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■n«S  INDEX  is  based  on  a  consolidation  of  contents 
entries  appearing  in  the  January-June  subject  references. 
The  entries  are  arranged  first  under  the  name  of  the 
agency  which  issued  the  document.  Under  each  agency, 
the  entries  are  then  listed  alphabetically  within  the 
categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  dociunents 
from  the  President  are  listed  under  Presidential 
Documents.  The  nimiber  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Register  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and 
Dates  at  the  back  of  this  index  to  locate  the  issue  date 
for  each  page  niunber.  This  index  is  published  monthly 
and  is  ciunulated  for  12  months. 

A  general  index  to  the  entire  Code  of  Federal 
Regulations,  is  found  in  the  CFR  Index  and  Finding 
Aids  voliune,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (Ust  of  CFR  Sections  Affected),  a  cumulative 
numerical  finding  aid.  is  pubUshed  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of 
the  various  CFR  volumes. 

All  Federal  Register  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

Gary  PosseU  is  Chi^  Editor  of  the  Federal  Register 
Index.  The  Index  isjhfepared  under  the  direction  of 
Raymond  A.  Mos^^assisted  by  Gwen  Henderson. 

The  Federal  Register  Index  is  on  the  Internet  at  http:/ 
/www  .nara.gov/fedreg/frindex/fidxwhat.html. 

INQUIRIES  may  be  made  to  the  Customer  Services  Unit 
at  202-523-5227,  (TDD)  202-523-5229  or  by  e-mail  at 
info@fedreg.nara.gov. 

SUGGESTIONS  concerning  this  and  other  pubUcations 
of  the  Office  will  be  welcomed  by  Raymond  A.  Mosley, 
Director,  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration.  Washington,  D.C. 
20408. 
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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  on  Aging 

See  Aging  Administration 

Administrative  Committee  of  the 
Federal  Register 

See  Federal  Register,  Administrative  Committee 

Administrative  Office  of  United  States 
Courts 

NOTICES 

Federal  agencies;  electronic  access  fees; 
clarification,  23228 

Advisory  Council  on  Historic 
Preservation 


See  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  6566,  21 116,  26830 

Agency  for  Healthcare  Research  and 
Quality 

NOTICES 

Agency  information  collection  activities:     *  , 
Proposed  collection;  comment  request  27975 
32953 
Children's  health  outcomes  initiative;  planning     '. 
ideas  for  development;  comment  request 
11296  '      ' 

Committees;  establishment,  renewal,  termination 
etc.: 
Healthcare  Research  and  Quality  National 
Advisory  Council,  33543 
Meetings: 
Healthcare  Research  and  Quality  National 

Advisory  Council,  9577 
Health  Slices  Research  Initial  keview  Gitup 

111,22232 
Special  Emphasis  Panels,  10894,  27976 
Technical  Review  Committee,  18476,  18938 
.    23931,32^ 
Organization,  functions,  and  authority  delegations: 
Center  for  Quality  Improvement  and  Patient 

Safety,  7653 
Human  Resource  Management  Division  et  al 
11171 
Privacy  Act:  . 
Systems  of  records,  18938  \ 

Agency  for  International  Development 

PROPOSED  RULES 

Semi-annual  agenda,  26106 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1301 
7737.11552,13872 


Submission  for  OMB  review;  comment  request, 
1301,  10269,  29075 
Committees;  estabhshment,  renewal,  termination 
etc.: 
Voluntary  Foreign  Aid  Advisory  Committee 
10269 
Federal  Fmancial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Meetings: 
International  Food  and  Agricultural 

Development  Board,  12923,  15398 
Malaria  Vaccine  Development  Program  Federal 

Advisory  Committee,  20226 
Voluntary  Foreign  Aid  Advisory  Committee 
27931 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Title  II  Development  Activity  Programs; 
guidelines,  11250 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  33943 

Agency  for  Toxic  Substances  and 

Disease  Registry 
NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
American  Indian/Alaska  Native  governments 
and  organizations  budget  plaiming  and 
priorities,  9855 
Scientific  Counselors  Board,  16675 
Grants  «nd  cooperative  agreements;  availability, 
ett.; 
American  Indian  Tribes  impacted  by  releases 
from  Hanford  Nuclear  Reservation; 
program  to  build  health  capacity,  28512 
Brownfields  decisions  and  actions;  State, 

county,  or  local  public  health  departments 
participation  enhancement,  34201 
Environmental  health  education  activities, 
program  to  build  capacity  to  conduct, 
18941 
Great  Lakes  Human  Health  Effects  Research 

Program,  18943 
Kelly  Air  Force  Base.  TX;  assessment  of  human 

exposures  to  contaminants  nearby,  32954 
Site-Specific  Activities  Conduction  and 
Coordination;  public  health  impact  of 
human  exposure  to  hazardtfbs  substances, 
22572 
Soil-pica,  soil-ingestion,  and  health  outcome 
investigation  site-specific  health  activities 
28514 
Thimerosal  pharmacokinetics;  assessment  of 
distribution,  metabolism,  and  excretion 
34203 
Tremolite  asbestos  in  vermiculite  ore,  human 
exposure;  site-specific  health  activities 
16476 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects  list, 
16247,  22577 
Meetings: 
American  Indian'Alaska  Native  governments 
and  organizations  budget  planning  and 
priorities,  8404 
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Asbestos  exposure;  medical  testing,  30218 
Hair  analysis;  sute-of-the-science  exploration; 

panel  discussion,  28750 
Hanford  Health  Projects  Inter-tribal  Council  et 

al.,  34204 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee,  11590,  19167,  34205 
Scientific  Counselors  Boanl,  9856 
Scientific  Counselors  Board  et  al.,  18778 
Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  waste  thermal  treatment 

technologies;  pubUc  health  reviews,  16248 
Malathion;  chemical  technical  summary,  16248 
Superfund  program: 
Hazardous  substances  priority  list  (toxicolocical 

profiles),  10021 
Tremolite-related  asbestos;  chemical  specific 

consultation;  availability,  7495 

Aging  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  81 13 

14585,  17427,  33544 
Submission  for  OMB  review;  comment  request, 
31921,33965 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Alzheimer's  Disease  Demonstration  Grants  to 

Sutcs  Program,  14903 
Family  Friends/Volunteer  Senior  Aides  National 

Center.  23702 
National  Family  Caregiver  Suppon  Pronam. 

32824 
National  Legal  Assistance  and  Elder  Rights 

Projects,  28514  ^ 

Pension  Counseling  and  Information  Projects 
32825  ' 

Retired  persons;  training  as  volunteer  expert 
resources  and  educators  in  combating 
waste,  fraud,  and  abuse,  7765 
Statewide  Senior  Legal  HoUines.  32825   • 
Technical  Assistance  Project,  17427 

Agricultural  Marketing  Stf^vice 
RULES 

Agriculmral  commofiities: 
Potatoes  (Irish)  grown  in — 
Washington.  18719 
Beef  promotion  and  research.  26783 
Cherries  (tart)  grown  in — 

Michigan  et  al.,  229,  232.  21271.  21273.  21836 
Cotton  classing,  testing,  and  standards: 
Classification  services  to  growers;  2001  user 
fees,  29215 
Cranberries  grown  in — 
Various  States,  34332 
Federal  Seed  Act: 
National  Organic  Program;  establishment; 
correction,  15619 
Grapefruit,  imported,  227 
Hazelnuts  grown  in — 

Oregon  and  Washington.  13396 
Honey  research,  promotion,  and  consumer 
information  order.  21824 
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Agricultural 


Livestock  mandatory  reporting  program; 

establishment;  effective  date  delay.  8151 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Livestock  and  poultry  products;  equipment  used 
in  slaughter,  processing,  and  packaging; 
ccrtificalion  of  sanitary  design  and 
fabrication.  1190 
Nectarines  and  peaches  grown  in — 

California.  17479 
Olives  grown  in — 

Califoniia,  13389,  16593,  30289 
Onions  (sweet)  grown  in — 

Washington  and  Oregon,  13391 
Onions  (Vidalia)  grown  in — 

Georgia.  16839 
Onions  grown  in — 

Teiias,  16594 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in — 
Florida,  227 
Papayas  grown  in — 

Hawaii.  29216 
Prunes  (dried)  produced  in  Cabfomia,  30642 
Raisins  produced  from  grapes  grown  in— 

California.  705.  16597 
Spearmint  oil  produced  in  Far  West,  30291 
Tobacco  inspection: 
Permissive  inspection  and  certification;  fees  and 
charges,  28359 
Tomatoes  grown  in — 

Florida.  13394 
Watermelon  research  and  promotion  plan,  13400 

PROPOSED  RULES 

Almonds  grown  in — 

CaUfomia.  21888,  31850 
Cherries  (sweet)  grown  in— 
Washington,  13447,  18573 
Cherries  (tart)  grown  in — 

Michigan  et  al.,  1909,26813 
Cotton  classing,  testing,  and  standards: 

Oassification  services  to  growers;  2001  user 
fees,  20408 
Cranberries  grown  in — 

Massachusetts  et  al.,  2838,  24291 
Federal  Seed  Act 

Regulations  review,  16015 
Grains,  oilseeds,  fhiits.  vegetables,  and  nuts 
marketing  in  today's  evolving  marketplace; 
facilitation,  13267 
Kivtriftuit  grown  in — 

California.  26810 
Milk  marketing  orders: 

Upper  Midwest,  31185 
Onions  (sweet)  grown  in — 

Washington  and  Oregon.  21  l(X7 
Onions  (Vidalia)  grown  in — 

Georgia,  1915,  21288 
Potatoes;  Fresh  Russet  Potato  Diversion  Program, 

19099,  27045 
Prunes  (dried)  produced  in — 

California.  13454 
Raisins  produced  from  grapes  grown  in — 

Califotnia.  16621 
Spearmint  oil  produced  in  Far  West,  20615 
Tobacco  inspection: 
Flue-cured  tobacco — 
Growers  referendum,  21888 
Watermelon  research  and  promotion  plan,  215%, 
21602 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  348, 

14120,  14121,  18226,  22997,  22998.  34406 
Beef  promotion  and  research: 

Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination,  348 


Celery  (frozen);  grade  standards,  21908 
Cotton  research  and  promotion  order 
Cotton  Research  and  Promotion  Act 

Amendments  of  1990;  review;  comment 
request,  16440 
Dry  whole  milk;  grade  standards,  14874 
Figs  (dried);  grade  standards.  23662 
Granu  and  cooperative  agreements;  availability, 
etc.: 
Organic  Certification  Cost  Share  Program, 
28419 
Meetings: 
Rue-Cured  Tobacco  Advisory  Committee, 

28419 
National  Organic  Standards  Board,  10873, 

27625 
Tobacco  Inspection  Services  National  Advisory 
Committee,  10874 
Nonfat  dry  milk  (spray  process),  instant  nonfat 
dry  milk,  and  dry  buttermilk  and  dry 
buttermilk  product;  grade  standards,  350 
Onions  (frozen);  grade  standards,  21116 
Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon,  24095 
Reports  and  guidance  documents;  availability,  etc. 
Milk  for  manufacturing  purposes  and  its 
production  and  processing;  requirements 
adoption  by  State  regulatory  agencies, 
20226 
Swiss  and  Emmentaler  cheese;  grade  standards. 
7458 


Agricultural  Research  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  29925 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Biotechnology  Risk  Assessment  Research 
Program,  3533 
Inventions,  Government-owned;  availabihty  for 

licensing,  14514 
Meetings: 
Agricultiiral  Biotechnology  Advisory 
Committee,  16902 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
California  Table  Grape  Commission,  21307 
Circle  One  Global,  Inc..  21307 
Conagra  Malting,  34141 
J&F  Saw  &  Gin  Machinery,  Inc.,  et  al.,  21307 
National  Starch  &  Chemical  Co.,  34141 
Plant  BioScicnce  Ltd.,  34141 
Triple  "F."  Inc.,  34142 
University  of  Rorida  Research  Foundation,  Inc. 

3978 
University  of  Idaho,  34142 
Viral  Therapeutics,  3978 
Superfund  program;  settlement  agreements: 
USDA  Cotton  Research  Sution,  Shatter 
Experimental  Farm  Site,  CA,  14515 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultiiral  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  Sutc  Research,  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 


See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Ijnport  quotas  and  fees: 

Dairy  tariff-rate  quota  licensing.  21047 
Organization,  functions,  and  authority  delegations: 

Hazardous  Materials  Management  Group. 
Director,  correction,  8149 

Rural  Utilities  Service,  Adminiso^tor,  16593 

Under  Secretary  for  Rural  Development,  31107 

PROPOSED  RULES 

Semi-annual  agenda,  25168 
Socially  Disadvantaged  Farmers  and  Ranchers 
Program;  Outreach  and  Assistance  Program. 
21608 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 
12454,  19749,  21729,  32920 
Committees;  establishment,  renewal,  termination. 

etc.: 
Intergovernmental  Advisory  Committee,  7614 
Environmenul  sutements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test 
permits — 
Pink  bollworm.  33226 
Federal  Rnancial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  empowerment  zones  designation,  30151 
Socially  Disadvantaged  Farmers  and  Ranchers 
Program;  Outreach  and  Assistance 
Program,  21617 
Meetings: 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board, 
13872 
Program  payments;  income  tax  exclusion;  primary 
purpose  determinations: 
Wisconsin  Commerce  Departinent;  Brownfields 
Grant  Program,  20965 
Tariff-rate  quotas: 

Raw  cane  sugar  and  imported  sugars,  syrups, 
and  molasses,  32922 

Air  Force  Department 

RULES 

Environmental  protection: 
Environmental  impact  analysis  process. 
Correction,  16868,  26793.  31177.  31976 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9561. 
9696,  11158,  12929,  18916,  20278,  28155, 
33951 
Commercial  activities  performance  (OMB  A-76); 

cost  comparison  studies,  10487,  24118 
Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Homestead  Air  Force  Base.  FL,  12930 
Kelly  Air  Force  Base,  TX,  1 1566 
Lowry  Air  Force  Base,  CO,  20971 
Global  Positioning  Systems: 
Interface  contt'ol  document  configuration 
management  activities,  13916 
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Space  Segment/User  Segment  Interface  Control 

Document;  L2  Civil  Signal  inclusion; 

comment  request,  3395 1 
Meetings: 
Air  University  Board  of  Visitors,  4798 
Community  College  Board  of  Visitors,  6574, 

23898 
Global  Positioning  System;  L2  and  L5  civil 

signals:  information  briefings,  20971 
Scientific  Advisory  Board.  16042,  16043, 

16662,  17869,  17870,  21915.  21916, 

27492,  27493,  28426 
U,S.  Nuclear  Command  and  Contit)l  System 

End-to-End  Review  Federal  Advisory 

Committee,  15700,  17158,  21124,  24121, 

34428 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Allcomp  Inc.,  15105 
Hybrid  Plastics,  Inc.,  34428 
Infrared  Imaging  Systems,  28734 
Lumera  Corp.,  28734 
Ohio  University,  27493 
Privacy  Act 

Systems  of  records,  16188,  19145,  19146 
Reports  and  guidance  documents;  availability,  etc.: 
L5  civil  signal  interface  control  document; 

comment  request,  32796 

Alcohol,  Tobacco  and  Firearms 
Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Diamond  Mountain  Disdict.  CA,  29695 
Fair  Play,  El  Dorado  County,  CA,  1 1537 
Long  Island,  NY,  26789 
Red  Mountain,  WA,  18543 
River  Junction,  San  Joaquin  County,  CA,  23589 
Santa  Rita  Hills,  CA,  29476 
Walla  Walla  VaUey  and  Columbia  Valley.  WA; 

boundary  revisions,  11540 
West  Hks,  CO,  13429 
Alcoholic  beverages: 
Denatured  alcohol  and  rum  formulas,  12853 
Tax-free  alcohol;  disoibution  and  use,  13014 
Volatile  fruit-flavor  concentrate  shipments  and 
alternation  with  other  premises  (2000R- 
290P),  29480 
Alcohol,  tobacco,  and  other  excise  taxes: 
Tobacco  products — 
Tobacco  products  and  cigarette  papers  and 

tubes;  regulations  recodification,  32218 
Tobacco  products  and  cigarette  papers  and 
tubes  shipped  from  Puerto  Rico;  on-site 
supervision  and  forms  eliminated,  13849 
Organization,  functions,  and  authority  delegations: 
Appropriate  ATF  officers,  5469,  5472,  5477, 
5480.  8768.  19084,  19087,  21667,  29021 
Correction,  17809 
Technical  amendments,  16601 
Correction,  19089 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Alexander  Valley  and  Dry  Creek  Valley,  CA, 

8925 
CaUfomia  Coast,  CA,  18579 
RockpUe,  Sonoma  County,  CA,  21707 
Alcoholic  beverages: 
Health  warning  statement;  placement,  legibility, 

and  noticeability,  28135 
Wine;  labeling  and  advertising — 
Counoise  and  St  Laurent;  new  grape  variety 
names,  19738 


Alcohol,  tobacco,  and  other  excise  taxes: 
Tobacco  products — 
Tobacco  products  and  cigarette  papers  and 

tiibes;  importation  resoictions,  markings. 

repackaging,  and  forfeited  tobacco 

products  destruction,  16425 
Tobacco  products  and  cigarette  papers  and 

tubes  shipped  from  Puerto  Rico;  on-site 

supervision  and  forms  elimiiuted;  cross 

reference,  13864 

NOTICES 

Agency  information  collection  activities: 
•Proposed  collection;  comment  request,  6761, 
6762,  6763,  11095,  11096,  11097.  11383, 
15532,  15533,  15942,  15943,  15944, 
18684,  20711,  20712,  20713,  20714, 
20715,  21821,  26912,  33132,  33133 
Rtearms: 
USAS-12,  SnTker-12.  and  Stieetsweeper 
shotguns  possession;  registration  period 
expiration;  ruling  availability.  9748 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Gang  Resistance  Education  and  Training 
Program,  34733 
Organization,  functions,  and  authority  delegations: 
Subordinate  ATF  officers,  29884,  30989 

Amtrak  Reform  Council 

NOTICES 

Meetings,  14519,  32314 

Animal  and  Plant  Health  Inspection 
Service 

RULES 

Animal  welfare: 
Confiscation  of  animals,  236 
Effective  date  delay,  8743 
Marine  mammals;  humane  handling,  care, 
treatment,  and  transportation,  239 
Effective  date  delay,  8744 
District  of  Columbia;  plants  and  plant  products; 

movement  1015 
Exportation  and  importation  of  animals  and  animal 
products: 
Bovine  spongiform  encephalopathy;  disease 
status  change — 
Germany,  Italy,  and  Spain,  22425 
San  Marino,  Andorra,  and  Monaco,  29899 
CatUe,  imported;  tuberculosis  testing 

requirements.  20187 
Foot-and-mouth  disease;  disease  status  change — 

Argentina.  29897 
Horses  from  contagious  equine  meritis  (CEM)- 
affected  coimtries — 
Oregon;  receipt  authorization,  8887,  1 1 101 
Rinderpest  and  foot-and-mouth  disease;  disease 
status  change — 
France,  Ireland,  and  Netherlands,  29686 
Great  Britain  and  Northern  Ireland,  14825, 

18357 
South  Africa,  9641 
Interstate  transportation  of  aiumals  and  aiumal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications,  19847,  20899, 
32893 
Noxious  weeds: 

Permits  and  interstate  movement,  32213 
Plant  Protection  Act  authority  citations  revised, 

21049 
Plant-related  quarantine,  domestic: 
Citrus  canker,  32713 
Correction,  33740 


Animal 

Rre  ant  imported,  201 86 
Kamal  bunt  32209 
Pine  shoot  beetie,  2bl85 
West  Indian  fhiit  fly,  6429,  33631 
Correction,  20186 
Plant-related  quarantine,  foreign 

Mangoes  from  Philippines,  32210 
PROPOSED  RULES 
Animal  welfare: 
Dogs  intended  for  hunting,  breeding,  or  security 
purposes;  dealer  licensing  and  inspedtob 
requirements,  6491 
Exportation  and  importation  of  animals  and  animal 
products: 
Cattle  from  Australia  and  New  Zealand;  testing 
exemption,  2021 1 
Hearing,  29921 
Horses  from  Ike  land;  exemption  from  dourine, 
glanders,  equine  piroplasmosis,  and  equine 
infectious  anemia  testing  during  quarantine 
period,  19898 
Plant-related  quarantine,  domestic: 
Black  stem  rust  32268 
Kanial  bunt,  3505,  20204 
Plant-related  quarantine,  foreign: 
Artificially  dwarfed  plants;  importation,  20208 
Corpus  Christi,  TX;  frosb  fruits,  cold  treatment 
29735 
Correction,  34584 
Mangoes  from  Philippittes,  6488 
Unshu  oranges  from  Japan.  19892 
Viruses,  serums,  toxins,  etc.: 

Dog;  definition;  withdrawn,  19899 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  16026, 
16027,  27488,  27626,  27931.  27932.  34608 
Committees;  establishment  renewal,  termination, 
etc.: 
Foreign  Animal  and  Poultry  Diseases  Advisory 
Committee.  3978.  32923 
Environmental  statements;  availability,  etc.: 
Avian  encephalomyelitis-fowl  pox- 

laryngotracheitis  poultry  vaccine;  field 
testing.  34142 
Nonregulated  sutus  determinations — 
Mycogen  Seeds  c/o  Dow  and  Pioneer, 
genetically  engineered  com,  19915 
North  Dakota,  South  Dakota,  and  Minnesota; 
sunflowers;  protection  from  red-winged 
blackbirds.  16028.  27933 
Oral  rabies  vaccination  programs.  27489 
Pine  shoot  beeUe  host  material  from  Canada; 
alternative  actions.  1 3484 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Imported  fire  ant  program;  continuation,  1 3485 
Meetings: 
Aquaculture  issues  and  concerns,  3532,  16031. 

23877 
Living  genetically  modified  orgaiusms  and 

invasive  species;  forum,  10874 
Veterinary  biological  products,  13696,  15685, 
16032 
Official  identification  eartags  and  backtags  for 
sheep  and  goats,  commercially  produced, 
13696 
Organization,  fimctions,  and  authority  delegations: 
Mianu  Aiumal  Import  Center,  bird  quarantine 
facilities;  temporary  closure,  27490 
Plant  protection  and  quarantine  programs: 
Import  requests  consideration;  procedures  and 
standards,  32923 
Rabies  control  in  wildlife;  comment  request 
13697 
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Animal 

Reports  and  guidance  documents;  availability,  etc.; 
Residua]  formaldehyde  and  residual  moisture 

testing.  7614 
Scrapie  eradication  uniform  methods  and  rules; 

comment  request,  20231,  34143 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Aktiebolaget  Volvo  et  al.,  1 1317 
Alcoa.  Inc.,  et  al..  11328 
Gear  Ctumoel  Communications,  Inc.,  et  al., 

12544 
Georgia  Pacific  Corp.  et  al.,  90% 
News  Corp.  Ltd.  et  al.,  29997 
WoridCom,  Inc.,  et  al.,  2929 
National  cooperative  research  notifications: 
4C  Founders,  2447.  18110 
AAF  Association,  Inc.,  18799 
Advanced  Lead-Acid  Battery  Consortium. 

16294,  17200,  20685 
Aerospace  Vehicle  Systems  Institute 

Cooperative,  13080 
Appliance  Research  Consortium,  Inc..  18512 
Application  Service  Provider  Industry 

Consortium.  Inc.,  15757 
Asymmetrical  [Mgital  Subscriber  Line  Forum, 

28200,  28545,  28546,  29834 
ATM  Forum.  12565.  22259 
Auto  Body  Consortium,  Inc.,  13081,  13968 
Biosynthesis  of  Chemical  Intermediates,  17201 
Biotechnology  Research  &  Development  Corp., 

17201 
Biotransplant,  Inc.,  13082 
BizTech  for  Energy,  13968,  30006 
Broadband  Content  Delivery  Forum,  Inc.,  13968 
Cable  Television  Laboratories,  Inc.,  30006 
Caterpillar  Inc.  et  al..  2448 
Qean  Diesel  III.  17204 

Coalition  for  Healthcare  eStandards.  Inc.,  29835 
Cree  Lighting  Co.  et  al.  (Joint  Ventiire),  17201 
Die  Products  Consortium,  13969 
Digital  Imaging  Group.  2448 
Enterprise  Computer  Telephony  Forum,  2448. 

18111.34242 
Financial  Services  Technology  Consortium,  Inc.. 

15758.  28201 
Fuel  Cell  Commercialization  Group.  1 5758 
HDP  User  Group  International.  Inc..  16294 
Honeywell  International.  Inc.,  13969 
L\P  Research,  Inc.,  13082 
IMS  Global  Learning  Consortium.  Inc.,  1 3082, 

30006 
Industrial  Macromolecular  Crystallography 

Association,  28546 
Inter  Company  Collaboration  for  AIDS  Drug 

Development,  29835 
Intercoimection  Technology  Research  Institute, 

18512 
International  SEMATECH,  Inc.,  20686 
Internet  Streaming  Media  Alliance,  Inc.,  20334 
Interoperability  Consortium.  Inc.,  13969.  17201 
IOPS.ORG  Project,  2449 
J  Consortium,  Inc.,  13970 
Language  Systems.  Inc..  20687 
Management  Service  Providers  Association. 

Inc.,  13970.  15758 
MobUe  Wireless  Internet  Forum.  2449.  17202 
Multiservice  Switching  Forum,  16294.  17202, 

28546 
National  Center  for  Manufacturing  Sciences, 

Inc..  30007.  33563.  28547 
National  Electronics  Manufocturing  Initiative. 
15758 


nLinc  Corp..  28545 

Organic  ASICS.  18111 

Personalization  Consortium,  Inc..  16295.  17202 

Petroleum  Environmental  Research  Forum, 

13782.  13783.28547 
Petrotcchnical  Open  Software  Corp..  13971 
PKI  Forum.  Inc.,  22260 
Portland  Cement  Association.  13971.  17203. 

28548 
PXI  Systems  Alliance.  Inc..  13971.  17203 
Quallion  LLC,  15759 
Rotorcraft  Industry  Technology  Association. 

Inc.,  20687 
Salutation  Consortium,  Inc.,  17203 
Secure  Digital  Music  Initiative,  17205.  30007 
SEMATECH,  Inc.,  20687 
Semiconductor  Research  Corp..  13972 
Silicon  Integration  Initiative,  Inc..  13082, 

13083.  30007 
SNP  Consortium  Ltd..  28548 
Southwest  Research  Institute.  13083,  13783, 

13972,  18111 
Spray  Drift  Task  Force.  12565.  13083.  13972. 

29835 
Telemanagement  Forum,  15759,  16295 
Test  &  Diagnostics  Consortium,  Inc.,  17205 
TRAAMS  Vennirc  Team,  13783 
U.S.  Steel  Group  et  al.,  17203 
United  Defense,  L.P.,  13973,  16098 
United  Technologies  Research  Center,  12566 
VSI  Alliance,  10912,  15760,  28548 
Water  Heater  Industry  Joint  Research  and 

Development  Consortium,  17205 
Wireless  Application  Protocol  Forum,  Ltd.. 
•     17203.  22260.  28549 

Architectural  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Semi-aimual  agenda.  261 10 

NOTICES 

Meetings: 
Access  Board.  12458.  20627 

Army  Department 

See  Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Aimiston  Army  Depot,  AL.  et  al.;  assembled 
chemical  weapon  destruction  technologies; 
pilot  test  facilities.  23682 
Base  realignment  and  closure — 
Recreation  Center  No.  2.  Fayctteville,  NC. 

32336 
Stiatford  Army  Engine  Plant,  CT,  9697 
Fort  Bliss,  TX  and  NM;  master  plan.  14556 
Fon  George  G.  Meade.  MD;  real  property 

master  plan,  14557 
Fort  Knox,  KY;  Northern  Training  Complex; 
multi-purpose  digital  training  range  and 
expanded  maneuver  areas,  drop  zones,  and 
loading  zones.  28426 
Fort  Sam  Houston  and  Camp  BuUis.  TX.  23899 
Historic  properties  protection;  alternate 

prooedutes.  28427 
Pueblo  Chemical  Depot,  CO;  chemical 

munitions  depot,  23682 
Transportable  treatment  systems  for  non- 
stockpile  chemical  warfare  materiel.  22535 
Environmental  statements;  notice  of  intent 
Chemical  and  Biological  Defense  Program, 
29935 
Meetings: 
Amiament  Retooling  and  Manufacturing 
Support  Executive  Advisory  Committee, 
11567 


Armed  Forces  Epidemiological  Board.  16187 
Army  Education  Advisory  Committee,  13712, 

16043.  23238 
Command  and  General  Staff  College  Advisory 

Committee.  11567 
Reserve  Officers'  Training  Corps  (ROTC) 

Program  Subcommittee.  33532 
Science  Board,  7875.  8947.  9697.  13712. 

14135,  17159.  18916.  19755.  20792. 
22221.  22222.  26843.  29295,  29552,  29780 
Scientific  Advisory  Board,  7470 
U.S.  Military  Academy,  Board  of  Visitors. 
8573.  20638 
Military  traffic  management: 
Capacity  load,  14359 
DOD  brokers  qualifying  program.  20638 
Fuel-related  rate  adjustment,  13307 
Patent  Ucenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Antigens  production  under  control  of 

temperature-regulated  promoters  in  enteric 

bacteria,  33533 
Apparatus  and  method  for  tracking  human  eye 

with  retinal  scaiming  display,  etc..  1959 
AZTECH.  11007 
Battery  life  extender  with  engine  heat,  etc., 

17411 
Enzyme-catalyzed  modifications  of 

macromolecules  in  organic  solvents.  20638 
Fold-out  fin  for  artillery  projectile,  1741 1 
Harness  for  human  wear,  etc.,  16188 
Hybridized  biological  microbolometer,  7470 
Laser-based  photoacoustic  sensor  and  method 

for  trace  detection  and  differentiation  of 

atmospheric  NO  and  NO,  7470 
Method  and  apparatus  for  counting  submicron 

sized  particles,  etc.,  27493 
Paratek  Microwave,  Inc.,  27494 
Passive  determination  of  projectile  miss  distance 

method,  1960 
Plant-derived  anti-parasitic  and  antifungal 

compounds  and  methods  of  extracting 

compounds,  27494 
Polarization  insensitive/independent 

semiconductor  waveguide  modulator  using 

tensile  stressors,  etc.,  30893 
Schlager  Blast  Utility  Program,  18230 
Topical  skin  protectants,  16188 
Transesterification  of  insoluble  polysaccharides, 

28735 
Use  of  antibodies  to  siaUdase  as  anti-infectious 

and  anti-inflammatory  agents,  16188 
Privacy  Act: 

Systems  of  records,  1312,  1314,  1315.  1317, 

7744.  7745.  9298.  13054,  14558,  14559. 

19147.  19148.  19150.  19151.  19153. 

20278,  20280,  23683,  23684,  23899, 

32336,  33239 
Reports  and  guidance  docimients;  availability,  etc.: 
Integrated  Total  Army  Personnel  Data  Base 

Data  Element  Standard  Version  1 .0;  final 

draft,  9303 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  ttaie 
Humanities 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education  ^ 

Foundation 

NOTICES 

Meetings;  Sunshine  Act,  1 1 1 36 
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Blackstone  River  Valley  National 
Heritage  Corridor  Commission 

NOTICES 

Meetings.  30943 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 
NOTICES 

Electric  power  tiansmission,  acquisition,  and 
conservation: 
Federal  Columbia  River  Transmission  System — 
Goldendale  Energy  Project;  electrical 
interconnection,  17542 
Environmental  statements;  availability,  etc.: 
Chehalis  Generation  Facility,  OR;  electrical 

interconnection,  29937 
Shelton- Kitsap  No.  2  1 15-kilovoU  ttansmission 

line,  WA;  rebuilding.  8209 
Transmission  System  Vegetation  Management 
Program,  11569 
Environmental  statements;  notice  of  intent: 
Glacier  County,  MT;  Blackfeet  Wind  Project, 

19473 
Maiden  Wind  Farm  Project.  WA..31624 
McNary-John  Day  Transmission  Line  Project, 

WA  and  OR.  27083 
Starfouck  Power  Project.  WA.  32339 
Umatilla  County.  OR;  Umatilla  Generating 

Project,  1332 
Wallula  Power  Project.  Walla  Walla  County, 
WA,  18236 
Floodplain  and  wetlands  protection,  environmental 
review  determinations;  availability,  etc.: 
Santiam-Bethel  Transmission  Line  Project.  OR, 
24126 
Reports  and  guidance  dociunents;  availability,  etc.: 
New  large  single  load  policy;  comment  request, 
33671 

Broadcasting  Board  of  Governors 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation. 

16625 
Privacy  Act;  implementation.  16633 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 303 
Submission  for  OMB  review;  comment  request, 
14124 
Meetings;  Sunshine  Act,  94,  8378,  15073,  20628, 
27490,  31887 

Census  Bureau 

RULES 

Decennial  census  population  information  release: 
State  and  local  tabulation  reports  and  other 
population  information;  authority 
delegation  revoked,  11231 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2878, 
6574,  8190,  8191,  8192.  8193,  8929,  9065, 
9288.9289,  10665,  14125,  14881,  14882. 
15217,  16647.  16648.  20628,  20629, 
21736.  21737.  21738.  23881.  27627,  33946 
Census  2000: 
Urban  and  rural  territory;  classification  criteria. 
17018 


Meetings: 
African  American  Population  Census  Advisory 

Committee,  27062 
American  Indian  and  Alaska  Native  Populations 

Census  Advisory  Committee,  27062 
Asian  Population  Census  Advisory  Committee, 

27062 
liispaiuc  Populations  Census  Advisory 

Committee,  27062 
Native  Hawaiian  and  Other  Pacific  Islander 
Populations  Census  Advisory  Committee, 
27062 
Professional  Associations  Census  Advisory 
Committee.  14883 
Population  tabulations  reported  to  States  and 
localities;  Commerce  Secretary's  decision  to 
release,  14520 
Reports  and  guidance  documents;  availability,  etc.: 
Population  tabulations  to  States  and  localities, 
other  population  information,  etc.,  14004 

Centers  for  Disease  Control  and 
Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1682, 
2431,  7495,  7496.  7766.  9346.  10021. 
1 3073.  1 3744.  1 3938.  +3929.  1 393 1 . 
15121,  16059.  19787,  20661.  22232. 
22233.  22578,  23257.  23931,  23932. 

27145.  29134.  29135.  29136.  29137. 
29328,  29329,  29574.  29575.  31925,  33246 

Submission  for  OMB  review;  comment  request, 
1683.  4032.  6619,  8403.  8600.  13930, 
17712.  17713,  17714,  18093.  18255, 
18779.  18946,  20661.  20662.  21756. 

27146.  28166.  28167.  32825,  32826.  32827 
Committees;  establishment,  renewal,  termination. 

etc.: 
American  Indian/Alaska  Native  governments 

and  organizations  budget  platming  and 

priorities.  9855 
Healthcare  Infection  Control  Practices  Advisory 

Committee,  7653 
Mine  Safety  and  Health  Research  Advisory 

Committee.  24373 
National  Center  for  Health  Statistics.  Scientific 

Counselors  Board.  8404 
National  Institute  for  Occupational  Safety  and 

Health,  Scientific  Counselors  Board.  1 1 298 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee,  1362 
Smoking  and  Health  Interagency  Committee, 

19167 
Tuberculosis  Elimination  Advisory  Council. 

17558 
Grant  and  cooperative  agreement  awards: 
Association  of  State  and  Territorial  Health 

Officials.  17899 
Child  Maltreatment  Surv'-!!ince  Program, 

33705 
Delaware  Health  and  Social  Services 

Department;  Public  Health  Disease 

Surveillance  Initiative,  27503 
Grenada  Lake  Medical  Center,  MS,  et  al.. 

20460 
Institute  Nacional  de  Salud  Publica.  33703 
Iowa  Public  Health  Department,  20460 
Kirkwood  Community  College,  33704 
Lawton  and  Rhea  Chiles  Center  for  Healthy 
Mothers  and  Babies  Friendly  Access 
Program.  20461 
National  Association  of  County  and  City  Health 
Officials.  17900 


Centers 

National  Association  of  Local  Boards  of  Health 

17901 
National  Blood  Data  Resource  Center,  1 8643 
National  SAFE  KIDS  Campaign,  20461 
New  Mexico;  Network-based  Surveillance 

System  Initiative,  27504 
Pan  American  Health  Organization.  34448 
University  of  Findlay:  National  Center  for 

Terrorism  Preparedness.  33705 
University  of  Rhode  Island.  20461 
Utah  Health  Department,  33703 
World  Health  Organization.  Western  Pacific 

Regional  Office.  19502 
Zimbabwe  National  Quality  Assurance  Program. 
33704 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Addressing  Asthma  from  Public  Health 

Perspective.  33095 
Alaska;  Childhood  Injury  Prevention  Program. 

23030 
American  Indian/Alaska  Native  Core  Capacity 

Building  Programs,  28168 
Antimicrobial  Resistance;  Applied  Research. 

28751 
-Arthritis  and  other  rheumatic  conditions;  impact 

reduction.  24140 
Asthma  Incidence  Surveillance;  Developing 

Population-based  Models,  31241 
Autism  and  Other  Developmental  Disabilities 
Epidemiology  Centers  of  Excellence. 
24373 
Behavioral  disorders  and  youth  violence: 

research  capacity.  23030 
Birth  defects;  genetic  and  environmental  causes. 

23702 
Bleeding  and  clotting  disorders;  preventive 

services  integration,  29814 
Building  Environmental  Health  Services 

Capacity  in  State  and  Local  Public  Health 
Departments.  27501 
Building  Quality  Parent  Components  for 
School-Based  Health  Programs  in 
Elementary  and  Middle  Schools.  24376 
Cancer  Prevention  and  Control  Programs,  27504 
Cancer  surveillance  research  with  data 

enhancement  and  utilization.  29816 
Childhood  Lead  Poisoning  Prevention  Programs. 

8795 
Children  and  adolesceiits  basic  life  support 
training  and  education  program,  23030 
Chronic  Disease  Prevention  and  Health 
Promotion,  World  Health  Organization; 
Health  Promotion  and  Disease  Prevention 
Initiatives,  8405 
Clinical  Immunization  Safety  Assessment 

Centers  Program,  31649 
Community-based  organizations  targeting  young 
men  of  color  who  have  sex  with  men; 
prevention  projects.  34451 
Community  Cancer  Control  Research  Program, 

32955 
Community  Health  Programs,  21 158 
Controlling  Asthma  in  American  Cities  Project, 

30931 
Diabetes  Programs,  21757 
DisabiUty  and  Health  Screening  Programs. 

29576 
Early  Hearing  Detection  and  Intervention, 

19503 
Entertainment  Education  Program.  31654 
Environmental  health  programs  improvement. 

28173 
Epilepsy  public  awareness  and  partnershin. 
education,  and  communication;  initiatives 
to  develop  and  implement  enhancement 
programs.  28516 
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Centers 

Fetal  Alcohol  Syndrome/Alcohol  Related 

Neurodevelopmental  Disorders,  Intervening 
with  Oiildren  and/or  Adolescents  with, 
20462 
Fetal  Alcohol  Syndrome  Awareness  and 

Education  Project,  23258 
Fire  Related  Injuries  Prevention  Programs, 

20465 
Global  Malaria  Prevention  and  Control,  34449 
Health  Promotion  and  Disease  Prevention 

Research  Centers,  21385 
Healthy  Aging  National  Support  Programs, 

31926 
Hemophilia  Treatment  Centers;  prevention  of 
bleeding  disorders  complications,  22579 
Hospital-based  trauma  support  program,  23261 
Human  immunodeficiency  virus  (HIV) — 
Community-based  organizations  targeting 
young  men  of  color  who  have  sex  with 
men;  prevention  projects,  33247 
Human  Immunodeficiency  Virus  Prevention 
with  Focus  on  Business  and  Labor, 
Youth-at-High  Risk,  and  Migrant 
Workers,  National  Partnerships,  4830 
Public  Health  Conference  Support  Program, 

8406 
Topical  microbicides  to  reduce  heterosexual 
transmission  of  disease;  evaluation, 
34453 
Topical  microbicides  to  reduce  transmission 
of  disease  among  men  who  have  sex 
with  men;  evaluation,  34452 
Infectious  diseases;  epidemiology  and  laboratory 

capacity,  7916 
Information  system  to  reduce  medical  errors, 

20311 
Initiative  to  educate  State  legislatures  about 

priority  public  health  issues,  8601 
Injuries  Prevention  Among  Older  Adults 

Program,  19956 
Logical  observations,  identifiers,  and  luunes  to 
standardize  electronic  exchange  of  public 
health  data,  31652 
Microbiology  Resident  Postdoctoral  Research 

Associates  Program,  1 5262 
Military  deployments  among  miUtary  persoimel, 
veterans,  family  members,  and  health  care 
providers;  health  risk  communication 
improvement  strategies,  12933 
National  Breast  and  Cervical  Cancer  Early 

Detection  Program,  27505,  29330 
National  Comprehensive  Cancer  Control 

ProgramY31928 
National  Health  Promotion  and  Information 
Center  for  People  with  Paralysis,  22582 
National  Programs  That  Build  Capacity  of 
Schools  to  Prevent  Foodbome  Illness  and 
Other  Important  Health  Problems  Through 
Coordinated  School  Health  Programs, 
27511 
National  Programs  That  Build  Capacity  of  State 
and  Local  Health  and  Education  Agencies 
to  Reduce  Burden  of  Asthma  Among 
Youth,  27514 
National  Programs  to  Promote  Physical  Activity 

Among  Youth,  28518,  29821,  31277 
Nation's  public  health  capacity  improvement, 

17902 
Nation's  public  health  infrastructure 

improvement;  applied  research,  training, 
and  technical  assistance,  17715 
Occupational  safety  and  health — 
Education  programs,  15488 
Occupational  Injury  Prevention  Research 

Traitiing  Programs,  1 4585 
Pacific  Rim  Basin  Region;  Cross-Cultural 
Traiiung  Project,  16947 


Paul  Coverdell  National  Acute  Stroke  Registry; 

prototypes  development,  27517 
Philippines;  directly-observed  treatment,  short- 
course  sD^tegy  development  and 
implementation  by  private  sector,  28514 
Post-Infective  Fatigue;  Model  for  Chronic 

Fatigue  Syndrome,  7766 
Professional  Education  on  Prostate  Cancer, 
Primary  Health  Care  Providers  Program, 
28174,  33255 
Public  health  laboratory  bioinonitoring  plaiming 

program,  22582 
Rape  Prevention  and  Education  Program,  22234 
Redesigning  Cities  and  Suburbs  for  Public 

Health  Program,  28177 
Respiratory  syncytial  virus  and  other  viral 

vaccines;  CD40L  use  as  molecular  adjuvant 
to  enhance  humoral  and  cellular  immune 
responses;  examination,  13744 
Respiratory  viral  infection  inflammatory 

response  prevention  and/or  treatment;  anti- 
substance  P  antibodies,  etc.,  33255 
Rodent  reservoirs  of  hantaviruses  in 

Southwestern  United  SUtes;  longitudinal 
swdies,  24380 
Safe  Motherhood  Programs,  20663 
School  Health  Programs,  24382 
Sciei«ifically-proven  asthma  inlerventioos; 
Qnplementation  and  replication,  31933 
Si£^idoscopy  and  error  reduction,  203 1 2 
Statt^leversurveillancc  systems  development, 
epidemiological  practice  enhancement,  and 
State  health  agencies  epidemiologic 
traiiung  programs  development,  21758 
State  Oral  Disease  Prevention  Programs,  19168 
Suicide  Prevention  Research  Center,  23703 
Swine  as  food  animals;  antimicrobial  resistance 
emergence  and  spread  prevention 
programs,  19958 
Tanzania;  Strengthening  Emergency  Medical 

Preparedness,  29138 
Texas-Mexico  Border  Infectious  Disease 

Moiutoring  Program,  24382 
Traffic  particulate  emissions  at  U.S. -Canada 
border  crossing  in. Western  New  York; 
respiratory  t|ealth  effects,  29821 
-  Traumatic  Brain  Injury  Surveillance  activities, 
12935 
United  Nations  Foundation;  Measles  Continl 
and  Related  Childhood  Morbidity 
Reduction  Program,  28179 
Urban  Commensal  Rodent  Control  and 
Environment  Improvement  and  Safety 
Project,  23261 
Violence-Related  Injury  Prevention  Research, 

9856 
West  Nile  virus;  applied  research  in  emerging 
infections  investigations,  28522 
Inventions,  Government-owned;  availability  for 

licensing,  32358,  34454 
Meetings: 

Advisory  Committee  to  Director,  18779,  30934 
American  Indian/Alaska  Native  govenmients 
and  organizations  budget  planning  and 
priorities,  8404 
Breast  and  Cervical  Cancer  Early  Detection  and 

Control  Advisory  Committee,  1 1298 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  10894 
Clinical  Laboratory  Improvement  Advisory 

Committee,  21987 
Disease,  Disability,  and  Injury  Prevention  and 
Control  Special  Emphasis  Panels,  2432, 
4837,  11171,  20663,  20664,  21388,  23263, 
27660,  28180,  28181,  28912,  28913, 
31656.  34206 


Rtal  Alcohol  Syndrome  and  Fetal  Alcohol 

Effect  National  Task  Force,  18780 
Guide  to  Community  Preventive  Services  Task 

Force,  9086,  30934 
Healthcare  Infection  Conn^ol  ««rtices  Advisory 

Committee,  16677 
HIV  and  STD  Prevention  Advisory  Committee, 

22585 
Human  immunodeficiency  virus  (HIV) — 
Young  men  of  color  who  have  sex  with  other 
men;  prevention  needs  consultation, 
18780 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  20664 
Immunization  Practices  Advisory  Committee, 

7653,28913 
Immunization  Registry  Stydards  and  Electronic 

Transactions  Committee,  12524 
Injury  Prevention  and  Control  Advisory 

Committee,  8410,  12798,  14587 
Injury  Research  Grant  Review  Committee, 

18780,  23031 
Los  Alamos  Historical  Document  Reoicval  and 

Assessment  Project  Smdy  Team,  18781 
Mine  Safety  and  Health  Research  Advisory 

Committee,  1362 
National  Center  for  Environmental  Health — 
Vessel  Sanitation  Program;  current  status  and 
experience  with  program  operations, 
8410 
NationalCenter  for  HIV,  STD,  and  TB 
Prevention — 
Nonoccupational  antireti'oviral  postexposure 
prophylaxis;  external  consultants,  13745 
National  Center  for  Infectious  Diseases — 
Scientific  Counselors  Board,  19173 
Viral  hepatitis  prevention  and  control  among 
incarcerated  persons,  10697 
National  Institute  for  Occupational  Safety  and 
Health- 
Measuring  improved  metrics  of  electric  and 
magnetic  fields  exposure  in  electric 
utility;  study  protocol  peer  review, 
18093 
Respiratory  protective  devices  to  protect 
emergency  response  workers  against 
chemical,  biological,  and  radiological 
agents;  standards  or  guidelines,  15876 
Safety  and  Occupational  Health  Study 

Section,  8115,  9856,  28913 
Scientific  Counselors  Board,  16677 
National  Vaccine  Advisory  Conmiittee,  7654, 

23031,24383 
Neurddevelopmental  evaluation  study  protocol 

review;  scientific  consultation,  14904 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee,  9857,  28181 
Tuberculosis  Elimination  Advisory  Council. 
4838,  32958 
Organization,  functions,  and  authority  delegations: 
Birth  Defects  and  Developmental  Disabilities 

National  Center,  20148 
Global  Migration  and  Quarantine  Division. 

29577 
Healthcare  Quality  Promotion  Division  et  al., 

9578 
Management  Analysis  and  Services  Office, 

Program  Services  Office,  1 363 
Violence  Prevention  Division,  14904 
Reports  and  guidance  documents;  availability,  etc. 
Environmental  Infection  Control  in  Healthcare 
Facilities,  13539 
Tobacco  in  cigarettes,  list  of  ingredients; 

submission  requirements,  17559 
Tobacco  in  smokeless  tobacco  products  during 
manufacture,  list  of  ingredients;  submission 
requirements,  17559 
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Vaccine  financing;  comment  request,  22235 
Vaccine  information  materials: 
Pneumococcal  conjugate,  diphtheria,  tetanus, 
acellular  pertussis  (DTaP/DT)  and  hepatitis 
B  vaccines,  13540 
Vessel  sanitation  program: 
Rodent  infestation  inspections  and  deratting  and 
deratting  exemption  certificates  issuance — 
United  States  ports;  Hst  modifications,  33708 

Chemical  Safety  and  Hazard 
Investigation  Board 

RULES 

Adnunistrative  investigations;  wimess 

representation,  1050 
Attorney  misconduct,  witness  sequestration,  and 

exclusion  of  counsel,  17363 
Legal  proceedings;  employee  testimony  and 

records  production.  17364 
Privacy  Act;  implementation,  17079 
Testimony  by  employees  in  legal  proceedings, 

23853 

PROPOSED  RULES 

Attorney  misconduct,  wimess  sequestration,  and 
exclusion  of  counsel.  8926 

NCnCES 

Meetings;  Sunshine  Act,  1947 
Privacy  Act: 

Systems  of  records.  17140 

Children  and  Families  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 
RULES 

Head  Stan  Program: 
Vehicles  used  to  transpon  children;  safety 
,  features  and  safe  operation  requirements. 

52% 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  19%;  implementation: 
Temporary  Assistance  for  Needy  Families 
Program — 
High  performance  bonus  awards  to  States. 
23854 

NCnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4838. 

8115.  8603,  10697,  10698.  11033,  12937. 

15724.  16249,  17906,  18256.  18644. 

20313,  21 159.  21758,  28914,  29140, 

30469.  30470.  31656.  32624.  32827.  33709 
Submission  for  OMB  review;  comment  request, 

1992.7654,  11591.  13322,  14152,  14389. 

17182,  19788.  20817.  20818,  27660, 

29140,  30935,  31244,  33256 
Environmental  sutements;  availability,  ete.: 
Head  Start;  child  care  facilities;  purchase, 

construction,  and  renovation,  16478 
Grant  and  cooperative  agreement  awards: 

Institute  for  Responsible  Fatherhood  and  Family 

Revitalization,  28753 
National  Center  for  Appropriate  Technology, 

34206 
National  Fatherhood  Initiative,  17906 
University  of  Hawaii.  32358 
Welfare  Information  Network,  18094 
Western  Kentucky  Univd?sity  Head  Start 

(Quality  Improvement  Center,  27976 
Giants  and  cooperative  agreements;  availability, 
etc.: 
Adoption  Opportunities  Program  et  al.,  21760. 

28525 
Assets  for  Independence  Demonstiation 

Program.  12688 


Center  on  Social  and  Emoticnal  Fbundatioos 

for  Eariy  Learning.  27661 
Child  care  providers;  technical  assistance.  18947 
Developmental  disabilities;  Projects  of  National 
Significance  Program — 
Support  family  model  demonstration  projects. 
18476, 23933  \ 

Early  Head  Start,  13745,  18486,  209% 
Early  Learning  Opportunities  Act  discretionary 

grants,  21389 
Family  Violence  Prevention  and  Services 

Propam,  31657 
Reld  Initiated  Child  Care  Research  Projects, 

etc.,  24384 
Head  Start- 
Child  care  facilities;  purchase,  construction, 
and  renovation;  enviroimiental  impact, 
7768 
Family  Worker  Traiiung  and  Credentialing 

Initiative,  22288,  27147 
Higher  Education  Hispanic/Latino  Service 
Partnerships,  21765 
Infant  Adoption  Awareness  Training  Program, 

29966 
Native  American  projects,  34206 
Runaway  and  homeless  youth  programs,  13931 
State  Developmental  Disabilities  Councils  and 
Protection  and  Advocacy  Programs; 
Federal  allotinents,  17559 
Meetings: 
Head  Start  Research  and  Evaluation  Advisory 

Committee,  372 
President's  Committee  on  Mental  Retardation, 
16060 
Organization,  functions,  and  authority  delegations: 
Child  Support  Enforcement  Office,  8116,  13934 
Deputy  Assistant  Secretary  for  Administration 

Office,  12525,  18487 
Director,  Refiigee  Resettlement  Office,  19960 
Principal  Deputy  Assistant  Secretary,  7655 
Refugee  Resettiement  Office,  Director,  209%, 

23323 
State  Systems  Office  et  al.,  30215 
Reports  and  guidance  documents;  availability,  etc.: 
Head  Start  programs;  status  of  children;  biennial 
report  to  Congress  (1999  fT),  17718 
State  median  income  estimates  for  four-person 
families  (2002  FY),  13767,  16060  • 

Child  Support  Enforcement  OfBce 

RULES 

Child  support  enforcement  program: 
National  Medical  Support  Notice;  child  support 
orders;  health  care  coverage  provisions; 
effective  date  delay,  8074 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner,  (Thild  Support 
Enforcement,  9347 

Civil  Rights  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  261 14 

NOTICES 

Meetings;  State  advisory  committees: 

Alabama,  18226 

Alaska.  18594 

Arkansas,  8777 

Colorado,  10987,  18595 

Connecticut,  18745 

Delaware,  9065,  28889 

Distiict  of  Columbia,  10664 

Florida,  19754 

Georgia,  15398 


Coast  Guard 

Illinois.  32931 

Indiana.  18595 

Iowa.  27491 

Kansas.  20786 

Kentucky,  13041 

Louisiana,  28728 

Maryland,  13042,  29771 

Michigan,  23000 

Mississippi,  13042 

Missouri,'20786 

Montana.  9065 

Nevada.  20786 

New  Jersey.  27491 

North  Carolina.  18595 

Oklahoma,  20786 

Oregon,  2876 

Pennsylvania,  23000 

Rhode  Island,  31611 

South  Carolina.  23000 

Vermont.  13042 

Virginia,  19754 

Washington,  18595 

West  Virginia,  13042 

Wisconsin,  15398 

Wyoming,  18226 
Meetings;  Sunshine  Act,  1076,  %87,  13282, 

18227,  21309,  29771 
Presidential  election  on  November  7.  2000. 

allegations  of  voting  irregularities;  hearings, 
777,  9556 

Coast  Guard 

RULES 

Anchorage  regulations: 
California,  33833 

Detroit  and  Saginaw  Rivers,  MI;  regulated 
areas,  32904 
Boating  safety: 

Accidents  involving  recreational  vessels. 

reports;  property  damage  threshold  raised, 
21671,  33844 
Recreational  vessels  operators;  Federal  blood 
alcohol  concentration  standard,  1859 
Effective  date  delay,  %58 
Vessel  Identification  System;  State  participation 
requirements,  15625 
Drawbridge  operations: 
Cahfomia,  7402,  16128,  17511.  18723 
Connecticut.  13239,  18193,23163 
Detroit  and  Saginaw  Rivers,  MI;  regulated 

areas,  32904 
Florida,  1045,  1583,  1584,  6474,  9199,  9660. 
11108,  11233,  14487.20084,23161, 
23162,32747 
Illinois,  1262,  1583,26793 
Indiana.  27866 
Iowa,  1262,  1583 

Louisiana.  11108,  18408,  23159,  27025,  33471 
Maine,  9201,  18408,23610 
Maryland,  17811 
Massachusetts,  %59,  10816,  17810.  18546. 

23163,23610,  30806- 
Michigan,  32748 

New  Jersey,  3466.  1(7V65,  14487,  23608,  33470 
New  York,  9199,  16128,  16604,  17810.  18407, 

19856.21862,  23157.29483 
Texas.  10817 
Virginia,  1863,  17811 
Washington,  33024 
Wisconsin,  13433,  27867 
Electrical  engineering: 

Marine  shipboard  electrical  cable  standards, 
29908 
Merchant  marine  officers  and  seamen: 
Licensing  and  manning  for  officers  of  towing 
vehicles,  %73,  20931 
Correction.  24183 
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Coast  Guard 

Navigation  aids: 
Alteniatives  to  incandescent  Kght  in  ptivate 

aids;  withdrawn.  8 
Public  vessels  equipped  with  electronic  chaiting 
and  navigation  systems,  exemption  from 
paper  chart  requirements,  21862 
Organizatioii,  functions,  and  authority  delegations: 
Director,  Great  Lakes  Pilotage;  right  to  appeal 
Director's  decisions  to  Commandant. 
31842 
PoUulioa: 
Vessels  carrying  oil;  response  plans;  salvage 
and  firefighting  equipment;  partial 
suspension,  3876 
POfts  and  waterways  safety: 
Atlantic  Fleet  Weapons  Training  Facility, 

Vieques,  PR;  security  zone,  22121,  23163 
Captain  of  the  Port  Detroit  Zone,  MI;  safety 

zone,  27868,  29907.  33026 
Chicago  Harbor,  IL;  safety  zone,  28374 
Oeveland  Harbor,  OH;  safety  zone,  341 13 
Cotumbia  River,  Astoria.  Oregon;  safety  zone, 

34370 
Columbia  River,  Vancouver,  WA;  safety  zone, 

34369 
Crescent  Harbor,  AK;  safety  zone,  15624 
Cuyahoga  River  and  Cleveland  Harbor,  OH; 
regulated  navigation  area  aiuJ  safety  zones, 
32908 
Detroit  and  Saginaw  Rivers,  MI;  regulated 

areas,  32904 
East  River.  NY;  safety  zone,  14490,  19092, 

20403 
For  River  Bridge,  Weymouth.  MA;  safety 

zone,  13851 
Grosse  Pointe  Fanns,  Lake  St  Clair,  MI;  safety 

zone,  30319 
GuayaniUa  Bay,  PR;  safety  zone,  16869 
Gulf  of  Alaska,  Kodiak  Island,  AK;  safety  zone, 
15350 
Conection.  15798 
Kennebec  River,  Bath.  ME;  safety  zone,  20926. 

34367 
Kewaunee  Harbor.  Lake  Michigan,  Wl;  safety 

zone,  33842 
Kill  Van  Kull,  NY;  safety  zone.  30317 
Lake  Erie,  Huron,  OH;  safety  zone.  33837, 

33840 
Lake  Erie,  Middle  Bass  Island.  OH;  safety  zone. 

34366 
Lake  Eric,  Port  Ointon,  OH;  safety  zone,  32222 
Lake  Michigan,  Holland.  MI;  safety  zone, 

30059 
Maumec  River,  OH;  safety  zone,  32223 
McArdle  Bridge  repairs,  Boston.  MA;  safety 

zone,  21284 
Michigan  City,  IN;  safety  zone,  33836 
Milwaukee  Harbor,  Wl;  safety  zone,  33839 
Milwaukee  River,  Wl;  safety  zone,  29699 
Mission  Bay,  CA;  safety  zone,  13853 
New  York  Harbor,  NY,  ct  al.;  safety  zone. 
6477,  15997 
Conectioa.  17466 
Ottawa  River,  Toledo,  OH;  safety  zone.  31841 
Safety  zones  and  security  zones,  etc.;  list  of 

temporary  rules,  10581.  28370 
San  Diego  Bay,  CA;  security  zone,  21864, 

21866,21868,21869 
Tampa  Bay.  FL;  safety  zone,  14488 
Ulster  Landing.  Hudson  River.  NY;  safety  zone, 

29484 
USS  DOYLE  port  visit.  Boston  Inner  Harbor, 

MA;  safety  zone,  30061 
USS  HA  WES  port  visit,  Newport  Naval  Station, 

RI;  safety  and  security  zones,  28657 
USS  SAMUEL  EUOT  MORISON  port  visit. 
Newport  Naval  Station,  Rl;  safety  and 
security  zones,  28372 


Wrangell  Narrows  Shipping  Channel,  AK; 

safety  zone,  6475 
Regattas  and  marine  parades: 
Annual  Safety  at  Sea  Seminar,  13238 
Baltimore  Convention  and  Visitors  Association 

Fireworks  Display,  33469 
Charieston  to  Bermuda  Race,  19091 
Crawford  Bay  Crew  Classic,  13431 
Events  requiring  permits,  written  notices,  or 

neither,  identification;  fmal  rule  and 

withdrawal  of  interim  rule,  1 580 
Effective  date  delay  and  conforming 
amendments,  9659 
Gasparilla  Marine  Parade,  1044 
Harbour  Town  Fireworks  Display,  30316 
Harvard-Yale  Regatta,  18546 
Parker  International  Waterski  Marathon,  9658 
San  Diego  Crew  Classic,  18193 
Seattle  National  Maritime  Week  Tugboat  Race, 

23849 
Sharptown  Outboard  Regatu,  33467 
Skull  Citek  July  4th  Celebration  Fireworics 

Display,  30805 
Suncoast  Kilo  Run,  30314 
Suncoast  Offshore  Challenge,  30313 
Swimming  Cross  San  Juan  Harbor.  33023 
Technical  amendments;  organizational  changes; 
miscellaneous  editorial  changes,  etc.,  33637 
Vessel  documentation  and  management: 
Vessel  ownership  and  financing;  citizenship 

standards;  review  status,  9673 

PROPOSED  RULES 

Anchorage  regulations: 
California,  12742 

Sail  Detroit  and  Tall  Ship  Celebration,  Detroit 
and  Saginaw  Rivers,  MI;  safety  zones, 
18419 
Boating  safety: 
Personal  flotation  devices  for  children;  Federal 
requirements  for  wearing  aboard 
recreational  vessels,  21717 
Drawbridge  operations: 
Connecticut.  1281 
Florida.  1923,  6513,  15677.  23640 
Indiana,  12745 

Louisiana,  11127,  15373,  17376.  27920 
Massachusetts.  23638 
Michigan,  16895 
New  Jersey,  17377 
New  Yorit,  13460,  18221 
North  Carohna,  19105 
Washington,  9779,  20620 
Electrical  engineering: 
Marine  shipboard  electrical  cable  standards; 
incorporation  by  reference,  1283 
Gulf  of  Mexico;  floating  production,  storage,  and 

offloading  units,  16643,  26824 
Marine  casualties  and  chemical  testing; 

amendments  conforming  to  DOT  rule,  21502 
Navigation  aids: 
Commercial  vessels;  electronic  chart  display  and 
information  systems,  21899 
Outer  Continental  Shelf  activities: 

Minerals  Management  Service;  fixed  facilities 
inspections,  23871 
Pollution: 

Marine  sanitation  devices;  discharge  Of  effluents 
in  Alaskan  waters  by  cruise  vessel 
operations,  20770 
Shore  Protection  Act  of  1988;  implementation- 
Municipal  and  commercial  waste;  permitting 
and  numbering  requirements;  comment 
request,  22137 
Ports  and  waterways  safety: 
Cape  Fear  and  Northeast  Cape  Fear  Rivers.  NC; 
regulated  navigation  area.  29524 


Captain  of  the  Port  Detroit  Zone,  Ml;  safety 

zone,  17829 
Chicago  Haitwr,  IL;  safety  zone,  21715 
Cuyahoga  River  and  Cleveland  Harbor,  OH; 
regulated  luvigation  area  and  safety  zone, 
16020 
East  River,  NY;  safety  zone,  13032 
Hudson  River,  NY;  safety  zone.  15678 
Kalamazoon  Lake,  Ml;  safety  zone,  33928 
Lake  Michigan,  Gary,  IN;  safety  zone,  32280 
McArdle  Bridge,  Boston,  MA;  safety  zone.    . 

13867 
Miami  River  and  Tamiami  Canal,  FL;  regulated 
navigation  areas  and  Umited  access  areas, 
28851 
Muskegon  Lake,  MI;  safety  zone,  17832 
Notification  of  arrival;  addition  of  charterer  to 
required  information,  21710 
Cofiection.  27216,  28774 
Sail  Detroit  and  Tall  Ship  Celebration,  Detroit 
and  Saginaw  Rivers,  MI;  safety  zones, 
18419 
San  Diego  Bay.  CA— 
Naval  Air  Station  North  Island;  security  zone, 

20413 
Naval  Amphibious  Base;  security  zone, 

31872 
Naval  Base;  security  zone,  20412 
Naval  Supply  Center  Pier,  security  zone, 
31870 
Savannah  River,  GA;  regulated  navigation  area, 

32915 
Sister  Bay,  Wl;  safety  zone,  33926 
South  shores  of  Oahu,  HI;  safety  zone,  34380 
Strait  of  Juan  de  Fuca  and  adjacent  waters,  WA; 

port  access  routes;  study  results,  6514 
Ulster  Landing,  Hudson  River,  NY;  safety  zone, 
13030 
Regattas  and  marine  parades: 
Chester  River,  Kent  Island  Narrows,  MD; 

fireworks  display,  18056 
Patapsco  River,  MD;  fireworks  display,  31868 
Sail  Detroit  and  Tall  Ship  Celebration,  Detioit 
and  Saginaw  Rivers,  MI;  safety  zones, 
18419 
SeatUe  Seafair  Unlimited  Hydroplane  Race, 
18219 
Uninspected  vessels: 
Towing  vessels;  fire  suppression  systems  and 
voyage  plaiming,  11241 
Vessel  documentation  and  measurement 
Lease-financing  for  vessels  engaged  in 

coastwise  trade,  21902,  34603 
Undocumented  barges;  numbering,  2385 
Workplace  drug  and  alcohol  testing  programs; 
amendments  conforming  to  DOT  rule,  21492 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  10768, 

15519.  19281.  20704.  30040,  3431J 
Submission  for  OMB  review;  comment  request 
12827,  19281,23311,  31%1 
Ballast  water  treatment  standards,  potential 
approaches  to  setting;  comment  request 
21807 
Committees;  establishment  renewal,  termination, 
etc.: 
Chemical  Transportation  Advisory  Committee, 

28941 
Commercial  Fishing  Industty  Vessel  Advisory 

Committee,  11350 
Cook  Inlet  Regional  Citizens'  Advisory 

Council,  6747 
Great  Lakes  Pilotage  Advisory  Committee, 

33989 
Merchant  Marine  Personnel  Advisory 
Conunitlee,  33602 
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National  Boating  Safety  Advisory  Council, 

7951,  30040 
National  Offshore  Safety  Advisory  Committee, 

16971 
Navigation  Safety  Advisory  Council,  1 179 
Prince  William  Sound  Regional  Citizen's 

Advisory  Council,  33989 
Towing  Safety  Advisory  Committee,  30785 
Consumer  advisory  notices: 
Recreational  boaters;  fuel  leak  hazard  involving 
Evinnide  HCHT  200  horsepower  and  225 
horsepower  outboard  motors,  18143 
Environmental  statements;  availability,  etc.: 
1 80-foot  seagoing  buoy  tender  class  vessels  and 
vessel  FIR  (WLM  212);  decommissioning 
and/or  excessing,  20513 
Great  Lakes  icebrcaking  operations,  28592 
North  Washington  Coast  assets  relocation  and 
Station  Quillayute  River  closure;  meeting, 
16971 
Temporary  radio  direction  finding  equipment 
installation  and  associated  property  use 
acquisition,  23752 
U.S.  Coast  Guard  Station  (Small)  Kings  Point 
NY,  20021 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  water  treatment  systems;  approval  for 
experimental  shipboard  installation; 
comment  request  28213 
Meetings: 
Chemical  Transportation  Advisory  Committee, 

10045,  17990,21809,29853 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee,  18144 
Houston/Galveston  Navigation  Safety  Advisory 

Committee,  2947,,  233 1 2 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee,  17594 
Merchant  Marine  Personnel  Advisory 

Committee,  11089 
National  Boating  Safety  Advisory  Council, 

16310 
National  Offshore  Safety  Advisory  Committee, 

16085 
Navigation  Safety  Advisory  Council,  17463 
Towing  Safety  Advisory  Committee,  1 1090, 
19596 
Merchant  marine  officers  and  seamen: 

Random  drug  testing;  minimum  rate,  4887 
National  Preparedness  for  Response  Exercise 
Program: 
Triennial  exercise  schedule  for  2000,  2001 ,  and 

2002;  comment  request  19282 
Triennial  exercise  schedule  for  2001,  2002,  and 
2003;  comment  request,  9744 
Organization,  functions,  and  authority  delegations: 
Board  of  Control  of  Coast  Guard  Mutual 
Assistance;  authorization  of  military 
members  and  employees  to  serve,  21431 
Reports  and  guidance  documents;  availability,  etc.: 
Carbon  monoxide  hazard  caused  by  generator 

exhaust  recreational  boaters  advisory,  6748 
Chesapeake  Bay  waterway.  Cove  Point  MD; 
suitability  for  liquid  hazardous  gas  or 
liquid  natural  gas  marine  traffic;  letter  of 
recommendation,  19283 
Merchant  mariners  as  officers  in  charge  of 
engineering  watches  or  as  designated  duty 
engineers  in  periodically  unmanned  engine 
rooms;  proficiency  guidelines,  18145 
Merchant  mariner  skills  demonstrations  for 
ratings  forming  part  of  engineering  watch; 
proficiency  assessment  guidelines; 
comment  request,  13112 
Vessel  documentation  and  measurement: 
Tonnage;  simplified  measurement  application; 
form  availability,  17219 


Commerce  Department 

See  Census  Bureau 
See  Econotnic  Analysis  Bureau 
See  Economic  Development  AdministrAion 
See  Economics  and  Statistics  Administration 
See  Export  Administration  Bureau 
See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
If^e  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 
PROPOSED  RULES 
Semi-aimual  agenda,  25252 
NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  1 1 136 
Submission  for  OMB  review;  comment  request 
94,  1076,  1077,  1947,  2876,  2877,  3982, 
3983,  5509,  7616,  8189,  8929,  10664, 
10665,  12923.  13043,  14125,  14520, 
15073,  15074,  16647,  16903,  17147, 
18595,  18746,  18898,  20787,  21310, 
2 1 735,  225 1 6,  23668,  23669,  26830, 
27061,  27062,  27491,  27936,  29547, 
29548,  29929,  30161,  30406,  30407, 
30688,32931,33521 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request  4584 

Commission  of  Fine  Arts 
NO-ncES 

Meetings,  1958,  9068,  12928,  18073,  30176 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

NOTICES 

Procurement  hst  additions  and  deletions,  1075, 
6572,  6573,  7874,  7875,  8776,  %85,  9686. 
10663,  10664,  1I25I,  11252,  13041,  14123, 
16174,  16175,  17405,  17406,  I9I35,  19137, 
20233,  20234,  21117,  21118,  22515,  22516, 
24099,  24100,  27626,  28888,  28889,  29769, 
29770,  30883,  30884.  32598,  32599,  33520, 
33521,34611,34612 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

African  Growth  and  Opportunity  Act  and  United 
States-Caribbean  Basin  Trade  Partnership 
Act 

Textile  and  apparel  "short  supply"  provisions; 
request  consideration  procedures,  13502 
BiiaterdI  textile  negotiations: 

Cambodia,  15695 

China,  15695 

Taiwan,  15695 
Cotton,  wool,  and  man-made  textiles: 

Belanis,  14553 

Brazil,  12767 

Burma,  8204 

Cambodia,  2412 

China,  3996,  24340 

Colombia,  28424 

Cosu  Rica,  33663 


Commodity 

Dominican  Republic,  15088,  16661,  21913, 

24342,  32938 
Fiji,  24343 

Guatemala,  13504,  29293 
India,  24343 
Korea,  23885 
Macedonia,  14553,  14554 
Nepal,  24344 
Oman,  15695,28425 
Pakistan,  13307,  24344,  30429 
Philippines,  156%,  19142,  32604 
Qatar,  15697 

Romania,  14554,  15697,  32794 
Russia.  7743,  15698,28425 
Singapore,  14555 
Sri  Lanka,  15847,  22535,  30886 
Taiwan,  11003,  21372 
Thailand,  24345 
Turicey,  16661,33950 
Ukraine.  8944 

United  Arab  Emirates,  17867 
Uniguay.  3996 
Export  visa  requirements;  certification,  waivers, 
etc.: 
China,  3996 
Hungary,  24346 
Oman,  8945 
Special  access  and  special  regime  programs: 
Caribbean  Basin  countries;  participating 

requirements;  temporary  amendment  1958 
Textile  and  apparel  categories: 
African  Growth  and  Opportunity  Act  short 
supply  requests — 
Various  fabrics,  13912 
African  Growth  and  Opportunity  Act  and 
Caribbean  Basin  Trade  Partnership  Act; 
short  supply  requests — 
Rayon  filament  yam.  29549 
Yams  of  55  percent  polyester  staple  fibers 
and  45  percent  worsted  wool,  23885, 
27078 
Qaribbean  Basin  Trade  Partnership  /^ct  short 
supply  requests — 
100  percent  polyester  yam  of  150  denier/ 1 40 
filament  textured  polyester,  etc.,  17534, 
29550 
Cashmere  and  camel  hair  yams,  13913, 

22216 
Crushed  panne  velour  fabric;  short  supply 

request  comment  request  1 4357 
Microfilament  fabric  of  continuous  polyester 

and  nylon  filaments,  26841 
Singles  solution  dyed  staple  spun  viscose 
yams,  15411,23237 
Illegal  transshipment  entry  denial — 
Bangladesh;  Eldest  Garments  A.M.  Inspection 

etal.,  12766 
Taiwanese  companies,  1 8449  ' 
North  American  Free  Trade  Agreement — 
Camel  hair  and  cashmere  yam;  short  supply 
-petition  denied,  14358.  33664,  34156 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
2000-Crop  Disaster  Program,  15976 
Conservation  Reserve  Program;  Farmable 

WeUands  Pilot  Program,  22098 
Dairy  and  cranberry  market  loss  assistance 

programs,  etc.,  15172 
Dairy  Price  Support  Dairy  Recourse  Loan. 

Livestock  Assistance.  American  Indian 

Livestock  Feed,  and  Pasture  Recovery 

Programs,  15538 
Farm  Storage  FaciUty  Loan  Program,  4607 
Correction,  17073 
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Commodity 

Limited  California  Cooperative  Insolvency 
Payment  Program.  14479 
sj        Coirectioo.  18869 
Price  support  levels — 
Fanners  stock  peanuts;  cleaning  and 
reinspection,  1807,  10353 
Value-added  wheat  gluten  and  wheat  starch 
products;  domestic  markets  development 
program,  30801 
Wheat,  barley,  or  oau.  2001  grazing  payments. 

13402 
Wool,  mohair,  and  apples;  market  loss 
asastance  programs.  13839 
PROPOSED  RULES 
Conservation  Reserve  Program; 
Good  faith  reliance  and  excessive  rainfall. 
15048 
Loan  and  purchase  programs: 
Livestock  indemnity  program,  13679 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  30399, 

30876 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agricultural  Management  Assistance  Program, 

30400 
Farmland  Protection  Program,  6566 
Foreign  Market  Development  Cooperator 

Program,  2957 
Livestock  Indemnity  Program  for  Contract 

Growers  (affected  by  turkey  depopulation 

due  to  Poult  Enteritis  Mortality  Syndrome). 

17135 
Quality  Samples  Program.  9816 
Soil  and  Water  Conservation  Assistance 

Program,  30402 

Commodity  Futures  Trading 
Commission 

RULES 

Cooimodity  Exchange  Act 
Commodity  interest  transactions;  intermediaries; 
regulatory  framework 
Customer  funds  investment;  correction.  1375 
Cootract  markets  and  registered  futures 

association;  rule  enforcement  programs, 
reviews;  fee  schedule.  32737 
Futures  commission  merchants;  customers 
opting  out  of  segregation,  20740 
Consimier  financial  information;  privacy 
requirements.  21236 
Correction.  24060.  24183 
Foreign  futures  and  options  transactions: 
Futures  commission  merchants;  treatment  of 

customer  funds,  341 10 
Winnipeg  Commodity  Exchange,  firms 
designated  by;  exemption,  27859 
Organization,  fimctions,  and  authority  delegations: 
Information  disclosure  and  request,  1574 

PROPOSED  RULES 

Commodity  Exchange  Act 
Futures  commission  merchants;  ctistomers 
opting  out  of  segregation.  14507 
Commodity  Exchange  Act  and  agency  regulations; 

brokers  or  dealers  exemption,  201 18 
Commodity  Futures  Modernization  Act; 
implementation: 
Derivatives  clearing  organizations;  regulatory 

framewofk,  24308 
Securities  brokers  or  dealers;  registiation  as 
futures  commission  merchants  or 
introducing  brokers.  27476,  33494 
Trading  facilities,  intermediaries,  and  clearing 
organizatioos;  new  regulatory  framework, 
14262 


Consumer  financial  information;  privacy 

requirements,  15550 
Sectirities: 
Market  capiudization  and  dollar  value  of 
average  daily  trading  volume,  method  of 
determining;  narrow-based  security  index 
definition  application,  27560 
Security  futures  products;  designated  contract 

maricets.  29517 
Semi-atuiual  agenda,  26448 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  27079 
Submission  for  0MB  review;  comment  request, 
6586,  8099,  30715 
Committees;  estabUshment,  renewal,  termination, 
etc.: 
Agricultural  Advisory  Committee,  22217 
Commodity  Exchange  Act 

Registrant  conduct  study,  33531 
Contract  market  proposals: 
Cantor  Financial  Futiires  Exchange,  Inc. — 

U.S.  Treasury  ten-year  notes,  10273,  13635 
Chicago  Mercantile  Exchange — 

Benzene,  11006 
New  York  Cotton  Exchange- 
Cotton  No.,  15699 
New  York  Mercantile  Exchange — 
Domestic  crude  oil,  20970 
Meetings: 
Agricultural  Advisory  Committee,  14555 
Technology  Advisory  Committee,  19429 
Meetings;  Sunshine  Act,  1958,  8099,  8100,  12928, 
12929,  16446,  16447,  20272,  20440,  22217 

Community  Development  Financial 
Institutions  Fund 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9629, 
9630 

Reports  and  guidance  documents;  availability,  etc.: 
New  Markets  Tax  Credit  Program,  21846 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  Food  and  Nutrition  Program,  16556 
Family  Violence  Prevention  and  Services 
Discretionary  Funds  Program,  18372 

Comptroller  of  the  Currency 

RULES 

Community  bank-focused  regulation  review; 

lending  limits  pilot  program,  31114 
Federal  Deposit  Insurance  Act: 

Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission, 
8616 
Depository  institution  insurance  sales;  consumer 
protections;  effective  date  delay,  15345 
Fees  assessment,  23151,  29889,  29890 
Gramm-Leach-Bliley  Act  implemenution: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting,  2052 

PROPOSED  RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  10212 

Consumer  financial  information;  privacy 
requirements 


Communication  among  affiliated  institutions; 
Fair  Credit  Reporting  Act  implementation, 
16624 
Debt  cancellation  contiacts  and  debt  suspension 

agreements,  19901 
Fees  assessment  17821 

Correction,  21045 
Investinent  securities,  bank  activities  and 

operations,  and  leasing.  8178 
Riegle-Neal  Interstate  Banking  and  Branching 

Efficiency  Act  implementation:  \ 

Interstate  branches  used  primarily  for  deposit 
production;  prohibition.  1 841 1 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  2478, 

19604.  20030,  28944,  31754 
Submission  for  OMB  review;  comment  request 
13368,  14984,  20716 
National  banks: 
Preemption  determinations — 
Michigan  Financial  Institutions  Bureau;     .   '* 
Michigan  statute  limiting  loans  to  ^ 

finance  motor  vehicle  sales,  28593 
Preemption  opinions — 
Ohio,  automobile  leasing,  23977 
Reports  and  guidance  documents;  availability,  etc.: 
Capital  and  accounting  standards;  differences 
among  Federal  banking  and  thrift  agencies; 
report  to  Congress,  8993 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
HoUings): 
Sequestration  final  report  for  2001  FY; 

transmittal  to  Congress  and  OMB,  781 
Sequestration  preview  report  for  2002  FY; 
transmitul  to  Congress  and  OMB,  14893 

Consumer  Product  Safety 
Commission 

RULES 

Dive  sticks,  1 3645 
Correction,  15996 

PROPOSED  RULES 

Consumer  Product  Safety  Act  implemcnUrtion: 

Substantial  product  hazard  reports,  30655 
Federal  Hazardous  Substances  Act: 
Candle  wicks  containing  lead  and  candles  with 
such  wicks;  illness  risks,  10863 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Household  products  containing  low-viscosity 
hydrocarbons,  18738,  22491 
Semi-annual  agenda,  26460         ^ 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15847, 

21373.  21374,  21375,  23763 
Submission  for  OMB  review;  comment  request 
15088 
All-terrain  vehicles: 
Company  safety  action  plans;  commendations — 
Caimondale  Corp..  8100 
Bicycle  handlebars;  performance  standard;  petition 

request  10273,  19429 
Complaints: 

Qiiantum  North  America,  Inc.,  30430 
Meetings: 
Commission  agenda  and  priorities;  hearing, 
20790 
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Customs 


Meetings;  Sunshine  Act,  7467,  13050,  19429. 

24347,  28426,  29293.  31618 
Model  rocket  propellant  devices  for  use  with 

ground  vehicles;  exemption  petition,  13914 
Privacy  Act 

Systems  of  records,  19921 
Reports  and  guidance  documents:  availability,  etc.: 
Consumer  Product  Safety  Act  substantial 
product  hazard  reports;  policy  statement 
30715 
Potentially  hazardous  products  distributed 

outside  U.S.;  information  reporting;  poUcy 
stetement  351 
Settlement  agreements: 
Cosco,  Inc.,  et  al.,  18450,  21376 
Federated  Etepartment  Stores,  Inc..  19430 
Fisher-Price,  Inc.,  32328 
Hanro,  USA,  Inc.,  9694 
Tensor  Corp.,  3997 
West  Bend  Co.,  11565 

Cooperative  State  Research, 

Education,  and  Extension  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request  23878 
Committees;  establishment  renewal,  termination, 
etc.: 
Forestry  Research  Advisory  Council,  15685 
Grants  and  cooperative  agreements;  availability, 
etc.: 
1890  Institution  Teaching  and  Research 

Capacity  Building  Program,  7556 
Agricultural  research,  extension,  and  education 

programs,  33826 
Agricultural  Risk  Management  Education 
Competitive  Grants  Program,  19344 
Alaska  Native-Serving  and  Native  Hawaiian- 
Serving  Instimtions  Education  Program, 
24038 
Biotechnology  Risk  Assessment  Researdi 

Program,  3533 
Community  Food  Projects  Program,  14048 
Food  and  Agricultural  Sciences  National  Needs 

Graduate  Fellowship  Program,  6204 
Fund  for  Riual  America,  20356 
Geospatial  and  Precision  Technologies 

Apphcation  Program.  15334 
Higher  Education  Challenge  Program,  7696 
Initiative  for  Future  Agriculture  and  Food 

Systems  Program,  11488 
Integrated  Research,  Education,  and  Extension 
Competitive  Grants  Program — 
National  Integrated  Food  Safety  Initiative, 

-      14804 
Pest  Management  14788 
Water  Quality,  14774 
Microbial  Genome  Sequencing  Project  16362 
Small  Business  Itmovation  Research  Program, 

33466 
Special  Research  Programs — 
Citnis  Tristeza  Research,  6208 
Pest  Management  Alternatives  Program;  Food 
Quality  Protection  Act  issues,  14818 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  arbitration  royalty  panel  rules  and 
procedures: 
Cable  and  satellite  statutory  licenses;  royalty 
fees;  filing  requirements,  29700 
Copyright  office  and  procedures: 
Copyright  registration  renewal,  24267 
Register  of  Copyrights;  infringement  and  service 
I  of  complaint  in  infringement  action,  19094 


Technical  amendments,  34372 
PROPOSED  RULES 

Copyright  arbitiation  royalty  panel  rules  and 
procedures: 
Cable  and  satellite  statutory  licenses;  royalty 

fees;  filing  requirements,  20958 
Mechanical  and  digital  pbonorecord  delivery 
compulsory  license;  implementation  aiid 
af^lication  to  digital  music  services,  1 4099 
Copyright  office  and  procedures: 
Transfers  and  licenses  covering  extended 

renewal  term;  notices  of  termination,  22139 
NOTICES 

Copyright  Arbitration  Royalty  Panel: 
Digital,  audio  recording  technology  royalties 

(1995-1998);  distribution,  9360 
Digital  performance  right  in  soimd  recordings 
and  ephemeral  recordings — 
Adjustment  of  rates  and  terms;  negotiation 

period;  notification  request  1700 
New  subscription  services;  negotiation  period, 
9881 
Meetings: 
Hague  Conference  on  Private  International  Law, 
Jurisdiction  and  Foreign  Judgments  in  Civil 
and  Commercial  Matters  Convention; 
intellectual  property  aspects,  20482 

Corporation  for  National  and 
Community  Service 

RULES 

National  Service  Trust 
AmeriCorps  education  awards;  definition  of 
"current"  educational  expenses;  effective 
date  delay,  9773  • 

PROPOSED  RULES 

Semi-atmual  agenda,  261 16 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  1111, 

13505,  27946,  31618 
Submission  for  OMB  review;  comment  request 
7467,  12503.  13505,20791 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request.  4584 
Foster  Grandparent  and  Senior  Companion 

Programs;  income  eligibility  levels.  1 8073 
Grants  and  cooperative  agreements;  availability, 
etc.: 
AmeriCorps*  programs — 
AmeriCorps*  State/National;  Indian  tribal 

applications,  18230 
AmeriCorps*  State/National,  Education 
Awards  Program,  and  Promise  Fellows, 
8388 
Indian  Tribes;  allowable  cost  per  full-time 

equivalent  increase,  14556 
Promise  Fellows,  19432 
Faith-based  and  small  community  organizations 
using  service  and  volunteerism  to  meet 
commimity  needs;  information,  training, 
and  technical  assistance,  30887,  32795 
National  providers  of  training  and  teclmical 
assistitnce  to  agency  programs,  15090, 
20440 
National  service  web-based  reporting  system; 
tiaining  and  technical  assistance.  15100 
Meetings: 
CiviUan  Commuiuty  Corps  Advisory  Board, 
19^143 
Meetings;  Sunshine  Act  10485.  26842 
Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects 
>     limited  English  proficient  pers<ns; 


prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  3548 

CouncU  on  Environmental  Quality 

NOTICES 

Reports  and  guidance  documents;  availability,  etcj 
Agricultural  biotechnology;  Federal 

environmental  regulations;  interagency 
assessment  7905 

Court  Services  and  Offender 
Supervision  Agency  for  the 
District  of  Columbia 

RULES 

Organization  and  general  functions.  1 259 

Customs  Service 

RULES 

Articles  conditionally  fiee,  subject  to  reduced 
rates,  etc.: 
Beverages  made  with  Caribbean  rum;  duty-free 

tieatinent  9643 
Wool  products;  Umited  refimd  of  duties,  20392 
Customs  bonds: 

Liquidated  damages  assessment  regarding 
imported  merchandise  that  is  not 
admissible  uixJer  Food,  Drug,  and 
Cosmetic  Act  16850 
Drawback: 
Unused  merchandise  drawback;  merchandise 
processing  fee.  9647 
Educational  and  scientific  institutions;  instilments 
and  apparatiis: 
Florence  Agreement  Program;  procedures 
changes,  28831 
Financial  and  accounting  procedures: 

Harbor  Maintenance  Fee  refunds;  amended 
procedure,  16854 
Correction,  21086 
Merchandise,  special  classes: 
Archaeological  and  ethnological  material 

from —  ) 

ludy;  pre-Classical.  Classical,  and  Imperial 
Roman  periods.  7399 
Tariff-rate  quotas: 

Worsted  wool  fabrics;  licenses,  21664 
Conecnon,  27453 
Technical  amendments.  8765 
Uruguay  Round  Agreements  Act  (URAA): 
Textile  and  apparel  products;  rules  of  origin. 
21660 
Correction,  23981 
Vessels  in  foreign  and  domestic  trades: 
Foreign  repairs  to  U.S.  vessels.  16392 
Correction,  20588 
Meeting,  19720 

PROPOSED  RULES 

Financial  and  accounting  procedures: 
Defaulted  payments;  fees  assessment; 

withdrawn.  9681 
Reimbursable  Customs  inspectional  services; 

hourly  rate  charge  increase.  8554 
User  and  navigation  fees  and  other 

reimbursement  charges.  21705 
Liquidation  of  duties: 
Continued  dumping  and  subsidy  offset 

disoibution  to  affected  domestic  producers; 

administrative  procedures,  33920 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  15165, 
15166,  15167 

Automation  program  test 
International  Trade  Data  System,  30265,  32875 
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Customs 

Reconciliation  prolotype,  14619 
Commercial  gauger 
Approval — 
Q&Q  Control  Service  Americas  Inc..  30510 
Commercial  laboratory  accrediutions: 
Approval — 
Mariun  Laboratories  of  New  York,  20525 
Robinson  International  (USA)  Inc.,  30265 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
DMD  International,  Inc.,  et  al.,  14984 
Escort  Forwarding  Inc.,  26912 
Gilben  Inicmational.  Inc.,  et  al..  14985 
Overseas  Transport  Co.  et  al.,  8612 
S.  Stem  Custom  Brokers,  Inc.,  et  al.,  26912 
SDV  Logistics  (Texas).  Inc..  et  al..  8612 
Customs  bonds: 

Authorized  facsimile  signatures  and  seals; 
approval  to  use — 
American  Home  Assurance  Co.,  8613 
Granite  State  Insurance  Co..  8612 
Highlands  Insurance  Co..  8613 
Insurance  Co.  of  Stote  of  Pennsylvania,  8613 
National  Union  Fire  Insurance  Co..  8612 
Electronic  fingerprinting  fee  at  airports,  8147 
IRS  interest  rates  used  in  calculating  interest  on 
overdue  accounts  and  refimds,  1 1632.  20173, 
22286 
Multifunctional  machines;  final  determinations  of 

Japan  as  country  of  origin.  17222 
Navigation  fees  schedule  revision;  specific 
services  provided  to  vessels  by  Customs 
officers,  9893,  11385 
Privacy  Act 

Systems  of  records,  20717 
Reports  and  guidance  documents;  availability,  etc.: 
Liquidated  damages  cancellation;  mitigation 
guidelines  pertaining  to  claims  arising  from 
foreign  trade  zone  violations;  amendments, 
28029 
Tariff-rate  quotas: 

Tuna  fish,  18148 
Trade  name  recordation  applications: 
Red  Bull  GmbH,  32414 
Red  Bull  North  America.  Inc..  32414 
Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment 
and  country  of  origin  rules;  list,  18148 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Defense  Logistics  Agency 
See  Engineers  Corps 
See  Navy  Department 

See  Uniformed  Services  University  of  the  Health 
Sciences 

RULES 

Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
National  Institutes  of  Health-sponsored  clinical 
trials;  coverage  methodology,  8365 
Withdrawn.  9199 
TRICARE  program- 
Family  member  dental  plan;  effective  dale 

delay.  12855 
Pharmacy  Benefits  Program,  partial 

implementation;  and  National  Defense 
Authorization  Act  medical  benefits  for 
2001  FY;  implementation.  9651,  10367. 
16400 
Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 
Assignment  of  claims.  2139.  14260 
Clause  flowdown,  2140,  14260 
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Contractor  personnel;  information  technology 

services  procurement,  22084 
Contractor  responsibility,  labor  relations  costs. 
,  and  costs  relating  to  legal  and  other 

proceedings;  withdrawn.  17754 
Correction.  18735 
Cost  accounting  standards  coverage; 

applicabiUty,  thresholds,  and  waiver.  2136 
Definitions,  2117,  14260 
Electronic  and  information  technology 

accessibiUty.  20894 
Electronic  commerce  in  Federal  procurement. 

27407 
Intixxluction,  21 16,  22082,  27406 
Noncommercial  items — 

Advance  payments,  2137,  14260 
Nondisplacement  of  qualified  workers  under 
certain  contracts;  Executive  Order 
revocation,  27416 
Performance-based  contracting — 
Definition;  correction,  27012 
Preference,  22082 
Preservation  of  open  competition  and 

govcnmient  neutrality  towards  government 
contractors'  labor  relations,  27414 
Products  produced  by  forced  or  indentured  child 

labor,  acquisition  prohibition,  5346 
Small  business  programs;  CFR  correction, 

13856 
Small  entity  compliance  guide.  2141.  5349, 

17757,  20898.  22085.  27417 
Technical  amendments,  2140 
Vocational  rehabilitation  and  education: 
Veterans  education — 

Educational  Assistance  Test  Program; 
increased  allowances,  32225 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings;  revocation,  17758,  23134 
Electronic  and  information  technology 

accessibility,  7166 
Helium  acquisition.  2752 
Semi-annual  agenda,  26432 
Privacy  Act;  implementation 

National  Reconnaissance  Office.  1280 
Semi-annual  agenda.  25334 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1112, 
3999,  9068,  9069,  9070,  10274.  10275, 
13506,  13708,  13709,  13710,  13711. 
15412.  16184,  16185,  17157,  17158, 
17688.  17868,  19143.  21914,  24347, 
24348.  27634,  29775,  31619,  32938,  33665 
Submission  for  OMB  review;  comment  request, 
1958,  3999,  4000,  4001,  8571,  8572,  9824, 
10486,  10876,  13507,  13508,  13915, 
17688,  17689.  19754,  19921,  19922. 
20970,  21914,  22217,  24348,  24349. 
26842,  28154.  28733.  28734,  28891, 
29293,  29776,  31620,  32329,  32939,  33666 
Arms  sales  notification;  transmittal  letter,  etc., 
13050.  20272,  23677.  23886,  23891,  23894, 
32330,  32333.  34157,  34161,  34165,  34171 
Committees;  establishment,  renewal,  termination, 
etc.: 
U.S.  Nuclear  Command  and  Contix)!  System 
End-to-End  Review  Advisory  Committee, 
13508 
V-22  Program  Review  Panel,  2891.  6587 
Courts-Martial  Manual;  amendments,  30431 


Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  2888, 
2889,  2890,  2891,  7468,  8946,  11006. 
22218.  22219.  22220,  30718,  30893. 
32605,  32606.  32607.  32608,  33666, 
33667 
Submission  for  OMB  review;  comment 
request.  15226.  15227,  17868,  17869. 
18755.  18756.  18757,  19435,  21123, 
22220 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Security  Education  Program; 
institutional  grants,  9071 
Meetings: 
Capabilities  for  Domestic  Response  to  Teirorist 
Attacks  Involving  Weapons  of  Mass 
Desmiction  Advisory  Panel.  15848.  28734 
Defense  Acquisition  University  Board  of 

Visitors,  10276 
Defense  Finance  and  Accounting  Service  Board 

of  Advisors.  13916,  18075,  19144,  32795 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
29551 
Defense  Intelligence  Agency  Science  and 
Technology  Advisory  Board,  4001 ,  8572. 
18075,  27634,  32795 
Dependents'  Education  Advisory  Council, 

18075 
Education  Benefits  Board  of  Actiiaries,  32939 
Electron  Devices  Advisory  Group,  4(X)1,  4002. 

15848,  15849.  17535,  32335.  32336,  32796 
FAR  Part  31  stttMunlining.  13712.  16186 
Global  Positioning  System;  L2  and  L5  civil 

signals;  public  forum,  33237 
Healthcare  Quality  Initiatives  Review  Panel, 

1959 
Historical  Records  Declassification  Advisory 

Panel,  15849 
Interim  payment  requests,  9072 
Medicare-Eligible  Retiree  Healthcare  Board  of 

Actiiaries,  29777 
Militiuy  Personnel  Testing  Advisory  Committee. 

2891,  29294,  29551 
National  Security  Education  Board,  23681 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  35Z  1959.  13916.  18076 
Overseas  Dependents*  Schools  National 

Advisory  Panel,  13508 
President's  Information  Technology  Advisory 

Committee,  6587,  20276 
Retirement  Board  of  Actuaries,  32940 
Science  Board.  1959,  2891.  6587.  6588,  7469. 
7470,  9298,  10276,  10877,  11157,  11158, 
11274,  11275,  11276.  13508.  13916. 
17689.  18454.  21915.  22221.  23898. 
29551.33238.33668.34177 
Science  Board  task  forces.  7744.  8573,  14359, 
17536,  18076.  19144.  29294,  32796. 
33238.  33668 
Scientific  Advisory  Board.  10276.  10877, 

29294,29551 
Threat  Reduction  Advisory  Committee,  9298, 

10877 
U.S.  Strategic  Command  Strategic  Advisory 

Group,  14135 
V-22  Program  Review  Panel,  10486,  17536 
Wage  Committee,  4003.  15850 
Women  in  Services  Advisory  Committee,  7469, 
15850 
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Personnel  management  demonstration  projects: 
Science  and  Technology  Reinvention 
Laboratories — 
U.S.  Army  Communications-Electronics 
Command,  32984 
Privacy  Act: 
Systems  of  records,  1 8454,  20276 
Defense  Commissary  Agency,  29777 
National  Imagery  and  Mapping  Agency, 

21915 
National  Reconnaissance  Office,  1311,  11276 
Senior  Executive  Service: 
Defense  Contract  Audit  Agency  Performance 

Review  Boards;  membership,  34177 
Performance  Review  Board;  membership,  34177 

Defense  Logistics  Agency 

RULES 

Acquisition  regulations: 

Alternative  dispute  resolution,  27474 
NOTICES 

Environmental  statements;  notice  of  intent: 
Excess  mercury;  national  defense  stockpile 
inventory;  long  term  management,  8947, 
13308,  16186 
Privacy  Act: 
Computer  matching  programs,  1319.  19156 
Systems  of  records.  29295.  29552.  29780, 
29782 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  28735 

Defense  Nuclear  FacUities  Safety 
Board 

NOTICES 

Freedom  of  Information  Act;  implementation: 

Fee  schedule,  30176 
Meetings;  Sunshine  Act.  3555.  10672,  13310. 

22222 
Recommendations: 

Savannah  River  Site,  SC;  high-level  waste 
management.  17689 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings,  11281,  18917,  29783 
Water  Code  and  Comprehensive  Plan;  water  usage 

reporting  and  water  metering  requirements, 

12930 

Denaii  Commission 

NOTICES 

Woric  Plan  (2003  FY),  32940 

Drug  Enforcement  Administration 

RULES 

Prescriptions: 
Facsimile  transmission  for  patients  enrolled  in 
hospice  programs,  2214 

PROPOSED  RULES 

Schedules  of  controlled  substances: 
Electronic  commerce,  electronic  orders,  and 
electronic  prescriptions.  1 3274 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10747, 

10912,  14595 
Submission  for  OMB  review;  comment  request, 
1 1600,  11601,  11602.  20480,  20481,  27538 
Long  term  care  facilities;  accumulation  of  surplus 
contix)lled  substances,  prevention;  information 
request.  20833 


Reports  and  guidance  documents;  availability,  etc. 
Controlled  substances;  dispensing  and 

purphasing  over  Internet,  21 181 
Applications,  hearings,  determinations,  etc.: 
Alexander  Drug  Co.,  Inc.,  18299 
American  Radiolabeled  Chemical,  Inc..  11181 
Ansys  Technologies,  Inc.,  1 8305 
B.I.  Chemicals,  Inc.,  2003.  18305 
Brooks.  Barry  H.,  M.D.,  18305 
Cerilliant  Corp.,  2003,  10320,  33714 
Chattem  Chemicals,  Inc.,  10321 
Chigarcne,  Inc.,  2003 
Chirex  Cauldron.  18309 
Ganes  Chemicals  Inc.,  1 8309 
Gateway  Specialty  Chemicals  Co.,  19796 
(jettman,  Jon;  petition  to  reschedule  marijuana 

denied,  20038 
Irix  Pharmaceuticals,  Inc.,  17930 
Isotec,  Inc.,  18310 
Knoll  Pharmaceutical  Co.,  33715 
Mallinckrodt,  Inc.,  29344 
Medeva  Pharmaceuticals  CA,  Inc.,  2004 
National  Center  for  Development  of  Natural 

Products.  University  of  Mississippi.  2004 
Nelson,  Rick  Joe,  M.D.,  30752 
Norac  Co..  Inc.,  2004 
Noramco  Inc.,  2004,  17930 
Noramco  of  Delaware,  Inc.,  2004,  17930 
Novartis  Pharmaceuticals  Corp.,  19796 
Organichem  Corp.,  2005 
Organix,  Inc.,  2005 
Orpharm,  Inc.,  2005 
Payne  Sales,  Inc.,  15760 
Penick  Corp.,  30230 
Pennington,  Frank  R.,  M.D.,  15762 
Research  Triangle  Instihitc,  18310 
Roxane  Laboratories,  Inc..  2006 
Salsbury  Chemicals,  Inc..  19796,  20832 
Stepan  Co.,  10322 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20630. 
32932 

Economic  Development 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Econonuc  development  assistance  programs; 
unemployment  and  underemployment  in 
economically-distiessed  areas,  etc..  15002, 
18858 
National  techiucal  assistance,  training,  research 
and  evaluation  projects,  28040 
Trade  adjustment  assistance  eligibility 
determination  petitions: 
Advance  Products  &  Systems,  Inc.,  et  al..  12757 
Albany  Woodworks,  Inc.,  et  al.,  34406 
Ambu,  Inc.,  et  al.,  8569 
Golden  Casting  Corp.  et  al..  15831 
Hamakua  Macadamia  Nut  Co.  &  Affiliates  et 

al..  20966 
Whitestone  Acquisition  Corp.  et  al.,  28889 

Economic  Research  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1250, 
16441,21117,  28144 

Economics  and  Statistics 
Administration 

NOTICES 

Meetings: 
Census  Advisory  Committees,  1 1 137 
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Decennial  Census  Advisory  Committee,  27062 
Economic  Analysis  Bureau  Advisory 
Committee.  15398 

Education  Department 

RULES 

Grants: 
Federal  Work-Study,  Federal  Supplemental 
Educational  Opportunity  Grant,  and  Specia 
Leveraging  Educational  Assistance 
Partnership  Programs,  34038 
Postsecondary  education: 
Developing  Hispanic-Serving  Institutions 
Program,  1262 
Effective  date  delay,  8519 
Federal  Family  Education  Loan  Program  and 
William  D.  Ford  Federal  Direct  Loan 
Program,  34762 
Special  education  and  rehabilitative  services: 
Assistance  to  States  for  Education  of  Children 
with  Disabilities  Program.  1474 
Effective  date  delay,  8770 
State  Vocational  Rehabilitation  Services 
Program,.4379,  4380,  7250 
Correction,  13239 
Effective  date  delay,  8770 

PROPOSED  RULES 

Semi-annual  agenda,  25358 

Student  financial  assistance  programs;  electronic 

records  retention;  perforinance  standards 

13034 

NOTICES 

Agency  information  collection  activities: 
Proposed  coUecticw;  comment  request,  352,  781, 
3556,  5511,  8101.  13509.  I35I0.  13511, 
13512,  13513.  13917,  14986,  16191, 
17159,  17160,  17161,  17692,  19436, 
19756.  19922,  20136,  20137.  20138, 

20287,  20288,  21 124,  21916,  21917, 
21918.  22538.  22539.  23005.  23684, 
24121,  24349,  24350,  24351,  27080, 
28155,  28428,  29785,  30437,  30718, 
30894,  30895,  31896,  32609,  33533, 
33669,  34428,  34429 

Submission  for  OMB  review;  comment  request, 
101,  1113,  1%2,  3556,  4798,  7472,  8101. 
8102,  8847,  17161,  17162.  17163.  18076, 
18077,  18455,  18757.  19757,  19923. 

20288,  20289,  21 125,  21919,  22540. 
24121.  24122.  24123.  24124.  24125. 
26843,  28156,  28429.  30719,  31897, 
32338,  33669,  33670,  34429,  34430,  34623 

Approved  ability-to-benefit  tests  and  passing 

scores;  list,  2892 
Committees;  establishment,  renewal,  termination, 
etc.: 
Institutional  Quality  and  Integrity  National 

Advisory  Committee,  26844 
National  Educational  Research  Policy  and 
Priorities  Board,  15106 
Frderal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grantback  arrangements;  award  of  funds: 
Illinois,  30626 
Ohio,  13386 
Grants  and  cooperative  agreements;  availability, 
etc.: 
American  Indian  and  Alaska  Native  Research 

Program,  20180 
Arts  in  Education  Model  Development  and 
Dissemination  Program,  27420 
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Education 

Bilingual  education  and  minority  languages 
affairs — 
Bilingual  Education  Graduate  Fellowship 

Program,  19472 
Comprehensive  School  Program,  19437, 

33953 
Field-Initiated  Research  Program,  1774 
State  Program,  20872 
Teachers  and  Personnel  Program,  19356 
Centers  for  Independent  Living  Program,  28735 
Developing  Hispanic-Serving  Institutions 

Program,  7632 
Direct  grant  programs;  application  deadlines 
reopened  for  applicants  affected  by 
Tropical  Storm  Allison,  33953 
Dropout  Prevention  Demonstration  Program, 

28320 
Early  Childhood  Educator  Professional 

Development  Programs,  20640 

Educational  research  and  improvement — 

American  Indian  and  Alaska  Native 

Education  Research  Program,  32708 
Field-Initiated  Studies  Education  Research 

Program,  20732 
International  Education  Exchange  Program, 
23766 
Education  Improvement  Fund  Program — 

Community  coaches,  6588 
Electronic  Grant  Initiative,  1 3382 
Elementary  and  secondary  education — 
21st  Century  Community  Learning  Centers 

Program,  353 
Advanced  Placement  Incentive  Program, 

20440,  23903 
At-Risk  Children  and  Youth  Program;      . 

Cultural  Partnerships,  31621 
Community  Technology  Centers  Program, 

29424 
Indian  Education  Formula  Grants  to  Local 

Educational  Agencies,  16193 
Migrant  Education  Programs,  33054 
Music  Educators  Professional  Development 

Program,  33055 
Native  Hawaiian  Curriculum  Development, 
Teacher  Training  and  Recruitment 
Program,  31216 
Native  Hawaiian  Family-Based  Education 

Centers  Program,  31216 
Physical  Education  for  Progress  Program, 

23006 
Public  Charter  Schools  Program,  29300 
Reading  Excellence  Program,  17163,  21920 
Safe  and  Drug-Free  Schools  and 

Communities  National  Programs,  1963, 
15701,  27820,  27823 
Statewide  Even  Start  Family  Uteiacy 

Initiative,  18918 
Teaching  American  History  Program,  28429 
Transition  to  Teaching  Program,  19674, 
1%78 
Emergency  Immigrant  Education  Program,  1963 
Even  Start  Family  Literacy  Program,  23685 
Federal  student  financial  assistance  programs; 
student  aid  reform  initiative;  experimental 
sites,  30177 
Field-initiated  Snidies  Education  Research 

Program,  7562 
High  School  Equivalency  Program  and  College 
Assistance  Migrant  Program,  7748,  13310 
Indian  education  programs — 
Indian  Children  Demonstration  Grants 

Program,  16192 
Native  American  Vocational  and  Techiucal 

Education  Program,  560 
Professional  Development  Program,  1 8232 
International  Research  and  Studies  Program, 
1329  * 
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Leveraging  Educational  Assistance  Partnership 
and  Special  Leveraging  Educational 
Assistance  Partnership  Programs,  18456 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program,  1480, 
1499,  18360,  18366,  18688,  21125, 
34026,  34034 
Rehabilitation  Engineering  Research  Centers, 

20078,  32676,  32686 
Rehabilitation  Res^ch  and  Training  Centers, 
20866 
Parenul  Assistance  Program,  2893,  23008, 

23009 
Postsccondary  education — 
Child  Care  Access  Means  Parents  in  School 

Program,  6589 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP), 
4799 
Minority  Science  and  Engineering 

Improvement  Program,  355 
Postsecondary  Education  Improvement  Fund, 

3557,  16043,  17537 
Strengthening  Institutions,  American  Indian 
Tribally  Controlled  Colleges  and 
Universities,  Alaska  Native  and  Native 
Hawaiian-Serving  Institutions  Programs, 
7472 
Talent  Search  and  Educational  Opportunity 
Centers  Programs;  technical  assistance 
workshops,  31338 
Underground  Railroad  Educational  and 
Cultural  Program,  19324 
Special  education  and  rehabilitative  services — 
Alternative  Financing  Program,  32168 
Children  with  Disabilities  Programs,  27808, 

27814,  32528,  32878 
Disability  and  Rehabilitation  Research 

Projects  and  Centers  Program,  7474 
Individuals  with  disabilities;  special 
demonstration  programs,  24352 
Individuals  with  disabilities;  various 

programs,  6832,  14296,  14298,27802 
Individuals  with  mental  or  physical 

disabilities,  or  both,  who  receive  public 
support;  systems-change  projects  to 
expand  employment  opportunities,  20139 
Migrant  and  Seasonal  Farmworkers  Program, 

4800 
Parents  of  Children  with  Disabilities;  Training 

and  Information,  17070,  17072 
Recreational  Programs,  1442,  20176,  20177 
Rehabilitation  Continuing  Education 

Programs,  30439 
Rehabilitation  Long-Term  Training  Program, 
30438 
Tribally  ConttwUed  Postsccondary  Vocational 
and  Technical  Institutions  Program,  16195, 
17036 
Vocational  and  adult  education — 
Community  Technology  Centers  Program, 

13311 
High  School  Reform  State  Program,  33136 
Tribally  Controlled  Postsecondary  Vocational 
and  Technical  Institutions  Program, 
27080 
Workplace  and  Community  Transition  Grants 
for  Incarcerated  Youth  Offenders 
Program;  State  grants'.  27081 
Meetings: 
Foreign  Medical  Education  and  Accreditation 

National  Committee,  7633 
Institutional  Quality  and  Integrity  National 
Advisory  Committee,  17538,  20971 


National  Assessment  Governing  Board.  241 3, 

12767,21746,28891.  31218 
Postsecondary  Education  Improvement  Fund 

National  Board,  14561.34431 
Student  Financial  Assistance  Advisory 
Committee.  9304 
Postsecondary  education: 
Accrediting  agencies  and  Sute  approval 

agencies  for  vocational  and  nurse  education 
institutions;  national  recognition;  comment 
request.  4801.  17540 
Federal  Family  Education  Loan  Program — 
Federal  need  analysis  methodology  for  2002- 
2003  award  year.  29558 
Federal  Pell  Grant  Program- 
Federal  need  analysis  methodology  for  2002- 
2003  award  year.  29558 
Federal  Perkins  Loan  Program — 
Federal  need  analysis  methodology  for  2002- 
2003  award  year,  29558 
Federal  Supplemental  Educational  Opportunity 
Grant  Program — 
Federal  need  analysis  methodology  for  2002- 
2003  award  year,  29558 
Federal  Woik-Study  Program — 
Federal  need  analysis  methodology  for  2002- 

2003  award  year,  29558 
Student  financial  assistance;  institutional 
appUcation  and  agreement  for 
participation  in  Work-Colleges  Program; 
closing  date,  30721 
Student  financial  assistance;  seven  percent 
community  service  expenditure 
requirements  waiver,  30720 
WilUam  D.  Ford  Federal  Direct  Loan 
Program — 
Federal  need  analysis  methodology  for  2002- 

2003  award  year,  29558 
Income  contingent  repayment  plan  formula; 
annual  updates,  34768 
Privacy  Act: 
Computer  matching  programs,  9825,  20644 
Systems  of  records,  18758,  29420 
Report^  and  guidance  documents;  availabiUty,  etc.: 
Sexual  harassment  guidance;  harassment  of 
students  by  school  employees,  other 
students,  or  third  parties.  5512 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  panti  decisions,  18234.  27494, 
29301,  29562,  32610 
Individuals  with  Disabilities  Education  Act 
(IDEA)— 
Correspondence;  quarteriy  list,  14292,  161(X), 
31818 
State  educational  agencies;  submission  of 
expenditure  and  revenue  data,  etc.,  3558 

Employment  and  Training 
Administration 

RULES 

Aliens: 
Npnimmigrants  on  H-IB  visas  in  specialty 
occupations  and  as  fashion  models, 
temporary  employment;  and  permanent 
employment,  labor  certification  process, 
1375 
Correction,  10813 

Reporting  and  recordkeeping  requirements. 
10814 
Welfare-to-work  grants;  governing  provisions, 
2690 
Effective  date  delay,  9763  4 

PROPOSED  RULES 

Aliens: 

Nonimmigrants  on  H-IB  visas  in  specialty 
occupations  and  as  fashion  models. 
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temporary  employment;  and  permanent 
employment  labor  certification  process, 
10865 

NOTICES 

Adjustment  assistance: 
Accuride  Corp.  et  al.,  34255 

Adflex  Solutions,  Inc.,  15891 

Agco  Corp.  et  al.,  2449 

AGP,  LC,  et  al.,  20161 

AgriFrozen  Foods,  30947 

Alabama  Structural  Beams,  27691 

Allegheny  Ludlum  Corp.,  9600 

Allison  Manufacturing  Co.,  34257 

American  Pine  Products  et  al.,  22005 
'   Ametek/Dixson.  34258 

Andover  Apparel  Group.  Inc..  9601 

Antonio  Clothing.  2452 

API  Gettys,  Inc..  et  al.,  34256 

Ashley  Leigh  etal.,  15891 

Avoca  Manufacturing,  7510 

Barry  Callebaut  USA,  Inc.,  18116 

Binns  Machinery  Products,  7510 

Boeing  Co.  et  al.,  34258 

Bonney  Forge  Corp.,  34259 

BP  Exploration,  Alaska,  Inc.,  181 19 

Brown  Woolen  Mills,  Inc.,  2452 

Cabot  Performance  Materials,  28549 

Caffall  Brothers  Forest  Products,  Inc.,  2452 

C-Cor.net  Corp.,  32388 

CENTEC  Roll  Corp..  9601 

Chicago  Lock  et  al.,  10916 

CMI  Industties,  Inc.,  32388,  34260 

Coach,  10917 

Color-Tex  International,  22263 

Conexant  et  al.,  23734 

Copper  Range  Co.,  7510 

Countiy  Roads,  Inc.,  18116 

Countiy  Roads,  Inc.,  et  al.,  7510 

Crane  Pumps  &  Systems  et  al.,  20163 

Crown  Industries  et  al.,  32390 

Diamond  Offshore  Drilling,  Inc.,  et  al.,  15893 

Donaldson/DCE,  Inc.,  19522 

Dresser  Rand,  30948 

Dresser- Wayne  Division,  27692 

Dresser- Wayne  Division  et  al.,  9601 

Drummond  Co.,  Inc.,  22(X)8 

Dynamic  Metal  Forming,  Inc.,  30948 

E.C.I.  Sportswear  et  al.,  32391 

Eagle  Knitting  Mills  et  al.,  28927 

Eastern  Fine  Paper.  23731 

Eaton  Corp..  7511 

Eel  River  Sawmills,  Inc.,  7511 

Empire  Specialty  Steel  Corp:,  181 19 

Eramet  Marietta  Inc.,  2452 

Facemaie  Corp.,  7517 

Fniit  of  the  Loom,  20164 

General  Automotive  Manufacturing,  LLC, 

34260 
General  Magnetic.  30948 
Genicom  Corp..  22263.  23735 
Georgia  Pacific,  Chip  &  Saw  Plant,  et  al., 

19520 
Georgia  Pacific  Corp.,  23731 
Georgia  Pacific  Corp.  et  al.,  2453,  9599 
Gilda  Activewear,  30948 
Grove  U.S.  LLC,  34260 
Gulf  States  Steel,  Inc.,  13089 
Haggar  Clothing  Co.  et  al.,  28549 
Hampton  Industries  et  al.,  27692 
Harbor  Industries,  2454 
Harriet  &  Henderson  Yams,  Inc.,  7512 
Heidelberg  Publishing  Services,  Inc.,  et  al., 

19209 
Hercules  Inc..  I5I38 
Heritage  Sportswear.  22008 
Hill  Knitting  Mills  et  al..  28553 


Hobman  Corp.,  10918 

lER,  Inc.,  22263 

Intel  Puerto  Rico,  Ltd.Tfc*al..  27693 

Intercontinental  Branded  Apparel.  13087.  18120 

International  Paper.  30949,  34260 

International  Paper  et  al.,  15893 

Island  Screenworkers,  18120 

J.E.  Morgan  Knitting  Mills.  Inc.,  34261 

Jake  Shook  Logging,  Inc..  et  al.,  32388 

Jeld  Wen,  IncVBend  Millwork  Co.,  20164 

Johnson  &  Johnson  Medical,  Inc.,  28555 

Lanier  Clothes.  32390 

LIGHTNIN-SPX  Corp.,  13088 

Loogootee  Manufacniring,  28929 

LTV  Steel  Co.,  Inc..  18120 

MannorCorp.,  18120 

Mauston  Tank,  Inc.,  22264 

Mayfair  Mills.  32393 

Melpack.  Inc..  9602 

Metal  Powder  Products  Co..  2454 

Mitchell  Manufacturing  Group.  9602 

Moeller  Rubber  Products  Co..  Inc..  et  al.,  22261 

Moltech  Power  Systems,  15139 

Monet  Group,  Inc.,  9603 

Money's  Foods  U.S.,  Inc.,  19209 

Motorola  Ceramic  Products,  15139 

Motorola  Energy  Systems  et  al.,  15139 

Motorola  Energy  Systems  Group.  18121 

National  Starch  et  al..  10918 

Northwest  Alloys.  Inc..  1 3088 

O/ZGEDNEY.  7512 

OEM/Erie  WesUand  L.L.C..  32393 

OEM/Erie  WesUand  L.L.C.  et  al..  15140 

Oskosh  B'Gosh  et  al..  9603 

Owens-BriGam  Medical  Co..  20164 

Owens-BriGam  Medical  Co.  et  al..  9604 

Oxford  Automotive,  23732 

Paper,  Calmenson  &  Co.,  13088,  18121 

Pennzoil-Quaker  State  Co.,  9605 

Perfect  Fit  Industries,  18121,  20164 

Perfect  Fit  Industries  et  al.,  18121 

Philips  Electroiucs  North  American  Corp.  et  al., 

27694 
Posies,  Inc.,  et  al.,  27694 
Potlatch  Corp.,  20165 
Puget  Plastics  Corp.,  13088 
Quality  Veneer  &  Lumber,  7512 
Raider  Apparel  Inc..  22264 
Rayovac  Corp..  18123 
Reactive  Metals  &  Alloys  Corp..  13088 
Renfro  Corp..  22008 

Reptron  Manufacturing  Service  et  al.,  27690 
Rockwell  Automation,  15894 
Rossville  Chromatex  et  al.,  18117 
Sample  Service,  34261 

Saunders  Manufacturing  Co.,  Inc.,  et  al.,  30949 
Security  Chain  Co.,  18123 
Southern  Webbing  Mills,  Inc.,  et  al.,  23733 
Spec  Cast,  28929 
Sweetheart  Cup  Co.,  15141 
Texler,  Inc.,  et  al.,  34261 
Thomson  Saginaw  Ball  et  al.,  28549 
Trane  Co.,  9606 

Troy  Laminating  &  Coating,  Inc.,  et  al.,  30946 
^  Tyco  Electronics,  22264      ► 
'  U.S.  Forest  Industrier,  Inc.,  20164 
Unilever-Bestfoods.  Lipton.  22264 
Union  Pacific  Fuels  Inc.  et  al.,  1 3088 
United  States  Leather,  Lackawanna  Leather, 

7512 
United  Steelworkers  of  America,  13089 
USS-USX  Corp.  et  al..  34262 
Western  Supplies  el  al..  7663 
Wilkins  Industries  Co.  et  al..  19523 
Wing  Industiies  et  al.,  1 3085 
Wisconsin  Machine  Tool  et  al.,  19524 


Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2007. 
2008.  4863.  13974,  15278,  16296,  17443, 
18313,  18314,  20835,  22009.  22265, 
23735,  23951,  28929.  28930.  30230. 
30487.  32645.  32962 
Alien  temporary  employment  labor  certification 
process: 
Centralized  location  designation  in  each  State 
for  H-2  applications  processing  ((jcneral 
Administration  Letter  No.  2-01).  19984 
H-2A  temporary,  alien  agricultiiral  employment, 
worker  rejection  and  termination:  general 
administration  letter  clarifying  procedural 
guidance.  18123 
Shecpherders;  use  for  vegeution  management 
(General  Administration  Letter  No.  3-01 ). 
19525 
Committees;  estabUshment,  renewal.  lerminatioo, 
etc.: 
Registered  Apprenticeship  Federal  Committee. 
9109 
Federal-State  unemployment  compensation 
program: 
Extended  benefit  periods;  changes.  1 8800. 

29838 
Unemployment  insurance  program  letters — 
Federal  unemployment  insurance  law; 
interpretation.  1696 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Disability  Information  Technology  Initiative, 

18800 
H-IB  Technical  Skills  Training  Program.  19209 
Incumbent/Dislocatcd  Woricer  Skill  Shortage  II 

Demonstration  Program,  6678 
National  Farmworker  Jobs  Program.  28550 
Wagner-Peyser  Act — 
Basic  labor  exchange  activities;  Stale 

planning  allotments,  23273 
Preliminary  plaiming  estimates  for  Stales. 
13784 
Workforce  Investment  Act — 
Allotments.  13784 
Migrant  and  Seasonal  Farmworker  Housing 

Programs.  24402 
Sectoral  Employment  Demonstration 

Program.  19223 
State  incentive  awards.  22265 
Young  Offender  Initiative:  Reentry  Program. 

29837 
Youth  Development  Practitioner  Apprenticeship 

Initiative.  17931 
Youth  Offender  Initiative  Demonstration  Gruu 
Program.  30754 
Labor  exchange  performance  measurement  system, 

29648 
Meetings: 
Native  American  Employment  and  Training 

Council,  30949 
Senior  Community  Service  Employment 

Program;  town  hall  meetings,  6678,  10919, 
16068,  20334 
-  Workforce  development  issues;  National 

Research  Conference;  call  for  papers,  9722 
NAFTA  transitional  adjustment  assistance: 
ABB/Westinghouse,  30949 
Accuride  Corp.  tx  al.,  34255 
Agco  Corp.  et  al..  2449 
AgriFrozen  Foods.  30950 
American  Pine  Products  et  al..  22005 
API  Gettys,  Inc.,  et  al.,  34256 
Barry  Callebaut  USA,  Inc.,  181 16 
Bayer  Corp.,  28553 
Brenner  Tank,  Inc.,  22009 
Caffall  Brothers  Forest  Products,  Inc.,  2454 
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CENTEC  RoU  Corp.  9'S06 

Chicago  Lock  et  al.,  10916 

Cooper  Standard  Automotive,  18123 

Country  Roads.  Inc..  18116 

Cummins.  Inc..  34264 

Dekko  Automotive  Technologies.  2454 

Eagle  Knits  of  Stanfield,  Inc.,  22266 

Eagle  Knitting  Mills  et  al.,  28927 

Eastern  Fme  Paper.  23731 

Eel  River  Sawmills.  Inc..  9606 

Elmer's  Products,  Inc.,  10920 

Facemate  Corp.,  9606 

Fkxfab  et  al.,  33735 

General  Automotive  Manufacturing,  LLC, 

34264 
Georgia  Pacific,  Chip  &  Saw  Plant,  et  al., 

19520 
Georgia  Pacific  Corp.,  9599.  19234,  23731 
Grove  U.S.  LLC,  34264 
Haggar  Clothing  Co.  et  al.,  34265 
Harriet  &  Henderson  Yarns  Inc.,  2454 
HUI  Knitting  MUls  et  al..  28553 
Homestake  Mining  Co..  13089 
Inman  MiUs.  19234 

Jake  Shook  Logging.  Inc..  el  al..  32388 
Johnson  &  Johnson  Medical,  Inc.,  28555 
Johnson  Electric  Automotive,  Inc.,  22010 
Leggett  &  Piatt,  Inc..  34265 
Lightnin.  SPX  Corp.,  9607 
Louisiana-Pacific  Corp..  22010 
Mar-Bax  Shirt  Co..  Capital  Mercury  Apparel 

Ltd.,  28930 
Master  Pattern.  Inc.,  30950 
Maurice  Silver*,  Inc.,  34265 
Melpack,  Inc.,  9607 
Metal  Powder  Products  Co.,  2454 
Mitchell  Manufacturing  Group,  9607 

MoeUer  Rubber  Products  Co..  Inc.,  et  al..  22261 

NAPCO  Button,  Inc..  28931 
OEM/Erie  WesUand  L.L.C..  32393 

Owens-BnGam  Medical  Co..  20161 

Oxford  Automodve,  23732 

O-Z^GEDNEY.  9607 

Pathfinden  Co.  et  al.,  22010 

Perfect  Fit  Industries,  18124 

Plullips  Electrooics  North  America  Corp.,  28555 

Poly  One  Corp.,  15894 

Posies  Inc.,  2455 

Raider  Apparel  Inc.,  22014 

Ralph  [>aniel  Stems  et  al.,  9607 

Raven  Industries  et  al..  10920 

Reptron  Manufacturing  Service  et  al.,  27690 

Rossville  Chromaiex  et  al.,  181 17 

Rugged  Sportswear.  2455 

Southern  Oregon  Log  Scaling  and  Grading 
Bureau.  30950 

Southern  Webbing  MiUs.  Inc.,  el  al.,  23733 

Telect  Co.  et  al.,  34265 

Texler  Co.  el  al.,  28555 

Tranc  Co.,  9610 

Troy  Laminating  &  Coaling.  Inc.,  el  al..  30946 

Tyco  Electronics,  15894 

U.S.  Forest  Industries.  Inc..  20161 

Unilever-Bcstfoods,  Lipton.  22266 

United  States  Leather,  Lackawanna  Leather, 
7509 

United  Slates  Sugar  Coip..  961 1 

VF  Imagewear  (West),  Inc.,  28931 

Warm  Springs  Forest  Products  Industries,  28557 

Wing  Industries  el  al.,  13085 

York  International  Co.  et  al.,  15895 
Organization,  functions,  and  authority  delegations: 

ThKle  Adjustment  Assistance  Program; 
certifying  officers  designation,  29593 
Senior  Community  Service  Employment  Program; 
comments  on  Older  Americans  Act  2000 
Amendments,  15596 


1< 


Trade  Act  of  1974;  implementation: 
Trade  adjustment  assistance  program; 

designation  of  certifying  ofTicers,  28203 
Unemployment  compensation  for  ex- 
service  members: 
Remuneration  schedules,  10035 
Workforce  Investment  Act;  implementation: 
Lower  living  standard  income  level 

determination,  23737 
One-Stop  service  delivery  system;  resource 
sharing  and  cost  allocation  methodologies, 
29638 

Employment  Standards 
Administration 

See  Wage  and  Hour  Division 

RULES 

Fair  Labor  Standards  Act: 
Domestic  service;  companionship  services 
exemption,  5481 
PROPOSED  RULES 
Fair  Labor  Standards  Act 
Domestic  service;  companionship  services 
exemption,  2041 1 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2940, 
11602,  16068.  19986.  28203.  28557, 
32847.  34268 
Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  detenninatioa 
decisions,  1 157,  2942,  5519,  7943.  881 1. 
9723,  10747,  1 1332.  13090,  14216,  15279, 
16298,  17446,  18311,  19234.  20335,  21184, 
22602.  24153,  27695,  28931,  29838,  30951, 
32646,  33577.  34718 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  contractors  and  subcontractors; 

employee  nghts  concerning  union  dues  or 
fiees  payment.  19988 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Ofikc 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
See  Southeastern  Power  Admiiustration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

RULES 

Acquisition  regulations: 
Contractor  legal  management  requirements, 
4616 
Effective  date  confirmed,  19717 
Effective  dale  delay,  8746 
Energy  conservation: 
Alternative  fuel  transportation  program — 
Biodiesel  fiiel  use  credit,  21851 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  4627,  18721 
Effective  date  delay,  8747 
Nuclear  safety  management;  contractor-  and 
government-operated  nuclear  facilities,  1810 
Effective  date  confirmed,  19717 
Effective  date  delay,  8746 
Whistieblower  protection: 
Seciffity  requirements  for  protected  disclosure 
under  National  Defense  Authorization  Act. 
4639 
Effective  date  confirmed,  23833 
Efliective  dale  delay,  8747 


PROPOSED  RULES 

Acquisition  regulations: 
Conditional  payment  of  fees,  profit,  and  other 
incentives,  8560,  13473 
Grants  and  agreements  with  for-profit 

organizations;  inquiry,  23197 
Privacy  Act;  implementation,  32272 
Research  misconduct;  Federal  policy;  agency 

implementation;  meetings.  19900 
Semi-annual  agenda.  25.^66 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  8574 
Submission  for  OMB  review;  comment  request. 
17541.27635 
Atomic  energy  agreements;  subsequent 
anangemenu.  8949.  28892,  29096 
Committees;  estabUshment.  renewal,  termination, 
etc.: 
Basic  Energy  Sciences  Advisory  Board,  6597 
High  Energy  Physics  Advisory  Panel.  6598 
National  Nuclear  Security  Administration 
Advisory  Committee.  29097 
Defense  Nuclear  Facilities  Safety  Board 
recommendations: 
Savannah  River  Site.  SC;  high-level  waste 
management.  32797 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Allegheny  Energy  Supply  Co.,  LLC.  21747 
American  Electric  Power  Service  Corp.,  19923, 

19924 
Aroostook  Valley  Electric  Co..  29563 
CargiU-AlUant,  LLC.  20972 
Idaho  Power  Co..  12504 
Minnesota  Power,  Inc.,  18758 
OGE  Energy  Resources,  Inc..  1 1008 
San  EHego  Gas  &  Electric  Co.,  12504 
Sempra  Energy  Resources,  21748 
Energy  Employees  Occupational  Illness 

Compensation  Act;  list  of  covered  facilities, 
4003,31218 
Environmental  statements;  availability,  etc.: 
Expanded  civilian  nuclear  energy  research  and 
dcvelopnsent  and  isotope  production 
missions  in  U.S.;  Fast  Flux  Test  Facility 
role,  7877 
Lawrence  Livermore  National  Laboratory,  CA; 
National  Ignition  Facility  Project-Specific 
Analysis  Portion,  1 1 568 
National  Ignition  Facility.  18078 
Oak  Ridge  Y-12  Plant,  TN;  continued 

operations  and  construction  and  operation 
of  new  facilities,  1330 
Rocky  Flats  Environmental  Technology  Site, 
CO;  Plutonium  residues  and  scrub  alloy 
storage  management,  4803 
Savannah  River  Site,  SC — 
Interim  management  of  nuclear  materials. 

7888 
Low-level  radioactive  waste  and  mixed 
hazardous  and  low-level  radioactive 
waste;  treatment  and  disposal.  34431 
Yucca  Mountain;  NV;  spent  nuclear  fuel  and 
high-level  radioactive  waste  disposal; 
geologic  repository.  22540.  33534.  34623 
Environmental  statements;  notice  of  intent: 
Depleted  unmium  hexafluoride  conversion 
facilities;  construction,  operation,  and 
decontamination/decommissioiung; 
Portsmouth,  OH  and  Paducah,  KY,  23010 
Los  Alamos  National  Laboratory  Techiucal 

Area  18  Missions.  NM;  relocation,  8102 
Western  New  York  Nuclear  Service  Center, 
West  Valley  Demonstration  Project  and 
facilities  closure  or  long-term  management, 
16447 
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Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Los  Alamos  National  Laboratory.  NM;  wildfire 

hazard  reduction  and  forest  health 

improvement  program  projects.  34624 
Shiprock,  NM,  Uranium  Mill  Tailings  Remedial 

Action  Site;  ground  water  remediation 

activities,  16451 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Active  uranium  and  thorium  processing  sites; 

remedial  action  costs  reimbursement,  1650 
Advanced  University  Reciprocating  Engine 

Program,  20141 
Atmospheric  Radiation  Measurement  Program, 

10672 
Biological  systems;  advanced  modeling  and 

simulation,  7890 
Biomass  research  and  development;  advance 

biomass  power  generation  technologies, 

15701 
Cancer  and  other  infectious  diseases;  accelerator 

and/or  reactor  production  of  Ac-225/Bi-213 

generators  for  use  in  diagnosis  and  therapy, 

20794 
Climate  Change  Prediction  Program,  102 
Cooperative  Automative  Research  for  Advanced 

Technologies  Program,  21749 
Domestic  aluminum  industry;  cost-shared 

research  and  technologies  development, 

9562 
Ecosystem  Research  Program.  27636 
Energy  Biosciences  Program,  356 
Environmental  Management  Science  Program, 

3559.  3564 
Gas  Storage  Program.  13514 
Historically  black  colleges  and  uiuversities  and 

other  minority  institutions;  support  of 

advanced  fossil  resource  utilization 

research,  9562 
Industrial  Materials  for  Future  Program,  22543, 

23239 
Integrated  Assessment  of  Global  Climate 

Change  Program.  9304 
Low  Dose  Radiation  Research  Program,  1650, 

7894 
Low-penncability  formations;  improved  gas 

recovery.  17164 
Magnetic  fusion  energy  sciences  experiments; 

diagnostic  systems  development.  20442  ■ 
Microbial  Cell  Project.  7475 
Nonproliferation  and  National  Security 

University  Research  Initiative,  27082 
Oil  industry;  preferred  upstream  management 

practices;  identification  and  demonstration, 

32611 
Pantex  Plant,  Amarillo,  TX;  medical 

surveillance  support  for  former  EHDE 

workers,  6591 
Plant/Crop-Based  Renewable  Resources  2020; 

Technology  Roadmap,  8103 
Plasma  and  fusion  science;  theoretical  research, 

17165 
.    Sciences  and  engineering  training  for  Native 

Americans.  African  Americans,  Hispanic 

Americans.  Asian-Pacific  Americans, 

women,  and  disabled  students,  etc.,  19925 
Scientific  Discovery  Through  Advanced 

Computing  Program — 
Advanced  Computational  Research  in  Fusion 

Science,  357 
Computational  Chemistry,  2413 
High  Energy  and  Nuclear  Physics  Research, 
6593 


State  energy  efficiency  and  renewable  energy 

activities,  29785 
Supporting  Science  and  Enabling  Technologies 

for  Clean  Fuels  Program.  8103 
Technology  Development  with  Independents 

Program.  12931 
U.S.  collegiate  solar  car  race  competitions; 
event  organizer.  27082 
Meetings: 
Advanced  Scientific  Computing  Advisory 

Committee.  19757 
Basic  Energy  Sciences  Advisory  Committee. 

9307 
Biological  and  Environmental  Research 

Advisory  Committee.  19160 
DOEWSF  Nuclear  Science  Advisory 

Committee.  1653 
Environmental  Management  Advisory  Board. 

16452,  28736 
Environmental  Management  Site-Specific 
Advisory  Board — 
Femald  Site,  OH,  6597,  11282,  16451. 

22222.  30440 
Hanford  Site.  WA,  782.  15107,  23686 
Idaho  National  Engineering  and 

Environmental  Laboratory,  ID,  1653, 
10013,  20645,  33534 
Los  Alamos  National  Laboratory,  NM,  782, 
9307,  15108,  16907,  18457,  26844. 
31624 
Nevada  Test  Site,  NV,  11283.  15702,^20443 
Oak  Ridge  Reservation,  TN,  7478,  13062, 

16453.  20444,  28450.  33671 
Paducah  Gaseous  Diffiision  Plant,  KY,  8104, 

13312.  16453,  21131,  29303,  34433 
Pantex  Plant.  TX,  9308,  10014,  15107, 

19758,  20646,  31898 
Rocky  Rats,  CO,  4805.  10014.  15703,  19758, 

28450,  33671 
Savannah  River  Site,  SC,  17167,  34434 
Semi-Annual  Chairs,  4806 
Fire  Safety  and  Preparedness  Commission,  783, 

17693 
Fusion  Energy  Sciences  Advisory  Committee, 

9308.  20646 
High  Energy  Physics  Advisory  Panel.  9309. 

30441 
Hydrogen  Technical  Advisory  Panel,  10278, 

17541 
International  Energy  Agency  Industry  Advisory 

Board,  14561.30441 
Methane  Hydrate  Advisory  Committee,  19759 
National  Coal  Council.  15413,  17542 
National  Nuclear  Security  Administrative 

Advisory  Committee.  31624 
National  Petroleum  Council.  27495 
Nuclear  Energy  Research  Advisory  Committee. 

17168 
Secretary  of  Energy  Advisory  Board.  1113 
Worker  Advocacy  Advisory  Committee.  10015, 
18457,  34434 
Natural  gas  exportation  and  importation: 
Chinook  Pipeline  Co.  et  al.,  4807 
Energia  Azteca  X,  S.  de  R.L.  de  C.V.,  28450 
H.Q.  Energy  Services  (U.S.)  Inc.  et  al.,  28451 
Mirant  Americas  Energy  Marketing,  L.P.,  et  al., 

31898 
ProGas  U.S.A.,  Inc.,  et  al.,  19161 
Shell  NA  LNG.  Inc..  et  al.,  15228 
Transco  Energy  Marketing  Co.  et  al.,  10675 
Nuclear  classification  and  declassification: 
Separation  of  isotopes  by  laser  excitation 
(SILEX)  process;  privately  generated 
restricted  data  classification.  33954 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
PhA  Environmental  Restoration  Corp.,  1331 


Powerplant  and  industrial  fiiel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Augusta  Energy,  LLC.  et  al.,  29937 
GenPower  Eariey  LLC  et  al.,  19925 
(jenPowcr  Mcintosh,  LLC.  et  al.,  14366 
Goldendale  Energy,  Inc.,  et  al..  26845 
Magnolia  Energy  LP,  8105 
Wise  County  Power,  LLC,  et  al.,  1 1009 
Presidential  permit  applications: 
Baja  California  Power,  Inc.,  16044 
Enron  North  America  Corp.,  34178 
Maestros  Group  L.L.P..  34625 
Northern  States  Power  Co..  9826 
Public  Service  Co.  of  New  MexiLt).  27638 
Sempra  Energy  Resources,  16045 
Privacy  Act: 

Systems  of  records,  27300 
Radiological  condition  certification: 

B&T  Metals  Site.  Columbus.  OH,  3.3954 
Reports  and  guidance  documents;  a\  ailability,  etc.: 
Approach  for  developing  web  accessible  catalog 
of  dose  and  risk  models  and  their 
capabilities,  1 1010 
Public  participation  policy,  7898 
Small  modular  nuclear  power  uiuts  deployment 
study;  report  to  Congress;  information 
request.  12505 
Yucca  Mountain.  NV;  science  and  engineering 
report,  23013 

Energy  Efficiency  and  Renewable 
Energy  Office 

RULES 

Consumer  products;  energy  conservation  program: 
Energy  coiiservation  standards — 
Central  air  conditioners  and  heat  pumps, 

7170,8745,  11635,20191 
Clothes  washers,  3314,  8744,  19714 
Water  heaters,  4474,  8745,  19714 
Energy  conservation: 
Alternative  fuel  transportation  program — 

Biodiesel  fuel  use  credit,  2207,  8746 
Conunercial  and  industrial  equipment;  energy 
efficiency  program — 
Commercial  heating,  air  conditioning,  aitd 
water  heating  equipment;  efficiency 
standards,  3336,  8745,  27853 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Energy  conservation  standards — 

Residential  funuces  and  boilers,  32914 
Test  procedures — 
Central  air  conditioners  and  heat  pumps, 
6768,  15203 

NOTICES 

Building  energy  standards  program;  energy 
efficiency  improvements  in  1998/2000 
International  Energy  Conservation  Codes  for 
residential  buildings 
Determinations;  State  certification  requirements, 
1964 
Committees;  establishment,  renewal,  termination, 
etc.: 
Electricity  Advisory  Board,  29303 
Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy 
sources — 
Electricity,  naniral  gas,  heating  oil,  propane, 
and  kerosene,  13917 
Environmental  statements;  availability,  etc.: 
Clothes  washers;  energy  conservation  standard, 

3334 
Energy  conservation  standard — 
Residential  central  air  conditioners  and  heal 
pumps,  72O0 
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Grants  and  cooperative  agreements;  availability, 
etc.: 
CoDversion  of  Biomass  to  Fuels  and  Chemicals; 

Iimovative  Technologies,  10675 
Energy  efficieDcy;  research,  development,  and 

demonstration;  State  cooperative  programs, 

21129 
Hydrogen  Program,  8 1  OS 
Hydrogen  Technical  Analysis,  10676 
Superconductivity  Partnership  Initiative 

Program,  10676 
Meetings: 
Biomass  Research  and  Development  Technical 

Advisory  Committee,  15703,  26846 
Federal  Energy  Management  Advisory 

Committee,  3571,  18759,  26846.  29786 
National  energy  policy,  31224,  32943 
State  Energy  Advisory  Board,  17694,  32943 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1654, 

907i  13515,  14562,  14564,  29097 
Submission  for  OMB  review;  comment  request, 
12506,  13918.  13919 
Meetings: 
American  Statistical  Association  Committee  on 
Energy  Statistics,  17694 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
New  River,  NC;  U.S.  Marine  Corps  watctbome 
icAieling  training  operation  in  Morgan  Bay 
sector,  15799 
Navigation  regnlaboas: 
Sl  Mary's  Fails  Canal  and  Locks,  Ml;  use, 
administration,  and  navigation,  30063 
Correction,  31277 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Regulatory  definition,  4550 
Effective  date  delay,  10367.  10371 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
Bizabeth  River,  Craney  Island  Refueling 
Station — 
Craney  Island.  VA.  28818 
Lambert's  Bend,  VA,  28818 
Hampton  Roads  and  Willoughby  Bay,  VA; 

Norfolk  Naval  Base.  28819 
Little  Creek  Harbor.  VA;  Little  Creek 
Amphibious  Base.  28820 
Navigaticm  regulations: 
SL  Marys  Falls  Canal  and  Soo  Locks.  MI; 
administration  and  navigation,  7436 

NOTICES 

Environmental  statements;  availability,  etc.: 
Douglas  and  Saunders  Counties,  I^  Platte 

West  water  production  facilities,  13713 
Los  Angeles  County,  CA;  Pier  J  South  Maine 

Terminal  Expansion  Project,  29557 
Tampa  Harbor  Navigation  Project  FL,  29557 
Environmental  statements;  notice  of  intent 
Calcasieu  Lock,  LA;  feasibility  study,  16190 
Clear  Creek,  TX;  flood  damage  reduction, 

23238 
Cook  County,  IL;  Upper  Des  Plaines  River, 

flood  control  measures,  33533 
Corpus  Christi,  TX;  Packery  Channel-North 

Padre  Island  storm  damage  reduction  and 

environmental  restoration  project  23238 
Everglades  National  Park,  FL,  modified  water 

deUveries,  I960 
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Hampton  Roads,  VA;  Craney  Island  Dredged 

Maleriid  Management  Area  expansion, 

13055 
Hudson  River  at  Athens,  NY;  New  York 

Navigation  Channel  Project  feasibiUty 

phase,  13055 
Huntington  Beach  Bluff-Top  storm  damage 

reduction,  CA,  20638 
Illinois  River,  IL;  Ecosystem  Restoration 

Feasibility  Report  10670 
Kansas  City,  MO  and  KS;  flood  damage 

reduction  study,  1960 
King  Cove  to  Cold  Bay  Transportation  Access 

Project  AK,  10671 
Lake  Oahe,  Lake  Francis  Case,  and  Lewis  and 

Clark  Lake,  SD;  recreation  areas  leased  to 

Soutfi  Dakota,  8780 
Lake  Sidney  Lanier,  GA;  operation  and 

maintenance,  20639 
Los  Angeles  County,  CA;  Pier  J  South  Marine 

Terminal  expansion,  7471 
Middlesex.  Somerset,  and  Union  Counties.  NJ; 

Green  Brook  flood  control  project  1961 
Pajaro  River,  Santa  Cruz  and  Monterey 

Counties,  CA;  flood  damage  reduction 

activities,  30894 
Port  Everglades,  Broward  Co.,  FL;  navigation 

improvements  feasibility  study,  16191 
San  Diego,  CA;  controlled  access  toUway 

between  Otay  Mesa  and  Spring  Valley 

(State  Route  125  South),  1 1007 
San  Juan  Creek  and  western  San  Mateo  Creek 

Watersheds,  CA,  20135 
Santa  Cruz  County,  CA;  East  CUff  Drive  Bluff 

Stabilization  and  Parkway  Project  17412 
South  Dakota,  Federal  lands  transfer,  1 1008 
South  Shore,  Staten  Island,  NY;  beach  erosion 

control  and  storm  damage  protection 

feasibility  study,  8573 
Stanislaus  County,  CA;  flood  damage  reduction 

investigation,  13056 
St  Johns  Bayou  and  New  Madrid  Floodway 

Project  MO,  18230 
Tucson.  AZ;  Santa  Cruz  River.  18231 
Harbor  Maintenance  Trust  Fund  status;  aimual 

report  to  Congress,  15851 
Meetings: 
Chief  of  Engineers  Enviroiunental  Advisory 

Board,  17412 
Inland  Waterways  Users  Board,  13713,  30894 
Ohio  River  Main  Stem  Systems;  navigation 

investment  strategies;  cumulative  effects 

assessment  citizen  input  solicitation,  33952 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Wp.  Baird  &  Associates;  concrete  armor  unit 

to  protect  coastal  and  hydraulic  structures 

and  shorelines;  various  countries,  20640, 

32609 

Engraving  and  Printing  Bureau 
NO-ncES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  19832 

Privacy  Act 
Systems  of  records,  33299 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Administrative  amendments,  28673 
Notice  to  Proceed;  letter  contract  to  cany  out 
emergency  response  actions.  1 2897 
Air  pollutants,  hazardous;  national  emission 
standards: 
Ferroalloys  production;  feiromanganese  and 
silicomanganese,  16007 


Hazardous  waste  combustors;  court  orders 

implementation,  24270 
Nutritional  yeast  manufacturing  facilities.  27876 
Off-site  waste  and  recovery  operations; 

technical  corrections.  1263 
Oil  and  natural  gas  production  and  natural  gas 
transmission  and  storage:  tcchiucal 
correction.  34548 
Petroleum  refinery  sources,  new  and  existing; 

correction,  28840 
Polymers  and  resins — 
Compliance  date  (Group  IV);  indefinite  stay, 

11233 
Compliance  dales  (Group  IV);  extension. 
11543 
Publicly  ovraed  treatment  works;  correction. 

16140 
Pulp  and  paper  production — 
Correction.  24268 
Kraft  soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills;  chemical 
recovery  combustion  sources,  3 1 80 
Synthetic  organic  chemical  manufacturing 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation, 
6921 
Vegetable  oil  production;  solvent  extraction, 

19006 
Washington;  perchloroethylene  dry  cleaning 
facihties.  14320 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Commercial  and  industrial  solid  waste 

incineration  imits;  correction,  16605 
Electric  utility  and  industrial-commercial- 
institutional  steam  generating  units,  18546 
Partial  withdrawal,  31 177 
Opacity  continuous  emission  monitoring  system 
equipment  effective  date  delay,  9034 
Air  pollution  control: 
Acid  rain  program — 
Permits  rule  revision;  industrial  utility-units    . 
exemption  removed,  1 2974 
State  operating  permits  programs — 
Tennessee,  15635,  24061 
Washington,  16,  17512 
Air  pollution  conti'ol;  new  motor  vehicles  and 
engines: 
Heavy-duty  engine  and  vehicle  standards  and 
highway  diesel  fuel;  sulfur  conbt>l 
requirements,  5002 
Motor  vehicle  inspection/maintenance  (I/M) 
program  requirements;  on-board  diagnostic 
checks,  18156 
Tier  2/gasoline  sulfur  regulations,  19296 
Air  programs: 
Ambient  air  quality  standards,  national — 

Weirton,  WV;  nonattainment  area,  27034 
Continuous  emissions  monitoring;  CFR 

correction,  31842 
Fuels  and  fuel  additives — 
Colorado;  Federal  gasoline  Reid  Vapor 
Pressure  volatility  standard  for  2001; 
approval  of  petition  to  relax,  28808 
Conventional  gasoline  antidumping 
requirements;  American  Samoa 
exemption  petition;  effective  date  delay, 
8089 
Hazardous  air  pollutants  from  mobile  sources; 
emissions  control,  1 7230 
Outer  Continental  Shelf  regulations — 
Alaska;  consistency  update,  12982 
Stale  and  local  operating  permits  programs; 
interim  approval  requirements,  27008 
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Stratospheric  ozone  protection — 

Essential  use  allowances;  allocation,  1462 

Laboratory  essential  uses;  de  minimis 
exemption,  14760 

Ozone-depleting  substances;  substitutes  list 
28379 

Significant  New  Alternatives  Policy  Program; 
collection,  13655 
Air  programs;  approval  and  promulgation;  State 

plans  for  designated  facilities  and  pollutants: 
New  York.  23851 
Rhode  Island.  21092 
South  Carolina.  22927 
West  Virginia.  28375 
Air  programs;  State  authority  delegations: 
Colorado.  13438.  17599 
Delaware.  30818 
New  Hampshire.  27032 
Oklahoma.  1584 
South  Carolina.  16606 
Tennessee.  12871 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 
Alaska.  28836.  33027 
Arizona,  730,  21675,  27871,  28666,  30815, 

33029 
California,  17078,  20084,  20086,  21875,  28056. 

28666.30815.31554.33177 
Colorado,  32556.  34114 
Connecticut  634,  16135 
DeUware,  9209,  27459,  32231 
Distiict  of  Columbia,  586,  9769,  23612 
Idaho,  18873,  19722 
lUinois.  9206.  21096,  32769,  339% 
Indiana.  29489.  29493,  31550 
Kentucky,  23615 
Louisiana,  29491 
Maine,  1871 
Maryland,  586.  1866,  9522,  9764,  9766,  9769, 

22924,  28054,  28058 
Massachusetts.  666.  14318 
Minnesota,  14087,  17466,  31545 
Missouri,  16137,  17811,  18198,  27028,  29705. 

33996 
Montana,  31548,  32545,  32760,  32767,  33740 
Nebraska,  201% 
Nevada,  1046 
New  Hampshire.  1868 
New  Jersey,  28063.  31544 
New  Yoric,  22922.  23849,  28059 
North  Carolina,  34117 
Ohio,  19721,  31552,  33475 
Pennsylvania,  17634,  19724,  19858,  22123, 
27875,  33645 

CFR  correction,  13854 
Rhode  Island.  9661,30811 
Tennessee,  22125 

Texas,  9203,  15195,  20746,  20927,  26914 
Utah,  14078,  32752,  34743 
Virginia,  8.  586.  9769,  29495 
Washington,  14492 
Air  quality  plaiming  purposes;  designation  of 

areas: 
Arizona.  29230 
Colorado.  32556 

CFR  correction,  19095 
niinois,  15578,  27036,  339% 
Minnesota,  14087,  17466 
Missouri,  15578,  27036,  339% 
Nebraska,  201% 
Nevada,  1268 
Tennessee,  22125 
Utah,  14078 

Washington,  9663.  14492 
Clean  Air  Act: 
State  and  Federal  operating  permits  programs — 

Compliance  certification  requirements; 
amendments.  12872 


Grants  and  other  Federal  assistance: 
State  and  local  assistance — 
Drinking  water  State  revolving  fiinds.  2823 
Indian  Tribes;  environmental  program  grants. 
3782.  9661 
State,  interstate,  and  local  government  agencies; 
environmental  program  grants,  1726 
Effective  date  delay,  9202 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  21877,  24272 
Mixture  and  derived-from  rules;  treatment 
storage,  or  disposal,  27266 
Load  disposal  restrictions — 
Dupont  Environment  Treatment  Chambers 
Works  Wastewater  Treatment  Plant 
Deepwater,  NJ;  wastewater  treatment 
sludge,  33887 
Mixed  waste;  storage,  treatment  transportation, 

and  disposal,  27218 
Project  XL  program;  site-specific  projects — 
Autohv  ASP  Inc.  facility,  Promotory,  UT. 

23617 
Georgia-Pacific  Corp.  Facility,  Big  Island, 

VA.  16400 
US  Filter  Recovery  Services  Facility. 

Roseville,  MN.  et  al.,  28066 
Weyerhaeuser  Co.  Flint  River  Operations, 
Oglethorpe,  GA,  34119 
State  underground  storage  tank  program 
approvals — 
North  Carolina,  32564,  32566 
Hazardous  waste  program  authorizations: 
Florida,  22,  33 

Georgia;  effective  date  delay,  8090 
Indiana,  733 
Louisiana.  23 
Maryland.  29712 
Oklahoma,  28 
Wisconsin,  28397 
Organization,  functions,  and  authority  delegations: 
Agency  headquarters;  change  of  official  mailing 
address;  technical  amendments  and 
corrections,  34374 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Regulatory  definition.  4550 
Effective  date  delay,  10367 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Aspergillus  flavus  (AF36),  28383 
Bacillus  thuringiensis  Cry  IF  protein,  etc.,  30321 
Bacillus  thuringiensis  Cry3Bbl  and  Cry2Ab2 

protein,  24061 
Bifenazate,  34561 
Butene,  homopolymer,  14326 
Carboxin,  9770 
Chlorothalonil,  14330 
Clethodim,  14829,  30073,  30325 
Clomazone,  101% 
Clopyralid,  2%,  2308 
Coniothyrium  minitans  strain  CON/M/9,  -08, 

16871 
Cyfluthrin.  27463 
Cyprodinil,  33478 
Dicloran;  CFR  correction,  30334 
Diflubenzuron;  technical  correction,  16143 
Dimethylpolysiloxane,  10826 
Diuron,  etc.,  28668 
Ethametsulfiiron  methyl,  18201 
Fenpyroximate,  18561 
Flumioxazin,  19870 
Flutolaml,  10817 
Forchlorfenuron,  22930 
Hexythiazox.  19879 
Imazethapyr.  14846 


Imidacloprid.  18554 

Isoxadifen-etyl,  33179 

L-glutamic  acid  and  gamma  aminobutyric  acid, 

33195 
Mesotrione.  33187 
Methyl  antivanilate.  30822 
Methyl  parathion^  1 242 
Metolachlor,  19860 
Myclobulanil.  298 
Pendimethalin.  I II 10 
Prohexadione  calcium,  29705 
Propiconazole,  19863 
Pryriproxyfen,  3(X)65 
Pymetrozine,  14837 
Pyridaben 

Correction,  33198 
Pyriproxyfcn,  14852 
Spinosad,  1592 
Sucroglycerides,  22128 
Tebufenozide,  1875,33486 
Thiamethoxam,  28386 
Zoxamide,  etc.,  18725 
Radiation  protection  programs: 
Yucca  Mountain,  NV;  public  health  and 
environmental  radiation  protection 
standards.  32074 
Reporting  and  recordkeeping  requirements,  6480, 

30806,  34546 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priontics  list  update.  10367,  28093, 
280%,  28099,  28102,  28106,  32235, 
33200 
Toxic  chemical  release  reporting;  community 
right-to-know — 
Chromite  ore  from  Transvaal  Region,  South 

Aftica,  24066 
Lead  and  lead  compounds,  lowering  of 
reporting  thresholds,  4500.  10585 
Toxic  substances: 

Lead-based  paint  activities — 
Residences  and  child-occupied  facilities;    ■ 
identification  of  dangerous  levels  of 
lead,  1206 
Polychlorinated  bif^nyls  (PCBs) — 
PCB  and  PCB -contaminated  electrical 

equipment  reclassification  requirements, 
17602 
PCP  waste  return  from  U.S.  territories  outside 
U.S.  Customs  Territory.  17468 
Significant  new  uses^ 
Tetrahydrohetero  polycycle,  etc.;  effective 
date  delay.  9211 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Oil  and  gas  extraction;  synthetic-based  and 
other  non-aqueous  drilling  fluids.  6850. 
30807 
Correction.  33134 
Water  programs: 
Oil  pollution  prevention  and  response;  non- 
transportation-related  facilities,  technical 
correction,  34559 
Pollutants  analysis  test  procedures;  guidelines — 
Mercury;  measurement  method,  technical 
correction,  32774 
Water  quality  standards — 
California;  priority  toxic  pollutants;  numeric 
criteria  establishment  correction.  9960 


FEDERAL  REGISTER  INDEX,  January-June  2001 


19 


EPA 

Water  supply: 
Natioaal  primary  drinking  water  regulations — 
Arsenic;  maximum  contaminant  level  goal, 

etc..  6976,  16134,28342 
Filter  Backwash  Recycling  Rule.  31086 
Interim  enhanced  suifKe  water  treatment 
rule.  Stage  1  disinfectants  and 
disinfection  byproducts  rule,  and  Stale 
primacy  requirements;  revisions; 
conection.  3770,  9903 
PoUutants  analysis;  test  procedures;  guidelines 
establishment,  3466,  26795 
National  secondary  drinking  water  regulations — 
Arsenic;  maximum  contaminant  level  goal, 

etc.,  28342 
Pollutants  analysis;  test  procedures;  guidelines 
establishment,  3466,  2679S 
Public  water  systems;  unregulated  contaminant 
monitoring  regulation;  clarifications  and 
List  2  contaminants  analytical  methods, 
2273 
Correction,  27215 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 
Ferroalloys  productioo;  ferromanganese  and 

silicomanganese,  16024 
General  provisions,  16318 
Polymers  and  resins — 
Compliance  dates  (Group  IV);  extension, 
11550 
Sterilization  facilities;  ethylene  oxide,  13464 
Washington;  perchloroethylene  dry  cleaning 
faciUties,  14352 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Electric  utility  and  industrial-commercial- 

institutional  steam  generating  units,  18579 
Small  municipal  waste  combustion  units 

constructed  on  or  before  August  30,  1999; 
Federal  plan  requirements,  32484 
Air  pollution  control: 
Add  rain  program — 

Permits  rule  revision;  industrial  utility-units 
exemption  removed,  1 2979 
State  operating  permits  programs — 
North  Carolina,  31575 
Tennessee,  15680,  24084 
Washington,  84 
Wyoming,  85 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Light-duty  vehicles  and  trucks  and  heavy-duty 
vehicles  and  engiiKs;  on-board  diagnostic 
systems  and  emission-related  repairs, 
30830 
Tier  2/ gasoline  sulfur  regulations.  19312 
Air  programs: 
Ambient  air  quality  standards,  national — 
Spokane,  WA;  nonattainment  area,  27055 
Weirton,  WV;  nonattainment  area,  27058 
Federal  Nitrogen  Oxides  Budget  Trading 

Program,  emissions  monitoring  provisions, 
permits  regulation  provisions,  and  appeal 
procedures;  revisions,  31978 
Fuels  and  fuel  additives — 
Colorado;  Federal  gasoline  Reid  Vapor 
Pressure  volatiUty  standard  for  2001; 
approval  of  petition  to  relax,  28813 
Outer  Continental  Shelf  regulations — 
Alaska;  consistency  update,  12986 
California;  consistency  update,  34394 
Stratospheric  ozone  protection — 
Laboratory  essential  uses  (2001  CY);  de 

minimis  exemption,  14771 
OzoDe-depleting  substances;  substitute  list, 
28408 


Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
New  York,  23874 
Rhode  Island.  21 110 
South  Carolina,  22970 
West  Virginia,  28408 
Air  programs;  State  authority  delegations: 
Delaware,  30830 
New  Hampshire.  27055 
Oklahoma.  1618 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  27047 
Alaska.  28872,  33036 
Arizona,  15212,  21727.  24074.  27920.  28685. 

30829.  32783,  34598 
California,  1927,  17131.  17379.  20121.  20122. 
21901.  27616.  28685,  30145,  30829. 
31575.  33930 
Colorado,  21721.  24075.  32594.  34139 
Connecticut.  16161 
Delaware.  9285.  27482,  32287 
District  of  Columbia.  23645 
Idaho,  18893.  19746 
niinois.  9264,  9535,  17641.  20122.  21111, 

34382 
Indiana,  27483.  29527.  29528,  30656.  31574. 

33505.  34391 
Kentucky.  23645.  27483,  33216.  33505 
Louisiana.  29528 

Maryland.  9781.  22970.  28137,  28138 
Michigan.  9264 
Minnesota.  14103,  31573 
Missouri.  16162.  17842.  18223.  20122 
Montana,  31573.  32594.  32782 
Nebraska.  20223 
New  Hampshire.  9278 
New  Jersey.  1796 
North  Carolina.  34139 
Ohio.  19746.  31574.  33504.  34596 
Pennsylvania.  1925.  17647.  19747.  19910. 

22140.  27051.  27921.  29064.  29270,  33655 
Rhode  Island.  30829 
Tennessee.  22141 
Texas,  4756,  6521,  9263.  16432,  20415,  20778. 

31197,31199 
Utah,  14103 
Virginia.  29529 
Washington.  14512 
Wisconsin,  33495 
Air  quality  planning  purposes;  designation  of 
areas: 
Alaska.  28872 
California,  27616.  31873 
Colorado.  24075.  32594 
Illinois.  15591,  17641,  17647 
Indiana,  33505 
Kentucky,  33505 
Louisiana,  23646 
Minnesota.  14103 
Missouri,  15591.  17647 
Nebraska.  20223  '       -' 

Pennsylvania.  29270 
Tennessee.  22141 
Utah,  14103 

Washington.  145IZ  32595 
Antarctica;  nongovernmental  activities; 

environmental  impact  assessment;  assessment 
and  coordmation  requirements,  34746 
Clean  Air  Act 
State  and  Federal  operating  permits  programs — 
Compliance  certification  requirements; 
amendments,  12916 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  9781,24085 
Paint  production  waste,  10060 


Project  XL  program;  site-specific  projects — 
AutoUv  ASP  Inc.  facility.  Promontory,  UT. 

9992 
Bnaooabc  County  Landfill,  Alexander.  NC. 

Georgia-Pacific  Corp.  Facility.  Big  Island, 

VA.  16434 
IBM  semiconductor  manufacturing  facility. 

HopeweU  Junction.  NY,  30349 
Weyerhaeuser  Co.  Rint  River  Operations, 

Oglethorpe,  GA.  16637 
Yolo  County  LandfiU,  Davis.  CA.  23652 
Hazardous  waste  management  system: 
Hazardous  waste  manifest  system  modification, 
28240 
Hazardous  waste  program  authorizations: 
California,  33037 
Louisiana,  85 
Maryland,  29746 
Oklahoma.  86 
PubUc  information: 

Electronic  reporting  aitd  recordkeeping.  1 2746 
Public  information  and  confidential  business 

information,  2869,  24315 
Radiation  protection  programs: 
Rocky  Flats  Environmental  Technology  Site — 
Transuranic  radioactive  waste  for  disposal  at 
Waste  Isolation  Pilot  Plant;  waste 
characterization  program  documents 
availability,  18058 
Semi-aimual  ageixla,  26120 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  2380,  10411, 
10412,  28138,  28139,  28140,  28141, 
31580.  31582.  32287.  33224 
Toxic  substances: 
Lead— 
Lead-based  paint  abatement  activities  and 
training;  notification  requirements.  7208 
Significant  new  uses — 
Perfluorooctyl  sulfonates;  meeting.  11243 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Iron  and  steel  manufacturing  facilities.  17842 

Correction.  10253 
Metal  products  and  machinery  facilities.  424. 
21111 
Meeting.  9058 
Water  pollution  control: 
National  Pollutant  Discharge  Elimination 
System — 
Concentrated  animal  feeding  operations; 
guidelines  and  standards.  2960,  5524. 
8186,  19747 
Cooling  water  intake  structures  for  new 

facilities,  28853 
South  Dakota;  sludge  management  (biosolids) 
program  modification  application,  4768 
Water  programs: 

Water  quality  standards — 
Human  health  and  aquatic  life  water  quality 
criteria  apphcable  to  Vermont,  District 
of  Columbia.  Kansas,  and  New  Jersey; 
withdrawn.  16435 
Water  supply: 
National  primary  drinking  water  regulations — 
Arsenic;  maximum  containment  level  goal,  . 

etc.,  20580 
PoUuUmts  analysis;  test  procedures;  guidelines 
establishment,  3526 
National  secondary  drinking  water  regulations — 
PoUuUmts  analysis;  test  procedures;  guidelines 
establishment,  3526 
Underground  injection  control  program — 
Class  V  weUs,  22971 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  105, 
1975.  5512.  8219.  8397,  8588,  8960,  9079, 
9574.  9842.  10019.  11020,  13724,  14136, 
15420,  1542i  15423,  15424,  15427, 
16223,  16671,  1667^  16910,  17699, 
17701.  17702.  17704,  18239,  18241, 
18927,  19768.  20654.  20986,  20987, 
21 136,  21924,  21925,  21926,  22225, 
23254,  23921,  28461,  28462,  29125, 
29793,  31913,  33679,  33680.  33681,  34181 
Reporting  and  recordkeeping  requirements, 

9844.  10683.  10885.  18629 
Submission  for  OMB  review;  comment  request, 
m,  1124.  8593.  9845.  12775.  12776. 
12777.  12778.  13724.  14138.  14139. 
14140.  18242.  20656.  21135.  21927. 
21928.  22548.  22549.  24370,  27645, 
27646,  28463.  29796,  29797.  29944. 
30901,30902,31913,31914 
Air  pollutants;  hazardous;  national  emission 
standards: 
Clean  Air  Act- 
Source  category  list  and  stimdards  schedule; 
revisions,  8220 
Air  poUutants,  hazardous;  national  emission 
standards: 
ApplicabiUty  determinations,  alternative 
monitoring  decisions,  and  regulatory 
interpretations,  30905 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Applicability  determinations,  altenutive 
monitoring  decisions,  and  regulatory 
interpretations,  3090S 
Air  pollution  control: 
Acid  rain  program — 
Nitrogen  oxides;  alternative  emission 

limitation;  permit  modification,  1 1 24 
Citizens  suits;  proposed  setdements — 
American  Coke  and  Coal  Chemicals  Institute, 

34631 
Arizona  Mining  Association,  33682 
Bayview  Hunters  Point  Community 

Advocates  et  al.,  21754 
Idaho  Clean  Air  Force  et  al.,  8229 
Our  Children's  Earth  Foundation,  26854 
Sierra  Qub  v.  Browner,  8229 
Hazatxkms  air  pollutants  list — 

Methanol;  delisting  petition  denied,  21929 
Particulate  matter,  air  quality  criteria  (external 

review  draft),  1 8929 
State  operating  permits  programs — 
Louisiana.  14580 
New  Yoric,  30904 
Various  States,  20988 
Washington,  13529 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
CaUfornia  pollution  control  stimdards;  Federal 
preemption  waiver,  within-scope 
determination,  7751 
International  Center  for  Technology 

Assessment;  emissions  control  petition, 
7486 
Low  sulfur  gasoline  reflnery  hardship 
applications.  12279 
Air  programs: 

Ambient  air  quality  standards,  national — 
Nitrogen  dioxide,  sulfiir  dioxide,  and  fme 
particulate  matter,  secondary  standards; 
rulemaking  petitions.  107 
Sulfur  oxides  (sulfur  dioxide);  information 
availability.  1665 
Gasoline  fiiel  additive  emissions  test  program — 
Infineum  Corp.  (VEKTRON  6913).  15236 


Suite  implemenuition  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Alabama,  30737 
Delaware.  19769 
Georgia,  7904 
lUinois.  23922.  32614 
Indiana.  22550.29126 
KenhKky,  22550 
Maryland.  18928 
New  Jersey,  29797 
Air  quality;  prevention  of  significant  deterioration 
(PSD): 
Pemut  determinations,  etc. — 
Elk  HiUs  Povwr,  LLC,  et  al.,  CA,  19480 
Midway  Sunset  Cogeneration  Co.,  271 16 
Steel  Dynamics,  Inc..  IN,  34182 
State  commitments  and  potential  violations — 
North  Dakota,  29127 
Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Opacity  of  emissions  from  stationary  sources 
by  continuous  opacity  monitoring 
systems;  measurement  method,  1 2780 
Committees;  establishment,  renewal,  termination, 
ete.: 
Enviroimiental  Laboratory  Advisory  Board; 

meeting,  16912 
Environmental  Policy  and  Technology  National 

Advisory  Council,  6606,  23022 
Good  Neighbor  Enviroimiental  Board,  30455 
National  Drinking  Water  Advisory  Council, 

22551 
National  Environmental  Education  and  Training 
Foundation,  Inc.  Board  of  Trustees,  34444 
Science  Advisory  Board,  30912 
Confidential  business  information  and  data 
tiansfer,  362.  7642,  9700,  10285,  11164, 
13725,  13726,  13727,  15427,  16224,  21964, 
28468,  29128,  32615,  34182 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availabUity,  1 125,  2902,  5513, 
8789,  9700,  10685,  11288,  13070, 
14142,  15242,  16225,  17422,  18243. 
19164.  20293.  21138.  24136,  27647, 
28903,  29798,  30915,  32616,  33538, 
34632 
Weekly  receipts,  1125,  2903,  5514,  8788, 
9701,  10684,  11288,  13070,  14141, 
15241,  16226,  17422,  18243,  19163, 
2029Z  21 137,  22551,  24135,  27646, 
28903,  29799,  30916.  32616,  33537, 
34632 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Peimsylvania,  11164 
Virgiiua.  11164 
Ocean-dredged  material  disposal  sites — 

Rhode  Island  Sound  et  al.,  Rl  and  MA,  18244 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grants  and  cooperative  agreements;  availability, 
ete.: 
Chesapeake  Bay  Program — 
Modeling,  GIS,  data  analysis,  and  information 
management  support;  qualifications 
statement  request,  7488 
Proposal  request,  29308,  33683 
Clean  air  transportation  communities;  iimovative 
projects  to  improve  air  quality  and  reduce 
greenhouse  gases,  1 1021 
Coastal  recreation  waters  adjacent  to  beaches; 
microbiological  testing  and  monitoring, 
29308 


Drinking  Water  State  Revolving  Fund  Program, 

27648 
Enviroomenul  Justice  Through  Pollution 

Prevention  Program,  1 1 289 
Environmental  Professional  Intern  Program. 

1338 
Great  Lakes  National  Program  Office  (2001- 

2002  FY)  preproposals  requests.  108 
Greenhouse  gas  emissions.  Suite  activities  to 

quantify  and  reduce,  18245 
National  Environmental  Achievement  Track 

Program.  10285 
Pollution  Prevention  Incentives  for  Stales 

Program,  8230 
Regional  Environmental  Stewardship  Program, 

18929 
Region  III  strategic  agricultural  initiative  grants, 

10686 
Region  III  urban  initiative  grants,  10687 
Source  water  protection,  29129 
Tribal  pesticide  special  projects,  15428 
Tribal  pesticide  water  quality  projects,  15430 
Water  quality;  iimovative  projects/ 

demonstrations/studies  relating  to 

prevention,  reduction,  and  elimination  of 

water  pollution.  13728,  16913 
Grants,  State  and  local  assisumce: 
Grantee  performance  evaluation  reports — 
Various  States,  1 1 26 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
Astaris  Idaho  LLC,  15243 
E.I.  du  Pont  de  Nemours  &.  Co.,  Inc.,  7489, 

16238 
FMO Astaris  LLC,  20656,  27961 
Merisol  USA  LLC,  1668 
Vickery  Environmental,  Inc.,  28464 
Integrated  risk  information  system: 
Health  effects  of  chronic  exposure  to  chemical 

substances;  information  request,  1 1 165 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 

Substances  National  Advisory  Committee, 

20802 
Analysis  of  Pollutants  in  Environment  Aimual 

Conference,  10886 
Bt  com  insect  resistance  management 

framework  development;  workshop  series, 

27116 
Centralized  waste  treatment  industry;  effluent 

limitations  guidelines,  pretreatment 

standards,  and  new  source  performance 

standards,  15117 
Children's  Health  Protection  Advisory 

Committee,  9575,  29131 
Chromated  copper  arsenicals-tieated  wood; 

consumer  awareness  program.  29799 
Clean  Air  Act  Advisory  Committee,  362, 

13729,  18631,  33683 
Community  Right-To-Know  toxic  chemical 

release  reporting:  sukeholders,  362 
Cooling  water  inuike  structures  at  existing 

faciUties;  technical  experts,  20658 
Drinking  water  assessment  methodology;  public 

workshop,  11587 
Ecological  ri^  management;  public  values  and 

attitudes;  workshop,  21 140 
Effluent  guidelines  plan;  stakeholders,  15866 
Environmental  Financial  Advisory  Board,  9080 
Environmental  Policy  and  Technology  National 

Advisory  Council,  13729,  15433,  16466. 

18631,  30455 
EPA-USDA  Committee  to  Advise  on 

Reassessment  and  Transition,  341 83 
FTFRA  Scientific  Advisory  Panel,  10286, 

13315,  22552,  31915 
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Global  Change  Research  Program;  Research 

Strategy,  peer  review  workshop,  7643 
Global  Technical  Regulations  Agreement 

(1998);  agency  and  puMic  participation  in 

activities;  workshop,  13730,  14143 
Good  Neighbor  Environmental  Board,  13732, 

30456 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee,  14143.  28466 
Gulf  of  Mexico  Program  Focus  Teams.  21 139 
Gulf  of  Mexico  Program  Management 

Committee,  6606 
Gulf  of  Mexico  Program  Policy  Review  Board, 

17706.  18931 
Local  Government  Advisory  Committee,  7487, 

23923 
Micro-  and  macro-activity  data  gathering  and 

usage;  research  issues;  technical  workshop. 

19481 
National  Drinking  Water  Advisory  Council. 

20455,  28161.  29945.  32617 
National  drinking  water  and  source  water 

information  systems,  etc.;  stakeholders, 

10498 
National  Environmental  Education  Advisory 

Council,  31917 
National  Strategy  to  Develop  Regional  Nutrient 

Criteria;  stiicholders,  33683 
New  Source  Review  Program;  new  utility  and 

refinery  generation  capacity,  energy 

efficiency,  and  environmental  protection; 

review  and  report  to  President,  34183 
Ozone  Transport  Commission.  1 1 167 
Pesticide  Program  Dialogue  Committee,  13733, 

15254.  28162 
RACT/BACT/LAER  Clearinghouse,  24371 
Science  Advisory  Board.  1342.  1343.  4824, 

9846,  10496,  11028,  14382,  15433,  19481, 

19770,  19933.  20802.  21138,  22553, 

24137,28904,30188.30917 
Scientific  Counselors  Board  Executive 

Committee.  18931 
Small  Community  Advisory  Subcommittee, 

10498 
Suie  and  Tribal  Toxics  Action  Forum,  23924, 

30456,  32617 
Stale  FIFRA  Issues  Research  and  Evaluation 

Group,  15118.  19933.30457 
Tribal  Pesticide  Program  Council.  12507 
VS.  Government  Representative  to  Commissioa 

for  Environmental  Cooperation — 
Governmental  Advisory  Committee.  18248 
National  Advisory  Committee,  18248 
Memorandimis  of  agreement: 
Fish  and  Wildlife  Service  and  National  Oceanic 

and  Atmospheric  Administration;  Clean 

Water  and  Endangered  Species  Acts; 

enhanced  coordination,  1 1 202 
Pesticide,  food,  and  feed  additive  petitions: 
AgraQuest,  Inc..  22225 
Aventis  CropScience,  7644,  9319.  19773, 

29313,  33078 
BASF  Corp.,  28470 
Dow  AgroScieDces.  20808,  32618 
EI.  du  Pont  de  Nemours  &  Co.,  1981 
Eif  Atocbem  North  America,  9323 
PMC  Corp.,  10289,  16917.  18931.  20811 
Gowan  Co..  4014 
Gustafson  LLC,  1126 
Interregional  Research/Bayer  Corp.,  15437 
Interregional  Research  Project  (No.  4),  17883, 

17887,  17892.  21971,  28479,  29317.  30463 
K-I  Chemical  V.SJl.  Inc.,  16921 
McLaughlin  Gonnley  King  Co.,  16926 
Morfkxlnc,  1129 
Nutra-Park  Inc.,  21973 
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Platte  Chemical  Co..  4017 
Rohm  &  Haas  Co.,  1 5443,  16226,  28482 
Stockhausen,  Inc.,  23695 
Uniqema,  33081 
Uniroyal  Chemical  Co.,  19935 
Valent  BioSciences  Corp.,  16931 
Valent  U.S.A.  Corp.,  10292,  16934 
Valent  U.S.A.  Corp.  et  al.,  15459 
Pesticide  programs: 
Federal  Insecticide,  Fungicide,  and  Rodenticide 
Act- 
University  of  California  Entomology 
Department;  genetically  engineered 
microbial  pesticide;  small-scale  field 
testing,  30458 
Organophosphates;  risk  assessments  and  public 
participation  in  risk  management — 
Diazinon.  8400 
Organophosphates  and  non-organophosphatcs; 
risk  assessments  and  public  participation  in 
risk  management- 
Atiazine,  10287 
Restricted  use  pesticides;  applicators 
certification;  State  plans — 
Delaware.  5514 
Pesticide  registration,  cancellation,  etc.: 
1 ,4-Bis(bromoacetoxy)-2-butcne,  30460 
Aluminum  and  magnesium  phosphide,  8790 
Aventis  CropScience  USA  LP,  4825 
Aventis  CropScience  USA  LP  et  al.,  1668, 

16914 
BASF  Corp.,  15436 
Bayer  Corp.,  1 1029 
BayerCorp.  etal.,  9317 
Cheminova.  Inc.,  et  al^  21964 
Chlorpyrifos,  7753,  34184 
Decco,  Cetexagri.  Inc.,  et  al.,  20804 
Diazinon,  1977.  29310 
E.I.  du  Pont  de  Nemours  &  Co..  28466 
E.I.  du  Pont  de  Nemours  &  Co.  et  al.,  17881 
Makhteshim  Agan  of  North  America  Inc.  et  al., 

17882 
Makhteshim  Chemical  Works,  Ltd.,  et  al., 

21967 
Monsanto  Co.,  15435,  15867.  20989 
Platte  Chemical  Co.,  9318 
PROPHYTA  Biologischer  Pflanzenschutz 

GmbH.  34189 
Riverdale  Chemical  Co.  et  al.,  30461 
Syngenta  Crop  Protection.  Inc..  et  al.,  20806, 

34633 
Triallate,  28469,  33684 
Warwick  International,  Ltd.,  et  al.,  31917 
Pesticides;  emergency  exemptions,  etc.: 
Acetamiprid,  14383 
Bifenazate,  15468 
Pesticides;  experimental  use  permits,  etc.: 
AgraQuest,  Inc.,  22228 
Aventis  CropScience  USA  LP  et  al.,  33084 
Greenville  Farms,  28487 
KIM-Cl,  LLC,  29321 
Monsanto  Co.,  8594,  10301,  13734.  18249. 

30466 
Monsanto  Co.  et  al.,  4020 
Mycogen  Seeds,  13735,  13736.  16674 
Pacific  Island  Ecosystems  Research  Onter  et 
al.,  14385 
Project  XL  (excellence  and  leadership)  iimovative 
technologies  projects: 
Columbus,  OH;  Lead  Safe  Columbus  Program, 
21140 
Reports  and  guidance  documents;  availability,  etc.: 
Accidental  release  prevention  requirements — 
Risk  management  programs  under  Clean  Air 
Act;  off-site  consequence  analysis 
information  distribution;  etc.,  4021, 
15254 


Acute  exposure  guideline  levels;  values,  21940 
Agency  public  involvement  policy;  review; 

comment  request,  21755 
Annual  Compliance  Assistance  Activity  Plan 

Inventory;  comment  request.  34190 
Antimicrobial  disinfectant  and  sanitizer 

pesticides;  phenol  resistance  testing 

eUminatioD,  34636 
Approach  for  developing  web  accessible  catalog 

of  dose  and  risk  models  and  their 

capabilities,  11010 
Appropriations  Acts  (2000  and  2001  FYs) 

fimding  recipients;  litigation  and  lobbying 

certification  requirements,  30917 
Combined  Sewer  Overflow  Contiol  Policy; 

Water-Quality  Based  Provisions,  364 
Community  and  nontiansient  noncommunity 

public  water  systems  operators; 

certification  and  recertification  guidelines — 
Operator  Certification  Expense 

Reimbursement  Grants  Program;  State 
allocation  methodology,  19939 
Ecoregional  nutrient  criteria  documents,  1671 
Estuarine  and  Coastal  Marine  Waters: 

Bioassessment  and  Biocriteria  Technical 

Guidance,  1674 
Ferric  ferrocyanide;  preliminary  administrative 

determination  document  on  whether  it  is 

cyanide  within  meaning  of  toxic  pollutants 

list,  7759.  14581.  29800 
Granular  pesticide  products;  acute  toxicity  data 

requirements,  9328 
Great  Lakes  Water  QuaUty  Agreement;  Great 

Lakes  Strategy;  meetings  and  comment 

request.  30187,  32808 
National  Coastal  Condition  Report;  comment 

request,  7760 
National  Hazardous  Waste  Ombudsman  and 

Regional  Superfund  Ombudsman  Program, 

365 
National  management  measures  to  control 

nonpoint  source  pollution  from  forestry; 

technical  guidance;  comment  request, 

34190 
National  Organic  Program;  pesticide  products 

meeting  requirements;  pesticide  label 

identification,  21141 
New  Source  Review  Program;  new  utility  and 

refinery  generation  capacity,  energy 

efficiency,  and  environmental  protection; 

review  and  report  to  President,  34191 
Operator  training  grants;  2001  FY  allocations, 

14142 
Organophosphate  pesticides;  worker  risk 

mitigation;  pesticide  registration  notice, 

4024 
Parametric  probability  distributions  for  exposure 

factors;  development  options,  8^1 
Particulate  matter,  air  quality  criteria;  staff 

paper,  32621 
Pesticide  guidelines;  plant  commodity  table; 

update,  7648 
Pesticide  product  labels;  first  aid  statements; 

format  and  content,  4025 
Pesticide  registrants — 
Insect  repellents;  labeling  restrictions  for  use 
on  infants  and  children  and  food 
fragrance  and  color  restrictions,  15868 
Radionuclides;  implementation  guidance,  4826 
Special  projects  and  programs;  grant  and 

cooperative  agreement  awards;  2001  FY 

appropriations,  14143 
State,  local,  and  Tribal  technical  assistance  for 

implementing  revised  40  part  63,  subpart 

E  provisions,  29131 
U.S.  Climate  Action  Report  15470 
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U.S.  Greenhouse  Gas  Emissions  and  Sinks, 
Inventory:  1990-1999;  comment  request, 
1674 
Waste  transfer  stations;  decision  making 

manual;  voluntary  guide,  29132 
Water  quality;  Stiessor  Identification  Guidance 

Document,  13738 
Wet  milling;  impact  on  Cry9C  protein  content 
in  food;  agency  analysis,  17706 
Senior  Executive  Service; 

Performance  Review  Board;  membership.  29133 
Superfiind;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
ABC  One  Hour  Dry  Cleaners  Site,  NC,  12780 
Boro  Wood  Products  Site,  SC,  21976 
BPS  Inc.  Site.  TX,  12781 
Copper  Basin  Mining  District  Site,  TN  and  GA, 

12781 
Divex  Site,  SC,  33684 
Economy  Plating  Co.,  Inc.  Site,  OH,  32809 
Eramet  Marietta.  Inc..  16939 
Frost  Manufacturing  Co.  Site,  WI.  28906 
Hooper  Sands  Site.  ME.  16939 
Irvington  Tire  Fiie  Site.  AL,  12781 
Lehigh  Portland  Cement  Co.  Site,  lA,  16232 
Lenz  Oil  Services,  Inc.,  Site,  IL.  17709 
Marina  Chffs/Northwestem  Barrel  Site,  WI 

23924 
Metalex  Site.  SC.  13738 
Meox)-PIating  Site,  Ml,  15472 
Motorola  52nd  Stieet  Site,  AZ,  34192 
Onondaga  National  Drum  Site,  NY,  9847 
Petroleum  Products  Site,  GA,  23925 
Prewitt  Abandoned  Refinery  Site,  NM,  18631 
Reeves  Southeastern  Site,  FL,  1 3739 
Rocky  Rats  Industrial  Park  Site,  CO,  7760, 

29945,  33684 
San  Fernando  Valley  Crystal  Springs  (Area  2) 
Site-Glendale  Operable  Units,  CA,  29133 
Service  Fu^t  Barrel  and  Drum  Site,  UT,  29322 
Shore  Refinery  Site,  TX,  34193 
South  Bay  Asbestos  Site,  CA,  16675 
Southern  Asbestos  Site,  SC,  11030 
Southern  Cross  Site.  MO,  18250 
Standard  Auto  Bumper  Site.  FL,  29801 
Village  Custom  Radiator  Site,  FL,  17894 
Whalehead  Beach  Site,  GA,  29948 
Woody  Wilson  Battery  Site.  NC.  1986 
Superfund  program: 

Emergency  Planning  and  Community  Right-To- 
Know  Act — 
Report  preparations;  training  courses,  12782 
Prospective  purchaser  agreements — 
Center  Star  Manufacturing  Site.  AL.  19482 
Doc's  Auto  Salvage  Site,  MN,  15471 
Exeter  Site,  VA,  15471 
Master  Metals,  Inc.,  Site,  OH,  13925 
Metcoa  Radiation  Site,  PA,  8234,  17708 
Ward  Transformer  Site,  NC,  4026 
Toxic  and  hazardous  substances  control: 
Chemical  substances  and  mixtures;  sunset  date/ 

status  table,  32809 
Interagency  Testing  Committee  report — 
Receipt  and  comment  request,  17768 
Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  and  Indian 
Tribe  authorization  applications — 
Indiana.  16232 
Michigan,  1986 
Nebraska,  33685 
Monomer  acid  and  derivatives;  chemical     "■ 
nomenclature  correction  for  inventory 
purpose,  34193 
New  chemicals — 
Receipt  and  sUtiis  information.  9329,  9702, 
10499,  12786,  17008.  17011.  19836, 
19838,27651,27656,33687,33690 
Test  marketing  exemption  approvals,  30920. 
30922 


Premanufacture  notices  review,  7488 
Test  marketing  exemption  approvals,  1 8250, 
18251 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Gulf  of  Mexico  OCS  operations — 
Eastern  portion;  oil  and  gas  extraction 

category;  general  permit,  14988,  18253 
Western  portion;  oil  and  gas  extraction 
category;  general  permit.  29948 
State  programs — 

Maine,  12791 
Texas — 
Oil  and  gas  extraction;  coastal  subcategory 
discharges;  general  permit,  6607 
Water  pollution  control: 
Clean  Water  Act — 
Cadmium;  aquatic  life  criteria  document, 

18935 
Class  II  administrative  penalty  assessments, 

12790,  18252,  30923 
Stale  Revolving  Fund  Program;  labor 
standard  provisions;  setUement 
agreement,  7761 
Marine  discharges  of  vessel  sewage,  prohibition 
petitions,  etc. — 
New  Yoric,  20989 
Marine  sanitation  device  standard;  petitions — 

Massachusetts,  28487 
Missouri — 
Continuing  planning  process;  availability, 
28488 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Region  VIII;  facilities/operations  that 

generate,  treat,  and/or  dispose  of  sewage 
sludge  by  land  application,  landfill,  and 
surface  disposal;  general  permit,  793 
Storm  water  multi-sector  general  permit  for 
industrial  activities,  1675,  16233,  19483 
Total  maximum  daily  loads — 
Mennentau  and  Vermilion/Teche  river  basins, 
LA;  determinations  that  TMDLs  are  not 
needed,  368,  15472,  18087,  28488, 
28490 
Water  programs: 
State  and  Tribal  water  quality  standards;  list 
of  approvals;  Internet  repository.  29951 
Water  quality  criteria: 
Ambient  water  quality  criteria — 
Human  health  protection;  methylmercury, 
1344 
Water  supply: 
Public  water  supply  supervision  program — 
Alabama,  3580,  19952 
Delaware,  370 
North  Carolina,  12795 
South  Carolina,  20990 
Various  States,  21143 
Virginia,  1 1 35 
Underground  injection  control  program — 
Wyoming;  substantial  modification  to  State 
program.  8234 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

PROPOSED  RULES 

Semi-aimua]  agenda.  26284 

NOTICES 

Senior  Executive  Service: 

PCrfonnance  Review  Board;  membership,  2904 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality 
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Export 

See  Management  and  Budget  Office 

See  National  Drug  ConDx>l  Policy  Office 

See  National  Education  Goals  Panel 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  Stales 

See  White  House  Office 

Export  Administration  Bureau 
RULES 

Export  administration  regulations: 
Entity  Ust;  revisions  and  additions — 

China.  Russia,  and  Israel.  24264 
License  Exception  CTP  revisions;  high 
performance  computers,  U.S.  export 
controls;  January  10,  2001  Presidential 
Announcement  implementation,  5443 
Correction.  6465 
Nuclear  Suppliers  Group;  Brazil,  Latvia,  and 

Ukraine  additions,  etc..  1 840 1 
Yugoslavia;  foreign  policy  export  controls. 
12845 
Export  licensing: 
Commerce  Control  List — 
Wassenaar  Arrangement  List  of  Dual-Use 
Items,  implementation;  microprocessors, 
graphic  accelerators,  and  external 
interconnects;  revisions,  18402 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1947. 
1948.  15074.  15217.  15218,  22517,  22518 
Export  privileges,  actions  affecting: 
Cheng.  George  K..  18898 
Diago.  Michel  V.,  4796 
Fajardo,  Miguel  Angel,  30162 
Hashemi,  Mahmood  Reza,  16034 
Optical  Associates,  Inc..  16442 
Rcfmery  Industries.  Inc.,  16035 
Reyes,  Randy,  6578 
Rigolli,  Peter.  6579 
Tal  Industries.  Inc.,  28419 
Thane-Coat,  Inc.,  et  al,  17147 
Imports: 
Iron  ore  and  s«mi-finished  steel;  national 
security  investigation;  hearings,  9067, 
19917,  32315 
Meetings: 
Information  Systems  Technical  Advisory 

Committee.  7462,  17683.  34613 
Materials  Processing  Equipment  Technical 

Advisory  Committee,  1 3878.  27492 
Materials  Technical  Advisory  Committee, 

11252,29079 
President's  Export  Council,  778.  18596 
Regulations  and  Procedures  Technical  Advisory 

Committee.  10875.  29079 
Sensors  and  Instrumentation  Technical  Advisory  ■ 

Committee.  8194.  20423 
Transportation  and  Related  Equipment 
Technical  Advisory  Committee.  7462. 
20423 
National  Defense  Stockpile: 
Proposed  disposal  of  excess  commodities; 

market  impact,  16036 
Sales  of  palladium;  market  impact,  comment 
request,  10875 
Applications,  hearings,  determinations,  etc.: 
Ames,  Maria  Del  Rosario  Cases,  10666 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  21976 
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Export 

Submission  for  OMB  review;  comment  request, 
1 1 168.  34637,  34660 
Meetings: 
Advisoiy  Committee,  13739,  29801 
Sub-Saharan  Africa  Advisoiy  Committee,  18089 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 
Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Disclosure  to  shareholders — 

Aimual  reporting  requirements,  14299,  21064 
Eligibility  and  scope  of  financing  for  farm- 
related  service  businesses  and  non-farm 
rural  homeowners,  28641 
Federal  Agricultural  Mortgage  Corporation; 
risk-based  capital  requirements,  19048 
Effective  date,  28361 
Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  funding  operations — 
Stock  issuances,  16841,  26785 
Organization — 
Stock  issuances,  16841,  26785 

PROPOSED  RULES 

Farm  credit  system: 
Disclosure  to  shareholders — 

National  charters;  requirements,  10639,  15814 
General  provisions — 

Natiofial  charters;  requirements,  10639,  15814 
Organization — 
National  charters;  requirements,  10639,  1 58 14 
Semi-aimual  agenda,  26472 

NOTICES 

Meetings;  Sunshine  Act.  1988,  7906,  10887, 
13316,  18632,  23926,  27968.  33085 

Farm  Service  Agency 

RULES 

Program  regulations: 
Farm  Service  Agency  guaranteed  loans;  loan 
limitations  and  cash  flow  requirements, 
7565 
Loans  to  Indian  Tribes  and  tribal  corporations, 
1563 
Effective  date  delay,  8886 
Low-documentation  direct  operating  loan  (Lo- 

Doc)  regulations;  implementation,  1570 
Water  and  Waste  Disposal  Programs  Guaranteed 
Loans,  23135 
Special  programs: 

Dairy  Indemnity  Payment  Program.  2800 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2874. 
18894,  23662.  29282 
Meetings: 
Begiiming  Fanners  and  Randiers  Advisory 

Committee.  30403 
interim  National  Drought  Council.  3537,  29762 
National  Drought  Council,  15827 
President's  Commission  on  Improving 

Economic  Opportimity  in  Communities 
Dependent  on  Tobacco  Production  While 
Protecting  Public  Health.  9064,  13873, 
20421 
United  States  Warehouse  Act  impiementation. 
3537 
Reports  and  guidance  dociunents;  availability,  etc.: 
President's  Commission  on  Improving 

Economic  Opportimity  in  Communities 
Dependent  on  Tobacco  Production  While 
Proteaing  Public  Health — 
Report  publication  and  public  briefings, 
21117 


Federal  Accounting  Standards 
Advisory  Board 

NOTICES 

Hearings,  17174 
Meetings,  9332 

Reports  and  guidance  docimients;  availability,  etc.: 
Obligations  and  net  cost  of  operations; 

reconciliation  requirements  change,  20659 
Reporting  corrections  of  errors  and  changes  in 

accounting  principles,  24138 
Statements  of  standards  issuances,  16940 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 
Conmiuter  operator  requirements;  technical 

amendment,  21065 
Emergency  exits;  technical  amendment.  20739 
Emergency  medical  equipment;  automated 
external  defibrillators  on  aircraft; 
requirements,  19028 
Correction,  28036,  31146 
FUght  crewmember  flight  time  limitations  and 
rest  requirements;  enforcement  policy, 
27548 
Correction,  28369,  29888 
Flight  data  recorder  requirements;  exemptions 

and  exceptions,  30310 
Service  difficulty  reports;  effective  date  delay, 
21626 
Aircraft  products  and  parts;  certification 
procedures: 
Changed  products;  type  certification  procedures; 
comment  disposition,  29416 
Airmen  certification: 
Advanced  Qualification  Program;  coirection, 
31145 
Airspace: 
Special  use  airspace;  prohibited  area  established 
over  Crawford.  TX,  residence  of  President 
of  United  States,  16391 
Air  traffic  operating  and  flight  rules,  etc.: 
Emergency  locator  transmitters;  correction, 

16316 
Grand  Canyon  National  Park,  AZ;  special  flight 
rules  in  viciiuty — 
Special  flight  rules  area  and  flight  fiee  zones; 
modification  of  dimensions,  1002,  16582 
Parachute  operations,  23543 
Airworthiness  directives: 
Aerospatiale,  19381,  20904 
Aerostar  Aircraft  Corp.,  20902 
Agusta  S.pA.,  10185 

Airbus,  1031,  3861,  4649,  4656,  4658,  10570, 
10957,  16111,  17490,  17495,  18045, 
20379,  20907,  20912,  21074,  21859. 
22432.  22908.  23838,  31 143,  34088. 
34100,  34530 
Air  Tractor,  Inc..  27014.  29900 
American  Champicti  Aircraft  Coq>..  9635. 

30307 
BAe  Systems  (Operations)  Ltd..  267 
BeU.  8759,  9031,  9908,  10355,  10361,  13635, 

15623,  19850.  22913.  33019,  34104,  34108 
BMW  Rolls-Royce  GmbH,  3448,  14826 
Boeing,  6449,  7568.  7576.  8077.  8085,  10359, 
10571,  10951,  13227,  13229,  13424, 
15326,  16116,  17487,  17492,  18523. 
20194.  20380.  2C383.  20387.  20733. 
21069.  21071.  21077.  21851.  21855, 
22910,  23538.  23836.  28648.  31124, 
31129.  31131.  31135.  31141.  31527. 
31836,  32530,  32531,  33016.  33170. 
33459.  34091.  34094.  34098.  34526 
McDonnell  Douglas.  31121 


Bombardier.  6454,  8081,  10187,  10960.  11  IDS. 

12724.  16114,  17506,  20377,  27591, 

30305.  32895.  33168 
Britax  Sell  GmbH  &  Co..  29467 
British  Aerospace.  263.  264.  3859.  4645.  4647, 

10953,  10955,  10962 
Cessna.  9027.  16846.  17345.  18521.  21278 
CFM  International.  S.A..  8165.  12726.  23541, 

29689 
Construcciones  Aeronauticas,  S.A.  (CASA), 

7575.  22915,  32729,  33014 
Dassaulu  4651,  32896,  34085 
DG  Flugzeugbau  GmbH,  14304,  18047 
Domier.  5,  265,  10963.  20737.  21276.  31835. 

34090 
Dowty  Aerospace  Propellers.  1502Z  17508 
Eagle  Aircraft  Pty.  Ltd..  23834 
Empresa  Brasileira  de  Aeronautica  S.A. 

(EMBRAER).  8082,  8756,  11103,  17348, 

24049.  26785.  28646,  32728,  34083 
Eurocopter  Deutschland  GmbH,  1 ,  6453 
Eurtxopter  France,  13232,  13413.  14301. 

15621.34103.34106 
Fokker.  18721 

General  Electric  Aircraft  Engines.  28364 
General  Electric  Co..  13418.  16599.  26787. 

27017,  27592,  32533.  32535.  33166 
Gulfstream.  1829.  20734.  34532 
Hartzell  PropeUer  Inc.,  17806,  28651 
Honeywell,  28361 

Indusdie  Aeronautiche  e  Meccaniche,  7 
Israel  Aircraft  Industries,  Ltd.,  8754 
JanAero  Devices,  19718 
Kaman  Aerospace  Coq>.,  34102 
Leaijet,  10353.  19387.  31837 
Lockheed.  21072.  21081 
McDonnell  Douglas.  2.  1574.  13414.  15785. 

16105,  16107.  17499.  18527.  18870. 

20914,  20915,  20917,  20918,  20920, 

21853,  23840.  28643,  28651,  29470, 

33017,  33460 
MD  HeUcopters  Inc..  6451.  19383 
New  Piper  Aircraft.  Inc..  17341.  31525 
Piaggio  Aero  Industries  S.p.A..  14310 
PUams  Aircraft  Ltd..  1255.  8079.  14306.  30300 
Pratt  &  Whitiiey.  9029,  13010,  13416,  15024. 

21083 
Raytheon.  1253.  8750.  10356.  12723.  20192. 

30296.  30302.  33013.  34096 
Rolladen  Schneider  Flugzeugbau  GmbH.  6446. 

27854 
Rolls-Royce  Corp..  21067 
Rolls-Royce  Deutschland  GmbH.  8752 
Saab.  17497.  18525.  34087 
Short  Brothers.  8167 

Sikorsky,  4654,  8507,  13422.  22431.  27449 
SOCATA-Groupe  AEROSPATIALE.  2212,      \ 

12729.  14308.  16844 
Stemme  GmbH  &  Co..  1827 
Turbomeca  S.A.,  20910.  23155.  33164 
Valentin  GmbH.  16103 
Airworthiness  standards: 
European  Joint  Aviation  requirements;  transport 

category  airplanes — 
Hydraulic  systems  standards  revision  to 
harmonize  with  European  standards, 
27396 
Rotorcraft;  limit  pilot  forces  and  torques.  23538 
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Special  conditions — 
Airbus  Industrie  A300  airplanes,  1 1527 
Ayres  Corp.  Model  LM  200  Loadmaster 

airplane,  18186 
Boeing  Model  777-200  series  airplanes. 

26972 
Bombardier  Inc.  Model  CL-600-1  Al  I 

airplanes.  22426 
Cessna  Aircraft  Co.  Model  500.  550.  S550. 

and  560  series  airplanes.  19847 
Dessault  Aviation  Mystere-Falcon  50 

airplanes.  261 
Diamond  Aircraft  Industries  GmbH;  Model 

DA  40  airplane,  30649 
Gulfstream  Aerospace  Corp.  G-1 159 

airplanes,  12843 
Gulfstream  Model  G-V  airplanes,  32717 
Honeywell  International,  Inc.;  Boeing  Model 

747-300  series  airplanes,  8162 
Learjet  Model  55  and  55B  series  airplanes, 

15020 
Lockheed-Georgia  Model  1329-25,  etc.. 

airplanes,  22428 
McDonneU  Douglas  Model  DC-8-71/-73/-73F 
series  airplanes,  17804 
Transport  category  airplanes — 
Airplane  operating  limitations  and  content  of 
airplane  flight  manuals;  revisions;  FAR/ 
JAR  harmonization  actions,  34014 
Landing  gear  shock  absorption  test 
requirements,  27390 
Qass  D  airspace,  1033,  10811,  11529,  11530. 

15991,  17351,  19852,  20389,  32735 
Qass  E  airspace,  1033,  1831,  2214,  2801,  6456. 
6457,  6458.  8168.  8170.  8171.  8172.  8173. 
8357.  8358.  8359,  8361.  8362.  8363,  8364, 
8365,9903,9909,9911,9912,  10190,  10812, 
11530,  11531,  12731,  13011,  15027,  16118, 
16120,  16848,  16849,  16850,  17352,  18187, 
18528,  18529,  19082,  19083,  19852,  19853, 
20587,  21280,  21639,  23557,  23558,  23560, 
28368.  29017.  29018,  29019,  29691,  32537. 
32731.  32732.  32733.  32734.  32735.  32736. 
32737.  33173.  33174,  33829  \ 
Colored  Federal  airways,  9912 
Commercial  space  transportation: 
Civil  penalty  actions,  2176 
Effective  date  delay,  9509 
IFR  altiftides,  9914,  18530,  30057 
Jet  routes,  6456,  9912,  9913,  34109 
Procedural  rules: 
Flight  Operational  Quality  Assurance  programs; 
voluntarily  submitted  information 
protection,  33792 
Standard  instrument  approach  procedures,  2802, 
2803,  9915,  9917,  9919,  9921,  9923,  9925. 
11532,  11534,  14312,  14314.  15992,  15993, 
1 5995,  1 8533,  20389,  20391 ,  22435,  22437. 
27450.  27452,  29691,  29693,  33632,  33634. 
34357.  34358.  34360 
Transpon  airplane  fuel  tank  system  design  review, 
flammability  reduction,  and  maintenance  and 
inspection  requirements,  23086 
VOR  Federal  airways,  9912.  9913.  11230.  18050 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Antidrug  and  alcohol  misuse  prevention 
programs  for  persoimel  engaged  in 
specified  aviation  activities;  amendments 
conforming  to  DOT  rule,  21494 
National  parks  air  tour  management.  21264 
Air  traffic  operating  and  flight  rules,  etc.: 
Sole  radio  navigation  system;  minimum 

certification  standards;  withdrawn.  33215 
Airworthiness  directives: 
Aerospatiale,  17101,  18882,  20768,  20946, 
20957.  21699 


Agusu  S.p.A.,  33651 

Airbus,  1610,  1612,  1917,  1919,  10234,  10382, 
12913,  13221.  15365,  17125,  17127, 
20948.  20952.  21291.  21292.  21294. 
■  21697.  21893.  22478,  26815 

BAe  Systems  (Operations)  Ltd.,  20766,  21703, 
30103 

Bell,  13858,  14865,  17105,  17641,  18884, 
33649 

Bell  et  al.,  6494 

Boeing,  3515,  3521,  7433,  10384,  10387, 
10390,  10393,  10972,  10974,  13184, 
13192,  13195.  13198.  13201.  13204. 
13210.  13213.  13216.  13219.  14094. 
14096.  14867.  15662.  15670,  15814, 
17091,  17115,  17118,  17121,  17123, 
18878,  18880.  20111,  20114,  20218, 
20763,  20950,  21700,  24304,  24306, 
26819,  29514,  30105,  30109,  301 12, 
30114,  34128,  34130,  34377,  34591 

Bombardier,  1057,  6495,  10232,  10238,  16156, 
17094,  17097.  18877.  28402 

British  Aerospace.  10976 

Cessna,  1273,6499,9779 

CFE  Co.,  30341 

Construcciones  Aeronauticas,  S.A.  (CASA), 
6497.  15363.  18573 

Dassault.  19727 

DG  Flugzeugbau  GmbH,  1607 

Domier,  17099,  18575,  22484.  22486 

Eagle  Aircraft  Pty.  Ltd.,  59 

Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  3511,  15667.  21107 

Eurocopter  France.  18416.  23632.  28133,  31 189 

Fairchild.  29268 

Fokker,  3518,  22479,  31192,  34132,  34134 

GE  Aircraft  Engines,  21898 

General  Electiic  Co.,  12443,  14348,  27475, 
31569,33214 

Gulfsneam,  10378,  30343 

Honeywell  International,  Inc.,  14345,  14346, 
21896,31566,32591 

Israel  Aircraft  Indusoies,  Ltd.,  20409 

Kaman  Aerospace  Corp.,  13269 

Learjet.  15362 

Lockheed.  20760.  20954 

Marathon  Power  Technologies  Co.,  10241 

McDonnell  Douglas.  10243,  10380,  10842, 
10844,  10846,  10849.  10851,  10853. 
10855.  10857.  10858.  10970.  13187. 
13189.  13207.  15664.  15666.  15817, 
20116,  26817,  30095.  30097.  30099, 
30101.  30345.  31194,  32276,  34593 

PIAGGIO  AERO  INDUSTRIES  S.p.A.,  61 

Pilanis  Aircraft  Ltd.,  57,  13271 

Pratt  &  Whitoey,  12440,  16017,  27914 

Raytheon,  10226,  10236,  16418,  16422,  17103, 
22482,  30093,  30107 

Robinson  Helicopter  Co.,  33653 

Rockwell  ColUns,  Inc.,  1054 

Rolladen  Schneider  Flugzeugbau  GmbH.  10230 

Rolls-Royce  Corp.,  1 1 126,  28850 

Saab,  3516,  21892,  34589 

Sikorsky,  8184,  15062,  18886 

SOCATA-Groupe  AEROSPATIALE,  64,  1271 

Standard  provisions  added  and  part  revised. 
3382,  10360 
Correction,  12834 
Airworthiness  standards: 

Special  conditions — 
Ayres  Corp.  Model  LM  200  Loadmaster 

airplane,  6492,  23199 
Boeing  Model  TJ7-200  series  airplanes, 

14504 
Gulfstream  Model  GV  airplanes,  15203, 
18214 


Transport  calegor>'  airplanes — 
Airspeed  indicating  system  requirements, 

26948 
Electrical  cables,  26942 
Electrical  installation,  nickel  cadmium  battery 
installation,  and  nickel  cadmium  battery 
storage,  27582 
Electrical  system  components;  fue  protection. 

26964 
Electronic  equipment;  design  and  installation, 
26956 
Qass  D  airspace,  9986,  19907,  21296,  29056, 

29057,  301 17,  301 18,  301 19,  30120,  32781 
Class  E  airspace,  1921,  2850,  3886,  3887,  7435, 
8772,  8773,  9987,  9988,  9989,  10860,  10861, 
12741,  17825,  17826,  17827,  18575,  18577, 
18578,  18736,  18737,  19908,  19909,  22196, 
22489,  22490,  29056,  29057,  29058,  29516, 
311%,  32593,  32781 
Colored  Federal  airways,  9990 
Commercial  space  transportation: 
Licensing  and  safety  requirements  for  launch, 
10979 
Collection,  9635 
Jet  routes,  30654 
Restricted  areas,  1 8055 
VOR  Federal  airways,  30654 
Workplace  drug  and  alcohol  testing  programs; 

amendments  conforming  to  DOT  rule.  21492 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft  products  and  parts — 
In-service  inspection  of  safety  critical  turbine 
engine  parts  at  piece-part  opportimity, 
15519 
Airplane  propellers,  vibration  and  fatigue 
evaluation;  and  fatigue  limit  tests  and 
composite  blade  fatigue  substantiation, 
guidance  material.  8460 
Bird  ingestion  certification  standards,  8461 
Design  dive  speed.  405 1 
Rightcrew  procedures  during  taxi  operations, 

8254 
Fuel  tank  ignition  source  prevention  guidelines 
and  fuel  tank  flammability  minimization, 
23753 
High  energy  turbine  engine  rotors;  damage 

tolerance,  4051 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes;  compliance  methods; 
systems  and  equipment  guide;  policy 
statement;  comment  request.  14243 
Pilot  and  flightcrew  procedures  during  taxi 

operations  and  single  pilot  operations,  8146 
Pressurized  fuselages;  damage  tolerance 

assessment  of  repairs,  962 1 
Taxi,  takeoff,  and  landing  roll  design  loads. 

4051 
Transport  categc»y  airplanes — 
Electrical  equipment  and  installations.  27589 
Electrical  system  fire  and  smoke  protection. 

26970 
Flight  test  guide  for  certification.  26905 
Windows,  windshields,  and  mounting  structures; 
certification  requirements,  33122 
Aeronautical  land-use  assurance,  waivers: 
Anderson  Regional  Airport,  SC,  30041 
Chiriaco  Sununit  Airport  CA,  8461 
Desert  Center  Airport  CA,  8461 
Detroit  City  Airport  MI.  20020 
Fallbrook  Community  Airport  CA,  10930 
Fort  Worth  Meacham  International  Airport  TX, 

13119 
Gainesville  Municipal  Airport  TX,  10045 
General  Mitchell  International  Airport  WI, 
16311 
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Kittitas  County  Airport.  WA.  20705 
Manassas  Regional  Airport,  VA,  21810 
Manchester  Airport,  NH,  14426.  21431 
McGregor  Executive  Airport,  TX.  2039 
Monroe  Municipal  Airport.  LA,  8839 
Shafter  Airport,  CA,  10931 
Smyrna  Airport  TN,  22629 
Spfingfkld-Beckiey  Municipal  Airport,  OH. 

20847 
Springfield-Branson  Regional  Airport.  MO, 

27744 
Tri-Sttte  Airport.  WV.  13367 
University  of  Oklahoma  Westheimcr  Airport, 

OK.  27542 
Wallcrboro  Municipal  Airport,  SC.  33990 
Willoughby  Lost  Nation  Municipal  Airport,  OH. 
3642.20847 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10558. 

20848.  21037 
Submission  for  OMB  review;  comment  request, 
392.  14426.  16518.  17990,  23313,  29854 
Airport  noise  compatilrility  program: 
Camarillo  Airport.  CA,  28216 
Cincinnati/Northern  Kentucky  International 

Airport.  KY,  2035 
Dillingham  Airfield.  Mokuleia.  HI.  17594 
Hilo  International  Airport.  HI,  27744 
Noise  exposure  maps — 
Colorado  Springs  Airport,  CO,  10932 
Gerald  R.  Ford  Intematioiial  Airport,  MI, 

4051 
Orland  International  Airport,  FL.  21810 
Pboenix  Sky  Harbor  Intematiooal  Airport  AZ, 

16086 
Port  Columbus  International  Airport  OH.  18348 
Sarasoia-Bradenton  International  Airport  FL. 

2036 
Williams  Gateway  Airport  AZ.  131 18 
Airport  Privatization  Pilot  Program;  applications: 
Niagara  Falls  International  Airport,  NY.  13366. 
14616 
Air  Uaific  operating  and  flight  rales,  etc.: 
Grand  Canyon  National  Park,  AZ;  special  flight 
rules  in  vicinity — 
Commercial  air  tour  limitation,  1006 
Commercial  routes.  2947,  16585 
High  density  traffic  airports;  slot  allocation  and 
transfer  method;  policy  statement  10931 
Aviation  Rulemaking  Advisory  Committee;  task 
assignments,  14427.  14428.  16087.  16088. 
16089.  30499.  30500.  31272,  31273 
Civil  penalty  actions;  Administrator's  decisioos 

laid  orders;  index  availatnlity,  7532 
Committees;  establishment  renewal,  termination, 
etc.: 
Aircraft  Repair  and  Maintenance  Advisory 

Committee.  17991 
Aviation  Rulemaking  Advisory  Committee, 

13119.  13120 
National  Parks  OverfUghts  Advisory  Group. 

14429.  32974 
RTCA.  tec..  16700 
Environmental  statements;  availability,  etc.: 
Cal  Black  Memorial  Airport  UT,  9408,  17991 
Chicago  Terminal  Airspace  Project  IL,  393 
Hartsfield  Atlanta  International  Airport  GA, 

2038 
Indianapolis  International  Airport  IN,  15159, 
34508  \ 

Licensed  lanoches,  30041 
Sarasota  Bradentoo  International  Airport  FL, 

15316 
Sea  Launch  LJ>.;  launch  operator  license  or 
launch  specific  licenses  issuance.  27543 
Environmental  statements;  notice  of  intent 
Juneau  International  Airport  AK,  29855 


New  York/New  Jersey/Philadelphia 

Metropolitan  Airspace  Redesign  Project 
scoping  meetings.  6748 
Norfolk  International  Airport  VA.  34508 
Phoenix  Sky  Harbor  International  Airport  AZ. 

14430 
San  Diego  International  Airport-Lindbergh 
Field,  CA,  33294 
Exemption  petitions;  summary  and  disposition, 
4052,  4053.  6750.  6751.  8254.  8839,  8841. 
10339.  11091.  11351.  11352.  13121,  14430. 
15159.  15160,  15161.  15520.  16090,  16091. 
16092.  16701,  17464,  17992,  18153.  18681. 
19283.  20022.  20514.  20849.  21431.  22629. 
22630.  23753.  27194.  27544.  29201.  29202. 
30261.  31962.  32975.  34509,  34510 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Airport  Improvement  Program,  8146 
Military  Airport  Program,  7529 
High  density  airports;  takeoff  and  landing  slots, 
slot  exemption  lottery,  and  slot  allocation 
procedures: 
International  slots  for  winter  2001  scheduling 

season;  submission  deadline,  19284 
LaGuardia  Airport  NY — 
Alternative  policy  options,  31731,  33123 
Lottery  slot  exemptions;  conmients 
disposition,  10933 
Meetings: 
Aging  Transport  Systems  Rulemaking  Advisory 
Committee,  2039,  8842.  9408.  10339. 
18349.  29203 
Aircraft  Repair  and  Maintenance  Advisory 

Committee.  26906 
Air  Traffic  Procedures  Advisory  Committee, 

14431,  32861 
Automatic  Dependent  Surveillance-Broadcast 

link  decision,  28015 
Aviation  Rulemaking  Advisory  Committee, 
4887,  884Z  14617,  14618,  20023.  23313, 
29205,  30261,  32409 
Aviation  Security  Advisory  Committee,  17595, 

31274 
Commercial  space  Inmch  and  reentry  activities; 

liability  and  risk-sharing,  15520,  18843 
Commercial  Space  Transportation  Advisory 

Committee,  17992 
Field  Approval  Process,  6752,  31748 
Fire  and  Cabin  Safety  Research  Intemati<»al 

Conference,  31964,  33134 
Informal  airspace  workshops.  13995 
Research.  Engineering,  and  Development 
Advisory  Committee.  139%.  15316 
RTCA.  Inc..  2949.  7840.  8844.  9622,  9623. 
10934.11354.13121.14431.14619. 
15316.  15524,  16519,  16702,  17993. 
23754.  27194,  27195.  28015.  28016. 
28592.  33123.  33124.  33125 
Santa  Ana.  CA;  Class  C  airspace  area.  13122 
Organization,  functions,  and  authority  delegations: 
Scottsdale  and  Phoenix.  AZ;  FUght  Standards 
Disnict  Office;  division.  32661 
Passenger  facility  charges;  appUcations.  etc.: 
Alpena  County.  MI.  et  al„  33125 
Alpena  County  Regional  Airport  MI,  15524 
Bert  Mooney  Airport  MT,  1 1628 
Bradley  International  Airport  CT,  2040,  4054 
Calcasieu  Parish  Airport  Authority.  LA,  et  al.. 

13122 
Central  Illinois  Regional  Airport  IL.  30977 
Charlottesville-Albemarle  Airport  VA.  30261 
Cheyenne  Airport  WY.  2040 
Chicago  O'Hue  Intenatioiial  Airport  IL,  et  al.. 

8843 
Chico  Municipal  Airport.  CA,  22631 


CiiKiimati/Nortbem  Kentiicky  International 

Airport,  KY.  4888 
Qinton  County  Airport  NY.  10046 
Dallas-Fort  Worth  Airport  Board,  TX,  et  al.. 

31965 
Dallas-Fort  Worth  International  Airport  TX, 

8843 
Del  Norte  County.  Crescent  City.  CA.  et  al., 

1180 
Delta  County  Airport  MI.  30977 
Eagle  County  Regional  Airport  CO,  22631 
Easterwood  Field,  TX,  13125 
Ford  Airport,  Ml.  7550 
Fort  Lauderdale-HoUywood  International 

Airport,  FL,  8462 
Hall  County  Airport  Authority.  NE,  et  al.. 

20023 
Hartsfield  Atlanta  International  Airport  GA. 

15524 
Hattiesburg-Laurel  Regional  Airport  Authority, 

MS.  et  al..  22632 
Houghton  County  Memorial  Airport  MI.  31971 
Indianapolis  International  Airport  IN.  2041 
Jackson  Hole  Airport.  WY.  1 182 
Juneau  International  Airport  AK.  15161.  15525, 

31972 
Key  West  Inteniational  Airport,  FL,  17993 
Lebanon  Municipal  Airport,  NH,  27745 
Lehigh  Valley  International  Airport  PA.  10559 
Lewiston-Nez  Perce  County  Regional  Airport 

ID,  26906 
Little  Rock  National  Airport.  AR.  20705 
Long  Island  MacArthur  Airport  NY,  7550 
Mahlon  Sweet  Field.  OR.  6752 
Manchester  Airport.  NH.  4055 
MBS  International  Airport,  MI.  20706 
Meadows  Field  Airport  CA.  4888 
Melbourne  International  Airport  FL.  16519 
Midland  International  Airport  TX.  1 1629 
MUwaukee  County.  WI.  et  al..  9623 
Modesto  City-County-Hany  Sham  Field.  CA, 

20850 
Monterey  Peninsula  Airport  CA,  27746 
North  Bend  Municipal  Airport  OR,  2042. 

29205 
Pago  Pago  International  Airport  American 

Samoa.  20515 
Pellston  Regional  Airport  of  Emmet  County, 

MI.  32861 
Pittsburgh  International  Airport  PA.  32862 
Pocatello  Regional  Airport  ID.  20026 
Reno/Tahoe  International  Airport  NV.  13996 
Richmond  International  Airport.  VA.  15526 
Rogue  Valley  Intemational-Medford  Airport 

OR.  10046 
San  Antonio  International  Airport  TX,  34312 
San  Francisco  International  Airport  CA,  26907 
San  Jose  International  Airport  CA,  10047, 

20516,26908 
Sheridan  County  Airport,  WY.  33295 
St  George  Municipal  Airport.  UT,  30042 
Texarkana  Regional  Airport.  AR,  34313 
Tri-State  Airport.  WV.  31972 
Tweed-New  Haven  Airport  CT.  20707 
University  of  Oklahoma  Westheimer  Airport 

OK,  10048 
Valdosta  Regional  Airport,  GA,  17596 
Walker  Field  Airport,  CO,  22635 
Yakima  Air  Terminal-McAllister  BM,  WA, 

24417  ^ 

Yeagcr  Airport,  WV.  I697Z  21038 
Yellowstone  Regional  Airport  WY.  28217 
Reports  and  guidance  documents;  availability,  etc.: 
Aircraft  Materials  Fire  Test  Handbook  use; 

comment  reqtiest  1 1 197 
All-electrical  attitiide.  altimde,  direction,  and 

airspeed  systems  using  battery  standby 

power,  policy  statement  33736 
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Automatic  pilot  (control  wheel  steering); 

applications  for  Part  23/CAR  3  airplanes. 

14432 
Blade  containment  and  rotor  unbalance  tests: 

structural  dynamic  analysis  methods.  15526 
Fire  prevention  requirements  and  fuel  system 

leakage  evaluation;  policy  statement  15162 
Flight  deck  certificauon;  applicant's  human 

factors  methods  of  compliance;  review; 

policy  statement  271% 
Ignition  systems  on  turbine  powered  aircraft 

engines;  airworthiness  certification 

standards;  policy  statement  2043.  15162 
Improving  flightcrew  awareness  during  autopilot 

operation.  13113 
In-flight  operation  of  propellers  at  pitch  settings 

below  flight  regime  for  1 4  CFR  Part  23/ 

CAR  3  airplanes;  policy  statement.  2949 
Normal,  utility,  acrobatic,  and  commuter 

category  airplanes — 
Automatic  pilot  (control  wheel  steering) 

applications  for  part  23/CAR  3  airplanes. 
4055 
Repair  design  approvals  between  FAA  and 

Transport  Canada  Civil  Aviation;  reciprocal 

acceptance;  policy  statement  comment 

request  9747 
Seat  certification;  industry  standards  use;  policy 

statement  33736 
Structural  dynamic  analysis  methods  for  blade 

contaiimient  and  rotor  unbalance  tests; 

pohcy  statement  2043 
Thrust  management  systems;  type  certification 

assessment  policy  statement  32410 
Tiii>e  limited  dispatch  of  engines  fitted  with 

full  authority  digital  engine  control 

systems:  policy  statement  2043 
Turbine  powered,  normal,  utility,  acrobatic,  and 

commuter  category  airplanes;  engine 

ingestion  requirements;  policy  statement 

1182 
Techiucal  standard  orders: 

Gas  turbine  auxiliary  power  uiuts,  6753 

Federal  Bureau  of  Investigation 

NCnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  7943 
Submission  for  OMB  review;  comment  request 
6675.  17440.  20481 
Committees;  establishment  renewal,  termination, 
etc.: 
Criminal  Justice  Information  Services  Advisory 
Policy  Board.  13783 
Meetings: 
Criminal  Justice  Information  Services  Advisory 

Policy  Board.  22261 
National  Crime  Prevention  and  Privacy 
Compact  Council,  2939.  16497 
Privacy  Act: 
Systems  of  records.  6633 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Agency  competitive  bidding  authority.  33 
Correction.  21287 
Effective  date.  12437 
Commercial  mobile  radio  services  and  personal 
commuiucations  services;  minor  editorial 
amendments.  10%7 
Commercial  mobile  radio  services — 
Calling  party  pays  service  offering; 

reconsideration  petition  denied.  22445 
Communications  Assistance  for  Law 
Enforcement  Act  implementation; 


telecommunications  carrier  interceptions; 
reconsideration  petitions.  22446 
Digital  television  broadcasting — 

740-806  MHz  band;  conversion  to  digital 
television.  17638 
Equipment  authorization  process  stivamlining; 
implementation  of  mutual  recognition 
agreements  and  GMPCS  memorandum  of 
understanding,  27600 
Federal-State  Joint  Board  on  Universal 
Service — 
Children's  Internet  Protection  Act 
implementation,  19394.  22133 

Contributions  based  on  current  or  prior-year 
revenues;  reconsideration  petition  denied. 
16144 

Contributions  to  Federal  uiuversal  service 
support  mechanisms;  reporting  and 
recordkeeping  requirements,  16145, 
19098 

Jurisdictional  separations  reform  and  referral, 

33202 

Rural  high-cost  universal  service;  Multi- 
Association  Group  plan,  30080,  34581 

Interconnection — 

Arbitration  procedures,  8519 

International  interexchange  marketplace  policy 
and  rales;  biennial  regulatory  review, 
16874 

Interstate,  interexchange  marketplace; 

telecommunication  services,  enhanced 
services,  and  customer  premises  equipment 
bundling  restrictions  eliminated,  19398 

Local  telecommunications  markets;  competitive 

networks  promotion,  2322 
Numbering  resource  optimization,  9528 

Effective  date,  11236 
Over-the-air  reception  devices  placement 

restiictions  and  telecommuiucations 

network  demarcation  po,int  definition, 

28841 

Paging  services;  competitive  bidding; 
clarification,  15041 

Personal  communications  services — 
Installment  payment  fmancing  for  PCS 
licensees:  reconsideration  petitions 
denied,  9773 
Narrowband  rales;  modifications;  competitive 
bidding,  2991 1 
Satellite  commiinications — 

Blanket  licensing  for  small  aperture  terminals 
in  C-band  and  routine  licensing  of  3.7 
meter  transmit  and  receive  stations  at  C- 
band,  31557 

Fixed  satellite  service  and  terrestiial  system 
in  Ku-band,  10601,  15641 

Space  and  earth  station  application  and 
licensing  procedures;  special  temporary 
authorization  application;  correction, 
9973 

Tariffs- 
Competitive  local  exchange  carriers;  access 
charge  reform,  27892,  28774 


Telecommunications  Act  of  1996; 
implementation — 
Customer  proprietary  network  information 
and  other  customer  information; 
telecommiuications  carriers'  use; 
effective  dale,  7865 
Directory  listing  information  provision,  10%5 
Local  competition  provisions;  intercarrier 
compensation  for  Internet  service 
provider-bound  traffic,  26800 
Pay  telephone  reclassification  and 

compensation  provisions;  RBOC/GTE/ 
SNET  payphone  coalition  petition  for 
clarification,  2110!< 
Unauthorized  changes  of  consumers'  long 
distance  carriers  (slamnung);  2000 
biennial  review  of  policies  and  rales, 
12877.  16151,  17083.  281 17.  30334. 
33208 
Wireline  services  offering  advanced 
telecommunications  capability; 
deployment  and  local  competition 
provisions,  petitions  granted  or  denied. 
9035 
Terminal  equipment  connection  to  telephone 
network — 
Customer  premises  equipment  technical 
criteria  and  registration  streamlining; 
biennial  review.  7579.  23625 
Universal  service;  audit  controls;  CFR 

correction,  30334 
Wireless  telecommunications  services — 
746-764  and  776-794  MHz  bands;  service 

rales.  9035.  10374,21287 
Nl  1  codes  and  other  abbreviated  dialing 
arrangements.  %74 
Wireline  services  offering  advanced 

telecommunications  capability;  deployment 
leconsiderauon  denied,  2335 
Digital  television  sUttions;  table  of  assigimients: 
Aricansas,  3883.  28399,  29724 
Cahfomia.  9039.  28400.  29725 
Florida.  31561 
Illinois,  29723 
Indiana,  9036 
Kenbicky.  11118 
Louisiana,  12895 
Maine.  13855 

Montana.  22448.  28399.  31560 
Nebraska.  13855 
Nevada.  9038.  13856 
New  Jersey,  29725 
New  Mexico.  20607 
New  Yoric,  9037 
North  Carolina.  2336.  18733 
Ohio.  29724 
Oklahoma.  31560 
Oregon.  20607 
Pennsylvania,  9038 
South  Carolina,  11118 
Soutii  Dakota,  11117.  12894 
Tennessee,  11117 
Texas.  9036.  20608.  29725 
Virginia.  9038 
West  Virginia.  13855 
Wisconsin.  12894 
Wyoming.  9037 
Frequency  allocations  and  radio  treaty  matters: 
33-36  GHz  for  Federal  government  use,  11113 
50.2-50.4  and  51.4-71.0  realignment  7402 
Organization,  functions,  and  authority  delegations: 
Local  and  State  Government  Advisory 
Comnuttee;  formalized  stracture  and 
responsibilities,  8090 
Practice  and  procedure: 
Formal  complaints  filed  against  common 
carriers.  16611 
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Impeimissibie  State  and  kxaJ  icgolatioa  of 
pasonal  wireless  service  ftKnlities 
regarding  radio  ftequency  emissioas;  relief 
requests;  review  procedures,  3499 
Effective  date,  32580 
Telecommunications  Act  of  1996; 
implementation — 
Pole  attachments;  rules  and  policies; 
reconsideration  petitions,  34S69 
Radio  and  television  broadcasting: 
Experimental  broadcast  stations;  multiple 
ownership  rule  eliminated,  18370 
Radio  broadcasting: 
AM  broadcasters  using  directional  anteimas; 
performance  verification;  regulatory 
requirements  reduction,  20752 
Digital  broadcast  television;  transition  issues, 

9973 
Dual  netwoft  rule;  amendment,  32242 
Low  power  FM  radio  service;  creation  and 

operation,  23861 
Noncommercial  educational  broadcast  station 
applicants;  comparative  standards 
reexamination,  3884,  15353 
Radio  technical  rules;  streamlining;  1998 

bieimial  regulatory  review;  correction,  8149 
Station  license  period;  CFR  correction,  15800 
Radio  frequency  devices: 
Digital  device  emissions,  19097 
Direct  sequence  spread  spectrum  systems 
operating  in  2.4  GHz  band;  equipment 
certification  application,  31556 
Scanning  receivers;  further  ensurance  against 
receiving  cellular  radio  signals,  32580 
Radio  services,  special: 
Amateur  services — 
Commercial  operator  license  telegraphy 
requirements,  etc.,  20751 
■    Aviation  services — 

Advanced  digital  communicatioos 

accommodation  in  117.975-137  MHz 
frequency  band  and  flight  information 
services  implementation  in  136-137  MHz 
fiequency  band,  26796 
Fixed  microwave  services — 
24  GHz  service;  licensing  aiKl  operation. 
11113 
Personal  radio  services — 
218-219  MHz  service;  regulatory  flexibility, 
9212 
Private  land  mobile  radio  services — 
700  MHz  public  safety  band;  operational, 
technical,  and  spectrum  requirements, 
10632 
800  MHz  frequency  band;  specialized  mobile 
ladio  systems  future  development; 
reconsideration  petition  denied,  30335 
800  MHz  specialized  radio  service  (SMR); 

future  development,  etc.,  13022 
Exclusivity  and  frequency  assignment 

policies;  modification  and  examination, 
32778 
Exclusivity  and  fiequency  assignments 
policies;  examination;  revision.  8899 
Wireless  telecommunications  services — 
24  GHz  service;  licensing  and  operation; 
reconsideration  petitions  denied,  29722 
Radio  stations,  table  of  assignments: 
Alabama,  14862,  16882 
Alaska.  30335 

Arizona.  12895,  1688Z  21680,  29237 
Arkansas,  18734 

California,  10968,  16882.  26808.  27040 
Colorado.  128%.  17815,  26806 
Florida,  IS80I 
Georgia,  8520,  14862,  26807,  27040,  27041 
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Idaho.  29726 

Illinois,  17814,  33902 

Iowa.  15044 

Kentucky,  15642,  29236 

Louisiana.  18734,  30091 

Maine,  30090 

Maryland,  30092 

Michigan,  29237 

Minitesota,  27042 

Mississippi,  9675,  31561 

Missoun,  15801,  21681,  22449,  22450,  26806, 

29237 
Montana,  29726 
Nebraska,  15044,  26806 
New  York,  17814 
North  Carolina.  737 
Ohio,  33902 
Oklahoma.  21681 
Oregon,  9676 

Pennsylvania,  27041,  33902 
Puerto  Rico,  22450 
South  i:>akola,  7865 
Tennessee,  15642,  26807 
Texas,  11119,  21680.  26807,  30091 

CFR  correction,  19402 
Various  States,  7589,  10631,  12896,  18570, 

20608,  30826 
Vermont.  22449,  33902 

CFR  collection,  19402 
Virginia,  737,  30092 
Washington.  21679 
Wisconsin,  17814 
Wyoming,  7865 
Regulatory  fees;  waivers,  reductions,  and  deferrals; 

correction,  6483 
Television  broadcasting: 

Broadcast  television;  national  ownership  rule 

compliance,  reconsideration  petition 

denied.  8176 
Children's  television  programming  reports; 

filing  requirement  extension;  effective  dale. 

11237 
Class  A  television  service  establishment.  21681 
Digital  broadcast  television;  transition  issues, 

9973 
Digital  television  broadcast  signals;  carriage  of 

transmissions  by  cable  operators,  16533 
Dual  network  rule;  amendment.  32242 
Low  Power  Television  Digital  E>ata  Services 

Pilot  Project;  implementation,  29040 
Multiple  ownership;  national  audience  reach; 

CFR  correction,  19891 
Noncommercial  educational  broadcast  station 

applicants;  comparative  standards 

reexamination,  15353 
Ownership  attribution  rules,  9962 

Correction.  12897 
Satellite  Home  Viewer  Improvement  Act 

implementation;  broadcast  signal  carriage 

and  retransmission  consent  issues,  7410 
Correction,  34581 
Effective  date,  34582 
Satellite  stations;  review  of  policy  and  rules, 

9039 
Video  programming;  video  description  for 

individuals  with  visual  disabilities; 

implementiition;  reconsideration  petitions, 

8521 
CoRcction.  16618 
Wireless  telecommunications  services — 
740-806  MHz  band  clearing;  conversion  to 
digital  television,  10204 
Television  stations;  table  of  assigimients: 
Louisiana.  18734 

PROPOSED  RULES 

Common  carrier  services: 

Agency  competitive  bidding  authority,  86 


Americans  with  Disabilities  Act; 
implementation — 
Telecommumcations  relay  services;  coin  sent- 
paid  calls,  18059 
Commercial  mobile  radio  services — 
Spectrum  aggregation  limits;  biennial 
regulatory  revifew,  9798,  10567 
Wireless  enhanced  91 1  compatibility;  call 
back  capability,  31878 
Computer  III  further  remand  proceedings;  Bell 
Operating  Co.  enhanced  services  provision; 
record  update  and  refresh,  15064 
Consumers  long  distance  carriers;  unauthorized 
changes;  2000  biennial  regulatory  review, 
8093 
Earth  station  license  applications;  biennial 

regulatory  review  (2000  FY),  1283 
Federal-State  Joint  Board  on  Universal 
Service — 
Carrier  contributions  to  universal  service  fund 
and  manner  in  which  costs  are  recovered 
from  customers;  reform,  28718 
Children's  Internet  Protection  Act; 

implementation,  8374 
Local  telephone  service  competition  status 
and  advanced  telecommunications 
capability  (broadband)  deployment. 
10413 
Non-price  cap  inciuibent  local  exchange 
carriers  and  interexchange  carriers; 
interstate  services  regulation;  Multi- 
Association  Group  plan,  34603 
Rural  universal  service  support  mechanism; 

reform  plan.  7867 
Schools  and  libraries;  internal  connections; 
discount  allocations,  23204 
Incumbent  local  exchange  carriers — 
Accounting  and  ARMIS  reporting 

requirements;  comprehensive  review 
(Phase  2),  33938 
Depreciation  requirements  review;  1998 
bieimial  regulatory  review;  petition 
denied.  9681.  13690 
Intcrcarrier  and  reciprocal  compensation,  28410 
Interconnection — 
Unbundled  network  elements  use  to  provide 
exchange  access  service,  8555,  13279 
Local  telecommunications  markets;  competitive 

networks  promotion,  1622 
Non-price  cap  incumbent  local  exchange  and 
interexchange  carriers;  Multi-Association 
Group  plan  for  interstate  services 
regulation;  rulemaking  petition,  7725 
Numbering  resource  optimization,  9535 
Public  mobile  services — 
Cellular  radiotelephone  service;  bieimial 
regulatory  review,  31589 
Satellite  communications — 
Direct  broadcast  saieUile  service;  non- 
conforming use  of  spectrum.  8774 
Non-geostationary  satellite  orbit,  fixed 

satellite  service  in  Ku-band;  policies  and 
service  rules,  30361,  34140 
Tariffs- 
Competitive  local  exchange  carriers;  access 
charge  reform,  27927 
Telecommunications  Act  of  1996; 
implementation — 
WireliiK  services  offering  advanced 
telecommunications  capability; 
deployment  and  local  competition 
provisions,  9058 
Wireless  telecommunications  services — 
698-746  MHz  spectitun  band  (television 
channels  52-59);  reallocation  and  service 
rules,  19106 
Rural  service  areas  licensing;  competitive 

bidding  rules,  14104 
SateUiie  services;  91 1  requirements,  3960 
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Digital  television  stations;  table  of  assignments: 
Aikansas.  12748.  12750.  127SI 
CaUfbrnia.  9061.  10982 
Fkxida.  12752 
Georgia.  2396 
Idaho.  127S2 
Kansas,  34400 
Kenhicky,  20620 
Minnesota,  32296 
Mississippi,  12749' 
Montima.  8557,  9062 
New  Jersey,  12750 
New  Mexico,  9061 
North  Carolina,  2395 
Ohio,  12749 
Oregon,  8558 
South  CaroUna,  34400 
Texas,  8557,  12747 
West  Virginia,  12751 
Emergency  Alert  System,  16897 
Frequency  allocations  and  radio  treaty  matters: 
2500-2690  MHz  band;  third  generation  mobile 
systems,  accommodation  potential; 
spectrum  study  report.  18740 
27  MHz  of  spectrum  transferred  from  Federal 
government  use  to  non-government 
services;  reallocation,  7443 
New  advanced  wireless  services,  7438 
Software  defined  radios,  341 
Practice  and  procedure: 
Regulatory  fees  (2001  FY);  assessment  and 
collection.  19682 
Radio  broadcasting: 
AM  broadcasters  using  directional  antennas; 
performance  verification;  regulatory 
requirements  reduction,  20779 
Broadcast  auxiliary  services  rules,  28686 
Digital  broadcast  television;  reception 
capability;  issues  and  concerns,  1(X)0I 
Radio  fivquency  devices: 

Spread  spectrum  systems  operating  in  2.4  GHz 
baitd;  spectrum  sharing  and  new  digital 
transmission  technologies  introduction, 
31585 
Radio  services,  special: 
Fixed  microwave  services — 
Multichaimel  video  and  data  distribution 
service;  12.2-12.7  GHz  band,  7607, 
18061 
Personal  radio  services — 
Stolen  Vehicle  Recovery  Systems  authorized 
duty  cycle  revision,  31598 
Private  land  mobile  radio  services — 
7(X)  MHz  public  safety  band  general  use 
channels;  6.25  kHz  technology,  10660 
Radio  spectivm,  efficient  use  promotion; 

secondary  markets  development;  regulatory 
barriers  elimination;  correction,  8149 
Radi(^tations;  table  of  assignments: 
AlUka.  12449 

Arizona,  12450,  13870,  14871,  17843,  28874 
CaUfomia,  7607,  8558 
Colorado,  %83,  21727 
Honda.  26825 
Georgia.  7606,  8560,  10267,  10659,  12449, 

30366,  33942 
Idaho,  27059 
Illinois,  16900,  33656 
Iowa,  15065 
Kentiicky,  31597,  33657 
Louisiana,  10267,  10658,  16900,  17843 
Maine,  14873 

Michigan,  13691,  27058,  30365,  31597 
Minnesota.  10266,  26825  ^ 

Mississippi,  14513 
Missouri,  12921,  13691 


Montima,  20223,  27059 

New  Mexico,  9682,  17843,  17844,  33655, 

33942 
New  Yoik.  11130,  15065,  22499 
North  Dakota,  8559 
Ohio,  7872,  33656,  33657 
Oregon,  15065 
Pennsylvania,  7872,  1 1 130 
Puerto  Rico,  10658 
South  CaroUna,  29747 
Texas,  7872,  10266,  10658,  12920,  12921. 

33942 
Various  States,  10659,  14872,  26826 
Vermont,  7872 
Washington,  22498,  30365 
Wyoming,  20224,  31596 
Semi-aimull  agenda,  26480 
Television  broadcasting: 

Broadcast  auxiliary  services  rules,  28686 
Digital  broadcast  television;  reception 

capability;  issues  and  concerns,  10001 
Digital  television  broadcast  signals;  carriage  of 

transmissions  by  cable  operators,  16524 
Multipoint  disQibution  service;  two-way 

transmissions;  Basic  Trading  Area 

authorization  holders;  five-year  build-out 

requirement  extension  by  two  years,  21298 
Television  stations;  table  of  assignments: 
Idaho,  20127 
Illinois,  12922 
Kansas,  12753 
Louisiana,  2397 
Michigan.  20128 
Minnesota,  20224 
Missouri,  12753 
Oregon,  20127 
Texas,  21728 

NO"nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  108,  109, 
1678.  2904,  6610,  7906,  9080,  9333,  9334. 
10688,  11168,  12509,  13071,  13317, 
13530,  13531,  15474,  15475,  15476, 
15869,  15870,  15872.  15873,  16057, 
16467,  16468,  17550,  18089,  18090, 
18472.  18473,  18936,  19779,  19780, 
19781,  21983,  22554,  23027,  23926, 
23te7,  27659,  28491.  29322,  29962, 
31646,  32356,  32622,  33245,  33539, 
33694,  33695,  33696,  34445,  34670 
Reporting  and  recordkeeping  requirements, 
9335,  14146,  15870,  17551.  18091,20815, 
23928,  28906,  33697,  34445 
Submission  for  OMB  review;  comment  request, 
1 135,  1 136.  7906,  8596,  9081,  9336,  9848, 
14147,  18474,  21383,  29323,  29324,  34671 
Amateur  service  club  and  military  recreation 
station  call  sign  administrators; 
aimounccment,  8108 
Committees;  establishment,  renewal,  termination, 
etc.: 
Public  Safety  National  Coordination  Committee, 
11030 
Common  carrier  services: 
Delphi  computer  language;  forward-looking  cost 

model  tianslation,  etc.,  34447 
End  user  common  line  charge  proceeding; 
damages  claims  adjudication;  hearing 
designation  order  and  notice  of  appearance 
filing  requirements,  21755 
In-region  interLATA  services — 
SBC  Communications  Inc.  et  al.;  application 
to  provide  service  in  Kansas  and 
Oklahoma  granted,  8596 
Verizon  New  England  Inc.  et  al.;  application 
to  provide  services  in  Massachusetts, 
20455 


iMeslion  to  notify  National  Archives  that  it  may 
remove  confidentiality  designation  from 
ten-year-old  ARMIS  records,  33539 
Jurisdictional  Separations  Report  (ARMIS  43- 

04);  streamlining,  34672 
Numbering  utilization  and  forecast  reports; 

numbering  resources  in  500  and  900  NPAs, 
inclusion;  future  filings,  32623 
Revenue  threshold;  aimual  adjustment.  19485 
Western  Wireless  Corp.;  telecommunication 
carrier  designation  for  Pine  Ridge 
Reservation.  SD;  petition;  comment 
request,  9705 
Wireless  telecommunications  services — 
700  MHz  bands;  State  decisions  to  opt  out 
of  existing  800  MHz  planning  regions, 
13739 
700  MHz  guard  bands;  licenses  auction; 

appUcatiotis  status,  9082 
747-762  and  777-792  MHz  bands;  lice&«» 

auction  postponed,  7907,  8972 
FM  broadcast  construction  permits  auction; 
minimum  opening  bids  and  other 
procedural  issues,  8961,  15477 
Lower  and  upper  paging  bands;  Ucenses 
auction;  reserve  prices  or  minimum 
opening  bids.  etc..  1 5254 
Lower  and  upper  paging  bands  auction. 

notice  and  filing  requuemeots.  minimum 
opening  bids,  upfit>nt  payments,  and 
other  procedural  issues.  21 143.  30467 
Narrowband  PCS  spectrum  auction;  upfront 
payments,  bidding  unit  amounts,  aitd 
minimum  opening  bids  for  nationwide 
Ucenses  and  MTA  017  licenses,  34680 
National  Historic  Preservation  Act;  wireless 
antennas  co-location  on  existing 
structures;  programmatic  agreement, 
17554 
Personal  commuiucations  service;  900  MHz 
(narrowband)  specmmi  auction,  reserve 
prices  or  minimum  opening  bids,  etc., 
32810 
Phase  II  Enhanced  91 1;  Public  Safety 

Answering  Point  requests;  clarification 
or  decUratory  ruling,  19781 
VHF  public  coast  and  location  and 

monitoring  services  spectrum;  licenses 
auction.  13531,20293 
Wireless  antennas  co-location  on  existing 
structures;  programmatic  agreement,  7S>5 
International  telecommunications  services;  process 
to  update  International  Bureau's  records  for 
carriers  that  provide  services,  8972,  9849 
Meetings: 
2(X)3  Worid  Radiocommunication  Conference 
Advisory  Committee,  2905,  791 1,  15715. 
23255 
Consumer/Disability  Telecommunications 
Advisory  Committee,  13317,  15715 
Emergency  Alert  System  National  Advisory 

Committee,  7489 
Network  Reliability  and  InteroperabiUty 

Council,  791 1,  12510.  31646.  32815 
North  American  Numbering  Council,  8973, 

13535,  18774,22555,29965 
Public  Safety  National  Coordination  Committee, 

13071,  19952 
Technological  Advisory  Council,  13072,  16238, 

31647 
U.S.  companies  entry  into  foreign 

telecommunications  markets;  pubUc  forum, 
12510 
Meetings;  Sunshine  Act.  1988.  11030,  15119. 

19781,23698.24371,32951 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Broadcast  indecency;  case  law  interpreting  18 
U.S.C.  1464  and  enforcement  policies, 
21984 
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NoDCommercial  educatiooal  applicants; 
comparative  standanls  reexamination, 
29801 
Paging  contours  expansion  over  water  on  a 

secondary  basis;  waiver,  18774 
Potential  MVDDS  interference  to  DBS  in  12.2- 
12.7  GHz  band;  analysis;  MITRE  Corp. 
report,  22229 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc..  2905,  9337,  9849,  11031,  12510, 
13740,  14902.  15260,  15874,  16940,  17557, 
18474,  19164,  22555.  23929,  28906,  32816 
Television  broadcasting: 
Cable  television  systems — 
Nondiscrimination  in  interactive  television 

services  distribution,  7913 
Video  programming  delivery;  market 

competitioa  status;  annual  assessment, 
7912 
Digital  television  construction  deadline  extended 

for  23  television  stations,  22555 
Limited  low  power  television/television 

translator/Class  A  television  auction  filing 
window,  12511,32816 
Video  programming;  video  description 

implementation,  10503 
Wireless  telecommunications  services — 
New  television  stations;  auction  filing 
window,  29964,  33699 
Applications,  hearings,  determinations,  etc: 
Brasher,  Ronald,  et  al.,  10887 
Brewer.  Leslie  D.,  18773 
Family  Broadcasting,  Inc.,  10688 
Network  Affiliated  Stations  Alliance,  32357 
Verizon  Long  Distance  et  al.,  21984 

Federal  Contract  Compliance 
Programs  Office 

NOTICES 

Contracts;  eligible  bidders: 

Giant  Merchandising;  debarment,  28SS7 
Milwaukee  Fence  Co.,  24155 

Federal  Crop  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  18069 

Federal  Deposit  Insurance 
Corporation 

RULES 

Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission, 
8616 
Depository  institution  insurance  sales;  consumer 

protections;  effective  date  delay,  15345 
Unsafe  and  unsound  banking  practices — 
Deposit  broker  notification,  recordkeeping, 
and  reporting  requirements;  rescission, 
17621 
Gramm-Leach-Bliley  Ac);  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting,  2052 
Correction,  14071 
Insured  State  banks;  activities  and  investments. 

1018 
Program  Fraud  Civil  Remedies  Act; 
implementation.  9187 

PROPOSED  RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  10212 
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Consumer  fiiumcial  information;  privacy 
requirements 
Communication  among  affiliated  institutions; 
Fair  Credit  Reporting  Act  implemenution, 
16624 
Federal  Deposit  Insurance  Act 
Business  of  receiving  deposits  other  than  trust 
funds,  20102 
Riegle-Neal  IntersUte  Banking  and  Branching 
Efficiency  Act;  implementation: 
Interstate  branches  used  primarily  for  deposit 
production;  prohibition,  18411 
Semi-annual  agenda,  26536 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1359, 

13318,  16238,  27968.  30923,  31647,  33246 
Submission  for  OMB  review;  comment  request, 
13368,  15478.  24139,  30189 
Meetings;  Sunshine  Act,  4826,  10888,  11294, 
14581.  15260,  15716,  15874,  17174.  18254, 
18475,  19165,  20817,  21986,  22555,  24139. 
30189.30924 
Privacy  Act 

Systems  of  records,  271 17 
Reports  and  guidance  documents;  availabiUty,  etc.: 
2001-2006  Sti^tegic  Plan,  34448 
Binding  arbitration,  policy  sUttement,  18632 

Federal  Election  Conunission 

RULES 

General  public  political  communications 
coordinated  with  candidates  and  party 
committees;  independent  expendihires; 
effective  date,  23537 

PROPOSED  RULES 

Independent  expenditure  reporting,  23628 
Political  committee;  definition,  13681 

NOTICES 

Meetings;  Sunshine  Act,  797,  4827,  7914,  8402, 
9575,  11169,  11294,  12931,  13925,  15120, 
15875.  16940.  18475,  18775,  20991,  22230. 
23929,  27501,  27%9,  29803,  31919,  32951, 
33085,  34448 
Special  elections;  filing  dates: 

California.  7763 

Florida,  31237 

Massachusetts.  33962 

Pennsylvania.  11031 

Virginia.  21383 

Federal  Emergency  Management 
Agency 

RULES 

Disaster  assistance: 
CetTO  Grande  fire  assistance.  15948 
Debris  removal,  33900 
Public  Assistance  Program  and  Community 

Disaster  Loan  Program,  22443 
Supplemental  property  acquisition  and  elevation 
assistance.  32666 
Fue  prevention  and  control: 

Firefighters  grant  program  assistance.  15968 
Flood  elevation  determinations: 
Missouri.  31183 
Texas.  31183 

Various  States.  1600,  10588,  10590,  10592. 
10596.  13240,  13263,  21099,  21102, 
24280,  24281,  24284,  31181,  33890,  33892 
Flood  insurance;  communities  eUgible  for  sale: 
Various  Stales,  2825,  10586.  15639.  19095, 
22936,31178 
National  Flood  Insurance  Program: 
Letters  of  Map  Revision  Based  on  Fill;  requests, 
22438 


Map  correction  procedure;  Letters  of  Map 
Amendment  determinations;  clarificatioa. 
33897 
Preparedness: 
Offsite  radiological  emergency  preparedness 
program;  service  fees,  32575 
PROPOSED  RULES 
Flood  elevation  determinations: 
Various  States,  1618,  10653.  18426.  2111Z 
24315.  33933.  33936 
Flood  insurance  program: 
Flood  maps;  future  conditions  flood  hazard 
information.  32293 
National  Flood  Insurance  Program: 
Private  sector  property  insurers;  assistance, 

23874 
Public  entity  insurers;  pilot  project,  23200 
Semi-annual  agenda.  26288 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15120, 
15261.  15478,  15479,  17423.  20306. 
23028.  33540 
Submission  for  OMB  review;  comment  request, 
14148.  14150,  19165,  30189 
Ceno  Grande  fires;  New  Mexico  crisis  counseling 

assistance  and  training  program.  31238 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Urban  Search  and  Rescue  Advisory 
Committee,  18091 
Disaster  and  emergency  areas: 
Alabama.  1679,  2906,  15716 
Aritansas,  1679,  2906,  8109,  8792.  10689. 
10690,  10891,  11588,  14150.  16239. 
17424,  1978Z  24371 
Colorado,  30190      * 
Rorida,  10888 
lUinois,  8792,  8793,  10889,  28907,  31238, 

31239,  32817 
Indiana,  8793,  10889 
Iowa,  26854,  27969,  28907,  30191,  31239, 

32817 
Kansas,  26855,  27%9 
Louisiana,  7915,  8794,  10889,  16239,  33541, 

33699 
Maine,  17424,  17425,  20458,  21156,  28907. 

32818 
Massachusetts,  19782,  20458,  21157 
Michigan.  10691.  10890 
Minnesota,  28908,  30190,  30191,  32818,  33963 
Mississippi,  14150,  14151,  16239,  16240, 

23029,  24372 
Montana,  10891,  32818 
Nebraska,  28908,  32819,  33699 
New  Hampshire,  19783 
New  Jersey,  2907 
New  York.  2907 
North  Dakota.  1680,  32819 
Oklahoma,  1681.  8109.  8110.  10691.  10692, 

10890,  10891,  11588,  16240 
Puerto  Rico,  28909.  30190 
South  Dakou,  30192,  33700 
Texas,  7915,  8110,  10692,  10693,  10890, 
11589,  14151,  17425,  33541.  33%3 
Vennont.  8111,  20458 
Washington.  14152,  15717,  16240,  16241, 

17425,20459,21157 
West  Virginia,  32820,  33542,  33963 
Wisconsin,  8794,  11589,  28910,  31239,  32820 
Wyoming,  2907 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Cooperating  Technical  Partners  initiative;  flood 
'     hazard  mapping.  30925 
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Project  Impact  Building  Disaster  Resistant 

Communities.  17426 
Meetings: 
Emergency  Medical  Services  Federal 

Interagency  Committee,  10693,  24372 
Federal  Radiological  Preparedness  Coordinating 

Committee,  21384,  33542 
National  Fire  Academy  Board  of  Visitors, 

10693,  19783 
National  Urban  Search  and  Rescue  Response 

System  Advisory  Committee,  370 
Public  Assistance  Program  Advisory 

Committee,  28910 
National  Flood  Insurance  Program: 

Flood  map  changes,  16710 
Privacy  Act 

Systems  of  records,  30927 
Radiological  Emergency  Preparedness: 
Alert  and  notification  requirements,  31362 
Exercise  evaluation  methodology,  31342 
Reports  and  guidance  documents;  availability,  etc.: 
Nuclear  power  plants  support;  criteria  for 

preparation  and  evaluation  of  radiological 

emergency  response  plans  and 

preparedness,  22270 

Federal  Energy  Regulatory 
Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Public  utility  mergers,  etc.;  application  filing 
requirements,  11536,  16121 
HUng  fees;  annual  update,  3451 
Natural  gas  companies  (Natural  Gas  Act): 
Facilities  construction  and  operation,  etc.;  filing 
of  applications;  technical  correction,  15347 
Pipelines;  project  cost  limits  under  blanket 
certificates,  14486 
Practice  and  procedure: 
FERC  Form  No.  6  and  related  Uniform  Systems 
of  Accounts;  revisions  and  electronic  filing, 
10573,  11537 
Public  utilities;  annual  charges,  15793 

PROPOSED  RULES 

Electronic  tariff  filings;  inquiry  and  informational 

conference,  15673 
Meetings: 
Electronic  tariff  filings;  informational 
conference,  17130 
Natural  Gas  Policy  Act 
Interstate  natural  gas  pipelines — 

Busiitess  practice  standards,  10980 
Natural  gas  transportation  policies  dialog; 
competitive  natural  gas  markets 
development  staff  conference,  1 3689 
Senu-annual  agenda,  26546 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7634, 

7635.  8575.  8576.  8577,  17870,  20143, 

23239,  23240 
Submission  for  OMB  review;  comment  request, 

1654.  8106,  10677,  18082,  20444,  20445, 

21749,  24353,  29098,  30722,  30896 
Electric  rate  and  corporate  regulation  filings: 
Allegheny  Power  et  al.,  1 5707 
Allofer,  Inc.,  et  al.,  19929 
Ameren  Energy  Generating  Co.  et  al.,  22544 
American  Electric  Power  Service  Corp.  et  al., 

9566,9835.31228 
American  Transmission  Co.  LLC  et  al.,  12770. 

23245 
ARE  Generation  Co..  L.L.C..  et  al.,  29789 
Big  West  Oil  Co.  et  al..  3577 


Biomasse  Italia  S.pA.  et  al.,  30179 
Black  HiUs  Corp.  et  al.,  17415 
Boston  Edison  Co.  et  al,  19760 
Carolina  Power  &  Light  Co.  et  al.,  33064 
Central  Hudson  Gas  &  Electric  Corp.  et  al., 

7480 
Centi^l  Illinois  Light  Co.  et  al.,  32344 
Cential  Maine  Power  Co.  et  al.,  13718,  28893 
CinCap  IX,  LLC,  et  al.,  288% 
Cinergy  Services,  Inc.,  et  al.,  787,  15415 
Qeco  Power  LLC  et  al.,  31633,  34438 
CMS  Distiibuted  Power  LL.C.  et  al.,  33536 
CMS  Operating  Co.  et  al.,  31231 
Cogenbix/Batesville,  LLC,  et  al.,  1 1162 
Commonwealth  Edison  Co.  et  al.,  1333,  13067, 

30447 
Coimecticut  Energy  Cooperative,  Inc.,  et  al., 

13525 
Connecticut  Light  &  Power  Co.  et  al..  7898 
Consolidated  Edison  Co.  of  New  Yoik.  Inc., 

etal.,  8580,  14377 
Constellation  Power  Source  Generation,  Inc.,  et 

al.,  27641 
Consumers  Energy  Co.  et  al.,  7750,  17873 
Dayton  Power  &  Light  Co.  et  al.,  18624 
Delmarva  Power  &  Light  Co.  el  al.,  4012 
Desert  Power.  L.P..  et  al.,  291 10 
DetiDit  Edison  Co.  et  al.,  16219,  17875 
Dominion  Nuclear  Marketing  11,  Inc.,  et  al., 

22546 
Duke  Electiic  Transmission  et  al.,  1335 
Duke  Energy  Audrain,  LLC,  et  al.,  14894 
Duke  Energy  Corp.  et  al.,  7902 
Duke  Energy  Lee.  LLC,  et  al.,  10278 
Duke  Energy  McClain,  LLC,  et  al.,  33957 
Effingham  County  Power.  LLC,  et  al.,  21379 
El  Dorado  Energy,  LLC,  et  al.,  23246 
Hectric  Energy.  Inc.,  et  al.,  8954 
Escatawpa  Funding,  L.P.,  et  al.,  17697 
FPLE  Rhode  Island  State  Energy,  LJ>.,  et  al.. 

8582 
Geysers  Stabitory  Trust  et  al.,  1116 
Haleywest  Li.C.  et  al.,  18239 
Idaho  Power  Co.  et  al.,  29304 
Indiana  Mesa  Power  Partners  D  LP  et  al.,  10680 
IntersUte  Power  Co.  et  al.,  15712 
Kenhicky  Mountain  Power,  LLC,  et  al.,  17543 
Keystone  Power  et  al.,  32807 
Lone  Oak  Energy  Center,  LLC,  et  al.,  18921 
Maclaren  Energyr  Inc.,  et  al.,  30181 
Magic  VaUey  Pipeline,  LJ».,  14379 
Merchant  Energy  Group  of  the  Americas,  Inc., 

et  al.,  26849 
Metto  Energy,  L.L.C.,  et  al.,  34439 
Metropolitan  Edison  Co.  et  al.,  14574 
Midwest  Electric  Power,  Inc.,  et  al.,  10492 
Minnesota  Power,  Inc.,  et  al.,  16664 
Mirant  Zeeland,  LLC,  et  al.,  21381 
NEO  California  Power  LLC  et  al.,  15231 
Nevada  Power  Co.  et  al.,  13922 
New  England  Power  Co.  et  al.,  18463 
New  Y(»k  Independent  System  Operator,  Inc., 

etal..  8214,  16458,20979 
Niagara  Mohawk  Holdings,  Inc.,  et  al.,  10280 
Niagara  Mohawk  Power  Corp.  et  al.,  16460, 

27955 
North  CaroUna  Power  Holdings,  LLC,  et  al., 

29792 
Northwest  Pipeline  Corp.,  16053 
North  West  Rural  Elecuic  Cooperative  et  al., 

26851 
NSTAR  Services  Co.  et  al.,  17416 
Old  Dominion  Electric  Cooperative  et  al.,  31637 
Oregon  Trail  Electric  Consumers  Cooperative, 

Inc.,  et  al.,  20144 
P&L  Coal  Holdings  Corp.  et  al.,  1 121 
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Pacific  Gas  &  Bectiic  Co.  et  al..  1659.  2424^ 

18465,  18922 
Panda  Gila  River.  L.P..  1974 
PECO  Energy  Co.  et  al..  8956.  20797 
PeiryviUe  Energy  Partners.  L.L.C..  et  al.,  151 1 1 
Pinnacle  West  Energy  Corp.  et  al.,  23909 
PJM  Inierconnectioo,  Li..C.,  et  al.,  23020, 

24360 
Plains  End.  LLC,  et  al..  33065 
Potomac  Electric  Power  Co.  et  al..  8957 
PPL  Electric  Utilities  Corp.,  28159 
PPL  Global.  LLC.  et  al..  10878 
PPL  Montour.  LLC.  et  al..  27497 
PSEG  Lawrenccburg  Energy  Co.  et  al..  1 1016 
PSEG  Nuclear  LLC  et  al.,  4810 
Public  Service  Co.  of  New  Mexico  et  al.,  28454 
Puget  Sound  Energy,  Inc.,  et  al.,  16053 
Riverside  Canal  Power  Co.  et  al.,  6600 
San  Diego  Gas  &  Electiic  Co.  et  al.,  2897 
San  Gorgonio  Power  Corp.  et  al..  20290 
Sierra  Pacific  Power  Co.  et  al.,  8392 
Solar  Turbines  Inc.  et  al..  33243 
Southern  Co.  Services.  Inc..  et  al..  9075,  20651. 

22286 
South  Jersey  Energy  Co.  et  al.,  10281 
Southwestern  Power  Administiation  et  al., 

19477 
Southwestern  Public  Service  Co.  et  al.,  32612 
Southwest  Power  Pool,  Inc.,  28160 
Tanir  Bavi  Power  Co.  Ltd.  et  al.,  29939 
Tractebel  Power,  Inc.,  et  al.,  21922 
TransAlu  USA  Inc.  et  al.,  23914,  34629 
UGI  Utilities,  Inc.,  et  al.,  1 1575 
Universal  Studios,  Inc.,  ei  al.,  14379 
UtiliCorp  United  Inc.  et  al.,  9568,  18761 
Valley  Electiic  Association,  Inc.,  et  al.,  7640 
Virginia  Electric  &  Power  Co.  et  al.,  4813, 

20448 
West  Texas  Utilities  Co.  et  al.,  1  lOIS 
Wisvesi  Connecticut,  LLC.  et  al..  12771 
Wolverine  Power  Supply  Cooperative.  Inc..  et 

al.,  21133 
Xcel  Energy  Operating  Companies  et  al.,  33958 
Electric  utilities  (Federal  Power  Act): 
Open  Access  Same-Time  Information  System 

(OASIS)  aiKl  standard  of  conduct — 
OASIS  business  practice  standards.  31234 
OASIS  Standards  and  Communicatioos 
Protocol  Document,  changes.  21135 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co.,  13068 
Alcoa  Power  Generating  Inc.,  15418 
Commonwealth  Power  Co..  17877.  18626 
Duke  Energy  Corp..  1 1017.  30898 
Eric  Boulevard  Hydropower  L.P.  et  al..  20654 
FaU  Line  Hydro  Co..  34180 
Florida  Gas  Transmission  Co..  1 8767,  20449 
(jeorgia  Power  Co..  9078 
Great  Northern  Paper.  Inc..  21382 
Guardian  Pipeline,  L.L.C.,  2428 
Gulfstream  Nabiral  Gas  System,  L.L.C.,  8783 
Horizon  Pipeline  Co.,  L.L.C.,  et  al..  27500 
Idaho  Power  Co..  26853.  26854 
JLH  Hydro.  Inc..  14897 
Millennium  Pipeline  Co..  L.P„  et  al..  1S233 
N.E.W.  Hydro,  Inc.,  10495  , 

Nekoosa  Packaging  Corp.,  9078,  10017 
Northbrook  Carolina  Hydro,  L.L.C.,  17545 
North  Fork  Hydroelectric  Project  et  al.,  8149 
Norway,  MI,  10017 
NYSD  L.P.,  22224 
Pacific  Gas  &  Electric  Co.,  28458,  291 1 1. 

30182 
PacifiCorp.  13924 
PG&E  Gas  Transmission.  Northwest  Coip., 

34443 
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PDftknd.  MI.  et  al..  23248.  23694 

Public  Utility  District  No.  2  of  Gnmt  County. 

WA.  30898 
Santa  Baibara.  CA.  7642 
Southern  LNG,  Inc..  20449 
Southern  Natural  Gas  Co..  7481 
SpringvUle  City,  UT,  18083 
Texas  Eastern  Transmission  Corp.,  13314 
Transcontinental  Gas  Pipe  Line  Corp..  13068 
Trunkline  Gas  Co.,  8783 
Envirotunental  statements;  notice  of  intent: 
ANR  Pipehne  Co.,  15852 
Colorado  Interstate  Gas  Co..  9839.  10284 
Columbia  Gas  Transmissioo  Corp.,  17698. 

28898 
Cove  Point  LNG  L.P..  1 1286 
Cypress  Natural  Gas  Co..  L.L.C..  30728 
Eastern  Shore  Natural  Gas  Co..  8217 
East  Tennessee  Natural  Gas  Co.,  15713.  15854 
Georgia  Strait  Crossing  Pipeline  LP.  30730 
Maritimes  &  Northeast  Pipeline.  LLC.  20980 
North  Baja  Pipeline.  LLC.  28160 
Petal  Gas  Storage,  Li-.C.,  12773 
PG&E  Gas  Transmission,  Northwest  Corp., 

19931 
Southern  Natural  Gas  Co.,  28899 
Springville  City.  UT,  15114 
Tennessee  Gas  Pipeline  Co..  30182 
Trailblazer  Pipeline  Co..  9312,  10567 
Transwestem  Pipeline  Co..  19764 
Hydroelectric  applicabons.  789.  790.  791.  1 122. 
1974.  2429,  4809,  4816,  4817.  4818,  4819. 
4820.  4821,  7482.  7483.  7484.  7485,  8218, 
8394,  8395,  8396,  8397,  8585,  8784,  8785, 
8786.  8787.  8958,  9078,  9314,  9315,  9572. 
9573,9841,  10017,  10495,  10881.  10882, 
11017,  11018,  11019,  11020.  1157Z  11577, 
11578,  11579,  11580,  11581,  11582,  11583. 
11584.  11585.  11586,  13069,  13314.  13720, 
13721,  13722,  13723,  14577,  15114.  15115. 
15234.  15418.  15419.  15855.  15856,  15857, 
16055.  16463.  16667,  16668,  16669,  16907. 
16908,  16909,  17171,  17418,  17419,  17420. 
17421,  17545,  17546,  17547,  17878,  17879, 
17880,  18084,  18085,  18086,  18466.  18467, 
18468,  18469,  18470,  18471,  18626,  18768, 
18769.  18770,  19004,  19162.  19479,  19765, 
19766.  19767,  19932,  20450,  20800,  20801. 
20982,  20983.  20984.  20985.  21376.  21378, 
21924.  22224,  23249.  23250.  23251.  23252. 
23917.  23918.  23919.  23920.  24363.  24364. 
24365.  24366.  27090,  27091,  2709Z  27093, 
27094.  27096,  27097.  27098,  27099,  27100, 
27101,  27102,  27103,  27104,  27,  27501, 
27956,  27957,  27958.  27959,  27960,  27961, 
28161.  28459,  28460.  28741.  28742.  28743, 
28744,  28745,  28746,  28747,  291 12,  291 13. 
291 14.  291 15.  291 16.  291 17.  291 18.  29307. 
29566,  29567,  29568,  29569,  29793,  29940, 
29941,  2994^  29943,  30184,  30185,  30186, 
30450,  3045i  30453,  30454,  30733,  30734, 
30735.  30736,  30898.  30899,  30900,  31234, 
31235,  31236.  31641,  31642,  31643.  31644, 
31902,  31903,  31904,  31905,  31906,  32346, 
32347,  32348,  32349,  32350,  32351,  32352, 
32353,  32354,  32355,  32945,  32946,  32947, 
32948.  32949,  33069,  33070,  33071,  33072, 
33073.  33074.  33075.  33076.  33077,  33961. 
33962.34444 
Meetings: 
Califoraia  Natural  Gas  Transportation 

In6astiucture;  staff  technical  conference. 
23253 
Interstate  natural  gas  £Mabty-plaiming  seminar, 

4822.  17547,  32950 
Natural  gas  tiansportabon  policies  needed  to 
£M3litate  development  of  competitive 


32 


natural  gas  markets;  dialog  between 
industry  and  agency.  8108 
Regional  Transmission  Organizatioos; 
interregional  coordination  conference. 
30455 
Western  United  States;  electric  generation  and 
natural  gas  supply  increase;  obstacles 
removal,  16056,  17173,  17422 
Meetings;  Sunshine  Act,  1664.  6604,  8959,  9842, 
10883,  14577,  16464,  18627,  20451,  24367. 
29119.31907.32356.33676 
Nahiral  Gas  Policy  Act,  etc.: 
California  market;  natural  gas  sales;  reporting 

re(]uirements,  29121 
Short-tern)  and  interstate  natural  gas 

transportation  services;  regulation,  16670 
Oil  pipelines: 
Producer  Price  Index  for  Fmished  Goods; 
annual  change,  28748 
Practice  and  procedure: 
Electronic  filing  of  proposed  rules,  14897 
Issuaitce  Posting  System;  electronic  publication 

of  orders,  32614 
Off-the -record  communications,  1 123,  6605. 
8586,  10496,  15115,  17173,  18926,  20986, 
23921,  28749,  30737,  33245 
Presidential  permit  applications: 

Vector  Pipehne  L.P.,  15235 
Reports  and  guidance  documents;  availability,  etc.: 
Western  United  States;  electric  generation  and 
natural  gas  supply  increase;  obstacles 
removal.  15858 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  21754 
Applications,  hearings,  determinations,  etc.: 
AES  Medina  Valley  Cogen.  LX.C,  1970. 

15413.23016 
AIG  Energy  Trading  Inc.,  33057 
Alabama  Electric  Marketing,  LLC,  2894 
Algonquin  Gas  Transmission  Co.,  2416,  8210, 

24355,  27084,  33673,  34435 
Algonquin  Gas  Transmission  Co.  et  al.,  1970, 

18919 
Algonquin  LNG,  Inc..  24355,  33673 
Allegheny  Energy  Global  Markets,  LLC,  14367 
Allegheny  Energy  Service  Corp.,  34436 
Allegheny  Energy  Supply,  10877 
Allegheny  Energy  Supply  Conemaugh,  LLC, 

10677,  11283 
Alliance  Companies  et  al.,  13312 
Alliance  Pipeline  LJ>.,  21750 
AUiant  Energy  Corpotale  Services,  Inc.,  8950, 

16453,  20646 
AltaGas  Facilities  (U.S.)  Inc.  Suprex  Energy 

Corp.,  20647 
Alternate  Power  Source,  Inc.,  28893 
Ameren  Corp.  et  al.,  33673 
Ameren  Energy  Development  Co.,  1 1570 
American  Electric  Power,  9564 
American  Electiic  Power  Service  Corp.,  24355 
American  Electric  Power  Service  Corp.  et  al., 

9563,  10878 
American  Ref-Puel  Co.  of  Niagara,  L.P..  13063, 

23687 
Amoco  Production  Co.  et  al.,  4808 
ANR  Gas  Pipeline  Co.,  31226 
ANR  Pipehne  Co.,  1655,  8211,  10678,  11011. 
14367,  14368,  16464,  17871,  18760. 
19474,  23903,  27084,  29099,  31626. 
32801,  32804,  32805,  32806 
ANR  Storage  Co.  et  al.,  28737 
Arizona  Public  Service  Co.,  16454 
Arkansas  Oklahoma  Gas  Corp..  13063 
Arkansas  Western  Gas  Co.,  23903,  27758 
Associated  NaQual  Gas  Co.,  23241 
Atlantic  City  Electric  Co.,  30442 


Attala  Generating  Co..  LX.C.,  8781,  13516 

Avista  Corp.  et  al..  27496 

Axia  Energy.  L.P..  8950 

Badger  Windpower.  LLC,  14566,  23687 

Bahimore  Gas  &  Electric  Co.,  18920 

Bangor  Hydro-Electric  Co.,  33956.  34626 

Bamet  Hydro  Co.  et  al..  16046 

Bay  Gas  Storage  Co..  Ltd..  17412 

Bear  Creek  Storage  Co.,  12507 

Bethlehem  Steel  Corp.,  21750 

Big  West  Oil  Co.,  7636 

Black  Martin  Pipeline  Co.,  27947 

Bonneville  Power  Administration,  31626 

Boston  Edison  Co.,  15108 

Boundary  Gas  Inc.,  7478 

Bridgeline  Holdings,  L.P.,  32801 

Bridgeport  Harbor  Power  LLC  et  al.,  20648 

Caledonia  Generating,  Li.C,  26848,  28036 

CaUfomia  Independent  System  Operator  Corp., 

20143 
CaUfomia  Independent  System  Operator  Corp. 

et  al.,  31226 
CaUfomians  for  Renewable  Energy,  Inc.,  20648 
Cahfomia  PubUc  Utilities  Commission  et  al.. 

18237 
Cambria  Cogen  Co..  22223 
Canal  Electric  Co.,  11159 
Carnegie  Interstate  Pipeline  Co.,  4009,  4808 
Carolina  Power  &  Light  Co.,  1 1 159 
Carolina  Power  &  Light  Co.  et  al„  16454, 

23016 
CE  Generation.  Li.C.  31226 
Celerity  Energy  of  New  Mexico,  LLC,  27948 
Cential  Hudson  Gas  &  Electric  Corp..  4808 
Central  Maine  Power  Co..  13313.  28157 
Chandeleur  Pipe  LiiK  Co..  10490.  20648, 

23017.  31626 
Chandeleur  Pipe  Line  Co.  et  al.  21750 
Chevron  Products  Co..  12768.  13714 
Cinergy  Services,  Inc.,  783 
Citizens  Communications  Co.,  1 101 1 
Colorado  Interstate  Gas  Co..  1971,  2417,  10015, 

14566,  18614,  23904,  31227,  31627,  31899 
Columbia  Gas  Transmission  Corp.,  3571,  9309, 

13516,  14567,  15704,  19474.  19928. 
24126.  26847.  27496.  27948.  29303. 
29786,  30723,  33058 

Columbia  Gas  Transmission  Corp.  et  al.,  8950 
Columbia  Gulf  Transmission  Co.,  2417,  8211, 

9826,  13919,  14568,  18615,  23688.  27948, 

33058,  33674 
Commonwealth  Edison  Co.,  1 1 159,  26848, 

33059 
ConiKCticut  Energy  Cooperative,  Inc.,  21751 
Consolidated  Edison  Co.  of  New  York.  Inc.. 

2895 
Constellation  Power  Source  Generation,  Inc., 

8780,  1 1 160 
Consumers  Energy  Co.,  3572,  19161 
Consumers  of  New  England,  1 3064 
Continental  Energy  Services,  Inc.,  et  al..  8578 
Cook  Inlet  Power,  LP,  3572 
Coral  Energy  Management,  LLC,  24127 
Coral  Power,  Li.C,  et  al..  10678 
Cottonwood  Energy  Co.  LP,  9564 
Cove  Point  LNG  L.P.,  9697.  14368.  20972, 

27949.  33242 
Covert  Generating  Co..  LLC.  8106.  1 101 1 
Cranberry  Pipeline  Corp..  15852 
Cypress  Natural  Gas  Co..  L.L.C..  24127 
Dairyland  Power  Cooperative.  13920 
Dauphin  Island  Gathning  Partners.  9827. 

13517.  20973 

Dearbome  Industrial  Generation.  Li..C.,  14368 
Delmarva  Power  &  Li^t  Co.,  30442 
DeSoto  Pipehne  Co.,  Inc..  30443 
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Dcstin  Pipeline  Co..  L.L.C.,  24128 
Discovery  Gas  Transmission  LLC,  23904, 

31899 
Disoigas  of  Massachusetts  LLC.  16454,  23689 
Dominion  Resources,  Iik.,  et  al.,  2417 
Dominion  Retail,  Inc.,  4009 
Dominion  Transmission,  Inc.,  1114.  2417.  2418, 

3572,  9827,  10016,  11012,  13064.  13517. 

14568.  14569.  15704.  16662,  18615. 
18616,  18920,  19926,  20649,  21751, 
23017,  27949,  28451,  29099,  32340,  32341 

Dominimi  Transmission,  Inc.,  et  al.,  8951 

Doyle  I.  L.L.C..  13313 

DPL  Energy  Resources,  Inc.,  104 

Duke  Energy  Audrain.  LLC,  22223,  31627 

Duke  Energy  Hinds,  LLC.  6598 

Dukf  Energy  Lee.  LLC.  3573.  11012 

Duke  Energy  McClain.  LLC.  28%.  9699 

Duke  Energy  Moapa.  LLC,  10878.  31627 

Duke  Energy  Mohave.  LLC,  30179 

Duke  Energy  Power  Marketing,  LLC,  31628 

Dunlap.  TN,  28737 

Eastern  Shore  Natiiral  Gas  Co.,  783,  1115, 

6599,  9827,  11283.  15851.  18926.  23904, 

28452,  31628 
East  Tennessee  Natural  Gas  Co.,  10490,  13714, 

15229,  18458,  20144.  24356,  27084. 

30724,  33674 

Edison  Mission  Energy,  22543 
Effingham  County  Power.  LLC.  27950 
Egan  Hub  Partners.  L.P..  8389.  11284.  11570. 

34626 
El  Dorado  Energy.  LLC,  8951 
El  Dorado  Irrigation  District,  16047,  30443 
Electric  Power  Supply  Association  et  al.,  17695 
Elizabethtown  Power,  LLC,  29564 
El  Paso  Natiiral  Gas  Co.,  1656,  9310.  13313. 

14569.  16047.  16455.  18458.  28157. 

30725,  32342 

El  Paso  Nahiral  Gas  Co.  et  al.,  29563 

El  wood  Energy  D,  LLC,  et  al.,  16455 

Enogex,  Inc.,  11571,27496 

Enron  Energy  Services,  Inc.,  et  al.,  26849 

Enron  SandhiU  L.P.,  21752 

Entergy  Nuclear  Indian  Point  2,  LLC,  33059 

Entergy  Services,  Inc.,  8578,  29100,  30443, 

31629 
Entergy  Solutions  Supply  Ltd..  30444 
Equitrans,  LJ>.,  4809,  28737 
Erie  Boulevard  Hydropowcr,  LP.,  28452,  28453 
Erie  Boulevard  Hydropower,  L.P.  et  al.,  1656 
EWO  Marketing,  L.P.,  8951 
FirstEnergy  Generation  Corp.,  13518 
Florida  Gas  Transmission  Co.,  1656,  13518, 

17413,  23904,  30725,  32802 
Florida  Power  &  Light  Co.,  20973,  27758 
Florida  Power  Corp.,  15851 
FPL  Energy  Vanscyck,  L.L.C.,  13519 
Gas  Research  Institiite,  31900 
GenHoldings  I,  LLC,  et  al..  34627 
Georges  Colliers.  Inc..  17542 
Georgia-Pacific  Corp..  21376 
Georgia  Power  Co.  et  al.,  13519 
Georgia  Straits  Crossing  Pipehne  L.P.,  23905 
Geothennal  Properties,  Inc..  13715 
GPN  Pleasant  Hill,  LLC,  et  al.,  13715 
Granite  State  Gas  Transmission,  Inc.,  7636, 

27950,  33059 
Great  Bay  Power  Corp..  27951.  31629 
Great  Lakes  Gas  Transmission  L.P.,  10016. 

15705.  16456.  17695,  23689,  23906, 

28738,  34178,  34179 
Green  Canyon  Pipe  Line  Co.,  LJ>.,  32802 
Grynberg,  Jack  J.,  et  al.,  11571 
Gulf  South  Pipeline  Co.,  LP,  7636,  8952.  9828. 

9829,  10016,  16663,  17413,  17695,  18459, 

18616,21131,21752.28453,30725.33674 


Harquahala  Generating  Co..  LLC.  14369 
Head  County  Power,  L.L.C.,  14369 
Hunlock  Creek  Enet^  Venhircs,  6599 
Idaho  Power  Co.,  8390,  17871,  21132,  24356, 

28157 
Idaho  Povirer  Co.  et  al.,  26848 
Illinois  Power  Co.,  8390 
Indeck  Maine  Energy.  LL.C.,  31629 
Indiana  Gas  Co.,  Inc.,  821 1 
Indiana  Michigan  Power  Co.,  13519 
Intermountain  Municipal  Gas  Agency  et  al., 

30896 
Intersute  Power  Co.,  17871 
IPP  Energy  LLC,  8781 
Iroquois  Gas  Transmission  System,  L.P.,  784, 

1971,  8107,  8952 
Islander  East  Pipehne  Co.,  LJ..C.,  34436 
ISO  New  England  Inc.,  8578,  32803 
Kansas  City  Power  &  Light  Co.,  33242 
Kentiicky  Pioneer  Energy  LJ..C.,  13065 
Kern  River  Gas  Transmission  Co.,  4010.  9310. 

14569.  15705.  15706.  15858.  16048, 

18459,  27085,  28738,  31630,  31900.  32342 
KeySpan-Ravenswood,  Inc.,  15108 
Kinder  Morgan  Interstate  Gas  Transmission 

LLC,  3573,  18083,  18616.  24356.  29100. 

31227.  31630,  33060 
KN  Wattenberg  Transmission  L.L.C..  30444 
Koch  Gateway  Pipeline  Co..  1657 
Koch  Gateway  Pipehne  Co.  et  al..  2418 
KO  Transmission  Co..  15229 
LG&E  Energy  Mariceting.  Inc..  27951 
LG&E  Power  Monroe  LLC.  21920 
LodcportNY.  11580 
Los  Angeles  Water  and  Power  Department, 

13065 
Louisiana  Public  Service  Commission  et  al., 

33242 
Lumberton  Power.  LLC.  29564 
Lyndonville  (VT)  Electric  Department.  13520 
MagnoUa  Energy,  L.P.,  21920 
Maritimes  &  Northeast  Pipeline,  LX.C,  1657, 

8149,  9829,  20795,  243S7,  33675 
MEP  Pleasant  HiU  Operating,  LLC.  14369 
Merrill  Lynch  Capital  Services,  Inc.,  8107, 

13716 
Michigan  and  Michigan  Pubhc  Service 

Commission,  27085 
MidAmerican  Energy  Co.,  17414 
Midcoast  Interstate  Transmission,  Inc.,  1 1572 
Mid  Louisiana  Gas  Co.,  21752 
Midwestern  Gas  Transmission  Co.,  1971,  9829 
Millennium  Pipehne  Co.,  LP,  et  al.,  29787 
Mirant  Americas  Energy  Marketing.  L.P.,  et  al., 

16456.  34179 
Mississippi  River  Transmission  Corp.,  9830. 

14370,  15706,  18460,  28158,  32803 
MobUe  Energy,  LLC.  6600 
Mojave  Pipehne  Co..  17696 
Montana  Power  Co.  et  al..  361 
M«gan  Stanley  Capital  Group  Inc..  7748. 

33535 
Mountain  View  Power  Partners  11,  LLC,  1 1012, 

21921 
Naniwa  Energy  LLC,  13716 
National  Association  of  Gas  Consumers,  9830 
National  Fuel  Gas  Distribution  Corp.,  1115, 

10285,  32803 
National  Fuel  Gas  Suf^ly  Corp.,  3573,  3574, 
9830,  9831,  13520,  14136,  14370,  15109, 

15229,  18460,  23689,  31630,  31901 
Natural  Gas  Pipehne  Co.  of  America,  3574, 
7637,  9073,  9074,  10679.  14371,  15230, 

17414,  17696,  17872,  18617,  18921. 

19926.  20974.  23690,  24357,  24358. 
31907,  32943,  33535 


Nahiral  Gas  Trading  Corp.,  8212 

Nekoosa  Padtaging  Corp.,  7637,  13520 

NEO  Cahfomia  Power  LLC,  26851 

New  England  Power  Co.,  4010 

New  England  Power  Pool  et  al.,  33675 

New  York  Independent  System  Operator.  Inc. 

4823,  29100 
New  York  Power  Authority,  785 
New  York  State  Electric  &  Gas  Corp.,  1 1 160, 

15413,  28739 
New  York  Stale  ReUability  Council,  16456 
Niagara  Mohawk  Holdings,  hic.,  el  al..  17168 
Niagara  Mohawk  Power  Corp..  13521 
Nicor  Energy.  L.L.C.  24129 
Nine  Mile  Point  Nuclear  Station.  LLC.  29564 
Nomew  Energy  Supply.  Inc.,  16217 
Nomew  Energy  Supply,  Inc.,  et  al.,  15414, 

16050 
North  CaroUna  Power  Holdings,  L.L.C.  4010, 

9564 
Northeast  Texas  Electric  Cooperative,  Inc.,  et 

al.,  24358 
Northern  Border  Pipeline  Co.,  2418,  1 1284, 

14570,  18617,  19927,  20974,  23690, 

27951,  30726,  31227.  33956.  34179 
Northern  Iowa  Windpower,  LLC,  27951 
Northern  Nahiral  Gas  Co.,  104,  1658,  2419, 

7478,  7637,  9831,  11573,  12769,  17169. 

18618,  19475,  19927,  21753,  21921, 

23241,  23691,  23907,  29565,  29566, 

30444,  30726,  31228,  31646,  33060 
Northern  States  Power  Co.,  7638,  1 1013 
Northern  Sutes  Power  Co.  et  al.,  1 1014 
Northwest  Alaskan  Pipeline  Co.,  14371,  20975, 

23242 
Northwestern  Wisconsin  Electric  Co.,  8212 
Northwest  Pipehne  Corp.,  3574,  7479,  931 1, 

13065,  14371,  16051.  16457.  27086. 

28158.  28453.  28740.  29101.  30727.  33535 
Northwest  Regional  Power.  LLC,  27952 
NSTAR  Electiic  &  Gas  Corp.,  28158 
NUI  CorpTNUI  Utilities,  Inc.,  et  al.,  27086 
Ogden  Energy  Group,  Inc.,  10679 
Ohio  Valley  Hub,  LLC,  27087 
OkTex  Pipeline  Co.,  10491,  24129 
Ouy  Mesa  Generating  Co.,  LLC,  20147 
Outback  Power  Marketing,  hic,  104 
Overthnist  Pipeline  Co.,  2419,  7479,  13521. 

15230,  24129,  27087 
Ozark  Gas  Transmission,  L.L.C.  7638 
Ozark  Gas  Transmission,  L.L.C.,  et  al.,  1 3066 
Pacific  Gas  &  Electric  Co.,  9565 
PacifiCorp,  20446,  23017,  27640,  27952,  33061 
Panda  Culloden  Power,  LJ».,  8781 
Panda  GUa  River,  L.P.,  1 1 160,  16457 
PanEnergy  Louisiana  Intrastate.  LLC,  23243 
Panhandle  Eastern  Pipe  Line  Co..  1658.  1972, 

8107.  11161.  14372.  18618.  23692.  33061 
VC&E  Gas  Transmission.  Northwest  Corp., 

31631 
Peoples  Gas  Light  A  Coke  Co.,  23243 
Perryville  Energy  Partners,  L.L.C.,  27953 
Petal  Gas  Storage,  Li-.C,  8952,  30727 
PG&E  Gas  Transmission,  Northwest  Corp., 

10491,  1049Z  13920,  14570,  18619. 

18760,  20148,  23907,  24130,  30445, 

32944,  33062 
PG&E  National  Energy  Group,  LLC,  et  al..  785 
Pine  Needle  LNG  Co..  LLC.  14372,  18461 
PJM  Interconnection.  Li.C.  8390.  19475 
Portland  General  Electiic  Co.,  10878,  20796 
Portland  Natural  Gas  Transmission  System. 

20649 
Power  Authority  of  State  of  New  York.  21377 
Powcrex  Corp.,  17169 
PPL  Bninner  Ishmd,  IXC.  1 1014 
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PPL  Holtwood.  LLC.  1 1014 

PPL  Martins  Creek,  LLC,  1 1010 

PPL  Susquehanna,  LLC.  11014 

PPL  Wallingford  Energy  LLC,  29566 

PSEG  Fossil  LLC,  11161 

Questar  Pipeline  Co.,  931 1,  13066.  18620, 

20649.  21 132,  27088.  30445,  32803 
Rail  Energy  of  Montana.  LLC.  16663 
Raptor  Natural  Pipeline  LLC.  32804 
Raton  Gas  Transmission  Co..  6600 
Rcdbud  Energy  LP.  11161.  21753 
Reliant  Energy  Aurora.  LP.  8782 
Reliant  Energy  Gas  Transmission  Co..  1658. 
2419.  2420.  8953.  9831.  14570.  14571. 
16457,  18461.  18462.  18621,  23908. 
27953.  28454.  31631 
ReUant  Energy  Power  Generation.  Inc.,  et  al.. 

17170 
ReUant  Energy  Transmission  Co..  1 8622 
Reliant  Gas  Transmission  Co..  28740 
Rivenide  Generating  Co..  L.L.C..  13717 
Rowan  County  Power.  LLC.  27953 
Rumford  Power  Associates.  L.P..  34180 
S.D.  Wanen  Co..  13521.  13522,  13523 
Salt  River  Project  Agricultural  Improvement  and 

Power  District,  1 1014,  30897 
San  Diego  Gas  &  Electric  Co.,  7479.  8390, 

151 10.  22223.  23243.  27758.  27954 
San  Diego  Gas  &  Electric  Co.  et  al.,  6603. 

8391.  16051.29102 
Sea  Robin  Pipeline  Co..  2420.  20975,  33062 
SEl  Michigan,  L.L.C.,  3575 
Sempra  Energy  Resources,  11161.  14571.  23018 
SF  Phosphates  Limited  Co..  LLC.  14893 
Siem  Southwest  Cooperative  Services.  Inc., 

20650 
Sierra  Southwest  Cooperative  Services,  Inc.,  et 

al..  30446 
Siena  Southwest  Electric  Power  Cooperative 

Services.  Inc..  20650 
South  Carolina  Public  Service  Authority.  9074 
South  Carolina  PubUc  Service  Authority  et  al.. 

14571 
South  Eastern  Energy  Corp.  el  al..  32343 
Southeastern  Natural  Gas  Co..  1972 
Southern  California  Edison  Co.,  1 1573 
Southern  California  Edison  Co.  et  al..  11573 
Southern  Company-Florida  LLC,  30446 
Southern  LNG  Inc..  24359 
Southern  Natural  Gas  Co..  1973.  3576,  9832. 
13523.  14373.  18462,  20975.  23244. 
27088.  29787 
Soathwesten  Electric  Power  Co..  20976 
Southwest  Gas  Storage  Co.,  8782,  14373,  33062 
Southwest  Power  Pool.  Inc..  27954,  31631 
Southwest  Power  Pool,  Inc.,  et  al.,  32944 
Southwest  Regional  Transmission  Association, 

20148 
Southwest  Transmission  Cooperative,  Inc.. 

20650 
Sl  Joseph  Light  &  Power  Co..  1 1 162 
Sn  CapitiJ  Co..  2895 
Stiitegic  Energy.  Li,.C..  13920.  19475 
Summit  Power  NW  LLC.  30447 
SunCor  Development  Co..  1116 
Sundance  Energy.  23692 
Tacoma  Public  Utilities.  28740 
Tennessee  Gas  Pipeline  Co..  1973.  2420.  4810. 
6603.  9565.  9832.  11284.  13070.  13921. 
14373.  14374.  14571.  16458.  18622, 
18623,  18921.  19476.  19834.  20446. 
20447.  20448.  20976.  20977.  2369Z 
23693.  27640.  31632,  33063,  34437 
Texas  Eastern  Transmission  Corp.,  1973.  3576. 

8213.  8579.  8614.  20448,  20796,  32343 
Texas  Eastern  Transmission  LP,  23018.  23908. 
28741.  32804.  33675 


Texas  Gas  Transmission  Corp.,  3577.  9832. 

15706.  17414,  17872.  18926.  19928. 

207%.  21378.  27954,  28159.  30447 
Texas  Gas  Transmission  Corp.  et  al..  13921 
Tiger  Natiiral  Gas.  Inc..  13717 
Total  Peaking  Services.  L.L.C..  786.  931 1 
Trailblazer  Pipeline  Co..  7638 
TransColorado  Gas  Transmission  Co..  1974. 

2421.  9833,  14374,  14572.  20650.  23693. 
27089.  28741.  33956 

Transcontinental  Gas  Pipe  Line  Corp.,  1659. 

2422.  3577.  9312.  9833.  10679.  13524. 
14374.  14375.  14572.  14573.  16218. 
17170.  18623.  19476.  19759.  23018. 
23019.  23909.  27089.  29788.  34180.  34627 

Transcontinental  Gas  Pipe  Line  Corp.  et  al.. 

16052 
Transok,  LLC.  9834.  29304 
Transwestem  Pipeline  Co..  786.  2422.  9834. 

11285.  11574.  13922.  14573,  14574. 

17872.  18238.  18761,  24130.  24359.  30728 
Transwestem  Pipeline  Corp..  1 3524 
Tnmkline  Gas  Co..  14375.  21132.  23693, 

24131,33064 
Trunkline  LNG  Co.,  401 1.  11285,  176%, 

31632,  33064 

Tucson  Electric  Power  Co.,  13525 

Tuscatora  Gas  Transmission  Co..  20978.  21 133. 

21753.29110 
Twelvepole  Creek.  LLC.  14376 
Union  Power  Partners.  L.P..  1 1 162.  16458 
Upper  Peninsula  Power  Co.  et  al..  31632 
USG  Pipeline  Co..  23019 
Various  companies;  business  practice  standards. 

18623 
Vector  Pipeline,  L.P..  20651 
Venice  Gathering  System.  LX.C.  1659 
Vernon.  CA.  24359 
Viking  Gas  Transmission  Co..  786.  2422,  2895, 

8213.  14376,  15231,  17873,  21754,  31228 
Virginia  Electiic  &  Power  Co..  13525 
Westar  Generating.  Inc.,  17697 
Western  Gas  Resources.  Inc..  151 10 
Western  Systems  Power  Pool.  27497 
WestGas  Interstate,  Inc..  8954 
Wesunoreland-LG&E  Partners.  8954 
Whiting  Clean  Energy.  Inc..  13066.  23694. 

33243 
Williams  Energy  Marketing  &  Trading  Co., 

16664 
Williams  Gas  Pipelines  Central.  Inc..  2423. 

10680,  13717.  18462,  23019.  30447. 

31633.  31902 

Williams  Gas  Processing-Gulf  Coast  Co..  L.P.. 

16219,  29937 
Williston  Basin  Interstate  Pipeline  Co..  2423. 

7749.  8213.  11574.  14377.  15231.  18463. 

23694.  24131.  27089.  28159.  29110. 

31633.  31902 
Wilhston  Basin  Interstate  Pipeline  Co.  et  al.. 

29938 
Wisconsin  Pubhc  Power  Inc..  8580 
Wisconsin  PubUc  Service  Corp.  et  al..  8108 
Wisvest-Connecticut.  LLC.  et  al..  20290.  32344 
Woodstone  Lakes  Development.  LLC,  et  al.. 

8391 
Wyoming  Interstate  Co.,  Ltd..  4012,  1 1285. 

14574 
Xcel  Energy  Operating  Companies.  8580 
Xcel  Energy  Services.  Inc..  9565 
Young  Gas  Storage  Co..  Ltd.,  19476 
Zia  Nahiral  Gas  Co.,  15858,  32944 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Transportation  Equity  Act  for  21$t  Century, 
impie  mentation — 
Federal-aid  project  authorization  and 
agreement.  23845 


Truck  size  and  weight — 
National  Network  definition;  CFR  conectioo, 
13012 
Intelligent  Transportation  System  architectiire  and 
standards.  1446 
Correction,  19854 
Effective  date  delay.  9198 
Right-of-way  ar»d  environment: 
Mitigation  of  impacts  to  wetlands  and  natural 
habitat;  effective  date  delay,  8089 
Seat  belt  use: 
Safety  incentive  grants;  allocations  based  on 
State  seat  belt  use  rates.  20921 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Uniform  Traffic  Control  Devices  Manual — 
Accessible  pedestiian  signals;  supporting 
information  and  guidance,  27480 
Right-of-way  and  environment: 
Real  estate  program  administration;  relocation 
assistance  benefits.  23636 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9890. 

15316 
Submission  for  OMB  review;  comment  request, 

7840.  7841.  10340,  12827.  12828.  16973. 

22636 
Environmental  statements;  availability,  etc.: 
Douglas  County.  CO,  2721 1 
Holt  County.  MO.  and  Richardson  County,  NE, 

21192 
Environmental  statements;  notice  of  intent: 
Anchorage,  AK,  127 

Bellevue.  King  County,  WA;  rescission.  31973 
Berrien  County.  Ml.  30978 
Bolivar.  Sunflower.  Coahoma,  and  Tunica 

Counties,  MS.  23754 
Cambria  County.  PA.  32412 
Champaign  County.  OH.  14245 
Constantine.  Ml.  11630 
Douglas  County,  WA.  15318 
Dubuque  County.  I  A.  20516 
East  Baton  Rouge  Parish.  LA;  withdrawn, 

17994 
Etowah  County.  AL.  29206 
Evansville.  IN  and  Henderson,  KY.  23966 
Hocking  and  Athens  Counties.  OH.  19831 
Kelso-Martin's  Bluff  Rail  Project.  WA.  175% 
King  County.  WA,  4889,  21 193 
KUckital  and  Skamania  Counties.  WA,  and 

Hood  River  County.  OR,  12583 
Lake  County,  MT.  32661 
Maricopa  County.  AZ.  20345 
Marin  and  Sonoma  Counties.  CA.  22066 
Marion  County.  WV.  34510 
Mendocino  County.  CA.  12584 
Merced  County.  CA.  18146.  21038 
Mercer  and  Middlesex  Counties.  NJ.  1369 
New  Yoric,  NY.  30785 
Oakland  and  Genesee  Counties.  MI.  33737 
Orange  and  San  Diego  Counties.  CA,  10934, 

14978 
Putnam  and  Jackson  Counties,  TN,  13997 
Rensselaer  County,  NY,  1 184 
Riverside  County.  CA.  2951 
Rock  Island  County.  IL,  et  al..  7692 
San  Diego  County.  CA.  28942 
SeatUe.  King  County.  WA.  33602 
Shelby  County  et  al..  TN,  27746 
Shelby  County.  TN.  and  DeSoto  County.  MS, 

22282 
Somerset  County.  PA.  21039 
Suffolk  County.  NY.  31973 
Waukesha  County.  Wl.  16520 
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WebcrCounty,UT.  18844 
•  WilHamson  County.  TN.  34313,  3451 1 

Wythe  County,  VA.  23%7 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rational  speed  limits,  setting  and  enforcing; 

demonstration  and  evaluation,  29855 
Transportation  Equity  Act  for  21st  Century — 
National  Corridor  Plaiming  and  Development 
Program  and  Coordinated  Border 
Inftastivcture  Program,  23073,  28942 
Value  Pricing  Pilot  Program,  23077 
Transportation  Infrastructure  Finance  and 
Innovation  Act  of  1998;  major  surface 
transportation  projects;  credit  assistance. 
27747 
Intelligent  Transportation  Infrastructure  Program; 

participation.  29861 
Meetings: 
Intelligent  Transportation  Society  of  America. 
16311.23314,26909 
National  Intelligent  Transportation  Systems 
Architecture;  new  user  service.  20026 
Reports  and  guidance  documents;  availability,  etc.: 
Telecommunications  installations  on  limited 
access  highway  right-of-way.  6753 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Intelligent  Transportation  System;  critical 

standards.  20517 
Mega  projects;  financial  plans;  implementation 
guidance.  1185 

,  Federal  Housing  Enterprise  Oversight 
Office 

RULES 

Practice  and  procedure: 
Civil  money  penalties;  inflation  adjustment,  709 
Federal  National  Mortgage  Association  and 
Federal  Home  Loan  Mortgage 
Corporation — 
Assessments.  18037 
Civil  money  penalties,  etc..  18040 

PROPOSED  RULES 

Practice  and  procedure: 
Federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac)— 
Corporate  governance.  18709.  20217 
Federal  National  Mortgage  Associaticn  (Fannie 
Mae)— 
Corporate  governance.  18709.  20217 
Prompt  supervisory  response  and  corrective 
action.  18694 
Semi-aimual  agenda.  26336 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Annual  bank  board  of  directors  meetings; 

minimum  number,  maintenance  of  effort, 

24263 
Capital  stiTicmre  requirements.  8262 

PROPOSED  RULES 

Affordable  Housing  Program;  amendments.  23864 
Federal  home  loan  bank  system: 

Capital  structure  requirements.  14093 

Unsecured  credit  liinits.  1 3688 
Semi-annual  agenda.  26550 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1989, 

17557 
Submission  for  OMB  review;  comment  request. 

17710.  20991 


Federal  home  loan  bank  system: 
Commuiuty  financial  institutions  average  total 
assets  and  directors  annual  compensation; 
limits;  aimual  adjustments.  8402 
Community  support  review;  members  selected 

for  review;  list.  3581,  19485 
Items  processing  and  settlement  (negotiable 
order  of  withdrawal  or  NOW),  demand 
deposit  accounting,  and  other  services; 
prices,  16469 
Membership;  applications,  petitions,  etc. — 
Washington  Mutual  Bank,  FA,  7650 
Meetings;  Sunshine  Act,  1990.  7764.  10503. 
11169 

Federal  Maritime  Commission 

PROPOSED  RULES 

Practice  and  procedure: 

Alternative  dispute  resolution,  27921 
Semi-aimual  agenda,  26556 

NOTICES 

Agreements;  additional  information  requests: 
United  States  Australasia  Agreement,  1990 

Agreements  filed,  etc.,  797.  1990,  4827.  7651. 
10302.  11170.  127%.  13925.  14902.  15875, 
17175.  17894,  18776.  19953.  20992,  23698. 
27143.  28492.  29803.  30738.  31919.  33085. 
34198 

Casualty  and  nonperformance  certificates: 
American  Classic  Voyages  Co.  et  al..  17175 
United  States  Lines  et  al..  17176 

Complaints  filed: 
Canyon  Enterprises.  18776 
Pactrans  Air  &  Sea.  Inc..  13319 
Transworid  Shipping  (USA),  Inc..  13319 

Investigations,  hearings,  petitions,  etc.: 
Port  Canaveral  and  Port  Everglades.  FL; 
exclusive  tag  arrangements.  29804 

Meetings;  Sunshine  Act.  23029.  31648 

Ocean  Shipping  Reform  Act  of  1998;  impact  on 
international  liner  transportation  system 
sectors;  inquiry.  7764 

Ocean  transportation  intermediary  licenses: 
AJl.  Savage  &  Son.  Inc..  et  al..  31920 
Accufieight  Group  et  al..  30738 
Advanced  Cargo  Services  Corp.  et  al..  15875 
AFS  Projects  &  Logistics  (USA)  et  al..  7651 
Agency  International  Forwarding.  Inc.,  et  al., 

27143 
AIF  Services.  Inc..  et  al..  28492 
Air-Land  &  Sea  Transport,  Inc.,  et  al.,  9576 
Alkahest  Logistics,  Inc.,  et  al.,  127% 
Alpico  International  Inc.,  20993 
Amad  Forwarding  Corp.,  4827 
American  Liner  System  Inc.,  et  al.,  9576 
Amex  International.  Inc.,  15875 
Amex  International.  Inc.,  et  al.,  1990 
Apollo  Forwarders,  Inc.,  et  al.,  4827.  9577 
ARC  Global  Logistics,  Inc..  et  al..  34198 
Best-Efforts  Express.  Inc..  et  al..  10303 
BWT  WHSE  &  DIST..  Inc..  et  al  ..  23699 
Cargo  Care.  Inc..  et  al..  29804 
Cargomaiua  International.  Inc..  et  al..  20993 
Cential  Ocean  Freight  Inc.  et  al.,  1 3926 
CTX  Express.  Inc..  et  al.,  33085 
Diplomat  Global  Logistics.  Inc..  et  al..  23699 
Discovery  Cruise  Line/Seaboard  Space  Charter, 

29804 
Eagle  Transportation  Services.  Inc.,  et  al.,  19953 
Fescargo  Corp.  et  al.,  23700 
Gencie  et  al.,  28492 
Geomarine  Shipping  Inc.  et  al..  17894 
Hefco  International.  Inc..  29804 
Horizon  International  Co.  et  al..  13926 
Interglobal  Logistics  Corp.  et  al..  9577 


International  Cargo  Services.  Inc..  et  al.,  10303 
International  Services.  Inc.,  et  al.,  13927 
J.G.  International  Freight  Forwarding,  Inc.,  et 

al.,  17177 
Lloyd  Intematiooal,  Inc.,  et  al..  17177 
Lopez,  Bianca  R.,  11170 
Neutral  Line  (U.S.A.)  Inc.  et  al.,  14903 
O.K.  Shipping,  Inc.,  et  al.,  10302 
Ohanneson  Worldwide  et  al.,  18777 
Provex  Lines  Inc.  et  al..  21986 
Reliable  Cargo  Express  Inc.  et  al..  1 8777 
Seahawk  Logitech.  Inc..  et  al..  31920 
Seair  Export  Import  Services,  Inc..  19954 
Seaspeed  Overseas  Shipping  Co..  Inc..  et  al.. 

7651 
World  Way  International  Inc.  et  al..  19954 
Applications,  hearings,  determinations,  etc.: 
ADM/Growmark  River  Systems.  Inc..  et  al.; 

exclusive  tug  franchises,  32820 

Federal  Mediation  and  Conciliation 
Service 

PROPOSED  RULES 

Semi-annual  agenda.  26298 
NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Labor-Management  Cooperation  Program;  fimd 
allocation  poUcy  change.  32358 

Federal  Mine  Safety  and  Health 
Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4043.  7814.  8812.  10330, 
12566.  145%.  21416.  22267.  24409.  28004, 
30023.  33979 

Federal  Motor  Carrier  Safety 
Administration 

RULES 

Motor  carrier  safety  standards: 
Parts  and  accessories  necessary  for  safe 
operation — 
Trailer  conspicuity;  retroreflexive  sheeting; 
compliance  deadline  partially  suspended. 
30335 
Small  passenger-carrying  commercial  motor 
vehicle  definition;  commercial  motor 
vehicle  operator  requirements.  2756 
Effective  date  delay.  %77 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Commercial  driver's  license  standards; 

requirements  and  penalties;  noncommercial 
motor  vehicle  violations,  22499 
Conti'olled  substances  and  alcohol  use  and 
testing;  amendments  conforming  to  DOT 
nile.  21538 
For-hire  motor  property  and  passenger  catrien, 
property  brokers  and  freight  forwarders 
operating  in  interstate  or  foreign 
commerce;  registration;  withdrawn.  27059 
Mexican  motor  carriers — 
Application  form  to  operate  beyond  U.S. 
municipalities  and  commercial  zones  on 
U.S.-Mexico  border,  22371 
Application  form  to  operate  in  U.S. 

municipahties  and  commercial  zones  on 
U.S.-Mexico  border.  22328.  32918 
Safety  monitoring  system  and  compliance 
initiative.  22415 
Small  passenger-carrying  commercial  motor 
vehicles  used  in  interstate  commerce; 
operator  safety  requirements,  2767 
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Workplace  drug  and  alcohol  testing  programs; 
amendments  confonning  to  DOT  rule,  21492 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 3620, 

23082,28017.34314 
Submission  for  OMB  review;  comment  request, 
10048,  13620.30501.  30978 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Younger  Commercial  Driver  Pilot  Training 
Program.  10935 
Hazardous  materials  transportation: 
Preemption  determinations — 

American  Trucking  Associations.  Inc.,  29867 
Motor  carrier  safety  standards: 
Coatrolled  substances  and  alcohol  testing 

management  information  system  statistical 
data,  32862 
Driver  qualifications — 
Adams,  Carl  W..  et  al.;  vision  requirement 

exemptions,  16311 
Ammons.  Jr.,  Henry,  et  al.;  vision 

requirement  exemptions,  1 3825 
Anderson,  Roger  D.,  et  al.;  vision 

requirement  exemptions,  30502 
Arnold,  Joe  F.,  et  al.;  vision  requirement 

exemptions,  17994 
Branam,  Jerry  T.,  et  al.;  vision  requirement 
exemptions,  17743,  33990 
Drivers'  hours  of  service;  exemption 
applications — 
Brotherhood  of  Railroad  Signalmen  et  al., 
28018 
Inspection,  repair,  and  maintenance;  periodic 
commercial  motor  vehicle  inspection;  Ohio 
program,  32863 
Parts  and  accessories  necessary  for  safe 
operation — 
Manufactured  home  tires,  20345 
Reports  and  guidance  documents;  availability,  etc.: 
Commercial  motor  vehicle,  operator,  and  carrier 
safety  improvement;  long-term  strategy  and 
performance  plan;  development  and 
implementation.  10049 

Federal  Procurement  Policy  Office 

NOTICES 

Cost  Accounting  Standards  Board: 
Govenmient  contracts — 
Executive  compensation  benchmark  amount 
determination.  22266 

Federal  Railroad  Administration 

RULES 

Freight  and  other  non-passenger  trains  and 
equipment;  brake  system  safety  standards; 
end-of-train  devices,  4104 
Compliance  date  delay  and  confonning 

amendment,  29501 
Effective  date  delay  and  confonning 
amendments,  9906 
Track  safety  standards: 
Gage  restraint  measuring  systems;  proper  gage 
management,  1894 
Correction,  8372 
Effective  date  delay,  %76 

PROPOSED  RULES 

Alcohol  and  drug  use  control: 
Transportation  workplace  testing  procedures; 
conforming  amendments.  21511 
Railroad  locomotive  safety  standards;  locomotive 
cab  sanitation  standards,  136 
Hearing.  13474 


Railroad  workplace  safety: 

Roadway  maintenance  machine  safety,  1930 
Workplace  drug  and  alcohol  testing  programs; 
amendments  confonning  to  DOT  rule,  21492 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8609 
Submission  for  OMB  review;  comment  request, 
7551.  18682 
Emergency  orders: 

Northwestern  Pacific  Railroad,  9625 
Environmental  statements;  notice  of  intent 
Califoniia  High-Speed  Train  System,  22067 
Kelso-Martin's  Bluff  Rail  Project,  WA,  17596 
New  Yorii.  NY,  30785 
Exemption  petitions,  etc.: 
Alternative  fuel  tank  safety  standard;  special 
approval  (American  Public  Transportation 
Association),  18350 
Battle  Ground.  Yacolt  &  Chelatchie  Prairie 

Railroad,  4890,  16093 
Blackiands  Railroad.  4892 
Burhngton  Northern  Santa  Fe  Railway  Co.. 

4890.  32976 
Canadian  Pacific  Railway,  13621 
Carthage.  Knightstown  &  Shiriey  Raihx>ad  Co., 

4891 
Connecticut  Transportation  Department,  30043 
Guilford  Rail  System,  18350 
Heber  Valley  Historic  Railroad  Authority, 

24175 
Indiana  Northeastern  Railroad  Co.,  24175 
Interior  Depanment.  22283 
Long  Island  Rail  Road,  22283 
Massena  Terminal  Railroad  Co.,  4891 
Minnesota  Northern  Railroad  et  al.,  15527 
Mohawk  Adirondack  &  Northern  Railroad 

Corp.,  34511 
National  Railway  Historical  Society,  13621 
North  Star  Rail,  24175 
Oil  Creek  &  Titusville  Unes.  4892 
Port  Authority  Trans-Hudson  Corp.,  13622 
Teimessee  Valley  Railroad  Museum,  28943 
Texas  Paries  and  Wildlife,  10769 
Union  Pacific  Railroad  Co.,  13622 
Wabtec  Railway  Elecd^onics,  18351,  31274 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Transportation  Infrastructure  Finance  and 
Innovation  Act  of  1998;  major  surface 
transportation  projects;  credit  assistance. 
27749 
Meetings: 
Railroad  Safety  Advisory  Committee,  18351, 
18352 
Orders: 

Automatic  train  control  and  advanced  civil 
speed  enforcement  system;  requirements 
for  Northeast  Corridor  railroads,  1718, 
34512- 
Safety  advisories,  bulletins,  and  directives: 
Cast  steel  draft  sills  constructed  by  American 
Steel  Foundries  and  Installed  in  coveted 
hopper  cars;  structural  integrity.  1 4432 
Railroad  airbrake  system  trainline  angle  cocks 
manufactured  by  Ellcon-National;  in- 
service  failures,  21811 
Remote  control  locomotives  operation;  minimal 
guidelines,  10340 
Traffic  control  systems;  discontinuance  or 
modification: 
Canadian  National/Illinois  Cend^,  24176, 

24177 
CSX  Transportation,  Inc.,  2951,  9409,  30043, 

30044 
I&M  Rail  Link,  LLC,  15527 


NJ  Transit  Rail  Operations,  Inc.,  30044,  34513 
Norfolk  Southern  Corp..  30045 
Peninsula  Corridor  Joint  Powers  Board,  24177 
Union  Pacific  Railroad  Co.,  8610,  18353,  30045 
Wheeling  &  Lake  Erie  Railway  Co.,  861 1 

Federal  Register,  Administrative 
Committee 

PROPOSED  RULES 

Federal  Register  publications;  prices  and 
availability.  30340 

Federal  Register  Office 

NOTICES 

Public  laws;  cumulative  list: 

106th  Congress,  second  session,  3658 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Fmancial  holding  companies;  permissible 
activities;  acting  as  finder,  and  financial 
subsidiaries;  technical  amendments,  19081 
Financial  holding  company  requirements; 
elections  by  foreign  banks,  etc.;  and 
permissible  activities,  4(X) 
Financial  subsidiaries.  257 
Merchant  banking  investments,  8466 
Consumer  leasing  (Regulation  M): 
Disclosure  requirements;  delivery  by  electronic 
communication,  17322 
Credit  by  brokers  and  dealers  (Regulation  T): 

Foreign  margin  stocks  list,  1 1 101 
Elecu-onic  fund  transfers  (Regulation  E): 

ATM  operators;  disclosure  requirements,  13409 
Disclosure  requirements;  delivery  by  electronic 

communication,  17786 
Fmancial  institutions  compliance  requirements; 
official  staff  interpretation,  15187 
Equal  credit  opportunity  (Regulation  B): 
Disclosure  requirements;  delivery  by  electronic 
communication,  17779 
Equal  opportunity  rules;  conformance  with  Federal 

sector,  7703 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rate  change,  221 1,  9907,  18185, 
20900,29009 
Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission, 
8616 
Depository  insumtion  insurance  sales;  consumer 
protections;  effective  date  delay,  15345 
Federal  Reserve  Act;  implementation: 
Derivative  transactions  with  affiliates  and 
intraday  credit  extensions  to  affiliates, 
24229 
Loans  and  credit  extensions  by  member  bank 

to  third  party,  24226 
Purchase  of  securities  from  certain  affiliates, 
24220 
Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting,  2052 
Membership  of  State  banking  institutions 
(Regulation  H): 
Fmancial  subsidiaries,  8748 
Privacy  Act;  implementation,  19717 

Conection,  20863 
Truth  in  lending  (Regulation  Z): 
Disclosure  requirements;  delivery  by  electronic 
commuiucation,  17329 
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Truth  in  savings  (Regulation  DD): 

[>isclosure  requirements;  delivery  by  electronic 
communication,  17795 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank 
contix)l  (Regulation  Y): 
Financial  subsidiaries,  307,  12440 
Banking  regulations  regarding  online  delivery  of 

financial  services;  study  and  report,  27912 
Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenaiKe,  and 
nonfmaiKial  equity  investments.  10212 
Consumer  financial  information;  privacy 
requirements 
Comiiiunication  among  affiliated  institutions; 
Fair  Credit  Reporting  Act  implementation, 
16624 
Riegle-Neal  Interstate  Banking  and  Blanching 
EfficieiKy  Act;  implementation: 
Interstate  braiKhes  used  primarily  for  deposit 
production;  prohibition,  18411 
Semi-annual  agenda,  26560 
Transactions  between  banks  and  their  affiliates 
(Regulation  W): 
Statutory  restrictions  combined  with  existing 
and  proposed  Board  interpretations  and 
exemptions,  24186 
Conection,  33649 

NO'nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2908, 

4828,  9084,  15717,  18633,  20306,  20307, 
23929,  28493 

Reporting  and  recordkeeping  requirements, 
2909.  10891,  127%,  16941,  16943,  19954, 
26855,  29325,  30467,  33964,  34680 

Submission  for  OMB  review;  comment  request, 
13368,22556 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  370,  797,  798,  1991, 

4829,  661 1,  7489,  7652.  8111,  9085,  9337, 

10503,  1 1032,  11295,  13927,  15480, 
1 57 1 9.  16475,  17426,  17711,  18634, 
18777,  19955,  20659,  23255,  27144, 
27970,  28163,  28492,  2891 1,  29325. 
29326,  29570.  29805,  30468,  31648, 
32623,  32821.  33543.  33700 

Formations,  acquisitions,  and  mergers,  1 10,  371, 
798,  1360.  1681,  1991,  2910,  3592,  4829. 
7490,  7652.  8111,8112.  8237.  8599.  8794, 
9085,  9337,  9338.  9705,  10020.  10503, 

10504,  10892,  11295.  1 1590.  12511. 
13073,  13320,  13927.  14385.  15261. 
15480.  15719.  15876.  16057.  16944. 
17426,  17558.  1771 1,  1 77 1 2.  18092. 
18254.  18475.  18634.  18777.  18937, 
19498,  19784,  19955,  19956,20459, 
20660.  20993.  21 157,  21986.  22230, 
22559.  22560.  23255.  23256.  24139. 
24140.  26856,  27144.  27970.  28163. 
28494.  28750,  2891 1.  29326.  29571. 
29805.  29%5,  30469,  30738,  31240, 
31649,  31921,  32623,  32821,  32951, 
33543,  33700.  33964 

Permissible  nonbaiiking  activities,  1 10,  799. 
1682,  4829,  4830,  7491.  81 12.  8237.  9085. 
10504.  10694,  11295.  12511.  12797. 
13073.  13320,  13928.  15720.  16058. 
16944.  16945.  18092.  18254.  19498. 
19956.  22560,  24140.  27144.  27971. 
28164.  29326,  29805,  30739,  32822,  32952 
Conunittees;  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  CouiKil,  29806 
Federal  Open  Market  Coirmiittee: 

Domestic  policy  directives,  110,  11170,  11171. 
18937.  30193 


Meetings: 

Consumer  Advisory  Council.  12512,  29807 
Meetings;  Sunshine  Act,  371,  1360.  1992, 4830, 
5515,  7652.  8403.  8795.  8974,  9086,  10304, 
11032,  11295,  12512.  13536.  14152.  14903. 
15876.  16241.  16945.  17895.  18255.  18635. 
19784,  20660,  21384.  21385.  21755.  22560. 
23700,  26856,  28164,  29327.  29807,  30193, 
31649,32624,32952,33964 
Privacy  Act: 

Systems  of  records.  19784 
Reports  and  guidance  documents;  availability,  etc.: 
Payments  system  risk;  policy  statements — 
S50  million  Fedwire  securities  transfer  limit. 

30193 
Fedwire  third-party  access  arrangements 

eliminated.  19165 
Depository  institutions  with  self-assessed  net 
debit  caps;  pledge  of  collateral  to  access 
dayli^t  overdraft  capacity.  30199 
Electronic  check  presentments;  daylight 
overdraft  posting  rules;  modifications. 
30195 
Foreign  banking  organizations;  daylight 

overdraft  capacity,  30205 
Interaffiliate  transfers,  30198 
Potential  longer-term  policy  direction.  30208 
Pro  forma  firumcial  statements  for  priced 

services;  quarterly  publication  discontinued. 
16945 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Thrift  Savings  Plan: 
Administrative  errors  correction,  14446 
Employee  elections  to  contribute,  22088 
Investment  funds;  participants'  choices.  22092 

PROPOSED  RULES 

Thrift'Savings  Plan: 
Administrative  errors  correction;  lost  earnings 

attributable  to  employing  agency  enors. 

20090 
Empk>yee  elections  to  conbibute.  1641 1 
Investment  funds;  participants'  choices.  16415 
Uniformed  services  account,  21693 

NOTICES 

Meetings;  Sunshine  Act,  371,  8795,  9338,  1 332 1, 
17895.  22561.  30214 

Federal  Trade  Commission 

RULES 

Appliances,  consimier;  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
Comparability  ranges — 

Clothes  washers,  19389 
Residential  energy  sources;  average  unit  energy 
costs.  27856 
Hart-Scott-Rodino  Antitrust  Improvements  Act; 
implementation: 
Premerger  notification — 
Notification  and  report  form  and  instructions, 

23561 
Reporting  and  waiting  period  requirements, 
8680 
Practice  and  procedure: 
Former  members  and  employees;  appearaiKes 

before  Commission;  restrictions.  13645 
Premerger  notification  requirements;  additional 
information  or  documentary  material 
requests;  internal  agency  review,  8721 
Technical  amendments,  17622 
Conection,  20527 


Federal  Transit 

PROPOSED  RULES 

Hart-Scott-Rodiao  Antitrust  Improvements  AA: 
Premerger  notification;  reporting  and  waiting 
period  requirements.  8723 
Semi-annual  agettda,  26578 
Trade  regulation  rules: 
Amplifiers  utilized  in  home  entertainment 
products;  power  output  claims.  12915 
NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  22561. 

22562,  28036,  28164,  28946,  29571,  29807 
Submission  for  OMB  review;  conmient  request, 
12512,33701 
Interlocking  directorates: 
Clayton  Act;  Section  8  jurisdictional  thresholds. 
7491 
Meetings: 
Electronic  Signatures  in  Global  and  National 
Commerce  Act;  workshop,  conaneai  and 
academic  papers  request,  1001 1 
Emerging  Issues  for  Competition  Policy  in 

Worid  of  E-ComniCTce.  1 7 1 77 
Information  Marketplace;  merging  and 

exchanging  consumer  data;  workshop.  9339 
On-line  business-to-consumer  contracts;  dispute 
resolution;  public  roundtable.  7491 
Premerger  notifications;  reporting  and  waiting 
period  requirements: 
Hart-Scott-Rodino  Act- 
Interpretation  15;  repotting  certain  mei^gers, 
consolidations,  or  other  acquisitions 
information  to  FTC  and  DOJ.  16241 
Premerger  notification  waiting  periods;  early 

terminations,  3592,  3597.  7492,  9849.  12522, 
14581.  14624.  15720.  17895,  19498,  23700, 
27971,29327,33086 
Prohibited  trade  practices: 
Aaron  Co.,  33087 
Black  &  Decker  Corp.  et  al..  799 
[X>w  Chemical  Co.  et  al..  9851 
DTE  Energy  Co.  et  al.,  17179 
El  Paso  Energy  Corp.  et  al.,  9339 
Enajet  Corp..  14584 
Enteigy  Corp.  et  al..  9342 
ForMor,  Inc.,  et  al.,  33088 
Gateway,  Inc.,  27972 
Hewlett-Packard  Co..  18635 
Hoechst  Marion  Roussel,  Inc.,  et  al.,  18636 
Indigo  Invesbnent  Systems,  Inc..  et  al..  9344 
Jaguar  Enterprises  of  Santa  Ana.  33090 
Jore  Corp..  9855 

Juno  Online  Services,  toe..  27973 
LaFarge  S.A.  et  al..  34682 
MaxCell  BioScience.  Inc.,  et  al..  33092 
Med  Gen.  Inc.,  et  al.,  17897 
Microsoft  Corp.,  18639 
Panda  Herbal  Intenational,  Inc.,  et  al..  33093 
Sharp  Electronics  Corp.,  9345 
Siemens  AG  et  al..  19S00 
Stoker,  Inc.,  20994 

Tru- Vantage  International.  LLC.  17898 
Voice  Media  toe  et  al.,  20994 
Winn-Dixie  Stores,  Inc  ,  3602 
Reports  and  guidance  documents;  availability,  etc.: 
Cigarettes  and  smokeless  tobacco  products; 
sales,  advertising,  and  promotion  reports. 
18640 
Retail  electricity  competition  plans;  comment 
request,  13536 

Federal  Transit  Administration 

RULES 

Major  capital  investntent  projects;  effective  date 
delay.  9677 
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Federal  Transit 

PROPOSED  RULES 

Alcohol  misuse  and  prohibited  drug  use  prevention 
in  transit  operations;  amendments  conforming 
to  DOT  nile,  21551 

Workplace  drug  and  alcohol  testing  programs; 
amendments  conforming  to  DOT  rule,  21492 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  20348 
Submission  for  OMB  review;  comment  request, 
13623 
Buy  America  waivers: 
New  Flyer  of  America,  28218 
Rolling  stock;  cost  calculation,  32412 
Steril-Koni,  U.S.A..  Inc.,  20027 
Environmental  statements;  notice  of  intent: 
Bergen  and  Passaic  Counties,  NJ;  Bergen- 
Passaic  Cross  County  Corridor,  32865 
Bergen  County,  NJ;  Nofthem  Branch  Coiridor, 

32867 
Bergen  County,  NJ,  and  Rockland  County,  NY; 

West  Shore  Corridor,  32868 
Central  Link  Light  Rail  Transit  Project  Seattle, 

WA,  19597 
Jacksonville,  FL;  North/Southeast  Corridor 

Project  15163 
Miami-Dade  County,  FL;  transit  improvements, 

21432 
Minneapolis  and  St.  Cloud,  MN;  Central 

Corridor  Project  30262 
New  York  City,  NY;  Manhattan  East  Side 
Alternatives  Project  Second  Avenue 
Subvray,  16093 
San  Francisco,  CA;  San  Francisco  Transbay 
Terminal  and  Caltrain  Downtown 
Extension  Project  16974 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Job  Access  and  Reverse  Commute  Program, 

7846 
Over-the-Road  Bus  Accessibility  Program,  8060 
Transit  assistance  programs;  apportionments, 
allocations,  and  program  information  (2001 
FY),  4900 
Transportation  Infrastructure  Finance  and 
Innovation  Act  of  1998;  major  surface 
transportation  projects;  credit  assistance, 
27749 
Grants  and  cooperative  agreements;  certifications 

and  assurances;  annual  list  4958 
Reports  and  guidance  documents;  availability,  etc.: 
Best  Practices  Procurement  Manual;  conflicts  of 

interest  guidance,  1 1 85 
National  Intelligent  Transportabon  Systems 
Architecture  Pohcy  on  Transit  Projects, 
1455 
Effective  date  delay,  9409 
Transit  operations;  prohibited  drug  use  and  alcohol 
misuse  prevention: 
Random  drug  and  alcohol  testing  rates,  1 3997 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

Set  Commission  of  Rne  Aits 

Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Uniform  Commercial  Code;  substantially 
identical  State  statute  determinations — 
Rhode  Island.  33832 
Financial  Management  Service: 
Automated  Clearing  House;  Federal  agency 
participation,  10578 


PROPOSED  RULES 

Financial  Management  Service: 
Automated  Clearing  House;  Federal  agency 
participation,  18888,  29746 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10345, 

23318 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Federal  payments  and  collections;  electronic 

authentication  policy,  394,  8845 

Surety  companies  acceptable  on  Federal  bonds: 

Amwest  Surety  Insurance  Co.;  termination, 

29632 
Berkley  Insurance  Co.,  1034S 
Cherokee  Insurance  Co.,  8463 
Great  American  Alliance  Insurance  Co.,  18355 
Great  American  Insurance  Co.  of  New  York, 

18356 
Millers  Mutual  Insurance  Association; 

termination,  33993 
Providence  Washington  Insurance  Co.,  8463 
Republic-Franklin  Insurance  Co.,  20858 
State  Auto  Property  &  Casualty  Insurance  Co., 

15533 
TIG  Insurance  Co.;  termination,  33994 
West  Bend  Mutual  Insurance  Co.,  1S324 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Fish  and  wildlife;  subsistence  taking,  10142, 

31533,  33744 
Kuskokwim  and  Yukon  Rivers  drainages; 
emergency  closures  and  adjustments, 
32750,  33642 
Endangered  and  threatened  species: 
Alabama  lampmussel,  etc.  (16  freshwater 
mussels  and  1  freshwater  snail); 
nonessential  experimental  population  status 
establishment  in  Tennessee  River,  32250 
Aleutian  Canada  goose;  delisting,  15643 
Critical  habitat  designations — 
Arkansas  River  shiner,  1 8002 
Arroyo  toad,  9413,  13656 
Bay  checkeispot  butterfly,  21450 
California  red-legged  fix>g,  1 4626 
Mexican  spotted  owl,  8530 
Morro  shoulderband  snail,  9233 
Peninsular  bighorn  sheep,  8650 
Piping  plover.  Great  Lakes  breeding 

population,  22938 
Riverside  fairy  shrimp,  29384 
Spectacled  eider,  9146 
SteUer's  eider,  8850 

Zayante  band- winged  grasshopper,  9219 
Habitat  conservation  plans,  safe  hart)or 

agreements,  and  candidate  conservation 
agreements  with  assurances;  affirmation, 
6483 
Preble's  meadow  jumping  mouse,  28125 
Sacramento  splittail.  2828,  23181 
Ventura  marsh  milk-vetch,  27901 
Whooping  cranes;  nonessential  experimental 
population  establishment  in  eastern  United 
States,  33903 
Endangered  Species  Convention: 
Appendices  and  amendments — 
List  of  species;  changes,  27601 
Fish  and  wildlife  restoration;  Federal  aid  to  States: 
National  Boating  Infrastructure  Grant  Program, 
5282 
Effective  date  delay,  9533 


Spori  fish  program;  participation  by  District  of 

Columbia  and  U.S.  insular  territories  and 

commonwealths,  18210 
Marine  mammals: 
Polar  bear  trophies;  importation  from  Canada;  . 

change  in  finding  for  M'Clintock  Channel 

population.  1901 
Migratory  bird  hunting: 
Mid-continent  light  goose  population  reduction, 

32264 
Seasons,  limits,  and  shooting  hours; 

establishment,  etc. 
Correction,  1052 
Tungsten-nickel-iron  shot  approval  as  nontoxic 

for  waterfowl  and  coots  hunting,  737 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act 
Tide  VIII  implementation  (subsistence 
priority): 
Fish  and  shellfish;  subsistence  taking,  10162 
Endangered  and  threatened  species: 
Bitterroot  Ecosystem,  ID  and  MT;  grizzly  bears; 
nonessential  experimental  population 
establishment  reevaluation,  33620 
Critical  habitat  designations — 
Appalachian  elktoe,  9540 
Bay  checkerspot  butterfly,  9683 
Monterey  spineflower,  10440 
O'ahu  'elepaio,  30372 
Otay  Uuplant  32052 
Piping  plover.  Northern  Great  Plains  breeding 

population,  31760 
Quino  checkerspot  butterfly,  9476,  33046 
Riverside  fairy  shrimp,  12754 
Robust  spineflower,  10419,  22141 
Rock  gnome  lichen,  1 8062 
Scotts  Valley  polygonum  and  spineflower, 

10469 
Spruce-fir  moss  spider,  9806,  12450 
Various  plants  from  Kauai  and  Niihau,  HI, 

4782,  13691 
Various  plants  from  Lanai,  HI,  1 1 133,  18223 
Various  plants  from  Maui  and  Kahoolawe, 

HI,  11131 
Various  plants  from  Molokai,  HI,  1 1 132 
Wenatchee  Mountains  checker-mallow,  4783, 

26827 
White  sturgeon;  Kootenai  River  population, 

20962 
Wintering  piping  plovers,  1 1 134,  22983 
Dolly  Varden,  1628 

Duskytail  darter,  etc.  (four  fishes  reino-oduced 
into  Tellico  River,  Monroe  County,  TN), 
30853 
Fmdings  on  petitions,  etc. — 
Sicklefin  chub  and  smrgeon  chub,  19910 
Slender  moonwort  30368 
Western  sage  grouse;  Washington  population, 

22984 
Yellow-billed  cuckoo.  30148 
Yellowstone  cutthroat  trout  1 1 244 
Hoover's  woolly-star,  delisting,  1 3474 
Picture-wing  flies  (12  species)  from  Hawaiian 

Islands,  3964 
Plant  and  animal  taxa  that  are  candidates  or 
proposed  for  listing,  findings  on  recycled 
petitions,  and  description  of  progress  on  ' 
listing  actions;  review,  1295 
Robbins'  cinquefoil,  30860 
Tidewater  goby;  northern  populations,  345 
Western  sage  grouse  (Washington  population); 

status  review,  1632 
Whooping  cranes;  nonessential  experimental 
population  establishment  in  eastern  United 
States.  14107 
Yellow-billed  cuckoo;  status  review,  1633 
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Marine  mammals: 
Incidental  take  during  specified  activities — 
Florida  manatees,  14352 
Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours; 
establishment  etc.,  21298,  32297 
Wild  Bird  Conservation  Act 
Captive-bred  species;  approved  list  review, 
29072 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  1031 1, 

13564,  13778,  18973,  21006,  21774,  30944 
Submission  for  OMB  review;  comment  request 
6648.  13779,  13947 
Coastal  Barrier  Resources  System: 

Florida  map;  boundary  revisions,  10734 
North  Carolina  map;  boundary  revisions,  10735 
Comprehensive  conservation  plans;  availability, 
etc.: 
Alligator  River  National  Wildlife  Refuge  et  al., 

NC;  scoping  meetings,  9353 
Bayou  Cocodrie  National  Wildlife  Refiige,  LA, 

33974 
Buenos  Aires  National  Wildlife  Refiige,  AZ, 

17190 
Crab  Orchard  National  Wildlife  Refuge,  IL, 

20827 
Eastern  Massachusetts  National  Wildlife  Refiige 

Complex,  MA,  10506 
Edwin  B.  Forsythe  and  Cape  May  National 

Wildlife  Refuges,  NJ,  10312 
Lost  Trail  National  Wildlife  Refuge,  MT,  34713 
Lower  Suwanee  and  Cedar  Keys  National 

Wildlife  Rehiges,  FL,  23042 
Mackay  Island  and  Cuirihick  National  Wildlife 

Refiiges,  NC,  28921 
North  Piatt  National  Wildlife  Refuge,  NE,  1688 
Ohio  River  Islands  National  Wildlife  Refuge, 

WVetal.,  10313 
Okefenokee  National  Wildlife  Refiige,  GA  and 
FL.  and  Banks  Lake  National  Wildlife 
Refiige,  GA,  20673 
Rhode  Island  National  Wildlife  Refiige 

Complex,  RI,  2924 
Roanoke  River  National  Wildlife  Refiige,  NC, 

23042 
RydeU  National  WUdlige  Refiige,  MN,  344S7 
Sacramento  River  National  Wildlife  Refiige, 

CA,  31247 
Sherburne  National  Wildlife  Refiige,  MN, 

22592 
Shiawassee  National  Wildlife  Refiige  et  al.,  MI, 
10735 
Endangered  and  threatened  species: 
Bruneau  hot  springsnail,  1688 
Canada  lyiu;  addition  to  list  covered  by 

incidental  take  permit  in  Washington  State, 
20673 
Incidental  take  permits — 
Riverside  County,  CA;  California  gnatcatcber, 
Stephens'  kangaroo  rat  etc.,  19791 
Recovery  plans — 
Hoffmann's  rock -cress,  etc.  (thirteen  plant 
taxa  from  Northern  Channel  Islands, 
CA),  11178 
Howell's  spectacular  thelypody,  21(X)8 
Quino  checkerspot  butterfly,  9592 
Southwestern  willow  flycatcher,  30477 
Endangered  and  threatened  species  permit 

appUcations,  802,  1 150,  1364,  2925,  4034, 
7503,  9591,  9715.  9877,  1031^  11155, 
12806,  13077,  13340,  13565,  13949,  14190, 
14593,  15272,  15735,  15736,  16953,  16954, 
16956,  17728,  19978.  20157,  21006,  21007, 
21172,  22592.  22593,  23043,  23722,  23947. 


26877,  26878,  27673,  28195,  28758,  28922, 
30221,  30222,  30476,  32370,  32635,  32636, 
33266.  34232,  34714 
Endangered  Species  Convention: 

Appendixes  and  amendments,  31686 
Environmental  statements;  availability,  etc.: 
Asbestos  Dump  Superfund  Site,  Morris  County, 

NJ,  1999 
Bolsa  Chica  Lowlands,  CA;  restoration  project 

21174 
Contiguous  United  States  and  Alaska;  nesUing 
American  peregrine  falcons;  take  for 
falconry,  24149 
Green  River  National  Wildlife  Refiige,  KY; 

establishment  land  protection  plan,  4855 
Incidental  take  permits — 
American  bald  eagle,  15736 
BastiDp  County,  TX;  Houston  toad,  4035, 

15881,  30478,  30479,  32959 
Bastrop  County,  TX;  Houston  toad  and  bald 

eagle,  20675 
Brevard  County,  FL;  Florida  scrub- jay,  18106 
Douglas  County,  CO;  preble's  meadow 

jumping  mouse,  15881 
Fairfax  County,  VA;  bald  eagle,  32959 
Gaston  County,  NC;  American  bald  eagle, 

18493 
Habitat  conservation  plans,  etc.;  approval  and 

issuance,  17191 
King  County,  WA;  Tacoma  Water 

Department  Habitat  Conservation  Plan; 
gray  wolf,  bald  eagle,  etc.,  1089 
Klickitat  County,  WA;  northern  spotted  owl, 

21776 
Lake  Coimty,  F1;  Florida  scrub-jay  and 

eastern  indigo  snake,  21999 
Mississippi  and  Alabama;  forest  management 
and  timber  harvest  gopher  tortoise, 
13341 
Mobile  County,  AL;  gopher  tortoise,  4036 
Orange  County,  CA;  California  gnatcatcher, 

24150 
Osceloa  County,  FL;  bald  eagles,  30744 
Travis  County,  TX;  golden-cheeked  warbler, 

13341,  20675 
Union  County,  AR,  et  al.;  red-cockaded 
woodpecker,  19792 
Lake  Champlain,  VT  and  NY;  sea  lamprey 

control,  15135 
Pacific  Flyway;  operational/experimental  general 

swan  hunting  seasons.  20828.  33267 
Survival  enhancement  permits — 
Hawaiian  duck  or  koloa  and  Hawaiian  goose 

at  nene;  Umikoa  Ranch,  HI,  30746 
Oregon  chub;  Lane  County,  OR,  30745 
Schaus  swaUowtail  butterfly;  Monroe  Coimty, 
FL,  31944 
United  Heckathom  Superfund  Site,  CA;  Tubbs 

Island  Restoration  Project  14413 
Virgin  River  Resource  Management  and 
Recovery  Program,  UT;  Federal  agency 
participation,  31946 
Environmental  statements;  notice  of  intent: 
Bitterroot  Ecosystem,  ID  and  MT;  grizzly  bear 

recovery;  reevaluation,  33623 
Critical  habitat  designations —  ' 

Rio  Grande  silvery  minnow,  18107 
Incidental  take  permits — 
M(Niterey  County,  CA;  Smith's  blue  butterfly. 
16956 
Kenai  National  Wildlife  Refuge,  AK,  12541 
Leelanau  County,  Ml;  land  exchange  on  South 

Fox  Island,  27154,  32836 
San  Francisco  Bay  Estuary,  CA;  invasive 
Spartina  project  20320 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  Water  Treatment  and  Management  and 
Lake  Champlain  Canal  Barrier 
Demonstration,  33233 


Federal  Aid  in  Spon  Fish  and  Wildlife 
Restoration  Programs;  multistale 
conservation  projects,  20676 
Multistate  Conservation  Program,  20679 
North  American  Wetiands  Conservation  Act; 

Small  Grants  Program.  30747 
North  American  Wetlands  Conservation  Act 
standard  grant  proposal  development  and 
submission  instructions,  10507 
Wildlife  Conservation  and  Restoration  and  State 
Wildlife  Programs,  7657 
Marine  mammal  permit  applications,  7503,  14594, 

17729,  21009,  28196,  30479,  34233 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Oil  and  gas  industry  activities;  polar  bears 

and  Pacific  walruses,  29585 
Oil  aixl  gas  industry  exploration  activities; 
polar  bears.  Ill,  10314,  13781 
Meetings: 
Alaska  Federal  Subsistence  Regional  Advisoty 

Council,  9685 
Alaska  Migratory  Bird  Co-management  Council, 

9593,  18109,  29980 
Aquatic  Nuisance  Species  Task  Force,  9353, 

II 179,  15882,  18974,  30480,  34715 
Hanford  Reach  National  Monument  Federal 

Advisory  Committee,  30222 
Klamath  Fishery  Management  Council,  10736, 

11596 
Klamath  River  Basin  Fisheries  Task  Force, 

2925,  28538 
North  American  Wetlands  Conservation 

Council,  1 1039,  34233 
Sport  Fishing  and  Boating  Partnership  Council, 
27994 
Memorandums  of  agreement: 
Environmental  Protection  Agency  and  Natiooal 
Oceanic  and  Atmospheric  Administratioii; 
Clean  Water  and  Endangered  Species  Acts; 
enhanced  coordination,  1 1202 
Migratory  bird  hunting  and  conservation  stamp      ,. 

(Federal  Duck  Stamp)  contest  10736 
National  Wildlife  Refiige  System: 
Appropriate  refuge  uses  policy,  3673,  15136. 

26879 
Biological  integrity,  diversity,  and 

environmentiil  health  maintenance  policy, 
3810 
Effective  dale  delay,  9593 
Coldwater  River  National  Wildlife  Refuge.  MS; 

establishment  20680 
Kingman  Reef  National  Wildlifi;  Refuge,  Pacific 

Ocean;  establishment  7660 
Mission,  goals,  and  purposes,  3668,  15136, 

26879,  33268 
Ninigret  National  Wildlife  Refiige,  RI;  addition. 

11179 
Palmyra  Atoll  National  Wildlife  Refuge,  Pacific 

Ocean;  establishment  7660 
Wilderness  stewardship  poUcy,  3708,  15136, 

26879 
Wildlife-dependent  recreational  uses  policy, 

3681,  15136,  26879 
Wyandotte  National  Wildlife  Refiige,  MI;  Mod 
Island  addition,  3610 
Natural  resource  damage  assessment  plans; 
availability,  etc.: 
Tazewell  County,  VA;  Ginch  River  chemical 
spUl,  29586 
Reports  and  guidance  documents;  availability,  etc.: 
Marine  mammals;  annual  report  (1997  and  1998 

CYs),  29587 
Southern  sea  otters  off  Pacific  Coast  capture 

and  removal  policy,  6649 
West  Indian  manatee;  interim  strategy  for 

watercrafi  access  projects  in  Florida,  14924 
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Fish 


UrtMn  wildluid  inierface  communities  within 
vicinity  of  Fede»l  lands  that  are  at  high  risk 
from  wildfire;  list,  7S1 

Wild  Bird  Ginservatioa  Act  of  1992: 
Approval  applications — 
Jennings,  Jeny,  3610 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure; 
Examination  of  administrative  record  and  other 
advisory  committee  records,  1257 
WiOdrawn,  20401 
Meetings,  correspondence,  and  public  calendars, 
646S 
Effective  date  delay  and  correction,  12848 
Animal  drugs,  feeds,  and  related  products: 
Amprolium  and  bacitracin  methylene 

disalicylaie,  20083 
Amprolium,  bacitracin  methylene  disalicylaie, 

and  roxarsooe,  20401 
Animal  feed  and  pet  food;  irradiation  in 
production,  processing,  and  handling — 
IBA  Food  Safety  Ehvision;  food  additive 
petition  approved,  1 8539 
Ceftiofur  sterile  powder  for  injection,  21283, 

32539 
Clindamycin  hydrochloride  liquid,  1 3848 
Deco(|uinate,  monensin.  and  tylosin,  1832 
Gmtamicin  sulfate,  mometasooe  fiiroate, 

clotrimazole  otic  suspension,  712 
Ivennectin  injection,  1323S 
Ivermectin  liquid.  7579 
Ivefmectin  otic  suspension,  7577 
Ivermectin  topical  solution,  13236 
Lasalocid,  19854 

Lasalocid  and  bacitracin  zinc,  29020 
Milbemycin  oxime  solution,  13848 
Monensin  and  tylosin,  13238,  16125 
Mooensin,  bactracin  methylene  disalicylaie.  and 

roxarsone,  13236 
Monensin,  sulfadimethoxine.  and  ormetoprim. 

21861 
Narasin.  23589 

Nansin.  nicarbazin,  and  bambermycins,  27022 
Oxytetracycline  hydrochloride  soluble  powder, 

21281,29019 
Oxytetracycline  injection.  1 3235 
Phenylbutazone  tablets  and  boluses,  14316 
Pyrantel  pamoate  chewable  ubiets,  9650 
Ractopamine  and  tylosin.  21283 
Sarafloxacin  for  poultry;  approval  withdrawn, 

21282 
Sponsor  name  and  address  changes — 
Bimeda.  Inc.,  14072 
Rrst  Priority,  Inc.,  15348 
Minrad.  Inc.,  17509 
MoorMan's.  Inc.,  13847 
Phibro  Animal  Health,  Inc..  32739 
Phoenix  Scientific,  Inc.,  711 
Sweedix.  LLC,  13426 
TecfaBical  amendments,  22118 
Triciiloffon,  etc.;  approval  witfadravtoi,  23588 
Tylosin  tartrate  for  injection,  etc.;  approval 
withdrawn,  22116 
Biological  products: 
Blood,  blood  components,  and  blood 

derivatives;  deferred  donors  notification 
requirements.  31165 
Blood,  blood  components,  and  source  plasma 

requirements,  revisions.  1834 
Human  Mood  donors;  evidence  of  infection  due 
to  communicable  disease  agents;  testing 
requirements.  31 146 
Human  cells,  tissues,  and  cellular  and  tissue- 
based  products;  establishment  registration 
and  listing,  5447 


Licensed  anti-human  globulin  and  blood 

grouping  reagents;  requirements;  effective 
date.  20402 
Postmarketing  studies;  status  reports;  effective 
date  delay.  10815 
Children's  Health  Act;  implementation: 
Cliiucal  investigations  of  FDA-regulated 
products;  additional  safeguards  for 
children.  20589 
Food  additives: 

Acidified  soldium  chlorite  solutions.  31840 
Adhesive  coatings  and  components — 
Butancdioic  acid.  sulfo-1.4-diisodecyl  ester, 
ammonium  salt,  13653 
Adjuvants,  production  aids,  and  sanitizers — 
Manganese  ammonium  pyrophosphate  (CI. 
Pigment  Violet  16).  6469 
Dimethyl  dicaiixnate,  13652 
Food  starch-modified  by  amyldytic  enzymes, 

17508 
Natamycin  (pimaricin),  13846 
Paper  and  paperboard  components — 
Butanedioic  acid,  sulfo- 1 .4-diisodecyl  ester, 
ammonium  salt.  13653 
Secondary  direct  food  additives — 
Acidified  sodium  chlorite  solutions.  22921 
Alpha-acetolactate  decarboxylase  enzyme 

preparation,  27020 
Ozone;  safe  use  in  gaseous  and  aqueous 
phases  as  antimicrobial  agent,  33829 
Food  for  human  consumption: 
Beverages — 
Bottled  water,  residual  disinfectants  and 

disinfection  byproducts;  allowable  levels 
establishment,  16858 
Fruit  and  vegetable  juices  and  juice  products; 
HACCP  procedures  for  safe  and  sanitary 
processing  and  importing.  6138 
Food  labeling,  foods,  infant  formulas,  and 

dietary  supplements;  technical  amendments, 
17356 
Food  labeling — 
Plant  stenol/stanol  esters  and  coronary  heart 
disease;  health  claims.  303 1 1 
Irradiation  in  (/Toduction,  processing,  and 
handling  of  food — 
High-energy  x-rays;  machine  source  use  to 
inspect  cargo  containers  that  may  contain 
food,  18537 
X-radiation  and  electron  beam  energy 

sources;  safe  use  conditions  expansion, 
10574 
Human  drugs: 
Federal  Food.  E>rug.  and  Cosmetic  Act; 
antibiotic  drug  certification;  technical 
amendment,  1832 
Postmarketing  studies;  stiitus  reports;  effective 

date  delay.  10815 
Prescription  drug  marketing;  effective  date 

delay.  12850 
Total  parenteral  nutrition;  aluminum  in  large 
and  small  volume  parenterals;  labeling 
requirements;  effective  date  delay.  7864 
Medical  devices: 
Cardiovascular  devices — 

Reclassification  of  six  preamendments  Class 
UI  devices  into  Oass  II.  18540 
Qass  n  devices;  pharmacy  compounding 
systems  classified  within  intravascular 
administration  set;  [wemarket  notification 
exemption.  15796 
Clinical  chemistry  and  toxicology  devices — 
B-type  natriuretic  peptide  test  system; 
classification,  12733 
Gastroenterology -urology  devices — 
Tissue  culture  media  for  human  ex  vivo 
tissue  and  cell  culture  processing 
applications;  classification,  27023 


Hematology  and  paUwIogy  devices — 
Over-the-coimter  test  sample  collection 
systems  for  drugs  of  abuse  testing; 
reclassification  and  designation  as 
restricted  devices;  effective  date  delay, 
17359 
Manufacturers,  importers,  distributors,  and 
health  care  (user)  facilities;  adverse  events 
reporting  requirements;  technical 
amendments.  23155 
Obstetrical  and  gynecological  devices — 
Home  uterine  activity  monitor, 

reclassification  and  codification,  14074 
Orthopedic  devices — 
Pedicle  screw  spinal  systems;  classification 
and  reclassification;  correction.  2805 1 
Shoulder  joint  metal/polymer/metal 
nonconstrained  or  semi -constrained 
porous-coated  uncemented  prosthesis; 
reclassification,  12734 
Organization,  functions,  and  authority  delegations, 
30992 

PROPOSED  RULES 

Administrative  practice  and  procedure: 
Examination  of  administrative  record  and  other 
advisory  committee  records,  1 276 
Animal  drugs,  feeds,  and  related  products: 
Plant-derived  bioengineered  foods;  premarket 
notice.  4706,  17517 
Biological  products: 
Human  cellular  and  tissue-based  products 

manufacturers,  current  good  tissue  practice; 
inspection  and  enforcement,  1 508 
Himian  gene  therapy  or  xenotransplantation; 

data  and  information  disclosure,  4688 
Prescription  drug  products;  labeling 
requirements,  17375 
Food  for  human  consumption: 
Beverages — 
Bottled  water,  residual  disinfectants  and 

disinfection  byproducts;  allowable  levels 
establishment,  16884 
imported  food  products  that  have  been  refused 
admission  into  U.S.;  marking  requirements 
and  reimportation  prohibitions.  6502 
Plant-derived  bioengineered  foods;  premarket 
notice.  4706,  17517 
Human  drugs: 
Himian  gene  therapy  or  xenotransplantation; 

data  and  information  disclosure,  4688 
Prescription  drug  products;  labeling 

requirements,  17375 
Topical  antifungal  products  (OTC);  final 
monograph  amendment,  29059 
Medical  devices: 
Hematology  and  pathology  devices — 
Automated  differential  cell  counters; 
reclassification,  23634 
Rescission  of  substantially  equivalent  decisions 
and  rescission  appeal  procedures,  3523 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  372, 
1 137,  1 142,  7497,  9580.  9582.  9706.  9707, 
12798.  12802.  15494.  15725,  16249, 
17183,  17427,  19174,  19175,  21396. 
21398,  21399,  21767.  23715,  29141. 
29142,29143,  29822,  32625 
Reporting  and  iicordkeeping  requirements,  374, 
9585.  12803.  12804.  12938,  13074,  13075, 
13323.  15495.  16251.  17184.  17429, 
17430.  17907.  18094,  19788.  21768. 
23264.  23717.  32626 
Submission  for  OMB  review;  comment  request, 
374,  1138.  1140.  1142.  1143,  1144.6620, 
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9585.  9586.  9709.  12804,  13769,  18094, 
19176,  21769,  23264.  23266,  27147. 
29147.  29577.  30218.  32626.  32628. 
32629.  33099.  33710.  33711.  34455. 
34684.  34685 
Animal  drugs,  feeds,  and  related  products: 
Elaoco  Animal  Health  et  al.;  approval 

withdrawn.  22235 
Enrofloxacin  for  poultry;  proposal  to  withdraw 
'  approval;  hearing,  6623 

^     ^Sarafloxacin  for  pouloy;  approval  withdrawn. 
21400 
Trichlorfon.  etc.;  approval  withdrawn.  23717 
Biological  product  licenses: 
Ashford  Blood  Bank.  Inc.;  hearing  on  proposal 

to  revoke,  9087 
HoUisier-Stier  Laboratories,  LLC  and  BioPort 
Corp.;  revocation,  29148 
Biological  products: 
Patent  extension;  regulatory  review  period 
determinations — 
Infergen,  24389 
Committees;  establishment,  renewal,  termination, 
etc.: 
Drug  Evaluation  and  Research  Center,  public 

advisory  committees.  23718 
Medical  Devices  Advisory  Committee — 
Public  advisory  panels  or  committees; 
nonvoting  consumer  and  industry 
interests  representatives,  31935 
Nonprescription  Drugs  Advisory  Committee — 
Public  advisory  committees;  nonvoting 
industry  interests  members,  33S44 
Various  committees,  15263 
Controlled  Substances  Act: 

Psychotropic  Substances  Convention; 
international  drug  scheduling — 
4-bromo-2,5-dimethoxyphenethylamine  (2C- 
B),  etc.,  13323 
Drug  registration  and  listing  information; 

electronic  filing;  pilot  project;  request  for 
volunteers,  1684 
Food  additive  petitions: 
Alcide  Corp..  28525 
Avecia,  Inc..  7498 

Withdrawn,  12805 
Ecdab.  Inc..  17430 
Food  Irradiation  Coalition,  23943 
Naico  Chemical  Co.;  withdrawn,  15496 
National  Fisheries  Institiite.  9086 
Troy  Corp.,  375 
Fbod  additives: 
Patent  extension;  regulatory  review  period 
determinations — 
Uvasorb  HA8.  27149 
Food  for  human  consumption: 
Food  Chemicals  Codex;  4th  Edition — 
Monographs,  test  procedures,  and  test 
solutions;  revisions;  comment  request, 
6624,  9710,  31936 
Identity  standards  deviation;  market  testing 
permits — 
Krai^  Foods,  Inc.;  salad  dressing,  18957 
Grant  and  cooperative  agreement  awards: 
University  of  Mississippi;  National  Center  for 
Nahiral  Products  Research,  22236 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Food  safety  research,  27976 
Innovative  food  safety  projects.  27980 
Marketed  drugs;  adverse  effects  stixlies.  17907. 
20467 
Hannonisation  International  Conference; 
guidelines  availability: 
ElO  choice  of  control  group  and  related  issues 
in  clinical  trials.  24390 


Human  drugs: 
Drug  products  discontinued  from  sale  for 

reasons  other  than  safety  or  effectiveness — 
Bethenechol  chloride  injection  and  tablets. 

11034 
Metformin  hydrochloride  625  and  750 

milligram  tablets.  33100 
ROWASA  (mesalamine)  recta!  suppositories. 
500  mlligrams,  28753 
Generic  drug  and  pediatric  exclusivity;  1 80-day 

intersection;  comment  request,  27983 
New  drug  applications — 
Ferrante,  John  J.,  et  al.;  approval  withdrawn, 

8801 
Parke-Davjs  Pharmaceutical  Research  et  al.; 

approval  withdrawn,  18645 
Serono,  Inc.;  approval  withdrawn,  33S4S 
Orphan  drug  and  biological  designations; 

cumulative  list,  17718 
Patent  extension;  regulatory  review  period 
determinations — 
Aciphex,  13770 
Baycol.  24144 
ProvigU,  14153 
Xenical.  26866 
Medical  devices: 
Blood  products;  Autopheresis-C  System; 
reclassification  from  class  III  to  class  U; 
comment  request.  29149 
Class  II  devices;  (xemarket  notification 

exemptions.  32828 
Industry  initiatives  pilot  program  expansion.  800 
Neurological  devices — 
Totally  implanted  spinal  cord  stimulator, 
reclassification  from  class  lU  to  Class 
II;  petition  denied.  21401 
Patent  extension;  regulatory  review  period 
determinations — 
Synvisc  Hylan  G-F  20  (4.713.448).  1992 
Synvisc  Hylan  G-F  20  (5,099,013).  2910 
Synvisc  Hylan  G-F  20  (5.143.724),  1993 
Plematket  application  approvals,  list;  safety  and 
effectiveness  summaries  availability,  14390 
Meetings: 
2001  FDA  Science  Forum  -  Science  Across  the 

Boundaries.  1994 
Adenoviral  Vector  Safety;  workshop,  1 685 
Allergenic  Products  Advisory  Committee,  1 1033 
Anesthetic  and  Life  Support  Drugs  Advisory 

Committee,  22240,  30739 
Anti-Infective  Drugs  Advisory  Committee. 

2911,  16251.  17430 
Antiviral  Drugs  Advisory  Committee,  8805 
Arthritis  Advisory  Committee.  16251 
Biological  Response  Modifiers  Advisory 

Committee,  15725,  33101 
Biologies  Evaluation  and  Research  Center — 
Flow  cytometry  use  to  sort  human  cells  for 
clinical  applications;  safety  issues.  18488 
Blood  Products  Advisory  Committee,  1 3326, 

30470 
Bovine  spongiform  encephalopathy  and 

transmissible  spongiform  encephalopathies; 
consumer  briefing,  17719 
Cancer  Patient  Advocates;  Conversation  about 

Cancer  Drug  Development.  32359 
Cardiovascular  and  Renal  Drugs  Advisory 

Committee,  21159 
Educational  Workshop:  current  topics  in 

regulatory  affairs.  16949,  19789 
Endocrinologic  and  Metabolic  Drugs  Advisory 

Committee.  30935 
Foodbome  listeria  monocytogenes  among 
selected  categories  (k  ready-to-eat  foods, 
relative  risk  to  public  health;  risk 
assessment  document,  etc..  13545 
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Hannonisation  International  Conference; 

ConuDon  Technical  Document  and 

possibilities  for  new  topics;  preparation  for 

meetings  in  Japan.  20664 
Medical  Devices  Advisory  Committee,  1145. 

1995.  6625.  10699.  1756i  23719.  29336. 

33257.  33545,  34456 
National  Center  for  Toxicological  Research 

Science  Advisory  Board.  29152 
Nonprescription  Drugs  Advisory  Comminee  et 

al.,  17431 
Oncologic  Drugs  Advisory  Committee.  16252, 

28754,28914 
Peripheral  and  Ontral  Nervous  System  Drugs 

Advisory  Committee.  10304.  14588.  24391 
Pharmaceutical  Science  Advisory  Committee, 

16252.  32359 
Psychopharmacologic  Drugs  Advisory 

Committee.  1685 
Radiofrequency  energy  fix>m  wireless  phones; 

epidemiology  research.  16678.  19507 
Ranch  Hand  Advisory  Committee.  15726 
Science  Board,  16253,  18957 
Technical  Qectronic  Product  Radiation  Safety 

Standards  Committee.  21402 
Transmissible  Spongiform  Encephalopadiies 

Advisory  Committee,  31938 
Vaccines  and  Related  Biological  Products 

Advisory  Committee,  10894.  21 160,  28526. 

33966 
Vibrio  paiahaemolyticus  in  raw  molluscan 

shellfish;  technical  aspects;  comment 

request,  13544 
Women's  Health  Dialogue,  17912 
Memorandums  of  understanding: 
Agriculture  Department  and  University  of 

Puerto  Rico;  scientific  and  regulatory 

activities;  collaboration  framework.  16253 
Chile;  National  Fisheries  Service,  Economy, 

Development,  and  Reconstruction  Ministry; 

fresh  and  frozen  molliiscan  shellfish; 

sanitary  control.  16257 
Inspection  and  Guidance  Division, 

Pharmaceutical  and  Medical  Safety  Bureau. 

Health  and  Welfare  Ministry.  Japan; 

pharmaceutical  products  information 

exchange,  20665 
Reports  and  guidance  documents;  availability,  etc.; 
Animal  drug  residues  identity  confirmation; 

mass  spectrometry  use.  31938 
Ankylosing  spondylitis  and  related  disorders; 

clinical  development  programs  for  drugs, 

biological  products,  aitd  devices  for 

treatment,  27984 
BACPAC  I;  intermediates  in  drug  substance 

synthesis;  bulk  actives  postapproval 

changes;  chemistiy,  manufacturing,  and 

contiwls  documentation,  10699 
Bioanalyucal  method  validation,  28526 
Biocquivalence  establishment;  statistical 

approaches;  industry  guidance,  8805 
Biological  indicators  intended  to  monitor 

sterilizers  used  in  health  care  facilities, 

27985 
Biological  products — 
Pre-storage  leukocyte  reduction  of  whole 
blood  and  blood  components  intended 
for  transfusion;  industry  guidance,  8410 
Testing  and  approval;  information  disclosure. 
15877 
Blood  donor  incentives;  FDA  employees  and 

industry;  compliance  policy  guidance,  3605 
Chnnic  rodent  carcinogenicity  studies  of 

pharmaceuticals;  design,  analysis,  and 

interpretation;  suitistical  aspects,  23266 
Civil  money  penalties  reduction  for  small 

entities,  15726 
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Ginical  investigators;  financial  disclosure, 

16949 
Commodities  with  methyl  parathion  residues; 

trade  policy  channels,  1 247 
Common  food  allergens,  labeling  and 

preventing  cross-contact;  compliance  policy 
guide.  22240 
Consumer-directed  print  advertisements;  FDA- 
approved  patient  labeling  usage,  20468 
Dietary  supplements;  effect  on  body  structure 

and  fiinction,  1 1 172 
Drag  producers  registration  and  drug  Ustings 
in  commercial  distribution;  industry 
guidance,  26867 
E-mail  submissions — 
Animals  not  intended  for  immediate 

slaughter,  final  disposition  notice,  10700 
New  Animal  Drug  Evaluation  Office;  meeting 

or  teleconference  request,  10701 
Notice  of  intent  to  slaughter  for  human  food 

purposes,  11173 
Veterinary  Medicine  Center,  1 1 172 
Extra-label  use  of  medicated  feeds  for  minor 
species;  compliance  policy  guide,  20469 
FDA  Modernization  Act  of  1997— 
Least  burdensome  provisions;  concept  and 

principles,  22241 
Recognized  standards  list  modifications 

(Recognition  List  Number  005),  23032 
Foodbonte  listeria  monocytogenes  among 
selected  categories  of  ready-to-eat  foods, 
relative  risk  to  public  health;  risk 
assessment  document,  etc.,  55 IS,  13545, 
28181 
Foreign  clinical  studies  acceptance,  14590 
Home  uterine  activity  monitors;  Class  II  special 

controls  guidance,  14154 
Human  drug  and  biological  products  including 
vaccines;  postmarketing  safety  reporting, 
14391 
Human  drugs  and  biologies;  IND  meetings; 
chemistry,  manufacturing,  and  controls 
information,  28915 
Immunotoxicology  evaluation  of  investigational 

new  drugs,  24145 
Levothyroxine  sodium;  questions  and  answers, 

13935 
Levothyroxine  sodium  tablets;  in  vivo 

pharmacokinetic  and  bioavailability  studies 
and  in  vitro  dissolution  testing,  1 3935 
Mammography  Quality  Standards  Act — 
Final  regulations  document  No.  4;  industry 
and  agency  guidance,  28527 
Medical  devices.  13878 
Biomaterials  Access  Assurance  Act  of  1998; 

implementation,  17562 
Clinical  Laboratory  Improvement 

Amendments  of  1988  (CUA)  waiver 
criteria,  12939 
Diagnostic  x-ray  systems;  disclosure  by 
manufacturers  to  assemblers,  17564 
FDA  Modernization  Act  of  1997;  third  party 
programs  implementation;  guidance  for 
staff,  industiy,  and  third  parties,  1 3936 
Medical  device  inspection  evaluation  report, 

20819 
Medical  device  manufacturers  inspection; 
compliance  program  guidance  manual, 
9347 
Medical  device  patient  labeling,  20149 
Medical  devices  classification,  27150 
Single-use  devices,  reprocessing  and  reuse; 
premarket  guidance  for  industry  and 
FDA  staff,  29822,  33966 
Monoclonal  antibodies  used  as  reagents  in  drug 
manufacturing,  17184 


New  animal  drug  applications  for  human 
pathogen  reduction  claims;  expedited 
review,  14155 
Over-the-counter  human  drug  products  labeling; 
abbreviated  new  drug  applications  labeling 
update,  11174 
Postmarketing  studies  status  reports;  Food  and 
Drug  Administration  Act  of  1997,  Section 
1 30  implementation,  17912 
Potassium  iodide  as  thyroid  blocking  agent  in 

radiation  emergencies,  801,  971 1 
Premarket  approval  applications  for  in  vitro 
diagnostic  devices  pertaining  to  hepatitis  C 
viruses;  assays  intended  for  diagnosis, 
prognosis,  etc.,  21 160 
Prescription  drug  advertising  and  promotional 
labeling;  regulatory  submissions  in 
electronic  format;  industry  guidance,  841 1 
Prescription  Drug  User  Fee  Act — 
PDUFA  U  five-year  plan;  2001  FY  update. 
28528 
Red  blood  cells;  collection  by  automated 

apheresis  methods;  recommendations,  8238 
Regulatory  Procedures  Manual;  Chapter  9 
subchapters — 
Communications  concerning  civil  monetary 
penalties  assessment  by  Customs  Service 
in  imported  food  cases,  6626 
Imported  foods;  secured  storage  requirements, 
6627 
Regulatory  submissions  in  electronic  format; 
postmarketing  expedited  safety  reports, 
22585 
Separate  marketing  applications  and  clinical 
data  definition  for  purposes  of  assessing 
user  fees,  1 1 1 75 
Veterinary  Medicinal  Products,  International 
Cooperation  on  Harmonisation  of  Technical 
Requirements  for  RegisO^tion — 
Anthelmintics  effectiveness;  general  and 

specific  recommendations,  1 8257 
Good  clinical  practice,  26868 
Impurities;  residual  solvents  in  new  veterinary 
medicinal  products,  active  substances 
and  excipients,  28182 
New  biotechnological/biological  veterinary 
medicinal  products;  stability  testing, 
19177 
Veterinary  medicinal  products;  environmental 
impact  assessments,  14589 
Veterinary  Medicine  Center,  handling  of 
deficient  submissions  filed  during  new 
animal  drug  investigation,  17914 
Vibrio  parahaemolyticus  in  raw  molluscan 
shellfish,  public  health  impact;  risk 
assessment  document,  5517,  13546,  33101 
Volimtary  labeling  indicating  whether  or  not 
foods  have  been  developed  using 
bioengineering,  4839 
Xenotransplantation;  infectious  disease  issues; 

PHS  guideline,  8120 
Xenotransplantation  products  use  in  humans; 
source  animal,  product,  preclinical,  and 
clinical  issues,  9348 
Yellow  com  and  (by-milled  yellow  com 
shipments  intended  for  human  food  use; 
sampling  and  testing  recommendations  for 
Cry9C  protein  residues,  6627 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 
State  Medicaid  and  State  Children's  Health 
Insurance  Program;  children's  eligibility 
information  disclosure,  2195 


Free  and  reduced  price  meals  and  free  milk 
in  schools — 
State  Medicaid  and  State  Children's  Healtli 
Insurance  Program;  children's  eligibiUty 
information  disclosure,  2195 
School  breakfast  program — 
Additional  menu  planning  approaches;  CFR 
correction,  33631 
Special  milk  program — 
State  Medicaid  and  State  Children's  Health 
Insurance  Program;  children's  eligibility 
information  disclosure,  2195 
Summer  food  service  program — 
Sutc  Medicaid  and  State  Children's  Health 
Insurance  Program;  children's  eligibiUty 
information  disclosure,  2195 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Vendor  management  systems;  mandatory 
selection  criteria,  limitation  of  vendors, 
training  requirements,  etc.;  effective  date 
delay,  8885 
Food  stamp  program: 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  19%; 
implementation — 
Personal  responsibility  provisions,  4438, 
8886,  29661 
Retail  food  store  defmition  and  program 
authorization  guidance,  2795 
Effective  date  delay,  8885,  18869 

NCnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7460, 
10482,  18742,  19421,  19752,  20965, 
23228,  23664,  29763,  29926,  30404, 
30405,  30876 
Child  nuoition  programs: 
Child  and  adult  care  food  program — 
Income  eligibility  guidelines,  1 5827 
National  average  payment  rates,  day  care 
home  food  service  payment  rates,  etc., 
34144 
Commodity  School  Program — 

Income  eligibiUty  guideUnes,  15827 
National  School  Lunch  Program — 
Income  eUgibiUty  guideUnes,  15827 
National  average  payments/maximum 
reimbursement  rates,  34146 
School  Breakfast  Program — 
Income  eligibiUty  guidelines,  1 5827 
National  average  payments/maximum 
reimbursement  rates,  34146 
Special  Milk  Program — 
Income  eligibiUty  guidelines,  15827 
National  average  payments/maximum 
reimbursement  rates,  34146 
Summer  Food  Service  Program — 

Income  eUgibility  guidelines,  15827 

Women,  infants,  and  children;  special 

supplemental  nuuition  program — 

Income  eligibility  guidelines,  1 4875 

Commodity  supplemental  food  program: 

Elderly  income  guidelines,  21308 
Food  distribution  programs: 
Donated  beef  and  pork  substitution  with 

commercial  beef  and  pork;  demonstration 
project,  29282 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultiy  inspection: 
Federal  Meat  Inspection  and  Poultry  Products 
Inspection  Acts;  State  designations — 
Missouri;  termination,  2206 
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Ratites  and  squabs;  mandatory  inspection, 
21631 
Republication,  22899 
Retained  water  in  raw  meat  and  poultry 
products;  poulti^  chilling  requirements, 
1750 
Correction,  19713 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Ground  or  chopped  meat  and  poultry  products 

and  single-ingredient  products;  nutrition 

labeling,  4970,  20213 
On-line  antimicrobial  reprocessing  of  pre-chill 

poultry  carcasses;  performance  standards, 

8178 
Processed  meat  and  poultry  products; 

performance  standards,  12590 
Technical  conference  and  meeting,  19102 

NOTICES 

Codex  AUmentarius  Commission: 

International  saiutary  and  phytosaiutary 
standard-setting  activities,  29531 
Meetings: 
Codex  AUmentarius  Commission — 
Animal  Feeding  Ad  Hoc  Intergovernmental 

Task  Force,  13486 
Fats  and  Oils  and  Methods  of  Analysis  and 

SampUng  Codex  Committees,  3538 
Food  Additives  and  Contaminants  Codex 

Commission,  8188 
Food  LabeUng  Committee,  13037 
Foods  Derived  From  Biotechnology  Ad  Hoc 

Intergovernmental  Task  Force,  1 3038 
Twenty-fourth  session  agenda  items; 
comment  request,  30682 
Inspection  of  processed  meat  and  poultry 

products,  30683 
Meat  and  poultry  food  products;  port-of-entry 

reinspection  modernization,  29075 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  29076 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee,  19916 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Foodbome  listeria  monocytogenes  among 
selected  categories  of  ready-to-eat  foods, 
relative  risk  to  pubUc  health;  risk 
assessment  document,  (jtc,  5515.  I3S44 

Foreign  Agricultural  Service 
NO-ncES  N 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34609 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Policy  Advisory  Committee  for 
Trade  and  Agricultural  Technical  Advisory 
Committees  for  Trade,  23664,  32928 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Section  108  Foreign  Currency  Program,  9818 
Meetings: 
Saiutary  measures  to  protect  pubUc  and  animal 
health  in  trade  in  Uve  aiumals  and  animal 
products;  United  States  and  European 
Community  agreement.  22998 

Foreign  Assets  Control  OfBce 

RULES 

Russian  Federation  assets  contini  regulations: 
Highly  enriched  uranium.  3304 

Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  traffickers, 
and  foreign  terrorist  orgaiuzations. 


Additional  designations,  removals,  and 

supplementary  information  on  specially 
designated  narcotics  0-affickers,  etc.,  29229 
Sudanese  and  Taliban  (Afghaiustan)  sanctions 
regulations;  repotting  and  procedures 
regulations;  registration  of  nongovernmental 
organizations,  2726 

NO-nCES 

Agency  information  coUection  activities: 
Proposed  coUection;  comment  request,  29379 

Foreign-Trade  Zones  Board 
NO-nCES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
Austal  USA,  LLC;  shipbuilding  and  repair 
facility,  3984 
Alaska 
Tesoro  Alaska  Co.;  oil  refinery  complex, 
16649 
Arizona.  19422 

CaUfomia.  8378.  10667,  19422 
Atiantic  Richfield  Products  Co.  (ARCO);  oil 
refinery  complex,  6581 
Colorado 
Quantum  Corp.;  data  storage  products 
manufacturing  facilities,  16649 
Connecticut 
Davidoff  of  Geneva  (CT),  Inc.;  cigars, 
tobacco  products  and  accessories 
distribution  faciUty;  withdrawn,  8378 
Florida,  30408 
Georgia,  21739 

Merck  &  Co.,  Inc.;  pharmaceutical  plant, 

19917 
Roper  Corp.;  manufacturing  and  warehousing 
faciUties,  8194 
Illinois 
Archer  Daiuels  Midland,  Inc.;  natural  vitamin 

E  manufacturing  facility,  32599 
North  American  Lighting,  Inc.;  automotive 
Ughting  products  manufacturing 
faciUties,  8195 
Indiana 
Toyota  Motor  Manufacturing,  Indiana,  Inc.; 
motor  vehicle  manufacturing  plant, 
30408 
Kansas 
Frontier  El  Dorado  Refining  Co.;  crude  oil 
refinery  complex,  20424 
Kenmcky,  16037,  32599 

ISP  Chemicals  Inc.;  chemical  plant.  3984 
Louisiana,  19422,  33947 

Conoco,  Inc.;  oil  refinery  complex,  19918 
Maryland,  19423 
Rotcmex  Co.,  Inc.;  air  cleaner  manufacturing 
facility,  31611 
Michigan,  19423 
Mississippi 
Alliant  Aerospace  Composite  Structures  Co.; 
space  launch  vehicle  composite  structure 
manufacttuing  faciUty,  6581 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.;  manufacturing  plant,  1 2459 
Nevada 
Taiyo  America,  Inc.;  electronic  chemicals 
manufacturing  and  warehousing 
faciUties,  14126 
New  Jersey,  31611 
Merck  &  Co.,  Inc.;  pharmaceutical  plant, 

8195,  32933 
Quest  International  Fragrances  USA,  Inc.; 
flavor  and  fragrance  products 
manufacttuing  faculties,  16649 


New  York.  12459.  19423.  31612 
North  Carolina 
Merck  &  Co..  Inc.;  pharmaceutical  plant, 

19918 
United-Chemi-Con.  Inc.;  aluminum 

electrolytic  capacitor  manufacturing 

plant,  33948 
Volvo  Construction  Equipment  North 

America,  Inc.;  construction  equipment 

manufacturing  facilities,  28890 
Ohio,  3985,  32933 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc.; 

chemical  products,  21739 
PhUUps  Petroleum  Co.,  Suikx»,  Inc.,  and 

Conoco,  Inc.;  oil  refinery  complexes, 

17523 
Sunoco,  Inc.;  oil  refinery  complex,  6581, 

18431 
Oklahoma 
Conoco,  Inc.;  oil  refinery  complex,  6582, 

9635 
PhUUps  Peb'oleum  Co.,  Sunoco,  Inc.,  and 

Conoco,  Inc.;  oil  refinery  complexes, 

17523 
Pennsylvania,  19424,  23001 
Bahco  Tools;  hand  tools  warehousing 

faciUties,  16650 
C&J  Clark  America,  Inc.;  footwear 

warehousing/distribution  facUity,  12459 
Merck  &  Co.,  Inc.;  pharmaceutical  plant, 

8196,  19918,  32934 
Sony  Technology  Center-Pittsburgh; 

television  manufacturing  faciUties, 

21740,  24183 
Puerto  Rico 
Caribbean  Petroleum  CorpVCaribbean 

Petroleum  Refiiung,  LP;  oil  refinery 

complex,  28890 
Tennessee 
Komatsu  America  International  Co.; 

consDiiction  equipment  manufacturing 

faciUties,  32600 
Matsushita  Electronic  Components  Corp.  of 

America;  electrolytic  capacitor  and 

automotive  audio  speaker  manufacturing 

plant,  19424 
Texas.  8197.  lOOlO,  16650,  31612,  34150 
CaterpiUar  Inc.;  manufacturing  faciUty,  31612 
International  Resistive  Co.;  electronic  resistor 

manufacturing  plant,  1 00 10 
PhilUps  Petroleum  Co.,  Sunoco,  Inc.,  and 

Conoco,  Inc.;  oU  refinery  complexes, 

17523 
Phillips  Petroleum  Co.;  crude  oil  refinery 

complex,  20424 
Sanden  International  (USA).  Inc.;  motor 

vehicle  air-conditioner  components 

manufacturing/warehouse  faciUties, 

12460 
Zaie  Corp.;  jewelry  and  accessories 

distribution,  processing,  and  repair 

faciUties,  20235 
Virginia,  19424,  20235 
Alfa  Laval  Thermal,  Inc.;  heat  exchangers 

and  parts  manufactiiring  facilities,  29548 
Merck  &  Co.,  Inc.,  pharmaceutical  plant. 

19919 
Washington.  16650 
ARCO  Products  Co.;  oil  refinery  complex. 

8930.  20424 
Matsushita  Kotobuki  Eiectroiucs  Industries  of 

America,  toe.;  9-  and  13-inch  TV/VCR 

combination  units  manufacturing 

faciUties,  32933 
Tesoro  Northwest  Co.;  oil  refinery  complex. 

6583 
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Forest 
Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Customary  and  traditional  use  determinations; 

CFR  correction.  10582 
Fish  and  wildlife;  subsistence  taking,  10142, 

31533,  33744 
Kuskokwim  and  Yukon  Rivers  drainages; 
emergency  closures  and  adjustments. 
32750.  33642 
Forest  transportation  system  administration, 
prohibitions,  and  motor  vehicles  use  off 
Forest  Service  roads,  3206 
National  Forest  System  land  and  resource 
management  planning,  27552 
Plans  amendment  or  revision;  decisions  review; 
interpretive  rule,  1864 
Special  areas: 
Roadless  area  conservation,  3244 
Effective  date  delay,  8899 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 

Title  VIII  implementation  (subsistence 

priority): 
Fish  and  shellfish;  subsistence  taking,  10162 
National  Forest  System  land  and  resource 

management  planning,  27555 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5508, 
15067.17135,32637 
Appealable  decisions;  legal  notice: 
Northern  Region.  29927 
Pacific  Northwest  Region,  33943 
Rocky  Mountain  Region,  30877 
Southern  Region,  23665 
Southwestern  Region,  18743 
Committees;  establishment,  renewal,  termination, 
etc.: 
Santa  Rosa  and  San  Jacinto  Mountains  National 
Monument  Advisory  Committee,  29587 
Environmental  statements;  availability,  etc.: 
Ashley  National  Forest,  UT,  et  al.,  21909 
Deschutes  National  Forest,  OR,  23229 
Fmger  Lakes  National  Forest,  NY,  22999 
Fishlake  National  Forest,  UT,  22145 
Gifford  Pinchot  National  Forest,  WA,  23229 
Green  Mountain  and  Fmger  Lakes  National 

Forest,  VT.  12457 
Hiawatha  National  Forest,  Ml,  751,  21730 
Huron-Manistee  National  Forests,  MI,  1 1552, 

19421 
Mark  Twain  National  Forest,  MO,  29077 
Medicine  Bow-Routt  National  Forests,  CO, 

18894 
Ocala  National  Forest.  FL.  15686 
Roun  National  Forest,  CO,  21909 
Wallowa- Whitman  National  Forest,  OR,  20786 
Wasatch-Cashe  National  Forest,  UT,  23668 
White  Mountain  National  Forest.  ME,  15686 
Environmental  statements;  notice  of  intent: 
Allegheny  National  Forest,  PA,  24095,  27758 
Apache-Sitgreaves,  Coconino,  Kaibab,  Prescott, 

aiul  Tonto  National  Forests,  AZ,  17136 
Ashley  National  Forest.  UT,  23879 
Beaverhead-Deerlodge  National  Forest,  MT, 

1073,  6570,  29546 
Bitlerroot  National  Forest,  MT,  10007,  20231, 

32789 
Black  HiUs  National  Forest.  SD,  17404 
Boise  National  Forest,  ID,  24097 
Caribou-Targhec  National  Forest,  ID,  93,  27675 


Chequamegon-Nicolet  National  Forest,  WI, 

18070,  20421,  20622,  20624,  20625 
Coconino,  Kaibab,  and  Prescott  National 

Forests,  AZ,  33943 
Coconino  National  Forest,  AZ,  1301,  4795, 

10008,  14122,  16032 
Daniel  Boone  National  Forest,  KY,  1 5069 
Dixie  National  Forest,  UT,  27934 
Giant  Sequoia  National  Monument,  CA,  30879 
Helena  National  Forest,  MT,  1074,  12457, 

23230 
Idaho  Panhandle  National  Forests,  ID,  21731 
Idaho  Panhandle  National  Forests.  ID  and  WA. 

2874.21308 
Idaho  Panhandle  National  Forests.  ID.  MT.  and 

WA.  24098 
Kootenai  National  Forest  MT,  3979.  14515 
Lolo  National  Forest,  MT,  1074,  10662,  24098, 

28885 
Manti-La  Sal  National  Forest.  UT,  17137, 

22513,  32929 
Mark  Twain  National  Forest,  MO,  23230 
Nez  Perce  National  Forest,  ID,  13700 
San  Juan  National  Forest.  CO.  30159 
Santa  Fe  National  Forest.  NM.  15214 
Siskiyou  National  Forest,  OR  and  CA,  29078 
Southwestern  Region.  AZ.  NM,  TX,  and  OK; 

American  peregrine  falcon,  etc.;  habitat 

management  standards  and  guidelines, 

11251 
Superior  National  Forest,  MN,  30686 
Tongass  National  Forest,  AK,  17139,  18072 
Umqua  National  Forest,  OR,  29763 
Wallowa- Whitman  National  Forest.  OR,  30158 
Wenatchee  National  Forest,  WA,  22514 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Deschutes  National  Forest,  OR,  14878 
Jurisdictional  transfers:  * 

Toiyabe  National  Forest.  NV;  Hawthorne  Army 

Depot  New  Bomb  Project  Interchange, 

188% 
Meetings: 
Alaska  Federal  Subsistence  Regional  Advisory 

Council,  9685 
California  Coast  Provincial  Advisory 

Committee,  7461,  15687 
Deschutes  Provincial  Interagency  Executive 

Committee  Advisory  Committee,  10662, 

16902,31611 
Eastern  Washington  Cascades  Provincial 

Advisory  Committee  et  al.,  7461,  17857, 

30160 
Giant  Sequoia  National  Monument  Scientific 

Advisory  Board,  28728 
Intergovernmental  Advisory  Committee,  4796, 

20232 
John  Day/Snake  Resource  Advisory  Council, 

30160 
Lake  Tahoe  Basin  Federal  Advisory  Committee, 

14518,  29284 
Land  Between  the  Lakes  Advisory  Board,  2875 
National  Tree-Marking  Paint  Committee,  15687 
National  Urban  and  Community  Forestry 

Advisory  Council,  8189,  32314 
Northwest  Sacramento  Province  Advisory 

Committee,  32314 
Olympic  Provincial  Interagency  Executive 

Committee  Advisory  Comnuttee,  20423 
Opal  Creek  Scenic  Recreation  Area  Advisory 

Council.  7737.  7738.  13282.  16033,  19916, 

27490,  30687,  33945 
Oregon  Coast  Provincial  Advisory  Committee, 

1074,  18073 
Southwest  Oregon  Province  Interagency 

Executive  Committee  Advisory  Committee, 

16034,  27490 


Southwest  Washington  Provincial  Advisory 

Committee,  3539,  16647,  28145 
Willamette  Provincial  Advisory  Committee, 
8099,  17683,  30161 
Reports  and  guidance  documents;  availability,  etc.: 
Forest  transportation  system;  administrative 
policy,  3219 
Urban  wildland  interface  communities  within 
vicinity  of  Federal  lands  that  are  at  high  risk 
from  wildfire;  list,  751 

General  Accounting  Office 

NOTICES 

Commercial  Activities  Panel;  contiacting  out  or 
outsourcing  issues;  comment  request,  16245 
Committees;  establishment,  renewal,  termination, 
etc.: 
Commercial  Activities  Panel,  19786 
Medicare  Payment  Advisory  Commission, 
29328 
Financial  management  systems: 
Joint  Financial  Management  Improvement 
Program — 
Benefit  system  requirements;  exposure  draft 

comment  request,  22564 
Federal  core  financial  management  system 
requirements;  document  availability  and 
comment  request,  32823 
Meetings: 
Government  Auditing  Standards  Advisory 
Council.  23702 
Principles  of  Federal  Appropriations  Law.  2nd  ed. 

(Red  Book);  rider  order  availability,  18778 
Applications,  hearings,  determinations,  etc.: 
Commercial  Activities  Panel;  contracting  out 
and  outsourcing  policies,  28494 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 
Assignment  of  claims,  2139,  14260 
Clause  flowdown,  2140,  14260 
Contractor  personnel;  information  technology 

services  procurement,  22084 
Contractor  responsibility,  labor  relations  costs, 

and  costs  relating  to  legal  and  other 

products;  withdrawn,  17754 
Correction,  18735 
Cost  accounting  sumdards  coverage; 

applicability,  thresholds,  and  waiver,  2136 
Definitions,  2117.  14260 
Electronic  and  information  technology 

accessibility,  20894 
Bectronic  commerce  in  Federal  procurement, 

27407 
Introduction,  2116.  22082.  27406 
Noncommercial  items — 

Advance  payments,  2137,  14260 
Nondisplacement  of  qualified  workers  under 

certain  contracts.  Executive  Order 

revocation,  27416 
Performance-based  contracting — 
Defiiution;  correction,  27012 
Preference,  22082 
Preservation  of  open  competition  and 

governments  neutrality  towards  government 

contractors'  labor  relations,  27414 
Products  produced  by  forced  or  indentured  child 

labor,  acquisition  prohibition,  5346 
Small  business  programs;  CFR  cofrection, 

13856 
Small  entity  compliance  guide,  2141,  5349, 

17757,  20898.  22085.  27417 
Technical  amendments.  2140 
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Federal  Management  Regulation: 

Real  property  policies.  5358 
Federal  property  management 

Occupancy  in  GSA  space;  pricing  policy,  23169 
Federal  travel: 
Privately  owned  vehicle  mileage  reimbursement 

6481 
Relocation  income  tax  allowance  tax  tables, 
23177 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Conti^ctor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings;  revocation,  17758,  23134 
Electronic  and  information  technology 

acccssibihty,  7166 
Helium  acquisition,  2752 
Semi-annual  agenda,  26432 
Federal  Management  Regulation: 

Federal  mail  management  29067 
Federal  travel: 
Travel  expenses  payment  from  non-Federal 
source,  22491 
Semi-aimual  agenda,  26300 

NOTICES 

Acquisition  regulations: 
999  (Ubel)  (Small)  (OF  80);  cancellation. 

29574 
Government  Transportation  Request  (SF  1169); 
form  cancellation;  comment  request  16058 
Interagency  Foreign  Service  National  Employee 
Position  Description  (OF  298);  form 
cancellation,  3604 
Medical  Record-Prenatal  and  Pregnancy  (SF 

533);  fonn  revision,  20995 
Medical  Record-Radiologic  Consultation 
Request/Report  (SF  5I9A);  form 
cancellation,  6611 
Prior  Federal  Service  Statement- Worksheet  (SF 

I44A);  form  cancellation,  1360 
Property  Loss  or  Damage  Report-Fire 

Suppression  (OF  289);  form  cancellation, 
2910 
Purchase  order,  receiving  report  and  voucher 

(OF  206);  form  cancellation,  7494 
Space  Requirements  Worksheet  (SF  8 1  A);  form 

cancellation,  1992 
Telegraphic  message  (SF  1 4);  form  cancellation, 
7495 
Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request 
23256,  23257,  28774,  34683 
Environmental  statements;  availability,  etc.: 
Los  Angeles,  CA;  U.S.  Courthouse,  18641 
Springfield,  MA;  U.S.  Courthouse,  18641, 

20863 
United  States  Mission  to  United  Nations,  NY; 
Federal  building  demolition  and 
construction  of  new  facility  on  same  site, 
29574 
Environmental  statements:  notice  of  intent 
Blaine,  WA;  Port  of  Entry  facility  at  Peace 

Arch,  18641 
Chamblee,  GA;  Centers  for  Disease  Control 

facility;  master  plan,  22231 
Eugene/Springfield,  OR;  Federal  courthouse  and 
office  building,  16946 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request  2888, 
2889,  2890,  2891,  7468,  8946,  11006, 
22218,  22219,  22220,  30718,  .30893, 
32605,  32606,  32607,  32608,  33666, 
33667 
Submission  for  0MB  review;  comment 
request  15226,  15227.  17868,  17869, 
18755,  18756,  18757.  19435.  21123. 
22220 


Federal  Domestic  Assistance  Catalog;  publication 

policy  modification,  15480,  16316 
Meetings: 
Murrieta,  CA;  U.S.  Border  Pati^ol  project; 

potential  site  investigation,  22231 
Women's  Progress  Commemoration 

Commission,  7495  ^ 

Reports  and  guidance  documents;  availabiUty,  etch 
Defibrillation  programs  in  Federal  facilities; 

public  access  guidelines,  28495 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  4026 

Geological  Survey 
NCncES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request  1 2806, 

13950,  15738,  22243 
Submission  for  0MB  review;  comment  request 
802.  803,  19207,  21009,  21010 
Federal  Geographic  Data  Committee: 
Address  Data  Content  Standard;  pubUc  review, 

20322 
NSDI  Framework  Transportation  Identification 

Standard;  pubUc  review,  20322 
U.S.  National  Grid  Standard;  pubUc  review, 
20323 
Grant  and  cooperative  agreement  awards: 
Chevron  Research  &  Technology  Co..  21778 
E.I.  du  Pont  de  Nemours  &  Co..  Inc.,  8121 
Exploration  Co.  of  Delaware,  Inc.,  21778 
Florida  International  University,  1999 
Hamilton  Operating,  Inc.,  21778 
National  Stone,  Sand  &  Gravel  Association, 
34458 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  Geographic  Dau  Committee;  National 
Spatial  Data  Infrastructure  Cooperative 
Agreements  Program,  2000 
National  Earthquake  Hazards  Reduction 

Program,  13566 
Schering-Plough  Animal  Health  Corp..  11179 
Meetings: 
National  Satellite  Land  Remote  Sensing  Data 

Archive  Advisory  Committee.  13950 
Water  Information  Advisory  Committee,  22593 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Western  Chemical  Inc..  16064 
Reports  and  guidance  documents;  availability,  etc.: 
Chemical  and  microbiological  analyses;  water 
quality  results  reporting;  data  elements, 
15273 

Government  Ethics  Office 

RULES 

Freedom  of  Information  Act  implementation, 
3439 

PROPOSED  RULES 

Semi-aimual  agenda,  26340 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  32823 

Government  Printing  Office 
NO-ncES 

Meetings: 
Depository  Library  Council,  12798 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

RULES 

Grain  inspection: 
Commodities  and  rice;  fees  increase,  17775 


PROPOSED  RULES 

Fees: 
Official  inspection  and  weighing  services, 
17817 
Conection,  19608 
Grains,  oilseeds,  fhiits,  vegetables,  and  nuts 
marketing  in  today's  evolving  marketplace; 
facilitation.  13267 

NO-nCES 

Agency  designation  actions: 

Nebraska.  13873 

Ohio,  29765 

Various  States,  13874,  13875,  29765,  29767 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  9556, 
28886,  28887 
Central  filing  systems;  State  certifications: 

Oklahoma,  13876 
Meetings: 

Grain  Inspection  Advisory  Committee,  20966 
Stockyards;  posting  and  deposting: 

Dinuba  Sales  Yard,  CA,  et  al.,  16442 

Dixie  Livestock  Market  Inc.,  GA,  13876 

Southern  Star  Stockyard,  AL,  et  al..  31886 

Speldrich  Feeder  Pig  Market  MN.  et  al..  13877 

Health  and  Human  Services 
Department 

See  Agency  for  Healthcare  Research  and  (Quality 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Child  Support  Enforcement  Office 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  Inspector  General  Office,  Health  and  Human 

Services  Department 
See  National  Institutes  of  Health 
See  Program  Support  Center 
See  Public  Health  Service 
See  Refugee  Resettiement  Office 
See  Subsumoe  Abuse  and  Mental  Health  Services 

Admiiustration 

RULES 

Acquisition  regulations: 

Streamlining  and  simplification,  4220 
Human  drugs: 
Opiate  addiction;  opioid  drugs  use  in 

maintenance  and  detoxification  treatment 
4076 
Privacy  Act  implementation 
Individually  identifiable  health  information; 
privacy  standards,  12434,  12738 
Protection  of  human  subjects: 
Pregnant  women  and  human  fetuses  as  research 
subjects  and  pertaining  to  human  in  vitro 
fertilization,  3878 
Effective  date  delay,  15352,  27599 

PROPOSED  RULES 

Medical  care  and  examinations: 
Indian  health — 
Joint  Tribal  and  Federal  Self-Governance 
Negotiated  Rulemaking  Committee; 
meetings,  10182,  1 1100,  12747,  15063. 
17657,  27620 
Semi-atmual  agenda,  25388 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  372, 
8237,  13321,  21987,  23930,  28165,  30215. 
32952,  34199 
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Submission  for  OMB  review;  comment  request. 
10304.  13321.  17899.  20309,  28912. 
29134,  34199 
Committees;  establishment,  renewal,  termination, 
etc.: 
Blood  Safety  and  Availability  Advisory 

Committee,  29811 
Vital  and  Health  Statistics  National  Committee, 
16946 
Federal  claims;  interest  rates  on  overdue  debts, 

9346,  20996 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request.  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adolescent  Family  Life  Demonstration  Projecu, 

14386 
Bilingual/Bicultural  Service  Demonstration 

Program,  15481 
Family  planning  service  deUvery  improvement 

research,  29812,  31277 
Family  planning  services,  30929 
Health  Disparities  Grants  in  Minority  Health, 

15721 
Minority  Health  Community  Programs.  15484 
National  Community  Centers  of  Excellence  in 

Women's  Health  Program,  661 1 
Temporary  Assistance  to  Needy  Families 
Program;  characteristics  of  persons 
receiving  cash  assistance;  study,  22S6S 
Welfare  reform  outcomes;  policy  research  and 
studies,  13740 
Meetings: 
Blood  Safety  and  AvailabiUty  Advisory 

Committee.  11032 
Complementary  and  Alternative  Medicine 
Policy,  White  House  Commission,  1361, 
10505,  12932,  16246 
Genetic  Testing  Advisory  Committee,  7915, 

18937 
Minority  Health  Advisory  Committee,  14903, 

29814 
National  Bioethics  Advisory  Commission. 

10694,  19501 
National  Human  Research  Protections  Adviswy 

Committee,  16475 
Tobacco  Control  Framework  Convention,  7765 
Vital  and  Health  Statistics  National  Committee, 
3604.  81 12,  14389,  26856.- 30215,  32953 
Organization,  fimctions,  and  authority  delegations: 
Assistant  Secretary  for  Children  and  Families 

etal.,  18642,20660 
Assistant  Secretary  for  Plaiming  and  Evaluation; 

Health  Policy  Office  et  al.,  2429 
National  Institutes  of  Health — 
Director,  19167,  22572 
Minority  Health  and  Health  Disparities 
Center,  6617 
Poverty  income  guidelines;  annual  update,  10695 
Privacy  Act 

Systems  of  records,  10892.  20309 
Reports  and  guidance  documents;  availability,  etc.: 
Defibrillation  programs  in  Federal  facilities; 

public  access  guidelines,  28495 
Ethiod  and  policy  issues  in  international 
research;  clinical  trials  in  developing 
countries.  26856 
Instruction  in  responsible  conduct  of  research; 
PHS  poUcy  for  extramural  institutions 
receiving  funds;  implementation  suspended, 
11032 
Scientific  misconduct  findings;  administrative 
actions: 
Un,  Kuie-Fu  (Tom),  D.V.M.,  34200 
Saleh.  Ayman.  Ph.D..  27974.  33965 


Sarker,  Malabika,  M.B.B.S.,  M.P.H..  22231 
State  assistance  expenditures;  Federal  financial 
participation,  17558 

Health  Care  Financing 
Administration 

See  Inspector  General  OfRce,  Health  and  Human 
Services  Department 

RULES 

Group  health  plans;  access,  portability,  and 
renewability  requirements: 
Nondiscrimination  in  health  coverage  in  group 
market.  1378 
Effective  date  delay  and  conforming 
amendments,  14076 
Medicaid: 
Anesthesia  services;  hospital  participation 
conditions,  4674 
Effective  date  delay,  15352,  27598 
End-stage  renal  disease;  state  of  emergency  in    . 
Houston,  TX;  waiver  of  conditions  for 
coverage,  33030 
Federal  fmancial  participation  limits,  2316 

Effective  date  delay,  1 4343 
Hospital,  nursing  facility,  intermediate  care 
facility  for  mentally  retarded,  and  clinic 
services;  upper  payment  limit  requirements, 
3148 
Managed  care,  6228 

Effective  date  delay.  1 1546,  32776 
Physicians'  referrals  to  health  care  entities  with 
which  they  have  financial  relationships, 
856.  17813 
Effective  date  delay  and  technical 
amendment.  8771 
Psychiatric  residential  treatinent  facilities 
providing  psychiatric  services  to 
individuals  under  age  21;  use  of  restraint 
andseclusion.  7148.  28110 
Effective  date  delay,  15800 
State  Children's  Health  Insurance  Program; 
implementation,  2490.  33810 
Effective  date  delay,  1 1547,  31 178 
Medicare: 
Anesthesia  services;  hospital  participation 
conditions,  4674 
Effective  date  delay,  15352.  27598 
End-stage  renal  disease;  state  of  emergency  in 
Houston.  TX;  waiver  of  conditions  for 
coverage.  33030 
Home  health  agencies;  prospective  payment 

system;  correction,  32777 
Hospital  inpatient  payments  and  graduate 

medical  education  rates  and  costs;  Benefits 
Improvement  and  Protection  Act  of  2000 
provisions.  32172 
Hospital  inpatient  prospective  payment  systems 
and  2001  FY  rates;  correction,  13020, 
13021 
Hospital  outpatient  services;  prospective 
payment  system 
Correction,  1599 
Medicare-t-Choice  program;  compliance  deemed 
on  basis  of  accreditation;  CFR  correction, 
13854 
Nursing  and  allied  health  education  programs; 
payment  policy,  3358 
Effective  date  delay,  14342 
Outpatient  diabetes  self-management  training 
and  outcome  measurements;  expanded 
coverage;  correction  and  effective  date, 
14861 
Physician  fee  schedule  (2001  CY);  payment 
policies  and  relative  value  unit  adjustments; 
correction,  16607 


Physicians'  refenals  to  health  care  entities  with 
which  they  have  financial  relationships, 
856,  17813 
Effective  date  delay  and  technical 
amendment,  8771 
Skilled  nursing  facilities;  prospective  payment 
system  and  consolidated  billing;  update; 
correction,  3497 

PROPOSED  RULES 

Group  health  plans;  access,  poilability,  and 
renewability  requirements: 
Bona  fide  wellness  programs.  1421 
Medicaid: 
Inpatient  and  outpatient  hospital  services, 

nursing  facility  services,  intermediate  care 
facility  services  for  mentally  retarded,  and 
clinic  services — 
Upper  payment  limit  transition  period,  17657 
Medicare: 
Clinical  psychology  training  progranis;  payment 

policy,  3377 
Hospital  inpatient  prospective  payment  systems 

and  2002  FY  rates,  22646 
Medicare+Choice  appeal  and  grievance 

procedures;  improvements,  7593 
Skilled  nursing  facilities;  prospective  payment 
system  and  consolidated  billing;  update, 
23984 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1995, 
19%,  2913,  6628.  7919,  8806,  8807,  9586, 
9587,9712,  11591.  12940,  13546,  13547, 
14155,  14156,  14392,  14906,  15122, 
15264,  16061,  16268,  17431,  18096, 
18781,  18958,  18959,  19507.  19508, 
19789,  20314,  20315,  20997,  21987, 
22242,  23944,  24146,  26869,  27151, 
28916,  29823,  32360,  34222,  34457 
Reporting  and  recordkeeping  requirements,  1997 
Submission  for  OMB  review;  comment  request. 
2913,  6629,  8807,  8808,  9587,  9588, 
10702.11034,13327,13328,15122, 
16062,  16063,  16268,  16480,  16481, 
16678,  180%,  18645,  18646,  18647, 
18959.  20315,  20316,  20997,  21770, 
23945,  23946,  24391 ,  275 1 9,  2958 1 , 
29823,  29824,  30739,  31244,  31939, 
32630,  33102,  33103,  34223,  14157 
Clinical  Laboratory  Improvement  Amendments: 
American  Society  for  Histocompatibility  and 
Immunogenetics;  approval  as  CLIA 
accreditation  organization;  continuance, 
13328 
Committees;  establishment  renewal,  termination, 
etc.: 
Medicare  Coverage  Advisory  Committee,  9349, 

21402 
Medicare  Education  Advisory  Panel,  16950 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Medicaid — 
Long  term  services  and  supports  permitting 
people  of  any  age  with  disabilities  or 
long-term  illnesses  to  live  in  community; 
design  and  delivery,  28183 
People  with  disabilities;  competitive 
employment  infrastructure  program, 
2432 
State  Children's  Health  Insurance  Program,  376, 
6630,  33257 
Medicaid: 
Ambulatory  surgical  centers  program;  American 
Osteopathic  Association  recognition,  14906 
American  Society  for  Histocompatibility  and 
I  Immunogenetics;  approval  as  CLIA 
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accreditation  organization;  continuance, 
13328 
Critical  access  hospitals;  national  accreditation 
program  recogiution  applications — 
American  Osteopathic  Association,  19509 
State  plan  amendments,  reconsideration; 
hearings — 
Missouri,  9088 
Medicare: 
Ambulatory  surgical  centers  program — 
American  Osteopathic  Association 

recognition,  14906 
New  technology  intraocular  lenses;  payment 
amounts  appropriateness,  1 8959 
American  Society  for  Histocompatibility  and 
Immunogenetics;  approval  as  CLIA 
accreditation  organization;  continuance, 
13328 
Critical  access  hospitals;  national  accreditation 
program  recognition  applications — 
American  Osteopathic  Association,  19509 
Home  health  agencies;  prospective  payment 

system  update  (2002  FY),  34687 
Medicare+Choice  plans — 

End-stage  renal  disease;  payment  rates,  21770 
Outpatient  diabetes  self-management  training; 
national  accreditation  program  recogiution 
applications — 
American  Diabetes  Association,  34223 
Peer  Review  Organizations'  6th  Roimd  Contract 
activities;  evaluation  criteria  and  standards, 
20997 
Physician  fee  schedule;  work  relative  value 
units;  five-year  review,  31028 
Meetings: 
Ambulatory  Payment  Classification  Groups 

Advisory  Panel,  9857 
Evidence-based  medicine  use  in  Medicare 
coverage  decision  process;  educational 
symposium,  19178 
Medicare  Coverage  Advisory  Committee,  8974, 

21403,27662,29824 
Medicare  Education  Advisory  Panel,  17432, 

33966 
New  clinical  laboratory  tests;  payment  rates 

assignment  34693 
Practicing  Physicians  Advisory  Council,  14157, 
30936 
Organization,  functions,  and  authority  delegations: 
Provider  Reimbursement  Review  Board  et  al.; 
address  changes,  1 9%  1 
Privacy  Act: 
Computer  matching  programs,  28 1 88 
Systems  of  records,  9858,  15264,  154%,  16679 

Health  Resources  and  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  1686, 
4842,  6632.  6633,  9862,  13331,  14158, 
I8%1,  20819,  21161,  22586,  29581, 
29976,31245.31940 
Submission  for  OMB  review;  comment  request 
6633.  8412,  9349,  16063,  21 162,  22243 
Grant  and  cooperative  agreement  awards: 
Columbia  Hospital  for  Women  Medical  Center, 
21162 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Children's  Hospitals  Graduate  Medical 

Education  Payment  Program,  12940 
Community  Access  Program,  9589 
Competitive  grant  programs;  comprehensive 
review,  1 1035 


Emergency  Medical  Services  for  Children 
Network  Development  Demonstration 
Projects,  32631 
Faculty  Leadership  in  Interdisciplinary 
Education  to  Promote  Patient  Safety; 
program  development  and  management 
34225 
Health  professions  and  nursing  programs;  low- 
income  'evels,  17433.  32829 
Health  Workforce  Studies  Regional  Centers, 

28189 
Poison  Control  Stabilization  and  Enhancement 

Program,  13548 
Public  health  education  and  services;  iimovative 

projects,  33971 
Ryan  White  CARE  Act;  HIV -related  programs 

in  eligible  metropolitan  areas,  33%7 
Safe  Practices  at  Patient  Care  Delivery  Level 
through  Collaborative,  Interdisciplinary 
Education  to  Prepare  Physicians  and 
Advanced  Practice  Nurses,  34227 
Special  Projects  of  National  Significance — 
Hl\  Outivach  and  Intervention  Model 

Development  Evaluation  and  Program 
Support  Center,  19179,  26869 
Maternal  and  Child  Health  Federal  Set- Aside 
Program;  Pannership  for  Information  and 
Communication,  33%8 
Traumatic  Brain  Injury;  State  Grants,  30937 
Meetings: 
AIDS  Advisory  Committee,  20820,  24146 
Childhood  Vaccines  Advisory  Commission, 

12805,  28754 
Children's  Hospitals  Graduate  Medical 
Education  Payment  Program  criteria; 
conference,  14393 
Graduate  Medical  Education  Council,  14159, 

16064 
Health  Professions  and  Nurse  Education  Special 

Emphasis  Panel,  18097 
Infant  Mortality  Advisory  Committee,  7655, 

27520 
Interdisciplinary,  Community-Based  Linkages 
Advisory  Committee,  1686,  15500,  28191 
Maternal  and  Child  Health  Research  Grants 

Review  Committee,  26869 
Migrant  Health  National  Advisory  Council, 

14393,  31940 
National  Health  Service  Corps  National 

Advisory  Council,  6634,  28528 
Nurse  Education  and  Practice  National  Advisory 

Council,  17914 
Organ  Transplantation  Advisory  Committee, 

18%2,  21774 
Primary  Care  Medicine  and  Dentistry  Training 

Advisory  Committee,  18259 
Rural  Health  National  Advisory  Committee, 

6634,  28917 
Traiiung  in  Primary  Care  Medicine  and 
Dentistiy  Advisory  Committee,  4033 
National  Vaccine  Injury  Compensation  Program: 
Health  insurance  policy;  average  cost  amoimt 

revised.  14159 
Petitions  received,  2913,  15268,  29582 
Pneumococcal  conjugate  vaccines;  addition  to 
vaccine  injury  table,  28166 
Organization,  functions,  and  authority  delegations: 
Administrator  Office,  8413 
Field  Operations  Office,  34230 
Interdisciplinary  and  Community  Based 

Programs  Division  et  al.,  8414 
Vaccine  Injury  Compensation  Division,  8414 
Reports  and  guidance  documents;  availability,  etc.: 
Health  Professions  and  Nurse  Education  Special 
Emphasis  Panel;  annual  report,  1 2528 
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Housing 

Hearings  and  Appeals  Office,  Interior 
Department 

RULES 

Hearings  and  appeals  procedures: 
Trust  management  reform;  Indian  trust  estates 
probate,  32884 
Correction,  33740 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES 

Semi-annual  agenda,  26104 

NO-nCES 

Meetings,  14120 

Housing  and  Urban  Development 
Department 

See  Federal  Housing  Enterprise  Oversight  Office 
RULES 

Equal  employment  opportunity;  policies  and 

procedures;  update.  20564 
Freedom  of  Information  Act  implementation. 
6%4 
Effective  date  delay,  8175 
Housing  programs: 
Mandatory  expense  deductions  and  earned 
income  disallowances  for  persons  with 
disabilities;  income  adjustment 
determination.  6218 
Effective  date  delay,  8174 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
50th  and  40th  percentile  fair  market  rents, 
162 
One-strike  screening  and  eviction  for  drug  abuse 
and  other  criminal*#ctivity<  28776 
Correction,  32875,  33134 
Public  housing  developments — 
Voluntary  conversion  to  tenant-based 

assistance;  required  initial  assessments, 
33616 
Section  8  homeownership  program,  disabled 
families  homeownership  assistance  pilot 
program,  33610 
Mortgage  and  loan  insurance  programs: 
Single-family  mortgage  insurance — 
Section  221(d)(2)  mortgage  insurance 
program;  discontinuation,  5912,  8175 
Public  and  Indian  housing: 

Housing  Choice  Voucher  Program;  exception 
payment  standard  to  offset  utility  costs 
increase,  30566 
Indian  Tribes  and  Alaska  Native  Villages; 
community  development  block  grants 
program;  application  process,  4578  - 
Effective  dale  delay,  8176 
Operating  fund  formula;  operating  subsidies 

allocation,  ,17276 
Public  housing  agency  plans;  poverty 
deconcentration  and  public  housing 
integration;  deconcentration  component 
applicability  date  change,  8897 

PROPOSED  RULES 

Government  National  Mortgage  Association 
(Ginnie  Mae): 
Mortgage-backed  securities  program;  payments 
to  security  holders,  1 2428 
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Housing 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Downpayment  assistance  grants  and 

streamlining  amendments,  32198 
Fair  market  rents  for  Housing  Choice 
Voucher  Program  and  Moderate 
RehabiUtation  Single  Room  Occupancy 
Program,  23770 
Temporary  Assistance  for  Needy  Families 
Program;  annual  income  requirements, 
20368 
Mortgage  and  loan  insurance  programs: 

Home  Equity  Conversion  Mortgage  Program; 
insurance  for  mortgages  to  refinance 
existing  loans.  30278 
Single  family  mortgage  insurance — 
Homeowner  downpayment  sources; 
withdrawn.  2851 
Public  and  Indian  housing: 

Public  housing  total  development  cost,  1008 
Semi-annual  agenda,  2S478 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  1997, 
4849.  10703.  10705,  11035,  11176.  11177, 
12529.  12530,  12533,  13075.  13076. 
13553.  13776.  13777.  13944,  14411, 
16279.  16280.  16286,  16951,  16952, 

17566.  18262.  18491.  18492.  18782. 
18783,  19185,  19513,  20670,  21411. 
22591,  27152,  27668.  28192,  29583, 
30220.  32835,  33552,  33973,  34710 

Reporting  and  recordkeeping  requirements, 
12533,  12534.  12535,  13778 

Submission  for  OMB  review;  comment  request. 
381,  1687.  2440.  2441.  2442.  2921,  4850, 
4851,  4852,  4853.  6643.  6644.  10734, 
11036.  11037.  11038.  11039.  11177. 
13077.  13563.  15501.  15502.  16293. 

17567.  17568,  18285.  19789,  19790, 
19961,  20824,  20825.  21410.  23041, 
23268,  23722,  24146,  24147,  27153. 
29584,  29585,  29827,  29828,  30221. 
33264.  33265,  33552 

Environmental  statements;  availability,  etc.: 

West  Hollywood  Gateway  Project,  CA.  20826 
Enviroomental  statements;  notice  of  intent 

Hartford,  CT;  Adriaen's  Landing  Project,  10034 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Giant  and  cooperative  agreement  awards: 

Community  Development  Technical  Assistance 

Programs,  20671 
Community  Development  Work  Study  Program. 

19513 
Healthy  Homes  Initiative,  31685 
Housing  Choice  Voucher  Program,  12535 
Housing  Counseling  Program,  18783,  18784 
Housing  Opportunities  for  Persons  with  AIDS 

Program,  19962 
Jobs-Plus  Community  Revitalization  Initiative 
for  Public  Housing  Families  Program. 
16953 
Lead-Based  Paint  Hazard  Control — 

Tides  Foundation,  28192 
Lead  Hazard  Control  Research  Program,  33974 
National  Center  for  Lead  Safe  Housing,  15880, 

18790 
Public  and  Indian  housing — 
Section  8  Housing  Vouchers  Assistance 
Programs.  19186 
Section  8  Fair  Share  Allocation  of  incremental 
Voucher  Funding  (2000  FY),  19%7 
Grant  funding  programs;  faith-based  and 
community  organizauons  participation; 


regulatory,  contracting,  and  other 
programmatic  obstacles;  comment  request, 
30276 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  381, 
2921,5518,7925,8811,9713,  10774, 
11456,  13134,  14160,  15270,  16293. 
17435.  18285.  19207.  20318,  21167, 
22591 .  24148.  27668,  28921 ,  29828, 
30938,32635,33553.34711 

Housing  Choice  Voucher  Program;  fair  share 
allocation  of  incremental  voucher  funding, 
6645 

Housing,  community  development  and 
empowerment  programs  and  Section  8 
housing  voucher  assistance,  11638,  27987 

Public  and  Indian  housing — 
Public  Housing  Agencies  Project-Based 
Assistance  Program;  guidance.  3605 

Tribal  Colleges  and  Universities  Program. 
24236.  31685 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Operating  cost  adjustment  factors.  1997,  4853 
Mortgage  and  loan  insurance  programs: 
Debenmre  Interest  rates,  6645 
Federally  mandated  exclusions  from  income, 
20318 
Mortgagee  Review  Board;  administrative  uctions. 

4855 
Organization,  fimctions,  and  authority  delegations: 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  et  al.,  6646 

Chief  Financial  Officer,  order  of  succession, 
23947 

Deputy  Secretary;  concurrent  authority,  18790 
Privacy  Act 

Computer  matching  programs.  30742.  33265 

Systems  of  records.  28192 
Public  and  Indian  housing: 

Housing  assistance  payments  (Section  8) — 

Rental  voucher,  rental  certificate,  and 
moderate  rehabilitation  programs; 
administrative  fees;  annual  factors, 
31280 
Regulatory  waiver  requests;  quarterly  listing,  5376, 

23516 
Reports  and  guidance  documents;  availability,  etc.: 

Lead-safe  housing;  transition  assistance  period 
extension  to  certain  jurisdictions,  18285 

Public  and  Indian  housing — 
Quality  Housing  and  Work  Responsibility  Act 
of  1998;  implementation  status;  public 
housing  and  tenant-based  assistance, 
18287 

Public  Housing  Assessment  System; 

management  scores  and  PHAS  advisory 

scores;  meetings,  29342 
Regulations  waiver  procedures;  clarification  of 

authority  during  transition  period,  1 3944 

Supportive  housing  for  elderiy;  Sections  202  and 
81 1  Capital  Advance  Programs;  revised 
development  cost  limits,  6647 


Immigration  and  Naturalization 
Service 

RULES 

Immigration: 
AUens — 
Deportation  proceedings;  relief  for  certain 

aliens,  6436,  8149 
Legal  Immigration  Family  Equity  Act  and 
LIFE  Act  Amendments;  legalization  and 
family  unity  provisions;  status 
adjustment,  29661 
Parole  authority;  clarification;  effective  date 

delay,  7863 
Status  adjustment  to  lawfiil  permanent 
resident;  certain  eligibility  restrictions 
temporarily  removed,  16383 
Temporary  protected  status;  employtnent 
authorization  fee  requirements,  etc.; 
effective  date  delay,  7863 
Transit  Without  Visa  Program;  countries 
whose  citizens  or  nationals  are  ineligible 
to  participate;  determination  criteria, 
1017,  8743,  17321 
Asylum  procedures — 
Syrian  nationals;  status  adjtistment  to  lawful 
permanent  residents,  27445 
Employment-based  petitions  and  applications; 
Premium  Processing  Service  establishment, 
29682 
Foreign  health  care  workers;  additional 

authorization  to  issue  certificates,  3440 
Nicaraguan,  Cuban,  and  Haitian  nationals;  status 

adjustment,  29449 
Russian  nationals;  removal  from  list  of  countries 
ineligible  for  transit  v<dthout  visa  privileges, 
32529 
Visa  waiver  pilot  program — 
Guam;  Burma  removed,  235 
Nationality: 
Children  bom  outside  United  States;  citizen 
certificate  appUcations,  32138 
Nonimmigrant  classes: 
H-IC  nonimmigrant  classification;  petitioning 
requirements,  31 107 

PROPOSED  RULES 

Inunigntion: 
AUens — 
Transit  Without  Visa  Program;  countries 
whose  citizens  or  nationals  are  iiKUgible 
to  participate;  determination  criteria, 
1053 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  117,  118, 
119,  120,  121,  122,  123.  7662,  17440. 
19797,  20835,  22600,  30484,  30485, 
30486,  30753.  32148 
Submission  for  OMB  review;  comment  request, 
7508,  13569,  13973.  15505,  16497,  17441, 
17576,  21779,  34242,  34243,  34718 
Committees;  establishment,  renewal,  termination, 
etc.: 
Service  Data  Management  Improvement  Act 
Task  Force,  3616 
Immigration: 
Revised  Form  I-I29W  (H-IB  Data  Collection 
and  Filing  Fee  Exemption);  effective  date, 
17442 
Meetings: 
Airport  and  Seapoit  Inspections  User  Fee 
Federal  Advisory  Committee,  29175 
Immigration  Matters  Disttict  Advisory  Council, 
14938 
Temporary  protected  status  program  designations: 
I       Angola,  18111 
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Interior 


El  Salvador,  14214 
Honduras.  23269 
Nicaragua,  23271 

Indian  Affairs  Bureau 

RULES 

Financial  activities: 
Loan  guaranty,  insurance,  and  interest  su'bsidy; 
revision.  3861 
Effective  date  delay.  8898 
Human  services: 
Financial  Assistance  and  Social  Services 
Programs;  technical  amendments,  15029 
Land  and  water 
Land  held  in  trust  for  benefit  of  Indian  Tribes 
and  individual  Indians;  tide  acquisition, 
3452 
Effective  date  delay,  8899,  10815,  19403.  • 
31976 
San  Carlos  Apache  Tribe  Development  Trust 
Fund  anr.  San  Carlos  Apache  Tribe  Lease 
Fund;  use  and  distribution.  21086 
Law  and  order 
Santa  Fe  Indian  School  property;  Court  of 
Indian  Offenses  estabhshment,  221 18 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Indian  Reservation  Roads  funds;  2001  FY  funds 
distribution,  1576,  17073 
Trust  management  reform: 

Leasing/permitting,  grazing,  probate  and  funds 
held  in  trust,  7068 
Trust  funds  for  Tribes  and  individual  Indians; 
technical  amendment,  8768 
PROPOSED  RULES 
Tribal  government: 
Certificate  of  degree  of  Indian  or  Alaska  Native 
blood;  documentation  requirements  and 
filing,  processing,  and  issuing  requirements 
and  standards.  33654 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2 11 74, 

23948 
Submission  for  OMB  review;  comment  request, 
1689 
Environmental  statements;  availability,  etc.: 
Moana  River  Indian  Reservation  and  BLM- 
managed  lands,  Clark  County,  NV;  Moapa 
Paiute  Energy  Center  and  Associated 
Facilities,  17437 
Environmental  statements;  notice  of  intent: 
Torres  Martinez-Calpine  Power  Generating 
Facility,  Riverside  County.  CA,  2926 
Weber  Dam  Repair  and  Modification  Project. 
NV.  27155 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Contract  Support  Funds;  distribution  and  use 

method,  15275 
Education  facilities  replacement  construction; 
revised  instructions  and  ranking  criteria, 
1689,  31248 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Chinook  Indian  Tribe/Chinook  Nation,  WA, 
1690 
Irrigation  projects;  operation  and  maintenance 
charges: 
Colorado  River  Irrigation  Project,  AZ,  2927 
Judgment  funds;  plans  for  use  and  distribution: 
Sisseton  and  Wahpeton  Mississippi  Sioux, 
1419! 
Land  acquisitions  into  trust: 
Lower  Brule  Sioux  Tribe  of  Indians  of  South 
Dakota,  7925 


Liquor  and  tobacco  sale  or  distribution  ordinance: 
Big  Sandy  Rancheria,  CA,  7926 
Big  Valley  Rancheria.  CA,  7771 
Blue  Lake  Rancheria  of  California,  CA,  18494 
Hopland  Band  ot  Porno  Indians.  CA,  27994 
Paskenta  Band  of  Nomlaki  Indians,  CA,  16482 
Pueblo  de  Cochin,  NM.  18791 
Pueblo  of  Sandia.  NM,  16483 
Santa  Clara  Pueblo  trust  lands,  NM,  34233 
Soboba  Band  of  Mission  Indians,  CA,  18648 

Meetings: 
Exceptional  Children  Advisory  Board,  2442 
Indian  education  topics;  tribal  consultation, 
19979,  33975 

Reservation  establishment,  addiuons,  etc.: 
Piieblo  of  Isleta  Indians,  NM,  29828 

Tribal-State  Compacts  approval;  Class  III  (casino) 
gambling: 
Absentee  Shawnee  Tribe,  OK,  22593 
Chitimacha  Tribe  of  Louisiana.  20324 
Choctaw  Nation.  OK,  30748 
Confederated  Tribes  of  Warm  Springs 

Reservation  of  Oregon,  20324,  34458 
Coushatu  Tribe  of  Louisiana,  9878 
Eastern  Band  of  Cherokee  Indians.  NC.  4038 
Hoh  Indian  Tribe,  WA,  4038 
Kaw  Nation,  OK,  30748 
Lower  Brule  Sioux  Tribe,  SD,  4038 
Lummi  Indian  Nation,  WA,  12542 
Oglala  Sioux  Tribe,  SD,  12542 
Seminole  Nation,  OK,  30749 
Stillaguamish  Tribe  of  Indians,  WA,  15882 
Tunica-Biloxi  Tribe  of  Louisiana,  4038,  20325 
Yankton  Sioux  Tribe,  SD,  22594 
Urban  wildland  interface  communities  within 
vicinity  of  Federal  lands  that  are  at  high  risk 
from  wildfire;  list,  751 

Indian  Arts  and  Crafts  Board 

PROPOSED  RULES 

Indian  Arts  and  Cnfts  Act;  implementation: 
Protection  of  products  of  Indian  art  and 
craftsmanship,  27915 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17565 
Grants  and  cooperative  agreements;  availability. 

etc.: 
•  American  Indian/Alaska  Native  Children, 

Youth,  and  Families;  Mental  Health  and 
Community  Safety  Initiative,  27663 
Health  Professions  Educational  Loans 

Repayment  Program,  9863 
Health  Professions  Preparatory,  Pregraduate,  and 
Indian  Health  Professions  Scholarship 
Programs,  2915 
Indian  Health  Scholarship  Program;  recipients 

list,  17915 
Indians  Into  Medicine  Program,  27665,  30219 
Medical  care: 

Reimbursement  rates  for  2001  CY,  7655 

Information  Security  Oversight  Office 

NOTICES 

Meetings: 
National  Indusuial  Security  Program  Policy 
Advisory  Committee,  12817 

Inspector  General  Office,  Health  and 
Human  Services  Department   ' 

NOTICES 

Health  care  programs;  fraud  and  abuse: 
Healthcare  Integrity  and  Protection  Dau  Bank — 
User  fee  increase,  31245 
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Privacy  Act: 

Systems  of  records.  9865 
Program  exclusions;  list,  6634,  10305.  14591, 

I8%2,  27520,  31941 
Reports  and  guidance  documents,  availabihty,  etc.: 
Pharmaceutical  industry,  compliance  program 
guidance  development,  3 1 246 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  3610,  18493 

Interior  Department 

See  Blackstone  River  Valley  National  Heriuge 

Corridor  Commission 
See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Hearings  and  Appeals  Office,  Interior 

Department 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Managemeni  Service 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement 

Office 

PROPOSED  RULES 

Semi-annual  agenda.  25510 
Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocanons— 
Virgin  Islands,  Gu»m,  American  Samoa,  and 
Northern  Mariana  Islands.  28404 
NOTICES 

Cenual  Utah  Water  Conservancy  District: 
Uinta  Basin  Replacement  Project  development; 
contract  and  agreement  negotiations,  1 5272 
Committees;  establishment,  renewal,  termination, 
etc.: 
Glen  Canyon  Dam  Adaptive  Management  Work 

Group,  7499 
Joint  Fire  Science  Program  Stakeholders 

Advisory  Group,  7656 
Water  Information  Advisory  Committee,  15880 
Environmental  statements;  availability,  etc.: 
Central  Utah  Project- 
Diamond  Fork  Area,  UT;  power  privilege 
lease  termination,  34713 
Environmental  statements;  notice  of  intent 
Central  Utah  Project— 
Bonneville  Unit,  Lower  Duchesne  River 
WeUands  Mitigation  Plan.  20827 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1 999;  implementation 
plan  of  action;  comment  request.  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Exxon  Valdez  oil  spill;  restoration  of  resources 
and  services  injured  by  oil  spill;  request 
for  proposals,  11596 
Tribal  self-governance  program — 
Application  deadline  (2002  FY  or  CY),  5518 
Programs  eligible  for  inclusion  in  2(X)2  FY 
annual  funding  agreements:  non-BIA 
bureaus,  7499 
Meetings: 
Blackstone  River  Valley  National  Heritage 

Corridor  Commission.  1 7924 
Delaware  and  Lehigh  National  Hentage 
Corridor  Commission,  12541.  20474. 
34713 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group. 

13340.30221 
Joint  Fire  Science  Program  Stakeholder 
Advisory  Group,  28921 
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Privacy  Act 

Systems  of  rccoids.  10309,  13945.  28536 
Reports  and  guidance  documents;  availability,  etc.: 
National  Invasive  Species  Management  Plan 
(Meeting  the  Challenge),  14412 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands.  13497 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Federal  employment  tax  deposits;  de  minimis 
rule,  28370 
Estate  and  gift  taxes: 
Generation-skipping  transfer  tax  issues; 
correction,  11108.  12834 
Excise  taxes: 
Excess  benefit  transactions,  2144 

Correction,  13013 
Group  health  plans;  access,  portability,  and 
renewability  requirements — 
Continuation  coverage  requirements.  1843 
Nondiscrimination  in  health  coverage  in 
group  market;  effective  date  delay  and 
conforming  amendments.  1378.  14076 
Taxable  fuel  measurement;  consistency 
requirement  removed.  27597 
Income  taxes: 
Cafeteria  plans;  tax  treatment,  1837 

Conection.  13012.  13635 
Charitable  remainder  trusts;  abuse  prevention. 

1034 
Consolidated  returns;  filing;  CFR  conection. 

9651 
Cooslniction  aid  contribution;  definition,  2252 
Corporations;  liability  assumptions  in  ceriain 
corporate  transactions.  723 
Correction.  10190 
Credit  for  increasing  research  activities.  280 
Defined  benefit  pension  plan;  excess  assets 
transfer  to  retiree  health  accoimt;  minimum 
cost  requirement.  32897 
Defined  contiibution  retirement  plans; 

nondiscrimination  requirements.  34535 
Earned  income  credit  (EIC);  eligibility 

requirements  after  denial,  33636 
Euro  currency  conversion;  tax  issues  guidance 
for  U.S.  taxpayers  conducting  business 
with  European  countries  replacing  their 
currencies,  2215 
Correction,  21447 
Foreign  corporations;  treatment  of  transfers, 

2821 
Foreign  sales  corporation  transfer  pricing; 

grouping  rules,  13427 
Hyperinflationary  currency;  definition,  279 
Income  subject  to  separate  limitations  and 
affiliated  group  interest  and  other  expense 
allocation  and  apportionment  and  foreign 
tax  credit  limitation.  268 
Correction.  16126 
Lxng-ierm  contracts;  income  accountability. 
2219 
Conection.  18190,  18357 
Partnership  mergers  and  divisions;  tax 

consequences,  715 
Purchase  price  allocations  in  deemed  and  actual 
asset  acquisitions,  9925 
Conection.  17362,  17466.  22286 
Qualified  transportation  fringe  benefits.  2241 

Conection.  18190 
Recognition  of  gain  on  stock  or  securities 
distribution;  correction.  9034 


Section  467  rental  agreements  involving 

payments  of  $2,000,000  or  less.  1038 
Special  aggregate  stock  ownership  rules,  32901 
Stock  transfer  rules,  2256 
Tax-exempt  bonds  issued  for  output  facilities; 
guidance  to  State  and  local  govertmients. 
4661 
Correction,  13429 
Tentative  carryback  adjustment  in  consolidated 
retiim  context;  filing  application  guidance, 
713,  33463 
Treasury  securities  and  other  debt  instruments, 
reopenings;  original  issue  discount,  2811 
Correction.  12853 
Income  taxes,  etc.: 
Electronic  payee  statements.  10191 
Federal  Reserve  banks;  removal  as  depositaries 

for  Federal  tax  deposits.  33830 
Last  known  address;  definition,  2817 
Lifetime  charitable  lead  trusts;  guaranteed 
aimuity  interest  and  unitrust  interest 
definitions,  1040 
Withholding  of  tax  on  certain  U.S.  source 

income  paid  to  foreign  persons  and  related 
collection,  deposit,  refunds,  and  credits, 
etc.;  correction,  18187 
Procedure  and  administration: 
Attorney's  fees  and  other  costs  based  upon 

qualified  offers;  awards,  725 
Census  Bureau;  return  information  disclosure, 

9957 
Combat  zone  service  and  Presidcntially  declared 
disaster,  tax-related  deadlines  postponed; 
correction,  10364 
Federal  tax  lien  notice;  withdrawal  in  certain 

circimistances,  33464 
Returns  and  return  information  disclosure  to 

taxpayer  designee,  2261 
Timely  mailing  tieated  as  timely  filing/ 

electronic  postmark,  2257 
Underpayments  of  tax  deposits  and  overstated 
deposit  claims;  penalties,  32541 
PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Employment  tax  underpayments;  intcrcst-fiee 
adjustments,  3956 
Correction,  13275 
Excise  taxes: 
Deposits  and  tax  returns,  10650 
Excess  benefit  transactions;  cross-reference, 
2173 
Charitable  organizations;  failure  to  meet 
certain  qualification  requirements; 
bearing,  26824 
Group  health  plans;  access,  portability,  and 
renewability  requirements — 
Bona  fide  wellness  programs,  1421 
Nondiscrimination  in  health  coverage  in 
group  market  cross-reference,  1435 
Nondiscrimination  requirements  for  certain 
grandfathered  church  plans;  exception, 
1437 
Income  taxes: 
Aimual  accounting  periods;  changes,  31850 
Annuity  contracts;  debt  instruments  with 
original  issue  discount.  2852 
Hearing  cancelled.  28407 
Cafeteria  plans;  tax  treatment;  cross-reference. 

1923 
Capitalization  of  interest  and  carrying  charges 
properiy  allocable  to  straddles.  4746 
Correction.  17517 
Hearing  cancellation,  26823 
Consolidated  return  regulations — 
Agent  for  consolidated  group;  hearing 
cancelled.  2854 


Controlled  corporations;  recogniticM  of  gain  on 
certain  distributions  of  stock  or  securities 
in  connection  with  acquisition,  66 
Withdrawn,  76 
Corporations;  liabiUty  assumptions  in  certain 
corporate  transactions;  cross-reference,  748 
Hearing  cancelled.  28407 
Corporations  fiUng  consolidated  returns,  and 

collapsible  corjwrations;  withdrawn,  34136 
Defined  benefit  pension  plan;  excess  assets 
transfer  to  retiree  health  account;  minimum 
cost  requirement.  1066 
Hearing  cancellation.  1 3864 
Disqualified  person;  definition.  3924 
Doinestic  reverse  hybrid  entities;  treaty 
guidance  regarding  payments.  1 2445 
Correction,  14352 
Hearing  cancellation,  32782 
Foreign  corporations;  oeatmcnt  of  transfers; 

withdrawn,  2856 
Hedging  transactions,  4738 
Income  for  trust  purposes;  definition,  10396 
Income  subject  to  separate  limitations  and 
deemed-paid  credit  computation,  319 
Cwrection,  15820,  15945 
Mid-contiact  change  in  taxpayer,  10643 

Hearing  cancellation,  31 197 
New  markets  tax  credit,  21844 
Partnerships  with  foreign  partners;  taxable 

years,  3920 
Partner's  interest  basis  determination  under 
section  705;  special  rules,  315 
Conection,  12448 
Hearing  cancellation,  21 1 10 
Principal  residence  sale  or  exchange;  exclusion 

of  gain;  correction.  14512 
Qualified  cover  calls;  equity  options  with 
flexible  terms.  4751 
Hearing  cancellation.  21297 
Qualified  retirement  plans — 
Notice  to  interested  parties.  3954 
Written  explanations  provided  after  starting 
annuity  dates.  3916 
Relief  from  joint  and  several  liability.  3888 

Correction.  17130 
Retirement  plans;  required  distributions,  3928 

Correction,  10981 
Space  and  ocean  activities  and  communicatioo; 
source  of  income,  3903 
Hearing  date  change,  12916,  14351 
Stock  transfer  rules — 
Earnings  and  taxes  carryover,  corrections, 

14350.  14443 
Far'^ing;  and  taxes  carryover,  hearing 

cancelled,  13030 
Supplemental  rules;  cross-reference; 
withdrawn.  2373 
Tax-exempt  bonds  issued  for  output  facilities; 
guidance  to  State  and  local  governments; 
cross-reference,  4754 
Tentative  carryback  adjustment  in  consolidated 
rehim  context;  filing  application  guidance; 
cross-reference,  747 
Hearing  cancellation,  19104 
Trust  treated  as  part  of  estate;  election;  hearing 
canccUation,  9535,  17518 
Income  taxes,  etc.: 
Deposit  interest  paid  to  nonresident  aliens, 
reporting  guidance,  3925 
Conection,  15820 
Hearing.  16019 
Electronic  payee  sutements,  10247 
Hearing  canceUed.  28408 
Hearing  rescheduled,  32279 
Entity  classification  rules;  clarification,  2854 
Hearing  canceled,  23868 
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Procedure  and  administration: 
Attorney's  fees  and  other  costs  based  upon 

qualified  offers;  awards;  cross-reference, 

749 
Hearing  cancellation,  26824 
Census  Bureau;  return  information  disclosure; 

cross-reference,  9991 
Correction,  16161 
Federal  Reserve  banks;  removal  as  depositaries; 

correction,  8614 
Pension  and  employee  benefit  trusts,  and  other 

trusts;  classification;  hearing  cancellation, 

7867 
Rehim  of  property  in  certain  cases,  10249 
Returns  and  return  information  disclosure  to 

taxpayer  designee;  cross-reference,  2373 
Subsidiary  corporations;  entity  classification, 

elective  changes  (check  the  box 

regulations),  3959 
Tax  liabiUties  determination  or  collection;  third- 
party  contracts,  77 

NOTICES 

Advisory  committees;  aimual  reports;  availability, 
etc.: 
Art  Advisory  Panel;  closed  meetings,  14623 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1719, 
1720,  1721,  1722.  2953.  2954.  2955.  2956, 
4897,  7953,  7954,  7955,  7956,  7957,  7958, 
7959.  8256,  8257,  8258,  9138,  9139,  9140, 
9141.  9142.  9894,  9895,  9896,  9897,  9898, 
9899,  9900,  10055,  10345.  10346.  10347, 
10348,  10349,  11097,  11098,  11099, 
13128,  13129.  13130.  I3I31.  13377. 
13629.  13630,  13631,  14435,  14436. 
14437.  14438.  14439.  14440.  14441. 
15167.  15168.  15169.  15170.  15534. 
15535.  15536.  16520,  17225.  17226. 
17227.  17228.  17465.  17748.  17749, 
17750,  17751,  18151,  18846,  18847, 
18848,  18849,  18850,  19285,  19286, 
19287,  19288,  19289,  19290,  19291, 
19292,  19293,  20031,  20718,  20719, 
20859,  22072,  22073,  22074,  22642, 
22643,  23318,  23319,  24419,  24420, 
24421,  24422,  24423,  24424,  24425, 
27749,  28031,  28032,  28033,  28034, 
28596.  29206.  29207.  29885.  29886. 
29887,  29888,  30789,  30790,  30791, 
30792.  30793.  30794.  30795.  30796. 
31754.  31755.  31756.  31757.  32662. 
32663.  34734.  34735.  34736,  34737, 
34738,  34739,  34740,  34741 
Committees;  establishment,  renewal,  termination, 
etc.: 
Citizen  Advocacy  Panels,  7959 
Electronic  Tax  Administration  Advisory 

Committee,  20525 
Special  Enrollment  Examination  Advisory 
Committee,  9900 
Dealers  in  securities  futures  contracts;  comment 

request,  13836 
Inflation  adjustment  factor  and  reference  prices; 
Nonconventional  source  fuel  credit,  18152 
Renewable  electricity  production  credit,  20032 
Meetings: 
Art  Advisory  Panel,  14622 
Citizen  Advocacy  Panels — 
Brooklyn  Disoict,  6763,  9901,  12971,  16521, 

17465 
Florida  District,  13631,  18152.  34742 
Midwest  District.  13378.  28034 
New  York  Metro  District.  18851,  21 195 
Pacific-Northwest  Distinct,  20032 
South  Florida  Distiict,  9901 
Electrotuc  Tax  Administration  Adyisory 
Committee,  27750 


Special  Enrollment  Examination  Advisory 
Committee,  29380 
Modem  speeds  under  28.8  Kbps  for  electronic 
filing;  decision  to  eliminate  for  2001  filing 
season,  10350 
Organization,  functions,  and  authority  delegations: 
Commissioner  and  Deputy  Commissioner, 
Industry  Directors,  and  Field  Operations 
Directors;  Large  and  Mid-Size  Business, 
16521 
Directors  of  Employee  Plans  et  al.,  20351 
Privacy  Act: 
Systems  of  records,  9142 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tijuana,  Baja  California;  emergency  deliveries 
of  part  of  Mexico's  Colorado  River  waters 
through  Southern  California  aqueducts, 
19239 

International  Trade  Administration 

RULES 

Educational  and  scientific  institutions;  instruments 
and  apparatus: 
Florence  Agreement  Program;  procedures 
changes.  28831 
Worsted  wool  fabric  imports;  tariff  rate  quota 
implementation,  6459 

PROPOSED  RULES 

Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands,  Guam,  American  Samoa,  and 
Northern  Mariana  Islands,  28404 

NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8569. 
8931,  12924,  13282,  17866,  19137,  19138, 
23002,  29284 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 
Japan,  11253 

Various  countries,  8931,  1 1553,  31613 
Aramid  fiber  formed  of  polypara-phenylene 
terephthalamide  from — 
Netherlands,  13879,  14540 
Automotive  replacement  glass  windshields 
from — 
China,  16651 
Brake  rotors  from — 

China.  1303,27063.29080 
Canned  pineapple  fruit  from — 

Thailand,  8777.  18596.  29285 
Cased  pencils  from — 
China.  1638.  21742 
Circular  welded  carbon-quality  steel  pipe 
from — 
Various  countries.  33227 
Circular  welded  non-alloy  steel  pipe  from — 
Korea.  10987.  12460.  18747,  21910,  28422, 

30409 
Mexico,  21311.27065 
Cold-rolled  and  corrosion-resistant  carbon  steel 
flat  products  from — 
Korea.  3540,  8197,  14883 
Corrosion-resistant  carbon  steel  flat  products 
from — 
Canada,  3543.  11553.  12924 
Gcnnany,  8939 
Japan,  7463,  8778,  I454Z  15075,  20967 


Coumarin  from — 

China,  13881,  34614 
Cut-to-length  carbon-quality  steel  plate  from — 
Italy,  23003 
Korea,  20235 
Cut-to-length  carbon-quality  siccl  plate  products 
from — 
Indonesia.  16655,  33661 
Cut-to-length  carbon  steel  plate  from — 
Canada,  7617 
Germany,  3545 
Mexico,  7619 
Romania,  2879 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  or  above 
from — 
Korea,  8198,  30688 
Electrolytic  manganese  dioxide  from — 
Greece,  1950,  15399 
Japan,  1948,  16443 
Extruded  rubber  thread  from — 

Malaysia,  11254,  15399 
Ferrovanadium  and  nitrided  vanadium  frtxn — 

Russia,  30694 
Folding  gift  boxes  from — 

China,  15400 
Folding  metal  tables  and  chairs  from — 

China,  28728 
Forged  stainless  steel  flanges  from — 

India,  8380,  14127.  20787 
Foundry  coke  from — 

China,  13885,21313 
Fresh  Atlantic  salmon  from — 

Chile.  18431 
Fresh  cTdwIish  tail  meat  from — 

China,  30409 
Fresh  gartic  from — 

China,  350,  14544,  14887 
Freshwater  crawfish  tail  meat  from — 
China,  8382,  15219.  18604,  M634,  31204. 
33522 
Frozen  concentrated  orange  juice  from — 

Brazil,  6585.  29930 
Furfiiryl  alcohol  from — 

China  and  Thailand,  22519 
Glycine  fiom — 

China,  8383,  13284 
Grain-oriented  siUcon  electrical  steel  from — 
Italy,  14887,  14889,  20236 
Japan,  14889 
Granular  polytetrafluoroethyleoe  resin  from — 

luly,  18899 
Gray  Portland  cement  and  cement  clinker 
from — 
Mexico,  1078,  8384,  14889.  20425,  24324 
Greenhouse  tomatoes  from — 

Canada,  20630 
Heavy  forged  hand  tools,  finished  or  unfinished, 
with  or  without  handles,  from — 
China,  10988,  16444 
Helical  spring  lock  washers  from — 
China,  1078.  11255 
Taiwan.  11255     . 
Honey  from — 
Argentina.  12924.  14521.  24108 
China,  12924,24101 
Hot-rolled  carbon  steel  flat  products  from — 
Argentina,  22180 
China,  22183 
India,  22157 
Indonesia,  22163 
Kazakhstan,  22168.  29773 
Netherlands,  22146,  32600 
Romania,  22194.  30411 
South  Afiica,  22173 
Taiwan,  22204 
Thailand,  22199 
Ukraine,  22152,  27937 
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Hot-rolled  carixw  steel  products  from— 

Chiiuu  28423 
Hot-rolled  flat-rolled  caibon-quality  steel 
products  from — 
Brazil.  13891 
Japui.  19S2 
Industrial  nitrocellulose  from — 
France,  20636 
United  Kingdom.  18749 
In-shell  pistachios  from — 

Inn.  18609 
IQF  red  taspbciries  from — 

Chile.  34407 
Iron  constnictioo  castings  fitMn — 

Canada.  18900 
Large  newspaper  printing  presses  and 
components  from — 
Gennany.  11SS7.  16040 
Japtm.  \\55S.  16040 
Live  processed  blue  mussels  from — 

Canada.  18227 
Low  emiched  uranium  from — 

Various  countries,  1080,  20969 
Manganese  metal  from — 

China.  15076.  22519 
Mechanical  transfer  presses  from — 

japui.  13891.  27937 
Oil  country  tubular  goods  from — 
Canada.  13893.  33948 
Japan.  2880.  1328S.  23882.  23883 
Korea,  12925.  23232,  27938 
Mexico.  1309,  14131,  15832.  26830 
Oil  country  tubular  goods,  other  than  drill  pipe, 
fiiom — 
Korea.  18438 
Oieoresin  paprika  from — 

India.  17408 
Pasta  from — 
Italy.  8198,  20636,  34414 
Turicey,  8198,  14541.  34410 
Persulf  ates  fimn — 

China.  18439 
Petroleum  wax  candles  fitna — 

China,  1084,  14545.  16903 
Polyester  staple  fiber  fitxn — 

Korea.  1642.30411 
Polyethylene  terephthalate  fihn.  sheet  and  strip 
from — 
India  and  Taiwan.  31888 
Korea,  10988 
Polyvinyl  alcohol  ftom — 
Japan.  11140.29286 
Taiwan.  11137.  34422 
Porcelain-on-steel  cookware  from — 
China.  16904 
Mexico.  12926 
Potassiimi  permanganate  from — 

China.  12461.  13895.  34615 
Preaerved  mushrooms  fix>m — 
China,  9067,  9068.  17406.  30695.  31204 
India.  13896.  16444 
Indonesia.  13903 
Pure  magitesium  frnm — 
Israel,  21325,  24324 
Russian  Federation.  21319,  24324 
Various  coimtries,  14546 
Pure  magiKsium  in  granular  form  from — 

China.  21314 
Silicomanganese  frtxn — 
Ukraine.  10270.  31206 
Various  countries.  10669.  22209 
Silicon  metal  from — 
Argentina.  10669 
Brazil,  11256.  15078 
China.  12927 
Various  coaatries,  10669 


Small  diameter  circular  seamless  carbon  and 
alloy  steel  standard  line  and  pressure  pipes 
from — 
Gennany,  12465 
Softwood  lumber  products  from — 

Canada.  21328 
Solid  agricultural  grade  ammonium  nitrate 
from — 
Ukraine.  13286.  28147 
Sorbitol  from — 

France.  1084.  20788 
Spring  table  grapes  from — 
Chile  and  Mexico.  26831 
Stainless  steel  angle  from — 

Various  countries.  2880.  16175.  27628 
Stainless  steel  bar  from — 
India,  8939,  13496,  27629,  31208 
Various  countries,  7620.  14986,  19919,  24114 
Stainless  steel  butt-weld  pipe  fittings  from — 
Taiwan,  1644,  15078 
Various  countries,  1 1257 
Stainless  steel  flanges  from — 

India.  11258.  16905 
Stainless  steel  plate  in  coils  from — 
Belgium.  1 1559 
Korea,  14891.  30699 
Taiwan,  18610 
Stainless  steel  sheet  and  strip  in  coils  from — 
France.  7738.  32936 
Gennany.  12759 
Italy.  1310.  27066 
Japan,  8385.  29086 
Korea,  1085.  14891 
Mexico,  10483 
Taiwan,  2884.  28147 
Stainless  steel  wire  rod  from — 
Korea.  31210 
Spain.  10988 
Taiwan.  31613 
Static  random  access  memory  semiconductors 
from — 
Taiwan,  22520.  30413 
Steel  concrete  reinforcing  bars  from — 
Belarus,  8329.  33528 
China.  8339.  33522 
Korea,  8348.  33526 
Latvia.  8324.  33530 
Moldova.  8333.  11562.  33525 
Turkey.  22525 

Various  countries.  8343.  18752 
Steel  wire  rope  from — 
China.  12759 
India,  12759 
Structural  steel  beams  from — 
Japan,  10668.  32790 
Korea,  15834.  34615 
Various  countries.  33048 
Sulfinilic  acid  from — 

China,  1952.  15837.  22213 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  ete..  from — 
China.  1953.  8385.  11562.  11564.  20425 
Japui.  12761.  15078 
Tm  mill  products  fn>m — 

Japan.  29086 
Top-of-the-stove  stainless  steel  cooking  ware 
from — 
Korea.  11259.34151 
Vector  supercomputers  from — 

Japan.  14547.  22213 
Welded  carbon  steel  pipes  and  tubes  from— 

Thailand.  18901.  23004 
Welded  large  diameter  line  pipe  from — 
Japan.  34151 
Mexico,  31211 
Welded  large  diameter  line  pipes  from — 
Mexico  and  Japan.  1 1266 


Antidumping  and  countervailing  duties: 
Administrative  review  requests.  4796.  8378, 
10269.  12758.  13283.  16037.  17523. 
21310.  21740.  28421.  31203.  32934 
Five-year  (sunset)  reviews — 
Filial  results  and  revocations.  17524,  22145 
Initiation  of  reviews,  94,  17524,  29771 
Hot-rolled  carbon  steel  flat  products  from — 
Thailand  and  South  Africa,  31888 
Cheese  quota;  foreign  government  subsidies: 

Quatleriy  update.  13907,  13908,  30703 
Committees;  estiri>lishment,  renewal,  termination, 
etc.: 
Chemicals  and  Allied  Products  for  TnOt  Policy 
Matters  Industry  Sector  Advisory 
Committee.  17410 
Countervailing  duties: 
Carbon  steel  products  Jrom — 

Sweden,  10990 
Circular  seamless  carbon  and  alloy  steel 
standard,  line,  and  pressure  pipe  ftom — 
Italy.  13909 
Cold-roUed  and  corrosion-resistant  carbon  steel 
flat  products  from — 
Korea.  16656 
Cotton  shop  towels  from — 

Pakistan.  18444 
Cut-to-length  carbon-quality  steel  plate  from — 

Indonesia.  16657 
Cut-to-length  carbon  steel  plate  from — 
Germany.  3985 
Mexico.  14549 
Grain-oriented  electrical  steel  from — 

Italy.  2885 
Hooey  from — 

Argentina  and  China.  30413 
Hot-rolled  carbon  steel  flat  products  from — 
Argentina.  10990 
India.  20240 
Indonesia,  20236 
South  Africa,  20261 
Thailand.  20251 
Various  countries.  8199.  17525 
Industrial  phosphoric  add  from — 

Israel.  15839.  18229 
IQF  red  raspberries  from — 

Chile,  34423 
Iron-metal  castings  from — 

India.  7627.  10999.  24114.  24115 
Low  enriched  uranium  from — 
France.  24325 

Various  countries.  1085.  11000,  24329 
Oil  country  tubular  goods  from — 

Italy.  13910 
Pasta  from — 
Italy.  11269.  17683 
Turicey.  17683 
Polyethylene  terephthalate  film,  sheet,  and  strip 
from — 
India,  31892 
Pure  and  alloy  magitesiimi  from — 

Canada.  23669 
Pure  magnesium  from — 
Israel.  11144.24324 
Russian  Federation,  24324 
Softwood  lumber  products  from — 

Canada.  21332.  31617 
Stainless  steel  bar  from — 

Italy.  7739.  13911.30414 
Stainless  steel  plate  in  coils  from — 

Belgium,  95.  2042S 
Stainless  steel  sheet  and  strip  in  coils  from — 
Korea.  20788 
Export  trade  certificales  of  review.  7465,  8386. 
9687.  11271.  12466.  12498.  15841.  17684. 
19920.  21119,  21335.  21368.  31894.  34616 
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Gnmts  and  cooperative  agreements;  availability, 
eic.: 
Intematioaal  Buyer  Program;  domestic  trade 

shows  support  (2003  FY).  33052 
Market  Development  Cooperator  Program. 
16176 
Impon  restrictions: 
Steel  products  from — 
Ukraine.  3547 
Meetings: 
Envirotmiental  Technologies  Trade  Advisory 

Committee.  6585.  20272 
U,S.  Automotive  Parts  Advisory  Committee. 
30163 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  paitel  review: 
Corrosion-resistant  carbon  steel  flat  products 
from — 
Canada.  16905 
Corrosion-resistant  steel  flat  products  from — 

Canada,  6585 
Cut-to-length  carbon  steel  plate  from — 

Canada,  14892.31211.31212 
Gray  Portland  cement  and  clinker  from — 

Mexico,  22214 
Oil  country  tubular  goods  from — 

Mexico.  22215 
Porcelain-on-steel  cookware  from — 
Mexico.  15403 
Overseas  trade  missions: 
2001  trade  missions — 
High  Technology  Solutions  Trade  Mission 

Paris.  France,  et  al..  10271 
Information  Technology  &  E-commerce 
Trade  Mission  to  Southeast  Asia 
(Vietnam.  Malaysia,  and  Philippines). 
30704 
Private  sector  participants  recruitment  and 

selection.  12762 
Telecommunications  Matchmaker.  India,  et 
al..  8388 
Reports  and  guidance  documents;  availability,  etc.: 
Ex-parte  memoranda  issuance;  policy  change. 
16906 
Tariff  rate  quotas: 

Worsted  wool  fabrics.  14892.  17149.  31212 
Watches  and  watch  movements;  allocation  of 
duty -exemptions: 
Virgin  Islands.  13497 
Applications,  hearings,  determinations,  etc.: 
Argonne  National  Laboratory.  19920 
Boston  College.  21742 
Bumham  Institute.  31211 
Harvard  University.  14548 
Massachusetts  Institute  of  Technology.  14548 
Pennsylvania  State  University.  10483,  18612 
Rensselaer  Polytechnic  Institute,  13293 
Rensselaer  Polytechnic  Institute  et  al.,  7626 
Rutgers  University.  32600,  33740 
Sl  Louis  Science  Center,  34154 
St  Louis  Science  Center,  et  al..  9557 
Stanford  University.  33232 
University  of — 
California.  18754 
Chicago.  14549 
Colorado,  8386,  21742 
Rochester,  1310 
Texas  et  al.,  15403 
Virginia,  20637,  31617 
Wisconsin-Madison,  1311,  22530 
Wisconsin-Madison  et  al.,  16445 
Washington  University  School  of  Medicine, 
1311 

Internationa]  Trade  Commission 

RULES 

Practice  aixt  procedure: 
Investigations  relating  to  global  and  bilateral 
safeguard  actioos,  market  disruption,  and 


reUef  actions  review;  confidential  busirtess 
information  disclosure.  32217 

NOTICES 

Administrative  protective  orders;  breaches, 
sanctions,  ete.:.  27685 
Lewin.  Martin  J.,  et  al.;  steel  wire  rod.  19516 
Import  investigations: 
4-androsttnediol,  32374 
Abrasive  pnxlucts  made  using  process  for 
making  powder  preforms,  and  products 
containing  same,  9720 
Aerospace  rivets  and  products  containing  same, 

7782 
Ammoniirai  nitrate  from — 

Ukraine,  14933,  29344 
Apparel  inputs  in  short  supply;  preferential 
treatment  for  Sub-Saharan  African  and 
Caribbean  Basin  countries,  15886 
Aramid  fiber  formed  of  poly  para-pbenylene 
terephthalamide  from — 
Netheriands,  3612,  12310 
Automotive  replacement  glass  windshields 
from — 
China,  13%2,  20682 
Caimed  pineapple  fruit  from — 

Thailand,  27534 
Caribbean  Basin  Economic  Recovery  Act 
impact  on  U.S.  industries  and  consumers 
and  beneficiary  countries;  aimual  report, 
19980 
Circular  welded  carbon  quality  line  pipe — 
Effects  of  import  relief  action  on  domestic 
industry  and  principal  users  in  United 
States,  23729 
Monitoring  developments  in  domestic 
industiy,  16066 
Circular  weldnl  non-alloy  steel  pipe  fitMn — 

Various  countries,  29988 
Clad  steel  phtfe  from — 

Japan,  29829 
Closet  flange  rings.  34461 
CMOS  active  pixel  image  sensors  and  products 

containing  same.  14421 
Digital  display  receivers  and  digital  display 
controllers  and  products  containing  same, 
29173 
EPROM,  EEPROM,  flash  memory,  and  flash 
microcontroller  semiconductor  devices,  and 
products  containing  same,  30751 
Ferrovanadium  and  nioided  vaiuulium  from — 

Russia.  28540 
Flooring  products.  1155.  16495 
Folding  gift  boxes  iix)m — 

China.  12957.  19981 
Folding  metal  tables  and  chairs  from — 

China.  22598,  32644 
Foundry  coke  from — 

China.  23727.  29173 
Fresh  garlic  from — 

China.  12810 
Furfiiryl  alcohol  from — 

China  and  Thailand.  13567.  21015 
Gel-filled  wrist  rests  and  products  containing 

same.  27535 
Grain-<xiented  silicon  electrical  steel  from — 

Italy  and  Japan.  12958 
Greenhouse  tomatoes  from — 

Canada,  17926.  27536 
Harmonized  Tariff  Schedule — 
Modifications,  10743,  21413 
Proposed  modifications,  13963 
Helical  spring  lock  washers  from — 

China  and  Japan,  8424 
Honey  fixMU — 

Argentina  and  China,  31948 
Hot-rolled  steel  products  from — 
Various  countries.  805.  23950 


HSP  modems,  software  and  hardware 

components,  and  products  containing  same, 
14935,  18797 
Individually  quick  frozen  red  raspberries  from — 

Chile,  30482 
Ink  jet  print  cartridges  and  compoitents,  7783 
Integrated  circuits,  processes  for  making  sante, 

and  products  containing  same,  1 3567 
Integrated  repeals,  switehes,  transceivers,  and 

products  conlaitting  same.  1 8506 
Low  enriched  uranium  from — 

Various  countries.  8424 
Magnetic  resonance  injection  systems  and 

components,  10744 
Manganese  metal  from — 

China.  114,  18507 
Miniature  plug-in  blade  fiises.  9359 
Mussels  from —  } 

Canada.  15503.  22004 
Natural  gas  services;  recent  reforms  in  selected 

markets.  10745 
Network  interface  cards  and  access  points  for 
use  in  direct  sequence  spread  spectrum 
wireless  local  area  networks  and  products 
containing  same,  18507,  19517,  30944, 
33271 
Oil  country  tubular  goods  from — 

Various  countries,  7941 
Oieoresin  paprika  from — 

India,  14934,  21015 
Oscillating  sprinklers,  sprinkler  compooents,  and 

nozzles.  9721.  33976 
Pasta  from — 

Italy  and  Turkey,  29831 
Personal  watercraft  and  compooents,  1 4936 
Plasma  display  panels  and  products  cootaining 

same,  6668,  15504 
Plastic  molding  machines  with  control  systems 
having  programmable  operator  interfaces 
incorporating  general  purpose  computers, 
and  components,  4861 
Polyethylene  terephthalate  film,  sheet  and  strip 
from — 
India  and  Taiwan,  29174 
Polyethylene  terephthalate  yam  and  products 

containing  same,  27536 
Polyvinyl  alcohol  from — 

Various  countries,  1 7574,  23949 
Processed  gum  arabic  from — 

France  and  United  Kingdom,  34241 
Programmable  logic  devices  and  products 

containing  same,  14937 
Pure  magnesium  bom — 

Various  countries,  29987 
Seamless  carbon  and  alloy  steel  standard,  Une, 
and  pressure  pipe  from — 
Various  countiies,  806,  34717 
Semiconductor  chips  with  minimized  chip 

package  size  and  products  containing  same. 
29175 
Semiconductor  light  emitting  devices, 

compoitents,  and  products  containing  same, 
3613 
Set-top  boxes  and  components,  15887,  19518 
Silicomanganese  from — 
India.  Kazakhstan,  and  Venezuela,  31258 
Various  countries,  8981,  19981 
Silicon  metal  from — 

Various  countries.  8981 
Softwood  lumber  from — 
Canada,  18508.  28541 
Spring  table  grapes  fix>m — 

Chile  and  Mexico,  18109,  32645 
Stainless  steel  angle  from — 

Various  countries,  7942,  27689 
Stainless  steel  bar  from — 
Various  countries,  807,  11314.  17927 
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Stainless  steel  butt-wck)  pipe  finings  from — 

Various  countries,  8981 
Sleel  concrete  reinforcing  bars  from — 

Various  countries,  10317,  28541 
Sleel  products;  questionnaires  to  be  issued  in 

connection  with  investigation,  34717 
Sleel  wire  rod — 
Effects  of  import  relief  action  on  domestic 
industry  and  principal  users  in  United 
Stales.  23729 
Monitoring  developments  in  domestic 
industry,  16496 
Steel  wire  rope  from — 
China  and  India,  18S09 
Malaysia,  13965 
Various  countries,  12810 
Structural  steel  beams  ftx)m — 

Various  countries,  29989 
Synchronous  dynamic  random  access  memory 
devices  and  modules  and  products 
containing  same,  808 
U3.-Chile  Free  Trade  Agreement;  probable 

economic  effect,  21 180 
U.S.-Korea  Free  Trade  Agreement 

establishment;  economic  impact,  4859 
Wap-compauble  wireless  communication 
devices,  components,  and  products 
containing  same,  10745 
Welded  large  diameter  line  pipe  from — 

Japan  and  Mexico,  4860,  13S68 
Wheat  gluten.  12958.  18510,  18797 
Wheat  trading  practices;  U.S.-Canada 

competitive  conditions,  19982.  22599 
Wool  articles;  U.S.  market  conditions.  11315, 
15505.  15888 
Meetings: 
Electronic  filing  and  maintenance  of  documents; 
forum.  28542 
Meetings;  Sunshine  Act.  1367.  2929,  4861,  5519. 
8241.9360,  10512.  14213.  15277.  17737, 
18299.  18983.  20333.  21016.  22257.  23730. 
23731.  29990.  30945.  31258,  32961 

Joint  Board  for  EnroUment  of 
Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee, 
19135,  29762 

Judidai  Conference  of  the  United 
States 

NOTICES 

Bankruptcy  Code: 
Dollar  amounts  increase;  automatic  three-year 
adjustinent,  10910 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 
AppeUate  Procedure  Rules,  7784.  10319 
Bankruptcy  Procedure  Rules.  10319 
Civil  Piocedure  Rules,  486Z  7784.  10319. 

11046 
Criminal  Procedure  Rules.  7784.  10319 
Evidence  Rules.  10319 
Practice  and  Procedure  Rules.  10319 

Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administiatioa 
See  Federal  Bureau  of  Investigation 
See  Immigration  and  NaturaUzation  Service 
See  Justice  Programs  Office 
See  Juvenile  Justice  and  Delinquency  Preventioa 
OfBce 


See  National  Instihite  of  Corrections 
See  Parole  Commission 
See  Victims  of  Crime  Office 

RULES 

DNA  Analysis  Backlog  Elimination  Act  of  2000; 

implementation,  34363 
National  Instant  Criminal  Background  Check 
System: 
Firearms  transactions;  information  retention. 
6470 
Effective  date  deUy.  12854.  22898 
Privacy  Act;  implementation.  6470.  17809 

PROPOSED  RULES 

Privacy  Act;  implementation.  17828.  20410.  29921 
Semi-annual  agenda.  25604 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7784. 

10746.  14937.  16959 
Submission  for  OMB  review;  comment  request, 
809.  11597.  11598.  11599.  11600.  13352. 
16067.  17439,  20477,  29990,  30483 
Environmental  statements;  availability,  etc.: 
Community  Oriented  Policing  Service  Office — 
Methamphetamine  Law  Enforcement 
Program,  18798 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request.  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  Oriented  Policing  Services  Office — 
COPS  m  Schools,  13078 
COPS  Making  Officer  Redeployment 

Effective,  8982 
Tribal  Resources  Program,  13079 
Immigration  related  employment  discrimination; 
public  education  programs,  20157 
Personal  ResponsibiUty  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Community  programs  necessary  for  protection 
of  life  or  safety  under  welfare  reform 
legislation;  specification,  3613 
Pollution  conDx>l;  consent  judgments: 
A&D  Recycling,  Inc.,  et  al.,  9595 
A&S  Tribal  Industries.  29834 
Advanced  Resin  Systems.  Inc..  17198 
Agway  Inc.  et  al.,  28543 
Alcoa,  Inc..  9595 

Allen's  Transfer  &  Storage  et  al..  17198 
American  Allied  Additives.  Inc..  et  al..  2443 
American  Scrap  Co.,  22258 
American  Scrap  Co.  et  al.,  6669 
Ameron  International  Corp.  et  al.,  31692 
AppUed  Science  Laboratories,  Inc.,  et  al.,  28199 
Archer  Daniels  Midland  Co.,  2444 
Aico  Pipe  Line  Co.,  22258 
Arkansas  City.  KS.  et  al..  13965 
ASARCO  et  al.'.  387.  20476 
Adantic  Richfield  Co..  28543 
Avanti  Development.  Inc.,  et  al.,  18511.  29991 
Avco  Corp.,  9595 
BeloitCorp..  14595 
Berks  Associates  et  al..  9095 
Black  Mesa  Pipeline.  Inc..  28199 
Bliss.  Russell  Martine.  et  al..  18798 
BP  Exploration  &  Co.  et  al..  9595 
Burlington  Northern  Railroad  Co..  9596 
CENCO  Refining  Co..  9095 
Central  Illinois  Public  Service  Co.  et  al.,  33556 
Chevron  USA.  Inc..  13782 
Chrysler  Corp.  et  al.,  1851 1 
Cypress  Amax  Mineral  Co.  et  al.,  8982 
Dalton  UtiUties  et  al.,  9096 
Dayton  Power  &  Light  Co.  et  al.,  2444 


Drum  Service  Co.  of  Florida  et  al.,  22258 

Ecolaire  Inc.,  8425 

Fbrsch  Polymer  Corp.,  1 1316 

Friedland,  Robert.  9596 

General  Ceramics.  Inc..  28200 

General  Motors  Corp..  22259 

GUlette,  Robert  11317 

Goodyear  Tire  &  Rubber  Co.,  8983 

H.K.  Potter  Co.,  Inc.,  9597 

Hitchiner  Manufacmring  Co.,  Inc..  6670 

IBM  Corp.,  33557 

J.H.  Baxter  &  Co.  et  al..  33557 

J.L.  Land  Development,  Inc..  13966 

James,  Raymond  T.,  et  al.,  28544 

Johnson,  Reland  Marie,  10911,  13782 

Johnson,  Richard  Scott,  et  al.,  31693 

Joy  Technologies,  Inc.,  12544 

Katz,  Philip,  et  al.,  6669 

Koch  Petroleum  Group,  L.P.,  2444,  9879 

Ijedman,  Bernard,  20477 

Lightman,  Jerome,  et  al.,  6669 

Livingston  et  al.,  12544 

Lone  Mountain  Processing,  Inc.,  2445 

Lynn  Water  and  Sewer  Commission,  17199 

MandeviUe,  LA,  2445 

Marathon  Ashland  Petroleum  LLC,  28200 

Marathon  OU  Co.  et  al.,  29991 

Marine  Shale  Processors,  Inc.,  20333 

Marisol,  Inc.,  1091 1 

Marie  IV  Industries,  Inc..  et  al..  2445 

Massachusetts  Instimte  of  Technology.  22259 

Michael's  Furniture  Co..  9096 

Michigan  Consolidated  Gas  Co..  2446 

Montrose  Chemical  Corp.  of  California  et  al.. 

117 
Motiva  Enterprises  LLC  et  al..  18798 
Nalco  Chemical  Co.  et  al..  18512.  20477 
Nassau  MeUds  Corp.  et  al..  9597 
Natiiral  Gas  Pipeline  Co.  of  America,  10912 
Nucor  Corp..  2446 

Petroleum  Specialties.  Inc..  et  al..  16293 
Puerto  Rico  Medical  Services  Administration. 

2447 
Rhode  Island  Technical  Plating,  Inc.,  6670 
Rotomctrics  Group  and  Micrometrics  Systems. 

13080 
SheU  OU  Co.  et  al..  28544 
Sonoco  Products  Co..  2447 
Stringfellow.  }£..  Jr..  et  al..  8983,  29992 
Teplitz  Auto  Parts,  Inc.,  et  al.,  22005 
TRW  Vehicle  Safety  Systems  Inc.,  7508 
University  of  Hawaii,  1 17 
University  of  Rhode  Island,  20476 
V-1  Oil  Co..  28545 
Viktton.  L.P..  et  al..  17199 
Wal-Mart  Stores.  Inc..  et  al..  33557 
WUUams  Field  Services  Co.  et  al..  9597 
Woodward  Metal  Processing  Corp.  et  al..  15756 
Privacy  Act 
Computer  matching  programs.  14213 
Systems  of  records.  6670,  6671,  6672,  6673, 
6676,  8425.  12959,  13966,  15755,  17200, 
17928,  20478,  20683,  28036,  29992, 
29994,  31277,  33558,  34743 
Reports  and  guidance  documents;  availability,  etc.: 
Equal  opportunity  in  federally  conducted 
education  and  traiiung  programs;  E.O. 
13160  guidance  document,  5398 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  3834 
Voting  Rights  Act  implementation;  redistricting 
and  retrogression  guidance,  5412 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
31693 
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Superfund  program: 
Prospective  purchaser  agreements — 
Genicom,  Inc.  Site,  VA,  27537 

Justice  Programs  OfBce 
NO-ncES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  10913. 

14216,  15888,  15889,  23045,  29590, 

29591,29836,  34461 
Submission  for  OMB  review;  comment  request, 

810,  1695,  4040,  4041,  7785,  8241,  8604, 

23046,  32%  1,  34462 
EnvironmenUl  statements;  availability,  etc.: 
Fort  McClellan.  Anniston,  AL;  Center  for 

Domestic  Preparedness,  24153 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  Justice  Statistics  Program,  30008 
Indian  Country;  crime  victimization  surveys, 

34463 
National  Criminal  History  Improvement 

Program,  20160 
State  Criminal  Alien  Assistance  Program,  31694 
Tribal  Justice  Statistics  Assistance  Center, 

development  and  implementation,  22600 
Young  Offender  Initiative:  Reentry  Program, 

29837 
Meetings: 
Global  Justice  Information  Network  Advisory 

Committee,  1 1047 

Juvenile  Justice  and  Delinquency 

Prevention  OfBce 
NO^ncES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug-Free  Communities  Support  Program, 

20160 
Missing  and  Exploited  Children's  Program, 

26881 
Tribal  Youth  Risk  and  Resiliency  Longihidinal 
Stiidy,  17062 
Meetings: 
Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Council,  145%,  33977 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administintion 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor-Management  Standards  Office 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training,  Office 

of  Assistant  Secretary 
See  Wage  and  Hour  Division 
See  Workers'  Compensation  Programs  Office 
RULES 
Service  Contract  Act;  Federal  service  contracts; 

labor  standards,  5328 
Service  contracts  for  maintenance  of  public 

buildings;  nondisplacement  of  qualified 

workers  under  certain  contracts;  CFR  part 

removed,  16126 

PROPOSED  RULES 

Semi-aimual  agenda,  25680 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6677, 
17442 


Submission  for  OMB  review;  comment  request, 
81 1.  1 156,  1 157,  2006,  4862,  9107,  9108, 
9598,  9880,  11332,  13084,  13974,  15278, 
15890,  18114,  18115,  18311,  18799, 
19518,  19519,  21782,  21783,  23047, 
28201,  28202,  28926,  28927,  29176. 
29592,  29838,  30010,  30011,  30945, 
30946,32375,33272 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Global  HIV/ AIDS  Workplace  Education 

Program,  19983 
HIV/ AIDS  Global  Woricplace  Prevention  and 

Education  Program,  34244 
Women  in  Apprenticeship  and  Nontraditional 
Occupations  Program,  32376 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Disability  Employment 

Policy,  14058 
Assistant  Secretary  for  Employment  Standards 

et  al.,  17762,  2%56 
Labor  Secretary;  order  of  succession,  1 4062 
Reports  and  guidance  documents;  availability,  etc.: 
Forced  or  indentured  child  labor,  list  of 
products  requiring  Federal  contractor 
certification,  5353 
Maintenance  guidelines,  5351 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  45% 

Labor-Management  Standards  OfBce 

NOTICES 

Labor-management  standards: 
Labor-Management  Reporting  and  Disclosure 
Act;  advice  exemption  in  section  203(c); 
interpretation,  2782,  9724 
Rescission,  18864 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10748, 
15280,  17447,  18983,  19236.  19237, 
19238,  21784,  23048,  32648,  33272 
Meetings: 
Business  Research  Advisory  Council,  18513  . 
Federal  Economic  Statistics  Advisory 

Committee,  20482 
Labor  Research  Advisory  Council,  24155 

Land  Management  Bureau 

RULES 

Geothermal  resources  leasing  and  operations; 

correction,  27040 
Minerals  management: 
Mining  claims  under  general  mining  laws; 

surface  management,  32571 
Oil  and  gas  leasing — 
Federal  and  Indian  oil  and  gas  resources; 
protection  against  drainage  by  operations 
on  nearby  lands  that  would  result  in 
lower  royalties,  1883,  9527,  18569, 
24073 
Organization,  fimctions,  and  authority  delegations: 
California  and  Montana  State  Offices;  change 
of  address.  28672 

PROPOSED  RULES 

Minerals  management: 
Fee  changes.  10000.  19413 
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Land 

Mining  claims  under  general  mining  laws; 
surface  management;  proposed  suspension 
of  rules,  16162 

NOTICES  • 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 152, 

1375,  32637 
Submission  for  OMB  review;  comment  request. 
19515,  22000,  23044,  23723 
Alaska  Native  claims  selection: 
Afognak  Joint  Venture,  32638 
Doyon,  Ltd.,  32638 
Evans  Egowa,  Heirs,  Devisees,  and'or  Assigns. 

27156 
Kaktovik  Inupiat  Corp..  4038,  13781 
Classification  of  public  lands: 
Idaho,  28758 
Nevada.  10314 
Closure  of  public  lands: 
Arizona,  6652 
California,  2927,  32639 
Colorado,  12954,21779 
Idaho,  6653,  17925.  22001,  27530 
Nevada,  14414,  17569,  27530 
Oregon,  1 1 1 
Utah,  21175 
Coal  leases,  exploration  licenses,  etc.: 
Colorado,  20829 
West  Virginia,  17192 

Wyoming,  10899,  20681,  28758,  31277.  32639. 
34458 
Committees;  establishment  renewal,  termination, 
etc.: 
Colorado  Canyons  National  Conservation  Area 

Advisory  Council,  27674 
National  Petroleum  Reserve-Alaska  Research 
and  Monitoring  Advisory  Team,  1 1310 
Oregon  District  Resource  Advisory  Committees, 

22001 
Resource  Advisory  Councils,  I419I 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument  Advisory  Committee,  29587 
Steens  Mountain  Advisory  Council,  1 7925 
Upper  Snake  River  District  and  Lower  Snake 
River  District  Resource  Advisory  Councils, 
112 
Wild  Horse  and  Burro  Advisory  Board.  20682 
Environmental  statements;  availability,  etc.: 
California  Desert  Conservation  Area.  CA — 
Northern  and  Eastern  Colorado  Desert  plan. 

14414 
Northern  and  Eastern  Mojave  plan,  1 7926 
El  Paso  Global  Networks  Telecommunications 

System.  TX  et  al.,  33553 
Falcon  to  Gonder  Project,  NV.  28538 
Grants  Pass  Resource  Area.  OR,  6655 
Humboldt  County,  NV;  Glami&'Marigold  Mine 

Expansion  Project  14192 
Kingman  Resource  Area,  AZ,  27531 
Lander  County.  NV;  Phoenix  Project,  1 2807 
New  Mexico,  Colorado,  and  Utah;  refined 
petroleum  products  pipeline,  natural  gas 
pipelines,  and  utility  corridors.  11311, 
29981 
Northern  and  Eastern  Colorado  Desert 

coordinated  management  plan.  32372 
Oil-Dri  Corp.  of  Nevada  Reno  Clay  Plant 

Project  NV,  24151 
Red  Rock  Canyon  National  Conservation  Area, 

NV,  7503.  10315 
Rock  Springs,  WY;  wild  horse  gathering 

activity,  7661 
San  Felipe  Pueblo.  NM;  land  exchange,  1 8974 
Southern  Ute  Indian  Reservation,  CO;  oil  and 

gas  developmenu  1 1 52,  9878 
ZIon  National  Parte,  UT,  281% 


.S5 


Land 

Zortman  and  Landusky  Mines,  MT,  24152 
Environmental  statements;  notice  of  intent: 
Atlantic  Rim  Coalbcd  Methane  Project,  WY, 

33975 
California  Desert  Conservation  Area,  CA;  230- 

kV  transmission  line  project,  16485 
Charles  County,  MD;  Lower  Potomac  River 

project,  21412,  28539 
Clackamas  County  et  al.,  OR;  seed  orchard  pest 

management  programs,  17192 
Douglas  and  Coos  Counties,  OR;  natural  gas 

pipeline  right-of-way,  17194,  18357 
Excess  and  stray  wild  horses  removal  from  herd 
management  areas — 
Lander  Field  Office  area,  WY,  27675 
Grand  Resource  Area  et  al,  UT,  15882 
Kremmling  Field  Office,  CO;  travel 

management  plan,  18792 
Mason  Neck,  Fairfax  County,  VA;  Meadowood 

Farm,  21779.  33554 
Nellis  Air  Force  Range,  NV;  resource  plan, 

17729 
North  Baja  Pipeline  Project,  CA,  30223 
North  Rasmussen  Ridge  Mine,  ID,  27675 
North  Spit  of  Coos  Bay,  OR;  temporary  road 

right-of-way,  17195 
Powder  River  Federal  Coal  Production  Region. 

WY.  10315 
Vernal  Resource  Area.  UT,  14415 
Jurisdictional  transfers: 

Crow  Indian  Reservation,  MT,  6656 
Management  framework  plans,  etc- 

Nevada,  14193 
Meetings: 
California  Desert  District  Advisory  Council, 

15883,  27998 
Genesee  Valley.  CA;  public  land  noocoal 

mining  suitability,  34459 
Gila  Box  Riparian  National  Conservation  Area 

Advisory  Committee,  9092 
Klamath  Provisional  Advisory  Comminee. 

17569 
National  Historic  Oregon  Trail  Interpretive 
Center  Advisory  Board.  7929.  14193. 
19980 
Resource  Advisory  Councils — 
Alaska.  15883 
Arizona.  10509.  21779 
Dakotas.  13781 
Eastern  Montana.  129SS 
Eastern  Washington,  11312.  18793.  27531 
Front  Range,  11180.  18794 
John  Day/Snake.  2927.  16958 
Lower  Snake  River  District.  3610.  20682 
New  Mexico.  12807.  27677 
Northeast  California.  14417.  27678 
Nortbeasten  Great  Basin.  18794 
Northwest  Califoniia.  16958.  18793 
Northwest  Colorado.  12543.  18793 
Siena  Front-Northwestern  Great  Basin.  1 12, 

14417.  16486 
Southeast  Oregon.  15883.  33554 
Southwest,  11180.27156 
Upper  Columbia-Sahnon  Qearwater  District. 

29588 
Upper  Snake  River  District,  9594.  22002 
Western  Montana,  13951.  27677 
Science  Advisory  Board,  9093 
Wild  Horse  and  Burro  Advisory  Board,  6656, 

19794 
Wild  horse  and  burro  management;  aircraft  and 
motor  vehicles  use;  public  hearings — 
Arizona,  15883 
Colorado,  23045 
Motor  vehicle  use  lestrictioos: 
California,  29163,  32372,  32640 


Colorado,  28198 
Montana,  1152 
North  Dakota.  1152 
South  Dakota.  1152 
Oil  and  gas  leases: 
Alaska,  27678 
CaUfomia,  13781 
Colorado.  29981 
Mississippi,  171%,  32960 
Montana,  15884 

New  Mexico,  1153.  17730.  17731,  22002 
North  Dakota,  9878.  15884.  20475 
Utah.  112 

Various  States,  11180 
Wyoming,  14193,  17438 
Opening  of  public  lands: 
Montana,  32642,  33554,  33740 
Nevada,  2443,  18498,  27531,  27532 
Wyoming,  15137 
Organization,  functions,  and  authority  delegations: 
Salmon  and  Challis,  ID;  office  address  changes, 
803 
Pipeline  right-of-way;  applications,  etc.: 

Alaska,  27999 
Protraction  diagram  plat  filinp: 

Montana,  18794.  18795 
PubUc  land  orders: 
Alaska.  31249 
Arizona,  1154 

Colorado,  6657,  23949.  30749,  31947 
Idaho,  22244 

Montana.  6657,  9903,  10351 
New  Mexico,  6663,  171% 
Oregon,  31249 
Utah,  22244 
Wyoming.  31948 
Realty  actions;  sales,  leases,  etc.: 
Arizona,  8149.  13566,  21010,  22003,  29588 
California,  16487,  18109,  24152,  34459 
Colorado,  7929,  8977,  15884,  171% 
Idaho,  20475 
Montana,  18795,  27678 
Nevada.  8239.  10737.  11181.  14194.  187%. 

20829,  23724,  23725,  27679 
New  Mexico.  12955,  16688,  16958.  22003. 

26879 
Oregon,  3611,  9879,  10510.  28759 
Utah.  9879.  15137.20325 
Recreation  management  restrictions,  etc.: 
Case  Mountain/Milk  Ranch  Peak.  CA;  target 
shooting,  etc.;  supplementary  rules,  113 
H  Mirage  Cooperative  Management  Area  et  al., 
CA;  firewood  containing  nails,  screws,  etc.; 
use  prohibition,  29343 
Jackson  County,  OR;  paint  ball  equipment  use 

restriction,  6661 
King  Range  National  Conservation  Area,  CA; 
camping  limits  and  fees  and  nighttime 
parlting;  supplementary  rules,  27680 
Kremmling  and  Glenwood  Springs  Resource 
Areas,  CO;  river  related  commercial 
recreation  activities;  new  special  recreation 
permits  issuance  moratorium,  17438 
Moab  Field  Office,  UT— 
Camping  and  woodcutting  and  gathering 

restrictions,  6658 
Travel  by  off-road  vehicles  and  mountain 
bikes.  6659 
Reading  Island  Recreation  Site  et  al.,  CA; 
motorized  vehicles  use  prohibition; 
supplementary  rules,  1154 
Utah  public  lands;  special  area  permit  fees, 

21175 
Woodrat  Mountain  Hang  Gliding  Site,  OR;  hang 
gliding  prohibition,  6661 
Reports  and  guidance  documents;  availabihty,  etc.: 
Public  land  and  resources;  plaiming, 

programming,  and  budgeting;  Land  Use 
Planning  Manual  and  Handbook,  1694 


Resource  management  plans,  etc.: 
California  Desert  Conservation  Area,  CA,  17731 
Churchill  County,  NV.  27156 
B  Camino  Real  de  Tierra  Adentro  National 

Historic  Trail.  NM  and  TX.  27682 
Elko  District,  NV;  fire  management  20830 
Glenwood  Springs  Field  Office,  CO,  28759 
HoUister  Resource  Area;  Coast  Dairies  Property, 
Santa  Cruz  County,  CA;  multi- 
jurisdictional  land-use  plaiming  effort, 
14195 
McGregor  Range,  NM,  26880 
Pocatello  Resource  Area,  ID,  187% 
Powder  River  Resource  Area  et  al.,  MT,  4039 
Royal  Gorge  Resource  Area,  CO,  28760 
Siena  and  Otero  Counties,  NM,  7772.  27532 
Valley  County.  UT,  6661 
Survey  plat  filings: 
Alaska,  1365 
Arizona,  10511.21176 
Colorado.  12543.  19795 
Florida.  18499 
Idaho.  4856.  197% 
Montana,  17197 
Nevada,  7661,  28539,  34460 
New  Mexico,  12808,  34460 
Oregon,  6662,  14417,  17197,  23726,  28761, 

32643 
Washington,  6662,  14417,  17197.  23726,  28761. 

32643 
Wyoming,  27157 
Urban  wildland  interface  communities  within 
vicinity  of  Federal  lands  that  are  at  high  risk 
from  wildfire;  list,  751 
Wild  horses  removal; 

Wyoming,  803 
Withdrawal  and  reservation  of  lands: 
Alaska,  12808.  15137.  15138 
Arizona,  10511,  10737,  15503 
California,  6664.  7504,  7505 
Colorado,  114 
Florida,  8978 
Nevada.  9594 
New  Mexico.  26881 
Oregon.  1 154.  6663.  6664,  13343,  28198 


Legal  Services  Corporation 

RULES 

Legal  assistance  eligibility;  maximum  income 
guidelines,  16013 
Conection,  17082 

NOTICES 

Freedom  of  Information  Act;  implemenution. 

31695 
Grants  and  cooperative  agreements;  availability, 

etc.: 
•  Civil  legal  services  to  poor- 
Various  Stauss,  20165 
Meetings;  Sunshine  Act,  6695,  66%,  6697,  28934. 

33977,  33978 
Reports  and  guidance  documents;  availability,  etc.: 
Freedom  of  Information  Act;  grant  application 
materials  and  exemption;  policy,  19798 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.; 
Russian  Leadership  Program,  19800 
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Minerals 


Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 
PROPOSED  RULES 

Semi-annual  agenda,  26348 

NOTICES 

Audits  of  States,  local  governments,  and  non-profit 

organizations  (Circular  A- 133),  18517 
Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
HoUings): 
Sequestration  update  report;  transmittal  to 
President  and  Congress.  7818 
Budget  rescissions  and  deferrals,  8985 
Cumulative  reports.  12821.  15773.  20490. 
28762.  33983 
Circulars,  etc.: 
A-76,  14943 
A-94,  15302 
A-133,  18517 
Commercial  activities  performance  (Circular  A- 
76): 
Federal  pay  raise  assumptions  and  inflation 
factors  (Transmittal  Memorandum  No.  23), 
14943 
Designated  Federal  entities  and  Federal  entities; 

list,  20492 
Federal  Activities  Inventory  Reform  Act  of  1998; 
implementation: 
Agency  Commercial  Activities  Inventories; 
public  availability.  9730 
Federal  programs;  cost-effectiveness  analysis; 

discount  rates  (Circular  A-94).  15302 
North  American  Industry  Classification  System; 

2002  ujxlate,  3826 
Reports  and  guidance  documents;  availability,  etc.: 
Costs  and  benefits  of  Federal  regulations;  report 

to  Congress;  comment  request.  22041 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines;  comment  request.  34489 
Race  and  ethnicity;  1997  Federal  data  standards 
implementation;  provisional  guidance.  3830 

Maritime  Administration 

RULES 

Practice  and  procedure: 

Audit  appeals;  policy  and  procedure.  23860 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  9890 

Submission  for  0MB  review;  comment  request, 
20851 
Coastwise  trade  laws;  administrative  waivers: 

ACCORD.  14253 

ACHIEVER,  179% 

ADVENTURE.  9891 

ALREADY  THERE.  14251 

AMBUSH.  332% 

ANDANTE.  12966 

ANNIE-B.  23314 

ANT  ARES.  22636 

APOLQNIA.  17997 

ASTI  I.  9891 

BRANCH  OFHCE.  19597 

CALEDONIA.  11354 

CAT  BALLOU,  34515 

CHALLENGE  BUSINESS.  8,  332% 

CHARDONNAY,  17997 

CHARISMA,  12584 

CRYSTAL,  14247 

DRAGONLORD,  12%7 

ELIZA,  14248 

FAIR  WINDS,  9892 


FANTASEA.  34515 
GOLD  WATCH.  19598 
HERON.  I2%8 
ISABELLA,  23755 
KOKOPELLI,  19599 
LITTLE  M..  19599 
MARACUDJA.  17998 
MYSTIC  DREAM.  20707 
NEELTJE.  128 
NIKE.  19600 

OCKHAM'S  RAZOR,  14250 
ONAWA.  34516 
PAPA  II.  14247 

PERFECT  ADJUSTMENT.  19601 
REALITY  CHECK.  19601 
RUFHNIT.  14249 
SA'  CAVU,  34517 
SORTILEGE.  12%8 
SOUTHERN  CROSS.  12%9 
SPIRIT,  12585 
STEP  TWO.  14246 
STRIKE  ENHANCER.  10769 
SYBARIS.  14251 
TAKARBUNE.  19602 
TANGENT.  34517 
TEUGEGA.  17999 
TOP  DOG.  22637 
TWO-CAN.  19603 
VENTURE  II.  22638 
VENUS.  34518 
WELLS  GRAY.  128 
WINDSHEAR.  34514 
WINDSHIP.  14252 
Fishery  endorsements;  vessel  ownership  and 
control  requirements  applicabiUty: 
ALASKA  ROSE  et  al.,  4058 
ARICA.  4068 
DEFENDER.  28219 
PACIFIC  PRINCE.  28220 
Meetings: 
Marine  Transportation  System  National 

Advisory  Council,  2952.  4074,  20028 
Voluntary  Intennodal  Sealift  Agreement/Joint 
Planning  Advisory  Group.  21812 
Preferred  mortgage,  ownership,  and  control 
requirements;  fishery  endorsement 
determinations: 
FRONTIER  SPIRIT.  FRONTIER  MARINER, 

and  FRONTIER  EXPLORER.  1 1355 
GREAT  PACinC.  11364 
MORNING  STAR.  11375 
Reports  and  guidance  documents;  availability,  etc.: 
U.S.-flag  commercial  vessels;  exclusive  carriage 
of  certain  export  cargoes;  criteria  for 
granting  waivers  of  requirements.  20851 
Voluntary  Intennodal  Sealift  Agreement: 

Extension.  10938 
Applications,  hearings,  determinations,  etc.: 
Crowley  Maritime  Corp..  4056 

Medicare  Payment  Advisory 
Commission 

NOTICES 

Meetings.  387.  13791.  17%  1 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
MSPB  Appeal  Form  replaced,  etc..  30635 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  14218 
Submission  for  OMB  review;  comment  request. 
276% 
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Meetings;  Sunshine  Act,  17205.  27540 
Opportunity  lo  file  amicus  briefs: 

Augustine.  Cassandra,  v.  Veterans  Affairs 
Department.  276% 

Mexico  and  United  States, 

International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water 

Commission.  United  States  and  Mexico 

Minerals  Management  Service 
RULES 

Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations: 
Affected  State;  definition,  32902 
Outer  Continental  Shelf  oil  and  gas  leasing: 
Leasing  incentive  framework  establishment; 
bidding  systems  and  joint  bidding 
restrictions:  and  royalty  suspensions.  11512 
Royalty  management: 

Small  refiner  administrative  fee.  28655 
PROPOSED  RULES 
Federal  regulatory  review;  comment  request. 

11241 
Outer  Continental  Shelf;  oil,  gas.  and  sulphur 
operations: 
Surety  bonds  for  leases;  requirements.  1 277 
Royalty  management: 

Solid  minerals  reporting  requirements,  30121 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10900, 
12955.  13951.  13953.  13955.  13956. 
13959.  13960.  18294.  18295.  18297.  30480 
Submission  for  OMB  review;  comment  request. 
9354,  11040.  14418.  30749.  34715 
Environmental  statements;  availability,  etc.: 
Alaska  OCS— 

Oil  and  gas  operations.  10902 
Beaufort  Sea.  AK;  British  Petroleum      • 
Exploration.  Inc.'s  Liberty  development 
and  production  plan.  1 365 
Public  hearings  and  comment  request.  10738 
California  OCS— 

Delineation  drilling  activities  in  Federal 
waters  offshore  Santa  Barbara  County. 
CA.  33268 
CenU^  and  Western  Gulf  of  Mexico  OCS— 
Floating  production,  storage,  and  offloading 
systems  use.  10902 
Central  Gulf  of  Mexico — 

Lease  sales.  28001 
Gulf  of  Mexico  OCS— 
Oil  and  gas  lease  sales,  22003 
Oil  and  gas  operations.  15885.  32643 
Ken-McGee  Boomvang  Project;  Gulf  of  Mexico 

Western  Planning  Area.  23726 
Ken-McGee  Nansen  Project;  Central  and 

Westeni  Gulf  of  Mexico.  23727 
TolalFinaElf  Exploration  &  Production  USA, 
Inc.,  et  al.;  hydrocarbon  reserves  off 
Louisiana  and  Alabama;  deepwater 
development  plan,  33109 
Meetings: 

Minerals  Management  Advisory  Board.  11312. 
12809,  16688,  22004 
Oil  and  gas  leases: 

Wyoming;  Federal  and  State  crude  oil  bids. 
8978 
Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations: 
Industry  Awards  Program  and  Luncheon.  1 2957 
Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Oil  and  gas  lease  sales.  1 1524.  16689 
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Minerals 

Gulf  of  Mexico — 

Leasing  maps  and  official  protraction 

diagrams,  28002 
Official  protraction  diagrams,  15503 
Letters  and  notices  to  lessees  and  operators; 

annual  list,  7930 
Oil  and  gas  lease  sales — 

Restricted  joint  bidders  list,  17731 
Western  and  Central  Gulf  of  Mexico- 
Oil  and  gas  lease  sales,  18298 
Royalty  management 
Inderal  oil  royalty-in-kind  pilot  reports — 

Wyoming,  14595 
Indian  gas  pixxluction  in  designated  areas  not 
associated  with  index  zones;  additional 
royalty  payments;  major  portion  prices  and 
due  dates,  8979,  17197.  30481 

Mine  Safety  and  Healtli 
Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  mines — 
Diesel  particulate  matter  exposure  of  miners, 
5526,  15033,  27864 
Metal  and  noometal  mine  safety  and  health: 
Underground  mines — 
Diesel  particulate  matter  exposure  of  miners, 
5706,  1503i  27863 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13975, 
18315,  18812,  21016.  21017,  21018. 
23743,  29841,  30952,  32393 
Petitions  for  safety  standard  modifications; 

summary  of  affirmative  decisions,  28560 
Safety  standard  petitions: 
Aracoma  Coal  Co.  et  al.,  9724 
Big  Ridge.  Inc.,  et  al.,  28932 
Fork  Creek  Mining  Co.  et  al..  30232 
Highland  Mining  Co.  et  al..  18658 
Ncwtovni  Energy.  Inc.,  et  al.,  18659 
Primrose  Coal  Co.  No.  2  et  al.,  34464 

Mine  Safety  and  Healtli  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  14219 

Morris  K.  Udall  Scholar^p  and 
Excellence  in  National 
Environmental  Policy  Foundation 

RULES 

needom  of  Information  and  Privacy  Acts; 
implementation,  15033 

PROPOSED  RULES 

Semi-annual  agenda,  26310 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8432, 
19241 
Meetings,  15909 
United  States  Institute  for  Environmental 
Conflict  Resohitioo;  National 
Enviroomental  Pohcy  Act  pilot  projects; 
workshop  and  comment  request,  24156 
United  States  Institute  for  Environmental  Conflict 
Resolution;  National  Roster  of  Environmental 
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Dispute  Resolution  and  Consensus  Building 
Professionals;  application  process,  33979 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Cost  accounting  standards  waivers,  29727 
Defense  Priorities  and  Allocations  Systems, 

29727 
Emergency  medical  services  and  evacuation, 

18053 
NASA  Inspector  General  hodine  posters,  29726 
Safety  and  Health  (Short  Form)  clause,  18051 
Small  Business  Innovative  Research  Program 
contracts;  class  deviations  extension,  29728 
Federal  Acquisition  Regulation  (FAR): 
Conunercial  items — 
Assignment  of  claims,  2139,  14260 
Clause  Jlowdown.  2140,  14260 
Contractor  personnel;  information  technology 

services  procurement,  22084 
Contractor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings;  withdrawn,  17754 
Correction,  18735 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  2136 
Definitions,  2117,  14260 
Electronic  and  information  technology 

accessibiUty,  20894 
Electronic  commerce  in  Federal  procurement, 

27407 
Introductioo,  21 16,  22082,  27406 
Noncommercial  items — 

Advance  payments,  2137,  14260 
Nondisplacement  of  qualified  workers  under 
certain  contracts;  Executive  Order 
revocation,  27416 
Performance-based  contracting — 
Definition;  correction,  27012 
Preference,  22082 
Preservation  of  open  competition  and 

government  neutrality  towards  government 
contractors'  labor  relations,  27414 
Products  produced  by  forced  or  indentured  child 

labor,  acquisition  prohibition,  5346 
Small  business  programs;  CFR  correction, 

13856 
Small  entity  compliaiKX  guide,  2141,  5349, 

17757,  20898,  22085,  27417 
Technical  amendments,  2140 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  responsibiUty,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings;  revocation,  17758,  23134 
Electronic  and  information  technology 

accessibiUty,  7166 
Helium  acquisition,  2752 
Semi-annual  agenda,  26432 
Semi-annual  agenda,  26314 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8984, 

14219.  29605 
Submission  for  OMB  review;  comment  request, 
6697,  22267,  29605 
Committees;  establishment,  renewal,  terminatioo, 
etc.: 
Advisory  committee  chatters,  23277 
Aerospace  Safety  Advisory  Panel,  23277 
Environmental  statements;  availability,  etc.: 
(jcnesis  mission.  20688 


Environmental  statements;  notice  of  intent 

Mais  Exploration  Rover-2003  Project  1 1 184 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  2888. 
2889.  2890,  2891,  7468.  8946.  11006. 
22218,  22219,  22220.  30718,  30893, 
32605,  32606,  32607,  32608,  33666. 
33667 
Submission  for  OMB  review;  comment 
request,  15226,  15227.  17868.  17869. 
18755.  18756,  18757,  19435,  21123. 
22220 
Federal  Fmancial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
(jrants  and  cooperative  agreements;  availability, 
etc.: 
Geospatial  and  Precision  Technologies 
Application  Program,  15334 
Inventions,  (jovemment-owned;  availability  for 
licensing,  6698,  6699,  6700,  32394,  32395, 
32396 
Meetings: 
Advisory  Coundl,  13594,  30489 
Aero-Space  Technology  Advisory  Committee, 
1367,  6700,  8121,  9882,  13353,  13976, 
16498 
Biological  and  Physical  Research  Advisory 

Committee,  23277,  27701 
Earth  Systems  Science  and  Applications 
Advisory  Committee,  19993,  19994, 
20838  '^ 

Minority  Business  Resource  Advisory 

Committee,  10749 
Space  Flight  Advisory  Committee,  1 1603, 

20837,  27701 
Space  Science  Advisory  Committee,  8436, 
9882,  9883,  12566,  20336,  33579, 
33715.  33716,  34720 
Task  forces,  6700,  19585 
Technology  and  Commercialization  Advisory 
Committee,  19585 
Aerospace  Safety  Advisory  Panel,  4043 
Aerospace  Technology  Enterprise,  20483 
Centennial  of  Flight  Commission,  17961, 

20484,  33276 
Digital  Earth  Community.  2455,  4044 
Procurement  policies,  practices,  and  initiatives, 
20838 
Patent  Ucenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Advanced  Cybernetics  Group,  21416 
Bioque  Technologies,  Inc.,  32848 
aAB  Associates,  LLP,  3618 
CO  Guardian  LLC,  20484 
Kelly  Manufachiring  Co.,  19994 
Light  BuUet  Networks,  Inc.,  10921 
Modem  Machine  &  Tool  Co.  Inc.,  13791 
Nascent  Technology  Solutions,  LLC,  4866 
Next  Vital  Signs,  Inc.,  32848 
OptoGel,  Inc.,  22267 

Phoenix  Systems  International,  Inc.,  29185 
Rotary  Transformers,  Inc.,  15765 
SRS  Technologies,  Inc.,  13101 
Thermosurgery  Technologies,  Inc.,  32848 
Thermosurgery  Technology,  toe.,  29606 
Reports  and  guidance  documents;  availabihty,  etc.: 
National  origin  discrimination  as  it  affects 
limited  English  profic'sni  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  15141 

National  Agricultural  Statistics 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3982, 
29927,29928.34149 
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Committees;  establishment,  renewal,  termination, 
etc.: 
Agriculture  Statistics  Advisory  Committee, 
6571,  14518 
Meetings: 
Agriculture  Statistics  Advisory  Committee. 
14355 

National  Archives  and  Records 
Administration 

See  Federal  Register  Office 

See  Information  Security  Oversight  Office 

RULES 

Freedom  of  Information  Act;  implementation; 
revision  and  reorganization  of  regulations, 
16374 
John  F.  Kennedy  assassination  records: 

toterpretive  and  implementation  guidance;  CFR 
pan  transfer,  correction,  18873 
Records  disposition;  technical  amendments,  27026 

PROPOSED  RULES 

Privacy  Act;  implemenution,  30134 
Semi-annual  agenda,  26320 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14597, 

19585,  21785,  30954 
Submission  for  OMB  review;  comment  request, 
1701,28761,34720 
Agency  records  schedules;  availability,  9725, 
11604,  13976,  17448,  18984,  24163,  29345, 
33980 
Electronic  copies  previously  covered  by  General 
Records  Schedule  20;  records  schedules 
availability  and  comment  request,  12959, 
18661 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  10330 
Meetings: 
Records  of  Congress  Advisory  Committee, 
27540      ' 
Nixon  Presidential  historical  materials;  opening  of 

materials,  9883 
Privacy  Act: 
Systems  of  records,  9365 

National  Capital  Planning 
Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  Capital  Region;  antennas  on  Federal 
property;  guidelines  and  submission 
requirements,  28204 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  20484 

National  Commission  on  Libraries 
and  Information  Science 

NOTICES 

Meetings: 
School  librarians;  knowledge  navigators  through 
troubled  times;  hearing,  1 5764 

National  Communications  System 

NOTICES 

Meetings: 
National  Security  Telecommunications  Advisory 

Committee,  20336 
Telecommunications  Service  Priority  System 
Oversight  Committee,  20337 


National  Council  on  Disability 

NOTICES 

Meetings: 
International  Watch  Advisory  Committee,  8605, 
11185,  14219,  15909,  16498,  20484; 
23952,  30489,  34484 
Youth  Advisory  Committee,  961 1 
Meetings;  Sunshine  Act,  2008,  17449,  31950 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Community  Development  Revolving  Loan 

Program,  20901 
Involuntary  liquidation;  adjudication  of  creditor 

claims,  11229 
Member  information  security;  guidelines,  8152 
Organization  and  operations — 
Chartering  and  field  of  membership  manual; 
community  charter,  expansion,  and 
conversion  applicants,  15619 
Truth  in  savings — 
Disclosures,  electronic  deUvery;  uiuform 
standards,  33159 

PROPOSED  RULES 

Credit  unions: 
Deflnitions  and  technical  corrections,  3321 1 
Organization  and  operations — 
Nondiscrimination  in  real  estate-related 
lending;  advertising  and  posting,  20945 
Records  preservation  program,  1 1239 
Regulatory  Flexibility  Program,  15055 
Service  organizations;  investments  and  loans, 
11125 
Semi-aimual  agenda,  26588 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
31258.  31259 
Meetings;  Sunshine  Act,  4044,  9884,  10750, 

13594,  14220,  19801,  24409,  28205,  31259 
Reports  and  guidance  documents;  availability,  etc.: 
Central  Liquidity  Facility  advance  policy; 
interpretive  ruling  and  policy  statement, 
21019 

National  Crime  Prevention  and 
Privacy  Compact  Council 

RULES 

Fingerprint  submission  requirements.  27861 
NOTICES 

Interstate  Identification  Index  system: 
Delayed  fingerprint  submission  basis  for 

conducting  criminal  history  record  checks 
in  connection  with  placement  of  children 
with  temporary  custodians — 
Florida,  28004 

National  Drug  Control  Policy  OfBce 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  23926 
Committees;  establishment,  renewal,  termination, 
etc.: 
Drug  Free  Commimities  Advisory  Commission, 
27117 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug-Free  Communities  Support  Program, 
20160 
High  intensity  drug  trafficking  areas  designations; 
list,  17423 


Meetings: 
Drug  Free  Communities  Advisory  Commission, 
20991 

National  Education  Goals  Panel 

NOTICES 

Meetings,  10534 

National  Foundation  on  the  Arts  and 
the  Humanities 

PROPOSED  RULES 

Semi-aimual  agenda: 
Institute  of  Museum  and  Library  Services, 

26326 
National  Endowment  for  the  Arts,  26330 
National  Endowment  for  the  Humanities,  26332 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16959, 

34485 
Submission  for  OMB  review:  comment  request, 
27166 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Meetings: 

Alts  and  Artifacts  Indemnity  Panel,  18814 

Aru  National  Council,  1 1605 

Combined  Aru  Advisory  Panel.  9109,  21417. 

24409.  30490,  323%,  34273 
Fellowships  Advisory  Panel.  21417 
Humanities  National  Council.  1 3594,  34485 
Humanities  Panel,  7944,  12567,  13595,  16960, 

20337,  20690,  30023 
International  Exhibitions  Federal  Advisory 

Committee,  18986,  34273 
Leadership  Initiatives  Advisory  Panel,  2942, 

8121,16069.28567,30235 
National  Arts  Council,  33276 
National  Museum  Services  Board.  15910 
President's  Committee  on  Arts  and  Humanities, 
7814 
Meetings;  Sunshine  Act  3619 

National  Highway  Traffic  Safety 
Administration 

RULES 

Consumer  information: 
Passenger  cars  and  light  multipurpose  passenger 
vehicles  and  trucks;  rollover  resistance, 
3388 
Fuel  economy  standards: 

Light  tnicks;  2003  model  year,  17513 
Motor  vehicle  safety  standards: 
Electric-powered  vehicles;  electrolyte  spillage 
and  electrical  shock  protection;  effective 
date  delay,  9533 
Metric  conversion;  tire  standards;  review  status, 

9673 
Occupant  crash  protection — 
Safety  equipment  removal:  exemptions  from 
make  inoperative  prohibition  for  persons 
with  disabilities,  1 2638 
Seat  belt  assemblies;  pelvic  restraint 

reconsideration  petitions  denied,  18208 
School  bus  body  joint  strength;  effective  dale 
delay.  20199 
Seat  belt  use: 
Safety  incentive  grants;  allocations  based  on 
Sute  seat  belt  use  rates,  20921 

PROPOSED  RULES 

Automotive  fiiel  economy  reports: 
Semi-aimual  reports;  form  and  content 
terminated,  19132 
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Natkmal  Highway 

Civil  monetaiy  penalties;  inflatioo  adjustment, 

27621 
Fuel  economy  standards: 
Corporate  relationship  changes;  manufacturers 

rights  and  responsibilities,  6523 
Dual  fueled  electric  passenger  automobiles; 
mipimimi  driving  range;  petiiioa  denied, 
20781 
Impoitatioo  of  vehicles  and  equipment  subject  to 
Federal  safety,  bumper,  and  tbefl  ptevention 
standards: 
Vehicles  originally  manufactured  for  sale  in 
Canada;  imporutioo  expedited,  90 
Motor  vehicle  safety  standards: 
Advanced  air  bags  performance  monitoring  and 
potential  future  air  bag  rulemaking  dau 
development,  33657 
Air  brake  systems— 
Antilock  braking  system  malAmction  signals 
transmittal  from  trailers  to  tractors  and 
trucks  equipped  to  tow  trailers; 
rulemaking  petition  denied,  28875 
Clnld  restraint  anchorage  systems;  petition 

denied,  31883 
Head  restraints  for  passenger  cars  and  light 
multipurpose  vehicles,  trucks,  and  buses, 
968 
Hydraulic  and  electric  brake  systems  and  air 
brake  systems — 
School  buses  with  automatic  transmissions 
equipped  with  parking  brake  warning 
system;  petition  denied,  18581 
Motor  vehicle  brake  fluids,  3527 
Radiator  and  coolant  reservoir  caps,  29747 
Transportation  Recall  Enhancement, 

AccountabiUty,  and  Documentatioa  (TREAD) 
Act  imfriementation: 
Defective  motor  vehicles  and  equipment,  eariy 
warning  reporting  requirements,  6532 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  129,  130, 
1186,  1369,  3643,  3644,  3645,  6756, 
12829,  14254,  20519,  21813,  21814, 
21815,  21816,  23315,  24178,  31974 
Submission  for  OMB  review;  comment  request, 
9409.  30046,  31974 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Alcohol-impaued  driving  by  individuals  age  21 
through  34.  reduction;  effective  programs 
using  inventive  methods  or  technologies, 
demonstration,  32977 
Buckle  Up  America  Campaign — 
Community-based  organizations;  seat  belt  and 
child  safety  seat  use  among  sport  utility 
vehicle  occupants,  34314 
Stale  Associations  of  Chiefs  of  Police;  seat 
beh  enforcement,  21817 
Crash  Outcome  Data  Evaluation  System; 

development  and  use,  30979 
Impressed  scat  belt  rates  use;  innovative 

projects,  29876 
Increased  seat  belt  use  rates;  innovative  projects, 

21434 
Ratioiial  speed  limits,  setting  and  enforcing; 

demonstratioo  and  evaluation,  29855 
Stale  Associations  of  Chieb  of  Police;  You 
Drink  &  Drive,  You  Lose  Campaign, 
29626 
Teen  Safe  Drivnig  Initiative,  30505 
Highway  safety  programs: 

Model  specificatioos  and  conforming  products 
list— 
Alcoboi  in  bodily  fhhds,  measumiient; 
Kreeaing  devices,  22639 


Insurance  cost  infofmatioo  regulation,  13624 
Insurer  reporting  requirements: 
Annual  report  on  motor  vehicle  theft  (1995), 
15318 
Meetings: 
Booster  seat  education  plan  development,  33297 
Crash  Injury  Research  and  Engineering 

Network,  10560,  28019 
Research  and  development  programs.  31274 
Safety  performance  standards;  vehicle  regulatory 

program,  13624,  26909 
United  Nations  Economic  Commission  for 
Ewofe;  World  Fonim  for  Harmonization 
of  Vehicle  Regulations;  meeting  schedule, 
14433 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Fiuehauf  Trailer  Corp.,  18844 
Nash.  Carl  E.;  petition  denied,  26910 
Motor  vehicle  safety  standards: 

Booster  seat  education  plan  development,  30366 
Global  technical  regulations;  recommendations 
for  establishment  under  United  Nations/ 
Economic  Commission  for  Europe  1998 
Global  Agreement,  4893 
Nonconforming  vehicles — 
Defect  and  noncompliance  decisions;  annual 

Ust,  23967 
Importation  eUgibility;  determinations,  2044, 
7552.  7841,  20708.  28019,  28020, 
28021,  28023.  28024,  28025,  28026. 
30264,  31748,  31749,  32870 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Accuride  Corp..  13126 
American  Transportation  Corp.,  10049 
Bajaj  Auto,  Ltd.,  20349 
Beall  Trailers  of  Washington,  Inc.,  22069 
Bridgestone/Fuestone,  Inc.,  6757,  23316 
Continental  General  Tue,  Inc.,  131 
Cooper  Tire  &  Rubber  Co.,  131 
Dan  Hill  &  Associates,  Inc..  10050 
Dan  Hill  &  Associates,  Inc.,  et  al..  20028 
EGO  Vehicles  Inc.,  10051,  28771 
EMB  Inc..  4894 

General  Motors  Corp.,  10948.  18518.  32871 
Hankook  Tire  Manufacturing  Co..  Ltd.,  17747 
Honda  Motor  Co..  Ltd.,  2046 
Mazda  Motor  Corp..  13126.  21820 
Osram  Sylvania  Products.  Inc.,  ct  al.,  10052 
Panoz  Auto  Development  Co.,  6757 
Phillips  Lighting  Co.,  10053 
Saleen,  Inc.,  20520,  33298 
Subaru  of  America,  Inc.,  18354 
Uniroyal  Goodrich  Tire  Manufacturing,  845 
Utilimaster  Corp.,  33603 
Motor  vehicle  theft  prevention  standard: 
Passenger  motor  vehicle  theft  dau  (1999  CY), 
14979 
Motor  vehicle  theft  prevention  standards; 
exemption  petitions,  etc.: 
BMW  of  Nocth  America,  Inc.,  33604 
Ford  Motor  Co.,  29374 
General  Motors  Corp.,  24179,  33126 
Reports  and  guidance  documents;  availability,  etc.: 
Amoican  Automobile  Labeling  Act;  evaluation, 

13625 
Head  restraints;  effectiveness  in  light  trucks; 

evaluation  report,  23974 
Lamps,  reflective  devices,  and  associated 
equipment — 
Heavy  trailers;  rctroreflective  tape 
effectiveness,  22640 
Motorcycle  safety  improvement  plan;  comment 

request,  33737 
Motor  vehicle  safety  standards- 
Occupant  crash  protection;  fatality  reduction 
by  safety  belts;  evaluation  report, 
comment  request,  6759 


NatJonal  Indian  Gaming  Conunissioa 

PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 
Electronic  or  electromechanical  ftcsimile; 
definitions,  33494 

Management  contract  provisions: 

Minimum  internal  control  standards,  12916 

Semi-annual  agenda,  265% 

NOTICES 

Agency  infomiation  collection  activities: 
Proposed  collection;  comment  request,  22017 
Submission  for  OMB  review;  comment  request. 
11185 

Indian  Gaming  Regulatory  Act 
Fee  rales,  12567 

National  Institute  for  Literacy 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request  8605  . 
Submission  for  OMB  review;  comment  request 
23744 

Meetings: 
Advisory  Board,  1 1333,  13101,  28567 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Children  of  prisoners;  planning  issues,  33566 
Children  of  prisoners  from  high  crime/ 

incarceration  communities,  33568 
Children  of  Prisoners  Resource  Center,  33563 
Children  with  parents  in  jail,  33574 
Children  with  parents  in  prison,  33571 
Executive  Leadership  Training  Program  for 

Women,  21780.  29176 
NIC  Executive  Leadership  Training  for  Women; 

effectiveness  and  impact  assessment 

12811.  15890 
Parole  violations;  policy-driven  responses.  3617 
Satellite/Internet  video  programs  (10); 

production,  28924 
Women  offenders;  improving  community 

responses;  training  and  technical  assistance 

to  diree  local  jurisdictions,  10914 
Meetings: 
Advisory  Board,  8121.  22261 

National  Institute  of  Standards  and 
Technology 

RULES 

National  Voluntary  Laboratory  Accreditation 
Program;  operating  procedures,  29219 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request  15841 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Advanced  Technology  Program.  %.  16907 
Critical  Infiastnicture  Protection  Grants 

Program,  19139,  30884 
Manufocturing  Extension  Partnership  Program, 

15219 
Small  grants  programs,  2398,  7627,  241 16 
Information  processing  standards.  Federal: 
Advanced  Encryption  Standard;  comment 

request  12762 
Cryptographic  Modules;  Security  Requirements. 

34154 
Keyed-Hash  Message  Authentication  Code, 
1088 
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Secure  Hash  Standard,  29287 

Inventions,  Govenmient-owned;  availability  for 

licensing.  I4I32.  18613 
Meetinp: 
Advanced  Technology  Program,  99,  22530 
Advanced  Technology  Program  Advisory 

Committee,  8200,  20434 
Advanced  Technology  Visiting  Committee, 

11001.27939 
Computer  System  Security  and  Privacy 

Advisory  Board,  1 1 148,  241 17 
Computing  and  real-time  control  systems; 

security  requirements  and  specifications; 

development  strategies;  government 

industry  information  technology  forum. 

8942 

Cryptographic  key  management  for  Federal 
Government  applications;  guidance 
development  workshop.  34155 

High  resolution  diffraction  and  reflectometry 
standards;  cooperative  research  and 
development  consortium,  14132 

Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers.  241 17 
Panel  of  Judges,  241 17 

Manufacturing  Extension  Partnership  National 
Advisory  Board,  18754 

Symmetric  key  block  cipher  algorithms; 

operation  modes  analysis;  workshop,  16658 

Telecommunication  Certification  Body  training 
workshop.  30885 

Weights  and  Measiues  National  Conference, 
32601 

Patent  hoenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 

Scfaott  Glass  Technologies.  Inc..  32936 
Voluntary  produa  standards: 

American  Petroleum  Institute — 

Standards  development  comment  request 
13498 

National  Institutes  of  Health 

RULES 

National  Research  Service  Awards,  29498 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  2433, 
7919,  9089,  11298,  11592,  12529,  18097, 
18488,  19181.  20820,  21404,  21988, 
29152,  29336,  31678,  31679,  32361, 
33103,  33104 

Submission  for  OMB  review;  comment  request 
1364,  10022,  10024,  10895,  11299,  13332, 
14393,  14394,  16269.  16682.  23034. 
26870,  27986,  28529,  31679.  32361 
Grants  and  cooperative  agreements;  availability, 
etc.: 

Chimpanzees;  lifetime  care;  sanctuary  capability 

statements  request  20150 
Qinical  Center — 
Application  specific  artificial  neural  network 
based  intelligent  computing  system,  etc., 
21989 

Application  specific  computer-learned 
medical -outcome  indexes,  21990 
Dombrock  Mood  group  carrier  molecule 
identificatian,  10025 


National  Cancer  Institute — 
Biologically  active,  epitope-tagged 

transfonning  growth  factor  beta  protein; 
clinical  development  20470 
Chemical  compounds  interacting  with  polo- 
box  of  polo  kinases  as  potential 
therapeutic  targets  for  cellular 
proliferation  inhibition,  2433 
Selective  T  cell  depletion  to  improve  bone 
marrow  transplantation  procedures; 
methods  development  14395 
SH2  domain  antagonists  development  1 8489 
National  Institute  of  Child  Health  and  Human 
Development — 
Amenorrhea;  diagnostic  and  clinical 
management  assisted  by  computer 
software,  30740 
National  Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases — 
Pancreatic  beta  cell  fimction  preservation  and 
type  1  diabetes  prevention;  intervention 
shidies,  22587 
National  Institute  on  Child  Health  aitd  Human 
Development — 
Maternal  effect  gene  and  protein  critical  for 
normal  oocyte  function  and  fertility; 
diagnostic  and  therapeutic  uses 
development  14908 
Maternal  effect  gene  specific  to  remodeling 
of  chromosomal  architecture,  etc.; 
identification  strategies  development 
14397 
Obesity  and  insulin  resistance;  novel  candidate 
genes  identification  using  global  gene 
expression  profiling.  17719 
Inventions,  Government-owned;  availability  for 
licensing,  6637,  8808,  10026.  10028,  11592, 
11594,  14909,  14910,  16270.  17720,  17721. 
18098.  18099.  18967.  18968.  21405,  26871. 
29153.  29155.  29977,  33105,  33106,  34695 
Meetings: 
Advisory  Committee  to  Director,  28529,  28530 
AIDS  Research  Office  Advisory  Council,  16275 
Complementary  and  Alternative  Medicine 
Policy,  White  House  Commission,  20472, 
33106 
Dental  caries;  diagnosis  and  management 
throughout  life;  consensus  development 
conference.  7920 
Director's  Council  of  Public  Representatives, 

17185 
Fogarty  International  Center  Advisory  Board, 

8809,  27523 
Minority  Health  Research  Advisory  Committee. 

8415 
National  Cancer  Institute,  1 145,  6638,  6639. 
6640.  8415.  8809,  9868,  9869.  10896. 

14398.  14911,  15123.  16270.  16271. 
16272.  17185.  18100.  20150,  20151, 
20 1 52,  2082 1 ,  23720,  28530.  2853 1 . 

29337.  30471.  30472,  31680,  31681, 
32362,  32363,  32364,  32830,  34696, 
34697,  34698 

National  Center  for  Complementary  aitd 

Alternative  Medicine,  8416,  9870,  1 1299. 

14399.  18101.  23035.  26872.  27524. 

29338.  32830.  33546.  34698 

National  Center  for  Research  Resources,  4843, 

8415,  14399.  14911,  16683,  18968,  21000. 

23035,  28531.  30472,  31681,  31682 
National  Eye  Institute.  1145.  9870,  18101. 

21991,27524 
National  Heart  Lung,  and  Blood  Institute,  2918. 

6640.  6641.  7921.  8810,  9090,  1 1300, 

14400.  ISI23.  18106.  18969.  18970. 
20821.  21000.  21991.  22588,  22589. 
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28531.  29156.  32365.  33546,  34698, 
34699.34700 

National  Human  Genome  Research  Institute. 

8416,  9870,  13550,  15124,  18101,  27524. 
33107 
National  Instimie  of  Allergy  and  Infectious 
Diseases.  1146.  2919.  2920.  8417.  8418. 
9872,  10030,  1130Z  11303.  14404,  14405. 
14913.  14915.  16273.  16686.  17187. 
21001.  21003.  21993.  22590,  27527, 

28532,  28533,  28919,  28920 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skm  Diseases,  2918, 
4843.  4844.  4845.  7921.  7922,  10505, 
10506,  14402,  15125.  16274,  16685. 
18490,  21000,  21001,  21003,  21004, 
26873,  28531.  30472,  30741,  30742. 
32831,  34703.  34704 

National  Institute  of  Child  Health  and  Human 
Development  8418,  10898,  14401,  14405, 
14406,  14913,  17186,  19181,  19182, 
20154.  20155,  20156,  20473,  21002. 
21992.  23035.  27526.  28917.  28918. 
33546.  33547,  33548,  34700,  34704.  34705 

National  Institute  of  Dental  and  CraniofKial 
Research,  4844,  7924.  10029.  14402, 
18490,  19182,  27527.  28919,  29158.  29159 

National  Institute  of  Diabetes  and  Digestive  aitd 
Kidney  Diseases,  2437,  4846.  6642,  8810. 
8811,  9872,  14403,  14404.  14912,  14914. 
15124,  16683,  16684,  17185,  17186, 
18970.  20154.  20822.  21002.  21992, 
22590,  28919.  34702,  34704 

National  Institute  of  Environmental  Health 
Sciences,  2436,  2918,  6641,  6642,  7922, 
8417,9871.  13333.  14911.  18102,  20474, 
20822,  21001.  22589.  26873.  27525, 
28755,  29338,  30473,  32831.  33107.  34701 

National  Institute  of  General  Medical  Sciences, 
4843.8419.9871,  11301,  11302.  12954. 
13333,  15727,  16686,  20154,  23036, 
23037.  27527,  29338,  30474.  34700.  34703 

National  Institute  of  Mental  Health.  2436,  4845. 
8418.9871,  11302.  11304.  13550.  14401, 
14403,  14913,  14914,  15126,  16272, 
16274,  16684.  16685.  20153.  21004. 
27525.  28534.  29339,  30472.  30741. 
31682.  32832,  33548.  33550.  34701 

National  Institute  of  Neurological  Disorders  and 
Stroke.  2435,  2436,  4844,  7923,  9090, 
10897,  13550.  14401.  16274,  16685, 
18490,  18970,  21994,  26873.  28755, 

29338,  32367,  33548 

National  Institute  of  Nursing  Research.  2920. 

7921,  11301,  18102.  18971,  27526.  33548, 

34701 
National  Institute  on  Aging,  6641,  9872.  1 1303. 

13550.  16683,  16684,  20153.  20474, 

21005.  28756,  28920,  30741.  32365 
National  Institute  on  Alcohol  Abuse  and 

Alcoholism,  2437,  2438,  11301,  14400, 

15126,  17186,  18103.  20152,  20821. 

21004.  21993.  21994,  27526.  28533, 

29339,  32366 

National  Institute  on  Deafiiess  and  Other 
Communication  Disorders,  2920,  881 1, 
10030,  14404.  14915,  15124,  16272, 

16273.  20473,  21992,  28755,  28756. 
28920.  29158.  32366,  34702 

National  Institute  on  Drug  Abuse,  2435,  4846, 
7923,  10030,  10031.  10896,  12954.  15124, 

16274,  18102,  18103,  18970.  20822, 
21994,  23721.  28918.  29157.  29159, 
29160,  30473,  32831,  33108,  33549,  34701 

National  Ubnry  of  Medicine.  1 130,  1 13054. 
1146,  4846.  10898,  16275.  17187.  17188. 
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NIH 

18104.  18971,  18972,  23037.  28921. 

31682.  32832.  33108,  34705 
Natonal,  Heait  Lung,  and  Blood  Institute, 

30742 
Natonal  Institute  of  Environmental  Health 

Sciences,  30742 
Recombinant  DNA  Advisory  Committee,  1 1305, 

28757 
Scientific  Review  Center,  2438.  2430,  7924, 

8419,  9091.  9873,  9875,  10031,  11305, 

11307,  11308.  13551.  13553.  14406. 

14915.  15126.  15727.  15728.  16275. 

16277,  16686.  16687.  17188.  17189, 

18104,  18105.  1897^  19183.  20156. 

20823.  21995.  21996.  23721.  26874, 

27151,  27528,  28534,  28535,  29160, 

30474,  31682,  31683.  32367.  32369. 

32832,  32833,  33108,  33550,  34705,  34708 
Wanen  Grant  Magnuson  Qinical  Center  Board 

of  Governors,  2440,  20157,  27528 
Women's  Health  Research  Advisory  Committee, 

8421 
Xenotransplantation  Advisory  Committee,  8421 
Organization,  functions,  and  authority  delegations: 
Bioengineering,  Bioimaging.  and  Bioinfcnnatics 

Office;  abolishment,  21406 
Ombudsman  Office/Cooperative  Resolution 

Center.  11310 
Patent  Ucenses;  noo-exclusive.  exclusive,  or 
partially  exclusive: 
Active  Biotech  Research  AB.  16277 
American  Home  Products  Corp..  29979 
AzmTec.  Inc..  26871 
Beecfaer  Instruments  Co..  10898 
BioPhagc.  Inc.,  21406 
Biosyn,  Inc.,  17722 
Ceidocor.  Inc.,  16277 
DAKOCorp.,  18968 
Genzyme  Ehagnostics,  11595.  13379 
Gyn-Cen  Bio,  Inc.,  21407 
HRA  Phanna,  4847 
IfflCkne  Systems  Inc..  17722 
N.V.  Organon,  26871 

OnmiViral  Therapeutics  LLC,  17723.  17724 
R.W.  Johnson  Pharmaceutical  Research 

Institute,  4847 
Tberion  Biologies  Corp..  21406.  21407 
Trinity  BioSysiems,  LX.C..  4848 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines.  1 146 

NatkNud  Oceanic  and  Atmospheric 
Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservatioii — 
Atlantic  waters  off  eastern  North  Carolina 
and  Virginia;  closure  to  large-mesh 
giUnet  fishing.  28842 
Leatbeiback  sea  turtles  incidentally  captured 

in  gilfaiets  being  fished  for  sharks.  15045 
Shrimp  trawling  requirements;  Atlantic  Ocean 
md  Gulf  of  Mexico;  turtle  excluder 
devices,  1601,  24287 
Virginia  waters  of  mainstem  Chesapeake  Bay 
md  tributaries;  fishing  activities 
icstiictions,  33489 
White  abalooe,  29046 


Fishery  conservatioa  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
American  Fisheries  Acu  emergency  revisions, 

7327,  26808 
Atka  mackeiel,  9680.  13266.  14343 
Atka  mackerel;  Steller  sea  lion  critical 

habitat.  10637 
Bering  Sea  and  Aleutian  Islands  and  Gulf 
of  Alaska  groundfish;  SicUer  sea  lion 
protection  measures,  7276.  15656, 
17083,  17087 
Bering  Sea  and  Aleutian  Islands  king  and 
Taimer  crabs;  rebuilding  overfished 
fisheries,  742 
Critical  habitat  closure  pursuant  to  court 

order,  closure  removed;  correction.  1375 
Deep-water  species.  2951 1 
Groundfish;  closure  to  vessels  using  non- 
pelagic  trawl  gear  in  red  king  crab 
savings  subarea,  11123,  12739 
Gulf  of  Alaska  groundfish.  12912,  27043 
Individual  Fishing  Quou  Program;  cost 

recovery  program;  correction,  13672 
Pacific  cod.  13028.  13671.  17088.  17089. 
17373,  21691,  28132,  29241,  29512 
Pacific  cod;  steller  sea  lion  protection 

measures,  31845 
Pacific  halibut  and  red  king  crab,  3501, 

34125 
Pacific  halibut  and  sablefish,  15201,  27908 
PoUock.  9679,  10969.  14863,  15359,  15360, 

16409,  16410,  16619,  17815 
Regulations  consolidation;  correction,  33031 
Rock  sole/fiatbead  sole/other  fiatfish.  16155. 

21887 
Scallop;  conection.  3450.  13857 
Shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  Gulf  of  Alaska. 
21886.  28679,  29512 
Sharpchin  and  northern  rockfish,  23196 
Sitka  Pinnacles  Marine  Reserve  designation; 

correction,  8372 
Western  Alaska  Community  Development 

Quou  Program,  13672.  16014 
YeUowfin  sole.  21691.  31849 
Atlantic  coastal  fisheries  cooperative 
management — 
American  lobster.  1 4500 
American  lobster.  Federal  moratorium  on 

Rhode  Island,  13443,  20202 
Atlantic  Coast  horseshoe  crab,  8906 
Atiantic  highly  migratory  species — 
Atiantic  bluefin  tuna,  29510,  31844 
Bhie  shark,  8903 
Commercial  shark  management  measures, 

13441 
Large  coastal,  small  coastal,  pelagic,  blue, 

and  porbeagle  sharks,  33918 
Pelagic  longline  fishery;  sea  niitle  protection 
measures;  and  shark  drift  giUitet  fishery, 
17370 
Pelagic  longline  fishery;  vessel  monitoring 

systems,  1907 
Pelagic  shark.  55 

Regulations  consolidation;  reporting  and 
recordkeeping  requirements.  30651 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  7591. 
11237.  13440.  17368 
Gulf  of  Mexico  red  snapper.  33917 
Gulf  of  Mexico  reef  fish,  16618 
Gulf  of  Mexico  shrimp,  14862 
South  Atlantic  shrimp,  1 5357.  32779 
Magnnson-Stevens  Act  provisions — 
Foreign  fishing  vessels;  fee  schedule,  28131 


Northeastern  United  States  fisheries— 
Atiantic  Wuefish.  23625.  27043 
Atlantic  cod  and  haddock  purchases; 
interactive  voice  response  system 
repotting  requirements;  effective  dale 
delay.  9778 
Atiantic  deep-sea  red  crab.  23182 
Atiantic  herring.  12438.  28846 
Atlantic  mackerel,  squid,  and  butterfish, 

13024.  29238 
Atiantic  sea  scallop.  %78.  21639.  24052 
Atiantic  surf  clam,  ocean  quahog.  and  Maine 

mahogany  ocean  quahog.  8904 
Black  sea  bass,  31184 
Northeastern  skate;  scoping  process,  90 
Northeast  muluspecies,  15812 
Scup,  29729 

Scup  and  black  sea  bass,  12902 
Spiny  dogfish,  22473.  33210 
Summer  flounder,  16151.  27615 
Summer  flounder,  scup.  and  black  sea  bass. 
8091 
West  Coast  Stales  and  Western  Pacific 
fisheries — 
Pacific  Coast  groundfish.  2338.  10208. 

18409.  20609.  22467.  28676.  29729 
Pacific  mackerel.  11119.  17373 
West  Coast  sahnon.  17639.  23185.  29238, 

34582 
Western  pacific  pelagic,  11120,  15358,  31561 
Intenatioaal  fisheries  regulations: 
Pacific  halibut- 
Catch  sharing  plans,  15801,  18409 
Marine  mammals: 
Humpback  whales  in  Alaska;  approach 

prohibition,  29502 
Incidental  taking — 
Atiantic  Large  Whale  Take  Reduction  Plan, 

5489,  27042,  29213 
Harbor  porpoise  take  reduction  plan.  2336 
Naval  activities;  USS  Winston  S.  Churchill 
shock  testing,  22450 
Taking  and  importing — 
Northern  fiir  seals;  subsistence  taking;  harvest 

estimates,  33209 
Underwater  detonation  of  conventional 

explosives  by  DOD;  Subpart  N  removed; 
CFR  correction,  22133 
Ocean  and  coastal  resource  management 
Marine  sanctuaries — 
Florida  Keys  National  Marine  Sanctuary.  FL. 
4268.  16120,  33462,  34533 
Whaling  provisions: 

Aboriginal  subsistence  whaling  quotas,  14862 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Anadromous  fish — 
Chinook  salmon;  Puget  Sound  population, 

31603 
Summer-run  chum  salmon;  Hood  Canal  and 
Strait  of  Juan  de  Fuca  populations, 
31600 
Atiantic  highly  migratory  species — 
Atiantic  Highly  Migratory  Species  and 
Atiantic  Billfish  Advisory  Panels; 
meetings  and  heatings,  1 5396 
Copper,  quillback,  and  orown  rockfish.  and 
Pacific  herring;  Puget  Sound  populations; 
status  review.  17659 
Critical  habitat  designations — 
Bowhead  whales.  Western  Arctic  stock, 
28141 
Fmdings  on  petitions,  etc. — 
Easteni  North  Pacific  gray  whales.  32305 
Soutiiem  bocaccio,  32304 
Klamath  Mountains  Province  steelhead 
evolutionary  significant  unit,  17845 
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Smalltootfa  sawfish.  19414 
Soutiieni  California  steelhead.  10983 
Steelhead;  one  evolutionarily  significant  unit  in 
California  and  Oregon.  9808 
Fishery  conservation  and  management 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Alaska  groundfish  and  crab;  License 

Limitation  Program.  17397 
Bering  Sea  and  Aleutian  Islands  and  Gulf 
of  Alaska  groundfish;  Steller  sea  lion 
protection  measures.  26828 
Bering  Sea  and  Aleutian  Islands  groundfish. 

3976 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian 
Islands  groundfish,  etc.;  envinxmiental 
impact  statement  meetings.  30396 
Gulf  of  Alaska  groundfish.  3976 
King  and  tanner  crab.  3976 
Length  overall  of  vessel;  definition  revisions, 
28883 
Atiantic  coastid  fisheries — 
American  lobster,  28726 
Atiantic  highly  migratmy  species — 
Atiantic  bluefin  tuna,  17520 
Atiantic  swordfish  and  bigeye  tuna;  scoping 

workshop,  29529 
Pelagic  longline  management  17389,  22994 
Shark  finning  prohibition,  34401 
Caribbean,  Gulf,  and  Soutfi  Atiantic  fisheries — 
Caribbean  Fishery  Management  Council; 

hearings  and  meetings,  10268.  29924 
Gulf  of  Mexico  and  South  Atiantic  coastal 

migratory  pelagic  resources,  8567,  32312 
Gulf  of  Mexico  Fishery  Management 

Council;  hearings.  31609 
Gulf  of  Mexico  Fishery  Management 

Council;  meetings,  30866 
Gulf  of  Mexico  fishery  management  plans; 

generic  amendment  13692 
Gulf  of  Mexico  red  snapper,  20129 
Gulf  of  Mexico  reef  fish,  8567,  32312 
South  Atlantic  Fishery  Management  Council; 

meetings.  17519.  22144 
Soutii  Atiantic  golden  crab,  31608 
South  Atiantic  shrimp,  28725 
Soutii  Atlantic  snapper-grouper,  9813 
Magnuson-Stevens  Act  provisions — 
Council  operations;  regulations  update,  28876 
Domestic  fisheries;  exempted  fishing  permit 
appUcations,  12451,  12452,  15395, 
16645,  18584,  21306,  24093,  28142, 
29922 
Foreign  fishing  vessels;  fee  schedule,  13870 
Northeastern  United  States  fisheries — 
Atiantic  bluefish.  10983 
Atiantic  herring,  13279 
Atiantic  sea  scallop,  8568,  13281 
Atiantic  surf  clam  and  ocean  quahog,  13694 
Black  sea  bass,  30149 
New  England  Fishery  Management  Council; 

meetings,  1634.  12755,  20130,  29530 
Northeast  multispecies,  8568.  13281.  17668. 

17673 
Shark  finning  prohibition.  34401 
Spiny  dogfish,  17391 

Summer  flounder,  scup,  and  black  sea  bass, 

13695,  28879 
TUefish,  9814,  17673 


West  Coast  States  and  Western  Pacific 
fisheries — 
Coastal  pelagic  species,  17395 
Coral  reef  ecosystems;  bearings,  1945 
Fixed-gear  sablefish  harvest  17681 
Pacific  Coast  groundfish,  18586,  23660, 

29074,  29276,  30869.  32919 
Pacific  Fishery  Management  Council; 

meetings  and  hearings.  2872 
Shark  finning  prohibition,  34401 
Western  Pacific  Fishery  Management 

Council;  biological  opinion,  1 4354 
Western  Pacific  Fishery  Management 

Council;  meetings,  9285,  13035,  13483, 
30867 
Western  Pacific  pelagic,  27623 
International  fishoies  regulations: 
Pacific  halibut — 

Catch  sharing  plan.  13480.  32310 
Pacific  tuna — 
Eastern  Pacific  Ocean;  purse  seine  fishery; 
bycatch  reduction,  17387,  20129,  20419 
Marine  mammals: 
Commercial  fishing  authorizations — 
Fisheries  categorized  according  to  frequency 
of  incidental  takes;  2001  list  6545 
Incidental  taking — 
Naval  activities;  surveillance  towed  array 
sensor  system  low  fiequency  active 
sonar,  incidental  harassment  19413, 
26828 
Navy  operations;  Surveillance  Towed  Array 
Sensor  System  Low  Frequency  Active 
Sonar,  15375 
North  Pacific  Acoustic  Laboratory;  low 
frequency  sound  source  operation; 
conection,  2872 
Sea  turtle  conservation;  handling  and 

resuscitation  during  scientific  research  or 
fishing  activities,  32787 
Ocean  and  coastal  resource  management 
Marine  sanctuaries — 
Florida  Keys  National  Marine  Sanctuary,  FL. 

30828 
Flower  Garden  Banks  National  Marine 

Sanctuary.  TX;  anchoring  prohibitions. 
26822 
Permits: 
Exempted  fishing.  19748 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  100, 
2887.  3987,  3988,  7741,  8200,  9687,  9688, 
12928,  16040.  16041.  20131.  20132. 
20789.  21369.  21743.  21744.  23233, 
23234,  23235,  23236,  27067,  27068, 
28147,  28148,  28149,  28150.  28731, 
29549,  30164,  30165,  32316,  32317, 
32318,  32319,  33531,  33740 
Submission  for  OMB  review;  comment  request 
6586,  12499,  20132 
Antarctic  Marine  Living  Resources  Convention 
Act  of  1984;  conservation  and  management 
measures,  20132 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Keegan,  John  T.,  15688 
Seattie,  WA,  28731 
Jobos  Bay  National  Estuarine  Research  Reserve, 

PR;  management  plan,  24339 
State  programs — 
Evaluation  findings  availability,  8201 
Intent  to  evaluate  performance,  4797,  1 8229, 
22216,  27492 
Committees;  estiU)Ushment  renewal,  termination, 
etc,: 
Channel  Islands  National  Marine  Sanctuary 
Advisory  Council,  13293 
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Coral  Reef  Ecoiysiem  Reaerve  Council.  8943, 

22531 
Hawaiian  Islands  Humpback  Whale  National 

Marine  Sanctuary  Advisory  Council,  21911 
Internationa]  Whaling  Commission.  31618 
Monterey  Bay  National  Marine  Sanctuary 

Advisory  Council,  8201 
National  Sea  Grant  Review  Panel.  19425 
Northwestern  Hawaiian  Islands  Coral  Reef 

Ecosystem  Reserve  Council,  32601 
Science  Advisory  Board,  24339 
Stellwagen  Bank  National  Marine  Sanctuary 

Advisory  Council,  22532,  33663 
Thunder  Bay  National  Marine  Sanctuary  and 
Underwater  Preserve  Advisory  Council, 
21911 
Digital  Electronic  Navigational  Charu  of  U.S. 

waters;  intent  to  distribute  on  Internet  32320 
Endangered  and  threatened  species: 
Critical  habitat  designations — 

Northern  white  whales,  29773 
Fisheries  management  and  evaluation  plans — 
Lower  Columbia  River  steelhead,  22534 
Middle  Columbia  River  steelhead,  22532 
Snake  River  steelhead,  22533 
Upper  Willametter  River  steelhead.  23004 
Incidental  take  permits — 
Idaho  Fish  and  Game  Department 

anadromous  fish,  19425 
Nez  Perce  Indian  Tribe;  Imnaha  River  basin 
population  of  Snake  River  spring/ 
summer  chinook  salmon.  27069 
Oregon  Fish  and  WildUfe  Department 

anadromous  fish.  29089 
Washington  Fish  and  Wildlife  Department 
anadromous  fish.  29089 
Puget  Sound  chinook  salmon;  resource 

management  plan,  13293,  18904 
Salmon  Creek,  Chimacum  Creek, 

Jimmycomelately  Creek,  and  Big  Beef 
Creek  summer  chum  salmon;  hatchery  and 
genetic  management  plans,  17684 
Environmental  statements;  availability,  etc.: 
Coastal  zone  management  programs — 

Indiana,  31215 
Gray  whales;  International  Whaling  Commission 
quota  issuance  to  Makah  Tribe  (2001  and 
2002  CYs),  3989 
Incidental  take  permits — 
Jackson  and  Josephine  Counties,  OR; 
Southern  Oregon/Northern  CaUfomia 
coho  salmon  and  Klamadi  Mountain 
Province  steelhead,  15080 
King  County,  WA;  Tacoma  Water 

Department  Habitat  Conservation  Plan; 
gray  wolf,  bald  eagle,  etc.,  1089 
North  Carolina  Marine  Fisheries  Divisioo; 

adult  and  juvenile  sea  turtles,  32791 
Washington  State  Fish  and  Wildlife 
Department  chinook  salmon  and 
steelhead.  17150 
San  Francisco  Bay  National  Esbiaiine  Research 

Reserve.  C A,  34618 
Taking  and  importing — 
Gulf  of  Maine/Bay  of  Fundy  harbor  porpoise. 
17150 
Environmental  statements;  notice  of  intent 
Caribbean.  Gulf,  and  Soutii  Atiantic  fisheries — 
Dolphin  and  wahoo  fisherv  management  plan. 

3989 
Fishery  management  plans;  essential  fish 
habitat  amendment  1 5404 
Coastal  nonpoint  pollution  conool  programs; 
States  and  territories — 
Pennsylvania.  11164 
Virginia.  11164 
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Gulf  of  Mexico  fisheries — 
Fishery  management  plans;  essential  fish 
habitat  requirements,  1S405 
Incidental  take  permits — 
Douglas  and  Chelan  Coimdcs,  CA;  hdntat 
conservation  plans,  19426 
Louisiana  Regional  RestoiatioD  Planning 

Program,  32937 
National  Estuarine  Research  Reserve  System — 
South  Slough  National  Estuarine  Research 
Reserve,  Coos  Bay  Estuary,  OR.  7466 
Northwestern  Hawaiian  Islands  Coral  Reef 

Ecosystem  Reserve;  designation  as  national 
marine  sanctuary,  5509 
Rsheries  Fmance  Program;  loan  fimds.  13499 
Rshery  conservation  and  management 
Alaska;  fisheries  of  Exclusive  Ecooomic  Zone — 

Prohibited  species  donation  program,  13294 
Atlantic  highly  migratory  spcdcs— 
Atlantic  tuna,  swordfish,  and  shark;  biological 
opinion,  18755.21121 
West  Coast  States  and  Western  Pacific 
fisheries — 
Western  Pacific  pelagic;  court  order  requiring 
actions  to  reduce  incidentaJ  catch  of  sea 
turtles  in  Hawaii  longline  fishery.  20134 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  Water  Treatment  and  Management  and 
Lake  Champlain  Canal  Barrier 
Demonstration,  33233 
Chesapeake  Bay;  research  and  development 
projects  to  strengthen,  develop,  and 
improve  stock  conditions  of  fisheries, 
26836 
Climate  and  Global  Change  Program,  27070 
Coastal  Impact  Assistance  Program;  guidance, 

17151 
Community-Based  Restoration  Program — 
Community-based  habitat  restoration  projects. 

13043 
National  and  regional  habitat  restoration 
partner  request,  9688 
Dr.  Nancy  Foster  Scholarship  Program; 

financial  assistance  for  graduate  students. 
16445.  28150 
Educational  Partnership  Program — 

Cooperative  Science  Centers  in  Atmospheric. 
Oceanic  and  Environmental  Sciences, 
and  Remote  Sensing;  establishment  at 
Minority  Serving  Institutions,  17526 
Educational  Partnership  Program  with 
Minority  Serving  Institutions 
Environmental  Enttcpreneurship 
Program,  27630 
Fishing  industry  research  and  development 
projects — 
Saltonstall-Kennedy  Program.  13701 
Global  Ocean  Ecosystems  Dynamics  Project 

15689 
Gulf  of  Mexico  and  off  U.S.  South  Adantic 
Coastal  States;  research  and  development 
projects;  Marine  Fisheries  Initiative,  11149 
Island  coral  reef  conservation  and  management. 

34425 
National  Sea  Grant  College  Program — 
Aquatic  nuisance  species  research  and 
outreach  program.  13301.  15223 
Dean  John  A.  Knauss  Marine  Policy 

Fellowship  Program.  15224 
National  Oyster  Disease  Research  aitd  Gulf 
Oyster  Industiy  Program,  13295,  15223 
Technology  transfer  and  developmoit 
program,  1644 
Northeast  Cooperative  Research  Programs 
Initiative.  23672 


Northern  Gulf  of  Mexico  Coastal  Ecosystem 

Research  Project.  3991 
Sea  scallop  research  projects.  29090 
Stcller  Sea  Lion  Research  Initiative.  15842 
MariiK  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Mugu  Lagoon.  CA;  building  demolition 
activities;  harbor  seals,  etc..  34618 
North  American  Natiiral  Gas  PipeUne  Group; 
Beaufort  Sea,  AK;  shallow-water  hazard 
activities;  bowhead  whales,  etc.,  29287 
PhilUps  Alaska.  Inc.,  oil  and  gas  exploration 
drilling  activities  in  Beaufort  Sea,  9291 
San  Nicolas  Island.  CA;  missile  launch 

operations;  pinnipeds,  20435 
Vandenberg  Air  Force  Base,  CA;  30A  Space 
Wing.  VS.  Air  Force;  rocket  launches; 
seals  and  sea  lions.  15406.  29774 
WestemGeo.  LLC;  Beaufort  Sea;  offshore 
seisauc  activities;  bowhead  whales,  etc.. 
32321 
Western  Geophysical;  Beaufort  Sea;  on-ice 
seismic  activities;  ringed  and  bearded 
seals,  8570 
Stock  assessment  reports  and  guidelines; 

availability,  15081 
Taking  and  importation — 

Ecuador,  yeUowfin  tuna  and  yellowfin  tuna 
products  harvested  with  purse  seine 
vessels,  etc.,  in  eastern  tropical  Pacific 
Ocean;  affirmative  finding  renewed. 
21121 
Mexico;  yellowfin  tuna  and  yellowfin  hua 
products  harvested  with  purse  seine 
vessels,  etc.,  in  eastern  tropical  Pacific 
Ocean;  affirmative  finding  renewed. 
21122 
Meetings: 
Caribbean  Fishery  Management  Council,  7628, 

8202.  14133.  30166 
Gulf  of  Mexico  Fishery  Management  Council. 
10271,  12499,  14356.  16659,  17530, 
20969.  29094,  33661 
International  Commission  for  Conservation  of 
Atlantic  Tunas,  U.S.  Section  Advisory 
Committee.  14893 
International  Whaling  Commission,  34427 
Marine  Fisheries  Advisory  Committee,  19426 
Mid-Atlantic  Fishery  Management  Council. 
3995.  7628.  12500.  13501.  16659,  20439, 
28732.  31896 
National  Sea  Grant  Review  Panel.  14357 
New  England  Fishery  Management  Council. 
7629.  9557,  11001,  12500.  13048,  15846. 
17151.  18613.  19427.  21744.  26841. 
27075.  28153.  29095.  32602.  33662 
North  Pacific  Fishery  Management  Council, 
778.  1091.  7630.  7631.  8202.  13502, 
1391Z  14133.  16446.  21745.  28154 
Pacific  Fishery  Management  Council.  778. 
241 Z  3995.  8203,  9558,  10272,  15408, 
15409.  20134.  21123.  21370.  27075. 
27942.  30167.  32793 
Science  Advisory  Board,  14133,  30427 
South  Atlantic  Fishery  Management  Council, 

3995,  8204,  11271,  17531,  29933 
Western  Pacific  Fishery  Management  Council, 
3548.  17152,  17153.  17867.  18614.  19427, 
21371 
Memorandums  of  agreement: 
Environmental  Protection  Agency  and  Fish  and 
Wildlife  Service;  Clean  Air  and 
Endangered  Species  Acts;  enhanced 
coordination.  11202 
National  Weather  Service;  modernization  and 
restructuring: 
Weather  Service  offices — 
Consolidation,  automation,  and  closure 
certification,  17154 


Ocean  and  coastal  resource  management 
Marine  sanctuaries — 
Olympic  Coast  National  Marine  Sanctuary, 
WA;  Area  to  be  Avoided  extensto^ 
17156 
Permits: 
Endangered  and  threatened  species.  1956.  7742, 
7743,  8779.  9560.  11002,  11155.  12501. 
13305.  14134,  15694,  16660,  18447. 
21912,  2388Z  27076.  27940,  28732, 
29934.  30704,  34621 
Exempted  fishing,  778.  779.  5510 
Foreign  fishing.  14357.  24118 
Marine  mammals,  780.  1957.  8204.  10272, 
10483.  11003.  11273.  11274,  12501. 
12763,  14135,  14893,  15087,  16660, 
18904,  21370.  23884.  24340.  27941, 
28733.  29096.  30427.  30428.  30885. 
32793.  32794.  33237.  34155 
Scientific  research.  779 
Reports  and  guidance  documents;  availability,  etc.: 
Alaska.  Atlantic  and  Gulf  of  Mexico,  and 
Pacific  maritte  mammal  stock  assessment 
reports,  30706 
Endangered  and  threatened  species — 
Summer  Chum  Salmon  Conservation 
Initiative;  resource  management  plan, 
14551 
National  Marine  Sanctuaries;  fiber  optic  cable 
permit  fair  market  value  analysis,  1092 
RMS  Titanic;  research,  exploration,  and  salvage 

guidelines,  18905 
Sharks  conservation  and  management;  National 

Plan  of  Action,  10484 
West  Coast  StiMes  and  Western  Pacific  fisheries: 
Western  Pacific  crustacean;  2001  bank- 
specific  harvest  guidelines.  1 1 156 
Seabirds  in  longline  fisheries;  incidental  catch 
reduction;  national  plan  of  action.  12764 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  I7S31 

National  Park  Service      ^ 

RULES 

Special  regulations: 
Yellowstone  National  Park.  John  D. 

Rockefeller.  Jr.  Memorial  Parkway.  Grand 
Tetun  National  Park;  snowmobile  and 
snowplane  use;  limitations  and 
prohibitions.  7260 
Effective  date  delay.  8366 

PROPOSED  RULES 

Special  regulations: 
Rocky  Mountain  National  Park;  snowmobile 

routes  elimination.  1069 
Wtangell-St  Ehas  National  Park  and  Preserve. 
AK;  resident  zone  conunimities  added, 
32282 
Wupatki  National  Monument  AZ;  golden 
eaglets;  religious  ceremonial  collection  by 
Hopi  Tribe.  6516 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  7505, 

7506.  17569,  18500,  19207 
Submission  for  0MB  review;  comment  request 
803,  10738,  16065,  18501,  21011,  21012 
Boundary  establishment  descriptions,  etc.: 

Rocky  Mountain  National  Park,  CO,  10739 
Committees;  establishment  renewal,  termination, 
etc.: 
National  Parks  Overflights  Advisory  Group, 
14429 
Concession  contract  negotiations: 
Acadia  National  Park.  ME.  10904 
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Rre  Island  National  Seashore.  NY.  29982 
George  Washington  Memorial  Parkway.  Belle 

Haven  Marina.  VA.  18501 
Oregon  Caves  National  Monument  OR.  21013 
Yosemite  National  Park,  CA,  10904 
Concession  contracts  and  permits: 
Extension  of  expiring  contracts  for  up  to  one 
year,  15738 
Environmentid  statements;  availability,  etc.: 
Andrews  Air  Force  Base.  MD;  emergency  tree 

pruning  on  west  runway,  9716 
fiig  Cypress  National  Preserve,  FL,  31691 
Big  South  Fork  National  River  and  Recreation 

Area.  KY  and  TN,  10739 
Channel  Islands  National  Park,  CA — 
Santa  Cruz  Island  primary  restoration  plan. 
14196 
Chiricahua  National  Monument  AZ.  16487 
Colonial  National  Historical  Park,  VA;  Green 

Spring  unit  27533 
Cumberland  Island  National  Seashore.  GA; 
wilderness  management  plan.  etc..  804 
Death  Valley  National  Paric.  CA  and  NV; 

Tunbisha  Shoshone  Tribal  Homeland.  7933 
Dry  Tortugas  National  Park.  FL;  general 

management  plan,  6664 
Fort  Bowie  National  Historic  Site.  AZ.  16488 
Fort  Reno  Parte.  Washington.  DC.  20325 
Glacier  National  Park.  MT;  Lake  McDonald/ 
Park  Headquarters  Wastewater  Treatment 
System  Rehabiliuition.  24392 
Glen  Echo  Parte.  MD,  14197,  29164 
Gravelly  Point  George  Washington  Memorial 
Parkway,  VA;  two-utut  vault  toilet  comfort 
station  constiuction,  24395 
Lake  Meredith  National  Recreation  Area  et  al.. 

TX.  29982 
Maurice  National  Scenic  and  Recreational 

River.  NJ.  30224 
Montana  and  Yellowstone  National  Park;  bison 

management  plan.  6665 
New  Bedford  Whaling  National  Historical  Park, 

MA;  general  management  plan.  32836 
Saint-Gaudens  National  Historic  Site,  NH; 
purple  loosestrife  management  243% 
Santa  Monica  Mountains  National  Recreation 

Area,  CA,  10740 
Washita  Battlefield  National  Historic  Site.  OK; 

general  management  plan,  15739 
Yosemite  National  Park.  CA— 
Fire  management  plan.  15739 
Yosemite  Valley  plan.  2928 
Zion  National  Park,  UT.  23269 
Environmental  statements;  notice  of  intent 
Alagnak  Wild  River.  AK.  20326 
Appomattox  Court  House  National  Historical 

Parte.  VA.  21013 
Big  Bend  National  Park.  Rio  Grande  Wild  and 
Scenic  River,  and  Harte  Ranch.  Big  Bend 
National  Park.  TX;  management  plans  and 
wilderness  stiidy,  18502 
Big  Cypress  National  Preserve,  FL.  31690 
Biscayne  National  Park.  FL;  general 

management  plan.  11041 
Boston  African  American  National  Historic  Site. 

MA,  20327 
Boston  National  Historical  Parte,  MA.  32837 
Crater  Lake  National  Parte.  OR.  28923 
Crossroads  of  the  American  Revolution  special 

resource  and  feasibility  staidies.  9717 
Fort  King.  FL.  16488 
Minuteman  Missile  National  Historic  Site.  SD. 

16489 
Olympic  National  Parte.  WA,  29983 
Organ  Pipe  Cactus  National  Monument  AZ; 
general  management  plan,  21013 


Research  specimens  collected  from  NPS  units; 

information  resulting  in  commercial  value; 

benefits  sharing  agreements,  33712 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Urban  Park  and  Recreation  Recoveiy  Program. 

10740 
Meetings: 
Acadia  National  Park  Advisory  Commission. 

6666,  28539 
Aniakchak  National  Monument  Subsistence 

Resource  Commission.  9717 
Boston  Harbor  Islands  Advisory  Council, 

1074i:  30224 
Cape  Cod  National  Seashore  Advisory 

Commission,  7933,  14419,  21014 
Cape  Knisenstem  National  Monument  and 

Kobuk  Valley  National  Park  Subsistence 

Resource  Commissions,  15740 
Cape  Krusenstem  National  Monument 

Subsistence  Resource  Commission.  30224 
Concessions  Management  Advisory  Board. 

10904,  28003 
Death  Valley  National  Park  Advisory 

Commission,  20327 
Delaware  Water  Gap  National  Recreation  Area 

Citizen  Advisory  Committee,  10905 
Denali  National  Park  and  Preserve  Subsistence 

Resource  Commission,  10905,  20327 
Gettysburg  National  Militiuy  Park  Advisory 

Commission,  7934,  27533 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commission,  2000,  11313 
Joshua  Tree  National  Park  Advisory 

Commission.  18502 
Kobuk  Valley  National  Park  Subsistence 

Resource  Commission,  30224 
Lake  Gaik  National  Park  and  Preserve 

Subsistence  Resource  Commission.  9717 
Manzanar  National  Histwic  Site  Advisory 

Commission.  14197 
National  American  Graves  Protection  and 

Repatriation  Review  Committee,  24396 
National  Capital  Memorial  Commission,  18502 
National  Park  System  Advisory  Board,  6666, 

14198,  17570,  22244 
National  Preservation  Technology  and  Training 

Board,  1 1041 
Native  American  Graves  Protection  and 

Repatiiation  Review  Committee,  16489 
Niobrara  Scenic  River  Advisory  Comnussion, 

18503 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission,  16490 
San  Francisco  National  Historical  Park  Advisory 

Comnussion,  31948 
Tallgrass  Prairie  National  Preserve  Advisory 

Committee,  31690 
Washington  Harbor,  Rock  Creek  Park, 
Washington.  DC;  ovenught  mooring 
restriction  easing;  consideration,  15503 
Wrangell-Sl  Bias  National  Park  Subsistence 
Resource  Commission,  9718 
National  Register  of  Historic  Places: 
National  Historic  Landmarks;  boundaries, 

20327,  20328 

Pending  nominations,  382,  2001.  4039.  6667. 
8422,  9093,  10316,  11313,  14198,  14199. 
15740.  16065.  17570,  18503,  19207, 

20328,  21015,  22245,  24396.  27534. 
28540.  30225.  31691,  32837,  33555 

National  Wild  and  Scenic  Rivers  System: 
Big  and  Little  Darby  Creeks,  OH,  382 


Native  American  human  remains  and  associated 
funerary  objects: 
Agate  Fossil  Beds  National  Monument  NE — 
Inventory  from  Nebraska  panhaiwiu  regtoo, 

2001 
Scalp  locks,  32844 

Skull  fixMn  Rocky  Point  Vancouver  Island, 
British  Columbia,  20329 
American  Museum  of  Natural  History.  New 
York.  NY- 
Inventory  from  Shreveport  LA.  vidiuty. 

11042 
Mohawk  inventory  from  unknown  locale. 

20330 
Seneca  inventory  bom  Gandougarae  site. 
Ontario  County.  NY,  20329 
Anthropological  Studies  Center,  Archaeological 
Collections  Facility,  Sonoma  Stale 
University,  CA — 
Inventory  frtxn  Garland  Island  Site  et  at,.  CA. 
10741 
Arizona  State  Museum.  AZ — 
Inventory  frtxn  Snaketown  site.  Gila  River 
Reservation,  et  al..  AZ.  15741 
Badlands  National  Park,  SD;  inventory,  20330 
Bemice  Pauahi  Bishop  Museum.  Honolulu. 
HI— 
Inventory  from  Kawaihae,  Kohala,  Island  of 
Hawaii,  14200,  14201 
Cape  Cod  National  Seashore,  MA;  inventory. 

20331 
Chadron  State  College,  NE;  inventory  from 

unknown  sites  in  Nebraska,  16^ 
Colorado  Historical  Society.  CO— 
Inventory  from  Colorado  Springs.  CO.  24398 
Inventory  from  various  sites  in  Colorado. 
10906 
ConieU  University,  NY— 

Tlingit  carved  wooden  totem  pole,  32373 
Cranbrook  Institute  of  Science.  MI;  Hopi 
Kachina  Initiation  altar  and  Hopi  Water 
Serpent  altar,  9718 
Denver  An  Museum,  CO — 

Zuni  War  Gods.  etc..  32373 
Detroit  Institute  of  Arts,  MI — 
Bear  claw  necklace  from  James  White  Doud 
et  al.,  chiefs  of  Iowa  Tribe  of  Kansas 
and  Nebraska,  7934 
Effigy  Mounds  National  Monument  lA — 
Inventory  from  various  mounds  within  Effigy 
Mounds  National  Monument  lA.  14201 
Energy  Department  Richland  Operations  Office, 
WA— 
Inventory  from  Benton  County.  WA  (three 
sites).  14203 
Forest  Service.  Kootenai  National  Forest  MT— 
Inventory  from  Koocanusa  Reservoir.  MT. 
10742 
Grand  Valley  Sute  Universit>,' Allendale.  MI — 
Inventory  from  Battle  Point  site,  Otuwa 

County,  MI,  22246 
Iron  buckets,  clay  pipes,  glass  beads,  silver 
ornaments,  etc.,  ftom  Battle  Point  site. 
Ottawa  County,  MI,  22247 
Gulf  Islands  National  Seashore,  FL — 
Inventory  frxMn  Fort  Walton  Temple  Mound 

Site.  FL.  32840 
Inventory  fnnn  Naval  Live  Oaks  Reservation 
Cemetery  Site,  FL,  32841 
Hastings  Musetim  of  Natural  and  Cultural 
History,  NE— 
Inventory  from  Lava  Beds.  OR.  and  unknown 
site  in  California  (Modoc  iixlividuals), 
11043,  15742,  18975 
Illinois  State  Museum,  IL — 
Hopi  painted  wood  altar  piece  and  large 
cooking  pot  from  Nortfaem  Arizona, 
11042 
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Dwaco  Heritage  Foundation,  WA — 
Raven  ceremonial  staff  from  Quiiuult 
Reservation,  WA,  7935 
Kansas  State  Historical  Society,  KS — 

Inventory  from  Salt  Creek,  KS,  24399 
Knifie  River  Indian  Villages  National  Historical 
Site,  ND— 
Inventory  from  private  property  near  Knife 
River  Indian  Villages,  ND,  14204 
Lake  Meredith  National  Recreation  Area,  TX — 
Inventory  from  various  sites  in  Texas,  32845 
Land  Management  Bureau,  Alaska  State  Office, 
AK— 
Inventory  from  McGrath  Native  Village,  AK. 

11045 
Inventory  from  Nulato  Village,  AK,  1 1045 
Land  Management  Bureau,  New  Mexico  State 
Office,  NM— 
Anasazi  inventory  from  vinous  sites  in  New 

Mexico,  30225 
Inventory  from  Anasazi  pueblo  sites,  NM. 

9719,  15743 
Inventory  from  various  sites  in  New  Mexico, 

11044,  17571 
Navajo  inventory  from  Governador  Canyon 
and  Adams  Canyon  and  other  sites,  NM, 
17571 
Mabee-Gener  Museum  of  Art,  OK — 
Comanche  child's  head  found  in  cradle  near 
Fort  Sill,  OK,  18975 
Milwaukee  Public  Museum,  WI — 
Inventory  from  "Dontfay  Island,"  AK,  7937 
Inventory  from  Fox  Island,  Rest  Lake,  WL 

7938 
Lnventory  from  Kodiak  Island,  AK.  IS74S 
Inventory  from  Morton  County,  ND,  7936 
Inventory  fiom  Okaoogan  Valley,  WI,  7935 
Inventory  from  Omaha  burial  ground  near 

Bellevue,  NE,  15744 
Inventory  from  Reed  Site,  Richmond.  NY 

(Seneca  territory).  1 1045 
Inventory  from  Rudyerd  Bay,  AK,  7936 
Inventory  from  Sanu  Rosa  Island,  CA,  15744 
Inventory  frx>m  Skidi  Pawnee  village,  Howard 

County.  NE,  1 1046 
Potawatomi  Indian  remains  from  Calumet 
County  et  al.,  WI,  22247 
Museum  of  Anthropology,  University  of 
Missouri-Columbia,  MO — 
Inventory  from  Utz  site.  Saline  County,  MO. 
17731 
Museum  of  Natural  History  and  Plaitetarium, 
RI— 
Nanaganseti  Indian  remains  from  various 
sites  in  Rhode  Island.  22248 
Natchez  Trace  Parkway.  MS— 
Inventory  from  three  sites  in  Mississippi. 
32846 
NalioBal  Museum  of  Health  and  Medicine. 
Armed  Forces  Institute  of  Pathology. 
Washington,  DC— 
Comanche  remains  fix>m  Fort  Richardson. 
Jack  County,  TX  (Red  Bear  et  al.), 
22252 
Inventory  fiom  Erie  and  Ontario  Counties, 

NY.  22252 
Inventory  fiom  Fort  Cobb.  Caddo  County. 

OK.  22250 
Kaw  Indian  male  from  Fort  Harker.  KS. 

22251 
Nap-pan-na-qua  et  al.  (Peigan  Indian  males) 
fiT>m  Montana.  22250 
Nebraska  Sute  Historical  Society,  NE — 
Inventory  from  Dawes  County,  NE.  7940 
Inventory  fiom  Platte  County  et  al„  NE.  7939 
Inventory  from  Thurston  County  et  al..  NE. 
7938 


Nevada  State  Museum.  NV— 
Inventory  fiom  Clark  County.  NV.  18978 
Inventory  fiom  Fon  McDermitt  Indian 

Reservation,  NV,  18653 
Inventory  from  Gibson  Ranch.  NV,  18652 
Inventory  from  Lovelock.  NV,  20332 

Inventory  from  site  near  Harmon  Reservoir, 
Churchill  County,  NV,  18978 

Inventory  from  various  sites  in  ^4evada, 

18976 
Inventory  from  Winnemucca,  NV,  18652 
Walker  River  Paiute  individual  from  Schurz, 

NV.  18977 

Ocmulgee  National  Monument,  GA — 
Inventory  from  Lamar  Mounds  Site  et  al., 

GA,  32838 
Inventory  from  Trading  Post  area  of  Macon 

Plateau  unit  et  al.,  GA,  32842 

Peabody  Essex  Museum,  MA — 
Inventory  fiom  Hawaii,  14205 
Wooden  bowl  and  spear  from  Kanupa  burial 
cave.  HI.  17572 


Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University,  MA — 
Brass  beads  (Chippewa-Cree)  fiom  Yantic. 

MT,  15746 
Chippewa  cultural  items  from  Harbor 

Springs.  Emmet  County.  MI,  16494 
(Thoctaw  youth  remains  from  Mobile  County, 

AL,  10909 
Crow  buffalo  horn  spoon  from  Montana, 

10910 
Cultural  items  from  Ursa  Mound  Group, 

Adams  County,  IL,  30226 
Doll  in  wooden  coffin  from  Klamath  Indian 

grave  along  Klamath  River,  CA*  16492 
Inventory  from  Cannibal  House  site  et  al., 

NE,  15748,  18979 
Inventory  from  Dead  River,  MI.  15752 
Inventory  from  Fort  Pierre.  SD.  17733.  24399 
Inventory  from  La  JoUa.  CA.  15747 
Inventory  from  Mandan  Village  Site.  ND. 

17732 
Inventory  from  Mendicino  County,  CA, 

15750 
Inventory  from  Ojibwa  Historic  Burial  Site, 

Keetchewaundaugmink  Reservation,  MI, 

15753 
Inventory,  including  fragmentary  brass  rings. 

from  Genoa  site,  Nance  County,  NE, 

15751 
Irene  CompUcated  Stamped  jar.  etc.,  from 

Chatham.  Mcintosh,  and  Long  Counties. 

GA.  14207 
Iron  earring  fiom  Comanche  grave  in 

Throckmorton  County.  TX.  16492 
Iron  hammer  (Oglala  Sioux)  fiom  Fbn 

Randall,  SD,  15745 
Karuk  feather  band  from  California,  17736 
Maidu  stone  beads  from  unknown  location 

in  northern  California.  18504 
Menominee  individuals  from  unknown  site  in 

Wisconsin,  18980 
Meskwaki  individuals  from  sites  in  Iowa, 

18981 
Metal  butcher  knife  fiom  grave  near  Fort 

Randall.  SD,  18505 
Oglala  Sioux  individual  from  South  Dakota, 

17735 
Osage  chief  remains  fiom  Arkansas,  9720 
Palouse  Indian  from  Snake  River,  WA,  17736 
Plains  region  Comanche  individual  from 

Oklahoma,  17735 
Quinault  camas  digger  made  of  antler  from 

Washington,  29986 
Sauk  Indians.  16493 
Shell  beads  and  ceramic  bowls  from  Chatham 

and  Long  Counties.  GA.  14206 
Stone  bear  effigy  from  Klamath  grave  on 

Klamath  Reservation,  OR.  16493 
Stone  fish  effigy,  etc..  from  southern  Oregon. 

33556 
Tooth  fiom  Kaw  Village  (Blue  Earth  Village 

site).  KS.  18979 
Wooden  grave  marker  engraved  with  inverted 

crane  image  fiom  Straits  of  Mackinac, 

Ml.  15746 
Yankton  warrior  fiom  scaffold  btirial  near 

Seven  Mile  Creek.  SD,  18982 
Pboebe  A.  Hearst  Museum  of  Anthropology. 
University  of  California-Berkeley.  CA — 
Inventory  fhwn  Borego  Valley.  San  Diego 

County.  CA.  30227 
Karuk  individual  from  Chinach  village  site. 

Humboldt  County.  CA.  30229 
Mandan  individuals  from  North  Dakota. 

30227 
Phoebe  Hearst  Museum  of  Anthropology. 
University  of  California-Berkeley,  CA — 
Inventory  fiom  Hinchinbrook  Islanid,  Piiixx 

William  Sound,  AK,  16495 


FEDERAL  REGISTER  INDEX,  JaiiajU7~Juiic  2601 


National  Science 


Putnam  Museum  of  History  and  Natural 
Science,  lA — 
Gourd  rattles  fiom  Tama,  lA,  24400 
Inventory,  32843 
Reclamation  Bureau,  Eastern  Colorado  Area 
Office,  CO— 
Inventory  fiom  Carter  Lake,  CO,  18505 
Robert  S.  Peabody  Museum  of  Archaeology, 
MA— 
Inventory  fiom  Nianiic  Shellheap  Site,  CT. 

14209 
Sioux  scout  fiom  Summit  Springs.  SD.  22253 
Rocky  Mountain  National  Park,  CO— 
Inventory  fiom  Thompson  River  entrance. 
32843 
Salinas  Pueblo  Missions  National  Monument, 
NM— 
Inventory  fiom  Socorro  County.  NM.  14209 
San  Diego  Museum  of- Man.  CA;  inventory 

from  Tule  Lake.  CA.  24400 
Scotu  Bluff  National  Monument,  NE,  2001 
Sioux  City  Public  Museum,  lA — 

Inventory  from  Burieigh  County,  ND,  30229 
Tioga  County  Historical  Society,  NY — 
Iron  tomahawk,  etc.,  from  Cayuga  County, 
NY,  22254 
University  of  Denver,  Anthropology  Department 
and  Museum,  CO — 
Inventory  from  Jefferson  County,  CO,  29983 
Inventory  from  various  sites  in  Colorado, 

18654 
Inventory  from  various  sites  in  Nebraska, 
24401 
University  of  Michigan  Museum  of 
Anthropology,  MI — 
Western  Apache  headdress  for  Changing 
Woman  ceremony,  14210 
University  of  North  Dakota  Hariman  Research 
Center,  Grand  Forks,  ND— 
Inventory  from  various  sites  in  North  Dakota, 
22255 
University  of  Pennsylvania,  Museum  of 
Archaeology  and  Anthropology,  PA — 
Dilzini  Gaan  mask  from  uriknown  site.  AZ. 

17573 
Painted  wood  ceremonial  masks  from 
Holikachuk  village,  AK,  17573 
Utah  Museum  of  Natural  History,  UT — 
Inventory  from  Wayne  and  Garfield  Counties, 
UT,  2928 
Williamson  Museum,  Northwestern  State 
University  of  Louisiana,  LA — 
Inventory  from  various  sites  in  Louisiana, 

33270 
Maddox  Engraved  vessel,  etc.,  33269 
Oil  and  gas  plans  of  operations;  availability,  etc.: 
Big  Thicket  National  Preserve,  TX;  well 
plugging  and  oil  and  gas  production 
e<iuipment  removal,  7941 
Realty  actions;  sales,  leases,  etc.: 
Ai^achian  National  Scenic  Trail,  Putnam 

County.  NY.  15754 
Virginia.  31692 
Recreation  numagement  restrictions,  etc.: 
Golden  Gate  National  Recreation  Area,  CA; 
year-round  closure  at  Fort  Funston,  805 
Reports  and  guidance  documents;  availability,  etc.: 
Commercial  filming  and  photography  location 

fee  schedules;  guidance,  1 1597 
Director's  Order  12;  conservation  plaiming, 
environmental  impact  analysis  and 
decision-making,  and  fmal  handbook,  7507 
Director's  Order  26;  Youth  Programs  Division; 

policies  and  procedures,  22257 
Federal  Land  Managers'  Air  Quality  Related 
Values  Work  Group;  Phase  I  Report  etc., 
382 


Golden  Gate  National  Recreation  Area,  CA; 
increased  commercial  marine  vessel 
service;  interviews  of  current  passenger 
ferry  operators,  33271 
Resource  management  plans,  etc.: 
El  Camino  Real  de  Tierra  Adentro  National 
Historic  Trail,  NM  and  TX,  27682 
UttMm  wildland  interface  communities  within 
vicinity  of  Federal  lands  that  are  at  high  risk 
fiom  wildfire;  list,  751 
Wireless  telecommunications  facilities; 
construction  and  operation: 
Cape  Hatteras  National  Seashore.  NC;  right-of- 
way  permit.  22257 
Wortd  War  II  Memorial,  proposed;  Historic 
Preservation  Advisory  Coimcil's  comments; 
Interior  Secretary's  response,  8423 

National  Science  Foundation 

PROPOSED  RULES 

Semi-annual  agenda,  26334 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2456, 

2943,  8242,  8984 
Submission  for  OMB  review;  coounent  request, 
13595,  13979,  15146,  21786,  29843, 
30235,34486 
Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc.,  8436,  8437,  135%,  14597, 
15295,21186,21417,21418 
Committees;  establishment,  renewal,  termination, 
etc.: 
Biological  Infrastructure  Proposal  Review  Panel 

et  al..  30955 
Cyberinftastructure  Advisory  Committee.  11047 
Earth  Sciences  Proposal  Review  Panel  et  al.. 

30955 
Small  Business  Industrial  Innovation  Advisory 
Committee  et  al.,  30956 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Global  Ocean  Ecosystems  Dynamics  Project. 

15689 
Microbial  Genome  Sequencing  Project,  16361 
Meetings: 
Advanced  Computational  Infrastructure  and 
Research  Special  Emphasis  Panel,  124, 
2456,  14939,  20337 
Advanced  Networking  and  Infrastructure 
Research  Special  Emphasis  Panel,  2457, 
16299,  18316,  19243 
Alan  T.  Waterman  Award  Committee,  7514 
Anthropological  and  Geographic  Sciences 

Advisory  Panel,  11606 
Bioenginecring  and  Environmental  Systems 
Special  Emphasis  Panel,  14220,  16299, 
21418,  22617,  27701 
Biological  infrastructure  Advisory  Panel,  9727, 

12568,  14220 
Biological  Infrastructure  Special  Emphasis 

Panel,  16299 
Biological  Sciences  Advisory  Committee, 

11606,  15506,  18316,  22617 
Biological  Sciences  Special  Emphasis  Panel, 
7514,  7515,  13791.  19243,  21186,  27701 
Biomolecular  Processes  Advisory  Panel.  15295. 

15296 
Biomolecular  Structure  and  Function  Advisory 

Panel.  15295 
Business  and  Operations  Advisory  Committee. 
16299.  33579 


Cell  Biology  Advisory  Panel,  15296 
Chemical  and  Transport  Systems  Special 

Emphasis  PaneL  7515.  11047.  13101. 

21186.22618 
Chemistry  Special  Emphasis  Panel.  I630Q 
Civil  and  Mechanical  Systems  Special  Pjnpti««it 

Panel.  2457,  7664,  8437,  13791,  14220, 

15296,  16300,  19244,  20338,  21418, 
24164,  27702 

Cognitive,  Psychological,  and  Language 

Sciences  Advisory  Panel,  15297 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee,  10750 
Computer-Communications  Research  Special 

Emphasis  Panel,  10750,  1 1048,  1 1607, 

14221,  14939 
Computing-Communications  Research  Special 

Emphasis  Panel.  2457,  7515.  14422, 

16300,  19244 
Cyberinfrastructure  Advisory  Committee,  21 186, 

31260 
Design,  Manuftcture,  and  Industrial  Iiuio\ation 

Special  Emphasis  Panel,  124,  9727,  17450 
Developmental  Mechanisms  Advisory  Panel. 

9727.  11048 

Earth  Sciences  Proposal  Review  Panel,  1 1048, 

11607,  18316 
Ecological  Sbidies  Advisory  Panel,  16301 
Economics,  Decision,  aixl  Management  Sciences 

Advisory  Panel,  13792 
Educational  Systemic  Reform  Special  Fjuph^yjff 

Panel,  19244 
Education  and  Human  Resources  Advisory 

Committee,  8437,  15297 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  125,  2458,  7515.  8437, 

9728,  17450,  18316.  19244 
Elementary,  Secondary,  and  Informal  Education 

Special  Emphasis  Panel,  18317,  21187 
Engineering  Advisory  Committee,  1 1048,  20338 
Engineering  Education  and  Centers  Special 

Emphasis  Panel,  27702 
En%ironmental  Research  and  Education 

Advisory  Committee.  9728,  18317 
Equal  Opportunity  in  Science  and  Engineering 

Advisory  Committee,  7515,  27702 
Experimental  and  Integrative  Activities  Special 

Emphasis  Panel,  125,  2458,  9728,  10750, 

15297,  16301,  18317.  21 187.  22618.  27702 
Genetics  Advisory  Panel.  15298 
Geosciences  Advisory  Committee.  14221.  15298 
Geosciences  Special  Emphasis  Panel.  13792. 

17450.  18317.  19245.  22618 
Graduate  Education  Special  Emphasis  Panel. 

7516.7664.7665 
Human  Resource  Development  Special 

Emphasis  Panel.  2458.  13792.  13793. 

20838,  24165,  27703 
Information  and  Intelligent  Systems  Special 

Emphasis  Panel,  125,  2458,  2459,  17451, 

21187,21188,27703 
Integrative  Activities  Special  Emphasis  Panel. 

19245,  27703 
Interagency  Arctic  Research  Policy  Comminee, 

14598 
International  Arctic  Research  Center  Oversight 

Council.  7516 
Materials  Research  Special  Emphasis  Panel, 

125,  126,  2459,  15298,  16301.  17451, 

18318,  19245,  20839,  24165,  27703 
Mathematical  and  Physical  Sdeaoes  Advisoiy 

Committee,  8438 
Mathematical  and  Physical  Sciences  Directorate 

Advisory  Committee,  15299 
Mathematical  Sciences  Special  Fjnph««it  Panel 

2459,  8438,  10035,  1 1049,  16302 
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Methods.  Cross-Directorate  and  Science  and 

Society  Advisory  Panel,  18318 
Neuroscience  Advisoiy  Panel,  17%1,  18318, 

19245 
Physical  Oieinistry  Special  Emphasis  Panel. 

16300 
Physics  Special  Emphasis  Panel,  24S9,  2460, 

7516,  8439,  10751,  18319,  19246 
Physiology  and  Ethology  Advisory  Panel.  2460. 

14221.  15299 
Polar  Programs  Advisory  Comminee.  19246 
Proposal  review  meetings,  22619 
Re^satch  Evaluation  and  Communication 

Special  Emphasis  Panel.  107S1 
Small  Business  Industrial  Innovation  Advisory 

Committee.  14222.  20338.  30023 
Social  and  Political  Science  Advisory  Panel, 

13793,  14222 
Social,  Behavioral,  and  Economic  Sciences 

Advisory  Committee,  24165 
Social,  Behavioral,  and  Economic  Sciences 

Special  Emphasis  Panel,  14222,  28205 
Undergraduate  Education  Special  Em|4iasis 

Panel,  14223,  15299,  16302 
Meetings;  Sunshine  Act  13793,  26885 
Reports  and  guidance  docimients;  availability,  etc.: 
National  origin  discriminaboo  as  it  affects 

limited  English  proficient  persons; 

prohibition;  policy  guidance  to  Federal 

financial  assistance  recipients,  15765 

National  Skill  Standards  Board 

NOTICES 

Meetings,  11607 
Manufocturing  Skills  Standards  Council; 

Partnership  Organization;  global  economic 
competition;  comment  request.  8070 
Voluntary  national  skill  standards,  assessments, 
and  certificatioo  system  development; 
comment  request.  12836 

National  Telecommunications  and 
Information  Administration 

PROPOSED  RULES 

Commercial  wireless  communications  service: 
Frequency  spectnun  reallocation;  private  sector 
reimbursement  to  Fedoal  entities,  4771 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  21745 
Electronic  Signatures  in  Global  and  National 
Commerce  Act;  electronic  records  deUvery 
effectiveness  using  electronic  mail;  comment 
request,  13048 
Energy,  water,  and  railroad  service  providers' 

spectrum  use  study;  comment  request,  18448 
Grant  and  cooperative  agreement  awards: 

EDUCAUSE,  18913 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Pan-Pacific  Education  and  Communications 
Experiments  by  Satellite  (PEACESAT) 
Program,  16041 
Public  Telecommunicaliaiis  Facilities  Program, 

20372 
Technology  Opportunities  Program.  2744 
Meetings: 
Qectronic  Signabires  in  Global  and  National 
Commerce  Act;  workshop;  comment  and 
academic  papers  request,  1001 1 
Ultrawideband  systems  testing  results,  7631 
Satellite  communications  market  and  role  of 
imergoveminental  satellite  organizations; 
comment  request,  17686 
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National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  10036.  16689,  20690, 
23745,  30235 

National  Women's  Business  CouncU 

NOTICES 

Meetings;  Sunshine  Act  9611 

Natural  Resources  Conservation 
Service 

PROPOSED  RULES 

Conservation  operations: 
Private  grazing  land  resources;  technical 
assistance,  34584 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request  93 
Conservation  Practices  National  Handbook: 
Ccxiservation  practice  standards,  new  or  revised; 
comment  request  30405 
Environmental  statements;  availability,  etc.: 
Ahna  MiU  Creek  Watershed.  Wl.  14518 
Bad  Axe  Watershed  Supplemental  Plan  Number 

6,  WI.  14519 
Cheniere  Au  Tigre  ShoreUne  Protection 

Demonstration  Project  LA.  7615 
Elm  Fork  Watershed  of  Trinity  River 

Watershed.  TX,  33226 
Glen  HiUs  Watershed.  WI.  1074 
Hickory  Creek  Watershed,  TN.  6572 
Iowa  Watershed  Rehabilitation  Pilot  Project 

Plan.  lA.  21733 
Lost  River  Subwatershed,  WV,  14878 
Lower  SUver  Creek  Watershed,  CA,  15072 
Lower  Tillamook  Bay  Watershed,  OR.  28145 
Madison  Parish.  LA;  wetland  reserve  program 

easements  modification.  23232 
Ptum  Cieek  Watershed.  WI.  18588 
Scott's  Pond  Watershed  Protection  Project  ID. 
31886 
Environmental  statements;  notice  of  intent 
Hubbard  and  Muiphree  Creeks  Watershed,  MS. 

31886 
Oklahoma;  aging  flood  control  dams 
rehabiUtatioa,  19753 
Field  office  technical  guides;  changes: 
Alaska.  20232 
Georgia.  14878 
Indiana,  14879,  14880,  33227 
Iowa.  1302.  17404 
Kentucky.  777 
Maine,  30687 
Maryland,  15830 
Michigan,  6572 
New  Mexico,  20233 
North  Carolina,  8929 
Oregon,  18588 
Pennsylvania.  2875 
South  Dakota.  31887 
Virginia,  15073,  20131,  30688 
Washington,  31887 
Wisconsin.  14519,  15830 
Giants  and  cooperative  agreements;  availability, 
etc.: 
Farmland  Protection  Program.  6566 
Meetings: 
Agricultural  Air  Quality  Task  Force.  13877, 
34610 
Reports  and  guidance  documents;  availability,  etc 
Caribbean  Area;  phosophorous  index 
implementation,  33520 

Navy  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  20286 


Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Fleet  and  Industrial  Supply  Center  Naval  Fuel 

Depot  Point  Molate,  CA,  27635 
Guam  Land  Use  Plan  Update,  14361 
Marine  Corps  Air  Station  Tustin,  CA,  13056 
Naval  Station  Brooklyn,  NY,  8205 
Ocala  National  Forest  FL;  renewal  of 

authorization  to  use  Pinecastle  Bombing 
Range;  pubhc  hearings,  7747 
WINSTON  S.  CHURCHILL  (DDG  81);  shock 
trial,  22536 
Environmental  statements;  notice  of  intent 
Marine  Corps  Base,  Camp  Pendleton,  CA; 
Southern  Regional  Tertiary  Treatment 
System,  20793 
Yuma  Training  Range  Complex,  AZ;  impact  of 
Marine  Corps  actions  on  Sonoran 
pronghom,  20794,  34622 
Inventions,  Government-owned;  availabiUty  for 
licensing.  9561,  10277,  18917,  19755,  21916. 
22222,  28891,  30718,  33053,  33054 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel, 

27079,  29299,  32338 
Marine  Corps  University  Board  of  Visitors, 

20287 
Naval  Academy,  Board  of  Visitors,  13062. 

17536,  30437 
Naval  Postgraduate  School  Board  of  Advisors 

to  Superintendent  1 1568,  16447 
Ocean  Research  Advisory  Panel,  15700 
Planning  and  Steering  Advisoiy  Committee, 
15105 
Patent  Uoenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
CG  Industries,  Inc.,  10277 
Cummins  Industries,  Iitc.,  10277 
Environics,  Inc.,  20287 
Ocean  Test  Equipment  Inc.,  10277 
T-Wave  Corp.,  9561 

Wickford  Technologies,  Inc..  10278.  23902 
Privacy  Act 
Systems  of  records.  1321.  1328,  11278.  1 1279. 
19157,  19158,  33240 
Reports  and  guidance  documents;  availability,  etc.: 
Strategic  vision  for  achieving  sustainable  marine 
resources  within  U.S.  Exclusive  Economic 
Zone,  6588 
Special  area  soUd  waste  discharge  standards  for 
ships  decommissionmg  between  January  1, 
2001  and  December  3i,  2005;  list  of  ships, 
7876 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act  11187.  27S40 

Northeast  Dairy  Compact 
Commission 

RULES 

Over-order  price  regulations: 
Supply  Management  Refimd  Program; 
correction.  23833 

NOTICES 

Meetings,  8439.  13353.  15910,  22018,  28934. 
34274 

Nuclear  Regulatory  Commission 

RULES 

Domestic  Ucensing  proceedings  and  issuance  of 
orders;  practice  rules: 
High-level  radioactive  waste  disposal  at 
geologic  repository;  licensing  support 
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network;  design  standards  for  participating 
websites,  29453 
Correction,  33013 
Fee  schedules  revision;  98%  fee  recovery  (2001 

FY),  32452 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  708 
Production  and  utilization  facilities;  domestic 
licensing: 
Components;  construction,  inservice  inspection, 
and  inservice  testing:  industry  codes  and 
standards;  cotiection,  16390 
Potassium  iodide  inclusion  in  emergency  plans; 
ccnsideration,  5427 
Public  records: 

Charges  for  reproducing  records,  22907 
Radiation  protection  standards: 
New  dosimetry  technology;  licensee  use  of 
personnel  dosimeters  requiring  processing 
by  accredited  processors,  1573 
Regulatory  agreements: 
Louisiana;  offshore  waters  inspection;  Section 
274i  agreement  terminated,  5441 
Special  nuclear  material;  domestic  licensing: 
Decommissioning  funding  requirements; 
clarification;  correction,  24049 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks;  list  1573, 
3444,  10569.  12435,  13407.  14483.  28641. 
34523 
Correction,  8150 

Effective  date  confirmed,  23537,  27449 
Changes,  tests,  and  experiments;  correction, 
11527.33013 

PROPOSED  RULES 

Fee  schedules  revision;  98%  fee  recoveiy  (2001 
FY).  16982 
Correction.  20035 
Material  control  and  accounting  regulations; 

reporting  requirements.  29251 
Practice  and  procedure: 

Adjudicatory  process  changes,  1 96 10,  27045 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants;  decommissioning  trust 

provisions.  29244 
Technical  requirements;  risk-informed  revisions. 

Option  2;  workshop,  3886 
Unnecessary  regulatory  burden  reduction  while 
maintaining  safety;  workshop,  22134 
Rulemaking  petitions: 
American  College  of  Nuclear  Physicians  and 
Society  of  Nuclear  Medicine;  denied, 
20214 
Gallagher,  Charles  T.,  20099 
Natural  Resources  Defense  Council;  denied, 

29243 
Nuclear  Energy  Institute;  denied,  10834 
Prairie  Island  Coalition;  denied,  9055 
Stein,  Michael;  withdrawn,  29741 
Union  of  Concerned  Scientists,  13267 
United  Plant  Guard  Workers  of  America; 
denied,  10839 
Semi-annual  agenda,  26602 
Spent  nuclear  fiiel  and  high-level  radioactive  - 
waste;  independent  storage;  licensing 
requirements: 
Approved  spent  fiiel  storage  casks;  list  12439, 
13459,  14503,  34588 
NO'nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  9109, 
10331.  11187.  12817.  14598,  15910, 


15911.  17583,  19801,  20691,  24166, 
27704,  29346,  34274 
Submission  for  0MB  review;  conunent  request 
8812,  9884,  10534,  12818,  15300,  17583, 
17961,  20338,  22267,  28934,  29347, 
29606,  29844,  30024,  33981 
Certificates  of  compliance: 
United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant  KY,  16960 
Committees;  establishment  renewal,  terminatioit 
etc.: 
Agencywide  Document  Access  and 

Management  System  User  Group,  34276 
Medical  Uses  of  Isotopes  Advisory  Committee. 

20167 
Private  Fuel  Storage,  L.L.C.,  16689 
Reactor  Safeguards  Advisory  Committee,  28206 
Uranium  Mill  Licenses  Termination  in 

Agreement  States,  working  group;  meeting, 
17206 
Enforcement  actions: 

Policy  and  procedure;  revision,  14224 
Environmental  statements;  availability,  etc.: 
AmeiGen  Enwgy  Co.,  LLC.  23279 
Cabot  Corp.,  31697 
Calvert  Qifft  Nuclear  Power  Plant  Inc.,  9729, 

11608 
Carolina  Power  &  Light  Co.,  8813 
Commonwealth  Edison  Co.,  1158 
Detroit  Edison  Co.,  7815 
Dow  AgroSciences  Midwest  U.S.  Research 

Center,  18817 
Duke  Energy  Corp.,  29347 
Energy  Northwest  10758 
Entergy  Nuclear  Fitzpanick,  LLC,  et  al.,  27540 
Entergy  Nuclear  Operations,  Inc..  1 1609 
Entergy  Operations,  Inc.,  19586,  22268 
Exelon  Generation  Co.,  LLC,  15507,  15913, 

16689,  16691,  16694,  18820 
Federal  Emergency  Management  Agency,  20487 
First  Energy,  31260 
Florida  Power  &  Light  Co.,  32851 
Florida  Power  &  Light  Co.  et  al.,  10759,  30236 
General  Electric  Co.,  20339 
Global  X-ray  &  Testing  Corp.  et  al.,  27167 
Kansas  Sute  University,  16696 
Maine  Yankee  Atomic  Power  Co..  31699 
Northeast  Nuclear  Energy  Co.  et  al.  19246 
Nuclear  Fuel  Services.  Inc.,  27168 
Nuclear  Management  Co.,  LLC,  2009,  8123, 

10534,  20692,  21787 
Nuclear  Management  Co.,  LLC,  et  al.,  19586 
Nuclear  Management  Coip.,  23052 
Pennsylvania  Power  Co.  et  al.,  15147,  20489 
Portland  General  Hectiic  Co.,  9885 
PPL  Susquehanna,  LLC,  17206,  33716 
PSEG  Nuclear  LLC,  24410,  26885,  33583. 

33717 
Rio  Algom  Mining  Corp.,  22620 
Sacramento  Municipal  Utility  Distiict  1 1610 
Savannah  River  Site,  SC,  mixed  oxide  fuel 

fabrication  facility,  1 8823 
Saxton  Nuclear  Experimental  Corp.  et  al.,  13981 
South  Carolina  Electric  &  Gas  Co.,  29187 
Southern  California  Edison  Co.,  32964,  33982 
Southern  Nuclear  Operating  Co.,  Inc..  32396 
SteriGenics  International,  3620 
STP  Nuclear  Operating  Co..  32397 
Vermont  Yankee  Nuclear  Power  Corp.,  18514, 

32399 
Virginia  Electric  &  Power  Co.,  18124.  20840, 
22018 
Environmental  statements;  notice  of  intent 
Savaimah  River  Site,  SC;  mixed  oxide  fuel 

fabncation  facility,  13794 
U.S.  Army  Chemical  School,  Fort  McCleUan, 
AL,  812 
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Export  and  import  license  appUcations  for  nuclear 
facilities  and  materials: 
Allied  Technology  Group,  19588 
Framatome  ANP  Richland,  Inc..  18822 
Transnuclear,  Inc.,  28762 
Westinghouse  ElecDic  Co..  15772.  17466 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agreements  Suites;  support  to  close  fonneriy 
Ucensed  sites.  8814 
Meetings: 

10  CFR  Part  70;  standard  review  plan.  8606. 

19588 
Discrimination  Task  Group.  32966 
Future  licensing  activities;  woiksbop,  32966 
Future  regulatory  research  needs;  assessment 

2460,  10537 
Gulf  of  Mexico;  inspection  program  in  offshore 

federal  waters,  21022 
Human  performance  program;  subject  matter 

expert  review  and  workshop,  14224 
Maine  Yankee  Atomic  Power  Station; 

independent  safety  assessment  regulatory 
guide  and  standard  review  plan.  1 1 188 
Medical  Uses  of  Isotopes  Advisory  Committee, 

15300 
National  Materials  Program  Working  Group, 

10537 
Nuclear  hiel  cycle  faciUties  oversight  program; 
revision,  8243,  19803,  21022,  22268, 
28004 
Nuclear  materials  regulatory  process;  risk 

information  use;  uranium  recovery  fociUties 
case  smdy.  23745 
Gas  chromatographs.  static  eliminators,  and 

fixed  gauges;  case  stiidies.  2010 
Trojan  Nuclear  Plant  decommissioning  case 

study;  stakeholder  input  18515 
Trojan  Nuclear  Reactor  vessel  ti^anspoitatioo 
case  stiidy;  suikeholder  input  18515 
Nuclear  power  reactor  steam  generator  nibe 

issues;  woiicsbop,  9111 
Nuclear  Waste  Advisory  Committee,  8123, 

12%3,  22020,  29606 
Radiation  Standards  Interagency  Steering 

Committee,  30493 
Reactor  Oversight  Process  Initial 

Implementation  Evaluation  Panel.  1703, 
10760,  15914,  19804 
Reactor  Safeguards  Advisory  Committee,  1703. 
8124,  8244,  10761,  10762,  12964,  12965, 
13982,  14422,  14940,  14941,  15301, 
17962,  19589,  20168,  23952,  24167, 
27174,  28567.  28568,  28569,  29348, 
30493,  31261.  32851,  33277,  34277,  34278 
Reactor  Safeguards  Advisory  Committee  et  al., 

23280 
Risk-informed  implementation  plan;  workshop. 

10762 
Standards  development  organizations  aitd  other 

stakeholders:  coordination  meeting,  1 160 
Uranium  Mill  Licenses  Termination  in 

Agreement  States;  working  group;  meeting. 
17206 
Yucca  Mountain,  NV;  potential  high-level  waste 
repository — 
Activities  overview,  24412 
Licensing  process  issues,  24412 
Meetings;  Sunshine  Act  815,  1704,  4866,  7517. 
8244,  8985,  10036,  11049,  12570,  13797, 
14601.  15772,  16502,  17741,  18516,  19804. 
20693.  21787,  23053,  24412,  28005,  29349, 
30237,  30957,  32968.  33982 
Nuclear  waste  and  spent  fuel  shipments: 
Governors'  designees  receiving  advanced 
notification;  Ust  34724 
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Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices, 
2010.  7667.  9377,  10538,  11050.  13797. 
15915-15939.  1796i  19998.  22021,  27174, 
29349.  31700.  34278 
PetitioDs:  Director's  decisions: 
Air  Force.  Navy,  and  Anny  Depaitments,  3621 
Connecticut  Yankee  Atomic  Power  Co.,  16503 
Consolidated  Edison  Co.  of  New  York,  Inc., 
15301.30028 
Regulatory  guides;  issuance,  availability,  and 
withdrawal,  390,  11611,  12820,  15302, 
17586.  18516.  19590.30768 
Reports  and  guidance  documents;  availability,  etc.: 
Abnormal  occunences;  annual  report  to 

Congress.  21788 
Aiiproach  for  developing  web  accessible  catalog 
of  dose  and  risk  models  and  their 
capabilities.  11010 
Gaseous  diffusion  plants;  standard  review  plan. 

20694 
Individual  Plant  Examination  of  External  Events 

Program;  perspectives  gained,  22269 
Inspections,  tests,  analyses,  and  acceptance 

criteria;  comment  request,  337 1 8 
Materials  licenses,  consolidated  guidance — 
Administrative  licensing  procedures; 

guidance,  9392 
Agreement  State  licensees,  NRC  Form  241 
guidance,  and  guidance  for  NRC 
licensees  proposing  to  work  in 
agreement  Stale  jurisdiction,  6704 
Byproduct,  source,  or  special  nuclear  material 
licenses;  change  of  control  and 
bankruptcy;  program-specific  guidance, 
7518 
Licenses  authorizing  distribution  to  general 
Uoensees;  program-specific  guidance, 
9393 
Master  materials  Ucenses;  program-specific 

guidance,  9394 
Possession  licenses  for  manuftcturing  and 
distribution;  program-specific  guidance, 
9393 
Service  provider  licenses;  program-specific 

guidance,  6704 
Special  nuclear  material  of  less  than  critical 
mass  licenses;  program- specific 
guidance,  2461 
Missed  surveillances  requirements;  modificatioo 
using  consolidated  line  item  improvement 
process;  model  safety  evaluation;  conunent 
request.  32400 
Multi-Agency  Radiation  Survey  and  Site 

Investigation  Manual  (Revision  1),  34727 
Nuclear  Material  Safety  and  Safeguards  OfRce; 
decommissioning  policy  and  guidance 
update  and  consolidation.  21793 
Nuclear  power  industry  consolidation; 

preliminary  assessment  of  impact  on  NRC 
oversight;  comment  request,  34293 
Nuclear  power  plants  support;  criteria  for 
preparation  and  evaluation  of  radiological 
emergency  response  plans  and 
preparedness,  22270 
Power  reactors;  operator  licensing  examination 

standards,  20841 
Public  forums;  security  support  procedures, 

31719 
Risk-Based  Performance  Indicators;  Phase- 1 

Development  Results.  8606.  15302 
Spent  fuel  pool  accident  risk  at 

decommissioning  nuclear  power  plants; 
technical  smdy.  7518 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
18824 


Applications,  hearings,  determinations,  etc.: 
Air  Force  Departinent;  Kinland  Air  Force  Base, 

NM,  33579 
AmerGen  Energy  Co.,  LLC,  24409 
Arizona  Public  Service  Co.  et  al.,  15766 
Babcock  &  WUcox  Co.,  28205,  28935 
Calven  Cliffs  Nuclear  Power  Plant,  Inc.,  6701, 

13353,  14599,  14939,  21418,  34720 
Carolina  Power  &  Ught  Co..  91 10,  9885 
CE  Nuclear  Power  LLC,  16070 
Connecticut  Yankee  Atomic  Power  Co^  91 1 1 
Cons(4idaled  Edison  Co.  of  New  York,  Inc., 

8122 
Consumers  Energy  Co..  21021 
Duke.  Cogema.  Stone  &  Webster,  6701,  19994, 

33276 
Duke  Energy  Corp.,  12568.  17584.  30236 
Energy  Department,  126,  18319,  18986.  31260, 

34275 
Energy  Northwest.  16499.  19801 
Entergy  Arkansas,  Inc.,  et  al.,  34276 
Entergy  Nuclear  FitzPatrick,  LLC,  et  al.,  30025 
Entergy  Nuclear  Generation  Co.,  18986,  20166 
Entergy  Nuclear  Operations,  Inc.,  388,  7665, 

14223,  20167 
Entergy  Operations,  Inc.,  34486 
Exelon  Generation  Co.,  LLC,  10751,  10753, 

10756,  1630Z  18319,  18320,  30490,  34722 
FirstEnergy  Nuclear  Operating  Co..  1 158 
FirstEnergy  Nuclear  Operating  Co.  et  al..  30026, 

32963.33111 
Florida  Power  &  Light  Co.  et  al..  13596,  32849 
Ftamatome  ANP  Richland,  Inc..  32849 
General  Electric  Co..  21419 
GPU  Nuclear.  Inc..  et  al..  14600 
International  Uranium  (USA)  Corp..  1702, 

13355 
Kansas  City  Power  &  Ught  Co.,  30956 
Kerr-McGee  Corp.,  24167 
Maine  Yankee  Atomic  Power  Co.  et  al.,  33580 
Moistiuc  Protection  Systems  Analysts,  Inc., 

18814 
Molycorp,  Inc.,  11607 
Nebraska  Public  Power  District;  withdrawn, 

16071 
Niagara  Mohawk  Power  Corp.,  17584 
Niagara  Mohawk  Power  Corp.  et  al.,  34723 
Northeast  Nuclear  Energy  Co.  et  al.,  1591 1, 

20485,21419 
Nuclear  Management  Co..  LLC,  3619,  10535, 
11188,  13598,  13793,  15913,  22619, 
23051,29844,33581 
Omaha  Public  Power  District.  13355,  14986 
PECO  Energy  Co.  et  al,  4044 
Pennsylvania  Power  Co.  et  al.,  21 188 
Piasecki,  Michael  L.,  9728 
Portland  General  Bectiic  Co.,  18321,  18815 
Power  Authority  of  State  of  New  York  et  al., 

10921 
PPL  Susquehanna,  LLC.  20691.  20839 
PPL  Susquehanna,  LLC,  et  al.,  30492 
PSEG  Nuclear  LLC,  6701,  7814,  8242,  29846, 

30768 
Rowland,  Paige,  18815 
Sacramento  Municipal  Utility  District,  16500 
South  Carolina  Electric  &  Gas  Co.,  30027 
Southern  California  Edison  Co.,  7945,  19996 
Southern  Nuclear  Operating  Co.,  Inc.,  19997 
Southern  Nuclear  Operating  Co..  Inc.,  et  al., 

15768 
Stork/Twin  City  Testing,  12961 
Tennessee  Valley  Authority,  12818 
Tennessee  Valley  Authority  et  al.,  27166 
TXU  Electric,  29186 
UMETCO  Minerals  Corp.,  12962 
Vermont  Yankee  Nuclear  Power  Corp.,  6703, 
15770,  20486 


Virginia  Electric  &  Power  Co.,  1 1334,  23278. 

34489 
Wolf  Creek  Nuclear  Operating  Corp.,  22019 
Yankee  Atomic  Electric  Co.,  6703,  16501 

Nudear  Waste  Technical  Review 
Board 

NOTICES 

Meetings: 

Yucca  Mountain,  NV,  repository,  14602,  18321, 
30029,  33278 
Privacy  Act 

Systems  of  records,  14942 

Occupational  Safety  and  Health 
Administration 

RULES 

Construction  safety  and  health  standards: 

Steel  erection,  5196 
Occupational  injuries  and  illnesses;  recording  and 

reporting  requirements,  5916 
Occupational  safety  and  health  standards: 
Ergonomics  Program;  regulations  removed, 
20403 
Safety  and  health  standards: 
Bloodbonie  pathogens;  occupational  exposure; 
needlestick  and  other  sharps  injuries,  5318 
Cotton  dust;  occupational  exposure;  effective 
datt,  18191 
State  plans;  standards  approval,  etc.: 
New  Jersey,  2265 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12813, 
12814.  12815,  12816,  20836,  21414, 
21415,  22014,  22015,  22016,  23049, 
28565,  29177,  29596,  29598,  29599, 
29601.  29842,  30953 
Reporting  and  recordkeeping  requirements. 
15506.  33273 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Susan  Harwood  Training  Program.  19989. 
19992 
Meetings: 
Construction  Safiety  and  Healfli  Advisory 

Committee.  13100 
Ergonomics;  public  forums.  31694.  33578 
Nationally  recognized  testing  laboratories,  etc.: 
Canadian  Standards  Association,  15281 
Entela,  Ib&.,  15288 

Factory  Muhial  Research  Corp.,  22605 
Intertek  Testing  Services,  NA,  Inc.,  29178 
TUV  Product  Services  GmbH,  15291 

Occupational  Safety  and  Health 
Review  Commission 

RULES 

Ethics  and  conduct  of  agency  employees;  CFR 
part  removed,  21670 

Office  of  Federal  Housing  Enterprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade 
Representative 

See  Trade  Represenuuive,  Office  of  United  States 
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Overseas  Private  Investment 
Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10331, 

20841,  22054 
Subinission  for  OMB  review;  corrunent  request, 
1704,  20842 
Meetings;  Sunshine  Act,  1 1 188,  12823,  30768, 
30957 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act.  2940,  7663,  16296, 
18513.33109.33110,34717 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Patent  business  goals — 
Biological  material,  changes  in  time  period 
to  make  deposit  if  needed.  21090 
Patent  Cooperation  Treaty  application 
procedures;  revision,  16004 
Correction,  28053 

PROPOSED  RULES 

Patent  and  trademark  cases: 
Fee  revisions  (2002  FY),  23642 
Correction,  30828 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  12502, 

17531,  18914,  19428 
Submission  for  OMB  review;  comment  request, 
101.  8571,  32602.  32603 
Committees;  establishment,  renewal,  termination, 
etc.: 
Patent  and  Trademark  Public  Advisory 
Committees,  14551 
Computer-implemented  business  method  patent 
applications  in  Class  70S;  required  and 
optional  search  criteria;  comment  request, 
30167 
Native  American  tribes,  federally  and  State- 
recognized;  official  insignia  database; 
establishment,  1649 
Patent  interference  declaration  standard,  8571 
Patent  laws,  substantive  requirements;  international 
harmonization  efforts;  comment  request, 
1 5409 
Patents: 
Human  drag  products — 
Roboxetine  mesylate;  interim  term  extension, 
9823 
Reports  and  guidance  documents;  availability,  etc.: 
Patent  applications — 
Utility  examination  guidelines,  1092 
Written  description  requirement;  examination 
guidelines,  1099 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda,  26376 
NOTICES 

Agency  information  collection  activities: 
Subinission  for  OMB  review;  comment  request, 
21023,  28005,  31950 


Pension  and  Welfare  Benefits 
Administration 

RULES 

Group  health  plans;  access,  portability,  and 
renewability  requirements: 
National  Medical  Support  Notice;  child  support 
orders;  health  care  provisions;  effective 
date  delay,  8076 
Nondiscrimination  in  health  coverage  in  group 
market,  1378 
Effective  date  delay  and  conforming 
amendments,  14076 

PROPOSED  RULES 

Group  health  plans;  access,  portability,  and 
renewability  requirements: 
Bona  fide  wellness  programs.  1421 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4864. 

4865.  10322.  10512.  10513,  11181,  III82, 

33110,  33274,  34269,  34270,  34271 
Reporting  and  recordkeeping  requirements. 

18315,  34272 
Employee  benefit  plaits;  prohibited  transaction 
exemptions: 
AUfirst  Bank,  15896 

American  Express  Financial  Corp.  et  al.,  10323 
Bank  of  America  et  al.,  15897,  34466 
General  Motors,  Inc.,  et  al,  4042 
JoUet  Medical  Group,  Ltd;  withdrawn,  17737 
Keystone  Brokerage,  Inc.,  et  al.,  6679,  19527 
Merganser  Capitiil  Management  LP  et  aL,  30012 
New  York  Life  Insurance  Co.  et  al.,  105 14, 

22607 
Plumbers  and  Steamfitters  Local  No.  489  of 

Cumberland,  MD,  et  al.,  19532 
Salomon  Smith  Bamey  Inc.  et  al.,  17738 
SEI  Investments  Co.  et  al.,  7786 
Texas  Instruments  et  al..  30021 
Trenam,  Kemka,  Scharf,  Baikin,  Frye,  O'Neill 

&  Mullis  Professional  Association,  7800, 

15907 
Walston  &  High,  P.A.,  et  al.,  34471 
Employee  Retirement  income  Security  Act: 
Disclosure  obligations  of  fiduciaries  of 

empk>yee  benefit  plans  governed  by 

ERISA;  information  request,  7513 
Meetings: 
Employee  Wel6re  and  Pension  Benefit  Plans 

Advisory  Council,  10749,  15763,  15764, 

19992,  19993,  27538,  27539,  34272,  34273 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Privacy  Act;  inq)lementation,  32221 
Single  employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  and  paying 
benefits,  2822,  10365,  15031,  19089, 
26791,  32543 

PROPOSED  RULES 

Penalties;  assessment  and  relief;  policy  statements, 

2856 
Privacy  Act;  implementation,  17518 
Semi-annual  agenda,  26380 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  32649, 

32651,  32653,  33274 
Submission  for  OMB  review;  comment  request, 
12823 
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Postal 

Multiemployer  plans: 

Intaest  rates  and  assumptions,  2943,  10538, 
15149,  19247,26886,32650 
Privacy  Act: 

Systems  of  records,  17S86 
Single-employer  plans: 

Interest  rates  and  assumptions,  2943,  19247 

Personnel  Management  Office 

RULES 

Employment: 
District  of  Columbia  Department  of  Cotrectiops 
displaced  empkiyees;  Federal  priority 
consideration  program,  6427 
Suitability  for  employment  in  competitive 
service  positions  and  Senior  Executive 
Service  career  appomtments; 
determinations  and  procedures;  correctkn, 
11100 
Effective  date  delay,  7863 
Suphis  and  displaced  Federal  employees;  career 
transition  assistance,  29895 
Health  and  counsdtng  programs.  Federal 
employees: 
Child  care  costs  for  lower  income  empk>yees; 
appropriated  funds  use,  70S 
Retirement: 
Federal  Erroneous  Retirement  Coverage 
Corrections  Act;  implementation,  1 5606 
Student  loans;  repayment  by  Federal  agencies, 
2790 
Effective  date  delay,  9187 

PROPOSED  RULES 

Empbyroent 
Recruitroent  and  relocation  bonuses  and 
retention  allowances,  5491 
Semi-aimual  agenda,  26352 
Stiident  k)ans;  repayment  by  Federal  agencies, 
15202 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7519, 
9750,  11189,  11336,  13101,  13102,  13813, 
15150,  18987,  18988,  19248,  19805, 
20493,  20842,  28006,  30029,  30769. 
32653,  32654.  33719 
Submission  for  OMB  review;  comment  request. 
1367,  7519,  7520,  8986,  13102,  16503, 
19248,  20493,  22270,  28006,  30030, 
31719,  33720 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or 
revoked — 
Update,  6705,  11189,  18824 
Meetings: 
Federal  Salary  Council,  32968 
National  Partnership  Council,  815 
Personnel  management  demonstration  projects: 
Defense  Department;  Civilian  Acquisition 
Workforce  Project,  28006 
Senior  Executive  Service: 
Career  positions  reserved  during  2000;  list, 
11388 

Postal  Rate  Commission 

RULES 

Persoimel: 
Standards  of  conduct;  revision.  32544 

PROPOSED  RULES 

Persotmel: 

Standards  of  conduct;  revision,  1 1242 
Practice  and  procedure: 

Electronic  filing  procedures;  technical 
conference.  33034 
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Postal 

NOTICES 

Domestic  mail  classificatioiis  and  rates: 
Postal  rate  and  fee  changes;  docket  no.  R2000- 
1  opinion  and  recommended  decision; 
reconsideration,  1S303 
Domestic  rates,  fees,  and  mail  classifications: 
Experimental  pfcsorted  Priority  Mail  rate 

categories,  15T75 
Sunday  and  holiday  mail  collections  (complaint 
docket  no.  C2000-1),  16504 
Meetings: 
Unifonn  Electronic  Transactions  Act  and 

Electronic  Signature  in  Global  and  National 
Commerce  Act;  briefing,  22622 
United  Parcel  Service  petition;  DOT  staff  action 
granting  foreign  forwarding  license  to  DHL 
Woridwide  Express;  agency  briefing, 
12570 
Visits  to  facilities.  22622,  32851 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Bound  printed  matters;  attachments  and 

enclosures;  eUgibility  requirements,  30064 
Curbside  mailboxes  design  standards;  revision, 

9509 
First-class  mail,  standard  mail,  and  bound 

printed  matter  flats;  changes,  28659 
Miscellaneous  ameDdments,  8367 
NetPost  Mailing  Online  experiment;  nonprofit 

standard  mail  option  introduction,  16129 
Preparation  changes  for  securing  packages  of 

mail;  ensuring  packages  of  periodicals  and 

standard  mail  maintain  their  integrity 

during  transport,  29031 
Presorted  Priority  Mail  experiment.  33472 
Shipping  label  requirements,  16130 
Iniemational  Mail  Manual: 

International  Customized  Mail  Service.  21286 
International  recorded  delivery  service;  fee 

increase.  29704 
Postal  rales,  fees,  and  mail  classificatioas; 

changes.  19095 
Postage  programs: 

Loaner  meters  and  those  used  for  demonstration 

purposes;  manufacturers'  handling 

requirements.  20745 
Semipostal  stamp  prtjgram.  31822 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Bound  printed  matter,  attachments  and 

eiKlosures;  eligibility  requirements,  16431 
First-class  mail,  standard  mail,  and  bound 

printed  matter  flats;  changes,  15206,  19740 
Postage  meters  and  meter  stamps,  21720 
Preparation  changes  for  securing  packages  of 
mail;  ensuring  packages  of  periodicals  and 
standard  mail  maintain  their  integrity 
during  transport  ,  10868 
InKmational  Mail  Manual: 

International  Customized  Mail  service.  13868 
Postage  programs: 

Semipostal  stamp  program.  10408 

NOTICES 

Domestic  rates,  fees,  and  mail  classificatioas: 

Changes,  28569 
Meetings;  Sunshine  Act  4046,  8245,  1 1 190. 
12965,  15304.  15777.  20694.  21189.  27184. 
28764,  30031.  34493 
Postage  programs: 

Semipostal  stamps;  proposal  request,  31829 
Privacy  Act 
Systems  of  lecords,  174S1 
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Preddential  Documents 

PROCLAMATIONS 

Balkan  States;  suspension  of  entry  as  immigrants 
for  persons  who  threaten  international 
stabilization  efforts  (Proc.  7452),  34775 
Buck  Island  Reef  National  Monument  boundary 

enlargement  (Proc.  7392),  7335 
Carrizo  Plain  National  Monument  establishment 

(Proc.  7393),  7339 
Georgia  Republic;  extending  nondiscriminatory 
treatment  (normal  trade  relations  treatment) 
to  the  products  of  the  Republic  of  Georgia 
(Proc.7389),  703 
Governors  Island  National  Monument 
establishment  (Proc.  7402).  7855 
Kasha-Katuwe  Tent  Rocks  National  Monument 

establishment  (Proc.  7394).  7343 
Lamb  meat  efficient  and  fair  admiiuslratioo  of 

action  with  imports  (Proc.  7445).  30053 
Minidoka  Intenunent  National  Monument 

establishment  (Proc.  7395).  7347 
Pompeys  Pillar  National  Monument  establishment 

(Proc.  73%),  7351 
Sonoran  Desert  National  Monument  establishmem 

(Proc.  7397).  7354 
Trade: 
North  American  Free  Trade  Agreement 

implementation  of  accelerated  sdiedule  of 
duty  elimination  (Proc.  7401).  7375 
Swaziland;  designation  as  a  beneficiary  Sub- 
Saharan  African  country  (Proc.  7400).  7373 
Upper  Missouri  River  Breaks  National  Monument 

establishment  (Proc.  7398),  7359 
Vietium;  implementation  of  Normal  Trade 

Relations  (Proc.  7449).  31375 
Virgin  Islands  Coral  Reef  National  Monument 

establishment  (Proc.  7399),  7364 
Special  observances: 
African  American  History  Month,  National 

(PiDC.  7404),  9025 
American  Heart  Month  (Proc.  7406).  9759 
American  Red  Cross  Month  (Proc.  7408),  12989 
Asian/Pacific  American  Heritage  Month  (Proc. 

7434),  23831 
Asiatic  Fleet  Memorial  Day  (Proc.  7448),  31371 
Biotechnology  Week,  National  (Proc.  7438). 

28045 
Bum  Awareness  Week.  National  (Proc.  7407). 

9761 
Cancer  Control  Month  (Proc.  7418).  17317 
Child  Abuse  Prevention  Month,  National  (Proc. 

7419).  17319 
Consumer  Protection  Week.  National  (Proc. 

7405),  9639 
Defense  Transportation  Day  and  National 
Transportation  Week.  National  (Proc. 
7439),  28047 
Education  and  Sharing  Day,  U.S.A.  (Proc. 

7417),  16591 
Fathers  Day  (Proc.  7451),  32891 
FUg  Day  and  National  Flag  Week  (Proc.  7447), 

31367 
Former  Prisoner  of  War  Recognition  Day, 

National  (Pioc.  7421),  18183 
Girl  Scout  Week.  National  (Proc.  7416).  15783 
Great  Outdoors  Week  (Proc.  7450),  32205 
Greek  Independence  Day:  A  National  Day  of 
Celebration  of  Greek  and  American 
Democracy  (Proc.  7414).  14069 
Hurricane  Awareness  Week,  National  (Proc. 

7443),  28825 
Irish-American  Heriuge  Month  (Proc.  7409), 

12991 
Jewish  Heritage  Week  (Proc.  7423).  18867 
Uw  Day.  \}.SA.  (Proc.  7431),  22423 


Loyalty  Day  (Proc.  7429),  21629 
Maritime  Day,  National  (Proc.  7442).  28639 
Martin  Luther  King,  Jr.,  Federal  Holiday  (Proc. 

7390).  5417 
Mother's  Day  (Proc.  7437).  24046 
National  Child's  Day.  2001  (Proc.  7446).  30287 
National  Colorectal  Cancer  Awareness  Month 

(Proc.  7415),  14477 
National  Crime  Victims'  Rights  Week  (Proc. 

7424),  19077 
National  D.A.R.E.  Day  (Proc.  7425),  19079 
National  Park  Week  (Proc.  7428),  20183 
National  Volunteer  Week  (Proc.  7427),  20081 
Older  Americans  Month  (Proc.  7432).  23533 
Organ  and  Tissue  Donor  Awareness  Week, 

National  (Proc.  7422).  18395 
Pan  American  Day  and  Pan  American  Week 

(Proc.  7420).  18035 
Peace  Corps.  Fortieth  Anniversary  (Proc.  7410). 

13639 
Peace  Officers  Memorial  Day  and  Police  Week 

(Proc.  7435).  24043 
Poison  Prevention  Week.  National  (Proc.  7412), 

13643 
Prayer  and  Thanksgiving.  National  Day  of 

(Proc.  7403),  7861 
Prayer  for  Peace.  Memorial  Day  (Proc.  7444). 

29445 
Prayer,  National  Day  of  (Proc.  7430).  22103 
ReUgious  Freedom  Day  (Proc.  7391).  7205 
Safe  Boating  Week.  National  (Proc.  7440), 

28049 
Salvation  Army  Week.  National  (Proc.  7436), 

24045 
Save  Your  Vision  Week  (Proc.  7413),  14067 
Small  Business  Week  (Proc.  7433).  23535 
Thomas  Jefferson  Day  (Proc.  7426).  19845 
Women's  History  Month  (Proc.  741 1).  13641 
World  TrwJe  Week  (Proc.  7441),  28353 

EXECUTIVE  ORDERS 

Balkan  States;  blocking  property  of  persons  who 
threaten  international  stabilization  efforts  (EO 
13219).  34777 
Committees;  establishment  reitewal.  termination, 
etc.: 
District  of  Columbia.  Federal  Interagency  Task 
Force  on  the;  estabUshment  (EO  13189). 
5421 
Educational  Resource  Equity,  President's 

Commission  on;  establishment  (EO  13190). 
5424 
Faith-Based  and  Community  Initiatives.  White 
House  Office  of;  establishment  (EO 
13199),  8499 
Health  Care  Delivery  for  Our  Nation's  Veterans. 
President's  Task  Force  To  Improve  (EO 
13214).  29447 
Information  Technology  Advisory  Committee, 

President's;  amendment  (EO  13200),  10183 
Office  of  the  21st  Centiiry  Workforce; 
establishment  (EO  13218).  33627 
President's  Disability  Employment  Partnership 

Board;  establishment  (EO  13187).  3857 
President's  Information  Technology  Advisory 

Committee,  amendment  (EO  13215),  30285 
Puerto  Rico's  Status,  establishment  of 

President's  Task  Force;  amendment  (EO 
13209).  22105 
Training  Opportunities.  Advisory  Committee  on 
Expanding;  extension  (E.O.  13188).  5419 
Federal  Republic  of  Yugoslavia  (Serbia  and 

Montenegro);  lifting  and  modifying  measures 
(EO  13192).  7379 
Government  agencies  and  employees: 
Asian  Americans  and  Pacific  Islanders; 
increasing  participation  in  Federal 
programs  (EO  13216),  31373 
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Compensation  and  credit  regulations  for 
employees  serving  outside  the  United 
States;  amendment  (EO  13207).  18399 
Construction  projects,  preservation  of  open 
competition  and  Government  neutrality  on 
Federal  and  federally  funded;  amendment 
(EO  13208).  18717 
Contract  employees;  revocation  of 

nondisplacement  requirements  under  certain 
contracts  (EO  13204),  11228 
Employee  rights  concerning  payment  of  union 
dues  or  fees;  notification  (EO  13201), 
11221 
Energy  effects  of  Federal  regulations; 

preparation  of  statements  (EO  1321 1). 
28355 
En»gy-related  projects,  actions  to  expedite 

Federal  (EO  13212),  28357 
Faith-based  and  community  organizations; 
expanding  opportunities  for  cooperation 
with  Federal  agencies  (EO  13198).  8497 
Federal  Government-university  research 

partnership  (EO  13185).  701 
Government  contractors'  labor  relations  on 
Federal  and  Federally  funded  construction 
projects;  preservation  of  open  competition/ 
Government  neutrality  (EO  13202),  11225 
Labor-management  partnership  requirements; 

revocation  (EO  13203),  11227 
Merit  system  principles  (EO  13197).  7853 
Migratory  bird  protection  responsibilities  (EO 

13186),  3853 
National  trails  system  protection  and  promotion 

responsibUities  (EO  13195).  7391 
Rates  of  pay;  adjustments  (EO  13182); 

correction.  10057 
Senior  Presidential  appointees;  levocation  of 
post-employment  restrictions  (EO  13184), 
697 
Tobacco;  global  control  and  preventicm 
measures  (EO  13193),  7387 
Individuals  with  disabihties.  Federal  assistance  to 
States  for  community-  based  alternative 
services  for  (EO  13217).  33155 
Labor 
Airx^aft  Mechaiucs  Fraternal  Association  and 
Northwest  Airlines;  creation  of  emergency 
board  of  investigation  (EO  13205).  1501 1 
Nortfawestem  Hawaiian  Islands  Coral  Reef 

Ecosystem  Reserve;  amendment  (EO  13196). 
7395 
President's  Commission  To  Strengthen  Social 

Security,  (E.O.  13210),  22895 
Sierra  Leone;  prohibiting  importation  of  rough 

diamonds  (EO  13213),  7389.  28829 
Trade: 
Africa/Caribbean  Basin  trade  acts; 

implementation  (EO  13191).  7271 
Export  controls  emergency  authority; 
tenninatioo  (EO  13206).  18397 

AOMfNISTRATTVE  ORDERS 

Burma — 
Continuation  of  emergency  (Notice  of  May  15. 

2001).  27443 
U.S.  policy  (Memorandum  of  April  12,  2001), 
20725 
China;  continuation  of  waiver  authority  under  the 
Trade  Act  of  1974  (Presidential 
Determination  No.  2001-16),  30631 
Cuba;  continuation  of  emergency  with  respect  to 
regulation  of  anchorage  and  movement  of 
vessels  (Notice  of  Fcbniaiy  27,  2001),  12841 
Energy  plant  construction  funding  for  Russia; 
delegation  of  reporting  authority 
(Memorandum  of  March  5,  2001),  14453 
India;  authorization  of  transfer  of  certain  U.S.- 
origin  helicopter  paru  from  the  United 


Kingdom  (Presidratial  Delerminatiao  No. 
2001-11),  8503 
International  financial  institutions;  witiiholding  of 
funds  (Presidential  Determination  No.  2001- 
08),  1561 
Iran;  continuation  of  national  emergency  (Notice 

of  March  13,2001).  15013 
Ireland.  International  Fund  for.  U.S.  contributions 
(Presidential  Determination  No.  2001-14). 
27825 
Jerusalem  Embassy  Act  suspension  of  linutations 
(Presidential  Determination  No.  2001-19). 
225,  34355 
Korean  Peninsula  Energy  Development 

Organization  (KEDO);  U.S.  contribution 
(Presidential  Determination  No.  2001-09), 
2193 
Latin  American  Development  Act  of  I960; 

delegation  of  responsibility  (Memorandum  of 
May  30,  2001),  30629 
Libya;  continuation  of  emergency  (Notice  of 

January,  2001,  1250 
Mexico  City  Policy,  restoration  (Memorandum  of 

March  28.  2001).  17303 
Middle  East  peace  {»ocess;  state  of  emergency 

(Notice  of  January  19,  2001).  7373 
Migration  and  Refugee  Assistance  Act  of  1962; 
availability  of  funds  (Presidential 
Determination  No.  2001-05  of  December  15, 
2000),  223 
Narcotics  and  drugs: 
Certification  for  major  illicit  drug  producing  and 
drug  transit  countries  (Presidential 
Determination  No.  2001-12),  14454 
Palestine  LiberaticHi  Organization;  waiver  and 
certification  of  statutory  provisions 
(Presidential  Determination  No.  2001-13), 
20585 
Refugee  and  migration  assistance  funding 
(Presidential  Determination  No.  2001-10), 
8501 
Russia,  cooperative  projects  with;  delegation  of 
authority  to  transmit  reports  (Memorandum 
of  March  3,  2000).  3851 
Russian  Federation;  blocking  Govermnent  property 
relating  to  disposition  of  highly  enriched 
uranium  from  nuclear  weapons  (Notice  of 
June  11.2001).  32207 
Security  Assistance  Act  of  200O.  delegation  of 
reporting  authority  (Memorandum  of  May  31. 
2000.31833 
Serbia  and  Montenegro;  certification  to  waive 
application  of  restrictions  on  assistance 
(Presidential  Determination  No.  2001-07  of 
December  19,  2000),  1013 
Transportation;  modification  of  moratorium  on 
certificates  or  permits  for  motor  carriers  of 
foreign  contiguous  countries  (Memorandiun 
of  June  5.  2001).  30799 
Vietnam — 
Ctmtinuation  of  waiver  authority  under  the 
Trade  Act  of  1974  (Presidential 
Determination  No.  2001-17).  30633 
Cooperation  in  accounting  for  U.S.  prisoners 
of  war  and  missing  in  action  (Presidential 
Determination  No.  2001-15),  27827 
Normal  Trade  Relations  (Presidential 
Determination  No.  200! -18),  34353 
Yugoslavia,  Federal  Republic  of,  Bosnian  Serbs, 
and  Kosovo;  continuation  of  emergency 
(Notice  of  May  24.  2001).  29007 

Presidio  Trust 

PROPOSED  RULES 

Semi-annual  agenda.  26384 
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NOTICES 

Meetings.  22622 
Boardof  Directors.  9112 

Program  Support  Center 

NOTICES 

Agency  information  collection  activities: 
Proposed  coUection:  comment  request,  7764 
Submission  for  OMB  review,  comment  request 
23946 
Organization,  functions,  and  authority  delegations: 
Information  Resources  Management  Service, 
31240 

Public  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  commcni  request  9631, 
9632,  9633.  9634.  19833.  23319.  23320. 
23321.  23322 
Privacy  Act: 
Systems  of  records,  28222 

PubUc  Health  Service 

See  Agency  for  Healthcare  Research  and  Quality 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Admiiustration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

NO-nCES 

Meetings: 
National  Toxicology  Program — 
Scientific  Counselors  Board,  17724,  23037 
National  Toxicology  Program: 

Carcinogens  Report,  Ninth  Edition — 
Agents,  substances,  or  mixtures  newly  listed, 
upgraded,  or  delisted,  29340 
Carcinogens  Report  Tenth  Edition — 
Agents,  substances,  mixtures,  and  exposure 
circumstances  for  listing  or  delisting. 
13334 
In  vitro  estrogen  and  androgen  receptor  binding 
and  transcriptional  activation  assays  for 
endocrine  disruptor  screening;  independent 
peer  review  evaluation,  16278 
Reports  and  guidance  documents;  availability,  etc.: 
National  Toxicology  Program;  Outer  for 
Evaluation  of  Risks  to  Human 
Reproduction;  guidelines  for  CERHR 
Expert  Panel  Members;  comment  request 
20823 
National  Toxicology  Program — 
Endocrine  disrupting  chemicals;  low-dose 
reproductive  and  developmental  effiects 
and  dose-response  relationships,  27152 
Up-and-down  procedure  for  assessing  oral 
toxicity;  comment  request  33550 

Railroad  Retirement  Board 

RULES 

Organization,  fimctions,  and  authority  delegations: 

Use  of  agency's  seal,  29475 
Railroad  Retirement  Act 

Annuity  or  lump  sum  application;  divorced 
spouse  benefits,  27454 

raOPOSED  RULES 

Organizatimi.  fimctions,  and  authority  delegations: 
Use  of  agency's  seal,  314 
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Railroad 

Semi-aimual  agenda,  26388 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  14224, 
14422.  14944,  16071,  16072,  18988, 
18989.  19590.  20341,  22622,  27541, 
30031,  30769.  30770 
Submission  for  OMB  review;  comment  request, 
1368,  9611,  10763.  13103,  14423,  20494, 
28936,  29607.  31951,  34493 
Meetings;  Sunshine  Act.  14944,  16303,  32407 
Privacy  Act: 

Systems  of  records.  20694 
Supplemental  annuity  program;  deteiminaiioa  of 
quarterly  rale  of  excise  tax,  16073,  29848 

Redaniation  Bureau 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  383,  384, 

385 
Submission  for  0MB  review;  comment  request, 
22594,  22595.  22596 
Committees;  establishment,  renewal,  lerminatioo. 
etc.: 
Caiifornia  Bay-Delta  PubUc  Advisory 
Committee,  7508,  32644 
Coatract  negotiations: 
Tabulation  of  water  service  and  repayment; 
quarterly  stams  report,  13344,  21 176 
Environmental  statements;  availability,  etc.: 
Anowrock  Dam.  ID;  outlet  works  rehabilitation, 

14932.  32%  1 
CaUfomia;  additional  water  acquisition  for 
meeting  San  Joaquin  River  Agreement 
Row  Objectives  (2000-2010).  18656 
Colorado  River  interim  surplus  guidelines,  7772 
Fresno.  Merced,  and  Stanislaus  Counties,  CA; 

Grassland  Bypass  Project  29589 
Imperial  and  Riverside  Counties,  CA;  Coacbella 

Canal  Lining  Project,  21 179 
Lake  Cascade,  ID;  resource  management  plan, 

3611 
Lower  Colorado  River.  AZ,  CA,  and  NV; 

inadvertent  overrun  policy  implementation, 
14211 
Pick-Sloan  Missouri  Basin  Program,  Angostiiia 
Unit,  SD,  4858 
Environmental  statements;  notice  of  intent 
Columbia  Basin  Project  WA;  Banks  Lake 
drawdown,  20831 
Meetings: 
Bay-Delta  Advisory  Coundl.  2002,  14419. 

19516,  27684 
CALFED  Bay-Delta  Program  Policy  Group, 

29590 
Glen  Canyon  Adaptive  Management  Work 

Group.  8980 
Glen  Canyon  Dam  Adaptive  Management  Work 

Group,  34240 
Glen  Canyon  Tedmical  Work  Group,  8980, 

34240 
Trinity  River  Basin  Fish  and  Wildlife  Task 
Force,  2443 
Repaymem  contract  negotiations: 
Pick-Sloan  Missouri  Basin  Program;  project  use 
power  rate.  361 1 
Reports  and  guidance  documents;  availability,  etc.: 
Inadvertent  overruns  for  deUvery  of  Colorado 
River  water,  definition  and  payback.  4856, 
14212 
Resource  management  plans,  etc.: 
Grant  County,  WA;  Pottaoles  ReKrvoir  Study 
Area.  9094.  18657 
Waier  resources  (banning;  discount  rate  change, 
8240 
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Refiigee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Recently  arrived  refugees;  support  services, 

23705.  28036 
Refiigee  resettlement  program — 
Refugees  in  local  areas  of  high  need,  21229 
Social  services  funds;  State  allocations,  21224 
Torture  survivors  treatment  and  services,  13771 

Regulatory  Information  Service 
Center 

PROPOSED  RULES 

Introduction  to  Unified  Agenda  of  Federal 

Regulatory  and  Deregulatory  Acticms,  25161 

Research  and  Special  Programs 
Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Harmonization  with  UN  recommendations 
and  International  Maritime  Dangerous 
Goods  Code's  technical  instructions, 
8644 
Harmonization  with  UN  recommendations. 
International  Maritime  Dangerous  Goods 
Code,  and  International  Civil  Aviation 
Organizatioa's  technical  instructions, 
33316 
Pipeline  safiety: 
Hazardous  liquid  transportatioa — 
Areas  unusually  sensitive  to  environmental 
damage;  definition;  effective  date  delay, 
9532 
Pipeline  integrity  management  in  high 

conseqtience  areas;  effective  dale  delay. 
9532 

PROPOSED  RULES 

Hazardous  materials: 
Carriage  by  rail  and  carriage  by  public  highway; 
Regulatory  Flexibility  Act  and  plain 
language  reviews,  2870 
Hazardous  materials  transportation — 
Loading,  imloading,  and  storage,  32420 
Registration  fees;  temporary  reduction;  status 
of  rulemaking.  22080        " 
Infectious  substances  and  genetically  modified 
micro-organisms;  standards  revision,  6942 
PipeUne  safety: 
Drug  and  alcohol  testing  for  pipeUne  facility 
employees;  amendments  conforming  to 
DOT  rale,  21506 
Hazardous  liquid  transportation — 
Pipeline  accident  reporting  revisions,  15681 
Pipeline  integrity  managemem  in  high 
consequence  areas,  15821 
Wottplace  drug  and  alcohol  testing  programs; 
amendments  conforming  to  DOT  rule,  21492 

NOTICES 

Agency  information  collection  activities: 
Proposed  coUectioa;  comment  request  10560. 

30786 
Reporting  and  recordkeeping  requirements,  8147 
Submission  for  OMB  review;  comment  request 

15319,  15320,  22283.  23316 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  7951. 

7952,  11630.  11631,  17220.  17221.21439. 

21441,  29629,  29630 
Exemption  applications  delayed;  list  845, 

10053,  13998.  21442,  30047 


Hazardous  materials  bwisportation: 
Preemption  determinations — 
Association  of  Waste  Hazardous  Materials 

Transporters  et  al.,  29867 
Boston  &  Maine  Corp..  8845.  29376 
New  Jersey;  blasting  caps  transportation  with 
other  conmiercial  explosives;  restrictions. 
30985 
Safety  advisories — 
Compressed  gas  cylinders;  unauthorized 
marking,  4896 
Hazardous  materials  transportation  safety  program; 

reauthorization,  2047 
Meetings: 
Hazardous  materials  safety — 
Customer  service  and  regulatory  review,  847, 
13626 
International  standards  on  transport  of 

dangerous  goods,  23756 
Mechanical  damage  in  pipelines,  better 
understanding;  quarterty  performance 
review,  15320 
Pipeline  Safety  Advisory  Qonuiutiees,  132 
Pipeline  safety — 
Integrity  management  in  high  consequence 
areas  (natural  gas  pipelines)  and 
communicatioiis  (natural  gas  and 
hazardous  Uqiud  pipelines),  848,  9748 
Pipeline  safety: 
Advisory  bulletins — 
Gas  shut-off  valves  serving  pemuutendy 
moored  vessels;  closure  during  high- 
water  conditions,  14255 
Multiple  gas  leaks  and  migration  of  gas  into 
buildings;  emergency  plans  and 
procedures,  28027,  28028 
Pipeline  integrity  managemem  in  high 
consequence  areas  (gas  transmission 
pipeUnes);  comment  request  34318 
PipeUne  safety;  waiver  petitions: 
Duke  Energy,  14256 
Tennessee  Gas  Pipeline  Co..  15321 

Rural  Business-Cooperative  Service 

RULES 

Grants: 
Rural  Business  Enterprise  and  Television 
Demonstration  Programs,  27013 
Program  regulations: 
Farm  Service  Agency  guaranteed  loans;  loan 
limitations  and  cash  flow  requirements, 
7565 
Loans  to  Indian  Tribes  and  tribal  corporations, 
1563 
Effective  date  delay,  8886 
Low-documentatioD  direct  operating  loan  (Lo- 

Doc)  regulations;  implementation,  1570 
Water  and  Waste  Disposal  Programs  Guaranteed 
Loans,  23135 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request  2874 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  Cooperative  Development  Program, 

18588 
Rural  transportation  systems;  techiucal 

assistance,  1636 
Value-Added  Agricultural  Product  Market 
Development  Program.  13487,  13490, 
34610 

Rural  Housing  Service 

RULES 

Program  regulations: 
Farm  Se^ce  Agency  guaranteed  loans;  loan 
limitations  and  cash  flow  requirements, 
7565 
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Loans  to  Indian  Tribes  and  tiibal  corporations, 

1563 
Effective  date  delay.  8886 
Low-documentation  direct  operating  loan  (Lo- 

Doc)  regulations;  implementation,  1570 
Water  and  Waste  Disposal  Programs  Guaranteed 

Loans,  23135 

PROPOSED  RULES 

Program  regulations: 
Farm  labor  housing  loan  and  grant  program; 
technical  assistance,  29739 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request  2874, 

15688,  15831.  16902,  18894.  18897, 

19753,  28146,  29282 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agriculture,  aquaculture,  and  seafood  processor 

worker  housing  demonstration  program, 

9820 
Economic  Impact  Iiutiative;  essential 

community  facilities  development  in  rural 

commmuties  with  extreme  high 

unemployment  and  severe  ec(»oinic 

depression,  13039 
Native  Americans;  essential  community 

faciUties  development  18593 
Rural  Conmiimity  Advancement  Program, 

16172 
Rural  Housing  Demonstration  Program.  15215 
Section  538  Guaranteed  Rural  Rental  Housing 

Program,  10663,  21909 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act  7462,  21735 

Rural  Utilities  Service 

RULES 

Electric  and  telephone  loans: 
Guaranteed  and  insured  loan  prepayments; 
application  procedure;  CFR  correctioo. 
15785 
Electric  loans: 
Audits;  management  letter  reqiurements,  27829 
Generally  Accepted  Govenmient  Auditing 
Standards;  amendments,  27833 
Program  regulations: 
Farm  Service  Agency  guaranteed  loans;  loan 
limitations  and  cash  flow  requirements, 
7565 
Loans  to  Indian  Tribes  and  tiibal  corporations, 
1563 
Effective  date  delay,  8886 
Low-documentation  direct  operating  loan  (Lo- 

Doc)  regulations;  implementation,  1 570 
Water  and  Waste  Disposal  Programs  Guaranteed 
Loans,  23135 
Telecommunications  loans: 

Audits;  management  letter  requirements,  27829 
Generally  Accepted  Government  Auditing 
Standards;  amendments,  27833 

PROPOSED  RULES 

Bectric  loans: 
Audits,  management  letter  requirements,  27912 
Demand  side  management  and  renewable 

energy  systems,  20759 
Generally  Accepted  Govenmient  Auditing 

Standards;  amendments,  27912 
Principal  and  interest  payments  extensions, 
1604 
Telecommunications  loans: 

Audits;  management  letter  requirements,  27912 


Generally  Accepted  Government  Auditing 
Standards;  amendments,  27912 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  2874, 
18745,  32790 
Communities'  access  to  local  television; 

information  request  1 4880 
Electric  loai>s: 

Quarteriy  municipal  interest  rates.  17404,  33945 
Environmental  statements;  availability,  etc.: 
Arkansas  Hectiic  Cooperative  Corp.,  33048 
Associated  Electric  Cooperative,  2398,  14355 
Combustion  turbines  purchase  by  borrowns 
prior  to  site  specific  environmentid  review 
completion;  front  end  financing  approval, 
7616 
Dairyland  Power  Cooperative,  2876 
East  Kentucky  Power  Cooperative,  1 4355 
Georgia  Transmission  Corp.,  7616,  29767, 

29768 
Jackson  County  Lake  Project  KY.  29768 
Nucla-Telluride  1 1 5kV  Transmission  Line 

Project  CO.  19135 
Oglethorpe  Power  Corp.,  20627 
Rock  Springs  Generation,  LLC,  24099 
Southern  Illinois  Power  Cooperative,  22999 
Environmental  statements;  notice  of  intent 
Arkansas  Electric  Cooperative  Corp.,  1638 
Dairyland  Power  Cooperative,  18429 
Oglethorpe  Power  Corp.,  18430 
Old  Dominion  Electric  Cooperative,  1 8430 
Tri-State  Generation  &  Transmission 
Association,  Inc..  21735 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  Cooperative  Development  Program, 

18588 
Weather  Radio  Transmitter  Program,  17857 

Saint  Lawrence  Seaway  Development 
Corporation 

RULES 

Seaway  regulations  and  rules: 
Tariff  of  tolls;  fees  and  charges  for  2001 
navigation  seascxt  15328 

PROPOSED  RULES 

Seaway  regulations  and  rales: 
Tariff  of  tolls;  fees  and  charges  for  2001 
navigation  season,  9752 

NOTICES 

Meetings: 
Advisory  Board,  3646 

Science  and  Technology  Policy  Office 

NOTICES 

Reports  aitd  guidance  documents;  availability,  etc.: 
Agricultural  biotechnology;  Federal 

envirormiental  regulations;  interagency 
assessment  7905 

Securities  and  Exchange  Commission 

RULES 

Electroiuc  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR):. 
Fder  manual — 
Update  adoption  and  incorporation  by 
reference,  8764 
Investment  advisers: 
Civil  monetary  penalties;  inflation  adjustment 

8761 
Elecoooic  recordkeeping,  29224 
Investment  companies: 
Civil  monetary  penalties;  inflation  adjustment 
8761 


Electronic  recordkeeping.  29224 

Bectronic  Signabires  in  Global  ai>d  National 

Commerce  Act  application  to  record 

retention  requirements  pertaining  to  issuers, 

33175 
Investment  company  boards  of  directors; 

independent  directors  role.  3734 
Correction,  13234 
Registered  investment  company  name 

requirements,  8509 
Correction.  14828 
Securities  registration;  fee  rate  ch  Jige; 

registration  form  update.  140*1 
Investment  companies  and  advisers: 
Bectronic  recordkeeping 
Correction.  30311 
Organization,  functions,  and  authority  delegations: 
Director,  Market  Regulation  Division,  31839 
Market  Regulation  Division  Director,  1 1536, 

15791 
Public  utility  holding  companies: 
Bectixxiic  recordkeeping  requirements,  29471 
Bectronic  Signatures  in  Global  and  National 

Commerce  Act  appUcation  to  record 

retention  requirements  pertaining  to  issuers, 

33175 
Securities: 
Abandoned  offerings;  integration.  8887 
Broker  and  dealer  definitions;  bank,  savings 

association,  and  savings  bank  exemptions. 

27760 
Civil  monetary  penalties;  inflation  adjustment 

8761 
Bectroiuc  Signatures  in  Global  and  Natiotud 

Commerce  Act  appUcation  to  record 

retention  requirements  pertaining  to  issuers, 

22916,33175 
Firm  quote  and  trade-through  disclosure  rales 

for  options;  compUancc  dale  extension. 

15792 
International  disclosure  standards;  foreign 

private  issuers  conformance;  correction. 

32538 
Mutual  fund  after-tax  returns;  disclosure.  9002 
Order  routing  and  execution  practices; 

disclosure;  compliance  date  extended. 

15028 
Transfer  agents;  recortikeeping  requirements; 

use  of  electronic  storage  media  to  produce 

and  preserve  records,  21648 

PROPOSED  RULES 

Investment  advisers: 

Bectroiuc  recordkeeping,  15369 
Investment  companies: 

Bectronic  recordkeeping,  15369 
PubUc  information: 
Bectronic  reporting  and  recordkeeping; 

effective  date  delay  of  recordkeeping 

provisions  in  Bectronic  Signatures  in 

Global  and  National  Commerce  Act  13273 
PubUc  utiUty  holding  companies: 
Bectronic  recordkeeping  requirements.  16158 
Foreign  utiUty  companies,  acquisition  and 

ownership,  9247 
Securities: 
Broker-dealer  registration  requirements,  34042 
Equity  compensation  plans;  proxy  statements 

and  periodic  reports;  disclosure 

requirements,  8732 
Market  capitalization  and  doUar  value  of 

average  daily  trading  volume,  method  of 

determining;  narrow -based  security  index 

definition  appUcation.  27560 
National  securities  exchanges;  registratioo 

(Fbnn  1-N),  26978 
Self-regulatory  organizations;  proposed  rule 

changes;  filing  requirements,  8912 
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Semi-annual  agenda.  26618 
NOTICES 

Agency  infonnatioD  collection  activities: 
Proposed  collection;  comment  request,  2461, 
9612,  10036.  11070,  11611,  11612,  13357. 
13599.  14602.  16961.  17453.  17588. 
18322.  19249.  19806.  20169.  21023, 
23054,  23281.  28764,  29187.  30957. 
30958,  31951,  33279,  34493 

Reporting  and  recordkeeping  requirements, 
20696 

Submission  for  OMB  review;  comment  request. 
1161,  6705.  7690.  7818.  8125.  8816.  8986. 
13358,  15305,  20170,  20341,  21025, 
21420.  22055.  23953.  28206.  30771. 
31261.  31952.  33113.  33279.  33720 

Consolidated  Tape  Association  and  Quotation 
Plans;  amendments,  6719,  1S15I 

Decimalization  implementation  plan;  order  to 
submit,  29368 

Investment  Company  Act  of  1940: 

Approval  order  applications — 

Allianz  Life  Insurance  Co.  of  North  America 

etal..  14603 
Deregistration  applications — 
Federated  Master  Trust  et  al.,  13103 
Rrstmatfc  Partners  Contrarian  Value  Fund  et 

al..  22273 

Hawthorne  Investinent  Trust.  33723 

Morgan  Keegan  Soudmn  Capital  Fund,  Inc.. 
et  al..  8817 

Nationwide  Life  Insurance  Co.  et  al..  18989 

Nuveen  Tax  Exempt  Unit  Trust  Series  3  et 
al..  29608 

Pacific  Innovations  Trust  et  al..  18323 

Winter  Harbor  Fund  et  al..  1 162 


Exemption  applications — 
AB  Funds  Trust  et  al..  31953 
Aetiia  Life  Insurance  &  Annuity  Co.  et  al.. 

32968 
Allsute  Life  Insurance  Co.  et  al..  24168 
BankBostoD  Co-Investment  Partners  (1999) 

L.P.  et  al..  6706 
Barr  Rosenberg  Scries  Trust  et  al..  13983, 

18324 
Bear  Creek  Inc..  15150 
BMO  Nesbttt  Bums  Corp..  14607 
BT  Investment  Funds  et  al..  23281 
CityFed  Fmancial  Corp..  4872 
Cova  Series  Trust  et  al..  4867 
Equitable  Life  Assurance  Society  of  the 

United  Suttes  et  al.,  19809 
Rtst  Allmerica  Hnancial  Life  Insurance  Co. 

etal.,  33114 
First  Variable  life  Insurance  Co.  et  al..  16074 
Frank  Russell  Investinent  Co.  et  al..  2031 
Global  High  Income  Dollar  Fund  Inc.,  14230 
Golden  American  Life  Insurance  Co.  et  al., 

17454 
Goldman  Sachs  Trust  et  al.,  8245 
ING  Pilgrim  Investments.  LLC,  et  al.,  13813 
Jackson  National  Life  Insurance  Co.  of  New 

York,  et  al..  18827 
Lindner  Investments  et  al.,  16509 
Met  Investors  Series  Trust  et  al.,  31720 
Muhial  Fund  Select  Group  et  al.,  10039 
Nationwide  Mutual  Funds  et  al.,  10041 
Nicholas-Applegate  Fund,  Inc.,  et  al.,  3622 
Nike  Securities  L.P.  et  al..  818 
Nuveen  Investments  et  al..  15508 
Paine  Webber  PACE  Select  Advisors  Trust  et 

al..  4870 
SAFECO  Tax-Exempt  Bond  Trust  et  al., 

19252 
Scudder  Weisel  Capital  Entrepreneurs  Fund 

et  al.,  816 
Securities  Management  &.  Research,  Inc.,  et 

al.,  390 
STI  Classic  Funds  et  al..  20170 
Sun  Life  Assurance  Co.  of  Canada  (U.S.) 

et  al..  30244 
Wells  Fargo  Funds  Trust  et  al.,  17588 
Joint  arrangement  appUcations — 

Advantus  Bond  Fund,  Inc..  et  al.,  14231 
Order  applications — 
Managers  Funds  et  al.,  33721 
Nations  Fund  Trust  et  al,  28585 
StiilB  Farm  Life  Insurance  Co.  et  al.,  19253 
Tremont  Corp.,  28765.  28937 
Shares  substitution  applications — 
American  General  Life  Insurance  Co.  et  al., 

18326 
Lincoln  Benefit  Life  Co.  et  al.,  1 1336 
New  England  Life  Insurance  Co.  et  al..  18830 
USAA  Life  Insurance  Co.  et  al..  19256 
Westem-Southem  Life  Assurance  Co.  et  al., 
24413 
Joint  industry  plan: 
American  Stock  Exchange  LLC  et  al..  12571. 

17977,  19814,  27184 
National  Association  of  Securities  Dealers.  Inc., 
et  al..  17457.  2%10 
Meetings: 
bMeniet  websites  and  financial  service 
providers;  relationships;  roundtable  oo 
portals,  27711 
Market  Infonnation  Advisory  Committee. 

10042,  16697,  21031 
Regulation  FD  (fair  disclosure);  roundtable. 

19260 
Securities  laws  uniformity;  annual  conference; 
comment  request.  17207 


Meetings;  Sunshine  Act.  1705.  4046.  5520.  9731. 
11621.  13815,  14423,  15151,  1721^  19591. 
20494,  22057,  23055,  28939.  30958 
Options  Price  Reporting  Authority: 
Consolidated  Options  Last  Sale  Reports  and 
Quotation  Information;  Reporting  Plan, 
8125.29612 
Privacy  Act 

Systems  of  records,  7820 
Securities: 
Suspension  of  trading — 
Ives  Health  Co.,  Inc..  13816 
Self-regulatory  organizations: 
Qearing  agency  registration  applications — 
Global  Joint  Venture  Matching  Services — US, 

LLC.  20494 
MBS  Clearing  Corp.,  16961,  19260 
Morgan  Guaranty  Trust  Co.,  819 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange  LLC.  10539.  1 1073. 

11074.  13816.  13819,  14945,  14947. 
15511.  15513.  18124,  18125,  18330. 
19591.  19818.  21421.  23955,  26887. 
27187.  28587,  29369.  29613.  29848. 
30031,  3285i  33585.  33724 

American  Stock  Exchange  LLC  et  al.,  18662, 

30959 
Boston  Stock  Exchange.  Inc.,  82Z  2462,  6714, 

7520,  9731,  18126,  24417.  28939 
Canadian  Derivatives  Gearing  Corp.,  29193 
Chicago  Board  Options  Exchange,  Inc.,  1706, 

4874,  4877,  6715,  8250,  91 13,  10332, 

11341,  12574,  13358.  13599,  13985, 

14611,  15152,  15156,  16077,  17459. 

17752,  18127,  181231,  18133.  18676. 

19261, 19262.  19819.  21031.  23055. 

23283.  26889.  29369.  29371.  30033. 

30251,  30968,  31726,  32853.  32970. 
33134,  33589.  33590.  33728.  34495 

Chicago  Board  Options  Exchange.  Inc.,  et «!., 

9112 
Chicago  Stock  Exchange,  Inc.,  1163,  1164, 

1708,  6718.  8819.  9734.  11621.  13361. 

15514.  16304.  16962,  19263,  19265. 

20501.  20863.  27188.  31960.  33730 
Cinciimati  Stock  Exchange,  Inc.,  331 18 
Depository  Trust  Co..  1 1 190,  19592,  19820, 

19821.  20502,  22057,  23956,  31727,  34728 
Emerging  Markets  Clearing  Corp.,  2462,  4879, 

11075.  17978.  18678.21796 
Government  Securities  Clearing  Corp.,  1709, 

2465.  2466,  7522.  8988.  21032.  23058. 
27190,  28207,  30034 

International  Securities  Exchange  LLC.  2468, 
3624.  4880,  9612.  9613,  9735.  12576. 
13820.  14613,  16306,  17590.  19266, 
21423.  29188.  29193.  29373.  2%17. 
29888.  30772.  33730.  33731 

International  Stock  Exchange,  LLC.  7822 

Municipal  Securities  Rulemaking  Board.  8126. 
8821.  20505.  34495.  34499,  34501 

National  Association  of  Securities  Dealers,  Inc., 
824.  826,  828,  830,  3625.  3627,  3629, 
3630.  4882,  8020.  8131.  8150,  8251.  8822, 
8823.  91 15.  9394.  9398.  9615,  9737,  9750, 
10541,  10544,  10926,  10927.  11076. 
11192,  11342,  11623.  12577,  13361, 
13362,  13601,  14234,  14235,  14949, 
14969,  15157,  15515,  16964.  17460. 
17462.  18331.  18332,  18836,  18837, 
19267.  19268.  19822,  19834,  20697, 
21423,  22274.  22624.  23285,  23289, 
23748,  23749.  23750.  23958,  26890. 
26892.  27712.  28209.  28767.  29196. 

30252,  30254.  30972.  31262.  32971. 
33593,  33985 
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National  Securities  Clearing  Corp..  10765. 
14237,  14238.  17979.  17980.  17981. 

17982.  26895.  26897.  29192.  29198.  33280 
New  York  Stock  Exchange.  Inc.,  834,  837. 

1710,  6721,  6722,  7525.  7945.  8150.  8827, 

8828.  8829.  12588,  13364,  13821,  14239. 

16307.  17212.  18134.  18334.  18339. 

19825.  20510.  20844,  26898,  27714, 

28008.  28210.  30256.  30494.  30776, 

32654,33282,  33731.34503 
New  YoA  Stock  Exchange.  Inc..  et  al..  13608 
Options  Qearing  Corp..  1712,  6726.  20342, 

20343.  21425.  21796.  30777.  30778,  33283 
Pacific  Exchange.  Inc.,  1713,  3631.  3633.  3634, 

3636.  6727,  7526,  883i  9399.  9412.  9887. 

10545.  11347.  11624.  12578.  12588. 

13618.  13822.  13986.  15939.  18136. 

19271,  19273.  19593.  21798.  21801. 

22281 .  23059.  23291,  30036,  30037. 

32854,  32856.  33597,  33733,  34505 
Pacific  Exchange,  Inc.,  et  al.,  8831 
Philadelphia  Stock  Exchange.  Inc.,  838,  1 166. 

2469.  2471.  2472.  3638.  4884.  7947.  8252. 

8988.  9401.  9412,  9739.  9742,  10334, 

10547,  11078.  12579.  12581,  12582, 

12823.  13823.  15310.  15312.  15314. 

15516,  15777,  16966.  17591.  19274. 

20511.  21033.  21035.  21427.  22058. 

22059.  23308,  23961.  23962.  26901. 

27715.  28768,  30037.  30258.  30496, 

30780.  30783.  30970.  30971.  31264. 

31728.  32857,  32859,  33134.  33734 
Stodc  Qearing  Corp.  of  Philadelphia,  1 167, 

17983.  21803.  27193.  29199 
Applications,  hearings,  determinations,  etc.: 

3Dshopping.com,  8988.  10037 

Bitwise  Designs,  Inc.,  3621 

Boulder  Totid  Retiim'Fund,  Inc.,  10037 

Ceridian  Corp.,  2461 

CollegeLink.com.  28765 

CVB  Financial  Corp..  32654 

Digital  Lava  Inc.,  16073 

Equitable  Life  Assurance  Society  of  the  United 

States  et  al.,  22271 
GFInet  inc.  et  al.,  10922 
Harris  &  Harris  Group,  Inc..  1 4944 
Hillview  Investment  Trust  11  et  al..  10037 
Home  Security  International.  Inc..  27542 
Hovnanian  Enterprises,  Inc..  15939 
Integrated  Orthopaedics,  Inc..  13982 
Interchange  Financial  Services  Corp..  1705 
Keystone  Property  Trust.  29367 
Massey  Energy  Co.,  7819 
Nasdaq  Stock  Market.  Inc..  31952 
National  Association  of  Securities  Dealers.  Inc., 

et  al..  21025 
OTR  Express,  Inc.,  29367 
Public  utility  holding  company  filings,  1161, 

2944.  4867.  6711.  7819.  8816.  10763. 

11071,  11613,  12570.  13104.  14225, 

15305.  16073.  16303.  17207.  18825. 

19250.  19807.  20343.  20842.  22055. 

22623.  23054,  23745.  23746,  23747. 

23953.  27704.  28937.  30237.  33722 
S&P  500  (R)  Protected  Equity  Fund,  Inc., 

11336 
SFBC  International,  Inc.,  34310 
Signal  Technology  Corp.,  3622 
Stillwater  Mining  Co.,  33584 
Texas  Biotechnology  Corp.,  33985 

Selective  Service  System 

PROPOSED  RULES 

Semi-aimual  agenda,  26394 
NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request, 
16968 


Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Small  Business  Administration 

RULES 

HUBZone  program: 
Administrative  and  operational  improvements, 
4643 
New  Markets  Venture  Capital  Program,  7218 
Effective  dale  delay,  1081 1,  20530 
Final  rule  and  withdrawal  of  interim  final  rule. 
28602 
Correction.  32894 
Program  for  Investinent  in  Microentrepreneurs 
Act;  implementation: 
Disadvantaged  entrepreneurs;  training  and 
technical  assistance  grants,  29010 
Small  business  size  standards: 
Nonmanufacturer  rule;  waives — 

Aerospace  ball  and  roller  bearings.  19381 
Small  business  investment  companies,  certified 
development  companies,  and  agricultine 
industry;  financial  assistance  and  size 
eligibility  requirements,  30646 
Correction,  32416 
Surety  Bond  Guarantee  Program: 
Miscellaneous  amendments.  30803 

PROPOSED  RULES 

New  Markets  Venture  Capital  Program.  20531 
Semi-aimual  agenda,  26396 
Small  business  size  standards: 
Nonmanufacturer  rule;  waivers — 
Aerospace  ball  and  roller  bearings.  10842.    . 
14865 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  8439. 

9117.  14423.  19276,  28212.  29618 
Reporting  aix)  recordkeeping  requirements,  4047 
Submission  for  OMB  review;  comment  request, 

8834,  13365,  13366.  16968.  17213.  17463. 

17742.  18993,  23963.  24172,  28589 
Committees;  estabUshment,  renewal,  termiiuuion. 
etc.: 
National  Advisory  Council  et  al..  21804 
Disaster  loan  areas: 

Alabama,  2472,  2473.  14424.  16%8 

Arkansas,  2473,  4047,  7527,  8439 

Florida,  11194,  17984.  33598 

Georgia,  13619 

lUinois,  17984.  27720.  31265 

Iowa.  13619.  23752.  28940.  29374,  30784. 

32655 
Kansas.  22626,  31730 
Kenhicky,  33120 
Louisiana,  33120.  33598.  34729 
Massachusetts,  18678.  20018.  21189.  31265 
Michigan,  2473,  15940 

Minnesota,  28940.  30260.  32655.  34505.  34730 
Mississippi.  2473.  13619,  13989,  16309,  20702. 

22626 
New  Hampshire,  31265 
New  Jersey.  2473 
New  York.  2473.  22626 
Ohio,  23309.  31730 
Oklahoma,  4047,  7527.  8440 
Pennsylvania,  18679,  22626,  29200,  34730 
Puerto  Rico,  28940,  28941.  29374 
South  Carohna,  15778,  17984 
Texas.  4048.  8254.  91 17,  9744,  18993,  32656, 

33987.  34730 
Various  States,  9744 
Washington.  13990,  14974,  16309,  16698, 

17213.  21429.  30039 


West  Virginia,  31265.  33120.  33988 
Wisconsin,  27720.  31266.  32656,  34506.  34730 
Federal  Fmancial  Assistance  Management 

Improvement  Act  of  1 999;  implementatioa 
plan  of  action;  comment  request.  4584 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Business-to-Business  Leammg,  Investment. 
Networking,  and  Collaboration 
(BusinessLlNC)  Program,  6729 
New  Markets  Venture  Capital  Program,  7246, 

18993.  27721 
Paul  D.  Coverdell  Drug-Free  Workplace 

Program.  12%5 
Program  for  Investinent  in  Microentrepreneurs 
Program,  29200 
Interest  rales;  quarteriy  determinations.  3640, 

18517 
Intergovenunent  review  of  agency  programs  and   . 

activities.  19828 
License  surrenders: 
Ally  Finance  Corp..  28941 
Asian  American  Capital  Corp..  20702 
First  Princeton  Capital  Corp..  7826 
Fubire  Value  Venmres.  Inc..  10336 
Mezzanine  Capital  Partners.  Inc..  20018 
Northeast  SBIC,  10766 
Tennessee  Venture  Capital  Corp.,  7826 
United  Capital  Investment  Corp.,  2474 
Venture  Oi>portuiuties  Corp..  18518 
Meetings: 

National  Regulatory  Fairness  Board.  31961 
National  Small  Business  Development  Center 
Advisory  Board.  8834,  30260 
Meetings;  district  and  regional  advisory  councils: 
Connecticut,  15778 
District  of  Columbia,  8254 
Florida,  15778.  33598 
Georgia,  9744.  1 53  IS 
Hawaii,  13108 
Maine.  8440 
New  Yoric.  16309 
^.iiiiority  Contractors  Finance  Pilot  Loan  Program; 

establishment,  6729 
Organization,  functions,  and  authority  delegatioiis: 
Acting  Inspector  General;  onler  of  successioB. 

2474 
Administrator,  order  of  succession.  5520,  1651 1 
Privacy  Act 

Systems  of  records.  1 2825 
Reports  and  guidance  documents;  availability,  etc.: 
Small  Business  Innovation  Research  Program; 
policy  directive.  27721,  33598 
Small  business  investment  companies: 
Computation  of  alternative  maximum  annual 
cost  of  money;  debenture  rales,  1 7984 
Applications,  hearings,  determinations,  etc.: 
■  Blueslem  Capital  Partners  QI  L.P..  33286 
Chesmut  Venture  Partners.  L.P..  33286 
Elk  Associates  Funding  Corp.,  30972 
Fust  Capital  Group  of  Texas  111.  LJ>..  23309 
TD  Lighthouse  Capital  Fund,  LJ>..  16698. 

18517 
Windamere  Capitid  Venhiies.  L.P..  15315 

Social  Security  Administration 

RULES 

Social  security  benefits: 
Federal  old  age.  survivors,  and  disability 
insurance — 
Body  system  listings;  expiration  dale 

extensions,  34361 
Tables  removed;  CFR  correction.  8768 
State  and  local  government  employees; 
coverage;  reporting  and  recordkeeping 
requirements.  28835 
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Testimony  by  agency  employees  and  records 
prodiiction  in  legal  pnxxedings,  280S 
Correction,  14315 
Effective  dale  delay.  9763 

PROPOSED  RULES 

Semi-annual  agenda,  26406 
Social  security  benefits: 
Federal  old  age.  survivors,  and  disability 
insurance — 
Administrative  law  judges;  scheduling  video 

teleconference  hearings.  1059 
New  disability  claims  process,  5494 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Administrative  law  judges;  scheduling  video 

teleconference  hearings,  1059 
New  disability  claims  process.  5494 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7691, 
7949,  8834,  10043,  10928,  13108,  14424, 
16511,  1759Z  21805,  23963,  29850, 
33120.  34506 
Submission  for  OMB  review;  comment  request, 
7691,  7949.  8834.  10043,  10928,  13108, 
16511.  17592.  19276.  21805.  23963. 
29850,  34506 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request,  4584 
Fofcign  insurance  or  pensioa  systems: 

Korea,  17742 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Benefits  planning,  assistance,  and  outreach 

projects,  1168 
SSI  Work  Incentives  Demonstration  Project, 

7826 
Supplemental  Security  Income  Aged,  Blind,  and 
Disabled  Program — 
Treatment  of  cash  received  and  conserved  to 
pay  for  medical  or  social  services; 
demonstration  project.  9406 
Meetings: 
President's  Commission  to  Strengthen  Social 

Security.  29200.  30973 
Ticket  to  Work  and  Work  Incentives  Advisory 
Panel,  6730.  8836,  13108.  19829.  22627. 
31266 
Organizatioa,  fimctioiis.  and  authority  delegations: 
Associate  Commissioiier,  Hearings  and  Appeals 

Office,  et  al..  20702,  24417 
Commissioner  Office.  14974 
Deputy  Conmiissioner  for  Systems,  18839 
Deputy  Commissiooer  Office,  Systems,  10766, 

27738 
Deputy  Commissioner,  Operations,  29618 
Public  Service  and  Operations  Support  Office, 
8143 
Privacy  Act 
Coinputer  matching  programs,  10044,  10767, 

10929,  20019,  21429 
Systems  of  records,  1 1079,  17985,  32656 
Social  security  acquiescence  rulings: 
Sykes  v.  Apfel;  use  of  grid  rules  for 
decisioimiaking  when  individual's 
occupational  base  is  eroded  by 
nonexertional  limitation,  7829 
Social  security  and  supplemental  security  income 
benefits: 
Adjustments  due  to  1999  Consumer  Price  Index 
enor,  28589 
Ildtet  to  Work  and  Work  Incentives  Improvement 
Act  of  1999;  implementation: 
Attorney  fee  assessment;  2001  rate,  5521 
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W-2  Form  Wage  Reports;  changes  in  magnetic 
media  filing  requirements,  32860 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Kerr-Ptailpott  System,  15116 

Soutliwestem  Power  Administration 

NOTICES 

Power  rales: 
Integrated  System  rate  schedules,  18770,  24131 
Sam  Raybum  Dam  Project  et  al.,  24132 

Rate  schedule  changes,  9316 

Special  Counsel  Office 

PROPOSED  RULES 

Semi-aimual  agenda,  26374 

State  Department 

RULES 

Consular  services:  fee  schedule,  1 7360 
International  Traffic  in  Arms  regulations: 
Canadian  exemption,  10575 
General  policies  and  provisions;  Canadian 

exemptions;  CFR  correction,  12738 
Nationality  and  passports: 
Executing  passport  application  on  behalf  of 

minor,  procedures.  29904 
Visas;  immigrant  documentation: 
Individual  visas  refiisal;  ineligibility  grounds, 

10363 
Intonatiooal  broadcasters;  employment-based 

special  immigrant  classification,  15349 
Visa  classification  symbols;  tables  amrndments, 

32740 
Visas;  nonimmigrant  doctmientation: 
Aliens  ineligible  to  transit  without  visas;  list 

of  countries,  1033,  17361 
Border  crossing  cards  for  Mexicans  under  age 

15;  fee  reduction,  17510 
Individual  visas  refusal;  ineligibility  grounds, 

10363 
Legal  Immigration  Family  Equity  Act;  new 

nonimmigrant  visa  categories  (VI.  V2.  V3. 

K3,  K4),  19390 
O  and  P  nonimnugrant  visas;  reissuance,  12737 
Visa  classification  symbols;  tables  amendments, 

32740 
Waiver  by  Secretary  of  State  and  Attorney 

General  of  passport  and/or  visa 

requirements — 
Russia,  32540 

PROPOSED  RULES 

Exchange  Visitor  Progiam: 

Au  Pair  Program,  27046 
Semi-aimual  agenda,  25746 
Visas;  notumnugrant  documentation: 

Aliens  ineligible  to  transit  without  vitas;  new 
list  of  countries,  1064 

NOTICES 

Agency  information  collection  activities: 
Propond  collection;  comment  request,  16513, 

16698,  16699,  16969.  16970,  31266 
Submission  for  OMB  review;  comment  request, 
11348,  12966.  16699,  17742,  18137, 
18138,  18679.  19830,  20704,  23062, 
30497,30498 
Antarctic  fishing;  conservation  measures  adoption 
by  Conmiission  for  Conservation  of  Antarctic 
Marine  Living  Resources,  7527 
Arms  Export  Control  Act 
Export  licenses;  Congressional  notificatioo,  843. 
18680 


An  objects;  importation  for  exhibition: 
Andreas  Gursky,  8608 
An  of  Chola  Bronzes,  31267 
Bernardo  Belloito  and  the  Capitals  of  Europe, 

33122 
Breeze  from  the  Gardens  of  Persia:  New  Art 

fiom  Iran,  13825 
Empire  of  the  Sultans:  Ottoman  Ait  from  the 

Khalili  Collection.  18841 
Eternal  Egypt  Maslerworks  of  Ancient  Art 

from  the  British  Museum.  28770 
European  Masterworks:  Paintings  from  the 

Collection  of  the  Art  Gallery  of  Ontario, 

7950 
Exploring  the  Holy  Land:  David  Roberts  and 

Beyond,  33286 
Gauguin's  Nirvana:  Portrait  of  Meyer  de  Haan. 

4885 
Gauguin  Tahiti.  14240 
Gifb  to  the  Tsars  1500-1700,  Treasures  from 

the  Kremlin,  33122 
Glass  of  the  Sultans.  18994 
Global  Guggenheim:  Selections  from  the 

Extended  Collection.  4886 
Impressionist  Still  Life.  14241.  31267 
Impression:  Painting  Quickly  in  France  (1860- 

1890),  13109 
Kandinsky  and  Abstraction  in  Russia,  10336 
Legacy  of  Lord  Carnarvon:  Miniatures  from 

Ancient  Egypt  and  the  Valley  of  the  Kings, 

13110 
L'Esprit  Nouveau:  ^msm  in  Paris,  13110 
Light  Art,  Technol^  and  Society  in  die 

Industrial  Age  (1750-1900),  16970 
Marc  Chagall:  Eariy  Works  from  Russian 

CoUections.  14425,  18994 
Mies  in  Beriin,  23965 
Picasso:  TTie  Artist's  Studio,  28770 
Pieter  Bniegel  the  Bder,  Drawings  and  Prints, 

31267 
Rediscovering  Caesarea  Philippi,  the  Ancient 

City  of  Pan  or  The  Banias.  23062 
Rembrandt's  Portiiit  of  an  Bderiy  Woman, 

7950 
Road  to  Aztlan:  Ait  from  the  Mythic  Homeland, 

17593 
Russian  Avante-Garde  Drawings  of  the  20lfa 

Century,  33287 
Science  Under  Sail:  Russia's  Great  Voyages  to 

America  (1728-1867),  20019 
Spirit  of  an  Age:  Nineteenth  Century  Paintings 

from  the  Nationalgalerie.  Berlin,  23309 
Syria:  Land  of  Civilization,  28770 
Treasure  from  a  Lost  Civilization:  Ancient 

Chinese  Ait  from  Sichuan.  2946 
Van  Gogh  Portraits:  Face  to  Face,  1368 
Vermecr  and  the  Delft  School,  8836 
Vincent  van  Gogh  and  the  Painters  of  the  Petit 

Boulevard,  2946 
Bilateral^assislance: 

Bosnia  and  Serbia,  1 1625 
Commercial  export  licenses;  notifications  to 

Congress,  14241,  22061,  31268 
Committees;  establishment,  renewal,  termiiiation, 
etc.: 
Private  Intematiooal  Law  Advisory  Committee. 

1179 
Cultural  property: 
Peru;  archaeological  material  from  prehispanic 

cultures  and  ethnological  material  from 

Colonial  Period;  import  restrictions; 

memorandum  of  understanding,  23310 
Expoft-Impon  Bank  Act  of  1945;  approvals  and 
disapprovals;  determinations: 
Venezuela,  30784 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementatioo 
plan  of  action;  comment  request,  4584 
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Foreign  passports  validity;  list  of  countries,  8836 
Foreign  terrorist  organizatioits;  designation: 

Real  IRA,  27442 
Gifts  to  Federal  employees  from  foreign 

govenmients;  list.  12658 
Grants  and  cooperative  agreements;  availability. 
etc.: 
AF/PD  Professional  Internship  Program,  1 1349 
Africa,  East  Asia  and  Pacific,  and  Central  Asia 

Creative  Aits  Exchange  Programs,  28009 
Albania;  business  management  curriculum 

development  and  faculty  training,  7831 
Anti-Domestic  Violence  and  Trafficking  in 

Persons  Training  and  Technical  Assistance, 

18518 
Benjamin  A.  Gilman  International  Scholarship 

Program,  4048,  7834 
Bulgaria;  New  Bulgarian  University  Public 

Administratioo  Curriculum  Development 

Project,  18994 
Croatia;  business  administration  master's  degree 

program  development,  10549 
East  Timorese  Diplomats;  American  Studies 

Instibite,  33287 
Edmund  S.  Muskie^REEDOM  Support  A(^ 

Graduate  Fellowship  Program,  32407 
Freedom  Support  Act  Contemporary  Issues 

Fellowship  Program,  10551 
Fubffc  Leaders  Exchange  Program;  Civic 

Education  workshops.  33290 
International  Visitor  Program,  18138 
Israel-Arab  Peace  Partners  Program,  18997 
Israeli-Arab  Scholarship  Program,  33292 
Kyigyzstan;  Civic  Education  Curriculum 

Development  and  Teacher  Training  Project, 

16079 
Language  and  Culture  Enhancement  Program, 

11194,  13992 
Latin  America,  Caribbean,  and  Middle  East; 

women's  leadership  and  disability  issues. 

13990 
Regional  Scholar  Exchange  Program,  10553 
Russia  and  New  Independent  States  of  former 

Soviet  Union;  Junior  Faculty  Development 

Program,  7834 
Teaching  Ex^lence  Awards  Program  and 

Secondary  School  Excellence  Program, 

17214 
Tibet  Professional  and  Cultural  Exchange 

Project,  17217 
Tunisia;  College  and  University  Affiliations 

Program,  2474 
U.S.-Israel  Youth  Exchange  Program,  16081 
Ukrainian  Media  Partnership  Program,  30973 
Westem  Newly  Independent  States;  Internet 

Access  and  Traming  Program,  10555 
International  Religious  Freedom  Act: 
Countries  of  particular  concent,  designation;  list, 

21806 
Meetings: 
Anns  Control  and  Nonproiiferation  Advisory 

Board,  8254 
Chemical  hazard  classification  and  labeling 

syston;  international  harmonization 

progress,  21429 
Cultural  Property  Advisory  Committee,  24172 
Eastern  Europe  and  Independent  States  of 

Former  Soviet  Union  Study  Advisory 

Committee,  11196 
Fine  Arts  Conunittee,  13993,  13994 
Historical  Diplomatic  Documentation  Adviscny 

Committee,  7836,  28771 
Imeniational  Commimications  and  Information 

Policy  Advisory  Committee.  13993,  28212 
International  Economic  Policy  Advisory 

Committee,  14974,  30976 


Intemational  Law  Advisory  Committee,  127 
International  Telecommunication  Advisory 
Committee,  8608,  8837,  16084,  28S91, 
29619,  33735 
Labor  Diplomacy  Advisory  Committee,  21430 
Overseas  Schools  Advisory  Council,  28015 
Overseas  Security  Advisory  Council,  4886, 

28771 
Private  International  Law  Advisory  Committee. 
11626.  1 1627.  14975.  20344.  20512,  21036 
Public  Diplomacy,  U.S.  Advisory  Commission, 

7692,  13993,  16514,  28212 
Shipping  Coordinating  Committee,  7950,  13993, 
16084,  16085,  24173,  26903.  28212, 
28213,  29853 
United  Nations  Environment  Program;  persistent 
organic  poUutaiKs;  intemational  agreement 
negotiations,  6731 
Universal  Postal  Union — 
Reform  initiatives;  briefing,  1 1628 
Missile  technology  proliferation  activities; 
sanctions: 
Chinese  entity,  33988 
North  Korean  entities,  4050,  33988 
Munitions  export  licenses;  suspension,  revocation, 
etc.: 
Afj^ianistim,  23310 
Indonesia.  7836,  16085 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  finaiKial  assistance  covered  by  Title 
IX,  7528 
Organization,  fimctions,  and  authority  delegations: 
Assistant  Secretary  for  Administration  et  al., 

22065 
Assistant  Secretary  of  State  for  Arms  Control, 

13111 
Assistant  Secretary  of  State  for  Diplomatic 

Security.  131 1 1 
Assistant  Secretary  of  State  for  International 
Narcotics  and  Law  Enforcement  Af&irs, 
13110 
Assistant  Secretary  of  State  for  Public  Aflairs, 

13110 
Deputy  Secretary  of  State,  22065 
Passport  03vel  restrictions.  U.S.: 

Iraq.  14241 
Presidential  permits: 
Austin  Industries  L.L.C.;  conveyor  belt 

construction  and  maintenance  on  bonier 
between  United  States  and  Mexico,  10930 
Privacy  Act: 
Systems  of  records,  7528,  8838.  21806,  29619, 
29625 
Reports  and  guidance  documents;  availatnlity,  etc.: 
Climate  Change  Intergovernmental  Panel; 
synthesis  report,  19277 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  10336,  29853 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration 

RULES 

Human  drugs: 
Opiate  addiction;  opioid  drugs  use  in 

maintenance  and  detoxification  treatment, 
4076 
Effective  date  delay,  15347 


NOTICES 

Agency  infiormation  collection  activities: 
Proposed  collection;  comment  requeat,  1 147. 
4033.4034,  10308,  ISSOO,  16481.  17190. 
17725,  18647,  23039 
Submission  for  OMB  review;  conmient  requcM, 
6642,  20317,  20824,  21005.  21996.  23267, 
27986,33711,34709 
Federal  agency  urine  dnig  testing;  certified 

laboratories  meeting  minimiim  stsMtards,  list, 
1148,  8975,  13338,  17726,  21997,  29825 
Gnots  and  cooperative  agreements;  availability, 
etc.: 
American  Indian/Alaskan  Native  Community 

Planning  Program,  1 8259 
Border  center  for  preventive  technologies 

application,  15128 
Child  Traumatic  Stress  Initiative,  32633 
Circlet  of  Care,  13938 
Collaborative  community  actions  to  prevent 
youth  violence  and  promote  youth 
devek>pn>ent,  15730 
Community  Action  Progiam  and  Special  Racial 

and  Ethnic  Priority  Initiative,  13939 
Community-Based  Action;  State  Incentive 

Cooperative  Agreements,  13941 
Community-Initiated  Prevention  Intervention, 

14917 
Consumer  and  Consumer  Supporter  Technical 

Assistance  Centers,  18260 
Crisis  Hotiine  Services  improvement  and 

evaluation.  19184 
High  nsk  youth;  effective  mentoring  and  fiunily 
strengthening  programs;  dissemination, 
15130 
Homeless  fimuUes;  women  with  psychiatric, 
substance  abuse,  or  co-occurring  disoiden 
and  their  dependent  children.  17923 
Homeless  persons  comprehensive  drug  and 
alcohol  treatment  systems  development, 
14919 
Mental  Health  Services  Center — 
Build  Mentally  Healthy  Communities,  15131 
Early  Childhood  Intervention:  Strengthening 
by  Integratmg  Behavior  Health  Services. 
32369 
Housing  Approaches  for  Persons  with  Serious 

Mental  Hlness,  19185 
Minority  Fellowship  Program.  1951 1 
Noncompetitive  awards;  restricted  eligibility. 

19510 
Restraint  and  Seclusion  Training  in  Programs 

that  Serve  Children  and  Youtii,  21 164 
State  Mental  Health  Data  Infrastructure 

Grants,  21163 
Statewide  Family  Networks,  14407,  1 550 1 
Statewide  Family  Networks  Technical 
Assistance  Center  Program,  14409, 
15501 
Minority  HIV/ AIDS  mental  heahh  services. 

15731 
Recovery  community  orgaiuzation  developmem 

and  mobilization  program,  14920 
Starting  Earty  Starting  Smart  Data  Coordinating 

Center,  17565 
Stiitewide  Consumer  Networks,  13942 
Strengthening  communities  in  youth 

comprehensive  drug  and  alcohol  treatment 
systems  development,  14923 
Strengthening  minority  communities.  14922 
Substance  abuse  prevention  and  HIV  prevention 
in  nunority  communities,  targeted  capacity 
expansion  initiatives,  15733,  28757 
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Substance  Abase  Prevention  Center — 
Early  Childhood  Interventioo;  Strengthening 
by  Integrating  Behavior  Health  Services, 
32369 
Minority  Fellowship  Program,  19511 
NoDcompetitive  awards;  restricted  eligibiUty, 

19510 
Southeast  Center  for  AppUcation  of 
Prevention  Technologies,  9350 
Substance  abuse  treatment  and  HTV/AIDS 
services  targeted  capacity  expansion 
program.  15133,  18648 
Substance  Abuse  Treatment  Center — 
Addiction  Technology  Transfer  Centers, 

21408 
Community-Based  Practice/Research 

Collaboratives  Implementatioa  Program, 
9351 
Comprehensive  Community  Treatment 

Program  and  Action  Program,  21 166 
Early  Childhood  Intervention;  Strengthening 
by  Integrating  Behavior  Health  Services, 
32369 
Minority  Fellowship  Program,  19511 
Noncompetitive  awards;  restricted  eligibility, 

19510 
State  Treatment  Needs  Assessment  Program, 
23268 
Young  Offender  Initiative:  Reenti^  Program, 
29837 
Managed  mental  health  and  substance  abuse 
program  development;  consumer  and  family 
members  involvement,  18491 
Meetings: 
Grant  appUcants;  technical  assistance 

workshops.  9712 
Mental  Health  Services  Center  National 

Advisory  Council,  7498,  26874 
SAMHSA  Advisory  Committees,  26874 
SAMHSA  National  Advisory  Council.  6643, 

26876 
SAMHSA  Special  Emphasis  Panels.  13340, 

27528 
Substance  Abuse  Prevention  Center  Drug 

Testing  Advisory  Board,  10899,  30220 
Substance  Abuse  Prevention  Center  National 

Advisory  Council,  1687,  26876 
Substance  Abuse  Treatment  Center  National 

Advisory  Council,  26877 
Women's  Services  Advisory  Committee,  4848, 
26877 
Privacy  Act 

Systems  of  records,  17434 
Reports  and  guidance  documents;  availability,  etc.: 
Program  announcements;  revised  applications 
resubmission  pixxxdutes,  14410 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Abandoned  mine  land  reclamation: 

Fee  collection  and  coal  production  reporting; 
OSM-1  Form;  electronic  filing,  28634 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Kenhicky,  33020 

Maryland,  32743 

Missouri,  23593 

Montana,  31530 

North  Dakota.  13015,  27455 

Oklahoma.  23605 

Utah,  20600 
Surface  and  underground  mining  activities: 

Permanent  and  temporary  impoundments; 
technical  amendment,  14316 
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Surface  coal  mining  and  reclamation  operations: 
New  Mexico,  4671 

Permits  and  permit  processing  requirements; 
conection,  16127 

PROPOSED  RULES 

AbaiKloned  mine  land  reclamation: 

Fee  collection  and  coal  production  reporting; 
OSM-1  Fonn;  electronic  filing,  6511 
Indian  lands  program: 

AbaiKloned  mine  land  reclamation  plans — 
Navajo  Nation,  16893 
Permanent  program  and  abandoned  miiK  land 
reclamation  plan  submissions: 

Arkansas,  18216,  23868 

Indiana,  2374 

Kenhicky,  13275 

Louisiana,  34137 

Maryland,  31571 

Montima,  28680,  29741,  29744 

North  Dakota.  30347 

Oklahoma.  10403 

Pennsylvania,  10405.  13277 

Utah,  1616,  10866 

West  Virginia,  335,  2866,  2868Z  33032 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9356, 

10742,  14420,  18298,  33713 
Submission  for  0MB  review;  comment  request, 
1366,  9357,  9358,  22597,  22598,  31250 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Watershed  Cooperative  Agreement  Program, 
386 
Reports  aixl  guidance  documents;  availability,  etc.: 
Abandoned  Mine  Land  Reclamation  Program 
Guidelines;  revision,  31250 

Surface  Transportation  Board 

RULES 

Fees: 
Licensing  and  related  services — 
2001  update,  10830 
Practice  and  procedure: 
Combinations  and  ownership — 

Major  rail  consolidation  procedures,  32582 
Rail  carriers: 
Qass  I  reporting  regulations;  modification,  1051 

PROPOSED  RULES 

Semi-aimual  agenda,  26646 

NOTICES 

Agreements  under  sections  Sa  and  5b;  applications 
for  approval,  etc.: 
Household  Goods  Carriers'  Bureau  Committee. 
34507 
Conunittees;  establishment,  renewal,  termination, 
etc.: 
National  Grain  Car  Council.  21 194 
Meetings: 

National  Grain  Car  Council,  21 194 
Motor  carriers: 
Control  applications — 
Laidlaw  Inc.,  23756 

Sugecoach  Holdings  PLC  and  Coach  USA, 
Inc.,  et  al.,  9627 
Fmance  applications — 
Stagecoach  Holdings  pic  and  Coach  USA, 
Inc.,  et  al.,  2477 
Rail  carriers: 
Aimual  operating  revenues  of  railroads; 

indexing,  32872 
Control  exemptions — 

Schumacher.  Kern  W.,  et  al.,  9410 
Cost  recovery  prtxxdures — 
Adjustinent  factor,  16314,  33739 
Productivity  adjustinent,  7842 


Waybill  daU;  release  for  use.  28222 
Railroad  operation,  acquisition,  construction,  etc.: 
Alabama  &  Florida  Railway  Co..  34732 
Arcber-Daniels-Midland  Co.,  20172 
Bangor  &  Aroostook  Railroad  Co.  et  al.,  15941 
Boiealis  Infrastructure  Trust  Management  Inc., 

16094 
Burlington  Northern  &  Santa  Fe  Railway  Co., 
17748.  19285.  20172.  32873.  32980, 
33606.  34732 
Canadian  National  Railway  Co..  16095 
Canadian  National  Railway  Co.  et  al,  23757 
Canadian  Pacific  Railway  Co.,  16096 
Canadian  Pacific  Railway  Co.  et  al.,  10770 
Centerpoint  Properties,  L.L.C.,  4074 
CenTra,  Inc.,  et  al..  1371 
Central  Kansas  Railway,  L.L.C.,  31751 
Central  Michigan  Railway  Co.  et  al.,  27545 
Coahoma  County,  MS,  850 
Consolidated  Rail  Corp.,  30509 
Crown  Enterprises,  Inc.,  1371 
CSX  Transportation,  Inc.,  24418,  29631 
Dakota  Short  Line  Inc.,  30787 
Delaware  Transportation  Group,  Inc.,  et  al,  7553 
Detroit  River  Turmel  Co.,  15323 
Dickinson  Osceola  Railroad  Association,  24181 
Fore  River  Transportation  Corp.,  33993 
Gettysburg  Railway  Co.,  Inc.,  et  al.,  12586 
Gulf  &  Ohio  Railways  Holding  Co.,  Inc.,  et 

al.,  34732 
Hohotst,  Henry  G.,  et  al.,  2952 
Homer,  Joseph  C.  10054 
Indiana  Harbor  Belt  Railroad  Co..  29631 
Kansas  &  Oklahoma  RaUroad.  Inc.,  31752 
Kansas  City  Southern  Railway  Co.,  31975 
Landisville  Railroad  Inc.,  1 187 
Livonia,  Avon  &  Lakeville  Railroad  Corp., 

21443 
Louisville  &  Indiana  Railroad  Co.,  33299 
Mahoning  Valley  Railway  Co.,  21821 
Mississippi  Delta  Railroad,  849 
Missouri  Central  Raihvad  Co.,  8147 
Monon  Rail  Preservation  Corp.,  1 1 199 
Norfolk  Southern  RaUway  Co.,  9410.  18683 
Norfolk  Southern  Railway  Co.  et  al.,  21443 
North  Coast  Railway  Authority  et  al.,  9135 
Peoria  &  Pekin  Union  Railway  Co.,  1 1383 
Pioneer  Railcorp,  12587 
Pittsburgh  &  Ohio  River  Railroad  Co.,  11092 
Sacramento,  CA,  16702 
San  Francisco  Pott  Commission,  1372 
South  Central  Tennessee  Raiboad  Corp.,  2952 
Summit  View,  Inc.,  2478,  27545 
Texas  Central  Business  Lines  Corp.,  9748 
Toledo,  Peoria  &  Western  Railway  Corp.,  941 1 
Union  Pacific  Railroad  Co.,  133,  8255,  13367, 

23975,  30509,  34507 
Union  Pacific  Railroad  Co.  et  al.,  23083 
Watco  Companies,  Inc.,  31750 
Railroad  services  abandoimient; 
1411  Corp.  etal.,  19000 
Bessemer  &  Lake  Erie  Railroad  Co.,  1719 
Canadian  National  Railway  Co.  et  al.,  24418 
Central  Kansas  Railway,  L.L.C.,  2048 
Charies  City  Railway,  1 4434 
CSX  Transporution,  Inc.,  15779,  21194,  21444, 

24182,28943 
Rllmore  Western  Railway  Co.,  34328 
Grand  Trunk  Western  Raihoad  Inc.,  12831, 

19831 
Mississippi  Delta  Railroad,  15324 
Mohall  Raib-oad,  Inc.,  1372 
Napa  Valley  Wine  Train.  Inc.,  21039 
Paducah  &  Louisville  Railway,  Inc.,  18355 
RJ.  Corman  Railroad  Co.  et  al.,  393 
Union  Pacific  Railroad  Co.,  10948,  10949, 
14983,  20173.  20349,  20858,  31275 
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Union  Pacific  Raihx>ad  Co.  et  al.,  18845 
Winchester  &  Western  Raikoad  Co.,  15780 
Reports  and  guidance  documents;  availability,  etc.: 
Ehvirofunental  documentation  preparation;  third- 
party  contracting  use;  policy  statement, 
15527,  16975 
Stand-alone  cost  rate  cases;  procedures  for 
presenting  evidence,  14435 

Technology  Administration 

RULES 

Government-owned  inventions;  licensing,  34545 
NO-nCES 

Committees;  establishment,  renewal,  termination, 
etc.: 
National  Medal  of  Technology  Nomination 
Evaluation  Committee.  33949 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Under  Secretary/Technology  Office  Policy 
Program.  27943 
Meetings: 

National  Medal  of  Technology  Nomination 
Evaluation  Committee.  14552 

Tennessee  Valley  Authority 

PROPOSED  RULES 

Semi-annual  agenda,  26430 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8991, 

20344.  30039 
Submission  for  0MB  review;  comment  request. 
27542 
Environmental  statements;  availability,  etc.: 
Duck  River  Project,  TN;  Columbia  Dam 

component,  33599 
Greenfield  Sites,  MS;  electric  generation 

peaking  capacity  addition,  21 189 
Surplus  highly  enriched  uranium;  disposition, 
10337 
Enviroomental  statements;  notice  of  intent: 
Browns  Ferry  Nuclear  Plant,  AL;  operating 

license  renewal,  10557 
Jackson  County.  AL;  Bellefonte  Conversion 

Project.  18841 
Pickwick  Reservoir.  AL,  MS,  and  TN;  land 

management  plan,  16514 
Tennessee;  electric  generation  baseload  capacity 
addition,  14975 
Meetings: 
Regional  Resource  Stewardship  Council,  1368, 
11350,21036 
Meetings;  Sunshine  Act,  6732,  131 II,  16700, 

19830,  26904,  30784 
Privacy  Act 
Computer  matching  programs,  24173,  24174 

Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

AppUcation  processing,  12993 
Assessments  and  fees,  33157 
Capital: 
Individual  minimum  capital  requirements;  CFR 
correction,  33632 
Federal  Deposit  Insurance  Act 
Customer  information  safeguard  standards 
establishment  and  safety  and  soundness 


standards  Year  2000  guideliiKS  rescission. 
8616 
Depository  institution  insurance  sales;  consumer 
protections;  effective  date  delay.  15345 
Federal  savings  association  bylaws;  integrity  of 

directors,  15017 
Gramm-Leach-Bliley  Act  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting,  2052 
Liquidity;  CFR  part  removed  and  conforming 

amendments,  15015 
Regulatory  reporting  standards: 
Savings  associations  and  savings  association 
holding  companies;  audit  CFR  correction. 
33632 
Stock  form  depository  institution  conversion  to 
Federal  stock  association.  23153 

PROPOSED  RULES 

Assessments  and  fees.  21288 
Capital;  qualifying  mortgage  loan,  interest  rate  risk 
component  and  miscellaneous  changes. 
15049 
Consumer  financial  information;  privacy 
requirements 
Conmiunication  among  affiliated  institutions; 
Fair  Credit  Repotting  Act  implemenUUicxi. 
16624 
Gramm-Leach-BIiley  Act  implementation: 
Financial  services,  online  delivery;  banking 
regulations  study.  3 1 1 86 
Stock  form  depository  institution  conversion  to 
Federal  stock  association.  23198 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  1 373. 
19002,  19003,  21041.21195.211%, 
21197,21198,32980,33994 
Submission  for  OMB  review;  comment  request 
397,  8258,  9000,  10056,  10772,  27213, 
■  28772 
Organization,  functions,  and  authcHity  delegations: 
Public  reference  room;  notification  of  change 
in  hours  of  operation,  21042 
Applications,  hearings,  determinations,  etc.: 
BancAffiliated,  Inc.,  20526 
BUCS  Fmancial  Corp.,  6763 
Chesterfield  Financial  Corp.,  15780 
Fidelity  Bankshares,  Inc.,  16097 
Globe  Bancorp,  Inc.,  27214 

Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  <^ 
United  States 

NO-ncES 

African  Growth  and  Opportunity  Act; 
implementation: 
Kenya;  benefits  eligibiUty  determination,  7836 
Lesotho;  benefits  eUgibility  determination, 

21192 
Madagascar,  benefits  eUgibiUty  criteria,  14242 
Mauritius;  benefits  eligibiUty  criteria,  8440 
South  Africa;  benefits  eUgibiUty  criteria.  14425 
Sub-Saharan  African  countries;  visa 
requirements,  7837 
Caribbean  Basin  Tiade  Partnership  Act; 
determinations: 
Guatemala;  beneficiary  status  review,  10338 
Saint  Lucia  and  Barbados;  beneficiary  status 

review,  31272 
Trinidad  and  Tobago,  9888 


Free  Trade  Area  of  the  Americas,  U.S.-Chile  Free 
Trade  Agreement  and  U.S.-Singapore  Free 
Trade  Agreement  specific  rules  of  origin; 
comment  request  22627 

Generalized  System  of  Preferences: 

2000  annual  country  eligibiUty  practices 
review — 

Petitions  submission  deadline;  Swaziland 
worker  rights  review  terminated,  etc., 
2034 

2001  annual  product  and  country  eligibiUty 
practices  review — 

Petitions  submission  deadline,  19278 
Competitive  need  limitations;  import  statistics; 

comment  request  8441 ,9117 
India;  modification  of  duty-free  treatment  for 
certain  products,  comment  request  5521 
Ukraine;  beneficiary  country  eligibiUty 
suspended  due  to  insufficient  steps  to 
protect  intellectual  property  rights; 
comment  request  16515 
Govemment-fiinded  airport  construction  projects; 
list  of  countries  denying  fair  market 
opportunities,  2331 1 
Intellectual  property  rights,  countiies  denying; 
idenuficatiott,  etc.: 
Canada.  3640 
Ukraine.  18346.  20845 
Various  countries.  233 1 1 
Meetings: 
Industry  Sector  Advisory  Committees — 
Services,  4886.  14977,  19596.  26904.  33602 
Small  and  Minority  Business.  4886.  13994. 

21192.28771 
Trade  Policy  Maners.  1 1 197 
North  American  Free  Trade  Agreement  (NAFTA): 
Accelerated  tariff  eUminations;  commem 
request,  34730 
Organization,  fimctions,  and  authority  delegations: 

Senior  Agency  Official,  30499 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Discrimination  in  foreign  govenmient 

procurement  pursuant  to  Executive  Order 
13116(TitleVn),  23062 
Priority  foreign  country  practices  and  foreign 
countiies  engaging  in  discriminatory 
procurement  practices,  identification; 
comment  request  12826 
Trade  expansion  priorities  pursuant  to  Executive 
Order  13116  (Super  301),  23064 
Tariff-rate  quota  amount  determinations: 

Dry  beans,  13994 
Trade  PoUcy  Staff  Committee: 

Worid  Trade  Organization  Ministerial 

Conference;  objectives  and  preparations; 
comment  request  1 8 1 42 
United  States-Israel  Free  Trade  Area 
Implementation  Act 
(^uaUfying  industrial  zones;  designation.  32660 
Worid  Trade  Organization: 
Agriculture  and  services;  mandated  multilateral 
trade  negotiations;  environmental  review 
scope;  comment  request  20846 
Brazil;  consultations  regarding  countervailing 

duties  on  carbon  steel  pnxxlucts,  84S9 
Continued  Dumping  and  Subsidy  Oftet  Act  of 

2000;  consultations.  3641 
Dispute  settlement  panel  establishment 
requests — 
European  Commuiuties;  U.S.  Copyright  Act, 

Section  1 10(5)  examination.  8838 
European  Communities  and  Japan; 

Antidumping  Act  of  1916;  inconsistency 
with  U.S.  obUgations.  15517 
European  Union  and  United  States, 

consultations  regarding  imposition  of  tariff 
rate  quota  on  com  gluten  feed.  9889 
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Trade   . 

Telecommunications  trade  agreements; 
compliance;  comment  request,  1 7 IS 

TransportatJon  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administralioo 

See  Maritime  Administration 

See  National  Highway  Traffic  Safely 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportatioo  Board 
See  Transportation  Statistics  Bureau 

RULES 

Air  travel;  nondiscrimination  on  basis  of  disability: 
Equipment  to  facilitate  boarding  of  aircraft  by 
individuals  with  disabilities,  22107 
Americans  with  Disabilities  Act;  implementation: 
AccessibiUty  gtiidelines — 
Over-the-road  buses,  9048.  10968 
Computer  reservations  systems,  carrier-owned; 

expiration  dale  extension,  I73S2 
Organization,  functions,  and  authority  delegations: 
Coast  Guard,  Commandant,  23180 
Federal  Highway  Administration,  Administrator, 
2827 
Privacy  Ad;  implementatioo,  20406 
Workplace  drug  and  alcohol  testing  programs: 
ElMtronic  reporting  procedures;  early 

compliance,  28400 
Procedures;  revision — 
Comment  request,  32248 
Cotrection,  3884 
Meetings,  7590 
Review  status,  9673 

PROPOSED  RULES 

Compmer  reservation  systems,  carrier-owned, 

13860 
Disadvantaged  business  enterprises  participation  in 

DOT  financial  assistance  programs; 

memorandum  of  understanding  with  Small 

Business  Administration,  etc.,  23208 
Privacy  Act;  implementittion,  1294 
Semi-annual  agenda,  2S7S6 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  16309, 

19279.  19280 

Submissioa  for  OMB  review;  comment  request, 

2947,30976 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts.  8144,  8991, 

8992,  11089,  13995,  14242,  14978.  15779. 

16SI8.  18680,  19280,  20020.  22066. 

26905.  27743.  28591.  29374,  30260.  34310 
Ceitificaies  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits:  weekly 

applications.  8144.  8145.  8146.  899Z 

11089.  13995.  14977.  16518.  18681, 

19280.  20020.  21037,  22066,  26905. 
27743.  30260.  31731,  32860.  34310 

Hearings,  etc. — 
Air  Excursions.  LLC,  1 1628 
BrendanAir.  LLC,  20513 
Orlando  Air  Link,  Inc..  34311 
Salmon  Air.  34311 
SunAir  Express,  LLC,  18681 
Federal  Financial  Assistance  Management 

Improvemem  Act  of  1999;  implementation 
plaii  of  action;  comment  request,  4584 
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Reports  and  guidance  docnmenis;  availability,  etc.: 
Airfares  marketing  to  public  using  Internet; 

deceptive  practices  prohibition,  7839 
National  origin  discrimination  as  it  affects 

limited  English  proficient  persons; 

prohibition;  poUcy  guidance  to  Fedeial 

financial  assistance  recipients.  6733.  16970 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20350 
Submission  for  OMB  review;  comment  request, 
33607 
Meetings: 
Transportation  Statistics  Advisory  Council, 
11093,26911 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Customs  Service 
See  Engraving  and  Printing  Bureau 
See  Fiscal  Service 
See  Foreign  Assets  Contiol  Office 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Thrift  Supervision  Office 

RULES 

Bank  holding' companies  and  change  in  bank 
control  (Regulation  Y): 
Merchant  banking  investments.  8466 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 

Funds  transmittal  b>  financial  institutions; 
extension  of  conditional  exceptions  to 
strict  operation  of  Travel  Rule.  32746 
Financial  subsidiaries,  257 
Comparable  ratings  requirements  for  national 
banks  among  second  50  largest  insured 
banks,  8748 
Government  Securities  Act 

Government  securities;  definition,  28654 
Correction,  29888 
Privacy  Act;  implementation,  9959,  18192 

Correction.  16603 
Supplemental  standards  of  ethical  conduct  for 
Department  employees,  8505 

PROPOSED  RULES 

Financial  subsidiaries,  307,  12440 
Government  Securities  Act  regulations: 

Government  securities;  definition.  11548 
Practice  before  Internal  Revenue  Service: 

Regulations  modifications,  3276 
Privacy  Act  implementation,  1 3865 
Semi-aimiial  agenda,  25958 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7952, 

10771.  1077Z  18683.  18684,  21444, 

28592,  32413 
Submissioo  for  OMB  review;  comment  request, 

850.  i851,  852,  853.  1373.  7842.  7843. 

82SS.  8611.9628.  10560.  10561.  11093. 

11094.  11095.  12831,  12832,  13127, 

13628,  15532,  15942,  16096.  16314, 

16315,  16975.  17597.  17598,  17748, 

18146,  19001,  20350.  20521.  20522. 

20523,  20709.  20710.  21041.  22070. 

22071.  23975.  23976.  2721Z  28027. 

29377.  29378.  29884.  30265.  30788. 


30988.  31753.  32662.  33128,  33129, 
33130.  33299.  34519.  34520.  34521 
Boycotts,  international: 
Countries  requiring  cooperation;  list,  16703. 
34733 
Disbict  of  Columbia  retirement  plans;  Federal 

benefit  payments,  17222 
Environmental  sutements;  availability,  etc.:. 
Engraving  and  Printing  Bureau;  Western 
Currency  FaciUty  expansion,  18519 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementittion 
plan  of  action;  comment  request,  4584 
Meetings: 
Customs  Service  Commercial  Operati(ms 
Treasury  Advisory  Committee,  12970, 
28944  \ 

Debt  Management  Advisory  Committee,  2048, 
18520 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  6760 
Notes,  Treasury: 
Government  securities;  large  position  reports, 
call  for.  4  percent  notes  (April  2(X)3), 
30509 
Privacy  Act 

Systems  of  records,  3646,  3648.  9136.  10562 
Reports  and  guidance  documents;  availabiUty,  etc: 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  poUcy  guidance  to  Federal 
financial  assistance  recipients.  13829, 
14443 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  20136 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Solicited  grants — 

Senior  Fellowship  competition.  34522 
Unsolicited  grants — 
Fall  competition  program,  32981 
Spring  competition  program,  7553 
Meetings;  Sunshine  Act,  853.  13999.  30990 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  7962,  30512 

Utah  Reclamation  Mitigation  and 
Conservation  Commission 

NOTICES 

Environmenud  statements;  availability,  elcj 
Central  Utah  Project — 
Duchesne  River,  UT;  diversion  structures; 
modification  or  replacement,  32873 
Environmental  statements;  notice  of  intent 
Central  Utah  Project— 
Bonneville  Unit,  Lower  Duchesne  River 
Wetlands  Mitigation  Plan.  20827 

Veterans  AfCairs  Department 

RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Benefil  claims  decisions;  review,  21871 
Conectioa,  23763 
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Women's  Progress 


Claims  based  on  tobacco  product  effects,  18195 
-     Individual  bom  with  spina  bifida  whose 

biological  mother  or  father  is  Vietnam 
veteran;  monetary  allowance  criteria,  13435 
Proof  of  service;  evidence  certification,  19857 
Signature  by  mark,  18194 
Type  2  diabetes;  herbicide  exposure;  diseases 
subject  to  presumptive  service  connection, 
23166 
Board  of  Veterans  Appeals: 
Veterans  law  judges;  new  title  for  Board 
members;  withdrawn,  13437 
Disabilities  rating  schedule: 
Liver  disabilities,  29486 
Medical  benefits: 
Veterans'  medical  care  or  services;  reasonable 
charges,  23326 
Organization,  ftmctions,  and  authority  deleptions: 

Portfolio  Loan  Servicing  Contractor,  32230 
State  home  facilities;  construction  and  acquisition 

of  State  homes;  grants  to  Suites,  33845 
U.S.  flags  for  burial;  Selected  Reserve  members, 

27598 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  Assistance  Test  Program; 

increased  allowances,  32225 
Montgomery  GI  Bill-Active  Duty;  rates 
payable  increase,  32226 

PROPOSED  RULES 

Acquisition  regulations: 
Health-care  resources;  simplified  acquisition 
procedures,  30659 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Application  for  benefits;  duty  to  assist,  17834 
Benefits  entitiement,  written  and  oral 

information  or  statements  affecting,  20220 
Type  2  diabetes;  herbicide  exposure;  diseases 
subject  to  presumptive  service  connection, 
2376 
Well-grounded  claims;  withdrawn,  1 1549 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Jurisdiction  clarification  and  proceedings 
notification  procedures,  17840 
Veterans  law  judges;  new  titie  for  Board 
members,  13463 
Loan  guaranty: 
Properties  conveyance  to  VA  by  holders;  title 
evidence  and  occupancy  requirements;  and 
partial  payments  acceptance; 
indemnification  of  default  withdrawn, 
23873 
Medical  benefits: 
Compensated  Work  Therapy/Transitional 
Residence  Program,  13461 
National  Practitioner  Data  Bank;  participation 

policy,  30141 
Semi-annual  agenda,  26066 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  2480. 

2481.  10564,  10565.  13632,  13999,  14000, 

16703.  16704.  17228.  18851.  18852. 

18853,  18854,  19604,  19605,  19606, 

19607,  20351.  20352.  20720.  20721. 

20722.  21042,  21043.  22284.  23083. 

23084.  27750,  29208,  2%32.  30048, 

32414,  33607 
Subnussion  for  OMB  review;  comment  request 

2481,  2482.  2483,  2484.  2485,  2486,  2487. 

10566.  13632.  13633.  14001,  18855, 

21044,  21445,  21446,  21822,  22285, 

27751,  28597,  29209 


Committees;  establishment  renewal,  termination, 
etc.: 
Oaims  Processing  Task  Force,  22074 
Cost-of-living  adjustments  and  headstone  or 

marker  allowance  rate,  16976 
Federal  Financial  Assistance  Management 

Improvement  Act  of  1999;  implementation 
plan  of  action;  comment  request  4584 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  Providers  Grant  and  Per  Diem 
Program,  21198 
Human  Research  Protection  Accreditation 
Program: 
Standards  availability,  28597 
Legal  interpretations;  General  Counsel -precedent 
opinions: 
Veterans'  benefits  under  VA  administered  laws; 
summary,  33309 
Means  test  thresholds;  cost-of-living  adjustments, 

3649 
Medical  benefits: 
Veterans'  medical  care  or  services;  reasonable 
charges,  23334 
Meetings: 
Qaims  Processing  Task  Force,  29887 
Education  Advisoiy  Committee,  13378 
Environmental  Hazards  Advisory  Committee, 

13378 
Former  Prisoners  of  War  Advisory  Committee, 

22075 
Health  Services  Research  and  Development 
Service  Scientific  Review  and  Evaluation 
Board,  32663 
Medical  Research  Service  Merit  Review 

Committee,  11633 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee,  23979 
Rehabilitation  Advisory  Committee,  22075 
Rehabilitation  Research  and  Developm«it 
Service  Scientific  Merit  Review  Board, 
2049 
Research  and  Development  Cooperative  Studies 

Evaluation  Committee,  22076 
Special  Medical  Advisory  Group,  14985 
Veterans  Affairs  Department  Facilities 
Structural  Safety  Advisory  Committee, 
22077 
Veterans  Readjustment  Advisoiy  Committee, 

7693 
Voluntary  Service  National  Advisory 

Committee,  27752 
Women  Veterans  Advisory  Committee,  1 1634, 
32415 
Outer  burial  receptiicle;  private  purchase  in  lieu 
of  govemment-fumished  graveliner  in  VA 
national  cemetery;  monetary  allowance, 
20860 
Privacy  Act: 
Computer  matching  programs,  20032,  28236, 

30049 
Systems  of  records,  3650,  3653,  6764,  16705, 
20033,  20860,  27752,  2%33,  29635, 
30049,  30271 
Systems  of  records,  29209Reader  Aids 
Real  prt^rty;  enhanced  use-leases: 
Albany.  NY;  Samuel  S.  Stratum  VA  Medical 
Center,  2488 
Reports  and  guidance  documents;  availability,  etc.: 
Cemeteries  and  Memorials  Advisory 

Committee;  1999  and  2000  FY  report 
32664 
Special  Medical  Advisory  Group;  annual  report 

9902 
Veterans  Readjustment  Advisory  Committee; 
annual  report  34329 


Service-connected  benefits;  cost-of-living 

adjustments.  28598 

Veterans  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1 183. 
29602 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  Veterans  Reintegration  Projects. 

19539 
Veterans  Workforce  Investment  Programs, 
19559 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Crime  victim  compensation  program.  27158 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Antiterrorism  and  Emergency  Fund  for  terrorism 
and  mass  violence  crimes;  guidelines, 
17577,  19004 

Wage  and  Hour  Division 

NOTICES 

American  Samoa;  special  industry  comnuttee  for 
all  iixlustries;  ai^intment  convention,  and 
hearing,  7513 

Western  Area  Power  Administration 

NOTICES 

Environmentid  statements;  availability,  etc.: 
Sacramento  Area  Voluige  Support  Project  CA; 
public  workshop,  15117 
Floodplain  and  wetlands  protection;  enviroomeatal 
review  determinations;  availability,  etc.: 
Loveland,  CO;  Boyd-Valley  1 15-kV 

transmission  line  rebuild  and  upgrade 
project  8587 
Natrona  County,  WY;  Casper  Creek  Crossing, 
Spence-Thermopolis  230-kV  and  Alcova- 
Copper  Mountain  1 15-kV  transmission  line 
repairs,  33678 
Willision,  ND;  Chariie  Creek-WUlistoo 
transmission  line  fiber  optic  overhead 
ground  wire  installation  project.,  17173 
Loveland  Area  Projects;  posl-2()04  resource  pool; 

allocation  procedures,  etc..  24133 
Path  1 5  transmission  constraints,  intent  to  relieve; 
transmission  expansion;  statements  of  interest 
31909 
Power  rate  adjustments: 
Boulder  Canyon  Project  10018 
Central  Valley  Project  and  Califomia-Oregoo 
Transmission  Project  21202 
Salt  Lake  City  Area  Integrated  Projects;  power 
allocation;  post-2004  resource  pool,  31910 

White  House  Office 

NOTICES 

Regulatory  review  plan  (Memorandum  of  January 
20,  2001),  7702 

Women's  Progress  Commemoration 
Commission 

NOTICES 

Meetings,  18855,  28945 
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Workers' 


Workers'  Compensation  Programs 
OfBce 

RULES 

Energy  Employees  Occupatioiial  Illness 

Compensation  Program  Act;  implementation: 
Lump-sum  payments  and  medical  benefits 

payments  to  covered  DOE  employees,  their 


suTvivon,  and  certain  vendors,  contractofs, 
and  subcontractors,  28948 
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QUIOE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  InfonnatioD  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  tne  Office  of  the  Federal  Re^er  from 
information  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact 

Gary  Posselt,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 
202-523-5227  or  202-523-5228. 


Agency  and  sut)agency 
name 


Department  of  Defense, 
Office  of  the  Secretary 


Department  of  Defense, 
Department  of  the  Air 
Force 


Department  of  Defense, 
Department  of  the 
Army,  Information  Sys- 
tems Command,  Arniy 
Publications  Commar>d 
and  Printing  Command 

Department  of  Education 
(ED),  Office  of  the  As- 
sistant Secretary  for 
Legislation  and  Public 
Affairs 


Department  of  Energy, 
Bonneville  Power  Ad- 
ministration 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Centers  for  Disease 
Control  (HHS/PHS/ 
CDC) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


DoD  Directives  System  Quarterly 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


The  Master  Catalog  lists  Air  Force 
publications,  forms,  and  visual 
aids.  Instructions,  manuals,  hand- 
books, and  directories  are  listed  to- 
gether under  each  subject  series. 
Fomis  are  listed  by  numt}er  or 
functional  area. 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Forms)  Jan.  1,  1997.  Printed 
in  microfiche  and  CD-ROM 
version. 

ED  Index  contains  those  records  re- 
quired by  Publk;  Law  90-23  (Free- 
dom of  Information  Act).  The  index 
is  a  guide  to  ED  polk^es,  instruc- 
tion memoreinda,  organization 
functk>n  statements,  guidelines, 
decisk)ns  and  procedures  not  pub- 
lished in  the  Federal  Register, 
Contains  records  originated  since 
May  4,  1980;  updated  quarterty 

SPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  di- 
rectives material  indexed  by  sut>- 
ject  and  BPA  Manual  chapter  num- 
ber 


Order  from;  price;  make  checks  pay- 
abief 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  Information  Act  (P.L  90-23). 
This  index  provides  identifying  in- 
formation, by  program  and  subject, 
for  the  publk:  as  to  any  matter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub- 
lished in  the  Federal  Register. 
Index  is  updated  quarteriy 


Sut)scriptk>n  service  is  $13.00  annu- 
ally. Mail  certified  bank  check  or 
postal  mor)ey  order  to  the  Director, 
Naval  Publkations  and  Printing 
Service,  Eastern  Diviskxi,  Buikjing 
4,  SectkHi  D,  700  Robbins  Avenue, 
PhMadeiphia,  PA  19111 


Available  on  the  WorM  Wide  Web  at 
http://afpubs.hq.af.mil/. 


National  Technical  Information  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road,  SpringfieM, 
VA  22161 


Freedom  of  Informatkni  Offcer,  De- 
partment of  Educatk>n,  Office  of 
Legislation  and  Publk;  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


The  publk:  may  review  the  index,  ot>- 
tain  a  copy  of  the  index,  without 
charge,  or  secure  further  infomia- 
tk)n  conceming  the  contents  of  the 
records  listed  by  contacting  Bonne- 
ville Power  Administration's  Offk:e 
of  Media  Relatk>ns,  905  NE.  11th 
Avenue,  Portland,  OR  97232,  or 
the  Washington,  DC,  Office,  For- 
restal  Building,  Room  8Q-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


Publk;  Inquiries,  Communcations 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


For  inspectx>n,  copying,  or  additk>nal 
informatkin  contact 


For  inspectk)n  and  copying:  Director 
for  Freedom  of  Informatkyi  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1 1 71 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Offk»r, 
Washington  Headquarters  Serv- 
k»s,  Washington,  DC  20301 

Telephone  202-697-41 1 1 

For  addttk>nal  infornuitk>n,  contact 
tt>e  Air  Force  Departmental  Put>- 
lishing  Offks,  Boiling  AFB,  Wastv 
ington.  DC,  20332. 


Director,  Army  Put>lcatk>ns  and 
Printing  Command,  Hoffman  BMg., 
Alexandria,  VA  22331-0302 


Office  of  Legislatkxi  and  PubMc  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW..  Wash- 
ington. DC  20202 

Telephone  202-245-8907  or  202- 
472-3850 


Bonneville  Power  Administratkxi  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Dlstrk:ts  at  the  tol- 
k>wing:  1500  NE.  Irving,  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N.,  Seattle,  WA  98109;  U.S.  Cthse. 
West  920  Riverskfe  Ave.,  Spo- 
kane, WA  99201;  West  101  Poplar 
St.,  Walla  Walla.  WA  99362;  U.S. 
Federal  BWg.,  211  E.  7th  Ave.,  Eu- 
gene, OR  97401;  800  Kensington, 
Missoula,  MT  59801;  U.S.  Federal 
BkJg.,  301  Yakima  St.,  Wenatchee, 
WA  98807;  1650  HoUipaik  Dr., 
Idaho  Falls,  ID  83401;  and  550 
West  Fort  Street,  Boise,  ID  83724 

Publk:  Inquiries,  Communicatkxis 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 
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Agency  and  subagency 
name 


Departnwnt  of  Health 
and  Human  Services, 
Public  Health  Service, 
Food  and  Drug  Admin- 
istration (HHS/PHS/ 
FDA) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Oder  from;  price;  make  checks  pay- 
able to— 


Analyst  Operatk>ns  Manual:  Training 
information,  instructkxis  and  proce- 
dures for  new  laboratory  personnel 


Bkhresearch  Monitoring  Manual  for 
Supervisory  Investigators,  NCTR 
l^ondinical:  One-week  course  con- 
ducted by  the  National  Center  for 
Toxicotogical  Research 

Center  for  Drugs  and  Biokigics  Staff 
Manual:  Primarily  coricemed  with 
the  preparatk>n  and  review  of  doc- 
uments within  the  Center  for  Drugs 
andBiotogns 

Center  for  Food  Safety  and  Applied 
Nutritkxi  Daily  Operating  Guide: 
Primarily  corx^med  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  kx  Veterinary  Medicine  Policy 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparatkm 
and  review  of  documents  within 
the  Center  for  Veterinary  Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  polKy, 
including  those  statements  whKh 
contain  regulatory  action  guidance 
informatk>n 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  Instruc- 
tk)ns  directed  to  FDA  field  oper- 
atk>ns  for  Program  Management 
System  (PMS)  project  implementa- 
tkm 

Drug  Autoanalysis  Manual:  A  manual 
of  automated  methods  which  pro- 
vides content  uniformity  test  spect- 
fKations  in  USP  XVII  and  NF  XII. 
Provides  assurance  of  homo- 
geneity within  a  single  tot  for  a 
safe  and  effective  dmg  supply. 
Specifnations  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quarv 
tities  (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects  used 
for  reporting  project  informatk>n 
into  the  Program  Oriented  Data 
System  (PODS) 

Fiekj  Management  Directives:  FDA 
field  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

lnspectk>n  Operations  Manual: 
Standard  operating  inspectnnal 
and  investigational  procedures  and 
instructions  used  by  FDA  Inves- 
tigational personnel 


Nattonal  Technkal  Informatton  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springifekj,  VA  22161.  Accesston 
#PB85-2 11639:  $46.50  for  paper 
copy,  $6.50  for  miaofKhe 

Food  and  Drug  Administration,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
ttie  Food  and  Drug  Administratk)n 

Food  and  Drug  Administration,  Free- 
dom of  Infomiatwn  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Administratnn 

Food  and  Drug  Administratwn,  Free- 
dom of  lnfomiatk)n  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administratnn 

Food  and  Drug  Administratkjn,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administrat»n 

Natk>nal  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfiekj,  VA  22161.  Manual  ac- 
cesskxi  #PB88-915499,  $109.95; 
subscriptkm  accesskm  #PB88- 
915400,  $135.00 

Natkjnal  Technkal  Information  Serv- 
ce,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfieW,  VA  22161.  Entire  man- 
ual accessKHi  #PB89-920499, 
$157.95;  subscription  accessnn 
#PB89-920-400,  $425.00 

Food  and  Dmg  Administratton,  Free- 
dom of  Infomnatwn  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administratkxi 


For  inspectton,  copying,  or  additk>nal 
information  contact 


Agency  and  subagency 
name 


Food  and  Drug  Administratkw,  Free- 
dom of  Infonnation  Staff,  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $100.00.  Payable  to 
the  Food  and  Drug  Administratton 

Food  and  Drug  Administratton,  Free- 
dom of  Infonnation  Staff,  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $35.00.  Payable  to 
the  Food  and  Drug  Administratton 

National  Technical  Informatton  Serv- 
toe,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd.. 
Springfieto,  VA  22161.  Manual  ac- 
cession #PB88-913399,  $55.95; 
suttscriptton  accesston  #PB88- 
913300.  $65.00 


Food  and  Drug  Administratkxi,  Free- 
dom of  Infonnatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Inspector  Training  Manual:  Basto 
training  manual  for  food  and  drug 
inspectors  and  inspection  tech- 
nk)ues 

Inspector's  Manual  for  State  Food 
and  Drug  Otftoials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  inspectional  and  inves- 
tigational procedures.  Part  (2):  pro- 
gram section  outlines  the  specifto 
recommended  inspectional  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures whtoh  are  not  relevant  to 
State  Food  and  Drug  Offtoials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesttotoe  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesttotoes  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  informatton  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vkled  into  two  parts — (1)  proce- 
dures for  measuring  fill-of-con- 
tainer,  statisttoal  evaluatton  accept- 
able common  or  usual  declaratton 
of  quantity  of  contents;  (2)  informa- 
tton on  sampling  where  special 
technk^ues  are  required 

Regulatory  Procedures  Manual: 
GukJance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  GukJes— Organizatton 
and  Delegattons:  Directives  issued 
by  FDA  to  establish  poltoy,  organi- 
zatton, procedures  or  responsibil- 
ittos  in  the  administrative  area 

Supervisory  Investigators  Gutoe: 
QukJelines  to  etssist  supervisory  in- 
spectors in  managing  investiga- 
ttonal  groups 

Index  to  Administrative  Staff  Manu- 
als: Current  listing  of  ail  staff 
manuals  with  irxlexes  and/or  table 
of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


Food  and  Dmg  Administratton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administratton 

Food  and  Drug  Administratton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Dmg  Administratton 


Food  and  Drug  Administratton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administratton 

National  Technical  Informatton  Sen^ 
ice,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfieW,  VA  22161.  Volume  I— 
Accesston  #PB88-911799,  $62.95. 
Volume  II— Accesston  #PB88- 
911999,  $193.95.  Entire  Manual— 
Accesston  #PB86-91 1 799,  $230.00 

Food  and  Drug  Administratton,  Free- 
dom of  Informatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.60.  Payable  to 
the  Food  and  Drug  Administration 


For  inspection,  copying,  or  addittonal 
informatton  contact 


Food  and  Drug  Administratton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administratton,  Free- 
dom of  Infonnatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administratton 

Food  and  Dmg  Administratton,  Free- 
dom of  Informatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administratton 

Food  and  Drug  Administratton,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administratton 
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Agency  and  subagency 


Department  of  Health 
and  Human  Services, 
Public  Health  Sennce, 
Health  Services  Ad- 
ministration (HHS/PHS/ 
HSA) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Department  of  the  Inte- 
rior, Office  of  the  Sec- 
retary 


Department  of  the  Inte- 
rior, Office  of  Acquisi- 
tion and  Property  Man- 
agement 


HSA  Freedom  of  Information  Act 
(FOIA)  Index:  Mar.  1975  to  June 
30,  1982.  The  HSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circul£vs,  memoranda,  notices  arvl 
guides  used  by  the  components  of 
HSA.  All  infonmation  Included  in 
this  index  is  cunent  as  of  June  30, 
1982.  The  respective  bureau  level 
indexes  are  listed  as  follows:  OA— 
Office  of  the  Administrator: 
OCPA— Public  Affairs  Manage- 
ment System  Manual;  OPEL— HSA 
forward  plan,  fiscal  year  1979-83; 
OM/OCG — HSA  procurement  oper- 
ating instructions;  OM/OMP— HSA 
transmittal  notices  for  supplements 
to  HHS  manuals;  HSA  Circulars; 
OM/OFS — policy  decisions,  proce- 
dures, and  optnion.  BMS— Bureau 
OF  Medical  Services:  Division  of 
Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to  HHS 
manuals;  Manual  of  Operations  for 
PHS  Health  Unit,  DFEH,  BMS; 
BMS  circulars;  Contract  Physi- 
cian's Guide.  IHS— iNOiAN  Health 
Services:  IHS  circulars;  IHS  sup- 
plements to  HHS  manuals;  IHS 
Operations  Manual;  General  Courv 
sel  opinions;  policy  and  procedural 
manual  and  drcutars.  BCHS— Bu- 
reau OF  Community  health  Serv- 
ices: BCHS  administrative  guide 
system;  BCHS  Operations  Manual; 
Emergency  Medical  Service  Sys- 
tems Program  Guidelines;  BCHS 
Regional  Memorandum  Series. 
BHPDS— Bureau  of  health  per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  Include  memo- 
randa, guidelines,  handbooks  and 
procedures 

Electronic  Library  of  Interior  Policies. 
Includes  a  Table  of  Contents  of 
DOl  Directives,  i.e..  Departmental 
Manual  Chapters  and  Secretary's 
Orders.  The  documents  in  the  sys- 
tem contain  descriptions  of  DOl 
headquarters  and  field 

oranizations,  delegations  of  autfior- 
ity,  internal  policies,  guidelines, 
procedures,  and  other  administra- 
tive matters.. 

401  DM  -  Departmental  Manual  Addi- 
tions to  the  Federal  Acquisition 
Regulation  (FAR) 


Order  from;  price;  make  checks  pay- 
able to— 


Office  of  Communications  and  Public 
Affairs.  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville,  MD  20857.  Checks  payable 
to  HHS/Public  Health  Service.  Mail 
to  HSA  Collection  Offwer,  HHS/ 
PHS/HSA,  Room  16-^,  5600 
Fishers  Lane,  Rockville.  MD 
20857.  Fees  charged  for  research 
£ind  reproduction  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  informatkm 
under  the  FOI  regulatkxis  (45  CFR 
parts  subpart  E) 


For  inspection,  copying,  or  additkxuil 
Information  contact 


Offtte  of  Communicatkxis  and  Public 
Affairs.  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857 


Internet  address:  http://elips.doi.gov 
(Copies  of  documents  in  Vhe  sys- 
tem may  be  downk>aded  at  no 
charge.) 


Hard  copy  no  maintained. 


Questions  or  requests  for  assistance 

in  ot>tainlng  copies  of  documents 
listed  but  not  in  the  system  shoukj 
be  directed  to:  Offfce  ot  Planning 
and  Performance  Management, 
U.S.  Department  of  the  Interior. 
Washington,  DC  20240.  One  copy 
will  be  provkled  at  no  charge. 
Telephone  202-208-3059 


Website:  http://www.doi.gov/pam  or 
Office  of  Acquisitk}n  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512.  Washington.  DC  20240 

Telephone  202-208-3348 
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Agency  and  subagency 
name 


Department  of  the  Inte- 
rior, Office  of  Per- 
sonnel Policy 


Department  of  the  Inte- 
rior, Offk»  of  Aircraft 
ServKes 


Department  of  the  Inte- 
rior. Bureau  of  Indian 
Affairs 


Department  of  the  Inte- 
rior, Bureau  of  Land 
Management 


Department  of  the  Inte- 
rior, Bureau  of  Rec- 
lamation 


Department  of  the  Inte- 
rior, U.S.  Geokigical 
Survey 


Index  title:  period  covered,  brief  de- 
scription of  contents 


410  DM  -  Departmental  Manual  Addi- 
tion to  the  Interior  Property  Marv 
agement  Regulations  (IPMR) 


Electronic  Library  of  Interior  human 
resources  management  issuances; 
includes  an  index  of  Personnel 
Bulletins,  Personnel  Management 
Letters,  Personnel  Handbooks,  and 
Departmental  Manual  Chapters. 
These  documents  contain  descrip- 
tions of  delegations  of  personnel 
management  authority,  internal 
policies,  guidelines,  procedures, 
and  other  administrative  matters 
dealing  with  human  resources 
management. 

OAS  Operational  Procedures  Memo- 
randum No.  99-1,  dated  Jan.  1, 
1999.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memoranda  Information. 

Bureau  of  Indian  Affairs  Index  dated 

Aug.  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Instruction  Memorandums,  FY-98  to 
FY-2000 

Infomiation  Bulletins,  FY-98  to  FY- 
2000 

Director's  Office  Instruction  Memo- 
randums, FY-98  to  FY-2000 

Director's  Office  Instnxrtion  Bulletins, 
FY-98  to  FY-2000 

Manuals  Issued  Oct.  10,  1996  to 
Dec.  12,  1999 

Handbooks  Issued  Oct.  10.  1996  to 
Dec.  12.  1999 

Instruction  Memorandums  are  tem- 
porary issuances  containing  new 
Bureau  polk:y.  lnformatk>n  Bulletins 
are  temporary  issuances  corv 
taining  informational  material. 
Manuals  and  Handbooks  are  per- 
manent issuances  containing  Bu- 
reau policy  and  procedures. 

Reclamation  Manual  Index  dated 
July  21,  2000. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  U.S. 
Geok>gkal  Sun/ey  Manual. 


Order  from;  price;  make  checks  pay- 
able to — 


Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 


Intemet  address:  http:/A(vww.doi.gov/ 
hmi/guidance/curronly.htm  (Copies 
of  documents  in  tfie  system  may 
be  downloaded  at  no  charge.) 


Office  of  Aircraft  Sen/ices 
2350  West  Robinson  Road 
P.O.  Box  15428 
Boise,  ID  83715-5428. 


Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  Constitution  Ave.,  NW. 
Washington,  DC  20245 
First  copy  no  charge 


Available  at  not  cost  from  the  Bu- 
reau's Intemet  site  at: 

http://www.blm.gov/nhp/efoia/wo/ 
woerr.html 

Paper  copies  available  at  13  cents 
per  page  from: 

Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
NW.,  Mall  Stop  750LS,  Wash- 
ington, DC  20240 

Make  checks  payat>le  to  the  Bureau 
of  Land  Management 


Bureau  of  Reclamaton,  Property  & 
Office  Servk»s,  D-7924,  Denver 
Federal  Center,  P.O.  Box  25007, 
Denver  CO  80225-0007 

No  charge. 


Directives  Offcer,  U.S.  Geological 
Survey,  807  Natk>nal  Center,  Res- 
ton,  VA  20192 


No  charge 


For  inspection,  copying,  or  additkxuy 
informatkm  contact 


Office  of  Acquisitkjn  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW,  Room 
5512,  Washington,  DC  20240 

Telephone  202-208-6649  or  202- 
208-4328 

E-mail:  chrismacarthur@os.doi.gov  or 
teresa_barry@os.doi.gov 

Wet>site:  http://www.doi.gov/pam 

Questions  or  requests  for  assistarx^ 
in  obtaining  copies  of  these 
issuances  should  be  directed  to: 
Office  of  Personnel  Policy,  U.S. 
Department  of  the  Interior,  Wash- 
ington, DC  20240. 

Telephone  202-208-6751 


Office  of  Aircraft  Sen^k»s 
FOIA  Officer 
P.O.  Box  15428 
Boise,  ID  83715-5428 

Tele:  (208)  387-5750 
Fax:  (208)  387-5830 
Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  Constitutk)n  Ave.,  NW. 
Washington,  DC  20245 
Telephone  202-208-2977 


Department  of  the  Interior;  Bureau  of 
Land  Management;  Directives, 
Records,  and  Intemet  Group;  1 839 
C  Street,  NW.;  Mail  Stop  750LS; 
Washington,  DC  20240 

Telephone:  202-452-5193 

Facsimile:  202-452-0395 

E-mail: 

Directives  Washington@blm.gov 


Bureau  of  Reclamation,  Property  & 
Office  Services,  D-7924,  Denver 
Federal  Center,  SIxtti  Avenue  & 
Kipling,  Denver,  CO  80225 

Telephone  303-445-2048 

Irrtemet  address:  www.usbr.gov/ 
recman/rm-index.htm 

Directives  Officer,  U.S.  Geologcal 
Sun/ey;  807  National  Center,  Res- 
ton,  VA  20192 

Telephone  703-648-7313 
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Agency  and  subagency 
name 


Department  of  the  Inte- 
rior, Fish  and  Wildlife 
Service 


Department  of  the  Inte- 
rior, Minerals  Manage- 
ment Service 


Department  of  the  Inte- 
rior, National  Park 
Service 


Department  of  the  Inte- 
rior, National  Park 
Senhce,  Administrative 
Program  Center 

Department  of  the  Inte- 
rior, National  Park 
Sen/ice,  Office  of  Pot- 
icy 


Department  of  the  Inte- 
rior, Office  of  Hearings 
and  Appeals 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Centralized  Library  of  Servlcewkle 
Policies  -  contains  indexes  to  Fish 
and  Wildlife  Sen/ice  manuals,  pot- 
icy  issuances,  orders,  handbooks, 
and  other  documents  that  guide 
employees  in  managing  FWS  pro- 
grams, to  include: 

Fish  and  Wildlife  Service  Manual 

National  Policy  Issuances 

Director's  Orders 

Federal  Register  Documents  (FWS) 

Handbooks 

Memoranda 

Table  of  Contents  and  Checklist  to 
Basic  Minerals  Management  Serv- 
ice Manual.  Listed  numerically  by 
part,  series,  chapter,  release  num- 
ber, date,  and  pages. 

Index  of  Director's  appeal  deciskxis 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  Jan.  1, 1993 


Electronic     Director     Orders/Proce- 
dures 


Listing  of  Director's  orders,  harxl- 
books,  reference  manuals,  and 
other  documents  that  guide  em- 
ptoyees  in  managing  paries/pro- 
grams administered  by  the  NPS. 
List  of  guidelines,  special  direc- 
tives, and  staff  directives  still  in  ef- 
fect 


Index-Digest.  Index  of  synopses  for 
all  decisions  decided  by  Office  of 
Hearings  and  Appeals  Boards  of 
Appeal  and  published  Solicitor's 
dectsk>ns  under  specific  topkal 
headings.  Useful  in  researching 
legal  hoUlngs  of  Department  of  the 
Interior.  Put)lished  quarterty.  annu- 
ally and  on  5-year  basts. 


Order  from;  price;  make  checks  pay- 
able to- 


Available  at  no  cost  from  the  Serv- 
ice's web  sites  listed  below.  Paper 
copies  available  In  accordance 
with  fee  schedule  in  43  CFR  2,  Ap- 
pendix A. 

http://policy.fws.gov/index.html 

http://polk:y  .tws.gov/manual.html 

http^/policy  .fws.gov/npi.html 

httpy/pdicy  .fws.gov/do.html 

http://policy.fws.gov/library/ 
frindex.html 

http://polk:y  .fws.gov/hbindex.html 

http://polk:y.fws.gov/library/ 
memindex.html 

In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


U.  S.  Dept  of  the  Interior,  National 
Park  Servk»,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Servk^s  Division 

No  charge 

Telephone  202-623-5043 

No  charge 


Chief.   Otfce   of   Polfcy,   MS  2414. 

Main  Interior  Buikjing,  Washington. 

DC  20240. 
Telephone  202-208-7456. 


For  inspectkxi.  copying,  or  additional 
information  contact 


Agency  and  subagency 
name 


Editorial  Branch,  Office  of  Hearings  & 
Appeals,  4015  Wilson  Blvd.  Arling- 
ton, VA  22203. 

Telephone  703-235-3791 

Price:  $495.00  annually  for  quarterty 
issues  and  bound  cumulative  issue 
at  end  of  calendar  year.  Checks 
made  payable  to  "Depeutment  of 
the  Interior." 

Price  for  photocopies  as  prescrit)ed 
in  Department  fee  schedule  for 
Freedom  of  lnformatk)n  Act  infor- 
matk>n  (43  CFR  Part  2,  /Vppendix 
A).  Checks  made  payat>le  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  issue  is  set  t>y 
Government  Printing  Office  and 
available  from  that  agency. 


Division    of    Policy    and    Directives 

Management 
Fish  and  WikJIife  Servne 
4401  N.  Fairtax  Drive 
Room  222 
Arlington,  VA  22203 
Telephone  703-35&-2482 
Email  Address: 
Hope— Grey(S)mail.fws.gov 


Chief,  Strategic  Direction  and  Coordi- 
natk>n  Branch,  381  Elden  Street, 
MS-2200,  Hemdon.  VA  20170- 
4817 

Telephone  703-787-1258 

Chief,  Appeals  Division,  Offfce  of 
Policy  and  Management  Improve- 
ment, 1849  C  St.,  NW.,  MS-4230, 
Washington,  DC  20240, 

Telephone  202-208-2622 

U.  S.  Dept  of  the  Interior,  NatkKial 
Park  Senflce,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Diviskxi 


http://www.nps.gov/refdesk/ 
Refdesk.htm 


Chief,  Offne  of  Policy,  MS  2414, 
Main  Interior  BuiUing,  Washington, 
DC  20240. 

Telephone  202-208-7456. 


http://www.nps.gov/refclesk/ 
poKcie.html 

Editorial  Branch,  Offce  of  Hearings 
and  Appeals,  4015  Wilson  Blvd. 
Arilngton,  VA  22203. 

Telephone  703-235-3791 


Department  of  the  Inte- 
rior, Office  of  Inspector 
General 


Department  of  the  Inte- 
rior, Office  of  Surtace 
Mining 


Department  of  Labor 


Legal  Sendees  Corpora^ 
tk>n 


Department  of  Transpor- 
tation. Federal  High- 
way Administration 
(FHWA) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Indian  Citator.  Index  of  authorities 
cited  in  decisions  of  the  Interior 
Board  of  Indian  Appeals  (IBIA).  Ini- 
tial publication  covers  volunr)es  1- 
15  of  IBIA  decisions.  Updated  an- 
nually. 


Administrative  Manual.  Index  related 
to  administrative  policies,  proce- 
dures and  standards  as  contained 
in  ttie  Administrative  Manual 


Inspector  General  Manual  Index, 
Dec.  17, 1992. 

Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  vol- 
ume, chapter,  section,  and  sub- 
sectk>n 

Listing  of  Directives  which  are  con- 
sidered in  effect  with  respect  to 
cunent  operations  of  the  Bureau. 
Historical  listing  of  Directives  not 
cun-ently  in  effect  Internet  ad- 
dress: http://www.osmre.gov/ 
directiv.htm 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Overview  and 
Guide  to  DOL  agencies  and  sub- 
agencies  with  Information  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sub- 
agency;  includes  cross-reference 
to  agencies  by  statute  or  executive 
order  28  pages 

LSC  Index  lists  decisk>ns,  opinions, 
statements  of  policy,  manuals,  and 
other  records  of  general  interest  to 
members  of  the  public  In  under- 
standing the  activities  of  the  Cor- 
poration. The  index  contains 
records  from  1975  to  date. 

Cease  and  Desist  and  Driver  Dis- 
qualifKation  Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  and  driver  disqualification 
final  orders  of  the  Federal  Highway 
Administrator;  items  listed  are 
Identified  by  case  docket  number, 
name  of  carrier  and  date  notk^e  of 
investigatk>n  was  mailed 

Opinions  and  Final'  Orders  of  the 
FHWA  in  Regard  to  the  Regulation 
of  Toll  Bridges:  1968-1984  listing 
of  opinions  and  final  orders  regard- 
ing regulation  of  toll  bridges  issued 
by  the  Federal  Highway  Adminis- 
trator, which  identifies  the  case 
and  the  date  issued 


Order  from;  price;  make  checks  pay- 
able to — 


Administrative  Divisk)n  Subscription 
Service,  Offk»  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd.,  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3799 

Price:  $40.00  for  Citator.  Checks 
made  payable  to:  Department  of 
the  Interior. 

Administrative  Division,  Office  of 
Hearings  &  /Appeals,  4015  Wilson 
Blvd.,  Ariington,  VA  22203. 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Infomiatkm  Act  Infor- 
matkMi  (43  CFR  Part  2,  /Appendix 
A).  Checks  made  payable  to  De- 
partment of  the  Interior. 

In  accordance  with  fee  sabeduie  in 
43  CFR  Part  2,  Appendix  if  -  Fees 
Offk»  of  Inspector  General 


Offk»  of  Surtace  Mining,  Office  of 
Administratwn,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Con- 
stitution Ave.,  I^W.,  Washington, 
DC  20240 


One  copy  only,  no  charge. 
Telephone  202-208-2593 

Mail  $4.20  check  payable  to  DE- 
PARTMEt^  OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Admin- 
istrative Law,  Division  of  Legisla- 
tion and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428.  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Sendees  Corporatwn, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


For  inspectnn,  copying,  or  additx>nal 
informatkjn  contact 


Administrative  Division  Subscriptkxi 
Service,  Office  of  Hearings  &  /Ap- 
peals, 4015  Wilson  Bfvd.,  Arling- 
ton, VA  22203. 

Telephone  703-235-3799 


Administrative  Division,  Offwe  of 
Hearings  and  Appeals,  4015  Wil- 
son Blvd.,  Ariington,  VA  22203. 

Telephone  703-235-3793 


Richard  Farr,  Deputy  Chief,  Diviskxi 
of  Acqulsitkxis  and  Management 
Operatk)ns,  Office  of  Inspector 
General,  1849  C  Street,  NW.  MS 
5341,  Washington,  DC  20240 

Telephone  202-208-4599 

Offk:e  of  Surtace  Mining,  Office  of 
Admlnistratkxi,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Corv 
stitutkxi  Ave.,  NW.,  Washington, 
DC  20240 

Telephone  202-208-2593 


Administrator,  FOI/^A,  Counsel  fc)r 
Administrative  Law,  Division  of 
Legislation  and  Legal  Counsel,  Of- 
fice of  the  Solk;itor,  Department  o* 
Labor,  200  Constitution  Avenue, 
NW.,  Room  N2428,  Washington. 
DC  20210 

Telephone  202-523-9277 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporatkxi, 
750  First  Street,  NE,  Washington. 
DC  20002-4250. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 
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Agency  and  subagency 
name 


Department  of  the  Treas- 
ury, Departmental  Of- 
fices 


Index  title:  period  covered,  brief  de- 
scri|3tion  of  contents 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
caooed 


Commodity  Futures  Trad- 
ing Commission 


Order  from;  price;  make  checks  pay- 
able to— 


Index  of  Selected  Records.  July  1967 
to  Dec.  31,  1994.  Index  either  con- 
tains the  folowing  information  or 
indicates  where  the  puWe  may  ot>- 
tain  information,  decisions,  state- 
ments of  the  general  course  and 
method  by  whk:h  functnns  are 
channeled  and  determined;  a  de- 
scriptxMi  of  the  central  and  fieW  of- 
fices; mies  of  procedure,  descrip- 
tkxis  of  forms;  substantive  mIes 
and  statements  of  general  policy 
and  interpretations  adopted  by  the 
agency;  and  each  amendment,  re- 
vision, or  repeal  of  the  foregoing; 
final  adjudications  of  cases;  state- 
ments of  policy  and  interpretations 
which  have  been  adopted  by  the 
agerwy  and  are  not  published  in 
the  Federal  Register,  and  adminis- 
trative staff  manuals  and  instruo- 
tkxis  to  staff  that  affect  a  member 
of  the  publk;  for  the  Departmental 
Offices,  Intemal  Revenue  Service, 
United  States  Customs  Senrtce, 
United  States  Secret  Service,  Bu- 
reau of  Alcohol,  Tobacco  and  Fire- 
arms, Bureau  of  Engraving  and 
Printing,  Finfuicial  Management 
Sennce,  United  States  Mint,  Bu- 
reau of  the  PublK  Debt,  Office  of 
the  Comptroller  of  the  Cunrency, 
Federal  Law  Enforcement  Trairwig 
Center,  Office  of  Thrift  Superviskm. 

ATBCB  Freedom  of  Infomiatwn 
Index;  June  1978  through  Novem- 
ber 1982:  Final  deciskxis  made  in 
adjudnatkm  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  Vhe  final  votes  of 
each  member  of  the  Board  in 
every  Board  pnxeeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  gukles  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additkxis  and  Deletk>ns  to 
ttie  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditkxis  and  deletkxis  through  Nov. 
3,  1989;  (b)  Cunent  index  Novem- 
ber 1989-Decembef  1991. 


Index  of  final  Commisston  opinkxis, 
inckjding  concurring  and  dissenting 
opinnns,  and  orders  in  the  adju- 
dttabon  of  cases.  Apr.  21.  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronotogcal  listings  of  final 
CommissNXi  opinkxis  and  orders  in 
enforcement  cases  and  reparatkxis 
proceedings  before  the  Commis- 
skxi) 

Index  of  statements  of  pdcy  and  in- 
terpretatkxis  adopted  by  the  Com- 
misskxi  and  not  published  in  ttie 
Federal  Register.  Apr.  21,  1975  to 
date 


Library,  Room  SOIO-KaT,  Department 
of  the  Treasury,  Washington,  DC 
20220.  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1.7.  Make  checks  payable 
to  Treasury  of  the  United  States 


For  inspectkm,  copying,  or  additkxial 
informatkxi  contact 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  Bkig.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  Informatkxi  Offwer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW..  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Educatkxi 

Publk:  Informatkxi  Offfee,  ATBCB, 
Rm.  1010,  330  C  St.  SW.  Wash- 
ington. DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Ottier  Severely  Handnapped, 
Crystal  Square  Bulkjing  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107.  Ariington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  ttie  United  States 

Offk^e  of  the  Secretariat,  Commodity 
Futures  Trading  Commisskxi,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  10  cents  per  page 


Freedom  of  Informatkxi  Offteer, 
ATBCB,  Rm.  1010,  330  C  SL, 
SW.,  Washington,  DC 

Telephone:  202-245-1591 

PuWfc  Informatkxi  Off»e.  ATBCB. 
Rm.  1010,  330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-24&-1591 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attentkxi:  Freedom  of  In- 
formatkxi Offk^er 


Offkse  of  the  Secretariat.  Commodity 
Futures  Trading  Commisskxi,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202-254-6314 


93 


Agency  and  subagency 
name 


General  Servk:es  Admin- 
istraton  (GSA) 


International  Boundary 
and  Water  Commis- 
skxi, United  States  and 
Mexkx),  U.S.  Section 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Commisston  administrative 
manuals  and  instructk>ns  to  staff 
that  affect  a  member  of  the  publk:. 
Apr.  21,  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  this  index) 

GSA  Freedom  of  Information  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  information 
whk:h  is  final  opinions,  Including 
concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudk:a- 
tkxi  of  cases.  Category  B  informa- 
tk>n  whk*  is  those  statements  of 
polk:y  and  interpretatk)ns  whkrfi 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  infomia- 
tion  whkrfi  is  administrative  staff 
manuals  and  instructk>ns  to  staff 
that  affect  members  of  the  publk; 


Brochure:  Amistad  Dam  and  Res- 
ervoir 


Brochure:  Fakx>n  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for  1 
year  covering  ftow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM.  to  Gulf  of  MexkX),  re 
storage  in  major  reservoirs,  diver- 
sk>ns,  suspended  silt,  chemkal 
analyses,  sanitary  aspects  of  water 
quality,  meteorologk;  data,  and  im- 
gated  areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Cok>rado 
River  and  other  Western  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Cruz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 

Color  print  map  -  Lower  Rto  Grande 
Valley  United  States  and  Mexk:o 


Order  from;  price;  make  checks  pay- 
able to— 


GSA,  Freedom  of  Informatkxi  Offk»r 
(ATRAR),  Washington,  DC  20405. 
Price:  $4.75.  Make  checks  payable 
to:  General  Sendees  Administration 


Project  Engineer,  U.S.  Section. 
IBWC.  Route  2.  Box  37.  Highway 
90  West.  Del  Rkj.  TX  78840.  No 
charge 

Reservoirs  Manager,  U.S.  Section. 
IBWC.  P.O.  Box  1.  Fateon  Village, 
TX  78545.  No  charge 

Division  Engineer,  Hydrographic  Divi- 
sk)n,  U.S.  Sectkxi,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission,  U.S.  Sectkxi 


Division  Engineer,  Hydrography  Divi- 
sion, U.S.  Sectkxi.  IBWC.  4171 
North  Mesa.  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $5.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commisskxi,  U.S.  Sectkxi 

Diviskxi  Engineer,  Projects  Diviskxi, 
U.S.  Section.  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14ac36>  $4.00  per 
map;  10>x28s  $3.00  per  map. 
Payable  to:  Internatwnal  Boundary 
and  Water  Commisskxi,  U.S.  Sec- 
tk)n 


For  inspectkxi,  copying,  or  additkxial 
informatkxi  contact 


GSA  Central  Offk»  Library  and  the 
business  servrce  centers  located  in 
each  regional  office  listed  bek>w: 

Central  Office  Library,  18th  &  F  Sts., 
NW.,  Rm.  1033,  Washington,  DC 
20405 

Business  Service  Centers: 

Natk>nal  Capital  Region: 

7th  &  D  Sts.,  SW.,  Washington.  DC 
20407 

Regkxi  1:  John  W.  McComiack  Post 
Offk»  and  Courthouse,  Boston. 
Mass.  02109 

Regkxi  2:  26  Federal  Plaza.  New 
Yorit.  NY  10278 

Region  3:  9th  &  Marttet  Sts..  Phila- 
delphia, PA, 19107 

Region  4:  Rk:hard  B.  Russell  BkJg., 
75  Spring  St.,  Atlanta.  GA  30303 

Regkxi  5:  230  So.  Deaitom  St.  Chi- 
cago. IL,  60604 

Regkxi  6:  1500  East  Bannister  Rd.. 
Kansas  City.  MO  64131 

Regkxi  7:  819  Taykx  St,  Ft  Worth. 
TX  76102 

Regkxi  8:  BuiUing  41.  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Regkxi  9:  525  Martcet  St.,  San  Fran- 
cisco. CA  94105 

Regkxi  10:  GSA  Center.  Auburn.  WA 
98002 

Project  Engineer,  U.S.  Sectkxi, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rk),  TX  78840 

Reservoirs  Manager,  U.S.  Sectkxi, 
IBWC,  P.O.  Box  1,  Fakxxi  Village, 
TX  78545 

Diviskxi  Engineer,  Hydrographk;  Divi- 
skxi,  U.S.   Sectk>n,   IBWC,   4171- 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Diviskxi  Engineer,  Hydrographc  Divi- 
skxi, U.S.  Sectkxi,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso, 
TX  79902 


Diviskxi  Engineer,  Projects  Diviskxi, 
U.S.  Sectkxi,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 
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Agency  and  subagency 
name 


Index  title:  period  covered,  Ixief  de- 
scription of  contents 


National  Archives  and 
Records  Administration 
(NARA) 


National  Science  Foun- 
dation (NSF) 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  corv 
ceming  the  operation  of  ttie  inter- 
national dams  and  reservoirs  corv 
stmcted  t)y  the  Governments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  boundary  between  the 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  been  adopt- 
ed by  NARA  since  Apr.  1,  1985, 
and  which  are  not  published  In  the 
Federal  Register  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy and  Interpretations,  and  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public 


Reviewer  panelist,  alphabetical  listing 
contains  name.  State,  and  institu- 
tion of  individuals  wfK>  have  re- 
viewed proposals  for  ttie  National 
Science  Foundation  for  the  pre- 
viously completed  Tiscal  year 


Order  from;  price;  make  checks  pay- 
able to— 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso. 
TX  79902.  No  charge 


Diviskm  Engineer,  Projects  DiviskKi, 
U.S.  Section,  IBWC.  4171  North 
Mesa.  Suite  C-310.  El  Paso.  TX 
79902.  Price:  $iaOO  per  map. 
Payat>le  to  International  Boundary 
and  Water  Commission,  U.S.  Seo- 
twn 

Sectkxi  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa.  Suite  C-310.  El 
Paso.  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  IntemationjU 
Boundary  and  Water  Commission. 
U.S.  Section 

Poiiof  and  Program  Analysis  Diviskxi 
(NAA).  Natk>nal  Archives,  CoUege 
Parte,  MD  20740^001 

One  copy  only  (free). 


For  inspection,  copyir)g,  or  additkMial 
information  contact 


Diviston  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Diviskw  Engineer,  Projects  Diviston, 
U.S.  Sectton,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Sectk>n  Secretary.  U.S.  Sectnn, 
IBWC.  4171  North  Mesa.  Suite  C- 
310,  El  Paso.  TX  79902 


Poltoy  and  Program  Analysis  Diviskxi 
(NAA).  Room  3200,  National  Ar- 
chives at  College  Parte,  8601 
Adelphi  Rd.,  College  Parie,  MD 
20740-6001. 

Telephone  301-713-6730 


NSF  Library.  Room  245,  1800  G  SL. 
NW..  Washington,  DC  20550 


95 


Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  Impor- 
tant Notices  in  effect  as  of  Jan.  24, 
1986:   (1)  Office  of  the  Director 
Staff  Memoranda  (O/D's);  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notices.  O/D's  are 
used   by  the   NSF   Director  and 
Deputy   Director  to  communicate 
infomiation  to  the  staff.  O/D's  also 
may  be  used  to  convey  short-term 
polKy    statements    or   the    initial 
statement  of  tong-term  policy.  NSF 
Bulletins       transmit       approved 
changes  to  polk:y  and  convey  ad- 
ministrative or  "housekeeping"  in- 
formation.  Signifk»nt  NSF   policy 
and  procedure  are  located  in  NSF 
Manuals.    NSF   Circulars    (histori- 
cally used  to  communk:ate  policies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  discontinued.  Hand- 
books, less  fomial  than  Manuals, 
provide  compendia  of  informatk>n 
conceming    NSF    programs,    i.e., 
they  do  not  establish  NSF  pdtey. 
Important  Notices  are  the  Direc- 
tor's  primary   means   of  commu- 
nicating with  organizatkms  receiv- 
ing or  eligible  for  NSF  support.  Im- 
portant Notices  are  issued  over  the 
Director's  signature  and  convey  in- 
formation on  NSF  polkaes  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  interest  to  the  aca- 
demk:  community  and  to  other  se- 
lected audiences. 
Index   of  NSF   regulations   promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Public  Con- 
tracts and  Property  Management; 
and  Title  45,  Public  Welfare.  A  list- 
ing,  by   sut)iect   title,   of  cun«nt 
Foundation  regulations  with  a  brief 
description  of  the  content  of  each 
Publications  of  the  Natnnal  Science 
Foundation.  An  index  by  topkal 
classification,  as  of  April  1986,  of 
cun-ent    NSF   publications    issued 
and  available  to  the  public.  Listing 
include    annual    reports,    specifk: 
program  announcements,  and  bro- 
chures, science  resources  studies 
pamphlets,  special  studies  publica- 
tions, and  NSF  perkxlicals.  In  addi- 
tion to  Titles,  provides  NSF  puWi- 
catk>n  numbers  and  copy  prices. 
(NSF  PuWkation  86-18) 


Order  from;  price;  make  checks  pay- 
abte  to— 


For  inspectk>n,  copying,  or  additional 
information  contact 


NSF  Fornis  and  Publicatwns  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
only  (free) 


Office  of  the  General  Counsel,  Room 
501,  1800  G  St.,  NW..  Wash- 
ington, DC  20550 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550.  For 
additional  information:  Public  Af- 
fairs Group,  room  527,  1800  G  St. 
NW.,  Washington,  DC  20550 
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Agency  and  subagency 
name 


Office  of  Personnel  Man- 
agement 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Pennsylvania  Avenue 
Development  Corpora- 
tion 


Pension  Benefit  Guaranty 
Corporation,  Office  of 
the  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  Insureuice 
Operations  Department 


NSF  Guide  to  Programs,  A  com- 
posite listing  of  summary  informa- 
tion about  NSF  support  programs, 
as  of  Octotier  1985.  Provides  gen- 
eral guidance  and  information  de- 
scribing the  principal  characteris- 
tics and  basic  purposes  of  each 
activity;  eligibility  requirements; 
closing  dates  (wtiere  applicable); 
and  the  address  where  more  de- 
tailed information  or  applications 
may  be  obtained.  (NSF  Publication 
85-40) 

NSF  Grant  Policy  Manual.  A  com- 
pendium of  basic  NSF  grant  poli- 
cies and  procedures  for  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  OMB  Cir- 
cular No.  A- 110,  which  is  directed 
toward  standardizing  and  simpli- 
fying tf)e  various  accountability  and 
reporting  requirements  amoung 
Federal  granting  agencies.  (NSF 
Publication  77-47) 

Handbook  of  Pubfications.  Periodi- 
cals, arKJ  Operating  Manuals, 
OPM-OCAS-PSD-01.  As  of  Sep- 
tember 1996.  A  listing  of  publica- 
tions, periodicals,  and  operating 
manuals  arranged  in  alphatMtical 
order  by  title  within  each  0PM 
issuing  organizafion.  This  hand- 
book contains  some  infonmatkm 
formeriy  published  in  the  Index  to 
Information  (no  longer  published). 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  poKcy  statements;  public  inv 
provement  policies;  devekjpment 
guidelines;  final  opinkins  and 
cases  interpreting  PADC  enabling 
legislation;  and  internal  policies, 
guidelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  Oct.  27,  1972,  to  date. 
The  index  is  updated  semi-annu- 
ally (Mar.  and  Sept). 

Index  to  Pensk>n  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1974  to  present;  interpretive  letters 
addressing  ttie  provisions  of  Title 
IV  of  the  Empkjyee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Penskxi  Benefit  Guaranty 
Corp.  Operating  PolKy  Manual; 
Oct  1,  1984,  to  present;  contains 
basic  polny  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Empkjyee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  terminatkxi  insurance  pro- 
gram 


Order  from;  price;  make  checks  pay- 
able to— 


NSF  Forms  and  PuWicattons  Section, 
Room  232,  1800  G  St.,  NW.. 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Government  Printing 
Offrce,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Superindendent  of  Documents,  U.S. 
Government  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  $13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  5H35,  1900  E  St.  NW., 
Washington,  DC  20415-0001. 


PADC,  Freedom  of  Informatwn  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703.  Fees 
charged  tor  research  and  repro- 
ductk>n  of  information  are  based 
upon  ttie  current  Corporation  fee 
schedule  for  informatkKi  under  FOI 
regulatkws  (36  CFR  Part  902, 
Subpart  I). 


Disctosure  Officer,  Communcatrans 
and  Public  Affairs  Department, 
Pensk)n  Benefit  Guareinty  Corp., 
Sutte  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pensk>n  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
ctosure  Offner  for  information  re- 
garding a  subscriptkxi  to  the  Opin- 
kxi  Manual 

Disctosure  Officer,  Communicatrons 
and  PublK  Affairs  Department, 
Penskxi  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St,  NW..  Wash- 
ington, DC  20005.  Charge  $.15  per 
page.  Payable  to  Penskxi  Benefit 
Guaranty  Corp  or  contact  Disck>- 
sure  Officer  kx  price  of  entire  Op- 
erating Poficy  Manual 


For  inspectkxi,  cppying,  or  additkxial 
information  contact 


NSF  Diviston  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St, 
NW.,  Washington,  DC  20550 


OPM  Library  or  any  0PM  Office,  in- 
cluding regk>nal  and  area  offices 


PADC,  Freedom  of  Informatkxi  Offj- 
cer,  Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington. DC  20004-1703. 


Disctosure  Officer,  Communnatnns 
and  PublK  Affairs  Department, 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005 

Telephone  202-326-4040  (202-326- 
4179  for  TTY  and  TDD) 
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Agency  and  subagency 
name 


Pension  Benefit  Guaranty 
Corporatton,  Insurance 
Operations  Department 


Pension  Benefit  Guaranty 
Corporatkjn,  Partici- 
pant and  Emptoyer  Ap- 
peals Department 


Department  of  Veterans 
Affairs 


Department  of  Veterans 
Affairs 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  to  Pension  BenefK  Guaranty 
Corp.  OPO  Operations  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  basic  policies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministering Title  IV  of  the  Em- 
ptoyee  Retirement  Income  Security 
Act  (ERISA)  plan  terminatkxi  insur- 
ance program 

Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  decisions; 
from  Feb.  28,  1980,  to  present; 
contains  ctosed  appeal  case  deci- 
ston  letters  that  are  final  deciskxis 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606,  Rules  for  Administrative 
Review  of  Agency  Deciskxis 

Board  of  Veterans'  Appeals  Index  I- 
01-1.  an  index  to  appellate  deci- 
stons.  Decistons  of  the  BVA  that 
were  written  prior  to  1977  are 
available  only  in  a  "digest"  form 
that  consists  of  summaries  of  deci- 
sk)ns,  organized  by  subject  Final 
decisions  are  published  in  re- 
dacted form  from  1977  through 
1993.  The  text  of  these  dedstons 
are  on  mnrofiche  arxJ  may  be  re- 
trieved by  sut>iect  matter  through 
the  use  of  BVA  Dedstons  Index  I- 
01-1  for  the  foltowing  years:  1977 
through  1993. 

Board  of  Veterans'  Appeals  Deci- 
sions CD-ROM  are  available  in 
CD-ROM  format.  Dedstons  from 
1992  through  1995  may  be 
searched  by  sut>ject  or  by  any 
word  that  appears  in  them.  In- 
duded  in  this  format  are  BVA  In- 
dexes for  1993  and  1994  ded- 
stons; and  a  subject  index,  kjenti- 
fied  as  "VOCABULARr'  that  per- 
tains to  the  following  years:  1993, 
1994  and  1995. 

Department  of  Veterans  Affairs  Publi- 
cation 1-03-1.  All  informatton  is 
cun-ent  as  of  April  1991.  Classifica- 
tion subject  and  numeric  listing  of 
manuals,  VA  Regulations,  drcu- 
lars,  interim  issues,  handbooks, 
bultotins,  pamphlets,  and  gutoes, 
conveying  agency  polides,  regula- 
ttons  and  procedures  of  a  con- 
tinuing nature 


Order  from;  price;  make  checks  pay- 
able to— 


Disdosure  Officer,  Communcattons 
and  PublK  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page,  payable  to  Penston  Benefit 
Guaranty  Corp.  or  contact  Disdo- 
sure Officer  for  price  of  entire  Op- 
erattons  Manual 


Disdosure  Officer,  Communicattons 
and  Pubic  Affairs  Department, 
Penston  Benefit  Guareuity  Corp., 
Suite  240,  1200  K  St,  NW.,  Wash- 
ington, DC  20005.  Charge  3.15  per 
page,  payable  to  Penston  Benefit 
Guaranty  Corp. 


The  mtorofiche  index  may  be  pur- 
chased for  approximately  $22.50 
per  copy  from:  Promise!  &  Kom, 
Inc.,  7201  Wisconsin  Ave.,  Suite 
620,  Bethesda,  MD  20814.  Make 
check  payable  to:  Promise!  &  Kom, 
Inc. 


The  Board  of  Veterans'  Appeals  De- 
dstons CD-ROM  may  be  pur- 
chased for  $19.00  from:  Super- 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-23-AD;  Amendment 
39-12062;  AD  2000-26-12] 

RIN2120-AA64 

Airworttilness  Directives;  Eurocopter 
Deutschland  GmbH  Model  EC135  PI 
and  EC135  T1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  Deutschland  GmbH  (ECD) 
Model  EC135  Pi  and  EC135  Tl 
helicopters  that  requires  inspecting  the 
hydraulic  line  shielding  hose  (hose), 
replacing  any  vmairworthy  hose  with  an 
airworthy  hose,  and  installing  a  nylon 
cable  tie.  This  amendment  is  prompted 
by  the  tail  rotor  drive  shaft  Thomas 
coupling  contacting  and  chafing  the 
hose  that  shields  the  fenestron  tail  rotor 
hydraulic  lines.  The  actions  specified  by 
this  AD  are  intended  to  prevent  damage 
to  the  hose,  leaking  of  accumulated 
hydraulic  fluid  to  an  area  with  an 
ignition  source,  inflight  fire,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  6,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  6, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Emtjcopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Regional  Counsel,  Southwest 


Region,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
for  ECD  Model  EC135  Pi  and  EC135  Tl 
helicopters  was  published  in  the 
Federal  Register  on  September  18,  2000 
(65  FR  56273).  That  action  proposed  to 
require,  within  50  hours  time-in-service 
(TIS),  inspecting  the  hose  for  damage.  If 
damage  is  found,  replacing  the 
unairworthy  hose  with  an  airworthy 
hose  within  25  hours  TIS  was  proposed. 
Also  proposed  was  installing  a  nylon 
cable  tie  to  increase  the  clearance 
between  the  drive  shaft  and  the  hose. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  25  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  9.75 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $14,625  assiuning  no 
parts  will  be  required. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-26-12    Eurocopter  Deutschland 
GmbH:  Amendment  39-12062.  Docket 
No.  2000-SW-23-AD. 

Applicability:  Model  EC135  Pi  and  EC135 
Tl  helicopters,  serial  numbers  0005  through 
0094  with  hydraulic  line  shielding  hose  DN 
56  (hose),  part  number  (P/N)  L290M20X1 
001.  installed,  certificated  in  any  categorv. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  hose,  leaking  of 
accumulated  hydraulic  Huid  to  an  area  with 
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an  ignition  source,  inflight  fire,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  50  hours  time-in-service  (TIS), 

(1)  Inspect  the  hose  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 

3. A.,  of  Eurocopter  Alert  Service  Bulletin  EC 
135-29A-003,  dated  February  24,  1999 
(ASB).  If  a  damaged  hose  is  found,  within  25 
hours  TIS,  replace  the  unairworthy  hose  with 
an  airworthy  hose  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.B.,  ofthe  ASB. 

(2)  Install  a  nylon  cable  tie  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  3.C.,  ofthe  ASB. 

(b)  Inspecting  the  hose,  replacing  any 
unairworthy  hose  with  an  airworthy  hose, 
and  installing  a  nylon  cable  tie  constitute 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
ofthe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  The  inspection  and  modification,  if 
necessary,  shall  be  done  In  accordance  with 
Accomplishment  Instructions,  paragraph  3.A. 
and  paragraph  3.B,  of  Eurocopter  Alert 
Service  Bulletin  EC  135-29A-003.  dated 
February  24, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie.  Texas  75053--1005.  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  ainendment  becomes  effective  on 
February  6,  2001. 

Issued  in  Fort  Worth,  Texas,  on  December 
18,  2000. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

|FR  Doc.  00-33334  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-194-AD;  Amendment 
39-12065;  AD  2000-26-15] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currenUy  requires  deactivation  of 
the  map  light  assemblies:  or 
modification  and  reidentification  of  the 
insulation  bljinkets  adjacent  to  certain 
map  Ught  assemblies,  if  applicable,  a 
general  visual  inspection  to  detect 
damage  of  the  Captain,  First  Officer,  and 
Right  Observer  map  light  assemblies, 
and  follow-on  actions.  This  amendment 
is  prompted  by  the  FAA's  determination 
that  certain  airplanes  equipped  with 
reading  light  assemblies  in  the  crew  rest 
area  are  subject  to  the  identified  imsafe 
condition.  For  certain  airplanes,  this 
amendment  requires  deactivation  of  the 
reading  light  assemblies,  or  an 
inspection  to  detect  damage  of  the 
reading  Ught  assemblies,  and  follow-on 
or  corrective  actions,  as  applicable.  The 
actions  specified  in  this  AD  are 
intended  to  detect  einy  broken  light  bulb 
housing,  which  could  expose  the  power 
contactor.  An  exposed  power  contactor 
could  cause  the  Captain,  First  Officer,  or 
Right  Observer  map  light  or  reading 
light  in  the  crew  rest  area  to  short  or 
overheat,  which  could  result  in  smoke 
or  fire  in  the  cockpit. 
DATES:  Effective  January  17,  2001. 

The  incorporation  by  reference  of  . 
Boeing  Alert  Service  Btdletin  MDll- 
33A069,  Revision  01.  including 
Appendix,  dated  November  30,  2000,  as 
listed  in  the  regidations,  is  approved  by 
the  Director  of  the  Federal  Register  as 
of  January  17,2001. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-33A069.  March  10, 
2000,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  April  20,  2000 
(65  FR  17763,  April  5,  2000). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  5,  2001. 


ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
194-AD,  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-194-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846, 
Attention:  Technical  Publications 
Business  Administration,  Dept,  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Technical  Specialist, 
Systems  Safety  and  Integration,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  BoiUevard, 
Lakewood,  California  90712;  telephone 
(562)  627-5350;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On  March 
28,  2000,  the  FAA  issued  AD  2000-07- 
02,  amendment  39-11656  (65  FR  17763, 
April  5,  2000),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1 
series  airplanes,  to  require  deactivation 
ofthe  map  light  assemblies;  or 
modification  and  reidentification  of  the 
insidation  blankets  adjacent  to  certain 
map  light  assemblies,  if  applicable,  a 
general  visual  inspection  to  detect 
damage  of  the  Captain,  First  Officer,  and 
Right  Observer  map  light  assemblies, 
and  follow-on  actions.  That  action  was 
prompted  by  incidents  in  which  a 
broken  or  cracked  light  bulb  housing  of 
the  First  Officer  map  light  was  foimd. 
The  actions  required  by  that  AD  are 
intended  to  detect  a  broken  light  bulb 
housing,  which  could  expose  the  power 
contactor.  An  exposed  power  contactor 


Federal  Register /Vol.  66,  No.  1/ Tuesday.  January  2.  2001 /Rules  and  Regulations 


could  cause  the  Captain,  First  Officer,  or 
Right  Observer  map  light  to  short  or 
overheat,  which  could  result  in  smoke 
or  fire  in  the  cockpit. 

The  incidents  that  prompted  AD 
2000-07-02  are  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  AD  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-07-02, 
an  investigation  revealed  that  certain 
affected  airplanes  are  equipped  with 
Skybimk  reading  light  assemblies  in  the 
crew  rest  area.  Skybunk  reading  light 
assemblies  are  identical  in  design  to  the 
subject  map  light  assemblies.  An 
exposed  power  contactor  due  to  a 
broken  or  cracked  light  bulb  housing 
could  cause  the  Captain,  First  Officer,  or 
Right  Observer  map  light  or  reading 
light  in  the  crew  rest  area  to  short  or 
overheat,  which  could  result  in  smoke 
or  fire  in  the  cockpit  or  crew  rest  area. 

Explanation  of  Relevant  Service 
Bulletin 

The  FAA  has  review  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
33A069, 

Revision  01,  including  Appendix, 
dated  November  30,  2000.  The 
procedures  for  deactivation  of  the  map 
light  assemblies;  modification  and 
reidentification  ofthe  insulation 
blankets  adjacent  to  certain  map  light 
assemblies;  a  general  visual  inspection 
to  detect  damage  of  the  Captain,  First 
Officer,  and  Right  Observer  map  light 
assemblies;  and  follow-on  actions  in 
Revision  01  of  the  service  bulletin  are 
identical  to  those  described  in  the 
original  issue  of  the  service  bulletin 
(which  was  referenced  in  AD  2000-07- 
02  as  the  appropriate  source  of  service 
information).  Revision  01  ofthe  service 
bulletin  also  describes  new  procedures 
for: 

1 .  Deactivating  the  reading  light 
assemblies  in  the  crew  rest  area,  which 
includes  disconnecting,  coiling,  and 
stowing  the  power  wires  to  each  reading 


light  assembly;  ensuring  that 
deactivated  reading  lights  do  not 
illuminate;  and  installing  an  inop  ring 
on  the  circuit  breaker;  OR 

2.  Performing  an  inspection  to  detect 
damage  (i.e.,  cracks,  damaged  or  broken 
components,  or  chafed  or  damaged 
reading  light  assembly  wires)  of  the 
reading  light  assemblies  in  the  crew  rest 
area,  and  follow-on  or  correciive 
actions,  as  applicable.  The  follow-on 
actions  include  ensuring  that  the 
operative  reading  lights  illuminate,  and 
performing  repetitive  inspections  of  the 
reading  light  assemblies.  The  corrective 
actions  include  replacing  the  reading 
light  assembly  with  a  new  or  serviceable 
light  assembly,  ensuring  that  the 
deactivated  reading  lights  do  not 
illuminate,  and  repetitive  inspections  of 
the  reading  light  assemblies;  or 
deactivating  the  damaged  reading  light 
assemblies. 

Operators  should  note  that  Revision 
01  of  the  service  bulletin  incorrectly 
contains  in  "Option  2  (Deactivate 
Damaged  Reading  Light  Assemblies)," 
paragraph  F.,  page  22,  of  the 
Accomplishment  Instructions  a 
sentence  that  reads  "Perform  repetitive 
inspections  of  reading  lights  for  damage 
per  Compliance  paragraph."  As 
indicated  in  the  following  sentence  in 
that  paragraph,  repetitive  inspections  of 
a  deactivated  reading  light  are  not 
required. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD 
2000-07-02  to  continue  to  require 
deactivation  of  the  map  light 
assemblies;  or  modification  and 
reidentification  of  the  insulation 
blankets  adjacent  to  certain  map  light 
assemblies,  if  applicable,  a  general 
visual  inspection  to  detect  damage  of 
the  Captain,  First  Officer,  and  Right 
Observer  map  light  assemblies,  and 
follow-on  actions.  This  AD  also  requires 
accomplishment  of  the  new  actions 
specified  in  Boeing  Alert  Service 
Bulletin  MD11-33A069,  Revision  01, 
including  Appendix,  dated  November 
30,  2000,  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  final  action  is  identified,  or 
once  the  modification  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  ainendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons 
or  data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  cifter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-194-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regidation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
F^  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Riiles  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11656  (65  FR 
17763,  April  5,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12065,  to  read  as 
follows: 

2000-26-15 — McDonnell  Douglas: 

Amendment  39-12065.  Docket  2000- 
NM-194-AD.  Supersedes  AD  2000-07- 
02,  Amendment  39-11656. 
Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-33A069.  dated 
March  10,  2000,  or  Boeing  Alert  Service 
Bulletin  MD11-33A069,  Revision  01.  dated 


November  30,  2000:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in     , 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  an  exposed  power  contactor, 
which  could  cause  the  Captain,  First  Officer, 
or  Right  Observer  map  light  or  reading  light 
in  the  crew  rest  area  to  short  or  overheat  and 
consequent  smoke  or  fire  in  the  cockpit  or 
crew  rest  area,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2000- 
07-02 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
33A069.  March  10,  2000:  Within  30  days 
after  April  20,  2000  (the  effective  date  of  AD 
2000-07-02,  amendment  39-11656),  do  the 
actions  specified  in  either  paragraph  (a)(1),  or 
(a)(2)  or  (a)(3)  of  this  AD,  as  applicable,  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-33A069,  March  10,  2000.  or  Boeing 
Alert  Service  Bulletin  MD11-33A069, 
Revision  01,  dated  November  30,  2000.  As  of 
the  effective  date  of  this  AD,  only  Boeing 
Alert  Service  Bulletin  Nffill-33A069. 
Revision  01,  including  Appendix,  dated 
November  30,  2000.  shall^  used. 

Option  1  (Deactivate  Map  Light  Assemblies) 

(1)  For  Groups  1  and  2  airplanes  identified 
in  McDonnell  Douglas  Alert  Service  Bulletin 
MD11-33A069,  March  10,  2000:  Disconnect, 
coil,  and  stow  power  wires  to  each  Captain, 
First  Officer,  and  Right  Observer  map  light 
assembly,  until  the  requirements  of 
paragraph  (a)(2)  or  (a)(3)  of  this  AD,  as 
applicable,  have  been  accomplished. 

Note  2:  Repetitive  inspections  of  the 
deactivated  map  light  assemblies  are  not 
required. 

Option  2  (Inspect/Replace/Deactivate  Map 
Light  AssembUes) 

(2)  For  Group  1  airplanes  identified  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-33A069,  March  10,  2000:  Modify  and 
reidentify  the  insulation  blankets  adjacent  to 
the  Captain  and  First  Officer  map  light 
assemblies:  and  do  a  general  visual 
inspection  to  detect  damage  of  the  Captain, 
First  Officer,  and  Right  Observer  map  light 
assemblies. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 


level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(i)  Condition  1  (No  Damage  Found).  If  no 
damage  is  detected,  repeat  the  general  visual 
inspection  of  the  map  light  assemblies  and 
adjacent  insulation  blankets  required  by 
paragraph  (a)(2)  of  this  AD  thereafter  every 
700  flight  hours. 

(ii)  Condition  2  (Damage  Found).  If  any 
damage  is  detected,  before  further  flight,  do 
the  actions  specified  in  either  paragraph 
(a)(2)(ii)(A)  or  (a)(2)(ii)(B)  of  this  AD  per  the 
service  bulletin. 

(A)  Option  1  (Replace  Damaged  Map  Light 
Assemblies).  Replace  the  map  light  assembly 
with  a  new  or  serviceable  light  assembly. 
Repeat  the  general  visual  inspection  of  the 
map  light  assemblies  and  adjacent  insulation 
blankets  required  by  paragraph  (a)(2)  of  this 
AD  thereafter  every  700  flight  hours. 

(B)  Option  2  (Deactivate  Damaged  Map 
Light  Assemblies).  Disconnect,  coil,  and  stow 
power  wires  to  each  damaged  Captain,  First 
Officer,  and  Right  Observer  map  light 
assembly,  until  the  requirements  of 
paragraph  (a)(2)(ii)(A)  of  this  AD  have  been 
done. 

(3)  For  Croup  2  airplanes  identified  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-33A069,  March  10,  2000:  Do  a  general 
visual  inspection  to  detect  damage  of  the 
Captain,  First  Officer,  and  Right  Observer 
map  light  assemblies,  and  do  the  actions 
specified  in  either  {>aragraph  (a)(2)(i)  or 
(a)(2)(ii)  of  this  AD,  as  applicable,  at  the 
time(s)  indicated  in  that  paragraph. 

Note  4:  For  Group  2  airplanes  identified  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-33A069,  dated  March  10,  2000: 
Modification  and  reidentification  of  the 
insulation  blankets  are  not  required.  Prior  to 
delivery  of  Group  2  airplanes,  the  insulation 
blankets  were  modified. 

New  Actions  Required  by  This  AD 

(b)  For  Groups  3  and  4  airplanes,  equipped 
with  Skybunks,  identified  in  Boeing  Alert 
Service  Bulletin  MD11-33A069,  Revision  01, 
dated  November  30.  2000;  Within  60  days 
after  the  effective  date  of  this  AD.  do  the 
actions  specified  in  either  paragraph  (b)(1)  or 
(b)(2),  per  Boeing  Alert  Service  Bulletin 
MD11-33A069,  Revision  01,  including 
Appendix,  dated  November  30,  2000.  \ 

Option  1  (Deactivate  Reading  Light 
AssembUes) 

(1)  Disconnect,  coil,  and  stow  power  wires 
to  each  reading  light  assembly,  ensure  that 
deactivated  reading  lights  do  not  illuminate, 
and  install  an  inop  ring  on  the  circuit 
breaker. 

Note  5:  Repetitive  inspections  of  the 
deactivated  reading  light  assemblies  are  not 
required. 

Option  2  (Inspect/Replace/Deactivate 

Reading  Light  Assemblies-Skybunk)  < 

(2)  Do  a  general  visual  inspection  to  detect 
damage  (i.e.,  cracks,  damaged  or  broken 
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components,  or  chafed  or  damaged  reading 
light  assembly  wires)  of  the  reading  light 
assemblies. 

Note  6:  Where  there  are  differences 
between  the  referenced  service  bulletin  and 
the  AD,  the  AD  prevails. 

(i)  Condition  1  (No  Damage  Found).  If  no 
damage  is  detected,  ensure  that  reading  lights 
do  illuminate,  and  repeat  the  general  visual 
inspection  of  the  reading  light  assemblies 
required  by  paragraph  (b)(2)  of  this  AD 
thereafter  every  700  flight  hours. 

(ii)  Condition  2  (Damage  Found).  If  any 
damage  is  detected,  before  further  flight,  do 
the  actions  specified  in  either  paragraph 
(b)(2)(ii)(A)  or  (b)(2)(ii)(B)  of  this  AD  in 
accordance  with  the  service  bulletin. 

(A)  Option  1  (Replace  Damaged  Reading 
Light  Assemblies).  Replace  the  reading  light 
assembly  with  a  new  or  serviceable  light 
assembly,  and  ensure  that  the  operative 
reading  lights  illuminate.  Repeat  the  general 
visual  inspection  of  the  reading  light 
assemblies  required  by  paragraph  (b)(2)  of 
this  AD  theresifter  every  700  flight  hours. 

(B)  Option  2  (Deactivate  Damaged  Reading 
Light  Assemblies).  Disconnect,  coil,  and  stow 
power  wires  to  any  damaged  reading  light 
assembly,  and  ensure  that  the  deactivated 
reading  lights  do  not  illuminiate,  until  the 
requirements  of  paragraph  (b)(2)(i)(A)  have 
been  done. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  PermiU 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-33A0G9,  March  10,  2000,  or 
Boeing  Alert  Service  Bulletin  MDn-33A069, 
Revision  01,  including  Appeiidix,  dated 
November  30,  2000;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin 

MD11-33A069,  Revision  01,  including 
Appendix,  dated  November  30,  2000,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-33A069,  March  10,  2000,  was 
approved  previously  by  the  Director  of  the 


Federal  Register  as  of  April  20,  2000  (65  FR 
17763,  April  5,  2000). 
.     (3)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention;  Technical 
Publications  Business  Administration.  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  17,  2001. 

Issued  in  Renton,  Washington,  on 
December  22,  2000. 

John  J.  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service, 
[FR  Doc.  00-33336  Filed  12-29-00;  8:45  am] 
BHJJNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-349-AD;  Amendment 
39-12063;  AD  2000-26-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Domler 
Model  328-300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Dormer  Model  328-300 
series  ^planes.  This  action  requires 
inspections  of  all  three  hydraulic 
accumulators  for  signs  of  leaks, 
corrective  actions  if  necessary,  and 
eventual  installation  of  an  additional 
locking  device  to  secure  the  nuts  in  the 
hydraulic  acciunulators,  which  will 
terminate  the  repetitive  inspections. 
This  action  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  This  action  is 
necessary  to  prevent  possible  loss  of  one 
or  more  of  the  hydraulic  acciunulators, 
which  could  result  in  a  complete  loss  of 
the  hydraulic  system  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  January  17,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  1.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
349-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-349-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate,    - 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
Intemationail  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  all 
Dornier  Model  328-300  series  airplcuies. 
The  LBA  advised  that  it  has  received  a 
total  of  foiu  reports  of  hydraulic  leaks, 
discovered  during  inspection  or 
discovered  because  "Hydraulic  Low 
Quantity"  was  indicated  on  the  engine 
indication  and  crew  alerting  system 
(EICAS).  Further  investigation  revealed 
loose  nuts  in  the  hydraulic 
acciunulators.  The  cause  of  the  loose 
nuts  has  not  been  determined.  This 
condition,  if  not  corrected,  could  result 
in  possible  loss  of  one  or  more  of  the 
hydraulic  accumulators,  which  could 
then  result  in  a  complete  loss  of  the 
hydraulic  system  and  consequent 
reduced  controllability  of  the  airplane. 
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Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Alert  Service 
Bidletin  ASB-328J-29-006,  dated 
August  31,  2000,  which  describes 
procedures  for  repetitive  detailed  visual 
inspections  to  detect  leakage  in  the  area 
around  the  three  hydraulic 
accumulators.  The  service  bulletin  also 
describes  procedures  for  a  modiflcation, 
which  involves  installing  an  additional 
locking  device  to  secure  the  nuts  at  all 
three  hydraulic  accumulators.  The 
modification  is  recommended  as 
corrective  action  for  leakage,  and  would 
eliminate  the  need  for  repetitive 
inspections.  The  LBA  classified  this 
service  biUletin  as  mandatory  and 
issued  German  airworthiness  directive 
2000-314,  dated  September  14,  2000.  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  al>ove.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  possible  loss  of  one  or  more  of 
the  hydraulic  accumulators,  which 
could  result  in  a  complete  loss  of  the 
hydraulic  system  and  consequent 
reduced  controllability  of  the  airplane. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  previously 
described  service  bidletin. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bidletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-349-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 


correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-13  Domier  Luftfahrt  GMBH: 

Amendment  39-12063.  Docket  2000- 
NM-349-AD. 

Applicability:  All  Model  328-300  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  loss  of  one  or  more  of 
the  hydraulic  accumulators,  which  could 
result  in  a  complete  loss  of  the  hydraulic 
system  and  consequent  reduced 
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controllability  of  the  airplane,  accomplish 
the  following: 

Inspections 

(a)  Within  3  days  after  the  effective  date  of 
this  AD,  perform  a  detailed  visual  inspection 
of  the  area  around  the  three  hydraulic 
accumulators  for  signs  of  leakage,  in 
accordance  with  Domier  Alert  Service 
Bulletin  ASB-328J-29-O06,  dated  August  31, 
2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiu^l  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  leakage  is  found:  Before  further 
flight,  retorque  the  affected  nuts  in 
accordance  with  the  service  bulletin  and 
repeat  the  inspection  at  least  every  5  days 
thereafter  until  the  requirements  of  paragraph 
(b)  of  this  AD  have  been  accomplished. 

(2)  If  leakage  is  found:  Before  further  flight, 
perform  the  modification  as  specified  by 
paragraph  (b)  of  this  AD. 

Terminating  Modification 

(b)  Except  as  required  by  paragraph  (a)(2) 
of  this  AD,  within  30  days  after  the  effective 
date  of  this  AD,  install  an  additional  locking 
device  to  secure  the  nuts  in  all  three 
hydraulic  accumulators,  in  accordance  with 
Domier  Alert  Service  Bulletin  ASB-328I-29- 
006,  dated  August  31,  2000.  Accomplishment 
of  this  modification  terminates  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

Spare  Parts 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  hydraulic  accumulator 
tee  fitting,  part  number  NAS1764K040404, 
on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Intemational  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Intemational  Branch,  ANM-116. 

Note  3:  Inforaiation  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(0  The  actions  shall  be  done  in  accordance 
with  Domier  Alert  Service  Bulletin  ASB- 
328)-29-006,  dated  August  31,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER  Luftfahrt 
GmbH,  P.O.  Box  1103,  D-82230  Wessling, 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2000-314. 
dated  September  14,  2000. 

Efifective  Date 

(g)  This  amendment  becomes  effective  on 
January  17,  2001. 

Issued  in  Renton,  Washington,  on 
December  22,  2000. 
John  J.  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-33337  Filed  12-29-00;  8:45  am) 
BILUNG  COOe  491ft-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-34-AD;  Amendment  39- 
12053;  AD  2000-03-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  e  Meccaniche  Model 
Piagglo  P-180  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  Removal. 

SUMMARY:  This  amendment  removes 
Airworthiness  Directive  (AD)  2000-03- 
19,  which  currently  applies  to  all 
Industrie  Aeronautiche  e  Meccaniche 
(I. A.M.)  Model  Piaggio  P-180  airplanes 
that  are  equipped  with  pneumatic 
deicing  boots.  AD  2000-03-19  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  requirements  for 
activating  the  airframe  pneumatic 
deicing  boots.  Since  FAA  issued  AD 
2000-03-19. 1.A.M.  has  shown  the 
language  currently  included  in  the  AFM 
and  the  airplane  configuration  are 
satisfactory  to  address  the  conditions 
identified  in  AD  2000-03-19.  Therefore, 
this  action  removes  AD  2000-03-19. 
EFFECTIVE  DATE:  This  removal  is 
effective  January  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Werth,  Airworthiness  Directive 


Coordinator,  FAA,  Small  Airplane 
Directorate,  901  Locust.  Room  301, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  329-4147;  facsimile:  (816)  329- 
4090. 

SUPPLEMENTARY  INFORMATK)N: 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Reports  of  in-flight  incidents  and 
an  accident  (on  airplanes  other  than 
I.A.M.  Piaggio  Model  P-180  airplanes), 
that  occiured  in  icing  conditions  where 
the  airframe  pneumatic  deicing  boots 
were  not  activated,  caused  FAA  to  issue 
AD  iJOOO-03-19,  Amendment  39-11578 
(65  FR  7717,  February  16.  2000).  This 
AD  currently  requires  revising  the 
Airplane  Flight  Manual  [AFM]  to 
include  requiremonts  for  activating  the 
airframe  pneumatic  deicing  boots  on  all 
I.A.M.  Model  Piaggio  P-180  airplanes 
that  are  equipped  with  pneumatic 
deicing  boots. 

The  actions  of  AD  2000-03-19  are 
intended  to  assure  that  flightcrews  have 
the  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots 
at  the  first  signs  of  ice  build-up.  Without 
this  information,  flightcrews  could 
experience  reduced  control  of  the 
aircraft  because  of  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
before  the  first  deicing  cycle. 

After  issuing  AD  2000-03-19,  I.A.M. 
asserted  that  the  wording  within  the 
AFM  (without  the  revision)  and  the 
configuration  of  the  airplane  deice 
system  provide  for  safe  operation  of  the 
affected  airplanes.  Therefore,  I.A.M. 
requests  FAA  remove  the  final  rule 
because  the  AD  requirements  are 
redundant.  The  FAA  has  since 
evaluated  all  information  related  to  the 
subject  matter  of  AD  2000-03-19  and 
has  determined  the  actions  included  in 
AD  2000-03-19  are  redundant  and  not 
necessary. 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  remove  AD  2000- 
03-19.  This  proposal  was  published  in 
the  Federal  Re^ster  as  a  Notice  of 
proposed  rulemaking  (NPRM);  removal 
of  final  rule  on  October  19,  2000  (65  FR 
62650). 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  the  action.  No  comments  were 
received  on  the  proposed  rule. 

FAA's  Detennination 

What  is  FAA's  Final  Determination  on 
this  Issue?  Based  on  the  above 
information,  FAA  has  determined  there 
is  no.need  for  AD  2000-03-19  and  that 
it  should  be  removed. 
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This  action  removes  AD  2000-03-19. 
Removal  of  AD  2000-03-19  will  not 
preclude  FAA  from  issuing  another 
action  in  the  future,  nor  will  it  commit 
us  to  any  course  of  action  in  the  future. 

Regulatory  Impact 

Does  this  action  involve  a  significant 
rule  or  regulatory  action?  Since  this 
action  only  removes  an  AD,  it  is  not  an 
AD  and,  therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regidatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26,  1979). 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Removal 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2000-03- 
19,  Amendment  39-11578  (65  FR  7717, 
February  16,  2000). 

Issued  in  Kansas  City,  Missouri,  on 
December  19,  2000. 
Nfichael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  00-32935  Filed  12-29-00;  8:45  am] 

BtLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  66 
[USCG  2000-7466] 
RIN2115-AF98 

Allowing  Attematives  to  Incandescent 
Light  In  Private  Aids  to  Navigation 

agency:  Coast  Guard,  DOT. 

ACTION:  Direct  final  nile;  withdrawal. 

summary:  On  October  4,  2000,  the  Coast 
Guard  published  a  direct  final  rule  that 
notified  the  public  of  the  Coast  Guard's 
intent  to  remove  the  requirement  to  use 
only  tungsten-incandescent  lighting  for 
private  aids  to  navigation.  This  would 


have  enabled  private  industry  and 
owners  of  private  aids  to  navigation  to 
take  advantage  of  recent  changes  in 
lighting  technology-specifically,  to  use 
lanterns  based  on  light-emitting  diodes 
(LEDs).  Because  we  received  an  adverse 
comment  objecting  to  this  rule,  we 
withdraw  the  rule. 

DATES:  The  direct  final  rule  published  at 
65  FR  59124  on  October  4,  2000,  is 
withdrawn;  the  withdrawal  is  made  as 
of  January  3,  2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2000-7466  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  EXH,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  hitemet  at  h'ttp:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  direct  final  fule,  call 
Dan  Andrusiak,  G-OPN-2,  U.S.  Coast 
Guard,  telephone  202-267-0327.  For 
questions  on  viewing  material  in  the 
docket,  call  Dorothy  Beard,  Chief  of 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Comment 

On  October  4,  2000,  the  Coast  Guard 
pubhshed  [65  FR  59124]  a  direct  final 
rule.  We  received  one  comment,  which 
expressed  the  following  issues  of 
concern:  Absent  standards  for  the 
performance  of  LEDs,  the  reliability  of 
private  aids  to  navigation  might 
decrease;  absent  such  standards,  the 
color  of  many  "white"  LEDs  might  not 
conform  to  ciurent  standards;  the  rule 
does  not  provide  for  a  backup  source, 
such  as  a  lampchanger;  and  die  rule 
does  not  address  the  degradation  of 
output  over  time.  The  comment 
indicated  that,  unless  the  rule  resolves 
these  issues,  the  performance  and 
reliability  of  private  aids  to  navigation 
might  suffer. 

A  comment  counts  as  adverse  if  it 
challenges  a  rule's  underlying  premise 
or  approach,  or  explains  why  the  rule 
would  be  ineffective  or  unacceptable,  or 
otherwise  inappropriate,  without  a 
change.  This  comment  counts  as 
adverse. 

The  Coast  Guard  has  decided  to 
withdraw  the  rule  at  this  time  so  it  can 
consider  the  issues  raised  by  the  adverse 
comment  and  can  consider  ways  to 
resolve  these  issues. 


Dated:  December  26,  2000. 
Terry  M.  Cross, 

U.S.  Coast  Guard,  Assistant  Commandant  for 
Operations. 

[FR  Doc.  00-33456  Filed  12-28-00;  10:26 
ami 
nUJNG  CODE  4aiO-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA  5056;  FRL-6922-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Approval  of  VOC  and  NOx  RACT 
Determinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  The  revisions  impose 
reasonably  available  control  technology 
(RACT)  on  16  major  sources  of  volatile 
organic  compoiuids  (VOCs)  and/or 
nitrogen  oxides  (NOx)  located  in  the 
Virginia  portion  of  the  Metropolitan 
Washington,  D.C.  ozone  nonattainment 
area.  The  intent  of  this  action  is  to 
approve  the  Commonwealth's  SIP 
revision  requests  in  accordance  vsrith  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  1 ,  2001 . 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Permsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Chalmers,  at  (215)  814-2061,  or  by  e- 
mail  at  chalmers.ray@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Piu-suant  to  sections  182  and  184  of 
the  Clean  Air  Act  (CAA),  States  are 
required  to  implement  RACT  for  major 
soiu^ces  of  VOCs  and/or  NOx  which  are: 
(1)  Located  in  those  areas  which  have 
not  attained  the  National  Ambient  Air 
Quality  Standard  for  ozone  (ozone 
nonattainment  areas)  which  are 
classified  in  40  CFR  Part  81  as  having 
moderate  or  above  nonattainment 
problems,  or  (2)  located  in  the  Ozone 
Transport  Region  (OTR),  which  was 
established  by  section  184  of  the  CAA. 
A  source  is  defined  as  major  if  its  VOC 
and/or  NOx  emissions  exceed  specified 
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levels,  defined  in  sections  182  and  184 
of  the  CAA,  which  vary  depending  upon 
the  ozone  air  quality  designation  and 
classification  of  the  area  where  the 
sovuce  is  located,  and  whether  or  not 
the  source  is  located  in  the  OTR. 
Pursuant  to  the  CAA's  requirements,  the 
Commonwealth  of  Virginia  (the 
Commonwealth)  submitted  revisions  to 
its  SIP  consisting  of  regulations 
pertaining  to  RACT  requirements  for 
major  NOx  and  VOC  sources  located  in 
ozone  nonattainment  areas  including  its 
portion  of  the  OTR. 

The  Commonwealth's  regulation 
pertaining  to  RACT  requirements  for  so 
called  non-CTG  major  VOC  sources  (a 
non-CTG  source  is  defined  as  one  not 
otherwise  required  to  comply  with 
RACT  under  a  SIP-approved  regulation 
developed  piu-suant  to  an  EPA-issued 
Control  Technique  Guideline  (CTG)  for 
a  specific  source  category)  was 
approved  by  EPA  on  March  12,  1997  (62 
FR  11332).  This  regulation  provides  for 
the  subject  non-CTG  major  sources  of 
VOC  sources  to  obtain  case-by-case 
RACT  determinations.  The 
Commonwealth's  regulation  pertaining 


to  RACT  requirements  for  major  NOx 
sources,  for  which  EPA  granted 
conditional  limited  approval  on  April 
28,  1999  (64  FR  22789),  provides  that 
sources  with  steam  generating  units, 
process  heaters,  or  gas  tiubines  either 
accept  specified  RACT  limits  for  these 
units  or  request  case-by-case  RACT 
determinations  for  them.  The  regulation 
also  provides  that  soiu-ces  with  other 
types  of  emission  units  must  obtain 
case-by-case  RACT  determinations  for 
those  units.  When  EPA  granted 
conditional  limited  approval  of  the 
Commonwealth's  NOx  RACT  regulation, 
EPA  established  the  condition  that  the 
Commonwealth  was  required  to  submit 
its  case-by-case  RACT  determinations 
for  NOx  sources  to  EPA  for  approval  as 
source-specific  SIP  revisions. 

This  final  rulemaking  action  pertains 
to  the  Commonwealth's  case-by-case 
RACT  SIP  submittals  for  16  sources.  The 
Commonwealth's  SIP  submitt^s  consist 
of  operating  permits  and/or  conS 
agreements  which  contain  the  RAC 
requirements  for  each  soiut:e,  as  well ; 
supporting  documentation.  In  some 
cases  these  submittals  contain  both 


RACT  and  non-RACT  related 
requirements.  EPA  is  acting  on  only 
those  portions  of  the  submittals  which 
pertain  to  RACT  requirements.  The  16 
sources,  their  types  and  locations,  the 
pollutants  they  emit  for  which  RACT 
requirements  are  established,  and  the 
dates  of  the  Commonwealth's  RACT  SIP 
submittals  for  them  are  listed  in  the 
table  below,  entitled,  "VIRGINIA— VOC 
AND  NOx  RACT  DETERMINATIONS 
FOR  INDIVIDUAL  SOURCES." 

On  October  10,  2000  (65  FR  60141), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  proposing  to  approve 
the  Commonwealth's  RACT  SIP 
submittals  for  these  16  sources.  At  the 
time  of  this  proposal,  EPA  provided  a 
description  of  the  Commonwealth's 
RACT  determinations  and  our  rationale 
for  proposing  to  approve  them.  EPA 
received  comments  on  the  October  19, 
2000  proposed  approval  from  the 
Earth  Justice  Legal  Defense  Fund,  an 
environmental  group.  EPA  summarizes 
the  conunents  and  provides  its 

spouses  to  them  in  Section  II  of  this 
document. 


Virginia— VOC  and  NOx  Ract  Determinations  for  Individual  Sources 


Source 


Cellofoam  North  America,  Inc. — Fal- 
mouth Plant. 

CNG  Transmission  Corp. — Leesburg 
Compressor  Station. 

Columbia  Gas  Transmission  Corpora- 
tion— Loudoun  County  Compressor 
Station. 

District  of  Columbia's  Department  of 
Corrections — Lorton  Prison. 

Michigan  Cogeneration  Systems, 
Inc.— Fairfax  County  1-95  Landfill 
Facility. 

Metropolitan  Washington  Airports  Au- 
ttiority — Ronald  Reagan  Washington 
National  Airport. 

Nomen  M.  Cole,  Jr.,  Pollution  Control 
Plant. 

Ogden  Martin  Systems  of  Alexandria/ 
Arilngton,  Inc. 

Ogden  Martin  Systems  of  Fairfax,  Inc 

U.S.  Department  of  Defense — Pen- 
tagon Reservation. 

Potomac  Electric  Power  Company — 
Potomac  River  Generating  Station. 

United  States  Marine  Corps  — 
Quantico  Base. 

Transcontinental  Gas  Pipe  Line  Cor- 

.   poration — Compressor  Station  #1 85. 

U.S.  Army  Garrison — Fort  Belvoir  

Virginia  Power— Possum  Point  Plant  .. 

Washington  Gas  Light  Company- 
Springfield  Operations  Center. 


County 


Stafford 

Loudoun  

Loudoun  

Fairfax  

Fairfax 

Ariington  

Fairfax  

Ariington  

Fairfax  

Ariington  

Alexandria  

Prince  William  and  Stafford 

Prince  William  County 

Fairfax  

Prince  William  County 

Fairfax  .'.... 


Date  of  sub- 
mittal 


9/22/98 
5/23/00 
5/24/00 

4/20/00 
5/12/00 

5/22/00 

4/27/00 

9/14/98 

8/31/98 
5/19/00 

9/3/98  (NOx) 
5/9/00  (VOC) 
5/25/00 

5/5«7 

5/17/00 
8/31/00  (NOx) 
4/2/96  (VOC) 
5/20/98 


Source  type 


Polystyrene      Insulation       Production 

Plant. 
Natural  Gas  Compressor  Station  

Natural  Gas  Compressor  Station. 

Prison  

Landfill  Gas  Fired  Electric  Power  Gen- 
eration. 

Airport  ......". 

Wastewater    Treatment     Plant    with 

Sewage  Sludge  Incinerators. 
Municipal  Waste  Combustion  Plant 

Municipal  Waste  Combustion  Plant 

Pentagon  Office  Building  

Electric  Power  Plant  

Marine  Corps  Base 

Natural  Gas  Compressor  Station  

Fort  Betvoir  Army  Base  

Electric  Power  Plant  

Natural  Gas  Fired  Cogeneration  Plant 


"Major 
source" 
pollutant 


VOC 

NOx  and 
VOC 


NOx  and 
VOC 

NOx  and 
VOC 

NOx 


NOx 

NOx 

NOx 
NOx 

NOx  and 

VOC 
NOx 

NOx 

NOx 
NOx  and 

VOC 
NOx 
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n.  Public  Comments  and  EPA's 
Responses 

A.  General  Comments  Pertaining  to  All 
of  the  RACT  SIP  Submittals 

Comment:  The  commenter  notes  that 
RACT  is  defined  as  "the  lowest 
emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is 
reasonably  available  considering 
technological  and  economic  feasibility," 
and  asserts  that  the  Conunonwealth 
failed  to  demonstrate  that  the  proposed 
emissions  limits  meet  this  test.  The 
commenter  also  asserts  that  the  EPA  had 
foiled  to  adequately  evaluate  the 
Commonwealth's  submittals. 

EPA's  Response:  EPA  disagrees  with 
these  comments.  Under  the 
Commonwealth's  EPA  approved  RACT 
regulations  a  soiuces  which  is  required 
to  obtain  a  case-by-case  RACT 
determination,  or  which  chooses  to 
exercise  the  option  of  requesting  such  a 
determination,  are  required  to  submit 
RACT  proposals  to  the  Commonwealth, 
and  the  Commonwealth  is  then 
obligated  to  either  approve  or 
disapprove  the  submittal.  Of  the  sources 
to  which  this  rulemaking  pertains, 
Cellofoam  North  America,  Nomen  M. 
Cole  Pollution  Control  Plant,  Ogden 
Martin  Systems,  Inc.  (Alexandria  Plant), 
Ogden  Martin  Systems,  Inc.  (Fairfax 
Plant),  Potomac  Electric  Power 
Company's  Potomac  River  Station, 
Transcontinental  Gas,  Virginia  Power's 
Possum  Point  Plant,  and  Washington 
Gas  Light  Company  submitted  proposed 
RACT  determinations  to  the 
Commonwealth,  and  supported  their 
determinations  by  providing  RACT 
analyses  of  the  technological  and 
economic  feasibility  of  controls.  The 
Commonwealth  affirmed  in  its  SIP 
revision  submittals  for  these  companies 
that  it  had  reviewed  the  companies' 
proposed  RACT  determinations  and 
their  supporting  analyses  and  had 
determined  them  to  be  acceptable  as 
RACT.  By  reviewing  these  companies' 
RACT  proposals/analyses  and 
determining  them  to  be  acceptable  as 
RACT,  the  Commonwealth  met  its 
obligations  under  its  SIP-approved 
RACT  regulations.  The  sources'  RACT 
proposals  and  analyses  are  in  the 
Commonwealth's  public  record  for  these 
SIP  revisions  and  in  EPA  nUemaking 
docket  approving  them.  The 
Conunonwealth  imposed  RACT  for  all 
of  these  sources,  except  for  Potomac 
Electric  Power  Company's  Potomac 
River  Station  (for  VOC),  and  Virginia 
Power's  Possiun  Point  Plant  (for  NOx), 
in  Consent  Agreements.  In  these 
Consent  Agreements  the 
Commonwealth  dociunented  that  it  had 


met  with  and/or  corresponded  with  all 
of  these  sources  regarding  their  RACT 
proposals  prior  to  approving  them  as 
RACT  determinations.  In  the  cases  of 
the  Potomac  Electric  Power  Company's 
Potomac  River  Station  (for  VOC),  and  of 
Virginia  Power's  Possum  Point  Plant 
(for  NOx),  the  Commonwealth 
established  RACT  requirements  through 
permits,  and  in  these  cases  the 
Commonwealth  provided  a  "Statement 
of  Basis"  and/or  a  "RACT  Review 
Memorandum"  in  which  it  set  forth  the 
basis  for  its  RACT  determinations. 

With  regard  to  the  other  soiuces  to 
which  this  rulemaking  pertains,  the 
Commonwealth  initially  interpreted  the 
CAA's  provisions  for  RACT  as  there 
being  no  need  to  impose  RACT  for 
sources  or  emissions  units  which  it  had 
recently  permitted,  because  it  had 
required  that  those  sources  to  meet  Best 
Available  Control  Technology  (BACT) 
requirements.  The  EPA  informed  the 
Commonwealth  that  a  RACT  does  apply 
for  these  sources.  The  Commonwealth 
did,  therefore,  issue  case-by-case  RACT 
determinations  for  these  sources  and 
emission  units.  Also,  the 
Commonwealth's  regulation  requiring 
RACT  for  NOx  sources,  as  it  was 
originally  promulgated,  did  not  require 
a  NOx  RACT  demonstration  for  any 
steam  generating  unit,  process  heater  or 
gas  turbine  with  a  rated  capacity  of  less 
than  100  MMBTU/  hour,  or  for  any 
combustion  unit  with  a  rated  capacity  of 
less  Uian  50  MMBTU/houir.  When  the 
EPA  approved  Virginia's  regulation 
requiring  RACT  for  NOx  emitting 
sources,  these  provisions  were  not 
among  those  which  EPA  approved. 
Accordingly,  the  Commonwealth  issued 
RACT  determinations  for  these  sources. 
For  many  of  these  sovuces,  the 
Commonwealth  provided  its  own  RACT 
analyses  for  its  RACT  determination.  In 
certain  cases,  the  Commonwealth's 
submittal  provided  both  its  own 
rationale  for  its  RACT  determination 
and  the  RACT  proposal  and  analysis 
submitted  by  the  source.  In  all  of  these 
cases  where  the  Commonwealth  not 
only  made  the  RACT  determination  but 
performed  and  provided  some  or  all  of 
the  RACT  analyses  supporting  the 
determination,  the  Commonwealth  set 
forth  the  basis  for  its  RACT 
determination  in  a  "Statement  of  Basis" 
and/or  a  "RACT  Review 
Memorandum."  Of  the  sources  to  which 
this  rulemaking  action  pertains,  the 
Commonwealth  made  RACT 
determinations  and  provided  a  RACT 
analysis  supporting  its  RACT 
determinations  for  CNG  Transmission 
Corporation,  Columbia  Gas 
Transmission  Company,  the  District  of 


Columbia's  Lorton  Prison,  Michigan 
Cogeneration  Systems.  Inc.,  the 
Metropolitan  Washington  Airport 
Authority's  National  Airport,  the  U.S. 
Department  of  Defense's  Pentagon 
Building,  the  Potomac  Electric  Power 
Company's  Potomac  River  Station  (for 
VOC),  the  Quantico  Marine  Corps.  Base, 
the  U.S.  Army  Garrision  at  Fort  Belvoir, 
and  Virginia  Power's  Possum  Point 
Plant  (for  NOx). 

With  regard  to  the  comment  that  EPA 
has  an  independent  obligation  to 
determine  whether  the  control  strategies 
for  each  source  meet  the  Clean  Air  Act's 
requirements.  EPA  believes  it  has 
fulfilled  this  obligation.  EPA  disagrees 
that  it  is  required  to  perform  a  new  and 
independent  RACT  analysis  for  the 
sources  to  which  this  rulemaking 
pertains.  EPA  did,  however,  review  the 
Commonwealth's  RACT  SIP  submittals 
to  determine  if  the  RACT 
determinations  appeared  to  be 
reasonable  and  well  supported.  EPA's 
commitment  to  assuring  the  adequacy  of 
the  Commonwealth's  submittals  is 
evidenced  by  the  fact  that  when  the 
Commonwealth  held  public  hearings 
and  requested  comments  on  its 
proposed  case-by-case  RACT  SIPs  for 
the  sources  to  which  this  rulemaking 
action  applies,  EPA  submitted  written 
comments  to  the  public  records.  The 
Conunonwealth  summarized  EPA's 
comments  and  provided  its  responses. 
The  summary  of  public  comments  the 
Commonwealth  received  and  its 
responses  were  included  in  formal  SIP 
revisions  submittals  for  these  requested 
RACT  SIP  revisions,  and  as  such  are 
included  in  EPA's  rulemaking  docket 
for  this  rulemaking  action. 

Comment:  The  commenter  states  that 
the  CAA  "required  compliance  by  all  of 
the  sources  for  which  the 
Commonwealth  had  submitted  case-by- 
case,  RACTs  by  May  31. 1995,  and  is 
concerned  that  EPA  might  be  approving 
an  extension  of  this  compliance  date. 

EPA 's  Response:  The 
Commonwealth's  EPA-approved  RACT 
regulations,  foimd  at  9  VAC  5-40-300 
and  310,  require  all  sources  for  which 
the  CAA  requires  RACT  to  be  in 
compliance  by  the  May  31, 1995 
deadUne  specified  in  the  CAA.'  Virginia 
has  not  extended  the  Act's  compliance 


'  Consistent  with  the  Act,  the  Commonwealth's 
RACT  regulations  require  fecilities  in  the  Northern 
Virginia  Emissions  Control  Area  which  have  a 
theoretical  potential  to  emit  of  50  tons  per  year 
(TPY)  or  greater  of  NOx  or  VOCs  to  comply  by  May 
31, 1995.  To  obtain  additional  emission  reductions 
beyond  those  mandated  by  the  Act,  the 
Commonwealth  also  required  VCK:  sources  with  a 
theoretical  potential  to  emit  25  TPY  or  greater,  but 
less  than  50  TPY.  to  apply  RACT.  The 
CommonweaJth  set  a  compliance  deadline  for  these 
sources  of  May  31 .  1996. 
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date  for  those  major  sources  mandated 
to  comply  by  May  31,  1995,  and  by 
approving  the  Commonwealth's  case-by- 
case  SIP  revisions,  EPA  is  not  approving 
an  extension  of  this  deadline.  To  the 
extent  that  Virginia's  consent 
agreements  and  permits  require 
additional  reductions  beyond  the 
mandated  compliance  deadline  for 
meeting  RACT,  these  requirements  are 
not  considered  to  be  part  of  the  RACT 
determinations. 

Comment:  The  commenter  notes  that 
public  hearings  are  required  for  all  SIP 
revisions,  and  asks  whether  or  not 
proper  hearings  were  held  with  respect 
to  the  Commonwealth's  RACT  SIP 
submittals. 

EPA 's  Response:  The  Commonwealth 
has  met  all  of  the  CAA's  requirements 
for  amending  its  SIP.  Included  in  each 
of  Virginia's  RACT  SIP  submittals  is  its 
formal  certification  that  it  provided 
public  notice  and  held  public  hearings. 
The  Commonwealth  also  provided  a 
copy  of  the  public  hearing  notice,  a 
summary  of  any  comments  it  received, 
and  its  response  to  those  comments  in 
each  of  the  SIP  submittals  for  these 
sources. 

Comment:  The  commenter  states  that 
"(tlhe  Act  and  EPA's  guidance  requires 
the  SIP  to  include  legally  enforceable 
procedures  to  require  continuous 
monitoring  and  recording  of  emissions," 
and  concluded  that  "EPA  cannot 
approve  the  proposed  SIP  revision 
unless  it  includes  monitoring 
requirements  for  each  emission  unit  that 
fully  comply  with  EPA  rules  and 
guidance,  and  that  assure  continuous 
compliance  with  all  emission  limits." 

EPA 's  Response:  The 
Commonwealth's  approved  SIP  does 
include  the  legally  enforceable 
procedures  to  require  continuous 
monitoring  and  recording  of  emissions 
which  are  required  by  40  CFR  51.214. 
These  requirements  are  found  in 
Virginia's  SIP-Approved  Regulations  for 
the  Control  and  Abatement  of  Air 
Pollution  at  9  VAC  5^0-40  and  5-40- 
41.  All  soiut:es  in  the  Commonwealth 
which  are  subject  to  RACT,  including 
those  which  are  issued  consent  decrees 
and  or  permits  imposing  case-by-case 
RACT  imder  the  Commonwealth's 
approved  RACT  regulations  are  subject 
to  9  VAC  5-40-40  and  5-40-41. 

Comment:  The  commenter  notes  that 
"Virginia  is  proposing  to  exempt 
specific  emission  units  on  the  ground 
that  they  are  exempt  under  the  State's 
RACT  rules,"  and  concludes  that  this  is 
not  acceptable. 

EPA 's  Response:  Virginia's  EPA- 
approved  regulations  requiring  NOx 
RACT  do  contain  provisions  exempting 
several  types  of  sources  considered  to  be 


low  NOx  emitters  from  the  requirement 
to  obtain  a  NOx  RACT  determination. 
These  exemptions  were  discussed  in 
detail  in  EPA's  rulemaking  approving 
the  Commonwealth's  NOx  RACT 
regulation  (see  EPA's  January  26, 1999 
proposed  rule  64  FR  3893).  That 
rulemaking  also  included  EPA's 
rationale  for  approving  those 
exemptions.  EPA  received  no  conunents 
on  its  proposed  rule  approving  the 
Commonwealth's  NOx  RACT  regulation. 
EPA  published  its  final  rule  on  April  28, 
1999  and  that  approval  was  effective  on 
May  28,  1999. 

It  is,  therefore,  neither  timely  nor 
appropriate  to  comment  on  the 
provisions  of  the  Commonwealth's  NOx 
RACT  regulations  itself,  including  the 
exemption  provisions,  at  the  time  EPA 
conducts  rulemaking  approve  the  case- 
by-case  RACT  determinations  issued  by 
the  Commonwealth  pursuant  to  that 
rule.  It  should  be  noted  that  emissions 
units  for  which  a  RACT  determination 
is  not  required  remain  subject  to  the 
general  requirements  of  the 
Commonwealth's  regulations.  One  of 
those  requirements,  foimd  at  9  VAC  5- 
20-180,  is  that  "at  all  times,  including 
periods  of  startup,  shutdown  and 
malfunction,  owners  shall,  to  the  extent 
practicable,  maintain  and  operate  any 
affected  facility,  including  associated  air 
pollution  control  equipment  or 
monitoring  equipment,  in  a  manner 
consistent  with  good  air  pollution 
control  practice  of  minimizing 
emissions." 

Comment:  As  part  of  any  SIP 
revisions  incorporating  the  above  rules, 
the  state  must  provide  commitments  of 
adequate  funding  and  personnel  to 
implement  and  enforce  the  rules.  42 
U.S.C.  7410(a)(2)(E);  40  CFR  51.280.  The 
state  must  also  detail  a  program  for 
enforcement  of  the  rules.  42  U.S.C. 
7410(a)(2)(C).  None  of  these 
requirements  were  addressed  in  [the] 
Federal  Register  notice  or  TSD. 

EPA 's  Response:  EPA  disagrees  with 
the  commenter's  assertion  that  states 
must  provide  such  information  with 
each  SIP  revision.  Although  42  U.S.C. 
7410(a)(2)(E)  and  7410(a)(2)(C)  do 
contain  these  provisions  cited  by  the 
commenter.  section  7410(a)(2)(H)  is  the 
statutory  provision  which  governs 
requirements  for  individual  plan 
revisions  which  States  may  be  required 
to  submit  from  time  to  time.  There  are 
no  cross-references  in  section  • 
7410(a)(2)(H)  to  either  7410(a)(2)(E)  or 
7410(a)(2)(C).  Therefore,  EPA  concludes 
that  Congress  did  not  intend  to  require 
States  to  submit  an  analysis  of  adequate 
fimding  and  enforcement  with  each 
subsequent  and  individual  SIP  revision 
submitted  under  the  authority  of  section 


7410(a)(2)(H).  Similarly,  40  CFR  part  51, 
Appendix  V  contains  the  list  of 
iniformation  which  States  must  submit 
with  each  plan  revision  in  order  for  EPA 
to  conduct  a  review  of  completeness 
under  section  7410(k)(l).  The  Ust  in  part 
51,  Appendix  V  contains  no  cross- 
reference  to  or  cite  of  the  provisions  of 
40  CFR  51.280  as  a  criterion  for 
determining  completeness.  Thus,  in 
following  Congress'  intent,  EPA  has 
further  determined  that  the 
requirements  of  40  CFR  51.280  do  not 
apply  to  each  individually-submitted 
State  plan  revision.  Nevertheless,  EPA 
notes  that  Virginia  had  previously 
submitted  such  commitinents  as  part  of 
the  1982  SIP  for  the  Northern  Virginia 
portion  of  the  Metropolitan  Washington, 
DC  Ozone  Nonattainment  area.  In  a  final 
rulemaking  action  published  on 
February  25,  1984  (49  FR  3063),  EPA 
approved  Virginia's  financial  and 
manpower  resource  commitments,  after 
having  proposed  approval  of  these 
conunitments  on  February  3,  1983  (48 
FR  5124  at  5127).  EPA  is  satisfied  that 
the  Commonwealth  continues  to  have 
adequate  funding  and  personnel  to 
implement  and  enforce  the  current 
RACT  rules.  However.  EPA  does  have 
the  authority  under  the  CAA  to  make 
findings  regarding  implementation 
failures  or  other  SIP  deficiencies  and 
take  appropriate  action  in  such 
situations.  Should  EPA  find  that 
Virginia  lacks  adequate  resoiu-ces  to 
pursue  any  violation  of  the  ozone  SIP. 
or  if  Virginia's  enforcement  response  is 
inadequate,  EPA  will  take  appropriate 
action  under  its  CAA  authority. 

B.  Comments  Pertaining  to  RACT 
Submittals  for  Specific  Sources 

Comment:  The  commenter  questions 
the  RACT  determination  for  Columbia 
Gas  Transmission  Corporation's 
Loudoun  Coiuity  Compressor  Station. 
The  commenter  notes  that  the 
Commonwealth's  proposed  limits  for 
the  gas  turbines  range  from  76  to  142 
ppmvd,  and  states  that  these  are 
substantially  higher  than  RACT  limits 
set  elsewhere.  The  conunenter  says  that 
the  Commonwealth  has  not  shown  that 
the  lower  limits  achieved  elsewhere  are 
not  reasonably  achievable  at  this  source. 

EPA 's  Response:  EPA  disagrees  with 
this  comment.  The  Commonwealth 
addresses  the  issue  in  its  "RACT  Review 
Memorandum"  contained  in  its  SIP 
submittal.  The  Commonwealth  states 
reports  that  on  August  21,  1990,  it  had 
issued  a  State  Air  Pollution  Control 
Board  permit  to  install,  modify,  and 
operate  to  Coliunbia  Gas  Transmission 
Corp.  to  allow  the  modification  of  eight 
existing  natiual  gas  fired  turbines,  each 
rated  at  14.46  x  10^  BTU/hr.  and  one 
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natural  gas-fired  turbine,  rated  at  39.72 
X  10*  BTU/hr.  The  Commonwealth 
states  that  it  had  determined  when  it 
issued  this  permit  that  the  required 
controls  and  emission  limits  for  the 
turbines  were  BACT.  The 
Commonwealth  states  that  it  had 
concluded  when  it  issued  the  permit 
that  "the  low-NOx  combustion 
technology  utilized  in  the  turbines 
selected  represents  the  state  of  the  art  in 
dry  controls  and  that  selective  catalytic 
reduction,  and  steam  or  water  injection 
would  not  be  reasonable  for  a  gas 
pipeline  installation."  The 
Commonwealth  states  that  the  control 
technology  evaluation  docimient 
supporting  issuance  of  the  1990  permit 
had  indicated  that  more  advanced  dry 
low  NOx  controls  would  not  be 
commercially  available  for  four  or  five 
years.  The  Commonwealth  determines 
that  it  was  therefore  "reasonable  to 
assume  that  had  a  RACT  analysis  been 
required  and  conducted  for  the  facility 
at  the  time  others  were  in  1993,  the 
conclusion  would  have  been  the  same 
as  for  the  BACT  analysis."  The 
Commonwealth  further  states  that  while 
its  BACT  determination  appears  to  have 
been  valid,  it  was  lacking  a  quantitative 
analysis  of  cost-effectiveness  of 
alternative  controls.  The 
Commonwealth  therefore  cites  its 
examination  of  EPA's  Alternative 
Control  Technology — NOx  Emissions 
firom  Stationary  Gas  Tiubines  document 
(EPA— 453/R-93-007)  which  shows  that 
two  technologies  might  be  cost  effective 
for  the  larger  Centaur  T-4500  turbine. 
Steam  and  water  injection  is  marginally 
cost  effective,  but  the  BACT  analysis 
eliminated  that  option  as  infeasible  for 
a  rural  gas-pipeline  pimiping  station. 
The  other  possibility  is  a  lean  pre-mix 
combustor.  The  Commonwealth  states 
that  the  Company  provided  information 
showing  that  the  cost  of  retrofitting  the 
larger  tiu'bine  would  have  cost 
approximately  $4,000  per  ton  of  NOx 
reduced,  more  than  the  Commonwealth 
considered  reasonable.  The  cost  of 
retrofitting  the  smaller  turbines  would 
have  been  even  higher  on  a  cost  per  ton 
of  NOx  removed  basis.  EPA  finds  that 
the  Commonwealth  has  adequately 
justified  its  RACT  determination  for  s 
for  this  source. 

Comment:  The  commenter  believes 
that  RACT  requirements  should  always 
be  expressed  in  terms  of  emission 
limits.  The  commenter  therefore  objects 
to  the  determinations  that  RACT  for 
various  types  of  combustion  units 
located  at  the  Metropolitcui  Washington 
Airports  Authority's  Ronald  Reagan 
National  Airport,  the  Nomen  M.  Cole, 
Jr.,  Pollution  Control  Plant,  the  U.S. 


Marine  Corps'  Quantico  Base,  the 
Transcontinental  Gas  Pipeline 
Corporation's  Compressor  Station  #185, 
and  the  U.S.  Army  Garrison  at  Fort 
Belvoir  consists  of  good  management 
practices  and  operating  procedures.  The 
commenter  also  requests  further  details 
regarding  the  "low  emission  combustion 
technology"  which  had  been  specified 
as  RACT  for  Transcontinental  Gas 
Company's  Station  185,  what  emissions 
limits  were  associated  with  it,  and  when 
it  would  be  implemented. 

EPA 's  Response:  The  Commonwealth 
determined  that  RACT  for  two 
incinerators  at  the  Nomen  M.  Cole,  Jr., 
Pollution  Control  Plant  consists  of 
operating  the  incinerators  within 
specified  temperature  and  percent 
oxygen  ranges,  and  in  accordance  with 
good  management  practices  and 
operating  procediues.  The 
Commonwealth  established  these  RACT 
requirements  because  the  Nomen  M. 
Cole,  Jr.,  Pollution  Control  Plant 
demonstrated  that  there  are  no 
technically  and  economically  feasible 
controls  for  the  incinerators.  At 
Transcontinental  Gas  Company's 
Station  185  the  Commonwealth 
determined  that  RACT  for  ten  2050 
horsepower  Ingersol  Rand  412-KVS 
engines  consisted  of  use  of  low  emission 
combustion  (LEC)  technology.  LEC 
technology  consists  of  extensive 
modifications  to  an  internal  combustion 
engine  which  enable  the  engine  to 
operate  at  a  higher  air  to  fuel  ratio, 
which  residts  in  lower  combustion 
temperatures  and  lower  NOx  formation. 
A  detailed  discussion  of  LEC  technology 
is  provided  in  the  EPA  publication 
entitled,  "Alternative  Control 
Techniques  Document — NOx  Emissions 
from  Stationary  Reciprocating  Internal 
Combustion  Engines."  The 
Commonwealth  did  not  establish 
emission  limits  associated  with 
implementation  of  this  technology. 
However,  EPA  considers  this  acceptable 
given  that  LEC  involves  the  physical 
modification  of  the  engine  itself,  which 
will  result  in  a  permanent  reduction  in 
the  each  engine's  physical  potential  to 
emit  NOx- 

The  Commonwealth  determined  that 
RACT  for  certain  combustion  imits  at 
the  Metropolitan  Washington  Airports 
Authority's  Ronald  Reagan  National 
Airport,  the  Marine  Coins'  Quantico 
Base,  the  Transcontinental  Gas  Pipeline 
Corporation  Compressor  Station  185, 
and  the  U.S.  Army's  Garrison  at  Fort 
Belvoir  consisted  of  good  management 
practices  and  operating  procedures 
because  of  the  small  size  of  these  units. 
EPA  has  approved  RACT  SIP 
regulations  for  other  States  in  which 
NOx  RACT  for  small  combustion  units 


is  defined  as  proper  operation  and 
maintenance  or  an  annual  evaluation 
and  adjustment  of  the  combustion 
process.  For  example,  EPA  has 
approved  provisions  in  Pennsylvania's 
RACT  SIP  regidations  which  define 
RACT  for  combustion  units  with  a  rated 
heat  input  equal  to  or  greater  than  20 
MMBTU/hour  and  less  than  50 
MMBTU/hour  as  an  annual  adjustment 
or  time-up  on  the  combustion  process, 
and  which  define  RACT  for  combustion 
units  with  a  rated  heat  input  of  less  than 
20  MMBTU/hour  as  proper  operation 
and  maintenance.  EPA  approved  these 
provisions  in  Pennsylvania's  RACT  SIP 
regulations  because  Pennsylvania  had 
provided  information  stating  that  there 
are  no  technically  or  economically 
feasible  controls.  As  in  the  case  of 
Pennsylvania,  the  Commonwealth's  has 
determined  that  RACT  consists  an 
annual  evaluation  and  adjustment  of  the 
combustion  process  and  of  proper 
operation  and  maintenance  for 
combustion  units  with  rated  inputs  of 
less  than  50  MMBTU/hom-. 

Comment:  The  commenter  states  that 
EPA  cannot  lawfully  approve  the 
Commonwealth's  RACT  proposal 
pertaining  to  PEPCO's  Alexandria 
Generating  Station,  because  the 
proposal  involves  an  emissions 
averaging  plan  in  which  emissions  from 
the  Alexandria  Generating  Station 
would  be  offset  by  reductions  at  two 
oUier  PEPCO  plants  in  Maryland.  The 
commenter  said  that  the  Act  requires 
RACT  at  each  source  within  the 
nonattainment  area,  and  does  not  allow 
companies  to  pick  and  choose  which 
facilities  will  comply  with  RACT.  The 
commenter  also  said  that  the  proposal 
was  not  acceptable  because  Virginia 
would  have  no  authority  to  enforce  the 
emission  limits  established  for  the 
PEPCO  sources  located  in  Maryland. 
The  commenter  also  objects  to  the 
averaging  proposal  on  the  basis  that  it 
assiunes  that  the  "offsetting  reductions" 
at  the  Maryland  power  plants  are 
"surplus"  or  "excess"  reductions  that 
are  not  otherwise  needed.  The 
commenter  notes  that  the  Washington 
area  is  delinquent  in  meeting  the  serious 
area  attainment  deadline,  and  still  lacks 
an  approved  attaiiunent  SIP.  The 
commenter  states  that  "If  any  additional 
emission  reductions  are  achievable  at 
the  Maryland  plants,  they  are  needed  to 
bring  the  area  closer  to  attainment — they 
caimot  be  used  to  offset  reductions  that 
are  otherwise  mandated  by  the  Act." 

EPA's  Response:  EPA  disagrees  with 
this  comment.  Under  the  Emission 
Trading  Policy  (see  December  4,  1986, 
51  FR  43814)  stationary  sources  of 
criteria  air  pollutants  located  within  the 
same  nonattainment  area  may  comply 
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with  thefr  requirements,  including 
RACT,  in  the  most  cost  effective  manner 
via  emissions  trading.  Under  that 
policy,  surplus  emissions  are  those  not 
otherwise  required  to  meet  an 
applicable  emission  limitation  under 
the  CAA.  At  the  time  RACT  was 
required  to  be  determined  and  complied 
with  under  the  CAA,  the 
Commonwealth  and  the  State  of 
Maryland  made  RACT  determinations 
for  these  PEPCO  facilities  and 
negotiated  a  memorandiun  of 
understanding  (MOU)  to  implement 
those  determinations  by  means  of  a 
RACT  averaging  plan.  The  signed  MOU 
provides  for  both  the  Commonwealth 
and  Maryland  to  enforce  the  averaging 
plan.  That  MOU  was  formally  submitted 
to  EPA  as  part  of  the  SIP  revision.  At 
such  time  as  the  need  for  additional 
reductions  (beyond  those  that  have  been 
achieved  by  implementing  the  CAA's 
applicable  Part  D  requirements)  are 
determined  to  be  necessary  to 
demonstrate  rate-of-progress  and/or 
attainment  in  an  ozone  nonattainment 
area,  a  state  has  the  flexibility  to  decide 
what  additional  control  measiu-es  it 
shall  implement  to  achieve  those 
reductions.  The  comment  implies  that  a 
state  must  revisit  RACT  to  secure  those 
reductions.  EPA  does  not  agree.  More  to 
the  point,  on  December  15,  2000,  EPA 
signed  a  final  nde  approving  the  one- 
hoiu-  ozone  attainment  demonstration 
SIP  for  the  Metropolitan  Washington, 
D.C.  ozone  nonattainment  area  and 
approved  a  compliance  date  extension 
to  2005. 

Comment:  The  commenter  objects  to 
the  Commonwealth's  decision  to 
establish  RACT  emissions  limits  for 
Boilers  3,4,  and  5  at  Virginia  Power's 
Possiun  Point  Station  which  are 
consistent  (in  terms  of  allowable  lbs  of 
NOx  per  million  BTU  heat  input)  wath 
the  limits  in  the  Commonwealth's  EPA 
approved  RACT  regulations.  The 
commenter  notes  that  the  requirements 
in  the  Conunonwealth's  EPA  approved 
RACT  regulations  which  are  applicable 
to  Boilers  3,  4,  and  5,  which  are 
specified  in  Table  4^C  of  9  VAC  5-40- 
311,  are  less  stringent  than  currently- 
recognized  RACT.  The  commenter  also 
objects  to  the  fact  that  the 
Commonwealth  allowed  compliance 
with  the  limits  to  be  demonstrated 
through  the  use  of  30  day  averaging.  The 
commenter  notes  that  the  EPA-approved 
RACT  regidations  require  the  use  of 
daily  averaging. 

EPA 's  Response:  With  regard  to  the 
comments  on  the  requirements  of  the 
SIP-approved  NOx  regulation  itself,  its 
provisions  were  discussed  in  detail  in 
EPA's  rulemaking  approving  the 
Commonwealth's  NOx  RACT  regulation 


(see  EPA's  January  26,  1999  proposed 
rule  64  FR  3893).  That  rulemaking  also 
included  EPA's  rationale  for  approving 
the  regulation.  EPA  received  no 
comments  on  its  proposed  rule 
approving  the  Commonwealth's  NOx 
RACT  regulation.  EPA  published  its 
final  nde  on  April  28,  1999  and  that 
approval  was  effective  on  May  28, 1999. 
It  is,  therefore,  neither  timely  nor 
appropriate  to  comment  on  the 
provisions  of  the  Commonwealth's  NOx 
RACT  regulations  itself. 

The  Commonwealth's  regulations 
requiring  sources  of  NOx  to  obtain  case- 
by-case  RACT  determinations  required 
sources  to  be  in  compliance  by  May  31, 
1995,  and  the  Commonwealth's 
regidations  are  intended  to  reflect  RACT 
as  of  that  time.  Accordingly,  the 
Commonwealth's  RACT  SIP  submittals 
also  require  RACT  as  of  May  31, 1995. 
With  respect  to  the  averaging  time  used 
to  demonstrate  compliance,  the 
Commonwealth  requires  that 
compliance  by  Boilers  3  and  4  be 
demonstrated  through  the  use  of  daily 
averaging.  For  Boiler  5,  the 
Commonwealth  allows  30  day 
averaging.  In  its  "Statement  of  Basis"  for 
this  SIP  revision,  the  Commonwealth 
explains  its  reasons  for  allowing  30  day 
averaging  for  Boiler  5.  The 
Commonwealth's  Department  of 
Environmental  Quality  (DEQ)  submittal 
states  that  Unit  #5  has  historically  been 
used  only  sparingly,  during  times  of 
peak  power  demand.  The  DEQ  further 
states  that  the  continuous  emissions 
monitors  (CEMs)  on  the  flue  have 
shown  that  diuing  the  few  times  it  has 
operated  at  full  load,  the  unit  has  not 
demonstrated  a  continuous  ability  to 
meet  the  0.25  Ib-NOx/lO*-  BTU  limit  in 
9  VAC  5-40-311.  The  Commonwealth's 
RACT  analysis  states  that  due  to  the 
infrequency  of  full  load  operation,  if 
emissions  and  heat  input  were  averaged 
over  a  30  day  period,  the  unit  likely 
would  meet  the  0.25  limit.  DEQ  states 
that  a  daily  review  of  an  emission  rate 
averaged  over  the  previous  30  days,  i.e., 
a  30  day  rolling  average  may  be 
acceptable  for  a  compliance 
demonstration  with  9  VAC  5-40-311.  It 
also  states,  however,  in  other  instances 
its  regidation  has  been  interpreted  to 
require  a  calendeu  day  averaging  period 
for  a  compliemce  demonstration,  so  a 
case-by-case  specific  analysis  was 
required  to  justify  that  either  a  less 
stringent  limit  or  a  longer  averaging 
period  is  in  order.  That  analysis 
includes  an  examination  of  cost  of 
getting  fuel  oil  with  a  guaranteed  lower 
fuel-bound  nitrogen  content  than  is 
currendy  burned.  The  analysis  uses 
some  conservative  assumptions  to  show 


that  the  cost-to-benefit  ratio  is 
prohibitively  excessive.  Likewise,  the 
Commonwealth's  analysis  determines 
that  other  control  options,  such  as 
selective  catalytic  reduction  (SCR),  are 
too  expensive  for  a  reduction  from  0.27 
to  0.25  Ib-NOx/lO*-  BTU,  which  is  all 
that  is  required  during  the  worst-case 
scenario,  full  load  operation.  EPA  has 
reviewed  this  analysis  and  has 
determined  that  it  complies  vith  the 
requirements  of  the  CAA. 

in.  Final  Action 

EPA  is  approving  the  Commonwealth 
of  Virginia's  case-by-case  RACT  SIP 
revision  submittals  for  the  16  sources 
listed  in  the  table  foimd  in  Section  I, 
above,  entided,  "VIRGINL\— VOC  AND 
NOx  RACT  DETERMINA-nONS  FOR 
INDIVIDUAL  SOURCES"  as  revisions  to 
the  Commonwealth's  SIP. 

IV.  General  Information  Pertaining  to 
SIP  Submittals  From  the 
Commonwealth 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosiu-e  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  volimtary 
compliance  evaluation  and  volimtarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
Law,  Va.  Code  Sec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosure 
dociiments  and  information  about  the 
content  of  those  documents  that  are  the 
product  of  a  volimtary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  documents  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independendy  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12, 1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec.  10.1-1198,  precludes 
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granting  a  privilege  to  documents  and 
information  "required  by  law," 
including  documents  and  information 
"required  by  federal  law  to  maintain 
program  delegation,  authorization  or 
approval,"  since  Virginia  must  "enforce 
federally  authorized  environmental 
programs  in  a  manner  that  is  no  less 
stringent  than  their  federal  counterparts. 
*   *   *••  jjjQ  opinion  concludes  that 
"(rjegarding  §  10.1-1198,  therefore, 
documents  or  other  information  needed 
for  civil  or  criminal  enforcement  under 
one  of  these  programs  could  not  be 
privileged  because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
federal  law  to  maintain  program 
delegation ,,authorization  or  approval." 

Virginia's  Immunity  law,  Va.  Code 
Sec.  10.1-1199,  provides  that  "(t]o  the 
extent  consistent  with  requirements 
imposed  by  Federal  law,"  any  person 
making  a  volimtary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty.  The 
Attorney  General's  January  12,  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  federally  authorized 
programs,  since  "no  immunity  couid  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore,  EPA  Las  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its 
program  consistent  with  the  federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  federal  enforcement 
authorities,  EPA  may  at  any  time  invoke 
its  authority  imder  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likev»ise  unaffected  by 
this,  or  any,  state  audit  privilege  or 
immunity  law. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 


action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
at  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  {Pubhc  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  {62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Qean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 


General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  persoimel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particidar 
applicability. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Adn^nistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  nUe  or  action.  This  action 
approving  the  Commonwealth's  case-by- 
case  RACT  SIP  revisions  for  16  sources 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone. 

Dated:  December  15,  2000. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Virginia 

2.  In  Section  52.2420,  the  table  in 
paragraph  (d)  is  amended  by  adding  the 
entries  for  "Cellofoam  North  America, 
Inc. — Falmouth  Plant  [Consent 
Agreement]",  "CNG  Transmission 
Corporation — Leesburg  Compressor 
Station  [Permit]",  "Columbia  Gas 
Transmission  Company — Loudoun 
County  Compressor  Station  [Permit]", 
"District  of  Columbia's  Department  of 
Corrections — Lorton  Prison  [Permit]", 
"Michigan  Cogeneration  Systems,  Inc. — 
Fairfax  County  1-95  Landfill  [Permit]". 
"Metropolitan  Washington  Airports 


Authority — Ronald  Reagan  Washington 
National  Airport  [Permit]'",  "Nomen  M. 
Cole,  Jr.,  Pollution  Control  Plant 
[Consent  Agreement]",  "Ogden  Martin 
Systems  of  Alexandria/ Arlington,  Inc. 
[Consent  Agreement]",  "Ogden  Martin 
Systems  of  Fairfax,  Inc.  [Consent 
Agreement]",  "U.S.  Department  of 
Defense — Pentagon  Reservation 
[Permit]",  "Potomac  Electric  Power 
Company  (PEPCO) — Potomac  River 
Generating  Station  [Consent  Agreement 
containing  NOx  RACT  requirements.]", 
"Potomac  Electric  Power  Company 
(PEPCO) — Potomac  River  Generating 
Station  [Permit  containing  VOC  RACT 
requirements]",  "United  States  Marine 
Corps. — Quantico  Base  [Permit]", 


"Transcontinental  Gas  Pipeline 
Corporation — Compressor  Station  #185 
[Consent  Agreement]",  "U.S.  Army 
Garrison  at  Fort  Belvoir  [Permit]", 
"Virginia  Power  (VP) — Possum  Point 
Generating  Station  [Consent  Agreement 
containing  VOC  RACT  requirements]", 
"Virginia  Power  (VP) — ^Possum  Point 
Generating  Station  [Permit  containing 
NOx  RACT  requirements]",  and 
"Washington  Gas  Light  Company — 
Springfield  Operations  Center  [Consent 
Agreement]"  at  the  end  of  the  table  to' 
read  as  follows: 

§52.2420    Identification  of  plan. 

***** 

(d)*   *   * 


EPA-Approved  Virginia  Source-Specific  Requirements 


Source  name 


Permit/order  or  registration 
number 


State  effective 
date 


EPA  approval 
date 


40  CFR  part  52  citation 


CeUofoam  North  America,  IrK. — Fai- 
moutfi  Plant  [Consent  Agreement]. 

CNG  Transmissirin  Corporation — 
Leesburg  Compressor  Station 
(Permit). 

Columt>ia  Gas  Transmission  Com- 
pany— Loudoun  County  Com- 
pressor Station  [Permit]. 

District  of  Columbia's  Department  of 
Corrections — Lorton  Prison  [Per- 
mit]. 

Micfiigan  Cogeneration  Systems, 
Inc.— Fairfax  County  1-95  Landfill 
[Permit]. 

Metropolitan  Washington  Airports 
Authority — Ronald  Reagan  Wash- 
ington National  Airport  [Permit]. 

Nomen  M.  Cole,  Jr.,  Pollution  Con- 
trol Plant  [Consent  Agreement]. 

Ogden  Martin  Systems  of  Alexan- 
dria/Arlington, Inc.  [Consent 
Agreement). 

Ogden  Martin  Systems  of  Fairfax, 
Inc.  [Consent  Agreement]. 

U.S.  Department  of  Defense — Pen- 
tagon Reservation  [Permit]. 

Potomac  Electric  Power  Company 
(PEPCO)— Potomac  River  Gener- 
ating Station  [Consent  Agreement 
containing  NOx  RACT  require- 
ments.]. 

Potomac  Electric  Power  Company 
(PEPCO)— Potomac  River  Gener- 
ating Station  Permit  containing 
VOC  RACT  requirements]. 

United  States  Marine  Corps. — 
Quantico  Base  [Permit]. 

Transcontinental  Gas  Pipeline  Cor- 
poration— Compressor  Station 
#185  [Consent  Agreement]. 

U.S.  Army  Garrison  at  Fort  Belvoir 
[Perniit). 

Virginia  Power  (VP) — Possum  Point 
Generating  Station  [Permit  con- 
taining NOx  RACT  requirements]. 


January  2,  2001 
[page  citation] 

January  2.  2001 
[page  citation] 

January  2.  2001 
[page  citation] 

January  2,  2001 
[page  citation] 


Registration  #40696 8/10/1998    January  2,  2001 

[page  citation] 

Registration  #71978  5/22/2000    January  2,  2001 

[page  citation] 

Registration  #72265  5/23/2000 

Registration  #70028  12/10/1999 

Registration  #71961  5/10/2000 

Registration  #70005 5/22/2000 

Registration  #70714  12/13/1999    January  2.  2001 

[page  citation] 

Registration  #71895  7/31/1998    January  2,  2001 

[page  citation] 

Registration  #71920  4/3/1998 

Registration  #70030  5/17/2000 

Registration  #70228  ....'. 5/31/1998 

Registration  #70228  5/8/2000 

Registration  #70267  5/24/2000    January  2,  2001 

[page  citation] 

Registration  #71958  9/5/1996    January  2,  2001 

[page  citation] 

Registration  #70550  5/16/2000    January  2,  2001 

[page  citation] 

Registration  #70225  7/21/2000    January  2,  2001 

[page  citation] 


January  2,  2001 
[page  citation] 
January  2,  2001 
[page  citation] 
January  2.  2001 
[page  citation] 


January  2,  2001 
[page  citation] 


52.2420(d). 
52.2420(d). 

52.2420(d). 

52.2420(d). 

52.2420<d). 

52.2420(d). 

52.2420(d). 
52.2420(d). 

52.2420(d). 
52.2420(d). 

52.2420(d)  Note:  the  non-RACT 
related  provisions  found  in 
subsections  2  and  3  of  Section 
E  are  not  incorporated  by  ref- 
erence. 

52.2420(d). 

52.2420(d). 
52.2420(d). 

52.2420(d). 
52.2420(d). 
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EPA-Approved  Virginia  Source-Specific  Requirements— Continued 


Source  name 


Permit/order  or  registration 
r)umber 


State  effective 
date 


EPA  approval 
date 


40  CFR  part  52  citation 


Virginia  Power  (VP) — Possum  Point    Registration  #70225 

Generating       Station      (Consent 

Agreement  containing  VOC  RACT 

requirements]. 
Washington  Gas  Light  Company —    Registration  #70151 

Springfield     Operations     Center 

[Consent  Agreerrwnt]. 


6/12/1995    January  2,  2001  ..     52.2420(d). 
[page  citation] 


4/3/1998    January  2,  2001  ..     52.2420(d). 
[page  citation] 


§52.5450    [Amended] 

3.  Section  52.2450(f)  is  removed  and 
reserved. 

[FR  Doc.  00-33165  Filed  12-29-00;  8:45  am] 

WLUNO  COOE  8660-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[FnL-6925-5] 

Clean  Ak  Act  Full  Approval  of 
Operating  Permita  Program  in 
Waahington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
fully  approve  the  operating  permits 
program  submitted  by  the  State  of 
Washington.  Washington's  operating 
permits  program  was  submitted  in 
response  to  the  directive  in  the  Clean 
Air  Act  that  permitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources  within  the  permitting 
authority's  jurisdiction.  EPA  granted 
interim  approval  to  Washington's  air 
operating  permit  program  on  November 
9. 1994  (59  FR  55813);  EPA 
repromulgated  final  interim  approval  on 
one  issue,  and  a  notice  of  correction  for 
Washington's  operating  permits 
program,  on  December  8,  1995  (60  FR 
62992).  The  state  and  local  agencies  that 
implement  the  Washington  operating 
permits  program  have  revised  their 
programs  to  satisfy  the  conditions  of  the 


interim  approval  and  this  action 
approves  those  revisions. 
DATES:  This  direct  final  rule  is  effective 
on  March  5,  2001  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  1,  2001.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  this  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect.  The  public  comments  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  published  in 
this  Federal  Register. 
ADDRESSES:  Copies  of  the  State  of 
Washington's  submittal  and  other 
supporting  information  used  in 
developing  this  final  full  approval  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  Interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hoiu« 
before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
E)enise  Baker,  Office  of  Air  Quality 
{OAQ-107),  EPA,  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-8087. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Bacltground 

A.  What  is  the  Title  V  Air  Operating 
Permits  Program? 

B.  What  is  the  Status  of  Washington's  Title 
V  Air  Operating  Permits  Program? 

II.  What  Changes  Have  the  Washington 

Permitting  Authorities  Made  to  Address 
the  Interim  Approval  Issues? 

A.  Maximum  Criminal  Penalty  Authority 

B.  False  Statements 


C.  Tampering 

D.  Writ  of  Mandamus 

E.  Insignificant  Emission  Units 

F.  NWAPA:  Penalty  Authority  for  Multiple 
Standards 

G.  OAPCA:  Potential  to  Emit 

H.  SCAPCA:  Limitation  on  Criminal 
Penalty  Authority 

I.  YRCAA:  Knowing  Violations 
III.  What  Other  Changes  has  Washington 
Made  to  its  Program — Outside  of 
Addressing  the  Interim  Approval  Issues? 

A.  Compliance  Assurance  Agreement 

B.  SWAPCA  Regulations 

C.  RCW  Ch.  43.05 

D.  YRCAA  Regulations 
rv.  Final  Action 

V.  What  Happens  if  EPA  Gets  Comments  on 

this  Federal  Register? 

VI.  Are  there  any  Administrative 

Requirements  that  Apply  to  this  Action? 

I.  Background 

A.  What  Is  the  Title  VAir  Operating 
Permits  Program? 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  all  state 
and  local  permitting  authorities  to 
develop  operating  permits  programs  that 
meet  certain  Federal  criteria.  In 
implementing  the  operating  permits 
programs,  the  permitting  authorities 
require  certain  sources  of  air  pollution 
to  obtain  permits  that  contain  all 
applicable  requirements  under  the  CAA. 
The  focus  of  the  operating  permits 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  the  applicable  CAA 
requirements  into  a  Federally 
enforceable  document.  By  consolidating 
all  the  applicable  requirements  for  a 
source  in  a  single  document,  the  source, 
the  public,  and  regulators  can  more 
easily  determine  what  C/\A 
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requirements  apply  to  the  soiuce  and 
whether  the  source  is  in  compliance 
with  those  requirements. 

Sources  required  to  obtain  an 
operating  permit  under  the  title  V 
program  include  "major"  soiux:es  of  air 
pollution  and  certain  other  soiu'ces 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
operating  permits.  Examples  of  major 
sources  include  those  that  have  the 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compoimds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  oxides,  or  particulate  matter; 
those  that  emit  10  tons  per  year  or  more 
of  any  single  hazardous  air  pollutant 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  hazardous  air 
pollutants  (HAPs).  In  areas  that  are  not 
meeting  the  National  Ambient  Air 
Quality  Standards  for  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
soiut:es  are  defined  by  the  gravity  of  the 
•nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  to  emit 
50  tons  per  year  or  more  of  volatile 
organic  compounds  or  nitrogen  oxides. 

B.  What  Is  the  Status  of  Washington 's 
Title  V  Air  Operating  Permits  Pmgram? 

The  State  of  Washington  (Washington 
or  State)  originally  submitted  its 
application  for  the  title  V  air  operating 
penuits  program  to  EPA  in  1993.  In 
Washington,  the  air  operating  permits 
program  is  implemented  by  the 
Washington  Department  of  Ecology 
(Ecology),  the  Washii^on  Energy 
Facility  Site  Evaluation  Coimcil 
(EFSEC);  and  the  following  seven  local 
air  pollution  control  authorities: 

•  The  Benton  County  Clean  Air 
Authority  (BCCAA)  (formerly  known. as 
the  Benton-Franklin  Coimties  Clean  Air 
Authority  (BFCCAA)l; 

•  The  Northwest  Air  Pollution 
Authority  (NWAPA); 

•  The  Olympic  Air  Pollution  Control 
Authority  (OAPCA); 

•  The  Puget  Sound  Clean  Air  Agency 
(PSCAA)  [formerly  known  as  the  Puget 
Sound  Air  Pollution  Control  Agency 
(PSAPCA)l; 

•  The  Spokane  County  Air  Pollution 
Control  Authority  (SCAPCA); 

•  The  Southwest  Clean  Air  Agency 
(SWCAA)  [formerly  knov\m  as  the 
Southwest  Air  Pollution  Control 
Authority  (SWAPCA)l;  and 

•  The  Yakima  Regional  Clean  Air 
Authority  (YRCA.\)  [formerly  knov\m  as 
the  Yakima  County  Clean  Air  Authority 
(YCCAA)l. 


Where  an  operating  permits  program 
substantially,  but  not  fully,  meets  the 
criteria  outlined  in  the  implementing 
regulations  codified  in  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
is  authorized  to  grant  interim  approval 
contingent  on  the  state  revising  its 
program  to  correct  the  deficiencies. 
Because  the  operating  permits  program 
originally  submitted  by  Washington  in 
1993  substantially,  but  not  fully,  met  the 
requirements  of  part  70,  EPA  granted 
interim  approval  to  Washington's 
program  in  an  action  published  on 
November  9, 1994  (59  FR  55813).  The 
interim  approval  notice  identified  the 
conditions  that  Washington  must  meet 
in  order  to  receive  full  approval  of  its 
tide  V  air  operating  permits  program. 
On  December  8. 1995  (60  FR  62992), 
EPA  published  a  second  final  interim 
approval  revising  one  of  the  conditions 
that  Washington  needed  to  meet  to 
receive  full  approval  of  its  program  and 
making  other  minor  corrections  and 
revisions  to  the  interim  approval. 

This  dociunent  describes  the  changes 
the  Washington  permitting  authorities 
have  made  to  their  programs  since  we 
granted  Washington's  program  interim 
approval  and  the  action  EPA  is  taking  in 
response  to  those  changes. 

n.  What  Changes  Have  the  Washington 
Permitting  Authorities  Made  To 
Address  the  laterim  Approval  Issues? 

On  June  5, 1996,  Ecology  sent  a  letter 
to  EPA  addressing  the  interim  approval 
issues  and  requesting  full  program 
approval  of  Washington's  air  operating 
permits  program.  EPA  received 
additional  submittals  from  Ecology 
addressing  the  interim  approval  issues 
on  October  3,  1996,  August  25,  1998, 
and  May  24,  1999.  The  submittals  from 
Ecology  included  submittals  from 
NWAPA,  OAPCA,. PSCAA,  SCAPCA, 
and  YRCAA.^ 

EPA  has  reviewed  the  program 
revisions  submitted  by  the  Washington 
permitting  authorities  and  has 
determined  that  the  Washington 
program  now  qualifies  for  full  approval. 
This  section  describes  the  interim 
approval  issues  identified  by  EPA  in 
granting  the  Washington  program 
interim  approval  and  the  changes  the 
Washington  permitting  authorities  have 
made  to  address  those  issues. 

A.  Maximum  Criminal  Penalty 
Authority 

In  granting  Ecology  interim  approval, 
we  stated  that  Ecology  must  revise  RCW 


'  In  granting  Washington  interim  approval,  EPA 
did  not  identify  any  specific  changes  that  needed 
to  be  made  to  the  operating  permit  programs  for 
EFSEC.  BCCAA,  and  SWAPCA.  See  59  FR  55818- 
55819. 


70.94.430(1)  to  clarify  that  the 
maximum  criminal  penalty  authority  of 
$10,000  applies  per  day  per  violation,  as 
required  by  40  CFR  70.11(a)(3)(ii).  See 
59  FR  at  55818.  The  statute  authorizing 
criminal  penalty  actions  in  Washington 
for  title  V  violations  authorizes  a 
penalty  of  up  to  $10,000  per  violation, 
but  does  not  specify  whether  the 
maximtun  penalty  can  be  assessed  for 
each  day  that  a  violation  continues.  EPA 
identified  this  same  interim  approval 
issue  for  NWAPA,  OAPCA,  PSCAA,  and 
SCAI*CA,  the  permitting  authorities  that 
had  provisions  addressing  criminal 
pendties  in  their  local  regulations. 

To  address  this  issue,  Ecology 
submitted  an  analysis  ttom  the 
Washington  Attorney  General's  office 
stating  that  RCW  70.94.430(1),  when 
read  in  conjimction  with  RCW 
70.94.431(1),  allows  the  State  to  collect 
a  criminal  penalty  for  each  day  that  a 
violation  continues.  RCW  70.94.431(1), 
which  addresses  civil  penalty  authority, 
provides  that  "Each  such  violation  shall 
be  a  separate  and  distinct  offense,  and 
in  case  of  a  continuing  violation,  each 
day's  continuance  shall  be  a  separate 
and  distinct  violation."  Ecology  has 
committed  to  following  this 
interpretation  when  Ecology 
participates  in,  or  provides  a 
recommendation  regarding,  a  criminal 
prosecution  to  be  taken  under  Chapter 
70.94  RCW. 

Based  on  the  information  submitted 
by  Ecology,  we  are  deferring  to  the 
State's  determination  that  RCW 
70.94.430(1)  and  70.94.431(1)  authorizes 
the  State  to  collect  up  to  $10,000  per 
day  per  violation  for  criminal  violations, 
as  required  by  40  CFR  70.11(a)(3)(ii). 
EPA  notes,  however,  that  40  CFR 
70.4(b)(7)  requires  a  permitting 
authority  with  an  approved  title  V 
program  to  submit  at  least  annually 
information  regarding  its  enforcement 
activities,  and  40  CFR  70.10(c)(iii) 
authorizes  EPA  to  withdraw  program 
approval  where  a  permitting  authority 
fails  to  enforce  its  title  V  program 
consistent  with  the  requirements  of  part 
70.  To  ensure  that  RCW  70.94.430(1) 
does  not  impermissibly  limit 
Washington's  authority  to  bring 
criminal  enforcement  actions  seeking  up 
to  $10,000  per  day  per  violation,  EPA 
intends  to  monitor  Washington's 
enforcement  programs  closely  during 
implementation  and  will  consider 
withdrawing  approval  of  Washington's 
tide  V  program  if  EPA  later  determines 
that  Washington  lacks  adequate 
criminal  penalty  authority.  EPA  urges 
Washington  to  clarify  through 
legislative  changes  at  the  earliest 
opportimity  that  RCW  70.94.430(1) 
authorizes  the  assessment  of  criminal 


18 


Federal  Register / Vol.  66,  No.  1/ Tuesday,  January  2,  2001 /Rules  and  Regulations 


penalties  in  the  maximum  amount  of 
not  less  than  $10,000  per  day  per 
violation. 

With  respect  to  the  local  air 
authorities.  NWAPA  has  revised 
NWAPA  section  132.1  to  specifically 
provide  for  maximum  criminal  penalties 
of  up  to  $10,000  per  day  per  violation. 
See  NWAPA  section  132.1(1997). 
SCAPCA  has  revised  its  regulations  to 
provide  for  criminal  fines  and 
imprisonment  "as  provided  by  Chapter 
70.94  RCW  for  each  separate  violation" 
and  to  clarify  that  "Each  such  violation 
shall  be  a  separate  and  distinct  offense, 
and  in  the  case  of  a  continuing 
violation,  each  day's  continuance  shall 
be  a  separate  and  distinct  violation." 
See  SCAPCA  Reg.  1 .  section 
2.11(A)(1)(1997).  OAPCA  and  PSCAA. 
whose  regulations  on  this  matter 
contain  the  same  language  as  RCW 
70.94.430(1)  and  70.94.431(1),  are 
relying  on  the  interpretation  of  the 
Washington  Attorney  General's  Office 
and  have  expressly  committed  to 
following  this  interpretation  in 
implementing  their  respective  programs. 
See  OAPCA  Reg.  1,  sections 
3.26(b)(1998)  and  3.27(a)(l)(1998); 
PSCAA  Reg.  1,  sections  3.11(a)  (1999) 
and  3.13(a)  (1999).  Therefore,  for  the 
reasons  discussed  above  with  respect  to 
the  Department  of  Ecology,  we  are 
satisfied  that  these  local  permitting 
authorities  have  authority  to  assess 
criminal  penalties  in  the  maximum 
amount  of  not  less  than  $10,000  per  day 
per  violation,  as  required  by  40  CFR 
70.11(a)(3)(ii). 

B.  False  Statements 

In  granting  Ecology  interim  approval, 
we  stated  that  Ecology  must  revise  State 
law  to  provide  for  criminal  penalties  of 
up  to  $10,000  per  day  per  violation 
against  any  person  who  knowingly 
makes  any  false  material  statement, 
representation  or  certification  in  any 
form,  in  any  notice  or  report  required  by 
a  permit,  as  required  by  40  CFR 
70.11(a)(3)(iii).  See  59  FR  at  55818.  EPA 
identified  this  same  interim  approval 
issue  for  NWAPA.  OAPCA.  PSCAA.  and 
SCAPCA.  the  four  local  permitting 
authorities  that  have  specific  provisions 
addressing  criminal  penalties  in  their 
local  regulations. 

To  address  this  issue.  Ecology  revised 
WAC  173-400-105  by  adding  a  new 
subsection  (7).  which  states  that  "No 
person  shall  make  any  false  materials 
(sic)  statement,  representation  or 
certification  in  cuiy  form,  notice  or 
report  required  under  chapter  70.94  or 
70.120  RCW.  or  any  ordinance, 
resolution,  regulation,  permit  or  order  in 
force  pursuant  thereto."  As  confirmed 
by  a  submittal  from  the  Washington 


Attorney  General's  office,  knowing 
violation  of  this  provision  would  subject 
the  violator  to  criminal  liability  under 
RCW  70.94.430(1). 

With  respect  to  the  local  permitting 
authorities.  NWAPA  and  SCAPCA  have 
revised  their  local  regulations  to  include 
a  false  statements  provision 
corresponding  to  40  CFR  70.11(a)(3)(iii). 
See  NWAPA  section  132.6  (1997); 
SCAPCA  Reg.  1,  section  208(E)(1997). 
OAPCA  and  PSCAA  have  not  revised 
their  regulations  to  include  this 
provision  but  are  instead  relying  on 
WAC  173-400-105(7)  which,  as 
discussed  above,  now  contains  this 
requirement  and  applies  throughout  the 
State  of  Washington.  Knowing  violation 
of  this  provision  would  subject  the 
violator  to  criminal  liability  under  RCW 
70.94.430(1)  and  local  criminal 
provisions.  See  OAPCA  Reg.  1 ,  section 
3.27(b)(l)(1998);  PSCAA  Reg  1,  section 
3.13(a)  (1999).  Based  on  these  changes 
and  the  submittal  from  the  Washington 
Attorney  General's  office.  EPA  has 
determined  that  Ecology  and  the  local 
permitting  authorities  have  addressed 
the  false  statements  provision  of  40  CFR 
70.11(a)(3)(iii). 

C.  Tampering 

In  granting  Ecology  interim  approval, 
we  stated  that  Ecology  must  revise  State 
law  to  provide  for  criminal  penalties  of 
up  to  $10,000  per  day  per  violation 
against  any  person  who  knowingly 
renders  inaccurate  any  required 
monitoring  device  or  method,  as 
required  by  40  CFR  70.11(a)(3)(iii).  See 
59  FR  at  55818.  EPA  identified  this 
same  interim  approval  issue  for 
NWAPA.  OAPCA,  PSCAA,  and 
SCAPCA,  the  four  local  permitting 
authorities  that  have  specific  provisions 
addressing  criminal  penalties  in  their 
local  regulations. 

To  address  this  issue.  Ecology  revised 
WAC  173-400-105  by  adding  a  new 
subsection  (8),  which  states  that  "No 
person  shall  render  inaccurate  any 
monitoring  device  or  method  required 
under  chapter  70.94  or  70.120  RCW,  or 
any  ordinance,  resolution,  regulation, 
permit,  or  order  in  force  pursuant 
thereto."  As  confirmed  by  a  submittal 
from  the  Washington  Attorney  General's 
office,  knowing  violation  of  this 
provision  would  subject  the  violator  to 
criminal  liability  under  RCW 
70.94.430(1). 

With  respect  to  the  local  permitting 
authorities,  NWAPA  and  SCAPCA  have 
revised  their  local  regulations  to  include 
a  provision  corresponding  to  the 
tampering  provision  of  40  CFR 
70.11(a)(3)(iii).  See  NWAPA  section 
132.5(1997);  SCAPCA  Reg.  1,  section 
208(F)  (1997).  OAPCA  and  PSCAA  have 


not  revised  their  regulations  to  include 
this  provision  but  are  instead  relying  on 
WAC  173-400-105(8)  which,  as 
discussed  above,  now  contains  this 
requirement  and  applies  throughout  the 
State  of  Washington.  Knowing  violation 
of  this  provision  would  subject  the 
violator  to  criminal  liability  under  RCW 
70.94.430(1)  and  local  criminal 
provisions.  See  OAPCA  Reg.  1,  section 
3.27(b)(l)(1998);  PSCAA  Reg  1,  section 
3.13(a)  (1999).  Based  on  these  changes 
and  the  submittal  bom  the  Washington 
Attorney  General's  office,  EPA  has 
determined  that  Ecology  and  the  local 
permitting  authorities  have  addressed 
the  tampering  provision  of  40  CFR 
70.11(a)(3)(iii). 

D.  Writ  of  Mandamus 

In  granting  Ecology  interim  approval, 
we  identified  a  problem  with  Ecology's 
regulations  for  providing  a  cause  of 
action  in  state  court  for  a  permitting 
authority's  failure  to  take  final  action  on 
a  permit  within  the  specified  time 
period,  as  required  by  40  CFR 
70.4(b)(3)(xi).  See  59  FR  at  55818.  We 
stated  that  Ecology  must  delete  WAC 
173-401-735(3)  entirely  or  revise  it  so 
that  it  refers  to  RCW  34.05.570(4)(b), 
rather  than  RCW  7.16,360.  To  address 
this  interim  approval  issue,  Ecology  has 
revised  WAC  173-401-735(3)  so  that  it 
now  refers  to  RCW  34.05.570(4)(b).  We 
have  reviewed  this  change  and 
determined  that  it  resolves  this  interim 
approval  issue. 

E.  Insignificant  Emission  Units 

Another  interim  approval  issue 
identified  by  EPA  relates  to  Ecology's 
provisions  for  insignificant  emission 
units  and  activities  (lEUs).  Part  70 
authorizes  EPA  to  approve  as  part  of  a 
state  program  a  list  of  insignificant 
activities  and  emission  levels  which 
need  not  be  included  in  the  permit 
application,  provided  that  an 
application  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  the  fee 
amount  required  under  the  EPA- 
approved  schedule.  See  40  CFR  70.5(c). 
Washington's  regulations  contain 
criteria  for  identifying  lEUs.  See  WAC 
173-401-200(16).  -530.  -532.  and  -533. 
Sources  that  are  subject  to  a  Federally- 
enforceable  requirement  other  than  a 
requirement  of  the  State  Implementation 
Plan  that  applies  generally  to  all  sources 
in  Washington  (a  so-called  "generally 
applicable  requirement")  are  not 
deemed  "insignificant"  under 
Washington's  program  even  if  they 
otherwise  qualify  under  one  of  the  five 
lists.  See  WAC  173-401-530(2)(a). 
Washington's  regulations  also  expressly 
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state  that  no  permit  application  can 
omit  information  necessary  to  determine 
the  applicability  of,  or  to  impose  any 
applicable  requirement.  See  WAC  1 73- 
401-510(1).  In  addition,  WAC  173-401- 
530(1)  and  (2)(b)  provide  that 
designation  of  an  emission  unit  as  an 
lEU  does  not  exempt  the  unit  from  any 
applicable  requirements  and  that  the 
permit  must  contain  all  applicable 
requirements  that  apply  to  lEUs.  The 
Washington  program,  however, 
specifically  exempts  lEUs  from 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements  except  where  such 
requirements  are  specifically  imposed 
in  the  applicable  requirement  itself.  See 
WAC  173-401-530(2)(c)  and  (d). 

EPA  does  not  believe  that  part  70 
exempts  lEUs  frtim  the  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements  of 
40  CFR  70.6,  but  instead  provides  only 
a  limited  exemption  from  permit 
application  requirements  for  lEUs.  EPA 
therefore  determined  that  Ecology  must 
revise  its  lEU  regulations  as  a  condition 
of  full  approval.  See  60  FR  at  62993- 
62997  (final  interim  approved  of 
Washington's  operating  permits 
program  based  on  exemption  of  lEUs 
from  certain  permit  content 
requirements);  60  FR  50166  (September 
28, 1995)  (proposed  interim  approval  of 
Washington's  operating  permits 
proeram  on  same  basis). 

Tne  Western  States  Petroleum 
Association,  together  with  several  other 
companies  and  industry  associations, 
filed  a  petition  with  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
seeking  review  of  this  lEU  condition  of 
EPA's  final  interim  approval  of 
Washington's  operating  permits 
program.  Western  States  Petroleum 
Association  (WSPA)  v.  EPA,  No.  95- 
70034.2  The  State  of  Washington 
intervened  in  the  petition  on  the  side  of 
the  industry  petitioners.  Industry 
petitioners  and  the  State  challenged 
EPA's  identification  of  this  lEU 
exemption  as  grounds  for  interim 
approval,  asserting  that  such  an 
exemption  was  allowed  by  part  70  and 
that  EPA  had  acted  inconsistently  by 
approving  other  title  V  programs  with 


2  The  petitioners  originally  filed  a  petition  on 
lanuary  6, 1995,  in  response  to  EPA's  initial  final 
interim  approval  of  Washington's  title  V  program. 
See  59  FR  55813  (November  9, 1995).  In  response 
to  that  petition,  EPA  moved  for  vacatur  and  remand 
of  its  decision,  which  the  Court  granted  on  July  7, 
1995.  On  remand,  EPA  again  rejected  Washington's 
exemption  of  lEUs  from  part  70's  permit 
compliance  requirements  and  clarified  the  basis  for 
its  decision.  See  60  FR  62992  (September  28,  1995). 
Petitioners  then  renewed  their  challenge  to  EPA's 
action  on  the  lEU  provisions  of  Washington's  title 
V  program. 


similar  exemptions.  On  June  17, 1996, 
the  Ninth  Circuit  found  in  favor  of  the 
petitioners.  WSPA  v.  EPA,  87  F.3d  280 
(9th  Cir.  1996).  The  Ninth  Circuit  did 
not  opine  on  whether  EPA's  position 
was  consistent  with  part  70.  It  did, 
however,  find  that  EPA  had  acted 
inconsistently  in  its  tide  V  approvals, 
and  had  failed  to  explain  the  departure 
from  precedent  that  the  Court  perceived 
in  the  Washington  interim  approval. 
The  Court  then  remanded  the  matter  to 
EPA,  instructing  EPA  to  give  full 
approval  to  Washington's  lEU 
regulations.  EPA  petitioned  the  Court 
for  rehearing  on  the  Court's  decision  to 
order  EPA  to  approve  Washington's  lEU 
regulations.  The  Court  denied  EPA's 
request  for  rehearing  on  November  17, 
1996.  WSPA  v.  EPA,  No.  95-70034  (9th 
Cfr.  October  17,  1996). 

In  light  of  the  Court's  order  in  the 
WSPA  case,  EPA  must  give  full 
approval  to  Washington's  lEU 
regulations  in  this  action.  EPA 
maintains  its  position,  however,  that 
part  70  does  not  allow  the  exemption  of 
lEUs  subject  to  generally  applicable 
requirements  from  the  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements  of 
40  CFR  70.6.  See,  e.g.,  61  FR  64463, 
64465-64467  (December  5.  1996)  (final 
interim  approval  of  Alaska  title  V 
program);  61  FR  49091.  49095-49097 
(September  18, 1996)  (proposed  interim 
approval  of  Alaska  title  V  program);  61 
FR  39335.  39336-39339  Uuly  29,  1996) 
(final  interim  approval  of  Tennessee 
title  V  program).  EPA  believes  that  40 
CFR  70.5  authorizes  a  permitting 
authority  to  grant  certain  relief  for 
insignificant  emission  imits  from  tide  V 
permit  application  requirements  so  long 
as  no  application  omits  any  information 
necessary  to  determine  the  applicability 
of  or  to  impose  any  applicable 
requirement  or  any  required  fee. 
Nothing  in  part  70.  however,  authorizes 
a  permitting  authority  to  exempt  from 
the  title  V  permit  applicable 
requirements  that  apply  to  insignificant 
emission  units;  any  monitoring, 
recordkeeping,  or  reporting  necessary  to 
assure  compliance  with  those  applicable 
requirements;  and  the  requirement  to 
certify  compliance  with  all  permit  terms 
and  conditions,  including  those  that 
apply  to  insignificant  emission  units. 

Since  issuance  of  the  Court's  order  in 
WSPA  case,  EPA  has  carefully  reviewed 
the  lEU  provisions  of  those  eight  tide  V 
programs  identified  by  the  Court  as 
inconsistent  with  EPA's  decision  on 
Washington's  regulations.  EPA  has 
determined  that  three  of  the  title  V 
programs  identified  by  the  WSPA  Court 
(Massachusetts,  North  Dakota,  Knox 
County,  and  Tennessee)  are  in  fact 


consistent  with  EPA's  position  that 
insignificant  sources  subject  to 
applicable  requirements  may  not  be 
exempt  from  permit  content 
requirements.  See  61  FR  39338  Ouly  29, 
1996).  With  respect  to  the  other  five 
programs  cited  by  the  Ninth  Circuit  as 
inconsistent  with  EPA's  decision  on 
Washington's  program  (Florida.  Hawaii. 
Ohio.  North  Carolina,  and  Jefferson 
County,  Kentucky).  EPA  has  been 
working  with  these  permitting 
authorities  to  make  changes  to  their  lEU 
provisions  and  to  get  those  provisions 
submitted  as  title  V  program  revisions. 
See,  e.g.,  65  FR  38744,  38745  (June  22. 
2000)  (giving  full  approval  to  Forsyth 
Coimty.  North  Carolina's  lEU 
regulations  after  the  regulations  had 
been  revised  to  address  the  deficiencies 
identified  by  EPA  after  publication  of 
the  WSPA  decisions). 3  EPA  also  intends 
to  work  with  Washington's  permitting 
authorities  to  ensure  Washington's  lEU 
regulations  are  revised  to  conform  with 
the  requirements  of  part  70  and  intends 
to  issue  a  notice  of  deficiency  in  another 
rulemaking  action  if  the  deficiencies  in 
Washington's  lEU  regulations  are  not 
promptly  addressed. 

F.  NWAPA:  Penalty  Authority  for 
Multiple  Standards 

In  granting  NWAPA  interim  approval, 
we  stated  that  NWAPA  must  revise 
NWAPA  section  133.1  to  ensure  it  had 
authority  to  assess  civil  penalties  of  not 
less  than  $10,000  per  day  per  violation 
in  the  case  of  violations  of  multiple 
standards  by  a  single  emissions  unit,  as 
required  by  40  CFR  70.11(a)(3).  See  59 
FR  at  55819.  At  that  time,  section  133.1 
appeared  to.  cap  penalties  for  violations 
of  multiple  standards  by  a  single 
emissions  unit  at  $10,000  per  day. 
NWAPA  has  revised  section  133.1  to 
delete  the  restriction  on  penalties  for 
violation  of  multiple  standards  by  a 
single  emissions  imit. 

G.  OAPCA:  Potential  To  Emit 

In  granting  OAPCA  interim  approval, 
EPA  stated  that  OAPCA  must  revise  the 
definition  of  "potential  to  emit"  in 
OAPCA  Reg.  1,  section  6.00,  to  provide 
that  any  physical  or  operational 
limitation  on  the  capacity  of  a  source  to 
emit  a  pollutant  shall  be  treated  as  part 
of  its  design  only  if  the  limitation  is 
Federally  enforceable,  as  required  by  40 
CFR  70.2  (definition  of  potential  to 
emit.)).  See  59  FR  at  55819.  OAPCA  has 
made  this  change.  See  OAPCA  Reg.  1 , 
section  6.00  (1998). 


3  The  regulations  of  Florida  and  the  other  North 
Carolina  permitting  authorities  have  been  revised  at 
the  state  level  to  address  the  lEll  deficiencies, 
although  EPA  has  not  yet  taken  final  action  on  the 
revisions. 
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H.  SCAPCA:  Limitation  on  Criminal 
Authority 

In  granting  SCAPCA  interim  approval, 
we  stated  that  SCAPCA  must  revise 
SCAPCA  Reg.  1,  section  2.04(B).  to 
eliminate  the  limitation  on  the  control 
officer's  authority  to  request  criminal 
penalties  to  cases  in  which  a  violator 
has  failed  to  correct  the  violation  after 
a  "reasonable  and/or  required  period  of 
time."  59  FR  at  55819.  SCAPCA  has 
eliminated  this  restriction  on  its 
criminal  penalty  authority.  See  SCAPCA 
Reg.  1,  section  2.04(B)(1997) 

/.  YRCAA:  Knowing  Violations 

In  granting  YRCAA  interim  approval, 
we  stated  that  YRCAA  must  revise 
YRCAA  Reg.  1,  section  2.01,  to  delete 
the  requirement  that  civil  violations  be 
"knowing  "  because  40  CFR  70.11 
(a)(3)(i)  prohibits  a  permitting  authority 
from  including  a  mental  state  as  an 
element  of  proof  for  civil  violations.  59 
FR  at  55819.  YRCAA  has  revised  its 
regulations  to  delete  this  requirement. 
YRCAA  Regulation  1.  5.02  (D)(1)  (2000). 

m.  What  Other  Changes  Has 
Washington  Made  to  Its  Program — 
Outside  of  Addressing  the  Interim 
Approval  Issues? 

Washington  permitting  authorities 
have  made  several  other  minor  changes 
to  their  operating  permits  programs 
since  EPA  granted  Washington  interim 
approval  in  1995.  These  changes,  as 
well  as  EPA's  action  on  the  changes,  are 
discussed  below. 

A.  Compliance  Assurance  Agreement 

In  a  letter  dated  August  25, 1998, 
Ecology  requested  that  the  ciirrent 
Compliance  Assinance  Agreement  be 
part  of  the  program  approval  package  for 
the  Washington  State  air  operating 
permits  program.  This  Compliance 
Assiirance  Agreement  was  negotiated 
between  Ecology,  Washington's  local  air 
authorities.  EFSEC,  the  Washington 
Department  of  Health,  and  EPA.  The  last 
signatory  party  signed  the  document  on 
December  23. 1999.  EPA  has  included 
the  Compliance  Assurance  Agreement 
in  the  docket  for  this  action. 

B.  SWAPCA  Regulations 

hi  a  May  23,  1997  letter  to  EPA. 
SWAPCA  stated  that  it  was  repealing  its 
operating  permits  rule,  SWAPCA  ch. 
401,  and  was  relying  on  the  state- wide 
rule  as  authority  for  its  operating 
permits  program.  SWAPCA  made  this 
change  effective  November  14,  1997. 
SWAPCA  ch.  401  was  a  local  rule  that 
restated  WAC  ch.  173-401,  the 
Ecology's  operating  permit  rule.  This 
revision  only  results  in  a  change  to  the 
authority  SWAPCA  is  relying  on  in 


issuing  its  title  V  permits  and  is  not  a 
substantive  change  to  the  permit 
issuance  process  or  the  terms  of  title  V 
permits  issued  by  SWAPCA.  Therefore, 
EPA  is  approving  this  change. 

C.  RCW  Ch.  43.05 

In  1995,  the  Washington  Legislatine 
enacted  the  Regulatory  Reform  Act  of 
1995,  codified  at  RCW  ch.  43.05.  hi 
general,  RCW  ch.  43.05  precludes 
Ecology  from  assessing  a  civil  penalty 
except  where  (1)  the  violation  is  of  a 
specific  permit  term  or  condition;  (2) 
the  violation  is  a  repeat  violation;  (3)  the 
violator  does  not  come  into  compliance 
within  a  specified  time  period;  or  (4)  the 
violation  "has  a  probability  of  placing  a 
person  in  danger  of  death  or  bodily 
harm,  has  a  probability  of  causing  more 
than  minor  environmental  harm,  or  has 
a  probability  of  causing  physical 
damage  to  the  property  of  another  in  an 
amount  exceeding  one  thousand 
dollars."  See  RCW  43.05.050;  43.05.070. 
RCW  43.05.901  provides  that  if  a 
regulatory  agency  determines  any  part 
of  the  statute  conflicts  with  Federal  law 
or  program  requirements  or  with 
Federal  requirements  prescribed  as  a 
condition  to  the  allocation  of  Federal 
funds  to  the  State  of  Washington,  the 
conflicting  part  of  the  statute  is 
inoperative  to  the  extent  of  the  conflict. 

In  letters  dated  June  10, 1997,  and 
November  20,  1997,  EPA  advised 
Ecology  that  RCW  ch.  43.05.  conflicted 
with  the  necessary  enforcement 
authority  required  for  authorization  or 
approval  of  Federal  environmental 
programs  to  Ecology,  including  the  title 
V  opwating  permits  program.  On 
December  10, 1997,  in  accordance  with 
RCW  43.05.902,  Ecology  formally 
notified  the  Governor  of  Washington 
that  a  conflict  existed  between  the 
Regulatory  Reform  Act  and  the 
requirements  for  EPA  authorization  or 
approval  of  certain  Federal 
environmental  programs  to  Ecology, 
including  the  tide  V  operating  permits 
program.  As  a  result  of  this 
determination  of  an  existing  conflict, 
RCW  43.05.040,  .050.  .060(3).  and  .070. 
which  prohibits  Ecology  firom  issuing 
civil  penalties  except  under  certain 
circumstances,  do  not  apply  to 
Washington's  title  V  program.  Counsel 
for  the  PSCAA  has  provided  EPA  with 
a  legal  opinion  stating  that  the 
Regidatory  Reform  Act  does  not  apply  to 
local  air  pollution  control  authorities  in 
Washington  because  local  air  pollution 
control  authorities  are  not  "regidatory 
agencies"  within  the  meaning  of  the 
Act.  EPA  has  reviewed  the  statutory  and 
regulatory  authority  relied  on  by 
PSCAA's  counsel  in  reaching  this 
conclusion  and  agrees  that  the  Act  does 


not  constrain  the  enforcement  authority 
of  local  air  pollution  control  authorities 
and  therefore  does  not  pose  a  bar  to 
delegation  of  Clean  Air  Act  programs  to 
local  air  pollution  control  agencies  in 
Washington. 

In  adoition.  EPA  is  relying  on  the 
State's  interpretation  of  another 
technical  assistance  law.  RCW 
43.21A.085  and  .087,  to  conclude  that 
the  law  does  not  impinge  on  the  State's 
authority  to  administer  Federal 
environmental  programs,  including  the 
title  V  program.  The  Washington 
Attorney  Generals'  Office  has  concluded 
diat  RCW  43.21A.085  and  .087  do  not 
conflict  with  Federal  authorization 
requirements  because  tbese  provisions 
implement  a  discretionary  program. 
EPA  imderstands  fitim  the  State's 
interpretation  that  technical  assistance 
visits  conducted  by  the  State  will  not  be 
conducted  under  the  authorit^t,  of  RCW 
43.21A.085  and  .087. 

D.  YRCAA  Regulations 

YRCAA  has  recently  revised  its  air 
regidations.  See  YRCAA  Regulation  1  . 
(2000).  As  part  of  these  revisions, 
YRCAA  has  adopted  a  regulation 
specifically  addressing  tide  V  air 
operating  permits.  YRCAA  Reg.  1. 
section  4.04.  and  has  also  revised  its 
regulations  addressing  general  authority 
for  its  tide  V  program,  such  as  the 
YRCAA  records  and  enforcement 
provisions.  In  section  4.04.  YRCAA 
specifically  incorporated  Ecology's 
state-wide  operating  permit  regulation 
by  reference.  This  revision  only  results 
in  a  change  to  the  authority  YRCAA  is 
relying  on  in  issuing  its  tide  V  permits 
and  not  a  substantive  change  to  the 
permit  issuance  process  or  the  terms  of 
tide  V  permits  issued  by  YRCAA. 
Therefore.  EPA  is  approving  this 
change. 

EPA  has  also  reviewed  the  provisions 
of  YRCAA  Regulation  1  addressing 
YRCAA's  general  authority  for  its  tide  V 
program,  including  sections  1.03 
(Policy).  1.06  (Records).  1.07  (General 
Provisions),  2.02  (Authority  to  Collect 
Fees).  2.03  (Applicable  State  and 
Federal  Regulations),  2.04  (Public 
Participation),  2.05  (Appeals),  5.01 
(General  Information),  5.01  (Additional 
or  Alternative  Enforcement),  5.02 
(Penalties).  In  some  instances,  these 
regulations  closely  follow  the 
comparable  Ecology  regulations,  but 
have  been  rewritten  in  an  attempt  to  be 
more  easily  understood  by  the  general 
pubhc.  Compare  YRCAA  Reg.  1, 1.06, 
with  RCW  (70.94.205).  The  general 
provisions  of  the  revised  YRCAA 
regulations  which  state  that  the  YRCAA 
regulations  are  intended  to  "ensure 
equity  and  consistency  with"  the 
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Federal  Clean  Air  Act  and  the 
Washington  Clean  Air  Act.  See  YRCAA 
Reg.  1,  1.03(A)(7);  see  also  YRCAA  Reg. 
1,  1.06(B)  (stating  tiiat  die  YRCAA 
records  regulation  is  "To  provide  access 
to  any  information  available  under 
federal  or  state  law  concerning  the 
business  of  the  authority.")  EPA 
therefore  understands  that,  to  the  extent 
the  YRCAA  regidations  referenced 
above  are  closely  modeled  after 
comparable  Ecology  regulations,  the 
changes  to  these  YRCAA  regulations 
were  not  intended  to  effect  a  change  in 
meaning.  On  that  basis,  EPA  has 
determined  that  the  regulations  referred 
to  above,  in  conjunction  with  the  other 
provisions  of  Washington  law  that  apply 
to  sources  in  YRCAA's  jurisdiction, 
provide  adequate  authority  for  YRCAA's 
operating  permits  program. 

IV.  Final  Action 

EPA  is  granting  full  approval  of  the 
State  of  Washington's  operating  permits 
program  implemented  by  Ecology, 
EFSEC,  and  the  seven  local  air 
authorities  in  Washington.  Except  with 
respect  to  non-trust  lands  within  the 
1873  Survey  Area  of  the  Puyallup 
Reservation,^  this  approval  does  not 
extend  to  "Indian  Country",  as  defined 
in  18  U.S.C.  1151.  See  64  FR  8247, 
8250-6251  (February  19,  1999);  59  FR  at  ■ 
55815,  55818;  59  FR  42552,  42554 
(August  18,  1994). 

V.  What  Happens  If  EPA  Gets 
Comments  on  This  Federal  Register? 

EPA  has  reviewed  the  State  of 
Washington's  submittal  and  has 
determined  that  the  Washington 
operating  permits  program  now 
qualifies  for  full  approval.  Accordingly, 
EPA  is  taking  final  action  to  fully 
approve  the  air  operating  permits 
programs  for  Ecology,  EFSEC,  and  all 
seven  of  the  local  air  authorities  in 
Washington. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to  grant 
full  approval  of  the  tide  V  operating 
permits  program  submitted  by  the  State 
of  Washington  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  March  5,  2001  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  February  1,  2001. 


*  As  these  terms  are  defined  in  the  Agreement 
among  the  Puyallup  Tribe  of  Indians.  local 
governments  in  Pierce  County,  the  State  of 
Washington,  the  United  States,  and  certain  private 
property  owners  dated  August  27, 1986. 


If  EPA  receives  such  comments,  then 
EPA  will  publish  a  notice  withdrawing 
this  find  rule  and  informing  the  public 
that  this  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  March  5, 
2001  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

VI.  Are  There  Any  Administrative 
Requirements  That  Apply  to  This 
Action? 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993),  this  final 
approval  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  final  rule  approves 
pre-existing  requirements  imder  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unftinded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  final  approval 
also  does  not  significandy  or  uniquely 
affect  the  communities  of  tribal 
governments,  as  specified  bv  Executive 
Order  13084,  63  FR  27655  (May  10, 
1998).  This  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  emd  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  64  FR  43255 
(August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  final  approval  also 
is  not  subject  to  Executive  (Drder  1 3045 
(62  FR  19885,  April  23,  1997),  because 
it  is  not  economically  significant. 

As  this  in  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2).  EPA  will  not 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 


Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  in  the  Federal 
Register,  as  specified  in  the 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq. 

As  required  by  section  3  of  Executive 
Order  12988.  61  FR  4729,  (February  7, 
1996),  in  issuing  this  proposed  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  amd 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630.  53  FR  8859 
(March  15. 1988).  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  'This  proposed  rule 
does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  CAA 
section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  December  15,  2000. 
Ronald  A.  Kreizenbeck, 

Acting  Regional  Administrator,  Region  10. 

40  CFTl  part  70,  chapter  I.  tide  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  appendix  A  to  part  70,  the  entry 
for  Washington  is  amended  by  revising 
paragraphs  (a),  (b).  (c),  (d),  (e),  (f).  (g). 
(h),  and  (i)  to  read  as  follows: 
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Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Washington 

(a)  Department  of  Ecology  (Ecology): 
submitted  on  November  1, 1993;  interim 
approval  effective  on  December  9,  1994; 
revisions  submitted  on  fune  5, 1996,  October 
3, 1996.  August  25.  1998,  and  May  24, 1999; 
full  approval  effective  on  March  5.  2001. 

(b)  Energy  Facility  Site  Evaluation  Council 
(EFSEC):  submitted  on  November  1, 1993; 
interim  approval  effective  on  December  9, 
1994;  revisions  submitted  on  June  5, 1996, 
October  3, 1996,  August  25. 1998.  and  May 
24, 1999;  full  approval  effective  on  March  5, 
2001. 

(c)  Benton  County  Clean  Air  Authority 
(BCCAA):  submitted  on  November  1, 1993; 
interim  approval  effective  on  December  9, 
1994;  revisions  submitted  on  June  5, 1996, 
October  3, 1996,  August  25, 1998,  and  May 
24, 1999;  full  approval  effective  on  March  5, 
2001. 

(d)  Northwest  Air  Pollution  Authority 
(NWAPA):  submitted  on  November  1, 1993; 
interim  approval  effective  on  December  9, 
1994;  revisions  submitted  on  June  5, 1996, 
October  3,  1996,  August  25, 1998,  and  May 
24, 1999;  full  approval  effective  on  March  5, 
2001. 

(e)  Olympic  Air  Pollution  Control 
Authority  (OAPCA):  submitted  on  November 
1, 1993;  interim  approval  effective  on 
December  9, 1994;  revisions  submitted  on 
June  5, 1996.  October  3, 1996,  August  25, 
1998,  and  May  24,  1999;  full  approval 
effective  on  March  5,  2001. 

(f)  Puget  Sound  Clean  Air  Agency 
(PSCAA):  submitted  on  November  1, 1993; 
interim  approval  effective  on  December  9, 
1994;  revisions  submitted  on  June  5, 1996, 
October  3, 1996,  August  25, 1998,  and  May 
24, 1999;  full  approval  effective  on  March  5, 
2001. 

(g)  Spokane  County  Air  Pollution  Control 
Authority  (SCAPCA):  submitted  on 
November  1, 1993;  interim  approval  effective 
on  December  9, 1994;  revisions  submitted  on 
June  5, 1996,  October  3, 1996,  August  25, 
1998,  and  May  24^  1999;  full  approval 
effiective  on  March  5,  2001. 

(h)  Southwest  Clean  Air  Agency  (SWCAA): 
submitted  on  November  1, 1993;  interim 
approval  effective  on  December  9, 1994; 
revisions  submitted  on  June  5, 1996,' October 
3, 1996,  August  25, 1998,  and  May  24, 1999; 
fiill  approval  effective  on  March  5,  2001. 

(i)  Yakima  Regional  Clean  Air  Authority 
(YRCAA):  submitted  on  November  1, 1993; 
interim  approval  effective  on  December  9, 
1994;  revisions  submitted  on  June  5, 1996, 
October  3, 1996,  August  25, 1998,  and  May 
24, 1999;  full  approval  effective  on  March  5, 
2001. 
*  *  *  *  • 

IFR  Doc.  00-33302  Filed  12-29-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  271 
[FRL-6926-8] 

Florida:  Final  Authorization  of  State 
Hazardous  Waste  IManagement 
Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule-response  to 

comments. 

summary:  On  September  18,  2000,  EPA 
published  an  action  to  grant  Florida 
final  authorization  for  several  changes 
to  its  hazardous  waste  program  imder 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (65  FR  56256). 
These  revisions  consisted  of  the 
Conective  Action  provisions  contained 
in  rules  promidgated  on  July  15, 1985 
(HSWA  Codification  Rule;  HSWA 
Corrective  Action),  December  1, 1987 
(HSWA  Codification  Rule:  Corrective 
Action  Beyond  the  Facility  Boundary), 
February  16, 1993  (Corrective  Action 
Management  Units  and  Temporary 
Units),  and  December  6,  1994,  as 
amended  May  19, 1995,  September  9, 

1995,  November  13, 1995,  February  9, 

1996,  Jime  5, 1996,  and  November  25, 
1996  (Consolidated  Organic  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments,  and  Containers).  As  was 
indicated  in  this  document,  EPA 
accepted  written  comments  on  this 
action  until  October  18,  2000.  EPA 
received  five  written  comments.  Two  of 
the  commenters  supported  EPA's 
decision  to  grant  Florida  final 
authorization  but  offered 
recommendations  regarding  Florida's 
proposed  manner  of  administration  and 
implementation  of  the  HSWA  corrective 
action  program.  One  commenter 
expressed  the  concern  that  the 
additional  responsibilities  the  State 
would  assume  cotdd  negatively  impact 
Florida's  implementation  of  the  RQIA 
program.  EPA  explained  to  this 
commenter  that  a  Capability  Assessment 
was  performed  on  the  Statb's  program 
wtiich  concluded  that  Florida  is  capable 
of  administering  the  Corrective  Action 
and  subpart  CC  programs.  Another 
commenter  was  concerned  that 
authorizing  Florida  for  the  subpart  CC 
rules  would  relinquish  EPA's  oversight 
authority.  EPA's  response  to  this 
commenter  explained  that  federal 
regulations  are  in  place  that  give  the 
Agency  oversight  responsibilities  to 
evaluate  the  State's  performance  in 
administering  the  RCRA  program. 
Finally,  EPA  received  a  written  letter 
from  a  commenter  that  supported  the 


intended  delegation  in  nrinciple,  but 
expressed  concern  that  the  Final 
Authorization  application,  including  the 
proposed  Memorandiun  of  Agreement, 
did  not  incorporate  the  RCRA  Reforms 
which  were  announced  on  July  8, 1999, 
and  which  provide  for  "faster,  focused, 
and  more  flexible  cleanups."  To  this 
commenter,  EPA  responded  that  "The 
RCRA  Reforms  do  not  constitute 
rulemaking  for  which  Florida  is  obliged 
to  seek  authorization.  The  purpose  of 
the  authorization  process  is  to  show 
equivalence  to  federal  statutes  and 
regulations  to  demonstrate  the  State's 
ability  to  carry  out  its  prograH^, 
responsibilities  once  it  is  authorized." 
Further,  the  proposed  language  in  the 
Memorandiun  of  Agreement  states  that 
"The  State  will  conduct  its  hazardous 
waste  program  in  a  manner  equivalent 
to  the  EPA  program  policies  and 
guidance."  EPA  and  the  State  interpret 
this  to  include  all  guidance  published 
by  EPA's  Office  of  SoUd  Waste 
including  the  Jidy  8, 1999,  directive  and 
any  other  appropriate  guidance.  EPA 
has  communicated  with  Florida 
reemphasizing  the  importance  of 
Florida's  continued  support  and 
implementation  of  the  corrective  action 
program  in  a  manner  consistent  with  the 
RCRA  Reforms.  Florida  acknowledges 
the  importance  of  the  Reforms  and  has 
reaffirmed  its  commitment  to 
implementation  of  the  Reforms.  EPA  has 
revised  the  attachment  to  the  proposed 
Memorandum  of  Agreement  to  include 
more  specific  program  guidance 
references  which  reflect  the  Reforms. 
EPA  has  determined  that  the  addition  of 
specific  references  to  the  proposed 
Memorandum  of  Agreement  does  not 
constitute  a  substantive  change  to  the 
authorization  document.  In  view  of  the 
fact  that  such  gtiidance  and  policy  was 
cited  in  a  comprehensive  way  in  the 
MO  A,  EPA  made  a  decision  to  not 
withdraw  the  Immediate  Final  rule  that 
grants  Florida  authorization  as 
published  in  the  September  18,  2000, 
Federal  Register. 

DATES:  This  final  authorization  became 
effective  on  November  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Narindar  M.  Kumar,  Chief,  RCRA 
Programs  Branch,  Waste  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Adanta,  GA  30303- 
8960;  (404)  562-8440. 

SUPPlfMENTARY  INFORMATION:  EPA, 
through  this  final  action,  retains  its 
decision  to  authorize  revisions  to 
Florida's  Hazardous  Waste  Management 
Program  as  published  on  September  18, 
2000  (65  FR  56256). 
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Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.6974(b). 

Dated:  December  1,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  00-33427  Filed  12-29-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENViRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6923-5] 

Louisiana:  Final  Autiiorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Louisiana  has 
applied  for  Final  authorization  of  its 
revisions  to  its  Hazardous  Waste 
Program  under  the  Resoiuce 
Conservation  and  Recovery  Act  (RCRA). 
The  EPA  has  determined  that  these 
changes  satisfy  all  requirements  needed 
to  qualify  for  Final  authorization,  and  is 
authorizing  the  State's  changes  through 
this  immediate  final  action.  The  EPA  is 
publishing  this  rule  to  authorize  the 
changes  without  a  prior  proposal 
because  we  believe  this  action  is  not 
controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize  the 
State  of  Louisiana  Department  of 
Environmental  Quality's  (LDEQ) 
changes  to  their  hazardous  waste 
program  will  tak^  effect.  If  we  get 
comments  that  oppose  this  action,  we 
will  publish  a  document  in  the  Federal 
Register  (FR)  withdrawing  this  rule 
before  it  takes  effect  and  a  separate 
document  in  the  proposed  rules  section 
of  this  Federal  Register  will  serve  as  a 
proposal  to  authorize  the  changes. 
DATES:  This  immediate  final  rule  is 
effective  March  5,  2001  unless  EPA 
receives  adverse  written  comments  by 
February  1,  2001.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  this  immediate  final  rule 
in  the  Federal  Register  and  inform  the 
public  that  this  authorization  will  not 
take  effect. 

ADDRESSES:  Written  comments,  referring 
to  Docket  Number  LA-00-2  should  be 
sent  to  Alima  Patterson  Region  6 
Regional  Authorization  Coordinator, 
Grants  and  Authorization  Section  (6PD- 


G),  Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6,  1145  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
Copies  of  the  Louisiana  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 
copying  from  8:30  a.m.  to  4  p.m. 
Monday  through  Friday,  at  the 
following  addresses:  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Garlock  Building.  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810.  (225)765-0397  and  EPA,  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  (214)  665-8533. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alima  Patterson,  (214)  665-8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Nefxssary? 

States  that  receive  final  authorization 
from  EPA  under  RCRA  Section  3006(b), 
42  U.S.C.  6926(b).  must  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
Hazardous  Waste  Program.  As  the 
Federal  program  changes,  States  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  Code  of  Federal  Regulations  (CFR) 
parts  124,  260-266,  268,  270,  273.  and 
279. 

B.  What  Is  the  Efiiect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Louisiana  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  federal  requirements  in 
order  to  comply  with  RCRA.  Louisiana 
has  enforcement  responsibilities  under 
its  state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to:  (1)  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports,  (2) 
enforce  RCRA  requirements  and 
suspend  or  revoke  permits,  and  (3)  take 
enforcement  actions  regardless  of 
whether  the  State  has  taken  its  own 
actions.  This  action  does  not  impose 
additional  requirements  on  the 
regulated  commimity  because  the 
regulations  for  which  Louisiana  is  being 
authorized  by  today's  action  are  already 


effective,  and  ^e  not  changed  by  today's 
action. 

C.  What  Is  the  History  of  Louisiana's 
Final  Authorization  and  Its  Revisions? 

The  State  of  Louisiana  initially 
received  final  authorization  on  February 
7,  1985  (50  FR  3348),  to  implement  its 
base  Hazardous  Waste  Management 
Program.  Louisiana  received 
authorization  for  revisions  to  its 
program  on  January  29,  1990  (54  FR 
48889);  August  26,  1991  (56  FR  41958) 
August  26, 1991,  November  7,  1994  (59 
FR  55368)  effective  January  23,  1995; 
December  23.  1994  (59  FR  66200) 
effective  March  8,  1995;  there  were 
technical  corrections  made  on  January 
23, 1995  (60  FR  4380),  effective  January 
23,  1995  and  another  technical 
correction  was  made  on  April  11, 1995 
(60  FR  18360).  We  authorized  the 
additional  following  revisions:  October 
17.  1995  (60  FR  53704)  effective  January 
2, 1996;  March  28.  1996  (61  FR  13777) 
effective  June  11,  1996;  December  29, 
1997  (62  FR  67572)  effective  March  16, 
1998;  October  23,  1908  (63  FR  56830) 
effective  December  22, 1998;  August  25, 
1999  (64  FR  46302)  effective  October  25. 
1999;  September  2,  1999  (64  FR  48099) 
effective  November  1,  1999;  and 
February  28,  20U0  (65  FR  10411) 
effective  April  28,  2000.  On  September 
1,  2000,  Louisiana  applied  for  approval 
of  its  program  revisions  for  RCRA 
Cluster  IX.  In  this  application,  Louisiana 
is  seeking  approval  of  RCRA  Cluster  IX 
in  accordance  with  40  CFR  271.21(b)(3). 

Since  1979,  the  State  of  Louisiana, 
through  the  Louisiana  Department  of 
Natiu'al  Resources,  has  conducted  an 
effective  program  designed  to  regulate 
those  who  generate,  transport,  treat, 
store,  dispose  or  recycle  hazardous 
waste.  Diuing  the  1983,  Regular  Session 
of  the  Louisiana  Legislature,  Act  97  was 
adopted  which  amended  and  reenacted 
Louisiana  Revised  Statutes  (LRS) 
30:1051  et  seq.,  or  the  Environmental 
Affairs  Act.  This  Act  created  the  new 
Department.  Diuing  the  1999  Regular 
Session  of  Louisiana  Legislature,  Act 
303  revised  the  LRS  30:2011  et  seq.. 
allowing  Department  of  Environmental 
Quality  (LDEQ)  to  re-engineer  the 
Department  to  perform  more  efficiently 
and  to  meet  hs  strategic  goals. 

Act  97,  which  amended  and  reenacted 
LRS  30:1051  et  seq..  or  the 
Environmental  Affairs  Act,  transferred 
the  duties  and  previous  responsibilities 
delegated  to  the  Department  of  Natural 
Resources,  Office  of  Environmental 
Affairs,  to  the  new  Department.  The 
LDEQ  and  the  Department  of  Natural 
Resources,  Office  of  Conservation,  has  a 
memorandum  of  understanding  that 
outlines  the  protocol  for  activities 
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associated  with  the  exploration, 
development,  or  production  of  oil,  gas, 
or  geothennal  resoiuces.  The  LDEQ  has 
lead  agency  jurisdictional  authority  for 
administering  the  RCRA  Subtitle  C 
program  in  Louisiana.  Also  the  LDEQ  is 
designated  to  facilitate  communication 
between  the  EPA  and  the  State. 
The  State  law  governing  the 
generation,  transportation,  treatment, 
storage  and  disposal  of  hazardous  waste 
can  be  found  in  LRS  30:2171-2205.  This 
part  may  be  cited  as  the  "Louisiana 
Hazardous  Waste  Control  Law."  The 
laws  governing  hazardous  waste  shoiUd 


be  viewed  as  part  of  larger  framework  of 
environmental  laws  specified  in  Title 
30,  Subtitle  11  Louisiana  Revised 
Statutes.  The  State  of  Louisiana  has 
adopted  the  Federal  regulations  for 
Cluster  IX  promulgated  from  July  1, 
1998,  through  Jime  30,  1999;  the  State 
of  Louisiana  regulations  became 
effective  March  20,  1999,  February  20, 
and  fuly  20,  2000. 

D.  What  Changes  Are  We  Authorizuig 
With  Today's  Action? 

Louisiana  applied  for  final  approval 
of  its  revision  to  its  hazardous  waste 


program  in  accordance  with  40  CFR 
271.21.  Louisiana's  revisions  consist  of 
regulations  which  specifically  govern 
RCRA  Cluster  DC  rules.  Louisiana 
requirements  are  included  in  a  chart 
with  this  document.  The  EPA  is  now 
making  a  final  decision,  subject  to 
receipt  of  written  adverse  comments 
that  oppose  this  action,  that  Louisiana's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Therefore,  we  grant 
Louisiana  final  authorization  for  the 
following  program  revisions: 


Federal  citation 


1.  Petroleum  Refining  Process  Wastes,  (63  FR  42110)  August  6.  1998. 
(Checklist  169). 


2.  Land  Disposal  Restrictions  Ptiase  IV— Zinc  Micronutrient  Fertilizers, 
Amendment  (63  FR  46332)  August  31,  1998.  (Checklist  170). 


State  anaksg 


Louisiana  Revised  States  (LRS)  30:  §2180  et  seq,  as  amended  June 
14,  1991,  effective  June  14,  1991;  Louisiana  Hazardous  Waste  Reg- 
ulatwns  (LHWR)  §§109.Hazardous  Waste.2.d,iii,  109.Hazardous 
Waste.4.b.ii.(b),109.Hazardous  Waste.4.e,  amended  March  20,  1999, 
effective  March  20,  1999;  lOS.D.I.I.i,  amended  February  20,  2000, 
effective  Febnjary  20,  2000;  lOS.D.I.I.ii,  lOS.D.I.r,  lOS.D.I.r.i, 
amerKled  March  20,  1999,  effective  March  20,  1999;  lOS.D.I.r.ii, 
amended  February  20,  2000.  effective  February  20,  2000;  105.D.1.S, 
amended  March  20,  1999,  effective  March  20.  1999;  4105.B.11, 
amended  September  20,  1996,  effective  September  20,  1996; 
4105.B.12,  4901.B.b.Table  1,  4901.C.Tabte  .2,  4901.G.Table  6, 
2218.A  ,  2218.B,  2218.B.1.  2218.B.2.  2218.B.3,  2218.B.4.  amended 
March  20,  1999,  effective  March  20,  1999;  3001. B.3.  amended  Sep- 
tember 20,  1999,  effective  September  20,  1999;  2218.B.5,  221 8.C, 
and  Chapter  22.Table  2,  amended  March  20,  1999,  effective  March 
20,  1999.  LAC  33:V.3CC1 .8.3  is  more  stringent  than  40  CFR 
266  100(b)(3)  because  LDEQ  does  not  acknowledge  conditionally 
exempt  small  quantity  generators.  If  a  person  generates  "greater 
than  100  kg  of  hazardous  waste  but  less  than  1000  kg"  in  this  state, 
tf)e  generator  is  the  equivalent  of  a  large  quantity  generator  and 
would  folk>w  tfie  more  stringent  regulatkms  for  LOG. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14. 
1991;  LHWR  §§109.Solid  Waste.3.c  amended  March  20.  1999,  ef- 
fective March  20,  1999;  109.Solid  Waste.Tabte  1,  amended  March 
20,  1999,  effective  March  20,  1999;  109.Solid  Waste.S.a.iii.  amended 
FetMuary  20,  2000,  effective  Febmary  20,  2000;  lOS.D.I.p,  amended 
March  20,  1999,  effective  March  20,  1999;  lOS.D.I.p.v,  amended 
February  20,  2000,  effective  Febnjary  20,  2000;  105.D.2.h.Hi, 
amended  FetMuary  20,  2000.  effective  February  20,  2000; 
105.D.2.h.iii.(a),  amended  Febniaiy  20,  2000,  effective  FetMuary  20, 
2000;  1109.E.1.e,  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998;  2203.A.Hazardous  Debris,  amended  Febmary  20, 
2000,  effective  February  20,  2000;  2203.A.  Soil,  amended  February 
20,  2000,  effective  Febmary  20,  2000;  2245.Generator  Papenwortt 
Requirements  Table,  amended  Febmary  20,  2000,  effective  Feb- 
mary 20,  2000;  2247.B.2.a,  amended  March  20,  1999,  effective 
March  20.  1999;  2247.C.4,  amended  Febmary  20.  2000,  effective 
Febmary  20,s2000;  2246.D.2,  amended  Febmary  20,  2000,  effective 
Febmary  20,  2000;  2246.D.3,  amended  February  20,  2000,  effective 
Febmary  20,  2000;  2223.1,  amended  Febmary  20,  2000,  effective 
Febmary  20,  2000;  2223. J,  amended  March  20,  1999,  effective 
March  20,  1999;  Chapter  22.Table  2,  amended  Febmary  20,  2000, 
effective  February  20,  2000;  Chapter  22.Table  7,  amended  Febmary 
20,  2000.  effective  February  20,  2000;  2236.C,  amended  March  20. 

1999,  effective  March  20,  1999;  2236.C.3.a,  amended  Febmary  20, 

2000,  effective  Febmary  20,  2000;  and  2236.C.3.b,  amended  Feb- 
mary 20,  2000,  effective  Febmary  20,  2000. 
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Federal  citation 


3.  Emergency  Revisk)ns  of  the  Land  Disposal  Restrictions  (LDR)  Treat- 
ment Standards  for  Listed  Hazardous  Wastes  from  Carbamate  Pro- 
duction, [63  FR  47410]  September  4,  1998.  (Checklist  171). 


4.  Land  disposal  Restrictions  Phase  IV-Extension  of  Compliance  Date 
for  Characteristic  Slags,  (63  FR  48124]  September  9,  1998.  (Check- 
list 172). 

5.  Land  Disposal  Restrictions;  Treatment  Standards  for  Spent  Potliners 
from  Primary  Aluminum  Reduction  (K088);  Final  Rule,  [63  FR  51254] 
September  24,  1998.  (Checklist  173). 

6.  Post-Closure  Pemiit  Requirement  and  Closure  Process,  [63  FR 
56710]  October  22,  1998.  (Checklist  174). 


7.  Hazardous  Remediation  Waste  Management  Requirements  (HWIR- 
Media),  (63  FR  65874]  November  30,  1998  (Checklist  175). 


State  anak>g 


LRS  30:2180  et  seq.  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§109.Solid  Waste.3.c,  amended  March  20,  1999,  ef- 
fective March  20,  1999;  109.Solid  Waste.  Table  1,  amended  March 
20,  1999,  effective  March  20,  1999;  109.Solkl  Waste.5.a.iii,  amended 
Febmary  20,  2000,  effective  February  20,  2000;  lOS.D.I.p,  amended 
March  20,  1999,  effective  March  20,  1999;  lOS.D.I.p.v,  amended 
Febmary  20,  2000,  effective  Febmary  20,  2000;  105.D.2.h.iii, 
amended  Febmary  20,  2000,  effective  February  20.  2000; 
105.D.2.h.iii.(a),  amended  February  20,  2000,  effective  February  20, 
2000;  1109.E.1.e,  amended  September  20,  1998  effectrve  Sep- 
tember 20,  1998;  2203. A,  Hazardous  Debris,  amended  Febmary  20, 
2000,  effective  Febmary  20,  2000;  2203.A.  Soil  amended  Febmary 
20,  2000,  effective  Febmary  20,  2000;  2245.Generator  Papenwork 
Requirements  Table  anrwnded  Fetxuary  20,  2000,  effective  February 
20,  2000;  2247.B.2.a,  amended  March  20,  1999,  effective  March  PO, 
1999;  2247.C.4,  2246.D.2,  2246.D.3,  2223.G;  2223.H,  amended - 
Febmary  20,  2000,  effective  Febmary  20,  2000;  2223  J,  amended 
March  20,  1999,  effective  March  20,  1999;  Chapter  22  Table  2 
annended  Febmary  20,  2000,  effective  February  20,  -2000;  Chapter 
22.  Table  7,  amended  Febmary  20,  2000,  effective  February  20, 
2000;  2236.C,  amended  March  20,  1999,  effective  March  20,  1999; 
2236.C.3.a,  amended  Febmary  20,  2000,  effective  Fet)ruary  20, 
2000;  and  2236.C.3.b,  amended  Febmary  20,  2000,  effective  Feb- 
mary 20,  2000. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§2216.8,  2216.C,  2216.D,  2216.E.  2216  F,  amenOexi 
March  20,  1999,  effective  March  20,  1999. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991.  effective  June  14, 
1991;  LHWR  §§2221. F.3,  amended  February  20,  2000,  effective 
Febmary  20,  2000;  and  Chapter  22.  Table  2,  amended  Febmary  20, 
2000,  effective  Febmary  20,  2000. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14. 
1991;  LHWR  §§305.  A,  305.H,  519.  528,  3301.F,  3301.G.,  3301.G.1. 
3301  .G.2,  3501  D,  3501. D.I,  3501. D.2,  3511.B.8,  3S11.C.5. 
3523.B.4,  3S23.D.2.d,  3701. D,  3701. D.I,  3701. D.2,  4367.E, 
4367.E.1,  4367.E.2,  4377.C,  4377.D,  4377.D.1.  4377.D.2,  4381.B.8, 
4381. C.I. d,  4391  .C.4,  4391  C.S,  4391  Die,  4396.A,  4396.A.1, 
4396.A.2,  4396.A.3,  4396.B.1,  4396.B.1.a,  4396.B.1.b,  4396.8. 1.c, 
4396.B.2,  4396.B.3,  4397.D,  4397.D.1,  and  4397.D.2,  amended 
March  20,  1999,  effective  March  20,  1999. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991.  effective  June  14, 
1991;  LHWR  §§109,  amended  March  20,  1984,  effective  March  20, 
1984,  109.  Conective  Action  Management  Unit  (CAMU).  109.  Mis- 
cellaneous Unit,  109.  Remediation  Waste,  109.  Remediation  Waste 
Management  Site,  109.  Staging  Pile,  10S.D.9,  105.D.9.a,  105.D.9.b.i. 
105.D.9.b.ii,  105.D.9.b.iii,  1501.H,  1S01.H.1,1501.H.2,  1501.H.3. 
1501.H.3.i,  1501.H.3.ii,  1501.H.4,  1501.H.5,  1501.H.6,  1501.H.7. 
1501.H.8,  1501.H.9,  1501.H.10,  1501.H.11,  1501.H.12,  1501.H.13. 
1529.B.20,  3322.E,  2601  A,  2601. A.I,  2601  .A.2,  2603.A,  2605, 
260S.A,  2605.8,  2605.C,  2605.C.1.  2605.C.2,  260S.C.3,  2605.D, 
2605.D.1,  2605.D.1.a,  260S.D.1.b,  2605.D.1.C,  260S.D  2,  2605.D.2.a, 
2605.D.2.b,  2605.D.2.C.  2605.D.2.d,  2605.D.2.e,  2605.D.2.f.  2605.E. 
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Federal  citation 


State  analog 


Checklist  175  Conds 


8.  Universal  Waste  Rule— Technical  Annendment,  [63  FR  71225]  De- 
cember 24,  1998.  (Checklist  176). 


9.  Organk:  Air  Emisskxi  Standards;  Clarifk^atksn  and  Technk:al  Amerid- 
ments,  [64  FR  3382]  January  21,  1999.  (Checklist  177). 


10.  Petroteum  Refining  Process  Waste — Leachate  Exemptkjn,  [64  FR 
6806]  Febmary  11,  1999.  (Checklist  178). 


11.  Land  Disposal  Restrictkjns  Phase  IV — Technkal  Correctnns  and 
ClartfKatlons  to  Treatment  Standards.  (64  FR  25408]  May  11,  1999. 
(Checklist  179). 


Checklist  179  Conds 


2605.E.1,  2605.E.1.a,  2605E.1.b,  2605.E.2,  2605.F,  2605.F.1, 
2605.F.2.  2605.F.3,  2605.G,  2605.H,  2605.1,  2605.1.1,  2605.1.1. a. 
2605.l.1.b,  2605.1.2,  2605.J,  2605.J.1,  2605.J.1.a,  2605.J.1.b, 
2605.J.1.C,  2605.J.2,  2605.J.3,  2605.K.  2605.K.1,  2605.K.2,  2605.L. 
2605.L.1.  2605.L1.a,  2605.L.1.b.  2605.L.2,  2605.L.3,  2605.L.4. 
2605.M.  4301. B.  2203.A.  Land  Disposal.  2205.H.513.A.1.  513.A.2, 
322.D.3.g.  322.N.3,  540.  4305.F.1,  545,  550.A,  550.B,  550.C,  550.D. 
550.D.1,  550.D.2,  550.E,  550.F.  555.A,  555.A.1,  555.A.2,  555.8, 
555.C,  560,565;  565;  570;  575,  580,570,  575,  580.A,580.A.1. 
580.A.2,  580.A.3,  580.A.4,  580.A.5..a,  580.A.5.b,  580.A.5.C,  580.A.6, 
580.A.6.a,580.A.6.b,  580.A.6.C,  580.A.7,  580.A.8,  580.A.9,585.  590, 
595,  600.A,  600.B,  605,  605.A,  605.A.1,  605.A.2,  605.A.2.a, 
605.A.2.b,  606.A.2.C,  605.A.3,  610.A,  610.A.1,  610.A.2,  610.A.2.a, 
610.A.2.b,  610.A.2.C.  610.A.2.d,  610.A.3,  615.A,  615.A.1,  615.A.2, 
615.A.3.  615.A.4.  615.B.  615.C,  615.C.1,  615.C.2.  615.C.3,  615.C.4. 
615.C.5,  615.C.6,  615.C.7,  615.C.B.615.C.9,  615.D,  15.D.1,  615.D.2. 
615.D.3,  620.A,  620.B.  620.C,  620.D,  620.E.  620.F,  620.F.2, 
620.F.3,  620.F.4,  620.F.5,  620.F.6,  620.F.7,  620.G,  amended  Feb- 
ruary 20,  2000,  effective  Febmary  20,  2000;  625.A.  625.B,  630. 
630. A,  630.C.  630.1. A,  630. A.2  630.A.3,  635.  and  640,  amended 
July  20,  2000,  effective  July  20.  2000;  645.A,  645.A.1,  645.A.2, 
645.A.3,  645.A.4,  645.A.5,  645.A.6,  645.A.7,  645.A.8,  645.B,  645.C, 
650. A,  650.  B,  655,  amended  February  20.  2000,  effective  February 
20,  2000;  660  A.  660.B.  amended  July  20,  2000,  effective  July  20, 
2000;  665.  670,  675,  680.A,  680.A.1,  680.A.2,  685.A,  685.8,  685.C, 
690.A,  690.8,  695,  695.A,699.8,  699  C,  699.D,  699  D.I.  699.D.2, 
699.D.3,  699.D.4,  699.E,699.E.1,  and  699.E.2,  amended  February 
20.  2000.  effective  February  20,  2000  and  LA  R.S.  30:2024(A)  as 
amended  July  20.  2000.  effective  July  20,  2000. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§4145.A,  4145.A.  Table  4145.8,  4145.B.1, 
4145.B.1.a,  4145.B.1.b,  4145.B.1.C.  4145.B.1.d,  4145.B.1.e, 
4145.B.1.f.  4145.8.1. g,  4145.8.1. b,  4145.8.1. c,  4145.B.1.d, 
4145.B.1.e,  4145.B.1.f,  4145.B.1.g,  4145.B.2.a,  4145.B.2.b. 
4145.B.2.C,  4145.B.2.d,  4145.8.2.e,  4145.B.2.f,  4145.B.2.g,  3813. 
Small  Quantity  Handler  of  Universal  Waste,  anrtended  February  20, 
2000,  effective  February  20,  2000. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§1109.E.1.a.i,  1109.E.1.a.ii,  1703.  Equipment  1703. 
Open-ended  valve  or  line.  1703.  Sampling  Connection  System, 
1747.8.5,  1747.A.1.a.  1753.A.1.b,  1753.8.1.a.  1753.B.1.b.  1755.H.3, 

.  1755.H.3.a,  1755.H.3.b,  1759.E.6,  4727B.1.a,  4727.B.1.b  Febniary 
20,  2000,  effective  February  20,  2000,  1719  (1747.B.5),  1727.A.1.a, 
4727.A.1.b,  2000;  4727.A.3.b.ii,  1727.A.3.b.iv,  4727.A.3.C, 
4727.B.1.a,  4727.B.1.b,  4727.8. 1.b.ii.  4727.8.3.b.iv,4727.8.3.c,  4729 
(1755.H.3),  4729  (1755.H.3.a),  4729  (1755.H.3.b),  and  4733 
(1759.E.6),  amended  February  20,  2000,  effective  February  20, 
2000. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§105.D.2.p,  105.D.2.p.i105.D.2.p.ii,  105.D.2.p.iii, 
105.D.2.p.iv.  105.D.2.p.v,  amended  Febmary  20,  2000,  effective 
February  20,  2000. 

LRS  30:2180  et  seq,  as  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§109  Solid  Waste.3.c.  109.  Solid  Waste  Table  1, 
amended  March  20,  1999,  effective  March  20,  1999,  109  Solid 
Waste.5.a.ili,  amended  February  20,  2000,  effective  February  20, 
2000,   105.D.1.p,  amended  March  20,   1999,  effective  March  20, 

1999,  105.D.1.p.v,  105.D.2.h.lil,  105.D.2.h.iii.(a),  amended  Febmary 
20,  2000.  effective  Febmary  20,  2000,  1109.E.1.e  amended  Sep- 
tember 20,  1998,  effective  September  20,  1998;  2236.C,  and 
2236.C.3.a,  as  amended  March  20,  1999;  effective  March  20.  1999 

2203.A.  Hazardous  Debris,  2203.A.Soii.  2245.  Generator  Papenivork 
Requirement  Table.  2247.B.2.a,  amended  March  20,  effective  March 
20,    1999;  2247.C.4,  2246.D.2.  2246.D.3.  amended  Febmary  20, 

2000,  effective  Febmary  20,  2000;  2236.C,  amended  March  20, 

1999,  effective  March  20,  1999;  2236.C.3.a.  amended  Febmary  20, 

2000,  effective  Febmary  20,  2000;  and  2223.1,  amended  Febmary 
20,  2000,  effective  February  20,  2000:  2223.J  amended  March  20, 

1999,  effective  March  20,  1999;  Chapter  22.  Table  2,  amended  Feb- 
mary 20,  2000,  effective  Febmary  20,  2000;  Chapter  22.  Table  7, 
amended  Febmary  20,  2000,  2236.C.3.b.,  amended  Febmary  20, 

2000,  effective  Febmary  20,  2000. 
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Federal  dtatkxi 


12.  Test  Procedures  for  the  Analysis  of  Oil  and  Grease  and  Non-Polar 
Material,  [64  FR  26315]  May  14,  1999.  (Checklist  180). 


State  anak)g 


LRS  30:2180  et  seq.  as  amended  June  14,  1991,  effective  June  14 
1991;  LHWR  §§  11  O.A.1 1,  amended  Febmary  20,  2000,  effective 
Febmary  20,  2000;  and  11  O.A.I 7,  amended  Febmary  20,  2000,  ef- 
fective February  20.  2000. 


E.  What  Is  the  Relationship  Between  the 
Resource  Conservation  and  Recovery 
Act  and  the  Hazardous  Waste 
Combustor  MACT?  How  Does  This 
A£fect  Delegation  of  This  Standard  to 
LDEQ's  Authorization? 

In  this  authorization  document,  the 
State  of  Louisiana  is  also  seeking 
authorization  for  the  Post-Closure 
Permit  Requirement  and  Closure 
Process  (Checklist  174).  On  September 
30,  1999,  the  EPA  finalized  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  three 
categories  waste  comubustors  (HWCs): 
incinerators,  cement  kilns  and  light- 
weight aggregate  kilns  (64  FR  52828). 
The  EPA  promulgated  this  rule  imder 
joint  authority  of  the  Clean  Air  Act 
(CAA)  and  (RCRA).  Before  this  rule 
went  into  effect,  the  air  emissions  from 
these  three  types  of  HWCs  was 
primarily  regulated  under  the  authority 
of  RCRA  (see  40  CFR  parts  264,  265, 
266,  and  270).  However,  with  the 
release  of  the  final  HWC  NESHAP  (see 
40  CFR  part  63  subpart  EEE),  the  air 
emissions  from  these  soiut:es  is  now 
regulated  under  RCRA  and  the  CAA. 
Even  though  both  statutes  give  us  the 
authority  to  regulate  these  emissions, 
we  determined  that  having  emissions 
standards  and  permitting  requirements 
in  both  sets  of  implementing  regulations 
would  be  duplicative.  For  this  reason, 
using  the  authority  provided  by  section 
1006(b)  of  RCRA,  we  deferred  the  RCRA 
requirements  for  HWC  emission 
controls  to  the  CAA  requirements  of  40 
CFR  part  63  subpart  E^. 

Therefore,  witn  today's  authorization 
of  the  State  of  Louisiana  for  the  RCRA 
provisions  of  the  September  30,  1999 
HWC  NESHAP  rule,  the  RCRA  waste    . 
management  standards  for  air  emissions 
from  these  units  will  no  longer  apply 
after  the  facility  has  demonstrated 
compliance  with  40  CFR  part  63  subpart 
EEE.  One  notable  exception  concerns 
section  3005(c)(3)  of  RCRA,  which 
requires  that  each  RCRA  permits 
contain  the  terms  and  conditions 
necessary  to  protect  human  health  and 
the  environment.  Under  this  provision 
of  RCRA,  if  a  regulatory  authority 
determines  that  more  stringent 
conditions  than  the  HWC  NESHAP  are 
necessary  to  protect  human  health  and 
environment  for  a  particular  facility, 
then  the  regulatory  authority  may 


impose  those  conditions  in  the  facility's 
RCRA  permit.  (See  the  HWC  MACT  rule 
preamble  discussion  on  the 
interrelationship  of  the  MACT  rule  with 
the  RCRA  Omibus  provision  and  site 
specific  risk  assessment  at  64  FR  52828, 
pages  52839-52843,  September  30, 
1999,  and  RCRA  Site-Specific  Risk 
Assessment  Policy  for  Hazardous  Waste 
Combustion  Facilities  dated  June  2000 
for  more  information. 

F.  What  Decision  Has  EPA  Made? 

We  conclude  that  Louisiana's 
apphcation  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Louisiana 
final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Louisiana  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  (except  in  Indian  Country)  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  imder 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Louisiana,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

G.  How  Do  the  Revised  State  Rules 
Differ  From  the  Federal  Rules? 

The  EPA  considers  the  following  State 
requirements  to  be  more  stringent  than 
the  Federal:  LAC  33:V.3001.B.3.  is  more 
stringent  than  40  CFR  266.100(b)(3) 
because  LDEQ  does  not  acknowledge 
conditionally  exempt  small  quantity 
generators,  if  a  person  generates  "greater 
than  100  kilo  grams  of  hazardous  waste 
but  less  than  1000  kilo  grams"  in  the 
State,  the  generator  is  the  equivalent  of 
a  large  quantity  generator  and  would 
follow  the  more  stringent  regulations  for 
large  quantity  generators.  In  this 
authorization  of  the  State  of  Louisiana's 
program  revisions  for  RCRA  cluster  IX, 
there  are  no  provisions  that  are  broader 
in  scope.  Broader  in  scope  requirements 


are  not  part  of  the  authorized  program 
and  EPA  can  not  enforce  them. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

The  EPA  vdll  administer  any  RCRA 
permits  or  portions  of  permits  it  has 
issued  to  facilities  in  the  State  until  the 
State  becomes  authorized.  At  the  time 
the  State  program  is  authorized  for  new 
rules,  EPA  will  transfer  all  permits  or 
portions  of  permits  issued  by  EPA  to  the 
State.  The  EPA  will  not  issue  any  more 
permits  or  portions  of  permits  for  the 
provisions  listed  in  this  dociunent  after 
the  effective  date  of  this  authorization. 
The  EPA  will  continue  to  implement 
and  issue  permits  for  HSWA 
requirements  for  which  the  State  is  not 
yet  authorized. 

L  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Notice? 

The  EPA  is  authorizing  the  State's 
changes  through  this  immediate  final 
action  and  is  publishing  this  rule 
vdthout  a  prior  proposal  to  authorize 
the  changes  because  EPA  believes  it  is 
not  controversial  and  we  expect  no 
comments  that  oppose  this  action.  The 
EPA  is  providing  an  opportunity  for 
public  comment  now.  In  addition,  in  the 
proposed  rules  section  of  today's 
Federal  Register  we  are  publishing  a 
separate  document  that  proposes  to 
authorize  the  State  changes.  If  EPA 
receives  comments  opposing  this 
authorization,  that  document  will  serve 
as  a  proposal  to  authorize  the  changes. 

J.  Where  Do  I  Send  My  Comments  and 
When  Are  They  Due? 

You  should  send  wrritten  comments  to 
Alima  Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733,  (214)  665-8533.  Please  refer  to 
Docket  Number  LA-00-2.  We  must 
receive  your  comments  by  February  1 , 
2001.  You  may  not  have  an  opportunity 
to  comment  again.  If  you  want  to 
comment  on  this  action,  you  must  do  so 
at  this  time. 

K.  What  Happens  if  EPA  Receives 
Comments  Opposing  This  Action? 

If  EPA  receives  comments  opposing 
this  action,  we  will  publish  a  second 
Federal  Register  document  before  the 
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immediate  final  rule  takes  effect.  The 
second  dociunent  may  withdraw  the 
immediate  final  rule  before  it  takes 
effect  and  a  separate  document  in  the 
proposed  rules  section  of  this  Federal 
Re^ster  will  serve  as  a  proposal  to 
authorize  the  changes  or  the  document 
may  identify  the  issues  raised,  respond 
to  comments,  and  affirm  that  the 
immediate  final  rule  will  take  effect 
March  5.  2001. 

L.  When  Will  This  Approval  Take 
Effect? 

Unless  EPA  receives  comments 
opposing  this  action,  this  final 
authorization  approval  will  become 
effective  without  further  notice  on 
March  5.  2001. 

M.  Where  Can  I  Review  the  State's 
Application? 

You  can  view  and  copy  the  State  of 
Louisiana's  application  from  8:30  a.m. 
to  4  p.m.  Monday  through  Friday  at  the 
following  addresses:  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Garlock  Building,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810,  (504)  765-0397  and  EPA.  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  (214)  665-6444.  For 
further  information  contact  Alima 
Patterson.  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6. 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  (214)  665-8533. 

N.  How  Does  Today's  Action  Affect 
Indian  Country  in  Louisiana? 

Louisiana  is  not  authorized  to  carry 
out  its  Hazardous  Waste  Program  in 
Indian  country  within  the  State.  This 
authority  remains  with  EPA.  Therefore, 
this  action  has  no  effect  on  Indian 
country. 

O.  What  Is  Codification? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regidations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  CFR. 
The  EPA  does  this  by  referencing  the 
authorized  State  rules  in  40  Code  of 
Federal  Regulations  part  272.  The  EPA 
reserves  the  amendment  of  40  CFR  part 
272,  subpart  T  for  this  codification  of 
Louisiana's  program  changes  until  a 
later  date. 

Administrative  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
12866  (58  FR  51735,  October  4,  1993), 
and  therefore  this  action  is  not  subject 
to  review  by  OMB.  This  action 


authorizes  State  requirement  for  the 
purpose  of  RCRA  3006  and  impose  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  dos  not 
contain  any  imiunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4).  For  the 
same  reason,  this  action  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10, 1998).  This  action 
will  not  have  substantial  direct  effects 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23. 1997).  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks. 

Under  RCRA  3006(b).  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7. 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  The  EPA  has  compiled 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Generals'  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  imder 


executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this 
document  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representative,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federid  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended,  42  U.S.C.  6912(a),  6926. 
6974(b). 

Dated:  December  7,  2000. 
Myron  O.  Knudson. 

Acting  Regional  Administrator,  Region  6. 
(FR  Doc.  00-33158  Filed  12-29-00;  8:45  am) 
BILUNG  CODE  65eO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6923-6] 

Oklahoma:  Final  Auttiorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  nUe. 

SUMMARY:  The  State  of  Oklahoma  has 
applied  for  Final  authorization  of  the 
changes  to  its  Hazardous  Waste  Program 
under  the  Resource  Conservation  and 


Recovery  Act  (RCRA).  The  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  Final 
authorization,  and  is  authorizing  the 
State's  changes  through  this  immediate 
final  action.  The  EPA  is  publishing  this 
rule  to  authorize  the  changes  without  a 
prior  proposal  because  we  believe  this 
action  is  not  controversial  and  do  not 
expect  comments  that  oppose  it.  Unless 
we  get  written  comments  which  oppose 
this  authorization  during  the  comment 
period,  the  decision  to  authorize  the 
Oklahoma  Department  of  Environmental 
Quality's  (ODECy  changes  to  their 
hazardous  waste  program  will  take 
effect.  U  we  get  comments  that  oppose 
this  action,  we  will  publish  a  document 
in  the  Federal  Register  withdrawing 
this  rule  before  it  takes  effect  and  a 
separate  document  in  the  proposed 
rules  section  of  this  Federal  Register 
will  serve  as  a  proposal  to  authorize  the 
changes. 

DATES:  This  immediate  final  rule  is 
effective  on  March  5,  2001  unless  EPA 
receives  adverse  written  comments  by 
February  1.  2001.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  this  immediate  final  rule 
in  the  Federal  Register  and  inform  the 
public  that  this  authorization  will  not 
take  effect. 

ADDRESSES:  Written  comments,  referring 
to  Dbcket  Number  OK-00-3,  should  be 
sent  to  Alima  Patterson  Region  6 
Regional  Authorization  Coordinator, 
Grants  and  Authorization  Section  (6PD- 
G),  Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
Copies  of  Oklahoma  program  revision 
application  and  the  materials  which 
EPA  used  in  evaluating  the  revision  are 
available  for  inspection  and  copying 
from  8:30  a.m.  to  4:00  p.m.  Monday 
through  Friday  at  the  following 
addresses:  Oklahoma  department  of 
Environmental  Quality,  707  North 
Robinson,  Oklahoma  City,  Oklahoma 
73101-1677.  (405)  702-7180  and  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  (214)  665-6444. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 


A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  that  receive  final  authorization 
from  EPA  under  RCRA  Section  3006(b), 
42  U.S.C.  6926(b),  must  maintain  a 
hazardous  waste  program  that  is 
equivalent  to.  consistent  with,  and  no 
less  stringent  than  the  Federal 
Hazardous  Waste  Program.  As  the 
Federal  program  changes.  States  must 
change  their  programs  and  ask  EPA  to 


authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  Code  of  Federal  Regulations  (CFR) 
parts  124.  260-266,  268,  270.  273.  and 
279. 

B.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Oklahoma  subject  to  RCRA 
will  have  to  comply  with  the  authorized 
State  requirements  (in  portions  of  RCRA 
Cluster  VIII  and  RCRA  Cluster  IX  listed 
in  this  document)  instead  of  the 
equivalent  federal  requirements  in  order 
to  comply  with  RCRA.  Oklahoma  has 
enforcement  responsibilities  under  its 
state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  imder  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to:  (1)  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports.  (2) 
enforce  RCRA  requirements  and 
suspend  or  revoke  permits,  and  (3)  take 
enforcement  actions  regardless  of 
whether  the  State  has  taken  its  own 
actions.  This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Oklahoma  is  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
action. 

C.  What  Is  the  History  of  Oklahoma's 
Final  Authorization  and  Its  Revisions? 


Oklahoma  initially  received  Final 
Authorization  on  January  10,  1985.  (49 
FR  50362)  to  implement  its  base 
hazardous  waste  management  program. 
We  authorized  the  following  revisions: 
Oklahoma  received  authorization  for 
revisions  to  its  program  on  June  18, 
1990  (55  FR  14280),  effective  November 
27,  1990;  (55  FR  39274)  effective  June  3, 
1991;  (56  FR  13411)  effective  November 
19. 1991;  (56  FR  47675)  effective 
December  21, 1994;  (59  FR  51116- 
51122)  effective  April  27, 1995;  (60  FR 
2699-2702)  effective  October  9,  1996; 
(61  FR  52884-52886),  Technical 
Correction  effective  March  14, 1997  (62 
FR  12100);  effective  February  8, 1999 
(63  FR  67800-67802);  (65  FR  16528) 
effective  April  28,  2000  and  effective 
July  10,  2000  (65  FR  29981-29985).  The 
authorized  Oklahoma  RCRA  program 
was  incorporated  by  reference  into  the 
CFR  effective  December  13, 1993  (58  FR 
52679-52682);  and  (63  FR  23673- 
23678)  effective  Jidy  14,  1998.  On 
August  3,  2000,  Oklahoma  submitted  a 


final  complete  program  revision 
application,  seeking  authorization  of  its 
program  revision  in  accordance  with  40 
CFR  271.21. 

Oklahoma  statutes  provide  authority 
for  a  single  State  agency,  the  Oklahoma 
Department  of  Environmental  Quality 
(ODEQ,)  to  administer  the  provisions  of 
the  State  Hazardous  Waste  Management 
Program.  These  statutes  are  the 
Oklahoma  Department  of  Environmental 
Quality  Act,  27  O.S.  Supplement  (Supp) 
1999  §§  1-1-101  et  seq.  General 
provisions  of  the  Oklahoma 
Environmental  Quality  Code  which  may 
affect  the  Hazardous  Waste  Program  are 
27A  O.S.  Supplement  (Supp).  1999 
§§  2-1-101  through  2-3-507;  and  the 
Oklahoma  Hazardous  Waste 
Management  Act  (OHWMA),  27A  O.S. 
Supp.  1999  §§  2-7-101  et  seq.  No 
amendments  were  made  to  the  above 
statutory  authorities  during  the  2000 
legislative  session  which  will 
substantially  affect  the  State  Hazardous 
Waste  Management  Program. 

The  Oklahoma  Board  adopted  RCRA 
Cluster  IX  rules  on  February  25,  2000, 
as  permanent  rules.  These  permanent 
rules  .became  effective  on  Jime  12,  2000. 
to  implement  the  State  hazardous  waste 
program,  which  are  codified  in  OAC 
252:205  et  seq. 

These  rules  include  provisions,  foimd 
at  OAC  252:205-3-1  through  252:205- 
3-6,  to  incorporate  by  reference,  in 
accordance  with  the  Guidelines  For 
State  Adoption  of  Federal  Regulations 
By  Reference,  the  following  EPA 
Hazardous  Waste  Management 
Regulations  as  amended  through  July  1, 
1999.  The  provisions  of  Title  40  CFR 
part  124  which  are  required  by  40  CFR 
part  271.14  as  well  as  parts  124.19  (a) 
through  (c)  and  (e),  124.31,  and  124.32 
and  124.33;  40  CFR  parts  260-^266.  with 
the  exception  of  40  CFR  parts  260.20  • 
through  260.22,  264.1(f),  264.149. 
264.150,  264.301(1),  the  Appendix  VI  to 
part  264.  265.1(c)(4),  and  265.149  and 
265.150;  40  CFR  part  268  except  268.5, 
268.5,  268.6,  268.10,  268.11.  268.12, 
268.13,  268.42(b).  268.44  (a),  through  (g) 
and  268.44  (m)  through  (p);  40  CFR  part 
270  except  270.14(b)(18);  40  CFR  part 
273;  and  40  CFR  part  279).  Additionally, 
the  rules  adopt  the  new  or  superseding 
amendments  to  40  CFR  found  in  64  FR 
36465-36490  published  July  6,  1999, 
dealing  with  hazardous  waste  lamps  as 
a  universal  waste. 

The  ODEQ  remains  the  official  agency 
of  the  State  of  Oklahoma,  as  designated 
by  27A  O.S.  Supp.  1999  Section  2-7- 
105(13)  to  cooperate  with  Federal 
agencies  for  purposes  of  hazardous 
waste  regulation.  The  OHWMA 
delegates  authority  to  the  ODEQ  to 
administer  the  State  hazardous  waste 
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program,  including  the  statutory  and 
regulatory  provisions  necessary  to 
administer  the  RCRA  Cluster  IX 
provisions.  Included  in  this  Federal 
Register  notice  also  are  portions  of 
RCRA  Cluster  Vin  rules  (Checklists  166, 
167  A,  167  B,  167  C  &  C.l.  and  167  E) 
that  were  not  authorized  when  the  State 
was  granted  authorization  for  RCRA 
Ouster  Vm  effective  July  10.  2000. 
However,  the  RCRA  Cluster  VIII 
regidations  were  effective  in  the  State 
on  June  11,  1999.  The  DEQ  is  the  sole 
State  agency  responsible  for 
administering  the  provisions  of  the 
OHWMA. 

At  the  present,  the  Oklahoma 
Corporation  Commission  (OCC) 
regulates  certain  aspects  of  the  oil  and 
gas  production  and  transportation 
industry  in  Oklahoma,  including  certain 
waste  generated  by  pipelines,  bulk  fuel 


sales  terminals  and  certain  tank  farms. 
The  ODEQ  and  the  OCC  have  in  place 
a  ODEQ/OCC  Jurisdictional  Guidance 
Document  that  reflects  the  current  state 
of  affairs  between  the  two  agencies.  The 
current  ODEQ/OCC  jurisdictional 
Guidance  Document  was  amended  and 
signed  on  January  27. 1999.  The  ODEQ 
exclusively  hazardous  regidates  waste 
in  Oklahoma  (excluding  Indian  lands) 
and  OCC  does  not  regulate  hazardous 
waste  in  Oklahoma. 

The  revisions  of  the  State  program  to 
include  administration  of  the  provisions 
of  portions  of  RCRA  Cluster  Vm  and 
RCRA  Cluster  IX  will  not  require  a 
change  in  responsibility  for 
administration  of  the  State  hazardous 
waste  program. 


Federal  citation 


1.  Recycled  Used  Oil  Management  Standards;  Technical  Cofrection 
and  Clarification,  [63  FR  24963]  May  6,  1998.  (Checklist  166). 


2.  Land  Disposal  Restrictions  Phase  IV— Treatment  Standards  for 
Metal  Wastes  and  Mineral  Processing  Wastes,  [63  FR  28556]  May 
26.  1998.  (Checklist  167  A). 

3.  Land  Disposal  Restrictions  Phase  IV — Hazardous  Soils  Treatment 
Standards  and  Exclusions,  [63  FR  28556]  May  26,  1998.  (Checklist 
167  B). 

4.  Land  Disposal  Restrictions  Phase  IV— Con^ectkxis,  [63  FR  28556] 
May  26,  1998.  (Checklist  167  C  and  167.C.1). 


5.  BeviN  Exclusion  Revisk>ns  and  ClarifKatkm,  [63  FR  28556]  May  26, 
1996.  (Checklist  167  E). 


6.  Petroleum  Refining  Waste  Process.  [63  FR  42110]  August  6,  1998 
(Checklist  169). 


7.  Petroleum  Refining  Waste  Process,  [63  FR  54356)  October  9,  1998. 
(Checklist  169.1). 


8.  Land  Disposal  Restrictkxns— Phase  IV.  [63  FR  46332]  August  31, 
1998.  (Checklist  170). 


9.  Emergency  Revisions  of  LDR  Treatment  Standards,  [63  FR  47409] 
September  4.  1998.  (Checklist  171). 


10.  Emergency  Revisions  of  LDR  Treatment  Standards.  [63  FR  48124] 
September  9.  1998.  (Checklist  172). 


11.  Land  Disposal  Restrictions  Treatment  Standards  (Spent  Potliners), 
[63  FR  51254]  September  24.  1998.  (Checklist  173). 


D.  What  Changes  Are  We  Approving 
With  Today's  Action? 

On  August  3,  2000,  the  State  of 
Oklahoma  submitted  a  final  complete 
program  application,  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  an  immediate  Final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  that  the  State  of 
Oklahoma's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
authorization.  The  State  of  Oklahoma 
revisions  consist  of  regulations  which 
specifically  govern  Federal  Hazardous 
Waste  promulgated  from  July  1, 1998  to 
June  30,  1999  (RCRA  Cluster  DC)  and 
also  portion  of  RCRA  Cluster  VIII 
promidgated  from  July  1 ,  1997  to  Jime 
30, 1998.  Oklahoma  requirements  are 
included  in  a  chart  with  this  document. 

State  anak>g 


27A  OS.  Supp.  1998  §2-2-104  Added  by  Laws  1994.  effective  July  1, 
1994.  Annotated  Oklahoma  Statutes  27  A.  OS.  Supp.  1998  §2-2- 
106  Amended  by  Laws  1993.  effective  July  1,  1993,  Rules 
252:205:3-1  through  252:205-3-7  permanent  effective  date  June 
11.  1999. 

27A  O.S.  Supp,  1998  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  OS.  Supp,  1998  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-7  per- 
manent effective  date  June  1 1 ,  1999. 

27A  O.S.  Supp,  1998  §2-2-104  Added  by  Laws,  1994,  effective  July 
1,  1994;  27A  OS.  Supp,  1998  §2-7-106  Amended  by  Laws  1993, 
effective  July  1,  1993;  Rules  252:205-3-1  through  252:205-3-7  per- 
manent effective  date  June  1 1 ,  1999. 

27A  O.S.  Supp.  1998  §2-2-104  Added  by  Laws  1994.  effective  July  1. 
1994;  27A  OS.  Supp.  1998  §2-7-106  Amended  by  Laws  1993.  ef- 
fective July  1.  1993;  Rules  252-205-3-1  through  252:205-3-7  per- 
manent effective  date  June  1 1 ,  1999. 

27A  O.S.  Supp.  1998  §2-2-104  Added  by  Laws  1994.  effective  July  1, 
1994;  27A  O.S.  Supp.  1998  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-7  per- 
manent effective  date  June  1 1 ,  1999. 

27A  O.S.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  O.S.  Supp.  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-^-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1, 
1994;  27A  O.S.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 


Federal  citatran 


12.  Standards  Applicable  to  Owners  and  Operators  of  Closed/Closing 
Facilities,  [63  FR  56710]  October  22,  1998.  (Checklist  174). 

■  3.    Hazardous    Remediation    Waste    Management    Requirements 
(HWIR-Media),  [63  FR  65874]  November  30.  1998.  (Checklist  175). 

'4.  Universal  Waste  Rule;  Technk^al  Amendment  (Conditionally  Op- 
tional), [63  FR  71225]  December  24,  1998.  (Checklist  176). 


T5.  Organic  Air  Emisston  Standards,  [64  FR  3381]  January  21    1999 
(Checklist  177). 


State  anak>g 


16.  Petroleum  Refining  Process  Wastes,  [64  FR  6806]  Febmary  11 
1999.  (Checklist  178). 

y.  Und  Disposal  Restrictions  Phase  IV— Technical  Correctwns  and 
Qarifications  to  Treatment  Standards.  [64  FR  25408]  May  11  1999 
(Checklist  179). 

18.  Test  Procedures  for  the  Analysis  of  Oil  and  Grease  Non-Polar  Ma- 
terial, [64  FR  26315]  May  14,  1999.  (Checklist  180). 


27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12.  2000. 

27A  O.S.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1 
1994;  27A  OS.  Supp.  1999  §2-7-106  Amended  by  Laws  1993  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994.  effective  July  1 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12.  2000. " 

27A  O.S.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1.  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Laws  1994,  effective  July  1 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993,  ef- 
fective July  1.  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 

27A  OS.  Supp.  1999  §2-2-104  Added  by  Uws  1994,  effective  July  1 
1994;  27A  OS.  Supp,  1999  §2-7-106  Amended  by  Laws  1993  ef- 
fective July  1,  1993;  Rules  252:205-3-1  through  252:205-3-6  per- 
manent effective  date  June  12,  2000. 


E.  What  Is  the  Relationship  Between  the 
Resource  Conservation  and  Recovery 
Act  and  the  Hazardous  Waste 
Combustor  MACT?  How  Does  This 
Efifect  Delegation  of  This  Standard  to 
ODEQ's  Authorization? 

In  this  authorization  dociunent,  the 
State  of  Oklahoma  is  also  seeking 
authorization  for  the  Post-Closvue 
Permit  Requirement  and  Closiu« 
Process,  (Checklist  174).  On  September 
30,  1999,  the  EPA  finalized  the  National 
Emission  Standards  fo^  Hazardous  Air 
Pollutants  (NESHAP)  for  three 
categories  waste  combustors  (HWCs): 
incinerators,  cement  kilns  and  light- 
weight aggregate  kilns  (64  FR  52828). 
The  EPA  promulgated  this  rule  under 
joint  authority  of  the  Clean  Air  Act  (AA) 
and  (RCRA).  Before  this  rule  went  into 
effect,  the  air  emissions  from  these  three 
types  of  HWCs  was  primarily  regulated 
under  the  authority  of  RCRA  (see  40 
CFR  parts  264,  265,  266,  and  270). 
However,  with  the  release  of  the  final 
HWC  NfESHAP  (see  40  CFR  part  63 
subpart  EEE),  the  air  emissions  from 
these  sources  is  now  regulated  under 
RCRA  and  the  CAA.  Even  though  both 
statutes  give  us  the  authority  to  regulate 
these  emissions,  we  determined  that 
having  emissions  standards  and 
permitting  requirements  in  both  sets  of 
implementing  regidations  woidd  be 
duplicative.  For  this  reason,  using  the 
audiority  provided  by  section  1006(b)  of 
RCRA,  we  deferred  the  RCRA 
requirements  for  HWC  emission 


controls  to  the  CAA  requirements  of  40 
CFR  part  63  suboart  EEE. 

Therefore,  with  today's  authorization 
of  the  State  of  Oklahoma  for  the  RCRA 
provisions  of  the  September  30, 1999 
HWC  NESHAP  rule,  the  RCRA  waste 
management  standards  for  air  emissions 
from  these  units  will  no  longer  apply 
after  the  faciUty  has  demonstrated 
compliance  with  40  CFR  part  63  subpart 
EEE.  One  notable  exception  concerns 
section  3005(c)(3)  of  RCRA,  which 
requires  that  each  RCIRA  permits 
contain  the  terms  and  conditions 
necessary  to  protect  human  health  and 
the  environment.  Under  this  provision 
of  RCRA,  if  a  regulatory  authority 
determines  that  more  stringent 
conditions  than  the  HWC  NESHAP  are 
necessary  to  protect  human  health  and 
environment  for  a  particular  facility, 
then  the  regulatory  authority  may 
impose  those  conditions  in  the  facility's 
RCRA  permit.  (See  the  HWC  MACT  rule 
preamble  discussion  on  the 
interrelationship  of  the  MACT  rule  with 
the  RCRA  Omibus  provision  and  site 
specific  risk  assessment  at  (64  FR  52828, 
pages  52839-52843,  September  30, 
1999,  and  RCRA  Site-Specific  Risk 
Assessment  Policy  for  Hazardous  Waste 
Combustion  Facilities  dated  June,  2000 
for  more  information. 

F.  What  Decisions  Has  EPA  Made? 

We  conclude  that  Oklahoma's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 


Therefore,  we  grant  Oklahoma  final 
authorization  to  operate  its  hazardous 
waste  program  with  the  changes 
described  in  the  authorization 
application  .  Oklahoma  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  (except  in  Indian  Countr>')  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  Solid  Waste  Amendments 
of  1984  (HSWA).  New  federal 
requirements  and  prohibitions  imposed 
by  Federal  regulations  that  EPA 
promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  those  requirements  and 
prohibitions  in  Oklahoma,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

G.  How  Do  the  Revised  State  Rules 
Differ  From  the  Federal  Rules? 

In  this  authorization  of  the  State  of 
Oklahoma's  program  revisions  for 
portions  of  RCRA  Cluster  VIII  and  RCRA 
Cluster  IX,  there  are  no  provisions  that 
are  more  stringent  or  broader  in  scope. 
Broader  in  scope  requirements  are  not 
part  of  the  authorized  program  and  EPA 
can  not  enforce  them. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

The  State  of  Oklahoma  will  issue 
permits  for  all  the  provisions  for  which 
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it  is  authorized  and  will  administer  the 
permits  it  issues.  The  EPA  will  continue 
to  administer  any  RCRA  hazardous 
waste  permits  or  portions  of  permits 
which  we  issued  prior  to  the  effective 
date  of  this  authorization.  We  will  not 
issue  any  more  permits  or  new  portions 
of  permits  for  the  provisions  listed  in 
that  Table  in  this  dociunent  after  the 
effective  date  of  this  authorization.  The 
EPA  will  continue  to  implement  and 
issue  permits  for  HSWA  requirements 
for  which  Oklahoma  is  not  yet 
authorized. 

I.  Why  Wasn't  There  Not  Proposed  Rule 
Before  Today's  Notice? 

The  EPA  did  not  publish  a  proposal 
before  today's  rule  because  we  view  this 
as  a  routine  program  change  and  do  not 
expect  conunents  that  oppose  this 
approval  because  we  believe  this  action 
is  not  controversial.  We  are  providing 
an  opportunity  for  public  comment 
now.  In  addition  to  this  rule,  in  the 
proposed  rules  section  of  today's 
Federal  Register  we  are  publishing  a 
separate  dociunent  that  proposes  to 
authorize  the  State  program  changes. 

J.  Where  Do  I  Send  My  Comments  and 
When  Are  They  Due? 

You  should  send  written  comments  to 
Alima  Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8533.  Please  refer  to 
Docket  Number  OK-00-3.  We  must 
receive  youi  comments  by  February  1 , 
2001.  You  may  not  have  an  opportimity 
to  comment  again.  If  you  want  to 
comment  on  this  action,  you  must  do  so 
at  this  time. 

K.  What  Happens  if  EPA  Receives 
Comments  Opposing  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  The  EPA  will  base 
any  further  decision  on  the 
authorization  of  the  State  program 
changes  on  the  proposal  mentioned  in 
the  previous  paragraph.  We  will  then 
address  all  public  comments  in  a  later 
final  rule.  You  may  not  have  another 
opportimity  to  comment.  If  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

L.  When  Will  This  Approval  Take 
E£fect? 

Unless  EPA  receives  comments 
opposing  this  action,  this  final 
authorization  approval  will  become 


effective  without  further  notice  on 
March  5,  2001. 

M.  Where  Can  I  Review  The  State's 
Application? 

You  can  review  and  copy  the  State  of 
Oklahoma's  application  from  8:30  a.m. 
to  4  p.m.  Monday  through  Friday  at  the 
following  addresses:  Oklahoma 
Department  of  Environmental  Quality, 
707  North  Robinson,  Oklahoma  City, 
Oklahoma  73101-1677,  (405)  702-7180 
and  EPA,  Region  6  ,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  (214)  665- 
6444.  For  further  information  contact 
Alima  Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  {6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8533. 

N.  Does  Today's  Action  Affect  Indian 
Country  in  Oklahoma? 

Oklahoma  is  not  authorized  to  carry 
out  its  Hazardous  Waste  Program  in 
Indian  Country  within  the  State.  This 
authority  remains  with  EPA.  Therefore, 
this  action  has  no  effect  on  Indian 
Country. 

O.  What  Is  Codification? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  CFR. 
The  EPA  does  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  The  EPA  reserves  the  amendment 
of  40  CFR  part  272,  Subpart  LL  for  this 
codification  of  Oklahoma's  program 
changes  until  a  later  date. 

Administrative  Requirements 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
12866  (58  FR  51735,  October  4, 1993), 
and  therefore  this  action  is  not  subject 
to  review  by  OMB.  This  action 
authorizes  State  requirement  for  the 
purpose  of  RCRA  3006  and  impose  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requirements 
imder  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4).  For  the 
same  reason,  this  action  also  does  not 
significantly  or  imiquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 


FR  27655.  May  10, 1998).  This  action 
will  not  have  substantial  direct  effects 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks. 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988(61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  The  EPA  has  f  ompiled 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Generals*  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this 
dociunent  and  other  required 
information  to  the  U.S.  Senate,  the  U.Sr 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
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States  prior  to  publication  in  the 
Federal  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule  "  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovenunental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended,  42  U.S.C.  6912(a),  6926, 
6974(b). 

Dated:  December  7,  2000. 
Myron  O.  Knudson, 

Acting  Regional  Administrator,  Region  6. 
(FR  Doc.  00-33155  Filed  12-2&-00:  8:45  am] 
BILUNO  CODE  6S«0-«a-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-€926-71 

Florida:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule;  extension 
of  comment  period  and  effective  date. 

SUMMARY:  On  September  18,  2000  (65 
FR  56256),  EPA  published  an  action  to 
grant  Florida  final  authorization  for 
several  changes  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
One  of  the  changes  was  the 
authorization  of  Florida  for  the  February 
16,  1993,  Corrective  Action 
Management  Unit  (CAMU)  rule.  With 
this  action,  EPA  is  extending  the 
comment  period  and  effective  date  for 
the  authorization  of  Florida  for  the 
CAMU  rule  to  provide  additional 
information  to  the  public. 
DATES:  This  final  authorization  will 
become  effective  on  March  5,  2001 
unless  EPA  receives  adverse  written 
comment  by  February  1,  2001.  ff  EPA 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  immediate 
final  rule  in  the  Federal  Register  and 
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inform  the  public  that  this  authorization 
vfiW  not  take  effect. 

ADDRESSES:  Send  written  comments  to 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW  Atlanta,  GA,  30303-8960; 
(404)  562-8440.  We  must  receive  your 
comments  by  February  1,  2001.  You  can 
view  and  copy  Florida's  application 
from  8  a.m.  to  3:45  p.m.  at  tixe  EPA 
Region  4  Library,  The  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303- 
8960,  Phone  number  (404)  562-8190, 
Kathy  Piselli,  Librarian. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsj-^ 
Street,  SW  Atlanta,  GA,  30303-8960; 
(404)  562-8440. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  September  18,  2000,  Notice  to 
grant  final  authorization  to  Florida  (see 
65  FR  56256)  for  the  February  16,  1993, 
Corrective  Action  Management  Unit 
(CAMU)  rule,  the  State  will  be  eligible 
for  interim  authorization-by-rule  for  the 
proposed  amendments  to  the  CAMU 
rule,  published  on  August  22,  2000,  at 
65  FR  51080.  Florida  will  also  become 
eligible  for  conditional  authorization  if 
that  alternative  is  chosen  by  EPA  in  the 
final  CAMU  amendments  rule.  This 
extension  of  the  comment  period  and 
effective  date  only  applies  to  the 
authorization  of  Florida  for  the  CAMU 
rule,  and  not  the  other  rules  contained 
in  the  September  18,  2000,  Federal 
Register. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926,  6974(b). 

Dated:  December  1,  2000. 
Michael  V.  Peyton, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  00-33425  Filed  12-29-00;  8:45  am] 
BILUNG  COOE  6560-SO-P 
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Revised  Competitive  Bidding  Authority 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  adopts  rules 
and  policies  to  implement  changes  to  its 
statutory  auction  authority.  This 
revision  of  the  Commission's  auction 
authority  affects  its  determinations  of 
which  wireless  telecommunications 
services  licenses  are  potentially 
auctionable  and  its  determinations  of 
the  appropriate  licensing  scheme  for 
new  and  existing  services. 
DATES:  Effective  March  2,  2001,  except 
§  90.621  which  contains  information 
collection  requirement  that  has  not  been 
approved  by  the  Office  of  Management 
and  Budget.  The  FCC  will  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  for  this 
section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leora  Hochstein  or  William  Huber, 
Attorneys,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660.  For  additional  information 
concerning  the  information  collection 
contained  in  this  document,  contact 
Judy  Boley  at  202-418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATKMJ:  This  a 
summary  of  a  Report  and  Order  in  WT 
Docket  No.  99-87,  adopted  on 
November  9,  2000,  and  released  on 
November  20,  2000.  The  complete  text 
of  the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC.  It  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.  (ITS,  Inc.), 
445  12th  Street,  SW,  Room  CY-B400, 
Washington,  DC  20554,  (202)  314-3070. 
The  Report  and  Order  is  also  available 
on  the  Internet  at  the  Commission's  web 
site:  http://www.fcc.gov/wtb/ 
documents. htird. 

Sjmopsis  of  the  Report  and  Order 

I.  Introduction  and  Executive  Summary 

1 .  In  the  Report  and  Order,  we  adopt 
rules  and  policies  to  implement  sections 
309(j)  and  337  of  the  Communications 
Act  of  1934  ("Communications  Act"),  as 
amended  bv  the  Balanced  Budget  Act  of 
1997  ("Balanced  Budget  Act"),  which 
was  signed  into  law  on  August  5,  1997. 
The  Balanced  Budget  Act  significanUy 
revised  section  309(j)  of  the 
Communications  Act,  which  is  the 
principal  statutory  provision  that 
governs  the  Commission's  auction 
authority  for  the  licensing  of  radio 
services.  With  the  Notice  of  Proposed 
Rule  Making  in  this  docket  No.  99-87, 
we  initiated  this  proceeding  and 
requested  comment  on  changes  to  the 
Commission's  rules  and  policies  to 
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implement  our  revised  auction 
autiiority.  See  Implementation  of 
Sections  309(j)  and  337  of  the 
Ck)mmimications  Act  of  1934  as 
Amended;  Promotion  of  Spectrum 
Efficient  Technologies  on  Certain  90 
Frequencies;  Establishment  of  Public 
Service  Radio  Pool  in  the  Private  Mobile 
Frequencies  Below  800  MHz.  WT 
Docket  No.  99-87.  RM-9332.  RM-9405. 
Notice  of  Proposed  Rule  Making, 
(NPRM),  64  FR  23571  (May  3, 1999). 

2.  Specifically,  the  Report  and  Order 
sets  out  the  general  framework  for 
exercise  of  the  Commission's  auction 
authority  in  light  of  the  Balanced 
Budget  Act's  revisions  to  section  309{j) 
of  the  Communications  Act.  First,  we 
examine  how  the  Balanced  Budget  Act 
revised  the  statutory  language  of  section 
309(j).  In  particular,  we  consider 
amended  section  309{j)(l)'s  directive  to 
use  competitive  bidding  to  resolve 
mutually  exclusive  license  applications 
for  those  radio  services  that  do  not  fall 
within  one  of  section  309{j)(2)'s  auction 
exemptions.  These  statutory  changes  are 
considered  in  light  of  our  continuing 
obligation  under  section  309{j)(6)(E)  to 
avoid  mutual  exclusivity  and  to  fulfill 
the  public  interest  objectives 
enximerated  in  section  309(j)(3). 

3.  In  the  Report  and  Order,  we 
conclude  that  in  non-exempt  services, 
the  Commission's  authority  under  the 
Balanced  Budget  Act  continues  to 
permit  it  to  adopt  licensing  processes 
that  result  in  the  filing  of  mutually 
exclusive  applications  where  the 
Commission  determines  that  such  an 
approach  would  serve  the  public 
interest.  We  do  not,  however,  make  any 
changes  to  license  assignment 
procedures  in  existing  services  that 
preclude  or  limit  the  likelihood  of 
mutually  exclusive  applications,  nor  do 
we  make  any  specific  determination 
about  what  licensing  procedures  to 
adopt  for  future  services.  Rather,  we 
will  reserve  for  future  service-specific 
rulemaking  proceedings  the  question  of 
what  type  of  licensing  mechanism  to 
use  in  each  case,  e.g.,  geographic  area 
licensing,  site-by-site  licensing,  or  any 
other  licensing  process.  Moreover,  any 
consideration  of  whether  we  should  use 
licensing  procedures  in  a  particular 
service  that  increase  the  likelihood  of 
mutually  exclusive  applications  will  be 
based  on  careful  analysis  of  the  public 
interest  considerations  of  section 
309(j)(3)  as  they  apply  to  the  specific 
characteristics,  uses,  and  demands  of 
the  service. 

4.  We  also  conclude  that  in  addition 
to  other  licensing  mechanisms  we  have 
used  previously,  we  should  consider  the 
use  of  band  manager  licensing  as  a 
futiire  option  for  private  as  well  as 


commercial  services.  We  used  the  band 
manager  concept  for  the  first  time  in  the 
700  MHz  guard  bands,  and  believe  that 
it  has  the  potential  in  other  new 
spectnun  allocations  to  provide  private 
users  with  greater  flexibility  to  access 
spectrum  in  amounts  of  bandwidth, 
periods  of  time,  and  geographic  areas 
that  best  suit  their  needs.  See  Service 
Rules  for  the  746-764  and  776-794  MHz 
Bands,  and  Revisions  to  27  of  the 
Commission's  Rules,  WT  Docket  No. 
99-168,  Second  Report  and  Order, 
("700  MHz  Second  Report  and  Order") 
65  FR  17594  (April  4,  2000).  For 
example,  we  have  recently  initiated  a 
proceeding  to  reallocate  27  MHz  of 
spectrum  in  bands  below  3  GHz  from 
Federal  Government  to  non-government 
use,  and  have  sought  comment  on 
whether  this  spectrum  could  address 
demand  in  the  congested  private  radio 
bands.  See,  Reallocation  of  27 
Megahertz  of  Spectrum  Transferred 
from  Government  Use,  ET  Docket  No. 
00-221,  RM-9267,  RM-9692,  RM-9797, 
RM-9854.  Notice  of  Proposed  Rule 
Making,  FCC  00-395,  (November  20, 
2000)  ["27  MHz  Reallocation  Order").  In 
that  proceeding,  we  seek  conunent  on 
the  possibility  of  using  band  managers 
for  some  of  those  bands,  as  well  as  other 
licensing  options. 

5.  We  also  define  the  scope  of  the 
Balanced  Budget  Act's  exemption  from 
auctions  for  licenses  and  permits  issued 
for  "public  safety  radio  services."  We 
conclude  that  this  "public  safety" 
exemption  from  auctions  was  intended 
to  apply  not  only  to  traditional  public 
safety  services  such  as  police,  fire,  and 
emergency  medical  services,  but  also  to 
spectnun  usage  by  entities  such  as 
utilities,  railroads,  transit  systems,  and 
others  that  provide  essential  services  to 
the  public  at  large  and  that  need  reliable 
communications  in  order  to  prevent  or 
respond  to  disasters  or  crises  affecting 
their  service  to  the  public.  We  also 
conclude,  however,  that  the  public 
safety  exemption  applies  only  to 
services  in  which  these  public  safety 
uses,  i.e.,  protection  of  safety  of  life, 
health,  and  property  within  the  meaning 
of  section  309(j)(2){A),  comprise  the 
dominant  use  of  the  spectrum.  Thus, 
services  in  which  such  uses  are  not 
dominant  (and  in  which  mutual 
exclusivity  occurs)  will  not  be  exempt 
from  auctions,  even  if  some  individual 
licensees  in  the  service  use  the 
spectnunfor  public  safety  purposes  as 
defined  by  the  statute. 

6.  The  Report  and  Order  also 
addresses  a  number  of  proposals  to 
amend  our  licensing  and  eligibility  rules 
for  existing  private  services.  In  general, 
we  conclude  that  the  existing  rules 
should  be  retained.  Specifically,  we 


decline  a  request  to  establish  geographic 
area  licensing  and  competitive  bidding 
rules  in  the  450-470  Nfflz  band.  We  also 
decline  the  request  to  create  a  separate 
radio  pool  of  private  land  mobile 
fi^uencies  for  entities  that  do  not 
qualify  for  the  existing  Public  Safety 
Radio  Pool  spectrum,  but  that  fall 
within  the  broader  "public  safety" 
exemption  established  by  section 
309(j)(2)(A). 

7.  We  do  make  a  limited  change, 
however,  to  our  use  restrictions 
affecting  800  MHz  Business  and 
Industrial/Land  Transportation  ("BI/ 
LT")  channels,  which  currently  prohibit 
commercial  use  by  licensees.  We 
conclude  that  subject  to  certain 
safeguards,  BI/LT  licensees  should  be 
allowed  to  modify  their  licenses  to 
permit  commercial  use.  or  to  assign  or 
transfer  their  licenses  to  CMRS 
operators  for  commercial  use.  To 
prevent  trafficking,  we  will  not  allow 
such  modifications,  assignments,  or 
transfers  until  five  years  after  the  initial 
grant  date  of  the  license,  and  we  will 
prohibit  a  licensee  who  modifies  or 
transfers  a  license  under  this  provision 
bom  obtaining  new  BI/LT  spectrum  in 
the  same  location  for  one  year. 

8.  In  addition,  we  address  issues 
relating  to  the  awarding  of  licenses 
imder  section  337  of  the 
Communications  Act,  which  allows 
public  safety  entities  (defined  more 
narrowly  than  in  section  309(j)(2)(A))  to 
apply  for  "unassigned"  spectrum  not 
otherwise  allocated  for  public  safety 
use.  We  conclude  that  where  the 
Commission  has  proposed  rules  for  the 
licensing  of  particidar  spectrum  by 
auction,  requests  for  licensing  under 
section  337  should  not  be  deemed  in  the 
public  interest  once  the  competitive 
bidding  process  has  begim  except  under 
extraordinary  circumstances.  Moreover, 
we  conclude  that  section  337  relief 
should  only  be  available  if  the  applicant 
demonstrates  that  there  is  no  available 
public  safety  spectrum  in  any  band  in 
the  geographic  area  where  the  public 
safety  use  is  proposed. 

9.  Finally,  m  tne  Further  Notice  of 
Proposed  Rule  Making,  we  seek 
comment  on  a  petition  for  rulemaking 
filed  by  AMTA  proposing  that  certain 
part  90  licensees  be  required  to  employ 
new  spectrum-efficient  technologies.  In 
particular,  we  seek  further  comment  on 
the  effectiveness  of  the  part  90  rules  that 
have  been  adopted  in  the  course  of  the 
Commission's  Reforming  proceeding, 
PR  Docket  No.  92-235,  See  Replacement 
of  Part  90  by  Part  88  to  Revise  the 
Private  Land  Mobile  Radio  Services  and 
Modify  the  Policies  Governing  Them, 
PR  Docket  No.  92-235,  Report  and 
Order  and  Further  Notice  of  Proposed 
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i?u7e  Making,  ("Reforming  Report  and 
Order  and  Further  Notice"),  60  FR 
43720  (August  23,  1995)  and  60  FR 
37148  Quly  19,  1995);  Memorandum 
Opinion  and  Order,  62  FR  6027  (January 
15, 1997);  Second  Report  and  Order,  62 
FR  18834  (April  17,  1997);  Second 
Memorandum  Opinion  and  Order,  64 
FR  36258  Quly  6,  1999);  Third 
Memorandum  Opinion  and  Order,  64 
FR  50257  (September  16, 1999);  and 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making,  15  FCC  Red 
16.673  (2000)  (collectively,  the 
"Reforming  Proceeding')  the  ciurent 
pace  of  migration  to  narrowband 
technology,  and  on  whether  enough 
time  has  elapsed  to  allow  us  to  evaluate 
the  effectiveness  of  our  current  rules. 
We  also  seek  comment  on  whether  to 
permit  900  MHz  BI/LT  licensees  to 
modify  their  licenses  to  permit  CMRS 
use. 
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n.  Background 

A.  Commission  Implementation  of  the 
1993  Auction  Standard 

10.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  ("1993 
Budget  Act")  added  section  309(j)  to  the 
Communications  Act,  authorizing  the 
Commission  to  award  licenses  for  use  of 
the  electromagnetic  spectrum  through 
competitive  bidding  where  mutually 
exclusive  applications  are  filed.  The 
1993  Budget  Act  expressly  authorized, 
but  did  not  require,  the  Commission  to 
use  competitive  bidding  to  choose 
among  mutually  exclusive  applications 
for  initial  licenses  or  construction 
permits.  As  we  described  in  detail  in  the 
NPRM,  the  Commission  in  a  series  of 
rulemaking  proceedings  adopted  rules 
and  policies  to  implement  section 
309(j).  See  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding,  PP  Docket  No.  93- 
253,  Second  Report  and  Order, 
("Competitive  Bidding  Second  Report 
and  Order),  59  FR  22980  (May  4, 
1994);  Implementation  of  Section  309(j) 
of  the  Communications  Act — 
Competitive  Bidding,  PP  Docket  No.  93- 
253,  Second  Memorandum  Opinion  and 
Order,  ("Competitive  Bidding  Second  M 
O  6-  O"),  59  FR  44272  (August  26.  1994). 

11.  Pursuant  to  the  1993  Budget  Act, 
section  309(j)(l),  "General  Authority." 
only  permitted  the  Commission  to  use 
competitive  bidding  for  subscriber- 
based  services  if  mutual  exclusivity 
existed  among  initial  license 
applications.  Section  309(j)(6)(E)  also 
made  clear  that  the  Commission  was  not 
relieved  of  its  obligation  in  the  public 
interest  to  continue  to  use  engineering 
solutions,  negotiation,  threshold 
qualifications,  service  regulations  and 


other  means  to  avoid  mutual 
exclusivity.  The  Commission  has 
determined  that  applications  are 
"mutually  exclusive"  if  the  grant  of  one 
application  woidd  effectively  preclude 
the  grant  of  one  or  more  of  the  other 
applications.  Where  the  Commission 
receives  only  one  application  that  is 
acceptable  for  filing  for  a  partiaUar 
license  that  is  otherwise  auctionable, 
there  is  no  mutual  exclusivity,  and  thus 
no  auction.  Therefore,  mutual 
exclusivity  is  established  when 
competing  applications  for  a  license  are 
filed. 

12.  Section  309(j)(l)  also  restricted  the 
use  of  competitive  bidding  to 
applications  for  "initial"  licenses  or 
permits.  In  addition,  section  309(j)(2)  set 
forth  conditions  beyond  mutual 
exclusivity  that  had  to  be  satisfied  in 
order  for  spectnun  to  be  auctionable. 
Generally  speaking,  these  conditions 
subjected  to  auction  those  services  in 
which  the  licensee  was  to  receive 
compensation  from  subscribers  for  the 
use  of  the  spectrum.  Former  section 
309(j)(2)  ftuther  directed  the 
Commission,  in  evaluating  the  "uses  to 
which  bidding  may  apply."  to 
determine  whether  "a  system  of 
competitive  bidding  will  promote  the 
[public  interest]  objectives  described  in 
(section  309(j)(3ll."  Employing  these 
criteria,  the  Commission  identified  a 
nmnber  of  services  and  classes  of 
services  that  were  auctionable  and  not 
auctionable  imder  the  1993  Budget  Act, 
provided  mutually  exclusive 
applications  were  filed.  As  we 
explained  in  the  NPRM,  the  services 
deemed  nonauctionable  imder  the  1993 
Budget  Act  were  non-subscriber  based, 
private  and  noncommercial  offerings 
operating  on  a  variety  of  frequency 
bands. 

B.  The  Balanced  Budget  Act  of  1997 

13.  In  1997.  Congress  revised  the 
Commission's  auction  authority. 
Specifically,  the  Balanced  Budget  Act  of 
1997  amended  section  309(j)(l)  to 
require  the  Commission  to  award 
mutually  exclusive  applications  for 
initial  licenses  or  permits  using 
competitive  bidding  procedures,  except 
as  provided  in  section  309(j)(2). 
Sections  309(j)(l)  and  309(j)(2)  now 
state: 

(1)  General  Authority. — If,  consistent 
with  the  obligations  described  in 
paragraph  (6)(E),  mutually  exclusive 
applications  are  accepted  for  any  initial 
license  or  construction  permit,  then, 
except  as  provided  in  paragraph  (2),  the 
Commission  shall  grant  the  license  or 
permit  to  a  qualified  applicant  through 
a  system  of  competitive  bidding  that 


meets  the  requirements  of  this 
subsection. 

(2)  Exemptions.— The  competitive 
bidding  audiority  granted  by  this 
subsection  shall  not  apply  to  licenses  or 
construction  permits  issued  by  the 
Commission — 

(A)  For  public  safety  radio  services, 
including  private  internal  radio  services 
used  by  State  and  local  governments 
and  non-government  entities  and 
including  emergency  road  services 
provided  by  not-for-profit  organizations, 
that— 

(i)  Are  used  to  protect  the  safety  of 
life,  health,  or  property;  and 

(ii)  Are  not  made  commercially 
available  to  the  public; 

(B)  For  initial  licenses  or  construction 
permits  for  digital  television  service 
given  to  existing  terrestrial  broadcast 
licensees  to  replace  their  analog 
television  service  licenses;  or 

(C)  For  stations  described  in  section 
397(6)  of  this  title. 

Prior  to  the  Balanced  Budget  Act  of 
1997,  sections  309(j)(l)  and  309(j)(2) 
granted  the  Commission  the  authority  to 
use  competitive  bidding  to  resolve 
mutually  exclusive  applications  for 
initial  licenses  or  permits  if  the 
principal  use  of  the  spectrum  was  for 
subscription-based  services  and 
competitive  bidding  would  promote  the 
objectives  described  in  section  309(j)(3). 
As  amended  by  the  Balanced  Budget 
Act  of  1997,  section  309(j)(l)  states  that 
the  Commission  shall  use  competitive 
bidding  to  resolve  mutually  exclusive 
initial  license  or  permit  applications, 
unless  one  of  the  three  exemptions 
provided  in  the  statute  applies. 

14.  The  Balanced  Budget  Act  of  1997 
left  unchanged  the  restriction  that 
competitive  bidding  may  only  be  used 
to  resolve  mutually  exclusive 
applications.  Moreover,  the  general 
auction  authority  provision  of  section 
309(j)(l)  now  references  the  obligation 
under  section  309(j)(6)(E)  to  use 
engineering  solutions,  negotiation, 
threshold  qualifications,  service 
regidations,  or  other  means  to  avoid 
mutual  exclusivity  where  it  is  in  the 
public  interest  to  do  so.  In  addition,  the 
portion  of  the  Conference  Report  that 
accompanies  this  section  of  the 
legislation  emphasizes  that 
notwithstanding  the  Commission's 
expanded  auction  authority,  its 
determinations  regarding  mutual 
exclusivity  must  still  be  consistent  with 
and  not  minimize  its  obligations  under 
section  309(j)(6)(E). 

15.  Section  309(j){2),  as  amended  by 
the  Balanced  Budget  Act  of  1997, 
exempts  from  auctions  licenses  and 
construction  permits  for  public  safety 
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radio  services,  digital  television  service 
licenses  and  permits  given  to  existing 
terrestrial  broadcast  licensees  to  replace 
their  analog  television  service  licenses, 
and  licenses  and  construction  permits 
for  noncommercial  educational 
broadcast  stations  and  public  broadcast 
stations.  The  Commission  has  found 
that  the  list  of  exemptions  from  our 
general  auction  authority  set  forth  in 
section  309{j)(2)  is  exhaustive,  rather 
than  merely  illustrative,  of  the  types  of 
hcenses  or  permits  that  may  not  be 
awarded  through  a  system  of 
competitive  bidding.  See 
Implementation  of  Section  309{j)  of  the 
Communications  Act — Competitive 
Bidding  for  Commercial  Broadcast  and 
Instructional  Television  Fixed  Service 
Licenses.  MM  Docket  No.  97-234,  First 
Report  and  Order,  {"Commercial 
Broadcast  Competitive  Bidding  First 
Report  &■  Ordef).  63  PR  48615 
(September  11, 1998).  Left  unchanged 
by  the  Balanced  Budget  Act  of  1997  is 
section  309(j){3)'s  directive  to  consider 
the  public  interest  objectives  in 
identifying  classes  of  licenses  and 
permits  to  be  issued  by  competitive 
.  bidding. 

16.  Tne  Conference  Report  for  section 
3002(a)  of  the  Balanced  Budget  Act  of 
1997  states  that  the  exemption  for 
public  safety  radio  services  includes 
"private  internal  radio  services"  used  by 
utilities,  railroads,  metropolitan  transit 
systems,  pipelines,  private  ambulances, 
volunteer  fire  departments,  and  not-for- 
profit  organizations  that  offer  emergency 
.  road  services,  such  as  the  American 
Automobile  Association  ("AAA").  The 
Conference  Report  also  notes  that  the 
exemption  is  "much  broader  than  the 
explicit  definition  for  'public  safety 
services"  included  in  section  337(f)(1) 
of  the  Commimications  Act,  for  the 
purpose  of  determining  eligibility  for 
licensing  in  the  24  MHz  of  spectrum 
reallocated  for  public  safety  services. 

5.  The  statutory  changes  to  the 
Commission's  auction  authority  brought 
about  by  Balanced  Budget  Act  primarily 
affect  those  classes  of  radio  service  that 
are  referred  to  genericjdly  as  "private 
services."  Our  use  of  the  term  "private 
services"  in  the  context  of  the  1993 
Budget  Act's  auction  exemption  referred 
to  those  radio  services  "that  did  not 
involve  the  payment  of  compensation  to 
the  licensee  by  subscribers,  i.e.,  that 
were  for  internal  use."  See  Competitive 
Bidding  Second  Report  and  Order. 
Generally,  the  private  radio  services  are 
used  by  government  or  business  entities 
to  meet  their  own  internal 
communications  needs  or  by 
individuals  for  personal 
commiuiications.  rather  than  to  provide 
conununications  services  to  others.  In 


the  Report  and  Order,  we  use  the  term 
"private  services"  broadly  to  refer  to  the 
family  of  non-broadcast,  non-subscriber 
based  fixed  or  mobile  radio  services 
(i.e.,  radio  services  that  are  for  internal 
uses).  Broadly  speaking,  the  category  of 
"private  services"  includes  the  Private 
Land  Mobile  Radio  Services;  parts  of  the 
Maritime  and  Aviation  Services;  the 
Private  Operational  Fixed  Service; 
Amateur  and  Personal  Radio  Services. 
When  used  in  this  general  sense, 
"private  services"  also  includes  the 
public  safety  radio  services  (which  fall 
within  the  three  aforementioned  service 
classifications)  as  well  as  frequencies 
allocated  to  the  Public  Safety  Radio  Pool 
The  Report  and  Order  does  not  revisit 
any  determinations  made  piu^uant  to 
the  1993  Budget  Act  of  those  radio 
services  subject  to  competitive  bidding. 
Rather,  here  we  establish  a  framework 
for  oiu  future  determinations  of  which 
radio  services  may  be  subject  to 
competitive  bidding.  For  example,  we 
intend  to  use  this  framework  to  guide 
our  decisions  in  regard  to  the  spectnun 
bands  that  are  the  subject  of  a  separate 
Notice  of  Proposed  Rule  Making  in 
which  we  are  proposing  to  reallocate  27 
MHz  of  spectrum  in  bands  below  3  GHz 
from  Federal  Government  to  non- 
government use. 

C.  Framework  for  Determining  Whether 
Licenses  Are  Subject  to  Auction 

18.  In  the  Report  and  Order,  we 
evaluate  the  scope  of  oiu  spectrum 
auction  authority  under  section  309(j) 
and  establish  a  framework  for 
determining  whether  licenses  are 
subject  to  auction.  First,  we  consider 
how  the  Balanced  Budget  Act's  revision 
of  our  auction  authority  imder  section 
309(j)  of  the  Communications  Act 
affects  future  determinations  of  which 
services  may  be  subject  to  auction.  In 
particular,  this  analysis  focuses  on  the 
application  of  the  public  interest  factors 
enumerated  in  section  309(j)(3)  and  the 
Commission's  section  309(j}(6)(E) 
obligation  in  the  public  interest  to  avoid 
mutual  exclusivity  in  application  and 
licensing  proceedings  for  those  radio 
services  that  are  not  specifically  exempt 
from  auction  under  section  309(j)(2).  We 
also  recognize  the  potential  for  band 
manager  licensing  of  auctionable  private 
radio  services  where  that  licensing 
mechanism  is  likely  to  serve  the  public 
interest  and  otherwise  satisfy  the 
Commission's  overall  spectrum 
management  responsibilities  and 
obligations  under  the  Communications 
Act. 


i.  Obligation  to  Avoid  Mutual 
Exclusivity 

19.  Background.  In  the  NPRM,  the 
Commission  sought  comment  broadly 
on  how  the  Balanced  Budget  Act's 
amendments  to  section  309(j)  affect  its 
determinations  of  which  services  may 
be  subject  to  auction.  In  particular,  we 
asked  whether  the  express  reference  in 
section  309(j)(l)  to  the  Commission's 
obligation  to  avoid  mutual  exclusivity 
imder  section  309(j)(6)(E)  changes  the 
scope  or  content  of  that  obligation.  We 
also  asked  how  we  should  apply  the 
public  interest  factors  in  section 
309(j)(3)  in  establishing  licensing 
schemes  or  methodologies  under  the 
Balanced  Budget  Act  for  both  new  and 
existing,  commercial  and  private 
services.  We  inquired  whether  the 
Coinmission's  previous  analysis  of  its 
obligation  under  section  309(j)(6)(E)  is 
still  appropriate  in  view  of  the  revisions 
to  section  309(j)(l)  and  309(j)(2),  i.e., 
whether  we  should  continue  to  evaluate 
oiu  obligation  to  avoid  mutual 
exclusivity  by  weighing  the  public 
interest  objectives  of  section  309(j)(3). 
With  respect  to  services  ciurently  using 
licensing  schemes  in  which  mutually 
exclusive  applications  are  not  filed,  we 
asked  whether  Congress,  in  emphasizing 
our  obligation  to  avoid  mutual 
exclusivity,  intended  that  we  give 
greater  weight  to  that  obligation  and  less 
to  other  public  interest  objectives. 

20.  Discussion.  Private  radio  service  . 
interests  generally  argue  that  the 
Balanced  Budget  Act  has  not  expanded 
the  Commission's  auction  authority, 
particularly  as  it  applies  to  private 
wireless  services.  They  argue  that  the 
added  reference  in  section  309(j)(l)  to 
the  Conunission's  obligation  under 
section  309(j)(6)(E)  to  consider 
alternatives  to  mutual  exclusivity 
requires  the  Commission  to  give  greater 
weight  to  the  goal  of  avoiding  mutual 
exclusivity  and  less  to  other  public 
interest  objectives  in  determining  which 
wireless  services  are  potentially 
auctionable.  Under  these  commenters' 
proposed  interpretation,  the 
Commission's  first  objective  in 
establishing  a  licensing  mechanism  for 
any  non-auction  exempt  service  must  be 
to  seek  a  method  that  avoids  mutual 
exclusivity.  In  the  view  of  these 
commenters,  only  if  the  Commission 
determines  that  mutual  exclusivity 
cannot  be  avoided,  i.e.,  that  the  service 
.  can  only  be  licensed  through  processes 
that  result  in  the  filing  of  mutually 
exclusive  applications,  can  it  consider 
the  public  interest  factors  set  forth  in 
section  309(j)(3)  for  piu'poses  of 
determining  the  appropriate 


methodology  to  award  licenses  through 
competitive  bidding. 

21.  We  disagree  with  the 
interpretation  of  amended  section 
309(j)(l)  advanced  by  these 
commenters.  The  obligation  to  consider 
alternatives  to  mutual  exclusivity  set 
forth  in  section  309(j)(6)(E)  has  existed 
since  the  Commission  was  first 
authorized  to  conduct  auctions  of 
spectrum  licenses  by  the  1993  Budget 
Act.  The  Commission  has  consistently 
interpreted  this  provision  to  mean  that 
it  has  an  obligation  to  attempt  to  avoid 
mutual  exclusivity  by  the  methods 
prescribed  therein  only  when  doing  so 
would  further  the  public  interest  goals 
of  section  309(j)(3).  See,  e.g.. 
Amendment  of  the  Commission's  Rules 
Regarding  the  37.0-38.6  GHz  and  38.6- 
40.0  GHz  Bands,  ET  Docket  No.  95-183. 
Implementation  of  Section  309(j)  of  the 
Conuniuiications  Act — Competitive 
Bidding.  37.0-38.6  GHz  and  38.6-40.0 
GHz  Bands,  PR  Docket  No.  93-253, 
Memorandum  Opinion  and  Order,  64 
FR  45891  (August  23, 1999);  Revision  of 
Part  22  and  Part  90  of  the  Commission's 
Rules  to  Facilitate  Futiu^  Development 
of  Paging  Systems,  WT  Docket  No.  96- 
18;  Implementation  of  Section  309(j)  of 
the  Communications  Act — Competitive 
Bidding,  PR  Docket  No.  93-253. 
Memorandum  Opinion  and  Order  on 
Reconsideration  and  Third  Report  and 
Order,  64  FR  33762  (June  24. 1999); 
Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band,  PR  Docket 
No.  93-144,  Second  Report  and  Order, 
62  FR  41190  (July  31,  1997); 
Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Futiu-e 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band, 
Memorandum  Opinion  and  Order  on 
Reconsideration,  62  FR  41225  Quly  31, 
1997).  We  conclude  that  the  amendment 
of  section  309(j)(l)  by  the  Balanced 
Budget  Act  to  add  a  cross-reference  to 
section  309(j)(6)(E)  serves  to  underscore 
the  Commission's  pre-existing 
obligation,  but  did  not  change  its 
fundamental  scope  or  content.  More 
specifically,  we  conclude  that  the 
Balanced  Budget  Act  amendments  to 
section  309(j)  do  not  preclude  the 
Commission  from  using  licensing 
mechanisms  for  private  services  that 
permit  the  filing  of  mutually  exclusive 
license  applications  if  the  Commission 
determines  that  it  is  in  the  public 
interest  to  do  so. 

22.  We  base  our  conclusion  on  several 
factors.  First,  nothing  in  the  statutory 
language  suggests  that  Congress 
intended  to  narrow  the  Commission's 
discretion  to  use  licensing  mechanisms 


based  on  mutual  exclusivity.  The 
addition  of  a  cross-reference  to  section 
309(j)(6)(E)  does  not  turn  avoidance  of 
mutual  exclusivity  into  the  paramoimt 
goal  of  the  statute,  but  simply 
underscores  that  the  Commission 
should  continue  to  consider  alternatives 
to  mutual  exclusivity  as  it  did  prior  to 
the  Balanced  Budget  Act,  i.e.,  based  on 
whether  such  alternatives  would 
promote  the  public  interest  objectives  in 
section  309(j)(3).  Moreover,  Congress 
did  not  change  the  language  of  section 
309(j)(6)(E)  itself,  indicating  that  it  did 
not  intend  to  change  the  scope  of  the 
Commission's  obligation  under  that 
provision.  Indeed,  section  309(j)(6)(E) 
itself  continues  to  state — as  it  d&d  prior 
to  the  Balanced  Budget  Act — that  the 
Conunission  has  the  "obligation  in  the 
public  interest  *  *  *  to  avoid  mutual 
exclusivity,  which  imderscores  that  the 
Conunission  is  required  to  avoid  mutual 
exclusivity  only  if  it  is  in  the  public 
interest  to  do  so. 

23.  Finally,  the  plain  language  of 
section  309(j)(3)  negates  the  contention 
that  Congress  intended  that  section  to  be 
subordinate  to  section  309(j)(6)(E). 
Specifically,  section  309(j)(3)  directs  the 
Commission  to  consider  the  public 
interest  objectives  specified  dierein  in 
"identifying  classes  of  licenses  and 
permits  to  be  issued  by  competitive 
bidding,  in  specifying  the  eligibility  and 
other  characteristics  of  such  licenses 
and  permits,  and  in  designing 
methodologies  for  use  imder  this 
subsection."  This  language  makes  clear 
that  the  public  interest  objectives  of 
section  309(j)(3)  apply  broadly  to  the 
threshold  issue  of  which  licenses 
should  be  subject  to  auction,  which 
necessarily  requires  consideration  in 
each  case  of  whether  to  adopt  a 
licensing  mechanism  based  on  mutual 
exclusivity. 

24.  Oiu-  interpretation  of  section  309(j) 
is  also  supported  by  the  legislative 
history  of  the  Balanced  Budget  Act.  In 
the  Conference  Report,  Congress 
explicitly  stated  that  the  Balanced 
Budget  Act  expanded  the  scope  of  the 
auction  authority  previously  conferred 
by  the  1993  Budget  Act.  However, 
Congress  also  expressed  concern  that 
the  Commission  not  interpret  its 
expanded  auction  authority  in  a  way 
that  would  reduce  its  section 
309(j)(6){E)  obligations.  This  language 
from  the  Conference  Report  makes  clear 
that  Congress  sought  continuity  rather 
than  change  in  the  Commission's 
application  of  section  309(j)(6)(E). 
Contrary  to  the  assertions  of  some 
private  services  commenters.  Congress 
did  not  intend  to  create  a  new  and 
greater  obligation  to  avoid  mutual 
exclusivity,  but  rather  sought  to  ensiu^ 


that  in  exercising  its  expanded  auction 
authority,  the  Commission  would 
continue  to  give  section  309(j)(6)(E)  the 
same  weight  it  had  prior  to  the  Balanced 
Budget  Act. 

25.  We  also  conclude  that  this 
interpretation  of  the  Balanced  Budget 
Act  is  consistent  with  the  Commission's 
spectnun  management  responsibilities. 
Section  309(j)(3){D)  requires  the 
Commission  to  promote  efficient  use  of 
the  spectrum,  which  is  a  valuable  and 
finite  public  resource.  To  accomplish 
these  objectives,  the  Commission  must 
have  the  freedom  to  consider  all 
available  spectrum  management  tools 
and  the  discretion  to  evaluate  which 
licensing  mechanism  is  most 
appropriate  for  the  services  being 
offered.  See  Amendment  of  the 
Commission's  Rules  Regarding  Multiple 
Address  Systems,  WT  Docket  No.  97- 
81,  Report  and  Order,  ("MAS  Report 
and  Order"],  65  FR  17445  (April  3, 
2000).  Thus,  as  the  D.C.  Circuit  has 
recognized,  the  Commission  is  not 
required  to  adopt  a  licensing  process 
that  avoids  mutual  exclusivity  but 
undermines  the  public  interest  goals 
embodied  in  the  statute.  Subsequent  to 
the  adoption  of  the  Balanced  Budget 
Act,  the  D.C.  Circuit  concluded  that  the 
section  309(j)(6)(E)  obligation  does  not 
foreclose  new  licensing  schemes  that  are 
likely  to  result  in  mutual  exclusivity.  If 
the  Commission  finds  such  schemes  to 
be  in  the  public  interest,  the  court 
states,  it  may  implement  them  "without 
regard  to  (Sjection  309(j)(6)(E)  which 
imposes  an  obligation  only  to  minimize 
mutual  exclusivity  'in  the  public 
interest'  and  'within  the  framework  of 
existing  policies.' "  We  conclude  that 
the  Balanced  Budget  Act  did  not  change 
the  natiu^  of  the  public  interest  analysis 
required  of  the  Commission  when 
deciding  the  licensing  process  for  a 
particiUar  service.  Therefore,  in 
establishing  processes  for  assigning 
initial  licenses,  the  Commission  will 
continue  to  fulfill  its  obligation  under 
section  309(j)(6)(E)  and  consider  the 
public  interest  goals  of  section  309(j)(3). 
26.  We  emphasize  that  oiu  conclusion 
applies  to  decisions  regarding  the 
licensing  of  existing  services  as  well  as 
futiue  services.  We  recognize  that  many 
private  wireless  licensees  contend  that 
we  should  avoid  auctioning  private 
wireless  spectrum  that  is  currently 
licensed  through  processes  that  avoid 
mutual  exclusivity.  These  commenters 
assert  that  where  the  Commission  has 
used  licensing  methods  in  the  private 
services  that  avoid  the  filing  of  mutually 
exclusive  applications  (e.g.,  first-come, 
first-served  licensing,  shared  use, 
frequency  coordination),  the  Balanced 
Budget  Act  requires  us  to  continue 
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using  these  methods  and  prohibits  us 
from  converting  to  licensing  methods 
that  would  result  in  mutual  exclusivitv. 
27.  We  reject  this  interpretation j)f  the 
statute.  Prohibiting  the  Commission 
from  considering  changes  to  Ucensing 
methodologies  applicable  to  existing 
services  would  contravene  the  intent  of 
the  Balanced  Budget  Act  and  restrict  the 
Commission's  ability  to  act  in  the  public 
interest.  Thus,  we  believe  it  remains 
fully  within  the  Commission's  authority 
to  convert  from  a  licensing  method  that 
avoids  mutual  exclusivity  to  one  that  is 
based  on  mutual  exclusivity  and 
auctions,  as  we'have  done  in  the  case  of 
certain  services  in  the  past.  See  Second 
Report  and  Order,  and  Amendment  of 
the  Commission's  Rides  Regarding  the 
37.0-38.6  GHz  and  38.6-40.0  GHz 
Bands,  ET  Docket  No.  95-183,  Report 
and  Order  and  Second  Notice  of  Further 
Rule  Making,  ["39  GHz  Report  and 
Ordef),  63  FR  6079  (February  2, 1998) 
and  63  FR  3075  (January  21, 1998).  At 
the  same  time,  we  believe  that  in  order 
for  this  option  to  be  considered  in  any 
service,  the  Commission,  as  part  of  its 
pubUc  interest  analysis,  should  give 
significant  consideration  to  the 
effectiveness  of  existing  licensing 
mechanisms  that  avoid  mutual 
exclusivity,  and  should  weigh  the 
potential  costs  of  changing  such 
mechanisms  against  the  potential 
benefits. 

ii.  License  Scope 

28.  Backgmund.  In  the  NPRM,  the 
Commission  sought  comment  on 
whether  the  use  of  geographic  area 
licensing  for  non-exempt  private  radio 
services  would  further  the  public 
interest  goals  of  section  309(j)(3).  We 
solicited  comment  on  the  costs  and 
benefits  of  implementing  geographic 
area  licensing  in  the  private  radio 
frequency  bands  and  asked  whether 
licensing  schemes  other  than  geographic 
area  licensing  wouid  better  serve  the 
public  interest.  In  deciding  if  geographic 
area  licensing  would  be  appropriate  for 
a  given  radio  service  or  class  of 
frequencies,  we  asked  whether  we 
should  consider  the  actual  purpose  for 
which  the  spectnun  is  used  or  proposed 
to  be  used,  as  well  as  the  purpose  for 
which  the  spectnun  is  currently 
allocated.  We  inquired  whether  the  use 
of  geographic  area  licensing  would 
speed  the  assignment  of  new  channels 
and  facilitate  further  build-out  of  wide- 
area  systems.  We  also  suggested  that  the 
shared  private  service  bands  may  be  so 
heavily  used  that  adopting  a  geographic 
area  licensing  scheme  may  not  serve  any 
purpose  because  so  little  "white  space" 
woiild  be  available  to  geographic  area 
licensees  that  there  would  be  no  interest 


in  appljring  for  the  geographic  area 
licenses.  The  Commission  further 
sought  comment  on  the  likely  effects  of 
geographic  area  licensing  on  incumbent 
systems  and  potential  new  entrants  for 
private  radio  services. 

29.  Discussion.  The  Commission  has 
previously  concluded  with  respect  to 
many  commercial  services  that 
geographic  area  licensing  is  a  highly 
efficient  licensing  scheme.  See,  e.g.. 
Revision  of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems,  WT 
Docket  No.  96-18,  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  62  FR  11616  and  62  FR 
11638  (March  12,  1997).  In  addition,  in 
the  rule  making  proceeding 
implementing  competitive  bidding  to 
award  licenses  in  the  39  GHz  band,  the 
Commission  concluded  that 
predetermined  service  areas  provide  a 
more  orderly  structure  for  the  licensing 
process  and  foster  efficient  utilization  of 
the  spectrum  in  an  expeditious  manner. 
See  39  GHz  Report  and  Order.  See  also 
800  MHz  Second  Report  and  Order,  62 
FR  41190  (July  31, 1997).  Among  other 
benefits,  it  facilitates  aggregation  by 
licensees  of  smaller  service  areas  into 
seamless  regional  and  national  service 
areas,  allows  development  of  strategic 
and  regional  business  plans,  provides 
licensees  with  greater  build-out 
flexibility  and  is  efficient  for  the 
Commission  to  administer.  Our 
decisions  to  establish  geographic  area 
licensing  in  commercial  services  have 
been  based  on  our  commitment  to  serve 
the  public  interest  as  required  by 
section  309(j)(3). 

30.  As  discussed  earlier,  we  have 
concluded  that  section  309(j)(6)(E)  does 
not  prevent  the  Commission  from 
adopting  licensing  processes,  such  as 
geographic  area  licensing,  that  serve  the 
public  interest  but  happen  to  result  in 
the  filing  of  mutually  exclusive  license 
applications.  Furthermore,  even  where 
we  decide  in  a  specific  service  that  it  is 
in  the  public  interest  to  continue  site- 
by-site  licensing,  such  a  decision  does 
not  necessarily  preclude  the  use  of 
auctions  where  competing  applicants 
seek  to  operate  at  the  same  site  on  the 
same  frequency.  See  Commercial 
Broadcast  Competitive  Bidding  First 
Report  and  Order.  We  have  also  rejected 
commenters'  arguments  that  the 
Commission  is  required  by  the  Balanced 
Budget  Act  to  retain  current  site-based 
licensing  schemes  in  existing  private 
services.  Nonetheless,  we  recognize,  as 
many  commenters  have  pointed  out, 
that  the  decision  to  convert  from  current 
site-based  licensing  methods  to 
geographic  licensing  should  not  be 
made  unless  it  is  clear  that  the  benefits 


of  making  the  change  outweigh  the 
costs.  Based  on  the  record  in  this 
proceeding,  we  see  no  reason  to  make 
such  an  across-the-board  change  to 
existing  licensing  processes  in  private 
services.  Therefore,  we  will  not  adopt 
geographic  area  licensing  rules  for 
existing  private  services  in  this 
rulemaking.  Instead,  with  respect  to 
private  services,  the  Commission  will 
continue  to  make  determinations  on  a 
service-by-service  basis  of  whether  to 
adopt  geographic  area  licensing,  site-by- 
site  licensing,  or  any  other  licensing 
scheme  based  on  its  obligation  under 
section  309(j)(6)(E)  and  the  public 
interest  considerations  of  section 
309(j)(3). 

iii.  Band  Manager  Licenses    ' 

31.  Background.  In  the  NPRM,  we 
sought  comment  on  whether  to  establish 
a  new  class  of  licensee  called  a  "band 
manager"  in  the  private  radio  services. 
We  described  band  managers  in  the 
NPRM  as  a  class  of  Commission  licensee 
that  engages  in  the  business  of  making 
its  spectrum  available  for  use  by  others 
through  private,  written  contracts.  We 
solicited  comment  on  a  broad  range  of 
issues  relating  to  how  band  manager 
licenses  should  be  defined,  and  whether 
the  public  interest  would  be  served  by 
using  band  manager  licensing  to  address 
current  and  projected  needs  for  private 
internal  radio  services.  We  inquired 
whether  the  concept  of  a  band  manager 
fits  within  the  Commission's  overall 
spectrum  management  responsibilities 
and  obligations  under  the 
Communications  Act.  We  also  asked  a 
number  of  questions  about  whether  and 
when  a  band  manager  licensing 
approach  may  be  more  effective  relative 
to  alternative  methods  of  licensing 
private  internal  communications 
services.  Finally,  we  sought  comment 
on  a  full  range  of  license 
implementation  issues,  including 
whether  it  would  be  necessary  to  have 
more  than  one  band  manager  in  each 
geographic  license  area  and  what  types 
of  ownership  and  control  requirements 
might  be  appropriate  for  band  managers 
in  the  private  services. 

32.  Discussion.  As  discussed  in  the 
following  paragraphs,  we  believe  that 
band  manager  licensing  is  a  viable 
mechanism  that  should  be  considered 
for  licensing  in  spectrum  allocated  for 
the  private  services.  We  also  regard 
band  manager  licensing  as  an  option  to 
be  considered  in  spectrum  in  which 
commercial  services  are  authorized,  as 
evidenced  by  our  recent  decision  to 
license  band  managers  in  the  700  MHz 
guard  bands.  (The  lessees  of  700  MHz 
guard  band  spectrum  may  be  either 
commercial  service  providers  or  private 
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users.)  In  addition,  we  have  sought 
comment  on  whether  band  managers 
licensing  would  be  appropriate  in  the 
3650-3700  MHz  band  (and  in  the  4.9 
GHz  band  should  we  find  that  the 
public  interest  supports  the  pairing  of 
these  bands).  See  Amendment  of  the 
Commission's  Rules  With  Regard  to  the 
3650-3700  MHz  Government  Transfer 
Band,  ET  Docket  No.  98-237;  4.9  GHz 
Band  Transferred  from  Federal 
Government  Use,  WT  Docket  No.  00-32, 
First  Report  and  Order  and  Second 
Notice  of  Proposed  Rule  Making,  65  FR 
69451  and  65  FR  69612  (November  17, 
2000).  However,  because  licensees  in 
commercial  services  tj'pically  operate 
with  fewer  restrictions  and  in  a  more 
market-driven  environment  than  private 
licensees,  there  may  be  less  need  in 
some  commercial  services  to  designate 
band  managers  as  a  specific  "class"  of 
licensees.  Instead,  a  potential  issue  is 
the  degree  to  which  all  commercial 
licensees  should  have  the  option  to  use 
some  or  all  of  their  spectrum  in  the 
same  manner  as  a  band  manager,  i.e.,  to 
make  spectrum  available  to  third  party 
users  without  the  need  for  prior 
Commission  approval,  while  retaining 
primary  responsibility  for  compliance 
with  the  Commission's  rules.  We  plan  to 
address  this  issue  more  broadly  in  our 
upcoming  secondary  markets 
proceeding,  which  will  address  issues 
related  to  spectrum  leasing  in  wireless 
services  generally.  See  Promoting 
Efficient  Use  of  Spectrum  Through 
Elimination  of  Barriers  to  the 
Development  of  Secondary  Markets,  WT 
Docket  No.  00-230,  Notice  of  Proposed 
Rule  Making,  FCC  00-^02  (adopted  Nov. 
9,  2000)  {"Secondary  Markets  Notice") 
(Commission  initiative  to  develop  rules 
and  policies  to  promote  secondary 
markets  in  radio  spectrum).  Therefore, 
we  defer  further  discussion  of  band 
managers  in  the  commercial  services 
context  to  that  proceeding.  The  Report 
and  Order  sets  forth  a  framework  to 
guide  our  determination  in  future 
proceedings  concerning  private  services 
as  to  the  circumstances  under  which  we 
might  use  band  manager  licensing  as  an 
alternative  or  an  addition  to  other 
licensing  methods.  We  also  review  some 
of  the  considerations  that  we  might  take 
into  account  in  defining  a  band 
manager's  rights  and  responsibilities  in 
the  context  of  particular  services.  We 
emphasize  that  the  Report  and  Order 
does  not  adopt  band  manager  licensing 
in  any  existing  private  service,  nor  do 
we  make  any  specific  decision  to  do  so 
in  any  future  service.  Rather,  we  reserve 
for  future  service-specific  rulemaking 
proceedings  the  question  of  whether  to 
use  band  manager  licensing  in  each 


case.  Such  determinations  will  be  based 
on  careful  analysis  of  the  public  interest 
considerations  of  section  309(j)  of  the 
Communications  Act  as  they  apply  to 
the  specific  characteristics,  uses,  and 
demands  of  the  service. 

33.  Since  the  NPflAf  was  adopted,  we 
have  implemented  a  form  of  band 
manager  licensing  for  the  first  time  in 
the  700  MHz  Second  Report  and  Order. 
In  that  proceeding,  we  concluded  that 
band  manager  licensing  would  be  an 
effective  and  efficient  way  to  manage 
the  700  MHz  Guard  Band  spectrum 
while  minimizing  the  potential  for 
harmful  interference  to  public  safety 
operations  in  adjacent  bands.  We  also 
foimd  that  band  manager  licensing  in 
the  700  MHz  guard  bands  would  enable 
parties  to  more  readily  acquire  spectrum 
with  a  minimum  of  Commission 
involvement.  We  adopted  licensing 
rules  for  Guard  Band  Managers  that 
were  based  on  specific  policy  objectives 
that  we  considered  relevant  to  those 
bands.  To  ensure  that  Guard  Band 
Managers  would  make  their  spectrum 
available  to  third  parties,  we  required 
that  Guard  Band  Managers  act  solely  as 
spectrum  brokers,  prohibited  them  from 
using  spectrum  for  their  owti  private 
internal  communications  or  to  provide 
telecommunications  services,  and 
limited  the  amount  of  spectrum  that 
they  may  lease  to  affiliated  entities.  To 
further  our  objective  of  making  the  700 
MHz  guard  band  spectrum  available  to 
a  wide  range  of  users,  we  adopted 
certain  requirements  to  ensure  fair  and 
nondiscriminatory  access  to  the 
spectrum  by  potential  users. 

34.  Our  recent  adoption  of  Guard 
Band  Manager  licensing  in  the  700  MHz 
proceeding  should  help  guide  us  in 
evaluating  whether  to  adopt  band 
manager  licensing  in  future 
proceedings.  There  may  be  instances 
where  we  determine  that  band  manager 
licensing  is  not  appropriate,  and  where 
band  manager  licensing  is  adopted,  we 
may  adopt  rules  governing  band 
manager  activity  that  differ  from  those 
applicable  to  Guard  Band  Managers. 
However,  we  reject  the  view  that  band 
managers  are  inappropriate  for  private 
services  generally. 

35.  A  principal  argument  advanced  by 
opponents  of  band  manager  licensing  in 
private  services  is  that  in  comparison  to 
other  licensing  methods,  band  manager 
licensing  will  necessarily  make  it  more 
difficult  and  costly  for  private  spectrum 
users  to  obtain  spectrum.  We  do  not 
agree.  Band  manager  licensing  is  a 
potential  response  to  the  underlying 
scarcity  of  spectrum  for  private  radio 
services.  Repeatedly,  we  have 
recognized  diis  problem  and  have 
attempted  to  address  it  through 


regulatory  initiatives  aimed  at 
increasing  spectral  and  economic 
efficiencies  in  the  use  of  private  radio 
spectrum.  In  the  absence  of  market- 
based  mechanisms  to  promote  efficient 
spectrum  use,  however,  private  radio 
spectrum  has  become  congested  and 
"users  have  little  incentive  to  use  that 
resource  more  efficiently  because  any 
privately  initiated  attempt  to  improve 
efficiency  would  confer  benefits  on  all 
users  of  the  shared  spectrum,  with  only 
a  fraction  of  these  benefits  accruing  to 
the  party  undertaking  the  effort."  By 
contrast,  band  manager  licensing  is  a 
market-based  mechanism  that  can  create 
incentives  for  efficient  spectrum  use. 
Because  band  managers  would  be  able 
to  charge  private  users  for  spectrum  use, 
users  would  likely  be  discouraged  from 
engaging  in  spectrally  inefficient  and 
low  value  uses.  In  addition,  band 
managers  may  realize  greater  economies 
of  scale  than  existing  private  radio 
licensees.  Finally,  as  in  the  case  of  the 
700  MHz  guard  bands,  we  have  the 
option  of  licensing  more  than  one  band 
manager  in  each  license  area,  if  we 
think  it  important  to  ensure  that 
potential  spectrum  users  have  a  choice 
of  band  managers.  These  factors  will 
help  ensure  that  efficiencies  and  cost 
savings  associated  with  band  manager 
licensing  are  passed  on  to  private 
spectrum  users. 

36.  We  also  disagree  with  the  view 
that  band  manager  licensing  inevitably 
results  in  a  concentration  of  private 
spectrum  in  the  hands  of  a  few  licensees 
while  depleting  the  spectrum  available    . 
to  others.  To  the  contrary,  we  believe 
that  band  manager  licensing  can 
increase  the  diversity  of  users  of  private 
spectrum.  With  a  band  manager, 
different  types  of  spectrum  users  would 
have  broad  flexibility  to  satisfy  their 
particular  spectrum  needs  with  fewer 
transactional  costs  and  regulatory 
burdens  than  are  associated  with 
acquiring  a  full-term  license  under  the 
Commission's  existing  license 
assignment  and  partial  assignment 
procedures.  Because  band  manager 
licensing  may  result  in  different  types  of 
users  being  able  to  access  the  same 
spectrum,  we  believe  that  this 
mechanism  is  consistent  with  the 
congressional  intent  underlying  section 
309(j)'s  directive  to  encourage  diversity 
in  licensing. 

37.  In  addition  to  allowing  for  wider 
variety  of  users,  band  manager  licensing 
is  intended  to  facilitate  apportionment 
of  spectrum  in  a  more  dynamic  fashion 
than  existing  licensing  procedures 
permit,  thus  m&king  spectrum  more 
responsive  to  market  demands  and 
technological  changes.  We  note  that  the 
marketplace  is  increasingly  responding 
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to  such  demands,  with  system  operators 
increasingly  offering  services  that  have 
historically  been  provided  only  over 

f>rivate  radio  frequencies.  Band  manager 
icensing  is  likely  to  accelerate  this 
trend  toward  more  efficient  use  of 
private  radio  spectrum.  Rather  than 
deplete  spectrum,  band  manager 
licensing  approaches  will  be  developed 
with  the  objective  of  affording  spectnun 
users  additional  options  to  access 
spectrum  to  meet  their  particularized 
needs. 

38.  Some  commenters  argue  that  band 
manager  licensing  is  an  improper 
delegation  of  the  Commission's 
spectrum  management  and  licensing 
authority  under  the  Commimications 
Act.  We  previously  concluded  in  the 
700  MHz  guard  band  proceeding  that 
band  manager  licensing  is  fully 
consistent  with  our  statutory  spectrum 
•management  obligations.  For  a  number 
of  reasons,  we  continue  to  believe  that 
conclusion  is  correct,  and  we  reiterate  it 
today.  First,  because  band  managers  are 
to  be  licensed  and  regulated  by  the 
Commission,  the  Commission  fulfills  its 
statutory  obligation  under  section  309(a) 
to  determine  whether  licensing  of 
spectrum  will  serve  the  public  interest, 
convenience,  and  necessity.  Second,  we 
do  not  regard  the  creation  of  band 
managers  as  an  improper  delegation  of 
our  r^ulatory  authority  over  the  use  of 
spectrum.  Band  managers  must  operate 
and  make  spectrum  available  subject  to 
the  Commission's  rules  and  oversight. 
Allowing  band  managers  to  make 
frequencies  available  to  end  users  is 
analogous  to  the  present  frequency 
coordination  process  that  requires 
applicants  in  some  private  services  to 
use  a  frequency  coordinator  to  select  a 
frequency  that  will  most  effectively 
meet  the  applicant's  needs  while 
minimizing  interference  to  licensees 
already  using  a  given  frequency  band. 
We  view  band  managers  as  engaging  in 
activities  similar  to  those  of  a 
coordinator,  though  with  greater  rights 
and  responsibilities  to  manage  the 
spectrum  covered  by  its  license, 
consistent  with  technical  limitations 
and  other  regulations  for  the  licensed 
radio  bands. 

39.  We  also  reject  the  view  that  band 
manager  licensing  is  inherently 
inconsistent  with  the  requirements  of 
section  310(d)  of  the  Communications 
Act.  Section  310(d)  prohibits  the 
transfer  of  a  radio  license  or  any  rights 
thereunder  without  Conunission 
approval.  Generally  speaking,  one  of  the 
Conunission's  primary  concerns  in  any 
analysis  under  section  310(d)  is  to 
determine  what  party  or  parties  may  be 
held  accountable  for  activities 
imdertaken  piu^uant  to  a  Commission 


license.  For  example,  in  the  case  of 
broadcast  auxiliary  facilities,  the 
Commission  has  emphasized  that  it 
would  hold  the  broadcast  licensee 
responsible  for  any  interference  or 
misuse  of  the  facilities  that  occiU's 
diuing  operation  by  the  non-licensed 
user.  See  Amendment  of  Part  74, 
Subpart  F  of  the  Commission's  Rides  to 
Permit  Shared  Use  of  Broadcast 
Auxiliary  Facilities  with  Other 
Broadcast  and  Non-broadcast  Entities 
and  to  Establish  New  Licensing  Policies 
for  Television  Broadcast  Auxiliary 
Stations.  BC  Docket  No.  81-794,  Report 
and  Order.  48  FR  17081  (April  21, 
1983).  The  principle  of  licensee 
responsibility  may  be  found  throughout 
the  Commission's  rules.  See,  e.g.. 
Implementation  of  Section  3(n)  of  the 
Commimications  Act — Regulatory 
Treatment  of  Mobile  Services,  ON 
Docket  No.  93-252,  Second  Report  and 
Order,  59  FR  18493  (April  19,  1994);  47 
CFR  90.179(b)  (licensee  of  shared  radio 
station  is  responsible  for  assuring  that 
facility  is  used  in  compliance  with 
Commission  rules);  21.13(f)  (licensee 
must  retain  effective  control  where  day- 
to-day  management  and  operation  of 
facilities  are  carried  out  by  manager). 
We  emphasize,  however,  that  any 
analysis  of  de  facto  control  over  a  band 
manager  license  must  be  considered  in 
the  context  of  this  unique  licensing 
scheme,  and  our  express  authorization 
of  these  activities  pursuant  to  a  band 
manager  license  application.  In  the  700 
MHz  Second  Report  and  Order,  we 
concluded  that  our  Guard  Band 
Manager  rules  allowing  licensees  to 
lease  spectrum  to  third  parties  were 
consistent  with  the  requirement  that 
licensees  retain  ultimate  control  of  their 
licenses.  For  example,  we  provided 
Guard  Band  Managers  with  full 
authority  and  the  duty  to  take  whatever 
actions  are  necessary  to  ensure  third- 
party  compliance  with  the  Act  and  our 
rules.  We  also  stated  that  a  Guard  Band 
Manager  has  the  right  to  suspend  or 
terminate  its  lessee's  operations  if  the 
lessee's  system  is  causing  harmful 
interference  or  otherwise  violating 
Commission  rules.  We  believe  that  the 
approach  taken  in  the  700  MHz  Guard 
Band  proceeding  demonstrates  that 
band  manager  licensing  can  be 
implemented  consistently  with  the 
requirements  of  section  310(d).  To  the 
extent  that  we  adopt  alternative  models 
for  band  manager  licensing  in  future 
service-specific  proceedings,  we  believe 
that  issues  relating  to  the  statutory 
framework  for  such  models  can  and 
should  be  addressed  in  those 
proceedings. 


40.  While  we  conclude  that  band 
manager  licensing  should  be  considered 
as  an  option  in  the  licensing  of  private 
services,  we  recognize  that  there  are  also 
arguments  in  favor  of  retaining  the 
^current  site-by-site  licensing  approach 
in  existing  private  radio  services,  as 
many  commenters  advocate. 
Commenters  raise  legitimate  concerns 
about  the  costs  to  spectrum  users,  both 
in  terms  of  financial  costs  and  delays  in 
making  spectrum  accessible,  that  may 
be  associated  with  changing  a  licensing 
scheme  in  an  existing  service.  In  light  of 
these  considerations,  we  have  no  plans 
at  this  time  to  implement  band  manager 
licensing  in  existing  private  radio  bands 
that  are  licensed  on  a  site-by-site  basis. 
We  will  continue  to  evaluate  this  issue 
on  an  ongoing  basis.  As  many  of  the 
commenters  who  jjppose  band  manager 
licensing  acknowledge,  demand  for 
private  radio  spectrum  is  increasing  and 
available  spectrum  is  scarce.  Compared 
with  transactional  costs  and  time 
periods  associated  with  acquiring  a  full- 
term  license  under  the  Commission's 
existing  licensing  regimes,  band 
manager  licensing  may  have  advantages 
because  band  managers  may  be  able  to 
complete  frequency  coordination  and 
authorize  wireless  operations  with 
significantly  lower  transactional  costs 
and  in  less  time.  We  believe  that  band 
manager  licensing  is  another  method 
that  under  some  circumstances  can  help 
us  progress  towards  greater  efficiency  in 
the  use  of  private  radio  bands. 

41.  While  we  are  hopeful  that  band 
manager  licensing  can  yield  efficiencies 
in  existing  spectrum  use,  we  also  agree 
with  private  radio  users  that  this  is  a 
complement  to  rather  than  a  substitute 
for  pursuing  new  spectrum  allocations. 
We  therefore  intend  to  continue  to 
explore  the  need  for  new  spectrum 
allocations  to  address  the  needs  of 
private  and  public  safety  users.  We  also 
believe  that  band  manager  licensing 
should  be  carefully  considered  as  a 
licensing  option  for  newly-allocated 
spectrum.  For  example,  we  have 
recently  initiated  a  proceeding  to 
reallocate  27  MHz  of  spectrum  in  bands 
below  3  GHz  from  Federal  Government 
to  non-govemment  use,  and  have  sought 
comment  on  proposals  for  band 
manager  licensing  in  portions  of  that 
spectrum. 

42.  We  also  believe  that  band  manager 
licensing  can  be  structured  to  prevent 
the  types  of  problems  that  some 
commenters  contend  will  occur, 
including  problems  of  interference,  loss 
of  spectrum  efficiency,  and  inadequacy 
of  user  access  and  service.  Although  the 
rights  and  obligations  of  band  managers 
may  vary  somewhat  from  service  to 
service,  we  anticipate  that  band 
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managers  will  generally  have  economic 
incentives  to  eliminate  interference  so 
as  to  ensure  that  end  users  receive 
quality  service.  Band  managers  will  also 
be  required  to  coordinate  the  use  of 
frequencies  among  end  user  clients  to 
minimize  interference,  and  will  be 
obligated  to  ensure  that  their  lessees 
satisfy  the  interference  protection 
requirements  set  forth  in  the 
Commission's  rules  both  as  to 
incumbent  private  radio  licensees  and 
licensees  in  adjacent  frequency  bands. 
Band  managers  will  also  be  responsible 
for  resolving  interference  conflicts 
among  their  customers  and,  in  the  first 
instance,  among  their  customers  and 
neighboring  users  of  spectrum  licensed 
to  other  band  managers  or  other 
licensees.  We  have  recognized  that  one 
way  to  allow  greater  flexibility  in  the 
use  of  spectrum  is  to  permit  licensees  to 
negotiate  arrangements  among 
themselves  to  control  interference  rather 
than  rely  on  mandatory  technical  rules. 
See  Spectrum  Policy  Statement. 

43.  Band  managers  also  have  the 
potential  to  promote  more  efficient  use 
of  thefr  licensed  spectrum  due  to  their 
financial  incentive  to  maximize  spectral 
efficiency  and  use.  This  incentive  is 
likely  to  encourage  band  managers  to 
reach  private  commercial  agreements 
with  incumbents,  other  band  managers 
and  adjacent  licensees  on  effective 
spectrum  management.  The  band 
manager  will  be  responsible  for 
managing  a  significant  portion  of 
spectrum  and  will  attempt  to  maximize 
its  use  by  finding  additional  third  party 
users.  In  this  way,  band  manager 
licensing  may  achieve  greater 
efficiencies  than  existing  licensing 
schemes  in  appropriate  circumstances. 
Similarly,  we  find  little  merit  in 
assertions  that  band  managers  will 
engage  in  unfair  or  discriminatory 
behavior  and  warehouse  spectrum.  We 
are  confident  that  band  managers  will 
have  incentives  to  open  the  use  of  the 
spectrum  for  all  eligible  users. 
Nonetheless,  we  will  consider  whether 
it  is  appropriate  for  band  managers  in 
other  bands  to  be  subject  to  the  same 
types  of  rules  as  700  MHz  Guard  Band 
Managers  regarding  fair  and 
nondiscriminatory  access  to  the  band 
manager's  spectrum,  and  limits  on  the 
type  of  restrictions  that  band  managers 
may  impose  on  their  customers'  use  of 
the  spectrum.  If  circumstances  warrant, 
moreover,  the  Commission  might 
consider  imposing  reasonable  access 
standards  or  other  requirements  to 
forestall  anticompetitive  behavior. 
44.  In  assessing  whether  a  band 
manager  licensing  mechanism  may  be 
appropriate  for  a  specific  private 
services  band,  we  intend  to  look  at  a 


number  of  factors.  For  example,  we 
might  consider  whether  there  are 
entities  who  can  effectively  perform  the 
functions  of  a  band  manager,  and 
whether  other  licensing  options  may  be 
overly  cumbersome  or  inefficient.  Our 
decisions  on  whether  and  how  to 
license  band  managers  in  other  bands 
may  also  be  guided  by  our  experience 
with  the  700  MHz  Guard  Bands. 
However,  the  band  manager  rules  we 
adopt  in  other  bands  may  differ  in  some 
or  all  respects  from  our  Guard  Band 
Manager  rules.  As  an  initial  matter,  if 
we  decide  to  license  band  managers  in 
other  bands,  we  will  determine  whether 
the  spectrum  should  be  licensed 
exclusively  to  band  managers  or  to  band 
managers  along  with  other  types  of 
licensees.  In  considering  band  manager 
licensing,  we  will  decide  whether  the 
band  manager  may  be  solely  a  broker  of 
.  spectrum  or  may  also  use  its  licensed 
spectrum  for  its  own  internal 
communications  or  to  provide 
telecommunications  services. 

45.  If  we  permit  band  managers  to  use 
their  spectrum  in  addition  to  leasing  it, 
we  will  also  consider  whether  rules  are 
needed  to  ensure  that  band  managers 
continue  to  perform  their  core  spectrum 
management  functions.  Thus,  if  we 
determine  that  a  band  manager  will  not 
be  limited  to  acting  as  a  spectrum 
broker,  we  will  also  consider  whether  it 
is  appropriate  to  limit  the  amount  of 
spectrum  that  a  band  manager  may 
retain  for  its  own  use.  In  addition,  we 
will  consider  whether  to  adopt  rules 
concerning  the  types  of  entities  that  may 
lease  spectrum  from  a  band  manager. 
For  example,  if  we  decide  to  limit  the 
amount  of  spectrum  that  a  band 
manager  may  employ  for  its  own 
communications  needs  or  service 
offerings,  we  might  advance  that 
regulatory  objective  by  limiting  the 
amount  of  spectrum  that  a  band 
manager  leases  to  affiliated  entities.  We 
may  provide  the  band  manager  in  a 
given  band  flexibility  to  lease  its 
spectrum  for  a  wide  range  of  uses, 
including  fixed  or  mobile,  private  or 
commercial  radio  services. 
Alternatively,  we  could  adopt  eligibility 
restrictions  for  the  band  managers 
similar  to  those  we  have  historically 
adopted  for  licensees  in  existing  private 
radio  services.  See,  e.g.,  47  CFR  90.35(a) 
(eligibility  for  part  90  licenses  on 
Industrial/Business  Pool  frequencies). 

46.  We  believe  that  the  framework 
outlined  presents  a  workable  set  of 
guidelines  in  our  future  consideration* 
of  whether  and  how  to  license  band 
managers  in  private  radio  services,  and 
how  to  advance  the  policy  objectives  we 
establish  for  the  bands  under 
consideration.  We  emphasize  that. 


where  we  find  band  manager  licensing 
to  be  appropriate,  we  intend  to  seek 
input  on  how  band  manager  licenses 
can  be  most  appropriately  defined  for 
the  service  in  a  manner  that  affords 
users  the  broad  flexibility  to  access 
spectrum,  maximizes  efficient  use  of  the 
spectrum,  and  yields  greater  benefits 
than  site-by-site  or  other  traditional 
licensing  techniques. 

D.  Auction  Design  for  Private  Radio 
Spectrum  Deemed  Subject  to  Auction 

47.  We  next  discuss  issues  of  auction 
design  and  implementation  for  those 
services  that  were  not  subject  to  auction 
under  the  1993  Budget  Act  but  may  be 
determined  to  be  subject  to  auction 
under  our  revised  auction  authority. 
The  services  that  may  be  determined  to 
be  subject  to  auction  under  our 
expanded  auction  authority  are,  by  and 
large,  private  radio  services  which  are 
presently  licensed  under  procedures 
that  generally  do  not  result  in  the  filing 
of  mutually  exclusive  applications. 
Thus,  we  next  consider  issues  of  auction 
design  and  implementation  for  those 
services  that  may  be  subject  to  auction 
in  the  future. 

i.  Competitive  Bidding  Methodology 
and  Design 

48.  Background.  We  have  concluded 
that  section  309(j),  as  amended  by  the 
Balanced  Budget  Act,  gives  the 
Commission  authority  to  conduct 
auctions  in  the  private  services  if, 
subject  to  its  obligation  to  avoid  mutual 
exclusivity,  the  Commission  determines 
that  the  use  of  competitive  bidding 
would  serve  the  public  interest.  In  the 
event  that  the  Commission  adopts  a 
licensing  scheme  that  results  in  mutual 
exclusivity,  the  Conunission  seeks  to 
develop  a  competitive  bidding  process 
that  is  tailored  to  the  specific 
characteristics  of  the  private  radio 
services,  the  various  purposes  for  which 
spectnun  in  those  services  is  used,  and 
the  needs  of  the  various  types  of  entities 
holding  licenses  in  those  services.  In  the 
NPRM,  we  stated  that  §  1.2103(a)  of  our 
rules  sets  forth  the  various  types  of 
auction  designs  from  which  we  may 
choose  to  award  licenses  for  services  or 
classes  of  services  subject  to  competitive 
bidding.  We  also  pointed  out  that  under 
section  309(j)  the  Commission  has 
authority  to  design  and  test  other 
auction  methodologies.  In  light  of  these 
options,  we  sought  comment  generally 
on  the  types  of  competitive  bidding 
designs  and  methodologies  to  be 
considered  for  any  private  radio  services 
that  may  be  determined  to  be 
auctionable  as  a  result  of  the  Balanced 
Budget  Act.  We  also  asked  about  the 
frequency  with  which  we  should 
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conduct  auctions  of  private  radio 
services  spectrum  that  we  determine  is 
auctionable,  and  whether  we  should 
conduct  auctions  at  regularly  scheduled 
intervals.  In  addition,  we  asked  whether 
certain  procedtu«s  such  as  bidding 
credits  and  spectrum  caps  would  be 
appropriate  in  the  private  radio  services. 
49.  Discussion.  Although  we  received 
little  public  comment  on  these  issues, 
we  believe  that  the  specialized  nature  of 
private  radio  services  merits 
consideration  of  changes  to  our  general 
auction  design  and  procedures.  We 
intend  to  consider  proposals  to  amend 
our  competitive  bidding  methodology 
for  specific  private  radio  services  on  a 
service-by-service  basis.  We  may,  for 
instance,  decide  to  implement 
procedures  such  as  bidding  credits, 
spectnmi  caps,  and  auctions  at  regularly 
scheduled  intervals.  We  have  provided 
bidding  credits  to  eligible  applicants  in 
many  of  our  previous  auctions  and 
believe  that  applicants  for  licenses  in 
the  auctionable  private  radio  services 
should  also  be  eUgible  to  receive  such 
financial  benefits  provided  they  meet 
the  necessary  criteria.  See,  e.g., 
Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Procedures,  WT  Docket  No.  97- 
82,  Allocation  of  Spectrum  Below  5  GHz 
Transferred  fi-om  Federal  Government 
Use,  ET  Docket  No.  94-32,  Third  Report 
and  Order  and  Second  Further  Notice  of 
Proposed  Rule  Making  ("Part  1  Third 
Report  and  Order).  63  FR  2315  (January 
15.  1998)  and  63  FR  770  (January  7, 
1998)  (modified  by  Erratum,  DA  98-419 
(rel.  Mar.  2. 1998))  (adopting  small 
business  bidding  credits).  See  also  47 
CFR  1.2110  (definition  of  small  business 
designated  entities  for  purposes  of 
FCC's  competitive  bidding  processes). 
We  further  believe  that  schediding 
auctions  for  licenses  in  the  private 
services  at  regular  intervals  would  be 
particularly  beneficial  to  the  private 
wireless  industry  because  private 
internal  radio  service  licensees  may  not 
be  able  to  wait  a  significant  amount  of 
time  to  obtain  authorizations  for  the 
frequencies  they  need  to  conduct  their 
businesses.  In  addition,  we  confirm  oiu' 
determination  made  in  the  Part  I  Third 
Report  and  Order  to  continue  to  define 
small  businesses  for  piupose  of  private 
wireless  auction  ndes  based  on  the 
characteristics  and  capital  requirements 
of  the  specific  service. 

ii.  Eligibility  Requirements 

50.  Background.  The  A/PfiM  solicited 
comment  on  a  broad  range  of  questions 
relating  to  eligibility  for  participation  in 
spectrum  auctions  for  private  radio 
services.  In  particular,  we  sought 
comment  on  whether  to  restrict 


eligibility  to  participate  in  auctions  for 
private  wireless  services  so  that  we 
might  be  able  to  tailor  a  competitive 
bidding  system  to  afford  private 
wireless  users  reasonable  opportunities 
to  obtain  sufficient  spectnun  to  meet  the 
needs  of  their  day-to-day  business 
operations.  We  requested  comment  on 
whether  participation  in  private 
wireless  spectrum  auctions  shoiUd  be 
limited  to  certain  types  of  entities,  such 
as  small  businesses,  non-commercial 
entities  or  public  safety  organizations, 
and  whether  to  afford  certain  classes  of 
applicants  priority  status  in  an  auction. 

51.  Discussion.  With  respect  to 
services  that  are  currently  restricted  to 
private  radio  eligibles,  we  have  no  plans 
to  change  existing  eligibility  and  use 
rules.  Our  decision  of  whether  to  use 
competitive  bidding  to  assign  licenses  is 
independent  of  any  determination 
relating  to  hcensee  eligibility. 

52.  As  to  newly  allocated  spectrum, 
we  will  make  decisions  on  eligibility  at 
the  time  we  promulgate  specific  service 
rules  for  those  bands.  In  recent  years, 
the  Commission  has  generally  favored 
open  eligibility  rather  than  eligibility 
restricted  to  particular  types  of  entities. 
We  have  taken  this  approach  based  on 
the  finding  that  open  eligibility 
generally  promotes  efficiency  in 
spectnun  markets  and  results  in  the 
award  of  licenses  to  those  who  value 
them  most  highly.  Nevertheless,  we 
recognize  that  this  general  approach 
may  not  be  appropriate  in  all  cases  and 
we  may  decide  to  restrict  eligibility  in 
particular  cases  if  such  restrictions  are 
consistent  with  our  spectrum 
management  responsibilities  under 
section  309(j). 

iii.  Processing  of  New  Applications 

53.  Background.  In  the  NPRM,  we 
posed  a  number  of  questions  concerning 
the  implementation  of  competitive 
bidding  for  services  in  which  licenses 
will  be  assigned  by  auction  for  the  first 
time.  In  particular,  we  requested 
comment  on  measiues  that  might  be 
necessary  to  prevent  applicants  from 
using  the  current  application  and 
licensing  processes  to  engage  in 
speculative  activity  prior  to  our 
adoption  of  auction  rules,  such  as 
temporary  application  freezes  or  interim 
rules  imposing  shorter  time  periods  for 
construction  or  build-out. 

54.  Discussion.  In  the  event  we  decide 
to  adopt  competitive  bidding  for  a 
private  radio  service,  we  will  continue 
to>make  service-by-service 
determinations  as  to  whether  to 
temporarily  suspend  acceptance  of 
applications  for  new  licenses, 
amendments,  or  major  modifications,  or 
adopt  interim  rules  imposing  shorter 


time  periods  for  construction  or  build- 
out.  Commenters  uniformly  oppose  the 
use  of  application  freezes,  noting  that 
they  can  be  disruptive  to  existing 
operations  and  can  often  last  longer 
than  initially  anticipated.  We  are 
mindful  that  even  short-term  freezes 
have  the  potential  to  harm  incumbents 
as  well  as  potential  new  entrants  and, 
by  extension,  the  public. 

55.  We  observe  that  the  Commission 
has  delegated  authority  to  impose 
application  filing  freezes  in  the  private 
wireless  services  to  the  Chief  of  the 
Wireless  Teleconununications  Biueau. 
See  47  CFR  0.131;  0.331.  While  we  defer 
to  the  Bureau's  expertise  and  experience 
in  making  such  determinations,  we 
believe  that  the  Bureau  should  be 
guided  by  a  principle  of  using  the  least 
restrictive  means  available  to  deter 
speculative  applications.  Generally,  the 

-  Bureau  has  carefully  balanced  the 
benefits  and  costs  to  incumbent  users, 
new  entrants  and  the  public  of  applying 
such  measiues. 

E.  Exemption  from  Competitive  Bidding 
for  Public  Safety  Radio  Services 

56.  The  following  discussion  focuses 
on  the  scope  of  section  309(j)(2)(A)*s 
exemption  for  "public  safety  radio 
services,"  and  mechanisms  that  may  be 
used  in  the  event  we  receive  mutually 
exclusive  applications  for  public  safety 
radio  services. 

i.  Scope  of  Public  Safety  Radio  Services 
Exemption 

57.  Background.  Section  309(j)(2)(A), 
as  amended  by  the  Balanced  Budget 
Act,  states  that  the  Commission's 
auction  authority  does  not  extend  to 
licenses  and  permits  issued 

(A)  For  public  safety  radio  services, 
including  private  internal  radio  services 
used  by  State  and  local  governments 
and  non-government  entities  and 
including  emergency  road  services 
provided  by  not-for-profit  organizations, 
that- 
used  to  protect  the  safiety  of  life,  health, 
or  property;  and 

(ii)  are  not  made  commercially  available 
to  the  public; 

As  we  stated  in  the  NPRM,  this    . 
exemption  from  the  Commission's 
auction  authority  is  of  particular 
importance  to  determining  the 
auctionability  of  wireless  spectrum.  In 
the  NPRM,  we  sought  comment  on  the 
various  elements  of  the  statutory 
exemption. 

58.  Discussion.  As  discussed  in 
greater  detail  in  the  following 
paragraphs,  we  conclude  that  the 
statutory  exemption  for  public  safety 
services  applies  not  only  to  traditional 
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public  safety  services  such  as  police, 
fire,  and  emergency  medical  services, 
but  also  to  services  designated  for  non- 
commercial use  by  entities  such  as 
utilities,  railroads,  transit  systems,  and 
others  that  provide  essential  services  to 
the  public  at  large  and  that  need  reliable 
internal  conununications  in  order  to 
prevent  or  respond  to  disasters  or  crises 
affecting  their  service  to  the  public.  We 
also  conclude  that  the  public  safiety 
exemption  applies  only  to  services  in 
which  these  public  safety  uses  comprise 
the  dominant  use  of  the  spectrum.  Thus, 
services  in  which  such  uses  are  not 
dominant  (and  in  which  mutual 
exclusivity  occurs)  are  not  statutorily 
exempt  from  auctions,  even  if  some 
individual  licensees  in  the  service  may 
choose  to  use  the  spectrum  for  public 
safety  purposes  as  defined  by  the 
statute. 

59.  In  applying  this  analysis  to 
existing  private  services,  we  conclude 
that  spectrum  currentiy  allocated  to  the 
Public  Safety  Radio  Pool,  to  the  extent 
it  is  licensed  on  £in  exclusive  basis,  is 
within  the  scope  of  the  statutory 
exemption.  We  also  conclude  that  the 
exemption  does  not  apply  to  exclusively 
licensed  spectnun  in  the  220,  800,  and 
900  MHz  bands  allocated  to  Industrial/ 
Land  Transportation  and  Business 
Radio  use,  nor  does  it  apply  to  exclusive 
private  land  mobile  radio  frequencies  in 
the  4  70-5 1 2  MHz  band ,  because  the 
dominant  use  of  these  bands  is  not 
"public  safety"  use  as  defined  by 
section  309(j)(2)(A).  See  47  CFR 
90.311(a)(1)  (permitting  a  wide  variety 
of  users  in  the  470-512  MHz  band, 
including  Business  Radio  Service 
eligibles).  With  respect  to  other  private 
services  that  are  not  exclusively 
licensed,  we  do  not  need  to  determine 
the  applicability  of  the  public  safety 
exemption  at  this  time  because  mutual 
exclusivity  does  not  occur  in  these 
services. 

60.  We  do  provide,  however,  the 
following  guidance  regarding  oiu 
interpretation  of  the  public  safety 
exemption,  and  discuss  the  factors  we 
will  consider  in  assessing  its 
applicability  to  future  situations.  As  a 
threshold  matter,  we  find  that  the 
exemption  should  be  evaluated  in  terms 
of  its  application  to  particular  services 
rather  than  to  particular  classes  or 
groups  of  licensees  within  a  service.  The 
statutory  language  provides  that  the 
exemption  applies  to  "public  safety 
radio  services."  While  the  legislative 
history  of  the  Balanced  Budget  Act 
refers  to  particular  "users"  as  being 
exempt,  we  believe  that  this  language  is 
best  interpreted  as  illustrating  the  types 
of  services  that  fall  within  the  new 
statutory  term,  i.e.,  services  like  those 


used  by  the  entities  referenced  in  the 
legislative  history.  Because  the 
applicability  of  the  exemption  to  any 
service  must  be  decided  before  the 
service  is  licensed,  our  analysis  in  each 
case  must  be  based  on  the  use  and 
eligibility  rules  that  we  establish  for  the 
service.  We  therefore  agree  with  the 
majority  of  commenters  that  delineating 
the  scope  of  the  exemption  is  a  matter 
of  determining  whether  the  rules  for  a 
particular  service  cause  it  to  fall  within 
the  definition  of  a  "public  safety  radio 
service,"  rather  than  attempting  to 
predict  the  uses  of  spectrum  that  will 
develop  after  licensing  occius.  We 
therefore  conclude  that  the  exemption 
can  apply  only  to  spectrum  that  the 
Commission  specifically  allocates  for 
the  particular  uses  that  Congress 
intended  to  benefit.  We  note  that  the 
public  safety  radio  services  exemption 
does  not  preclude  the  Commission  from 
allocating  additional  spectrum  only  for 
traditional  public  safety  services  as 
defined  by  part  90  of  the  Commission's 
Rules.  We  discuss  each  of  the  elements 
of  the  statutory  exemption  in  turn. 

61.  Private  Internal  Radio  Services. 
The  statutory  public  safety  exemption 
includes  "private  internal  radio 
services"  used  for  public  safety 
purposes.  In  the  NPRM.  we  proposed  to 
define  "private  internal  radio  services" 
by  adapting  the  part  90  definition  of 
"internal  system"  to  also  include  fixed 
services  (which  are  governed  by  part 
101).  The  commenters  broadly  support 
adopting  the  part  90  definition  for 
purposes  of  determining  this  element  of 
the  statutory  exemption.  We  therefore 
adopt  this  definition,  i.e.,  we  define  a 
"private  internal  radio  service"  as  a 
service  in  which  the  licensee  does  not 
make  a  profit,  and  all  messages  are 
transmitted  between  fixed  operating 
positions  located  on  premises  controlled 
by  the  licensee  and  the  associated  fixed 
or  mobile  stations  or  other  transmitting 
or  receiving  devices  of  the  licensee,  or 
between  mobile  stations  or  other 
transmitting  or  receiving  devices  of  the 
licensee. 

62.  We  also  requested  comment  on 
whether  the  "private  internal"  use 
definition  should  include  services  in 
which  licensees  operate  systems  on  a 
not-for-profit  basis  and  under  a  cost- 
sharing  agreement,  on  a  cooperative 
basis,  or  as  a  multiple-licensed  system 
for  internal  communications  to  support 
their  own  operations.  Consistent  with 
most  of  the  comments  addressing  this 
issue,  we  now  decide  that  once  we 
deem  a  particular  service  to  be  a  public 
safety  radio  service,  the  spectrum  will 
be  auction-exempt  even  if  some  of  the 
users  operate  their  systems  under  some 
type  of  cost-sharing  arrangement  or 


through  multiple  licensing.  We  note, 
however,  that  the  services  on  which 
such  use  is  permitted  currently  (e.g., 
Private  Land  Mobile  Radio  Services)  are 
licensed  in  a  manner  that  does  not  give 
rise  to  mutual  exclusivity,  so  that  it  is 
not  necessary  at  this  time  to  consider 
the  applicability  of  the  exemption  to 
these  services. 

63.  State  and  Local  Governments.  The 
exemption  includes  "private  internal 
radio  services"  used  by  both  public  and 
private  entities,  i.e.,  "state  and  local 
governments  and  non-government 
entities."  In  the  NPRM,  we  requested 
comment  on  our  tentative  conclusion 
that  we  should  presume  that  all  state 
and  local  government  entities  are 
eligible  for  licensing  in  the  public  safety 
radio  services  without  any  further 
showing  as  to  eligibility,  rather  than 
require  all  state  and  local  govenunent 
entities  to  demonstrate  their  eligibility 
for  licensing  in  the  public  safety  radio 
services.  In  establishing  eligibility  for 
licensing  in  the  public  safety  spectrum 
in  the  700  MHz  band,  the  Commission 
concluded  that  all  state  and  local 
government  entities  would  be  presumed 
eligible  without  further  showing  as  to 
eligibility.  See  The  Development  of 
Operational,  Technical  and  Spectrum 
Requirements  For  Meeting  Federal, 
State  and  Local  Public  Safety  Agency 
Commimication  Requirements  through 
the  Year  2010,  WT  Docket  No.  96-86, 
First  Report  and  Order  and  Third  Notice 
of  Proposed  Rule  Making.  63  FR  58645 
and  63  FR  58685  (November  2,  1998). 
The  Conference  Report  accompanying 
the  Balanced  Budget  Act  makes  clear 
that  Congress  intended  the  public  safety 
radio  services  exemption  to  be  broader 
than  the  definition  of  "public  safety 
services"  eligible  for  licensing  in  the 
700  MHz  band,  i.e.,  to  include  a  larger 
universe  of  services.  Commenters 
addressing  this  issue  agree  that  the 
Commission  should  presume  eligibility 
for  state  and  local  government  entities. 
Consequently,  we  conclude  that  all  state 
and  local  government  entities  are 
eligible  for  licensing  in  the  public  safety 
radio  services  without  any  further 
showing  as  to  eligibility,  subject  to  the 
statutory  requirements  for  spectrum  to 
be  deemed  auction-exempt. 

64.  Non-government  Entities.  In  the 
NPRM,  we  requested  comment  on 
whether  we  should  establish  any 
eligibility  criteria  for  non-govenunent 
entities  (NGOs)  to  ensure  that  public 
safet\'  radio  services  spectrum  licensed 
to  these  entities  is  used  to  protect  the 
safety  of  life,  health,  or  property  and  is 
not  made  commercially  available  to  the 
public.  Most  conunenters  addressing 
this  issue  oppose  the  imposition  of 
eligibility  restrictions,  such  as 
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governmental  approval  requirements. 
We  agree.  A  statutory  analysis  supports 
this  conclusion.  The  definition  for 
"public  safety  services"  in  section  337(f) 
of  the  Communications  Act  requires 
NGOs  to  be  authorized  by  a 
governmental  entity  in  order  to  be 
eligible  for  public  safety  spectnun  in  the 
764-776/794-606  MHz  (700  MHz)  band, 
but  the  public  safety  radio  services 
exemption  in  section  309(j)(2)  contains 
no  such  condition.  This  distinction 
indicates  that  Congress  did  not  intend  to 
subject  NGOs  to  such  requirements  in 
order  to  be  eligible  for  public  safety 
radio  service  spectrum.  Accordingly,  we 
conclude  that  we  shall  not  establish  any 
eligibility  criteria  for  NGOs  separate  and 
apart  from  the  eligibility  requirements 
for  each  public  safety  radio  service. 

65.  Section  309(j)(2)(A)  also  provides 
that  the  exemption  includes  services 
used  by  not-for-profit  organizations 

[)roviding  emergency  road  services.  The 
egislative  history  to  the  Balanced 
Budget  Act  reflects  that  this  service 
exemption  includes  "radio  services 
used  by  not-for-profit  organizations  that 
offer  emergency  road  services,  such  as 
the  American  Automobile  Association," 
and  explains  that  the  Senate  "included 
this  particular  exemption  in  recognition 
of  the  valuable  public  safety  service 
provided  by  emergency  road  services." 
The  Conference  Report  specifies  that 
this  exemption  was  not  meant  to 
include  "internal  radio  services  used  by 
automobile  manufacturers  and  oil 
companies  to  support  emergency  road 
services  provided  by  those  parties  as 
part  of  the  competitive  marketing  of 
their  products."  The  statute  makes  a 
specific  distinction  between  for-profit 
and  not-for-profit  entities  in  this 
context.  The  statute  does  not  make  this 
distinction  in  any  other  context  with 
respect  to  the  exemptions  from 
competitive  bidding.  We  conclude  that 
a  radio  service  used  by  for-profit  entities 
providing  emergency  road  services  is 
not  auction-exempt.  The  for-profit 
nature  of  such  entities  takes  them 
outside  the  scope  of  the  emergency  road 
services  exemption,  even  if  they 
arguably  otherwise  meet  the  statutory 
criteria. 

66.  Protection  of  Life.  Health,  or 
Property.  Congress  requires  that  the 
exemption  apply  to  private  internal 
services  used  by  state  and  local 
governments  and  non-government 
entities  to  protect  life,  health,  or 
property.  Thus,  the  most  prominent 
issue  in  delineating  the  scope  of  the 
exemption  is  to  determine  which 
services  are  "used  to  protect  the  safety 
of  life,  health,  or  property"  within  the 
meaning  of  the  statute. 


67.  As  a  threshold  question,  we  must 
determine  what  proportion  of  users  in  a 
given  service  must  be  the  type  of  user 
that  Congress  intended  to  be  able  to 
make  use  of  exempt  spectrum,  in  order 
for  the  service  to  be  deemed  a  public 
safety  radio  service.  For  example,  is  a 
service  auction-exempt  so  long  as  any  of 
the  users  within  that  service  are 
qualified  to  obtain  such  spectrum?  Or 
must  all,  or  the  majority,  of  the  entities 
within  the  service,  be  qualified  to  obtain 
such  spectrum?  In  the  Multiple  Address 
System  proceeding,  we  looked  to  the 
"dominant"  or  "primary"  use  of  each 
band  to  determine  whether  to  assign  it 
by  competitive  bidding.  In  other  words, 
we  examined  whether  the  majority  of 
users  within  a  given  band  are  qualified 
to  obtain  auction-exempt  spectrum,  in 
order  to  determine  whether  that  band 
should  be  designated  as  auction-exempt. 
We  will  use  the  same  approach  here. 

68.  In  order  to  determine  whether  a 
given  service  is  primarily  utilized  by  the 
type  of  user  Congress  intended  to 
exempt  from  competitive  bidding,  we 
must  determine  what  users  Congress 
intended  to  include  within  the 
exemption.  In  the  NPRM.  we  tentatively 
concluded  that  Congress  intended  to 
include  those  users  of  spectrum 
currently  allocated  for  traditional  public 
safety  uses.  Specifically,  we  proposed  to 
designate  the  following  spectrum  as 
exempt  from  assignmeiit  by  competitive 
bidding  procedures: 

a.  Private  Land  Mobile  Radio  Services 
currently  assigned  to  the  Public  Safety 
Radio  Pool.  This  pool  is  comprised  of 
those  services  formerly  housed  in  the 
Public  Safety  Radio  Services  and  the 
Special  Emergency  Radio  Services.  See 
47  CFR  90.16.  The  Pubhc  Safety  Radio 
Services  included  the  Local 
Government,  Police,  Fire,  Highway 
Maintenance,  Forestry-Conservation, 
and  Emergency  Medical  Radio  Services. 
See  47  CFR  part  90,  subpart  B,  Note, 
former  §90.15  (1997).  See  47  CFR  90.16. 
The  Special  Emergency  Radio  Service 
covered  the  licensing  of  radio 
communications  of  hospitals  and 
clinics,  ambulance  and  rescue  services, 
veterinarians,  persons  with  disabilities, 
disaster  relief  organizations,  school 
buses,  beach  patrols,  persons  or 
organizations  in  isolated  areas,  and 
emergency  standby  and  repeiir  facilities 
for  telephone  and  telegraph  systems. 
See  47  CFR  part  90,  subpart  C,  Note, 
former  §90.33  (1997). 

b.  Public  safety  spectrum  in  the  700 
MHz  band. 

c.  The  ten  220  MHz  band  non- 
nationwide  channel  pairs  allocated  for 
the  exclusive  use  of  Public  Safety 
eligibles. 


d.  The  two  contiguous  channel  pafrs 
in  each  of  the  thirty-three  inland  VHF 
Public  Coast  areas  set  aside  for  public 
safety  users.  See,  Amendment  of  the 
Commission's  Rules  Concerning 
Maritime  Communications,  Third 
Report  and  Order  and  Memorandum 
Opinion  and  Order.  PR  Docket  No.  92- 
257,  63  FR  40059  (July  27,  1998). 

We  now  conclude  that  the  portions  of 
spectrum  listed  are  public  safety  radio 
services  for  purposes  of  eligibility  for 
the  exemption.  We  also  find  that  the 
five  channel  pairs  in  the  932/941  MHz 
Multiple  Address  Systems  bands 
designated  for  Federal  Government  and/ 
or  public  safety  use  as  defined  by  part 
90  of  the  Commission's  rules  fall  within 
the  exemption. 

69.  As  stated  earlier,  we  believe  that 
Congress  intended  for  the  exemption  to 
include  a  larger  universe  of  uses  than 
traditional  public  safety  and  the 
legislative  history  of  the  Balanced 
Budget  Act  provides  guidance  regarding 
the  intended  further  scope  of  the 
exemption.  Specificedly,  the  Conference 
Report  states  that  the  exemption  for 
public  safety  radio  services  includes  the 
private  internal  radio  services  used  by 
"utilities,  railroads,  metropolitan  transit 
systems,  pipelines,  private  ambulances, 
and  volunteer  fire  departments."  The 
inclusion  of  private  ambulances  and 
volimteer  fire  departments  is  due  to  the 
fact  that  the  services  they  perform 
supplement  or.  in  some  areas,  replace 
traditional  public  safety  functions 
ordinarily  provided  by  local 
governments.  Accordingly,  we  conclude 
that  spectrum  bands,  the  dominant  use 
of  which  are  by  entities  that  use  their 
commimications  systems  to  perform 
such  public  safety  services,  should  be 
exempt  from  auction. 

70.  However,  the  other  entities 
identified  in  the  Conference  Report — 
utilities,  pipelines,  metropolitan  transit 
systems  and  raifroads — do  not  have,  as 
their  primary  missions,  traditional 
public  safety  functions.  Utilities  and 
pipelines  exist  to  bring,  among  other 
things,  gas,  water  and  electricity  to 
consumers;  transit  systems  and  railroads 
exist  to  transport  people  and  goods.  In 
determining  what  common 
characteristics  they  do  have,  and  thus 
what  other  entities  Congress  intended 
the  exemption  to  encompass,  we  find 
helpful  the  Final  Report  of  the  Public 
Safety  Wireless  Advisory  Committee 
(PSWAC),  which  the  Commission, 
jointly  with  the  National 
Telecommunications  and  Information 
Administration,  chartered  to  provide 
advice  and  recommendations  on  the 
current  and  future  requirements  for 
public  safety  communications.  PSWAC 
recommended  a  definition  of  "Public 
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Services"  as  services  "that  furnish, 
maintain,  and  protect  the  nation's  basic 
infrastruct\u«s  which  are  required  to 
promote  the  public's  safety  and 
welfare."  It  stated,  "Public  service 
providers,  such  as  transportation 
companies  and  utilities [,]  rely 
extensively  on  radio  communication^  in 
their  day-to-day  operations,  which 
involve  safeguarding  safety  and 
preventing  accidents  from  occiuring." 
The  Conunission  relied  on  a  similar 
concept  when  it  established  special 
frequency  coordination  requirements  for 
spectnmi  formerly  used  exclusively  by 
the  power,  petroleum,  and  railroad 
industries  because,  in  these  industries, 
radio  is  used  as  a  critical  tool  for 
responding  to  emergencies  that  could 
impact  hundreds  or  thousands  of 
people.  Although  the  primary  functions 
of  these  organizations  is  not  necessarily 
to  provide  safety  services,  the  natiu%  of 
their  day-to-day  operations  provides 
little  or  no  margin  for  error  and  in 
emergencies  they  can  take  on  an  almost 
quasi-public  safety  function.  Any  feulure 
in  their  ability  to  communicate  by  radio 
could  have  severe  consequences  on  the 
public  welfare.  For  example,  the  failure 
or  inability  of  trains  to  commimicate 
with  each  other  or  a  central  dispatcher 
could  result  in  imsafe  conditions  and  an 
increased  risk  of  derailment.  Also, 
utility  companies  need  to  possess  the 
ability  to  coordinate  critical  activities 
during  or  following  storms  or  other 
natxiral  disasters  that  disrupt  the 
delivery  of  vital  services  to  the  public 
such  as  provision  of  electric,  gas,  and 
water  supplies.  Subsequently  in  this 
proceeding,  the  Commission  amended 
the  rules  to  require  that  frequencies 
formerly  allocated  to  the  power, 
petroleum,  and  railroad  industries  on 
either  an  exclusive  or  shared  basis  be 
coordinated  only  by  the  frequency 
coordinator  of  the  relevant  service,  or,  at 
the  relevant  frequency  coordinator's 
discretion,  with  its  written  conciurence. 
Replacement  of  Part  90  by  Part  88  to 
Revise  the  Private  Land  Mobile  Radio 
Services  and  Modify  the  Policies 
Governing  Them,  PR  Docket  No.  92- 
235,  Second  Memorandum  Opinion  and 
Order.  ("Reforming  Second  MO&O")  64 
FR  36258  (July  6,  1999).  The  Reforming 
Second  M0&-0  is  currently  on 
reconsideration,  and  has  been  stayed 
with  respect  to  frequencies  formerly 
allocated  on  a  shared  basis  to  these 
industries.  Replacement  of  Part  90  by 
Part  88  to  Revise  the  Private  Land 
Mobile  Radio  Services  and  Modify  the 
Pohcies  Governing  Them.  Fourth 
Memorandum  Opinion  and  Order.  64 
FR  50466  (September  17,  1999). 
["Reforming  Fourth  MO&O"). 


71.  Against  this  background,  we 
observe  that  the  entities  identified  in  the 
Conference  Report  which  do  not  use 
their  communications  principally  for 
the  protection  of  life,  health  or 
property — utilities,  railroads, 
metropolitan  transit  systems  and 
pipelines — have  two  characteristics  in 
common.  First,  these  entities  have  an 
infrastructure  that  they  use  primarily  for 
the  purpose  of  providing  essential 
public  services  to  the  population  at 
large.  In  this  context,  an  infrastructxu-e 
can  be  described  as  fixed  physical 
facilities  that  extend  beyond  the 
licensee's  place  of  business  to  areas 
where  the  public  at  large  live  and  work 
and  are  therefore  exposed  to  adverse 
results  stemming  from  a  breakdown  in 
the  licensee's  infrastructure.  The  second 
conunon  characteristic  is  that  the 
reliability  and  availability  of  the 
communications  systems  for  these 
entities  is  necessary  for  them,  as  part  of 
their  regular  mission,  to  prevent  or 
respond  to  a  disaster  or  crisis  affecting 
the  public  at  large.  Specifically,  the 
public  depends  on  these  services,  which 
affect  the  daily  lives  of  members  of  the 
public  and  interruption  in  the  service 
may  have  dangerous  consequences. 
Accordingly,  we  conclude  diat  a  radio 
service  not  allocated  for  traditional 
public  safety  uses  will  be  deemed  to 
protect  the  safety  of  life,  health  or 
property  within  the  meaning  of  section 
309(j)(2)(A)(i)  if  die  dominant  use  of  the 
service  is  by  entities  that  (1)  have  an 
infrastructiue  that  they  use  primarily  for 
the  piupose  of  providing  essential 
public  services  to  the  public  at  large; 
and  (2)  need,  as  part  of  their  regular 
mission,  reliable  and  available 
communications  in  order  to  prevent  or 
respond  to  a  disaster  or  crisis  afiiecting 
the  public  at  large. 

72.  For  instance,  an  electric  utility 
meets  both  prongs  of  the  two-part 
standard.  Power  lines  extend  far  beyond 
the  utility's  power  plant  and  into  areas 
where  members  of  the  public  live  and 
work.  A  breakdown  in  the  electric 
utility's  infrastructure  or  fixed  physical 
facilities  (e.g.,  a  live  wire)  creates  a 
dangerous  condition  for  members  of  the 
public.  Additionally,  a  dependable 
communications  system  is  necessary  for 
an  electric  utility  to  respond  to  an 
interruption  in  service  that  may  hinder 
the  delivery  of  vital  services  {e.g., 
without  power,  a  home  may  lack  heat  in 
the  winter  or  air  conditioning  in  the 
summer).  Similarly,  a  metropolitan 
transit  system  meets  both  parts  of  the 
standard.  A  metropolitan' transit  system 
has  an  infirastructvire  or  fixed  physical 
facilities  (e.g.,  railroad  tracks)  where  a 
breakdown  in  the  system  (e.g., 


derailment)  creates  a  dangerous 
condition  that  would  adversely  affect 
the  public  at  large.  Moreover,  a  reliable 
communications  system  is  essential  for 
a  metropolitan  transit  system  to  enable 
quick  response  to  any  disruption  in 
service  as  an  interruption  can  create  a 
dangerous  condition  and  would  impede 
the  delivery  of  vital  transportation 
services  to  the  public. 

73.  Some  commenters  argue  that  all 
private  wireless  communications,  in 
some  respect,  protect  the  safety  of  life, 
health,  and  property  of  the  public,  and 
therefore  all  private  wireless  services 
should  be  auction-exempt.  They  note 
that  individuals  in  virtually  every 
industry  rely  upon  their  private  wireless 
radio  systems  to  ensure  the  safety  of 
their  employees  and  enhance  their 
productivity  and  operations  and 
contribute  to  the  continued  growth  and 
vibrancy  of  the  economy.  As  a  general 
matter,  we  agree  with  these 
characterizations.  We  conclude, 
however,  that  extending  the  exemption 
to  all  private  wireless  services  would  go 
beyond  the  legislative  intent.  As  noted 
earlier,  section  309(j)  formerly  applied 
only  to  subscriber-based  services,  and 
thus  exempted  the  private  wireless 
services  because  these  services  were 
generally  not  subscriber-based.  The 
Balanced  Budget  Act  amended  the 
statute  to  direct  the  Commission  to  use 
auctions  to  resolve  mutually  exclusive 
applications  for  all  radio  services, 
unless  they  fall  within  a  specific 
exemption.  To  interpret  the  exemption 
for  public  safety  radio  services  in 
section  309{j)(2)(A)  in  a  manner  that 
effectively  negates  the  changes  to 
section  369(j)(l)  would  not  be 
reasonable. 

74.  It  is  apparent  that  Congress 
deemed  utilities,  raifroads,  metropolitan 
transit  systems  and  pipelines  to  be 
entities  that  protect  the  safety  of  life, 
health,  or  property  for  purposes  of 
public  safety  radio  services.  We  agree 
with  the  commenters,  however,  that  the 
list  in  the  Conference  Report  was 
presented  for  illustrative  purposes  and 
not  as  an  exhaustive  listing. 
Nonetheless,  we  believe  that  only 
spectrum  used  for  the  provision  of 
services  similar-to  those  listed  in  the 
Conference  Report  should  be  included 
in  the  exemption,  and  that  only  similar 
entities  can  satisfy  the  aforementioned 
two-part  standard.  For  instance, 
telephone  maintenance,  although  not 
specifically  mentioned  in  the 
Conference  Report,  meets  the  two-part 
standard.  In  applying  the  standard, 
providers  of  such  services  have  an 
infi^structure  that  serves  the  public 
where  a  breakdown  in  the  system  (e.g., 
cut  wire)  impedes  the  ability  to 
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communicate  by  telephone,  which  is  a 
vital  service  in  today's  society.  In 
addition,  a  reliable  communications 
system  is  necessary  for  telephone 
mainteneince  to  enable  quick  response  to 
an  interruption  in  the  delivery  of 
telephone  service  in  an  emergency 
situation.  On  the  other  hand,  for 
example,  taxi  cabs  do  not  meet  both 
prongs  of  the  two-part  standard  and  are 
therefore  unlike  those  entities  listed  in 
the  Conference  Report.  Although  taxi 
cabs  arguably  provide  essential  services 
to  the  public,  the  providers  of  this 
service  do  not  have  an  infrastructiu«  or 
fixed  physical  facility  where  a 
breakdown  in  its  system  [e.g.,  a  disabled 
taxi  cab)  adversely  affects  the  public  at 
large. 

75.  While  we  will  not  at  this  time 
attempt  to  provide  an  extensive  list  of 
exempt  public  safety  radio  services,  we 
do  conclude  that  the  Industrial/Land 
Transportation  and  Business  Radio 
categories  within  the  800  MHz  band  and 
900  MHz  band,  and  the  private  land 
mobile  radio  frequencies  in  the  470-512 
MHz  band,  shall  not  be  exempt  from 
auction  luider  the  public  safety  radio 
service  exemption.  The  dominant  use  of 
these  frequencies  is  by  persons 
primarily  engaged  in  the  operation  of  a 
commercial  activity,  to  support  day-to- 
day business  operations  (such  as 
dispatching  and  diverting  personnel  or 
work  vehicles,  coordinating  the 
activities  of  workers  and  machines  on 
location,  or  remotely  monitoring  and 
controlling  equipment).  The  dominant 
use  is  not  by  entities  with  an 
infrastructure  that  they  use  primarily  for 
the  purpose  of  providing  essential 
public  services  to  the  public  at  large, 
and  that  need,  as  part  of  their  regular 
mission,  such  spectrum  to  prevent  or 
respond  to  a  disaster  or  crisis  affecting 
the  public  at  large.  Accordingly,  we 
conclude  that  the  470-512,  800,  900 
MHz  bands  shall  be  subject  to  auction 
to  the  extent  that  mutually  exclusive 
applications  are  filed.  However,  we 
emphasize  that  we  will  continue  to 
utilize  existing  licensing  approaches  for 
these  bands,  which  tend  to  avoid 
mutual  exclusivity,  thereby  minimizing 
the  possibility  of  competitive  bidding. 

76.  Noncommercial  Prmviso.  The 
public  safety  radio  services  exemption 
requires  that  the  radio  services  not  be 
made  commerciaUy  available  to  the 
public.  We  sought  comment  on  how  the 
term  "not  made  commercially  available 
to  the  public"  should  be  defined.  The 
Commission  has  interpreted  similar 
language  in  implementing  the 
congressional  definition  of  "commercial 
mobile  service."  In  that  context,  the 
Commission  interpreted  the  term  "for 
profit,"  which  we  believe  is  inherent  to 


"commercial"  use,  as  including  any 
service  that  is  provided  with  the  intent 
of  receiving  monetary  gain.  In  the 
Matter  of  Implementation  of  sections 
3(n)  and  332  of  the  Communications 
Act,  Regulatory  Treatment  of  Mobile 
Services,  ON  Docket  No.  93-252, 
Second  Report  and  Order,  (CMRS 
Second  R  &0)  59  FR  18493  (April  19, 
1994).  The  Commission  also  found  that 
a  service  is  available  "to  the  public"  if 
it  is  offered  to  the  public  without 
restriction  as  to  who  can  receive  it. 
Because  the  purpose  of  that  proceeding 
was  to  determine  the  meaning  of 
commercial  mobile  service,  as  defined 
in  section  332(d)  of  the 
Communications  Act,  the  Commission 
was  required  to  include  in  its  definition 
those  services  "effectively  available  to  a 
substantial  portion  of  the  public."  The 
Commission  concluded  that  if  service  is 
provided  exclusively  for  internal  use  or 
is  offered  only  to  a  significanUy 
restricted  class  of  eligible  users,  it  is 
made  available  only  to  insubstantial 
portions  of  the  public,  and  cited  as  an 
example  of  this,  the  I*ublic  Safety  Radio 
Services.  See  CMRS  Second  R&O.  While 
we  have  held  that  provision  of  service 
to  eligibles  in  the  Business  Radio 
Service  category  is  essentially  service  to 
the  public,  this  is  because  the  class  of 
eligibles  in  this  pool  is  extremely  broad. 
Specifically,  this  pool  encompasses 
users  engaged  in  conunercial  activities 
and  clergy  activities,  as  well  as.  those 
that  operate  educational,  philanthropic, 
or  ecclesiastical  institutions,  hospiteds, 
clinics  and  medical  associations.  See  47 
CFR  90.31.  We  shall  apply  a  definition 
of  "commercially  available  to  the 
public"  that  is  consistent  with  these 
definitions.  Accordingly,  for  the 
purposes  of  the  auction  exemption 
under  section  309(j)  of  the 
Communications  Act,  we  find  that  "not 
made  commercially  available  to  the 
public"  means  that  the  service  is  not 
provided  with  the  intent  of  receiving 
compensation,  and  is  not  available  to  a 
substantial  portion  of  the  public. 
77.  In  the  NPRM,  we  also  asked 
whether  commercial  service  providers 
intending  to  provide 
telecommimications  services  to  public 
safety  entities  should  be  able  to  apply 
for  auction-exempt  spectrum.  We  agree 
with  the  conunenters  who  argue  that 
commercial  service  providers  and 
public  safety  agencies  have  very 
different  goals  and  incentives  regarding 
spectrum  use,  and  caution  that  if 
licenses  for  scarce  public  safety  radio 
spectrum  are  assigned  to  conunercial 
providers,  public  safety  entities  may 
find  it  virtually  impossible  to  secure 
sufficient  spectrum  for  their  own 


internal  needs.  Also,  if  we  expand 
eligibility  to  commercial  providers 
declaring  an  intent  to  serve  public  safety 
entities,  it  would  be  difficult  to  ensiu^ 
that  the  dominant  use  of  this  spectrum 
would  be  by  entities  that  protect  the 
safety  of  life,  health,  or  property.  In 
addition,  we  conclude  that  permitting 
such  use  of  public  safety  radio  service 
spectrum  would  be  contrary  to 
Congress's  intent.  We  believe  that 
Congress  created  the  exemption  to  give 
entities  that  protect  the  safety  of  life, 
health,  or  property,  at  a  minimum,  an 
opportxuiity  to  seciu-e  access  to 
spectnun  without  having  to  pay  for  it. 
Assigning  public  safety  radio  service 
spectrum  to  conunercial  providers  could 
conflict  with  this  intention  by 
compelling  public  safety  radio  service 
eligibles  to  pay  for  access  to  auction- 
exempt  spectrum.  We  agree  with 
commenters  that  including  commercial 
third-party  providers  within  the 
exemption  would  enlarge  it  beyond  all 
limits  of  reasonableness.  Thus,  we 
believe  that  creating  an  opportunity  for 
commercial  operators  to  obtain  public 
safety  radio  service  spectrum  would 
contravene  congressional  intent. 

78.  Restrictions  on  Use.  Another 
important  issue  is  the  scope  of 
permissible  uses  for  public  safety  radio 
services  spectrum,  and  more     . 
specifically,  whether  such  licensees  are 
required  to  use  their  auction-exempt 
fi^uencies  exclusively  for  safety- 
related  piuposes.  Section  337(f)(1)  of  the 
Communications  Act  defines  a  "public 
safety  service"  for  determining 
eligibility  for  licensing  in  the  24  MHz  of 
spectrum  reallocated  for  public  safety 
services,  as  a  service  the  "sole  or 
principal  piupose"  of  which  is  to 
protect  the  safety  of  life,  health  or 
property.  By  contrast,  the  auction 
exemption  under  section  309(j)(2) 
contains  no  such  restriction. 

79.  We  conclude  that  because 
utilities,  pipelines  and  railroads  do  not 
use  their  frequencies  exclusively  for 
safety-related  piuposes,  Congress  could 
not  have  intended  that  entities  using 
exempt  spectrum  use  that  spectrum 
exclusively  for  such  purposes. 
Fiulhermore,  it  would  be  overly 
burdensome  to  require  licensees  to 
differentiate  between,  and  use  different 
frequencies  for,  piure  public  safety 
communications  and  business 
communications,  which  may  also  serve 
a  safety-related  piupose.  Accordingly, 
we  agree  that  we  should  not,  at  this 
time,  impose  an  additional  restriction 
upon  licensees  in  auction-exempt 
services  to  limit  their  use  of  their 
assigned  fi^uencies  to  be  exclusively 
for  safety-related  purposes.  We  do, 
however,  expect  that  licensees  making 
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use  of  auction-exempt  spectrum  will  be 
using  that  spectrum  primarily  to  protect 
the  safety  of  life,  health  or  property.  We 
also  expect  users  of  auction-exempt 
spectrum  to  make  efficient  use  of  that 
spectrum  for  safety-related  purposes, 
and  to  use  other  available  spectrum,  or 
commercial  providers,  for  more  general 
business-related  purposes  that  are  not 
primarily  safety-related. 

80.  Eligibility  Requirements.  In  the 
NPRM,  we  noted  that  applicants  seeking 
spectrum  for  public  safety  radio  services 
without  bidding  competitively  are  able 
to  apply  for  such  designated  spectrum 
or,  if  they  meet  the  requirements  of 
section  337(f),  file  a  waiver  request  for 
imassigned  spectrum  pursuant  to 
section  337(c).  In  this  connection,  we 
sought  comment  on  whether  entities 
eligible  for  licenses  in  the  public  safety 
radio  services  should  also  be  eligible  to 
bid  competitively  for  spectrum  that  has 
been  designated  for  private  or 
commercial  radio  use. 

81.  We  do  not  believe  that  it  was 
Congress's  intent  to  forbid  entities 
eligible  to  be  licensed  on  public  safety 
radio  services  from  voluntarily 
participating  in  auctions  for  spectnun 
that  is  not  exempted  from  our 
competitive  bidding  authority.  Hence, 
we  conclude  that  entities  eligible  for 
licenses  in  the  public  safety  radio 
services  are  eligible  to  participate  in 
auctions  of  other  spectrum.  We  note  that 
the  licensing  mechanisms  adopted  in 
the  Report  and  Order  would  not  enable    . 
entities  eligible  for  public  safety  radio 
services  to  select  auctionable  spectrum 
and  exercise  an  exemption  privilege. 
Therefore,  those  entities  eligible  fox. 
licenses  in  the  public  safety  radio 
services  that  desire  to  participate  in  the 
auction  of  other  spectrum  will  be 
required  to  comply  with  the  same 
regulations,  including  filing  and 
payment  requirements,  to  which  every 
other  bidder  is  subject.  Accordingly,  the 
Commission  will  not  make  any  special 
provisions  for  entities  eligible  for  the 
public  safety  radio  services  that  choose 
to  compfetitively  bid  for  auctionable 
spectrum.  Further,  if  a  public  safety 
radio  service  eligible  voluntarily 
chooses  to  seek  licenses  in  auctionable 
spectrum,  the  spectrum  will  not  thereby 
become  auction-exempt. 

ii.  Resolution  of  Mutually  Exclusive 
Applications  for  Services  Exempt  From 
Competitive  Bidding 

82.  Background.  In  the  NPRM.  we 
requested  comment  on  how  to  resolve 
mutual  exclusivity  between  applications 
for  spectrum  exempt  from  competitive 
bidding.  We  noted  that  the  Balanced 
Budget  Act  terminated  the 
Commission's  authority  to  use  lotteries 


to  choose  among  mutually  exclusive 
applications  and  concluded  that  we  are 
precluded  from  using  random  selection 
procedures  to  resolve  mutually 
exclusive  applications  for  auction- 
exempt  public  safety  radio  services. 
Thus,  we  specifically  sought  comment 
on  whether  engineering  solutions, 
negotiation,  threshold  qualifications, 
service  regulations,  or  other  means, 
such  as  comparative  hearings  and  first- 
come,  first-served  licensing,  should  be 
used  to  resolve  mutual  exclusivity  in 
cases  where  frequency  coordination  is 
unsuccessful  in  avoiding  mutual 
exclusivity. 

83.  Discussion.  We  are  aware  that 
there  may  be  instances  where  frequency 
coordination  and/or  first-come,  first- 
served  licensing  will  be  inadequate  and 
the  Commission  will  receive  mutually 
exclusive  applications  for  licenses  in 
the  public  safety  radio  services. 
However,  we  believe  that  such  instances 
will  be  rare  and  conclude  that  the 
Commission  should  continue  to  rely  on 
the  regulatory  tools  already  available  to 
it  to  resolve  mutually  exclusive 
applications  that  may  not  be  resolved  by 
competitive  bidding.  In  addition  to 
commenters'  suggestion  that  we  provide 
a  time  period  during  which  mutually 
exclusive  applicants  may  negotiate  a 
mutually  agreeable  solution,  the 
Commission  can  also  work  with  the 
relevant  frequency  coordinators  to  find 
alternative  spectrum,  develop 
engineering  solutions,  dismiss  the 
applications  with  or  withoiit  prejudice, 
or  refer  the  matter  to  a  comparative 
hearing.  These  tools  have  been 
sufficient  heretofore  to  resolve  mutually 
exclusive  applications  for  non- 
auctionable  spectrum,  and,  particularly 
given  the  expectation  that  such 
situations  will  continue  to  be  rare,  there 
does  not  appear  to  be  sufficient  grounds 
to  implement  a  new  procedural 
framework. 

F.  Proposals  Regarding  Private  Land 
Mobile  Radio  Services 

84.  A  number  of  issues  have  been 
raised  regarding  our  auction  authority  in 
the  context  of  licensing  in  the  private 
radio  services.  First,  we  consider 
whether  geographic  licensing  and 
competitive  bidding  should  be 
employed  on  the  PLMR  fi^uencies 
below  470  MHz  that  are  currently 
licensed  under  a  scheme  developed  in 
our  "refarming"  docket.  Next,  we 
consider  a  proposal  advanced  by  a 
coalition  of  private  radio  users  to  create 
a  third  radio  pool  to  accommodate  the 
needs  of  "critical  infrastructure 
industries."  We  also  rule  on  a  proposal 
advanced  by  the  American  Mobile 
Telecommunications  Association,  Inc. 


("AMTA")  to  restructure  the  licensing 
homework  for  the  450-470  MHz  band. 
The  Report  and  Order  also  analyzes  a 
proposal  to  permit  the  incorporation  of 
PLMR  spectrum  in  the  800  MHz  band 
into  commercial  mobile  radio  services 
("CMRS")  systems.  Finally,  we  address 
the  issue  of  whether  the  part  90 
multiple  licensing  rules  should  be 
changed  in  light  of  our  revised  auction 
authority. 

i.  Licensing  of  "Refarming"  Bands 

85.  Background.  In  the  NPRM,  we 
sought  comment  on  whether  the  public 
interest  would  best  be  served  by 
retaining  our  current  licensing  scheme, 
rather  than  adopting  geographic 
licensing  and  competitive  bidding,  for 
the  PLMR  frequencies  below  470  MHz. 
We  noted  that  the  current  licensing 
scheme  for  these'fi^uencies  came  out 
of  the  lengthy  "Refarming"  proceeding, 
in  which  the  Commission,  inter  alia, 
consolidated  the  twenty  PLMR  services 
into  two  broad  frequency  pools,  and 
implemented  procedures  that  will  result 
in  the  transition  to  more  spectrally 
efficient,  narrowband  technologies  by 
requiring  that  future  equipment  meet 
increasingly  efficient  standards. 

86.  Discussion.  The  commenters  were 
nearly  uniform  in  their  opposition  to  the 
introduction  of  geographic  area 
licensing  in  the  Refarming  bands.  We 
agree.  Moreover,  we  believe  that  there 
simply  has  not  been  enough  time  since 
the  adoption  of  the  Refarming 
provisions  to  reap  the  full  benefit  of  the 
revised  procedures.  We  note  that  the 
refarmed  bands  below  470  MHz  are 
currently  licensed  on  a  shared,  rather 
than  exclusive,  basis.  See  47  CFR 
90.173(a).  Many  licensees  operate  on  the 
same  channels  in  most  geographic  areas. 
These  channels  are  heavily  congested  in 
most  major  urban  areas,  so  the  number 
of  incumbents,  particularly  in  the  areas 
where  geographic  overlay  licenses 
would  be  most  desirable,  would  create 
nearly  impossible  due  diligence 
requirements  and  would  make  the 
spectrum,  at  best,  only  marginally 
useful  to  a  geographic  area  licensee.  We 
believe  that  this  militates  against 
geographic  overlay  licensing  of  this 
spectrum. 

87.  Thus,  we  conclude  that  the  public 
interest  would  best  be  served  by 
retaining  our  current  licensing  scheme. 
Accordingly,  we  shall  not,  at  this  time, 
reexamine  the  licensing  scheme  for  the 
PLMR  frequencies  below  470  MHz.  We 
emphasize,  however,  that  this  decision 
applies  only  to  the  existing  allocation 
and  not  to  any  spectrum  that  might 
subsequently  be  allocated  for  PLMR 
services.  In  addition,  we  would  not  be 
precluded  from  revisiting  the  licensing 
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scheme  for  the  Refarming  bands  at  some 
later  date  and  adopting  a  new  approach, 
such  as  the  use  of  band  managers. 

ii.  UTC  Proposal  To  Establish  a  New 
Public  Safety  Radio  Pool  in  the  Private 
Mobile  Bands  Below  470  MHz 

88.  Background.  In  the  NPRM.  we 
requested  comment  on  a  rulemaking 
petition  submitted  by  UTC,  The 
Telecommunications  Association 
("UTC"),  the  American  Petroleum 
Institute  ("API"),  and  the  Association  of 
American  Railroads  ("AAR")  (jointly 
referred  to  as  the  "Critical  Infrastructure 
Industries"  or  "CII").  UTC  represents 
electric,  gas,  water,  and  steam  utilities, 
and  natural  gas  pipelines.  API 
represents  companies  in  all  phases  of 
the  petroleum  and  natiual  gas 
industries.  AAR  represents  railroads 
operating  in  the  United  States,  Canada, 
and  Mexico.  The  petition  proposes  to 
create  a  third  radio  pool,  in  addition  to 
the  Public  Safety  and  Industrial/ 
Business  (I/B)  Radio  Pools  already  used 
for  private  radio  frequencies  below  470 
MHz.  We  also  sought  comment  on 
whether  this  approach  would  be  feasible 
for  other  frequency  bands.  For  the 
reasons  set  forth  in  the  following 
paragraphs,  we  £nd  that  a  third  pool  is 
not  called  for  at  this  time,  and  we  deny 
the  petition  for  rule  making. 

89.  Discussion.  The  petition  urges  the 
Commission  to  create  a  Public  Service 
Radio  Pool  in  the  PLMR  bands  below 
800  MHz  open  to  entities  that  do  not 
qualify  for  Public  Safety  Radio  Pool 
spectrum,  but  are  eligible  to  use  the 
public  safety  radio  service  spectrum 
exempted  from  the  Conunission's 
auction  authority  under  the  Balanced 
Budget  Act.  The  CII  propose  to  form  the 
proposed  Public  Service  Pool  from  all  of 
the  channels  formerly  allocated 
exclusively  to  the  Power,  Petroleum  and 
Railroad  Radio  Services  before  those 
services  (and  others)  were  consolidated 
into  the  I/B  Pool  in  the  Reforming 
Second  Report  and  Order.  The  Cfi  also 
propose  moving  a  portion  of  the 
channels  formerly  shared  by  these 
services  with  one  or  more  of  the  other 
services  now  in  the  I/B  Pool.  The  Cn 
further  state  that  the  Public  Service  Pool 
should  also  include  frequencies 
formerly  allocated  to  services  used  by 
any  other  industries  that  we  conclude 
are  eligible  for  auction-exempt  public 
safety  radio  service  spectrum.  The  CD 
recommend  that  the  Commission  should 
examine  claims  of  eligibility  for  any 
new  Public  Service  Pool  closely. 

90.  The  CII  argue  that  a  pool  to 
accommodate  the  needs  of  critical 
infrastructure  industries  is  needed  to 
protect  the  availability  of  spectrum  for 
qualified  entities,  because  of  the  public 


safety  components  of  their 
requirements.  While  critical 
infrastructure  industries  have  legitimate 
spectrum  needs,  we  do  not  believe  these 
needs  warrant  removing  frequencies 
fitjm  the  I/B  Pool.  The  I/B  Pool  was 
created  to  address  the  scarcity  of  PLMR 
spectrum,  by  consolidating  spectnun  to 
make  fallow  frequencies  available  to 
parties  in  need.  We  are  not  persuaded 
that  creating  a  third  pool  would  not 
exacerbate  the  shortage  of  PLMR 
spectnun,  overall,  for  the  entire  set  of 
eligibles  for  the  I/B  Pool. 

91.  The  CII  also  argue  that  a  third  pool 
is  needed  because  the  power,  petroleum 
and  railroad  industries'  radio  operations 
need  greater  protection  from 
interference  caused  by  other  users  than 
the  Conunission  has  provided.  Critics  of 
the  petition  argue  that  there  is 
insufficient  evidence  of  widespread 
interference  problems  to  justify  the 
creation  of  a  third  pool,  and  that 
isolated  incidences  of  interference  do 
not  create  a  justification.  We  agree  that 
the  number  of  instances  of  actual 
electrical  interfcience  do  not  appear  so 
large  as  to  justify  the  inefficiencies  that 
could  arise  bom  creating  a  third  pool. 

92.  Furthermore,  several  commenters 
contend  that  the  exclusive  coordination 
prerogative  granted  to  the  CII  creates  a 
de  facto  separate  pool  for  these  entities, 
and  that  therefore  a  separate  pool  for  the 
cn  is  not  necessary.  We  also  note  that 
the  question  of  whether  that  exclusive 
coordination  prerogative  should  be 
expanded  to  include  frequencies 
formerly  allocated  to  the  Power, 
Petroleum,  and  Railroad  Radio  Services 
on  a  shared  basis  is  pending  in  the 
Reforming  proceeding.  We  believe  that 
the  issue  of  how  to  protect  these 
services  frt>m  interference  is  more 
appropriately  addressed  there. 

93.  Finally,  the  CII  contend  that 
because  Congress  specifically  intended 
to  include  within  the  exemption  to 
competitive  bidding  the  private  internal 
radio  services  used  by  utilities, 
pipelines  and  railroads,  the  creation  of 
a  Public  Service  Radio  Pool  for  the  CII 
would  effectuate  Congressional  intent 
by  protecting  those  services  from 
encroachment  by  non-essential  services. 
The  piupose  of  the  exemption  from  our 
competitive  bidding  authority  for  public 
safety  radio  services  is  to  relieve  entities 
that  protect  the  safety  of  life,  health,  and 
property  from  having  to  purchase 
spectrum  at  auction.  There  is  no  basis 
upon  which  to  infer  other  or  additional 
congressional  intent  with  respect  to  this 
provision.  Finally,  the  CD's  argiunent 
that  we  should  create  a  third  pool  in 
order  to  avoid  complications  due  to  the 
potential  introduction  of  auctions  in  the 
I/B  Pool  is  not  persuasive.  Because 


PLMR  frequencies  below  470  MHz 
cmrently  are  licensed  in  a  manner  that 
tends  to  avoid  mutually  exclusive 
applications,  such  complications 
generally  do  not  arise. 

94.  Accordingly,  for  all  the  reasons 
stated,  we  deny  the  petition.  We  note, 
however,  that  oiu*  decision  not  to  create 
a  third  pool  below  470  MHz  does  not 
preclude  us  from  using  other 
mechanisms  [e.g..  Bands  Managers  or  a 
change  of  licensing  schemes)  in  these  or 
other  bands,  in  order  to  appropriately 
respond  to  the  concerns  set  forth  by  the 

cn. 

iii.  AMTA  Proposal  To  Restructure 
Licensing  Framework  for  PLMR 
Services  in  the  450-470  MHz  Band 

95.  Background.  On  July  30, 1999, 
after  we  released  the  NPRM,  AMTA,  a 
trade  association  representing  the 
specialized  wireless  commimications 
industry,  filed  a  petition  for  rule  making 
proposing  to  fundamentally  restructure 
the  licensing  framework  for  PLMR 
frequencies  in  the  450—470  MHz  band. 
Currently,  this  band  is  licensed  by  6.25 
kilohertz  frequency  pairs^assigned  on  a 
site-by-site  basis.  The  frequencies  are 
licensed  on  a  shared  basis,  and 
frequency  coordination  is  required.  See 
47  CFR  90.173(a),  90.175.  The 
frequencies  are  divided  between  the 
Public  Safety  Radio  Pool  (8  MHz)  and 
the  Industrial/Business  (I/B)  Radio  Pool 
(12  MHz).  See  47  CFR  90.20(c)(3), 
•90.35(b)(3). 

96.  AMTA  proposes  that  we  divide 
the  450-470  MHz  band  I/B  Radio  Pool 
so  that  2  megahertz  would  be  available 
for  site-based  licensing  on  a  shared 
basis,  and  10  megahertz  would  be 
licensed  by  geographic  area  in  .5 
megahertz  paired  blocks  (creating 
twenty  licenses  per  market).  Five  of  the 
twenty  licenses  would  be  set  aside  for 
private,  internal  systems,  leaving  the 
remaining  fifteen  available  for  either 
internal  or  commercial  systems.  In 
addition,  any  incumbent  that  is  not  a 
winning  bidder  for  its  frequency  and 
area  woiUd  be  required  either  to  move 
to  the  shared  channels  or  elect  to 
receive  service  from  a  commercial 
geographic  licensee.  The  petition  was 
placed  on  Public  Notice  on  August  24, 
1999.  We  believe  that  it  is  appropriate 
to  consider  these  proposals  as  part  of 
the  instant  proceeding. 

97.  Discussion.  Although  we  believe 
that  geographic  licensing  is  generally  a 
highly  efficient  means  of  assigning 
spectrum,  in  this  instance  we  agree  with 
the  commenters  that  do  not  believe  such 
an  approach  is  warranted  in  the  450- 
470  MHz  band.  First,  as  we  stated  in  our 
discussion  of  the  Refarming  bands 
(which  include  thp  450-470  MHz  band), 
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the  benefits  of  geographic  overlay 
licensing  of  this  spectrum  may  be 
limited  because  these  channels  are 
heavily  congested  in  most  urban  areas. 
In  addition,  we  note  that  many 
commenters  were  concerned  by  the 
AMTA  proposal's  effect  on  incumbent 
operations.  We  conclude  that  it  is  not 
advisable  to  revisit  the  licensing  scheme 
for  the  450-470  MHz  band  at  this  time. 
Moreover,  we  believe  that  not  enough 
time  has  elapsed  in  order  to  reap  the 
benefits  of  the  licensing  reforms  that 
were  adopted  as  part  of  the  Refarming 
proceeding.  We  therefore  deny  AMTA's 
petition.  "This  decision  does  not, 
however,  preclude  us  from  deciding  in 
the  futiue  that  some  alternative 
approach  is  warranted. 

iv.  Licensing  of  PLMR  Channels  in  the 
800^Hz  Band  for  Use  in  Commercial 
SMR  Systems  ^_ , 

98.  Background.  In  the  NPRM,  we 
noted  that  some  spectrum  currently 
allocated  for  private  internal  use  is  also 
used  to  provide  subscriber-based 
services,  pursuant  to  intercategory 
sharing  or  rule  waiver.  We  referred  to  a 
request  by  Nextel  Communications,  Inc. 
(Nextel)  for  waivers  to  permit  it  to 
acquire  by  assignment  part  90  PLMR 
services  frequencies,  and  utilize  those 
frequencies  for  CMRS  operation  in  its 
800  MHz  SMR  systems.  Subsequently, 
the  Wireless  Telecommimications 
Biueau  (Bureau)  granted  Nextel 's 
request  in  part  and  denied  in  part. 
Specifically,  the  Bureau  granted  those 
waivers  and  assignments  where  Nextel 
would  use  the  spectrum  for  relocation  of 
incumbent  licensees  on  the  upper  200 
channels  of  the  800  MHz  band.  The 
Biu'eau  also  permitted  Nextel  to  use 
PLMR  frequencies  in  its  SMR  network, 
but  only  on  the  condition  that  at  least 
seventy-five  percent  of  the  channels 
involved  in  the  waiver  requests  would 
be  used  to  relocate  upper  200  channel 
incumbents.  The  Bureau  declined  to 
address  broader  issues  raised  by 
Nextel's  request  to  acquire  channels 
without  relocating  an  upper  200 
incumbent,  and  determined  that 
incorporation  into  the  instant 
proceeding  would  be  the  more 
appropriate  avenue  to  resolve  such  a 
proposal.  Consequently,  the  Bureau 
released  a  Public  Notice  incorporating 
the  record  of  the  Nextel  matter  into  the 
instant  proceeding  and  seeking 
comment  on  whether  the  Commission's 
licensing  rules  for  PLMR  charmels  in 
the  BOO  MHz  band  should  be  amended 
to  allow  their  use  in  CMRS  systems. 

99.  Discussion.  We  first  address 
whether  oiu  Rules  should  be  amended 
to  allow  PLMR  licensees  to  assign  or 
transfer  spectrum  to  CMRS  licensees  for 


use  in  CMRS  operations.  Commenters 
were  split  on  this  issue.  Commenters 
supporting  such  a  change  argue  that 
licensees  should  be  permitted  to  enter 
into  voluntary  assignment  agreements 
that  alter  the  use  of  the  spectnun 
because  such  volimtary  transactions, 
wherein  the  licensee  is  willing  to  forgo 
use  of  the  spectnim  for  the 
consideration  offered  by  the  other  party, 
result  in  the  most  economically  efficient 
use  of  the  spectrum.  That  is,  they 
contend  that  if  a  PLMR  licensee  finds 
advantageous  the  terms  of  commercial 
service,  including  the  assigmnent  of  its 
froquency(ies)  to  the  CMRS  operator, 
then  we  should  allow  such  transactions 
because  the  CMRS  operator  values  the 
fiequency(ies)  more  highly  than  the 
PLMR  licensee.  We  note  that  the  800 
MHz  band  is  particularly  suited  to  such 
flexibility  because  800  MHz  PLMR  and    . 
CMRS  channels  are  interleaved,  rather 
than  grouped  into  separate  subbands. 
See  47  CFR  90.617.  In  addition,  a  review 
of  oin  licensing  database  indicates  a 
greater  presence  in  the  800  MHz 
Business  and  I/LT  channels  of  licenses 
on  which  CMRS  operations  are 
permitted,  through  rule  waivers  or  inter- 
category sharing,  than  in  other  PLMR 
bands.  We  therefore  find  that  permitting 
such  transactions  would  create 
additional  flexibility  for  both  PLMR 
licensees  seeking  to  fill  their 
communications  needs  and  for  CMRS 
licensees  seeking  additional  spectrum. 

100.  Consequently,  we  will  amend 
our  Rides  to  allow  800  MHz  Business 
and  I/LT  licensees  to  assign  or  transfer 
their  spectrum  to  CMRS  licensees  for 
use  in  CMRS  operations.  Moreover, 
unlike  the  Bureau's  decision  in  the 
Nextel  Order,  we  will  not  require  that 
any  portion  of  the  channels  transferred 
or  assigned  to  CMRS  licensees  be  used 
to  relocate  upper  200  channel 
incumbents.  We  are  not  persuaded  that 
we  should  require  the  relocation  of 
upper  200  channel  incumbents  as  a 
condition  of  approving  the  transaction. 
That  the  spectrum  at  issue  would  be 
used  predominantly  for  relocation 
purposes  was  important  to  the  Bureau's 
public  interest  analysis  of  Nextel's 
waiver  request.  In  this  broader 
proceeding,  however,  we  conclude  that 
permitting  such  assignments  and 
transfers  will  be  beneficial  for  other 
reasons.  We  are  convinced  that 
alienability  of  PLMR  licenses  will 
enhance  spectral  use  and  efficiency. 
Limiting  the  flexibility  of  spectrum  use 
to  relocating  upper  200  channel 
incumbents  does  not  serve  the  public 
interest,  and  ^ould  merely  erect  another 
barrier  to  achieving  maximum  spectral 
efficiency. 


101.  Similarly,  we  also  will  permit 
these  PLMR  licensees  to  modify  their 
PMRS  licenses  to  allow  CMRS  use  in 
their  own  systems.  Just  as  with 
assigiunents  and  transfers,  spectral 
efficiencies  and  technological 
developments  will  be  aided  by 
providing  PLMR  licensees  with  this 
same  flexibility.  Allowing  PLMR 
licensees  the  flexibility  to  modify  their 
licenses  for  CMRS  use  permits  the 
PLMR  licensee  to  assess  marketplace 
needs  and  economic  factors  when 
determining  the  best  and  most  efficient 
use  of  spectrum. 

i02.  We  disagree  with  those 
commenters  opposed  to  permitting  the 
incorporation  of  PLMR  spectnun  into 
CMRS  systems,  who  argue  that  it  will 
reduce  the  available  supply  of  PLMR 
spectrum.  They  note  that  the 
Commission's  purpose  in  eliminating 
intercategory  sharing  of  non-SMR 
spectrum  by  SMR  applicants  was  to  stop 
encroachment  on  PLMR  frequencies  by 
commercial  SMR  licensees  and 
eligibles,  and  argue  that  allowing  CMRS 
use  of  800  MHz  PLMR  spectrum  would 
further  exacerbate  the  current  shortage 
of  private  spectrum.  See  Amendment  of 
Part  90  of  the  Communications  Act 
Regxilatory  Treatment  of  Mobile 
Services,  PR  Docket  93-144,  First  Report 
and  Order,  Eighth  Report  and  Order  and 
Second  Further  Notice  of  Proposed 
Rulemaking,  61  FR  6138  and  61  FR  6212 
(February  16,  1996);  See  47  CFR 
90.621(e).  In  1997.  the  Conunission 
affirmed  its  decision  to  eliminate 
intercategory  sharing  by  SMR  eligibles. 
See  Memorandum  Opinion  and  Order 
on  Reconsideration.  We  do  not  find 
these  concerns  persuasive.  These 
objections  seem  to  envision  a  scenario 
in  which  current  PLMR  licensees 
voluntarily  surrender  their  rights  to 
frequencies  they  are  not  using  or  are 
using  inefficiently  and  these  frequencies 
are  then  returned  to  the  PLMR  pool  so 
as  to  be  available  for  licensing  to  other 
private  users.  It  has  been  our 
experience,  however,  that  liqensees  do 
not  in  any  large  measure  turn  back  to 
the  Commission  PLMR  frequencies  they 
no  longer  need  or  are  using  inefficiently: 
rather,  they  continue  to  hold  the 
spectrum.  Consequently,  we  believe  that 
allowing  licensees  to  modify  their 
licenses  for  CMRS  use  or  assign  or 
transfer  these  frequencies  to  CMRS 
entities  will  not  materially  affect  the 
supply  of  available  spectrum  for 
licensing  from  the  PLMR  pool. 

103.  However,  we  deny  Nextel's 
proposal  to  eliminate  the  distinction 
between  CMRS  spectrum  and  non- 
Public  Safety  PLMR  spectrum  with 
respect  to  initial  licensing.  We  believe 
that  the  existing  PLMR  pool  of 
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unassigned  frequencies  should  remain 
available  on  an  initial  basis  to  PLMR 
eligibles  only,  to  construct  new  systems 
or  expand  existing  systems.  Therefore, 
we  maintain  the  eligibility  criteria  for 
all  new  applications. 

104.  While  we  will  allow  inciimbent 
PLMR  licensees  to  transfer  or  modify 
their  licenses  for  CMRS  use,  we  do  not 
want  to  facilitate  trafficking  of  PLMR 
spectrum  [e.g.,  PLMR  eligibles  acquiring 
new  licenses  bom  the  existing  pool  of 
imassigned  frequencies  for  the  piupose 
of  selling  them  to  CMRS  providers).  We 
will  thus  preclude  a  licensee  that 
modifies  its  license  or  transfers  or 
assigns  its  license  to  a  CMRS  operator, 
or  an  affiliate  of  the  modifying  or 
assigning  licensee,  from  applying  for 
890  MHz  PLMR  spectnun  in  the  same 
area  for  one  year.  We  note  that  a  one- 
year  moratorium  has  been  imposed 
upon  General  Category  licensees  that 
make  partial  assignment  of  a  station's 
frBquencies  to  stem  trafficking  in 
licenses.  See  47  CFR  90.609(c). 

105.  In  addition,  we  will  allow 
modification  to  CMRS  use  or 
assignment  to  a  CMRS  operator  only  in 
the  case  of  PLMR  licenses  that  were 
initially  granted  at  least  five  years  prior 
to  the  modification,  transfer,  or 
assignment.  See  Competitive  Bidding 
Fifth  Report  and  Order  (explaining  that 
a  holding  period  would  be  imposed  to 
avoid  sham  arrangements  with 
broadband  PCS  licenses).  We  believe  a 
five-year  holding  period  is  appropriate 
because  such  a  requirement  has  been 
applied  to  other  situations  where 
specidation  and  trafficking  were 
concerns.  For  example,  our  rules 
provide  that  licensees  are  subject  to 
unjust  enrichment  payments  for  any 
license  transfer  that  occius  within  five 
years  of  the  license  grant.  See  47  CFR 
1.2111(b)(1).  In  this  regard,  we  also  note 
that  800  MHz  PLMR  licensees  can 
receive  an  extended  implementation 
period  for  of  up  to  five  years,  if  they 
demonstrate  that  such  a  period  is 
required  to  construct  the  proposed 
wide-area  system.  See  47  CFR  90.629. 
One  of  our  goals  in  requiring  a  holding 
period  is  to  ensure  that  these  channels 
will  continue  to  be  initially  licensed 
only  to  entities  that  will  use  them  for 
PLMR  communications.  A  holding 
period  of  less  than  five  years  could 
undermine  this  goal  by  allowing  many 
wide-area  licensees  to  modify  or  transfer 
their  licenses  for  CMRS  use  before  they 
finish  construction. 

106.  We  will  not  apply  this  five  year 
holding  period  to  licenses  already 
granted,  or  for  which  the  application 
already  was  filed,  as  of  the  adoption 
date  of  the  Report  and  Order.  It  is  our 
belief  that  no  purpose  would  be  served 


by  applying  the  holding  period  to 
licenses  obtained  or  requested  before  we 
amended  our  rules  to  permit  assignment 
and/or  transfer  of  800  MHz  Business 
and  I/LT  channels  for  CMRS  use, 
because  prior  to  adoption  of  the  Report 
and  Order,  no  speculative  incentive  to 
acquire  Business  and  I/LT  frequencies 
can  be  inferred. 

107.  We  are  confident  that  the  rules 
adopted  herein,  coupled  with  existing 
requirements  in  our  rules,  provide  the 
necessary  safeguards  against  trafficking 
in  PLMR  licenses  for  the  pvupose  of 
assigning  the  license  to  a  CKQIS 
operator  or  using  the  spectrum  to 
provide  a  CMRS  service.  Section  90.155 
requires  the  licensee  to  have  its  station 
placed  in  operation  within  twelve 
months  frova  the  date  of  grant  to  avoid 
automatic  cancellation.  See  47  CFR 
90.155.  Moreover.  §90.609  requires 
complete  construction  of  the  radio 
facility  prior  to  any  transfer  or 
assignment.  See  47  CFR  90.609. 
Additionally,  §90.157  provides  that  a 
license  will  cancel  automatically  if  there 
is  discontinuance  of  station  operation 
for  twelve  months  or  more.  See  47  CFR 
90.157.  We  note  that  neither  the  one- 
year  moratorium  nor  the  five-year 
holding  requirement  is  applicable  to 
PLMR-to-PLMR  assignments  and/or 
transfers. 

108.  In  addition,  we  note  that  there 
have  been  incidents  of  interference  to 
public  safety  licensees  in  this  band  even 
though  CMRS  providers  operate  within 
their  licensed  parameters.  To  address 
this  issue,  an  FCC/public  safety/ 
industry  task  force  is  investigating 
solutions  for  preventing  and  fixing 
interference  to  800  MHz  public  saiety 
operations.  We  seek  to  avoid  the 
potential  for  future  incidents  of  such 
interference  that  could  result  from  the 
modification  of  PLMR  facilities  to 
CMRS.  Consequently,  we  will  require 
800  MHz  licensees  seeking  to  use 
spectrum  for  CMRS,  upon  submitting  a 
modification  application,  to:  (a)  certify 
that  the  co-  or  adjacent  channel  800 
MHz  public  safety  licensees  in  the  same 
geographic  area  have  been  notified  of 
the  application;  and  (b)  commit  that 
they  will  take  affirmative  steps  to  avoid 
harmful  interference  to  such  public 
safety  licensees.  See  also  47  CFR 
90.173(b),  90.403(e)  (requiring  licensees 
to  undertake  precautions  to  avoid 
harmful  interference).  We  believe  that 
these  actions  together  will  reduce  the 
risk  of  increased  interference  in  this 
band. 

109.  All  800  MHz  PLMR  licenses, 
including  those  granted  before  the  rule 
change,  may  be  assigned,  transferred  or 
modified  in  accordance  with  the  new 
rules  set  forth  herein.  In  addition,  all 


new  and  pending  applications  for 
assignment,  transfer,  or  modification 
will  be  subject  to  these  new  rules. 
However,  other  transactions  were 
approved  under  previous  and  arguably 
more  flexible  terms  and  conditions.  In 
this  connection,  we  note  that  an 
application  for  review  is  pending  with 
respect  to  the  prior  Nextel  applications 
and  associated  waiver  requests.  Thus,  in 
that  regard,  we  believe  that  we  should 
defer  any  decision  affecting  the 
transactions  associated  with  the  Nextel 
waivers  to  the  dispositio'n  of  the 
application  for  review.  We  believe  that 
this  approach  will  provide  us  with 
flexibility  with  respect  to  our  treatment 
of  the  issues  raised  in  the  application 
for  review. 

V.  Revision  of  Part  90  Multiple 
Licensing  Rules 

110.  Background.  In  the  NPRM,  we 
sought  comment  on  whether  eliminating 
or  modifying  the  multiple  licensing 
rules  would  be  appropriate  in  light  of 
the  potential  expansion  of  our  auction 
authority  to  include  private  radio 
services.  The  midtiple  licensing  rules 
provide  that  two  or  more  entities  may  be 
licensed  for  the  same  land  station, 
provided  that  each  licensee  complies 
with  the  Commission's  Rules  regarding 
permissible  commiuiications  and  each 
licensee  is  eligible  for  the  &^uency(ies) 
on  which  the  land  station  operates.  See 
47  CFR  90.185. 

111.  A  "multiple-licensed"  system, 
also  known  as  a  "commimity  repeater," 
is  a  base  station  in  the  part  90  private 
land  mobile  radio  services  which 
functions  as  a  mobile  relay,  enabling 
low  power  mobile  units  to  commiuiicate 
with  one  another  over  a  wide  area  by 
picking  up  a  signal  from  one  luiit  and 
repeating  it  to  another.  Generally,  the 
licensees  who  share  a  multiple-licensed 
facility  have  been  brought  together  by  a 
third  party,  often  the  manufacturer  of 
the  land  mobile  equipment  or  a  retailer, 
who  operates  the  station  on  a  profit- 
making  basis.  The  Commission  does  not 
usually  regulate  this  third  party's 
activity  and  the  third  party  is  not 
licensed  by  the  Commission.  Multiple 
licensing  has  been  a  widespread 
practice  in  the  land  mobile  services 
since  the  1960s. 

112.  Discussion.  We  agree  that 
multiple  licensing  is  still  permissible  as 
a  matter  of  law  and  desirable  as  a  matter 
of  public  policy  because  the  "practical 
realities"  which  led  to  the  development 
of  community  repeaters  continue  to 
prevail.  A  commenter  states  that  most 
part  90  licensees  cannot  independently 
afford  the  monthly  site  rent  for  a  tower 
or  rooftop  which  could  provide  the 
necessary  coverage,  and  that  if  each 
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entity  had  to  construct  a  separate 
system,  it  would  be  difficult  to 
coordinate. 

113.  In  addition,  given  the  light 
response  to  our  request  for  comment  on 
whether  to  modify  the  multiple 
licensing  rules,  we  will  not  eliminate 
multiple  licensing.  Furthermore, 
eliminating  multiple  licensing  would  be 
contrary  to  our  current  efforts  to 
introduce  more,  not  less,  flexibility  in 
how  licensees  use  their  spectrum.  Thus, 
we  will  continue  to  closely  monitor 
multiple-licensed  systems  and  judge 
their  validity  on  a  case-by-case  basis. 

G.  Section  337  Licensing  for  Public 
Safety  Senrices 

114.  Background.  The  Balanced 
Budget  Act  added  a  new  section  337  to 
the  Communications  Act.  Section  337  of 
the  Communications  Act,  inter  alia, 
provides  certain  public  safety  entities 
the  opportxuiity  to  apply  for  unused 
spectnun  not  otherwise  allocated  for 
public  safefy  use.  For  purposes  of 
applying  section  337  and  determining 
who  may  invoke  its  provisions, 
subsection  337(f)  defines  the  term 
"public  safety  services"  as  "services — 

(A)  the  sole  or  principal  purpose  of 
which  is  to  protect  the  safety  of  life, 
health  or  property; 

(B)  that  are  provided — 

(i)  by  State  or  local  govenunent 
entities;  or 

(ii)  by  nongovernmental  organizations 
that  are  authorized  by  a  governmental 
entity  whose  primary  mission  is  the 
provision  of  such  services;  and 

(C)  that  are  not  made  commercially 
available  to  the  public  by  the  provider." 

115.  The  terms  and  conditions  under 
which  an  eligible  entity  may  apply  to 
the  Commission  for  spectrum  under 
section  337  are  provided  at  subsection 
(c)(1)  of  section  337  as  follows: 

(c)  Licensing  of  Unused  Frequencies 
for  Public  Safety  Services. — 

(1)  Use  of  unused  channels  for  public 
safety  services. — Upon  application  by 
an  entity  seeking  to  provide  public 
safety  services,  the  Commission  shall 
waive  any  requirement  of  this  Act  or  its 
regulations  implementing  this  Act 
(other  than  its  regulations  regarding 
harmful  interference)  to  the  extent 
necessary  to  permit  the  use  of 
unassigned  frequencies  for  the  provision 
of  public  safety  services  by  such  entity. 
An  application  shall  be  granted  under 
this  subsection  if  the  Commission  finds 
that— 

(A)  no  other  spectrum  allocated  to 
public  safety  services  is  immediately 
available  to  satisfy  the  requested  public 
safety  service  use; 

(B)  the  requested  use  is  technically 
feasible  without  causing  harmful 


interference  to  other  spectrum  users 
entitled  to  protection  fttjm  such 
interference  under  the  Commission's 
regulations; 

(C)  the  use  of  the  imassigned 
frequency  for  the  provision  of  public 
safety  services  is  consistent  with  other 
allocations  for  the  provision  of  such 
services  in  the  geographic  area  for 
which  the  application  is  made; 

(D)  the  unassigned  frequency  was 
allocated  for  its  present  use  not  less 
than  2  years  prior  to  the  date  on  which 
the  application  is  granted;  and 

(E)  granting  such  application  is 
consistent  with  the  public  interest. 

116.  If  the  Commission  finds  that  the 
applicant  satisfies  the  statutory  criteria, 
the  authorization  pursuant  to  section 
337  is  granted.  Providers  of  public 
safety  services  may  obtain  spectrum  via 
section  337(c)  without  engaging  in 
competitive  bidding. 

117.  In  the  NPRM,  we  sought 
comment  on  how  to  apply  the  statutory 
criteria.  We  specifically  requested 
commenters  to  address  the  statutory 
requirement  that  the  frequency  applied 
for  be  "unassigned"  and  that  die 
showing  necessary  to  demonstrate  that 
granting  the  application  would  be  in  the 
public  interest,  with  particular  attention 
to  the  question  of  whether  it  would  be 
in  the  public  interest  for  applicants 
seeking  to  provide  public  safety  services 
to  apply  for  frequencies  that,  while  not 
yet  licensed  to  another  entity,  already 
have  been  identified  and  designated  by 
the  Commission  as  frequencies  to  be 
licensed  by  auction.  Since  enactment  of 
the  statute,  we  have  issued  several 
decisions  on  section  337  applications. 

118.  Discussion.  Some  commenters 
suggest  that  an  applicant  need  not 
satisfy  all  five  statutory  criteria  to  satisfy 
the  requirements  of  section  337(c),  if  it 
makes  a  particularly  strong  showing  for 
the  factors  it  does  meet.  We  disagree. 
We  do  not  find  any  statutory  basis  or 
legislative  historj'  supporting  such  a 
conclusion.  Indeed,  die  legislative 
history  clearly  states,  "Before  granting 
applications  under  this  subsection,  the 
Commission  must  make  five  specific 
findings."  All  five  statutory  criteria 
must  be  satisfied  to  receive 
authorization  based  on  a  section  337 
request. 

119.  In  addition,  we  believe  that 
further  exposition  regarding  two  of  the 
criteria  is  warranted.  With  regard  to  the 
statutory  requirement  that  "no  other 
spectrum  allocated  to  public  safety 
services  is  immediately  available  to 
satisfy  the  requested  public  safety 
service  use,"  several  section  337 
applicants  apparently  have  interpreted 
this  provision  as  only  requiring  a 
showing  that  no  public  safety 


fr^uencies  are  currentiy  available  in 
the  same  band  as  the  frequencies  being 
requested.  We  disagree  with  this 
interpretation.  We  believe  that  the 
statutory  language  is  clear  in  that  it 
expressly  requires  that  no  other 
spectrum  allocated  to  public  safety 
services  be  available  without  any 
qualification.  Thus,  we  believe  that  the 
statute  requires  that  there  be  no 
imassigned  public  safety  spectrum,  or 
not  enough  for  the  proposed  public 
safety  use,  in  any  band  in  the 
geographic  area  in  which  the  section 
337  applicant  seeks  to  provide  public 
safety  services. 

120.  With  regard  to  the  statutory 
requirement  that  "granting  such 
application  is  consistent  with  the  public 
interest,"  we  believe  that  our  analysis 
under  this  criterion  generally  will  entail 
a  balancing  of  various  public  interest 
factors.  For  instance,  some  commenters 
assert  that  unlicensed  spectrum  should 
be  available  to  entities  seeking  to 
provide  public  safety  services,  even  if 
the  spectrum  is  in  the  process  of  being 
auctioned.  We  agree  that  spectrum  does 
not  per  se  become  unavailable  to  section 
337  applicants  once  we  have  initiated 
the  competitive  bidding  process. 
Competing  spectrum  management  goals 
may  be  implicated  by  section  337 
requests,  depending  upon  when  such 
requests  are  filed  during  the  competitive 
bidding  process.  On  the  one  hand,  we 
do  not  believe  that  Congress  intended 
for  section  337  applications  to 
compromise  or  frustrate  the  competitive 
bidding  process  generally.  On  the  other 
hand,  there  may  be  circumstances  in 
which  the  public  interest  would  warrant 
grant  of  a  section  337  request  on 
spectrum  that  is  subject  to  competitive 
bidding.  Thus,  we  conclude  that  the 
state  of  the  competitive  bidding  process 
when  the  section  337  application  is 
received  is  relevant  to  our 
determination  of  whether  grant  of  the 
waiver  request  and  the  associated 
application(s)  is  in  the  public  interest, 
as  required  by  subsection  (c)(1)(E). 

121^  As  a  result,  we  will  balance  such 
determinations  on  a  case-by-case  basis. 
In  a  number  of  cases  to  date  we  have 
granted  section  337  requests  utilizing 
the  five  criteria  for  spectrum  that  was 
potentially  subject  to  auction.  For 
example,  we  granted  such  a  request  by 
South  Bay  Regional  Communications 
Authority  for  channels  in  the  470-512 
MHz  band.  As  part  of  that  grant  we 
assigned  auctionable  narrowband  PCS 
channels  to  a  third  party  that  applied  for 
the  same  channels  South  Bay  requested. 
This  resolution  enabled  South  Bay  to 
gain  access  to  spectrum  it  needed  for 
important  public  safety  needs.  In 
another  instance,  the  Wireless 
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TeleconununicatioDS  Bureau  granted  a 
section  337  request  for  channels  that 
had  been  designated  for  auction  in  the 
900  MHz  band.  The  Bureau  weighed  the 
five  factors  in  the  statute,  and 
detennined  that  a  grant  was  warranted, 
despite  the  fact  the  spectrum  was 
subject  to  an  application  fireeze  and  a 
paging  auction.  Significantly,  at  the  time 
the  section  337  request  was  filed  in  this 
case,  the  auction  date  had  not  yet  been 
established  for  the  frequencies  at  issue. 

122.  Therefore,  in  reviewing  section 
337  waiver  requests,  we  will  balance  a 
variety  of  public  interest  factors  such  as 
the  likelihood  that  the  spectrum  will  be 
auctioned,  the  likely  timetable  for  such 
an  auction,  and  the  effect  that  grant  of 
the  request  may  have  on  such  a  future 
auction  against  the  stated  needs  of  the 
applicant  and  o\ii  obligation  to  promote 
public  safety.  Section  337  requests 
received  early  in  the  competitive 
bidding  process,  before  an  auction  is 
announced,  will  likely  weigh  more  in 
favor  of  a  grant  than  requests  received 
on  the  eve  of  an  auction.  For  example, 
at  the  rulemaking  stage,  when  we  are 
soliciting  comments  on  whether  to 
auction  a  particular  spectrum  band,  we 
may  give  more  weight  to  the  public 
interest  considerations  of  the  public 
safety  applicant  than  to  our  concerns 
about  the  impact  on  the  auction  process. 
However,  once  the  mechanisms  for  a 
particular  spectrum  auction  are  in  place, 
beginning  with  the  issuance  of  a  Public 
Notice  annoimcing  the  date  of  the 
auction  (typically  foiu'  to  six  months 
before  the  auction),  the  competitive 
bidding  process  is  substantially 
underway.  At  this  jiuictiire,  we  believe 
that  accepting  section  337  applications 
woidd  substantially  impair  our  ability  to 
conduct  an  orderly  auction,  on  which 
prospective  bidders  depend  in  planning 
their  auction  strategies.  Consequently, 
such  requests  will  be  subject  to  stricter 
review  than  those  received  earlier,  and 
we  anticipate  that  only  in  highly 
extraordinary  circumstances  will  they 
be  foimd  to  satisfy  the  requirements  of 
section  337(c)(1)(E).  In  these  situations, 
section  337  applicants  will  be  expected 
to  provide  a  showing  that  grant  of  their 
requests  would  result  in  significant 
public  interest  benefits  that  outweigh 
the  uncertainty  and  disruption  to  the 
auction  process  that  woidd  be 
associated  with  a  grant  of  their 
requested  waiver. 

123.  Finally,  we  take  this  opportunity 
to  streamline  our  processing  of  section 
337  requests  by  amending  our  rules  to 
require  that  section  337  requests  be  filed 
in  the  same  manner  and  on  the  same 
form(s)  as  ordinary  applications 
requesting  the  subject  spectrum. 
Specifically,  section  337  waiver  requests 


and  applications  for  commercial 
spectrum  must  be  filed  through  the 
Universal  Licensing  System  using  Form 
601  Main  Form  and  Schedules  B  and  J, 
and  applicants  will  need  to  register  their 
Taxpayer  Identification  Number  or 
Employer  Identification  Number. 
Additionally,  antennas  that  require 
registration  must  be  registered  prior  to 
filing  the  request. 

H.  Final  Regulatory  Flexibility  Analysis 

124.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  in  the  NPRM 
in  WT  Docket  99-87.  See 
Implementation  of  Sections  309(j)  and 
337  of  the  Communications  Act  of  1934 
as  Amended;  Promotion  of  Spectrum 
Efficient  Technologies  on  Certain  Part 
90  Frequencies;  Establishment  of  Public 
Service  Radio  Pool  in  the  Private  Mobile 
Frequencies  Below  800  MHz,  WT 
Docket  No.  99-87,  RM-9332,  RM-9405, 
Notice  of  Proposed  Rule  Making,  64  FR 
28130  (May  25, 1999).  The  Commission 
sought  written  public  comment  on  the 
issues  and  proposals  in  the  NPRM, 
including  comment  on  the  IRFA.  The 
comments  received  are  discussed.  This 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  conforms  to  the  RFA.  See  5 
U.S.C.  604. 

/.  Need  for,  and  Objectives  of,  the  Report 
and  Order 

125.  The  Report  and  Order  was 
initiated  to  evaluate  the  Commission's 
auction  authority  for  wireless 
telecommunications  services  following 
the  enactment  of  the  Balanced  Budget 
Act  of  1997.  The  Balanced  Budget  Act 
revised  the  original  spectrum  auction 
standard  that  had  been  established 
imder  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  In  the 
Report  and  Order,  we  develop  a 
framework  for  making  certain 
determinations  for  futiue  licensing  of 
the  private  wireless  services  and  the 
scope  of  the  Balanced  Budget  Act's 
exemption  from  competitive  bidding  for 
licenses  and  permits  issued  for  public 
safety  radio  services.  In  attempting  to 
maximize  the  use  of  private  radio 
spectrum,  we  continue  our  efforts  to 
improve  the  efficiency  of  spectrum  use, 
maintain  public  safety  services,  reduce 
the  regulatory  burden  on  spectrum 
users,  facilitate  technological 
innovation,  and  provide  opportunities 
for  development  of  competitive  new 
service  offerings.  The  policies  adopted 
in  the  Report  and  Order  are  also 
designed  to  implement  Congress'  goal  of 
giving  small  businesses  the  opportunity 
to  participate  in  the  provision  of 
spectrum-based  services  in  accordance 


with  section  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.  See  47  U.S.C.  309(j)(3)(B):  see 
also  47  U.S.C.  257. 

126.  The  Report  and  Order  also 
amends  certain  part  1  and  90  rules  to 
conform  the  application  and  licensing 
procedures  in  the  private  radio  services 
with  the  new  policies  described  in  the 
Report  and  Order.  In  particular,  these 
amendments  adopt  filing  procedures  for 
license  applications  submitted  piirsuant 
to  section  337  of  the  Communications 
Act,  describe  procedures  by  which 
mutually  exclusive  applications  for 
licenses  in  the  public  safety  radio 
services  will  be  resolved,  and  revise 
certain  part  90  regulations  applicable  to 
the  Private  Land  Mobile  Radio 
("PLMR")  services. 

/.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Rules  Will  Apply 

127.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  ndes,  if  adopted.  See  5 
U.S.C.  603(b)(3).  Under  the  RFA,  small 
entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  See  5 
U.S.C.  601(6).  The  RFA  generally 
defines  the  term  "small  business"  as 
having  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  Compare  5  U.S.C. 
601(3)  (RFA)  with  15  U.S.C.  632  (SBA). 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  See  Small  Business  Act,  5  U.S.C. 
632  (1996).  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field.  "  5  U.S.C.  601(4).  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations. 

128.  The  rule  cnanges  effectuated  by 
the  Report  and  Order  apply  to  users  of 
public  safety  radio  services,  and  private 
radio  licensees  that  are  regulated  under 
part  90  of  the  Commission's  rules,  and 
may  also  affect  manufacturers  of  radio 
equipment.  An  analysis  of  the  number 
of  small  entities  affected  follows. 

129.  Public  Safety  radio  services  and 
Governmental  entities.  Public  Safety 
radio  services  include  police,  fire,  local 
governments,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  With  the  exception  of 
the  special  emergency  service,  these 
services  are  governed  by  subpart  B  of 
part  90  of  the  Commission's  rules.  See 
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47  CFR  90.15  through  90.27.  The  police 
service  includes  26,608  licensees  that 
serve  state,  coimty  and  municipal 
enforcement  through  telephony  (voice), 
telegraphy  (code)  and  teletype  and 
facsimile  (printed  material).  The  fire 
radio  service  includes  22,677  licensees 
comprised  of  private  volunteer  or 
professional  fire  companies  as  well  as 
units  imder  governmental  control.  The 
local  government  service  that  is 
presently  comprised  of  40,512  licensees 
that  are  state,  county  or  municipal 
entities  that  use  the  radio  for  official 
purposes  not  covered  by  other  public 
safety  services.  There  are  7,325 
licensees  within  the  forestry  service 
which  is  comprised  of  licensees  from 
state  departments  of  conservation  and 
private  forest  organizations  who  set  up 
communications  networks  among  fire 
lookout  towers  and  ground  crews.  The 
9,480  state  and  local  governments  are 
licensed  to  highway  maintenance 
service  provide  emergency  and  routine 
communications  to  aid  other  public 
safety  services  to  keep  main  roads  safe 
for  vehicular  traffic.  The  1,460  licensees 
in  the  Emergency  Medical  Radio  Service 
(EMRS)  use  the  39  channels  allocated  to 
this  service  for  emergency  medical 
service  communications  related  to  the 
actual  delivery  of  emergency  medical 
treatment.  See  47  CFR  90.15  through 
90.27.  The  19,478  licensees  in  the 
special  emergency  service  include 
medical  services,  rescue  organizations, 
veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school 
buses,  beach  patrols,  establishments  in 
isolated  areas,  communications  standby 
facilities  and  emergency  repair  of  public 
communication  facilities.  See  47  CFR 
90.33  through  90.55.  The  SBA  rules 
contain  a  definition  for  small 
radiotelephone  (wireless)  companies, 
which  encompasses  business  entities 
engaged  in  radiotelephone 
communications  employing  no  more 
that  1,500  persons.  See  13  CFR  121.201 
(SIC  Code  4812).  There  are  a  total  of 
approximately  127,540  licensees  within 
these  services.  Governmental  entities  as 
well  as  private  businesses  comprise  the 
licensees  for  these  services.  The  RFA 
also  includes  small  governmental 
entities  as  a  part  of  the  regulatory 
flexibility  analysis.  "Small 
govertunental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 


50,000.  The  Census  Biu-eau  estimates 
that  this  ratio  is  approximately  acciu-ate 
for  all  governmental  entities.  "Thus,  of 
the  85,006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities. 

130.  Specialized  Mobile  Radio 
("SMR").  The  Commission  awards 
bidding  credits  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  to  two  tiers  of  firms:  (1) 
"small  entities,"  those  with  revenues  of 
no  more  than  $15  million  in  each  of  the 
three  previous  calendar  years;  and  (2) 
"very  small  entities,"  those  vriih 
revenues  of  no  more  than  $3  million  in 
each  of  the  three  previous  calendar 
years.  The  regulations  defining  "small 
entity"  and  "very  small  entity"  in  the 
context  of  800  MHz  SMR  (upper  10 
MHz  and  lower  230  channels)  and  900 
MHz  SMR  have  been  approved  by  the 
SBA.  The  Commission  does  not  know 
how  many  firms  provide  800  MHz  or 
900  MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assiune,  for  our  purposes  here,  that  all 
of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  (upper  10  MHz)  and  900 
MHz  SMR  bands.  There  were  60 
winning  bidders  that  qualified  as  small 
and  very  small  entities  in  the  900  MHz 
auction.  Of  the  1,020  licenses  won  in 
the  900  MHz  auction,  263  licenses  were 
won  by  bidders  qualifying  as  small  and 
very  small  entities.  In  the  800  MHz  SMR 
auction,  38  of  the  524  licenses  awarded 
were  won  by  small  and  very  small 
entities. 

131.  Estimates  for  PLMR  Licensees. 
Private  land  mobile  radio  systems  serve 
an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users,  nor  has  the 
SBA  developed  any  such  definition.  The 
SBA  rules  do,  however,  contain  a 
definition  for  small  radiotelephone 
(wireless)  companies.  See  13  CFR 
121.201  (SIC  Code  4812).  Included  in 
this  definition  are  business  entities 
engaged  in  radiotelephone 
communications  employing  no  more 
that  1,500  persons.  According  to  the 
Bureau  of  the  Census,  only  twelve 
radiotelephone  firms  of  a  total  of  1,178 


such  firms  which  operated  during  1992 
had  1,000  or  more  employees.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area.  The  Commission's  fiscal  year  1994 
annual  report  indicates  that,  at  the  end 
of  fiscal  year  1994,  there  were  1,101,711 
licensees  operating  12,882,623 
transmitters  in  the  PLMR  bands  below 
512  MHz. 

132.  Equipment  Manufacturers.  We 
anticipate  that  at  least  six  radio 
equipment  manufacturers  will  be 
affected  by  our  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  conununications 
equipment  manufacttu«r  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  See  13  CFR 
121.201,  Standard  Industiial  Code  (SIC) 
3663.  Census  Bureau  data  indicate  that 
there  are  858  U.S.  firms  that 
manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  therefore  be  classified  as  small 
entities. 

K.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

133.  The  Report  and  Order  establishes 
a  framework  for  making  certain 
determinations  for  futiu^  licensing  of 
the  private  wireless  services  and  the 
scope  of  the  Balanced  Budget  Act's 
exemption  from  competitive  bidding  for 
licenses  and  permits  issued  for  public 
safety  radio  services.  The  Report  and 
Order  also  imposes  new  compliance 
requirements  for  part  90  PLMR  licensees 
seeking  to  modify  their  licenses  to  for 
use  in  CMRS  systems.  * 

134.  We  make  minor  revisions  to  the 
compliance  requirements  in  Parts  1  and 
90  of  the  Commission's  Rules  to 
conform  the  application  and  licensing 
procedures  in  the  private  and  public 
safety  radio  services  with  the  policies 
described  in  the  Report  and  Order. 
These  amendments  require  public  safety 
applicants  seeking  lisense  section  337  of 
the  Commimications  Act  to  file  using 
the  Commission's  Web-based  Universal 
Licensing  System,  and  require  PLMR 
licensees  seeking  to  modify  800  MHz 
non-Public  Safety  PLMR  licenses  for  use 
in  CMRS  systems  to  demonstrate  that 
they  meet  the  requirements  to  be 
eligible  for  such  modifications. 

135.  Also,  in  response  to  incidents  of 
interference  to  public  safety  licensees,  a 
joint  task  force  composed  of  members  of 
the  public  safety  community. 
Commission  licensees,  and  Commission 
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representatives  is  investigating  solutions 
for  preventing  and  fixing  interference  to 
800  MHz  public  safety  operations.  We 
seek  to  avoid  the  potential  for  further 
incidents  of  such  interference  that  could 
result  firom  the  conversion  to  CMRS. 
Consequently,  we  will  require  licensees 
seeking  to  convert  to  CMRS,  upon 
submitting  a  modification  application, 
to: 

(a)  Certify  that  the  co-  or  adjacent- 
channel  800  MHz  public  safety 
licensees  in  the  same  geographic  area 
have  been  notified  of  the  application; 
and 

(b)  Commit  that  they  will  take 
affirmative  steps  to  avoid  harmful 
interference  to  such  public  safety 
licensees.  We  believe  that  these  actions 
together  will  reduce  the  risk  of 
increased  interference  in  this  band. 

L.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

136.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  aveiilable  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi'om 
coverage  of  the  rule,  or  any  part  thereof, 
for  smdl  entities.  See  5  U.S.C.  603(c). 

137.  The  part  1  nde  adopted  in  the 
Report  and  Order  clarifies  our  policies 
with  regard  to  the  processing  of 
applications  for  licenses  in  the  public 
safety  radio  services  under  section  337 
of  the  Communications  Act.  While  we 
considered  the  alternative  of  accepting 
section  337  requests  on  an  ad  hoc  basis, 
such  an  approach  would  not  eliminate 
the  procedural  uncertainties  faced  by 
public  safety  entities  seeking  spectnun. 
Further,  clarification  of  the  process  and 
use  of  the  electronic  ULS  will  greatly 
reduce  the  cost  of  preparing  wireless 
applications  and  pleadings,  while 
increasing  the  speed  of  the  licensing 
process.  We  expect  that  these  changes 
will  benefit  all  public  safety  entities, 
including  those  96%  of  governmental 
entities  considered  to  be  small  entities. 
Further,  use  of  the  ULS  will  present 
tremendous  advantages  for  small 
businesses  because  it  permits  access  to 
licensing  informatien  at  tremendously 
reduced  costs.  Finally,  we  observe  that 
we  continue  to  review  the  burdens 
imposed  by  these  and  other  regidations 


in  our  bieiuiial  review  processes  in  an 
effort  to  minimize  regulatory  impacts. 

138.  The  part  90  regulations  amended 
by  this  permit  the  conversion  of  800 
MHz  non-Public  Safety  PLMRS 
licensees  be  permitted  to  convert  their 
spectrum  to  CMRS  use  under  certain 
circumstances,  and  clarify  that  spectrum 
in  the  800  MHz  non-Public  Safefy 
PLMRS  may  not  be  shared  under  oiu' 
part  90  multiple  licensing  rule.  We 
denied  a  proposal  to  eliminate  the 
distinction  between  CMRS  spectrum 
and  non-Public  Safety  PLMR  spectrum 
with  respect  to  initial  licensing.  We 
believe  that  the  existing  PLMR  pool  of 
unassigned  fi^quencies  should  remain 
available  on  an  initial  basis  to  PLMR 
eligibles  only,  to  construct  new  systems 
or  expand  existing  systems.  Therefore, 
we  maintain  the  eligibility  criteria  for 
all  new  applications.  Similarly,  we 
considered  an  alternative  of  permitting 
PLMRS  licensees  to  convert  their 
spectrum  without  restriction,  but 
rejected  that  idea  because  it  would 
undercut  important  public  interest 
objectives.  The  Report  and  Order 
imposes  a  holding  period  to  prevent 
trafficking  of  PLMR  spectrum  (e.g., 
PLMR  eligible  acquiring  new  PLMR 
licenses  from  existing  pool  of 
unassigned  frequencies  for  the  purpose 
of  selling  them  to  CMRS  providers). 
Rather  than  negatively  impact  small 
businesses,  we  believe  that  this  rule 
change  is  likely  to  benefit  small 
business  PLMR  licensees  by  giving  them 
greater  ability  to  assess  marketplace 
needs  and  economic  factors  when 
determining  the  best  and  most  efficient 
use  of  spectrum.  We  believe  that  the 
benefits  of  this  nde  change  the  costs 
that  may  be  associated  with  providing 
the  required  notice  to  potentially 
affected  public  safety  licensees.  Further, 
the  Report  and  Order  finds  that 
allowing  licensees  to  convert  their 
fi«quencies  to  CMRS  use  or  assign  or 
transfer  these  fi^quencies  to  CMRS 
entities  will  not  aiffect  the  supply  of 
available  PLMR  spectnun  for  licensing 
from  the  PLMR  pool,  and  thus  should 
not  further  exacerbate  the  ciurent 
shortage  of  private  spectnun  available  to 
small  business  entities  and  other  PLMR 
eligibles. 

139.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  See  5  U.S.C.  801(a)(1)(A).  hi 
addition,  the  Commission  will  send  a 
copy  of  the  Report  and  Order,  including 
the  FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA.  A  copy  of  the 
Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 


published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

140.  Accordingly,  pursuant  to 
sections  1,  2,  4(i),  5(c).  7(a),  11(b),  301, 

302,  303,  307,  308,  309(j)  .  310,  312a, 
316,  319.  323,  324,  332,  333.  336.  337. 
and  351  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 152, 
154(i),  155(c),  157(a),  161(b),  301.  302. 

303.  307.  308.  309(j).  310,  312a,  316, 
319. 323, 324, 332, 333. 336, 337, and 
351,  the  Balanced  Budget  Act  of  1997, 
Public  Law  105-33.  Title  III,  111  Stat. 
251  (1997).  and  §§1.421  and  1.425  of 
the  Commission's  Rules,  47  CFR  1.421 
and  1.425,  it  is  ordered  that  the  Report 
and  Order  is  hereby  adopted. 

141.  It  is  further  ordered  that, 
pursuant  to  sections  1,  2,  4(i),  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152, 154(i)  and 
303,  and  §  1.425  of  the  Commission's 
Rules,  47  CFR  1.425,  the  Petition  for 
Rulemaking  filed  by  the  American 
Mobile  Telecommunications 
Association,  Inc.  on  July  30, 1999  (RM- 
9705)  is  denied. 

142.  It  is  further  ordered  that, 
pursuant  to  sections  1,2,  4(i),  303,  and 
337  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151. 152. 154(i), 
303,  and  337,  the  Petition  for 
Rulemaking  filed  by  UTC,  The 
Telecommunications  Association,  the 
American  Petroleum  Institute,  and  the 
Association  of  American  Railroads  on 
August  14,  1998  (RM-9405)  is  denied. 

143.  It  is  further  ordered  that  parts  1 
and  90  of  the  Commission's  Rules  are 
amended  as  set  forth,  and  that  these 
rules  shall  be  effective  March  5,  2001. 
except  §  90.621  which  contains 
information  collection  requirement  that 
has  not  been  approved  by  the  Office  of 
Management  and  Budget.  The  FCC  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  this  section. 

144.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  the  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration. 

List  of  Subfects  in  47  CFR  Parts  1  and 
90 

Radio.  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton,  \^ 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Federal  Register /Vol.  66,  No.  1/ Tuesday,  January  2,  2001 /Rules  and  Regulations 


55 


Commission  amends  47  CFR  parts  1  and 
90  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154(j). 
155.  225,  303(r),  309  and  325(e). 

2.  Section  1.913  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  1 .91 3    Application  forms;  electronic  and 
manual  filing. 

***** 

(g)  Section  337  Requests.  Applications 
to  provide  public  safety  services 
submitted  pursuant  to  47  U.S.C.  337 
must  be  filed  on  the  same  form  and  in 
the  same  manner  as  other  applications 
for  the  requested  frequency(ies). 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

3.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i).  11,  303(g).  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

4.  Section  90.179  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

190.179    Shared  use  of  radio  stations. 

*         *         *         *         * 

(g)  The  provisions  of  this  section  do 
not  apply  to  licensees  authorized  to 
provide  commercial  mobile  radio 
service  under  this  part,  including 
licensees  authorized  to  use  channels 
transferred  or  assigned  pursuant  to 
§  90.621(e)(2). 

5.  Section  90.621  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

i  90.621    Selection  and  assignment  of 
frequencies. 

***** 

(e)  *  *  * 

(2)  Notwithstanding  paragraph  (e)(5) 
of  this  section,  licensees  of  channels  in 
the  Industrial/Land  Transportation  and 
Business  categories  may  request  a 
modification  of  the  license,  see  §  1.947 
of  this  chapter,  to  authorize  use  of  the 
channels  for  commercial  operation.  The 
licensee  may  also,  at  the  same  time  or 
thereafter,  seek  authorization  to  transfer 
or  assign  the  license,  see  §  1.948  of  this 
chapter,  to  any  person  eligible  for 
licensing  in  the  General  or  SMR 
categories.  Applications  submitted 
pursuant  to  this  paragraph  must  be  filed 
in  accordance  with  the  rules  governing 
other  applications  for  Industrial/Land 
Transportation  and  Business  channels, 
and  will  be  processed  in  accordance 


with  those  rules,  except  that  the 
modification  application  and  the 
assignment  application  will  be  placed 
on  public  notice  in  accordance  with 
§  1.933  of  this  chapter.  Grant  of  requests 
submitted  pursuant  to  this  paragraph  is 
subject  to  the  following  conditions: 

(i)  A  licensee  that  modifies  its  license 
to  authorize  commercial  operations  will 
not  be  authorized  to  obtain  additional 
800  MHz  Business  or  Industrial/Land 
Transportation  category  channels  for 
sites  located  within  113  km  (70  mi.)  of 
the  station  for  which  the  license  was 
modified,  for  a  period  of  one  year  from 
the  date  the  license  is  modified.  This 
provision  applies  to  the  licensee,  its 
controlling  interests  and  their  affiliates, 
as  defined  in  §  1.2110  of  this  chapter. 

(ii)  With  respect  to  licenses  the  initial 
application  for  which  was  filed  on  or 
after  November  9,  2000,  requests 
submitted  ^pursuant  to  paragraph  (e)(2) 
of  this  section  may  not  be  filed  imtil  five 
years  after  the  date  of  the  initial  license 
grant.  In  the  case  of  a  license  that  is 
modified  on  or  after  November  9,  2000 
to  add  800  MHz  Industrial/Land 
Transportation  or  Business  ft^uencies 
or  to  add  or  relocate  base  stations  that 
expand  the  licensee's  the  interference 
contour,  requests  submitted  piirsuant  to 
paragraph  (e)(2)  of  this  section  for  these 
fi«quencies  or  base  stations  may  not  b» 
filed  until  five  years  after  such 
modification. 

(iii)  Requests  submitted  pursuant  to 
paragraph  (e)(2)  of  this  section  must 
include  a  certification  that  written 
notice  of  the  modification  application 
has  been  provided  to  all  Public  Safety 
licensees,  see  §  90.20(a),  with  base 
stations  within  113  km  (70  mi.)  of  the 
site  of  the  channel(s)  for  which 
authorization  for  commercial  use  is 
sought  that  operate  within  25  kHz  of  the 
center  of  those  channel(s).  If,  pursuant 
to  paragraph  (e)(2)  of  this  section, 
modification  and  assignment  or  transfer 
applications  are  filed  at  different  times, 
the  written  notice  required  by  this 
paragraph  must  be  provided  each  time. 

(iv)  Tne  applicant  must  certify  that  it 
will  take  reasonable  precautions  to 
avoid  causing  harmful  interference  to 
Public  Safety  licensees,  see  §  90.20(a), 
and  to  take  such  action  as  may  be 
necessary  to  eliminate  interference  to 
such  licensees  caused  by  its  operations. 
(When  an  assignment  or  transfer 
application  is  filed  pursuant  to 
paragraph  (e)(2)  of  this  section,  this 
representation  is  required  only  of  the 
assignee  or  transferee.)  Licensees  of 
stations  suffering  or  causing  harmful 
interference  are  expected  to  cooperate 
and  resolve  this  problem  by  mutually 
satisfactory  arrangements.  If  the 
licensees  are  unable  to  do  so,  the 


Commission  may  impose  restrictions 
including  specifying  the  transmitter 
power,  antenna  height,  or  area  or  hours . 
of  operation. 

***** 

(FR  Doc.  00-00040  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[I.D.I  21 200G] 

Atlantic  Highly  Migratory  Species 
(HMS)  Fisheries;  Pelagic  Shark 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Commercial  fishing  quota 

notification. 

SUMMARY:  NMFS  notifies  eligible 
participants  of  commercial  quotas  for 
pelagic  shark  species  for  the  2001 
fishing  year.  These  quotas  are  consistent 
with  the  regulations  issued  in  May  1 999 
to  implement  the  Fishery  Management 
Plan  for  Atlantic  Tunas.  Swordfish.  and 
Sharks. 

DATES:  The  fishery  opening  for  pelagic 
sharks  is  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze-Haugen  or  Karvl 
Brewster-Geisz.  301-713-2347;' fax  301- 
713-1917. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  under 
the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
(HMS  FMP),  and  its  implementing 
regulations  are  found  at  50  CFR  part  635 
issued  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

On  June  30, 1999,  in  the  course  of  a 
lawsuit  brought  by  commercial  shark 
fishermen  and  dealers,  NMFS  was 
enjoined  from  enforcing  the  1999 
regulations,  64  FR  29090  (May  28. 
1999),  regarding  Atlantic  shark 
commercial  catch  quotas  and  fish- 
counting  methods  (including  the 
counting  of  dead  discards  and  state 
commercial  landings  after  Federal 
closures)  that  are  different  horn  the 
quotas  and  fish-coimting  methods 
prescribed  by  the  1997  Atlantic  shark 
regulations,  62  FR  16648  (April  7,  1997). 
On  November  22,  2000,  NMFS  and  the 
Plaintiffs  signed  a  settlement  agreement. 
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On  December  7,  2000.  the  Court 
stipulated  to  the  agreement  and 
dissolved  the  injunction  against  the 
1999  HMS  FMP  commercial  shark 
regulations. 

NMFS  is  now  implementing  and 
enforcing  the  pelagic  shark  quotas 
established  in  the  May  28, 1999, 
regulations  (64  FR  29090).  The  annual 
2001  pelagic  shark  quota  is  as  follows: 
porbeagle  sharks,  92  mt  dw;  blue  sharks, 
273  mt  dw;  and  pelagic  sharks  other 
than  porbeagle  sharks,  488  mt  dw.  The 
first  semiaimual  quota  for  pelagic  sharks 
is  as  follows:  porbeagle  sharks,  46  mt 
dw;  blue  sharks,  136.5  mt  dw;  and 
pelagic  sharks  other  than  porbeagle 
sharks,  244  mt  dw.  This  fishery  will 


open  on  January  1,  2001.  When  the 
quotas  are  projected  to  be  reached  for 
this  fishery,  NMFS  will  file  notification 
of  closiue  at  the  Office  of  the  Federal 
Register  at  least  14  days  before  the 
effective  date. 

This  document  does  not  change  the 
quotas  or  fishing  season  lengths 
aimoimced  on  December  5,  2000,  for 
large  or  small  coastal  sharks  (65  FR 
75867).  NMFS  is  currently  developing 
an  emergency  rule  consistent  with  the 
settlement  agreement  for  these  fisheries. 

Those  vessels  that  have  not  been 
issued  a  limited  access  permit  under  50 
CFR  635.4  may  not  sell  sharks  and  are 
subject  to  the  recreational  retention 
limits  and  size  limits  specified  at  50 


CFR  635.22(c)  and  635.20(d), 
respectively.  The  recreational  fishery  is 
not  affected  by  any  closure  in  the 
commercial  fishery. 

Classification 

This  action  is  taken  imder  50  CFR 
part  635  and  is  exempt  firom  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  26,  2000. 
Val  Chambers, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-33449  Filed  12-29-00;  8:45  am] 

BIUJNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  mailing  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-46-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Model  PC-7  Airplanes. 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
98-08-22,  which  ciurently  requires 
inspecting  the  elevator  and  rudder 
attachment  brackets  for  cracks  and 
corrosion,  and  replacing  any  cracked  or 
corrosion-damaged  parts  on  certain 
Pilatus  Aircraft  Ltd.  (Pilatus)  Model  PC- 
7  airplanes.  AD  98-08-22  resulted  fi-om 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
eiirworthiness  authority  for  Switzerland. 
Since  the  issuance  of  AD  98-08-22, 
Pilatus  has  redesigned  the  brackets. 
Installation  of  these  brackets  should 
eliminate  the  cause  of  corrosion,  which 
resulted  in  cracks  or  corrosion  damage. 
The  proposed  AD  would  require  you  to 
replace  the  elevator  and  rudder 
attachment  brackets  with  peirts  of 
improved  design.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  elevator  and 
rudder  attachment  brackets  because  of 
cracks  or  corrosion  damage.  Such  failure 
could  result  in  the  elevator  or  rudder 
separating  from  the  airplane  with 
consequent  loss  of  airplane  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
February  5,  2001. 

ADDRESSES:  Send  three  copies  of  yovu 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
46-AD.  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  read 


conunents  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  service  information  that 
applies  to  the  proposed  AD  fi-om  Pilatus 
Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  6509;  facsimile: 
+41  41  610  3351.  You  may  read  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roman  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301 ,  Kansas  City, 
Missoiui  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  32^-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  We  invite  yovu  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  niunber  and  send  your 
comments  in  triplicate  to  the  address 
specified  imder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
by  the  closing  date  specified  above, 
before  acting  on  the  proposed  nde.  We 
may  change  the  proposals  contained  in 
this  notice  in  light  of  the  comments 
received. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  require  a 
change  to  the  proposed  rule.  You  may 
look  at  all  comments  we  receive.  We 
will  file  a  report  in  the  Rules  Docket 
that  siunmarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposal. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1 , 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandiun  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 


How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-46-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Reports  received  from  the 
Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Svtitzerland,  revealed 
instances  of  corrosion  and  cracking  in 
the  elevator  and  rudder  attachment 
brackets  on  Pilatus  Model  PC-7 
airplanes  that  have  been  operated  in 
areas  of  high  humidity  or  salt  content. 
This  caused  FAA  to  issue  AD  98-08-22, 
Amendment  39-10471  (63  FR  19175, 
April  17, 1998).  That  AD  requires  you 
to  inspect  the  elevator  and  rudder 
attachment  brackets  for  cracks  emd/or 
corrosion,  and  replace  any  cracked  or 
corrosion-damaged  parts,  as  applicable. 

What  has  happened  since  AD  98-08- 
22  to  initiate  this  action?  The  FOCA 
recently  notified  FAA  of  the  need  to 
change  AD  98-08-22.  The  FOCA  reports 
that  Pilatus  has  redesigned  the  elevators 
and  rudder  attachment  brackets. 
Installation  of  these  brackets  should 
inhibit  the  cause  of  corrosion,  which 
resulted  in  cracks  or  corrosion  damage. 

Is  there  service  information  that 
applies  to  this  subject?  Pilatus  has 
issued  Service  Bulletin  No.  55-005, 
dated  March  23,  2000. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin  includes 
procedures  for  removing  and  replacing 
the  elevator  and  rudder  attachment 
brackets  with  ones  of  improved  design. 

What  action  did  FOCA  take?  The 
FOCA  classified  this  service  bulletin  as 
mandatory  and  issued  Swiss  AD 
Number  HB  2000-411,  dated  September 
27,  2000,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  Switzerland  and  are 
type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 


5ff- 
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Following  this  bilateral  airworthiness 
agreement,  the  FOCA  has  kept  FAA 
informed  of  the  situation  described 
above. 

The  FAA's  Detennination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Model  PC-7  airplanes 
of  the  same  type  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 


— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  the  pmposed  AD  require? 
This  proposed  AD  would  supersede  AD 
98-08-22  with  a  new  AD  that  woidd 
require  you  to  incorporate  the  actions  in 
the  previously  referenced  service 
bidletin. 

Why  is  the  compliance  of  the  initial 
inspection  in  hours  time-in-service  (TIS) 
and  calendar  time?  The  affected 
airplanes  are  used  in  general  aviation 
operations.  Those  operators  may 
acciunulate  100  hours  TIS  on  the 
airplane  in  less  than  3  months.  We  have 
determined  that  the  dual  compliance 
time: 

— Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 


schedule  and  do  the  actions  in  this 
proposed  AD;  and 

— Ensures  that  the  unsafe  condition 
referenced  in  this  AD  will  be 
corrected  within  a  reasonable  time 
period  without  inadvertently 
grounding  any  of  the  affected 
airplanes. 

Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  affects  8  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  do  the  proposed 
modification: 


Latxxcost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

8  workhours  x  $60  per  hour  =  $480 „ 

Parts  wilt  be 

provided  t}y  the 

manufacturer 

free  of  charge 

$480 

$480x8  = 
$3,840. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  here  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  nationd 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  action  (1)  is  not  a  "significant 
regxdatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  adopted,  vdll  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 


criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  98-08-22, 
Amendment  39-10471  (63  FR  19175, 
April  17, 1998),  and  by  adding  a  new 
AD  to  read  as  follows: 

Pilatus  Aircraft  Ltd.:  Docket  No.  2000-CE- 
46-AD;  Supersedes  AD  98-08-22, 
Amendment  39-10471. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  PC-7  airplanes,  serial 
numbers  MSN  001  through  MSN  612,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  elevator  and  rudder 
attachment  brackets  because  of  cracks  or 
corrosion  damage,  which  could  result  in  the 
elevator  or  rudder  separating  from  the 
airplane  with  consequent  loss  of  airplane 
control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  do  the  following: 


Actions 


ComptlarKe 


Procedures 


(1)  Replace  ttie  horizontal  stabilizer  brackets 
with  new  parts  using  replacement  kit  No 
500.50.07.132  and  replace  the  vertk^al  sta- 
bilizer bracket  with  new  parts  using  replace- 
ment kit  No.  500.50.07.133. 

(2)  Do  not  install  any  parts  ktentified  as  ok) 
parts  in  replacement  kit  No.  500.50.07.132 
(or  FAA-approved  equivalent  part  numt)ers) 
or  500.5007.133  (or  FAA-approved  equiva- 
lent part  numtier). 


Within  the  next  100  hours  time-in-servk:e 
(TIS)  or  6  months  after  the  effective  date  of 
this  AD,  whchever  occurs  first,  unless  al- 
ready done. 

As  of  the  effective  date  of  this  AD 


Do  these  replacements  following  the  "Accom- 
plishment Instructions"  paragraph  of  Pilatus 
Service  Bulletin  No.  55-005,  dated  March 
23.  2000,  the  aircraft  maintenance  manuals, 
and  illustrated  parts  catalogs. 

Not  Applk^ble. 
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(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative.  Send 
your  request  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  under  AD  98-08-22,  which  is 
superseded  by  this  AD,  are  not  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(0  VWiere  can  I  get  information  about  any 
already-appmved  alternative  methods  of 
compliance?  Contact  Roman  Gabrys, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  do  the  requirements  of  this 
AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland.  You 
may  look  at  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506.  Kansas  City,  Missouri 
64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
98-08-22,  Amendment  39-10471. 

Note  2:  The  subject  of  this  AD  is  ad(lressed 
in  Swiss  AD  HB  2000-411.  dated  September 
27,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
December  21,  2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-33402  Filed  12-29-00;  8:45  am] 
BUUNG  CODE  4910-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-22-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eagle 
Aircraft  Pty.  Ltd.  Model  150B  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Eagle 
Aircraft  Pty.  Ltd.  (Eagle)  Model  150B 
airplanes.  The  proposed  AD  wotdd 
require  you  to  inspect  the  rudder  cables 
for  fraying,  cracks,  nicks,  etc.  (referred 
to  as  damage),  and  replace  any  damaged 
cables.  The  proposed  AD  would  also 
require  you  to  replace  the  rudder  cable 
pulleys  with  larger  diameter  pulleys  to 
eliminate  the  possibility  of  further 
damage.  The  proposed  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Australia. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
damaged  rudder  cables  caused  by 
chafing  of  the  cable  against  the  pulleys. 
Continued  airplane  operation  with 
damaged  cables  could  result  in  rudder 
cable  system  failure  with  possible  loss 
of  airplane  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  23,  2001. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2000-CE-22-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Eagle  Aircraft  Pty.  Ltd.,  Lot  700 
Cockburn  Road,  Henderson,  WA  6166 
Australia;  telephone:  (08)  9410  1077; 
facsimile:  (08)  9410  2430.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fredrick  A.  Guerin,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone: 
(562)  627-5232;  facsimile:  (562)  627- 
5210. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  The  FAA  invites  commepts  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argimients  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rides  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  pairts  of  the 
proposed  AD. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  Jime  1, 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandtmi  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-22-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Civil  Aviation  Safety 
Authority  (CASA),  which  is  the 
airworthiness  authority  for  Australia, 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Eagle  Model  150B 
airplanes.  The  CASA  reports  an 
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occurrence  whore  firayed  rudder  cables 
were  found  on  an  Eagle  Model  150B 
airplane.  Further  investigation  reveals 
that  the  diameter  of  the  rudder  cable 
pulleys  is  too  small  and  cables  rub 
against  these  pulleys. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Continued 
airplane  operation  with  damaged  cables 
could  result  in  rudder  cable  system 
feilure  with  possible  loss  of  airplane 
control. 

Is  there  service  information  that 
applies  to  this  subject?  Eagle  has  issued 
the  following  service  bulletins: 

— Service  Bulletin  No.  1059,  dated 
January  21, 1999,  which  includes 
procedures  for  inspecting  the  rudder 
cables  for  fraying,  cracks,  nicks,  etc. 
(referred  to  as  damage),  and  speciHes 
replacing  any  damaged  cables;  and 

— Service  Bulletin  No.  1076,  Revision  2, 
dated  December  14,  1999,  which 
includes  procedures  for  replacing  the 
rudder  cable  pulleys  with  larger 
diameter  pulleys  to  eliminate  the 
possibility  of  further  damage. 

What  action  did  CAA  take?  The 
CASA  classified  these  service  bulletins 
as  mandatory  and  issued  Australian  AD 
Number  X-TS/2,  effective  December  24, 
2000,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Australia. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  Australia  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 


applicable  bilateral  airworthiness 
agreement. 

Ihirsuant  to  this  bilateral 
airworthiness  agreement,  CASA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  CASA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— ^The  imsafe  condition  referenced  in 
this  dociunent  exists  or  could  develop 
on  other  Eagle  Model  150B  airplanes 
of  the  same  tjrpe  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  oe  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to: 
— Inspect  the  rudder  cables  for  fiaying, 
cracks,  nicks,  etc.  (referred  to  as 
damage),  and  replace  any  damaged 
cables;  and 
— Replace  the  rudder  cable  pulleys  with 
larger  diameter  pulleys  to  eliminate 
the  possibility  of  further  damage. 

Compliance  Time  of  the  Proposed  AD 

What  is  the  compliance  time  of  the 
proposed  AD?  The  compliance  time  of 
the  proposed  AD  would  be  to 
accomplish  the  inspection  and  rudder 
cable  pulley  replacement  "within  the 
next  100  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD"  and 


to  accomplish  any  necessary  cable 
replacement  "prior  to  further  flight  after 
the  inspection." 

Why  are  the  compliance  times  of  the ' 
Australian  AD  diffeivnt  from  the 
compliance  times  in  the  proposed  AD? 
The  Australian  AD  requires  (on  Eagle 
Model  150B  airplanes  registered  in 
Australia)  the  inspection  within  the        "x 
next  5  hours  of  service  and  requires  the 
pulley  replacement  within  100  hours  of 
operation.  These  are  the  compliance 
times  specified  in  the  service 
information.  We  do  not  have 
justification  to  require  the  inspection 
within  5  hours  of  service.  We  use 
compliance  times  such  as  this  when  we 
have  identified  an  urgent  safety  of  flight 
situation.  We  believe  that  100  hours  TIS 
will  give  the  owners/operators  of  the 
affected  airplanes  enough  time  to  have 
the  inspection  and  replacement 
accomplished  without  compromising 
the  safety  of  the  sailplanes. 

By  accomplishing  both  the  inspection 
and  replacement  at  the  same  time,  the 
owners/operators  of  the  affected 
airplanes  only  have  their  airplanes  out 
of  service  once  instead  of  twice. 

Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  affects  5  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection  of  the  rudder  cable 
and  proposed  replacement  of  the  rudder 
cable  pulley: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

5  workhours  x  $60  -  $300  

$286 

$586 

$2,930 

Replacement  cables,  if  necessary, 
would  cost  $305  per  airplane.  We  have 
no  way  of  determining  the  number  of 
rudder  cables  that  would  be  found 
damaged  during  the  proposed 
inspection. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 


woiUd  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu'es  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 


Eagle  Aircraft  Pty.  Ltd.:  Docket  No.  2000- 
CE-22-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  150B  airplanes,  serial 
numbers  001  thru  030,  that  are  certificated  in 
any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  detect  and  correct  damaged  rudder  cables 
caused  by  chafing  of  the  cable  against  the 
pulleys.  Continued  airplane  operation  with 
damaged  cables  could  result  in  rudder  cable 
system  failure  with  possible  loss  of  airplane 
control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect   the    rudder   cat>les    for   fraying, 
cracks,  nicks,  etc.  (referred  to  as  damage). 

(2)  Replace  any  rudder  cables  found  damaged 
during  the  inspection. 


(3)  Replace  the  mdder  cable  pulleys  with  new 
mdder  cable  pulleys,  part  numbers 
MS20220-1  and  MS20220-2,  change  pulley 
attachment,  and  reduce  cable  tension. 

(4)  Do  not  Install  any  rudder  cable  pulleys  that 
are  not  part  numbers  MS20220-1  and 
MS20220-2  (with  all  associated  hardware). 


Within   the   next    100   hours   tinr>e-in-servk» 

(TIS)  after  the  effective  date  of  this  AD. 
Prior  to  further  flight  after  the  Inspection  


Prior  to  further  flight  after  tt\e  inspectkm 


As  of  ttie  effective  date  of  this  AD 


In  accordance  with  Eagle  Servne  Bulletin  No. 

1059,  dated  January  21,  1999. 
In  accordance  with  the   instructions  in  ttie 

maintenance  manual,  as  specified  in  Eagle 

Service  Bulletin  No.  1059,  dated  January 

21,  1999. 
in  accordance  with  Eagle  Sennce  Bulletin  No. 

1076,    Revision   2,    dated   December    14, 

1999. 

Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
(AMOC)  provides  an  equivalent  level  of 
safety:  and 

(2)  The  Manager,  Los  Angeles  Aircraft 
Certification  Office,  approves  your  AMOC. 
You  may  submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office.  You  may  also  submit  your  request 
directly  to  the  Los  Angeles  Aircraft 
Certification  Office. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirehients  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Fredrick  A.  Guerin. 
Aerosp»ace  Engineer,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone:  (562)  627-5232;  facsimile:  (562) 
627-5210. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  imder 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  &x)m 
Eagle  Aircraft  Pty.  Ltd.,  Lot  700  Cockbum 
Road,  Henderson  WA  6166  Australia; 
telephone:  (08)  9410  1077;  facsimile:  (08) 
9410  2430.  You  may  examine  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Australian  AD  Number  X-TS/2,  effective 
December  24,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
December  22,  2000. 
Marvin  R.  Nuss, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  00-33403  Filed  12-29-00:  8:45  am] 
nUJNG  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-67-AO] 

RiN2120-AA64 

Airworthiness  Directives;  PIAGGIO 
AERO  INDUSTRIES  S.p.A  Model  P-180 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  PIAGGIO 
AERO  INDUSTRIES  S.p.A  (PL\GGIO) 
Model  P-180  airplanes.  The  proposed 
AD  would  require  you  to  inspect  the 
flap  actuators  for  incorrect  maneuvering 
and  evidence  of  grease  and  oxidation 
around  the  gear  box  (actuators  with  any 
of  these  conditions  are  referred  to  as 
problem  actuators).  If  you  find  a 
problem  actuator,  the  proposed  AD 
would  require  you  to  immediately 
replace  the  flap  actuators  with  improved 
design  actuators  or  repair  the  existing 
actuators  to  the  improved  design  level. 
If  you  do  not  find  a  problem  actuator, 
the  proposed  AD  would  require  you  to 
repeat  the  inspection  until  tlie  installed 
actuators  are  of  improved  design.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Italy.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  and  remove  problem  flap 
actuators  from  service.  Continued 
operation  with  problem  actuators  could 
result  in  flap  system  failuire,  with 
consequent  reduction  in,  or  loss  of. 
control  of  the  airplane. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  3,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2000-CE-67-AD-AD, 
901  Locust,  Room  506.  Kansas  City, 
Missouri  64106.  Comments  may  be 
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inspected  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Piaggio  Aero  Industries  S.p.A,  Via 
Cibrario  4,  16154  Genoa,  Italy.  This 
information  also  may  be  examined  at 
the  Rides  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roman  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Kfissouri  64106;  telephone:  (816)  32»- 
4141;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  MFORMATION: 

Conuneiits  Invited 

How  do  I  comment  on  the  -proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regiUatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rides  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  the 
proposed  AD. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1 , 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 


Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-67-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

DisciMsion 

What  events  have  caused  this 
proposed  AD?  The  Ente  Nazionale  per  1' 
Aviazione  Civile  (ENAC),  which  is  the 
airworthiness  authority  for  Italy, 
recendy  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  PIAGGIO 
Model  P-180  airplanes.  The  ENAC 
reports  incidents  of  malfunctions  of  the 
flap  actuators.  Investigation  of  these 
incidents  reveals  problems  inside  the 
gearbox  of  the  outboard  flap  actuators. 
Investigation  results  indicate  incorrect 
maneuvering  of  the  flap  system  and 
evidence  of  grease  and  oxidation  around 
the  gear  box. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Continued 
operation  with  problem  actuators  could 
result  in  flap  system  failure,  with 
consequent  reduction  in,  or  loss  of, 
control  of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  PIAGGIO  has 
issued  Mandatory  Service  Bulletin  No. 
SB-80-0120,  Original  Issue:  July  20, 
2000. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin: 
— Includes  procedures  for  inspecting  the 
flap  actuators  for  incorrect 
maneuvering  and  evidence  of  grease 
and  oxidation  aroimd  the  gear  box 
(actuators  with  any  of  these 
conditions  are  referred  to  as  problem 
actuators); 
— Specifies  replacing  the  flap  actuators 
with  improved  design  actuators  in 
accordance  with  the  instructions  in 
the  maintenance  manual;  and 
— Specifies  repairing  the  existing 

actuators  to  the  improved  design  level 
in  accordance  with  instructions 
received  from  Piaggio. 
What  action  did  ENAC  take?  The 
ENAC  classified  this  service  bidletin  as 
mandatory  and  issued  Italian  AD 
Number  N20O0-392,  dated  August  7, 
2000,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  Italy. 


Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactiued  in  Italy  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Piu^uant  to  this  bilateral 
airworthiness  agreement,  the  ENAC  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  ENAC; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 

— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  PIAGGIO  Model  P-180 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to: 

— Inspect  the  flap  actuators  for  incorrect 
maneuvering  and  evidence  of  grease 
and  oxidation  around  the  gear  box 
(actuators  with  any  of  these 
conditions  are  referred  to  as  problem 
actuators);  •• 

— If  you  find  a  problem  actuator, 
immediately  replace  the  flap  actuators 
with  improved  design  actuators  or 
repair  the  existing  actuators  to  the 
improved  design  level;  and 

— ff  you  do  not  find  a  problem  actuator, 
repeat  the  inspection  until  you  install 
improved  design  flap  actuators. 

Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  affects  1 1  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection: 


/ 


Federal  Register /Vol.  66,  No.  1/ Tuesday,  January  2.  2001  /  Proposed  Rules 


63 


Labor  cost 


1  wofkhour  x  $60  per  hour  =  $60 


Parts  cost 


No  parts  required 
tor  tt)e  inspection 


Total  cost  per 
airplane 


$60 


Total  cost  on 
operators 


$660 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  proposed  inspection.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such  repair/ 
replacement: 


Labor  cost 


32  workhours  x  $60  per  hour  =  $1 ,920 


Parts  cost 


$8,000  per 
airplane 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  woidd  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certiiy 
that  this  proposed  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


Actions 


(1)  Inspect  the  flap  actuators  for  incon-ect  ma- 
neuvering and  evidence  of  grease  and  oxida- 
tion around  ttie  gear  box  (actuators  with  any 
of  these  conditions  are  referred  to  as  prob- 
lem actuators). 

(2)  If  you  do  not  find  any  problem  actuators,  re- 
peat the  inspection  until  you  have  either. 

(i)  replaced  all  flap  actuators  with  part  number 
(P/N)  C154183-1  and  C154184-1  (or  FAA- 
approved  equivalent  part  numbers)  actuators; 
or 

(ii)  repaired  or  modified  the  P/N  CI 32277-3 
and  C 132277-4  (or  FAA-approved  equivalent 
part  numbers)  to  the  P/N  CI  541 83-1  and 
C154184-1  design  level 

(3)  If  you  find  problem  actuators  during  any  in- 
spection required  by  this  AD,  immediately  re- 
place the  flap  actuators  with  P/N  CI 54183-1 
and  C154184-1  (or  FAA-approved  equivalent 
part  numbers);  or  repair  to  the  P/N  CI  541 8^- 
1  and  CI  541 84-1  design  level. 

(4)  Only  install  flap  actuators  that  are  one  of 
the  following:. 


Compliance 


Upon  accumulating  600  hours  time-in-service 
(TIS)  on  the  flap  actuators  or  within  the 
next  100  hours  TIS  after  the  effective  date 
of  this  Ad,  whichever  occurs  later. 

Within  100  hours  TIS  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  100 
hours  TIS. 


Prior   to   further   flight   after   the   inspection 
where  you  find  a  problem  actuator. 


As  of  the  effective  date  of  tfiis  AD 


Total  cost  per 
airplane 


$9,920 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

PIAGGIO  AERO  INDUSTRKS  S.P.A.:  Docket  No. 
2000-CE-67-AD. 

(a)  What  airplanes  are  affected  by  this 
AD?  This  AD  affects  Model  P-180 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of 
the  above  airplanes  must  comply  with 
this  AD. 

(c)  What  problem  does  this  AD 
address?  The  actions  specified  by  this 
AD  are  intended  to  detect  and  remove 
problem  flap  actuators  from  service. 
Continued  operation  with  problem 
actuators  could  result  in  flap  system 
failure,  with  consequent  reduction  in,  or 
loss  of,  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the 
following: 


Procedures 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Mandatory 
Service  Bulletin  No.  SB-80-0120,  Original 
Issue:  July  20,  2000. 

Accomplish  tf>e  replacement  in  accordance 
with  the  instnjctions  In  the  maintenance 
manual.  Accomplish  tf^  repair  or  modifica- 
tion in  accordance  with  instnxtior^  re- 
ceived from  Piaggio  at  the  address  given  in 
paragraph  (h)  of  this  AD. 


Accomplish  the  replacement  in  accordance 
with  the  instructions  in  tfie  maintenance 
manual.  Accomplish  the  repair  or  modifica- 
tion in  accordance  with  instructions  re- 
ceived from  Piaggio  at  the  address  given  in 
paragraph  (h)  of  this  AD. 

Not  applicable. 
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Actions 

Compliance 

Procedures 

(i)  P/N  C154183-1  and  C154184-1  (or  FAA-ap- 
proved  equivalent  part  numt)ers);  or 

(ii)  P/N  CI 32277-3  and  C 132277-4  (or  FAA- 
approved  equivalent  part  numtiers)  ttiat  have 
been  repaired  or  modified  to  the  P/N 
C154183-1  and  C154184-1  design  level 

^ 

(e)  Can  /  comply  with  this  AD  in  any 
other  way?  You  may  use  an  alternative 
method  of  compliance  or  adjust  the 
compliance  time  if: 

(1)  Your  alternative  method  of 
compliance  provides  an  equivalent  level 
of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane 
Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AO, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiHcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about 
any  already-approved  alternative 
methods  of  compliance?  Contact  Roman 
Gabrys,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4141;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  sections  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 

(n)  How  do  I  get  copies  of  the 
documents  referenced  in  this  AD?  You 
may  obtain  copies  of  the  documents 
referenced  in  this  AD  fix)m  Piaggio  Aero 
Industries  S.p.A.  Via  Cibrario  4, 16154 
Genoa,  Italy.  You  may  examine  these 
docimients  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  N2000-392,  dated  August  7. 
2000. 


Issued  in  Kansas  City,  Missouri,  on 
December  21,  2000. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  80-33404  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2000-CE-61-AD] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA — 
Groups  AEROSPATIALE  Model  TBM 
700  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  woidd  apply  to  certain 
SOCATA— Groupe  AEROSPATL\LE 
(Socata)  Model  TBM  700  airplanes.  The 
proposed  AD  would  require  you  to 
apply  Loctite  on  attaching  bolt  threads 
of  inboard,  central,  and  outboard 
carriages;  increase  tightening  torques; 
and  replace  central  carriage  attaching 
bolts.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loose  or  the  loss 
of  flap  attachment  screws,  which  could 
cause  rough  or  irregular  control.  Such 
rough  or  irregular  control  could  lead  to 
the  loss  of  control  of  the  airplane. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
February  5,  2001. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
61-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  read 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 


You  may  get  service  information  that 
applies  to  the  proposed  AD  from 
SOCATA  Groupe  AEROSPATL^lLE. 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  930— F65009  Tarbes 
Cedex,  France;  telephone:  (33) 
(0)5.62.41.73.00;  facsimile:  (33) 
(0)5.62.41.76.54;  or  the  Product  Support 
Manager,  SOCATA — Groupe 
AEROSPATIALE.  North  Perry  Airport. 
7501  Pembroke  Road.  Pembroke  Pines, 
Florida  33023;  telephone:  (954)  894- 
1160;  facsimile:  (954)  964-4191.  You 
may  also  look  at  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaiun,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust. 
Room  301.  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  We  invite  your  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
by  the  closing  date  specified  above, 
before  acting  on  the  proposed  rule.  We 
may  change  the  proposals  contained  in 
this  notice  in  light  of  the  comments 
received. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  require  a 
change  to  the  proposed  rule.  You  may 
look  at  all  comments  we  receive.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposal. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
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any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
commimications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 

How  can  1  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  yoiu- 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-61-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Direction  Generale 
de  I'Aviation  Civile  (DGAC).  which  is 
the  airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Model  TBM  700  airplanes.  The  DGAC 
reports  two  occxurences  on  Socata 
model  TBM  700  airplanes  where, 
following  a  flight,  a  screw  of  a  flap 
attachment  fitting  was  foimd  partly 
imscrewed  and  another  was  missing. 
These  occurrences  are  the  result  of  flap 
vibration. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Loose  or  the 
loss  of  flap  attachment  screws  could 
result  in  rough  or  irregular  control.  Such 


rough  or  irregular  control  could  lead  to 
loss  of  control  of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  Socata  has 
issued  Mandatory  Service  Bulletin  No. 
SB  70-087  57.  dated  September  2000. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin  includes 
procedures  for: 
— Applying  Loctite  on  attaching  bolt 

threads  of  inboard,  central,  and 

outboard  carriages; 
— Increasing  the  tightening  torques;  and 
— Replacing  central  carriage  attaching 

bolts. 

What  action  did  the  DGAC  take?  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French  AD 
Niunber  2000-3  75(A),  dated  September 
20.  2000.  to  ensiu-e  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  In  carrying  out  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  FAA  informed  of  the  situation 
described  above. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  DGAC; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 

— The  unsafe  condition  referenced  in 
this  dociunent  exists  or  could  develop 
on  other  Socata  Model  TBM  700 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  luisafe  condition. 

What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to 
incorporate  the  actions  in  the  previously 
referenced  service  bulletin. 

Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  affects  75  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  complete  the  actions 
of  the  service  bulletin: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 

U.S.  airplane 

operators 

6  wortchours  x  $60  for  each  hour  =  $360 

$10 

$360 +  $10  = 
$370 

75  X  $370  = 
$27,750 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  would  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  You  may  get  a  copy  of  it  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES, 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

SOCATA — Groupe  Aerospatiale: 

Docket  No.  2000-CE-61-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  1  thru  164,  and  166  thru  173, 
that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  loose  flap  attachment  screws  or 
the  loss  of  flap  attachment  screws  that  could 
cause  rough  or  irregular  control  and 
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consequently  the  loss  of  control  of  the 
airplane. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  roust  do  the  following: 


Actions 


Compliance 


Procedures 


(1)  Apply  Loctite  on  attaching  boit  threads  of  in- 
board, central,  and  outtx>ar(^  carnages;  irv 
crease  tightening  torques;  and  replace  cen- 
tral carriage  attaching  botts  with  new  bolts, 
part  number  Z0O.N51 0933731 5. 

(2)  Do  not  install  any  central  carnage  attaching 
bolts  that  are  not  pari  number 
Z0O.N51O9337315  (or  FAA-approved  equiva- 
lent pail  number). 


Within  the  next  25  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  if  not  al- 
ready done. 


As  of  the  effective  date  of  tfiis  AD 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  paragraph  in 
Socata  Service  Bulletin  SB  70-087,  dated 
September  2000  and  the  applicable  mainte- 
nance manual. 

Not  Applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conuaents'and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Nate  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
requesf  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301 ,  iCansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146:  facsimile:  (816)  329-^090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
SOCATA  Croupe  AEROSPATIALE,  Customer 
Support.  Aerodrome  Tarbes-Ossun-Lourdes, 
BP  930— F65009  Tarbes  Cedex,  France;  or  the 
Product  Support  Manager,  SOCATA— 
Croupe  AEROSPATIALE,  North  Perry 
Airport,  7501  Pembroke  Road.  Pembroke 
Pines.  Florida  33023.  You  may  look  at  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2000-375(A),  dated  September 
20,  2000. 


Issued  in  Kansas  City,  Missouri,  on 
December  22,  2000. 
Marvin  R.  Nuw, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  00-33405  Filed  12-29-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
IntanMl  RevMMM  Sarvic* 

26  CFR  Part  1 

[REG-107566-00I 

mN1545-AY42 

Guidance  undar  aactlon  355(a); 
RacognKkNi  of  Qain  on  Cartain 
DiatributkMia  of  Stock  or  Sacurftiaa  In 
Connactlon  with  an  Acqulaltlon 

agency:  Internal  Revenue  Seivice  (IRS). 

Treasury. 

ACTfON:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  doctunent  contains 
proposed  regulations  relating  to 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  of  a 
controlled  corporation  in  connection 
with  an  acquisition.  Changes  to  the 
applicable  law  were  made  by  the 
Taxpayer  Relief  Act  of  1997.  These 
proposed  regulations  affect  corporations 
and  are  necessary  to  provide  them  with 
guidance  needed  to  comply  with  these 
changes.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  April  24,  2001. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  May  15, 
2001,  at  10  a.m.  must  be  received  by 
April  24,  2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-1 07566-00),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 


delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-107566-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://'vww.irs.ustreas.gov/ 
tax^regs/regslist.html.  The  public 
hearing  will  be  held  in  Room  4718, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations', 
Brendan  P.  O'Hara,  (202)  622-7530; 
concerning  submissions  of  comments, 
delivering  comments,  the  hearing,  and/ 
or  to  be  placed  on  the  building  access 
list  to  attend  the  hearing,  Guy  R. 
Traynor,  (202)  622-7180  (not  toll-free 
numbers). 

SUPPt-EMENTARY  INFORMATION: 
Background 

A.  State  of  the  Law  Before  Section  355(e) 

Section  355  generally  provides  that,  if 
a  corporation  distributes  to  its 
shareholders  stock  of  a  corporation  that 
it  controls  immediately  before  the 
distribution  and  certain  other 
conditions  are  met,  neither  the 
distributing  corporation  (hereinafter 
referred  to  as  Distributing)  nor  its 
shareholders  recognize  gain  or  loss.  A 
niunber  of  the  conditions  for  tax  free 
treatment  (for  example,  the  continuity  of 
interest  requirement  of  §  1.355-2(c),  die 
"no  device"  requirement  of  section 
355(a)(1)(B),  the  5-year  active  business 
requirement  of  section  355(b),  and  the 
limitation  on  disqualified  stock  imder 
section  355(d))  operate  to  limit  the 
circumstances  in  which  Distributing  or 
the  controlled  corporation  (hereinafter 
referred  to  as  Controlled)  can  undergo 
changes  of  control  in  conjimction  with 
a  distribution  that  qualifies  for  corporate 
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and  shareholder-level  nonrecognition 
imder  section  355.  Nevertheless,  prior  to 
the  enactment  of  section  355(e),  it  was 
possible  for  such  changes  to  occur,  for 
example,  in  the  context  of  tax  free 
reorganizations,  while  qualifying  for  tax 
free  treatment  under  section  355.  See, 
e.g.,  Commissioner  V.  Mary  Archer  W. 
Morris  Trust,  367  F.2d  794  (4th  Cir. 
1966). 

B.  Enactment  of  Section  355(e) 

Section  355(e),  which  was  enacted  in 
1997,  provides  that  the  stock  of  a 
controlled  corporation  generally  will 
not  be  qualified  property  imder  section 
355(c)(2)  or  section  361(c)(2)  if  the  stock 
is  distributed  as  "part  of  a  plan  (or 
series  of  related  transactions)  ptusuant 
to  which  1  or  more  persons  acquire 
directly  or  indirectly  stock  representing 
a  50-percent  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation."  Thus,  if  section 
355(e)  applies  to  a  distribution. 
Distributing  is  taxed  on  the  amount  by 
which  the  distributed  stock's  fair  market 
value  exceeds  its  basis.  Distributee 
shareholders  receive  Controlled  stock 
tax  free,  but  do  not  increase  their  bases 
to  reflect  the  corporate  level  gain 
recognized  by  Distributing  on  the 
distribution. 

Section  355(e)(2)(B)  provides  that, 
unless  the  taxpayer  establishes 
otherwise,  a  plan  (or  series  of  related 
transactions)  (hereinafter  referred  to  as  a 
plan)  exists  if  "1  or  more  persons 
acquire  directly  or  indirectly  stock 
representing  a  50-percent  or  greater 
interest  in  the  distributing  corporation 
or  any  controlled  corporation  during  the 
4-year  period  beginning  on  the  date 
which  is  2  years  before  the  date  of  the 
distribution." 

The  committee  reports  state  that 
section  355  was  intended  to  permit  the 
tax  free  division  of  existing  business 
arrangements  among  existing 
shareholders.  The  reports  state  that  "[ijn 
cases  in  which  it  is  intended  that  new 
shareholders  will  acquire  ownership  of 
a  business  in  connection  with  a  spin  off, 
the  transaction  more  closely  resembles  a 
corporate  level  disposition  of  the 
portion  of  the  business  that  is  acquired" 
and  provide  that  gain  is  recognized  "if, 
pursuant  to  a  plan  or  arrangement  in 
existence  on  the  date  of  distribution, 
either  the  controlled  or  distributing 
corporation  is  acquired  *   *   *"  H.R. 
Rep.  No.  105-148,  at  462  (1997);  see 
also  S.  Rep.  No.  105-33,  at  139-40 
(1997)  (sUght  variation  in  language).  The 
Conference  Report  adds,  "[ajs  under  the 
House  bill  and  Senate  amendment,  a 
public  offering  of  sufficient  size  can 
result  in  an  acquisition  that  causes  gain 


recognition  under  the  provision."  H.R. 
Conf.  Rep.  No.  105-220,  at  533  (1997). 

C.  Previous  Proposal  of  Regulations 

On  August  24, 1999,  the  IRS  and  the 
Department  of  the  Treasury  published 
proposed  regulations  under  section 
355(e)  (REO-116733-98)  in  the  Federal 
Register  (64  FR  46155)  (hereinafter 
referred  to  as  the  1999  proposed 
regulations).  The  1999  proposed 
regulations  provided  the  exclusive 
means  by  which  a  taxpayer  could 
establish  that  a  distribution  and  an 
acquisition  were  not  part  of  a  plan,  and 
required  that  the  taxpayer  must 
establish  the  absence  of  a  plan  with 
clear  and  convincing  evidence. 

A  public  hearing  regarding  the  1999 
proposed  regulations  was  held  on 
March  2,  2000.  hi  addition,  written 
conunents  were  received.  Commentators 
asserted  that  the  approach  of  the  1999 
proposed  regulations,  providing 
e::clusive  rebuttals  for  establishing  that 
transactions  are  not  part  of  a  plan,  was 
inappropriate  because  it  imfairly  limited 
the  evidence  taxpayers  could  produce 
that  may  be  relevant  to  whether 
transactions  are  part  of  a  plan.  In 
addition,  commentators  argued  that 
section  355(e)  does  not  require  the  IRS 
and  the  Department  of  the  Treasury  to 
adopt  a  clear  and  convincing  evidence 
standard  for  establishing  whether 
transactions  are  part  of  a  plan.  Further, 
commentators  were  concerned  that  the 
exclusive  rebuttals  contained  in  the 
1999  proposed  regulations  may  not  be 
available  in  cases  in  which  there  was  an 
intent  to  facilitate  any  acquisition, 
regardless  of  its  type  or  size,  even  if  the 
acquisition  being  tested  was  not  the 
intended  acquisition.  Finally,  one  of  the 
rebuttals  in  the  1999  proposed 
regulations  was  only  available  if  the 
taxpayer  proves,  among  other  things, 
that  "[a]t  the  time  of  the  distribution, 
neither  the  distributing  corporation,  the 
controlled  corporation,  nor  their 
controlling  shareholders  reasonably 
would  have  anticipated  that  it  was  more 
likely  than  not  that  one  or  more  persons 
woidd  acquire  a  50-percent  or  greater 
interest  in  the  distributing  corporation 
or  the  controlled  corporation  within  2 
years  after  the  distribution  *  *  *  who 
would  not  have  acquired  such  interests 
if  the  distribution  had  not  occurred." 
1999  Prop.  Reg.  §  1.355-7(a)(2)(iii)(B). 
Many  commentators  indicated  that 
determining  whether  it  was  reasonably 
anticipated  that  an  event  was  more 
likely  than  not  to  occur  was  impractical 
and  that  the  consequent  uncertainty 
inhibited  normal  business  transactions. 


Explanation  of  Provisions 

After  consideration  of  the  comments 
received,  the  IRS  and  the  Department  of 
the  Treasury  have  decided  to  withdraw 
the  1999  proposed  regulations  and  issue 
new  proposed  regulations  (hereinafter 
referred  to  as  the  2000  proposed 
regulations)  to  provide  guidance 
concerning  the  interpretation  of  the 
phrase  "plan  (or  series  of  related 
transactions)."  The  2000  proposed 
regidations  also  address  the 
determination  of  Distributing's  gain 
when  multiple  controlled  corporations 
are  distributed  and  the  distributions  are 
part  of  a  plan  pursuant  to  which  a  50- 
percent  or  greater  interest  in  one  or 
more,  but  not  all.  of  the  distributed 
controlled  corporations  is  acquired. 

The  IRS  and  the  Department  of  the 
Treasury  plan  to  issue  regulations 
addressing  other  issues  arising  under 
section  355(e),  including  the  definition 
of  an  acquisition,  the  application  of  the 
aggregation  and  attribution  rules,  the 
treatment  of  successors  and 
predecessors,  and  the  adminisfration  of 
the  statute  of  limitations  provision  of 
section  355(e)(4)(E).  Comments 
concerning  the  2000  proposed 
regulations,  the  additional  issues 
described  above,  and  other  issues  that 
should  be  addressed  in  regulations  are 
welcome. 

A.  Plan  or  Series  of  Related 
Transactions 

The  2000  proposed  regulations 
provide  that  whether  a  distribution  and 
an  acquisition  are  part  of  a  plan  is 
determined  based  on  all  the  facts  and 
circiunstances.  They  include 
nonexclusive  lists  of  facts  and 
circumstances  to  be  considered  in 
making  the  determination.  Because  the 
determination  of  whether  a  plan  exists 
is  dependent  on  the  facts  and 
circumstances,  the  2000  proposed 
regulations  provide  a  general  statement 
of  the  policy  underlying  whether  a 
distribution  and  an  acquisition  are  part 
of  a  plan  for  piu-poses  of  section  355(e). 

In  the  case  of  an  acquisition  after  a 
distribution,  the  2000  proposed 
regulations  provide  that,  in  general,  the 
distribution  and  acquisition  are 
considered  part  of  a  plan  if  Distributing, 
Controlled,  or  any  of  their  respective 
controlling  shareholders  intended,  on 
the  date  of  the  distribution,  that  the 
acquisition  or  a  similar  acquisition 
occur  in  connection  with  the 
distribution.  The  reference  to  "a  similar 
acquisition"  ensures  that  changes  in  the 
terms  of  the  acquisition  intended  at  the 
time  of  the  distribution  (including,  in 
certain  circumstances,  a  substitution  of 
acquirer)  do  not  prevent  the  distribution 
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and  the  acquisition  that  actually  occiu^ 
from  being  considered  part  of  a  plan. 

In  the  case  of  an  acquisition  before  a 
distribution,  the  2000  proposed 
regulations  provide  that,  in  general,  the 
distribution  and  acquisition  are 
considered  part  of  a  plan  if  Distributing, 
Controlled,  or  any  of  their  respective 
controlling  shareholders  intended,  on 
the  date  of  the  acquisition,  that  a 
distribution  occur  in  connection  with 
the  acquisition. 

As  indicated  above,  the  facts  and 
circximstances  surrounding  the 
distribution  and  the  acquisition  must  be 
examined  to  determine  whether  the 
transactions  were  intended  to  occur  in 
connection  with  each  other.  In  addition, 
the  2000  proposed  regulations  contain 
six  safe  harbor  provisions  that,  when 
applicable,  provide  that  the  acquisition 
and  distribution  are  not  part  of  a  plan. 

Under  the  2000  proposed  regulations. 
Distributing  must  test  each  acquisition 
of  Distributing  or  Controlled  stock  to 
determine  whether  it  is  part  of  a  plan 
that  includes  a  distribution.  The  2000 
proposed  regulations  aggregate  all 
acquisitions  of  stock  of  a  corporation 
that  are  pursuant  to  a  plan  including  a 
particular  distribution  to  determine 
whether  the  50  percent  threshold  of 
section  355(e)(2)(A)(ii)  is  met. 

1.  Facts  and  Circumstances 

For  those  situations  to  which  the  safe 
harbor  provisions  do  not  apply,  the 
2000  proposed  regulations  provide  two 
nonexclusive  lists  of  facts  and 
circumstances  (hereinafter  referred  to  as 
factors)  to  consider  in  assessing  whether 
an  acquisition  and  a  distribution  are 
part  of  a  plan.  One  list  of  factors  tends 
to  demonstrate  that  a  distribution  and 
an  acquisition  are  part  of  a  plan  and  the 
other  list  tends  to  demonstrate  that  a 
distribution  and  an  acquisition  are  not 
part  of  a  plan.  The  weight  of  the  factors 
depends  on  the  particular  case.  The 
existence  of  a  plan  should  not  be 
determined  merely  by  comparing  the 
niunber  of  factors  tending  to  show  that 
the  acquisition  and  distribution  are,  or 
are  not,  part  of  a  plan. 

Plan  Factors 

Many  of  the  fectors  tending  to  show 
that  a  distribution  and  an  acquisition 
are  part  of  a  plan  (the  plan  factors)  focus 
on  whether  Distributing,  Controlled  or 
their  respective  controlling  shareholders 
participated  in  discussions  with  outside 
parties  regarding  the  second  transaction 
of  the  pair  being  tested  before  the  first 
transaction  occurred  (factors  (i),  (ii), 
(iii),  (iv),  (v),  and  (vi)).  Such  discussions 
provide  Evidence  that  Distributing, 
Controlled  or  any  of  their  respective 
controlling  shareholders  had  an  intent 


that  the  transactions  occur  in 
connection  with  each  other. 

Other  plan  factors  (fectors  (vii),  (viii), 
and  (ix))  inquire  into  other  indications 
of  the  intent  of  Distributing,  Controlled 
and  their  respective  controlling 
shareholders.  Factor  (vii)  considers 
whether  the  distribution  was  motivated 
by  a  business  purpose  to  facilitate  the 
acquisition  or  a  similar  acquisition  of 
Distributing  or  Controlled.  The 
operating  rule  in  proposed  §  1.355- 
7(e)(l)(i)  states  that  evidence  of  a 
business  purpose  to  facilitate  an 
acquisition  of  Distributing  or  Controlled 
exists  if  there  was  a  reasonable  certainty 
that  within  6  months  after  the 
distribution  an  acquisition  would  occur, 
an  agreement,  understanding,  or 
arrangement  would  exist,  or  substantial 
negotiations  would  occur  regarding  an 
acquisition.  The  operating  rule  in 
proposed  §  1.355-7(e){l)(ii)  applies  to 
acquisitions  before  a  distribution,  asking 
whether  the  acquisition  occiirred  after 
the  date  of  the  public  aimoimcement  of 
the  planned  distribution,  or  whether,  at 
the  time  of  the  acquisition,  it  was 
reasonably  certain  that  within  6  months 
after  the  acquisition  the  distribution 
would  occur,  an  agreement, 
understanding,  or  arrangement  woidd 
exist,  or  substantial  negotiations  would 
occur  regarding  the  distribution.  The 
operating  rule  in  proposed  §  1.355- 
7(e)(2)  provides  that  the  fact  that 
internal  discussions  occurred  may  be 
indicative  of  the  business  purpose  that 
motivated  the  distribution.  The 
operating  rule  contained  in  proposed 
§  1.355-7(e)(3)  provides  that,  if 
Distributing  distributes  Controlled  stock 
intending,  in  whole  or  substantial  part, 
to  decrease  the  likelihood  of  the 
acquisition  of  Distributing  or  Controlled 
by  separating  it  from  another 
corporation  that  is  likely  to  be  acquired, 
Distributing  is  treated  as  having  a 
business  purpose  to  facilitate  the 
acquisition  of  the  corporation  that  was 
acquired. 

The  rule  regarding  reasonable 
certainty  is  necessary  to  implement 
section  355(e)  because  where  a  taxpayer 
was  reasonably  certain  that  an 
acquisition  would  occur,  that 
acquisition  weis  likely  to  be  taken  into 
account  in  determining  whether  to 
effect  a  distribution.  While  the  IRS  and 
the  Department  of  the  Treasxuy  believe 
that  reasonable  certainty  (even  where  no 
discussions  with  potential  acquirers 
have  ocaured)  is  relevant  in 
determining  whether  a  plan  exists,  it 
should  be  noted  that  this  concept  is 
significantly  modified  from  the  1999 
proposed  regulations.  This  operating 
rule  will  apply  only  in  cases  where 
there  was  a  strong  probability  that. 


within  6  months  after  the  distribution, 
an  acquisition  would  occur,  an 
agreement,  understanding,  or 
arrangement  would  exist,  or  substantial 
negotiations  would  occur. 

Factor  (viii)  considers  whether  an 
acquisition  and  a  distribution  occured 
within  6  months  of  each  other,  or 
whether  there  was  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  the 
second  transaction  (or,  if  an  acquisition 
is  the  second  transaction,  a  similar 
acquisition)  within  6  months  after  the 
first  transaction. 

Finally,  factor  (ix)  examines  whether 
the  debt  allocation  between  Distributing 
and  Controlled  made  an  acquisition  of 
Distributing  or  Controlled  likely  in 
order  to  service  the  debt. 

Nonplan  Factors 

The  2000  proposed  regulations  also 
provide  a  nonexclusive  list  of  factors 
tending  to  show  that  a  distribution  and 
an  acquisition  are  not  part  of  a  plan  (the 
nonplan  factors).  Just  as  discussions 
with  outside  parties  about  the  second 
transaction  prior  to  the  first  transaction 
tend  to  show  that  Distributing, 
Controlled  or  their  respective 
controlling  shareholders  had  an  intent 
that  the  second  transaction  occur  in 
connection  with  the  first  transaction, 
the  absence  of  such  discussions  tends  to 
show  that  the  transactions  did  not  occur 
in  connection  with  each  other.  Thus, 
there  are  nonplan  factors  that  are 
analogous  to  the  plan  factors  related  to 
discussions  (factors  (i),  (ii),  and  (iv)). 

The  existence  of  a  corporate  business 
purpose,  other  than  a  business  purpose 
to  ^cilitate  the  acquisition  or  a  similar 
acquisition,  that  motivated  Distributing, 
in  whole  or  substantial  part,  to  make  the 
stock  distribution  tends  to  show  that  a 
distribution  and  an  acquisition  are  not 
part  of  a  plan  (factor  (vi)).  The  presence 
of  a  business  purpose  to  facilitate  the 
acquisition  or  a  similar  acquisition  is 
relevant  in  determining  the  extent  to 
which  the  distribution  was  motivated  in 
whole  or  substantial  part  by  another 
corporate  business  purpose  within  the 
meaning  of  §  1.355-2.  Analyzing 
whether  there  is  another  substantial 
corporate  business  purpose  for  the 
distribution  in  light  of  an  adquisition- 
related  purpose  is  similar  to  analyzing 
whether  there  is  a  corporate  business 
purpose  for  a  distribution  in  light  of  the 
potential  avoidance  of  federal  taxes.  See 
§  1.355-2(b)(l)  and  (5),  Example  8. 
Thus,  another  business  purpose  must  be 
real  and  substantial  even  in  light  of  the 
acquisition  business  purpose.  In  making 
this  determination,  the  operating  rules 
in  proposed  §  1.355-7(e)  apply. 
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Factors  (iii)  and  (v)  consider  whether 
there  was  an  identifiable,  unexpected 
change  in  market  or  business  conditions 
after  the  first  of  the  two  transactions 
being  tested  that  resiUted  in  the  second, 
unexpected  transaction.  Factor  (vii) 
considers  whether  the  distribution 
would  have  occurred  at  approximately 
the  same  time  and  in  similar  form 
regardless  of  the  acquisition  or  a 
previously  proposed  similar  acquisition. 

2.  Safe  Harbors 

The  2000  proposed  regulations 
include  six  safe  harbor  provisions.  A 
distribution  and  an  acquisition  are  not 
part  of  a  plan  if  they  are  described  in 
one  of  the  safe  harbors.  The  first  two 
safe  harbors  address  acquisitions  more 
than  6  months  after  a  distribution.  Safe 
Harbor  I  applies  to  an  acquisition  more 
than  6  months  after  a  distribution  if 
there  was  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  before  a  date 
that  is  6  months  after  the  distribution 
and  the  distribution  was  motivated  in 
whole  or  substantial  part  by  a  corporate 
business  purpose  other  than  a  business 
purpose  to  facilitate  an  acquisition.  The 
nonacquisition  corporate  business 
purpose  for  the  distribution  is 
considered  in  light  of  any  business 
purpose  to  facilitate  an  acquisition,  and 
the  operating  rules  in  proposed  §  1.3  55- 
7(e)  apply. 

Safe  Harbor  II,  like  Safe  Harbor  I, 
applies  only  to  acquisitions  more  than 
6  months  after  a  distribution  for  which 
there  was  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  before  a  date 
that  is  6  months  after  the  distribution. 
However,  where  Safe  Harbor  I  applies  to 
cases  where  the  distribution  was 
motivated  in  whole  or  substantial  part 
by  a  nonacquisition  business  purpose. 
Safe  Harbor  II  applies  to  situations 
where  the  distribution  was  motivated  in 
whole  or  substantial  part  by  a  business 
purpose  to  facilitate  an  acquisition. 
Under  Safe  Harbor  II,  an  acquisition  will 
not  be  treated  as  part  of  a  plan  vdth  a 
distribution  if  the  distribution  was 
motivated  in  whole  or  substantial  part 
by  a  corporate  business  purpose  to 
facilitate  an  acquisition  or  acquisitions 
of  no  more  than  33  percent  of  the  stock 
of  Distributing  or  Controlled,  and  no 
more  than  20  percent  of  the  stock  of  the 
corporation  whose  stock  was  acquired 
in  the  acquisition  or  acquisitions  that 
motivated  the  distribution  was  either 
acquired  or  the  subject  of  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  before  a  date 
that  is  6  months  after  the  distribution. 
Safe  Harbor  II  is  intended  to  alleviate 
the  concerns  commentators  expressed 


about  the  unavailability  of  the  rebuttals 
in  the  1999  proposed  regulations  if  the 
distribution  was  motivated  by  an  intent 
to  facilitate  an  acquisition  regardless  of 
its  type  or  size. 

Safe  Harbors  III  and  IV  address 
acquisitions  and  distributions  more  than 
2  years  apart.  Under  Safe  Harbor  ID, 
acquisitions  more  than  2  years  after  a 
distribution  are  not  pursuant  to  a  plan 
if  there  is  no  agreement,  imderstanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  at  the  time  of 
the  distribution  or  within  6  months 
thereafter.  Under  Safe  Harbor  IV, 
acquisitions  more  than  2  years  before  a 
distribution  are  not  part  of  a  plan  if 
there  is  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  distribution  at  the  time 
of  the  acquisition  or  within  6  months 
thereafter. 

Safe  Harbor  V  provides  that  an 
acquisition  of  Distributing  or  Controlled 
stock  that  is  listed  on  an  established 
market  (as  defined  in  the  2000  proposed 
regulations)  is  not  part  of  a  plan  if  the 
stock  is  transferred  between 
shareholders  of  Distributing  or 
Controlled  who  are  not  5-percent 
shareholders.  In  general,  a  person  will 
be  considered  a  5-percent  shareholder 
if,  immediately  before  or  after  each 
transfer,  the  person  owns,  directly  or 
indirectly,  or  together  with  related 
persons  (as  described  in  sections  267(b) 
and  707(b)),  5  percent  or  more  of  any 
class  of  stock  of  the  corporation  whose 
stock  is  transferred. 

Safe  Harbor  VI  provides  that  an 
acquisition  of  stock  by  an  employee  or 
director  in  connection  with  the 
performance  of  services,  including  an 
acquisition  residting  from  the  exercise 
of  certain  compensatory  stock  options, 
is  not  part  of  a  plan. 

3.  Agreement,  Understanding, 
Arrangement,  or  Substantial 
Negotiations 

There  are  many  references  in  the  2000 
proposed  regulations  to  the  existence  of 
an  agreement,  understanding, 
arrangement,  or  substantial  negotiations. 
The  2000  proposed  regulations  do  not 
define  those  concepts  precisely.  A 
binding  contract  clearly  is  included  as 
an  agreement  but,  depending  on  all 
relevant  facts  and  circumstances,  parties 
can  have  an  agreement,  imderstanding, 
or  arrangement  even  though  they  have 
not  reached  agreement  on  all  terms. 
Under  certain  circumstances,  such  as  in 
public  offerings  or  auctions  of 
Distributing's  or  ControUed's  stock,  an 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  can  exist 
regarding  an  acquisition  even  if  the 


acquirer  has  not  been  specifically 
identified. 

4.  Options 

The  2000  proposed  regulations 
enumerate  interests  treated  as  options.  If 
stock  of  Distributing  or  Controlled  is 
acquired  pursuant  to  an  option,  the 
option  is  treated  as  an  agreement  to 
acquire  stock  on  the  date  of  writing 
unless  Distributing  establishes  that,  on 
the  later  of  the  date  of  the  stock 
distribution  or  the  writing  of  the  option, 
the  option  was  not  more  likely  than  not 
to  be  exercised.  The  2000  proposed 
regulations  also  address  the  treatment  of 
an  agreement,  understanding,  or 
arrangement  to  write  an  option  and 
substantial  negotiations  regarding  the 
writing  of  an  option.  The  2000  proposed 
regulations  exempt  certain  options  from 
treatment  as  options  unless  they  are 
written,  transferred,  or  listed  with  a 
principal  purpose  of  avoiding  the 
application  of  section  355(e)  or  the  2000 
proposed  regulations.  The  eniunerated 
exceptions  cover  certain  commercially 
customary  options  that  are  unlikely  to 
be  used  to  avoid  section  355(e)  or  the 
2000  proposed  regulations. 

B.  Any  Controlled  Corporation 

Section  355(e)(2)(A)(ii)  provides  that 
section  355(e)(1),  which  causes 
Distributing  to  recognize  its  gain  in 
Controlled  stock  as  if  Distributing  had 
sold  the  stock  for  its  fair  market  value, 
applies  to  any  distribution  to  which 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  applies  and 
"which  is  part  of  a  plan  *  *  *  pursuant 
to  which  1  or  more  persons  acquire 
directly  or  indirectly  stock  representing 
a  50-percent  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation"  (emphasis 
added).  A  question  has  arisen 
concerning  the  measure  of  gain  to 
Distributing  if,  pursuant  to  a  plan,  the 
stock  of  more  than  1  controlled 
corporation  is  distributed  and  stock 
representing  a  50-percent  or  greater 
interest  is  acquired  in  some,  but  not  all, 
of  the  distributed  controlled 
corporations.  The  2000  proposed 
regulations  clarify  that  imder  those 
cfrcimistances.  Distributing  only 
recognizes  gain  on  the  stock  of  the 
distributed  controlled  corporations  that 
were  subject  to  50-percent  or  greater 
acquisitions.  If  Distributing  is  the 
acquired  corporation,  it  must  recognize 
gain  on  all  of  the  distributed  controlled' 
corporations. 

Proposed  Effective  Date 

The  regulations  in  this  section  are 
proposed  to  apply  to  distributions 
occurring  after  the  regulations  in  this 
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section  are  published  as  final 
regulations  in  the  Federal  Register. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
signifirant  regidatoiy  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regidations,  and,  because  die 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pxu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

CommentB  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  and 
comments  sent  via  the  Internet  that  are 
submitted  timely  to  the  IRS.  The 
Department  of  the  Treasury  and  the  IRS 
specifically  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copyins. 

A  puolic  hearing  has  been  scheduled 
for  May  15,  2001,  beginning  at  10  a.m. 
in  Room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
MFORMATION  CONTACT  section  of  this 
preamble.  

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
April  24,  2001.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 


making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regidations  is  Brendan  P. 
O'Hara,  Office  of  the  Associate  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  Department  of  the 
Treasury  and  the  IRS  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Aathority:  26  U.S.C.  7805  *  *   * 

Section  1.355-7  also  issued  under  26 
U.S.C.  355(e)(5).  •  *   * 

Par.  2.  Section  1.355-0  is  amended  by 
revising  the  section  heading  and  adding 
introductory  text  and  an  entry  for 
§  1.355-7  to  read  in  part  as  follows: 

f  1.355-0    Outline  of  sections. 

In  order  to  facilitate  the  use  of 
§§  1.355-1  through  1.355-7,  this  section 
lists  the  major  paragraphs  in  those 
sections  as  follows: 

*        •        •        •        * 

§1.355-7  Recognition  of  gain  on 
certain  distributions  of  stock  or 
securities  in  connection  with  an 
acquisition. 

(ajl^ln  general. 

(b)  Plan. 

(c)  Multiple  acquisitions. 

(d)  Facts  and  circiunstances. 

(e)  Operating  rules. 

(1)  Reasonable  certainty  evidence  of 
business  purpose  to  facilitate  an  acquisition. 

(2)  Internal  discussion  evidence  of 
business  purpose. 

(3)  Hostile  takeover  defense. 

(4)  Effect  of  distribution  on  trading  in 
stock. 

(5)  Consequences  of  section  355(e) 
disregarded  for  certain  purposes. 

(6)  Substantial  diminution  of  risk. 

(f)  Safe  haitiors. 

(1)  Safe  Harbor  I. 

(2)  Safe  Harbor  n. 

(3)  Safe  Harbor  ffl. 

(4)  Safe  Harbor  IV. 

(5)  Safe  Harbor  V. 


(i)  In  general. 

(ii)  Special  rules. 

(6)  Safe  Harbor  VI. 

(g)  Stock  acquired  by  exercise  of  options, 
warrants,  convertible  obligations,  and  other 
similar  interests. 

(1)  Treatment  of  options, 
(i)  General  rule. 

(ii)  Agreement,  understanding, 
arrangement,  or  substantial  negotiations  to 
write  an  option. 

(2)  Instruments  treated  as  options. 

(3)  Instruments  generally  not  treated  as 
options. 

(i)  Escrow,  pledge,  or  other  security 
agreements. 

(ii)  Compensatory  options. 

(iii)  Options  exercisable  only  upon  death, 
disability,  mental  incompetency,  or 
separation  from  service. 

(iv)  Rights  of  first  refusal. 

(v)  Other  enumerated  instnmients. 

(h)  Multiple  controlled  corporations. 

(i)  [Reserved] 

(j)  Valuation. 

(k)  Definitions. 

(1)  Agreement,  understanding, 
arrangement,  or  substantial  negotiations. 

(2)  Controlled  corporation. 

(3)  Controlling  shareholder. 

(4)  Established  market. 

(5)  Five-percent  shareholder. 
(1)  (Reserved) 

(m)  Examples, 
(n)  Effective  date. 

Par.  3.  Section  1.355-7  is  added  to 
read  as  follows: 

§1.355-7  Recognition  of  gain  on 
certain  distributions  of  stock  or 
securities  in  connection  with  an 
acquisition. 

(a)  In  general.  Except  as  provided  in 
section  355(e)  and  in  this  section, 
section  355(e)  applies  to  any 
distribution — 

(1)  To  which  section  355  (or  so  much 
of  section  356  as  relates  to  section  355) 
applies;  and- 

(2)  That  is  part  of  a  plan  (or  series  of 
related  transactions)  (hereinafter,  plan) 
pursuant  to  which  1  or  more  persons 
acquire  directly  or  indirectly  stock 
representing  a  50-percent  or  greater 
interest  in  the  distributing  corporation 
(Distributing)  or  any  controlled 
corporation  (Controlled). 

(b)  Plan.  (1)  Whether  a  distribution 
and  an  acquisition  are  part  of  a  plan  is 
determined  based  on  all  the  facts  and 
circiunstances.  In  general,  in  the  case  of 
an  acquisition  after  a  distribution,  the 
distribution  and  the  acquisition  are 
considered  part  of  a  plan  if  Distributing, 
Controlled,  or  any  of  their  respective 
controlling  shareholders  intended,  on 
the  date  of  the  distribution,  that  the 
acquisition  or  a  similar  acquisition 
occur  in  connection  with  the 
distribution.  In  general,  in  the  case  of  an 
acquisition  before  a  distribution,  the 
acquisition  and  the  distribution  are 
considered  part  of  a  plan  if  Distributing, 
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Controlled,  or  any  of  their  respective 
controlling  shareholders  intended,  on 
the  date  of  the  acquisition,  that  a 
distribution  occui  in  connection  with 
the  acquisition. 

(2)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  the  actual  acquisition  and 
the  intended  acquisition  may  be  similar 
even  though  the  identity  of  the  person 
acquiring  stock  of  Distributing  or 
Controlled  (acquirer)*  the  timing  of  the 
acquisition  or  the  terms  of  the  actual 
acquisition  are  different  from  the 
intended  acquisition.  For  example,  in 
the  case  of  a  public  offering  or  auction, 
the  actual  acquisition  and  the  intended 
acquisition  may  be  similar  even  though 
there  are  changes  in  the  terms  of  the 
stock,  the  class  of  stock  being  offered, 
the  size  of  the  offering,  the  timing  of  the 
offering,  the  price  of  the  stock,  or  the 
participants  in  the  public  offering  or 
auction. 

(c)  Multiple  acquisitions.  All 
acquisitions  of  stock  of  Distributing  or 
Controlled  that  are  considered  to  be  part 
of  a  plan  with  a  distribution  pursuant  to 
paragraph  (b)  of  this  section  will  be 
aggregated  for  purposes  of  the  50- 
percent  test  of  paragraph  (a)(2)  of  this 
section. 

(d)  Facts  and  circumstances.  (1)  The 
facts  and  circiunstances  to  be 
considered  in  demonstrating  whether  a 
distribution  and  an  acquisition  are  part 
of  a  plan  include,  but  are  not  limited  to, 
the  facts  and  circumstances  specified  in 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section.  The  weight  to  be  given  each  of 
the  facts  and  circumstances  depends  on 
the  particular  case.  Therefore,  whether  a 
distribution  and  an  acquisition  are  part 
of  a  plan  does  not  depend  on  the 
relative  number  of  facts  and 
circumstances  present  under  paragraph 
(d)(2)  as  compared  to  paragraph  (d)(3)  of 
this  section. 

(2)  Among  the  facts  and 
circumstances  tending  to  show  that  a 
distribution  and  an  acquisition  are  part 
of  a  plan  are  the  following: 

(i)  In  the  case  of  an  acquisition  (other 
than  involving  a  public  offering  or 
auction)  aher  a  distribution.  Distributing 
or  Controlled  and  the  acquirer  (or  any 
of  their  respective  controlling 
shareholders)  discussed  the  acquisition 
or  a  similar  acquisition  by  the  acquirer 
before  the  distribution.  The  weight  to  be 
accorded  the  discussions  depends  on 
the  nature,  extent  and  timing  of  the 
discussions.  The  existence  of  an 
agreement,  understanding,  arrangement 
or  substantial  negotiations  at  the  time  of 
the  distribution  is  given  substantial 
weight. 

(ii)  In  the  case  of  an  acquisition  (other 
than  involving  a  public  offering  or 
auction)  after  a  distribution.  Distributing 


or  Controlled  and  a  potential  acquirer 
(or  any  of  their  respective  controlling 
shareholders)  discussed  an  acquisition 
before  the  distribution  and  a  similar 
acquisition  by  a  different  person 
occurred  after  the  distribution.  The 
weight  to  be  accorded  the  discussions 
depends  on  the  nature,  extent  and 
timing  of  the  discussions  and  the 
similarity  of  the  acquisition  actually 
occurring  to  the  acquisition  discussed 
before  the  distribution. 

(iii)  In  the  case  of  an  acquisition 
involving  a  public  offering  or  auction 
after  a  distribution.  Distributing  or 
Controlled  (or  any  of  their  respective 
controlling  shareholders)  discussed  the 
acquisition  with  an  investment  banker 
or  other  outside  adviser  before  the 
distribution.  The  weight  to  be  accorded 
the  discussions  depends  on  the  nature, 
extent  and  timing  of  the  discussions. 

(iv)  In  the  case  of  an  acquisition 
before  a  distribution.  Distributing  or 
Controlled  and  the  acquirer  (or  any  of 
their  respective  controlling 
shareholders)  discussed  a  distribution 
before  the  acquisition.  The  weight  to  be 
accorded  the  discussions  depends  on 
the  nature,  extent  and  timing  of  the 
discussions. 

(v)  In  the  case  of  an  acquisition  before 
a  distribution.  Distributing  or  Controlled 
and  a  potential  acquirer  (or  any  of  their 
respective  controlling  shareholders) 
discussed  a  distribution  before  the 
acquisition  and  a  similar  acquisition  by 
a  different  person  occurred  before  the 
distribution.  The  weight  to  be  accorded 
the  discussions  depends  on  the  nature, 
extent  and  timing  of  the  discussions  and 
the  similarity  of  the  acquisition  actually 
occurring  to  the  potential  acquisition 
that  was  discussed. 

(vi)  In  the  case  of  an  acquisition 
involving  a  public  offering  or  auction 
before  a  distribution.  Distributing  or 
Controlled  (or  any  of  their  respective 
controlling  shareholders)  discussed  a 
distribution  with  an  investment  banker 
or  other  outside  adviser  before  the 
acquisition.  The  weight  to  be  accorded 
the  discussions  depends  on  the  nature, 
extent  and  timing  of  the  discussions. 

(vii)  In  the  case  of  an  acquisition 
either  before  or  after  a  distribution,  the 
distribution  was  motivated  by  a 
business  purpose  to  facilitate  the 
acquisition  or  a  similar  acquisition  of 
Distributing  or  Controlled. 

(viii)  In  the  case  of  an  acquisition 
either  before  or  after  a  distribution,  the 
acquisition  and  the  distribution 
occurred  within  6  months  of  each  other 
or  there  was  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  the 
second  transaction  within  6  months 
after  the  first  transaction.  Also,  in  the 


case  of  an  acquisition  occiuring  after  a 
distribution,  there  was  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  a 
similar  acquisition  at  the  time  of  the 
distribution  or  within  6  months 
thereafter. 

(ix)  In  the  case  of  an  acquisition  either 
before  or  after  a  distribution,  the  debt 
allocation  between  Distributing  and 
Controlled  made  an  acquisition  of 
Distributing  or  Controlled  likely  in 
order  to  service  the  debt. 

(3)  Among  the  facts  and 
circumstances  tending  to  show  that  a 
distribution  and  an  acquisition  are  not 
part  of  a  plan  are  the  following: 

(i)  In  the  case  of  an  acquisition  (other 
than  involving  a  public  offering  or 
auction)  after  a  distribution,  neither 
Distributing  nor  Controlled  and  the 
acquirer  or  any  potential  acquirer  (nor 
any  of  their  respective  controlling 
shareholders)  discussed  the  acquisition 
or  a  similar  acquisition  before  the 
distribution. 

(ii)  In  the  case  of  an  acquisition 
involving  a  public  offering  or  auction 
after  a  distribution,  neither  Distributing 
nor  Controlled  (nor  any  of  their 
respective  controlling  shareholders) 
discussed  the  acquisition  with  an 
investment  banker  or  other  outside 
adviser  before  the  distribution. 

(iii)  In  the  case  of  an  acquisition  after 
a  distribution,  there  was  an  identifiable, 
unexpected  change  in  market  or 
business  conditions  occurring  after  the 
distribution  that  resulted  in  the 
acquisition  that  was  otherwise 
unexpected  at  the  time  of  the 
distribution. 

(iv)  In  the  case  of  an  acquisition  (other 
than  involving  a  public  offering  or 
auction)  before  a  distribution,  neither 
Distributing  nor  Controlled  and  the 
acquirer  (nor  any  of  their  respective 
controlling  shareholders)  discussed  a 
distribution  before  the  acquisition.  This 
paragraph  (d)(3)(iv)  does  not  apply  if  the 
acquisition  occurred  after  the  date  of  the 
public  aimouncement  of  the  planned 
distribution. 

(v)  In  the  case  of  an  acquisition  before 
a  distribution,  there  was  an  identifiable, 
unexpected  change  in  market  or 
business  conditions  occurring  after  the 
acquisition  that  resulted  in  a 
distribution  that  was  otherwise 
unexpected. 

(vi)  In  the  case  of  an  acquisition  either 
before  or  after  a  distribution,  the 
distribution  was  motivated  in  whole  or 
substantial  part  by  a  corporate  business 
purpose  (within  the  meaning  of  §  1.355- 
2(b))  other  than  a  business  purpose  to 
facilitate  the  acquisition  or  a  similar 
acquisition  of  Distributing  or 
Controlled.  The  presence  of  a  business 
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purpose  to  facilitate  the  acquisition  or  a 
similar  acquisition  of  Distributing  or 
Controlled  is  relevant  in  determining 
the  extent  to  which  the  distribution  was 
motivated  by  a  corporate  business 
purpose  (within  the  meaning  of  §  1.355- 
2(b))  other  than  a  business  purpose  to 
facilitate  the  acquisition  or  a  similar 
acquisition  of  Distributing  or 
Controlled. 

(vii)  In  the  case  of  an  acquisition 
either  before  or  after  a  distribution,  the 
distribution  would  have  occurred  at 
approximately  the  same  time  and  in 
similar  form  regardless  of  the 
acquisition  or  a  similar  acquisition 
(including  a  previously  proposed 
similar  acquisition  that  did  not  occur). 

(e)  Operating  rules.  The  operating 
rules  contained  in  this  paragraph  (e) 
apply  for  all  purposes  of  this  section. 

(1)  Reasonable  certainty  evidence  of 
business  purpose  to  facilitate  an 
acquisition,  (i)  In  the  case  of  an 
acquisition  after  a  distribution,  if,  at  the 
time  of  the  distribution,  it  was 
reasonably  certain  that  before  a  date  that 
is  6  months  after  the  distribution  an 
acquisition  would  occur,  an  agreement, 
luiderstanding,  or  arrangement  would 
exist,  or  substantial  negotiations  would 
occur  regarding  an  acquisition  of 
Distributing  or  Controlled,  the 
reasonable  certainty  is  evidence  of  a 
business  purpose  to  facilitate  an 
acquisition  of  Distributing  or 
Controlled. 

(ii)  In  the  case  of  an  acquisition  before 
a  distribution,  if  the  acquisition 
occurred  after  the  date  of  the  public 
announcement  of  the  planned 
distribution,  or  if,  at  the  time  of  the 
acquisition,  it  was  reasonably  certain 
that  before  a  date  that  is  6  months  after 
the  acquisition  the  distribution  would 
occur,  an  agreement,  understanding,  or 
arrangement  would  exist,  or  substantial 
negotiations  would  occur  regarding  the 
distribution,  the  public  announcement 
or  reasonable  certainty  is  evidence  of  a 
business  purpose  to  focilitate  an 
acquisition  of  Distributing  or 
Controlled. 

(2)  Internal  discussions  evidence  of 
business  purpose.  The  fact  that  internal 
discussions  regarding  an  acquisition 
occurred  may  be  indicative  of  the 
business  purpose  that  motivated  the 
distribution. 

(3)  Hostile  takeover  defense.  If 
Distributing  distributes  Controlled  stock 
intending,  in  whole  or  substantial  part, 
to  decrease  the  likelihood  of  the 
acquisition  of  Distributing  or  Controlled 
by  separating  it  from  another 
corporation  that  is  likely  to  be  acquired. 
Distributing  will  be  treated  as  having  a 
business  purpose  to  focilitate  the 


acquisition  of  the  corporation  that  was 
likely  to  be  acquired. 

(4)  Effect  of  distribution  on  trading  in 
stock.  The  fact  that  the  distribution 
made  all  or  a  part  of  the  stock  of 
Controlled  available  for  trading  or  made 
Distributing  or  Controlled's  stock  trade 
more  actively  is  not  taken  into  account 
in  determining  whether  the  distribution 
and  an  acquisition  of  Distributing  or 
Controlled  stock  were  part  of  a  plan. 

(5)  Consequences  of  section  355(e) 
disregarded  for  certain  purposes.  For 
purposes  of  determining  the  intentions 
of  the  relevant  parties  under  this 
section,  the  consequences  of  the 
application  of  section  355(e),  and  the 
existence  of  any  contractual  indemnity 
by  Controlled  for  tax  resulting  from  the 
application  of  section  355(e)  caused  by 
an  acquisition  of  Controlled,  are 
disregarded. 

(6)  Substantial  diminution  of  risk.  The 
running  of  any  time  period  prescribed 
in  this  section  shall  be  suspended  for 
any  period  during  which  risk  of  loss  is 
substantially  diminished  under  the 
principles  of  section  355(d)(6)(B). 

(f)  Safe  /larfaors— (1)  Safe  Harbor  I.  (i) 
A  distribution  and  an  acquisition 
occurring  after  the  distribution  will  not 
be  considered  part  of  a  plan  if — 

(A)  The  acquisition  occiured  more 
than  6  months  after  the  distribution  and 
there  was  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  before  a  date 
that  is  6  months  after  the  distribution; 
and 

(B)  The  distribution  was  motivated  in 
whole  or  substantial  part  by  a  corporate 
business  purpose  (within  the  meaning 
of  §  1.355-2(b))  other  than  a  business 
purpose  to  facilitate  an  acquisition  of 
Distributing  or  Controlled. 

(ii)  For  purposes  of  paragraph 
(f)(l)(i)(B)  of  this  section,  the  presence 
of  a  business  purpose  to  facilitate  an 
acquisition  of  Distributing  or  Controlled 
is  relevant  in  determining  the  extent  to 
which  the  distribution  was  motivated  by 
a  corporate  business  purpose  (within 
the  meaning  of  §  1.355-2(b))  other  than 
a  business  purpose  to  facilitate  an 
acquisition  of  Distributing  or 
Controlled. 

(2)  Safe  Harbor  II.  A  distribution  and 
an  acquisition  occurring  after  the 
distribution  will  not  be  considered  part 
of  a  plan  if — 

(i)  The  acquisition  occurred  more 
than  6  months  after  the  distribution  and 
there  was  no  agreement,  imderstanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  before  a  date 
that  is  6  months  after  the  distribution; 
and 

(ii)  The  distribution  was  motivated  in 
whole  or  substantial  part  by  a  corporate 


business  purpose  (within  the  meaning 
of  §  1.355-2(b))  to  facilitate  an 
acquisition  or  acquisitions  of  no  more 
than  33  percent  of  the  stock  of 
Distributing  or  Controlled,  and  no  more 
than  20  percent  of  the  stock  of  the 
corporation  (whose  stock  was  acquired 
in  the  acquisition  or  acquisitions  that 
motivated  the  distribution)  was  either 
acquired  or  the  subject  of  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  before  a  date 
that  is  6  months  after  the  distribution. 

(3)  Safe  Harbor  III.  If  an  acquisition 
occurs  more  than  2  years  after  a 
distribution  and  there  was  no 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  concerning 
the  acquisition  at  the  time  of  the 
distribution  or  within  6  months 
thereafter,  the  acquisition  and  the 
distribution  are  not  part  of  a  plan. 

(4)  Safe  Harbor  IV.  If  an  acquisition 
occiirs  more  than  2  years  before  a 
distribution,  and  there  was  no 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  concerning 
the  distribution  at  the  time  of  the 
acquisition  or  within  6  months 
thereafter,  the  acquisition  and  the 
distribution  are  not  part  of  a  plan. 

(5)  Safe  Harbor  V — (i)  In  general.  An 
acquisition  of  Distributing  or  Controlled 
stock  that  is  listed  on  an  established 
market  is  not  part  of  a  plan  if  the 
acquisition  is  pursuant  to  a  transfer 
between  shareholders  of  Distributing  or 
Controlled,  neither  of  whom  is  a  5- 
percent  shareholder.  For  purposes  of  the 
preceding  sentence,  the  term  5-percent 
shareholder  is  defined  in  paragraph 
(k)(5)  of  this  section,  except  that  the 
corporation  can  rely  on  Schedules  13D 
and  13G  (or  any  similar  schedules)  filed 
with  the  Securities  and  Exchange 
Commission  to  identify  its  5-percent 
shareholders. 

(ii)  Special  rules — (A)  This  paragraph 
(f)(5)  does  not  apply  to  public  offerings 
or  redemptions. 

(B)  This  paragraph  (f)(5)  does  not 
apply  to  a  transfer  of  stock  by  or  to  a 
person  who,  pursuant  to  a  formal  or 
informal  understanding  with  other 
persons  (the  coordinating  group),  has 
joined  in  coordinated  transfers  of  stock 
if,  at  any  time  during  the  period  the 
understanding  exists,  the  coordinating 
group  owns,  in  the  aggregate,  5  percent 
or  more  of  the  stock  of  the  corporation 
whose  stock  is  transferred  (determined 
by  vote  or  value)  immediately  before  or 
after  each  transfer  or  at  the  time  of  the 
distribution.  A  principal  element  in 
determining  if  such  an  understanding 
exists  is  whether  the  investment 
decision  of  each  person  is  based  on  the 
investment  decision  of  1  or  more  other 
existing  or  prospective  shareholders. 
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(C)  This  paragraph  (f)(5)  does  not 
apply  to  a  transfer  of  stock  by  or  to  a 
person  if  the  corporation  the  stock  of 
which  is  being  transferred  knows,  or  has 
reason  to  know,  that  the  person  (or  a 
coordinating  group,  treating  it  as  a 
single  person)  intends  to  become  a  5- 
percent  shareholder  at  any  time  during 
the  4-year  period  beginning  2  years 
before  the  distribution. 

(6)  Safe  Harbor  VI.  If  stock  of 
Distributing  or  Controlled  is  acquired  by 
an  employee  or  director  of  Distributing, 
Controlled,  or  a  person  related  to 
Distributing  or  Controlled  under  section 
355(d)(7)(A),  in  connection  with  the 
performance  of  services  as  an  employee 
or  director  for  the  corporation  or  a 
person  related  to  it  under  section 
355(d)(7)(A)  (and  that  is  not  excessive 
by  reference  to  the  services  performed) 
in  a  transaction  to  which  section  83 
applies,  the  acquisition  is  not  an 
acquisition  that  is  part  of  a  plan  as 
described  in  paragraph  (b)(1)  of  this 
section. 

(g)  Stock  acquired  by  exercise  of 
options,  warrants,  convertible 
obligations,  and  other  similar 
interests — (1)  Treatment  of  options — (i) 
General  rule.  For  purposes  of  this 
section,  if  stock  of  Distributing  or 
Controlled  is  acquired  pursuant  to  an 
option,  the  option  will  be  treated  as  an 
agreement  to  acquire  the  stock  on  the 
date  the  option  is  written  unless 
Distributing  establishes  that  on  the  later 
of  the  date  of  the  stock  distribution  or 
the  wrriting  of  the  option,  the  option  was 
not  more  likely  than  not  to  be  exercised. 
The  determination  of  whether  an  option 
was  more  likely  than  not  to  be  exercised 
is  based  on  all  the  facts  and 
circumstances,  taking  control  premiums 
and  minority  and  blockage  discounts 
into  account  in  determining  the  fair 
market  value  of  stock  underlying  an 
option. 

(ii)  Agreement,  understanding, 
arrangement,  or  substantial  negotiations 
to  write  an  option.  If  there  is  an 
agreement,  understanding,  or 
arrangement  to  v^rrite  an  option,  the 
option  will  be  treated  as  written  on  the 
date  of  the  agreement,  understanding,  or 
arrangement.  If  an  agreement, 
understanding,  or  arrangement  to  write  . 
an  option  is  reached,  or  an  option  is 
written,  more  than  6  months  but  not 
more  than  2  years  after  the  distribution, 
and  there  were  substantial  negotiations 
regarding  the  writing  of  the  option  or 
the  acquisition  of  the  stock  underlying 
the  option  before  the  end  of  the  6-month 
period  beginning  on  the  date  of  the 
distribution,  the  option  will  be  treated 
as  vnitten  within  6  months  after  the 
distribution. 


(2)  Instruments  treated  as  options.  For 
purposes  of  this  paragraph  (g),  except  to 
the  extent  provided  in  paragraph  (g)(3) 
of  this  section,  call  options,  warrants, 
convertible  obligations,  the  conversion 
feature  of  convertible  stock,  put  options, 
redemption  agreements  (including 
rights  to  cause  the  redemption  of  stock), 
any  other  instnmients  that  provide  for 
the  right  or  possibility  to  issue,  redeem, 
or  transfer  stock  (including  an  option  on 
an  option),  or  any  other  similar  interests 
are  treated  as  options. 

(3)  Instruments  generally  not  treated 
as  options.  For  purposes  of  this 
paragraph  (g),  the  following  are  not 
treated  as  options  imless  (in  the  case  of 
paragraphs  (g)(3)(i),  (iii),  and  (iv)  of  this 
section)  written,  transferred  (directly  or 
indirectly),  or  listed  with  a  principal 
purpose  of  avoiding  the  application  of 
section  355(e)  or  this  section. 

(i)  Escrow,  pledge,  or  other  security 
agreements.  An  option  that  is  part  of  a 
security  arrangement  in  a  typical 
lending  transaction  (including  a 
purchase  money  loan),  if  the 
arrangement  is  subject  to  customary 
commercial  conditions.  For  this 
purpose,  a  security  arrangement 
includes,  for  example,  an  agreement  for 
holding  stock  in  escrow  or  under  a 
pledge  or  other  security  agreement,  or 
an  option  to  acquire  stock  contingent 
upon  a  default  under  a  loan. 

(ii)  Compensatory  options.  An  option 
to  acquire  stock  in  Distributing  or 
Controlled  with  customary  terms  and 
conditions  provided  to  an  employee  or 
director  of  Distributing,  Controlled,  or  a 
person  related  to  Distributing  or 
Controlled  under  section  355(d)(7)(A), 
in  connection  with  the  performance  of 
services  as  an  employee  or  director  for 
the  corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed)  and  that 
immediately  after  the  distribution  and 
within  6  months  thereafter — 

(A)  Is  nontransferable  within  the 
meaning  of  §  1.83-3(d);  and 

(B)  Does  not  have  a  readily 
ascertainable  fair  market  value  as 
defined  in  §1.83-7(b). 

(iii)  Options  exercisable  only  upon 
death,  disability,  mental  incompetency, 
or  separation  from  service.  Any  option 
entered  into  between  shareholders  of  a 
corporation  (or  a  shareholder  and  the 
corporation)  that  is  exercisable  only 
upon  the  death,  disability,  or  mental 
incompetency  of  the  shareholder,  or,  in 
the  case  of  stock  acquired  in  connection 
with  the  performance  of  services  for  the 
corporation  or  a  person  related  to  it 
imder  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 


services  performed),  the  shareholder's 
separation  from  service. 

(iv)  flig/its  of  first  refusal.  A  bona  fide 
right  of  first  refusal  regarding  the 
corporation's  stock  with  customary 
terms,  entered  into  between 
shareholders  of  a  corporation  (or 
between  the  corporation  and  a 
shareholder). 

(v)  Other  enumerated  instruments. 
Any  other  instrument  the  Commissioner 
may  designate  in  revenue  procedures, 
notices,  or  other  guidance  published  in 
the  Internal  Revenue  Bulletin.  See 
§  601.601(d)(2)  of  this  chapter. 

(h)  Multiple  controlled  corporations. 
Only  the  stock  or  securities  of  a 
controlled  corporation  in  which  1  or   ' 
more  persons  acquire  directly  or 
indirectly  stock  representing  a  50- 
percent  or  greater  interest  as  part  of  a 
plan  involving  the  distribution  of  that 
corporation  will  be  treated  as  not 
qualified  property  imder  section 
355(e)(1)  if— 

(1)  The  stock  or  securities  of  more 
than  1  controlled  corporation  are 
distributed  in  distributions  to  which 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  applies;  and 

(2)  One  or  more  persons  oo  not 
acquire,  directly  or  indirectly,  stock 
representing  a  50-percent  or  greater 
interest  in  Distributing  pursuant  to  a 
plan  involving  any  of  those 
distributions. 

(i)  [Reserved] 

(j)  Valuation.  Except  as  provided  in 
paragraph  (g)(l)(i)  of  this  section,  for 
piuposes  of  section  355(e)  and  this 
section,  all  shares  of  stock  within  a 
single  class  are  considered  to  have  the 
same  value.  Thus,  control  premiums 
and  minority  and  blockage  discounts 
within  a  single  class  are  not  taken  into 
accoimt. 

(k)  Definitions — (1)  Agreement, 
understanding,  arrangement,  or 
substantial  negotiations.  Whether  an 
agreement,  understanding,  or 
arrangement  exists  depends  on  the  facts 
and  circimistances.  The  parties  do  not 
necessarily  have  to  have  entered  into  a 
binding  contract  or  have  reached 
agreement  on  all  terms  to  have  an 
agreement,  understanding,  or 
arrangement.  However,  an  agreement, 
imderstanding,  or  arrangement  clearly 
exists  if  enforceable  rights  to  acquire 
stock  exist.  In  public  offerings  or 
auctions  by  Distributing  or  Controlled  of 
Distributing  or  Controlled's  stock,  an 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  can  exist 
even  if  the  acquirer  has  not  been 
specifically  identified.  The  existence  of 
such  an  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
will  be  based  on  discussions  with  an 
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investment  banker  or  other  outside 
adviser. 

(2)  Controlled  corporation.  For 
purposes  of  this  section,  a  controlled 
corporation  is  a  corporation  the  stock  of 
which  is  distributed  in  a  distribution  to 
which  section  355  (or  so  much  of 
section  356  as  relates  to  section  355) 
applies. 

(3)  Controlling  shareholder,  (i)  A 
controlling  shareholder  of  a  corporation 
the  stock  of  which  is  not  listed  on  an 
established  market  is  any  person  who, 
directly  or  indirectly,  or  together  with 
related  persons  (as  described  in  sections 
267(b)  and  707(b)),  possesses  voting 
power  in  Distributing  or  Controlled 
representing  a  meaningful  voice  in  the 
governance  of  the  corporation. 

(ii)  A  controlling  shareholder  of  a 
corporation  the  stock  of  which  is  listed 
on  an  established  market  is  a  5-percent 
shareholder  who  actively  participates  in 
the  management  or  operation  of  the 
corporation. 

(iii)  For  purposes  of  this  section,  a 
person  is  a  controlling  shareholder  if 
that  person  meets  the  definition  of 
controlling  shareholder  in  this 
paragraph  (k)(3)  immediately  before  or 
immediately  after  the  acquisition  being 
tested. 

(iv)  If  a  distribution  precedes  an 
acquisition,  Controlled's  controlling 
shareholders  immediately  after  the 
distribution  are  considered  Controlled's 
controlling  shareholders  at  the  time  of 
the  distribution. 

(4)  Established  Market.  An  established 
market  is — 

(i)  A  national  securities  exchange 
registered  under  section  6  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78f): 

.   (ii)  An  interdealer  quotation  system 
sponsored  by  a  national  securities 
association  registered  under  section  15A 
of  the  Securities  Act  of  1934  (15  U.S.C. 
78o-3);  or 

(iii)  Any  additional  market  that  the 
Conunissioner  may  designate  in  revenue 
procedures,  notices,  or  other  guidance 
published  in  the  Internal  Revenue 
Bulletin  (see  §  601.601(d)(2)  of  this 
chapter). 

(5)  Five-percent  shareholder.  A  person 
will  be  considered  a  5-percent 
shareholder  of  a  corporation  the  stock  of 
which  is  listed  on  an  established  market 
if  the  person  owns,  directly  or 
indirectly,  or  together  with  related 
persons  (as  described  in  sections  267(b) 
and  707(b))  5  percent  or  more  of  any 
class  of  stock  of  the  corporation  whose 
stock  is  transferred.  A  person  is  a  5- 
percent  shareholder  if  the  person  meets 
the  requirements  of  the  preceding 
sentence  immediately  before  or  after 
each  transfer.  All  options  are  treated  as 


exercised  for  the  purpose  of  determining 
whether  the  shareholder  is  a  5-percent 
shareholder. 

(1)  [Reserved] 

(m)  Examples.  The  following 
examples  illustrate  paragraphs  (a) 
through  (k)  of  this  section.  Throughout 
these  examples,  assume  that 
Distributing  (D)  owns  all  of  the  stock  of 
Controlled  (C).  Assume  further  that  D 
distributes  the  stock  of  C  in  a 
distribution  to  which  section  355 
applies  and  to  which  section  355(d) 
does  not  apply.  Unless  otherwise  stated, 
assume  the  corporations  do  not  have   ■ 
controlling  shareholders.  No  inference 
should  be  drawn  from  any  example 
concerning  whether  any  requirements  of 
section  355  other  than  those  of  section 
355(e)  are  satisfied.  The  examples  are  a$ 
follows: 

Example  1.  Unwanted  assets,  (i)  D  is  in 
business  1.  C  is  in  business  2.  D  is  relatively 
small  in  its  industry.  D  wants  to  combine 
with  X,  a  larger  corporation  also  engaged  in 
business  1.  X  and  D  begin  negotiating  for  X 
to  acquire  D,  but  X  does  not  want  to  acquire 
C.  To  facilitate  the  acquisition  of  D  by  X,  D 
agrees  to  distribute  all  the  stock  of  C  pro  rata 
before  the  acquisition.  D  and  X  enter  into  a 
binding  contract  for  D  to  merge  into  X  subject 
to  several  conditions.  D  distributes  C  and  D 
merges  into  X  one  month  later.  As  a  residt 
of  the  merger,  D's  former  shareholders  own 
less  than  50  percent  of  the  stock  of  X. 

(ii)  No  Safe  Harbor  applies  to  this 
acquisition. 

(iii)  The  issue  is  whether  the  distribution 
of  C  and  the  merger  of  D  into  X  are  part  of 
a  plan.  To  determine  whether  the 
distribution  of  C  and  the  merger  of  D  into  X 
are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  ftaragraph  (d)  of  this  section. 

(iv)  The  following  tends  to  show  that  the 
distribution  of  C  and  the  merger  of  D  into  X 
are  part  of  a  plan:  X  and  D  discussed  the 
acquisition  before  the  distribution  (paragraph 
(d)(2)(i)  of  this  section),  D  was  motivated  by 
a  business  purpose  to  facilitate  the  merger 
(paragraph  (d)(2)(vii)  of  this  section),  and  the 
distribution  and  the  merger  occurred  within 
6  months  of  each  other  (paragraph  (d)(2)(viii) 
of  this  section).  Because  the  merger  was  not 
only  discussed,  but  was  agreed  to,  before  the 
distribution,  the  fact  described  in  paragraph 
(d)(2)(i)  of  this  section  is  given  substantial 
weight. 

(v)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (d)(3)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(vi)  The  distribution  of  C  and  the  merger 
of  D  into  X  are  part  of  a  plan  under  paragraph 
(b)(1)  of  this  section. 

Example  2.  Substituted  acquirer,  (i)  The 
facts  are  the  same  as  in  Example  1,  except 
tharafter  D  distributes  C,  X  is  unable  to  fulfill 
one  of  the  conditions  of  the  merger 
agreement  and  the  merger  of  D  into  X  does 
not  occur.  Y,  one  of  X's  competitors, 
perceives  this  as  an  opportunity  and  begins 


discussing  with  D  a  merger  into  Y.  Five 
months  after  D  distributes  C,  D  merges  into 
Y.  As  a  result  of  the  merger,  the  D 
shareholders  own  less  than  50  percent  of  the 
outstanding  Y  stock. 

(ii)  No  Safe  Harbor  applies  to  this 
acquisition. 

(iii)  The  issue  is  whether  the  distribution 
of  C  and  the  merger  of  D  into  Y  are  part  of 
a  plan.  To  determine  whether  the 
distribution  of  C  and  the  merger  of  D  into  Y 
are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(iv)  The  following  tends  to  show  that  the 
distribution  of  C  and  the  merger  of  D  into  Y 
are  part  of  a  plan:  X,  a  potential  acquirer,  and 
D  discussed  an  acquisition  before  the 
distribution  and  a  similar  acquisition  by  Y 
occurred  (paragraph  (d)(2)(ii)  of  this  section), 
D  was  motivated  by  a  business  purpose  to 
facilitate  an  acquisition  similar  to  the  merger 
with  Y  (paragraph  (d)(2)(vii)  of  this  section), 
and  the  distribution  and  the  merger  occurred 
within  6  months  of  each  other  (paragraph 
(d)(2)(viii)  of  this  section). 

(v)  As  in  Example  1 .  none  of  the  facts  and 
circumstances  listed  in  paragraph  (d)(3)  of 
this  section  exist  in  this  casa.  Although  a 
substituted  acquirer  acquired  D,  the  merger 
of  D  into  Y  was  similar  to  the  negotiated 
merger  of  D  into  X. 

(vi)  The  distribution  of  C  and  the  merger 
of  D  into  Y  are  part  of  a  plan  under  paragraph 
(b)(1)  of  this  section. 

Example  3.  Public  offering. 

(i)  D's  managers,  directors,  and  investment 
banker  discuss  the  possibility  of  offering  D 
stock  to  the  public.  They  decide  a  public 
offering  of  50  percent  of  D's  stock  with  D  as 
a  stand  alone  corporatibn  would  be  in  D's 
best  interest.  To  facilitate  a  stock  offering  by 
D  of  50  percent  of  its  stock,  D  distributes  all 
the  stock  of  C  pro  rata  to  D's  shareholders. 
D  issues  new  shares  amounting  to  50  percent 
of  its  stock  to  the  public  in  a  public  offering 
7  months  after  the  distribution. 

(ii)  No  Safe  Harbor  applies  to  this 
acquisition.  Safe  Harbor  V,  relating  to  public 
trading,  does  not  apply  to  public  offerings 
(paragraph  (f)(5)(ii)(A)  of  this  section). 

(iii)  The  issue  is  whether  the  distribution 
of  C  and  the  public  offering  by  D  are  part  of 
a  plan.  To  determine  whether  the 
distribution  of  C  and  the  public  offering  by 
D  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(iv)  The  following  tends  to  show  that  the 
distribution  of  C  and  the  public  offering  by 
D  are  part  of  a  plan:  D  discussed  the  public 
offering  with  its  investment  banker  before  the 
distribution  (paragraph  (d)(2)(iii)  of  this 
section).  D  was  motivated  by  a  business 
purpose  to  facilitate  the  public  offering 
(paragraph  (d)(2)(vii)  of  tnis  section),  and 
there  were  substantial  negotiations  regarding 
the  public  offering  within  6  months  after  the 
distribution  (paragraph  (d)(2)(viii)  of  this 
section). 

(v)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (d)(3)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 
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(vi)  The  distribution  of  C  and  the  public 
offering  by  D  are  part  of  a  plan  under 
paragraph  {b)(l)  of  this  section. 

Example  4.  Public  offering  followed  by 
unexpected  opportunity — (i)  Facts.  D's 
managers,  directors,  and  investment  banker 
discuss  the  possibility  of  offfering  C  stock  to 
the  public.  D  decides  to  distribute  C  pro  rata 
to  D's  shareholders  solely  to  facilitate  a  20 
percent  stock  offering  by  C.  To  take 
advantage  of  favorable  market  conditions.  C 
issues  new  shares  amounting  to  20  percent  of 
its  stock  in  a  public  offering  1  month  before 
D  distributes  its  remaining  80  percent  of  the 
C  stock.  The  public  offering  documents 
disclose  the  intended  distribution  of  C, 
which  is  expected  to  occur  shortly  after  the 
public  offering.  At  the  time  of  the 
distribution,  it  is  not  reasonably  certain  that 
an  acquisition  will  occur,  an  agreement, 
understanding,  or  arrangement  concerning  an 
acquisition  will  exist,  or  substantial 
negotiations  concerning  an  acquisition  will 
occur  within  6  months.  Two  months  after  the 
distribution,  C  is  approached  unexpectedly 
regarding  an  opportunity  to  acquire  X.  Five 
months  after  the  distribution,  C  acquires  X  in 
exchange  for  40  percent  of  the  C  stock. 

(ii)  Public  offering.  (A)  No  Safe  Harbor 
applies  to  the  public  offering.  Safe  Harbor  V, 
related  to  public  trading,  does  not  apply  to 
public  offerings  (paragraph  (f)(5}(ii)(A)  of  this 
section). 

(B)  The  issue  is  whether  the  20  percent 
public  offering  by  C  and  the  distribution  by 
D  of  the  remaining  C  stock  are  part  of  a  plan. 
To  determine  whether  the  distribution  and 
the  public  offering  are  part  of  a  plan,  D  must 
consider  all  the  facts  and  circumstances, 
including  those  described  in  paragraph  (d)  of 
this  section. 

(C)  Under  paragraph  (d)(2)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  the  public  offering  are 
part  of  a  plan:  D  discussed  the  distribution 
with  its  investment  banker  before  the  public 
offering  (paragraph  (d)(2)(vi}  of  this  section), 
D  was  motivated  by  a  business  purpose  to 
facilitate  the  public  offering  (paragraph 
(d)(2)(vii)  of  this  section),  and  the  public 
offering  and  the  distribution  occurred  within 
6  months  of  each  other  (paragraph  (d)(2)(viii) 
of  this  section). 

(D)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (d)(3)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(E)  The  public  offering  of  C  and  the 
distribution  of  C  are  part  of  a  plan  under 
paragraph  (b)(1)  of  this  section. 

(iii)  X  acquisition.  (A)  No  Safe  Harbor 
applies  to  the  X  acquisition. 

(B)  The  issue  is  whether  the  distribution  of 
C  and  the  acquisition  by  C  of  X  are  part  of 

a  plan.  To  determine  whether  the 
distribution  of  C  and  the  acquisition  by  C  of 
X  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(C)  Under  paragraph  (d)(2)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  acquisition  by  C  of  X 
are  part  of  a  plan:  The  distribution  and  the 
acquisition  occurred  within  6  months  of  each 
other  (paragraph  (d)(2)(viii)  of  this  section). 


The  fact  described  in  paragraph  (d)(2)(vii)  of 
this  section  does  not  exist  in  this  case 
because  D's  business  purpose  was  to 
facilitate  the  public  offering  and  C's 
acquisition  of  X  is  not  similar  to  that 
acquisition. 

(D)  Under  paragraph  (d)(3)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  the  acquisition  by  C  of 
X  are  not  part  of  a  plan:  Neither  D,  C.  nor 
their  respective  controlling  shareholders 
discussed  the  acquisition  of  X  or  a  similar 
acquisition  with  potential  acquirers  before 
the  distribution  (paragraph  (d)(3)(i)  of  this 
section),  D  had  a  substantial  business 
purpose  for  the  distribution  other  than  a 
business  purpose  to  facilitate  the  acquisition 
of  X  or  a  similar  acquisition  (paragraph 
(d)(3)(vi)  of  this  section),  and  the  distribution 
would  have  occurred  at  approximately  the 
same  time  and  in  similar  form  regardless  of 
the  acquisition  of  X  (paragraph  (d)(3)(vii)  of 
this  section).  The  distribution  was 
announced  and  accomplished  to  facilitate  the 
20  percent  public  offering  by  C.  D  and  C  were 
unaware  of  the  opportunity  to  acquire  X  at 
the  time  of  the  distribution. 

(E)  Weighing  the  facts  and  circumstances, 
the  acquisition  by  C  of  X  and  the  distribution 
of  C  by  D  are  not  part  of  a  plan  under 
paragraph  (b)(1)  of  this  section. 

(F)  If  C's  acquisition  of  X  had  occurred 
more  than  6  months  after  the  distribution  and 
had  not  been  the  subject  of  an  agreement, 
understanding,  arrangement,  or  substantial 
negotiations  before  the  date  that  is  6  months 
after  the  distribution.  Safe  Harbor  II  would 
have  applied  to  C's  acquisition  of  X. 

Example  5.  Hot  market,  (i)  D  is  a  widely 
held  corporation  the  stock  of  which  is  listed 
on  an  established  market.  D  announces  a 
distribution  of  C  and  distributes  C  pro  rata 
to  D's  shareholders.  By  contract,  C  agrees  to 
indemnify  D  for  any  imposition  of  tax  under 
section  355(e)  caused  by  the  acts  of  C.  The 
distribution  is  motivated  by  a  desire  to 
improve  D's  access  to  financing  at  preferred 
customer  interest  rates,  which  will  be  more 
readily  available  if  D  separates  from  C.  At  the 
time  of  the  distribution,  although  D  has  not 
been  approached  by  any  potential  acquirer  of 
C,  it  is  reasonably  certain  that  within  6 
months  after  the  distribution  either  an 
acquisition  of  C  wUI  occur  or  there  will  be 
an  agreement,  understanding,  arrangement, 
or  substantial  negotiations  regarding  an 
acquisition  of  C.  Corporation  Y  acquires  C  in 
a  merger  described  in  section  368(a)(2)(E) 
within  6  months  after  the  distribution.  The 
C  shareholders  receive  less  than  50  percent 
of  the  stock  of  Y  in  the  exchange. 

(ii)  No  Safe  Harbor  applies  to  this 
acquisition. 

(iii)  The  issue  is  whether  the  distribution 
of  C  and  the  acquisition  of  C  by  Y  are  part 
of  a  plan.  To  determine  whether  the 
distribution  of  C  and  the  acquisition  of  C  by 

Y  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(iv)  Under  paragraph  (d)(2)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  the  acquisition  of  C  by 

Y  are  part  of  a  plan:  The  acquisition  and  the 
distribution  occurred  within  6  months  of 
each  other  (paragraph  (d)(2)(viii)  of  this 


section).  In  addition,  the  distribution  may  be 
motivated  by  a  business  purpose  to  facilitate 
the  acquisition  or  a  similar  acquisition 
because  there  is  evidence  of  a  business 
purpose  to  facilitate  an  acquisition  by  reason 
of  the  fact  that  at  the  time  of  the  distribution 
it  was  reasonably  certain  that  an  acquisition 
of  C  would  occur  or  there  would  be  an 
agreement,  understanding,  arrangement,  or 
substantial  negotiations  regarding  an 
acquisition  of  C  within  6  months  after  the 
distribution  (paragraphs  (d)(2)(vii)  and 
(e)(l)(i)  of  this  section). 

(v)  Under  paragraph  (d)(3)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  the  acquisition  of  C  by 

Y  are  not  part  of  a  plan:  Neither  D.  C.  nor 
their  respective  controlling  shareholders 
discussed  the  acquisition  or  a  similar 
acquisition  with  Y  or  any  other  potential 
acquirers  before  the  distribution  (paragraph 
(d)(3)(i)  of  this  section).  Furthermore.  D  may 
be  able  to  demonstrate  that  the  distribution 
was  motivated  in  whole  or  substantial  part  by 
a  corporate  business  purpose  other  than  a 
business  purpose  to  facilitate  the  acquisition 
or  a  similar  acquisition  (paragraph  (d)(3)(vi) 
of  this  section).  D's  stated  purpose  for  the 
distribution  (facilitating  D's  access  to 
favorable  financing)  must  be  evaluated  in 
light  of  the  evidence  of  a  business  purpose 

to  facilitate  an  acquisition.  D  also  may  be 
able  to  demonstrate  that  the  distribution 
would  have  occurred  at  approximately  the 
same  time  and  in  similar  form  regardless  of 
the  acquisition  (paragraph  (d)(3)(vii)  of  this 
section). 

(vi)  Under  paragraph  (e)(5)  of  this  section, 
the  existence  of  the  indemnity  is  irrelevant 
in  analyzing  whether  the  distribution  and 
acquisition  of  C  are  part  of  a  plan. 

(vii)  In  determining  whether  the 
distribution  of  C  and  the  acquisition  of  C  by 

Y  are  part  of  a  plan,  one  should  consider  the 
importance  of  D's  stated  business  purpose  for 
the  distribution  in  light  of  the  reasonable 
certainty  that  C  would  be  acquired  or  there 
would  be  an  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
regarding  an  acquisition  of  C  within  6 
months  after  the  distribution.  If  D's  stated 
business  purpose  for  the  distribution  is 
substantial  even  though  the  reasonable 
certainty  that  C  would  be  acquired  is 
evidence  of  a  business  purpose  to  facilitate 
an  acquisition,  and  if  D  would  have 
distributed  C  regardless  of  Y's  acquisition  of 
C,  Y's  acquisition  of  C  and  D's  distribution 

of  C  are  not  part  of  a  plan. 

Example  6.  Unexpected  opportunity,  (i)  D. 
the  stock  of  which  is  listed  on  an  established 
market,  announces  that  it  will  distribute  all 
the  stock  of  C  pro  rata  to  D's  shareholders. 
At  the  time  of  the  announcement,  the 
distribution  is  motivated  wholly  bv  a 
corporate  business  purpose  (within  the 
meaning  of  §  1.355-2(b))  other  than  a 
business  purpose  to  facilitate  an  acquisition. 
After  the  announcement  but  before  the 
distribution,  widely  held  X  becomes 
available  as  an  acquisition  target.  There  were 
no  discussions  between  D  and  X  before  the 
announcement.  D  negotiates  with  and 
acquires  X  before  the  distribution.  After  the 
acquisition,  X's  former  shareholders  own  55 
percent  of  D's  stock.  D  distributes  the  stock 
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of  C  pro  rata  within  6  months  after  the 
acquisition  of  X. 

(ii)  No  Safe  Harbor  applies  to  this 
acquisition. 

(iii)  The  issue  is  whether  the  acquisition  of 
X  by  D  and  the  distribution  of  C  are  part  of 
a  plan.  To  determine  whether  the 
distribution  of  C  and  the  acquisition  of  X  by 
D  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(iv)  Under  paragraph  (d)(2)  of  this  section, 
the  following  tends  to  show  that  the 
acquisition  of  X  by  D  and  the  distribution  of 
C  are  part  of  a  plan:  The  acquisition  and  the 
distribution  occurred  within  6  months  of 
each  other  (paragraph  (d)(2)(viii)  of  this 
section).  Also,  the  distribution  may  be 
motivated  by  a  business  purpose  to  facilitate 
the  acquisition  or  a  similar  acquisition 
because  there  is  evidence  of  a  business 
purpose  to  facilitate  an  acquisition  by  reason 
of  the  fact  that  the  acquisition  occurred  after 
the  public  announcement  of  the  plaimed 
distribution  (paragraphs  (d)(2)(vii)  and 
(e)(l)(ii)  of  this  section). 

(v)  Under  paragraph  (d)(3)  of  this  section, 
D  would  assert  that  the  following  tends  to 
show  that  the  distribution  of  C  and  the 
acquisition  of  X  by  D  are  not  part  of  a  plan: 
The  distribution  was  motivated  by  a 
corporate  business  purpose  other  than  a 
business  purpose  to  facilitate  the  acquisition 
or  a  similar  acquisition  (paragraph  (d)(3)(vi) 
of  this  section),  and. the  distribution  would 
have  occiured  at  approximately  the  same 
time  and  in  similar  form  regardless  of  the 
acquisition  (paragraph  (d)(3)(vii)  of  this 
section).  That  D  decided  to  distribute  C  and 
announced  that  decision  before  it  became 
aware  of  the  opportimity  to  acquire  X 
suggests  that  the  distribution  would  have 
occurred  at  approximately  the  same  time  and 
in  similar  form  regardless  of  D's  acquisition 
of  X.  X's  lack  of  participation  in  the  decision 
also  helps  establish  that  fact. 

(vi)  In  determining  whether  the 
distribution  of  C  and  acquisition  of  X  by  D 
are  pari  of  a  plan,  one  should  consider  the 
importance  of  D's  business  purpose  for  the 
distribution  in  light  of  D"s  opportunity  to 
acquire  X.  If  D  can  establish  that  the 
distribution  continued  to  be  motivated  by  the 
stated  business  purpose,  and  if  D  would  have 
distributed  C  regardless  of  D's  acquisition  of 
X,  then  D's  acquisition  of  X  and  D's 
distribution  of  C  are  not  part  of  a  plan. 

Example  7.  Multiple  acquisitions — (i) 
Facts.  (A)  D,  the  stock  of  which  is  listed  on 
an  established  market,  engages  in  business  1. 
C  engages  in  business  2.  D  has  a  business 
strategy  of  growth  through  acquisitions  and 
is  interested  in  continudly  expanding 
business  1.  D's  ownership  of  C  has  been  an 
impediment  to  acquisitions  by  D.  D  believes 
the  distribution  of  C  will  make  its  acquisition 
program  more  economical  overall,  regardless 
of  D's  success  with  any  particular  acquisition 
target.  D  has  no  specific  goals  regarding  how 
much  D  stock  will  be  used  for  acquisitions. 

(6)  D  and  its  investment  banker  identify  X 
and  Y  as  potential  acquisition  targets  before 
D  publicly  announces  the  plaimed 
distribution.  After  D  publicly  announces  the 
distribution,  the  sole  purpose  of  which  is  to 
focilitate  acquisitions  by  D,  but  before  the 


distribution  date,  D  negotiates  with  X,  but 
has  no  contact  with  Y.  D  distributes  all  of  the 
C  stock.  One  month  after  the  distribution,  D 
consummates  the  negotiated  acquisition  of  X. 
A,  X's  sole  shareholder,  receives  30  percent 
of  D's  stock.  Seven  months  after  the 
distribution,  D  begins  negotiating  with  Y. 
One  year  after  the  distribution,  D  acquires  Y. 
Y's  shareholders  receive  19  percent  of  D's 
stock.  After  the  distribution,  D  and  its 
investment  banker  identify  Z  as  another 
desirable  target.  Eighteen  months  after  the 
distribution,  D  acquires  Z.  Z's  shareholders 
receive  17  percent  of  D's  stock.  If  aggregated, 
the  acquisitions  of  X,  Y  and  Z  would  result 
in  a  change  in  the  stock  ownership  of  D  of 
more  than  50  percent. 

(ii)  X  acquisition.  (A)  No  Safe  Harbor 
applies  to  the  X  acquisition. 

(B)  The  issue  is  whether  the  distribution  of 
C  and  the  acquisition  of  X  by  D  are  part  of 

a  plan.  To  determine  whether  the 
distribution  of  C  and  the  acquisition  of  X  by 
D  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(C)  Under  paragraph  (d)(2)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  the  acquisition  of  X  by 
D  are  part  of  a  plan:  D  and  X  discussed  the 
acquisition  before  the  distribution  (paragraph 
(d)(2)(i)  of  this  section),  D  had  a  business 
purpose  to  facilitate  the  X  acquisition  or  a 
similar  acquisition  (paragraph  (d)(2)(vii)  of 
this  section),  and  the  distribution  and  the  X 
acquisition  occurred  within  6  months  of  each 
other  (paragraph  (d)(2)(viii)  of  this  section). 

(D)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (d)(3)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(E)  The  distribution  of  C  and  the 
acquisition  of  X  are  part  of  a  plan  under 
paragraph  (b)(1)  of  this  section. 

(iii)  Y  acquisition.  (A)  No  Safe  Harbor 
applies  to  the  Y  acquisition.  Safe  Harbor  I 
does  not  apply  because  the  distribution  was 
not  motivated  in  whole  or  substantial  part  by 
a  corporate  business  purpose  (within  the 
meaning  of  §  1.355-2(b))  other  than  a 
business  purpose  to  facilitate  an  acquisition. 
Safe  Harbor  D  does  not  apply  because  D's 
business  purpose  to  facilitate  acquisitions 
was  not  limited  to  33  percent  or  less  of  the 
D  stock.  Also,  more  than  20  percent  of  D's 
stock  was  acquired  in  an  acquisition  that 
motivated  the  distribution  before  the  date  . 
that  was  6  months  after  the  distribution  (D's 
acquisition  of  X  using  30  percent  of  D's  stock 
1  month  after  the  distribution). 

(B)  The  issue  is  whether  the  distribution  of 
C  and  the  acquisition  of  Y  by  D  are  part  of 

a  plan.  To  determine  whether  the 
distribution  of  C  and  the  acquisition  of  Y  by 
D  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (d)  of  this  section. 

(C)  Under  paragraph  (d)(2)  of  this  section, 
the  following  tends  to  show  that  the 
distribution  of  C  and  the  acquisition  of  Y  by 
D  are  part  of  a  plan:  D  and  a  potential 
acquirer  (X)  discussed  an  acquisition  before 
the  distribution  and  a  similar  acquisition    . 
with  a  different  acquirer  (Y)  occurred 
(paragraph  (d)(2)(ii)  of  this  section)  and  D 


had  a  business  purpose  to  facilitate  the  Y 
acquisition  or  a  similar  acquisition    • 
(paragraph  (d)(2)(vii)  of  this  section). 

(D)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (d)(3)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(E)  The  distribution  of  C  and  the 
acquisition  of  Y  are  part  of  a  plan  under 
paragraph  (b)(1)  of  this  section. 

(iv)  Z  acquisition.  The  analysis  is  identical 
to  the  Y  acquisition.  The  distribution  of  C 
and  the  acquisition  of  Z  are  part  of  a  plan 
under  paragraph  (b)(1)  of  this  section. 

(v)  Under  paragraph  (c)  of  this  section,  all 
acquisitions  of  stock  of  D  pursuant  to  a  plan 
involving  a  distribution  will  be  aggregated  for 
purposes  of  the  50-percent  test  of  paragraph 
(a)(2)  of  this  section.  Because  the  acquisitions 
by  D  of  X,  Y,  and  Z  are  each  part  of  a  plan 
involving  D's  distribution  of  C,  those  three 
acquisitions  are  aggregated. 

(n)  Effective  date.  This  section  applies  to 
distributions  occurring  after  these  regulations 
are  published  as  final  regulations  in  the 
Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-32774  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 16733-98] 
RIN  1545-AW79 

Guidance  Under  Section  355(e); 
RecognKlon  of  Gain  on  Certain 
Distributions  of  Stock  or  Securities  in 
Connection  Witii  an  Acquisition 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Withdrawal  of  notice  of 

proposed  rulemaking. 

SUMMARY:  This  doctiment  withdraws  the 
notice  of  proposed  rulemaking  relating 
to  recognition  of  gain  on  certain 
distributions  of  stock  or  sectmties  of  a 
controlled  corporation  in  connection 
with  an  acquisition  that  was  published 
in  the  Federal  Register  on  August  24, 
1999.  The  withdrawal  is  in  response  to 
written  comments  received  and  oral 
comments  presented  at  a  pubhe  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  O'Hara,  (202)  622-7530  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  24, 1999,  the  IRS  issued 
proposed  regulations  (REG-1 16733-98) 
in  the  Federal  Register  (64  FR  46155) 
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under  section  355(e),  relating  to  the 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
connection  with  an  acquisition  of  stock 
of  the  distributing  corporation  or  of 
stock  of  the  corporation  whose  stock  is 
distributed.  In  response  to  wTitten 
comments  received  and  comments 
presented  at  a  public  hearing  held  on 
March  2,  2000,  these  proposed 
regulations  are  being  withdrawn.  New 
proposed  regulations  (REG-1 07566-00) 
covering  the  same  matters  as  the 
withdrawn  proposed  regiUations  are 
being  issued  elsewhere  in  this  issue  of 
the  Federal  Register. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  imder  the  authority  of 
26  U.S.C.  7805  and  26  U.S.C.  355(e)(5), 
the  notice  of  proposed  rulemaking 
(REG-116733-98)  that  was  published  in 
the  Federal  Register  on  August  24,  1999 
(64  FR  46155)  is  withdrawn. 

Rol>ert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  00-32775  Filed  12-29-00;  8:45  am] 
BILUNG  COOE  4830-01-U 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 04906-99] 
RIN  1545-AX04 

Third  Party  Contacts 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regiUations  providing 
guidance  on  third-party  contacts  made 
with  respect  to  the  determination  or 
collection  of  tax  liabilities.  The 
proposed  regulations  reflect  changes  to 
section  7602  of  the  Internal  Revenue 
Code  made  by  section  3417  of  the 
Internal  Revenue  Service  Restructiu-ing 
and  Reform  Act  of  1998.  The  proposed 
regiUations  potentially  affect  all 
taxpayers  whose  Federal  tax  liabilities 
are  being  determined  or  collected  by  the 
IRS. 

DATES:  Written  and  electronic  conmients 
and  requests  for  a  public  hearing  must 
be  received  on  or  before  April  2,  2001. 
ADDRESSES:  Send  submission  to: 
CC:M&SP:RU  (REG-1 04906-99),  room 


5226.  Internal  Revenue  Service.  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-1 04906-99), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax_regs/ 
reglist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Bryan  T. 
Camp,  202-622-3620  (not  a  toll-free 
number);  concerning  submissions, 
Sonya  Cruse  at  202-622-7180  (not  a 
toll-free  nimiber). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  relating  to  the  exercise  by 
officers  and  employees  of  the  IRS  of  the 
authority  given  them  under  section  7602 
of  the  Internal  Revenue  Code  (Code). 
Section  3417  of  the  IRS  Restructuring 
and  Reform  Act  of  1998  (RRA  1998), 
Public  Law  105-206  (112  Stat.  685), 
amends  section  7602  to  prohibit  IRS 
officers  or  employees  from  contacting 
any  person  other  than  the  taxpayer  with 
respect  to  the  determination  or 
collection  of  the  taxpayer's  liability 
without  first  giving  the  taxpayer 
reasonable  advance  notice  that  such 
contacts  may  be  made.  The  section 
further  requires  that  a  record  of  the 
persons  contacted  be  provided  to  the 
taxpayer  both  periodically  and  upon  the 
taxpayer's  request.  The  section  sets  forth 
a  nimiber  of  exceptions  to  its 
requirements.  These  proposed 
regulations  interpret  and  implement  the 
amendments  made  by  section  3417  of 
RRA  1998. 

Explanation  of  Provisions 

Section  3417  of  RRA  1998  amended 
section  7602  to  prohibit  IRS  officers  or 
employees  from  contacting  any  person 
other  than  the  taxpayer  with  respect  to 
the  determination  or  collection  of  the 
taxpayer's  liability  without  giving  the 
taxpayer  reasonable  advance  notice  that 
contacts  with  persons  other  than  the 
taxpayer  may  be  made. 

Section  3417  was  added  to  the  bill  by 
the  Senate  Finance  Committee.  In 
explaining  the  reasons  for  its  proposal, 
the  Senate  Finance  Committee 
expressed  a  concern  that  third-party 


contacts  "may  have  a  chilling  effect  on 
the  taxpaj'er's  business  and  could 
damage  the  taxpayer's  reputation  in  the 
conmiuiuty,"  and  that  taxpayers 
"should  have  the  opportunity  to  resolve 
issues  and  volunteer  information  before 
the  IRS  contacts  third  parties."  S.  Rep. 
No.  174, 105th  Cong.,  2nd  Sess.  77 
(1998).  At  the  same  time,  the  Senate 
Finance  Committee  stated  that 
"(cjontacts  with  govenmient  officials 
relating  to  matters  such  as  the  location 
of  assets  or  the  taxpayer's  current 
address  are  not  restricted  by  this 
provision."  Id. 

As  originally  drafted  by  the  Senate 
Finance  Committee,  the  third-party 
contact  rule  would  have  prohibited 
most  IRS  contacts  with  third  parties 
prior  to  taxpayer  notification  of  the 
specific  contact  to  be  made.  It  contained 
exceptions  for  notification  of  contacts  (i) 
that  were  authorized  by  a  taxpayer,  (ii) 
that  would  jeopardize  collection,  or  (iii) 
with  respect  to  pending  criminal 
investigations.  The  requirement  for 
specific  pre-contact  notice  was  modified 
by  the  Conference  Committee  to  require 
only  a  generalized  notice  of  IRS  intent 
to  contact  third  parties,  followed  by 
post-contact  notice  of  specific  contacts. 
Further,  the  exceptions  were  expanded 
to  include  situations  that  might  involve 
reprisal  against  the  third  party  or  any 
other  person.  With  regard  to  the  general, 
pre-contact  notice,  the  Conference 
Report  states  that  "this  notice  will  be 
provided  as  part  of  an  existing  IRS 
notice  provided  to  taxpayers."  H.R.  Rep. 
No.  599, 105th  Cong.,  2nd  Sess.  at  277 
(1998). 

The  provision  as  enacted  and  the 
particular  changes  made  by  the 
Conference  Committee  to  the  Senate 
proposal  support  an  interpretative 
approach  that  balances  taxpayers' 
business  and  reputational  interests, 
articulated  as  the  principal  impetus  for 
the  Senate  proposal,  with  third  parties' 
privacy  interests  and  the  IRS' 
responsibility  to  administer  the  internal 
revenue  laws  effectively.  The 
replacement  of  specific  pre-contact 
identification  of  intended  third-party 
contacts,  as  proposed  by  the  Senate, 
with  a  general  pre-contact  notice 
accompanied  by  post-contact 
identification,  still  enables  taxpayers  to 
come  forward  with  information  before 
third  parties  are  contacted.  The 
modifications  still  allow  taxpayers  to 
address  business  or  reputational 
concerns  arising  from  IRS  contact  with 
third  parties,  but  accomplish  this  result 
without  impeding  the  ability  of  the  IRS 
to  make  those  third-party  contacts  that 
are  necessary  to  administer  the  internal 
revenue  laws.  The  maintenance  of  the 
exceptions  proposed  in  the  Senate 


78 


Federal  Register /Vol.  66.  No.  1/ Tuesday,  January  2,  2001 /Proposed  Rules 


version  and  the  addition  of  an  exception 
for  situations  involving  potential 
reprisal  express  Congressional  concern 
that  the  business  and  reputational 
interests  of  taxpayers  be  balanced  with 
the  privacy  and  safety  interests  of  third 
parties  and  that  certain  types  of 
investigations  (i.e.,  those  involving 
jeopardy  and  potential  criminal 
prosecution)  be  excepted  from  the 
statute. 

Accordingly,  the  proposed  regulations 
attempt  to  balance  among  the  taxpayer, 
third  party,  and  governmental  interests 
implicated  by  the  statute.  The  IRS  and* 
Treasury  invite  public  comments  on  the 
following  specific  issues  addressed  by 
these  proposed  regulations,  as  well  as 
any  other  issue  raised  by  the  new 
requirements  for  third-party  contacts. 

The  Meaning  of  "Person  Other  Than  the 
Taxpayer"  When  Contacting  Business 
Entities 

Section  7602(c)  applies  to  contacts 
with  "any  person  other  than  the 
taxpayer."  The  "person"  contacted  may 
be  a  business  entity  rather  than  an 
individual.  IRS  employees  must  often 
contact  employees  of  business  entities. 
These  contacts  arise  in  two  situations. 
First,  IRS  employees  examining  a 
business  taxpayer  generally  must 
communicate  with  employees  of  the 
taxpayer.  Second,  in  the  course  of 
determining  or  collecting  any  taxpayer's 
liability,  an  IRS  employee  may  need  to 
contact  employees  of  a  third-party 
business  entity.  For  example,  when  an 
IRS  employee  contacts  a  bank  or  other 
business,  the  IRS  employee  actually 
comm\micates  with  an  employee  of  the 
bank  or  business. 

With  respect  to  the  first  situation, 
when  an  IRS  employee  contacts  an 
employee  of  a  taxpayer  imder 
examination,  the  proposed  regulations 
provide  that  a  taxpayer's  employee  is 
not  a  "person  other  than  the  taxpayer" 
when  acting  within  the  scope  of  his  or 
her  employment.  Several  rationales 
underlie  this  position.  First, 
corporations  may  speak  and  act  only 
through  individuals.  Moreover,  state 
law  generally  provides  that  employers 
are  responsible  for  their  employees, 
regardless  of  the  form  under  which  the 
employer  does  business,  when  the 
employees  are  acting  vdthin  the  scope 
of  their  employment.  It  seems 
reasonable,  therefore,  to  treat  employees 
who  are  acting  within  the  scope  of  their 
employment  as  being  part  of  the 
business  taxpayer  under  examination. 
Second,  this  approach  is  consistent  with 
how  employees  are  treated  elsewhere  in 
the  Internal  Revenue  Code.  See  I.R.C. 
7609(c)(2)(A)  (summons  issued  to  any 
person  who  is  the  taxpayer  under 


investigation  "or  any  officer  or 
employee  of  such  person"  not 
considered  a  summons  issued  to  a  third 
party).  From  an  administrative 
standpoint,  IRS  employees  examining  a 
business  generally  rely  on  certain 
individuals  designated  by  the  taxpayer 
to  provide  information  and  direct  the 
IRS  to  whichever  employees  can  best 
provide  that  information.  The 
regulations  will  not  affect  this  current 
examination  practice  and  business 
taxpayers  will  continue  to  be  informed 
about  contacts  with  their  employees 
pursuant  to  current  procedures. 

With  respect  to  the  second  situation, 
where  an  IRS  employee  contacts  a  third 
party  that  is  a  business  entity,  the 
proposed  regulations  provide  that  when 
an  employee  of  the  business  is 
contacted  while  acting  within  the  scope 
of  his  or  her  employment,  the  "person 
other  than  the  taxpayer"  to  be  recorded 
and  reported  to  the  taxpayer  is  the 
business  entity  and  not  any  individual 
employee.  Two  rationales  support  this 
position.  First,  contacts  with  a  business' 
employees  should  not  be  treated  as 
contacts  with  persons  other  than  the 
taxpayer  because  employees  acting 
within  the  scope  of  their  employment 
are  most  appropriately  viewed  as  being 
part  of  the  business  entity  being 
contacted.  Second,  the  individual 
employee's  privacy  interest  in  not 
having  his  or  her  identity  recorded  by 
the  government  and  reported  to  the 
taxpayer  outweighs  the  taxpayer's 
interest  in  learning  the  name  of  the 
individual  employee  in  addition  to  the 
identity  of  the  business  contacted.  The 
most  relevant  information  for  the 
taxpayer  is  the  identity  of  the  business 
contacted,  which  information  enables 
the  taxpayer  to  contact  the  appropriate 
individuals  within  the  business  to 
address  any  business  or  reputational 
concerns  that  might  result  from  the  IRS 
contact. 

Request  for  Comments 

The  IRS  and  the  Treasury  Department 
are  interested  in  receiving  comments  on 
the  extent  to  which  employees  of 
business  entities  should  be  considered 
"persons  other  than  the  taxpayer"  apart 
from  the  business  entity  being 
contacted.  The  comments  should 
assiune  that  employees  are  contacted 
within  the  scope  of  their  employment. 
The  comments  should  articulate  how 
well  or  poorly  the  proposed  regulation, 
or  any  proposed  alternative,  balances 
taxpayer  interests  in  their  community 
reputations  or  businesses  with  third 
parties'  interests  in  their  privacy  and 
with  the  IRS'  obligation  to  administer 
the  tax  laws  fairly  and  effectively. 


The  Meaning  of  "With  Respect  to  a 
Determination  or  Collection"  of  Tax 

Section  7602(c)  prohibits  IRS 
employees  from  contacting  any  person 
other  than  "the"  taxpayer  "with  respect 
to"  the  determination  or  the  collection 
of  the  tax  liability  of  "such"  taxpayer. 
The  term  "with  respect  to"  indicates  a 
required  nexus  between  the  contact  and 
one  of  the  two  enumerated  purposes  of 
determining  or  collecting  tax.  The  use  of 
the  words  "the"  and  "such"  imply  a 
single  affected  taxpayer  whose  liability 
is  being  determined.  The  statute  and 
committee  reports  do  not  describe  with 
greater  specificity  the  type  of  contacts 
that  should  be  considered  "with  respect 
to"  the  determination  or  collection  of  a 
tax  liability,  nor  how  close  a  nexus  must 
exist  between  a  contact  and  the 
purposes  described  in  section  7602(c). 

Examination  and  collection  activity  is 
critical  to  the  IRS'  mission  of  "helping 
[taxpayers]  understand  and  meet  their 
tax  responsibilities."  Administering  the 
tax  laws,  however,  involves  more 
activities  than  an  individual  IRS 
employee  examining  a  single  retvim 
selected  for  audit  or  collecting  impaid 
taxes.  It  also  includes:  locating 
taxpayers  who  may  not  have  fulfilled  a 
filing  or  payment  obligation,  monitoring 
information  retiims,  performing 
compliance  checks  to  help  identify 
which  returns  to  examine,  investigating 
leads  &t>m  newspapers  and  other 
sources  to  identify  non-filers  and 
underreporters,  providing  services  to 
taxpayers  such  as  issuing  Private  Letter 
Rulings  or  determining  employment 
status,  tracing  lost  payments,  and 
exchanging  information  with  other 
taxing  authorities  and  other  federal 
agencies.  Moreover,  the  examination  of 
a  single  return  may  significantly  affect 
other  taxpayers.  For  example, 
adjustments  to  items  attributable  to 
partnerships  or  other  pass-through 
entities  may  significantly  affect  partners 
or  other  investors  in  flow-through 
entities.  Likewise,  adjustments  on 
returns  of  corporate  taxpayers  may 
significantly  affect  the  corporations' 
shareholder  liabilities.  Broadly  stated, 
almost  every  third-party  contact  made 
by  IRS  employees  could  be  seen  as 
"with  respect  to  the  determination  or 
collection"  of  tax  in  that  almost  every 
contact  may  indirectly  affect  the 
liability  of  one  or  more  taxpayers.  Not 
every  contact,  however,  has  a  direct  and 
immediate  nexus  to  the  determination 
or  collection  of  a  particular  taxpayer's 
liability. 

The  proposed  regulations  generally 
provide  that  a  contact  must  be  directly 
connected  to  the  purpose  of  determining 
or  collecting  an  identified  taxpayer's 
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liabiUty  before  the  contact  is  subject  to 
the  statute,  in  contrast  to  making  every 
contact  which  may  affect  a  person's 
liability  subject  to  the  statute.  An 
interpretation  that  requires  each  IRS 
employee  to  report  each  contact  to  every 
taxpayer  whose  liability  could 
potentially  be  affected  by  the  contact  is 
overbroad,  potentially  unadministrable, 
and  could  needlessly  alarm  taxpayers 
whose  returns  were  not  actually  being 
examined  and  would  not  in  fact  be 
selected  for  examination.  Conversely,  an 
interpretation  that  a  contact  was  not 
"with  respect  to"  the  determination  of 
liability  imtil  a  return  had  been  formally 
selected  for  examination  would  unduly 
elevate  administrative  concerns  over 
taxpayer  business  and  reputational 
interests.  If  a  bank  is  contacted  about  a 
particular  taxpayer,  for  example,  the 
reputational  concerns  caused  by  the 
contact  do  not  depend  on  whether  the 
taxpayer  is  imder  formal  examination  at 
the  time  or  is  merely  being  screened  as 
part  of  a  process  to  identify  returns  for 
examination.  Therefore,  although  the 
proposed  regulations  require  a  direct 
coimection  between  the  contact  and  the 
purpose  of  examining  or  collecting  a 
liability  of  an  identified  taxpayer's 
liability  before  the  contact  is  subject  to 
the  statute,  they  do  not  require  that  a 
formal  examination  be  opened.  They 
instead  provide  a  series  of  tests  and 
examples  to  identify  classes  of  contacts 
which  should  or  should  not  be  subject 
to  the  statute  upder  this  standard, 
regardless  of  whether  a  formal 
examination  has  been  opened. 

Request  for  Comments 

The  IRS  and  the  Treasxiry  Department 
are  interested  in  receiving  comments  on 
the  types  of  contacts  that  should  be 
considered  to  be  "with  respect  to  the 
determination  or  collection  of  the 
liability  of  such  taxpayer"  and,  when 
one  contact  may  indirectly  affect  the 
liabilities  of  more  than  one  taxpayer, 
which  taxpayers  should  receive  the 
general  advance  notice. 

Reports  of  Persons  Contacted 

Section  7602(c)(2)  requires  the  IRS  to 
report  "periodically"  to  taxpayers  the 
persons  contacted  during  such  period 
and  to  provide  reports  to  taxpayers 
upon  request.  The  statute  does  not 
specify  the  time  that  should  elapse 
between  reports  or  requests. 

The  proposed  regulations  provide  that 
the  periodic  report  should  be  produced 
once  each  year,  and  that  taxpayers 
should  be  allowed  to  request  the  report 
more  frequently,  subject  to  any 
reasonable  restrictions  that  the  IRS  may 
impose.  In  deciding  what  restrictions 
may  be  reasonable,  the  IRS  may  look  to 


other,  similar  statutes  for  guidance.  For 
example,  section  6103(e)(8)  allows  one 
ex-spouse  to  request  a  report  on  whether 
the  KS  has  attempted  to  collect  a  joint 
liability  from  the  other  ex-spouse  and 
how  much  of  the  joint  liability  has  been 
collected.  Like  section  7602(c).  section 
6103(e)(8)  places  no  restrictions  on  the 
number  of  requests.  Nonetheless,  the 
House  Ways  and  Means  Committee 
Report  explaining  section  6103(e)(8) 
suggested  that  "the  IRS  may  develop 
procediu-es  to  address  the  frequency  of 
such  requests"  and  that  "one  request 
per  quarter  would  be  a  reasonable  rate 
unless  the  taxpayer  had  good  cause  to 
seek  more  frequent  information."  H.R. 
Rep.  No.  506,  104th  Congress,  1st 
Session  (1997)  at  32. 

A  mandatory  annual  reporting  rule, 
coupled  with  taxpayers'  ability  to 
request  more  frequent  reports,  is 
reasonable  because  a  one-year  cycle 
should  be  sufficiently  long  such  that 
only  one  report  would  usually  have  to 
be  provided  to  most  taxpayers  and  yet 
sufficiently  short,  particularly  in  light  of 
taxpayer  ability  to  request  more  frequent 
reports,  to  enable  taxpayers  to  address 
any  business  or  reputational  concerns 
raised  by  the  third-party  contacts.  To 
enable  the  IRS  to  institute  appropriate 
automated  procedures  to  handle  this 
requirement,  the  IRS  plans  to  begin  the 
annual  mailings  in  the  year  2001.  In  the 
interim,  the  IRS  will  provide  taxpayers 
with  reports  of  contacts  upon  request 
according  to  the  guidelines  contained  in 
these  proposed  regulations. 

Request  for  Comments 

The  IRS  and  Treasury  are  interested 
in  receiving  comments  on  how  to 
interpret  "periodically"  for  purposes  of 
periodically  providing  a  record  of 
persons  contacted  to  the  taxpayer  and 
whether  and  on  what  basis  to  impose 
reasonable  limits  or  conditions  on  the 
frequency  with  which  taxpayers  may 
request  reports. 

Record  of  Person  Contacted 

Section  7602(c)(2)  requires  the  IRS  to 
give  taxpayers  a  "record  of  persons 
contacted"  both  periodically  and  upon 
request.  IRS  employees  do  not  obtain 
information  from  every  person  who  is 
contacted  with  respect  to  the 
determination  or  collection  of  the 
taxpayer's  liabilities.  Moreover,  when 
the  accuracy  of  the  information  received 
is  self-proving,  IRS  employees  have  no 
need  to  learn  the  identity  of  the  persons 
they  contact.  For  these  reasons,  the  IRS 
does  not  request  or  learn  the  identity  of 
every  third  party  contacted.  For 
example,  an  IRS  employee  who  is  trying 
to  locate  a  taxpayer  may  talk  with 
various  persons  other  than  the  taxpayer. 


In  these  situations,  the  identity  of  the 
persons  contacted  is  not  relevant  to  the 
location  information  sought  because  the 
information  will  either  lead  to  the 
taxpayer  or  not. 

Ijie  proposed  regulations  provide 
that,  as  a  general  standard,  the  "record 
of  persons  contacted"  should  give  the 
taxpayer  information  that,  if  known  to 
the  IRS  employee,  reasonably  identifies 
the  person  contacted.  The  proposed 
regulations,  however,  do  not  require  IRS 
employees  to  obtain  information  about 
third  parties  that  they  would  not 
otherwise  obtain.  The  proposed 
regulations  also  do  not  require 
disclosure  to  the  taxpayer  of  any 
information  about  the  third-party  other 
than  the  identity  information  known  to 
the  employee  at  the  time  of  the  contact. 
Finally,  the  proposed  regulations 
provide  a  bright-line  rule  that  naming 
the  person  contacted  will  always  satisfy 
the  general  standard  of  reasonable 
identification.  This  approach  is 
consistent  with  the  policy  articulated  by 
other  privacy  and  disclosiu«  statutes 
that  the  United  States  government  will 
not  disclose  any  more  information  about 
citizens  in  its  possession  than  necessary 
to  administer  the  laws.  See  generally  5 
U.S.C.  §552a. 

The  general  standard  recognizes 
taxpayer  interests  by  providing 
taxpayers  a  reasonable  opportunity  to 
learn  the  identity  of  the  person 
contacted.  The  proposed  regulations 
also  recognize  third-parfy  privacy 
interests  and  the  IRS'  interest  in  not 
making  unnecessary  inquiries  of  third 
parties  by  requiring  the  IRS  to  report 
only  the  fact  of  a  contact  and  not  to 
make  new  inquiries  of  the  third  parties 
that  would  not  otherwise  be  made.  To 
interpret  the  statute  otherwise  would 
require  IRS  employees  to  intrude  further 
into  the  affairs  of  third  parties  than  is 
necessary  to  administer  the  tax  laws  and 
would  adversely  affect  the  willingness 
of  third  parties  to  provide  information 
to  the  IRS. 

An  additional  issue  is  the  type  of 
identifying  information  that  should  be 
included  in  the  record  when  the  name 
of  the  third  party  is  not  known  or 
obtained  by  the  IRS  employee  making 
the  contact.  The  proposed  regulations 
recognize  that  the  information,  other 
than  a  name,  that  would  reasonably 
identify  a  person  contacted  will  depend 
on  the  facts  and  circumstances  of  the 
contact.  While  the  proposed  regulations 
give  an  example  where  the  place  of 
contact  might  reasonably  identify  a 
person,  the  regulations  intentionally  do 
not  set  forth  any  specific  list  of 
characteristics  to  record.  This  approach 
is  consistent  with  the  interpreting  the 
statute  to  require  that  only  the  fact  of 
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the  contact  be  recorded  and  not  to 
require  IRS  employees  to  obtain  more 
information  about  third  parties  than  is 
otherwise  necessary  to  administer  the 
tax  laws. 

Request  for  Comment 

The  IRS  and  Treasury  are  interested  ' 
in  receiving  comments  on  the  type  of 
information  that  should  be  included  in 
the  record  of  persons  contacted  which  is 
provided  to  a  taxpayer.  Specifically, 
when  the  name  of  the  third  party  is 
known,  should  additional  information 
be  included  in  the  record  of  persons 
contacted?  When  the  name  of  the  third 
party  is  not  known,  what  information 
should  be  included  in  the  record  of 
persons  contacted? 

Reprisal  ExcepGon 

Section  7602(c)  does  not  apply  when 
the  Secretary  has  good  cause  to  believe 
that  providing  either  the  pre-contact 
notice  or  the  post-contact  record  "may 
involve  reprisal  against  any  person." 
When  contacting  a  third  party,  IRS 
employees  often  do  not  know  the  details 
of  the  relationship,  if  any,  between  the 
third  party  and  the  taxpayer  and  so 
often  do  not  know  whether  reporting  the 
contact  to  the  taxpayer  may  result  in 
harm  to  any  person,  particularly  the 
third  party  being  contacted.  At  times,  an 
IRS  employee  may  have  information 
that  constitutes  good  cause  to  believe 
that  reporting  a  contact  may  result  in 
harm  to  someone.  In  the  absence  of  this 
information,  however,  the  IRS  employee 
cannot  know  whether  potential  exists 
for  reprisal  without  asking  the  third 
party.  Under  interim  procedures.  IRS 
employees  generally  inform  the  person 
contacted  of  the  statute's  requirements 
and  ask  whether  the  person  has  any 
concern  that  reprisal  might  occur 
against  any  person  if  the  contact  is 
reported  to  the  taxpayer.  The  IRS 
experience  under  these  interim 
procedures  has  been  that  few  persons 
assert  a  fear  of  reprisal. 

The  proposed  regulations  interpret 
the  statute  to  elevate  third-party 
concerns  about  reprisal  above  taxpayers' 
business  or  reputational  interests.  The 
proposed  regulations  provide  that 
"reprisal"  encompasses  not  only 
physical  harm,  but  also  emotional  or 
economic  harm.  The  proposed 
regulations  provide  that  a  statement  by 
the  person  contacted  that  harm  may 
occur  against  any  person  is  good  cause 
to  believe  that  reprisal  may  occur. 
Because  third  parties  will  ordinarily  be 
better  able  than  the  IRS  to  evaluate  their 
relationship  with  the  taxpayer,  the  IRS 
must  be  permitted  to  rely  on  a  third 
party's  claim  of  potential  reprisal 
without  separately  investigating  every 


such  claim.  Further,  to  require  IRS 
employees  to  investigate  every  claim  of 
potential  reprisal  would  divert 
resources  from  investigating  tax 
liabilities  to  investigating  third  parties. 
Such  a  requirement  would  place  a 
heavy  administrative  biuden  on  the  IRS, 
intrude  into  the  third  party's  aifairs,  and 
require  IRS  employees  to  make 
judgments  that  they  are  not  well 
positioned  to  make.  Finally,  the 
proposed  regulation  reflects  the  IRS' 
interim  experience  during  which  few 
persons  expressed  a  fear  of  reprisal  even 
when  told  that  if  they  feared  reprisal, 
their  identity  would  not  be  reported  to 
the  taxpayer.  This  experience  suggests 
that  third  parties  generally  will  not 
express  a  fear  of  reprisal  simply  to  keep 
their  names  off  the  contact  lists. 

The  proposed  regulations  provide  that 
information  from  any  source,  not  only 
the  third  party  contacted,  may 
constitute  good  cause  to  believe  that 
reprisal  may  occur.  The  proposed 
regulations  also  provide,  however,  that 
IRS  employees  are  imder  no  duty  to 
investigate  or  determine  for  each  contact 
whether  good  cause  exists  to  believe 
that  reprisal  may  occur.  Finally,  the 
proposed  regulations  provide  that  a 
mere  desire  for  privacy  will  not  be 
treated  as  a  fear  of  reprisal  and,  in  this 
respect,  the  statute  requires  that  third- 
party  privacy  interests  yield  to 
taxpayers'  interests  in  learning  of  IRS 
contacts.  The  examples  clarify  that  third 
parties  caimot  simply  request  to  be  kept 
off  the  list  of  contacts  reported  to 
taxpayers. 

Request  for  (Comments 

The  IRS  and  Treasury  are  interested 
in  receiving  comments  discussing  the 
appropriate  standards  for  "reprisal"  for 
purposes  of  excluding  third  parties' 
identities  from  the  record  of  persons 
contacted. 

Contacts  With  Other  Government 
Entities 

Section  7602(c)  applies  to  contacts 
with  any  person  other  than  the  taxpayer. 

The  statute  contains  no  explicit 
exception  for  contacts  with  government 
entities.  The  Senate  Finance  Committee 
report,  however,  states  that  "[c]ontacts 
with  govenunent  officials  relating  to 
matters  such  as  the  location  of  assets  or 
the  taxpayer's  current  address  are  not 
restricted  by  this  provision."  S.  Rep.  No. 
105-174,  at  77  (1998).  This  report 
language  suggests  that  Congress  did  not 
generally  consider  government  contacts 
to  implicate  taxpayer  business  and 
reputational  interests  to  the  same  degree 
as  other  types  of  third-party  contacts. 

In  determining  and  collecting  taxes, 
IRS  employees  often  contact  other 


government  entities.  For  example,  IRS 
employees  may  need  to  contact:  county 
court  clerks  to  retrieve  land  records  or 
case  files;  state  Secretary  of  State  offices 
to  retrieve  corporate  records;  state  Motor 
Vehicle  offices  to  obtain  license  and 
vehicle  registration  information;  the 
United  States  Post  Office  to  obtain 
change  of  address  information;  or 
foreign  governments  to  obtain 
information  about  taxpayer  assets, 
location,  or  transactions.  IRS  employees 
may  need  to  confer  with  non-IRS 
Treasury  employees.  Department  of 
Justice  employees,  and  other  federal 
government  employees  with  respect  to 
the  determination  or  collection  of  a 
taxpayer's  liability.  IRS  employees  also 
may  need  to  contact  bankruptcy  trustees 
and  other  officers  and  employees  of 
courts. 

The  proposed  regidations  provide 
that,  generally,  contacts  with 
government  entities  need  not  be 
reported  because  they  generally  do  not 
implicate  the  concerns  that  imderlie  the 
statute's  enactment.  Government 
contacts  are  much  less  likely  than 
nongovernment  contacts  to  affect 
taxpayers'  reputations  among  persons 
with  whom  taxpayers  have  business 
relationships.  Moreover,  many 
govenunent  officials  are  under  duties 
not  to  disclose  IRS  contacts  to  the 
general  public.  Additionally, 
government  offices,  like  databases, 
generally  serve  as  repositories  of 
information  on  large  groups  of  people. 
Inquiries  for  that  information,  whether 
made  by  the  IRS  or  any  other  agency, 
are  a  routine  part  of  the  work  performed 
by  the  contacted  govenunent  office  and 
generally  should  not  affect  a  taxpayer's 
community  reputation  or  business.  The 
administrative  burden  on  the  IRS  of 
maintaining  and  providing  to  taxpayers 
records  of  government  contacts  woiild 
be  substantial  because  of  the  high 
volume  of  government  contacts. 
Moreover,  contacts  with  government 
offices  are  often  made  to  locate 
taxpayers  or  their  assets,  which  fact 
presents  situations  where  pre-contact 
notice  may  not  be  feasible  and  attempts 
to  comply  with  that  requirement  could 
delay  and  otherwise  impair 
administration  of  the  tax  laws. 

Some  government  contacts,  however, 
may  affect  taxpayers'  business 
relationships  with  the  government  and 
so  will  be  treated  as  subject  to  the 
statute.  The  proposed  re^gulations 
recognize  taxpayers'  interest  in  their 
business  relations  with  government 
entities  by  providing  that  contacts 
concerning  a  taxpayer's  conduct  of 
business  with  the  particular  government 
office  contacted  will  be  subject  to  the 
statute. 
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Request  for  Comments 

The  IRS  and  Treasury  are  interested 
in  receiving  comments  on  the  extent  to 
which  contacts  with  government 
entities  should  be  excluded  from  section 
7602(c)'s  requirements.  The  comments 
should  articulate  how  well  or  poorly  the 
proposed  regulation,  or  any  suggested 
alternative,  balances  taxpayer  interests 
in  their  community  reputations  or 
businesses  with  third  parties'  interests 
in  their  privacy  and  with  the  IRS' 
obligation  to  administer  the  tax  laws 
fcdrly  and  effectively. 

Special  Analyses 

This  notice  of  proposed  rulemaking  is 
not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  Likewise,  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  does  not  apply  to  this 
regulation,  and  because  the  proposed 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  proposed  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (yes,  8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  can  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
conducted  if  requested  in  writing  by  any 
person  who  timely  submits  written 
comihents.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
ilace  for  the  hearing  will  be  published 

the  Federal  Register. 

afting  Information 

The  principal  author  of  these 
iroposed  regulations  is  Bryan  T.  Camp 
if  the  Office  of  Assistant  Chief  Counsel 
[General  Litigation).  Other  personnel 
from  the  IRS  and  Treasury  Department 
have  also  participated  in  their  drafting 
and  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
uccise  taxes.  Gift  taxes,  Income  taxes. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301  ^PROCEDURES  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Par.  2.  Section  301.7602-2  is  added  to 
read  as  follows: 

§  301 .7602-2    Third  party  contacts. 

(a)  In  general.  Subject  to  the 
exceptions  in  paragraph  (f)  of  this 
section,  no  officer  or  employee  of  the 
Internal  Revenue  Service  (IRS)  may 
contact  any  person  other  than  the 
taxpayer  with  respect  to  the 
determination  or  collection  of  such 
taxpayer's  tax  liability  without  giving 
the  taxpayer  reasonable  notice  in 
advance  that  such  contacts  may  be 
made.  A  record  of  persons  so  contacted 
must  be  made  and  given  to  the  taxpayer 
both  periodically  and  upon  the 
taxpayer's  request. 

(b)  Third-party  contact  defined. 
Contacts  subject  to  section  7602(c)  and 
this  regiUation  shall  be  called  "third- 
party  contacts."  A  third-party  contact  is 
a  communication  which — 

(1)  Is  initiated  by  an  IRS  employee; 

(2)  Is  made  to  a  person  other  than  the 
taxpayer; 

(3)  Is  made  with  respect  to  the 
determination  or  collection  of  the  tax 
liability  of  such  taxpayer; 

(4)  Discloses  the  identity  of  the 
taxpayer  being  investigated;  and 

(5)  Discloses  the  association  of  the  IRS 
employee  with  the  IRS. 

(c)  Elements  of  third-party  contact 
explained.  (1)  Initiation  by  an  IRS 
employee — (i)  Explanation.  For 
piuposes  of  this  section  an  IRS 
employee  includes  all  officers  and 
employees  of  the  IRS,  the  Chief  Counsel 
of  the  IRS  and  the  National  Taxpayer 
Advocate,  as  well  as  any  other  person 
who,  through  a  written  agreement  with 
the  IRS,  is  subject  to  disclosure 
restrictions  consistent  with  section 
6103.  No  inference  about  the 
employment  or  contractual  relationship 
of  such  other  persons  with  the  IRS  may 
be  drawn  from  this  regulation  for  any 
purpose  other  than  the  requirements  of 
section  7602(c).  An  IRS  employee 
initiates  a  communication  whenever  it 
is  the  employee  who  first  tries  to 
communicate  with  a  person  other  than 
the  taxpayer.  Returning  unsolicited 


telephone  calls  or  speaking  with 
persons  other  than  the  taxpayer  as  part 
of  an  atf&mpt  to  speak  to  the  taxpayer 
are  not  initiations  of  third-party 
contacts. 

(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  (c)(1): 

Example  1.  An  IRS  employee  receives  a 
message  to  return  an  unsolicited  call.  The 
employee  returns  the  call  and  speaks  with  a 
person  who  reports  information  about  a 
taxpayer  v/ho  is  not  meeting  his  tax 
responsibilities.  Later,  the  employee  makes  a 
second  call  to  the  person  and  asks  for  more 
information.  The  first  call  is  not  a  contact 
initiated  by  an  IRS  employee.  Just  because 
the  employee  must  return  the  call  does  not 
change  the  fact  that  it  is  the  other  person,  and 
not  the  employee,  who  initiated  the  contact. 
The  second  call,  however,  is  initiated  by  the 
employee  and  so  meets  the  first  element. 

Example  2.  An  IRS  employee  wants  to  hire 
an  appraiser  to  help  determine  the  value  of 
a  taxpayer's  oil  and  gas  business.  At  the 
initial  interview,  the  appraiser  signs  an 
agreement  which  prohibits  him  from 
disclosing  return  information  of  the  taxpayer 
except  as  allowed  by  the  agreement.  Once 
hired,  the  appraiser  initiates  a  contact  by 
calling  an  industry  expert  in  Houston  and 
discusses  the  taxpayer  s  business.  The  IRS 
employee's  contact  with  the  appraiser  does 
not  meet  the  first  element  of  a  third-party 
contact  because  the  appraiser  is  treated,  for 
section  7602(c)  purposes  only,  as  an 
.employee  of  the  IRS.  For  the  same  reason, 
however,  the  appraiser's  call  to  the  expert 
does  meet  the  first  element  of  a  third-party 
contact. 

Example  3.  A  revenue  agent  trying  to 
contact  the  taxpayer  to  discuss  the  taxpayer's 
pending  examination  twice  calls  the 
taxpayer's  place  of  business.  The  first  call  is 
answered  by  a  receptionist  who  states  that 
the  taxpayer  is  not  available.  The  IRS 
employee  leaves  a  message  with  the 
receptionist  stating  only  his  name,  telephone 
number,  that  he  is  with  the  IRS.  and  asks  that 
the  taxpayer  call  him.  The  second  call  is 
answered  by  the  office  answering  machine, 
on  which  the  IRS  employee  leaves  the  same 
message.  Neither  of  these  phone  calls  meets 
the  first  element  of  a  third-party  contact 
because  the  IRS  employee  is  trying  to  initiate 
a  communication  with  the  taxpayer  and  not 
a  person  other  than  the  taxpayer.  The  fact 
that  the  IRS  employee  must  either  speak  with 
a  third  party  (the  receptionist)  or  leave  a 
message  on  the  answering  machine,  which 
may  be  heard  by  a  third  parly,  does  not  mean 
that  the  employee  is  initiating  a 
communication  with  a  person  other  them  the 
taxpayer.  Both  the  receptionist  and  the 
answering  machine  are  only  intermediaries 
in  the  process  of  reaching  the  taxpayer. 

(2)  Person  other  than  the  taxpayer — 
(i)  Explanation.  The  phrases  "person 
other  than  the  taxpayer"  and  "third 
party"  are  used  interchangeably  in  this 
section,  and  do  not  include — 

(A)  An  officer  or  employee  of  the  IRS, 
as  defined  in  paragraph  (c)(l)(i)  of  this 
section,  acting  within  the  scope  of  his 
or  her  employment; 
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(B)  Any  computer  database  or  web 
site  regardless  of  where  located  and  by 
whom  maintained,  including  databases 
or  web  sites  maintained  on  the  Internet 
or  in  county  courthouses,  libraries,  or 
any  other  real  or  virtual  site;  or 

(C)  A  current  employee,  officer,  or 
fiduciary  of  a  taxpayer  when  acting 
within  the  scope  of  his  or  her 
employment  or  relationship  with  the 
taxpayer.  Such  employee,  officer,  or 
fiduciary  shall  be  conclusively 
presiuned  to  be  acting  within  the  scope 
of  his  or  her  employment  or  relationship 
during  business  hours  on  business 
premises. 

(ii)  Examples:  The  following 
examples  illustrate  this  paragraph  (c)(2): 

Example  1 .  A  revenue  agent  examining  a 
taxpayer's  return  speaks  with  another 
revenue  agent  who  has  previously  examined 
the  same  taxpayer  about  a  recurring  issue. 
The  revenue  agent  has  not  contacted  a 
"person  other  than  the  taxpayer"  within  the 
meaning  of  section  7602(c). 

Example  2.  A  revenue  agent  examining  a 
taxpayer's  return  speaks  with  one  of  the 
taxpayer's  employees  on  business  premises 
during  business  hours.  The  employee  is 
conclusively  presumed  to  be  acting  within 
the  scope  of  his  employment  and  is  therefore 
not  a  "person  other  than  the  taxpayer"  for 
section  7602(c)  purposes. 

Example  3.  A  revenue  agent  examining  a 
corpkorate  taxpayer's  return  uses  a 
commercial  online  research  service  to 
research  the  corporate  structure  of  the 
taxpayer.  The  revenue  agent  uses  an  IRS 
account,  logs  on  with  her  IRS  user  name  and 
password,  and  uses  the  name  of  the  corporate 
taxpayer  in  her  search  terms.  The  revenue 
agent  later  explores  several  Internet  web  sites 
that  may  have  information  relevant  to  the 
examination.  The  searches  on  the 
commercial  online  research  service  and 
Internet  web  sites  are  not  contacts  with 
"persons  other  than  the  taxpayer." 

(3)  With  respect  to  the  determination 
or  collection  of  the  tax  liability  of  such 
taxpayer — (i)  With  respect  to.  A  contact 
is  "with  respect  to"  the  determination 
or  collection  of  the  tax  liability  of  such 
taxpayer  when  made  for  the  purpose  of 
either  determining  or  collecting  a 
particular  tax  liability  and  when 
directly  connected  to  that  purpose. 
While  a  contact  made  for  the  purpose  of 
determining  a  particular  taxpayer's  tax 
liability  may  also  affect  the  tax  liability 
of  one  or  more  other  taxpayers,  such 
contact  is  not  for  that  reason  alone  a 
contact  "with  respect  to"  the 
determination  or  collection  of  those 
other  taxpayers'  tax  liabilities.  Contacts 
to  determine  the  tax  status  of  a  pension 
plan  under  chapter  I,  subchapter  D 
(Deferred  Compensation),  are  not  "with 
respect  to"  the  determination  of  plan 
participants'  tax  liabilities.  Contacts  to 
determine  the  tax  status  of  a  bond  issue 
under  chapter  1,  subchapter  B,  part  IV 


(Tax  Exemption  Requirements  for  State 
and  Local  Bonds),  are  not  "with  respect 
to"  the  determination  of  the 
bondholders'  tax  liabilities.  Contacts  to 
determine  the  tax  status  of  an 
organization  under  chapter  1, 
subchapter  F  (Exempt  Organizations), 
are  not  "with  respect  to"  the 
determination  of  the  contributors' 
liabilities,  nor  are  any  similar 
determinations  "with  respect  to"  any 
persons  with  similar  relationships  to  the 
taxpayer  whose  Xax  liability  is  being 
determined  or  collected. 

(ii)  Determination  or  collection.  A 
contact  is  with  respect  to  the 
"determination  or  collection"  of  the  tax 
liability  of  such  taxpayer  when  made 
during  the  administrative  determination 
or  collection  process.  For  purposes  of 
this  paragraph  (c)  only,  the 
administrative  determination  or 
collection  process  may  include  any 
administrative  action  to  ascertain  the 
correctness  of  a  retiim,  make  a  retiim 
when  none  has  been  filed,  or  determine 
or  collect  the  tax  liability  of  any  person 
as  a  transferee  or  fiduciary  under 
chapter  71  of  title  26. 

(iii)  Tax  liability.  A  "tax  liability" 
means  the  liability  for  any  tax  imposed 
by  title  26  of  the  United  States  Code 
(including  any  interest,  additional 
amount,  addition  to  the  tax,  or 
assessable  penalty)  and  does  not  include 
the  liability  for  any  tax  imposed  by  any 
other  jurisdiction  nor  any  liability 
imposed  by  other  federal  statutes. 

(iv)  Such  taxpayer.  A  contact  is  with 
respect  to  the  determination  or 
collection  of  the  tax  liability  of  "such 
taxpayer"  when  made  while 
determining  or  collecting  the  tax 
liability  of  a  particular,  identified 
taxpayer.  Contacts  made  during  an 
investigation  of  a  particular,  identified 
taxpayer  are  third-party  contacts  only  as 
to  the  particular,  identified  taxpayer 
imder  investigation  and  not  as  to  any 
other  taxpayer  whose  tax  liabilities 
might  be  affected  by  such  contacts. 

^)  Examples.  The  following  examples 
illustrate  the  operation  of  this  paragraph 
(c)(3): 

Example  1.  As  part  of  a  compliance  check 
on  a  return  preparer,  an  IRS  employee  visits 
the  preparer's  office  and  reviews  the 
preparer's  client  files  to  ensure  that  the 
proper  forms  and  records  have  been  created 
and  maintained.  This  contact  is  not  a  third- 
party  contact  "with  respect  to"  the  preparer's 
clients  because  it  is  not  for  the  purpose  of 
determining  the  tax  liability  of  the  preparer's 
clients,  even  though  the  agent  might  discover 
information  that  would  lead  the  agent  to 
recommend  an  examination  of  one  or  more 
of  the  preparer's  clients. 

Example  2.  A  revenue  agent  is  assigned  to 
examine  a  taxpayer's  return,  which  was 
prepared  by  a  return  pref>arer.  As  in  all  such 


examinations,  the  revenue  agent  asks  the 
taxpayer  routine  questions  about  what 
information  the  taxpayer  gave  the  preparer 
and  what  advice  the  preparer  gave  the 
taxpayer.  As  a  result  of  the  examination,  the 
revenue  agent  recommends  that  the  preparer 
be  investigated  for  penalties  under  sections 
6694  or  6695.  Neither  the  examination  of  the 
taxpayer's  return  nor  the  questions  asked  of 
the  taxpayer  are  "with  respect  to"  the 
determination  of  the  preparer's  tax  liabilities 
within  the  meaning  of  section  7602(c) 
because  the  purpose  of  the  contacts  was  to 
determine  the  taxpayer's  tax  liability,  even 
though  the  agent  discovered  information  that 
may  result  in  a  later  investigation  of  the 
preparer. 

Example  3.  To  help  identify  taxpayers  in 
the  florist  industry  who  may  not  have  filed 
proper  returns,  an  IRS  employee  contacts  a 
company  that  supplies  equipment  to  florists 
and  asks  for  a  list  of  its  customers  in  the  past 
year  in  order  to  cross-check  the  list  against 
filed  returns.  The  employee  later  contacts  the 
supplier  for  more  information  about  one 
particular  florist  who  the  employee  believes 
did  not  file  a  proper  return.  The  first  contact 
is  not  a  contact  with  respect  to  the 
determination  of  the  tax  liability  of  "such 
taxpayer"  because  no  particular  taxpayer  has 
t>een  identified  for  investigation  at  the  time 
the  contact  is  made.  The  later  contact, 
however,  is  with  respect  to  the  determination 
of  the  tax  liability  of  "such  taxpayer"  because 
a  particular  taxpayer  has  been  identified.  The 
later  contact  is  also  "with  respect  to"  the 
determination  of  that  taxpayer's  liability 
because,  even  though  no  examination  has 
been  opened  on  the  taxpayer,  the  information 
sought  could  lead  to  an  examination. 

Example  4.  A  revenue  officer,  trying  to 
collect  the  trust  fund  portion  of  unpaid 
employment  taxes  of  a  corporation,  begins  to 
investigate  the  liability  of  two  corporate 
officers  for  the  section  6672  Trust  Fund 
Recovery  Penalty  (TFRP).  The  revenue  officer 
obtains  the  signature  cards  for  the 
corporation's  bank  accounts  from  the 
corporation's  bank.  The  contact  with  the 
bank  to  obtain  the  signatiue  cards  is  a  contact 
with  respect  to  the  determination  of  the  two 
identified  corporate  officers'  tax  liabilities 
because  it  is  directly  connected  to  the 
purpose  of  determining  a  tax  liability  of  two 
identified  tEucpayers.  It  is  not.  however,  a 
contact  with  respect  to  any  oAer  person  not 
already  under  investigation  for  TFRP 
liability,  even  though  the  signature  cards 
might  identify  other  potentially  liable  • 
persons. 

Example  5.  The  IRS  is  asked  to  rule  on 
whether  a  certain  pension  plan  qualifies 
under  section  401  so  that  contributions  to  the 
pension  plan  are  excludable  from  the 
employees'  incomes  under  section  402  and 
are  also  deductible  from  the  employer's 
income  under  section  404.  Contacts  made 
with  the  plan  sponsor  (and  with  persons 
other  than  the  plan  sponsor)  are  not  contacts 
"with  respect  to"  the  determination  of  the  tax 
liabilities  of  the  pension  plan  participants 
because  the  purpose  of  the  contacts  is  to 
determine  the  status  of  the  plan,  even  though 
that  determination  may  affect  the 
participants'  tax  liabilities. 

(4)  Discloses  the  identity  of  the 
taxpayer  being  investigated— (i) 
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II 


Explanation.  An  IRS  employee  discloses 
the  taxpayer's  identity  whenever  the 
employee  knows  or  should  know  that 
the  person  being  contacted  can  readily 
ascertain  the  taxpayer's  identity  from 
the  information  given  by  the  employee. 

(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  (c)(4): 

Example  J .  A  revenue  officer  seeking  to 
value  the  taxpayer's  condominium  calls  a 
real  estate  agent  and  asks  for  a  market 
analysis  of  the  taxpayer's  condominium, 
giving  the  unit  number  of  the  taxpayer's 
condominium.  The  revenue  officer  has 
revealed  the  identity  of  the  taxpayer, 
regardless  of  whether  the  revenue  officer 
discloses  the  name  of  the  taxpayer,  because 
the  real  estate  agent  can  readily  ascertain  the 
taxpayer's  identity  fi-om  the  address  given. 

Example  2.  A  revenue  officer  seeking  to 
value  the  taxpayer's  condominium  unit  calls 
a  real  estate  agent  and.  without  identifying 
the  taxpayer's  unit,  asks  for  the  sales  prices 
of  similar  units  recently  sold  and  lisfing 
prices  of  similar  units  currently  on  the 
market.  The  revenue  officer  has  not  revealed 
the  identity  of  the  taxpayer  because  the 
revenue  officer  has  not  given  any  information 
from  which  the  real  estate  agent  can  readily 
ascertain  the  taxpayer's  identity. 

(5)  Discloses  the  association  of  the  IRS 
employee  mth  the  IRS.  An  IRS 
employee  discloses  his  association  with 
the  IRS  whenever  the  employee  knows 
or  should  know  that  the  person  being 
contacted  can  readily  ascertain  the 
association  from  the  information  given 
by  the  employee. 

(d)  Pre-contact  notice — (1)  In  general. 
An  officer  or  employee  of  the  IRS  may 
not  make  third-party  contacts  without 
providing  reasonable  notice  in  advance 
to  the  taxpayer  that  contacts  may  be 
made.  The  pre-contact  notice  may  be 
given  either  orally  or  in  writing.  If 
written  notice  is  given,  it  may  be  given 
in  any  manner  which  the  IRS  employee 
responsible  for  giving  the  notice 
reasonably  believes  will  be  received  by 
the  taxpayer  in  advance  of  the  third- 
party  contact.  Written  notice  is  deemed 
reasonable  if  it  is — 

(i)  Mailed  to  the  taxpayer's  last  known 
address; 

(ii)  Given  in  person; 

(iii)  Left  at  the  taxpayer's  dwelling  or 
usual  place  of  business;  or 

(iv)  Actually  received  by  the  taxpayer. 

(2)  Pre-contact  notice  not  required. 
Pre-contact  notice  under  this  section 
need  not  be  provided  to  a  taxpayer  for 
third-party  contacts  of  which  advance 
notice  has  otherwise  been  provided  the 
taxpayer  pursuant  to  another  statute, 
regulation  or  administrative  procedure. 
For  example,  Collection  Due  Process 
notices  sent  to  taxpayers  pursuant  to 
section  6330  and  its  regulations 
constitute  reasonable  advance  notice 
that  contacts  with  third  parties  may  be 
made. 


(e)  Post-contact  reports — (1)  Periodic 
reports.  A  record  of  persons  contacted 
must  be  reported  to  the  taxpayer 
periodically,  but  no  less  fmjuently  than 
once  a  year.  The  period  of  time  between 
these  periodic  reports  shall  be  called 
"the  reporting  period."  The  periodic 
report  must  be  mailed  to  the  taxpayer's 
last  known  address. 

(2)  Requested  reports.  A  taxpayer  may 
request  a  record  of  persons  contacted  in 
any  manner  which  the  Commissioner 
reasonably  permits.  The  Commissioner 
may  set  reasonable  limits  on  how    . 
fi'equently  taxpayer  requests  need  be 
honored.  The  requested  report  may  be 
mailed  either  to  the  taxpayer's  last 
known  address  or  such  other  address  as 
the  taxpayer  specifies  in  the  request. 

(3)  Contents  of  record— (i)  In  general. 
The  record  of  persons  contacted  should 
contain  information,  if  known  to  the  IRS 
employee  making  the  contact,  which 
reasonably  identifies  the  person 
contacted.  Providing  the  name  of  the 
person  contacted  fully  satisfies  the 
requirements  of  this  section  but  this 
section  does  not  require  IRS  employees 
to  solicit  identifying  information  from  a 
person  solely  for  the  purpose  of  the 
post-contact  report.  The  record  need  not 
contain  any  other  information,  such  as 
the  nature  of  the  inquiries  or  the  content 
of  the  third  party's  response.  The  record 
need  not  report  multiple  contacts  made 
with  the  same  person  during  a  reporting 
period. 

(ii)  Special  rule  for  employees.  For 
contacts  with  the  employees,  officers,  or 
fiduciaries  of  any  entity  who  are  acting 
within  the  scope  of  their  employment  or 
relationship,  it  is  sufficient  to  record  the 
entity  as  the  person  contacted.  A 
fiduciary,  officer  or  employee  shall  be 
conclusively  presumed  to  be  acting 
within  the  scope  of  his  employment  or 
relationship  during  business  hours  on 
business  premises.  For  piuposes  of  this 
paragraph  {e)(3){ii),  the  term  "entity" 
means  any  business  (whether  operated 
as  a  sole  proprietorship,  disregarded 
entity  imder  Treas.  Reg.  301.7701-2,  or 
otherwise),  trust,  estate,  partnership, 
association,  company,  corporation,  or 
similar  organization. 

(4)  Post-contact  record  not  required.  A 
post-contact  record  under  this  section 
need  not  be  made,  or  provided  to  a 
taxpayer,  for  third-party  contacts  of 
which  the  taxpayer  has  afready  been 
given  a  similar  record  pursuant  to 
another  statute,  regulation,  or 
administrative  procedure. 

(5)  Examples.  The  following  examples 
illustrate  this  paragraph  (e): 

Example  1.  An  IRS  employee  trying  to  find 
a  specific  taxpayer's  assets  in  order  to  collect 
unpaid  taxes  talks  to  the  owner  of  a  marina. 
The  employee  asks  whether  the  taxpayer  has 


a  boat  at  the  marina.  The  owner  gives  his 
name  as  Mr.  John  Doe.  The  employee  may 
record  the  contact  as  being  with  Mr.  John  Doe 
and  is  not  required  by  this  regulation  to 
collect  or  record  any  other  identity 
information.  The  taxpayer  will  receive  a 
report  that  Mr.  John  Doe  was  contacted. 

Example  2.  An  IRS  employee  trying  to  find 
a  specific  taxpayer  and  his  assets  in  order  to 
collect  unpaid  taxes  talks  to  a  person  at  502 
Femwood.  The  employee  asks  whether  the 
taxpayer  lives  next  door  at  500  Femwood,  as 
wfell  as  where  the  taxpayer  works,  what  kind 
of  car  the  taxpayer  drives  and  whether  the 
camper  parked  in  fit)"nt  of  500  Femwood 
belongs  to  the  taxpayer.  The  person  does  not 
disclose  his  name.  The  employee  may  record 
the  contact  as  being  with  a  person  at  502 
Femwood.  If  the  employee  then  makes  the 
same  inquiries  of  another  person  on  the  street 
in  front  of  500  Femwood.  and  does  not  learn 
that  person's  name,  the  contact  may  be 
reported  as  being  with  a  person  on  the  street 
in  front  of  500  Femwood.  Later  contacts  with 
either  person  during  the  same  reporting 
period  need  not  be  reported  again. 

Example  3.  A  revenue  officer  seeking  to 
collect  a  taxpayer's  unpaid  tax  liability 
obtains  loan  documents  frnm  a  bank  where 
the  taxpayer  applied  for  a  loan.  After 
reviewing  the  documents,  the  revenue  officer 
talks  with  the  loan  officer  at  the  bank  who 
handled  the  application.  The  revenue  officer 
has  contacted  only  one  'person  other  than 
the  taxpayer."  The  bank  and  not  the  loan 
officer  is  the  "person  other  than  the 
taxpayer"  for  section  7602(c)  purposes.  The 
loan  officer  is  not  a  person  other  than  the 
taxpayer  because  the  loan  officer  is  acting 
within  the  scope  of  her  employment. 

Example  4.  An  IRS  employee  issues  a 
summons  to  a  third  party  with  respect  to  the 
determination  or  collection  of  a  taxpayer's 
liability  and  properly  follows  the  procedures 
for  such  summonses  under  section  7609, 
which  requires  that  a  copy  of  the  summons 
be  given  to  the  taxpayer.  This  third-party 
contact  need  not  be  maintained  in  a  record 
separately  reported  to  the  taxpayer  because 
providing  a  copy  of  the  third-party  summons 
to  the  taxpayer  pursuant  to  section  7609 
satisfies  the  post-contact  recording  and 
reporting  requirement  of  this  section.  In 
addition,  later  contacts  with  this  third  party 
during  the  same  reporting  period  need  not  be 
reported. 

Example  5.  An  IRS  employee  serves  a  levy 
on  a  third  party  with  respect  to  the  collection 
of  a  taxpayer's  liability.  "The  employee 
provides  the  taxpayer  with  a  copy  of  the 
notice  of  levy  form  which  shows  the  identity 
of  the  third  party.  This  third-party  contact 
need  not  be  maintained  in  a  record  or  list 
separately  reported  to  the  taxpayer  because 
providing  a  copy  of  the  notice  of  levy  to  the 
taxpayer  satisfies  the  post-contact  recording 
and  reporting  requirement  of  this  section. 

(f)  Exceptions — (1)  Authorized  by 
taxpayer,  (i)  Section  7602(c)  does  not 
apply  to  contacts  authorized  by  the 
taxpayer.  A  contact  is  "authorized" 
within  the  meaning  of  this  section  if — 
(A)  The  contact  is  with  the  taxpayer's 
authorized  representative,  that  is,  a 
person  who  is  authorized  to  speak  or  act 
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on  behalf  of  the  taxpayer,  such  as  a 
person  holding  a  power  of  attorney,  a 
corporate  officer,  a  personal 
representative,  an  executor  or  executrix, 
or  an  attorney  representing  the  taxpayer; 
or 

(B)  The  taxpayer  or  the  taxpayer's 
authorized  representative  requests  or 
approves  the  contact. 

(ii)  This  section  does  not  entitle  any 
person  to  prevent  or  delay  an  IRS 
employee  from  contacting  any 
individual  or  entity. 

(2)  Jeopardy,  (i)  Section  7602(c)  does 
not  apply  when  the  IRS  employee 
making  a  contact  has  good  cause  to 
believe  that  providing  the  taxpayer  with 
either  a  general  pre-contact  notice  or  a 
record  of  the  specific  person  being 
contacted  may  jeopardize  the  collection 
of  any  tax.  For  piuposes  of  this  section 
only,  good  cause  includes  a  reasonable 
belief  that  providing  the  notice  or  record 
will  lead  to — 

(A)  Attempts  by  any  person  to 
conceal,  remove,  destroy,  or  alter 
records  or  assets  which  may  be  relevant 
to  any  tax  examination  or  collection 
activity; 

(B)  Attempts  by  any  person  to  prevent 
other  persons,  throu^  intimidation, 
bribery,  or  collusion,  from 
communicating  any  information  which 
may  be  relevant  to  any  tax  examination 
or  collection  activity;  or 

(C)  Attempts  by  any  person  to  flee,  or 
otherwise  avoid  testifying  or  producing 
records  which  may  be  relevant  to  any 
tax  examination  or  collection  activity. 

(ii)  In  the  jeopardy  situations 
described  in  this  paragraph  (f)(2),  the 
IRS  employee  must  make  a  record  of  the 
person  contacted  but  the  taxpayer  need 
not  be  provided  the  record  imtil  it  is  no 
longer  reasonable  to  believe  that 
providing  the  record  would  cause  the 
jeopardy  described. 

(3)  Reprisal — (i)  In  general.  Section 
7602(c)  does  not  apply  when  the  IRS 
employee  making  a  contact  has  good 
cause  to  believe  that  providing  the 
taxpayer  with  either  a  general  pre- 
contact  notice  or  a  specific  record  of  the 
person  being  contacted  may  cause  any 
person  to  harm  any  other  person  in  any 
way,  whether  the  harm  is  physical, 
economic,  emotional  or  otherwise.  A 
statement  by  the  person  contacted  that 
harm  may  occur  against  any  person  is 
good  cause  to  believe  that  reprisal  may 
occiir.  This  section  does  not  require  the 
IRS  employee  making  the  contact  to 
question  further  the  contacted  person 
about  reprisal  or  otherwise  make  further 
inquiries  regarding  the  statement. 

(li)  Examples.  The  following 
examples  illustrate  this  paragraph  (f)(3): 

Example  J.  A  revenue  officer  seeking  to 
collect  unpaid  taxes  is  told  by  the  taxpayer 


that  all  the  money  in  his  and  his  brother's 
joint  bank  account  belongs  to  the  brother. 
The  revenue  officer  contacts  the  brother  to 
verify  this  information.  The  brother  refuses  to 
confirm  or  deny  the  taxpayer's  statement.  He 
states  that  he  does  not  believe  that  reporting 
the  contact  to  the  taxpayer  would  result  in 
harm  to  anyone  but  further  states  that  he 
does  not  want  his  name  reported  to  the 
taxpayer  because  it  would  then  appear  that 
he  gave  information.  This  contact  is  not 
excepted  from  the  statute  merely  because  the 
brother  asks  that  his  neune  be  left  off  the  list 
of  contacts. 

Example  2.  The  same  facts  as  Example  1, 
except  that  the  brother  states  that  he  fears 
harm  from  the  taxpayer  should  the  taxpayer 
learn  of  the  contact,  even  though  the  brother 
gave  no  information.  This  contact  is  excepted 
from  the  statute  because  the  third  party  has 
expressed  a  fear  of  reprisal.  The  IRS 
employee  is  not  required  to  make  further 
inquiry  into  the  natiu*  of  the  brothers' 
relationship  or  otherwise  question  the 
brother's  fear  of  reprisal. 

Example  3.  A  revenue  officer  is  seeking  to 
collect  unpaid  taxes  owed  jointly  by  a 
husband  and  wife  who  are  recently  divorced. 
From  reading  the  court  divorce  file,  the 
revenue  officer  learns  that  the  divorce  was 
acrimonious  and  that  the  ex-husband  once 
violated  a  restraining  order  issued  to  protect 
the  ex-wife.  This  information  provides  good 
cause  for  the  IRS  employee  to  believe  that 
reporting  contacts  which  might  disclose  the 
ex-wife's  location  may  cause  reprisal  against 
any  person.  Therefore,  when  the  revenue 
officer  contacts  the  ex-wife's  new  employer 
to  verify  salary  information  provided  by  the 
ex-wife,  the  revenue  officer  has  good  cause 
not  to  report  that  contact  to  the  ex-husband, 
regardless  of  whether  the  new  employer 
expresses  concern  about  reprisal  against  it  or 
its  employees. 

(4)  Pending  criminal  investigations — 
(i)  IRS  criminal  investigations.  Section 
7602(c)  does  not  apply  to  contacts  made 
during  an  investigation,  or  inquiry  to 
determine  whether  to  open  an 
investigation,  when  the  investigation  or 
inquiry  is — 

(A)  Made  against  a  particular 
identified  taxpayer  for  the  primary 
purpose  of  evaluating  the  potential  for 
criminal  prosecution  of  that  taxpayer; 
and 

(B)  Made  by  an  IRS  employee  whose 
primary  duties  include  either 
identifying  or  investigating  criminal 
violations  of  the  law. 

(ii)  Other  criminal  investigations. 
Section  7602(c)  does  not  apply  to 
contacts  which,  if  reported  to  the 
taxpayer,  could  interfere  with  a  known 
pending  criminal  investigation  being 
conducted  by  law  enforcement 
personnel  of  any  local,  state,  federal, 
foreign  or  other  governmental  entity. 

(5)  Governmental  entities.  Section 
7602(c)  does  not  apply  to  any  contact 
with  any  office  of  any  local,  state, 
federal  or  foreign  governmental  entity 
except  for  contacts  concerning  the 


taxpayer's  business  with  the 
government  office  contacted,  such  as  the 
taxpayer's  contracts  with  or 
employment  by  the  office.  The  term 
"office"  includes  any  agent  or 
contractor  of  the  office  acting  in  such 
capacity. 

(6)  Confidential  informants.  Section 
7602(c)  does  not  apply  when  the 
employee  making  the  contact  has  good 
cause  to  believe  that  providing  either 
the  pre-contact  notice  or  the  record  of 
the  person  contacted  woidd  thereby 
identify  a  confidentieil  informant  whose 
identity  would  be  protected  under 
section  6103(h)(4). 

(7)  Nonadministrative  contacts. 
Section  7602(c)  does  not  apply  to 
contacts  made  in  the  coiuse  of  a 
pending  court  proceeding. 

(g)  Effective  Date.  This  section  is 
applicable  on  the  date  the  final 
regulations  are  published  in  the  Federal 
Register. 

Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  00-32479  Filed  12-29-00;  8:45  am] 

BtLUNO  CODE  M30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[FRL-692&-4] 

Clean  Air  Act  Full  Approval  of 
Operating  Permits  Programs  in 
WaslYlngton 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  fully 
approve  the  operating  permits  program 
submitted  by  the  State  of  Washington. 
Washington's  operating  permits 
program  was  submitted  in  response  to 
the  directive  in  the  1990  Clean  Air  Act 
Amendments  that  penpitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  soiuces  and  to  certain 
other  sources  within  the  permitting 
authority's  jurisdiction.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  Washington 
operating  permits  program  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
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comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  in  writing  by  February  1,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Denise  Baker, 
"  Environmental  Protection  Specialist 
(OAQ-107),  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  Washington's  submittal,  and 
other  supporting  information  used  in 
developing  this  action,  are  available  for 
inspection  diuing  normal  business 
hoiu-s  at  the  U.S.  Environmental 
Protection  Agency,  Region  10,  1200 
Sixth  Avenue,  Seattle,  Washington, 
98101.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Baker,  Office  of  Air  Quality 
(OAQ-107),  EPA,  1200  6th  Avenue. 
Seattle.  WA  98101,  (206)  553-«087. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  December  15,  2000. 
Ronald  A.  Kreizenbeck, 
Acting  Regional  Administrator,  Region  10. 
(FR  Doc.  00-33303  Filed  12-29-00;  8:45  am] 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[FRL-6925-2] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permits  for 
PacifiCorp'8  Jim  Bridget  and  Naughton 
Coal-Fired  Power  Plants,  Wyoming 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  state  operating  permit. 

SUMMARY:  This  dociunent  announces 
that  the  EPA  Administrator  has  partially 
granted  and  partially  denied  a  petition 
to  object  to  two  state  operating  permits 
issued  by  the  Wyoming  Department  of 
Environmental  Quality,  Air  Quality 
Division,  to  PacifiCorp  for  its  Jim 
Bridger  plant  and  its  Naughton  plant  in 
Wyoming.  This  order  constitutes  final 


action  on  the  petition  submitted  by  the 
Wyoming  Outdoor  Council.  Pursuant  to 
section  505(b)(2)  of  the  Clean  Air  Act 
(Act)  and  40  CFR  70.8(d),  interested 
parties  may  seek  judicial  review  of  those 
portions  of  the  petition  which  EPA 
denied  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  this  decision  under 
section  307  of  the  Act. 
ADDRESSES:  Copies  of  the  final  order,  the 
petition  and  all  other  supporting 
information  are  on  file  at  the:  U.S. 
Environmental  Protection  Agency, 
Region  Vin,  Air  and  Radiation  Program, 
999  18th  Street— Suite  300,  Denver, 
Colorado,  80202.  All  dociunents  will  be 
available  for  review  at  the  U.S.  EPA 
Region  VIII  office  Monday  through 
Friday  from  8:00  a.m.  to  5:00  p.m. 
(excluding  federal  holidays).  The  final 
order  is  also  available  electronically  at 
http://www.epa.gov/region07/programs/ 
artd/air/title5/t5memos/woc020.pdf 
FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Morales,  Air  Technical 
Assistance  Unit,  EPA  Region  VIII, 
telephone  (303)  312-6936,  e-mail 
morales.monica@epa.gov.  Interested 
parties  may  also  contact  the  Wyoming 
Department  of  Environmental  Quality, 
Air  Qualify  Division,  122  West  25th 
Street,  Cheyenne,  Wyoming  82002. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  affords  EPA  the  opportunify  for 
a  45-day  period  to  review,  and  object  to 
as  appropriate,  operating  permits 
proposed  by  state  permitting  authorities. 
Section  505(b)(2)  of  the  Act  authorizes 
any  person  to  petition  the  EPA 
Administrator  within  60  days  after  the 
expiration  of  this  review  period  to 
object  to  state  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

The  Wyoming  Outdoor  Coimcil 
submitted  a  petition  to  the 
Administrator  on  June  30, 1998,  seeking 
EPA's  objection  to  the  operating  permits 
issued  to  PacifiCorp  for  its  Jim  Bridger 
and  Naughton  coal-fired  power  plants. 
The  petitioner  maintains  that  the 
PacifiCorp  operating  permits  are 
inconsistent  with  the  Act  because  the 
permits:  (1)  fail  to  require  continuous 
opacity  monitoring  for  Naughton  unit  3 
and  Jim  Bridger  units  1,2,  and  3  as 
required  by  the  federal  acid  rain 
regulations,  40  CFR  75.14(b);  and  (2) 
provide  improper  exemptions  to  State 


Implementation  Plan  ("SIP")  emission 
limits  by  allowing  excess  emissions  due 
to  malfunctions,  abnormal  conditions, 
or  breakdowns  that  are  beyond  the 
control  of  the  operator. 

The  order  partially  granting  and 
partially  denying  this  petition  explains 
the  reasons  behind  EPA's  conclusions 
that  (1)  the  permits  fail  to  meet  the 
continuous  opacity  monitoring 
requirement  for  the  four  coal-fired  units 
and  otherwise  lack  monitoring  sufficient 
to  assiu-e  compliance  with  the  permit's 
terms  and  conditions,  and  (2)  the 
petitioner  failed  to  demonstrate  that 
EPA  has  a  basis  for  objecting  to  the 
exemption  from  SIP  emission  limits  due 
to  malfimctions,  abnormal  conditions  or 
breakdowns. 

Because  the  Order  is  a  locally  or 
regionally  applicable  action  of  the 
Administrator,  judicial  review  of  this 
decision  under  section  307(b)(1)  of  the 
Clean  Air  Act  (the  Act)  may  be  sought 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Coiul  of  Appeals 
for  the  appropriate  regional  circuit 
within  60  days  fi-om  the  date  on  which 
this  notice  is  published  in  the  Federal 
Register.  Under  section  307(b)(2)  of  the 
Act,  this  decision  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  December  20,  2000. 
lack  W.  McGraw, 

Acting  Regional  Administrator.  Region  VIII. 
[FR  Doc.  00-33424  Filed  12-29-00;  8:45  am) 
BILUNQ  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6923-4] 

Hazardous  Waste  Management 
Program:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions  for  State  of 
Louisiana 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 
comment. 

summary:  The  EPA  (also,  "the  Agency" 
in  this  preamble)  is  proposing  to  grant 
final  authorization  to  the  State  of 
Louisiana  Department  of  Environmental 
Quality  for  its  hazardous  waste  program 
revisions,  specifically,  revisions  needed 
to  meet  the  Resource  Conservation  and 
Recovery  Act  Cluster  IX,  which  contains 
Federal  rules  promulgated  between  July 
1,  1998  to  June  30, 1999.  In  the  "Rules 
and  Regulations"  section  of  this  Federal 
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Register  (FR).  EPA  is  authorizing  the 
State's  program  revisions  as  an 
immediate  final  rule  without  prior 
proposal  because  the  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  The 
Agency  has  explained  the  reasons  for 
this  authorization  in  the  preamble  to  the 
immediate  final  rule.  If  EPA  does  not 
receive  adverse  written  comments,  the 
immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
farther  action  on  this  proposal.  If  EPA 
receives  no  adverse  comments,  it  will 
not  take  further  action  on  this  proposal. 
If  EPA  receives  adverse  written 
comments,  a  second  Federal  Register 
document  will  be  published  before  the 
time  the  immediate  final  rule  takes 
effect.  The  second  docimient  may 
withdraw  the  immediate  final  rule  or 
identify  the  issues  raised,  respond  to  the 
comments  and  affirm  that  the 
immediate  final  rule  wiU  take  effect  as 
scheduled.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  conmients  must  be 
received  on  or  before  February  1,  2001. 

ADDRESSES:  Mail  written  comments  to 
Alima  Patterson,  Region  6,  Regional 
Authorization  Coordinator,  Grants  and 
Authorization  Section  {6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Louisiana 
during  normal  business  hours  at  the 
following  locations:  EPA  Region  6,  1445 
Ross  Avenue.  Dallas.  Texas  75202-2733, 
(214)  665-6444;  or  Louisiana 
Department  of  Environmental  QuaUty. 
H.B.  Garlock  Building.  7290 
Bluebonnet.  Baton  Rouge,  Louisiana 
70810,  (225)  765-0617. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  December  7,  2000. 
Myron  O.  Knudson, 

Acting,  Regional  Administrator,  Region  6. 
(FR  Doc.  00-33159  Filed  12-29-O0;  8:45  am] 

BIUJNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6924-6] 

Hazardous  Waste  Management 
Program:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions  for  State  of 
Oklahoma 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  State  of  Oklahoma  has 
applied  for  Final  authorization  of  the 
changes  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  portions  of 
Cluster  Vm,  and  entire  Cluster  DC  which 
contains  Federal  rules  promulgated 
from  July  1,  1998,  to  June  30, 1999.  The 
EPA  proposes  to  gra!nt  final 
authorization  to  the  State  of  Oklahoma. 
In  the  "Rules  and  Regulations"  section 
of  this  Federal  Register,  EPA  is 
authorizing  the  changes  by  an 
immediate  final  rule.  The  EPA  did  not 
make  a  proposal  prior  to  the  immediate 
final  nde  because  we  believe  this  action  . 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  EPA  have 
'explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  If  EPA  does  not 
receive  adverse  written  comments,  the 
immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  written  comments, 
second  Federal  Register  dociunent  will 
be  published  before  the  time  the 
immediate  final  rule  takes  effect.  The 
second  dociunent  may  withdraw  the 
immediate  final  rule  before  it  takes 
effect  and  a  separate  docxmient  in  the 
proposed  rules  section  of  this  Federal 
Re^ster  will  serve  as  a  proposal  to 
authorize  the  changes  or  the  document 
may  identify  the  issues  raised,  respond 
to  comments,  and  affirm  that  the 
immediate  final  rule  will  take  effect 
March  5,  2001.  Unless  we  get  written 
comments  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
final  rule  based  on  this  proposal.  You 
may  not  have  another  opportunity  for 


comment.  If  you  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  February  1,  2001. 
ADDRESSES:  Mail  written  comments  to 
Alima  Patterson,  Region  6,  Regional 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (BPD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Oklahoma 
during  normal  business  hours  at  the 
following  locations:  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-6444;  or  Oklahoma 
Department  of  Environmental  Quality, 
707  North  Robinson,  Oklahoma  City. 
Oklahoma  73101-1677. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  December  7,  2000. 
Myron  O.  Knudson, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  00-33156  Filed  12-29-00;  8:45  am] 
BHJJNG  COOE  6S60-Sa-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  90 

[WT  Docket  No.  99-87;  RM-9332;  RM-9405; 
RM-9705;  FCC  00-403] 

Revised  Competitive  Bidding  Authority 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  seeks 
comment  on  whether  certain  rule 
changes  would  be  in  the  public  interest. 
Specifically,  the  Commission  seeks 
comment  on  whether  it  should  modify 
the  equipment  rules  for  non-Public 
Safety  licensees  operating  in  the  private 
land  mobile  radio  bands  between  222 
MHz  and  896  MHz  by  prohibiting  the 
manufacture  or  importation  of 
equipment  that  does  not  meet  certain 
efficiency  standards  by  certain  dates. 
The  Commission  also  seeks  comment  as 
to  whether  Business  and  Industrial/ 
Land  Transportation  category  (BI/LT) 
licensees  in  the  896-901/935-940  MHz 
(900  MHz)  band  should  be  allowed  to 
assign  or  transfer  their  spectrum  to 
CMRS  licensees  for  use  in  CMRS 
operations,  or  to  modify  the  licenses  to 
CMRS  use  in  their  own  systems. 
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DATES:  Interested  parties  may  file 
comments  on  or  before  Man^  5,  2001 
and  reply  comments  on  or  before  April 
2.2001. 

ADDRESSES:  An  original  and  four  copies 
of  all  comments  should  be  filed  with  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  TW-A325.  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Benson  (regarding  equipment  efficiency 
rules)  or  Karen  Franklin  (regarding  the 
900  MHz  band),  (202)  418-0680,  TTY 
(202)  418-7233,  or  via  e-mail  at 
gbenson@fcc.gov  or  kfrankli@fcc.gov, 
Wireless  Telecommunications  Bureau. 
Public  Safety  and  Private  Wireless 
Division. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
[FNPRM)  in  FCC  00-403;  WT  Docket 
No.  99-87,  adopted  on  November  9, 
2000  and  released  on  November  20, 
2000.  The  hill  text  of  this  FNPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  may  be  purchased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.  Washington, 
DC  20037.  The  full  text  may  also  be 
downloaded  at:  www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Martha  Contee  at  (202)  418-0260  or 
TTY  (202)  418-2555. 

Summary  of  the  Notice 

1.  Equipment  efficiency  rules.  On  June 
19, 1998,  the  American  Mobile 
Telecommunications  Association 
(AMTA)  filed  a  petition  for  rule  making 
proposing  that  certain  Part  90  licensees 
be  required  to  employ  new  spectrum- 
efficient  technologies.  Specifically, 
AMTA  urges  that  non-Public  Safety 
licensees  in  the  bands  between  222  MHz 
and  896  MHz  be  required  to  deploy 
technology  that  achieves  the  equivalent 
of  two  times  the  capacity  of  most 
current  operations.  The  gain  in 
efficiency  would  result  in  one  voice 
path  per  12.5  kilohertz  of  spectrum, 
using  a  25  kilohertz  frequency.  AMTA 
proposes  that  the  requirement  be  phased 
in  from  2003  to  2020,  beginning  with 
the  most  congested  areas.  Licensees  not 
deploying  this  new  equipment  would  be 
required  to  accept  secondary  status. 

2.  AMTA  contends  that  such 
requirements  are  needed  because,  imder 
the  current  rules,  it  is  financially 
imprudent  for  a  licensee  to  invest  in 


new,  more  efficient  technology,  since 
doing  so  results  in  additional  costs 
without  additional  benefits.  The  current 
rules,  which  were  adopted  in  the 
Refarming  proceeding,  provide  that,  in 
order  to  effect  a  transition  to  a 
narrowband  channel  plan,  we  will  type 
certify  only  increasingly  efficient 
equipment.  Specifically,  since  February 
14, 1997,  we  have  certified  equipment 
for  25  kilohertz  channels  only  if  it  is 
also  capable  of  operating  on  12.5 
kilohertz  and/or  narrower  channels. 
After  January  1,  2005,  only  new 
equipment  that  operates  on  6.25 
kilohertz  channel  bandwidths  will  be     • 
certified.  New  equipment  that  operates 
on  25  and/or  12.5  kilohertz  channels 
will  be  certified  only  if  it  is  also  capable 
of  operating  on  6.25  kilohertz  or 
narrower  chansi^ls.  The  rules  do  not 
require  users  to  replace  existing 
systems. 

3.  When  the  Commission  adopted  the 
current  rules  in  1995,  it  specifically 
declined  to  implement  a  comprehensive 
set  of  dates  mandating  strict 
manufacturing  and  licensing 
requirements.  The  Commission 
concluded  that  the  type  certification 
process  itself  could  provide  the  catalyst 
for  transition  from  one  technology  to 
another  by  promoting  a  natural 
migration  to  new  technologies.  The 
Commission  concluded  that  this 
approach  was  preferable  to  requiring 
manufacturing  or  licensing  of 
narrowband  equipment  by  certain  dates, 
because  it  would  provide  users 
immediate  flexibility  in  equipment 
decisions,  provide  a  period  for  the 
development  of  new  technologies,  and 
avoid  creating  an  unreasonable  burden 
for  licensees. 

4.  AMTA  and  other  commenters  argue 
that  a  new  approach  is  needed,  because 
the  migration  to  narrowband  technology 
is  not  occurring  as  rapidly  as  the 
Commission  intended.  Other 
commenters  believe  that  the  Refarming 
rules  should  be  retained  at  least  for  the 
time  being,  because  not  enough  time  has 
elapsed  in  order  to  reap  the  benefits  of 
the  well-considered  compromises  the 
Commission  adopted  in  that  proceeding. 
After  considering  the  record  and 
comments  in  this  proceeding,  we  are 
inclined  to  agree  with  AMTA  that  the 
cmrent  pace  of  migration  to  more 
spectrally  efficient  technology  is  not 
rapid  enough.  We  seek  comment  on  this 
tentative  conclusion,  as  well  as  whether 
enough  time  has  elapsed  to  allow  us  to 
evaluate  the  effectiveness  of  our  current 
ndes. 

5.  Commenters  believing  that  the 
rules  need  to  be  revised  should  also 
discuss  what  action  the  Commission 
should  take.  We  tentatively  conclude 


that  that  we  should  encourage  the 
migration  to  narrowband  technology  by 
prohibiting  the  manufacture  or 
importation  of  equipment  that  does  not 
meet  certain  efficiency  standards  by 
certain  dates.  We  continue  to  be 
concerned  that  requiring  the 
employment  of  new  spectrum-efficient 
technologies  by  certain  dates,  as 
proposed  by  AMTA,  would  impose 
unreasonable  burdens  on  licensees,  and 
we  acknowledge  the  concerns  raised  by 
opponents  of  AMTA's  proposal  that  it 
would  be  unfair  to  require  users  to 
replace  systems  in  which  they  have 
recently  invested  substantial  amounts. 
On  the  other  hand,  a  user  that  continues 
to  employ  spectrally  inefficient 
equipment,  when  more  efficient 
alternatives  are  available,  is  harming 
other  users  with  whom  it  is  sharing  the 
frequencies  in  these  bands.  Therefore, 
we  are  also  concerned  with  a  system 
that  permits  users  to  remain  on 
spectrally  inefficient  systems 
indefinitely.  We  request  comment  on 
these  issues  and  on  the  comparative 
merits  of  alternative  approaches  to 
addressing  these  concerns.  We  also 
request  conmient  on  what  timetable 
would  be  appropriate  for  implementing 
any  new  requirement.  One  alternative 
would  be  to  prohibit  the  manufacture  or 
importation  of  equipment  that  does  not 
meet  certain  efficiency  standards  by 
January  1,  2005,  which,  is  the  date  after 
which,  under  our  current  rules,  only 
new  equipment  that  operates  on  6.25 
kilohertz  channel  bandwidths  will  be 
certified.  We  seek  comment  on  this 
proposal  and  alternative  dates  for  this 
proposal  to  become  effective. 
Commenters  are  encouraged  to  suggest 
specific  dates  and  specific  efficiency 
requirements,  and  to  explain  their 
recommendations . 

6.  900  MHz  band,  hi  the  Report  and 
Order  portion  of  this  item,  we  amended 
our  rules  to  allow  800  MHz  BI/LT 
licensees  to  assign  or  transfer  their 
spectrum  to  CMRS  licensees  for  use  in 
CMRS  operations,  or  to  modify  the 
licenses  to  CMRS  use  in  their  own 
systems.  We  also  adopted  rules  to 
safeguard  against  trafficking  in  800  MHz 
BI/LT  licenses,  and  notification 
procedures  to  avoid  interference  to  800 
MHz  public  safety  operations.  We  did 
not  ask  commenters  to  address  whether 
we  should  also  extend  this  flexibility  to 
any  other  fi^quency  bands,  and 
therefore  did  not  consider  any  such  rule 
amendments. 

7.  We  now  seek  comment  on  whether 
this  flexibility  in  use  of  PLMR  channels 
should  be  extended  to  the  900  MHz 
band.  We  believe  that  such  an  action 
would  promote  the  statutory  objective  of 
regulatory  symmetry  among  CMRS 
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providers.  We  intend,  if  we  introduce 
such  flexibility  for  licensees  in  the  900 
MHz  band,  to  impose  an  appropriate 
holding  period  requirement  on  all 
licenses  the  application  for  which  is 
filed  on  or  after  the  date  we  adopt  this 
item.  We  would  take  such  an  action  in 
order  to  ensure  that  our  request  for 
comment  on  this  issue  does  not 
motivate  prospective  licensees  to  apply 
for  vacant  PLMR  spectrum  with  the  sole 
intent  of  using  it  for  CMRS  operations. 
Given  the  unique  characteristics  of  the 
800  MHz  PLMR  bands,  however,  we 
also  seek  comment  as  to  whether  there 
are  any  reasons  we  should  continue  to 
treat  the  800  MHz  and  900  MHz  bands 
differently. 

Regulatory  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  impact  on  small  entities  of  the 
proposals  and  tentative  conclusions  set 
forth  in  the  FNPRM  in  WT  Docket  No. 
99-87.  Written  public  comments  are 
requested  on  the  IRFA.  Comments  on 
the  IRFA  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
FNPRM.  In  accordance  with  the  RFA. 
the  Commission  will  send  a  copy  of  this 
FNPRM,  including  the  IRFA,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

Filing  Procedures 

9.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415. 
1.419,  interested  parties  may  file 
comments  on  or  before  March  5.  2001, 
and  reply  comments  on  or  before  April 
2.  2001.  Comments  may  be  filed  using 
the  Conunission's  Electronic  Comment 
Filing  System  ("ECFS")  or  by  filing 
paper  copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1,  1998). 

10.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  instructions  for  e-mail 


comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

11.  Parties  choosing  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  All  filings 
must  be  sent  to  the  Conunission's 
Secretary,  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission.  The 
Portals,  445  12th  Street.  SW..  Room 
TW-A325.  Washington.  DC  20554.  In 
addition,  courtesy  copies  should  be 
delivered  to  Leora  Hochstein,  Auctions 
and  Industry  Analysis  Diyision, 
Wireless  Telecommunications  Bureau. 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  #4-A633. 
Washington.  DC  20554  and  Scot  Stone. 
Public  Safety  and  Private  Wireless 
Division.  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  #4-B408,  Washington,  DC  20554. 

12.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  Conmients  and  reply 
comments  will  be  available  for  public 
inspection  and  duplication  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Room 
CY-A257,  445  12th  Street.  SW.. 
Washington.  DC  20554.  Copies  also  may 
be  obtained  from  International 
Transcription  Services,  Inc.,  445  12th 
Street,  SW.,  Room  CY-B400, 
Washington.  DC  20554.  (202)  314-3070. 

Ordering  Clauses 

13.  Authority  for  issuance  of  this 
FNPRM  is  contained  in  sections  4(1), 
309(r).  and309(j)ofthe 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  303(r),  and 
309(j). 

Initial  Regulatory  Flexibility  Analysis 

14.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").  the 
Commission  has  prepared  this  present 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
FNPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  this  FNPRM.  The 
Commission  will  send  a  copy  of  the 
FNPRM,  including  this  IRFA.  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA"). 


Need  for,  and  Objectives  of,  the 
Proposed  Rules 

15.  The  purpose  of  this  FNPRM  is  to 
determine  whether  it  would  be  in  the 
public  interest,  convenience,  and 
necessity  to  amend  our  rules  governing 
non-public  safety  private  land  mobile 
radio  ("PLMR")  licensees  in  the  bands 
between  222  MHz  and  896  MHz  in  order 
to  expedite  the  transition  to  narrowband 
technology.  As  is  described  in  the 
FNPRM,  AMTA  urges  that  non-Public 
Safety  licensees  in  the  bands  between 
222  MHz  and  896  MHz  be  required  to 
deploy  technology  that  achieves  the 
equivalent  of  two  times  the  capacity  of 
most  current  operations.  AMTA  asserts 
that  the  gain  in  efficiency  would  result 
in  one  voice  path  per  12.5  kilohertz  of 
spectrum,  using  a  25  kilokertz 
frequency.  AMTA  proposes  that  the 
requirement  be  phased  in  from  2003  to 
2020.  beginning  with  the  most 
congested  areas.  Other  commenters 
believe  that  the  Refarming  rules  should 
be  retained  at  least  for  the  time  being, 
because  not  enough  time  has  elapsed  in 
order  to  reap  the  benefits  of  the  well- 
considered  compromises  the 
Commission  adopted  in  that  proceeding. 
The  Report  and  Order  tentatively 
concludes  that  we  should  encourage  the 
migration  to  narrowband  technology  by 
prohibiting  the  manufacture  or 
importation  of  equipment  that  does  not 
meet  certain  efficiency  standards  by 
certain  dates  and  requests  comment  on 
these  issues  and  the  comparative  merits 
of  alternative  approaches  to  addressing 
the  concerns  that  have  been  raised, 
including  what  timetable  would  be 
appropriate  for  implementing  any  new 
requirement. 

16.  The  FNPRM  also  seeks  comment 
on  whether  to  permit  900  MHz  Business 
and  Industrial/Land  Transportation 
("BI/LT")  licensees  to  modify  their 
licenses  to  permit  CMRS  use.  The 
Commission  believes  that  extending  this 
flexibility  to  900  MHz  BI/LT  licenses 
would  promote  the  statutory  objective  of 
regulatory  symmetry  among  CMRS 
providers. 

Legal  Basis 

17.  Authority  for  issuance  of  this 
FNPRM  is  contained  in  Sections  4(i), 
303(r).  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

18.  The  RFA  directs  agencies  to 
provide  a  description  of.  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
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the  proposed  rules,  if  adopted.  Under 
the  RFA,  small  entities  may  include 
small  organizations,  small  businesses, 
and  small  governmental  jurisdictions. 
The  RFA  generally  defines  the  term 
"small  business"  as  having  the  same 
meaning  as  the  term  "small  business 
concern"  imder  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations. 

19.  The  proposed  rule  amendments 
may  affect  users  of  public  safety  radio 
services  and  private  radio  licensees  that 
are  regulated  under  Part  90  of  the 
Commission's  rules,  and  may  also  affect 
manufacturers  of  radio  equipment.  An 
analysis  of  the  number  of  small  entities 
affected  follows. 

20.  Public  Safety  radio  services  and 
Governmental  entities.  Public  Safety 
radio  services  include  police,  fire,  local 
governments,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  The  SBA  rules  contain 
a  definition  for  small  radiotelephone 
(wireless)  companies,  which 
encompasses  business  entities  engaged 
in  radiotelephone  communications 
employing  no  more  that  1 ,500  persons. 
There  are  a  total  of  approximately 
127.540  licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  The  RFA  also  includes 
small  governmental  entities  as  a  part  of 
the  regulatory  flexibility  analysis. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50.000."  As  of 
1992.  there  were  approximately  85.006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities  and  towns;  of  these.  37.566.  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities,  "rhus.  of 
the  85.006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities. 

21.  Specialized  Mobile  Radio 
("SMR").  The  Conunission  awards 
bidding  credits  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  to  two  tiers  of  firms:  (1) 
"small  entities."  those  with  revenues  of 
no  more  than  $15  million  in  each  of  the 


three  previous  calendar  years;  and  (2) 
"very  small  entities,"  those  with 
revenues  of  no  more  than  $3  million  in 
each  of  the  three  previous  calendar 
years.  The  regulations  defining  "small 
entity"  and  "very  small  entity"  in  the 
context  of  800  MHz  SMR  (upper  10 
MHz  and  lower  230  channels)  and  900 
MHz  SMR  have  been  approved  by  the 
SBA.  The  Commission  does  not  know 
how  many  firms  provide  800  MHz  or 
900  MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  our  purposes  here,  that  all 
of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  (upper  10  MHz)  and  900 
MHz  SMR  bands.  There  were  60 
winning  bidders  that  qualified  as  small 
and  very  small  entities  in  the  900  MHz 
auction.  Of  the  1,020  licenses  won  in 
the  900  MHz  auction,  263  licenses  were 
won  by  bidders  qualifying  as  small  and 
very  small  entities.  In  the  800  MHz  SMR 
auction,  38  of  the  524  licenses  awarded 
were  won  by  small  and  very  small 
entities. 

22.  Estimates  for  PLMR  Licensees. 
Private  land  mobile  radio  systems  serve 
an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users,  nor  has  the 
SBA  developed  any  such  definition.  The 
SBA  rules  do.  however,  contain  a 
definition  for  small  radiotelephone 
(wireless)  companies.  Included  in  this 
definition  are  business  entities  engaged 
in  radiotelephone  communications 
employing  no  more  that  1.500  persons. 
Entities  engaged  in  telegraph  and  other 
message  communications  with  no  more 
than  $5  million  in  annual  receipts  also 
qualify  as  small  business  concerns. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  of  a 
total  of  1.178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.  For  the  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA. 
each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission's  fiscal  year  1994 
annual  report  indicates  that,  at  the  end 
of  fiscal  year  1994.  there  were  1.101.711 


licensees  operating  12.882,623 
transmitters  in  the  PLMR  bands  below 
512  MHz. 

23.  Equipment  Manufacturers.  We 
anticipate  that  at  least  six  radio 
equipment  manufocturers  will  be 
aff'ected  by  oiu-  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufactiure  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities.         « 

Description  of  Projected  Reporting, 
Recordlceeping  and  Other  Compliance 
Requirements 

24.  Possible  requirements  under 
consideration  in  this  FNPRM  would 
impose  new  compliance  requirements 
for  certain  900  MHz  PLMR  licensees 
regulated  under  Part  90  of  the 
Commission's  rules  that  seek  to  modify 
their  licenses  to  for  use  in  CMRS 
systems.  Assimiing  the  rules  adopted  in 
the  Report  and  Order  are  a  good  model 
for  900  MHz  PLMR  (which  assiunption 
has  yet  to  be  established),  the 
Commission  might  require  applicants, 
upon  submitting  a  modification 
application,  to:  (a)  Certify  that  the  coor 
adjacent  channel  800  MHz  public  safety 
licensees  in  the  same  geographic  area 
have  been  notified  of  the  application; 
and  (b)  conmiit  that  they  will  take 
affirmative  steps  to  avoid  harmful 
interference  to  such  public  safety 
licensees.  These  steps  may  be  necessary 
to  reduce  risks  of  increased  interference. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

25.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (i)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (iii)  the 
use  of  performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule  or  any  part  thereof 
for  smaJl  entities. 

26.  The  Commission  believes  that 
migration  to  narrowband  technologies. 
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should  benefit  all  entities,  as  it  will 
result  in  more  efficient  use  of  the 
spectrum  by  allowing  a  greater  number 
of  entities  to  share  existing  spectrum. 
However,  requiring  the  use  of 
narrowband  equipment  by  a  date 
certain,  or  prohibiting  the  manufacture 
or  import  of  non-compliant  equipment, 
could  impact  some  small  entities 
requiring  them  to  upgrade  their 
communications  systems  before  they 
would  otherwise  do  so.  An  alternative 
would  be  to  maintain  the  current  rules, 
which  are  intended  to  foster  migration 
to  narrowband  technology  by  way  of 
progressively  more  stringent  type 
certification  requirements.  We  issue  this 
FNPRM  in  order  to  consider  whether  a 
change  in  the  Rules  would  benefit  small 
entities  tad  other  PLMR  licensees. 

27.  In  the  Report  and  Order  portion  of 
this  item,  we  amended  our  rules  to 
allow  800  MHz  BI/LT  licensees  to  assign 
or  transfer  their  spectrum  to  CMRS 
licensees  for  iise  in  CMRS  operations,  or 
to  modify  the  licenses  to  CMRS  use  in 
their  own  systems.  We  also  adopted 
rules  to  safeguard  against  trafficking  in 
800  MHz  Business  and  I/LT  licenses, 
and  notification  procedures  to  avoid 
interference  to  800  MHz  public  safety 
operations.  This  FNPRM  now  seeks 
comment  on  whether  this  flexibility  in 
use  of  PLMR  channels  should  be 
extended  to  the  900  MHz  band. 

28.  In  the  context  of  800  MHz  PLMR. 
we  have  found  that  allowing  licensees 
to  convert  their  frequencies  to  CMRS 
use  or  assign  or  transfer  these 
frequencies  to  CMRS  entities  will  not 
affect  the  supply  of  available  PLMR 
spectrum  for  licensing  from  the  PLMR 
pool,  and  thus  should  not  further 
exacerbate  the  current  shortage  of 
private  spectrum  available  to  small 
business  entities  and  other  PLMR 
eligibles.  An  alternative  approach  might 
permit  such  modifications  without 
restriction;  however,  this  might  affect 
the  supply  of  available  PLMR  spectrum 
which  might,  in  turn,  have  possible 
adverse  effects  on  small  businesses. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

29.  None. 

List  of  Subiects  in  47  CFR  Parts  1  and 
90 

Radio.  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton. 
Deputy  Secretary. 
[FR  Doc.  01-41  Filed  12-29-00:  8:45  am) 

BnXMG  COOe  S71»-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  567, 591 ,  592  and  594 

[Doctet  No.  NHTSA-2000-8159;  Notice  2] 
RIN  2127-AH67 

Certification;  Importation  of  Vehicles 
and  Equipment  Subiect  to  Federal 
Safety,  Bumper  and  Theft  Prevention 
Standards;  Registered  Importers  of 
Vehicles  Not  Originally  lAanufactured 
to  Conform  with  ttie  Federal  Motor 
Vehicle  Safety  Standards;  Schedule  of 
Fees  Authorized  by  49  U.S.C.  30141 

agency:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA).  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  This  dociunent  grants  a 
request  to  extend  the  comment  period 
on  an  agency  proposal,  principally  to 
amend  the  regulations  pertaining  to 
registered  importers  of  motor  vehicles 
not  originally  manufact\u«d  to  conform 
with  the  Federal  motor  vehicle  safety, 
bumper,  and  theft  prevention  standards. 
The  agency  also  proposed  associated 
amendments  to  sdlied  regulations.  The 
agency  is  extending  the  comment  period 
an  additional  four  weeks. 
DATES:  Comments  must  be  received  on 
or  before  the  close  of  business  on 
February  1 ,  2001  (the  comments  were 
originally  due  on  January  4,  2001). 
ADDRESSES:  You  shoidd  mention  the 
docket  number  of  this  document  in  your 
comments,  and  submit  your  comments 
in  writing  to:  Docket  Management. 
Room  PI^-401.  400  Seventh  Street.  SW. 
Washington.  DC  20590.  Comments  may 
also  be  submitted  to  the  docket 
electronically  by  logging  onto  the 
Dockets  Management  System  website  at 
http//dms.dot.gov.  Click  on  "Help  & 
Information."  or  "Help/Info"  to  obtain 
instructions  for  filing  the  dociunent 
electronically. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel. 
NHTSA,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  (202-366-5263). 
SUPPtfMENTARY  INFORMATION:  On 
November  20.  2000.  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  proposing  to  amend  49  CFR 
part  592,  Registered  Importers  of 
Vehicles  Not  Originally  Manufactured  to 
Conform  with  the  Federal  Motor  Vehicle 
Safety  Standards  (65  FR  69810).  The 


NPRM  also  proposed  conforming 
amendments  to  49  CFR  part  567. 
Certification,  49  CFR  part  591. 
Importation  of  Vehicles  and  Equipment 
Subject  to  Federal  Safety,  Bumper  and 
Theft  Prevention  Standards,  and  49  CFR 
part  594,  Schedule  of  Fees  Authorized 
by  49  U.S.C.  30141. 

The  NPRM  specified  a  comment 
closing  date  of  January  4,  2001  (45  days 
after  the  date  of  publication).  However, 
on  December  22,  2000.  the  agency 
received  a  written  request  for  an 
extension  of  the  comment  closing  date 
from  the  American  Association  of  Motor 
Vehicle  Administrators  (AAMVA). 
AAMVA  said  that  it  wishes  to  provide 
comments  on  the  proposal  but  that  "the 
time  needed  to  consult  with  AAMVA's 
member  jiu^isdictions  will  not  permit 
the  association  to  submit  comments  by 
the  January  4,  2001  deadline."  AAMVA 
requested  an  extension  "to  allow  the 
Association  additional  time  to  complete 
its  review  of  the  notice  and  the  many 
issues  raised  for  consideration." 

The  agency  may  grant  a  person's 
petition  for  an  extension  of  a  comment 
period  if  the  petition  shows  good  cause 
for  the  extension,  and  if  the  extension 
is  consistent  with  the  public  interest  (49 
CFR  553.19).  The  agency  concludes  that 
the  petitioner  has  made  that  showing    . 
and  that  an  extension  is  in  the  public 
interest.  An  extension  woidd  aid 
AAMVA  and  other  interested  persons 
(such  as  American  Honda  Motor  Co.. 
which  made  an  oral  request  for  an 
extension)  in  fully  responding  to  the 
changes  proposed.  Accordingly,  this 
notice  extends  the  comment  closing 
date  an  additional  four  weeks,  to  - 
February  1,2001. 

Authority:  49  U.S.C.  322,  30111.  and 
30166;  delegations  of  authority  at  49  CFR 
1.50  and  49  CFR  501.8. 

Issued  on:  December  27,  2000. 
Kenneth  N.  Weinstein. 
Associate  Administrator  for  Safety 
Assurance. 
(FR  Doc.  00-33455  Filed  12-27-00;  4:24  pm) 

BtLUNG  COOE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.O.  122200C] 

Hsheries  of  ttte  Northeastern  United 
States;  Norttieast  Sluite  Fishery; 
Scoping  Process 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS) 

and  notice  of  scoping  process;  request 

for  comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council) 
announces  its  intent  to  prepare  a 
Fishery  Management  Plan  (FMP)  for  the 
northeast  region  skate  complex  and  to 
prepare  an  EIS  to  analyze  the  impacts  of 
any  proposed  management  measiues. 
The  FKff  would  be  developed  pursuant 
to  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  Council 
also  formally  announces  the  initiation  of 
a  public  process  to  determine  the  scope 
of  issues  to  be  addressed  in  the 
environmental  impact  analysis.  The 
purpose  of  this  notice  is  to  alert  the 
interested  public  of  the  scoping  process 
and  to  provide  for  public  participation 
in  compliance  with  environmental 
documentation  requirements. 
DATES:  The  Council  will  discuss  and 
take  scoping  comments  at  public 
meetings  in  January  and  February  2001. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times.  Written 
scoping  comments  must  be  received  at 
the  appropriate  address  or  fax  niunber. 
(See  ADDRESSES),  on  or  before  5:00  p.m. 
local  time,  February  21,  2001. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  scoping 
dociunent  and  other  information  should 
be  directed  to  Paul  J.  Howard.  Executive 
Director,  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950, 
Telephone  (978)  465-0492.  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
(978)465-3116. 

FOR  FURTHER  INFORMATION  CONTACT:  Paid 
J.  Howard,  Executive  Director,  (978) 
465-0492. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  seven  species  in  the  northeast 
region  skate  complex  currently  include: 
winter  skate  [Leucoraja  ocellata), 
barndoor  skate  (Dipturis  laevis),  thorny 
skate  [Amblyraja  radiata),  smooth  skate 
[Malacoraja  senta),  little  skate 
[Leucoraja  erinacea),  cleamose  skate 
[Raja  eglanteria),  and  rosette  skate 
[Leucoraja  garmani).  The  northeast 
skate  complex  is  generally  distributed 
along  the  coast  of  the  eastern  United 
States  from  near  the  tide  line  to  depths 
exceeding  700  m  (383  fathoms).  In  the 
northeast  region,  the  center  of 
distribution  for  the  little  and  winter 
ikates  is  Georges  Bank  and  Southern 


New  England.  The  barndoor  skate  is 
most  common  in  the  Gulf  of  Maine,  on 
Georges  Bank,  and  in  Southern  New 
England.  The  thorny  and  smooth  skates 
are  commonly  found  in  the  Gulf  of 
Maine.  The  cleamose  and  rosette  skates 
have  a  more  southern  distribution,  and 
are  found  primarily  in  the  Chesapeake 
Bight. 

Status  of  the  Stocks 

A  benchmark  assessment  of  the 
northeast  skate  complex  was  completed 
at  the  30th  Stock  Assessment  Workshop 
(SAW  30)  in  November  1999. 
Conclusions  about  the  status  of  the 
seven  species  in  the  northeast  region 
skate  complex  are  based  mainly  on 
standardized  research  trawl  survey  data 
collected  by  the  U.S.  and  Canada  during 
1963-1999.  Taken  as  a  group,  the  skate 
biomass  for  the  seven  species  in  the 
northeast  region  is  at  a  medium  level. 
The  large  increase  in  skate  biomass  in 
the  mid  to  late  1980s  was  dominated  by 
winter  and  little  skate.  The  biomass  of 
large-sized  skates  (>100  cm  maximum 
length;  barndoor,  winter,  and  thorny) 
has  steadily  declined  since  the  mid- 
1980s.  The  recent  increase  in  aggregate 
skate  biomass  has  been  due  to  an 
increase  in  small-sized  skates  (<100  cm 
maximum  length;  little,  cleamose, 
rosette,  and  smooth),  mainly  little  skate. 

At  SAW  30,  each  species  in  the 
northeast  skate  complex  was 
individually  assessed.  SAW  scientists 
developed  status  determination  criteria 
to  evaluate  whether  overfishing  was 
occurring  and  whether  or  not  a  species 
is  in  an  overfished  condition.  Based  on 
the  SAW  30  criteria,  overfishing  was 
found  to  be  occurring  on  one  species  of 
skate  (winter  skate),  and  four  species 
were  found  to  be  in  an  overfished 
condition  (winter  skate,  thorny  skate, 
barndoor  skate,  and  smooth  skate). 

On  June  21.  1999,  a  notice  regarding 
barndoor  skate  was  published  by  NMFS 
in  the  Federal  Register.  This  notice 
indicated  that  NMFS  had  received  a 
petition  to  add  the  barndoor  skate  to  the 
list  of  threatened  and  endangered 
wildlife  and  to  designate  critical  habitat 
for  barndoor  skate,  and  was  seeking 
information  and  comments.  At  the  SAW 
30  in  November  1999.  assessment 
scientists  reviewed  each  of,the  ESA 
listing  criteria  relative  to  barndoor  skate 
and  provided  an  assessment  with 
recommendations  and  comments 
regarding  the  potential  ESA  listing.  The 
Stock  Assessment  Review  Committee 
(SARC)  found  that  there  was  no 
evidence  that  the  bamdoor  skate  is  in 
danger  of  extinction  or  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range.  As  of  the  date  of 


publication  of  this  notice,  NMFS  has  not 
published  a  decision. 

In  March  2000.  NMFS  informed  the 
Council  of  its  decision  to  designate  the 
Council  as  the  responsible  body  for  the 
development  and  management  of  the 
seven  species  included  in  the  northeast 
region  skate  complex.  Bsised  on  work 
completed  at  SAW  30.  NMFS  identified 
four  species  of  skates  as  overfished: 
bamdoor,  smooth,  thorny,  and  winter 
skate.  The  overfished  status  of  these 
species  necessitates  development  of  an 
FMP  to  end  overfishing  and  rebuild 
these  stocks  in  accordance  with  Section 
304(e)  of  the  Magnuson-Stevens  Act. 

Purpose 

The  purpose  of  the  proposed  Skate 
FMP  is  to  establish-  conservation  and 
management  measures  to  end 
overfishing  and  rebuild  overfished 
stocks  in  the  northeast  skate  complex. 

Management  Options 

The  Skate  FMP  may  establish 
mechanisms  to  obtain  better  information 
about  individual  skate  species  and 
directed  and  incidental  skate  fisheries. 
With  the  implementation  of  the  Skate 
FMP,  vessels  may  be  required  to  obtain 
a  Federal  permit  to  fish  for  skates. 
Vessels  with  skate  permits  may  be  ' 
required  to  submit  Vessel  Trip  Reports 
(VTRs  or  logbooks)  for  all  trips.  To 
collect  better  information  about  the 
skate  fisheries,  the  Council  may  also 
require  that  vessels  report  landings  and 
discards  of  skates  by  species  and/or  by 
fishery  (wings/bait). 

The  low  abundance  level  and  current 
overfished  status  of  bamdoor  skate  will 
likely  require  a  significant  reduction  in 
fishing  mortality.  Because  the  bamdoor 
skate  is  not  a  primary  component  of 
either  the  bait  fishery  or  the  wing 
fishery,  the  Council  may  consider 
prohibiting  its  possession. 

Cleamose  and  rosette  skate  are 
distributed  considerably  further  south 
than  the  other  five  skates  in  the 
northeast  complex,  the  northern  extent 
of  their  ranges  reaching  only  to  waters 
off  the  New  Jersey  coastline.  These  two 
species  are  not  overfished  and  are  not 
known  to  be  a  component  of  either  the 
bait  or  wing  fishery  in  the  northeast 
region.  Including  these  two  species  as 
part  of  the  northeast  skate  complex  for 
management  purposes  could  complicate 
the  development  of  management 
measures  and  could  pose  unnecessary 
burdens  on  fisheries  that  do  not  interact 
with  the  other  five  species  of  skates. 
Therefore,  the  Council  is  considering 
eliminating  cleamose  and  rosette  skate 
from  the  northeast  complex  for 
management  purposes. 
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The  Council  may  consider  developing 
a  limited  access  program  for  directed 
and/or  incidental  skate  fishing.  This 
could  include  the  establishment  of  a 
control  date  for  skate  fishing.  The 
Coimcil  will  consider  other 
management  measures  (e.g.,  minimum 
sizes,  gear  restrictions,  area  closures, 
quotas,  trip  limits,  fishing  seasons. 
Skate  days-at-sea,  etc.)  as  appropriate, 
based  on  comments  received  through 
the  scoping  process. 

Scoping  Process 

Scoping  meetings  for  the  Skate  FMP 
are  as  follows: 

1.  January  23,  2001,  6  p.m.,  Sheraton 
Femcroft  Hotel,  50  Femcroft  Road, 
Danvers,  MA  01923,  (978)  777-2500;  fax 
(978)  750-7991; 

2.  February  2,  2001, 10  a.m., 
Provincetown  ToWn  Hall,  260 


Commercial  Street,  Provincetown,  MA 
02657,  (508)  487-7013;  fax  (508)  487- 
9560; 

3.  Februarys,  2001,  7  p.m.,  Wyndham 
Hotel,  700  King  Street,  Wilmington,  DE 
19801.  (302)  655-0400;  fax  (302)  429- 
5979;  and 

4.  February  12,  2001,  6  p.m.,  Tiverton 
Community  Center,  346  Judson  Street, 
Tiverton,  RI  02878,  (401)  625-6704;  fax 
(401)  625-6705. 

Additional  meetings  of  the  Council, 
Skate  Committee,  or  Advisory  Panel 
during  the  scoping  period  will  provide 
opportunities  for  public  conunent  on 
specific  issues  identified  in  the 
respective  agendas. 

All  persons  affected  by  or  otherwise 
interested  in  skate  fisheries  management 
cue  invited  to  participate  in  determining 
the  scope  and  significance  of  issues  to 
be  analyzed  by  submitting  written 


comments  (see  ADDRESSES).  Alternatives 
include  not  developing  a  management 
plan,  developing  amendments  to 
existing  plans,  or  other  reasonable 
courses  of  action.  Impacts  of  this 
proposed  action  to  be  considered  in  this 
process  may  be  direct,  indirect, 
individual,  or  cumulative.  The  scoping 
process  will  also  identify  and  eliminate 
irom  detailed  study  issues  that  are  not 
significant.  Once  a  draft  FMP  and  an 
Environmental  Assessment  or  an  EIS  is 
developed,  the  Council  will  hold  public 
hearings  to  receive  comments. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  26,  2000. 
Valerie  Chambers, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-33452  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Curlew  National  Grassland  Draft  EIS 
and  Resource  Management  Plan 
Carlbou-Targhee  National  Forest, 
Oneida  County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Extension  of  the  comment 
period  on  the  Draft  Environmental 
Impact  Statement. 

summary:  On  October  20,  2000  the 
Notice  of  Availability  of  the  Draft  EIS 
for  the  Curlew  National  Grassland 
Resource  Management  Plan  was 
published  in  the  Federal  Register.  Many 
interested  parties  have  requested  that 
the  conunent  period  be  extended  so  they 
can  provide  more  substantive, 
researched  comments.  We  have  agreed 
to  extend  the  comment  period  on  the 
Draft  EIS  for  an  additional  60  days. 

DATES:  Comments  on  the  Draft  EIS  will 
be  accepted  through  March  30,  2001. 

ADDRESSES:  Send  correspondence  to 
Jerry  B.  Reese,  Forest  Supervisor,  250 
South  Fourth  Avenue,  Ste.  172, 
Pocatello,  Idaho  83201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  comment 
period  extension,  the  proposed  action 
and  the  EIS  shoidd  be  directed  to  Linda 
Ward,  Team  Leader,  Caribou-Targhee 
National  Forest,  Telephone:  (208)  236- 
7500. 

Dated:  December  8,  2000. 
ferry  B.  Reese, 

Forest  Supervisor,  Caribou-Targhee  National 

Forest,  Intermountain  Region,  USDA  Forest 

Service. 

(FR  Doc.  00-33414  Filed  12-29-00;  8:45  am] 

BILUNG  COOE  341&-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Intent:  To  Request  a  Revision 
of  a  Currently  Approved  information 
Collection 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  and  the  Office  of 
Management  and  Budget  (0MB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  NRCS"  inteation  to  request  a 
revision  to  a  currently  approved 
information  collection.  Application  for 
Pajmfient. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  5,  2001  to  be  assured 
of  consideration. 

• 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  I.  Williams,  Directives  Manager, 
NRCS,  USDA,  5601  Sunnyside  Avenue, 
Mailstop  5460,  Beltsville,  Maryland 
20705-5000;  telephone:  (301)  504-2170; 
e-mail:  Phyllis.WiIliams2@usda.gov. 
SUPPl£MENTARY  INFORMATION:  Title: 
Application  for  Payment.  OMB  Number: 
0578-0018.  Expiration  Date  of 
Approval:  April  30,  2001.  Type  of 
Request:  To  continue,  with  change,  a 
cxuxently  approved  collection  for  which 
approval  will  expire.  Abstract:  The 
primary  objective  of  NRCS  is  to  work  in 
partnership  with  the  American  people 
to  conserve  and  sustain  our  natiiral 
resources.  The  purpose  of  the 
Application  for  Payment  information 
collection  is  to  provide  NRCS  program 
participants  with  a  method  for  making 
application  for  payment,  provide 
information  regarding  completion  of 
conservation  program  contract 
activities,  provide  certification  of  work 
performed  within  the  required 
standards,  determine  division  of 
payment,  ascertain  the  status  of  debt 
register  collections,  and  provide  the 
responsible  NRCS  official  with  authority 
to  make  Federal  cost-share  payments  to 
the  land  user  or  third  party  upon 
successful  completion  of  a  conservation 
program  contract.  Information  collected 
is  used  by  NRCS  to  ensure  the  proper 


use  of  program  funds.  The  NRCS-FNM- 
141  or  the  CCC-1202  are  the  basic 
dociunents  used  by  USDA  program     ♦ 
participants  and  vendors  to  request 
payment  through  their  USDA  Service 
Center  in  return  for  applying  one  or 
more  conservation  practices  in  a  long- 
term  contract  or  completing  an  action 
associated  with  filing  an  easement  (7 
CFR  631.12,  7  CFR  632.31,  7  CFR  636.6, 
7  CFR  701.44,  7  CFR  702.12,  7  CFR 
752.14  and  7  CFR  1467.9).  NRCS  vdll 
ask  for  3-year  OMB  approval  within  60 
days  of  submitting  the  request. 

Estimate  ofBumen:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.52  hours  per 
response. 

Respondents:  Farms,  individuals, 
households,  or  State,  local,  or  Tribal 
governments. 

Estimated  Number  of  Respondents: 
35,540. 

Estimated  Total  Aimual  Burden  on 
Respondents:  20.731.5. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Phyllis  I.  Williams, 
Directives  Manager,  NRCS.  USDA,  at 
5601  Sunnyside  Avenue,  Mailstop  5460, 
Beltsville,  Maryland  20705-5000; 
telephone:  (301)  504-2170;  e-mail: 
Phyllis.Williains2@usda.gov. 

Corrmients:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technologic  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Phyllis  I.  Williams,  Directives  Manager, 
NRCS.  USDA,  5601  Sunnyside  Avenue. 
Mailstop  5460,  Beltsville.  Maryland 
20705-5000;  telephone:  (301)  504-2170; 
e-mail:  PhyIlis.Williams2@usda.gov. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  conunents  will  also  become  a 
matter  of  public  record. 
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Signed  in  Washington,  D.C.  on  December 
13,  2000. 
PearUe  S.  Reed, 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  00-33381  Filed  12-29-00;  8:45  am) 
■UJNQ  COOe  3410-1ft-U 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Notice;  Meeting 

Date  and  Time:  anuary  9,  2001;  8:30 
a.m.-4  p.m. 

PLACE:  Cohen  Building,  Room  3321, 
330  Independence  Ave.,  SW, 
Washington.  DC  20237. 

CLOSED  MEETING:  The  members  of 
the  Broadcasting  Board  of  Governors 
(BBG)  will  meet  in  closed  session  to 
review  and  disciiss  a  number  of  issues 
relating  to  U.S.  Government-funded 
non-military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  woidd  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosiue  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c){2)  and  (6)). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining' more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)  401-3736. 

Dated:  December  28,  2000. 
Carol  Booker, 
Legal  Counsel. 
[FR  Doc.  00-33458  Filed  12-28-00;  3:24  pmj 

MLUNO  COOE  «230-01-M 


DEPARTMENT  OF  COMMERCE 
[I.D.  I^TOOMC] 

Submission  For  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Project  Design  for  Research, 
Exploration,  or  Salvage  of  the  R.M.S. 
Titanic  and/or  Its  Artifacts. 

Fonn  Number(s):  None. 

OMB  Approval  Number.  None. 

Type  of  Request  Regular  submission. 

Burden  Hours:  48. 

Number  of  Respondents:  2. 

Average  Hours  Per  Response:  12. 

Needs  and  Uses:  In  order  to  protect 
the  R.M.S.  Titanic  and  to  conserve 
artifacts  recovered,  NOAA  has  issued 
voluntary  guidelines  for  documenting 
scientific  and  professional  approaches 
and  methodologies  to  be  used  diuring 
research  and  exploration.  Project 
designs  submitted  by  respondents  (e.g. 
researchers,  salvers,  etc.)  for  advice  will 
be  peer-reviewed  to  ensure  protection 
and  conservation.  Reports  of  activities 
are  also  requested. 

Affected  Public:  Not-for-profit 
institutions,  business  or  other  for-profit 
organizations.  Federal  govenunent 

Frequency.  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 


notice  to  David  Rostker,  OMB  Desk 
Officer  .Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  December  22.  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  00-33447  Filed  12-29-00;  8:45  am] 

BIUJNG  COOE  3610-IM-S 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 

ACTION:  Notice  of  initiation  of  five-year 
("simset")  review. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  a  five-year 
("sunset")  review  of  the  antidumping 
duty  order  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  of  Five-Year  Reviews 
covering  this  same  order. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  P.  Maeder,  or  Martha  V.  Douthit, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-3330  or  (202) 482-5050, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

Initiation  of  Review 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20,  1998)), 
we  are  initiating  a  sunset  review  of  the 
following  antidumping  duty  order: 


DOC  rrc  Case  No. 


A-570-e40 


ITC  Case  No. 


A-724 


Country 


China 


Product 


Manganese  metal 


Statute  and  Regulations 

Piu^uant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  unless 


revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
reciuxence  of  (1)  diunping  or  a 
coimtervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industry. 

The  Department's  procediu«s  for  the 
conduct  of  sunset  reviews  are  set  forth 


in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  {"Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
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simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(i.e.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
voliunes),  and  service  lists,  available  to 
the  public  on  the  Department's  stmset 
internet  website  at  the  following 
address:  "www.trade.gov'" 

All  submissions  in  me  simset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (2000). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  list  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  this  review. 
Specifically,  the  Department  will  delete 
from  the  service  list  all  parties  that  do 
not  submit  a  substantive  response  to  the 
notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306  (see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order,  63  FR  24391  (May  4, 
1998)). 

Information  Required  from  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (2000))  wishing  to 
participate  in  this  sunset  review  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 


The  required  contents  of  the  notice  of 
intent  to  participate  are  set- forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
will  automatically  revoke  the  order 
without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Sunset  Regulations 
provide  that  all  parties  wishing  to 
participate  in  the  sunset  review  must 
file  substantive  responses  not  later  than 
30  days  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice  of 
initiation.  The  required  contents  of  a 
substantive  response,  on  an  order- 
specific  basis,  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews.  Please  consult  the 
Department's  regulations  at  19  CFR  Part 
351  (2000)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:'  December  20,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-32982  Filed  12-29-00;  8:45  am] 

BIUJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

C-42S-809 

stainless  Steel  Plate  in  Colts  from 
Belgium:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  January  2,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jarrod  Goldfeder  or  Melani  Miller  at  • 
(202)  482-0189  and  (202)  482-0116. 
respectively.  Office  of  AD/CVD 
Enforcement  I,. Group  I,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW.,  Washington.  DC  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
and  all  citations  to  the  regulations  are  to 
19  CFR  part  351  (2000). 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  for  which  a  review  is  requested 
and  a  final  determination  within  120 
days  after  the  date  on  which  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  the  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  these 
deadlines  to  a  maximum  of  365  days 
and  180  days,  respectively. 

Background 

On  June  30,  2000,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  plate  in  coils  from  Belgium, 
covering  the  period  September  9, 1998, 
through  December  31,  1999  (65  FR 
41942).'  The  preliminary  results  for  the 
countervailing  duty  administrative 
review  of  stainless  steel  plate  in  coils 
from  Belgium  are  currently  due  no  later 
than  January  31,  2001. 

Extension  of  Preliminary  Results  of 
Review 

Because  of  the  complexity  of  certain 
issues  in  this  review  (e.g.,  change  in 
ownership,  the  significance  of 
outstanding  programs,  and  the 
investigation  of  new  programs),  it  is  not 
practicable  to  complete  the  preliminary 
results  of  this  review  within  the  original 
time  limit.  See  Memorandum  from 
Team  to  Richard  W.  Moreland, 


•  Due  to  a  clerical  error,  the  POI  was  accurately 
reflected  in  a  subsequent  Federal  Regiater  notice. 
See  Initiation  of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews.  Requests  for 
Revocation  in  Part  and  Deferral  of  Administrative 
Reviews,  65  FR  64662  (October  30,  2000). 
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December  26.  2000.  Therefore,  the 
JDepartment  is  extending  the  time  limits 
for  completion  of  the  preliminary 
results  by  an  additional  75  days,  or  until 
no  later  than  April  16,  2001. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  December  22,  2000. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  I. 
[FR  Doc.  00-33377  Filed  12-29-00;  8:45  am) 
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Technology 
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Announcement  of  Availability  of  Funds 
for  a  Competition— Advanced 
Technology  Program  (ATP) 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Technology 
Administration,  Commerce. 
ACTION:  Notice. 

summary:  The  Technology 
Administration's  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  it  will  hold  a  single 
fiscal  year  2001  Advanced  Technology 
Program  (ATP)  competition.  This  single 
competition  will  continue  ATP's 
practice  of  being  open  to  all  technology 
areas,  while  also  capturing  the 
advantage  and  momentum  of  fdtrused 
program  plaiming.  Through  this  single 
competition  strategy,  ATP  encourages 
proposals  from  the  many  technical 
teams  that  have  identified  synergy 
between  industry  needs  and  ATP 
funding  opportunities,  accelerating  the 
pursuit  of  critical  elements  of  research 
which  were  identified  in  focused 
program  plans.  All  fiscal  year  2001 
proposals  received  will  be  distributed  to 
technology — specific  source  evaluation 
boards  in  areas  such  as  advanced 
materials,  biotechnology,  electronics, 
information  technology,  etc.  This  notice 
provides  general  information  regarding 
ATP  competitions. 
DATES:  ATP  will  begin  accepting 
proposals  on  January  10,  2001  through 
3  p.m.  Eastern  Time  on  September  30, 
2001.  ATP  is  also  issuing  a  notice  in  the 
Commerce  Business  Daily  (CBD) 
regarding  this  ATP  competition. 
ADDRESSES:  Information  on  the  ATP 
may  be  obtained  from  the  following 
address:  National  Institute  of  Standards 
and  Technology,  Advanced  Technology 
Program,  100  Bureau  Drive,  Stop  4701, 


Adnainistration  Building  101.  Room 
A413,  Gaithersburg,  MD  2089&-4701. 

Additionally,  information  on  the  ATP 
is  available  on  the  Internet  through  the 
World  Wide  Web  (WWW)  at  http:// 
www.atp.nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  ATP  information, 
application  materials,  and/or  to  have 
yoiir  name  added  to  the  ATP  mailing 
list  for  futuj«  mailings  may  also  be 
made  by: 

(a)  Calling  the  ATP  toll-free  "hotline" 
number  at  1-800-ATP-FXJND  or  1-600- 
287-3863.  You  will  have  the  option  of 
hearing  recorded  messages  regarding  the 
status  of  the  ATP  or  speaking  to  one  of 
oiu  customer  representatives  who  will 
take  your  name  and  address.  If  you 
reach  ATP  voice  mail,  please  speak 
distinctly  and  slowly  and  spell  the 
words  that  might  cause  confusion. 
Leave  your  phone  number  as  well  as 
yout  name  and  address: 

(b)  Sending  a  facsimile  (fax)  to  301- 
926-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mail  to 
atp@nist.gov.  Include  your  name,  full 
mailing  address,  and  phone  number. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ATP  statute  originated  in  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-418,  15  U.S.C. 
278n)  and  was  amended  by  the 
American  Technology  Preeminence  Act 
of  1991  (Pub.  L.  102-245).  This  law  has 
been  codified  at  15  U.S.C.  278n.  The 
ATP  implementing  regulations  are 
published  at  15  CFR  Part  295,  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
and  program  title  for  the  ATP  are 
11.612,  Advanced  Technology  Program 
(ATP). 

The  ATP  is  a  competitive  cost-sharing 
program  designed  for  the  Federal 
government  to  work  in  partnership  with 
industry  to  accelerate  the  development 
and  broad  dissemination  of  challenging, 
high-risk  technologies  that  offer  the 
potential  for  significant  commercial 
payoffs  and  widespread  benefits  for  the 
nation.  This  unique  government- 
industry  partnership  accelerates  the 
development  of  emerging  or  enabling 
technologies  leading  to  revolutionary 
new  products,  industrial  processes  and 
services  that  can  compete  in  rapidly 
changing  world  markets.  The  ATP 
challenges  industry  to  take  on  higher 
risk  projects  with  commensurately 
higher  potential  payoff  to  the  nation. 
The  ATP  provides  multi-year  funding  to 
single  companies  and  to  industry-led 
joint  ventures. 

The  funding  instrument  used  in  ATP 
awards  is  a  "cooperative  agreement." 


Through  the  use  of  the  cooperative 
agreement,  the  ATP  is  designed  to  foster 
a  government-industry  partnership  to 
accomplish  a  public  purpose  of  support 
or  stimulation.  NIST  plays  a  substantial 
role  by  providing  technical  assistance 
and  monitoring  the  technical  work, 
business  progress,  and  expenditure  of 
Federal  funds. 

Funding  Availability 

An  estimated  $60.7  million  in  first 
year  funding  is  available  for  new 
awards.  The  actual  number  of  proposals 
funded  imder  this  competition  will 
depend  on  the  quality  of  the  proposals 
received  and  the  amount  of  funding 
requested  in  the  highest  ranked 
proposals.  Outyear  funding  beyond  the 
first  year  is  contingent  on  Qie  approval 
of  future  Congressional  appropriations 
and  satisfactory  project  performance. 
The  average  yearly  funding  for  fiscal 
year  2000  for  a  single  company  was 
$690,000,  and  for  a  joint  venture  it  was 
$1,500,000. 

Eligibility  Requirements,  Selection 
Criteria,  and  Proposal  Review  Process 

The  eligibility  requirements,  selection 
criteria,  and  the  proposal  review  process 
are  discussed  in  detail  in  the  ATP 
implementing  regulations  published  at 
15  CFR  Part  295,  as  amended,  and  the 
ATP  Proposal  Preparation  kit  dated 
November  2000. 

No  less  often  than  every  two  months 
or  after  ATP  has  received  approximately 
100  proposals,  ATP  will  group  all 
proposals  received  during  that  period 
and  review  them  as  a  group,  called  a 
"batch."  Each  batch  will  be  reviewed 
imder  a  multiple  stage  and  sequential 
review  process  to  reduce  the  amount  of 
information  required  at  one  time.  Each 
stage  in  the  process  is  called  a  "gate." 
There  are  four  gates  as  follows: 

(a)  Gate  1 — The  proposer  submits 
detailed  information  to  address  the 
scientific  and  technological  merit 
selection  criterion.  Additionally,  the 
proposer  submits  preliminary 
information  to  address  the  selection 
criterion  on  the  potential  for  broad- 
based  economic  benefits.  If  the 
information  submitted  is  determined  to 
have  high  merit,  ATP  notifies  the 
proposer  and  requests  that  the  required 
additional  information  be  submitted  for 
consideration  in  Gate  2.  If  a  proposal 
passes  Gate  1 ,  the  proposer  will  have 
two  weeks  (14  calendar  days)  from 
notification  to  submit  the  required 
information  in  Gate  2. 

(b)  Gate  2 — ^The  proposer  submits 
more  detailed  information  to  address 
the  potential  for  broad-based  economic 
benefits  selection  criterion  and  detailed 
budget  data.  If  the  information 
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submitted  is  determined  to  have  high 
merit,  ATP  notifies  the  proposer  of  its 
selection  as  a  semi-finaUst  and  the 
proposal  proceeds  to  Gate  3. 

(c)  Gate  3 — The  proposer  is  requested 
to  submit  required  forms  and  additional 
documentation,  as  necessary,  and  may 
be  invited  to  NIST  for  an  oral  review.  If 
ATP  determines,  based  on  all  the 
information  received,  that  the  proposal 
has  sufficiently  high  merit  to  be  funded, 
the  proposal  is  considered  a  finalist  and 
proceeds  to  Gate  4. 

(d)  Gate  4 — Final  award  processing 
and  issuance,  if  selected. 

Additionally,  the  following 
requirements  shall  apply: 

(a)  Semi-finalist  proposals  will  be 
ranked  in  the  following  three  categories: 
"Superior,"  "Fundable/Deferred,"  or 
"Unhindable." 

(b)  Proposers  may  not  submit 
replacement  and/or  revised  pages  and/ 
or  documents  for  any  portion  of  a 
proposal  once  that  portion  has  been 
submitted  unless  specifically  requested 
by  NIST. 

(c)  Once  a  proposer  has  received 
notification  that  their  proposal  will  not 
be  funded,  the  proposer  may  revise  and 
resubmit  that  proposal  for  consideration 
one  additional  time  within  this 
competition. 

Funding  Amounts,  Award  Period  and 
Cost  Sharing  (Matching)  Requirements 

(a)  A  single  company  can  receive  up 
to  $2  million  in  total  for  R&D  activities 
for  up  to  3  years.  ATP  funds  may  only 
be  used  to  pay  for  direct  costs  for  single 
company  recipients.  Single  company 
recipients  are  responsible  for  funding  all 
of  their  overhead/indirect  costs.  Small 
and  medium  size  companies  applying  as 
single  company  proposers  are  not 
required  to  provide  cost-sharing  of 
direct  costs,  however,  they  may  pay  a 
portion  of  the  direct  costs  if  they  wish, 
in  addition  to  all  indirect  costs.  Large 
companies  applying  as  single  company 
proposers,  however,  must  cost-share  at 
least  60  percent  of  the  yearly  total 
project  costs  (direct  plus  all  of  the 
indirect  costs).  A  large  company  is 
defined  as  any  business,  including  any 
parent  company  plus  related 
subsidiaries,  having  annual  revenues  in 
excess  of  $3,037  billion.  (Note  that  this 
niunber  will  likely  be  updated  annually 
and  will  be  noted  in  future  annual 
announcements  of  availability  of  funds 
and  ATP  Proposed  Preparation  Kits.) 

(b)  Joint  ventures  (as  defined  in  1 5 
CFR  295.2(i))  can  receive  funds  for  R&D 
activities  for  up  to  5  years  with  no 
funding  limitation  other  than  the 
announce^  availability  of  funds.  Joint 
ventures  must  cost-share  (matching 
funds)  more  than  50  percent  of  the 


yearly  total  project  costs  (direct  plus 
indirect  costs).  The  term  matching  funds 
(cost-sharing)  is  defined  in  15  CFR 
295.2(1). 

(c)  Fimds  derived  from  Federal 
sources  may  not  be  used  to  meet  the 
cost-share  requirement.  Additionally, 
subcontractors  may  not  contribute 
towards  the  cost-share  requirement. 

Application  Forms  and  Proposal 
Preparation  Kit 

A  new  November  2000  version  of  the 
ATP  Proposal  Preparation  Kit  is 
available  upon  request  from  the  ATP  at 
the  address  and  phone  numbers  noted 
in  this  notice.  The  Kit  is  also  available 
on  the  Internet  on  the  ATP  website 
http://www.atp.nist.gov.  Note  that  the 
ATT  is  mailing  the  Kit  to  all  those 
individuals  whose  names  are  ciurently 
on  the  ATP  mailing  list.  Those 
individuals  need  not  contact  the  ATP  to 
request  a  copy.  The  Kit  contains 
proposal  cover  sheets,  other  required 
forms,  and  all  the  necessary  guidelines 
for  developing  an  ATP  proposal.  All 
proposals  must  be  prepared  in 
accordance  with  the  guidelines  in  the 
Kit. 

Submission  of  Revised  Proposals 

A  proposer  may  submit  a  full 
proposal  that  is  a  revised  version  of  a 
full  proposal  submitted  to  a  previous 
ATP  competition.  NIST  will  examine 
such  proposals  to  determine  whether 
substantial  revisions  have  been  made. 
Where  the  revisions  are  determined  not 
to  be  substantial,  NIST  reserves  the  right 
to  score  and  rank,  or  where  appropriate, 
to  reject,  such  proposals  based  on 
reviews  of  the  previously  submitted 
proposal. 

Other  Requirements 

(a)  If  a  proposal  is  selected  as  a  semi- 
finalist,  ATP  reserves  the  right  to  submit 
a  list  of'questions  to  the  proposer. 

(b)  There  are  certain  tj^es  of  projects 
that  ATP  will  not  fund  because  they  are 
inconsistent  with  the  ATP  mission. 
These  include: 

(1)  Straightforward  improvements  of 
existing  products  or  product 
development. 

(2)  Projects  that  are  predominately 
basic  research. 

(3)  Pre-commercial  scale 
demonstration  projects  where  the 
emphasis  is  on  demonstration  that  some 
technology  works  on  a  large  scale  or  is 
economically  sound  rather  than  on  R&D. 

(4)  Projects  involving  military 
weapons  R&D  or  R&D  that  is  of  interest 
only  to  some  mission  agency  rather  than 
to  the  commercial  marketplace. 

(5)  Projects  that  ATP  believes  would 
likely  be  completed  without  ATP  funds 


in  the  same  time  frame  or  nearly  the 
same  time  frame. 

(c)  Certain  costs  that  may  be  allowed 
in  Federal  financial  assistance  programs 
are  not  eligible  for  funding  under  ATP 
awards.  The  ATP  Proposal  Preparation 
Kit  lists  these  costs. 

(d)  For  joint  ventiu^s.  no  costs  shall 
be  inciured  imder  an  ATP  project  by  the 
joint  venture  members  until  such  time 
as  a  joint  venture  agreement  has  been 
executed  by  all  of  the  joint  venture 
members  and  approved  by  NIST.  NIST 
will  withhold  approval  until  it 
determines  that  a  sufficient  number  of 
members  have  signed  the  joint  venture 
agreement.  Costs  will  only  be  allowed 
after  the  execution  of  the  joint  venture 
agreement  and  approval  by  NIST. 

(e)  Any  proposal  that  includes 
research  involving  human  subjects, 
human  tissue  and/or  cells,  data  or 
recordings  involving  human  subjects 
must  meet  the  requirements  of  the 
Common  Rule  for  the  Protection  of 
Hiunan  Subjects,  codified  for  the 
Department  of  Commerce  at  15  CFR  Part 
27.  In  addition,  any  proposal  that 
includes  research  on  these  topics  must 
be  in  compliance  with  any  statutory 
requirements  imposed  upon  NIH  and 
other  federal  agencies  regarding  these 
topics,  all  regulatory  policies  and 
guidance  adopted  by  NIH,  FDA,  and 
other  Federal  agencies  on  these  topics, 
and  all  Presidential  statements  of  poUcy 
on  these  topics,  which  are  provided  in 
the  handbook  entitled  "Advanced 
Technology  Program  Guidelines  and 
Documentation  Requirements  for 
Research  Involving  Human  and  Animal 
Subjects."  This  handbook  may  be 
obtained  through  any  of  the  options 
described  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

The  National  Institutes  of  Health 
recently  released  their  guidelines  on  the 
use  of  human  pluripotent  stem  cells 
derived  from  hiunan  embryos  in 
research.  The  ATP  is  currently 
reviewing  these  guidelines.  Until  ATP 
has  had  the  opportunity  to  fully  assess 
the  new  guidelines  and  develop 
appropriate  implementing  procedures, 
ATP  will  not  consider  proposals  that 
involve  human  pluripotent  stem  cells 
derived  from  human  embryos  for 
funding. 

On  December  3,  2000,  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  introduced  a  new 
Federalwide  Assurance  of  Protection  of 
Human  Subjects  (FWA).  The  FWA 
covers  all  of  an  institution's  Federally- 
supported  human  subjects  research,  and 
eliminates  the  need  for  other  types  of 
Assurance  documents.  In  anticipation  of 
the  new  Assurance,  the  Office  for 
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Human  Research  Protections  (OHRP) 
has  suspended  processing  of  multiple 
project  assurance  (MPA)  renewals.  All 
existing  MPAs  will  remain  in  force  until 
further  notice.  OHRP  will  continue  to 
accept  new  single  project  assurances 
(SPAs)  until  approximately  March  1, 
2001.  For  information  about  FWAs, 
please  see  the  OHRP  website  at  http:// 
ohrp.osophs.dhhs.gov/whatsnew.htm. 

In  accordance  with  the  DHHS  change. 
NIST  will  continue  to  accept  the 
submission  of  human  subjects  protocols 
that  have  been  approved  by  Institutional 
Review  Boards  (IRBs)  possessing  a 
current,  valid  MPA  from  DHHS.  NIST 
also  will  accept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  IRBs  possessing  a  current, 
valid  FWA  from  DHHS.  NIST  will  not 
issue  an  SPA  for  any  IRB-  reviewing  any 
human  subjects  protocol  proposed  to 
NIST. 

Requirements  set  forth  in  the 
handbook  entitled  "Advanced 
Technology  Program  Guidelines  and 
Documentation  Requirements  for 
Research  Involving  Human  and  Animal 
Subjects,"  shall  also  apply,  with  the 
exception  of  the  guidance  on 
assurances,  which  has  been  superceded 
by  the  recently  published  DHHS 
guidelines  discussed  in  the  previous 
two  paragraphs.  As  stated  above,  this 
handbook  may  be  obtained  through  any 
of  the  options  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

(f)  Any  proposal  that  includes 
research  involving  vertebrate  animals 
must  be  in  compliance  with  the 
National  Research  Council's  "Guide  for 
the  Care  and  Use  of  Laboratory 
Animals"  which  can  be  obtained  from 
National  Academy  Press,  2101 
Constitution  Avenue,  NW.,  Washington, 
DC,  20055.  In  addition,  such  proposals 
must  meet  the  requirements  of  the 
Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.),  9  CFR  parts  1,  2,  and  3,  and  if 
appropriate,  21  CFR  part  58. 

m  addition,  all  requirements  as  set 
forth  in  the  handbook  entitled 
"Advanced  Technology  Program 
Guidelines  and  Docmnentation 
Requirements  for  Research  Involving 
Human  and  Animal  Subjects,"  shall 

apply- 

Cg)  The  intellectual  property 
provisions  found  at  15  U.S.C. 
278n(d){ll)  and  15  CFR  295.8  shall 
apnly  to  all  ATP  awards. 

(h)  Proposers  shall  provide  sufficient 
funds  in  the  project  multi-year  budget 
for  a  project  audit,  including  each  joint 
venture  participant.  Subcontractors/ 
subawardees  who  receive  total  funding 
under  an  ATP  project  totaling  more  than 
$300,000  each  are  also  subject  to  the 


audit  requirement.  A  subcontractor/ 
subawardee  is  defined  as  an 
organization  which  receives  a  portion  of 
the  ftnancial  assistance  from  the 
recipient/awardee  and  assists  the  ATP 
recipient/awardee  in  meeting  the  project 
goals  but  does  not  include  prociirement 
of  goods  and  services.  It  is  the 
responsibility  of  the  recipient  to  ensure 
that  audits  are  performed  in  a  timely 
fashion.  Most  routine  audits  can  be 
performed  by  the  recipient's  external 
CPA.  However,  the  Department  of 
Commerce  OfBce  of  Inspector  General 
(DoC/OIG)  and  General  Accounting 
Office  (GAO)  reserve  the  right  to  carry 
out  audits  as  deemed  necessary  and 
appropriate.  ATP  recipients  must  be 
willing  to  submit  to  audits  (e.g.,  audits 
of  cost-accounting  systems,  direct-cost 
expenditures,  indirect  cost  rates,  or 
other  periodic  reviews)  by  the 
Inspectors  General  or  GAO.  Periodic 
project  audits  shall  be  performed  as 
follows: 

(1)  For  awards  less  than  24  months, 
an  audit  is  required  at  the  end  of  the 
project. 

(2)  For  2-,  3-,  or  4-year  awards,  an 
audit  is  required  after  the  first  year  and 
at  the  end  of  the  project. 

(3)  For  5-year  awards,  an  audit  is 
required  after  the  first  year,  third  year, 
and  at  the  end  of  the  project. 

Budgeting  for  an  audit  shall  be  as 
follows: 

(1)  Proposers  should  allocate  funds  in 
their  proposal  budgets  under  the 
"Other"  direct  cost  category  for  the 
project  audit.  For  joint  ventures,  this 
must  be  included  in  each  participant's 
budget,  as  each  participant  is 
responsible  for  the  performance  of  their 
own  project  audit. 

(2)  If  an  organization's  indirect  cost 
pool  includes  audit  costs,  this  is 
acceptable.  In  these  cases,  an 
explanation  must  be  provided  in  the 
budget  narrative  and  no  audit  costs 
reflected  under  "Other"  costs. 

(3)  If  a  cognizant  Federal  agency 
auditor  is  resident  within  the  company, 
the  cognizant  Federal  agency  auditor 
may  perform  the  audit.  In  these  cases, 
an  explanation  must  be  provided  in  the 
budget  narrative  and  no  audit  costs 
reflected  under  "Other"  costs  or 
"Indirect  Costs." 

Audits  of  all  recipients  shall  be 
conducted  in  accordance  with 
Government  Auditing  Standards  (GAS), 
issued  by  the  Comptroller  General  of  the 
United  States  (the  Yellow  Book).  If  an 
ATP  recipient  is  required  to  have  an 
audit  performed  in  accordance  with 
OMB  Circular  A-133,  Audits  of  States, 
Local  Government,  and  Non-Profit 
Organizations,  the  annual  Circular  A- 


133  audit  is  deemed  to  meet  the  ATP 
audit  requirement. 

If  an  ATP  recipient  does  not  have  an 
annual  Circular  A-133  audit  performed, 
the  recipient  should  follow  the 
following  project  audit  requirements: 

(1)  Audits  for  single  company 
recipients  shall  be  conducted  using  the 
NIST  Program-Specific  Audit 
Guidelines  for  Advanced  Technology 
Program  (ATP)  Cooperative  Agreements 
with  Single  Companies. 

(2)  Audits  for  joint  venture  recipients 
shall  be  conducted  using  the  NIST 
Program-Specific  Audit  Guidelines  for 
Advanced  Technology  Program  (ATP) 
Cooperative  Agreements  with  Joint 
Ventures. 

(i)  Indirect  costs  charged  to  ATP 
cooperative  agreements  or  used  as  cost- 
sharing  must  be  calculated  in 
accordance  with  an  approved  indirect 
cost  proposal.  If  a  recipient  has 
established  an  indirect  cost  rate  with  its 
cognizant  Federal  agency  (the  Federal 
agency  providing  the  greatest  dollars), 
the  recipient  must  submit  a  copy  of  the 
negotiated  agreement  to  the  DoC/OIG  for 
verification.  If  an  indirect  cost  rate(s) 
has  not  been  negotiated  prior  to 
receiving  the  award,  then  an  indirect 
cost  rate  proposal  must  be  submitted  to 
the  recipient's  cognizant  Federal  agency 
within  90  days  from  the  date  of  the 
award.  Provisional  rates  provided  by  the 
joint  venture  participant  in  the  indirect 
cost  proposal  may  be  used  until 
approval  is  obtained  or  indirect  cost 
rates  are  negotiated. 

(j)  All  Air  recipients  must  agree  to 
adhere  to  the  U.S.  Export 
Administration  laws  and  regulations 
and  shall  not  export  or  re-export, 
directly  or  indirectly,  any  technical  data 
created  with  Government  funding  imder 
an  award  to  any  country  for  which  the 
United  States  Government  or  any 
agency  thereof,  at  the  time  of  such 
export  or  re-export  requires  an  export 
license  or  other  Governmental  approval 
without  first  obtaining  such  licenses  or 
approval  and  the  written  clearance  of 
the  NIST  Grants  Officer.  The  Bureau  oT 
Export  Administration  (BXA)  shall 
conduct  an  annual  review  for  any 
relevant  information  about  a  proposer 
and/or  Recipient.  NIST  reserves  the 
right  to  not  issue  any  award  or  suspend 
or  terminate  an  existing  award  in  the 
event  that  significant  adverse 
information  about  a  proposer  or 
Recipient  is  discussed  by  BXA  to  the 
NIST  Grants  Officer. 

(k)  Federal  Policies  and  Procediu^s. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regulations,  and  procediu«s  applicable 
to  Federal  financial  assistance  awards  as 
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identified  in  the  cooperative  agreement 
award. 

(1)  Past  Performance.  Unsatisfactory 
performance  imder  prior  Federal  awards 
may  result  in  a  proposal  not  being 
considered  for  funding. 

(m)  Pre-award  Activities.  Applicants 
(or  their  institutions)  who  incur  any 
costs  prior  to  an  award  being  made  do 
so  solely  at  their  ovm  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance  , 
that  may  have  been  provided,  there  is 
no  obligation  on  the  part  of  NIST  to 
cover  pre-award  costs. 

(n)  No  Obligation  for  Future  Funding. 
If  a  proposal  is  selected  for  funding, 
NIST  has  no  obligation  to  provide  any 
additional  funding  in  connection  with 
that  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST. 

(0)  E)elinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
a  proposer  or  recipient  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  NIST  are 
made. 

(p)  Name  Check  Review.  All  for-profit 
and  non-profit  proposers  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
proposer  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  oiwother  matters 
which  significantly  reflect  on  the 
proposer's  management,  honesty,  or 
financial  integrity. 

(q)  Primary  Applicant  Certification. 
All  primary  proposers  (including  all 
joint  ventiu^  participants)  must  submit 
a  completed  form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanation  is  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants,  as 
defined  at  15  CFR  26.105  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(2)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  605)  are  subject 
to  15  CFR  26.  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 


(3)  Anti-Lobbying.  Person  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitations  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

(4)  Anti-Lobbying  Disclosures.  Any 
proposer  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(r)  Lower  Tier  Certification. 
Recipients  shall  require  proposers/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volxmtary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  Form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Although  the  CD- 
512  is  intended  for  the  use  of  primary 
recipients  and  should  not  be  transmitted 
to  NIST,  the  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
forwarded  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(s)  False  Statements.  A  false  statement 
on  any  application  for  funding  under 
ATP  may  be  groimds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(t)  Intergovernmental  Review.  The 
ATP  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from 
state  or  local  government  and  does  not 
affect  directly  any  state  or  local 
government.  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
program. 

(u)  American-Made  Equipment  and 
Products.  Proposers  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program  in  accordance  with 
Congressional  intent. 

(v)  Paperwork  Reduction  Act.  This 
notice  contains  collection  of 
information  requirements  subject  to  the 


Paperwork  Reduction  Act  (PRA),  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Nos.  0693-0009.  0348-0046,  and  0925- 
0418).  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

(w)  Executive  Order  Statement.  This 
funding  notice  was  determined  to  be 
"not  significant"  for  purposes  of 
Fxecutive  Order  12866. 

Dated:  December  27.  2000. 
Raymond  G.  Kammer, 
Director. 

(FR  Doc.  00-33429  Filed  12-29-00:  8:45  ain) 
BILUNG  COOE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program; 
Announcement  of  Public  Meetings 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meetings 
(proposers'  conferences). 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend 
public  meetings  (Proposers' 
Conferences)  to  learn  more  about  the 
Advanced  Technology  Program  (ATP). 
ATP  partners  with  industry  on  high- 
risk,  high  technology  research  in 
technologies  ranging  from  advanced 
manufacturing  to  medicine  and  from 
advanced  materials  to  microelectronics. 
DATES:  The  public  meetings  will  be  held 
on  January  30,  February  1 ,  and  February 
6,  2001  in  Chicago,  Las  Vegas,  and 
Gaithersburg,  respectively.  The 
meetings  at  all  three  locations  will  be 
held  from  9:30  a.m.-12:30  p.m.  local 
time. 

ADDRESSES:  The  meetings  will  be  held  at 

the  following  three  locations: 

Tuesday,  January  30,  2001.  Holiday  Inn 
O'Hare  International,  5440  N.  River 
Road.  Rosemont,  IL  60018.  Tel:  847- 
671-^350:  Fax:  847-671-5406 

Thursday.  February  1,  2001,  Alexis 
Park,  375  E.  Harmon  Avenue,  Las 
Vegas.  NV  89109,  Tel:  800-582-2228; 
Fax:  702-796-4334 

(Note:  For  the  meetings  in  Chicago  and 

Las  Vegas,  a  block  of  rooms  has  been 

reserved  at  the  meeting  locations  at 
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room  rates  of  $120  and  $125, 
respectively.) 

Tuesday.  February  6,  2001,  ^4IST.  Green 
Auditorium,  100  Bureau  Drive, 
Gaithersburg.  MD  20899-0001 
If  you  plan  to  attend  the  meeting  in 
Gaithersburg,  a  block  of  rooms  has  been 
reserved  at: 

Holiday  Iim  (room  rate:  $95),  2 
Montgomery  Village  Avenue> 
Gaithersburg,  MD  20879,  Tel:  301- 
948-8900;  Fax;  301-258-1940 
To  register  for  a  room  for  any  of  the 
three  conferences,  please  contact  the 
hotel  at  least  three  weeks  prior  to  your 
arrival  date,  and  mention  that  you  are 
attending  the  NIST/ATP  Meeting. 
Information  on  the  ATP  may  be 
obtained  from  the  following  address: 
National  Institute  of  Standards  and 

Technology,  Advanced  Technology 
.    Program,  100  Bureau  Drive,  Stop 
4701,  Administration  Building  101, 
Room  A413,  Gaithersburg,  MD  20899- 
4701 

Additionally,  information  on  the  ATP 
is  available  on  the  Internet  at  the  ATP 
website  http://www.atp.nist.gov. 
FOfl  FURTHER  INFORMATION  CONTACT:  For 
further  information,  you  may  telephone 
Toni  Nashwinter  at  301-975-3780  or  e- 
mail:  Toni.Nashwinter@nist.gov. 
Requests  for  ATP  information, 
application  materials,  and/or  to  have 
your  name  added  to  the  ATP- mailing 
list  foriuture  mailings  may  also  be 
made  by: 

(a)  Calling  the  ATP  toll-free  "hotUne" 
number  at  1-800-ATP-FUND  or  1-800- 
287-3863.  You  will  have  the  option  of 
hearing  recorded  messages  regarding  the 
status  of  the  ATP  or  speaking  to  one  of 
our  customer  representatives  who  will 
take  your  name  and  address.  If  you 
reach  ATP  voice  mail,  please  speak 
distinctly  and  slowly  and  spell  the 
words  that  might  cause  confusion. 
Leave  your  phone  number  as  well  as 
your  name  and  address; 

(b)  Sending  a  facsimile  (fax)  to  301- 
92&-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mall  to 
atp@nist.gov.  Include  youi  name,  full 
mailing  address,  and  phone  number. 
SUPPLEMENTARY  INFORMATION:  The 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Public  Law  100-418, 15 
U.S.C.  278n),  amended  by  the  American 
Technology  Preeminence  Act  of  1991 
(Public  Law  102-245),  directed  the 
establishment  of  ATP.  The  purpose  of 
the  ATP  is  to  assist  United  States 
businesses  to  carry  out  research  and 
development  on  high-risk,  high-pay-off, 
emerging  and  enabling  technologies. 

These  public  meetings  will  provide 
genera]  information  regarding  the  ATP, 


details  on  the  new  application  process, 
tips  on  preparing  good  proposals,  and 
an  opportunity  for  audience  questions. 

No  registration  fee  will  be  charged. 
The  format  and  content  of  each  of  the 
public  meetings  will  be  the  same. 

Registration  for  the  public  meetings  is 
as  follows: 

For  electronic  registration,  visit 
www.nist.gov/conferences.  Please  scroll 
down  the  NIST  conference  listing  to 
find  the  appropriate  date. 

Fax  registration  form  by  1/16/01  to 
Kimberly  Snouffer.  301-948-2067. 

Mail  registration  form  (Exhibit  1  in 
ATP  Proposal  Preparation  Kit)  by  1/16/ 
01  to  NIST  Conference  Office,  100 
Bureau  Drive,  Stop  3461,  Gaithersburg, 
MD  20899-3461. 

Dated:  December  27,  2000. 
Raymond  G.  Kammer, 
Difector. 
(FR  Doc.  00-33430  Filed  12-29-00;  8:45  am] 

BILUNG  COOE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122700A] 

Souttteast  Region  Logbook 
Supplementary  Discard  Form 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  2,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  Sadler,  Southeast 
Regional  Office,  9721  Executive  Center 
Drive,  St.  Petersburg,  FL  33702,  phone 
727-570-5326. 


SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

A  supplemental  form  will  be  used 
with  the  existing  required  logbook  form 
to  collect  information  on  the  species 
and  quantities  of  fish,  marine  mammals, 
and  sea  turtles  that  are  caught  and 
discarded  by  vessels  that  have  been 
issued  a  Federal  permit  for  Gulf  of 
Mexico  reef  fish.  South  Atlantic 
snapper-grouper,  king  mackerel, 
Spanish  mackerel,  or  sharks.  The 
information  will  be  used  to  help  manage 
fisheries  and  the  protection  of  marine 
mammals  and  endangered  species. 

n.  Method  of  CoUection 

Forms  will  be  submitted  as 
attachments  to  logbooks. 

m.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

Estimated  Total  Aruiual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  21,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  00-33448  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademaric 
Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Required  and  Optional  Search 
Criteria  for  Computer  Implemented 
Business  Method  Patent  Applications  in 
Class  705. 

Form  Numbers:  No  Forms  Associated. 

Agency  Approval  Number:  0651- 
OOXX. 

Type  of  Request:  New  Information 
Collection. 

Burden:  150  hours. 

Number  of  Respondents:  100 
responses. 

Avg.  Hours  Per  Response:  Based  on 
estimates  from  surveys,  the  USPTO 
estimates  that  it  will  take  the  public  one 
and  a  half  hours  (1.5  hours)  to  gather, 
prepare,  and  submit  comments 
recommending  a  database  to  the  USPTO 
for  evaluation. 

Needs  and  Uses:  There  are  no  specific 
statutes  or  regulations  requiring  the 
USPTO  to  collect  the  database 
recommendations  solicited  in  the 
Notice.  The  USPTO  is  collecting  the 
information  as  part  of  its  continuing 
efforts  to  improve  customer  service,  to 
improve  the  quality  of  patent 
examination,  and  to  decrease  the 
amount  of  time  that  it  takes  to  examine 
a  patent  application  and  issue  it  as  a 
patent.  The  USPTO  is  soliciting 
comments  from  the  public  on  various 
aspects  of  the  database,  such  as  the  type 
and  amount  of  information  that  it 
contains,  the  search  interface,  cost,  and 
accessibility  so  that  they  can  evaluate 
the  resources  that  are  ciurently  in  use, 
and  evaluate  possible  new  resources  to 
add  to  the  existing  ones  in  use.  The 
public  will  use  this  information 
collection  to  recommend  databases  to 
the  USPTO  for  evaluation  and  to 
provide  information  that  the  USPTO 
needs  to  effectively  evaluate  the  items 
such  as  database  content,  database 
identification,  accessibility,  technical 
support,  continuity,  and  mode  of  access. 
In  addition  to  evaluating  the  databases, 
the  USPTO  also  uses  this  information  to 
determine  whether  the  database 
qualifies  as  a  mandatory  or 
supplemental  search  tool. 


Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms. 
Federal  government,  and  state,  local  or 
tribal  govenmient. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Data  Administration 
Division,  Office  of  Data  Management, 
United  States  Patent  and  Trademark 
Office,  Crystal  Park  3,  3rd  Floor,  Suite 
310,  Washington,  DC  20231,  by  phone  at 
(703)  308-7400,  or  via  the  Internet  at 
susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  February  1,  2001  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10236,  New  Executive  Office  Building, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  December  22,  2000. 
Susan  K.  Brown, 

Records  Officer,  Data  Administration 
Division,  Office  of  Data  Management. 
[FR  Doc.  00-33375  Filed  12-29-00;  8:45  am] 

BILUNC  COOE  361»-1«-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1996. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
1,2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17di  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Laiu«n Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  26,  2000. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Chief  Financial  Officer 

Type  of  Review:  Extension 

Title:  Streamlined  Clearance  Process 
for  Discretionary  Grant  Information 
Collections 

Frequency:  Annually 

Affected  Public:  Individuals  or 
household;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local,  or  Tribal  Gov't,  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1 

Burden  Hours:  1 

Abstract:  The  information  collection 
plan  provides  the  U.S.  Department  of 
Education  with  the  option  of  submitting 
its  discretionary  grant  information 
collections  through  a  streamlined 
Paperwork  Reduction  Act  clearance 
process.  This  streamlined  clearance 
process  will  begin  when  the  Department 
submits  the  information  collection  to 
the  OMB  and,  at  the  same  time, 
publishes  a  30-day  public  comment 
period  notice  in  the  Federal  Register. 
OMB  will  then  have  60  days  after  the 
start  of  the  public  comment  period  to 
reach  a  decision  on  the  information 
collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
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Office  Building  3.  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  C)CIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  tide  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Jacqueline  Montague  at 
(202)  708-5359  or  via  her  internet 
address  Jackie_Montague@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  00-33406  Filed  12-29-00;  8:45  am) 
BUJNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Offlc*  Of  Science;  Office  of  Science 
Finsncial  Assistance  Program  Notice 
01-09;  Scientific  Discovery  Through 
Advanced  Computing:  Climate  Change 
Prediction  Program 

AGENCY:  U.S.  Department  of  Energy. 

ACTION:  Notice  inviting  grant  and 
cooperative  agreement  applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  to 
support  the  development  of  simulation 
models  for  decadal  to  multi-century 
climate  prediction  in  conjimction  with 
the  Climate  Change  Prediction  Program 
(CCPP).  a  part  of  the  U.S.  Global  Change 
Research  Program. 

DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
preapplication  for  programmatic  review. 
There  is  no  deadline  for  the 
preapphcation,  but  early  submission  of 
preapplications  is  encouraged  to  allow 
time  for  meaningful  discussions. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T.,  March  15,  2001.  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
inFiscal  Year  2001. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-09  may  be  sent  to 
the  program  contact,  Dr.  David  C.  Bader, 
via  electronic  mail  at 
dave.bader@science.doe.gov  or  by  U.  S. 
Postal  Service  Mail  at  the  following 
address:  Office  of  Biological  and 
Environmental  Research,  Environmental 
Sciences  Division,  SC-74.  U.S. 
Department  of  Energy,  19901 


Gennantown  Road,  Germantown,  MD 
20874-1290. 

Formal  applications  referencing 
Program  Notice  01-09  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contract  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 
09.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand-carried  by  the  applicant.  An 
original  and  seven  copies  of  die 
application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  miUtiple  application  copies 
using  more  than  one  delivery  or  mail 
service. 

FOR  FURTNER  INFORMATION  CONTACT:  Dr. 
David  C.  Bader,  Office  of  Biological  and 
Environmental  Research,  Environmental 
Sciences  Division,  SC-74,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone  (301)  903-5329, 
fax  (301)  903-8519,  Internet  e-mail 
address:  dave.badei@science.doe.gov. 
Program  information  is  available  on  the 
DOE/OBER  WWW  site  using  die  URL: 
http://www.se.  doe.gov/production/ 
OBER/GC/model.html. 
SUPPLEMENTARY  INFORMATION: 

Backgroaad:  Scientific  Discovery 
Through  Advaeced  Computing  and  the 
Climate  Ckaage  Prediction  Program 

Accurate  prediction  of  climate  change 
on  decadal  and  longer  time  scales 
remains  a  major  scientific  objective  of 
the  Environmental  Sciences  Division 
(ESD).  The  Climate  Change  Prediction 
Program  (CCPP)  is  the  current  phase  in 
the  evolution  of  DOE's  long-standing 
climate  modeling  and  simulation 
research  agenda.  The  program  is  focused 
on  developing,  testing  and  applying 
climate  simulation  and  prediction 
models  that  stay  at  the  leading  edge  of 
scientific  knowledge  and  computational 
technology.  The  program  will  continue 
the  development  of  models  based  on 
more  definitive  theoretical  foimdations 
and  improved  computational  methods    * 
that  will  run  efficienUy  on  current  and 
fut\ire  generations  of  high-performance 
scientific  supercomputers.  The  intent  is 
to  increase  dramatically  both  the 
accuracy  and  throughput  of  computer 
model-based  predictions  of  future 
climate  system  response  to  the 
increased  atmospheric  concentrations  of 
greenhouse  gases.  Concurrently,  to  meet 
the  challenge  posed  by  the  new 
generation  of  terascale  computers  with 
peak  speeds  of  10  to  100  trillion 
Operations  Per  Second  (teraOPS),  SC 


will  fund  a  set  of  coordinated 
investments  in  scientific  computing, 
through  its  Scientific  Discovery  through 
Advanced  Computing  (SciDAC) 
Program.  It  will  create  a  scientific 
computing  software  infrastructure  that 
bridges  the  gap  between  the  advanced 
computing  technologies  being 
developed  by  the  computer  industry 
and  the  scientific  research  programs 
sponsored  by  the  Office  of  Science.  The 
CCPP  portion  of  SciDAC,  has  been 
labeled  the  Accelerated  Climate 
Prediction  Initiative. 

To  ensure  that  the  program  meets  the 
broadest  needs  of  the  research 
community  and  the  specific  needs  of 
ESD,  the  successful  applicants  will 
participate  as  members  of  the  Climate 
Change  Prediction  Program  Science 
Team  along  with  selected  scientists 
fit>m  related  ESD  and  SC  programs. 
Costs  for  the  participation  in  Science 
Team  meetings  and  workshops  should 
be  included  in  the  respondent's 
application.  Yearly  estimates  for 
Science  Team  travel  should  be  based  on 
one  trip  of  five  days  to  Washington,  DC, 
one  trip  of  five  days  to  San  Francisco, 
CA,  and  one  trip  of  five  days  to  Denver, 
CO. 

Request  for  Ceeperative  Agreement 
AppbcatiQ 


This  notice  requests  applications  for 
cooperative  agreements  in  the  following 
area: 

The  development  of  prototype  climate 
models  of  the  futiue  including  new 
formulations,  numerical  methods, 
algorithms  and  computational 
techniques,  that  will  imderpin  the 
construction  of  production-quality 
climate  GCMs  in  the  five  to  ten  year 
time  frame. 

Successful  applicants  for  cooperative 
agreements  to  develop  models  of  the 
future  will  devise  a  multi-disciplinary 
research  strategy  that  addresses  both 
climate  science  and  computational 
science  challenges  facing  the 
development  of  production-quality 
climate  GCMs  in  the  five  to  ten  yeeu- 
time  frame.  These  challenges  include, 
but  are  not  limited  to,  model 
formulations  that  accurately  simulate 
critical  climate  processes  and  efficient 
algorithms  that  will  execute  on  future 
high-end  computer  architectures  such  as 
multi-threaded  and  processor-in- 
memory  designs  that  are  anticipated  to 
have  theoretical  peak  speeds  over  100 
TeraOPS.  Successful  applications  will 
convey  a  strong  emphasis  on  multi- 
disciplinary  graduate  training. 
Cooperative  agreements  differ  from 
grants  in  that  there  is  continuing 
substantial  involvement  by  DOE  in  the 
conduct  of  the  research. 
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Request  for  Grant  Applications 

Additionally,  this  notice  requests 
applications  for  grants  in  the  following 
four  areas: 

(1)  Theoretical  limits  to  global  climate 
prediction  over  decade  to  multi-century 
time  frames  with  subcontinental  and 
smaller  scale  spatial  accuracy. 

(2)  The  development  of  improved 
representations  of  key  climate  processes 
(surface  processes,  convective  transport, 
etc.,)  that  accurately  simiUate  these 
processes  on  the  appropriate  scales  used 
in  general  circulation  model  (GCM) 
based  climate  models  that  simulate 
decade-to-century  climate  change. 

(3)  The  development  of  improved 
mathematical  techniques,  model 
formidations  and  computer  algorithms 
for  atmosphere,  ocean  and  coupled 
atmosphere-ocean  GCMs  that  more 
accurately  and  efficiendy  describe  and 
predict  global  climate  system  behavior 
on  the  time  and  space  scales  mentioned 
above  using  advanced,  parallel- 
processing  scientific  supercomputers. 

(4)  The  development  of  diagnostic 
methods  and  tools  to  evaluate  the  ability 
of  GCM-based  climate  models  to 
accurately  describe  and  predict  global 
climate  system  behavior  on  the  time  and 
space  scales  mentioned  above. 

Successful  applicants  for  grants 
exploring  the  theoretical  limits  of 
climate  prediction  will  conduct  studies 
of  the  climate  system  to  ascertain  the 
capability  for  climate  simulation  models 
to  predict  the  aspects  of  the  climate 
system  that  influence  near-surface 
temperature,  precipitation  and  winds, 
decades  to  centuries  in  the  future.  These 
studies  may  include,  but  are  not  limited 
to,  analytical  and  modeling 
investigations  of  the  coupled  climate 
system,  or  components  of  the  climate 
system,  to  identify  climate  dynamical 
mechanisms  that  influence  long-term 
variability  and  predictability  over 
continental  and  subcontinental  spatial 
scales. 

Successful  applicants  for  grants  to 
develop  or  improve  representations  of 
climate  system  processes  for  inclusion 
in  GCM-based  cUmate  prediction 
models  will  conduct  research  to  more 
accurately  describe  these  processes  and 
their  interaction  with  other  aspects  of 
the  simidated  climate  system.  These 
studies  will  explore  methods  for 
incorporating  the  results  of  the  U.S. 
Global  Change  Research  Program's 
observational  and  experimental 
programs  into  model  components  that 
accurately  describe  climate  system 
processes  at  the  model  resolution  scales 
typically  used  for  decade-to-multi- 
century  climate  prediction.  Applicants 
in  this  area  must  include  a  plan  for  the 


dissemination  of  any  developed  model 
code,  and  necessary  documentation,  to 
the  climate  modeling  community. 

Successful  applicants  for  grants  to 
develop  new  mathematical  techniques 
and  numerical  algorithms  will  target 
their  research  toward  methods  that  can 
be  incorporated  into  models  running  on 
highly  parallel  scientific 
supercomputers  capable  of  performing 
over  10  trillion  operations  per  second 
(10  teraOPS).  Applicants  must 
demonstrate  the  role  of  their  research  in 
improving  the  accviracy  and/or 
computational  efficiency  of  GCM-based 
climate  simiUation  models  of  the  type 
envisioned  for  use  in  making  forecasts 
of  long-term  climate  change.  These 
methods  may  be  used  in  the  simulation 
•  of  any  or  all  of  the  climate  system 
processes  modeled  in  a  GCM,  including, 
but  not  limited  to,  atmospheric  and 
ocean  dynamics  and  transport,  surface 
energy  and  mass  exchange,  atmospheric 
radiative  transfer,  ocean  convection,  and 
sea-ice  dynamics  and  thermodynamics. 
Applicants  in  this  area  must  include  a 
plan  for  the  dissemination  of  any 
developed  model  code,  and  necessary 
documentation,  to  the  climate  modeling 
community. 

Successful  applicants  for  grants  to 
develop  diagnostic  methods  and  tools 
will  focus  their  research  on  new  or 
greaUy  improved  diagnostic 
methodologies  to  objectively  evaluate 
the  ability  of  GCM-based  clhnate  models 
to  accurately  simulate  climate  dynamics 
and  global  climate  on  the  time  and 
space  scales  described  above. 
Particularly  important  are  observation- 
based  diagnostic  methods  that  can  be 
applied  consistentiy  to  multiple  models 
to  identify  sources  of  predictive 
uncertainty.  Applicants  in  this  area 
must  be  willing  to  cooperate  with  other 
groups  in  building  the  new 
methodologies  into  comprehensive 
diagnostic  packages  that  will  be  freely 
available  to  the  broader  climate 
modeling  community. 

Program  Funding 

It  is  anticipated  that  approximately 
$5,000,000  will  be  available  for  awards 
in  Fiscal  Year  2001 ,  contingent  upon  the 
availability  of  appropriated  funds. 
Multiple  year  funding  of  awards  is 
expected,  with  out-year  funding  also 
contingent  upon  the  availability  of 
appropriated  funds,  progress  of  the 
research,  and  programmatic  needs.  The 
allocation  of  funds  within  the  research 
areas  will  depend  upon  the  number  and 
quality  of  applications  received.  SC 
anticipates  that  grant  awards  in  this  area 
will  be  approximately  $200,000  per 
year,  but  may  range  from  $50,000  to 
$600,000.  SC  anticipates  that 


cooperative  agreement  awards  will  be 
approximately  $1,000,000  per  year. 

Collaboration 

Applicants  are  strongly  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  Assistance  Program 
that  is  available  via  the  iDtemet  at: 
h  ttp  ://www.  SC.  doe.gov/production/ 
grants/CoIab.html. 

Preapplications 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  SC's  Climate 
Change  Prediction  Program.  Principal 
investigator  address,  telephone  number, 
fax  number  and  e-mail  address  are 
required  parts  of  the  preapplication.  A 
response  to  each  preapplication 
discussing  the  potential  program 
relevance  of  a  formal  application 
generally  will  be  communicated  within 
30  days  of  receipt.  There  is  no  deadline 
for  the  submission  of  preapplications, 
but  applicants  should  allow  sufficient 
time  in  order  for  formal  application 
deadlines  to  be  met.  SC's  preapplication 
policy  can  be  found  on  SC's  Grants  and 
Conducts  Web  Site  at:  http:// 
www.sc.doe.gov/production/gFants/ 
preapp.html. 

Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1 .  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  annoimcement  and  an  agency's 


104 


Federal  Register / Vol.  66,  No.  1/ Tuesday,  January  2,  2001 /Notices 


programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Submission  Infiarmation 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants/gmnts.html.  DOE  is  imder  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  The  technical  portion  of 
the  application  should  not  exceed 
twenty-five  (25)  double-spaced  pages 
and  should  include  detailed  budgets  for 
each  year  of  support  requested.  Awards 
are  expected  to  begin  on  or  about  Jime 
1,2001. 

Technical  information  on  CCPP  is 
available  on  the  World  Wide  Web  at  the 
URL:  http://www.sc.doe.gov/ 
production/OBER/GC/ model. html  or 
from  the  Office  of  Scientific  and 
Technical  hiformation,  P.O.  Box  62,  Oak 
Ridge,  TN  37831,  telephone  (423)  576- 
8401. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
niunber  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC  on  December  19, 
2000. 

|ohn  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[PR  Doc.  00-33443  Filed  12-29-00;  8:45  am] 

HLUNQ  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-462-000] 

DPL  Energy  Resources,  Inc.;  Notice  of 
Issuance  of  Order 

December  22.  2000. 

DPL  Energy  Resoiut:es,  Inc.  (DPL) 
submitted  for  filing  a  rate  schedule 
under  which  DPL  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  DPL 


also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
DPL  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  DPL. 

On  December  13,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liability  by  DPL  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
285.214). 

Absent  a  request  for  hearing  within 
this  period,  DPL  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  DPL's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
16,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fi'om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  00-33408  Filed  12-29-00;  8:45  am] 

BILUNG  CODE  S717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -76-000] 

Norttiem  Natural  Gas  Company;  Notice 
Shortening  Comment  Period 

December  26,  2000. 

On  December  22,  2000,  Reliant  Energy 
Minnegasco  (Minnegasco)  filed  a 
Motion  for  Extension  of  Time  Within 
Which  to  File  Comments  in  the  above- 
docketed  proceeding.  In  the  filing, 
Minnegasco  requested  that  the  period 
for  submitting  answers  to  the  extension 
motion  be  shortened  in  order  to 
expedite  Commission  review  of  the 
filing.  By  this  notice,  the  date  for  filing 
answers  to  Minnegasco's  Motion  for 
Extension  of  Time  is  shortened  to  and 
including  December  28,  2000. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-33386  Filed  12-29-00;  8:45  am] 

BILUNG  COOE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -297-000] 

OuttMcIc  Po\wer  Marketing,  Ina;  Notice 
of  Issuance  of  Order 

December  22,  2000. 

Outback  Power  Marketing,  Inc. 
(Outback)  submitted  for  filing  a  rate 
schedule  under  which  Outback  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Outback  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Outback  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  secm-ities  and  assumptions 
of  liability  by  Outback. 

On  December  12,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Outback  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 


Federal  Register / Vol.  66,  No.  1/ Tuesday,  Januar>'  2,  2001 /Notices 


105 


and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Outback  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  fo 
require  a  further  showing  that  neiUier 
public  nor  private  interests  will  be 
adversely  aJffected  by  continued 
approval  of  Outback's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
16,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-33409  Filed  12-29-00;  8:45  am] 

BILUNO  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00305;  FRL-6761-2] 

Pre*Renovatlon  Information 
Dissemination;  Request  for  Comment 
on  Renewal  of  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  EPA  is 
seeking  public  comment  and 
information  on  the  following 
Information  Collection  Request  (ICR): 
Pre-Renovation  Information 
Dissemination  -  TSCA  Section  406(b) 
(EPA  ICR  No.  1669.03,  OMB  No.  2070- 
0158).  This  ICR  involves  a  collection 
activity  that  is  currently  approved  and 
scheduled  to  expire  on  September  30, 
2001.  The  information  collected  under 
this  ICR  relates  to  requirements  that 
persons  who  perform  housing 
renovations  provide  certain  information 
on  any  lead  hazards  created  by  the 
renovation  to  the  owner  and  occupant  of 
such  housing  prior  to  beginning 


renovation,  thereby  protecting  public 
health  and  the  environment.  The  ICR 
describes  the  natiue  of  the  information 
collection  activity'  and  its  expected 
burden  and  costs.  Before  submitting  this 
ICR  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
under  the  PRA,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
collection. 

DATES:  Written  comments,  identified  by 
the  docket  control  niunber  OPPTS- 
00305  and  administrative  record 
number  AR-232,  must  be  received  on  or 
before  March  5,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  HI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
OPPTS-00305  and  administrative 
record  number  AR-232  in  the  subject 
line  on  the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Enviromnental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
Ronald  Morony,  National  Program 
Chemicals  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
260-0282;  fax  number:  (202)  260-0001; 
e-mail  address:  morony.ronald@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  perform  renovations  of 
certain  types  of  housing,  constructed 
prior  to  1978,  for  compensation. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Type  of  txisiness 


^4AICS  codes 


Type  of  business 


Single  family  fioustng 

construction 
Multifamily  housing 

const  motion 
Plumbing,  heating, 

and  air-conditioning 

contractors 


NAICS  codes 


23321 
23322 
23511 


Painting  and  wall  cov- 
ering contractors 

Electrical  contractors 

Masonry  and  stone 
contractors 

Carpentry  contractors 

Lessors  of  residential 
buildings  and  dwell- 
ings 

Offices  of  real  estate 
agents  and  brokers 

Residential  property 
managers 


23521 

23531 
23541 

23551 
53111 


53121 
53131 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industry  Classification  System  (NAICS) 
codes  are  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  might  apply  to  certain 
entities.  U  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  list^  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Dociunents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://wvkrw.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  4085  for  a  copy  of  the 
ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPPTS-00305  and 
administrative  record  number  AR-232. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  conunent 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
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Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  oj)en  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  nimiber  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00305  and 
administrative  record  number  AR-232 
on  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Docimient  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099.  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov,  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  lU.A.l.  and  2.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conmients  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-00305  and 
administrative  record  number  AR-232. 
Electronic  conmients  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 


B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specificedly  solicits  comments  and 
information  to  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 


whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Pre-Renovation  Information 
Dissemination  -  TSCA  Section  406(b). 

ICR  numbers:  EPA  ICR  No.  1669.03, 
OMB  No.  2070-0158. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  September  30, 
2001.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  id  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  information 
collections  appear  on  the  collection 
instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices  and,  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  CFR  part  9. 

Abstract:  This  information  collection 
involves  third-party  notification  to 
owners  and  occupants  of  housing  that 
will  allow  these  individuals  to  avoid 
exposure  to  lead-contaminated  dust  and 
lead-based  paint  debris  that  are 
sometimes  generated  during  renovations 
of  housing  where  lead-based  paint  is 
present,  thereby  protecting  public 
health.  Since  young  children  are 
especially  susceptible  to  the  hazards  of 
lead,  owners  and  occupants  with 
children  can  take  action  to  protect  their 
children  from  lead  poisonings.  TSCA 
section  406(b)  requires  EPA  to 
promulgate  regulations  requiring  certain 
persons  who  perform  renovations  of 
target  housing  for  compensation  to 
provide  a  lead  hazard  information 
pamphlet  (developed  imder  TSCA 
section  406(a)]  to  the  owner  and 
occupants  of  such  housing  prior  to 
beginning  the  renovation.  Those  who 
fail  to  provide  the  pamphlet  as  required 
may  be  subject  to  both  civil  and 
criminal  sanctions. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 


\ 


part  745,  subpart  E).  Respondents  may 
claim  all  or  part  of  a  notice  confidential. 
EPA  vdll  disclose  information  that  is 
covered  by  a  claim  of  confidentiality 
only  to  the  extent  permitted  by,  and  in 
accordance  with,  the  procedures  in 
TSCA  section  14  and  40  CFR  part  2. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,"  burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate;  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  0.96  hours  per  response.  The 
following  is  a  simimary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities: 
3,046,000. 

Estimated  total  number  of  potential 
respondents:  3,046,000. 

Frequency  of  response:  On  occasion. 

Estimated  average  number  of 
responses  for  each  respondent:  5. 

Estimated  total  annual  burden  hours: 
2,938,546. 

Estimated  total  annual  burden  costs: 
$95,464,291. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

There  is  a  net  increase  of  606,949 
hours  (from  2,331,597  hours  to 
2,938,546  hours)  in  the  total  estimated 
respondent  burden  compared  with  that 
identified  in  the  information  collection 
request  most  recently  approved  by 
OMB.  This  increase  is  attributable  to 
changes  in  disclosure  burden  with  the 
current  renewal  assuming  a  higher 
disclosure  burden  for  the  rule.  This 
increase  is  offset  in  part  by  decreases  in 
start-up  burden  resulting  from  the 
elimination  of  start-up  burden  estimates 
for  existing  renovators  and  rental 
property  managers  (but  not  new  entrants 
to  these  occupations)  and  in  the 
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estimated  number  of  renovation  events 
in  the  current  renewal  compared  to  the 
existing  information  collection. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  22,  2000. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  00-33453  Filed  12-29-00;  8:45  am] 
BILLING  CODE  6660-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6926-g] 

PetMon  for  Secondary  National 
Ambient  Air  Quality  Standards  for 
Nitrogen  Dioxide,  Sulfur  Dioxide,  and 
Fine  Particulate  Matter  and  Related 
Request 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  extension  of  comment 

period.. 

SUMMARY:  On  August  9,  2000  (65  FR 
48699),  EPA  published  a  notice 
announcing  receipt  of  a  petition  for 
rulemaking  under  section  109  of  the 
Clean  Air  Act  (CAA),  to  promulgate 
revised  secondary  national  ambient  air 
quality  standards  (NAAQS)  for 
pollutants  associated  with  the  formation 
of  acid  rain,  including  nitrogen  dioxide 
(NO2),  sulfur  dioxide  (SO2),  and  fine 
particulate  matter  (PM2  5).  The  petition 
was  submitted  by  representatives  of  the 
States  of  New  York,  Massachusetts, 
Maine,  New  Hampshire,  Connecticut, 
Rhode  Island,  and  Vermont  in  a  letter  to 
the  EPA  Administrator,  dated  October 
26,  1999.  In  that  letter,  the  States 
request  EPA  to  address  what  they  assert 
to  be  a  wide  range  of  adverse 
environmental  effects  associated  with 


these  pollutants  through  the  mechanism 
of  revised  secondary  NAAQS.  In 
addition,  EPA  has  received  a  related 
request  for  rulemaking  from  the  U.S. 
Department  of  the  Interior  (DOI)  in  a 
letter  to  the  EPA  Administrator,  dated 
July  19,  2000.  to  address  many  of  the 
same  adverse  environmental  effects 
associated  with  the  same  types  of  air 
pollutants,  and  with  ozone  (O3)  that  DOI 
asserts  are  occurring  in  national  parks 
and  wilderness  areas. 

To  consider  and  respond  to  this 
petition  and  related  requests  properly, 
EPA  is  reviewing  relevant  scientific 
information  and  consulting  with  the 
public  and  potentially  affected 
stakeholders  to  ensure  that  decisions  in 
response  to  these  requests  are  based  on 
the  best  available  information.  By  this 
action,  EPA  is  extending  the  comment 
period  to  give  the  public  additional  time 
to  review  this  petition  for  rulemaking 
from  the  States  and  this  request  from 
DOI  and  to  submit  public  comments  to 
EPA. 

DATES:  Comments  and  associated 
information  and  analyses  should  be 
submitted  on  or  before  April  2,  2001. 
ADDRESSES:  You  may  comment  in 
various  ways: 

On  paper.  Send  paper  comments  (in 
duplicate,  if  possible)  to  the  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  No.  A- 
2000-36,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

Electronically.  Send  electronic 
comments  to  EPA  at:  A-and-R- 
Docket@epa.gov.  We  accept  comments 
as  e-mail  attachments  or  on  disk.  Either 
way,  they  must  be  in  Wordperfect  5.1, 
6.0.  Corel  8,  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
all  comments  by  Docket  No.  A-2000-36. 

Public  Inspection.  Docket  No.  A- 
2000-36  containing  the  letters  and 
related  information  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays  at  the 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street, 
SW,  Room  M-1500,  Washington.  DC 
20460,  phone  202-260-7548,  fax  202- 
260—4400.  A  reasonable  fee  for  copying 
may  be  charged. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  McKee,  MD-15.  Air  Quality 
Strategies  and  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5288,  e-mail  mckee.dave@epa.gov;  or 
Geoffrey  L.  Wilcox,  Mail  Code  2344A, 
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Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW.  Washington. 
DC  20460,  telephone  (202)  564-5601,  e- 
mail:  wilcox.geoffTey@epa.gov. 

Dated:  December  20,  2000. 
John  S.  Seiiz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

[FR  Doc.  00-33428  Filed  12-29-00;  8:45  am) 
BIUJNGCOOE  8S60-80-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-e927-5] 

FY2001-2002  USEPA  Great  Lakes 
National  Program  Office  Request  for 
Preproposals 

agency:  Environmental  Protection 
Agency  (EPA) — Great  Lakes  National 
Program  Office. 
ACTION:  Notice  of  funding  availability. 

summary:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  is  now 
requesting  the  submission  of 
preproposals  for  GLNPO  funding 
through  the  "FY2001-2002  USEPA 
Great  Lakes  National  Program  Office 
Request  for  Preproposals"  (RFT).  The 
RFP  soUcits  preproposals  for  assistance 
projects  in  the  areas  of  Contaminated 
Sediments,  Pollution  Prevention  and 
Reduction,  Ecological  (Habitat) 
Protection  and  Restoration,  Invasive 
Species,  Indicator  Development,  and 
Emerging  Issues. 

DATES:  The  deadline  for  submission  of 
preproposals  is  February  16,  2001. 
DOCUMENT  AVAILABILITY:  The  RFP  is 
available  on  the  Internet  at  http:// 
www.epa.gov/glnpo/fund/2001guid/.  It 
is  also  available  from  Lawrence  Brail 
(312-886-7474/ 
brail.lawrence@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Russ,  EPA-GLNPO,  G-17J,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604 
(312-886—401  'ilTUSs.nuchael@epa.gov}. 
SUPPLEMENTARY  INFORMATION:  USEPA's 
Great  Lakes  National  Program  Office  is 
targeting  a  total  of  $3.15  million  to 
award  in  the  summer  and  fall  of  FY 
2001  for  Great  Lakes  projects  pertaining 
to:  Contaminated  Sediments;  Pollution 
Prevention  and  Reduction  (Binational 
Toxics  Strategy);  Ecological  (Habitat) 
Protection  and  Restoration;  Invasive 
Species;  Indicator  Development;  and 
Strategic  or  Emerging  Issues.  Indicator 
Development  is  a  new  category, 
building  upon  work  done  through  the 
State  of  the  Lakes  Ecosystem 
Conferences.  Assistance  (through  grants. 


cooperative  agreements,  and  interagency 
agreements)  is  available  pursuant  to 
Clean  Water  Act  section  104(b)(3)  for 
activities  in  the  Great  Lakes  Basin  and 
in  support  of  the  Great  Lakes  Water 
Quality  Agreement.  State  pollution 
control  agencies,  interstate  agencies, 
other  public  or  nonprofit  private 
agencies,  institutions,  and  organizations 
are  eligible  to  apply.  Potential 
applicants  can  find  the  Request  for 
Preproposals,  including  evaluation 
criteria  and  the  Preproposal 
development  and  submittal  program,  on 
the  Internet  at  http://www.epa.gov/ 
glnpo/fund/2001guid/. 

Dated:  December  20,  2000. 
Gary  V.  Gulezian, 

Director,  Great  Lakes  National  Program 
Office. 

[FR  Doc.  00-33426  Filed  12-27-00;  8:45  am) 
BtLLING  CODE  6S60-90-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
AuttK>rity,  Comments  Requested. 

December  22,  2000. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  5,  2001. 


If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1  A-804,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OhdB  Approval  Number:  3060-0484. 
Title:  Amendment  o£the  Part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  of  Common  Carriers  of 
Service  Disruptions — Section  63.100. 
Form  No.:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Number  of  Respondents:  52. 

Estimatea  Time  Per  Response:  5 
hours. 

Total  Aimual  Burden:  1040  hours. 

Total  Annual  Ck)st:  SO. 

Needs  and  Uses:  Section  63.100  of  the 
Commission's  rules  requires  that  "any 
local  exchange  or  interexchange 
common  carrier  that  operates 
transmission  or  switching  facilities  and 
provides  access  service  or  interstate  or 
international  telecommunications 
service  that  experiences  an  outage  on 
any  facilities  which  it  owns  or  operates 
must  notify  the  Commission  if  such 
service  outage  continues  for  30  or  more 
minutes.  An  initial  and  a  final  outage 
report  is  required  for  each  outage.  The 
reports  enable  us  to  monitor 
developments  affecting 
telecommunications  reliability;  to  serve 
as  a  source  of  information  for  the  public; 
to  encourage  and,  where  appropriate, 
assist  in  dissemination  of  information  to 
those  affected:  and  to  take  immediate 
steps,  as  needed,  and  after  analyzing  the 
information  submitted,  to  determine 
what,  if  any.  other  action  is  required. 

OMB  Control  No.:  3060-0226. 

Title:  Modification  of  Licenses — 
90.135(d)  and  (e). 

Form  No.  .N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  local  or  Tribal  Government. 

Number  of  Respondents:  1.656. 

Frequency  of  Response:  Reporting  on 
occasion. 

Total  Annual  Burden:  276  hours. 

Needs  and  Uses:  Rules  requires 
licensees  who  change  certain 
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parameters  (name,  address,  mobile 
units,  etc.)  to  inform  the  Commission  by 
form  or  letter.  The  information 
collection  covers  the  submission  of 
letters  to  notify  the  FCC.  Information  is 
used  to  maintain  an  accurate  database. 
OMB  Control  No.:  3060-0281. 
Title:  Supplemental  reports  required 
of  licensees  authorized  under  this 
subpart— §90.651. 
Form  No.:  W A. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  local  or  Tribal  Government. 
Number  of  Respondents:  16,408. 
Frequency  of  Response:  Reporting  on 
occasion. 

Total  Annual  Burden:  2,724  hours. 
Needs  and  Uses:  This  section  lists 
various  reports  required  of  800  MHz 
licensees.  The  reports  indicate  whether 
the  system  has  been  constructed  and  the 
number  of  mobile  units  served. 
OMB  Control  No.:  3060-0291. 
Title:  Interconnected  systems — 
§90.477. 
Form  No.:  N/A. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  local  or  Tribal  Government. 
Number  of  Respondents:  1000. 
Frequency  of  Response:  Record- 
keeping. 

Total  Annual  Burden:  1000  hours. 
Needs  and  Uses:  Rule  permits  land 
mobile  licensees  to  employ 
interconnection  on  a  non-profit,  cost 
shared  basis  and  requires  that  cost 
sharing  records  be  maintained. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Doc.  00-33379  Filed  12-29-00;  8:45  am] 
BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  tlie 
Federal  Communications  Commission, 
Comments  Requested 

December  22.  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 


agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  5.  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0698. 
Title:  Amendment  of  the 
Commission's  Rules  to  Establish  a  Radio 
Astronomy  Coordination  Zone  in  Puerto 
Rico  (ET  Docket  No.  96-2). 
Form  No. :  None. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Number  of  Respondents:  500. 
Estimated  Time  Per  Response:  1  hour. 
Total  Annual  Burden:  300  hours. 
Total  Annual  Cost:  $3,000. 
Needs  and  Uses:  By  Report  and  Order 
the  Commission  has  established  a 
Coordination  Zone  that  covers  the 
Islands  of  Puerto  Rico.  Desecheo,  Mona, 
Vieques,  and  Culebra  within  the 
Commonwealth  of  Puerto  Rico  (the 
Puerto  Rico  Islands).  The  coordination 
zone  and  notifications  procedures  will 
enable  the  Arecibo  Radio  Astronomy 
Observatory  (Observatory)  to  receive 
information  needed  to  assess  whether 
an  applicant's  proposed  operations  will 
cause  harmful  interference  to  the 
Observatory's  operations  and  will 


promote  efficient  resolution  of 
coordination  problems  between  the 
applicants  and  the  Observatory. 

OMB  Control  No.:  3060-0224. 

Title:  90.151  Requests  for  waiver. 

Form  No.;  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  60. 

Frequency  of  Response:  Reporting  on 
occasion. 

Total  Armual  Burden:  120  hours. 

Needs  and  Uses:  Rule  requires 
applicants  who  request  waiver  of 
various  rules  to  submit  justification  for 
the  proposed  waiver.  This  is  necessary 
to  enable  the  FCC  to  make  an  informed 
decision  on  requests. 

OMB  Control  No. :  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  107,772. 

Frequency  of  Response:  On  occasion, 
quarterly,  semi-annually,  annually. 

Total  Annual  Burden:  266.505  hours. 

Needs  and  Uses:  Part  22  contains  the 
technical  and  legal  requirements  for 
radio  stations  operating  in  the  Public 
Mobile  Services.  Generally  the  collected 
information  is  used  to  determine  legal, 
technical  and/or  financial  qualifications 
of  the  respondents. 

OMB  Control  No.:  3060-0739. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish 
Competitive  Service  Safeguards  for 
Local  Exchange  Carrier  Provision  of 
Commercial  Mobile  Radio  Services. 

Form  No.;  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  19. 

Frequency  of  Response:  Reporting — 
One  time  submission. 

Total  Annual  Burden:  1 16,456  hours. 

Needs  and  Uses:  This  proceeding 
proposes  to  require  Tier  1  Local 
Exchange  Carriers  (LEG)  to  submit 
nonstructural  safeguard  plans  to  the 
Commission  for  approval  prior  to  their 
offering  of  Personal  Communications 
Service  (PCS). 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  00-33380  Filed  12-29-00;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

FomMrtions  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  hiterested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  Uie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  26, 
2001. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Fifth  Third  Bancorp,  Cincinnati. 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Old  Kent  Financial 
Corporation,  Grand  Rapids,  Michigan, 
and  thereby  indirectly  acquire  Old  Kent 
Bank,  Grand  Rapids,  Michigan,  and  Old 
Kent  Bank.  N.A.,  Jonesville.  Michigan. 
In  connection  with  this  matter.  Fifth 
Third  Bancorp  has  also  given  notice  of 
its  intent  to  acquire  Old  Kent  Securities 
Corporation,  Grand  Rapids,  Michigan, 
and  thereby  engage  in  permissible 
financial  and  investment  advisory 
activities  pursuant  to  §§  225.28(b)(6) 
and  (7)  of  Regulation  Y;  Old  Kent 
Financial  Life  Insurance  Corporation. 
Grand  Rapids,  Michigan,  and  thereby 
engage  in  permissible  credit  related 


reinsurance  activities  pursuant  to  § 
225.28(b)(ll)  of  Regulation  Y;  and 
Gladshire  Limited  Dividend  Housing 
Association  LP;  Pleasant  Prospect 
Limited  Dividend  Housing  Association 
LP;  Mount  Mercy  Limited  Partnership; 
Grand  Rapids  Hope  II  Limited 
Partnership;  Grand  Rapids  Hope 
Limited  Partnership;  Michigan  Capital 
Fund  For  Housing  Limited  Partnership 
I;  Trinity  Village  5  Limited  Dividend 
Housing  Ass'n  LP;  Pleasant  Prospect  0 
Limited  Dividend  Housing  Ass'n  LP; 
Michigan  Capital  Fund  for  Housing 
Limited  Partnership  II;  New  Hope 
Homes  Limited  Dividend  Housing  Ass'n 
LP;  Hayward-Wells  Limited  Dividend 
Housing  Ass'n  LP;  Independence 
Village  of  Brighton  Limited  Dividend 
Housing  Association  LP;  CFSB  - 
Eastbrook  Apartments  Investor,  LLC; 
and  Eastbrook  Apartments  Limited 
Dividend  Housing  Ass'n  LP,  and 
thereby  engage  in  permissible 
community  development  activities 
pursuant  to  §  225.28(b)(12)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  26,  2000. 
JennifiBr  I.  Johnatm 
Secretary  of  the  Board. 

(PR  Doc.  00-33398  Filed  12-29-00;  8:45  am) 
BHJJNO  COOe  6210-«1-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanicing 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  noVo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 


N 


bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Uidess  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  26.  2001. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1 .  National  Australia  Bank  Limited,   - 
Melbourne,  Australia;  to  acquire  up  to 
70  percent  of  the  outstanding  voting 
share»  of  thinkorswim.  Inc.,  and  thereby 
engage  in  providing  retail  securities 
brokerage  services  over  the  Internet  ^ 

pursuant  to  §  225.28(b)(7)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  26.  2000. 

Jennifer  |.  lohnson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-33399  Filed  12-29-00;  8:45  am) 

BIUJNO  CODE  «» 0-01-6 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  November 
15, 2000 

In  accordance  with  §  71.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  November  15, 
2000.1 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-nm  objectives,  die 
Committee  in  the  immediate  futiire 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  6  V2 
percent. 

By  order  of  the  Federal  Open  Market 
Committee.  December  22,  2000. 

Donald  L.  Kohn. 

Secretary,  Federal  Open  Market  Committee. 
IFR  Doc.  00-33397  Field  12-29-00;  8:45  am) 

NLUNG  COOE  6210-01-S 


*  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  November  15,  2000, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtticare  Research  and 
Quality 

Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2),  The 
Agency  for  Healthcare  Research  and 
Quality  (AHRQ)  announces  meetings  of 
scientific  peer  review  groups.  The 
subcommittees  listed  below  are  part  of 
the  Agency's  Health  Services  research 
Initial  Review  Group  Committee. 

The  subcommittee  meetings  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  appendix  2 
and  5  U.S.C,  552b(c)(6).  Grant 
applications  are  to  be  reviewed  and 
discussed  at  these  meetings.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure  under  the  above-cited 
statutes. 

1.  Name  of  Subcommittee:  Health  Care 
Research  Training. 

Date:  January  25-26,  2001  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for  remainder  of 
the  meeting). 

Place:  AHRQ,  Executive  OfRce  Center, 
6010  Executive  Boulevard,  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852. 

2.  Name  of  Subcommittee:  Health  Care 
Quality  and  Effectiveness  Research. 

.  Date:  February  22-23,  2001  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for  remainder  of 
the  meeting). 

Place:  AHRQ,  Executive  Office  Center, 
6010  Executive  Boulevard,  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852. 

3.  Name  of  Subcommittee:  Health  Care 
Technology  and  Decision  Sciences. 

Date:  March  1-2,  2001  (Open  from  8  a.m. 
to  8:15  a.m.  and  closed  for  remainder  of  the 
meeting). 

Place:  AHRQ,  Executive  Office  Center, 
6010  Executive  Boulevard,  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852. 

4.  Name  of  Subcommittee:  Health  System 
Research. 

Date:  March  5-6,  2001  (Open  from  8  a.m. 
to  8:15  a.m.  and  closed  for  remainder  of  the 
meeting). 

Place:  AHRQ,  Executive  Office  Center, 
6010  Executive  Boulevard,  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852. 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  o''  members  or  minutes  of  the 
meetings  should  contact  Ms.  Jenny  Griffith, 
Committee  Management  Officer,  Office  of 
Research  Review,  Education  and  Policy, 
AHRQ,  2101  East  Jefferson  Street,  Suite  400. 
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Rockville,  Maryland  20852,  Telephone  (301) 
594-1847. 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  December  15,  2000. 
John  M.  Eisenberg. 
Director. 

[FR  Doc.  00-33378  Filed  12-29-00;  8:45  am] 
BILUNG  CODE  4160-eO-M 


Dated:  December  11,  2000. 
David  B.  Allen. 

Regional  Director. 

[FR  Doc.  00-33415  Filed  12-29-00:  8:45  am] 

BIUJNG  COOE  4310-8»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

l-etters  of  Authorization  To  Tales 
Marine  Mammals 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  a  Letter 
of  Authorization  to  take  marine 
mammals  incidental  to  oil  and  gas 
industry  activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  die  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3)].  notice  is  hereby  given  that 
a  Letter  of  Authorization  to  take  polar 
bears  incidental  to  a  specific  oil  and  gas 
industry  exploration  activity  has  been 
issued  to  the  following  companies: 

Company,  Activity,  Site,  and  Date 
Issued 

Phillips  Alaska,  Inc.,  Exploration, 

Nanuq  #3,  November  16.  2000 
BP  Exploration  (Alaska),  Exploration, 

NPR-A,  November  22,  2000 
Phillips  Alaska,  Inc.,  Exploration, 

Hunter  #1,  November  29,  2000 
Phillips  Alaska,  Inc.,  Exploration, 

Outlook  #1,  November  29,  2000 
Phillips  Alaska,  Inc.,  Exploration, 

Oxbow  #1,  November  29,  2000 
Phillips  Alaska,  Inc.,  Exploration, 

Rendezvous,  November  29,  2000 
Phillips  Alaska,  Inc.,  Exploration, 

Spark,  November  29,  2000 
Phillips  Alaska,  Inc.,  Exploration, 

Sunrise.  November  29,  2000 

CONTACT:  Mr.  John  W.  Bridges  at  the 
U.S.  Fish  and  Wildlife  Ser\'ice,  Marine 
Mammals  Management  Office,  1011  East 
Tudor  Road,  Anchorage,  Alaska  99503, 
(800) 362-5148  or  (907) 786-3810. 

SUPPLEMENTARY  INFORMATION:  The 
Letters  of  Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities  (65  FR 
16828;  March  30,  2000).  " 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-014-01-1120-JG,  HAG-01-0057] 

Seasonal  Closure  of  the  CCC  Road; 
(Numbered  41-14E-11)  Klamath 
County,  OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  the  seasonal  closure  of 

the  CCC  Road  at  the  Barnes  Valley  creek 

crossing  in  Klamath  County,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
during  the  winter  and  spring  high  water 
periods,  the  CCC  road  (Numbered  41- 
14E-11)  on  the  east  side  of  Gerber 
Reservoir  in  Klamath  County,  Oregon 
will  be  closed  to  through  traffic  at  the    - 
CCC  road's  jimction  with  the  north  and 
south  rims  of  the  Barnes  Valley  Creek 
canyon.  The  road  will  be  closed  by  the 
Authorized  Officer  when  water  levels  in 
Barnes  Valley  Creek  make  tile  CCC 
road's  low  water  crossing  at  Barnes 
Valley  Creek  unsafe  to  use  by  the 
public.  Gates  have  been  installed  at  the 
CCC  road  junction  with  the  north  and 
south  rims  of  the  Barnes  Valley  Creek 
canyon.  The  closure  is  made  under  the 
authority  of  43  CFR  8364.1. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state, 
local,  and  Federal  law  enforcement  and 
fire  protection  personnel.  Access  by 
additional  parties  may  be  allowed,  but 
must  be  approved  in  advance  in  writing 
by  the  Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months, 
as  well  as  the  penalties  provided  under 
Oregon  State  law. 

The  road  temporarily  closed  to 
through  traffic  imder  this  order  will  be 
posted  with  signs  at  points  of  public 
road  access. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  persons 
from  potential  harm  due  to  high  water 
flows  and  flood  conditions  in  Barnes 
Valley  Creek.  The  road  will  be  opened 
by  the  Authorized  Officer  when  water 
levels  in  Barnes  Valley  Creek  make  the 
CCC  road  safe  to  use  by  the  public. 
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DATES:  This  closure  is  effective  firom 
December  13,  2000  and  will  remain  in 
effect  until  rescinded  by  the  Authorized 
Officer. 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  road  are  available  from  the 
Klamath  Falk  Resource  Area  Office, 
2795  Anderson  Avenue,  Building  25, 
Klamath  Falls,  Oregon  97603. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  A.  Rami.  Field  Manager,  Klamath 
Falls  Resource  Area  at  (541)  883-6916. 

Dated:  December  13.  2000. 
Teresa  A.  Rami, 

Field  Manager,  Klamath  Falls  Resource  Area. 
[FR  Doc.  00-33420  Filed  12-29-00;  8:45  am) 
BNJJNG  COOe  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-070-1020-PG] 

Upper  Snake  River  District  and  Lower 
Snake  River  District  Resource 
Advisory  Council  Vacancies— Call  for 
Nominations 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  (FACA),  the  Bureau  of 
Land  Management  will  accept 
nominations  for  two  Resource  Advisory 
Council  (RAC)  positions,  one  each  on 
the  Upper  Snake  River  District  (USRD) 
and  the  Lower  Snake  River  District 
(LSRD)  RACs.  Applications  will  be 
accepted  from  the  publication  of  this 
notice  through  January  31.  2001. 

One  Category  Three  vacancy  is  being 
advertised  for  the  USRD  RAC  to 
complete  the  current  2000-2001  term, 
along  with  a  Category  One  vacancy  for 
the  LSRD  RAC.  also  to  complete  the 
current  2000-2001  term.  These  terms 
end  in  September  2001.  and  successful 
nominees  who  wish  to  remain  on  the 
RAC  for  a  full  three  year  term  should 
apply  for  renomination  in  the  spring  of 
2001. 

The  Category  One  vacancy  is  open  to 
holders  of  Federal  grazing  permits  or 
leases  within  the  LSRD  or  who 
represent  interests  associated  with 
transportation  or  rights-of-way, 
developed  outdoor  recreation,  off- 
highway  vehicle  use.  commercial 
recreation,  commercial  timber  industry, 
or  energy  and  mineral  development. 
The  Category  Three  vacancy  is  open  to 
holders  of  state,  county,  or  local  elected 
office;  employees  of  a  State  agency 
responsible  for  management  of  natural 


resources;  academicians  involved  in 
natural  sciences;  representatives  of 
Native  American  Tribes,  and  the  public- 
at-large. 

SUPPt-EMENTARY  INFORMATION:  Those 
interested  in  receiving  an  application 
may  call  BLM  Field  Offices  in  Southern 
Idaho  (Boise,  Idaho  Falls,  Burley, 
Pocatello.  Shoshone,  or  Twin  Falls). 
Applications  are  also  available  by 
calling  Kim  Buxton  at  (208)  373-4015  or 
via  email  at  ldm_buLxton@6iin.gov.  You 
may  also  obtain  the  application  on 
Idaho  BLM's  web  site  at 
www.id.blm.gov.  All  applications 
should  be  submitted  to  Kim  Buxton. 
BLM  Idaho  State  Office,  1387  South 
Vinnell  Way.  Boise,  ID  83709.  by 
January  31,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Buxton,  Public  Affairs  Specialist,  BLM 
Idaho  State  Office.  Telephone,  (208) 
373-4015. 

Dated:  December  19.  2000. 
James  E.  May, 

Upper  Snake  River  District  Manager. 
[FR  Doc.  00-33419  Filed  12-29-00;  8:45  am) 
BILUNG  COOe  4310-a8-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-00-1 020-24] 

Sierra  Front-Norttiwestem  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Location  and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting  location  and 

time  for  the  Sierra  Front-Northwestern 

Great  Basin  Resource  Advisory  Council 

(Nevada). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Sierra  Front- 
Northwestem  Gi^at  Basin  Resource 
Advisory  Coimcil  (RAC).  Nevada,  will 
be  held  as  indicated  below.  Topics  for 
discussion  will  include  a  review  of  the 
BLM  National  Off-Highway  Vehicle 
Strategy  and  local  applications  to  BLM 
lands  in  Nevada;  an  update  on  wild 
horse  gathers  in  northern  Nevada; 
review  of  priority  list  of  land 
acquisitions  proposed  as  part  of  the 
Southern  Nevada  Public  Lands  Act; 
review  of  management  of  the  Knott 
Creek  Grazing  Allotment;  preliminary 
plaiming  for  the  Winnemucca  Resource 
Management  Plan  and  proposed  plan 
amendments  for  the  Carson  Qty  Field 


Office;  and  other  topics  the  council  may 
raise. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written  and/or 
oral  comments  to  the  council  at  3  p.m. 
on  Thursday..  January  25th.  The  detailed 
agenda  will  be  available  on  the  internet 
by  January  16.  2001.  at  www.nv.blm.gov/ 
rac;  hard  copies  can  also  be  mailed  or    . 
sent  via  FAX.  Individuals  who  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations  should  contact  Mark 
Struble.  Carson  City  Field  Office,  5665 
Morgan  Mill  Road.  Carson  City,  NV 
89701.  telephone  (775)  885-6107  no 
later  than  January  16,  2001^ 

Date  &  Time:  The  RAC  wrill  meet  on 
Thursday.  January  25,  2001.  from  9  a.m. 
to  5  p.m..  and  Friday,  January  26,  2001, 
from  8  a.m.  to  4  p.m.,  in  the  first  floor 
conference  room  of  the  BLM  Nevada 
State  Office,  1340  Financial  Blvd..  Reno. 
Nevada.  PubUc  comment  on  individual 
topics  will  be  received  at  the  discretion 
of  the  council  chairperson,  as  meeting 
moderator,  with  a  general  public 
comment  period  on  Thursday,  January 
25,  2001.  at  3  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Struble,  Public  Affairs  Officer. 
Carson  City  Field  Office.  5665  Morgan 
Mill  Road.  Carson  City,  NV  89701. 
Telephone  (775)  885-6107. 

Dated:  December  12.  2000. 
John  O.  Singlaub, 

Manager,  Carson  City  Field  Office. 

|FR  Doc.  00-33417  Filed  12-29-00;  8:45  am] 

BHJJNG  COOe  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTU-72053] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  i.ease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (P.L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-72053  for  lands  in  Carbon 
County.  Utah,  was  timely  filed  and 
required  rentals  accruing  bonx  July  1. 
2000.  the  date  of  termination,  have  been 
paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land     - 
management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 


Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-72053, 
effective  July  1,  2000,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rate  cited  above. 

Christopher  J.  Merritt. 

Acting  Chief,  Branch  of  Minerals 
Adjudication. 

[FR  Doc.  00-33401  Filed  12-29-00;  8:45  am) 
BILLING  COOE  4310-«R-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Ljind  Management 

[CA-160-1220-AF] 

Supplementary  Rules  for  Public  l^nd 
in  Eastern  Tulare  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Final  supplementary 
rulemaking. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Bakersfield 
(California)  Field  Office  has  established 
the  supplementary  rules  listed  below  to 
protect  natural  resources  and  provide 
for  the  safety  of  visitors,  and  property 
on  public  land  located  in  eastern  Tulare 
County  adjacent  to  the  towns  of  Three 
Rivers  and  Hammond,  California.  These 
supplementary  rules  will  be  posted  on 
public  land  in  the  applicable  areas  and 
made  available  at  the  Bakersfield  Field 
Office. 

DATES:  January  2,  2001. 
FOR  MORE  INFORMATION  CONTACT:  Ronald 
D.  Fellows,  Bureau  of  Land 
Management,  Bakersfield  Field  Office 
Manager,  3801  Pegasus  Drive. 
Bakersfield,  California  93308. 

Supplementary  Rules 

Pursuant  to  43  CFR  8365.1-6 
(Supplementary  Rules),  43  CFR  8364.1 
(Closure  and  restriction  orders),  and 
8341.2  (Special  rules)  the  following 
supplementary  rules  are  in  effect  on 
public  land  managed  by  the  BLM  within 
Case  Moimtain/Milk  Ranch  Peak  area 
defined  as:  Township  17  South,  Range 
29  East,  MDB&M  and  Township  18 
South,  Range  29  East,  MDB&M  or  the 
North  Fork  of  the  Kaweah  Special 
Management  Area  defined  as:  Township 
15  South,  Range  28  East,  MDB&M; 
Towmship  16  South,  Range  28  East, 
MDB&M;  and.  Township  17  South, 
Range  28  East,  MDB&M. 

A.  Target  shooting  is  permitted  within 
the  Case  Mountain/Milk  Ranch  Peak 
area  provided  that  the  firearm  is 
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discharged  toward  a  proper  backstop 
sufficient  to  stop  the  projectile's  forward 
progress  beyond  the  intended  target. 
Target  shooting  may  not  occur  within 
one  mile  of  any  private  residence  or 
occupied  structure.  Targets  shall  be 
constructed  of  cardboard  and  paper  or 
similar  non-breakable  materials.  All 
targets  must  be  removed  and  properly 
discarded  after  use.  No  projectile  may 
be  intentionally  fired  into  any  tree. 

B.  All  roads,  trails,  and  routes  of 
travel  on  pubhc  land  within  the  North 
Fork  of  the  Kaweah  Special 
Management  Area  are  closed  to  off- 
highway  vehicles  registered  or 
identified  under  section  38020  of  the 
California  Vehicle  Code  except  as 
permitted  by  the  Authorized  Officer. 

C.  All  roads,  trails,  and  routes  of 
travel  within  the  Case  Mountain/Milk 
Ranch  Peak  area  are  closed  to  the 
operation  of  any  motor  vehicle,  except 
for  access  to  private  real  estate  by 
property  owners  or  persons  they 
specifically  designates  as  having  access 
to  their  property,  public  employees, 
public  agency  volunteers  in  the  course 
of  their  duties,  or  such  access  as 
authorized  imder  permit,  easement,  or 
lease  by  the  authorized  officer. 

D.  The  operation  of  motor  vehicles 
within  the  North  Fork  of  the  Kaweah 
Special  Management  Area  is  limited  to 
designated  roads.  Designated  roads 
includes  roads  maintained  by  federal, 
state,  or  local  government,  roads  leading 
to  parking  areas  created  by  the  BLM, 
Shepherd's  Saddle  Road,  and  Overlook 
Road.  Overlook  Road  extends  west  from 
Shepherd's  Saddle  Road  0.8  miles  from 
the  intersection  of  Shepherd's  Saddle 
Road  and  North  Fork  Drive.  Designated 
roads  may  not  be  used  for  off-highway 
vehicle  free-play.  Vehicles  may  not  be 
parked  in  a  way  which  restricts  the  flow 
of  traffic  through  parking  areas  or  on 
roads.  Any  vehicle  parked  in  a  way 
which  obstructs  other  passenger 
vehicles,  or  blocks  access  to  fire  road 
gates  may  be  towed  and  stored  at  the 
owners  expense.O 

E.  Within  the  Case  Mountain/Milk 
Ranch  Peak  area,  and  the  North  Fork  of 
the  Kaweah  Special  Management  Area,' 
property  may  not  be  left  unattended  for 
more  than  three  days  without  the  prior 
approval  of  the  Authorized  Officer.  Any 
such  unattended  property  will  be 
considered  abandoned,  and  may  be 
removed  and  stored  by  law  enforcement 
personnel  at  the  owner's  expense. 

F.  Within  the  Case  Mountain/Milk 
Ranch  Peak  area,  and  the  North  Fork  of 
the  Kaweah  Special  Management  Area, 
all  litter,  trash,  and  refuse  must  be  kept 
within  a  container  or  receptacle  and 
removed  when  leaving  public  land. 


Litter,  waste,  or  refuse  may  not  be 
thrown  onto  or  stored  on  the  ground. 
G.  Within  the  Case  Mountain/Milk 
Ranch  Peak  area,  and  the  North  Fork  of 
the  Kaweah  Special  Management  Area, 
a  permit  or  written  authorization  fit)m 
BLM  shall  be  required  for  all  research 
activities  which  involve  the  taking,  or 
placement  of,  any  natural  or  man-made 
object,  thing,  plant,  or  animal  on  these 
lands.  A  permit  or  written  authorization 
shall  also  be  required  if  the  research 
involves  the  disturbance  of  any  animal, 
plant,  cultural  or  historic  resource,  soil, 
or  federal  property.  Restrictions 
regarding  the  disturbance  of  animal  and 
plant  resources  do  not  apply  to  the 
California  Department  of  Fish  and  Game 
or  the  U.S.  Fish  and  Wildlife  Service  as 
long  as  the  activities  are  in  accordance 
with  their  trustee  responsibilities  for 
managing  wildlife  resources.  Leisure 
activities  such  as  astronomy,  or  bird 
watching  are  not  intended  to  be  covered 
by  this  supplementary  rule. 

H.  Within  the  Case  Mountain/Milk 
Ranch  Peak  area,  a  state  of  California 
Fire  Permit  is  required  for  any  camping, 
cooking,  or  warming  fire  ignited  on 
these  lands.  Portable  gas  or  propane 
stoves  are  exempted  from  this 
requirement.  If  any  more  restrictive  fire 
provisions  are  established  by  any 
governing  authority  or  public  officer 
having  jurisdiction,  then  persons  must 
comply  with  these. 

I.  Within  the  Case  Mountain/Milk 
Ranch  Peak  area,  and  the  North  Fork  of 
the  Kaweah  Special  Management  Area, 
all  laws  of  the  State  of  California 
applicable  to  the  possession,  use.  or 
distribution  of  controlled  substances 
and/or  the  protection  of  persons  or 
property  are  in  effect.  These  laws  may 
not  be  violated  by  any  person. 

J.  Within  the  Case  Mountain/Milk 
Ranch  Peak  area  and  the  North  Fork  of 
the  Kaweah  Special  Management  Area, 
no  person  may  be  under  the  influence 
of  a  controlled  substance.  No  person 
may  be  imder  the  influence  of  alcohol 
in  such  a  condition  that  he  or  she  is 
unable  to  exercise  care  for  his  or  her 
own  safety  or  the  safety  of  others. 
SUPPLEMENTARY  INFORMATKM:  The  above 
supplementary'  rules  are  being 
implemented  for  the  following 
purposes; 

The  above  defined  lands  contain 
valuable  watershed  resources,  groves  of 
Sequioa  Trees,  and  regionally 
significant  recreational  resources. 
Improved  public  access  through         * 
acquired  easements  has  increased 
visitation.  These  supplementary  rules 
are  effected  to  maintain  the  area's 
traditional  uses  consistent  with  hiking, 
bicycle  riding,  equestrian  use.  and  other 
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low  impact  recreational  activities.  The 
concerns  of  local  residents  and  property 
owners  are  also  addressed  by  these 
supplementary  rules. 

Tnis  order  is  in  no  way  intended  to 
affect  the  rights  or  existing  privileges  of 
private  land  owners  or  their  interests 
within  the  defined  public  land.  Existing 
public  easements,  coimty  roads,  state 
highways,  private  lanes  or  driveways, . 
and  private  real  estate  is  exempt  from 
these  supplementary  rules.  Further,  this 
order  does  not  infer  any  Bureau  of  Land 
Management  jurisdiction  over  private  or 
state  owned  lands.  These 
supplementary  rules  will  be  in  effect 
until  replaced  by  a  more  comprehensive 
recreational  management  plan  for  the 
areas.  These  supplementary  rules  are  in 
compliance  with  the  Caliente  Resource 
Management  Plan  of  May  1997. 

Fe^ral,  State,  and  local  law 
enforcement  officers  and  California 
peace  officers,  as  defined  in  Chapter  4.5 
of  the  California  Penal  Code,  are  exempt 
from  these  supplementary  rules  in  the 
course  of  their  official  duties. 
Limitations  upon  the  use  of  motorized 
vehicles  do  not  apply  to  emergency 
vehicles,  fire  suppression  and  rescue 
vehicles,  law  enforcement  vehicles,  and 
other  vehicles  f>erfonning  official 
duties,  or  as  approved  by  an  authorized 
officer  of  the  BLM. 

These  supplementary  rules,  having 
been  previously  published  in  the 
Federal  Register  (65  FR  40124,  June  29, 
2000)  for  public  comment,  will  take 
effect  upon  publication  in  the  Federal 
Register. 

Penalties 

The  authorities  for  these  closures  and 
supplementary  rules  are  43  CFR  8341.2, 
8364.1,  and  8365.1-6.  Violations  of 
these  supplementary  rules  are 
punishable  by  fines  of  up  to  $1,000  and/ 
or  imprisonment  not  to  exceed  12 
months  as  well  as  the  penalties 
provided  under  State  law. 

Dated:  November  22.  2000. 
Mike  Pool, 

California  State  Director. 
(FR  Doc.  00-33418  Filed  12-29-00;  8:45  am] 
BNJJNG  COOK  4»0-40-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-935;  COC-48469] 

Proposed  Extension  of  Withdrawal; 
Opportunity  for  Public  Meeting; 
Colorado 

December  14.  2000 

AGENCY:  Bureai;  nf  Land  I '  uagemrit, 

Interior. 


action:  Notice. 


summary:  The  Department  of 
Agricultiu*.  Forest  Service,  proposes  to 
extend  Public  Land  Order  No.  6846  for 
another  10-year  period.  This  order 
withdrew  National  Forest  System  lands 
from  location  and  entry  under  the 
mining  laws,  to  protect  wild  and  scenic 
values  on  the  South  Platte  River.  The 
lands  have  been  and  remain  open  to 
Forest  management  and  to  mineral 
leasing.  This  notice  also  gives  an 
opportunity  to  comment  on  the 
proposed  action  and  to  request  a  public 
meeting. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Colorado 
State  Director,  2850  Youngfield  Street, 
Lakewood.  Colorado  80215-7093. 
FOR  FURTHER  MFORMATION  CONTACT: 
Doris  E.  Chelius  at  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
December  13,  2000,  the  U.S.  Department 
of  Agriculture,  Forest  Service,  requested 
that  Public  Land  Order  6846  be 
extended  for  an  additional  10  year 
period.  This  withdrawal  was  made  to 
protect  wild  and  scenic  values  on  the 
South  Platte  River.  Public  Land  Order 
6864  will  expire  April  11,  2001. 

This  withdrawal  comprises 
approximately  4,584  acres  of  National 
Forest  System  lands  along  the  South 
Platte  River  in  the  Pike  National  Forest 
in  Tps.  10, 11,  and  12  S.,  R.  71  W.,  and 
T.  13  S.,  R.  72  W.,  6th  Principal 
Meridian,  in  Douglas,  Jefferson,  Park 
and  Teller  Counties.  Colorado.  A 
complete  description  of  the  lands  can  be 
provided  by  the  Colorado  State  Office  at 
the  address  shown  above. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  aU  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  coimection 
with  the  proposed  extension,  or  to 
request  a  public  meeting  may  present 
their  views  in  writing  to  the  Colorado 
State  Director  at  the  address  shown 
above. 

Notice  is  hereby  given  that  an 
opportiuiity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  extension.  Any  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  this 
proposed  action  should  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  from  the  date  of 
publication  of  this  notice.  If  the 
authorized  officer  determines  that  a 
public  meeting  will  be  held,  a  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 


prior  to  the  scheduled  date  of  the 
meeting. 

This  extension  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310.4. 


Jenny  L.  Saunders, 

Realty  Officer. 

(PR  Doc.  00-33416  Filed  12-29-00;  8:45  am] 

BtLLMQ  COOe  3410-11-H 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-724  (Review) 

Manganese  Metal  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  manganese  metal  bom  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  "fariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  manganese 
metal  ftttm  China  would  be  likely  to 
lead  to  continuation  or  reciirrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;'  to  be  assured 
of  consideration,  the  deadline  for 
responses  is  February  21,  2001. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
March  19,  2001.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consiilt 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  January  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 


'  No  response  to  this  rnquest  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  31 17-0016/USrrC  No.  6l-5-06O, 
expiration  date  |uly  31,  2002.  Public  reporting 
burden  for  the  request  is  estimated  tu  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations.  U.S.  International  Trade 
Commission.  .500  E  Street.  SW..  Washington.  DC 
20436. 


205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  6, 1996,  the  Department 
of  Commerce  issued  an  antidumping 
duty  order  on  imports  of  manganese 
metal  from  China  (61  FR  4415).  The 
Commission  is  conducting  a  review  to 
determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  this  notice  of  institution  to 
determine  whether  to  conduct  a  full 
review  or  an  expedited  review.  The 
Commission's  determination  in  any 
expedited  review  will  be  based  on  the 
facts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitioiis 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  China. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  all  forms 
of  manganese  metal  containing  by 
weight  not  less  than  95  percent 
manganese. 

(4)  The  Domestic  Industry  is  the  U.S. 
producer's  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  all  producers  of  the 
domestic  like  product. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  February  6,  1996. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
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parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  thefr  representatives,  who  are  parties 
to  the  review. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9).  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 


parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Conunission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  February  21,  2001. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  an 
expedited  or  full  review.  The  deadline 
for  filing  such  comments  is  March  19, 
2001 .  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Conunission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules,  ^ 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  dociunent  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
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possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  munber,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
yoiu-  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
yoiir  workers  are  employed  or  which  are 
members  of  yoiu  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Conunission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  voliune 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  ciuxently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1994. 


(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  yoiu  firm's 
operations  on  that  product  during 
calendar  year  2000  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  imion/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  yoiu"  workers  are 
employed/which  are  members  of  yovi 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoxmted  for  by  your 
firm's(s')  production; 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  yoiu  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consiunption/company 
transfers  of  the  Domestic  Like  Product  •■ 
produced  in  yoiu  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
fitjm  the  Subject  Country,  provide  the 
following  information  on  your  finn's(s') 
operations  on  that  product  during 
calendar  year  2000  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firin's(s')  imports; 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country;  and 

(c)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  2000 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 


but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the  ' 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  finn's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  finn's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  December  19,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-32983  Filed  12-21-00;  8:45  am] 

BILUNQ  CODE  3510-OS-<> 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States,  et  al.  v. 
Montrose  Chemical  Corporation  of 
California,  et  al.,  No.  CV  90-3122-R 
(CD.  Cal),  was  lodged  on  December  19, 
2000  with  the  United  States  District 
Court  for  the  Central  District  of 
California.  The  consent  decree  resolves 
claims  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9607,  as 
amended,  brought  against  defendants 
Montrose  Chemical  Corporation  of 
California  ("Montrose"),  Aventis 
CropScience  USA,  Inc.  ("Aventis"), 
Chris-Craft  Industries,  Inc.  ("Chris- 
Craft"),  and  Atkemix  Thirty  Seven,  Inc. 
("Atkemix-37")  (Collectively,  the  "DDT 
Defendants"),  for  damages  for  injuries  to 
natural  resources  caused  by  releases  of 
DDT  from  the  Montrose  plant  to  the 
Pacific  Ocean,  and  associated 
contamination  of  sediments  on  the  Palos 
Verdes  shelf  in  the  vicinity  of  Los 
Angeles,  California,  and  for  response 
costs  incurred  and  to  be  incurred  by  the 
United  States  Environmental  Protection 
Agency  in  connection  with  responding 
to  the  release  and  threatened  release  of 
hazardous  substances  at  the  same  area. 

The  proposed  consent  decree 
provides  that  the  DDT  Defendants  will 
pay  $73  million  to  resolve  their  liability 
to  the  United  States  and  State  of 
California  for  natiual  resource  damages 
and  response  costs  as  described  above. 
The  consent  decree  includes  a  covenant 
not  to  sue  by  the  United  States  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C.  9606  and  9607,' 
and  under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Commenters  may 
request  an  opportunity  for  a  jxiblic 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of  the 
RCRA.  Comments  should  be  addressed 
to  the  Assist£mt  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States,  et  al.  v.  Montrose 
Chemical  Corporation  of  California,  et 
al..  No.  CV  90-3122-R  (CD.  Cal),  DOJ 
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Ref.  #90-11-3-159  and  DOJ  Ref.  #90- 
11-3-511. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Central  District  of 
California,  Federal  Building,  300  North 
Los  Angeles  Street,  Los  Angeles,  CA 
90012;  the  Region  DC  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  Post  Office 
Box  7611,  Washington,  D.C.  20044.  In 
requesting  copies  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $13.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Bruce  Gell)er, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  00-33384  Filed  12-29-00;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  notice  is  hereby  given  that 
a  proposed  Consent  Decree  in  United 
States  and  State  of  Hawaii  v.  University 
of  Hawaii,  Civil  Action  Number  Cv  00- 
00806  DAE  BMK,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Hawaii  on  December  18, 
2000,  On  the  same  day,  the  United 
States  and  the  State  of  Hawaii  filed  a 
Complaint  pursuant  to  Section  3008  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6928, 
and  Hawaii  Revised  Statutes  Chapter 
342J-9  against  the  University  of  Hawaii 
(UH),  alleging  violations  of  federal  and 
state  hazardous  waste  laws  at  four  of  the 
University's  facilities.  The  violations 
included  operating  hazardous  waste 
treatment,  storage,  or  disposal  (TSD) 
facilities  without  a  permit  or  interim 
status;  failing  to  mark  stored  containers 
as  "Hazardous  Waste";  failing  to  mark 
the  accumulation  start  dates  on 
containers  in  storage  facilities;  and 
failing  to  determine  whether  hazardous 
wastes  were  being  stored  in  various 
storage  facilities. 

The  proposed  Consent  Decree,  which 
settles  the  hability  of  UH  for  the 
violations  alleged  in  the  Complaint, 
provides  that  UH  will  undertake 
extensive  injunctive  relief,  pay  a  civil 
penalty  of  $505,000  to  be  divided 
between  the  United  States  and  the  State 
and  perform  a  Supplemental 
Environmental  Project  (SEP)  valued  at 


$1.2  million.  Under  the  SEP,  UH  will 
investigate  and  implement  pollution 
prevention  or  waste  minimization 
projects  on  its  campuses. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611. 
Washington,  DC  20044;  and  refer  to 
United  States  and  State  of  Hawaii  v. 
University  of  Hawaii,  DOJ  Ref.  #90-7-1- 
06130. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  PJKK  Federal 
Building,  300  Ala  Moana  Blvd., 
Honolulu,  Hawaii  and  at  the 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  00-33385  Filed  12-29-00;  8:45  am] 
BILLING  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Application  for 
replacement/initial  noninunigrant 
arrival -departure  document 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  foUo-ing 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  31, 
2000  at  65  FR  64989,  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 
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The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Conunents  are  encouraged 
and  will  be  accepted  until  February  1, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biu-den  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Afbirs,  Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
725— 17th  Street,  N.W..  Room  10235, 
Washington,  DC  20530;  202-395-4718. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accxiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  form/collection: 
Application  for  Replacement/Initial 
Nonimmigrant  Arrival-Departiire 
Dociunent. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-102.  Adjudications 
Division,  hnmigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  hidividuals  or 
households.  The  information  collection 
will  be  used  by  an  alien  temporarily 
residing  in  the  United  States  to  request 
a  replacement  of  his  or  her  arrival 
evidence.  The  information  provided  can 
be  used  to  verify  status  and  for 


determination  as  to  the  eligibility  of  the 
apolicant  for  replacement. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  responses  at  25  minutes 
(.416  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8,320  annual  burden  hours. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220.  Washington,  DC 
20530. 

Dated:  December  26.  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  oflustice.  Immigration  and 
Naturalization  Service. 
(PR  Doc.  00-33387  Filed  12-29-0^  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturailzation  Service 

Agency  information  Coliection 
Activities:  Propoeed  Coliection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Application  for  action  on 
an  approved  application  or  petition. 

The  Department  of  Justice, 
Inunigration  and  Naturalization  Service 
(INS)  has  submitted  the  following' 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  31, 
2000  at  65  FR  64990,  allowring  for  a  60- 
day  public  comment  period.  No 


comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Conmients  are  encouraged 
and  will  be  accepted  until  February  1, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725— 17th  Street,  NW.,  Room 
10235,  Washington,  DC  20530; 
Attention:  Lam«n  Wittenberg, 
Department  of  Justice  Desk  Officer,  202- 
395-4318. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have   ^ 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Action  on  an  Approved 
Application  or  Petition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-824,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
is  used  to  request  a  duplicate  approval 
notice,  to  notify  and  to  verify  to  the  U.S. 
Consulate  that  a  petition  has  been 


approved  or  that  a  person  has  been 
adjusted  to  permanent  resident  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  43,772  responses  at  25  minutes 
{.416  hours)  per  response. 

An  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection: 
18,209  annual  burden  hoius. 

If  you  have  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instruments  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biu'den  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW..  Suite  1220,  Washington,  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  00-33388  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Nonimmigrant  checkout 
letter. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  30, 
2000  at  65  FR  64722,  allowing  for  a  60- 
day  public  conunent  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  February  1, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afeirs,  725— 17th  Street,  N.W.,  Suite 
10235,  Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20503;  202-395-4718. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuBcy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/CollecUon: 
Nonimmigrant  Checkout  Letter. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-146,  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  in 
making  inquiries  of  persons  in  the 
United  States  or  abroad  concerning  the 
whereabouts  of  aliens,  and  also  requests 
departure  information  by  the  INS  when 
initial  investigation  to  locate  the  alien  or 
verify  his  or  her  departure  is 
unsuccessful. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  responses  at  10  minutes 
(.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,320  annual  burden  hoiu«. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natvualization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciu-ity  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
N.W.,  Suite  1220.  Washington,  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  00-33389  Filed  12-29-00;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Request  for  certification 
of  military  or  naval  service. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  31. 
2000  at  65  FR  64988,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 
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The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Conunents  are  encouraged 
and  will  be  accepted  until  February  1 , 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especiaUy  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725-1 7th  Street,  NW.,  Room 
10235.  Washington.  DC  20530; 
Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer;  202- 
395-4318. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  buirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Certification  of  Military  or 
Naval  Service. 

(3)  Agency  Form  Number,  if  any,  and 
the  Applicable  Component  of  the 
Department  of  Justice  Sponsoring  the 
Collection:  From  N-426,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  by 
the  Service  to  request  a  verification  of 
military  or  naval  service  claim  by  an 
applicant  filing  for  naturalization  on  the 
basis  of  honorable  service  in  the  U.S. 
armed  forces. 


(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent  to 
Respond:  45,000  responses  at  45 
minutes  (.75  hovus)  per  response. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  with  the 
Collection:  33,750  annual  biuden  hours. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiualization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

ff  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW..  Suite  1220,  Washington.  DC 
20530. 

Dated:  December  26.  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  00-33390  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activltiea:  Propoeed  Coiloctlon: 
Comment  Request 

action:  Notice  of  information  collection 
imder  review:  Application  for 
temporary  protected  status. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  foUovdng 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  31, 
2000  at  65  FR  64988,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  February  1, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bidden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725— 17th  Street,  NW.,  Room 
10235,  Washington,  DC  20530; 
Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk.  Officer;  202- 
395-4318. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Temporary  Protected 
Status. 

(3)  Agency  Form  Number,  if  any,  and 
the  Applicable  Component  of  the 
Department  of  Justice  Sponsoring  the 
Collection:  Form  1-282,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Individuals  or 
Households.  The  information  provided 
on  this  collection  is  used  by  the  INS  to 
determine  whether  an  applicant  for 
Temporary  Protected  Status  (TPS)  meets 
the  eligibility  requirements.  Such  TPS 
benefits  include  employment 
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authorization  and  relief  from  the  threat 
of  removal  or  deportation  from  the  U.S. 
while  in  such  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  181,000  responses  at  30 
minutes  (.50  hoius)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  90,500  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Inunigration  and 
Natiualization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
conunents  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  r^arding  the  estimated 
public  bxuden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington.  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  00-33391  Filed  12-29-00;  8:45  am] 
BIUJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Applicant  siuvey. 

The  Department  of  Justice, 
Immigration  and  Natiu^ization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  26, 
2000  at  65  FR  64238,  allowing  for  a  60- 
day  public  comment  period.  No 


comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  February  1, 
2001 .  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biuden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-4718. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
Applicant  Survey. 

(3)  Agency  Form  Number,  if  any,  and 
the  Applicable  Component  of  the 
Department  of  Justice  Sponsoring  the 
Collection:  Form  G-942,  Hiunan 
Resources  Branch,  Immigration  and 
Natiualization  Service. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Individuals  or 
Households.  This  form  is  required  to 
ensxue  compliance  with  Federal  laws 
and  regulations  which  mandate  equal 
opportunity  in  the  recruitment  of 
applicants  for  Federal  employment. 


(5)  Ail  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent  to 
Respond:  75,000  responses  at  4  minutes 
(.066  hours)  per  response. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  with  the 
Collection:  4,950  annual  biuden  hours. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Pohcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue. 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  December  26.  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  00-33392  Filed  12-29-00;  8:45  am) 
BILUNG  CODE  4410-1(MI 


DEPARTIMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Application  for  waiver  of 
grounds  of  excludability. 

The  Department  of  Justice, 
Immigration  and  Natiualization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  18, 
2000  at  65  FR  56330.  allowing  for 
emergency  OMB  review  and  approval 
and  a  60-day  public  comment  period. 
No  comments  were  received  by  the  INS 
on  this  proposed  information  collection. 
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The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encoxuaged 
and  will  be  accepted  until  February  1 , 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-4718. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  Including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Titte  of  the  Form/Collection: 
Application  for  Waiver  of  Grounds  of 
Excludability. 

(3)  Agency  Form  Number,  if  any,  and 
the  Applicable  Component  of  the 
Department  of  Justice  Sponsoring  the 
Collection:  Form  1-690,  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Individuals  or 
Households.  The  information  on  this 
application  will  be  used  by  the  Service 
in  considering  eligibility  for  legalization 
imder  sections  210  and  245A  of  the 
Immigration  and  Naturalization  Act. 

(5)  As  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 


Estimated  for  an  Average  Respondents 
to  Respond:  85  responses  at  15  minutes 
(.25  hours)  per  response. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  with  the 
Collection:  21  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additional, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington.  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  00-33393  Filed  12-29-00;  8:45  am] 
BHJJNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTKM:  Notice  of  information  collection 
under  review:  Refugee/ Asy lee  relative 
petition. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  26, 
2000  at  65  FR  64238,  allowdng  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 


and  will  be  accepted  until  February  1, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-4718. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Refugee/ Asylee  Relative  Petition. 

(3)  Agency  Form  Number,  if  any,  and 
the  Applicable  Component  of  the 
Department  of  Justice  Sponsoring  the 
Collection:  Form  1-730,  Adjudications 
EMvision,  Immigration  and 
Naturalization  Service. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  by 
an  asylee  or  refugee  to  file  on  behalf  of 
his  or  her  spouse  and/or  children 
provided  that  the  relationship  to  the 
refugee/asylee  existed  prior  to  their 
admission  to  the  United  States.  The 
information  collected  on  this  form  will 
be  used  by  the  Service  to  determine 
eligibility  for  the  requested  immigration 
benefit. 


(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent  to 
Respond:  86,400  responses  at  35 
minutes  (.583  hoiu-s)  per  response. 

(6)  An  Estimate  of  Uie  Total  Public 
Burden  (in  hours)  Associated  with  the 
Collection:  50,371  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
Instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiuralization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

ff  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  00-33394  Filed  12-29-00;  8:45  am] 
BIUJNG  CODE  4410-10-M 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Application  for  issuance 
or  replacement  of  Northern  Mariana 
Card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  vdth  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  31, 
2000  at  65  FR  64987,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  February  1, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-4718. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurently  approved 
collection. 

(2)  Title  of  the  Form/CollecUon: 
Application  for  Issuance  or 
Replacement  of  Northern  Mariana  Card. 

(3)  Agency  Form  Number,  if  any,  and 
the  Applicable  Component  of  the 
Department  of  Justice  Sponsoring  the 
collection:  Form  1-777,  Adjudications 
Division,  Immigration  and 
Natitfalization  Service. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
is  used  by  applicants  to  apply  for  a 
Northern  Mariana  identification  card  if 
they  received  United  States  citizenship 
pursuant  to  Public  Law  94-241 
(Covenant  to  Establish  a  Commonwealth 
of  the  Northern  Mariana  Island). 


(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent  to 
Respond:  100  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  with  the 
Collection:  50  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  00-33395  Filed  12-29-00;  8:45  am] 

HLUNG  COOE  4410-10-W 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Application  to  file 
declaration  of  intention. 

The  Department  of  Justice, 
Immigration  and  Natiu'alization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  31. 
2000  at  65  PR  64989,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 
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The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Comments  are  encouraged 
and  will  be  accepted  until  February  1 . 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  725— 17th  Street.  NW..  Room 
10235.  Washington,  DC  20530; 
Attention:  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer;  202- 
395-4318. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  *he 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  File  Declaration  of 
Intention. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-300,  Adjudications 
Division,  Immigration  and 
Naturalization  Service.  . 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  by 
permanent  residents  to  file  a  declaration 
of  intention  to  become  a  citizen  of  the 
United  States.  This  collection  is  also 
used  to  satisfy  documentary 
requirements  for  those  seeking  to  work 


in  certain  occupations  or  professions,  or 
to  obtain  various  licenses. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  433  responses  at  45  minutes 
(.75  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  325  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Natiualization  Service,  U.S.  Department 
of  Justice,  Room  4034.  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  December  26,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  oflustice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  00-33396  Filed  12-29-00;  8:45  am] 

BILUNG  CODE  4410-10-M 


NATIONAL  SCIENCE  FOUNDATION 

Numeric  Panel  In  Advanced 
Computational  Infrastructure  ft 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Computational  Infrastructure  & 
Research  (#1185). 

Date  and  Time:  January  26,  2001,  8:30  am- 
5  pm. 

Place:  National  Science  Foundation,  4201" 
Wilson  Boulevard,  Suite  320,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Charles  H.  Koelbel, 
Advanced  Computational  Research  Program, 
Suite  1122,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  (703)  292-8962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 


Parallel  Algorithm  Proposals  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Proposals 
in  the  Advanced  Computational  Research 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  informatioti 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  26,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-33436  Filed  12-29-00;  8:45  am) 
BNJJNG  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Design, 
Manufacture,  and  industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  January  22-23,  2001;  8:30 
a.m.  to  4:30  p.m. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Delcie  Durham, 
Program  Director,  Materials  Processing  and 
Manufacturing.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  292-7060. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  27,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-33439  Filed  12-29-00;  8:45  am) 
BNJJNG  CODE  7SS6-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  System 
(1196). 

Date  and  Time:  January  18-19,  2001;  8:30 
a.in.  to  5  p.m. 

Place:  National  Science  Foundation,  Room 
680,  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Usha  Varshney, 
Program  Director,  Electronics,  Photonics  and 
Device  Technologies  (EPDT),  Division  of 
Electrical  and  Communications  Systems, 
National  Science  Foundations,  4201  Wilson 
Boulevard,  Room  675,  Arlington,  VA  22230. 
Telephone:  (703)  292-8339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evduate  research 
proposals  in  the  EPDT  program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  U.S.C.  552b(c),  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 

Dated;  December  27,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-33442  Filed  12-29-00;  8:45  am] 
nUJNG  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities  (1193). 

Date  and  Time:  February  27,  2001,  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA,  Rm.  1150. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Charles  Maddox,  CISE 
Postdoctoral  Research  Associates  in 
Elxperimental  Computer  Science, 
Experimental  and  Integrative  Activities, 
Room  1160,  National  Science  Foundation. 


4201  Wilson  Boulevard,  Arlington,  VA 
22230,  (703)  292-8980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Postdoctoral  Research  Associates  in 
Experimental  Computer  Science  proposals 
submitted  in  response  to  the  program 
announcement  (NSF  97-169). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  26,  2000. 
Karen  J.  York. 

Committee  Management  Officer. 

[FR  Doc.  00-33437  Filed  12-29-00;  8:45  am) 

BILLING  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  information 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  annoimces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date  and  Time:  )anuary  23-26,  2001;  8:30 
a.m.-5:00  p.m. 

Place:  The  River  Inn,  Board  Room,  924 
25th  Street,  NW.,  Washington  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Ephraim  Glinert,  Deputy 
Division  Director,  Division  of  Information 
and  Intelligent  Systems,  Room  1115,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  292- 
8930. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  and  Data  Management  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  27,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-33438  Filed  12-29-00;  8:45  am] 

BtLUNQ  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Information  and  Intelligent  Systems 
(#1200): 

Date/Time:  January  15-16,  2001;  8:30 
a.m.-5:00  p.m.;  January  22-23,  2001;  8:30 
a.m.-5:00  p.m.;  January  23-24,  2001;  8:30 
a.m.-5:00  p.m.;  January  25-26,  2001;  8:30 
a.m.-5:00  p.m.;  January  30.  2001;  8:30  a.m.- 
5:00  p.m.;  January  31-February  1,  2001;  8:30 
a.m.-5:00  p.m. 

Type  of  Meetings:  Gosed. 

Contact  Persons:  Ephraim  Glinert,  Division 
of  Information  and  Intelligent  Systems,  Room 
1115,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  292-8930. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof»osals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  26,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-33441  Filed  12-29-00;  8:45  am] 

BHJJNOCOOE  75S6-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Dates  &■  Times:  January  29-30,  2001;  8 
A.M.-5  P.M. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  380,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  La  Verne  D.  Hess, 
Program  Director,  Electronic  Materials 
Program,  Division  of  Materials  Research. 
Room  1065.  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington.  VA 
22230,  Telephone  (703)  292-4937. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Rnancial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  support  for  the  FY 
2001  Nanoscale  Science  and  Engineering 
(NSE)  Initiative.  Nanoscale  Interdisciplinary 
Research  Teams  (NIRT)  Structures, 
Phenomena,  and  Quantum  Control  (SPQC) 
proposals. 

Reason  for  Closing:  The  proposals  being 
evaluated  include  information  of  a 
proprietary  or  confidential  natiu*.  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  26.  2000. 
Karen  ].  York, 

Committee  Management  Officer. 

[FR  Doc.  00-33434  Filed  W-29-00;  8:45  am) 

BNJJNO  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463  as  amended],  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Dates  &■  Times:  January  22-23.  2001;  8 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  380,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Guebre  X.  Tessema, 
Program  Director,  National  Facilities  and 
Instrumentation  Program,  Division  of 
Materials  Research.  Room  1065,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  292- 
4943. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  support  for  the  FY 
2001  Nanoscale  Science  and  Engineering 
(NSE)  Initiative.  Nanoscale  Interdisciplinary 
Research  Teams  (NIRT)  Synthesis, 
Structures,  Phenomena,  and  Quantum 
Control  (SPQC)  proposals. 

Reason  for  Closing:  The  proposals  being 
evaluated  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
saleuies  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  December  27,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-33435  Filed  12-29-00;  8:45  am] 
BILIJNG  CODE  7SSS-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date/Time:  February  12th-13th,  2001;  8 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  390,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Andrew  J.  Lovinger. 
Program  Director,  Polymers  Program, 
Division  of  Materials  Research,  Room  1065, 
National  Science  Foundation,  Arlington,  VA 
22230.  Telephone  (703)  292-4933. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  FY2001  Nanoscale 
Exploratory  Research  (NER)  Proposals  by  the 
Polymers  Program. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  27,  2000. 
Karen  |.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-33440  Filed  12-29-00;  8:45  am] 

BtLUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-20] 

Department  of  Energy;  Three  Mile 
Island,  Unit  2,  independent  Spent  Fuel 
Storage  Installation;  Notice  of 
Docketing  of  Materials  License  SNM- 
2508  Amendment  Application 

By  letter  dated  October  4,  2000,  the 
U.S.  Department  of  Energy  (DOE) 
submitted  an  application  to  the  Nuclear 
Regulatory  Commission  (NRC  or  the 
Commission),  in  accordance  with  10 
CFR  Part  72,  requesting  the  amendment 
of  the  Three  Mile  Island,  Unit  2  (TMI- 
2)  independent  spent  fuel  storage 


installation  (ISFSI)  license  (SNM-2508) 
for  the  ISFSI  located  at  Idaho  Falls, 
Idaho.  DOE  is  seeking  Commission 
approval  to  amend  the  materials  license 
and  the  ISFSI  Technical  Specifications 
to  grant  an  exemption  to  the 
requirements  of  10  CFR  72.184, 
Safeguards  Contingency  Plan.  The 
exemption  would  allow  DOE  to  provide 
safeguards  contingency  planning  as  part 
of  the  safeguards  resources  currently    • 
provided  for  the  Idaho  National 
Engineering  and  Envirorunental 
Laboratory,  where  the  TMI-2  ISFSI  is 
located.  DOE  is  also  seeking 
Commission  approval  to  amend  the 
Technical  Specifications  to  revise 
language  regarding  the  physical 
protection  plan,  spent  fuel  contents, 
ASME  Code  exceptions,  technical 
specifications  bases  control  program, 
and  essential  program  control.  The 
requested  changes  do  not  appear  to 
affect  the  design,  operation, 
maintenance,  or  surveillance  of  the 
ISFSI. 

This  application  was  docketed  under 
10  CFR  Part  72;  the  ISFSI  Docket  No.  is 
72-20  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commission's 
approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunity  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or, 
if  a  determination  is  made  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  public  health  and 
safety  will  be  significantly  affected,  take 
immediate  action  on  the  amendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  action  taken  and  an 
opportunity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

For  further  details  with  respect  to  this 
application,  see  the  apphcation  dated 
October  4,  2000,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD  or  from  the  publicly 
available  records  component  of  NRC's 
document  system  (ADAMS).  ADAMS  is 
accessible  fi-om  the  NRC  Web  site  at 
Http://www.nrc.gov/NRC/ADAMS/ 
index.html  (the  Public  Electronic 
Reading  Room).  . 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-33454  Filed  12-29-00;  8:45  am] 
BNJJNG  COOE  7S90-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3521] 

Advisory  Committee  on  International 
Law;  Notice  of  Committee  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
Friday,  February  2,  2001,  from  10  a.m. 
to  approximately  5  p.m.,  as  necessary, 
in  Room  1205  of  the  United  States 
Department  of  State.  2201  C  Street,  NW., 
Washington,  DC.  The  meeting  will  be 
chaired  by  the  Acting  Legal  Adviser  of 
the  Department  of  State,  James  H. 
Thessin,  and  will  be  open  to  the  public 
up  to  the  capacity  of  the  meeting  room. 
The  meeting  will  discuss  the 
International  Law  Commission's  draft 
articles  on  State  Responsibility,  the 
question  of  a  right  to  a  remedy  under 
international  law  for  human  rights 
violations,  the  proposed  Coimcil  of 
Europe  Computer  Crime  Convention, 
recent  legal  developments  relating  to 
international  criminal  tribunals,  cases 
pending  before  the  International  Court 
of  Justice,  and  other  current  topics. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  access  to  the  session  should,  by 
Wednesday,  January  31,  2001,  notify  the 
Office  of  the  Assistant  Legal  Adviser  for 
United  Nations  Affairs  (telephone  (202) 
647-2767)  of  their  name,  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
number  in  order  to  arrange  admittance. 
This  includes  both  government  and 
non-government  admittance.  All 
attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  IDs 
will  be  required  for  admittance:  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID.  Because  an  escort  is  required  at  all 
times,  attendees  should  expect  to 
remain  in  the  meeting  for  the  entire 
morning  or  afternoon  session. 

Dated:  December  22,  2000. 
D.  Stephen  Mathias, 

Assistant  Legal  Adviser  for  United  Nations 

Affairs,  U.S.  Department  of  State. 

[FR  Doc.  00-33431  Filed  12-29-00;  8:45  am] 
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ACnON:  Notice  of  intent. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Anchorage,  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA),  and  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF). 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.],  and  the  Coimcil  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  the  Federal 
Highway  Administration  (FHWA)  is 
issuing  this  notice  to  advise  the  public 
that  an  environmental  impact  statement 
(EIS)  will  be  prepared  for  a  proposed 
transportation  improvement  project  in 
the  Municipality  of  Anchorage  (MOA), 
Alaska.  The  purpose  of  the  proposed 
project  is  to  mitigate  congestion  along 
an  existing  transportation  corridor  and 
to  provide  for  future  transportation 
demands. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
A.  Haugh.  Environmental/Right-of-way 
Specialist,  Federal  Highway 
Administration,  Alaska  Division  Office, 
709  W.  9th  Street,  Room  851,  P.O.  Box 
21648,  Jimeau,  Alaska  99802-1648. 
Telephone  907/586-7430.  Jim  Childers, 
P.E.,  Project  Manager,  Alaska 
Department  of  Transportation  and 
Public  Facilities,  Preliminary  Design  & 
Environmental,  P.O.  Box  196900, 
Anchorage,  Alaska  99519-6900. 
Telephone  907/269-0544. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Highway  Administration 
(FHWA),  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF).  intends  to 
prepare  an  EIS  on  a  proposal  to  relieve 
congestion  on  the  New  Seward  Highway 
from  Rabbit  Creek  Road  to  36th  Avenue 
(Interstate  Route  I-A3-1)  and  to  provide 
for  futiu^  transportation  demand  in  the 
corridor.  Alternatives  under ' 
consideration  include  but  are  not 
limited  to: 

(1)  No  build;  continued  current  use  of 
roadways,  may  include  short-term 
minor  restoration  types  of  activities 
(safety  and  maintenance  improvements) 
that  maintain  continuing  operation  of 
the  existing  roadway; 

(2)  Highway  mainline,  frontage  road, 
and  bicycle/pedestrian  improvements, 
including  new  grade  separations  for 
improved  east-west  mobility  and/or 
modifications  to  existing  interchanges; 

(3)  Transportation  System 
Management  (TSM)  and/or 
Transportation  Demand  Management 
(TDM)  Strategies; 

(4)  Traffic  Operations/Intelligent 
Transportation  Systems  (ITS); 

(5)  Public  Transit  Improvements: 

•  Commuter  rail  strategies 

•  Light  rail  strategies 

•  Other  transit  improvements; 


(6)  Other  improvements  to  the 
existing  arterial  road  system.  The 
Campbell  Creek  wetlands  and  the 
Areavkide  Trails  System  would  be 
accommodated  as  part  of  the  proposed 
action  alternatives.  The  project  corridor 
is  not  currently  served  by  other  modes 
of  public  transportation,  such  as  the 
"People  Mover"  bus  system  or  the 
Alaska  Railroad. 

The  proposed  project  is  necessary  to 
meet  Anchorage's  future  transportation 
needs.  An  increase  in  population  as 
well  as  new  commercial  and  residential 
development  in  south  and  east 
Anchorage  have  resulted  in  a  need  to 
improve  travel  to  and  from  these  areas. 
The  proposed  action  is  an  integral  part 
of  the  Anchorage  Metropolitan  Area 
Transportation  Study  (AMATS)  Long 
Range  Transportation  Plan  and 
Transportation  Improvements  Plan,  and 
the  MOA  Official  Streets  and  Highways 
Plan. 

The  Anchorage  area  is  currently  Usted 
as  a  serious  non-attainment  area  relative 
to  carbon  monoxide  emissions.  This 
non-attainment  is  in  part  a  residt  of 
traffic  congestion.  The  proposed  action 
would  aid  in  relieving  traffic  congestion 
in  south  Anchorage. 

The  scoping  process  will  include  the 
use  of  newsletters,  internet  website,  and 
meetings  soliciting  comments  from 
appropriate  Federal.  State,  and  local 
agencies,  beginning  in  December,  2000 
and  continuing  throughout  2001.  Private 
organizations  and  citizens  who  have  an 
interest  in  this  proposal  will  also  be 
notified.  A  public  hearing  will  be 
scheduled  and  a  series  of  public 
meetings  will  be  held  in  the 
communities  adjacent  to  and  served  by 
the  New  Seward  Highway.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  meetings  and  hearing.  To  ensure 
that  the  full  range  of  issues  related  to 
this  proposed  action  are  addressed  and 
all  significant  issues  identified,  written 
public  input,  comments  and  suggestions 
on  environmental  issues  or  concerns 
related  to  the  proposed  improvements 
are  invited  from  all  interested  parties. 
Comments  shoidd  be  submitted  to  the 
Federal  Highway  Administration 
(FHWA)  or  the  Alaska  Department  of 
Transportation  and  Public  Facilities 
(ADOT&PF)  at  the  addresses  provided 
above.  (Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20-205. 
Highway  Research.  Planning  and 
Construction) 

Dated:  December  20,  2000. 
Karen  A.  Schmidt, 

Assistant  Division  Administrator. 

[FR  Doc.  00-33376  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[DockM  NumtMr:  MARAD-200Q-«584] 

Requested  Administrative  Waiver  of 
ttM  Coastwise  Trade  Ljiws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
NEELTJE. 

summary:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD 's  regulations  at 
46  CFR  Part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
February  1,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-8584. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  S.W.,  Washington,  D.C.  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  jmd  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-832  Room  7201. 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  Telephone  202-366-5129. 
SUPP1.EMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 


requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  niunber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  NEELTJE.  Owner:  Bradley  T. 
Marshall. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"L.O.A.— 62  feet,  L.O.D.— 51  feet. 
Beam — 12  feet.  Displacement — 35  tons." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Yacht  charters  carrying  not  more  than 
12  passengers.  Mr.  Marshall  uses  the 
boat  primarily  for  personal  pleasure 
sailing.  He  intends  to  engage  in 
occasional  charter  activity."  Geographic 
region:  "Chesapeake  Bay,  Delaware 
River,  Intracoastal  Waterway  from 
Norfolk,  VA  through  Florida.  Note— 
NEELTJE  is  suitable  for  inland 
waterway  use  only  and  will  not  engage 
in  ocean  charters." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1902.  Place  of 
construction:  Waddinxveen,  The 
Netherlands. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "This  waiver  will  have  no 
direct  impact  on  other  commercial 
vessel  operators.  This  vessel  will  be 
used  for  small  yacht  charters.  There  are 
a  large  number  of  small  vessels  engaged 
in  this  type  of  charter,  and  the  only 
possible  impact  would  be  a  very  small 
increase  in  competition.  Most  charter 
customers  are  very  specific  in  seeking 
out  charter  vessels  with  exactly  the 
characteristics  and  amenities  they 
desire.  NEELTJE  is  an  antique  cargo 
vessel  that  has  been  converted  into  a 
yacht  and  as  such  is  unique.  There  are 
no  other  vessels  of  her  type  currently  in 


the  U.S.  The  vessel  is  traditionally 
rigged  and  as  such  is  very  difficult  to 
sail.  The  vessel  is  also  slow  in  light 
winds  (imder  12  knots),  and  will  not  be 
to  everyone's  liking.  In  fact,  those  who 
would  be  likely  to  charter  a  vessel  like 
NEELTJE  would  be  few  and  would  have 
to  have  a  specialized  interest  in  sailing 
an  antique  vessel.  The  vessel's 
competitiveness  is  further  limited  by 
her  flat-bottom  design  and  absence  of  a 
keel,  rendering  her  imsuitable  for  ocean 
sailing.  As  such,  the  impact  NEELTJE 
would  have  on  the  modem  yacht  charter 
business  would  be  negligible." 

With  regard  to  the  operations  of  existing 
operators,  there  are  no  other  vessels  of 
NEELTJE's  type  currently  in  the  U.S. , 
although  there  are  many  other  types  of 
traditional  sailing  vessels  engaged  in  the 
charter  business  in  the  speciflc  geographic 
region.  There  are  ample  customers  for  such 
charter  business  that  the  impact  on  existing 
operators  of  the  presence  of  another  unique 
sailing  vessel  with  limited  appeal  would  be 
negligible. 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  only 
possible  impact  woiild  be  positive 
insofar  as  all  futiue  repairs  and 
modifications  will  be  done  in  U.S. 
boatyards.  Since  Mr.  Marsheill  acquired 
the  vessel  three  years  ago  he  has  already 
spent  over  $100,000  in  U.S.  boat  repair 
facilities." 

Dated:  December  27,  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  00-33445  Filed  12-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2000-6585] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Liniirs 

AGENCY:  Maritime  Adnunistration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
WELLS  GRAY. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 


Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  Part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
February  1,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-8585. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  Telephone  202-366-5129. 

SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  fi-om  interested 
parties.  Comments  should  refer  to  the 
docket  niunber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regiilations  at  46  CFR  Part  388. 
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Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  WELLS  GRAY.  Owner:  Captain 
Albert  R.  Manchester. 

(2)  Size,  capacity  and  toimage  of 
vessel.  According  to  the  applicant: 
"SIZE:  Length— 48'3'',  Beam  11'6'', 
Depth  6'3''.  CAPACITY:  Six  passengers. 
TONNAGE:  23  tons  gross/18  tons  net." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Charter.  Including  wildlife  viewing, 
photography,  and  kayaking." 
Geographic  Region:  "Southeast  Alaska, 
Inside  Passage,  B.C.,  and  Puget  Soimd 
WA." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1927.  Place  of 
construction:  Vancouver,  B.C.  Canada. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  Wells  Gray  will  be 
offering  imique  and  personalized 
charters  that  I  feel  would  be  difficult  or 
impossible  to  find  among  existing 
operations.  In  contrast  with  other 
operators  I  wish  to  accommodate 
families  and  small  groups  of  two  to  foiu 
persons  seeking  an  affordable, 
personalized,  and  educational 
experience.  Coupled  with  the  strong 
demand  for  charters  in  my  area  of 
operation  I  think  impact  on  existing 
operators  to  be  practically  non- 
existent." "Typically,  and  with  sound 
economic  reason,  most  small  vessel 
charter  operators  in  my  area  are 
targeting  6  passenger  fishing  trips  or  a 
minimiun  of  between  6  to  1 2  passengers 
on  toiuing  trips.  The  larger  vessel 
operators  consist  of  "Fast  Boat"  Day 
trips  carrying  up  to  60  persons  and  the 
larger  vessels  doing  overnight  tours 
might  carry  18  to  40  persons,  and,  of 
course,  the  cruise  ships  with  thousands 
aboard." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "Positive.  In 
excess  of  $150,000  has  been  spent  in 
rebuilding  the  Wells  Gray  in  the  Port 
Townsend,  WA  shipyard.  Future  work 
scheduled  for  2001  and  routine 
maintenance  will  be  done  there  as 
well." 

Dated:  December  27,  2000. 

By  Order  of  the  Maritime  Administrator. 
Toel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-33446  Filed  12-29-00;  8:45  am) 

BILUNG  CODE  4910-81-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-8349] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  March  2,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  noUce  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management.  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Niunber. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  9  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Edward 
Jettner,  NHTSA,  400  Seventh  Street, 
SW.,  Room  5320,  NPS-1 1  .Washington. 
DC  20590. 

Mr.  Jettner's  telephone  niunber  is 
(202)  366-^917.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  dociunent.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)),  an 
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agency  must  ask  for  public  comment  on 
the  following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

hi  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  Assigning  DOT  Code  Numbers 
(Gla2dng  Material  Manufacturers). 
0^a  Control  Number:  2127-0038. 
Affected  Public:  Business  or  for-profit. 
Abstract:  Tide  49,  Chapter  30115  of 
the  U.S.  Code  specifies  that  the 
Secretary  of  Transportation  shall  require 
every  manufacturer  or  distributor  of  a 
motor  vehicle  or  motor  vehicle 
equipment  to  furnish  the  distributor  or 
dealer  at  the  time  of  delivery 
certification  that  each  item  of  motor 
vehicle  equipment  conforms  to  all 
applicable  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS). 

Using  this  authoritv,  the  agency 
issued  FMVSS  No.  571.205,  "Glazing 
Materials".  This  standard  specifies 
requirements  for  glazing  materials  for 
use  in  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  buses, 
motorcycles,  slide-in  campers  and 
pickup  covers  designed  to  carry  persons 
while  in  motion.  Also,  this  standard 
specifies  certification  and  marking  of 
each  'piece  of  glazing  materials. 
Certification  for  the  items  listed  comes 
in  the  form  of  a  label,  tag  or  marking  on 
the  outside  of  the  motor  vehicle 
equipment  and  is  permanently  affixed 
and  visible  for  the  life  of  the  motor 
vehicle  equipment. 

The  purpose  of  this  standard  is  to  aid 
in  reducing  injuries  resulting  from 
impact  to  glazing  surfaces,  and  to  ensure 
a  necessary  degree  of  transparency  for 
driver  visibility.  Both  glass  and  plastics 
are  considered  to  be  glazing  materials 
which  provide  safety  and  minimize  the 
possibility  of  occupants  being  thrown 
through  the  vehicle  window  in  the 
event  of  a  crash. 


Estimated  Annual  Burden:  11.5  hours. 
Number  of  Respondents:  23. 

Issued  on:  December  26,  2000. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-33412  Filed  12-29-00;  8:45  am] 
BILUNG  CODE  401O-6S-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  NHTSA-00-8350] 

Reports,  Fonns,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

summary:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  fitjm 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval, 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  March  2,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
bom  9  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Edward 
Jettner.  NHTSA,  400  Seventh  Street, 
SW.,  Room  5320.  NPS-1  I.Washington, 
DC  20590. 

Mr.  lettner's  telephone  number  is 
(202)  366-4917.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 


approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
siich  a  document.  Under  OMB's 
regulation  (at  5CFR  1320.8(d)).  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

(iii)  how  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  how  to  minimize  the  biu'den  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
me(^anical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  Consolidated  Labeling 
Requirements  for  Motor  Vehicles 
(Except  the  VIN) 
OMB  Control  Number.  2127-0512. 
Affected  Public:  Business  or  for-profit. 
Abstract:  A9  U.S.C.  30111  authorizes 
the  issuance  of  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS)  and 
regulations.  The  agency,  in  prescribing 
a  FMVSS  or  regulation  considers 
available  relevant  motor  vehicle  safety 
data,  and  consults  with  other  agencies 
as  it  deems  appropriate.  Further,  the 
statute  mandates  that  in  issuing  any 
FMVSS  or  regulation,  the  agency 
considers  whether  the  standard  or 
regulation  is  "reasonable,  practicable 
and  appropriate  for  the  particular  type 
of  motor  vehicle  or  item  of  motor 
vehicle  equipment  for  which  it  is 
prescribed,"  and  whether  such  a 
standard  will  contribute  to  carrying  out 
the  purpose  of  the  Act.  The  Secretary  is 
authorized  to  invoke  such  rules  and 
regulations  as  deemed  necessary  to 
carry  out  these  requirements.  Using  this 
authority,  the  agency  issued  the 
following  FMVSS  and  regulations, 
specifying  labeling  requirements  to  aid 
the  agency  in  achieving  many  of  its 
safety  gods: 


FMVSS  105.  Hydraulic  and  Electric 
Brake  Systems; 

FMVSS  135,  Passenger  Car  Brake 
Systems; 

FMVSS  205,  Glazing  Materials; 

FMVSS  209,  Seat  Belt  Assemblies; 
and 

Part  567,  Certification. 

FMVSS  105,  Hydraulic  and  Electric 
Brake  Systems  and  FMVSS  135, 
Passenger  Car  Brake  Systems  require 
that  each  vehicle  shall  have  a  brake 
fluid  warning  statement  in  letters  at 
least  one-eighth  of  a  inch  high  on  the 
master  cylinder  reservoirs  and  located 
so  as  to  be  visible  by  direct  view. 

FMVSS  205,  Glazing  Materials, 
requires  that  manufacturers  mark  their 
automotive  glazing  vdth  certain  label 
information,  including: 

Manufacturer's  distinctive  trademark; 

Manufactiirer's  "DOT"  code  number; 

Model  of  glazing  (alpha-numerical 
designation);  and 

Type  of  glazing  (there  are  currently  21 
items  of  glazing  ranging  fi-om  plastic 
windows  to  bullet  resistant 
windshields). 

In  addition  to  these  requirements 
which  apply  to  all  glazing,  certain 
specialty  items  such  as  standee 
windows  in  buses,  roof  openings  and 
interior  partitions  made  of  plastic 
require  that  the  manufacturer  affix  a 
removable  label  to  each  item.  The  label 
specifies  cleaning  instructions  which 
will  minimize  the  loss  of  transparency. 
Other  information  may  be  provided  by 
the  manufacturer  but  is  not  required. 
FMVSS  209,  Seat  Belt  Assemblies, 
requires  safety  belts  to  be  labeled  with 
the  year  of  manufacture,  the  model,  and 
the  name  or  trademark  of  the 
manufacturer  (S4.5(j)).  Additionally, 
replacement  safety  belts  that  for  specific 
models  of  motor  vehicles  must  have 
labels  or  accompanying  instruction 
sheets  to  specify  the  applicable  vehicle 
models  and  seating  positions  (S4.5(k)). 
All  other  replacement  belts  are  required 
to  be  accompanied  by  an  installation 
instruction  sheet  (S4.1(k)). 

Seat  belt  assemblies  installed  as 
original  equipment  in  new  motor 
vehicles  need  not  be  required  to  be 
labeled  with  position/model 
information.  This  information  is  only 
useful  if  the  assembly  is  removed  with 
the  intention  of  using  the  assembly  as  a 
replacement  in  another  vehicle;  this  is 
not  a  common  practice. 

Part  567,  Certification,  responds  to  49 
U.S.C.  30111  that  requires  each 
manufacturer  or  distributor  of  motor 
vehicles  to  furnish  to  the  dealer  or 
distributor  of  the  vehicle  a  certification 
that  the  vehicle  meets  all  applicable 
FMVSS.  This  certification  is  required  by 
that  provision  to  be  in  the  form  of  a 
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label  permanently  affixed  to  the  vehicle. 
Under  49  U.S.C.  32504,  vehicle 
manufacturers  are  directed  to  make  a 
similar  certification  with  regard  to 
bumper  standards.  To  implement  this 
requirement.  NHTSA  issued  49  CFR 
part  567.  The  agency's  regulations 
establish  form  and  content  requirements 
for  the  certification  labels. 

Estimated  Annual  Burden:  72959 
hours. 

Number  of  Respondents:  1214. 

Issued  on:  December  26,  2000. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-33413  Filed  12-29-00;  8:45  am) 

BILUNG  CODE  4910-59-f> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-8459;  Notice  1] 

Continental  General  Tire,  Inc.,  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Continental  General  Tire.  Inc., 
(Continental)  has  determined  that 
approximately  22,500  P235/75R15 
Grabber  AT  OWL  passenger  car  tires  do 
not  meet  the  labeling  requirements 
mandated  by  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  109, 
"New  Pneumatic  Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Continental  has  petitioned  for 
a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

FMVSS  No.  109  requires  that  each  tire 
shall  have  permanently  molded  into  or 
onto  both  sidewalls  the  actual  number 
of  plies  in  the  sidewall,  and  the  actual 
number  of  plies  in  the  tread  area  if 
different.  (S4.3(e)). 

The  noncompliance  with  S4.3(e) 
relates  to  the  mold  niunber.  Mold 
niunbers  33316  and  33317  ran  for  the 
production  period  of  March  28,  1999 
through  August  25,  2000  with  an 
incorrect  sidewall  stamping.  The 
stamping  at  the  rim  line  read:  "Tread  5 
plies — 2  Steel  +  2  Polyester  +1  Nylon." 
It  should  have  read:  Tread  4  Plies — 2 
Steel  +  2  Polyester. 


Continental  states  that  the  sidewalls 
of  the  tire  have  all  the  proper  markings, 
except  the  subject  plies,  per  49  CFR 
Section  571.109  and  that  in  all 
applications  the  tire  service  information 
is  correct  and  no  unsafe  conditions 
would  be  created  due  to  the 
noncompliance. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argvunents  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  (30  days  after  Publication 
Date). 

(49  U.S.C.  301118,  301120:  delegaUons  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  26.  20O0. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  00-33411  Filed  12-29-00;  8:45  am] 

BILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-8247;  Notice  1] 

Cooper  Tire  &  Rubber  Company, 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Cooper  Tire  &  Rubber  Company 
(Cooper)  has  determiiied  that 
approximately  8,824  motorcycle  tires 
produced  at  the  Melksham,  England, 
tire  manufacturing  facility  of  Cooper- 
Avon  Tyres  Limited,  do  not  meet  the 
labeling  requirements  mandated  by 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119,  "New  PneumaUc 
Tires  for  Vehicles  Other  than  Passenger 
Cars". 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Cooper  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
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This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  noncompliance  relates  to  the 
mislabeling  of  approximately  8,824 
tires.  The  tires,  produced  during  the 
first  twenty  weeks  of  2000,  are  the 
MT90-16  71H,  Load  Range  B, 
motorcycle  tires  sold  to  one  original 
equipment  manufacturer/customer 
under  the  brand  names  AVON  MT90-16 
Roadrunner,  AVON  MT90-16  Gangster, 
and  Avon  MT90-16  Indian.  These  tires 
were  produced  with  the  incorrect 
maximum  load  rating  on  the  serial  side 
of  the  tire  during  the  first  through  the 
twentieth  production  weeks  of  2000. 
Approximately  8,124  of  the  tires 
involved  have  been  accounted  for  in 
either  Cooper's  inventory  or  the 
inventory  of  original  equipment 
manufacturer/customer,  leaving  em 
estimated  700  tires  not  accounted  for  in 
either  inventory. 

According  to  Cooper,  this  mislabeling 
does  not  present  a  safety-related  defect. 
The  tires  involved  are  designed  to  carry 
a  heavier  load  {770  lbs.)  than  the 
incorrect  labeling  specified  (760  lbs.). 
Consequently,  any  misapplication  of  the 
tire  would  be  for  the  user  to  carry  a 
lighter  load  than  the  load  for  which  the 
tires  are  designed.  The  tires  produced 
from  this  mold  during  the 
aforementioned  production  periods 
comply  with  all  other  requirements  of 
49  CFR  571.119. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  conunents  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  piusuant  to  the 
authority  indicated  below.  Comment 
closing  date:  February  1,  2001. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 


Issued  on:  December  26,  2000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  00-33410  Filed  12-29-00;  8:45  am) 

BIUJNG  CODE  4910-S»-I> 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
AdmlnistratkMY  (RSPA) 

[Docket  No.  RSPA-98-4470] 

Pipeline  Safety:  Meetings  of  Pipeline 
Safety  Advisory  Committees 

AGENCY:  Office  of  Pipeline  Safety, 

Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Notice  of  advisory  conunittee 

meetings. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  1)  notice 
is  given  of  the  following  meetings  of  the 
Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  (THLPSSC).  Both 
the  TPSSC  and  the  THLPSSC  are 
statutorily  mandated  advisory 
committees  that  advise  the  RSPA's 
Office  of  Pipeline  Safety  (OPS)  on 
proposed  safety  standards  and  other 
safety  policies  for  hazardous  liquid  and 
natural  gas  pipelines.  Each  committee 
has  an  authorized  membership  of  15 
persons — five  each  representing 
government,  industry,  and  the  public. 
The  committees  typically  meet  twice  a 
year,  in  May  and  November.  However, 
the  next  advisory  committee  meetings 
will  be  held  on  February  6-7,  2001,  to 
edlow  the  committees  to  review  several 
proposed  rules  early  in  the  year  to  allow 
for  the  timely  completion  of  these 
projects. 

ADDRESSES:  You  may  submit  written 
comments  by  mail  or  deliver  to  the 
Dockets  Facility,  U.S.  Department  of 
Transportation.  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  It  is  open  from  10  ajn.  to 
5  p.m.,  Monday  through  Friday,  except 
federal  holidays.  You  also  may  submit 
written  comments  to  the  docket 
electronically.  To  do  so,  log  onto  the 
following  Internet  Web  address:  http:// 
dms.dot.gov.  Click  on  "Help  & 
Information"  for  instructions  on  how  to 
file  a  document  electronically.  All 
written  comments  should  identify  the 
docket  number  stated  in  the  headiilg  of 
this  notice.  Anyone  desiring 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 


The  conference  room  numbers  for  this 
meeting  will  be  posted  on  the  OPS  web 
page  approximately  15  days  before  the 
meeting  date  at  http://ops.dot.gov. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Juan  Carlos  Martinez  at 
(202)  366-1933. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Whetsel,  OPS,  (202)  366-4431  or 
Richard  Huriaux,  OPS,  (202)  ^66-4565, 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  February  6,  2001,  at  9  a.m.,  the 
Technical  Pipeline  Safety  Standards  • 
Committee  (TPSSC)  will  meet.  The 
preliminary  agenda  includes  discussion 
of  the  following  issues: 

1.  Pipeline  Integrity  Management  in 
High  Consequence  Areas  (Gas 
Transmission  Pipeline). 

2.  Revision  to  Gas  Incident/ Annual 
Report  Form. 

3.  Gas  Gathering  Line  Definition. 

4.  Plastic  Pipe  Data  Committee. 

On  Tuesday,  February  6,  2001,  from 
1-4  p.m.,  the  TPSSC  will  be  joined  by 
members  of  the  Technical  Hazardous 
Liquid  Kpeline  Safety  Standards 
Committee  (THLPSSC)  for  a  joint 
session.  The  preliminary  agenda 
includes  discussion  of  the  following 
topics: 

1 .  An  Overview  of  the  State  of  the 
Pipeline  Safety  Program  (including 
Reauthorization,  Inspector  General  and 
General  Accounting  Office  Reports,  and 
National  Transportation  Safety  Board 
Recommendations,  Research  and 
Development  Plans). 

2.  Drug  Testing — Notice  of  Proposed 
Rulemaking  (Vote). 

On  Wednesday.  February  7,  2001, 
from  9  a.m.-ll  a.m.,  the  joint  meeting 
will  continue  with  a  demonstration  of 
the  National  Pipeline  Mapping  System 
(NPMS).  The  Committee  will  also  hear 
a  report  on  concepts  for  community 
right-to-know  reporting. 

The  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
will  meet  on  Wednesday  afternoon  from 
1  p.m.-4  p.m.  The  preliminary  agenda 
includes  discussion  of  the  following 
topics: 

1.  Producer — Operated  Outer 
Continental  Shelf  Gas  &  Hazardous 
Liquid  Pipelines  that  Cross  Directly  into 
State  Water — Notice  of  Proposed 
Rulemaking  (Vote). 

2.  Pipeline  Integrity  Management  in 
High  Consequence  Areas  for  Hazardous 
Liquid  Pipelines  <  500  Miles — Notice  of 
Proposed  Rulemaking  (Vote). 
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3.  Controlling  Corrosion  on 
Hazardous  Liquid  and  Carbon  Dioxide 
Pipelines — Notice  of  Proposed 
Rulemaking  (Vote). 

4.  Advisory  on  Response  Plans  Under 
the  Oil  Pollution  Act. 

All  three  meetings  are  open  to  the 
public.  An  opportunity  will  be  provided 
for  the  public  to  make  short  statements 
on  the  topics  under  discussion.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  Juan  Carlos  Martinez, 
Room  7128,  Department  of 
Transportatiori,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone  (202)  366-1933,  not 
later  than  January  26,  2001,  on  the  topic 
of  the  statement  and  the  time  requested 
for  presentation.  The  presiding  officer  at 
each  meeting  may  deny  any  request  to 
present  an  oral  statement  and  may  limit 
the  time  of  any  presentation. 

Authority:  49  U.S.C.  60102,  60115. 

Issued  in  Washington,  DC  on  December  22, 
2000. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  00-33255  Filed  12-29-00:  8:45  am] 
BIUJNG  CODE  4910-eO-F 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33973] 

Dallas  Area  Rapid  Transit— Acquisition 
and  Operation  Exemption— Lines  of 
Union  Pacific  Railroad  Company 

Dallas  Area  Rapid  Transit  (DART),  a 
political  subdivision  of  the  State  of 
Texas,  has  filed  a  notice  of  exemption 
imder  49  CFR  1150.41  to  acquire  (by 
purchase)  approximately  .75  miles  of 
rail  line  owmed  by  Union  Pacific 
Railroad  Company  (UP)  between 
approximately  milepost  746.25  and 
approximately  milepost  745.5  in  the 
vicinity  of  Rowlett,  TX.i  DART  certifies 
that  its  projected  revenues  will  not 
result  in  the  creation  of  a  Class  II  or 
Class  I  rail  carrier. 

The  earliest  the  transaction  could  be 
consummated  was  December  21,  2000, 


'  Applicant  states  that  it  will  grant  trackage  rights 
to  UP  (or  UP's  designee)  on  the  subject  line  and  that 
freight  railroad  operations  on  the  subject  line  will 
be  conducted  by  UP  (or  UP's  designee)  pursuant  to 
the  trackage  rights.  According  to  DART,  UP  (or  UPs 
designee)  will  seek  the  Board's  approval  for  the 
trackage  rights  in  a  separate  filing. 


the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33973,  must  be  filed  with 
the  Siuface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  1350  Eye  Street,  NW.,  Suite  200, 
Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"VyWW.STB.DOT.GOV." 

Decided:  December  22,  2000. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-33366  Filed  12-29-00;  8:45  am] 
BILUNG  CODE  491S-0(M> 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  229 

[Doclwt  No.  FRA  2000-8545,  Notice  No.  1] 

RIN  2130-AA89 

Locomotive  Cab  Sanitation  Standards 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  its 
regiilations  by  adding  standards  that 
address  toilet  and  washing  facilities  for 
employees  who  work  in  locomotive 
cabs.  The  proposal  provides  exceptions 
for  certain  existing  equipment  and 
operations,  and  establishes  servicing 
requirements. 

DATES:  Written  Comments:  Written 
comments  must  be  received  on  or  before 
March  5,  2001.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 

Public  Hearing:  A  public  bearing  will 
be  held,  if  requested,  in  Washington, 
D.C.  to  allow  interested  parties  the 
opportunity  to  comment  on  specific 
issues  addressed  in  the  NPRM.  FRA  will 
announce  at  a  later  date  in  the  Federal 
Register  if  a  hearing  has  been  requested 
and  the  date  and  location  of  the  hearing. 
ADDRESSES:  Written  Comments:  Submit 
one  copy  to  the  Department  of 
Transportation  Central  Docket 
Management  Facility  located  in  Room 
PI^^Ol  at  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590.  All  docket 
material  on  the  proposed  rule  will  be 
available  for  inspection  at  this  address 
and  on  the  Internet  at  http:// 
doms.dot.gov.  Docket  hoiu^  at  the  Nassif 
Building  are  Monday-Friday,  10:00  a.m. 
to  5:00  p.m.,  excluding  Federal  ■ 
holidays.  Persons  desiring  notification 
that  their  comments  have  been  received 
should  submit  their  comments  with  a 
stamped,  self-addressed  postcard.  The 
postcard  will  be  returned  to  the 
addressee  with  a  notation  of  the  date  on 
which  the  comments  were  received. 

Public  Hearing:  If  requested  by  a 
member  of  the  public,  the  date  and 
location  of  a  public  hearing  will  be 
annoimced  in  this  publication.  Requests 
for  a  pubUc  hearing  must  be  in  writing, 
and  must  be  addressed  to  the  FRA 
docket  clerk  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mattery,  Office  of  Safety 
Compliance,  Federal  Railroad 


Administration,  1120  Vermont  Avenue, 
NW.,  Mail  Stop  25,  Washington,  DC 
20590  (telephone:  202-493-6326),  or 
Christine  Beyer,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW.,  Mail  Stop  10, 
Washington,  D.C.  20590  (telephone: 
202-493-6027). 
SUPPLEMENTARY  INFORMATION: 

Background 

/.  Statutory  and  Regulatory  Fmmework 

The  Federal  Railroad  Administration 
(FRA)  has  broad  statutory  authority  to 
regulate  all  areas  of  railroad  safety.  Until 
July  5,  1994,  the  Federal  railroad  safety 
statutes  existed  as  separate  acts  found 
primarily  in  Title  45  of  the  United 
States  Code.  On  that  date  all  of  the  acts 
were  repealed  and  their  provisions  were 
recodified  into  Tide  49.  The  older  safety 
laws  were  enacted  in  piecemeal 
approach  and  addressed  specific  fields 
of  railroad  safety.  Pertinent  to  this 
proceeding,  the  Locomotive  Inspection 
Act  (the  "LIA"),  enacted  in  1911, 
prohibits  the  use  of  unsafe  locomotives 
and  authorizes  FRA  to  issue  standards 
for  locomotive  maintenance  and  testing. 
(Formerly  45  U.S.C.  22-34,  now  49 
U.S.C.  20701-20703.)  In  order  to  hirther 
FRA's  ability  to  respond  effectively  to 
contemporary  safety  problems  and 
hazards- as  they  arise  in  the  railroad 
industry,  the  Congress  enacted  the 
Federal  Railroad  Safety  Act  in  1970  (the 
"Safety  Act").  (Formerly  45  U.S.C.  421, 
431  et  seq..  now  SubtiUe  V  of  Title  49.) 
The  Safety  Act  grants  the  Secretary 
rulemaking  authority  over  all  areas  of 
railroad  safety  and  confers  all  powers 
necessary  to  detect  and  penalize 
violations  of  any  rail  safety  law.  This 
authority  was  subsequently  delegated  to 
the  FRA  Administi-ator.  (49  CFR  1.49.) 

Pursuant  to  this  statutory  authority, 
FRA  promulgates  and  enforces  a 
comprehensive  regulatory  program  to 
address  railroad  track,  signal  systems, 
railroad  communications,  rolling  stock, 
operating  practices,  passenger  train 
emergency  preparedness,  alcohol  and 
drug  testing,  locomotive  engineer 
certification,  and  workplace  safety.  In 
the  area  of  workplace  safety,  the  agency 
has  issued  a  variety  of  standards 
designed  to  protect  the  health  of 
railroad  employees.  For  instance,  FRA 
promulgated  ladder  and  handhold 
requirements  for  rail  equipment  in  order 
to  prevent  employee  falls  (49  CFR  Part 
231),  and  requires  locomotive  cab  floors 
and  passageways  to  remain  clear  of 
debris  and  oil  to  prevent  employee 
slips,  trips,  and  falls  (49  CFR  229.119). 
In  Part  218,  FRA  requires  blue  signal 
protection  to  prevent  employees 
working  on  railroad  equipment  fitim 


injuries  due  to  the  unexpected 
movement  of  the  equipment.  FRA 
addresses  the  risk  of  falling  bom 
railroad  bridges  and  of  being  struck  by 
moving  trains  in  49  CFR  Part  214.  * 

As  a  general  rule,  FRA  exercises  its 
statutory  jiuisdiction  over  railroad 
employee  working  conditions  where 
employees  are  engaged  in  duties  that  are 
intrinsic  to  railroad  operations,  that 
could  not  occur  in  typical  industrial 
settings,  and  when  the  hazard  falls 
within  the  scope  of  FRA's  expertise  to 
regulate.  Often,  railroad  working 
conditions  are  so  unique  that  a 
regulatory  body  other  than  FRA  would 
not  possess  the  requisite  expertise  to 
determine  appropriate  safety  standards. 
Historically,  the  concept  of  "railroad 
safety"  has  been  viewed  to  include  the 
health  and  safety  of  employees  when 
they  are  engaged  in  railroad  operations. 
In  its  Statement  of  Policy  concerning 
employee  workplace  safety  published  in 
1978,  FRA  stated 

The  term  "safety"  includes  health-related 
aspects  of  railroad  safety  to  the  extent  such 
considerations  are  integrally  related  to 
operational  safety  hazards  or  measures  taken 
to  abate  such  hazards. 

43  FR  10585.  Hazards  that  impact  the 
health  of  railroad  employees  engaged  in 
railroad  operations  may  also  result  in 
adverse  impacts  on  railroad  safety,  and 
so  there  is  often  a  logical  connection 
between  railroad  safety  and  employee 
healtii. 

In  part  229  of  Title  49  of  the  Code  of 
Federal  Regulations,  FRA  established 
minimum  federal  safety  standards  for 
locomotives.  These  regulations 
prescribe  inspection  and  testing 
requirements  for  locomotive 
components  and  systems,  and  minimum 
locomotive  cab  safety  requirements. 
However,  FRA's  existing  locomotive 
safety  standards  do  not  require 
sanitation  facilities  for  employees 
working  in  the  cab. 

The  statutory  and  regulatory 
treatment  of  locomotive  cab  sanitation 
by  the  pertinent  federal  and  state  bodies 
is  complex,  and  has  caused  some 
confusion  in  the  industry.  For  piuposes 
of  this  rulemaking,  it  is  important  to 
understand  where  the  legal  tensions 
occiir.  Generally,  requirements  for 
sanitation  in  the  workplace  are 
governed  by  the  U.S.  Occupational 
Safety  and  Health  Administration 
(OSHA);  ^  however  a  Federal  agency  can 
oust  OSHA  jurisdiction  by  issuing 
sanitation  standards  of  its  own,  as  FRA 


'  See.  29  CFR  Part  1910  (general  industry 
standards);  29  CFR  Part  1926  (construction  industry 
standards);  29  CFR  Part  1917  (marine  terminals):  29 
CFR  Part  1918  (longshoring  operations):  and  29  CFR 
Part  1928  (agricultural  operations). 
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is  proposing  to  do  in  this  proceeding.^ 
OSHA's  sanitation  standards  generally 
apply  to  permanent  places  of 
emjjloyment,  and  some  courts  have 
determined  that  a  locomotive 
constitutes  a  'permanent  place  of 
employment'  for  purposes  of  OSHA's 
jurisdiction  3  However,  by  operation  of 
an  existing  legislative  option,  a  state 
may  withdraw  from  the  Federal  OSHA 
program,  and  develop  and  enforce  its 
own  occupational  safety  and  health 
regulations.^  If  a  locomotive  is  situated 
in  a  'Federal-OSHA  state,'  the  Federal 
OSHA  standard  would  most  likely 
apply,  so  long  as  the  pertinent 
reviewing  court  concurred  with  the 
determination  that  a  locomotive 
constitutes  a  permanent  place  of 
employment.  However,  if  the 
locomotive  resides  in  a  'State-Plan 
state,'  any  state  locomotive  sanitation 
standard  may  be  nullified  because  the 
LIA  has  been  interpreted  to  occupy  the 
field  of  locomotive  safety,  including 
appurtenances  in  locomotives. 
ConsequenUy,  the  LIA  would  preempt 
state  provisions  relating  to 
appiutenances  in  locomotives,^  and 
federal  coiuls  have  held  that  a  toilet 
constitutes  an  appurtenance.^ 
Conversely,  and  despite  the  prevailing 
alternate  view,  certain  state  courts  in 
'Federal-OSHA  states'  have  ruled  that 
the  LIA  does  not  preempt  state 
regulation  of  flush  toilets  on 
locomotives,  and  those  states  have 
promulgated  and  enforce  such  standards 
within  their  boundaries.^ 

In  1992,  Congress  enacted  Section  10 
of  The  Rail  Safety  Enforcement  and 
Review  Act  (RSERA)  (Public  Law  102- 
365,  September  3,  1992,  codified  at  49 
U.S.C.  20103,  note)  in  response  to 
concerns  raised  by  employee 
organizations,  congressional  members, 
and  recommendations  of  the  National 
Transportation  Safety  Board  concerning 
working  conditions  in  locomotive  cabs. 
In  this  legislation,  Congress  included 
mandates  concerning  locomotive 
crashworthiness  and  cab  working 
conditions.  Section  10  of  RSERA, 
entitied  Locomotive  Crashworthiness 
and  Working  Conditions,  required  FRA 
"to  consider  prescribing  regulations  to 
improve  the  safety  and  working 
conditions  of  locomotive  cabs" 


''29  U.S.C.  653(b)(1). 

3  State  of  Maine  v.  Springfield  Tenninal  By..  CV- 
90-258,  citing  Ckide  v.  National  Solid  Waste 
Management  Ass'n.  505  U.S.  88  (1992). 

*  29  U.S.C.  667. 

s  Napier  v.  Atlantic  Coast  Une  RR..  272  U.S.  605 
(1926). 

^CSX  Transportation  v.  Pitz.  699  F.Supp.  127 
(W.D.  Mich.  1988). 

'  Norfolk  and  Western  By.  v.  Pennsylvania  Public 
Utility  Comm'n.  413  A.2d  1037  (Pa.  1980). 


throughout  the  railroad  industry.  In 
order  to  determine  whether  regulations 
would  be  necessary.  Congress  asked 
FRA  to 

assess  the  extent  to  which  environmental, 
sanitary  and  other  working  conditions  in 
locomotive  cabs  affect  productivity,  health 
and  the  safe  operation  of  locomotives. 

The  interest  Congress  placed  on 
locomotive  cab  sanitation  reflected 
concerns  for  railroad  safety,  employee 
productivity,  and  the  serious  health 
consequences  that  may  result  if 
employees  are  exposed  to  unsanitary 
conditions  or  lack  access  to  facilities.  It 
is  widely  known  that  exposure  to 
human  fecal  matter  or  untreated  sewage 
waste  can  lead  to  diarrheal  diseases 
such  as  amebiasis,  giardiasis,  shigellosis 
and  viral  diseases  such  as  hepatitis. 
Transmission  of  some  illnesses  can 
occur  through  physical  contact  vdth 
waste,  or  with  the  toilet  or  other 
siufaces  used  by  an  infected  human. 
Given  the  right  environmental 
conditions,  transmission  may  also  occur 
through  inhalation  of  affected 
microorganisms.  In  addition,  disease 
transmission  may  occur  through  hand- 
to-mouth  ingestion  after  physical 
contact  with  an  infected  source.  The 
risk  of  contracting  these  illnesses 
underscores  the  importance  of 
maintaining  clean,  operable  toilet  and 
washing  facilities  in  the  workplace, 
including  locomotive  cabs. 

In  addition  to  the  disease 
transmission  concerns  outlined  above, 
there  are  health  affects  that  may  arise 
when  access  to  toilet  facilities  is  limited 
or  prevented.  Healthy  adults  consiuning 
the  recommended  amounts  of  fluids  can 
expect  to  void  once  every  four  hours 
during  the  day  and  once  during  the 
night.  The  urination  process  begins 
when  the  kidneys  filter  waste  and  water 
from  the  blood  to  form  urine.  The  urine 
travels  to  the  bladder  and  the  nervous 
system  sends  'full'  signals  to  the 
muscles  that  it  is  time  to  urinate.  If 
urination  doesn't  occiu  when  needed, 
incontinence,  urinary  tract  infections, 
and  kidney  infections  may  occur. 
Prolonged  distention  of  the  bladder  may 
lead  to  a  disturbance  of  the  elastic 
components  of  the  bladder  wall,  which 
could  weaken  the  evacuation  power  of 
the  bladder.  When  the  bladder  is  unable 
to  empty  completely,  residual  urine 
remains  and  can  cause  infection. 
Delaying  bowel  movements  can  lead  to 
chronic  constipation  and  other 
intestinal  problems,  and  chronic 
constipation  is  often  a  factor  in 
abnormal  bladder  emptying.  In  addition, 
a  variety  of  health  conditions  may  alter 
or  increase  the  need  to  urinate  and 
defecate,  including  pregnancy,  benign 


prostate  hypertrophy,  prostate  cancer, 
prostatitis,  renal  stone  disease, 
hypertension,  diabetes,  stroke,  and 
conditions  of  the  central  nervous  system 
and  spinal  cord.  These  factors 
imderscore  the  importance  of  providing 
adequate  access  to  toilet  and  washing 
facilities  for  employees  in  the 
workplace.^ 

In  response  to  the  Congressional 
mandate  set  forth  in  Section  10  of 
RSERA,  FRA  studied  a  variety  of 
working  conditions  in  locomotive  cabs, 
including  sanitation,  noise,  temperature, 
air  quality,  ergonomics,  and  vibration. 
FRA  prepared  the  Locomotive 
Crashworthiness  and  Clab  Working  ^ 

Conditions  Report  to  Congress 
("Report"),  dated  September  1996,  that 
outlines  the  results  of  these  studies. 
(The  Report  is  available  for  review  in 
the  docket  of  this  matter.) 

//.  The  Report  to  Congress 

FRA  conducted  a  survey  of 
locomotive  cab  sanitation  facilities  and 
an  evaluation  of  the  chemicals  used  to 
clean,  disinfect,  and  deodorize  toilets. 
The  primary  focus  of  the  survey  was 
equipment  owned  by  Class  I  railroad 
carriers,  but  units  operated  by  small 
entities  were  also  included  in  the  study. 
FRA  found  a  wide  range  of  conditions 
in  the  course  of  the  survey.  The 
conditions  varied  due  to  many  factors, 
including  weather,  type  of  sanitation 
system  in  place,  carrier  maintenance 
and  service  programs,  and  locomotive 
model.  In  addition,  some  locomotives 
surveyed  were  not  equipped  with 
sanitation  facilities. 

FRA  surveyed  234  locomotives  during 
both  typical  and  environmentally 
extreme  working  conditions.  As  the 
Report  states,  FRA  found  unsanitary, 
unpleasant  conditions,  and  in  some 
instances,  inoperable  imits.  FRA 
inspectors  observed  dirty  floors  and 
toilet  seats,  missing  toilet  seats,  poor 
ventilation,  offensive  odors,  and  lack  of 


8  See.  Rowland  RG,  Foster  RS.  Donohoe  |P.  Adult 
and  Pediatric  Umlog\'.  St.  Louis.  Mosbv-Year  Book. 
Inc.  (1996);  Barry  M|.  Fowler.  F).  Bin  L,  Pitts  C). 
Mulley  AG.  The  Natural  Histon,'  of  Patients  with 
Benign  Prostatic  Hyperplasia  as  Diagnosed  by 
North  American  Urologists.  |.  Urol..  157.  10-15. 
(1997);  Lapides.  )..  The  Key  to  Urinary  Infection. 
The  Female  Patient.  5.  11-13  (1980);  Lapides.  |.. 
Primary  Cause  of  Recurrent  Urinary  Tract  Infection 
in  IVonien,  Journal  of  Urology,  100.  552-555  (1968); 
Darlow.  H.M.  and  Bale.  W.  R'.  Infective  Hazards  of 
Water-closets.  Lancet  1:  1196-1200  (1959); 
Hendlev. )..  Wenzel,  H..  Gwaltney.  H..  Transmission 
of  Bhinovirus  C  Colds  by  Self-lnocculation,  New 
England  loumal  of  Medicine,  288.  1361-1364 
(1973);  Gaber,  C,  Wallis,  C,  and  Melnick.  I., 
Microbiological  Hazards  of  Household  Toilets: 
Droplet  Production  and  the  Fate  of  Besidual 
Organisms.  Applied  Microbiology  30:  229-236 
(1975);  U.S.  Occupational  Safety  and  Health 
Administratioij,  Field  Sanitation.  Final  Rule.  52  FR 
16050  (1987). 
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toilet  paper.  During  the  winter  months, 
FRA  inspectors  noted  that  certain  toilet 
systems  would  freeze  and  become 
inoperable.  Of  the  cabs  surveyed, 
approximately  thirty  percent  were 
deficient  in  some  manner  related  to  the 
use  of  sanitation  facilities. 

During  the  siuvey,  FRA  determined 
that  both  employees  and  railroads  play 
a  role  in  the  condition  of  sanitary 
facilities;  poor  sanitary  conditions 
aboard  locomotives  are  caused  by 
inadequate  maintenance  and/or  heavy 
use  or  misuse  by  operating  crews.  FRA 
determined  that  most  railroad  carriers 
have  programs  in  place  to  service  toilet 
and  washing  imits,  and  that  the  program 
requirements  often  vary  from  property 
to  property  depending  on  degree  of  use, 
toilet  system  in  place,  and  weather 
conditions.  In  addition,  FRA  found  that 
adherence  to  the  servicing  programs  is 
imeven  throughout  the  industry,  and 
that  in  many  situations,  poor  servicing 
is  the  primary  cause  of  unsanitary, 
offensive  sanitation  facilities. 

FRA  also  determined  that  nearly  all  of 
the  cleaning  agents  used  to  disinfect  and 
deodorize  locomotive  cabs  are  over-the- 
counter  products  available  to  the 
general  public.  However,  a  small 
percentage  of  the  cleaning  agents  used 
involve  health  risks,  and  so 
management  supervision  and  employee 
training  must  take  place  in  order  to 
safeguard  employee  health.  The  Report 
explains  that  the  locomotive  safety 
standards  (49  CFR  part  229)  do  not 
require  sanitation  facilities  in 
locomotive  cabs,  and  some  of  the  oldest 
equipment  surveyed  had  no  sanitation 
facilities  on  board.  The  Report  also 
notes  that  there  is  some  disparity  in  the 
legal  treatment  of  sanitation  in 
locomotive  cabs  among  state  and  federal 
regulatory  and  enforcement  bodies  (as 
discussed  in  greater  detail  above),  and 
confusion  exists  among  industry 
members  concerning  applicable 
standards  and  guidelines. 

In  conclusion,  the  Report  notes  FRA's 
concern  about  the  potential  for  disparate 
regxjdatory  treatment  of  sanitation  in 
locomotives,  and  the  unsanitary 
conditions  that  existed  on  some 
properties.  Nonetheless,  given  the 
significant  role  that  basic  servicing 
plays  in  creating  a  sanitary  workplace, 
and  the  relative  ease  with  which 
servicing  programs  may  be  instituted, 
FRA  was  hopeful  that  the  issue  of 
locomotive  sanitation  could  be  resolved 
through  management  and  labor 
cooperation  to  resolve  the  problem  of 
absent,  defective,  or  unsanitary  facilities 
on  locomotive  cabs. 


in.  Railroad  Safety  Advisory  Committee 
Recommendations  to  FRA 

Following  publication  of  the  Report, 
FRA  continued  to  receive  employee 
complaints  about  the  state  of  sanitation 
in  locomotive  cabs,  and  the  health  and 
safety  risks  associated  with  working  in 
an  unsanitary  area.  Generally, 
throughout  the  national  railroad  system, 
employees  continued  to  encounter  dirty 
conditions  and  facilities  in  need  of 
maintenance,  and  in  some 
circiunstances,  difficulty  in  obtaining 
access  to  facilities  at  all. 

FRA  also  received  complaints  from 
employees  of  one  carrier  concerning  the 
disposal  method  required  by  a 
particular  sanitation  system  in  use.  The 
system,  by  design,  involves  the 
placement  and  temporary  storage  of 
plastic  bags  containing  untreated  waste 
into  sealed  waste  containers,  and 
presents  perceived  health  concerns  to 
some  who  handle  the  bags,  and  others 
in  proximity  to  the  waste  containers.  In 
addition,  there  were  concerns  about  the 
expansion  of  this  system  as  the 
railroad's  territory  increased,  the 
increase  of  'power  sharing' 
arrangements  among  the  carriers,  and 
the  administrative  difficulties  that 
would  arise  in  maintaining  disparate 
systems  as  railroad  equipment  is  mixed 
among  carriers. 

Finally,  some  State  agencies 
expressed  frustration  with  FRA 
concerning  the  practical  effect  of  the 
interplay  of  OSHA's  program,  the  broad 
preemption  provisions  foxmd  in  the  LIA, 
and  the  uneven  treatment  given 
locomotive  sanitation  by  the  state  and 
federal  coiuts.  The  presence  of  LIA 
preemption  and  the  inconsistent 
application  of  locomotive  cab  sanitation 
standards  prevented  certain  State 
agencies  from  regulating  this  area  of 
sanitation. 

In  light  of  these  concerns,  FRA 
determined  that  cab  sanitation  must  be 
revisited  and  addressed  so  that  cab 
employees  would  have  access  to 
adequate  sanitary  facilities,  and  to 
ensure  uniform  application  of  the  law. 
Despite  the  considerable  acrimony  that 
had  developed  in  the  industry 
surrounding  this  issue,  FRA  remained 
convinced  that  it  should  be  addressed 
cooperatively,  with  the  assistance  of  the 
stakeholders  who  possess  the 
knowledge  and  expertise  to  resolve  the 
problem  effectively.  Therefore,  on  Jime 
24, 1997,  FRA  presented  the  subject  of 
locomotive  cab  working  conditions, 
including  sanitation,  to  the  Railroad 
Safety  Advisory  Committee  (RSAC). 

RSAC  was  formed  by  FRA  in  March 
1996  to  provide  a  forum  for  consensual 
rulemaking  and  program  development. 


The  Committee  includes  representation 
from  all  of  the  agency's  major  customer 
groups,  including  railroad  carriers,  labor 
organizations,  suppliers,  manufacturers, 
and  other  interested  parties.  FRA 
typically  assigns  a  task  to  RSAC,  and 
after  consideration  and  debate,  RSAC 
may  accept  or  reject  the  task.  If 
accepted,  RSAC  establishes  a  working 
group  that  possesses  the  appropriate 
expertise  and  representation  to  develop 
recommendations  to  FRA  for  action  on 
the  task.  These  recommendations  are 
developed  by  consensus,  ff  a  working 
group  comes  to  consensus  on 
recommendations  for  action,  the 
package  is  presented  to  the  frill  RSAC 
for  a  vote.  If  the  proposal  is  accepted  by 
a  simple  majority  of  the  RSAC,  the 
proposal  is  formally  recommended  to 
FRA.  ff  the  working  group  is  unable  to 
reach  consensus  on  recommendations 
for  action,  FRA  will  move  ahead  to 
resolve  the  issue  through  traditional 
rulemaking  proceedings. 

When  FRA  presented  the  subject  of 
locomotive  cab  working  conditions  to 
RSAC  in  June  1997,  the  agency  stated 
the  piupose  of  the  task  as  follows:  to 
safeguard  the  health  of  locomotive 
crews  and  to  promote  the  safe  operation 
of  trains.  RSAC  accepted  this  task, 
formed  a  Locomotive  Cab  Working 
Conditions  Working  Group  ("Working 
Group"),  and  designated  this 
assignment  Task  No.  97-2.  As  to 
sanitation,  RSAC  asked  the  Working 
Group  to 

Research  comparable  workplace 
requirements  in  an  effort  to  develop 
minimum  acceptable  regulations,  guidelines, 
or  standards  as  appropriate  for  the 
locomotive  cab  environment. 

The  Working  Group  established  by 
RSAC  consists  of  representatives  of  the 
following  organizations,  in  addition  to 
FRA: 
American  Association  of  State  Highway 

&  Transportation  Officials 
American  Public  Transit  Association 
American  Short  Line  and  Regional 

Railroad  Association 
Association  of  American  Railroads 
Brotherhood  of  Locomotive  Engineers 
Brotherhood  of  Maintenance  of  Way 

Employes  (Nonvoting  Member) 
International  Brotherhood  of  Electrical 

Workers 
National  Railroad  Passenger  Corporation 

(Amtrak) 
Railway  Progress  Institute 
Sheet  Metal  Workers'  International 

Association 
Transport  Workers  Union  of  America 
United  Transportation  Union 

The  Working  Group's  goal  was  to 
produce  recommendations  for 
locomotive  cab  sanitation  standards 
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warranted  by  an  assessment  of  the 
available  information  and  data, 
including  the  FRA  siuT^ey  of  sanitary 
facilities  and  complaint  information. 
The  Working  Group,  or  its  designated 
subgroup,  met  regularly  over  a  period  of 
15  months  to  discuss  locomotive  cab 
sanitation  in  the  railroad  industry.  The 
discussions  covered  all  aspects  of 
sanitation  facilities  in  the  locomotive 
cab,  including  toilet  systems,  washing 
facilities,  potable  water,  ventilation, 
lighting,  trash  disposal,  provisions  for 
toilet  paper  and  bottled  water,  servicing, 
and  unique  operations  or  characteristics 
that  might  require  specialized  regulatory 
treatment. 

As  a  result  of  its  deliberations,  the 
Working  Group  provided  to  the  full 
RSAC  recommendations  for  locomotive 
cab  sanitation  standards.  On  December 
7.  2000,  the  full  RSAC  voted  to  forward 
these  recommendations  to  FRA  for 
rulemaking  action,  and  in  large 
measure,  this  Notice  of  Proposed 
rulemaking  (NPRM)  incorporates  the 
Working  Group's  product.  FRA  worked 
closely  with  the  Working  Group  in  the 
development  of  its  recommendations, 
and  believes  they  comprehensively  and 
effectively  address  sanitation  for  cab 
employees.  FRA  has  greatly  benefitted 
fit)m  the  open,  informed  exchange  of 
information  that  has  taken  place  in  the 
Working  Group  meetings.  Although  all 
participants  may  not  agree  on  each 
recommendation  offered,  there  is 
general  consensus  among  labor, 
management,  and  manufacturers 
concerning  the  primary  principles  FRA 
sets  forth  in  this  NPRM.  FRA  believes 
that  the  expertise  the  Working  Group 
industry  representatives  possess 
enhance  the  value  of  the 
recommendations,  and  FRA  has  made 
every  effort  to  incorporate  them  in  this 
proposal.  Also,  FRA  and  the  Working 
Group  will  reassemble  after  the 
comment  period  for  this  NPRM  has 
closed  to  consider  all  comments 
received,  and  make  recommendations 
concerning  development  of  a  final 
standard. 

rV.  Regulatory  Treatment  of  Sanitation 
by  Other  Governmental  Agencies 

In  addition  to  incorporating  many  of 
the  recommendations  of  the  Working 
Group  in  this  proposal,  FRA  reviewed 
the  existing  body  of  regulatory 
requirements  concerning  sanitation  in 
the  workplace  across  the  governmental 
spectrum,  in  order  to  gain  insight  on 
useful  regulatory  approaches  to  a 
subject  that  is  fraught  with  subjectivity 
and  potential  enforcement  difficulties. 
FRA  has  utilized  language  and 
fundamental  concepts  fi^m  these 
standards,  where  appropriate,  to  ensure 


that  railroad  employees  receive  at  least 
an  equivalent  level  of  protection  as 
other  employees  in  the  United  States. 
Listed  below  is  a  summary  of  the 
regulatory  treatment  of  potable  water, 
toilet  and  washing  facilities,  and  access 
to  facilities,  which  FRA  reviewed  in 
preparation  of  this  proposal.  This 
summary  is  not  exhaustive,  but  attempts 
to  capture  the  overall  regulatory 
approach  taken  to  the  topic  of  sanitation 
in  the  workplace. 

Potable  Water 

In  common  parlance,  potable  water  is 
water  that  is  fit  or  safe  to  drink. 
Generally,  regulations  promulgated  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Enviromnental 
Protection  Agency  (EPA)  govern  the 
quality  and  public  consiunption  of 
water.  As  part  of  FDA's  program  to 
control  communicable  diseases  (21  CFK 
part  1240)  and  to  control  interstate 
conveyance  sanitation  (21  CFR  part 
1250),  FDA  requires  operators  of  a 
conveyance  engaged  in  interstate  traffic 
to  provide  only  potable  water  for 
drinking  and  culinary  purposes.  21  CFR 
1240.80  and  1250.82'  Interstate  traffic  is 
"the  movement  of  any  conveyance  or 
the  transportation  of  persons  or 
property"  within  a  State  and  between 
states,  but  does  not  include  movement 
exclusively  for  repair,  rehabilitation,  or 
storage.  21  CFR  1240.3(h).  The  term 
"conveyance"  means  any  land  or  air 
carrier,  and  most  passenger  ships  and 
towing  vessels.  21  CFR  1250.3(e). 

OSHA  regulates  the  quality  of  water 
in  most  workplaces,  and  requires 
employers  to  provide  potable  water  for 
drinking,  washing,  and  cooking.  29  CFR 
1910.141(b),  29  CFR  1926.51(a).  These 
OSHA  standards  would  not  apply  to 
workplaces  covered  by  another  federal 
agency's  regulations  on  point;  where 
Memoranda  of  Understanding  between 
OSHA  and  other  federal  agencies  oust 
OSHA's  authority;  where  operation  of 
statutory  preemption  clauses  oust 
OSHA's  authority;  or  where  OSHA  has 
approved  a  State  to  address 
occupational  safety  and  health  issues. 
29  U.S.C.  651,  et  seq.  (For  the  most  part, 
states  that  have  chosen  to  run  their  own 
occupational  safety  and  health  program, 
issue  standards  quite  similar  to  the 
federal  OSHA  standard,  except  where  a 
local  concern  requires  more  rigorous 
treatment.) 

FDA  defines  potable  water  as  water 
that  meets  EPA's  Primary  Drinking 
Water  Regulations,  which  are  set  forth 
in  40  CFR  part  141.  EPA's  primary- 
drinking  water  standards  do  not 
succinctly  define  potable  water:  rather, 
the  standards  set  maximum 
contaminant  levels  (MCL's)  for  organic 


and  inorganic  chemicals  and 
contaminants,  tiubidity,  radium, 
particle  radioactivity,  and  other 
hazardous  agents  that  may  not  be 
exceeded  in  public  water  systems.  The 
EPA  standards  also  prescribe 
monitoring,  notification,  filtration,  and 
disinfection  requirements,  and  address 
the  control  of  lead  and  copper  in  public 
water  systems.  Therefore,  FDA  requires 
public  water  systems  used  for  hiunan 
consumption  to  meet  all  of  the  MCL's 
and  administrative  standards  set  forth  in 
EPA's  standards. 

OSHA  defines  potable  water  in 
essentially  identical  fashion  [29  CFR 
1910.141(a)(v),  29  CFR  1926.51(a)(6)). 
but  the  definition  includes  an  outdated 
citation,  which  may  uiuiecessarily 
confuse  the  issue.  OSHA  states  that 
potable  water  is  water  that  meets  the 
quality  standards  set  forth  in  the  U.S. 
Public  Health  Service  Drinking  Water 
Standards,  located  at  42  CFR  part  72. 
The  Public  Health  Service  administered 
federal  safe  drinking  water  programs 
prior  to  EPA,  but  EPA's  current 
standards  (40  CFR  part  141)  supersede 
the  old  regulations  referred  to  in 
OSHA's  definition. 

Where  nonpotable  water  is  in  use. 
FDA  and  OSHA  require  operators  and 
employers  to  post  signs  to  indicate  that 
the  water  is  not  suitable  for  drinking, 
washing,  or  culinary  purposes.  29  CFR 
1910.141(b)(2),  29  CFR  1926.51(b),  21 
CFR  1250.67(b).  In  addition,  systems 
that  carry  nonpotable  water  or  other 
nonpotable  substances  must  be  designed 
and  operated  to  prevent  backflow  or 
seepage  into  the  potable  water  system. 
29  CFR  1910.141(b)(2);  29  CFR  ' 
1926.51(b);  21  CFR  1250.30(d).  1250.42, 
and  1250.67.  Nonpotable  water  may  be 
used  for  cleaning  work  premises  in 
limited  circumstances  and  where  the 
nonpotable  water  doesn't  contain 
unsanitary'  or  harmful  products  such  as 
chemicals  and  fecal  coliform. 
Nonpotable  water  may  not  be  used  for 
cleaning  areas  where  food  preparation 
takes  place,  or  in  toilet,  shower  or  wash 
rooms.  29  CFR  1920.141(2). 

FDA  requires  water  systems  in 
conveyances  to  be  "complete  and  closed 
from  the  filling  ends  to  the  discharge 
taps,  except  for  protected  vent 
openings."  In  addition,  filling  pipes  or 
connections  used  for  filling  tanks  on 
conveyances,  must  be  positioned  on 
both  sides  of  all  new  railway 
conveyances  and  on  existing 
conveyances  when  they  undergo  heavy 
repairs.  The  filling  connections  must  be 
easy  to  clean,  and  located  and  protected 
to  minimize  the  risk  of  contamination. 
On  all  new  or  reconstructed 
conveyances,  water  coolers  must  be  an 
integral  part  of  the  closed  water  system. 
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Water  filters  may  be  used  only  if  they 
are  maintained  to  prevent 
contamination.  Constant  temperature 
bottles  and  other  containers  used  for 
storing  potable  water  must  be  kept  clean 
and  subjected  to  effective  bacteriological 
treatment  as  necessary  to  prevent  any 
contamination.  21  CFR  1250.42.  (In 
another  section  of  part  1250,  FDA 
defines  "new  railroad  conveyance"  as 
"any  conveyance  placed  into  service  for 
the  first  time  after  July  1, 1972."  21  CFR 
1250.51.  Presumably  this  definition 
applies  to  all  requirements  in  part  1250, 
but  that  is  unclear  from  the  structiu^e  of 
the  subpart.) 

FDA  nas  authority  to  approve  water 
systems.  Generally,  FDA  approves 
watering  points  that  meet  EPA's  Primary 
Drinking  Water  Regulations,  and  where 
the  methods  of  delivery,  facilities  used 
for  delivery,  and  the  sanitary  conditions 
surrounding  the  delivery  of  water 
prevent  the  introduction,  transmission, 
or  spread  of  communicable  diseases. 
This  approval  may  be  based  on  the 
investigations  of  State  departments  of 
health.  21  CFR  1240.83.  The  FDA  will 
approve  the  treatment  of  water  aboard 
conveyances  if  the  system  or  apparatus 
produces  potable  water.  This  approval 
^  may  be  based  on  investigations 
conducted  by  State  representatives.  21 
CFR  1240.90. 

The  states  may  regulate  the  quality 
and  consumption  of  water  through  their 
general  public  health  authority. 
Generally,  the  states  define  and  treat  the 
siibject  of  potable  water  in  the  same  way 
that  federal  agencies  do.  The  term  is 
defined  in  a  number  of  ways,  but  all 
have  essenti^ly  the  same  meaning: 
Water  that  has  been  approved  by  the 
State  department  of  health  (Tennessee); 
water  that  is  fit  for  human  consumption 
in  accordance  with  accepted  water 
supply  principles  and  practices 
(Illinois);  water  that  complies  with  the 
standard  for  water  systems  under  the 
California  Safe  Drinking  Water  Act 
(California);  water  that  is  safe  for 
drinking,  culinary,  and  domestic 
purposes,  £uid  which  meets  the 
requirements  of  the  department  of 
health  (Colorado);  or  water  having 
bacteriological,  physical,  radiological, 
and  chemical  qualities  that  make  it  safe 
and  suitable  for  human  drinking, 
cooking,  and  washing  uses  (Louisiana). 
The  states  generally  require  that  only 
potable  water  be  used  for  human 
consumption,  and  any  sources  that 
contain  nonpotable  water  must  be 
marked  as  unsuitable  for  consumption. 

Toilet  and  Washing  Facilities 

OSHA's  general  industry  standards 
(29  CFR  part  1910)  and  construction 
industry  standards  (29  CFR  part  1926) 


set  forth  federal  standards  for  toilet  and 
washing  facilities  that  apply  to  most 
workplaces.  The  general  industry 
standards  require  employers  to  provide 
toilet  facilities  at  all  places  of 
emplo)m[ient,  except  where  mobile 
crews  or  typically  unattended  work 
locations  are  involved.  29  CFR 
1910.141(c).  In  the  case  of  mobile  crews 
and  unattended  work  stations, 
employers  may  avoid  providing  toilet 
facilities,  so  long  as  "these  employees 
working  at  these  locations  have 
transportation  immediately  available  to 
nearby  toilet  facilities."  OSHA  defines 
toilet  facility  as  a  fixtiu^  maintained 
within  a  toilet  room  for  the  purposes  of 
defecation  or  urination,  or  both.  29  CFR 
1910.141(a)(2).  The  general  industry 
standards  require  employers  to  provide 
specific  nimibers  of  toilets,  based  on  the 
number  of  employees  at  the  site.  The 
sewage  disposal  method  must  not 
endanger  the  health  of  the  employees. 
29  CFR  1910.141(c). 

With  regard  to  temporary  labor 
camps,  OSHA's  general  industry 
standards  require  employers  to  provide 
toilet  facilities  "adequate  for  the 
capacity  of  the  camp."  29  CFR 
1910.142(d).  The  toilet  rooms  must  be 
located  within  200  feet  of  the  sleeping 
rooms,  and  the  number  of  toilets 
provided  must  be  in  a  ratio  of  one  per 
15  employees.  29  CFR  1910.142(d).  The 
toilet  rooms  must  be  lighted  natiutdly  or 
artificially  with  other  "safe  lighting  at 
all  hours  of  the  day  and  night,"  and  "an 
adequate  supply  of  toilet  paper  must  be 
provided."  Toilets  must  "be  kept  in  a 
sanitary  condition"  and  "cleaned  at 
least  daily."  29  CFR  1910.142(d). 

OSHA's  construction  standards 
require  employers  to  provide  toilets  at 
all  sites.  Under  temporary  field 
conditions,  employers  must  provide  at 
least  one  toilet.  29  CFR  1926.51(c). 
However,  job  sites  not  equipped  with  a 
sanitary  sewer  must  have  a  privy, 
chemical  toilet,  recirculating  toilet,  or 
combustion  toilet,  unless  prohibited  by 
local  health  codes.  29  CFR 
1926.51(c)(3).  These  requirements  do 
not  apply  to  mobile  crews  so  long  as  the 
crews  have  "transportation  readily 
available  to  nearby  toilet  facilities."  29 
CFR  1926.51(c)(4). 

In  addition  to  the  construction  and 
general  industry  standards,  OSHA  has 
promulgated  standards  for  marine  work 
sites,  longshoring  operations,  and 
agricidtural  workers.  The  standards  for 
marine  terminals  (29  CFR  1917.127)  and 
longshoring  operations  (29  CFR 
1918.95)  are  nearly  identical.  Marine 
terminal  employers  must  provide 
"accessible  washing  and  toilet  facilities 
sufficient  for  the  sanitary  requirements 
of  employees."  Longshoring  operations 


must  "provide  accessible  washing  and 
toilet  facilities  sufficient  for  the  sanitary 
requirements  of  employees"  that  are 
"readily  accessible  at  the  work  site." 
The  marine  and  longshoring  facilities 
must  include  water,  soap,  hand  towels 
or  blowers,  and  fixed  or  portable  toilets 
with  lalch-equipped  doors,  and  the 
washing  and  toilet  facilities  must  "be 
regularly  cleaned  and  maintained  in 
good  order." 

OSHA's  regulations  for  field 
sanitation  in  the  agricultural  industries 
(29  CFR  1928.110)  apply  to  any 
agricultural  establishment  where  11  or 
more  employees  are  engaged  on  any 
given  day  in  hand-labor  operations  in 
the  field.  OSHA  defines  toilet  facihty 
here  as 

a  fixed  or  portable  facility  designed  for  the 
purpose  of  adequate  collection  and 
containment  of  the  products  of  both 
defecation  an(j  urination,  which  is  supplied 
with  toilet  paper  adequate  to  employee 
needs.  Toilet  facility  includes  biological, 
chemical,  flush  and  combustion  toilets  and 
sanitary  privies. 

These  toilet  facilities  must  be 
"adequately  ventilated,"  screened,  and 
have  doors  that  can  be  locked.  The  toilet 
facilities  must  be  "maintained  in 
accordance  with  appropriate  public 
health  sanitation  practices,"  must  "be 
operational  and  maintained  in  clean  and 
sanitary  condition,"  and  ^'disposal  of 
wastes  from  facilities  shall  not  cause 
imsanitary  conditions." 

FDA  has  promulgated  standards  for 
toilet  facilities  on  conveyances.  Toilet 
and  lavatories  for  food-handling 
employees  must  be  of  "suitable  design 
and  construction"  and  must  be 
"maintained  in  a  clean  condition."  21. 
CFR  250.38.  In  addition,  FDA  requires 
that 

where  toilet  and  lavatory  facilities  are 
provided  on  conveyances  they  shall  be  so 
designed  as  to  permit  ready  cleaning.  On 
conveyances  not  equipped  with  retention 
facilities,  toilet  hoppers  shall  be  of  such 
design  and  so  located  as  to  prevent  spattering 
of  water  filling  pipes  or  hydrants. 

21  CFR  1250.50.  When  railroad 
conveyances  that  are  "occupied  or  open 
to  occupancy  by  travelers,  are  at  a 
station  or  servicing  area,"  toilets  must 
be  kept  locked  unless  measures  are 
taken  to  prevent  contamination  of  the 
area  or  station.  21  CFR  1250.51(c). 
Human  waste  may  not  be  discharged 
from  any  new  railroad  conveyance, 
except  at  servicing  areas  approved  by 
the  FDA.  However,  himian  waste  that 
has  been  treated  to  prevent  the  spread 
of  communicable  diseases  may  be 
discharged  bom  conveyances,  except  at 
stations.  21  CFR  1250.51(a).  New 
railroad  conveyance  used  here  means 
any  equipment  placed  into  service  after 
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July  1, 1972.  Equipment  initiated  into 
service  prior  to  July  1972,  may  not 
discharge  untreated  waste,  except  where 
a  passenger  conveyance  operator  has 
filed  for  and  received  an  extension  of 
time  in  which  to  comply.  21  CFR 
1250.51(b). 

OSHA's  general  industry  standards 
require  that  washing  facilities  "be 
maintained  in  a  sanitary  condition." 
Lavatories  must  be  provided  in  all 
places  of  employment.  However, 
lavatories  need  not  be  present  where 
mobile  crews  or  imattended  work  sites 
are  involved,  so  long  as  employees  at 
these  locations  have  "transportation 
readily  available  to  nearby  washing 
facilities."  29  CFR  1910.141(d).  Each 
lavatory  must  have  hot  and  cold,  or 
tepid  nmning  water;  hand  soap  or 
similar  cleansing  agent;  and  hand 
towels  or  blowers.  For  purposes  of  these 
requirements,  lavatory  is  "a  basin- or 
similar  vessel  used  exclusively  for 
washing  of  the  hands,  arms,  face,  and 
head."  29  CFR  1910.141(a). 

OSHA's  construction  industry 
standards  require  employers  to  provide 
adequate  washing  facilities  for 

employees  engaged  in  the  application  of 
paints,  coating,  herbicides,  or  insecticides,  or 
in  other  operations  where  contaminants  may 
be  harmful  to  the  employees.  Such  facilities 
shall  be  in  near  proximity  to  the  work  site 
and  shall  be  so  equipped  as  to  enable 
employees  to  remove  such  substances. 

29  CFR  1926.51(f).  Washing  facilities 
must  be  "maintained  in  a  sanitary 
condition."  Lavatories  must  be  provided 
at  all  work  sites,  except  where  mobile 
crews  or  unattended  work  sites  are 
involved  and  employees  at  these 
locations  have  "transportation  readily 
available  to  nearby  washing  facilities." 
Lavatories  must  have  hot  and  cold,  or 
tepid  rxinning  water;  hand  soap  or 
similar  cleansing  agents;  and  hand 
towels  or  blowers.  29  CFR  1926.51(f). 

OSHA's  regulations  for  marine 
terminals  and  longshoring  activities 
require  employers  to  provide  washing 
facilities  that  include,  hot,  cold,  or  tepid 
running  water  at  one  accessible 
location.  Where  work  is  being  done 
away  from  permanent  facilities,  potable 
water  may  provided  in  lieu  of  nmning 
water.  29  CFR  1917.127(a);  29  CFR 
1918.95(a).  Also,  the  facilities  must 
include  soap,  and  band  towels  or 
blowers.  The  washing  facilities  must  be 
"regularly  cleaned  and  maintained  in 
good  order." 

OSHA's  washing  standards  for 
agricultural  operations  where  1 1  or 
more  employees  are  working  on  any 
given  day,  require  one  hand  washing 
facility  for  every  20  employees.  29  CFR 
1928.110(c)(2).  Hand  washing  facility 
means  a  "basin,  container,  or  outlet 


with  an  adequate  supply  of  potable 
water,  soap  and  single-use  towels."  29 
CFR  1928.110(b).  Washing  facilities 
must  be  maintained 

in  accordance  with  appropriate  public  health 
sanitation  practices,  including  *   »   *  hand 
washing  facilities  shall  he  refilled  with 
potable  water  as  necessary  to  ensure  an 
adequate  supply  and  shall  be  maintained  in 
a  clean  and  sanitary  condition.  *   •   • 

29  CFR  1928.110(c)(3). 

Generally,  the  federal  OSHA 
workplace  sanitation  standards  preempt 
state  workplace  sanitation  standards, 
except  where  a  state  has  chosen  to 
operate  its  own  occupational  safety  and 
health  regulatory  program.  These 
programs  must  be  approved  by  OSHA. 
[The  State-Plan  States  are  Alaska, 
Arizona,  California,  Connecticut, 
Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Miimesota, 
Nevada,  New  Mexico,  New  York  (covers 
public  employees  only),  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virgin 
Islands,  Virginia,  Washington, 
Wyoming.)  The  State-Plan  states  inspect 
and  enforce  their  state  standards 
utilizing  state  persoimel.  Any  fines 
collected  go  into  the  federal  general 
treasury  fund,  which  are  usually 
syphoned  back  to  OSHA  and  then  to  the 
state. 

For  the  most  part,  the  State-Plan  states 
adopt  and  enforce  the  federal  OSHA 
general  industry  (29  CFR  part  1910)  and 
construction  industry  (29  CFR  part 
1926)  standards  concerning  sanitation 
facilities  in  the  workplace.  However, 
some  of  the  State-Plan  states  may  adopt 
a  different  standard.  For  instance, 
California  has  issued  regulations  in  the 
State  Labor  Code,  Sanitary  Conditions 
in  Factories  and  Establishments,  which 
provide 

Every  factory,  workshop,  mercantile  or  other 
establishment  in  which  one  or  more  persons 
are  employed,  shall  be  kept  clean  and  free 
from  the  effluvia  arising  from  any  drain  or 
other  nuisance,  and  shall  be  provided,  within 
reasonable  access,  with  a  sufBcient  number 
of  toilet  facilities  for  the  use  of  the 
employees.  Where  there  are  five  or  more 
employees  who  are  not  all  of  the  same 
gender,  a  sufficient  number  of  separate  toilet 
facilities  shall  be  provided  for  the  use  of  each 
sex,  which  shall  be  plainly  so  designated. 

Cal.  Lab.  Code  section  2350.  The  State 
has  also  issued  several  sanitation 
standards  for  food  establishments  that 
include  employee  facilities.  In  general, 
the  standards  provide  that  sanitation 
facilities  must  be  kept  separate  from 
food  processing  and  handling,  toilet 
paper  must  be  provided,  and  the 
facilities  must  be  "maintained  in  a  clean 
and  sanitary  condition."  Cal  Health  & 
Saf  Code  section  113335.  For  milk 


product  plants,  California  provides  that 
"a  suitable  toilet,  with  self-closing  door, 
and  lavatory  facilities,  soap,  and  clean 
towels  shall  be  provided  for 
employees."  Cal  Food  &  Agr  Code 
section  33777.  Also,  California  adopted 
a  standard  for  toilets  in  railroad 
cabooses: 

It  shall  be  unlawful  for  any  owner  or  operator 
of  a  railroad  running  through  *  *  * 
California  *   *   *  to  operate  for  or  transport 
the  public  or  its  employees  in  a  caboose 
which  is  not  provided  with  flush-type  toilet 

facilities,  or  chemical  type  toilet  facilities. 

*  *  * 

Cal  Pub  Util  Code  section  7614. 

Oregon  has  promulgated  sanitation 
standards  that  vary  slightly  from  the 
federal  OSHA  standards.  For  instance, 
Oregon's  sanitation  requirements  for 
construction  projects  provide  that  every 
construction  project  estimated  to  cost  $1 
million  or  more  must  have  toilet 
facilities  and  facilities  for  maintaining 
personal  cleanliness  for  employees.  The 
workplace  must  include  flush  toilets, 
and  washing  facilities  with  warm  water, 
wash  basins,  and  soap.  ORS  section 
654.150.  Oregon  also  enforces  sanitation 
standards  for  agricultural  workers,  and 
requires  toilet  facilities  to  be 
"maintained  in  clean  and  sanitary 
condition."  In  addition,  "hand  washing 
facilities  must  provide  clean  water,  soap 
or  other  suitable  cleansing  agent,  paper 
towels,  and  a  method  for  disposal  of 
used  towels."  ORS  section  654.174. 

Aside  from  these  State-Plan  state 
regulations,  a  few  states  that  are 
generally  covered  by  the  federal  OSHA 
program  have  promulgated  sanitation 
standards  for  employees  not  covered  by 
the  OSHA's  standards.  Texas  issued 
sanitation  standards  that  apply  to 
employees  of  city,  coimty,  and  state 
offices,  who  are  typically  exempted 
horn  OSHA's  protections.  These 
regulations  require  that  "adequate  toilet 
facilities"  and  water  closets  be 
provided,  and  that  the  sewage  or 
treatment  system  comply  with  the  local 
health  authority  requirements.  25  TAC 
section  295.106{n)(2).  For  purposes  of 
this  requirement,  "toilet  facility"  is  a 
water-flushed  fixture  maintained  in  a 
toilet  room  for  the  purpose  of 
defecation,  and  "water  closet"  is  a  toilet 
facility  that  is  connected  to  a  sewer  and 
flushed  with  water.  25  TAC  section 
295.106(d). 

The  Texas  standard  also  includes 
ventilation  rates  that  must  be  met.  If 
there  is  no  applicable  local  ventilation 
requirement,  the  standard  imposes  a 
rate  measured  in  cubic  feet,  per  minute, 
per  person.  Also,  the  standard 
references  ventilation  recommendations 
published  by  the  American  Society  of 
Heating  and  Ventilation  Engineers  and 
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the  American  Conference  of 
Governmental  Industrial  Hygienists. 
The  standard  requires  toilet  rooms  to  be 
provided  with  a  minimum  ventilation 
rate  of  35  cubic  feet  of  air  per  minute, 
per  wrater  closet  or  urinal  installed.  25 
TAG  section  295.106(k).  An  "adequate 
supply  of  toilet  paper  with  holder  shall 
be  provided  at  every  water  closet."  25 
TAG  section  295.106(n).  The  Texas 
standeird  also  permits  the  use  of 
chemical  toilets,  so  long  as  they  are 
maintained  "in  a  sanitary  condition" 
and  are  the  type  approved  by  local 
health  authorities.  25  TAG  section 
295.106(q). 

Also,  Texas  has  issued  sanitation 
regulations  that  apply  to  temporary 
places  of  employment,  including 
maintenance-of-way  operations  on 
railroads,  agricultural  operations, 
transitory  or  seasonal  work,  and  work  of 
a  mobile  nature  that  may  involve  a 
series  of  locations  and  movement 
between  them.  25  TAG  section  295.161. 
These  regulations  do  not  apply  to  places 
of  employment  already  covered  by 
federal  OSHA  standards  or  to  the 
operation  of  railroad  rolling  stock. 
Employers  who  have  no  more  than  "6 
employees  working  at  a  temporary  place 
of  employment  on  any  work  day  may, 
on  such  days,"  are  exempt  from 
providing  toilet  and  hand  washing 
facilities,  so  long  as  the  employer 
arranges  for  "immediate  transportation" 
to  nearby  facilities.  Employers  must 
provide  toilet  facilities  for  all  temporary 
places  of  emplo3rment,  that  are  "readily 
accessible  to  all  employees  during  all 
working  hoius  and  rest  periods."  The 
facility  may  be  fixed  or  portable.  25 
TAG  section  295.166(a).  Toilet  facility  is 
a  "pliunbing  device  for  the  purpose  of 
defecation  or  imnation,  or  both, 
including  water  closets  and  biological  or 
chemical  toilets  and  urinals."  25  TAG 
section  295.162.  Toilet  rooUis  and 
faciUties  must  be  < 

maintained  in  a  sanitary  condition,  free  of 
objectionable  toilet  odors,  during  ail  work 
hours  and  rest  periods.  *   *   •  An  adequate 
supply  of  toilet  paper  in  a  suitable  holder 
shall  be  maintained  for  each  toilet.  Covered 
waste  receptacles  shall  be  provided  in  all 
toilet  rooms  used  by  women. 

25  TAG  section  295.166(a)(6).  Texas  has 
one  of  the  few  standards  that  attempts 
to  define  "sanitary  condition."  It  is 
"that  condition  of  good  order  and 
cleanliness  which  precludes  the 
probability  of  disease  transmission."  25 
TAG  section  295.162. 

This  Texas  standard  also  sets 
specifications  for  toilets  at  fixed 
facilities  and  portable  toilets.  At  fixed 
facilities,  the  toilets  must  be  in  a 
compartment  equipped  with  a  latch, 
installed  so  that  the  space  around  it  can 


be  easily  cleaned,  and  provided  with 
some  sort  of  ventilation.  Portable  toilet 
facilities  must  be  readily  accessible, 
private,  ventilated  mechanically  or  by 
use  of  screening,  and'Vvhere  waste  is 
stored  in  a  tank,  the  tank  must  be  vented 
to  the  outside.  25  TAG  section 
295.166(b).  In  temporary  places  of 
employment,  employers  must  provide 
hand  washing  facilities  that  are 
convenient  and  maintained  in  a  sanitary 
condition.  They  must  have  running, 
potable  water,  a  "suitable  cleansing 
agent,"  and  hand  towels  and  proper 
receptacles  for  disposal.  25  TAG  section 
295.167(a). 

Access  to  Sanitation  Facilities 

The  federal  OSHA  general  industry 
and  construction  industry  standards 
require  employers  to  provide  sanitation 
facilities  at  nearly  all  work  sites. 
However,  where  mobile  crews  or 
unattended  work  locations  are  involved, 
sanitation  facilities  are  not  required  on- 
site  so  long  as  employees  "have 
transportation  immediately  available  to 
nearby  toilet  facilities"  that  otherwise 
meet  the  federal  requirements.  29  GFR 
1910.141;  29  GFR  1926.51(c).  In 
addition  to  the  concept  of  the  presence 
of  facilities,  the  employer  must  permit 
employees  to  use  the  available  facilities 
as  the  need  arises.  In  a  recent 
interpretation  released  April  6,  1998, 
OSHA  explains  that  employers  may  not 
impose  unreasonable  restrictions  on 
employee  use  of  sanitary  facilities.  In 
support  of  this  interpretation,  OSHA 
states  that  this  view  is  implicit  in  the 
language  of  the  regulation.  Fiuthermore, 
OSHA  states  that  individuals  vary 
greatly  as  to  the  frequency  with  which 
they  need  to  use  sanitary  facilities.  This 
is  due  to  a  variety  of  factors,  including 
pregnancy,  stress  incontinence, 
prostatic  hypertrophy,  use  of  certain 
medications,  environmental  factors  such 
as  cold  temperatures,  high  fluid  intake, 
and  diet.  Access  to  toilet  facilities  as 
needed  is  critical  to  preventing  the 
adverse  health  affects  that  may  develop 
from  voluntary  retention. 

OSHA  regulates  access  to  sanitary 
facilities  in  the  marine  terminal, 
longshoring,  and  agricultural 
workplaces  as  well.  In  the  marine 
terminal  standards,  the  access  issue  is 
handled  minimally:  "the  employer  must 
provide  accessible  washing  and  toilet 
faciUties  sufficient  for  the  sanitary 
requirements  of  employees."  29  GFR 
1917.127  (a).  The  treatment  is  similar  in 
the  longshoring  regulation:  "Accessible 
washing  and  toilet  facilities  sufficient 
for  the  sanitary  requirements  of 
employees  shall  be  readily  accessible  at 
the  work  site."  29  GFR  1918.95(a). 


OSHA's  agricultiual  field  sanitation 
standards  (29  GFR  1928.110)  provide 
more  detail  in  outlining  how  an 
employer  must  provide  access  to 
sanitary  focilities.  Toilet  and  hand 
washing  facilities  must  be  "accessibly 
located"  and  in  close  proximity  to  each 
other.  The  facilities  must  be  located 
"within  a  one-quarter  mile  walk"  of 
each  hand  laborer's  location  in  the  field. 
If  this  is  not  possible  because  of  the 
local  terrain,  the  facility  must  be  located 
"at  the  point  of  closest  vehicular 
access."  Also,  access  to  on-site  toilet 
and  hand  washing  facilities  is  not 
required  at  all  for  employees  who 
perform  field  work  for  a  period  of  3 
hours  or  less,  including  transportation 
time  to  and  from  the  field  diuing  the 
work  day.  Employers  must  notify 
employees  of  the  location  of  the 
sanitation  facilities  and  water,  and  must 
give  employees  "reasonable 
opportunities  during  the  workday  to  use 
them."  OSHA  also  requires  agricultural 
employers  to  explain  the  importance  of 
good  hygiene,  such  as  using  all 
facilities,  drinking  sufficient  water, 
washing  hands,  and  so  forth. 

For  the  most  part,  the  states  regulate 
access  to  sanitation  facilities  in  similar 
fashion.  There  are  a  few  notable 
exceptions.  Texas'  standard  for 
sanitation  at  temporary  places  of 
employment  requires  that  where  a  site 
has  only  6  employees  on  any  given  work 
day,  the  employer  may  avoid  providing 
on-site  facilities  so  long  as  the  employer 
has  arranged  for  "immediate 
transportation  for  these  persons  to  travel 
to  and  from  nearby  facilities."  25  TAG 
295.161(d).  Also,  the  Texas  standard 
sets  a  maximum  luiimpeded  walking 
distance  of  no  more  than  440  yards  (400 
meters  or  V*  mile)  from  the  work  site  to 
the  facility.  If  the  walk  is  impeded 
(requires  some  climbing),  the  distance 
must  be  shorter,  and  not  to  exceed  5 
minutes.  If  it  is  not  possible  to  comply 
with  this  travel  distance,  the  employer 
must  provide  facilities  at  the  nearest 
possible  location,  and  must  arrange  for 
transportation  during  both  work  and 
rest  periods  for  immediate  travel  to  and 
from  the  facilities.  The  time  needed  to 
reach  the  faciUty  may  not  exceed  5 
minutes.  25  TAG  295.161(f).  The  Texas 
sanitation  standard  for  temporary 
workplaces  also  requires  that  facilities 
be  "readily  accessible  to  all  employees 
during  all  working  hours  and  rest 
periods."  25  TAG  295.166(a). 

North  Dakota  has  issued  sanitation 
regulations  that  address  access  in  a 
different  manner  than  OSHA.  The  North 
Dakota  standard  requires  facilities  to  be 

readily  accessible  to  all  employees.  Toilet 
facilities  so  located  that  employees  must  use 
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more  than  one  floor-to-floor  flight  of  stairs  to 
or  from  them  are  not  considered  as  readily 
accessible.  As  far  as  is  practicable,  toilet 
facilities  should  be  located  within  two 
hundred  feet  of  all  locations  at  which 
workers  are  regularly  employed. 

N.D.  Admin.  Gode  33-03-20-06. 
Section-by-Section  Analysis 

It  is  important  to  note  that  FRA's 
proposed  rule  text  set  forth  below 
differs  in  some  respects  from  the  other 
federal  and  state  standards  because  of 
the  unique  characteristics  of  the  railroad 
operating  environment.  The  working 
environment  for  railroad  cab  employees 
is  quite  different  than  the  typical 
American  worker.  Existing  locomotive 
toilet  systems  and  corresponding 
maintenance  needs  are  not  uniform 
throughout  the  industry.  Employees 
may  work  on  a  different  locomotive  and 
a  variety  of  routes  each  day  of  the  week. 
Employee  assignments  and  actual  time 
spent  in  the  cab  may  vary  significantly 
during  a  typical  week,  and  toilet 
systems  might  vary  significantly  on  each 
of  these  occasions.  The  time  it  takes  to 
complete  a  particular  route  might  vary 
greatly  from  day-to-day,  due  to  traffic, 
load,  and  weather  conditions.  Small 
operators  typically  possess  older 
equipment,  and  some  units  may  not  be 
equipped  with  toilet  facilities  at  all.  On 
these  properties,  employees  may 
generally  have  access  to  adequate 
sanitation  facilities  along  the  right-of- 
way,  but  there  may  be  occasions  when 
that  is  difficult  to  achieve. 

There  are  significant  economic  and 
operational  barriers  to  requiring  a  "one- 
size-fits-all"  sanitation  standard,  given 
all  of  these  factors,  and  consequently 
FRA  has  made  every  effort  in  this 
proposal  to  be  flexible.  The  basic 
requirement  set  forth  in  the  proposal  is 
that  each  cab  employee  should  have 
access  to  clean,  operable  toilet  facilities, 
as  the  need  arises  for  each  individual. 
There  may  be  instances  where  that  basic 
principle  is  frustrated,  but  FRA  believes 
the  proposal  minimizes  that  likelihood 
to  the  fullest  extent  possible. 

Definitions 

The  NPRM  begins  with  proposed 
definitions  for  key  terms  used,  which 
would  be  placed  in  section  229.5  with 
the  other  definitions  established  for  part 
229.  The  definitions  are  set  forth 
alphabetically.  For  the  terms  commuter 
service,  switching  service,  and  transfer 
train  service,  please  see  the  detailed 
discussion  of  the  exceptions  to  the 
general  requirements,  discussed  in 
conjunction  with  section  229.137(b) 
below.  The  proposed  definition  of  the 
term  modesty  lock  relates  to  a 
rudimentary  lock  that  would  be 


required  on  the  door  of  the  sanitation 
compartment.  As  proposed,  the  modesty 
lock  is  a  lock  or  latch  that  is  operated 
by  the  occupant  of  the  sanitation 
compartment  to  provide  privacy  while 
in  use.  It  is  not  required  that  a  modesty 
lock  be  designed  to  prevent  deliberate 
forced  entry.  For  example,  some  locks 
could  be  designed  to  provide  emergency 
access,  to  accommodate  carrier  concerns 
that  access  may  be  required  in  the  event 
of  an  accident  or  health  problem.  Such 
access  could  be  gained,  for  example,  by 
using  a  coin  to  turn  a  slotted  pin  or 
using  a  pencil  inserted  into  a  hole  to 
slide  a  latch.  Such  simple  measures 
would  prevent  inadvertent  intrusion, 
thereby  maintaining  privacy  while 
allowing  prompt  emergency  access. 
Most  locomotives  are  now  equipped 
with  a  modesty  lock  that  would  meet 
the  proposed  definition,  and  these 
existing  locks  vary  from  property  to 
property.  In  addition,  there  are  a  variety 
of  products  available  on  the  market  that 
would  meet  the  Requirements  of  this 
proposed  definition,  which  vary  in 
price,  sophistication,  and  size.  For 
example,  a  very  simple  siuface-applied 
slide  latch  may  be  employed  to  meet  the 
requirements  of  the  proposed  definition. 
At  this  time,  FRA  sees  no  need  to 
prescribe  more  specific  requirements  for 
the  modesty  lock,  so  that  each  raifroad 
carrier  may  choose  the  best  device 
among  the  variety  of  products  available 
to  suit  their  equipment  and  cost  needs, 
and  so  that  existing  locks  which  serve 
the  intended  purpose  of  privacy  may 
remain  in  place. 

The  proposed  definition  for  potable 
water  references  the  requirements  of  the 
U.S.  Environmental  Protection  Agency 
drinking  water  standards,  which  are 
recognized  as  the  pertinent  reference 
standard.  This  proposed  definition  also 
states  that  commercially  available 
bottled  water  is  deemed  to  be  potable 
water  for  purposes  of  the  sanitation 
standards.  So  long  as  employees  have 
potable  water  available  in  adequate 
supply  for  drinking  and  washing 
piuposes,  that  is  bottled  and  a 
recognized  commercial  product,  the 
running  water  that  might  be  present  in 
the  sanitation  facility  on  some 
locomotives  would  not  have  to  strictly 
meet  the  EPA  drinking  water  guidelines. 
On  many  older  locomotives  in  use, 
tanks  of  water  are  present,  and  may 
have  been  used  at  one  time  for  drinking 
and  washing  purposes.  Nothing  in  this 
proposal  would  require  the  removal  of 
these  water  tanks.  However,  with  the 
advent  of  bottled  water,  and  the 
knowledge  that  it  is  sometimes  difficult 
to  maintain  "potable"  water  in  the  large, 
on-board  tanks,  carriers  typically  now 


provide  packs  of  bottled  water  to  cab 
employees.  Also,  on  many  of  the  newer 
locomotives,  there  is  no  large  water 
holding  tank  for  employee  use.  and 
carriers  with  these  units  also  utilize  the 
convenience  and  safety  aspects  of 
commercially  availably  bottled  water. 
FRA  sees  no  adverse  consequences 
associated  with  this  usage,  and  believes 
it  may  decrease  the  risk  of  illness  to  cab 
employees. 

The  NPRM  proposes  definitions  for 
the  terms  sanitary  and  unsanitary, 
respectively,  which  involve  the  absence 
or  presence  of  filth,  trash,  and  waste 
that  would  cause  a  reasonable  person  to 
believe  that  the  condition  might 
constitute  a  health  hazard:  and 
persistent  odor  sufficient  to  deter 
normal  use  of  the  facility  or  to  give  rise 
to  a  reasonable  concern  with  respect  to 
exposiu*  to  hazardous  fumes.  FRA 
believes  that  providing  these  definitions 
would  add  clarity  to  this  issue  and 
would  ultimately  help  the  industry  to 
comply  with  the  proposed  standard. 
These  terms  when  used  in  ordinary 
discussion  are  somewhat  subjective,  and 
might  produce  different  inferences 
among  different  people.  Therefore. 
FRA's  proposed  definition  incorporates 
the  perceptions  of  a  reasonable  person, 
or  the  average  reaction  to  sanitation 
facilities,  and  includes  specific 
examples  that  would  constitute 
imsanitary  conditions.  Sanitary 
conditions  are  thus  defined  a<  the 
absence  of  those  conditions.  The  list 
provided  in  the  proposal  is  illustrative, 
not  exhaustive,  and  should  serve  as 
guidance  to  the  industry  of  what  FRA 
would  consider  noncompliant. 
Undoubtedly,  FRA  inspectors  and  the 
industry  will  have  to  utilize  on-the-spot 
judgments  in  order  to  distinguish 
conditions  that  are  acceptable  from    • 
those  that  are  not.  These  proposed 
definitions  are  inserted  to  guide  those 
local  decisions  in  an  area  that  can  be 
ver>'  subjective.  FRA  invites  comment 
on  these  definitions,  including 
additional  or  alternate  language  that 
may  enhance  the  clarity  of  the  terms. 

In  discussions  subsequent  to  the  last 
Working  Group  meeting,  some  of  the 
railroad  representatives  expressed 
fhistration  at  the  subjective  nature  of 
defining  terms  like  "sanitary"  and 
'unsanitary'"  and  proposed  an  alternate 
definition  for  the  term  "sanitary." 

The  railroad's  suggested  language 
suggests  that  only  an  "accumulation"  of 
filth,  trash,  or  human  waste  is 
imacceptable  whereas  visible  dirt  would  . 
not  constitute  an  unsanitary  condition. 
On  this  point,  the  RSAG  parties 
generally  accept  that  inunaculate 
conditions  cannot  be  expected,  any 
more  than  one  would  expect  such 
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conditions  in  a  public  rest  room  in  an 
airport  or  ofBce  building.  However, 
sanitation  compartments  are  expected  to 
be  clean  and  tidy  following  periodic 
servicing  and  cleaning.  However,  since 
the  duty  to  remedy  an  unsanitary 
condition  arises  only  at  the  daily 
inspection,  it  is  particularly  appropriate 
to  specify  a  standard  that  describes 
conditions  most  people  would  find 
imacceptable.  The  definitions  of 
sanitary  and  unsanitary  that  appear  in 
the  proposed  rule  text  reflect 
consideration  of  this  issue  of 
accumulation  by  including  the  phrase 
"any  significant  amoimt  of  filth,  trash, 
or  human  waste." 

The  Working  Group  further  discussed 
another  important  issue  raised  by  the 
railroads'  suggested  language:  what 
perception  must  the  reasonable  person 
have  before  a  condition  is  unacceptable? 
What  amount  of  filth,  trash,  or  human 
waste  is  considered  significant  by  the 
reasonable  person?  FRA's  approach  to 
the  subject  is  governed  by  the  need  to 
encourage  use  of  sanitary  facilities  on  a 
regular  basis  as  a  matter  of  good  health. 
Even  if  a  condition  is  objectively 
harmless  (as  determined  by  later 
laboratory  analysis),  the  fact  that  it  gives 
the  appearance  of  possible 
unhealthfulness  could  discourage  use  of 
the  facility  and  contribute  to  degraded 
health. 

The  railroads'  suggested  language 
tries  to  address  the  topic  of  to  what 
extent  the  railroad  is  responsible  for 
conditions  there  were  left  behind  by 
careless  employees  or  trespassers.  To 
limit  the  disruption  of  service  because 
of  conditions  over  which  the  carrier  has 
limited  control,  the  carriers  suggested 
that  certain  conditions  be  treated  as 
unsanitary  only  if  "caused  by 
mechanical  or  maintenance  failure  in 
the  compartment."  This  language  may 
present  enforcement  difficulties  for  FllA 
in  determining  whether  a  mechanical  or 
maintenance  failure  has  occurred.  This 
raises  issues  that  could  legitimately  bear 
on  the  exercise  of  FRA  enforcement 
discretion,  yet  FRA  believes  such  issues 
shouldn't  serve  as  a  defense  to  failure  to 
address  unsanitary  conditions  at  the 
daily  inspection.  No  railroad  employee 
should  have  to  contend  with  unsanitary 
conditions  left  behind  by  a  trespasser  or 
prior  employee  user  of  the  facility. 

With  the  exception  of  branch  lines 
discussed  elsewhere  in  the  preamble,  as 
of  the  daily  inspection,  railroads  should 
be  prepared  to  clean  a  sanitation 
compartment  and  service  a  toilet  facility 
or  to  place  the  unit  in  a  trailing  position 
if  the  sanitation  compartment  is  no 
longer  sanitary  or  operative. 

FTRA  invites  comment  on  these 
proposed  definitions  from  all  interested 


parties.  This  is  a  very  difficult  area,  and 
one  in  which  other  regulatory  bodies 
have  opted  to  leave  these  terms 
undefined.  Nonetheless,  FRA  would 
like  to  arrive  at  suitable  definitions  for 
these  subjective  terms  that  are 
consistent  with  the  spirit  of  the  Working 
Group  discussions,  and  that  provide 
adequate  notice  to  the  industry  as  to 
what  constitutes  compliance. 

FRA  proposes  to  define  sanitation 
compartment  as  an  enclosed 
compartment  on  a  locomotive  that 
contains  a  toilet  for  employee  use. 
Depending  on  the  type  of  locomotive, 
these  compartments  may  be  located  in 
the  nose  of  the  unit  or  behind  the 
engineer's  seat.  Further  discussions 
below  explain  in  detail  what  each 
sanitation  compartment  must  contain. 

FRA  proposes  to  define  toilet  facility 
as  a  system  that  automatically  or  on 
command  of  the  user  removes  waste  to 
a  place  where  it  is  treated,  eliminated, 
or  retained  such  that  no  solid  or  non- 
treated  liquid  waste  is  thereafter 
permitted  to  be  released  into  the  bowl, 
urinal,  or  room  and  that  prevents 
harmful  discharges  of  gases  or  persistent 
offensive  odors.  FRA  developed  this 
proposed  definition  with  the  assistance 
of  the  Working  Group.  There  are  a 
variety  of  toilets  available  on  the  market 
for  use  on  board  locomotives,  and  FRA 
did  not  vfish  to  exclude  the  use  of  any 
of  the  systems  that  effectively  meet 
hiunan  sanitation  needs.  Therefore,  this 
definition  attempts  to  establish 
performance  criteria  that  all  of  the 
adequate  facilities  meet  when  operating 
as  intended. 

To  clarify  FRA's  intent  concerning 
some  of  the  language  proposed  with 
respect  to  toilet  facility,  "automatically 
*  *  *  removing  the  waste"  does  not 
mean  that  waste  is  removed  by  gravity. 
Rather,  this  language  is  intended  to 
cover  systems  that  possess  sensors 
which  flush  waste  once  the  occupant 
leaves  the  toilet  area.  It  is  FRA's 
understanding  that  some  toilets  that 
may  be  used  on  locomotives  utilize  this 
feature,  and  FRA  believes  it  is  an 
effective  tool.  However,  FRA  does  not 
intend  that  systems,  without  a  device  to 
separate  the  waste  tank  from  the  user 
(such  as  a  deflector),  which  simply 
permit  waste  to  flow  to  holding  tanks 
below  the  toilet  bowl  and  remain  there 
until  emptied,  meet  this  proposed 
definition.  These  systems  are  prone  to 
overfilling  and  noxious  odors,  and  may 
go  uncleaned  for  some  time  because  the 
cleaning  or  emptying  process  is  very 
unpleasant  and  hence  doesn't  get 
accomplished.  The  term  "on  command 
of  the  user"  means  that  a  flush 
mechanism  is  present  and  functions  as 
intended. 


The  definition  for  toilet  facility  also 
includes  the  terms  "harmful"  and 
"offensive,"  which  may  give  rise  to 
differing  subjective  interpretations.  FRA 
and  the  Working  Group  discussed  these 
words  and  ultimately  determined  that  a 
certain  amoimt  of  subjectivity  is 
inevitable  when  personal  preferences 
for  cleanliness  are  involved.  Individuals 
may  differ  as  to  what  seems  "offensive" 
or  even  "harmful."  FRA  intends  that  the 
toilet  system  must  effectively  remove  or 
treat  the  waste  so  that  odors  generated 
in  the  toilet  area  do  not  linger  and 
penetrate  the  cab  working  environment. 
FRA  will  use  its  reasonable  judgment  in 
determining  whether  odors  rise  to  the 
level  of  offensiveness  or  harmfulness. 

FRA  proposes  to  define  washing 
system  as  a  system  for  use  by  employees 
to  maintain  personal  cleanliness.  As 
defined  here,  the  facility  may  include  a 
secured  sink,  water,  antibacterial  soap 
and  paper  towels;  or  antibacterial 
waterless  soap;  or  antibacterial  moist 
towelettes  and  paper  towels;  or  any 
combination  of  antibacterial  cleansing 
agents.  It  is  critical  that  all  employees 
have  available  to  them  a  system  in 
which  they  are  able  to  clean  and 
sanitize  their  hands  after  using  the 
toilet.  FRA  wishes  to  be  as  flexible  as 
possible  in  prescribing  washing  systems 
for  locomotive  cabs.  There  are  a  variety 
of  antibacterial  agents  available  on  the 
market  that  effectively  sanitize  and 
disinfect  after  toilet  use.  In  addition, 
there  are  many  locomotive  units  that  do 
not  possess  sinks  and  running  water  for 
employees  to  use  as  washing  facilities. 
As  a  result  of  discussions  with  the 
Working  Group,  it  is  FRA's 
imderstanding  that  most  cab  crews 
receive  a  package  of  items  for  use  on 
each  trip,  and  this  "crew  pack" 
typically  includes  the  sort  of  washing 
system  that  is  permitted  by  this 
definition.  Therefore,  so  long  as 
employees  are  provided  with  one  of  the 
options  included  in  the  definition,  or 
others  that  may  be  developed  in  the 
fiittire  that  provide  an  equivalent  level 
of  sanitation,  this  portion  of  the 
sanitation  requirement  has  been  met. 

Members  of  the  Working  Group 
expressed  concern  about  restrictions  on 
the  placement  of  "crew  packs."  Some 
items  in  these  packages  are  used  by 
employees  while  in  the  sanitation 
compartment,  but  these  packages  also 
include  items  that  employees  use  while 
working  or  eating  in  the  cab,  such  as 
paper  towels.  In  addition,  crew  packs 
are  available  for  pick  up  by  locomotive 
crews  at  on-duty  points  throughout  the 
railroad  network,  and  employees  often 
grab  several  of  them  to  keep  in  the  cab. 
It  is  likely  that  some  of  these  packs 
won't  be  placed  in  the  sanitation 
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compartment  when  brought  on  board, 
and  will  be  placed,  as  a  convenience, 
near  the  employee  cab  stand  for  use 
throughout  the  work  shift.  For  these 
reasons,  FRA  sees  no  reason  to  require 
by  regulation  that  crew  packs  remain  at 
all  times  in  the  sanitation  compartment 
and  so,  this  proposal  would  not  place 
restrictions  on  Uie  placement  or 
contents  of  crew  packs  issued  by  the 
railroad  carrier. 

FRA  will  revisit  these  definitions  to 
determine  if  they  may  be  streamlined 
without  losing  clarity,  and  whether  we 
should  provide  additional  definitions 
for  terms  used  in  the  rule  text.  For 
instance,  a  definition  of  "defective" 
might  be  helpful  to  understanding  the 
application  of  this  rule.  FRA  invites 
comment  fi-om  the  industry  about  all  of 
the  definitions  proposed  here  and  any 
other  terms  that  should  be  defined. 

Amendment  to  Section  229.9, 
Movement  of  Non-Complying 
Locomotives 

FRA  proposes  to  add  paragraph  (g)  to 
section  229.9,  which  prescribes 
requirements  for  the  movement  of  non- 
complying  locomotives.  The  purpose  of 
this  addition  is  to  clarify  that  the 
provisions  set  forth  in  proposed  sections 
229.137  and  229.139  establish  criteria 
for  the  movement  or  handling  of 
locomotives  that  are  discovered  to  have 
defective  or  unsanitary  sanitation 
compartments  at  the  time  of  the  daily 
inspection.  These  new,  proposed 
criteria  for  units  with  defective 
sanitation  compartments  would 
supercede  those  set  forth  in  paragraphs 
(a)-(c)  of  section  229.9,  which  require 
moving  designated  locomotives  as  lite 
or  dead,  under  certain  circumstances, 
and  sometimes  require  en  route  failures 
to  be  addressed  at  the  nearest  forward 
point  where  the  necessary  repairs  can  be 
accomplished.  These  new,  proposed 
criteria  for  units  with  defective 
sanitation  compartments  would  also 
supercede  the  language  in  section 
229.21(a)  and  (b),  that  requires  defective 
items  to  be  repaired  prior  to  departure. 
As  FRA  and  the  Working  Group 
examined  the  issue  of  sanitation  on 
locomotives,  it  was  determined  that 
alternative  requirements  would  be  more 
appropriate  for  the  handling  of 
locomotives  that  are  otherwise  fit  for 
service,  but  possess  a  defective  toilet  or 
ventilation  system  in  the  sanitation 
compartment.  The  power  available  in 
these  units  can  be  utilized  in  the  train 
consist,  without  introducing  safety 
hazards  associated  with  the  equipment 
and  train  movement.  The  hazards 
employees  face  in  the  presence  of 
defective  or  unsanitary  facilities  are 
addressed  by  the  requirements  set  forth 


in  the  new  proposed  sections  229.137 
and  229.139.  However,  FRA  invites 
comment  on  this  and  all  other 
provisions  set  forth  in  the  NPRM. 

Amendment  to  Section  229.21,  Daily 
Inspection 

FRA  proposes  to  revise  section  229.21 
to  be  consistent  with  the  new  proposed 
requirements  in  sections  137  and  139. 
As  currently  written,  section  229.21 
requires  railroad  carriers  to  repair  all 
items  noted  on  the  daily  inspection 
report  prior  to  using  the  locomotive. 
However,  the  new  sections  137  and  139 
would  permit  locomotive  units  with 
certain  non-complying  conditions  to 
remain  in  service  beyond  the  date  on 
which  the  daily  inspection  occurs.  For 
instance,  carriers  may  utilize  a 
locomotive  with  a  defective  toilet 
facility  in  switching  service  for  a  period 
of  up  to  10  days,  at  which  time  the  unit 
must  be  repaired  or  used  in  the  trailing 
position.  Also,  the  railroad  may 
continue  to  use  a  locomotive  that 
possesses  a  defective  modesty  lock  until 
the  next  92-day  inspection,  at  which 
time  the  modesty  lock  must  be  repaired. 
The  fourth  sentence  of  paragraphs  (a) 
and  (b)  have  been  revised  to  note  this 
change  as  a  result  of  the  new  proposed 
requirements  in  sections  137  and  139.  In 
addition,  the  fifth  sentence  of 
paragraphs  (a)  and  (b)  has  been 
modified  to  note  that  the  railroads  may 
choose  to  record  repairs  of  conditions 
that  don't  comply  with  sections  229.137 
and  229.139  electronically,  rather  than 
on  the  daily  inspection  report.  Some  of 
the  carriers  have  stated  that  they  have 
electronic  repair  reporting  systems  in 
place  that  work  more  efficiently  than 
paper  records.  FRA  sees  no  reason  to 
thwart  these  ongoing  programs,  so  long 
as  they  are  capable  of  being  audited  and 
effectively  track  repairs. 

Section  229.137(a)  Sanitation,  General 
Requirements 

This  portion  of  the  proposed 
sanitation  standard  sets  forth  the 
primary  requirements  for  equipping 
^lead  locomotives  in  use  with  sanitation 
facilities.  FRA's  primary  concern  is 
providing  locomotive  crews  in  the  lead 
units  with  access  to  private  toilet  and 
washing  facilities,  that  are  equipped 
with  adequate  ventilation,  toilet  paper, 
and  trash  containers.  Paragraph  {a)(l) 
proposes  that  each  lead  locomotive  in 
use  must  contain  a  sanitation 
compartment,  except  as  indicated  in 
paragraph  (b)  where  proposed 
exceptions  to  this  requirement  are  set 
forth,  or  where  a  unit  is  designed  such 
that  no  sanitation  compartment  exists. 
For  instance,  certain  locomotive  units 
used  by  Amtrak  have  toilet  facilities 


located  in  the  engine  room,  which  is 
enclosed  by  a  door  and  otherwise  meet 
the  requirements  of  this  paragraph.  For 
purposes  of  this  standard,  FRA  proposes 
that  the  engine  room  on  those  Amtrak 
units  constitutes  the  sanitation 
compartment  for  those  units. 

The  sanitation  compartment  must  be 
adequately  ventilated;  equipped  with  a 
door  that  closes  and  possesses  a 
modesty  lock;  equipped  with  a  toilet 
facility  that  meets  the  requirements  of 
the  definition  described  above; 
equipped  with  a  washing  system  that 
meets  the  requirements  of  the  definition 
described  above,  unless  the  railroad 
otherwise  provides  the  washing 
products  to  employees  when  they  report 
for  duty  or  occupy  the  cab  for  duty 
(typically  in  crew  packs),  or  where  the 
locomotive  possesses  a  stationary  sink 
that  is  located  outside  the  sanitation 
compartment;  equipped  with  sufficient 
toilet  paper  to  meet  employee  needs, 
unless  the  failroad  carrier  otherwise 
provides  toilet  paper  to  employees 
when  they  report  for  duty  or  occupy  the 
cab  for  duty  (typically  in  crew  packs); 
and  equipped  with  a  trash  receptacle, 
unless  the  railroad  carrier  otherwise 
provides  portable  trash  receptacles  for 
use  in  the  sanitation  compartment  to 
employees  upon  reporting  for  duty  or 
occupying  the  cab  for  dufy  (typically  in 
crew  packs). 

Witn  respect  to  ventilation  in  the 
sanitation  compartment,  the  Working 
Group  and  FRA  determined  that,  on 
much  of  the  existing  equipment,  a 
simple  vent  in  the  sanitation 
compartment  that  opens  to  facilitate  the 
exchange  of  fresh  air  with  air  in  the 
toilet  area  sufficiently  addresses 
ventilation.  According  to  discussions 
with  the  Working  Group,  which  consists 
of  parties  who  use  and  maintain 
locomotives,  these  vents  adequately 
diffuse  offensive  odors,  so  long  as  the 
toilet  is  sanitary  and  operating.  This 
vent  must  be  capable  of  opening  or 
closing  on  command  or  control  of  the 
user  in  order  to  meet  the  requirement  of 
"adequately  ventilated."  Other 
ventilation  systems  in  place  on  older 
locomotive  equipment  must  operate  as 
intended,  evacuating  the  air  in  the 
sanitation  compartment,  in  order  to 
meet  the  proposed  standard. 

The  ventilation  systems  on  new 
locomotive  equipment  is  more  complex. 
The  cab's  air  flow  is  controlled  and 
pressurized  to  maximize  air  flow  and 
equipment  performance,  and  minimize 
noise  levels  in  the  cab.  In  order  to  meet 
the  proposed  requirement  concerning 
ventilation  for  these  newer  units,  that 
portion  of  the  ventilation  system 
required  to  provide  air  movement  in  the 
sanitation  compartment  must  be 
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operative,  or  other,  effective  alternative 
provisions  for  ventilation  of  the 
sanitation  compartment  must  be  made. 

If  the  ventilation  system  for  the 
sanitation  compartment  is  defective  as 
of  the  daily  inspection,  the  railroad 
carrier  may  not  use  the  imit  in  the  lead 
position,  iinless  repaired.  If  not 
repaired,  the  railroad  carrier  may  use 
the  locomotive  in  trailing  position,  in 
switching  service  consistent  with  the 
requirements  of  section  137,  paragraph 
rb)(l)(ii),  or  in  transfer  train  service 
consistent  with  the  requirements  of 
section  137,  paragraph  (b)(l)(iii).  The 
rationale  for  permitting  this  usage  when 
the  ventilation  system  is  inoperative,  is 
that  trailing  units  are  typically 
unoccupied,  and  so  no  harm  would 
come  from  utilizing  the  locomotive  in 
that  position,  and  the  exceptions  set 
forth  in  section  139(b)(l)(ii)  and  (iii) 
require  the  carriers  to  provide  access  to 
adequate  facilities  elsewhere. 

It  IS  important  to  note  that  a  clean, 
operable  toilet  facility  will  prevent 
harmful  gases  or  persistent,  offensive 
odors  from  developing  in  the  first  place, 
and  so  the  most  productive  way  to 
eliminate  the  risk  of  noxious  air  in  the 
cab  is  to  focus  attention  on  maintaining 
the  toilet  facility  properly.  It  is  also 
important  to  note  that  if  the  toilet  room 
door  is  designed  to  be  equipped  with 
seals,  when  the  seals  are  maintained 
and  replaced  as  needed,  odors  are  less 
likely  to  migrate  to  the  interior  of  the 
cab.  If  applicable,  replacing  faulty 
sanitation  compartment  door  seals 
would  be  advisable  to  further  protect 
the  cab  occupants  from  offensive  odors, 
although  this  proposal  does  not  require 
such  replacement. 

In  section  137(a)(2),  FRA  proposes 
that  the  sanitation  compartment  must 
possess  a  door  that  closes,  and  the  door 
must  be  equipped  with  a  modesty  lock. 
A  door  which  closes  is  one  that,  by 
design  or  device,  stays  shut  when  the 
user  closes  it.  For  instance,  a  typical 
interior,  residential  door  with  a  door 
knob  is  a  door  that  closes.  Also,  a  door 
that  possesses  a  spring  device  that  pulls 
the  door  closed  after  opening  constitutes 
a  door  that  closes.  Similarly,  doors  used 
to  enclose  bathrooms  on  airplanes  close 
when  pulled  shut,  by  way  of  a  device 
similar  to  a  door  knob,  and  would  meet 
the  proposed  standard  set  forth  here. 
(These  doors  also  possess  modesty  locks 
to  prevent  unwanted  intrusion).  FRA 
does  not  mandate  the  type  of  closing 
door  the  locomotive  must  possess,  so 
long  as  the  door  closes  by  design  or  on 
command  of  the  user.  This  proposed 
requirement  is  necessary  to  provide 
basic  privacy  to  employees  using  the 
sanitation  facilities.  A  modesty  lock  is  a 
device  operated  by  the  occupant  from 


inside  the  toilet  compartment  that 
prevents  entry  by  a  person  who  is  not 
aware  that  the  compartment  is 
occupied.  A  modesty  lock  can  typically 
be  disabled  from  the  outside  in  the 
event  of  an  emergency  that  requires 
entry  from  outside  the  toilet 
compartment.  FRA  believes  employees 
should  have  the  expectation  of  privacy 
when  using  toilet  facilities,  consistent 
with  similar  standards  issued  by  other 
regulatory  bodies  and  common  sense.  A 
door  that  closes  and  that  possesses  a 
modesty  lock  provides  that  privacy. 

The  railroad  carriers  on  the  Worldng 
Group  expressed  some  concerns  about  a 
modesty  lock  that  woidd  prevent  entry 
in  the  event  of  an  emergency,  such  as  an 
accident  or  health  problem.  As  defined 
in  this  proposal,  the  railroads  may 
utilize  modesty  locks  that  can  be 
disabled  in  an  emergency,  so  long  as  the 
lock  prevents  an  accidental  or 
unnecessary  intrusion.  FRA  does  not 
prescribe  specific  requirements 
concerning  the  form  of  the  modesty  lock 
in  this  NPRM.  Some  of  the  railroad 
carriers  utilize  fairly  sophisticated, 
expensive  devices,  and  some  utilize  an 
inexpensive,  rudimentary  slide  device. 
These  achieve  the  desired  level  of 
privacy,  and  also  provide  the  employer 
with  the  ability  to  enter  the 
compartment  in  the  event  of  an 
emergency.  Either  would  meet  the 
requirement  proposed  in  this  paragraph. 
As  FRA  imderstands  it,  most 
locomotives  are  currentiy  equipped 
with  closing  doors  that  have  modesty 
locks,  and  if  not,  the  costs  associated 
with  adding  modesty  locks  to 
unequipped  units  are  minimal.  In  the 
Working  Group  discussions,  the 
industry  representatives  indicated  that 
all  imits  could  be  equipped  with 
modesty  locks  by  [18  months  after 
publication  of  the  final  rule). 

As  currenUy  drafted,  this  proposal 
woidd  require  all  sanitation 
compartments  to  be  equipped  with  a 
closing  door  as  of  the  daily  inspection. 
However,  if  the  modesty  lock  is 
defective  as  of  the  daily  inspection,  the 
railroad  carrier  woidd  not  be  reqmred  to 
remove  a  locomotive  from  service.  The 
carrier  woidd  be  required  to  repak  the 
modesty  lock  on  or  before  the  next  92- 
day  inspection  required  by  part  229. 

The  requirements  proposed  in 
§  229.137(a)(3)-(a)(4)  require  toilets  and 
washing  systems  in  lead  locomotives  in 
use.  FRA  understands  that  there  are 
many  varieties  of  toilet  facilities  that 
function  effectively  on  board 
locomotives,  and  there  are  likely  to  be 
technological  improvements  that  will 
bring  about  new  units  in  the  future.  The 
proposal  takes  a  performance  approach 
to  toilet  and  washing  systems,  rather 


than  specifying  imits  by  name  in  the 
definition,  so  that  effective  existing 
systems  and  systems  not  yet  developed, 
would  not  be  imintentionally  excluded. 

As  discussed  above,  FRA  does  not 
wish  to  prescribe  a  particular  type  of 
washing  system.  However,  each  lead 
locomotive  must  have  one  of  the 
systems  outlined  in  the  proposed 
definition  available  for  employee  use. 
As  currenUy  proposed,  this  paragraph 
states  that  the  washing  system  must  be 
located  in  the  sanitation  compartment, 
unless  it  is  otherwise  provided  to 
employees  when  they  report  for  duty, 
enter  the  cab  for  duty,  or  where  the 
locomotive  possesses  a  stationary  sink 
that  is  not  located  in  the  sanitation 
compartment.  Based  on  discussions 
with  the  Working  Group,  FRA 
imderstands  that  on  some  locomotives 
washing  systems  are  located  in  the  toilet 
compartment,  but  in  many  cases  they 
are  provided  to  employees  in  crew 
packs.  Many  railroads  give  crew  packs 
to  employees  as  they  begin  each  work 
shift,  and  they  typically  contain 
antibacterial  soap,  paper  towels  or  moist 
towelettes,  toilet  paper,  and  perhaps 
bottied  water.  As  stated  above,  FRA  sees 
no  need  to  require  the  railroad  carrier  to 
maintain  washing  products  in  the 
sanitation  compartment,  so  long  as 
employees  receive  them  in  crew  packs 
at  the  beginning  of  their  shift.  The  crew 
packs  will  be  made  available  to  crews  at 
their  reporting  point  or  onboard  the 
locomotive.  The  employer  must  provide 
these  items  to  employees  in  order  to 
meet  the  proposed  standard. 

This  paragraph  also  permits  sinks 
located  adjacent  to  the  sanitation 
compartment  to  remain  outside  the 
sanitation  compartment.  According  to 
information  received  from  the  Working 
Group,  at  least  one  Class  I  railroad 
carrier  maintains  locomotives  with 
stationary  sinks  that  are  not  in,  or 
capable  of  being  placed  in,  the 
sanitation  compartment.  FRA  sees  no 
safety  or  health  risk  associated  with  this 
configuration  and,  therefore,  the 
proposed  standard  would  not  prohibit 
this. 

Section  229.137(a)(5)  proposes  that 
the  sanitation  compartment  contain 
toilet  paper  in  sufficient  quantity  to 
meet  employee  needs,  unless  the 
railroad  carrier  othenvise  provides 
employees  with  toilet  paper  when  they 
report  for  duty  or  occupy  the  cab  for 
duty.  FRA  chose  not  to  prescribe  a 
specific  amount  of  toilet  paper  for  each 
employee  in  the  cab,  believing  that  this 
issue  is  best  handled  through  common 
sense  decision  making  at  the  local  level. 
As  FRA  understands  it,  some  railroad 
carriers  maintain  toilet  paper  in  the 
sanitation  compartment,  and  some  rely 
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on  crew  packs  for  dissemination  of 
toilet  paper.  FRA  believes  either  method 
is  adequate,  so  long  as  reasonable 
amounts  of  toilet  paper  are  provided  to 
meet  typical  daily  needs.  If  it  is 
determined  during  the  daily  inspection 
that  a  locomotive  is  not  equipped  with 
sufficient  toilet  paper,  the  unit  must  be 
equipped  prior  to  departure.  For  most 
railroads,  this  requirement  would  be 
accomplished  by  the  use  of  crew  packs, 
which  contain  ample  toilet  paper  for 
each  employee's  work  shift. 

Section  229.137(a)(6)  proposes  to 
require  that  each  sanitation 
compartment  contain  a  trash  receptacle, 
unless  the  railroad  carrier  provides 
portable  trash  receptacles  in  the 
employee  crew  packs.  This  proposed 
requirement  attempts  to  provide 
flexibility  to  the  railroad  carrier  where 
space  limitations  in  locomotive 
sanitation  compartments  prevent  the 
application  of  an  across-the-board 
requirement  for  permanent  trash  cans  or 
similar  fixtures  in  all  sanitation 
compartments.  Therefore,  as  drafted 
here,  the  trash  receptacle  may  be  a 
permanent  trash  can  or  similar  fixtiu« 
located  in  the  sanitation  compartment, 
or  the  trash  receptacle  may  be  a  small 
plastic  bag  that  hangs  from  the  door 
handle  or  is  posted  to  an  interior  wall. 
In  addition,  where  the  space  limitations 
in  the  sanitation  compartment  prohibit 
placing  any  sort  of  trash  receptacle  in 
the  sanitation  compartment,  portable 
trash  bags  that  can  be  included  in  the 
employee  crew  packs  may  be  placed 
outside  the  sanitation  compartment.  In 
these  instances,  the  Working  Group  and 
FRA  expect  that  the  trash  bags  will  be 
placed  at  a  location  that  is  as  far  from 
the  cab  stand  as  possible,  such  as  in  the 
nose  of  the  cab.  FRA  and  members  of 
the  Working  Group  wish  to  segregate 
sanitation-related  trash  from  the  area 
where  employees  work  and  often  eat 
during  the  course  of  the  work  shift.  In 
large  measure,  where  a  trash  receptacle 
cannot  be  placed  in  the  sanitation 
compartment,  the  location  of  the 
portable  trash  bags  will  be  controlled  by 
the  employees  working  in  the  cab,  who 
have  a  natural  interest  in  keeping  the 
sanitation-related  trash  away  from  the 
work  and  eating  areas  of  the  cab. 

As  currentiy  drafted,  if  it  is 
determined  during  the  daily  inspection 
that  the  sanitation  compartment  is  not 
equipped  with  a  trash  receptacle,  or  the 
crew  has  not  been  provided  one  in  a 
crew  pack,  the  railroad  carrier  must 
equip  the  locomotive  with  a  trash 
receptacle  prior  to  departure.  This  may 
be  accomplished  by  placing  a  trash 
receptacle  in  the  sanitation 
compartment,  or  by  providing  portable 
trash  receptacles  to  employees  in  their 


crew  packs  when  they  report  for  duty  or 
occupy  the  cab  for  duty. 

Section  229.137(b)  Exceptions 

Paragraph  (b)  of  section  229.137  sets 
forth  exceptions  to  the  general 
requirements  proposed  in  paragraph  (a), 
discussed  above.  Paragraph  (b)(l)(i>-(v), 
set  forth  exceptions  to  the  general 
requirement  of  a  sanitation 
compartment  in  each  lead  locomptive  in 
use.  These  exceptions  are  proposed  in 
order  to  accommodate  certain  unique 
circumstances. 

Paragraph  (b)(l)(i)  would  exempt 
locomotives  used  in  conunuter 
operations  where  employees  have 
access  to  sanitation  facilities  at  frequent 
intervals,  either  at  stations  or  elsewhere 
on  the  train.  For  purposes  of  this 
proposal,  commuter  service  means 
commuter  or  short-haul  railroad 
passenger  service  in  a  metropolitan  or 
suburban  area,  and  commuter  service 
that  was  operated  by  the  Consolidated 
Rail  Corporation  on  January  1, 1979, 
that  runs  on  rails  or  electromagnetic 
guideways,  but  does  not  include  rapid 
transit  operations  in  an  urban  area  that 
are  not  connected  to  the  general  railroad 
system  of  transportation.  [See,  49  CFR 
part  209,  Appendix  A)  This  definition  is 
consistent  writh  the  types  of  railroads 
that  Congress  intended  to  be  subject  to 
FRA's  jurisdiction  under  the  Safety  Act; 
see  49  U.S.C.  20102(1).  Most  conunuter 
runs  are  relatively  short  in  duration, 
providing  multiple  times  during  the 
day's  work  shift  when  facilities  can  be 
used  at  downtown  or  outiying 
terminals.  Typically,  cab  crews  on 
commuter  operations  may  use  sanitation 
facilities  in  the  stations  they  service  in 
the  course  of  their  route,  or  in  the 
passenger  cars  they  are  hauling. 
Therefore,  FRA  sees  no  need  to  require 
the  locomotive  cabs  on  commuter 
operation^  to  also  possess  a  sanitation 
facility.  In  most  cases,  the  configuration 
of  commuter  locomotives  differs  from 
traditional  freight  locomotives.  Most  do 
not  currentiy  possess  sanitation 
compartments  and  there  may  be  no 
additional  space  to  add  such  a 
compartment. 

This  exception  makes  clear  that  the 
sanitation  facilities  employees  use  must 
be  provided  by  the  commuter  raifroad 
carrier.  In  other  words,  the  employer 
may  not  utilize  this  exception  to  the 
general  requirement  if  employees  are 
forced  to  use  sanitation  facilities  in 
businesses  along  the  right-of-way  that 
have  no  connection  to  the  employer, 
such  as  restaurants,  manufacturing 
plants,  or  convenience  stores.  FRA 
believes  that  each  commuter  railroad 
operation  subject  to  these  standards  is 
responsible  for  providing  sanitation 


facilities,  and  employees  must  not  be 
placed  in  situations  where  they  are 
forced  to  request  permission  to  use  the 
sanitation  facilities  of  foreign 
establishments  during  the  workday.  So 
long  as  these  conditions  are  met,  and 
because  the  nature  of  commuter 
operations  affords  employees  the 
opportunity  for  ft^quent  access 
throughout  the  shift,  FRA  sees  no  reason 
to  impose  a  new,  costiy  requirement  for 
cab  toilets  on  commuter  railroad 
locomotives. 

Paragraph  (b)(l)(ii)  would  permit  all 
locomotives  engaged  in  switching 
service,  where  employees  have  access  to 
railroad  carrier-provided  sanitation 
facilities  outside  of  the  cab,  to  operate 
without  a  sanitation  compartment  in  the 
cab.  For  purposes  of  this  paragraph, 
switching  service  is  defined  as  the 
classification  of  freight  cars  according  to 
commodity  or  destination;  assembling 
cars  for  train  movements;  changing  the 
position  of  cars  for  purposes  of  loading, 
unloading,  or  weighing;  placing 
locomotives  and  cars  for  repair  or 
storage;  or  moving  rail  equipment  in 
connection  with  work  service  that  does 
not  constitute  a  train  movement.  This 
definition  has  developed  over  time  in 
the  railroad  industry,  and  as  used  here, 
is  consistent  with  customary  usage. 

This  exception  is  similar  to  and  based 
on  the  same  general  principle  as  the 
exception  proposed  for  commuter 
service.  Employees  engaged  in 
switching  service  are  typically  in  the 
cab  for  relatively  short  periods  of  time, 
and  have  access  to  sanitation  facilities 
in  rail  yard  buildings  or  at  railroad 
carrier  facilities  along  the  right-of-way 
as  needed.  Generally,  these  employees 
are  not  captive  in  a  locomotive  cab  for 
interminable  time  periods,  where  a 
sanitation  facility  clearly  must  be 
provided.  Therefore,  FRA  proposes  that 
locomotives  involved  in  switching 
service  need  not  possess  a  toilet  in  the 
cab,  so  long  as  employees  have  ready 
access  to  railroad  carrier-provided 
sanitation  fecilities  along  the  right-of- 
way  or  in  yard  facilities  at  fi^uent 
intervals  during  the  work  shift.  If  a 
raifroad  carrier  is  unable  to  conform 
with  this  concept,  this  proposed 
exception  could  not  apply.  If  the 
switching  routes  place  cab  employees  at 
remote  locations  where  raifroad  carrier 
sanitation  facilities  are  not  accessible  to 
employees,  then  the  carrier  must 
provide  a  locomotive  that  is  equipped 
with  all  of  the  items  required  by 
paragraph  (a)  of  this  section,  which  is 
discussed  below.  (It  is  important  to  note 
tiiat  this  NPRM  would  prohibit  the 
removal  of  toilet  facilities  from 
locomotives  engaged  in  switching 
service,  where  those  locomotives  are 
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equipped  with  a  toilet  on  the  effective 
date  of  the  final  standards.  This  is 
discussed  in  greater  detail  below.) 

Paragraph  (D)(l)(iii)  relates  to  transfer 
trains,  and  tracks  the  same  logic  as  the 
exceptions  proposed  for  commuter 
operations  and  switching  service. 
Transfer  trains  are  trains  that  travel 
between  a  point  of  origin  and  a  point  of 
final  destination  not  exceeding  twenty 
miles  and  do  not  perform  switching 
service.  See,  49  CFR  232.13(e)(1) 
(Specifying  the  air  brake  test  required 
for  transfer  trains.)  Because  the  cab 
employees  engaged  in  transfer  train 
service  generally  have  the  opportiuiity 
to  use  railroad  carrier-provided 
sanitation  facilities,  as  needed  during 
the  course  of  their  work  shift,  ERA 
proposes  that  the  existing  locomotives 
used  in  transfer  service  need  not  possess 
a  sanitation  compartment.  These 
employees  are  less  likely  to  face  long 
periods  of  time  in  the  locomotive 
without  access  to  sanitation  facilities  in 
rail  yard  buildings  or  at  railroad  carrier- 
owned  facilities  along  the  right-of-way. 
If  the  railroad  carrier  is  unable  to 
provide  such  facilities  to  accommodate 
employee  needs,  then  the  carrier  must 
utilize  locomotives  that  possess  toilet 
focilities  that  otherwise  meet  the 
requirements  of  this  proposal.  (It  is 
important  to  note  that  this  NPRM  would 
prohibit  the  removal  of  toilet  facilities 
from  locomotives  engaged  in  transfer 
service,  where  those  locomotives  are 
equipped  with  a  toilet  on  the  effective 
date  of  the  final  standards.  Also,  all 
locomotives  manufactiu«d  after  the 
effective  date  of  the  final  rule  in  this 
matter  must  be  equipped  with  a  toilet 
facility  accessible  without  going  outside 
the  locomotive.  These  requirements  are 
discussed  in  greater  detail  below.) 

Paragraph  (D)(l)(iv)  proposes  to 
exempt  locomotives  of  Class  III  railroad 
carriers  that  are  not  equipped  with  toilet 
facilities,  and  that  are  not  engaged  in 
switching  or  transfer  train  service,  from 
the  requirement  of  having  a  toilet 
facility  in  the  cab.  However,  as  is  stated 
in  the  proposed  exception,  these  Class 
m  railroad  carriers  must  provide  or 
arrange  for  sanitation  facilities  along  the 
right-of-way.  (It  is  important  to  note  that 
the  NPRM  would  prohibit  the  removal 
of  toilet  facilities  from  locomotives,  if 
those  locomotives  are  equipped  with  a 
toilet  on  the  effective  date  of  the  final 
standards.  This  is  discussed  in  detail 
below.) 

Class  ni  railroad  carriers  are  small 
businesses  with  limited  capital  margins. 
(The  ciurent  definition  of  these  entities, 
as  established  by  the  Surface 
Transportation  Board,  is  a  railroad 
carrier  that  earns  $20  million  or  less  in 
annual  operating  revenues.)  Typically, 


purchasing  new  locomotives  would  be 
out  of  the  question  for  these  companies, 
and  spending  considerable  funds  to 
retrofit  old  units  could  mean  that 
critical  safety  programs  in  other 
disciplines  would  suffer.  The  older 
locomotive  equipment  generally 
cascades  down  to  the  Class  III  railroad 
carriers,  and  over  time  the  Class  III 
railroad  carriers  will  acquire  toilet- 
equipped  locomotives.  Currently,  many 
of  the  older  locomotive  imits  are  not 
equipped  with  toilet  facilities,  and  some 
of  the  units  actually  lack  space  for  toilet 
facilities,  depending  on  the  purpose  it 
was  originally  intended  to  serve.  FRA 
believes  that  it  would  create  great 
financial  hardship  for  these  entities  to 
require  sanitation  retrofits  or  new 
locomotive  piux:hases.  Some  of  the 
small  operators  might  simply  opt  out  of 
the  market,  and  for  others,  the  diversion 
of  funds  could  create  safety  problems 
elsewhere.  Therefore,  FRA  proposes  this 
exception  to  ensure  that  the  proposed 
sanitation  standards  do  not  give  rise  to 
additional  safety  concerns  or  destroy 
otherwise  productive  business  concerns. 
However,  \he  Class  HI  railroad  carriers 
that  choose  to  avail  themselves  of  this 
exception  must  provide  or  arrange  for 
adequate  sanitation  facilities,  which 
means  they  must  be  available  to 
employees  readily,  frequently,  and  as 
needed  along  the  right-of-way. 

This  proposed  exception  would  not 
permit  a  Class  in  railroad  carrier  to 
advise  employees  to  use  sanitation 
facilities  at  restaurants  and  other  public 
establishments  that  have  no  business 
connection  to  the  carrier.  These  Class  III 
employers  may  not  aslsume  that 
employees  will  locate  sufficient 
sanitation  facilities  on  their  own.  The 
Class  HI  railroad  carrier  must  take 
affirmative  action  to  see  that  the  cab 
employees  have  frequent  access  as 
needed  to  adequate  sanitary  facilities.  If 
it  is  not  possible  for  the  railroad  carrier 
to  provide  adequate  sanitary  facilities 
along  the  right-of-way,  then  it  is 
expected  that  the  carrier  will  consult 
with  customers  or  other  businesses 
along  the  route  for  the  specific  purpose 
of  garnering  access  to  adequate 
sanitation  facilities  for  employees  who 
must  work  in  cabs  without  sanitation 
compartments.  In  addition,  the  Class  ID 
railroad  carrier  must  communicate  to 
employees  the  locations  and,  as 
appropriate,  hoiu-s  of  availability  of 
access  to  the  sanitation  facilities 
provided  by  the  carrier  via  customers  or 
other  businesses  along  the  route.  FRA 
and  the  Working  Group  expect  that  the 
Class  m  carrier  will  consider  24-hour 
railroad  operations  in  these 
determinations,  and  which  facilities 


will  be  available  during  every  work 
shift. 

Paragraph  (b)(l)(v)  proposes  that  the 
locomotives  of  scenic,  tourist,  historic, 
or  excursion  railroads,  which  are  not 
steam-powered,  which  operate  on  the 
general  system,  and  are  otherwise 
covered  by  the  locomotive  safety 
standards  set  forth  in  49  CFR  part  229 
would  not  be  required  to  be  equipped 
with  compliant  toilet  facilities,  so  long 
as  employees  working  in  these 
locomotives  have  access  to  appropriate 
facilities  at  fr«quent  intervals  during 
their  work  shift.  The  rationale  for  this 
proposal  is  similar  to  the  proposed 
exceptions  for  Class  III  entities.  The 
railroads  addressed  by  this  paragraph, 
for  the  most  part,  have  limited  profit 
margins  and  utilize  older  equipment 
that  may  not  possess  sanitation  facilities 
on  board.  The  costs  to  retrofit  these 
units  would  adversely  impact  the 
viability  of  these  operations,  and  on 
some  of  the  present  equipment,  may  not 
be  possible.  FRA  believes  that  so  long  as 
the  employees  who  work  on  these  units 
are  provided  appropriate  facilities 
throughout  the  course  of  the  work  shift, 
there  would  be  no  reason  to  require 
these  locomotives  to  be  equipped  with  ' 
sanitation  facilities.  FRA  invites 
comment  on  this,  and  all  other 
proposals  set  forth  in  the  NPRM, 
particularly  with  respect  to  long- 
distance exciu-sion  operations  that 
typically  employ  locomotives  already 
equipped  with  toilet  facilities.  Finally, 
it's  important  to  note  that 
representatives  of  tourist  and  excursion 
railroads  have  suggested  that  FRA 
modify  the  language  in  this  paragraph  to 
clarify  that  the  tourist  operator  is 
responsible  for  providing  access  to 
adequate  toilet  facilities  rather  than  the 
railroad  owner  of  the  track  on  which  the 
tourist  organization  travels.  FRA 
believes  that  this  would  be  advisable  in 
the  final  rule,  and  invites  comment  on 
it  now. 

It  is  difficult  to  define  with  specificity 
the  terms  "ready  access"  and  "frequent 
intervals,"  which  are  used  in  paragraphs 
(b)(l)(i)r{b)(l)(v)  of  this  section  of  the 
NPRM.  FRA  and  the  Working  Group 
spent  a  great  deal  of  time  discussing  the 
terms  and  the  concepts  they  infer.  All 
struggled  with  appropriate  language  that 
would  captiire  the  concepts  accurately 
and  still  provide  sufficient  flexibility  to 
accommodate  the  changeable  nature  of 
railroad  operations.  The  Working  Group 
discussed  establishing  specific  time 
periods  or  distances  traveled  that  might 
equate  to  a  satisfactory  and  concise 
definition  of  these  terms.  However, 
members  of  the  Working  Group 
recognized  that  individuals'  access 
needs  vary  greatly  from  person-to- 
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person  and  from  day-to-day.  Further, 
the  Working  Group  noted  Uiat  it  may 
take  5  hours  to  traverse  5  miles  on  a 
given  day,  depending  on  traffic, 
weather,  load,  and  other  considerations. 
Therefore,  the  Working  Group  rejected 
the  notion  of  a  hard  and  fast  time  or 
mileage  limit  as  an  appropriate  solution 
to  this  question. 

Instead,  the  Working  Group  offered  an 
explanation  of  the  concept  of  adequate 
access  to  sanitation  facilities,  where 
locomotives  covered  by  these 
exceptions  are  not  equipped  with  a 
toilet  facility:  The  crew  members  would 
have  immediate  accommodations  made 
by  the  local  railroad  carrier  officials  on 
reasonable  demand  or  need  by  a  crew 
member  to  provide  access  to  a  railroad 
carrier's  sanitation  facilities  at  frequent 
intervals  during  the  coiu^e  of  their  work 
shift.  As  used  here,  the  term  "immediate 
-  accommodations"  means  that  the 
employer  would  begin  the  process  of 
providing  access  to  sanitation  facilities 
when  the  employee  requests  it. 

The  general  principle  that  FRA  and 
the  Working  Group  intend  to  capture 
with  these  terms  is  that  employees 
would  have  access  to  sanitation 
facilities,  as  the  need  arises,  that  are 
located  in  close  proximity  to  the  work 
site,  and  that  are  ovsrned  or  operated  by 
the  railroad  carrier.  In  many 
circumstances,  these  terms  simply  mean 
an  employee  could  disembark  from  a 
locomotive  in  a  yard,  use  a  toilet  in  a 
nearby  building,  and  then  return  to  the 
locomotive  cab.  However,  if  employees 
work  in  remote  locations  where 
sanitation  facilities  do  not  exist,  the 
railroad  carrier  would  be  required  to 
provide  employees  with  alternate 
transportation  to  a  nearby  site,  in  order 
to  make  use  of  one  of  the  proposed 
exceptions  listed  above.  These  terms 
follow  the  logic  of  the  OSHA  standards 
and  recent  interpretation,  which  place 
priority  on  access  as  the  need  arises. 
This  principle  is  important  because  of 
the  adverse  health  effects  that  may 
occur  if  access  is  denied.  Also,  this 
principle  enhances  an  employee's 
ability  to  focus  on  the  work  being  done, 
and  improves  the  likelihood  that  safe 
train  movements  will  occur. 

It  is  important  to  note  that  each  of 
these  exceptions  would  require  the 
carriers  to  provide  facilities  that  "meet 
otherwise  applicable  sanitation 
standards."  With  this  language,  FRA 
intends  that  the  alternate  sanitation 
facilities  offered  by  the  carrier  must 
meet  the  standards  for  sanitation 
equipment  and  servicing  that  apply  to 
that  workplace.  For  instance,  if  the 
alternate  facility  is  located  in  an  office 
building  along  the  right-of-way  that  falls 
within  the  authority  of  OSHA  for 


purposes  of  sanitation,  FRA  expects  that 
the  carrier  will  ensure  that  those  OSHA 
standards  concerning  the  presence  and 
condition  of  toilet  and  washing  facilities 
will  be  met.  If  this  proposed  standard  is 
adopted  as  a  final  rule,  FRA  would  be 
exercising  jurisdiction  over  cab 
employee  access  to  sanitary  facilities, 
specific  sanitation  equipment  on  rolling 
stock,  and  the  servicing  and  use  of  that 
equipment  on  rolling  stock.  FRA  does 
not  intend  to  oust  OSHA's  existing 
authority  with  respect  to  sanitation 
equipment,  or  its  maintenance,  where  it 
exists  elsewhere. 

Paragraphs  (b)(2)(i)  and  (b)(2)(ii) 
propose  temporary  exceptions  to  the 
requirement  of  a  toilet  facility  that 
conforms  with  the  proposed  definition 
of  toilet  facility,  imtil  those 
nonconforming  toilet  facilities  have 
been  replaced  with  compliant  ones. 
Paragraph  (b)(2)(i)  addresses  a  specific 
type  of  toilet  facility  that  a  Class  I 
raifroad  carrier  possesses  on 
approximately  500  locomotive  imits. 
This  toilet,  referred  to  as  a  "Bogan,"  is 
similar  to  portable  toilets  that  are  often 
used  at  outdoor  events,  where  the  need 
for  mobile,  basic  toilet  facilities  exists. 
This  toilet,  which  does  not  meet  the 
requirements  of  the  proposed  definition 
for  toilet  facility,  has  no  flush 
mechanism  and  simply  permits  waste  to 
flow  to  a  tank  below  the  toilet  seat  for 
storage,  treatment,  and  periodic 
disposal.  Chemicals  are  placed  in  the 
storage  tank  to  treat  the  waste  and 
minimize  odors  that  would  otherwise 
accumulate.  Maintenance  of  these 
toilets  may  be  a  greater  challenge  than 
is  the  case  with  more  contemporary 
technology,  and  failure  to  properly 
maintain  them  could  result  in 
imacceptable  conditions. 

The  Class  I  railroad  carrier  owner  of 
the  Bogan  toilets  is  replacing  these  units 
as  they  become  defective,  and  is  retiring 
them  as  the  locomotives  on  which  they 
are  situated  are  retired.  The  Bogan 
toilets  are  being  replaced  with  toilets 
that  incorporate  advanced  technology. 
For  that  reason,  the  Working  Group 
recommended  that  FRA  permit  these 
toilets  to  remain  in  use  imtil  they  are 
retired  by  the  railroad  carrier  as  part  of 
the  raifroad  carrier's  retirement  plan. 
The  proposed  rule  text  permits  the 
Bogan  toilet  to  remain  in  service  on  this 
Class  I  railroad  carrier  until  they 
become  defective  or  are  replaced  with 
conforming  units,  whichever  occtu's 
first.  Although  FRA  would  prefer  more 
modem  systems  in  place  on  all 
locomotives,  FRA  is  not  presently  aware 
of  an  imminenti  serious  safety  or  health 
risk  associated  with  this  type  of  unit 
that  would  mandate  immediate  removal. 
Given  the  costs  associated  with  toilet 


retrofit  and  the  railroad  carrier's  own 
plan  to  replace  the  units,  FRA  believes 
that  in  this  instance  an  exception  is 
appropriate.  Finally,  it  is  important  to 
note  that  this  carrier  objects  to  and 
disagrees  with  any  inference  or 
statement  that  the  current  systems  in 
place  are  inadequate  or  are  not  properly 
maintained. 

As  written,  this  exception  would 
apply  only  to  the  Class  I  railroad  carrier 
that  FRA  knows  possesses  these  toilet 
systems.  FRA  is  unaware  of  any  other 
raifroad  carriers  that  utilize  this  toilet. 
However,  FRA  requests  comments  from 
the  industry  as  to  whether  this  system 
exists  on  other  properties,  and  if  so, 
what  plans  those  employers  may  have 
for  retiring  or  replacing  the  toilets.  If  the 
system  is  more  prevalent  than  FRA  now 
believes  it  is,  final  rule  text  language 
may  need  to  be  altered  to  acconunodate 
the  use  of  the  systems  on  those 
properties.  In  making  this 
determination,  FRA  would  consider  a 
variety  of  factors,  including  the  number 
of  toilets  involved,  the  operational 
characteristics  of  the  railroad  operations 
in  which  the  toilets  are  used,  the 
programs  the  employer  has  in  place  to 
retire  or  retrofit  the  toilets,  the  economic 
status  of  the  railroad  carrier  involved, 
and  the  effectiveness  of  the  existing 
maintenance  and  servicing  program  for 
the  toilet.  As  is  stated  above,  FRA 
wishes  to  restrict  and  eventually 
eliminate  the  use  of  toilets  that  do  not 
meet  the  definitioif  of  toilet  facility 
proposed  in  this  NPRM.  In  connection 
vdth  this  exception  and  the  exception 
set  forth  in  paragraph  (b)(2)(ii)  below,  it 
is  important  to  note  that  certain 
enforceable  state  standards  may  require 
flush  toilets  for  cab  employees,  and  the 
final  standard  FRA  issues  in  this 
proceeding  would  preempt  those 
standards.  Therefore,  FRA  wishes  to 
make  every  effort  to  minimize  the  use  of 
non-flush  systems  in  this  proceeding. 
Clearly,  FRA  and  the  Working  Group 
have  no  desire  to  issue  or  reconunend 
standards  that  ultimately  permit  the  use 
of  systems  that  are  more  rudimentary 
than  those  permitted  by  existing  state 
standards.  However,  FRA  understands 
that  certain  accommodations  may  be 
necessary  in  the  short  term  in  order  to 
achieve  that  goal. 

Paragraph  (D)(2)(ii)  addresses  a  similar 
situation  that  exists  on  another  Class  I 
railroad  carrier,  in  which  the  toilet 
facility  in  place  on  a  majority  of  the 
carrier's  locomotives  does  not  comply 
with  the  proposed  definition  of  toilet 
facility.  "These  toilet  facilities  utilize 
carrier-provided  plastic  liners  to  collect 
himian  waste;  these  liners  are  then 
sealed,  placed  in  sealed  waste 
containers,  and  delivered  by  the 
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employees  to  the  carrier  for  disposal. 
Although  the  carrier  believes  that  this 
system  adequately  addresses  sanitation 
needs  for  cab  employees,  concerns 
about  the  system  have  been  raised  by 
employees,  landowners  along  the  right- 
of-way,  and  certain  State  agencies. 
Further,  as  the  carrier  recognizes,  proper 
administration  of  this  system  off  the 
carrier's  home  lines  sometimes  is  not 
practicable,  and  "power  sharing" 
arrangements  in  the  railroad  industry 
are  growing.  FRA  agrees  that  this  system 
should  be  retired,  but  also  recognizes 
the  significant  capital  and  labor  costs 
associated  with  a  massive  retrofit 
campaign.  The  carrier  has  initiated  a 
replacement  program  in  which 
approximately  30  locomotives  per 
month  are  being  retrofitted  with  new 
toilet  facilities  that  would  satisfy  this 
proposed  rule.  In  addition,  this  carrier 
has  decided  not  to  deliver  locomotives 
with  the  older  toilet  facilities  in  the  lead 
position  to  other  carriers  in  interchange, 
and  this  proposal  would  incorporate 
that  restriction  for  the  period  of  retrofit. 
Finally,  this  carrier  has  stated  its 
intention  to  make  every  reasonable 
effort  to  place  compliant  locomotives  in 
the  lead  position  on  its  system  wherever 
possible.  This  sort  of  consist 
management  commitment  is  sometimes 
difficult  to  achieve,  given  the  competing 
priorities  that  other  safety  requirements 
and  safety  risks  present.  However,  FRA 
and  the  Working  Group  are  satisfied  at 
this  point  in  time  that  the  retrofit 
program  and  the  carrier's  commitment 
to  place  locomotives  with  compliant 
toilets  in  the  lead  where  possible,  is  the 
best  solution  to  the  problem  presented. 
Based  on  the  number  of  units  in  need 
of  retrofit,  FRA  and  the  Working  Group 
estimate  that  all  of  the  carrier's 
locomotives  are  capable  of  being  in 
compliance  with  the  proposed 
sanitation  stcmdards  by  July  1,  2003. 
Therefore,  based  on  all  information 
currently  available,  FRA  proposes  to 
permit  the  Class  I  railroad  carrier  to 
operate  locomotives  in  the  lead  position 
on  its  lines  with  non-compliant  units 
until  Jiily  1,  2003.  After  that  date,  all 
lead  imits  would  be  required  to  possess 
comphant  toilet  focilities.  Finally,  it  is 
important  to  note  that  this  carrier 
objects  to  and  disagrees  with  any 
inference  or  statement  that  the  current 
systems  in  place  are  inadequate  or  are 
not  properly  maintained. 

As  written,  this  exception  would 
apply  only  to  the  Class  I  railroad  carrier 
that  FRA  knows  possesses  these  toilet 
systems.  FRA  is  unaware  of  any  other 
railroad  carriers  that  utilize  this  toilet. 
However,  FRA  requests  comments  fitim 
the  industry  as  to  whether  this  system 


exists  on  other  properties,  and  if  so, 
what  plans  those  employers  may  have 
for  retiring  or  replacing  the  toilets.  If  the 
system  is  more  prevalent  than  FRA  now 
believes  it  is.  final  rule  text  language 
may  need  to  be  altered  to  acconmiodate 
the  use  of  the  systems  on  those 
properties.  In  making  this 
determination,  FRA  would  consider  a 
variety  of  factors,  including  the  number 
of  toilets  involved,  the  operational 
characteristics  of  the  railroad  operations 
in  which  the  toilets  are  used,  the 
programs  the  railroad  carrier  has  in 
place  to  retire  or  retrofit  the  toilets,  the 
economic  status  of  the  railroad  carrier 
involved,  and  the  effectiveness  of  the 
existing  maintenance  and  servicing 
program  for  the  toilet.  As  is  stated 
above,  FRA  wishes  to  restrict  and 
eventually  eliminate  the  use  of  toilets 
that  do  not  meet  the  definition  of  toilet 
facility  proposed  in  this  NPRM. 
However,  ITIA  understands  that  certain 
accommodations  may  be  necessary  in 
the  short  term  in  order  to  achieve  that 
goal. 

With  respect  to  paragraphs  {b)(2)(i) 
and  (b)(2)(ii),  it  is  important  to  clarify 
that  the  proposed  exceptions  relate  only 
to  the  type  of  toilet  facility  in  use.  The 
other  proposed  requirements  set  forth  in 
this  NPRM  would  apply  to  these 
railroads  and  their  equipment  according 
to  their  terms.  For  instance,  the 
requirements  set  forth  in  paragi^phs 
(a)(lH2),  and  (a)(4H6)  would  apply  to 
these  locomotive  units.  Similarly, 
section  229.139,  which  relates  to 
servicing  and  operative  equipment, 
would  require  the  imits  covered  by 
paragraphs  (b){2)(i)  and  (b)(2)(ii)  to 
operate  as  intended  and  be  located  in 
sanitation  compartments  that  are 
ventilated  and  free  of  debris  and  waste. 

Paragraph  (c)  of  section  137  would 
prohibit  a  railroad  carrier  from  placing 
a  locomotive  with  an  unsanitary  or 
defective  toilet  facility  in  the  lead 
position.  This  determination  would  be 
made  as  of  the  time  of  the  daily 
inspection  reqiiired  by  49  CFR  §  229.21. 
En  route  failures  that  occur  after  the 
daily  inspection  would  impose  no 
burden  on  the  railroad  carrier,  until  the 
next  daily  inspection  is  due.  However, 
according  to  Working  Group  members, 
the  current  railroad  practice  with 
respect  to  en  route  toilet  failures 
involves  moving  defective  toilet  units 
into  a  trailing  position,  where  it  is 
possible  to  do  so.  Although  the  NPRM 
does  not  require  such  movement,  the 
enhanced  focus  on  sanitation  facilities 
that  will  naturally  occur  as  a  result  of 
this  standard  should  increase  the 
likelihood  that  the  practice  will 
proliferate.  In  addition.  Working  Group 
members  stated  that  currently, 


employees  may  require  changes  in  train 
consist  where  imminent  safety  hazards 
are  present.  Nothing  in  this  proposal 
would  alter  that  process. 

The  requirement  set  forth  in 
paragraph  (c)  reflects  the  fundamental 
need  to  provide  employees  with  a  clean, 
safe  workplace.  It  is  inconsistent  with 
notions  of  decency  and  the  minimum 
requirements  for  workplaces  in  other 
industries  to  expect  employees  to  work 
effectively  and  safely  if  unsanitary 
waste  or  deplorable  odors  are  present. 
The  Working  Group  agrees  with  this 
principle  and  believes  that  the  proposed 
standard  in  the  NPRM  is  appropriate  for 
the  railroad  industry. 

In  order  for  a  locomotive  to  be  placed 
or  remain  in  the  lead  position  as  of  the 
daily  inspection,  all  aspects  of  the  toilet 
facility  mu$t  be  operating  as  intended 
and  it  must  be  clean.  The  chemicals 
required  by  certain  systems  must  be 
supplied  in  the  appropriate  amount  so 
that  the  toilet  will  operate  as  intended; 
if  the  system  calls  for  antifreeze,  it  must 
be  present  during  winter  months  to 
prevent  freezing;  any  integral  flush 
mechanisms  or  sensors  must  operate  as 
intended;  and  all  components  of  the 
system  intended  to  be  present  must  be 
present. 

As  discussed  above,  FRA  has 
proposed  definitions  for  the  terms 
'imsanitary'  and  'sanitary'  to  assist  the 
industry  and  FRA  inspectors  to 
determine  conditions  that  are 
noncompliant.  FRA  believes  that  most 
individuals  have  a  general  sense  of 
conditions  that  would  constitute 
unsanitary  facilities,  and  FRA 
inspectors  would  utilize  that  sensible 
approach  to  enforcing  this  standard,  but 
the  definition  should  provide  additional 
clarity  to  that  process.  As  for  mandating 
specific  servicing  requirements,  FRA 
and  the  Working  Group  currently 
believe  that  the  railroad  carriers,  in 
consultation  with  their  labor  forces,  are 
in  the  best  position  to  determine  when 
toilet  facilities  must  be  emptied  and 
cleaned.  These  decisions  are  based  on  a 
variety  of  factors,  including  degree  of 
use,  length  of  trip,  weather  conditions, 
size  of  crew,  and  the  specifications  of 
the  system  in  place.  However,  FRA  may 
consider  adopting  more  specific 
requirements  for  servicing  the  toilets, 
due  to  concerns  that  have  been  raised  by 
railroad  employees,  and  this  issue  is 
discussed  in  greater  detail  below. 

In  discussions  with  members  of  the 
Working  Group  subsequent  to  the  last 
Working  Group  meeting,  some  of  the 
carriers  raised  concerns  about  the 
difficulties  of  providing  a  substitute 
locomotive  that  possesses  a  sanitary, 
operable  toilet  facility  on  branch  lines 
in  remote  locations.  "The  carriers  stated 
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that  in  remote  areas,  there  may  be  only 
one  locomotive  available  and  if  it  does 
not  comply  with  the  sanitation 
standards  as  of  the  daily  inspection,  the 
crew  could  not  move  the  locomotive  for 
repair  or  to  another  location  where 
additional  units  would  be  available. 
Presumably,  the  crew  would  have  to 
wait  for  a  compliant  locomotive  to 
arrive  at  the  remote  location,  and  this 
would  give  rise  to  other  issues,  such  as 
hours  of  service  restrictions,  traffic 
problems,  and  the  availability  of 
sanitation  facilities.  Therefore,  this 
NPRM  contains  an  exception  to  the 
requirement  set  forth  in  paragraph  (c) 
for  branch  lines  where  locomotives  with 
defective  or  unsanitary  toilet  facilities  as 
of  the  daily  inspection  may  be  located 
and  the  facilities  cannot  be  repaired, 
cleaned,  or  switched  with  another, 
compliant  locomotive.  Although  this 
situation  is  probably  rare,  FRA  and  the 
Working  Group  believe  it  would  be 
prudent  to  craft  an  exception  to  cover 
this  scenario.  The  proposal  includes  this 
exception,  but  we  invite  comment  from 
members  of  the  industry  on  whether  the 
language  could  be  refined  further  to 
more  artfully  capture  the  narrow 
instances  in  which  the  exception  is 
intended  to  apply.  Conventional 
industry  language  may  use  the  term 
"branch  line"  where  it  has  broad 
meaning  and  application,  and  FRA  does 
not  wish  to  insert  that  broader  meaning 
here.  The  exception  is  intended  to  cover 
remote  locations  where  traffic  is  limited, 
and  FRA  invites  comment  on  how  the 
language  might  be  improved  to  state  this 
clearly.  Paragraph  (c){i)  sets  forth  all  of 
the  conditions  that  must  be  present  in 
order  for  the  railroad  to  utilize  this 
exception  and  continue  to  use  the 
locomotive: 

— The  defective  or  unsanitary 
condition  must  be  discovered  at  a 
location  where  there  are  no  other 
suitable  (i.e.,  has  sufficient  power  to 
complete  the  hanl)  locomotives 
available  for  use,  it  isn't  possible  to 
SMdtch  another  locomotive  into  the  lead 
position,  or  which  is  not  equipped  for 
repair  or  cleaning; 

— The  locomotive,  while 
noncompliant,  didn't  travel  through  a 
location  where  it  could  have  been 
cleaned,  repaired  or  switched  with  a 
compliant  locomotive  since  its  last 
required  daily  inspection; 

— Upon  reasonaole  request,  the 
carriers  must  arrange  for  access  to  toilet 
fecilities  for  employees  assigned  to  work 
on  the  locomotive  during  the  time  they 
must  work  on  it; 

— If  unsanitary  conditions  exist,  the 
sanitation  compartment  door  must  be 
closed  and  sufficient  ventilation 
provided  to  the  cab  compartment  so  that 


employees  aren't  exposed  to  strong, 
persistent  chemical  or  human  waste 
odors  sufficient  to  deter  use  of  the 
facility  or  to  give  rise  to  a  reasonable 
concern  with  respect  to  exposure  to 
hazardous  fumes;  and 

— The  locomotive  must  be  repaired, 
cleaned  or  switched  with  a  compliant 
imit  at  the  next  daily  inspection  or  the 
next  location  at  which  such  service  can 
take  place,  whichever  occurs  first. 

It  is  important  to  note  that  this 
exception  cannot  be  used  where  a 
second  locomotive  exists,  but  it  also 
contains  a  defective  or  unsanitary 
sanitation  compartment.  The  proposed 
rule  does  not  encourage  deferral  of 
necessary  maintenance  and  cleaning 
where  locomotives  can  reasonably  be 
expected  to  be  pressed  into  service  as 
lead  imits  at  any  time.  This  proposed 
exception  is  available  only  where  there 
is  just  one  locomotive  available  and  it 
possesses  a  defective  or  unsanitary 
sanitation  compartment,  or  where  there 
is  no  additional  track  to  use  to  focilitate 
switching  a  compliant  locomotive  into 
the  lead  position,  and  all  of  the  other 
conditions  listed  above  and  in  the  rule 
text  are  present.  Some  members  of  the 
Working  Group  expressed  concern 
about  how  this  exception  might  play  out 
when  push-pull  service  is  in  use  on  a 
branch  line.  FRA  invites  comment  on 
this  issue  from  the  industry.  FRA  does 
not  believe  that  the  proposal  would  be 
unworkable  in  push-pull  service,  but 
asks  interested  parties  to  discuss  any 
difficulties  that  might  arise. 

It  is  also  important  to  note  that  to  use 
this  exception,  the  proposed  rule 
requires  the  railroad  carrier  to  arrange 
for  access  to  a  toilet  facility  outside  the 
lead  locomotive,  upon  reasonable 
request  of  an  employee  assigned  to  work 
onboard  the  locomotive.  While  it 
remains  the  responsibility  of  the 
railroad  to  provide  access  to  a  toilet 
fecility,  in  most  cases,  FRA  expects 
access  will  be  achieved  by  a  means  as 
simple  as  the  crew  making  use  of  a  toilet 
facility  at  a  known  place  of  business, 
such  as  a  restaurant,  that  is  regularly 
frequented  by  the  crew  during  their 
breaks.  On  the  other  hand,  access  to  a 
toilet  facility  outside  the  locomotive 
that  meets  otherwise  applicable 
sanitation  standards  may  not  be 
available  to  the  crew  during  the  work 
shift  for  reasons  such  as  personal  safety 
while  not  on  railroad  property  or  simply 
that  the  time  required  for  an  employee 
to  walk  to  a  toilet  facility  may  impede 
railroad  operations.  In  such  situations, 
the  railroad  may  meet  a  reasonable 
request  by  providing  transportation  to  a 
toilet  facility  during  the  work  shift.  This 
concept  is  distinct  from  the  other 
exceptions  in  paragraph  137(b)  of  the 


proposed  rule  that  use  the  terms  "ready 
access  to  carrier-provided  sanitation 
facilities  outside  of  the  locomotive,  that 
meet  otheruise  applicable  sanitation 
standards,  at  frequent  intervals  during 
the  course  of  their  work  shift."  In  view 
of  the  fact  that  the  branch  line  situation 
typically  involves  remote  locations 
where  "ready  access"  may  be 
unavailable  and  should  occur  rarely,  the 
proposed  rule  would  impose  a  different 
standard  than  is  required  in  other 
operational  settings. 

Paragraph  (d)  of  section  137  provides 
that  if  a  railroad  carrier  determines  that 
a  toilet  facility  is  defective  or  imsanitary 
at  the  time  of  the  daily  inspection,  the 
carrier  may  utilize  the  unit  in  a  trailing 
position.  However,  if  the  imit  is 
subsequentiy  used  to  haul  employees, 
the  unit  must  be  cleaned  prior  to 
occupancy  and  defective  toilet  facilities 
must  be  clearly  marked  as  unavailable 
for  use.  This  paragraph  and  others  that 
follow  establish  the  requirement  that 
occupied  locomotives  should  not 
expose  employees  to  unsanitary 
conditions.  FRA  recognizes  that 
locomotive  toilets  periodically 
malfunction.  The  railroad  carrier  should 
not  be  penalized  for  these  events,  and 
imder  prescribed  circimistances,  should 
be  able  to  utilize  the  available  power  in 
the  equipment.  However,  the  railroad 
carrier  must  minimize  employee 
exposure  to  the  hazards  of  untreated 
waste  and  other  unsanitary  conditions. 
Therefore,  the  carrier  should  clean  any 
trailing  units  if  they  will  be  occupied, 
and  must  mark  defective  toilet  facilities 
so  that  employees  understand  the  toilet 
facility  cannot  be  used. 

During  this  process,  the  Working 
Group  did  not  believe  it  necessary  to 
recommend  specific  requirements  for 
identifying  defective  sanitation  units, 
and  FRA  sees  no  reason  to  do  so  either. 
The  Working  Group  will  reassemble  to 
consider  conunents  to  this  proposed 
rule  and  develop  recommendations  for 
the  final  standard,  and  so  may 
reconsider  this  issue  at  that  time. 
Currently,  some  carriers  use  a  red  tag  to 
indicate  defective  conditions,  and  some 
railroads  tape  the  toilet  seat  so  that  it 
cannot  be  used.  Either  method,  and 
others  that  may  be  in  use,  are  sufficient, 
so  long  as  a  reasonable  person  entering 
the  cab  would  imderstand  that  the  toilet 
facility  is  defective  and  should  not  be 
used. 

Paragraph  (e)  proposes  that  when  it  is 
determined  during  the  daily  inspection 
that  a  road  locomotive  toilet  fecility  is 
defective,  but  sanitary,  the  railroad 
carrier  may  move  the  locomotive  into 
switching  or  transfer  train  service  for  a 
very  brief  period  of  time,  consistent 
with  the  requirements  for  that  service. 
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as  discussed  above.  The  unit  may  be 
used  in  this  service  for  a  period  not  to 
exceed  10  days,  at  which  time  it  must 
be  repaired  or  used  in  trailing  position. 
If  the  railroad  carrier  chooses  to  utilize 
the  equipment  in  this  manner  prior  to 
its  repair,  the  carrier  must  clearly  mark 
the  defective  toilet  facility  so  that  a 
reasonable  person  would  know  not  to 
use  the  toilet  facility.  The  Working 
Group  and  FRA  do  not  expect  the 
railroads  to  reassign  locomotives  from 
road  to  yard  service  solely  for  the 
purpose  of  circumventing  any  part  of 
this  regulation.  FRA  understands  that 
there  are  overriding  incentives  for 
railroads  to  keep  road  units  with 
defective  toilets  in  trailing  road  service 
imtil  the  next  periodic  inspection, 
rather  than  reassigning  them  to  yard 
service.  [It  is  also  important  to  note  here 
that  this  10-day  period  may  be 
shortened  due  to  the  fact  the  carriers 
may  not  need  this  amoimt  of  time  to 
make  effective  repairs.  See  the 
discussion  for  proposed  requirement  for 
section  229.139(d)  below  for  a  more 
detailed  discussion  of  this  issue.] 

Paragraph  (f)  of  this  section  proposes 
that  if  the  railroad  carrier  discovers 
diiring  the  daily  inspection  that  a  lead 
locomotive  is  not  eqmpped  with 
sufficient  toilet  paper,  washing 
facilities,  or  a  trash  receptacle,  the 
carrier  must  equip  the  unit  prior  to 
departure.  This  proposal  reflects  FRA's 
belief  that  it  would  be  unwise  to  require 
a  railroad  carrier  to  change  the  consist 
makeup  due  to  a  lack  of  toilet  paper, 
washing  facilities,  or  a  trash  bag. 
However,  FRA  believes  these  items 
would  be  relatively  easy  to  locate  and 
supply  to  cab  crews,  and  so  should  be 
provided  before  any  employee  is 
expected  to  depart.  Therefore,  the 
railroad  carrier  must  simply  equip  the 
locomotive  with  these  items  prior  to 
departure.  As  FRA  imderstands  present 
railroad  practice,  most  railroad  carriers 
supply  these  items  to  cab  employees  as 
they  begin  their  work  shift,  and  so  this 
proposed  requirement  should  not 
impose  excessive  burdens  on  the 
industry. 

Paragraph  (g)  proposes  that  when  it  is 
discovered  during  the  daily  inspection 
that  the  sanitation  compartment 
ventilation  is  defective,  the  carrier  must 
repair  it  prior  to  departure,  or  place  the 
locomotive  in  trailing  position,  in 
switching  service  consistent  with  the 
requirements  of  paragraph  (b)(l)(ii),  or 
in  transfer  service  consistent  with  the 
requirements  of  {b)(l)(iii).  As  discussed 
earlier,  the  rationale  for  permitting  this 
usage  when  the  ventilation  system  is 
inoperative,  is  that  trailing  units  are 
typically  unoccupied,  and  so  no  harm 
would  come  from  utilizing  the 


locomotive  in  that  position.  In  addition, 
the  exceptions  set  forth  in  section 
137(b)(l){ii)  and  (iii)  require  the  carriers 
to  provide  access  to  adequate  facilities 
elsewhere,  and  so  employees  would  be 
using  ventilated  facilities  in  those 
circumstances. 

Paragraph  (h)  of  section  137  provides 
that  if  the  sanitation  compartment  is  not 
equipped  with  a  door  that  closes  when 
pulled  shut  as  of  the  daily  inspection, 
the  door  must  be  repaired  prior  to 
departure,  or  the  locomotive  must  be 
moved  from  lead  position  to  trailing, 
transfer  service,  or  switching  service.  In 
addition,  this  paragraph  proposes  that  if 
the  modesty  lock,  required  to  be  present 
in  order  to  prevent  unintended 
intrusion,  is  defective  as  of  the  daily 
inspection,  the  locomotive  may  remain 
in  use  in  the  lead  so  long  as  the  lock  is 
repaired  by  the  date  on  which  the  next 
92-day  inspection.  [See  discussion  for 
section  229.139(e)  below.)  The  rationale 
for  this  proposed  paragraph  is  that  the 
first  priority  for  cab  employees  is  to 
have  the  benefit  of  a  door  that  closes 
while  using  toilet  facilities,  for  each 
assignment  in  a  lead  locomotive  in  use. 
Therefore,  the  door  must  close  as 
designed,  as  of  the  daily  inspection.  So 
long  as  the  compartment  door  closes  as 
it  should,  a  unit  with  a  defective 
modesty  lock  may  remain  in  service 
until  the  date  on  which  the  next  92 -day 
inspection  would  be  required.  FRA 
believes  that  affirming  an  employee's 
expectation  of  privacy  while  using  toilet 
facilities  will  contribute  to  appropriate 
use  of  the  facilities  and  consequent  good 
health,  and  that  this  proposal 
accomplishes  that  end  effectively.  The 
proposal  balances  legitimate  employee 
privacy  needs,  by  requiring  a  door  that 
closes,  and  the  legitimate  difficulties 
associated  with  making  use  of  a 
locomotive  while  moving  it  to  the 
correct  repair  facility,  by  permitting  the 
locomotive  with  a  defective  modesty 
lock  to  remain  in  service  for  a  limited 
time  period. 

Paragraph  (i)  provides  that  all 
locomotives  which  are  equipped  with  a 
toilet  facility  on  the  effective  date  of  the 
final  sanitation  rule,  must  retain  and 
maintain  those  toilet  facilities,  even 
where  the  locomotive  units  might  be 
relegated  to  SMtitching  service  or  transfer 
train  service,  where  toilet  facilities  are 
not  always  required  by  this  proposal. 
There  is  a  small  exception  to  this 
proposed  requirement,  which  involves 
cabs  that  are  not  occupied.  Where  a 
railroad  carrier  downgrades  a 
locomotive  to  "booster"  or  "slug" 
service,  removing  many  of  the  interior 
appurtenances,  so  that  the  unit  is  no 
longer  intended  to  be  occupied  in 
movement,  the  carrier  may  also  remove 


the  toilet  facility.  FRA  strongly  believes 
that  this  proposed  paragraph  is 
necessary  to  ensure  that  employee 
protections  in  the  area  of  sanitation  are 
not  diminished  as  a  result  of  this 
rulemaking.  It  would  be  ironic  and 
unwise  if  FRA  initiated  a  rulemaking,  in 
consultation  with  industry 
representatives,  to  improve  employee 
working  conditions  and  railroad  safety, 
which  ultimately  resulted  in  a 
workplace  that  was  more  hazardous  to 
employees  and  railroad  safety.  Based  on 
the  proposed  exceptions  for  switching 
and  transfer  train  service,  some  railroad 
carriers  might  opt  to  remove  toilet 
facilities  in  luiits  being  used  in  that 
service,  to  avoid  maintenance  and 
servicing  costs.  FRA  proposes  here  to 
eliminate  that  alternative.  Railroad 
carriers  must  retain  toilets  in  equipped 
units  in  order  to  provide  the  most 
accommodating  access  to  sanitation 
facilities  available — an  operable  toilet 
on  board  the  locomotive.  Clearly,  a 
toilet  facility  on  the  locomotive  is 
preferable  to  one  along  the  right-of-way. 
Employees  can  utilize  it  as  the  need 
arises,  which  diminishes  the  risk  of 
health  problems.  They  would  not  be 
forced  to  leave  running  equipment  on 
the  track  or  slow  planned  operations, 
which  can  create  safety  risks.  Also,  as 
older  locomotives  cascade  down  to  the 
Class  in  railroads  carriers,  this  proposal 
enhances  the  likelihood  that  small 
entities  will  inherit  locomotives 
equipped  with  toUet  facilities. 

Paragraph  (j)  proposes  that  all  new 
locomotive  purchases  made  subsequent 
to  the  effective  date  of  this  rule,  with 
two  narrow  exceptions,  must  include  a 
toilet  facility  accessible  to  cab 
employees  without  walking  outside. 
The  design  may  require  walking  out  of 
the  cab  into  other  compartments  of  the 
locomotive,  but  walking  outside  to  use 
the  toilet  is  disfavored.  This  paragraph 
reflects  FRA's  desire  that  all  cab 
employees  will  work  in  a  locomotive 
equipped  with  a  toilet  facility  in  the 
future. 

The  two  narrow  exceptions  to  this 
proposed  requirement  relate  to 
switching  imits  that  are  built 
exclusively  for  switching  service  and 
commuter  locomotives  designed 
exclusively  for  conunuter  service.  With 
respect  to  the  switching  service 
exception,  the  Working  Group  and  FRA 
recognize  that  these  units  that  are 
created  exclusively  for  yard  service,  and 
are  often  too  small  and  oddly  shaped  to 
accommodate  a  toilet  facility.  Also, 
because  of  their  size  and  configuration, 
these  units  are  not  used  on  long  hauls 
over  the  road  on  which  employees 
would  clearly  need  toilet  facilities  in  the 
cab.  Under  all  circumstances,  these 
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units  would  be  used  in  yard  service, 
where  raifroad  carrier-provided 
sanitation  facilities  exist  along  the  right- 
of-way,  and  are  available  for  employee 
use.  New  units  used  in  transfer  ttain 
service  would  be  required  to  be  fitted 
with  toilet  facilities. 

Similarly,  the  Working  Group  and 
FRA  presently  believe  that  commuter 
operations  provide  cab  employees  vfiih 
sufficient  access  to  sanitation  facilities, 
cilong  the  right-of-way  and  elsewhere  on 
the  train.  Therefore,  FRA  believes  that 
the  new  construction  requirements 
proposed  in  this  paragraph  need  not 
include  commuter  locomotives. 

With  this  requirement,  FRA  does  not 
wish  to  chill  innovation  in  the  design  of 
new  equipment,  but  believes  that  toilet 
facilities  should  be  located  in  close 
proximity  to  cab  employees  in  lead 
locomotives,  switching  service,  and 
transfer  train  service.  Members  of  the 
industry  agree  that  this  proposal  is 
appropriate. 

Finally,  paragraph  (k)  requires  that 
where  the  washing  system  in  place  on 
the  lead  locomotive  includes  the  use  of 
water,  the  water  must  be  potable.  This 
proposed  requirement  is  consistent  with 
the  principle  that  nonpotable  water 
should  not  be  used  by  humans  for 
personal  cleanliness,  due  to  bacteria 
that  may  be  present.  As  discussed 
above,  railroad  carriers  may  use 
waterless  soaps,  now  available 
commercially,  which  would  not  require 
water;  they  may  use  bottied  water  that 
is  potable;  or  they  may  use  water  in 
holding  tanks  located  in  the  toilet 
compartment,  so  long  as  it  meets  the 
safe  drinking  water  standards. 

Section  229.139    Sanitation,  Servicing 
Requirements 

Section  229.139  proposes  minimum 
servicing  standards  to  ensure  that 
sanitation  compartments  in  occupied 
locomotives  are  not  unsaiutary  or 
defective.  Paragraph  (a)  states  that  the 
railroad  carrier  must  service  the 
sanitation  compartments  of  lead 
locomotives  in  use  so  that  they  are 
sanitary.  This  proposed  requirement 
means  that  the  floors,  toilet  facility,  and 
washing  system  must  be  free  of  trash 
and  waste.  It  is  reasonable  to  expect 
that,  as  a  locomotive  is  used,  some 
amount  of  dust  and  trash  would 
acciunulate.  However,  in  order  to  meet 
the  requirements  of  paragraph  (a),  the 
trash  must  be  removed  at  regular 
intervals,  and  used,  soiled  paper 
products  or  human  waste  may  not  be 
present  on  the  floor. 

Paragraph  (b)  of  section  139  requires 
that  all  components  required  by 
paragraph  (a)  of  section  137  for  the  lead 
locomotive  must  be  present  consistent 


with  the  requirements  of  sections  137 
and  139,  and  must  be  maintained  so  that 
they  operate  as  intended.  In  this  NPRM, 
FRA  does  not  dictate  when  and  how 
railroad  carriers  must  empty,  clean,  and 
service  toilets.  Members  of  the  Working 
Group  advised  FRA  that  these  decisions 
vary  greaUy  from  property  to  property, 
and  depend  on  weather  conditions, 
degree  of  use,  and  the  toilet  system  in 
place.  These  members  further  advised 
that  a  federal  standard  that  established 
specific  thresholds  and  time  limits 
could  residt  in  uimecessary  costs  for 
some  entities,  and  could  actually  reduce 
the  level  of  safety  and  sanitation  on 
others.  Based  on  that  information,  FRA 
proposes  language  that  requires  each 
railroad  carrier  to  develop  an  effective 
servicing  program  that  suits  the  traffic, 
use,  weather,  equipment  and  other 
needs  of  the  system  so  that  cab 
employees  are  not  exposed  to  full  toilet 
bowls,  missing  seats,  offensive  odors, 
frozen  units,  dirty  floors,  ineffective 
ventilation  systems,  or  any  other 
condition  that  can  reasonably  be 
deemed  unsanitary. 

Following  the  Working  Group's  final 
meeting  on  sanitation  and  after  FRA 
initially  formulated  this  NPRM,  a  labor 
organization  submitted  information  to 
FRA  concerning  a  toilet  system 
prevalent  in  the  industry  that  utilizes  a 
bacteriological  treatment  system.  When 
this  system  functions  as  intended,  water 
(with  no  biohazards  remaining)  is 
discharged  to  the  track  structure.  The 
commenter  alleges  that  this  system  may 
expose  employees  along  the  right-of- 
way  to  imtreated  hiunan  waste,  or  to 
substances  that  are  otherwise  harmful  if 
the  railroad  carrier  fails  to  service  the 
toilet  properly.  This  toilet  meets  the 
proposed  definition  of  toilet  facility, 
and  presumably  would  continue  to  exist 
in  large  numbers  throughout  the 
industry  after  publication  of  any  final 
rule  in  this  proceeding.  The  regulations 
of  the  FDA,  discussed  above,  prohibit 
the  discharge  of  untreated  waste  from 
raifroad  equipment  placed  in  service 
after  July  1,  1972,  and  permit  the 
discharge  of  waste  that  has  been 
suitably  treated  to  prevent  disease.  The 
bacteriological  toilet  system  at  issue 
meets  the  requirements  of  this  FDA 
standard,  so  long  as  the  system  is  being 
serviced  and  maintained  to  operate  as 
intended.  Based  on  the  information 
provided  concerning  instances  in  which 
railroad  employees  along  the  right-of- 
way  may  be  placed  at  risk  if  this  system 
is  not  maintained  properly,  FRA  will 
consider  whether  more  specific 
servicing  requirements  are  necessary  in 
the  final  rule. 

For  instance,  FRA  could  require  that 
all  raifroads  follow  a  maintenance 


program  for  each  of  the  toilet  systems  in 
service  on  thefr  property  for  the 
purposes  of  the  servicing  requirements 
in  section  139.  FRA  could  simply 
establish  a  requirement  that  all  railroads 
follow  the  manufacttuer's  maintenance 
program  for  the  toilet  system  in  use. 
Alternatively,  FRA  could  establish  a 
requirement  that  each  railroad  would 
develop  a  maintenance  program  to  meet 
appropriate  effectiveness  measures  for 
each  part  of  the  toilet  system.  For 
example,  to  work  properly,  the  aerobic 
bacteriological  treatment  toilet  system 
presenUy  employed  by  some  carriers 
requires  that,  first,  the  treatment  remain 
aerobic,  and  second,  that  bacteria  be 
killed  as  the  effluent  exits  the  system. 
Although  other  chemicals  or  technology 
methods  may  be  available  in  the  fut\ue, 
presendy,  this  second  step  is  performed 
through  the  use  of  chlorine.  As  the 
aerobic  bacteriological'  process  must 
remain  intact  and  not  go  septic, 
converting  to  anaerobic  conditions, 
clear  effectiveness  indicators  are 
required.  Indicators  that  the  process  is 
no  longer  intact  include  very  strong, 
putrid  odors;  observance  that  a  full 
treatment  tank  will  not  drain:  or  large 
afr  bubbles  retiuning  to  the  toilet  bowl 
via  the  waste  flap  following  the  flush 
cycle.  To  ensure  the  effectiveness 
measure  of  a  raifroad 's  maintenance  of 
the  whole  aerobic  bacteriological 
treatment  toilet  system  may  require 
statistical  sampling  of  effluent  for  live 
organisms,  including  the  bacteria.  FRA 
might  also  require  that,  if  such  a  toilet 
system  ceases  to  function  properly, 
presenting  a  risk  that  imtreated  waste 
might  be  discharged  to  the  track,  the 
unit  must  be  plugged  to  prevent  any 
such  leakage  in  order  to  be  used  in  a 
frailing  position  pending  servicing.  FRA 
seeks  comments  from  all  industry 
members  on  these  proposals,  the  rule 
text  language  set  forth  in  the  NPRM. 
alternative  language  that  would 
effectively  eliminate  the  risks  that 
employees  along  the  right-of-way  may 
face,  and  any  other  hazards  that  may   • 
exist  which  FRA  has  not  addressed  in 
this  paragraph.  FRA  notes  that  a 
performance-oriented  approach  to  this 
issue  is  preferred  by  FRA  and  others  in 
the  Working  Group.  However,  FRA 
needs  more  information  to  determine 
how  successful  implementation  of  a 
performance-oriented  approach  could 
be  monitored.  FRA  seeks  comments  on 
the  issues  and  options  associated  with 
this  type  of  toilet  system.  These 
comments  will  be  considered  by  the 
Working  Group  prior  to  issuance  of  a 
final  rule. 

Paragraph  (c)  of  section  139  proposes 
that  any  unit  used  in  switching  service. 
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transfer  train  service,  or  in  the  trailing 
position  that  is  equipped  with  a  toilet 
facility,  must  be  sanitary  if  the 
locomotive  is  occupied.  This 
requirement  would  address  those  units 
that  might  fall  within  the  exceptions 
proposed  in  sections  229.137(b)(l)(ii) 
and  (b)(l)(iii)  because  of  the  operations 
they  are  engaged  in.  but  nonetheless 
possess  a  toilet  facility  on  board.  If  that 
is  the  case,  employees  may  opt  not  to 
use  the  toilet  ^cility,  preferring  to 
utilize  other  facilities  along  the  right-of- 
way.  However,  carriers  must  not  expose 
these  employees  to  imsanitary 
conditions  while  they  are  in  the  units. 
Therefore,  the  toilet  facilities  may 
actually  be  defective  while  the  unit  is 
occupied,  but  they  cannot  be 
unsanitary. 

Paragraph  (d)  proposes  that  where  a 
locomotive  is  equipped  with  a  toilet 
facility  that  has  become  defective,  and 
the  locomotive  is  utilized  briefly  in 
switching  or  transfer  train  service 
consistent  with  the  requirements  of 
sections  229.137(b){l)(ii)  and  (b}(l){iii), 
the  railroad  Ccirrier  must  mark  the  toilet 
facility  as  defective.  The  locomotive 
with  the  defective,  but  sanitary  toilet 
facility,  can  be  used  in  switching  or 
transfer  train  service  for  a  period  not  to 
exceed  10  calendar  days  from  the  date 
on  which  it  became  defective,  at  which 
time  it  must  be  repaired.  However,  the 
facility  must  remain  sanitary  in  this 
short  period  while  it  is  occupied.  The 
date  on  which  the  toilet  fecility  became 
defective  must  be  noted  on  the  daily 
inspection  report,  so  the  unit  will  be 
repaired  within  the  prescribed  time 
period.  The  carriers  may  need  to 
institute  new  internal  procediu'es  to 
ensiue  that  these  defects  are  corrected 
within  the  required  time  frame,  because 
(as  some  members  of  the  Working  Group 
have  suggested),  defects  that  need  not  be 
repaired  on  a  daily  basis,  as  section 
229.21  requires  with  many  defective 
conditions,  may  be  forgotten.  This 
proposal  would  amend  section  229.21(a) 
and  (b)  to  permit  the  railroads  to  record 
repairs  made  electronically,  rather  than 
on  the  daily  inspection  report.  Several 
carriers  noted  that  they  currently 
employ  an  electronic  tracking  system  of 
defects  and  repairs,  and  would  like  to 
include  violations  of  sections  229.137 
and  229.139  in  the  existing  electronic 
program.  FRA  wishes  to  facilitate  this 
process,  and  so  long  as  the  system  is 
capable  of  being  audited,  FRA  does  not 
believe  it  is  necessary  to  regulate  this 
internal  mechanism  with  great 
specificity. 

[hiring  this  10-day  period,  the 
exceptions  set  forth  for  switching  and 
transfer  train  service  would  apply,  and 
so  the  carrier  would  be  required  to 


provide  the  cab  employees  affected 
access  to  sanitation  facilities  to  meet 
otherwise  applicable  sanitation 
standards.  [As  discussed  previously, 
these  defective  units  may  also  be 
utilized  in  trailing  position  where  there 
is  less  likelihood  that  employees  will  be 
affected  at  all.) 

Requiring  that  these  defective  units 
can  remain  in  service  for  a  period  not 
to  exceed  10  calendar  days,  at  which 
time  they  must  be  repaired  or  used  in 
trailing  position,  is  consistent  with 
FRA's  and  the  Working  Group's  desire 
to  preserve  optimum  access  to 
sanitation  facilities  where  they  currently 
exist.  If  a  locomotive  is  equipped  with 
a  toilet  facility,  FRA  recognizes  that  it 
may  become  defective  and  yet  the 
locomotive  can  continue  to  operate 
without  jeopardizing  the  employee's 
health.  However,  the  toilet  facility 
shoidd  not  be  allowed  to  remain 
defective  indefinitely.  The  Working 
Group  and  FRA  do  not  expect  the 
railroads  to  reassign  locomotives  from 
road  to  yard  service  solely  for  the 
purpose  of  circumventing  any  part  of 
this  regulation.  FRA  understands  that 
there  are  overriding  incentives  for 
railroads  to  keep  road  units  with 
defective  toilets  in  trailing  road  service 
imtil  the  next  periodic  inspection, 
rather  than  reassigning  them  to  yard 
service. 

The  10-day  period  was  selected  as  a 
result  of  Working  Group  discussions,  in 
which  the  carriers  noted  that  a  period  of 
10  days  may  be  required  to  get 
appropriate  parts  needed  for  repair  to 
remote  locations  where  these  defective 
units  may  be  situated.  However,  in 
subsequent  discussions,  the  carriers 
indicated  that  they  would  likely  haul 
the  defective  units  to  repair  facilities, 
rather  than  wait  for  parts  to  be  sent  to 
remote  locations.  Also,  Working  Group 
members  have  stated  that,  in  some 
instances,  the  carriers  would  only  need 
additional  time  to  make  yard 
movements  so  that  a  compliant 
locomotive  can  replace  the  defective 
one.  Therefore,  FRA  is  considering 
reducing  this  10-day  time  period  to 
acciu-ately  reflect  what  would  be 
reasonable  given  prevalent  practice. 
FRA  invites  comment  on  this  issue  from 
interested  parties  concerning  the  time 
needed  to  haul  units  for  repair,  the  time 
needed  to  replace  the  defective  unit 
with  another  in  the  yard,  and  the  extent 
to  which  those  practices  will  occur. 

Paragraph  (e)  proposes  to  require  the 
railroad  carrier  to  repair  a  defective 
modesty  lock  prior  to  the  next  92-day 
inspection  that  the  locomotive  is  subject 
to,  piusuant  to  the  requirements  of  part 
229.  This  proposal  was  reconunended 
by  all  members  of  the  Working  Group 


and  balances  the  privacy  concerns  that 
led  to  the  modesty  lock  requirement, 
against  the  industry's  interest  in  keeping 
otherwise  fit  locomotives  in  service. 
FRA  believes  that  this  proposal  reaches 
a  reasonable  accommodation  of  both 
aims. 

In  addition  to  the  foregoing  issues,  the 
Working  Group  discussed  blue  signal 
protection  for  railroad  employees 
involved  in  the  servicing  of  the 
sanitation  compartment,  and  the 
substance  of  those  discussions  should 
be  illuminated  here.  FRA  issued 
regulations  that  require  protections  for 
employees  engaged  in  the  inspection, 
testing,  repair,  and  servicing  of  rolling 
equipment,  where  those  activities 
require  employees  to  work  on,  under,  or 
between  equipment,  and  where  the 
danger  of  personal  injury  exists.  See  49 
CFR  part  218.  These  regulations  state 
that  "servicing"  does  not  include 
supplying  locomotives  with  sanitary 
supplies.  Therefore,  employees  engaged 
in  replenishing  toilet  paper  in  the 
sanitation  compartment  would  not  be 
"servicing"  the  locomotive  for  piuposes 
of  part  218,  and,  therefore,  would  not 
require  blue  signal  protection.  However, 
other  duties  that  employees  may  be 
engaged  in  relating  to  the  repair,  service, 
maintenance  or  emptying  of  the 
locomotive  toilet  facility  likely  would 
fall  within  the  scope  of  Part  218  and 
would  require  the  protections  set  forth 
there.  This  determination  may  depend 
on  the  toilet  system  in  place,  and  so 
each  railroad  carrier  must  assess  the 
need  for  blue  signal  protection  on  its 
property  based  on  the  configuration  of 
the  system  in  place  and  the  functions 
employees  perform  relative  to  it. 

Finally,  tnis  NPRM  does  not  propose 
new  lighting  requirements  for  the 
sanitation  compartment.  The  existing 
locomotive  safety  standards  already 
require  that  "Cab  passageways  and 
compartments  shall  have  adequate 
illumination."  49  CFR  229.127(b).  This 
existing  requirement  effectively 
addresses  the  need  for  lighting  in  the 
sanitation  compartment.  The 
compartment  must  be  illuminated  so 
that  occupants  can  clearly  see  all 
appurtenances,  fixtures,  and  items 
present  within  the  toilet  area. 

Appendix 

FRA  plans  to  revise  Appendix  B  to 
part  229,  Schedule  of  Civil  Penalties,  to 
include  penalties  for  violations  of  those 
provisions  as  set  forth  in  this  proposal 
that  will  become  part  of  the  final  rule. 
Because  such  penalty  schedules  are 
statements  of  policy,  notice  and 
comment  are  not  required  prior  to  their 
issuance.  See  U.S.C.  553(b)(3)(A). 
Nevertheless,  interested  parties  are 
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welcome  to  submit  their  views  on  what 
penalties  may  be  appropriate. 

Environmental  Impact 

FRA  has  evaluated  this  proposal  in 
accordance  with  its  procediues  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Enviroiunental  Policy  Act  (42  U.S.C. 
4321,  et  seq.)  and  related  directives.  The 
regulation  of  sanitation  facilities  on 
locomotives  gives  rise  to  two  potential 
environmental  concerns.  The  first 
relates  to  the  handling  of  chemicals 
used  to  treat  hiunan  waste  while  in 
transit  or  in  storage  awaiting  permanent 
disposal.  These  chemical  substances 
and  employee  exposure  to  them  are 
currently  regulated  by  EPA  and  OSHA, 
respectively,  in  order  to  prevent 
degradation  of  the  environment  and 
harm  to  employees.  Nothing  in  this 
proposal  alters  those  regulations,  which 
protect  the  environment  and  employees 
from  the  hazards  associated  with 
regulated  chemicals. 

The  second  concern  relates  to  the 
disposal  of  untreated  waste  along  the 
railroad  right-of-way,  which  would  give 
rise  to  potential  environmental  and 
employee  health  hazards.  As  FRA 
understcmds  it,  nearly  all  locomotives 
utilize  sanitation  systems  that  either 
treat  or  bum  the  waste  on  board  and 
release  products  that  do  not  introduce 
environmental  or  personal  safety 
hazards;  or  haul  the  waste  in  treatment 
containers  to  a  site  where  it  is  removed 
and  stored  for  approved  processing.  In 
any  event,  regulations  promulgated  by 
the  FDA  prohibit  the  release  of 
untreated  human  waste  along  the 
railroad  right-of-way,  and  nothing  in 
this  proposal  alters  that  requirement. 
Therefore,  FRA  has  determined  that  this 
proposal  will  not  have  a  deleterious 
impact  on  the  environment. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposal  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  determined  to  be  non- 
significant under  both  Executive  Order 
12866  and  DOT  policies  and  procedures 
(44  FR  11034;  February  26. 1979).  FRA 
has  prepared  and  placed  in  the  docket 
a  regulatory  analysis  addressing  the 
economic  impact  of  this  proposed  rule. 
Dociunent  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  7th  Floor.  Washington,  DC. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Coimsel, 
Federal  Railroad  Administration.  400 


Seventh  Street.  SW..  Washington.  DC 
20590. 

As  part  of  the  regulatory  impact 
analysis.  FRA  has  assessed  quantitative 
measvuements  of  costs  and  a  qualitative 
discussion  of  the  benefits  expected  from 
the  adoption  of  this  proposed  rule.  Over 
a  twenty -year  period,  the  Present  Value 
(PV)  of  the  estimated  costs  is  $75.4 
million. 

The  major  costs  anticipated  from 
adopting  this  proposed  rule  include:  the 
on-going  maintenance  and  servicing  of 
toilet  facilities  that  are  not  currently 
being  serviced  properly;  an  increase  in 
the  daily  inspection  burden  to  include 
additional  components  of  the  sanitation 
compartment;  and  providing  a  separate 
trash  receptacle  in  the  sanitation 
compartment  and  the  removal  of  trash 
receptacles  in  regular  intervals. 

The  major  benefits  anticipated  from 
implementing  this  final  rule  include: 
guaranteed  access  to  sanitary  facilities; 
assurance  that  toilet  facilities  are 
maintained  in  a  clean  and  sanitary 
manner;  and  the  assurance  that  cab 
employees  will  have  potable  water  to 
use.  In  addition,  railroads  should  incur 
some  savings  from  having  a  national 
and  uniform  regulation  governing 
sanitation  facilities.  In  the  long-term, 
the  FRA  should  see  a  decrease  in 
complaints  and  correspondence  related 
to  toilet  facilities. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  proposed  and  final  rules  to  assess 
their  impact  on  small  entities.  FRA  has 
prepared  and  placed  in  the  docket  an 
Initial  Regulatory  Flexibility 
Assessment  (IRFA)  which  assesses  the 
small  entity  impact  of  this  proposal. 
Document  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  7th  Floor,  Washington,  DC. 
Photocopies  may  also  be  obtained  by 
submittijig  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Coimsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

"Small  entity"  is  defined  in  5  U.S.C. 
601  as  a  small  business  concern  that  is 
independently  owned  and  operated,  and 
is  not  dominant  in  its  field  of  operation. 
The  U.S.  Small  Business  Administration 
(SBA)  has  authority  to  regulate  issues 
related  to  small  businesses,  and 
stipulates  in  its  size  standards  that  a 
"small  entity"  in  the  railroad  industry  is 
a  railroad  business  "line-haul 
operation"  that  has  fewer  than  1,500 
employees  and  a  "switching  and 
termirial"  establishment  with  fewer  than 
500  employees.  SBA's  "size  standards" 
may  be  altered  by  Federal  agencies,  in 


consultation  with  SBA  and  in 
conjunction  with  public  comment. 
Pursuant  to  that  authority,  FRA  has 
published  an  interim  poUcy  which 
formally  establishes  "small  entities"  as 
being  railroads  which  meet  the  line 
haulage  revenue  requirements  of  a  Class 
in  railroad.  Currently,  the  revenue 
requirements  are  $20  million  or  less  in 
aimual  operating  revenue.  The  $20 
million  limit  is  based  on  the  Surface 
Transportation  Board's  (STB's) 
threshold  of  a  Class  m  railroad  carrier, 
which  is  adjusted  by  applying  the 
railroad  revenue  deflator  adjustment  (49 
CFR  part  1201).  The  same  dollar  limit 
on  revenues  is  established  to  determine 
whether  a  railroad  shipper  or  contractor 
is  a  small  entity.  FRA  proposes  to  use 
this  alternative  definition  of  "small 
entity"  for  this  rulemaking.  Since  this  is 
an  alternative  definition,  FRA  is  using  it 
in  consultation  with  the  SBA  and 
requests  public  comments  on  its  use. 

For  this  rulemaking  there  are  over  550 
small  raifroads  that  could  potentially  be 
affected  by  these  proposals.  FRA 
estimates  that  small  railroads  own 
approximately  3,500  locomotives.  In 
addition,  the  Agency  estimates  that  only 
about  one-third  of  these  or  less  possess 
a  toilet  facility.  FRA  does  not  expect 
this  proposal  to  impose  a  significant 
biu-den  on  small  railroads  because  it 
provides  them  an  exception  from  the 
requirement  to  have  a  functioning  toilet 
in  the  lead  occupied  locomotive,  so  long 
as  the  railroad  provides  employee 
access  to  toilet  and  washing  facilities  at 
frequent  intervals. 

Ine  impacts  from  this  proposal  are 
primarily  a  residt  of  some  of  the 
compliance  requirements  for 
locomotives  that  have  functioning  toilet 
facilities.  The  most  significant  impacts 
are  from  compliance  items  associated 
with  the  proposed  toilet  facility 
requirements  which  include  a  trash 
receptacle  in  the  toilet  compartment, 
marking  defective  toilet  facilities,  and 
the  daily  inspection  requirements.  Most 
small  railroads  own  locomotives  that 
never  had  toilet  faciUties  on  them,  or 
previously  had  them  removed.  FRA 
estimates  that  only  six  percent  of  the 
Regulatory  Impact  Analysis'  (RIA)  total 
cost  over  20  years  would  impact  small 
railroads. 

The  proposed  requirement  which 
impacts  small  railroads  most  is  the 
requirement  to  provide  ready  access  to 
appropriate  toilet  facifities.  FRA  has 
interpreted  this  requirement  to  mean 
that  small  railroad  carriers  must  arrange 
for  en  route  access  to  toilet  facilities. 
The  RIA  has  estimated  that  there  would 
be  a  2-hour  burden  per  affected  railroad 
during  the  first  year  of  implementation. 
This  burden  is  estimated  to  cost 
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$22,545.  The  burden  for  the  following 
years  is  only  20  minutes  per  railroad  per 
year  to  modiiy  the  toilet  facility 
arrangements.  FRA  understands  that  it 
is  common  practice  today  for  a  Class  in 
railroads  to  comply  with  the  general 
requirements  of  providing  ready  access. 
Currently  it  is  customary  for  a  small 
railroad  to  drive  out  to  a  locomotive  to 
carry  a  crew  member  to  sanitary 
focilities  when  called.  Hence,  the 
concept  of  providing  ready  access  to 
toilet  facilities  is  not  a  new  or 
significant  burden  for  most  Class  III 
railroads  since  most  of  these  railroads 
currently  provide  this  service  for  their 
locomotive  cab  employees. 

The  Class  III  exemption  from  the 
requirement  to  have  a  toilet  fecility  in 
the  lead  occupied  locomotive  is 
provided  to  ensure  that  feasible  lower 
cost  alternatives  are  provided  for  the 
potentially  affected  small  entities.  FRA 
and  the  Working  Group  imderstand  the 
difficulties  of  retrofitting  older 
locomotive  units  and  see  no  reason  to 
unduly  burden  small  railroads,  so  long 
as  access  can  be  provided  by  alternative 
means.  The  Working  Group  and  FRA 
believe  that  this  exception  is  both 
necessary  and  acceptable. 

The  IRFA  concludes  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Thus,  FRA  certifies  that  this  proposed 
rule  is  not  expected  to  have  a 
"significant"  economic  impact  on  a 
"substantial"  niunber  of  small  entities. 


In  order  to  determine  the  significance  of 
the  economic  impact  for  the  final  rule's 
Regulatory  Flexibility  Assessment 
(RFA),  FRA  invites  comments  from  all 
interested  parties  concerning  the 
potential  economic  impact  on  small 
entities  caused  by  this  proposed  rule. 
The  Agency  will  consider  the  conunents 
and  data  it  receives,  or  lack  thereof,  in 
making  a  decision  on  the  RFA  for  the 
final  rule. 

Federalism 

FRA  has  analyzed  the  proposed  rule 
according  to  the  principles  of  Executive 
Order  13132  ("Federalism").  FRA  has 
determined  that  this  proposal,  if 
adopted  as  a  final  rule,  may  have 
federalism  implications.  FRA's  final 
sanitation  standards  would  preempt  all 
state  efforts  to  regulate  the  nature  and 
t)rpe  of  access  to  sanitation  facilities 
generally  required  for  cab  employees. 
Further,  FRA's  final  sanitation 
standards  would  preempt  the 
maintenance  of  sanitation  facilities 
located  on  board  trains.  As  discussed 
above,  the  Locomotive  Inspection  Act 
has  been  interpreted  to  occupy  the  field 
of  locomotive  safety,  including  the 
regulation  of  appurtenances  in 
locomotives,  such  as  toilets. 
Nonetheless,  some  state  regulatory 
bodies  have  promulgated  and  enforce 
state  standards  that  require  toilet 
facilities  in  locomotive  cabs.  FRA's 
sanitation  standards  would  preempt 
those  state  standards.  FRA  believes  this 
regulatory  action  is  warranted,  however. 


based  on  principles  of  interstate 
commerce  and  the  need  for  uniformity 
of  national  standards.  In  addition,  some 
State  agencies  have  expressed  the  need 
for  federal  regulation  in  this  area  to 
provide  uniform  treatment  and  to 
prevent  situations  in  which  employees 
work  without  sanitation  facilities  where 
the  State  is  powerless  to  enforce  its 
requirements,  due  to  operation  of  the 
occupational  safety  and  health  and 
railroad  safety  laws. 

Consistent  with  the  requirements  of 
Executive  Order  13132,  FRA  has  and 
will  continue  to  consult  with  State 
agencies  as  this  rulemaking  proceeds.   ■ 
"This  will  be  achieved  primarily  through 
the  full  RSAC  Committee,  which 
includes  representatives  of  State 
interests.  FRA  will  publish  a  federalism 
impact  statement  in  the  final  rule  that 
explains  the  concerns  of  the  States,  a 
description  of  the  consultations  with  the 
states,  and  a  statement  of  the  extent  to 
which  the  concerns  of  the  States  have 
been  met  in  any  final  standards  that  are 
issued. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFR  section 

Respondent 
universe 

Total  annual 
responses 

Average  time 

per  response 

(seconds) 

Total  annual 

burden  hours 

(hours) 

Total  annual 
burden  cost 

229.137(d)— Sanitation— Locomotive  Defective  or  Unsanitary 
Toilet  Facility  Placed  in  Trailing  Service—  Clear  Mark- 
ings— Unavailable  for  Use. 

229. 137(e)-Saniiation— Locomotive  Defective  Toilet  Facility- 
Clear  Markings— Unavailable  for  Use. 

229.139(d>— Servicing— Locomotive  Used  in  Transfer/Switch- 
ing Servk:e  with  Defective  Toilet  Facility— Date  Defective. 

Class  1  &  II 
railroads. 

Class  1  &  II 
railroads. 

Class  1  &  II 
railroads. 

15,600  no- 
tices. 

5,200  notices 

936,000  no- 
tations. 

90 

90 
30 

390 

130 
780 

$3,250 

• 

3,250 
^       19,500 

All  estimates  include  the  time  for 
reviewing  instructions:  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  FRA  solicits 
comments  concerning:  Whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 


collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 
package  submitted  to  OMB  contact 
Robert  Brogan  at  202-493-6292. 

FRA  believes  that  soliciting  public 
comment  will  promote  its  efforts  to 
reduce  the  administrative  and 
paperwork  burdens  associated  with  the 
collection  of  information  mandated  by 
Federal  regulations.  In  summary,  PRA 
reasons  that  conmients  received  will 
advance  three  objectives:  (i)  Reduce 


reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  acciirately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Comments  must  be  received  no  later 
than  March  5,  2001.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  Robert  Brogan,  Federal  Railroad 
Administration,  RRS-21,  Mail  Stop  17, 


Federal  Register /Vol.  66,  No.  1 /Tuesday,  January  2,  2001  /  Proposed  Rules 


157 


1120  Vermont  Ave.,  NW.,  MS-17, 
Washington.  DC  20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  niunber, 
if  required.  FRA  intends  to  obtain 
ciurent  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
annoimced  by  separate  notice  in  the 
Federal  Register. 

Comments  Requested 

FRA  has  made  every  attempt  in  this 
proposal  to  captine  the  principles  of 
accessible,  sanitary,  toilet  and  washing 
facilities  for  locomotive  cab  employees, 
in  such  a  way  that  railroad  operations 
will  not  be  adversely  affected.  However, 
FRA  invites  comment  from  all 
interested  parties  on  all  aspects  of  this 
proposal.  FRA  and  the  Working  Group 
made  every  effort  to  discuss  and  address 
cab  sanitation  comprehensively  in  this 
NPRM,  but  there  may  be  issues, 
eqmpment,  or  operations  that  require 
farther  information  and  consideration. 
FRA  requests  comments  from  the  public 
and  experts  on  the  scope  and  exceptions 
set  forth  in  this  proposal,  the  definitions 
established  to  identify  equipment  and 
procedures,  the  proposed  servicing 
requirements,  and  anything  not 
addressed  by  this  proposal  that  deserves 
consideration. 

List  of  Subjects  in  49  CFR  Part  229 

Locomotives.  Penalties,  Railroad 
safsfy. 

For  the  reasons  set  forth  in  the 
preamble,  49  CFR  Part  229  is  amended 
as  follows. 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-03.  20133, 
20137-38,  20143,  20701-03.  21301-02, 
21304;  49  CFR  1.49. 

2.  Section  229.5  is  amended  by 
adding  in  alphabetical  order  new 
definitions  of  "Commuter  service", 
"Modesty  lock",  "Potable  water", 
"Sanitary",  "Sanitation  compartment". 


"Switching  service",  "Transfer  train", 
"Toilet  facility",  "Unsanitary",  and 
"Washing  system'. 

§229.5    Definition*. 

*         *         *         *         * 

Commuter  service  means  commuter  or 
other  short-haul  railroad  passenger 
service  in  a  metropolitan  or  suburban 
area  and  commuter  railroad  service  that 
was  operated  by  the  Consolidated  Rail 
Corporation  on  January  1, 1979,  that 
runs  on  rails  or  electromagnetic 
guideways,  but  does  not  include  rapid 
transit  operations  in  an  urban  area  that 
are  not  connected  to  the  general  system 
of  transportation.  See  also,  49  CFR  part 
209,  Appendix  A. 
***** 

Modesty  lock  means  a  latch  that  can 
be  operated  in  the  normal  manner  only 
from  within  the  sanitary  compartment, 
that  is  designed  to  prevent  entry  of 
another  person  when  the  sanitary 
compartment  is  in  use.  A  modesty  lock 
may  be  designed  to  allow  deliberate 
forced  entry  in  the  event  of  an 
emergency. 
***** 

Potable  water  means  water  that  meets 
the  requirements  of  40  CFR  part  141,  the 
Environmental  Protection  Agency's 
Primary  Drinking  Water  Regulations,  or 
water  that  has  been  approved  for 
drinking  and  washing  purposes  by  the 
pertinent  state  or  local  authority  having 
jurisdiction.  For  piuposes  of  this 
section,  commercially  available,  bottied 
drinking  water  is  deemed  potable  water. 
***** 

Sanitary  means  the  absence  of  any 
significant  amoimt  of  filth,  trash,  human 
waste  present  in  such  a  manner  that  a 
reasonable  person  would  believe  that 
the  condition  might  constitute  a  health 
hazard;  or  of  strong,  persistent,  chemical 
or  human  waste  odors  sufficient  to  deter 
use  of  the  facility,  or  give  rise  to  a 
reasonable  concern  with  respect  to 
exposure  to  hazardous  fumes.  Such 
conditions  include,  but  are  not  limited 
to,  a  toilet  bowl  filled  with  human 
waste,  soiled  toilet  paper,  or  other 
products  used  in  the  toilet 
compartment,  that  are  present  due  to  a 
defective  toilet  facility  that  will  not 
flush  or  otherwise  remove  the  waste; 
visible  human  waste  residue  on  the 
floor  or  toilet  seat  that  is  present  due  to 
a  toilet  facility  that  overflowed;  an 
accumulation  of  soiled  paper  towels  or 
soiled  toilet  paper  on  the  floor,  toilet 
facility  or  sink;  an  accumulation  of 
visible  dirt  or  hiunan  waste  on  the  floor, 
toilet  facility,  or  sink;  and  strong, 
persistent  chemical  or  hiunan  waste 
odors  in  the  compartment. 


Sanitation  compartment  means  an 
enclosed  compartment  on  a  railroad 
locomotive  that  contains  a  toilet  &cility 
for  employee  use. 

***** 

Switching  service  means  the 
classification  of  railroad  freight  cars 
according  to  commodity  or  destination; 
assembling  cars  for  train  movements; 
changing  the  position  of  cars  for 
purposes  of  loading,  unloading,  or 
weighing;  placing  locomotives  and  cars 
for  repair  or  storage;  or  moving  rail 
equipment  in  connection  with  work 
service  that  does  not  constitute  a  train 
movement. 

Transfer  train  means  a  train  that 
travels  between  a  point  of  origin  and  a 
point  of  final  destination  not  exceeding 
20  miles  and  that  is  not  performing 
switching  service. 

Toilet  facility  means  a  system  that 
automatically  or  on  command  of  the 
user  removes  human  waste  to  a  place 
where  it  is  treated,  eliminated,  or 
retained  such  that  no  solid  or  non- 
treated  liquid  waste  is  thereafter 
permitted  to  be  released  into  the  bowl, 
urinal,  or  room  and  that  prevents 
harmful  discharges  of  gases  or  persistent 
offensive  odors. 

Unsanitary  means  any  condition  in 
which  any  significant  amount  of  filth, 
trash,  human  waste  are  present  in  such 
a  manner  that  a  reasonable  person 
would  believe  that  the  condition  might 
constitute  a  health  hazard;  or  strong, 
persistent,  chemical  or  human  waste 
odors  sufficient  to  deter  use  of  the 
facility  or  to  give  rise  to  a  reasonable 
concern  with  respect  to  exposure  to 
hazardous  fumes.  Such  conditions 
include,  but  are  not  limited  to,  a  toilet 
bowl  filled  with  human  waste,  soiled 
toilet  paper,  or  other  products  used  in 
the  toilet  compartment,  that  are  present 
due  to  a  defective  toilet  facility  that  will 
not  flush  or  otherwise  remove  the  waste; 
visible  human  waste  residue  on  the 
floor  or  toilet  seat  that  is  present  due  to 
a  toilet  facility  that  overflowed;  an 
accumulation  of  soiled  paper  towels  or 
soiled  toilet  paper  on  the  floor,  toilet 
facility,  or  sink;  an  accumulation  of 
visible  dirt  or  human  waste  on  the  floor, 
toilet  facility,  or  sink;  and  strong 
persistent  chemical  or  human  waste 
odors  in  the  compartment. 

Washing  system  means  a  system  for 
use  by  railroad  employees  to  maintain 
personal  cleanliness  that  includes  a 
secured  sink  or  basin,  water, 
antibacterial  soap,  and  paper  towels;  or 
antibacterial  waterless  soap  and  paper 
towels;  or  antibacterial  moist  towelettes 
and  paper  towels;  or  any  other 
combination  of  suitable  antibacterial 
cleansing  agents. 
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3.  Section  229.9  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

S  229.9    Movement  of  non-complying 
locomotives. 

***** 

(g)  Paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  not  apply  to  §  229.137  and 
§229.139.  Sections  229.137  and  229.139 
set  forth  specific  requirements  for  the 
movement  and  repair  of  locomotives 
with  defective  sanitation  compartments. 

4.  Section  229.21  is  amended  by 
removing  the  fourth  and  fifth  sentences 
of  paragraph  (a)  and  adding  in  their 
place  three  new  sentences  and  by 
removing  the  fourth  sentence  of 
paragraph  (b)  and  adding  in  its  place 
three  new  sentences  to  read  as  follows: 

§229.21     Daily  inspection. 

(a)  *  *  *  Except  as  provided  in 
§§  229.9,  229.137,  and  229.139,  any 
conditions  that  constitute  non- 
compliance with  any  requirement  of 
this  part  shall  be  repaired  before  the 
locomotive  is  used.  Except  with  respect 
to  conditions  that  don't  comply  with 
§§  229.137  or  229.139,  a  notation  shall 
be  made  on  the  report  indicating  the 
natiue  of  the  repairs  that  have  been 
made.  Repairs  made  for  conditions  that 
don't  comply  with  §§  229.137  or 
229.139  may  be  noted  on  the  report,  or 
in  electronic  form.  *  *  * 

(b)  *  *  *  Except  as  provided  in 
§§229.9,  229.137,  and  229.139,  any 
conditions  that  constitute  non- 
compliance with  any  requirement  of 
this  part  shall  be  repaired  before  the 
locomotive  is  used.  Except  with  respect 
to  conditions  that  don't  comply  with 
§§  229.137  or  229.139,  a  notation  shall 
be  made  on  the  report  indicating  the 
nature  of  the  repairs  that  have  been 
made.  Repairs  made  for  conditions  that 
don't  comply  with  §§  229.137  or 
229.139  may  be  noted  on  the  report,  or 
in  electronic  form.  *  *  * 

5.  Sections  229.137  and  229.139  are 
added  to  subpart  C  to  read  as  follows: 

$229,137    Sanitation,  general 
requirements. 

(a)  Sanitation  compartment.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  all  lead  locomotives  in  use  shall 
be  equipped  with  a  sanitation 
compartment.  Each  sanitation 
compartment  shall  be: 

(1)  Adequately  ventilated; 

(2)  Equipped  with  a  door  that: 
(i)  Closes,  and 

(ii)  Possesses  a  modesty  lock  by  [18 
months  after  publication  of  the  final 
rule); 

(3)  Equipped  with  a  toilet  facility,  as 
defined  in  this  part; 

(4)  Equipped  with  a  washing  system, 
as  defined  in  this  part,  unless  the 


railroad  carrier  otherwise  provides  the 
washing  system  to  employees  upon 
reporting  for  duty  or  occupying  the  cab 
for  duty,  or  where  the  locomotive  is 
equipped  with  a  stationary  sink  that  is 
located  outside  of  the  sanitation 
compartment; 

(5)  Equipped  with  toilet  paper  in 
sufficient  quantity  to  meet  employee 
needs,  unless  the  railroad  carrier 
otherwise  provides  toilet  paper  to 
employees  upon  reporting  for  duty  or 
occupying  the  cab  for  duty;  and 

(6)  Equipped  with  a  trash  receptacle, 
unless  the  railroad  carrier  otherwise 
provides  portable  trash  receptacles  to 
employees  upon  reporting  for  duty  or 
occupying  the  cab  for  duty. 

(b)  Exceptions. 

(l)  Paragraph  (a)  of  this  section  shall 
not  apply  to: 

(i)  Locomotives  engaged  in  commuter 
service  on  which  employees  have  ready 
access  to  railroad  carrier-provided 
sanitation  facilities  outside  of  the 
locomotive  or  elsewhere  on  the  train, 
that  meet  otherwise  applicable 
sanitation  standards,  at  frequent 
intervals  during  the  course  of  their  work 
shift; 

(ii)  Locomotives  engaged  in  svdtching 
service  on  which  employees  have  ready 
access  to  railroad  carrier-provided 
sanitation  facilities  outside  of  the 
locomotive,  that  meet  otherwise 
applicable  sanitation  standards,  at 
frequent  intervals  during  the  course  of 
their  work  shift; 

(ill)  Locomotives  engaged  in  transfer 
train  service  on  which  employees  have 
ready  access  to  railroad  carrier-provided 
sanitation  facilities  outside  of  the 
locomotive,  that  meet  otherwise 
applicable  sanitation  standards,  at 
frequent  intervals  diuing  the  course  of 
their  work  shift; 

(iv)  Locomotives  of  Class  III  railroad 
carriers  engaged  in  operations  other 
than  sviritching  service  or  transfer  train 
service,  that  are  not  equipped  with  a 
sanitation  compartment  as  [of  the 
effective  date  of  this  section].  Where  an 
unequipped  locomotive  of  a  Class  III 
railroad  carrier  is  engaged  in  operations 
other  than  switching  or  transfer  train 
service,  employees  shall  have  ready 
access  to  carrier-provided  sanitation 
facilities  outside  of  the  locomotive  that 
meet  otherwise  applicable  sanitation 
standards,  at  frequent  intervals  during 
the  course  of  their  work  shift,  or  the 
carrier  shall  arrange  for  en  route  access 
to  such  facilities;  and 

(v)  Locomotives  of  tourist,  scenic, 
historic,  or  exciirsion  operations,  which 
are  otherwise  covered  by  this  part 
because  they  are  not  propelled  by  steam 
power  and  operate  on  the  general 
railroad  system  of  transportation,  but  on 


which  employees  have  ready  access  to 
railroad  carrier-provided  sanitation 
facilities  outside  of  the  locomotive,  that 
meet  otherwise  applicable  sanitation 
standards,  at  frequent  intervals  during 
the  coiuse  of  their  work  shift. 

(2)  Paragraph  (a)(3)  of  this  section 
shall  not  apply  to: 

(i)  Locomotives  of  a  Class  I  railroad 
carrier  which,  prior  to  [the  effective  date 
of  this  section],  were  equipped  with  a 
toilet  facility  in  which  hiunan  waste 
falls  via  gravity  to  a  holding  tank  where 
it  is  stored  and  periodically  emptied, 
which  does  not  conform  to  the 
definition  of  toilet  facility  set  forth  in 
this  section.  For  these  locomotives,  the 
requirements  of  this  section  pertaining 
to  the  type  of  toilet  facilities  required 
shall  be  effective  as  these  toilets  become 
defective  or  are  replaced  with 
conforming  units,  whichever  occius 
first.  All  other  requirements  set  forth  in 
this  section  shall  apply  to  these 
locomotives  as  of  [the  effective  date  of 
this  section);  and 

(ii)  With  respect  to  the  locomotives  of 
a  Class  I  railroad  carrier  which,  prior  to 
[the  efiiective  date  of  this  section],  were 
equipped  with  a  sanitation  system  other 
than  the  units  addressed  by  paragraph 
(b)(2)(i)  of  this  section,  that  contains  and 
removes  human  waste  by  a  method  that 
does  not  conform  with  the  definition  of 
toilet  facility  as  set  forth  in  this  section, 
the  requirements  of  this  section 
pertaining  to  the  type  of  toilet  facilities 
shall  apply  on  locomotives  in  use  shall 
apply  on  July  1,  2003.  However,  the 
Class  1  railroad  carrier  subject  to  this 
exception  shall  not  deliver 
noncompliant  toilet  facilities  to  other 
railroad  carriers  for  use,  in  the  lead 
position,  diuing  the  time  between  [the 
effective  date  of  this  rule]  and  July  1 , 
2003.  All  other  requirements  set  forth  in 
this  section  shall  apply  to  the 
locomotives  of  this  Class  I  railroad 
carrier  as  of  [the  effective  date  of  this 
section]. 

(c)  Defective,  unsanitary  toilet  facility; 
prohibition  in  lead  position.  Except  as 
provided  in  paragraphs  (c)(1)  through 
(5)  of  this  section,  if  the  railroad  carrier 
determines  diuing  the  daily  inspection 
required  by  §  229.21  that  a  locomotive 
toilet  facility  is  defective  or  is 
unsanitary,  or  both,  the  railroad  carrier 
shall  not  use  the  locomotive  in  the  lead 
position.  The  railroad  carrier  may 
continue  to  use  a  lead  locomotive  with 
a  toilet  facility  that  is  defective  or 
unsanitary  as  of  the  daily  inspection 
only  where  all  of  the  following 
conditions  are  met: 

(1)  The  imsanitary  or  defective 
condition  is  discovered  at  a  location 
where  there  are  no  other  locomotives 
available  for  use,  it  is  not  possible  to 
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switch  another  locomotive  into  the  lead 
position,  or  which  is  not  equipped  to 
clean  the  sanitation  compartment  if 
unsanitary  or  repair  the  toilet  facility  if 
defective; 

(2)  The  locomotive,  while 
noncompliant,  did  not  pass  through  a 
location  where  it  could  have  been 
cleaned  if  unsanitary,  repaired  if 
defective,  or  switched  with  another 
compliant  locomotive,  since  its  last 
daily  inspection  required  by  this  part; 

(3)  Upon  reasonable  request  of  a 
locomotive  crewmember  operating  a 
locomotive  with  a  defective  or 
unsanitary  toilet  facility,  the  railroad 
carrier  arranges  for  access  to  a  toilet 
facility  outside  the  locomotive  that 
meets  otherwise  applicable  sanitation 
standards; 

(4)  If  the  sanitation  compartment  is 
unsanitary,  the  sanitation  compartment 
door  shall  be  closed  and  adequate 
ventilation  shall  be  provided  in  the  cab 
so  that  it  is  habitable;  and 

(5)  The  locomotive  shall  not  continue 
in  service  in  the  lead  position  beyond  a 
location  where  the  defective  or 
unsanitary  condition  can  be  corrected  or 
replaced  with  another  compliant 
locomotive,  or  the  next  daily  inspection 
required  by  this  part,  whichever  occurs 
first. 

(d)  Defective,  unsanitary  toilet  facility; 
use  in  trailing  position.  If  the  railroad 
carrier  determines  during  the  daily 
inspection  required  by  §  229.21  that  a 
locomotive  toilet  facility  is  defective  or 
is  unsanitary,  or  both,  the  railroad 
carrier  may  use  the  locomotive  in 
trailing  position.  If  the  railroad  carrier 
places  the  locomotive  in  trailing 
position,  the  carrier  shall  not  haul 
employees  in  the  luiit  imless  the 
sanitation  compartment  is  made 
sanitary  prior  to  occupancy.  If  the  toilet 
facility  is  defective  and  the  unit 
becomes  occupied,  the  railroad  carrier 
shall  clearly  mark  the  defective  toilet 
facility  as  unavailable  for  use. 

(e)  Defective,  sanitary  toilet  facility; 
use  in  switching,  transfer  train  service. 
If  the  railroad  carrier  determines  diuing 
the  daily  inspection  required  by 

§  229.21  that  a  locomotive  toilet  facility 
is  defective,  but  sanitary,  the  carrier 
may  use  the  locomotive  in  switching 
service,  as  set  forth  in  paragraph 
(b)(l)(ii)  of  this  section,  or  in  transfer 
train  service,  as  set  forth  in  paragraph 
(b)(l)(iii)  of  this  section  for  a  period  not 
to  exceed  10  days.  In  this  instance,  the 
railroad  carrier  shall  clearly  mark  the 


defective  toilet  facility  as  unavailable 
for  use.  After  expiration  of  the  10-day 
period,  the  locomotive  shall  be  repaired 
or  used  in  the  trailing  position. 

(f)  Lack  of  toilet  paper,  washing 
system,  trash  receptacle.  If  the  railroad 
carrier  determines  during  the  daily 
inspection  required  by  §  229.21  that  the 
lead  locomotive  is  not  equipped  with 
toilet  paper  in  sufficient  quantity  to 
meet  employee  needs,  or  a  washing 
system  as  required  by  paragraph  (a)(4)  of 
this  section,  or  a  trash  receptacle  as 
required  by  paragraph  {a)(6)  of  this 
section,  the  locomotive  shall  be 
equipped  with  these  items  prior  to 
departure. 

(g)  Inadequate  ventilation.  If  the 
railroad  carrier  determines  during  the 
daily  inspection  required  by  §  229.21 
that  the  sanitation  compartment  of  the 
lead  locomotive  in  use  is  not  adequately 
ventilated  as  required  by  paragraph 
(a)(1)  of  this  section,  the  railroad  carrier 
shall  repair  the  ventilation  prior  to 
departure,  or  place  the  locomotive  in 
trailing  position,  in  switching  service  as 
set  forth  in  paragraph  Cb)(l)(ii)  of  this 
section,  or  in  transfer  train  service  as  set 
forth  in  paragraph  (b)(l)(iii)  of  this 
section. 

(h)  Door  closure  and  modesty  lock.  If 
the  railroad  carrier  determines  during 
the  daily  inspection  required  by 
§  229.21  that  the  sanitation 
compartment  on  the  lead  locomotive  is 
not  equipped  with  a  door  that  closes,  as 
required  by  paragraph  (a)(2)(i)  of  this 
section,  the  railroad  carrier  shall  repair 
the  door  prior  to  departure,  or  place  the 
locomotive  in  trailing  position,  in 
switching  service  as  set  forth  in 
paragraph  (b)(l)(ii)  of  this  section,  or  in 
transfer  train  service  as  set  forth  in 
paragraph  (b)(l)(iii)  of  this  section.  If  the 
railroad  carrier  determines  during  the 
daily  inspection  required  by  §  229.21 
that  the  modesty  lock  required  by 
paragraph  (a)(2)(ii)  of  this  section  is 
defective,  the  modesty  lock  shall  be 
repaired  pursuant  to  the  requirements  of 
§  229.139(e). 

(i)  Equipped  units;  retention  and 
maintenance.  Except  where  a  railroad 
carrier  downgrades  a  locomotive  to 
service  in  which  it  will  never  be 
occupied,  where  a  locopiotive  is 
equipped  with  a  toilet  facility  as  of  [the 
effective  date  of  the  final  rule],  the 
railroad  carrier  shall  retain  and 
maintain  the  toilet  facility  in  the 
locomotive  consistent  with  the 
requirements  of  this  part,  including 


locomotives  used  in  switching  service 
pursuant  to  paragraph  (b)(l)(ii)  of  this 
section,  and  in  transfer  train  service 
pursuant  to  paragraph  (b)(l)(iii)  of  this 
section. 

(j)  Newly  manufactured  units:  in-cab 
facilities.  All  locomotives  manufactured 
after  [Effective  date  of  the  final  rule], 
except  switching  units  built  exclusively 
for  switching  service  and  locomotives 
built  exclusively  for  commuter  service 
shall  be  equipped  with  a  sanitation 
compartment  accessible  to  cab 
employees  without  exiting  to  the  out-of- 
doors  for  use. 

(k)  Potable  water  The  railroad  carrier 
shall  utilize  potable  water  where  the 
washing  system  includes  the  use  of 
water. 

§229.139    Sanitation,  servicing 
requirements. 

(a)  The  sanitation  compartment  of 
each  lead  locomotive  in  use  shall  be 
sanitary. 

(b)  All  components  required  by 

§  229.137(a)  for  the  lead  locomotive  in 
use  shall  be  present  consistent  with  the 
requirements  of  this  part,  and  shall 
operate  as  intended. 

(c)  The  sanitation  compartment  of 
each  occupied  locomotive  used  in 
switching  service  pursuant  to 

§  229.137(b)(l)(ii),  in  transfer  train 
service  pursuant  to  §  229.137{b){l)(iii), 
or  in  a  trailing  position  when  the 
locomotive  is  occupied,  shall  be 
sanitary. 

(d)  Where  the  railroad  carrier  uses  a 
locomotive  pursuant  to  §  229.137(e)  in 
switching  or  transfer  train  service  with 
a  defective  toilet  facility,  such  use  shall 
not  exceed  10  calendar  days  fi-om  the 
date  on  which  the  defective  toilet 
facility  became  defective.  The  date  on 
which  the  toilet  facility  becomes 
defective  shall  be  entered  on  the  daily 
inspection  report. 

(e)  Where  it  is  determined  that  the 
modesty  lock  required  by  §  229.137(a)(2) 
is  defective,  the  railroad  carrier  shall 
repair  the  modesty  lock  on  or  before  the 
next  92-day  inspection  required  by  this 
part. 

Issued  in  Washington,  D.C.  on  the  15fh  of  . 
December.  2000. 

lolene  M.  Molitoris, 

Administrator. 

[FR  Doc.  00-33363  Filed  12-29-00;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  888 
[Dockat  No.  FR-4589-N-04] 

50th  Percentile  and  40th  Percentile  Fair 
Market  RenU  for  Fiscal  Year  2001 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  Fair  Market  Rents 
(FMRs)  for  Fiscal  Year  (FY)  2001. 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequentiy 
than  annually  to  be  effective  on  October 
1  of  each  year.  FMRs  are  used  (1)  to 
establish  payment  standards  for  the 
Housing  Choice  Voucher  program;  (2)  to 
determine  initial  contract  rents  in  new 
commitments  for  Section  8  project- 
based  assistance  (ciurenUy  available 
chiefly  in  the  project-based  voucher 
program);  (3)  to  determine  whether 
comparability  applies  to  adjustment  of 
contract  rents  during  the  term  of 
existing  HAP  contracts  for  the  former 
new  construction,  substantial 
rehabilitation  and  moderate 
rehabilitation  programs;  (4)  as  a  limit  on 
renewal  rents  for  certain  Section  8 
projects  (including  mark-up-to-market 
projects);  and  (5)  to  determine 
TnaYimiim  subsidy  levels  for  HOME 
tenant-based  rental  assistance,  and 
Tnayimiim  rent  levels  in  HOME 
multifamily  rental  housing.  Other 
programs  may  also  require  the  use  of 
FMRs. 

■  This  notice  sets  final  FMRs  that 
reflect  the  50th  percentile  rent  levels  for 
39  areas,  as  determined  by  applying  the 
criteria  specified  in  HUD's  interim  rule 
amending  the  HUD  regulation  that 
establishes  the  methodology  for  setting 
FMRs  for  existing  housing  (24  CFR 
888.113).  The  interim  was  pubUshed  on 
October  2,  2000  (65  FR  58870),  and 
became  effective  on  December  1 ,  2000. 
To  combine  final  Fiscal  Year  2001  FMRs 
for  all  areas  in  one  publication,  this 
notice  also  re-publishes  the  40th 
percentile  rents  for  all  other  areas. 
EFFECTIVE  DATE:  The  50th  percentile 
FMRs  published  in  this  notice  are 
effective  on  January  2,  2001.  The  40th 
percentile  FMRs  were  previously 
effective  on  October  1.  2000. 

Electronic  Data  Availability:  This 
Federal  Register  Notice  is  available 
electronically  from  the  HUD  news  page: 
http://www.budclips.org/cgi/index.cgi. 
Federal  Register  Notices  also  are 
available  electronically  from  the  U.S. 
Government  Printing  Office  web  site: 
bttp://www.access.gpo.gov/su_docs/ 
aces/aces  1 40. btml. 


The  data  set  of  the  50th  percentile 
FMRs  is  available  electronically  on  the 
HUD  web  page:  bttp:// 
www.buduser.org/datasets/ 
pdrdatas.btml. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Benoit,  Director,  Real  Estate  and 
Housing  Performance  Division,  Office  of 
Public  and  Assisted  Housing  DeUvery, 
telephone  (202)  708-0477.  For  technical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calculations, 
contact  Marie  L.  Lihn,  Economic  and 
Market  Analysis  Division,  Office  of 
Economic  Affairs,  telephone  (202)  708- 
0590,  Extension  5866  (e-mail: 
hfarie_L._Libn&hud.gov].  Hearing-or 
speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Other  than  the  "800"  TTY 
number,  telephone  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  help 
lower  income  families  rent  decent,  safe, 
and  sanitary  housing.  The  amounts  of 
the  housing  assistance  payments  are 
limited  by  "fair  market  rents"  (FMRs) 
established  by  HUD  for  all  areas,  and  for 
different  size  units  (expressed  as 
number  of  bedrooms  in  a  unit). 

In  the  HUD  voucher  program,  the 
FMR  is  used  to  determine  the  "payment 
standard"  (the  maximum  monthly 
subsidy)  for  assisted  families  (see 
Section  982.503.)  hi  general,  the  FMR 
for  an  area  is  the  amount  that  would  be 
needed  to  pay  the  gross  rent  (shelter 
rent  plus  utilities)  of  privately  owned, 
decent,  safe,  and  sanitary  rental  housing 
of  a  modest  (non-luxury)  nature  with 
suitable  amenities. 

FMRs  are  estimates  of  rent  plus  the 
cost  of  utilities,  except  telephone.  FMRs 
are  housing  market-wide  estimates  of 
rents  that  provide  opportunities  to  rent 
standard  quahty  housing  throughout  the 
geographic  area  in  which  rental  housing 
units  are  in  competition. 

The  level  at  which  FMRs  are  set  is 
expressed  as  a  percentile  point  within 
the  rent  distribution  of  standard  quality 
rental  housing  units  in  the  FMR  area. 
FMRs  are  set  at  either  the  40th  or  50th 
percentile  rent — the  dollar  amoimt 
below  which  the  rent  for  40  or  50 
percent  of  standard  quality  rental 
housing  units  falls.  The  40th  or  50th 
percentile  rent  is  drawn  from  the 
distribution  of  rents  of  all  units  that  are 
occupied  by  recent  movers. 
Adjustments  are  made  to  exclude  public 


housing  imits,  newly  built  units  and 
substandard  units. 

50th  Percentile  FMRs 

Raising  FMRs  for  certain  ^reas  to  the 
50th  percentile  rent  level  as  provided  in 
the  interim  rule,  effective  December  1, 
2000,  is  designed  to  give  lower-income 
families  who  participate  in  the  voucher 
program  access  to  a  broader  range  of 
housing  opportunities  throughout  a 
metropolitan  area.  FMRs  have  been 
increased  to  the  50th  percentile  rent  in 
those  metropolitan  areas  where  a  FMR 
increase  is  most  needed  to  promote 
residential  choice,  help  families  move 
closer  to  areas  of  job  growth,  and 
deconcentrate  poverty.  New  paragraph 
(c)  Of  Section  888.113  provides  as 
foUows: 

(c)  Setting  FMRs  at  the  50th  percentile 
rent  to  provide  a  broad  range  of  housing 
opportiuiities  throughout  a  metropoUtan 
area. 

(1)  HUD  vnll  set  the  FMRs  at  the  50th 
percentile  rent  for  all  unit  sizes  in  each 
metropolitan  FMR  area  that  meets  all  of 
the  following  criteria  at  the  time  of 
annual  publication  of  the  FMRs: 

(i)  The  FMR  area  contains  at  least  100 
census  tracts; 

(ii)  70  percent  or  fewer  of  the  census 
tracts  with  at  least  10  two  bedroom 
rental  luiits  are  census  tracts  in  which 
at  least  30  percent  of  the  two  bedroom 
rental  units  have  gross  rents  at  or  below 
the  two  bedroom  FMR  set  at  the  40th 
percentile  rent;  and 

(iii)  25  percent  or  more  of  the  tenant- 
based  rental  program  participants  in  the 
FMR  area  reside  in  the  5  percent  of  the 
census  tracts  within  the  FMR  area  that 
have  the  largest  number  of  program 
participants. 

(2)  If  the  FMRs  are  set  at  the  50th 
percentile  rent  in  accordance  with 
paragraph  (c)(1)  of  this  section,  HUD 
will  set  the  FMRs  at  the  50th  percentile 
rent  for  a  total  of  three  years. 

(i)  At  the  end  of  the  tnree-year  period, 
HUD  will  continue  to  set  the  FMRs  at 
the  50th  percentile  rent  only  so  long  as 
the  concentration  measure  for  the 
current  year  is  less  than  the 
concentration  measure  at  the  time  the 
FMR  area  first  received  an  FMR  set  at 
the  50th  percentile  rent.  HUD  will 
publish  FMRs  based  on  the  40th 
percentile  rent  for  FMR  areas  that  do  not 
qualify  for  continued  use  of  the  50th 
percentile  rent. 

(ii)  For  piuposes  of  this  section,  the 
term  "concentration  measure"  means 
the  percentage  of  tenant-based  rental 
program  participants  in  the  FMR  area 
who  reside  in  the  5  percent  of  the 
census  tracts  within  the  FMR  area  that 
have  the  largest  number  of  program 
participants. 
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(iii)  FMR  areas  that  do  not  meet  the 
test  for  continued  use  of  FMRs  set  at  the 
50th  percentile  will  be  ineligible  to  use 
FMR  set  at  the  50th  percentile  for  a 
period  of  three  years. 

(iv)  A  PHA  whose  jiuisdiction 
includes  one  or  more  FMR  areas  that  are 
no  longer  eligible  to  use  FMRs  set  at  the 
50th  percentile  may  be  eligible  for  a 
higher  payment  standard  under  Section 
982.503  (f). 

Schedule  B  of  this  document  lists  the 
FMRs  for  all  areas.  Schedule  B  includes 
FMRs  set  at  the  50th  percentile  rent  for 
39  FMR  areas  in  accordance  with 
Section  888.113  (c),  and  at  the  40th 
percentile  rent  for  all  other  FMR  areas. 
In  Schedule  B,  an  asterisk  identifies 
each  of  the  39  FMR  areas  for  which 
HUD  has  determined  50th  percentile 
FMRs. 

HUD  has  set  50th  percentile  FMRs  for 
the  following  metropolitan  FMR  areas: 
Albuquerque,  NM 
Atlanta,  GA 
Austin-San  Marcos,  TX 
Baton  Rouge,  LA 
Bergen-Passaic,  NJ 
Buffalo-Niagara  Falls,  NY 
Chicago,  IL 

Cleveland-Lorain-Elyria,  OH 
Dallas,  TX 
Denver,  CO 
Deti-oit,  MI 
Fort  Lauderdale,  FL 
Fort  Worth-Arlington,  TX 
Grand  Rapids-Muskegon-Holland,  MI 
Houston,  TX 
Kansas  City,  MO-KS 
Las  Vegas,  NV-AZ 
Miami,  FL 

Minneapolis-St.  Paul,  MN-WI 
Neweirk,  NJ 
Norfolk- Virginia  Beach-Newport  News, 

VA-NC 
Oakland,  CA 
Oklahoma  City.  OK 
Orange  County,  CA 
Philadelphia,  PA-NJ 
Phoenix-Mesa,  AZ 
Richmond-Petersburg,  VA 
Sacramento,  CA 
Salt  Lake  City-Ogden,  UT 
San  Antonio,  TX 
San  Diego,  CA 
San  Jose,  CA 
St.  Lt)uis,  MO-IL 

Tampa-St.  Petersbiu-g-Clearwater,  FL 
Tulsa,  OK 
Ventura,  CA 

Washington,  DC-MD-VA  ' 
West  Palm  Beach-Boca  Raton,  FL 
Wichita,  KS 

Manufactured  Home  Space  FMRs 
Based  on  50th  Percentile  Rent 

As  in  the  past,  FMRs  for  the  rental  of 
manufactxu-ed  home  spaces  in  the 
tenant-based  Housing  Choice  Voucher 


program  are  set  at  40  percent  of  the 
applicable  Section  8  existing  housing 
program  FMRs  for  two-bedroom  imits 
(section  888.113(e)).  The  manufactured 
home  space  FMR  for  each  of  the  39 
areas  for  which  HUD  has  set  50th 
percentile  FMR,  is  set  a  40  percent  of 
the  two-bedroom  50th  percentile  FMR. 

Consideration  of  Public  Comment 

In  response  to  the  October  6,  2000 
proposed  50th  percentile  FMRs  for  39 
areas,  HUD  received  six  public 
comments.  No  rental  housing  survey 
information  was  submitted  with  any  of - 
the  comments.  Two  comments 
specifically  discussed  the 
implementation  of  the  provisions  under 
the  interim  rule  and  were  not  related  to 
FMR  areas.  The  six  comments  received 
and  responses  are  summarized  below: 

Comment:  The  Housing  Authority  of 
the  City  of  New  Braimfels,  Texas  says  its 
jurisdiction  has  high  rents  that  are  more 
comparable  to  Austin  than  San  Antonio 
and  that  it  has  a  very  high  turn-back  rate 
for  its  Housing  Choice  Voucher 
program. 

Response:  The  New  Braunfels  P1L\ 
does  not  appear  to  have  taken  advantage 
of  its  discretion  to  raise  payment 
standards  to  110  percent  of  the  FMR.  If 
the  PHA  were  to  continue  to  experience 
high  turn-back  rates,  despite  having 
increased  its  payment  standard  to  110 
percent  of  the  FMR,  it  could  qualiiy  for 
the  success  rate  payment  standard  based 
on  a  50th  percentile  rent.  HUD  also 
provides  several  additional  mechanisms 
for  obtaining  exception  payment 
standards  above  110  percent  of  the  40th 
percentile  FMR.  (See  24  CFR  982.503.) 

Comment:  Two  Public  Housing 
Authorities  (PHAs),  The  Housing 
Authority  of  the  City  of  New  Braunfels, 
Texas  and  the  Oklahoma  City  Housing 
Authority  request  additional  funding 
from  HUD  for  their  voucher  programs. 
The  New  Braunfels  PHA  requests 
additional  funding  for  a  higher  payment 
standard,  the  Oklahoma  City  PHA 
requests  additional  funding  for  the  new 
50th  percentile  FMRs. 

Response:  HUD's  current  procedures 
provide  sufficient  funding  for  PHAs  to 
cover  the  increased  costs  resulting  from 
higher  payment  standards  or  an  FMR 
increase.  Any  additional  costs  resulting 
from  the  higher  payment  standard  or 
higher  FMR  would  be  reflected  in  the 
PHA's  costs  per  unit  for  the  current 
year.  Under  HUD's  renewal  regulations 
(see  24  CFR  982.102),  a  PHA 
experiencing  increased  per-unit  costs  in 
year  1  will  generally  receive  an  increase 
in  its  funding  in  the  following  year  in 
light  of  these  higher  per-unit  costs.  This 
enables  PHAs  to  increase  payment 
standards  where  necessary  to  ensure  the 


successful  use  of  Housing  Choice 
Vouchers. 

Comment:  Foothill-West  Associates, 
the  administrator  of  a  senior  apartment 
complex,  notes  that  rents  in  Butte 
County,  California  have  increased 
countywide  by  an  average  of  12-13 
percent  and  requests  a  survey  by  HUD. 

Response:  HUD  is  currently 
developing  a  hst  of  potential  areas  that 
will  be  surveyed  during  the  upcoming 
winter  and  summer.  Chico-Paradise 
MSA  (Butte  Coimty)  will  be  placed  on 
this  list  as  a  potential  candidate  and  its 
need  for  a  survey  will  be  evaluated  in 
comparison  with  the  needs  of  other 
FMR  areas. 

Comment:  The  Council  of  Large 
Public  Housing  Authorities  finds  that 
the  proposed  rule  is  too  restrictive  in 
that  it  limits  increasing  the  FMRs  to 
only  39  metropolitan  market  areas. 
CLPHA  also  is  concerned  that  the 
proposed  rule  lacks  transparency 
because  HUD  has  not  identified  the 
sources  of  information  used  to 
determine  eligibility  and  has  not 
established  a  method  to  appeal  the 
designation  of  ineligibility. 

Response:  These  comments  go  to  the 
merits  of  the  interim  rule  that  provides 
for  increased  FMRs  and  success  rate 
payment  standards,  rather  than  to 
HUD's  calculations  of  the  50th 
percentile  rent  in  accordance  with  the 
rule. 

Comment:  The  Dallas  Housing 
Authority  supports  the  efforts  of  HUD  to 
increase  FMRs. 

Calculation  Errors 

This  notice  corrects  the  3-bedroom 
FMR  for  Utica-Rome,  NY  and  makes  it 
$626. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  Program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 

Regulatory  Flexibility  Act 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  50th  percentile  FMRs 
do  not  change  the  rent  from  that  which 
would  be  charged  if  the  unit  were  not 
in  the  Section  8  Program. 


164 


Federal  Register / Vol.  66.  No.  1/ Tuesday,  January  2,  2001 /Rules  and  Regulations 


Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (Section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedides,  which  will  not  be  codified  in 
24  CFR  part  888,  are  amended  as 
follows: 

Dated:  IDecember  21,  2000. 
Andrew  M.  Cuomo, 

Secretory. 

Fair  Market  Rents  for  the  Housing 
Choice  Voucher  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  Metropolitan  Areas — FMRs  are 
housing  market-wide  rent  estimates  that 
are  intended  to  provide  housing 
opportimities  tliroughout  the  geographic 
area  in  which  rental  housing  units  are 
in  direct  competition.  The  FMRs  shown 
in  Schedule  H  incorporate  OMB's  most 
current  definitions  of  metropolitan 
areas,  with  the  exceptions  discussed  in 
paragraph  (b)-  HUD  uses  the  OMB 
Metropolitan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  FMR  areas 
because  they  closely  correspond  to 
housing  market  area  definitions. 

b.  Exceptions  to  OMB  Definitions — 
The  exceptions  are  coimties  deleted 
firom  several  large  metropolitan  areas 
whose  revised  OMB  metropolitan  area 
definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas"  listing: 

Metropolitan  Area  and  Counties 
Deleted 

Chicago,  IL 

DeKalb,  Grundy  and  Kendall  Cotmties 
Cincinnati-Hamilton,  OH-KY-IN 
Brown  County,  Ohio;  Gallatin,  Grant 
and  Pendleton  Counties  in 
Kentucky;  and  Ohio  Coxmty, 
Indiana 
Dallas.  TX 


Henderson  County 
Flagstaff,  AZ-UT 

Kane  County,  UT 
New  Orleans,  LA 
St.  James  Parish 
Washineton,  DC-MD-VA-WV 
Berkeley  and  Jefferson  Counties  in 
West  Virginia:  and  Clarke. 
Culpeper,  King  George  and  Warren 
Counties  in  Virginia 

c.  Nonmetropolitan  Area  FMRs — 
FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  counties  in 
the  United  States,  for  nonmetropolitan 
parts  of  counties  in  the  New  England 
states  and  for  FMR  areas  in  Puerto  Rico, 
the  Virgin  Islands  and  the  Pacific 
Islands. 

d.  Virginia  Independent  Cities — ^FMRs 
for  the  areas  in  Virginia  shown  in  the 
table  below  were  established  by 
combining  the  Census  data  for  the 
nonmetropolitan  cotmties  with  the  data 
for  the  independent  cities  that  are 
located  within  the  coimty  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  nonmetropolitan  County. 
The  full  definitions  of  these  areas, 
including  the  independent  cities,  are  as 
follows:  ^ 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Independent  Cit- 
ies Included  With  County 


County 

Cities 

Allegheny 

Clifton  Forge  and  Covington. 

Augusta  

Staunton  and  Waynesboro. 

Canroll 

Galax. 

Frederick 

Winchester. 

Greensville 

Emporia. 

Henry 

Martinsville. 

Montgomery  ... 

Radford. 

Rockbridge    .. 

Buena  Vista  and  Lexington. 

Rockingham  . 

Harrisonburg. 

Southhampton 

Franklin. 

Wise 

Norton. 

2.  Bedroom  Size  Adjustments 

Schedule  B  shows  the  FMRs  for  0- 
bedroom  through  4-bedroom  units.  The 
FMRs  for  unit  sizes  larger  than  4 
bedrooms  are  calculated  by  adding  15 
percent  to  the  4-bedroom  FMR  for  each 
extra  bedroom.  For  example,  the  FMR 
for  a  5-bedroom  unit  is  1.15  times  the 


4-bedroom  FMR,  and  the  FMR  for  a  6- 
bedroom  unit  is  1.30  times  the  4 
bedroom  FMR.  FMRs  for  single-room- 
occupancy  (SRO)  units  are  0.75  times 
the  0  bedroom  FMR. 

3.  FMRs  for  Manufactxu-ed  Home  Spaces 

FMRs  for  manufactured  home  spaces 
in  the  Housing  Choice  Voucher  program 
are  40  percent  of  the  two-bedroom 
Housing  Choice  Voucher  program 
FMRs,  with  the  exception  of  the  areas 
listed  in  Schedule  D  whose 
manufactured  home  space  FMRs  have 
been  modified  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactiued  home  space  FMRs 
establish  new  base-year  estimates  that 
are  updated  aimually  using  the  same 
data  used  to  estimate  the  Housing 
Choice  Voucher  program  FMRs.  The 
FMR  area  definitions  used  for  the  rental 
of  manufactured  home  spaces  are  the 
same  as  the  area  definitions  used  for  the 
other  FMRs. 

4.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  noiunetropolitan 
county  within  each  State.  The  exception 
FMRs  for  manufactiued  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  is  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  coimty  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
coimty  are  listed  immediately  following 
the  county  name. 

5.  50th  Percentile  FMRs 

All  50th  percentile  FMRs  are 
designated  by  an  asterisk  to  differentiate 
them  from  the  40th  percentile  FMRs. 
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Schedule  D:  FY  2001  Final  Fair  Market  Rents  for  Manufactured  Home  Spaces  in  the 
Section  8  Housing  Choice  Voucher  Program 

Space 
BfiOt 


£ali&2£Dia 

■ 

Los  Angeles,  CA 

$392 

Orange  County,  CA 

$479 

Riverside-San  Bernardino,  CA 

$310 

San  Diego,  CA 

$441 

Vailejo-Fairfieid-Napa,  CA 

$366 

Qa^Qias^ 

BoukJer-Longmont,  CO 

$362 

Denver,  CO 

$344 

Macylaod 

Hagerstown.  MD 

$222 

Nevada 
Reno,  NV 


[FR  Doc.  00-33374  Filed  12-29-00;  8:45  am] 

BHJJNa  CODE  4210-62-C 


$392 


New  York 

Dutchess  County,  NY 

$383 

Newburgh,  NY-PA 

$350 

Rochester,  NY 

$246 

Utica-Rome,  NY 

$221 

Qjsasm 

Portland-Vancouver.  OR-WA 

$296 

Deschutes  County,  OR 

$261 

o    (=1 


Tuesday, 
January  2,  2001 


Part  IV 


The  President 


Presidential  Determination  No.  2001-05  of 
December  15,  2000— Presidential 
Determination  Pursuant  to  Section  2(cXl) 
of  the  Migration  and  Refugee  Assistance 
Act  of  1962,  as  Amended 

Presidential  Determination  No.  2001-06  of 
December  15,  2000— Suspension  of 
Limitations  Under  the  Jerusalem  Embassy 
Act 
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The  President 
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IFR  Doc.  00-33460 
Filed  12-29-00:  8:45  am) 
Billing  code  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  2001-05  of  December  15,  2000 

Presidential  Determination  Pursuant  to  Section  2(c)(1)  of  the 
Migration  and  Reftigee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  die  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $33  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fimd  to  meet 
the  unexpected  urgent  refugee  and  migration  needs,  including  those  of  refu- 
gees, displaced  persons,  conflict  victims,  and  other  persons  at  risk,  due 
to  crises  in  Guinea,  the  Democratic  Republic  of  the  Congo,  Afghanistan, 
the  North  Caucasus,  Serbia,  and  the  Middle  East.  These  funds  may  be 
used,  as  appropriate,  to  provide  contributions  to  international,  governmental, 
and  nongovernmental  organizations.  I  understand  that  you  will  be  forwarding 
a  separate  request  to  meet  requirements  for  refugee  assistance  in  Bosnia 
and  Croatia. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  use  of  funds  under  this  authority, 
and  to  arrange  for  the  publication  of  this  determination  in  the  Federal 
Register. 


IXrt^J^AJUOA  ^T^tO^iudb^^ 


THE  WHITE  HOUSE, 
Washington,  December  15,  2000. 
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Presidential  Documents 


Presidential  Determination  No.  2001-06  of  December  15,  2000 
Suspension  of  Limitations  Under  the  Jerusalem  Embassy  Act 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States,  including  section  7(a)  of  the  Jerusalem 
Embassy  Act  of  1995  (Public  Law  104-45)  (the  "Act"),  I  hereby  determine 
that  it  is  necessary  to  protect  the  national  security  interests  of  the  United 
States  to  suspend  for  a  period  of  6  months  the  limitations  set  forth  in 
sections  3(b)  and  7(b)  of  the  Act. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress,  accompanied  by  a  report  in  accordance  with  section  7(a) 
of  the  Act,  and  to  publish  the  determination  in  the  Federal  Register. 

This  suspension  shall  take  effect  after  transmission  of  this  determination 
and  report  to  the  Congress. 


(XrtAJAfUOA  Ot0^iUs*^X/N 


THE  WHITE  HOUSE, 
Washington,  December  15,  2000. 
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00 


NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  1-8-01;  published  12-7- 
00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
8(a)  business  development/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachussetts;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

1-8-01;  published  11-7-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  1-8-01; 
published  12-8-00 
Fairchild;  comments  due  by 
1-11-01;  published  12-5- 
00 

McDonnell  Douglas; 
comments  due  by  1-11- 
01;  published  11-27-00 
Robinson  Helicopter  Co.; 
comments  due  by  1-8-01; 
published  11-7-00 
Special  conditions — 
Sikorsky  Aircraft  Corp. 
Model  S-92  helicopters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Airworthiness  standards: 
Special  conditions — 
Eurocopter  France  Model 
EC- 155  helicopters; 


comments  due  by  1-12- 
01;  published  11-28-00 
Class  D  airspace;  comments 
due  by  1-12-01;  published 
11-28-00 
Class  D  and  Class  E 
airspace;  comments  due  by 
1-12-01;  published  11-28-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel  system  integrity; 
comments  due  by  1-12- 
01;  published  11-13-00 
TREASURY  DEPARTMENT 
Alcohol,  TotMCCo  and 
Firearms  Bureau 
Firearms: 
Commerce  in  explosives-^ 
Imported  explosive 
materials;  identification 
martcings;  comments 
due  by  1-12-01: 
published  11-13-00 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  management 

services: 

Federal-State  funds 
transfers;  rules  and 
procedures;  comments 
due  by  1-10-01;  published 
10-12-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Principal  residence  sale  or 
exchange:  exclusion  of 
gain;  comments  due  t)y  1- 
8-01;  published  10-10-00 

Procedure  and  administration: 
Pension  and  employee 
benefit  trusts,  and  other 
trusts;  classification; 
comments  due  by  1-10- 
01;  published  10-12-00 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 


session  of  Congress  whrch 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523-" 
6641    This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  563a/P.L.  106-567 

Intelligence  Authonzation  Act 
for  Fiscal  Year  2001  (Dec.  27, 
2000;  114  Stat.  2831) 

Last  List  December  28,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscrilje,  go  to  http:// 
hydra.gsa  gov/archives/ 
put)laws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


IV 
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CFR  CHECKUST 


TNia 


Stock  Number 


Prtc*       Revision  Dete 


This  checWist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected),  whk:h  is  revised  monthly. 

The  CFR  is  available  tree  on-line  through  the  Govemment  Printing 

Offk»'s  GPO  Access  Sen«»  at  http://www.access.gpo.gov/nara/cfr/ 

irKJex.html.  For  intomation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscnptkxi  to  all  revised  paper  volumes  is 

$951.00  domestic,  $237.75  additkjnal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954  AJI  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoried  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-22S0. 

TMe  Stock  Number 


1.  2  (2  Reserved) (869-O3a-00001-3) 6.50       Apr.  1,  2000 

3  (1997  ComptkJtion 
and  Parts  100  arnj 

101) (869^^)42-«)002-l) 22.00      'Jon.  1.  2000 

4  (W9-042-00003-O) 8.50        Jon.  1,  2000 

5  P^ffte* 

1-699..'. (869-042-00004-«) 43.00  Jan.  1,2000 

700-1199 (869-042-00005-6) 31.00  Jan.  1,  2000 

1200-End,  6  (6 

Resen/ed) (869-042-00006^) 48.00  Jan.  1,  2000 

Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 

8  (869-042-00022-6) 41.00       Jan.  1,  2000 

9  Parts: 

1-199  (869-042-00023^) 46.00 

200^nd  (869-042-00024-2) 44.00 


1-26  (869-042-00007-2) 28.00 

27-52 (869-O42-O0008-1) 35.00 

53-209 (869-042-00009-9) 22.00 

210-299 (869-042-00010-2) 54.00 

300-399 (869-042-0001 1-1) 29.00 

400-699 (869-042-00012-9) 41.00 

700-899 (869-(342-00013-7) 37.00 

900-999 (869-042-00014-5) 46.00 

1000-1199  (869-042-00015-3) 18X)0 

1200-1599  (869-042-00016-1) 44.00 

1600-1899  (869-042-00017-0) 61.00 

1900-1939  (869-042-000 18-«) 21.00 

1940-1949  (869-042-00019-6) 37.00 

1950-1999  (869-042-00020-0) 38.00 

2000-End (869-042-00021-8) 31.00 


10  Parts: 

1-50  (869-042-00025-1) 46A) 

51-199 (869-042-00026-9) 38.00 

20^499 (869-042-00027-7) 38.00 

500-€fXJ  (869-042-00028-5) 48.00 

11  (869-042-00029-3) ZiJOO        Jan.  1,2000 


Jan.  1,2000 
Jan.  1,2000 

Jan.  1,2000 
Jan.  1,2000 
Jan.  I,  2000 
Jan.  1,2000 


19  p^_i^ 

1-199  ....'. (869-042-00030-7) 18.00  Jan.  1,  2000 

200-219 „....  (869-042-O0031-5) 22.00  Jan.  1,  2000 

220-299 (869-042-00032-3) 45.00  Jan.  1,  2000 

300^499 (869-042-00033-1) 29.00  Jan.  1,  2000 

500-599 _ (869-042-00034-0) 26.00  Jan.  1,  2000 

600-End  (869-O42-00O35-8) 53.00  Jan.  1,  2000 

13  (869-042-00036-6) 35.00  Jan.  1,  2000 


14  Parts: 

1-59  (869-042-00037-4)  .. 

60-139 (869-042-00038-2)  .. 

140-199 (869-038-00039-1)  .. 

200-1199 (869-042-00040^1)  .. 

1200-End (869-042-00041-2)  .. 

15  Parts:  ' 

0-299  _ (869-042-00042-1)  .. 

300-799 (869-042-00043^)  .. 

800-€nd  (869-042-00044-7)  .. 

16  Parts: 

0-999 (869-042-00045-5)  .. 

1000-End (869-042-00046-3)  .. 

17  P«y8»« 

1-199  ....'. (869-042-00048-0)  .. 

200-239 (869-042-00049-8)  .. 

240-€nd  (869-042-00050-1)  .. 

18  Parts: 

1-399  (869-042-O0051-0)  .. 

400-&KJ  (869-042-00052-8)  .. 

19  Parts: 

1-140  (869-042-00053-6)  .. 

141-199 (869-042-00054-4)  .. 

200-End  (869-042-00055-2)  .. 

20  Parts: 

1-399  ; (869-042-00056-1)  .. 

400-499 (869-O42-00057-9)  .. 

500-&KJ  (869-042-00058-7)  .. 

21  Parts: 

1-99  (869-O42-00O59-5)  .. 

100-169 (869-042-00060-9)  .. 

170-199 (869-042-00061-7)  .. 

200-299 (869-042-00062-5)  .. 

300-499 (869-042-00063-3)  .. 

500-599 (86^)42-00064-1)  .. 

600-799 (869-038-00065-0)  . 

800-1299 (869-O42-O0066-8)  . 

1300-End (869-042-00067-6)  . 

22  Parts: 

1-299  (869-042-00068-4)  . 

300-€nd  (869-042-00069-2)  . 

23  (869-042-00070-6)  . 

24  Parts: 

0-199  (869-042-00071-4)  . 

200-499  ....„ (869-042-00072-2)  . 

500-699 (869-042-00073-1)  . 

700-1699 (869-042-00074-9)  . 

170O-£nd (869-042-00075-7)  . 

25  (86W)42-00076-5)  . 

26ParU: 

§§1.0-1-1.60  (869-042-00077-3)  . 

§§  1.61-1.169 (869-042-00078-1)  . 

§§1.170-1.300 (869-O42-O0079-0)  . 

§§1.301-1.400 (869-042-00080-3)  . 

§§1401-1.440 (869-042-00081-1)  . 

§§1441-1.500  (869-042-00082-0)  . 

§§1.501-1.640 (869-042-00083-8)  . 

§§1.641-1.850 (869-042-00084-6)  . 

§§1.851-1.907 (869-O42-00085-4)  . 

.  §§1.908-1.1000  (869-O42-00086-2)  . 

§§1.1001-1.1400  (869-042-00087-1). 

§§1.1401-End  (869-042-00088-9). 

2-29  (869-042-00089-7)  . 

30-39  (869-042-00090-1) 

40-49  (869-042-00091-9) 

50-299 (869-042-00092-7) . 

300-499 (869-042-00093-5) 

500-599 (869-042-00094-3) 

600-End  (869-042-00095-1) 

27ParU: 

1-199  (869-042-O0096-0) 


58.00 

Jan.  1 

,20X 

46.00 

Jan. 

,20X 

17.00 

"Jan. 

,20X 

29.W 

Jan. 

,20X 

25.00 

Jan. 

,20X 

28.00 

Jon. 

,20X 

45.00 

Jan. 

,20X 

26.00 

Jan. 

.20X 

33.00 

Jan. 

l,2UX 

43.00 

Jan. 

1,20X 

32.00 

Apr. 

l,20X 

38.00 

Apr. 

1,20X 

49.00 

Apr. 

1,20X 

54.00 

Apr. 

1,20X 

15.00 

Apr. 

1,20X 

40.00 

Apr. 

1.20X 

40.00 

Apr. 

1,20X 

20.00 

Apr. 

1,20X 

33.00 

Apr. 

1,20X 

56.00 

Apr. 

1,20X 

58.00 

Apr. 

1,20X 

26.00 

Apt. 

1.20X 

30.00 

Apr. 

1,20X 

29.00 

Apr. 

1,20X 

13.00 

Apr. 

1,20X 

20.x 

Apr. 

1,20X 

31.00 

Apr. 

1,20X 

10.00 

Apr. 

1,20X 

38.x 

Apr. 

1,20X 

15.x 

Apr. 

1,20X 

54.x 

Apr. 

1,20X 

31.x 

Apr. 

1,20X 

29.x 

Apr. 

1,20X 

40.x 

Apr. 

1,2UX 

37.x 

Apr. 

1,20X 

20.x 

Apr. 

1,20X 

46.x 

Apr. 

1,20X 

18.x 

*Apr. 

1,20X 

52.x 

Apr. 

1,20X 

31.x 

Apr. 

1,20X 

56.x 

Apr. 

1,20X 

38.x 

Apr. 

1,20X 

29.x 

Apr. 

1,20X 

47.x 

Apr. 

1,20X 

36.x 

Apr. 

1,20X 

32.x 

Apr. 

1.20X 

41.x 

Apr. 

l,20X 

43.x 

Apr. 

1,20X 

41.x 

Apr. 

1,20X 

45.x 

Apr. 

1,20X 

66.x 

Apr. 

1,20X 

45.x 

Apr. 

1,20X 

31.x 

Apr. 

1,20X 

18.x 

Apr. 

1,20X 

23.x 

Apr. 

1,20X 

43.x 

Apr. 

1,20X 

12.x 

Apr. 

1,20X 

12.x 

Apr. 

1,20X 
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Stock  NumlMT 

200-End  (869-042-00097-*) 

28  Parts: 

0-42  (869-042-00098-6) 

43-end  (869-042-00099-4) 


Price 
18.x 

43.x 
36.x 


29  Parts: 

0-99  (869-042-X 100-1) 33.X 

100-499 (869-042-XlOl-O)  .....  14.X 

500-899 (869-042-X  102-8) 47.X 

900-1899  (869-042-00103-6) 24.X 

1900-1910  (§§  19X  to 

1910.999)  (869-042-X  104-4) 46.X 

1910(§§1910.10Xfo 

end)  (869-042-X105-2) 28.X 

1911-1925  (869-042-X106-1) 20.X 

1926 (869-042-X  107-9) 30.X 

1927-End (869-042-X  108-7) 49.X 

30  Parts: 

1-199  (869-042-X109-5)  .. 

200-699 (869-042-X1 10-9)  .. 

70O-End  (869-042-X1 1 1-7)  .. 

31  Parts: 

0-199  (86W)42-O0112-5) 23.X 

200-End  (869-042-X113-3) 53.X 

32  Parts: 

1-39,  Vd.  I 15.x 

1-39,  Vol.  II 19.x 

1-39,  Vol.  Ill 18.x 

.  51.x 

.  62.x 

.  35.x 

.  25.x 

.  31.x 

.  32.x 


38.x 
33.x 
39.x 


59.x       Apr.  1,20X 


1-190  (86W)42-X114-1 

191-399 (869-042-X  115^); 

400-629 (869-042-X  116-8: 

630-699 (869-042-X  11 7-6; 

700-799 (869-042-X118-4: 

800-End  (869-042-X119-2; 

33 

1-124  (869-042-X  120-6: 

125-199 (869-042-00121-4: 

200-End  (869-042-X122-5; 

34  Parts: 

1-299  (869-042-X123-1 

300-399 (869-042-X  124-9; 

400-End  (869-042-X  125-7: 

35  (869-042-X126-5: 

36  Parts 

1-199  (869-042-O0127-3 

200-299 (869-042-X  128-1 

300-End  (869-042-00129-0; 

37  (869-042-X  130-3 

38  Parts: 

0-17  (869-042-X131-1 

18-End  (869-O42-X132-0: 

39 (869^)42-X  133-8; 

40  Parts: 

1-49  (869-042-00 134-i5: 

50-51   (869-042-00135-4: 

52  (52.01-52.1018) (869-042-X  136-2 

52  (52.1G19-£nd)  (869-042-X  137-1 

53-59  (869-042-X  138-9: 

60  (869-042-X  139-7: 

61-62  (869-042-X140-1 

63(63.1-63.1119) (869-042-X  141-9) 

63  (63.1200-End)  (869-042-X  142-7: 

64-71   (869-042-00143-5: 

72-80  (869-042-X  144-3: 

81-85  (869-042-X  145-1 

86  (869-042-X  146-0: 

87-135 (869-042-00146-8 

136-149 (869-042-X  148-6: 

150-189 (869-042-00149-4: 

190-259 (869-042-X  150-8: 


35.x 
45.x 
36.x 

31.x 
28.x 
54.x 

IO.X 


24.x 
24.x 
43.x 

32.x 


40.x 
47.x 


37.x 
28.x 
36.x 
44.x 
21.x 
66.x 
23.x 
66.x 
49.x 
12.x 
47.x 
36.x 
66.x 
66.x 
42.x 
38.x 
25.x 


Revision  Date 
Apr.  1,20X 


TMe 


stock  Number 


July  1, 
July  1, 


20X 
20X 


.  July  1,  20X 
July  1,  20X 
July  1,20X 
July  1,20X 

*July  1,  20X 

*July  1.  20X 
July  1,20X 

*July  1,20X 
July  1,20X 

July  1,20X 
July  1,20X 
July  1,20X 

July  1,  20X 
July  1,  20X 

2  July  1,  1984 
2July  1,  1984 
2  July  1,  1984 
July  1,  20X 
July  1,20X 
July  1,20X 
July  1,  20X 
July  1,  20X 
July  1,  20X 

July  1,20X 
July  1,  20X 
July  1,  20X 

July  1,  20X 
July  1,  20X 
July  1,  20X 

July  1,20X 

July  1,  20X 
July  1,  20X 
July  1,  20X 

July  1,  20X 

July  1,  20X 
July  1,  20X 


28.x        July1,20X 


July  1,  20X 
July  1,20X 
July  1.  20X 
July  1,20X 
July  1,20X 
July  1,  20X 
July  1.  20X 
July  1,20X 
July  1,  20X 
July  1,20X 
July  1,20X 
July  1,20X 
July  1,  20X 
July  1,  20X 
July  1,  20X 
July  1,  20X 
July  1,  20X 


260-265 (869-042-X151-6) 

266-299 (869-042-X  152-4) 

300-399 (869-042-X  153-2) 

400-424 (869-042-X  154-1) 

425-699 (869-042-X  155-9) 

700-789 (869-042-X  156-7) 

790-End  (869-042-X  157-5) 

41  Chapters: 

1, 1-1  to  1-10 : „ 


36.x 
35.x 
29.x 
37.x 
48.x 
46.x 
23.x 

13.x 
1,1-11  to  Appendix,  2  (2  Reserved) 13.X 


3-6 

7 

8 

9  

10-17 


14.x 
6.x 
4.50 

13.x 
9.50 


18,  Vol.  I,  Parts  1-5 13.x 

18,  Vol.  II,  Ports  6-19 13.X 

18,  Vd.  Ill,  Parts  20-52 13.X 

19-lX  13.00 

1-lX  (869-042-X  158-3) 15.X 

101  (869-042-X  159-1) 37.X 

102-2X (869-042-X  160-5) 21.X 

201-End (869-042-X  161 -3) 16.X 

42  Parts: 

1-399  (869-038-X162-4)  .. 

400-429 (869-038-X 163-2)  .. 

430-End  (869-038-X164-1)  .. 


36.x 
44.x 
54.x 

43  Parts: 

1-999  (869-042-X  165-6) 45.X 

1000-end  (869-038-X  166-7) 47.X 

44  (869-038-X  167-5) 28.X 

45  Parts: 

1-199  (869-042-X168-1) 50.X 

200^99 (869-038-X  169-1) 16.X 

500-1 199  (869-042-X  1 70-2) 45.X 

1200-End (869-038-X  171-3) 40.X 

46  Parts: 

1-40  (869-038-X172-1) 27.X 

41-69  (869-038-X  173-0) 23.X 

70-89  (869-038-X  174-8) 8.X 


41.x 
15.x 
21.x 
27.x 
23.x 
23.x 

39.x 
41.x 
26.x 
39.x 
54.x 


90-139 (869-042-X  175-3) 

140-155 (869-038-X  176-4) 

156-165 (869-038-X  177-2) 

166-199 (869-038-X  178-1) 

200-499 (869-038-X  179-9) 

500-End  (869-042-X  180-0) 

47  Parts: 

0-19  (869-038-X181-1) 

20-39  (869-042-X  182-6) 

40-69  (869-038-X  183-7) 

70-79  (869-038-00184-5) 

80-End  (869-042-X  185-1) 

48Chapt8rs: 

1  (Parts  1-51)  (869-038-X  186-1) 55.X 

1  (Parts  52-99)  (869-038-X  187-0) 30.X 

2  (Parts  201-299) (869-038-X  188-8) 36.X 

3-6  (869-038-X  189-3) 40.X 

7-14  (869-038-00 19O-0) 35.X 

15-28  (869-038-X191-8) 36.X 

29-End  (869-038-X  192-6) 25.X 

49  Parts: 

1-99  (869-038-X  193-4) 34.X 

100-185 (869-038-X  194-2) 53.X 

186-199 (869-038-X195-1) 13.X 

200-399 (869-038-00 1 96-9) 53.X 

400-999 (869-038-X  197-7) 57.X 

1000-1 199  (869-042-X  1 98-2) 25.X 

1200-End (869-042-X199-1) 21.X 

50  Parts: 

1-199  (869-038-00200-1) 

200-599 (869-042-00201-6) 


43.x 
35.x 
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stock  Numtoar  Prica       Ravlsion  DM* 

.  (869-03«-00202-7) 37.00       Oct.  1,  1999 


600-End 


ere  Index  and  Findings 
Aids (869-04M0047-1) 53.00       Jan.  1,  2000 


Convtete  1999  CFR  set 951.00 

IMicrotiche  CFR  Edition: 

Subscription  (moiled  as  issued) 290.00 

Individual  copies 1.00 

Complete  set  (one-time  moling) 247.00 

Complete  set  (one-time  mailing) 264.00 


1999 

1999 
1999 
1997 
1996 


■  Becous*  Tilte  3  is  Gn  annual  conpiolion,  ms  volume  and  oi  previous  volumes 
should  be  retained  as  a  permanent  refererKe  source. 

2Tbe  July  1,  1985  edition  ot  32  CFC  Ports  1-189  contains  a  note  only  for 
Parts  1-39  Inclusive.  For  ttw  (ul  text  01  the  Defense  AcquisHion  Regulolions 
in  Parts  1-39,  consUt  the  three  CFC  volumes  Issued  as  of  My  1,  1984,  containing 

InOW  p0fts> 

^The  Mf  1,  1985  edHion  o(  41  CFR  Chapters  1-100  contains  a  note  only 
tor  Chapters  1  to  49  Inclusive.  For  the  ful  text  of  procurement  reguMions 
In  Chopters  1  to  49,  consult  the  eleven  CFfi  volumes  Issued  as  of  Ajly  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  Januonr 
1,  1999.  ttvough  January  1,  2000.  The  CFS  volume  issued  as  of  Januonr  1, 
1999  should  be  retalrwd. 

>No  amendments  to  this  vdume  were  promulgated  during  the  period  AprI 
1,  1999,  through  April  1,  2000.  The  CFR  volume  issued  as  of  AprI  1,  1999  should 
be  retained. 

''Flo  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1999,  through  July  1.  2000.  The  CFS  volume  Issued  as  of  July  1.  1999  should 
be  retained.. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JANUARY  2001 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
conunent  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 
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Feb  20 


Feb  20 
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Feb  26 
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March  1 
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45  DAYS  AFTER 
PUBLICATION 
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Feb  20 


Feb  20 
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Feb  22 


Feb  23 


Feb  26 


Feb  26 


Feb  26 


March  2 


March  5 


March  5 


March  5 


March  8 


March  9 


March  12 
March  12 
March  12 
March  15 
March  16 
March  19 


60  DAYS  AFTER 
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March  5 


March  5 


March  5 


March  6 


March  9 


March  12 


March  12 


March  12 
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March  19 


March  19 


March  19 


March  20 
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March  26 


March  26 
March  26 
March  27 
March  30 
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PUBLICATION 


April  2 


April  3 


April  4 


April  5 


April  9 


April  9 


April  10 


April  11 


April  12 


April  16 


April  17 


April  18 


April  19 


April  23 


April  23 


April  24 
April  25 
April  26 
April  30 
April  30 
May  1 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


ptajCAToe  *  PBVOCALS  *  aecTfCMc  pnxucTs 


Odsr  Procaiting  Coda: 

♦7917 


Charge  your  order. 

H'8  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I    I  YES,  please  send  me copies  of  The  United  States  Govemment  Manual  1999/2(X)0, 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each.  , 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  persoi)^  name 


(Please  type  or  print) 
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1                        (Credit  card  expiration  date)                 „_„_  „_>|^_  i 
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Purchase  order  number  (optional) 

YES     NO 

MiywcuMke  your  name^MfcfawsaviaMelo  Other  mnitn?     [ J  [ J 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  Be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.i\pra.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  Includes  both  text 
and  graphics  from  Volimie  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (2021  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  aimual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  ^oup  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Sujjerintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies^ack  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 


WHERE: 


WASHINGTON,  DC 

January  24,  2001.  from  9:00  a.m.  to  Noon 
(E,S.T.) 

Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street,  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Florida  and  imported,  227-229 
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Agency  information  collection  activities: 

Proposed  collection;  comment  request,  348 
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Cattlemen's  Beef  Promotion  and  Research  Board; 
certification  and  nomination,  348-350 
Nonfat  dry  milk  (spray  process),  instant  nonfat  dry  milk, 
and  dry  buttermilk  and  dry  buttermilk  product;  grade 
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Agriculture  Department 

See  Agricultural  Marketipg  Service 
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Reports  and  guidance  documents;  availability,  etc.: 
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353-355 
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See  Federal  Energy  Regulatory  Commission 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 
[Doclcet  No.  FV99-905-5  FR] 

Oranges,  Grapefruit^  Tangerines,  and 
Tangelos  Grown  in  Florida  and 
Imported  Grapefruit;  Clarification  of 
Inspection  Requirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  revises  inspection 
requirements  for  shipments  of  Florida 
citrus  and  imports  of  grapefruit.  The 
handling  of  citrus  grown  in  Florida  is 
regulated  under  a  marketing  order 
administered  locally  by  the  Citrus 
Administrative  Committee  (Committee). 
Grapefruit  imports  are  subject  to  an 
import  regulation  issued  under  section 
Be  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  This  change 
specifies  in  the  regulations  imdersize 
tolerances  for  Florida  citrus  and 
imported  grapefruit  that  are  currently 
applied  by  the  inspection  service  and 
clarifies  the  regulations.  This  rule  also 
renumbers  citations  in  the  domestic  and 
import  regulations  to  reflect  revisions  to 
the  numbering  of  the  United  States 
Standards  for  Grades  of  Oranges, 
Grapefruit,  Tangerines,  and  Tangelos 
Grown  in  Florida. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  January  4,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental.  Marketing 
Specialist.  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  P.O.  Box  2276.  Winter 
Haven.  Florida  33883-2276;  telephone: 
(863)  299-4770.  Fax:  (863)  29»-5169:  or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 


AMS,  USDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATKM:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  84  and  Marketing  Order 
No.  905,  both  as  amended  (7  CFR  Part 
905),  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultiu-al  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  is  also  issued  under 
section  8e  of  the  Act,  which  provides 
that  whenever  certain  specified 
commodities,  including  grapeftiiit,  are 
regulated  imder  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
matiuity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agricultxu^ 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimum  grade 
and  size  requirements  with  the 
concurrence  of  the  Secretary.  The 
minimum  grade  and  size  requirements 
are-designed  to  provide  fresh  markets 
with  fhiit  of  acceptable  quality  and  size, 
thereby  maintaining  consumer 
confidence  for  fresh  Florida  citrus. 
Maintaining  confidence  in  the 
commodity  shipped  contributes  to 
stable  marketing  conditions  in  the 
interest  of  growers,  handlers,  and 
consumers,  and  helps  increase  returns 
to  Florida  citrus  growers. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  Committee  to  recommend 
minimum  grade  and  size  requirements 
to  the  Secretary.  Section  905.306 
specifies  minimum  grade  and  size 
requirements  for  different  varieties  of 
fresh  Florida  citrus.  Such  regulations 
may  be  modified,  suspended,  or 
terminated  under  §  905.52.  Section 
905.53  specifies  that  whenever  the 
handling  of  a  variety  of  a  type  of  iniit 
is  regulated  pursuant  to  §  905.52,  each 
handler  who  handles  any  such  type  of 
fiTiit  shall,  prior  to  such  handling  of  any 
lot  of  such  variety,  cause  the  lot  to  be 
inspected  by  the  Federal-State 
Inspection  Service  and  certified  as 
meeting  all  applicable  requirements  of 
that  regulation. 

This  final  rule  clarifies  inspection 
requirements  for  oranges,  grapeftoiit. 
tangerines,  and  tangelos  grown  in 
Florida  and  imported  grapeftiiit.  Current 
inspection  procedures  allow  undersize 
tolerances  for  domestic  shipments  of 
Florida  citrus  failing  to  meet  minimum 
size  regulations  under  the  order.  These 
procedures  also  allow  undersize 
tolerances  for  imported  grapefruit 
failing  to  meet  minimum  size 
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requirements  established  under  the 
grapefruit  import  regulation. 
Specifically,  these  procedures  allow  for 
a  10  percent  tolerance  for  undersize 
fruit  in  each  lot  and  a  15  percent 
tolerance  for  undersize  fruit  in  any 
individual  sample.  Undersize  tolerances 
allow  for  variations  to  proper  sizing  and 
reduce  handler-packing  costs.  This  rule 
specifies  these  inspection  procedures  in 
the  order's  rules  and  regidations  and  in 
the  grapefruit  import  regulation.  The 
Committee  unanimoasly  recommended 
specifying  the  undersize  tolerances  for 
Florida  citrus  in  the  regulations  at  a 
meeting  on  April  6,  1999. 

Paragraph  (c)  of  §  905.306  currently 
references  sections  of  the  United  States 
Standards  for  Grades  of  Oranges. 
Grapefruit.  Tangerines,  and  Tangelos 
Grown  in  Florida  with  the  intention  of 
providing  tolerances  for  imdersized 
fcxiit.  However,  the  sections  specified 
reference  grade  defects,  not  size 
tolerances.  Therefore,  specific  undersize 
tolerances  for  Florida  grown  oranges, 
grapefruit,  tangerines,  and  tangelos  are 
added  to  the  text  of  the  regulations. 

Paragraph  (c)  of  §  905.306  is  revised  to 
allow  for  a  10  percent  tolerance  for 
undersized  fruit  in  each  lot  and  a  15 
percent  tolerance  for  undersized  fruit  in 
any  individual  sample.  Additionally, 
paragraph  (c)  of  §  944.106  of  the 
grapefruit  import  regulation  is  also 
revised  to  reference  the  undersize 
tolerances  specified  in  paragraph  (c)  of 
§  905.306  to  recognize  current 
inspection  procedures. 

This  rule  also  renumbers  citations  in 
the  order  to  reflect  the  revised  United 
States  Standards  for  Grades  of  Oranges. 
Grapefruit.  Tangerines,  and  Tangelos 
Grown  in  Florida.  Effective  August  1, 
1996,  the  various  grade  standards  for 
Florida  citrus  were  amended.  Some 
sections  of  the  amended  standards  were 
renumbered.  This  action  renumbers 
some  section  references  to  the  U.S. 
grade  standards  in  §§  905.146  and 
905.306  to  bring  them  into  conformity 
with  the  renumbered  sections  in  the 
amended  standards. 

Similar  changes  are  also  made  in 
paragraph  (c)  of  §  944.106  of  the 
grapefriiit  import  regulation  issued 
ujider  section  8e  of  the  Act.  That  section 
provides  that  when  certain  domestically 
produced  commodities,  including 
grapefrxiit.  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements.  The  grapefruit 
import  regulation  is  based  on  the 
requirements  issued  under  the 
marketing  order  for  Florida  citrus. 
Accordingly,  a  corresponding  change  to 
the  grapefruit  import  regulation  is  made. 


Pxu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  100  Florida 
citrus  handlers  subject  to  regulation 
xmder  the  marketing  order,  about  1 1 .000 
Florida  citrus  producers  in  the  regulated 
area,  and  about  25  grapefruit  importers. 
Small  agricultural  service  firms,  which 
include  handlers  and  importers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  whose  annual  receipts  are  less 
than  S5.000.000,  and  small  agricultinal 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 

Based  on  tne  Florida  Agricultural 
Statistics  Service  and  Committee  data 
for  the  1999-2000  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida 
citrus  diuing  the  1999-2000  season  was 
$9.08  per  Vs  bushel  carton  for  all 
shipments,  and  the  total  shipments  for 
the  1999-2000  season  approximated  58 
million  cartons  of  citrus.  Using 
information  provided  by  the  Conunittee. 
about  60  percent  of  citrus  handlers 
could  be  considered  small  businesses 
under  the  SBA  definition,  and  the 
Department  believes  that  the  majority  of 
Florida  citrus  producers  and  grapefruit 
importers  may  be  classified  as  small 
entities. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  Committee  to  recommend 
minimum  grade  and  size  requirements 
to  the  Secretary.  Section  905.306 
specifies  minimum  grade  and  size 
requirements  for  different  varieties  of 
fresh  Florida  citrus.  Section  905.53 
specifies  that  whenever  the  handling  of 
a  variety  of  a  type  of  fruit  is  regulated 
pursuant  to  §905.52,  each  handler  who 
handles  any  such  type  of  fruit  shall, 
prior  to  such  handling  of  any  lot  of  such 
variety,  cause  the  lot  to  be  inspected  by 
the  Federal-State  Inspection  Service  and 
certified  as  meeting  all  applicable 
requirements  of  that  regulation. 
This  rule  clarifies  inspection 
requirements  for  oranges,  grapeftuit. 


tangerines,  and  tangelos  grown  in 
Florida  and  imported  grapefruit.  Current 
inspection  procedures  allow  for  a  10 
percent  tolerance  for  undersize  fruit  in 
each  lot  and  a  15  percent  tolerance  for 
undersize  fruit  in  any  individual  sample 
for  both  domestic  and  import 
shipments.  This  action  adds  undersize 
tolerances  to  the  order's  rules  and 
regulations  and  the  import  regulation 
for  grapefruit.  This  rule  also  renumbers 
citations  in  the  order  to  reflect  revisions 
in  the  United  States  Standards  for 
Grades  of  Oranges,  Grapefruit. 
Tangerines,  and  Tangelos  Grown  in 
Florida  made  in  August  1996.  Similar 
changes  are  also  made  to  the  grapefruit 
import  regulation  issued  under  section 
8e  of  the  Act. 

This  rule  will  have  a  positive  impact 
on  affected  entities.  This  action 
enhances  the  understandability  of  the 
text  of  the  regulations.  The  undersize 
tolerances  allow  for  variations  to  proper 
sizing  and  reduce  handler-packing 
costs.  Without  such  tolerances,  more 
fruit  would  fail  to  meet  minimum  size 
requirements  without  reconditioning, 
and  handler-packing  costs  would 
increase  accordingly.  Thus,  the 
tolerances  help  facilitate  shipments  of 
Florida  citrus.  The  Committee 
unanimously  recommended  specifying 
the  undersize  tolerances  for  Florida 
citrus  in  the  regulations  at  a  meeting  on 
April  6,  1999. 

Diu-ing  the  period  January  1, 1999, 
through  December  31.  1999.  imports  of 
grapefruit  totaled  19,400.000  pounds 
(approximately  456,470  cartons).  Recent 
yearly  data  indicate  that  imports  from 
May  through  November  are  typically 
negligible.  Futiue  imports  should  not 
vary  significantly  from  the  19,400,000 
pounds.  The  Bahamas  were  the 
principal  soiu^e  of  imported  grapefruit, 
accounting  for  93  percent  of  the  total. 
Israel.  Mexico,  and  Turkey  supplied 
remaining  imports.  Most  imported 
grapefhiit  enters  the  United  States  from 
November  through  May. 

With  regard  to  alternatives,  this  action 
offers  the  best  alternative  to  achieve  the 
intended  purpose  of  clarifying  the 
inspection  requirements. 

"This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Florida  citrus  handlers  and  importers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
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this  final  rule.  However,  Florida  citrus 
must  meet  the  requirements  specified  in 
the  U.S.  standards  for  the  various  types 
of  citrus  grown  in  Florida  issued  imder 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C.  1621  through  1627). 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
Florida  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  April  6. 1999,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  their  views  on  this  issue. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  10,  2000  (65  FR 
60121).  Copies  of  the  rule  were  mailed 
or  sent  via  facsimile  to  all  Committee 
members  and  citrus  handlers.  Finally, 
the  rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register.  A  60-day  comment  period 
ending  December  11,  2000.  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposed  rule.  No 
comments  were  received.  Accordingly, 
no  changes  will  be  made  to  the  rule  as 
proposed. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  conciured  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  handlers  are  already 
shipping  citrus  from  the  2000-2001 
crop.  Further,  handlers  are  aware  of  this 
rule,  which  was  recommended  at  a 
public  meeting.  Also,  a  60-day  comment 
period  was  provided  for  in  the  proposed 
rule  and  no  comments  were  received. 


229 


ListofSubiects 

7  CFR  Part  905 

Grapefruit,  Marketing  agreements, 
Oranges.  Reporting  and  recordkeeping 
reqmrements,  Tangelos.  Tangerines. 

7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  above,  7  CFR 
Parts  905  and  944  are  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Parts  905  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  905.146,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

$905,146    Special  purpose  shipments. 

***** 

(c)*  *  * 

(1)  Such  fruit  meets  the  requirements 
of  U.  S.  No.  2  Russet  grade  and  those 
requirements  of  U.  S.  No.  1  grade 
relating  to  shape  (form),  as  such 
requirements  are  set  forth  in  the  revised 
U.  S.  Standards  for  Grades  of  Florida 
Oranges  and  Tangelos  (7  CFR  51.1140 
through  51.1179),  the  revised  Standards 
for  Florida  Tangerines  (7  CFR  51.1810 
through  51.1837),  or  the  revised  U.  S. 
Standards  for  Grades  of  Florida 
Grapefrout  (7  CFR  51.750  through 
51.784).  Such  fruit  also  meets  applicable 
minimum  size  requirements  in  effect  for 
domestic  shipments  of  citrus  fruits. 
***** 

4.  In  §  905.306,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

£905.306    Orange,  Grapefruit,  Tangerine 
and  Tangelo  Regulation. 

***** 

(c)  Size  tolerances.  To  allow  for 
variations  incident  to  proper  sizing  in 
the  determination  of  minimum 
diameters  as  prescribed  in  Tables  I  and 
n.  not  more  than  10  percent,  by  count, 
of  the  fruit  in  any  lot  of  containers  may 
fail  to  meet  the  minimum  diameter  size 
requirements,  and  not  more  than  15 
percent,  by  count,  in  any  individual 
sample  may  fail  to  meet  the  minimum 
diameter  size  requirements  specified: 
Provided,  That  such  tolerances  for  other 
than  Navel  and  Temple  oranges  shall  be 
based  only  on  the  oranges  in  the  lot 
measm-ing  2''*Ae  inches  or  smaller  in 
diameter. 

Id)  Terms  used  in  the  marketing  order 
including  Improved  No.  2  grade'for 


grapefruit,  when  used  herein,  mean  the 
same  as  is  given  to  the  terms  in  the 
order;  Florida  No.  1  grade  for  Honey 
tangerines  means  the  same  as  provided 
in  Rule  No.  20-35.03  of  the  RegulaUons 
of  the  Florida  Department  of  Citrus,  and 
terms  relating  to  grade,  except  Improved 
No.  2  grade  for  grapefruit  and  diameter, 
shall  mean  the  same  as  is  given  to  the 
terms  in  the  revised  U.  S.  Standards  for 
Grades  of  Florida  Oranges  and  Tangelos 
(7  CFR  51.1140  through  51.1179),  the 
revised  U.  S.  Standards  for  Florida 
Tangerines  (7  CFR  51.1810  through 
51.1837),  or  the  revised  U.  S.  Standards 
for  Grades  of  Florida  Grapefruit  (7  CFR 
51.750  through  51.784). 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

5.  In  §944.106,  paragraph  (c)  is 
revised  to  read  as  follows: 

$944,106    Grapefruit  Import  regulation. 

***** 

(c)  Terms  and  tolerances  pertaining  to 
grade  and  size  requirements,  which  are 
defined  in  the  United  States  Standards 
for  Grades  of  Florida  Grapefruit  (7  CFR 
51.750-51.784).  and  in  Marketing  Order 
No.  905  (7  CFR  §§905.18  and  905.306), 
shall  be  applicable  herein. 
***** 

Dated:  December  27.  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Progmms. 

(FR  Doc.  01-97  Filed  1-2-01;  8:45  am] 

BRXINO  COOe  3410-a2-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marksting  S*rvic« 

7  CFR  Pan  930 

[Doclcet  No.  FVOO-930-6  IFR] 

Tart  Cherries  Growm  In  the  States  of 
Michigan,  et  al.;  Suspension  of 
Provisions  under  ttie  Federal 
Marlceting  Order  for  Tart  Cherries 

AGENCY:  Agricultxural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  rule  suspends 
indefinitely  a  portion  of  an  order 
provision  concerning  the  release  of 
reserve  cherries.  The  suspension  will 
allow  cherries  held  in  inventory 
reserves  to  be  released  for  exempt  uses 
such  as  exports.  The  Cherry  Industry 
Administrative  Board  (Board) 
recommended  this  action  to  allow 
reserve  cherries  to  be  used  in  outlets 
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other  than  normal  commercial  outlets. 
The  Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  tart 
cherries  grown  in  the  production  area. 
DATES:  Effective  January  4,  2001. 
Comments  received  by  March  5,  2001, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS.  USD  A,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
wiU  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155,  4700  River  Road, 
Riverdale,  Maryland  20737,  telephone: 
(301)  734-5243,  Fax:  (301)  734-5275  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation,  or  obtain  a  gmde  on 
complying  with  firuit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber. 
Marketing  Older  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930,  both  as  amended  (7 
CFR  part  930),  regulating  the  handling 
of  tart  cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania. 
Oregon.  Utah.  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricidture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  com!  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  order  authorizes  the  use  of 
voliune  regulation.  In  years  when 
volume  regulation  is  implemented  to 
stabilize  supplies,  a  certain  percentage 
of  the  cherry  crop  is  required  to  be  set 
aside  as  restricted  tonnage,  and  the 
balance  may  be  marketed  freely  as  free 
tonnage.  The  restricted  tonnage  is 
required  to  be  maintained  in  handler- 
owned  inventory  reserve  pools. 
Handlers  in  volume  regulated  States 
may  fulfill  their  restricted  tonnage 
requirements  with  diversion  credits 
earned  by  diverting  cherries  or  cherry 
products.  Handlers  are  permitted  to 
divert  (at  plant  or  with  grower-diversion 
certificates  from  growers  choosing  not  to 
deliver  their  crop)  as  much  of  their 
restricted  percentage  (reserve  pool) 
requirements  as  they  deem  appropriate. 
Handlers  also  may  divert  cherries  by 
using  cherries  or  cherry  products  for 
exempt  piuposes,  including  the 
development  of  export  markets. 
Presently,  these  markets  do  not  include 
Canada  and  Mexico. 

Section  930.62  of  the  order 
(Exemptions)  provides  that  cherries 
which  are  diverted  in  accordance  with 
§  930.59,  which  are  used  for  new 
product  and  new  market  development, 
which  are  used  for  experimental 
purposes,  or  which  are  used  for  any 
other  purposes  designated  by  the  Board, 
including  cherries  processed  into 
products  for  markets  for  which  less  than 
5  percent  of  the  preceding  5-year 
average  production  of  cherries  was 


utilized,  may  be  exempted  from  the 
assessment,  quality  control,  volume 
regulation,  and  reserve  provisions  of  the 
order. 

Handlers  can  receive  exemptions  and 
diversion  credits  to  offset  their 
restricted  percentage  obligation  during 
years  of  volume  regulation.  One  of  the 
exempt  uses  is  the  export  of  cherries  to 
markets  other  than  Canada  and  Mexico. 
Cherries  used  for  exempt  uses, 
including  export,  are  exempt  from 
assessments,  and  handlers  pay  growers 
less  for  such  cherries  than  cherries  for 
normal  commercial  outlets.  This  lowers 
handlers'  costs  and  allows  them  to  price 
export  cherries  competitively. 

The  Board  held  a  teleconference 
meeting  on  Jime  1,  2000,  and 
recommended  that  the  word  "normal" 
be  suspended  from  §  930.54(a)  of  the 
order.  Currently,  that  section  of  the 
order  provides  that  if  the  Board 
determines  that  the  total  available 
supplies  for  use  in  normal  commercial 
outlets  do  not  at  least  equal  the  amount 
needed  tameet  the  demand  in  such 
outlets,  the  Board  shall  recommend  to 
the  Secretary  that  all  or  a  portion  of  the 
reserve  be  released  for  such  uses. 
Normal  commercial  ouUets,  as  that  term 
is  used  in  the  order,  means  the  primary 
market  which  is  mainly  the  domestic 
market  for  tart  cherries.  Therefore, 
imder  §  930.54(a),  reserve  release  could 
not  be  used  to  fulfill  exempt  needs. 

During  the  1999-2000  crop  year  when 
no  volume  regulation  was  established, 
the  Board  found  that  the  export  market 
was  not  adequately  supplied  due  to 
short  supplies  of  tart  cherries,  but  could 
not  make  reserve  cherries  from  the 
previous  season  available  to  meet  export 
needs  because  export  markets  were  not 
considered  normal  commercial  outlets. 
Because  of  this  limitation,  the  industry 
was  not  able  to  maintain  a  presence  in 
many  export  markets,  or  further  develop 
others.  Export  sales  are  a  function  of 
many  different  factors,  including  the 
size  of  the  crop  in  Eiu"ope,  the  size  of 
the  U.S.  crop,  and  the  strength  of  the 
U.S.  doUar. 

Exports  need  to  be  sustained  each 
year,  whether  or  not  volume  control  is 
implemented.  It  is  important  for  buyers 
of  tart  cherries  to  know  that  product 
will  be  available  bora  year  to  year  bom 
soiuces  in  the  United  States.  The  Board 
believes  that  failure  to  properly  supply 
these  markets  will  result  in  lost  market 
share.  In  years  with  no  volume 
regulation,  growers  and  handlers  have 
little  economic  incentive  to  move  tart 
cherries  or  tart  cherry  products  to  the 
lower  return  markets,  like  export.  In 
such  years,  growers  seek  to  maximize 
profits  by  selling  in  the  higher  return      < 
"free"  domestic  market.  Consequently, 
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market  opportimities  are  lost  in  the 
short  term  and  quite  possibly  the  long 
term.  Development  of  export  markets  is 
important  to  the  long  term  viability  of 
the  tart  cherry  industry. 

This  rule  suspends  indefinitely  a 
portion  of  §  930.54  of  the  order  to  allow 
the  release  of  reserve  cherries  for 
exempt  uses  such  as  exports.  This  will 
encourage  handlers  to  purchase 
additional  cherries  &T>m  growers  at 
lower  prices  in  years  of  volume 
regulation  for  placement  in  the  reserve 
during  harvest  for  future  export  use, 
rather  than  having  the  grower  divert 
them  in  the  orchard.  Thus,  additional 
lower-priced  cherries  would  be 
available  in  a  year  of  no  regulation  to 
continuously  supply  the  export  market. 
This  v«ll  enable  the  industi^  to 
maintain  market  share  in  these  markets 
in  volume  and  non-volume  regulated 
seasons,  which  is  important  in 
developing  and  maintaining  these 
markets. 

In  non- voliune  regulated  years,  when 
expected  supplies  and  primary  market 
needs  are  closely  aligned,  lower-priced 
supplies  are  not  available  for  export. 
This  action  will  provide  the  industry 
with  a  means  of  maintaining  exports  by 
allowing  lower-priced  reserves  from  a 
previous  season  or  seasons  to  be  used 
for  this  purpose. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Sm^  Businesses 

The  Agricultiual  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  would  allow  AMS 
to  certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 


statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  900 
producers  of  tart  cherries  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  tart 
cherry  producers  and  handlers  may  be 
classified  as  small  entities. 

Data  from  the  National  Agricultural 
Statistics  Service  (NASS)  states  that  for 
1999,  tart  cherry  utilization  for  juice, 
wine,  or  brined  uses  was  34.5  million 
pounds  for  all  districts  covered  under 
the  order.  The  total  processed  amoimt 
for  1999  was  252.3  million  pounds. 
Juice,  wine,  and  brined  tart  cherries 
represented  about  14  percent  of  the  total 
processed  crop,  and  about  10  percent 
over  the  last  three  seasons  (1997 
through  1999). 

This  rule  will  allow  markets  that  have 
been  developed  and  sustained  by  the 
use  of  the  exemption  and  diversion 
provisions  of  the  order  in  years  of 
volume  regulation  to  be  sustained  in 
years  with  no  volume  regulation.  In  the 
long  run,  market  growth  for  tart  cherry 
products  will  be  increased,  grower 
returns  will  be  improved,  and  less  fruit 
will  be  abandoned  in  the  orchard  by 
growers.  Handlers  will  have  an 
incentive  to  put  cherries  in  the  reserve 
to  supply  the  export  market  in  years  of 
no  regulation,  and  therefore,  not  as 
many  growers  will  have  to  in-orchard 
divert. 

All  businesses,  whether  large  or 
small,  will  benefit  from  this  suspension 
action  through  increased  sales  during 
years  of  no  regulation  because  they  will 
be  able  to  continue  to  supply  the  export 
markets.  In  years  of  volume  regulation, 
handlers  tend  to  put  more  cherries  in 
reserve  instead  of  diverting  them 
because  they  expect  to  use  those 
cherries  during  periods  of  short  supply 
to  assure  a  continuous  supply  of 
cherries.  Ciurently,  those  cherries  can 
only  be  released  for  normal  commercial 
outlets;  i.e.,  the  domestic  market.  This 
action  will  allow  the  reser\'e  cherries  to 
be  released  for  export,  as  well  as  the 
domestic  market,  when  needed. 

During  the  1999-2000  crop  year, 
when  no  volume  regulation  was 
established,  the  Board  found  that  the 
export  market  was  not  adequately 
supplied,  but  could  not  make  lower- 
valued  reserve  cherries  from  the 
previous  season  available  to  meet  export 
needs  because  export  markets  were  not 


considered  normal  commercial  ouUets. 
Export  sales  are  a  function  of  many 
different  factors,  including  the  size  of 
the  crop  in  Exuope,  the  size  of  the  U.S. 
crop  and  the  strength  of  the  U.S.  dollar. 

Tne  industry  recognizes,  however, 
that  exports  need  to  be  sustained  each 
year,  whether  or  not  voliune  control  is 
implemented.  It  is  important  for  buyers 
of  tart  cherries  to  know  that  product 
will  be  available  from  year  to  year  from 
sources  in  the  United  States.  The  Board 
believes  that  failure  to  properly  supply 
these  markets  from  year  to  year  will 
result  in  lost  market  share,  which  is  not 
conducive  to  further  strengthening  the 
industry. 

This  rule  suspends  indefinitely  a 
portion  of  §  930.54  of  the  order  to  allow 
the  release  of  reserve  cherries  for 
exempt  uses  such  as  exports.  This  will 
provide  the  industry  with  flexibility  to 
meet  market  needs  in  domestic  and 
export  outlets  from  year  to  year  which 
is  in  the  interest  of  growers  and 
handlers,  whether  small  or  large.  Market 
development  and  expansion  is 
important  to  the  long-term  strength  of 
the  industry. 

One  alternative  to  this  action  would 
be  to  continue  the  status  quo.  However, 
this  would  not  be  favorable  to  cherry 
growers  and  handlers  and  could  delay 
the  long-term  development  of  export 
markets. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0177. 

The  Board's  telephone  meeting  was 
publicized  and  all  Board  members  and 
alternate  Board  members,  representing 
both  large  and  small  entities,  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations.  The 
Board  itself  is  composed  of  18  members, 
of  which  17  members  are  growers  and 
handlers  and  one  represents  the  public. 
Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations. 
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Finally,  interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.ains.usda.gov/fv/moab.htmI. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

This  nde  invites  comments  on 
suspending  the  word  "normal"  in 
§  930.54(a)  to  allow  the  release  of 
inventory  reserve  cherries  into  exempt 
use  outlets  such  as  exports.  All 
comments  received  will  be  considered 
in  finalizing  this  interim  final  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  the  word  "normal"  in  §  930.54(a) 
no  longer  tends  to  effectuate  the 
declared  policy  of  the  Act  and  should  be 
indefinitely  suspended. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  nde  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2000-2001  fiscal 
period  began  July  1.  2000,  and  this  rule 
needs  to  be  effective  as  soon  as  possible 
in  order  to  allow  the  industry  to  take 
advantage  of  the  expanded  inventory 
release;  and  (2)  this  interim  final  rule 
provides  a  60-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements,  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authoritv:  7  U.S.C.  601-674. 


930.54    [Suspended  in  part] 

2.  In  §  930.54(a),  the  word  "normal" 
is  suspended  indefinitely. 

Dated:  December  27,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  01-96  Filed  1-2-01;  8:45  am) 
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7  CFR  Part  930 

[Docket  No.  FV01-930-1  IFR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  ai.;  Decreased 
Assessment  Rates 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  this  rule  decreases  the 
assessment  rate  for  cherries  that  are 
utilized  in  the  production  of  tart  cherry 
products  other  than  juice,  juice 
concentrate,  or  puree  from  $0.001 7  to 
$0.0012  per  pound.  It  also  decreases  the 
assessment  rate  for  cherries  utilized  for 
juice,  juice  concentrate,  or  puree  from 
$0.00085  to  $0.0006  per  pound.  Both 
assessment  rates  were  recommended  by 
the  Cherry  Industry  Administrative 
Board  (Board)  under  Marketing  Order 
No.  930  for  the  2000-2001  and 
subsequent  fiscal  periods.  The  Board  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
hemdling  of  tart  cherries  grown  in  the 
production  area.  Authorization  to  assess 
tart  cherry  handlers  enables  the  Board  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  July  1  and  ends 
Jime  30.  The  assessment  rates  will 
remain  in  effect  indefinitely  imless 
modified,  suspended,  or  terminated. 
DATES:  Effective  January  4,  2001. 
Comments  received  by  March  5,  2001, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155,  4700  River  Road. 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243,  Fax:  (301)  734-5275;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202)    ' 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fiiiit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930), 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan,  New 
York,  Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  tart  cherry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  tart  cherries 
beginning  July  1,  2000,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
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handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  for  the 
2000-2001  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree  from  $0.0017  to  $0.0012  per 
pound  of  cherries.  The  assessment  rate 
for  cherries  utilized  for  juice,  juice 
concentrate,  or  puree  is  decreased  bom 
$0.00085  to  $0.0006  per  pound. 

The  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  tart  cherries.  They  are 
familiar  with  the  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rates.  The 
assessment  rates  are  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2000-2001  fiscal  period,  the 
Board  recommended,  and  the 
Department  approved,  assessment  rates 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  the 
Secretary. 

The  Board  met  on  March  2.  2000,  and 
luianimously  recommended,  and  the 
Department  approved,  2000-2001 
expenditures  of  $455,000  and 
assessment  rate  decreases  from  $0.00225 
to  $0.0017  per  pound  for  cherries  that 
are  utilized  in  die  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate,  or  puree  and  from 
$0.001125  to  $0.00085  per  pound  for 


cherries  utilized  for  juice,  juice 
concentrate,  or  puree. 

The  Board  met  again  on  September  8, 
2000,  and  unanimously  recommended  a 
further  decrease  in  the  assessment  rates 
to  $0.0012  per  pound  for  cherries  that 
are  utilized  in  die  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate,  or  piuee.  and  to  $0.0006 
per  pound  for  cherries  utilized  for  juice, 
juice  concentrate,  or  puree.  Further 
decreased  assessment  rates  have  been 
recommended  by  the  Board  because  the 
cherry  industry  has  experienced  record 
high  crops  for  the  past  two  seasons  and 
again  this  season.  In  addition,  the  Board 
wants  to  further  reduce  handler  costs 
while  maintaining  a  monetary  reserve 
which  is  adequate  to  cover 
approximately  six  months'  operational 
expenses  (based  on  an  annu^  operating 
budget  of  approximately  $455,000). 
Section  930.42(a)  of  Uie  order  authorizes 
a  reserve  sufficient  to  cover  one  year's 
operating  expenses.  The  decreased  rates 
are  expected  to  generate  enough  income 
to  meet  the  Board's  reduced  operating 
expenses  in  2000-2001. 

The  order  provides  that  when  an 
assessment  rate  based  on  the  number  of 
pounds  of  tart  cherries  handled  is 
established,  it  should  provide  for 
differences  in  relative  market  values  for 
various  cherry  products.  The  discussion 
of  this  provision  in  the  order's 
promulgation  record  indicates  that 
proponents  testified  that  cherries 
utilized  in  high  value  products  such  as 
frozen,  canned,  or  dried  cherries  should 
be  assessed  one  rate  while  cherries  used 
to  make  low  value  products  such  as 
juice  concentrate  or  puree  shoidd  be 
assessed  at  one-half  that  rate. 

Data  bom  the  National  Agricultural 
Statistics  Service  (NASS)  states  that  for 
1999.  tart  cherry  utilization  for  juice, 
wine,  or  brined  uses  was  34.5  million 
pounds  for  all  districts  covered  under 
the  order.  The  total  processed  amount  of 
tart  cherries  for  1999  was  252.3  million 
pounds.  Juice,  wine,  and  brined  tart 
cherries  represented  less  than  14 
percent  of  the  total  processed  crop,  and 
about  10  percent  over  the  last  three 
seasons  (1996  through  1998). 

In  deriving  the  recommended 
assessment  rates,  the  Board  determined 
assessable  tart  cherry  production  for  the 
crop  year  at  280  million  poimds.  It 
further  estimated  that  about  265  million 
pounds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high- valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  poimds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  bora  the 
high  valued  products  would  be 


approximately  $318,000  (265  million 
pounds  X  $0.0012  per  poimd).  The 
potential  income  bom  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  would  be  $9,000  (15  miUion 
pounds  X  $0.0006  per  pound). 
Therefore,  total  assessment  income  for 
2000-2001  is  estimated  at  $327,000. 
This  amount  plus  adequate  funds  in  the 
reserve  and  interest  income  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$374,000)  will  be  kept  within  die 
approximately  six  months'  operating 
expenses  as  recommended  by  the  Board 
which  would  be  consistent  with  the 
order  (7  CFR  930.42(a)). 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fiscal  period  to  recommend 
a  budget  of  expenses  and  consider 
recommendations  for  modification  of 
the  assessment  rates.  The  dates  and 
times  of  Board  meetings  are  available 
from  the  Board  or  the  Department. 
Board  meetings  are  open  to  the  public 
and  interested  persons  may  express 
their  views  at  these  meetings.  The 
Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modifications  of  the  assessment  rates 
are  needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
2000-2001  budget  and  diose  for 
subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibihty  Act  (RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS"  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  geneiate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  bom.  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
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regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regiilation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  aimual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  those  whose  annual 
receipts  are  less  than  $500,000.  The 
majority  of  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  imanimously 
recommended,  and  the  Department 
approved,  2000-2001  expenditiues  of 
$455,000  and  assessment  rate  decreases 
fi'om  $0.00225  to  $0.0017  per  pound  for 
cherries  that  are  utilized  in  the 
production  of  tart  cherry  products  other 
than  juice,  juice  concentrate  or  puree 
and  from  $0.001125  to  $0.0085  per 
poimd  for  cherries  utilized  for  juice, 
joiice  concentrate,  or  piuee. 

This  rule  further  decreases  the 
assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  2000-2001  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree  from  $0.0017  to  $0.0012  per 
pound,  and  the  assessment  rate  for 
cherries  utilized  for  juice,  juice 
concentrate,  or  puree  from  $0.00125  to 
$0.0006  per  pound.  The  Board 
unanimously  recommended  2000-2001 
expenditures  of  $455,000  and  the 
further  reduced  assessment  rates.  The 
quantity  of  assessable  tart  cherries 
expected  to  be  produced  during  the 
2000-2001  crop  year  is  estimated  at  280 
million  pounds.  Assessment  income, 
based  on  this  crop,  along  with  interest 
income  and  reserves  should  be  adequate 
to  cover  budgeted  expenses. 

The  Executive  Committee  of  the 
Board,  after  discussing  the  budget  and 
assessment  rates  in  executive  session, 
recommended  the  continuation  of  the 
ciirrent  rates.  It  concluded  that  it  was- 
prudent  for  the  Board  to  have  an 


operating  reserve  of  approximately  one 
year's  operating  expenses. 

However,  after  considerable 
discussion,  the  Board  concluded  it 
should  further  reduce  handlers' 
assessment  costs  and  that  the  reserve 
should  not  exceed  one-half  year's 
budget  amount.  Also,  the  cherry 
industry  has  experienced  record  large 
crops  for  the  past  two  seasons,  and 
again  this  season.  The  Board  discussed 
the  alternative  of  continuing  the  existing 
assessment  rates,  but  concluded  that 
would  cause  the  amoimt  in  the 
operating  reserve  to  exceed  what  is 
actually  needed. 

After  the  discussion,  the  Board  voted 
unanimously  to  further  decrease  the 
assessment  rates.  In  deriving  the 
recommended  assessment  rates,  the 
Board  estimated  assessable  tart  cherry 
production  for  the  crop  year  at  280 
million  pounds.  It  further  estimated  that 
about  265  million  poimds  of  the 
assessable  poundage  would  be  utilized 
in  the  production  of  high-valued 
products,  like  frozen,  canned,  or  dried 
cherries,  and  that  about  15  million 
pounds  would  be  utilized  in  the 
production  of  low-valued  products,  like 
juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  from  the 
high  valued  products  would  be 
approximately  $318,000  (265  million 
pounds  X  $0.0012  per  pound).  The 
potential  income  firom  the  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  would  be  $9,000  (15  million 
pounds  X  $0.0006  per  pound). 
Therefore,  total  assessment  income  for 
2000-2001  is  estimated  at  $327,000. 
This  amount  plus  adequate  supplies  in 
the  reserve  and  interest  income  should 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$374,000)  will  be  kept  within  the 
approximately  six  months'  operational 
expenses  as  recommended  by  the  Board 
which  would  be  consistent  with  the 
order  (7  CFR  930.42(a)). 

This  action  further  decreases  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  the  assessment  rate 
decreases  reduce  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherry  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  September  8, 
2000,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 


submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fhiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab/html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2000-2001  fiscal 
period  began  on  July  1,  2000,  and  the 
marketing  order  requires  that  the  rates 
of  assessment  for  each  fiscal  period 
apply  to  all  assessable  tart  cherries 
handled  during  such  fiscal  period;  (2) 
this  action  decreases  the  assessment 
rates  for  assessable  tart  cherries 
begiiming  on  July  1,  2000;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years;  and  (4)  this  interim  final 
rule  provides  a  60-day  conunent  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  flnalization  of 
this  rule. 


List  of  Sublects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 
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PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN.  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  930.200  is  revised  to  read 
as  follows: 

1930.200    Handler  assessment  rates. 

On  and  after  July  1,  2000,  the 
assessment  rate  imposed  on  handlers 
shall  be  $0.0012  per  pound  for  tart 
cherries  grown  in  the  production  area 
and  utilized  in  the  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate,  or  puree.  The  assessment 
rate  for  tart  cherries  grown  in  the 
production  area  and  utilized  in  the 
production  of  juice,  juice  concentrate,  or 
puree  products  shall  be  $0.0006  per 
pound. 

Dated:  December  27,  2000. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  01-98  Filed  1-2-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  212 

[INS  No.  2099-00] 
RIN1115-AF95 

Removing  Burma  From  the  Guam  Visa 
Waiver  Program 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Guam  Visa  Waiver 
Program  (GVWP)  waives  the 
nonimmigrant  visa  requirement  for 
nationals  of  certain  countries,  including 
Burma  (internationally  recognized  as 
Union  of  Myanmar),  who  apply  for 
admission  as  a  nonimmigrant  visitor  for 
business  or  pleasure  for  the  sole 
purpose  of  visiting  Guam  for  a  period 
not  exceeding  15  days.  This  rule  will 
remove  Bvuroa  from  the  list  of  countries 
authorized  to  participate  in  the  GVWP 
without  significantly  restricting 
legitimate  travel  to  Guam.  This  action  is 
necessary  to  protect  the  United  States' 
law  enforcement  and  national  security 
interests. 

DATES:  Effective  Date:  This  interim  rule 
is  effective  January  10,  2001. 


Comment  Date:  Written  comments 
must  be  submitted  on  or  before  March 
5,2001. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2099-00  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (^2)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Newingham,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Natiualization  Service, 
425  1  Street  NW,  Room  4064, 
Washington,  DC  20536,  telephone 
number:  (202)  616-7992. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  GVWP? 

The  GVWP  waives  the  nonimmigrant 
visa  requirement  for  certain  aliens  who 
apply  for  admission  as  a  nonimmigrant 
visitor  for  business  or  pleasure  for  the 
sole  purpose  of  visiting  Guam  for  a 
period  not  exceeding  15  days. 

The  Omnibus  Territories  Act  of  1986, 
Public  Law  99-396,  provided  statutory 
authority  to  implement  the  GVWP.  On 
December  18, 1987,  the  Immigration  and 
Naturalization  Service  (Service) 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  48082,  implementing 
the  provisions  of  Public  Law  99-396. 
The  final  rule  also  designated  several 
coimtries  including  Burma  to  the  list  of 
countries  authorized  to  participate  in 
the  GVWP. 

What  Are  The  Requirements  for  Initial 
GVWP  Participation? 

For  a  country  to  participate  in  the 
GVWP: 

•  The  Attorney  General,  Secretary  of 
State,  and  Secretary  of  Interior,  acting 
jointly,  after  consultation  with  the 
Governor  of  Guam,  must  designate  the 
coimtry  for  the  GVWP. 

•  The  waiver  of  a  nonimmigrant  visa 
must  pose  no  threat  to  the  welfare, 
safety,  or  security  of  the  United  States, 
its  territories,  or  commonwealths. 

•  The  country  must  have  a 
nonimmigrant  visa  refusal  rate  of  16.9 
percent  or  less  or  have  an  established 
pre-inspection  or  pre-clearance  program 
pursuant  to  a  bilateral  agreement  with 
the  United  States. 

•  The  country  must  be  in 
geographical  proximity  to  Guam,  unless 
the  coimtry  has  a  substantial  voliune  of 
nonimmigrant  travel  to  Guam  and 
extends  reciprocal  privileges  to  citizens 
ofthe  United  States. 


•  The  Department  of  State  must  not 
have  designated  the  country  as  being  of 
special  humanitarian  concern. 

What  Are  The  Requirements  for 
Removing  a  Country  From 
Participation  in  the  GVWP? 

The  Commissioner  shall  immediately 
remove  a  country  ft-om  the  GVWP  if  she 
determines  that  the  program  country 
poses  a  potential  threat  to  the  welfare, 
safety,  or  security  ofthe  United  States 
(including  enforcement  of  the 
immigration  laws  of  the  United  States). 

Why  Is  the  Service  Removing  Burma 
From  the  List  of  Authorized  GVWP 
Countries  With  This  Interim  Rule? 

•  The  Service  has  consulted  with  the 
Department  of  Justice,  the  Department 
of  State,  the  Department  of  Interior,  and 
the  Governor  of  Guam  and  determined 
that  Burma  no  longer  meets  the 
eligibility  requirements  for  participating 
in  the  GVWP. 

•  Although  Congress  intended  to 
limit  the  GVWP  to  short-term  visitors  to 
Guam,  recently,  the  Agana  Port-of-Entry 
has  experienced  an  increasing  number 
of  Burmese  GVWP  appUcants  for 
admission  who  seek  to  remain 
permanently  in  the  United  States. 
Consequently,  the  Service  has  expended 
disproportionate  resources  in  order  to 
process  Burmese  travelers  to  Guam. 
These  expenditures  have  created 
significant  obstacles  for  the  orderly 
enforcement  of  the  U.S.  immigration 
laws  in  Guam,  including  extended  wait 
times  for  arriving  travelers  seeking  to 
enter  Guam. 

•  The  refusal  rate  for  Biuinese 
applicants  for  visitors  visas  exceeded  40 
percent  over  the  last  4  years  (1996- 
1999). 

•  The  United  States  has  not 
established  a  pre-inspection  or  pre- 
clearance  program  in  Burma. 

•  Biuina  is  a  country  in  economic  and 
political  turmoil. 

•  Despite  multiparty  elections  in 
1990  that  resulted  in  a  decisive  victory 
for  the  main  opposition  party,  the 
military  junta  ruling  Biuma  has  refused 
to  relinquish  power. 

•  Burma  lacks  the  will  and  ability  to 
effectively  participate  in  the  anti-drug 
effort. 

Good  Cause  Exception 

This  interim  rule  is  effective  January 
10,  2001,  although  the  Service  invites 
post-promulgation  comments  and  will 
address  any  such  comments  in  a  final 
rule.  The  Service  finds  that  good  cause, 
exists  for  adopting  this  rule  without  the 
prior  notice  and  comment  period 
ordinarily  required  by  5  U.S.C.  553. 
Section  212.1(e)(2)  ofthe  Service's 
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existing  regulations  provides  that  the 
Commissioner  will  immediately  remove 
a  country  from  the  GVWP  if  she 
determines  that  the  coimtry  poses  a 
potential  threat  to  the  welfare,  safety,  or 
security  of  the  United  States,  its 
territories,  or  commonwealths.  As  stated 
in  the  supplemental  portion  of  this  rule 
the  Commissioner  has  made  such  a 
determination  in  the  case  of  Burma.  It 
would  be  contrary  to  the  public  interest 
to  allow  such  a  potential  threat  to 
continue  for  the  prior  notice  and 
comment  period  normally  required 
under  5  U.S.C.  553(b)(B)  and  (d)(3).  The 
United  States'  law  enforcement  and 
national  security  concerns  outweigh  the 
interests  of  Burma  nationals  in  having 
the  nonimmigrant  visa  requirement 
waived  under  the  GVWP. 

The  Service  adopts  this  rule  with  a  7 
day  delayed  effective  date.  The  delayed 
effective  date  is  to  provide  some 
flexibility  for  nationals  of  Biuma  who 
have  already  made  plans  to  travel  to 
Guam. 

Burma  nationals  who  have  made 
travel  plans  in  advance  of  7  days,  will 
still  be  able  to  travel  to  Guam  as 
nonimmigrant  visitors,  but  they  will 
need  to  obtain  an  appropriate  visa  to  do 
so. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  After  January  10,  2001. 
Burmese  nationals  who  wish  to  travel  to 
Guam  temporarily  for  legitimate 
business  or  pleasure  purposes  will  still 
be  permitted  to  visit  Guam,  if,  prior  to 
their  journey,  they  acquire  a 
nonimmigrant  visa  at  a  U.S.  Embassy  or 
consulate.  This  rule  furthers  the  law 
enforcement  and  national  security 
interests  of  the  United  States  without 
significantly  restricting  legitimate  travel 
to  Guam.  It  does  not  affect  small  entities 
as  that  term  is  defined  in  5  U.S.C. 
601(6). 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 


Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  pnd 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement.  ^ 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one-year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  nde  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Qvil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1.  The  authority  citation  for  part  212 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102, 1103, 1182, 
1184, 1187, 1225, 1226, 1227;  8  CFR  part  2. 


§212.1    [Amended] 

2.  Section  212.1  is  amended  by: 
a.  Removing  the  country  "Burma," 

from  the  first  sentence  in  paragraph 

(e)(3)(i). 
Dated:  November  30,  2000. 

Mary  Ann  Wyrsch, 

Acting  Commissioner.  Immigration  and 

Naturalization  Service. 

[FR  Doc.  01-55  Filed  1-2-01;  8:45  am) 

MLUNG  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Anlnnal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  2 
[Docket  No.  98-065-2] 

Animal  Welfare;  Confiscation  of 
Animals 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  Animal 
Welfare  Act  regulations  to  allow  us  to 
place  animals  confiscated  from 
situations  detrimental  to  the  animals' 
health  and  well-being  with  a  person  or 
facility  that  is  not  licensed  by  or 
registered  with  the  Animal  and  Plant 
Health  Inspection  Service,  Department 
of  Agriculture,  if  the  person  or  facility 
can  offer  a  level  of  care  equal  to  or 
exceeding  that  required  by  the 
regulations.  The  change  will  facilitate 
the  relocation  of  confiscated  animals 
and  minimize  the  amount  of  time 
neglected,  sick,  or  injured  animals  stay 
in  unhealthy  situations. 
EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jerry  DePoyster,  Senior  Veterinary 
Medical  Officer,  Animal  Care,  APHIS, 
4700  River  Road  Unit  84.  Riverdale,  MD 
20737-1234;  (301)  734-7586. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (AW A)  (7 
U.S.C.  2131  et  seq.)  authorizes  the 
Secretary  of  Agricultine  to  promulgate 
standards  and  other  requirements 
governing  the  humane  handling, 
housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers  and  other  regulated  businesses. 
The  Secretary  of  Agriculture  has 
delegated  the  responsibility  for 
enforcing  the  AWA  to  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  Regulations 
established  under  the  AWA  are 
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contained  in  9  CFR  parts  1,2.  and  3 
(referred  to  below  as  the  regulations). 
Part  1  contains  definitions  for  terms 
used  in  parts  2  and  3.  Part  2  sets  forth 
general  requirements,  and  part  3  sets 
forth  the  standards  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  covered  animals  by 
regulated  entities. 

In  part  2,  §  2.129  provides  for  the 
confiscation  and  destruction  of  animals. 
Paragraph  (a)  of  §  2.129  provides  that,  if 
an  animal  being  held  by  a  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  is  found  by  APHIS  to  be  suffering 
as  a  result  of  the  failure  of  the  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  to  comply  with  the  regulations, 
APHIS  will  notify  the  dealer,  exhibitor, 
intermediate  handler,  or  carrier  of  the 
condition  of  the  animal  and  request  that 
the  animal's  suffering  be  alleviated  or 
that  the  animal  be  euthanized.  If  the 
dealer,  exhibitor,  intermediate  handler, 
or  carrier  refuses  to  comply  with  APHIS' 
request,  an  APHIS  official  may 
confiscate  the  animal  for  care, 
treatment,  or  disposal. 

Prior  to  this  final  rule,  §  2.129(c) 
provided  that  APHIS  may  place 
confiscated  animals  with  a  person  or 
facility  that  is  licensed  by  or  registered 
with  APHIS  and  that  complies  with  the 
regulations  and  can  provide  proper  care. 
Further,  §  2.129(c)  provided  that  the 
confiscated  animals  could  be 
euthanized  by- APHIS  or  the  receiving 
facility.  Paragraph  (c)  also  {Jrovided  that 
the  dealer,  exhibitor,  intermediate 
handler,  or  carrier  from  whom  the 
animals  were  confiscated  was 
responsible  for  all  costs  associated  with 
the  placement  or  euthanasia  of  the 
animals. 

On  May  28,  1999,  we  published  a 
proposal  in  the  Federal  Register  (64  FR 
28940-28942,  Docket  No.  98-065-1)  to 
amend  §  2.129(c)  to  specifically  allow 
APHIS  to  place  confiscated  animals 
with  a  person  or  facility  that  can  offer 
a  level  of  care  equal  to  or  exceeding  that 
required  by  the  regulations,  even  if  the 
person  or  facility  is  not  licensed  by  or 
registered  with  APHIS.  We  proposed 
this  change  to  increase  the  options  for 
APHIS  when  placing  confiscated 
animals  and,  therefore,  allow  neglected, 
sick,  or  injured  animals  to  be  removed 
more  quickly  from  situations 
detrimental  to  their  health  and  well- 
being. 

We  solicited  comments  concerning 
jDur  proposal  for  60  days  ending  July  27, 
1999.  We  received  19  comments  by  that 
date.  The  comments  were  from  an 
association  representing  veterinarians,  a 
State  agriculture  department,  animal 
humane  associations,  an  association  of 
animal  owners,  and  private  citizens. 


One  commenter  opposed  the  proposal. 
Thirteen  commenters  supported  the 
proposal  as  written.  The  remaining 
commenters  raised  issues  that  are 
discussed  below. 

One  commenter  stated  that  the 
regulations  should  specify  how  APHIS 
will  evaluate  whether  a  person  or 
facility  that  is  not  licensed  by  or 
registered  with  APHIS  can  offer  an 
acceptable  level  of  care.  Another 
commenter  stated  that  we  should 
monitor  and  control  facilities  that  are 
not  licensed  by  or  registered  with 
APHIS  to  ensure  that  they  are  able  to 
provide  a  level  of  care  equal  to  or 
exceeding  that  required  by  the 
regulations. 

We  do  not  believe  that  evaluation 
criteria  shoidd  be  included  in  the 
regulations.  Prior  to  the  placement  of  a 
confiscated  animal,  we  will,  of  course, 
look  at  the  ability  of  the  person  or 
facility  to  provide  adequate  security, 
containment,  and  care  of  the  animal. 
Because  the  circumstances  of  potential 
confiscations  are  variable  and 
unpredictable  as  to  the  kinds  and 
numbers  of  animals  and  their  condition 
and  needs,  it  would  not  be  appropriate 
to  limit  our  ability  to  act. 

As  to  monitoring  and  controlling 
facilities  that  are  not  licensed  by  or 
registered  with  APHIS,  we  do  not  have 
the  authority  to  apply  the  requirements 
of  the  AWA  to  persons  or  facilities  that 
are  not  licensed  by  or  registered  with 
APHIS.  However,  we  beUeve  that  our 
evaluation  of  the  suitability  of  a  person 
or  facility,  prior  to  the  placement  of  the 
animals,  will  ensure  that  the  person  or 
facility  can  provide  a  level  of  care  equal 
to  or  exceeding  that  required  by  the 
regulations.  There  are  a  limited  number 
of  persons  and  facilities  that  are 
licensed  by  or  registered  with  APHIS 
and  that  are  willing  to  accept 
confiscated  animals.  This  change  in  our 
regulations  will  benefit  confiscated 
animals  by  giving  us  more  flexibility  in 
relocating  them. 

One  commenter  stated  that  persons 
who  accept  confiscated  animals  should 
be  licensed  by  a  State  or  local 
government  to  provide  care  for  animals, 
such  as  wildlife  rehabilitators,  and  that 
facilities  should  be  duly  incorporated 
humane  societies,  societies  for  the 
protection  of  animals,  or  other  legal 
entities  established  for  similar  purposes. 
An  additional  commenter  suggested  that 
we  remove  all  references  to  "persons" 
and  require  facilities  to  be  duly 
incorporated  private  organizations 
registered  as  charitable  humane 
organizations  under  Federal  and  State 
law  or  operated  by  local  governments 
for  animal  impoundment  and  control 
purposes. 


Humane  societies  are  obviously  likely 
choices  for  the  placement  of  confiscated 
animals.  However,  we  do  not  believe 
that  a  person  or  facility  needs  to  be 
licensed  by  or  registered  with  a  State  or 
local  government  to  provide  a  level  of 
care  equal  to  or  exceeding  that  required 
by  our  regulations. 

One  commenter  stated  that  APHIS 
should  maintain  a  record  of  where 
confiscated  animals  are  placed  and 
require  the  receiving  facility  (licensed/ 
registered  or  not)  to  notify  APHIS  when 
the  facility  transfers  the  animals  or  has 
them  euthanized,  especially  in  the  case 
of  wild  and  exotic  animals. 

We  will  maintain  a  record  of  where 
the  animals  are  placed  after  they  are 
confiscated.  Persons  and  facilities  that 
are  licensed  by  or  registered  with  APHIS 
are  required  to  keep  records  of  the 
animals  on  their  premises,  including 
animals  that  we  place  with  them,  in 
accordance  with  §  §  2.75  and  2.77. 

We  do  not  have  the  authority  to 
impose  requirements  on  persons  or 
facilities  that  are  not  subject  to  the 
AWA,  and  we  cannot  require  them  to 
apprise  <us  of  the  disposition  of  the 
animals.  However,  as  stated  in  the 
proposal,  we  expect  the  types  of 
unregistered  or  unlicensed  facilities 
most  likely  to  accept  confiscated 
animals  are  animal  shelters  run  by 
humane  societies,  and  most  animal 
shelters  maintain  records  regarding  the 
disposition  of  animals  that  were  on  their 
premises. 

One  commenter  stated  that  we  should 
stipulate  that  entities  that  accept 
confiscated  animals  may  not  place  such 
animals  in  research  situations,  and.  in 
the  case  of  wild  and  exotic  animals,  that 
the  entities  must  place  them  in  facilities 
licensed  by  or  registered  with  APHIS. 

Most  of  the  small  number  of 
confiscations  that  APHIS  performs 
involve  dog  breeders,  and  because  many 
of  the  confiscated  animals  are  in  poor 
health,  they  would  not  be  good  research 
subjects.  However,  when  a  person  or 
facility  accepts  ownership  of  a 
confiscated  animal,  the  person  or 
facility  is  responsible  for  the  disposition 
of  the  animal,  including  the  future 
placement  of  the  animal.  If  the  person 
or  facility  is  licensed  by  or  registered 
with  APHIS,  future  placement  or 
disposition  of  the  animal  must  be  in 
accordance  with  the  regulations.  We 
believe  that  it  is  highly  unlikely  that  any 
confiscated  animal  would  eventually  be 
used  in  research.  The  ability  to  place 
confiscated  animals  with  humane 
societies  and  other  institutions  and 
persons  not  regulated  under  the  AWA 
makes  such  a  possibility  even  less 
likely.     . 
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In  some  cases,  APHIS  may  place  wild 
or  exotic  animals  at  animal  sanctuaries. 
For  instance,  sanctuaries  are  being 
created  for  nonhiunan  primates  and 
elephants  because  these  animals  are 
difficult  to  place,  especially  if  they  are 
in  poor  health  or  condition.  The 
development  of  these  sanctuaries  will 
assist  us  in  our  efforts  to  place 
confiscated  nonhuman  primates  and 
elephants. 

One  commenter  stated  that  the 
regidations  should  require  the  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  from  whom  the  animal  is 
confiscated  to  bear  all  of  the  initial 
medical  costs  and  other  expenses 
incurred  by  the  facility  that  accepts  the 
confiscated  animal. 

The  regulations  at  §  2.129(d)  require 
the  dealer,  exhibitor,  intermediate 
handler,  or  carrier  from  whom  the 
animals  are  confiscated  to  bear  adl  costs 
incurred  in  performing  the  placement  or 
euthanasia  activities  authorized  in 
§  2.129.  However,  we  have  found  that  in 
most  cases  the  neglect  of  the  animals 
that  we  confiscate  is  directly  due  to  the 
owner  of  the  animals  not  having 
sufficient  funds  to  properly  care  for  the 
animals.  In  fact,  at  times,  APHIS  has 
assumed  the  associated  costs  for  the 
care  or  euthanasia  of  confiscated 
animals  when  the  dealer,  exhibitor, 
intermediate  handler,  or  carrier  from 
whom  the  animals  were  confiscated  was 
unable  to  pay  these  costs.  Therefore, 
compensation  for  the  initial  medical 
costs  and  other  expenses  incurred  by 
the  person  or  facility  that  accepts  the 
confiscated  animal  may  not  be  possible 
in  all  cases.  If  a  person  or  facility 
accepts  a  confiscated  animal,  the  person 
or  facility  will  be  responsible  for  all 
future  costs  incurred  for  the  animal  that 
are  not  covered  under  §  2.129(d)  by  the 
person  or  facility  from  whom  the  animal 
was  confiscated.  APHIS  will  make  the 
person  or  facility  aware  of  that 
responsibility  at  the  time  that  the  person 
or  facility  agrees  to  accept  the  animal. 

One  commenter  stated  that  if  an 
animal  is  to  be  placed  with  an  entity 
that  is  not  licensed  by  or  registered  with 
APHIS,  we  should  clarify  who  is  liable 
for  the  actions  of  the  confiscated  animal, 
especially  if  the  animal  bites  someone, 
so  that  the  receiving  entity  is  informed 
at  the  time  of  agreement  to  accept  the 
animal. 

The  person  or  facility  that  accepts  the 
confiscated  animal  will  be  liable  for  the 
actions  of  the  animal  regardless  of 
whether  the  person  or  facility  is 
licensed  by  or  registered  with  APHIS. 

One  conunenter  stated  that  we  should 
stipulate  that  an  APHIS  veterinarian 
will  be  involved  in  the  decisionmaking 
process  for  approval  of  the  placement  of 


confiscated  animals  or  euthanasia  of 
animals  that  are  not  or  cannot  be  placed, 
and  if  an  APHIS  veterinarian  is  not 
available,  the  State  animal  health 
official  will  be  included  in  the 
decisiomnaking  process. 

At  least  one  or  more  APHIS 
veterinarians  will  be  involved  in  'the 
decisionmaking  process  for  the 
placement  of  confiscated  animals  or 
their  euthanasia,  and  we  do  not 
consider  it  necessary  to  add  such  a 
stipulation  to  the  regulations. 

One  commenter  stated  that,  rather 
than  confiscate  the  animals,  we  should 
allow  the  animals  to  remain  in  their 
original  facilities  because  APHIS 
inspectors  will  have  access  to  the 
facilities  and  will,  therefore,  be  able  to 
monitor  the  progress  of  the  animals. 
This  commenter  added  that  APHIS 
cannot  ensure  that  a  facility  offers  a 
level  of  care  that  is  equal  to  or  exceeds 
that  required  by  the  regulations  if  the 
facility  is  not  licensed  or  inspected  by 
APHIS. 

We  confiscate  animals  to  remove 
them  from  a  premises  or  facility  when 
the  licensee  or  registrant  has 
demonstrated  a  lack  of  ability  or 
willingness  to  provide  adequate  care. 
We  will  continue  to  do  this  when  it  is 
in  the  best  interests  of  the  animals. 

One  commenter  stated  that  animals 
placed  at  humane  societies  would  be 
cared  for  by  personnel  who  are  not 
equipped  to  handle  the  animals  and  that 
the  proposal  would  subject  animals  to 
substandard  care  and/or  euthanization. 
This  commenter  stated  that  private 
owners  are  more  likely  to  locate  suitable 
people  for  an  animed  that  is  not 
considered  an  ideal  pet  by  the  humane 
society. 

We  do  not  share  these  fears  of 
humane  societies.  In  fact,  we  have  had 
great  success  in  the  placement  of 
animals  with  hiunane  societies  in 
potential  confiscation  situations  where 
dealers  voluntarily  gave  up  the  animals. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  dociunent,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  Animal  Welfare 
Act  regulations  to  allow  APHIS  to  place 
animals  confiscated  from  situations 
detrimental  to  the  animals'  health  and 
well-being  with  a  person  or  facility  that 
is  not  licensed  by  or  registered  with 


APHIS.  The  change  will  increase  the 
options  for  APHIS  when  placing 
confiscated  animals  and  will,  therefore, 
facilitate  the  relocation  of  confiscated 
animals  and  minimize  the  amount  of 
time  neglected,  sick,  or  injiued  animals 
stay  in  unhealthy  situations. 

Confiscation  is  a  complicated  and 
expensive  procedure.  Prior  to  this  final 
rule,  the  regulations  allowed  APHIS  to 
place  confiscated  animals  with  a  person 
or  facility  licensed  by  or  registered  with 
APHIS.  Finding  a  licensee  or  registrant 
with  the  capacity  and  ability  to  house 
and  care  for  the  animals'  well-being  is 
one  of  the  major  challenges  in  the 
confiscation  process. 

This  rule  will  make  the  task  of  finding 
an  adequate  facility  for  confiscated 
animals  faster  and  simpler,  which  will 
reduce  APHIS'  costs  associated  with 
locating  a  facility  and  t|ie  cost  of  the 
care  APHIS  must  provide  when 
adequate  facilities  cannot  be  located.  At 
times,  APHIS  assiunes  the  associated 
costs  for  care  or  euthaneisia  of 
confiscated  animals  when  the  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  from  whom  the  animals  were 
confiscated  is  unable  to  pay  these  costs 
and  APHIS  caimot  find  a  facility  at 
which  to  place  the  animals. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
potential  economic  effects  of  rules  on 
small  businesses,  organizations,  and 
governmental  jurisdictions.  Businesses 
and  organizations  potentially  affected 
by  this  rule  are  those  that  are  not 
licensed  by  or  registered  with  APHIS 
but  that  can  accommodate  and  provide 
adequate  care  for  confiscated  animals. 

We  expect  that  the  types  of  facilities 
most  likely  to  accept  confiscated 
animals  under  this  rule  are  animal 
shelters  run  by  humane  societies.  The 
number  of  humane  societies  that  are 
small  entities  under  the  Small  Business 
Administration's  (SB A)  standards  is 
unknown  because  information  as  to 
their  size  in  terms  of  gross  receipts  and 
number  of  employees  is  not  available. 
Hiunane  societies  are  not-for-profit 
organizations  where  some  of  the 
employees  work  on  a  voluntary  basis, 
and  there  is  no  way  to  determine  their 
revenue.  In  addition,  the  costs  incurred 
by  humane  societies  are  covered  by 
membership  donations.  In  the  United 
States,  there  are  at  least  121  known 
regional  humane  societies  in  35  States. 
Most  of  these  are  in  California  (at  least 
14);  Texas  and  Illinois  (at  least  7  each);   , 
Florida,  Georgia,  and  Miimesota  (at  least 
6  each);  Oregon,  Virginia,  Maryland, 
and  Wisconsin  (at  least  5  each);  and 
Colorado,  Alabama,  Ohio,  Michigan, 
and  Pennsylvania  (at  least  4  each).  In 
addition,  there  are  a  number  of  shelters 
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run  by  other  incorporated  charitable 
organizations  established  for  the 
purpose  of  preventing  cruelty  to 
animals. 

One  commenter  stated  that  oui* 
analysis  in  the  proposed  rule  of  the 
potential  economic  effects  of  the  rule 
contained  an  error.  In  the  analysis,  we 
stated  that  there  are  at  least  121  known 
hiunane  societies  in  35  States.  The 
commenter  stated  that  there  are  over 
3,000  incorporated,  charitable 
organizations  established  for  the 
piupose  of  preventing  cruelty  to  animals 
and  that  these  organizations  exist  in  all 
50  States  and  can  have  names  such  as 
humane  society,  society  for  the 
prevention  of  cruelty  to  animals,  animal 
welfare  league,  or  pet  protection  league. 
The  commenter  added  that  there  are 
several  thousand  municipally  operated 
animal  shelters  that  are  exempt  from 
licensing  requirements  under  the  AWA 
and  that  are  willing  to  house  confiscated 
animals  in  special  cases. 

The  number  we  provided  in  oiu 
analysis  was  the  number  of  regional 
humane  societies  known  to  us  and 
listed  by  State.  We  are  aware  that  there 
are  a  nvunber  of  organizations  other  than 
humane  societies.  We  agree  that  if  we 
had  referred  to  all  incorporated 
charitable  organizations  established  for 
the  piupose  of  preventing  cruelty  to 
animals,  the  number  of  organizations 
would  be  significantly  larger  than  121. 

APHIS  confiscates  animals  only  once 
or  twice  a  year.  Adoption  of  this  rule 
will  expedite  relocation  of  any 
confiscated  smimals.  It  is  likely  that  the 
receiviiig  facilities,  as  noted  above,  will 
be  small  entities.  The  regulations 
require  that  the  dealer,  exhibitor, 
intermediate  handler,  or  carrier  frtjm 
whom  the  animals  are  confiscated  bear 
all  costs  associated  with  performing  the 
placement  or  euthanasia.  If  a  facility 
accepts  confiscated  animals,  that  facility 
will  be  responsible  for  the  future  costs 
inciured  for  the  care  of  those  animals 
while  at  the  facility.  However,  as  noted, 
APHIS  needs  to  place  confiscated 
animals  only  once  or  twice  a  year,  and 
the  acceptance  of  confiscated  animals  is 
voluntary. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  2 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements.  Research. 

Accordingly,  we  are  amending  9  CFR 
part  2  as  follows: 

PART  2— REGULATIONS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.7. 

2.  In  §  2.129,  paragraph  (c)  is  revised 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 

§  2.1 29    Confiscation  and  destruction  of 
animals. 

***** 

(c)  Confiscated  animals  may  be: 

(1)  Placed,  by  sale  or  donation,  with 
other  licensees  or  registrants  that 
comply  with  the  standards  and 
regulations  and  can  provide  proper  care; 
or 

(2)  Placed  with  persons  or  facilities 
that  can  offer  a  level  of  care  equeil  to  or 
exceeding  the  standards  and 
regidations,  as  determined  by  APHIS, 
even  if  the  persons  or  facilities  are  not 
licensed  by  or  registered  with  APHIS;  or 

(3)  Euthanized. 

(d)  The  dealer,  exhibitor,  intermediate 
handler,  or  carrier  from  whom  the 
animals  were  confiscated  must  bear  all 
costs  incurred  in  performing  the 
placement  or  euthanasia  activities 
authorized  by  this  section. 

Done  in  Washington,  DC,  this  26th  day  of 
December  2000. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  01-57  Filed  1-2-01;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  3 
[Docket  No.  9^-076-15] 
RIN  0579-AA59 

Animal  Welfare;  Marine  Mammals 

AGENCY:  Animal  and  Plant  HealUi 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Animal 
Welfare  Act  regulations  concerning  the 
humane  handling,  care,  treatment,  and 
transportation  of  marine  mammals  in 
captivity.  These  regulations  were 
developed  by  the  Marine  Mammal 
Negotiajed  Rulemaking  Advisory 
Committee  and  are  necessary  to  ensure 
that  the  minimum  standards  for  the 
humane  handling,  care,  treatment,  and 
transportation  of  marine  mammals  in 
captivity  are  based  on  current  general, 
industry,  and  scientific  knowledge  and 
experience. 

EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Senior  Staff  Veterinarian, 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234; 
(301) 734-7833. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (the  Act)  (7 
U.S.C.  2131  et  seq.,  enacted  in  1966  and 
amended  in  1970, 1976,  1985,  and  1990) 
authorizes  the  Secretary  of  Agriculture 
to  promulgate  standards  and  other 
requirements  governing  the  hiunane 
handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
carriers,  and  intermediate  handlers. 
Regulations  established  under  the  Act 
are  contained  in  9  CFR  parts  1,  2,  and 
3. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
established  regulations  under  the  Act  in 
1979  for  the  humane  handling,  care, 
treatment,  and  transportation  of  marine 
mammals  used  for  research  or 
exhibition  purposes.  These  standards, 
contained  in  9  CFR  part  3,  subpart  E 
(referred  to  below  as  the  regulations), 
were  amended  in  1984.  During  the  14 
years  since  the  standards  were 
amended,  advances  have  been  made, 
new  information  has  been  developed, 
and  new  concepts  have  been 
implemented  with  regard  to  the 
handling,  care,  treatment,  and 
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transportation  of  marine  mammals  in 
captivity. 

On  July  23, 1993,  we  published  in  the 
Federal  Register  (58  FR  39458,  Docket 
No.  93-076-1)  an  advance  notice  of 
proposed  rulemaking  that  solicited 
comments  on  appropriate  revisions  or 
additions  to  the  standards  for  the 
humane  handling,  care,  treatment,  and 
transportation  of  marine  mammals  used 
for  research  or  exhibition.  The 
comments  we  received  supported  oiu' 
intent  to  revise  the  regulations  and 
suggested  it  would  be  highly  desirable 
to  involve  all  interested  parties  in 
developing  appropriate  regulations.  We 
determined  that  consensus  among 
interested  parties  was  attainable  and 
that  we  should  proceed  with  negotiated 
rulemaking. 

On  May  22, 1995,  we  published  in  the 
Federal  Register  (60  FR  27049-27051, 
Docket  No.  93-076-3)  a  notice  of  intent 
to  establish  an  advisory  committee  to 
advise  the  Department  on  how  to  revise 
the  regulations.  The  notice  included  a 
list  of  groups  tentatively  identified  by 
the  Department  as  potential  participants 
on  the  advisory  committee.  A 
conmiittee,  called  the  Marine  Meunmal 
Negotiated  Rulemaking  Advisory 
Conunittee  (the  Conunittee),  was 
subsequently  established  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  I).  It  included  all  of 
the  groups  that  were  identified  in  the 
notice  as  potential  participants,  with  the 
exception  of  the  Society  for  Marine 
Mammology,  which  was  unable  to 
participate. 

The  following  organizations  were 
included  on  the  Committee  as  voting 
members: 
American  Zoo  and  Aquarium 

Association 
Alliance  of  Marine  Mammal  Parks  and 

Aquariums 
International  Association  of  Amusement 

Parks  and  Attractions 
Marine  Mammal  Coalition 
United  States  Navy 
Center  for  Marine  Conservation 
Humane  Society  of  the  United  States 
Animal  Welfare  Institute,  representing  a 

broad  coalition  of  animal  concern 

groups 
American  Association  of  Zoo 

Veterinarians 
International  Association  for  Aquatic 

Animal  Medicine 
International  Marine  Animal  Trainers 

Association 
Animal  and  Plant  Health  Inspection 

Service 

The  following  organizations  or 
individuals  were  included  on  the 
Committee  as  observers  or  consultants. 
These  individuals  did  not  vote  on  the 


final  consensus  reached  by  the 
Committee: 

Marine  Mammal  Conunission 
National  Marine  Fisheries  Service 
Fish  and  Wildlife  Service 
Dr.  Joseph  Geraci,  independent 
consultant  to  the  Committee 

The  Committee  conducted  three 
sessions,  on  September  25  and  26,  1995, 
in  College  Park,  MD;  on  April  1,2,  and 
3, 1996,  in  Riverdale,  MD;  and  on  July 
8,  9,  and  10,  1996.  in  Riverdale,  MD.  All 
meetings  were  open  to  the  public,  with 
specified  times  during  the  meetings 
established  for  public  participation  and 
comment. 

Under  the  rules  governing  the 
negotiated  rulemaking  process,  and  in 
accordance  with  the  organizational 
protocols  established  by  the  Committee, 
APHIS  agreed  to  publish  as  a  proposed 
rule  any  consensus  language  developed 
during  the  meetings  unless  substantive 
changes  were  made  as  a  result  of 
authority  exercised  by  another  Federal 
Government  entity.  Committee  members 
agreed  to  refrain  from  commenting 
negatively  on  the  consensus-based 
language  in  the  proposed  rule. 
Consensus  language  was  reached  on  13 
of  the  18  sections  that  comprise  the 
regidations  and  on  one  paragraph  in  a 
14th  section:  §  §  3.101,  3.104(a).  3.105. 
3.107  through  3.110.  and  3.112  through 
3.118.  Sections  3.101  and  3.104(a) 
contain  facility  and  operating  standards. 
Section  3.101  contains  general 
requirements  for  facilities  housing 
marine  mammals,  including 
construction,  water  and  power  supply, 
drainage,  storage,  waste  disposal,  and 
washroom  facilities;  §  3.104(a)  contains 
general  space  requirements  for  primary 
enclosures.  Sections  3.105  and  3.107 
through  3.110  concern  animal  health 
and  husbandry.  Section  3.105  contains 
feeding  requirements;  §  3.107  concerns 
sanitation  and  pest  control;  §  3.108  sets 
standards  for  employees  and  attendants; 
§  3.109  concerns  separation  of  marine 
mammals;  and  §  3.110  concerns 
veterinary  care.  Sections  3.112  through 
3.118  concern  transportation  of  marine 
mammals.  Section  3.112  concerns 
consignment  of  marine  mammals  to 
carriers  and  intermediate  handlers; 
§  3.113  contains  standards  for  primary 
enclosures  used  to  transport  marine 
mammals;  §  3.114  contains  standards  for 
primary  conveyances  used  to  transport 
marine  mammals;  §  3.115  contains 
requirements  for  provision  of  food  and 
water  during  transport;  §  3.116  concerns 
the  care  of  marine  mammals  by 
employees  or  attendants  during 
transport;  §  3.117  concerns  terminal 
facilities;  and  §  3.118  contains 


requirements  for  handling  marine 
mammals  diuing  transport. 

On  February  23, 1999,  we  published 
a  proposed  rule  in  the  Federal  Register 
(64  FR  8735-8755,  Docket  No.  93-076- 
11)  that  contained  the  consensus 
language  developed  by  the  Committee 
for  these  sections  of  the  regulations.  The 
proposed  rule  also  contained  one 
provision  not  agreed  on  by  consensus  of 
the  Committee:  a  provision  in  ciurent 
§  3.110(d)  concerning  maintenance  of 
necropsy  records.  The  proposed  rule 
revised  this  provision  and  placed  it  in 
§  3.110(g)(2).  We  included  it  in  the 
proposed  rule  in  order  to  complete  the 
section. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  April 
26, 1999.  We  reopened  and  extended 
the  deadline  for  comments  until  May 
26,  1999,  in  a  document  published  in 
the  Federal  Register  on  May  14,  1999 
(Docket  No.  93-076-14.  64  FR  26330). . 
We  received  15  comments  by  that  date. 
They  were  from  animal  welfare 
organizations,  veterinary  organizations, 
and  regidated  entities  that  care  for 
marine  mammals.  Most  Commenters 
commended  the  efforts  of  the 
Committee  and  were  supportive  of  the 
proposed  rule  in  general.  However,  all 
commenters  requested  changes  to 
specific  provisions  of  the  proposal.  The 
comments  are  discussed  below,  grouped 
according  to  the  section  of  the 
regulations  to  which  they  pertain. 

Section  3.101    Facilities,  General 

Proposed  §  3.101  contains  general 
requirements  for  indoor  and  outdoor 
facilities. 

Paragraph  (a)(1)  of  proposed  §  3.101 
includes  the  requirement  that  indoor 
and  outdoor  housing  facilities  be 
constructed  to  restrict  the  entrance  of 
unwanted  animals.  One  commenter  said 
that  this  provision  should  apply  to 
seagulls  at  public  feeding  exhibits 
because  of  the  risk  of  disease 
transmission  bom  seagulls  to  marine 
mammals  and  because  the  seagulls 
consume  some  of  the  food  offered  to  the 
marine  mammals,  making  it  difficult  to 
assess  the  marine  mammals'  nutritional 
intake. 

We  are  not  making  any  changes  in 
response  to  this  comment.  We  recognize 
that  birds  can  present  problems  at 
outdoor  facilities.  The  provision  in 
§  3.101(a)(1)  is  intended  to  address  this 
problem.  In  addition,  proposed 
§  3.107(d)  requires  that  a  safe  and 
effective  program  for  the  control  of 
pests,  including  avian  pests,  be 
established  and  maintained.  Measures 
to  completely  eliminate  intrusions  by 
seagiUls  and  other  birds  at  outdoor 
facilities  may  not  always  be  in  the 
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marine  mammals'  best  interests.  Mesh 
or  wire  cages  over  outdoor  pools  restrict 
physical  contact  between  birds  and 
marine  mammals  but  increase  exposure 
to  droppings  by  providing  a  roosting 
spot  for  the  birds  directly  over  pool 
areas.  This  could  increase  the  risk  of 
disease  transmission.  We  believe  the 
proposed  regulations  are  adequate  to 
prevent  significant  or  widespread 
problems  regarding  seagulls  and  other 
pests  at  marine  mammal  facilities. 

Proposed  paragraph  (a)(1)  also 
includes  the  following  provision: 
"Lagoon  and  similar  natural  seawater 
facilities  must  maintain  effective  barrier 
fences,  or  other  appropriate  measines, 
on  all  sides  of  the  enclosure  not 
contained  by  dry  land,  extending  above 
the  high  tide  water  level,  to  fulfill  the 
requirements  of  this  section."  Two 
commenters  suggested  that  we  move  the 
phrase  "extending  above  the  high  tide 
water  level"  to  follow  "effective  barrier 
fences."  The  commenters  said  this 
would  reinforce  the  Committee's  intent, 
given  our  statement  in  the  preamble  that 
the  Committee  agreed  that  this 
requirement  is  not  intended  to  preclude 
the  temporary  lowering  or  removal  of 
part  of  the  barrier  fencing  above  the 
water  line  to  accommodate  filming  or 
similar  actions.  We  agree,  and  are 
revising  the  sentence  to  read:  "Lagoon 
and  similar  natural  seawater  facilities 
must  maintain  effective  barrier  fences 
extending  above  the  high  tide  water 
level,  or  other  appropriate  measures,  on 
all  sides  of  the  enclosure  not  contained 
by  dry  land  to  fulfill  the  requirements 
of  this  section." 

Paragraph  (a)(2)  of  proposed  §  3.101 
requires  that  marine  mammals  be 
provided  protection  from  aStise  and 
harassment  by  the  public  by  the  use  of 
a  sufficient  number  of  imiformed  or 
readily  identifiable  employees  or 
attendants  or  by  physical  barriers  (e.g., 
fences,  walls,  distance).  One  commenter 
recommended  that  we  additionally 
require  that  the  employees  or  attendants 
be  appropriately  trained  and  in 
permanent  attendance.  The  commenter 
said  that  employees  must  be  trained  to 
educate  the  public  about  appropriate 
behavior  and  must  discipline  the  public 
for  inappropriate  behavior,  particularly 
at  public  feeding  exhibitions. 

We  are  not  making  any  changes  in 
response  to  this  comment.  When 
physical  barriers  are  not  present  (such 
as  at  public  feeding  exhibitions),  we 
believe  it  is  adequate  to  require  that  a 
sufficient  number  of  uniformed  or 
readily  identifiable  employees  or 
attendants  be  present.  "These  employees 
would  be  charged  with  protecting  the 
marine  mammals  on  display  from  abuse 
or  harassment  by  the  public.  It  follows 


that  the  employees  or  attendants  would 
have  to  be  b'ained  adequately  to  perform 
this  function.  In  addition,  if  a  member 
of  the  public  is  found  to  be  abusing  or 
harassing  a  marine  mammal,  we  believe 
the  proposed  regulation  makes  it  clear 
that  that  person  must  be  prevented  from 
continuing  such  behavior. 

Proposed  paragraph  {a)(3)  of  §  3.101 
requires  that  facilities  implement  a 
written  protocol  on  cleaning  primary 
enclosiu-e  surfaces  so  that  the  surfaces 
do  not  constitute  a  health  hazard  to  the 
animals.  One  commenter  asked  if  there 
is  a  history  of  problems  that  justifies 
requiring  a  written  protocol  for  this 
activity. 

We  are  not  making  any  changes  based 
on  this  comment.  There  have  been  a 
sufficient  number  of  noncompliant 
citations  for  sanitation  regarding 
primary  enclosure  surfaces  to  cause  the 
Committee  to  agree  that  this 
requirement  is  necessary  and 
reasonable.  Requiring  a  written  protocol 
for  what  should  be  routine  maintenance 
will  provide  a  means  for  APHIS 
inspectors  to  determine  if  cleaning 
practices  are  appropriate  for  the  species 
and  type  of  enclosure  and  will  enable 
inspectors  to  monitor  whether  the 
procediues  specified  are  being  followed. 

Another  commenter  said  we  should 
remove  the  proposed  requirement  for  a 
written  protocol  on  cleaning  primarj' 
enclosure  surfaces  from  §  3.101(a)(3) 
because  the  same  requirement  appears 
in  proposed  §  3.107.  While  proposed 
§  3.107  does  concern  sanitation  in  and 
around  primary  enclosures,  it  contains 
no  provision  for  a  written  protocol  on 
cleaning  enclosvue  surfaces.  Therefore, 
we  are  not  making  any  change  based  on 
this  comment. 

A  third  commenter  asked  that  we 
change  the  wording  of  the  proposed 
requirement  for  a  written  protocol  on 
cleaning  primary  enclosure  surfaces. 
The  last  sentence  of  proposed  paragraph 
(a)(3)  reads:  "All  facilities  shall 
implement  a  WTitten  protocol  on 
cleaning  so  that  surfaces  do  not 
constitute  a  health  hazard  to  animals." 
The  commenter  was  concerned  that  this 
sentence  does  not  make  it  clear  that  it 
addresses  only  primary  enclosure 
surfaces.  We  believe  that  the  first 
sentence  of  proposed  paragraph  (a)(3) 
makes  it  clear  that  the  paragraph  as  a 
whole  specifically  concerns  primary 
enclosure  surfaces.  Therefore,  we  are 
not  making  any  changes  based  on  this 
comment. 

Paragraph  (a)(4)  of  proposed  §  3.101 
exempts  facilities  that  house  marine 
mammals  in  natural  water  areas  (tidal 
basins,  bays,  estuaries)  from  the 
drainage  requirements  in  §  3.101(c)(1). 
Paragraph  (c)  of  proposed  §  3.101 


concerns  drainage,  and  paragraph  (c)(1) 
generally  requires  that  adequate 
drainage  be  provided  for  primary 
enclosure  pools.  Two  commenters 
suggested  that  the  exemption  in 
paragraph  (a)(4)  belongs  more 
appropriately  in  paragraph  (c).  We  are 
not  making  a  change  based  on  this 
conunent.  Paragraph  (a)  addresses 
general  construction  requirements,  and, 
while  paragraph  (a)(4)  does  address  the 
issue  of  drainage,  it  is  also  an  exemption 
from  a  basic  construction  requirement. 
Therefore,  we  believe  it  is  appropriately 
placed. 

The  commenters  also  asked  us  to 
make  the  natural  water  area  facilities 
described  in  §  3.101(a)(4)  exempt  from 
the  drainage  requirements  in  proposed 
§  3.101(c)(2).  We  are  making  no  change 
based  on  this  comment.  Paragraph  (c)(2) 
concerns  areas  within  a  primary 
enclosure  other  than  the  pool  itself, 
including  areas  inunediately 
siuTounding  the  pool.  It  would  not  be 
appropriate  to  exempt  natiu-al  water 
area  facilities  from  this  type  of  drainage. 
Excess  water  around  a  pool  area  and 
other  parts  of  an  enclosure  would  be  a 
hazard  for  marine  mammals  and 
caretakers,  regardless  of  whether  the 
pool  itself  is  a  natural  seawater  facility 
or  a  man-made  facility. 

Paragraph  (b)  of  proposed  §3.101 
concerns  water  and  power  supplies. 
Currently,  paragraph  (b)  includes  the 
requirement  that  written  contingency 
plans  be  submitted  to  and  approved  by 
Veterinary  Services  regarding 
emergency  sources  of  water  and  electric 
power  in  the  event  of  failure  of  the 
primary  sources.  We  proposed  that 
these  plans  be  submitted  to  and 
approved  by  the  Deputy  Administrator 
of  Animal  Care.  One  commenter  said 
that  contihgency  plans  have  always 
been  reviewed  by  on-site  visits  from 
Veterinary  Services  and  wondered  why 
we  have  assigned  review  of  these  plans 
to  the  Deputy  Administrator  of  Animal 
Care. 

We  are  making  no  changes  based  on 
this  comment.  As  we  explained  in  the 
preamble  to  the  proposed  rule,  APHIS 
reorganized  after  the  last  amendments  to 
the  marine  mammal  regulations. 
Veterinary  Ser\'ices  no  longer  enforces 
the  Animal  Welfare  Act.  That  authority 
has  been  reassigned  to  the  Deputy 
Administrator  of  Animal  Care.  Since  the 
reassignment,  written  contingency  plans 
have  been  reviewed  by  Animal  Care  at 
the  regional  office  level.  The  Deputy 
Administrator  may  continue  to  delegate 
this  authority  to  the  appropriate 
administrative  level. 

Paragraph  (b)  of  proposed  §  3.101  also 
requires  that  contingency  plans  include 
animal  evacuation  plans  in  the  event  of 
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a  disaster  and,  if  the  contingency  plan 
includes  release  of  marine  mammals, 
provision  for  recall  training  and 
retrieval.  One  commenter  was 
concerned  about  including  details  of 
recall  training  and  retrieval  plans  as  part 
of  the  written  contingency  plan 
submitted  to  the  Deputy  Administrator. 
The  commenter  said  that  this 
information  would  then  be  available 
under  the  Freedom  of  Information  Act 
(FOLA)  and  that  this  would  not  be  in  the 
best  interests  of  the  marine  mammals. 
The  commenter  said  it  is  not  clear 
whether  this  information  needs  to  be 
submitted  as  part  of  the  contingency 
plan. 

We  are  not  making  any  change  based 
on  this  comment.  We  believe  that 
proposed  paragraph  (b)  makes  it  clear 
that  the  entire  contingency  plan, 
including  plans  for  recall  training  and 
retrieval,  must  be  submitted  and 
approved  by  the  Deputy  Administrator. 
Exposed  paragraph  (b)  does  not  require 
a  detailed  description  of  recall  training 
and  retrieval  plans,  but  requires,  if 
release  of  the  animals  is  a  component  of 
the  contingency  plan,  that  the  plan 
provide  for  recall  training  and  retrieval. 
The  intent  of  this  requirement  is  that 
facilities  provide  enough  information  so 
that  APHIS  inspectors  can  determine 
whether  the  animals  have  been 
adequately  trained  for  recall  and 
retreival.  We  would  not  require  facilities 
to  include  information  that  could 
compromise  the  safety  or  well-being  of 
the  animals,  such  as  details  on  when 
and  where  training  occiu's  or  the  actual 
signals  used  for  recall.  We  believe  the 
requirement  is  appropriate  and  in  the 
interests  of  the  safety  and  well-being  of 
the  marine  mammals. 

Another  commenter  said  that  we 
should  remove  the  requirement  for 
recall  training  provisions  in  the 
contingency  plan  because  recall  training 
is  not  always  in  the  best  interests  of  the 
animal,  specifically  if  the  facility  is 
working  with  the  purpose  of 
reintroducing  marine  mammals  into  the 
wild. 

We  are  not  making  any  change  based 
on  this  comment.  We  are  unaware  of 
any  facilities  currently  holding  marine 
mammals  in  anticipation  of  releasing 
them  into  the  wild.  Moreover,  the 
contingency  plan  only  requires  a 
provision  for  recall  training  and 
retrieval  of  animals  if  animals  are  to  be 
released  in  the  event  of  a  disaster,  not 
as  part  of  a  scientific  reintroduction- 
into-the-wild  project,  hi  all  other 
instances,  quick  and  efficient  retrieval 
of  the  animal  is  in  the  animal's  best 
interests.  We  wish  to  note  that  any 
recall  training,  including  boat  following, 
that  involves  the  release  of  the  animals 


from  their  primary  enclosure  into  the 
wild  (meaning  water  outside  the 
primary  enclosure  and  facility)  must  be 
done  under  appropriate  authorization 
from  the  U.S.  Fish  and  Wildlife  Service 
or  the  National  Marine  Fisheries 
Service.  This  issue  was  discussed 
during  the  negotiated  rulemaking 
sessions,  and  we  reiterate  that  our 
requirement  regarding  contingency 
plans  does  not  preclude  the  jurisdiction 
of  these  agencies  in  overseeing  the 
release  of  captive  animals  into  the  wild, 
even  if  it  is  for  training  purposes. 

Paragraph  (c)  of  proposed  §  3.101 
concerns  drainage.  Paragraph  (c)(1) 
requires  that  adequate  drainage  be 
provided  for  all  primary  enclosure  pools 
and  be  located  so  that  all  the  water  in 
the  pools  may  be  "effectively 
eliminated"  when  necessary.  Paragraph 
(c)(2)  requires  that  drainage  be  provided 
for  primary  enclosures  and  areas 
immediately  surrounding  pools  and  be 
located  so  that  excess  water  may  be 
"rapidly  eliminated."  One  commenter 
said  that  one  of  the  phrases  ("effectively 
eliminated"  or  "rapidly  eliminated") 
should  be  changed  so  that  they  are 
consistent. 

We  are  making  no  change  based  on 
this  comment.  As  explained  in  the 
preamble  to  the  proposed  rule, 
paragraph  {c)(l)  currently  requires  that 
drainage  allow  water  to  be  "rapidly 
eliminated"  from  primary  enclosure 
pools.  We  proposed  to  change  this  to 
read  "effectively  eliminated."  The 
Committee  believed  the  change  was 
necessary  because  rapid  emptying  of 
primary  enclosure  pools  is  not  always 
necessary  and,  in  some  cases,  can  be 
unsafe  for  the  marine  mammals.  In 
paragraph  (c)(2),  the  Committee  chose  to 
retain  the  requirement  for  rapid 
elimination  of  water,  because  paragraph 
(c)(2)  concerns  areas  in  the  primary 
enclosure  other  than  the  pool,  including 
areas  immediately  surrounding  the  pool. 
For  safety  purposes,  rapid  elimination 
of  excess  water  from  these  areas  is 
necessary  and  would  not  harm  the 
animals. 

Paragraph  (d)  of  proposed  §  3.101 
concerns  storage  of  food,  toxic 
substances,  supplements,  and 
medication  and  includes  the  following 
requirement: 

No  substances  which  are  known  to  be  or 
may  be  toxic  or  harmful  to  marine  mammals 
may  be  stored  or  maintained  in  the  marine 
mammal  food  storage  or  preparation  areas, 
except  that  cleaning  agents  may  be  kept  in 
secured  cabinets  designed  and  located  to 
prevent  food  contamination. 

Paragraph  (b)  of  proposed  §  3.107 
concerns  food  preparation  and  includes 
the  following  requirement: 


Substances  such  as  cleansing  and 
sanitizing  agents,  pesticides,  and  other 
potentially  toxic  agents  must  be  stored  in 
properly  labeled  containers  away  from  food 
storage  preparation  surfaces. 

One  coounenter  found  these  two 
requirements  confusing,  and  was  unsure 
whether  cleaning  agents  may  be  kept  in 
food  preparation  areas. 

We  agree  that  the  wording  may  be 
somewhat  confusing.  The  Committee's 
intent  was  that  cleaning  agents  be  stored 
so  that  they  will  not  be  in  danger  of 
contaminating  food  preparation  surfaces 
or  food.  While  cleaning  agents  may  be 
.stored  in  the  area  where  food  is 
prepared,  they  must  be  stored  in 
secured  cabinets  away  fitim  food 
preparation  surfaces.  We  are  making  no 
changes  to  the  requirement  in 
§  3.101(d),  but  are  revising  the 
requirement  in  §  3.107(b)  to  make  the 
Committee's  intent  clearer.  As  revised, 
the  sentence  cited  above  from  §  3.107(b) 
will  read:  "Substances  such  as  cleansing 
and  sanitizing  agents,  pesticides,  and 
other  potentially  toxic  agents  must  be 
stored  in  properly  labeled  containers  in 
secured  cabinets  designed  and  located 
to  prevent  contamination  of  food  storage 
preparation  surfaces." 

Another  commenter  recommended 
combining  these  requirements  into  one 
paragraph.  We  are  not  making  a  change 
based  on  this  comment.  We  believe  it  is 
appropriate  to  have  the  requirements  in 
both  paragraphs^because  each  paragraph 
addresses  a  separate  issue — one 
addresses  storage  and  one  addresses 
sanitation. 

Paragraph  (d)  of  proposed  §  3.101  also 
requires  that  refrigerators  and  freezers 
be  used  for  storing  perishable  food  but 
provides  that  chilled  and/or  iced  coolers 
may  be  used  for  under  12  hours.  One 
commenter  said  that  he  uses  buckets 
with  ice  to  transfer  food  from  the 
preparation  area  to  the  feeding  docks. 
The  commenter  was  concerned  that  the 
language  in  proposed  paragraph  (d) 
would  not  allow  this  practice. 

We  are  not  making  any  changes  based 
on  this  comment.  The  Committee 
discussed  this  issue  and  determined 
that  buckets  with  ice  can  be  used  to 
transfer  food  from  a  cooler  or 
refrigerator  to  a  feeding  area,  as  long  as 
the  food  is  fed  to  the  marine  mammals 
immediately  after  transfer.  Food  safety 
issues  are  a  concern  when  food  is  stored 
for  longer  periods  of  time  in  uncovered 
buckets  with  melting  ice.  If  food  is  kept 
in  buckets  with  ice  at  the  feeding  area 
for  use  in  later  feedings,  it  would  be  a 
violation  of  proposed  paragraph  (d).  We 
do  not  believe  any  change  is  necessary 
to  the  proposed  regulation  to  clarify  this 
because  paragraph  (d)  specifically 
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concerns  food  storage  and  not  transfer  of 
food  for  immediate  feeding. 

Section  3.104    Space  Requirements 

Proposed  §  3.104  concerns  space 
requirements  for  primary  enclosures. 

Paragraph  (a)  of  proposed  §  3.104 
states  that  an  enclosure  smaller  than 
required  by  the  regulations  may  be  used 
to  house  marine  mammals  temporarily 
for  noimiedical  training,  breeding, 
holding,  and  transfer  purposes. 
However,  proposed  paragraph  (a) 
requires  that,  if  housing  in  a  smaller 
than  required  enclosure  is  for  longer 
than  2  weeks  and  is  for  the  purpose  of 
noimiedical  breeding,  training,  or 
holding  (not  transfer),  an  extension 
must  be  justified  in  writing  by  the 
attending  veterinarian  on  a  weekly 
basis. 

One  commenter  asked  for  whom  the 
written  justification  is  intended.  The 
written  justification  would  serve  several 
purposes,  including  ensuring  that  the 
attending  veterinarian  is  aware  of  the 
arrangements,  concurs  with  the  reason 
for  such  arrangements,  and  monitors  the 
animal's  response  to  such  arrangements. 
Additionally,  APHIS  would  consult  the 
written  justification  records  to  assess 
compliance  with  the  space  requirements 
and  as  a  basis  for  discussing  any 
concerns  about  space  with  the  attending 
veterinarian. 

Another  commenter  said  that 
proposed  §  3.104(a)  should  be  changed 
to  require  that,  if  a  marine  mammal  is 
housed  in  a  smaller  than  required 
enclosure  for  longer  than  a  few  hours, 
it  must  be  justified  in  writing  by  the 
attending  veterinarian  on  a  daily  basis. 
We  are  not  making  any  changes  based 
on  this  comment.  It  would  be  an 
unnecessary  burden  to  require  such 
frequent  justification.  Depending  on  the 
design  of  the  facility,  it  can  often  take 
a  few  hours  just  to  transfer  a  marine 
mammal  from  its  primary  enclosure  into 
the  smaller  enclosure,  making  such 
frequent  justification  impractical.  We 
are  not  aware  of  any  evidence  showing 
that  it  would  be  harmful  to  marine 
mammals  to  spend  up  to  2  weeks  in  an 
enclosure  smaller  than  required  for 
primary  enclosures.  Keeping  them  in 
such  enclosures  for  longer  periods  of 
time  must  be  weighed  by  the  attending 
veterinarian  in  terms  of  harm  versus 
benefits  to  the  animals,  and  we  believe 
a  weekly  justification  is  adequate  to 
accomplish  this.  We  believe  the 
proposed  requirements  are  adequate  to 
ensure  that  marine  mammals  are  not 
kept  in  enclosures  smaller  than  required 
for  longer  than  is  absolutely  necessary. 

Another  requirement  in  proposed 
paragraph  (a)  is  that  enclosures  smaller 
than  required,  for  example,  gated  side 


pools  abutting  primary  enclosures,  may 
not  be  used  for  permanent  housing 
purposes.  Proposed  paragraph  (a)  also 
states  that  rotating  animals  between 
enclosui-es  that  do  and  do  not  meet  the 
minimum  space  requirements  is  not 
acceptable.  One  commenter  said  that, 
within  the  marine  mammal  exhibition 
industry,  it  is  common  to  use  gated  side 
pools  for  permanent  housing,  rotating 
the  animals  between  them  and  the  main 
pool  regularly,  and  this  requirement 
would  preclude  that  use.  The 
commenter  suggested  reevaluating  the 
wording  to  clarify  that  the  intent  is  to 
prohibit  the  use  of  medical  or  holding 
pools  for  permanent  housing  purposes. 

The  intent  of  the  Committee  was  to 
make  it  clear  that  enclosures  that  do  not 
meet  the  minimum  space  requirements 
for  primary  enclosures  may  not  be  used 
for  permanent  housing  of  marine 
mammals.  The  Committee  further 
clarified  that  this  holds  true  even  if  the 
marine  mammal  is  being  rotated 
between  enclosures  that  meet  the 
minimum  space  requirements  and 
enclosures  that  do  not.  Such  activify 
would  not  meet  the  requirements  of  the 
regulations  for  primary  enclosures.  The 
purpose  of  making  this  clarification  is  to 
prevent  facilities  from,  for  example, 
generally  housing  marine  mammals  in 
smaller  than  required  enclosures 
supplemented  by  letting  them  into  a 
larger  enclosure  every  few  days. 
Proposed  paragraph  (a)  states  that 
marine  mammals  may  be  housed 
temporarily  in  enclosures  smaller  than 
required  for  nonmedical  training, 
breeding,  holding,  and  transfer 
purposes,  and  proposed  §  3.110(b) 
allows  marine  mammals  to  be  housed 
temporarily  in  enclosures  smaller  than 
required  for  medical  treatment  or 
training  purposes.  Marine  mammals 
may  not  be  housed  in  enclosures 
smaller  than  required  for  any  other 
purpose. 

According  to  the  Committee's  intent, 
if  gated  side  pools  are  large  enough  to 
meet  the  space  requirements  for  primary 
enclosures,  then  the  activity  the 
commenter  describes  would  be 
acceptable.  If  gated  side  pools  do  not 
meet  the  minimum  space  requirements 
for  primary  enclosures,  then  the  activity 
the  commenter  describes  would  not  be 
acceptable. 

Based  on  the  comment,  we  believe 
that  the  proposed  language  should  be 
revised  to  make  it  clearer.  Therefore,  we 
are  revising  the  last  two  sentences  of 
proposed  §  3.104(a).  The  proposed 
sentences  read  as  follows: 

Such  enclosures,  for  example,  gated  side 
pools  abutting  primary  enclosures,  shall  not 
be  used  for  permanent  housing  purposes. 
Rotating  animals  between  enclosures  which 


do  and  do  not  meet  minimum  space 
requirements  is  not  acceptable  to  comply 
with  these  regulations. 

We  are  revising  these  sentences  to  read 
as  follows: 

Any  enclosure  that  does  not  meet  the 
minimum  space  requirement  for  primary 
enclosures  (including,  but  not  limited  to, 
medical  pools  or  enclosures,  holding  (>ools  or 
enclosures,  and  gated  side  pools  smaller  than 
the  minimum  space  requirements)  may  not 
be  used  for  permanent  housing  purposes. 
Rotating  animals  between  enclosures  that 
meet  the  minimum  space  requirements  and 
enclosures  that  do  not  is  not  an  acceptable 
means  of  complying  with  the  minimum 
space  requirements  for  primary  enclosures. 

One  commenter  said  that  animals  in 
his  facility  are  routinely  placed  in  gated 
side  pools  abutting  their  primary 
enclosure  for  training  and  show 
purposes  during  certain  periods  of  the 
day  and  for  short  periods  for  medical 
and  other  husbandry  reasons.  The 
commenter  is  concerned  that  the  last 
sentence  of  proposed  §  3.104(a)  (revised 
above)  concerning  rotating  animals 
between  enclosures  would  preclude  this 
activity. 

We  are  not  making  any  changes  based 
on  this  comment.  We  believe  that 
proposed  paragraph  (a)  makes  it  clear 
that  gated  side  pools  smaller  than  the 
minimum  space  requirements  for 
primary  enclosures  may  be  used  for  the 
purposes  that  the  commenter  describes. 
If  the  sentence  concerning  rotating 
animals  between  enclosures  is  read 
within  the  context  of  the  rest  of 
paragraph  (a),  we  do  not  believe  that 
there  is  any  ambiguity. 

Finally,  with  regard  to  proposed 
§  3.104(a),  one  commenter  said  that,  in 
order  to  facilitate  appropriate  behavioral 
and  medical  management  of  a  facility's 
population  as  a  whole,  this  paragraph 
needs  to  be  clarified  to  maintain  a 
facility's  right  to  have  the  necessary 
flexibility  with  respect  to  marine 
mammal  housing;  that  is,  a  facility  must 
be  able  to  make  appropriate  use  of  all 
pools. 

We  are  not  making  any  changes  based 
on  this  comment.  The  commenter  does 
not  specify  how  the  paragraph  needs  to 
be  clarified.  However,  we  believe  that 
the  paragraph  clearly  allows  for 
appropriate  use  of  pools  smaller  than 
requfred  for  primary  enclosures  and 
prohibits  inappropriate  use  of  such 
pools.  We  believe  the  allowances  and 
prohibitions  give  facilities  adequate 
flexibility,  while  fulfilling  the  intent  of 
the  Act  to  ensure  that  marine  mammals 
are  housed  under  conditions  favorable 
to  their  health  and  well-being. 
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Section  3.105    Feeding 

Proposed  §3.105  contains  feeding 
requirements,  including  provisions  to 
ensure  food  is  nutritious  and  safely 
handled. 

Paragraph  (a)  of  proposed  §  3.105 
includes  the  requirement  that  marine 
mammals  be  offered  food  at  least  once 
per  day,  except  as  directed  by  the 
attending  veterinarian.  One  commenter 
said  that  marine  mammals  should  be 
offered  food  more  than  once  per  day. 

We  are  making  no  changes  oased  on 
this  comment.  The  Act  requires  that  we 
promulgate  minimum  standards  for  the 
care  of  marine  mammals  We  believe 
that  requiring  feeding  at  least  once  per 
day  is  adequate  as  a  minimum  standard. 
Some  marine  mammals  do  not  require 
multiple  feedings  per  day;  for  example, 
polar  bears  in  maternity  dens.  Attending 
veterinarians  and  animal  handlers  are 
free  to  set  up  feeding  regimens  that 
include  multiple  feedings  per  day  when 
they  believe  it  is  appropriate  for  the 
animal. 

Paragraph  (b)  of  proposed  §  3.105 
includes  the  requirement  that  food 
receptacles  be  placed  so  as  to  minimize 
contamination  of  the  food.  Paragraph  (d) 
of  proposed  §  3.105  includes  the 
requirement  that  the  maintenance  of 
thawed  food  be  conducted  in  a  manner 
that  will  minimize  contamination.  One 
conmienter  said  the  wording  in  both 
these  paragraphs  should  be  changed  to 
require  that  food  be  handled  so  as  to 
eliminate  contamination. 

We  are  not  making  any  changes  based 
on  this  comment.  This  point  was 
debated  during  the  negotiated 
rulemaking  sessions.  The  Committee 
reached  consensus  that,  even  under 
ideal  circ\unstances,  it  may  not  be 
possible  to  completely  eliminate 
contamination  of  food  by  microbes,  as 
they  are  present  in  the  air.  Therefore, 
the  term  "eliminate"  would  create  a 
standard  impossible  to  attain.  As  for 
contamination  by  chemicals,  proposed 
§  3.101  contains  provisions  regarding 
storage  to  ensure  that  food  supplies  are 
not  contaminated  by  toxic  substances. 
The  Committee  agreed  that,  for  these 
reasons,  the  term  "minimize"  would  be 
more  appropriate. 

Paragraph  (c)  of  proposed  §  3.105 
includes  the  requirement  that  marine 
mammal  feeding  records  noting  the 
estimated  individual  daily  consumption 
be  maintained  at  the  facility  for  a  period 
of  1  year  and  made  available  to  APHIS 
for  inspection.  We  clarified  this 
requirement  in  the  preamble  to  the 
proposed  rule  as  follows:  For  marine 
mammals  that  are  individually  fed,  and 
not  subject  to  public  feeding,  the 
feeding  records  should  reflect  an 


accurate  account  of  food  intake;  for 
animals  fed,  in  part,  by  the  public,  and 
for  large,  group-fed  colonies  of  marine 
mammals  where  individual  rations  are 
not  practical  or  feasible  to  maintain,  the 
daily  food  consimiption  should  be 
estimated  as  precisely  as  possible.  The 
Committee  believed  that  it  would  not  be 
necessary  to  add  this  clarification  to  the 
proposed  regulatory  language. 

However,  a  few  commenters  said  that 
the  clarification  for  feeding  records 
should  be  added  to  the  regulatory 
language  in  §  3.105(c).  In  order  to  make 
the  section  clear  for  all  regulated 
entities,  we  are  adding  the  clarification 
to  paragraph  (c). 

Section  3.107    Sanitation 

Pro{>osed  §  3.107  concerns  sanitation 
with  regard  to  primary  enclosures,  food 
preparation,  housekeeping,  and  pest 
control. 

Paragraph  (c)  of  proposed  §  3.107 
requires  that  buildings  and  grounds,  as 
well  as  exhibit  areas,  be  kept  clean  and 
in  good  repair  and  that  fences  be 
maintained  in  good  repair.  One 
commenter  said  this  language  is  overly 
broad  and  should  be  revised  to  take  into 
account  special  situations  relating  to 
natural  open  water  facilities. 

We  are  not  making  any  changes  based 
on  this  conmient.  The  purpose  of  these 
requirements  is  to  minimize  risk  of 
injury  to  the  marine  mammals  from 
contaminants  found  in  unclean 
surroundings  and  from  hazards  due  to 
poor  condition  of  fences,  buildings,  and 
groimds.  We  see  no  reason  why 
exceptions  need  to  be  made  for  natural 
open  water  facilities.  For  example,  it  is 
particularly  important  that  fencing  and 
water  barriers  in  open  water  facilities  be 
kept  in  good  repair  to  ensure 
containment  of  the  animals  within  the 
enclosure  as  well  as  protection  from 
animals  outside  the  enclosure  and  sharp 
projections  or  edges  on  broken  fencing. 

Section  3.108    Employees  or 
Attendants 

Proposed  §  3.108  contains  standards 
for  employees  and  attendants  that 
handle  marine  mammals. 

Paragraph  (b)  of  proposed  §  3.108 
requires  that  facilities  provide  and 
dociunent  participation  in  and 
successful  completion  of  a  facility 
training  course  for  employees. 
Paragraph  (b)  also  specifies  minimum 
components  of  the  course,  including 
teaching  species  appropriate  husbandry 
techniques,  handling  techniques,  and 
reporting  protocols.  One  commenter 
said  that  the  requirements  in  paragraph 
(b)  would  place  an  unnecessary  burden 
on  facilities  that  already  have  qualified 
staff  and  infringe  on  the  rights  of 


facilities  to  determine  the  aptitude  of 
staff  and  training  methodologies. 

We  are  not  making  any  changes  based 
on  this  comment.  In  the  preamble  to  the 
proposed  rule,  we  said  that  APHIS  had 
received  public  complaints  about  the 
lack  of  training  and  applicable 
experience  of  employees  in  licensed 
facilities.  The  Committee  made  several 
changes  and  additions  to  §  3.108  in 
order  to  remedy  this  problem.  Adding 
the  requirement  for  a  facility  training 
course  was  one  of  the  additions.  We 
continue  to  believe  that  a  facility 
training  course  would  be  an  effective 
means  of  ensuring  that  employees  and 
attendants  are  equipped  with  the 
knowledge  necessary  to  care  for  the 
marine  mammals  properly  and  meet  the 
requirements  of  the  regulations.  The 
facility  training  course  is  a  one  time 
requirement  for  each  employee,  and  the 
minimal  content  for  training  courses 
specified  in  paragraph  (b)  would  not 
impose  specific  training  methodologies. 
Therefore,  we  do  not  believe  it  imposes 
an  undue  burden  on  facilities. 

Paragraph  (d)  of  proposed  §  3.108 
requires  that  trainers  and  handlers  meet 
professionally  recognized  standards  for 
experience  and  training.  Several 
commenters  asked  to  what 
professionally  recognized  standards  we 
are  referring.  Another  commenter  said 
that  we  should  emphasize  that 
paragraph  (d)  does  not  require  the  use 
of  the  standards  of  any  particular  group 
or  organization. 

We  are  making  no  changes  based  on 
these  comments.  We  stated  in  the 
preamble  to  the  proposed  rule  that,  for 
purposes  of  enforcing  the  requirement, 
APHIS  would  use  available  professional 
organization  standards  as  a  point  of 
reference.  We  may  also  use  the  experts 
within  the  marine  mammal  community 
as  resources,  as  well  as  our  own 
expertise  and  any  professionally 
recognized  standards. 

One  commenter  said  that  we  should 
add  a  sentence  to  paragraph  (d)  to 
require  that  trainers  and  handlers  have 
demonstrable  experience  and 
appropriate  formal  training  in  marine 
mammal  husbandry  and  care.  We  are 
not  making  any  changes  based  on  this 
comment.  Paragraph  (a)  of  proposed       * 
§  3.108  requires  that  employees  and 
attendants  (including  trainers  and 
handlers)  be  adequately  trained  and  that 
supervisors  have  demonstrable 
experience  in  marine  mammal 
husbandry  and  care. 

Section  3.109    Separation 

Proposed  §  3.109  concerns  social 
housing  and  separation  of  marine 
mammals. 
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Proposed  §  3.109  requires  that  marine 
mammals  known  to  be  social  in  the  wild 
must  be  housed  with  at  least  one 
compatible  animal  of  the  same  or 
biologically  related  species,  except 
when  the  attending  veterinarian,  in 
consultation  with  the  husbandry/ 
training  staff,  determines  that  such 
housing  is  not  in  the  best  interests  of  the 
marine  mammal's  health  or  well-being. 
One  commenter  said  that  a  situation  in 
one  marine  park  in  which  an  orca  is 
housed  with  dolphins  was  discussed 
during  the  negotiated  rulemaking  and 
was  determined  to  be  acceptable  imder 
this  requirement.  The  commenter  asked 
that  we  confirm  this. 

The  commenter  is  correct  that  the 
Committee  discussed  a  marine  park  that 
houses  an  orca  with  Pacific  white-sided 
dolphins  as' companions.  This 
arrangement  is  acceptable  under  the 
proposed  regulations  as  long  as  the 
animals  are  compatible  and  a  second 
compatible  orca  is  not  available. 

As  noted  above,  proposed  §  3.109 
includes  an  exception  to  the 
requirement  that  marine  mammals 
known  to  be  social  in  the  wild  must  be 
housed  with  at  least  one  compatible 
animal  of  the  same  or  biologicall}' 
related  species.  The  exception  is  if  the 
attending  veterinarian  in  consultation 
with  the  husbandry/training  staff 
determines  that  such  housing  is  not  in 
the  best  interests  of  the  marine 
mammal's  health  or  well-being.  One 
I     commenter  said  that  the  attending 
veterinarian  should  also  consult  with 
facility  management  before  making  a 
decision  to  house  a  marine  mammal 
separately. 

We  are  making  no  changes  based  on 
this  comment.  The  Committee  discussed 
whether  to  require  consultation  with 
facility  management  when  making  a 
decision  concerning  housing  a  marine 
mammal  separately.  The  Committee 
agreed  not  to  add  this  requirement,  in 
part  because  of  potential  conflicts 
between  economic  interests  and  the  best 
interests  of  the  animal.  Facility 
management  is  typically  involved  in  the 
activities  of  husbandry  and  training 
staffs  and  would  not  be  without  input 
into  these  decisions.  Further,  the 
proposed  requirement  would  not 
prevent  attending  veterinarians  from 
consulting  with  facility  management  if 
they  choose. 

Proposed  §  3.109  also  requires  that 
marine  mammals  not  be  housed  near 
other  animals  that  cause  them 
imreasonable  stress  or  discomfort  or 
interfere  with  their  good  health.  One 
commenter  asked  that  we  remove  the 
word  "unreasonable"  before  "stress  and 
discomfort."  The  commenter  said  that 


the  word  "imreasonable"  is  too  open  to 
interpretation. 

We  are  making  no  changes  based  on 
this  comment.  The  Committee  debated 
whether  to  include  a  qualifier  such  as 
"uiueasonable"  in  this  requirement.  The 
Committee  reached  consensus  that  a 
qualifier  was  necessary  because  no 
animal,  regardless  of  the  conditions  of 
its  housing  and  even  in  the  wild,  is 
without  some  degree  of  stress  or 
discomfort  at  various  times.  A 
requirement  that  marine  mammals  be 
maintained  completely  without  stress  or 
discomfort  would  be  unattainable. 

Proposed  §  3.109  also  requires  that 
marine  mammals  that  are  housed 
separately  must  have  a  written  plan  that 
includes  information  on  the  justification 
for  the  length  of  time  the  animal  will  be 
kept  separated  or  isolated,  the  type  and 
frequency  of  enrichment,  plans  for 
interaction  if  appropriate,  and 
provisions  for  periodic  review  of  the 
plan  by  the  attending  veterinarian.  The 
plan  must  be  approved  by  the  attending 
veterinarian  and  developed  in 
consultation  with  the  husbandry/ 
training  staff. 

One  conunenter  asked  why  the  plan  is 
needed  and  who  the  plan  is  for.  We  are 
making  no  changes  based  on  this 
comment.  Marine  mammals  are 
generally  social  animals.  When  marine 
mammals  are  kept  in  isolation  without 
the  companionship  of  other  marine 
mammals,  it  is  necessary  to  enrich  their 
environment  in  other  ways  to  promote 
their  well-being.  We  proposed  to  require 
the  plan  to  ensure  that  marine  mammals 
kept  in  isolation  are  kept  that  way  for 
valid  reasons  and  that  the  animals' 
special  enrichment  needs  are 
considered.  The  plan  would  be  a 
valuable  tool  for  the  facility  for  making 
siu-e  personnel  caring  for  the  marine 
mammals  understand  the  special  needs 
of  the  marine  manunals.  The  plan 
would  also  be  used  by  APHIS  to 
determine  if  the  animals'  special  needs 
are  being  considered  and  if  the 
provisions  of  the  plan  are  being 
followed. 

Section  3.110    Veterinary  Care 

Proposed  §  3.110  contains  minimum 
standards  of  veterinary  care  for  marine 
manmials. 

Paragraph  (a)  of  proposed  §  3.110 
requires  that  newly  acquired  marine 
mammals  be  isolated  from  resident 
marine  mammals.  One  commenter 
asked  if  marine  mammals  that  are 
seasonally  transported  between  facilities 
would  be  considered  newly  acquired 
animals  for  piu-poses  of  this 
requirement.  The  commenter  further 
said  that  such  animals  should  not  be 
considered  newly  acquired. 


We  are  not  making  any  changes  based 
on  this  conunent.  If  marine  mammals 
are  moved  to  a  facility  that  is  not  their 
permanent  residence,  they  would  be 
considered  newly  acquired  to  that 
facility,  even  if  they  move  there  every 
summer,  for  example,  as  a  result  of 
regular  seasonal  movement.  However, 
imder  proposed  §  3.110(a).  if  the  newly 
acquired  marine  manmials  have  a 
known  medical  history,  they  must  be 
isolated  only  until  the  attending 
veterinarian  determines  the  animals  are 
in  good  health.  This  may  be 
accomplished  on  the  day  of  arrival  at 
the  facility.  We  believe  the  requirement 
for  isolation  of  newly  acquired  marine 
mammals  is  necessary  to  protect  the 
health  of  resident  marine  mammals. 

Paragraph  (b)  of  proposed  §  3.110 
concerns  holding  facilities  for  medical 
treatment  or  medical  training.  Proposed 
paragraph  (b)  requires  that,  if  a  marine 
mammal  is  to  be  held  in  an  enclosure 
that  does  not  meet  the  minimum  space 
requirements  for  primary  enclosures  for 
longer  than  2  weeks,  it  must  be  justified 
in  writing  by  the  attending  veterinarian 
on  a  weekly  basis.  One  commenter  said 
that  this  requirement  should  be  changed 
so  that  if  a  marine  mammal  is  to  be  held 
in  an  enclosure  smaller  than  required 
for  longer  than  a  few  hours,  it  must  be 
justified  in  writing  by  the  attending 
veterinarian  on  a  daily  basis. 

We  are  not  making  any  changes  based 
on  this  comment.  The  same  comment 
was  received  regarding  a  similar 
requirement  under  proposed  §  3.104(a) 
regarding  holding  marine  mammals  in 
smaller  than  required  enclosures  for 
nonmedical  training,  breeding,  or 
holding.  In  response  to  that  comment, 
we  said  that  it  would  be  an  unnecessary 
burden  to  require  such  fi^uent 
justification.  Depending  on  the  design  of 
the  facility,  it  can  often  take  a  few  hours 
just  to  transfer  a  marine  mammal  from 
its  primary  enclosure  into  the  smaller 
enclosure,  making  such  fi^uent 
justification  impractical.  We  are  not 
aware  of  any  evidence  showing  that  it 
would  be  harmful  to  marine  mammals 
to  spend  up  to  2  weeks  in  an  enclosure 
smaller  than  required  for  primary 
enclosures.  Keeping  them  in  such 
enclosures  for  longer  periods  of  time 
must  be  weighed  by  the  attending 
veterinarian  in  terms  of  harm  versus 
benefits  to  the  animals,  and  we  believe 
a  weekly  justification  is  adequate  to 
accomplish  this.  We  believe  the 
proposed  requirements  are  adequate  to 
ensure  that  marine  mammals  are  not 
kept  in  enclosures  smaller  than  required 
for  longer  than  is  necessar\'. 

One  commenter  expressed  concern 
and  asked  why,  in  proposed  §  3.110(b). 
the  space  requirements  for  isolation  of 
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marine  mammals  in  natural  lagoons  and 
coastal  facilities  are  different  than  for 
closed  system  facilities.  We  are  not 
making  any  changes  based  on  this 
comment.  Paragraph  (b)  begins  by 
stating  that  all  facilities  must  have 
holding  facilities  in  place  and  available 
to  meet  the  needs  for  isolation, 
separation,  medical  treatment,  and 
medical  training  of  marine  mammals. 
The  last  sentence  of  paragraph  (b)  states 
that,  in  natural  lagoon  or  coastal 
enclosures,  separation  of  newly 
acquired  marine  mammals  must  be 
accomplished  using  separate  enclosures 
situated  within  the  facility,  located  to 
prevent  direct  contact  with  resident 
animals  and  to  minimize  the  risk  of 
potential  airborne  or  waterbome 
contamination  between  newly  acquired 
and  resident  animals.  This  clarification 
for  natinal  lagoons  and  coastal  facilities 
is  necessary  because  water  cirodation 
cannot  be  controlled  or  isolated  in  such 
facilities.  Paragraph  (b)  makes  no 
distinction  between  natural  lagoon  and 
coastal  facilities  and  closed  system 
facilities  with  regard  to  space 
requirements. 

One  commenter  suggested  we  move 
the  last  sentence  of  proposed  paragraph 
(b)  of  §  3.110  to  the  end  of  paragraph  (a). 
We  are  not  making  any  changes  based 
on  this  conunent.  Paragraph  (a) 
addresses  the  need  to  isolate  newly 
acquired  marine  mammals.  Paragraph 
(b)  addresses  the  use  of  isolation 
facilities,  including  the  use  of  such 
facihties  for  newly  acquired  animals. 
We  believe  that  the  last  sentence  of 
paragraph  (b)  is  appropriately  placed. 

Two  commenters  were  concerned  that 
the  requirements  for  isolation  in 
proposed  §  3.110  (a)  and  (b)  could  be 
construed  to  require  separate  quarantine 
facihties  with  tanks,  filters,  and  water 
treatment  systems  independent  of  the 
rest  of  the  facility.  The  commenters  said 
that,  if  this  is  the  intent,  it  would  be 
inappropriate  and  cost  prohibitive.  Both 
commenters  also  said  that,  since  it  is 
clear  that  this  is  not  the  intent  for 
natural  lagoons  and  coastal  enclosines 
(paragraph  (b)  acknowledges  that  water 
circiUation  cannot  be  controlled  or 
isolated  in  such  systems),  the 
requirement  should  be  the  same  for 
other  types  of  enclosures. 

We  are  not  making  any  changes  based 
on  these  comments.  Section  3.110  has 
always  contained  a  requirement  for 
isolation  of  newly  acquired  animals  and 
for  holding  facilities  adequate  to 
accomplish  isolation.  These 
requirements,  therefore,  are  not  new.  In 
general,  our  use  of  the  word  "isolation" 
corresponds  with  the  common 
veterinary  meaning  of  prevention  of 
contact  with  other  animals,  directly  as 


well  as  through  water  or  air.  Bacteria 
and  disease  can  be  transmitted  through 
water  and  air.  However,  each  facility 
will  present  unique  concerns  over  how 
to  effectively  isolate  an  animal. 
Completely  separate  tanks,  filters,  and 
water  filtration  systems  are  ideal.  In 
other  cases,  a  single  but  efficient  water 
filtration  and  treatment  system  may 
accomplish  the  same  thing.  Preventing 
the  exchange  of  airborne  pathogens 
presents  the  greatest  challenge.  Chn 
intent  is  that  facilities  keep  newly 
acquired  animals  and  animals  that  need 
to  be  isolated  for  medical  purposes  as 
separate  as  possible  from  the  known 
heathy  animals  in  the  facility.  APHIS 
will  work  with  each  licensed  and 
registered  facility  to  address  concerns 
and  to  help  facilitate  compliance  with 
this  requirement. 

A  few  conunenters  were  concerned 
that  the  Committee  generally  added  too 
much  detail  to  the  veterinary  care 
requirements  in  proposed  §  3.110, 
giving  APHIS  inspectors  opportxmities 
to  question  veterinarians'  protocols.  In 
particidar,  one  commenter  cited  the 
requirement  in  proposed  §  3.110(f)  that 
all  cetaceans  and  sirenians  be  physically 
examined  by  the  attending  veterinarian 
at  least  annually  and  that  the 
examinations  include  a  hands-on 
physical  examination,  hematology  and 
blood  chemistry,  and  other  diagnostic 
tests  as  determined  by  the  attending 
veterinarian. 

We  are  not  making  any  changes  based 
on  these  comments.  APHIS  has  been 
concerned  about  the  quality  of 
veterinary  care  provided  to  marine 
mammals  at  certain  facilities.  These 
concerns  were  discussed  during  the 
negotiated  rulemaking.  The  Committee 
agreed  that  it  was  necessary  to  provide 
more  specific  standards  to  clarify  what 
is  meant  by  providing  adequate 
veteriuciry  care  to  marine  mammals.  The 
proposed  language  is  based  on  cxirrently 
accepted  practices  and  professional 
veterinary  standards.  We  do  not  believe 
that  the  language  the  Committee  agreed 
to  is  overly  burdensome,  but  rather 
describes  the  minimum  of  what  is 
needed  in  a  preventive  health  program 
for  marine  mammals. 

Paragraph  (g)(1)  of  proposed  §3.110 
concerns  necropsy  of  marine  manunals 
and  includes  the  requirement  that  a 
final  necropsy  report  include  a 
pathological  diagnosis.  One  commenter 
said  that,  in  the  past  15  years,  he  has 
received  several  pathology  reports  from 
the  laboratory  stating  the  cause  of  death 
cannot  be  determined. 

We  are  not  making  any  changes  based 
on  this  comment.  It  is  possible  for  a 
pathological  diagnosis  to  be 
inconclusive  (that  is,  cause  of  death 


cannot  be  determined),  and  this  is  an 
accepted  diagnosis.  The  intent  of  the 
requirement  is  to  ensure  that 
histopathology  is  done  as  pari  of  a 
necropsy  and  evaluated  by  an  expert. 

Proposed  paragraph  (g)(1)  also 
requires  that  necropsies  be  conducted 
by  or  under  the  supervision  of  the 
attending  veterinarian.  One  commenter 
asks  what  to  do  if  the  attending 
veterinarian  is  unavailable  because  he 
or  she  is  out  of  town.  We  are  not  making 
any  changes  based  on  this  comment. 
The  intent  of  the  requirement  is  that  the 
necropsy  be  performed  or  supervised  by 
a  veterinarian  experienced  in  marine 
mammal  medicine.  If  an  attending 
veterinarian  is  out  of  town  for  an 
extended  period  of  time,  alternative 
veterinary  medical  coverage  should  be 
arranged.  Usually,  the  attending 
veterinarian  appoints  a  back-up 
veterinarian  for  emergencies.  It  would 
be  appropriate  for  the  back-up 
veterinarian  to  perform  the  necropsy. 
However,  if  the  attending  veterinarian 
will  be  available  within  a  few  days,  it 
may  be  preferable  to  cool  and  store  the 
animal  until  the  necropsy  can  be 
performed  upon  the  attending 
veterinarian's  return. 

Paragraph  (g)(2)  of  proposed  §  3.110 
concerns  maintenance  of  necropsy 
reports.  This  paragraph  was  not  agreed 
to  by  consensus  of  the  Committee  and 
was,  therefore,  open  for  all  public 
comment,  including  comments  from 
Committee  members. 

We  proposed  in  paragraph  (g)(2)  that 
necropsy  records  must  be  maintained  at 
the  facility  for  a  period  of  3  years  and 
be  presented  to  APHIS  inspectors  when 
requested.  We  explained  in  the 
preamble  to  the  proposed  rule  that  we 
intend  this  to  mean  that  the  records 
must  be  maintained  at  the  home  facility 
of  the  marine  mammal.  This 
requirement  would  replace  the  current 
requirement  that  necropsy  records  be 
maintained  at  the  facility  where  the 
marine  mammal  died.  One  commenter 
said  that  we  should  require  necropsy 
reports  to  be  maintained  both  at  the 
home  facility  and  at  the  facility  where 
the  marine  mammal  died.  The 
commenter  said  this  would  be  beneficial 
because  some  facilities  maintain  marine 
mammals  only  on  a  seasonal  basis,  and 
requiring  them  to  retain  necropsy 
records  on  animals  that  have  died  at 
their  facility  would  make  it  possible  to 
identify  and  compare  problems 
resulting  in  deaths  in  successive  years. 

We  agree  with  the  conunenter  that  it 
would  be  beneficial  to  require  necropsy 
records  to  be  maintained  at  both  the 
home  focility  and  the  facility  where  the 
marine  mammal  died  (if  these  are 
different  facilities).  Therefore,  we  are 
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making  the  appropriate  change  in 
§  3.110(g)(2). 

One  commenter  said  that  necropsy 
reports  should  be  submitted  to  APHIS 
upon  completion  by  or  approval  of  the 
attending  veterinarian.  The  conunenter 
stated  that  this  would  allow  necropsy 
reports  to  be  obtained  by  interested 
persons  for  piuposes  of  scientific 
inquiry  into  the  causes  of  captive 
marine  mammal  mortality. 

We  are  making  no  changes  based  on 
this  comment.  Although  the  provisions 
of  proposed  paragraph  (g)(2)  are  not 
based  on  consensus  language,  the  issue 
addressed  by  the  commenter  was 
discussed  diuing  the  negotiated 
rulemaking.  Several  members  of  the 
Committee  had  strong  reservations 
about  the  use  and  interpretation  of 
necropsy  reports  by  imtrained 
individuals  or  individuals  who  do  not 
have  complete  knowledge  of  an  animal's 
history.  We  believe  that  there  would  be 
no  enforcement  benefits  or  benefits  to 
the  animals  fr^m  requiring  necropsy 
reports  to  be  submitted  to  APHIS  and 
that  it  would  unnecessarily  increase  the 
reporting  burden  on  facilities.  Persons 
interested  in  pursuing  scientific  inquiry 
into  captive  marine  mammal  mortality 
can  request  information  directly  fit>m 
facilities. 

Section  3.112    Consignments  to 
Carriers  and  Intermediate  Handlers 

Proposed  §  3.112  contains 
requirements  for  carriers  and 
intermediate  handlers  involved  in  the 
transportation  of  marine  mammals. 

Paragraph  (c)  of  proposed  §  3.112 
concerns  temperatuie.  It  requires  that 
carriers  and  intermediate  handlers 
whose  fecilities  fail  to  maintain  a 
temperatiue  within  the  range  prescribed 
by  the  regulations  may  accept  a  marine 
mammal  for  transport  only  if  the  marine 
mammal  is  accompanied  by  a  certificate 
executed  and  signed  by  the  attending 
veterinarian.  The  certificate  would  have 
to  state  that  the  marine  mammal  is 
acclimated  to  an  air  temperature  range 
specified  on  the  certificate  that  is  either 
lower  or  higher  than  the  prescribed 
range.  Under  proposed  §  §  3.117  and 
3.118,  the  prescribed  temperature  range 
is  between  7.2  °C  and  23.9  °C  or  45  "F 
and  75  "F. 

Two  commenters  were  concerned 
about  the  maximiun  temperature  in  the 
prescribed  range  (75  °F)  and  the 
requirement  to  provide  an  acclimation 
certificate  for  transporters  whose 
facilities  exceed  that  temperature.  The 
commenters  said  that  the  southern 
United  States  experiences  temperatures 
over  75  °F  for  half  of  the  year  and  that 
requiring  an  acclimation  certificate  for 
marine  mammals  maintained  and 


transported  in  that  part  of  the  country 
would  be  onerous.  One  commenter  said 
that  this  temperatine  range  could 
induce  some  carriers  to  refuse  to  accept 
marine  mammals  for  transport,  even 
with  an  acclimation  certificate,  for  fear 
of  liability.  The  other  commenter 
suggested  setting  the  maximum 
temperature  for  the  prescribed  range  at 
90  °F. 

We  are  not  making  any  changes  based 
on  these  comments.  A  primary  problem 
with  transporting  marine  mammals  is 
heat  stress.  As  cetaceans,  pinnipeds, 
and  sirenians  are  generally  not 
transported  in  water,  or  only  partially 
submerged,  their  thermoregulatory 
capacity  is  already  being  stressed.  The 
Committee  included  the  proposed 
requirement  in  paragraph  (c)  to  help 
minimize  heat-related  stress  during 
transport.  Paragraph  (a)  of  proposed 
§  3.112  requires  that  marine  mammals 
consigned  to  transport  be  accompanied 
by  a  heedth  certificate  signed  by  the 
attending  veterinarian.  The  additional 
requirement  of  obtaining  an  acclimation 
certificate  from  the  attending 
veterinarian  would  add  minimal 
burden. 

Paragraph  (d)  of  proposed  §  3.112 
requires  that,  following  the  arrival  of 
any  marine  mammal  at  the  animal 
holding  area  of  the  terminal  cargo 
facility,  cariiers  and  intermediate 
handlers  must  attempt  to  notify  the 
consignee  who  is  to  receive  the  marine 
mammal  at  least  once  in  every  6-hom 
period.  One  commenter  said  that,  since 
proposed  §  3.116(a)  requires  that  all 
marine  mammals  be  accompanied 
dining  transport  by  a  licensed 
veterinarian,  employee,  and/or 
attendant  of  the  shipper  or  receiver,  the 
requirement  in  proposed  §  3.112(d)  is 
unnecessary  and  shoidd  be  deleted. 

We  are  not  making  any  changes  based 
on  this  comment.  We  recognize  that  the 
notification  requirement  in  proposed 
§  3.112(d)  may  not  be  necessary  in  most 
cases,  since  the  marine  manunal  would 
be  accompanied  by  an  attendant  at  all 
times.  However,  there  may  be 
unforeseen  circiunstances  that  would 
make  notification  necessary;  for 
example,  a  marine  mammal  shipped  on 
a  commercial  flight  may  be 
inadvertently  sent  to  the  v«-ong  location. 

Section  3.113    Primary  Enclosures 
Used  To  Transport  Marine  Mammals 

Proposed  §  3.113  contains  standards 
for  primary  enclosures  used  to  transport 
marine  mammals. 

Paragraph  (b)  of  proposed  §  3.113 
concerns  straps,  slings,  harnesses,  and 
other  devices  used  to  support  or  restrain 
marine  mammals  in  their  enclosures. 


The  introductory  text  of  paragraph  (b) 
reads  as  follows: 

Straps,  slings,  harnesses,  or  other  devices 
used  for  body  support  or  restraint,  when 
transporting  marine  mammals  such  as 
cetaceans  and  sirenians  shall  *   *  * 

One  commenter  said  that  we  should  add 
the  word  "if '  to  the  introductory  text, 
so  that  it  would  read  as  follows: 

Straps,  slings,  harnesses,  or  other  devices, 
if  used  for  body  support  or  restraint  when 
transporting  marine  mammals  such  as 
cetaceans  and  sirenians,  shall  *   *   * 

The  commenter  suggested  that  leaving 
out  the  word  was  an  inadvertent  error, 
since  the  current  language  in  §  3.113(b) 
contains  the  word  "if'. 

We  are  making  no  changes  based  on 
this  comment.  The  wording  for 
paragraph  (b)  was  the  wording  agreed  to 
by  the  Committee.  We  do  not  believe 
.that  adding  the  word  "if  changes  the 
meaning  of  the  sentence,  since  the  use 
of  straps,  slings,  or  other  such  devices 
is  clearly  not  required. 

One  commenter  said  we  are 
inconsistent  throughout  §  §  3.113,  3.114. 
3.117,  and  3.118  with  the  use  of  the 
terms  "primary  enclosme"  and 
"primary  transport  enclosure."  The 
commenter  said  that,  since  all  of  these 
sections  concern  transportation,  the 
term  "primary  transport  enclosure" 
shotdd  be  used  throughout. 

In  the  preamble  to  the  proposedlrule, 
we  explained  that  throughout  these 
sections,  we  would  use  the  term 
"primary  transport  enclosme" 
whenever  we  believed  the  term  was 
necessary  for  clarity.  In  other  places,  the 
proposed  regulations  specify  "primary 
enclosme  used  to  transport  marine 
mammals,"  and  we  believed  in  those 
places  that  the  intent  was  clear. 
Additionally,  all  of  these  sections 
appear  in  the  proposed  regulations 
under  the  heading  "Transportation 
Standards."  However,  in  reviewing  the 
proposed  rule,  we  realized  that  in  two 
places  we  inadvertently  failed  to  use 
either  the  term  "primary  transport 
enclosure"  or  "primary  enclosure  used 
to  transport  marine  mammals  "  These 
places  are  in  §  3.113(c)(2)  and  in 
§  3.114(d).  For  consistency,  we  are 
changing  "primary  enclosure"  to 
"primary  transport  enclosure"  in  these 
two  places. 

Section  3.116    Care  in  Transit 

Proposed  §  3.116  contains 
requirements  for  the  care  of  marine 
mammals  in  transit. 

Paragraph  (a)  of  proposed  §  3.116 
includes  the  requirement  that,  if  the 
attending  veterinarian  does  not 
accompany  the  marine  mammal  during 
transit,  communication  with  the 
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attending  veterinarian  must  be 
maintained  in  accordance  with  9  CFR 
part  2.  §  2.40(b)(3).  Section  2.40 
contains  requirements  for  adequate 
veterinary  care  of  any  animal  covered 
under  the  Act  that  is  maintained  by  a 
dealer  or  exhibitor.  Paragraph  (b)(3)  of 
§  2.40  requires,  among  other  things,  that 
there  be  daily  observations  of  all 
animals  to  assess  their  health  and  well- 
being  and  that  there  be  a  mechanism  of 
direct  and  frequent  communication  so 
that  timely  and  accurate  information  on 
problems  of  animal  health,  behavior, 
and  well-being  can  be  conveyed  to  the 
attending  veterinarian. 

One  commenter  said  that  we  should 
also  reference  the  requirements  of  9  CFR 
part  2,  §  2.33(b)(3),  in  proposed 
§  3.116(a).  The  conunenter  pointed  out 
that  §  2.40(b)(3)  concerns  only  marine 
mammals  maintained  by  dealers  and 
exhibitors,  while  §  2.33(b)(3)  concerns 
marine  mammals  maintained  by 
research  facilities. 

There  are  very  few  transports 
involving  marine  mammals  used  in 
research.  We  believe  the  Committee 
overlooked  the  reference  to  §  2.33(b)(3) 
for  this  reason.  The  common ter's 
suggestion  is,  however,  appropriate,  and 
we  are  adding  the  reference  to 
§  2.33(b)(3)  to  paragraph  (a)  of  proposed 
§3.116. 

General  Ckymments 

We  also  received  several  comments 
that  did  not  pertain  to  a  particular 
section  of  the  proposed  regulations. 
They  are  as  follows: 

One  conunenter  commended  the  work 
of  the  Committee  but  said  that  just 
because  everybody  agreed,  it  does  not 
mean  the  agreement  needs  to  be  a  mle; 
and  that  it  is  now  up  to  APHIS  to 
determine  if  all  the  agreements  reached 
need  to  become  rules. 

We  conducted  negotiated  rulemaking 
for  this  rule  under  the  Negotiated 
Rulemaking  Act  of  1990  (5  U.S.C.  561  et 
seq.)  and  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  I).  Under 
the  rules  governing  the  negotiated 
rulemaking  process,  and  in  accordance 
with  the  organizational  protocols 
established  by  the  Committee,  we 
agreed  to  publish  as  a  proposed  rule  any 
consensus  language  developed  during 
the  Conunittee  meetings  unless 
substantive  changes  were  made  as  a 
residt  of  authority  exercised  by  another 
Federal  Government  entity.  APHIS  was 
a  voting  member  of  the  Committee  and, 
therefore,  was  in  agreement  with  the 
consensus  language  published  in  the 
proposed  rule.  In  this  final  rule,  we 
have  exercised  our  oversight 
responsibility  and  have  made  minor 
changes  based  on  concerns  of 


commenters  when  we  believed  they 
were  necessary,  and  other  minor 
changes  when  deemed  appropriate. 

One  commenter  asked  tnat  the 
Committee  work  toward  consensus  on 
the  remaining  five  sections  of  the 
marine  mammal  regulations.  These  five 
are  §  §  3.102,  3.103,  3.104  (with  the 
exception  of  paragraph  (a)),  3.106,  and 
3.111.  These  sections  concern, 
respectively,  indoor  facilities,  including 
temperature,  ventilation,  and  lighting; 
outdoor  facilities;  space  requirements; 
water  quality;  and  swim-with-the- 
dolphin  programs.  Two  other 
commenters  were  particularly 
concerned  that  the  space  requirements 
in  §  3.104  (b)  and  (c)  and  the  water 
quality  requirements  in  §  3.106  were  not 
revised. 

The  charter  for  the  Committee  (under 
the  Federal  Advisory  Committee  Act) 
has  expired.  In  addition,  during  the 
negotiated  rulemaking  meetings,  the 
Committee  agreed  that  consensus  on  the 
remaining  five  sections  was  most  likely 
not  possible.  For  these  reasons,  we  have 
decided  to  draft  proposed  revisions  to 
these  sections  without  the  use  of 
negotiated  rulemaking.  We  plan  to 
publish  proposed  changes  for  these 
sections  in  die  near  future,  and  these 
changes  will  be  open  for  public 
comment. 

One  commenter  asked  that  we 
prohibit  physical  interactions  between 
captive  marine  mammals  and  the 
public,  particularly  in  public  petting 
and  feeding  displays.  The  commenter 
further  stated  that  the  proposed 
regulations  would  not  significantly 
improve  the  welfare  of  captive  cetaceans 
in  petting  and  feeding  displays.  We  are 
not  making  any  changes  based  on  this 
comment.  On  September  4,  1998,  APHIS 
published  in  the  Federal  Register  (63 
FR  47128-47151,  Docket  No.  93-076- 
10)  a  final  rule  establishing  standards 
for  swim-with-the-dolphin  interactive 
programs.  APHIS  is  evaluating  the 
issues  surrounding  these  programs,  and 
intends  to  publish  proposed 
amendments  to  interactive  program 
regulations  in  the  futiire. 

Another  commenter  generally 
opposed  captiu«,  breeding,  transport, 
and  public  display  of  cetaceans.  We  are 
not  making  any  changes  based  on  this 
comment.  It  is  not  within  our  authority 
imder  the  Act  to  prohibit  captivity  and 
display  of  marine  mammals.  We  believe 
that  the  regulations  finalized  in  this 
document  will  help  to  ensure  the  well- 
being  of  marine  mammals  in  captivity. 

One  commenter  recommended  setting 
a  maximiun  daily  period  during  which 
captive  marine  mammals  may  be 
viewed  by  hiunans.  The  commenter  said 
this  is  necessary  to  allow  marine 


mammals  time  to  meet  their  social  and 
physical  needs.  The  same  commenter 
also  asked  that  we  require  facilities  to 
provide  continual  access  to  refuge  areas 
for  marine  mammals  on  public  display, 
where  they  can  withdraw  fiom  both 
visitor  attention  and  other  activities. 

We  are  not  making  any  changes  based 
on  this  comment.  We  are  not  aware  of 
any  scientific  information  that  would 
support  provisions  to  limit  exhibition 
time  or  require  designated  areas  where 
marine  mammals  can  obtain  refuge  from 
being  viewed  by  the  public.  For  displays 
that  allow  the  public  to  enter  the 
animal's  enclosiue  (swim-with-the- 
dolphin  programs),  the  regulations 
provide  for  a  sanctuary  area  that  allows 
the  cetaceans  to  avoid  direct  human 
interaction  with  members  of  the  general 
public  if  they  choose,  and  limit  the 
amount  of  time  such  interaction  can 
take  place.  In  other  pools,  there  is 
sufficient  space  to  allow  animals  to 
distance  themselves  fiom  the  viewing 
public  if  they  desire. 

One  commenter  said  that,  in  general, 
the  care  in  the  commenter's  facility  is 
consistent  with  the  proposed  rule,  but 
the  proposed  rule  will  increase 
documentation  requirements,  imposing 
additional  paperwork  and 
administrative  burdens.  We  are  not 
making  any  changes  based  on  this 
comment.  We  recognize  that  additional 
documentation  can  seem  burdensome, 
especially  to  those  facilities  that 
maintain  a  high  level  of  care  for  their 
marine  manunals.  However,  the 
Committee  believed  that  the 
requirements  added  in  the  proposed 
rule  are  necessary  tcrverify  and  ensure 
that  all  facilities  are  complying  with  the 
regulations.  The  reporting  and 
recordkeeping  requirements  in  the 
proposed  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 

One  commenter  said  that  the 
proposed  mle  does  not  account  for  the 
special  requirements  of  research 
institutions.  Specifically,  the 
commenter  said  that  the  proposed 
regulations  do  not  address  the  need  for 
research  faculty,  graduate  students,  and 
post-doctorate  students  to  participate 
with  the  attending  veterinarian  and 
husbandry  personnel  in  decisions 
affecting  animal  training  and  research 
protocols,  and  the  proposed  regulations 
do  not  offer  a  role  for  the  Institutional 
Animal  Care  and  Use  Committee 
(lACUC). 

We  are  not  making  any  changes  based 
on  this  comment.  The  proposed 
regidations  do  not  prevent  research 
facilities  from  allowing  research  faculty, 
graduate  students,  and  post-doctorate 
students  to  participate  in  decisions 
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made  by  the  attending  veterinarian  and 
husbandry  personnel.  We  do  believe 
that  requiring  specific  qualified 
individuals  (the  attending  veterinarian 
or  husbandry  personnel)  to  be 
ultimately  responsible  for  certain 
decisions  is  necessary  to  ensiu«  proper 
care  of  the  animals  under  the  Act.  All 
lACUC  responsibilities  are  addressed  in 
9  CFR  part  2  of  the  regulations.  We  do 
not  believe  any  responsibilities  given  to 
the  attending  veterinarian  by  the 
proposed  regulations  are  in  conflict 
with  LACUC  responsibilities. 

Miscellaneous 

We  are  making  minor  editorial 
changes  for  clarity  and  consistency.  For 
example,  we  are  replacing  the  word 
"which"  with  the  word  "that"  and  the 
word  "shall"  with  the  word  "must" 
where  appropriate.  None  of  these 
changes  affects  the  meaning  or  intent  of 
the  regulations. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  amends  the  Animal  Welfare 
Act  regulations  concerning  the  hiunane 
handling,  care,  treatment,  and 
transportation  of  marine  mammals  in 
captivity.  These  regulations  were 
developed  by  the  Marine  Mammal 
Negotiated  Rulemaking  Advisory 
Committee  and  APHIS  and  are 
necessary  to  ensure  the  minimiun 
standards  for  the  humane  handling, 
care,  treatment,  and  transportation  of 
marine  mammals  in  captivity  are  based 
on  current  general,  industry,  and 
scientific  knowledge  and  experience. 

There  are  116  establishments  that 
contain  marine  mammals  in  the  United 
States:  40  aquariiuns,  70  zoos,  and  6 
research  facilities.  Of  the  aquariiuns,  28 
are  private,  5  belong  to  small  cities,  and 
7-  are  owned  by  States.  Of  the  zoos,  19 
are  private,  12  are  owned  by  large  cities, 
23  are  owned  by  small  cities,  3  are 
owned  by  counties,  and  13  belong  to 
States.  Of  the  research  facilities,  two  are 
privately  owned  and  four  are  owned  by 
the  public  (such  as  State  universities). 
The  average  annual  revenue  for  an 
establishment  is  approximately  $1.46 
million.  Nearly  95  percent  of  the 
establishments  have  annual  revenues  of 
less  than  $5  million  and,  thus,  are 


considered  to  be  small  according  to  the 
Small  Business  Administration  size 
standards.!  There  were  1,429  marine 
manunals  in  these  establishments 
diuing  FY  1997.  These  included  357 
Group  I  cetaceans,  89  Group  n 
cetaceans,  796  Group  I  pinnipeds,  16 
Group  II  pinnipeds,  39  sirenians,  21 
mustelidae  and  111  polar  bears.  (Group 
designations  for  cetaceans  and 
pinnipeds  are  as  shown  in  Table  III  of 
§  3.104  of  the  regulations.)  The  Atiantic 
bottlenose  dolphin,  harbor  seal, 
California  sea  lion,  and  polar  bear  are 
the  predominant  varieties  of  captive 
marine  mammals,  accounting  for 
approximately  74  percent  of  the  total 
number  of  captive  marine  mammals. 
The  second  largest  group  includes  the 
West  Indian  manatee,  walrus,  common 
dolphin.  Pacific  bottlenose  dolphin,  and 
Atlantic  white-sided  dolphin.  These 
represented  13.3  percent  of  the  total 
number  of  captive  marine  mammals  in 
FY  1997. 

Arboreta  and  botanical  or  zoological 
gardens  comprise  an  important 
subgroup  of  the  amusement  parks 
industry,  generating  more  than  $653 
million  in  revenues  and  attracting  close 
to  50  million  visitors  annually.  There 
were  448  establishments  in  this 
subgroup  in  1997,  including  the  116 
that  are  regulated  for  marine  mammals. 
About  27  percent  of  these  are  operated 
for-profit;  the  rest  are  nonprofit 
organizations  owned  publicly  by  States, 
counties,  or  cities,  or  owTied  privately. 
Ten  percent  of  the  116  facilities 
regulated  for  marine  mammals  display 
regulated  captive  marine  mammals 
exclusively;  the  others  may  exhibit  a 
combination  of  marine  mammals  and 
terrestrial  animals.  Some  facilities 
licensed  to  exhibit  marine  mammals 
host  only  a  single  variety  of  marine 
mammal  (e.g.,  only  dolphins,  only 
harbor  seals,  or  only  polar  bears). 
Marine  mammals  account  for  a  very 
small  fraction  of  all  animals  in  captivity, 
which  number  in  the  hundreds  of 
species. 

Most  facilities  exhibiting  marine 
mammals  charge  admission  fees. 
Overall,  visitor  admission  fees  cover 
less  than  30  percent  of  the  annual 
budget  of  zoos  and  aquariums,  although 
the  fees  vary  substantially  between 
facilities.  A  few  facilities,  mostly  those 
that  are  city  owned,  do  not  charge 
visitors  for  admission.  Fees  range  from 
$1  to  $41  for  adults,  from  $0  to  $33  for 
children,  and  from  $0  to  $36  for  seniors. 


Admission  rates  to  the  for-profit 
facilities  are  higher  than  those  of 
nonprofit  facilities,  which  have  some  of 
their  budget  covered  through 
appropriations  and  donations. ^  If  the 
provisions  of  this  rule  significanUy 
increase  the  operational  expenses  of  a 
facility,  admission  fees  for  that  facility 
could  be  increased.  However,  the 
increases  in  operational  expenses  as  a 
result  of  this  rule  should  not  have  any 
significant  effect  on  entrance  fees  in 
most  facilities. 

Other  than  admission  charges,  these 
facilities  often  generate  income  by 
renting  space  for  large  group  functions 
such  as  family  reunions,  wedding 
receptions,  and  corporate  parties.  City- 
and  State-owned  facilities  finance  their  . 
budgets  through  annual  appropriations, 
membership  sales,  concessions,  grants, 
and  donations.  The  principal  sources  of 
income  for  privately  owned,  nonprofit 
establishments  include  food  service, 
funding  drives,  membership  dues,  gift 
shops,  grants,  and  donations.  Many 
facilities  encourage  membership 
through  yearly  passes  that  also  provide 
members  of  one  facility  with  access  to 
other  similar  facilities.  Some  zoos  off^er 
guided  excursions  to  other  parts  of  the 
world.  A  portion  of  the  generated 
income  is  often  directed  to  conservation 
efforts. 

This  rule  is  intended  to  result  in 
clearer,  more  easily  understood 
regulatory  language  and  enhanced  levels 
of  care  for  marine  mammals. 
Alternatives  to  this  rule  were  well 
discussed  and  debated  during  the 
course  of  the  negotiated  rulemaking 
meetings,  and  the  consensus  language 
reflects  the  best  efi^orts  of  all 
participating  parties  to  ensure  the  health 
and  well-being  of  marine  mammals  in 
captivity. 

Several  of  the  amendments  simplify 
and  clarify  the  language  of  the  existing 
requirements  without  requiring  any 
substantial  changes.  Some  of  the 
amendments  will  result  in  some 
additional  costs  for  facilities  housing 
marine  manunals  if  they  are  not  already 
in  compliance  with  these  standards. 
Since  approximately  90  percent  of  the 
facilities  already  meet  the  standards  set 
by  consensus  and  already  practice 
sound  marine  mammal  husbandry,  costs 
for  them  should  be  unaffected.  For  the 
remaining  facilities,  increased  costs  as  a 
result  of  this  rule  will  likely  be  passed 
on  to  the  public  in  the  form  of  increased 
admission  fees  or  will  result  in  changes 


■  Arboreta  and  botanical  or  zoological  gardens 
with  less  than  $5  million  in  annual  revenues  are 
cla.ssified  as  being  small  according  to  the  Small 
Business  Administration  guide  for  defining 
industries  for  size  standards.  Source:  13  CFR 
121.201,  SIC  0272.  p.  354. 


^  Much  of  the  admission  fee  information  was 
obtained  from  Internet  home  pages  of  aquariums 
and  botanical  and  zoological  gardens.  Data  obtained 
from  the  home  pages  were  checked  with  recorded 
messages  of  many  of  the  facilities. 
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in  the  fecility's  collection  size  or 
diversity. 

While  it  is  difficult  to  quantify  all  the 
benefits  of  this  rule,  the  conditions  of 
captive  marine  mammals  are  expected 
to  improve  as  a  result  of  this  action.  As 
stated  above,  we  believe  that 
approximately  90  percent  of  licensed 
marine  mammal  facilities  are  already 
meeting  or  exceeding  the  requirements 
of  this  rule.  Therefore,  the  effect  of  the 
requirements  will  be  most  apparent 
within  the  approximately  10  percent  of 
licensed  marine  mammal  facilities  that 
are  not  already  meeting  or  exceeding 
these  requirements.  The  requirements 
that  will  likely  have  the  most  effect  on 
these  facilities  are  the  requirements  that 
clarify  veterinary  care  for  marine 
miimmals.  Preventive  care  during 
annual  or  semiannual  examinations  may 
potentially  reduce  emergency  veterinary 
costs  and  result  in  fewer  marine 
mammal  deaths  because  of  improved 
health  of  the  animals.  Healthier  animals 
should  also  have  an  increased  life 
expectancy  and  improved  reproductive 
outcomes.  In  general,  we  expect  that  any 
improvements  in  the  care  and 
maintenance  of  marine  mammals  may 
be  reflected  in  lower  levels  of  animal 
distress  and  suffering  and  improved 
quality  of  life.  In  addition,  improved 
conditions  for  captive  marine  mammals 
should  result  in  increased  satisfaction 
for  members  of  the  public  who  view 
these  animals  in  zoos  and  aquariums. 

The  following  provisions  of  this  ruje 
could  generate  minor  cost  increases  in 
facilities  that  do  not  already  meet  these 
standards. 

Sections.  101  currently  requires 
facilities  to  have  a  contingency  plan 
addressing  relocation  during  an 
emergency  or  natural  disaster.  This  final 
rule  will  require  that  additional  and 
more  detailed  contingency  plans  be 
kept. 

In  §  3.105,  we  will  require  that  a  daily 
record  of  animal  feeding  be  kept  by  an 
employee  or  attendant  of  the  facility, 
noting  daily  food  constunption  of  the 
marine  mammals  in  the  facility. 
Individual  feeding  records  will  have  to 
be  maintained  at  the  focility  for  a  period 
of  1  year.  Personnel  costs  to  provide  for 
planning,  observation,  documentation, 
and  record  maintenance  may  increase  as 
a  result  of  these  requirements, 
depending  on  present  staffing. 


In  §  3.108,  we  are  expanding  the 
training  requirements  for  employees  and 
attendants.  Facilities  will  have  to 
provide  and  document  participation  in, 
and  successful  completion  of,  a  facility 
training  course  by  a  sufficient  number  of 
employees.  (This  means  a  number 
sufficient  to  maintain  the  prescribed 
level  of  husbemdry  set  forth  in  the 
regulations.)  Training  will  need  to  be 
done  under  the  direct  supervision  of 
experienced  trainers  who  meet 
professionally  recognized  standards  for 
their  own  experience  and  training.  The 
length  of  such  training  sessions  is 
estimated  here  to  be  about  4  hours  for 
each  trainee.  Any  increase  in  costs  as  a 
result  of  this  requirement  will  depend 
on  the  current  training  practice  of  a 
facility. 

In  §  3.109,  we  are  requiring  a  written 
plan  for  any  animals  kept  in  isolation. 
The  plan  must  be  approved  by  the 
attending  veterinarian  and  developed  in 
consultation  with  the  husbandry/ 
training  staff  of  the  facility.  The  plan 
must  include  justification  for  the  length 
of  time  an  animal  will  be  isolated,  the 
type  and  frequency  of  enrichment  used 
to  ofiiset  the  separation  or  isolation,  the 
interactions  planned,  and  provision  for 
a  periodic  review  by  the  attending 
veterinarian.  At  present,  there  are  not 
more  than  20  animals  being  housed 
separately  throughout  the  country.  Such 
record  preparation  and  review  by 
professionals  will  probably  not  require 
more  than  30  minutes  per  animal  per 
week. 

In  §3.110,  we  are  adding  medical 
recordkeeping  requirements  for  each 
animal.  This  will  probably  not  entail 
more  than  30  minutes  for  each  animal 
twice  per  year.  We  are  also  adding 
requirements  concerning  examinations 
of  marine  mammals  by  the  attending 
veterinarian.  All  marine  mammals  in  a 
facility  will  have  to  be  visually 
examined  at  least  semiannually  and 
physically  examined  when  deemed 
necessary,  except  that  cetaceans  and 
sirenians  will  have  to  be  physically 
examined  at  least  annually.  The 
physical  examinations  will  have  to 
include  a  hands-on  physical 
examination,  hematology  and  blood 
chemistry,  and  other  diagnostic  tests  as 
determined  by  the  attending 
veterinarian.  Examinations  take  an 


average  of  approximately  2  hours  per 
animal.  In  §  3.110  will  also  require  that 
both  a  preliminary  and  final  necropsy 
report  be  completed  by  the  attending 
veterinarian.  While  most  facilities 
currently  provide  preliminary  and  final 
reports,  only  one  necropsy  report  is 
required  under  current  regulations. 

In  §  3.112.  we  will  require  that  a 
health  certificate,  and  possibly  an 
acclimation  certificate,  signed  by  the 
attending  veterinarian  accompany  each 
animal  that  is  moved  to  another  facility. 
Issuance  of  these  certificates  should  not 
take  more  than  15  minutes  per  animal, 
with  an  average  of  two  animals  moving 
per  facility  per  year. 

In  §  3.116,  we  will  require  that  any 
transport  of  a  marine  mammal  for  longer 
than  2  hours  duration  requires 
preparation  of  a  transport  plan. 
Preparing  such  transport  plans  should 
take  about  1/2  to  2  hours,  depending  on 
the  circumstances.  Most  facilities 
transport  marine  manunals  fewer  than 
two  times  per  year.  Facilities  that         \ 
transport  marine  mammals  often  have 
protocols  already  in  place  to  address 
this  issue.  We  will  require  that  certain 
pregnant  marine  mammals,  unweaned 
young,  nursing  mothers  with  young,  and 
marine  mammals  with  certain  medical 
conditions  be  transported  only  after 
approval  of  the  attending  veterinarian 
and  with  a  determination  by  the 
attending  veterinarian  as  to  whether  a 
veterinarian  should  accompany  the 
marine  mammal  during  transport.  We 
estimate  that  not  more  than  five  marine 
memimals  that  fit  one  of  these  categories 
are  transported  per  year.  We  will  also 
require  that  an  employee  or  attendant 
travel  with  polar  bears  being  transported 
to  provide  care  for  the  animal. 
Nationally,  not  more  than  10  polar  bears 
are  transported  per  year;  an  average 
transport  by  land  takes  about  12  hours. 

Taken  together,  these  requirements 
could  result  in  total  increase  in 
expenditures  of  about  $473,000  for  all 
regulated  facilities  together  (see  Table  A 
for  details).  This  would  yield  an  average 
increase  in  expenditures  of  $378  per 
animal  per  year  or  about  $1 .04  per 
animal  per  day.  The  table  below  details 
the  potential  additional  expenses  for 
marine  mammal  facilities  as  a  result  of 
the  requirements  in  this  rule. 
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Table  A.— Additional  Costs  of  Recordkeeping  and  Training  Requirements  for  All  Regulated  Marine  Mammal 

Facilities  Combined 

'  [Time  In  hours] 


Section 

Nonprofes- 
sional staff 
($15/hour)^ 

Professional 

staff 
($20/hour)2 

Veterinarian 
($25/hour)3 

Total  value  in 
dollars 

3.101 

58 

$1,160.00 

329,150.00 

32,480.00 

250.00 

104,485.00 

1,305.00 

3.312.50 

3.105 ; 

21,170 
928 

464 

ib 

1,893 
29 

S60.5 

3.108 

928 

3.109  

3.110  

'•2,aS8 
29 

3.1 12  

3.116  

120 

Total  Hours  

22,218 

3.873 

2,456.5 

Total  Cost 

$333,270 

$77,460 

$61,412.50 

472,142.50 

Note:  \  2, 3 Denotes  estimated  hourly  wages  of  nonprofessional  attendant,  nonveterinahan  professional,  and  veterinarian  professional  resoec- 
Hvely.  r-  •     -K 

*  Represents  numt)er  of  hematology  and  blood  chemistry  tests  t>ased  on  two  tests  per  marine  mammal  per  year.  Average  cost  of  each  test  is 
at)Out  $20.  However,  the  cost  of  tests  varies  depending  on  volume  and  whether  the  tests  are  done  in  private  laboratories  or  on  site  Additionally 
most  facilities  are  already  doing  this  testing. 

5  Represents  approval  of  1  transport  plan  per  year  per  facility  (116  facilities)  at  30  minutes  each  and  approval  of  transport  for  5  marine  mam- 
mals with  medical  conditions  per  year  at  30  minutes  each. 


Because  this  regulatory  action  was 
initiated  at  the  request  of  the  major 
stakeholders  and  was  imdertaken  using 
negotiated  rulemaking,  the  resulting 
rule  is  broadly  supported  by  affected 
groups.  Additionally,  since  90  percent 
of  licensed  marine  mammal  facilities  are 
already  meeting  or  exceeding  the 
requirements,  the  actual  economic  effect 
of  this  rule  is  expected  to  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
preisent  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 


recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  OM6  control  number 
0579-0115. 

List  of  Subiects  in  9  CFR  Part  3 

Animal  welfare.  Marine  mammals, 
Pets,  Reporting  and  recordkeeping 
requirements.  Research.  Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  3  as  follows: 

PART  3— STANDARDS 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22. 
2.80,  and  371.7. 

2.  Section  3.101  is  revised  to  read  as 
follows: 

§3.101    Facilities,  generaL 

(a)  Construction  requirements.  (1) 
Indoor  and  outdoor  housing  facilities  for 
marine  mammals  must  be  structurally 
sound  and  must  be  maintained  in  good 
repair  to  protect  the  animals  from 
injury,  to  contain  the  animals  within  the 
facility,  and  to  restrict  the  entrance  of 
unwanted  animals.  Lagoon  and  similar 
natural  seawater  facilities  must 
maintain  effective  barrier  fences 
extending  above  the  high  tide  water 
level,  or  other  appropriate  measures,  on 
all  sides  of  the  enclosure  not  contained 
by  dry  land  to  fulfill  the  requirements 
of  this  section. 

(2)  All  marine  mammals  must  be 
provided  with  protection  from  abuse 
and  harassment  by  the  viewing  public 
by  the  use  of  a  sufficient  number  of 
uniformed  or  readily  identifiable 


employees  or  attendants  to  supervise 
the  viewing  public,  or  by  physical 
barriers,  such  as  fences,  walls,  glass 
partitions,  or  distance,  or  any 
combination  of  these. 

(3)  All  surfaces  in  a  primary  enclosure 
must  be  constructed  of  durable, 
nontoxic  materials  that  facilitate 
cleaning,  and  disinfection  as 
appropriate,  sufficient  to  maintain  water 
quality  parameters  as  designated  in 

§  3.106.  All  surfaces  must  be  maintained 
in  good  repair  as  part  of  a  regidar. 
ongoing  maintenance  program.  All 
bcilities  must  implement  a  written 
protocol  on  cleaning  so  that  surfaces  do 
not  constitute  a  health  hazard  to 
animals. 

(4)  Facilities  that  utilize  natural  water 
areas,  such  as  tidal  basins,  bays,  or 
estuaries  (subject  to  natural  tidewater 
action),  for  housing  marine  mammals 
are  exempt  from  the  drainage 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(b)  Water  and  power  supply.  Reliable 
and  adequate  sources  of  water  and 
electric  power  must  be  provided  by  the 
facility  housing  marine  mammals. 
Written  contingency  plans  must  be 
submitted  to  and  approved  by  the 
Deputy  Administrator  regarding 
emergency  sources  of  water  and  electric 
power  in  the  event  of  failure  of  the 
primary  sources,  when  such  failure 
could  reasonably  be  expected  to  be 
detrimental  to  the  good  health  and  well- 
being  of  the  marine  mammals  housed  in' 
the  facility.  Contingency  plans  must 
include,  but  not  be  limited  to,  specific 
animal  evacuation  plans  in  the  event  of 
a  disaster  and  should  describe  back-up 
systems  and/or  arrangements  for 
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relocating  marine  mammals  requiring 
artificially  cooled  or  heated  water.  If  the 
emergency  contingency  plan  includes 
release  of  marine  mammals,  the  plan 
must  include  provision  for  recall 
training  and  retrieval  of  such  animals. 

(c)  Drainage.  (1)  Adequate  drainage 
must  be  provided  for  all  primary 
enclosure  pools  and  must  be  located  so 
that  all  of  the  water  contained  in  such 
pools  may  be  effectively  eliminated 
when  necessary  for  cleaning  the  pool  or 
for  other  purposes.  Drainage  effluent 
from  primary  enclosure  pools  must  be 
disposed  of  in  a  manner  that  complies 
with  all  applicable  Federal,  State,  and 
local  pollution  control  laws. 

(2)  Drainage  must  be  provided  for 
primary  enclosures  and  areas 
immediately  surrounding  pools.  All 
drain  covers  and  strainers  must  be 
securely  fastened  in  order  to  minimize 
the  potential  risk  of  animal  entrapment. 
Drains  must  be  located  so  as  to  rapidly 
eliminate  excess  water  (except  in  pools). 
Drainage  effluent  must  be  disposed  of  in 
a  manner  that  complies  with  all 
applicable  Federal,  State,  and  local 
pollution  control  laws. 

(d)  Storage.  Supplies  of  food  must  be 
stored  in  facilities  that  adequately 
protect  such  supplies  from 
deterioration,  spoilage  (harmful 
microbial  growth),  and  vermin  or  other 
contamination.  Refrigerators  and 
freezers  (or  chilled  and/or  iced  coolers 
for  under  12  hoius)  must  be  used  for 
perishable  food.  No  substances  that  are 
known  to  be  or  may  be  toxic  or  harmful 
to  marine  mammals  may  be  stored  or 
maintained  in  the  marine  mauunal  food 
storage  or  preparation  areas,  except  that 
cleaning  agents  may  be  kept  in  seciued 
cabinets  designed  and  located  to 
prevent  food  contamination.  Food, 
supplements,  and  medications  may  not 
be  used  beyond  commonly  accepted 
shelf  life  or  date  listed  on  the  label. 

(e)  Waste  disposal.  Provision  must  be 
made  for  the  removal  and  disposal  of 
animal  and  food  wastes,  dead  animals, 
trash,  and  debris.  Disposal  facilities 
must  be  provided  and  operated  in  a 
manner  that  will  minimize  odors  and 
the  risk  of  vermin  infestation  and 
disease  hazards.  All  waste  disposal 
procedures  must  comply  with  all 
applicable  Federal,  State,  and  local  laws 
pertaining  to  pollution  control, 
protection  of  the  enviromnent,  and 
public  health. 

(f)  Employee  washroom  facilities. 
Washroom  facilities  containing  basins, 
sinks,  and,  as  appropriate,  showers, 
must  be  provided  and  conveniently 
located  to  maintain  cleanliness  among 
employees,  attendants,  and  volunteers. 
These  facilities  must  be  cleaned  and 
sanitized  daily. 


(g)  Enclosure  or  pool  environmental 
enhancements.  Any  nonfood  objects 
provided  for  the  entertainment  or 
stimulation  of  marine  manunals  must  be 
of  sufficient  size  and  strength  to  not  be 
ingestible,  readily  breakable,  or  likely  to 
cause  injury  to  marine  mammals,  and  be 
able  to  be  cleaned,  sanitized,  and/or 
replaced  effectively. 

3.  In  §  3.104,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  3.1 04    Space  requirements. 

(a)  General.  Marine  manunals  must  be 
housed  in  primary  enclosiues  that 
comply  with  the  minimnin  space 
requirements  prescribed  by  this  part. 
These  enclosiues  must  be  constructed 
and  maintained  so  that  the  animals 
contained  within  are  provided  sufficient 
space,  both  horizontally  and  vertically, 
to  be  able  to  make  normal  postiual  and 
social  adjustments  with  adequate 
freedom  of  movement,  in  or  out  of  the 
water.  (An  exception  to  these 
requirements  is  provided  in  §  3.110(b) 
for  isolation  or  separation  for  medical 
treatment  and/or  medical  training.) 
Enclosures  smaller  than  required  by  the 
standards  may  be  temporarily  used  for 
nonmedical  training,  breeding,  holding, 
and  transfer  purposes.  If  maintenance  in 
such  enclosiues  for  nonmedical 
training,  breeding,  or  holding  is  to  last 
longer  than  2  weeks,  such  extension 
must  be  justified  in  writing  by  the 
attending  veterinarian  on  a  weekly 
basis.  If  maintenance  in  such  enclosures 
for  transfer  is  to  last  longer  than  1  week, 
such  extension  must  be  justified  in 
writing  by  the  attending  veterinarian  on 
a  weekly  basis.  Any  enclosure  that  does 
not  meet  the  minimum  space 
requirement  for  primary  eiudosures 
(including,  but  not  limited  to,  medical 
pools  or  enclosures,  holding  pools  or 
enclosures,  and  gated  side  pools  smaller 
than  the  Tniniiniim  space  requirements) 
may  not  be  used  for  permanent  housing 
purposes.  Rotating  animals  between 
enclosures  that  meet  the  minimum 
space  requirements  and  enclosures  that 
do  not  is  not  an  acceptable  means  of 
complying  with  the  minimum  space 
requirements  for  primary  enclosures. 
•        •        •        *        * 

4.  Section  3.105  is  revised  to  read  as 
follows: 

§3.105    Feeding. 

(a)  The  food  for  marine  mammals 
must  be  wholesome,  palatable,  and  free 
from  contamination  and  must  be  of 
sufficient  quantity  and  nutritive  value  to 
maintain  marine  mammals  in  a  state  of 
good  health.  The  diet  must  be  prepared 
with  consideration  for  foctors  such  as 
age,  species,  condition,  and  size  of  the 


marine  mammal  being  fed.  Marine 
mammals  must  be  offered  food  at  least 
once  a  day,  except  as  directed  by  the 
attending  veterinarian. 

fb)  Food  receptacles,  if  used,  must  be 
located  so  as  to  be  accessible  to  all 
marine  manunals  in  the  same  primary 
enclosure  and  must  be  placed  so  as  to 
minimize  contamination  of  the  food 
they  contain.  Such  food  receptacles 
must  be  cleaned  and  sanitized  after  each 
use. 

(c)  Food,  when  given  to  each  marine 
mammal  individually,  must  be  given  by 
an  employee  or  attendant  responsible  to 
management  who  has  the  necessary 
knowledge  to  assiue  that  each  marine 
mammal  receives  an  adequate  quantity 
of  food  to  maintain  it  in  good  health. 
Such  employee  or  attendant  is  required^ 
to  have  the  ability  to  recognize 
deviations  from  a  normal  state  of  good 
health  in  each  marine  manunal  so  that 
the  food  intake  can  be  adjusted 
accordingly.  Inappetence  exceeding  24 
hours  must  be  reported  immediately  to 
the  attending  veterinarian.  Public 
feeding  may  be  permitted  only  in  the 
presence  and  under  the  supervision  of 

a  sufficient  number  of  knowledgeable, 
uniformed  employees  or  attendants. 
Such  employees  or  attendants  must 
assure  that  the  marine  manunals  are 
receiving  the  proper  amount  and  type  of 
food.  Only  food  supplied  by  the  facility 
where  the  marine  mammals  are  kept 
may  be  fed  to  the  marine  mammals  by 
the  public.  Marine  mammal  feeding 
records  noting  the  estimated  individual 
daily  consumption  must  be  maintained 
at  the  facility  for  a  period  of  1  year  and 
must  be  made  available  for  APHIS 
inspection.  For  marine  mammals  that 
are  individually  fed  and  not  subject  to 
public  feeding,  the  feeding  records 
shoidd  reflect  an  accurate  accoiuit  of 
food  intake;  for  animals  fed,  in  part,  by 
the  public,  and  for  large,  group-fed 
colonies  of  marine  mammals  where 
individual  rations  are  not  practical  or 
feasible  to  maintain,  the  daily  food 
consumption  should  be  estimated  as 
precisely  as  possible. 

(d)  Food  preparation  and  handling 
must  be  conducted  so  as  to  assure  the 
wholesomeness  and  nutritive  value  of 
the  food.  Frozen  fish  or  other  frtizen 
food  must  be  stored  in  freezers  that  are 
maintained  at  a  maximum  temperature 
of  - 18  °C  (0  "F).  The  length  of  time    ' 
food  is  stored  and  the  method  of  storage, 
the  thawing  of  frozen  food,  and  the 
maintenance  of  thawed  food  must  be 
conducted  in  a  maimer  that  will 
minimize  contamination  and  that  will 
assure  that  the  food  retains  nutritive 
value  and  wholesome  quality  until  the 
time  of  feeding.  When  food  is  thawed  in 
standing  or  running  water,  cold  water 
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must  be  used.  All  foods  must  be  fed  to 
the  marine  mammals  within  24  hours 
following  the  removal  of  such  foods 
from  the  freezers  for  thawing,  or  if  the 
food  has  been  thawed  under 
refrigeration,  it  must  be  fed  to  the 
marine  mammals  within  24  hours  of 
thawing. 

5.  Section  3.107  is  revised  to  read  as 
follows: 

§3.107    Sanitation. 

(a)  Primary  enclosures.  (1)  Animal 
and  food  waste  in  areas  other  than  the 
pool  of  water  must  be  removed  from  the 
primary  enclosures  at  least  daily,  and 
more  often  when  necessary,  in  order  to 
provide  a  clean  environment  and 
minimize  health  and  disease  hazards. 

(2)  Particulate  animal  and  food  waste, 
trash,  or  debris  that  enters  the  primary 
enclosure  pools  of  water  must  be 
removed  at  least  daily,  or  as  often  as 
necessary,  to  maintain  the  required 
water  quality  and  to  minimize  health 
and  disease  hazards  to  the  marine 
mammals. 

(3)  The  wall  and  bottom  surfaces  of 
the  primary  enclosure  pools  of  water 
must  be  cleaned  as  often  as  necessary  to 
maintain  proper  water  quality.  Natiual 
organisms  (such  as  algae,  coelenterates, 
or  molluscs,  for  example)  that  do  not 
degrade  water  quality  as  defined  in 

§  3.106,  prevent  proper  maintenance,  or 
pose  a  health  or  disease  hazard  to  the 
animals  are  not  considered 
contaminants. 

(b)  Food  preparation.  Equipment  and 
utensils  used  in  food  preparation  must 
be  cleaned  and  sanitized  after  each  use. 
Kitchens  and  other  food  handling  areas 
where  animal  food  is  prepared  must  be 
cleaned  at  least  once  daily  and  sanitized 
at  least  once  every  week.  Sanitizing 
must  be  accomplished  by  washing  with 
hot  water  (8  °C,  180  °F,  or  higher)  and 
soap  or  detergent  in  a  mechanical 
dishwasher,  or  by  washing  all  soiled 
surfaces  with  a  detergent  solution 
followed  by  a  safe  and  effective 
disinfectant,  or  by  cleaning  all  soiled 
surfaces  with  live  steam.  Substances 
such  as  cleansing  and  sanitizing  agents, 
pesticides,  and  other  potentially  toxic 
agents  must  be  stored  in  properly 
labeled  containers  in  secured  cabinets 
designed  and  located  to  prevent 
contamination  of  food  storage 
preparation  surfaces. 

(c)  Housekeeping.  Buildings  and 
grounds,  as  well  as  exhibit  areas,  must 
be  kept  clean  and  in  good  repair.  Fences 
must  be  maintained  in  good  repair. 
Primary  enclosures  housing  marine 
mammals  must  not  have  any  loose 
objects  or  sharp  projections  and/or 
edges  which  may  cause  injury  or  trauma 


to  the  marine  manunals  contained 
therein. 

(d)  Pest  control.  A  safe  and  effective 
program  for  the  control  of  insects, 
ectoparasites,  and  avian  and 
mammalian  pests  must  be  established 
and  maintained.  Insecticides  or  other 
such  chemical  agents  must  not  be 
applied  in  primary  enclosures  housing 
marine  mammals  except  when  deemed 
essential  by  an  attending  veterinarian. 

6.  Section  3.108  is  revised  to  read  as 
follows: 

§  3.1 08    Employees  or  attendants. 

(a)  A  sufficient  number  of  adequately 
trained  employees  or  attendants, 
responsible  to  management  and  working 
in  concert  with  the  attending 
veterinarian,  must  be  utilized  to 
maintain  the  prescribed  level  of 
husbandry  practices  set  forth  in  this 
subpart.  Such  practices  must  be 
conducted  under  the  supervision  of  a 
marine  mammal  caretaker  who  has 
demonstrable  experience  in  marine 
mammal  husbandry  and  care. 

(b)  The  facility  wiU  provide  and 
document  participation  in  and 
successful  completion  of  a  facility 
training  course  for  such  employees.  This 
training  course  will  include,  but  is  not 
limited  to,  species  appropriate 
husbandry  techniques,  animal  handling 
techniques,  and  information  on  proper 
reporting  protocols,  such  as 
recordkeeping  and  notification  of 
veterinary  staff  for  medical  concerns. 

(c)  Any  training  of  marine  mammals 
must  be  done  by  or  under  the  direct 
supervision  of  experienced  trainers. 

(d)  Trainers  ana  handlers  must  meet 
professionally  recognized  standards  for 
experience  and  training. 

7.  Section  3.109  is  revised  to  read  as 
follows: 

« 

§3.109    Separation. 

Marine  mammals,  whenever  known  to 
be  primarily  social  in  the  wild,  must  be 
housed  in  their  primary  enclosure  with 
at  least  one  compatible  animal  of  the 
same  or  biologically  related  species, 
except  when  the  attending  veterinarian, 
in  consultation  with  the  husbandry/ 
training  staff,  determines  that  such 
housing  is  not  in  the  best  interest  of  the 
marine  mammal's  health  or  well-being. 
However,  marine  mammals  that  are  not 
compatible  must  not  be  housed  in  the 
same  enclosure.  Marine  mammals  must 
not  be  housed  near  other  animals  that 
cause  them  unreasonable  stress  or 
discomfort  or  interfere  with  thefr  good 
health.  Animals  housed  separately  must 
have  a  urritten  plan,  approved  by  the 
attending  veterinarian,  developed  in 
consultation  with  the  husbandry/ 
training  staff,  that  includes  the 


justification  for  the  length  of  time  the 
animal  will  be  kept  separated  or 
isolated,  information  on  the  type  and 
fi^quency  of  eruichment  and 
interaction,  if  appropriate,  and 
provisions  for  periodic  review  of  the 
plan  by  the  attending  veterinarian. 
Marine  mammals  that  are  separated  for 
nonmedical  purposes  must  be  held  in 
facilities  that  meet  minimum  space 
requirements  as  outlined  in  §  3.104. 

8.  Section  3.110  is  revised  to  read  as 
follows: 

§  3.1 1 0    Veterinary  care. 

(a)  Newly  acquired  marine  manunals 
must  be  isolated  from  resident  marine 
manunals.  Animals  with  a  known 
medical  history  must  be  isolated  unless 
or  until  the  newly  acquired  animals  can 
be  reasonably  determined  to  be  in  good 
health  by  the  attending  veterinarian. 
Animals  without  a  known  medical 
history  must  be  isolated  until  it  is 
determined  that  the  newly  acquired 
animals  are  determined  to  be  in  good 
health  by  the  attending  veterinarian. 
Any  communicable  disease  condition  in 
a  newly  acquired  marine  manunal  must 
be  remedied  before  it  is  placed  with 
resident  marine  mammals,  unless,  in  the 
judgment  of  the  attending  veterinarian, 
the  potential  benefits  of  a  resident 
animal  as  a  companion  to  the  newly 
acquired  animal  outweigh  the  risks  to 
the  resident  animal. 

(b)  Holding  facilities  must  be  in  place 
and  available  to  meet  the  needs  for 
isolation,  separation,  medical  treatment, 
and  medical  training  of  marine 
mammals.  Marine  mammals  that  are 
isolated  or  separated  for  nonmedical 
purposes  must  be  held  in  facilities  that 
meet  minimum  space  requirements  as 
outlined  in  §3.104.  Holding  facilities 
used  only  for  medical  treatment  and 
medical  training  need  not  meet  the 
minimum  space  requirements  as 
outlined  in  §  3.104.  Holding  of  a  marine 
mammal  in  a  medical  treatment  or 
medical  training  enclosure  that  does  not 
meet  minimum  space  requirements  for 
periods  longer  than  2  weeks  must  be 
noted  in  the  animal's  medical  record 
and  the  attending  veterinarian  must 
provide  a  justification  in  the  animal's 
medical  record.  If  holding  in  such 
enclosures  for  medical  treatment  and/or 
medical  training  is  to  last  longer  than  2 
weeks,  such  extension  must  be  justified 
in  writing  by  the  attending  veterinarian 
on  a  weekly  basis.  In  natural  lagoon  or 
coastal  enclosures  where  isolation 
cannot  be  accomplished,  since  water 
circulation  caimot  be  controlled  or 
isolated,  separation  of  newly  acquired 
marine  mammals  must  be  accomplished 
using  separate  enclosures  situated 
within  the  facility  to  prevent  direct 
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contact  and  to  minimize  the  risk  of 
potential  airborne  and  water  cross- 
contamination  between  newly  acquired 
and  resident  animals. 

(c)  Any  holding  facility  used  for 
medical  purposes  that  has  contained  a 
marine  mammal  with  an  infectious  or 
contagious  disease  must  be  cleaned  and/ 
or  sanitized  in  a  manner  prescribed  by 
the  attending  veterinarian.  No  healthy 
animals  may  be  introduced  into  this 
holding  facility  prior  to  such  cleaning 
and/or  sanitizing  procedines.  Any 
marine  mammal  exposed  to  a 
contagious  animal  must  be  evaluated  by 
the  attending  veterinarian  and 
monitored  and/or  isolated  for  an 
appropriate  period  of  time  as 
determined  by  the  attending 
veterinarian. 

(d)  Individual  animal  medical  records 
must  be  kept  and  made  available  for 
APHIS  inspection.  These  medical 
records  must  include  at  least  the 
following  information: 

(1)  Animal  identification/name,  a 
physical  description,  including  any 
identifying  markings,  scars,  etc.,  age. 
and  sex;  and 

(2)  Physical  examination  information, 
including  but  not  limited  to  length, 
weight,  physical  examination  results  by 
body  system,  identification  of  all 
medical  and  physical  problems  with 
proposed  plan  of  action,  all  diagnostic 
test  results,  and  documentation  of 
treatment. 

(e)  A  copy  of  the  individual  animal 
medical  record  must  accompany  any 
marine  mammal  upon  its  transfer  to 
another  facility,  including  contract  or 
satellite  facilities. 

(f)  All  marine  mammals  must  be 
visually  examined  by  the  attending 
veterinarian  at  least  semiannually  and 
must  be  physically  examined  under  the 
supervision  of  and  when  determined  to 
be  necessary  by  the  attending 
veterinarian.  All  cetaceans  and  sirenians 
must  be  physically  examined  by  the 
attending  veterinarian  at  least  annually, 
unless  APHIS  grants  an  exception  from 
this  requirement  based  on 
considerations  related  to  the  health  and 
safety  of  the  cetacean  or  sirenian.  These 
examinations  must  include,  but  are  not 
limited  to,  a  hands-on  physical 
examination,  hematology  and  blood 
chemistry,  and  other  diagnostic  tests  as 
determined  by  the  attending 
veterinarian. 

{g)(l)  A  complete  necropsy,  including 
histopathology  samples,  microbiological 
cultures,  and  other  testing  as 
appropriate,  must  be  conducted  by  or 
under  the  supervision  of  the  attending 
veterinarian  on  all  marine  mammals 
that  die  in  captivity.  A  preliminary 
necropsy  report  must  be  prepared  by  the 


veterinarian  listing  all  pathologic 
lesions  observed.  The  Hnal  necropsy 
report  must  include  all  gross  and 
histopathological  findings,  the  results  of 
all  laboratory  tests  performed,  and  a 
pathological  diagnosis. 

(2)  Necropsy  records  will  be 
maintained  at  the  marine  mammal's 
home  facility  and  at  the  facility  at  which 
it  died,  if  different,  for  a  period  of  3 
years  and  must  be  presented  to  APHIS 
inspectors  when  requested. 

9.  Section  3.112  is  revised  to  read  as 
follows: 

§  3.1 1 2    Consignments  to  carriers  and 
intannediate  handlers. 

(a)  Carriers  and  intermediate  handlers 
shall  not  accept  any  marine  mammal 
that  is  presented  by  any  dealer,  research 
facility,  exhibitor,  operator  of  an  auction 
sale,  or  other  person,  or  any  department, 
agency,  or  instrumentality  of  the  United 
States  or  any  State  or  local  government 
for  shipment,  in  commerce,  more  than 

4  hours  prior  to  the  scheduled  departure 
of  the  primary  conveyance  on  which  it 
is  to  be  transported,  and  that  is  not 
accompanied  by  a  health  certificate 
signed  by  the  attending  veterinarian 
stating  that  the  animal  was  examined 
within  the  prior  10  days  and  found  to 
be  in  acceptable  health  for  transport: 
Provided,  however.  That  the  carrier  or 
intermediate  handler  and  any  dealer, 
research  facility,  exhibitor,  operator  of 
an  auction  sale,  or  other  person,  or  any 
department,  agency,  or  instrumentality 
of  the  United  States  or  any  State  or  local 
government  may  mutually  agree  to 
extend  the  time  of  acceptance  to  not 
more  than  6  hours  if  specific  prior 
scheduling  of  the  animal  shipment  to 
destination  has  been  made. 

(b)  Any  carrier  or  intermediate 
handler  shall  only  accept  for 
.transportation  or  transport,  in 
commerce,  any  marine  mammal  in  a 
primary  transport  enclosure  that 
conforms  to  the  requirements  in  §  3.113 
of  this  subpart:  Provided,  however,  That 
any  carrier  or  intermediate  handler  may 
accept  for  transportation  or  transport,  in 
commerce,  any  marine  mammal 
consigned  by  any  department,  agency, 
or  instrumentality  of  the  United  States 
having  laboratory  animal  facilities  or 
exhibiting  animals  or  any  licensed  or 
registered  dealer,  research  facility, 
exhibitor,  or  operator  of  an  auction  sale 
if  the  consignor  furnishes  to  the  carrier 
or  intermediate  handler  a  certificate, 
signed  by  the  consignor,  stating  that  the 
primary  transport  enclosure  complies 
with  §3.113  of  this  subpart,  unless  such 
primary  transport  enclosure  is  obviously 
defective  or  damaged  and  it  is  apparent 
that  it  cannot  reasonably  be  expected  to 
contain  the  marine  manunal  without 


causing  suffering  or  injury  to  the  marine 
mammal.  A  copy  of  any  such  certificate 
must  accompany  the  shipment  to 
destination.  The  certificate  must  include 
at  least  the  following  information: 

(1)  Name  and  address  of  the 
consignor; 

(2)  The  number,  age,  and  sex  of 
animals  in  the  primary  transport 
enclosure(s); 

(3)  A  certifying  statement  (e.g.,  "I 
hereby  certify  that  the — (number) 
primary  transport  enclosiu:e(s)  that  are 
used  to  transport  the  animal(s)  in  this 
shipment  complies  (comply)  with 
USDA  standards  for  primary  transport 
enclosures  (9  CFR  part  3).");  and 

(4)  The  signature  of  the  consignor, 
and  date. 

(c)  Carriers  or  intermediate  handlers 
whose  facilities  fail  to  maintain  a 
temperature  within  the  range  of  7.2  °C 
(45  °F)  to  23.9  °C  (75  °F)  allowed  by 

§  3.117  of  this  subpart  may  accept  for 
transportation  or  transport,  in 
commerce,  any  marine  mammal 
consigned  by  any  department,  agency, 
or  instrumentality  of  the  United  States 
or  of  any  State  or  local  government,  or 
by  any  person  (including  any  licensee  or 
registrant  imder  the  Act,  as  well  as  any 
private  individual)  if  the  consignor 
furnishes  to  the  carrier  or  intermediate 
handler  a  certificate  executed  by  the 
attending  veterinarian  on  a  specified 
date  that  is  not  more  than  10  days  prior 
to  delivery  of  the  animal  for 
transportation  in  conunerce,  stating  that 
the  marine  mammal  is  acclimated  to  a 
specific  air  temperature  range  lower  or 
higher  than  those  prescribed  in  §§  3.117 
and  3.118.  A  copy  of  the  certificate  must 
accompany  the  shipment  to  destination. 
The  certificate  must  include  at  least  the 
following  information: 

(1)  Name  and  address  of  the 
consignor; 

(2)  The  number,  age,  and  sex  of 
animals  in  the  shipment; 

(3)  A  certifying  statement  (e.g.,  "I 
hereby  certify  that  the  animal(s)  in  this 
shipment  is  (are),  to  the  best  of  my 
knowledge,  acclimated  to  an  air 
temperature  range  of ");  and 

(4)  The  signatiu^  of  the  attending 
veterinarian  and  the  date. 

(d)  Carriers  and  intermediate  handlers 
must  attempt  to  notify  the  consignee 
(receiving  pjirty)  at  least  once  in  every 
6-hour  period  following  the  arrival  of 
any  marine  mammals  at  the  animal 
holding  area  of  the  terminal  cargo 
facility.  The  time,  date,  and  method  of 
each  attempted  notification  and  the 
final  notification  to  the  consignee  and 
the  name  of  the  person  notifying  the 
consignee  must  be  recorded  on  the  copy 
of  the  shipping  document  retained  by 
the  carrier  or  intermediate  handler  and 
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on  a  copy  of  the  shipping  dociunent 
accompanying  the  animal  shipment. 

10.  Section  3.113  is  revised  to  read  as 
follows: 

§3.113    Prinwry  enclosures  used  to 
transport  marine  mammals. 

No  dealer,  research  facility,  exhibitor, 
or  operator  of  an  auction  sale  shall  offer 
for  transportation  or  transport,  in 
commerce,  any  marine  manmial  in  a 
primary  enclosure  that  does  not 
conform  to  the  following  requirements: 

(a)  Primary  enclosures  that  are  used  to 
transport  marine  mammals  other  than 
cetaceans  and  sirenians  must: 

(1)  Be  constructed  fit)m  materials  of 
sufficient  structiual  strength  to  contain 
the  marine  mammals; 

(2)  Be  constructed  from  material  that 
is  diu'able,  nontoxic,  and  cannot  be 
chewed  and/or  swallowed; 

(3)  Be  able  to  withstand  the  normal 
rigors  of  transportation; 

(4)  Have  interiors  that  are  free  from 
any  protrusions  or  hazardous  openings 
that  could  be  injurious  to  the  marine 
mammals  contained  within; 

(5)  Be  constructed  so  that  no  parts  of 
the  contained  marine  mammals  are 
exposed  to  the  outside  of  the  enclosures 
in  any  way  that  may  cause  injury  to  the 
animals  or  to  persons  who  are  nearby  or 
who  handle  the  enclosures; 

(6)  Have  openings  that  provide  access 
into  the  enclosiu-es  and  are  secxued  with 
locking  devices  of  a  type  that  cannot  be 
accidentally  opened; 

(7)  Have  such  openings  located  in  a 
manner  that  makes  them  easily 
accessible  at  all  times  for  emergency 
removal  and  potential  treatment  of  any 
live  marine  mammal  contained  within; 

(8)  Have  air  inlets  at  heights  that  will 
provide  cross  ventilation  at  all  levels 
(particularly  when  the  marine  mammals 
are  in  a  prone  position),  are  located  on 
all  four  sides  of  the  enclosures,  and 
cover  not  less  than  20  percent  of  the 
total  surface  area  of  each  side  of  the 
enclosings; 

(9)  Have  projecting  rims  or  other 
devices  placed  on  any  ends  and  sides  of 
the  enclosures  that  have  ventilation 
openings  so  that  there  is  a  minimum  air 
circulation  space  of  7.6  centimeters  (3.0 
inches)  between  the  enclosures  and  any 
adjacent  cargo  or  conveyance  wall; 

(10)  Be  constructed  so  as  to  provide 
sufficient  air  circulation  space  to 
maintain  the  temperature  limits  set  forth 
in  this  subpart;  and 

(11)  Be  equipped  with  adequate 
handholds  or  other  devices  on  the 
exterior  of  the  enclosures  to  enable  them 
to  be  lifted  without  unnecessary  tilting 
and  to  ensure  that  the  persons  handling 
the  enclosures  will  not  come  in  contact 


with  any  marine  mammal  contained 
inside. 

(b)  Straps,  slings,  harnesses,  or  other 
devices  used  for  body  support  or 
restraint,  when  transporting  marine 
mammals  such  as  cetaceans  and 
sirenians  must: 

(1)  Be  designed  so  as  not  to  prevent 
access  to  the  marine  mammals  by 
attendants  for  the  purpose  of 
administering  in-transit  care; 

(2)  Be  equipped  with  special  padding 
to  prevent  trauma -or  injury  at  critical 
weight  pressure  points  on  the  body  of 
the  marine  mammals;  and 

(3)  Be  capable  of  keeping  the  animals 
from  thrashing  about  and  causing  injury 
to  themselves  or  their  attendants,  and 
yet  be  adequately  designed  so  as  not  to 
cause  injury  to  the  animals. 

(c)  Primary  enclosiues  used  to 
transport  marine  mammals  must  be 
large  enough  to  assiu^  that: 

(1)  In  the  case  of  pinnipeds,  polar 
bears,  and  sea  otters,  each  animal  has 
sufficient  space  to  turn  about  freely  in 

a  stance  whereby  all  four  feet  or  flippers 
are  on  the  floor  and  the  animal  can  sit 
in  an  upright  position  and  lie  in  a 
natural  position; 

(2)  In  the  case  of  cetaceans  and 
sirenians,  each  animal  has  sufficient 
space  for  support  of  its  body  in  slings, 
harnesses,  or  other  supporting  devices, 
if  used  (as  prescribed  in  paragraph  (b) 
of  this  section),  without  causing  injiuy 
to  such  cetaceans  or  sirenians  due  to 
contact  with  the  primary  transport 
enclosure:  Provided,  however.  That 
animals  may  be  restricted  in  their 
movements  according  to  professionally 
accepted  standards  when  such  freedom 
of  movement  would  constitute  a  danger 
to  the  animals,  their  handlers,  or  other 
persons. 

(d)  Marine  mammals  transported  in 
the  same  primary  enclosure  must  be  of 
the  same  species  and  maintained  in 
compatible  groups.  Marine  mammals 
that  have  not  reached  puberty  may  not 
be  transported  in  the  same  primary 
enclosing  with  adidt  marine  mammals 
other  than  their  dams.  Socially 
dependent  animals  (e.g.,  sibling,  dam, 
and  other  members  of  a  family  group) 
must  be  allowed  visual  and  olfactory 
contact  whenever  reasonable.  Female 
marine  mammals  may  not  be 
transported  in  the  same  primary 
enclosure  with  any  mature  male  marine 
mammals. 

(e)  Primary  enclosures  used  to 
transport  marine  mammals  as  provided 
in  this  section  must  have  solid  bottoms 
to  prevent  leakage  in  shipment  and 
must  be  cleaned  and  sanitized  in  a 
manner  prescribed  in  §  3.107  of  this 
subpart,  if  previously  used.  Within  the 
primary  enclosures  used  to  transport 


marine  mammals,  the  animals  vdll  be 
maintained  on  sturdy,  rigid,  solid  floors 
with  adequate  drainage. 

(f)  Primary  enclosures  used  to 
transport  marine  mammals,  except 
where  such  primary  enclosiues  are 
permanently  affixed  in  the  animal  cargo 
space  of  the  primary  conveyance,  must 
be  clearly  marked  on  top  (when  present) 
and  on  at  least  one  side,  or  on  all  sides 
whenever  possible,  with  the  words 
"Live  Animal"  or  "Wild  Animal"  in 
letters  not  less  than  2.5  centimeters  (1 
inch)  in  height,  and  with  arrows  or 
other  markings  to  indicate  the  correct 
upright  position  of  the  container. 

(g)  Documents  accompanying  the 
shipment  must  be  attached  in  an  easily 
accessible  manner  to  the  outside  of  a 
primary  enclosure  that  is  part  of  such 
shipment  or  be  in  the  possession  of  the 
shipping  attendant. 

(n)  When  a  primary  transport 
enclosure  is  permanently  affixed  within 
the  animal  cargo  space  of  the  primary 
conveyance  so  that  the  front  opening  is 
the  only  source  of  ventilation  for  such 
primary  enclosure,  the  front  opening 
must  open  directly  to  the  outside  or  to 
an  unobstructed  aisle  or  passageway 
within  the  primary  conveyance.  Such 
front  ventilation  opening  must  be  at 
least  90  percent  of  the  total  surface  area 
of  the  front  wall  of  the  primary 
enclosure  and  covered  with  bars,  wire 
mesh,  or  smooth  expanded  metal. 

11.  Section  3.114  is  revised  to  read  as 
follows: 

§  3.1 1 4    Primary  conveyances  (motor 
vehicle,  rail,  air  and  marine). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  in  transporting  live 
marine  mammals  must  be  constructed 
in  a  manner  that  will  protect  the  health 
and  assure  the  safety  and  comfort  of  the 
marine  mammals  contained  within  at  all 
times.  All  primary  conveyances  used 
must  be  sufficiently  temperature- 
controlled  to  provide  an  appropriate 
environmental  temperature  for  the 
species  involved  and  to  provide  for  the 
safety  and  comfort  of  the  marine 
mammal,  or  ot)ier  appropriate 
safeguards  (such  as,  but  not  limited  to, 
cooling  the  animal  with  cold  water, 
adding  ice  to  water-filled  enclosures, 
and  use  of  fans)  must  be  employed  to 
maintain  the  animal  at  an  appropriate 
temperatm^. 

(b)  The  animal  cargo  space  must  be 
constructed  and  maintained  in  a  manner 
that  will  prevent  the  ingress  of  engine 
exhaust  fiunes  and  gases  in  excess  of 
that  ordinarily  contained  in  the 
passenger  compartments. 

(c)  Marine  mammals  must  only  be 
placed  in  animal  cargo  spaces  that  have 
a  supply  of  air  sufficient  for  each  live 
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animal  contained  within.  Primary 
transport  enclosures  must  be  positioned 
in  the  animal  cargo  spaces  of  primary 
conveyances  in  such  a  manner  that  each 
marine  mammal  conteiined  within  will 
have  access  to  sufficient  air. 

(d)  Primary  transport  enclosures  must 
be  positioned  in  primary  conveyances 
in  such  a  manner  that,  in  an  emergency, 
the  live  marine  mammals  can  be 
removed  from  the  conveyances  as  soon 
as  possible. 

(e)  The  interiors  of  animal  cargo 
spaces  in  primary  conveyances  must  be 
kept  clean. 

(f)  Live  marine  mammals  must  not 
knowingly  be  transported  with  any 
material,  substance,  or  device  that  may 
be  injurious  to  the  health  and  well-being 
of  the  marine  mammals  unless  proper 
precaution  is  taken  to  prevent  such 
injury. 

(g)  Adequate  lighting  must  be 
available  for  marine  mammal  attendants 
to  properly  inspect  the  animals  at  any 
time.  If  such  lighting  is  not  provided  by 
the  carrier,  provisions  must  be  made  by 
the  shipper  to  supply  such  lighting. 

12.  Section  3.115  is  revised  to  read  as 
follows: 

f  3.1 1 S    Food  and  drinking  water 
repuiramonts. 

(a)  Those  marine  mammals  that 
require  drinking  water  must  be  offered 
potable  water  within  4  hours  of  being 
placed  in  the  primary  transport 
enclosure  for  transport  in  commerce. 
Marine  mammals  must  be  provided 
water  as  often  as  necessary  and 
appropriate  for  the  species  involved  to 
prevent  dehydration,  which  would 
jeopardize  the  good  health  and  well- 
being  of  the  animals. 

(b)  Marine  mammals  being 
transported  in  commerce  must  be 
offered  food  as  often  as  necessary  and 
appropriate  for  the  species  involved  or 
as  determined  by  the  attending 
veterinarian. 

13.  Section  3.116  is  revised  to  read  as 
follows: 

S  3.1 1 6    Care  in  transit 

(a)  A  licensed  veterinarian,  employee, 
and/or  attendant  of  the  shipper  or 
receiver  of  any  marine  mammal  being 
transported,  in  commerce, 
knowledgeable  and  experienced  in  the 
area  of  marine  mammal  care  and 
transport,  must  accompany  all  marine 
mammals  during  periods  of 
transportation  to  provide  for  their  good 
health  and  well-being,  to  observe  such 
marine  mammals  to  determine  whether 
they  need  veterinary  care,  and  to  obtain 
any  needed  veterinary  care  as  soon  as 
possible.  Any  transport  of  greater  than 
2  hours  duration  requires  a  transport 


plan  approved  by  the  attending 
veterinarian  that  will  include  the 
specification  of  the  necessity  of  the 
presence  of  a  veterinarian  diu-ing  the 
transport.  If  the  attending  veterinarian 
does  not  accompany  the  animal, 
communication  widi  the  veterinarian 
must  be  maintained  in  accordance  with 
§  §  2.33(b)(3)  and  2.40(b)(3)  of  this 
chapter. 

(b)  The  following  marine  mammals 
may  be  transported  in  commerce  only 
when  the  transport  of  such  marine 
mammals  has  been  determined  to  be 
appropriate  by  the  attending 
veterinarian: 

(1)  A  pregnant  animal  in  the  last  half 
of  pregnancy; 

(2)  A  dependent  un weaned  yoimg 
animal; 

(3)  A  nursing  mother  with  yoimg;  or 

(4)  An  animal  with  a  medical 
condition  requiring  veterinary  care,  that 
woidd  be  compromised  by  transport. 
The  attending  veterinarian  must  note  on 
the  accompanying  health  certificate  the 
existence  of  any  of  the  above  conditions. 
The  attending  veterinarian  must  also 
determine  whether  a  veterinarian 
should  accompany  such  marine 
mammals  during  transport. 

(c)  Carriers  must  inform  the  crew  as 
to  the  presence  of  the  marine  mammals 
on  board  the  craft,  inform  the  individual 
accompanying  the  marine  mammals  of 
any  unexpected  delays  as  soon  as  they 
become  known,  and  accommodate, 
except  as  precluded  by  safety 
considerations,  requests  by  the  shipper 
or  his  agent  to  provide  access  to  the 
animals  or  take  other  necessary  actions 
for  the  welfare  of  the  animals  if  a  delay 
occurs. 

(d)  A  sufficient  number  of  employees 
or  attendants  of  the  shipper  or  receiver 
of  cetaceans  or  sirenians  being 
transported,  in  commerce,  must  provide 
for  such  cetaceans  and  sirenians  during 
periods  of  transport  by: 

(1)  Keeping  the  skin  moist  or 
preventing  the  drying  of  the  skin  by 
such  methods  as  intermittent  sprajring 
of  water  or  application  of  a  nontoxic 
emollient; 

(2)  Assuring  that  the  pectoral  flippers 
are  allowed  freedom  of  movement  at  all 
times; 

(3)  Making  adjustments  in  the 
position  of  the  marine  mammals  when 
necessary  to  prevent  necrosis  of  the  skin 
at  weight  pressure  points; 

(4)  Keeping  the  animal  cooled  and/or 
warmed  sufficiently  to  prevent 
overheating,  hypothermia,  or 
temperature  related  stress;  and 

(5)  Calming  the  marine  mammals  to 
avoid  struggling,  thrashing,  and  other 
unnecessary  activity  that  may  cause 
overheating  or  physical  trauma. 


(e)  A  sufficient  niunber  of  employees 
or  attendants  of  the  shipper  or  receiver 
of  pinnipeds  or  polar  bears  being 
transported,  in  commerce,  must  provide 
for  such  pinnipeds  and  polar  bears 
during  periods  of  transport  by: 

(1)  Keeping  the  animal  cooled  and/or 
warmed  sufficiently  to  prevent 
overheating,  hypothermia,  or 
temperatiu^  related  stress;  and 

(2)  Calming  the  marine  mammals  to 
avoid  struggling,  thrashing,  and  other 
unnecessary  activity  that  may  cause 
overheating  or  physical  traiuna. 

(f)  Sea  otters  must  be  transported  in 
primary  enclosures  that  contain  false 
floors  through  which  water  and  waste 
freely  pass  to  keep  the  interior  of  the 
transport  imit  free  from  waste  materials. 
Moisture  must  be  provided  by  watbr 
sprayers  or  ice  during  transport. 

(g)  Marine  mammals  may  be  removed 
from  their  primary  transport  enclosures 
only  by  the  attendants  or  other  persons 
capable  of  handling  such  mammals 
safely. 

14.  Section  3.117  is  revised  to  read  as 
follows: 

§3.117    Terminal  facilities. 

Carriers  and  intermediate  handlers 
must  not  commingle  marine  mammal 
shipments  with  inanimate  cargo.  All 
animal  holding  areas  of  a  terminal 
facility  of  any  carrier  or  intermediate 
handler  where  marine  manunal 
shipments  are  maintained  must  be 
cleaned  and  sanitized  in  a  manner 
prescribed  in  §  3.107  of  this  subpart  to 
minimize  health  and  disease  hazards. 
An  effective  program  for  the  control  of 
insects,  ectoparasites,  and  avian  and 
mammalian  pests  must  be  established 
and  maintained  for  all  animal  holding 
areas.  Any  animal  holding  area 
containing  marine  mammals  must  be 
ventilated  with  fresh  air  or  air  circulated 
by  means  of  fans,  blowers,  or  an  air 
conditioning  system  so  as  to  minimize 
drafts,  odors,  and  moisture 
condensation.  Auxiliary  ventilation,      * 
such  as  exhaust  fans  and  vents  or  fans 
or  blowers  or  air  conditioning  must  be. 
used  for  any  animal  holding  area 
containing  marine  mammals  when  the 
air  temperature  within  such  animal 
holding  area  is  23.9  °C  (75  °F)  or  higher. 
The  air  temperature  around  any  marine 
mammal  in  any  animal  holding  area 
must  not  be  allowed  to  fall  below  7.2  °C 
(45  °F).  The  air  temperature  aroimd  any 
polar  bear  must  not  be  allowed  to 
exceed  29.5  °C  (85  °F)  at  any  time  and  ' 
no  polar  bear  may  be  subjected  to 
surroimding  air  temperatiires  that 
exceed  23.9  °C  (75  °F)  for  more  than  4 
hours  at  any  time.  The  ambient 
temperatxu^  must  be  measured  in  the 
animal  holding  area  upon  arrival  of  the 
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shipment  by  the  attendant,  carrier,  or 
intermediate  handler.  The  ambient 
temperature  must  be  measured  halfway 
up  the  outside  of  the  primary  transport 
enclosure  at  a  distance  from  the  external 
wall  of  the  primary  transport  enclosure 
not  to  exceed  0.91  meters  (3  feet). 

15.  Section  3.118  is  revised  to  read  as 
follows: 

§3.118    Handling. 

(a)  Carriers  and  intermediate  handlers 
moving  marine  mammals  from  the 
animal  holding  area  of  the  terminal 
facility  to  the  primary  conveyance  or 
from  the  primary  conveyance  to  the 
animal  holding  area  of  the  terminal 
facility  must  provide  the  following: 

(1)  Movement  of  animals  as 
expeditiously  as  possible. 

(2)  Shelter  from  overheating  and 
direct  sunlight.  When  sunlight  is  likely 
to  cause  overheating,  sunburn,  or 
discomfort,  sufficient  shade  must  be 
provided  to  protect  the  marine 
mammals.  Marine  mammals  must  not  be 
subjected  to  surroimding  air 
temperatures  that  exceed  23.9  °C  (75  °F) 
imless  accompanied  by  an  acclimation 
certificate  in  accordance  with  §  3.112  of 
this  subpart.  The  temperature  must  be 
measured  and  read  within  or 
immediately  adjacent  to  the  primary 
transport  enclosure. 

(3)  Shelter  from  cold  weather.  Marine 
mammals  must  be  provided  with 
species  appropriate  protection  against 
cold  weather,  and  such  marine 
mammals  must  not  be  subjected  to 
surroimding  air  temperatures  that  fall 
below  7.2  °C  (45  °F)  unless 
accompanied  by  an  acclimation 
certificate  in  accordance  with  §  3.112  of 
this  subpart.  The  temperature  must  be 
measured  and  read  within  or 
immediately  adjacent  to  the  primary 
transport  enclosure. 

(b)  Care  must  be  exercised  to  avoid 
handling  of  the  primary  transport 
enclosure  in  a  manner  that  may  cause 
physical  harm  or  distress  to  the  marine 
mammal  contained  within. 

(c)  Enclosures  used  to  transport  any 
marine  mammal  must  not  be  tossed, 
dropped,  or  needlessly  tilted  and  must 
not  be  stacked  unless  properly  secured. 

Done  in  Washington,  DC.  this  26th  day  of 
December  2000. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  01-135  Filed  1-2-01;  8:45  am) 
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Bank  Holding  Companies  and  Change 
in  Bank  Control 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

12  CFR  Part  1501 
RIN  1505-AA85 

Financial  Subsidiaries 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System  and  Department 
of  the  Treasury. 

ACTION:  Joint  interim  rule  with  request 
for  public  comments. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  and  the 
Secretary  of  the  Treasury  (the  Agencies) 
are  soliciting  comment  on  interim  rules 
that  would  implement  section  4(k)(5)  of 
the  Bank  Holding  Company  Act  and 
section  5136A(b)(3)  of  the  Revised 
Statutes,  as  enacted  by  the  Gramm- 
Leach-Bliley  Act.  The  interim  rules  find 
three  general  types  of  activities  to  be 
financial  in  nature,  and  create  a 
mechanism  by  which  financial  holding 
companies,  financial  subsidiaries  of 
national  banks,  or  others  may  request 
that  the  Board  or  the  Secretary, 
respectively,  define  particular  activities 
within  one  of  the  three  categories. 

The  Board  and  the  Secretary  solicit 
comments  on  all  aspects  of  the  interim 
rule  and  will  modify  the  final  rule  as 
appropriate  in  response  to  the 
comments  received. 

DATES:  The  interim  rule  is  effective  on 
January  2,  2001.  Comments  must  be 
received  by  February  2,  2001. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1094,  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov  and 
to  Three  Financial  Activities  Regulation, 
Office  of  Financial  Institution  Policy, 
U.S.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.,  Room  SC 
37,  Washington,  DC  20220  (or  mailed 
electronically  to 

financial.institutions@do.treas.gov). 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a.m. 
and  5:15  p.m.  weekdays  or  delivered  to 


the  guard  station  in  the  Eccles  Building 
Courtyard  on  20th  Street,  NW.  (between 
Constitution  Avenue  and  C  Street,  NW.) 
at  any  time.  All  comments  received  at 
the  above  address  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500  of  the 
Martin  Building,  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  §  261.14  of  the  Board's  Rules 
Regarding  the  Availability  of 
Information  (12  CFR  261.14).  Comments 
addressed  to  the  Treasury  Department 
may  also  be  delivered  to  the  Treasury 
Department  mail  room  between  the 
hours  of  8:45  a.m.  and  5:15  p.m.  at  the 
15th  Street  entrance  to  the  Treasury 
Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Board:  Scott  G.  Alvarez,  Associate 
General  Counsel  (202/452-3583),  or 
Andrew  S.  Baer,  Senior  Attorney  (202/ 
452-2246),  Legal  Division.  Users  of 
Telecommunication  Device  for  Deaf 
(TTD)  only,  contact  Janice  Simms  at 
(202) 872-4984. 

Department  of  the  Treasury:  Gerry 
Hughes,  Senior  Financial  Analyst  (202/ 
622-2740);  Roberta  K.  Mchiemey, 
Assistant  General  Counsel  (Banking  and 
Finance)  (202/622-0480);  or  Gary  W. 
Sutton,  Senior  Banking  Counsel  (202/ 
622-0480). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  interim  rules  implement 
section  4(k)(5)  of  the  Bank  Holding 
Company  Act  ("BHC  Act")  (12  U.S.C. 
1843(k)(5)),  which  was  added  to  the 
BHC  Act  by  section  103  of  the  Gramm- 
Leach-Bliley  Act  (Pub.  L.  106-102,  113 
Stat.  1338  (1999))  (die  "GLB  Act"),  and 
section  5136A(b)(3)  of  the  Revised 
Statutes  (12  U.S.C.  24a(b)(3))  ("section 
5136A"),  as  enacted  by  section  121(a)  of 
the  GLB  Act.  The  GLB  Act  amended  the 
BHC  Act  to  allow  bank  holding 
companies  and  foreign  banks  that 
qualify  as  financial  holding  companies 
to  engage  in  a  broad  range  of  activities 
that  are  defined  by  the  GLB  Act  to  be 
financial  in  nature  or  incidental  to  a 
financial  activity,  or  that  the  Board,  in 
consultation  with  the  Secretary  of  the 
Treasury,  determines  to  be  financial  in 
nature  or  incidental  to  a  financial 
activity.  1  Bank  holding  companies  that 
do  not  qualify  as  financial  holding 
companies  are  limited  to  engaging  in 


'  The  GLB  Act  also  allows  financial  holding 
companies  to  seek  Board  approval  to  engage  in  any 
activity  that  the  Board  determines  both  to  be 
complementary  to  a  financial  activity  and  not  to 
pose  a  substantial  risli  to  the  safety'  and  soundness 
of  depository  institutions  or  the  financial  system 
generally.  12  U.S.C.  lS43(k)(l)(B). 
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those  nonbanking  activities  that  were 
permissible  for  bank  holding  companies 
prior  to  the  enactment  of  the  GLB  Act. 
The  GLB  Act  also  allowed  national 
banks  to  establish  "financial 
subsidiaries."  A  financial  subsidiary 
may  engage  in  most,  but  not  all, 
activities  that  are  financial  in  native  or 
incidental  to  a  financial  activity  for  a 
financial  holding  company  under 
section  4(k){4)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(4)),  and  may  engage  in 
additional  activities  that  are  determined 
by  the  Secretary  in  consultation  with 
the  Board  to  be  financial  in  nature  or 
incidental  to  a  financial  activity,  as  well 
as  in  activities  that  are  permissible  for 
national  banks  to  engage  in  directly.  12 
U.S.C.  24a. 

The  activities  that  were  defined  by  the 
GLB  Act  to  be  financial  in  native  or 
incidental  to  a  financial  activity  are 
generally  set  forth  in  section  4(k)(4)  of 
the  BHC  Act  (12  U.S.C.  1843(k)(4)).  In 
addition,  sections  4(k)(5)  of  the  BHC  Act 
and  5136A(b)(3)  require  the  Board  and 
the  Secretary,  respectively,  to  define  the 
extent  to  which  three  other  generally 
described  activities  are  financial  in 
nature  or  incidental  to  a  financial 
activity.  The  Boju-d  and  the  Secretary 
may  act  by  regulation  or  order.  The 
Board  must  define  these  activities  in  a 
manner  consistent  with  the  purposes  of 
the  BHC  Act,  and  the  Secretary  must 
apply  similar  standards.  The  three 
activities  are: 

(i)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding 
financial  assets  other  than  money  or 
securities; 

(ii)  Providing  any  device  or  other 
instrumentality  fpi  transferring  money 
or  other  financi^  assets;  and 

(iii)  Arranging,  effecting  or  facilitating 
financial  transactions  for  the  account  of 
third  parties. 

These  three  categories  encompass  a 
wide  range  of  activities.  Included  in 
these  categories  are  some  activities  in 
which  financial  holding  companies  and 
national  banks  and  their  financial 
subsidiaries  are  already  permitted  to 
engage.  For  example,  these  categories 
include  providing  safe  deposit  services, 
electronic  funds  transfer  activitie$, 
credit  and  stored- value  card  activities, 
seciuities  brokerage  activities,  as  well  as 
finder  activities.  The  categories  were 
intended,  however,  to  allow  financial 
holding  companies  and  financial 
subsidiaries  to  engage  in  activities  that 
were  not  otherwise  permitted  for  these 
companies. 

The  Board  and  the  Secretary  therefore 
solicit  comment  regarding  what 
activities  should  be  defined  by  rule  to 
be  financial  in  nature  or  incidental  to  a 
financial  activity  for  purposes  of 


sections  4(k)(5)  and  5136A(b)(3).  hi 
addition,  the  Board  and  the  Secretary 
solicit  comment  on  an  interim  rule  that 
creates  a  mechanism,  described  below, 
that  would  permit  agency  action  by 
order  on  proposals  to  engage  in  specific 
activities  pursuant  to  section  4(k)(5). 

Interim  Rule 

The  Board  and  the  Secretary  are 
promulgating,  on  an  interim  basis,  rules 
that  create  a  procedure  by  which  a 
financial  holding  company  or  a 
financial  subsidiary  may  obtain  a 
determination  from  the  Board  or  the 
Secretary,  respectively,  that  a  specific 
proposed  activity  does,  in  fact,  fall 
witliin  one  of  the  three  defined  types  of 
activities. 

The  interim  rules  also  provide  that 
the  Board  and  the  Secretary  will  consult 
with  each  other  with  regard  to  any 
request  for  such  a  determination.  This 
consultation  is  required  by  section 
4(k)(2)(A)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(2)(A)),  which  requires  the  Board 
to  notify  the  Secretary  of  any  request 
imder  section  4(k)  for  a  determination  of 
whether  an  activity  is  financial  in 
native  or  incidental  to  a  financial 
activity,  and  by  section  5136A(b)(l)(B) 
(12  U.S.C.  24a(b)(l)(B)),  which  requires 
similar  notification  and  consultation  for 
proposals  raised  before  the  Secretary. 
Following  this  consultation,  the  agency 
to  which  the  request  was  made  will 
promptly  issue  a  written  determination 
regarding  whether  the  specific  proposed 
activity  falls  within  one  of  the  three 
categories  of  activities  listed  in  sections 
4(k)(5)  and  5136A(b)(3).  The  Board  and 
the  Secretary  believe  that  requiring 
financial  holding  companies  and 
financial  subsidiaries  that  seek  to 
engage  in  particular  activities  pursuant 
to  section  4(k)(5)  or  section  5136A(b)(3) 
to  file  requests  with  the  appropriate 
agency  for  approval  of  those  activities  is 
necessary  at  this  time  because  of  the 
broad  scope  of  the  statutory  language. 

Any  request  made  under  the  interim 
rules  for  a  determination  that  an  activity 
falls  within  one  of  the  three  listed 
categories  must  be  submitted  in  writing 
to  the  Board  or  the  Secretary,  as 
appropriate,  and  must  identify  and 
define  the  activity  for  which  die 
determination  is  sought,  including  a 
precise  description  of  what  the  activity 
would  involve  and  how  and  by  what 
entity  it  would  be  conducted.  The 
request  must  also  include  information 
that  supports  the  requested 
determination,  and  in  particular 
information  regarding  how  the  proposed 
activity  falls  into  one  of  the  three 
categories  and  any  other  information 
required  by  the  Board  or  the  Secretary. 


In  reviewing  requests  to  find  that  a 
specific  activity  falls  within  one  of  the 
three  categories,  the  Board  and  the 
Secretary  will  take  into  account  the 
same  factors  each  must  consider  when 
determining  whether  any  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity.  These  factors  include, 
among  other  things,  changes  in 
marketplaces  in  which  financial  holding 
companies  and  banks  compete,  changes 
in  the  technology  for  delivering 
financial  services,  and  whether  the 
activity  is  necessary  or  appropriate  to 
allow  financial  holding  companies  and 
their  affiliates,  or  banks  and  their 
subsidiaries,  to  compete  effectively  with 
any  company  seeking  to  provide 
financial  services  in  the  United  States.  ^ 

The  mechanism  for  reviewing  specific 
requests  under  sections  4(k)(5)  and 
5136A(b)(3)  is  being  adopted  on  an 
interim  basis  to  allow  interested 
financial  holding  companies  and 
financial  subsidiaries  to  take  advantage 
of  these  authorities  immediately.  The 
agencies  invite  comment  on  this  interim 
mechanism. 

The  Board  and  the  Secretary  also 
invite  comment  generally  on  what,  if 
any,  activities  should  be  defined  by  rule 
to  be  within  the  authorities  granted  by 
sections  (4)(k)(5)  and  5136A(b)(3).  In 
this  regard,  the  Board's  Regulation  Y 
currently  employs  the  term  "financial 
asset"  primarily  in  cormection  with 
securities  and  precious  metals.^  The 
Board  and  the  Treasury  solicit  comment 
regarding  what  other  types  of  assets 
should  also  be  considered  financial 
assets  for  purposes  of  section  4(k)(5)  and 
section  5136A(b)(3).  In  this  regard,  the 
Board  and  the  Secretary  believe  that  it 
would  be  inconsistent  with  the 
purposes  of  the  GLB  Act  and  the  BHC     . 
Act  to  treat  as  a  financial  asset  any  item 
that  can  be  purchased  or  acquired  in 
exchange  for  a  financial  instrument 
such  as  cash. 

Once  the  appropriate  agency  has 
determined  that  a  particular  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity  imder  sections  4(k)(5) 
or  5136A(b)(3),  either  by  rule  or  by 
order,  other  financial  holding 
companies  and  financial  subsidiaries 
would  be  eligible  to  engage  in  the 
activity  if  applicable  requirements  are 
met.  A  financial  holding  company  must 
file  a  notice  with  the  Board  within  30 
days  after  conunencement  of  the 
activity,  in  accordance  with  section 
4(k)(6)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(6))  and  section  225.87  of  the 
Board's  Regulation  Y  (12  CFR  225.87).  A 
national  bank  seeking  to  engage  in  the 


2  12  U.S.C.  24a(b)(2)  and  1843(k)(3). 
'12  C.F.R.  225.28(b)(8)(ii)(B). 
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activity  through  a  financial  subsidiary 
must  file  a  notice  v«rith  the  CXHC  in 
accordance  with  section  5136A  and 
section  5.39(i)  of  the  regulations  of  the 
OCC  (12  CFR  5.39(i)).  hi  either  case,  the 
compemy  must  conduct  the  activity  in 
accordance  with  the  relevant  order  or 
rule. 

The  Board  and  the  Secretary  invite 
comment  on  all  aspects  of  the  proposal 
and  interim  rules. 

Plain  Language 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  In  light  of  this 
requirement,  the  Board  has  sought  to 
present  its  proposed  rule  in  a  simple 
and  straightforward  manner  and  has 
included  in  the  rule  examples  of 
activities  that  would  be  permissible 
under  the  proposed  rule.  The  Board 
invites  comments  on  whether  there  are 
additional  steps  the  Board  could  take  to 
make  the  proposed  rule  easier  to 
understand. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Agencies 
certify  that  the  interim  rules  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  interim  rules  would  reduce  the 
regulatory  burden  on  financial  holding 
companies  and  financial  subsidiaries  of 
national  banks  by  permitting  them  to 
engage  in  an  expanded  range  of 
activities,  if  they  choose  to  do  so.  The 
interim  rules  would  apply  to  all 
financial  holding  companies  and 
national  bank  financial  subsidiaries, 
regardless  of  their  size.  The  interim 
rules  should  enhance  the  ability  of 
financial  holding  companies  and 
financial  subsidiaries,  including  small 
financial  holding  companies  and 
financial  subsidiaries,  to  compete  with 
other  providers  of  financial  services  in 
the  United  States  and  to  respond  to 
technological  and  other  changes  in  the 
marketplace  in  which  they  compete. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Administrative  Procedure  Act 

The  provisions  of  the  rule  are 
effective  on  January  2,  2001  on  an 
interim  basis.  Pursuant  to  5  U.S.C.  553, 
the  Board  and  the  Secretary  find  that  it 
is  impracticable  to  review  public 
comments  prior  to  the  effective  date  of 
the  interim  rule,  and  that  there  is  good 
cause  to  make  the  interim  rule  effective 
on  January  2,  2001,  due  to  the  fact  that 
the  rule  sets  forth  procedures  to 


implement  statutory  changes  that 
became  effective  on  March  11,  2000. 
Specifically,  the  rule  sets  forth  a 
mechanism  through  which  the  Board 
and  the  Secretary  may  act  on  requests  to 
find  particular  activities  to  be 
permissible  for  financial  holding 
companies  or  financial  subsidiaries  of 
national  banks  pursuant  to  section 
4(k)(5)  or  5136A(b)(3).  The  Board  and 
the  Secretary  are  seeking  public 
comment  on  all  aspects  of  the  interim 
rule  and  will  amend  the  rule  as 
appropriate  after  reviewing  the 
comments. 

Paperwork  Reduction  Act 

Board:  In  accordcmce  with  section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Ch.  35;  5  CFR  1320 
Appendix  A.l),  the  Board  reviewed  the 
interim  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget. 

The  collection  of  information 
requirements  in  this  interim  rulemaking 
are  found  in  12  CFR  225.86.  This 
information  is  required  to  evidence 
compliance  with  the  requirements  of 
Title  I  of  the  GLB  Act,  which  amends 
section  4  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843).  The  respondents 
are  current  and  future  bank  holding 
companies  and  foreign  banking 
organizations. 

The  specific  written  request  cited  in 
12  CFR  225.86(d)(2)  provides  that  a 
financial  holding  company  that  wishes 
to  engage  in  a  particular  activity 
pursuant  to  section  4(k)(5)  of  the  BHC 
Act  and  12  CFR  225.86(b)(1)  must  file  a 
request  with  the  Board  that  it  find  the 
proposed  activity  to  fall  under  one  of 
the  three  categories  of  activities  listed  in 
section  4(k)(5)  and  12  CFR  225.86(b)(1). 
If  the  Board  has  previously  determined 
that  the  proposed  activity  falls  under 
one  of  those  three  categories,  no  such 
request  need  be  made.  The  request  must 
include  information  that  specifically 
describes  the  proposed  activity,  and  that 
articulates  reasons  why  the  activity 
should  be  considered  to  fall  under  one 
of  the  three  listed  activity  categories. 
There  will  be  no  reporting  form  for  this 
information  collection.  The  agency  form 
number  for  this  written  request  is  FR  • 
4012.  The  Federal  Reserve  estimates 
that  approximately  25  financial  holding 
companies  will  file  the  requests  for 
Board  determination  during  the  first 
year  and  that  it  will  take  approximately 
1  hour  to  file  such  request.  This  would 
result  in  an  estimated  annual  burden  of 
25  hours. 

The  OMB  control  number  for  this 
interim  rule  is  7100-0292.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 


respond  to  this  information  collection 
unless  the  Board  has  displayed  a  valid 
OMB  control  number. 

A  financial  holding  company  may 
request  confidentiality  for  the 
information  contained  in  this 
information  collection  pursuant  to 
sections  (b)(4)  and  (b)(6)  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552(b)(4) 
and  (b)(6)). 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  proposed  information  collection, 
including  the  cost  of  compliance:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503,  with  copies  of  such  comments  to 
be  sent  to  Mary  M.  West,  Federal 
Reserve  Board  Clearance  Officer, 
Division  of  Research  and  Statistics,  Mail 
Stop  97,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

Treasury:  This  regulation  is  being 
issued  without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  1505- 
0179.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Comments  concerning  the  collection 
of  information  should  be  directed  to 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.,  20503,  with  copies  to 
Gary  Sutton,  Senior  Banking  Counsel, 
Office  of  General  Counsel,  1500 
Pennsylvania  Avenue  NW.,  Room  2014, 
Washington,  DC  20220.  Any  such 
comments  should  be  submitted  not  later 
than  February  2,  2001.  Comments  are 
specifically  requested  concerning: 
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Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Secretary,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below);  how  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  how 
to  minimize  the  burden  of  complying 
with  the  proposed  collection  of 
information,  including  the  application 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
regulation  is  in  12  CFR  section  1501.2. 
This  information  is  required  to  request 
that  the  Secretary  determine  that  a 
particular  activity  is  included  within 
three  general  categories  of  activities  and 
therefore  that  it  is  financial  in  natiu-e  or 
incidental  to  a  financial  activity.  This 
information  will  be  used  to  enable  the 
Secretary  to  evaluate  a  request  for  such 
a  determination.  The  collection  of 
information  is  required  to  obtain  a 
benefit.  The  likely  respondents  are 
national  banks. 

Estimated  total  annual  reporting 
burden:  100  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  20  hours. 

Estimated  number  of  respondents:  5. 

Estimated  annual  frequency  of 
responses:  once. 

Executive  Order  12866  Determination 

The  Department  of  the  Treasury  has 
determined  that  this  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

List  of  Subiects 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  record  keeping 
requirements.  Securities. 

12  CFR  Part  1501 

Administrative  practice  and 
procediu^.  National  banks.  Reporting 
and  recordkeeping  requirements. 

Board  of  Governors  of  the  Federal 
Reserve  System 

12  CFR  Chapter  II 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Board  amends  12  CFR 
Part  225  as  follows: 


PART  225— BANK  HOLDING 
COMPANY  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  1831(i),  1831p-l.  1843(c)(8),  1843(k). 
1844(b),  1972(1).  3106,  3108,  3310,  3331- 
3351,3907,  aad  3909. 

2.  In  §  225.86,  a  new  paragraph  (d)  is 
added  and  reserved;  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

§  225.86    What  activities  are  perniissit>l«  for 
financial  holding  companies? 

***** 

(e)  Activities  permitted  under  section 
4(k)(5)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)(5)). 

(1)  The  following  types  of  activities 
are  financial  in  nature  or  incidental  to 
a  financial  activity  when  conducted 
pursuant  to  a  determination  by  the 
Board  imder  paragraph  (e)(2)  of  this 
section: 

(i)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding 
financial  assets  other  than  money  or 
securities; 

(ii)  Providing  any  device  or  other 
instnmientality  for  transferring  money 
or  other  financial  assets;  and 

(iii)  Arranging,  effecting,  or 
facilitating  financial  transactions  for  the 
accoimt  of  third  parties. 

(2)  Review  of  specific  activities. 

(i)  Is  a  specific  request  required?  A 
financial  holding  company  that  wishes 
to  engage  on  the  basis  of  paragraph 
(e)(1)  of  this  section  in  an  activity  that 
is  not  otherwise  permissible  for  a 
financial  holding  company  must  obtain 
a  determination  from  the  Board  that  the 
activity  is  permitted  under  paragraph 
(e)(1). 

(ii)  Consultation  with  the  Secretary  of 
the  Treasury.  After  receiving  a  request 
under  this  section,  the  Board  will 
provide  the  Secretary  of  the  Treasury 
with  a  copy  of  the  request  and  consult 
with  the  Secretary  in  accordance  with 
section  4(k)(2)(A)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843{k)(2)(A)). 

(iii)  Board  action  on  requests.  After 
consultation  with  the  Secretary,  the 
Board  will  promptly  make  a  written 
determination  regarding  whether  the 
specific  activity  described  in  the  request 
is  included  in  an  activity  category  listed 
in  paragraph  (e)(1)  of  this  section  and  is 
therefore  either  financial  in  nature  or 
incidental  to  a  financial  activity. 

(3)  What  factors  will  the  Board 
consider?  In  evaluating  a  request  made 
under  this  section,  the  Board  will  take 
into  account  the  factors  listed  in  section 
4(k){3)  of  the  BHC  Act  (12  U.S.C. 


1843(k)(3))  that  it  must  consider  when 
determining  whether  an  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity. 

(4)  What  information  must  the  request 
contain?  Any  request  by  a  financial 
holding  company  under  this  section 
must  be  in  writing  and  must: 

(i)  Identify  and  define  the  activity  for 
which  the  determination  is  sought, 
specifically  describing  what  the  activity 
would  involve  and  how  the  activity 
would  be  conducted;  and 

(ii)  Provide  information  supporting 
the  requested  determination,  including 
information  regarding  how  the  proposed 
activity  falls  into  one  of  the  categories 
listed  in  paragraph  (e)(1)  of  this  section, 
and  any  other  information  required  by 
the  Board  concerning  the  proposed 
activity. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  December  27.  2000. 
Jennifer ).  lohnson. 
Secretary  of  the  Board. 

Department  of  the  Treasury 

12  CFR  Chapter  XV 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the 
Treasury  amends  Part  1501  to  Chapter 
XV  of  Title  12,  to  read  as  follows: 

PART  1501— FINANCIAL 
SUBSIDIARIES 

1.  The  authority  citation  for  part  1501 
continues  to  read  as  follows: 

Authority:  Section  5136A  of  the  Revised 
Statutes  (12  U.S.C.  24a). 

2.  Section  1501.2  is  redesignated  as 
§1501.3. 

3.  A  new  §  1501.2  is  added  to  read  as 
follows: 

§  1 501 .2    What  activities  has  the  Secretary 
determined  to  be  financial  in  nature  or 
incidental  to  a  financial  activity? 

(a)  Activities  permitted  under  section 
5136A(b)(3)  of  the  Revised  Statutes  (12 
U.S.C.  24a(b)(3)). 

(1)  The  following  types  of  activities 
are  financial  in  nature  or  incidental  to 
a  financial  activity  when  conducted 
pursuant  to  a  determination  by  the 
Secretary  under  paragraph  (a)(2)  of  this 
section: 

(i)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding 
financial  assets  other  than  money  or 
securities; 

(ii)  Providing  any  device  or  other 
instrumentality  for  transferring  money 
or  other  financial  assets;  and 

(iii)  Arranging,  eifecting,  or 
facilitating  financial  transactions  for  the 
account  of  third  parties. 
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(2)  Review  of  specif ic  activities. 

I    (i)  Is  a  specific  request  required?  A 
financial  subsidiary  that  wishes  to 
engage  on  the  basis  of  paragraph  (a)(1) 
of  this  section  in  an  activity  that  is  not 
otherwise  permissible  for  a  financial 
subsidiary  must  obtain  a  determination 
from  the  Secretary  that  the  activity  is 
permitted  under  paragraph  (a)(1). 

(ii)  Consultation  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System.  After  receiving  a  request  under 
this  section,  the  Secretary  will  provide 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  with  a  copy  of 
the  request  and  consult  with  the  Board 
in  accordance  with  section 
5136A(b)(l)(B)(i)  of  the  Revised  Statutes 
(12.  U.S.C.  24a(b)(l)(B)(i)). 

(iii)  Secretary  action  on  requests. 
After  consultation  with  the  Board,  the 
Secretary  will  promptly  make  a  vmtten 
determination  regarding  whether  the 
specific  activity  described  in  the  request 
is  included  in  an  activity  category  listed 
in  paragraph  (a)(1)  of  this  section  and  is 
therefore  either  financial  in  nature  or 
incidental  to  a  financial  activity. 

(3)  What  factors  will  the  Secretary 
consider?  In  evaluating  a  request  made 
under  this  section,  the  Secretary  will 
take  into  accoimt  the  factors  listed  in 
section  5136A(b)(2)  of  the  Revised 
Statutes  (12  U.S.C.  24a(b)(2))  that  the 
Secretary  must  consider  when 
determining  whether  an  activity  is 
financial  in  natiu'e  or  incidental  to  a 
financial  activity. 

(4)  What  information  must  the  request 
contain?  Any  request  by  financial 
subsidiary  under  this  section  must  be  in 
writing  and  must: 

(i)  Identify  and  define  the  activity  for 
which  the  determination  is  sought, 
specifically  describing  what  the  activity 
would  involve  and  how  the  activity 
would  be  conducted;  and 

(ii)  Provide  information  supporting 
the  requested  determination,  including 
information  regarding  how  the  proposed 
activity  falls  into  one  of  the  categories 
listed  in  paragraph  (a)(1)  of  this  section, 
and  any  other  information  required  by 
the  Secretary  concerning  the  proposed 
activity. 

'     (b)  [Reserved] 

Dated:  December  27.  2000. 
Gregory  A.  Baer, 

Assistant  Secretary  for  Financial  Institutions. 
Department  of  the  Treasury. 
(PR  Doc.  01-42  Filed  1-2-01;  8:45  am] 
BILUNQ  CODE  6210-10-P 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM181;  Special  Conditions  No. 
25-171-SC] 

Special  Conditions:  Dassault  Aviation 
Mystere-Falcon  50;  High-intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Dassault  Aviation  Mystere- 
Falcon  50  airplanes  modified  by  Garrett 
Aviation  Services.  These  modified 
airplanes  will  have  a  novel  or  unusual 
design  feature  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  dual 
attitude  heading  reference  systems  that 
perform  critical  functions.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  fit)m  the  effects  of  high- 
intensity-radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

DATES:  The  effective  date  of  these 
special  conditions  is  December  20, 
2000.  Comments  must  be  received  on  or 
before  February  2,  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-114), 
Docket  No.  NM181,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM181.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments,  as  they  may  desire.. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  The  Administrator  will 
consider  all  communications  received 
on  or  before  the  closing  date  for 
comments.  These  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM181."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  1,  2000,  Garrett 
Aviation  Services,  1200  North  Airport 
Drive  Capital  Airport,  Springfield,  IL, 
applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  Dassauh 
Aviation  Mystere-Falcon  50  airplanes. 
The  Model  Falcon  50  is  a  small 
transport  category  airplane,  powered  by 
three  AlliedSignal  Model  TFE  731-3-lC 
turbofans  with  a  maximum  takeoff 
weight  of  38,800  pounds.  This  airplane 
operates  with  a  2-pilot  crew  and  can 
hold  up  to  19  passengers.  The 
modification  incorporates  the 
installation  of  dual  Collins  AHS-3000 
Attitude  Heading  Reference  Systems. 
The  AHS-3000  is  a  replacement  for  the 
existing  electro-mechanical  vertical  and 
directional  gyro's,  while  also  providing 
additional  functional  capability  and 
redundance  in  the  system.  The  avionics/ 
electronics  and  electrical  systems 
installed  in  this  airplane  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Garrett  Aviation  Services  must 
show  that  the  Dassault  Aviation 
Mystere-Falcon  50  airplanes,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
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incorporated  by  reference  in  Type 
Certificate  No.  A46EU,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  conunonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
included  in  the  certification  basis  for 
the  Dassault  Aviation  Mystere-Falcon  50 
airplanes  include  Title  14,  Code  of 
Federal  Regulations  (14  CFR)  part  25,  as 
amended  by  Amendments  25-1  through 
25-34,  plus  additional  requirements 
listed  in  the  type  certificate  data  sheet 
that  are  not  relevant  to  these  special 
conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  an  airplane  because  of  a 
novel  or  unusual  design  featiire,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  these  Dassault  Aviation 
Mystere-Falcon  50  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34  and 
the  noise  certification  requirements  of 
part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  after 
public  notice,  as  required  by  §§  1 1.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation 
Services  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  luiusual  design  feature,  these 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
§21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Dassault- 
Aviation  Mystere-Falcon  airplanes 
modified  by  Garrett  Aviation  Services 
will  incorporate  a  new  attitude  heading 
reference  system  that  will  perform 
critical  functions.  This  system  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane.  The 
current  airworthiness  standards  of  part 
25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusual  design  feature. 


Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
groimd-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Dassault 
Aviation  Mystere  Falcon  50  airplanes 
modified  by  Garrett  Aviation  Services. 
These  special  conditions  require  that 
new  avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  groimd-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airfr-ame  of 
the  following  field  strengths  for  the 
fi^uency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 


Fiekj  strength  (volts  per 

Frequency 

meter) 

Peak 

Average 

lOkHz-IOOkHz 

50 

50 

100  kHz-500 

kHz 

50 

50 

500  kHz-2  MHz 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100 

MHz 

50 

50 

100  MHz-200 

MHz  

100 

100 

200MHZ-400 

MHz  

100 

100 

400  MHz-700 

MHz 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  ... 

2000 

200 

2  GHz^  GHz  ... 

3000 

200 

4  GHz-6  GHz  ... 

3000 

200 

6  GHz-8  GHz  ... 

1000 

200 

8  GHz-12  GHz 

3000 

390 

12  GHz-18  GHz 

2000 

200 

18  GHz-40  GHz 

600 

200 

The  field  strengths  are  expressed  in  terms  of 
peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Dassault  . 
Aviation  Mystere-Falcon  50  airplanes 
modified  by  Garrett  Aviation  Services. 
Should  Garrett  Aviation  Services  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §21. 101  (a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiues  on  the 
Dassault  Aviation  Mystere-Falcon  50 
airplanes  modified  by  Garrett  Aviation 
Services.  It  is  not  a  rule  of  general 
applicability  and  affects  oidy  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
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contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conations 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Dassault  Aviation  Mystere-Falcon  50 
airplanes  modified  by  Garrett  Aviation 
Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensiue  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failiu'e  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on 
December  20,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-89  Filed  1-2-01;  8:45  am] 
aaiJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-190-AD;  Amendment 
39-12057;  AD  2000-26-07] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  IModel  BAe  146  and  Model 
Avro  146-RJ  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAe  146  and  Model  Avro  146-RJ 
series  airplanes,  that  requires  revising 
the  Airworthiness  Limitations  Section 
of  the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  certain  items  and  inspections  to 
detect  fatigue  cracking  in  certain 
structiues.  This  amendment  is 
prompted  by  issuance  of  a  revision  to 
the  airworthiness  limitations  of  the 
BAe/ Avro  146  Aircraft  Maintenance 
Manual,  which  specifies  new 
inspections  and  compliance  times  for 
inspection  and  replacement  actions.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  that  fatigue  cracking 
of  certain  structural  elements  is  detected 
and  corrected;  such  fatigue  cracking 
could  adversely  affect  the  structiu'al 
integrity  of  these  airplanes. 
DATES:  Effective  February  7,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes  was 
published  in  the  Federal  Register  on 


October  30,  2000  (65  FR  64638).  That 
action  proposed  to  require  revising  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  certain  items  and  inspections  to 
detect  fatigue  cracking  in  certain 
structures. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figxu^s,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,700,  or  $60  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futxu*  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

k. 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-07    British  Aerospace  Regional 
Aircraft  (Formeriy  British  Aerospace 
Regional  Aircraft  Limited,  Avro 
hitemational  Aerospace  Division; 
British  Aerospace,  PLC;  British 
Aerospace  Commercial  Aircraft 
Limited):  Amendment  39-12057.  Docket 
99-NM-190-AD. 
Applicability:  All  Model  BAe  146  and 

Model  AvTO  146-RJ  series  airplanes, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability  ' 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modifled,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/iance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structiu«l  integrity  of 
these  airplanes,  accomplish  the  following: 

Airworthiness  Limitations  Revision 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  (ALS)  of  the  Instructions 
for  Continued  Airworthiness  by 
incorporating  Section  05-10-01,  Revision  65, 
dated  August  3.  1999,  of  Chapter  5  of  the 


BAe/ Avro  146  Aircraft  Maintenance  Manual 
(AMM),  into  the  ALS.  This  section  references 
other  sections  of  the  AMM.  The  applicable 
revision  level  of  the  referenced  sections  is 
that  in  effect  on  the  effective  date  of  this  AD. 

(b)  Except  as  specified  in  paragraph  (c)  of 
this  AD:  After  the  actions  specified  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  speciiied  in  the 
document  listed  in  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transjjort  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  7, 2001. 

Issued  in  Ronton,  Washington,  on 
December  22,  2000. 
)ohn ).  Hickey, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-29  Filed  1-2-01;  8:45  am] 

BILUNG  COOE  4910-13-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-250-AD;  Amendment 
39-12058;  AD  2000-2&-OS] 

RIN2120-AA64 

Aifworttiiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMIHARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 


requires  revising  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness  to 
incorporate  life  limits  for  certain  items 
and  inspections  to  detect  fatigue 
cracking  in  certain  structures.  This 
amendment  is  prompted  by  issuance  of 
a  revision  to  the  airworthiness 
limitations  of  the  British  Aerospace  J41 
Aircraft  Maintenance  Manual.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  that  fatigue  cracking 
of  certain  structiiral  elements  is  detected 
and  corrected;  such  fatigue  cracking 
could  adversely  affect  the  structural 
integrity  of  these  airplanes. 
DATES:  Effective  Febriiary  7,  2001. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFOR^TION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149.    • 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  dfrective  (AD) 
that  is  applicable  to  all  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  October  20,  2000  (65  FR 
63023).  That  action  proposed  to  require 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 
life  limits  for  certain  items  and 
inspections  to  detect  fatigue  cracking  in 
certain  structures. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  59  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
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the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figvu^s,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,540,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiUatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prep>ared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

2000-26-08    British  Aerospace  Regional 
Aircraft  [Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
12058.  Docket  99-NM-250-AD. 
Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Notp  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

Airworthiness  Limitations  Revision 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  (ALS)  of  the  Instructions 
for  Continued  Airworthiness  by 
incorporating  Section  05-10-10, 
"Airworthiness  Limitations  Description  and 
Operation,"  dated  July  15,  1999,  of  the 
British  Aerospace  J41  Aircraft  Maintenance 
Manual  (AMM)  into  the  ALS. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  After  the  actions  specified  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  specified  in  the 
document  listed  in  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 


location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  7.2001. 

Issued  in  Renton.  Washington,  on 
December  22,  2000. 
John  ).  Hidiey, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  01-30  Filed  1-2-01;  8:45  am) 
BRUNG  COOE  4eiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-201-AD;  Amendment 
39-12059;  AD  2000-26-09) 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Domier  Model  328-100 
series  airplanes,  that  requires  revising 
the  Airworthiness  Limitations  Section 
,  of  the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  certain  items  and  inspections  to 
detect  fatigue  cracking  in  certain 
structures.  This  amendment  is 
prompted  by  issuance  of  new  revisions 
to  the  Domier  328  Airworthiness 
Limitations  Document.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  that  fatigue  cracking  of  certain 
structural  elements  is  detected  and 
corrected;  such  fatigue  cracking  coidd 
adversely  affect  the  structural  integrity 
of  these  airplanes. 

DATES:  Effective  February  7,  2001. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fairchild  Domier,  Dornier 
Luflfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
Intemational  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


266  Federal  Register / Vol.  66,  No.  2 / Wednesday,  January  3,  2001 /Rules  and  Regulations 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Domier  Model 
328-100  series  airplanes  was  published 
in  the  Federal  Register  on  October  17, 
2000  (65  FR  61287).  That  action 
proposed  to  require  revising  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  certain  items  qnd  inspections  to 
detect  fatigue  cracking  in  certain 
structxires. 

Comments 

Interested  persons  have  been  afforded 
an  opportuinity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  required 
AD  on  U.S.  operators  is  estimated  to  be 
$3,000,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 


necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

200O-2&-09    Domier  Luftfahrt  GMBH: 

Amendment  39-12059.  Docket  97-=-NM- 
201-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
reptair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

Airworthiness  Limitations  Revision 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  (ALS)  of  the  Instructions 
for  Continued  Airworthiness  by 
incorporating  Revision  13  of  the  Domier  328 
Airworthiness  Limitations  Document  (ALD), 
TM-ALD-01 0693- ALL.  dated  luly  25,  1997, 
and  the  Temporary  Revision  (TR)  documents 
into  the  Airworthiness  Limitations  Section 
(ALS)  listed  in  the  following  table: 


TR  number 

Date  of  issue 

TRALD-042 

January  31,  1997 
May  12.  1998 
October  2  1997 

TRALD-048 *. 

TR  ALD-050 

TR  ALD-052 

Decemt)er11   1997 

TR  ALD-053 

April  29,  1998 
May  12.  1998 
May  26.  1998 
July  22.  1998 
October  23.  1998 
Decemt>er  1 1   1 998 

TR  ALD-054 

TR  ALCM)55 

TRALD-056 

TR  ALI>-057 

TRALD-059 

TR  ALD-062 

May  18,  1999 

August  10,  1999 

October  10  1999                                                                  " 

TR  ALD-063 

TR  ALD-064 

TRALD-065 

Novemt>er  26  1 999 

TR  ALD-067 

February  7,  2000 
Febniary  4.  2000 
May  25,  2000 

TR  ALD-068 

TRALD-070 
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Note  2:  When  the  TR  documents  have  been 
incorporated  into  the  latest  issue  of  the 
general  revisions  of  the  ALD,  the  general 
revisions  may  be  incorporated  into  the  ALS, 
provided  that  the  information  contained  in 
the  general  revisions  is  identical  to  that 
specified  in  the  TR  documents. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD:  AJfter  the  actions  specified  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  specifled  in  the 
documents  listed  in  paragraph  (a)  of  this  AD.  - 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements'  of  this  AD 
can  be  accomplished. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  7,  2001. 

Issued  in  Renton,  Washington,  on 
December  22,  2000. 
John  J.  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  01-31  Filed  1-2-01;  8:45  am] 
BtLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  99-NM-24»-AD;  Amendment 
39-12060;  AD  2000-26-10] 

RIN  2120-AA64 

Airworthiness  Directives;  BAe 
Systems  (Operations)  Limited  Model 
ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  all  BAe  Systems 
(Operations)  Limited  Model  ATP 
airplanes,  that  requires  revising  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  certain  items  and  inspections  to 
detect  fatigue  cracking  in  certain 
structures.  This  amendment  is 
prompted  by  issuance  of  a  revision  to 
the  airworthiaess  limitations  of  the 
British  Aerospace  ATP  Aircraft 
Maintenance  Manual,  which  specifies 
new  inspections  and  compliance  times 
for  inspection  and  replacement  action. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  fatigue  cracking 
of  certain  structural  elements  is  detected 
and  corrected;  such  fatigue  cracking 
could  adversely  affect  the  structtiral 
integrity  of  these  airplanes. 
DATES:  Effective  February  7,  2001. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATK)N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  BAe  Model  ATP  airplanes 
was  published  in  the  Federal  Register 
on  October  24,  2000  (65  FR  63556).  That 
action  proposed  to  require  revising  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  certain  items  and  inspections  to 
detect  fatigue  cracking  in  certain 
structures. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposed  rule  or  the  FAA's 
determination  of  the  cost  tothe  public. 

Manufacturer  Name  Change 

The  manufacturer  name  in  the  final 
rule  has  been  changed  from  British 
Aerospace  to  BAe  Systems  (Operations) 


Limited  to  reflect  the  recent  company 
name  change. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $600,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  .my  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
'actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figtires  typically  dq  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  frtim  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 
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List  of  Sulqects  in  14  CFR  Part  39 

Air  transportatipn.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-10    BAe  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
12060.  Docket  99-NM-249-AD. 

Applicability:  All  Model  ATP  airplanes, 
certiflcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

Airworthiness  Limitations  Revision 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  (ALS)  of  the  Instructions 
for  Continued  Airworthiness  by 
incorporating  Section  05-00-00.  dated 
August  15, 1997,  of  the  British  Aerospace 
ATP  Aircraft  Maintenance  Manual  (AMM), 
dated  October  15, 1999,  into  the  ALS.  This 
section  references  other  chapters  of  the 
AMM.  The  applicable  revision  level  of  the 
referenced  chapters  is  that  in  effect  on  the 
effective  date  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  After  the  actions  specified  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  speciTied  in  the 
document  listed  in  paragraph  (a)  of  this  AD. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Efifective  Date 

(e)  This  amendment  becomes  effective  on 
February  7,  2001. 

Issued  in  Renton,  Washington,  on 
December  22,  2000. 
John  ).  Hickey, 

Manager.  Transport  Aiqtiane  Directorate, 

Aircraft  Certification  Sennce. 

(FR  Doc.  01-32  Filed  1-2-01;  8:45  am) 

BILUNG  COOC  4«10-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8916] 

RIN1545-AY29 

Application  of  Section  904  to  Income 
Subject  to  Separate  Limitations  and 
Section  864(e)  Affiliated  Group 
Expense  Allocation  and 
Apportionment  Rules 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains 
Income  Tax  Regulations  relating  to  the 
section  864(e)(5)  and  (6)  rules  on 
affiliated  group  interest  and  other 
expense  allocation  and  apportionment 
and  to  the  section  904(d)  foreign  tax 
credit  limitation.  Changes  to  the 
applicable  laws  were  made  by  the  Tax 
Reform  Act  of  1986,  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  the 
Revenue  Reconciliation  Act  of  1993, 
and  the  Taxpayer  Relief  Act  of  1997. 
These  regulations  provide  guidance 


needed  to  comply  with  those  changes 
and  afi'ect  individuals  and  corporations 
claiming  foreign  tax  credits. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  3,  2001. 

Applicability  Dates:  The  specific  dates 
of  applicability  of  these  regulations  are 
as  follows: 

The  amendments  to  §§  1.861-9, 
1.861-11,  and  1.861-14  generally  apply 
to  taxable  years  beginning  after 
December  31, 1989.  The  dates  of 
applicability  are  stated  in  §  1.861- 
9(h)(5)(i)  and  (ii).  §  1.861-ll(d)(8),  and 
§  1.861-14(d)(l).  (d)(2)(i),  and  (d)(2)(ii). 

The  amendment  to  §  1.904-4{b)(l)(i) 
applies  to  taxable  years  beginning  after 
December  31. 1992. 

The  amendments  to  §  1.904-4(e)(3)(ii) 
and  (e)(3)(iv)  apply  to  taxable  years 
beginning  ai^er  December  31,  2000. 

The  amendments  to  §  1.902- 
l(d)(3)(ii).  §1.904-4(c)(5)(v),  (c)(6)(iv). 
(c)(7)(ii),  (c)(7)(iii),  (c)(8)  Example  9,  and 
(g)(3),  and  to  §  1.904-5(d)(2)  and  (m) 
apply  to  taxable  years  beginning  after 
December  31,  1986.  However,  for 
taxable  years  beginning  before  January 
1,  2001,  taxpayers  may  rely  on  §  1.904- 
4(c)(6)(iv)  and  (g)(3)(ii),  (iii),  and  (iv)  of 
regulations  project  REG-209527-92. 
INTl^l-92,  published  at  1992-1  C.B. 
1209.  See  §  601.601(d)(2)  of  26  CFR  part 
601  revised  April  1 ,  2000. 

The  amendments  to  §  1.904-5(a)(3), 
(g).  (h)(4),  and  (i)(l),  (3),  and  (4)  apply 
to  taxable  years  beginning  after 
December  31,  2000.  However,  taxpayers 
may  choose  to  apply  the  rule  of  §  1 .904- 
5(i)(3)  in  taxable  years  beginning  after 
December  31, 1991,  provided  that  the 
taxpayer  makes  appropriate  adjustments 
to  eliminate  any  double  benefit  arising 
from  the  application  of  the  nile  to 
taxable  years  that  are  not  open  for 
assessment. 

ADDRESSES:  Send  submissions  to: 
Regulations  Unit  CC  (REG-1 06409-00), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  hi  the 
alternative,  submissions  may  be  hand- 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to  Regulations  Unit  CC 
(REG-106409-00),  Couriers  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  or  sent  electronically,  via  the  IRS 
Internet  site  at:  http://www.irs.gov/ 
taxjvgs/regslist.html. 
R>R  FURTHER  INFORMATION  CONTACT: 
Bethany  A.  Ingwalson  at  (202)  622-3850 
(not  a  toll-fr«e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  14, 1992,  a  notice  of 
proposed  rulemaking  (INTL-1-92, 
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1992-1  C.B.  1209)  was  published  in  the 
Federal  Register  (57  FR  20660), 
proposing  amendments  to  the  temporary 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  864(e)(5)  and  (6)  and  to 
the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  904(d).  The 
proposed  regulations  imder  section 
864(e)(5)  and  (6)  concern  the  allocation 
and  apportionment  of  interest  expense 
and  certain  other  expenses  within  an 
affiliated  group  for  alternative  minimum 
tax  purposes.  The  proposed  regulations 
imder  section  904(d)  provide  mles  for 
determining  a  taxpayer's  foreign  tax 
credit  limitation. 

Also  on  May  14, 1992,  final 
regulations  (TD  8412, 1992-1  C.B.  271) 
under  section  904(d)  of  the  Internal 
Revenue  Code  of  1986  (Code)  were 
published  in  the  Federal  Register  (57 
FR  20639).  The  final  regulations  added 
provisions  that  were  reserved  in  final 
regulations iTD  8214.  1988-2  C.B.  220) 
published  in  the  Federal  Register  (53 
FR  27006)  in  1988  and  also  made  other 
changes  to  the  1988  final  regulations. 
Written  comments  were  received  with 
respect  to  the  final  and  proposed 
regulations  and  a  public  hearing  was 
held  on  September  24,  1992. 

On  July  8,  1996,  additional  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  904  (REG- 
209750-95,  1996-2  C.B.  484)  were 
published  in  the  Federal  Register  (61 
FR  35696),  addressing  the  grouping 
rules  under  §  1.904-4(c).  On  January  11, 
1999,  final  regulations  (TD  8805,  1999- 
1  C.B.  371)  were  published  in  the 
Federal  Register  (64  FR  1505)  finalizing 
these  amendments  and  portions  of  the 
1992  proposed  regulations,  with 
modifications. 

The  significant  points  raised  by  the 
comments  to  the  1992  final  and 
proposed  regulations  and  at  the  hearing, 
and  the  changes  made  to  the  proposed, 
temporary,  and  final  regulations,  are 
discussed  in  the  remainder  of  the 
preamble.  After  consideration  of  the 
comments  received,  the  below- 
described  amendments  to  the  1992  final 
regulations  under  section  904  and  to  the 
final  regulations  under  section  864  are 
adopted  as  modified  by  this  Treasury 
decision. 

Explanation  of  Provisions 

I.  Sections  1.861-9,  1.861-11,  and 
1.861-14 

The  proposed  regulations  imder 
§§1.861-9. 1.861-11,  and  1.861-14  are 
finalized  substantially  as  proposed,  and 
the  corresponding  provisions  of  the 
temporary  regulations  are  removed.  For 
purposes  of  the  alternative  minimum 
tax  (AMT),  for  taxable  years  beginning 


after  December  31,  1989,  the  dividends 
received  deduction  under  section  243 
does  not  apply  to  the  portion  of  a 
dividend  attributable  to  income  that  is 
exempt  irom  tax  imder  section  936  or 
30A.  See  section  56(g)(4)(C).  Therefore, 
the  exempt  portion  of  the  dividend  is, 
in  effect,  included  in  adjusted  current 
earnings  (ACE)  for  purposes  of 
computing  the  dividend  recipient's 
alternative  minimum  taxable  income. 
Dividends  from  a  corporation  with 
respect  to  which  an  election  is  in  effect 
under  section  936  or  30A  (a  section  936 
corporation)  are  eligible  for  the 
dividends  received  deduction  for 
regular  tax  purposes.  Section 
243(b)(l)(B)(ii). 

To  the  extent  included  in  income, 
dividends  from  a  section  936 
corporation  to  an  affiliated  United 
States  corporation  do  not  qualify  for 
look-through  treatment  under  section 
904(d)(3)  and  §  1.904-5.  Under  sectfons 
904,  861(a)(2)(A),  and  862(a)(2),  such 
amounts  generally  are  treated  as  foreign 
source  passive  income  (except  as 
otherwise  provided  in  section  904(g)). 
For  taxable  years  beginning  after 
December  31,  1993,  section 
56(g)(4)(C)(iii)(IV),  added  to  the  Code  as 
part  of  the  Revenue  Reconciliation  Act 
of  1993  (Pub.  L.  103-66, 107  Stat. 
312)(RRA  1993),  creates  an  AMT  foreign 
tax  credit  separate  limitation  for 
dividend  income  attributable  to  income 
that  is  exempt  bom  tax  under  section 
936  or  30A.  The  separate  limitation 
applies  solely  for  AMT  purposes. 

Thus,  for  taxable  years  beginning  after 
December  31, 1989,  and  before  January 
1, 1994,  the  portion  of  the  dividends 
from  section  936  corporations  that  are 
added  back  into  alternative  minimum 
taxable  income  as  ACE  adjustments  are 
subject  to  the  separate  limitation  for 
passive  income  under  section  904(d)(2) 
for  AMT  foreign  tax  credit  purposes.  For 
taxable  years  beginning  after  December 
31, 1993,  dividends  from  section  936 
corporations  are  subject  to  a  separate 
AMT  foreign  tax  credit  limitation.  In 
addition,  for  taxable  years  beginning 
after  December  31, 1995,  corporations 
eligible  for  a  credit  under  section  30A 
are  treated  as  section  936  corporations, 
under  sections  30A(e)  and 
56(g)(4)(C)(iii)(VI). 

Treasury  and  the  IRS  proposed 
changes  to  the  temporary  regulations  in 
order  to  exclude  section  936 
corporations  from  the  affiliated  group 
solely  for  purposes  of  allocating 
expenses  in  determining  the  amount  of 
the  group's  foreign  source  alternative 
minimum  taxable  income,  which  affects 
the  AMT  foreign  tax  credit.  This  change 
has  the  effect  of  increasing  the  amount 
of  interest  and  other  expenses 


apportioned  to  dividend  income  from  a 
section  936  corporation.  The  regulations 
were  intended  to  mitigate  the  treatment, 
for  AMT  foreign  tax  credit  purposes,  of 
section  936  corporation  dividends  as 
passive  income  and  would  similarly 
mitigate  the  treatment  of  such  dividends 
as  separate  limitation  income  in  post- 
1993  taxable  years. 

Commentators  wrote  and  testified  at 
the  public  hearing  that  Treasury  and  the 
IRS  do  not  have  statutory  authority  to 
issue  regulations  under  section  864(e)(5) 
excluding  section  936  corporations  from 
the  affiliated  group  solely  for  AMT 
purposes.  They  contended  that  the  AMT 
and  regular  tax  systems  must  remain 
parallel  unless  a  deviation  is 
appropriate  for  simplification  purposes. 
However,  the  enactment  of  a  separate 
limitation  category  for  certain  portions 
of  dividends  from  section  936 
corporations  for  AMT  purposes, 
effective  for  taxable  years  beginning 
after  1993,  demonstrates  that,  because  of 
the  ACE  adjustment,  the  AMT  and 
regular  tax  foreign  tax  credit  systems 
cannot  operate  exactly  alike  with 
respect  to  dividend  income  fit)m  section 
936  corporations. 

The  amendments  were  proposed  to 
apply  to  taxable  years  beginning  after 
December  31, 1991.  In  response  to  a 
comment,  the  applicability  date  of  the 
amendments  to  the  regulations  under 
§§  1.861-9,  1.861-11,  and  1.861-14  has 
been  changed  to  taxable  years  beginning 
after  December  31, 1989,  to  conform  to 
the  effective  date  of  the  statutory 
change.  The  regulations  also  provide  a 
definition  of  section  936  corporations 
that  reflects  the  enactment  of  section 
30A. 

In  addition,  the  regulations  move  the 
flush  text  at  the  end  of  §  1.861-1  lT(d)(6) 
to  a  new  §  1.861-ll(d)(7).  The  new 
paragraph  (d)(7)  provides,  among  other 
things,  that  the  attribution  rules  of 
section  1563(e)  rather  than  the  rules  of 
section  318  will  apply  to  determine 
indirect  ownership  for  purposes  of 
§  1. 861-1  lT(d)(6).  The  change  in  the 
regulations  to  refer  to  section  1563(e)  is 
consistent  with  paragraph  7  of  Notice 
89-91  (1989-2  C.B.  408),  which  stated 
that  the  IRS  intends  that  the  reference 
in  §  1.861-llT(d)(6)  to  section  318 
should  instead  be  a  reference  to  section 
1563(e),  effective  for  all  post-1986 
taxable  years. 
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n.  Section  1.904 

A.  Changes  to  the  1992  Proposed 
Regulations 

1.  Distributions  From  Controlled 
Foreign  Corporations  That  Are  Not 
Eligible  for  Look-Through  Treatment 

Section  1.904-4(g)(3)(i)  provides  that 
distributions  made  by  a  controlled 
foreign  corporation  (CFG)  from  earnings 
and  profits  acciunulated  before  the 
distributing  corporation  became  a  CFC 
are  treated  as  dividends  from  a 
noncontroUed  section  902  corporation. 
The  final  regulations  reorganize  the 
provisions  of  §  1.904-4(g)(3)  and 
include  a  reserved  paragraph  at  §  1.904- 
4(g)(3)(i)(C).  The  regulations  are 
proposed  to  be  amended  in  a  separate 
dociunent  (REG-1 04683-00)  published 
elsewhere  in  this  issue  of  the  Federal 
Register  to  address  the  effect  of  an 
intervening  period  when  the 
corporation  was  not  a  CFC  on  the 
eligibility  of  the  distributions  for  look- 
through  treatment. 

Prior  to  amendment  by  the  Taxpayer 
Relief  Act  of  1997  (Public  Law  105-34, 
107  Stat.  312)  (TRA  1997),  section 
904(d)(2){E)(i)  provided  that  a  CFC 
would  not  be  treated  as  a  noncontroUed 
section  902  corporation  with  respect  to 
distributions  from  earnings  and  profits 
that  were  accumulated  while  the 
corporation  was  a  CFC  and,  except  as 
provided  in  regulations,  the  taxpayer 
was  a  United  States  shareholder  in  such 
corporation.  The  rule  limiting  look- 
through  treatment  to  earnings  and 
profits  accumulated  while  the  taxpayer 
was  a  United  States  shareholder  was 
repealed  by  TRA  1997,  applicable  for 
distributions  after  August  5, 1997. 

With  respect  to  distributions  before 
August  6,  1997,  §  1.904-4(g)(3)(ii) 
through  (iv)  of  the  proposed  regiilations 
significantly  limited  the  circumstances 
under  which  a  dividend  paid  to  a  new 
United  States  shareholder  by  a  CFC  out 
of  earnings  and  profits  accumulated 
while  it  was  a  CFC  (but  before  the 
recipient  became  a  United  States 
shareholder)  would  be  treated  as 
dividends  from  a  noncontroUed  section 
902  corporation.  The  final  regulations  at 
§  1.904-4(g)(3)(ii)(A)  retain  the 
proposed  rule  denying  look-through 
treatment  only  to  new  United  Sates 
shareholders  that  acquire  more  than  90" 
percent  of  a  CFC.  This  rule  relaxed  the 
statutory  limitation  to  the  extent 
necessary  to  avoid  the  administrative 
burdens  that  would  arise  if  more  than 
one  United  States  shareholder  were 
entitled  to  look-through  treatment  on 
distributions  of  post- 1986  undistributed 
earnings  but  the  look-through  pools  for 


each  new  shareholder  began  in  different 
years. 

Commentators  argued  that  the 
regulations  should  be  further  expanded 
to  allow  look-through  on  pre-acquisition 
earnings  for  all  new  shareholders  that 
acquire  at  least  10  percent  of  the  voting 
power  of  the  stock  of  a  CFC,  that  is,  to 
all  new  shareholders  entitled  to 
compute  a  credit  for  deemed-paid  taxes 
under  section  902  and  section  960. 
Treasury  and  the  IRS  declined  to  adopt 
the  suggestion,  because  the  proposed 
regulations  already  relaxed  the  statutory 
requirement  to  an  appropriate  extent. 
A  commentator  suggested  that  the 
intra-group  acquisition  rule  in  §  1.904- 
4(g)(3)(ii)(C)  of  the  proposed  regulations 
(paragraph  (g)(3){ii)(B)  of  the  final 
regulations)  should  be  revised  to  apply 
when  the  new  and  old  shareholders  of 
a  CFC  are  related  under  the  attribution 
rules  of  sections  318  and  958,  rather 
than  only  to  transfers  within  an 
affiliated  group.  Other  commentators 
requested  that  the  exception  be 
expanded  to  apply  to  nontaxable 
transfers  of  stock  in  which  the  new  and 
old  shareholders  cease  to  be  members  of 
the  same  affiliated  group.  Treasury  and 
the  IRS  decline  to  expand  the  scope  of 
the  intra-group  exception  to  the  90- 
percent  shareholder  rule,  which  applies 
only  for  distributions  prior  to  August  6, 
1997.  The  final  regulations  clarify  the 
rule  of  the  proposed  regulations  that  the 
dividend  recipient  and  the  immediately 
preceding  owner  (or  owners)  must  be 
members  of  the  same  affiliated  group 
both  when  the  recipient  acquires  the 
stock  of  the  distributing  corporation 
from  the  immediately  preceding  owner 
and  when  the  recipient  receives  the 
dividend. 

In  response  to  a  comment,  the 
regulations  clarify  the  LIFO  ordering 
rule  in  §  1.904-^{g){3)(iii)  of  the 
proposed  regulations  (paragraph 
(g)(3)(ii)(C)  of  the  final  regulations)  for 
determining  whether  a  distribution  from 
a  CFC  is  attributable  to  the  period  after 
a  more-than-90-percent  United  States 
shareholder  became  a  United  States 
shareholder.  The  final  regiilations  state 
that  such  a  distribution  comes  first  from 
the  pool  of  post-acquisition 
undistributed  earnings,  next  from  the 
10/50  pool  of  post-1986  imdistributed 
earnings  attributable  to  the  pre- 
acquisition  period,  if  any,  and  finally  on 
a  LIFO  basis  from  any  pre-acquisition 
earnings  and  profits  attributable  to  pre- 
1987  acciunulated  profits. 

To  reflect  the  amendments  made  to 
section  904{d)(2)(E)(i)  by  TRA  1997,  the 
final  regulations  provide  at  §  1.904- 
4(g)(3)(ii)(D)  that  the  denial  of  look- 
through  treatment  to  new  more-than-90- 
percent  shareholders  for  distributions  of 


earnings  and  profits  accumulated  before 
the  recipient  became  a  United  States 
shareholder  applies  only  to 
distributions  made  before  August  6, 
1997.  Section  1.904-4(g)(3)  has  been 
reorganized  to  separate  the  rules  under 
section  904(d)(2)(E)  that  are  applicable 
to  distributions  after  August  5, 1997, 
frt)m  the  rules  that  are  applicable  only 
to  distributions  on  or  before  that  date. 
Rules  substantially  identical  to  the 
proposed  section  904  regulations  were 
proposed  in  1995  under  section  902.  See 
Prop.  Reg.  §  1. 902-1  (d)(2)(ii)  through 
(iv)  (69  FR  2049;  1995-1  C.B.  959,  970), 
and  the  reserved  paragraph  at  §  1.902- 
l(d)(3)(ii)(1997).  A  commentator  noted 
that  the  effective  date  included  in  the 
proposed  section  902  regulations 
applied  to  taxable  years  beginning  after 
December  31,  1986,  while  the  proposed 
applicability  date  for  the  substantially 
identical  regulations  proposed  under 
section  904(d)  applied  to  taxgble  years 
beginning  after  December  31,  1991. 
Since  section  904(d)(2)(E)(i)  applies  to 
all  taxable  years  beginning  after  1986, 
the  final  regiilations  adopt  the  earlier 
applicability  date,  and  amend  the 
reserved  paragraph  at  §  1. 902-1  (d)(3)(ii) 
to  add  a  cross  reference  to  the  final 
section  904  regulations. 

2.  Succeeding  Shareholders'  Treatment 
of  Additional  Taxes  on  Previously 
Taxed  Income  Recognized  by  Prior 
Shareholders 

In  response  to  a  comment,  §  1.904- 
4(c)(6)(iv)  of  the  proposed  regulations  is 
revised.  Section  1.904-4(c)(6)  provides 
rules  for  applying  the  high-tax  kick-out 
frova  the  passive  limitation  category 
when  additional  taxes  are  paid  or 
deemed  paid  with  respect  to  a 
distribution  of  previously  taxed  passive 
income  that  had  been  included  in 
income  in  an  earlier  year  imder  section 
951(a)(1).  Paragraph  (c)(6)(iv)  applies 
when  a  new  shareholder  acquires  stock 
in  a  controlled  foreign  corporation  after 
income  has  been  included  in  the  prior 
shareholder's  income  imder  section 
951(a)(1)  but  before  thQ  income  is 
distributed  and  subjected  to  additional 
foreign  tax. 

As  proposed,  paragraph  (c)(6)(iv) 
provided  that  new  shareholders  entitled 
to  look-through  treatment  on 
distributions  of  pre-acquisition  earnings 
(U.S.  shareholders  that  acquired  90 
percent  or  less  of  the  distributing 
corporation)  would  place  the  additional 
taxes  in  the  general  limitation  category. 
However,  new  shareholders  who  were 
not  entitled  to  look-through  treatment 
(because  the  shareholder  acquired  more 
than  90  percent  of  the  distributing 
corporation)  would  place  the  taxes  in 
the  general  limitation  or  noncontroUed 
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section  902  corporation  category, 
depending  on  whether  or  not  the 
associated  income  inclusion  of  the  prior 
shareholder  was  high-taxed  income. 

A  commentator  argued  that  the  latter 
rule's  dependence  on  whether  income 
was  high-taxed  or  not  in  the  hands  of 
the  previous  shareholder,  for  purposes 
of  determining  the  treatment  of  the  taxes 
in  the  hands  of  a  new  90-percent 
shareholder,  added  unnecessary 
complexity.  In  response  to  the 
comment,  the  regulations  amend 
§  1.904-4(c)(6)(iv)  to  provide  that  a 
shareholder  not  entiUed  to  look-through 
on  pre-acquisition  earnings  must  treat 
the  additional  taxes  as  allocable  to  the 
noncontroUed  section  902  corporation 
dividend  category.  The  revised  rule 
applies  to  taxable  years  beginning  after 
December  31,  1991.  However,  taxpayers 
may  rely  on  the  proposed  regulations  for 
taxable  years  beginning  before  January 
1,  2001. 

The  final  regulations  adopt  the 
proposed  rule  that  a  shareholder 
entitled  to  look-through  treatment  on 
pre-acquisition  earnings  treats 
additional  taxes  imposed  on 
distributions  of  previously  taxed  passive 
income  as  allocable  to  the  general 
limitation  category.  This  rule  applies  to 
aU  distributions  of  previously  taxed 
passive  income  after  August  5, 1997. 

3.  Special  Rules  for  Dividends  Between 
CFCs 

Section  1.904-5(i)(3)  of  the  proposed 
regulations,  reducing  to  ten  percent  the 
common  ownership  threshold  for 
dividends  between  CFCs  to  qualify  for 
look-through  treatment,  is  finalized  as 
proposed,  applicable  to  taxable  years 
beginning  after  December  31,  2000. 
However,  taxpayers  may  choose  to 
apply  the  rule  to  taxable  years  beginning 
•after  December  31, 1991,  so  long  as 
appropriate  adjustments  are  made  to 
eliminate  any  double  benefit  arising 
bom  the  application  of  the  rule  to 
taxable  years  that  are  not  open  for 
assessment.  Example  2  of  proposed 
§  1.904-5(i)(4)  is  also  finalized,  with 
modifications  described  in  11  B.4  of  this 
preamble,  below,  relating  to  changes  to 
correct  errors  in  Example  1  in  the  1992 
final  regulations. 

B.  Changes  to  the  1992  Final 
Regulations 

1.  Passive  Limitation  FOGEI  Income 

Section  1.904-4(b)(l)(i)  is  amended  to 
clarify  that,  for  taxable  years  beginning 
after  December  31,  1992,  passive  income 
does  not  exclude  foreign  oil  and  gas 
extraction  income  (as  defined  in  section 
907(c)).  This  amendment  reflects  the 
repeal  of  section  904(d)(2)(A)(iii)(IV}. 


which  excluded  FOGEI  from  the 
definition  of  passive  income,  by  section 
13235(a)(2)  of  RRA  1993. 

2.  High-Tax  Kickout 

Section  1.904-4(c)(4)Ui)  is  revised  to 
reflect  the  addition  of  §  1.904- 
4(c)(3)(iv). 

3.  Reduction  in  Tax  on  Distribution  of 
Previously  Taxed  Income 

The  1992  final  regulations,  which 
generally  look  to  foreign  law  rules  for 
purposes  of  determining  the  year  or 
years  to  which  a  reduction  in  foreign  tax 
relates,  were  intended  to  apply  LIFO ' 
default  rules  in  order  to  avoid  multiple 
redeterminations  imder  section  905(c) 
in  situations  where  a  tax  reduction 
applies  to  a  distribution  of  previously 
taxed  income  that  is  treated  under 
foreign  law  as  made  out  of  a  multi-year 
pool  of  income.  See  §  1.905-3T(f) 
(requiring  a  redetermination  of  deemed 
paid  taxes,  in  lieu  of  a  pooling 
adjustment,  when  corporate  tax  is 
reduced  in  connection  with  a 
distribution  of  previously  taxed 
income). 

In  response  to  a  conunent,  §  1.904- 
4(c)(7)(ii)  and  §  1.904-4(c)(8)  Example  9 
are  revised  to  clarify  that  if  a  foreign 
country's  law  allocates  a  foreign  tax 
reduction  to  a  pool  or  group  containing 
income  from  more  than  one  taxable 
year,  and  that  pool  or  group  is  defined 
based  on  a  characteristic  of  the  income 
(for  example,  the  rate  of  tax  paid  with 
resgect  to  the  income)  rather  than  based 
oirtm»  taxable  year  in  which  the  income 
is  derived,  then  foreign  law  is  not 
considered  to  specify  a  year  or  years  to 
which  the  tax  reduction  applies  and  the 
last-in  first-out  (LIFO)  default  rule 
applies. 

In  response  to  a  comment,  a  new 
paragraph  (c)(5)(v)  has  been  added  to 
§  1.904—4  to  supply  a  cross-reference  to 
the  rule  that,  pursuant  to  the  general 
rule  of  section  904(d)(3)(E),  passive 
income  excluded  from  foreign  personal 
holding  company  income  under  the 
subpart  F  high  tax  exception  of  section 
954(b)(4)  will  be  treated  as  general 
limitation  income  at  the-CFC  level 
unless  the  special  rule  in  §  1.904- 
4(c)(7)(iii)  applies. 

4.  Examples  Illustrating  Look-Through 
Rules  for  Dividends  and  Interest 

In  response  to  comments,  §  1.904- 
5(i)(4)  Example  1  and  Prop.  §  1.904- 
5(i)(4)  Example  2  are  revised.  The  1992 
version  of  Example  1  was  erroneous 
because,  althou^  the  first-tier  CFC  in 
that  example  owns  only  40  percent  of 
the  second-tier  CFC,  the  second-tier  CFC 
owns  100  percent  of  the  third-tier  CFC. 
Therefore,  the  second-  and  third-tier 


CFCs  are  related  look-through  entities 
and  the  look-through  rules  of  §  1.904- 
5(i)(l)  apply  tointerest  payments 
between  them.  The  section  904(d)(3)(B) 
look-through  rule  for  subpart  F 
inclusions  applies  to  the  U.S.  parent's 
recognition  of  subpart  F  income  of  the 
second-tier  CFC,  attributable  to  the 
interest  paid  by  the  third-tier  CFC. 

Example  2  of  the  proposed 
regulations  reached  the  correct  result 
but  applied  an  incorrect  rationale.  Just 
as  in  Example  1,  on  the  facts  of 
proposed  Example  2,  the  related  look- 
through  entity  rules  of  §  1.904-5(i)(l) 
would  apply  to  distributions  between 
the  second-  and  third-tier  CFCs  even 
without  the  application  of  the  special 
rule  for  dividends  in  proposed  §  1 .904- 
5(i)(3).  Examples  1  and  2  are  revised  to 
illustrate  the  different  ownership 
thresholds  that  are  required  in  order  for 
the  look-through  rules  to  apply  to 
interest  and  dividends  paid  between 
CFCs.  The  regulations  also  add  a  new 
Example  3  to  further  clarify  the 
appUcation  of  §  1.904-5(i). 

5.  Treatment  of  Section  951(a)(1)(B) 
Inclusions  as  Dividends 

Paragraph  (m)(4)  of  §  1.904-5  is 
amended  to  clarify  that,  for  purposes  of 
the  section  904(g)  re-sourcing  rules, 
section  951(a)(1)(B)  inclusions  are 
treated  as  dividends  sourced  under  the 
pro  rata  rule  of  section  904(g)(4)  and 
§  1.904-5(m)(4).  Section  904(g)(2) 
provides  a  rule  for  sourcing  section 
951(a)  inclusions,  which  literally 
include  section  956  inclusions 
described  in  section  951(a)(1)(B). 
Section  904(g)(2)  treats  an  amount 
described  in  section  951(a)  as  U.S. 
source  income  to  the  extent  it  is 
attributable  to  items  of  U.S.  source 
income  of  the  foreign  corporation. 
Inclusions  under  section  951(a)(1)(A) 
are  measured  by  tracing  the  inclusion 
directly  to  the  items  of  income  received 
by  a  CFC.  Like  an  actual  dividend,  an  - 
increase  in  earnings  invested  in  U.S. 
property  that  is  included  in  income 
under  section  951(a)(1)(B)  is  treated  as 
paid  pro  rata  out  of  all  of  the  CFCs 
earnings  and  profits.  See  §  1.904- 
5(c)(4)(i).  The  final  regulations  amend 
§  1.904-5(m)(4)(i)  to  clarify  that  section 
904(g)(2)  sources  section  951(a)(1)(B) 
inclusions  by  applying  the  pro  rata  rules 
of  section  904(g)(4). 

6.  Treatment  of  Base  Differences  in  the 
Case  of  Fincmcial  Services  Entities 

A  commentator  requested  that 
§  1.904-6(a)(l)(iv)  be  revised  to  provide 
that,  in  the  case  of  a  financial  services 
entity,  if  foreign  taxes  are  imposed  on 
amounts  that  are  not  income  under 
United  States  tax  rules  (a  base 
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difference),  the  foreign  taxes  will  be 
placed  in  the  limitation  category  for 
financial  services  income  rather  than 
the  general  limitation  category.  The 
commentator  argued  that  financial 
services  entities  typically  have  no 
general  limitation  income,  and  that  the 
ftnancial  services  category  essentially 
serves  as  the  residual  basket  for 
financial  services  entities. 

Treasury  and  the  IRS  decline  to  adopt 
the  suggested  change.  Treasury  and  the 
IRS  believe  that  most  cases  in  which 
foreign  tax  is  imposed  in  the  absence  of 
a  concurrent  associated  income 
inclusion  in  the  United  States  are 
properly  analyzed  as  involving  a  timing 
difference  rather  than  a  base  difference. 
A  timing  difference  occurs  when  foreign 
tax  is  imposed  on  an  item  that  would  be 
income  under  United  States  tax 
principles  if  it  were  recognized  for  U.S. 
tax  purposes  in  the  same  year.  Treasury 
and  the  IRS  believe  that  base  differences 
(in  which  foreign  tax  is  imposed  on  an 
amount  that  the  United  States  would 
never  recognize  as  income,  such  as  a 
gift)  rarely  occur.  Accordingly,  a  special 
rule  for  base  differences  of  financial 
services  entities  is  not  required. 

However,  Treasury  and  the  IRS  are 
considering  whether  additional  rules  are 
needed  to  clarify  the  operation  of 
§  1.904-6(a){l)(iv).  For  example, 
Treasury  and  the  IRS  are  considering 
whether  the  regulations  should  be 
revised  to  address  explicitly  situations 
in  which  a  foreign  country  and  the 
United  States  recognize  different 
amounts  of  income  or  characterize  the 
income  differently,  for  example,  as  a 
result  of  differences  in  calculating  basis. 
Other  issues  under  consideration 
include  the  appropriate  treatment  of 
situations  in  which  a  timing  difference 
occurs  but  there  is  more  than  one 
possible  characterization  of  the  income 
that  might  be  recognized  in  the  future 
for  U.S.  tax  purposes,  and  situations  in 
which  the  United  States  and  another 
country  perceive  different  taxpayers  as 
realizing  the  same  income  (with  or 
without  a  timing  or  characterization 
difference).  Comments  are  requested  on 
the  appropriate  scope  and  content  of 
additional  guidance  on  these  types  of 
issues. 

Treasury  and  the  IRS  are  also 
considering  clarifying  §  1.904-6{a)(l), 
which  provides  rules  for  allocating 
foreign  taxes  to  separate  categories.  The 
current  regulations  determine  the 
income  to  which  the  foreign  taxes  relate 
by  reference  to  foreign  law  (taxes  are 
related  to  income  if  the  income  is 
included  in  the  tax  base  upon  which  the 
foreign  tax  is  imposed).  Foreign  taxes 
are  allocated  and  apportioned  to 
separate  categories  by  reference  to  the 


separate  categories  to  which  the  income 
t£ixed  under  foreign  law  would  be 
assigned  under  U.S.  tax  principles.  See 
§  1.904-6{c)  Example  5.  Comments  are 
requested  on  the  manner  in  which  the 
regulations  could  be  made  easier  to 
understand  and  apply. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regiilatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
notice  of  proposed  rulemaking 
preceding  the  regulations  was  issued 
prior  to  March  29,  1996,  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Pursuant  to  section  7805(f)  of 
the  Code,  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
was  submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Draftiiig  Information 

The  principal  author  of  these  final 
regulations  is  Rebecca  I.  Rosenberg  of 
the  Office  of  Associate  Chief  Coimsel 
(International),  within  the  Office  of 
Chief  Counsel,  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding 
citations  for  §§1.861-9. 1,861-11,  and 
1.861-14  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.861-9  also  issued  under  26 
U.S.C.  863(a),  26  U.S.C.  864(e).  26  U.S.C. 
865{i).  and  26  U.S.C.  7701(f).  *  *  * 

Section  1.861-11  also  issued  under  26 
U.S.C.  863(a),  26  U.S.C.  864(e),  26  U.S.C. 
865{i).  and  26  U.S.C.  7701(0-  Section  1.861- 
14  also  issued  under  26  U.S.C.  863(a),  26 
U.S.C.  864(e),  26  U.S.C.  865(1),  and  26  U.S.C. 
7701(f).  *   •   *. 

Par.  2.  Section  1.861-9  is  added  to 
read  as  follows: 


§  1 .861  -9    Allocation  and  apportionment  of 
interest  expense. 

(a)  through  (h)(4)  [Reserved].  For 
further  guidance,  see  §  1.861-9T(a) 
through  {h){4). 

(h)(5)  Characterizing  stock  in  related 
persons — (i)  General  rule.  Stock  in  a 
related  person  held  by  the  taxpayer  or 
by  another  related  person  shall  be 
characterized  on  the  basis  of  the  fair 
market  value  of  the  taxpayer's  pro  rata 
share  of  assets  held  by  the  related 
person  attributed  to  each  statutory 
grouping  and  the  residual  grouping 
imder  the  stock  characterization  rules  of 
§  1.861-12T(c)(3)(ii),  except  that  the 
portion  of  the  value  of  intangible  assets 
of  the  taxpayer  and  related  persons  that 
is  apportioned  to  the  related  person 
under  §  1.861-9T(h)(2)  shall  be 
characterized  on  the  basis  of  the  net 
income  before  interest  expense  of  the 
related  person  within  each  statutory 
grouping  or  residual  grouping 
(excludhig  income  that  is  passive  under 
§  1.904-4(b)). 

(ii)  Special  rule  for  section  936 
corporations  regarding  alternative 
niinimum  tax.  For  purposes  of 
characterizing  stock  in  a  related  section 
936  corporation  in  determining  foreign 
source  alternative  minimum  taxable 
income  within  each  separate  category 
and  the  alternative  minimum  tax  foreign 
tax  credit  pursuant  to  section  59(a),  the 
rules  of  §  1.861-9T(g)(3)  shall  apply  and 
§  1.861-9(h)(5)(i)  shall  not  apply.  Thus, 
for  taxable  years  beginning  after 
December  31,  1989,  and  before  January 
1,  1994,  stock  in  a  related  section  936 
corporation  is  characterized  for 
alternative  minimum  tax  purposes  as  a 
foreign  source  passive  asset  because  the 
stock  produces  foreign  source  passive 
dividend  income  under  sections 
861(a)(2)(A),  862(a)(2),  and  904(d)(2)(A) 
and  the  regulations  under  those 
sections.  For  taxable  years  beginning 
after  December  31, 1993,  stock  in  a 
related  section  936  corporation  would 
be  characterized  for  alternative 
minimum  tax  purposes  as  an  asset 
subject  to  the  separate  limitation  for 
section  936  corporation  dividends 
because  the  stock  produces  foreign 
source  dividend  income  that,  for 
alternative  minimum  tax  purposes,  is 
subject  to  a  separate  foreign  tax  credit 
limitation  under  section 
56(g)(4)(C)(iii)(IV).  However,  stock  in  a 
section  936  corporation  is  characterized 
as  a  U.S.  source  asset  to  the  extent 
required  by  section  904(g).  For  the 
definition  of  the  term  section  936 
corporation  see  §  1.861-ll(d)(2)(ii). 
(iii)  Effective  date.  This  paragraph 
(h)(5)  applies  to  taxable  years  begiiming 
after  December  31, 1989. 
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Par.  3.  In  §  1.861-9T,  paragraph  (h)(5) 
is  revised  to  read  as  follows: 

§  1 .861-9T    Allocation  and  apportionment 
of  interest  expense  (temporary). 


(h)*  *  * 

(5)  [Reserved].  For  further  guidance, 
see§1.861-9(h){5). 

***** 

Par.  4.  Section  1.861-11  is  added  to 
read  as  follows: 

§  1 .861-1 1    Special  rules  for  allocating  and 
apportioning  interest  expense  of  an 
affiliated  group  of  corporations. 

(a)  through  (c)  [Reserved].  For  further 
guidance,  see  §  1.861-1  lT(a)  through 
(c). 

(d)  Definition  of  affiliated  group — (1) 
General  rule.  For  purposes  of  this 
section,  in  general,  the  term  affiliated 
group  has  the  same  meaning  as  is  given 
that  term  by  section  1504,  except  that 
section  936  corporations  are  also 
included  within  the  affiliated  group  to 
the  extent  provided  in  paragraph  (d)(2) 
of  this  section.  Section  1504(a)  defines 
an  affiliated  group  as  one  or  more 
chains  of  includible  corporations 
connected  through  80-percent  stock 
ownership  with  a  common  parent 
corporation  which  is  an  includible 
corporation  (as  defined  in  section 
1504(b)).  In  the  case  of  a  corporation 
that  either  becomes  or  ceases  to  be  a 
member  of  the  group  during  the  course 
of  the  corporation's  taxable  year,  only 
the  interest  expense  incurred  by  the 
group  member  during  the  period  of 
membership  shall  be  allocated  and 
apportioned  as  if  all  members  of  the 
group  were  a  single  corporation.  In  this 
regard,  assets  held  during  the  period  of 
membership  shall  be  taken  into  account. 
Other  interest  expense  incurred  by  the 
group  member  during  its  taxable  year 
but  not  during  the  period  of 
membership  shall  be  allocated  and 
apportioned  without  regard  to  the  other 
members  of  the  group. 

(2)  Inclusion  of  section  936 
corporations— (i)  Rule— (A)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (d)(2)(i)(B)  of  this  section,  the 
exclusion  of  section  936  corporations 
fi"om  the  affiliated  group  under  section 
1504(b)(4)  does  not  apply  for  purposes 
of  this  section.  Thus,  a  section  936 
corporation  that  meets  the  ownership 
requirements  of  section  1504(a)  is  a 
member  of  the  affiliated  group. 
(B)  Exception  for  purposes  of 
alternative  minimum  tax.  The  exclusion 
fitjm  the  affiliated  group  of  section  936 
corporations  under  section  1504(b)(4) 
shall  be  operative  for  purposes  of  die 
application  of  this  section  solely  in 
determining  the  amoimt  of  foreign 


source  alternative  minimum  taxable 
income  within  each  separate  category 
and  the  alternative  minimum  tax  foreign 
tax  credit  pursuant  to  section  59(a). 
Thus,  a  section  936  corporation  that 
meets  the  ownership  requirements  of 
section  1504(a)  is  not  a  member  of  the 
affiliated  group  for  purposes  of 
determining  the  amount  of  foreign 
source  alternative  minimum  taxable 
income  within  each  separate  category 
and  the  alternative  minimum  tax.foreign 
tax  credit  pursuant  to  section  59('a). 

(ii)  Section  936  corporation  defined. 
For  purposes  of  this  section,  §  1.861-9, 
and  §  1.861-14,  the  term  section  936 
corporation  means,  for  any  taxable  year, 
a  corporation  with  an  election  in  effect 
to  be  eligible  for  the  credit  provided 
under  section  936(a)(1)  or  section  30A 
for  the  taxable  year. 

(iii)  Example.  This  example  illustrates 
the  provisions  of  paragraph  (d)(2)(i)  of 
this  section: 

Example  —(A)  Facts.  X  owns  all  of  the 
stoclc  of  Y.  XY  constitutes  an  affiliated  group 
of  corporations  within  the  meaning  of  section 
1504(a)  and  uses  the  tax  book  value  method 
of  apportionment.  In  2000,  Y  owns  all  of  the 
stock  of  Z,  a  section  936  coloration.  Z 
manufactures  widgets  in  Puerto  Rico.  Y 
purchases  these  widgets  and  markets  them 
exclusively  in  the  United  States.  Of  the  three 
corporations,  only  Z  has  foreign  source 
income,  which  includes  boi\^  qualified 
possessions  source  investment  income  and 
general  limitation  income.  For  purposes  of 
section  904,  Z's  qualified  possessions  source 
investment  income  constitutes  foreign  source 
passive  income.  In  computing  the  section 
30A  benefit,  Y  and  Z  have  elected  the  cost 
sharing  method.  Of  the  three  corporations, 
only  X  has  debt  and,  thus,  only  X  incurs 
interest  expense. 

(B)  Analysis  for  regular  tax.  Assume  first 
that  X  has  no  alternative  minimum  tax 
liability.  Under  paragraph  (d)(2)  of  this 
section,  Z  is  treated  as  a  member  of  the  XY 
affiliated  group  for  purposes  of  allocating  and 
apportioning  interest  expense  for  regular  tax 
purposes.  As  provided  in  §  1.861-1  lT(b)(2). 
section  864(e)(1)  and  (5)  do  not  apply  in 
computing  the  combined  taxable  income  of  Y 
and  Z  under  section  936,  but  these  rules  do 
apply  in  computing  the  foreign  source 
taxable  income  of  the  XY  affiliated  group. 
The  effect  of  including  Z  in  the  affiliated 
group  is  that  X,  the  only  debtor  corporation 
in  the  group,  must,  under  the  asset  method 
described  in  §  1.861-9T(g),  apportion  a  part 
of  its  interest  expense  to  foreign  source 
passive  income  and  foreign  source  general 
limitation  income.  This  is  because  the  assets 
of  Z  that  generate  qualified  possessions 
source  investment  income  and  general 
limitation  income  are  included  in  computing 
the  group  apportionment  fractions.  The  result 
is  that,  under  section  904(fl,  X  has  an  overall 
foreign  loss  in  both  the  passive  and  general 
limitation  categories,  which  currently  offsets 
domestic  income  and  must  be  recaptured 
against  any  subsequent  years'  foreign  passive 
income  and  general  limitation  income, 
respectively,  under  the  rules  of  that  section. 


(C)  Analysis  for  alternative  minimum  tax. 
Assume,  alternatively,  that  X  is  liable  to  pay 
the  alternative  minimum  tax.  Pursuant  to 
section  59(a),  X  must  compute  its  alternative 
minimum  tax  foreign  tax  credit  as  if  section 
904  were  applied  on  the  basis  of  alternative 
minimum  taxable  income  instead  of  taxable 
income.  Under  paragraph  (d)(2)(i)(B)  of  this 
section,  for  purposes  of  the  apportionment  of 
interest  expense  in  determining  alternative 
minimum  taxable  income  within  each 
limitation  category,  Z  is  not  considered  a 
member  of  the  XY  affiliated  group.  Thus,  the 
stock  (and  not  the  assets)  of  Z  are  included 
in  computing  the  group  apportionment 
fractions.  Pursuant  to  sections 
59(g)(4)(C)(iii)(IV),  861(a)(2)(A),  and 
862(a)(2),  dividends  paid  by  a  section  936 
corporation  are  foreign  source  income  subject 
to  a  separate  foreign  tax  credit  limitation  for 
alternative  minimum  tax  purposes.  Thus, 
under  §  1.861-9T(g)(3).  the  stock  of  Z  must 
be  considered  attributable  solely  to  the 
statutory  grouping  consisting  of  foreign 
source  dividends  from  Z.  The  effect  of 
excluding  Z  from  the  affiliated  group  is  that 
X  must  apportion  a  part  of  its  interest 
expense  to  the  separate  category  for  foreign 
source  dividends  from  Z  in  computing 
alternative  minimum  taxable  income  within 
each  separate  category.  If,  as  a  result,  under 
section  904(f),  X  has  a  separate  limitation 
loss  or  an  overall  foreign  loss  in  the  category 
for  dividends  fttjm  Z  for  alternative 
minimum  tax  purposes,  then  that  loss  must 
be  allocated  against  X's  other  income 
(separate  limitation  or  United  States  source, 
as  the  case  may  be).  The  loss  must  be 
recaptured  in  subsequent  years  under  the 
rules  of  section  904(f)  for  purposes  of  the 

alternative  minimum  tax  foreign  tax  credit. 

»   *   * 

(iv)  Effective  date.  This  paragraph 
(d)(2)  applies  to  taxable  years  beginning 
after  December  31,  1989. 

(d)(3)  through  (6)  [Reserved].  For 
further  guidance  see  §  1.861-1  lT(d)(3) 
through  (6). 

(7)  Special  rules  for  the  application  of 
§1.861-11  T(d)(6).  The  attribution  rules 
of  section  1563(e)  and  the  regulations 
under  that  section  shall  apply  in 
determining  indirect  ownership  under 
§  1.861-llT(d)(6).  The  Commissioner 
shall  have  the  authority  to  disregard 
trusts,  partnerships,  and  pass-through 
entities  that  break  affiliated  status. 
Corporations  described  in  §  1.861- 
llT(d)(6)  shall  be  considered  to 
constitute  members  of  an  affiliated 
group  that  does  not  file  a  consolidated 
return  and  shall  therefore  be  subject  to 
the  limitations  imposed  under  §  1.861- 
llT(g).  The  affiliated  group  filing  a 
consolidated  return  shall  be  considered 
to  constitute  a  single  corporation  for 
purposes  of  applying  the  rules  of 
§  1. 861-1  lT(g).  For  taxable  years 
beginning  after  December  31,  1989, 
§  1.861-1  lT(d)(6)(i)  shall  not  apply  in 
determining  foreign  source  alternative 
minimum  taxable  income  within  each 
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separate  category  and  the  alternative 
tpinimiim  tax  foreign  tax  credit 
pursuant  to  section  59(a)  to  the  extent 
that  such  application  would  result  in 
the  inclusion  of  a  section  936 
corporation  within  the  affiliated  group. 
This  paragraph  (d)(7)  applies  to  taxable 
years  beginning  after  December  31 , 
1986. 

(e)  through  (g)  [Reserved].  For  further 
guidance,  see  §  1.861-1  lT(e)  through 

(g)- 
Par.  5.  Section  1.861-1  IT  is  amended 

by: 

1.  Revising  paragraphs  (d)(1)  and 
(d)(2). 

2.  Removing  the  concluding  text 
following  (d)(6)(ii). 

3.  Adding  paragraph  (d)(7). 

The  revisions  and  additions  read  as 
follows: 

§1.861-11T  Special  rules  for  allocating 
and  apportioning  interest  expense  of  an 
affiliated  group  of  corporations  (temporary). 

***** 

(d)(1)  and  (2)  [Reserved].  For  further 
guidance,  see  §  1.861-ll(d)(l)  and  (2). 

***** 

(7)  Special  rules  for  the  application  of 
§1. 861-1  lT(d)(6).  [Reserved].  For 
special  ndes  for  the  application  of 
§  1.861-llT(d)(6),  see  §  1.861-ll(d)(7). 

***** 

Par.  6.  Section  1.861-14  is  added  to 
read  as  follows: 

§  1 .861  -1 4    Special  rules  for  allocating  and 
apportioning  certain  expenses  (other  than 
interest  expense)  of  an  affiliated  group  of 
corporations. 

(a)  through  (c)  [Reserved).  For  further 
guidance,  see  §  1.861-14T(a)  through 

(c). 

(d)  Definition  of  affiliated  group — (1) 
General  rule.  For  purposes  of  this 
section,  the  term  affiliated  group  has  the 
same  meaning  as  is  given  that  term  by 
section  1504,  except  that  section  936 
corporations  (as  defined  in  §  1.861- 
ll(d)(2)(ii))  are  also  included  within  the 
affiliated  group  to  the  extent  provided 
in  paragraph  (d)(2)  of  this  section. 
Section  1504(a)  defines  an  affiliated 
group  as  one  or  more  chains  of 
includible  corporations  connected 
through  80%  stock  ownership  with  a 
common  parent  corporation  which  is  an 
includible  corporation  (as  defined  in 
section  1504(b)).  hi  the  case  of  a 
corporation  that  either  becomes  or 
ceases  to  be  a  member  of  the  group 
during  the  course  of  the  corporation's 
taxable  year,  only  the  expenses  incurred 
by  the  group  member  during  the  period 
of  membership  shall  be  allocated  and 
apportioned  as  if  all  members  of  the 
group  were  a  single  corporation,  hi  this 
regard,  the  apportionment  factor  chosen 


shall  relate  only  to  the  period  of 
membership.  For  example,  if 
apportionment  on  the  basis  of  assets  is 
chosen,  the  average  amount  of  assets 
(tax  book  value  or  fair  market  value)  for 
the  taxable  year  shall  be  multiplied  by 
a  fraction,  the  numerator  of  which  is  the 
number  of  months  of  the  corporation's 
taxable  year  during  which  the 
corporation  was  a  member  of  the 
affiliated  group,  and  the  denominator  of 
which  is  the  number  of  months  within 
the  corporation's  taxable  year.  If 
apportionment  on  the  basis  of  gross 
income  is  chosen,  only  gross  income 
generated  during  the  period  of 
membership  shall  be  taken  into  account. 
If  apportionment  on  the  basis  of  units 
sold  or  sales  receipts  is  chosen,  only 
units  sold  or  sales  receipts  during  the 
period  of  membership  shall  be  taken 
into  account.  Expenses  incurred  by  the 
group  member  during  its  taxable  year, 
but  not  during  the  period  of 
membership,  shall  be  allocated  and 
apportioned  without  regard  to  other 
members  of  the  group.  This  paragraph 
(d)(1)  applies  to  taxable  years  begiiming 
after  December  31, 1989. 

(2)  Inclusion  of  section  936 
corporations — (i)  General  rule.  Except  as 
otherwise  provided  in  paragraph 
(d)(2)(ii)  of  this  section,  the  exclusion 
from  the  affiliated  group  of  section  936 
corporations  under  section  1 504(b)(4) 
does  not  apply  for  purposes  of  this 
section.  Thus,  a  section  936  corporation 
that  meets  the  ownership  requirements 
of  section  1504(a)  is  a  member  of  the 
affiliated  group. 

(ii)  Exception  for  purposes  of 
alternative  minimum  tax.  The  exclusion 
from  the  affiliated  group  of  section  936 
corporations  under  section  1504(b)(4) 
shall  be  operative  for  purposes  of  the 
application  of  this  section  solely  in 
determining  the  amoimt  of  foreign 
source  alternative  minimum  taxable 
income  within  each  separate  category 
and  the  alternative  minimum  tax  foreign 
tax  credit  pursuant  to  section  59(a). 
Thus,  a  section  936  corporation  that 
meets  the  ownership  requirements  of 
section  1504(a)  is  not  a  member  of  the 
affiliated  group  for  purposes  of 
determining  the  amount  of  foreign 
source  alternative  minimum  taxable 
income  within  each  separate  category 
and  the  alternative  minimum  tax  foreign 
tax  credit  pursuant  to  section  59(a). 
(iii)  Effective  date.  This  paragraph 
(d)(2)  applies  to  taxable  years  beginning 
after  December  31, 1989. 

(d)(3)  through  (j)  [Reserved].  For 
further  guidance  see  §  1.861-14T(d)(3) 
through  (j). 

Par.  7.  hi  §  1.861-14T,  paragraph  (d) 
is  revised  to  read  as  follows: 


§  1 .861-14T    Special  rules  for  allocating 
and  apportioning  certain  expenses  (ottier 
than  interest  expense)  of  an  affiliated  group 
of  corporations  (temporary). 

***** 

(d)(1)  and  (2)  [Reserved].  For  further 
guidance,  see  §  1.861-14(d)(l)  and  (2). 

***** 

Par.  8.  Section  1.902-l(d)(3)(ii)  is 
amended  by  adding  text  to  read  as 
follows: 

§1.902-1    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  Inconte  taxes  paid  by  the  foreign 
corporation. 

***** 

(d)*  *  * 
(3)*  *   * 

(ii)  *  *  *  For  rules  regarding 
dividend  distributions  before  August  6, 
1997,  to  certain  more-than-90-percent 
United  States  shareholders  of  a 
controlled  foreign  corporation,  see 
§1.904--l(g)(3)(ii). 
***** 

Par.  9.  Section  1.904-0  is  amended  as 
follows: 

1.  Amending  the  entries  for  §  1.904- 
4  by: 

a.  Adding  entries  for  paragraphs 
(c)(5)(v),  (c)(6)(iv)(A),  and  (c)(6)(iv)(B). 

b.  Adding  an  entry  for  paragraph 
(g)(2){v). 

c.  Revising  the  entries  for  paragraphs 
(g)(3)  and  (g)(3)(i). 

d.  Adding  entries  for  paragraphs        ^ 
(g)(3)(i)(A),  (g)(3){i)(B),  (g)(3)(i)(C),  and 
(g)(3)(i)(D). 

e.  Revising  the  entry  for  paragraph 

(g)(3)(ii). 

f.  Adding  entries  for  paragraphs 
{g)(3)(ii)(A),  (g)(3)(ii)(B),  (g)(3)(ii)(C), 
(g)(3)(ii)(D),  and  (g)(3)(ii)(E). 

g.  Revising  the  entries  for  paragraphs 
(g)(3)(iii)  and  (g)(3)(iv). 

h.  Adding  an  entry  for  paragraph 
(g)(3)(v). 
i.  Removing  the  entry  for  paragraph 

(g)(4). 

The  revisions  and  additions  read  as 
follows: 

§  1 .904-0    Outline  of  regulation  provisions 
for  section  904. 


§  1 .904-4    Separate  application  of  section 
904  with  respect  to  certain  categories  of 
Income. 

***** 

(c)  •  *  * 

(5)*  •  • 

(v)  Coordination  with  section  954(b)(4). 

(6)*  *  * 

(iv)  *   *   * 

(A)  General  rule. 

(B)  Exception  for  U.S.  shareholders  not 
entitled  to  look- through. 
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(g)*  •  * 

(2)*    *   • 

(v)  Examples. 

(3)  Special  rule  for  dividends  paid  by  a 
controlled  foreign  corporation. 

(i)  Distributions  out  of  earnings  and  profits 
accumulated  when  the  distributing 
corporation  was  not  a  controlled  foreign 
corporation. 

(A)  General  rule. 
.  (B)  Ordering  rule. 

(C)  Effect  of  intervening  noncontrolled 
status. 

(D)  Examples. 

(ii)  Pre-August  6,  1997,  dividend 
distributions  out  of  earnings  and  profits 
accumulated  before  a  more-than-90-percent 
United  States  shareholder  became  a  United 
States  shareholder. 

(A)  General  rule. 

(B)  Exception  for  intra-group  acquisitions. 

(C)  Ordering  rule. 

(D)  Distributions  after  August  5, 1997. 

(E)  Examples. 

(iii)  Treatment  of  earnings  and  profits  for 
transition  year. 

(iv)  Definitions. 

(v)  Effective  date. 
*         *       ■  *         *         * 

Par.  10.  Section  1.904-4  is  amended 
by: 

1.  Revising  the  second  sentence  in 
paragraph  (b)(l)(i)(B). 

2.  Revising  paragraph  (c)(4)(ii). 

3.  Adding  a  new  paragraph  (c)(5)(v). 

4.  Adding  the  text  to  paragraph 
(c)(6)(iv). 

5.  Adding  a  new  sentence  at  the  end 
of  paragraph  (c)(7)(ii). 

6.  Revising  the  second  sentence  of 
paragraph  (c)(7)(iii). 

7.  Amending  paragraph  (c)(8)  by 
revising  the  fifth  sentence  of  paragraph 
(i)  of  Example  9,  and  the  fifth  sentence 
of  paragraph  (ii)  of  Example  9. 

8.  Revising  paragraph  (e)(3)(ii). 

9.  Adding  the  text  to  paragraph 
(e)(3)(iv)  Example  2. 

10.  Redesignating  paragraph  (g)(4)  as 
paragraph  (g)(2)(v). 

1 1 .  Revising  the  heading  for 
paragraph  (g)(3)  and  revising  paragraph 
(g)(3)(i). 

12.  Revising  the  paragraph  headings 
and  adding  the  text  to  paragraphs 
(g)(3)(ii)  through  (iv). 

13.  Adding  paragraph  (g)(3)(v). 
The  revisions  and  additions  read  as 

follows: 

§  1 .904-4    Separate  application  of  section 
904  with  respect  to  certain  categories  of 
incon>e. 

***** 

(b)  *  *  *  (1)  *  *  *  (i)  *  *  * 
(B)  *  *  *  Passive  income  does  not 
include  any  income  that  is  also 
described  in  section  904(d)(1)(B) 
through  (H),  any  export  financing 
interest  (as  defined  in  section 
904(d)(2)(G)  and  paragraph  (h)  of  this 


section),  any  high  taxed  income  (as 
defined  in  section  904(d)(2)(F)  and 
paragraph  (c)  of  this  section,  or,  for 
taxable  years  beginning  before  January 
1, 1993,  any  foreign  oil  and  gas 
extraction  income  (as  defined  in  section 
907(c)).  *   *   * 
***** 

(c)  *  *  * 
(4)*   •   * 

(ii)  Income  from  sources  without  the 
QBU's  country  of  operation.  Passive 
income  from  sources  without  the  QBU's 
country  of  operation  shall  be  grouped 
on  the  basis  of  the  tax  imposed  on  that 
income  as  provided  in  paragraphs 
(c)(3)(i)  through  (iv)  of  this  section. 
***** 

(5)*    *   * 

(v)  Coordination  with  section 
954(b)(4).  For  rules  relating  to  passive 
income  of  a  controlled  foreign 
corporation  that  is  exempt  from  subpart 
F  treatment  because  the  income  is 
subject  to  high  foreign  tax,  see  section 
904(d)(3)(E),  §  1.904-4(c)(7)(iii),  and 
§1.904-5(d)(2). 

(6)*   *   * 

(iv)  Increase  in  taxes  paid  by 
successors— {A)  General  rule.  Except  as 
provided  in  paragraph  (c)(6)(iv)(B)  of 
this  section,  if  passive  earnings  and 
profits  previously  included  in  income  of 
a  United  States  shareholder  are 
distributed  to  a  person  that  was  not  a 
United  States  shareholder  of  the 
distributing  corporation  in  the  year  the 
earnings  were  included,  any  increase  in 
foreign  taxes  paid  or  accrued,  or  deemed 
paid  or  accrued,  on  that  distribution 
shall  be  treated  as  taxes  related  to 
general  limitation  income,  regardless  of 
whether  the  previously-taxed  income 
was  considered  high-taxed  income 
under  section  904(d)(2)(F)  in  the  year  of 
inclusion. 

(B)  Exception  for  U.S.  shareholders 
not  entitled  to  look-through.  In  the  case 
of  a  United  States  shareholder  that,  by 
reason  of  paragraph  (g)(3)(ii)  of  this 
section  (relating  to  distributions  prior  to 
August  6,  1997,  to  new  shareholders 
acquiring  more  than  90  percent  of  a 
controlled  foreign  corporation),  is  not 
entitled  to  look-through  treatment  with 
respect  to  pre-acquisition  earnings  and 
profits  of  the  distributing  corporation, 
the  increase  in  foreign  taxes  described 
in  paragraph  (c)(6)(iv)(A)  of  this  section 
shall  be  treated  as  taxes  related  to  the 
noncontrolled  section  902  corporation 
income  of  the  distributing  corporation. 

(C)  Effective  date.  This  paragraph 
(c)(6)(iv)  applies  to  taxable  years 
beginning  after  December  31,  1986. 
However,  for  taxable  years  beginning 
before  January  1,  2001,  taxpayers  may 
rely  on  §  1.904-^(c)(6)(iv)  of  regulations 


project  INTL-1-92,  published  at  1992- 
1  C.B.  1209.  See  §601 .601(d)(2)  of  this 

chapter. 
(7)*   *   * 

(ii)  *   *   *  For  purposes  of  this 
paragraph  (c)(7)(ii).  foreign  law  is  not 
considered  to  attribute  a  reduction  in 
tax  to  a  particular  year  or  years  if  foreign 
law  attributes  the  tax  reduction  to  a  pool 
or  group  containing  income  from  more 
than  one  taxable  year  and  such  pool  or 
group  is  defined  based  on  a 
characteristic  of  the  income  (for 
example,  the  rate  of  tax  paid  with 
respect  to  the  income)  rather  than  on  the 
taxable  year  in  which  the  income  is 
derived. 

(iii)  *  *  *  If  a  taxpayer  excludes 
passive  income  from  a  controlled 
foreign  corporation's  foreign  personal 
holding  company  income  under  these 
cfrcumstances,  then,  notwithstanding 
the  general  rule  of  §  1.904-5(d)(2),  the 
income  shall  be  considered  to  be 
passive  income  imtil  distribution  of  that 
income.*  *  * 

(8)*   *   * 

Example  9.  (i)  *   *   *  Under  country  G's 
law,  distributions  are  treated  as  made  out  of 
a  pool  of  undistributed  earnings  subject  to 
the  50%  4ax  rate.  *   *   * 

(ii)  *   *   *  Country  G  treats  the  distribution 
of  earnings  as  out  of  the  50%  tax  rate  pool 
of  earnings  accumulated  in  1987  and  1988. 


(e)  *    *    * 

(3)*    *    * 

(ii)  Special  rule  for  affiliated  groups. 
In  the  case  of  any  corporation  that  is  not 
a  financial  services  entity  under 
paragraph  (e)(3)(i)  of  this"  section,  but  is 
a  member  of  an  affiliated  group,  such 
corporation  will  be  deemed  to  be  a 
financial  services  entity  if  the  affiliated 
group  as  a  whole  meets  the 
requirements  of  paragraph  (e)(3)(i)  of 
this  section.  For  purposes  of  this 
paragraph  (e)(3)(ii),  affiliated  group 
means  an  affiliated  group  as  defined  in 
section  1504(a),  determined  without 
regard  to  section  1504(b)(3).  In  counting 
the  income  of  the  group  for  purposes  of 
determining  whether  the  group  meets 
the  requirements  of  paragraph  (e)(3)(i)  of 
this  section,  the  following  rules  apply. 
Only  the  income  of  group  members  that 
are  United  States  corporations  or  foreign 
corporations  that  are  controlled  foreign 
corporations  in  which  United  States 
members  of  the  affiliated  group  own. 
directly  or  indirectly,  at  least  80  percent 
of  the  total  voting  power  and  value  of 
the  stock  shall  be  included.  For 
purposes  of  this  paragraph  (e)(3)(ii). 
indirect  ownership  shall  be  determined 
under  section  318  and  the  regulations 
under  that  section.  The  income  of  the 
group  will  not  include  any  income  from 
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transactions  with  other  members  of  the 
group.  Passive  income  will  not  be 
considered  to  be  active  financing 
income  merely  because  that  income  is 
earned  by  a  member  of  the  group  that 
is  a  financial  services  entity  without 
regard  to  the  rule  of  this  paragraph 
(e)(3){ii).  This  paragraph  {e)(3)(ii) 
applies  to  taxable  years  beginning  after 
December  31.  2000. 
•        •        •        •        • 

(iv)*  *  * 

Example  2.  Foreign  corporation  A,  which 
is  not  a  controlled  foreign  corporation,  owns 
100  percent  of  the  stock  of  domestic 
corporation  B.  which  owns  100  percent  of  the 
stock  of  domestic  corporation  C.  A  also  owns 
100  percent  of  the  stock  of  foreign 
corporation  D.  D  owns  100  percent  of  the 
stock  of  domestic  corptoration  E.  which  owns 
100  percent  of  the  stock  of  controlled  foreign 
corporation  F.  All  of  the  corporations  are 
members  of  an  affiliated  group  within  the 
meaning  of  section  1504(a)  (determined 
without  regard  to  section  lS04(b)(3)). 
Pursuant  to  paragraph  (e)(3)(ii)  of  this 
section,  however,  only  the  income  of  B,  C,  E, 
and  F  is  counted  in  determining  whether  the 
group  meets  the  requirements  of  paragraph 
(e)(3)(i)  of  this  section.  For  the  2001  taxable 
year,  B's  income  consists  of  $95  of  active 
financing  income  and  $5  of  passive  non- 
active  financing  income.  C  has  $40  of  active 
financing  income  and  $20  of  passive  non- 
active  financing  income.  E  has  $70  of  active 
financing  income  and  $15  of  passive  non- 
active  financing  income.  F  has  $10  of  passive 
income.  B  and  E  qualify  as  financial  services 
entities  under  the  entity  test  of  paragraph 
(e)(3)(i)  of  this  section.  Therefore,  B  and  E  are 
financial  services  entities  without  regard  to 
whether  the  group  as  a  whole  is  a  financial 
services  entity  and  all  of  the  income  of  B  and 
E  shall  be  treated  as  financial  services 
income.  C  and  F  do  not  qualify  as  financial 
services  entities  under  the  entity  test  of 
paragraph  (e)(3)(i)  of  this  section.  However, 
under  the  affiliated  group  test  of  paragraph 
(e)(3)(ii)  of  this  section.  C  and  F  are  financial 
services  entities  because  at  least  80  percent 
of  the  group's  total  income  consists  of  active 
financing  income  ($205  of  active  financing 
income  is  80.4  percent  of  $255  total  income). 
B's  and  E's  passive  income  is  not  treated  as 
active  financing  income  for  purposes  of  the 
affiliated  group  test  of  paragraph  (e)(3)(ii)  of 
this  section  even  though  it  is  treated  as 
financial  services  income  without  regard  to 
whether  the  group  satisfies  the  affiliated 
group  test.  Once  C  and  F  are  determined  to 
be  financial  services  entities  under  the 
affiliated  group  test,  however,  all  of  the 
passive  income  of  the  group  is  treated  as 
financial  services  income.  Thus,  100  percent 
of  the  income  of  B.  C,  E.  and  F  for  2001  is 
financial  services  income. 
***** 

(g)*    •   * 

(3)  Special  rule  for  dividends  paid  by 

a  controlled  foreign  corporatiort—{i) 

Distributions  out  of  earnings  and  profits 

accumulated  when  the  distributing 

corporation  was  not  a  controlled  foreign 


corporation — (A)  General  rule. 
Distributions  firom  a  controlled  foreign 
corporation  shall  be  treated  as 
dividends  from  a  noncontrolled  section 
902  corporation,  and  therefore  not 
subject  to  the  look-through  rules  of 
§  1.904-5,  to  the  extent  that  the 
distribution  is  out  of  earnings  and 
profits  accumidated  during  periods 
when  the  distributing  corporation  was 
not  a  controlled  foreign  corporation. 

(B)  Ordering  rule.  The  determination 
of  the  earnings  to  which  a  distribution 
from  a  confrolled  foreign  corporation  is 
attributable  shall  be  made  on  a  last-in 
first-out  (LIFO)  basis.  Thus,  a 
distribution  shall  be  deemed  made  first 
from  post- 1986  undistributed  earnings 
attributable  to  the  period  after  the 
distributing  corporation  became  a 
controlled  foreign  corporation  (look- 
through  pools),  next  from  the  non-look- 
through  pool  of  post-1986  undistributed 
earnings,  if  any,  and  finally  on  a  LIFO 
basis  from  pre-1987  accumulated 
profits. 

(C)  Effect  of  intervening  noncontrolled 
status.  (Reserved] 

(D)  Examples.  The  following 
examples  illustrate  the  application  of 
paragraph  {g)(3)(i): 

Example  J .  S  is  a  foreign  corporation 
formed  in  1980.  Until  1992,  S  had  no  United 
States  shareholders.  In  1992,  P.  a  domestic 
corporation,  acquires  10  percent  of  the  stock 
of  S.  Thus,  for  1992  and  subsequent  years,  S 
is  a  noncontrolled  section  902  corporation. 
Because  the  10-percent  ownership 
requirement  of  s^tion  902(a)  was  not 
satisfied  until  1992,  earnings  accumulated  by 
S  before  1992  will  be  treated  as  pre-1987 
accumulated  profits  for  purposes  of  section 
902,  and  the  amount  of  foreign  taxes  deemed 
paid  with  respect  to  any  distribution  out  of 
such  pre-1987  accumulated  profits  will  be 
computed  on  a  year-by-year  basis  under  the 
rules  of  section  902(c)(6)(A)  and  §  1.902- 
1(b)(3).  In  20OO,  P  acquires  an  additional 
45%  of  the  stock  of  S.  Thus,  for  2000  and 
subsequent  years,  S  is  a  controlled  foreign 
corporation.  In  2000,  S  has  no  earnings  and 
profits  and  pays  a  dividend  out  of  prior 
years'  earnings  and  profits.  Pursuant  to 
paragraph  (g](3)(i)  of  this  section,  because  S 
was  not  a  controlled  foreign  corporation 
before  2000,  the  dividend  to  P  will  be  treated 
as  a  dividend  from  a  noncontrolled  section 
902  corporation.  The  dividend  is  treated  as 
paid  first  out  of  S's  non-look-through  pool  of 
post-1986  undistributed  earnings  to  the 
extent  thereof,  and  then  out  of  S's  pre-1987 
accumulated  profits  on  a  LIFO  basis.  The 
entire  dividend  will  be  subject  to  a  single 
separate  limitation  for  dividends  from  a 
noncontrolled  section  902  corporation. 
Examples  2  through  4.  [Reserved] 

(ii)  Pre- August  6,  1997,  dividend 
distributions  out  of  earnings  and  profits 
accumulated  before  a  more-than-90- 
percent  United  States  shareholder 
became  a  United  States  shareholder — 


(A)  General  rule.  Look-through 
principles  do  not  apply  to  distributions 
made  before  August  6, 1997,  to  a  more- 
than-90-percent  United  States 
shareholder  in  the  distributing 
corporation,  to  the  extent  the 
distributions  are  made  bota  earnings 
and  profits  accumulated  before  the 
taxpayer  became  a  United  States 
shareholder  of  the  distributing  ^ 

corporation  (pre-acquisition  earnings). 
Therefore,  in  the  case  of  a  distribution 
made  before  August  6, 1997,  a  dividend 
shall  be  treated  as  a  dividend  from  a 
noncontrolled  section  902  corporation, 
and  the  look-through  rules  of  section 
904(d)(3)  and  §  1.904-5  shall  not  apply, 
if— 

(1)  The  distribution  is  received  by  a 
United  States  shareholder,  or  by  an 
upper-tier  controlled  foreign 
corporation  of  a  United  States 
shareholder,  at  a  time  when  such  United 
States  shareholder  is  a  more-than-90- 
percent  United  States  shareholder  of  the 
distributing  corporation;  and 

(2)  The  more-than-90-percent  United 
States  shareholder  was  not  a  United 
States  shareholder  at  the  time  the 
distributed  earnings  and  profits  were 
accumulated  by  the  distributing 
corporation. 

(B)  Exception  for  certain  intra-group 
acquisitions.  Notwithstanding 
paragraph  (g)(3)(ii)(A)  of  this  section,  a 
dividend  recipient  shall  be  entitled  to 
look-through  treatment  on  a  distribution 
out  ofpre-acquisition  earnings  if — 

(1)  Tne  dividend  recipient  is  a  United 
States  shareholder  of  the  distributing 
corporation; 

[2]  The  immediately  preceding  owner 
or  owners  were  entitled  to  look-through 
treatment  on  distributions  from  the 
distributing  corporation  (determined 
after  the  application  of  paragraphs 
(g)(3)(i)  and  {g)(3)(ii)(A)  of  this  section); 
and 

[3]  Both  at  the  time  of  such 
distribution  and  at  the  time  that  the 
dividend  recipient  acquired  its  interest 
from  such  immediately  preceding  owner 
or  owners,  such  recipient  and  such 
preceding  owner  or  owners  are  members 
of  the  same  affiliated  group  (within  the 
meaning  of  section  1504(a),  determined 
without  regard  to  section  1504(b)(3)). 

(C)  Ordering  rule.  If,  under  paragraph 
(g)(3)(ii)  of  this  section  (or  under 
paragraphs  (g)(3)(i)(A)  and  (g)(3)(ii)  of 
this  section),  a  shareholder  is  not 
entitled  to  look-through  treatment,  the 
determination  whether  a  distribution 
from  its  controlled  foreign  corporation 
is  attributable  to  pre-acquisition 
earnings  shall  be  made  on  a  last-in  first- 
out  (LIFO)  basis.  Thus,  a  distribution 
shall  be  deemed  made  first  from  the 
post- 1986  undistributed  earnings 
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attributable  to  the  period  after  the 
shareholder  became  a  United  States 
shareholder  in  the  distributing 
corporation,  and  then  from  pre- 
acquisition  earnings,  in  the  order 
described  in  paragraph  (g)(3)(i)(B)  of 
this  section. 

(D)  Distributions  after  August  5,  1997. 
Look-through  principles  sh^l  apply  to 
distributions  made  after  August  5,  1997, 
to  a  distribution  from  a  controlled 
foreign  corporation  to  a  more-than-90- 
percent  United  States  shareholder  out  of 
pre-acquisition  earnings  that  were 
accumulated  in  years  during  which  the 
corporation  was  a  controlled  foreign 
corporation.  Post-1986  undistributed 
earnings  attributable  to  the  period  after 
the  shareholder  became  a  United  States 
shareholder  in  the  distributing 
corporation  and  other  post-1986 
undistributed  earnings  accumulated 
while  the  distributing  corporation  was  a 
controlled  foreign  corporation  shall  be 
combined  into  a  single  set  of  post- 1986 
undistributed  earnings  pools  for  each 
separate  category  described  in  §  1.904- 
5(a)(1)  as  of  August  6,  1997. 

(E)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (g)(3)(ii): 

Example  1.  (i)  P,  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  U,  a 
controlled  foreign  corporation.  In  1992.  P 
sells  100  percent  of  the  stock  of  U  to  T.  an 
unrelated  domestic  corporation.  In  1992,  U 
has  no  earnings  and  pays  a  dividend  to  T  out 
of  earnings  and  profits  attributable  to  prior 
years.  T  is  not  related  to  P  and  P's  ownership 
of  U  will  not  be  attributed  to  T.  Because  the 
dividend  to  T  in  1992  is  out  of  post-1986 
undistributed  earnings  that  are  pre- 
acquisition  earnings,  the  dividend  will  be 
treated  as  a  dividend  from  a  noncontrolled 
section  902  corporation.  In  1993.  U  pays  a 
dividend  Jto  T  out  of  current  earnings  and 
profits.  T  is  entitled  to  look-through 
treatment  on  the  dividend. 

(ii)  In  September  1997,  U  pays  a  dividend 
to  T  out  of 'x)th  post-acquisition  earnings  and 
pre-acquisition  earnings  accumulated  while 
U  was  a  controlled  foreign  corporation. 
Under  paragraph  (g)(3)(ii)(D)  of  this  section, 
T  is  entitled  to  look-through  treatment  on  the 
full  amount  of  the  dividend. 

Example  2.  (i)  Domestic  corporation  P  has 
owned  95  percent  of  the  stock  of  S.  a 
controlled  foreign  corporation,  from  the  time 
of  S's  organization  in  1990.  Domestic 
corporation  R  owns  the  remaining  5  percent 
of  the  stock  of  S.  On  December  1,  1996,  T, 
an  unrelated  domestic  corporation,  acquires 
P's  95  percent  interest  in  S.  On  December  31, 
1996,  S  pays  a  dividend  out  of  current  and 
prior  years'  earnings  and  profits.  T  is  a  more- 
than-90-percent  United  States  shareholder  of 
S  at  the  time  it  receives  the  dividend,  but  was 
not  a  United  States  shareholder  at  the  time 
the  distributed  earnings  were  accumulated. 
Under  this  paragraph  (g)(3)(ii).  the  portion  of 
the  dividend  to  T  attributable  to  pre- 
acquisition  earnings  will  be  treated  as  a 


dividend  from  a  noncontrolled  sectiop  902 
corporation.  Under  paragraph  (g)(3)(iii)  of 
this  section,  T  will  be  entitled  to  look- 
through  treatment  on  the  portion  of  the 
dividend  attributable  to  1996  earnings  and 
profits.  Under  paragraph  (g)(3)(ii){C)  of  this 
section,  the  dividend  received  by  T  will  be 
treated  as  coming  first  from  S's  post-1986 
undistributed  earnings  attributable  to  1996, 
and  then  from  pre-acquisition  earnings. 

(ii)  On  December  31, 1997,  S  pays  a  second 
dividend  out  of  current  and  prior  years' 
earnings  and  profits.  Under  paragraph 
(g)(3)(ii)(D)  of  this  section,  T  will  be  entitled 
to  look-through  treatment  on  the  full  amount 
of  the  dividend  because  all  of  S's  earnings 
and  profits  were  accumulated  in  years  during 
which  S  was  a  controlled  foreign  corporation. 
The  dividends  to  R  will  be  treated  as  passive 
income  because  R  owns  less  than  10  percent 
of  the  stock  of  S  and,  therefore,  is  not  entitled 
to  look-through  treatment. 

Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  R.  rather  than  T, 
acquires  from  P  an  86  percent  interest  in  S 
in  1996.  Although  R  was  a  shareholder  of  S 
before  the  acquisition,  it  was  not  a  United 
States  shareholder  because  it  did  not  own  10 
percent  of  the  voting  stock  of  S.  Thus, 
because  R  owns  more  than  90  percent  of  the 
stock  of  S,  and  received  a  distribution  of 
earnings  before  August  7, 1997.  that  were 
accumulated  before  it  became  a  United  States 
shareholder  of  S,  this  paragraph  (g)(3)(ii) 
applies  and  R  is  not  entitled  to  look-through 
treatment  on  the  1996  dividend.  R  is  entitled 
to  look-through  treatment  on  the  1997 
dividend. 

Example  4.  Since  its  organization  in  1980, 
S,  a  controlled  foreign  corporation,  has  been 
owned  60  percent  by  domestic  corporation  P 
and  40  percent  by  domestic  corporation  R. 
On  November  15,  1996,  domestic  corporation 
T  acquires  R's  40  percent  interest  in  the  stock 
of  S.  S  has  no  income  in  1996  and  pays  a 
dividend  on  December  15, 1996,  out  of  prior 
years'  earnings  and  profits.  This  paragraph 
(g)(3)(ii)  does  not  apply  because  T  acquired 
less  than  90  percent  of  the  stock  of  S.  Thus, 
T  is  entitled  to  look-through  treatment  on 
dividends  distributed  out  ofpre-acquisition 
earnings,  because  such  earnings  are 
attributable  to  periods  in  which  S  was  a 
controlled  foreign  corporation. 

(iii)  Treatment  of  earnings  and  profits 
accumulated  in  a  transition  year. 
Earnings  and  profits  accumulated  in  the 
taxable  year  in  which  a  corporation 
became  a  controlled  foreign  corporation 
or  in  which  a  more-than-90-percent 
United  States  shareholder  became  a 
United  States  shareholder  shall  be 
considered  earnings  and  profits 
accumulated  after  the  corporation 
became  a  controlled  foreign  corporation 
or  the  shareholder  became  a  United 
States  shareholder,  respectively. 

(iv)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
paragraph  (g)(3): 

(A)  More-than-90-percent  United 
States  shareholder.  The  term  more-than- 
90-percent  United  States  shareholder 
means,  with  respect  to  any  controlled 


foreign  corporation,  a  United  States 
shareholder  that  owns  more  than  90 
percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entiUed  to 
vote  of  the  controlled  foreign 
corporation.  In  determining  ownership 
for  purposes  of  this  definition,  the 
indirect  stock  ownership  rules  of 
sections  958  and  318  and  the 
regidations  imder  those  sections  shall 
apply. 

(B)  Non-look-through  pool.  Except  as 
otherwise  provided,  4e  term  non-look- 
through  pool  means  post-1986 
undistributed  earnings  accumulated 
during  periods  in  which  the  distributing 
corporation  was  a  noncontrolled  section 
902  corporation  that  was  not  a 
controlled  foreign  corporation. 

(C)  Post-1986  undistributed  earnings. 
The  term  post-1986  undistributed, 
earnings  has  the  meaning  set  forth  in 
§1.902-l(a)(9). 

(D)  Pre-1987  accumulated  profits.  The 
term  pre-1987  accumulated  profits  has 
the  meaning  set  forth  in  §  1.902- 
l(a)(10). 

(E)  Upper  tier  controlled  foreign 
corporation.  The  term  upper  tier 
controlled  foreign  corporation  of  a 
United  States  shareholder  means  a 
controlled  foreign  corporation  in  which 
the  taxpayer  is  a  United  States 
shareholder  and  which  is  an  upper-tier 
corporation  as  defined  in  §  1.902-l(a)(6) 
with  respect  to  the  distributing 
corporation. 

(v)  Effective  date.  The  provisions  of 
this  paragraph  (g)(3)  apply  to  taxable 
years  beginning  after  December  31, 
1986.  However,  for  taxable  years 
beginning  before  January  1,  2001, 
taxpayers  may  rely  on  §  1.904- 
4(g)(3)(ii),  (iii)  and  (iv)  of  regulations 
project  INTL-1-92,  published  at  1992- 
1  C.B.  1209.  See  §601. 601  (d)(2)  of  this 
chapter. 
***** 

Par.  11.  Section  1.904-5  is  amended 
as  follows: 

1 .  The  last  sentence  in  paragraph 
(a)(3)  is  revised  and  one  new  sentence 
is  added. 

2.  Paragraph  (d)(2)  is  amended  by 
removing  the  word  "For"  at  the 
beginning  of  the  first  sentence  and 
adding  the  language  "Except  as 
provided  in  §  1.904-4(c)(7)(iii)  (relating 
to  reductions  in  tax  upon  distribution), 
for"  in  its  place. 

3.  Paragraph  (g)  is  revised. 

4.  Paragraph  (h)(4)  is  amended  by 
adding  three  new  sentences  at  thS  end. 

5.  Paragraph  (i)(l)  is  amended  by: 

a.  Revising  the  third  sentence. 

b.  Adding  a  new  sentence  at  the  end. 

6.  The  text  to  paragraph  (i)(3)  is 
added. 
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7.  Paragraph  (i)(4)  Example  1  is 
revised. 

8.  The  text  to  paragraph  (i)(4) 
Example  2  is  added. 

9.  Paragraph  {i)(4)  Example  3  is 
added. 

10.  The  second  and  third  sentences  of 
paragraph  (m)(l)  are  revised. 

11.  Paragraph  (m)(4)(i)  is  revised. 

12.  Paragraph  (m)(5)  is  amended  by 
removing  the  language  "951(a)"  from 
the  first  sentence  and  adding  the 
language  "951(a)(1)(A)"  in  its  place. 

The  revisions  and  additions  read  as 
follows: 

§  1 .904-5    Look-through  rules  as  applied  to 
controlled  foreign  corporations  and  other 
entities. 

(a)*  *  * 

(3)  *  *  *  For  this  purpose  the 
controlled  group  is  any  member  of  the 
affiliated  group  within  the  meaning  of 
section  1504(a)(1)  except  that  "more 
than  50  percent"  shall  be  substituted  for 
"at  least  80  percent"  wherever  it 
appears  in  section  1504(a)(2).  For 
taxable  years  beginning  before  January 
1,  2001,  the  preceding  sentence  shall  be 
applied  by  substituting  "50  percent"  for 
"more  than  50  percent". 
***** 

(g)  Application  of  look-through  rules 
to  certain  domestic  corporations.  The 
principles  of  section  904(d)(3)  and  this 
section  shall  apply  to  any  foreign  source 
interest,  rents  and  royalties  paid  by  a 
United  States  corporation  to  a  related 
corporation.  For  this  purpose,  a  United 
States  corporation  and  another 
corporation  are  considered  to  be  related 
if  one  owns,  directly  or  indirectly,  stock 
possessing  more  than  50  percent  of  the 
total  voting  power  of  all  classes  of  stock 
of  the  other  corporation  or  more  than  50 
percent  of  the  total  value  of  the  other 
corporation.  In  addition,  a  United  States 
corporation  and  another  corporation 
shall  be  considered  to  be  related  if  the 
same  United  States  shareholders  own, 
directly  or  indirectly,  stock  possessing 
more  than  50  percent  of  the  total  voting 
power  of  all  classes  of  stock  or  more 
than  50  percent  of  the  total  value  of 
each  corporation.  For  purposes  of  this 
paragraph,  the  constructive  stock 
ownership  rules  of  section  318  and  the 
regulations  under  that  section  apply. 
For  taxable  years  beginning  before 
January  1 ,  2001 .  this  paragraph  (g)  shall 
be  applied  by  substituting  "50  percent 
or  more"  for  "more  than  50  percent" 
each  place  it  appears. 

(h)***  * 

(4)  *  *  *  Similarly,  a  partnership 
(first  partnership)  is  considered  as 
owning  more  than  50  percent  of  the 
value  of  another  partnership  (second 
partnership)  if  the  first  partnership 


owns  more  than  50  percent  of  the 
capital  and  profits  interests  of  the 
second  partnership.  For  this  purpose, 
value  will  be  determined  at  the  end  of 
the  partnership's  taxable  year.  For 
taxable  years  beginning  before  January 
1,  2001,  the  second  preceding  sentence 
shall  be  applied  by  substituting  "50 
percent"  for  "more  than  50  percent", 
(i)  *  *  *  (1)  •  *  'In  addition,  two 
look-through  entities  are  related  if  the 
same  United  States  shareholders  own, 
directly  or  indirectly,  stock  possessing 
more  than  50  percent  of  the  total  voting 
power  of  all  voting  classes  of  stock  (in 
the  case  of  a  corporation)  or  more  than 
50  percent  of  the  total  value  of  each 
look-through  entity.  *  *  *  For  taxable 
years  beginning  before  January  1,  2001, 
the  third  sentence  of  this  paragraph 
(i)(l)  shall  be  applied  by  substituting 
"50  percent  or  more"  for  "more  than  50 
percent"  each  place  it  appears. 
***** 

(3)  Special  rule  for  dividends.  Solely 
for  purposes  of  dividend  pajrments 
between  controlled  foreign  corporations 
in  taxable  years  beginning  after 
December  31.  2000,  two  controlled 
foreign  corporations  shall  be  considered 
related  look-through  entities  if  the  same 
United  States  shareholder  owns, 
directly  or  indirectly,  at  least  10  percent 
of  the  total  voting  power  of  all  classes 
of  stock  of  each  foreign  corporation. 
Taxpayers  may  choose  to  apply  this 
paragraph  (i)(3)  in  taxable  years 
beginning  after  December  31, 1991, 
provided  that  appropriate  adjustments 
are  made  to  eliminate  any  double 
benefit  arising  from  the  application  of 
this  paragraph  (i)(3)  to  taxable  years  that 
are  not  open  for  assessment. 

(4)  Examples.  *   *   * 

Example  J .  P.  a  domestic  corporation, 
owns  all  of  the  stock  of  S,  a  controlled 
foreign  corporation.  S  owns  40  percent  of  the 
stock  of  T,  a  Country  X  corporation  that  is 
a  controlled  foreign  corporation.  The 
remaining  60  percent  of  the  stock  of  T  is 
owned  by  V,  a  domestic  corporation.  The 
percentages  of  value  and  voting  power  of  T 
owned  by  S  and  V  correspond  to  their 
percentages  of  stock  ownership.  T  owns  40 
percent  (by  vote  and  value)  of  the  stock  of  U, 
a  Country  Z  corporation  that  is  a  controlled 
foreign  corporation.  The  remaining  60 
percent  of  U  is  owned  by  unrelated  U.S. 
persons.  U  earns  exclusively  general 
limitation  non-subpart  F  income.  In  2001 ,  U 
makes  an  interest  payment  of  $100  to  T. 
Look-through  principles  do  not  apply 
because  T  and  U  are  not  related  look-through 
entities  under  paragraph  (i)(l)  of  this  section 
(because  T  does  not  own  more  than  50 
percent  of  the  voting  power  or  value  of  U). 
The  interest  is  passive  income  to  T,  and  is 
subpart  F  income  to  P  and  V.  Under 
paragraph  (c)(1)  of  this  section,  look-through 
principles  determine  P  and  V's 
characterization  of  the  subpart  F  inclusion 


from  T.  P  and  V  therefore  must  characterize 
the  inclusion  as  passive  income. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  instead  of  a  $100 
interest  payment,  U  pays  a  $50  dividend  to 
T  in  2001.  P  and  V  each  own,  directly  or 
indirectly,  more  than  10  percent  of  the  voting 
power  of  all  classes  of  stock  of  both  T  and 
U.  Pursuant  to  paragraph  (i)(3)  of  this  section, 
for  purposes  of  applying  this  section  to  the 
dividend  from  U  to  T,  U  and  T  are  treated 
as  related  look-through  entities.  Therefore, 
look-through  principles  apply  to  characterize 
the  dividend  income  as  general  limitation 
income  to  T.  The  dividend  is  subpart  F 
income  of  T  that  is  taxable  to  P  and  V.  The 
subpart  F  inclusions  of  P  and  V  are  also 
subject  to  look-through  principles,  under 
paragraph  {c)(l)  of  this  section,  and  are 
characterized  as  general  limitation  income  to 
P  and  V  because  the  income  is  general 
limitation  income  of  T. 

Example  3.  The  facts  are  the  same  as  in 
Example  7,  except  that  U  pays  both  a  $100 
interest  payment  and  a  $50  dividend  to  T, 
and  T  owns  80  percent  (by  vote  and  value) 
of  U.  Under  paragraph  (i)(l)-of  this  section. 
T  and  U  are  related  look-through  entities, 
because  T  owns  more  than  50  percent  (by 
vote  and  value)  of  U.  Therefore,  look-through 
principles  apply  to  both  the  interest  and 
dividend  income  paid  or  accrued  by  U  to  T. 
and  T  treats  both  types  of  income  as  general 
limitation  income.  Under  paragraph  (c)(1)  of 
this  section.  P  and  V  apply  look-through 
principles  to  the  resulting  subpart  F 
inclusions,  which  therefore  are  also  general 
limitation  income  to  P  and  V. 
***** 

(m)  *  *  *  (1)  *  *  *  For  purposes  of 
determining  the  portion  of  a  dividend 
paid  or  accrued  (or  amoimt  treated  as  a 
dividend,  including  amoimts  described 
in  section  951(a)(1)(B))  by  a  controlled 
foreign  corporation  that  is  treated  as 
from  sources  within  the  United  States 
imder  section  904(g)(4),  the  rules  in 
paragraph  (m)(4)  of  this  section  apply. 
For  purposes  of  determining  the  portion 
of  an  amoimt  included  in  gross  income 
under  section  951(a)(1)(A)  that  is 
attributable  to  income  of  the  controlled 
foreign  corporation  from  soiuces  within 
the  United  States  under  section 
904(g)(2),  the  rules  in  paragraph  (m)(5) 
of  this  section  apply.  *  *  * 
***** 

(4)  *  *  *  (i)  *  *  *  Any  dividend  or 
distribution  treated  as  a  dividend  under 
this  section  (including  an  amount 
included  in  gross  income  under  section 
951(a)(1)(B))  that  is  received  or  accrued 
by  a  United  States  shareholder  from  a 
controlled  foreign  corporation  shall  be 
treated  as  income  in  a  separate  category 
derived  from  sources  within  the  United 
States  in  proportion  to  the  ratio  of  the 
portion  of  the  earnings  and  profits  of  the 
controlled  foreign  corporation  in  the 
corresponding  separate  category  from 
United  States  sources  to  the  total 
amount  of  earnings  and  profits  of  the 
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controlled  foreign  corporation  in  that 
separate  category. 

***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  13.  2000. 
lonathan  Talisman, 
Acting  Assistant  Secretary  (Tax  Policy). 
(FR  Doc.  00-32477  Filed  12-29-00;  8:45  ami 
BOUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[TD8914] 

RIN  1545-AX67 

Definition  of  Hyperinflationary 
Currency  for  Purposes  of  Section  988 

agency:  hitemal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  concerning  when  a  currency 
will  be  considered  hyperinflationary  for 
purposes  of  section  988.  These  final 
regulations  are  intended  to  prevent 
distortions  associated  with  the 
computation  of  income  and  expense 
arising  from  section  988  transactions 
denominated  in  hjrperinflationary 
currencies. 

DATES:  The  eff^ective  date  of  this 

regulation  is  February  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

W.  Rogers  III  of  the  Office  of  Associate 

Chief  Coimsel  (International)  at  (202) 

622-3870. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  dociunent  contains  final  Income 
Tax  Regidations  (26  CFR  part  1)  under 
section  988  of  the  Internal  Revenue 
Code  (Code).  On  March  17.  1992.  the 
IRS  and  Treasury  published  final 
regulations  (57  FR  9172)  relating  to  the 
taxation  of  section  988  transactions, 
including,  inter  alia,  transactions 
denominated  in  hyperinflationary 
currencies.  Also  on  March  17,  1992. 
proposed  regulations  were  published 
(57  FR  9217)  relating  to  the  treatment  of 
certain  financial  instnunents 
denominated  in  hyperinflationary 
currencies.  The  proposed  regulations 
did  not  separately  define 
hyperinflationary  ciurency.  Rather,  they 
simply  made  reference  to  the  definition 
in  the  final  regulations,  §  1.988-l(f). 

TO  8860  (65  FR  2026)  (January  13. 
2000)  finalized  the  proposed  regulations 


relating  to  the  treatment  of  financial 
instruments  denominated  in 
hyperinflationary  currencies.  Also  in 
that  issue  of  the  Federal  Register  was  a 
notice  of  proposed  rulemaking  regarding 
a  proposed  change  in  the  period  of  years 
that  are  considered  in  determining 
whether  a  currency  is  hyperinflationary 
for  piu-poses  of  section  988  (base 
period).  The  notice  of  proposed 
rulemaking  also  provided  notice  of  a 
public  hearing  on  the  proposed 
regulations.  No  requests  to  speak  were 
received,  and  the  public  hearing  was 
canceled.  This  Treasury  decision 
finalizes  the  proposed  regulations 
relating  to  the  change  in  base  period, 
with  certain  minor  changes. 

Explanation  of  Provisions 

As  set  out  in  the  notice  of  proposed 
rulemaking,  the  term  hyperinflationary 
currency,  as  defined  in  §  1.988-l(f), 
utilizes  the  definition  in  §  1.985- 
l(b)(2)(ii)(D).  This  definition  was 
developed  in  the  context  of  the  Dollar 
Approximate  Separate  Transactions 
Method  (DASTM)  regulations,  §  1.985- 
3,  and  generally  considers  the 
cumulative  effects  of  inflation  over  the 
base  period  in  determining  whether  a 
currency  is  hyperinflationary.  In 
§  1.985-1  (b)(2)(ii)(D).  the  base  period 
consists  of  the  thirty-six  calendar  month 
period  immediately  preceding  the  first 
day  of  the  ciurent  calendar  year.  Use  of 
this  base  period  is  generally  appropriate 
in  the  context  of  DASTM  because  a 
qualified  business  unit  needs  to  know  in 
advance  if  it  is  subject  to  §  1 .985-3 
calculations. 

However,  failure  to  take  the  current 
year's  inflation  into  account  for 
purposes  of  computing  foreign  currency 
gain  or  loss  under  section  988  may  lead 
to  distortions  in  income  and  expense 
because  inflation  may  rise  dramatically 
in  single  year.  Accordingly,  the  IRS  and 
Treasury  believe  that  for  purposes  of 
section  988,  it  is  more  appropriate  to 
consider  the  cumulative  inflation  rate 
over  the  thirty-six  month  period  ending 
on  the  last  day  of  the  taxpayer's  (or  the 
qualified  business  unit's)  current 
taxable  year.  This  change  in  the  base 
period,  however,  applies  only  for  the 
purposes  of  section  988  and  not  for  the 
purpose  of  determining  whether  a 
taxpayer  (or  QBU)  is  subject  to  the 
provisions  of  §  1.985-3. 

Summary  of  Comments 

One  comment  was  received  in 
connection  with  the  proposed  change  in 
the  measm-ement  of  the  base  period 
imder  section  988.  This  comment  relates 
to  the  application  of  the  rule  to 
regulated  investment  companies  (RICs). 
The  commenter  stated  that  sections 


852(a)  and  4982  effectively  require  a  RIC 
to  distribute  essentially  all  of  its  income 
during  the  calendar  year  in  which  it  is 
earned.  Thus,  the  commenter  concluded 
that  RICs  need  to  know  before  the  end 
of  their  tax  year  whether  a  particular 
currency  is  hyperinflationary.  The 
Treasury  and  KS  recognize  that  the 
revised  definition  of  base  period  could 
present  an  administrative  burden  for 
RICs.  Accordingly,  the  final  regulation 
provides  that  RICs  are  not  subject  to  the 
revised  base  period  standard  of  these 
final  regulations. 

A  similar  exclusion  from  the  revised 
base  period  standard  has  been  made  for 
REITs  due  to  their  similar  distribution 
requirements.  The  regulation  has  also 
been  amended  to  provide  that  the 
Service  may  by  notice  provide  that  the 
revised  base  period  standard  shall  not 
apply  to  any  section  988  transaction  of 
an  entity  with  distribution  requirements 
similar  to  that  of  RICs  and  REITs. 

In  addition,  the  regulation  was 
amended  to  provide  that  generally 
accepted  accounting  principles  may  not 
apply  to  alter  the  base  period  outlined 
in  paragraph  (f)(l)(ii)(A)  of  this  section. 
This  change  is  intended  to  clarify  that 
the  last  sentence  of  §  1.985-1  (b)(2)(ii)(D) 
may  not  be  used  to  alter  the  base  period 
for  purposes  of  section  988. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procediu^s 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  W.  Rogers  III  of  the 
Office  of  the  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  also  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 
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PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Par.  2.  In  §  1.988-^1,  paragraph  (f)  is 
revised  to  t«ad  as  follows: 

§  1 .968-1    Certain  dsfinitions  and  special 
rules. 


(2)  Effective  date.  Paragraph  (f)(1)  of 
this  section  shall  apply  to  transactions 
entered  into  after  February  14.  2000. 

*        *        »        *        * 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  November  29.  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-32188  Filed  12-29-00;  8:45  am) 

BILUNQ  CODE  4S1IK-31-P 


(f)  Hyperinflationary  cunency^l) 
Definition — (i)  General  rule.  For 
purposes  of  section  988.  a 
hyperinflationary  currency  means  a 
currency  described  in  §  1.985- 
l(b)(2)(ii){D).  Unless  otherwise 
provided,  the  currency  in  any  example 
used  in  §§  1.988-1  through  1.988-5  is 
not  a  hyperinflationary  currency. 

(ii)  Special  rules  for  determining  base 
period.  In  determining  whether  a 
cvurency  is  hyperinflationary  under 
S  1.985-l(b)(2)(ii)(D)  for  purposes  of  this 
paragraph  (f).  the  following  rules  will 
apply: 

(A)  The  base  period  means  the  thirty- 
six  calendar  month  period  ending  on 
the  last  day  of  the  taxpayer's  (or 
qualified  business  unit's)  current 
taxable  year.  Thus,  for  example,  if  for 
1996,  1997.  and  1998.  a  country's 
annual  inflation  rates  are  6  percent,  11 
percent,  and  90  percent,  respectively, 
the  ciunulative  inflation  rate  for  the 
three-year  base  period  is  124%  [({1.06  x 
1.11  X  1.90)  -  1.0  =  1.24)  X  100  = 
124%).  Accordingly,  assmning  the  QBU 
has  a  calendar  year  as  its  taxable  year, 
the  ciurency  of  the  coimtry  is 
hyperinflationary  for  the  1998  taxable 
year.  This  change  in  the  §  1.985- 
l(b)(2)(ii)(D)  base  period  shall  not  apply 
to  any  section  988  transaction  of  an 
entity  described  in  section  851 
(regulated  investment  company  (RIC))  or 
section  856  (real  estate  investment  trust 
(REIT)).  The  Service  may.  by  notice, 
provide  that  the  foregoing  change  in  the 
§  1.985-l(b)(2)(ii)(D)  base  period  does 
not  apply  to  any  section  988  transaction 
of  an  entity  with  distribution 
requirements  similar  to  a  RIC  or  REIT. 

(B)  The  last  sentence  of  §  1.985- 
l(b)(2)(ii)(D)  shall  not  apply  to  alter  the 
base  period  for  purposes  of  this 
paragraph  (f)  in  determining  whether  a 
currency  is  hyperinflationary  for 
purposes  of  section  988.  Accordingly, 
generally  accepted  accoimting 
principles  may  not  apply  to  alter  the 
base  period  for  purposes  of  this 
paragraph  (f). 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TO  8930] 

RINs  1545-AV14  and  1545-A0S1 

Credit  for  Increasing  Research 
Activities 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  computation 
of  the  credit  under  section  41(c)  and  the 
definition  of  qualified  research  under 
section  41(d).  These  regulations  are 
intended  to  provide  guidance 
concerning  the  requirements  necessary 
to  qualify  for  the  credit  for  increasing 
research  activities,  guidance  in 
computing  the  credit  for  increasing 
research  activities,  and  rules  for  electing 
and  revoking  the  election  of  the 
alternative  incremental  credit.  These 
regulations  reflect  changes  to  section  41 
made  by  the  Tax  Reform  Act  of  1986 
(the  1986  Act),  the  Revenue 
Reconciliation  Act  of  1989.  the  Small 
Business  Job  Protection  Act  of  1996,  the 
Taxpayer  Relief  Act  of  1997,  the  Tax 
and  Trade  Relief  Extension  Act  of  1998 
(the  1998  Act),  and  the  Tax  Relief 
Extension  Act  of  1999  (the  1999  Act). 
These  regulations  also  provide  certain 
technical  amendments  to  the  existing 
regulations. 

DATES:  Effective  Dates:  These 
regulations  are  effective  January  3,  2001. 

Applicability  Dates:  For  dates  of 
applicability  of  these  regulations,  see 
Effective  Dates  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
J.  Shimian  or  Leslie  H.  Finlow  at  (202) 
622-3120  (not  a  toU-fi-ee  number). 
SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §  1.41-8(b)  of  this  final 


rule  have  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  under  the  number  1545- 
1625.  Responses  to  these  collections  of 
information  are  mandatory. 

The  reporting  burden  contained  in 
§  1.41-8(b)(2)  (relating  to  the  election  of 
the  alternative  incremental  credit)  is 
reflected  in  the  burden  of  Form  6765. 

Estimated  average  annual  burden 
hours  per  respondent  under  §  1.41- 
8(b)(3)  (relating  to  the  revocation  of  the 
election  to  use  the  alternative 
incremental  credit)  is  250  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0.  Washington.  DC 
20224.  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regidatory  Affairs, 
Washington,  DC  20503. 

The  collections  of  information 
contained  in  §  1.41-4(d)  of  this  final 
rule  have  been  reviewed  and,  pending 
receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3507  and  assigned  control 
mmiber  1545-1625.  This  information  is 
required  to  assist  in  the  examination  of 
the  research  credit  and  to  ensure  that 
the  research  credit  is  properly  targeted 
to  serve  as  an  incentive  to  engage  in 
qualified  research.  This  information  will 
be  used  to  verify  that  the  amounts 
treated  as  qualified  research  expenses 
were  paid  or  incurred  for  activities 
intended  to  discover  information  that 
exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  the  relevant  field  of 
science  or  engineering.  This  collection 
of  information  is  required  to  obtain  a 
benefit.  The  likely  recordkeepers  are 
businesses  or  other  for-profit 
institutions. 

Estimated  total  annual  recordkeeping 
burden  for  §  1.41-4(d)  is  18.000  hours. 
The  annual  estimated  burden  per 
respondent  varies  from  .5  hours  to  2.5 
hours,  depending  on  the  circumstances, 
with  an  estimated  average  of  1.5  hours. 

The  estimated  number  of 
recordkeepers  is  12.000. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports' 
Clearance  Officer.  W:CAR:MP:FP:S:0. 
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Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  5.  2001.  Comments 
are  specifically  requested  concerning: 

Whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Internal  Revenue 
Service,  including  whether  the 
information  will  have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  collection  of 
information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  buirden  of  complying  with 
the  collection  of  information  may  be 
minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  January  2,  1997,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (62  FR  81)  a  notice  of  proposed 
rulemaking  (REG-209494-90,  1997-1 
C.B.  723)  under  section  41  describing 
when  computer  software  that  is 
developed  by  (or  for  the  benefit  of)  a 
taxpayer  primarily  for  the  taxpayer's 
internal  use  can  qualify  for  the  credit  for 
increasing  research  activities  (the  1997 
proposed  regulations).  Comments 
responding  to  the  1997  proposed 
regulations  were  received  and  a  public 
hearing  was  held  on  May  13,  1997. 

On  December  2, 1998,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (63  FR  66503)  a  notice  of 
proposed  rulemaking  (REG-105170-97, 
1998-50  I.R.B.  10)  under  section  41 
relating  to  the  credit  for  increasing 
research  activities  (the  1998  proposed 
regidations).  The  1998  proposed 
regulations  propose  rules  and  examples 
relating  to  (1)  the  definition  of  gross 
receipts  for  purposes  of  computing  the 
base  amount  under  section  41(c),  (2)  the 
application  of  the  consistency  rule  in 
computing  the  base  amount,  (3)  the 


definition  of  qualified  research  under 
section  41(d),  (4)  the  application  of  the 
exclusions  from  the  definition  of 
qualified  research,  (5)  the  application  of 
the  shrinking-back  rule,  and  (6)  the 
election  of  the  alternative  incremental 
credit.  The  1998  proposed  regulations 
also  propose  certain  technical 
amendments  to  the  existing  regulations. 
Comments  responding  to  the  1998 
proposed  regulations  were  received  and 
a  public  hearing  was  held  on  April  29, 
1999. 

In  the  1999  Act,  Congress  extended 
the  credit  for  a  five-year  period.  The 
Conference  Report  accompanying  the 
1999  Act  included  the  following 
language  addressing  the  proposed 
regulations: 

In  extending  the  research  credit,  the 
conferees  are  concerned  that  the  definition  of 
qualified  research  be  administered  in  a 
manner  that  is  consistent  with  the  intent 
Congress  has  expressed  in  enacting  and 
extending  the  research  credit.  The  conferees 
urge  the  Secretary  to  consider  carefully  the 
comments  he  has  and  may  receive  regarding 
the  proposed  regulations  relating  to  the 
computation  of  the  credit  under  section  41(c) 
and  the  definition  of  qualified  research  under 
section  41(d),  particularly  regarding  the 
"common  knowledge"  standard.  The 
conferees  further  note  the  rapid  pace  of 
technological  advance,  especially  in  service- 
related  industries,  and  urge  the  Secretary  to 
consider  carefully  the  comments  he  has  and 
may  receive  in  promulgating  regulations  in 
connection  with  what  constitutes  "internal 
use"  with  regard  to  software  expenditures. 
The  conferees  also  wish  to  observe  that 
software  research,  that  otherwise  satisfies  the 
requirements  of  section  41,  which  is 
undertaken  to  support  the  provision  of  a 
service,  should  not  be  deemed  "internal  use" 
solely  because  the  business  component 
involves  the  provision  of  a  service. 

The  conferees  wish  to  reaffirm  that 
qualified  research  is  research  undertaken  for 
the  purpose  of  discovering  new  information 
which  is  technological  in  nature.  For 
purposes  of  applying  this  definition,  new 
information  is  information  that  is  new  to  the 
taxpayer,  is  not  finely  available  to  the  general 
public,  and  otherwise  satisfies  the 
requirements  of  section  41.  Employing 
existing  technologies  in  a  particular  field  or 
relying  on  existing  principles  of  engineering 
or  science  is  qualified  research,  if  such 
activities  are  otherwise  undertaken  for 
purposes  of  discovering  information  and 
satisfy  the  other  requirements  of  section  41. 

The  conferees  also  are  concerned  about 
unnecessary  and  costly  taxpayer  record 
keeping  burdens  and  reaffirm  that  eligibility 
for  the  credit  is  not  intended  to  be  contingent 
on  meeting  unreasonable  record  keeping 
requirements. 

H.R.  Conf.  Rep.  No.  106-478,  at  132 
(1999). 

After  considering  the  comments 
received,  the  statements  made  at  the 
public  hearings,  and  the  legislative 
history  for  the  research  credit,  the 


proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

This  document  amends  26  CFR  part  1 
to  provide  additional  rules  under 
section  41.  Section  41  contains  the  rules 
for  the  credit  for  increasing  research 
activities. 

/.  Basic  Principles 

A  niunber  of  commentators  objected 
to  the  inclusion  of  the  basic  principles 
statement  in  §  1.41-l(a)  of  the  proposed 
regulations.  They  stated  that  the 
inclusion  of  a  basic  principles  section 
was  unusual,  and  that  the  basic 
principles  section  could  be  read  to 
impose  additional  and  unwarranted 
conditions  for  credit  eligibility.  In 
response  to  these  comments,  and 
because  IRS  and  Treasury  have 
concluded  that  the  requisite  principles 
are  adequately  reflected  in  the 
provisions  of  the  regulations,  the  final 
regidations  omit  a  separate  statement  of 
basic  principles.  The  clarifications  that 
the  credit  may  be  available  where  the 
technological  advance  sought  is 
evolutionary,  where  the  taxpayer  is  not 
the  first  to  achieve  the  advance,  and 
where  the  taxpayer  fails  to  achieve  the 
intended  advance  have  been 
incorporated  elsewhere  in  the 
regidations. 

//.  Gross  Receipts 

When  Congress  revised  the 
computation  of  the  research  credit  to 
incorporate  a  taxpayer's  gross  receipts, 
neither  the  statute  nor  the  legislative 
history  defined  the  term  gross  receipts, 
other  than  to  provide  that  gross  receipts 
for  any  taxable  year  are  reduced  by 
returns  and  allowances  made  during  the 
tax  year,  and,  in  the  case  of  a  foreign 
corporation,  that  only  gross  receipts 
effectively  cormected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States  are  taken  into  account.  See 
section  41(c)(6). 

The  proposed  regulations  generally 
defined  gross  receipts  as  the  total 
amount  derived  by  a  taxpayer  from  all 
activities  and  sources.  However,  in 
recognition  of  the  fact  that  certain 
extraordinary  gross  receipts  might  not 
be  taken  into  account  when  a  business 
determines  its  research  budget,  the 
proposed  regulations  provided  that 
certain  extraordinary  items  (such  as 
receipts  fi-om  the  sale  or  exchange  of 
capital  assets)  would  be  excluded  from 
the  computation  of  gross  receipts. 

Several  commentators  objected  to  the 
definition  of  gross  receipts  in  the 
proposed  regulations.  Referring  to  the 
inclusion  in  a  House  Budget  Report  of 
the  term  sales  growth  as  an  apparent 
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short-hand  reference  to  an  increase  in 
gross  receipts,  some  commentators 
argued  that  gross  receipts  should  be 
limited  to  income  from  sales.  See  H.R. 
Rep.  No.  101-247.  at  1200  (1989).  In 
determining  its  research  budget, 
however,  a  business  may  take  into 
account  any  expected  income  stream, 
regardless  of  whether  or  not  the  income 
is  derived  from  sales  or  from  other 
active  business  activities.  Moreover, 
many  businesses  do  not  generate  any 
income  in  the  form  of  sales. 
Accordingly,  the  final  regulations  do  not 
adopt  this  suggestion. 

Tne  final  regulations  also  do  not 
adopt  suggestions  that  the  definition  of 
gross  receipts  be  narrowed  to  exclude 
those  items  not  direcUy  related  to  the 
conduct  of  the  taxpayer's  trade  or 
business.  As  noted  above,  any  expected 
income  stream  may  be  taken  into 
account  in  determining  a  business' 
research  budget,  regardless  of  the  soiure 
of  the  income.  Moreover,  IRS  and 
Treasury  believe  that  a  subjective 
narrowing  of  the  term  gross  receipts,  as 
suggested  by  these  commentators,  could 
leave  the  definition  of  the  term,  and 
thus  the  computation  of  the  base 
amoimt,  vulnerable  to  manipulation. 

For  example,  a  narrower  definition 
allov^ing  taxpayers  to  exclude  items  not 
derived  in  the  ordinary  coiuse  of 
business  might  prompt  a  taxpayer  tO 
assert  that  certain  royalties  received  in 
the  1980s  were  derived  in  the  ordinary 
course  of  business  and  are  includable  as 
gross  receipts  (thus  decreasing  the 
taxpayer's  fixed-base  percentage),  but 
that  certain  interest  income  received  in 
the  years  preceding  the  credit  year  was 
not  derived  in  the  ordinary  course  of 
business  and  was  not  includable  in 
gross  receipts  {thus  decreasing  the  base 
amount).  Nor  would  a  rule  of 
consistency  be  effective  in  preventing 
such  manipulation.  While  the  taxpayer 
described  above  would  be 
characterizing  the  natiire  of  its  income 
items  as  derived  or  not  derived  in  the 
ordinary  course  of  a  trade  or  business  so 
as  to  maximize  the  amount  of  the  credit, 
the  taxpayer  would  not  be  taking 
inconsistent  positions  with  respect  to 
the  same  items  of  income. 

Several  commentators  objected  to  the 
definition  of  gross  receipts  in  the 
proposed  regulations  as  it  applies  to 
start-up  firms  with  pre-operating 
interest  income.  If  pre-operating  interest 
income  is  treated  as  a  gross  receipt, 
many  start-up  firms  would  be  precluded 
from  using  the  start-up  rules  to  compute 
their  fixed-base  percentages,  because  the 
application  of  the  start-up  rules  is 
conditioned  on  a  taxpayer  not  having 
both  gross  receipts  and  qualified 
research  expenses  in  certain  taxable 


years  during  the  1980s.  Moreover, 
because  a  start-up  firm  whose  only  gross 
receipt  is  pre-operating  interest  income 
likely  would  have  significant  qualified 
research  expenses  relative  to  gross 
receipts  (and  thus  a  high  fixed-base 
percentage),  such  a  firm  likely  would 
derive  less  benefit  from  the  credit. 

IRS  and  Treasury  recognize  that  the 
start-up  rules  appear  to  contemplate  that 
there  will  be  years  in  which  a  taxpayer 
has  qualified  research  expenses  but  no 
gross  receipts.  However,  it  would  be 
difficult  to  conceive  of  such  a  year  if 
gross  receipts  are  defined  to  include 
pre-operating  investment  income.  To 
address  these  concerns  and  pursuant  to 
the  regulatory  authority  of  section 
41(c)(3)(B)(iii),  the  final  regulations 
exclude  irova  the  definition  of  gross 
receipts  any  income  received  by  a 
taxpayer  in  a  taxable  year  that  precedes 
the  first  taxable  year  in  which  the 
taxpayer  derives  more  than  $25,000  in 
gross  receipts  other  than  investment 
income.  For  this  pm^jose,  investment 
income  is  defined  as  interest  or 
distributions  with  respect  to  stock  (other 
than  the  stock  of  a  20-percent  owned 
corporation  as  defined  in  section 
243(c)(2)  of  the  Code). 

Some  commentators  suggested  that 
the  definition  of  gross  receipts  should 
be  clarified  to  exclude  certain  payments 
made  by  pharmaceutical  maniifactiu^rs 
to  various  insurers,  managed  care 
organizations  and  state  governments. 
The  final  regulations  do  not  adopt  any 
provision  specifically  addressing  such 
payments. 

m.  The  Discovery  Requirement 

To  qualify  for  the  research  credit, 
section  41(d)  requires  that  a  taxpayer 
undertake  research  for  the  purpose  of 
discovering  information  which  is 
technological  in  nature,  and  the 
application  of  which  is  intended  to  be 
useful  in  the  development  of  a  new  or 
improved  business  component  of  the 
taxpayer.  Section  1.41-4(a)(3)  of  the 
proposed  regulations  defines  the  phrase 
discovering  information  as  obtaining 
knowledge  that  exceeds,  expands,  or 
refines  the  common  knowledge  of 
skilled  professionals  in  a  particular  field 
of  science  or  engineering. 

Commentators  criticized  this 
definition  of  discovering  information, 
arguing  that  the  definition  imposes  a 
discovery  requirement  that  was  not 
mandated  by  the  statute.  Commentators 
suggested  that  the  phrase  discovering 
information,  as  used  in  the  statute,  was 
not  intended  as  an  additional 
requirement,  but  was  simply  used  as  a 
phrase  to  link  the  term  research  with 
the  types  of  information  required  as  the 
subject  of  the  research.  Commentators 


argued  that  a  taxpayer  who  seeks  to 
resolve  its  own  subjective  uncertainty  as 
to  the  information  at  issue  is 
undertaking  sufficient  discovery  for 
purposes  of  section  41(d). 

Consistent  with  the  legislative  history 
and  case  law  as  described  below, 
however,  IRS  and  Treasiuy  continue  to 
believe  that  section  41  conditions  credit 
eligibility  on  an  attempt  to  discover 
information  that  goes  beyond  the 
common  knowledge  of  skilled 
professionals  in  the  particular  field  of 
science  or  engineering. 

The  legislative  historj'  to  the  1986 
Act,  which  narrowed  the  definition  of 
the  term  qualified  research,  explained 
that  Congress  had  originally  enacted  the 
research  credit  to  encourage  business 
firms  to  perform  the  research  necessary 
to  increase  the  innovative  qualities  and 
efficiency  of  the  U.S.  economy.  H.R. 
Rep.  No.  99-426,  at  177-78;  S.  Rep.  No. 
99-313,  at  694-95.  Congress  was 
concerned  that  taxpayers  had  applied 
the  original  definition  of  qualified 
research  "too  broadly,"  that  some 
taxpayers  had  claimed  the  credit  for 
"virtually  any  expenses  relating  to 
product  development"  and  that  many  of 
these  taxpayers  were  "in  industries  that 
do  not  involve  high  technology  or  its 
application  in  developing 
tedmologically  new  and  improved 
products  or  methods  of  production."  Id. 
In  an  illustration  of  the  changes  enacted, 
the  legislative  history  explained  that, 
imder  the  new  definition:  "Research 
does  not  rely  on  the  principles  of 
computer  science  merely  because  a 
computer  is  employed.  Research  may  be 
treated  as  undertaken  to  discover 
information  that  is  technological  in 
nature,  however,  if  the  research  is 
intended  to  expand  or  refine  existing 
principles  of  computer  science."  H.R. 
Conf.  Rep.  No.  99-841.  at  11-71  n.3 
(1986)  (emphasis  added). 

Following  the  1986  Act  changes  to  the 
credit,  a  discovery  requirement  has  been 
applied  in  several  recent  cases.  See,  e.g.. 
United  Stationers,  Inc.  v.  United  States, 
163  F.3d  440  (7th  Cir.  1998),  Nonvest  v. 
Commissioner,  110  T.C.  454  (1998),  and 
WICOR,  Inc.  V.  United  States,  116  F. 
Supp.  2d  1028  (E.D.  Wis.  2000). 

In  reaffirming  the  scope  of  the  term 
qualified  research,  the  Conference 
Report  to  the  1996  Act  noted  that: 

evolutionary  research  activities  Intended  to 
improve  functionality,  performance, 
reliability,  or  quality  are  eligible  for  the 
credit,  as  are  research  activities  intended  to 
achieve  a  result  that  has  already  been 
achieved  by  other  persons  but  is  not  yet 
within  the  common  knowledge  (e.g.,  freely 
available  to  the  general  public)  of  the  field 
(provided  that  the  research  otherwise  meets 
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the  requirements  of  section  41,  including  not 
being  excluded  by  subsection  (d)(4)). 

H.R.  Conf.  Rep.  No.  105-825,  at  1548 
(1998)  (emphasis  added).  In  particular, 
it  is  noteworthy  that  the  conferees 
clarified  that  the  credit  is  available  for 
research  intended  to  achieve  a  result 
that  has  been  achieved  by  others  but  is 
not  yet  within  the  common  knowledge. 
The  negative  inference  is  that  the  credit 
is  not  available  for  research  intended  to 
achieve  a  result  that  has  been  achieved 
by  others  and  is  within  the  common 
knowledge  of  the  field. 

The  discovery  requirement  as  set  forth 
in  the  final  regulations  also  is  consistent 
with  the  legislative  history  to  the  1999 
Act  (the  text  of  which  is  set  forth  above 
under  Background).  In  that  legislative 
history,  for  example,  the  conferees 
stated  that: 

(e)mploying  existing  technologies  in  a 
particular  field  or  relying  on  existing 
principles  of  engineering  or  science  is 
qualified  research,  if  such  activities  are 
otherwise  undertaken  for  purposes  of 
discovering  information  and  satisfy  the  other 
requirements  under  section  41. 

H.R.  Conf.  Rep.  No.  106-478.  at  132 
(emphasis  added).  By  referring 
separately  to  a  requirement  that  the 
research  be  undertaken  for  purposes  of 
discovering  information,  this  legislative 
history  again  confirmed  that  the  phrase 
"discovering  information"  is  a  separate 
substantive  requirement  and  not  merely 
a  phrase  used  to  link  the  term  research 
with  the  types  of  information  required 
as  the  subject  of  the  research. 

In  light  of  the  case  law  and  the 
legislative  historj^Mhe  final  regulations 
retain  the  requirement  that  a  taxpayer 
seek  to  discover  information  that 
exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  the  particular  field  of 
science  or  engineering.  However, 
consistent  with  the  legislative  history  to 
the  1999  Act,  IRS  and  Treasury  have 
carefully  considered  comments  relating 
to  the  "common  knowledge"  standard, 
and  made  a  number  of  changes  to 
address  specific  taxpayer  concerns 
about  the  discovery  requirement. 

In  response  to  comments  regarding 
the  application  of  the  discovery 
requirement,  the  final  regulations  clarify 
that  the  phrase  "common  knowledge  of 
skilled  professionals  in  a  particular  field 
of  science  or  engineering"  means 
information  that  should  be  known  to 
skilled  professionals  had  they 
performed,  before  the  research  in 
question  was  imdertaken,  a  reasonable 
investigation  of  the  existing  level  of 
information  in  the  particular  field  of 
science  or  engineering.  Thus,  in  order  to 
satisfy  the  discovery  requirement, 


research  must  be  undertaken  for  the 
purpose  of  discovering  information  that 
is  beyond  the  knowledge  that  should  be 
knovra  to  skilled  professionals  had  they 
performed  a  reasonable  investigation  of 
the  existing  level  of  knowledge  in  the 
particular  field  of  science  or 
engineering.  There  is  no  requirement, 
however,  that  a  taxpayer  actually 
conduct  such  an  investigation  in  order 
to  claim  the  credit.  To  fi^er  clarify  the 
application  of  the  discovery 
requirement,  the  final  regulations  also 
state,  as  an  example,  that  trade  secrets 
generally  are  not  within  the  common 
knowledge  of  skilled  professionals 
because  they  are  not  reasonably 
available  to  skilled  professionals  not 
employed,  hired,  or  licensed  by  the 
owner  of  such  trade  secrets. 

Also,  in  response  to  comments,  the 
discovery  requirement  in  the  final 
regulations  has  been  reworded  to  refer 
to  the  common  knowledge  of  skilled 
professionals  in  a  particular  field  of 
science  or  engineering  (rather  than  a 
particular  field  of  technology  or  science, 
as  in  the  proposed  regulations).  As  in 
the  proposed  regulations,  the  common 
knowledge  of  skilled  professionals  is 
intended  to  serve  as  an  objective 
standard  for  the  baseline  knowledge  that 
a  credit-eligible  taxpayer  must  seek  to 
exceed,  expand,  or  refine.  The  reference 
to  the  common  knowledge  of  skilled 
professionals  is  not  intended  to  impose 
qualification  requirements  on  the 
personnel  that  the  taxpayer  uses  to 
conduct  qualified  research. 

Several  commentators  raised  concerns 
that  the  discovery  requirement  in  the 
proposed  regulations  required  that 
taxpayers  must  "prove  a  negative;"  in 
response  to  these  concerns  about  the 
potential  burden  imposed  on  taxpayers 
to  demonstrate  that  they  satisfy  the 
discovery  requirement,  IRS  and 
Treasury  have  added  to  the  final 
regulations  a  rebuttable  presumption. 
The  final  regulations  provide  that,  if  a 
taxpayer  demonstrates  with  credible 
evidence  that  research  activities  were 
undertaken  to  obtain  the  information 
described  in  documentation  prepared 
before  or  during  the  early  stages  of  the 
research  and  if  that  documentation  also 
sets  forth  the  basis  for  the  taxpayer's 
belief  that  obtaining  this  information 
would  exceed,  expand,  or  refine  the 
common  knowledge  of  skilled 
professionals  in  the  particular  field  of 
science  or  engineering,  then  the 
research  activities  are  presumed  to 
satisfy  the  discovery  requirement.  This 
rebuttable  presumption  would  arise, 
however,  only  if  the  taxpayer  cooperates 
with  reasonable  requests  by  the  IRS  for 
witnesses,  information,  documents, 
meetings,  and  interviews. 


In  a  case  where  the  rebuttable 
presumption  arises,  the  final  regulations 
provide  that  the  Commissioner  may 
overcome  this  presumption  by 
demonstrating  that  the  information 
described  in  the  taxpayer's 
documentation  was  within  the  common 
knowledge  of  skilled  professionals  in 
the  particular  field  of  science  or 
engineering.  That  is,  the  Commissioner 
would  have  to  demonstrate  that  the 
information  would  have  been  known  to 
such  skilled  professionals  had  they 
performed  (before  the  research  was 
undertaken)  a  reasonable  investigation 
of  the  existing  level  of  information  in 
the  particular  field  of  science  or 
engineering. 

By  way  of  further  clarification,  a 
provision  has  been  added  and  several 
examples  have  been  changed  or 
eliminated  to  remove  any  implication 
that  the  underlying  principles  of  science 
or  engineering  used  in  the  research  must 
themselves  be  novel.  IRS  and  Treasury 
recognize  that  virtually  all  research 
utilizes  existing  scientific  principles 
and  technology.  The  requirement  that  a 
taxpayer  seek  to  exceed,  expand,  or 
refine  the  common  knowledge  of  skilled 
professionals  does  not  mean  that  the 
tools  and  principles  used  in  the  attempt 
to  achieve  the  technological  advance 
must  themselves  be  beyond  the  common 
knowledge. 

Also,  in  response  to  commentators' 
suggestions,  the  final  regulations 
provide  that  a  taxpayer  is  conclusively 
presumed  to  have  obtained  knowledge 
that  exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  the  relevant  field  of 
science  or  engineering,  if  that  taxpayer 
was  awarded  a  patent  for  the  business 
component.  Section  101  of  title  35  of  the 
United  States  Code  provides  that 
"(wlhoever  invents  or  discovers  any 
new  and  useful  process,  machine, 
manufacture,  or  composition  of  matter, 
or  any  new  and  useful  improvement 
thereof,  may  obtain  a  patent  therefor, 
subject  to  the  conditions  and 
requirements  of  (title  35]."  Such  an 
invention  or  discovery  may  be 
patentable  if  it  was  not  previously 
known,  used,  patented,  or  described,  as 
set  forth  in  35  U.S.C.  102.  and  the 
differences  between  the  invention  and 
the  prior  art  are  such  that  the  invention 
would  not  have  been  obvious  to  a 
person  having  ordinary'  skill  in  the 
relevant  art.  See  35  U.S.C.  102. 

The  final  regulations  contain  a  patent 
safe  harbor  because  IRS  and  Treasury 
believe  that  information  leading  to  a 
patentable  invention  constitutes 
information  that  exceeds,  expands,  or 
refines  the  common  knowledge  of 
skilled  professionals  in  the  relevant 


284 


Federal  Register / Vol.  66,  No.  2 /Wednesday.  January  3,  2001 /Rules  and  Regulations 


field.  Of  course,  qualification  under  the 
patent  safe  harbor  does  not  necessarily 
establish  that  the  discovery  requirement 
is  satisfied  with  respect  to  all  of  the 
research  associated  with  the  patentable 
invention  (for  example,  some  of  the 
research  might  relate  to  style). 

The  final  regulations  emphasize  that  a 
patent  is  not  a  precondition  for  credit 
eligibility.  Because  not  all  research 
succeeds  in  achieving  its  objective  and 
for  other  reasons,  it  is  obvious  that  not 
all  research  intended  to  discover 
information  that  goes  beyond  the 
common  knowledge  results  in  a  patent. 
Thus,  the  absence  of  a  patent  should 
have  no  bearing  on  credit  eligibility. 
The  factors  underlying  the  denial  of  a 
patent  application,  on  the  other  hand, 
may  be  relevant  to  the  determination  of 
whether  the  discovery  requirement  is 
satisfied. 

Because  section  41(d)(3)(B)  provides 
that  the  credit  is  not  available  for 
research  related  to  style,  taste,  cosmetic, 
or  seasonal  design  factors,  the  patent 
safe  harbor  does  not  include  patents  for 
design,  as  defined  by  35  U.S.C.  171. 

In  light  of  these  changes, 
modifications  have  been  made  to  several 
examples  in  the  proposed  regulations, 
including  an  example  in  the  proposed 
regidations  relating  to  research 
undertaken  to  develop  a  new  tire.  This 
example  has  been  moved  to  the  section 
of  the  final  regulations  that  illustrates 
the  exclusion  for  research  conducted 
after  the  beginning  of  commercial 
production  (discussed  in  VH.  Research 
After  Commercial  Production  of  this 
Preamble). 

To  address  concerns  expressed  by  a 
number  of  commentators  that  the 
common  knowledge  standard  may  be 
difficidt  for  taxpayers  and  examiners  to 
apply,  and  may  give  rise  in  practice  to 
inconsistent  treatment  of  similarly 
situated  taxpayers  (especially  where 
examiners  have  limited  expertise  in  a 
particular  scientific  field)  IRS  and 
Treasury  have  initiated  measures  to 
promote  fair  and  consistent  application 
of  the  discovery  requirement  and  the 
other  conditions  for  credit  eligibility. 
Consistent  with  the  suggestion  of  one 
commentator,  IRS  has  met  with  Revenue 
Canada  to  discuss  Canada's  joint 
industry /government  initiative  to 
improve  administration  of  the  Canadian 
research  credit.  IRS  also  has  met  with 
various  industry  associations  to  form 
joint  initiatives  to  devise  guidelines  for 
the  administration  and  examination  of 
the  credit  in  particular  industries. 
Similar  efforts  with  respect  to  other 
industry  groups  are  anticipated. 


TV.  Process  of  Experimentation 

Commentators  objected  to  §  1.41- 
4(a)(5)  of  the  proposed  regulation^, 
which  defines  a  process  of 
experimentation  to  include  a  prescribed 
four-step  process.  Commentators  argued 
that  while  the  four-step  process  may 
acciuately  have  described  the  pure 
scientific  method  of  conducting 
experiments,  commercial  and  industrial 
practice  does  not  always  conform 
precisely  to  such  requirements. 
Commentators  also  argued  that  the  four- 
step  process  required  by  the  proposed 
regulations  was  adapted  from  a 
description  in  the  legislative  history  of 
the  1986  Act  that  was  included  for 
illustrative  piuposes  and  not  as  a 
comprehensive  definition  of  the  term 
process  of  experimentation. 

In  light  of  these  comments,  the  final 
regulations  provide  that  taxpayers 
conducting  a  process  of  experimentation 
may,  but  are  not  required  to,  engage  in 
the  four-step  process. 

Consistent  with  the  legislative  history, 
the  final  regulations  provide  further 
clarification  on  the  manner  in  which  a 
process  of  experimentation  differs  from 
research  and  development  in  the 
experimental  or  laboratory  sense,  as 
required  by  §  1.174-2(a).  A  process  of 
experimentation  is  a  process  to  evaluate 
more  than  one  alternative  designed  to 
achieve  a  result  where  the  capability  or 
method  of  achieving  that  result  is 
imcertain  at  the  outset,  but  (in  contrast 
to  expenditures  that  qualify  under 
section  1 74)  does  not  include  the 
evaluation  of  alternatives  to  establish 
the  appropriate  design  of  a  business 
component  when  the  capability  and 
method  for  developing  or  improving  the 
business  component  are  not  imcertain. 
See  H.R.  Conf.  Rep.  No.  99-841,  at  D- 
72  ("The  term  process  of 
experimentation  means  a  process 
involving  the  evaluation  pf  more  than 
one  alternative  designed  to  achieve  a 
result  where  the  means  of  achieving  that 
result  is  uncertain  at  the  outset."); 
United  Stationers.  163  F.3d  at  446; 
Norwest,  110  T.C.  at  496. 

V.  Recordkeeping  Requirement 

Part  of  the  four-step  process  of 
experimentation  test  prescribed  in 
§  1.41— 4(a)(5)  of  the  proposed 
regulations  was  a  requirement  that 
taxpayers  record  the  results  of  their 
experiments.  Maintaining  that  this 
requirement  was  particularly 
burdensome,  commentators  argued  that, 
in  the  industrial  or  commercial  setting, 
the  recording  of  results  is  not 
necessarily  inherent  in  a  bona  fide 
process  of  experimentation. 


For  these  reasons,  the  final 
regulations  do  not  contain  a 
requirement  that  taxpayers  record  the 
results  of  their  experiments.  Moreover, 
reference  to  the  recording  of  results  has 
been  eliminated  from  the  illustrative 
(non-mandatory)  description  of  a  four- 
step  process  of  experimentation. 

To  assist  in  the  examination  of  claims 
for  the  credit  and  to  ensure  that  the 
credit  is  properly  targeted  to  serve  as  an 
incentive  to  engage  in  qualified 
research,  the  final  regulations  do 
include  a  less  burdensome 
contemporaneous  documentation 
requirement.  Under  the  final 
regulations,  taxpayers  must  prepare  and 
retain  written  docximentation  before  or 
during  the  early  stages  of  the  research 
project  that  describes  the  principal 
questions  to  be  answered  and  the 
information  the  taxpayer  seeks  to  obtain 
that  exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  the  relevant  field  of 
science  or  engineering.  Taxpayers  also 
must  comply  with  the  general 
recordkeeping  requirements  of  section 
6001. 

As  noted  above,  taxpayers  may  also 
avail  themselves  of  a  rebuttable 
presumption  that  they  satisfy  the 
discovery  requirement  if  their 
contemporaneous  dociunentation  also 
sets  foTth  the  basis  for  the  taxpayer's 
belief  that  obtaining  this  information 
would  exceed,  expand,  or  refine  the 
common  knowledge  of  skilled 
professionals  in  the  particular  field  of 
science  or  engineering. 

VI.  The  Shrinking-Back  Rule 

Under  §  1.41-4(b)  of  the  proposed 
regulations,  and  consistent  with  the 
legislative  history  to  the  1986  Act,  if  the 
requirements  of  section  41(d)  are  not 
met  for  an  entire  product,  then  the 
credit  may  be  available  with  respect  to 
the  next  most  significant  subset  of 
elements  of  that  product.  This  shrinking 
back  continues  imtil  either  a  subset  of 
elements  of  the  product  that  satisfies  the 
requirements  is  reached,  or  the  most 
basic  element  of  the  product  is  reached 
and  such  element  fails  to  satisfy  the  test. 

The  final  regulations  clarify  mat  this 
shrinking-back  rule  applies  only  if  the 
taxpayer  incurs  some  research  expenses 
with  respect  to  the  overall  business 
component  that  would  constitute 
qualified  research  expenses  with  respect 
to  that  business  component  but  for  the 
fact  that  less  than  substantially  all  of  the 
research  activities  with  respect  to  that 
component  constitute  elements  of  a 
process  of  experimentation  that  relates 
to  a  new  or  improved  function, 
performance,  reliability  or  quality.  In 
cases  where  the  substantially-all  test  is 
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satisfied  with  respect  to  the  overall 
business  component,  those  research 
expenses  v«th  respect  to  the  overall 
business  component  that  are  qualified 
research  expenses  are  credit  eligible, 
and  there  is  no  need  for  a  taxpayer  to 
shrink  back  to  apply  the  tests  with 
respect  to  subsets  of  elements  of  the 
business  component.  Of  course,  the 
mere  fact  that  taxpayers  are  not  required 
to  shrink  back  to  a  smaller  business 
component  does  not  mean  that  all  of  the 
research  expenses  with  respect  to  the 
overall  credit  are  credit  eligible. 
Research  expenses  that  are  not  qualified 
research  expenses,  for  example  because 
they  relate  to  style,  taste,  cosmetic,  or 
seasonal  design  factors,  remain 
ineligible  for  the  credit. 

In  response  to  commentators' 
suggestions,  the  final  regulations  also 
clarify  that,  if  the  original  product  is  not 
eligible  for  the  credit,  the  application  of 
the  shrinking-back  rule  may  resiUt  in 
credit  eligibility  for  midtiple  business 
components  that  are  subsets  of  the 
original  product.  The  regulations  clarify 
that  the  shrinking-back  rule  may  not 
itself  be  applied  as  a  reason  to  exclude 
research  activities  from  credit  eligibility. 
Finally,  an  example  has  been  added  to 
illustrate  these  concepts. 

VII.  Research  After  Commercial 
Production 

Several  commentators  addressed  the 
section  of  the  proposed  regulations 
providing  that  activities  conducted  after 
the  beginning  of  commercial  production 
of  a  business  component  are  not 
qualified  research.  Under  the  proposed 
regulations,  activities  are  conducted 
after  the  begiiming  of  commercial 
production  of  a  business  component  if 
such  activities  are  conducted  after  the 
component  is  developed  to  the  point 
where  it  is  ready  for  commercial  sale  or 
use,  or  meets  the  basic  functional  and 
economic  requirements  of  the  taxpayer 
for  the  component's  sale  or  use. 
Moreover,  certain  specified  activities 
(like  preproduction  planning  for  a 
finished  business  component  and  trial 
production  runs)  are  deemed  to  occur 
after  the  begiiming  of  commercial 
production. 

Because  the  provisions  set  forth  above 
closely  reflect  the  legislative  history  of 
the  post-production  exclusion,  these 
tests  have  been  retained  in  the  final 
regulations.  See  H.R.  Conf.  Rep.  No. 
841,  at  n-74-75.  However,  several 
changes  have  been  made  in  response  to 
commentators'  concerns. 

First,  a  change  has  been  made  to  the 
list  of  activities  that  are  per  se  deemed 
to  occur  after  the  beginning  of 
commercial  production.  In  the  proposed 
regulations,  one  of  the  items  on  that  list 


was  "debugging  or  correcting  flaws  in  a 
business  component."  Consistent  with 
the  legislative  history,  IRS  and  Treasury 
continue  to  believe  that  debugging 
should  be  conclusively  presiuned  to 
occur  after  the  beginning  of  commercial 
production.  However,  many  activities 
conducted  before  the  beginning  of 
commercial  production  could  be 
construed  as  the  correction  of  flaws. 
Thus,  the  per  se  list  contained  in  the 
final  regulations  has  been  changed  to 
refer  to  debugging  activities  but  not  to 
the  correction  of  flaws. 

Second,  an  example  has  been  added 
to  clarify  that  a  new  research  project  to 
improve  a  business  component  is  not 
disqualified  merely  because  the  new 
research  project  commences  after  the 
commercial  production  of  the 
imimproved  business  component.  Other 
examples  have  been  changed  to 
eliminate  references  to  and  factual 
assertions  about  specific  industries. 

Third,  the  final  regulations 
incorporate  provisions  from  the 
legislative  history  to  the  1986  Act  that 
clinical  testing  of  a  pharmaceutical 
product  prior  to  its  commercial 
production  in  the  United  States  is  not 
treated  as  occurring  after  the  beginning 
of  commercial  production  even  if  the 
product  is  conunercially  available  in 
other  countries,  and  that  additional 
clinical  testing  of  a  pharmaceutical 
product  after  a  product  has  been 
approved  for  a  specific  therapeutic  use 
by  the  Food  and  Drug  Administration 
and  is  ready  for  commercial  production 
and  sale  are  not  treated  as  occurring 
after  the  beginning  of  commercial 
production  if  such  clinical  tests  are 
undertaken  to  establish  new  functional 
uses,  characteristics,  indications, 
combinations,  dosages,  or  delivery 
forms  for  the  product. 

Vni.  Adaptation 

Several  commentators  suggested 
alternate  formulations  of  the  adaptation 
exclusion.  Because  such  formulations 
effectively  would  render  the  adaptation 
exclusion  inapplicable  to  activities  that 
satisfy  the  other  requirements  for 
qualified  research,  thereby  reading  the 
exclusion  out  of  the  Internal  Revenue 
Code,  the  final  regulations  do  not  adopt 
the  suggestions. 

Two  new  examples  clarify  that  tbe 
adaptation  exclusion  may  also  apply  to 
contract  research  expenses  paid  by  the 
customer  to  the  vendor  or  to  in-house 
research  expenses  incurred  by  the 
customer  itself  to  adapt  an  existing 
business  component  to  that  customer's 
requirement  or  need. 


IX.  Internal-Use  Software 

As  noted  above,  the  1997  proposed 
regulations  describe  when  software  that 
is  developed  by  (or  for  the  benefit  of)  a 
taxpayer  primarily  for  the  taxpayer's 
internal  use  can  quaUfy  for  the  credit. 
The  final  regulations  incorporate  these 
special  provisions  for  internal-use 
software.  A  number  of  changes  have 
been  made  to  the  1997  proposed 
regulations  to  address  commentator 
concerns,  and  to  coordinate  the  internal- 
use  provisions  with  the  other  provisions 
of  the  final  regulations. 

Under  the  proposed  regulations, 
research  with  respect  to  software 
developed  primarily  for  a  taxpayer's 
intemad  use  is  qualified  research  only  if 
it  satisfies  both  the  general  requirements 
for  credit  eligibility  imder  section  41 
and  an  additional  condition  for 
eligibility.  Except  for  certain  software 
developed  for  use  in  conducting 
qualified  research  or  for  use  in  a 
production  process,  and  for  certain 
software  created  as  part  of  a  package  of 
hardware  and  software  developed 
concurrently,  the  additional  condition 
for  eligibility  is  a  requirement  that  the 
taxpayer  satisfy  a  three-part  test 
(requiring  that  the  internal-use  software 
be  innovative,  that  its  development 
involve  significant  economic  risk,  and 
that  it  not  be  commercially  available). 

Most  of  the  comments  received 
focused  on  two  issues — (1)  the 
determination  of  when  software  is 
developed  primarily  for  internal  use, 
and  (2)  the  application  of  the  three-part 
test  to  internal-use  software.  On  the  first 
issue,  several  commentators  urged  that 
internal-use  software  be  defined  to 
exclude  any  software  used  to  deliver  a 
service  to  customers  or  any  software 
that  includes  an  interface  with 
customers  or  the  public.  After  careful 
analysis  of  the  legislative  history  to  the 
1986  Act  and  the  1999  Act,  however, 
IRS  and  Treasury  concluded  that  such  a 
broad  exclusion  would  be  inconsistent 
with  the  statutory  mandate,  because  the 
exclusion  would  extend  to  some 
software  that  Congress  clearly  intended 
to  treat  as  internal-use  software.  At  the 
same  time,  IRS  and  Treasiuy  share  the 
commentators'  belief  that  the  goals  of 
the  research  credit  may  be  advanced  by 
removing  additional  conditions  for 
credit-eligibility  in  the  case  of  certain 
internal-use  software  used  to  provide 
new  features  to  services  offered  to 
customers  that  are  not  otherwise 
available  to  them.  Accordingly,  as 
described  in  more  detail  below,  the  final 
regulations  retain  the  definition  of 
internal-use  software  contained  in  the 
proposed  regulations,  but  provide  a  new 
exception  (pursuant  to  the  regulatory 
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authority  under  section  41(d)(4)(E)) 
under  which  the  development  of  certain 
internal-use  software  used  to  deliver 
noncomputer  services  to  customers  with 
feat\ires  that  are  not  yet  offered  by  a 
taxpayer's  competitors  is  not  subject  to 
the  three-part  test. 

Consistent  with  a  statement  in  the 
Conference  Report  to  the  1999  Act  that 
software  research  undertaken  to  support 
the  provision  of  a  service  should  not  be 
deemed  internal-use  software  "solely 
because  the  business  component 
involves  the  provision  of  a  service,"  the 
final  regulations  clarify  that  the 
determination  of  whether  software  is 
internal-use  software  depends  on  the 
nature  of  the  service  provided  by  the 
taxpayer.  Software  that  is  intended  to  be 
.  used  to  provide  noncomputer  services 
to  customers  is  internal-use  software, 
while  software  that  is  to  be  used  to 
provide  computer  services  is  not 
developed  primarily  for  internal  use. 
Computer  services  are  services  offered 
by  a  taxpayer  to  customers  who  do 
business  with  the  taxpayer  primarily  for 
the  use  of  the  taxpayer's  computer  or 
software  technology.  Noncomputer 
services  are  services  offered  by  a 
taxpayer  to  customers  who  do  business 
with  the  taxpayer  primarily  to  obtain  a 
service  other  than  a  computer  service, 
even  if  such  other  service  is  enabled, 
supported,  or  facilitated  by  computer  or 
software  technology. 

The  conclusion  that  software  used  to 
provide  noncomputer  services  is 
internal-use  software  is  consistent  with 
the  legislative  history  to  the  1986  Act, 
which  defined  internal-use  software  as 
software  used  in  general  administrative 
functions  and  software  used  in 
providing  noncomputer  services  (such 
as  accounting,  consulting,  or  banking 
services).  See  H.R.  Conf.  Rep.  No.  841, 
at  11-73  (emphasis  added). 

As  noted  above,  the  final  regulations 
contain  a  new  exception  under  which  a 
taxpayer  is  not  required  to  establish  that 
internal-use  software  used  to  provide 
noncomputer  services  containing 
features  or  improvements  that  are  not 
yet  offered  by  a  taxpayer's  competitors 
satisfies  the  three-part  test.  Software 
that  is  intended  to  be  used  to  provide 
noncomputer  services  is  described 
within  the  exception  if  die  software  is 
designed  to  provide  customers  a  new 
feature  with  respect  to  a  noncomputer 
service;  the  taxpayer  reasonably 
anticipated  that  customers  would 
choose  to  obtain  the  noncomputer 
service  from  the  taxpayer  (raUier  than 
from  the  taxpayer's  competitors) 
because  of  those  features  of  the  service 
that  will  be  provided  by  the  software; 
and  those  featiu«s  are  not  available  (at 


the  time  the  research  is  undertaken) 
from  any  of  the  taxpayer's  competitors. 

No  inference  should  be  drawn  that 
software  described  within  the  foregoing 
exception  is  not  internal-use  software  or 
that  internal-use  software  not  described 
within  the  exception  would  fail  the 
three-part  test.  Rather,  the  exception 
reflects  a  determination  by  IRS  and 
Treasury  that  it  is  appropriate  to 
exercise  the  regulatory  authority  in 
section  41(d)(4)(E)  to  exempt  certain 
internal-use  software  from  having  to 
fulfil  additional  conditions  for  credit 
eligibility.  This  exercise  of  regulatory 
authority  is  based  on  a  determination 
that  the  development  of  software 
containing  features  or  improvements 
that  are  not  available  from  a  taxpayer's 
competitors  and  that  provide  a 
demonstrable  competitive  advantage  is 
more  likely  to  increase  the  innovative 
qualities  and  efficiency  of  the  U.S. 
economy  (by  generating  knowledge  that 
can  be  used  by  other  service  providers) 
than  is  the  development  of  software 
used  to  provide  noncomputer  services 
containing  featxu^s  or  improvements 
that  are  already  offered  by  others.  IRS 
and  Treasury  believe  that  drawing  such 
a  line  is  an  appropriate  way  to 
administer  the  credit  with  a  view  to 
identifying  and  facilitating  the  credit 
availability  for  software  with  the 
greatest  potential  for  benefitting  the  U.S. 
economy,  an  important  rationale  for  the 
research  credit. 

The  final  regulations  also  make  a 
number  of  changes  with  respect  to  the 
three-part  high  threshold  of  innovation 
test,  which  continues  to  apply  to  certain 
software  not  described  within  the  new 
exception.  For  example,  commentators 
had  questioned  whether  the  1997 
proposed  regulations  impose  a  separate 
high  threshold  of  iimovation 
requirement  that  serves  as  an  additional 
condition  for  credit  eligibility,  even 
where  taxpayers  otherwise  satisfy  the 
three-part  test.  The  final  regulations 
clarify  that  the  three-part  test  is  the  high 
threshold  of  innovation  test,  and  not  a 
separate  requirement.  Similarly, 
commentators  had  objected  to  a 
sentence  in  the  1997  proposed 
regiilations  that  could  be  read  to  suggest 
that  certain  internal-use  software  could 
never  qualify  for  the  credit.  The  final 
regulations  clarify  that  research  with 
respect  to  internal-use  software  that 
satisfies  both  the  general  conditions  for 
credit  eligibility  and  the  three-part  test 
is  eligible  for  the  credit. 

Consistent  with  the  application  of  the 
discovery  requirement,  the  final 
regulations  adopt  the  suggestion  of 
several  commentators  that  the  three-part 
test  should  be  applied  without  regard  to 
whether  the  taxpayer  succeeds  in 


achieving  the  results  described  in  that 
test. 

Commentators  questioned  whether 
the  "as  where"  clauses  used  to  elaborate 
on  the  three  requirements  of  the  high 
threshold  of  innovation  test  in  the  1997 
proposed  regulations  were  intended  as 
mandatory  requirements  or  merely  as 
illustrations  of  ways  in  which  taxpayers 
could  satisfy  the  tests.  By  replacing  the 
"as  where"  clauses  with  "in  that" 
clauses,  the  final  regulations  confirm 
that  a  taxpayer  must  satisfy  the 
provisions,  as  elaborated.  Consistent 
with  this  clarification,  the  final 
regulations  provide  that  the  innovative 
prong  of  the  three-part  test  may  be 
satisfied  with  respect  to  any  intended 
improvement,  not  just  reductions  in  cost 
or  improvements  in  speed. 

Under  the  final  regulations,  all 
qualified  research,  including  research 
with  respect  to  internal-use  software, 
must  satisfy  the  discovery  requirement 
(that  is,  must  be  intended  to  exceed, 
expand,  or  refine  the  common 
knowledge  of  skilled  professionals  in 
the  particular  field  of  science  or 
engineering).  The  final  regulations 
clarify  how  the  three-part  high 
threshold  of  innovation  test 
supplements  the  discovery  requirement. 
Specifically,  the  final  regulations 
provide  that  several  aspects  of  the  three- 
part  test  (the  determination  of  whether 
the  software  is  intended  to  result  in  an 
improvement  that  is  substantial  and 
economically  significant  and  the  extent 
of  uncertainty  and  technical  risk)  also 
must  be  applied  with  respect  to  the 
common  knowledge  of  skilled 
professionals.  In  essence,  the  common 
knowledge  of  skilled  professionals 
rather  than  the  knowledge  base  of  the 
taxpayer's  employees  is  treated  as  the 
baseline  with  respect  to  which  the 
intended  software  must  satisfy  the 
innovative  prong  and  other  prongs  of 
the  three-part  test.  Stated  differentiy, 
research  with  respect  to  internal-use 
software  is  credit  eligible  only  if  it  is 
intended  to  exceed,  expand,  or  refine 
the  common  knowledge  of  skilled 
professionals  (as  defined  in  §  1.41- 
4(a)(3)(ii))  to  a  degree  that  is  substantial 
and  economically  significant.  See 
Norwest  110  T.C.  at  499-500  (stating 
that  "*  *  *  the  extent  of  the 
improvements  required  by  Congress 
with  respect  to  internal  use  software  is 
much  greater  than  that  required  in  other 
fields"  and  that  *****  the  significant 
economic  risk  test  requires  a  higher 
threshold  of  technological  advancement 
in  the  development  of  internal  use 
software  than  in  other  fields"). 

Reference  to  the  common  knowledge 
of  skilled  professionals  as  the  baseline 
is  necessary  to  give  proper  meaning  to 
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the  statutory  three-part  test.  For 
example,  if  the  iimovative  requirement 
was  applied  simply  with  respect  to  the 
prior  state  of  the  taxpayer's  own 
business,  then  ordinary  inventory 
software  installed  by  a  taxpayer  who 
previously  tracked  its  inventory 
manually  could  be  deemed  to  satisfy  the 
innovative  requirement  merely  because 
the  taxpayer  had  achieved  a  substantial 
and  economically  significant 
improvement  in  speed  over  its  prior 
non-automated  operations. 

Although  the  final  regulations  related 
to  internal  use  software  generally  are 
effective  for  taxable  years  beginning 
after  December  31,  1985,  the  provisions 
relating  to  software  developed  for  use  in 
providing  computer  and  noncomputer 
services  to  customers  and  the  provisions 
clarifying  the  interaction  of  the  three- 
part  test  with  the  discovery 
requirement,  like  other  provisions 
concerning  the  discovery  requirement, 
are  effective  only  prospectively; 
however,  taxpayers  may  rely  on  these 
rules  for  expenditiu-es  paid  or  inciured 
prior  to  January  3,  2001. 

X.  Alternative  Incremental  Credit 

Certain  commentators  suggested  that 
taxpayers  be  permitted  to  elect  the 
alternative  incremental  credit  on  an 
amended  return.  However,  IRS  and 
Treasury  believe  that  the  intended 
incentive  effects  of  the  credit  would  not 
be  advanced  by  permitting  taxpayers  to 
make  retroactive  elections  to  alter  the 
computation  of  (and  presumably 
increase)  the  credit  for  prior  years. 
Similarly,  the  availability  of  a 
retroactive  election  would  undermine 
the  application  of  section  41(c)(4)(B). 
Thus,  the  final  regulations  retain  the 
requirement  contained  in  the  proposed 
regulations  that  the  election  to  apply  the 
provisions  of  the  alternative  incremental 
credit  must  be  made  on  the  taxpayer's 
timely  filed  original  return. 

Effisctive  Dates 

In  general,  the  regiilations  are 
applicable  for  expenditures  paid  or 
inciured  on  or  after  January  3,  2001. 
However,  the  regiUations  addressing  the 
base  amount  are  applicable  for  taxable 
years  beginning  on  or  after  January  3, 
2001.  The  regulations  addressing 
internal-use  software  are  applicable  for 
taxable  years  beginning  after  December 
31, 1985.  However,  §  1.41- 
4{c)(6)(ii)(C)(4),  §1.41-4(c)(6)(iv)(A)  and 
(B),  §  1.41-4(c)(6)(v),  the  second  and 
third  sentences  of  §  1.41-4(c)(6)(vii), 
and  §  1.41-4(c)(6)(viii)  Example  2  are 
applicable  for  expenditures  paid  or 
incurred  on  or  after  January  3,  2001.  The 
special  documentation  requirements  of 
§  1.41-4(d)  are  applicable  with  respect 


to  research  projects  that  begin  on  or 
after  March  5^  2001.  The  regulations 
providing  for  the  election  and 
revocation  of  the  alternative  incremental 
credit  are  applicable  for  taxable  years 
ending  on  or  after  January  3,  2001.  No 
inference  should  be  drawn  from  the 
applicability  date  concerning  the 
application  of  section  41  to 
expenditvues  paid  or  incurred  or  the 
computation  of  the  base  amoimt  before 
the  applicability  date. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediu« 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations. 

It  is  hereby  certified  that  the 
collection  of  information  contained  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  rules  of  this  section  impact  only 
taxpayers  who  engage  in  qualified 
research.  Moreover,  in  those  instances 
where  the  rules  of  this  section  impact 
small  entities,  the  economic  impact  is 
not  likely  to  be  significant  because  it 
merely  requires  taxpayers  to  (1)  prepare 
(before  or  during  the  early  stages  of  a 
research  project)  and  retain  written 
documentation  describing  the  principal 
questions  to  be  answered  and  the 
information  the  taxpayer  seeks  to  obtain 
that  satisfies  the  requirements  of  §  1.41- 
4(a)(3)  of  these  regulations;  (2)  elect  on 
Form  6765,  "Credit  for  Increasing 
Research  Activities,"  to  use  the 
alternative  incremental  credit  if  the 
entity  desires  to  use  that  method;  and 
(3)  obtain  permission  to  revoke  the 
alternative  incremental  credit  election, 
if  so  desired.  Further,  the  economic 
impact  of  electing  the  alternative 
incremental  credit  on  Form  6765  also 
would  not  be  significant  because  the 
election  is  made  on  the  same  form  and 
is  based  on  the  same  information  that  is 
used  to  claim  the  research  credit. 
Accordingly,  a  regulatory  flexibihty 
analysis  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

Pursuant  to  section  7805(f),  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Information 

The  principal  authors  of  these 
regulations  are  Lisa  J.  Shuman  and 
Leslie  H.  Finlow  of  the  Office  of  the 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
personnel  bom  other  offices  of  the  IRS 
and  the  Treasiuy  Department 
participated  in  their  development. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§1.30—    [Amandwq 

Par.  2.  Revise  the  undesignated 
centerheading  immediately  before 
§  1.30-1  to  read  as  follows: 

Credits  Allowable  Under  Sections  30 
Through  44B 

Par.  3.  Remove  the  undesignated 
centerheading  immediately  before 
§1.41-0. 

Par.  4.  Section  1.41-0  is  revised  to 
read  as  follows: 

§1.41-0    Table  of  contents. 

This  section  lists  the  paragraphs 
contained  in  §§1.41-1  through  1.41-8 
as  follows: 

§  1.41-1     Credit  for  increasing  research 
activities. 

(a)  Amount  of  credit. 

(b)  Introduction  to  regulations  under 
section  41. 

§  1 .41-2    Qualified  research  expenses. 

(a)  Trade  or  business  requirement. 

(1)  In  general. 

(2)  New  business. 

(3)  Research  performed  for  others, 
(i)  Taxpayer  not  entitled  to  results, 
(ii)  Taxpayer  entitled  to  results. 

(4)  Partnerships, 
(i)  In  general. 

(ii)  Special  rule  for  certain  partnerships 
and  joint  ventures. 

(b)  Supplies  and  personal  property  used  in 
the  conduct  of  qualified  research. 

(1)  In  general. 

(2)  Certain  utility  charges, 
(i)  In  general. 

(ii)  Extraordinary  expenditures. 

(3)  Right  to  use  personal  property. 

(4)  Use  of  personal  property  in  taxable 
years  beginning  after  December  31. 1985. 

(c)  Qualified  services. 

(1)  Engaging  in  qualified  research. 

(2)  Direct  supervision. 

(3)  Direct  support. 

(d)  Wages  paid  for  qualified  services. 

(1)  In  general. 

(2)  "Substantially  all." 

(e)  Contract  research  expenses. 
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(1)  In  general. 

(2)  Performance  of  qualified  research. 

(3)  "On  behalf  of." 

(4)  Prepaid  amounts. 

(5)  Examples. 

§1.41-3    Base  amount  for  taxable  years 
beginning  on  or  after  January  3.  2001. 

(a)  New  taxpayers. 

(b)  Specied  rules  for  short  taxable  years. 

(1)  Short  credit  year. 

(2)  Short  taxable  year  preceding  credit 
year. 

•    (3)  Short  taxable  year  in  determining  fixed- 
base  percentage. 

(c)  Definition  of  gross  receipts. 

(1)  In  general. 

(2)  Amounts  excluded. 

(3)  Foreign  corporations. 

(d)  Consistency  requirement, 
(ij  In  general. 

(2)  Illustrations. 

(e)  Effective  date. 

§1.41-4     Qualified  research  for 

expenditures  paid  or  incurred  on  or  after 
January  3,  2001. 

(a)  Qualified  research. 

(1)  General  rule. 

(2)  Requirements  of  section  41(d)(1). 

(3)  Undertaken  for  the  purpose  of 
discovering  information. 

(i)  In  general. 

(ii)  Common  knowledge.  "~ 

(iii)  Means  of  discovery. 

(iv)  Patent  safe  harbor. 

(v)  Rebuttable  presumption. 

(4)  Technological  in  nature. 

(5)  Process  of  experimentation. 

(6)  Substantially  all  requirement. 

(7)  Use  of  computers  and  information 
technology. 

(8)  Illustrations. 

(b)  Application  of  requirements  for 
qualified  research. 

(1)  In  general. 

(2)  Shrinking-back  rule. 

(3)  Illustration. 

(c)  Excluded  activities. 

(1)  In  general. 

(2)  Research  after  conunercial  production, 
(i)  In  general. 

(ii)  Certain  additional  activities  related  to 

the  business  component, 
(iii)  Activities  related  to  production 

process  or  technique, 
(iv)  Clinical  testing. 

(3)  Adaptation  of  existing  business 
components. 

(4)  Duplication  of  existing  business 
component. 

(5)  Surveys,  studies,  research  relating  to 
management  functions,  etc. 

(6)  Internal-use  computer  software, 
-(i)  General  rule. 

(ii)  Requirements, 
(iii)  Primarily  for  internal  use. 
(iv)  Software  used  in  the  provision  of 
services. 

(A)  Computer  services. 

(B)  Noncomputer  services. 

(v)  Exception  for  certain  software  used  in 
providing  noncomputer  services. 

(vi)  High  threshold  of  innovation  test. 

(vii)  Application  of  high  threshold  of 
innovation  test. 

(viii)  Illustrations. 

(ix)  Effective  dates. 


(7)  Activities  outside  the  United  States. 
Puerto  Rico,  and  other  possessions. 

(i)  In  general. 

(ii)  Apportionment  of  in-house  research 

expenses, 
(iii)  Apportionment  of  contract  research 

expenses. 

(8)  Research  in  the  social  sciences,  etc. 

(9)  Research  funded  by  any  grant,  contract, 
or  otherwise. 

(10)  Illustrations. 

(d)  Documentation. 

(e)  Effective  dates. 

§1.41-5    Basic  research  for  taxable  years 
beginning  after  December  31,  1986. 
[Reserved] 

§  1 .41-6    Aggregation  of  expenditures. 

(a)  Controlled  group  of  corporations;  trades 
or  businesses  under  common  control. 

(1)  In  general. 

(2)  Definition  of  trade  or  business. 

(3)  Determination  of  common  control. 

(4)  Examples. 

(b)  Minimum  base  period  research 
expenses. 

(c)  Tax  accounting  periods  used. 

(1)  In  general. 

(2)  Special  rule  where  timing  of  research  is 
manipulated. 

(d)  Membership  during  taxable  year  in 
more  than  one  group. 

(e)  Intra-group  transactions. 

(1)  In  general. 

(2)  In-house  research  expenses. 

(3)  Contract  research  expenses. 

(4)  Lease  payments. 

(5)  Payment  for  supplies. 
§1.41-7    Special  rules. 

(a)  Allocations. 

(1)  Corporation  making  an  election  under 
subchapter  S. 

(i)  Pass-through,  for  taxable  years 
beginning  after  December  31, 1982,  in 
the  case  of  an  S  corporation. 

(ii)  Pass-through,  for  taxable  years 
beginning  before  )anuary  1, 1983,  in  the 
case  of  a  subchapter  S  corporation. 

(2)  Pass-through  in  the  case  of  an  estate  or 
trust. 

(3)  Pass-through  in  the  case  of  a 
partnership. 

(i)  In  general. 

(ii)  Certain  expenditures  by  joint  ventures. 

(4)  Year  in  which  taken  into  account. 

(5)  Credit  allowed  subject  to  limitation. 

(b)  Adjustments  for  certain  acquisitions 
and  dispositions — Meaning  of  terms. 

(c)  Sp)ecial  rule  for  pass-through  of  credit. 

(d)  Carryback  and  carryover  of  unused 
credits. 

§1.41-8    Special  rules  for  taxable  years 
ending  on  or  after  January  3.  2001. 

(a)  Alternative  incremental  credit. 

(b)  Election. 

(1)  In  general. 

(2)  Time  and  manner  of  election. 

(3)  Revocation. 

(4)  Effective  date. 

Par.  5.  Section  1.41-1  is  revised  to 
read  as  follows: 

§  1 .41  -1    Credit  for  increasing  researctt 
activities. 

(a)  Amount  of  credit.  The  amount  of 
a  taxpayer's  credit  is  determined  under 


section  41(a).  For  taxable  years 
beginning  after  Jime  30, 1996,  and  at  the 
election  of  the  taxpayer,  the  portion  of 
the  credit  determined  imder  section 
41(a)(1)  may  be  calculated  using  the 
alternative  incremental  credit  set  forth 
in  section  41(c)(4). 

(b)  Introduction  to  regulations  under 
section  41.  (1)  Sections  1.41-2  through 
1.41-6  and  1.41-3A  through  1.41-5A 
address  only  certain  provisions  of 
section  41.  The  following  table 
identifies  the  provisions  of  section  41 
that  are  addressed,  and  lists  each 
provision  with  the  section  of  the 
regulations  in  which  it  is  covered. 


Section  of  the  regula- 
tion 


§1.41-2 
§1.41-3 
§1.41-4 
§1.41-5 
§1.41-6 
§1.41-7 


§1.41-8... 
§1.41-3A 


§1.41-4A 
§1.41-5A 


Section  of  the  Internal 
Revenue  Code 


41(b). 

41(c). 

41(d). 

41(e).     • 

41(f). 

41(f). 

41(g). 

41(c). 

41(c)  (taxable  years 
t>eginning  t)efore 
January  1,  1990). 

41  (d)  (taxable  years 
beginning  t>efore 
January  1,  1986). 

41(e)  (taxable  years 
beginning  before 
January  1,  1987). 


(2)  Section  1.41-3A  also  addresses  the 
special  rule  in  section  221(d)(2)  of  the 
Economic  Recovery  Tax  Act  of  1981 
relating  to  taxable  years  overlapping  the 
effective  dates  of  section  41.  Section  41 
was  formerly  designated  as  sections  30 
and  44F.  Sections  1.41-0  through  1.41- 
8  and  1.41-OA  through  1.41-5  A  refer  to 
these  sections  as  section  41  for 
conformity  purposes.  Whether  section 
41,  former  section  30,  or  former  section 
44F  applies  to  a  particular  expenditure 
depends  upon  when  the  expenditure 
was  paid  or  inciured. 

S  1.41-2    [Amended] 

Par.  6.  Section  1.41-2  is  amended  as 
follows: 

1.  The  last  sentence  of  paragraph 
(a)(3)(i)  is  amended  by  removing  the 
language  "§  1.41-5(d)(2)"  and  adding 
"§  1.41-4A(d)(2)"  in  its  place. 

2.  The  last  sentence  of  paragraph 
(a}(3)(ii)  is  amended  by  removing  the 
language  "§  1.41-5(d)(3)"  and  adding 
"§  1.41-4A(d)(3)"  in  its  place. 

3.  The  last  sentence  of  paragraph 
(a)(4)(ii)(F)  is  amended  by  removing  the 
language  "§  1.41-9(a)(3)(ii)"  and  adding 
"§  1.41-7(a)(3)(ii)"  in  its  place. 

4.  Paragraph  (e)(l)(i)  is  amended  by 
removing  the  langu'age  "§1.41-5"  and 
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adding  "§  1.41-4  or  1 .41^A,  whichever  gross  receipts  means  the  total  amount,  applies  even  if  the  period  for  filing  a 

IS  applicable"  in  its  place.  as  determined  under  the  taxpayer's  claim  for  credit  or  refuiid  has  expired 

M  1.41-^)A  through  1.41-8A    [Removed]  ?^^°^  ofaccounting,  derived  by  the  for  any  taxable  year  taken  into  account 

Par  6A  Sertinn.:  1  41  -fl A  thrn,.oh  taxpayer  from  all  its  activities  and  from  in  computing  die  fixed-base  percentage 

ifi^A     7»^        i      ^!r^  all  sources  (e.g.,  revenues  derived  from  or  the  base  amount. 

1 .41-8A  and  the  undesignated  the  sale  of  inventory  before  reduction  (2)  Illustmtions.  The  following 

centerheadmg  preceding  these  sections  for  cost  of  goods  sold).  examples  illustrate  the  applicaUon  of 

areremovea.  (2)  Amou/ite  exduded.  For  purposes  the  consistency  rule  of  paragraph  (dl(l) 

Par.  7.  An  undesignated  of  this  paragraph  (c).  gross  receipts  do  of  this  section: 

centerheadmg  is  added  immediately  not  include  amounts  representing-  ^         ,   ,  ,-,  v  ... 

followmg§1.44B-l  to  read  as  follows:  (i)  Returns  or  allowances-  txomp/e  l.  (i)X,  an  accrual  method 

Research  Credit-For  Taxable  Years  /")  ^--Pt^  fr°™,^«  -If  -  -change  aj^^Jet^^nctstuTufi^edT^^^^ 

Beginning  Before  January  1, 1990  °^  ^P^^^  ^^^^-  ^  defined  m  section  expenses  in  200i.  X  wants  to  compute  its 

^221;  research  credit  under  section  41  for  the  tax 

§1.41-3    [Redesignated  as  I1.41-3A]  (in)  Repayments  of  loans  or  similar  year  ending  December  31,  2001.  As  part  of 

Par.  8.  Section  1.41-3  is  redesignated  instruments  (e.g.,  a  repayment  of  the  the  computation,  X  must  determine  its  fixed- 

as  §  1.41-3A  and  added  under  the  new  principal  amount  of  a  loan  held  by  a  base  percentage,  which  depends  in  part  on 

undesignated  centerheading  commercial  lender):  ^'^  qualified  research  expenses  incurred 

"RESEARCH  CREDIT— FOR  TAXABLE  (i^)  Receipts  from  a  sale  or  exchange  '^"""S  the  fixed-base  penod  the  taxable 

YEARS  BEGINNING  BEFORE  not  in  the  ordinary  course  of  businesl  ^'.^^""rJs^a       ™''' "' ''"'  ""* 

JANUARY  1,  1990."  such  as  the  sale  of  an  entire  tiade  or  (ii)  During  ihe  fixed-base  period.  X 

Par.  9.  New  §  1.41-3  is  added  to  read  busmess  or  the  sale  of  property  used  in  reported  the  following  amounts  as  qualified 

as  follows:  a  trade  or  business  as  defined  under  research  expenses  on  iu  Form  6765: 

section  1221(2);  •'  1934  sioox 

§1.41-3    Base  amount  for  taxable  years  (v)  Amounts  received  with  respect  to       1985!!!!!"  i20x 

beginning  on  Of  after  January  3, 2001.  sales  tax  or  other  similar  state  and  local       1986 isox 

(a)  New  taxpayers.  If,  with  respect  to  taxes  if,  under  the  applicable  state  or  1987 isox 

any  credit  year,  the  taxpayer  has  not  local  law,  the  tax  is  legally  imposed  on  ^^^8 i70x 

been  in  existence  for  any  previous  the  purchaser  of  the  good  or  service,  and  „  

taxable  year,  the  average  annual  gross  the  taxpayer  merely  collects  and  remits  ^^*' 

receipts  of  the  taxpayer  for  the  four  the  tax  to  the  taxing  authority;  and  ('")  ^°^  ^«  taxable  years  ending  December 

taxable  years  preceding  the  credit  year  (vi)  Amounts  received  by  a  taxpayer  ^^'  ^^^^'  ^'^  December  31,  1985,  X  based 

shall  be  zero.  If,  with  respect  to  any  in  a  taxable  year  that  precedes  the  first  ^^  amounts  reported  as  qualified  research 

credit  year,  the  taxpayer  has  been  in  taxable  year  in  which  the  taxpayer  LT-^h'  n"  £L  f   11!'°"  f  "^  u ''^'^    tu 

^„;„t_         r       .1       *  J     •  ^L       «..,,-««„.  research  m  effect  for  those  taxable  years.  The 

existence  for  at  least  one  previous  derives  more  than  $25,000  in  gross  definition  of  qualified  research  changed  for 

taxable  year,  but  has  not  been  in  receipts  other  than  investment  income.  taxable  years  beginning  after  December  31, 

existence  for  four  taxable  years  For  purposes  of  this  paragraph  (c)(2)(vi),  1985.  If  X  used  the  definiUon  of  qualified 

preceding  the  taxable  year,  then  the  investment  income  is  interest  or  research  applicable  to  its  taxable  year  ending 

average  annual  gross  receipts  of  the  distributions  with  respect  to  stock  (other  December  31,  2001,  the  credit  year,  its 

taxpayer  for  die  four  taxable  years  than  the  stock  of  a  20-percent  owned  qualified  research  expenses  for  the  taxable 

preceding  die  credit  year  shall  be  die  corporation  as  defined  in  section  ^  ^L  "1?  ^„T^'  V^  .L®*^  '^'^^     , 

_.    „  I  •    i    r      »i_  o.iof  i/ni  December  31.  1985,  would  be  reduced  to  $ 

average  annual  gross  receipts  for  die  243(c)(2).  ^^  ^^^  ,  ^^^  respectively.  Under  the 

number  of  taxable  years  preceding  die  (3)  Foreign  corporations.  For  purposes  consistency  rule  in  section  41(c)(5)  and 

credit  year  for  which  the  taxpayer  has  of  section  41,  in  the  case  of  a  foreign  paragraph  (d)(1)  of  this  section,  to  compute 

been  in  existence.  corporation,  gross  receipts  include  only  the  research  credit  for  the  tax  year  ending 

(b)  Special  rules  for  short  taxable  gross  receipts  that  are  effectively  December  3 1 ,  2001 ,  X  must  reduce  its 
years — (1)  Short  credit  year.  If  a  credit  connected  with  the  conduct  of  a  trade  qualified  research  expenses  for  1984  and 
year  is  a  short  taxable  year,  then  the  or  business  within  die  United  States,  die  ^?*^  *?£®fl^  ^*  change  in  the  definition 
base  amount  determined  under  section  Commonwealdi  of  Puerto  Rico,  or  odier  &J''^^*^f  "T"     iL'^f    o^c^^k      v 
41(c)(1)  Oiut  not  section  41(c)(2))  shall  possessions  of  die  United  States.  See  '^:^;:S^'^^^.XTloJ^-  '  " 
be  modified  by  multiplying  that  amount  section  864(c)  and  applicable  fixed-base  period  (1984-1988)  to  be  used  in 
by  the  number  of  months  in  the  short  regulations  thereunder  for  the  definition  computing  the  fixed-base  percentage  is  $80  + 
taxable  year  and  dividing  the  result  by  of  effectively  connected  income.  100  +  150  +  I80  +  170  =  S680x. 

12.  (d)  Consistency  requirement— {1)  In  Example  2.  The  facts  are  the  same  as  in 

(2)  Short  taxable  year  preceding  credit  general.  In  computing  the  credit  for  Exarnple  1 ,  except  that,  in  computing  iu 
year.  If  one  or  more  of  the  four  taxable  increasing  research  activities  for  taxable  qualified  research  expenses  for  the  taxable 
years  preceding  die  credit  year  is  a  short  years  beginning  after  December  31.  ^f"  ^"''i"?  December  31,  2001,  X  claimed 
taxable  year,  dien  die  gross  receipts  for  1989,  qualified  ..search  expenses  and  ^cSl^w^ :  qua^l^^e^i  reT«^trprse"^'s  " 
such  year  are  deemed  to  be  equal  to  die  gross  receipts  taken  mto  account  in  claim  refiected  a  change  in  Xs  position, 
gross  receipts  actually  derived  in  diat  computing  a  taxpayer's  fixed-base  because  X  had  not  previously  claimed  that 
year  multiplied  by  12  and  divided  by  percentage  and  a  taxpayer's  base  similar  expenditures  were  qualified  research 
the  number  of  months  in  that  year.  amount  must  be  determined  on  a  basis  expenses.  The  consistency  rule  requires  X  to 

(3)  Short  taxable  year  in  determining  consistent  with  the  definition  of  adjust  its  qualified  research  expenses  in 
fixed-base  percentage.  No  adjustment  qualified  research  expenses  and  gross  computing  the  fixed-base  percentage  to 
shall  be  made  on  account  of  a  short  receipts  for  die  credit  year,  widiout  include  any  similar  expenditures  not  treated 
taxable  ye^  to  die  computation  of  a  regard  to  die  law  in  effect  for  die  taxable  ^.r^i^.e^oZ^egSrSf  wTt'h^Mhe 
taxpayer  s  fixed-base  percentage.  yeare  taken  into  account  in  computing  period  for  filing  a  claim  for  credit  or  refund 

10  DefiniUon  of  gross  receipts— {1)  In  the  fixed-base  percentage  or  the  base  has  expired  for  any  year  taken  into  account 

general.  For  purposes  of  section  41,  amoimt.  This  consistency  requirement  in  computing  the  fixed-base  percentage. 
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(e)  Effective  date.  The  rules  in 
paragraphs  (c)  and  (d)  of  this  section  are 
applicable  for  taxable  years  beginning 
on  or  after  the  date  fined  regulations  are 
published  in  the  Federal  Register. 

Par.  10.  Section  1.41—4  is  revised  to 
read  as  follows: 

§  1 .41-4    Qualified  researcti  for 
expenditures  paid  or  incurred  on  or  after 
January  3,  2001. 

(a)  Qualified  research — (1)  General 
rule.  Research  activities  related  to  the 
development  or  improvement  of  a 
business  component  constitute  qualified 
research  only  if  the  research  activities 
meet  all  of  the  requirements  of  section 
41(d)(1)  and  this  section,  and  are  not 
otherwise  excluded  under  section 
41(d)(3)(B)  or  (d)(4),  or  this  section. 

(2)  Requirements  of  section  41(d)(1). 
Research  constitutes  qualified  research 
only  if  it  is  research — 

(i)  With  respect  to  which 
expenditures  may  be  treated  as  expenses 
under  section  174,  see  §  1.174-2; 

(11)  That  is  imdertaken  for  the  purpose 
of  discovering  information  that  is 
technological  in  natiire,  and  the 
application  of  which  is  intended  to  be 
useful  in  the  development  of  a  new  or 
improved  business  component  of  the 
taxpayer;  and 

(iii)  Substantially  all  of  the  activities 
of  which  constitute  elements  of  a 
process  of  experimentation  that  relates 
to  a  new  or  improved  function, 
performance,  reliability  or  quality. 

For  certain  recordkeeping  requirements, 
see  paragraph  (d)  of  this  section. 

(3)  Undertaken  for  the  purpose  of 
discovering  information— {i)  In  general. 
For  purposes  of  section  41(d)  and  this 
section,  research  is  tmdertaken  for  the 
piupose  of  discovering  information  only 
if  it  is  imdertaken  to  obtain  knowledge 
that  exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  a  particular  field  of 
science  or  engineering.  A  determination 
that  research  is  undertaken  for  the 
purpose  of  discovering  information  does 
not  require  that  the  taxpayer  succeed  in 
obtaining  the  knowledge  that  exceeds, 
expands,  or  refines  the  common 
knowledge  of  skilled  professionals  in  a 
particular  field  of  science  or 
engineering,  nor  does  it  require  that  the 
advance  sought  be  more  than 
evolutioneiry.  However,  research  is  not 
undertaken  for  the  purpose  of 
discovering  information  merely  because 
an  expenditiire  may  be  treated  as  an 
expense  under  section  174. 

(ii)  Common  knowledge.  Common 
knowledge  of  skilled  professionals  in  a 
particular  field  of  science  or  engineering 
means  information  that  should  be 
knovra  to  skilled  professionals  had  they 


performed,  before  the  research  in 
question  is  undertaken,  a  reasonable 
investigation  of  the  existing  level  of 
information  in  the  particidar  field  of 
science  or  engineering.  Thus,      ^ 
knowledge  may,  in  certain 
circiunstances,  exceed,  expand,  or  refine 
the  common  knowledge  of  skilled 
professionals  in  a  particular  field  of 
science  or  engineering  even  though  such 
knowledge  has  previously  been 
obtained  by  other  persons.  For  example, 
trade  secrets  generally  are  not  within 
the  common  knowledge  of  skilled 
professionals  in  a  particular  field  of 
science  or  engineering  because  they  are 
not  reasonably  available  to  skilled 
professionals  not  employed,  hired,  or 
licensed  by  the  owner  of  such  trade 
secrets. 

(iii)  Means  of  discovery.  In  seeking  to 
obtain  knowledge  that  exceeds, 
expands,  or  refines  the  common 
knowledge  of  skilled  professionals  in  a 
particular  field  of  science  or 
engineering,  a  taxpayer  may  employ 
existing  technologies  in  a  particular 
field  and  may  rely  on  existing  principles 
of  science  or  engineering. 

(iv)  Patent  safe  harbor.  For  purposes 
of  section  41(d)  and  paragraph  (a)(3)(i) 
of  this  section,  the  issuance  of  a  patent 
by  the  Patent  and  Trademark  Office 
under  the  provisions  of  section  151  of 
title  35,  United  States  Code  (other  than 
a  patent  for  design  issued  under  the 
provisions  of  section  171  of  title  35, 
United  States  Code)  is  conclusive 
evidence  that  a  taxpayer  has  obtained 
knowledge  that  exceeds,  expands,  or 
refines  the  common  knowledge  of 
skilled  professionals.  However,  the 
issuance  of  such  a  patent  is  not  a 
precondition  for  ci«dit  availability. 

(v)  Rebuttable  presumption.  If  a 
taxpayer  demonstrates  with  credible 
evidence  that  research  activities  were 
undertaken  to  obtain  the  information 
described  in  the  taxpayer's 
contemporaneous  documentation 
required  under  paragraph  (d)(1)  of  this 
section,  and  if  that  dociunentation  also 
sets  forth  the  basis  for  the  taxpayer's 
belief  that  obtaining  this  information 
woidd  exceed,  expand,  or  refine  the 
common  knowledge  of  skilled 
professionals  in  the  particular  field  of 
science  or  engineering,  the  research 
activities  are  presiuned  to  satisfy  the 
requirements  of  this  paragraph  (a)(3). 
However,  the  presiunption  applies  only 
if  the  taxpayer  cooperates  with 
reasonable  requests  by  the 
Commissioner  for  witnesses, 
information,  documents,  meetings,  and 
interviews.  Furthermore,  the 
Commissioner  may  overcome  the 
presumption  in  this  paragraph  if  the 
Conunissioner  demonstrates  that  the 


information  described  in  the  taxpayer's 
documentation  was  within  the  common 
knowledge  of  skilled  professionals  (as 
described  in  paragraph  (a)(3)(ii)  of  this 
section),  or  that  the  research  activities 
were  not  undertaken  to  obtain  the 
information  described  in  the  taxpayer's 
documentation. 

(4)  Technological  in  nature.  For 
purposes  of  section  41(d)  and  this 
section,  information  is  technological  in 
nature  if  the  process  of  experimentation 
used  to  discover  such  information 
fundamentally  relies  on  principles  of 
the  physical  or  biological  sciences, 
ei^neering,  or  computer  science. 

(5)  Process  of  experimentation.  For 
purposes  of  section  41(d)  and  this 
section,  a  process  of  experimentation  is 
a  process  to  evaluate  more  than  one 
alternative  designed  to  achieve  a  result 
where  the  capability  or  method  of 
achieving  that  result  is  uncertain  at  the 
outset.  A  process  of  experimentation 
does  not  include  the  evaluation  of 
alternatives  to  establish  the  appropriate 
design  of  a  business  component,  if  the 
capability  and  method  for  developing  or 
improving  the  business  component  are 
not  uncertain.  A  process  of 
experimentation  in  the  physical  or 
biological  sciences,  engineering,  or 
computer  science  may  involve — 

(i)  Developing  one  or  more 
hjrpotheses  designed  to  achieve  the 
intended  result; 

(ii)  Designing  an  experiment  (that, 
where  appropriate  to  the  particular  field 
of  research,  is  intended  to  be  replicable 
with,  an  established  experimental 
control)  to  test  and  analyze  those 
h}rpotheses  (through,  for  example, 
modeling,  simulation,  or  a  systematic 
trial  and  error  methodology); 

(iii)  Conducting  the  experiment;  and 

(iv)  Refining  or  discarding  the 
hypotheses  as  part  of  a  sequential 
design  process  to  develop  or  improve 
the  business  component. 

(6)  Substantially  all  requirement.  The 
substantially  all  requirement  of  section 
41(d)(1)(C)  and  paragraph  (a)(2)(iii)  of 
this  section  is  satisfied  oidy  if  80 
percent  or  more  of  the  research 
activities,  measured  on  a  cost  or  other 
consistently  applied  reasonable  basis 
(and  vtrithout  regard  to  §  1.41-2(d)(2)), 
constitute  elements  of  a  process  of 
experimentation  for  a  purpose  described 
in  section  41(d)(3).  The  substantially  all 
requirement  is  applied  separately  to 
each  business  component. 

(7)  Use  of  computers  and  information 
technology.  The  employment  of 
computers  or  information  technology,  or 
the  reliance  on  principles  of  computer 
science  or  information  technology  to 
store,  collect,  manipulate,  translate, 
disseminate,  produce,  distribute,  or 
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process  data  or  information,  and  similar 
uses  of  computers  and  information 
technology  does  not  itself  establish  that 
qualified  research  has  been  undertEiken. 

(8)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a): 

Example  1.  (i)  Facts.  X  and  other 
manufacturing  companies  have  previously 
designed  and  manufactured  a  particular  kind 
of  machine  using  Material  S.  Material  T  is 
less  expensive  than  Material  S.  X  wishes  to 
design  a  new  machine  that  appears  and 
functions  exactly  the  same  as  its  existing 
machines,  but  that  is  made  of  Material  T 
instead  of  Material  S.  The  capability  and 
method  necessary  to  achieve  this  objective 
should  not  have  been  known  to  skilled 
professionals  had  they  conducted  a 
reasonable  investigation  of  the  existing 
information  in  the  relevant  field  of  science  or 
engineering  at  the  time  the  research  was 
undertaken. 

(ii)  Conclusion.  X's  activities  to  design  the 
new  machine  using  Material  T  may  be 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  this  paragraph  (a).  In 
seeking  to  design  the  machine,  X  undertook 
to  obtain  knowledge  that  exceeds,  expands, 
or  refines  the  common  knowledge  of  skilled 
professionals  in  the  relevant  field  of  science 
or  engineering. 

Example  2.  (i)  Facts.  X  is  engaged  in  the 
business  of  developing  and  manufacturing 
Mridgets.  X  wants  to  manufacture  an 
improved  widget  made  out  of  a  material  that 
X  has  not  previously  used.  Although  X  is 
uncertain  how  to  use  the  material  to 
manufacture  an  improved  widget,  the 
capability  and  method  of  using  the  material 
to  manufacture  such  widgets  should  have 
been  known  to  skilled  professionals  had  they 
conducted  a  reasonable  investigation  of  the 
existing  level  of  information  in  the  particular 
field  of  science  or  engineering  at  the  time  the 
research  was  undertaken. 

(ii)  Conclusion.  Even  though  X's 
expenditures  for  the  activities  to  resolve  the 
uncertainty  in  manufacturing  the  improved 
widget  may  be  treated  as  expenses  for 
research  activities  under  section  174  and 
§  1.174-2,  X's  activities  to  resolve  the 
uncertainty  in  manufacturing  the  improved 
widget  are  not  qualified  research  within  the 
meaning  of  section  41(d)  and  this  paragraph 
(a).  Although  X's  activities  were  intended  to 
eliminate  uncertainty,  the  activities  were  not 
undertaken  to  obtain  knowledge  that 
exceeds,  expands,  or  refines  the  common 
knowledge  of  skilled  professionals  in  the 
relevant  field  of  science  or  engineering. 

Example  3.  (i)  Facts.  X  desires  to  build  a 
bridge  that  can  sustain  greater  traffic  flow 
without  deterioration  than  can  existing 
bridges.  The  capability  and  method  used  to 
build  such  a  bridge  should  not  have  been 
known  to  skilled  professionals  had  they 
conducted  a  reasonable  investigation  of  the 
existing  level  of  information  in  the  particular 
field  of  science  or  engineering  at  the  time  the 
research  was  undertaken.  X  eventually 
abandons  the  project  after  attempts  to 
develop  the  technology  prove  unsuccessful. 


(ii)  Conclusion.  X's  activities  to  develop 
the  technology  to  build  the  bridge  may  be 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  this  paragraph  (a), 
regardless  of  the  fact  that  X  did  not  actually 
succeed  in  developing  that  technology.  In 
seeking  to  develop  the  technology,  X 
undertook  to  obtain  knowledge  that  exceeds, 
expands,  or  refines  the  common  knowledge 
of  skilled  professionals  in  the  relevant  field 
of  science  or  engineering. 

Example  4.  (i)  Facts.  The  facts  are  the 
same  as  in  Example  3,  except  that  Y 
successfully  builds  a  bridge  that  can  sustain 
the  greater  traffic  flow.  Thereafter,  Z  seeks  to 
build  a  bridge  that  can  also  sustain  such 
greater  traffic  flow.  The  method  Y  used  to 
build  its  bridge  is  a  closely  guarded  trade 
secret  that  is  not  known  to  Z  and  should  not 
have  been  known  to  skilled  professionals  had 
they  conducted  a  reasonable  investigation  of 
the  existing  level  of  information  in  the 
particular  field  of  science  or  engineering  at 
the  time  the  research  was  undertaken. 

(ii)  Conclusion.  Z's  activities  to  develop  the 
technology  to  build  the  bridge  may  be 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  this  paragraph  (a),  even 
if  it  so  happens  that  the  technology  Z  used 
to  build  its  bridge  is  similar  or  identical  to 
the  technology  Y  used.  In  developing  the 
technology,  Z  undertook  to  obtain  knowledge 
that  exceeds,  expands,  or  refines  the  common 
knowledge  of  sldlled  professionals  in  the 
relevant  field  of  science  or  engineering. 

Example  5.  (i)  Facts.  X,  a  widget 
manufacturer,  seeks  to  develop  a  new  widget 
and  initiates  Project  A.  Before  or  during  the 
early  stages  of  Project  A,  X's  employees 
prepare  contemporaneous  documentation 
that  describes  the  principal  questions  to  be 
answered  by  Project  A  and  the  information 
that  X  seeks  to  obtain  to  exceed,  expand,  or 
refine  the  common  knowledge  of  skilled 
professionals  in  the  relevant  field  of  science 
or  engineering.  The  documentation  includes 
a  statement  from  one  of  X's  skilled 
professionals  setting  forth  the  basis  for  that 
professional's  belief  that  the  information  is 
beyond  the  conunon  knowledge  of  skilled 
professionals  in  the  relevant  field.  Upon 
examination  by  the  Commissioner.  X 
presents  credible  evidence  that  the  research 
activities  were  undertaken  to  obtain  the 
information  described  in  the 
contemporaneous  documentation.  X 
cooperates  with  all  requests  by  the  IRS  for 
witnesses,  information,  documents,  meetings, 
and  interviews. 

(ii)  Conclusion.  X's  research  activities  with 
respect  to  Project  A  are  presumed  to  be 
undertaken  for  the  purpose  of  obtaining 
knowledge  that  exceeds,  expands,  or  refines 
the  common  knowledge  of  skilled 
professionals  in  the  relevant  field  of  science 
or  engineering.  The  Conunissioner  may 
overcome  this  presumption  by  demonstrating 
that  the  information  X  sought  to  obtain  was 
within  the  common  knowledge  of  skilled 
professionals  in  the  relevant  field  of  science 
or  engineering  (i.e.,  by  demonstrating  that,  at 
the  time  Project  A  began,  the  information 
should  have  been  known  to  skilled 
professionals  had  they  performed  a 


reasonable  investigation  of  the  existing  level 
of  knowledge  in  the  relevant  field). 

(b)  Application  of  requirements  for , 
qualified  research— -{\]  In  general.  The 
requirements  for  qualified  research  in 
section  41(d)(1)  and  paragraph  (a)  of  this 
section,  must  be  applied  separately  to 
each  business  component,  as  defined  in 
section  41(d)(2)(B).  hi  cases  involving 
development  of  both  a  product  and  a 
manufacturing  or  other  commercial 
production  process  for  the  product, 
research  activities  relating  to 
development  of  the  process  are  not 
qualified  research  unless  the 
requirements  of  section  41(d)  and  this 
section  are  met  for  the  research 
activities  relating  to  the  process  without 
taking  into  accoimt  the  research 
activities  relating  to  development  of  the 
product.  Similarly,  research  activities 
relating  to  development  of  the  product 
are  not  qualified  research  imless  the 
requirements  of  section  41(d)  and  this 
section  are  met  for  the  research 
activities  relating  to  the  product  without 
taking  into  accoimt  the  research 
activities  relating  to  development  of  the 
manufacturing  or  other  commercial 
production  process. 

(2)  Shrinking-back  rule.  The 
requirements  of  section  41(d)  and 
paragraph  (a)  of  this  section  are  to  be 
applied  first  at  the  level  of  the  discrete 
business  component,  that  is,  the 
product,  process,  computer  software, 
technique,  formula,  or  invention  to  be 
held  for  sale,  lease,  or  license,  or  used 
by  the  taxpayer  in  a  trade  or  business  of 
the  taxpayer.  If  the  requirements  for 
credit  eligibility  are  met  at  that  first 
level,  then  some  or  all  of  the  taxpayer's 
research  expenses  are  eligible  for  the 
credit.  A  special  shrinking-back  rule 
applies  in  the  case  where  a  taxpayer 
incurs  some  research  expenses  with 
respect  to  that  discrete  business 
component  that  would  constitute 
qualified  research  expenses  with  respect 
to  that  business  component  but  for  the 
fact  that  less  than  substantially  all  of  the 
research  activities  with  respect  to  that 
component  constitute  elements  of  a 
process  of  experimentation  that  relates 
to  a  new  or  improved  function, 
performance,  reliability  or  quality.  In 
such  a  case,  the  requirements  for  the 
credit  are  to  be  applied  at  the  next  most 
significant  subset  of  elements  of  the 
business  component.  The  shrinking- 
back  of  the  applicable  business 
component  continues  until  a  subset  or 
series  of  subsets  of  elements  of  the 
business  component  satisfies 
substantially  all  requirements  of  section 
41(d)(1)(C)  and  paragraph  (a)(2)(iii)  of 
this  section  (treating  that  subset  of 
elements  as  a  business  component)  or 
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the  most  basic  element  foils  to  satisfy 
the  requirements.  This  shrinking-back 
rule  is  applied  only  if  a  taxpayer  does 
not  satisfy  the  requirements  of  section 
41(d)(1)(C)  and  paragraph  (a)(2)(iii)  of 
this  section  with  respect  to  the  overall 
business  component.  The  shrinking- 
back  rule  is  not  itself  applied  as  a  reason 
to  exclude  research  activities  from 
credit  eligibility. 

(3)  Illustration.  The  following 
example  illustrates  the  application  of 
this  paragraph  (b): 

(i)  Facts.  X.  a  widget  manufacturer, 
develops  a  widget  that  is  improved  in  several 
respects.  Among  the  various  improvements 
to  the  widget  is  an  improvement  to  the 
widget's  cooling  mechanism.  Although  the 
capability  and  method  of  making  the  other 
improvements  to  the  widget  would  have  been 
known  to  skilled  professionals  had  they 
conducted  a  reasonable  investigation  of  the 
existing  level  of  information  in  the  particular 
field  of  science  or  engineering,  the  method  of 
developing  the  improved  cooling  mechanism 
and  of  incorporating  the  improved 
mechanism  into  the  widget  would  not  have 
been  known  to  skilled  professionals  had  they 
conducted  a  reasonable  investigation  of  the 
existing  level  of  information  in  the  particular 
field  of  science  or  engineering.  Substantially 
all  of  X's  research  activities  in  improving  the 
widget  constitute  elements  of  a  process  of 
experimentation  for  purposes  of  improving 
the  performance  of  the  widget.  None  of  X's 
research  activities  in  improving  the  widget 
are  described  in  section  41(d)(4)  or  paragraph 
(c)  of  this  section. 

(ii)  Conclusion.  Some,  but  not  all,  of  X's 
research  activities  in  developing  the 
improved  widget  are  qualified  research 
within  the  meaning  of  section  41(d)(1)  and 
paragraph  (a)  of  this  section.  In  seeking  to 
improve  the  widget,  some  of  X's  activities 
(related  to  improving  the  cooling  mechanism 
and  incoqxsrating  the  improved  cooling 
mechanism  into  the  widget)  were  undertaken 
to  obtain  knowledge  that  exceeds,  expands, 
or  refines  the  common  knowledge  of  skilled 
professionals  in  the  relevant  field  of  science 
or  engineering.  However,  other  activities 
(related  to  the  other  improvements)  were  not 
undertaken  to  obtain  knowledge  that 
exceeds,  expands,  or  refines  the  common 
knowledge  of  skilled  professionals  in  the 
relevant  field  of  science  or  engineering,  and 
thus  are  not  qualified  research  and  are  not 
eligible  for  the  credit.  Not  all  of  X's  research 
activities  relating  to  the  widget  are  eligible 
for  the  credit  because  some  of  the  activities 
are  not  qualified  research  as  defined  in 
section  41(d)  and  paragraph  (a)  of  this 
section,  even  though  the  widget  qualifies  as 
a  business  component  with  respect  to  which 
qualified  research  that  satisfies  the 
requirements  of  section  41(d)  and  paragraph 
(a)  of  this  section  is  undertaken. 

(c)  Excluded  activities — (1)  In  general. 
Qualified  research  does  not  include  any 
activity  described  in  section  41(d)(4) 
and  paragraph  (c)  of  this  section. 

(2)  Research  after  commercial 
production — (i)  In  general.  Activities 


conducted  after  the  begiiming  of 
commercial  production  of  a  business 
component  are  not  qualified  research. 
Activities  are  conducted  after  the 
beginning  of  commercial  production  of 
a  business  component  if  such  activities 
are  conducted  after  the  component  is 
developed  to  the  point  where  it  is  ready 
for  commercial  sale  or  use,  or  meets  the 
basic  functional  and  economic 
requirements  of  the  taxpayer  for  the 
component's  sale  or  use. 

(ii)  Certain  additional  activities 
related  to  the  business  component.  The 
following  activities  are  deemed  to  occur 
after  the  begiiming  of  conunercial 
production  of  a  business  component — 

(A)  Preproduction  planning  for  a 
finished  business  component; 

(6)  Tooling-up  for  production; 

(C)  Trial  production  runs; 

(D)  Trouble  shooting  involving 
detecting  faults  in  production 
equipment  or  processes; 

(E)  Accumulating  data  relating  to 
production  processes;  and 

(F)  Debugging  flaws  in  a  business 
component. 

(iii)  Activities  related  to  production 
process  or  technique.  In  cases  involving 
development  of  both  a  product  and  a 
manu&cttiring  or  other  commercial 
production  process  for  the  product,  the 
exclusion  described  in  section 
41(d)(4)(A)  and  paragraphs  (c)(2)(i)  and 
(ii)  of  this  section  applies  separately  for 
the  activities  relating  to  the 
development  of  the  product  and  the 
activities  relating  to  the  development  of 
the  process.  For  example,  even  after  a 
product  meets  the  taxpayer's  basic 
fimctional  and  economic  requirements, 
activities  relating  to  the  development  of 
the  manufacturing  process  still  may 
constitute  qualified  research,  provided 
that  the  development  of  the  process 
itself  separately  satisfies  the 
requirements  of  section  41(d)  and  this 
section,  and  the  activities  are  conducted 
before  the  process  meets  the  taxpayer's 
basic  functional  and  economic 
requirements  or  is  ready  for  commercial 
use. 

(iv)  Clinical  testing.  Clinical  testing  of 
a  pharmaceutical  product  prior  to  its 
commercial  production  in  the  United 
States  is  not  treated  as  occiuring  after 
the  begiiming  of  commercial  production 
even  if  the  product  is  commercially 
available  in  other  countries.  Additional 
clinical  testing  of  a  pharmaceutical 
product  after  a  product  has  been 
approved  for  a  specific  therapeutic  use 
by  the  Food  and  Drug  Administration 
and  is  ready  for  commercial  production 
and  sale  are  not  treated  as  occurring 
after  the  beginning  of  commercial 
production  if  such  clinical  tests  are 
undertaken  to  establish  new  fimctional 


uses,  characteristics,  indications, 
combinations,  dosages,  or  delivery 
forms  for  the  product.  A  functional  use, 
characteristic,  indication,  combination, 
dosage  or  delivery  form  shall  be 
considered  new  only  if  such  functional 
use,  characteristic,  indication, 
combination,  dosage  or  delivery  form 
must  be  approved  by  the  Food  and  Drug 
Administration. 

(3)  Adaptation  of  existing  business 
components.  Activities  relating  to 
adapting  an  existing  business 
component  to  a  particular  customer's 
requirement  or  need  are  not  qualified 
research.  This  exclusion  does  not  apply 
merely  because  a  business  component  is 
intended  for  a  specific  customer. 

(4)  Duplication  of  existing  business 
component.  Activities  relating  to 
reproducing  an  existing  business 
component  (in  whole  or  in  part)  from  a 
physical  examination  of  the  business 
component  itself  or  from  plans, 
blueprints,  detailed  specifications,  or 
publicly  available  information  about  the 
business  component  are  not  qualified 
research.  This  exclusion  does  not  apply 
merely  because  the  taxpayer  inspects  an 
existing  business  component  in  the 
course  of  developing  its  own  business 
component. 

(5)  Surveys,  studies,  research  relating 
to  management  functions,  etc.  Qualified 
research  does  not  include  activities 
relating  to — 

(i)  Efficiency  surveys; 

(ii)  Management  functions  or 
techniques,  including  such  items  as 
preparation  of  financial  data  and 
analysis,  development  of  employee 
training  programs  and  management 
organization  plans,  and  management- 
based  changes  in  production  processes 
(such  as  rearranging  work  stations  on  an 
assembly  line); 

(iii)  Market  research,  testing>  or 
development  (including  advertising  or 
promotions); 

(iv)  Routine  data  collections;  or 

(v)  Routine  or  ordinary  testing  or 
inspections  for  quality  control. 

(6)  Internal-use  computer  software — 
(i)  General  rule.  Research  with  respect 
to  computer  software  that  is  developed 
by  (or  for  the  benefit  of)  the  taxpayer 
primarily  for  the  taxpayer's  internal  use 
is  eligible  for  the  research  credit  only  if 
the  software  satisfies  the  requirements 
of  paragraph  (c)(6)(ii)  of  this  section. 

(ii)  Requirements.  The  requirements 
of  this  paragraph  {c)(6)(ii)  are — 

(A)  "The  research  satisfies  the 
requirements  of  section  41(d)(1); 

(B)  The  research  is  not  otherwise 
excluded  xmder  section  41(d)(4)  (other 
than  section  41(d)(4)(E));  and  (C)  One  of 
the  following  conditions  is  met — 
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(1)  The  taxpayer  develops  the 
software  for  use  in  an  activity  that 
constitutes  qualified  research  (other 
than  the  development  of  the  internal- 
use  software  itself); 

(2)  The  taxpayer  develops  the 
software  for  use  In  a  production  process 
that  meets  the  requirements  of  section 
41(d)(1); 

(5)  The  taxpayer  develops  a  new  or 
improved  package  of  computer  software 
and  hardware  together  as  a  single 
product,  of  which  the  software  is  an 
integral  part,  that  is  used  directly  by  the 
taxpayer  in  providing  technological 
services  in  its  trade  or  business  to 
customers.  In  these  cases,  eligibility  for 
the  research  credit  is  to  be  determined 
by  examining  the  combined  hardware- 
software  product  as  a  single  product; 

(4)  The  taxpayer  develops  the 
software  for  use  in  providing  computer 
services  to  customers;  or 

(5)  The  software  satisfies  the  high 
threshold  of  innovation  test  of 
paraaraph  (c)(6)(vi)  of  this  section. 

(iii)  Primarily  for  internal  use. 
Software  is  developed  primarily  for  the 
taxpayer's  internal  use  if  the  software  is 
to  be  used  internally,  for  example,  in 
general  administrative  functions  of  the 
taxpayer  (such  as  payroll,  bookkeeping, 
or  personnel  management)  or  in 
providing  noncomputer  services  (such 
as  accoimting,  consulting  or  banking 
services).  If  computer  software  is 
developed  primarily  for  the  taxpayer's 
internal  use,  the  requirements  of 
paragraph  (c)(6)  apply  even  though  the 
taxpayer  intends  to,  or  subsequenUy 
does,  sell,  lease,  or  license  the  computer 
software. 

(iv)  Software  used  in  the  prdvision  of 
services— {A)  Computer  services.  For 
purposes  of  this  section,  a  computer 
service  is  a  service  offered  by  a  taxpayer 
to  customers  who  conduct  business 
with  the  taxpayer  primarily  for  the  use 
of  the  taxpayer's  computer  or  software 
technology.  A  taxpayer  does  not  provide 
a  computer  service  merely  because 
customers  interact  with  the  taxpayer's 
software. 

(B)  Noncomputer  services.  For 
purposes  of  this  section,  a  noncomputer 
service  is  a  service  offered  by  a  taxpayer 
to  customers  who  conduct  business 
with  the  taxpayer  primarily  to  obtain  a 
service  other  than  a  computer  service, 
even  if  such  other  service  is  enabled, 
supported,  or  facilitated  by  computer  or 
software  technology. 

(v)  Exception  for  certain  software 
used  in  providing  noncomputer  services. 
The  requirements  of  paragraph 
(c)(6)(ii)(C)  of  this  section  are  deemed 
satisfied  for  research  with  respect  to 
computer  software  if,  at  the  time  the 
research  was  imdertaken — 


(A)  The  software  is  designed  to 
provide  customers  a  new  feature  with 
respect  to  a  noncomputer  service; 

(B)  The  taxpayer  reasonably 
anticipated  that  customers  would 
choose  to  obtain  the  noncomputer 
service  from  the  taxpayer  (radier  than 
from  the  taxpayer's  competitors) 
because  of  those  new  features  provided 
by  the  software;  and  (C)  Those  new 
features  were  not  available  irom  any  of 
the  taxpayer's  competitors. 

(vi)  High  threshold  of  innovation  test. 
Computer  software  satisfies  the  high 
threshold  of  innovation  test  of  this 
paragraph  (c)(6)(vi)  only  if  the  taxpayer 
can  establish  that — 

(A)  The  software  is  innovative  in  that 
the  software  is  intended  to  result  in  a 
reduction  in  cost,  improvement  in 
speed,  or  other  improvement,  that  is 
substantial  and  economically 
significant; 

(B)  The  software  development 
involves  significant  economic  risk  in 
that  the  taxpayer  commits  substantial 
resources  to  the  development  and  there 
is  a  substantial  uncertainty,  because  of 
technical  risk,  that  such  resources 
would  be  recovered  within  a  reasonable 
period;  and 

(C)  The  software  is  not  commercially 
available  for  use  by  the  taxpayer  in  that 
the  software  cannot  be  purchased, 
leased,  or  licensed  and  used  for  the 
intended  purpose  without  modifications 
that  would  satisfy  the  requirements  of 
paragraphs  (c)(6)(vi)(A)  and  (B)  of  this 
section. 

(vii)  Application  of  high  threshold  of 
innovation  test.  In  determining  if  the 
high  threshold  of  innovation  test  of 
paragraph  (c)(6)(vi)  of  this  section  is 
satisfied,  all  of  the  facts  and 
circumstances  are  considered.  The 
determination  of  whether  the  software  is 
intended  to  result  in  an  improvement  or 
cost  reduction  that  is  substantial  and 
economically  significant  is  based  on  a 
comparison  of  the  intended  result  with 
software  that  is  within  the  common 
knowledge  of  skilled  professionals  in 
the  relevant  field  of  science  or 
engineering,  see  §  1.41-4(a)(3)(ii). 
Similarly,  the  extent  of  imcertainty  and 
technical  risk  is  determined  writh 
respect  to  the  common  knowledge  of 
skilled  professionals  in  the  relevant 
field  of  science  or  engineering.  Further, 
in  determining  if  the  high  threshold  of 
innovation  test  of  paragraph  (c)(6)(vi)  of 
this  section  is  satisfied,  the  activities  to 
develop  the  new  or  improved  software 
are  considered  independent  of  the  effect 
of  any  modifications  to  related  hardware 
or  other  software. 

(viii)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c)(6): 


Example  1.  (i)  Facts.  X  is  engaged  in  the 
business  of  manufacturing  and  selling 
widgets  to  wholesalers.  X  has  experienced 
strong  growth  and  at  the  same  time  has 
expanded  its  product  offerings.  X  also  has 
increased  significantly  the  size  of  its  business 
by  expanding  into  new  territories.  The 
increase  in  the  size  and  scope  of  its  business 
has  strained  X's  existing  financial 
management  systems  such  that  management 
can  no  longer  obtain  timely  comprehensive 
financial  data.  Accordingly,  X  undertakes  the 
development  of  a  financial  management 
computer  software  system  tliat  is  more 
appropriate  to  its  newly  expanded 
operations. 

(ii)  Conclusion.  X's  new  computer  software 
system  is  developed  by  X  primarily  for  X's 
internal  use.  X's  activities  to  develop  the  new 
computer  software  system  may  be  eligible  for 
the  research  credit  only  if  the  computer 
software  development  activities  satisfy  the 
requirements  of  paragraph  (c)(6)(ii)  of  this 
section. 

Example  2.  (i)  Facts.  X  is  engaged  in  the 
business  of  designing,  manufacturing,  and 
selling  widgets.  X  delivers  its  widgets  in  the 
same  manner  and  time  as  its  competitors.  In 
keeping  with  X's  corporate  commitment  to 
provide  customers  with  top  quality  service, 
X  undertakes  a  project  to  develop  for  X's 
internal  use  a  computer  software  system  to 
facilitate  the  tracking  of  the  manufacturing 
and  delivery  of  widgets  which  will  enable 
X's  customers  to  monitor  the  progress  of  their 
orders  and  know  precisely  when  their 
widgets  will  be  delivered.  X's  computer 
software  activities  include  research  activities 
that  satisfy  the  discovery-  requirement  in 
section  41(d)(1)  and  paragraph  (a)(3)  of  this 
section.  At  the  time  the  research  is 
undertaken,  X  reasonably  anticipates  that  if 
it  is  successful,  X  will  increase  its  market 
share  as  compared  to  X's  competitors,  none 
of  which  has  such  a  tracking  feature  for  its 
delivery  system. 

(ii)  Conclusion.  Although  X's  computer 
software  system  is  developed  primarily  for 
X's  internal  use,  X's  activities  are  excepted 
fitjm  the  high  threshold  of  innovation  test  of 
paragraph  (c)(6)(vi)  of  this  section  because,  at 
the  time  the  research  is  undertaken,  X's 
software  is  designed  to  provide  improved 
tracking  features,  X  reasonably  anticipates 
that  customers  will  purchase  widgets  from  X 
because  these  improved  tracking  features, 
and  because  comparable  tracking  features  are 
not  available  ftxim  any  of  X's  comf)etitors. 

(ix)  Effective  dates.  This  paragraph 
(c)(6)  is  applicable  for  taxable  years 
beginning  after  E>ecember  31,  1985, 
except  paragraphs  (c)(6)(ii)(C)(4), 
(c)(6)(iv)(A)  and  (B),  (c)(6)(v),  the  second 
and  third  sentences  of  paragraph 
(c)(6)(vii),  and  paragraph  (c)(6)(viii) 
Example  2  of  this  section  apply  to 
expenditures  paid  or  incurred  on  or 
after  January  3,  2001. 

(7)  Activities  outside  the  United 
States,  Puerto  Rico,  and  other 
possessions — (i)  In  general.  Research 
conducted  outside  die  United  States,  as 
defined  in  section  7701(a)(9),  the 
Commonwealth  of  Puerto  Rico  and 
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other  possessions  of  the  United  States 
does  not  constitute  qualified  research. 

(ii)  Apportionment  of  in-house 
research  expenses.  In-house  research 
expenses  paid  or  incurred  for  qualified 
services  performed  both  (A)  in  the 
United  States,  the  Conunonwealth  of 
Puerto  Rico  and  other  possessions  of  the 
United  States  and  (B)  outside  the  United 
States,  the  Commonwealth  of  Puerto 
Rico  and  other  possessions  of  the 
United  States  must  be  apportioned 
between  the  services  performed  in  the 
United  States,  the  Commonwealth  of 
Puerto  Rico  and  other  possessions  of  the 
United  States  and  the  services 
performed  outside  the  United  States,  the 
Conunonwealth  of  Puerto  Rico  and 
other  possessions  of  the  United  States. 
Only  diose  in-house  research  expenses 
apportioned  to  the  services  performed 
within  the  United  States,  the 
Commonwealth  of  Puerto  Rico  and 
other  possessions  of  the  United  States 
are  eligible  to  be  treated  as  qualified 
research  expenses,  unless  the  in-house 
research  expenses  are  wages  and  the  80 
percent  rule  of  §  1.41-2{d)(2)  applies. 

(iii)  Apportionment  of  contract 
research  expenses.  If  contract  research 
is  performed  partly  in  the  United  States, 
the  Conunonwealth  of  Puerto  Rico  and 
other  possessions  of  the  United  States 
and  partly  outside  the  United  States,  the 
Commonwealth  of  Puerto  Rico  and 
other  possessions  of  the  United  States, 
only  65  percent  (or  75  percent  in  the 
case  of  amounts  paid  to  qualified 
research  consortia)  of  the  portion  of  the 
contract  amount  that  is  attributable  to 
the  research  activity  performed  in  the 
United  States,  the  Commonwealth  of 
Puerto  Rico  and  other  possessions  of  the 
United  States  may  qualify  as  a  contract 
research  expense  (even  if  80  percent  or 
more  of  the  contract  amount  is  for 
research  performed  in  the  United  States, 
the  Commonwealth  of  Puerto  Rico  and 
other  possessions  of  the  United  States). 

(8)  Research  in  the  social  sciences, 
etc.  Qualified  research  does  not  include 
research  in  the  social  sciences 
(including  economics,  business 
management,  and  behavioral  sciences), 
arts,  or  humanities. 

(9)  Research  funded  by  anygmnt, 
contract,  or  otherwise.  Qualified 
research  does  not  include  any  research 
to  the  extent  funded  by  any  grant, 
contract,  or  otherwise  by  another  person 
(or  governmental  entity).  To  determine 
the  extent  to  which  research  is  so 
funded,  §  1.41-4A(d)  applies. 

(10)  illustrations.  The  following 
examples  illustrate  provisions  contained 
in  paragraphs  (c)(1)  through  (9)  of  this 
section.  No  inference  should  be  drawn 
from  these  examples  concerning  the 
application  of  section  41(d)(1)  and 


paragraph  (a)  of  this  section  to  these 
facts.  The  examples  are  as  follows: 

Example  1.  (i)  Facts.  X,  a  tire  manufacturer, 
seeks  to  build  a  tire  that  will  not  deteriorate 
as  rapidly  under  certain  conditions  of  high 
speed  and  temperature  as  do  existing  tires.  X 
commences  laboratory  research  on  January  1. 
On  April  1,  X  determines  in  the  laboratory 
that  a  certain  combination  of  materials  and 
additives  can  withstand  higher  rotational 
speeds  and  temperatures  than  the 
combination  of  materials  and  additives  used 
in  existing  tires.  On  the  basis  of  this 
determination,  X  undertakes  further  research 
activities  to  determine  how  to  design  a  tire 
using  those  materials  and  additives,  and  to 
determine  whether  such  a  tire  functions 
outside  the  laboratory  as  intended  under 
various  actual  road  conditions.  By  September 
1,  X's  research  has  progressed  to  the  point 
where  the  new  tire  meets  X's  basic  functional 
and  economic  requirements. 

(ii)  Conclusion.  Any  research  activities 
conducted  by  X  after  September  1  with 
respect  to  the  design  of  the  tire  are  not 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  paragraph  (a)  of  this 
section  because  they  are  undertaken  after  the 
beginning  of  commercial  production  of  the 
tire.  Whether  any  activities  X  engaged  in  to 
develop  a  process  for  manufacturing  the  new 
tire  constitute  qualified  research  depends  on 
if  the  development  of  the  process  itself 
separately  satisfies  the  requirements  of 
section  41(d)  and  paragraph  (c)(2)  of  this 
section,  and  also  depends  on  if  the  activities 
occur  before  the  point  in  time  when  the 
process  meets  the  taxpayer's  basic  functional 
and  economic  requirements  or  is  ready  for 
commercial  use. 

Example  2.  (i)  Facts.  For  several  years,  X 
has  manufactured  and  sold  a  particular  kind 
of  widget.  X  initiates  a  new  research  project 
to  develop  an  improved  widget. 

(ii)  Conclusion.  X's  activities  to  develop  an 
improved  widget  are  not  excluded  from  the 
definition  of  qualified  rese£irch  under  section 
41(d)(4)(A)  and  paragraph  (c)(2)  of  this 
section  until  the  beginning  of  commercial 
production  of  the  improved  widget.  The  fact 
that  X's  activities  relating  to  the  improved 
widget  are  undertaken  after  the  beginning  of 
commercial  production  of  the  unimproved 
widget  does  not  bar  the  activities  from  credit 
eligibility  t>ecause  those  activities  constitute 
a  new  research  project  to  develop  a  new 
business  component,  an  improved  widget. 

Example  3.  (i)  Facts.  X,  a  computer 
software  development  firm,  owns  all 
sul)stantial  rights  in  a  general  ledger 
accounting  software  core  program  that  X 
markets  and  licenses  to  customers.  X  incurs 
expenditures  in  adapting  the  core  software 
program  to  the  requirements  of  C,  one  of  X's 
customers. 

(ii)  Conclusion.  Because  X's  activities 
represent  activities  to  adapt  an  existing 
software  program  to  a  particular  customer's 
requirement,  X's  activities  are  excluded  from 
the  definition  of  qualified  research  under 
section  41(d)(4)(B)  and  paragraph  (c)(3)  of 
this  section. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3,  except  that  C  pays  X  to 


adapt  the  core  software  program  to  C's 
requirements. 

(ii)  Conclusion.  Because  X's  activities  are 
excluded  from  the  definition  of  qualified 
research  under  section  41(d)(4)fB)  and 
paragraph  (c)(3)  of  this  section,  C's  payments 
to  X  do  not  constitute  contract  research 
expenses  under  section  41(b)(3)(A). 

Example  5.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3,  except  that  C's  own 
employees  adapt  the  core  software  program 
to  C's  requirements. 

(ii)  Conclusion.  Because  C's  employees' 
activities  are  excluded  from  the  definition  of 
qualified  research  under  section  41(d)(4)(B) 
and  paragraph  (c)(3)  of  this  section,  the 
wages  C  paid  to  its  employees  do  not 
constitute  in-house  research  expenses  under 
section  41(b)(2)(A). 

Example  6.  (i)  Facts.  An  existing  gasoline 
additive  is  manufactured  by  Y  using  three 
ingredients,  A,  B,  and  C.  X  seeks  to  develop 
and  manufacture  its  own  gasoline  additive 
that  appears  and  functions  in  a  manner 
similar  to  Y's  additive.  To  develop  its  own 
additive,  X  first  inspects  the  composition-of 
Y's  additive,  and  uses  knowledge  gained 
from  the  inspection  to  reproduce  A  and  B  in 
the  laboratory.  Any  differences  between 
ingredients  A  and  B  that  are  used  in  Y's 
additive  and  those  reproduced  by  X  are 
insignificant  and  are  not  material  to  the 
viability,  effectiveness,  or  cost  of  A  and  B.  X 
desires  to  use  with  A  and  B  an  ingredient 
that  has  a  materially  lower  cost  than 
ingredient  C.  Accordingly,  X  engages  in  a 
process  of  experimentation  to  discover 
potential  alternative  formulations  of  the 
additive  (i.e.,  the  development  and  use  of 
various  ingredients  other  than  C  to  use  with 
A  and  B). 

(ii)  Conclusion.  X's  activities  in  analyzing 
and  reproducing  ingredients  A  and  B  involve 
duplication  of  existing  business  components, 
and  are  excluded  from  qualified  research 
under  section  41(d)(4)(C)  and  paragraph 
(c)(4)  of  this  section.  X's  experimentation 
activities  to  discover  potential  alternative 
formulations  of  the  additive  do  not  involve 
duplication  of  an  existing  business 
component  and  are  not  excluded  from 
qualified  research  under  section  41(d)(4)(C) 
and  paragraph  (c)(4)  of  this  section. 

Example  7.  (i)  Facts.  X,  an  insurance 
company,  develops  a  new  life  insurance 
product.  In  the  course  of  developing  the 
product,  X  engages  in  research  with  respect 
to  the  effect  of  pricing  and  tax  consequences 
on  demand  for  the  product,  the  expected 
volatility  of  interest  rates,  and  the  expected 
mortality  rates  (based  on  published  data  and 
prior  insurance  claims). 

(ii)  Conclusion.  X's  activities  related  to  the 
new  product  represent  research  in  the  social 
sciences,  and  are  thus  excluded  from 
qualified  research  under  section  41(d)(4)(G) 
and  paragraph  (c)(8)  of  this  section. 

(d)  Documentation.  No  credit  shall  be 
allowed  imder  section  41  with  regard  to 
an  expenditure  relating  to  a  research 
project  unless  the  taxpayer — 

(1)  Prepares  documentation  before  or 
during  the  early  stages  of  the  research 
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project,  that  describes  the  principal 
questions  to  be  answered  and  the 
information  the  taxpayer  seeks  to  obtain 
to  satisfy  the  requirements  of  paragraph 
(a)(3)  of  this  section,  and  retains  that 
documentation  on  paper  or 
electronically  in  the  manner  prescribed 
in  applicable  regulations,  revenue 
rulings,  revenue  procedures,  or  other 
appropriate  guidance  until  such  time  as 
taxes  may  no  longer  be  assessed  (except 
imder  section  6501(c)(1).  (2),  or  (3))  for 
any  year  in  which  the  taxpayer  claims 
to  have  qualified  research  expenditures 
in  connection  with  the  research  project; 
and 

(2)  Satisfies  section  6001  and  the 
regulations  thereunder. 

(e)  Effective  dates.  In  general,  the 
rules  of  this  section  are  applicable  for 
expenditures  paid  or  incurred  on  or 
after  January  3,  2001.  The  rules  of 
paragraph  (d),  however,  apply  to 
research  projects  that  begin  on  or  after 
March  5,  2001. 
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f  1 .41-5    [Redesignated  as  §  1 .41-4A,  and 
Amended] 

Par.  11.  Section  1.41-5  is 
redesignated  as  §  1.41-4A,  and  the  Isist 
sentence  of  paragraph  (d)(1)  is  amended 
by  removing  the  language  "§  1.41-8(e)" 
and  adding  "§  1.41-6(e)"  in  its  place. 

S 1 .41-6    [Redesignated  as  §  1 .41-5.  and 
Amended] 

Par,  12.  Section  1.41-6  is 
redesignated  as  §  1.41-5  and  the  section 
heading  is  amended  by  removing  the 
language  "December  31, 1985"  and 
adding  "December  31,  1986"  in  its 
place. 

S1.41-7    [Redesignated  as  §  1. 41 -5A,  and 
Amended] 

Par.  13.  Section  1.41-7  is 
redesignated  as  §  1.41-5  A,  and  amended 
asjollows: 

1.  The  section  heading  is  amended  by 
removing  the  language  "January  1, 
1986"  and  adding  "January  1, 1987"  in 
its  place. 

2.  Paragraph  {e)(2)  is  amended  by 
removing  the  language  "§  1.41-5(c)" 
and  adding  "1.41-4A(c)"  in  its  place. 

§  1 .41  -8    [Redesignated  as  §  1 .41  -6.  and 
Amended] 

Par.  14.  Section  1.41-8  is 
redesignated  as  §  1.41-6,  and  the  last 
sentence  of  paragraph  (c)  is  amended  by 
removing  the  language  "§  1.41-3,  except 
that  §  1.41-3(c)(2)"  and  adding  "§1.41- 
3A,  except  that  §  1.41-3A(c)(2)"  in  its 
place. 

§  1 .41-9    [Redesignated  as  §  1 .41-7] 

Par.  15.  Section  1.41-9  is 
redesignated  as  §  1.41-7. 


Par.  16.  New  §  1.41-8  is  added  to  read 
as  follows: 

§  1 .41-8    Special  rules  for  taxable  years 
ending  on  or  after  January  3,  2001 . 

(a)  Alternative  incremental  credit.  At 
the  election  of  the  taxpayer,  the  credit 
determined  imder  section  41(a)(1) 
equals  the  amount  determined  under 
section  41(c)(4). 

fb)  Election— {1)  In  general.  A 
teucpayer  may  elect  to  apply  the 
provisions  of  the  alternative  incremental 
credit  in  section  41(c)(4)  for  any  taxable 
year  of  the  taxpayer  beginning  after  June 
30. 1996.  If  a  taxpayer  makes  an  election 
tinder  section  41(c)(4).  the  election 
applies  to  the  taxable  year  for  which 
made  and  all  subsequent  taxable  years. 

(2)  Time  and  manner  of  election.  An 
election  under  section  41(c)(4)  is  made 
by  completing  the  portion  of  Form  6765, 
"Credit  for  Increasing  Research 
Activities,"  relating  to  the  election  of 
the  alternative  incremental  credit,  and 
attaching  the  completed  form  to  the 
taxpayer's  timely  filed  original  return 
(including  extensions)  for  the  taxable 
year  to  which  the  election  applies. 

(3)  Revocation.  An  election  vmder  this 
section  may  not  be  revoked  except  with 
the  consent  of  the  Commissioner.  A 
taxpayer  must  attach  the 
Commissioner's  consent  to  revoke  an 
election  under  section  41(c)(4)  to  the 
taxpayer's  timely  filed  original  return 
(including  extensions)  for  the  taxable 
year  of  the  revocation. 

(4)  Effective  date.  Paragraphs  (b)(2) 
and  (3)  of  this  section  are  applicable  for 
taxable  years  ending  on  or  after  January 
3,  2001. 

Par.  17.  Section  1.41-OA  is  added 
imder  the  new  undesignated 
centerheading  "RESEARCH  CREDIT— 
FOR  TAXABLE  YEARS  BEGINNING 
BEFORE  JANUARY  1, 1990"  to  read  as 
follows: 

§1.41  -OA    Table  of  contents. 

This  section  lists  the  paragraphs 
contained  in  §§  1.41-OA.  1.41-3A,  1.41- 
4Aandl.41-5A. 
§  1.41-OA     Table  of  contents. 
§1.41  -3 A    Base  period  research  expense . 

(a)  Number  of  years  in  base  period. 

(b)  New  taxpayers. 

(c)  Definition  of  base  period  research 
expenses. 

(d)  Special  rules  for  short  taxable  years. 

(1)  Short  determination  year. 

(2)  Short  base  period  yeau*. 

(3)  Years  overlapping  the  effective  dates  of 
section  41  (section  44F). 

(i)  Determination  years, 
(ii)  Base  period  years. 

(4)  Number  of  months  in  a  short  taxable 
year. 

(e)  Examples. 


§1.41-4A    Qualified  research  for  taxable 
years  beginning  before  January  1,  1986. 

(a)  General  rule. 

(b)  Activities  outside  the  United  States. 

(1)  In-house  research. 

(2)  Contract  research. 

(c)  Social  sciences  or  humanities. 

(d)  Research  funded  by  any  grant,  contract, 
or  otherwise. 

(1)  In  general. 

(2)  Research  in  which  taxpayer  retains  no 
rights. 

(3)  Research  in  which  the  taxpayer  retains 
substantial  rights. 

(i)  In  general. 

(ii)  Pro  rata  allocation. 

(iii)  Project-by-project  determination. 

(4)  Independent  research  and  development 
under  the  Federal  Acquisition 
Regulations  System  and  similar 
provisions. 

(5)  Funding  determinable  only  in 
subsequent  taxable  year. 

(6)  Examples. 
§1.41  -5 A    Basic  research  for  taxable  years 

beginning  before  January  1,  1987. 

(a)  In  general. 

(b)  Trade  or  business  requirement. 

(c)  Prepaid  amounts. 

(1)  In  general. 

(2)  Transfers  of  projjerty. 

(d)  Written  research  agreement. 

(1)  In  general. 

(2)  Agreement  between  a  corporation  and 
a  qualified  organization  after  June  30, 
1983. 

(i)  In  general. 

(ii)  Transfers  of  property. 

(3)  Agreement  between  a  qualified  fund 
and  a  qualified  educational  organization 
after  June  30,  1983. 

(e)  Exclusions. 

(1)  Research  conducted  outside  the  United 
States. 

(2)  Research  in  the  social  sciences  or 
humanities. 

(f)  Procedure  for  making  an  election  to  be 
treated  as  a  qualified  fund. 

§1.218-0    [Removed] 
Par.  18.  Section  1.218-0  is  removed. 

§1.482-7    [Amended] 

Par.  19.  hi  §  1.482-7,  Uie  sixth 
sentence  of  paragraph  (h)(1)  is  amended 
by  removing  the  language  "§  1.41-8(e)" 
and  adding  "§  1.41-6(e)"  in  its  place. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  20.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  21.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows; 

§602.101    OMB  Control  numbers. 

***** 

(b)*  *  * 
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CFR  part  or  section  wtiere       Current  0MB 
identified  and  described  corrtrol  No. 


1.41-4(d) 


1.41-8(b) 


1545-1625 


1545-1625 


Robert  E.  Wenzel.. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  22,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-301086;  FRL-6759-1] 
RIN  2070-AB78 

Clopyralid;  Extension  of  Tolerance  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  herbicide  clopyralid  in  or  on 
cranberries  at  2  parts  per  million  (ppm) 
for  an  additional  2*-year  period.  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2003.  This  action  is  in 
response  to  EPA's  granting  of  emergency 
exemptions  imder  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  cranberries. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  is  effective 
January  3,  2001.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  niunber  OPP-301086,  must  be 
received  by  EPA  on  or  before  March  5, 
2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 


method  as  provided  in  Unit  m.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301086  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9364;  and  e-mail 
address:  pemberton.libby@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of 

Potentially  Affected 

Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  Uiis 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rides,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 


the  Federal  Register  listings  at  http:// 
vsrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301086.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PiRiB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  March  12, 1997 
(62  PR  11360)  (FRL  -5593-1),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  clopyralid  in  or  on  cranberries  at  2 
ppm,  with  an  expiration  date  of  July  31, 

1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  luider 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 

.  tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  The  tolerance  was 
subsequently  twice  extended  until 
January  31,  2000,  in  the  Federal 
Register  of  April  29, 1998,  (63  FR 
23392)  (FRL-  5786-9)  and  July  31.  2001, 
in  the  Federal  Register  of  March  24, 

1999,  (64  FR  14101)  (FRL-6066-2). 
EPA  received  a  request  to  extend  the 

use  of  clopyralid  on  cranberries  for  this 
year's  growing  season  due  to  the 
continued  need  for  control  of  various 
weeds.  Cancellations  of  the  most 
effective  registered  alternatives  have  lefl 
growers  with  few  tools  to  control  weeds 
in  a  crop  which  carmot  be  cultivated. 
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After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  clopyralid  on 
cranberries  for  control  of  lotus,  Douglas 
aster  and  clover  in  Oregon  and 
Washington.. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  clopyralid  in  or 
on  cranberries.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  March  12,  1997  (62  FR  11360)  (FRL- 
5593-1).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  2*-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2003,  imder  FFIXIA 
section  408(11(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  cranberries  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

in.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 


However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-301086  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  ordefivered  to  the  Hearing  Clerk 
on  or  before  March  5,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regiUation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  bom  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hofidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  in. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B,2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301086,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regidatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
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408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  tjrpes 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  luider 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entiUed 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-  Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FhUCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoiuitable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  19.  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a]  and 
371. 

§180.431    [Amended]. 

2.  In  §  180.431,  amend  the  table  in 
paragraph  (b)  by  revising  the 
"Expiration/revocation  date"  "7/31/01" 
for  the  commodity  "Cranberries"  to  read 
"12/31/03". 

[FR  Doc.  01-25  Filed  1-2-01;  8:45  am] 
BtLUNG  CODE  6SaO-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301085;  FRL-6757-9] 

RIN  2070-AB78 

Myclobutanil;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  myclobutanil  in  or  on 
sugarbeet  roots,  tops  and  by-products. 
This  action  is  in  response  to  the 
declaration  of  a  crisis  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  ]>esticide  on  sugarbeets  in  the 
state  of  Idaho.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  myclobutanil  in 
these  food  commodities.  The  tolerances 
will  expire  and  are  revoked  on 
December  31,  2002. 
DATES:  This  regulation  is  effective 
January  3,  2001.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-301085,  must  be 
received  by  EPA  on  or  before  March  5, 
2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu'  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301085  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9364;  and  e-mail 
address:  pemberton.libby@epa.gov. 

SUPPLEMENTARY  INFORMATION:  ' 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu«r,  or 
pesticide  manufactvirer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 
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Categories 

NAICS 
cxKles 

Examples  of 

potentially  affected 

entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  coidd  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regidations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://v4rww.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  nimiber 
OPP-301085.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,- and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 


Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fit)m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  combined 
residues  of  the  fungicide  myclobutanil 
in  or  on  beet,  sugar,  roots  at  0.05  part 
per  million  (ppm);  beet,  sugar,  tops  at 
1.0  ppm;  beet,  sugar,  dried  pulp  at  1.0 
ppm;  beet,  sugar,  molasses  at  1 .0  ppm; 
and  beet,  sugar,  refined  sugar  at  0.70 
ppm.  These  tolerances  will  expire  and 
are  revoked  on  December  31,  2002.  EPA 
will  publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  fi^m  the  Code  of  Federal 
Regidations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fi^om  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi^m  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
conunent.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  irom  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  residt  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  emd  children  from  aggregate 


exposure  to  the  pesticide  chemical 
residue.  . . ." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  trom  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 
Myclobutanil  on  SugarbeetStand 
FFDCA  Tolerances 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  myclobutanil  on 
sugarbeets  for  control  of  powdery 
mildew  in  Idaho.  After  having  reviewed 
the  submission.  EPA  concurs  that 
emergency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
myclobutanil  in  or  on  sugar  beets  and 
sugar  beet  byproducts.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportiuiity  for  public  conunent  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31,  2002.  under 
FFDCA  section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  sugar  beets  and  the  sugar  beet 
byproducts  after  that  date  will  not  be 
luilawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  myclobutanil  meets  EPA's 
registration  requirements  for  use  on 
sugarbeets  or  whether  permanent 
tolerances  for  this  use  would  be 
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appropriate.  Under  these  circumstances, 
H>A  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registraUon  of  myclobutaiiil  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  Idaho  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  myclobutanil, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  myclobutanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  combined 
residues  of  myclobutanil  in  or  on  beet, 
sugar,  roots  at  0.05  ppm;  beet,  sugar. 


tops  at  1.0  ppm;  beet,  sugar,  dried  pulp 
at  1.0  ppm:  beet,  sugar,  molasses  at  1.0 
ppm;  and  beet,  sugar,  refined  sugar  at 
0.70  ppm. 

EPA's  assessment  of  the  dietary 
exposiues  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
-toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  himian  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (RfD)  where  the  RfD  is  equal  to  the 
NOAEL  divided  by  the  appropriate  UF 
(RfD  =  NOAEL/UF).  Where  an 
additional  safety  fector  is  retained  due 
to  concerns  unique  to  the  FQPA,  this 
additional  factor  is  applied  to  the  RfD 
by  dividing  the  RfD  by  such  additional 
factor.  The  acute  or  chronic  Population 
Adjusted  Dose  (aPAD  or  cPAD)  is  a 


modification  of  the  RfD  to  accommodate 
this  type  of  FQPA  Safety  Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposm«s  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assimies  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiirrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  IxlO-^or  one  in 
a  million).  Under  certain  specific  * 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
depart\ire  to  exposure  (MOEcuccf  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  myclobutanil  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Myclobutanil  for  Use  in  Human  Risk 

Assessment 


Fxposure  Scenario 

Dose  Used  in  Risk  Assessment, 
UF 

FQPA  SF'  and  LOC  for  Risk 
Assessment 

Study  and  Toxkx>logKal  Effects 

Acute     Dietary    females     13-50 
ye£usof  age 

r^AEL  =  60  mg/kg/day  UF  =  100 
Acute  FtfD  =  0.60  m^g/day 

FQPA  SF  =  1  aPAD  =  acute  RfD 
FQPA  SF  =  0.60  mg/kg/day 

Developmental  Toxicity  -  rabbit^ 
LOAEL  =  200  mg/kg/day  based 
on  increased  resorptions,  de- 
creased litter  size  and  a  de- 
crease In  the  viability  index. 

Acute  Dietary  general  population 
Including  infants  and  ctilldren 

none 

not  applk:at>le 

not  applk^ble 

Chronic  Dietary  all  populations 

N0AEL=   2.49   mg/kg/day   UF   = 
100  Chronk:  RfD  =  0.025  mg/ 
kg/day 

FQPA  SF  =  1   cPAD  =  chronk: 
RfD  FQPA  SF  =  0.025  mg/kg/ 
day 

Chronk:  Toxicity/  Carcinogenicity  - 
rat  LOAEL  =  9.94  mg/kg/day 
based  on  decreased  testk:ular 
weights  and  increased  testk:ular 
atrophy. 

Short-Term    Dermal    (1-7    days) 
(Occupational/Residential) 

dermal  study  NOAEL=  100  mg/kg/ 
day 

Acceptable  MOE  =  100  (Oncupa- 
tkjnal)  Acceptable  MOE  =  100 
(Residential,  irKludes  the  FQPA 
SF) 

28-day  Dermal  Toxk:ity-  rat 
LOAEL  =  >100  mg/kg/day 
based  on  no  signs  of  toxicity  at 
the  high  dose  of  100  n>g/kg  a.i. 
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Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Myclobutanil  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Intermediate-Temi  Denmal  (1 
week-several  months)  (Occupa- 
tional/Residential) 


Dose  Used  in  Risk  Assessment, 
UF 


Lor>g-Term  Dermal  (several 
months  -  lifetime)  (Occupational/ 
ReskJential) 


Short-Term  Inhalation  (1-7  days) 
(Occupational/Residential) 


Intermediate-Term  Inhalatkxi  (1 
week  -  several  months)  (Occu- 
pational/Residential) 


Long-Term  Inhalation  (several 
months  -  lifetime)  (Occupational/ 
Residential) 


oral  study  NOAEL=  10  mg/kg/day 
(dennal  jibsorption  rate  =  50%) 


oral  study  NOAEL=  2.49  mg/kg/ 
day  (dermal  absorption  rate  = 
50%) 


FQPA  SF1  and  LOC  for  Risk 
Assessnoent 


Acceptable  MOE  =  100  (Occupa- 
tional) Acceptable  MOE  =  100 
(Residential,  includes  the  FQPA 
SF) 


Study  and  Toxicotogical  Effects 


oral  study  NOAEL=  10  mg/kg/day 
(inhalation  at>sorption  rate  = 
100%) 


oral  study  NOAEL=  10  mg/kg/day 
(inhalation  at>sorption  rate  = 
100%) 


oral  study  NOAEL=  2.49  mg/kg/ 
day  (inhalation  absorption  rate 
=  100%) 


Cancer  (oral,  dermal,  inhalation) 


Acceptable  MOE  =  100  (Occupa- 
tk)nal)  Acceptable  MOE  =  100 
(Residential,  includes  the  FQPA 
SF) 


Acceptable  MOE  =  100  (Occupa- 
tkKial)  Acceptable  MOE  =  100 
(Residential,  includes  the  FQPA 
SF) 


Acceptat>le  MOE  =  100  (Occupa- 
tkjnal)  Acceptable  MOE  =  100 
(Residential,  includes  the  FQPA 
SF) 


Acceptable  MOE  =  100  (Occupa- 
tk>nal)  Acceptable  MOE  =  100 
(Residential,  includes  the  FQPA 
SF) 


2-Generatkxi  Reproductkxi  Tox- 
k:ity  -  rat  LOAEL  =  50  mg/kg/ 
day  based  on  atrophy  of  the 
testes  and  prostate  as  well  as 
an  increase  in  the  number  of 
stillborn  pups  and  a  decrease  In 
pup  weight  gain  dunng  lacta- 
tion. 


Chronk:  Toxkaty/Carcinogencity  - 
rat  LOAEL  =  9.94  mg/kg'day 
t>ased  on  decreased  testk:ular 
weights  and  increased  testk:ular 
atrophy. 


2-Generatkxi  ReprxxJ^ction  Tox- 
icity -  rat  LOAEL  =  50  mg/kg/ 
day  based  on  atrophy  of  the 
testes  and  prostate  as  well  as 
an  increase  in  the  number  of 
stillborn  pups  and  a  decrease  in 
pup  weiight  gain  during  lacta- 
tion. 


2-Generatkxi  Reproductkm  Tox- 
icity -  rat  LOAEL  =  50  mg/kg/ 
day  based  on  atrophy  of  the 
testes  and  prostate  as  well  as 
an  increase  in  the  numt)er  of 
stillborn  pups  and  a  decrease  in 
pup  weight  gain  during  lacta- 
tion. 


"Group  E" 


not  applk:able 


Chronk:  Toxkaty/  Carcinogenicity  - 
rat  LOAEL  =  9.94  mg/kg/day 
based  on  decreased  testicular 
weights  and  increased  testk:ular 
atrophy. 


not  applk»ble 


1 15®  l^.!?"]?^  '°  *^®  ^^''^  ®^*®*y  ^^'^o'^  ^®*®^  '0  3ny  additional  safety  factor  retained  due  to  concerns  unkiue  to  the  FQPA 
2  The  HIARC  document  (dated  9/2/99)  table  incorrectly  lists  this  as  rat. 


B.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  "Tolerances  have  been 
established  (40  CFR  180.443)  for  the 
combined  residues  of  myclobutanil,  [a- 
butyl-a-(4-chlorophenyl)-lH-l,2,4- 
triazole-l-propanenitrile]  plus  its 
alcohol  metabolite  (a-(3-hydroxybutyl)- 
a-(4-chlorophenyl)-lH-l,2,4-triazole-l- 
propanenitrile]  (bee  and  boimd),  in  or 
on  a  variety  of  raw  agricultural 
commodities  at  levels  ranging  from  25.0 
ppm  in  raisin  waste  to  0.02  ppm  in 
cottonseed.  Tolerances  have  also  been 
established  (40  CFR  180.443(b))  for  the 
combined  residues  of  myclobutanil  plus 
its  alcohol  metabolite  (free  and  bound) 
and  diol  metabolite  [a-(4-chlorophenyl)- 
o-(3,4-dihydroxybutyl)-lH-l,2,4- 
triazole-l-propanenitrile],  in  meat,  milk, 
poultry  and  eggs,  at  levels  ranging  from 


0.02  ppm  to  1.0  ppm.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  myclobutanil  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposiu-e  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  The  acute 
analysis  was  performed  for  females  13- 
50  years  old  using  published  and 


proposed  tolerance  level  residues  and 
100%  CT  for  all  commodities. 
Therefore,  the  acute  risk  was  analyzed 
at  the  95th  percentile.  The  aPAD  for 
females  13-50  years  old  is  0.6  mg/kg/ 
day.  For  acute  dietary  risk,  EPA's  level 
of  concern  is  >100%  aPAD.  No  acute 
dietary  exposure  analysis  was 
performed  for  the  general  U.S. 
population,  including  infants  and 
children,  because  no  endpoint  was 
chosen  for  these  population  subgroups. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM*  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 


302  Federal  Register /Vol.  66,  No.  2 /Wednesday,  January  3,  2001 /Rules  and  Regulations 


the  chronic  exposure  assessments:  The 
chronic  analysis  was  performed  using 
published  and  proposed  tolerance  levels 
for  all  commodities.  For  the  chronic 
analysis,  percent  CT  information  was 
used  for  apples,  apricots,  cherries, 
grapes,  nectarines,  peaches,  pears, 
pliuns,  and  cotton  and  100%  CT  was 
assiuned  for  all  other  commodities. 

iii.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(F)  states  that  the  Agency  may 
use  data  on  the  actual  percent  of  food 
treated  for  assessing  chronic  dietary  risk 
only  if  the  Agency  can  make  the 
following  findings:  Condition  1,  that  the 
data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  such  crop  is 
likely  to  contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposiu-e  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consiunption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  requite 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows:  apples  at  40%,  apricots  at  15%, 
cherries  at  40%,  grapes  at  45%, 
nectarines  at  20%,  peaches  at  10%, 
plums  at  15%  and  cotton  at  1%. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1.  PCT 
estimates  are  derived  from  Federal  and 
private  market  siuvey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposvue 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  Ufetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  residting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 


dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consiunption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consiunption  information  in  EPA's  risk 
assessment  process  ens\u«s  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopidation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  siuveys,  EPA  does  not 
have  available  information  on  the 
regional  consiunption  of  food  to  which 
myclobutanil  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
myclobutanil  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
myclobutanil. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groimdwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PR2^/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  accoimt  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 


primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  luilikely  that 
drinking  water  concentrations  woidd 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  myclobutanil 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  myclobutanil 
for  acute  exposures  are  estimated  to  be 
115  parts  per  billion  (ppb)  for  surface 
water  and  2  ppb  for  ground  water.  The 
EECs  for  chronic  exposiues  are 
estimated  to  be  92  ppb  for  sxuface  water 
and  2  ppb  for  ground  water. 

3.  From  non-dietary  exposure. 
Myclobutanil  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Homeowner  use  on  turf, 
roses,  flowers,  shrubs  and  trees.  The 
term  "residential  exposing"  is  used  in 
this  document  to  refer  to  non- 
occupation,  nondietary  exposure 
resulting  from  pesticide  uses  in 
residential  settings  (e.g.,  pesticide  uses 
for  lawn  and  garden  pest  control,  indoor 
pest  control,  termiticides,  and  flea  and 
tick  control  on  pets.)  The  risk 
assessment  was  conducted  using  the 
following  exposure  assiunptions: 

i.  Residential  handler  exposure.  Based 
on  the  residential  use-  patterns 
associated  with  myclobutanil,  there  is 
potential  for  exposures  to  handlers  of 
myclobutanil.  In  order  to  present  a  high- 
end  scenario  of  residential  exposiu-e,  it 
was  assumed  that  one  person  would 
complete  all  mixing,  loading  and 
application  of  myclobutanil.  Exposiue 
scenarios  were  assessed,  at  the 
maximum  application  rate,  for  mixing, 
loading,  and  application  of  a  soluble 
concentrate  product  by  trigger  bottle 
sprayer  (treating  ornamental  plants), 
and  by  hose-end  sprayer  (treating 
tiu^grass)  to  represent  the  worst-case 
scenario  for  the  proposed  uses.  There 
are  no  chemical  specific  data  available 
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to  support  the  residential  use  scenarios 
of  myclobutanil.  Therefore,  modeling 
(PHED  V  1.1  surrogate  table]  was  used 
to  represent  the  highest  potential  for 
exposing  from  homeowner  application 
of  myclobutanil. 

ii.  Residential  post  application 
exposure.  Potential  residential 
exposures  are  expected  following 
applications  to  lav\rns,  ornamentals  and 
home  garden  sites.  Chemical-specific 
data  are  available  to  determine  the 
potential  risks  from  post-application 
activities.  The  registrant  submitted  a 
dislodgeable  foliar  residue  (DFR)  study 
on  grapes  for  myclobutanil.  Short-term 
post-application  exposing  estimates 
were  done  using  the  study  determined 
DFR  of  0.175  ng/cm2  (on  day  0).  For 
intermediate-term  post-application 
exposiu^,  an  average  of  DFRs  from  day 
0  through  day  14  was  used.  The  post- 
application  risk  assessment  is  based  on 
DFR  data  from  the  submitted  study  on 
grapes  and  generic  assiunptions  as 
specified  by  the  recently  revised 
Residential  SOPs. 

Based  on  the  use  pattern,  exposure  to 
myclobutanil-treated  ornamentals  is 
expected  to  be  incidental  and  short- 
term.  Both  short-  and  intermediate-term 
exposures  are  expected  following  lawn 
applications  of  myclobutanil.  Short- 
term  aggregate  post-application 
exposure  for  the  adult  was  done  for 
dermal  exposure  to  treated  turf  and 
ornamentals.  Since  there  is  no 
intermediate-term  exposure  for  the 
residential  handler,  there  is  no  aggregate 
intermediate-term  exposure  for  the 
adult. 

Short-term,  non-dietary  ingestion 
exposure  to  toddlers  is  not  assessed 
since  EPA  did  not  detect  an  acute 
dietary  or  oral  endpoint  applicable  to 
infants  and  children.  Therefore,  EPA 
does  not  expect  short-term  non-dietary 
exposure  to  pose  a  risk  to  infants  and 
children.  The  only  short-term  toddler 
exposure  that  was  considered  consists 
of  dermal  post-application  exposure. 
However,  EPA  determined  that  the 
short-term  dermal  exposure  should  not 
be  aggregated  with  the  short-term  oral 
exposure  because  the  toxic  effects  are 
different. 

Additionally,  intermediate-term,  non- 
dietary  ingestion  exposure  for  toddlers 
is  possible  and  was  assessed  using  the 
intermediate-term  dose  and  endpoint 
identified  from  the  two  generation 
reproduction  toxicity  study  in  rats. 
Intermediate-term  aggregate  exposure 
for  toddlers  combines  non-dietary 
ingestion  and  dermal  exposure  from 
treated  turf. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that. 


when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
myclobutanil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
myclobutanil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  myclobutanil  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  was  no  evidence  of  increased 
susceptibility  in  the  developmental 
toxicity  studies  with  rats  and  rabbits. 
The  data  from  the  2-generation 
reproduction  study  in  rats  provided  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  since  maternal 
toxicity  and  reproductive  toxicity 
occurred  at  the  same  dose. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  myclobutanil  and 
■'xposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

EPA  determined  that  the  lOX  safety 
factor  to  protect  infants  and  children 
should  be  removed.  The  FQPA  factor  is 
removed  because: 


i.  There  are  no  toxicity  or  residential 
exposure  data  gaps  in  the  consideration 
of  the  FQPA  Safety  Factor; 

ii.  There  was  no  evidence  of  increased 
susceptibility  in  the  developmental 
toxicity  studies  with  rats  and  rabbits 
and  the  2-generation  reproduction 
study  in  rats  provided  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  since  maternal  toxicity 
and  reproductive  toxicity  occurred  at 
the  same  dose; 

iii.  A  developmental  neurotoxicity 
study  is  not  required  because  neurotoxic 
compounds  of  similar  structure  were 
not  identified  and  there  was  no 
evidence  of  neurotoxicity  in  the  current 
toxicity  data  base;  and 

iv.  The  exposure  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  drinking  water)  and 
residential  (non-occupational) 
exposures  for  infants  and  children  from 
the  use  of  myclobutanil. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  Liters 
(L)/70  kg  (adult  male).  2L/60  kg  (aduh 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 
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When  EECs  for  sur&ce  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
myclobutanil  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  residt  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  h$k  resulting  from  multiple 
exposure  pathways  associated  with  a 


pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  myclobutanil  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1 .  Acute  risk.  Using  the  exposure 
assimiptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  myclobutanil  will 
occupy  2%  of  the  aPAD  for  females  13 


years  and  older.  In  addition,  despite  the 
potential  for  acute  dietary  exposure  to 
myclobutanil  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimated 
environmental  concentrations  of 
myclobutanil  in  surface  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  myclobutanil 


Pop«ilatio(i  Sut)group 

aPAD  (mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Grourxj 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

Females  (13  to  50  years) 

0.60 

2 

115 

2 

18000 

2.  Chronic  risk.  Using  the  exposure 
assiunptions  described  in  this  imit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  myclobutanil  from  food 
will  utilize  18%  of  the  cPAD  for  the 
U.S.  population,  50%  of  the  cPAD  for 
in&nts  <1  year  old  and  54%  of  the 
cPAD  for  children  1  to  6  years  old. 


There  are  no  residential  uses  for 
myclobutanil  that  result  in  chronic 
residential  exposure  to  myclobutanil.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposure  to 
myclobutanil  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimated 


environmental  concentrations  of 
myclobutanil  in  surface  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non- 

Cancer)  Exposure  to  myclobutanil 

Population  Subgroup 

cPADmg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 
AH  infants  (1  year  oM) 
Children  1  to  6  years 
CMdren  7  to  12  years 

0.025 
0.025 
0.025 
0.025 

18 
50 
54 
27 

31 
31 
31 
31 

2 
2 
2 
2 

720 
130 
120 
180 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  EPA 
has  determined  that  oral  and  dermal 
exposures  can  not  be  aggregated  due  to 
differences  in  the  toxicological 
endpoints  via  the  oral  (developmental 
study)  and  dermal  routes.  Therefore, 
short-term  aggregate  risk  is  captured  by 
assessment  of  acute  risk  above. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  non-dietary,  non- 


occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Myclobutanil  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  myclobutanil. 

Using  the  exposure  assumptions 
described  in  this  imit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 


650  for  the  U.S.  population  and  300  for 
infants  and  children.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 
food  and  residential  uses.  In  addition, 
intermediate-term  DWL(Xls  were 
cedculated  and  compared  to  the  EECs  for 
chronic  exposure  of  myclobutanil  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  groujid 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Intermedjate-Term  Exposure  to  myclobutanil 


Population  Subgroup 

Aggregate 

(Food  + 
Residential) 

Aggregate 

Level  of 

Corx»m 

(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Inter- 
niediate- 

Term 
DWLOC 

(ppb) 

U.S.  Population 
Infants  and  Children 

650 
300 

100 
100 

31 
31 

2 
2 

3000 
670 

\ 
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5.  Aggregate  cancer  risk  for  U.S. 
population.  Myclobutanil  is  not 
carcinogenic  in  either  the  rat  or  mouse 
and,  therefore,  is  not  expected  to  pose 
a  cancer  risk  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  myclobutanil 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method 
(Rohm  and  Haas  Method  34S-88-10)  is 
available  to  enforce  the  proposed 
tolerances.  Quantitation  is  by  GLC  using 
a  nitrogen/phosphorus  detector  for 
myclobutanil  and  an  electron  capture 
detector  (Ni63)  for  residues  measured  as 
the  alcohol  metabolite.  The  method  may 
be  requested  from:  Calvin  Furlow, 
PRRIB,  IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW, 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits 
(MRL)  for  myclobutanil  on  sugar  beets. 
Thus,  harmonization  is  not  an  issue  for 
this  section  18. 

C.  Conditions 

For  permanent  tolerances  and  a 
section  3  registration,  the  petitioner 
must  submit  adequate  residue  field  trial 
data.  A  final  decision  on  the  appropriate 
tolerance  levels  will  be  withheld 
pending  submission  of  the  requisite 
residue  data.  The  submitted  residue 
data  support  a  28-day  PHI.  No 
processed  commodity  data  were 
submitted  in  support  of  the  emergency 
exemption  request.  Therefore,  in  order 
to  represent  the  worst  case  scenario, 
maximum  theoretical  concentration 
factors  were  used  to  determine  the 
appropriate  tolerances  on  sugar  beet 
processed  commodities.  Adequate 
processed  commodity  data  must  be 
submitted  for  registration  and 
permanent  tolerances.  Once  these  data 
are  submitted  and  reviewed,  EPA  will 
determine  if  tolerances  on  sugar  beet 
processed  commodities  are  needed. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  myclobutanil, 
in  or  on  beet,  sugar,  roots  at  0.05  ppm; 
beet,  sugar,  tops  at  1.0  ppm;  beet,  sugar, 
dried  pulp  at  1.0  ppm;  beet,  sugar. 
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molasses  at  1.0  ppm;  and  beet,  sugar, 
refined  sugar  at  0.70  ppm. 

Vn.Oblections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu-al  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing?  • 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301085  in  the  subject  line 
on  the  first  page  of  yoxu-  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  5,  2001. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 


may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301085,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
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include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Expository  Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoiuit 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  Actual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  considtation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-  Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  imder  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 


Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  imder  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  reigulatory  policies  that 
have  fftleralism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu^  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  19,  2000. 
James  Jones, 

Director,  Registmtion  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.443  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (b)  to  read  as 
follows: 


S 1 80.443    Myctobutanll;  tolerances  for 

residues. 

•        *        * 

*        * 

(b)*  *  * 

Commodity 

Parts  per 
million 

FxpiratiorV 

revocation 

date 

*                             * 

•                             • 

♦ 

Beet,  sugar,  dried 

1.0 

12/31/02 

pulp 

Beet,  sugar,  mo- 

1.0 

12/31/02 

lasses 

Beet,  sugar,  re- 

0.70 

12/31/02 

fined  sugar 

Beet,  sugar,  roots 

0.05 

12/31/02 

Beet,  sugar,  tops 

1.0 

12/31/02 

•              • 

*                             * 

* 

***** 

[FR  Doc.  01-26  Filed  1-2-01;  8:45  am] 
BILUNQ  COOC  6560-SO-S 
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rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1091] 

Bank  Holding  Companies  and  Change 
In  Banic  Control 

DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Under  Secretary  for 
Domestic  Finance 

12  CFR  Part  1501 

RIN  1505-AA84 

Financial  Subsidiaries 

AGENCIES:  Board  of  Governors  of  the 
Federal  Reserve  System  and  Department 
of  the  Treasiuy. 

ACTION:  Joint  proposed  rule  with  request 
for  public  comments. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  and  the 
Secretary  of  the  Treasury  jointly 
propose  to  seek  comment  on  whether  to 
determine  by  rule  that  real  estate 
brokerage  is  an  activity  that  is  financial 
in  nature  or  incidental  to  a  financial 
activity  and  therefore  permissible  for 
financial  holding  companies  and 
financial  subsidiaries  of  national  banks. 
The  Board  and  the  Secretary  also  jointly 
propose  to  solicit  comment  on  whether 
real  estate  management  activities  could 
be  considered  financial  in  nature  or 
incidental  to  a  financial  activity.  The 
Board's  proposed  rule  would  amend 
subpart  I  of  the  Board's  Regulation  Y  to 
add  real  estate  brokerage  and  real  estate 
management  to  the  list  of  activities 
permissible  for  financial  holding 
companies.  The  Secretary's  proposed 
rule  would  amend  its  financial 
subsidiary  regulations  to  add  real  estate 
brokerage  and  real  estate  management  to 
the  activities  permissible  for  financial 
subsidiaries  of  national  banks.  The 
Board  and  the  Secretary  solicit  comment 
on  all  aspects  of  the  proposal. 

DATES:  Comments  must  be  received  by 
March  2,  2001. 


ADDRESSES:  Comments  should  refer  to 
docket  number  R-1091  and  should  be 
mailed  to  Ms.  Jennifer  J.  Johnson. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20551  (or  mailed  electronically  to 
regs.comments@federalreserve.gov)  and 
to  Real  Estate  Brokerage  and 
Management  Regulation,  Office  of 
Financial  Institution  Policy.  U.S. 
Department  of  the  Treasury.  1500 
Pennsylvania  Avenue.  NW.,  Room  SC 
37,  Washington.  DC  20220  (or  mailed 
electronically  to 

financial.institutions@do.treas.gov). 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and.  outside  those  hours,  to  the 
Board's  security  control  room.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  fi-om  the  Eccles  Building 
courtyard  entrance,  located  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Members  of  the  public 
may  inspect  comments  in  room  MP-500 
of  the  Martin  Building  between  9  a.m. 
and  5  p.m.  on  weekdays.  Comments 
addressed  to  the  Treasury  Department 
may  also  be  delivered  to  the  Treasury 
Department  mail  room  between  the 
hours  of  8:45  a.m.  and  5:15  p.m.  at  the 
15th  Street  entrance  to  the  Treasury 
Building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Board  of  Governors:  Scott  G.  Alvarez. 
Associate  General  Counsel  (202/452- 
3583).  or  Mark  E.  Van  Der  Weide. 
Counsel  (202/452-2263).  Legal  Division; 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20551.  For  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD")  only,  contact  Janice  Simms  at 
202/872-4984. 

Department  of  the  Treasury:  Gerry 
Hughes,  Senior  Financial  Analyst  (202/ 
622-2740);  Roberta  K.  Mchiemey. 
Assistant  General  Counsel  (Banking  and 
Finance)  (202/622-0480);  or  Gary  W. 
Sutton.  Senior  Banking  Counsel  (202/ 
622-0480). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Gramm-Leach-Bliley  Act  (Pub.  L. 
106-102. 113  Stat.  1338  (1999))  ("GLB 
Act")  amended  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841  et  seq.) 
("BHC  Act")  to  allow  a  bank  holding 


company  or  foreign  bank  that  qualifies 
as  a  financial  holding  company  ("FHC") 
to  engage  in  a  broad  range  of  activities 
that  are  defined  by  the  GLB  Act  to  be 
financial  in  natiure.  The  GLB  Act  also 
permits  FHCs  to  engage  in  other 
activities  that  the  Board  determines,  by 
regulation  or  order  and  in  consultation 
with  the  Secretary  of  the  Treasury 
("Secretary"),  to  be  financial  in  natiu^ 
or  incidental  to  a  financial  activity. 

The  GLB  Act  also  amended  the 
National  Bank  Act  (12  U.S.C.  1  et  seq.) 
to  allow  a  national  bank  to  invest  in 
financial  subsidiaries.  Financial 
subsidiaries  may  engage,  with  certain 
exceptions,  in  the  same  broad  range  of 
activities  that  are  defined  by  the  GLB 
Act  to  be  financial  in  nature  and. 
therefore,  permissible  for  FHCs.'  In 
addition,  the  GLB  Act  permits  financial 
subsidiaries  to  engage  in  other  activities 
that  the  Secretary  determines,  in 
consultation  with  the  Board,  to  be 
financial  in  nattire  or  incidental  to  a 
financial  activity. 

The  American  Bankers  Association 
("ABA")  and  Fremont  National  Bank  & 
Trust  Company.  Fremont.  Nebraska, 
have  asked  the  Board  and  the  Secretary 
(collectively,  the  "Agencies")  to 
determine  that  real  estate  brokerage  and 
management  activities  are  financial  in 
nature.  Two  additional  trade 
associations,  the  Financial  Services 
Roimdtable  and  the  New  York  Clearing 
House  Association,  have  requested  that 
the  Board  permit  FHCs  to  engage  in  real 
estate  brokerage  activities.^  The 
National  Association  of  Realtors 
("NAR")  has  urged  the  Agencies  not  to 
determine  that  real  estate  brokerage 
activities  are  financial  in  natiue  or 
incidental  to  a  financial  activity. 

The  GLB  Act  directs  the  Board  to 
consider  a  variety  of  factors  when 
considering  a  request  for  a 
determination  that  an  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity,  including  (i)  the 
piuposes  of  the  BHC  Act  and  the  GLB 


*  The  exceptions  are  engaging  as  principal  in 
certain  insurance  underwriting  activities,  real  estate 
investment  and  developtnent  (unless  otherwise 
expressly  authorized  by  law),  and  merchant 
banking  activities  permitted  in  12  U.S.C. 
1843(k)(4)(H)  or  (I).  12  U.S.C.  24a(a)(2MB). 

^  The  New  York  Clearing  House  Association 
submitted  its  request  on  behalf  of  The  Bank  of  New 
York  Company.  Inc.:  Chase  Manhattan  Corporation: 
Citigroup.  Inc.;  ).P.  Morgan.  Inc.:  Bankers  Trust 
Company:  Fleet  Boston,  Inc.:  HSBC:  Bank  One 
Corporation:  First  Union  Corporation:  and  Wells 
Fargo  &  Company. 
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Act;  (ii)  the  changes  or  reasonably 
expected  changes  in  the  marketplace  in 
which  FHCs  compete;  (iii)  the  changes 
or  reasonably  expected  changes  in  the 
technology  for  delivering  financial 
services;  and  (iv)  whether  the  proposed 
activity  is  necessary  or  appropriate  to 
allow  a  FHC  to  compete  effectively  with 
any  company  seeking  to  provide 
financial  services  in  the  United  States, 
efficienUy  deliver  financied  information 
and  services  through  the  use  of 
technological  means,  or  offer  customers 
any  available  or  emerging  technological 
means  for  using  financial  services  or  for 
the  document  imaging  of  data.^  The 
Secretary  must  consider  a  virtually 
identical  set  of  fectors  in  determining 
whether  an  activity  is  permissible  for 
financial  subsidiaries.^  The  Agencies 
also  may  consider  other  fetctors  and 
information  that  they  consider  relevant 
to  their  determination. 

The  Agencies  believe  that  the  GLB 
Act's  "financial  in  nature  or  incidental" 
standard  represents  a  significant 
expansion  of  the  "closely  related  to 
banking"  standard  that  the  Board 
previously  applied  in  determining  the 
permissibility  of  activities  for  bank 
holding  companies.^  In  considering 
whether  an  activity  was  closely  related 
to  banking,  the  Board  and  the  courts 
looked  to  whether  banks  generally  (i) 
conduct  the  proposed  activity,  (ii) 
provide  services  that  are  operationally 
or  functionally  so  similar  to  the 
proposed  services  as  to  equip  them 
particularly  well  to  provide  the 
proposed  services,  or  (iii)  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.^ 
Because  the  new  "financial  in  nature  or 
incidental"  test  appears  to  be 
substantially  broader  than  the  old 
"closely  related  to  banking"  test,  the 
Agencies  believe  that  they  shoidd 
consider  an  activity  to  be  financial  in 
nature  or  incidental  to  a  financial 
activity  to  the  extent  that  it  meets  the 
old  standard. 

After  considering  the  factors  listed 
above  and  other  relevant  information, 
the  Agencies  propose  to  seek  public 
comment  on  whether  to  adopt  rules  that 
woidd  define  real  estate  brokerage  and 
real  estate  management  as  activities  that 


3Seel2U.S.C.  1843(k)(3). 

<Seel2U.S.C.  24a(b)(2). 

'See  H.R.  Conf.  Rep.  No.  106-434.  at  153  (1999) 
("permitting  banks  to  affiliate  with  firms  engaged  in 
financial  activities  represents  a  significant 
expansion  from  the  current  requirement  that  bank 
affiliates  may  only  be  engaged  in  activities  that  are 
closely  related  to  banking"). 

*  See  National  Courier  Association  v.  Board  of 
Governors  of  the  Federal  Reserve  System,  516  F.2d 
1229.  1237  (D.C.  Qr.  1975). 


are  financial  in  nature  or  incidental  to 
a  financial  activity.  The  Board's 
proposed  rule  would  amend  §  225.86  of 
the  Board's  Regulation  Y  to  add  these 
two  new  activities  to  the  list  of  activities 
permissible  for  FHCs.  Bank  holding 
companies  and  foreign  banks  that 
qualify  as  FHCs  would  be  permitted  to 
engage  in  real  estate  brokerage  and  real 
estate  management  by  using  the  post- 
consummation  notice  procedure 
described  in  §  225.87  of  Regulation  Y. 
Bank  holding  companies  and  foreign 
banks  that  do  not  qualify  as  FHCs  may 
engage  only  in  those  nonbanking 
activities  that  were  permissible  for  bank 
holding  companies  prior  to  the 
enactment  of  the  GLB  Act  and,  thus, 
could  not  provide  real  estate  brokerage 
or  management  services  under  the 
proposed  rule.  The  Secretary's  proposed 
rule  would  amend  its  regulations 
regarding  financial  subsidiaries  to  add 
real  estate  brokerage  and  real  estate 
management  to  the  activities 
permissible  for  financial  subsidiaries. 
Qualifying  national  banks  would  be 
permitted  to  engage  in  these  activities 
through  financial  subsidiaries  by 
providing  the  Office  of  the  Comptrollw 
of  the  Currency  ("OCC")  with  a  notice 
under  the  OCC's  rules. 

The  GLB  Act  requires  that  the  Board 
and  the  Secretary  consult  with  each 
other  concerning  any  request,  proposal, 
or  application  for  a  determination  that 
an  activity  is  financial  in  nature  or 
incidental  to  a  financial  activity.  The 
Agencies  have  consulted  with  each 
odier  concerning  the  proposed  rules, 
and  each  Agency  supports  the  other's 
determination  to  seek  public  comment 
on  the  proposed  rules.'^ 

Proposed  Rules 

A.  Real  Estate  Brokerage 

Real  estate  brokerage  is  the  business 
of  bringing  together  parties  interested  in 
consiunmating  a  real  estate  purchase, 
sale,  exchange,  lease,  or  rental 
transaction  and  negotiating  on  behalf  of 
such  parties  a  contract  relating  to  the 
transaction.  The  activity  of  real  estate 
brokerage  would  include  acting  as  agent 
for  a  party  to  a  real  estate  transaction; 
listing  and  advertising  real  estate; 
locating  buyers,  sellers,  lessors,  and 
lessees  interested  in  engaging  in  real 
estate  transactions  among  themselves; 
conveying  information  between  the 
parties  to  a  potential  real  estate 
transaction;  providing  advice  in 


connection  with  a  real  estate 
transaction;  negotiating  price  and  other 
terms  on  behalf  of  parties  to  a  real  estate 
transaction;  and  administering  the 
closing  to  a  real  estate  transaction.  Real 
estate  brokerage  generally  does  not 
involve  purchasing  or  selling  real  estate 
as  principal.  The  business  of  real  estate 
brokerage  may  only  be  conducted 
pursuant  to  state  licensing  laws  and 
regulations. 

As  noted,  prior  to  the  passage  of  the 
GLB  Act,  bank  holding  companies  were 
permitted  to  engage  only  in  activities 
that  the  Board  determined  were  closely 
related  to  banking  under  section  4(c)(8) 
of  the  BHC  Act.  hi  1972,  the  Board 
determined  that  real  estate  brokerage 
was  not  closely  related  to  banking  for 
purposes  of  the  BHC  Act."  Although  the 
GLB  Act  does  not  explicitly  authorize 
FHCs  to  act  as  real  estate  brokers,  the 
statute  permits  FHCs  to  engage  in  any 
activity  that  the  Board,  in  consultation 
with  the  Secretary,  has  determined  to  be 
financial  in  nature  or  incidental  to  a 
financial  activify.  As  noted,  the  GLB 
Act's  "financial  in  nature  or  incidental" 
test  is  broader  than  the  former  "closely 
related  to  banking"  test. 

Similarly,  the  OCC  has  not  permitted 
national  banks  to  engage  in  general  real 
estate  brokerage.^  Although  the  GLB  Act 
does  not  explicitly  authorize  financial 
subsidiaries  to  act  as  real  estate  brokers, 
the  statute  permits  financial  subsidiaries 
to  engage  in  any  activity  that  the 
Secretary,  in  consultation  with  the 
Board,  has  determined  to  be  financial  in 
nature  or  incidental  to  a  financial 
activify.  For  the  reasons  discussed 
below,  the  Agencies  believe  that  they 
should  seek  public  comment  on 
whether  real  estate  brokerage  activities 
are  financial  in  nature  or  incidental  to 
a  financial  activity  within  the  meaning 
of  section  4(k)(l)(A)  of  the  BHC  Act  and 
section  5136A(a){2)(A)(i)  of  the  Revised 
Statutes. 

1.  General  "Financial  in  Nature  or 
Incidental"  Analysis 

Some  depository  institutions  already 
engage  in  real  estate  brokerage. 
Although,  as  noted,  the  OCC  has  not 
permitted  national  banks  to  provide 


^  Under  the  GLB  Act,  neither  Agency  may 
determine  that  an  activity  is  financial  in  nature  or 
incidental  to  a  financial  activity  if  the  other  Agency 
indicates  in  writing  that  it  believes  that  the  activity 
is  not  financial  in  nature,  incidental  to  a  financial 
activity,  or  otherwise  permissible.  12  U.S.C. 
1843(k)(2)(A)(ii).24a(bKl)(B)(i)(II). 


» 12  CFR  225.126(c);  Boatmen's  Bancshares,  Inc.. 
58  Federal  Reserve  Bulletin  427.  428  (1972).  In 
1987,  as  part  of  a  proposal  to  authorize  bank 
holding  companies  to  engage  in  real  estate 
investment  (the  "1987  Proposal"),  the  Board 
proposed  permitting  a  bank  holding  company  to 
provide  real  estate  brokerage  services  in  connection 
with  real  estate  in  which  the  bank  holding  company 
had  an  interest.  See  52  FR  543  (Nov.  4.  1987);  see 
also  50  FR  4519  (Jan.  31. 1985).  The  Board  never 
adopted  this  proposed  rule  in  final  form. 

'See  OCC  Interpretive  Letter  No.  84,  reprinted  in 
[1978-1979  Transfer  Binder]  Fed.  Banking  L.  Rep. 
(CCH)  1  85.159  (Apr.  3.  1979). 
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general  real  estate  brokerage  services, 
several  states  currently  permit  their 
state-chartered  banks  to  act  as  a  general 
real  estate  broker,  i"  The  Office  of  Thrift 
Supervision  ("OTS")  also  has  permitted 
the  service  corporation  subsidiaries  of 
federal  savings  associations  to  provide 
general  real  estate  brokerage  services. ^^ 
In  addition,  national  and  state  bank 
trust  departments  have  long  been 
involved  as  agent  in  the  purchase  and 
sale  of  real  estate  assets  that  are  part  of 
trust  estates. 

Although  bank  holding  companies 
and  financial  subsidiaries  do  not  have 
authority  to  provide  real  estate 
brokerage  services,  banks  and  bank 
holding  companies  engage  in  a  wide 
variety  of  other  real-estate  related 
activities,  including  (i)  holding  bank 
premises  and  acquiring  real  estate  in  a 
fiduciary  capacity  or  in  full  or  partial 
satisfaction  of  a  debt  previously 
contracted:  (ii)  making  real  estate 
investments  that  have  as  their  primary 
purpose  community  development 
(subject  to  certain  limits);  (iii)  providing 
real  estate  appraisal  services;  (iv) 
arranging  commercial  real  estate  equity 
financing;  (v)  real  estate  lending;  (vi) 
real  estate  leasing;  (vii)  providing  real 
estate  settlement  and  escrow  services; 
and  (viii)  providing  real  estate 
investment  advisory  services. ^^  Since 
the  passage  of  the  GLB  Act,  FHCs  and 
financial  subsidiaries  also  have  been 
able  to  provide  title  insurance,  private 
mortgage  insurance,  and  any  other  type 
of  insurance  to  the  parties  to  a  real 
estate  transaction."  As  a  result,  banks 


"  See,  e.g.,  Iowa  Code  §  524.802  ("A  state  bank 
shall  have  *   *   *  the  power  to  *   '   *  engage  in  the 
brokerage  of  insurance  and  real  estate  subject  to  the 
prior  approval  of  the  superintendent.");  N.J.  Admin. 
Code  tit.  3.  §  11-11. 5(a)(4)  (permitting  a  subsidiary 
of  a  New  Jersey  state-chartered  bank  to  provide  real 
estate  brokerage  services);  1979  Ky.  AG  LEXIS  224 
("A  state  bank,  through  its  authorized  trust 
department,  and  state  trust  companies  may  act  as 
real  estate  brokers  or  salesmen  in  the  general  real 
estate  business,  regardless  of  whether  it  involves 
the  institution's  fiducial  business  or  not."). 

"  See  12  CFR  559.4(e)(4)  and  OTS  Utter,  July  16. 
1997  (1997  OTS  LEXIS  3). 

"  With  respect  to  bank  holding  companies,  see. 
e.g.,  12  CFR  225.22(d)(1)  and  (3)  and  225.28(b)(2), 
(3),  and  (12).  With  respect  to  national  banks,  see, 
e.g.,  12  U.S.C.  29  (holding  bank  premises  and 
acquiring  real  estate  DPC);  12  U.S.C.  92a  (general 
fiduciary  authority);  OCC  Interpretive  Letter  No. 
467,  reprinted  in  11988-1989  Transfer  Binder)  Fed. 
Banking  L.  Rep.  (CCH)  1  85,691  (Jan.  24.  1989) 
(providing  real  estate  appraisal  services);  OCC 
Interpretive  Letter  No.  387,  reprinted  in  [1988-1989 
Transfer  Binder)  Fed.  Banking  L.  Rep.  (CCH)  1 
85.611  (June  22. 1987)  (arranging  commercial  real 
estate  equity  financing);  12  U.S.C.  371  (real  estate 
lending);  12  CFR  5.34(e)(5)(v)  (providing  real  estate 
settlement  and  escrow  services  and  real  estate 
investment  advisory  services). 

"See  12  U.S.C.  1843(k)(4)(B).  24a(bKl)(A)(i).  The 
authority  of  a  financial  subsidiary  to  underwrite 
certain  types  of  insurance  is,  however,  limited.  See 
12  U.S.C.  24a(a)(2)(B)(i). 


and  bank  holding  companies  participate 
in  most  aspects  of  the  typical  real  estate 
transaction  other  than  brokerage. 

In  addition,  banks  and  banknolding 
companies  currently  engage  in  a  variety 
of  activities  that  are  functionally  and 
operationally  similar  to  real  estate 
brokerage.  Banking  organizations  have 
provided  their  customers  with  various 
agency  transactional  services,  including 
securities  brokerage  services,  private 
placement  services,  futures  commission 
merchant  services,  agency  transactional 
services  relating  to  swaps  and  other 
derivative  instruments,  and  insurance 
agency  services. ^^  Although  these 
agency  services  are  provided  by  banking 
organizations  in  connection  with  an 
underlying  financial  transaction  (the 
purchase  of  securities,  derivatives,  or 
insurance),  the  agency  services  provided 
by  a  real  estate  broker  are  similar  in 
nature  to  those  provided  by  a  securities, 
derivatives,  or  insurance  broker. 

Although  the  full  range  of  real  estate 
brokerage  services  would  not  fit  within 
the  scope  of  national  bank  or  FHC  finder 
authority,i5  many  of  the  essential 
aspects  of  real  estate  brokerage  are 
already  permissible  finder  activities. 
The  OCC's  regulations  provide  that  "a 
national  bank  may  act  as  a  finder  in 
bringing  together  a  buyer  and  a  seller" 
for  a  financial  or  nonfinancial 
transaction  and  further  provide  that 
permissible  finder  activities  include 
"identifying  potential  parties,  making 
inquiries  as  to  interest,  introducing  Or 
arranging  meetings  of  interested  parties, 
and  otherwise  bringing  parties  together 
for  a  transaction  that  the  parties 
themselves  negotiate  and 
consummate."  ^^  Pursuant  to  the  finder 
and  financial  counseling  authorities,  the 
OCC  has  permitted  national  banks  to 
locate,  analyze,  and  make 
recommendations  regarding  the 


'<  With  respect  to  bank  holding  companies,  see, 
e.g.,  12  CFR  225.28(b)(7)  and  12  U.S.C. 
1843(k)(4)(B).  With  respect  to  national  banks,  see, 
e.g.,  12  U.S.C.  24(7)  (securities  brokerage  services); 
OCC  Interpretive  Letter  No.  329,  reprinted  in  [1985- 
1987  Transfer  Binder)  Fed.  Banking  L.  Rep.  (CCH) 
1  85,499  (Mar.  4.  1985)  (private  placement 
services);  12  CFR  5.34(e)(5)(v)  (futures  commission 
merchant  services  and  agency  transactional  services 
relating  to  swaps  and  derivatives);  and  12  U.S.C.  92 
(insurance  agency  services). 

"  Real  estate  brokerage  would  not  fit  within  the 
finder  activities  permitted  to  national  banks 
because  real  estate  brokerage  essentially  involves 
the  real  estate  broker  in  negotiation  of  the  real  estate 
transaction — a  role  specifically  forbidden  to 
national  bank  finders.  See  12  CFR  7.1002(b).  Real 
estate  brokerage  would  not  fit  vrithin  the  finder 
activities  authorized  for  FHCs  because  the  Board's 
finder  rule  prohibits  a  finder  from  becoming 
involved  in  negotiation  and  specifically  excludes 
any  activity  that  would  require  the  FHC  to  register 
or  obtain  a  license  as  a  real  estate  agent  or  broker. 
See  Board  press  release  (December  13.  2000). 

'6 12  CFR  7.1002. 


purchase  or  sale  of  real  estate;  and  to 
place  real  estate  investment  properties 
by  contacting  a  limited  number  of 
qualified  investors,  identifying  and 
engaging  real  estate  brokers,  advising 
investors  regarding  the  terms  of  a  real 
estate  sale,  and  administering  a  real 
estate  closing.'^  A  final  rule  issued  by 
the  Board  on  December  13,  2000, 
authorized  FHCs  to  act  as  a  finder." 

In  addition,  the  authority  of  national 
banks  and  bank  holding  companies  to 
assist  third  parties  in  obtaining 
commercial  real  estate  equity  financing 
includes  an  important  subset,  although 
not  the  full  panoply,  of  services 
provided  by  the  typical  real  estate 
broker. '« In  this  regard,  the  Board  has 
allowed  bank  holding  companies  to  act 
as  an  intermediary  for  the  financing  of 
commercial  or  industrial  income- 
producing  real  estate  by  arranging  for 
the  transfer  of  the  title,  control,  and  risk 
of  such  a  real  estate  project  to  one  or 
more  investors.  Bank  holding 
companies  may  only  arrange 
commercial  real  estate  equity  financing 
with  respect  to  real  estate  projects  that 
are  not  sponsored  by  or  invested  in  by 
the  holding  company.  The  OCC 
similarly  has  authorized  national  banks 
to  arrange  for  the  placement  of  equity 
interests  in  commercial  and  investment 
real  estate.^o 

In  determining  whether  an  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity,  the  GLB  Act 
specifically  instructs  the  Board  and  the 
Secretary  to  consider  whether  the 
activity  is  necessary  or  appropriate  to 
allow  a  FHC  or  a  bank,  respectively,  to 
compete  effectively  with  other  financial 
services  companies  operating  in  the 
United  States,  ^i  Before  the  passage  of 
the  GLB"  Act,  in  determining  whether  an 
activity  was  "closely  related  to 
banking,"  the  law  directed  the  Board  to 
consider  whether  banks  engaged  in  the 
activity,  but  did  not  explicitly  authorize 
the  Board  to  consider  whether  other 
financial  service  providers  engaged  in 
the  activity. 22  This  change  in  law 
represents  a  significant  expansion  of  the 


"See OOC  Interpretive  Letter  No.  238,  reprinted 
in  (1983-1984  Transfer  Binder)  Fed.  Banking  L. 
Rep.  (CCH)  1  85,402  (Feb.  9.  1982).  The  OCC  also 
has  allowed  national  banks  to  participate  in  the 
structuring  and  negotiation  of  certain  real  estate 
exchange  transactions.  See  OCC  Interpretive  Letter 
No.  880.  reprinted  in  [1999-2000  Transfer  Binder) 
Fed.  Banking  L.  Rep.  (CCH)  1  81.373  (Dec.  6. 1999). 

'"See  Board  press  release  (December  13,  2000). 

'.»See.  e.g..  12  CFR  225.28(b)(2)(ii). 

•"See  OCC  Interpretive  Letter  No.  271,  reprinted 
in  [1983-1984  Transfer  Binder)  Fed.  Banking  L. 
Rep.  (CCH)  1  85,435  (Sept.  21.  1983). 

2>  12  U.S.C.  1843(k)(3)(D)(i),  24a(b)(2)(D|(i). 

^2  See  National  Courier  Association  v.  Board  of 
Governors  of  the  Federal  Reserve  Svstem.  516  F.2d 
1229,  1237  (D.C.  Cir.  1975). 
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Board's  capacity  to  consider  the 
competitive  realities  of  the  U.S. 
financial  marketplace  in  determining 
the  permissibility  of  activities  for  FHCs. 

As  the  financial  marketplace 
continues  to  evolve,  it  appears  that 
many  financial  companies  are  adding 
real  estate  brokerage  to  their  menu  of 
services.  In  this  regard,  the  ABA  has 
provided  evidence  that  several 
diversified  financial  companies  provide 
real  estate  brokerage  services  in  addition 
to  their  more  traditional  banking, 
securities,  and  insurance  services.^^  The 
ABA  also  has  asserted  that  buyers  and 
sellers  of  real  estate  are  increasingly 
looking  to  a  single  company  to  provide 
all  of  their  real  estate-related  needs. 
Piuchasers  of  real  estate  seem  especially 
interested  in  obtaining  real  estate 
brokerage  and  mortgage  finance  from  a 
single  provider.  The  ABA  argues  that 
permitting  FHCs  and  financial 
subsidiaries  to  engage  in  real  estate 
brokerage  activities  would  permit  FHCs 
and  banks  to  compete  effectively  with 
other  financial  service  providers  in  the 
United  States.  The  Agencies  solicit 
comment  on  the  extent  to  which  U.S. 
financial  services  companies  provide 
real  estate  brokerage  services. 

Existing  federal  and  state  laws  should 
operate  to  mitigate  the  potential  adverse 
effects  of  combining  banking  and  real 
estate  brokerage.  The  antitying  rules 
should  help  prevent  banks  from  using 
any  market  power  they  possess  to  assist 
an  affiliated  financial  subsidiary  or  FHC 
in  monopolizing  or  competing  unfairly 
in  the  real  estate  brokerage  business. 
The  antitying  rules  would  prohibit  a 
subsidiary  bank  of  a  FHC  engaged  in 
real  estate  brokerage  or  the  parent  bank 
of  a  financial  subsidiary  engaged  in  real 
estate  brokerage  from  extending  credit, 
furnishing  any  service,  or  varying  the 
consideration  for  any  loan  or  service  on 
the  condition  that  the  customer  obtain 
real  estate  brokerage  services  from  the 
bank  or  any  affiliate  (including  a 
financial  subsidiary)  of  the  bank.^* 
Sections  23A  and  23B  of  the  Federal 
Reserve  Act  woidd  limit  the  amoimt  of 
credit  and  certain  other  forms  of  support 
that  a  bank  could  provide  to  a  real  estate 
brokerage  affiliate  (including  a  financial 
subsidiary ).^^  In  addition,  section  23B 
would  require  mortgage  loans  by  a  bank 


to  a  customer  who  obtains  real  estate 
brokerage  services  from  a  bank  affiliate 
(including  a  financial  subsidiary)  to  be 
on  market  terms. ^^  Furthermore,  federal 
and  state  consumer  protection  laws, 
including  the  Real  Estate  Settlement 
Procedures  Act,^''  would  help  protect 
customers  of  banks  and  affiliated  real 
estate  bfokers.  The  Agencies  solicit 
comment  on  the  potential  adverse 
effects  of  allowing  FHCs  or  financial 
subsidiaries  to  act  as  a  real  estate  broker 
and  whether  special  restrictions  on 
transactions  or  relationships  between  a 
real  estate  broker  and  its  affiliated 
depository  institutions  are  necessary  to 
mitigate  those  adverse  effects.^" 
Permitting  FHCs  and  financial 
subsidiaries  to  engage  in  real  estate 
brokerage  does  not  appear  to  present 
significant  risks  to  those  organizations 
or  their  depository  institution  affiliates. 
The  proposed  rules  woidd  ensine  that 
the  authorized  real  estate  brokerage 
services  are  agency  services  only  and 
that  FHCs  and  financial  subsidiaries 
take  no  principal  risk  in  connection 
with  real  estate  transactions  that  they 
broker.  As  a  consequence,  FHCs  and 
financial  subsidiaries  engaging  in  real 
estate  brokerage  would  not  be  subject  to 
either  the  liquidity  risk  or  market  risk 
associated  with  real  estate  investment 
and  development.  Real  estate  brokerage 
involves  operational  and  legal  risks,  but 
these  risks  appear  similar  in  nature  and 
extent  to  those  posed  by  other  agency 
activities  conducted  by  FHCs  and 
financial  subsidiaries. 

2.  Real  Estate  Brokerage  as  a  Statutorily 
Listed  Financial  Activity 

The  ABA  has  argued  that  real  estate 
is  a  financial  asset  and  that,  accordingly, 
the  Agencies  should  find  real  estate 
brokerage  to  be  part  of  the  statutorily 
listed  financial  activity  of  "[l]ending, 
exchanging,  transferring,  investing  for 
others  or  safeguarding  financial  assets 


"  For  example,  General  Motors  Acceptance 
Corporation  operates  a  thrift,  makes  mortgage  loans, 
and  provides  real  estate  brokerage  services: 
Prudential  Insurance  Company  provides  insurance 
and  securities  products  and  real  estate  brokerage 
services;  Cendant  Corporation  provides  insurance, 
mortgage  loans,  and  real  estate  brokerage  services; 
and  Long  &  Foster  provides  mortgage  loans, 
insurance  products,  and  real  estate  brokerage 
services. 

"  12  U.S.C.  1972(1)(B). 

» 12  U.S.C.  371c  and  371c-l. 


»12  U.S.C  371c-l(a)(2)(D).  SecUon  23A  also 
would  cover  mortgage  loans  by  a  bank  to  a  customer 
to  the  extent  that  the  customer  uses  part  of  the  loan 
proceeds  to  pay  the  brokerage  commission  of  a  real 
estate  brokerage  affiliate  of  the  bank. 

"  12  U.S.C.  2601  et  seq. 

»  Under  section  114  of  the  GLB  Act,  the  Board 
has  authority  to  impose  restrictions  or  requirements 
on  transactions  or  relationships  between  a 
depository  institution  subsidiary  of  a  bank  holding 
company  and  any  affiliate  of  such  depository 
institution,  if  the  Board  finds  that  such  action 
would  be  (i)  consistent  with  the  purposes  of 
applicable  Federal  law  and  (ii)  appropriate,  among 
other  things,  to  avoid  adverse  effects  such  as  undue 
concentration  of  resources,  decreased  or  unfair 
competition,  conflicts  of  interest,  or  unsound 
banking  practices.  GLB  Act  Section  114(b).  Section 
114  provides  the  OC3C  with  similar  authority  to 
impose  restrictions  or  requirements  on  transactions 
or  relationships  between  a  national  bank  and  its 
subsidiaries.  GLB  Act  Section  114(a). 


other  than  money  or  securities.  "2* 
According  to  the  ABA,  real  estate  is  a 
financial  asset  because  (i)  the  home  is 
the  largest  asset  for  many  individuals; 
(ii)  real  estate  serves  as  the 
underpinning  for  himdreds  of  billions  of 
dollars  of  mortgage-backed  securities; 
and  (iii)  real  estate  serves  as  a  means  of 
wealth  creation  by  increasing  in  value 
over  time  and  providing  tax  benefits. 

The  Agencies  are  not  convinced  that 
real  estate  should  be  deemed  a  financial 
asset  because  it  is  a  comparatively  large 
asset  on  most  individuals'  personal 
balance  sheet  or  because  it  often  is  used 
as  collateral  for  financial  instruments. 
Airplanes,  boats,  and  automobiles  are 
large  assets  that  are  often  used  as 
collateral  for  financial  instruments 
(loans  and  leases  in  particular],  yet 
these  assets  are  generally  considered  to 
be  nonfinancial.  The  Agencies 
recognize,  however,  that  real  estate  does 
have  certain  important  attributes  of  a 
financial  asset;  namely,  that  individuals 
often  pinchase  real  estate,  at  least  in 
part,  for  investment  purposes  and  with 
a  view  toward  the  financiad  benefits  of 
the  transaction. 

These  financial  attributes  of  real 
estate  may,  however,  not  be  enough  to 
justify  treating  real  estate  as  a  financial 
asset.  Although  real  estate  often  js 
purchased,  in  part,  for  investment 
purposes,  the  same  can  be  said  of  many 
nonfinancial  assets  such  as  fine  art.  rare 
stamps,  and  antique  cars.  Moreover, 
whereas  loans,  securities,  and  most 
other  financial  assets  are  held  for 
investment  purposes  only,  most 
purchasers  and  renters  of  real  estate  also 
use  the  property  as  a  residence  or  in  the 
operation  of  a  business.  Finally, 
financial  assets  are  generally  thought  to 
include  money,  loans,  securities,  and 
other  similar  intangible  properties.  Real 
estate,  on  the  other  hand,  is  a  tangible, 
physical  asset. 

The  ABA  also  has  argued  that  the 
piut:hase.  sale,  or  lease  of  real  estate  is 
a  financial  transaction  and  that, 
accordingly,  the  Agencies  should  find 
that  real  estate  brokerage  is  part  of  the 
listed  financial  activity  of  "[ajrranging, 
effecting,  or  facilitating  financial 
transactions  for  the  account  of  third 
parties."  ^°  The  ABA  contends  that  the 
purchase,  sale,  or  lease  of  real  estate  is 
a  financial  transaction  because  it  is  the 
most  important,  complex,  and 
financially  difficult  transaction  that 


"12  U.S.C.  1843(k)(5)(B)(i),  24a(b)(3)(A).  The 
GLB  Act  requires  the  Agencies  jointly  to  define  this 
activity  and  two  other  listed  activities  as  "Rnancial 
in  nature"  and  to  determine  "the  extent  to  which 
such  activities  are  financial  in  nature  or  incidental 
to  a  financial  activity."  12  U.S.C.  1843(k)(5)(A), 
24a(b)(3). 

'012  U.S.C.  1843(k)(5)(B)(iii).  24a(b)(3)(C). 
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most  individuals  imdertake.  The 
Agencies  are  not  convinced  that  the 
importance,  complexity,  or  size  of  a 
transaction  should  affect  a 
determination  as  to  whether  the 
transaction  is  financial  in  nature.  On  the 
other  hand,  real  estate  transactions  often 
are  entered  into,  at  least  in  part,  for 
investment  purposes.  To  that  extent, 
real  estate  transactions  do  have  some 
aspects  of  a  financial  transaction.  The 
Agencies  seek  conunent  on  the  above 
issues. 

3.  Arguments  of  the  NAR 

As  noted,  the  NAR  has  asked  that  the 
Agencies  not  authorize  real  estate 
brokerage  activities.  The  NAR  makes 
four  principal  contentions  in  support  of 
its  position.  First,  the  NAR  notes  that 
the  GLB  Act  does  not  specifically 
authorize  FHCs  to  engage  in  real  estate 
brokerage.  Although  this  contention  is 
true,  the  GLB  Act  also  authorizes  each 
Agency  to  supplement  the  statutory 
activities  list  with  additional  activities 
that  it  determines,  in  consultation  with 
the  other  Agency,  to  be  financial  in 
nature  or  incidental  to  a  financial 
activity.  The  NAR  points  out  that  the 
GLB  Act  specifically  prohibits  financial 
subsidiaries  from  engaging  in  real  estate 
investment  and  development  activities, 
but  this  prohibition  by  its  terms  does 
not  apply  to  FHCs  or  to  real  estate 
brokerage  activities. 

Second,  the  NAR  suggests  that  it 
woidd  be  inappropriate  for  the  Board 
now  to  permit  FHCs  to  provide  real 
estate  brokerage  services  because  the 
Board  prohibited  bank  holding 
companies  from  acting  as  a  real  estate 
broker  in  1972.  As  noted  above,  the 
Board's  1972  decision  on  real  estate 
brokerage  was  made  pursuant  to  the 
former  "closely  related  to  banking" 
standard;  the  GLB  Act  now  authorizes 
the  Board  to  approve  any  activity  that  is 
"financial  in  nature"  or  "incidental  to  a 
financial  activity."  The  plain  meaning 
of  and  legislative  history  behind  the 
"financial"  and  "incidental  to 
financial"  standards  suggest  that 
Congress  intended  the  new  standards  to 
be  significantiy  broader  than  the  old 
"closely  related  to  banking"  test. 
Furthermore,  the  financial  services 
environment  has  changed  significantiy 
in  the  past  30  years,  and  what  may  have 
been  an  inappropriate  activity  for  bank 
holding  companies  in  the  early  1970s 
may  be  appropriate  for  the  diversified 
FHCs  of  die  early  21st  century. 

Third,  the  NAR  claims  that  real  estate 
brokerage  is  a  commercial  activity  and 
not  a  financial  activity.  Finally,  the  NAR 
argues  that  the  Agencies  should  delay 
finding  real  estate  brokerage  to  be  a 
permissible  activity  until  such  time  as 


FHCs  gain  experience  in  conducting  the 
various  other  new  activities  authorized 
by  the  GLB  Act. 

The  Agencies  seek  comment  on 
whether  real  estate  brokerage  is  an 
activity  that  is  financial  in  nature  or 
incidental  to  a  financial  activity.  In 
addition,  the  Agencies  seek  comment  on 
the  particidar  argiunents  advanced  by 
die  NAR. 

B.  Real  Estate  Management  Services 

Real  estate  management  is  the 
business  of  providing  for  others  day-to- 
day management  of  real  estate.  Day-to- 
day management  of  real  estate  coidd 
include  procuring  tenants;  negotiating 
leases;  maintaining  security  deposits; 
billing  and  collecting  rent  payments; 
providing  periodic  accountings  for  such 
payments;  making  principal,  interest, 
insurance,  tax,  and  utilities  payments; 
and  generally  overseeing  inspection, 
maintenance,  and  upkeep  of  real 
property.  Real  estate  management 
generally  does  not  involve  purchasing, 
selling,  or  owning  real  estate  as 
principal.  Although  some  states  do  not 
subject  real  estate  managers  to  special 
licensing  laws  or  regulations,  real  estate 
managers  in  other  states  are  subject  to 
the  same  state  licensing  laws  and 
regidations  that  apply  to  real  estate 
brokers. 

The  Board  first  proposed  allowing 
bank  holding  companies  to  provide 
property  management  services  in 
1971.31  For  a  variety  of  reasons, 
however;  including  the  substantial 
volume  of  negative  public  comment 
received  on  the  proposal,  the  Board 
determined  in  1972  that  property 
management  was  not  closely  related  to 
banking  for  purposes  of  the  BHC  Act.  32 
Similarly,  the  OCC  has  not  permitted 
national  banks  to  engage  in  general  real 
estate  management.^^ 

The  Agencies  have  some  doubts  as  to 
whether  all  aspects  of  real  estate 
management  are  financial  in  nature  or 
incidental  to  a  financial  activity.  The 
Agencies  also  are  concerned  that  certain 
forms  of  real  estate  management  appear 
to  resemble  more  closely  day-to-day 
operation  of  a  commercial  enterprise 
than  serving  as  the  intermediary 
between  the  owners  and  users  of  real 
estate.  Nevertheless,  for  the  reasons 
discussed  below,  the  Agencies  believe 


"  See  36  FR  18427  (Sept.  7,  1971). 

«  12  CFR  225.126(g);  58  Federal  Reserve  Bulletin 
652  (1972).  As  part  of  the  1987  Proposal,  the  Board 
proposed  authorizing  a  bank  holding  company  to 
provide  real  estate  management  services  in 
connection  with  real  estate  in  which  the  bank 
holding  company  had  an  interest.  See  52  FR  543 
(Nov.  4,  1987);  see  also  50  FR  4519  (Jan.  31,  1985). 
As  noted  above,  the  Board  never  finalized  this 
proposed  rule. 

"  See  OCC  Interpretive  Letter  No.  238,  supra. 


that  they  should  seek  public  comment 
on  (i)  what  activities  are  included 
within  real  estate  management  and  (ii) 
which  of  these  activities,  if  any,  are 
financial  in  natiu^  or  incidental  to  a 
financial  activity  within  the  meaning  of 
section  4(k)(l)(A)  of  die  BHC  Act  and 
section  5136A(a)(2)(A)(i)  of  die  Revised 
Statutes. 

1.  General  "Financial  in  Nature  or 
Incidental"  Analysis 

Neither  the  OCC  nor  state  banking 
departments,  to  the  Agencies' 
knowledge,  have  permitted  banks  to 
provide  general  real  estate  management 
services.  Thrift  holding  companies 
(including  non-unitary  thrift  holding 
companies)  and  thrift  service 
corporation  subsidiaries,  however,  have 
been  permitted  to  maintain  and  manage 
real  estate.^*  In  addition,  as  noted 
above,  banking  organizations  have  long 
been  engaged  in  a  variety  of  real  estate- 
related  activities.  Moreover,  some 
(though  not  all)  real  estate  management 
activities  appear  to  be  functionally  and 
operationally  similar  to  various  other 
activities  that  banks  and  bank  holding 
companies  currentiy  engage  in.  For 
example,  collecting  rental  payments; 
maintaining  security  deposits;  making 
principal,  interest,  taxes,  and  insinance 
payments;  and  providing  periodic 
accoimtings  are  functionally  similar  to 
collecting  loan  or  lease  payments, 
disbursing  escrow  payments,  and 
performing  related  accountings.  In 
addition,  banks  and  bank  holding 
companies  have  a  long  history  of 
managing  real  estate  assets  that  are  part 
of  trust  estates,  that  are  used  by  the 
banking  organization  in  its  own 
operations,  or  that  are  acquired  as  a 
result  of  foreclosure.  35 

As  noted  above,  in  determining 
whether  an  activity  is  financial  in 
nature  or  incidental  to  a  financial 
activity,  the  GLB  Act  instructs  the  Board 
and  the  Secretary  to  consider  whether 
the  activity  is  necessary  or  appropriate 
to  allow  FHCs  or  banks,  respectively,  to 
compete  effectively  with  other  financial 
services  companies  operating  in  the 
United  States.  The  ABA  has  contended 
that  competitive  considerations  support 
a  determination  to  allow  FHCs  and 
financial  subsidiaries  to  provide  real 
estate  management  services.  The 
Agencies  solicit  comment  on  the  extent 
to  which  financial  services  companies 


"  See  12  CFR  559.4(e)(3).  584.2-1  (b)(8). 

^5  See.  e.g..  OCC  Interpretive  Letter  No.  238. 
supra:  OCC  Interpretive  Letter  No.  355,  reprinted  in 
11985-1987  Transfer  Binder)  Fed.  Banking  L.  Rep. 
(OCH)  1  85,525  (Dec.  10,  1985);  Bancorp  Hawaii. 
Inc..  71  Federal  Reserve  Bulletin  168. 168  n.2 
(1985);  United  S4issouri  Bancshares.  Inc..  64 
Federal  Reserve  Bulletin  415. 417  (1978). 


312 


Federal  Register /Vol.  66,  No.  2  /  Wednesday.  January  3,  2001  /  Proposed  Rules 


provide  real  estate  management  services 
in  the  United  States  and  on  whether 
permitting  FHCs  and  financial 
subsidiaries  to  provide  real  estate 
management  services  would  help  ensure 
competitive  equity  between  FHCs  and 
financial  subsidiaries  and  other 
financial  firms. 

The  same  laws  that  would  operate  to 
mitigate  potential  adverse  effects  in  the 
real  estate  brokerage  context  also  would 
help  to  alleviate  adverse  effects  in  the 
provision  of  real  estate  management 
services.  The  Agencies  solicit  conunent 
on  the  potential  adverse  effects  of 
allowing  FHCs  and  financial 
subsidiaries  to  act  as  a  real  estate 
manager  and  whether  special 
restrictions  are  necessary  to  mitigate 
those  adverse  effects. 

Permitting  FHCs  and  financial 
subsidiaries  to  engage  in  real  estate 
management  activities  does  not  appear 
to  present  significant  risks  to  those 
organizations  or  their  depository 
institution  affiliates.  The  proposed  rules 
would  ensure  that  the  authorized  real 
estate  management  services  are  agency 
services  only  and  that  FHCs  and 
financial  subsidiaries  take  no  principal 
risk  in  connection  with  real  estate  that 
they  manage.  The  Agencies  recognize, 
however,  that  engaging  in  property 
management  may  increase  the 
operational,  legal,  and  reputational  risks 
faced  by  a  FHC  or  financial  subsidiary. 
Accordingly,  the  Agencies  seek 
comment  on  the  nature  and  extent  of 
these  risks. 

2.  Real  Estate  Management  as  a 
Statutorily  Listed  Financial  Activity 

The  ABA  has  argued  that  the 
Agencies  should  find  that  real  estate 
management  is  part  of  the  listed 
financial  activity  of  "[Ijending, 
exchanging,  transferring,  investing  for 
others  or  safeguarding  financial  assets 
other  than  money  or  securities.  "^^  If  the 
Agencies  were  to  conclude  that  real 
estate  is  a  financial  asset,  this  argument 
would  have  some  textual  appeal.  Real 
estate  management  could  be  viewed,  in 
part,  as  a  form  of  safeguarding  real 
estate. 

The  ABA  also  has  argued  that  the 
Agencies  should  find  that  real  estate 
management  services  are  part  of  the 
listed  financial  activity  of  "[a]rranging, 
effecting,  or  facilitating  financial 
transactions  for  the  account  of  third 
parties."  ^^  Part  of  the  role  of  a  property 
manager  does  involve  the  facilitation  of 
financial  transactions:  For  example, 
maintenance  of  security  deposits, 
collection  of  rent  payments,  and 


»>12  U.S.C  1843(k)(SKB)(i).  24a(b)(3)(A). 
"  12  U.S.C  1843(k)(5HB)(iii).  24a(b)(3HC). 


distribution  of  principal,  interest, 
insurance,  tax,  and  utility  payments. 
Property  management  also,  however, 
appears  to  have  components  that  go 
beyond  the  facilitation  of  financial 
transactions.  The  Agencies  seek 
comment  on  the  above  issues. 

C.  Description  of  the  Proposed  Rules 

1.  Real  Estate  Brokerage 

The  proposed  rules  authorize  FHCs 
and  financial  subsidiaries  to  provide 
real  estate  brokerage  services  and 
include  examples  of  the  sorts  of 
activities  that  the  Agencies  consider  to 
be  included  within  real  estate  brokerage. 
The  Agencies  seek  conunent  on  whether 
any  final  rules  should  provide  further 
guidance  regarding  the  scope  of 
activities  that  are  included  within  real 
estate  brokerage. 

Importantly,  the  proposed  rules  also 
contain  restrictions  designed  to  ensure 
that  a  FHC  or  financial  subsidiary,  when 
acting  as  a  real  estate  broker,  serves  only 
as  an  intermediary  between  buyers  and 
sellers  (or  lessees  and  lessors)  and  does 
not  otherwise  become  impermissibly 
involved  in  the  underlying  real  estate 
transaction.  In  particular,  the  proposed 
rules  make  clear  that  they  do  not 
authorize  a  FHC  or  financial  subsidiary 
to  (i)  invest  in  or  develop  real  estate;  or 
(ii)  take  title  to,  acquire,  or  hold  an 
ownership  interest  in  any  real  estate 
that  is  the  subject  of  the  company's  real 
estate  brokerage  services. 

The  Agencies  understand  that  many 
real  estate  brokers  offer  employee 
relocation  services  to  their  corporate 
clients.  Certain  fundamental  employee 
relocation  services — assisting  a  client's 
transferred  employees  to  sell  their 
existing  homes,  buy  homes  in  their 
destination  locations,  and  obtain 
mortgage  financing  for  their  new  home 
purchases — appear  to  be  forms  of  real 
estate  brokerage  or  ciurenUy  permissible 
financial  activities. 

Other  employee  relocation  activities 
seem  less  obviously  a  pari  of  real  estate 
brokerage  or  otherwise  financial  in 
nature.  For  example,  a  real  estate  broker 
providing  employee  relocation  services 
often  commits  to  purchase  any  home 
owned  by  one  of  its  client's  transferred 
employees  at  a  fixed  price  if  the  broker 
fails  to  sell  the  home  within  a  certain 
time  period.  The  Agencies  believe  that 
such  services  may  be  incidental  to  real 
estate  brokerage  if  the  homes  piut^hased 
by  the  broker  are  sold  within  a  short 
time  period,  the  broker's  total  holdings 
of  unsold  real  estate  do  not  exceed  some 
threshold  amount,  and  the  broker  only 
purchases  unsold  real  estate  in 
connection  with  providing  bona  fide 
employee  relocation  services  to 


customers  {not  for  the  purpose  of 
speculating  on  the  price  of  real  estate). 
The  Agencies  also  imderstand  that 
employee  relocation  services  often 
include  assisting  transferred  employees 
to  move  household  goods  to  their 
destination  locations  and  assisting  the 
spouses  of  transferred  employees  to  find 
employment  in  their  destination 
locations. 

The  Agencies  request  information  on 
the  kinds  of  employee  relocation 
services  that  real  estate  brokers 
currently  provide.  The  Agencies  also 
seek  comment  on  whether  to  permit 
FHCs  or  financial  subsidiaries:  (i)  To 
provide  employee  relocation  services  as 
part  of  real  estate  brokerage  or 
otherwise;  (ii)  to  purchase  residential 
real  estate  in  connection  with  providing 
employee  relocation  services  and,  if  so, 
what  conditions  or  limits  should  apply 
to  such  real  estate  purchases;  and  (iii)  to 
assist  transferred  employees  to  move 
their  household  goods  and  to  assist  the 
spouses  of  transferred  employees  to  find 
employment  in  connection  with 
providing  employee  relocation  services. 

2.  Real  Estate  Management 

The  proposed  rules  authorize  FHCs 
and  financial  subsidiaries  to  provide 
real  estate  management  services  and 
include  examples  of  the  sorts  of 
activities  that  the  Agencies  consider  to 
be  included  within  real  estate 
management. 

The  ABA  has  suggested  that  the 
Agencies'  definition  of  real  estate 
management  should  include  any 
activities  that  may  be  defined  as  "real 
estate  management"  under  any  state 
law.  The  Agencies  generally  are 
reluctant  to  delegate  to  state  legislatures 
any  determinations  regarding  the  scope 
of  permissible  activities  for  federally 
regulated  banking  organizations. 
Nevertheless,  the  Agencies  specifically 
solicit  comment  on  whether  real  estate 
management  activities  should  be 
defined  explicitly  to  include  any 
activities  that  are  defined  as  "real  estate 
management"  upder  state  law.  The 
Agencies  also  request  comment  more 
generally  on  whether  any  final  rules 
should  contain  further  guidance 
regarding  the  scope  of  activities  that  are 
included  within  real  estate 
management. 

The  proposed  rules  contain 
restrictions  designed  to  ensure  that  a 
FHC  or  financial  subsidiary,  when 
providing  real  estate  management 
services,  acts  only  in  an  agency  capacity 
as  an  intermediary  between  the  owners 
and  users  of  real  estate.  In  particular, 
the  proposed  rules  make  clear  that  real 
estate  management  does  not  include  (i) 
investing  in  or  developing  real  estate;  or 
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(ii)  taking  title  to,  acquiring,  or  holding 
an  ownership  interest  in  any  real  estate 
that  the  FHC  or  financial  subsidiary 
manages.  In  light  of  these  exclusions, 
the  Agencies  request  comment  on 
whether  real  estate  managers  receive 
compensation  in  the  form  of  an  equity 
or  equity-like  interest  in  the  managed 
real  estate  and,  if  so,  whether  the 
Agencies  should  prevent  FHCs  that 
engage  in  real  estate  management  from 
receiving  compensation  in  this  form. 

The  proposed  rules  also  prevent  a 
FHC  or  financial  subsidiary  that 
provides  real  estate  management 
services  from  itself  repairing  or 
maintaining  the  managed  real  estate. 
The  Agencies  have  doubts  as  to  whether 
repair  and  maintenance  of  real  estate  are 
activities  that  are  financial  in  nature  or 
incidental  to  a  financial  activity.  The 
proposed  rules  allow  a  FHC  or  financial 
^  subsidiary,  however,  to  arrange  for  a 
third  party  to  provide  these  services. 
The  Agencies  request  comment  on 
whether  FHCs  and  financial  subsidiaries 
should  be  limited  in  their  authority  to 
engage  in  any  other  aspects  of  real  estate 
management. 

The  Agencies  also  seek  comment  on 
whether  they  should  draw  any 
distinctions  between  the  management  of 
single-family  housing,  multi-fam'ily 
housing,  office  buildings,  institutional 
buildings  (hotels,  hospitals,  etc.), 
commercial  and  industrial  properties, 
and  farms.  In  addition,  the  Agencies 
solicit  comment  on  whether  real  estate 
management  should  include 
management  of  the  air  rights  above  and 
the  oil  and  mineral  rights  beneath 
particular  parcels  of  land.  As  noted 
above,  the  Agencies  are  concerned  that 
certain  forms  of  real  estate  management 
may  more  closely  resemble  day-to-day 
operation  of  a  commercial  enterprise 
than  serving  as  the  intermediary 
between  the  owners  and  users  of  real 
estate. 

Plain  Language 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  In  light  of  this 
requirement,  the  Board  has  sought  to 
present  its  proposed  rule  in  a  simple 
and  straightforward  maimer  and  has 
included  in  the  rule  examples  of 
activities  that  would  be  permissible 
under  the  proposed  rule.  The  Board 
invites  comments  on  whether  there  are 
additional  steps  the  Board  could  take  to 
make  the  proposed  rule  easier  to 
imderstand. 

Regulatory  Flexibility  Act 

F*ursuant  to  section  605(b)  of  the 
[Regulatory  Flexibility  Act,  the  Agencies 


certify  that  the  proposed  rules  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regiilatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  proposed  rules  would  remove 
regulatory  restrictions  on  financial 
holding  companies  and  financial 
subsidiaries  of  national  banks  by 
permitting  them  to  engage  in  real  estate 
brokerage  and  real  estate  management 
activities.  The  proposed  rules  would 
apply  to  all  financial  holding  companies 
and  national  bank  financial  subsidiaries, 
regardless  of  their  size.  The  proposed 
rules  should  enhance  the  ability  of 
financial  holding  companies  and 
financial  subsidiaries,  including  small 
financial  holding  companies  and 
financial  subsidiaries,  to  compete  with 
other  providers  of  financial  services  in 
the  United  States  and  to  respond  to 
technological  and  other  changes  in  the 
marketplace  in  which  they  compete. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A.l),  the 
Board  has  reviewed  the  proposed  rule 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  proposed  rule. 


List  of  Subjects 

12  CFR  Part  225 

Administrative  practice  and 
procedures.  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  1501 

Administrative  practice  and 
procediue.  National  Banks,  Reporting 
and  recordkeeping  requirements. 

Federal  Reserve  System 

12  CFR  Chapter  II 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  225  of  chapter  II,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  {REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818. 
182B{o),  18311.  1831p-l,  1843(c)(8),  1843(k), 


1844(b).  1972(1).  3106,  3108,  3310,  3331- 
3351,  3907.  and  3909. 

2.  Section  225.86(d),  published  at  65 
FR  80740,  December  22,  2000,  is 
amended  by  adding  new  paragraphs 
(d)(2)  and  (d)(3)  to  read  as  follows: 

§  225.86    What  activities  are  permissible  for 
financial  holding  companies? 

***** 

(d)'  •  * 

(2)  Real  estate  brokerage. 

(i)  Providing  real  estate  brokerage 
services,  including,  among  other  diings, 
acting  as  an  agent  for  a  buyer,  seller, 
lessor,  or  lessee  of  real  estate;  listing  and 
advertising  real  estate;  providing  advice 
in  connection  with  a  real  estate 
purchase,  sale,  exchange,  lease,  or  rental 
transaction;  bringing  together  parties 
interested  in  consmnmating  such  a  real 
estate  transaction;  and  negotiating  on 
behalf  of  such  parties  a  contract  relating 
to  such  a  real  estate  transaction. 

(ii)  In  providing  real  estate  brokerage 
services,  a  financial  holding  company 
may  not: 

(A)  Invest  in  or  develop  real  estate  as 
principal:  or 

(B)  Take  title  to,  acquire,  or  hold  any 
ownership  interest  in  real  estate 
brokered  by  the  company. 

(3)  Real  estate  management. 

(i)  Providing  real  estate  management 
services,  including,  among  other  things, 
procuring  tenants;  negotiating  leases; 
maintaining  security  deposits;  billing 
and  collecting  rent  payments;  providing 
periodic  accoimtings  for  such  payments; 
making  principal,  interest,  insurance, 
tax,  and  utility  payments;  and  generally 
overseeing  the  inspection,  maintenance, 
and  upkeep  of  real  estate. 

(ii)  In  providing  real  estate 
management  services,  a  financial 
holding  company  may  not; 

(A)  Invest  in  or  develop  real  estate  as 
principal; 

(B)  Take  title  to,  acquire,  or  hold  any 
ownership  interest  in  real  estate 
managed  by  the  company:  or 

(C)  Directly  or  indirectly  maintain  or 
repair  teal  estate  managed  by  the 
company  (but  may  arrange  for  a  third 
party  to  provide  these  services). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  26,  2000. 
leimifer  J.  Johnson. 
Secretary  of  the  Board. 

Department  of  the  Treasury 

12  CFR  Chapter  XV 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  1501  of  chapter  XV,  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 
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PART  1501— FINANCIAL 
SUBSIDIARIES 

1.  The  authority  citation  for  part  1501 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24a. 

2.  Section  1501.2,  published  in  an 
interim  rule  in  this  issue  of  the  Federal 
Register,  is  amended  by  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

1S01.2    What  activities  has  the  Secretary 
determined  to  be  financial  in  nature  or 
incidental  to  a  financial  activity? 

(a)*  *  • 

(b)  Real  estate  brokerage. 

(1)  Providing  real  estate  brokerage 
services,  including,  among  other  things, 
acting  as  an  agent  for  a  buyer,  seller, 
lessor,  or  lessee  of  real  estate;  listing  and 
advertising  real  estate;  providing  advice 
in  connection  with  a  real  estate 
purchase,  sale,  exchange,  lease,  or  rental 
transaction;  bringing  together  parties 
interested  in  consummating  such  a  real 
estate  transaction;  and  negotiating  on 
behalf  of  such  parties  a  contract  relating 
to  such  a  real  estate  transaction. 

(2)  In  providing  real  estate  brokerage 
services,  a  financial  subsidiary  may  not: 

(i)  Invest  in  or  develop  real  estate  as 
principal;  or 

(ii)  Take  title  to,  acquire,  or  hold  any 
ownership  interest  in  real  estate 
brokered  by  the  financial  subsidiary. 

(c)  Real  estate  management. 

(1)  Providing  real  estate  management 
services,  including,  among  other  things, 
procuring  tenants;  negotiating  leases; 
maintaining  seciuity  deposits;  bilkng 
and  collecting  rent  payments;  providing 
periodic  accoimtings  for  such  payments; 
making  principal,  interest,  insurance, 
tax,  and  utility  payments;  and  generally 
overseeing  the  inspection,  maintenance, 
and  upkeep  of  real  estate. 

(2)  In  providing  real  estate 
management  services,  a  financial 
subsidiary  may  not: 

(i)  Invest  in  or  develop  real  estate  as 
principal; 

(ii)  Take  title  to,  acquire,  or  hold  any 
ownership  interest  in  real  estate 
managed  by  the  financial  subsidiary;  or 

(iii)  Directly  or  indirectly  maintain  or 
repair  real  estate  managed  by  the 
financial  subsidiary  (but  may  arrange  for 
a  third  party  to  provide  these  services). 

Dated:  December  26,  2000. 
GregoBjr  A.  Baer, 

Assistant  Secretary  for  Financial  Institutions, 
Department  of  the  Treasury. 
[FR  Doc.  01-43  Filed  1-2-01;  8:45  am] 

BILUNG  CODE  6210-01-^ 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  369 

RIN  3220-AB49 

Use  of  the  Seal  of  the  Railroad 
Retirement  Board 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 

Board  (Board)  proposes  to  amend  its 
regulations  to  add  a  part  explaining 
when  use  of  the  Board's  seal  is 
permitted.  Federal  law  prohibits  the  use 
of  an  agency  seal  except  as  authorized 
by  regulation.  The  Board  currently  has 
no  such  regulation. 
DATE:  Comments  should  be  submitted 
on  or  before  March  5,  2001. 
ADDRESSES:  Any  comments  should  be 
submitted  to  the  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  IL  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dabado,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
(312)  751-4945,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Board  is  an 
independent  agency  in  the  executive 
branch  of  the  United  States  Government 
which  is  charged  with  the 
administration  of  the  Railroad 
Retirement  Act  (45  U.S.C.  231  et  seq.) 
and  the  Railroad  Unemployment 
Insiu^nce  Act  (45  U.S.C.  351  et  seq.). 
Use  of  agency  seals  is  governed  by  18 
U.S.C.  701  which  prohibits  the  me  of 
agency  seals  except  as  authorized  under 
r^iilations  made  pursuant  to  law.  This 
proscription  is  intended  to  protect  the 
public  against  the  use  of  a  recognizable 
assertion  of  authority  with  intent  to 
deceive  (U.S.  v.  Goeltz,  513  F.2d  193 
(C.A.  Utah  1975),  cert.  den.  423  U.S. 
830).  The  regulations  of  the  Railroad 
Retirement  Board  do  not  include 
provisions  for  the  authorization  of  use 
of  the  Agency's  seal.  The  Board 
proposes  to  add  Part  369  to  its 
regulations  to  explain  when  use  of  the 
Board's  seal  is  permitted. 

In  order  to  comply  with  the 
President's  June  1, 1998,  memorandiun 
directing  the  use  of  plain  language  for 
all  proposed  and  final  rulemaking,  the 
regulatory  paragraphs  introduced  by  the 
above  rule  changes  have  been  written  in 
plain  language. 

This  rule  concerns  agency 
management  and  is  not  a  regulation  as 
defined  In  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 


List  of  Subjects  in  20  CFR  Part  369 

Railroad  retirement.  Seals  and 
insignia. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  add  part  369  to  title 
20,  chapter  II  of  the  Code  of  the  Federal 
Regulations  to  read  as  follows: 

PART  369— USE  OF  THE  SEAL  OF  THE 
RAILROAD  RETIREMENT  BOARD 

Sec. 

369. 1  Unofficial  use  of  the  seal  of  the 
Railroad  Retirement  Board. 

369.2  Authority  to  grant  written  permission 
for  use  of  the  seal. 

369.3  Procedures  for  obtaining  permission 
to  use  the  seal. 

369.4  Inappropriate  use  of  the  seal. 

369.5  Penalty  for  misuse  of  the  seal. 

Authority:  18  U.S.C.  701;  45  U.S.C.  23lf. 

§  369.1     Unofficial  use  of  the  seal  of  the 
Railroad  Retirement  Board. 

Use  of  the  seal  of  the  Railroad 
Retirement  Board  for  non-agency 
business  is  prohibited  luiless 
permission  for  use  of  the  seal  has  been 
obtained  in  accordance  with  this  part. 

§369.2    Authority  to  grant  written 
permission  for  use  of  thm  seal. 

The  Board  hereby  delegates  authority 
to  grant  written  permission  for  the  use 
of  the  seal  of  the  Railroad  Retirement 
Board  to  the  Director  of  Administration. 

§369.3    Procedures  for  obtaining 
permission  to  use  ttte  seal. 

Requests  for  written  permission  to  use 
the  seal  of  the  Railroad  Retirement 
Board  shall  be  in  writing  and  shall  be  - 
directed  to  the  Director  of 
Administration  of  the  Railroad 
Retirement  Board.  The  request  should, 
at  a  TninimiiTn,  contain  the  following 
information: 

(a)  Name  and  address  of  the  requester. 

(b)  A  description  of  the  tjrpe  of 
activity  in  which  the  requester  is 
engaged  or  proposes  to  engage. 

(c)  A  statement  of  whether  the 
requester  considers  the  proposed  use  or 
imitation  to  be  commercial  or  non- 
commercial, and  why. 

(d)  A  brief  description  and  illustration 
or  sample  of  the  proposed  use,  as  well 
as  a  description  of  the  product  or 
service  in  connection  with  which  it  will 
be  used.  This  description  will  provide 
sufficient  detail  to  enable  the  Director  of 
Administration  to  determine  whether 
the  intended  use  of  the  seal  is  consistent 
with  the  interests  of  the  government. 

(e)  In  the  case  of  a  non-commercial 
use,  a  description  of  the  requesting 
organization's  fimction  and  purpose 
shall  be  provided. 
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i  369.4    inappropriate  Use  of  the  Seal. 

The  Railroad  Retirement  Board  shall 
not  grant  permission  for  use  of  the  seal 
in  those  instances  where  use  of  the  seal 
will  give  the  unintended  appearance  of 
Agency  endorsement  or  authentication. 
Situations  where  use  of  the  seal  of  the 
Railroad  Retirement  Board  would  be 
inappropriate  include,  but  are  not 
limited  to,  the  following  examples: 

(a)  A  consulting  firm  makes 
arrangements  with  a  railroad  to  conduct 
a  retirement  planning  seminar  for  its 
employees.  Included  in  the  material 
distributed  to  the  seminar  attendees  is  a 
booklet,  prepared  by  the  consulting 
firm,  which  displays  the  seal  of  the 
Railroad  Retirement  Board  on  the  cover 
and  contains  information  regarding 
benefits  payable  under  the  Railroad 
Retirement  Act. 

(b)  A  former  employee  of  the  Railroad 
Retirement  Board  owns  a  coffee  and 
donut  shop,  frequented  by  present  and 
past  railroad  workers.  Many  of  the 
shop's  customers  know  of  die  owner's 

♦prior  emplojnnent  with  the  Board  and 
frequently  ask  him  questions  related  to 
benefits  payable  imder  the  Railroad 
Unemployment  Insurance  and  Railroad 
Retirement  Acts.  The  shop  owner 
prepares  and  distributes  to  his 
customers  a  monthly  flyer  listing  benefit 
questions  presented  to  him  diuring  the 
month,  as  well  as  his  answers  to  the 
questions.  The  flyer  displays  the  seal  of 
the  Board. 

(c)  A  retired  railroad  employee  works 
part-time  in  a  train  hobby  shop.  The 
shop  owner,  at  the  former  railroad 
worker's  suggestion,  develops  and  sells 
items  such  as  coffee  mugs  and  computer 
mouse  pads  with  text  relevant  to 
benefits  paid  by  the  Raifroad  Retirement 
Board.  The  text  is  taken  from 
publications  issued  by  the  Railroad 
Retirement  Board.  The  merchandise  also 
bears  the  seal  of  the  Railroad  Retirement 
Board. 

§  396.5    Penalty  for  misuse  of  the  seal  of 
the  Railroad  Retirement  Board. 

Unauthorized  use  of  the  seal  of  the 
Railroad  Retirement  Board  may  result  in 
criminal  prosecution  under  applicable 
law. 

Dated:  December  14,  2000. 

By  Authority  of  the  Bo^d. 

For  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  01-137  Filed  1-2-01;  8:45  am] 
aiUJNGCOOC  7M6-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 06702-00] 
RIN  1545-AX94 

Determination  of  Basis  of  Partner's 
Interest;  Special  Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasmy. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  special 
rules  on  determination  of  basis  of 
partner's  interest  under  section  705  of 
the  Internal  Revenue  Code.  The 
proposed  regulations  are  necessary  to 
coordinate  sections  705  and  1032.  This 
document  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  April  3,  2001.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  3,  2001,  also 
must  be  received  by  April  3,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG- 106 702-00),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-106702-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.gov/tax_regs/ 
reglist.html.  The  public  hearing  will  be 
held  in  room  6718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Barbara 
MacMillan,  (202)  622-3050;  concerning 
submissions,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  Sonya  Cruse,  (202) 
622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

hi  Rev.  Rul.  99-57  (1999-51  I.R.B. 
678),  the  IRS  issued  guidance  with 
respect  to  the  tax  consequences  for  a 
partnership  and  a  corporate  partner 
where  the  corporate  partner  contributes 


its  own  stock  to  the  partnership,  and  the 
partnership  later  exchanges  the  stock 
with  a  third  party  in  a  taxable 
transaction.  Under  that  ruling,  section 
1032  will  protect  a  corporate  partner 
from  recognizing  gain  or  loss  (to  the 
extent  allocated  to  such  partner)  when 
the  partnership  exchanges  stock  of  the 
corporate  partner  in  a  taxable 
transaction.  The  ruling  also  concludes 
that,  under  section  705,  the  corporate 
partner  increases  its  basis  in  its 
partnership  interest  by  an  amount  equal 
to  its  share  of  the  gain  resulting  from  the 
partnership's  sale  or  exchange  of  the 
stock. 

In  situations  where  a  corporation 
acquires  an  interest  in  a  partnership  that 
holds  stock  in  that  corporation,  a 
section  754  election  is  not  in  effect  with 
respect  to  the  partnership  for  the  taxable 
year  in  which  the  corporation  acquires 
the  interest,  and  the  partnership  later 
sells  or  exchanges  the  stock,  it  may  be 
inconsistent  with  the  intent  of  section 
705  to  increase  the  basis  of  the 
corporation's  partnership  interest  by  the 
full  amount  of  the  gain  that  is  not 
recognized. 

For  instance,  assume  that  a 
corporation  (A)  purchases  a  50  percent 
interest  in  a  partnership  for  $100,000. 
The  partnership's  only  asset  is  A  stock 
with  a  basis  of  $100,000  and  a  value  of 
$200,000.  If  the  partnership  had  not 
made  a  section  754  election,  then  when 
the  partnership  disposes  of  the  property 
for  $200,000,  A  would  be  allocated 
$50,000  of  gain.  Under  section  1032,  the 
gain  allocated  to  A  would  not  be  subject 
to  tax.  If  A's  basis  in  the  partnership 
interest  were  increased  to  $150,000 
under  section  705(a)(1),  A  would 
recognize  a  corresponding  $50,000  loss 
(or  reduced  gain)  upon  a  subsequent 
sale  of  the  partnership  interest.  In  this 
situation,  it  would  be  inconsistent  with 
the  intent  of  section  705  to  increase  the 
basis  of  A's  partnership  interest  for  the 
gain  that  is  not  recognized.  To  do  so 
would  create  a  recognizable  loss  (or 
reduced  gain)  in  a  situation  where  no 
economic  loss  was  inciured  and  no 
offsetting  gain  had  previously  been 
recognized. 

Accordingly,  in  Notice  99-57  (1999- 
51  I.R.B.  692)',  the  IRS  announced  that 
it  intended  to  promiUgate  regulations 
imder  section  705  to  address  certain 
situations  where  a  corporation  acquires 
an  interest  in  a  partnership  that  holds 
stock  in  that  corporation,  and  a  section 
754  election  is  not  in  effect  with  respect 
to  the  partnership  for  the  taxable  year  in 
which  the  corporation  acquired  the 
interest.  The  IRS  annoimced  that  rules 
regarding  tiered-entity  structures  also 
would  be  included  in  the  regulations. 
The  IRS  requested  comments  as  to  the 
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appropriate  scope  of  the  regulations 
regarding  other  situations  where  the 
price  paid  for  a  partnership  interest 
reflects  built-in  gain  or  accrued  income 
items  that  will  not  be  subject  to  tax,  or 
built-in  loss  or  accrued  deductions  that 
will  be  permanently  denied,  when 
allocated  to  the  transferee  partner,  and 
the  partnership  has  not  made  an 
election  under  section  754.  No  formal 
comments  were  received. 

Explanation  of  Provisions 

As  discussed  in  Notice  99-57,  these 
proposed  regulations  are  being  issued  in 
order  to  prevent  inappropriate  increases 
or  decreases  in  the  adjusted  basis  of  a 
corporate  partner's  interest  in  a 
partnership  resulting  from  the 
partnership's  disposition  of  the 
corporate  partner's  stock. 

Tne  proposed  regulations  set  forth  a 
detailed  statement  of  the  purpose  for 
these  regidations  which  is  consistent 
with  the  discussion  in  Notice  99-57. 
The  proposed  regulations  then  provide 
a  specific  rule  implementing  this 
purpose  in  situations  where  a  corporate 
parbier  holds  a  direct  interest  in  a 
partnership  that  owns  stock  of  the 
corporate  partner.  This  rule  applies 
where  a  corporation  acquires  an  interest 
in  a  partnership  that  holds  stock  in  that 
corporation  (or  the  partnership 
subsequently  acquires  stock  in  that 
corporation  in  an  exchanged  basis 
transaction),  the  partnership  does  not 
have  an  election  under  section  754  in 
effect  for  the  year  in  which  the 
corporation  acquires  the  interest,  and 
the  partnership  later  sells  or  exchanges 
the  stock.  In  these  situations,  the 
increase  (or  decrease)  in  the 
corporation's  adjusted  basis  in  its 
partnership  interest  resulting  from  the 
sale  or  exchange  of  the  stock  equals  the 
amount  of  gain  (or  loss)  that  the 
corporate  partner  would  have 
recognized  (absent  the  application  of 
section  1032)  if,  for  the  taxable  year  in 
which  the  corporation  acquired  the 
interest,  a  section  754  election  had  been 
in  effect. 

The  purpose  of  these  proposed 
regulations  cannot  be  avoided  throiigh 
the  use  of  tiered  partnerships  or  other 
arrangements.  For  example,  the 
proposed  regidations  provide  that  if  a 
corporation  acquires  an  indirect  interest 
in  its  own  stock  through  a  chain  of  two 
or  more  partnerships  (either  where  the 
corporation  acquires  a  direct  interest  in 
a  partnership  or  where  one  of  the 
partnerships  in  the  chain  acquires  an 
interest  in  another  partnership),  and 
gain  or  loss  from  the  sale  or  exchange 
of  the  stock  is  subsequently  allocated  to 
the  corporation,  then  the  bases  of  the 
interests  in  the  partnerships  included  in 


the  chain  shall  be  adjusted  in  a  manner 
that  is  consistent  with  the  purpose  of 
the  proposed  regulations.  As  stated 
above,  the  proposed  regulations  include 
a  statement  describing  the  purpose  of 
these  regulations  which  is  intended  to 
guide  taxpayers  in  making  basis 
adjustments  in  the  tiered  partnership 
context.  In  addition,  the  proposed 
regulations  include  two  examples 
illustrating  the  basis  adjustments  that 
are  required  by  the  proposed  regulations 
where  a  corporation  acquires  an  indirect 
interest  in  its  own  stock  through  a  chain 
oftwo  or  more  partnerships. 

Proposed  Effective  Date 

The  regulations  shall  apply  to  gain  or 
loss  allocated  with  respect  to  sales  or 
exchanges  of  stock  occurring  after 
December  6, 1999. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  The  IRS  and  the 
Treasury  Department  request  comments 
on  the  clarity  of  the  proposed  rule  and 
how  it  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  3,  2001,  beginning  at  10  a.m., 
in  room  6718  of  the  Internal  Revenue 
Building.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  inunediate 
entrance  area  more  than  15  minutes 


before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  the 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
April  3,  2001. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Matthew  Lay  of 
the  Office  of  the  Associate  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  personnel  from 
other  offices  of  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES      • 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  niunerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 
1.705-2  also  issued  under  26  U.S.C.  705. 

*       *      * 

Par.  2.  Section  1.705-1  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

§  1 .705-1    Determination  of  tMsis  of 
partner's  interest 

(a)*  *  * 

(7)  For  basis  adjustments  necessary  to 
coordinate  sections  705  and  1032  in 
certain  situations  in  which  a 
corporation  directly  or  indirectly 
acquires  an  interest  in  a  partnership  that 
holds  stock  in  that  corporation,  see 
§1.705-2. 
*        •        •        •        * 

Par.  3.  Section  1.705-2  is  added  to 
read  as  follows: 
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§  1 .705-2    Basis  adjustments  coordinating 
sections  705  and  1032. 

(a)  Purpose.  This  section  is  intended 
to  prevent  inappropriate  increases  or 
decreases  in  the  adjusted  basis  of  a 
corporate  partner's  interest  in  a 
partnership  resulting  from  the 
partnership's  disposition  of  the 
corporate  partner's  stock.  The  rules 
imder  section  705  generally  are 
intended  to  preserve  equality  between 
the  adjusted  basis  of  a  partner's  interest 
in  a  partnership  (outside  basis)  and  such 
partner's  share  of  the  adjusted  basis  in 
partnership  assets  (inside  basis).  In  the 
situation  where  a  section  754  election 
was  not  in  effect  for  the  year  in  which 
the  partner  acquired  its  interest, 
however,  a  partner's  inside  basis  and 
outside  basis  may  not  be  equal.  In  this 
situation,  gain  or  loss  allocated  to  the 
partner  upon  disposition  of  the 
partnership  assets  that  is  attributable  to 
the  difference  between  the  adjusted 
basis  of  the  partnership  assets  absent  the 
section  754  election  and  the  adjusted 
basis  of  the  partnership  assets  had  a 
section  754  election  been  in  effect 
generally  will  result  in  an  adjustment  to 
the  basis  of  the  partner's  interest  in  the 
partnership  under  section  705(a).  Such 
gain  (or  loss)  therefore  generally  will  be 
offset  by  a  corresponding  decrease  in 
the  gain  or  increase  in  the  loss  (or 
increase  in  the  gain  or  decrease  in  the 
loss)  upon  the  subsequent  disposition 
by  the  partner  of  its  interest  in  the 
partnership. 

Where  such  a  difference  exists  with 
respect  to  stock  of  a  corporate  partner 
that  is  held  by  the  partnership,  gain  or 
loss  from  the  disposition  of  corporate 
partner  stock  attributable  to  the 
difference  is  not  recognized  by  the 
corporate  partner  imder  section  1032. 
To  adjust  the  basis  of  the  corporate 
partner's  interest  in  the  partnership  for 
this  unrecognized  gain  or  loss  would 
not  be  appropriate  because  it  would 
create  an  opportunity  for  the  recognition 
of  taxable  gain  or  loss  on  a  subsequent 
disposition  of  the  partnership  interest 
where  no  economic  gain  or  loss  has  - 
been  incurred  by  the  corporate  partner 
and  no  corresponding  taxable  gain  or 
loss  had  previously  been  allocated  to 
the  corporate  partner  by  the  partnership. 

(b)  Single  partnership— (1)  Required 
adjustments.  This  paragraph  (b)  applies 
in  situations  where  a  corporation 
acquires  an  interest  in  a  partnership  that 
holds  stock  in  that  corporation  (or  the 
partnership  subsequently  acquires  stock 
in  that  corporation  in  an  exchanged 
basis  transaction),  the  partnership  does 
not  have  an  election  under  section  754 
in  effect  for  the  year  in  which  the 
corporation  acquires  the  interest,  and 
the  partnership  later  sells  or  exchanges 


the  stock.  In  these  situations,  the 
increase  (or  decrease)  in  the 
corporation's  adjusted  basis  in  its 
partnership  interest  resulting  from  the 
sale  or  exchange  of  the  stock  equals  the 
amount  of  gain  (or  loss)  that  the 
corporate  partner  would  have 
recognized  (absent  the  application  of 
section  1032)  if,  for  the  year  in  which 
the  corporation  acquired  the  interest,  a 
section  754  election  had  been  in  effect. 

(2)  Example.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example,  (i)  A,  B,  and  C  form  equal 
partnership  PRS.  Each  partner  contributes 
S30,000  in  exchange  for  its  partnership 
interest.  PRS  has  no  liabilities.  PRS 
purchases  stock  in  corporation  X  for  $30,OQO, 
which  appreciates  in  value  to  $120,000.  PRS 
also  purchases  inventory  for  $60,000,  which 
appreciates  in  value  to  $150,000.  A  sells  its 
interest  in  PRS  to  X  for  $90,000  in  a  year  for 
which  an  election  under  section  754  is  not 
in  effect.  PRS  later  sells  the  X  stock  for 
$150,000.  PRS  realizes  a  gain  of  $120,000  on 
the  sale  of  the  X  stock.  X's  share  of  the  gain 
is  $40,000.  Under  section  1032,  X  does  not 
recognize  its  share  of  the  gain. 

(ii)  Normally,  X  would  be  entitled  to  a  $40 
increase  in  the  basis  of  its  PRS  interest  for 
its  allocable  share  of  PRS's  gain  from  the  sale 
of  the  X  stock,  but  a  special  rule  applies  in 
this  situation.  If  a  section  754  election  had 
been  in  effect  for  the  year  in  which  X 
acquired  its  interest  in  PRS,  X  would  have 
been  entitled  to  a  basis  adjustment  under 
section  743(b)  of  $60,000  (the  excess  of  X's 
basis  for  the  transferred  partnership  interest 
over  X's  share  of  the  adjusted  basis  to  PRS 
of  PRS's  property).  See  §  1.743-l(b).  Under 
§  1.755-l(b),  the  basis  adjustment  under 
section  743(b)  would  have  been  allocated 
$30,000  to  the  X  stock  (the  amount  of  the 
gain  that  would  have  been  allocated  to  X 
from  the  hypothetical  sale  of  the  stock),  and 
$30,000  to  the  inventory  (the  amount  of  the 
gain  that  would  have  been  allocated  to  X 
from  the  hypothetical  sale  of  the  inventory). 

(iii)  If  a  section  754  election  had  been  in 
effect  for  the  year  in  which  X  acquired  its 
interest  in  PRS,  the  amount  of  gain  that  X 
would  have  recognized  upon  PRS's 
disposition  of  X  stock  (absent  the  application 
of  section  1032)  would  be  $10,000  (X's  share 
of  PRS's  gain  from  the  stock  sale,  $40,000. 
minus  the  amount  of  X's  basis  adjustment 
under  section  743(b),  $30,000).  See  §  1.743- 
l(j).  Accordingly,  the  increase  in  the  basis  of 
X's  interest  in  PRS  is  $10,000. 

(c)  Tiered  partnerships  and  other 
arrangements — (1)  Required 
adjustments.  The  purpose  of  these 
proposed  regulations  as  set  forth  in 
paragraph  (a)  of  this  section  cannot  be 
avoided  through  the  use  of  tiered 
partnerships  or  other  arrangements.  For 
example,  if  a  corporation  acquires  an 
indirect  interest  in  its  own  stock 
through  a  chain  of  two  or  more 
partnerships  (either  where  the 
corporation  acquires  a  direct  interest  in 


a  partnership  or  where  one  of  the 
partnerships  in  the  chain  acquires  an 
interest  in  another  partnership),  and 
gain  or  loss  from  the  sale  or  exchange 
of  the  stock  is  subsequently  allocated  to 
the  corporation,  then  the  bases  of  the 
interests  in  the  partnerships  included  in 
the  chain  shall  be  adjusted  in  a  maimer 
'  that  is  consistent  with  the  purpose  of 
this  section. 

(2)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1 .  Acquisition  of  upper-tier 
partnersiiip  interest  by  corporation,  (i)  A,  B, 
and  C  form  a  partnership  (UTP),  with  each 
partner  contributing  $25,000.  UTP  and  D 
form  a  partnership  (LTP).  UTP  contributes 
$75,000  in  exchange  for  its  interest  in  LTP. 
and  D  contributes  $25,000  in  exchange  for 
Ds  interest  in  LTP.  Neither  UTP  nor  LTP  has 
any  liabilities.  LTP  purchases  stock  in 
corporation  E  for  $100,000.  which 
appreciates  in  value  to  $1,000,000.  C  sells  its 
interest  in  UTP  to  E  for  $250,000  in  a  year 
for  which  an  election  under  section  754  is 
not  in  effect  for  UTP  or  LTP.  LTP  later  sells 
the  E  stock  for  $2,000,000.  LTP  realizes  a 
$1,900,000  gain  on  the  sale  of  the  E  stock. 
UTP's  share  of  the  gain  is  $1,425,000,  and  E's 
share  of  the  gain  is  $475,000.  Under  section 
1032,  E  does  not  recognize  its  share  of  the 
gain. 

(ii)  With  respect  to  the  Ijasis  of  UTP's 
interest  in  LTP,  if  all  of  the  gain  from  the  sale 
of  the  E  stock  (including  E's  share)  were  to 
increase  the  basis  of  UTP's  interest  in  LTP. 
UTP's  basis  in  such  interest  would  be 
$1,500,000  ($75,000  +  $1,425,000).  The  fair 
market  value  of  UTPs  interest  in  LTP  is 
$1,500,000.  Because  UTP  did  not  have  a 
section  754  election  in  effect  for  the  taxable 
year  in  which  E  acquired  its  interest  in  UTP, 
UTP's  basis  in  the  LTP  interest  does  not 
reflect  the  purchase  price  paid  bv  E  for  its 
interest.  Increasing  the  basis  of  IJTP's  interest 
in  LTP  by  the  full  amount  of  the  gain  that   . 
would  be  recognized  (in  the  absence  of 
section  1032)  on  the  sale  of  the  E  stock 
preserves  the  conformity  between  UTP's 
inside  basis  and  outside  basis  with  respect  to 
LTP  [i.e..  UTP's  share  of  LTP's  cash  is  equal 
to  $1,500,000,  and  LITPs  basis  in  the  LTP 
interest  is  $1,500,000)  and  appropriately 
would  cause  UTP  to  recognize  no  gain  or  loss 
on  the  sale  of  UTP's  interest  in  LTP 
immediately  after  the  sale  of  the  E  stock. 
Accordingly,  increasing  the  basis  of  UTP's 
interest  in  LTP  by  the  entire  amount  of  gain 
allocated  to  UTP  (including  Es  share)  from 
LTP's  sale  of  the  E  stock  is  consistent  with 
the  purpose  of  this  section.  The  $1,425,000 
of  gain  allocated  by  LTP  to  UTP  will  increase 
the  adjusted  basis  of  UTP's  interest  in  LTP 
under  section  705(a)(1).  The  basis  of  UTP's 
interest  in  LTP  immediately  after  the  sale  of 
the  E  stock  is  $1 .500,000. 

(iii)  With  respect  to  the  basis  of  E's  interest 
in  UTP.  if  E's  share  of  the  gain  allocated  to 
UTP  and  then  to  E  were  to  increase  the  basis 
of  E's  interest  in  UTP.  E's  basis  in  such 
interest  would  be  $725,000  ($250,000  + 
$475,000)  and  the  fair  market  value  of  such 
interest  would  be  $500,000,  so  that  E  would 
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recognize  a  loss  of  $225,000  if  E  sold  its 
interest  in  DTP  immediately  after  LTP's 
disposition  of  the  E  stock.  It  would  be 
inappropriate  for  E  to  recognize  a  taxable  loss 
of  $225,000  upon  a  disposition  of  its  interest 
in  UTP  because  E  would  not  incur  an 
economic  loss  in  the  transaction,  and  E  did 
not  recognize  a  taxable  gain  upon  LTP's 
disposition  of  the  E  stock  that  appropriately 
would  be  offset  by  a  taxable  loss  on  the 
disposition  of  its  interest  in  UTP. 
Accordingly,  increasing  E's  basis  in  its  UTP 
interest  by  the  entire  amount  of  gain 
allocated  to  E  from  the  sale  of  the  E  stock  is 
not  consistent  with  the  purpose  of  this 
section.  (Conversely,  because  A  and  B  were 
allocated  taxable  gain  on  the  disposition  of 
the  E  stock,  it  would  be  appropriate  to 
increase  A's  and  B's  bases  in  their  respective 
interests  in  UTP  by  the  full  amount  of  the 
gain  allocated  to  them.) 

(iv)  The  appropriate  basis  adjustment  for 
E's  interest  in  UTP  upon  the  disposition  of 
the  E  stock  by  LTP  can  be  determined  as  the 
amount  of  gain  that  E  would  have  recognized 
(in  the  absence  of  section  1032)  upon  the  sale 
by  LTP  of  the  E  stock  if  both  UTP  and  LTP 
had  made  section  754  elections  for  the 
taxable  year  in  which  E  acquired  the  interest 
in  UTP.  If  section  754  elections  had  been  in 
effect  for  UTP  and  LTP  for  the  yev  in  which 
E  acquired  E's  interest  in  UTP,  the  following 
would  occur.  E  would  be  entitled  to  a 
$225,000  positive  basis  adjustment  under 
section  743(b)  with  respect  to  the  property  of 
UTP.  The  entire  basis  adjustment  would  be 
allocated  to  UTP's  only  asset,  its  interest  in 
LTP.  In  addition,  the  sale  of  C's  interest  in 
UTP  would  be  treated  as  a  deemed  sale  of  E's 
share  of  UTP's  interest  in  LTP  for  purposes 
of  sections  754  and  743.  The  deemed  selling 
price  of  E's  share  of  UTP's  interest  in  LTP 
would  be  $250,000  (E's  share  of  UTP's 
adjusted  basis  in  LTP,  $25,000,  plus  E's  basis 
adjustment  under  section  743(b)  with  respect 
to  the  assets  of  UTP,  $225,000).  The  deemed 
sale  of  E's  share  of  UTP's  interest  in  LTP 
would  trigger  a  basis  adjustment  under 
section  743(b)  of  $225,000  with  respect  to  the 
assets  of  LTP  (the  excess  of  E's  share  of  UTP's 
adjusted  basis  in  LTP,  including  E's  basis 
adjustment  ($225,000),  $250,000,  over  E's 
share  of  the  adjusted  basis  of  LTP's  property, 
$25,000).  This  $225,000  adjustment  by  LTP 
would  be  allocated  to  LTP's  only  asset,  the 
E  stock,  and  would  be  segregated  and 
allocated  solely  to  E.  The  amount  of  LTP's 
gain  &om  the  sale  of  the  E  stock  (before 
considering  section  743(b))  would  be 
$1,900,000.  E's  share  of  this  gain,  $475,000. 
would  be  offset  in  part  by  the  $225,000  basis 
adjustment  under  section  743(b),  so  that  E 
would  recognize  gain  equal  to  $250,000  in 
the  absence  of  section  1032. 

(v)  If  the  basis  of  E's  interest  in  UTP  were 
increased  by  $250,000,  the  total  basis  of  E's 
interest  would  equal  $500,000.  This  would 
conform  to  E's  share  of  UTP's  basis  in  the 
LTP  interest  ($1,500,000  x  Vs  =  $500,000)  as 
well  as  E's  indirect  share  of  the  cash  held  by 
LTP  ((Vs  X  %)  X  $2,000,000  =  $500,000).  Such 
a  basis  adjustment  does  not  create  the 
opportimity  for  the  recognition  of  an 
inappropriate  loss  by  E  on  a  subsequent 
disposition  of  E's  interest  in  UTP  and  is 
consistent  with  the  purpose  of  this  section. 


Accordingly,  under  paragraph  (c)  of  this 
section,  of  the  $475,000  gain  allocated  to  E, 
only  $250,000  will  apply  to  increase  the 
adjusted  basis  of  E  in  UTP  under  section 
705(a)(1).  E's  adjusted  basis  in  its  UTP 
interest  following  the  sale  of  the  E  stock  is 
$500,000. 

Example  2.  Acquisition  of  lower-tier 
partnership  interest  by  upper-tier 
partnership,  (i)  A,  B.  and  C  form  an  equal 
partnership  (UTP).  with  each  partner 
contributing  $100,000.  D.  E.  and  F  also  form 
an  equal  partnership  (LTP).  with  each  partner 
contributing  $30,000.  LTP  purchases  stock  in 
corporation  B  for  $90,000,  which  appreciates 
in  value  to  $900,000.  LTP  has  no  liabilities. 
UTP  purchases  D's  interest  in  LTP  for 
$300,000.  LTP  does  not  have  an  election 
under  section  754  in  effect  for  the  taxable 
year  of  UTP's  purchase.  LTP  later  sells  the  B 
stock  for  $900,000.  UTP's  share  of  the  gain 
is  $270,000,  and  B's  share  of  that  gain  is 
$90,000.  Under  section  1032.  B  does  not 
recognize  its  share  of  the  gain. 

(ii)  With  respect  to  the  basis  of  UTP's 
interest  in  LTP.  if  all  of  the  gain  firom  the  sale 
of  the  B  stock  (including  B's  share)  were  to 
increase  the  basis  of  UTP's  interest  in  LTP, 
UTP's  basis  in  the  LTP  interest  would  be 
$570,000  ($300,000  -t-  $270,000),  and  the  fair 
market  value  of  such  interest  would  be 
$300,000,  so  that  B  would  be  allocated  a  loss 
of  $90,000  (($570,000  -  $300,000)  x  '^j  if 
UTP  sold  its  interest  in  LTP  immediately 
after  LTP's  disposition  of  the  B  stock.  It 
would  be  inappropriate  for  B  to  recognize  a 
taxable  loss  of  $90,000  upon  a  disposition  of 
UTP's  interest  in  LTP.  B  would  not  incur  an 
economic  loss  in  the  transaction,  and  B  was 
not  allocated  a  taxable  gain  upon  LTP's 
disposition  of  the  B  stock  that  appropriately 
would  be  offset  by  a  taxable  loss  on  the 
disposition  of  UTT's  interest  in  LTP. 
Accordingly,  increasing  UTP's  basis  in  its 
LTP  interest  by  the  gain  allocated  to  B  from 
the  sale  of  the  B  stock  is  not  consistent  with 
the  purpose  of  this  section.  (Conversely, 
because  E  and  F  were  allocated  taxable  gain 
on  the  disposition  of  the  B  stock,  it  would 
be  appropriate  to  increase  E's  and  F's  bases 
in  their  respective  interests  in  LTP  by  the  full 
amount  of  such  gain.) 

(iii)  The  appropriate  basis  adjustment  for 
UTP's  interest  in  LTP  upon  the  disposition 
of  the  B  stock  by  LTP  can  be  determined  as 
the  amount  of  gain  that  UTP  would  have 
recognized  (in  the  absence  of  section  1032) 
upon  the  sale  by  LTP  of  the  B  stock  if  the 
portion  of  the  gain  allocated  to  UTP  that 
subsequently  is  allocated  to  B  were 
determined  as  if  LTP  had  made  an  election 
under  section  754  for  the  taxable  year  in 
which  UTP  acquired  its  interest  in  LTP.  If  a 
section  754  election  had  been  in  effect  for 
LTP  for  the  year  in  which  UTP  acquired  its 
interest  in  LTP,  then  with  respect  to  B,  the 
following  would  occur.  UTP  would  be 
entitled  to  a  $90,000  positive  basis 
adjustment  under  section  743(b),  allocable  to 
B,  in  the  property  of  LTP.  The  entire  basis 
adjustment  would  be  allocated  to  LTP's  only 
asset,  its  B  stock.  The  amount  of  LTP's  gain 
from  the  sale  of  the  B  stock  (before 
considering  section  743(b))  would  be 
$810,000.  UTP's  share  of  this  gain,  $270,000, 
would  be  offset,  in  part,  by  the  $90,000  basis 


adjustment  under  section  743(b).  so  that  UTP 
would  recognize  gain  equal  to  $180,000. 

(iv)  If  the  basis  of  UTP's  interest  in  LTP 
were  increased  by  $180,000,  the  total  basis  of 
UTP's  partnership  interest  would  equal 
$480,000.  This  would  conform  to  the  sum  of 
UTP's  sharp  of  the  cash  held  by  LTP  {^/i  x 
$900,000  =  $300,000)  and  the  taxable  gain 
recognized  by  A  and  C  on  the  disposition  of 
the  B  stock  that  appropriately  may  be  offset 
on  the  disposition  of  their  interests  in  UTP 
($90,000  -•-  $90,000  =  $180,000).  Such  a  basis 
adjustment  does  not  inappropriately  create 
the  opportunity  for  the  allocation  of*a  loss  to 
B  on  a  subsequent  disposition  of  UTP's 
interest  in  LTP  and  is  consistent  with  the 
purpose  of  this  section.  Accordingly,  of  the 
$270,000  gain  allocated  to  UTP,  only 
$180,000  will  apply  to  increase  the  adjusted 
basis  of  UTP  in  LTP  under  section  705(a)(1). 
UTP's  adjusted  basis  in  its  LTP  interest 
following  the  sale  of  the  B  stock  is  $480,000. 

(v)  With  respect  to  B's  interest  in  UTP,  if 
B's  share  of  the  gain  allocated  to  UTP  and 
then  to  B  were  to  increase  the  basis  of  B's 
interest  in  UTP,  B  would  have  a  UTP 
partnership  interest  with  an  adjusted  basis  of 
$190,000  ($100,000  ■*-  $90,000)  and  a  value  of 
$100,000,  so  that  B  would  recognize  a  loss  of 
$90,000  if  B  sold  its  interest  in  UTP 
immediately  after  LTP's  disposition  of  the  B 
stock.  It  would  be  inappropriate  for  B  to 
recognize  a  taxable  loss  of  $90,000  upon  a 
disposition  of  its  interest  in  UTP  because  B 
would  not  incur  an  economic  loss  in  the 
transaction,  and  6  did  not  recognize  a  taxable 
gain  upon  LTP's  disposition  of  the  B  stock 
that  appropriately  would  be  offset  by  a 
taxable  loss  on  the  disposition  of  its  interest 
in  UTP.  Accordingly,  increasing  B's  basis  in 
its  UTP  interest  by  the  gain  allocated  to  B 
from  the  sale  of  the  B  stock  is  not  consistent 
with  the  purpose  of  this  section.  (Conversely, 
because  A  and  C  were  allocated  taxable  gain 
on  the  disposition  of  the  B  stock  that  is  a 
result  of  LTP  not  having  a  section  754 
election  in  effect,  it  would  be  appropriate  for 
A  and  C  to  recognize  an  offsetting  taxable 
loss  on  the  disposition  of  A's  and  C's 
interests  in  UTP.  Accordingly,  it  would  be 
appropriate  to  increase  A's  and  C's  bases  in 
their  respective  interests  in  UTP  by  the 
amount  of  gain  recognized  by  A  and  C.) 

(vi)  The  appropriate  basis  adjustment  for 
B's  interest  in  UTP  upon  the  disposition  of 
the  B  stock  by  LTP  can  be  determined  as  the 
amount  of  gain  that  B  would  have  recognized 
(in  t^e  absence  of  section  1032)  upon  the  sale 
by  LTP  of  the  B  stock  if  the  portion  of  the 
gain  allocated  to  UTP  that  is  subsequently 
allocated  to  B  were  determined  as  if  LTP  had 
made  an  election  under  section  754  for  the 
taxable  year  in  which  UTP  acquired  its 
interest  in  LTP.  If  a  section  754  election  had 
been  in  effect  for  LTPJbr  the  year  in  which 
UTP  acquired  its  interest  in  LTP,  then  with 
respect  to  B,  the  following  would  occur.  UTP 
would  be  entitled  to  a  basis  adjustment  under 
section  743(b)  in  the  property  of  LTP  of 
$90,000.  The  entire  basis  adjustment  would 
be  allocated  to  LTP's  only  asset,  its  B  stock. 
The  amount  of  UTP's  gain  from  the  sale  of 
the  B  stock  (before  considering  section 
743(b))  would  be  $810,000.  UTP's  share  of 
this  gain,  $270,000,  would  be  offset,  in  part, 
by  the  $90,000  basis  adjustment  under 
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section  743(b),  so  that  UTP  would  recognize 
gain  equal  to  $180,000.  The  $90,000  basis 
adjustment  would  completely  offset  the  gain 
that  otherwise  would  be  allocated  to  B. 

(vii)  If  no  gain  were  allocated  to  B  so  that 
the  basis  of  B's  interest  in  UTP  was  not 
increased,  the  total  basis  of  B's  interest 
would  equal  $100,000.  This  would  conform 
to  B's  share  of  UTP's  basis  in  the  LTP  interest 
(($480,000— $180,000  [i.e.,  A's  and  C's  share 
of  the  basis  that  should  offset  taxable  gain 
recognized  as  a  result  of  LTP's  failure  to  have 
a  section  754  election))  x  Va  =  $100,000)  as 
well  as  B's  indirect  share  of  the  cash  held  by 
-  LTP  ((V3  X  >/3)  X  $900,000  =  $100,000).  Such 
a  basis  adjustment  does  not  create  the 
opportunity  for  the  recognition  of  an 
inappropriate  loss  by  B  on  a  subsequent 
disposition  of  B's  interest  in  UTP  and  is 
consistent  with  the  purpose  of  this  section. 
Accordingly,  under  paragraph  (c)  of  this 
section,  of  the  $90,000  gain  allocated  to  B, 
none  will  apply  to  increase  the  adjusted  basis 
of  B  in  UTP  under  section  705(a)(1).  B's 
adjusted  basis  in  its  UTP  interest  following 
the  sale  of  the  B  stock  is  $100,000. 

(d)  Effective  date.  This  section  applies 
to  gain  or  loss  allocated  with  respect  to 
sales  or  exchanges  of  stock  occurring 
after  December  6,  1999. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-32189  Filed  12-29-00;  8:45  am) 
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[REG-1 04683-00] 
RIN  1545-AX88 

Application  of  Section  904  to  Income 
Sutiject  to  Separate  Limitations  and 
Computation  of  Deemed-Paid  Credit 
Under  Section  902 

agency:  hitemal  Reveniie  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUNHNARY:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  the  computation  of  the 
section  902  deemed-paid  credit,  the 
section  904(d)  foreign  tax  credit 
limitation,  and  to  an  example  in  the 
section  954  regulations  relating  to  the 
exclusion  of  certain  export  financing 
interest  from  foreign  personal  holding 
company  income.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986,  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  and 
the  Taxpayer  Relief  Act  of  1997.  These 
regulations  would  provide  guidance 
needed  to  comply  with  these  changes 


and  would  affect  individuals  and 
corporations  reporting  subpart  F  income 
and  claiming  foreign  tax  credits.  This 
document  also  provides  a  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  April  3,  2001. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  April  26, 
2001,  at  10  a.m.  must  be  received  by 
April  5,  2001. 

ADDRESSES:  Send  submissions  to: 
Regulations  Unit  CC  (REG-104683-00), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand- 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to  Regulations  Unit  CC 
(REG-1 06409-00),  Courier's  Desk. 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  or  sent  electronically,  via  the  IRS 
Internet  site  at:  bttp://www.irs.gov/ 
tax_regs/Tegshst.html.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  7th  floor.  Internal  Revenue 
Building.  1111  Constitution  Ave.,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Bethany  A.  Ingwalson  (202)  622-3850; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Sonya  Cruse,  (202)  622-7180 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

Treasury  and  the  IRS  provided 
guidance  regarding  section  904(d) 
(enacted  in  1986)  in  TD  8214  (1988-2 
C.B.  220),  TD  8412  (1992-1  C.B.  271), 
TD  8556  (1994-2  C.B.  165),  TD  8805 
(1999-1  C.B.  371).  and  in  final 
regulations  (TD  8916)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Final  regulations  regarding  the 
computation  of  the  deemed  paid  credit 
imder  section  902  (also  enacted  in  1986) 
were  published  as  TD  8708  (1997-1  C.B. 
137).  The  proposed  regulations  provide 
further  guidance  with  respect  to  the 
application  of  sections  902  and  904(d). 

The  proposed  regulations  also  provide 
guidance  regarding  the  application  of 
section  904(j).  The  Taxpayer  Relief  Act 
of  1997  (Public  Law  105-34,  111  Stat. 
788)  (TRA  1997)  added  section  904(j)  to 
the  Internal  Revenue  Code  (Code). 
Section  904(j)  exempts  individuals  from 
the  foreign  tax  credit  limitation  of 
section  904(a)  in  certain  limited 
circumstances,  and  provides  that  no 
foreign  taxes  may  be  carried  to  or  from 


a  year  for  which  a  taxpayer  has  elected 
to  apply  section  904(j). 

TRA  1997  also  added  to  the  Code 
section  904(b)(2)(C),  which  provides 
that  the  Secretary  may  issue  regulations 
to  modify  the  application  of  section 
904(b)(2)  and  (3)  to  properly  reflect 
capital  gain  rate  differentials  under 
sections  1(h)  and  1201(a)  and  the 
computation  of  net  capital  gain.  The 
proposed  regulations  provide  guidance 
for  the  application  of  section  904(b). 
including  the  application  of  that  section 
in  years  in  which  section  1(h)  provides 
for  moxe  than  one  capital  gains  rate. 

Explanation  of  Provisions 

/.  Effect  of  Loss  of  Domestic  Corporate 
Shareholder  on  Pooling  of  Earnings  and 
Taxes  in  Computing  Deemed  Paid 
Credits:  §1.902-1 

Under  section  902(c)(3),  the  multi- 
year  pools  of  post- 1986  undistributed 
earnings  and  post- 1986  foreign  income 
taxes  of  a  foreign  corporation  are 
determined  by  taking  into  account  only 
periods  beginning  on  and  after  the  first 
day  of  the  foreign  corporation's  first 
taxable  year  in  which  a  domestic 
corporation  (a  "qualifying  shareholder") 
owns  10  percent  or  more  of  its  voting 
stock  or,  in  the  case  of  a  lower-tier 
foreign  corporation  in  a  "qualified 
group"  described  in  section  902(b)(2), 
owns  indirectly  at  least  5  percent  of  its 
voting  stock. 

Under  section  902(c)(6)(B),  dividends 
are  treated  as  paid  first  out  of  the  post- 
1986  pooled  earnings.  Pre- 1987 
accumulated  profits  (defined  in  section 
902(c)(6)(A)  and  §  1.902-l(a)(10)  to 
include  both  earnings  accumulated  in 
pre-1987  years  and  earnings 
accumulated  in  post-1986  years 
preceding  the  year  in  which  the  section 
902  ownership  requirements  are  met) 
are  treated  as  distributed  only  after  the 
pools  are  exhausted,  and  then  out  of 
annual  layers  of  earnings  and  taxes  on 
a  last-in,  first-out  basis.  Distributions 
out  of  pre-1987  accumulated  profits  are 
governed  by  the  section  902  rules  in 
effect  under  pre-1987  law.  Section 
902(c)(6)(A). 

The  rule  limiting  the  multi-year  pools 
of  earnings  and  taxes  to  post-1986 
taxable  years  beginning  with  the  year  in 
which  a  foreign  corporation  first  has  a 
qualifying  shareholder  alleviates  the 
administrative  difficulties  such 
shareholders  face  in  reconstructing 
accumulated  earnings  and  taxes 
accounts  in  connection  with  their 
acquisition  of  stock  in  a  pre-existing 
foreign  corporation.  While  section  902 
provides  that  pooling  of  earnings  and 
taxes  begins  only  when  the  foreign 
corporation  first  has  a  qualifying 
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shareholder  entitled  to  compute  a  credit 
for  deemed-paid  taxes,  the  statute  does 
not  provide  for  any  change  in  a  foreign 
corporation's  post-1986  undistributed 
earnings  and  taxes  pools  following  a 
stock  disposition  or  other  transaction 
after  which  the  foreign  corporation  no 
longer  has  a  qualifying  shareholder. 
Section  1.902-l(a)(13)(i)  currently 
provides  that,  once  a  foreign  corporation 
begins  to  maintain  pools  of  earnings  and 
taxes,  the  pools  include  periods  diuing 
which  the  stock  ownership 
requirements  of  section  902  are  not  met. 
Should  such  a  corporation  later  again 
have  a  qualifying  shareholder,  such  a 
shareholder  would  have  to  reconstruct 
the  post- 1986  undistributed  earnings 
and  taxes  pools  to  include  undistributed 
earnings  and  taxes  for  periods  during 
which  there  was  no  qualifying 
shareholder,  in  order  to  compute 
deemed-paid  credits  with  respect  to 
distributions  of  earnings  and  profits 
accumulated  diuing  later  periods  in 
which  the  ownership  requirements  were 
met. 

Treasury  and  the  IRS  believe  that  the 
policy  concerns  imderlying  the  rule 
deferring  the  start  of  pooling  until  the 
corporation  has  a  qualifying  shareholder 
also  apply  to  the  situation  where  a 
foreign  corporation  once  had,  but  no 
longer  has,  such  a  shareholder. 
Therefore,  Treasury  and  the  IRS  believe 
it  is  appropriate  to  stop  the  multi-year 
pooling  of  earnings  and  taxes  at  the 
foreign  corporation  level  when  a  foreign 
corporation  no  longer  has  a  qualifying 
shareholder. 

The  proposed  regulations  would 
amend  §  1. 902-1  (a)(10)  to  provide  that 
pre-1987  accumulated  profits  subject  to 
the  annual  layering  rules  of  pre-1987 
law  include  not  only  the  actual  pre-1987 
earnings  and  profits  and  pre-pooling 
earnings  and  profits  described  in  the 
ciurent  final  regulation,  but  also 
formerly  pooled  earnings  and  profits  of 
a  less-than-10%-U.S.-owned  foreign 
corporation  attributable  to  post-1986 
years  during  which  the  section  902 
stock  ownership  requirements  were  met, 
and  post-pooling  earnings  and  profits 
accumulated  diuing  subsequent  taxable 
years  during  which  the  foreign 
corporation  did  not  have  a  qualifying 
shareholder.  The  formerly  pooled 
earnings  would  be  considered  pre-1987 
accumulated  profits  of  the  last  taxable 
year  of  the  foreign  corporation  as  of  the 
end  of  which  the  ownership 
requirements  were  met.  Distributions 
out  of  fotmerly  pooled  earnings  would 
be  subject  to  the  same  pre-1987  law 
rules  as  distributions  of  other  pre-1987 
accumulated  profits,  except  that  the 
formerly  pooled  foreign  income  taxes 
related  to  the  formerly  pooled  earnings 


would  continue  to  be  maintained  in 
U.S.  dollars.  The  proposed  regulations 
would  also  amend  §  1.902-l{a)(13)  to 
provide  that  pooling  of  earnings  and 
taxes  would  resume  in  the  first 
subsequent  taxable  year  as  of  the  end  of 
which  the  foreign  corporation  again  has 
a  qualifying  shareholder.  Formerly 
pooled  earnings  would  continue  to  be 
treated  as  pre-1987  accumulated  profits 
even  if  the  foreign  corporation  later 
began  to  maintain  pools  of  earnings  and 
taxes  again. 

Treasury  and  the  IRS  believe  the 
proposed  rules  would  be  easier  for 
taxpayers  to  apply  than  the  current 
regulations,  which  require  pooling  to 
continue  through  periods  when  the 
foreign  corporation  has  no  shareholders 
entitled  to  compute  a  deemed-paid 
credit.  These  proposed  amendments 
complement  the  proposed  amendments 
to  the  section  904  regulations,  described 
below,  concerning  the  effect  of 
intervening  noncontroUed  status  on  the 
look-through  pools  of  post-1986 
undistributed  earnings  and  taxes 
maintained  by  a  controlled  foreign 
corporation.  The  proposed  regulations 
also  would  be  consistent  with  the 
approach  taken  in  recently  proposed 
amendments  to  the  regulations  under 
section  367(b)  relating  to  the  carryover 
of  earnings  and  taxes  accounts  in 
reorganizations  involving  foreign 
corporations  (REG-1 16050-99, 
published  in  the  Federal  Register  (65 
FR  69138)  on  November  15,  2000). 

11.  Separate  Categories:  §1.904-4 

A.  The  Active  Rents  and  Royalties 
Exception 

Section  1.904-4(b)(2)  sets  forth  the 
active  rents  and  royalties  exception  to 
the  separate  limitation  for  passive 
income.  This  exception  currently 
applies  only  to  payments  from  uiuelated 
payors.  Several  commentators  have 
requested  that  Treasury  and  the  IRS 
amend  the  regulations  to  provide  that 
royalties  received  bom  a  member  of  the 
recipient's  afiiliated  group  (including 
foreign  affiliates)  may  qualify  for  the 
exception  if  the  royalties  are  derived  in 
the  conduct  of  an  active  trade  or 
business  and  the  payor  uses  the 
underlying  property  in  an  active  trade 
or  business.  As  explained  below. 
Treasury  and  the  KS  propose  to  adopt 
a  modified  version  of  the  suggested 
change. 

Section  904(d)(2)(A)(i)  defines  passive 
income  as  foreign  personal  holding 
company  income,  as  defined  in  section 
954(c).  The  section  904(d)  active  rents 
and  royalties  exception  derives  iwia 
section  954(c)(2)(A),  which  excludes 
bom  foreign  personal  holding  company 


income,  and  thus  fi'om  passive  income, 
any  rents  or  royalties  derived  in  the 
active  conduct  of  a  trade  or  business 
and  received  from  an  unrelated  person. 
The  current  final  regulations  at  §  1.904- 
4(b)(2)(ii)  modify  this  exception  to  take 
into  account  activities  of  members  of  the 
recipient's  afiiliated  group  in 
determining  whether  the  recipient 
meets  the  active  trade  or  business  prong 
of  the  test  for  section  904(d)  purposes. 

Treasury  and  the  IRS  have 
consistently  declined  to  extend  look- 
through  treatment  to  payments  from 
foreign  non-controlled  payors.  See  TD 
8412  (1992-1  C.B.  271,  273).  Treasury 
and  the  IRS  continue  to  believe  that  the 
nature  of  the  income  earned  by  a  foreign 
non-controlled  payor  from  the  use  of  the 
licensed  property  should  not  determine 
whether  a  rent  or  royalty  payment 
constitutes  income  from  the  active 
conduct  of  a  trade  or  business  of  the 
recipient. 

However,  Treasury  and  the  IRS  have 
decided  that  it  is  appropriate  to 
eliminate  the  distinction  between 
royalties  received  from  related  and 
unrelated  payors  in  applying  the  active 
rents  and  royalties  exception  for 
purposes  of  section  904(d).  Therefore, 
these  regulations  propose  to  amend 
prospectively  §  1.904-4(b)(2)  to  provide 
that  for  purposes  of  section  904  (but  not 
for  purposes  of  section  954),  the  active 
rents  and  royalties  exception  will  not 
require  that  the  rents  and  royalties  be 
received  from  an  unrelated  payor.  This 
change  is  proposed  to  apply  to  rents  and 
royalties  paid  or  accrued  more  than  60 
days  after  the  date  that  these  regulations 
are  published  in  final  form. 

B.  Restriction  of  Affiliated  Group 
Special  Rule  for  Active  Rents  and 
Royalties  Exception 

As  noted,  §  1.904-4(b)(2)(ii)  provides 
that,  for  purposes  of  the  active  rents  and 
royalties  exception  from  passive  income 
under  section  904,  rents  or  royalties  will 
be  treated  as  derived  in  the  active 
conduct  of  a  trade  or  business  by  a 
United  States  person  or  controlled 
foreign  corporation  if  any  member  of  the 
recipient's  affiliated  group  (defined  to 
include  foreign  corporations)  meets  the 
requirements  of  section  954(c)(2)(A) 
with  respect  to  the  licensed  property. 
The  proposed  regulations  would  amend 
the  definition  of  affiliated  group  for 
purposes  of  §  1.904-4(b)(2)(ii)  to  include 
only  U.S.  corporations  and  controlled 
foreign  corporations  in  which  United 
States  members  of  the  affiliated  group 
own,  directly  or  indirectly,  at  least  80 
percent  of  the  stock  (by  vote  and  value). 
This  requirement  is  consistent  with  the 
affiliated  group  rules  of  §  1 .904- 
4(e)(3)(ii),  which  consider  the  activities 
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of  other  members  of  the  affiliated  group 
for  purposes  of  determining  whether  an 
entity  is  a  financial  services  entity.  The 
proposed  regulations  revise  the 
affiliated  group  rule  in  the  active  rents 
and  royalties  exception  due  to 
administrative  concerns  regarding  the 
difficulty  of  determining  whether 
related,  but  non-controlled,  foreign 
corporations  engage  in  the  active 
conduct  of  a  trade  or  business  with 
respect  to  licensed  property. 

C.  Effect  of  Intervening  NoncontroUed 
or  Less-Than-10%-U.S.-Owned  Status 
on  Distributions  From  a  Controlled 
Foreign  Corporation  or  Other  Look- 
Through  Corporation 

Under  section  904(d)(2)(E)(i)  and 
§  1.904-4(g)(3)(i),  dividends  from  a 
controlled  foreign  corporation  (CFC)  are 
treated  as  dividends  from  a 
noncontroUed  section  902  corporation 
to  the  extent  that  the  distribution  is  out 
of  earnings  and  profits  accumulated 
during  periods  in  which  the  distributing 
corporation  was  not  a  CFC.  Proposed 
§  1.904-^(g)(3)(i)(C)(I)  provides  rules  to 
address  the  effect  of  intervening 
noncontroUed  status  on  the  eligibility 
for  look-through  treatment  of 
distributions  of  pre-2003  accumulations 
of  pooled  earnings  and  profits  from  a 
CFC.  Consistent  with  the  proposed 
amendments  to  §  1.902-1  (a)  previously 
discussed,  proposed  §  1.904- 
4(g)(3)(i)(C)(2)  provides  rules  to  address 
the  effect  of  intervening  less-than-10%- 
U.S.-owned  status  on  the  post-1986 
undistributed  earnings  and  taxes  pools 
and  pre-1987  accumulated  profits  of  a 
foreign  corporation  and  the  application 
of  the  look-through  rules  to 
distributions  from  such  a  foreign 
corporation.  The  proposed  regulations 
anticipate  to  some  extent,  but  do  not 
provide  comprehensive  guidance, 
regarding  the  changes  to  the  statutory 
look-through  rules  for  10/50  companies 
that  become  eff^ective  for  post-2002 
taxable  years.  Additional  conforming 
changes  to  the  provisions  of  §§  1.904-4 
and  1.904-5  will  be  required  to  reflect 
the  changes  in  terminology  reflected  in 
the  proposed  regulations  that  are 
necessitated  by  these  statutory  changes. 

The  proposed  regulations  provide 
that,  when  a  CFC  becomes  a  non-look- 
through  10/50  corporation  (because  it 
ceases  to  be  controlled  by  United  States 
shareholders,  but  has  at  least  one 
qualifying  shareholder,  in  a  taxable  year 
beginning  before  January  1,  2003),  post- 
1986  undistributed  earnings  that  were 
accumulated  through  the  end  of  the 
taxable  year  preceding  the  taxable  year   * 
in  which  the  decontrolling  event 
occurred  and  that  were  previously 
eligible  for  look-through  treatment  will 


be  consolidated  in,  and  constitute  the 
opening  balance  of,  a  single  non-look- 
through  pool  at  the  foreign  corporation 
level.  The  regulations  provide  that 
distributions  of  the  prior  look-through 
earnings  will  continue  to  be  freated  as 
dividends  bom  a  non-look-through  10/ 
50  corporation,  and  will  not  be  eligible 
for  look-through  treatment,  even  if  the 
foreign  corporation  later  becomes  a  CFC 
again  or  becomes  eligible  for  look- 
through  treatment  with  respect  to 
earnings  accumulated  in  post-2002 
taxable  years. 

Distributions  of  post- 1986 
undistributed  earnings  in  the  non-look- 
through  pool  will  be  treated  as 
dividends  from  a  non-look-through  10/ 
50  corporation  (10/50  dividend  income) 
when  distributed  to  a  qualifying 
shareholder,  or  as  passive  income  when 
distributed  to  any  other  shareholder. 
Pre-1987  accumulated  profits 
distributed  after  a  decontrolling  event 
will  similarly  be  treated  as  10/50 
dividend  income  or  as  passive  income 
when  distributed,  depending  on  the 
status  of,  and  the  amount  of  stock 
owned  by.  the  shareholder  at  the  time 
of  distribution.  Because  the  separate 
limitation  treatment  of  distributions 
during  the  taxable  year  is  computed 
with  reference  to  year-end  pools  of  post- 
1986  undistributed  earnings  under 
section  902,  the  proposed  regulations 
provide  that  distributions  to  a  qualifying 
shareholder  that  are  made  in  the  taxable 
year  in  which  a  decontrolling  event 
occurs  are  treated  as  10/50  dividend 
income  to  qualifying  shareholders,  or 
passive  income  to  other  shareholders, 
whether  made  before  or  after  the 
decontrolling  event.  Similarly,  under 
§  1.904-4(g)(3)(iii),  earnings  and  profits 
accumulated  in  the  year  in  which  a 
foreign  corporation  becomes  a  CFC  are 
treated  as  accumulated  after  the 
corporation  became  a  CFC.  Such 
earnings  will  be  eligible  for  look- 
through  treatment  when  distributed  to  a 
United  States  shareholder  during  the 
taxable  year  in  which  the  distributing 
corporation  becomes  a  CFC  or  during 
any  subsequent  taxable  year  until  the 
distributing  corporation  ceases  to  be  a 
CFC  or  other  look-through  corporation. 

As  noted,  the  proposed  regulations  do 
not  permit  look-through  treatment  for 
earnings  and  profits  accumulated  in  pre- 
2003  taxable  years  while  the 
distributing  corporation  was  a  CFC  if 
the  earnings  are  distributed  after  an 
intervening  period  ending  before  2003 
during  which  the  corporation  was  not  a 
CFC,  even  if  the  corporation  is  a  CFC  or 
other  look-through  corporation  at  the 
time  of  distribution.  Earnings  and 
profits  previously  eligible  for  look- 
through  treatment  will  be  placed  in  a 


single  non-look-through  pool  with  new 
earnings  accumulated  in  taxable  years 
beginning  before  January  1,  2003,  while 
the  corporation  is  not  a  CFC.  The 
proposed  rule  would  eliminate  the  need 
to  determine  whether  distributions 
made  while  the  corporation  is  a  non- 
look-through  10/50  corporation  (or,  after 
2002,  a  10/50  look-through  corporation) 
are  made  out  of  look-through  earnings 
accumulated  in  pre-2003  years  prior  to 
the  decontrolling  event  or  pre-2003  non- 
look-through  earnings  accumulated 
afterwards.  Treasury  and  the  IRS  believe 
this  rule  would  be  simpler  to  apply  with 
respect  to  pre-2003  periods  during 
which  the  records  necessary  to  establish 
look-through  treatment  are  less  likely  to 
be  maintained  by  a  foreign  corporation 
that  is  not  controlled  by  United  States 
shareholders. 

This  intervening  noncontroUed  status 
situation  differs  from  the  special 
situation  described  in  §  1.904-4(g)(3)(ii). 
which  allows  look-through  treatment  on 
distributions  to  a  more-than-90-percent 
United  States  shareholder  after  August 
6,  1997,  of  earnings  and  profits  that 
were  accumulated  while  the  distributing 
corporation  was  a  CFC.  In  the  latter 
case,  pre-acquisition  post- 1986 
undistributed  earnings  of  a  CFC  with  a 
more-than-90-percent  United  States 
shareholder  were  required  to  be 
maintained  in  a  non-look-through  pool 
prior  to  the  effective  date  of  the 
amendment  to  section  904(d)(2)(E)(i)  by 
TRA  1997.  During  the  entire  period  the 
non-look-through  pool  was  required  to 
be  maintained,  the  corporation  was  a 
CFC  that  was  more-than-90-percent- 
owned  by  a  single  domestic  corporation. 
Accordingly,  the  rules  governing  the 
effect  of  the  1997  repeal  of  the  rule 
limiting  look-through  treatment  to 
earnings  accumulated  while  the  more- 
than-90-percent  United  States 
shareholder  was  a  United  States 
shareholder  of  the  distributing  - 
corporation  do  not  provide  an 
appropriate  model  for  resolving  the 
ongoing  issue  addressed  by  the 
proposed  regulations. 

Section  904(d)(4)  as  amended  by 
section  1105(b)  of  TRA  1997  effective 
for  taxable  years  beginning  after 
December  31,  2002.  will  generally 
extend  the  look-through  rules  to 
distributions  of  earnings  accumulated 
by  a  10/50  company  in  post-2002 
taxable  years.  Accordingly,  non-look- 
through  10/50  corporations  will  not 
exist  after  2002,  although  10/50  look- 
through  corporations  will  continue  to 
maintain  non-look-through  pools  of 
earnings  and  taxes  accumulated  in  pre- 
2003  taxable  years.  Therefore,  if  the 
regulations  are  finalized  prospectively, 
the  effect  of  proposed  §  1 .904- 
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4{g)(3)(i)(C)(l)  generally  would  be 
limited  to  situations  involving  a  CFC 
that  is  decontrolled  after  the  regulations 
become  final  but  before  January  1,  2003, 
and  to  earnings  that  are  accumulated  in 
taxable  years  beginning  before  January 
1,  2003,  and  that  are  not  treated  as 
distributed  to  the  CFC's  U.S. 
shareholders  imder  section  1248  in 
connection  with  the  decontrolling 
event.  Comments  are  requested  as  to 
whether  the  simplification  objectives  of 
the  regulation  could  best  be  met  by 
extending  the  efi^ective  date  to  cover 
decontrolling  events  that  occurred  in 
prior  periods. 

Consistent  with  the  proposed 
amendments  to  §  1.902-1  (a)  and  with 
the  approach  taken  with  respect  to  the 
pre-2003  decontrol  situation,  §1.904- 
4(gK3){i)(C)(2)  of  the  proposed 
regulations  provides  that  distributions 
out  of  formerly  pooled  earnings  that  are 
converted  to  an  annual  layer  of  pre-1987 
accimiulated  profits  when  a  foreign 
corporation  no  longer  has  a  qualifying 
shareholder  will  be  treated  as 
distributions  from  a  non-look-through 
10/50  corporation,  even  if  the  foreign 
corporation  later  becomes  a  look- 
through  corporation  again. 

The  proposed  regulations  reserve  on 
the  treatment  of  distributions  from  a  10/ 
50  look-through  corporation,  including 
the  treatment  of  distributions  out  of 
earnings  and  profits  accumulated  in 
periods  before  the  taxpayer  acquired  its 
stock.  Comments  are  requested  on 
whether  additional  guidance  is  needed 
to  clarify  the  rules  governing 
distributions  from  CFCs,  and  on  how 
the  regvdations  should  be  modified  to 
reflect  the  rules  of  section  1105(b)  of 
TRA  1997,  extending  look-through 
treatment  to  distributions  from  10/50 
corporations  out  of  earnings  and  profits 
accumulated  in  post-2002  taxable  years. 

D.  Additional  Separate  Categories 

Treasury  and  the  IRS  propose  to  add 
a  new  paragraph  (m)  to  §  1.904-4,  to 
provide  that  if  section  904(a),  (b),  and 
(c)  are  applied  separately  to  any 
category  of  income  under  the  Code  (for 
example,  under  section  901(j),  865(h),  or 
904(g)(10)),  that  category  of  income 
(additional  category)  will  be  treated  for 
purposes  of  the  Code  and  regulations 
(including,  for  example,  section  904(f)) 
as  if  it  were  a  separate  category  listed  in 
sections  904(d)(1)  and  904{d)(3)(F)(i). 
This  amendment  is  intended  to  clarify 
the  treatment  of  such  additional 
separate  categories  without  the  need  for 
specific  cross-references  to  such 
categories  each  time  a  provision  refers 
to  the  separate  categories  listed  in 
section  904(d).  Sections  1.904-4(a)  and 
1.904-5(a)(l)  are  amended  to  include  a 


reference  to  such  additional  separate 
categories. 

in.  Allocation  and  Apportionment  of 
Taxes  to  Separate  Categories:  §  1 .904-6 

Treasury  and  the  IRS  propose  to 
amend  §  1.904-6(a)(l)  to  clarify  the 
rules  for  determining  the  amount  of 
income  (in  each  U.S.  separate  category) 
taxed  by  a  foreign  country,  in  situations 
in  which  foreign  law  does  not  provide 
expense  allocation  rules.  In  such  cases, 
for  purposes  of  determining  the  amount 
of  income  taxed  by  the  foreign  country 
in  order  to  allocate  and  apportion 
foreign  taxes  to  separate  categories,  a 
taxpayer  must  allocate  the  expenses  that 
are  deductible  under  foreign  law  using 
the  same  methods  that  the  taxpayer  uses 
to  allocate  expenses  that  are  deductible 
under  U.S.  law  for  piuposes  of 
determining  the  amount  of  taxable 
income. 

rv.  Capital  Gain  and  Loss  Adjustments: 
§1.904(b}-l 

A.  Section  904(b)  Capital  Gain  and  Loss 
Adjustments 

The  proposed  regulations  provide 
guidance  regarding  the  rule  of  section 
904(b)(2)(A)  that  foreign  source  capital 
gain  may  not  exceed  the  lesser  of  capital 
gain  net  income  from  sources  outside 
the  United  States  or  worldwide  capital 
gain  net  income.  A  similar  rule  applies 
with  respect  to  net  capital  gain.  The 
regulations  also  provide  guidance 
regarding  the  rule  of  section  904(b)(2)(B) 
that  capital  gains  from  foreign  and  U.S. 
soiuces,  and  capital  losses  from  foreign 
sources,  must  be  adjusted  based  on 
capital  gain  rate  differential  amoimts. 
The  proposed  regulations  exercise  the 
regulatory  authority  granted  under 
section  904(b)(2)(C)  (authorizing 
regulations  to  modify  the  application  of 
section  904(b)(2)  and  (3)  to  properly 
reflect  capital  gain  rate  differentials  and 
the  computation  of  net  capital  gain)  and 
section  904(d)(6)  (authorizing  such 
regulations  as  may  be  necessary  and 
appropriate  for  the  purposes  of  section 
904(d)). 

The  proposed  regulations  first  provide 
guidance  concerning  the  adjustments 
required  when  foreign  source  capital 
gains  exceed  the  lesser  of  capital  gain 
net  income  (or  net  capital  gain)  from 
soiut:es  outside  the  United  States  or 
capital  gain  net  income  (or  net  capital 
gain)  from  all  sources.  Section 
904(b)(2)(A)  and  section  904(b)(2)(B)(i) 
provide  that,  for  purposes  of  section 
904,  foreign  souirce  capital  gains  that  are 
included  in  foreign  source  taxable 
income  may  not  exceed  the  lesser  of 
capital  gain  net  income  fit>m  soiures 
outside  the  United  States  or  capital  gain 


net  income  from  all  sources.  Section 
904(b)(2)(A),  (3)(A).  Similar  rules  apply 
for  purposes  of  determining  foreign 
source  net  capital  gain.  Section 
904(b)(3)(B).  After  the  1986  enactment 
of  separate  limitation  categories  in 
section  904(d),  the  issue  arises  as  to  the 
extent  to  which  foreign  source  capital 
gains  should  be  adjusted  if  the  taxpayer 
has  foreign  source  capital  gains  and 
losses  in  more  than  one  separate 
category. 

The  proposed  regulations  provide  that 
foreign  source  capital  gains  included  in 
foreign  source  taxable  income  in  any 
separate  category  are  reduced  by  reason 
of  section  904(b)(2)(A)  and  section 
904(b)(2)(B)(i)  only  by  foreign  source 
capital  losses  in  the  same  separate 
category  and  by  a  ratable  portion  of  the 
excess  of  capital  gain  net  income  from 
foreign  sources  (in  the  aggregate, 
considering  all  of  the  taxpayer's 
separate  categories)  over  capital  gain  net 
income  from  all  sources  (considering 
capital  gains  and  losses  from  sources 
within  and  outside  the  United  States, 
from  all  of  the  taxpayer's  separate 
categories).  Thus,  the  proposed  rule 
would  reduce  capital  gain  net  income 
from  foreign  sources  in  any  separate 
category  only  if  the  taxpayer  has  a  net 
U.S.-source  capital  loss,  and  not  in 
instances  where  foreign-source  capital 
gains  in  one  separate  category  are  offset 
only  by  foreign-source  capital  losses 
from  another  separate  category.  This 
rule  implements  Congress's  intent  that 
section  904(b)(2)(A)  and  section 
904(b)(2)(B)(i)  should  prevent  foreign- 
source  capital  gains  from 
inappropriately  increasing  the 
numerator  of  the  foreign  tax  credit 
limitation  fraction  imder  section  904(a) 
if  those  capital  gains  were  offset  by  U.S.- 
source  capital  losses,  while  avoiding  the 
potential  for  double  counting  of  foreign- 
soxu-ce  losses  that  might  result  if  foreign- 
source  gains  in  one  separate  category 
were  reduced  by  reason  of  foreign- 
source  losses  that  reduce  ordinary 
income  in  another  separate  category. 

The  regulations  further  provide  that  if 
the  taxpayer's  capital  gain  net  income 
from  sources  outside  the  United  States 
exceeds  the  taxpayer's  capital  geiin  net 
income  frtim  all  sources  (i.e.,  where 
there  is  a  net  U.S.  capital  loss),  a  pro 
rata  portion  of  such  excess  reduces  the 
capital  gain  net  income  from  sources 
outside  the  United  States  in  each  of  the 
taxpayer's  separate  limitation  categories 
and,  within  each  separate  category,  in 
each  rate  group.  The  pro  rata  portion  is 
determined  based  on  the  relative 
amounts  of  net  capital  gain  from  sources 
outside  the  United  States  in  each 
separate  category  or  rate  group. 
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In  addition,  the  proposed  regulations 
provide  guidance  on  adjusting  capital 
gains  and  foreign  capital  losses  to  reflect 
capital  gain  rate  differentials.  Section 
904(a)  limits  the  foreign  tax  credit  to  the 
lesser  of  (1)  foreign  tax  paid  or  accrued; 
or  (2)  pre-credit  U.S.  tax  multiplied  by 
a  fraction  equal  to  foreign  source  taxable 
income  over  worldwide  taxable  income 
(the  limitation  fraction).  Multiplying  the 
pre-credit  U.S.  tax  by  the  limitation 
fraction  is  meant  to  determine  the 
portion  of  U.S.  taxes  that  are  attributable 
to  foreign  source  income.  Section 
904(b)(2)(B)  adjusts  capital  gains  in  the 
numerator  and  denominator,  and 
foreign  source  capital  losses  in  the 
numerator,  of  the  limitation  fraction  if 
capital  gains  are  taxed  at  lower  rates 
than  ordinary  income,  as  is  often  the 
case  under  ciurent  law  for  individuals. 
Unless  capital  gains  and  foreign  capital 
losses  are  adjusted  to  account  for  this 
difference,  the  limitation  fraction  will 
not  accurately  reflect  the  portion  of  the 
total  pre-credit  U.S.  tax  that  is  properly 
attributable  to  foreign  source  income. 

The  rate  differential  adjustments  to 
capital  gains  and  foreign  source  capital 
losses,  under  section  904(b)  and  the 
proposed  regulations,  apply  only  if  the 
specific  taxpayer  has  net  capital  gain 
that  is  subject  to  reduced  tax  rates  for 
the  taxable  year.  Treasury  and  the  IRS 
request  comments  with  respect  to 
applying  on  an  elective  basis 
adjustments  based  on  rate  differentials 
for  taxable  years  in  which  the  Code 
applies  reduced  tax  rates  to  capital  gains 
generally,  but  the  specific  taxpayer  has 
capital  losses  that  equal  or  exceed 
capital  gains.  Any  such  elective  rule 
would  need  to  include  ordering  rules  for 
determining  the  source,  the  separate 
category,  and  the  rate  group  of  the 
capital  losses  that  are  taken  into  accoiuit 
for  the  current  taxable  year,  including 
those  capital  losses  that  are  ciurently 
deductible  to  the  extent  of  $3,000  under 
section  1211(b)  against  ordinary  income, 
and  those  losses  Uiat  are  subject  to  the 
capital  loss  carryover  rules. 

As  noted,  section  904(b)(2)(C)  grants 
regulatory  authority  to  modify  the 
application  of  section  904(b)(2)  and  (3) 
"to  the  extent  necessary  to  properly 
reflect  any  capital  gain  rate  differential 
under  section  1(h)  or  1201(a)  and  the 
computation  of  net  capital  gain."  The 
proposed  regulations  exercise  this 
authority  and  adjust  the  section 
904(b)(2)(B)  calculations  to  reflect  the 
fact  that,  for  taxable  years  ending  after 
May  6, 1997,  section  1(h)  contains 
multiple  capital  gains  rates.  The 
proposed  regulations  thus  require  that 
capital  gain  net  income,  from  sources 
outside  the  United  States  and  from  all 
sources,  must  be  adjusted  pursuant  to 


section  904(b)(2)(B)(i)  and  (ii)  by  the 
rate  differential  portion  of  each  rate 
group  of  the  taxpayer's  net  capital  gain 
from  sources  outside  the  United  States 
and  from  all  sources,  respectively. 

The  proposed  regulations  also  provide 
guidance  on  adjusting  foreign  soiute 
capital  losses  under  section 
904(b)(2)(B){iii).  The  regulations  clarify 
that  such  capital  losses  (after  netting 
against  foreign  soiut:e  capital  gains  in 
the  same  rate  group,  as  defined  in  the 
regulations)  should  be  reduced  based  on 
the  tax  rate  applicable  under  section 
1(h)  to  the  net  capital  gains  that  are 
offset  by  such  net  capital  losses  in  the 
determination  of  the  taxpayer's  taxable 
income.  Although  section 
904(b)(2)(B)(iii)  provides  for  such 
adjustment  in  instances  when  net 
foreign  losses  have  offset  U.S.  source 
capital  gains,  the  existence  of  multiple 
separate  categories  after  1986  may  result 
in  foreign  source  capital  gains  and 
losses  in  separate  categories  offsetting 
one  another.  Therefore,  the  regulations 
require  adjustment  of  foreign  capital 
losses  that  offset  foreign  source  capital 
gains  associated  with  different  capital 
gains  rates,  in  addition  to  foreign  capital 
losses  that  offset  U.S.  source  capital 
gains. 

In  determining  which  capital  gains 
are  offset  by  capital  losses  from  soiux:es 
outside  the  United  States  in  different 
rate  groups,  the  proposed  regulations 
provide  that  net  capital  losses  from 
soiures  within  the  United  States  will 
not  be  taken  into  account,  in  order  to 
simplify  this  determination.  Treasury 
and  the  IRS  request  comments  regarding 
whether  the  regulations  should  take  net 
capital  losses  from  sources  within  the 
United  States  into  account  for  such 
purposes,  and,  if  so,  what  type  of 
ordering  rules  should  be  applied. 

The  IRS  is  considering  providing  a 
simplified  worksheet  for  performing  the 
section  904(b)(2)(B)  adjustments  in  the 
Form  1116  instructions,  for  taxpayers 
whose  capital  gains  are  subject  only  to 
10  or  20  percent  tax  rates  under  section 
1(h)  (similar  to  the  simplified  worksheet 
provided  in  the  1999  Form  1040 
instructions  as  an  alternative  to 
Schedule  D  for  taxpayers  whose  capital 
gains  are  subject  only  to  10  and  20 
percent  tax  rates  under  section  1(h)). 
Treasiuy  and  the  IRS  request  comments 
on  this  approach. 

B.  Appropriate  tax  rates  for  AMT  foreign 
tax  credit  calculation 

The  proposed  regulations  provide  that 
the  alternative  minimum  tax  (AMT) 
rates,  rather  than  the  regular  tax  rates, 
apply  for  purposes  of  carrying  out  the 
section  904(b)  capital  gains  rates 
adjustments  for  the  AMT  foreign  tax 


credit.  Section  904(b)  generally  adjusts 
capital  gains  and  foreign  source  capital 
losses  based  on  the  difference  between 
the  maximum  U.S.  tax  rate  and  the  tax 
applicable  to  capital  gains  under  section 
1(h).  This  adjustment  is  necessary  to 
calculate  more  accurately  the  amount  of 
U.S.  tax  that  is  attributable  to  foreign 
soiuce  income  (as  determined  by 
application  of  the  section  904(a) 
fraction).  Section  59(a)(1)(B)  provides 
that  the  AMT  foreign  tax  credit  must  be 
determined  as  if  "section  904  were 
applied  on  the  basis  of  alternative 
minimum  taxable  income,"  and 
therefore  requires  the  application  of 
section  904(b)  in  determining  the  AMT 
foreign  tax  credit.  In  order  to  reflect 
more  accurately  the  amoimt  of  pre- 
credit  tentative  minimum  tax 
attributable  to  foreign  source  AMT 
income,  these  regulations  provide  that, 
for  purposes  of  applying  section  904(b) 
in  determining  the  AMT  foreign  tax 
credit,  the  maximum  AMT  rates  should 
be  used  rather  than  the  rates  specified 
in  section  1. 

In  addition,  the  regulations  clarify 
that  section  904{b)(2)(B)(ii)  (relating  to 
capital  gains  from  all  sources),  as  well 
as  section  904(b)(2)(B)(i)  and  (iii) 
(relating  to  foreign  source  capital  gains 
and  losses,  respectively)  apply  (in 
modified  form,  as  provided  in  section 
59)  to  the  determination  of  the  AMT 
foreign  tax  credit.  The  regulations  also 
clarify  that  section  904(b)  applies  to 
taxpayers  electing  to  apply  the 
simplified  foreign  tax  credit  limitation 
rules  under  section  59(a)(4). 

V.  Coordination  of  Section  9041  j)  with 
Carryforward  and  Carryback  Rules: 
§l-904(j) 

Section  904(j)  allows  a  taxpayer  to 
elect  not  to  apply  section  904(a)  (the 
foreign  tax  credit  limitation  fraction)  if 
the  taxpayer's  creditable  foreign  taxes 
paid  or  accrued  for  the  year  are  $300  or 
less  ($600  or  less  for  joint  filers),  the 
taxpayer's  foreign  soiuce  gross  income 
consists  entirely  of  passive  income,  and 
such  income  and  taxes  are  reported  to 
the  taxpayer  on  a  payee  statement.  If  a 
taxpayer  elects  to  apply  section  904(j) 
for  any  taxable  year,  no  foreign  taxes 
paid  or  accrued  in  such  year  may  be 
carried  over  to  any  other  year,  and  no 
foreign  taxes  paid  or  accrued  in  any 
other  year  may  be  carried  over  to  the 
section  904(j)  election  year. 

The  proposed  regulations  clarify  that 
a  taxpayer  may  elect  to  apply  section 
904(j)  for  a  taxable  year  only  if  all  of  the 
taxes  paid  or  accrued  for  the  taxable 
year  and  for  which  a  credit  is  allowable 
to  the  taxpayer  under  section  901  for  the 
taxable  year  are  creditable  foreign  taxes 
(as  defined  in  section  904(j)(3)(B).  For 
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example,  suppose  that  in  year  2,  the 
taxpayer  accrues  and  pays  foreign  tax 
that  was  not  shown  on  a  payee 
statement  furnished  to  the  taxpayer  and 
that  is  related  to  general  limitation 
income  that  was  recognized  and 
included  in  income  for  U.S.  tax 
purposes  in  year  1.  If  the  foreign  taxes 
in  the  general  limitation  category  are 
creditable  under  section  901  for  year  2, 
the  taxpayer  may  not  elect  to  apply 
section  904{j)  for  year  2,  even  if  all  of 
the  taxpayer's  income  in  year  2  is 
qualified  passive  income. 

In  addition,  taxpayers  requested 
clarification  on  the  application  of  the 
carryover  provisions  in  taxable  years 
following  section  904(j)  election  years. 
Because  high-taxed  income,  as  defined 
in  section  904(d)(2)(F).  is  calculated  by 
reference  to  the  highest  rate  of  tax 
specified  in  section  1  or  11  (whichever 
is  applicable),  Treasury  and  the  IRS 
expect  that  some  individual  taxpayers 
who  are  eligible  to  elect  the  application 
of  section  904(j)  may  have  foreign  tax 
credit  carryovers  in  the  passive  income 
category. 

The  proposed  regulations  clarify  that 
the  amount  of  a  foreign  tax  credit 
carryover  to  or  from  a  non-section- 
904(j)-election  year  is  not  reduced  to 
accoimt  for  the  part  of  the  carryover  that 
(but  for  section  904(j))  could  have  been 
used  in  intervening  section  904(j)- 
election  years.  Section  904(j)  was 
intended  to  allow  taxpayers  to  avoid 
computing  the  section  904(a)  limitation 
fraction.  See  Committee  on  the  Budget, 
U.S.  House  of  Representatives,  Report 
on  Revenue  Reconciliation  Act  of  1997, 
J\me  24, 1997,  at  520-21.  Requiring 
taxpayers  to  compute  the  amount  of 
carryover  that  could  have  been  used  in 
the  election  year  would  be  inconsistent 
with  the  statutory  purpose  of  making 
the  credit  provisions  less  complex  and 
less  burdensome  for  taxpayers  with 
small  amoiuits  of  solely  passive  foreign- 
source  income  reported  on  payee 
statements.  (Taxpayers  may,  of  course, 
choose  to  perform  the  calculations  to 
determine  whether  electing  the 
application  of  section  904(j}  would  be 
more  advantageous  for  them, 
particularly  for  years  in  which  a  foreign 
tax  credit  carryover  will  expire.) 

However,  the  section  904(j)  election 
does  not  extend  the  carryforward  and 
carryback  periods  under  section  904(c). 
For  example,  if  a  carryforward  expires 
in  2000,  and  the  taxpayer  elects  the 
application  of  section  904(j)  for  the  2000 
taxable  year,  the  carryforward  caimot  be 
used  in  2000  (pursuant  to  section 
904(j)(l)(C))  or  in  any  later  year 
(pursuant  to  the  expiration  of  the 
carryforward  period). 


Similarly,  the  determination  of 
whether  the  taxpayer  paid  or  accrued 
more  than  $300  (or  $600)  of  creditable 
foreign  taxes  is  made  without  regard  to 
carryovers.  For  example,  a  single 
taxpayer  who  pays  $300  of  creditable 
foreign  taxes  in  2001,  and  has  a  $500 
carryover  to  2001  fit)m  a  previous  year, 
is  eligible  to  elect  the  application  of 
section  904(j)  for  the  2001  year. 

However,  if  the  election  is  made,  the 
taxpayer  cannot  claim  a  credit  in  2001 
for  the  $500  otherwise  treated  as  a 
carryover. 

VI.  Removal  of  Example  in  §  1.954-2 

The  proposed  regulations  remove 
Example  2  under  §  1.954-2(b)(2)(iv), 
which  was  intended  to  illustrate  the 
application  of  the  rules  under  §  1.954- 
2(b)(2)  for  the  exception  from  foreign 
personal  holding  company  for  certain 
export  financing  interest.  Treasmy  and 
the  IRS  are  concerned  that  the  example 
may  be  unintentionally  confusing.  For 
this  reason,  it  is  being  removed. 
Comments  are  invited  concerning 
whether  a  replacement  example  is 
necessary. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedine 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
conmients  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  26,  2001,  beginning  at  10  a.m. 
in  the  IRS  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Ehie  to  building , 


security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  April  5,  2001. 
A  period  of  10  minutes  will  be  allotted 
to  each  person  for  making  comments. 
An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Rebecca  I. 
Rosenberg  of  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  Treasmy 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Section  1.902-1  and  902-2" 
and  "1.094-4  through  1.904-7",  and 
adding  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.902-1  also  issued  under  26 
U.S.C.  902(c)(7).  *   *   * 

Section  1.904-4  also  issued  under  26 
U.S.C.  904(b)(2)(C)  and  904(d)(5). 

Section  1 .904-5  also  issued  under  26 
U.S.C.  902(d)(5). 

Section  1.904-6  also  issued  under  26 
U.S.C.  904(d)(5). 
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Section  1.904-7  also  issued  under  26 
U.S.C.  902(d)(5).  *   *   * 

Par.  2.  Section  1.902-0  is  amended 
by: 

1.  Revising  the  entry  for  §  1.902- 
l(a)(13)(ii). 

2.  Adding  an  entry  for  §  1.902- 
l(a)(13)(iii). 

The  revisions  and  additions  read  as 
follows: 

§1.902-0    Outline  for  regulations 
provisions  for  section  902. 


§  1 .902-1    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  the  foreign 
corporation. 

(a)  *  *   * 

(13)  *   *   * 

(ii)  Resumption  of  pooling. 

(iii)  Examples. 

*         *.        *         * 

Par  3.  Section  1.902-1  is  amended  as 
follows: 

1.  Paragraph  (a)(8)(ii)  is  amended  by 
revising  the  second  sentence. 

2.  Paragraph  (a)(10)(i)  is  revised. 

3.  Paragraph  (a){10)(iii)  is  amended  by 
revising  the  last  sentence  and  adding 
one  sentence. 

4.  Paragraphs  (a)(13)(i)(A)  and 
(a)(13)(i)(B)  are  revised. 

5.  Paragraphs  (a)(13)(i)(C)  and 
(a)(13)(i)(D)  are  added. 

6.  Paragraph  (a)(13)(ii)  is  revised. 

7.  Para^aph  (a)(l3)(iii)  is  added. 
The  revisions  and  additions  read  as 

follows: 

§1.902-1    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  the  foreign 
corporation. 

(a)*  *  * 

(8)»  *   * 

(ii)  *  *  *  Foreign  income  taxes  (other 
than  taxes  attributable  to  formerly 
pooled  earnings  that  are  maintained  in 
United  States  dollars)  that  are  deemed 
paid  with  respect  to  a  distribution  of 
pre-1987  accmnulated  profits  shall  be 
translated  from  the  functional  currency 
of  the  lower-tier  corporation  into  dollars 
at  the  spot  exchange  rate  in  effect  on  the 
date  of  the  distribution.  *  *  * 


(10)  *  *  *  (i)  The  term  pre-1987 
acciunulated  profits  means  the  amount 
of  the  earnings  and  profits  of  a  foreign 
corporation  computed  in  accordance 
with  section  902  and  attributable  to  its 
taxable  years  beginning  before  January 
1,  1987  (pre-1987  earnings).  If  the 
special  effective  date  of  paragraph 
(a)(13)(i)  of  this  section  applies,  pre- 
1987  accumulated  profits  also  includes 
any  earnings  and  profits  (computed  in 


accordance  with  section  964(a)  and  986) 
attributable  to  the  foreign  corporation's 
taxable  years  beginning  after  December 
31,  1986,  but  before  the  first  day  of  the 
first  taxable  year  of  the  foreign 
corporation  in  which  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
paragraphs  (a)(1)  through  (4)  of  this 
section  are  met  with  respect  to  that 
corporation  (pre-pooling  earnings).  Pre- 
1987  accumulated  profits  also  includes 
any  post- 1986  undistributed  earnings 
formerly  maintained  by  a  less-than- 
10%-U.S.-owned  foreign  corporation  (as 
defined  in  §  l.904-4(g)(l))  that  are 
attributable  to  the  foreign  corporation's 
taxable  years  beginning  after  December 
31, 1986,  as  of  the  end  of  which  such 
ownership  requirements  were  met 
(formerly  pooled  earnings).  Such 
formerly  pooled  earnings  shall  be 
considered  pre-1987  accumulated 
profits  of  the  last  taxable  year  of  the 
foreign  corporation  in  which  such 
ownership  requirements  were  met  as  of 
the  end  of  the  taxable  year.  Pre-1987 
accumulated  profits  also  includes 
earnings  and  profits  accumulated  during 
subsequent  taxable  years  of  such  a  less- 
than-10%-U.S.-owned  foreign 
corporation  as  of  the  end  of  which  such 
ownership  requirements  were  not  met 
(post-pooling  earnings).  All  four  types  of 
pre-1987  accumulated  profits  described 
in  this  paragraph  (a)(10)(i)  are  also 
sometimes  referred  to  as  pre-pooling 
annual  layers. 
***** 

(iii)  *  *  *  Foreign  income  taxes 
deemed  paid  with  respect  to  a 
distribution  of  pre-1987  accumulated 
profits  shall  be  translated  from  they 
functional  currency  of  the  distribising 
corporation  into  United  States  dollars  at 
the  spot  exchange  rate  in  effect  on  the    . 
date  of  the  distribution,  except  that 
foreign  income  taxes  attributable  to 
formerly  pooled  earnings  described  in 
the  third  sentence  of  paragraph  (a)(10)(i) 
of  this  section  shall  be  maintained  in 
United  States  dollars  as  originally 
translated  in  accordance  with  section 
986(a).  Post-1986  foreign  income  taxes 
attributable  to  such  formerly  pooled 
earnings  shall  be  treated  as  pre-1987 
foreign  income  taxes. 
***** 

(13)  *   *   *  (i)  *   *   * 

(A)  The  post-1986  undistributed 
earnings  and  post-1986  undistributed 
foreign  income  taxes  of  the  foreign 
corporation  shall  be  determined  by 
taking  into  accoimt  only  consecutive 
taxable  years  beginning  on  and  after  the 
first  day  of  the  first  taxable  year  of  the 
foreign  corporation  as  of  the  end  of 
which  the  ownership  requirements  of 
section  902(c)(3)(B)  and  paragraphs 


(a)(1)  through  (4)  of  this  section  are  met 
and  ending  before  the  first  day  of  a 
subsequent  taxable  year  in  which  such   ' 
ownership  requirements  are  not  met  as 
of  the  end  of  the  taxable  year; 

(B)  Earnings  and  profits  accumulated 
prior  to  the  first  day  of  the  first  taxable 
year  of  the  foreign  corporation  as  of  the 
end  of  which  such  ownership 
requirements  are  met  shall  be 
considered  pre-1987  acciunulated 
profits  (which  may  include  both  pre- 
pooling  earnings  and  pre-1987 
earnings); 

(C)  Formerly  pooled  earnings 
described  in  paragraph  (a)(10)(i)  of  this 
section  shall  be  considered  pre-1987 
accumulated  profits  of  the  taxable  year 
ending  immediately  before  the  next 
taxable  year  in  which  such  ownership 
requirements  are  not  met  as  of  the  end 
of  the  taxable  year;  and 

(D)  Earnings  and  profits  accumulated 
on  and  after  the  first  day  of  a  taxable 
year  of  the  foreign  corporation  as  of  the 
end  of  which  such  ownership 
requirements  are  not  met  shall  be 
considered  pre-1987  accumulated 
profits  (post-pooling  earnings). 

(ii)  Resumption  of  pooling.  If  the 
ownership  requirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)(1) 
through  (4)  of  this  section  are  again  met 
with  respect  to  a  foreign  corporation 
that  originally  maintained  pools  of  post- 
1986  undistributed  earnings  and  post- 
1986  foreign  income  taxes  but  converted 
such  pools  to  pre-1987  accumulated 
profits  (formerly  pooled  earnings)  and 
associated  pre-1987  foreign  income 
taxes  because  such  ownership 
requirements  were  not  met  as  of  the 
close  of  a  subsequent  post- 1986  taxable 
year,  then  the  post-1986  undistributed 
earnings  and  post- 1986  foreign  income 
taxes  of  the  foreign  corporation  shall  be 
determined  by  taking  into  account  only 
taxable  years  beginning  on  and  after  the 
first  day  of  the  fust  such  subsequent 
taxable  year  of  the  foreign  corporation 
as  of  the  end  of  which  such  ownership 
requirements  are  met  and  ending  before 
the  first  day  of  a  subsequent  taxable  year 
in  which  such  ownership  requirements 
are  not  met  as  of  the  end  of  the  taxable 
year.  The  post-pooling  earnings, 
formerly  pooled  earnings,  pre-pooling 
earnings,  and  pre-1987  earnings  of  such 
a  foreign  corporation  shall  continue  to 
be  considered  pre-1987  accumulated 
profits.  The  rules  of  paragraph 
(a)(13)(i)(B)  through  (D)  of  this  section 
shall  apply  if  such  a  foreign  corporation 
again  becomes  a  less-than-10%-U.S.- 
owned  foreign  corporation. 

(iii)  Examples.  The  following 
examples  illustrate  the  special  effective 
date  rules  of  this  paragraph  (a)(13): 
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Example  I.  As  of  December  31, 1991,  and 
since  its  incorporation,  foreign  corporation  A 
has  owned  100  percent  of  the  stock  of  foreign 
corporation  B.  Corporation  B  is  not  a 
controlled  foreign  corporation.  Corporation  B 
uses  the  calendar  year  as  its  taxable  year,  and 
its  functional  currency  is  the  u.  Assume  lu 
equals  SI  at  all  relevant  times.  On  April  1, 
1992,  Corporation  B  pays  a  200u  dividend  to 
Corporation  A  and  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
paragraphs  (a)(1)  through  (4)  of  this  section 
are  not  met  at  that  time.  On  July  1, 1992, 
domestic  corporation  M  purchases  10  percent 
of  the  Corporation  B  stock  from  Corporation 
A  and,  for  the  first  time.  Corporation  B  meets 
the  ownership  requirements  of  section 
902(c)(3)(B)  and  paragraph  (a)(2)  of  this 
section.  Corporation  M  uses  the  calendar  year 
as  its  taxable  year.  Corporation  B  does  not 
distribute  any  dividends  to  Corporation  M 
during  1992.  For  its  taxable  year  ending 
December  31, 1992,  Corporation  B  has  500u 
of  earnings  and  profits  (afler  foreign  taxes  but 
before  taking  into  account  the  200u 
distribution  to  Corporation  A)  and  pays  lOOu 
of  foreign  income  taxes  that  is  equal  to  $100. 
Pursuant  to  paragraph  (a)(13)(i)  of  this 
section.  Corporation  B's  post-1986 
undistributed  earnings  and  post-1986  foreign 
income  taxes  will  include  earnings  and 
profits  and  foreign  income  taxes  attributable 
to  Corporation  B's  entire  1992  taxable  year 
and  all  subsequent  taxable  years  beginning 
before  the  date  these  regulations  are 
published  as  final  regulations  in  the  Federal 
Regista*,  as  well  as  later  taxable  years  as  of 
the  end  of  which  the  ownership  requirements 
of  section  902(c)(3)(B)  and  paragraphs  (a)(1) 
through  (4)  of  this  section  are  met.  Thus,  the 
April  1, 1992,  dividend  to  Corporation  A  will 
reduce  post-1986  undistributed  earnings  to 
300u  (500u— 200u)  under  paragraph  (a){9)(i) 
of  this  section.  The  foreign  income  taxes 
attributable  to  the  amount  distributed  as  a 
dividend  to  Corporation  A  will  not  be 
creditable  because  Corporation  A  is  not  a 
domestic  shareholder.  Post-1986  foreign 
income  taxes,  however,  will  be  reduced  by 
the  amount  of  foreign  taxes  attributable  to  the 
dividend.  Thus,  as  of  the  beginning  of  1993, 
Corporation  B  has  $60  ($100  -  [$100  x  40% 
(200u/500u)])  of  post-1986  foreign  income 
taxes.  See  paragraphs  (a)(8)(i)  and  (b)(1)  of 
this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  Corporation  M  sells 
five  percent  of  the  CorjKiration  B  stock  to  an 
imrelated  buyer  on  July  1,  2003,  so  that 
Corporation  B  no  longer  meets  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
paragraphs  (a)(1)  through  (4)  of  this  section 
as  of  that  date.  Thus,  as  of  December  31, 
2003,  Corporation  B's  earnings  and  profits  all 
consist  of  pre-1987  accumulated  profits, 
comprising  pre-1987  earnings  for  years 
beginning  prior  to  January  1, 1987,  pre- 
pooling  earnings  for  taxable  years  1987 
through  1991,  no  earnings  for  1992  through 
2001,  formerly  pooled  earnings  for  2002 
(comprising  Corporation  B's  post-1986 
undistributed  earnings  for  1992  through 
2002),  and  post-pooling  earnings  for  2003. 
Dividends  paid  by  Corporation  B  to 
Corporation  M  at  any  time  during  2003  will 
be  considered  paid  out  of  pre-1987 


accumulated  profits.  See  paragraphs  (a)(10) 
and  (a)(13)(i)  of  this  section.  However, 
Corporation  M  will  be  eligible  to  claim  a 
deemed-paid  credit  only  with  respect  to 
dividends  received  on  or  before  July  1,  2003. 
See  paragraphs  (a)(1)  and  (12)  of  this  section 
and§1.902-3(a)(l)and(7). 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  Corporation  M 
purchases  an  additional  five  percent  of  the 
stock  of  Corporation  B  on  July  1,  2004.  so 
that  Corporation  B  again  meets  the 
ownership  requirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)(1)  through  (4) 
of  this  section  on  December  31,  2004.  As  of 
the  end  of  2004,  assume  Corporation  B  has 
500u  of  post- 1986  undistributed  earnings 
(after  foreign  taxes  but  before  taking  into 
account  distributions  during  2004)  and  $100 
of  post-1986  foreign  income  taxes  attributable 
to  2004,  500u  of  post-pooling  earnings  and 
lOOu  of  pre-1987  foreign  income  taxes 
attributable  to  2003,  and  1500u  of  formerly 
pooled  earnings  and  $250  of  pre-1987  foreign 
income  taxes  attributable  to  2002  (comprising 
Corporation  B's  post-1986  undistributed 
earnings  and  post-1986  foreign  income  taxes 
for  1992  through  2002).  Corporation  B  pays 
dividends  to  its  shareholders  of  500u  on 
March  1,  2004,  and  SOOu  on  September  1, 
2004.  The  March  1.  2004,  dividend  is  out  of 
Corporation  B's  post-1986  undistributed 
earnings  in  its  entirety,  and  reduces 
Corporation  B's  post-1986  undistributed 
earnings  and  post-1986  foreign  income  taxes 
to  zero,  even  though  no  shareholder  is 
eligible  to  claim  a  credit  for  deemed-paid 
taxes.  See  paragraphs  (a)(8)(i)  and  (b)(1)  of 
this  section.  The  September  1,  2004, 
dividend  is  out  of  2003  post-pooling 
earnings,  euid  reduces  2003  post-pooling 
earnings  and  foreign  income  taxes  to  zero. 
Corporation  M,  which  is  a  10%  domestic 
shareholder  of  Corporation  B  on  that  date 
and  receives  a  dividend  of  50u,  is  deemed  to 
have  paid  lOu  of  foreign  income  taxes  (SOu/ 
SOOu  X  lOOu)  with  respect  to  the  dividend. 
Both  the  dividend  and  the  deemed-paid  taxes 
are  translated  into  dollars  at  the  spot 
exchange  rate  on  the  dividend  date,  under 
the  law  in  effect  prior  to  the  effective  date  of 
the  Tax  Reform  Act  of  1986.  See  paragraphs 
(a)(10)(i)  and  (ii)  of  this  section. 

Far.  4.  Section  1.904-0  is  amended  as 
foUews: 

1.  The  entries  for  §  1.904-4  are 
amended  by: 

a.  Revising  the  entry  for  paragraph 
(b)(2)(iii). 

b.  Removing  the  entry  for  paragraph 
(b){2)(iv). 

c.  Revising  the  entries  for  paragraphs 
(g)  and  {g)(l),  adding  entries  for 
paragraphs  (g)(l)(iHiii).  and  revising 
the  entry  for  paragraph  (g)(3)(i)(C). 

d.  Adding  entries  for  paragraphs 
(g)(3)(i)(CMl),  (g)(3)(i){C)(2),  and  (b)(4). 

e.  Adding  an  entry  for  paragraph  (m). 

2.  The  entries  for  §  I.904(b>-1  are 
amended  by: 

a.  Revising  section  heading  and  the 
entries  for  all  of  paragraphs  (a),  (b),  and 

(c). 

b.  Adding  entries  for  paragraphs  (d), 
(e).  (f).  (g),  and  (h). 


3.  Revising  the  entries  for  all  of 
§1.904(b)-2. 

4.  Removing  all  the  entries  for 
§§  1.904(b}-3  and  1.904(b)--l. 

5.  Adding  entries  for  §  1.904(j)-l. 
The  revisions  and  additions  read  as 

follows: 

S  1.904-0    Outline  of  regulatkMi  provisions 
for  section  904. 


§1.904-4    Separate  application  of  section 
904  with  respect  to  certain  categories  of 
income. 

•  •        •        *        • 

(b)*  *  * 
(2)*  *  * 
(iii)  Example. 

♦  *        •        *        * 

(g)  Noncontrolled  section  902 
corporation  and  non-look-through  10/50 
corporation. 

(1)  Corporate-level  accounts  and 
treatment  of  distributions  to 
shareholders. 

(i)  Definitions. 

(ii)  Accounts  at  foreign  corporation 
level. 

(iii)  Inclusion  at  shareholder  level. 
***** 

(3)*   *   * 

(i)*  *  * 

(C)  Effect  of  intervening 
noncontrolled  or  less-than-10%-U.S.- 
owned  status. 

(1)  Pre-2003  decontrolling  event. 

(2)  Pool-terminating  event. 
***** 

(4)  Special  rule  for  dividends  paid  by 
a  10/50  look-through  corporation. 

***** 

(m)  Income  treated  as  allocable  to  an 
additional  separate  category. 


§  1 .904(b)-1    Special  rules  for  capital  gains 
and  losses. 

(a)  Capital  amotmts  included  in 
taxable  income  from  sources  outside  the 
United  States. 

(1)  Limitation  on  capital  gain  from 
sources  outside  the  United  States  when 
the  taxpayer  has  net  capital  losses  from 
sources  within  the  United  States. 

(i)  In  general. 

(ii)  Allocation  of  reduction  eimong 
multiple  separate  categories  or  rate 
groups. 

(2)  Capital  losses  from  sources  outside 
the  United  States  in  the  same  separate 
category. 

(3)  Exclusivity  of  rules;  no  reduction 
by  reason  of  net  capital  loss  firom 
sources  outside  the  United  States  in  a 
different  separate  category. 

(4)  Examples. 

(b)  Capital  gain  rate  differential. 

(1)  Application  of  adjustments  only  if 
capital  gain  rate  diffierential  exists. 
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(2)  Determination  of  whether  capital 
gain  rate  differential  adjustment  exists. 

(c)  Rate  differential  adjustment  of 
capital  gains. 

(1)  Rate  differential  adjustment  of 
capital  gains  in  foreign  source  taxable 
income. 

(2)  Rate  differential  adjustment  of 
capital  gains  in  entire  taxable  income. 

(d)  Rate  differential  adjustment  of 
capital  losses  from  sources  outside  the 
United  States. 

(1)  In  general. 

(2)  Determination  of  which  net  capital 
gains  are  offset  by  net  capital  losses 
from  sources  outside  the  United  States. 

(e)  Definitions. 

(1)  Alternative  tax  rate. 

(2)  Capital  gain  net  income. 

(3)  Net  capital  gain. 

(4)  Rate  group, 
(i)  Capital  gains, 
(ii)  (Dapital  losses. 

(5)  Terms  used  in  sections  1(h),  904(b) 
or  1222. 

(f)  Examples. 

(g)  Coordination  with  overall  foreign 
loss  recapture  rules. 

(h)  Effective  date. 

§  1 .904<b)-2    Special  rules  for  application 
of  section  904(b)  to  attemative  minimum  tax 
foreign  tax  credit 

(a)  Application  of  section  904(b)(2)(B) 
adjustments. 

(b)  Use  of  alternative  minimum  tax 
rates. 

(1)  Taxpayers  other  than  corporations. 

(2)  Corporate  taxpayers. 

(c)  Effective  date. 
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§  1 .904<j>-1    Certain  individuals  exempt 
from  foreign  tax  credit  limitation. 

(a)  Election  available  only  if  all 
foreign  taxes  are  creditable  foreign 
taxes. 

(b)  Coordination  with  carryover  rules. 

(1)  No  carryovers  to  or  fit)m  election 
year. 

(2)  Carryovers  to  and  bom  other  years 
determined  without  regard  to  election 
years. 

(3)  Determination  of  amoimt  of 
creditable  foreign  taxes. 

(c)  Examples. 

I    Par.  5.  Section  1.904-4  is  amended  as 

lollows: 

I    1.  Paragraph  (a)  is  amended  by 

removing  the  period  at  the  end  and 

adding  the  language  ",  or  in  §  1.904- 

4(m)  (additional  separate  categories)." 

2.  The  first  sentence  of  paragraph 
(b)(2)(i)  is  revised. 

3.  Paragraph  (b)(2)(ii)  is  revised. 

4.  Paragraph  (b)(2)(iii)  is  removed. 

5.  Paragraph  (b){2)(iv)  is  redesignated 
IS  paragraph  (b)(2)(iii). 

6.  The  last  three  sentences  of  the 
Sample  in  newly  designated  paragraph 


(b)(2)(iii)  are  revised  and  three  new 
sentences  are  added  at  the  end. 

7.  The  paragraph  heading  for 
paragraph  (g)  is  revised. 

8.  Paragraph  (g)(1)  is  redesignated  as 
paragraph  {g)(l)(i)  and  a  new  heading  is 
added  for  paragraph  (g)(1). 

9.  Five  sentences  are  added  at  the  end 
of  newly  designated  paragraph  (g)(l)(i). 

10.  Paragraphs  {g)(l)(ii)  and  (iii)  are 
added. 

1 1 .  The  heading  of  paragraph 
(g)(3){i)(C)  is  revised  and  the  text  to 
paragraph  {g)(3)(i)(C)  is  added. 

12.  The  text  of  Example  2  through 
Example  4  is  added  to  paragraph 
(g)(3)(i)(D).  "^ 

13.  Paragraph  (g)(4)  is  added. 

14.  The  language  "and"  at  the  end  of 
paragraph  (l)(l)(v)  is  removed. 

15.  The  period  at  the  end  of  paragraph 
(l)(l)(vi)  is  removed  and  ";  and"  is 
added  in  its  place. 

16.  Paragraph  (l){l)(vii)  is  added. 

17.  Paragraph  (m)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  1 .904-4    Separate  application  of  section 
904  with  respect  to  certain  categories  of 
income. 

***** 

(b)*  *  * 

(2)*  *  *(i)*  *  Torrents  and 
royalties  paid  or  accrued  more  than  60 
days  after  the  date  these  regulations  are 
published  as  final  regidations  in  the 
Federal  Register,  passive  income  does 
not  include  any  rents  or  royalties  that 
are  derived  in  the  active  conduct  of  a 
trade  or  business,  regardless  of  whether 
such  rents  or  royalties  are  received  from 
a  related  or  an  unrelated  person.   *   *   * 

(ii)  Exception  for  certain  rents  and 
royalties.  Rents  and  royalties  are 
considered  derived  in  the  active 
conduct  of  a  trade  or  business  by  a 
United  States  person  or  by  a  controlled 
foreign  corporation  (or  other  entity  to 
which  the  look-through  rules  apply)  for 
purposes  of  section  904  (but  not  for 
purposes  of  section  954)  if  the 
requirements  of  section  954(c)(2)(A)  are 
satisfied  by  one  or  more  corporations 
that  are  members  of  an  affiliated  group 
of  corporations  (within  the  meaning  of 
section  1504(a),  determined  without 
regard  to  section  1504(b)(3))  of  which 
the  recipient  is  a  member.  For  purposes 
of  this  paragraph  (b)(2){ii).  an  affiliated 
group  includes  only  United  States 
corporations  and  foreign  corporations 
that  are  controlled  foreign  corporations 
in  which  United  States  members  of  the 
affiliated  group  own,  directly  or 
indirectly,  at  least  80  percent  of  the  total 
voting  power  and  value  of  the  stock.  For 
purposes  of  this  paragraph  (b)(2)(ii), 
indirect  ownership  shall  be  determined 


imder  section  318  and  the  regtilations 
imder  that  section, 
(iii)  •  *   • 

Example.  *   *   •  Some  of  the  franchisees 
are  unrelated  to  S  and  P.  Other  franchisees 
are  related  to  S  or  P  and  use  the  licensed 
property  outside  of  S's  country  of  - 
incorporation.  S  does  not  satisfy,  but  P  does 
satisfy,  the  active  trade  or  business 
requirements  of  section  954(c)(2)(A)  and  the 
regulations  thereunder.  The  royalty  income 
earned  by  S  with  regard  to  both  its  related 
and  unrelated  franchisees  is  foreign  personal 
holding  company  income  because  S  does  not 
satisfy  the  active  trade  or  business 
requirements  of  section  954(c)(2)(A)  and.  in 
addition,  the  royalty  income  ftom  the  related 
franchisees  does  not  qualify  for  the  same 
country  exception  of  section  954(c)(3). 
However,  all  of  the  royalty  income  earned  by 
S  is  general  limitation  income  to  S  under 
§  1.904-4(b)(2)(ii)  because  P,  a  member  of  S's 
affiliated  group  (as  defined  therein),  satisfies 
the  active  trade  or  business  test  (which  is 
applied  without  regard  to  whether  the 
royalties  are  paid  by  a  related  person).  S's 
royalty  income  that  is  taxable  to  P  under 
subpart  F  and  the  royalties  paid  to  P  are 
general  limitation  income  to  P  under  the 
look-through  rules  of  §  1.904-5(c)(l)(i)  and 
(c)(3),  respectively. 
***** 

(g)  Noncontrolled  section  902 
corporation  and  non-look-through  10/50 
corporation — (1)  Corporate-level 
accounts  and  treatment  of  distributions 
to  shareholders — (i)  Definitions.  •   *   * 
Except  as  otherwise  provided,  the  term 
"look-through  corporation"  means  a 
foreign  corporation  that  is  subject  to  the 
look-through  rules  of  section  904(d)(3) 
or  section  904(d)(4)  (as  in  effect  for 
taxable  years  beginning  after  December 
31,  2002).  The  term  "non-look-through 
10/50  corporation"  means  any  foreign 
corporation  that  is  not  a  look-through 
corporation  and  with  respect  to  which 
a  domestic  corporation  meets  the  stock 
owrnership  requirements  of  section 
902(a),  or,  for  purposes  of  applying  the 
look-through  rules  described  in  section 
904(d)(3)  and  §  1.904-5.  a  domestic 
corporation  meets  the  requirements  of 
section  902(b).  The  term  "less-than- 
10%-U.S. -owned  foreign  corporation" 
means  a  foreign  corporation  that  is 
neither  a  look-through  corporation  nor  a 
non-look-through  10/50  corporation. 
The  term  "look- through  pool"  means 
the  post- 1986  undistributed  earnings  of 
a  foreign  corporation  that  are  subject  to 
the  look-through  provisions  of  section 
904(d)(3)  or  section  904(d)(4)  as  in  effect 
for  taxable  years  beginning  after 
December  31,  2002.  The  term  "non- 
look-through  pool"  means  the  post-1986 
undistributed  earnings  of  a  foreign 
corporation  that  were  accumulated  (or 
treated  as  accumulated)  while  the 
foreign  corporation  was  a  non-look- 
through  10/50  corporation. 
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(ii)  Accounts  at  foreign  corporation 
level.  The  post- 1986  undistributed 
earnings  of  a  controlled  foreign 
corporation  or  other  look-through 
corporation  may  consist  of  look-through 
pools  (comprising  post-1986 
undistributed  earnings  accumulated 
during  periods  when  the  foreign 
corporation  was,  or  was  treated  as.  a 
look-through  corporation,  which  may 
include  post- 1986  undistributed 
earnings  in  one  or  more  non-look- 
through  pools  attributable  to  dividends 
paid  to  the  look-through  corporation  by 
each  separate  non-look-through  10/50 
corporation),  as  well  as  one  or  more 
non-look-through  pools  (including  post- 
1986  undistributed  earnings 
accumulated  during  periods  when  the 
foreign  corporation  was,  or  was  treated 
as,  a  non-look-through  10/50 
corporation).  Similarly,  a  look-through 
corporation's  pre-pooling  annual  layers, 
as  defined  in  §  1.902-l(a)(10)(i),  may  or 
may  not  be  subject  to  the  look-through 
rules,  depending  on  whether  the 
corporation  was,  or  was  treated  as,  a 
look-through  corporation  at  the  time  the 
earnings  were  accumulated. 

(iii)  Inclusion  at  shareholder  level.  A 
particular  dividend  recipient  will  be 
entitled  to  look-through  treatment  with 
respect  to  a  particular  distribution  from 
a  controlled  foreign  corporation  only  if 
the  recipient  is  a  United  States 
shareholder,  as  defined  in  section  951(b) 
taking  into  accoimt  section  953(c).  of  the 
controlled  foreign  corporation  at  the 
time  it  receives  the  dividend.  Therefore, 
a  dividend  distribution  frtim  a 
controlled  foreign  corporation  to  a 
United  States  shareholder  will  be 
characterized  under  the  look-through 
rules,  whereas  a  dividend  distribution 
to  a  less-than-10%  shareholder  of  the 
controlled  foreign  corporation  will  be 
treated  as  passive  income.  Similarly, 
under  section  904(d)(1)(E),  only  a 
corporate  shareholder  calculates  a 
separate  foreign  tax  credit  limitation  for 
dividends  from  each  noncontroUed 
section  902  corporation,  and  the  look- 
through  rules  of  section  904(d)(4)  as  in 
effect  for  taxable  years  beginning  after 
December  31,  2002,  apply  only  to 
applicable  dividends  out  of  post-2002 
earnings  of  a  corporation  that  is  a 
noncontroUed  section  902  corporation 
with  respect  to  the  taxpayer.  Therefore, 
dividends  paid  to  an  individual 
shareholder  by  a  non-look-through  10/ 
50  corporation,  or  by  a  controlled 
foreign  corporation  out  of  a  non-look- 
through  pool,  will  be  treated  as  passive 
income.  Similarly,  dividends  paid  to  an 
individual  shareholder  by  a  look- 
through  corporation  that  is  not  a 
controlled  foreign  corporation  will  be 


treated  as  passive  income  to  such 
individual,  even  if  the  individual  owns 
10  percent  or  more  of  the  distributing 
corporation's  stock. 

*        *        *        *        * 

(3)*   *   * 
(i)*  *  * 

(C)  Effect  of  intervening  noncontroUed 
or  less-than-10%-U.S.-owned  status— {i) 
Pre-2003  decontrolling  event.  If  a 
controlled  foreign  corporation  becomes 
a  non-look-through  10/50  corporation, 
for  example,  by  reason  of  the 
corporation's  issuance  of  additional 
stock  or  the  disposition  of  stock  by  the 
corporation's  controlling  United  States 
shareholders  to  foreign  persons  in  a 
taxable  year  of  the  controlled  foreign 
corporation  beginning  before  January  1 , 
2003,  (a  decontrolling  event),  and 
retains  that  status  as  of  the  end  of  the 
foreign  corporation's  taxable  year,  then 
earnings  and  profits  that  were 
accumulated  before  the  decontrolling  ■- 
event  during  periods  when  the 
corporation  was  a  controlled  foreign 
corporation  will  at  all  times  thereafter 
be  treated  as  earnings  and  profits 
accumulated  by  a  non-look-through 
10/50  corporation.  The  corporation's 
post-1986  undistributed  earnings  (or 
deficits  in  post-1986  undistributed 
earnings)  in  each  separate  category  shall 
be  combined  into,  and  constitute  the 
opening  balemce  of,  a  single  non-look- 
through  pool  of  post-1986  undistributed 
earnings  acciimulated  in  taxable  years 
beginning  before  January  1,  2003.  The 
corporation's  post-1986  foreign  income 
taxes  in  each  separate  category  shall 
similarly  be  combined  into  a  single 
category  of  post-1986  foreign  income 
taxes  attributable  to  the  non-look- 
through  pool.  Distributions  of  such 
earnings  and  profits  after  the 
decontrolling  event  will  not  be  subject 
to  the  look- through  rules  of  §  1.904-5, 
even  if  the  corporation  subsequently 
becomes  a  controlled  foreign 
corporation  or  other  look-through 
corporation  again.  The  corporation's 
pre-1987  accxmiulated  profits  will  also 
be  ineligible  for  look-through  treatment 
if  acciimidated  prior  to,  and  distributed 
after,  the  decontrolling  event.  In 
determining  whether  the  look-through 
rules  apply  to  earnings  and  profits 
maintained  at  the  distributing 
corporation  level,  earnings  and  profits 
accumulated  or  distributed  in  the 
taxable  year  in  which  a  decontrolling 
event  occurs  shall  be  considered 
accumulated  or  distributed  after  the 
decontrolling  event,  respectively. 
However,  in  determining  whether  a 
dividend  recipient  is  entitled  to  look- 
through  treatment  with  respect  to  a 
particular  distribution,  only  the 


shareholder's  status  and  ownership  of 
stock  at  the  time  it  receives  the  dividend 
is  relevant.  See  §  1.902-l(a)(l)  and 
paragrapli  (g)(l)(iii)  of  this  section. 

(2)  Pool-terminating  event.  If  a  look- 
through  corporation  or  a  non-look- 
through  10/50  corporation  becomes  a 
less-than-10%-U.S.-owned  foreign 
corporation,  for  example,  by  reason  of 
the  corporation's  issuance  of  additional 
stock  or  the  disposition  of  stock  by  the 
corporation's  United  States  shareholders 
(a  pool-terminating  event),  and  retains 
that  status  as  of  the  end  of  the  foreign 
corporation's  taxable  year,  then  earnings 
and  profits  that  were  accvunulated 
before  the  pool-terminating  event  will  at 
all  times  thereafter  be  treated  as  pre- 
1987  acciunulated  profits  accumulated 
by  a  non-look-through  10/50 
corporation  in  accordance  with  §  1.902- 
l(a)(10)  and  (13).  Distributions  of  such 
earnings  and  profits  after  the  pool- 
terminating  event  will  not  be  subject  to 
the  look- through  rules  of  §  1.904-5, 
even  if  the  corporation  subsequently 
becomes  a  look-through  corporation 
again.  Earnings  and  profits  accumulated 
or  distributed  in  the  taxable  year  in 
which  a  pool-terminating  event  occius 
shall  be  considered  accumulated  or 
distributed  after  the  pool-terminating 
event,  respectively.  However,  in 
determining  whether  a  dividend 
recipient  is  entitled  to  look-through 
treatment  with  respect  to  a  particular 
distribution,  only  the  shareholder's 
status  and  ownership  of  stock  at  the 
time  it  receives  the  dividend  is  relevant. 
See  §  1.902-l(a)(l)  and  paragraph 
(g)(l){iii)  of  this  section. 
***** 

(D)*  *  * 

Example  2.  (i)  Facts.  X,  a  domestic 
corporation,  owns  all  of  the  stock  of  S,  a 
controlled  foreign  corporation.  On  March  1, 
2002,  S  pays  a  dividend  to  X.  On  July  1, 
2002,  S  issues  additional  shares  of  stock  to 
Z,  a  foreign  person,  in  exchange  for  a  capital 
contribution.  The  new  stock  issuance  dilutes 
X's  interest  in  S  to  40  percent.  Thus,  S  is  a 
non-look-through  10/50  corporation 
beginning  on  July  1,  2002. 

(ii)  Result.  The  March  1,  2002,  dividend  to 
X  is  treated  as  a  dividend  from  a  non-look- 
through  10/50  corporation.  X  is  not  entitled 
to  look-through  treatment  on  the  dividend 
under  paragraph  (g)(3)(i)(C)  of  this  section. 

Example  3.  (i)  Facts.  X,  a  domestic 
corporation,  has  owned  all  oft^e  stock  of  S, 
a  controlled  foreign  corporation,  since  S  was 
organized  in  1980.  Both  X  and  S  use  the 
calendar  year  as  the  taxable  year.  On  July  1, 
2002,  X  sells  60  percent  of  the  stock  of  S  to 
Z,  a  foreign  person.  On  July  1.  2003,  X 
repurchases  all  of  the  S  stock  that  it  sold  to 
Z  in  2002.  Thus,  S  is  a  controlled  foreign 
corporation  for  1980  through  June  30,  2002. 
a  non-look-through  10/50  corporation  from 
July  1,  2002,  through  December  31.  2002,  and 
a  look-through  corporation  from  January  1, 
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2003,  forward,  as  well  as  a  controlled  foreign 
corporation  from  July  1.  2003,  forward. 

(ii)  Result.  Pursuant  to  paragraph 
(g)(3)(i)(C)  of  this  section,  X  fs  entitled  to 
look-through  treatment  with  respect  to 
distributions  before  January  1,  2002,  of  S's 
post-1986  undistributed  earnings 
accumulated  through  December  31,  2001, 
and  of  S's  pre-1987  accumulated  profits. 
Distributions  after  December  31,  2001,  of 
earnings  and  profits  accumulated  before 
January  1,  2003,  will  be  treated  as  dividends 
from  a  non-look-through  10/50  corporation. 
X  is  entitled  to  look-through  treatment  on 
distributions  of  earnings  and  profits 
accumulated  and  distributed  after  December 
31,  2002. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3.  except  that  X  sells  95 
percent,  rather  than  60  percent,  of  the  stock 
of  S  to  Z.  Thus,  S  is  a  controlled  foreign 
corporation  for  1980  through  June  30.  2002. 
a  less-than-10%-U.S.-ovraed  foreign 
corporation  from  July  1,  2002,  through  June 
30,  2003,  and  a  controlled  foreign 
corporation  beginning  on  July  1,  2003. 

(ii)  Result.  The  result  is  the  same  as  in 
Example  3,  except  that  distributions  from  S 
made  between  July  1,  2002,  and  June  30, 
2003,  will  be  treated  as  passive  income  to  X 
because  X  owns  less  than  10  percent  of  the 
stock  of  S  during  that  period.  Distributions 
from  S  to  X  made  between  January  1,  2002, 
and  June  30,  2002.  will  be  treated  as 
dividends  from  a  non-look-through  10/50 
corporation.  Distributions  from  S  to  X  made 
after  June  30,  2003,  out  of  earnings  and 
profits  accumulated  prior  to  January  1,  2003, 
will  be  treated  as  dividends  from  a  non-look- 
through  10/50  corporation.  X  is  entitled  to 
look-through  treatment  of  distributions  after 
June  30,  2003,  out  of  earnings  and  profits 
accumulated  after  December  31.  2002. 
***** 

(4)  Special  rule  for  dividends  paid  by 
a  10/50  look-through  corporation. 
(Reserved] 

***** 

(D*  *  *(i)*  *  * 

(vii)  Income  that  meets  the  definitions 
of  a  separate  category  described  in 
paragraph  (m)  of  this  section  and  of  any 
other  category  of  separate  limitation 
income  described  in  section 
904(d)(1)(A)  through  (H)  will  be  subject 
to  the  separate  limitation  described  in 
paragraph  (m)  of  this  section  and  will 
not  be  treated  as  general  limitation 
income  described  in  section  904(d)(l)(I). 
***** 

(m)  Income  treated  as  allocable  to  an 
additional  separate  category.  If  section 
904(a).  (b).  and  (c)  are  applied 
separately  to  any  category  of  income 
under  the  Internal  Revenue  Code  (for 
example,  imder  section 
56(g)(4)(C){iii)(IV),  245(a)(10).  865(h), 
901(j).  or  904(g)(10)),  that  category  of 
income  will  be  treated  for  all  purposes 
of  the  Internal  Revenue  Code  and 
regulations  as  if  it  were  a  separate 
category  listed  in  section  904(d)(1)  and 
section  904(d)(3)(F)(i). 
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Par.  6.  In  §  1.904-5,  paragraph  (a)(1) 
is  revised  to  read  as  follows: 

§  1 .904-5    Look-tttrough  rules  as  applied  to 
controlled  foreign  corporations  and  other 
entities. 

(a)  *   *   * 

(1)  The  term  "separate  category" 
means,  as  the  context  requires,  any 
category  of  income  described  in  section 
904(d)(1)(A),  (B),  (C),  (D).  (E).  (F).  (G). 
(H).  or  (I)  and  in  §  1.904-4(b).  (d).  (e).  (f). 
and  (g).  any  category  of  income 
described  in  §  1.904-4(m),  or  any 
category  of  earnings  and  profits  to 
which  income  described  in  such 
provisions  is  attributable. 
***** 

Par,  7.  In  §  1.904-6.  paragraph 
(a)(l)(ii)  is  amended  by  adding  two 
sentences  at  the  end  to  read  as  follows: 

§  1 .904-6    Allocation  and  apportionment  of 
taxes. 

(a)*   *   *(1)*   *   * 

(ii)  *   *   *  If  the  taxpayer  applies  the 
principles  of  §§  1.861-8  through  1.861- 
14T  for  purposes  of  allocating  expenses 
at  the  level  of  the  taxpayer  (or  at  the 
level  of  the  qualified  business  unit, 
foreign  subsidiary,  or  other  entity  that 
paid  or  accrued  the  foreign  taxes)  imder 
this  paragraph  (a)(l)(ii),  such  principles 
shall  be  applied  (for  such  purposes)  in 
the  same  manner  as  the  taxpayer  applies 
such  principles  in  determining  the 
income  or  earnings  and  profits  for 
United  States  tax  purposes  of  the 
taxpayer  (or  of  the  qualified  business 
unit,  foreign  subsidiary,  or  other  entity 
that  paid  or  accrued  the  foreign  taxes,  as 
the  case  may  be).  For  example,  a 
taxpayer  must  use  the  modified  gross 
income  method  under  §  1.861-9T  when 
applying  the  principles  of  that  section 
for  purposes  of  this  paragraph  {a)(l)(ii) 
to  determine  the  amount  of  a  controlled 
foreign  corporation's  income,  in  each 
separate  category,  that  is  taxed  by  a 
foreign  country,  if  the  taxpayer  applies 
the  modified  gross  income  method 
under  §  1.861-9T(f)(3)  when  applying 
§  1.861-9T  to  determine  the  income  and 
earnings  and  profits  of  the  controlled 
foreign  corporation  for  United  States  tax 
purposes. 
***** 

Par.  8.  Section  I.904(b}-1  is  revised  to 
read  as  follows: 


Special  rules  for  capital  gains 


§1.904(bH 
and  losses. 

(a)  Capital  amounts  included  in 
taxable  income  from  sources  outside  the 
United  States — (1)  Limitation  on  capital 
gain  from  sources  outside  the  United 
States  when  the  taxpayer  has  net  capital 
losses  from  sources  within  the  United 
States— (i)  In  general.  Except  as 


otherwise  provided  in  this  section,  for 
purposes  of  section  904  and  this  section, 
taxable  income  from  soim:es  outside  the 
United  States  (in  all  of  the  taxpayer's 
separate  categories  in  the  aggregate) 
shall  include  capital  gain  net  income 
from  sources  outside  the  United  States 
(determined  by  considering  all  of  the 
capital  gain  and  loss  items  in  all  of  the 
taxpayer's  separate  categories  in  the 
aggregate)  only  to  the  extent  of  capital 
gain  net  income  from  all  sources. 
Similarly,  except  as  otherwise  provided 
in  this  section,  for  purposes  of  section 
904  and  this  section,  net  capital  gain 
from  sources  outside  the  United  States 
(determined  by  considering  all  of  the 
capital  gain  and  loss  items  in  all  of  the 
taxpayer's  separate  categories  in  the 
aggregate)  shall  not  exceed  net  capital 
gain  from  all  sources. 

(ii)  Allocation  of  reduction  among 
multiple  separate  categories  or  rate 
groups.  If  capital  gain  net  income  (or  net 
capital  gain)  from  sources  outside  the 
United  States  exceeds  capital  gain  net 
income  (or  net  capital  gain),  and  the 
taxpayer  has  capital  gain  net  income  (or 
net  capital  gain)  itom  sources  outside 
the  United  States  in  two  or  more 
separate  categories  or  in  two  or  more 
rate  groups,  such  excess  must  be 
apportioned  on  a  pro  rata  basis  as  a 
reduction  to  each  such  separate 
category,  and  then  within  each  separate 
category,  on  a  pro  rata  basis  among  rate 
groups.  For  piuposes  of  the  preceding 
sentence,  pro  rata  means  based  on  the 
relative  amounts  of  the  capital  gain  net 
income  (or  net  capital  gain)  from 
sources  outside  the  United  States  in 
each  separate  category,  or  in  each  rate 
group  within  a  separate  category. 

(2)  Capital  losses  from  sources  outside 
the  United  States  in  the  same  separate 
category.  Except  as  otherwise  provided 
in  paragraph  (d)  of  this  section,  taxable 
income  from  sources  outside  the  United 
States  in  each  separate  category  shall  be 
reduced  by  any  capital  loss  that  is 
allocable  or  apportionable  to  sources 
outside  the  United  States  in  such 
separate  category  to  the  extent  such  loss 
is  allowable  in  determining  taxable 
income  for  the  taxable  year  (taking  into 
account  losses  allowable  under  section 
1211(b)). 

(3)  Exclusivity  of  rules;  no  reduction 
by  reason  of  net  capital  losses  from 
sources  outside  the  United  States  in  a 
different  separate  category.  Capital 
gains  from  sources  outside  the  United 
States  in  any  separate  category  shall  be 
limited  by  reason  of  section  904(b)(2)(A) 
and  the  comparable  limitation  of  section 
904(b)(2)(B)(i)  only  to  the  extent 
provided  in  paragraph  {a)(l)  of  this 
section  (relating  to  limitation  on  capital 
gain  from  sources  outside  the  United 
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States  when  taxpayer  has  net  capital 
losses  from  sources  within  the  United 
States)  and  paragraph  (a)(2)  of  this 
section  (relating  to  capital  losses  from 
sources  outside  the  United  States  in  the 
same  separate  category). 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (a).  The  examples  are  as 
follows: 

Example  1.  Taxpayer  A,  a  corporation,  has 
a  general  limitation  category  capital  loss  of 
S3,000  from  sources  outside  the  United 
States,  a  passive  category  capital  gain  of 
$3,000  from  sources  outside  the  United 
States,  and  a  capital  loss  of  $2,000  from 
sources  within  the  United  States.  A  has  no 
capital  gain  net  income  from  sources  outside 
the  United  States  (in  the  aggregate,  from  all 
separate  categories),  because  the  $3,000 
passive  capital  gain  less  the  $3,000  general 
limitation  capital  loss  yields  a  net  of  zero. 
From  all  sources,  A  also  has  no  capital  gain 
net  income.  (The  resulting  $2,000  net  capital 
loss  is  not  currently  allowable  under  section 
1211(a)  because  A  is  a  corporation.)  Because 
A's  capital  gain  net  income  from  sources 
outside  the  United  States  does  not  exceed  A's 
capital  gain  net  income  from  all  sources, 
paragraph  (a)(1)  of  this  section  does  not 
require  any  reduction  of  A's  passive  category 
capital  gain. 

Example  2.  Taxpayer  B,  a  corporation,  has 
$500  of  capital  gain  net  income  from  sources 
outside  the  United  States,  of  which  $300  is 
in  the  general  limitation  category  and  $200 
is  in  the  passive  category.  B's  capital  gain  net 
income  from  sources  outside  the  United 
States  is  $500  ($300  -f  $200).  Because  B  also 
incurs  a  capital  loss  of  $100  bom  sources 
within  the  United  States,  B's  capital  gain  net 
income  (from  all  sources)  is  $400  ($300  + 
$200— $100).  Pursuant  to  paragraph  (a)(1)(B) 
of  this  section,  the  $100  excess  of  capital  gain 
net  income  from  sources  outside  the  United 
States  over  capital  gain  net  income  from  all 
sources  ($500 — $400)  must  be  appwrtioned, 
as  a  reduction,  three-fifths  ($300/$500  of 
$100,  or  $60)  to  the  general  limitation 
category  and  two-fifths  ($20O/$500  of  $100. 
or  $40)  to  the  passive  category.  Therefore,  for 
purposes  of  section  904,  the  general 
limitation  category  includes  $240  ($300 — 
$60)  of  capital  gain  net  income  from  sources 
outside  the  United  States  and  the  passive 
category  includes  $160  ($200 — $40)  of  capital 
gain  net  income  fitjm  sources  outside  the 
United  States. 

Example  3.  Taxpayer  C,  a  corporation,  has 
a  $10,000  capital  loss  bom  sources  outside 
the  United  States  in  the  general  limitation 
category,  a  $4,000  capital  gain  bom  sources 
outside  the  United  States  in  the  passive 
category,  and  a  $2,000  capital  gain  bom 
sources  within  the  United  States.  C's  capital 
gain  net  income  from  sources  outside  the 
United  States  is  zero,  since  losses  exceed 
gains.  C's  capital  gain  net  income  bom  all 
sources  is  also  zero.  C's  capital  gain  net 
income  frvm  sources  outside  the  United 
States  does  not  exceed  its  capital  gain  net 
income  bom  all  sources,  and  therefore 
paragraph  (a)(1)  of  this  section  does  not 
require  any  reduction  of  C's  passive  category 
capital  gain.  For  purposes  of  section  904,  C's 


passive  category  includes  S4.000  of  capital 
gain  net  income.  C's  general  limitation 
category  includes  a  capital  loss  of  $6,000 
because  only  $6,000  of  capital  loss  is 
allowable  as  a  deduction  in  the  current  year. 
The  entire  $4,000  of  capital  loss  in  excess  of 
the  $6,000  of  capital  loss  that  offsets  capital 
gain  in  the  taxable  year  is  carried  back  or 
forward  under  section  1212(a).  and  none  of 
such  $4,000  is  taken  into  account  under 
section  904(a)  or  (b)  for  the  current  taxable 
year. 

(b)  Capital  gain  rate  differential— (1) 
Application  of  adjustments  only  if 
capital  gain  rate  differential  exists. 
Section  904(b)(2)(B)  and  paragraphs  (c) 
and  (d)  of  this  section  apply  only  for 
taxable  years  in  which  the  taxpayer  has 
a  capital  gain  rate  differential. 

(2)  Determination  of  whether  capital 
gain  rate  differential  exists.  For 
purposes  of  section  904(b)  and  this 
section,  a  capital  gain  rate  differential  is 
considered  to  exist  for  the  taxable  year 
only  if  the  taxpayer  has  a  net  capital 
gain  for  the  taxable  year  and — 

(i)  In  the  case  of  a  taxpayer  other  than 
a  corporation,  tax  is  imposed  at  a 
reduced  rate  under  section  1(h)  for  the 
taxable  year;  or 

(ii)  In  the  case  of  a  corporation,  tax  is 
imposed  imder  section  1201(a)  on  the 
taxpayer  at  a  rate  less  than  any  rate  of 
tax  imposed  on  the  taxpayer  by  section 
11,  511,  or  831(a)  or  (b),  whichever 
applies  (determined  without  regard  to 
the  last  sentence  of  section  11(b)(1)),  for 
the  taxable  year. 

(c)  Rate  differential  adjustment  of 
capital  gains— C^)  Rate  differential 
adjustment  of  capital  gains  in  foreign 
source  taxable  income.  In  determining 
taxable  income  from  sources  outside  the 
United  States  for  purposes  of  section 
904  and  this  section,  capital  gain  net 
income  from  sources  outside  the  United 
States  in  each  separate  category,  after 
any  reduction  pursuant  to  paragraph  (a) 
of  this  section,  shall  be  reduced  by  the 
sum  of  the  rate  differential  portions  (as 
defined  in  section  904(b)(3)(E))  of  each 
rate  group  of  net  capital  gain  from 
sources  outside  the  United  States  in 
such  separate  category. 

(2)  Rate  differential  adjustment  of 
capital  gains  in  entire  taxable  income. 
For  purposes  of  section  904  and  this 
section,  the  entire  taxable  income  shall 
include  gains  from  the  sale  or  exchange 
of  capital  assets  only  to  the  extent  of 
capital  gain  net  income  reduced  by  the 
sum  of  the  rate  differential  portions  (as 
defined  in  section  904(b)(3)(E))  of  each 
rate  group  of  net  capital  gain. 

(d)  Rate  differential  adjustment  of 
capital  losses  from  sources  outside  the 
United  States— C^)  In  general.  In 
determining  taxable  income  frt)m 
sources  outside  the  United  States  for 


purposes  of  section  904  and  this  section, 
any  net  capital  loss  from  sources  outside 
the  United  States  included  in  a  separate 
category  pursuant  to  paragraph  (a)  of 
this  section  shall  be  reduced  by  the  sum 
of  the  rate  differential  portion  of  the  net 
capita]  gains  (from  the  same  rate  group 
in  other  separate  categories,  from  other 
rate  groups  in  the  same  or  other  separate 
categories,  or  irom  sources  within  the 
United  States)  that  are  offset  by  such  net 
capital  loss  in  determining  the 
taxpayer's  entire  taxable  income. 

(2)  Determination  of  which  net  capital 
gains  are  offset  by  net  capital  losses 
from  sources  outside  the  United  States. 
For  purposes  of  paragraph  (d)(1)  of  this 
section,  in  order  to  determine  which  net 
capital  gains  (from  any  rate  group)  are 
offset  by  net  capital  losses  from  sources 
outside  the  United  States,  the  following 
rules  shall  apply  in  the  following  order: 

(i)  Capital  losses  from  sources  outside 
the  United  States  shall  first  be  netted 
against  capital  gains  from  sources 
outside  the  United  States  in  the  same 
rate  group  and  the  same  separate 
category  as  the  foreign  source  capital 
losses. 

(ii)  Net  capital  losses  from  each  rate 
group  from  sources  outside  the  United 
States  shall  be  netted  against  net  capital 
gains  from  soiut:es  outside  the  United 
States  from  the  same  rate  group  in  other 
separate  categories,  ratably  to  the  extent 
that  net  capital  gains  and  losses  in  a 
particular  rate  group  occur  in  two  or 
more  separate  categories. 

(iii)  Capital  losses  from  soiuces 
within  the  United  States  shall  be  netted 
against  capital  gains  fitim  sources 
within  the  United  States  in  the  same 
rate  group. 

(iv)  The  net  foreign  capital  losses  from 
each  rate  group,  £is  determined  under 
paragraph  (d)(2)(ii)  of  this  section,  shall 
be  netted  against  the  taxpayer's 
remaining  net  capital  gains  from  sources 
within  and  outside  the  United  States  in 
the  following  order,  and  without  regard 
to  any  net  capital  losses,  from  any  rate 
group,  from  sources  within  the  United 
States— 

(A)  First  against  net  capital  gains  from 
sources  within  the  United  States  in  the 
same  rate  group; 

(B)  Next,  against  net  capital  gains  in 
other  rate  groups,  in  the  order  in  which 
capital  losses  offset  capital  gains  for 
purposes  of  determining  the  taxpayer's 
taxable  income  and  without  regard  to 
whether  such  net  capital  gains  derive 
from  sources  within  or  outside  the 
United  States,  as  follows: 

(1)  A  short-term  capital  loss 
(including  any  short-term  capital  loss 
carryover)  is  used  first  to  offset  short- 
term  capital  gain  otherwise  taxable  at 
ordinary  income  rates.  Any  remaining 
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net  short-term  capital  loss  is  used  first 
to  offset  any  net  long-term  gain  in  the 
28  percent  rate  group,  then  to  offset  net 
long-term  gain  in  the  25  percent  rate 
group,  and  finally  to  offset  net  long-term 
gain  in  the  20  percent  rate  group. 

(2)  A  net  capital  loss  in  the  28  percent 
rate  group  is  used  first  to  offset  net 
capital  gain  in  the  25  percent  rate  group, 
and  then  to  offset  net  capital  gain  in  the 
20  percent  rate  group. 

(3)  A  net  capital  loss'  in  the  20  percent 
rate  group  is  used  first  to  offset  net 
capital  gain  in  the  28  percent  rate  group, 
and  then  to  offset  net  capital  gain  in  the 
25  percent  rate  group. 

(v)  The  net  capital  losses  fi^m  sources 
outside  the  United  States  in  any  rate 
group,  to  the  extent  netted  against  net 
capital  gains  in  any  other  separate 
category  under  paragraph  (d){2)(ii)  of 
this  section  or  against  net  capital  gains 
in  any  other  rate  group  under  paragraph 
(d)(2)(iv)  of  this  section,  shall  be  treated 
as  coming  pro  rata  from  each  separate 
category  that  contains  net  capital  losses 
from  sources  outside  the  United  States 
in  that  rate  group.  For  example,  assume 
that  the  taxpayer  has  $20  of  net  capital 
losses  in  the  20  percent  rate  group  in  the 
passive  category  and  $40  of  net  capital 
losses  in  the  20  percent  rate  group  in  the 
general  limitation  category,  both  fixjm 
sources  outside  the  United  States. 
Further  assume  that  $50  of  the  total  $60 
net  capital  losses  from  sources  outside 
the  United  States  are  netted  against  net 
capital  gains  in  the  28  percent  rate 
group  (from  other  separate  categories  or 
from  sources  within  the  United  States). 
One-third  of  the  $50  of  such  capital 
losses  would  be  treated  as  coming  from 
the  passive  category,  and  two-thirds  of 
such  $50  would  be  treated  as  coming 
from  the  general  limitation  category. 

(vi)  The  determination  of  which 
capital  gains  are  offset  by  capital  losses 
from  sources  outside  the  United  States 
under  this  paragraph  is  made  solely  in 
order  to  determine  the  appropriate  rate- 
differential-based  adjustments  to  such 
capital  losses  under  this  section  and 
section  904(b),  and  does  not  change  the 
source,  allocation,  or  separate  category 
of  any  such  capital  gain  or  loss  for 
purposes  of  computing  taxable  income 
from  sources  within  or  outside  the 
United  States  or  for  any  other  purpose. 

(e)  Definitions.  For  purposes  of 
section  904(b)  and  this  section,  the 
follov^ring  definitions  apply: 

(1)  Alternative  tax  rate.  The  term 
alternative  tax  rate  means,  with  respect 
to  any  rate  group,  the  rate  applicable  to 
that  rate  group  under  section  1(h)  (for 
taxpayers  other  than  corporations)  or 
1201(a)  (for  corporations).  For  example, 
the  alternative  tax  rate  for  unrecaptured 
section  1250  gain  is  25  percent. 
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(2)  Capital  gain  net  income.  The  term 
capital  gain  net  income  means  the 
excess  of  the  gains  from  the  sales  or 
exchanges  of  capital  assets  over  the 
losses  from  such  sales  or  exchanges. 
Such  term  shall  include  net  section 
1231  gain,  but  shall  not  include  gains  or 
losses  from  the  sale  or  exchange  of 
capital  assets  to  the  extent  that  such 
gains  are  not  treated  as  capital  gains.  In 
determining  capital  gain  net  income, 
gains  and  losses  which  are  not  from  the 
sale  or  exchange  of  capital  assets  but 
which  are  treated  as  capital  gains  and 
losses  under  the  Internal  Revenue  Code 
are  included. 

(3)  Net  capital  gain.  The  term  net 
capital  gain  means  the  excess  of  the  net 
long-term  capital  gain  (including  net 
section  1231  gain)  for  the  taxable  year 
over  the  net  short-term  capital  loss  for 
such  year,  but  shall  not  include  gains  or 
losses  fit)m  the  sale  or  exchange  of 
capital  assets  to  the  extent  that  such 
gains  are  not  treated  as  capital  gains.  In 
determining  net  capital  gain,  gains  and 
losses  which  are  not  from  the  sale  or 
exchange  of  capital  assets  but  which  are 
treated  as  capital  gains  and  losses  under 
the  Internal  Revenue  Code  are  included. 

(4)  Rate  group.  For  purposes  of  this 
section — 

(i)  Capital  gains.  With  respect  to 
capital  gains,  the  term  rate  group  means 
the  amounts  subject  to  a  particular  rate 
of  tax  under  section  1(h).  For  example, 
the  20  percent  rate  group  of  capital  gain 
net  income  from  sources  outside  the 
United  States  consists  of  the  capital  gain 
net  income  from  sources  outside  the 
United  States  that  is  subject  to  tax  at  a 
rate  of  20  percent  under  section  1(h). 

(ii)  Capital  losses.  With  respect  to 
capital  losses,  the  rate  group  shall  be 
determined  as  if  the  sale  or  exchange 
that  produced  the  capital  loss  had 
instead  produced  a  capital  gain.  For 
example,  if  the  sale  of  an  asset  held  for 
more  than  one  year  yields  a  capital  loss, 
but  any  gain  generated  by  the  sale 
would  have  been  subject  to  tax  at  a  rate 
of  20  percent  under  section  1(h),  the 
capital  loss  is  allocated  to  the  20  percent 
rate  group  for  purposes  of  this  section. 

(5)  Terms  used  in  sections  1(h),  904(b) 
or  1222.  For  purposes  of  this  section, 
any  term  used  in  this  section  and  also 
used  in  section  1(h),  section  904(b)  or 
section  1222  shall  have  the  same 
meaning  given  such  term  by  section 
1(h),  904(b)  or  1222,  respectively,  except 
as  otherwise  provided  iir  this  section. 

(0  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 
In  these  examples,  the  adjustment  for 
the  rate  differential  portion  is  shown  as 
a  fraction,  the  numerator  of  which  is  the 
alternative  tax  rate  percentage  and  the 
denominator  of  which  is  39.6  percent 


(the  current  highest  applicable  tax  rate 
for  individuals  under  section  1).  All  of 
the  examples  assume  that  all  capital 
gains  and  losses  are  long-term  capital 
gains  and  losses.  (Therefore,  in  these 
examples,  capital  gain  net  income 
equals  net  capital  gain,  and  for 
convenience  both  are  referred  to  in  the 
examples  as  net  capital  gain  in 
calculating  the  rate  differential 
adjustments).  In  addition,  all  dollar 
amounts  in  the  examples  are 
abbreviated  from  amounts  in  the 
thousands  (e.g.,  $50  represents  $50,000). 
The  examples  are  as  follows: 

Example  1.  (i)  A,  an  individual,  has  foreign 
source  items  only  in  the  passive  category  for 
the  taxable  year.  A  has  $1,000  of  capital  gains 
bom  sources  outside  the  United  States, 
which  would  be  taxed  at  a  rate  of  20  percent 
under  section  1(h).  A  has  $700  of  capital 
losses  from  sources  outside  the  United  States, 
which  resulted  from  the  sale  of  capital  assets 
held  for  more  than  one  year.  If  the  sale  had 
resulted  in  gain  rather  than  loss,  the  gain 
would  have  been  taxed  at  a  rate  of  20  percent 
under  section  1(h).  For  the  same  taxable  year, 
A  has  $800  of  capital  gains  from  sources 
within  the  United  States  that  are  taxed  at  a 
rate  of  28  percent  under  section  1(h).  A  also 
has  $100  of  capital  losses  bom  sources 
within  the  United  States.  If  the  sale  or 
exchange  generating  such  capital  losses  had 
instead  yielded  a  capital  gain,  such  gain 
would  have  been  subject  to  tax  a  rate  of  20 
percent  under  section  1(h).  A  also  has  $500 
of  ordinary  income  from  sources  within  the 
United  States. 

(ii)  A's  items  of  ordinary  income,  capital 
gain  and  capital  loss  for  the  taxable  year  are 
summarized  in  the  following  table:  foreign 
source: 


20%  rate  group  ., 

25%  rate  group. 
28%  rate  group  .. 
Ordinary  irKome 


Foreign 
source: 
passive 


SI, 000 
($700) 


(iii)  As  capital  gain  net  income  from 
sources  outside  the  United  States  ($300)  does 
not  exceed  A's  capital  gain  net  income  from 
all  sources  ($1,000).  Therefore,  paragraph 
(a)(l]  of  this  section  does  not  require  any 
reduction  of  A's  capital  gain  net  income  in 
the  passive  category. 

(iv)  In  computing  A's  taxable  income  from 
sources  outside  the  United  States  in  the 
numerator  of  the  section  904(a)  foreign  tax 
credit  limitation  fraction  for  the  passive 
category,  capital  gains  and  losses  bom 
sources  outside  the  United  States  are  netted 
within  rate  groups  and  within  separate 
categories.  See  paragraphs  (a)(2).  (c)(1),  and 
(d)(1)  of  this  section.  The  $1,000  of  capital 
gain  less  the  $700  of  capital  loss  yields  $300 
of  net  capital  gain  in  the  20  percent  rate 
group  in  the  passive  category.  A  must  adjust 
the  resulting  net  capital  gain  in  the  passive 
category  as  required  under  section 
904(b)(2)(B)(i)  and  paragraph  (c)(1)  of  this 
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section,  using  20  percent  as  the  alternative 
tax  rate,  as  follows:  $300  (20%/39.6%). 

(v)  In  computing  A's  entire  taxable  income 
in  the  denominator  of  the  section  904(a) 
foreign  tax  credit  limitation  fraction,  A  must 
combine  the  $300  net  capital  gain  from 
sources  outside  the  United  States  and  the 


$100  net  capital  loss  fitjm  sources  within  the 
United  States  in  the  same  rate  group  (20 
percent).  A  must  adjust  the  resulting  $200 
($300  -  $100)  of  net  capital  gain  in  the  20 
percent  rate  group  as  required  under  section 
904(b)(2)(B)(ii)  and  paragraph  (c)(2)  of  this 
section,  using  20  percent  as  the  alternative 


tax  rate,  as  follows:  $200  (20%/39.6%).  A 
must  also  adjust  the  $800  of  net  capital  gain 
in  the  28  percent  rate  group,  using  28  percent 
as  the  alternative  tax  rate,  as  follows:  $800 
{28%/39.6%). 

(vi)  A's  passive  category  foreign  tax  credit 
limitation  is  computed  as  follows: 


$300  (20%/39.6%) 

$500  +  $200  (20%/39.6%)  +  $800  (28%/39.6%) 


Example  2.  (i)  X,  an  individual,  has  the 
following  items  of  ordinary  income,  capital 
gain,  and  capital  loss  for  the  taxable  year: 


20%  rate  group  . 
25%  rate  group  . 
28%  rate  group  . 
Ordinary  income 


U.S.  source 


$300 
200 
500 

1,000 


Foreign  source: 


General 


($500) 

(300) 
500 


Passive 


$100 


500 


(ii)  X's  capital  gain  net  income  fit)m 
sources  outside  the  United  States  in  the 
aggregate  (zero,  since  losses  exceed  gains) 
does  not  exceed  X's  capital  gain  net  income 
from  all  sources  ($300).  Therefore,  paragraph 
(a)(1)  of  this  section  does  not  require  any 
reduction  of  X's  capital  gain  net  income  in 
the  passive  category. 

(iii)  In  computing  X's  taxable  income  ftt)m 
sources  outside  the  United  States  in  the 
numerators  of  the  section  904(a)  foreign  tax 
credit  limitation  fractions  for  the  passive  and 
general  limitation  categories,  X  must  adjust 
capital  gain  net  income  and  net  capital  losses 
as  provided  in  section  904(b)(2)(B)(i)  and  (iii) 
and  paragraphs  (c)(1)  and  (d)(1)  of  this 
section. 

(A)  First,  capital  gains  and  losses  from 
sources  outside  the  United  States  are  netted 
within  rate  groups  and  within  separate 
categories.  There  are  no  such  amounts  to  be 
netted  in  this  case. 

(B)  Because  X  has  net  capital  losses  in  the 
general  limitation  category,  under  paragraph 
(d)(2)(ii)  of  this  section  X's  net  capital  losses 
from  sources  outside  the  United  States  in 
each  rate  group  are  netted  against  net  capital 
gains  &t)m  sources  outside  the  United  States 
in  other  separate  categories  in  the  same  rate 
group.  Thus,  $100  of  the  $500  net  capital  loss 
in  the  20  percent  rate  group  in  the  general  ■ 
limitation  category  offsets  $100  of  net  capital 
gain  in  the  20  percent  rate  group  in  the 
passive  category.  The  $100  net  capital  gain 


remains  in  the  passive  category  and  is 
adjusted  under  paragraph  (c)(1)  of  this 
section  as  follows:  $100(20%/39.6%).  The 
$100  net  capital  loss  remains  in  the  general 
limitation  category  and  is  adjusted  under 
paragraph  (d)(1)  of  this  s^tion  as  follows: 
$100(20%/39.6%). 

(C)  Next,  under  paragraph  (d)(2)(iv)(A)  of 
this  section,  X's  net  capital  losses  from 
sources  outside  the  United  States  in  any  rate 
group  and  in  any  separate  category  are  netted 
against  net  capital  gains  in  the  same  rate 
group  &t)m  sources  within  the  United  States. 
Thus,  $300  of  the  $500  net  capital  loss  in  the 
20  percent  rate  group  in  the  general 
limitation  category  offsets  $300  of  net  capital 
gain  in  the  20  percent  rate  group  bom 
sources  within  the  United  States.  The  $300 
of  net  capital  loss  remains  in  the  general 
limitation  category  and  is  adjusted  under 
paragraph  (d)(1)  of  this  section  as  follows: 
$300(20%/39.6%).  Similarly,  the  $300  of  net 
capital  loss  in  the  28  percent  rate  group  in 
the  general  limitation  category  offsets  .$300  of 
net  capital  gain  in  the  28  percent  rate  group 
&t)m  sources  within  the  United  States.  The 
$300  net  capital  loss  remains  in  the  general 
limitation  category  and  is  adjusted  under 
paragraph  (d)(1)  of  this  section  as  follows: 
$300(28%/39.6%). 

(D)  Next,  under  paragraph  (d)(2)(iv)(B)  of 
this  section,  the  remaining  net  capital  losses 
in  a  rate  group  are  netted  against  net  capital 
gains  from  other  rate  groups  from  sources 


within  and  outside  the  United  States.  The 
remaining  $100  of  the  $500  net  capital  loss 
in  the  20  percent  rate  group  in  the  general 
limitation  category  offsets  $100  of  the 
remaining  net  capital  gain  in  the  28  percent 
rate  group  from  sources  within  the  United 
States.  The  $100  of  net  capital  loss  remains 
in  the  general  limitation  category  and  is 
adjusted  under  paragraph  (d)(1)  of  this 
section  as  follows:  $100(28%/39.6%). 

(iv)  In  computing  X's  entire  taxable  income 
in  the  denominator  of  the  section  904(a) 
foreign  tax  credit  limitation  fractions,  X  must 
adjust  capital  gain  net  income  by  netting  all 
of  X's  capital  gains  and  losses,  from  sources 
within  and  outside  the  United  States,  and 
adjusting  any  remaining  net  capital  gains, 
based  on  rate  category,  under  section 
904(b)(2)(B)(ii)  and  paragraph  (c)(2)  of  this 
section.  X  must  also  include  foreign  source 
ordinary  income  in  the  numerators,  and 
worldwide  ordinary  income  in  the 
denominator,  of  the  foreign  tax  credit 
limitation  fractions.  The  denominator  of  X's 
foreign  tax  credit  limitation  fractions  reflects 
$2,000  of  worldwide  ordinary  income,  $100 
of  U.S.-source  net  capital  gain  taxed  at  the 
28%  rate  and  adjusted  as  follows:  $100(28%/ 
39.6%),  and  $200  of  U.S.-source  net  capital 
gain  taxed  at  the  25%  rate  and  adjusted  as 
follows:  $200(25%/39.6%). 

(v)  X's  general  limitation  foreign  tax  credit 
limitation  is  computed  as  follows: 


$500 -$100  (20%/39.6%)-$300  (20%/39.6%)  -  $300  (28%/39.6%)-$100  (28%/39.6%) 
$1,000  +  $500  +  $500  +  $100  (28%/39.6%)  +  $200  (25%/39.6%) 


(vi)  X's  passive  category  foreign  tax  credit 
limitation  is  computed  as  follows: 
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$500  +  $100(20%/39.6%) 


$1,000 +  $500 +  $500 +  $100  (28%/39.6%)  +  $200  (25%/39.6%) 


Example  3.  (i)  Y,  an  individual,  has  the 
following  items  of  ordinary  income,  capital 
gain,  and  capital  loss  for  the  taxable  year: 


20%  rate  group  . 
25%  rate  group  . 
28%  rate  group  . 
Ordinary  income 


U.S.  source 


$300 
200 
500 

1,000 


Foreign  source 


General 


($720) 

(150) 
1,000 


Passive 


($80) 

50 
500 


(ii)  Y's  capital  gain  net  income  from 
sources  outside  the  United  States  (zero,  since 
losses  exceed  gains)  does  not  exceed  Y's 
capital  gain  net  income  frt)m  all  sources 
($100).  Therefore,  paragraph  (a)(1)  of  this 
section  does  not  require  any  adjustment. 

(iii)  In  computing  Y's  taxable  income  from 
sources  outside  the  United  States  in  the 
iiumerators  of  the  section  904(a)  foreign  tax 
credit  limitation  fractions  for  the  passive  and 
general  limitation  categories,  Y  must  adjust 
capital  gain  net  income  and  net  capital  losses 
as  provided  in  section  904(b)(2)(B)(i)  and  (iii) 
and  paragraphs  (c)(1)  and  (d)(1)  of  this 
section.  Since  Y  has  no  capital  gain  net 
income  in  any  separate  category,  the  only 
adjustments  are  those  required  under  section 
904(b)(2)(B)(iii)  and  paragraph  (d)(1)  of  this 
section. 

(A)  Under  paragraph  (d)(2)(ii)  of  this 
section,  $50  of  Y's  $150  net  capital  loss  in 
the  28  percent  rate  group  in  the  general 
limitation  category  offsets  $50  of  net  capital 
gain  in  the  28  percent  rate  group  in  the 
passive  category.  The  $50  of  net  capital  loss 
remains  in  the  general  limitation  category 
and  is  adjusted  as  follows:  $50(28%/39.6%). 
The  $50  of  net  capital  gain  remains  in  the 
passive  category  and  is  adjusted  as  follows: 
$50(28%/39.6%). 

(B)  Under  paragraph  (d)(2){iv)(A)  of  this 
section,  the  remaining  $100  of  net  capital 
loss  in  the  28  perceht  rate  group  in  the 
general  limitation  category  offsets  $100  of  net 


capital  gain  in  the  28  percent  rate  group  from 
sources  within  the  United  States.  The  $100 
of  net  capital  loss  remains  in  the  general 
limitation  category  and  is  adjusted  as 
follows:  $100(28%/39.6%). 

(C)  Under  paragraph  (d)(2)(iv)(A)  of  this 
section,  the  $300  of  net  capital  gain  in  the  20 
percent  rate  group  from  sources  within  the 
United  States  is  reduced  proportionately  by 
the  net  capital  losses  in  the  20  percent  rale 
group  in  the  passive  and  general  limitation 
categories.  The  proportionate  amount  of  the 
$720  net  capital  loss  remains  in  the  general 
limitation  category,  adjusted  as  follows: 
$300($720/$800)(20%/39.6%).  The 
proportionate  amount  of  the  $80  net  capital 
loss  remains  in  the  passive  category,  adjusted 
as  follows:  $300($80/$800)(20%/39.6%). 

(D)  Of  the  remaining  $500  of  net  capital 
loss  in  the  20  percent  rate  group  (in  the 
general  limitation  and  passive  categories), 
$400  offsets  the  remaining  $400  of  net  capital 
gain  in  the  28  percent  rate  group  from 
sources  within  the  United  States  under 
paragraph  (d)(2)(iv)(B)(5)  of  this  section.  The 
proportionate  amount  of  the  $720  net  capital 
loss  remains  in  the  general  limitation 
category,  adjusted  as  follows:  $400($720/ 
$800)(28%/39.6%).  The  proportionate 
amount  of  the  $80  net  capital  loss  remains  in 
the  passive  category,  adjusted  as  follows: 
$400($80/$800)(28%/39.6%). 

(E)  Under  paragraph  (d)(2)(iv)(B)(5)  of  this 
section,  the  remaining  $100  of  net  capital 


loss  in  the  20  percent  rate  group  (in  the 
general  limitation  and  passive  limitation 
categories)  offsets  $100  of  net  cap='  I  gain  in 
the  25  percent  rate  group  from  sour     -  within 
the  United  States.  The  proportionafp  amount 
of  the  $720  net  capital  loss  remains  in  the 
general  limitation  category,  adjusted  as 
follows:  $100($720/$800)(25%/39.6%).  The 
proportionate  amount  of  the  $80  net  capital 
loss  remains  in  the  passive  category,  adjusted 
as  follows:  $100($80/$800)(25%/39.6%). 

(iv)  In  computing  Y's  entire  taxable  income 
in  the  denominator  of  the  section  904(a) 
foreign  tax  credit  limitation  fractions,  Y  must 
adjust  capital  gain  net  income  by  netting  all 
of  Y's  capital  gains  and  losses,  from  sources 
within  and  outside  the  United  Status,  and 
adjusting  any  remaining  net  capital  gains, 
based  on  rate  category,  under  section 
904(b)(2)(B)(ii)  and  paragraph  (c)(2)  of  this 
section.  Y  must  also  include  foreign  source 
ordinary  income  in  the  numerators,  and 
worldwide  ordinary  income  in  the 
denominator,  of  the  foreign  tax  credit 
limitation  fractions.  The  denominator  of  Y's 
foreign  tax  credit  limitation  fractions  reflects 
$2,500  of  worldwide  ordinary  income  and 
$100  of  U.S.-source  net  capital  gain  taxed  at 
the  25%  rate  emd  adjusted  as  follows: 
$100(25%/39.6%). 

(v)  Y's  general  limitation  foreign  tax  credit 
limitation  is  computed  as  follows: 


$1,000 -$50  (28%/39.6%)-$100  (28%/39.6%)-$300  ($720/$800)  (20%/39.6%)- 
$400  ($720/$800)  (28%/39.6%)-$100  ($720/$800)  (25%/39.6%) 


$1,000  +  $1,000  +  $500  +  $100  (25%/39.6%) 


(vi)  Y's  passive  category  foreign  tax  credit 
limitation  is  computed  as  follows: 


$500 +  $50  (28%/39.6%)-$300  ($80/$800)  (20%/39.6%)  -  $400  ($80/$800)  (28%/39.6%)-$100  ($80/$800)  (25%/39.6%) 

$1,000  + $1,000  +  $500  +  $100  (25%/39.6%) 


(g)  Coordination  with  overall  foreign 
loss  recapture  rules.  Section  904(b)  and 
this  section  shall  apply  before  the 
provisions  of  section  904(f).  Therefore, 
the  amount  of  a  taxpayer's  separate 


limitation  income  or  loss  in  each 
separate  category,  the  amoimt  of  overall 
foreign  loss,  and  the  amount  of  any 
additions  to  or  recapture  of  separate 
limitation  loss  or  overall  foreign  loss 


accounts  pursuant  to  section  904(f)  shall 
be  determined  after  applying  section 
904(b)  and  this  section  to  adjust  capital 
gains  and  losses  in  each  separate 
category. 
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(h)  Effective  date.  This  section  shall 
apply  to  taxable  years  beginning  after 
the  date  this  regulation  is  published  in 
the  Federal  Register  as  a  final 
regulation. 

Par.  9.  Section  1.904(b)-2  is  revised  to 
read  as  follows:  §  1.904(bl-2  Special 
rules  for  application  of  section  904(b)  to 
alternative  minimum  tax  foreign  tax 
credit. 

(a)  Application  of  section  904(b)(2)(B) 
adjustments.  Section  904(b)(2)(B)  shall 
apply  for  purposes  of  determining  the 
alternative  minimum  tax  foreign  tax 
credit  under  section  59  (regardless  of 
whether  or  not  the  taxpayer  has  made 
an  election  under  section  59(a)(4)). 

(b)  Use  of  alternative  minimum  tax 
rates — (1)  Taxpayers  other  than 
corporations.  In  the  case  of  a  taxpayer 
other  than  a  corporation,  for  purposes  of 
determining  the  alternative  minimum 
tax  foreign  tax  credit  under  section  59 — 

(i)  Section  904(b)(3)(D)(i)  shall  be 
applied  by  substituting  "section 
55(b)(3)"  for  "subsection  (h)  of  section 
1": 

(ii)  Section  904(b)(3)(E){ii)(I)  shall  be 
applied  by  substituting  "section 
55(b)(l)(A)(i)"  for  "subsection  (a),  (b), 
(c),  (d),  or  (e)  of  section  1  (whichever 
applies)";  and 

(iii)  Section  904(b)(3)(E)(iii)(I)  shall  be 
applied  by  substituting  "the  alternative 
rate  of  tax  determined  under  section 
55(b)(3)"  for  "the  alternative  rate  of  tax 
determined  under  section  1(h)". 

(2)  Corporate  taxpayers.  In  the  case  of 
a  corporation,  for  purposes  of 
determining  the  alternative  minimum 
tax  foreign  tax  credit  imder  section  59, 
section  904(b)(3)(E)(ii)(II)  shall  be 
applied  by  substituting  "section 
55(b)(1)(B)"  for  "section  11(b)". 

(c)  Effective  date.  This  section  shall 
apply  to  taxable  years  beginning  after 
the  date  this  section  is  published  as  a 
final  regulation  in  the  Federal  Register. 

§§1-904<b)-3and1.904<b)^    [Removed] 
Par.  10.  Sections  1.904(b)-3  and 

1.904(b)-4  are  removed. 
Par.  11.  Section  1.904(j)-l  is  added  to 

read  as  follows: 

S 1 .904(j)-1    Certain  individuals  exempt 
from  foreign  tax  credit  limitation. 

(a)  Election  available  only  if  all 
foreign  taxes  are  creditable  foreign 
taxes.  A  taxpayer  may  elect  to  apply 
section  904(j)  for  a  taxable  year  only  if 
all  of  the  taxes  for  which  a  credit  is 
allowable  to  the  taxpayer  under  section 
901  for  the  taxable  year  (without  regard 
to  carryovers)  are  creditable  foreign 
taxes  (as  defined  in  section  904(j)(3)(B)). 

(b)  Coordination  with  carryover 
rules — (1)  No  carryovers  to  or  from 
election  year.  If  the  taxpayer  elects  to 


apply  section  904(j)  for  any  taxable  year, 
then  no  taxes  paid  or  accrued  by  the 
taxpayer  during  such  taxable  year  may 
be  deemed  paid  or  accrued  under 
section  904(c)  in  any  other  taxable  year, 
and  no  taxes  paid  or  accrued  in  any 
other  taxable  year  may  be  deemed  paid 
or  accrued  under  section  904(c)  in  such 
taxable  year. 

(2)  Carryovers  to  and  from  other  years 
determined  without  regard  to  election 
years.  The  amount  of  the  foreign  taxes 
paid  or  accrued,  and  the  amoimt  of  the 
foreign  source  taxable  income,  in  any 
year  for  which  the  taxpayer  elects  to 
apply  section  904(j)  shall  not  be  taken 
into  accoimt  in  determining  the  amount 
of  any  carryover  to  or  fixjm  any  other 
taxable  year.  However,  an  election  to  . 
apply  section  904(j)  to  any  year  does  not 
extend  the  nimiber  of  taxable  years  to 
which  unused  foreign  taxes  may  be 
carried  imder  section  904(c)  and 

§  1.904— 2(b).  Therefore,  in  determining 
the  niunber  of  such  carryover  years,  the 
taxpayer  must  take  into  account  years  to 
which  a  section  904(j)  election  applies. 

(3)  Determination  of  amount  of 
creditable  foreign  taxes.  Otherwise 
allowable  carryovers  of  foreign  tax 
credits  from  other  taxable  years  shall 
not  be  taken  into  account  in 
determining  whether  the  amount  of 
creditable  foreign  taxes  paid  or  accrued 
by  an  individual  during  a  taxable  year 
exceeds  $300  ($600  in  the  case  of  a  joint 
return)  for  purposes  of  section 
904(j)(2)(B). 

(c)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  In  2001,  X,  a  single  individual 
using  the  cash  basis  method  of  accounting  for 
income  and  foreign  tax  credits,  pays  $100  of 
foreign  taxes  with  respect  to  general 
limitation  income  that  was  earned  and 
included  in  income  for  United  States  tax 
purposes  in  2000.  The  foreign  taxes  would  he 
creditable  under  section  901  but  are  not 
shown  on  a  payee  statement  furnished  to  X. 
X's  only  income  for  2001  from  sources 
outside  the  United  States  is  qualified  passive 
income,  with  respect  to  which  X  pays  $200 
of  creditable  foreign  taxes  shown  on  a  payee 
statement.  X  may  not  elect  to  apply  section 
904(j)  for  2001  biecause  some  of  X's  foreign 
taxes  are  not  creditable  foreign  taxes  within 
the  meaning  of  section  904(j)(3)(B). 

Example  2.  (i)  In  2002,  A,  a  single 
individual  using  the  cash  basis  method  of 
accounting  for  income  and  foreign  tax 
credits,  pays  creditable  foreign  taxes  of  $250 
attributable  to  passive  income.  Under  section 
904(c),  A  may  also  carry  forward  to  2002 
$100  of  unused  foreign  taxes  paid  in  1998 
with  respect  to  passive  income,  $300  of 
unused  foreign  taxes  paid  in  1998  with 
respect  to  general  limitation  income,  $400  of 
unused  foreign  taxes  paid  in  1999  with 
respect  to  passive  income,  and  $200  of 
unused  foreign  taxes  paid  in  1999  with 
respect  to  general  limitation  income.  In  2002, 


A's  only  foreign  source  income  is  passive 
income  described  in  section  904(j)(3)(A)(i). 
and  this  income  is  reported  to  A  on  a  payee 
statement  (within  the  meaning  of  section 
6724(d)(2)).  If  A  elects  to  apply  section  904(j) 
for  the  2002  taxable  year,  the  unused  foreign 
taxes  paid  in  1998  and  1999  are  not  deemed 
paid  in  2002,  and  A  therefore  cannot  claim 
a  foreign  tax  credit  for  those  taxes  in  2002. 

(ii)  In  2003,  A  again  is  eligible  for  and 
elects  the  application  of  section  904(j).  The 
carryforwards  from  1998  expire  in  2003.  The 
carryforward  period  established  under 
section  904(c)  is  not  extended  by  A's  election 
under  section  904(j).  In  2004,  A  does  not 
elect  the  application  of  section  904(j).  The 
$600  of  unused  foreign  taxes  paid  in  1999  on 
passive  and  general  limitation  income  are 
deemed  paid  in  2004,  under  section  904(c), 
without  any  adjustment  for  any  portion  of 
those  taxes  that  might  have  been  used  as  a 
foreign  tax  credit  in  2002  or  2003  if  section 
904(j)  had  not  prevented  A  from  carrying 
over  taxes  to  those  years. 

(d)  Effective  date.  Section  I.904(j>-1 
applies  to  taxable  years  beginning  after 
E)ecember31, 1997. 

Par.  12.  Section  1 .954-2  is  amended 
by: 

1.  Revising  paragraph  (b)(2)(iv), 
Example  2. 

2.  Removing  paragraph  (b)(2)(iv). 
Example  3. 

The  revision  reads  as  follows: 

§  1 .954-2    Foreign  personal  holding 
company  inconte. 

•        •        *        •        * 

(b)*  '  * 
(2)*  *  * 
(iv)  *   *   * 

Example  2.  (i)  DS,  a  domestic  corporation, 
wholly  owns  two  controlled  foreign 
corporations  organized  in  Country  A,  CFCl 
and  CFC2.  CFCl  purchases  from  DS  property 
that  DS  manufactures  in  the  United  States. 
CFCl  uses  the  purchased  property  as  a 
component  part  of  property  that  CFCl 
manufactures  in  Country  A  within  the 
meaning  of  §  1.954-3(a)(4).  CFC2  provides 
loans  described  in  section  864(d)(6)  to 
unrelated  persons  in  Country  A  for  the 
purchase  of  the  property  that  CFCl 
manufactures  in  Country  A. 

(ii)  The  interest  accrued  from  the  loans  by 
CFC2  is  not  export  financing  interest  as 
dehned  in  section  904(d)(2)(G)  because  the 
property  sold  by  CFCl  is  not  manufactured 
in  the  United  States  under  §  1.927(a)-lT(c). 
No  portion  of  the  interest  is  export  financing 
interest  as  defined  in  this  paragraph  (b)(2). 
The  full  amount  of  the  interest  is,  therefore, 
included  in  foreign  personal  holding 
company  income  under  paragraph  (b)(l)(ii)  of 
this  section. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  0O-32478  Filed  12-29-00;  8:45  am] 
BIUJNG  COOE  4830-01-P 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-088-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  West 
Virginia  regulatory  program  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
program  amendment  consists  of  a 
written  response  to  the  required 
program  amendments  codified  in  the 
Federal  regulations.  The  amendment  is 
intended  to  render  the  West  Virginia 
program  no  less  effective  than  the 
Federal  requirements. 

DATES:  If  you  submit  written  comments, 
they  must  be  received  on  or  before  4:00 
p.m.  (local  time),  on  February  2,  2001. 
If  requested,  a  public  hearing  on  the 
proposed  amendments  will  be  held  at 
1:00  p.m.  (local  time),  on  January  29, 
2001.  Request?  to  speak  at  the  hearing 
must  be  received  by  4:00  p.m.  (local 
time),  on  January  18,  2001. 

ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  bearing  to  Mr.  Roger  W.  Calhoim, 
Director,  Charleston  Field  Office  at  the 
address  listed  below. 

You  may  review  copies  of  the  West 
Virginia  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
hearings,  and  all  written  comments 
received  in  response  to  this  document  at 
the  addresses  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Charleston  Field  Office. 

Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street,  East, 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158.  E-mail: 
chfo@osmre.gov. 

West  Virginia  Division  of 
Environmental  Protection,  10  Mcjunkin 
Road,  Niti^,  West  Virginia  25143, 
Telephone:  (304)  759-0515.  The 
proposed  amendment  will  be  posted  at 
the  Division's  Internet  page:  http:// 
www.dep.state.wv.us. 


In  addition,  you  may  review  copies  of 
the  proposed  amendment  during  regular 
business  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area  Office, 
323  Harper  Park  Drive,  Suite  3,  Beckley, 
West  Virginia  25801,  Telephone:  (304) 
255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office;  Telephone:  (304)  347- 
7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  You  can  find 
background  information  on  the  West 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  21,  1981, 
Federal  Register  (46  FR  5915-5956). 
You  can  find  later  actions  concerning 
the  conditions  of  approval  and  program 
amendments  at  30  CFR  948.10,  948.12, 
948.13,  948.15,  and  948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  November  30,  2000 
(Administrative  Record  Number  WV- 
1189),  the  WVDEP  submitted  an 
amendment  to  its  program.  The 
amendment  consists  of  the  State's 
written  response  to  several  required 
regulatory  program  amendments 
codified  in  the  Federal  regulations  at  30 
era  948.16. 

In  its  letter  to  OSM,  the  West  Virginia 
Division  of  Environmental  Protection 
(WVDEP)  stated  that  the  amendment 
submittal  is  a  revision  of  the  WVDEP's 
previous  letter  to  OSM  dated  August  3, 
2000,  concerning  the  required 
amendments  codified  at  30  CFR  948.16 
(Administrative  Record  Number  1172). 
The  August  3,  2000,  letter  contains 
several  attachments  that  are  relevant  to 
the  November  submittal.  The  WVDEP 
stated  in  its  November  30,  2000,  letter 
that  the  required  program  amendments 
codified  at  30  CFR  948.16(jjj),  (kkk),  and 
(111)  will  be  addressed  separately.  The 
State's  amendment  also  does  not 
address  the  required  program 
amendments  that  we  added  to  the  West 
Virginia  program  in  a  final  rule  notice 
published  in  the  Federal  Register  on 


August  18,  2000  (65  FR  50409.  50430- 
50431). 

We  note  that  the  State's  responses  to 
required  amendments  codified  at  30 
CFR  948.16(xx),  (qqq),  (ffff),  (gggg), 
(hhhh),  (jjjj),  (nnnn),  and  (pppp) 
indicate  that  the  WVDEP  has  submitted 
draft  proposed  language  to  the  State 
legislature  for  consideration  for 
rulemaking  diuing  its  2001  session.  The 
WVDEP  intends  that  the  draft  proposed 
language  would  satisfy  the  specific 
required  program  amendments 
identified  above.  If  and  when  the  State 
legislatiu^  approves  new  rules  that  are 
intended  to  satisfy  the  required  program 
amendments  identified  above,  and  those 
rules  are  submitted  to  OSM  for  review 
and  approval,  we  will  announce  the 
proposed  rules  in  a  future  proposed  rule 
notice  published  in  the  Federal 
Register.  At  that  time  we  will  invite 
public  comment  on  whether  those  rules 
satisfy  the  relevant  program 
amendments  codified  at  30  CFR  948.16. 
In  addition,  in  the  August  18,  2000, 
Federal  Register,  we  found  that  the 
State  had  satisfied  the  required 
amendments  codified  at  30  CFR 
948.16(www)  and  (xxx),  and,  therefore, 
we  removed  them. 

Presented  below,  you  will  find  West 
Virginia's  response  to  the  required 
program  amendments  codified  at  30 
CFR  948.16(a),  (dd),  (ee),  (oo),  (tt), 
(nunm),  (nnn),  (ooo),  (sss),  (vw)(l),  (2), 
(3),  and  (4),  (zzz),  (aaaa),  (bbbb),  (iiii), 
(kkkk),  (1111),  (mmmm)  and  (oooo). 

30  CFR  948.16(a):  By  November  26, 
1985,  West  Virginia  must  submit  copies 
of  proposed  regulations  or  otherwise 
propose  to  amend  its  program  to 
provide  that  all  surface  blasting 
operations  (including  those  using  less 
than  five  pounds  and  those  involving 
suirface  activities  at  underground  mining 
operations)  shall  be  conducted  under 
the  direction  of  a  certified  blaster. 

State  response: 

This  required  program  amendment  should 
be  removed.  Current  language  in  6.1  of  the 
rules  states  "a  blaster  certified  by  the 
Division  of  Environmental  Protection  shall  be 
responsible  for  all  blasting  operations 
*   *   *".  A  letter  dated  August  30,  1994  from 
James  Blankenship  (OSM)  to  David  C. 
Callaghan  (WVDEP  Director)  stated  "required 
amendment  30  CFR  948.16(a)  will  be 
removed  because  the  state  has  removed  the 
offending  language".  (Federal  counterpart 
816.61(c)) 

The  Administrative  Record  Number  of 
the  August  30, 1994,  letter  referred  to 
above  is  WV-934,  and  is  available  at  the 
locations  listed  imder  ADDRESSES, 
above. 

30  CFR  948.16(dd):  By  April  30, 1991, 
West  Virginia  shall  submit  proposed 
revisions  to  Subsection  38-2-9.3  of  its 
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siu^ce  mining  reclamation  regulations 
or  otherwise  propose  to  amend  its 
program  to  establish  productivity 
success  standards  for  grazing  land, 
pasture  land  cmd  cropland;  require  use 
of  the  90  percent  statistical  confidence 
interval  with  a  one-sided  test  using  a 
0.10  alpha  error  in  data  analysis  and  in 
the  design  of  sampling  techniques;  and 
require  that  revegetation  success  be 
judged  on  the  basis  of  the  vegetation's 
effectiveness  for  the  postmining  land 
use  and  in  meeting  the  general 
revegetation  and  reclamation  plan 
requirements  of  Subsections  9.1  and  9.2. 
Furthermore,  by  that  date.  West  Virginia 
shall  submit  for  OSM  approval  its 
selected  productivity  and  revegetation 
sampling  techniques  to  be  used  when 
evaluating  the  success  of  ground  cover, 
stocking  or  production  as  required  by  30 
CFR  816.116  and  817.116. 
State  response: 

This  required  program  amendment  should 
be  removed.  The  language  of  9.3.d.  of  the 
state  rules  provides  that,  "Not  less  than  two 
(2)  years  following  the  last  date  of  augmented 
seeding,  *   *   *  the  Director  shall  use  a 
statistically  valid  sampling  technique  with  a 
ninety  (90)  percent  statistical  confidence 
interval  from  the  handbook".  Additionally. 
Chapter  20  in  the  WVDEP  Technical 
Handbook  (copy  attached)  describes  the 
"Modified  Rennie  Fanner  Method"  which 
contains  the  sampling  procedures  and 
evaluative  technique  developed  for  West 
Virginia  to  determine  revegetation  success 
standards  with  a  90%  statistical  confidence. 

The  productivity  for  grazing  land, 
pastiireland,  and  cropland  can  be  based  upon 
the  productivity  determinations  for  similar 
soil  classifications  of  a  particular  geographic 
area  as  determined  by  the  NRCS.  Based  upon 
such  information.  WVDEP  by  practice  will 
develop  a  method  to  identify  and  measure 
the  productivity  rates  for  mine  sites  that  are 
to  have  postmining  land  uses  of  grazing, 
pasture,  or  crop. 

The  information  provided  by  the  State 
(Chapter  20  of  the  WVDEP  Technical 
Handbook,  and  a  copy  of  a  revegetation 
success  outreach  initiative)  is  available 
for  review  at  the  locations  listed  under 
ADDRESSES,  above. 

30  CFR  948.16(ee):  By  April  30, 1991. 
West  Virginia  shall  submit 
dociunentation  that  the  U.S.  Soil 
Conservation  Service  (SCS),  now  the 
NRCS,  has  been  consulted  with  respect 
to  the  nature  and  extent  of  the  prime 
farmland  reconnaissance  inspection 
required  under  Subsection  38-2-10.1  of 
the  State's  siirface  mining  reclamation 
regulations.  In  addition,  the  State  shall 
either  delete  paragraphs  (a)(2)  and  {a){3) 
of  Subsection  38-2-10.2  or  submit 
documentation  that  the  SCS  State 
Conservationist  concurs  with  the 
negative  determination  criteria  set  forth 
in  these  paragraphs. 


State  response:  . 

This  required  program  amendment  should 
be  removed  since  each  permit  application 
contains  a  soil  survey  in  accordance  with  the 
standards  of  the  National  Cooperative 
Survey.  The  procedure  for  consulting  the 
National  Soil  Survey  Center  (NSSC)  formerly 
USSCS,  is  described  in  Section  34  of  the 
Permitting  Handbook  (copy  attached).  Since 
1983,  West  Virginia  has  had  an  agreement 
with  SCS,  now  NRCS,  to  contact  them  on  a 
case  by  case  basis  since  prime  farmland  as 
defined  by  the  NRCS  rarely  exists  in  the 
major  mining  counties.  In  addition,  the  West 
Virginia  Soil  Conservation  Districts  are 
notified  as  part  of  the  "affected  agencies 
notification"  process.  (Federal  counterpart 
716.7(c)).  This  notification  would  afford 
NRCS  the  opportunity  to  do  an  investigation 
and  provide  comment  (if  appropriate) 
relative  to  a  prime  farmland  determination. 

In  regards  to  deleting  10.2.a.3.,  the  SCS  at 
that  time  published  the  final  rule  pertaining 
to  "Prime  and  Unique  Farmlands"  in  the 
January  31,  1978  Federal  Register,  Volume 
43,  No.  21.  In  that  rule,  it  states  that  "the 
soils  are  not  flooded  frequently  during  the 
growing  season  (less  than  once  in  2  years)" 
and  "less  than  10  percent  of  the  surface  layer 
(upper)  6  inches)  in  these  consists  of  rock 
fragments  coarser  than  3  inches  (7.6  cm)  in 
diameter.  Therefore,  10.2.a.3.  is  consistent 
with  the  definition  of  Prime  Farmland  since 
it  excludes  frequently  flooded  soils  and/or 
very  rocky  surfaces  and  is  similar  to  its 
federal  counterpart  at  716.7(d)(2). 

When  the  SCS  listed  the  prime  farmland 
soil  mapping  units  for  West  Virginia,  none  of 
the  units  had  a  slope  range  that  exceeded  10 
percent.  Therefore,  if  the  slope  of  all  land 
within  the  permit  is  10  percent  or  greater,  it 
does  not  contain  any  prime  farmland  soil 
mapping.  The  language  in  10.2.a.3.  is  similar 
to  its  federal  counterpart  at  716.7(d)(3).  As  a 
general  matter,  the  NRCS  maps  are  used  in 
making  a  vegetative  determination  based 
up>on  available  information  and  site 
reconnaissance,  and  if  there  is  a  soil  series 
(type)  or  other  information  which  indicates 
the  area  could  potentially  be  classified  as 
prime  farmland,  then  the  NRCS  is  contacted 
for  a  definitive  decision.  WVDEP  will  within 
90  days  propose  a  consultation  process  with 
NRCS  when  the  slope  range  for  an 
application  is  less  than  10%. 

The  information  the  State  referred  to 
above  (Section  34  of  the  WVDEP 
Permitting  Handbook)  is  available  for 
review  at  the  locations  listed  under 
ADDRESSES,  above. 

30  CFR  948.16(oo):  By  June  1.  1992, 
West  Virginia  shall  submit  proposed 
revisions  to  subsection  38-2-5.4(b)(8)  of 
its  surface  mining  reclamation 
regulations  to  require  that  excavated 
sediment  control  structures  which  are  at 
ground  level  and  which  have  an  open 
exit  channel  constructed  of  non-erodible 
material  be  designed  to  pass  the  peak 
discharge  of  a  25-year,  24-hour 
precipitation  event. 

State  response: 

This  required  program  amendment  should 
be  removed.  In  a  letter  dated  August  30, 1994 


from  lames  Blankenship  (Charleston  Field 
Office  Director  of  OSM)  to  David  C. 
Callaghan  (Director  of  WVDEP),  it  is  stated 
that,  "OSM  to  approve  state  proposal  as  a 
slate  exemption"  (copy  attached).  This  is 
similar  to  a  provision  of  the  Illinois  approved 
program.  A  reason  for  providing  an 
exemption  is  that  since  the  terrain  dictates  to 
some  degree  the  location  and  size  of 
sediment  control  ditches  and  these  structures 
(sediment  ditches)  are  normally  on  bench 
and  small  in  size,  if  the  OSM  referenced  25- 
year,  24-hour  design  requirement  applied  to 
on  bench  sediment  control  ditches,  the 
spillway  would  be  larger  than  the  sediment 
pond,  thus  providing  no  retention  time  to 
provide  for  settling  of  sediment.  The 
WVDEP's  design  requirement  of  a  ten-year 
24-hour  storm  event  is  as  effective  as  the 
federal  program.  Additionally  OSM 
recognized  in  the  August  30, 1994  letter  that 
"these  types  of  structures  by  their  very  nature 
are  not  subject  to  catastrophic  failure  or 
excessive  erosion.  The  design  criteria  are 
established  to  address  these  potentials  and 
are  of  no  signifrcance  for  these  structures 
*   *   *"  In  addition,  sediment  control  ditches 
are  generally  behind  other  sediment 
structures  which  are  designed  to  pass  a  25- 
year,  24-hour  storm  event. 

The  Administrative  Record  Number  of 
the  August  30,  1994,  letter  referred  to 
above  is  WV-934,  and  is  available  at  the 
locations  listed  imder  ADDRESSES, 
above. 

30  CFR  948.16(tt):  By  June  1,  1992, 
West  Virginia  shall  submit  proposed 
revisions  to  subsections  38-2-5. 4(b)(1) 
and  5.4(d)(1)  to  require  that  all 
structiues  be  certified  as  having  been 
built  in  accordance  with  the  detailed 
designs  submitted  and  approved 
piu^uant  to  subsection  3.6(h)(4),  and  to 
require  that  as-built  plans  be  reviewed 
and  approved  by  the  regulatory 
authority  as  permit  revisions. 

State  response: 

This  required  program  amendment  should 
be  removed.  The  WVDEP  has  developed  a 
procedure  for  review  of  as-built 
certifications.  (This  procedure  is  included  in 
the  WVDEP  Inspection  and  Enforcement 
Handbook — copy  attached.)  For  structures 
with  minor  design  changes,  the  inspector 
will  submit  as-built  plans  in  accordance  with 
5.4.b.  Minor  changes  are  those  within  the 
construction  tolerances  described  in  3.35  of 
the  rules.  For  structures  with  major  design 
changes,  a  permit  revision  in  accordance 
with  3.28.C  of  the  rules  is  required  to  be 
submitted  and  approved  prior  to 
certification.  The  "as  built"  certifications  are 
after  review  incorporated  as  part  of  the 
permit  and  the  "as  built"  drawings  become 
the  design  for  the  structure.  A  1988  OSM 
directive  (copy  attached)  describes  the 
federal  policy  and  procedures  for  processing 
construction  certifications  when  they 
indicate  that  a  structure  has  been  constructed 
differently  finm  the  approved  design  and  this 
OSM  directive  treats  "as  built"  certifications 
in  a  manner  similar  to  the  WV  program. 

The  information  submitted  by  the 
State  (the  WVDEP  Inspection  and 
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Enforcement  Handbook — section  on 
Drainage  System  Certifications,  and  the 
1988  OSM  directive  on  Construction 
Certification  of  Siltation  Structures 
{TSR-9))  is  available  at  the  locations 
listed  under  ADDRESSES,  above.  TSR-9 
is  also  available  via  the  Internet  at: 
h  ttp  ://www.  osmre.gov/. 

30  CFR  948.16(mmm):  By  August  1, 
1996,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption, 
to  revise  §  22-3-1 3(e)  to  limit  the 
authorization  for  a  variance  from 
approximate  original  contoiu  to 
industrial,  commercial,  residential,  or 
public  alternative  postmining  land  use, 
in  accordance  with  section  515(e)(2)  of 
SMCRA. 

State  response: 

This  required  program  amendment  is  being 
addressed  in  a  code  change  submitted  to  the 
OSM  on  March  17,  2000.  A  copy  of  the 
change  to  WV  Code  22-3-1 3(e)  is  attached 
and  pending  OSM  action.  Additionally,  a 
policy  was  implemented  which  requires  a 
market  need  analysis  as  set  forth  in  the 
federal  regulations.  The  policy  will  operate 
until  such  time  as  OSM  approves  the 
program  amendment. 

A  copy  of  the  change  to  WV  Code  22- 
3-13,  and  the  policy  referred  to  above 
are  available  at  the  locations  listed 
under  ADDRESSES,  above.  We  note  that 
the  State's  response  above  is  not  correct, 
in  that  the  change  submitted  to  OSM  on 
March  17,  2000.  was  to  WV  Code  22- 
3-13(c)(3)  concerning  mountaintop 
removal  mining,  and  not  to  WV  Code 
22-3-1 3(e)  concerning  steep  slope 
mining  operations..  See  the  August  18, 
2000,  Federal  Register  (65  FR  50409. 
50410)  for  oiu  findings  concerning  WV 
Code  22-3- 13(c)(3). 

30  CFR  948.16(nnn):  By  September 
14, 1998,  West  Virginia  must  submit 
either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be. 
proposed,  together  with  a  timetable  for 
adoption,  to  revise  Section  22B-l-7(d) 
to  remove  unjust  hardship  as  a  criterion 
to  support  the  granting  of  temporary 
relief  ft-om  an  order  or  other  decision 
issued  imder  Chapter  22,  Article  3  of  the 
West  Virginia  Code. 

State  respqnse: 

This  required  program  amendment  should 
be  removed.  Since  22B-l-7(d)  applies  to 
administrative,  environmental  boards  created 
for  appeals  other  than  SMCRA  purposes, 
requiring  deletion  of  the  provision  to  such 
boards  is  beyond  OSM  jurisdiction.  WVDEP 
in  stay  hearings  before  the  Surface  Mine 
Board  has  informed  the  Board  that  unjust 
hardship  is  an  invalid  basis  to  grant 
temporary  relief  for  SMCRA  purposes.  The 
Surface  Mine  Board  can.  under  22B-1- 
3(b)(6)(c),  establish  procedural  rules  for 
temporary  relief  which  in  the  position  of 


WVDEP  should  be  the  same  as  those  that  the 
director  must  apply  in  considering  a  request 
for  temporary  relief.  (See  WVC  22-3-1 7(f)). 
However,  WVDEP  does  acknowledge  that 
22B-l-7(d)  should  be  revised  to  delete 
unjust  hardship  as  a  criterion  to  support  the 
granting  of  temporary  relief  from  an  order  or 
other  decision  issued  under  Chapter  22, 
Article  3  of  the  West  Virginia  Code. 

30  CFR  948.16(ooo):  By  September  14, 
1998,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption, 
to  revise  Section  22B-l-7(h)  by 
removing  reference  to  Article  3,  Chapter 
22. 

State  response: 

This  required  program  amendment  should 
be  removed.  The  appeals  heard  by  the 
Environmental  Quality  Board  referenced  in 
WV  Code  22B-ll-7(h)  are  not  SMCRA  issues 
but  are  related  to  the  West  Virginia  Water 
Pollution  and  Control  Act  at  WV  Code  22- 
11-1  et.seq.  Therefore,  this  does  not  fall 
under  OSM  jurisdiction.  WVDEP  does 
acknowledge  that  the  reference  in  WV  Code 
22B-l-7(h)  to  "22-3-1  et  seq."  is 
inappropriate  and  should  be  removed  by  the 
Legislature. 

30  CFR  948.16(sss):  By  August  1. 
1996,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption, 
to  revise  CSR  §  38-2-14.5(h)  and  §  22- 
3-24(b)  to  clarify  that  the  replacement 
of  water  supply  can  only  be  waived 
under  the  conditions  set  forth  in  the 
definition  of  "Replacement  of  water 
supply,"  paragraph  (b),  at  30  CFR  701.5. 

State  response: 

This  required  program  amendment  should 
be  removed.  The  provisions  of  30  CFR 
701.5(b)  for  replacement  of  water  supply 
states  "If  the  affected  water  supply  was  not 
needed  for  the  use  in  existence  at  the  time 
of  loss,  contamination,  or  diminution,  and  if 
the  supply  is  not  needed  to  achieve  the 
postmining  land  use,  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could  be 
developed."  The  requirement  to  identify  an 
alternative  source  of  water  if  it  is  likely  the 
proposed  mining  operation  may  impact  the 
quantity  or  quality  of  a  significant  aquifer  is 
already  a  requirement  for  the  PHC  under 
3.22.b.4.  and  3.22.C.4.  and  in  the  hydrologic 
reclamation  plan  (3.22.f.5.).  Therefore,  this 
information  is  required  regardless  of  whether 
a  waiver  was  requested  when  a  significant     . 
aquifer  is  likely  to  be  contaminated  or 
otherwise  impacted.  The  repair  or 
replacement  requirement  for  water  supplies 
impacted  by  mining  is  contained  in  WV  Code 
22-3-24. 

30  CFR  948.16(vw)(l):  Amend  the 
West  Virginia  program  to  be  consistent 
with  30  CFR  701.11(e)(2)  by  clarifying 
that  the  exemption  at  CSR  38-2-3. 8(c) 


does  not  apply  to  (1)  the  requirements 
for  new  and  existing  coal  mine  waste 
disposal  facilities;  and  (2)  the 
requirements  to  restore  the  land  to 
approximate  original  contoiu. 
State  response: 

This  required  program  amendment  should 
be  removed.  The  state  regulation  in  3.8.c.  was 
amended  to  not  apply  to  new  and  existing 
coal  waste'  facilities  and  was  submitted  to  the 
Office  of  Surface  Mining  on  March  1 7.  2000 
as  a  program  amendment.  A  copy  of  the 
revised  3.8.C.  is  attached  and  is  pending  OSM 
action.  The  state  saw  no  need  to  add 
language  about  approximate  original  contour 
to  regulation  at  3.8(c)  since  the  WV  Surface 
Coal  Mining  and  Reclamation  Act 
performance  standard  at  22-3-13(b)(3)  is 
clear  about  the  requirement  to  restore  the 
approximate  original  contour  with  respect  to 
surface  mines. 

A  copy  of  the  change  to  CSR  38-2- 
3.8.C.  is  available  at  the  locations  listed 
under  ADDRESSES,  above.  See  the  August 
18,  2000.  Federal  Register  (65  FR  50409, 
50413)  for  our  final  rule  notice 
approving  the  State's  change  which 
clarifies  that  the  exemption  at  CSR  38- 
2-3.8.C.  does  not  apply  to  new  and 
existing  coal  waste  facilities.  We 
amended  30  CFR  948.16(vw)(l)  by 
deleting  the  requirement  to  clarify  that 
the  exemption  at  CSR  38-2-3.8(c)  does 
not  apply  to  the  requirements  for  new 
and  existing  coal  mine  waste  disposal 
facilities.  However,  we  are  continuing  to 
require  at  30  CFR  948.16(wv)(l)  that  the 
State  clarify  that  the  exemption  at  CSR 
38-2-3. 8(c)  does  not  apply  to  the 
requirement  to  restore  the  land  to 
approximate  original  contoiu*. 

30  CFR  948.16(vw)(2):  Amend  CSR 
38-2-4.12  to  reinstate  the  following 
deleted  language:  "and  submitted  for 
approval  to  the  Director  as  a  permit 
revision." 

State  response: 

This  required  program  amendment  should 
be  removed.  The  WVDEP  has  a  procedure  for 
review  of  as-built  certifications.  (This 
procedure  is  included  in  the  inspection  and 
Enforcement  Handbook  under  Drainage 
System  Certifications.)  For  structures  with 
minor  design  changes,  the  operator  is  to 
submit  as-built  plans  in  accordance  with 
5.4.b.l.  Minor  changes  are  those  within  the 
corfstruction  tolerances  described  in  3.35  of 
the  rules.  The  "as  built"  certifications  are 
after  review  incorporated  as  part  of  the 
permit  and  the  "as  built"  drawings  become 
the  design  for  the  structure.  For  structures 
with  major  design  changes,  a  permit  revision 
in  accordance  with  3.28.C  of  the  rules  is 
required  to  be  submitted  and  approved  as 
part  of  the  permit  prior  to  certification.  In 
addition,  the  WVDEP  approach  appears  to  be 
consistent  with  the  OSM  position  expressed 
in  the  OSM  directive  (copy  attached). 

The  information  submitted  by  the 
State  (the  WVDEP  Inspection  and 
Enforcement  Handbook — section  on 
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Drainage  System  Certifications,  and  the 
1988  OSM  directive  on  Construction 
Certification  of  Siltation  Structures 
(TSR-9))  are  available  at  the  locations 
listed  under  ADDRESSES,  above.  TSR-9 
is  also  available  via  the  Internet  at: 
www.osmre.gov/. 

30  CFR  948.16(vw)(3):  Amend  the 
West  Virginia  program  by  clarifying  that 
.the  requirements  at  CSR  38-2-5.4(c) 
also  apply  to  slurry  impoundments. 

State  response: 

This  required  program  amendment  should 
be  removed.  The  state  program  does  clarify 
that  5.4  applies  to  slurry  impoundments.  In 
22.4. c,  small  impoundments,  it  states  "coal 
rehise  sites  which  results  in  impoundments 
which  are  not  subject  to  the  Dam  Control  Act 
or  the  Federal  Mine  Health  and  Safety  Act 
shall  be  designed,  constructed,  and 
maintained  subject  to  the  requirements  of 
this  subsection  and  S.4  and  22.5.J.6."  This 
requirement  is  similar  to  and  as  effective  as 
that  which  appears  at  816/817.49  (a)(2)  and 
(a)(9). 

30  CFR  948.15(vw)(4):  Amend  CSR 
38-2-14. 15(m),  or  otherwise  amend  the 
West  Virginia  program  to  require 
compliance  with  30  CFR  816/817.81  (b), 
(d),  and  (e)  regarding  coal  refuse 
disposal,  foundation  investigations  and 
emergency  procedures  and  to  clarify 
that  where  the  coal  processing  waste 
proposed  to  be  placed  in  the  backfill 
contains  acid-  or  toxic-producing 
materials,  such  material  must  not  be 
buried  or  stored  in  proximity  to  any 
drainage  course  such  as  springs  and 
seeps,  must  be  protected  from 
groundwater  by  the  appropriate  use  of 
rock  drains  imder  the  backfill  and  along 
the  highwall,  and  be  protected  from 
water  infiltration  into  the  backfill  by  the 
use  of  appropriate  methods  such  as 
diversion  drains  for  surface  runoff  or 
encapsulation  with  clay  or  other 
material  of  low  permeability. 

State  response: 

This  required  program  amendment  should 
be  removed.  The  refuse  placed  pursuant  to 
14.15(m)  is  placed  into  the  mine  workings  or 
excavation  areas.  This  placement  in 
accordance  with  the  backfilling  and  grading, 
stability  and  toxic  material  handling  plans  is 
consistent  with  the  provisions  of  30  CFR  816/ 
817.81. 

30  CFR  948.16(zzz):  By  April  12, 
1999,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
revise  38-2-3. 12. a.  1.,  or  otherwise 
amend  the  West  Virginia  program  to 
require  that  the  map  of  all  lands, 
structures,  and  drinking,  domestic  and 
residential  water  supplies  which  may  be 
materially  damaged  by  subsidence  show 
the  type  and  location  of  all  such  lands, 
structiu^s,  and  drinking,  domestic  and 


residential  water  supplies  within  the 
permit  and  adjacent  areas,  and  to 
require  that  the  permit  application 
include  a  narrative  indicating  whether 
subsidence,  if  it  occurred,  could  cause 
material  damage  to  or  diminish  the 
value  or  reasonably  foreseeable  use  of 
such  structiKes  or  renewable  resource 
lands  or  could  contaminate,  diminish, 
or  interrupt  drinking,  or  residential 
water  supplies. 
State  response: 

This  required  program  amendment  should 
be  removed.  It  is  the  WVDEP's  position  that 
3.12.a.l.  is  as  effective  as  7.84.20.a.  (1)  and 
(2).  The  wording  of  3.12.a.l.  requires  that  the 
applicant  make  a  finding  on  whether  or  not 
subsidence  could  cause  material  damage  or 
diminution  of  value  or  use  of  structures  or 
renewable  resource  lands:  or  could 
contaminate,  diminish  or  interrupt  water 
supplies.  Consequently,  the  applicant  must 
submit  supporting  documentation  that 
subsidence  will  or  will  not  cause  material 
damage  or  diminish,  contaminate  or  interrupt 
water  supplies." 

The  WVDEP  contends  that  the  phrase 
"adjacent  areas  within  an  angle  of  draw  of  at 
least  30°"  is  as  effective  as  "adjacent  areas". 
In  30  CFR  701.5.  adjacent  area  is  defined  as 
"the  area  outside  the  permit  area  where  a 
resource  or  resources,  determined  according 
to  the  context  in  which  adjacent  area  is  used, 
are  or  reasonably  could  be  expected  to  be 
adversely  impacted  by  the  proposed  mining 
operations,  including  probable  imp>acts  from 
underground  workings."  Therefore,  adjacent 
area  for  subsidence  is  the  area  where  it  can 
reasonably  be  expected  that  adverse  impacts 
related  to  subsidence  could  be  caused  by  the 
proposed  underground  working.  This  fits  in 
with  the  language  of  12.a.l.  that  provides, 
"adjacent  areas  within  an  angle  of  draw  of  at 
least  30°",  Provided,  however,  an  angle  of 
draw  other  than  30°  can  be  used  *   *   *". 
Historic  data  and  publications  have 
demonstrated  that  one  can  reasonably  expect 
impacts  from  subsidence  within  an  emgle  of 
draw  of  at  least  30°.  However,  based  upon 
geological  factors,  the  mining  plan  and 
historic  information  of  the  area,  the  impact 
area  related  to  subsidence  can  be  expanded 
and  this  is  done  in  the  form  of  a  correction 
sent  to  the  applicant  by  WVDEP. 

In  addition,  to  assess  the  potential  impacts 
to  ground  and  surface  water  resources,  the 
WVDEP  requires  an  applicant  to  conduct  a 
ground  water  and  surface  water  inventory 
which  includes  all  areas  within  Va  mile  of  the 
proposed  operation,  including  the 
underground  mine  limits.  (See  instructions 
for  completing  the  application.  Section  ), 
copy  attached.)  If  a  surface  or  ground  water 
resource  could  be  impacted,  it  is  identified 
in  the  Cumulative  Hydrologic  Impact 
Assessment,  it  is  monitored  and  a  plan 
developed  as  part  of  the  permit  which 
includes  not  only  measures  to  protect  such 
water  resource,  but  a  contingency  plan  is 
required  to  describe  what  steps  are  to  be 
taken  if  it  is  impacted. 

The  information  submitted  by  the 
State  (instructions  for  completing  the 
application.  Section  J)  is  available  at  the 


locations  listed  under  ADDRESSES, 
above. 

30  CFR  948.1 6(aaaa):  By  April  12, 
1999,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
revise  CSR  38-2-3. 12.a.2.,  or  otherwise 
amend  the  West  Virginia  program  to 
require  that  the  water  supply  survey 
required  by  CSR  38-2-3.12.a.2.  include 
all  drinking,  domestic,  and  residential 
water  supplies  within  the  permit  area 
and  adjacent  area,  without  limitation  by 
an  angle  c^  draw,  that  could  be 
contaminated,  diminished,  or 
interrupted  by  subsidence. 

State  response: 

The  state  contends  that  38-2-3. 12.a.2.  is  as 
effective  as  30  CFR  784.20(a)(3)  for  among 
other  things,  the  reasons  specified  in  (zzz) 
above. 

30  CFR  948.16(bbbb]:  By  April  12, 
1999,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
revise  38-2-3.12.3.2.,  or  otherwise 
amend  the  West  Virginia  program  to 
require  that  the  permit  applicant  pay  for 
any  technical  assessment  or  engineering 
evaluation  used  to  determine  the 
premining  condition  or  value  or  non- 
commercial buildings  or  occupied 
residential  dwellings  or  structures 
related  thereto  and  the  quality  of 
drinking,  domestic  or  residential  water 
supplies,  and  to  require  that  the 
applicant  provide  copies  of  any 
technical  assessment  or  engineering 
evaluation  to  the  property  owner  and  to 
the  regulatory  authority. 

State  response: 

The  rules  at  3.12.  are  clear  that  the  pre- 
subsidence  survey  is  the  responsibility  of  the 
applicant  and  that  the  applicant  must 
provide  the  results  of  the  survey  including 
information  and  data  used  to  develop  the 
survey  to  the  property  owner  and  the 
director.  The  state  has  developed  guidelines 
to  provide  assistance  in  evaluating  whether 
the  survey  adequately  documents  pre- 
subsidence  conditions  (copy  attached).  Also 
refer  to  the  response  to  (zzz)  above. 
Consequently,  WVDEP  contends  that  the 
provisions  of  3.12  provide  for  subsidence 
control  plans  that  are  as  effective  as  those 
authorized  by  OSM.  This  is  particularly  true 
in  light  of  the  order  entered  April  27,  1999 
in  the  District  of  Columbia,  United  States 
Court  of  Appeals  in  National  Mining 
Association  v.  Babbitt.  No.  98-5320. 

The  information  submitted  by  the 
State  (procedures  for  pre-subsidence 
structure  survey)  is  available  at  the 
locations  listed  under  ADDRESSES, 
above. 

30  CFR  948.16(uii):  By  July  13, 1999. 
West  Virginia  must  submit  either  a 
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proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to: 

(1)  Amend  section  22-3-1 3(c)(3)  of 
the  West  Virginia  program  to  remove  the 
phrase  "or  fish  and  wildlife  habitat  and 
recreation  lands";  and 

(2)  Amend  "public  use"  at  section  22- 
3-1 3(c)(3)  to  include  the  term  "facility" 
and  to  further  clarify  that  the  term  will 
be  interpreted  the  same  as  "public 
facility  (including  recreation  facilities) 
use"  at  SMCRA  section  515(c)(3). 

State  response: 

This  was  submitted  to  OSM  on  March  17, 
2000.  A  copy  of  the  proposed  change  to  WV 
Code  22-3-1 3(c)(3)  is  attached  and  pending 
OSM  action. 

See  the  August  18,  2000,  Federal 
Register  (65  FR  50409,  50410-50411)  for 
our  finding  concerning  this  required 
amendment.  In  that  finding,  we 
determined  that  the  State  had  partially 
satisfied  the  required  amendment  at  30 
CFR  948.16(iiii).  Consequently,  we 
amended  the  required  amendment  at  30 
CFR  948.16(iiii)  to  read  as  follows:  "By 
October  17,  2000,  West  Virginia  must 
submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption  to  amend  the  term 
"recreational  uses"  at  W.Va.  Code  22-3- 
13(c)(3)  to  mean  'recreational  facilities 
use'  at  SMCRA  section  515(c)(3)." 

30  CFR  948.16(kkkk):  By  January  11, 
2000,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed 
together  with  a  timetable  for  adoption, 
to  remove  the  words  "upon  request"  at 
W.  VA.  Code  22-3-13a^,  or  otherwise 
amend  its  program  to  require  that  a  copy 
of  the  pre-blast  survey  be  provided  to 
the  owner  and/or  occupant  even  if  the 
ov»mer  or  occupant  does  not  specifically 
request  a  copy. 

State  response: 

The  WVDEP  has  submitted  rules  that  are 
currently  being  reviewed  by  the  OSM.  Then 
WVDEP  will  propose  a  code  and  regulation 
change  for  the  2001  legislative  session. 

See  the  proposed  rule  notice 
concerning  the  State's  blasting  rules  that 
we  published  on  December  5,  2000  (65 
FR  75889).  In  addition,  the  proposed 
blasting  rules  are  available  at  the 
locations  listed  under  ADDRESSES, 
above. 

30  CFR  948.16(1111):  By  January  11, 
2000,  West  Virginia  must  submit  either 
a  proposed  amendment  or  a  description 
of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption, 
to  remove  the  phrase  "or  the  surface 
impacts  of  the  undergroimd  mining 
methods"  from  22-3-1 3a(j)(2),  or 
otherwise  amend  its  program  to  clarify 


that  the  surface  blasting  impacts  of 
underground  mining  operations  are 
subject  to  the  requirements  of  22-3-1 3a. 
State  response: 

The  WVDEP  has  submitted  rules  that  are 
currently  being  reviewed  by  the  OSM.  If  rules 
do  not  satisfactorily  address  this  issue,  then 
WVDEP  will  propose  a  code  change  for  the 
2001  legislative  session. 

See  the  proposed  rule  notice 
concerning  the  State's  blasting  rules  that 
we  published  on  December  5,  2000  (65 
FR  75889).  In  addition,  the  proposed 
blasting  rules  are  available  at  the 
locations  listed  imder  ADDRESSES, 
above. 

30  CFR  948.16(mnimm):  By  January 
11,  2000,  West  Virginia  must  submit 
either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  remove  the  phrase  "of 
overburden  and  coal"  from  W.Va.  Code 
22-3-30a(a),  or  to  otherwise  clarify  that 
its  general  surface  coal  mining  blasting 
laws  and  regulations  apply  to  all 
blasting  at  surface  coal  mining  and 
reclamation  operations  and  surface 
blasting  activities  incident  to 
imderground  coal  mining,  including, 
but  not  limited  to.  initial  roimds  of 
slopes  and  shafts. 

State  response: 

The  WVDEP  submitted  rules  that  are 
currently  being  reviewed  by  the  OSM.  If  rules 
do  not  satisfactorily  address  this  issue,  then 
WVDEP  will  propose  a  code  change  for  the 
2001  legislative  session. 

See  the  proposed  rule  notice 
concerning  the  State's  blasting  rules  that 
we  published  on  December  5,  2000  (65 
FR  75889).  In  addition,  the  proposed 
blasting  rules  are  available  at  the 
locations  listed  under  ADDRESSES, 
above. 

30  CFR  948.16(oooo):  Remove  CSR 
38-2-23. 

State  response: 

The  WVDEP  proposed  to  delete  this 
section  in  the  rule  change  for  the  2001 
legislative  session.  However,  the  WVDEP 
Advisory  Council  indicated  that  the 
proposed  deletion  be  removed  from  the  final 
rule  change.  A  copy  of  the  Advisory 
Council's  minutes  is  attached.  Additionally, 
because  of  local  geographic  conditions, 
WVDEP  will  continue  to  pursue  approval  of 
incidental  coal  removal  so  that  potentially 
unregulated  excavation  for  development  can 
be  regulated  without  wasting  of  the  coal. 

The  information  submitted  by  the 
State  (the  minutes  of  the  July  6,  2000, 
meeting  of  the  Environmental  Protection 
Advisory  Coimcil)  is  available  at  the 
locations  listed  under  ADDRESSES, 
above.  CSR  38-2-23  concerns  special 
authorization  for  coal  extraction  as  an 
incidental  part  of  development  of  land 


for  commercial,  residential,  or  civic  use. 
See  the  May  5,  2000,  Federal  Regisler 
(65  FR  26130,  26133)  for  our  finding 
and  explanation  for  the  required 
program  amendment  codified  at  30  CFR 
948.16(oooo).  Also  see  the  February  9. 
1999,  Federal  Register  (6201,  6204)  for 
our  finding  concerning  WV  Code  22-3- 
28(a),  (b),  and  (c)  which  concern  special 
authorizations  to  engage  in  surface 
mining  incidental  to  the  development  of 
land  for  commercial,  residential, 
industrial,  or  civic  use. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments,  on  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
West  Virginia  program. 

Written  Comments 

If  you  submit  written  or  electronic 
comments  on  the  proposed  amendment 
during  the  30-day  comment  period,  they 
should  be  specific,  should  be  confined 
to  issues  pertinent  to  the  notice,  and 
should  explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an- address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII,  Word  Perfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  SPATS  NO.  WV-088- 
FOR"  and  your  name  and  return  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  Internet  message,  contact 
the  Charleston  Field  office  at  (304)  347- 
7158. 

Availability  of  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  our  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominenUy  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
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will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  ofHcials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  .speak  at  the  public 
hearing,  you  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.  (local  time),  on 
January  18,  2001.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportimity  to  speak 
at  the  public  hearing,  the  hearing  wdl 
not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  ^OR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  luider 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630— Takings 
This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  federal  regulation. 


t MTiitive  Order  13132 — Federalism 

I  his  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Farts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2){C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2){C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain    . 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regidations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiu^  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  A<^ 

This  nde  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  aimual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
coimterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  December  22,  2000. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  01-74  Filed  1-2-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  2 

[ET  Docket  No.  00-47;  FCC  00-430] 

Software  Defined  Radios 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
streamline  the  equipment  authorization 
procedures  for  software  defined  radios. 
Specifically,  we  propose  to  define 
software  defined  radios  as  a  new  class 
of  equipment  with  equipment 
authorization  rules  that  reflect  the 
additional  flexibility  incorporated  into 
such  radios.  We  believe  that  these 
changes  will  facilitate  the  deployment 
and  use  of  this  new  promising 
technology.  The  frequency  and 
technology  agility  of  software  defined 
radios  could  increase  the  use  of 
presently  underutilized  frequency 
bands. 

DATES:  Comments  must  be  submitted  on 
or  before  March  19,  2001,  and  reply 
comments  on  or  before  May  18,  2001. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  Secretary, 
Federal  Communications  Commission, 
445  12di  Sti«et,  SW.,  TW-A325, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Van  Tuyl,  Office  of  Engineering 
and  Technology.  (202)  418-7506. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  ET  Docket  00- 
47,  FCC  00-430,  adopted  December  7, 
2000,  and  released  December  8.  2000. 
The  full  text  of  this  Commission 
decision  is  available  on  the 
Commission's  Internet  site,  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A267, 
445  12th  Sti'eet,  SW,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Sti'eet,  NW 
Washington,  DC  20036.  Comments  may 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html,  or  by  e-mail  to  ecfs@fcc.gov. 

Summary  of  the  Notice  of  Proposed 
Rule  MaJdng 

1 .  The  Notice  of  Proposed  Rule 
Making  (NPRM)  responds  to  a  Notice  of 
Inquiry  (NOI)  in  this  proceeding,  65  FR 
17246,  March  31,  2000.  The  NOI  sought 


comments  on  a  number  of  issues  related 
to  software  defined  radios.  These  issues 
included  the  ciurent  state  of  technology, 
how  this  technology  could  facilitate 
interoperability  between  radio  services, 
how  it  could  improve  spectrum 
efficiency  and  spectrum  sharing,  and 
what  changes  may  be  required  in  the 
equipment  approval  process. 

2.  The  NPRM  proposes  to  amend  part 
2  of  our  rules  to  streamline  the 
equipment  authorization  procedures  for 
software  defined  radios  (SDR). 
Specifically,  we  propose  to  define 
software  defined  radios  as  a  new  class 
of  equipment  with  equipment 
authorization  rules  that  reflect  the 
additional  flexibility  incorporated  into 
such  radios.  We  propose  to  permit 
equipment  manufacturers  to  make 
changes  in  the  frequency,  power  and 
modulation  of  such  radios  without  the 
need  to  file  a  new  equipment 
authorization  application  with  the 
Commission.  We  also  propose  to  permit 
electronic  labeling  so  that  a  third  party 
may  modify  a  radio's  technical 
parameters  without  having  to  retxim  to 
the  manufactiu^r  for  re-labeling.  We 
believe  that  these  changes  will  facilitate 
the  deployment  and  use  of  this  new 
promising  technology.  The  frequency 
and  technology  agility  of  software 
defined  radios  could  increase  the  use  of 
presenUy  underutilized  &«quency 
bands. 

3.  We  recognize  that  there  is  no 
universally  accepted  definition  of  a 
software  defined  radio.  We  stated  in  the 
NOI  that  many  radios  now  contain 
microprocessor  technology  that  can 
control  functions  such  as  frequency  and 
power.  Until  recently,  these  functions 
were  controlled  by  firmware  installed  at 
the  factory  and  are  not  readily 
changeable  by  the  user.  To  facilitate  the 
development  of  these  types  of  radios, 
we  propose  a  new,  more  flexible 
equipment  approval  process.  We 
propose  the  following  definition  of 
software  defined  radio  to  delineate  what 
types  of  devices  fall  within  the 
proposed  new  rules. 

A  software  defined  radio  is  a  radio  that 
includes  a  transmitter  in  which  the  operating 
parameters  of  the  transmitter,  including  the 
frequency  range,  modulation  type  or 
maximum  radiated  or  conducted  output 
power  can  be  altered  by  making  a  change  in 
software  without  making  any  hardware 
changes. 

We  seek  comments  on  the  sufficiency 
of  this  definition  or  any  alternative 
definitions  that  may  be  more 
appropriate. 

4.  We  believe  that  some  relaxation  of 
the  current  equipment  authorization 
procedures  is  appropriate.  Thus,  we 
propose  to  develop  a  more  streamlined 


authorization  procedtue  for  changes  to 
software  defined  radios.  Specifically,  we 
propose  that  changes  in  the  frequency, 
power,  and  modulation  type  of  a 
software  defined  radio  could  be 
authorized  as  a  new  class  of  permissive 
change,  which  we  propose  to  designate 
as  Class  HI.  This  would  eliminate  the 
need  to  re-label  equipment  when  new 
software  is  loaded  and  would  streamline 
the  filing  procedure  for  changes  to 
approved  devices.  Software  changes  that 
do  not  affect  these  operating  parameters 
would  be  treated  as  Class  I  permissive 
changes,  so  no  filing  would  be  required 
for  them.  The  applicant  for  a  Class  III 
change  would  submit  test  data  showing 
that  the  equipment  complies  with  the 
applicable  requirements  for  the 
service{s)  or  rule  parts  under  which  it 
will  operate  with  the  new  software 
loaded.  The  applicant  would  also  have 
to  demonstrate  compliance  with  the 
applicable  RF  exposiue  requirements. 
The  Commission  would  notify  the 
applicant  by  letter  when  a  permissive 
change  is  granted.  Once  a  Class  III 
permissive  change  has  been  granted  for 
new  software  that  affects  the  operating 
parameters,  the  software  could  be 
loaded  into  units  in  the  field.  The 
record  in  the  Commission's  database  for 
each  authorized  device  would  show  the 
approved  ft^uency  range(s),  power  and 
modulation  type(s)  as  it  does  now. 
Additional  frequency  ranges  or  other 
new  technical  parameters  would  be 
added  to  the  database  record  for  an 
authorization  when  a  permissive  change 
is  granted. 

5.  We  propose  that  the  original 
certification  application  must  identify 
the  equipment  as  a  software  defined 
radio,  and  that  oiUy  the  grantee  of  the 
authorization  for  a  software  defined 
radio  may  file  for  a  Class  III  permissive 
change.  We  also  propose  that  Class  ID 
permissive  changes  may  only  be  made 
to  equipment  in  which  no  hardware 
changes  have  been  made  from  the 
originally  approved  device  to  eliminate 
ambigui^  about  which  hardware  and 
software  combinations  have  been 
approved.  We  recognize  that  while  the 
filing  procedure  for  permissive  changes 
is  streamlined.  Commission  staff  is  still 
required  to  perform  a  technical  review 
of  the  new  test  data  for  compliance  with 
the  rules.  Therefore,  we  propose  to 
apply  the  filing  fee  for  certification  of 
transmitters  used  in  licensed  services  to 
the  new  Class  III  permissive  changes  to 
reflect  the  staff  time  required  To  process 
these  changes. 

6.  We  seek  comments  on  whether  a 
new  class  of  permissive  change  should 
be  established,  the  type  of  information 
that  should  be  submitted  to  show 
compliance  with  the  service  rules  and 
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RF  exposure  requirements,  the 
appropriate  filing  fee  for  such  changes, 
whether  parties  other  than  the  grantee 
should  be  allowed  to  file  for  pennissive 
changes. 

7.  In  addition,  we  seek  comments  on 
whether  this  new  class  of  permissive 
change  should  be  limited  to  software 
changes  only,  whether  we  should  allow 
a  combination  of  hardware  and  software 
permissive  changes  in  a  single  device, 
whether  there  is  a  need  for  applicants  to 
submit  a  copy  of  radio  software  to  the 
Commission,  and  whether  we  should 
place  limits  on  the  number  of  hardware 
and  software  combinations  under  a 
single  approval.  We  further  seek 
comment  on  the  benefits  of  the 
proposed  new  permissive  change 
compared  to  the  existing  requirement 
for  new  identification  numbers  if  we 
allow  the  alternative  labeling  method 
described  in  the  NPRM. 

8.  We  believe  that  a  major  benefit  of 
software  defined  radios  will  be  the 
ability  of  manufacturers  to  produce 
radios  intended  to  be  programmed  by 
third  parties  with  unique  or  specialized 
application  software.  To  help  realize 
this  benefit,  we  are  proposing  an  option 
for  software  defined  radios  to  be 
equipped  with  an  "electronic  label"  to 
display  the  FCC  identification  number 
by  means  of  a  light  emitting  diode  (LED) 
display,  a  liquid  crystal  display  (LCD) 
screen  or  other  similar  method.  This 
would  provide  a  method  to  re-label 
equipment  in  the  field  if  a  new  approval 
were  obtained  by  a  third  party  for  a 
previously  approved  device.  The 
information  would  have  to  be  readily 
accessible  in  a  manner  that  allows  it  to 
be  easily  viewed.  We  request  comments 
on  this  proposal,  including  whether 
there  is  a  need  for  this  capability,  the 
type  of  display  that  should  be  required, 
the  means  that  shoiUd  be  required  for 
accessing  the  information,  and  the 
information  to  be  displayed.  We 
recognize  that  not  all  transmitters  that 
are  potentially  programmable  would 
normally  have  an  LED,  LCD  or  similar 
display,  so  we  also  request  comments 
on  whether  manufacturers  would  need 
to  add  such  displays  to  take  advantage 
of  the  electronic  labeling  capability.  We 
also  seek  conunents  on  whether 
electronic  labeling  should  be  permitted 
for  other  types  of  equipment  besides 
software  defined  radios. 

9.  We  tentatively  conclude  that  a 
means  will  be  necessary  to  avoid 
unauthorised  modifications  to  software 
that  could  affect  the  compliance  of  a 
radio.  While  we  believe  we  may 
eventually  have  to  adopt  rules 
addressing  software  authentication,  we 
believe  it  would  be  premature  for  us  to 
propose  specific  requirements  for 


authentication  while  standards  are  still 
under  development.  Accordingly,  at  this 
time  we  are  proposing  a  more  general 
requirement  that  manufacturers  must 
take  steps  to  ensure  that  only  software 
that  is  part  of  a  hardware/software 
combination  approved  by  the 
Commission  or  a  TCB  can  be  loaded 
into  a  radio.  The  software  must  not 
allow  the  user  to  operate  the  radio  with 
frequencies,  output  power,  modidation 
types  or  other  parameters  outside  of 
those  that  were  approved. 
Manufacturers  may  use  authentication 
or  any  other  means  to  meet  these 
requirements,  and  must  describe  the 
methods  in  their  application  for 
equipment  authorization.  The  grantee  of 
an  equipment  authorization  is 
responsible  for  ensxuing  the  integrity  of 
the  authentication  or  security  system. 
Failure  to  do  so  could  result  in  the 
revocation  of  the  authorization.  We 
believe  that  this  proposal  would  protect 
against  harmful  interference  and  safety 
hazards  from  software  defined  radios 
without  interfering  with  the 
development  of  the  technology.  We 
request  comments  on  this  proposal, 
including  whether  it  could  impede 
legitimate  third  party  software 
developers  bom  developing 
applications  for  software  defined  radios. 
We  also  seek  comments  on  the  types  of 
authentication  standards  that  are  likely 
to  be  developed,  whether  the  standards 
should  be  industry  developed  or 
government  sponsored,  whether  the 
standards  should  be  voluntary  or 
mandatory,  and  whether  these  standards 
would  be  applicable  to  all  types  of 
software  defined  radio  equipment. 

10.  We  believe  that  the  rule  changes 
we  are  proposing  will  allow 
manufacturers  greater  flexibility  in 
obtaining  approval  for  software  defined 
radios  and  will  facilitate  deployment  of 
this  equipment  to  consumers.  We 
further  believe  that  the  proposed 
requirements  for  authentication  of 
software  will  provide  a  safeguard 
against  unauthorized  modifications  of 
approved  equipment.  However,  we 
recognize  that  a  non-compliant  software 
defined  radio  has  the  potential  to 
interfere  with  other  radio  services  due 
to  its  potential  to  operate  in  multiple 
fi^uency  bands.  Therefore,  we  request 
comments  on  whether  we  should 
enhance  our  enforcement  capabilities 
and  what  particular  changes  we  should 
make.  For  example,  should  we  establish 
requirements  prohibiting  manufacturers 
or  grantees  from  knowingly  marketing 
software  that  would  cause  a  software 
defined  radio  to  operate  in  violation  of 
the  Commission's  rules?  We  request 
comments  on  this  and  any  other  matters 


that  may  be  pertinent  to  software 
defined  radios. 

Initial  Regulatory  Flexibility  Analysis 

11.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  ndes  proposed  in  this  Notice  of 
Proposed  Rule  Making  (NPRM).  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  he  identified  as  • 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  conunents  provided 
in  paragraph  38  of  this  NPRM.  The    . 
Commission  will  send  a  copy  of  this 
NPRM,  including  this  IRFA,  to  die  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).^  In 
addition,  the  NPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register.  ^ 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

12.  A  number  of  parties  are  currently 
developing  software  defined  radio 
technology.  In  a  software  defined  radio, 
functions  that  were  carried  out  by 
hardware  in  the  past  are  performed  by 
software.  This  means  that  the  operating 
parameters  of  the  radio,  such  as  the 
fi^uency  and  type  of  modulation, 
could  be  readily  changed  in  the  field. 
The  ciurent  rules  do  not  prohibit 
software  programmable  radios. 
However,  they  require  a  new  approval 
and  a  new  identification  number  on  a 
permanently  affixed  label  when  changes 
to  the  frequency,  power  or  type  of 
modulation  are  made.  The  requirement 
to  re-label  equipment  in  the  field  when 
a  change  is  made  could  tend  to 
discourage  deployment  of  software 
defined  radios  to  consiuners.  Therefore, 
we  are  proposing  changes  to  oui 
equipment  authorization  rules  to 
facilitate  such  deplojrment.  These 
changes  would  streamline  the 
equipment  approval  process  for 
software  defined  radios  and  would 
reduce  the  filing  burden  on  applicants. 

B.  Legal  Basis 

13.  The  proposed  action  is  authorized 
under  Sections  4(i),  301,  302,  303(e), 
303(f),  303(r),  304  and  307  of  Uie 
Communications  Act  of  1934,  as 


'  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601  at. 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  II  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

2  See  5  U.S.C.  603(a). 

'  See  id. 
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amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  303(r),  304  and  307. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  herein  adopted."* 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."^  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.^  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SBA.^ 

15.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  Radio  Frequency 
Equipment  Manufacturers  (RF 
Manufacturers).  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  manufacturers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment." 
According  to  the  SBA's  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business.'*  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manufacture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.^  We  believe  that  many  of 
the  companies  that  manufacture  RF 
equipment  may  qualify  as  small  entities. 


*  5  U.S.C.  603(b)(3). 

5  Id.  601(6).  ■* 

8  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Regisler."  5  U.S.C.  601(3). 

'Small  Business  Act,  15  U.S.C.  632  (1996). 

•See  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  3663. 

■See  U.S.  Department  of  Commerce,  1992  Census 
of  Transportation,  Conununications  and  Utilities 
(issued  May  1995).  SIC  category  3663. 


D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

16.  We  propose  to  establish  a  new 
class  of  "permissive  change"  for 
software  defined  radios  when  changes 
are  made  to  the  software  that  affect  the 
frequency,  power  or  type  of  modulation. 
This  class  of  change  would  require  the 
manufacturer  to  submit  a  description  of 
the  software  changes  to  the  FCC  or  a 
designated  Telecommunications 
Certification  Body  (TCB).  The 
manufacturer  would  also  be  required  to 
submit  test  data  showing  that  the  radio 
complies  with  the  technical  standards 
in  our  rules  with  the  new  software 
loaded.  The  new  software  coidd  not  be 
loaded  into  radios  until  the  FCC  or  TCB 
notifies  the  manufacturer  that  the 
changes  are  acceptable.  The  original 
FCC  identification  number  for  the 
equipment  could  continue  to  be  used,  so 
no  re-labeling  would  be  required. 

17.  We  also  proposed  to  allow  an 
"electronic  label"  to  be  used  on 
software  defined  radio  transmitters  as 
an  alternative  to  the  permanently 
affixed  label  the  rules  currently  require. 
The  equipment  would  display  the  FCC 
identification  number  by  means  of  a 
liquid  crystal  display  or  similar  screen. 

18.  We  fiulher  proposed  that 
manufacturers  must  take  steps  to  ensure 
that  only  software  that  has  been 
approved  by  the  FCC  or  a  TCB  can  be 
loaded  into  a  transmitter.  The  software 
must  not  allow  the  user  to  operate  the 
transmitter  with  ft^quencies,  output 
power,  modulation  types  or  other 
parameters  outside  of  those  that  were 
approved.  Manufacturers  may  use 
authentication  codes  or  any  other  means 
to  meet  these  requirements,  and  must 
describe  the  methods  in  their 
application  for  equipment 
authorization. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

19.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 


20.  We  considered  three  alternatives 
to  streamline  the  requirements  for 
software  defined  radios,  which  will 
reduce  the  burden  on  small  entities. 

(a)  The  first  alternative,  which  we 
proposed  in  the  NPRM,  would  permit 
changes  in  the  frequency,  power,  and 
modulation  type  of  a  software  defined 
radio  to  be  authorized  as  a  new  class  of 
permissive  change.  A  new  FCC 
identification  number  is  not  required  for 
permissive  changes,  so  there  would  be 
no  need  to  re-label  equipment  when 
new  software  that  changes  the  operating 
parameters  is  loaded.  Permissive 
changes  only  require  filing  test  data 
showing  that  the  equipment  complies 
with  the  applicable  requirements  in  the 
rules  with  the  new  software.  A  complete 
application  with  exhibits  including 
block  diagrams,  schematic  diagrams, 
photographs  and  the  users'  manual  is 
not  required.  Only  the  party  holding  the 
grant  of  equipment  authorization  my  file 
for  pennissive  changes. 

(b)  The  second  alternative,  which  we 
proposed  as  an  option  in  the  NPRM,  is 
to  allow  the  FCC  identification  number 
to  be  displayed  electronically  rather 
than  on  a  permanently  affixed  label.  A 
major  benefit  of  software  defined  radios 
will  be  the  ability  of  manufacturers  to 
produce  radios  intended  to  be 
programmed  by  third  parties,  including 
small  entities,  which  could  develop 
unique  or  specialized  application 
software.  The  "electronic  label"  would 
help  realize  this  benefit.  It  would 
provide  a  method  to  re-label  equipment 
in  the  field  without  having  to  change  a 
physical  label  if  a  new  approval  were 
obtained  by  a  third  party  for  a 
previously  approved  device. 

(c)  The  third  alternative  we 
considered  is  to  allow  software  changes 
to  be  approved  under  the  Declaration  of 
Conformity  (DoC)  procedure.  DoC  is  a 
self-approval  procedure  in  which  the 
manufacturer  has  the  equipment  tested 
for  compliance  at  an  accredited 
laboratory.  Once  the  equipment  has 
been  found  to  comply,  it  may  be 
marketed  without  any  approval  from  the 
FCC  or  a  TCB.  Although  this  alternative 
would  reduce  the  burden  on  small 
entities,  we  declined  to  propose  it 
because  we  believe  that  most  radio 
transmitters  require  a  higher  level  of 
oversight  to  ensiu^  that  they  comply 
with  the  rules  to  prevent  interference 
and  protect  users  from  excessive  RF 
radiation.  Certain  radio  transmitters  are 
already  permitted  to  be  self-approved; 
and  we  are  not  proposing  any  change  in 
the  authorization  requirements  for  them. 
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F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule 

21.  None. 

22.  Accordingly,  It  is  Ordered  that 
pursuant  to  the  authority  contained  in 
sections  4(i),  301,  302,  303(e),  303(f), 
303(r),  304  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i).  301, 
302,  303(e).  303(f),  303(r).  304,  and  307, 
this  Notice  of  Proposed  Rule  Making  Is 
Adopted. 

23.  It  is  Further  Ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
Shall  Send  a  copy  of  this  NPRM, 
including  the  Initial  Regidatory 


Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  2 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

Proposed  Rules 

For  the  reasons  discussed,  parts  1  and 
2  of  title  47  of  the  Code  of  Federal 


Regulations  are  proposed  to  be  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154{i),  154(j), 
155,  225,  303(r),  309. 

2.  Section  1.1103  is  amended  by 
adding  a  new  entry  to  the  table  to  read 
as  follows: 

§  1 .1 1 03    Schedule  of  charges  for 
equipment  authorization,  experimental 
radio  services,  and  international 
telecommunications  settlements. 


Action 


FCC  Fomi  No.       Fee  amount 


Payment 
type  code 


Address 


1.  Certification 


f.  Class  III  pemfiissive  changes 731  &  159 


495    ECC  Federal  Communications  Commission,  Equip- 

ment Approval  Sen/ices,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302a,  303.  and 
336.  unless  otherwise  noted. 

4.  In  §  2.1,  paragraph  (c)  is  amended 
by  adding  the  following  definition  in 
alphabetical  order  to  read  as  follows: 

S  2.1    Terms  and  definition. 


(c)*  *   * 

Software  defined  radio.  A  radio  that 
includes  a  transmitter  in  which  the 
operating  parameters  of  the  transmitter, 
including  the  frequency  range, 
modulation  type  and  maximum  radiated 
or  conducted  output  power  can  be 
altered  by  making  a  change  in  software 
without  making  any  hardware  changes. 
«        *        *        *        * 

5.  Section  2.925  is  amended  by 
redesignating  paragraphs  (e)  and  (f)  as 
(f)  and  (g),  respectively,  and  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

1 2.925    Identification  of  equipment 

***** 

(e)  A  software  defined  radio  may  be 
equipped  with  a  means  such  as  a  user 
display  screen  to  display  the 
information  normally  contained  in  the 


nameplate  or  label.  The  information 
must  be  readily  accessible. 

***** 

6.  Section  2.932  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  2.932    Modification  of  equipment. 

***** 

(e)  Manufacturers  must  take  steps  to 
ensure  that  only  software  that  has  been 
approved  by  the  FCC  or  a  TCB  can  be 
loaded  into  a  transmitter.  The  software 
must  not  allow  the  user  to  operate  the 
transmitter  Avith  frequencies,  output 
power,  modulation  types  or  other 
parameters  outside  of  those  that  were 
approved.  Manufactiuers  may  use 
authentication  codes  or  any  other  means 
to  meet  these  requirements,  and  must 
describe  the  methods  in  their 
application  for  equipment 
authorization. 

7.  Section  2.1043  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§2.1043    Changes  in  certificated 
equipment 

(a)  Except  for  Class  III  permissive 
changes,  changes  to  the  basic  frequency 
determining  and  stabilizing  circuitry 
(including  clock  or  data  rates), 
frequency  multiplication  stages,  basic 
modulator  circuit  or  maximum  power  or 
field  strength  ratings  shall  not  be 
performed  without  application  for  and 
authorization  of  a  new  grant  of 


certification.  Variations  in  electrical  or 
mechanical  construction,  other  than 
these  indicated  items,  are  permitted 
provided  the  variations  either  do  not 
affect  the  characteristics  required  to  be 
reported  to  the  Commission  or  the 
variations  are  made  in  compliance  with 
the  other  provisions  of  this  section. 

(b)  Three  classes  of  permissive 
changes  may  be  made  in  certificated 
equipment  without  requiring  a  new 
application  for  and  grant  of  certification. 
None  of  the  classes  of  changes  shall 
result  in  a  change  in  identification. 

(1)  A  Class  I  permissive  change 
includes  those  modifications  in  the 
equipment  which  do  not  degrade  the 
characteristics  reported  by  the 
manufacturer  and  accepted  by  the 
Commission  when  certification  is 
granted.  No  filing  with  the  Commission 
is  required  for  a  Class  I  permissive 
change. 

(2)  A  Class  II  permissive  cheuige 
includes  those  modifications  which 
degrade  the  performance  characteristics 
as  reported  to  the  Commission  at  the 
time  of  the  initial  certification.  Such 
degraded  performance  must  still  meet 
the  minimum  requirements  of  the 
applicable  rules.  When  a  Class  11 
permissive  change  is  made  by  the 
gremtee,  the  grantee  shall  supply  the 
Commission  with  complete  information 
and  the  results  of  tests  of  the 
characteristics  affected  by  such  change. 
The  modified  equipment  shall  not  be 
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marketed  under  the  existing  grant  of 
certification  prior  to  acknowledgement 
by  the  Commission  that  the  change  is   ■ 
acceptable. 

(3)  A  Class  III  permissive  change 
includes  modifications  to  the  software 
of  a  software  defined  radio  transmitter 
that  affect  the  frequency,  modulation 
type,  output  power  or  maximum  field 
strength.  When  a  Class  III  permissive 
change  is  made,  the  grantee  shall  supply 
the  Commission  with  a  description  of 
the  changes  and  test  residts  showing 
that  the  equipment  complies  with  the 
applicable  rules  with  the  new  software 
loaded,  including  compliance  with  the 
applicable  RF  exposure  requirements. 
The  modified  software  shall  not  be 
loaded  into  equipment,  and  the 
equipment  shall  not  be  marketed  with 
the  modified  software  under  the  existing 
grant  of  certification,  prior  to 
acknowledgement  by  the  Commission 
that  the  change  is  acceptable. 

(4)  Class  in  permissive  changes  may 
only  be  made  by  the  original  grantee. 
Class  I  and  Class  II  permissive  changes 
may  only  be  made  by  the  original 
grantee,  except  as  specified  further. 
***** 

[FR  Doc.  01-63  Filed  1-2-01;  8:45  am] 
BILUNG  CODE  6712-01-U 


DEPARTMENT  OF  THE  INTERIOR 
Fisti  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF67 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  the  Proposed  Rule  To 
Remove  the  Northern  Populations  of 
the  Tidewater  Goby  From  the  List  of 
Endangered  and  Threatened  Wildlife 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  of  the 
reopening  of  the  comment  period  for  the 
proposed  removal  of  the  northern 
populations  of  the  tidewater  goby 
(Eucyclogobius  newberryi)  from  the  list 
of  endangered  and  threatened  wildlife. 
The  new  comment  period  will  allow  all 
interested  parties  another  opportunity  to 
submit  comments  on  our  assertions,  as 
clarified  in  this  notice,  that  the  original 
listing  rule  exaggerated  the  risk  of 
extinction  by  overestimating  the  rate  of 
local  population  extinction,  and  that  the 
northern  populations  of  the  tidewater 


goby  are  not  presentiy  in  danger  of 
extinction  or  likely  to  become  in  danger 
of  extinction  within  the  foreseeable 
futiue.  We  are  re-opening  the  comment 
period  to  clarify  some  points  in  our 
proposal  and  to  solicit  further  public 
and  peer-review  comment. 
DATES:  The  comment  period  for  this 
proposal  closes  on  February  2,  2001. 
Comments  on  the  proposed  delisting 
must  be  received  by  the  closing  date. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Regional  Director, 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  Service  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catrina  Martin  or  Steve  Morey  at  the 
above  address;  telephone  503/231-6131; 
facsimile  503/231-6243. 
SUPPLEMENTARY  INFORMATION: 

Background 

Shortly  after  the  tidewater  goby  was 
listed  as  endangered  in  1994,  the 
Service  initiated  the  recovery  planning 
process.  A  contractor  was  hired  to  write 
a  draft  recovery  plan  and  the  product 
was  a  draft  commonly  referred  to  as  the 
Swift  1995  version.  This  version  was 
revised  slightly  in  response  to  internal 
review  and  a  revision  xmder  the 
authorship  of  Ballard  and  Swift  was 
circulated  among  various  experts  and 
the  applicable  Service  field  offices  in 
June  1996.  Finally,  in  late  September, 
1996,  a  revised  draft,  authored  by 
Ballard  was  forwarded  to  the  Regional 
Office  for  review.  In  the  31  months 
since  the  listing,  the  Service  had,  in  the 
process  of  drafting  the  recovery  plan, 
compiled  a  fairly  up-to-date  record  of 
what  was  known  about  the  status  of  the 
goby.  The  goby  seemed  particularly 
responsive  to  climatic  cycles,  and  the 
trend  to  extinction  had  not  played  out 
as  projected  in  the  1994  listing.  A 
niunber  of  estuaries  cited  in  the  listing 
rule  as  lacking  gobies,  symptomatic  of 
the  presumed  range-wide  decline,  were 
in  fact,  inhabited  by  gobies.  There 
seemed  to  be  little  actual  evidence  that 
the  distribution  and  abimdance,  or 
overall  risk  of  extinction  had  changed 
appreciably  since  1982  when  the 
tidewater  goby  was  designated  a 
category  2  candidate  (47  FR  58454).  Did 
the  goby  need  a  recovery  plan,  or  was 
the  original  concern  about  extinction 
exaggerated?  In  order  to  decide  whether 
to  proceed  with  a  recovery  plan  or  to 
delist,  a  review  of  the  merits  of  the 
original  listing,  and  the  current  status  of 
the  species  was  initiated.  The  1999 


proposal  to  delist  the  goby  summarizes 
the  results  of  that  review  and  concludes 
that  delisting  the  tidewater  goby  north 
of  Orange  County  is  the  most 
appropriate  action. 

On  June  24, 1999,  we  published  a 
proposed  rule  to  remove  from  the  list  of 
endangered  and  threatened  wildlife 
those  populations  of  tidewater  goby  that 
occur  north  of  Orange  Coimty, 
Cahfomia,  and  to  retain  a  distinct 
population  segment  of  tidewater  goby  in 
Orange  and  San  Diego  counties  as  an 
endangered  species  (64  FR  33816).  We 
proposed  to  delist  the  northern 
populations  because  our  original 
conclusions  about  population  trends 
and  were  either  in  error  or  not 
adequately  supported  by  the  best 
available  biological  information.  We 
believe  that  the  original  listing  rule  (59 
FR  5954)  overestimated  the  risk  of 
extinction  and  the  tidewater  goby  may 
have  been  mistakenly  listed  as 
endangered. 

The  1994  rule  that  listed  the  tidewater 
goby  as  endangered  painted  a  picture  of 
rapid  local  disappearances  leading  to 
extinction.  The  decline  of  the  goby  was 
considered  to  be  so  precipitous  and  the 
threats  so  severe  that  the  conclusion  of 
the  summary  of  factors  afi^ecting  the 
species  was:  "The  tidewater  goby  is  in 
imminent  danger  of  extinction 
throughout  its  range  and  requires  the 
full  protection  of  listing  as  endangered 
imder  the  Act  to  survive"  (59  FR  5954). 
Oiu  1999  delisting  proposal  explains 
that  the  original  listing  inappropriately 
combined  older  permanent  extinctions 
with  temporary,  drought-related 
extinctions  to  give  an  exaggerated 
impression  of  the  rate  of  decline.  The 
proposed  delisting  rule  also  argues  that 
the  original  listing  mistakenly  assumes 
that  because  of  reduced  opportimities 
for  gobies  to  naturally  recolonize  via 
dispersal,  the  species  was  headed 
toward  extinction  or  listing  under  the 
Act.  The  relationship  between 
extinction  and  dispersal  is  illustrated  in 
the  original  listing  with  the  following 
statement:  "The  ntunber  of  extirpated 
localities  of  gobies  has  left  the 
remaining  populations  so  widely 
separated  throughout  most  of  the 
species'  range  that  recolonization  is 
unlikely."  The  delisting  proposal 
explains  that  gobies  are  now  present  in 
the  majority  of  the  approximately 
twenty  estuaries  where  they  were 
reported  as  lost  between  1984  and  1990. 
In  most  places,  gobies  reappeared  as 
might  have  been  expected,  shortly  after 
the  end  of  drought  conditions.  These 
recolonizations  confirm  that  the  goby's 
well-established  pattern  of  local 
extinction  and  reappearance  still  exists. 
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Other  than  habitat  destruction, 
drought,  and  the  disruption  of 
population  dynamics,  the  original  rule 
listed  a  number  of  threats  to  explain  the 
rapid  rate  of  popiilation  extinction. 
These  included:  (1)  Indirect  losses  due 
to  changes  in  salinity;  (2)  surface  water 
and  groundwater  diversions;  (3) 
discharge  of  agricultural  and  sewage 
effluents;  (4)  siltation;  (5)  cattle  grazing 
and  fieral  pig  activity;  (6)  non-native 
predators  and  competitors;  and  (7)  river 
flooding  and  heavy  rainfall.  The 
delisting  proposal  discusses  the 
strengths  and  weaknesses  of  the  links 
that  were  drawn  in  the  original  listing 
rule  between  these  threats  and  the 
presumed  systematic  decline  of  the  goby 
and  concludes  that  there  is  not  a 
defensible  link  between  the  threats, 
either  singly  or  in  combination,  and  a 
systematic  decline  of  the  tidewater 


goby. 
The 


le  most  important  argument  in  the 
delisting  proposal  is  that  extinction  is 
not  imminent,  nor  was  it  at  the  time  of 
listing.  The  threats  in  the  original  listing 
are  environmental  perturbations  that,  at 
high  levels  throughout  the  range,  either 
singly  or  in  combination,  could  lead  to 
systematic  declines  of  the  goby  and 
extinction.  However,  the  proposed 
delisting  rule  presents  evidence  that 
there  is  no  systematic  decline  of  gobies 
suggesting  their  extinction,  and  that  the 
link  drawn  between  the  presumed 
threats  and  the  extinction  of  the  goby  in 
the  original  listing  is  unsupported. 

Even  though  we  concluded  that  the 
original  listing  r\ile  was  in  error,  the 
southern  populations  in  Orange  and  San 
Diego  coimties  were  concurrently 
proposed  as  an  endangered  DPS.  Three 
criteria  had  to  be  met  by  the  southern 
gobies  to  be  recognized  as  endangered. 
First,  they  had  to  be  markedly  separated 
from  other  tidewater  gobies.  Second, 
they  had  to  be  to  significant  to  the  rest 
of  the  species.  Finally,  they  had  to  meet 
the  Act's  standards  for  listing  a  species 
as  endangered.  The  first  and  second 
criteria  were  met  on  genetic  and 
geographic  grounds  (see  64  FR  33819). 
The  third  criterion,  the  endangered 
status  of  the  southern  gobies,  was  met 
because  so  few  southern  populations 
exist  that  the  risk  of  chance  extinction 
is  high.  Under  the  best  of  conditions 
{e.5.,  the  ciurent  wet  cycle),  only  eight 
fluctuating  populations  exist,  and  all 
but  one  of  these  has  declined  to  the 
point  of  local  extinction  in  the  recent 
past.  Thus,  chance  demographic  effects, 
a  variety  of  natural  or  human-caused 
threats  to  habitat  quality,  or  chance 
combinations  of  these  make  the 
extinction  of  gobies  in  Orange  and  San 
Diego  counties  a  very  real,  and  not 
altogether  remote,  possibility.  This 


argxmient  about  extinction  risk  hinges 
on  the  small  number  of  populations  in 
the  south.  It  cannot  be  applied  in  the 
north,  where  many  or  all  of  the  same 
threats  exist  (see  64  FR  33820-33824), 
but  where  the  larger  number  of 
populations  makes  the  risk  of  chance 
extinction  vanishingly  small. 

We  solicited  comments  from  the 
public  during  two  comment  periods, 
June  24  to  August  23, 1999  and 
February  15  to  March  31,  2000.  We 
solicited  review  of  the  delisting 
proposal  from  foiu-  outside  reviewers, 
according  to  our  policy  on  peer  review 
(59  FR  34270),  but  received  only  one 
response.  We  also  solicited  comments 
from  the  California  Department  of  Fish 
and  Game  pursuant  to  section 
4(b)(5)(A)(ii)  of  the  Endangered  Species 
Act,  but  they  did  not  conunent.  We 
believe,  as  explained  below,  that 
clarification  of  the  proposal  and  a 
reopening  of  the  conunent  period  is 
warranted  to  provide  the  public  with  a 
meaningful  opportunity  to  comment, 
and,  because  of  the  importance  of  peer 
review  and  the  State's  input,  we  are 
taking  this  opportunity  to  solicit 
comments  fi^m  them  again. 

The  main  reaction  expressed  in  the 
public  comment  letters  on  the  proposed 
delisting  was  that  the  Service,  armed 
with  little  new  information  was,  in  its 
delisting  proposal,  making  an 
imexplainable  reversal  of  position  on 
the  status  of  the  goby.  The  public 
comment  letters  also  expressed  concern 
that  the  delisting  proposal  was  arguing 
that  the  goby  was  in  less  danger  of 
extinction  now  than  in  1994.  We  believe 
that  this  concern  is  not  warranted 
because  the  delisting  proposal  argues 
instead  that  the  goby  was  in  foct  not  in 
danger  of  extinction  in  1994  and  is  not 
now.  We  may  have  inadequately 
conveyed  the  basis  for  the  proposed 
delisting  when  we  ^led  to  specifically 
ask  for  comments  on  the  facts, 
argiunents,  interpretations,  and 
conclusions  in  the  original  listing. 
Instead,  using  standard  language  for 
listing  actions,  we  asked  specifically  for 
comments  concerning  (1)  threats;  (2) 
range,  distribution,  and  population  size; 
and  (3)  current  or  planned  activities  that 
could  impact  the  species. 

Following  this  lead,  the  public 
observed  that  there  is  little  new 
information  since  the  1994  listing  on 
risk  of  extinction,  nor  has  there  been 
appreciable  recovery.  The  public 
comments  were  detailed  and  uniform. 
The  major  themes  are  briefly 
summarized  as  follows:  (1)  It  is 
misleading  to  characterize  status  simply 
in  terms  of  numbers  of  populations — 
populations  vary  in  size,  and  contribute 
in  different  ways  to  long-term 


persistence;  (2)  the  proposal  does  not 
apply  metapopulation  dynamics  to  the 
tidewater  goby  metapopulation;  (3)  the 
potential  for  recolonization  is 
inappropriately  extrapolated  beyond  the 
observational  base  and  undue  emphasis 
was  placed  on  the  ability  to  recolonize; 
(4)  regional  genetic  subdivisions  are 
ignored;  (5)  the  proposal  confuses  lack 
of  evidence  with  lack  of  effect;  (6) 
threats  in  the  north  are  treated  lightly 
while  in  the  south  they  are  treated 
seriously;  (7)  effects  from  alien  fishes 
are  imderestimated;  (8)  the  proposal 
incorrectly  supposes  that  existing 
regulatory  mechanisms  are  adequate;  (9) 
combined  effects  of  threats  are  ignored; 
(10)  the  proposal  ignores  the  certainty 
that  drought  will  return  to  the  California 
coast.  These  comments  represent  a 
reasoned  and  informed  set  of 
suggestions  for  improving  our  analysis 
of  current  risk  of  extinction,  and  they 
will  be  considered  in  the  final  agency 
decision.  However,  none  of  the 
comments  we  received  fiom  the  public 
addressed  the  basis  of  our  proposed 
delisting:  that  the  1994  listing  rule 
misinterpreted  the  risk  of  extinction  so 
seriously  that  the  goby  was  mistakenly 
listed  as  endangered. 

The  review  of  this  delisting  proposal 
is  incomplete  because  objective 
scientific  review  was  limited  to  a  single 
response,  the  State  did  not  comment, 
and  the  public  commented  only  on  a 
portion  of  the  determination  to  delist 
the  northern  populations.  With  this 
notice  we  clarify  our  proposal  to  delist 
the  tidewater  goby  and  reopen  the 
public  comment  period.  Reopening  the 
comment  period  gives  the  public  a  more 
meaningful  opportunity  to  comment  by 
providing  an  additional  opportunity  to 
comment  on  any  aspect  of  the  proposal, 
but  particularly  on  the  assertion  that  the 
original  listing  was  in  error.  This  will 
also  provide  us  the  opportunity  to 
obtain  additional  scientific  review,  and 
a  review  from  the  California  Department 
of  Fish  and  Gapie. 

It  is  our  intent  that  the  final  action 
resulting  from  the  proposal  to  delist  the 
northern  populations  of  the  tidewater 
goby  from  the  list  of  endangered  and 
threatened  wildfife,  and  to  recognize  an 
endangered  population  in  Orange  and 
San  Diego  Counties,  be  as  accurate  and 
effective  as  possible.  Therefore,  we 
solicit  comments  or  suggestions  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party.  We  have  afready 
accepted  comments  on  a  wide  range  of 
topics  in  the  proposal  during  two 
previous  comment  periods.  However,  as 
explained  above,  we  are  hoping  to 
generate  comments  on  some  additional 
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aspects  of  the  proposed  delisting  rule, 
especially:  (1)  Our  assertion  that  the 
original  listing  rule  exaggerated  the  risk 
of  extinction  by  overestimating  the  rate 
of  local  population  extinction;  (2)  any 
information  either  supporting  or 
contradicting  the  information  in  the 
delisting  rule  that  suggests  that  the 
tidewater  goby  was  not,  in  1994  when 
it  was  listed,  nor  is  now,  in  danger  of 
extinction  due  to  a  high  rate  of  local 
extinctions;  and  (3)  any  new 
information  that  suggests  a  reasonable 
causal  link  between  any  of  the  threats, 
or  combination  of  threats  and  a  high  risk 
of  extinction  of  the  tidewater  goby. 

The  final  decision  on  the  current 
proposed  rule  for  the  tidewater  goby 
will  take  into  consideration  the 
comments  and  any  additional 
information  we  receive,  and  such 


communications  may  lead  to  a  final 
regulation  that  differs  from  the  current 
proposal.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hoiu^.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circimistances  in  which  We  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as^lowable  by 
law.  U  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 


individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
The  comment  period  oil  this  proposal 
closes  on  February  2,  2001.  Written 
comments  should  be  submitted  to  the 
Service  office  listed  in  the  ADDRESSES 
section. 

Author:  The  primary  author  of  this 
notice  is  Steve  Morey  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq). 

Dated:  December  27,  2000. 

David  L.  McMullen, 

Acting  Regional  Director,  Region  1.  Fish  and 
Wildlife  Service. 

[FR  Doc.  01-66  Filed  1-2-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 
[Docket  No.  PY-01-003] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-20),  this  notice  announces 
the  intention  of  the  Agricultural 
Marketing  Service  (AMS)  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Regulations  for  Voluntary 
Grading  of  Poultry  Products  and  Rabbit 
Products. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  5,  2001. 
AOOmONAL  INFORMATION:  Contact 
Shields  Jones,  Standardization  Branch, 
Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Stop  0259,  Washington, 
DC  20050-0259,  (202)  720-3506. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  for  Volimtary 
Grading  of  Poultry  Products  and  Rabbit 
Products— 7  CFR  Part  70 

OMB  Number:  0581-0127 

Expiration  Date  of  Approval:  July  31, 
2001 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Agricultural  Marketing 
Act  of  1946  (60  Stat.  1087-1091,  as 
amended;  7  U.S.C.  1621-1627)  (AMA) 
directs  and  authorizes  the  Department 
to  develop  standards  of  quality,  grades, 
grading  programs,  and  services  which 
facilitate  trading  of  agricultural  products 
and  assure  consumers  of  quality 


products  which  are  graded  and 
identified  under  USDA  programs. 

To  provide  programs  and  services, 
section  203(h)  of  the  AMA  directs  and 
authorizes  the  Secretary  of  Agricultiure 
to  inspect,  certify,  and  identify  the 
grade,  class,  quality,  quantity,  and 
condition  of  agricultural  products  under 
such  rules  and  regulations  as  the 
Secretary  may  prescribe,  including 
assessment  and  collection  of  fees  for  the 
cost  of  the  service. 

The  regulations  in  7  CFR  part  70 
provide  a  volimtary  program  for  grading 
poultry  and  rabbit  products  on  the  basis 
of  U.S.  standards  and  grades.  AMS  also 
provides  other  types  of  voluntary 
services  under  the  regulations,  e.g., 
contract  and  specification  acceptance 
services  and  certifications  of  quantity. 
All  of  their  voluntary  grading  services 
are  available  on  a  resident  basis  or  a  lot- 
fee  basis.  Respondents  may  request 
resident  service  on  a  continuous  basis  or 
on  an  as-needed  basis.  The  service  is 
paid  for  by  the  user  (user-fee). 

Because  this  is  a  voluntary  program, 
respondents  need  to  request  or  apply  for 
the  specific  service  they  wish,  and  in 
doing  so,  they  provide  information. 
Since  the  AMA  requires  that  the  cost  of 
service  be  assessed  and  collected, 
information  is  collected  to  establish  the 
Agency's  cost. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  program. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA  (AMS,  Poultry  Programs' 
national  staff;  regional  directors  and 
their  staffs;  Federal-State  supervisors 
and  their  staffs;  and  resident  Federal- 
State  graders,  which  includes  State 
agencies).  The  information  is  used  to 
administer  and  to  conduct  and  carry  out 
the  grading  services  requested  by  the 
respondents.  The  Agency  is  the  primary 
user  of  the  information.  Information  is 
also  used  by  each  authorized  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.0775  hours  per 
response. 

Respondents;  State  or  local 
governments,  businesses  or  other  for- 
profits.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 


Estimated  Number  of  Respondents: 
374. 

Estimated  Number  of  Responses  Per 
Respondent:  61.44. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,781  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Shields  Jones, 
Standardization  Branch,  at  (202)  720- 
3506. 

Send  comments  regarding,  but  not 
limited  to,  the  following:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including     - 
the  validity  of  the  methodology  and 
assimiptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  to:  David 
Bowden,  Jr.,  Chief,  Standardization 
Branch,  Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Stop  0259,  Washington,  DC  20250- 
0259. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  27,  2000. 
Howard  M .  Magwire, 
Acting  Deputy  Administrator,  Poultry 
Programs. 
[FR  Doc.  01-99  Filed  1-2-01;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[No.  LS-00-14] 

Beef  Promotion  and  Research: 
Certification  and  Nomination  for  the 
Cattlemen's  Beef  Promotion  and 
Research  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 


Agricultiural  Marketing  Service  (AMS)  is 
accepting  applications  from  State  cattle 
producer  organizations  or  associations 
and  general  farm  organizations,  as  well 
as  cattle  or  beef  importer  organizations, 
who  desire  to  be  certified  to  nominate 
producers  or  importers  for  appointment 
to  vacant  positions  on  the  Cattlemen's 
Beef  Promotion  and  Research  Board 
(Board).  Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 
reapply.  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established, 
nominations  will  be  accepted  from 
eligible  organizations  and  individual 
importers. 

•  DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
February  2,  2001. 

ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch,  LS,  AMS, 
USDA;  STOP  0251;  1400  Independence 
Avenue,  SW.;  Washington,  D.C.  20250- 
0251. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  (7  U.S.C.  2901  et  seq.),  enacted 
December  23, 1985,  authorizes  the 
implementation  of  a  Beef  Promotion  and 
Research  Order  (Order).  The  Order,  as 
published  in  the  July  18,  1986,  Federal 
Register  (51  FR  26132),  provides  for  the 
establishment  of  a  Board.  The  current 
Board  consists  of  103  cattle  producers 
and  7  importers  appointed  by  the 
Secretary.  The  duties  and 
responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determine  the  eligibility  of 
State  cattle  producer  organizations  or 
associations  and  general  farm 
organizations,  as  well  as  any  importer 
organizations  or  associations  to 
nominate  members  to  the  Board  to 
ensure  that  nominees  represent  the 
interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  who  import  cattle,  beef,  or 
beef  products.  Persons  who  are 
individual  importers  do  not  need  to  be 
certified  as  eligible  to  submit 
nominations.  When  individual 
importers  submit  nominations,  they 
must  establish  to  the  satisfaction  of  the 
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Secretary  that  they  are  in  fact  importers 
of  cattle,  beef,  or  beef  products, 
pursuant  to  §  1260. 143(b)(2)  of  the 
Order  [7  CFR  1260.143(b)(2)].  Individual 
importers  are  encouraged  to  contact 
AMS  at  the  above  address  to  obtain 
further  information  concerning  the 
nomination  process,  including  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and 
required  nomination  forms  and 
background  information  sheets. 
Certification  and  nomination 
procedures  were  promulgated  in  the 
final  rule,  published  in  the  April  4, 
1986,  Federal  Register  (51  FR  11557) 
and  currently  appear  at  7  CFR  1260.500 
through  1260.640.  Organizations  which 
have  previously  been  certified  to 
nominate  members  to  the  Board  do  not 
need  to  reapply  for  certification  to 
nominate  producers  and  importers  for 
the  upcoming  vacancies. 

The  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  3  years.  The  Order  also  requires 
USDA  to  announce  when  a  Board 
vacancy  does  or  will  exist.  The 
following  States  have  one  or  more 
members  whose  terms  will  expire  in 
early  2002: 


State  or  unit 


Alabama 

Arkansas 

CaMfomia 

Colorado  

Florida 

Georgia 

Idafio 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Minnesota  

Missouri  

Montana 

Nebraska  

New  York  

Nortti  Dakota  . 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  . 
South  Dakota  . 

Tennessee  

Texas  

Virginia 

Wisconsin  

Northwest  unit 
Importers 


Numt)er  of 
vacancies 


Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 
positions  of  the  Northeast  or  mid- 
Atlantic  units,  nominations  will  not  be 
solicited  from  certified  organizations  or 
associations  in  those  States  or  units. 


Uncertified  eligible  producer 
organizations  and  general  form 
organizations  in  all  States  that  are 
interested  in  being  certified  as  eligible 
to  nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  "Application  for  Certification  of 
Organization  or  Association,"  which 
must  be  received  by  close  of  business 
February  2,  2001.  Uncertified  eligible 
importer  organizations  that  are 
interested  in  being  certified  as  eligible 
to  nominate  importers  for  appointment 
to  the  listed  importer  positions  must 
apply  by  the  same  date.  Importers 
should  not  use  the  application  form  but 
should  provide  the  requested 
information  by  letter  as  provided  for  in 
7  CFR  1260.540(b).  AppUcaUons  from 
States  or  units  without  vacant  positions 
on  the  Board  and  other  applications  not 
received  within  the  30-day  period  after 
publication  of  this  Notice  in  the  Federal 
Register  will  be  considered  for 
eligibility  to  nominate  producers  or 
importers  for  subsequent  vacancies  on 
the  Board. 

Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibility  promulgated  at 
7  CFR  1260.530  are  eligible  for 
certification.  Those  criteria  are: 

(a)  For  State  organizations  or 
associations: 

(1)  Total  paid  membership  must  be 
comprised  of  at  least  a  majority  of  cattle 
producers  or  represent  at  least  a 
majority  of  cattle  producers  in  a  State  or 
unit, 

(2)  Membership  must  represent  a 
substantial  number  of  producers  who 
produce  a  substantial  number  of  cattle 
in  such  State  or  unit, 

(3)  There  must  be  a  history  of  stability 
and  permanency,  and 

(4)  There  must  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producers. 

(b)  For  organizations  or  associations 
representing  importers,  the 
determination  by  the  Secretary  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  shall  be  based  on  applications 
containing  the  following  iiifonnation: 

(1)  The  number  and  type  of  members 
represented  {i.e.,  beef  or  cattle 
importers,  etc.), 

(2)  Aimual  import  volume  in  pounds 
of  beef  and  beef  products  and/or  the 
number  of  head  of  cattle, 

(3)  The  stability  and  permanency  of 
the  importer  organization  or  association, 

(4)  "The  number  of  years  in  existence, 
and 

(5)  The  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 
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All  certified  organizations  and 
associations,  including  those  that  were 
previously  certified  in  the  States  or 
imits  having  vacant  positions  on  the 
Board,  will  be  notified  simultaneously 
in  writing  of  the  beginning  and  ending 
dates  of  ^e  established  noniination 
period  and  will  be  provided  with 
required  nomination  forms  and 
background  information  sheets. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
Agriculture  for  consideration  as 
appointees  to  the  Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44 
U.S.C.,  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0093.  except 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505- 
0001. 

Anthtwity:  7  U.S.C.  2901  et  seq. 

Dated:  December  27,  2000. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 
(FR  Doc.  01-94  Filed  1-2-01;  8:45  am] 

nUMQ  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  DA  00-09B] 

Unitad  States  Standards  for  Grades  of 
Nonfat  Dry  Milk  (Spray  Process); 
United  Stales  Standards  for  Instant 
Nonfat  Dry  Milk;  United  States 
Standards  for  Grades  of  Dry  Buttermilk 
and  Dry  Buttermilk  Product 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

summary:  This  document  gives  notice  of 
the  availability  of  revisions  to  the 
United  States  Standards  for  Grades  of 
Non&it  Dry  Milk  (Spray  Process),  the 
United  States  Standards  for  Instant 
Nonfat  Dry  Milk,  and  the  United  States 
Standards  for  Grades  of  Dry  Buttermilk 
and  Dry  Buttermilk  Product.  The 
changes  reduce  the  Standard  Plate 
Count  (bacterial  estimates)  for  U.S.  Extra 
Grade  nonfat  dry  milk  (spray  process) 
and  instant  nonfat  dry  milk  to  a 
maximum  of  10.000  per  gram  for  U.S. 
Extra  Grade  dry  buttermilk  and  dry 
buttermilk  product  to  a  maximum  of 
20,0000  per  gram,  and  for  U.S.  Standard 
Grade  dry  buttermilk  and  dry  buttermilk 


product  to  a  maximum  of  75,000  per 
gram. 

EFFECTIVE  DATE:  This  notice  is  effective 
February  2,  2001. 

ADDRESSES:  The  revised  Standards  are 
available  fi-om  Duane  R.  Spomer,  Chief. 
Dairy  Standardization  Branch,  Dairy 
Programs.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricultine, 
Room  2746,  South  Building.  Stop  0230, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456  or  at  www.ams.usda.gov/dcury/ 
stand.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  R.  Spomer,  (202)  720-7473. 
SUPPLEMENTARY  INFORMATION:  Section 
203  (c)  of  the  Agricult\u*d  Marketing 
Act  of  1946.  as  amended,  directs  and 
authorizes  the  Secretary  of  Agricidtiu^ 
"to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging  and  recommend  and 
demonstrate  such  standards  in  order  to 
encoinage  uniformity  and  consistency 
in  commercial  practices  *    *  *.  "  AMS 
is  committed  to  carrying  out  this 
authority  in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities 
and  will  make  copies  of  official 
standards  available  upon  request.  The 
United  States  Standards  for  Grades  of 
Nonfat  Dry  Milk  (Spray  Process),  the 
United  States  Standards  for  Instant 
Nonfat  Dry  Milk,  and  the  United  States 
Standards  for  Grades  of  Dry  Buttermilk 
and  Dry  Buttermilk  Product  no  longer 
appear  in  the  Code  of  Federal 
Regulations  (CFR);  however,  they  are 
maintained  by  USDA. 

AMS  is  revising  the  United  States 
Standards  for  Grades  of  Nonfat  Dry  Milk 
(Spray  Process),  the  United  States 
Standards  for  Instant  Nonfat  Dry  Milk, 
and  the  United  States  Standards  for 
Grades  of  Buttermilk  and  Buttermilk 
Product  using  the  procedures  it 
published  in  the  August  13. 1997, 
Federal  Register  and  that  appear  in  Part 
36  of  Title  7  of  the  CFR. 

The  notice  which  included  a  request 
for  comments  on  the  proposed  changes 
was  published  in  the  Federal  Register 
on  September  8.  2000  (65  FR  54477- 
54478). 

The  current  United  States  Standards 
for  Grades  of  Nonfat  Dry  Milk  (Spray 
Process)  have  been  in  efi^ect  since  May 
22, 1996,  the  United  States  Standards 
for  Instant  Nonfat  Dry  Milk  have  been 
effect  since  August  7. 1996.  and  the 
United  States  Standards  for  Grades  of 
Buttermilk  and  Buttermilk  Product  have 
been  in  effect  since  August  23. 1991. 
AMS  proposed  changes  to  these 
standards  in  response  to  a  request  by  the 
American  Dairy  Products  Institute 
(ADPI),  a  trade  association  representing 


the  dry  milk  industry.  ADPI  requested 
that  the  maximum  number  of  bacteria 
allowed  in  nonfat  dry  milk,  instant 
nonfat  dry  milk,  dry  buttermilk  and  dry 
buttermilk  product  be  reduced. 

AMS  published  a  notice  in  the 
Federal  Register  detailing  the  proposed 
changes  and  providing  a  comment 
period  of  60  days,  which  ended  on 
November  7,  2000. 

The  American  Dairy  Products 
Institute  filed  a  comment  supporting  the 
proposed  changes.  No  other  comments 
were  received. 

Accordingly,  the  changes  proposed  in 
the  United  States  Standards  for  Grades 
of  Nonfat  Dry  Milk  (Spray  Process),  the 
United  States  Standards  for  Instant 
Nonfat  Dry  Milk,  and  the  United  States 
Standards  for  Grades  of  Buttermilk  and 
Buttermilk  Product  are  incorporated  in 
the  revised  standards. 

The  revised  United  States  Standards 
for  Grades  of  Nonfat  Dry  Milk  (Spray 
Process),  the  revised  United  States 
Standards  for  Instant  Nonfat  Dry  Milk 
and  the  revised  United  States  Standards 
for  Grades  of  Dry  Buttermilk  and  Dry 
Buttermilk  Product  are  available  either 
through  the  above  address  or  accessing 
AMS  Home  Page  on  the  Internet  at       - 
www.ams.  usda.gov/dairy/stand.htm. 

Authority:  7  U.S.C.  1621-1627. 
Dated:  December  27.  2000. 
Kenneth  C.  Clajrton, 

Associate  Administrator,  Agricultural 

Mariceting  Service. 

[FR  Doc.  01-93  Filed  1-2-01;  8:45  am) 

BIUJNG  COOEM10-02-P 


DEPARTMENT  OF  COMMERCE 
Intemattonal  Trade  Administration 

[A-570-831] 

Fresh  Garik:  From  ttie  People's 
Reput>lk:  of  Ctilna:  Inltiatton  of  New 
Shipper  AntkJumpIng  Duty  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty  review. 

SUMMARY:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  fresh  garlic  from  the  People's 
Republic  of  China.  In  accordance  with 
section  751(a)(2)(B)  of  the  Tariff  Act  of 
1930,  as  amended,  and  19  CFR 
351.214(d),  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  January  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edythe  Artman  or  Richard  Rimlinger, 


Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0090  or 
(202)  482-4477,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  eunendUnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  are 
made  to  the  Department  of  Commerce's 
(the  Department)  regulations  at  19  CFR 
Part  351  (2000). 

Background 

In  a  letter  dated  November  29,  2000, 
as  amended  on  December  7,  2000,  the 
Department  received  a  request  from 
Clipper  Manufacturing  Ltd.  (Clipper), 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  in  accordance  with  19  CFR 
351.214(b),  for  a  new  shipper  review  of 
the  antidiunping  duty  order  on  fresh 
garlic  from  the  People's  Republic  of 
China  with  respect  to  fresh  garlic  sold 
by  Clipper  to  the  United  States.  This 
order  has  a  November  anniversary 
month.  Accordingly,  we  are  initiating  a 
new  shipper  review  for  Clipper  as 
requested.  The  period  of  review  is  Jime 
1,  2000,  through  November  30,  2000. 

Initiation  of  Review 

In  accordance  with  19  CFR 
351.214(b)(2),  Clipper  provided 
certification  that  it  did  not  export  fresh 
garlic  bom  the  People's  Republic  of 
China  to  the  United  States  during  the 
period  of  investigation.  Clipper  also 
certified  that,  since  the  investigation 
was  initiated,  it  has  never  been  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise  to  the 
United  States  dining  the  period  of 
investigation,  including  those  not 
individually  examined  during  the 
investigation.  It  also  submitted 
dociunentation  establishing  the 
following:  (i)  The  date  on  which  the 
besh  garlic  from  the  People's  Republic 
of  China  was  first  entered  or  withdrawn 
fitjm  warehouse  and  the  date  on  which 
the  subject  was  first  shipped  to  the 
United  States;  (ii)  the  volume  of  that 
shipment;  and  (iii)  the  date  of  the  first 
sale  to  an  unaffiliated  customer  in  the 
United  States.  Therefore,  in  accordance 
with  section  751(a)(2)(B)(ii)  of  the  Act 
and  19  CFR  351.214(d)(1),  we  are 
initiating  a  new  shipper  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Repubbc  of  China 
with  respect  to  fresh  garlic  sold  by 
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Clipper  to  the  United  States  during  the 
period  of  review.  We  intend  to  issue 
final  results  of  this  review  not  later  than 
270  days  after  the  day  on  which  this 
new  shipper  review  is  initiated. 

Concunent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 
351.214(e),  we  witi  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  Clipper  imtil  the  completion  of  the 
review. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)(ii) 
of  the  Act  and  19  CFR  351.214  and 
351.221(c)(l)(i). 

Dated:  December  26.  2000. 

Richard  W.  Nforeland, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-125  Filed  1-2-01;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Policy  Statement  on  Reporting 
Information  Under  15  U.S.C.  2064(b) 
About  Potentially  Hazardous  Products 
Distributed  Outside  the  United  States; 
Request  for  Comments 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  proposed  policy 

statement. 


SUMMARY:  Section  15(b)  of  the  Consumer 
Product  Safety  Act.  15  U.S.C.  2064(b). 
requires  manufacttners.  distributors, 
and  retailers  of  consmner  products  to 
report  potential  product  hazards  to  the 
Commission.  The  Commission  is 
seeking  public  comment  on  a  policy 
statement  that  information  concerning 
products  sold  outside  of  the  United 
States  that  may  be  relevant  to  evaluating 
defects  and  hazards  associated  with 
products  distributed  within  the  United 
States  is  reportable  under  section  15(b).i 
DATES:  Comments  are  due  no  later  than 
March  5.  2001. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 


'  The  Commission  voted  2-1  to  publish  this 
policy  statement  for  public  comment. 
Commissioner  Gall  voted  against  publication  of  the 
policy  statement.  Her  dissenting  statement  is 
available  from  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission,  Washington,  DC 
20207-0001. 


Consumer  Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  room  502,  4330  East  West 
Highway,  Bethesda,  MD  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Schoem,  Director,  Division  of 
Recalls  and  Compliance,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0608,  ext.  1365,  fax.  (301)  504- 
0359,  E-mail  address — 
mschoem@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
15(b)  of  the  Consumer  Product  Safety 
Act  (CPSA),  15  U.S.C.  2064(b).  imposes 
specific  reporting  obligations  on 
manufactiu^rs.  importers,  distributors 
and  retailers  of  consumer  products 
distributed  in  commerce.  A  firm  that 
obtains  information  that  reasonably 
supports  the  conclusion  that  such  a 
product: 

(1)  Fails  to  comply  with  an  applicable 
consumer  product  safety  rule  or  with  a 
volimtary  consumer  product  safety 
standard  upon  which  the  Commission 
has  relied  under  section  9  of  the  CPSA. 

(2)  Contains  a  defect  that  could  create 
a  substantial  product  hazard  as  defined 
in  section  15(a)(2)  of  the  CPSA.  15 
U.S.C.  2064(a)(2).  or 

(3)  Creates  an  unreasonable  risk  of 
serious  injury  or  death  must 
immediately  inform  the  Commission 
unless  the  firm  has  actual  knowledge 
that  the  Commission  has  been 
adequately  informed  of  the  failure  to 
comply,  defect,  or  risk. 

The  purpose  of  reporting  is  to  provide 
the  Commission  with  the  information  it 
needs  to  determine  whether  remedial 
action  is  necessary  to  protect  the  public. 
To  accomplish  this  purpose,  section 
15(b)  contemplates  that  the  Commission 
receive,  at  the  earliest  time  possible,  all 
available  information  that  can  assist  it 
in  evaluating  potential  product  hazards. 
For  example,  in  deciding  whether  to 
report  a  potential  product  defect,  the 
law  does  not  limit  the  obligation  to 
report  to  those  cases  in  which  a  firm  has 
finally  determined  that  a  product  in  fact 
contains  a  defect  that  creates  a 
substantial  product  hazard  or  has 
pinpointed  the  exact  cause  of  such  a 
defect.  Rather,  a  firm  must  report  if  it 
obtains  information  which  reasonably 
supports  the  conclusion  that  a  product 
it  manufactures  and/or  distributes 
contains  a  defect  which  could  create 
such  a  hazard  or  that  the  product  creates 
an  unreasonable  risk  of  serious  injury  or 
death.  15  U.S.C.  2064(b)(2)  and  (3);  16 
CFR  1115.4  and  6. 

Nothing  in  the  reporting  requirements 
of  the  CPSA  or  the  Commission's 
interpretive  regulation  at  16  CFR  Part 
1115  limits  reporting  to  information 
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derived  solely  from  experience  with 
products  sold  in  the  United  States.  The 
Conunission's  interpretative  rule 
enumerates,  at  16  CFR  1115.12(f). 
examples  of  the  different  types  of 
information  that  a  firm  should  consider 
in  determining  whether  to  report.  The 
regulation  does  not  exclude  infonnation 
frttm  evaluation  because  of  its 
geographic  source.  The  Coounission 
interprets  the  statutory  reporting 
requirements  to  mean  that,  if  a  firm 
obtains  information  that  meets  the 
criteria  for  reporting  listed  above  and 
that  is  relevant  to  a  product  it  sells  or 
distributes  in  the  U.S.,  it  must  report 
that  information  to  the  CPSC,  no  matter 
where  the  information  came  from.  Such 
information  could  include  incidents  or 
experience  with  the  same  or  a 
substantially  similar  product,  or  a 
component  thereof,  sold  in  a  foreign 
country. 

Over  the  past  several  years,  the 
Commission  has  received  reports  imder 
section  15(b)  that  have  included 
information  on  experience  with 
products  abroad,  and,  when 
appropriate,  has  initiated  recalls  based 
in  whole  or  in  part  on  that  experience. 
Thus,  a  number  of  companies  already 
view  the  statutory  language  as  the 
Commission  does.  However,  with  the 
expanding  global  market,  more  firms  are 
obtaining  this  type  of  information,  but 
many  may  be  unfamiliar  with  this 
aspect  of  reporting.  Therefore,  the 
Commission  proposes  to  issue  this 
policy  statement  to  assist  those  firms  in 
complying  with  the  requirements  of 
section  15(b)  of  the  Consumer  Product 
Safety  Act. 

The  Commission  is  not  reqiiired  to 
seek  public  comment  on  what  is  a 
strai^t-forward  reading  of  the  CPSA. 
hJevertheless,  because  this  is  the  first 
public  annoimcement  of  this 
interpretation,  the  Conunission  is 
providing  the  public  with  this 
opportunity  to  comment  prior  to 
issuance  of  this  policy  statement. 

Dated:  December  28,  2000. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  01-134  Filed  1-2-01;  8:45  am] 

BILLING  COOE  S3S5-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Advteoiy  Committee  on  Nuciear 
Weapons  Surety;  IMeeting 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


summary:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on  January 
12.  2001  at  Science  Applications 
International  Cooperation;  San  Diego, 
California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  Joint 
Nuclear  Weapons  Council  on  nuclear 
weapons  siu-ety  matters.  At  this  meeting 
the  Joint  Advisory  Conunittee  will 
receive  classified  briefings  on  nuclear 
weapons  seciuity  and  use  control. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended,  Title  5,  U.S.C.  App.  II. 
(1988)),  this  meeting  concerns  matters 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  552b(c)(l) 
and  accordingly  this  meeting  will  be 
closed  to  the  public. 

Dated:  December  26,  2000. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  01-73  Filed  1-2-01:  8:45  am] 

BILLING  COOE  5001-10-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader.  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
conunents  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  January  5,  2001. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer:  Department  of  Education, 
Office  of  Management  and  Budget;  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 


public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biurden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  27,  2000. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Early  Childhood  Educator 
Professional  Development  Program. 

Abstract:  The  Professional 
Development  for  Early  Childhood 
Educators  and  Caregivers  Grants  are 
designed  for  one  or  more  local 
educational  service  agencies.  State 
educational  agencies,  State  agencies  for 
higher  education,  institutions  of  higher 
education,  and  other  public  and  private 
agencies,  organizations,  and  institutions 
to  fund  projects  that  provide 
professional  development  opportunities 
to  improve  the  knowledge  and  skills  of 
early  childhood  educators  and 
caregivers  who  work  in  lu-ban  and  rural 


communities  with  high  concentrations 
of  young  children  living  in  proverty. 

Additional  Infonnation:  Due  to  the 
unexpected  delay  in  passage  of  an 
appropriations  law,  ED  is  requesting  an 
emergency  review  of  this  information 
collection  in  order  to  make  awards  in 
sufficient  time  for  applicants  to  provide 
high-quality  professional  development 
programs  by  early  siunmer  2001  when 
many  early  childhood  educators  and 
caregivers  will  be  available  to 
participate.  Based  upon  the  occurrence 
of  this  unanticipated  event,  and  the 
public  harm  that  might  otherwise  occvn 
with  delaying  grant  awards  so  that  the 
opportxmity  is  missed  to  provide 
professional  development  during 
summer  2001.  OMB  approval  is 
requested  by  January  5,  2000,  so  that  the 
application  notice  can  be  published  and 
the  application  be  made  available  to 
eligible  applicants.  We  anticipate  that 
this  time  schedule  will  allow  eligible 
applicants  60  days  to  prepare  grant 
applications,  and  the  Department  to 
award  grants  by  mid-May. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  100. 
Burden  Hours:  1,300. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
directed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW,, 
Room  4050.  Regional  Office  Building  3. 
Washington,  DC  20202-4651.  or  should 
be  electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov.  or 
should  be  faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  her  internet 
address  Kathy_Axt0ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-58  Filed  1-2-01:  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.287] 

21st  Century  Community  Learning 
Centers;  Notice  inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2001 

Purpose  of  Program:  The  21st  Century 
Community  Learning  Centers  Program 
was  established  by  Congress  to  award 
grants  to  rural  and  inner-city  public 
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schools,  or  consortia  of  such  schools,  to 
enable  them  to  plan,  implement,  or 
expand  projects  that  benefit  the 
educational,  health,  social  services, 
cultural  and  recreational  needs  of  the 
community.  School-based  community 
learning  centers  can  provide  expanded 
learning  opportimities  for  children, 
youth  and  their  families  as  well  as  a 
safe,  drug-free,  supervised  and  cost- 
effective  afterschool,  weekend  or 
summer  haven. 

For  fiscal  year  (FY)  2001  we  strongly 
encoiirage  applicants  to  design  projects 
that  focus  on  the  invitational  priority  in 
the  PRIORITIES  section  of  this 
application  notice. 

Eligible  Applicants:  Only  rural  or 
inner-city  public  elementary  or 
secondary  schools,  consortia  of  those 
schools,  or  local  educational  agencies 
(LEAs)  applying  on  their  behalf,  are 
eligible  to  receive  a  grant  imder  the  21st 
Century  Community  Learning  Centers 
Program.  An  LEA  considering  serving 
more  than  one  school  is  encouraged  to 
submit  a  consortium  application  on 
their  behalf.  Grants  awarded  under  the 
program  may  be  used  to  plan, 
implement,  or  expand  community 
learning  centers.  Applicants  must 
demonstrate  that  they  meet  the  statutory 
program  piupose  of  serving  either 
"rural"  or  "inner-city"  schools  or  a 
consortiiun  of  such  schools. 

Applications  Available:  January  4, 
2001. 

Deadline  for  Transmittal  of 
Applications:  March  30,  2001. 

Deadline  for  Intergoverrmiental 
Review:  May  31,  2001. 

Available  Funds:  Approximately  $205 
million. 

Estimated  Range  of  Awards:  $35,000- 
$2,000,000,  depending  on  the  number  of 
Centers  included  in  each  grant 
application. 

Estimated  Average  Size  of  Awards: 
$500,000,  for  a  grant  that  will  support 
4  Centers.  The  average  funding  for  a 
single  Center  is  $125,000. 

Estimated  Number  of  Awards: 
Approximately  400  awards. 

Project  Period:  Up  to  36  months. 
Please  note  that  all  applicants  for  midti- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  negotiate  at  the  time  of  the  initial 
award  the  funding  level  for  each  year  of 
the  grant  award. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Page  Limit:  The  application  narrative 
(Part  IV  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  reviewers  use  to  evaluate  your 
application.  Applicants  are  strongly 


encouraged  to  limit  Part  IV  to  the 
equivalent  of  no  more  than  20  pages. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79,  80,  81,  82,  85. 
and  86,  and  (b)  the  regulations  in  34 
CFR  part  299. 

Priorities 

The  Absolute  Priority,  pubUshed  in 
the  notice  of  final  priorities  for  this 
program  in  the  Federal  Register  on 
December  2, 1997  (62  FR  63773)  and 
repeated  below,  applies  to  this 
competition.  In  addition,  we  give 
preference  to  applications  that  meet  the 
Competitive  Priority  (34  CFR 
75.105(c)(2)(ii)  and  34  CFR  299.3(a)). 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  the  absolute 
priority  in  the  next  paragraph. 

Activities  To  Expand  Learning 
Opportunities:  We  fund  only  those 
applications  for  21st  Centm7 
Community  Learning  Centers  grants  that 
include,  among  the  array  of  services 
required  and  authorized  by  the  statute, 
activities  that  offer  significant  expanded 
learning  opportunities  for  children  and 
youth  in  the  community  and  that 
contribute  to  reduced  (frug  use  and 
violence. 

Invitational  Priority:  Within  the 
absolute  priority.  Activities  to  Expand 
Learning  Opportimities,  in  accordance 
with  the  Department  of  Education 
Appropriations  Act,  2001,  the  Secretary 
strongly  encourages  applications  that 
are  submitted  jointly  by  a  local 
educational  agency  (or  a  consortium  of 
local  educational  agencies)  and  at  least 
one  community-based  organization  that 
has  experience  in  providing  before-and 
afterschool  services.  We  are  particularly 
interested  in  applications  that  meet  this 
invitational  priority. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  to  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Competitive  Priority:  Under  34  CFR 
75.105(c)(2)(i),  we  give  preference  to 
applications  that  meet  the  competitive 
priority  described  below. 

Competitive  Priority.  Projects  that  will 
use  a  significant  portion  of  the  program 
funds  to  address  substantial  problems  in 
an  Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture.  We  select  an  application 
that  meets  this  priority  over  an 
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application  of  comparable  merit  that 
does  not  meet  this  competitive  priority. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  published  as  an 
appendix  to  this  notice. 

Applicable  Funding  Criteria:  See 
application  package. 
SUPPLEMENTARY  INFORMATION:  The  21st 
Century  Community  Learning  Centers 
Program  is  authorized  under  Title  X, 
Part  I  (20  U.S.C.  8241)  of  the  Elementary 
and  Secondary  Education  Act.  Grantees 
under  this  program  must  use  grant 
funds  to  plan,  implement,  or  expand 
community  learning  centers  which  are 
required  to  carry  out  at  least  four  of  the 
activities  listed  in  section  10905  of  the 
Elementary  and  Secondary  Education 
Act  (20  U.S.C.  8245),  as  listed  below: 

(1)  Literacy  education  programs; 

(2)  Senior  citizen  programs; 

(3)  Children's  day  care  services; 

(4)  Integrated  education,  health,  social 
service,  recreational,  or  ctdtujal 
programs; 

(5)  Summer  and  weekend  school 
programs  in  conjimction  with  recreation 
pro-ams; 

(6)  Nutrition  and  health  programs; 

(7)  Expanded  library  service  hours  to 
serve  community  needs; 

(8)  Telecommunications  and 
technology  education  programs  for 
individuals  of  all  ages; 

(9)  Parenting  skifls  education 
programs; 

(10)  Support  and  training  for  child 
day  care  providers; 

(11)  Employment  counseling,  training, 
and  placement; 

(12)  Services  for  individuals  who 
leave  school  before  graduating  from 
secondary  school,  regardless  of  the  age 
of  such  individual;  and 

(13)  Services  for  individuals  with 
disabilities. 

Applicants  should  propose  an  array  of 
inclusive  and  supervised  services  that 
include  expanded  learning 
opportunities  (such  as  instructional 
enrichment  progreims,  tutoring,  or 
homework  assistance)  but  may  also 
include  recreational,  musical  and 
artistic  activities,  and  opportunities  to 
use  advanced  technology,  particularly 
for  those  community  members  who  do 
not  have  access  to  computers  or 
telecommunications  at  home. 

Application  Requirements.  In 
accordance  with  the  Department  of 
Education  Appropriations  Act,  2001, 
applicants  must  describe  in  their 
application  the  elements  of  their 
projects  that  are  designed  to  assist 
students  to  meet  or  exceed  state  and 
local  standards  in  core  academic 
subjects,  as  appropriate  to  the  needs  of 
the  participating  children. 


For  the  purpose  of  the  program,  the 
term  "conununity  learning  center" 
"means  an  entity  within  a  public 
elementary  or  secondary  school 
building  that 

"(1)  provides  educational, 
recreational,  health,  and  social  service 
programs  for  residents  of  all  ages  within 
a  local  community;  and 

"(2)  is  operated  by  a  local  educational 
agency  in  conjunction  with  local 
governmental  agencies,  businesses, 
vocational  education  programs, 
institutions  of  higher  education, 
conmiimity  colleges,  and  cultural, 
recreational,  and  other  community  and 
human  service  entities"  (20  U.S.C. 
8246). 

Geographic  distribution:  In  awarding 
grants,  the  Secretary  assures  an 
equitable  distribution  of  assistance 
among  the  States,  among  urban  and 
rural  areas  of  a  State,  and  among  urban 
and  rural  areas  of  the  United  States  (20 
U.S.C.  8243(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Amanda  Clybum  (Telephone:  (202) 
260-3804)  or  Peter  Eldridge  (Telephone: 
(202)  260-2514),  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-6175.  E-mail: 
21stCCLCeed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 
You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.btml. 
Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  siu«  to  identify  this 
competition  as  follows:  CFDA  number 
84.287. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  This  Document  - 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm  http:// 
www.ed.gov/news.html. 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
D.C.,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Ck)de 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov  /nam/ 
index.html. 

Program  Authority:  20  U.S.C.  8241-8246. 

'     Dated:  December  28,  2000. 

Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix — Empowerment  Zones  and 
Enterprise  Communities 

Urban  and  Rural  Empowerment  Zones 

I* indicates  a  rural  zone) 

California:  Los  Angeles,  Oakland,  Santa  Ana, 

Riverside  County* 
Connecticut:  New  Haven 
Florida:  Miami/Dade  County 
Georgia:  Atlanta,  Cordele* 
Illinois:  Chicago,  East  St.  Louis,  UUin* 
Indiana:  Gary,  East  Chicago 
Kentucky:  Kentucky  Highlands*  (Clinton, 

Jackson,  and  Wayne  Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston 
Michigan:  Detroit 
Minnesota:  Minneapolis 
Mississippi:  Mid-Delta*  (Bolivar,  Holmes, 

Humphjwys,  LeFlore,  Sunflower, 

Washington  Counties) 
Missouri/Kansas:  Kansas  City 
Missouri:  St.  Louis 
New  Jersey:  Cumberland  County 
New  York:  New  York  (Harlem,  Bronx) 
North  Dakota:  Lake  Agassiz  * 
Ohio:  Cleveland,  Cincinnati,  Columbus 
Ohio/West  Virginia:  Ironton/Huntington 
Pennsylvania/New  Jersey:  Philadelphia/ 

Camden 
South  Carolina:  Columbia/Sumter* 
South  Dakota:  Oglala  Sioux  Reservation  in 

Pine  Ridge* 
Tennessee:  Knoxville 
Tekas:  Houston.  El  Paso,  Rio  Grande  Valley* 

(Cameron.  Hidalgo.  Starr,  and  Willacy 

Counties) 
Virginia:  Norfolk/Portsmouth 

Urban  and  Rural  Enterprise  Communities 
('indicates  a  rural  community) 
Alabama:  Birmingham,  Chambers  County*. 
Greene  County*.  Sumter  County* 


Alaska:  Juneau* 

Arizona:  Arizona  Border*  (Cochise,  Santa 
Cruz  and  Yuma  Counties),  Phoenix, 
Window  Rock* 
Arkansas:  East  Central*  (Cross,  Lee,  Monroe, 
and  St.  Francis  Counties),  Mississippi 
County*,  Pulaski  County 
California:  Imperial  County*,  Los  Angeles, 
Huntington  Park,  San  Diego,  San 
Francisco,  Bayview,  Himter's  Point, 
Watonsville*,  Orange  Cove* 
Colorado:  Denver 

Connecticut:  Bridgeport,  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County*,  Miami.  Dade 

County,  Tampa,  Immokalee* 
Georgia:  Albany,  Central  Savannah  River* 
(Burke,  Hancock,  Jefferson,  McDuffie, 
Tallafero,  and  Warren  Counties),  Crisp 
County  * ,  Dooley  County* 
Hawaii:  Kaunakakai* 
Illinois:  East  St.  Louis,  Springfield 
Indiana:  Indianapolis,  Austin* 
Iowa:  Des  Moines 
Kansas:  Leoti* 

Kentucky:  Louisville,  Bowling  Green* 
Louisiana:  Macon  Ridge*  (Catahoula, 
Concordia,  Franklin,  Morehouse,  and 
Tensas  Parishes),  New  Orleans,  Northeast 
Louisiana  Delta*  (Madison  Parish), 
Ouachita  Parish 
Maine:  Lewiston* 
Massachusetts:  Lowell,  Springfield 
Michigaff:  Five  Cap*,  Flint,  Muskegon, 

Harrison* 
Minnesota:  Minneapolis,  St.  Paul 
Mississippi:  Jackson,  North  Delta  Area* 
(Panola,  Quitman,  and  Tallahatchie 
Counties) 
Missoiui:  East  Prairie*,  SL  Louis 
Montana:  Poplar* 
Nebraska:  Omaha 
Nevada:  Clarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  La  Jicarita* 
(Mora,  Rio  Arriba.  Taos  Counties), 
Deming* 
New  York:  Albany,  Schenectady,  Troy, 

Buffalo,  Newburg,  Kingston,  Rochester 
North  Carolina:  Charlotte.  Edgecombe, 
Halifax,  Wilson*,  Robeson  Counties 
Ohio:  Akron,  Columbus.  Greater  Portsmouth* 

(Scioto  County) 
Oklahoma:  Choctaw,  McCurtain  Counties*, 

Oklahoma  City,  Ada* 
Oregon:  Josephine  County*,  Portland 
Pennsylvania:  Lock  Haven*,  Harrisburg, 

Pittsburgh,  Uniontown* 
RhodeJsland:  Providence 
South  Carolina:  Hallandale*.  Charleston, 

Williamsburg,  Florence  County* 
South  Dakota:  Beadle,  Spink  Counties* 
Tennessee:  Fayette*,  Haywood  Counties*, 

Memphis,  Nashville,  Rutledge* 
Tennessee/Kentucky:  Scott,  McCreary 

Counties* 
Texas:  Dallas,  El  Paso,  San  Antonio,  Waco, 

Uvalde* 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack*  (Northhampton 

County),  Norfolk 
Washington:  Lower  Yakima  County*,  Seattle, 
Tacoma,  Collie* 


Federal  Register / Vol.  66,  No.  2 /Wednesday,  January  3,  2001/NoUces 


355 


West  Virginia:  Charleston*,  Huntington, 
McDowell  County*.  West  Central 
Appalachia*  (Braxton,  Clay,  Fayette, 
Nicholas,  and  Roane) 

Wisconsin:  Milwaukee,  Keshena* 

[FR  Doc.  01-128  Filed  1-2-01;  8:45  am] 

BHJJNQ  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.1 20A] 

Office  Of  Postsecondary  Education; 
Minority  Science  and  Engineering 
Improvement  Program;  Notice  Inviting 
Applications  for  I4ew  Awards  for  Fiscal 
Year  (FY)  2001 

Purpose  of  Program:  The  Minority 
Science  and  Engineering  Improvement 
Program  (MSEIP)  is  designed  to  effect 
long-range  improvement  in  science  and 
engineering  education  at  predominantly 
minority  institutions  and  to  increase  the 
flow  of  underrepresented  ethnic 
minorities,  particularly  minority 
women,  into  scientific  careers. 

Eligibility  for  Grants:  Under  Section 
361  of  Title  HI  of  the  Higher  Education 
Act  (HEA),  as  amended,  the  following 
entities  are  eligible  to  receive  a  grant 
under  the  MSEIP: 
-  (1)  Public  and  private  nonprofit 
institutions  of  higher  education  that: 

(A)  Award  baccalaiu^ate  degrees;  and 

(B)  Are  minority  institutions; 

(2)  Public  or  private  nonprofit 
institutions  of  higher  education  that: 

(A)  Award  associate  degrees;  and 

(B)  Are  minority  institutions  that: 
(i)  Have  a  curriculum  that  includes 

science  or  engineering  subjects;  and 

(ii)  Enter  into  a  partnership  with 
public  or  private  nonprofit  institutions 
of  higher  education  that  award 
baccalaureate  degrees  in  science  and 
engineering; 

(3)  Nonprofit  science-oriented 
organizations,  professional  scientific 
societies,  and  institutions  of  higher 
education  that  award  baccalaureate 
degrees,  that: 

(A)  Provide  a  needed  service  to  a 
group  of  minority  institutions;  or 

(B)  Provide  in-service  training  for 
project  directors,  scientists,  and 
engineers  fit)m  minority  institutions; 

(4)  Consortia  of  organizations  that 
provide  needed  services  to  one  or  more 
minority  institutions,  the  membership 
of  which  may  include: 

(A)  Institutions  of  higher  education 
that  have  a  curriculum  in  science  and 
engineering; 

(B)  Institutions  of  higher  education 
that  have  a  graduate  or  professional 
program  in  science  or  engineering; 

(C)  Research  laboratories  of,  or  under 
contract  with,  the  Department  of  Energy; 


P)  Private  organizations  that  have 
science  or  engineering  facilities;  or 

(E)  Quasi-governmental  entities  that 
have  a  significant  scientific  or 
engineering  mission. 

Eligible  Applicants:  (a)  For* 
institutional,  design,  and  special 
projects  described  respectively  in  34 
CFR  637.14  (a),  (b).  and  (c):  public  and 
nonprofit  private  minority  institutions 
as  defined  in  section  361  (1)  and  (2)  of 
the  HEA. 

(b)  For  special  projects  described  in 
34  CFR  637.14  (b)  and  (c):  nonprofit 
organizations,  institutions,  and 
consortia  as  defined  in  section  361(3) 
and  (4)  of  the  HEA. 

(c)  For  cooperative  projects  described 
in  34  CFR  637.15:  groups  of  nonprofit 
accredited  colleges  and  universities 
whose  primary  fiscal  agent  is  an  eligible 
minority  institution  as  defined  in  34 
CFR  637.4(b). 

Notes:  1.  A  minority  institution  is  defined 
in  34  CFR  637.4(b)  as'an  accredited  college 
or  university  whose  enrollment  of  a  single 
minority  group  or  combination  of  minority 
groups,  as  defined  in  34  CFR  637.4(b), 
exceeds  50  percent  of  the  total  enrollment. 

2.  Section  365(4)  of  the  HEA  now  defines 
the  term  "science",  to  include  "behavior 
science." 

Applications  Available:  February  2, 
2001. 

Deadline  for  Transmittal  of 
Applications:  March  19,  2001. 

Deadline  for  Intergovernmental 
Review:  May  18,  2001. 

Estimated  Available  Funds: 
$8,500,000. 

Estimated  Range  of  Awards:  $15,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
The  amounts  referenced  are  advisory 
and  represent  the  Department's  best 
estimate  at  this  time.  The  average  size 
of  an  award  is  the  estimate  for  a  single- 
year  project  or  for  the  first  budget  period 
of  a  multi-year  project. 

Institutional 

Estimated  Range  of  Awards: 
$100,000-$200,000. 

Estimated  Average  Size  of  Awards: 
$120,000. 

Estimated  Number  of  Awards:  23. 

Design 

Estimated  Range  of  Awards:  $15,000- 
$20,000. 

Estimated  Average  Size  of  Awards: 
$19,000. 

Estimated  Number  of  Awards:  3. 

Special 

Estimated  Range  of  Awards:  $20,000- 
$150,000. 

Estimated  Average  Size  of  Awards: 
$75,000. 
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Estimated  Number  of  Awards:  12. 
Cooperative 

Estimated  Range  of  Awards:  $100,00- 
$500,000. 

Estimated  Average  Size  of  Awards: 
$280,000. 

Estimated  Number  of  Awards:  3. 

Estimated  Number  of  Awards:  41. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  83,  86,  97. 
98,  and  99;  and  fb)  The  regulations  for 
this  program  in  34  CFR  part  637. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

FOR  APPUCATK>NS  AND  FURTHER 
MFORMATION  CONTACT:  Mr.  Kenneth 
Waters  or  Ms.  Deborah  Newkirk, 
Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education,  1990  K  Street, 
NW,  6th  Floor.  Washington,  DC  20006- 
8517.  Telephone:  (202)  502-7591  or  via 
Internet:  deborah_newkirk@ed.gov. 

The  government  encourages 
applicants  to  FAX  requests  for 
applications  to  (202)  502-7861. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  under  FOR  APPUCATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  in  an 
alternative  format  by  contacting  those 
persons.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.btm;  http:// 
www.ed.gov/news.html. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.acce8S.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1067-1067k. 

Dated:  £)ecember  27,  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 
(FR  Doc.  01-129  Filed  1-2-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  ScieiKe 
Financial  Assistance  Program  Notice 
01-15:  Energy  Biosclences 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Science  (SC), 
U.S.  Department  of  Energy  (DOE)  invites 
preapphcations  from  potential 
applicants  for  research  funding  in  the 
Energy  Biosclences  program  area.  The 
intent  in  asking  for  a  preapplication  is 
to  save  the  time  and  effort  of  applicants 
in  preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preapplication  should  consist  of  a  two 
to  three  page  concept  paper  that  focuses 
on  the  scientific  objectives  and  basic 
research  approaches  planned.  No  budget 
information  or  biographical  data  need 
be  included;  nor  is  an  institutional 
endorsement  necessary.  The 
preapplication  gives  us  the  opportunity 
to  advise  potential  applicants  on  the 
suitability  of  the  scope  of  the  research 
proposed  to  the  mission  of  the  DOE 
Energy  Biosclences  program.  A  response 
indicating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  bom  the  Energy  Biosclences 
program  office  in  time  to  allow  for  an 
adequate  preparation  period  for  a  formal 
application. 

DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
March  1,  2001.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  to  the  applicant  by 
April  12,  2001.  The  deadline  for  receipt 
of  formal  applications  is  June  13,  2001. 
ADDRESSES:  Preapplications  referencing 
Program  Notice  01-15  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences, 


SC-143,  Chemical  Sciences. 
Geosciences  and  Biosclences  Division, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  Attn:  Program  Notice 
01-15.  Fax  submissions  are  acceptable 
(Fax  Number  (301)  903-1003). 

Formal  applications,  referencing 
Program  Notice  01-15,  must  be  sent  to: 
U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantown.  MD  20874-1290.  ATTN: 
Program  Notice  01-15.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder,  Chemical  Sciences, 
Geosciences  and  Biosclences  Division, 
Office  of  Basic  Energy  Sciences,  SC- 
143,  19901  Germantoum  Road, 
Germantown,  MD  20874-1290, 
telephone  (301)  903-2873;  E-mail 
pat.snyder@science.doe.gov. 

SUPPt-EMENTARY  INFORMATION:  Potential 
applicants  should  submit  a  brief 
preapplication  which  consists  of  two  to 
three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosclences  program.  The  principal 
purpose  in  using  preapplications  is  to 
reduce  the  expenditure  of  time  and 
effort  of  all  parties. 

The  Energy  Biosclences  program  has 
the  mission  of  generating  knowledge 
about  plants  and  non-medical  related 
microorganisms  that  provide  scientific 
foimdations  for  futxu*  energy  related 
biotechnologies.  The  objective  is  to 
pursue  basic  biochemical,  genetic  and 
physiological  investigations  that  may 
contribute  towards  providing  alternate 
fuels,  petroleiun  replacement  products, 
energy  conservation  measures  as  well  as 
other  technologies  related  to  EKDE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  including  metabolic, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversity, 
Ion  uptake,  transport  and  acctunulation, 
stress  physiology  and  adaptation; 
genetic  transmission  and  expression; 
plant-microbial  interactions;  plant  cell 
wall  structure  and  function; 
lignocellulose  degradatlve  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena; 
thermophily  (molecular  basis  of  high 
temperature  tolerance);  microbial 
interactions:  and  one-carbon 
metabolism,  which  is  the  basis  of 
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biotransformations  such  as 
methanogenesls.  The  program  also 
encourages  fundamental  research  in  the 
biological  sciences  that  interfaces  with 
other  tradltloneil  disciplines  In  the 
physical  sciences.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  and  principles. 

Funds  are  expected  to  be  available  for 
new  grant  awarids  in  FY  2002.  The 
magnitude  of  these  fimds  available  and 
the  number  of  awards,  which  can  be 
made,  will  depend  on  the  budget 
process.  The  awards  made  during  FY 
2000  averaged  close  to  $105,000  per 
year,  mostly  for  a  three-year  duration. 

When  a  formal  application  Is  made.  It 
must  be  10  pages  or  less,  exclusive  of 
figure  illustrations,  and  include  the 
hypotheses  being  tested  and  the 
proposed  experimental  design. 
Additional  pages  must  include  a  one- 
page  abstract  or  summary  of  the 
proposed  research,  currictilum  vitae,  a 
listing  of  all  current  and  pending  federal 
support,  and  letters  of  Intent  when 
collaborations  are  part  of  the  proposed 
research. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the  10  CFR 
Part  605  and  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Guide  is 
possible  via  the  Internet  using  the 
following  Web  Site  address:  http:// 
www.sc.doe.gov/production/grants/ 
grants.html. 

DOE  is  imder  no  obligation  to  pay  for 
any  costs  associated  with  the 
preparation  or  submission  of 
applications  If  an  award  is  not  made. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049.  and  the  solicitation  control 
nimiber  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC  on  December  19. 
2000. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 

IFR  Doc.  01-77  Filed  1-2-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science 

Office  of  Science  Financial  Assistance 
Program  Notice  01-10:  Scientific 
Discovery  Througii  Advanced 
Computing— Advanced  Computational 
Research  In  Fusion  Science 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  inviting  research  grant 
applications. 


SUMMARY:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Science 
(SC).  U.S.  Department  of  Energy  (DOE) 
hereby  announces  its  interest  in 
receiving  grant  applications  for  the 
development  of  scientific  simulation 
codes  needed  to  address  complex 
problems  in  fusion  energy  sciences.  The 
goal  is  the  creation  of  codes  that  achieve 
high  performance  on  a  single  node, 
scale  to  hundreds  of  nodes  and 
thousands  of  processors,  and  have  the 
potential  to  be  ported  to  future 
generations  of  high  performance 
computers.  This  announcement  is 
focused  on  some  of  the  topical  areas  that 
are  important  to  developing  integrated 
models  of  fusion  systems  and  require 
the  capabilities  of  terascale  computers. 
Specific  areas  of  interest  include: 

•  Turbulence  and  transport  in  order 
to  predict  energy  and  particle 
confinement  in  plasmas, 

•  Macroscopic  equilibrium  and 
stability  to  be  able  to  predict  stability 
limits  in  magnetically  confined  plasmas, 

•  Magnetic  reconnection  In  order  to 
imderstand  the  dynamo  and  "sawtooth" 
oscillations  in  plasmas, 

•  Electromagnetic  wave/particle 
interactions  to  be  able  to  predict  heating 
and  current  drive  in  plasmas, 

•  Boundary  layer  effects  in  plasmas 
in  order  to  predict  the  transport  of  heat 
and  particles  in  the  edge  region  of  a 
fusion  device,  and 

•  Electromagnetic  fields  and  beam 
dynamics  in  particle  accelerators  to 
model  efficient,  high-current  heavy  Ion 
accelerators. 

The  fidl  text  of  Program  Notice  01-10 
is  available  via  the  Internet  at  the 
following  web  site  address:  http:// 
www.sclence.doe.gov/production/ 
grants/grants.html. 

DATES:  Preapplications  referencing  thls- 
program  notice  must  be  received  by  4:30 
P.M.  EST.  January  31,  2001.  A  response 
encouraging  or  discouraging  the 
submission  of  a  formal  application  will 
be  communicated  by  e-mail  within  14 
days. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 


no  later  than  4:30  P.M.,  March  15,  2001, 
to  be  accepted  for  merit  review  and 
consideration  for  award  in  Fiscal  Year 
2001. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-10  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Office  of 
Fusion  Energy  Sciences.  SC-55,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  John 
Sauter.  Preapplications  can  also  be 
submitted  via  E-mail  at  the  following  E- 
mail  address: 

john.sauterdscience.doe.gov  Formal 
applications  referencing  Program  Notice 
01-10  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantowrn  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  01-10.  The  above  address  must 
be  used  when  submitting  applications 
by  U.S.  Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand-carried  by  the  applicant.  An 
original  and  seven  copies  of  die 
application  must  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  Ecksfrand  or  Dr.  Arnold  Kritz, 
Office  of  FuslonTnergy  Sciences,  SC- 
55,  U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  Telephone  numbers  and  e- 
mail  addresses  are  listed  below: 

Stephen  Eckstrand:  telephone  (301) 

903-5546,  e-mail 

steve.eckstrand@sclence.doe.gov 
Arnold  Kritz:  telephone  (301)  903-2027, 

e-mail  amold.kritz@science.doe.gov 

SUPPLEMENTARY  INFORMATION: 

Background:  Scientific  Discovery 
Hirough  Advanced  Computing 

Advanced  scientific  computing  will 
be  a  key  contributor  to  scientific 
research  in  the  21st  Century.  Within  the 
Office  of  Science  (SC),  scientific 
computing  programs  and  facilities  are 
already  essential  to  progress  in  many 
areas  of  research  critical  to  the  nation. 
Major  scientific  challenges  exist  in  all 
SC  research  programs  that  can  best  be 
addressed  through  advances  in 
scientific  supercomputing,  e.g., 
designing  materials  with  selected 
properties,  elucidating  the  structiu*  and 
function  of  proteins,  understanding  and 
controlling  plasma  turbulence,  and 
designing  new  particle  accelerators.  To 
help  ensure  its  missions  are  met,  SC  is 
bringing  together  advanced  scientific 
computing  and  scientific  research  in  an 
integrated  program  entiUed  "Scientific 
Discovery  through  Advanced 
Computing." 
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The  Opportunity  and  the  Challenge 

Extraordinary  advances  in  computing 
technology  in  die  past  decade  have  set 
the  stage  for  a  major  advance  in 
scientific  computing.  Within  the  next 
five  to  ten  years,  computers  1,000  times 
faster  than  today's  computers  will 
become  available.  These  advances 
herald  a  new  era  in  scientific 
computing.  Using  such  computers,  it 
Will  be  possible  to  dramatically  extend 
our  exploration  of  the  fundamental 
processes  of  nature  [e.g.,  the  struct\u«  of 
matter  from  the  most  elementary 
particles  to  the  building  blocks  of  life) 
as  well  as  advance  ova  ability  to  predict 
the  behavior  of  a  broad  range  of 
complex  natural  and  engineered 
systems  [e.g.,  the  earth's  climate  or  an 
automobile  engine). 

To  exploit  this  opportunity,  these 
computing  advances  must  be  translated 
into  corresponding  increases  in  the 
performance  of  the  scientific  codes  used 
to  model  physical,  chemical,  and 
biological  systems.  This  is  a  daunting 
problem.  Current  advances  in 
computing  technology  are  being  driven 
by  market  forces  in  the  commercial 
sector,  not  by  scientific  computing. 
Harnessing  commercial  computing 
technology  for  scientific  research  poses 
problems  unlike  those  encountered  in 
previous  supercomputers,  in  magnitude 
as  well  as  in  kind.  As  noted  in  the  1998 
report »  from  the  NSF/DOE  "National 
Workshop  on  Advanced  Scientific 
Computing"  and  the  1999  report  ^  from 
the  Resident's  Information  "Technology 
Advisory  Committee,  this  problem  will 
only  be  solved  by  increased  investments 
in  computer  software — in  research  and 
development  of  scientific  simulation 
codes  as  well  as  on  the  mathematical 
and  computing  systems  software  that 
underlie  these  codes. 

Investment  Plan  of  the  Office  of  Science 

To  meet  the  challenge  posed  by  the 
new  generation  of  terascale  computers, 
SC  will  fund  a  set  of  coordinated 
investments  as  outlined  in  its  long-range 
plan  for  scientific  computing.  Scientific 
Discovery  through  Advanced 
Computing,^  submitted  to  Congress  on 
March  30,  2000.  First,  it  will  create  a 
Scientific  Computing  Software 


'  This  workshop  was  sponsored  by  the  National 
Science  Foundation  and  the  Department  of  Energy 
and  hosted  by  the  National  Academy  of  Sciences  on 
July  30-31,  1998.  Copies  of  the  report  may  be 
obtained  from:  http://www.er.doe.gov/production/ 
octr/mics/index.html 

2  Copies  of  the  PIT  AC  report  may  be  obtained 
from  http://www.ccic.gov/ac/report/. 

'  Copies  of  the  SC  computing  plan.  Scientific 
Discovery  through  Advanced  Computing,  can  be 
downloaded  &x>m  the  SC  web  site  at:  http:// 
www.sc.doe.gov/production/octr/index.htinl. 


Infrastructure  that  bridges  the  gap 
between  the  advanced  computing 
technologies  being  developed  by  the 
computer  industry  and  the  scientific 
research  programs  sponsored  by  the 
Office  of  Science.  Specifically,  the  SC 
effort  proposes  to: 

•  Create  a  new  generation  of 
Scientific  Simulation  Codes  that  take 
full  advantage  of  the  extraordinary 
computing  capabilities  of  terascale 
computers. 

•  Create  the  Mathematical  and 
Computing  Systems  Software  to  enable 
the  Scientific  Simulation  Codes  to 
effectively  and  efficiently  use  terascale 
computers. 

•  Create  a  Collaboratory  Software 
Environment  to  enable  geographically 
separated  scientists  to  effectively  work 
together  as  a  team  and  to  facilitate 
remote  access  to  both  facilities  and  data. 

These  activities  are  supported  by  a 
Scientific  Computing  Hardware 
Infrastructure  that  will  be  tailored  to 
meet  the  needs  of  SC's  research 
programs.  The  Hardware  Infrastructure 
is  robust,  to  provide  the  stable 
computing  resources  needed  by  the 
scientific  applications;  agile,  to  respond 
to  innovative  advances  in  computer 
technology  that  impact  scientific 
computing;  and  flexible,  to  allow  the 
most  appropriate  and  economical 
resources  to  be  used  to  solve  each  class 
of  problems.  Specifically,  the  SC 
proposes  to  support: 

•  A  Flagship  Computing  Facility,  the 
National  Energy  Research  Scientific 
Computing  Center  (NERSC).  to  provide 
the  robust,  high-end  computing 
resources  needed  by  a  broad  range  of 
scientific  research  programs. 

•  Topical  Computing  Facilities  to 
provide  computing  resoiuces  tailored 
for  specific  scientific  applications  and 
to  serve  as  the  focal  point  for  an 
application  community  as  it  strives  to 
optimize  its  use  of  terascale  computers. 

•  Experimental  Computing  Facilities 
to  assess  the  promise  of  new  computing 
technologies  being  developed  by  the 
computer  industry  for  scientific 
applications. 

Both  sets  of  investments  will  create 
exciting  opportimities  for  teams  of 
researchers  frtim  laboratories  and 
universities  to  create  new  revolutionary 
computing  capabilities  for  scientific 
discovery. 

The  Benefits 

The  Scientific  Computing  Software 
Infrastructiu^,  along  with  the  upgrades 
to  the  hardware  infrastructure,  will 
enable  laboratory  and  imiversity 
researchers  to  solve  the  most 
challenging  scientific  problems  faced  by 
the  Office  of  Science  at  a  level  of 


accuracy  and  detail  never  before 
achieved.  These  developments  will  have 
significant  benefits  to  all  of  the 
government  agencies  that  rely  on  high- 
performance  scientific  computing  to 
achieve  their  mission  goals  as  well  as  to 
the  U.S.  high-performance  computing 
industry. 

Background:  Advanced  Computational 
Research  in  Fusion  Science 

The  Office  of  Fusion  Energy  Sciences 
supports  a  directed,  basic  research 
program  to  understand  the  elementary 
processes  in  plasmas  and  to  use  this 
knowledge  to  explore  innovative 
approaches  for  confining  fusion 
plasmas.  Theoretical  and  computational 
plasma  physics  are  critical  to  a 
fundamental  understanding  of  plasmas, 
and  much  progress  has  been  made 
during  the  past  25  years.  The 
solicitation  is  focused  on  accelerating 
progress  toward  developing  a 
quantitative  understanding  of  nonlinear, 
non-equilibrium  plasma  systems. 

The  scope  and  complexity  of  the 
proposed  projects  will  require  close 
collaboration  among  researchers  from 
the  computational  and  theoretical 
plasma  physics,  computer  science  and 
applied  mathematics  disciplines. 
Accordingly,  this  solicitation  calls  for 
the  creation  of  topical  centers  as  the 
organizational  basis  for  a  successful 
application.  A  topical  center  is  a  multi- 
institutional,  multi-disciplinary  team 
that  will: 

•  Create  scientific  simulation  codes 
that  take  full  advantage  of  terascale 
computers, 

•  Work  closely  with  other  SciDAC 
teams  to  ensure  that  the  best  available 
mathematical  algorithms  and  computer 
science  methods  are  employed,  and 

•  Manage  the  work  of  the  center  in  a 
way  that  will  foster  good 
communication  and  decision  making 
(see  section  on  Collaboration  and 
Coordination  below). 

Partnerships  among  universities, 
national  laboratories,  and  industry  are 
encouraged. 

Applications  are  being  sought  in  the 
six  topical  areas  listed  below. 

1.  Turbulence  and  transport:  An 
understanding  of  plasma  turbulence  is  a 
prerequisite  to  the  development  of  first- 
principles  models  of  anomalous 
transport  in  magnetically  confined 
plasmas.  The  development  of  accurate 
models  for  plasma  turbulence  and  the 
availability  of  more  powerful,  massively 
parallel  computers  will  enable 
comparison  with  experimental  data  in 
greater  detail  than  has  been  achieved  to 
date.  In  particular,  comparisons  for 
realistic  experimental  conditions, 
including  profile  effects,  finite  beta, 


flow  shear,  and  electron  effects  will  lead 
to  a  better  understanding  of  the  relation 
between  plasma  tiubulence  and 
anomalous  transport.  The  development 
of  synthetic  diagnostic  tools  and  use  of 
scientific  visualization  capabilities  can 
facilitate  this.  Applications  are  solicited 
for  the  development  of  large-scale 
particle-in-cell  (PIC)  codes  and 
continuum  codes  needed  to  understand 
turbulence  and  transport.  The  effort  may 
include  the  development  of  a  full-torus, 
continuum  code.  It  is  expected  that  the 
PIC  codes  will  include  the  physics 
associated  with  kinetic  electrons  and 
electromagnetic  fields,  and  that  research 
will  proceed  on  including  neoclassical 
effects  in  continuum  codes.  An 
important  element  is  imderstanding  and 
reducing  the  differences  between  results 
obtained  with  PIC  codes  and  continuiun 
codes.  Also  there  should  be  a  focus  on 
reducing  code  redundancy  and  on  using 
object  oriented  techniques  to  facilitate 
code  modernization  and  collaborative 
software  development. 

2.  Macroscopic  equilibrium  and 
stability:  Computational  methods  based 
on  sets  of  magneto-fluid  equations  for 
magnetized  plasma  that  includes  the 
effects  of  realistic  geometry  and 
boundary  conditions  will  improve  the 
efficiency,  realism  and  accessibility  of 
3-D  magneto-fluid  models  of  fusion 
plasmas.  The  nearly  collisionless  nature 
of  high  temperature  plasmas  can  be 
taken  into  accoimt  by  supplementing 
the  fluid  equations  with  particle-based 
closures  of  the  moment  equations. 
Development  of  user-friendly  codes  can 
be  utilized  to  pioneer  new  applications 
in  plasma  and  fusion  science.  For 
example,  magneto-hydrodjmamics 
should  predict  when  sawtooth  crashes 
and  large-scale  disruptions  will  occur. 
Applications  are  solicited  for  the 
development  of  large-scale  3-D  magneto- 
fluid  codes  needed  to  understand  large- 
scale  phenomena  in  fusion  plasmas. 
Test  problems  used  to  compare  and 
validate  computational  models  can  also 
be  employed  to  elucidate  important 
physics.  Goals  include  improving 
computational  efficiency,  integrating 
data  management  and  visualization 
tools  mto  the  codes,  addressing 
important  programmatic  problems  in 
fusion  science,  and  advancing 
understanding  of  fundamental  plasma 
processes  of  wider  scientific  interest 
such  £is  plasma  relaxation  and  self- 
organization.  Focus  on  utilizing  modern 
computational  techniques,  such  as 
object  oriented  programming,  can 
facilitate  code  modernization  and 
collaborative  software  development. 

3.  Magnetic  reconnection:  Magnetic 
reconnection  is  the  process  in  a 
magnetized  plasma  system  that  converts 
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magnetic  energy  into  high-speed  flows 
and  thermal  energy.  Because  it  is  the 
basis  of  an  important  plasma  transport 
mechanism,  it  impacts  many  plasma 
systems  ranging  from  laboratory 
experiments  to  the  Earth's 
magnetosphere,  the  solar  corona  and  the 
astrophysical  environment.  Exploration 
of  diamagnetic  stabilization,  both  in  the 
linear  and  nonlinear  phase  of 
reconnection,  is  essential  to  understand 
the  onset  of  reconnection  in  fusion 
experiments.  Applications  are  solicited 
for  a  coordinated  effort  that  will  focus 
on  the  critical  scientific  issues  required 
to  model  and  understand  magnetic 
reconnection  in  the  high  temperature 
plasmas  of  fusion  interest  and  the 
plasmas  of  interest  to  the  space  and 
astrophysical  communities.  The  project 
may  involve  the  development  of  new 
techniques  for  treating  multi-scale 
phenomena  such  as  adaptive  mesh 
refinement  and  the  dynamic  embedding 
of  kinetic  models.  It  is  anticipated  that 
the  use  of  slab  geometry  and  a 
comparison  of  a  variety  of  different 
models  will  allow  identification  of  the 
essential  physics  required  in  the 
description  of  reconnection  in  high 
temperatiire  plasmas.  The  development 
of  adaptive  mesh  algorithms  applied  to 
the  localized  regions  where  the 
components  of  the  magnetic  field 
reverse,  and  utilized  in  multi-fluid 
codes  may  facilitate  the  modeling  of 
high  temperature  plasma  systems  with 
real  parameters.  The  computational 
effort  may  yield  simidation  results  for 
direct  comparison  with  laboratory 
experiments.  By  including  the  full 
geometry  of  laboratory  experiments  in 
the  simulations,  it  may  be  possible  to 
explain  the  observation  that  in  a  hot 
toroidal  plasma,  despite  the  absence  of 
complete  reconnection.  the  plasma 
energy  from  the  entire  core  is  expelled. 
Focus  on  utilizing  modem 
computational  techniques,  such  as 
object  oriented  programming,  can 
facilitate  code  modernization  and 
collaborative  software  development. 

4.  Electromagnetic  wave/particle 
interactions:  Utilization  of  massively 
'parallel  processing  will  allow  accurate 
predictive  understanding  of 
electromagnetic  wave  processes 
affecting  heating,  current  drive, 
stability,  and  transport  in  fusion 
relevant  plasmas.  It  is  recognized  that 
electromagnetic  waves  have  the 
potential  to  penetrate  high  temperature 
plasmas  and  provide  control  of  the 
various  interacting  processes  at  work  in 
fusion  plasmas.  Wave-plasma 
interactions  are  described  by  large 
systems  of  partial  differential  equations 
of  a  complicated  type  that  are  neither 


elliptic  nor  hyperbolic.  These  systems  of 
equations  provide  a  challenging  test  bed 
for  new  iterative  matrix  inversion 
techniques.  Applications  are  solicited 
for  a  coordinated  effort  to  develop  a 
mode  conversion  code  that  is  self- 
consistently  linked  with  antenna-wave 
coupling  modules.  This  code  should 
setf-consistently  include  the  plasma 
dielectric  response  due  to  wave-driven 
evolution  of  the  particle  distribution 
function  on  longer  time  scales. 
Massively  parallel  processor  platforms 
are  to  be  used  to  determine  self- 
consistently  phenomena  that  are 
important  in  the  interaction  between 
waves  and  plasma  particles,  for 
example,  wave  coupling,  propagation, 
absorption,  and  wave-dbriven 
equilibrium  evolution.  There  should  be 
a  focus  on  reducing  code  redundancy 
and  on  using  object  oriented  techniques 
to  facilitate  code  modernization  and 
collaborative  software  development. 

5.  Boundary  layer  effects  in  plasmas: 
The  performance  of  tokamaks.  and  other 
toroidal  magnetic  devices,  is  dependent 
on  the  dynamics  of  the  edge  region, 
which  is  the  region  that  connefcts  the 
hot  core  plasma  through  the  separatrix 
to  the  material  surface  of  the  first  wall. 
The  edge  region  affects  a  whole  variety 
of  scientific  issues  ranging  from 
confinement  of  hot  fusion  plasma  to 
plasma-wall  interactions  and  the 
technology  of  the  first-wall  design. 
Advances  in  understanding  the  non- 
linear edge  plasma  phenomena  through 
development  of  appropriate  modeling 
tools  would  be  most  beneficial.  A  major 
plasma  science  challenge  results  from 
the  unique  properties  of  edge  plasmas. 
These  unique  properties  include  the 
widely  varying  space  and  time  scales, 
the  interplay  between  closed  and  open 
magnetic  field  lines,  and  physical 
processes  that  include  atomic  physics 
and  both  plasma-neutral  and  plasma- 
wall  interactions.  Applications  are 
solicited  for  a  coordinated  research 
effort  to  utilize  and  develop  tools  that 
will  aid  in  fundamental  understanding 
of  edge  plasma  turbulence  and 
transport.  Initial  efforts  may  involve 
validation  and  verification  of  existing 
codes  through  in  depth  comparisons 
with  one  another,  with  existing  edge 
databases,  and  with  analytic  theory. 
There  should  be  a  focus  on  reducing 
code  redundancy  and  on  using  object 
oriented  techniques  to  facilitate  code 
modernization  and  collaborative 
software  development.  The  resulting 
community  based  code  should 
incorporate  full  geometry,  macroscopic 
transport,  kinetic  effects,  and  plasma- 
neutral  interactions.  With  the  use  of 
efficient  parallel  solvers  and  other 
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advanced  numerical  techniques,  well- 
resolved  simulations  of  the  edge  plasma 
should  result. 

6.  Electromagnetic  fields  and  beam 
dynamics  in  particle  accelerators:  The 
physics  of  intense  ion  beams  needed  for 
Inertial  Fusion  Energy  is  both  rich  and 
subtle,  due  to  the  kinetic  and  nonliuear 
natiu«  of  the  system  and  the  wide  range 
in  spatial  and  temporal  scales  involved. 
Effects  associated  with  both  instabilities 
and  non-ideal  processes  must  be 
understood.  3-D  chamber  calculations 
are  required  in  order  to  provide  a 
realistically  complete  model  of  the 
chamber  environment.  These 
calculations  would  allow  exploration  of 
various  propagation  modes.  By 
employing  multiple  modes,  it  is 
possible  to  compare  implicit 
electromagnetic  methods,  which  can 
eliminate  fast  time  scales  not  essential 
to  the  physics,  and  explicit 
electromagnetic  methods.  In  the 
accelerator,  the  beam  dynamics  is  nearly 
collisionless  and  Liouvillean,  and  as  a 
result  emittance  growth  primarily  takes 
place  through  complicated  distortions, 
driven  by  collective  behaviors, 
imperfect  applied  fields,  image  fields 
from  nearby  conductors  and  inter-beam 
forces.  With  development  of 
qualitatively  improved  tools  it  would  be 
possible  to  establish  much  deeper 
understanding  of  these  processes. 
Applications  are  solicited  to  develop  a 
sovuce-to-target  simulation  capability. 
This  includes  simulations  of 
acceleration  and  confinement  of  the 
space-charge-dominated  ion  beams 
through  the  driver;  electromagnetic  and 
magneto-inductive  simulations  which 
describe  the  beam  and  fusion  chamber 
environment,  including  multi-beam, 
neutralization,  stripping,  beam  and 
plasma  ionization  processes,  and  return 
current  effects;  and  simulations  which 
can  examine  electron  effects  and 
collective  modes  in  the  driver  and 
chamber.  The  code  development  may 
involve  adoption  of  exiting  codes  to  run 
on  computers  that  use  a  hybrid  of 
shared  and  distributed  memory, 
production  of  new  and  improved 
numerical  algorithms,  e.g.,  averaging 
techniques  that  allow  larger  time-steps, 
and  improved  physics  models.  It  is 
anticipated  that  modem  scripting 
techniques  for  steering  the  code  and 
advanced  data  visualization  tools  may 
be  employed. 

Collaboration  and  Coordination 

It  is  exported  that  all  applications 
submitted  in  response  to  this  notice  will 
be  for  collaborative  centers  involving 
more  than  one  institution.  Applications 
submitted  from  different  institutions, 
which  are  directed  at  a  common 


research  activity,  may  include  a 
common  technical  description  of  the 
overall  research  project  but  must  have  a 
qualified  principal  investigator,  who  is 
responsible  for  the  part  of  the  effort  at 
each  institution,  and  separate  face  pages 
and  budget  pages  for  each  institution.  In 
addition,  if  the  distinct  scope  of  work 
proposed  for  each  institution  is  not 
specified  in  the  common  technical 
description,  it  must  be  clearly  stated  in 
the  individual  proposals.  Applicants 
should  include  cost  sharing  whenever 
feasible.  Synergistic  collaborations  with 
researchers  in  federal  laboratories  and 
Federally  Funded  Research  and 
Development  Centers  (FFRDCs), 
including  the  DOE  National 
Laboratories  are  encouraged,  though  no 
funds  will  be  provided  to  these 
organizations  under  this  Notice.  Further 
information  on  preparation  of 
collaborative  proposals  is  available  in 
the  Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
that  is  available  via  the  Internet  at: 
http://www.science.doe.gov/pmduction/ 
grants/Colab.html. 

Since  each  center  will  be  developing 
new  computational  tools  and  physics 
models  that  could  be  useful  to  other 
centers,  it  is  important  that  there  be 
good  communication  between  the 
different  centers.  Also,  it  is  important  to 
have  some  guidance  on  code 
capabilities  and  development  priorities 
from  the  broader  fusion,  scientific  and 
computational  communities.  To 
facilitate  this  process  the  Office  of 
Fusion  Energy  Sciences  has  established 
a  commimity  governed  Plasma  Science 
Advanced  Scientific  Computation 
Institute.  This  institute  will  be 
responsible  for  organizing  regiilar 
coordination  meetings  and  annual 
progress  reviews.  It  will  also  coordinate 
development  of  priorities  for  future 
work  and  ensure  good  communication 
between  the  fusion  centers  and  the  other 
SciDAC  activities. 

PreappUcations 

Each  potential  applicant  is  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  a  two  to 
three  page  narrative  describing  the 
proposed  research,  including  research 
objectives  and  technical  approach(s). 
Each  preapplication  should  include  a 
cover  sheet  with  the  title  of  the  project, 
principal  investigator,  other  senior 
personnel,  institutions  involved,  and 
the  name,  telephone  number,  and  e-mail 
address  of  the  principal  investigator.  In 
addition,  brief,  one-page  vitae  should  be 
submitted  for  the  principal  investigator 
and  other  senior  persoimel  involved  in 
the  proposed  center.  PreappUcations 
will  be  evaluated  to  assess  their 


progranmiatic  relevance,  and  a  response 
will  be  provided  to  the  principal 
investigator  within  14  days  of  receipt. 
However,  notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to  a 
formal  application. 

Program  Funding 

Approximately  $1,700,000  of  Fiscal 
Year  2001  funding  will  be  available  for 
grant  awards  in  FY  2001.  Additional 
funding  for  the  proposed  project  may  be 
available  through  the  Office  of 
Advanced  Scientific  Computing 
Research  for  closely  related  research  in 
computer  science  and/or  applied 
mathematics.  Applications  may  request 
support  for  up  to  three  years,  with  out- 
year  support  contingent  on  the 
availability  of  funds  and  satisfactory 
progress.  To  support  multi-disciplinary, 
multi-institutional  efforts,  funding 
levels  of  $0.6  million  to  $1.2  million 
may  be  requested  for  the  first  year  of  the 
project,  with  higher  funding  levels 
possible  in  future  years. 

As  required  by  the  SC  grant 
application  guide,  applicants  must 
submit  their  budgets  using  the  Budget 
Page  (DOE  Form  4620.1)  with  one 
Budget  Page  for  each  year  of  requested 
funding.  The  requested  funding  for  the 
proposed  work  in  computer  science  and 
applied  mathematics  should  be 
included  with  the  other  project  costs  on 
the  Budget  Page.  However,  applicants 
are  also  requested  to  list  the  proposed 
computer  science  and  applied 
mathematics  costs  separately  in  an 
appendix,  as  the  Office  of  Advanced 
Scientific  Computing  Research  may 
support  this  part  of  the  work  (up  to  20- 
25%  of  the  total  project  cost).  The  Office 
of  Fusion  Energy  Sciences  expects  to 
fund  two  or  three  centers,  depending  on 
the  size  of  the  awards. 

Applications 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria  listed  in  descending  order  of 
importance  as  codified  in  10  CFR 
605.10(d)  (www.science.doe.gov/ 
production/grants/605index.html): 

1 .  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  the  applicant's 
personnel  and  adequacy  of  the  proposed 
resources; 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

The  evaluation  of  applications  under 
item  1,  Scientific  and  Technical  Merit, 
will  pay  particular  attention  to: 


(a)  The  importance  of  the  proposed 
project  to  the  mission  of  the  Office  of 
Fusion  Energy  Sciences; 

(b)  The  potential  of  the  proposed 
project  to  advance  the  state-of-the-art  in 
computational  modeling  and  simulation 
of  plasma  behavior; 

(c)  The  need  for  extraordinary 
computing  resoiu-ces  to  address 
problems  of  critical  scientific 
importance  to  the  fusion  program  and 
the  demonstrated  abilities  of  the 
applicants  to  use  terascale  computers; 
and 

(d)  The  likelihood  that  the  models, 
algorithms,  and  methods,  that  result 
from  this  effort  will  have  impacf  on 
science  disciplines  outside  of  fusion 
research. 

The  evaluation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  Approach,  will  also  consider 
the  following  elements  related  to 
Quality  of  Plaiming: 

(a)  Quality  of  the  plan  for  effective 
collaboration  among  members  of  the 
center; 

(b)  Quality  of  plan  for  ensuring 
communication  with  other  advanced 
computation  efforts; 

(c)  Viability  of  plan  for  verifying  and 
validating  the  models  developed, 
including  close  coupling  with 
experiments  for  ultimate  validation;  and 

(d)  Quality  and  clarity  of  proposed 
work  schedule  and  deliverables. 

Note  that  external  peer  reviewers  are 
selected  with  regard  to  both  then 
scientific  expertise  and  the  absence  of 
conflict-of-interest  issues.  Non-federal 
reviewers  may  be  used,  and  submission 
of  an  application  constitutes  agreement 
that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

General  information  about 
development  and  submission  of 
apphcations,  eligibiUty,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  in  the  AppUcation  Guide  for  the 
Office  of  Science  (SC)  Financial 
Assistance  Program  and  in  10  CFR  Part 
605.  Electronic  access  to  SC's  Financial 
Assistance  Guide  and  required  forms  is 
made  avjulable  via  the  Internet  using  the 
following  Web  site  address:  http:// 
www.science.doe.gov/production/ 
grants/grants.html. 

In  addition,  for  this  notice,  project 
descriptions  must  be  25  pages  or  less, 
including  tables  and  figiires,  but 
excluding  attachments.  The  application 
must  also  contain  an  abstract  or  project 
summary,  letters  of  intent  frtim  dl  non- 
funded  collaborators,  and  short 
curriculum  vitae  of  all  senior  personnel. 
On  the  SC  grant  Face  Page  (DOE  Form 
4650.2),  in  block  15,  also  provide  the 
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Pi's  phone  number,  FAX  number,  and  e- 
mail  address. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERF  A?  10  CFR  Fart  605. 

Issued  in  Washington,  DC  on  December  21, 
2000. 

Ralph  H.  De  Lorenzo, 

Acting  Associate  Director  of  Science  for 
Resource  Management. 
[FR  Doc.  01-78  Filed  1-2-01;  8:45  amj 
BiLUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-50-000] 

The  Montana  Power  Company;  The 
Montana  Power,  L.L.C.;  Notice  of 
Application  T  Transfer  Natural  Gas  Act 
Section  3  Authorization  and 
Presidential  Permit 

December  27,  2000. 

Take  notice  that  on  December  18, 
2000,  The  Montana  Power  Company 
(MPC),  40  East  Broadway,  Butte, 
Montana  59701,  and  The  Montana 
Power,  L.L.C.  (LLC),  40  East  Broadway. 
Butte,  Montana  59701.  submitted  an 
application  to  transfer  from  MPC  to  LLC 
Natural  Gas  Act  Section  3  authorization 
and  a  Presidential  Permit  to  use  and 
operate  MFC's  Carway,  Montana  border 
facilities  so  as  to  effectuate  a  change  in 
MFC's  legal  form.  The  details  of  the    ■ 
request  are  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.  us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 

The  border  facilities  to  be  transferred 
consist  of  that  portion  of  the  16-inch 
pipeline,  extending  approximately  51 
miles  from  Cut  Bank,  Montana,  to  the 
international  boimdary  between  the 
United  States  and  Canada  in  Section  2, 
Tovraship  37  North,  Range  13  West  in 
Glacier  Coimty.  Montana,  where  it 
coimects  with  a  16-inch  Canadian 
Montana  Pipeline  Company  pipeline 
extending  northwest  into  the  Province 
of  Alberta,  Canada. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
William  A.  Pascoe,  Vice-President — 
Transmission  Services,  The  Montana 
Power  Company,  40  East  Broadway, 
Butte,  Montana  59701,  (406)  497-4212 
(telephone)  and  (406)  497-2150  (fax); 
Douglas  M.  Canter,  McCarthy,  Sweeney 
&  Harkaway,  P.C.  2175  K  Street,  N.W. 
Suite  600,  Washington,  D.C.  20037, 
(202)  393-5710  (telephone)  and  (202) 


393-5721  (fax);  or  Marjorie  L.  Thomas. 
Legal  Department,  The  Montana  Power 
Company,  40  East  Broadway,  Butte, 
Montana  59701,  (406)  497-2314 
(telephone)  and  (406)  497-2451  (fax). 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  bBcoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  22,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Conunission's  Rides 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulation 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
wrill  receive  copies  of  all  docmnents 
filed  by  the  applicuut  auil  by  all  other 
parties.  A  pdrty  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involveid  in 
the  protest. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issuend. 

Linwood  A.  WatBon,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-76  Filed  1-2-01;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6927-3] 

Access  to  Confidential  Business 
Infonnatlon  by  Rio)as  Enterprises,  inc. 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Riojas  Enterprises,  Inc.,  of 
Kansas  City,  Kansas,  who  is  the  prime 
contractor,  for  access  to  information 
which  has  been  submitted  to  EPA  imder 
the  environmental  statutes  administered 
by  the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  Comments  must  be  received  on 
or  before  January  18,  2001. 
ADDRESSES:  Questions  about  this  notice 
should  be  addressed  to:  Barry  Thierer, 
Environmental  Protection  Agency, 
Office  of  Policy  and  Management, 
Information  Resources  Management 
Branch,  (IRMB)  901  N.  5th  Street, 
Kansas  City,  Kansas  66101.  Telephone 
(913/551-751 5 ;  thierer,bany@epa.gov}, 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Thierer,  (913)  551-7515. 
SUPPLEMENTARY  INFORMATK>N:  Under  the 
Contract  Nimiber  6&-R7-01-01,  Riojas 
provides  agency-wide  information 
management  support  services  to  the 
Environmental  Protection  Agency  for 
the  operation  of  dockets,  records 
management  support  programs,  records 
center,  and  file  rooms,  in  Regional  and 
Laboratory  offices.  In  performing  these 
tasks,  Riojas  employees  have  access  to 
Agency  docimients  for  purposes  of 
docimient  processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  filming,  scanning,  etc.  The 
docimients  to  which  Riojas  have  access 
potentially  include  all  docmnents 
submitted  under  the  Resource 
Conservation  and  Recovery  Act,  Clean 
Air  Act,  Clean  Water  Act,  and 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  docimients  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  Riojas  require  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regxdations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

Riojas  is  required  by  contract  to 
protect  confidential  information. 
Clearance  for  access  to  CBI  will 
continue  imtil  November  15,  2003. 

Riojas  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 


be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  CBI. 

List  ofSubiects 

Environmental  Protection,  Access  to 
Confidential  Business  Information. 

Jody  Hudson, 

Associate  Assistant  Regional  Administrator 
for  Information  Management,  Office  of  Policy 
and  Management. 
[FR  Doc.  01-116  Filed  1-2-01;  8:45  am] 

B4LUNG  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6927-9] 

Meeting  of  the  Mobile  Sources 
Technical  Review  Subcommittee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  Mobile  Sources  Technical 
Review  Subcommittee  of  the  Clean  Air 
Act  Advisory  Committee  will  meet  in  a 
regular  quarterly  session.  This  is  an 
open  meeting.  The  theme  will  be 
"Miscellaneous."  The  meeting  may 
include  presentations  on  EPA's  Mobile6 
and  the  New  Generation  Model,  the 
Diesel  Fuel  Analysis  Program,  the  Diesel 
Retrofit  Program  and  a  demonstration  of 
EPA's  new  auto  emissions  website.  The 
preliminary  agenda  for  this  meeting  and 
draft  minutes  from  the  previous  one  are 
available  from  the  Subcommittee's 
website  at:  www.epa.gov/oar/caaac/ 
mobile_sources-caaac.html 
DATES:  The  meeting  will  be  held  on 
Wednesday,  January  17,  2001  from  9 
am.  to  3:30  pm.  Registration  begins  at 
8:30  am. 

ADDRESSES:  The  meeting  wall  be  held  at 
the  Holiday  Inn  Select,  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  information:  Ms.  Cheryl 
L.  Hogan,  Alternate  Designated 
Federal  Officer,  Certification  and 
Compliance  Division,  U.S.  EPA, 
2000  Traverwood  Drive,  Ann  Arbor, 
MI  48105,  Ph:  734/214-4402,  FAX: 
734/214-4053,  email: 
hogan.cheryl@epa.gov. 
For  logistical  and  administrative 
information:  Ms.  Mary  F.  Green, 
FACA  Management  Officer,  U.S. 
EPA,  2000  Traverwood  Drive,  Ann 
Arbor,  Michigan.  Ph:  734/214-4411. 
Fax:  734/214-^053,  email: 
green.mary@epa.gov. 


Background  on  the  work  of  the 
Subcommittee  is  available  at:  http:/ 
/transaq.ce.gatech.edu/epatac. 
For  more  current  information: 
www.epa.gov/oar/caaac/ 
mobile_sources-caaac.html. 
Individuals  or  organizations  wishing 
to  provide  comments  to  the 
Subco(nmittee  should  submit  them  to 
Ms.  Hogan  at  the  address  above  by 
January  10,  2001.  The  Mobile  Sources 
Technical  Review  Subcommittee 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Subcommittee  may    \ 
also  hear  progress  reports  from  some  of 
its  v.'orkgroups  as  well  as  updates  and 
annoimcements  on  activities  of  general 
interest  to  attendees,  e.g.,  status  of 
relevant  EPA  regulations  and  an  update 
on  the  reorganization  of  the  Office  of 
Transportation  and  Air  Quality. 

Dated:  December  27,  2000. 
Donald  E.  Zinger, 

Acting  Director,  Office  of  Transportation  and 
Air  Quality. 

[FR  Doc.  01-115  Filed  1-2-01;  8:45  am] 
BILLING  COOe  65aO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-1 00005;  FRL-«722-6] 

Notice  Of  Stalcehoider  Meeting; 
Community  Right-to-Know  Toxic 
Chemical  Release  Reporting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  stakeholder  meeting. 

SUMMARY:  EPA  will  hold  a  stakeholder 
meeting  to  solicit  input  on  the  types  of 
information  that  EPA  can  provide  to 
help  users  better  understand  Toxics 
Release  Inventory  (TRI)  data  reported 
imder  Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA).  This  meeting  will 
be  open  to  the  public. 
DATES:  The  meeting  will  take  place  in 
Washington,  DC  on  January  29,  2001,  at 
9:00  a.m.  and  adjourn  by  5:00  p.m. 
Comments,  identified  by  the  docket 
control  number  OEI-100005,  must  be 
received  by  EPA  on  or  before  March  30, 
2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency.  Washington  Information 
Center.  Conference  Room  3  North.  401 
M  St.,  SW..  Washington.  DC.  Comments 
may  be  submitted  by  mail. 


\ 


electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Price,  (202)  260-3372.  e-mail: 
price.michelle@epa.gov,  or  to  register  to 
attend  the  meeting.  Individuals 
planning  to  attend  the  meeting  must 
register  in  order  to  ensure  that  there  is 
adequate  space,  and  to  gain  entry  to  the 
limited  access  EPA  meeting  rooms.  For 
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information  on  EPCRA  section  313, 
contact  the  Emergency  Planning  and 
Commimity  Right-to-Know  Hodine, 
Environmental  Protection  Agency.  Mail 
Code  5101, 1200  Pennsylvania  Ave., 
NW.,  Washington.  DC  20460,  Toll  free: 
1-800-535-0202.  in  Virginia  and  Alaska: 
(703)  412-9877  or  Toll  firee  TDD:  1-800- 
553-7672.  Information  concerning  this 
notice  is  also  available  on  EPA's  website 
at  http://www.epa.gov/tri. 


SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

You  may  be  interested  in  this  notice 
if  you  use  data  collected  under  EPCRA. 
section  313  or  if  you  manufacture, 
process,  or  otherwise  use  any  of  the 
EPCRA  section  313  chemicals. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Category 


Industry 


Federal  Government 


Examples  of  Potentially  Interested  Entities 


SIC  major  group  codes  10  (except  1011,  1081,  and  1094),  12  (except  1241),  or  20  through  39  industry  codes 
4911  (limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  m  distribution  in 
commerce);  4931  (limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for 
distnbution  in  commerce);  or  4939  (limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  gener- 
ating power  for  distribution  in  commerce);  or  4953  (limited  to  facilities  regulated  under  the  Resource  Con- 
sen/ation  and  Recovery  Act,  subtitle  C.  42  U.S.C.  section  6921  et  seq.),  or  5169,  or  5171  or  7389  (limited 
to  facilities  primarily  engaged  in  solvent  recovery  services  on  a  contract  or  fee  basis) 


Federal  facilities 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  your 
fiacility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  part  372,  subpart 
B  of  Title  40  of  the  Code  of  Federal 
Regulations.  U  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  Information 
Associated  With  This  Meeting? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regxdations  "  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register—  Environmental 
Documents."  You  can  also  go  direcUy  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/homepage/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


notice  under  docket  control  nimiber 
OEI-100005.  The  official  record  consists 
of  documents  associated  with  this 
public  meeting  such' as  meeting 
transcripts,  agenda,  background 
documents,  comments  submitted  by 
participants  or  attendees  and  will 
include  any  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  die  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  North  East  Mall  Rm. 
B-607,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  is  202  260  7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 


control  number  (i.e.,  "OEI-100005")  in 
your  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and. 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is:  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
"oppt.ncic@epa.gov."  Please  note  that 
you  should  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
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364 


Federal  Register / Vol.  66,  No.  2 / Wednesday.  January  3,  2001 /Notices 


use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  OEM  00005. 
Electronic  comments  on  this  proposal 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  proposal  as 
CBI  by  marking  any  part  or  all  of  that 
information  sis  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  wi^  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section: 

n.  Background 

The  purpose  of  the  meeting  is  to  work 
with  a-small  group  of  stakeholders  to 
solicit  input  on  the  types  of  information 
that  EPA  can  provide  to  help  users 
better  understand  the  Toxics  Release 
Inventory  data.  One  goal  in  particular  is 
to  identify  ways  that  EPA  can  help  users 
of  the  data  imderstand  the  different 
factors  to  consider  when  using  the  TRI 
data.  To  achieve  this  goal,  EPA  is 
interested  in  identifying  documents 
and/or  tools  that  the  Agency  can 
develop  to  assist  a  variety  of  data  users 
in  understanding  and  using  the  TRI 
data.  In  the  past  there  have  been  issues 
raised  with  regard  to  the  definition  of 
"release,"  particxilarly  with  respect  to 
Class  I  imderground  injection  wells  and 
Resoiut:e  Conservation  and  Recovery 
Act  (RCRA)  Subtitle  C  landfills.  Some 
stakeholders  believe  that  the  way  EPA 
provides  the  data  to  the  public  leads  to 
an  erroneous  perception  that  a  reported 
EPCRA  section  313  "release" 
necessarily  results  in  an  actual  exposure 
of  people  or  the  enviromnent  to  a  toxic 
chemical.  EPA  is  interested  in  obtaining 
ideas  from  stakeholders  on  docimients 
and/or  tools  needed  to  assist  data  users 
in  imderstanding  the  context  of  all  types 
of  toxic  chemical  releases  reported 
under  EPCRA  section  313. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals, 
Commimity  right-to-know.  Hazardous 


\ 


substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Toxic 
chemicals. 

Dated:  December  20.  2000. 
Elaine  G.  Stanley,  Director 

Office  of  Information  Analysis  and  Access 
[FR  Doc.  01-118  File  1-2-01;  8:45  am] 

BILUNG  CODE  6660-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-€928-1] 

Notice  Of  Availability:  Draft  Guidance 
on  Implementing  the  Water  Quality- 
Based  Provisions  in  the  Combined 
Sewer  Overflow  Control  Policy 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  availability  of  draft 

guidance. 

SUMMARY:  This  document  annoimces 
that  the  U.S.  Environmental  Protection 
Agency  (EPA)  is  publishing  Draft 
Guidance  On  Implementing  The  Water 
Quality-Based  Provisions  in  the 
Combined  Sewer  Overflow  (CSO) 
Control  Policy.  The  guidance  is 
designed  to  address  questions  raised 
since  the  publication  of  the  CSO  Control 
Policy  in  1994  on  integrating  the  long- 
term  control  plan  (LTCP)  development 
process  with  the  water  quality  standards 
review.  As  outlined  in  the  guidance, 
EPA  will  continue  to  implement  the 
CSO  Control  Policy  through  its  existing 
statutory  and  regulatory  authorities.  The 
guidance  cannot  impose  legally  binding 
requirements  on  EPA,  States,  Tribes,  or 
the  regiUated  community.  It  cannot 
substitute  for  Clean  Water  Act  (CWA) 
requirements,  EPA's  regulations,  or  the 
obligations  imposed  by  consent  decrees 
or  enforcement  orders. 
DATES:  Public  Comments:  All  public 
conunents  on  the  draft  guidance  must  be 
received  on  or  before  March  5,  2001.  All 
comments  should  be  submitted  in 
writing  to  the  address  listed  below. 
ADDRESSES:  Comments  should  be 
addressed  to  Timothy  Dwyer,  U.S. 
Environmental  Protection  Agency,  ICC 
Building  (MC  4203M),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  E)C  20460.  Conmienters  are 
also  requested  to  submit  an  original  and 
3  copies  of  their  written  comments  as 
well  as  an  original  and  3  copies  of  any 
attachments,  enclosures,  or  other 
dociunents  referenced  in  the  comments. 

EPA  will  also  accept  comments 
electronically.  Conunents  should  be 
addressed  to  the  following  e-mail 
address:  dwyer.tim@epa.gov.  Electronic 


comments  must  be  submitted  as  an 
ASCII,  WordPerfect  5.1/6.1/8  format  file 
and  avoid  the  use  of  special  characters 
or  any  form  of  encryption. 

Interested  persons  may  obtain  a  copy 
of  the  guidance  from  the  Office  of 
Wastewater  Management's  website 
{http://www.epa.gov/owm/cso.htm)  or 
by  contacting  the  Office  of  Water 
Resources  Center  at  202-260-7786  (e- 
mail:  center.water-resource@epa.gov];    • 
mailing  address  is:  Office  of  Water 
Resources  Center,  U.S.  Environmental 
Protection  Agency,  RC-4100,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460.  Please  request,  "Draft 
Guidance  on  Implementing  the  Water 
Quality-Based  Provisions  in  the 
Combined  Sewer  Overflow  Control 
Policy"  (EPA  Number  833-D-00-002: 
December  2000). 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Dv^ryer,  Office  of  Wastewater 
Management,  Water  Permits  Division, 
MC  4203M,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460,  Telephone: 
202-564-0717. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  the  Combined  Sewer  Overflow 
(CSO)  Control  PoUcy  in  April  1994  (59 
FR  18688).  To  date,  EPA  has  released 
seven  guidance  documents  and  worked 
with  stakeholders  to  foster 
implementation  of  the  Policy.  The  CSO 
Control  Policy  calls  for  the  development 
of  a  long-term  control  plan  (LTCP), 
which  includes  measiu'es  that  provide 
for  compliance  with  the  Clean  Water 
Act  including  attainment  of  water 
quality  standards.  The  CSO  Control 
Policy  provides  that  the  LTCP  should  be 
coordinated  with  the  review  and 
revision,  as  appropriate,  of  water  quality 
standards  and  implementation 
procedures  on  CSO-impacted  receiving 
waters.  This  process  is  intended  to 
ensure  that  the  long-term  controls  will 
be  sufficient  to  meet  water  quality 
standards  (59  FR  18694). 

As  part  of  EPA's  FY  1999 
Appropriation,  Congress  directed  EPA 
to  develop  guidance  on  the  conduct  of 
water  quality  standards  and  designated 
use  reviews  for  CSO-receiving  waters, 
and  urged  EPA  to  provide  technical  and 
financial  assistance  to  States  and  EPA 
Regions  to  conduct  these  reviews.  In 
response,  EPA  hosted  three  stakeholder 
listening  sessions  in  the  Spring  of  1999 
and  an  experts  workshop  on  September 
24, 1999.  The  purpose  of  these  meetings 
was  to  obtain  participants'  views  on  the 
impediments  to  implementing  the  water 
quality-based  provisions  in  the  CSO 
Control  Policy.  The  guidance  addresses 
many  of  the  stakeholders'  concerns,  and 
recommends  actions  that  EPA,  State  and 
Interstate  Water  Pollution  Control 
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Directors,  and  CSO  communities  can 
take  to  address  their  concerns. 

The  objective  of  this  guidance  is  to  lay 
a  strong  foundation  for  integrating  CSO 
long-term  control  planning  with  water 
quality  standards  reviews.  Reaching 
early  agreement  among  CSO 
commimities.  States,  EPA,  and  the 
public  on  the  data  to  be  collected  and 
the  analyses  to  be  conducted  to  support 
the  long-term  control  plan  development 
and  water  quality  standards  reviews  can 
facilitate  the  review  of  water  quality 
standards  and  the  reconciliation  of 
water  quality  standards  with  an 
affordable,  well-designed  and  operated 
CSO  control  programs. 

Jhe  guidance  describes  the  process 
for  integrating  LTCP  development  and 
implementation  with  the  water  quality 
standards  review.  This  process  is  the 
centerpiece  of  EPA's  renewed 
commitment  to  assure  that  both 
communities  with  combined  sewer 
systems  and  States  participate  in 
implementing  the  water  quality-based 
provisions  in  the  CSO  Control  Policy. 
The  CSO  Control  Policy  anticipates  the 
"review  and  revision,  as  appropriate,  of 
water  quality  standards  and  their 
implementation  procedures  when 
developing  CSO  control  plans  to  reflect 
site-specific  impacts  of  CSOs." 
Integrating  CSO  long-term  control 
planning  with  water  quality  standards 
reviews  requires  extensive  coordination 
among  CSCD  communities,  States,  EPA. 
and  the  public.  Although  this 
coordination  is  an  intensive  iterative 
process,  it  provides  greater  assurance 
that  CSO  communities  will  implement 
affordable  CSO  control  programs  that 
support  the  attainment  of  appropriate 
water  quality  standards. 

Dated:  December  20,  2000. 
J.  Charles  Fox, 

Assistant  Administrator  for  Water. 
(FR  Doc.  01-113  Filed  1-2-01;  8:45  am] 

BILUNG  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-«] 

Draft  Guidance  for  National  Hazardous 
Waste  Ombudsman  and  Regional 
Superfund  OmtHidsmen  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  available  draft 

guidance  with  request  for  comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  has  developed  and  is 
requesting  comment  on  the  "Draft 
Guidance  for  National  Hazardous  Waste 


Ombudsman  and  Regional  Superfund 
Ombudsmen  Program."  The  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  National  Hazardous  Waste 
and  Superfund  Ombudsman  (National 
Ombudsman)  and  the  Regional 
Superfund  Ombudsmen  (Regional 
Ombudsmen)  were  established  to 
provide  help  to  the  public  in  resolving 
issues  and  concerns  raised  about  the 
solid  and  hazardous  waste  programs 
administered  by  OSWER. 

Tlje  purpose  of  this  draft  guidance  is 
to  explain  the  role  of  the  Ombudsmen, 
their  scope  of  activity,  and  the 
guidelines  under  which  they  coordinate 
and  carry  out  their  responsibilities.  EPA 
believes  this  draft  guidance  will 
improve  the  effectiveness  of  this 
program  by  giving  the  Ombudsmen  and 
those  who  may  contact  them  a  clear  and 
consistent  set  of  operating  policies  and 
expectations. 

DATES:  To  make  sure  we  consider  your 
comments  we  must  receive  them  by 
March  5,  2001.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  feasible;  however,  EPA  will  not 
delay  finalizing  the  guidance  to 
accommodate  late  conunents. 
ADDRESSES:  You  may  request  copies  of 
the  "Draft  Guidance  for  National 
Hazardous  Waste  Ombudsman  and 
Regional  Superfund  Ombudsmen 
Program"  by  any  of  the  following  ways: 

Maiy.-  write  to:  Docket  Coordinator, 
Headquarters,  U.S.  EPA,  CERCLA 
Docket  Office,  (Mail  Code  5201G),  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW,  Washington.  D.C.  20460. 

Phone:  call:  (703)  603-9232,  or  (800) 
424-9346. 

Internet:  http://www.epa.gov/ 
swerrims/whatsnew.htm 

If  you  wish  to  send  us  comments  on 
the  guidance,  you  must  send  them  in 
any  one  of  the  following  ways: 

Mail:  Docket  Coordinator, 
Headquarters,  U.S.  EPA,  CERCLA 
Docket  Office,  (Mail  Code  5201G),  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20460. 

Express  Mail  or  courier  (such  as 
Federal  Express,  other  overnight 
delivery,  or  courier):  Docket 
Coordinator,  Headquarters,  U.S.  EPA, 
CERCLA  Docket  Office,  1235  Jefferson 
Davis  Highway,  Crystal  Gateway  #1, 
First  Floor,  Arlington,  Virginia,  22202. 

E-mail:  in  ASCn  format  only  to: 
superfund.docket@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroline  Previ,  phone  number  (202) 
260-2593,  Office  of  Solid  Waste  and 
Emergency  Response  (Mail  Code  5101), 
U.S.  Environmental  Protection  Agency, 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20460, 


or  the  Superfund  Hotline,  phone 
number  (800)  424-9346  or  (703)  412- 
9810  in  the  Washington,  D.C. 
metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  program  managers  and  staff  in  the 
Regions  and  at  Headquarters  are 
committed  to  implementing  the  federal 
solid  waste  and  hazardous  waste 
statutes  managed  by  EPA,  being 
responsive  to  the  public,  and  resolving 
issues  and  concerns  brought  to  their 
attention.  In  some  cases,  the  individual 
or  group  raising  a  given  concern  does 
not  believe  the  official  problem  solving 
channels  dealt  fairly  or  fully  with  their 
situation.  In  such  cases,  the  individual 
or  group  may  request  assistance  from 
the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER) 
Ombudsman,  an  Agency  official 
designated  to  receive  inquiries  and 
complaints  about  the  administration  of 
OSWER  programs.  The  National  and 
Regional  Ombudsmen  receive  many 
cedls  for  assistance  each  year — ranging 
from  routine  questions  about  hazardous 
waste  laws  to  specific  complaints  about 
allegedly  improper  activities  conducted 
at  a  site  or  facility. 

Today's  Federal  Register  notice 
introduces  a  policy  entitled  'Draft 
Guidance  for  National  Hazardous  Waste 
Ombudsman  and  Regional  Superfund 
Ombudsmen  Program"  which  explains 
the  role  and  conduct  of  the  OSWER 
National  Ombudsman  and  the  Regional 
Superfund  Ombudsmen,  scope  of  their 
activity,  and  the  guidelines  under  which 
they  coordinate  and  carry  out  their 
responsibilities.  The  main  objective  in 
issuing  this  guidance  is  to  improve  the 
effectiveness  of  this  program  by  giving 
the  Ombudsmen  and  those  who  may 
contact  them  a  clear  and  consistent  set 
of  operating  policies  and  expectations. 
This  draft  guidance  would  cover  only 
the  Ombudsmen  who  work  on  OSWER 
related  issues,  and  staff  who  supply 
primary  support  or  assistance  to  the 
Ombudsmen. 

This  guidance,  when  finalized,  is  not 
intended  to  be,  and  should  not  be 
construed  as  a  rule.  Use  of  the  guidance 
would  not  be  legally  binding  on  EPA 
managers  or  staff  or  on  other  parties. 
EPA  is  seeking  public  comment  at  this 
time  to  ensure  hearing  the  widest  range 
of  views  and  obtaining  all  information 
relevant  to  the  development  of  the 
guidance. 

n.  Background 

The  hazardous  and  solid  waste 
management  laws  passed  by  Congress 
created  some  of  the  most  complex 
programs  administered  by  EPA  and  the 
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States.  Recognizing  this,  Congress 
established  a  National  Ombudsman 
function  in  1984  as  part  of  amendments 
to  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  so  that  the  public 
would  have  someone  to  come  to  with 
questions  and  concerns  about  the  RCRA 
program.  Soon  after,  we  issued  the 
"Hazardous  Waste  Ombudsman 
Handbook"  to  help  the  newly  created 
National  Ombudsman  administer,  and 
the  public  understand  what  to  expect 
from,  the  Ombudsman  program.  During 
the  initial  years  of  the  National 
Ombudsman  program,  most  of  the 
assistance  sought  by  the  public  was  for 
help  understanding  the  complex  RCRA 
program.  The  Ombudsman  spent  most 
of  his  time  responding  to  general 
questions  and  directing  requests  to  the 
appropriate  sources.  The  handbook 
reflected  this  role. 

When  the  statutory  authority  for  the 
National  Ombudsman  program  expired 
in  1989,  OSWER  retained  the  function 
as  a  matter  of  policy.  In  1991,  OSWER 
broadened  the  National  Ombudsmem's 
scope  of  activity  to  include  other 
programs  administered  by  OSWER, 
particidarly  the  Superfund  program. 
The  National  Ombudsman  is  located  in 
the  EPA  Headquarters  office  in 
Washington,  DC. 

In  1995,  EPA  created  a  Regional 
Superfund  Ombudsman  position  in 
each  EPA  Regional  office  as  part  of  the 
Superfund  Administrative  Reforms.  The 
Regional  Ombudsmen  program,  at  a 
minimum,  operates  in  support  of  the 
Superfund  program,  but— depending  on 
the  Region — may  also  provide  support 
to  other  programs,  including  RCRA, 
Underground  Storage  Tanks  (UST),  and 
chemical  emergency  prevention  and 
preparedness. 

Over  the  years,  the  public  gained  a 
better  understanding  of  EPA's 
hazardous  waste  programs.  Requests  for 
answers  to  basic  questions  more 
firequently  became  requests  for 
resolution  of  complaints.  The 
Ombudsman  function  evolved  to  reflect 
these  changes.  The  existing  guidance  no 
longer  reflects  the  Ombudsman  function 
as  it  has  evolved. 

In  the  Fall  of  1999,  the  EPA 
established  an  internal  workgroup  to 
update  the  "Hazardous  Waste 
Ombudsman  Handbook."  In  preparing 
the  updated  guidance,  the  workgroup 
met  with  representatives  of  the  U.S. 
Ombudsman  Association,  and  evaluated 
and  considered  guidance  documents 
firom  this  organization,  as  well  as  other 
organizations  with  Ombudsman 
programs  and  the  American  Bar 
Association's  draft  Standards  for  the 
Establishment  and  Operation  of 
Ombudsman  Offices.  To  the  extent 


possible,  EPA  has  drafted  guidelines 
which  reflect  key  aspects  of  various 
external  models  in  a  manner  that 
supports  the  Ombudsman's 
independent  operation  within  the 
context  of  a  civil  service  position  within 
the  Federal  government  structure.  EPA 
developed  these  procedures  to  meet  the 
specific  needs  of  the  OSWER 
Ombudsman  program  and  they  may  not 
be  completely  consistent  with 
Ombudsmen  principles  established  by 
other  organizations.  . 

The  draft  guidance  explains  to  the 
public  the  role  of  the  National 
Hazardous  Waste  and  Superfund 
Ombudsman  and  Regional  Superfund 
Ombudsmen  today,  their  scope  of 
activity,  and  the  guidelines  imder  which 
they  coordinate  and  carry  out  their 
responsibilities.  We  believe  the  draft 
guidance  will  provide  for  effective  and 
fair  implementation  of  OSWER's 
Ombudsman  program. 

m.  Summary  of  Draft  Guidance 

The  draft  "Guidance  for  the  National 
Hazardous  Waste  and  Superfund 
Ombudsman  and  Regional  Superfund 
Ombudsmen  Program"  puts  forth  our 
philosophy  concerning  the  basic 
operating  principles  and  procedures  for 
the  OSWER  Ombudsman  program. 
Ombudsmen  functioning  imder  this 
guidance  are  authorized  to  provide 
information  and  look  into  complaints 
and  grievances  related  to  OSWER's 
administration  of  the  programs 
implemented  imder  the  following 
audjorities: 

•  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund 

•  Resource  Conservation  and 
Recovery  Act  (RCRA),  including 
Underground  Storage  Tanks  (UST) 

•  Emergency  Plaiming  and 
Community  Right-To-Know  Act 
(EPCRA)  or  Superfund  Amendments 
and  Reauthorization  Act,  Title  III 

•  Oil  Pollution  Act 

•  Clean  Air  Act,  Section  112r 
The  Ombudsman  may  be  called  to 

serve  in  a  number  of  capacities:  (1) 
providing  information  and  facilitating 
informal  contact  with  EPA  staff,  (2) 
conducting  informal  inquiries  and 
developing  recommendations  to  address 
difficult  problems,  (3)  helping  to 
mediate  disputes,  and  (4)  making 
recommendations  to  Agency  senior 
management  regarding  procedural  and 
policy  changes  aimed  at  improving  the 
program.  The  goal  of  the  Ombudsman 
program  is  to  respond  to  requests  in  an 
appropriate,  transparent  and  objective 
manner  as  promptiy,  informally  and 
discretely  as  possible.  The  guidance 
briefly  discusses  each  of  these 


functions,  but  we  anticipate  that  a 
significant  amoimt  of  the  Ombudsman's 
time  will  be  dedicated  to  looking  into 
issues  raised  by  the  public  concerning 
decisions  that  EPA  has  made.  Because 
of  thisi  most  of  the  draft  guidance  is 
devoted  to  outiining  the  Ombudsman's 
responsibilities  in  carrying  out  this 
activity.  Overall,  the  Ombudsman's  role 
is  to  listen  to  all  sides  in  an  impartial, 
objective  maimer,  to  provide  assistance 
in  trying  to  understand  and  resolve  the 
problem,  and,  if  necessary,  to 
recommend  possible  solutions  to  senior 
Agency  managers.  It  is  important  to  note 
that  the  Ombudsman  does  not  have 
authority  to  change  decisions  made  by 
program  managers  or  staff. 

Generally,  the  National  Ombudsman 
handles  cases  of  national  significance. 
The  Regional  Ombudsmen  handle  the 
more  routine  requests  for  assistance  and 
conducts  more  informal  inquiries  to 
investigate  complaints.  The  guidance 
explains  how  the  Ombudsman  will 
evaluate  requests  for  assistance,  and 
how  inquiries  will  be  conducted. 

Whatever  capacity  the  Ombudsman  is 
serving  in,  he  is  expected  to  act  with 
independence,  impartiality  and 
confidentiality — the  basic  operating 
principles  of  all  Ombudsmen.  The 
guidance  provides  a  brief  description  of 
how  the  Ombudsman  will  demonstrate 
these  responsibilities  effectively  and 
discusses  limitations  with  respect  to 
confidentiality  imposed  by  existing  laws 
and  regulations  that  the  OSWER 
Ombudsman  must  abide  by  as  federal 
civil  servant. 

Our  goal  is  to  receive  feedback  on  the 
draft  guidance  from  the  widest  range  of 
interested  parties  possible.  We  welcome 
comments  on  any  or  all  aspects  of  the 
guidance.  Your  comments  will  help  us 
improve  this  dociunent.  We  invite  you 
to  provide  your  comments  on  our 
approach  and  your  ideas  on  alternative 
approaches  we  have  not  considered. 
Explain  your  views  as  clearly  as 
possible  and  provide  a  simimary  of  the    ^ 
reasoning  you  used  to  arrive  at  your 
conclusions.  Tell  us  which  parts  of  the 
guidance  you  support,  as  well  as  the 
parts  with  which  you  disagree.  Your 
comments  must  be  submitted  by  March 
5,  2001.  EPA  will  review  the  public 
comments  received  on  the  guidance  and 
where  appropriate,  incorporate  changes 
responsive  to  those  comments. 

We  specifically  request  your 
comments  on  the  following  three  topics 
related  to  the  independence  of  the 
Ombudsman.  These  issues  emerged  as 
key  issues  during  the  development  of 
this  guidance. 
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1 .  Does  the  Organizational  Structure  of 
the  Ombudsman  Progmm  Impact  the 
Independence  of  the  Ombudsman? 

One  of  the  main  principles  an 
Ombudsman  operates  under  is  the 
ability  to  work  independentiy  in 
determining  which  complaints  to 
investigate,  how  an  inquiry  should 
proceed  and  what  are  the  findings  of  an 
inquiry.  EPA  recognizes  the  importance 
of  an  Ombudsman  being  and  appearing 
to  be  independent  from  the  organization 
he/she  is  investigating.  EPA  believes 
both  the  National  Ombudsman  and  the 
Regional  Ombudsmen  are  able  to  look 
independently  into  problems  and 
facilitate  the  commimication  that  can 
lead  to  a  solution.  We  do  not  select 
which  cases  the  Ombudsman  will  take, 
nor  direct  how  the  Ombudsman  will 
investigate  a  complaint.  We  do  not 
interfere  with  or  attempt  to  influence 
the  Ombudsman  as  he  formulates  his 
findings  and  recommendations. 

From  the  time  Congress  established 
the  National  Ombudsman,  this  function 
has  been  a  federal  government  employee 
reporting  to  a  senior  Agency  official. 
Because  the  Ombudsman  is  a  federal 
employee,  he/she  cannot  be  completely 
independent  in  the  normal  course  of 
relations  between  a  supervisor  and  his/ 
her  employee.  Currently,  the  National 
Ombudsman  reports  directly  to  the 
Assistant  Administrator  for  OSWER.  We 
believe  this  is  the  appropriate  reporting 
structure  for  the  National  Ombudsman. 
The  Assistant  Administrator  for  OSWER 
is  the  senior  presidential  appointee 
responsible  for  the  programs  the 
Ombudsman  is  looking  into  and  he/she 
is  in  the  best  position  to  use  the  advice 
of  the  National  Ombudsman.  For  the 
most  part,  each  Regional  Ombudsman 
reports  to  the  appropriate  Regional 
Superfund  division  director,  directly  or 
through  an  intermediate  supervisor.  No 
matter  what  capacity  an  Ombudsman  is 
serving  in  at  any  given  time,  we  have 
worked  to  ensure  the  Ombudsman's 
ability  to  operate  with  maximimi 
independence. 

The  organizational  location  and 
operation  of  the  National  Ombudsman 
and  the  Regional  Ombudsmen  is  a 
matter  of  EPA  discretion.  We  agree  that 
it  is  very  important  that  the 
Ombudsman  be  and  appear  to  be 
independent  from  the  organization  he  is 
investigating. 

Does  this  structure  ensure  the 
appropriate  level  of  interaction  between 
the  OSWER  Ombudsman  and  senior 
EPA  officials  while  maintaining  enough 
independence  for  the  Ombudsman  to 
opwate  effectively? 


2.  Should  the  Ombudsman  Have  Sole 
Discretion  To  Decide  How  Cases  Are  To 
Be  Handled? 

The  guidance  states  that  the  National 
and  Regional  Ombudsmen  have  the 
discretion  either  to  accept  a  request  for 
assistance  or  decline  to  act.  While  the 
National  Ombudsman  and  the  Regional 
Ombudsmen  work  fairly  autonomously, 
coordination  in  this  area  is  crucial. 
Requests  for  assistance  may  come 
directly  to  either  the  National  or  a 
Regional  Ombudsman.  To  avoid 
duplication  of  effort,  the  guidance  lays 
out  general  procedures  for  evaluating 
incoming  requests. 

The  guidance  requires  that  before 
conducting  an  inquiry  that  is  primarily 
related  to  one  Region,  the  National 
Ombudsman  will  consult  with  the 
relevant  Regional  Ombudsman.  We 
believe  this  consultation  will  help  the 
National  Ombudsman  make  a  fully 
informed  decision  about  whether  it  is 
more  appropriate  for  him/her  to  handle 
the  matter,  to  refer  it  to  the  Regional 
Ombudsman,  or  to  decline  to 
investigate.  Similarly,  a  Regional 
Ombudsman  is  expected  to  notify  the 
National  Ombudsman  if  he/she  has  been 
requested  to  conduct  an  inquiry  that 
may  be  nationally  significant.  "The 
Regional  Ombudsman  should  discuss 
with  the  National  Ombudsman  how  he/ 
she  plans  to  proceed  with  the  inquiry, 
including  the  level  of  involvement  that 
the  National  Ombudsman  wishes  to 
have  in  the  inquiry. 

We  expect  that  a  Regional 
Ombudsman  and  the  National 
Ombudsman  almost  always  will  agree 
on  who  should  handle  an  inquiry.  In 
those  rare  situations  when  there  is  not 
agreement  the  Assistant  Administrator 
or  Deputy  Assistant  Administrator  for 
OSWER  will  resolve  the  dispute.  The 
guidance  requires  the  Regional 
Ombudsman  (in  consultation  with  the 
appropriate  Regional  Administrator  or 
Deputy  Regional  Administrator)  and  the 
National  Ombudsman  will  each  forward 
a  memorandum  to  the  Assistant 
Administrator  for  OSWER,  or  joinUy 
hold  a  conference  call  explaining  his/ 
her  perspective  on  the  disagreement. 
The  Assistant  Administrator  or  Deputy 
Assistant  Administrator  for  OSWER  will 
then  make  the  decision  about  who 
should  handle  the  inquiry. 

Is  this  the  appropriate  way  to  resolve 
such  disputes? 

3.  Should  an  Ombudsman 's  Scope  of 
Inquiry  Be  Restricted  To  Protect  EPA 's 
Litigation  Position? 

We  considered  three  alternative 
approaches  to  this  question.  The 
approach  we  selected  and  which  is 


reflected  in  the  draft  guidance  generally 
precludes  the  Ombudsmen  from 
investigating  an  issue  or  dispute  which 
is  in  litigation,  i.e.,  pending  before  a 
court.  The  presumption  is  that 
Ombudsmen  should  not  take  action  on 
an  issue  or  dispute  which  is  in  litigation 
since  that  issue  is  in  the  hands  of  an 
independent  tribunal  for  decision,  as 
provided  for  by  the  relevant  statute.  In 
addition,  the  public  has  acces';  to  that 
tribunal  to  raise  serious  concerns.  For 
example,  in  the  case  of  a  consent  decree 
presented  to  a  court,  public  comment 
will  be  solicited  on  the  decree,  and  the 
court  will  consider  those  comments  and 
then  determine  if  it  is  in  the  public 
interest  to  enter  the  decree.  In  the  case 
of  a  challenge  to  agency  action,  affected 
members  of  the  public  can  intervene 
and  present  argument  to  the  court,  and 
the  coiut  will  decide  whether  we 
demonstrated  an  adequate  basis  for  its 
action  and  whether  we  acted  in  a  non- 
arbitrary  manner  and  in  accordance 
with  law.  This  approach  also  avoids 
creating  the  false  impression  that  the 
Ombudsman's  office  is  an  alternative 
forum  for  arguing  controversial  issues, 
which  would  result  in  confusion, 
inefficiency,  and  potentially  conflicting 
statements  about  the  Agency's  position. 
The  OSWER  Ombudsman  program  is 
not  intended  or  authorized  to 
circimivent  existing  channels  of 
management  authority  or  established 
formal  administrative  avenues  of 
appeal. 

However,  we  believe  that  there  may 
be  situations  where  it  is  appropriate  for 
the  Ombudsman  to  investigate  actions 
EPA  has  taken,  even  where  those 
actions  are  before  a  court  for  review.  For 
instance,  the  Ombudsman  may  have 
information  to  suggest  that  our  action  at 
issue  in  the  legal  proceedings  is  infirm 
or  erroneous.  Or  the  Ombudsman  may 
bring  to  Agency  management 
information  of  significant  public 
concern  about  an  Agency  action  at  issue 
in  the  courts.  In  either  case,  if  the 
Ombudsman  believes  an  inquiry  is 
necessary,  he/she  should  communicate 
that  information  to  the  appropriate 
Agency  official  before  proceeding  with 
his/her  inquiry.  Such  an  investigation 
would  proceed  only  after  concurrence 
by  the  Assistant  Administrator  or 
Deputy  Assistant  Administrator  for 
OSWER  or  the  appropriate  Regional 
Administrator  or  Deputy  Regional 
Administrator,  in  consultation  with 
EPA's  lead  litigation  office,  taking  into 
accoimt  its  potential  impact  on  pending 
litigation. 

It  should  be  noted  that  this 
presumption  against  investigations 
applies  to  an  "issue  or  dispute"  that  is 
before  a  court  for  consideration.  Thus, 
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the  fact  that  a  site  or  facility  is  in 
litigation  does  not  necessarily  mean  that 
the  Ombudsman  should  refrain  from 
conducting  an  investigation  of  all  issues 
arising  at  diat  site  or  facility.  For 
instance,  if  the  issue  before  a  court  is 
the  authority  of  the  Agency  to  get  access 
to  a  piece  of  property,  that  would  not 
create  a  presumption  against  an 
investigation  of  alleged  deficiencies 
regarding  remedy  selection. 

For  your  information,  we  are 
providing  details  of  the  two  alternative 
approaches  to  this  matter  we  considered 
but  did  not  select.  The  first  alternative 
approach  removed  any  restrictions  on 
the  Ombudsman's  ability  to  conduct  an 
inquiry  concerning  an  issue  or  dispute 
which  is  in  litigation.  The  Ombudsman 
would  be  bee  to  conduct  an  inquiry 
regardless  of  whether  an  issue  or 
dilute  was  in  litigation. 

"Hie  second  alternative  approach 
would  restrain  the  Ombudsman  from 
conducting  new  fact  gathering 
concerning  decisions  made  based  on  the 
administrative  record.  The  Ombudsman 
would  remain  able  to  audit  the  existing 
information  and  data  that  were  part  of 
the  Agency's  factual  record.  Under  this 
model,  if  the  Ombudsman  concluded 
that  additional  fact  finding  and  data 
gathering  were  necessary,  that  would 
become  part  of  his  recommendation.  If 
the  Agency  agreed  with  this 
recommendation,  it  would  conduct 
additional  information  gathering  by 
utilizing  the  appropriate  program  staff 
and  established  procedures.  The 
Ombudsman  would  be  precluded  from 
undertaking  separate  fact  finding 
activities  such  as  public  meetings  and 
formal  on-the-record  interviews.  This 
approach  would  address  concerns  that 
an  Ombudsman's  activities  may  create  a 


second  record  outside  of  the  official 
administrative  record,  which  could 
confuse  and  potentially  mislead  the 
public  and  could  damage  the  Agency's 
position  during  litigation. 

Is  the  chosen  approach  the  most 
appropriate? 

Dated:  December  27,  2000. 
Michael  Shapiro, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  01-112  Filed  1-2-01;  8:45  am) 
BILIJNG  CODE  6Safr-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-3] 

Clean  Water  Act  Section  303(d): 
Availability  of  Total  IMaximum  Dally 
Lx>ads  (TMDLs) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  for  comment  of  the 
administrative  record  file  for  88  TMDLs 
prepared  by  EPA  Region  6  for  waters 
listed  in  Louisiana's  Mermentau  and 
Vermilion/Teche  river  basins,  under 
section  303(d)  of  the  Clean  Water  Act 
(CWA).  EPA  prepared  these  TMDLs  in 
response  to  a  Court  Order  dated  October 
1, 1999,  in  the  lawsuit  Sierra  Club,  et  al. 
V.  Clifford  et  al..  No.  96-0527.  (E.D.  La.). 
Under  this  court  order,  EPA  is  required 
to  prepare  TMDLs  when  needed  for 
waters  on  the  Louisiana  1998  section 
303(d)  list  by  December  31,  2007. 


DATES:  Comments  on  the  88  TMDLs 
must  be  submitted  in  writing  to  EPA  on 
or  before  February  2,  2001. 

ADDRESSES:  Comments  on  the  88 
TMDLs  should  be  sent  to  Ellen 
Caldwell,  Environmental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6, 1445  Ross  Ave., 
Dallas,  TX  75202-2733.  For  further 
information,  contact  Ellen  Caldwell  at 
(214)  665-7513.  The  administrative 
record  file  for  these  TMDLs  is  available 
for  public  inspection  at  this  address  as 
well.  Copies  of  the  TMDLs  and  their 
respective  calculations  may  be  viewed 
at  www.epa.gov/region6/water/ 
tmdl.htm,  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell  at  (214)  665-7513. 
SUPPt^MENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Clifford  et  al..  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  manner.  Discussion 
of  the  court's  order  may  be  foimd  at  65 
FR  54032  (September  6,  2000). 

EPA  Seeks  Comments  on  88  TMDLs 

By  this  notice  EPA  is  seeking 
comment  on  the  following  88  TMDLs 
for  waters  located  within  the 
Mermentau  and  Vermilion/Teche 
basins: 


Sut>segment 


060205 
060211 
060301 

050201 
050401 
060102 


060204 

060203 

060101 
050301 
060202 
060208 
060211 
060301 
050101 
050102 
050103 


Watertxxly  name 


Bayou  Teche — Headwaters  At  Bayou  Courtat)teau  to  1-10 

West  Atchafalaya  Borrow  Pit  Canal 

Bayou  Teche — 1-10  to  Keystone  Locks  and  Dam 


Bayou  Plaquemine  Brule — Head-Waters  to  Bayou  Descannes 

Mermentau  River — Origin  to  l^ke  Arthur  

Cocodrie  Lake 


Bayou  Courtat)leau — Origin  to  West  Atchafalaya  Borrow  Pit  Canal 
Chwot  Lake  .\ 


Bayou  Des  Cannes — Headwaters  to  Mermentau  River 

Bayou  Nezpique — Headwaters  to  Mermentau  River 

Bayou  Cocodrie 

Bayou  Boeuf — Headwaters  To  Bayou  Courtat>leau  

West  Atchafalaya  Borrow  Pit  Canal 

Bayou  Tectie— 1-10  to  Keystone  Locks  and  Dam 

Bayou  Des  Cannes— Headwaters  to  Mermentau  River 

Bayou  Joe  Marcel  ^. 

Bayou  Mallet 


Pollutant 


Salinity/TDS. 

Sallnity/TDS. 

Salinity/TDS. 

Chtorides. 

Ammonia. 

Ammonia. 

Noxious  Aquatk:. 

Plants  &  Ammonia. 

ChkKides. 

Sulfate. 

Ammonia. 

Salinity/TDS. 

^4oxkXJS  Aquatic. 

Plants  &  Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Nutrients. 

Sulfates. 

Sulfates. 

Total  Suspended  SoKds  (TSS). 

TSS. 

TSS. 
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Subsegment 


Watertxxly  name 

Bayou  Plaquemine  Brule — Headwaters  To  Bayou  Des  Cannes 

Bayou  Nezpique — Headwaters  to  Mermentau  River 

Mermentau  River  Basin 

Mermentau  River — Origin  to  Lake  Arthur  

Lake  Arthur  and  Lower  Mermentau  

Bayou  Que  de  Tortue — Headwaters  To  Mermentau  River 

Intracoastal  Waterway 

Grand  Lake 

Intracoastal  Watenway 

White  Lake  : ; 

Bays  and  Gulf  Waters  to  State  3-mile  Limit  

Spring  Creek — Headwaters  to  Cocodrie  Lake  (Scenk:)  

Cocodrie  Lake  

Bayou  Cocodrie — From  U.S.  Hwy  167  To  the  Bayou  Boeuf  Cocodrie  Canal  .... 
Bayou  Cocodrie 

Chicot  Lake 

Bayou  Courtableau — Origin  to  West  Atchafalaya  Borrow  Pit  Canal  

Bayou  Teche — Headwaters  at  Bayou  Courtableau  to  1-10 

Bayou  des  Gialses  Diversion  Canal  

Bayou  Boeuf — Headwaters  to  Bayou  Courtableau 

Bayou  Carron  

West  Atchafalaya  Borrow  Pit  Canal 

Chatlin  Lake  Canal  and  Bayou  Dulac 

Bayou  Teche — 1-10  to  Keystone  Locks  and  Dam 

Bayou  Teche — Keystone  Locks  and  Dam  to  Charenton  Canal  

Bayou  Teche — Charenton  Canal  to  Wax  Lake  Outlet 

Charenton  Canal  

Tete  Bayou 

Lake  Fausse  Point  and  Dauterive  Lake 

Bayou  du  Portage  

Intracoastal  Waterway 

Franklin  Canal  

Vermilion  River — Headwaters  at  Bayou  Fusilier-BourtDeaux  Junction  to  New 

Flanders  (Ambassador  Caffery  Bridge  At  Hwy  3073). 
Vermilion  River — From  New  Flanders  (Ambassador  Caffery  Bridge  at  Hwy 

3073  to  Intracoastal  Watenway). 

Vennillon  River  Cutoff  

Intracoastal  Waterway 

Bayou  Petite  Anse 

Bayou  Cariin  (Delcambre  Canal) —  l^ke  Peigneur  to  Bayou  Petite  Anse  (Estu- 

arine). 

Bayou  Tigre 

Vermilion  River  B890  Basin  New  Iberia  Drainage  Canal  

New  Iberia  Southem  Drainage  Canal  

Lake  Peigneur  

Boston  Canal  and  Associated  Canals  (Estuarine) 

Vennilion-Teche  River  Basin 

Bayou  Petite  Anse 

Intracoastal  Waterway 

Freshwater  Bayou  Canal 


Pollutant 


050201 

050301 

050302 

050401 
050402 
050501 

050602 
050701 
050702 
050703 

050901 

\  060101 
060102 
060201 
060202 

060203 
060204 
060205 
060207 
060208 
060210 
060211 
060212 

060301 

'  060401 
060501 
060601 
060701 
060702 

060703 
060906 
060907 

'060801 

060802 

060803 
060804 
060901 
060902 

060903 
060904 
060905 

060909 

060910 


060911 
061101 


061102 
061103 


SiltatKKi. 

TSS. 

Siltation. 

TSS. 

Siltatnn. 

TSS. 

TSS. 

TSS. 

TSS. 

Siltatk)n. 

TSS. 

TSS.    ' 

TSS. 

Siltatk>n. 

TSS. 

Siltatkjn. 

TSS. 

TSS. 

Siltatkxi. 

TSS. 

TSS. 

Siltation. 

TSS. 

TSS. 

TSS. 

TSS. 

TSS. 

TSS. 

TSS. 

TSS. 

Siltation. 

Turbidity. 

TSS. 

TSS. 

TSS. 

TSS. 

TSS. 

TSS. 

Siltation. 

TSS. 

TSS. 

TSS. 

Turbklity. 

TSS. 

TSS. 

TSS. 
TSS. 
TSS. 
TSS. 

TSS 
TSS. 
TSS. 

Turbidity. 

Siltation. 

TSS, 

Siltation. 

TSS. 

Turbidity. 

TSS 

Siltation. 

TSS. 

TurtMdity. 

TSS. 

TSS. 

TurbkJity. 


EPA  requests  that  the  public  provide 
to  EPA  any  water  quality  related  data 


and  information  that  may  be  relevant  to 
the  calculations  for  these  TMDLs,  or  any 


other  comments  relevant  to  these 
TMDLs.  EPA  will  review  all  data  and 
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information  submitted  during  the  public 
comment  period  and  revise  the  TMDLs 
where  appropriate.  EPA  will  then 
forward  the  TMDLs  to  the  Court  and  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ).  LDEQ  will  incorporate 
the  TMDLs  into  its  current  water  quality 
management  plan. 

Dated:  December  21.  2000. 

Sam  Becker, 

Acting  Director.  Water  Quality  Protection 
Division,  Region  6. 

[FR  Doc.  01-114  Filed  1-2-01;  8:45  am] 

BIUJNO  COOC  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6927-4] 

Notice  of  Tentative  Approval  and 
Solicitation  of  Requests  for  a  Public 
Hearing  for  Public  Water  System 
Supervision  Program  Revision  for  the 
State  of  Delaware 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  tentative  approval  and 

solicitation  of  requests  for  a  public 

hearing. 

SUMMARY;  Notice  is  hereby  given  in 
accordance  with  the  provision  of  section 
1413  of  the  Safe  Drinking  Water  Act  as 
amended,  and  the  rules  governing 
National  Primary  Drinking  Water 
Regulations  that  the  State  of  Delaware 
has  revised  its  approved  Public  Water 
System  Supervision  Primacy  Program. 
Specifically,  Delaware  has  revised  its 
Administrative  Penalty  Authority  and 
its  definition  of  a  public  water  system. 
EPA  has  determined  that  these  program 
revisions  satisfy  the  requirements  of  the 
Federal  regulations.  Therefore,  EPA  has 
decided  to  tentatively  approve  these 
program  revisions.  All  interested  parties 
are  invited  to  submit  written  comments 
on  this  determination  and  may  request 
a  public  hearing. 

DATES:  Conmients  or  a  request  for  a 
public  hearing  must  be  submitted  by 
February  2,  2001.  This  determination 
shall  become  effective  on  February  2, 
2001  if  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  and 
if  no  comments  are  received  which 
cause  EPA  to  modify  its  tentative 
approval. 

ADDRESSES:  Comments  or  a  request  for 
a  public  hearing  must  be  submitted  to 
the  U.S.  Environmental  Protection 
Agency  Region  HI,  Mail  Code  3WP22, 
1650  Arch  Street,  Philadelphia.  PA 
19103-2029.  All  documents  relating  to 


this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

•  Drinking  Water  Branch,  Water 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103-2029;  and 

•  Delaware  Department  of  Health  and 
Social  Services,  Division  of  Public 
Health,  Office  of  Drinking  Water,  Blue 
Hen  Corporate  Center-Suite  203,  Dover, 
DE  19001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  N.  Mac  Millan,  Drinking 
Water  Branch  (3WP22)  at  the 
Philadelphia  address  given  above; 
telephone  (215)  814-3201  or  fax  (215) 
814-2318. 

SUPPLEMENTARY  INFORMATION:  All 
interested  parties  are  invited  to  submit 
written  comments  on  this  determination 
and  may  request  a  public  hearing.  All 
comments  will  be  considered,  and,  if 
necessary,  EPA  will  issue  a  response. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
February  2,  2001,  a  public  hearing  will 
be  held.  A  request  for  public  hearing 
shall  include  the  following:  (1)  the 
name,  address,  and  telephone  number  of 
the  individual,  organization,  or  other 
entity  requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing;  and  (3)  the  signature 
of  the  individual  making  the  request;  or, 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Dated:  December  21,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  EPA,  Region  III. 
(FR  Doc.  01-36  Filed  1-2-01;  8:45  am] 
Bnxmc  cooE  6SS0-S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Advisory  Committee  for 
the  National  Urt>an  Search  and  Rescue 
Response  System 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Publ.  L.  92-463,5  U.S.C. 


App.),  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue  Response 
System. 

Date  of  Meeting:  January  30-31,  2001 

Place:  Marriott  Wardman  Park  Hotel,  2660 
Woodley  Road,  NW,  Washington,  DC  20008. 

Time:  January  30:  9:00  a.m. — 5:00  p.m. 
January  31:  9:00  a.m.— 5:00  p.m. 

Proposed  Agenda:  The  committee  will  be 
provided  with  a  program  update  that  will 
address  the  status  of  ongoing  program 
activities,  including  recent  training  and 
exercises.  The  committee  will  review  and 
revise  the  current  Advisory  Organization 
Decision  Process  document.  The  committee 
will  consider  current  and  future  program 
requirements  and  will  make 
recommendations  for  budget  allocations'  and 
requests  for  Fiscal  Years  2001  through  2003. 
Discussion  will  also  be  held  concerning 
urban  search  and  rescue  task  force 
operationid  status  and  transportation  issues. 
The  committee  will  review  the  current  status 
of  draft  urban  search  and  rescue  regulations 
and  system  documentation  revisions.  Finally, 
the  committee  will  identify  priorities  for  its 
subordinate  working  groups  for  Fiscal  Year 
2001. 

The  meeting  will  be  open  to  the  public, 
with  approximately  20  seats  available  on  a 
first-come,  first-served  basis.  All  members  of 
the  public  interested  in  attending  should 
contact  Mark  R.  Russo,  at  202-646-2701. 

Minutes  of  the  meeting  will  be  prepared 
and  will  be  available  for  public  viewing  at 
the  Federal  Emergency  Management  Agency, 
Operations  and  Planning  Division,  Response 
and  Recovery  Directorate,  500  C  Street,  SW, 
Washington,  DC  20472.  Copies  of  the 
minutes  will  be  available  upon  request  30 
days  after  the  meeting. 

Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  &■ 

Recovery  Directorate. 

[FR  Doc.  01-70  Filed  1-2-01;  8:45  am] 

BILUNG  COOE  S71S-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817  (j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
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indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
16.2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1 .  First  Paris  Limited  Partnership, 
LitUe  Rock,  Arkansas;  to  acquire  voting 
shares  of  First  Paris  Holding  Company, 
Little  Rock,  Arkansas,  and  thereby 
indirectly  acquire  voting  shares  of  The 
First  National  Bank  at  Paris,  Paris, 
Arkansas. 

2.  Lake  Hamilton  Enterprises  Limited 
Partnership,  Littie  Rock  Arkansas;  to 
acquire  voting  shares  of  Lake  Hamilton 
Enterprises,  Inc.,  Little  Rock,  Arkansas, 
and  thereby  indirecUy  acquire  voting 
shares  of  The  Cleburne  County  Bank, 
Heber  Springs,  Arkansas,  and  The  Bank 
of  Harrisbui^,  Harrisburg,  Arkansas. 

B.  FederalReserve  Bank  of 
Miimeapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  Jeffrey  Campbell,  Dunseith,  North 
Dakota;  to  acquire  voting  shares  of 
Security  Bancshares,  Inc.,  Dimseith, 
North  Dakota,  and  thereby  indirectly 
acquire  voting  shares  of  Security  State 
Bank,  Dunseith,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27,  2000. 
Jennifer  J.  Johnson 
Secretary  of  the  Board. 
[FR  Doc.  01-53  Filed  1-3-01;  8:45  am) 

BNJJNG  COOE  S21(M>1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 


writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  26, 
2001. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 

.  1521: 

1.  Juniper  Financial  Corp., 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Bank,  CBC,  Maryville,  Missouri. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  The  Viking  Corporation,  Omaha, 
Nebraska;  to  acquire  up  to  45.5  percent 
of  the  voting  shares  of  K.B.J.  Enterprises, 
Inc.,  Omaha,  Nebraska,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Sibley  State  Bank,  Denison, 
Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27,  2000. 
Jennifier  J.  Johnson 
Secretary  of  the  Board. 
(FR  Doc.  01-54  Filed  1-3-01;  8:45  amj 

BILUNG  COOE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Act 
Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11  a.m.,  Monday, 
January  8,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Sti«ets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigimients,  and  salary  actions) 


involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimoiuicement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  29,  2000. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 

(FR  Doc.  00-33463  Filed  12-29-00:  3:40  pm) 
BILUNG  COOE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

TIME  AND  DATE:  10  a.m.  (EST),  January  8, 

2001. 

PLACE:  4th  Floor,  Conference  Room 

4506, 1250  H  Sti^et,  NW.,  Washington. 

DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 

December  11,  2000,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report  by 

the  Executive  Director. 

3.  Review  of  KPMG  LLP  audit  reports: 

(a)  Access  Controls  and  Security  over 
the  New  Thrift  Savings  Plan 
Application  at  the  United  States 
Department  of  Agriculture,  National 
Finance  Center 

(b)  Pre-Implementation  Review  of  the 
New  Thrift  Savings  Plan  System's 
Selected  Business  Processes  and 
Data  Conversion  Controls  at  the 
United  States  Department  of 
Agricultm-e,  National  Finance 
Center 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Date:  December  28,  2000. 
Elizabeth  S.  Woodruff, 
Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 

[FR  Doc.  00-33461  Filed  12-28-00;  4:36  pm] 

BILLING  COOE  67gO-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instniments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technolo^. 

1.  Self-Evaluation  and  Recordkeeping 
Required  by  the  Regulation 
Implementing  Section  504  of  the 
Rehabilitation  Act  of  1973  (45  CFR 
84.6(c))— Extension— 0990-01 24— 
Recipients  of  DHHS  funds  must  conduct 
a  single-time  evaluation  of  their  policies 
and  practices  for  compliance  with 
Section  504  of  the  Rehabilitation  Act  of 
1973.  Recipients  with  fifteen  or  more 
employees  must  maintain  records  of 
their  self-evaluation  for  three  years. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions;  Annual 
Number  of  Respondents:  2,120; 
Frequency  of  Response:  once;  Burden 
per  Response:  16  hours;  Total  Annual 
Burden:  33,920  hours. 

Send  comments  to  Cynthia  Agnes 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Hiunphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  December  15,  2000. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary,  Budget. 
IFR  Doc.  01-133  Filed  1-2-01;  8:45  am) 
BUJNQ  CODE  41S3-OT-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  arKi 
Families 

Head  Start  Bureau;  Advisory 
Committee  on  Head  Start  Research 
and  Evaluation;  Meeting 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 

ACTION:  Notice  of  meeting;  Advisory 
Committee  on  Head  Start  Research  and 
Evaluation. 

SUMMARY:  The  1998  Head  Start 
Reauthorization  (42  U.S.C.  9844(g): 
section  649(g)(1)  of  the  Head  Start  Act, 
as  amended)  called  on  the  Secretary  of 
Health  and  Human  Services  to  form  an 
independent  panel  of  experts  (i.e.,  an 
Advisory  Committee)  to  offer  advice 
concerning  research  designs  that  woidd 
provide  a  national  analysis  of  the 
impact  of  Head  Start  Programs.  The 
January  12,  2001  meeting  provides  an 
opportimity  for  the  Advisory  Committee 
to  receive  an  update  on  the  design  and 
implementation  plans  for  the  study. 

DATES:  January  12,  2001,  8:30  a.m.-4 
p.m.    * 

PLACE:  Hilton  Washington  Embassy 
Row,  2015  Massachusetts  Avenue,  NW., 
Washington,  DC  20036.  Telephone  202- 
265-1600.  Fax:  202-328-7526. 

StJPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  and  is 
barrier  free.  Meeting  records  will  also  be 
open  to  the  public  and  will  be  kept  at 
the  Switzer  Building  located  at  330  C 
Sti«et,  SW.,  Washington,  DC  20447.  The 
Head  Start  Bureau  also  intends  to  make 
material  related  to  this  meeting 
available  on  the  Head  Start  website 
{http://www2.acf.dhhs.gov/programs/ 
hsb/hsreac).  An  interpreter  for  the  deaf 
and  hearing  impaired  will  be  available 
upon  advance  request  by  calling 
Ellsworth  Associates  at  703/821-3090 
(ext.  282). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Lopez,  Ph.D.  at  202-205- 
8212  for  substantive  information.  ACF 
Office  of  Public  Affairs  at  202/401-9215 
for  press  inquiries.  Ellsworth  Associates 
at  703/821-3090  (ext.  282)  for  logistical 
information. 

Dated:  December  27,  2000. 

James  A.  Harrell, 

Acting  Commissioner,  Administration  on 
Children,  Youth  and  Families. 

(FR  Doc.  01-80  Filed  1-2-01;  8:45  am) 

BHXING  COOE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1666] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Abbreviated  New 
Drug  Application  Regulations;  Patent 
end  Exclusivity  Provisions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  patent  and  exclusivity  notification 
requirements  under  the  new  drug 
application  (NDA)  and  abbreviated  new 
drug  application  (ANDA)  regulations. 
DATES:  Submit  written  or  electronic 
conmients  on  the  collection  of 
information  by  March  5,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http;// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  Uie 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
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Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  dociunent. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Alibreviated  New  Drug  Application 
Regulations;  Patent  and  Exclusivity    ' 
Provisions  (OMB  Control  Number 
0910-0305)— Extension 

Section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  requires  patent  owners  to  submit  to 
FDA  information  about  patents  that 
cover  approved  drugs.  Generic  copies  of 
these  drugs  may  be  approved  when  the 
patents  expire  or  if  a  generic  company 
certifies  that  the  patent  is  invalid  or  will 
not  be  infringed.  In  such  cases,  the 
generic  company  must  notify  the  patent 
owner  about  the  certification,  and 
approval  of  the  drug  may  not  be  made 
effective  until  after  the  coiul  decides  the 


patent  infringement  suit  or  a  period  of 
36  months,  whichever  occurs  first.  In 
addition,  section  505  of  the  act  provides 
several  periods  of  marketing  exclusivity 
ranging  from  3  to  10  years  (depending 
primarily  on  the  native  of  the 
innovation).  If  a  drug  product  receives 
marketing  exclusivity,  FDA  will  not 
approve  (or,  in  limited  cases  not 
receive)  an  ANDA  for  the  drug  product. 

Under  the  authority  found  in  sections 
505  and  701  of  the  act  (21  U.S.C.  371), 
FDA  issued  regulations  governing 
patent  and  exclusivity  provisions  in  21 
CFR  part  314.  The  regulations  provide 
instructions  for  NDA  applicants 
(including  section  505(b)(2)  of  the  act 
applicants)  and  ANDA  applicants  on 
how  to  file  patent  information  and 
request  marketing  exclusivity;  require 
patent  certification  information  for 
section  505(b)(2)  applications  and 
ANDA's;  require  information  for 
requests  for  marketing  exclusivity  for 
NDA's  (including  section  505(b)(2) 
applications  and  certain  NDA 
supplements);  and  require  patent 
information  for  NDA's. 

The  specific  reporting  requirements 
that  are  the  subject  of  this  information 
collection  are  as  follows: 

21  CFR  314.50(i)— Requires  the 
submission  of  patent  certification 
information. 

21  CFR  314.50(j)— Requires  the 
submission  of  marketing  exclusivity 
information. 

21  CFR  314.52 — Requires  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent. 

21  CFR  314.53— Requires  the 
submission  of  patent  information. 

21  CFR  314.54(a)(l)(vii)— Requires  the 
submission  of  marketing  exclusivity 
information. 

21  CFR  314.70(e)— Requires  the 
submission  of  patent  information. 

21  CFR  314.70(f)— Requires  the 
submission  of  marketing  exclusivity 
information. 


21  CFR  314.94(a)(12)— Requires  the 
submission  of  patent  certification 
information. 

21  CFR  314.95— Requires  notice  of 
certification  of  invalicfity  or 
noninfringement  of  a  patent. 

21  CFR  314.107(c)(4),  (e)(2)(iv),  and 
(f) — Requires  notice  of  the  date  of 
commercial  marketing;  a  copy  of  the 
entry  of  the  order  or  judgement;  notice 
of  the  filing  of  legal  action  after  notice 
of  certification. 

Applicants  must  provide  information 
on  patents  to  FDA  to  enable  the  agency 
to  determine  whether  a  product  is 
covered  by  a  patent  or  whether  approval 
of  a  proposed  drug  product  would  result 
in  patent  infringement.  The  agency  lists 
the  patent  information  as  a  reference  of 
potential  applicants.  U  an  applicant 
believes  a  patent  is  invalid  or  would  not 
be  infringed,  Federal  law  also  requires 
it  to  notify  the  patent  holder.  FDA 
approval,  in  such  cases,  is  affected 
should  there  be  any  patent  litigation. 
Failure  to  provide  this  information 
would  result  in  an  incomplete 
application  and  constitute  grounds  for 
refusing  to  approve  the  application. 

Applicants  submitting  NDA's  are 
required  under  the  act  to  provide 
information  on  certain  patents  that 
cover  their  drug  products.  The  agency 
lists  this  patent  information  in  its 
publication  entitled  List  of  Approved 
Drug  Products  With  Therapeutic 
Equivalence  Evaluations. 

To  promote  product  innovation,  the 
act  also  gives  NDA  applicants  several 
periods  of  "market  exclusivify"  ranging 
from  3  to  10  years  (depending  primarily 
on  the  nature  of  the  innovation).  If  a 
drug  product  receives  marketing 
exclusivity,  FDA  will  not  approve  (or,  in 
limited  cases,  even  receive)  an  ANDA 
for  the  drug  product  during  that  time 
period. 


Table  1. — Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

Number  of 
Respondents 

Number  to  Re- 
sponses per 
Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Patent  Informatkdn 

314.50(h) 

314.53 

314.70(e) 

85 

3.8 

325 

2 

650 

Patent  Certification  Infork*ation 

314.50(1) 

314.94(a)(12) 

97 

3.4 

331 

2 

862 

Notice  of  Certification  of  Invalidity  or  Non-in- 

fringement OF  A  Patent 

314.52 

314.95 

37 

2 

75 

16 

1,200 

374 
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Table  1. — Estimated  Annual  Reporting  Burden^— Continued 


21  CFR  Section 

Number  of 
Respondents 

Numtier  fo  Re- 
sponses per 
Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Marketing  Exci  tisrvmr  Information 

314.50(1) 

314.54(a)(1)(v«) 

314.70(f) 

notification  of  date  of  commercial  marketing; 
Entry  of  the  Order  or  Judgement;  Filing  of 

LEGAL  ACTION 
314.107(c)(4).(e)(2)(lv).(f)(2),  and  (0(3) 
TOTAL 

92 
34 

2.7 
2 

250 
71 

2 

1 

500 

71 
3.083 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


Dated:  December  26,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
(FR  Doc.  01-45  Filed  1-2-01;  8:45  am) 
BHUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 505] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Guidance  for  Industry  on 
How  to  Use  E-Mail  to  Submit  a  Notice 
of  Intent  to  Slaughtecfor  Human  Food 
Purposes 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  a  Notice  of  Intent  to 
Slaughter  for  Human  Food  Purposes" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Denver  Presley,  Office  of  Information 
Resovirces  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  21,  2000 
(65  FR  57192),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  nimiber  0910-0450.  The 


approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  26,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-46  Filed  1-2-01;  8:45  am) 
BILUNG  COOE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1489] 

Agency  Information  Collection 
Activttles;  Submission  for  OMB 
Review;  Comment  Request;  Sterility 
Requirements  for  Aqueous-Based 
Drug  Products  for  Oral  Inhalation 
(Formerly  Known  and  Approved  Under 
Sterility  Requirements  for  inhalation 
Solution  Products)  (OMB  Control 
Number  0910-0353) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  2, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affeirs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600  . 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Sterility  Requirements  for  Aqueous- 
Based  Drug  Products  for  Oral 
Inhalation  (Formerly  Known  and 
Approved  Under  Sterility  Requirements 
for  Inhalation  Solution  Products)  (OMB 
Control  Number  0910-0353) 

Sections  314.70(b)  and  314.97  (21 
CFR  314.70(b)  and  314.97)  require  that 
all  aqueous-based  drug  products  for  oral 
inhalation,  including  those  cmrenUy 
approved,  be  manufactured  sterile. 
Respondents  will  be  required  to  submit 
a  supplemental  application  under 
§  314.70(b)  or  §  314.97,  describing  their 
new  manufact\iring  process  for 
achieving  sterility  of  their  aqueous- 
based  drug  products  for  oral  inhalation. 
FDA  needs  this  information  to 
determine  compliance  with  this  new 
regulation  and  will  use  information 
collected  to  make  decisions  on  approval 
of  supplemental  applications. 

Based  on  new  iniormation  collected 
by  its  contractor,  ERG,  FDA  has  revised 
its  estimate  of  the  niunber  of 
respondents  in  the  original  proposal  for 
reporting  and  recordkeeping  burden. 
Because  the  respondents  have  changed, 
the  estimate  of  the  total  hours  have 
changed.  In  the  proposed  rule  it  was 
estimated  that  there  were  5 
manufacturers,  while  the  final  rule 
estimates  there  are  8  manufacturers  with 
1 1  nonsterile  products  based  on  new 
data  collected  by  ERG.  However,  foiu-  of 
the  manufactiirers  are  projected  to  cease 
manufacturing,  leaving  four  companies 
manufacturing  seven  products.  These 
companies  are  projected  to  cease 
manufacturing  because  they  may  lack 
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the  in-house  technical  capability  to 
convert  their  operations  or  might  find 
the  prospective  investments  in  sterile 
production  technologies  to  be 
unattractive.  Because  each  nonsterile 
product  will  require  an  annual  report 
(21  CFR  314.81(b)(2)(iv),  the  number  of 
annual  responses  for  nonsterile 
products  has  increased  to  seven.  Based 
on  a  review  of  FDA's  past  experience 
with  applicants  submitting 
supplemental  applications  imder 
§  314.97,  we  estimate  160  hours  to 


prepare  a  supplemental  application. 
Therefore,  due  to  the  increased  estimate 
of  respondents,  the  total  hours  for  the 
annual  reporting  burden  for 
manufacturers  of  nonsterile  products 
has  increased  fit)m  800  hours  in  the 
proposed  rule  to  1,120  hours  in  the  final 
rule.  The  agency's  review  of  the 
estimated  reporting  burden  for 
manufacturers  of  sterile  products  in  the 
proposed  rule  and  its  experience  with 
the  annual  reporting  burden  for 
manufacturers  of  sterile  products 


supported  the  estimate  provided  in  the 
proposed  rule.  Therefore,  the  estimated 
reporting  burden  for  manufactiirers  of 
sterile  products  is  the  same  as  in  the 
proposed  rule. 

Respondents  to  this  information 
collection  are  businesses  engaged  in  the 
manufactiue  of  aqueous-based  drug 
products  for  oral  inhalation. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .-Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of 
Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


314.97 
314.70 
Total 


7 
2 


7 
2 


160 
20 


1,1202 

403 

1.160 


^  There  are  no  capital  costs  or  operating  and  maintenance  associated  with  this  collection  of  information. 

2  Reporting  Iwrden  for  manufacturers  of  nonsterile  products. 

3  Reporting  burden  for  manufacturers  of  sterile  products. 


Because  of  the  estimated  increase 
firom  the  proposed  rule  to  the  final  rule 
in  the  number  of  respondents  for 
nonsterile  products,  the  number  of 
recordkeepers  in  the  recordkeeping 
biu-den  of  table  2  has  increased  by  two 
fi-om  the  proposed  rule.  FDA  estimated 


a  total  of  seven  recordkeepers  in  the 
proposed  rule  and  now  estimates  a  total 
of  nine  recordkeepers  as  a  result  of  new 
data  collected  by  ERG.  The  proposed 
rule  estimated  2  hours  per  record,  and 
FDA's  review  of  that  estimate  and  its 
experience  with  the  control  and 


validation  of  microbiological 
contamination  supports  this  proposed 
estimate.  Therefore,  the  total  number  of 
hours  for  the  recordkeeping  burden  has 
increased  from  14  hours  to  18  hours. 


Table  2.-Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of  Record- 

K6GpGrS 

Annual  Frequency 
per  Record- 
keepers 

Total  Annual 
Records 

Hours  per  Record 

Total  Hours 

211.113(b) 
Total 

9 

1 

9 

2 

18 

18 

In  the  Federal  Register  of  September 
18,  2000  (65  FR  56314),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
comments  were  received. 

Dated:  December  26,  2000. 
Margaret  M .  Dotzel, 

Associate  Commissioner  for  Policy. 
[FR  Doc.  01-48  Filed  1-2-01;  8:45  am] 

■MXING  CODE:  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99F-2081] 

Troy  Corp.;  Rling  of  Food  Additive 
Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Troy  Corp.  to  indicate  that  the 
petitioner  has  proposed  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  butanedioic 
acid,  svdfo-1 ,4-diisodecyl  ester, 
ammonivun  salt  as  a  surface  active  agent 
in  adhesives,  in  pressure-sensitive 
adhesives,  and  in  paper  emd  paperboard 
intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  2, 1999  (64  FR  36021),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  9B4678)  had  been  filed  by  Troy 
Corp.,  c/o  S.  L.  Graham  &  Associates, 
1801  Peachtree  Lane,  Bowie,  MD  20721. 
The  petition  proposed  to  amend  the 


food  additive  regulations  in  §  175.125 
Pressure-sensitive  adhesives  (21  CFR 
175.125)  to  provide  for  the  safe  use  of 
butanedioic  acid,  sidfo-1 ,4-diisodecyl 
ester,  ammoiuiun  salt  as  a  surface  active 
agent  in  pressure  sensitive  adhesives. 

Subsequent  to  the  publication  of  the 
filing  notice,  the  petition  was  amended 
to  include  a  proposal  to  further  amend 
the  food  additive  regulations  in  21  CFR 
175.105  Adhesives,  21  CFR  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  food, 
21  CFR  176.180  Components  of  paper 
and  paperboard  in  contact  with  dry 
foods,  and  21  CFR  178.3400  Emulsifiers 
and/or  surface  active  agents  to  provide 
for  the  safe  use  of  butanedioic  acid, 
sulfo-l,4-diisodecyl  ester,  ammoniimi 
salt  as  a  surface  active  agent  in 
adhesives,  and  in  paper  and  paperboard 
intended  to  contact  food. 

Therefore,  FDA  is  amending  the  filing 
notice  of  July  2, 1999,  to  indicate  that 
the  petitioner  requests  that  the  food 
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additive  regulations  be  amended  to 
provide  for  the  safe  use  of  butanedioic 
acid,  sulfo-l,4-diisodecyl  ester, 
ammonium  salt  as  a  surface  active  agent 
in  adhesives,  in  pressure  sensitive 
adhesives,  and  in  paper  and  paperboard 
intended  to  contact  food. 

The  agency  had  previously 
determined  under  21  CFR  25.32(i)  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
enviroimient.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Dated:  November  22,  2000. 
Alan  M.  Ruiis, 

Director,  OfficeofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 

|FR  Doc.  01-47  Filed  1-2-01;  8:45  am] 
MLUNQ  cooe  4iao-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adminietration 

[HCFA-2089-N] 

RIN  0938-AK33 

State  Children's  Health  Insurance 
Program;  Rnal  Allotments  to  States, 
the  District  of  Columbia,  and  U.S. 
Territofies  and  Commonwealths  for 
Fiscal  Year  2001 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the  final 
allotments  of  Federal  funding  available 
to  each  State,  the  District  of  Columbia, 
and  each  U.S.  Territory  and 
Commonwealth  for  fiscal  year  (FY)  2001 
under  title  XXI  of  the  Social  Security 
Act  {the  Act). 

Established  by  section  4901  of  the 
Balanced  Budget  Act  of  1997,  and 
amended  by  the  Medicare,  Medicaid 
and  SCHIP  Balanced  Budget  Refinement 
Act  of  1999,  title  XXI  of  the  Act 
authorizes  payment  of  Federal  matching 
funds  to  States,  the  District  of  Columbia, 
and  U.S.  Territories  and 
Commonwealths  to  initiate  and  expand 
health  insurance  coverage  to  uninsured, 
low-income  children  under  a  new  State 
Children's  Health  hisurance  Program 
(SCHIP).  States  may  implement  SCHIP 
through  a  separate  State  program  under 
title  XXI,  an  expansion  of  a  State 
Medicaid  program  under  title  XIX,  or  a 
combination  of  both. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  docuiment,  send 
your  request  to:  New  Orders, 


Superintendent  of  Documents,  P.O.  Box 
37194.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
docimient  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  docvunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019. 

SUPP1.EMENTARY  INFORMATION: 

I.  Purpose  of  This  Notice 

This  notice  sets  forth  the  allotments 
available  to  each  State,  the  District  of 
Columbia,  and  each  U.S.  Territory  and 
Commonwealth  for  FY  2001  under  title 
XXI  of  the  Social  Security  Act  (the  Act). 

Final  allotments  for  a  fiscal  year  are 
available  to  match  expenditures  under 
an  approved  State  child  health  plan  for 
3  fiscal  years,  including  the  year  for 
which  the  final  allotment  was  provided. 
Federal  funds  appropriated  for  title  XXI 
are  limited,  and  the  law  specifies  a 
formula  to  divide  the  total  annual 
appropriation  into  individual  allotments 
available  for  each  State,  the  District  of 
Columbia,  and  each  U.S.  Territory  and 
Commonwealth  with  an  approved  child 
health  plan. 

Section  2104(b)  of  the  Act  indicates 
that  "the  Secretary  shall  allot  to  each 
State  •   *  *  with  a  State  child  health 
plan  approved  under  this  title."  This 
language  requires  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths  to  have  an  approved 
child  health  plan  for  the  fiscal  year  in 
order  for  the  Secretary  to  provide  an 
allotment  for  that  fiscal  year.  All  States, 
the  District  of  Columbia,  and  U.S. 
Territories  and  Commonwealths  had 
approved  plans  at  the  beginning  of  FY 
2001.  Therefore,  the  FY  2001  allotments 
contained  in  this  notice  pertain  to  all 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths. 


n.  Methodology  for  Determining  Final 
AUotments  for  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths 

This  notice  specifies  in  the  Table 
under  section  III,  the  final  FY  2001 
allotments  available  to  individual 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  for 
child  health  assistance  expenditures 
under  approved  State  child  health 
plans.  As  discussed  below,  the  FY  2001 
final  allotments  have  been  calculated  to 
reflect  the  methodology  for  determining 
an  allotment  amount  for  each  State,  the 
District  of  Columbia,  and  each  U.S. 
Territory  and  Commonwealth  as 
prescribed  by  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Pub.  L. 
106-113).  enacted  on  November  29, 
1999. 

Section  2104(a)  of  title  XXI  provides 
that,  for  piuposes  of  providing 
allotments  to  the  50  States  and  the 
District  of  Columbia,  the  following 
amounts  are  appropriated: 
$4,295,000,000  for  FY  1998; 
$4,275,000,000  for  each  FY  1999 
through  FY  2001;  $3,150,000,000  for 
each  FY  2002  through  2004; 
$4,050,000,000  for  each  FY  2005 
through  2006;  and  $5,000,000,000  for 
FY  2007.  However,  under  section 
2104(c)  of  the  Act,  0.25  percent  of  the 
total  amount  appropriated  each  year  is 
available  for  allotment  to  the  U.S. 
Territories  and  Commonwealths  of 
Puerto  Rico.  Guam,  the  Virgin  Islands. 
American  Samoa,  and  the  Northern 
Mariana  Islands.  The  total  amounts  are 
allotted  to  the  U.S.  Territories  and 
Commonwealths  according  to  the 
following  percentages:  Puerto  Rico.  91.6 
percent;  Guam,  3.5  percent;  the  Virgin 
Islands,  2.6  percent;  American  Samoa, 
1.2  percent;  and  the  Northern  Mariana 
Islands,  1.1  percent. 

For  FY  2001,  tide  XXI,  as  amended  by 
the  BBRA,  provides  an  additional 
$34,200,000  for  allotment  to  the  U.S. 
Territories  and  Commonwealths. 
Therefore,  the  total  amount  available  for 
allotment  to  the  U.S.  Territories  and 
Commonwealths  in  FY  2001  is 
$44,887,500  (that  is.  $34,200,000  plus 
$10,687,500  (0.25  percent  of  the  FY 
2001  appropriation  of  $4,275,000,000)). 

Furthermore,  imder  sections  4921  and 
4922  of  the  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33).  enacted  on 
August  5. 1997.  the  total  amoimt 
available  for  allotment  to  the  50  States 
and  the  District  of  Columbia  is  reduced 
by  an  additional  total  of  $60,000,000; 
$30,000,000  to  the  Public  Health  Service 
for  a  special  diabetes  research  program 
for  children  with  Type  I  diabetes,  and 
$30,000,000  for  special  diabetes 
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programs  for  Indians.  The  diabetes 
programs  are  funded  from  FYs  1998 
through  2002  only. 

Therefore,  the  total  amount  available 
nationally  for  allotment  for  the  50  States 
and  the  District  of  Columbia  for  FY  2001 
was  determined  in  accordance  with  the 
following  formula: 

At  =  S2l04<a)  —  T  2104(c)  ~  D4921  —  D4922 

At  =Total  amoimt  available  for 

allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year. 
S2io4{.)  =  Total  appropriation  for  the 
fiscal  year  indicated  in  section 
2104(a)  of  the  Act.  For  FY  2001,  this 
is  $4,275,000,000. 
T2io4(c)  =  Total  amount  available  for 
allotment  for  the  U.S.  Territories 
and  Commonwealths;  determined 
under  section  2104(c)  of  the  Act  as 
0.25  percent  of  the  total 
appropriation  for  the  50  States  and 
the  District  of  Columbia.  For  FY 
2001,  this  is:  .0025  x  $4,275,000,000 
=  $10,687,500. 
D4921  =  Amount  of  grant  for  research 
regarding  T)rpe  I  Diabetes  under 
section  4921  of  the  BBA.  This  is 
$30,000,000  for  each  of  the  fiscal 
years  1998  through  2002. 
,  D4922  =  Amount  of  grant  for  diabetes 
programs  for  Indians  imder  section 
4922  of  the  BBA.  This  is 
$30,000,000  for  each  of  the  fiscal 
years  1998  through  2002. 
Therefore,  for  FY  2001.  the  total 
amoimt  available  for  allotment  to  the  50 
States  and  the  District  of  Columbia  is 
$4,204,312,500.  This  was  determined  as 
follows: 
At  ($4,204,312,500)  = 

S2io4<.)($4,275.000,000)  - 
T2io4(c){$10,687,500)  - 
D4921  ($30,000,000)  - 
D4922($30.000.000) 
For  purposes  of  the  following 
discussion,  the  term  "State,"  as  defined 
in  section  2104(b){l)(D)(ii)  of  the  Act. 
"means  one  of  the  50  States  or  the 
District  of  Columbia." 

Under  section  2104(b)  of  the  Act.  as 
amended  by  BBRA,  the  determination  of 
the  Number  of  Children  for  a  fiscal  year 
is  based  on  the  three  most  recent  March 
supplements  to  the  Current  Population 
Survey  (CPS)  of  the  Bureau  of  the 
Census  officially  available  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  The 
determination  of  the  State  Cost  Factor  is 
based  on  the  Aimual  Average  Wages  Per 
Employee  in  the  health  serviced 
industry,  which  is  determined  by  the 
most  recent  3  years  of  such  wage  data 
reported  by  the  Bureau  of  Labor 
Statistics  (BLS)  of  the  Department  of 
Labor  officially  available  prior  to  the 


beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  Therefore,  for  FY 
2001  we  are  us»ng  the  most  recent 
official  data  from  the  Bureau  of  the 
Census  and  the  BLS,  respectively, 
available  prior  to  January  1  of  calendar 
year  2000  because  FY  2001  begins  on 
October  1.  2000;  that  is.  in  calendar  year 
2000. 

Number  of  Children 

For  FY  2001,  as  specified  by  section 
2104(b)(2)(A)(iii)  of  the  Act.  the  Number 
of  Children  is  calculated  as  the  sum  of 
50  percent  of  the  number  of  low- 
income,  uninsured  children  in  the  State, 
and  50  percent  of  the  number  of  low- 
income  children  in  the  State.  The 
Number  of  Children  factor  for  each  State 
is  developed  by  the  Bureau  of  the 
Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
the  aimual  CPS  on  these  topics.  As  pari 
of  a  continuing  formal  process  between 
HCFA  and  the  Bureau  of  the  Census, 
each  fiscal  year  HCFA  obtains  the 
Number  of  Children  data  officially  from 
the  Bureau  of  the  Census. 

Under  section  2104(b)(2)(B)  of  the 
Act,  the  Number  of  Children  for  each 
State  (provided  in  thousands)  was 
determined  and  provided  by  the  Bureau 
of  the  Census  based  on  the  arithmetic 
average  of  the  nimiber  of  low-income 
children  and  low-income  children  with 
no  health  insurance  as  calculated  from 
the  three  most  recent  March 
supplements  to  the  CPS  officially 
available  from  the  Bureau  of  the  Census 
before  the  beginning  of  the  2000 
calendar  year.  In  particular,  through 
December  31.  1999.  the  most  recent 
official  data  available  fit)m  the  Bureau 
of  the  Census  on  the  numbers  of 
children  were  data  from  the  three  March 
CPSs  conducted  in  March  1997, 1998, 
and  1999  (representing  data  for  years 
1996  through  1998). 

State  Cost  Factor 

The  State  Cost  Factor  is  based  on 
annual  average  wages  in  the  health 
services  industry  in  the  State.  The  State 
Cost  Factor  for  a  State  is  equal  to  the 
sum  of:  0.15.  and  0.85  multiplied  by  the 
ratio  of  the  annual  average  wages  in  the 
health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Columbia. 

Under  section  2104(b)(3)(B)  of  the 
Act.  as  amended  by  the  BBRA,  the  State 
Cost  Factor  for  each  State  for  a  fiscal 
year  is  calculated  based  on  the  average 
of  the  annual  w^ages  for  employees  in 
the  health  indusGy  for  each  State  as 
reported,  determined,  available  as  final, 
and  provided  to  HCFA  by  the  BLS  in  the 


Department  of  Labor  for  each  of  the 
most  recent  3  years  availably  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  For  example,  FY 
2001  begins  on  October  1,  2000;  that  is, 
FY  2001  begins  during  calends  year 
2000.  Therefore,  the  State  cost  factor  for 
FY  2001  is  based  on  the  most  recent  3 
years  of  BLS  data  officially  available  as 
final  before  January  1,  2000  (the 
begiiming  of  the  calendar  year  in  which 
FY  2001  begins);  that  is,  it  would  be 
based  on  the  BLS  data  available  as  final 
through  December  31,  1999.  hi 
accordance  with  these  requirements,  we 
used  the  final  State  Cost  Factor  data 
available  from  BLS  for  1995.  1996,  and 
1997  in  calculating  the  FY  2001  final 
allotments. 

The  State  Cost  Factor  is  determined 
based  on  the  calculation  of  the  ratio  of 
each  State's  average  annual  wages  in  the 
health  industry  to  the  national  average 
annual  wages  in  the  health  care 
industry.  Because  BLS  is  required  to 
suppress  certain  State-specific  data  in 
providing  HCFA  with  the  State-specific 
average  wages  per  health  services 
industry  employee  due  to  the  Privacy 
Act,  HCFA  calculated  the  national 
average  wages  directly  fit}m  the  State- 
specific  data  provided  by  BLS.  As  part 
of  a  continuing  formal  process  between 
HCFA  and  the  BLS,  each  fiscal  year 
HCFA  obtains  these  wage  data  officially 
&X)m  the  BLS. 

Under  section  2104(b)(4)  of  the  Act.  as 
amended  by  the  BBRA,  each  State  and 
the  District  of  Colimibia  is  allotted  a 
"proportion"  of  the  total  amount 
available  nationally  for  allotment  to  the 
States.  The  term  "proportion"  is  defined 
in  section  2104(b)(4)(D)(i)  of  the  Act  and 
refers  to  a  State's  share  of  the  total 
amount  available  for  allotment  for  any 
given  year.  In  order  for  the  entire  total 
amount  available  to  be  allotted  to  the 
States,  the  siun  of  the  proportions  for  all 
States  must  exactly  equal  one.  Under 
the  statutory  definition,  a  State's 
proportion  for  a  fiscal  year  is  equal  to 
the  State's  allotment  for  the  fiscal  year 
divided  by  the  total  amount  available 
nationally  for  allotment.  In  general,  a 
State's  allotment  for  a  fiscal  year  is 
calculated  by  multiplying  the  State's 
proportion  for  the  fiscal  year  by  the 
national  total  amount  available  for 
allotment  for  that  fiscal  year  in 
accordance  with  the  following  formula: 

SA,  =  P,  X  At 

SA,  =  Allotment  for  a  State  or  District 

of  Colimibia  for  a  fiscal  year. 
Pi  =  Proportion  for  a  State  or  District  of 

Columbia  for  a  fiscal  year. 
At  =  Total  amount  available  for 

allotment  to  the  50  States  and  the 

District  of  Columbia  for  the  fiscal 
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year.  For  FY  2001.  this  is 

$4,204,312,500. 
In  accordance  with  the  amended 
statutory  formula  for  determining 
allotments,  the  State  proportions  are 
determined  under  two  steps,  which  are 
described  below  in  further  detail. 
Under  the  first  step,  each  State's 
proportion  is  calculated  by  multiplying 
the  State's  Number  of  Children  and  the 
State  Cost  Factor  to  determine  a 
"product"  for  each  State.  The  products 
for  all  States  are  then  simuned.  Finally, 
the  product  for  a  State  is  divided  by  the 
sum  of  the  products  for  all  States, 
thereby  yielding  the  State's  preadjusted 
proportion. 

Application  of  Floors  and  Ceilings 

Under  the  second  step,  the 
preadjusted  proportions  are  subject  to 
the  appUcation  of  proportion  floors, 
ceilings,  and  a  reconciliation  process,  as 
appropriate.  The  amended  SCHIP 
statute  specifies  three  proportion  floors, 
or  minimum  proportions,  that  apply  in 
determining  States'  allotments.  The  first 
proportion  floor  is  equal  to  $2,000,000 
divided  by  the  total  of  the  amount 
available  nationally  for  the  fiscal  year. 
This  proportion  ensures  that  a  State's 
minimum  allotment  woiUd  be 
$2,000,000.  For  FY  2001,  no  State's 
preadjusted  proportion  is  below  this 
floor.  The  second  proportion  floor  is 
equal  to  90  percent  of  the  allotment 
proportion  for  the  State  for  the  previous 
fiscal  year;  that  is,  a  State's  proportion 
for  a  fiscal  year  must  not  be  lower  than 
10  percent  below  the  previous  fiscal 
year's  proportion.  The  third  proportion 
floor  is  equal  to  70  percent  of  the 
allotment  proportion  for  the  State  for  FY 
1999;  that  is.  the  proportion  for  a  fiscal 
year  must  not  be  lower  than  30  percent 
below  the  FY  1999  proportion. 

Each  State's  allotment  proportion  for 
a  fiscal  year  is  limited  by  a  maximum 
ceiling  amoimt,  equal  to  145  percent  of 
the  State's  proportion  for  FY  1999;  that 
is,  a  State's  proportion  for  a  fiscal  year 
must  be  no  higher  than  45  percent  above 
the  State's  proportion  for  FY  1999.  The 
floors  and  ceilings  are  intended  to 
minimize  the  fluctuation  of  State 
allotments  fttjm  year  to  year  and  over 
the  life  of  the  program.  "The  floors  and 
ceilings  on  proportions  are  not 
applicable  in  determining  the 
allotments  of  the  U.S.  Territories  and 
Commonwealths;  they  receive  a  fixed 
percentage  specified  in  the  statute  of  the 
total  allotment  available  to  the  U.S. 
Territories  and  Commonwealths. 

As  determined  under  the  first  step, 
which  is  applied  prior  to  the  application 
of  any  floors  or  ceilings,  the  sum  of  the 
proportions  for  all  the  States  and  the 
District  of  Columbia  will  be  equal  to 


exactly  one.  However,  the  application  of 
the  floors  and  ceilings  under  the  second 
step  may  change  the  proportions  for 
certain  States;  that  is,  some  States' 
proportions  may  need  to  be  raised  to  the 
floors,  while  other  States'  proportions 
may  need  to  be  lowered  to  the 
maximum  ceiling.  If  this  occurs,  the 
sum  of  the  proportions  for  all  States  and 
the  District  of  Columbia  may  not  exactly 
equal  one.  In  that  case,  the  statute 
requires  that  the  proportions  will  need 
to  be  adjusted,  imder  a  method  that  is 
determined  by  whether  the  sum  of  the 
proportions  is  greater  or  less  than  one. 

The  sum  of  the  proportions  would  be 
greater  than  one  if  the  application  of  the 
floors  and  ceilings  resulted  in  raising 
the  proportions  of  some  States  (due  to 
the  floors)  to  a  greater  degree  than  the 
proportions  of  other  States  were 
lowered  (due  to  the  ceiling).  If,  after 
application  of  the  floors  and  ceiling,  the 
sum  of  the  proportions  is  greater  than 
one,  the  amended  statute  requires  the 
Secretary  to  determine  a  maximum 
percentage  increase  limit,  which,  when 
applied  to  the  State  proportions,  would 
residt  in  the  sum  of  the  proportions 
being  exactly  one. 

If.  after  the  application  of  the  floors 
and  ceiling,  the  sum  of  the  proportions 
is  less  than  one,  the  States'  proportions 
must  be  increased  in  a  "pro  rata" 
manner  so  that  the  sum  of  the 
proportions  again  equals  one.  It  is  also 
possible,  although  unlikely,  that  the 
sum  of  the  proportions  (after  the 
application  of  the  floors  and  ceiling) 
will  be  exactly  one,  and  therefore,  the 
proportions  would  require  no  further 
adjustment. 

Determination  of  Preadjusted 
Proportions 

The  following  is  an  explanation  of 
how  HCFA  applied  the  two  State-related 
factors  specified  in  the  statute  to 
determine  the  States'  preadjusted 
proportions  for  FY  2001.  The  term 
"preadjusted."  as  used  here,  refers  to 
the  States"  proportions  prior  to  the 
application  of  the  floors  and  ceiling  and 
adjustments,  as  specified  in  the 
amended  SCHIP  statute.  The 
determination  of  each  State  and  the 
District  of  Columbia's  preadjusted 
proportion  for  FY  2001  is  in  accordance 
with  the  following  formula: 
PP.=(CiXSCF,)/I  (QxSCFi) 
PPi=Preadjusted  proportion  for  a  State 
or  District  of  Columbia  for  a  fiscal 
year. 
C^Number  of  children  in  a  State 

(section  2104(b)(l)(A){i)  of  the  Act) 
for  a  fiscal  year.  This  number  is 
based  on  the  number  of  low-income 
children  for  a  State  for  a  fiscal  year 


and  the  number  of  low-income 
iminsured  children  for  a  State  for  a 
fiscal  year  determined  on  the  basis 
of  the  arithmetic  average  of  the 
number  of  such  children  as 
reported  and  defined  in  the  three 
most  recent  March  supplements  to 
the  CPS  of  the  Bureau  of  the 
Census,  officially  available  before 
the  beginning  of  the  calendar  year 
in  which  the  fiscal  year  begins.  (See 
section  2104(b)(2)(B)  of  the  Act.) 
For  fiscal  year  2001,  the  number  of 
children  is  equal  to  the  siun  of  50 
percent  of  the  number  of  low-income 
uninsm^d  children  in  the  State  for  the 
fiscal  year  and  50  percent  of  the  number 
of  low-income  children  in  the  State  for 
the  fiscal  year.  (See  section 
2104(b)(2)(A)(iii)  of  the  Act.) 

SCF,„=State  cost  factor  for  a  State 
(section  2104{b)(l)(A)(ii)  of  the 
Act).  For  a  fiscal  year,  this  is  equal 
to: 
0.15+O.85x(Wi/WN) 
Wi=The  annual  average  wages  per 
employee  for  a  State  for  such  year 
(section  2104(b)(3)(A)(ii)(I)  of  the 
Act). 
WN=The  annual  average  wages  per 
employee  for  the  50  States  and  the 
District  of  Coltmibia  (section 
2104(b)(3)(A)(ii)(n)  of  the  Act). 
The  annual  average  wages  per 
employee  for  a  State  or  for  all  States  and 
the  District  of  Coltmibia  for  a  fiscal  year 
is  equal  to  the  average  of  such  wages  for 
employees  in  the  health  services 
industry  (SIC  80),  as  reported  by  the 
BLS  of  the  Department  of  Labor  for  each 
of  the  most  recent  three  years  officially 
available  before  the  beginning  of  the 
calendar  year  in  which  the  fiscal  year 
begins.  (See  section  2104(b)(3HB)  of  the 
Act). 

(CiXSCFi)=The  sum  of  the  products  of 
(QxSCFj)  for  each  State  (section 
2104(b)(1)(B)  of  the  Act). 
The  resulting  proportions  would  then 
be  subject  to  the  application  of  the 
floors  and  ceilings  specified  in  the 
amended  SCHIP  statute  and  reconciled, 
as  necessary,  to  eliminate  any  deficit  or 
surplus  of  the  allotments  because  the 
sum  of  the  proportions  was  either 
greater  than  or  less  than  one. 

Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  a  total  of  3  years;  the  fiscal  year  for 
which  the  State  child  health  plan  is 
approved  and  the  2  following  fiscal 
years.  Section  2104(f)  of  the  Act  requires 
the  Secretary  to  establish  a  process  for 
redistribution  of  the  amoimts  of  States' 
allotments  that  are  not  expended  during 
the  3-year  period  to  States  that  have 
fully  expended  their  allotments. 
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m.  Table  of  State  Children's  Health 
Insurance  Program  Final  Allotments  for 
FY  2001 

Key  to  Table 

Column/Description 

Coliunn  A=Name  of  State,  District  of 
Columbia,  U.S.  Commonwealth  or 
Territory. 

Coltmm  B=Niunber  of  Children.  The 
Nimiber  of  Children  for  each  State 
(provided  in  thousands)  was  determined 
and  provided  by  the  Bureau  of  the 
Census  based  on  the  arithmetic  average 
of  the  nvunber  of  low-income  children 
and  low-income  uninsured  children, 
and  is  based  on  the  three  most  recent 
March  supplements  to  the  CPS  of  the 
Bureau  of  the  Census  officially  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins.  The 
FY  2001  allotments  were  based  on  the 
1997,  1998,  and  1999  March 
supplements  to  the  CPS.  These  data 
represent  the  number  of  people  in  each 
State  imder  19  years  of  age  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  threshold 
appropriate  for  that  family,  and  who  are 
reported  to  be  not  covered  by  health 
insurance.  The  Nimiber  of  Children  for 
each  State  was  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
their  annual  March  CPSs  on  these 
topics. 

For  FY  2001,  the  Number  of  Children 
is  equal  to  the  simi  of  50  percent  of  the 
number  of  low-income  uninsured 
children  in  the  State  and  50  percent  of 
the  number  of  low-income  children  in 
the  State. 

Column  C=State  Cost  Factor.  The 
State  Cost  Factor  for  a  State  is  equal  to 


the  siun  of:  0.15,  and  0.85  multiplied  by 
the  ratio  of  the  annual  average  wages  in 
the  health  industry  per  employee  for  the 
State  to  the  aimual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Columbia.  The  State 
Cost  Factor  for  each  State  was 
calculated  based  on  such  final  wage 
data  for  each  State  as  reported, 
determined,  and  officially  available  to 
HCFA  by  the  BLS  in  the  Department  of 
Labor  for  each  of  the  most  recent  3  years 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins.  The 
FY  2001  allotments  were  based  on  final 
BLS  wage  data  for  1995,  1996,  and  1997. 

Column  D=Product.  "The  Product  for 
each  State  was  calculated  by 
multiplying  the  Number  of  Children  in 
Colunm  B  by  the  State  Cost  Factor  in 
Column  C.  The  sum  of  the  Products  for 
all  50  States  and  the  District  of 
Columbia  is  below  the  Products  for  each 
State  in  Colimm  D.  The  Product  for  each 
State  and  the  sum  of  the  Products  for  all 
States  provides  the  basis  for  allotment  to 
States  and  the  District  of  Coliunbia. 

Colimm  E=Proportion  of  Total.  This  is 
the  calculated  percentage  share  for  each 
State  of  the  total  allotment  available  to 
the  50  States  and  the  District  of 
Coliunbia.  The  Percent  Share  of  Total  is 
calculated  as  the  ratio  of  the  Product  for 
each  State  in  Column  D  to  the  sum  of 
the  products  for  all  50  States  and  the 
District  of  Columbia  below  the  Products 
for  each  State  in  Column  D. 

Column  F=Adjusted  Proportion  of 
Total.  This  is  the  calculated  percentage 
share  for  each  State  of  the  total 
allotment  available  after  the  application 
of  the  floors  and  ceilings  and  after  any 
further  reconciliation  needed  to  ensure 
that  the  sum  of  the  State  proportions  is 
equal  to  one.  The  three  floors  specified 


in  the  amended  statute  are:  (1)  a  floor  of 
$2,000,000  divided  by  the  total  of  the 
amount  available  for  all  allotments  for 
the  fiscal  year;  (2)  an  aimual  floor  of  90 
percent  of  (that  is,  10  percent  below)  the 
preceding  fiscal  year's  allotment 
proportion;  and  (3)  a  cumulative  floor  of 
70  percent  of  (that  is,  30  percent  below) 
the  FY  1999  allotment  proportion.  There 
is  also  a  cumulative  ceiling  of  145 
percent  of  (that  is,  45  percent  above)  the 
FY  1999  allotment  proportion. 

Column  G=Allotment.  This  is  the 
SCHIP  allotment  for  each  State, 
Commonwealth,  or  Territory  for  the 
fiscal  year.  For  each  of  the  50  States  and 
the  District  of  Columbia,  this  is 
determined  as  the  Adjusted  Proportion 
of  Total  in  Column  F  for  the  State 
multiplied  by  the  total  amount  available 
for  allotment  for  the  50  States  and  the 
District  of  Columbia  for  the  fiscal  year. 

For  each  of  the  U.S.  Territory  and 
Commonwealths,  the  allotment  is 
determined  as  the  Proportion  of  Total  in 
Column  E  multiplied  by  the  total 
amount  available  for  allotment  to  the 
U.S.  Territories  and  Commonwealths. 
For  the  U.S.  Territories  and 
Commonwealths,  the  Proportion  of 
Total  in  Colunm  E  is  specified  in 
section  2104(c)  of  the  Act.  The  total 
amount  is  then  allotted  to  the  U.S. 
Territories  and  Commonwealths 
according  to  the  percentages  specified 
in  section  2104  of  the  Act.  There  is  no 
adjustment  made  to  the  allotments  of 
the  U.S.  Territories  and 
Commonwealths  as  they  are  not  subject 
to  the  application  of  the  floors  and 
ceiling.  As  a  result.  Column  F  in  the 
table,  the  Adjusted  Proportion  of  Total, 
is  empty  for  the  U.S.  Territories  and 
Commonwealths. 


State  Children's  Health  Insurance  Program 


A 
State 


B 

Numt>er  of 

ctijldren 

(000) 


C 

State  cost 

factor 


D 
Product 


E 

Proportion 

of  total  3 


F 

Adjusted 

proportion 

of  total  3 


G 
Allotment ' 


Allotments  for  Federal  Fiscal  Year:  2001 

Alabama 

Alaska  

Arizona 

Arkansas _ 

California 

Cotorado  

Connecticut 

Delaware 

Oistrice  of  Columbia  

Fkxida 

Georgia 

Hawaii  

IdalK) 

Illinois 

Indiana 

Iowa  

Kansas 


302 

«.        41 

542 

277 

2.905 

204 

162 

51 

42 

978 

621 

74 

110 

787 

298 

178 

154 


0.9659 
1.0392 
1.0514 
0.8931 
1.1108 
1.0017 
1.1165 
1.0889 
1.2960 
1.0305 
0.9953 
1.1690 
0.8893 
0.9966 
0.9234 
0.8469 
0.8719 


291.71 

42.61 

569.88 

246.94 

3.226.23 

204.34 

180.31 

54.99 

53.78 

1,007.86 

618.09 

85.92 

97.83 

783.85 

274.71 

150.76 

134.27 


1.52 
0.22 
2.96 
1.28 
16.77 
1.06 
0.94 
0.29 
0.28 
5.24 
3.21 
0.45 
0.51 
4.07 
1.43 
0.78 
0.70 


1.83 
0.18 
2.96 
1.28 
18.21 
1.06 
0.94 
0.22 
0.28 
5.76 
3.21 
0.24 
0.43 
3.28 
1.50 
0.78 
0.70 


$77,012,259 
7.760,462 

124,519.004 
53,957.231 

765,547,705 

44,648,559 

39.379.724 

9,071,840 

11,751,544 

224,044.718 

135,053,332 
10,076,456 
17,887,730 

138,022.569 
63,161.480 
32.940,215 
29,337.719 
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State  Children's  Health  Insurance  Program— Continued 


A 
State 

B 

Number  of 

chikjren 

(000) 

C 

State  cost 

factor 

D 
Product 

E 

Proportkjn 

of  total  3 

F 

Adjusted 

proportion 

of  total  3 

G 
Altotment^ 

Kentucky  ^ 

276 

0.9276 

256.02 

1.33 

1.33 

55.939,972 

Louisiana 

396 

0.8876 

351.06 

1.82 

2.17 

91,130.730 

Maine 

68 

0.9049 

61.53 

0.32 

0.32 

13.444.691 

Maryland 

225 

1.0460 

235.34 

1.22 

1.31 

55.202.678 

Massachusetts 

292 

573 

1.0495 
1.0074 

305.92 
576.71 

1.59 
3.00 

1.15 
2.45 

48.252,963 

Michigan 

103,166,689 

Minnesota  ; 

255 

0.9824 

250.02 

1.30 

0.76 

31,986,711 

Mississippi 

289 

0.8882 

256.24 

1.33 

1.33 

55,987,988 

Missouri 

326 

0.9204 

299.59 

1.56 

1.38 

58,207,299 

Montana 

83 

0.8415 

69.42 

0.36 

0.31 

13,224,992 

Nebrasica 

102 

0.8563 

87.34 

0.45 

0.40 

16,742,374 

Nevada  

-      120 

1.1954 

143.45 

0.75 

0.75 

-    31.344,200 

New  Hampshire  

58 

0.9626 

56  99 

0.30 

0.30 

12  452  305 

New  Jersey 

403 

1.1237 

452  28 

2.35 

2.35 

96  823  044 

New  Mexico  

219 
1.360 

0.9225 
1.0841 

201.56 
1.473.80 

1.05 
7.66 

1.34 
6.85 

56  407.772 

New  Yofk   

287  950  908 

North  OdroJios  ....•••.•••.•.■...••.•■••■•••■•••..■•.••.•.....•• 

501 
48 

0.9899 
0.8697 

495.95 
41.31 

2.58 
0.21 

2.13 
0.14 

89  562,475 

North  Dakota 

5,678,153 

ohk) ; 

675 

0.9650 

650.87 

3.38 

3.10 

130,369.218 

Oklahoma 

262 

0.8523 

222.88 

1.16 

1.83 

76,764.895 

Oregon 

228 

1.0063 

229.45 

1.19 

1.05 

44.068.679 

Pennsylvania „ 

638 

0.9969 

636.01 

3.31 

3.15 

132.309.145 

Rhode  Island 

44 

0.9785 

42.57 

0.22 

0.23 

9,570.566 

South  Carolina  

294 

1.0055 

295.61 

1.54 

1.54 

64.591.234 

South  Dakota 

43 

0  0873 

37  42 

0  19 

019 

8.177.039 
74,518.279 

Tennessee  

446 

0.9991 

445.11 

2.31 

1.77 

Texas  

2,028 

0.9277 

1.880.82 

9.77 

11.96 

502,812,459 

Utah  

•  153 

0.9059 

138.14 

0.72 

0.65 

27,306.505 

Vemwnl  

29 

0.8696 

25.22 

0.13 

0.09 

3,982.509 

Viiginia 

350 

0.9885 

345.50 

1.80 

1.80 

75,491.290 

Washington  

314 

0.9467 

296.78 

1.54 

1.25 

52.561.622 

West  Virginia 

108 

0.8961 

96.77 

0.50 

0.50 

21.145.730 

Wisconsin 

241 

0.9438 

226.99 

1.18 

1.09 

45.771.172 

Wyoming 

38 

0.8779 

32.92 

0.17 

0.17 

7.193.664 

Total  States  only  

19.241.72 

100.00 

100.00 

.  4.204.312,500 

Altotments  for  commonwealths  and  territories  ^ 

Puerto  Rk» 

91  60 

41.116.950 
1.571.063 

Guam  

3.50 

Virgin  Islands  

260 

1.167.075 
538  650 

American  Samoa  

1.20 
1.10 

N.  Mariana  Islands .'. 

493  763 

Total  Commonwealths  and  Territories  only 

100.00 

44,887.500 

Total  States  and  Commonwealths  and  Ter- 

ritories   

4.249.200.000 

^  Total  amount  availal)te  for  altotment  to  the  50  States  and  the  District  of  Columt)ia  is  $4,204,31 2.500;  determined  as  the  fiscal  year  appropria- 
tion ($4,275,000,000)  reduced  by  the  total  amount  available  tor  allotment  to  the  Commonwealths  and  Territories  under  sectk>n  2104(c)  of  the  Act 
($10,687,500)  and  amounts  tor  Special  Diabetes  Grants  ($60,000,000)  under  sections  4921  and  4922  of  BBA. 

2  Total  amount  available  for  allotment  to  the  Commonwealths  and  Territories  is  $10,687,500  (determined  as  .25  percent  of  $4,275,000,000,  the 
fiscal  year  appropriatkxi)  plus  $34,200,000  as  specified  in  section  2104(c)(4)(B)  of  the  Act. 

3  Percent  share  of  ttie  total  amount  avciilable  for  alk>tment  to  ttie  Commonwealths  ancPTerritories  is  a  specified  in  sectk>n  2104(c)  of  the  Social 
Security  Act 


IV.  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rules  are  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic  environments,  public  health 


and  safety,  other  advantages, 
distributive  impacts,  and  equity).  We 
believe  that  this  notice  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  formula  for  the  allotments  is 
specified  in  the  statute.  Since  the 
formula  is  specified  in  the  statute,  we 
have  no  discretion  in  determining  the 
allotments. 


The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  publishing  any  notice 
that  may  result  in  an  annual 
expend! tiu^  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  each  year  for  inflation)  in  any 
one  year.  Because  participation  in  the 
SQflP  program  on  the  part  of  States  is 
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voluntary,  any  payments  and 
expenditures  States  make  or  inciu"  on 
behalf  of  the  program  that  are  not 
reimbursed  by  the  Federal  government 
are  made  voluntarily.  This  notice  will 
not  create  an  unfunded  mandate  on 
States,  tribal,  or  local  governments. 
Therefore,  we  are  not  required  to 
perform  an  assessment  of  the  costs  and 
benefits  of  these  regidations. 

Under  Executive  Order  12612, 
Federalism,  we  have  reviewed  this 
notice  and  determined  that  it  does  not 
significantly  affect  States'  rights,  roles, 
and  responsibilities. 

Low-income  children  will  benefit 
from  payments  under  this  program 
through  increased  opportunities  for 
health  insurance  coverage. 

We  believe  this  notice  will  have  an 
overall  positive  impact  by  informing 
States,  the  District  of  Colimibia,  and 
U.S.  Territories  and  Commonwealths  of 
the  extent  to  which  they  are  permitted 
to  expend  funds  imder  their  child 
health  plans  using  their  FY  2001 
allotments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  00.000.  State  Children's  Health 
Insurance  Program) 

Dated:  October  10.  2000. 
Michael  M.  Hash, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Dated:  October  25,  2000. 
Donna  E.  Shalala, 
Secretory. 
[PR  Doc.  01-69  Filed  1-2-01;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-r4-83] 

Notice  Of  Submission  of  Proposed 
information  Collection  to  0MB; 
Mortgagee's  Application  for  Insurance 
Benefits  (MultHamlly  Mortgagee) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  2. 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Conmients  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2502-0419)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Exefcutive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  or  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgagee's 
Application  for  Insurance  Benefits 
(Multifamily  Mortgage). 

OMB  Approval  Number:  2502-0419. 

Form  Numbers:  HUD-2747. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
form  collects  data  required  for 
cancellation  of  multifamily  mortgage 
insurance  contracts  and  payments  of 
mortgage  insurance  premiums. 

Respondents:  Business  or  other  for- 
profit.  Federal  Government,  State,  Local, 
or  Tribal  Government. 

Frequency  of  Submission:  On 
occasion. 
Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 
HUD 


HUD-2747 


215 


.08 


18 


Total  Estimated  Burden  Hours:  18. 

Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  27,  2000. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Infonnation  Officer. 
[PR  Doc.  01-122  Filed  1-2-01;  8:45  am] 

BnXINO  COOE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-01] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  3.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifi'ord  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW..  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  niunber  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  niunbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
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SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
pubhshes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  28,  2000. 
John  0.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 

Programs. 

[FR  Doc.  01-121  Filed  1-2-01;  8:45  am) 

■LUNG  CODE  421 0-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  23,  2000.  Pursuant  to  §60.13 
of  36  C3TR  part  60,  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  1849  C  St.,  NW.,  NC:400, 
Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
January  18,  2001. 

Patrick  Andnu, 

Acting  Keeper  of  the  National  Register* 

Arizona 

Pima  County,  Todd,  Charles  S.,  House, 

11511  E.  Speedway  Blvd.,  Tucson, 

00001673. 
California 
Contra  Costa  County,  SS  Red  Oak 

Victory  (victory  ship),  1500  Doman 

Dr,  Terminal  (Jne,  Port  of  Richmond, 

Richmond,  00001674. 
Florida 
Palm  Beach  Coimty,  Pine  Ridge 

Hospital,  1401  Division  Ave.,  West 

Palm  Beach,  00001675. 
Iowa 

Cass  County,  Nishnabotna  Ferry  House, 

W.  Minnesota  St.,  Lewis,  00001676. 
Johnson  County,  Ashton,  Ned,  House, 

820  Park  Rd.,  Iowa  City,  00001677. 
Mitchell  County,  Deering,  Nathaniel 

Cobb  and  Lucetia  Baily,  House,  903 

State  St..  Osage,  00001678. 


Palo  Alto  County,  Grotto  of  the 

Redemption,  300  N.  Broadway,  West 

Bend, 00001679. 
Plymouth  County,  Reeves  Farmstead 

Historic  District,  15991  lA  60,  LeMars, 

00001680. 
Winneshiek  County,  Decorah  Woolen 

Mill,  107  Court  St.,  Decorah, 

00001681. 
Missouri 
Jackson  Coimty,  Kansas  City  Terminal 

Railway  Company  Roimdhouse 

Historic  District,  Jet.  of  27th  St.  and 

Southwest  Blvd.,  Kansas  City, 

00001682. 
New  York, 
Bronx  County,  Hertlein  and  Schlatter 

Silk  Trimmings  Factory,  454 — 464  E. 

148th  St.,  Cattaraugus  Coimty. 
St.  Stephen's  Episcopal  Church 

Complex,  109  S.  Barry  St.,  Olean, 

00001684 
Herkimer  County,  Route  29  Stone  Arch 

Bridge,  NY  29,  Middleville,  00001685. 
Madison  County,  Coolidge  Stores 

Building,  (Cobblestone  Architecture 

of  New  York  State  MPS),  US  20, 

Bouckville,  00001686. 
Montgomery  County,  Amsterdam  City 

Hall,  61  Church  St.,  Amsterdam, 

00001687. 
Niagara  County,  Niagara  Falls  City  Hall, 

745  Main  St.,  Niagara  Falls,  00001688. 
Onondaga  County,  Edwards,  O.M., 

Building,  501  Plum  St.,  Syracuse, 

00001689. 
Schuyler  Coimty,  Logan  Methodist 

Church,  Jet.  of  Cty.  Rts.  4  and  2, 

Logan,  00001690. 
Sullivan  County,  Rivoh  Theatre,  Jet.  of 

NY  42  and  Laurel  Ave.,  South 

Fallsburg,  00001691. 
Wayne  County,  Wolcott  Square  Historic 

District,  W.  Main,  Park,  and  New 

Hartford  Sts.,  Wolcott,  00001692. 
(FR  Doc.  01-49  Filed  1-2-01;  8:45  am] 

BILUNG  CODE  431»-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Wild  and  Scenic  River 
System:  Ohio;  Big  and  Little  Darby 
Creeks 

agency:  National  Park  Service,  Interior. 
ACnON:  Notice  of  correction. 

SUMMARY:  The  Federal  Register  notice 
dated  Tuesday,  November  21,  2000, 
page  69959,  was  submitted  prematurely. 
This  notice  is  hereby  cancelled. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Angle  Tomes,  Rivers,  Trails  and 
Conservation  Assistance  Program, 
National  Park  Service,  Midwest  Field 
Office,  310  West  Wisconsin  Street,  Suite 


lOOE,  Milwaukee,  Wisconsin  53202;  or 
telephone  414-297-3605. 

Dated:  December  19,  2000. 
David  N.  Given, 

Deputy  Director,  Midwest  Region. 
[FR  Doc.  01-50  Filed  1-2-01;  8:45  am] 
SaUNO  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

Federal  Land  Managers'  Air  Quality 
Related  Values  Work  Group  (FLAG) 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  final 
report. 

SUMMARY:  The  National  Park  Service,  in 
cooperation  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  U.S. 
Department  of  Agriculture  Forest 
Service,  is  announcing  the  availability 
of  the  final  FLAG  Phase  I  Report,  and 
the  accompanying  Response  to  Public 
Comments  document. 

At  the  request  of  permit  applicants 
and  State  and  Federal  permit  review 
authorities,  the  Federal  Land  Managers 
(FLMs)  (i.e..  National  Park  Service,  U.S. 
Fish  and  Wildlife  Service,  and  U.S. 
Department  of  Agriculture  Forest 
Service)  formed  the  Federal  Land 
Managers'  Air  Quality  Related  Values 
Work  Group  (FLAG)  to  develop  a  more 
consistent  approach  for  evaluating  air 
pollution  effects  on  their  resources.  The 
FLAG  effort  focused  on  how  air 
pollutants,  such  as  ozone,  particulate 
matter,  nitrogen  dioxide,  sulfur  dioxide, 
nitrates,  and  sul&tes,  could  affect  the 
health  and  status  of  resources  in  areas 
managed  by  the  three  agencies.  FLAG 
formed  subgroups  that  concentrated  on 
four  issues:  (1)  'Terrestrial  effects  of 
ozone;  (2)  aquatic  and  terrestrial  effects 
of  wet  and  diy  pollutant  deposition;  (3) 
visibility;  and  (4)  process  and  policy 
issues,  "rhe  final  report  contains  issue- 
specific  technical  and  policy  anfdyses, 
recommendations  for  evaluating  air 
quality  related  values,  and  guidelines 
for  completing  and  evduating  new 
source  review  permit  applications.  In 
developing  the  final  recommendations 
and  guidelines,  the  FLMs  considered 
public  comments  received  at  a  public 
meeting  and  during  a  90-day  public 
comment  period.  The  FLMs  have 
prepared  a  companion  report  that 
summarizes  and  responds  to  the  public 
comments  received. 

The  FLMs  recognize  that  permit 
applications  may  be  at  various  stages  of 
preparation,  and  may  be  based  on 
previous  guidance  provided  by  the 
FLMs.  Therefore,  to  "grandfather"  those 
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applications  from  the  newly 
recommended  guidance,  the  FLMs  have 
established  the  following  phase-in 
schedule  for  implementing  the  FLAG 
guidance.  The  FLMs  expect  that 
modeling  protocols  received  after  March 
1 ,  2001 ,  for  applications  to  be  submitted 
after  April  1,  2001,  follow  the 
reconmaendations  and  guidance 
provided  in  the  FLAG  report.  For 
complete  permit  applications  and 
modeling  protocols  received  after  April 
1,  2001,  the  FLMs  expect  the 
application/protocol  to  follow  the 
reconunendations  and  guidance 
provided  in  the  FLAG  report.  Please 
note  that  although  the  FLAG  report 
contains  a  wealtii  of  information  and 
will  be  a  very  useful  tool,  it  is  only 
guidance,  not  a  rule.  To  expedite  the 
FLMs'  review  of  permit  applications, 
the  FLMs  strongly  encourage  all  permit 
applicants  and  permitting  authorities  to 
prepare  and  review  new  source  permit 
applications  in  accordance  with  the 
FLAG  guidance.  To  do  otherwise  will 
likely  result  in  delays  in  the  permitting 
process. 

DATES:  The  FLMs  expect  new  complete 
permit  applications  and  modeling 
protocols  submitted  after  April  1,  2001, 
to  follow  the  recommendations  and 
guidance  provided  in  the  FLAG  report. 
This  will  facilitate  the  FLMs'  review  of 
these  applications  and  protocols. 
ADDRESSES:  A  copy  of  the  final  FLAG 
Phase  I  Report  and  the  accompanying 
Response  to  Public  Comments 
document  can  be  downloaded  from  the 
Internet  at:  http://www.aqd.nps.gov/ 
ard/flagfree/ .  A  copy  can  also  be 
obtained  fi-om  John  Bunyak,  Air 
Resources  Division,  National  Park 
Service,  P.O.  Box  25287,  Denver, 
Colorado,  80225;  e-mail: 
john_bimyak@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bunyak  at  the  above  addresses  or  by 
calling  (303)  969-2818. 

Dated:  December  20,  2000. 
Mark  Scruggs, 

Acting  Chief,  Air  Resources  Division. 
[FR  Doc.  01-51  Filed  1-2-01;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection; 
Proposed  Revisions  to  a  Currently 
Approved  Information  Collectk>n; 
Comment  Request 

agency:  Bureau  of  Reclamation, 
Interior. 


i^cnON:  Notice  of  renewal  of  a  currenUy 
approved  collection  (OMB  No.  1006- 
0005). 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Individual  Landholder's  and  Farm 
Operator's  Certification  and  Reporting 
Forms  for  Acreage  Limitation,  43  CFR 
part  426  and  43  CFR  part  428,  OMB 
Control  Number:  1006-0005.  This 
information  collection  is  required  under 
the  Reclamation  Reform  Act  of  1982 
(RRA),  Acreage  Limitation  Rules  and 
Regulations,  43  CFR  part  426,  and 
Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428.  We 
request  your  comments  on  the  revised 
RRA  forms  and  specific  aspects  of  the 
information  collection. 
DATES:  Your  written  comments  must  be 
received  on  or  before  March  5,  2001. 
ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
wiUihold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominentiy  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  copies  of  the  proposed 
revised  forms  by  writing  to  the  above 
address  or  by  contacting  Stephanie 
McPhee  at:  (303)  445-2897. 
SUPPt^MENTARY  INFORMATION: 

Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

We  made  a  few  editorial  changes  to 
the  current  RRA  forms  and  the 
instructions  to  the  forms  that  are 


designed  to  increase  the  respondents' 
understanding  of  the  forms,  instructions 
to  the  forms,  and  what  information  is 
required  to  be  submitted  with  the  forms 
to  the  districts.  The  proposed  revisions 
to  the  RRA  forms  will  be  included 
starting  in  the  2002  water  year. 

Tide:  Individual  Landholder's  and 
Farm  Opyerator's  Certification  and 
Reporting  Forms  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428. 

Abstract:  This  information  collection 
requires  certain  landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  to  complete  forms 
demonstrating  their  compliance  with 
the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
are  submitted  to  districts  who  use  the 
information  to  establish  each 
landholder's  status  with  respect  to 
landownership  limitations,  full-cost 
pricing  thresholds,  lease  requirements, 
and  other  provisions  of  Federal 
reclamation  law.  In  addition,  forms  are 
submitted  by  certain  farm  operators  to 
provide  information  concerning  the 
services  they  provide  and  the  nature  of 
their  farm  operating  arrangements.  All 
landholders  whose  entire  westwide 
landholdings  total  40  acres  or  less  are 
exempt  from  the  requirement  to  submit 
RRA  forms.  Landholders  who  are 
"qualified  recipients"  have  RRA  forms 
submittal  thresholds  of  80  acres  or  240 
acres  depending  on  the  district's  RRA 
forms  submittal  threshold  category 
where  the  land  is  held.  Only  farm 
operators  who  provide  multiple  services 
to  more  than  960  acres  held  in  trusts  or 
by  legal  entities  are  required  to  submit 
forms. 

Frequency:  Aimually. 

Respondents:  Landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  of  certain  lands  in  our 
projects,  whose  landholdings  exceed 
specified  RRA  forms  submittal 
thresholds. 

Estimated  Total  Number  of 
Respondents:  19,202. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  19,586. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,829  hours. 
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Estimated  of  Burden  for  Each  Form 


Form  hk>. 

Burden 

estimate  per 

form 

(minutes) 

Number  of 
resportdents 

Annual 
number  of 
responses 

Annual 

burden  on 

respondents 

(hours) 

Form  7-2180 

60 
45 

78 
45 
60 
46 
78 
46 
66 
60 
12 
30 
30 
78 

5,358 
537 

1,758 
40 

1,910 

113 

891 

4 

205 

1.331 

6.452 
243 
164 
196 

5,465 
548 

1,793 
41 

1.948 
115 

^ 

209 
1,358 
6.581 
248 
167 
200 

5.465 

411 

2.331 

31 

Fomi7-2180EZ „ 

Fomn  7-2181 

Form  7-2184  

Form  7-2190 

1.948 
86 

Form7-219EZ 

Form  7-2191   „ 

1.182 
3 

Form  7-2194  

Fomi7-21PE „ 

230 

Form  7-21  TRUST  

1.358 

1.316 

124 

Form7-VERIFY  „ 

Form7-21FC 

Form7-21XS 

84 

Form  7-21 FARMOP  ....; 

260 

Conunents 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  simunarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  summary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval. 

Dated:  December  18. 2000. 
Wayne  O.  Deason, 

Associate  Director,  Office  of  Policy. 
[FR  Doc.  01-22  Filed  1-2-01;  8:45  am) 

HLUNQ  CODE  431 0-HN-P 


DEPAFTTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Infonnation  Collection; 
Propoeed  Revisions  to  a  Currently 
Approved  Information  Collection; 
Comment  Request 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal  of  a  currently 

approved  collection  (OMB  No.  1006- 

0006). 

SUMIARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3501  et  seq.).  the  Bureau  of 
Reclamation  (we,  our.  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Certification  Sununary  Form,  Reporting 
Summary  Form  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428. 
OMB  Control  Number:  lOOfr-0006.  This 
information  collection  is  required  under 
the  Reclamation  Reform  Act  of  1982 
(RRA),  Acreage  Limitation  Rules  and 
Regulations,  43  CFR  part  426,  and 
Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428.  We 
request  yoiu  comments  on  the  revised 
RRA  forms  and  specific  aspects  of  the 
information  collection. 

DATES:  Your  written  comments  must  be 
received  on  or  before  March  5,  2001. 

ADDRESSES:  You  may  send  written 
comments  to  the  Biireau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-O007. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosiire,  as  allowable  by 
law.  IJF  you  wish  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  beginning  of 
yoiu-  conmient.  We  will  make  all 
submissions  irom  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  copies  of  the  proposed 
revised  forms  by  writing  to  the  above 
address  or  by  contacting  Stephanie 
McPhee  at:  (303)  445-2897. 

SUPPLEMENTARY  INFORMATION: 

Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

The  changes  made  to  the  current 
Form  7-21SUMM-C,  Form  7- 
21SUMM-R,  and  the  corresponding 
instructions,  clarify  the  completion 
instructions  for  these  forms  (for 
example,  completing  the  RRA  forms  in 
ink,  and  dating  and  initialing 
corrections).  Other  changes  to  the  forms 
and  the  corresponding  instructions  are 
editorial  in  natiu-e  and  are  designed  to 
increase  the  respondents'  imderstanding 
of  the  forms  and  the  corresponding 
instructions.  The  proposed  revisions  to 
the  RRA  forms  will  be  effective  in  the 
2002  water  year. 

Title:  Certification  Summary  Form, 
Reporting  Smnmary  Form  for  Acreage 
Limitation,  43  CFR  part  426  and  43  CFR 
part  428. 

Abstract:  These  forms  are  to  be  used 
by  district  offices  to  summarize 
individual  landholder  (direct  or  indirect 
landowner  or  lessee)  and  farm  operator 
certification  and  reporting  forms  as 
required  by  the  RRA,  43  CFR  part  426, 
and  43  CFR  part  428.  This  information 
allows  us  to  establish  water  user 
compliance  with  Federal  reclamation 
law. 

Frequency:  Annually. 

Respondents:  Contracting  entities  that 
are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  276. 
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Estimated  Number  of  Responses  per           Estimated  Total  Number  of  Annual  Estimated  Total  Annual  Burden  on 

Respondent:  1.25.                                          Responses:  3A5.  Respondents:  13.800  hams. 

,  Estimate  of  Burden  for  Each  Fonn: 

ESTIMATED  OF  BURDEN  FOR  EACH  FORM 


Form  No. 

Burden 

estimate  per 

form 

(minutes) 

Number  of 
respondents 

Annual 
number  of 
responses 

Annual 

burden  on 

respondents 

(hours) 

7-21SUMM-C  and  associated  tabulation  sheets  

40 
40 

222 

54 

1 

278 
67 

11,120 
2.680 

7-21SUMM-R  and  associated  tabulation  sheets  

Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  siunmarize  all  comments 
received  regarding  this  notice.  We  will 
publish  thai  summary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval. 

Dated:  December  18,  2000. 
Wayne  O.  Deason, 

Associate  Director,  Office  of  Policy. 
[FR  Doc.  01-23  Filed  1-2-01;  8:45  am] 

BILUNG  CODE  4310-MM-P      - 


DEPARTMENT  OF  THE  irfTERIOR 

Bureau  of  Reclamation 

Agenq^  Information  Collection 
Acth^Kles;  Proposed  New  Information 
Collection;  Comment  Request 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  proposed  new 

information  collection. 

SUMMARY:  ]n  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Bureau  of 
Reclamation  (we,  oiu:,  or  us)  intends  to 
submit  the  following  proposed  new 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Limited  Recipient  Identification  Sheet, 
Trust  Information  Sheet  for  Acreage 
Limitation,  43  CFR  part  426.  This 
information  collection  is  required  by 
provisions  under  the  Reclamation 


Reform  Act  of  1982  (RRA)  and  Acreage 
Limitation  Rules  and  Regulations,  43 
CFR  part  426.  We  request  your 
comments  on  the  proposed  RRA  forms 
and  specific  aspects  of  the  information 
collection. 

DATES:  Your  written  comments  must  be 
received  on  or  before  March  5,  2001. 
ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circimistances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  copies  of  the  proposed 
forms  by  writing  to  the  above  address  or 
by  contacting  Stephanie  McPhee  at: 
(303)  445-2897. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limited  Recipient  Identification 
Sheet,  Trust  Information  Sheet  for 
Acreage  Limitation,  43  CFR  part  426. 

Abstract:  Identification  of  limited 
recipients. 

Some  entities  that  receive 
Reclamation  irrigation  water  may 
believe  themselves  to  be  imder  the  RRA 
threshold  and  consequently,  may  not 
submit  the  appropriate  RRA  form(s). 
However,  some  of  these  entities  may  in 
fact  have  a  different  RRA  forms 
submittal  threshold  than  what  they 
believe  it  to  be  due  to  the  nimiber  of 
natural  persons  benefitting  from  each 
entity  and  the  location  of  the  land  held 


by  each  entity.  In  addition,  some 
entities  that  are  exempt  from  the 
requirement  to  submit  RRA  forms  due  to 
the  size  of  their  landholdings  may  in 
fact  be  receiving  Reclamation  irrigation 
water  for  which  the  full-cost  rate  must 
be  paid  because  the  start  of  Reclamation 
irrigation  water  deliveries  occurred  after 
October  1, 1981  [43  CFR  426.6(b)(2)]. 
The  information  obtained  through 
completion  of  the  Limited  Recipient 
Identification  Sheet  allows  us  to 
establish  entities'  compliance  with 
Federal  reclamation  law.  The  proposed 
Limited  Recipient  Identification  Sheet 
will  be  disbursed  at  our  discretion. 

Trust  Review 

We  are  required  to  review  and 
approve  all  trusts  (43  CFR  426.7(b)(2)] 
in  order  to  ensure  trusts  meet  the 
regulatory  criteria  specified  in  43  CFR 
426.7.  Land  held  in  trust  generally  will 
be  attributed  to  the  beneficiaries  of  the 
trust  rather  than  the  trustee  if  the 
criteria  are  met.  When  we  become  aware 
of  trusts  with  a  relatively  small 
landholding  (40  acres  or  less),  we  may 
extend  to  those  trusts  the  option  to 
complete  and  submit  for  our  review  the 
proposed  Trust  Information  Sheet 
instead  of  actual  trust  documents.  If  we 
find  nothing  on  the  completed, 
proposed  Trust  Information  Sheet  that 
would  warrant  the  further  investigation 
of  a  particular  trust,  that  trustee  will  not 
be  burdened  with  submitting  trust 
dociunents  to  us  for  in-depth  review. 

Frequency:  Generally,  these  forms 
will  be  submitted  once  per  identified 
entity  or  trust.  Each  year,  we  expect  new 
responses  in  accordance  with  the 
following  numbers. 

Respondents:  Entity  landholders  and 
trusts  identified  by  Reclamation  that  are 
subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  1,105. 

Estimated  Number  of  Responses  per 
Respondent:  1.0. 

Estimated  Total  Number  of  Annual 
Responses:  1,105. 

Estimated  Total  Annual  Burden  on 
Respondents:  92  hours. 

Estimate  of  Burden  for  Each  Fonn: 


9^W 


Federal  Register / Vol.  66,  No.  2 / Wednesday,  January  3,  2001 /Notices 


Estimated  of  Burden  for  Each  Form 


Form  No. 


\ 


Limited  recipient  identification  sheet 
Tnjst  information  sheet 


Burden 

estimate  per 

form 

(minutes) 


Numtjer  of 
respondents 


635 
470 


Annual 
numtier  of 
responses 


635 
470 


Annual 

burden  on 

respondents 

(hours)  ] 


53 

39 


Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  new 
collection  of  information  is  necessary 
for  the  proper  performance  of  our 
functions,  including  whether  the 
information  will  have  practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  new 
collection  of  information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Way£  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  siunmary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval. 

Dated:  December  18,  2000. 
Wayne  O.  Deason, 
Associate  Director,  Office  of  Policy. 
(FR  Doc.  01-24  Filed  1-2-01;  8:45  am] 
BNJJNG  CODE  431 0-MM-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Waterstied  Cooperative  Agreement 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  funds 
for  the  Watershed  Cooperative 
Agreement  Program. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
announcing  its  intent  to  solicit 
applications  from  eligible,  not-for-profit 
candidates  for  funding  imder  the 
Watershed  Cooperative  Agreement 
Program  to  undertake  local  acid  mine 
drainage  reclamation  projects. 
DATES:  Applications  for  the  cooperative 
agreements  should  be  submitted  to  the 
appropriate  individual  listed  imder 
ADDRESSES  AND  FURTHER  INFORMATION 


starting  January  3,  2001.  Applications 
will  be  accepted  until  all  available 
funds  have  been  awarded. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  an  application  package, 
which  includes  further  information  on 
the  program,  the  application  forms  and 
evaluation  criteria,  should  be  directed  to 
the  appropriate  Appalachian  Clean 
Streams  Coordinator:  Alabama:  Jeannie 
O'Dell,  Birmingham  Field  Office,  135 
Gemini  Circle,  Suite  215,  Homewood, 
AL  35209,  Telephone  205-290-7282, 
ext.  21;  Illinois:  Ken  Foit,  Indianapolis 
Field  Office,  Minton-Capehart  Federal 
Building,  575  N.  Pennsylvania  Street, 
Room  392,  hidianapolis,  IN  46204, 
Telephone  317-226-6166  ext  230; 
Indiana:  Michael  Kalagian,  Indianapolis 
Field  Office,  Minton-Capehart  Federal 
Building,  575  N.  Pennsylvania  Street, 
Room  392,  Indianapolis,  IN  46204, 
Telephone  317-226-6166  ext  234;  Iowa: 
Stephen  Preston,  Mid-Continent 
Regional  Coordinating  Center,  Alton 
Federal  Center,  501  Belle  Street,  Room 
216,  Alton,  IL  62002,  Telephone  618- 
463-6463  ext  120;  Kentucky:  Dave 
Beam,  Lexington  Field  Office,  2675 
Regency  Road,  Lexington,  KY  40503, 
Telephone  859-260-8400;  Maryland: 
Peter  Hartman,  Appalachian  Regional 
Coordinating  Center,  3  Parkway  Center, 
Pittsburgh,  PA  15220,  Telephone  412- 
937-2905;  Missouri:  Jeff  Gillespie,  Mid- 
Continent  Regional  Coordinating  Center, 
Alton  Federal  Center,  501  Belle  Street, 
Room  216,  Alton,  IL  62002,  Telephone 
618-463-6463  ext  128;  Ohio:  Max 
Luehrs,  Columbus  Area  Office,  4480 
Refugee  Road,  Suite  201.  Columbus,  QH 
43232,  Telephone  614-866-0578  ext. 
110;  Oklahoma:  Daniel  Trout,  Tulsa 
Field  Office,  5100  East  Skelly  Drive  S- 
550,  Tulsa,  OK  74135,  Telephone  918- 
581-6430  ext  25;  Pennsylvania:  David 
Hamilton,  Harrisburg  Field  Office,  415 
Market  Street,  Suite  3,  Harrisburg,  PA 
17ipi,  Telephone  717-782-2285; 
Tennessee:  Danny  Ellis,  Knoxville  Field 
Office,  530  Gay  Street,  Suite  500, 
Knoxville,  TN  37902,  Telephone  423- 
545-4193  ext  147;  Virginia:  Ronnie 
Vicars,  Big  Stone  Gap  Field  Office,  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Stone  Gap,  VA  24219, 
Telephone  540-523-5053;  West 
Virginia:  Rick  Buckley,  Charleston  Field 


Office,  1027  Virginia  Street  East, 
Charleston,  WV  25301,  Telephone  304- 
347-7162  ext  3024. 

SUPPLEMENTARY  INFORMATION:  For  Fiscal 
Year  2001,  OSM  expects  to  award  up  to 
2.75  million  dollars  to  eligible  not-for- 
profit  groups  to  undertake  actual 
construction  projects  to  clean  up 
streams  impacted  by  acid  mine 
drainage.  The  maximum  award  amount 
for  each  cooperative  agreement 
normally  will  be  $100,000.  The 
cooperative  agreements  will  have  a 
performance  period  of  two  years.  The 
funds  primarily  are  to  be  used  for  the 
construction  phase  of  the  project; 
however,  any  cost  (administrative  or 
construction)  associated  with  the 
completion  of  the  project  is  allowable. 
The  requested  OSM  funding  must  be  the 
final  amount  necessary  to  complete  the 
project.  There  must  be  demonstrated 
public  support  fo  the  project. 

Eligible  applicants  are  not-for-profit, 
established  organizations  with  IRS 
501(c)(3)  status.  Applicants  must  have 
other  partners,  contributing  either  the 
funding  or  in-kind  services  needed  to 
complete  the  project. 

Projects  in  the  following  States  are 
eligible:  Alabama,  Illinois,  Indiana, 
Iowa,  Kentucky,  Maryland,  Missouri, 
Ohio,  Oklahoma,  Pennsylvania, 
Tennessee,  Virginia  and  West  Virginia. 
Projects  must  meet  eligibility  criteria  for 
coal  projects  outlined  in  Section  404  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977: 

Lands  and  water  eligible  for  reclamation  or 
drainage  abatement  expenditures  under  this 
title  are  those  which  were  mined  for  coal  or 
which  were  affected  by  such  mining, 
wastebanks,  coal  processing,  or  other  coal . 
mining  processes  •   *   *  and  abandoned  or 
left  in  an  inadequate  reclamation  status  prior 
to  the  date  of  enactment  of  this  Act  (August 
3, 1977),  and  for  which  there  is  no 
continuing  reclamation  responsibility  under 
State  or  other  Federal  laws. 

The  project  must  product  tangible 
results,  e.g..  fishery  restored,  stream 
miles  improved,  educational  and 
community  benefit,  pollutants  removed 
from  the  streams.  There  must  be  a  plan 
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to  address  any  ongoing  operation/ 
maintenance  considerations. 

Two  copies  of  a  complete  application 
should  be  submitted  to  the  appropriate 
Appalachian  Clean  Streams  Coordinator 
identified  under  ADDRESSES  and 
FURTHER  INFORMATION.  Awards  are 
subject  to  the  availability  of  funds. 
Applications  will  receive  technical  and 
financial  management  reviews. 

Dated:  December  26,  2000. 

Katluine  L.  Henry, 

Acting  Director  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

(FR  Doc.  01-75  Filed  1-2-01;  8:45  am) 

BNJJNQ  COOe  43KMK-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
Federal  Water  Pollution  Control  Act 

Notice  is  hereby  given  that,  consistent 
with  the  policy  of  Section  122(d)(2)  of 
CERCLA,  42  U.S.C.  9622(d)(2),  and  28 
C.F.R.  50.7,  a  proposed  Partial  Consent 
Decree  (the  "Decree")  in  United  States 
V.  ASARCO.  et  al,  Civil  Action  No.  96- 
0122-N-EJL  was  lodged  on  December 
28,  2000,  with  the  United  States  District 
Court  for  the  District  of  Idaho.  The 
Decree  resolves  claims  by  the  United 
States  and  the  Coeur  d'Aiene  Tribe  (the 
"Tribe")  against  two  of  the  seven  named 
defendants  in  this  action.  Sunshine 
Mining  and  Refining  Company  and 
Siushine  Precious  Metals,  Inc. 
(collectively  "the  Sunshine 
defendants"),  and  potential  claims 
against  two  of  their  non-defendant 
affiliates.  Sunshine  Argentina,  Inc.,  and 
Sunshine  Exploration,  Inc. 

The  United  States'  Second  Amended 
Complaint  in  this  action  alleges  that  the 
Sunshine  defendants  and  other  mining 
companies,  including  ASARCO,  Inc., 
Hecla  Mining  Co.,  Coeur  d'Aiene  Mines, 
Inc..  and  Callahan  Mining  Co.,  are  liable 
for  past  and  futiu«  response  costs  and 
natural  resource  damages  at  the  Bunker 
Hill  Superfund  Facility  (the  "Facility") 
in  the  Coeur  d'Aiene  Basin  (the 
"Basin")  or  northern  Idaho,  under 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"),  42  U.S.C.  9607,  and 
Section  311(f)  of  the  Federal  Water 
Pollution  Control  Act  (the  'Clean  Water 
Act").  33  U.S.C.  1321(f).  Trial  on 
liability,  natiiral  resource  injury,  and 
causation  issues  is  scheduled  to  begin 
on  January  22,  2001.  On  August  23, 
2000,  however,  the  Siuishine 


defendants.  Sunshine  Argentina,  and 
Simshine  Exploration  (collectively 
"Sunshine  entities")  filed  petitions  in 
the  United  States  Bankruptcy  Court  for 
the  District  of  Delaware  for 
recorganization  under  Chapter  11  of  the 
Bankruptcy  Code.  The  proposed  Decree 
both  resolves  the  claims  pending  against 
the  Sunshine  defendants  in  the 
ASARCO  Utigation  in  Idaho  and,  when 
approved  by  the  U.S.  District  Court, 
allows  the  Sunshine  entities'  Chapter  11 
reorganization  plan  to  become  effective. 

Under  the  proposed  Decree,  the 
Sunshine  defendants  will  (1)  impose 
conservation  easements  on  certain 
environmentally-sensitive  timberlands 
in  the  Basin  and  convey  title  to  those 
lands  to  an  independent  trustee,  who 
will  later  convey  title  to  the  United 
States  or  the  Tribe  as  they  jointly 
decide;  (2)  pay  royalties  to  the  United 
States  and  the  Tribe  on  all  mining 
revenues  from  the  Simshine  defendants' 
properties  in  the  Basin,  at  rates  tied  to 
the  market  price  of  silver;  (3)  issue  to 
the  United  States  and  the  Tribe  warrants 
convertible  into  9.95  percent  of  the 
reorganized  Sunshine  Mining's  stock; 
and  (4)  perform  certain  clean  up  work 
at  the  closed  mill  structxire  at  the  Silver 
Summit  Mine  Site  owned  by  Simshine. 
The  Decree  reserves  claims  by  the 
United  States  and  the  tribe  fgr,  among 
other  things,  response  actions  on 
property  in  the  Basin  that  the  Sunshine 
entities  will  continue  to  own. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Decree  until  January  11,  2001.  This 
period  for  comments  has  been  limited  in 
order  to  allow  the  parties  to  seek  District 
Court  approval  of  die  Decree  before  the 
scheduled  start  of  trial  on  January  22, 
2001 .  Comments  should  be  addressed  to 
the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  ASARCO,  DOJ  Ref. 
#90-11-3-128/2.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  §  6973(d). 

The  proposed  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Idaho,  877 
W.  Main,  Suite  201,  Boise,  Idaho  83702 
(208)  334-1211;  and  the  Region  X  Office 
of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  A  copy  of  the 
proposed  Decree  may  also  be  obtained 
by  mail  bora  the  Consent  Decree 
Library,  P.O.  Box  7611,  Washington,  DC 
20044,  or  by  telephonic  request  to  Mr. 
Joe  Davis  at  (202)  616-7940.  In 


requesting  a  copy  of  the  Consent  Decree, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $13.50 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library, 

Bruce  S.  Gelber, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-56  Filed  1-2-01;  8:45  am] 

BtLLMG  COOC  4410-1 S-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
January  11,  2001,  and  Friday,  January 
12,  2001,  at  the  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  The  meeting  is  tentatively 
scheduled  to  begin  at  10  a.m.  on  January 
11,  and  at  9  a.m.  on  January  12. 

Topics  for  discussion  include:  issues 
in  post-acute  care;  Medicare+Choice 
payment  policies;  hospital  inpatient 
payment  issues;  updating  payments  and 
accoimting  for  new  technology  in 
traditional  Medicare;  rural  quality  of 
care;  input-price  indexes  for  all  health 
care  settings;  evaluating  Medicare's 
payment  policies;  Medicare+Choice  in 
rural  areas;  end-stage  renal  disease 
payment  policies  in  traditional 
Medicare;  beneficiary  co-insurance 
under  the  new  prospective  payment 
system  for  hospital  outpatient 
department  services;  access  to  care  in 
rural  areas;  special  payment  provisions 
for  inpatient  care  in  rural  hospitals; 
payments  to  rural  health  clinics;  and 
treatment  of  the  initial  residency  period 
for  combined  training  programs  in 
Medicare  direct  graduate  medical 
education  payments. 

Agendas  will  be  mailed  on  January  4, 
2000.  The  final  agenda  will  be  available 
on  the  Commission's  website 
(wvkrw.MedPAC.gov) 

ADDRESSES:  MedPAC's  address  is:  1730 

K  Street,  NW.,  Suite  800,  Washington, 

DC  20006.  The  telephone  number  is 

(202)  653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager,  (202) 

653-7220. 

Murray  N.  Ross, 

Executive  Director. 

(FR  Doc.  01-124  Filed  1-2-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Entergy  Nuclear  Operations,  Inc.; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64,  issued  to  Entergy  Nuclear 
Operations,  Inc.,  for  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3)  located  in  Westchester 
Coimty,  New  York. 

The  proposed  amendment  would 
constitute  a  conversion  from  the  Current 
Technical  Specifications  (CTS)  to  a  set 
of  Improved  Technical  Specifications 
(ITSs)  based  on  NUREG-1431, 
"Standard  Technical  Specifications 
(STS)  for  Westinghouse  Plants," 
Revision  1,  dated  April  1995.  NUREG- 
1431  was  developed  by  the 
Commission's  staff  through  working 
groups  composed  of  both  NRC  staff 
members  and  industry  representatives, 
and  has  been  endorsed  by  the  staff  as 
part  of  an  industry-wide  initiative  to 
standardize  and  improve  the  Technical 
Specifications  (TSs)  for  nuclear  power 
plants.  As  part  of  this  submittal,  the 
licensee  has  applied  the  criteria 
contained  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22, 1993  (58  FR  39132). 
to  the  CTS.  and,  using  NUREG-1431  as 
a  basis,  proposed  an  ITS  for  IP3.  The 
criteria  in  the  Final  Policy  Statement 
were  subsequently  added  to  10  CFR 
50.36,  "Technical  Specifications,"  in  a 
rule  change  that  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18,  1995.  The  licensee  requested  the 
conversion  amendment  in*  a  letter  dated 
December  11, 1998,  as  supplemented  on 
December  15, 1998,  May  17, 1999, 
August  16,  2000,  September  14,  2000, 
September  27,  2000,  and  November  30, 
2000. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operating 


requirement.  The  reformatting, 
reniunbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1433 
and  does  not  involve  technical  changes 
to  the  CTS.  The  proposed  changes 
include:  (a)  Providing  the  appropriate 
numbers,  etc.,  for  NUREG-1431 
bracketed  information  (information  that 
must  be  supplied  on  a  plant-specific 
basis,  and  which  may  change  from  plant 
to  plant],  (b)  identifying  plant-specie 
wording  for  system  names,  etc.,  and  (c) 
changing  NUREG-1431  section  wording 
to  conform  to  existing  licensee 
practices.  Such  changes  are 
administrative  in  natiue  and  do  not 
impact  initiators  of  analyzed  events  or 
assumed  mitigation  of  accident  or 
transient  events.  Relocated  changes  are 
those  involving  relocation  of 
requirements  and  siuveillances  for 
structiues,  systems,  components,  or 
variables  that  do  not  meet  the  criteria 
for  inclusion  in  TS.  Relocated  changes 
are  those  CTS  requirements  that  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  10  CFR 
50.36(c)(2)(ii)  and  may  be  relocated  to 
appropriate  licensee  controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  the 
attachment  of  the  licensee's  December 
11, 1998,  submittal,  which  is  entitled, 
"Application  of  the  NRC  Final  Policy 
Statement  Selection  Criteria  to  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  Technical  Specifications"  (Split 
Report)  in  Volume  1  of  the  submittal. 
The  affected  structures,  systems, 
components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  TSs  to 
administratively  controlled  docimients 
such  as  the  quality  assurance  program, 
the  final  safety  analysis  report  (FSAR), 
the  ITS  BASES,  the  Technical 
Requirements  Manual  (TRM)  that  is 
incorporated  by  reference  in  the  FSAR, 
the  Core  Operating  Limits  Report 
(COLR),  the  Offsite  Dose  Calctilation 
Manual  (ODCM),  the  Inservice  Testing 
(1ST)  Program,  or  other  licensee- 
controlled  dociunents.  Changes  made  to 
these  documents  will  be  made  pursuant 
to  10  CFR  50.59  or  other  appropriate 
control  mechanisms,  and  may  be  made 
without  prior  NRC  review  and  approval. 
In  addition  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 


not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  sfringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
STS  that  is  more  restrictive  than  the 
CTS  that  the  licensee  proposes  to  adopt 
in  the  ITS,  the  licensee  has  provided  an 
explanation  as  to  why  it  has  concluded 
that  adopting  the  more  restrictive 
requirement  is  desirable  to  ensuj«  safe 
operation  of  the  facility  because  of 
specific  design  features  of  the  plant. 

Less  restrictive  changes  are  those 
where  CTS  requirements  are  relaxed  or 
eliminated,  or  new  plant  operational 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  litUe  or  no  safety 
benefit,  their  removal  from  the  TSs  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant  specific 
basis  were  the  residt  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1431  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
is  being  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1431,  thus  paoviding  a  basis  for  the  ITS, 
or  if  relaxation  of  the  requirements  in 
the  CTS  is  warranted  based  on  the 
justification  provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
different  to  the  requirements  in  both  the 
CTS  and  the  Standard  Technical 
Specifications  (STS)  NUREG-J431. 
These  proposed  beyond-scope  issues  to 
the  ITS  conversion  are  as  follows: 
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(1)  ITS  3.3  Setpoint  and  Allowable 
Changes  Associated  with  the  Adoption 
of  the  ITS 

The  licensee  proposes  to  revise  the 
setpoints  or  allowable  values  associated 
with  power  range  flux,  pressurizer 
pressiu-e,  overtemperature  delta  T, 
overpower  deltaT,  low  reactor  coolant 
loop  flow,  high  pressiuizer  water  level, 
steam  generator  water  level, 
containment  pressure,  auto  stop  oil 
pressure,  high  steam  line  differential 

Rissiu^  and  high  steam  flow. 
2)  rrS  3.4.11  Pressurizer  Power 
erated  Relief  Valves  (PORVs) 
]'he  licensee  proposes  a  completion 
time  of  7  days  for  restoration  of  an 
inoperable  PORV  or  block  valve  as 
opposed  to  the  72  hours  specified  in  the 
STS. 

(3)  rrS  SR  3.4.14.1  Frequency  (DOC 
M.5) 

The  licensee  proposes  to  extend  the 
frequency  for  the  pressure  isolation 
valve  leakage  testing  surveillance  from 
18  to  24  months.  This  change  also 
extends  PIV  leakage  testing  from  9 
months  to  12  months. 

(4)  rrS  3.6.10,  Weld  Channel  and 
Penetration  Pressurization  System  (DOC 
L.l  andM.3) 

The  licensee  proposes  changes  to  the 
CTS  requirements  by  focusing  on 
ensuring  the  safety  function 
(containment  integrity)  at  individual 
component  level  rather  than  conducting 
repairs  to  restore  zone  operability. 

(5)  ITS  3.7.2,  Inclusion  of  Main  Steam 
Check  Valves  (DOC L.l) 

At  IP3  each  main  steam  line  has  one 
Main  Steam  Isolation  Valve  (MSIV)  and 
one  Main  Steam  Check  Valve  (MSCV). 
In  the  STS,  TS  3.7.2  conditions  address 
only  the  MSFV  operability.  The  licensee 
proposes  to  add  MSCV  operability  to 
ITS  3.7.2  Conditions,  which  requires 
certain  changes  and  additions  to  the 
Required  Actions,  beyond  those  in  the 
STS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  2.  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wrritten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board-, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particiUar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  writhout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  and  to  John  Fulton. 
Assistant  General  Counsel,  Entergy 
Nuclear  Generating  Co.,  Pilgrim  Station. 
600  Rocky  Hill  Road,  Plymouth.  MA 
02360.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  11, 1998. 
as  supplemented  on  December  15,  1998. 
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May  17, 1999.  August  16,  2000, 
September  14,  2000,  September  27, 
2000,  and  November  30,  2000,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
located  at  One  White  Flint  North.  11555 
RockvUle  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
[http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Conunission. 
George  F.  Wunder, 

Project  Manager,  Section  I,  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuciear  Reactor  Regulation. 
[FR  Doc.  01-103  Filed  1-2-01;  8:45  am] 
MJUNO  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  regulatory  guide  proposed  for  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  sta^ 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-3020 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  "Guidance  for  Implementation 
of  10  CFR  72.48,  Changes,  Tests,  and 
Experiments."  This  guide  is  beiag 
developed  to  provide  guidance  that  is 
acceptable  to  the  NRC  staff  for  licensees 
and  certificate  holders  on  their 
evaluation  of  changes  proposed  to 
facilities  or  cask  designs  licensed  under 
10  CFR  Part  72. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Doctmient  Room,  11555  Rockville  Pike, 
Rockville,  MD.  Comments  will  be  most 
helpfiil  if  received  by  January  22,  2001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 


the  availability  to  upload  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG@NRC.GOV. 
For  information  about  the  draft  guide 
and  the  related  documents,  contact  Mr. 
C.P.  Jackson  at  (301)  415-2947;  e-mail 
CPjeNRCGOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  gtiide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  ciurently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  The  PDR's  mailing 
address  is  USNRC  Public  Document 
Room,  Washington,  DC  20555;  e-mail 
<pdrdnrc.gov>.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  fax 
to  (301)  415-2289,  or  by  e-mail  to 
<DISTRIBUTION@NRC.GOV>. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them.  (5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Charles  E.  Ader, 

Director,  Program  Management,  Policy 
Development  and  Analysis  Staff,  Office  of 
Nuclear  Regulatory  Research . 

[FR  Doc.  01-102  Filed  1-2-01;  8:45  ami 

BILLING  COOe  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pn vestment  Company  Act  Release  No. 
24798:812-12230] 

Securities  Management  and  Research, 
Inc.  and  American  National  Investment 
Accounts,  Inc.;  Notice  of  Application 

December  27.  2000. 
AGENCY:  Securities  and  Exchange 
Conunission  ("Commission"). 
ACnON:  Notice  of  an  application  for  an 
order  under  sections  6(c),  12(d)(l)(J), 
and  17(b)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  exemptions 
bom  sections  12(d)(1)(A)  and  (B)  and 
17(a)  of  the  Act.  and  under  section  17(d) 


of  the  Act  and  rule  17d-l  under  the  Act 
to  permit  certain  joint  transactions. 

Summary  of  the  Application:  The 
requested  order  would  permit  certain 
registered  management  investment 
companies  to  invest  uninvested  cash  in 
an  affiliated  money  market  fund  in 
excess  of  the  limits  in  sections 
12(d)(1)(A)  and  (B)  of  the  Act. 

Applicants:  Securities  management 
and  Research,  Inc.  (the  "Adviser"), 
American  National  Investment 
Accounts,  Inc.  (the  "Fund"),  and  all 
existing  and  future  portfolios  of  the 
Fund. 

Filing  Dates:  The  application  was 
filed  on  August  17,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  22,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Applicants,  c/o  Teresa  E. 
Axelson,  Seciuities  Management  and 
Research,  Inc.,  2450  Southshore  Blvd.. 
Suite  400,  League  City,  TX  77573. 
FUR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Kashtan,  Senior  Counsel,  at 
(202)  942-0615.  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202>  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Fimd  is  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
company.  1  The  Adviser,  a  Florida 


'  Any  future  portfolio  of  the  Fund  that  may  rely 
on  the  order  in  the  futiire  will  do  so  only  in 
accordance  with  the  terms  and  conditions  of  the 
application. 
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corporation  and  a  wholly-owned 
subsidiary  of  American  National 
Insurance  Company  ("American 
National"),  is  registered  as  an 
investment  adviser  tmder  the 
Investment  Advisers  Act  of  1940.^  The 
Adviser  serves  as  the  investment  adviser 
for  the  Fund.  The  Fimd  is  the 
investment  medium  for  premium 
payments  received  by  American 
National  fi'om  the  sale  of  variable 
universal  life  insurance  and  variable 
aimuity  contracts.  The  Fimd  currently 
offers  eight  portfolios,  including  the 
Money  Market  Portfolio  (the 
"Portfolios").  The  Money  Market 
Portfolio  is  subject  to  the  requirements 
of  rule  2a-7  imder  the  Act. 

2.  Applicants  state  that  each  Investing 
Portfolio  (as  defined  below)  has,  or  may 
be  expected  to  have,  cash  that  has  not 
been  invested  in  portfolio  seciuities 
("Uninvested  Cash").  Uninvested  Cash 
may  result  fi'om  a  variety  of  sources, 
including  dividends  or  interest  received 
on  portfolio  securities,  unsettled 
securities  transactions,  strategic 
reserves,  matured  investments,  proceeds 
from  liquidation  of  investment 
securities,  dividends  payments,  or 
money  received  fi-om  investors.  A 
Portfolio  that  purchases  shares  of  the 
Money  Market  Portfolio  is  referred  to  as 
an  Investing  Portfolio. 

3.  Applicants  request  an  order  to 
permit  each  of  the  Investing  portfolios 
to  invest  their  Uninvested  Cash  in  the 
Money  Market  portfolio,  and  to  permit 
the  Money  Market  Portfolio  to  sell 
shares  to,  and  redeem  shares  from,  the 
Investing  Portfolios.  Investments  of 
Uninvested  Cash  in  shares  of  the  money 
market  Portfolio  will  be  made  only  to 
the  extent  that  such  investment  is 
consistent  with  each  investing 
Portfolio's  investment  restrictions  and 
policies  as  set  forth  in  the  Fund's 
prospectus  and  statement  of  additional 
information.  Applicants  believe  that  the 
proposed  transactions  may  reduce 
transaction  costs,  create  more  liquidity, 
increase  returns,  and  diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 


2  For  purposes  of  this  application,  the  term 
"Adviser"  includes,  in  addition  to  Securities 
Management  and  Research,  Inc..  any  other  person 
controlling,  controlled  by  or  under  common  control 
with  Securities  Management  and  Research,  Inc., 
that  acts  in  the  future  as  an  investment  adviser  for 
the  Fund. 


company's  total  assets,  or  if  such 
securities,  together  with  the  seciuities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act.  in 
pertinent  part,  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if,  and  to  the  extent 
that,  such  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l)(J)  from  the 
limitation  of  sections  12(d)(1)(A)  and  (B) 
to  permit  the  Investing  Portfolios  to 
invest  Uninvested  Cash  in  the  Money 
Market  Portfolio. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  the  Money  Market 
Portfolio  will  maintain  a  highly  liquid 
portfolio,  an  Investing  Portfolio  will  not 
be  in  a  position  to  gain  undue  influence 
over  the  Money  Market  Portfolio. 
Applicants  represent  that  the  proposed 
arrangement  will  not  result  in  an 
inappropriate  layering  of  fees  because 
shares  of  the  Money  Market  Portfolio 
sold  to  the  Investing  Portfolios  will  not 
be  subject  to  a  sales  load,  redemption 
fee,  distribution  fee  under  a  plan 
adopted  in  accordance  vfith  rule  12b-l 
under  the  Act,  or  service  fee  (as  defined 
in  rule  2830(b)(9)  of  the  National 
Association  of  Seciuities  Dealers' 
("NASD")  Conduct  Rules).  Applicants 
represent  that  the  Money  Market 
Portfolio  will  not  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Section  1 7(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  an  investment 
company  to  include,  among  others,  any 
person  directly  or  indfrectly  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  company  and  any 
investment  adviser  to  the  investment 
company.  Applicants  state  that,  because 


the  Portfolios  share  a  common 
investment  adviser,  each  Portfolio  may 
be  deemed  to  be  under  common  control 
with  each  of  the  other  Portfolios,  and 
thus  an  affiliated  person  of  each  of  the 
other  Portfolios.  As  a  result,  section 
17(a)  would  prohibit  the  sale  of  the 
shares  of  the  Money  Market  Portfolio  to 
the  Investing  Portfolios,  and  the 
redemption  of  the  shares  by  the  Money 
Market  Portfolio. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
investment  company  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
6(c)  of  the  Act  permits  the  Commission 
to  exempt  persons  or  transactions  from 
any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Portfolio  by  the  Investing 
Portfolios  satisfied  the  standards  in 
sections  6(c)  and  17(b)  of  the  Act. 
Applicants  note  that  shares  of  the 
Money  Market  Portfoho  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
and  received  for  these  shares  by  any 
other  shareholder.  Applicants  state  that 
the  Investing  Portfolios  will  retain  their 
ability  to  invest  their  Uninvested  Cash 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason. 
Applicants  also  state  that  the  Money 
Market  Portfolio  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Portfolios  if  the  Money  Market 
Portfolio's  board  of  directors  determines 
that  such  sale  would  adversely  affect  its 
portfolio  management  or  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Applicants  state 
that  each  Investing  Portfolio,  by 
purchasing  shares  of  the  Money  Market 
Portfolio,  the  Adviser,  by  managing  the 
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assets  of  the  Investing  Portfolios 
investing  in  the  Money  Market  Portfolio, 
and  the  Money  Market  Portfolio,  by 
selling  shares  to  the  Investing  Portfolios, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  arrangement  within 
the  meaning  of  section  1 7(d)  of  the  Act 
and  rule  17d-l  under  the  Act. 

8.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  tMins  of 
section  17(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 
Commission  is  to  consider  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
investment  by  the  Investing  Portfolios  in 
shares  of  the  Money  Market  Portfolio 
would  be  indistinguishable  from  any 
other  shareholder  account  maintained 
by  the  Money  Market  Portfolio  and  that 
the  transactions  will  be  consistent  with 
the  Act. 

Applicants'  Conditiaiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market 
PortfoUo  sold  to  and  redeemed  by  the 
Investing  Portfolios  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  a  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  NASD  Conduct  Rules). 

2.  Lf  the  Adviser  collects  from  the 
Money  Market  Portfolio  a  fee  for  acting 
as  its  investment  adviser  with  respect  to 
assets  invested  by  the  Investing 
Portfolios,  before  the  next  meeting  of  the 
board  of  directors  of  the  Fund  ("Board") 
is  held  for  the  purpose  of  voting  on  an 
investment  advisory  contract  imder. 
section  15  of  the  Act,  the  Adviser  will 
provide  the  Board  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  for,  or  portion  of  the 
investment  advisory  fee  under  the 
existing  advisory  agreement  attributable 
to,  managing  the  assets  of  the  Investing 
PortfbUos  that  can  be  expected  to  be 
invested  in  the  Money  Market  Portfolio. 
Before  approving  any  investment 
advisory  contract  imder  section  15,  the 
Board,  including  a  majority  of  the 
directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  shall  consider  to  what  extent, 
if  any,  the  investment  advisory  fees 
charged  to  the  Investing  Portfolios  by 
the  Adviser  should  be  reduced  to 
account  for  the  investment  advisory  fees 
indirectly  paid  by  the  Investing 
Portfolios  because  of  the  investment 


advisory  fee  paid  by  the  Money  Market 
Portfolio  to  the  Adviser.  The  minute 
books  of  the  Fund  will  record  fully  the 
factors  considered  by  the  Board  in 
approving  the  investment  advisory 
contract,  including  the  considerations  of 
the  Board  relating  to  the  advisory  fees 
referred  to  above. 

3.  Each  Investing  Portfolio  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Money  Market  Portfolio  only  to  the 
extent  that  the  Investing  Portfolio's 
aggregate  investment  in  the  Money 
Market  Portfolio  does  not  exceed  25 
percent  of  the  total  assets  of  the 
Investing  Portfolio.  For  purposes  of  this 
limitation,  each  Investing  Portfolio  will 
be  treated  as  a  separate  investment 
company. 

4.  Investment  in  shares  of  the  Money 
Market  Portfolio  will  be  in  accordance 
with  each  Investing  Portfolio's 
respective  investment  restrictions  and 
policies  as  set  forth  in  the  Fund's 
prospectus  and  statement  of  additional 
information. 

5.  Each  Investing  Portfolio  and  the 
Money  Market  Portfolio  that  may  rely 
on  the  order  will  be  advised  by  ^e 
Adviser,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser. 

6.  The  Money  Market  Portfolio  will 
not  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  01-104  Filed  1-2-01;  8:45  am] 

BHJJNG  CODE  801 0-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OINB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 


soliciting  comments  on  the  following 
collections  of  information  was 
published  on  October  2,  2000  (FR  65, 
page  58838). 

DATES:  Comments  must  be  submitted  on 
or  before  February  2,  2001.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895.     . 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Certification,  Pilots  and  Flight 
Instructors. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0021. 

Form(s):  FAA  Form  8710-1. 

Affected  Public:  Estimated  125,500 
certified  pilots. 

Abstract:  14  CFR  Part  61  prescribes 
requirements  for  pilots,  flight 
instructors,  and  ground  instructors. 
Information  collected  is  used  to 
determine  compliance  and  applicant 
eligibility. 

Estimated  Burden  Hours:  252,100 
burden  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and.Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  Collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  December 
26,  2000. 

Steve  Hopluns, 

Manager.  Standards  and  Information 

Division.  APF-100. 

(FR  Doc.  01-91  Filed  1-2-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Extension  of  the  Public 
Comment  Period  for  ttte  Chicago 
Terminal  Airspace  Project  Draft 
Environmental  Impact  Statement 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  The  Federal  Aviation 
Administration,  Great  Lakes  Region,  is 
issuing  this  notice  to  advise  the  public 
that  it  is  extending  the  public  comment 
period  for  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Chicago 
Terminal  Airspace  Project  (CTAP)  until 
February  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Annette  Davis,  Federal  Aviation 
Administration,  Great  Lakes  Region,  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  60018, 
(847) 294-8091. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  CTAP  changes  could  affect 
flights  to  and  from  airports  within  the 
Chicago  region,  including  Chicago 
O'Hare  International  Airport,  Chicago 
Midway  Airport,  Milwaukee  Mitchell 
International  Airport,  and  general 
aviation  reliever  airports.  The  changes 
proposed  by  CTAP  are  designed  to 
improve  traffic  flows  and  reduce 
airborne  and  ground  delays.  CTAP 
would  not  result  in  significant  adverse 
impacts  to  anytesource  category. 
Pursuant  to  requests  received  by  the 
public,  the  public  comment  period 
associated  with  the  CTAP  DEIS  has  been 
extended  from  January  12,  2001,  to 
February  15,  2001.  Copies  of  the  CTAP 
DEIS  are  available  at  the  following 
locations: 

State  of  Illinois 

Bensenville  Public  Library,  200  S. 

Church  Rd.,  Bensenville,  IL  60106 
Des  Plaines  Public  Library,  841 

Graceland  Ave.,  Des  Plains,  IL  60016 
Eisenhower  Public  Library,  4652  N. 

Olcott  Ave.,  Harwood  Heights,  IL 

60656 
Elk  Grove  Village  Public  Library,  1001 

Wellington  Ave.,  Elk  Grove  Village,  IL 

60007 
Elmhurst  Public  Library,  211  Prospect 

Ave.,  Ehnhurst,  IL  60126 
Franklin  Park  PubUc  Library,  10311 

Grand'Ave.,  Franklin  Park,  EL  60131 
Garfield  Ridge  Branch  Library,  6348 

South  Archer  Ave.,  Chicago,  IL  60638 
Harold  Washington  Library,  400  South 

State  St.,  5th  Floor,  Chicago,  IL  60605 


Mount  Prospect  Public  Lily-ary,  10  S. 

Emerson  St. ,  Mount  Prospect,  IL 

60056 
Northlake  Public  Library,  231  N.  Wolf 

Rd.,  Northlake,  IL  60164 
Oriole  Park  Branch  Library,  5201  N. 

Oketo  Ave.,  Chicago,  IL  60656 
Park  Ridge  Public  Library,  20  S. 

Prospect  Ave.,  Park  Ridge,  IL  60068 
Schiller  Park  Pubhc  Library,  4200  Old 

River  Rd.,  Schiller  Park,  IL  60176 

State  of  Indiana 

Lake  County  Public  Library,  1919  W. 
81st  Ave.,  Merrillville,  IN  46410-5382 

State  of  Wisconsin 

Milwaukee  Central  Public  Library,  814 
W.  Wisconsin  Ave.,  Milwaukee,  WI 
53233 

Oak  Creek  Public  Library,  8620  S. 
Howell  Ave.,  Oak  Creek,  WI  53154 

Issued  in  Des  Plaines,  Illinois,  on 
December  21,  2000. 

Denis  C.  Burke, 

Manager.  Airspace  Branch.  Air  Traffic 
Division,  Great  Lakes  Region. 
[FR  Doc.  01-90  Filed  1-2-01;  8:45  am] 
BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-491  (Sub-No.  IX)] 

R.J.  Corman  Railroad  Company/ 
Pennsyh^ania  Lines,  Inc. — 
Abandonment  Exemption — In 
Clearfield  and  Centre  Counties,  PA 

On  December  14,  2000,  R.J.  Corman 
Railroad  Company /Pennsylvania  Lines, 
hic.  (RJCP)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
imder  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  approximately  22.7  miles  of 
the  Wallaceton  Branch  in  Clearfield  and 
Centre  Counties,  PA.  The  segments  of 
the  Wallaceton  Branch  proposed  for 
abandonment  are:  (1)  The  Wallaceton 
Secondary,  between  approximately 
milepost  9.2,  near  Bigler,  and 
approximately  milepost  11.7,  near 
Wallaceton;  (2)  the  Mills  Industrial 
Track,  between  approximately  milepost 
11.2,  near  Wallaceton,  and 
approximately  milepost  24.5,  near 
Osceola  Mills;  (3)  the  Bigler  Industrial 
Track,  between  approximately  mileposts 
31.4  and  31.8;  (4)  the  Moshannon- 
Clearfield  Industrial  Track,  between 
approximately  mileposts  0.0  and  4.0;  (5) 
the  Trout  Run  Branch,  between 
approximately  mileposts  0.0  and  2.2; 
and  (6)  the  Big  Rim  Branch,  between 
approximately  mileposts  0.0  and  0.3. 
TTie  lines  traverse  U.S.  Postal  Service 


Zip  Codes  16825, 16876, 16866,  16666, 
16938, 16879, 16942, 16701,  17841,  and 
17506. 

The  lines  do  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  RJCP's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  April  3,  2001. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  23,  2001.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  tc  STB  Docket  No.  AB-491 
(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W..  Washington,  DC  20423- 
0001;  and  (2)  Kevin  M.  Sheys  and 
Edward  J.  Fishman,  Oppenheimer  Wolff 
&  Donnelly  LLP,  1350  Eye  Street,  N.W.. 
Suite  200,  Washington,  DC  20005-3324. 
Replies  to  the  RJCP  petition  are  due  on 
or  before  Jamuary  23,  2001. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (?f)2)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
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normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV." 

Decided:  December  22,  2000. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemoo  A.  Williams, 
Secretory. 
[FR  Doc.  01-27  Filed  1-2-01;  8:45  am] 

BNJJNO  CODE  491S-00-P 


DEPAFrrMENT  OF  THE  TREASURY 
Fiscal  Service 

Electronic  Authentication  Policy 

agency:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTKM:  Notice  of  publication  of  policies 

and  practices  for  the  use  of  electronic 

transactions  and  authentication 

techniques  in  Federal  payments  and 

collections. 

SUMMARY:  The  Office  of  Management 
and  Budget  (0MB),  as  part  of  its 
procedures  to  implement  the 
Government  Paperwork  Elimination  Act 
(GPEA),  directed  the  Department  of  the 
Treasury  (Treasury)  to  develop,  in 
consultation  with  Federal  agencies  and 
OMB,  policies  and  practices  for  the  use 
of  electronic  transactions  and 
authentication  techniques  in  Federal 
financial  transactions,  including 
payments  and  collections.  In  accord 
with  this  directive,  Treasury  is 
publishing  this  Electronic 
Authentication  Policy. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Grippo,  Director,  Electronic  Commerce, 
Financial  Management  Service, 
Department  of  the  Treasury,  401  14th 
Street,  S.W.,  Washington,  DC  20227, 
(202) 874-6816, 
gary.grippo@fins.treas.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Government  Paperwork  Elimination  Act 
(GPEA),  Public  Uw  105-227,  Title  XVD, 
was  signed  into  law  on  October  21, 
1998.  GPEA  requires  Federal  agencies  to 
allow  individuals  and  entities,  when 
practicable,  the  option  of  submitting 
information  to  or  transacting  business 
with  the  agency  by  electronic  means.  On 
May  2,  2000,  the  Office  of  Management 
and  Budget  (OMB)  issued  procediu-es 
and  guidelines  for  the  implementation 
of  the  Act.  65  FR  25508.  That  guidance 
directed  the  Department  of  the  Treasury 
(Treasury)  to  develop  policies  and 


practices  to  be  followed  by  agencies 
when  making  Federal  pajnoaents  and 
collections  electronically,  as  well  as 
other  financial  transactions.  In 
particular,  Treasury  was  directed  to 
address  the  authentication  of  the 
identity  of  parties  to  such  transactions, 
in  furtherance  of  the  goals  of  GPEA  in 
these  policies  and  practices. 

Pursuant  to  this  directive,  on  March 
15,  2000,  Treasury  forwarded  to  OMB 
fot  circulation  among  Government 
agencies  a  draft  policy  docimient 
outlining  the  principles  and  guidelines 
for  the  use  of  electronic  authentication 
techniques  for  Federal  payment, 
collection  and  collateral  transactions.  In 
response  to  comments  received  fi-om 
Government  agencies  on  the  draft  policy 
document.  Treasury  has  revised  the 
guidance  accordingly.  The  final  policy 
document  is  reproduced  below. 

The  most  current  version  of  the  policy 
may  be  found  on  the  Financial 
Management  Service  website  at:  http:// 
www.fms.treas.gov/eauth/index.html. 
Given  the  rapidly  changing  nature  of 
electronic  commerce,  electronic 
authentication  techniques  and  the 
related  technology  infrastructure. 
Treasury  views  this  policy  guidance  as 
a  dynamic  document  which  may  be 
revised  as  necessary,  and  will  accept 
comments  at  any  time.  Changes  to  this 
policy  will  be  published  as  Notices  in 
the  Federal  Register,  as  necessary,  and 
posted  to  the  FMS  website. 

Electronic  Authentication  Policy 
Payment,  Collection,  and  Collateral 
Transactions 

Background  Discussion 

Purpose:  This  policy  sets  forth 
principles  on  the  use  of  electronic 
authentication  techniques,  including 
digital  signatures,  for  Federal  payment, 
collection,  and  collateral  transactions 
conducted  over  open  networks  such  as 
the  Internet.  Federal  payment  and 
collection  transactions  include  all 
transactions  intended  to  effect  a  credit 
or  a  debit  to  an  account,  including 
transactions  executed  by  Non-Treasiuy 
Disbursing  Offices.  Federal  collateral 
transactions  include  all  electronic 
messages  or  instructions  to  pledge, 
deposit,  release,  or  claim  collateral  used 
to  secure  public  funds.  These  payment, 
collection,  and  collateral  transactions 
may  be  between  the  Federal 
Government  and  non-Federal  entities,  as 
well  as  transactions  between  Federal 
entities. 

Scope:  This  policy  applies  to 
applications  that  use  open  networks, 
including  the  Internet,  since  access  to 
these  networks  is  unrestricted  and 
Federal  users  and  trading  partners  must 


be  authenticated  accordingly.  This 
policy  is  not  intended  to  apply  to 
transactions  over  closed  networks,  i.e., 
legacy  financial  networks  where  the 
networking  infrastructiire  and  access  to 
it  is  owned  or  controlled  by  the 
Government,  the  Federal  Reserve,  or 
private  financial  institutions. 

Focus  is  also  placed  on  the  use  of 
public  key  cryptographic  techniques, 
which  can  provide  for  robust  electronic 
authentication,  and  on  the  manner  in 
which  Federal  agencies  must  go  about 
obtaining  public  key  digital  certificates 
for  payment,  collection,  and  collateral 
transactions.  (It  should  be  noted  that  in 
establishing  such  guidance,  our  intent  is 
not  necessarily  to  dictate  that  a 
particular  certification  authority 
provider  be  used,  but  rather  to  try  to 
follow  a  general  principle  that  offers 
agencies  some  choice,  particularly 
where  commercial  certification 
authorities  must  be  relied  upon).  In 
addition  to  public  key  cryptography,  the 
policy  covers  other  forms  of  remote 
electronic  authentication  and  electronic 
signatures,  including  but  not  limited  to 
knowledge-based  authentication 
(Personal  Identification  Numbers  (PINs) 
and  passwords)  and  biometrics. 

Goals  of  Authentication.  The  goals  of 
authentication  are  to  protect  the 
integrity  of  Federal  payment,  collection, 
and  collateral  transactions  by  (1) 
ensuring  that  transactions  are  conducted 
only  by  authorized  individuals,  (2) 
pinpointing  accountability  and  liability 
for  transactions,  (3)  providing 
assurances  to  the  public  about  the 
identity  of  Federal  servers  and  systems 
on  open  networks,  and  (4)  receiving 
assurances  about  the  identity  of 
conmiercial  servers  and  systems  on 
open  networks.  The  different  electronic 
authentication  techniques  achieve  these 
goals  with  varying  degrees  of 
robustness. 

In  addition,  the  use  of  the  Internet 
with  appropriate  electronic 
authentication  techniques  offers  new 
opportunities  to  expand  the  use  of  the 
payments  system.  For  example,  digital 
signatures  may  allow  finance  officers  to 
authorize  Automated  Clearing  House 
(ACH)  and  wire  transfer  payments  on- 
line, permitting  the  end  users  access  to 
otherwise  closed  bank  payment 
networks.  These  techniques  will  also 
permit  electronic  payments  to  be  made 
peer-to-peer  for  the  first  time,  using 
mechanisms  such  as  electronic  checks 
and  electronic  cash. 

Techniques.  Electronic  authentication 
techniques  include,  but  are  not  limited 
to,  the  following: 

•  Knowledge  based  authentication,  or 
shared  secrets,  such  as  PINs  and 
passwords; 
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•  Biometrics,  such  as  fingerprint, 
voice,  and  eye  characteristics; 

•  Secure  tokens,  such  as  smart  cards; 

•  Cryptography,  including  digital 
signatures,  challenge-response  protocols 
[e.g.,  the  "handshake"  protocol  in 
Secure  Sockets  Layer),  and  message 
authentication  codes; 

•  Digitized  signatures,  including 
digital  images  of  handwritten  signatxues 
and  signature  djmamics  (i.e., 
measurements  of  the  direction,  presstire, 
speed,  and  other  attributes  of  a 
handvmtten  signature). 

These  electronic  authentication 
techniques  provide  varying  levels  of 
sectirity  and  non-repudiation.  In 
practice,  however,  a  robust 
authentication  system  v\rill  make  use  of 
multiple  techniques  in  combination, 
such  as  the  use  of  a  PIN  to  unlock  and 
apply  a  digital  signature  private  key 
held  on  a  smart  card.  While  the  scope 
of  this  policy  is  limited  to  pajnoaent, 
collection,  and  collateral  transactions, 
these  techniques  may  be  applied  to 
other  types  of  financial  transactions 
conducted  over  open  networks,  such  as 
secure  remote  access  to  financial 
systems,  and  transmission  of  accounting 
data. 

Finally,  it  is  important  to  note  that  the 
policy  sets  forth  a  model  for 
determining  the  robustness  of  electronic 
authentication  for  particular  types  of 
transactions,  but  does  not  generally 
dictate  that  a  specific  technique  or 
system  be  used.  (The  lone  exception  to 
this  approach  is  a  requirement  for 
public  key  digital  signatures  for 
transactions  determined  to  be  in  the 
high  risk  category.)  In  this  sense,  the 
docimient  is  limited  to  policy  guidance, 
and  does  not  address  specific  constructs 
for  implementing  electronic 
authentication  techniques  or  supporting 
their  interoperability,  such  as  the 
potential  use  of  the  Federal  Bridge 
Certffication  Authority  in  support  of 
interoperating  public  key 
infrastructiires,  or  the  use  of  the  Bio  API 
specification  for  biometric 
implementations.  We  recognize, 
however,  that  as  authentication 
mechanisms  and  the  ways  in  which 
they  interoperate  mature,  it  may  be 
appropriate  to  incorporate  additional 
guidance  into  the  policy.  The  policy 
will  be  updated  as  necessary  as  such 
matters  develop. 

Electronic  Authentication  Techniques 
for  Federal  Payment,  Collection,  and 
Collateral  Transactions 

Section  1.  Title 

Use  of  Electronic  Authentication 
Techniques  for  Federal  Payment, 
Collection,  and  Collateral  Transactions 


Section  2.  Scope 

This  policy  applies  to  all  Federal 
payment,  collection,  and  collateral 
transactions,  as  defined  herein, 
conducted  over  open  networks  such  as 
the  Internet,  including  those 
transactions  executed  by  statutory  Non- 
Treasury  Disbursing  Offices  (NTDO)  and 
delegated  NTDOs. 

Section  3.  Definitions       * 

(a)  Banking  industry  standards  means 
standards  promulgated  by  the  X9 
Accredited  Standards  Conmiittee  for 
Financial  Services. 

(b)  Certificate  means  a  secure  digital 
document  that  binds  a  public 
cryptographic  key  to  a  person  (or 
organization)  in  order  to  provide  a 
measure  of  proof  that  the  person  is  who 
he  or  she  claims  to  be  in  a  transaction. 

(c)  Certification  authority  means  an 
entity  trusted  to  issue  digital 
certificates. 

(d)  Collateral  transaction  means  any 
message,  instruction,  request,  or 
authorization  that  is  intended  to  pledge, 
deposit,  move,  release,  claim,  or 
otherwise  manage  collateral  used  to 
secure  public  funds. 

(e)  Collection  means  a  transaction 
entry,  object,  or  instruction,  or  a 
transaction  request  or  authorization, 
that  is  intended  to  effect  a  credit  of 
funds  to  the  Treasury,  an  account  at  a 
Treasury  designated  depositary,  or  any 
other  account  holding  public  fimds. 

(f)  Cryptographic  credential  means  an 
electronic  dooiment  or  object 
containing  a  cryptographic  key  which 
provides  evidence  of  authority  to 
conduct  a  transaction  and/or  provides 
assurance  that  a  system  or  person  is 
what  or  who  it  claims  to  be.  A  public 
key  digital  certificate  is  an  example  of 

a  cryptographic  credential. 

(g)  Delegated  NTDO  means  a  Non- 
Treasury  Disbursing  Office  whose 
authority  to  disbiuse  public  funds  has 
been  delegated  at  the  discretion  of  the 
Treasury. 

(h)*Federa7  standards  means  Federal 
Information  Processing  Standards  (FIPS) 
promulgated  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  and 
standards  promulgated  by  the  Treasury 
Department. 

(i)  Financial  agent  means  a 
commercial  financial  institution 
designated  by  the  Treasury  to  act  as  a 
depositary  of  public  money  or  financial 
agent  of  the  Government,  under  the 
provisions  of  31  CFR  202  and  203. 

(j)  Fiscal  agent  means  a  Federal 
Reserve  Bank  designated  by  the 
Treasury  to  act  as  a  Government 
depositary  or  fiscal  agent. 

(k)  Payment  means  a  transaction 
entry,  object,  or  instruction,  or  a 


transaction  request  or  authorization, 
that  is  intended  to  effect  a  debit  of  funds 
against  the  Treasury,  an  account  at  a 
Treasury  designated  depositary,  or  any 
other  account  holding  public  funds. 

(1)  Statutory  NTDO  means  a  Non- 
Treasury  Disbursing  Office  whose 
authority  to  disburse  public  funds  is 
established  by  statute. 

(m)  Trading  partner  means  any 
individual,  business,  organization,  or 
governmental  entity  that  receives  funds 
or  collateral  from,  or  sends  funds  or 
collateral  to,  the  Federal  Government. 

Section  4.  General  Principles 

(a)  The  Secretary  of  the  Treasury  is 
responsible  for  promulgating 
govemmentwide  policies  and  practices 
on  the  use  of  electronic  authentication 
techniques,  including  techniques  that 
rely  on  public  key  certificates  and  other 
cryptographic  credentials,  to  seciu^ 
payment,  collection,  and  collateral 
transactions. 

(b)  Financial  agents.  All  financial 
agents  of  the  Treasury  which  use 
cryptographic  authentication  in  the 
conduct  of  Government  fiscal  operations 
shall  obtain  thefr  cryptographic 
credentials,  including  certification 
authority  credentials,  from  the  Treasury 
or,  at  the  discretion  of  the  Treasury, 
from  a  fiscal  agent. 

Example:  A  commercial  bank  is  designated 
to  operate  a  new  cash  concentration  system 
for  the  Treasury,  which  will  collect  hinds 
from  various  receipt  accounts  and  deposit 
them  into  the  Treasury.  The  bank  sets  up  a 
certification  authority  to  issue  certificates  to 
the  holders  of  the  receipt  accounts  so  that 
they  can  use  the  Internet  to  authorize  the 
concentration  of  their  receipts.  This  bank 
certification  authority  would  operate  under  a 
Treasury  "root"  certification  authority.  The 
Treasury  root  certification  authority  would 
issue  a  single  certificate  validating  the  agent 
bank  certification  authority  and  the  bank's 
status  as  a  designated  agent  of  the  Treasury. 
The  agent  bank  certification  authority  would 
in  turn  issue  the  end  user  certificates. 

(c)  Fiscal  agents.  Fiscal  agents  that 
use  cryptographic  authentication  in  the 
conduct  of  Government  fiscal  operations 
shall  obtain  their  cryptographic 
credentials,  including  certification 
authority  credentials,  from  the  Treasury 
or,  at  the  discretion  of  the  Treasury, 
shall  create  and  use  their  own 
cryptographic  credentials. 

(d)  NTDOs.  All  delegated  NTDOs  that 
use  ayptographic  authentication  in  the 
issuance  of  Federal  payments  shall 
obtain  their  cryptographic  credentials, 
including  certification  authority 
credentials,  fiom  the  Treasury. 
Certification  authority  credentials  may 
be  granted  in  the  form  of  a  subsidiary 
certification  authority  certificate,  a 
cross-certificate,  or  otherwise. 
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Consistent  with  this  provision, 
delegated  NTDOs  may  issue  end  user 
public  key  certificates.  Statutory  NTDOs 
which  use  cryptographic  authentication 
in  the  issuance  of  Federal  payments 
may  create  and  use  their  own 
cryptographic  credentials,  in  accordance 
Mdth  all  other  provisions  of  this  policy. 

(e)  All  electronic  authentication 
techniques  used  in  support  of  Federal 
payment,  collection,  and  collateral 
transactions  must  be  based  on  either 
Federal  standards  or  banking  industry 
standards.  To  the  extent  that  Federal  or 
banking  industry  standards  are  absent, 
the  Treasury  may  approve  the  use  of 
other  voluntary  consensus  body 
standards. 

(f)  Nothing  in  this  policy  is  intended 
to  relieve  a  Federal  agency  of  its 
responsibihty  to  comply  with  other 
Federal  systems  security  guidelines, 
including  0MB  Circulars  and  Federal 
Information  Processing  Standards,  or  to 
implement  appropriate  Internet  seciuity 
mechanisms,  such  as  firewalls  and 
intrusion  detection  programs. 

(g)  The  Fiscal  Service  of  the  Treasury, 
acting  on  behalf  of  the  Secretary  of  the 
Treasury,  is  responsible  for 
implementing  and  interpreting  this 
policy. 

Section  5.  Risk  Model 

(a)  All  pa)rment,  collection,  and 
collateral  transactions  must  be  properly 
authenticated,  in  a  manner 
conmiensurate  with  the  risks  of  the 
transaction.  For  any  given  Federal 
agency  cash  flow  or  program  (e.g., 
corporate  user  fees,  benefit  payments, 
excise  taxes,  retail  product  sales, 
investment  collateral,  etc.)  Federal 
agencies  shall  assess  overall  risk  and 
determine  the  appropriate  electronic 
authentication  technique  in  accordance 
with  the  following  risk  model. 

(1)  The  three  general  factors  used  to 
determine  the  overall  risk  of  Federal 
payment,  collection,  and  collateral 
transactions  are:  risk  of  monetary  loss, 
reputation  risk,  and  productivity  risk. 

(2)  The  risk  of  monetary  loss  is 
determined  using  a  variety  of  elements, 
including  but  not  limited  to: 

(A)  Average  dollar  value  of 
transactions. 

(B)  Loss  to  the  Government. 

(C)  Loss  to  a  consumer. 

(D)  Loss  to  a  business,  state  or  local 
government,  or  other  trading  partner. 

(E)  Rules  for  reversing  and 
repudiating  a  transactien  (e.g.,  in  the 
Uniform  Commercial  Code,  the  ACH 
rules,  the  Code  of  Federal  Regulations, 
Federal  Reserve  regulations,  Generally 
Accepted  Accounting  Principles,  or 
bank  network  operating  procediu^s). 


(F)  Body  of  law  applied  to  the 
transaction. 

(G)  Liability  for  the  transaction  [e.g., 
personal,  corporate,  insured,  or  shared). 

(3)  The  reputation  risk  to  the 
Government  in  the  event  of  a  breach  or 
an  improper  transaction  is  determined 
using  elements  such  as: 

(A)  Relationship  with  the  trading 
partner  (e.g.,  debiting  a  consumer 
accoimt  vs.  intragovemmental  payment 
between  Federal  agencies,  and 
voluntary  vs.  mandatory  transactions). 

(B)  Public  visibility  and  public 
perception  of  programs. 

(C)  History  or  patterns  of  problems  or 
abuses. 

(D)  Consequences  of  a  breach  or 
improper  transaction  (e.g.,  normal 
exception  handling  vs.  imposition  of 
penalties). 

(4)  Productivity  risk  associated  with  a 
breach  or  improper  transaction  is 
determined  using  elements  such  as: 

(A)  Time  criticality  of  transactions 
(e.g.,  entitlement  payment  vs.  contractor 
payinent). 

(B)  Scope  of  system  and  niunber  of 
transactions  (e.g.,  national  or 
governmentwide  system  vs.  localized 
system). 

(C)  Number  of  system  users  or 
dependents. 

(D)  Backup  and  recovery  procedures. 

(E)  Claims  and  dispute  resolution 
procedures. 

(b)  Assessing  the  combined  risk 
factors  (monetary  loss,  reputation  risk, 
and  productivity  risk)  determines  the 
risk  category  of  a  cash  flow,  program,  or 
system.  For  purposes  of  Federal 
payment,  collection,  and  collateral 
transactions,  there  are  four  risk 
categories:  high,  moderate,  low,  and 
negligible.  The  risk  category  indicates 
the  robustness  of  the  electronic 
authentication  technique  that  must  be 
used.  Authentication  rules  for  each  of 
the  risk  categories  are  listed  below.  Piigh 
and  moderate  risk  transactions  require 
multi-factor  authentication,  where  at 
least  two  electronic  authentication 
techniques  must  be  used  in 
combination,  such  as  digital  signature 
with  a  PIN  protecting  the  signing  key. 

(1)  High  Risk. 

(A)  Multi-factor  authentication  is 
required,  including  a  digital  signatiire. 

(B)  Private  cryptographic  keys  must 
be  generated,  stored,  and  used  in  a 
secure  cryptographic  hardware  module. 

(C)  Certification  authorities  must 
operate  under  the  Government's  direct 
policy  authority. 

(2)  Moderate  Risk. 

(A)  Multi-factor  authentication  is 
required. 

(B)  Private  cryptographic  keys  may  be 
stored  in  software. 


(C)  Certification  authorities  which  are 
under  the  policy  authority  of  a 
commercial  entity  meeting  the 
requirements  of  this  policy  may  be  used. 

(3)  Low  Risk.  Single  factor 
authentication  must  be  used,  such  as  a 
PIN  or  a  software  based  SSL  client 
certificate. 
.  (4)  Negligible  Risk.  Transactions  may 
occur  without  an  electronic 
authentication  technique. 

(c)  Federal  agencies  must  apply  the 
risk  categories,  determined  using  the 
three  risk  factors,  to  all  payment, 
collection,  and  collateral  transactions 
using  open  networks. 

(d)  In  determining  risk  categories, 
Federal  agencies  should  take  into 
account  programmatic  controls  which 
mitigate  the  intrinsic  risks  of  conducting 
transactions  over  an  open  network.  (For 
example,  a  consumer  who  submits  an 
Internet  payment  for  goods  in  a 
Government  auction  may  have  to  appear 
in  person  with  identification  to  retrieve 
the  goods.  This  may  argue  for  a  lower 
category  of  risk  for  the  Internet 
transaction.) 

(q)  The  risk  category  determined  for  a 
set  of  transactions  represents  the 
minimum  seciuity  required.  Federal 
ageiicies  may  apply  the  requirements  of 
a  higher  risk  category,  or  a  stronger 
authentication  technique,  at  their 
option.  Agencies  should  contact  Mr. 
Gary  Grippo  of  the  Financial 
Management  Service,  (202)  874-6816, 
gary.grippo@fras.treas.gov,  with  any 
questions  about  the  application  of  this 
risk-based  model. 

Section  6.  Collections  Policies 

(a)  Federal  collections  systems  and 
servers  that  cryptographically 
authenticate  themselves  to  Federal 
trading  partners  during  financial 
transactions  must  receive  their 
cryptographic  credentials  from  or 
through  the  Treasury  or  the  Treasury 
Financial  agent  that  processes  the 
collection. 

Example:  An  agency  sets  up  a  Web  site  to 
receive  credit  card  numbers  for  the  payment 
of  Rnes.  A  public  key  certificate  on  the  Web 
server  provides  citizens  with  an  assurance 
that  the  collection  Web  site  is  operated  by  the 
Federal  Goverament.  Since  this  is  a  credit 
card  collection,  the  agency  would  obtain  its 
server  certificate  from  one  of  the  Financial 
Management  Service's  designated  financial 
agent  banks  that  processes  credit  cards  and 
makes  available  to  the  agency  certificates 
from  one  or  more  commercial  or  government 
certificate  authorities.  This  financial  agent 
bank  is  the  entity  sponsoring  the  agency  into 
the  credit  card  system  and  is  liable  for  the 
agency's  transactions. 

(b)  Federal  collections  systems  and 
servers  that  cryptographically 
authenticate  themselves  to  Federal 


trading  partners  during  financial 
transactions  must  generate,  store,  and 
use  their  private  cryptographic  keys  in 
a  secure  cryptographic  hardware 
module. 

(c)  In  processing  collection 
transactions  irom  Federal  trading 
partners  that  have  a  risk  category  other 
than  "Negligible,"  Federal  agencies 
shall  only  trust  cryptographic 
credentials  issued  or  honored  by  the 
institution  that  maintains  the  trading 
partner's  transaction  accotmt,  or  issued 
hy  a  Federal  agency. 

Example:  A  small  business  goes  to  a 
Federal  Web  site  to  enroll  in  a  repayment 
program  for  a  Federal  loan.  The  business 
digitally  signs  an  electronic  form  indicating 
that  the  Federal  agency  may  initiate  ACH 
debits  against  its  bank  account  to  repay  the 
loan,  and  then  transmits  the  signed  form 
along  with  its  certificate  to  the  Federal 
agency.  The  Federal  agency  determines  that 
the  certificate  was  issued  by  an  independent 
commercial  certification  authority.  The 
Federal  agency  rejects  the  enrollment  under 
this  policy,  because  the  certification 
authority  has  no  connection  to  the 
consumer's  banJdng  relationship. 
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Dated:  December  22,  2000. 

Kenneth  R.  Papaj, 

Acting  Commissioner,  Financial  Management 
Service. 

[FR  Doc.  01-79  Filed  1-2-01;  8:45  am] 

BILLING  CODE  4S10-35-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

SutHnission  for  OiMB  Review; 
Comment  Request 

December  28,  2000. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  0MB  reviewer  hsted  and  to  the  OTS 
Clearance  Officer.  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
DATES:  Submit  written  comments  on  or 
before  February  2,  2001. 

OMB  Number:  1550-0059. 

Form  Number:  OTS  Form  1583. 


Type  of  Review:  Regular. 

Title:  Capital  Distribution. 

Description:  Provides  imiform 
treatment  for  capital  distributions  made 
by  savings  associations  held  by  holding 
companies.  Ensures  adequate 
supervision  of  distribution  of  capital  by 
those  savings  associations,  thereby 
fostering  safety  and  soundness  of  the 
thrift  industry. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  687. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Once  per 
occurrence. 

Estimated  Total  Reporting  Burden: 
2,748  hours. 

Clearance  Officer:  Ralph  E.  Maxwell, 
(202)  906-7740,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  ai^d 
Budget,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Jolin  E.  Werner, 

Director,  Information  6- Management 
Services. 

[FR  Doc.  01-123  Filed  1-2-01;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

Regulation  Y;  Docket  Nos.  R-1057  and 
R-1062;  Bank  HokJing  Companies  and 
Cltange  In  Bank  Control 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  has  adopted  a 
final  rule  that  implements  the  financial 
holding  company  provisions  of  the 
Gramm-Leach-Bliley  Act.  This  final  rule 
replaces  the  interim  rules  governing 
financial  holding  companies  that  the 
Board  adopted  previously.  The  final 
rule  describes  the  procediues  a 
domestic  bank  holding  company  and  a 
foreign  banking  organization  must 
follow  and  the  capital,  management, 
and  Community  Reinvestment  Act 
requirements  they  must  meet  in  order  to 
qualify  as  a  financial  holding  company. 
The  final  rule  also  contains  provisions 
that  apply  to  a  financial  holding 
company  that  subsequently  ceases  to 
meet  the  applicable  requirements. 

In  addition,  the  final  rule  lists  the 
activities  that  the  Gramm-Leach-Bliley 
Act  defines  as  financial  in  nature  and 
thereby  authorizes  a  FHC  to  conduct. 
The  final  rule  contains  procedures  that 
apply  to  a  financial  holding  company 
that  conducts  those  activities,  a 
procedure  that  allows  any  interested 
party  to  request  that  the  Board 
determine,  in  consultation  with  the 
Secretary  of  the  Treasury,  that 
additional  activities  are  financial  in 
nat\u«  or  incidental  to  a  financial 
activity  and  thus  permissible  for  a 
financial  holding  company,  and  a 
procediue  that  allows  a  financial 
holding  company  to  request  the  Board's 
prior  approval  to  conduct  an  activity 
that  is  complementary  to  a  financial 
activity. 

The  final  rule  also  amends  Regulation 
Y  to  define  the  term  "depository 
institution"  and  to  revise  the  existing 
definitions  of  the  terms  "well 
capitalized"  and  "well  managed,"  and 
makes  conforming  and  other  technical 
changes. 

DATES:  The  final  rule  is  effective 
February  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  Kathleen  M. 
O'Day,  Associate  General  Counsel  (202/ 
452-3786),  Ann  E.  Misback,  Assistant 
General  Counsel  (202/452-3788); 
Christopher  W.  Clubb,  Senior  Counsel 
(202/452-3904);  Kieran  J.  Fallon,  Senior 
Counsel  (202/452-5270),  or  Adrianne  G. 


Threatt,  Senior  Attorney  (202/452- 
3554),  Legal  Division;  or  Betsy  Cross, 
Deputy  Associate  Director  (202/452- 
2574),  Division  of  Banking  Supervision 
and  Regulation;  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC,  20551.  For  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD"),  contact  Janice  Simms  at  202/ 
452-4984. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Summary  of  Final 
Rule 

The  Gramm-Leach-Bliley  Act  (Pub.  L. 
106-102, 113  Stat.  1338  (1999))  ("GLB 
Act")  amended  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841  et  seq.) 
("BHC  Act")  to  allow  a  bank  holdiii^ 
company  that  elects  to  become  a  FHC  (a 
"FHC")  and  a  foreign  banking 
organization  that  elects  to  be  treated  as 
a  FHC  to  engage  in  a  broad  range  of 
financial  activities,  including  securities 
underwriting,  insurance  sales  and 
underwriting,  and  merchant  banking. 
On  January  18,  2000,  the  Board 
approved  an  interim  rule  implementing 
these  provisions  and  detailing  the 
procedures  that  allow  a  bank  holding 
company  and  foreign  banking 
organization  to  qualify  for  and  maintain 
FHC  status  (65  FR  3786  (January  25, 
2000)).  This  interim  rule  also 
enumerated  the  capital,  management, 
and  Commimity  Reinvestment  Act  (12 
U.S.C.  2901  et  seq.)  ("CRA") 
requirements  that  must  be  satisfied  in 
order  to  establish  and  maintain  FHC 
status.  On  March  15,  2000,  the  Board 
amended  the  management  criterion  and 
certain  provisions  concerning  the  FHC 
election  process  applicable  to  foreign 
banking  organizations.  (65  FR  15053 
(March  21,  2000)). 

On  March  10,  2000,  the  Board 
approved  an  additional  interim  rule 
containing  a  list  of  the  financial 
activities  that  are  permissible  for  a  FHC 
to  conduct.  This  interim  rule  also  set 
forth  the  procedures  a  FHC  must  follow 
to  engage  in  a  financial  activity;  the 
process  for  requesting  a  Board 
determination  that  an  additional  activity 
is  financial  in  nature  or  incidental 
thereto;  and  a  procediu"e  for  requesting 
the  Board's  prior  approval  to  engage  in 
an  activity  that  is  complementary  to  a 
financial  activity  (65  FR  14433  (March 
17,  2000)). 

The  interim  rules  on  elections  and 
activities  both  became  effective  on 
March  11,  2000,  the  effective  date  of  the 
GLB  Act,  so  that  qualifying  companies 
immediately  could  take  advantage  of  the 
expanded  powers  granted  by  the  statute. 
The  vast  majority  of  the  provisions  of 
the  interim  rules  were  included  in  a 


new  subpart  I  of  Regulation  Y,  entitled 
"Financial  Holding  Companies." 

The  Board  solicited  comment  on  the 
interim  rules  and  received  a  total  of  59 
public  comments  on  these  rules.  The 
commenters  included  bank  holding 
companies  and  foreign  banking 
organizations;  state  bank  supervisory 
officials;  trade  associations  representing 
the  banking,  insurance,  and  securities 
industries;  foreign  central  bemks  and 
governmental  officials;  law  firms; 
community  groups;  and  individuals. 

Many  commenters  supported  the 
Board's  interim  rules  and  commended 
the  Board  for  issuing  the  rules  swiftly 
and  using  an  easily  comprehensible 
format.  Commenters  representing  the 
interests  of  foreign  banking 
organizations  luged  the  Board  to  amend 
the  FHC  election  procedures  and 
requirements  applicable  to  those 
organizations,  including  use  of  the 
leverage  ratio  in  assessing  comparability 
of  capital,  while  domestic  organizations 
asked  the  Board  to  hold  foreign  banking 
organizations  to  the  same  requirements 
that  apply  to  U.S.  bank  holding 
companies.  Commenters  also  were 
divided  as  to  whether  the  Board  should 
retain  sections  of  the  interim  rules  that 
reserved  the  Board's  supervisory 
authority  to  impose  restrictions  on  a 
bank  holding  company  that  met  the 
statutory  criteria  to  become  a  FHC  but 
about  which  the  Board  nonetheless  had 
supervisory  concerns.  Most  comments 
regarding  this  section  asserted  that  the 
Board  did  not  have  a  statutory  basis  for 
imposing  a  requirement  on  a  company 
that  met  the  GLB  Act's  criteria  to 
become  a  FHC.  Several  commenters  also 
suggested  that  the  Board  should  not 
require  bank  holding  companies  to 
submit  supporting  information  with 
their  FHC  elections  and  that  the  Board 
should  amend  the  definition  of  the  term 
"well  managed." 

Conunenters  asked  for  guidance  about 
the  application  of  various  aspects  of  the 
rule,  including  the  interplay  between 
Regulation  Y  and  RegiJation  K  with 
respect  to  activities  conducted  abroad 
by  a  FHC  and  the  procedures  for 
requesting  to  become  a  FHC  as  part  of 
a  section  3  proposal  to  become  a  bank 
holding  company.  A  niunber  of 
commenters  suggested  that  the  Board 
allow  public  comment  on  FHC 
declarations  and  condition  the 
effectiveness  of  a  FHC  election  on 
compliance  with  CRA-related 
requirements  not  enumerated  in  the 
GLB  Act. 

After  carefully  reviewing  the  public 
comments,  the  Board  has  adopted  a 
final  rule  that  largely  incorporates  the 
framework  contained  in  the  interim 
rules.  The  Board  has  made  a  niunber  of 
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revisions  in.  response  to  the  public 
comments  as  well  as  revisions  based  on 
the  experience  of  the  Federal  Reserve 
System  in  administering  the  interim 
rules  since  March  11,  2000.  The 
suggestions  made  by  commenters,  the 
Board's  responses  thereto,  and  the 
Board's  revisions  are  discussed  in 
greater  detail  below. 

Explanation  of  Final  Rule 

SecUon  225.81— What  Is  a  FHC? 

Consistent  with  the  GLB  Act,  the 
interim  rules  defined  a  FHC  as  a  bank 
holding  company  that  meets  the 
foUowring  requirements:  (1)  The 
company  has  made  an  effective  election 
to  become  a  FHC,  and  (2)  all  depository 
institutions  controlled  by  the  bank 
holding  company  are  at  the  time  of 
election  and  remain  both  well  managed 
and  well  capitalized.'  One  commenter 
suggested  that  the  Board  allow  a  bank 
holding  company  that  controls  multiple 
banks  to  become  a  FHC  if  a  depository 
institution  representing  a  small 
percentage  of  the  company's  assets  was 
not  well  managed.  However,  the  GLB 
Act  explicitly  provides  that  a  bank 
holding  company  may  become  a  FHC 
only  if  each  depository  institution 
controlled  by  the  company  is  well 
managed,  and  the  Board  cannot  alter 
this  requirement  by  regulation. 
Accordingly,  the  Board  has  adopted 
§  225.81  of  the  interim  rule  without 
amendment. 

Definitions  of  Well  Capitalized  and  Well 
Managed 

As  noted  above,  a  bank  holding 
company  may  become  a  FHC  only  if 
each  of  its  subsidiary  depository 
institutions  is  both  well  capitalized  and 
well  managed.  The  final  rule,  like  the 
interim  rule,  provides  that  an  uninsured 
depository  institution  is  considered  well 
capitalized  if  it  meets  or  exceeds  the 
capital  ratios  that  its  appropriate 
Federal  banking  agency  has  established 
under  section  38  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831o)  ("FDI 
Act")  for  insiu«d  depository 
institutions.^ 

The  final  rule  also  amends  and 
simplifies  the  existing  definition  of 


'  Section  225.81  also  sets  forth  the  provisions  that 
apply  to  a  foreign  bank  that  controls  a  depository 
institution  in  the  United  States,  as  well  as  U.S.  bank 
holding  companies  that  control  a  foreign  bank  with 
U.S.  operations.  These  provisions  are  described  in 
more  detail  below  in  the  discussion  of  §§  225.90  to 
225.93. 

'The  final  rule  also  defines  the  term  "depository 
institution"  at  §  225. 2(t)  using  the  definition 
provided  at  section  2  of  the  BHC  Act  as  amended 
by  the  GLB  Act.  For  purposes  of  Regulation  Y.  the 
term  "depository  institution"  has  the  same  meaning 
as  in  section  3(c)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1813(c)). 


"well  managed"  in  Regulation  Y  so  that 
it  can  be  used  both  for  purposes  of 
determining  whether  expedited 
processing  of  a  bank  holding  company's 
application  is  appropriate  and  for 
determining  whether  a  bank  holding 
company  qualifies  to  be  a  FHC.  The 
final  rule  eliminates  the  requirement 
that  a  depository  institution  receive  at 
least  a  satisfactory  compliance  rating  to 
be  deemed  well  managed,  because  the 
comphance  criterion  applies  only  to  the 
availability  of  the  expedited  application 
process  and  not  to  an  organization's 
status  as  a  FHC.  The  rule  amends  the 
expedited  processing  procedures  to 
adjust  for  these  changes  and  to  provide 
that  a  bank  holding  company's 
depository  institutions  must  satisfy  a 
compliemce  requirement  for  the  bemk 
holding  company  to  qualify  for 
expedited  processing.  ^  This  revision 
does  not  change  in  any  substantive  way 
the  application  of  the  previous  well 
managed  criteria. 

The  FDI  Act  allows  the  appropriate 
Federal  banking  agency  for  a  depository 
institution  to  use  an  examination 
conducted  by  a  state  banking  agency  in 
lieu  of  a  Federal  examination,  provided 
the  state  examination  meets  the  criteria 
at  section  10(d)  of  the  FDI  Act  [see  12 
U.S.C.  1820(d)).  To  reflect  this,  the  final 
rule  dlows  the  Board  to  rely  on 
examinations  conducted  by  the 
appropriate  state  agency  where 
applicable  in  determining  whether  an 
institution  is  well  managed. 

Where  a  depository  institution  has  not 
yet  been  examined,  die  final  rule  retains 
the  provision  of  the  interim  rule  that 
allows  the  Board  to  determine  that  the 
institution  is  well  managed  after 
reviewing  the  institution's  managerial 
and  other  resources  and  consulting  with 
the  appropriate  Federal  banking  agency 
for  the  institution.  Moreover,  the  final 
rule  provides  that  a  depository 
institution  resulting  fi-om  the  merger  of 
two  or  more  well  managed  depository 
institutions  would  be  considered  well 
managed  unless  the  Board  determined 
otherwise  after  consulting  with  the 
appropriate  Federal  banking  agency. 
Commenters  supported  both  these 
provisions. 

Commenters  requested  additional 
guidance  on  whether  a  depository 
institution  would  remain  well  managed 
if  it  merged  with  an  institution  that  was 
not  well  managed.  In  these 
circumstances,  the  Board  believes  that 
the  managerial  status  of  the  combined 
institution  likely  would  depend  on  the 
particular  facts  and  circumstances. 
Accordingly,  the  final  rule  provides  that 


'  See  12  CFR  225.14  and  225.23,  as  amended  by 
this  rule. 


an  institution  resulting  horn  the  merger 
of  a  well  managed  institution  with  an 
institution  that  is  not  well  managed  or 
that  has  not  been  examined  will  be 
considered  well  managed  if  the  Board 
determines,  after  a  review  of  managerial 
and  other  resources  and  after  consulting 
the  appropriate  Federal  banking  agency, 
that  the  resulting  institution  is  well 
managed. 

Section  225.82— How  Does  a  Bank 
Holding  Company  Elect  to  Become  a 
FHC? 

Section  225.82  sets  forth  the 
procedures  that  a  bank  holding 
company  must  follow  to  elect  to  become 
a  FHC  and  describes  when  an  election 
vdll  and  will  not  become  effective.  The 
rule  allows  a  bank  holding  company  to 
elect  to  become  a  FHC  by  filing  a  simple 
declaration  with  the  appropriate  Federal 
Reserve  Bank.  The  declaration  must 
contain  a  statement  that  the  bank 
holding  company  elects  to  be  a  FHC; 
provide  the  name  and  head  office 
addresses  of  the  company  and  each  of 
the  depository  institutions  it  controls; 
certify  that  each  depository  institution 
controlled  by  the  company  is  well 
capitalized  as  of  the  date  the  company 
submits  its  declaration;  provide  the 
capital  ratios  as  of  the  close  of  the 
previous  quarter  for  each  depository 
institution  controlled  by  the  company; 
and  certify  that  each  depository 
institution  controlled  by  the  company  is 
well  managed  as  of  the  date  the 
company  submits  its  declaration.  In 
light  of  its  experience  with  declarations 
under  the  interim  rule,  the  Board  has 
amended  §  225.82  to  clarify  that  a 
declaration  is  not  deemed  complete  and 
the  30-day  processing  period  for  the 
declaration  does  not  commence  lutil 
the  declaration  contains  all  of  the 
information  required  by  §  225.82(b). 

Several  commenters  requested  that 
the  Board  eliminate  the  requirement 
that  a  declaration  include  capital  ratio 
information  because  the  Board  already 
has  access  to  capital  data  about 
depository  institutions.  However,  the 
Board  has  retained  this  requirement  for 
several  reasons.  The  Board's  experience 
administering  the  interim  rule  indicated 
that  the  capital  data  received  fit)m  bank 
holding  companies  at  times  is  different 
than  the  capital  data  otherwise  available 
to  the  Board,  particularly  in  the  weeks 
immediately  following  the  end  of  a 
quarter.  In  several  cases,  the  capital 
information  provided  by  a  bank  holding 
company  was  more  favorable  than  the 
data  otherwise  available  to  the  Board 
and  thus  resulted  in  an  effective  FHC 
election  that  the  Board's  data  alone 
would  not  have  supported.  Moreover, 
the  Board's  experience  suggests  that 
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requiring  a  bank  holding  company  to 
submit  the  capital  data  may  improve  the 
quality  of  declarations  submitted  to  the 
Board  because  it  aids  the  company  in 
determining  whether  it  can  in  fact 
certify  that  all  of  its  subsidiary 
depository  institutions  are  well 
capitalized. 

Section  225.82(f)  of  the  final  rule 
provides  that  a  bank  holding  company's 
election  to  become  a  FHC  becomes 
effective  on  the  31st  day  after  the  date 
that  the  declaration  was  received  uidess 
the  Board  notifies  the  tompany  prior  to 
that  time  the  election  is  ineffective.  The 
rule  also  provides»that  the  Board  or  the 
appropriate  Federal  Reserve  Bank 
affirmatively  may  notify  a  company  that 
its  election  is  effective  prior  to  the 
expiration  of  the  30-day  review  period. 

CRA  Requirement 

For  a  bank  holding  company's  FHC 
election  to  be  effective,  the  final  rule 
requires  the  Board  to  determine  that 
each  insured  depository  institution 
controlled  by  the  bank  holding  company 
has  achieved  a  rating  of  at  least 
"satisfactory  record  of  meeting 
community  credit  needs"  at  its  most 
recent  examination  under  the  CRA. 
Consistent  with  the  GLB  Act.  the  final 
rule  also  allows  the  Board,  when 
evaluating  the  CRA  criterion,  to  exclude 
an  insured  depository  institution  that  a 
bank  holding  company  acquired  in  the 
12  months  prior  to  submitting  its  FHC 
declaration.  To  qualify  for  this 
exclusion,  the  company  must  submit 
and  the  appropriate  Federal  banking 
agency  for  the  insured  depository 
institution  must  accept  a  plan  to  restore 
the  institution's  CRA  rating  to  a 
satisfactory  level. 

Commenters  asked  for  clarification 
about  how  the  Board  in  practice  would 
apply  the  CRA  requirement.  In 
particular,  conunenters  requested 
guidance  on  whether  a  bank  holding 
company  that  controls  an  institution 
that  has  not  been  examined  may  make 
an  effective  FHC  election.  The  GLB  Act 
states  that  the  Board  must  find  a  FHC 
election  to  be  ineffective  if  not  all  of  the 
subsidiary  insured  depository 
institutions  of  the  company  have 
achieved  at  least  a  satisfactory  CRA 
rating  at  its  "most  recent  examination." 
In  li^t  of  this  statutory  language,  the 
final  rule  allows  a  bank  holding 
company  to  qualify  as  a  FHC  if  it 
controls  an  institution  that  has  not  been 
examined  for  CRA  compliance  and  thus 
has  not  yet  achieved  any  CRA  rating, 
provided  that  the  company  meets  all 
other  applicable  criteria.  As  with  any 
other  insured  depository  institution,  if 
an  unrated  institution  does  not  achieve 
at  least  a  satisfactory  rating  at  its  next 


CRA  examination,  the  FHC  would  be 
subject  to  the  limitations  that  apply 
under  §  225.84. 

A  niunber  of  commenters  requested 
the  Board,  when  determining  whether 
the  insured  depository  institutions 
controlled  by  a  bank  holding  company 
have  met  the  CRA  requirement,  to  (1) 
publish  FHC  declarations  for  comment, 
particularly  when  the  Board  excludes  a 
recently  acquired  institution;  (2)  take 
into  account  additional  facts  related  to 
the  CRA  record  of  a  bank  holding 
company  and  the  insured  depository 
institutions  it  controls;  and  (3) 
condition  the  effectiveness  of  a  FHC 
election  on  a  company's  compliance 
with  various  CRA-related  criteria  not 
mentioned  in  the  GLB  Act. 

The  GLB  Act  establishes  the 
requirements  that  a  bank  holding 
company  must  meet  to  become  a  FHC 
and  sets  forth  a  detailed  framework  that 
limits  the  Board's  evaluation  of  the  CRA 
criterion.  The  GLB  Act  provides  that  the 
Board  must  find  a  bank  holding 
company's  election  to  be  ineffective 
only  if  all  of  the  insured  depository 
institutions  controlled  by  the  company, 
except  for  an  institution  that  qualifies 
for  the  limited  exclusion  discussed 
above,  have  not  achieved  an  overall 
CRA  rating  that  was  at  least 
satisfactory.*  The  GLB  Act  specifically 
ties  the  CRA  requirement  to  the  CRA 
examination  rating  of  each  insured 
depository  institution  and  neither 
provides  for  public  comment  on  FHC 
elections  nor  authorizes  the  Board  to 
condition  the  effectiveness  of  an 
election  based  on  the  CRA  criterion.  The 
Board  therefore  believes  that 
incorporating  the  suggestions 
mentioned  above  would  be  inconsistent 
with  the  terms  of  the  GLB  Act  and, 
accordingly,  has  not  amended  the  rule 
as  suggested. 

Proposals  To  Become  a  Bank  Holding 
Company  and  a  FHC 

The  final  rule  allows  a  company  that 
is  not  a  bank  holding  company  to 
submit  simultaneously  an  application 
under  section  3(a)(1)  of  the  BHC  Act  to 
become  a  bank  holding  company  and  a 
request  to  become  a  FHC  on 
consummation  of  that  transaction.  The 
process  applicable  to  simultaneous 
filings  to  become  both  a  bank  holding 
company  and  a  FHC  is  included  in  a 


'*  The  Board  notes  that  it  cannot  exclude  a 
recently  acquired  institution  with  a  poor  CRA  rating 
unless  the  appropriate  Federal  banking  agency  for 
the  institution  has  accepted  an  affirmative 
correction  plan  to  restore  the  institution's  CRA 
rating  to  at  least  a  satisfactory  level.  Thus,  the 
company's  CRA  correction  plan  for  the  institution 
must  be  reviewed  carefully  by  both  the  institution's 
primary  Federal  regulator  and  the  Board. 


new  §  225.82(f).  The  FHC  request  must 
(1)  state  that  the  company  seeks  to 
become  a  FHC  on  consimamation  of  its 
section  3  proposal  to  become  a  bank 
holding  company  and  (2)  certify  that 
each  depository  institution  that  would 
be  controlled  by  the  company  on 
consummation  of  the  section  3  proposal 
will  be  both  well  capitalized  and  well 
managed  on  the  date  of  consummation. 
In  order  to  coordinate  action  on  these 
two  requests,  the  final  rule  delays  the 
official  acceptance  of  the  FHC 
declaration  to  the  date  the  company 
consiunmates  its  section  3  proposal  and 
becomes  a  lawful  bank  holding 
company.  The  Board  generally  will  find 
this  declaration  effective  on  the  date  the 
company  becomes  a  bank  holding 
company  through  consummation  of  its 
section  3  proposal  to  become  a  bank 
holding  company.  However,  the  rule 
provides  that  a  declaration  will  not  be 
effective  if  the  Board  determines  that  (1) 
a  depository  institution  that  would  be 
controlled  by  the  company  on 
consummation  of  its  section  3  proposal 
is  not  both  well  capitalized  and  well 
managed;  or  (2)  any  insured  depository 
institution  to  be  controlled  by  die 
company  on  consummation  did  not 
achieve  at  least  a  satisfactory  rating  at 
its  most  recent  CRA  examination.  The 
Board  may  make  this  determination  at 
any  time  prior  to  the  date  the  company 
becomes  a  bank  holding  company. 
Unless  the  Board  determines  otherwise 
bsised  on  the  specific  facts  of  the  case, 
a  company  that  becomes  a  bank  holding 
company  by  acquiring  an  insured 
depository  institution  with  a  poor  CRA 
rating  cannot  attain  an  effective  FHC 
election  until  the  acquired  institution 
achieves  at  least  a  satisfactory  CRA 
rating. 

The  Board's  Ability  To  Take 
Supervisory  Action 

Section  225.82(d)  of  the  interim  rule 
on  elections  noted  that  the  Board 
retained  authority  to  take  supervisory 
actions  against  a  bank  holding  company 
that  had  made  an  effective  election  to 
become  a  FHC.  These  actions  could,  for 
example,  include  imposing  supervisory 
limits  on  the  activities  and  acquisitions 
of  a  FHC.  Although  one  commenter 
supported  this  provision,  several 
commenters  asserted  that  the  Board  did 
not  have  statutory  authority  to  limit  the 
operations  of  a  FHC  that  met  the 
applicable  statutory  criteria. 

Section  8  of  the  BHC  Act.  section  8  of 
the  Federal  Deposit  Insurance  Act,  and 
other  applicable  statutes  long  have 
given  the  Board  supervisory  authority  to 
restrict  the  conduct  of  bank  holding 
companies  where  necessary  or 
appropriate  to  protect  the  safety  and 
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soundness  of  depository  institutions  or 
otherwise  fiulher  the  purpose  of  Federal 
banking  laws.  Although  the  GLB  Act 
amended  several  of  these  provisions,  it 
did  not  limit  the  general  applicability  of 
the  Board's  supervisory  power  over 
bank  holding  companies  that  become 
financial  holding  companies.  Therefore, 
the  final  rule  continues  to  provide  that 
the  Board  may  take  appropriate 
supervisory  action  against  a  FHC  if  the 
Board  believes  that  tihe  company  does 
not  have  the  appropriate  financial  and 
managerial  resources  to  commence  or 
conduct  an  activity,  make  an 
acquisition,  or  retain  ownership  of  a 
company,  or  the  Board  believes  such 
action  is  appropriate  to  enforce 
applicable  Federal  law. 

Section  225.83— What  Are  the 
Consequences  of  Failing  to  Continue  To 
Meet  Applicable  Capital  and 
Management  Requirements? 

Under  the  GLB  Act,  a  FHC  is  subject 
to  special  corrective  action  requirements 
if  any  depository  institution  controlled 
by  the  company  ceases  to  be  both  well 
capitalized  and  well  managed.  Section 
225.83  of  the  rule  implements  these 
provisions. 

The  Board  received  comments  about  a 
variety  of  aspects  of  §  225.83.  Several 
commenters  requested  that  the  Board 
clarify  when  and  under  what 
circumstances  a  company  must  provide 
notice  to  the  Board  of  a  change  in  the 
capital  or  management  status  of  a 
subsidiary  depository  institution.  Some 
commenters  questioned  the  Board's 
authority  and  decision  to  require  a 
company  that  it  is  subject  to  a  corrective 
action  agreement  to  obtain  the  Board's 
prior  approval  to  engage  in  an 
additional  activity  or  acquires  shares  of 
any  company  \mder  section  4(k).  Other 
commenters  suggested  that  a  FHC 
should  be  allowed  to  acquire  an 
institution  that  is  less  than  well 
managed  without  thereafter  being 
subject  to  the  prior  approval 
requirement. 

After  carefuUy  considering  these 
comments  and  the  Board's  experience  in 
administering  the  interim  rule,  the 
Board  has  adopted  a  final  rule  that 
retains  the  substantive  provisions  of 
§  225.83.  This  final  rule  contains  the 
following  modifications. 

First,  because  a  FHC  may  have  access 
to  capital  and  managerial  data  on  its 
subsidiaries  before  die  Board  does,  the 
final  rule  requires  that  a  FHC  notify'  the 
Board  within  15  days  of  becoming 
aware  that  any  of  its  subsidiary 
depository  institutions  has  ceased  to  be 
well  capitalized  or  well  managed.  The 
Board  has  amended  §  225.83(b)  to 
provide  that  a  company  becomes  aware 


that  a  subsidiary  depository  institution 
is  not  well  capitalized  upon  the 
occurrence  of  any  material  event  that 
would  change  the  capital  category 
assigned  to  the  institution  for  purposes 
of  section  38  of  the  FDI  Act  (12  U.S.C. 
1831o).  These  are  the  same  events  that 
would  trigger  a  depository  institution  to 
provide  notice  to  its  appropriate  Federal 
banking  agency  imder  the  prompt 
corrective  action  rules  (see,  e.g.,  12  CFR 
208.42(b)  and  (c)).  A  company  is 
deemed  to  become  aware  that  a 
subsidiary  depository  institution  is  no 
longer  well  managed  at  the  time  the 
depository  institution  receives  vmtten 
notice  from  its  appropriate  Federal 
banking  agency  that  either  the 
institution's  composite  rating  or 
management  rating  is  not  at  least 
satisfactory.  The  final  rule  also  provides 
that  this  notice  may  come  from  the  state 
banking  agency  in  an  examination 
conducted  in  accordance  with  section 
10(d)  ofdie  FDI  Act. 

As  noted  above,  the  GLB  Act 
specifically  authorizes  the  Board  to 
impose  limitations  on  the  conduct  or 
activities  of  a  company  that  is  subject  to 
a  corrective  action  agreement  if  the 
Board  believes  that  such  limitations  are 
appropriate  under  the  circumstances 
and  consistent  with  the  purposes  of  the 
BHC  Act.  The  Board  believes  it  is 
appropriate  and  consistent  with  the 
purposes  of  the  BHC  Act  to  require  a 
FHC  that  ceases  to  meet  applicable 
capital  and  management  standards  to 
obtain  the  Board's  approval  prior  to 
conducting  any  of  the  activities  that  are 
newly  authorized  for  FHCs  by  the  GLB 
Act.  This  allows  the  Board  to  assure  that 
the  FHC  is  not  inappropriately  diverting 
resources  from  improving  the  condition 
of  its  subsidiary  depository  institutions. 
It  also  recognizes  that  the  new  powers 
and  streamlined  review  process 
contained  in  the  GLB  Act  were  intended 
to  be  available  only  to  companies  that 
maintain  strong  capital  and 
management  at  their  subsidiary 
depository  institutions.  For  these 
reasons,  the  final  rule  retains  the  prior 
approval  requirement  for  companies 
subject  to  a  corrective  action  agreement. 

The  Board  may  determine  to  grant 
approval  to  engage  in  additional 
activities  on  a  general  basis  or  only  on 
a  transaction-by-transaction  basis  as 
appropriate,  given  the  circumstances 
that  caused  the  FHC  to  fail  to  meet  the 
well  capitalized  and  well  managed 
requirements.  For  example,  the  Board 
has  given  general  approval  to  a  FHC  that 
controlled  only  well  capitalized  and 
well  managed  institutions  and  then 
acquired  a  relatively  small  troubled 
institution  and  immediately  developed 


a  plan  to  improve  the  condition  of  the 
troubled  institution. 

The  final  rule  retains  the  requirement 
that  a  company  that  received  notice 
from  the  Board  that  one  or  more  of  its 
subsidiary  depository  institutions  is  not 
both  well  capitalized  and  well  managed 
execute  an  agreement  with  the  Board  to 
comply  with  the  capital  and 
management  requirements  applicable  to 
financial  holding  companies  (a 
"corrective  action  agreement").  This 
corrective  action  agreement  must  be 
executed  writhin  45  days  of  the 
company's  receipt  of  the  notice  or  such 
additional  time  as  the  Board  may  allow 
if  a  company  requests  an  extension  of 
time,  must  explain  the  actions  the 
company  will  take  to  correct  all  areas  of 
noncompliance  and  the  time  fiame 
within  which  each  action  will  be  take, 
must  provide  any  other  information  the 
Board  may  require,  and  must  be 
acceptable  to  die  Board. 

If  a  company  subject  to  a  corrective 
action  agreement  does  not  cause  all  of 
its  subsidiary  depository  institutions  to 
be  well  capitalized  and  well  managed 
within  180  days  (or  such  other  time  as 
the  Board  may  permit)  of  receiving 
notice  of  a  deficiency  from  the  Board, 
the  Board  may  order  the  company  to 
divest  ownership  or  control  of  any 
depository  institution  the  company 
owns  or  controls.  The  GLB  Act  and  the 
final  nde  state  that  a  company  may 
comply  with  a  Board  order  to  divest  by 
ceasing  to  engage  in  any  activity  that 
may  be  conducted  only  under  sections 
4(k),  4(n),  or  4(o)  of  die  BHC  Act.s 

Section  225.84— What  Are  the 
Consequences  of  Failing  To  Maintain  a 
Satisfactory  or  Better  Rating  Under  the 
Community  Reinvestment  Act  at  All 
Insured  Depository  Institution 
Subsidiaries? 

The  GLB  Act  requires  the  Board  to 
prohibit  a  FHC  from  engaging  in  or 
acquiring  control  of  a  company  engaged 
in  any  new  activity  imder  sections  4(k) 
and  4(n)  of  the  BHC  Act  if  any  insured 
depository  institution  controlled  by  the 
FHC  has  received  a  rating  of  less  than 
"satisfactory  record  of  meeting 
community  credit  needs"  in  its  most 
recent  CRA  examination.  Section  225.84 
implements  this  provision  by  providing 
that  the  statutory  prohibitions  apply 


^  The  interim  rule  provided  that  a  company  could 
choose  to  comply  with  an  order  to  divest  by  ceasing 
to  engage  in  any  activity  that  would  not  be 
permissible  for  a  bank  holding  company  under 
section  4(c)(8)  of  the  BHC  Act.  The  Board  has 
changed  the  statutory  reference  in  order  to  clarify 
that  a  company  that  complies  with  a  divestiture 
order  by  ceasing  to  engage  in  certain  activities  may 
continue  to  engage  in  any  conduct  permissible  for 
a  bank  holding  company  under  section  4(c|.  not  just 
the  conduct  permitted  by  section  4(c)(B). 
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upon  receipt  by  the  FHC  of  notice  that 
any  subsidiary  insured  depository 
institution  has  received  a  less-than- 
satisfactory  CRA  rating. 

Section  225.84  provides  that  a  FHC 
receives  notice  of  a  less-than- 
satisfactory  CRA  rating  when  (1)  an 
insured  depository  institution 
controlled  by  the  FHC  receives  written 
notice  from  its  appropriate  Federal 
banking  agency  that  the  institution  has 
received  a  less-than-satisfactory  CRA 
performance  rating  at  its  most  recent 
examination;  or  (2)  the  FHC  receives 
written  notice  from  the  Board  that  an 
insured  depository  institution  it 
controls  has  received  such  a  rating.  The 
prohibitions  imposed  by  §  225.84 
remain  in  effect  until  each  insured 
depository  institution  controlled  by  the 
FHC  has  received  at  least  a  satisfactory 
CRA  rating  at  its  most  recent 
examination. 

The  Board  also  has  considered  the 
applicability  of  the  CRA  provisions  to 
the  situation  in  which  a  FHC  acquires 
an  insured  depository  institution  with  a 
poor  CRA  rating.  The  terms  of  the  GLB 
Act  require  that  the  Board  apply  the 
prohibitions  if  "any  insured  depository 
institution  subsidiary  of  such  FHC 
*   *   *  has  received  in  its  most  recent 
examination  under  the  CRA  a  rating  of 
less  than  'satisfactory  record  of  meeting 
commimity  credit  needs.' "  The  Board 
believes  that  this  language  is  best  read 
to  apply  only  when  an  insured 
depository  institution  receives  a  less- 
than-satisfactory  CRA  rating  while  it  is 
under  the  control  of  the  FHC*  A  FHC 
is  responsible  for  the  CRA  rating  of  an 
insured  depository  institution  only  if 
the  FHC  controlled  the  institution 
diuing  the  period  that  the  examination 
occurs.  Moreover,  it  would  discourage 
FHCs  with  well  rated  institutions  from 
acquiring  and  correcting  poorly  rated 
institutions  if  a  penalty  were  imposed 
on  the  FHC  immediately  upon  acquiring 
the  poorly  rated  institution.  The  Board 
believes  that  there  are  strong  public 
benefits  in  allowing  a  bank  holding 
company  with  a  proven  CRA 
performance  record  at  its  existing 
insured  depository  institutions  to 
acquire  a  poorly  rated  insured 
depository  institution. 

Accordingly,  the  final  rule  retains  the 
provisions  of  the  interim  rule  that 
provide  that  the  CRA  prohibitions  apply 
to  a  FHC  when  an  insured  depository 


»  Moreover,  although  the  GLB  Act  requires  the 
Board  to  impose  prohibitions  on  the  activities  and 
acquisitions  of  a  FHC  if  an  insured  depository 
institution  of  the  FHC  has  received  a  less-than- 
satisfactory  rating  at  its  most  recent  CRA 
examination,  the  statute  does  not  enumerate  a 
specific  procedure  or  time  frame  within  which  the 
Board  must  implement  this  requirement. 


institution  that  is  controlled  by  the  FHC 
receives  notice  from  the  appropriate 
Federal  banking  agency  that  the  insiu'ed 
depository  institution  has  received  a 
less-than-satisfactory  CRA  rating.  This 
notice  typically  will  occur,  if  at  all,  at 
the  first  CRA  examination  after  the 
poorly  rated  insured  depository 
institution  is  acquired  by  the  FHC.  If  the 
institution  does  not  achieve  at  least  a 
satisfactory  CRA  rating  at  its  first  CRA 
examination  following  the  acquisition, 
the  prohibitions  would  apply  to  the 
FHC.  This  interpretation  is  consistent 
with  the  provision  of  the  GLB  Act  that 
allows  the  Board  when  evaluating  a 
FHC  election  to  exclude  the  poor  rating 
of  any  institution  acquired  by  the 
company  within  the  preceding  12 
months. 

The  Board  will  monitor  the  FHCs 
progress  in  addressing  the  CRA 
performance  of  any  recently  acquired 
insured  depository  institution  and 
reserves  the  right  also  to  provide  notice 
that  the  CRA  prohibitions  apply  if  the 
FHC  is  not  taking  appropriate  action  to 
improve  the  insured  depository 
institution's  CRA  performance. 

TTie  rule  states  that  a  FHCs  ability  to 
engage  in  certain  activities  is  not 
affected  while  the  prohibitions  are  in 
effect.  First,  consistent  with  the  GLB 
Act,  a  FHC  that  notified  the  Board  it  was 
engaged  in  merchant  banking  or 
insurance  company  investment 
activities  prior  to  the  time  one  of  its 
subsidiary  insiu^d  depository 
institutions  received  a  less-than- 
satisfactory  CRA  rating  may  continue  to 
make  investments  in  the  ordinary 
course  of  conducting  such  investment 
activities.  Second,  a  FHC  may  engage  in 
activities  and  make  acquisitions  under 
section  4(c){8}  of  the  BHC  Act,  subject 
to  the  applicable  notice  and  approval 
requirements. 

Section  225.85 — Is  Notice  To  or 
Approval  From  the  Board  Required 
Prior  to  Engaging  in  a  Financial 
Activity? 

Section  225.85  of  the  final  nde 
generally  permits  a  FHC  to  commence 
any  financial  activity  or  acquire  control 
of  a  company  engaged  exclusively  in 
one  or  more  financial  activities  without 
the  Board's  prior  approval.^  The  final 
rule  specifically  provides  that  a  FHC 
may  conduct  any  financial  activity 
either  in  the  United  States  or  abroad, 


subject  to  the  laws  of  the  jurisdiction  in 
which  the  activity  is  conducted. 

Consistent  with  the  GLB  Act,  §  225.85 
of  the  final  rule  provides  that  a  FHC 
must  obtain  prior  Board  approval  to 
acquire  more  than  5  percent  of  the 
shares  of  a  savings  association.  In 
addition,  for  the  reasons  explained 
above,  the  rule  notes  that  the  Board,  in 
the  exercise  of  its  supervisory  authority, 
may  require  a  FHC  to  obtain  prior  Board 
approval  to  engage  in  or  acquire  a 
company  engaged  in  a  financial  activity. 
In  each  of  these  cases,  the  final  rule 
adopts  the  provisions  of  the  interim  rule 
with  only  minor,  technical  revisions. ^ 

Section  225.85(a)(3)  of  the  interim 
rule  also  allowed  a  FHC  to  control  or 
acquire  more  than  5  percent  of  the 
voting  shares  of  a  financial  company 
that  engaged  in  limited  nonfinancial 
activities  if  certain  conditions  were  met, 
including  the  condition  that  the 
acquired  company  be  substantially 
engaged  in  activities  that  are 
permissible  for  a  FHC.  The  Board  has 
revised  this  provision  in  several 
respects  in  light  of  its  experience 
administering  the  interim  rule.  First,  the 
Board  has  clarified  that  the  acquired 
must  be  substantially  engaged  in 
activities  that  are  financial  in  nature, 
incidental  to  a  financial  activity,  or 
otherwise  permissible  for  a  FHC  under 
section  4(c)  of  the  BHC  Act.^  The  final 
rule  provides  that  a  company  generally 
is  considered  to  be  ."substantially 
engaged"  in  permissible  activities  if  at 
least  85  percent  of  the  company's 
consolidated  total  annual  gross  revenues 
and  85  percent  of  the  company's 
consolidated  total  assets  are  attributable 
to  the  conduct  of  financial  and 
incidental  activities  and  other  activities 
that  are  permissible  under  section  4(c) 
of  the  BHC  Act. 

Although  a  FHC  may  acquire  any 
percentage  of  shares  or  control  of  a 
company  engaged  in  limited 
impermissible  activities,  the  FHC  need 
only  provide  a  post-transaction  notice 
under  §  225.87  if  such  an  acquisition 
results  in  control  of  the  company.  The 
final  rule  continues  to  require  that  the 
FHC  conform,  terminate,  or  divest  all  of 


'The  term  "financial  activities"  refers  to 
activities  that  have  been  determined  to  be  financial 
in  nature  or  incidental  to  a  financial  activity  either 
by  the  GLB  Act  or  by  the  Board  in  consultation  with 
tiie  Secretary  of  the  Treasury.  A  list  of  financial 
activities  is  included  at  §  225.86  of  the  rule. 


»  For  example,  the  rule  rJarifies  that  a  FHC  must 
obtain  prior  Board  approval  to  acquire  control  or 
more  than  5  percent  of  the  shares  of  a  company  that 
owns,  operates,  or  controls  a  savings  association. 

'Complementary  activities  are  subject  to  prior 
approval  on  a  case-by-case  basis  under  section  4(j) 
of  the  BHC  Act  and,  therefore,  a  company  engaged 
in  complementary  activities  generally  could  not  be 
acquired  using  the  post-transaction  notice 
procedure.  Consequently,  complementary  activities 
have  not  been  included  for  the  purpose  of 
determining  whether  a  company  with  mixed 
activities  meets  the  requirement  that  it  be 
substantially  engaged  in  permissible  activities  for 
FHCs. 
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the  acquired  companies  impermissible 
activities  within  two  years  of  the 
acquisition.  A  conunitment  to  terminate 
impermissible  activities  is  unnecessary, 
because,  under  the  final  rule  as  written, 
an  acquisition  woidd  be  imauthorized  if 
the  activities  of  the  company  are  not 
conformed  to  Regulation  Y  within  two 
years  of  the  acquisition. 

Section  225.86— What  Activities  Are 
Permissible  for  a  FHC? 

Section  225.86  of  the  nde  provides  a 
list  of  the  activities  that  the  GLB  Act 
defines  as  financial  in  nature  and  thus 
permissible  for  a  FHC  to  conduct 
directly  or  indirectly. 

Activities  Previously  Determined  To  Be 
Closely  Related  to  Banking 

Subsection  (a)(1)  permits  a  FHC  to 
conduct  any  activity  that  the  Board  had 
determined  by  regidation  or  order  prior 
to  November  12,  1999,  to  be  so  closely 
related  to  banking  as  to  be  a  proper 
incident  thereto  imder  section  4(c)(8)  of 
the  BHC  Act.  These  activities  are  listed 
in  §  225.28  of  Regulation  Y,  and  the  rule 
incorporates  these  activities  through  a 
cross-reference  to  that  section. 

Subsection  (a)(2)  specifically  lists 
each  of  the  activities  the  Board 
approved  by  order  as  closely  related  to 
banking  prior  to  November  12, 1999, 
and  provides  a  citation  to  the  most 
recent  or  the  most  comprehensive  Board 
order  concerning  the  activity.  These 
activities  are:  Providing  adininistrative 
and  other  services  to  mutual  funds; 
owning  shares  of  a  securities  exchange; 
providing  employment  histories  to  tidrd 
parties;  check  cashing  and  wire 
transmissions  services;  providing  notary 
public  services,  selling  postage  stamps 
and  postage-paid  envelopes;  providing 
vehicle  registration  services,  and  selling 
public  transportation  tickets  and  tokens 
in  connection  with  ofi^ering  banking 
services;  and  real  estate  title  abstracting. 
The  interim  rule  on  activities  also 
authorized  financial  holding  companies 
to  act  as  a  certification  authority  for 
digital  signatures.  The  final  rule  clarifies 
that  this  activity  includes  authenticating 
the  identity  of  persons  conducting 
financial  and  nonfinancial  transactions 
abroad,  which  is  consistent  with  the 
scope  of  activities  approved  by  the 
relevant  Board  order  {See  Bayerische 
Hypo-und  Vereinsbank  AG,  et  al,  86 
Federal  Reserve  Bulletin  56  (2000)). 

Financial  holding  companies  that 
engage  in  any  activity  piusuant  to 
paragraph  (a)  must  conduct  the  activity 
in  accordance  with  the  terms  and 
conditions  contained  in  Regulation  Y 
and  the  Board's  orders  authorizing  the 
activity,  unless  such  terms  and 


conditions  are  modified  by  the  Board.  i° 
Some  commenters  requested  that  the 
Board  amend  the  rule  to  include  a 
description  of  the  conditions  and 
limitations  governing  the  conduct  of 
each  activity  listed  in  subsection  (a). 
The  Board  notes  that  the  conditions  and 
limits  governing  the  activities  listed  in 
subsection  (a)  are  set  forth  in  §  225.28  of 
RegiUation  Y  or  in  the  orders  referenced 
in  §  225.28(a)(2),  and  the  Board  believes 
that  adding  a  list  of  conditions  and 
limitations  to  the  nde  would  lengthen 
the  rule  without  significantiy  facilitating 
compliance  with  it.  Where  companies 
have  questions  concerning  the 
conditions  or  limitations  applicable  to 
an  activity,  the  company  may  contact 
the  Board  or  appropriate  Reserve  Bank. 

Activities  Usual  in  Connection  With  the 
Transaction  of  Banking  Abroad 

The  GLB  Act  also  defined  as  financial 
in  natiu«  any  activity  that  the  Board  had 
determined  by  regidation  in  effect  on 
November  11,  1999,  to  be  usual  in 
connection  with  the  transaction  of 
banking  or  other  financial  operations 
abroad  [see  12  CFR  211.5(d)). 
Subsection  (b)  lists  the  three  activities 
that  the  Board  had  determined  to  be 
usual  in  connection  with  the  transaction 
of  banking  abroad  that  are  not  otherwise 
defined  as  financial  in  natiu«  by  other 
provisions  of  the  GLB  Act.  These 
activities  are  management  consulting 
(beyond  that  which  is  allowed  under 
§  225.28  and  incorporated  by  reference 
at  section  225.86(a)(1));  operating  a 
travel  agency  in  coimection  with  the 
offering  of  financial  services;  and 
organizing  and  sponsoring  a  mutual 
fimd.^'  These  activities  must  be 
conducted  in  accordance  with  the 


'"The  Board  by  order  has  authorized  bank 
holding  companies  under  section  4(c)(8)  to 
undervtrrite  and  deal  in  bank-ineligible  securities 
provided  that  the  company  does  not  derive  more 
than  25  percent  of  its  revenues  from  such  activities. 
See  j.P.  Morgan  S-  Co..  Incorporated.  75  Federal 
Reserve  Bulletin  192  (1989).  The  list  in  subsection 
(a)(2)  does  not  include  underwriting  and  dealing  in 
bank-ineligible  securities,  however,  because 
financial  holding  companies  may  conduct  these 
activities  under  section  4(k)(4)(E)  of  the  BHC  Act 
without  regard  to  the  25-percent  revenue  limit. 
Some  commenters  requested  that  the  Board  also 
remove  the  25-percent  revenue  limit  applicable  to 
the  conduct  of  securities  underwriting  and  dealing 
activities  by  bank  holding  companies  under  section 
4(c)(8)  of  the  BHC  Act.  In  the  GLB  Act.  Congress 
authorized  only  those  bank  holding  companies  that 
meet  the  capital,  management  and  CRA  standards 
applicable  to  financial  holding  companies  to  engage 
in  expanded  securities  activities.  The  Board  does 
not  believe  at  this  time  that  it  would  be  appropriate 
to  allow  bank  holding  companies  that  do  not  meet 
these  standards  to  engage  in  expanded  securities 
activities. 

"  Section  4(k)(4)(G)  and  the  rule  do  not  authorize 
a  FHC  to  engage  in  activities  that  the  Board 
authorized  a  bank  holding  company  to  provide  in 
individual  orders  issued  under  section  4(c)(13)  of 
the  BHC  Act. 


limitations  set  forth  in  Regidation  K 
regarding  the  scope  and  conduct  of  the 
activity.  12 

The  GLB  Act  authorizes  financial 
holding  companies  to  conduct  the 
activities  listed  at  §  211.5(d)  of 
Regulation  K  that,  prior  to  the  GLB  Act, 
a  bank  holding  company  coidd  conduct 
abroad.  One  commenter  stated  that  the 
activity  list  at  §  225.86(b)  should 
include  "commercial  and  other  banking 
activities,"  which  is  the  activity 
described  at  §  211.5(d)(1)  of  Regulation 
K.  As  a  general  matter,  the  GLB  Act  was 
intended  to  expand  the  range  of 
nonbanking  activities  that  a  FHC  could 
conduct  and  was  not  meant  to  affect  the 
provisions  of  the  BHC  Act  relating  to  the 
conduct  of  banking  activities. 
Specifically,  the  GLB  did  not  amend  the 
prior  approval  requirement  at  section  3 
of  the  BHC  Act  that  governs  the 
acquisition  by  a  bank  holding  company, 
including  a  ¥HC,  of  a  domestic  bank. 
The  Board  therefore  believes  that  the 
GLB  Act  did  not  authorize  a  FHC  to 
conduct  commercial  and  other  banking 
activities  in  the  United  States  by  using 
the  post-transaction  notice  procedure.  In 
addition,  the  Board  believes  that  a 
FHCs  acquisition  of  a  foreign  bank 
shoidd  continue  to  be  subject  to  the 
procedures  set  forth  in  Regulation  K  in 
order  to  ensure  that  the  Board  fulfills  its 
responsibilities  as  home  coimtry 
supervisor  in  relation  to  international 
expansion  of  U.S.  banking 
organizations,  consistent  with  the 
standards  established  by  the  Basel 
Committee  on  Banking  Supervision 
(Basel  Conunittee).  Accordingly,  the 
Board  has  not  included  commercial  and 
other  banking  activities  on  the  activities 
Ust  at  §  225.86  that  may  be  conducted 
by  using  the  post-transaction  notice 
procedure. 

Other  Activities  Defined  as  Financial  in 
Nature  by  the  GLB  Act 

In  addition  to  authorizing  activities 
that  the  Board  previously  has 
authorized  a  bank  holding  company  to 
conduct,  the  GLB  defines  several  other 
activities  as  financial  in  nature.  These 
activities,  which  are  listed  at  sections 
4(k)(4)(A)-(E),  (H),  and  (I)  of  the  BHC 
Act,  include  acting  as  principal,  agent  or 
broker  in  the  sale  of  insurance  products 
(including  annuities  and  reinsurance 
products);  underwriting,  dealing  in,  and 
making  a  market  in  securities  without 
any  Umitation  on  revenues  that  can  be 
derived  from  bank  ineligible  securities; 
and  merchant  banking  an  insurance 


"  As  discussed  more  thoroughly  below,  the 
notice  procedures  in  Regulation  K  do  not  apply  to 
activities  that  are  conducted  under  section  4(k)(4) 
of  the  BHC  Act  and  Regulation  Y. 
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company  Investment  activities. 
Subsection  225.86(c)  provides  that  a 
FHC  may  engage  in  any  activity  set  forth 
in  the  above-referenced  sections  of  the 
BHC  Act.  These  activities  must  be 
conducted  in  accordance  with 
applicable  restrictions  and  limitations 
contained  in  the  GLB  Act  and  any 
implementing  regulations  or 
supervisory  guidance  adopted  by  the 
Board." 

Several  commenters  on  the  interim 
rule  requested  that  the  Board  amend 
section  225.86  to  eliminate  cross 
references  to  the  GLB  Act  and  other 
sections  of  Regulation  Y  and  to  provide 
a  complete  description  of  each  activity 
permissible  for  a  FHC,  including  the 
conditions  and  limitations  applicable  to 
that  activity.  The  Board  believes  the 
activities  incorporated  in  the  rule  by 
reference  are  easily  located  elsewhere  in 
the  Board's  Regulation  Y  and  the  BHC 
Act,  and  that  including  the  requested 
provisions  in  the  rule  wotild  lengthen 
the  nde  without  adding  a  commensurate 
level  of  convenience.  Accordingly,  the 
Board  has  not  included  the  requested 
provisions  in  the  final  rule.  The  Board 
has,  however,  prepared  a  single  list  of 
all  activities  permitted  under  section 
225.86  that  may  be  obtained  from  the 
Reserve  Banks. 

The  GLB  Act  directs  the  Board,  by 
regulation  or  order,  to  define  the  extent 
to  which  three  activities  listed  in 
section  4(k)(5)  are  financial  in  nature  or 
incidental  to  a  financial  activity.  The 
Board  anticipates  proposing  a  rule  to 
implement  section  4(k)(5)  in  the  near 
future. 

The  GLB  Act  also  permits  the  Board, 
in  consultation  with  the  Secretary  of  the 
Treasiuy,  to  determine  that  additional 
activities  not  listed  in  section  225.86  are 
financial  in  natiue  of  incidental  thereto. 
In  this  regard,  the  Board  recently 
determined  by  rule  that  acting  as  a 
finder  is  an  activity  that  is  incidental  to 
a  financial  activity  (see  65  FR  80735 
(December  22,  2000)).  The  Board  also 
has  requested  comment  on  a  proposal  to 
allow  FHCs,  as  an  activity  that  is 
complementary  to  a  financial  activity,  to 
invest  in  companies  engaged  in  certain 
data  processing  and  Internet-related 
activities  (see  65  FR  80384  (December 
21,  2000)). 

Interplay  Between  §225.86  and  Other 
Authorities 

Although  the  Board  is  not  listing  each 
limitation  and  condition  that  applies  to 


the  activities  described  at  §  225.86,  the 
Board  believes  that  some  general 
guidance  on  the  how  the  limitations 
apply  is  warranted  in  light  of  a  niunber 
of  public  comments  and  informal 
inquiries  received  by  Board  staff  on  this 
subject.  As  the  Board  previously  has 
indicated  in  connection  with  issuing  the 
interim  rules,  the  various  sections  that 
authorize  activities  for  bank  holding 
companies  and  financial  holding 
companies,  most  notably  sections 
4(c)(8),  4(c)(l3),  and  4(k),  remain 
separate  sources  of  authority  under 
which  a  FHC  may  engage  in  various 
activities.  If  an  activity  is  listed  in  more 
than  one  provision  of  section  4,  the  FHC 
may  choose  to  conduct  the  activity 
under  any  applicable  provision,  subject 
only  to  the  procedures  and  limitations 
that  the  chosen  soince  of  authority 
imposes  on  the  activity. 

For  example,  a  FHC  that  wishes  to 
engage  in  seciuities  underwriting  could 
choose  to  conduct  that  activity  under 
section  4(c)(8).  If  it  chose  that  soxux;e  of 
authority,  the  FHC  would  be  required  to 
obtain  prior  Board  approval  under 
subpart  C  of  Regulation  Y  and  would  be 
required  to  conduct  the  imderwriting 
activity  subject  to  the  revenue 
restrictions  and  other  limitations 
applicable  to  securities  underwriting 
activities  conducted  under  section 
4(c)(8).  Alternatively,  a  FHC  could 
engage  in  seciuities  underwriting  under 
section  4(k)(4)(E),  in  which  case  only  a 
post-transaction  notice  would  be 
required  and  the  limitations  of  section 
4(c)(8)  would  not  apply  to  the  activity. 

As  discussed  above,  the  final  rule 
states  that  a  FHC  may  conduct  any 
activity  listed  at  §  225.86  either  in  the 
United  States  or  abroad  using  the  post- 
transaction  notice  procedure.'*  As  with 
the  conduct  of  financial  activities  in  the 
United  States,  the  limitations  that  apply 
to  an  activity  conducted  abroad  by  a 


''  For  example,  the  Board,  in  conjunction  with 
the  Secretary  of  the  Treasury,  adopted  and 
requested  public  comment  on  an  interim  rule 
implementing  the  merchant  banking  investment 
provisions  of  the  GLB  Act.  See  65  FR  16460  (March 
28.  2000). 


•«  The  GLB  Act  states  that  a  FHC  may  conduct  in 
the  United  States  those  activities  previously 
authorized  by  the  Board  at  $  21 1 .5(d)  of  Regulation 
K  (emphasis  added).  The  Board  has  received  several 
inquiries  as  to  whether  a  FHC  also  may  conduct 
these  activities  outside  the  United  States  using  the 
post-transaction  notice.  The  GLB  Act  generally 
intended  to  authorize  FHCs  to  conduct  all  of  the 
activities  it  defined  as  financial  in  nature  in  the 
United  and  abroad  using  the  streamlined  procedure. 
Moreover,  all  but  the  three  Regulation  K  activities 
listed  separately  at  §  225.S6(b)  have  been  authorized 
in  the  same  form  under  Regulation  Y.  The 
preexisting  Regulation  Y  activities  authorized  for 
FHCs  do  not  have  the  "in  the  United  States" 
reference  and  may  be  conducted  abroad  using  the 
streamlined  procedure.  The  Board  has  determined, 
as  reflected  in  this  final  rule,  that  no  regulatory 
purpose  would  be  served  by  requiring  a  FHC  to 
follow  the  more  restrictive  Regulation  K  procedures 
to  conduct  the  remaining  three  listed  activities 
abroad.  An  FHC  therefore  may  conduct  all  activities 
listed  at  $  225.86  either  in  the  United  States  or 
abroad  usiag  the  post-transaction  notice  procedure. 


FHC  depend  on  the  legal  authority 
under  which  the  FHC  conducts  the 
activity.  If  the  FHC  conducts  an  activity 
abroad  under  section  4(c)(13)  of  the 
BHC  Act  as  implemented  by  §  211.5(d) 
of  Regulation  K,  all  the  requirements 
and  investment  limitations  described  in 
§  211.5  would  apply.  If,  however,  a  FHC 
conducts  an  activity  listed  at  4(c)(13) 
abroad  using  section  4(k)(4)(G)  of  the 
BHC  Act,  which  incorporates  by 
reference  the  activities  authorized  by 
the  Board  imder  section  4(c)(13),  the 
Regulation  K  general  consent 
procedures  and  investment  limitations 
do  not  apply. 

Section  225.87^Is  Notice  to  the  Board 
Required  After  Engaging  in  a  Financial 
Activity? 

Section  225.87(a)  of  the  final  rule 
describes  when  a  FHC  must  provide 
notice  to  the  Board  after  commencing  or 
acquiring  a  company  engaged  in  a 
permissible  financial  activity.  As  a 
general  matter,  the  final  rule  states  that 
a  FHC  may  engage  in  any  activity  listed 
in  §  225.86  by  providing  the  appropriate 
Reserve  Bank  with  a  notice  within  30 
days  of  commencing  the  activity  or 
acquiring  control  of  a  company  engaged 
in  the  activity.  The  interim  rule 
provided  that  this  notice  coiUd  take  the 
form  of  a  letter  that  contained 
information  about  the  activity 
conunenced  and  the  company  that 
conducts  it.  In  response  to  public 
comments  and  to  ensine  that  the  post- 
transaction  notices  contain  the  basic 
information  necessary  for  the  Board  to 
monitor  a  FHCs  activities,  the  Board 
has  designated  forms  that  domestic  and 
foreign  financial  holding  companies 
must  use  to  satisfy  the  post-transaction 
notice  requirement.^^  The  authorized 
form  requires  limited  information  about 
the  activity  commenced  or  the  company 
acquired,  as  well  as  information  about 
the  location  of  the  company  conducting 
the  activity  and  its  status  within  the 
FHCs  organization  structxne'.  The 
appropriate  form  for  submitting  the 
post-transaction  notice  may  be  obtained 
from  any  Federal  Reserve  Bank  or  bom 
the  Board. 

Section  225.87(b)  of  the  final  rule 
ouUines  the  exceptions  imder  which 
post-transaction  notice  is  not  required  to 
engage  in  an  activity  or  make  an 
acquisition.  Consistent  with  the  GLB 
Act,  no  notice  is  required  in  connection 
with  the  acqtiisition  of  shares  of  a 
company  if  the  FHC  would  not  control 


>'  Domestic  financial  holding  companies  should 
use  the  FR  Y-6A,  which  soon  will  be  replaced  by 
the  FR  Y-10,  and  foreign  banking  organizations 
should  use  the  FR  Y-7A,  which  soon  will  be 
replaced  by  (he  FR  Y-IOF. 
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the  company  after  the  acquisition.  The 
final  rule  retains  this  provision. 

The  rule  also  provides  that  a  FHC  that 
properly  has  notified  the  appropriate 
Federal  Reserve  Bank  that  the  FHC  is 
engaged  in  securities  imderwriting  and 
dealing,  merchant  banking,  or  insurance 
company  investment  activities  generally 
is  not  required  to  provide  an  additional 
post-transaction  notice  when  the  FHC 
makes  particular  investments  in  the 
I  ordinary  of  course  of  conducting  those 
activities.  Notwithstanding  this 
exception  for  individual  investments, 
investments  in  more  than  5  percent  of 
the  shares,  assets,  or  other  ownership 
interests  of  a  company  that  have  a  cost 
that  exceeds  the  lesser  of  5  percent  of 
the  FHCs  Tier  I  capital  or  $200  million 
must  be  reported  under  §  225.87.  In 
response  to  comments  that  the 
provisions  of  the  interim  rule  on 
activities  related  to  merchant  banking 
investments  were  difficult  to 
imderstand,  the  Board  has  restructured 
those  provisions  to  explain  more 
succinctiy  when  notice  is  and  is  not 
required  for  individual  merchant 
banking  investments. 

The  final  rule  also  adds  a  new 
exception  at  §  225.87(b)(2)  to  the  general 
post-transaction  notice  requirement. 
This  new  section  provides  that  a  FHC 
that  has  submitted  a  post-transaction 
notice  in  connection  with  a  particular 
financial  activity  is  not  required  to 
submit  an  additional  notice  under  this 
section  to  commence  the  activity  de 
novo  through  any  other  authorized 
subsidiary  of  the  FHC  without  providing 
additional  notice  under  §  225. 87(a). '^ 
This  exception  applies  only  if  the  FHC 
already  controls  the  company  through 
which  the  activity  will  be  commenced, 
and,  thus,  the  acquisition  by  a  FHC  of 
control  of  a  company  engaged  in  a  listed 
activity  does  not  qualify  for  this 
exception.  In  addition,  this  new 
exception  is  not  available  if  the  Board, 
in  the  exercise  of  its  supervisory 
authority,  informs  the  FHC  that  notice  is 
required  for  the  commencement  de  novo 
of  a  financial  activity. 

Section  225.88 — How  To  Request  the 
Board  To  Determine  That  an  Activity  Is 
Financial  in  Nature  or  Incidental  to  a 
Financial  Activity? 

Under  the  GLB  Act,  the  Board,  in 
consultation  with  the  Secretary  of  the 


i«  One  commenter  stated  that  a  FHC  should  be 
allowed  to  commence  the  same  financial  activity  in 
different  subsidiaries  using  different  sources  of 
authority.  As  discussed  above,  some  activities  are 
authorized  by  more  than  one  source  of  authority.  A 
FHC  therefore  may  commence  the  same  activity  in 
different  subsidiaries  using  different  sources  of 
authority  in  accordance  with  the  procedures 
applicable  to  the  chosen  authority. 


Treasury,  may  expand  the  list  of 
activities  that  are  permissible  for  a  FHC 
by  determining  that  an  additional 
activity  is  financial  in  native  or 
incidental  to  a  financial  activity.  Section 
225.88  permits  a  FHC  or  other  interested 
party  to  request  such  a  determination. 

The  rule  provides  that  a  request  for  a 
determination  that  an  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity  must  identify  and 
define  the  activity  for  which  a 
determination  is  sought,  explain  in 
detail  why  the  activity  should  be 
considered  financial  in  nature  or 
incidental,  and  provide  information 
supporting  the  requested  determination 
and  any  other  information  requested  by 
the  Board.  The  rule  requires  the  Board 
to  provide  the  Secretary  of  the  Treasury 
a  copy  of  the  request  and  consult  with 
the  Secretary  in  accordance  with  section 
4(k)(4)(2)  of  die  BHC  Act.  The  rule  also 
allows  the  Board,  after  consultation 
with  the  Secretary,  to  publish  a 
description  of  the  proposal  in  the 
Federal  Register  with  a  request  for 
public  conunent.  The  Board  will 
attempt  to  make  a  final  decision  on  a 
request  filed  under  §  225.88  within  60 
days  of  completion  of  both  the 
consultative  process  and  the  public 
comment  period,  if  any. 

Like  the  interim  rule,  §  225.88  of  the 
final  rule  also  allows  a  FHC  to  request 
an  advisory  opinion  fitim  the  Board 
regarding  the  scope  an  activity  already 
determined  to  be  financial  and  listed  in 
§  225.86.  Such  a  request  must  be  in 
writing  and  provide  a  detailed 
description  of  the  activity,  product,  or 
service  about  which  the  company  is 
inquiring,  an  explanation  supporting  an 
interpretation  regarding  the  scope  of  the 
permissible  financial  activity,  and  any 
other  information  required  by  the  Board. 
The  Board  will  respond  to  a  requester 
within  45  days  of  receiving  a  complete 
written  request. 

Several  commenters  suggested  that 
the  Board,  without  waiting  for  a  specific 
request,  evaluate  whether  an  activity  is 
financial  in  nature  or  incidental  to  a 
financial  activity  if  another  Federal 
banking  agency  has  authorized  or 
authorizes  depository  institutions  under 
its  supervision  to  conduct  the  activity. 
The  GLB  Act  allows  the  Board  at  its 
own  initiative  to  propose  authorizing  an 
additional  activity.  In  this  regard,  the 
Board  anticipates  monitoring 
developments  in  the  banking  and 
financial  services  industries  in  order  to 
identify  new  activities  that  might  be 
considered  financial  in  nature  or 
incidental  thereto.  However,  the  Board 
does  not  believe  it  is  appropriate  to 
propose  as  financial  in  nature  or 
incidental  all  activities  that  another 


Federal  banking  agency  may  have 
authorized.  The  standards  the  Board 
must  consider  when  authorizing  a 
financial  activity  under  the  GLB  Act 
may  differ  from  the  standards  governing 
the  authorization  of  new  activities 
under  other  Federal  banking  laws.  In 
light  of  these  differences,  the 
requirement  that  the  Board  consult  with 
the  Secretary  of  the  Treasury  in 
connection  with  financial  activities,  and 
the  potential  impact  of  new  activities  on 
the  depository  institution  subsidiaries  of 
financial  holding  companies,  the  Board 
believes  that  it  is  important  to  evaluate 
each  activity  authorized  by  another 
Federal  banking  agency  on  a  case-by- 
case  basis  before  proposing  that  the 
financial  holding  companies  be  allowed 
to  conduct  the  activity. 

Section  225.89 — How  To  Request 
Approval  To  Engage  in  an  Activity  That 
Is  Complementary  to  a  Financial 
Activity? 

The  Board  has  adopted  without 
amendment  §  225.89  as  originally 
proposed.  This  section  includes  a 
procedure  for  a  FHC  to  obtain  the 
Board's  prior  approval  to  engage  in 
activity  that  the  company  believes  is 
complementary  to  a  financial  activity  in 
which  the  company  is  engaged. 
Generally,  such  a  request  must  identify 
the  proposed  complementary  activity 
and  specifically  discuss  how  it  would 
be  conducted;  identify  the  finemcial 
activity  for  which  the  proposed  activity 
would  be  complementary  and  provide 
information  to  support  why  the 
proposed  activity  should  be  considered 
complementary  to  the  identified 
financial  activity;  describe  the  scope 
and  relative  size  of  the  proposed 
activity;  discuss  the  risks  that 
conducting  the  activity  reasonably  may 
be  expected  to  post  to  the  safety  and 
soimdness  of  the  company's  subsidiary 
depository  institutions  and  the  financial 
system  generally;  describe  the  potential 
adverse  effects  and  potential  public 
benefits  that  could  result  from 
conducting  the  activity;  and  provide  any 
additional  information  requested  by  the 
Board. 

In  acting  on  a  proposal  to  engage  in 
a  complementary  activity,  the  Board 
will  consider  whether  the  activity  is 
complementary  to  the  identified 
financial  activity,  whether  the  proposed 
activity  would  pose  a  substantial  risk  to 
the  safety  or  soundness  of  depository 
institutions  or  the  financial  system 
generally,  and  whether  the  proposal 
could  be  expected  to  produce  benefits  to 
the  public  that  outweigh  possible 
adverse  effects.  The  Board  will  act  on  a 
request  for  prior  approval  to  engage  in 
a  complementary  activity  within  the 
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time  period  described  at  section  4(j)  of 
the  BHC  Act. 

Section  225.90— What  Are  the 
Requirements  for  a  Foreign  Bank  To  Be 
Treated  as  a  Financial  Holding 
Company? 

A  foreign  bank  that  is  a  bank  holding 
company  because  it  owns  a  subsidiary 
bank  in  the  United  States  must  comply 
with  the  same  requirements  as  any  other 
bank  holding  company  that  elects  to  be 
a  financial  holding  company  under  the 
GLB  Act.  Most  foreign  banks,  however, 
do  not  own  subsidiary  banks  in  the 
United  States;  instead,  they  operate  U.S. 
branches  that  are  part  of  the  foreign 
bank  itself. ^^  Such  foreign  banks  may, 
like  U.S.  bank  holding  companies,  also 
elect  to  be  treated  as  financial  holding 
companies  and  thereby  be  able  to 
engage  in  the  new  financial  activities. 
For  piuposes  of  a  foreign  bank  with  a 
U.S.  branch  qualifying  to  be  treated  as 
a  FHC.  the  Act  requires  the  Board  to 
apply  capital  and  management 
standards  to  the  foreign  bank  that  are 
comparable  to  the  standards  applied  to 
a  U.S.  bank  owned  by  a  FHC,  giving  due 
regard  to  the  principle  of  national 
treatment  and  equality  of  competitive 
opportiuiity. 

Well  (Capitalized  Standards 

Under  the  interim  rule,  a  foreign  bank 
with  a  U.S.  branch  could  be  considered 
well  capitalized  if  either,  (i)  Its  home 
country  supervisor  had  adopted  capital 
standards  consistent  with  the  Basel 
Capital  Accord,  the  foreign  bank 
maintained  capital  ratios  generally 
equivalent  to  those  required  for  a  well 
capitalized  U.S.  bank  (Tier  1  capital  to 
total  risk-based  assets  ratio  of  6  percent 
and  total  capital  to  total  risk-based 
assets  ratio  of  10  percent  and  a  Tier  1 
capital  to  total  assets  leverage  ratio  of  at 
least  3  percent),  and  the  Board 
determined  that  the  foreign  bank's 
capital  was  comparable  to  the  capital 
required  for  a  well  capitalized  U.S. 
bank;  or  (ii)  the  foreign  bank  had 
obtained  a  determination  from  the 
Board  under  §  225.91(c)  that  the  bank's 
capital  is  otherwise  comparable  to  the 
capital  reqiiired  of  a  well  capitalized 
U.S.  bank  (the  "pre-clearance  process"). 

Most  commenters  criticized  the  use  of 
a  leverage  ratio  in  assessing  the  capital 
of  foreign  banks.  Some  of  the  argiunents 
made  against  impNjsing  a  Icrverage  ratio 
on  foreign  banks  were  that:  (i)  It  is 


*' A  foreign  bank  that  operates  a  branch,  agency. 
or  commercial  lending  company  subsidiary  in  the 
United  States  is  subiact  to  the  BHC  Act  as  if  it  were 
a  bank  holding  company.  In  this  portion  of  the 
preamble,  the  term  "branch"  is  used  to  include  all 
three  of  these  forms  of  operation  unless  otherwise 
noted. 


contrary  to  the  internationally  accepted 
Basel  Capital  Accord  and 
counterproductive  to  the  work  of  the 
Basel  Committee  on  Banking 
Supervision  (the  "Basel  Committee"); 
(ii)  the  imposition  of  a  leverage  ratio  on 
foreign  banks  is  inequitable  due  to  the 
different  composition  of  their  balance 
sheets  and  the  amoimt  of  nonbanking 
assets  commonly  held  by  foreign  banks; 
and  (iii)  a  leverage  ratio  requirement 
woiUd  require  foreign  banks  to  manage 
their  worldwide  capital  accounts  to 
meet  a  specific  U.S.  requirement,  which 
is  contrary  to  the  principle  of 
comprehensive  consolidated  home 
country  supervision.  One  foreign  bank 
supervisory  authority,  however,  stated 
that  it  did  not  agree  that  the  Basel 
Capital  Accord  was  the  only  possible 
capital  adequacy  meas\u«  for  a  national 
regulator  and  could  see  how  a  Tier  1 
leverage  test  could  supplement  the 
Basel  Capital  Accord  in  a  meaningfid 
way.  Some  domestic  commenters 
expressed  support  for  the  imposition  of 
a  leverage  ratio  requirement  on  foreign 
bank  FHCs.  One  comment er  stated  that 
requiring  foreign  banks  to  meet  a 
leverage  ratio  of  only  3  percent  favors 
foreign  institutions  contrary  to  the 
provisions  of  the  GLB  Act  and  that,  to 
ensure  consistency,  the  lower  capital 
requirement  should  be  available  to 
foreign  banks  only  if  they  can 
demonstrate  in  their  declaration  and 
certification  that  they  have 
implemented  the  market  risk  guidelines. 

As  the  Board  has  previously  noted, 
the  numerical  screening  levels  for 
capital  are  not  the  only  determining 
factors  in  whether  a  foreign  bank  may  be 
considered  comparably  capitalized.  The 
pre-clearance  process  established  by  the 
interim  rule  allows  a  foreign  bank  that 
does  pot  meet  one  or  more  of  the 
screening  levels  to  request  a 
determination  that  it  is  nevertheless 
comparably  well  capitalized. 
Consequentiy,  meeting  the  leverage  ratio 
set  but  in  the  regulation  has  not  been  a 
prerbquisite  for  FHC  status,  and  a 
number  of  foreign  banks  have  been 
found  to  meet  FHC  requirements  despite 
not  having  met  the  leverage  screening 
level. 

The  foreign  bank  FHC  elections 
processed  to  date  indicate  that  the 
application  of  a  leverage  ratio  screen  to 
non-U.S.  banks  may  have  limited  value 
as  a  general  rule  in  the  assessment  of 
comparability  for  FHC  purposes  because 
of  the  significant  differences  between 
U.S.  and  foreign  banking  balance  sheets. 
The  home  country  supervisors  of  most 
foreign  banks  do  not  require  a  bank  to 
meet  or  manage  toward  any  specific 
leverage  ratio  and  generally  do  not  take 
it  into  accoimt  in  the  consolidated 


supervision  of  the  bank.  In  light  of  the 
comments  received  and  the  Board's 
experience  to  date  in  assessing  foreign 
bank  capital  in  FHC  cases,  the  Board  has 
determined  to  make  several  changes  in 
the  final  regulation.  The  leverage  ratio 
has  been  removed  from  the  screening 
test  in  the  definition  of  well  capitalized 
in  §  225.90(b)(l)(iii)  in  the  final  rule. 
The  screening  test  will  now  reference  a 
foreign  bank's  Tier  1  and  total  risk- 
based  capital  levels  calculated  under  the 
Basel  Accord.  Accordingly,  foreign 
banks  from  countries  that  follow  Basel 
capital  rules  may  submit  declarations  to 
be  treated  as  FHCs  without  reference  to 
any  particular  leverage  ratio.  For  those 
countries  that  do  not  follow  the  Basel 
Accord,  capital  will  continue  to  be 
assessed  in  the  pre-clearance  process. 

The  Board  also  believes,  however, 
review  of  a  non-U.S.  bank's  leverage 
ratio  in  particular  cases  may  serve  as  an 
indicator  that  the  bank's  capital  should 
receive  further  scrutiny  in  determining 
whether  the  bank  has  capital 
comparable  to  a  well  capitalized  U.S. 
bank.  Consequentiy,  a  foreign  bank's 
leverage  ratio  will  be  considered  by  the 
Board  as  one  of  the  factors  that  can  be 
taken  into  accoimt  for  purposes  of  the 
comparability  review  under  §  225.92(e) 
and  has  been  added  to  the  list  of  factors 
in  that  section.  Under  this  approach,  the 
Board  may  consider  whether  the  level  of 
a  foreign  bank's  leverage  ratio  is  such 
that  it  indicates  that  additional  analysis 
should  be  imdertaken  in  assessing 
comparability.'^  Such  assessments 
would  in  all  cases  be  based  on  all 
relevant  factors,  and  not  merely  on  the 
leverage  ratio.  Thus,  the  Board  would 
retain  any  benefits  associated  with 
reviewing  the  leverage  ratio,  but  the 
foreign  bank's  qualification  for  FHC 
status  would  not  be  dependent  upon  it. 
Instead,  qualification  would  depend  on 
the  overall  capital  strength  of  the  foreign 
bank. 

The  Board  intends  that  such  reviews 
woidd  be  carried  out  within  the  31 -day 
processing  period  in  cases  where  a 
certification  has  been  filed  and  as 
expeditiously  as  possible  in  other  cases. 
The  Board  also  expects  that  staff  would 
consult  with  the  foreign  bank's  home 
country  supervisor  on  issues  relating  to 
capital. 

Well  Managed  Standards 

Under  the  interim  rule,  a  foreign  bank 
was  considered  well  managed  if:  (i) 
Each  of  the  foreign  bank's  U.S.  offices 
had  received  at  least  a  satisfactory 


"The  financial  information  necessary  for  System 
staff  to  compute  a  foreign  bank's  leverage  ratio  will 
be  required  as  part  of  the  certification  process  and 
ongoing  reporting  required  of  foreign  FHCs. 
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composite  rating  at  its  most  recent 
assessment;  (ii)  the  foreign  bank's  home 
country  supervisor  considered  the 
overall  operations  of  the  foreign  bank  to 
be  satisfactory  or  better;  and  (iii)  the 
management  of  the  foreign  bank  met 
standards  comparable  to  those  required 
of  a  well  managed  U.S.  bank. 

Several  commenters  criticized  the 
interim  rule's  requirement  that  each 
individual  U.S.  office  of  a  foreign  bank 
must  have  received  at  least  a  satis&ctory 
composite  rating  at  its  most  recent 
assessment  in  order  for  the  foreign  bank 
to  certify  that  it  is  well  managed.  Some 
commenters  argued  that  branches  and 
agencies  are  not  properly  equated  to 
domestic  bank  subsidiaries  because 
many  are  small  offices  that  do  not 
function  as  independent  financial 
institutions,  but  rather  as  marketing  or 
relationship  outposts  of  large, 
centralized  regional  headquarters.  In 
addition,  some  commenters  argued  that 
a  problem  in  one  such  office  that  can 
affect  the  rating  of  that  office  may,  in 
fact,  have  an  insignificant  impact  on  the 
FBO's  consolidated  banking  operations 
in  the  United  States.  Moreover,  some 
commenters  have  noted  that  a  U.S.  bank 
may  have  a  single  branch  in  less  than 
satisfactory  condition  and  still  be  given 
a  satisfactory  rating  overall. 

In  the  final  rule,  the  Board  has  revised 
this  provision  to  require  that  each 
foreign  bank  be  evaluated  on  the  basis 
of  a  composite  rating  of  all  of  its'direct 
U.S.  banking  offices,  while  continuing 
to  evaluate  each  U.S.  depository 
institution  subsidiary  of  the  foreign 
bank  separately.  Although  the  Federal 
Reserve  has  traditionally  tracked  each 
branch  or  agency  of  a  foreign  bank  as  a 
separate  entity,  in  order  to  make  a 
comparison  between  U.S.  and  foreign 
banks  for  purposes  of  the  FHC  election, 
the  Board  has  determined  that  each 
foreign  bank  should  be  evaluated  for 
FHC  piuposes  on  the  basis  of  a 
consolidated  rating  of  all  of  its  direct 
U.S.  banking  operations.  Thus,  in  order 
to  achieve  comparable  treatment,  the 
well  managed  standard  applicable  to 
foreign  bank  FHCs  has  been  revised  in 
the  final  rule  to  require  that  a  foreign 
bank  have  a  satisfactory  rating  for  its 
U.S.  branches,  agencies,  and 
commercial  lending  company 
subsidiaries  on  a  composite  basis. 

The  Federal  Reserve's  foreign  bank 
examination  process  has  been  amended 
to  include  assignment  of  a  combined 
assessment  of  a  foreign  banking 
organization's  U.S.  branch,  agency,  and 
commercial  lending  company 
operations  through  the  regular 


examination  cycle. '»  Until  this 
amendment  is  applied  throughout  the 
regular  examination  cycle,  such 
combined  U.S.  banking  assessments  will 
be  determined  by  the  Board  on  a  case 
by  case  basis  based  on  the  most  recent 
individual  office  ratings.  U  a  foreign 
bank  that  wishes  to  obtain  FHC  status 
has  not  been  assigned  a  combined  U.S. 
banking  assessment  as  part  of  the 
regiUar  examination  cycle,  the  foreign 
bank  should  contact  its  responsible 
Federal  Reserve  Bank  or  utilize  the  pre- 
clearance  process.  A  combined  U.S. 
banking  assessment  may  be  assigned  to 
a  foreign  bank  as  part  of  the  FHC  pre- 
clearance  process.  If  a  foreign  banking 
group  contains  more  than  one  foreign 
bank  with  U.S.  banking  offices,  each 
such  foreign  bank  in  ♦he  group  must 
have  a  satisfactory  combined  U.S. 
banking  assessment  in  order  for  the 
foreign  banking  group  or  any  of  its 
subsidiaries  to  obtain  FHC  status.^*) 

Several  commenters  also  criticized 
the  interim  rule's  requirement  that  the 
foreign  bank's  home  country  supervisor 
consider  the  overall  operations  of  the 
foreign  bank  to  be  satisfactory  or  better. 
Commenters  claimed  that  this 
requirement  was  vague,  provided  very 
littie  guidance  to  the  home  country 
supervisors,  and  woidd  result  in 
imwarranted  delays  and  expense  in  FHC 
processing.  Some  commenters  also 
claimed  that  this  requirement  was  an 
extra-territorial  expansion  of  the  Board's 
jiuisdiction  and  the  Board,  as  a  host 
coimtry  supervisor,  shoidd  not  require  a 
foreign  bank  to  satisfy  a  U.S. 
management  standard  in  its  operations 
outside  the  United  States.  Some 
commenters  also  incorrecUy  interpreted 
this  provision  as  requiring  a  foreign 
bank's  home  coimtry  supervisors  to 
evaluate  the  bank's  global  management 
according  to  the  U.S.  regulatory 
definition  of  "satisfactory." 

The  final  rule  amends  this 
requirement  to  clarify  that  a  foreign 
bank's  home  country  supervisor  must 
confirm  that  it  consents  to  the  proposed 


'•See  SR  Letter  No.  00-14  (SUP)  (Oct.  23,  2000). 
The  "combined  ROCA  rating"  encompasses  a 
foreign  bank's  U.S.  branches,  agencies,  and 
commercial  lending  companies,  but  not  its  U.S. 
nonbanking  subsidiaries.  The  combined  RCXDA 
rating  will  be  factored  into  the  foreign  banking 
organization's  overall  Combined  U.S.  Operations 
Rating,  which  will  continue  to  be  a  single 
composite  rating  that  reflects  the  U.S.  supervisors' 
collective  assessment  of  all  operations  (i.e.,  banking 
and  nonbanking)  of  the  foreign  banking 
organization  in  the  United  States. 

2°  Each  U.S.  depository  institution  subsidiary  of 
a  foreign  bank  would  continue  to  be  required  to 
meet  the  well  capitalized  and  well  managed 
standartls  on  an  individual  basis  for  the  foreign 
bank  or  dompany  to  obtain  FHC  status  in  the  same 
manner  as  required  for  U.S.  bank  holding 
companies. 


expansion  of  the  foreign  bank's  U.S. 
operations.  This  formulation  is  based  on 
guidelines  issued  by  the  Basel 
Committee.  The  Basel  Committee  has 
recognized  the  need  for  host  country 
supervisors  to  seek  the  views  of  the 
home  country  supervisor  prior  to 
issuing  a  license  to  a  foreign  bank  for 
new  business  in  the  host  country.  In  its 
Core  Principles  for  Effective  Banking 
Supervision,  the  Basel  Committee 
indicates  that  a  key  component  of 
consolidated  supervision  is  establishing 
contact  and  information  exchange  with 
the  various  other  supervisors  involved 
and  that  this  contact  "should  commence 
at  the  authorisation  stage  when  the  host 
supervisor  should  seek  the  approval 
fitjm  the  home  supervisor  before  issuing 
a  license.2i  Moreover,  the  Basel 
Conunittee  has  indicated  that  a  host 
country  supervisor  should  consent  to 
expansion  of  a  foreign  banking 
organization's  activities  within  its 
jurisdiction  only  after  the  home  country 
supervisor  has  given  its  consent  to  the 
expansion.22  The  final  rule's 
requirement  that  the  home  country 
supervisor  consent  to  the  foreign  bank's 
expansion  of  its  U.S.  operations  under 
the  GLB  Act  is  well  within  the 
parameters  of  these  guidelines.  In 
accordance  with  Basel  Committee 
guidelines,  the  home  coiuitry  supervisor 
should  consider  the  foreign  banking 
organization's  consolidated  capital  and 
management  before  providing  its 
consent  to  the  expansion.  In  those 
situations  in  which  there  is  no  formal 
consent  process  in  the  home  country, 
the  Board  will  consult  with  the  home 
country  supervisor  to  assure  itself  that 
the  supervisor  considers  the  capital  and 
management  of  the  bank  to  satisfy  its 
home  country  standards  and  that  the 
supervisor  has  no  objections  to  the 
expansion. 


"  The  Core  Principles  also  indicate  that  the  home 
country  supervisor's  responsibility  extends  to  a 
bank's  foreign  subsidiaries  as  well  as  its  branches, 
and  supervisors  should  determine  that  a  bank  has 
the  exf>ertise  needed  to  conduct  its  foreign 
activities,  which  may  be  fundamentally  different 
from  the  bank's  domestic  operations,  in  a  safis  and 
sound  manner.  Basel  Committee  on  Banking 
Supervision,  "Core  Principles  for  Effective  Banking 
Supervision  "  pp.  40-41  (1997). 

"  Basel  Committee  on  Banking  Supervision, 
"Minimum  Standards  for  the  Supervision  of 
International  Banking  Groups  and  Their  Cross- 
Border  Establishments  "§  II.2  (1992)  In  reviewing 
proposals  for  inward  and  outward  expansion,  the 
Basel  Committee  states  that  host  country  and  home 
country  authorities  should,  at  a  minimum,  give 
weight  to  (a)  the  strength  of  the  bank's  and  banking 
group's  capital  and  (b)  the  appropriateness  of  the 
bank's  and  banking  group's  organization  and 
operating  procedures  for  the  effective  management 
of  risks  on  a  local  and  consolidated  basis 
respectively. 
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Comparability  of  Capital  and 
Management 

In  order  for  a  foreign  bank  to  qualify 
as  a  FHC  under  the  interim  rule,  the 
Board  must  meike  affirmative  findings 
that  the  foreign  bank's  capital  and 
management  are  comparable  to  that 
required  for  a  U.S.  bank  owned  by  a 
FHC.  The  interim  rule  lists  discretionary 
factors  that  the  Board  may  take  into 
account  in  making  this  determination, 
such  as  the  composition  of  capital, 
accounting  standards,  long-term  debt 
ratings,  reliance  on  government  support 
to  meet  capital  requirements,  and  the 
extent  to  which  the  foreign  bank  is 
subject  to  comprehensive  consolidated 
supervision  by  its  home  country 
supervisor. 

Some  commenters  objected  to  the 
inclusion  of  a  Board  comparability 
determination  in  the  definitions  of  well 
capitalized  and  well  managed,  claiming 
that  it  is  too  vague  and  provides  too 
much  discretion  to  the  Board.  They  also 
argue  that  the  range  of  factors  that  can 
be  taken  into  account  in  the 
comparability  analysis  and  the  required 
consultation  with  home  country 
supervisors  will  significantly  increase 
the  likelihood  that  the  31 -day 
processing  period  will  be  extended  in 
the  case  of  foreign  banks.  Some 
commenters  argue  that  the  final  rule 
should  not  retain  the  Board's  right  to 
reject  foreign  banks'  FHC  elections  if 
they  fulfill  the  required  capital  ratios  as 
calculated  under  the  home  country 
standard  that  is  consistent  with  the 
Basel  Capital  Accord. 

The  final  rule  essentially  retains  the 
provisions  contained  in  the  interim  rule 
that  relate  to  the  Actors  the  Board  may 
consider  in  making  a  comparability 
finding.  The  Board  does  not  believe  that 
these  factors  are  either  vague  or 
overbroad.  Rather,  they  are  factors  that 
allow  a  decision  on  comparability  of 
capital  and  management  to  be  made.  All 
U.S.  banks  are  subject  to  essentially  the 
same  regulatory  framework,  which 
includes  frequent  examinations  and 
extensive  quarterly  reporting.  Foreign 
banks,  on  the  other  hand,  operate  imder 
supervisory  and  accounting  systems  that 
can  differ  significantly  from  U.S. 
systems  and  do  not  (and  should  not) 
report  to  U.S.  authorities  as  extensively 
as  U.S.  banks.  Under  these 
circiunstances,  it  is  reasonable  for  the 
Board  to  retain  the  ability  to  evaluate 
these  differences  in  deciding  whether  a 
foreign  bank's  capital  and  management 
meet  the  requirements  of  the  FHC 
regulations. 

One  commenter  specifically 
questioned  whether  the  Board  should 
take  into  account  a  foreign  bank's 


reliance  on  government  support  to  meet 
capital  requirements  in  determining 
whether  the  foreign  bank  is  well 
capitalized.  The  commenter  argued  that 
the  Basel  Capital  Accord  does  not 
consider  this  factor  in  determining 
capital  adequacy.  The  final  rule  retains 
this  factor  in  the  list  of  factors  for 
determinations  of  capital  and 
management  comparability.  In  order  to 
assiue  equality  of  competitive 
opportunity  with  U.S.  banking 
organizations,  the  Board  must  be  able  to 
consider  the  impact  of  any  assistance  a 
foreign  banking  organizations  receives 
fitDm  its  home  country  for  purposes  of 
meeting  capital  requirements. 

Comprehensive  Consolidated 
Supervision 

The  interim  rule  included  the  "extent 
to  which"  a  foreign  bank  is  subject  to 
comprehensive  supervision  on  a 
consolidated  basis  by  its  home  country 
supervisor  in  the  list  of  factors  the 
Board  may  take  into  account  in 
determining  whether  a  foreign  bank  is 
well  capitalissd  and  weU  managed.  The 
interim  rule  also  stated  that  a  foreign 
bank  chartered  in  a  country  where  no 
other  bank  from  that  country  has  been 
reviewed  by  the  Board  for 
comprehensive  consolidated 
supervision  under  the  BHC  Act  or  the 
International  Banking  Act  is  encouraged 
to  use  the  pre-clearance  process. 

In  the  preamble  to  the  January  19, 
2000,  interim  rule,  the  Board  stated  that 
it  expects  that  most  foreign  banks  that 
elect  to  be  treated  as  financial  holding 
companies  will  be  subject  to 
comprehensive  consolidated 
supervision,  and  that  an  election  by  a 
foreign  bank  that  is  not  subject  to 
comprehensive  consolidated 
supervision  will  receive  a  more  detailed 
review.  The  preamble  to  the  Board's 
March  15,  2000,  amendments  to  the 
interim  rule  specifically  requested 
public  comment  on  whether  a  foreign 
bank  should  be  required  to  be  subject  to 
comprehensive  consolidated 
supervision  in  order  to  obtain  FHC 
status. 

Two  commenters  addressed  whether 
the  final  rule  should  include  a 
comprehensive  consolidated 
supervision  requirement  for  foreign 
banks  to  obtain  FHC  status.  Chie 
commenter  argued  that  a  foreign  bank's 
eligibility  to  be  treated  as  a  FHC  should 
not  be  conditioned  on  a  comprehensive 
consolidated  supervision  standard.  The 
commenter  recognized,  however,  that  it 
may  be  appropriate  for  the  Board,  when 
warranted  by  the  circumstances  of  a 
particular  case,  to  take  into  accoimt  the 
extent  to  which  a  foreign  bank  with  a 
U.S.  branch  or  agency  is  subject  to 


comprehensive  consolidated 
supervision  as  a  factor  that  is  relevant 
to  its  determination  of  whether  the  bank 
is  well  capitalized  and  well  managed  for 
pvuposes  of  the  GLB  Act.  Another 
commenter  encoiuaged  the  Board  to 
require  foreign  banks  to  meet  a 
comprehensive  consolidated 
supervision  standard,  or  follow  the  pre- 
clearance  process,  as  a  means  of 
insiuing  that  the  foreign  banks  meet 
standards  comparable  to  those  required 
of  U.S.  banks. 

The  Board  believes  that,  as  a  general 
rule,  the  top  tier  foreign  bank  in  a 
foreign  banking  group  should  be  subject 
to  comprehensive  consolidated 
supervision  by  its  home  coimtry 
supervisor  in  order  for  the  foreign 
banking  group  to  obtain  FHC  status.^^ 
The  fact  that  a  foreign  bank  is  subject  to 
comprehensive  consolidated 
supervision  provides  a  host  coimtry 
supervisor,  such  as  the  Board  for  foreign 
FHCs,  with  a  higher  level  of  confidence 
that  the  capital  and  management 
information  being  submitted  by  the 
applicant  is  accurate  and  reliable.^* 
Accordingly,  the  final  rule  adopts  the 
position  that,  as  a  general  matter,  a 
foreign  bank  may  not  be  considered  to 
be  well  capitalized  and  well  managed  if 
the  foreign  bank  is  not  subject  to 
comprehensive  consolidated 
supervision.  The  pre-clearance 
provision  has  been  amended  to  clarify 
that  a  foreign  bank  that  has  not  been 
determined  to  be  subject  to 
comprehensive  consolidated 
supervision  by  the  Board,  and  is 
chartered  in  a  coimtry  where  no  other 
bank  bom  that  countiy  has  been 
determined  by  the  Board  to  be  subject 
to  comprehensive  consolidated 
supervision,  is  required  (not  merely 
encouraged)  to  use  the  pre-clearance 
process,  even  if  it  otherwise  meets  the 
objective  screening  criteria.  The  Board 
may  review  the  home  country 
supervision  of  a  foreign  bank  through 
the  pre-clearance  process  and  make  a 


23  Assuming  that  a  top  tier  foreign  bank  in  a 
foreign  banking  group  is  determined  to  be  subject 
to  comprehensive  consolidated  supervision, 
subsidiary  foreign  banks  of  the  group  should  be 
incorporated  into  the  supervisory  framework  of  the 
home  country  supervisor  of  the  top  tier  foreign  bank 
and,  thus,  should  be  subject  to  comprehensive 
consolidated  supervision  even  if  the  subsidiary 
foreign  bank  is  not  subject  to  comprehensive 
consolidated  supervision  by  its  own  home  country 
supervisor. 

^*  The  Basel  Committee  has  stated  that,  as  part  of 
comprehensive  consolidated  supervision,  a  bank's 
home  country  supervisor  should  confirm  to  its  own 
satisfaction  the  reliability  of  the  consolidated 
financial  and  prudential  information  supplied  by 
the  bank  on  its  global  operations.  Basel  Committee 
on  Banking  Supervision,  "Minimum  Standards  for 
the  Supervision  of  International  Banking  Groups 
and  Their  Cross-Border  Establishments"  §  11(1) 
(1992). 
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comprehensive  consolidated 
supervision  determination  in  that 
context.  If  the  Board  makes  an 
affirmative  comprehensive  consolidated 
supervision  determination  through  the 
FHC  pre-clearance  process,  the 
determination  will  be  relied  upon  for 
the  foreign  bank  to  establish  additional 
branches  and  agencies  under  the 
Foreign  Bank  Supervision  Enhancement 
Act. 

The  Board  also  believes,  however, 
that  there  may  be  limited  situations  in 
which  an  exceptionally  strong  bank 
•  from  a  coimtry  that  has  not  yet  fully 
implemented  comprehensive 
consolidated  supervision  should  be  able 
to  be  considered  for  FHC  status. 
Accordingly,  the  regulation  has  been 
revised  to  allow  a  foreign  bank  that 
cannot  be  determined  to  be  subject  fully 
to  comprehensive  consolidated 
supervision  to  qualify  for  FHC  status  if 
certain  factors  are  present.  Such  factors 
are:  (i)  That  the  home  country 
supervisor  has  made  significant  progress 
in  adopting  and  implementing 
arrangements  for  the  consolidated 
supervision  of  its  banks;  and  (ii)  the 
foreign  bank  itself  demonstrates 
significant  financial  strength,  such  as 
through  high  levels  of  capital  or 
exceptional  asset  quality.  A  foreign  bank 
that  is  not  subject  to  comprehensive 
consolidated  supervision  may  use  the 
pre-clearance  process  to  explain  to  the 
Board  why  it  should  be  granted  FHC 
status  even  in  the  absence  of  the 
supporting  comprehensive  consolidated 
supervision  fi^unework.  The  Board, 
however,  anticipates  granting  FHC 
status  to  foreign  banks  that  are  not 
subject  to  comprehensive  consolidated 
supervision  only  in  rare  instances. 

Section  225.91— How  May  a  Foreign 
Bank  Elect  To  Be  Treated  as  a  Financial 
Holding  Company? 

Section  225.91  sets  out  the  procedures 
to  be  followed  by  a  foreign  bank  that 
operates  a  U.S.  branch,  or  a  company 
that  owns  or  controls  such  a  foreign 
bank  in  order  to  elect  to  be  treated  as  a 
FHC.  In  order  to  be  treated  as  a  FHC,  a 
foreign  bank  must  file  a  written 
declaration  with  the  appropriate  Federal 
Reserve  Bank.  (Generally,  the  declaration 
must:  (i)  State  that  the  foreign  bank  ot 
company  elects  to  be  treated  as  a  FHC; 
(ii)  provide  the  appropriate  capital 
information  on  the  foreign  bank,  jmy 
foreign  bank  that  maintains  a  U.S. 
branch  and  is  controlled  by  the  foreign 
bank  or  company  certificant,  and  any 
U.S.  depository  institution  subsidiary  of 
the  foreign  bank  or  company  certificant; 
(iii)  certify  that  the  foreign  bank,  any 
foreign  bank  that  maintains  a  U.S. 
branch  and  is  controlled  by  the  foreign 


bank  or  company  certificant,  and  all 
U.S.  depository  institutions  controlled 
by  the  foreign  bank  or  company 
certificant  are  well  capitalized  and  well 
managed  as  of  the  date  the  foreign  bank 
or  company  files  its  election.  This 
provision  also  provides  for  a  pre- 
clearance  process  whereby  a  foreign 
bank  or  company  may  request  a  review 
of  its  qualifications  to  be  treated  as  a 
FHC  for  the  purposes  of  making  the 
required  certifications  in  the  declaration 
prior  to  submitting  its  declaration. 
The  interim  rule  required  that  all 
foreign  banks  with  direct  U.S. 
operations  that  are  controlled  by  a 
foreign  bank  or  company  seeking  FHC 
status  be  well  capitalized  and  well 
managed  in  order  for  the  foreign 
banking  group  to  be  treated  as  a  FHC. 
Commenters  raised  two  distinct  issues 
regarding  this  requirement.  As  an  initial 
issue,  some  commenters  suggested  that 
a  foreign  bank  with  a  U.S.  branch  that 
is  controlled  by  another  foreign  bank 
should  not  be  required  to  meet  the  well 
capitalized  and  well  managed  standards 
if  the  controlling  foreign  bank  does  not 
intend  for  the  subsidiary  foreign  bank  to 
exercise  any  of  the  expanded  powers 
authorized  by  the  GLB  Act.  One 
commenter  stated  that,  if  a  foreign  bank 
FHC  has  a  subsidiary  foreign  bank,  but 
the  subsidiary  foreign  bank  does  not 
intend  to  engage  in  the  expanded  FHC 
activities  in  the  United  States,  the  GLB 
Act  does  not  require  that  the  subsidiary 
foreign  bank  be  made  subject  to  the 
capital  and  management  standards.  The 
commenter  suggested  that  the  Board 
should  assess  the  capital  and 
management  of  the  controlling  foreign 
bank  both  separately  and  on  a 
consolidated  basis  after  taking  account 
of  the  subsidiary  foreign  bank,  but 
should  not  apply  the  well  capitalized 
and  well  managed  standards  separately 
to  such  subsidiary  foreign  bank. 

The  final  rule  retains  the  requirement 
that  each  foreign  bank  that  maintains  a 
U.S.  branch  and  is  controlled  by  a 
foreign  bank  or  company  electing  to  be 
treated  as  a  FHC  must  meet  capital  and 
management  standards  comparable  to 
those  required  of  U.S.  banks  owned  by 
FHCs.  Under  the  GLB  Act,  all  of  the 
depository  institution  subsidiaries  of  a 
bank  holding  company  must  be  well 
capitalized  and  well  managed  in  order 
for  the  bank  holding  company  to  qualify 
for  FHC  status,  regardless  of  where  in 
the  corporate  structure  the  expanded 
activities  are  to  be  located.  Permitting  a 
foreign  bank  to  evade  a  similar 
requirement  merely  by  placing  the 
expanded  activities  in  a  particular 
location  in  its  organization  could 
provide  foreign  banks  with  a 
competitive  advantage  over  U.S.  bank 


holding  companies.  If  a  foreign  bank 
competes  directly  against  U.S.  banks  in 
the  U.S.  banking  market,  the  Board 
believes  it  should  meet  capital  and 
management  standards  comparable  to 
the  standards  applied  to  U.S.  banks. 

As  a  second  issue,  some  commenters 
claim  that  this  requirement  could 
greatly  impact  the  ability  of  a  foreign 
bank  electing  FHC  status  to  align  itself 
with  other  non-U.S.  banks  through 
strategic  minority  investments  of  greater 
than  25  percent  of  voting  shares. 
Commenters  argue  that  the  electing 
foreign  bank  or  company  can  have 
statutory  "confrol"  over  another  foreign 
bank  for  purposes  of  U.S.  banking  law 
when  the  electing  foreign  bank  does  not 
have  majority  control  over  the  other 
foreign  bank.  If  the  other  foreign  bank 
does  not  meet  the  well  capitalized  and 
well  managed  standards,  the  electing 
foreign  bank  may  not  have  the  ability  to 
direct  the  other  foreign  bank  to  improve 
its  capital  and  management  in  order  to 
meet  the  FHC  standards  or, 
alternatively,  to  close  or  divest  its  U.S. 
offices.  In  such  instance,  the  electing 
foreign  bank  would  be  required  to  either 
divest  its  investment  in  the  other  foreign 
bank  or  forgo  the  opportunity  to  engage 
in  the  expanded  activities  in  the  United 
States. 

The  final  rule  retains  as  a  general  rule 
the  requirement  that  each  foreign  bank 
within  a  banking  group  that  maintains 
U.S.  offices  must  meet  the  comparable 
capital  and  management  standards. 
There  may  be  limited  situations 
involving  strategic  minority  investments 
between  foreign  banks  where  some 
relief  from  this  requirement  may  be 
justified.  A  foreign  bank  or  company  in 
this  type  of  situation  may  utilize  the 
pre-clearance  process  to  request  a 
determination  that  it  should  not  be  held 
accountable  for  another  foreign  bank 
with  U.S.  offices  that  does  not  meet  the 
capital  and  management  standards.  The 
Board  anticipates,  however,  that  any 
relief  from  this  requirement  would  be 
granted  only  in  limited  circumstances 
where  the  foreign  bank  can  clearly 
demonstrate  that  it  has  no  ability  to 
control  the  other  foreign  bank. 

Section  225.92 — How  Does  an  Election 
by  a  Foreign  Bank  Become  Effective? 

Section  225.92  describes  the 
procedures  and  timing  under  which  a 
foreign  bank's  FHC  election  will  be 
effective  and  the  situations  under  which 
the  Board  will  find  that  the  election  is 
ineffective.  Generally,  an  election  will 
be  effective  on  the  31st  day  after  the 
date  the  election  was  received  by  the 
appropriate  Federal  Reserve  Bank, 
unless  the  Board  notifies  the  foreign 
bank  or  company  prior  to  that  time  that 
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the  Board  has  foirnd  that  the  election  is 
ineffective  or  the  period  is  extended 
with  the  consent  of  the  foreign  bank  or 
company.  The  election  may  become 
efiiactive  prior  to  the  31st  day  after  the 
date  it  was  received  if  the  foreign  bank 
or  company  is  so  notified  by  the  Board 
or  the  appropriate  Federal  Reserve 
Bank. 

An  election  may  be  found  by  the 
Board  to  be  ineffective  if  the  Board  finds 
that  the  foreign  bank  electing  FHC 
status,  any  other  foreign  bank  with  U.S. 
offices  that  is  controlled  by  the  foreign 
bank  or  company  electing  FHC  status,  or 
any  U.S.  depository  institution 
controlled  by  the  electing  foreign  bank 
or  company  does  not  meet  the 
applicable  standards  for  capital  or 
management.  In  addition,  the  Board 
may  find  an  election  ineffective  if  the 
Board  determines  that  it  does  not  have 
sufficient  information  to  assess  whether 
the  foreign  bank  or  company  making  the 
election  meets  the  requirements  of  this 
subpart. 

Some  commenters  criticized  the 
processing  provisions  of  the  interim 
rule.  As  it  was  initially  issued  on 
January  19,  2000,  §  225.92  stated  that  an 
election  filed  by  a  foreign  bank  or 
company  would  not  be  effective  until 
the  Board  made  an  affirmative  finding 
that  the  foreign  bank  was  well 
capitalized  and  well  managed.  In  its 
March  15,  2000,  amendments  to  the 
interim  rule,  based  on  the  Board's 
experience  in  reviewing  and  acting  on 
foreign  bank  FHC  elections  during  that 
period  and  to  accommodate  concerns 
expressed  by  commenters  regarding  the 
difference  in  process  applicable  to 
foreign  banks,  the  Board  revised  the 
processing  provision  to  make  an 
election  filed  by  a  foreign  bank  that  met 
the  interim  rule's  quantitative  capital 
requirements  and  the  well  managed 
standards  effective  on  the  31st  day  after 
filing.  The  interim  rule  was  amended  at 
that  time,  however,  to  allow  the  Board 
to  find  an  election  ineffective  if  the 
Board  did  not  have  sufficient 
information  to  assess  whether  the 
foreign  bank  meets  the  capital  and 
management  standards. 

One  commenter  argued  that  the 
separate  election  processing  track  for 
foreign  banks  may  be  in  conflict  with 
the  Board's  longstanding  principle  of 
providing  national  treatment  for  foreign 
banks.  The  commenter  also  claimed  that 
the  likelihood  that  the  31 -day 
processing  period  for  foreign  banks  will 
be  extended  is  sigiiificantly  increased 
because  of  the  range  of  factors  that  the 
Board  may,  in  its  discretion,  evaluate 
with  respect  to  foreign  banks  and  that 
this  additional  discretion  also  may 
cause  the  Board  to  determine  that  it 


does  not  have  sufficient  information  to 
declare  the  FHC  election  effective. 
Another  commenter  argued  that  if  a 
foreign  bank  certified  that  it  met  the 
applicable  capital  and  management 
standards  in  its  FHC  election,  it  must  be 
permitted  to  engage  in  expanded 
financial  activities  on  the  31st  day  after 
the  date  the  election  is  received. 

The  final  rule  retains  the  processing 
provision  in  the  amended  interim  rule. 
The  Board  has  foimd  that  this  provision 
does  not  lead  to  delays  in  dealing  with 
certifications  filed  by  foreign  banks,  all 
of  which  have  been  processed  within  31 
days.  Similarly,  a  nimiber  of  pre- 
clearance  requests  have  been  processed 
in  the  same  time  frame.  The  Board  notes 
that  it  has  ready  access  to  all  relevant 
information  for  U.S.  banks  and,  thus,  is 
assured  of  being  able  to  make  the 
appropriate  judgments  within  the 
statutory  timeframes.  The  Board  does 
not  similarly  have  ready  access  to  all 
relevant  information  for  foreign  banks. 
The  GLB  Act  requires  the  Board  to 
apply  comparable  capital  and 
management  standards  to  foreign  banks. 
There  may  be  situations  where  foreign 
banks  must  subnut  additional 
information  in  order  for  the  Board  to  be 
able  to  make  a  judgment  on  the 
qualifications  of  the  foreign  bank  imder 
the  regulation.  The  limited  discretion 
provided  by  the  processing  provisions 
of  the  final  rule  should  ensure  that  the 
Board  is  not  forced  to  deny  a  FHC 
election  of  a  foreign  bank  because  the 
foreign  bank  has  not  supplied  additional 
information  requested  by  the  Board  on 
a  timely  basis.^* 

Section  225.93— What  Are  the 
(Consequences  of  a  Foreign  Bank  Failing 
To  Ck)ntinue  To  Meet  Applicable  Capital 
and  Management  Requirements? 

Section  225.93  establishes  the 
procedures  to  be  followed  when  the 
Board  finds  that  a  foreign  bank  FHC  no 
longer  complies  with  the  FHC 
standards.  "This  section  parallels 
§  225.83,  with  appropriate 
modifications.  It  sets  out  the  procedures 
to  be  followed  in  the  event  that  a  foreign 
bank  that  is  treated  as  a  FHC  ceases  to 
meet  the  applicable  capital  and 
management  requirements.  It  provides 
for  the  execution  of  an  agreement 
designed  to  bring  the  foreign  bank  or 
company  back  into  compliance  with  the 
requirements  of  the  regulation  and 
permits  the  Board  to  impose  certain 
limitations  on  the  U.S.  activities  of  such 


a  foreign  bank  or  company  during  any 
period  of  noncompliance.  Finally,  the 
section  sets  forth  the  consequences  of  a 
failure  to  correct  the  noncompliance 
within  a  period  of  180  days.  Such 
consequences  could  include  termination 
of  the  foreign  bank's  U.S.  branches  and 
agencies  and  divestitiire  of  its 
commercial  lending  company 
subsidiaries  or  ceasing  to  engage  in  the 
expanded  activities  permitted  for 
finemcial  holding  companies. 

The  interim  rule  stated  that,  in  taking 
any  action  under  this  provision,  the 
Board  would  consult  with  the  relevant 
Federal  and  state  regulatory  authorities. 
Some  commenters  noted  that  the  section 
did  not  also  expressly  state  that  the 
Board  would  consult  with  the  foreign 
bank's  home  country  supervisor.  Several 
commenters  argued  that  consultations 
between  the  Board  and  the  foreign 
banks'  home  coxmtry  supervisors  must 
take  place  in  the  case  of  non-compliance 
of  a  foreign  bank  with  the  FHC 
requirements.  One  commenter  also 
stated  that  the  interim  rule's  section 
provides  for  the  active  intervention  of 
the  Board  in  the  management  of  the 
parent  company  of  a  foreign  FHC  which 
ceases  to  meet  applicable  capital  and 
management  standards  and  this 
authority  harbors  potentially  serious 
extra-territorial  implications. 

As  the  U.S.  supervisor  responsible  for 
the  operations  of  foreign  banks  in  the 
United  States  and  of  FHCs  generally,  the 
Board  has  supervisory  responsibility  to 
ensure  that  foreign  banks  and 
companies  treated  as  FHCs  engage  in 
the  expanded  activities  permitted  by  the 
GLB  Act  in  the  United  States  in  a  safe 
and  sound  manner.  ^^  This  section 
relates  only  to  the  U.S.  activities  of  a 
foreign  bank  or  company  FHC  and  does 
not  involve  extra-territorial  extension  of 
the  Board's  authority  as  host  country 
supervisor.  In  accordance  with  Basel 
Committee  guidelines,  the  Board 
generally  informs  a  foreign  bank's  home 
country  supervisor  regarding  any  area  of 
the  foreign  bank's  U.S.  business  that 
raises  a  significant  level  of  supervisory 
concern  for  the  Board,  including 
whether  the  foreign  bank  or  its  affiliates 
are  in  compliance  with  U.S.  law  and 


"  The  Basel  Committee  has  recognized  the  need 
for  a  banking  authority  to  have  the  right  to  reject 
a  license  application  "if  it  cannot  be  satisfied  that 
the  criteria  set  are  met."  Basel  Committee  on 
Banking  Supervision,  "Core  Principles  for  Effective 
Banking  Supervision"  p.l6  (1997). 


2"  Under  the  IBA,  the  Board  has  the  authority  to 
take  supervisory  action  against  the  U.S.  offices  of 
foreign  bank  if  the  Board  determines  that  the 
foreign  bank,  or  any  affiliate  of  the  foreign  bank,  has 
committed  a  violation  of  law  or  engaged  in  any 
unsafe  or  unsound  banking  practice  in  the  United 
Slates.  12  U.S.C.  3105(e).  In  addition,  the  IBA 
expressly  makes  foreign  banks  with  U.S.  branches 
subject  to  the  provisions  of  the  BHC  Act  in  the  same 
manner  and  to  the  same  extent  that  bank  holding 
companies  are  subject  to  such  provisions.  12  U.S.C 
3106(a). 
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regulation.27  For  the  avoidance  of 
doubt,  the  final  rule  expressly  states  that 
the  Board  will  consult  with  the  relevant 
home  country  supervisor  of  a  foreign 
bank  in  taking  any  action  imder  this 
section. 

The  final  rule  also  adopts  provisions 
that  generally  parallel  the  amendments 
made  to  §  225.83  with  respect  to 
triggering  events  for  notifying  the  Board 
that  the  foreign  bank  has  ceased  to  be 
well  capitalized  or  well  managed  under 
the  regulation. 

Regulatory  Flexibility  Act 

The  Board  has  reviewed  the  final  rule 
in  accordance  with  the  Regulatory 
Flexibility  Act.  This  final  rule 
implements  provisions  of  Title  I  of  the 
Gramm-Leach-Bliley  Act  that  allow 
entities  that  qualify  as  FHCs  to  engage 
in  a  broad  range  of  securities,  insurance, 
and  other  financial  activities  by 
providing  the  Board  with  a  simple,  post- 
transaction  notice.  The  nde  should 
enable  bank  holding  companies  and 
foreign  banks  that  qualify  as  financial 
holding  companies  to  engage  in  an 
expanded  range  of  activities  by,  in  most 
cases,  submitting  a  simple  form  to  the 
appropriate  Federal  Reserve  Bank 
describing  the  relevant  activity. 

The  FHC  election  procedures 
described  in  this  rule  are  voluntary,  and 
the  criteria  set  forth  in  the  rule  for  an 
effective  election  filing  are  those 
established  by  the  GLB  Act.  The  nde 
implements  this  pjul  of  the  GLB  Act  by 
requiring  a  simple,  one-time  procedure 
involving  minimum  paperwork  to  fulfiU 
the  statutory  election  requirement.  In 
addition,  the  new  powers  described  in 
the  GLB  Act  and  implemented  by  this 
rule  should  enhance  the  overall 
efficiency  of  bank  holding  companies 
and  the  other  financial  companies  that 
seek  to  affiliate  with  them.  'The  rule 
applies  to  all  companies  that  attempt  to 
qualify  as  financial  holding  companies, 
regardless  of  their  size,  and  allows  small 
organizations  to  take  advantage  of  the 
broad  new  powers  conferred  by  the  GLB 
Act  with  minimal  additional  burden. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A.l),  the 
Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  ludess  it  displays  a  currently 


"  Working  group  of  the  Basel  Committee  on 
Banking  Supervision  and  the  Offshore  Group  of 
Banking  Supervisors,  "The  Supervision  of  Cross- 
Border  Banking"  section  Ill(b)  1 14  (Oct.  1996). 


valid  0MB  confrol  niunber.  The  0MB 
control  number  is  7100-0292. 

The  collection  of  information 
requirements  in  this  final  rulemaking 
are  found  in  12  CFR  225.82  (a)  and  (b), 
225.83  (b)  and  (c),  225.91  (a),  225.93  (b) 
and  (c);  and  225.87,  225.88,  and  225.89. 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of 
Title  I  of  the  Gramm-Leach-Bliley  Act 
{Pub.  L.  106-103, 113  Stat.  1338  (1999)) 
which  amends  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843). 
The  respondents  are  current  and  future 
bank  holding  companies  and  foreign 
banking  organizations;  and  financial 
holding  companies,  respectively. 

The  notice  cited  in  12  CFR  225.82(a) 
provides  that  a  bank  holding  company 
may  elect  to  become  a  financial  holding 
company  by  filing  a  simple  written 
declaration  with  the  Federal  Reserve. 
The  declaration  must  include 
information  identifying  the  company's 
subsidiary  depository  institutions  and 
their  capital  ratios,  and  a  certification 
that  each  depository  institution  is  well 
capitalized  and  well  managed  (for 
specific  details,  see  12  CFR  225.82  (b)). 
There  will  be  no  reporting  form  for  this 
information  collection.  The  agency  form 
number  for  this  declaration  will  be  the 
FR  4010.  The  Board  estimates  that 
approximately  500  bank  holding 
companies  will  file  this  declaration 
during  the  first  year  and  that  it  will  take 
approximately  15  minutes  to  complete 
this  information.  This  woidd  result  in 
estimated  annual  burden  of  125  hours. 
Based  on  a  rate  of  $20  per  hour,  the 
annual  cost  to  the  pubUc  for  this 
information  collection  is  estimated  to  be 
$2,500. 

The  notice  cited  in  12  CFR  225.91(a) 
provides  that  a  foreign  bank  that 
operates  a  branch  or  agency  or  owns  or 
controls  a  commercial  lending  company 
in  the  United  States,  or  a  company  that 
owns  or  controls  such  a  foreign  bank, 
may  elect  to  be  treated  as  a  financial 
holding  company  by  filing  a  written 
declaration  with  the  appropriate 
Reserve  Bank.  The  declaration  must 
state  that  they  intend  to  be  treated  as  an 
FHC;  include  their  risk-based  capital 
ratios,  amoimt  of  Tier  1  capital,  and 
total  assets;  certify  that  they  are  well 
capitalized  and  well  managed;  certify 
that  all  U.S.  depository  institution 
subsidiaries  of  the  foreign  bank  or 
company  are  well  capitalized  and  well 
managed;  and  provide  the  capital  ratios 
for  each  U.S.  depository  institution 
subsidiaries  of  the  foreign  bank  or 
company  (for  specific  details,  see  12 
CFR  225.91(b)).  There  will  be  no 
reporting  form  for  this  information 
collection.  The  agency  form  number  for 
this  declaration  will  be  the  FR  4010. 


The  Board  estimates  that  approximately 
15  foreign  banks  will  file  this 
declaration  during  the  first  year  and  that 
it  will  take  approximately  30  minutes  to 
complete  this  information.  This  woidd 
result  in  estimated  annual  burden  of  7.5 
hotus.  Based  on  a  rate  of  $20  per  hoiu', 
the  annual  cost  to  the  public  for  this 
information  collection  is  estimated  to  be 
$150. 

The  notice  cited  in  12  CFR  225.83(b) 
provides  that  a  financial  holding 
company  with  subsidiary  depository 
institutions  that  cease  to  be  well 
managed  or  capitalized,  must  notify  the 
Federal  Reserve  and  execute  an 
agreement  acceptable  to  the  Federal 
Reserve  within  45  days.  Similarly,  the 
notice  cited  in  12  CFR  225.93(b) 
provides  that  if  a  foreign  bank,  any 
foreign  bank  that  maintains  a  U.S. 
branch,  agency,  or  commercial  lending 
company  and  is  controlled  by  the 
foreign  bank  or  company,  or  any  U.S. 
depository  institution  subsidiary  of  the 
foreign  bank  or  company  that  cease  to 
be  well  capitalized  or  well  majlaged,  the 
foreign  bank  or  parent  company  must 
notify  the  Federal  Reserve  and  execute 
an  agreement  acceptable  to  the  Federal 
Reserve  within  45  days.  If  the  financial 
holding  company  or  foreign  bank  would 
like  to  request  additional  time  they  must 
provide  an  explanation  of  why  an 
extension  is  necessary.  For  specific 
details  about  what  should  be  included 
in  this  agreement,  see  12  CFR 
225.83(c)(3)  and  225.93(c)(3), 
respectively.  There  will  be  no  reporting 
form  for  this  information  collection.  The 
agency  form  ntunber  will  be  the  FR 
4012.  The  Federal  Reserve  estimates 
that  due  to  the  new  incentives,  oidy  10 
subsidiary  depository  institutions  of 
financial  holding  companies  and  only  1 
subsidiary  of  a  foreign  bank  will  fall 
into  this  category  per  year  and  that  it 
would  take  approximately  10  hours  to 
complete  this  information.  This  would 
result  in  estimated  annual  burden  of  110 
hours.  Based  on  a  rate  of  $20  per  hour, 
the  annual  cost  to  the  public  for  this 
information  collection  would  be  $2,200. 

The  post-transaction  notice  cited  in 
12  CFR  225.87(a)  provides  that  a 
financial  holding  company  that 
commences  an  activity  or  acquires 
shares  of  a  company  engaged  in  an 
activity  listed  in  §  225.86,  must  notify 
the  appropriate  Federal  Reserve  Bank  in 
writing  within  30  calendar  days.  See  12 
CFR  225.87(a)  for  specific  details  on  the 
content  of  the  notice.  There  are 
reporting  forms  for  this  information 
collection.  For  domestic  FHCs,  this  form 
is  the  FR  Y-6A  (OMB  No.  7100-0124) 
and  for  foreign  FHCs,  the  form  is  the  FR 
Y-7A  (OMB  No.  7100-0125).  65  FR 
20821  (April  18,  2000).  These  forms 
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shortly  will  be  replaced  by  the  FR  Y-10 
and  FR  Y-IOF  (0MB  No.  7100-0297). 
respectively. 

The  Federal  Reserve  estimates  that 
financial  holding  companies  will  make 
450  filings  of  this  notice  annually  and 
that  it  would  take  approximately  1  hour 
to  complete  this  notification.  This 
would  result  in  an  estimated  annual 
burden  of  450  hoins.  Based  on  a  rate  of 
$20  per  houi,  the  annual  cost  to  the 
public  for  this  information  collection 
would  be  $9,000. 

Financial  holding  companies 
requesting  the  Board's  determination 
that  an  activity  is  financial  in  nature  or 
incidental  to  a  financial  activity  must 
provide  to  the  Board  the  information 
described  in  12  CFR  225.88(b). 
Financial  holding  companies  may 
request  an  advisory  opinion  from  the 
Board  about  whether  a  specific 
proposed  activity  foils  within  the  scope 
of  an  activity  listed  in  12  CFR  225.86  as 
fintmcial  in  nature  or  incidental  to  a 
financial  activity  by  submitting  the 
information  described  in  12  CFR 
225.88(e).  Financial  holding  companies 
that  seek  prior  approval  to  engage  in  an 
activity  that  the  financial  holding 
company  believes  is  complementary  to 
a  financial  activity  must  provide  to  the 
Board  the  information  identified  in  12 
CFR  225.89(a).  The  Federal  Reserve 
estimates  that  only  25  financial  holding 
companies  would  file  the  information 
requested  in  these  sections  annually  and 
that  it  would  take  approxi'mately  1  hour 
to  complete  each  information  collection. 
This  would  result  in  estimated  annual 
burden  of  25  hours.  Based  on  a  rate  of 
$20  per  horn,  the  annual  cost  to  the 
public  for  this  information  collection 
would  be  $500. 

A  bank  holding  company  may  request 
confidentiality  for  the  information 
contained  in  these  information 
collections  pursuant  to  section  (b)(4) 
and  (b)(6)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(4)  and  (b)(6)). 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0292),  Washington,  DC  20503. 

List  of  Subiects  in  12  CFR  Part  225 

Administrative  practice  and 
procediu«.  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies. 


Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  amends  12  CFR 
part  225  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
is  amended  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j){13).  1818. 
1828(o),  1831i.  1831p-l,  1843(c)(8).  1843(k). 
1844(b).  1972(1).  2903,  2905.  3106,  3108, 
3310,  3331-3351.  3907,  and  3909. 

2.  In  subpart  A.  §  225.1.  a  new 
paragraph  (c)(9)  is  added  to  read  as 
follows: 

S  225.1    Authority,  purpose,  and  scop*. 

***** 

(c)  *  *  •  • 

(9)  Subpart  I  establishes  the  procedure 
by  which  a  bank  holding  company  may 
elect  to  become  a  financial  holding 
company,  eniunerates  the  consequences 
if  a  financial  holding  company  ceases  to 
meet  a  requirement  applicable  to  a 
financial  holding  company,  lists  the 
activities  in  which  a  financial  holding 
company  may  engage,  establishes  the 
procedure  by  which  a  person  may 
request  the  Board  to  authorize 
additional  activities  as  financial  in 
nature  or  incidental  thereto,  and 
establishes  the  procediue  by  which  a 
financial  holding  company  may  seek 
approval  to  engage  in  an  activity  that  is 
complementary  to  a  financial  activity. 
***** 

3.  In  subpart  A,  §  225.2  is  amended  by 
revising  paragraph  (r)(2)  and  (s)  and 
adding  paragraph  (t)  to  read  as  follows: 

S  225.2    Definitions 

***** 

(r)*  *  * 

(2)  Insured  and  uninsured  depository 
institution — (i)  Insured  depository 
institution.  In  the  case  of  an  insured 
depository  institution,  "well 
capitalized"  means  that  the  institution 
has  and  maintains  at  least  the  capital 
levels  required  to  be  well  capitalized 
under  the  capital  adequacy  regulations 
or  guidelines  applicable  to  the 
institution  that  have  been  adopted  by 
the  appropriate  Federal  banking  agency 
for  the  institution  under  section  38  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  18310). 

(ii)  Uninsured  depository  institution. 
In  the  case  of  a  depository  institution 
the  deposits  of  wUch  are  not  insured  by 
the  Federal  Deposit  Insurance 
Corporation,  "well  capitalized"  means 
that  the  institution  has  and  maintains  at 
least  the  capital  levels  required  for  an 


insured  depository  institution  to  be  well 
capitalized. 

***** 

(s)  Well  managed — (1)  In  general. 
Except  as  otherwise  provided  in  this 
part,  a  company  or  depository 
institution  is  well  managed  if: 

(i)  At  its  most  recent  inspection  or 
examination  or  subsequent  review  by 
the  appropriate  Federal  banking  agency 
for  the  company  or  institution  (or  the 
appropriate  state  banking  agency  in  an 
examination  described  in  section  10(d) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1820(d)),  the  company  or 
institution  received: 

(A)  At  least  a  satisfactory  composite 
rating;  and 

(B)  At  least  a  satisfactory  rating  for 
management,  if  such  rating  is  given. 

(ii)  In  the  case  of  a  company  or 
depository  institution  that  has  not 
received  an  inspection  or  examination 
rating,  the  Board  has  determined,  after 
a  review  of  the  managerial  and  other 
resources  of  the  company  or  depository 
institution  and  after  consulting  with  the 
appropriate  Federal  and  state  banking 
agencies,  as  applicable,  for  the  company 
or  institution,  that  the  company  or 
institution  is  well  managed. 

(2)  Merged  depository  institutions — (i) 
Merger  involving  well  managed 
institutions.  A  depository  institution 
that  results  fit>m  die  merger  of  two  or 
more  depository  institutions  that  are 
well  managed  shall  be  considered  to  be 
well  managed  unless  the  Board 
determines  otherwise  after  consulting 
with  the  appropriate  Federal  and  state 
banking  agencies,  as  applicable,  for  each 
depository  institution  involved  in  the 
meqzer. 

(ii)  Merger  involving  a  poorly  rated 
institution.  A  depository  institution  that 
results  from  the  merger  of  a  depository 
institution  that  is  well  managed  with 
one  or  more  depository  institutions  that 
are  not  well  managed  or  have  not  been 
examined  shall  be  considered  to  be  well 
managed  if  the  Board  determines,  after 
a  review  of  the  managerial  and  other 
resources  of  the  resulting  depository 
institution  and  after  consulting  with  the 
appropriate  Federal  and  state  banking 
agencies  for  the  institutions  involved  in 
the  merger,  as  applicable,  that  the 
resulting  institution  is  well  managed. 

(3)  Foreign  banking  organizations. 
Except  as  otherwise  provided  in  this 
part,  a  foreign  banking  organization  is 
considered  well  managed  if  the 
combined  operations  of  the  foreign 
banking  organization  in  the  United 
States  have  received  at  least  a 
satisfactory  composite  rating  at  the  most 
recent  annual  assessment. 

(t)  Depository  institution.  For 
purposes  of  this  part,  the  term 
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"depository  institution"  has  the  same 
meaning  as  in  section  3(c)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(c)). 

***** 

4.  In  subpart  B,  §  225.14(c)(2)(i)  is 
revised  to  read  as  follows: 

§  225.1 4    Expedited  action  for  certain  banit 
acquisitions  by  weil-run  banic  iioiding 
companies  i 

***** 

(c)  *  *  * 

(2)  Well  managed  organization — (i) 
Satisfactory  examination  ratings.  At  the 
time  of  the  transaction,  the  acquiring 
bank  holding  company,  its  lead  insured 
depository  institution,  and  insured 
depository  institutions  that  control  at 
least  80  percent  of  the  total  risk- 
weighted  assets  of  insured  depository 
institutions  controlled  by  the  holding 
company  are  well  managed  and  have 
received  at  least  a  satisfactory  rating  for 
compliance  at  their  most  recent 
examination  if  such  rating  was  given; 
***** 

5.  In  subpart  C,  §  225.23(c)(2)(i)  is 
revised  to  read  as  follows: 

f  225.23    Expedited  action  for  certain 
nonbanidng  proposals  by  weli-run  bank. 
holding  companies 

***** 

(c)*  '  * 

(2)  Well  managed  organization — (i) 
Satisfactory  examination  ratings.  At  the 
time  of  the  transaction,  the  acquiring 
bank  holding  company,  its  lead  insiired 
depository  institution,  and  insured 
depository  institutions  that  control  at 
least  80  percent  of  the  total  risk- 
weighted  assets  of  insiu-ed  depository 
institutions  controlled  by  the  holding 
company  are  well  managed  and  have 
received  at  least  a  satisfactory  rating  for 
compliance  at  their  most  recent 
examination  if  such  rating  was  given; 
*        *        *        *        * 

6.  Subpart  I  is  revised  to  read  as 
&>llows: 

Subpart  I — Financial  Holding  Companies 

225.81  What  is  a  financial  holding 
company? 

225.82  How  does  a  bank  holding  company 
elect  to  become  a  financial  holding 
company? 

225.83  What  are  the  consequences  of  failing 
to  continue  to  meet  applicable  capital 
and  management  requirements? 

225.84  What  are  the  consequences  of  failing 
to  maintain  a  satisfactory  or  better  rating 
under  the  Community  Reinvestment  Act 
at  all  insured  depository  institution 
subsidiaries? 

225.85  Is  notice  to  or  approval  from  the 
Board  required  prior  to  engaging  in  a 
financial  activity? 


225.86  What  activities  are  permissible  for 
any  financial  holding  company? 

225.87  Is  notice  to  the  Board  required  after 
engaging  in  a  financial  activity? 

225.88  How  to  request  the  Board  to 
determine  that  an  activity  is  financial  in 
nature  or  incidental  to  a  financial 
activity? 

225.89  How  to  request  approval  to  engage 
in  an  activity  that  is  complementary  to 
a  financial  activity? 

225.90  What  are  the  requirements  for  a 
foreign  bank  to  be  treated  as  a  financial 
holding  company? 

225.91  How  may  a  foreign  bank  elect  to  be 
treated  as  a  financial  holding  company? 

225.92  How  does  an  election  by  a  foreign 
bank  become  effective? 

225.93  What  are  the  consequences  of  a 
foreign  bank  failing  to  continue  to  meet 
applicable  capital  and  management 
requirements? 

225.94  What  are  the  consequences  of  an 
insured  branch  or  depository  institution 
failing  to  maintain  a  satisfactory  or  better 
rating  under  the  Community 
Reinvestment  Act? 

Subpart  i — Financial  Holding 
Companies 

§  225.81    What  is  a  financial  holding 
company? 

(a)  Definition.  A  financial  holding 
company  is  a  bank  holding  company 
that  meets  the  requirements  of  this 
section. 

(b)  Requirements  to  be  a  financial 
holding  company.  In  order  to  be  a 
financial  holding  company: 

(1)  All  depository  institutions 
controlled  by  the  bank  holding  company 
must  be  and  remain  well  capitalized; 

(2)  All  depository  institutions 
controlled  by  the  bank  holding  company 
must  be  and  remain  well  managed;  and 

(3)  The  bank  holding  company  must 
have  made  an  effective  election  to 
become  a  financial  holding  company. 

(c)  Requirements  for  foreign  bimks 
that  are  or  are  owned  by  bank  holding 
companies — (1)  Foreign  banks  with  U.S. 
branches  or  agencies  that  also  own  U.S. 
banks.  A  foreign  bank  that  is  a  bank 
holding  company  and  that  operates  a 
branch  or  agency  or  owns  or  controls  a 
commercial  lending  company  in  the 
United  States  must  comply  with  the 
requirements  of  this  section,  §  225.82, 
and  §§  225.90  through  225.92  in  order  to 
be  a  financial  holding  company.  After  it 
becomes  a  financial  holding  company,  a 
foreign  bank  described  in  this  paragraph 
will  be  subject  to  the  provisions  of 
§§225.83.  225.84.  225.93,  and  225.94. 

(2)  Bank  holding  companies  that  own 
foreign  banks  with  U.S.  branches  or 
agencies.  A  bank  holding  company  that 
owns  a  foreign  bank  that  operates  a 
branch  or  agencj'  or  owns  or  controls  a 
commercial  lending  company  in  the 
United  States  must  comply  with  the 


requirements  of  this  section.  §  225.82, 
and  §§  225.90  through  225.92  in  order  to 
be  a  financial  holding  company.  After  it 
becomes  a  financial  holding  company,  a 
bank  holding  company  described  in  this 
paragraph  will  be  subject  to  the 
provisions  of  §§225.83,  225.84,  225.93, 
and  225.94. 

§225.82    How  does  a  t}ant(  holding 
company  elect  to  become  a  financial 
holding  company? 

(a)  Filing  requirement.  A  bank  holding 
company  may  elect  to  become  a 
financial  holding  company  by  filing  a 
written  declaration  with  the  appropriate 
Reserve  Bank.  A  declaration  by  a  bank 
holding  company  is  considered  to  be 
filed  on  the  date  that  all  information 
required  by  paragraph  (b)  of  this  section 
is  received  by  the  appropriate  Reserve 
Bank. 

(b)  Contents  of  declaration.  To  be 
deemed  complete,  a  declaration  must: 

(1)  State  that  the  bank  holding 
company  elects  to  be  a  financial  holding 
company; 

(2)  Provide  the  name  and  head  office 
address  of  the  bank  holding  company 
and  of  each  depository  institution 
controlled  by  the  bank  holding 
company; 

(3)  Certify  that  each  depository 
institution  controlled  by  the  bank 
holding  company  is  well  capitalized  as 
of  the  date  the  bank  holding  company 
submits  its  declaration; 

(4)  Provide  the  capital  ratios  as  of  the 
close  of  the  previous  quarter  for  all 
relevant  capital  measures,  as  defined  in 
section  38  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831o).  for 
each  depository  institution  controlled 
by  the  company  on  the  date  the 
company  submits  its  declaration;  and 

(5)  Certify  that  each  depository 
institution  controlled  by  the  company  is 
well  managed  as  of  the  date  the 
company  submits  its  declaration. 

(c)  Effectiveness  of  election.  An 
election  by  a  bank  holding  company  to 
become  a  financial  holding  company 
shall  not  be  effective  if.  during  the 
period  provided  in  paragraph  (e)  of  this 
section,  the  Board  finds  that,  as  of  the 
date  the  declaration  was  filed  with  the 
appropriate  Reserve  Bank: 

(1)  Any  insiu-ed  depository  institution 
controlled  by  the  banik  holding  company 
(except  an  institution  excluded  under 
paragraph  (d)  of  this  section)  has  not 
achieved  at  least  a  rating  of  "satisfactory 
record  of  meeting  community  credit 
needs"  imder  the  Community 
Reinvestment  Act  at  the  institution's 
most  recent  examination:  or 

(2)  Any  depository  institution 
controlled  by  the  bank  holding  company 
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is  not  both  well  capitalized  and  well 
managed. 

(d)  Consideration  of  the  CRA 
performance  of  a  recently  acquired 
insured  depository  institution.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
an  insured  depository  institution  will  be 
excluded  for  purposes  of  the  review  of 
the  Commimity  Reinvestment  Act  rating 
provisions  of  paragraph  (c)(1)  of  this 
section  if: 

(1)  The  bank  holding  company 
acquired  the  insured  depository 
institution  during  the  12-month  period 
preceding  the  filing  of  an  election  under 
paragraph  (a)  of  this  section; 

(2)  The  bank  holding  company  has 
submitted  an  affirmative  plan  to  the 
appropriate  Federal  banking  agency  for 
the  institution  to  take  actions  necessary 
for  the  institution  to  achieve  at  least  a 
rating  of  "satisfactory  record  of  meeting 
community  credit  needs"  under  the 
Community  Reinvestment  Act  at  the 
next  examination  of  the  institution;  and 

(3)  The  appropriate  Federal  banking 
agency  for  the  institution  has  accepted 
the  plan  described  in  paragraph  (d)(2)  of 
this  section. 

(e)  Effective  date  of  election — (1)  In 
general.  An  election  filed  by  a  bank 
holding  company  under  paragraph  (a)  of 
this  sectipn  is  effective  on  the  31st 
calendar  day  after  the  date  that  a 
complete  declaration  was  filed  with  the 
appropriate  Reserve  Bank,  unless  the 
Board  notifies  the  bank  holding 
company  prior  to  that  time  that  the 
election  is  ineffective. 

(2)  Earlier  notification  that  an  election 
is  effective.  The  Board  or  the 
appropriate  Reserve  Bank  may  notify  a 
bank  holding  company  that  its  election 
to  become  a  financial  holding  company 
is  effective  prior  to  the  31st  day  after  the 
date  that  a  complete  declaration  was 
filed  with  the  appropriate  Reserve  Bank. 
Such  a  notification  must  be  in  writing. 

(f)  Requests  to  become  a  financial 
holding  company  submitted  as  part  of 
an  application  to  become  a  bank 
holding  company — (1)  In  general.  A 
company  that  is  not  a  bank  holding 
company  and  has  applied  for  the 
Board's  approval  to  become  a  bank 
holding  company  under  section  3(a)(1) 
of  the  BHC  Act  (12  U.S.C.  1842(a)(1)) 
may  as  part  of  that  application  submit 
a  request  to  become  a  financial  holding 
company. 

(2)  Contents  of  request.  A  request  to 
become  a  financial  holding  company 
submitted  as  part  of  an  application  to 
become  a  bank  holding  company  must: 

(i)  State  that  the  company  seeks  to 
become  a  financial  holding  company  on 
consiimmation  of  its  proposal  to  become 
a  bank  holding  company;  and 


(ii)  Certify  that  each  depository 
institution  that  would  be  controlled  by 
the  company  on  consiunmation  of  its 
proposal  to  become  a  bank  holding 
company  will  be  both  well  capitalized 
and  well  managed  as  of  the  date  the 
company  consummates  the  proposal. 

(3)  Request  becomes  a  declaration 
and  an  effective  election  on  date  of 
consummation  of  bank  holding 
company  proposal.  A  complete  request 
submitted  by  a  company  under  this 
paragraph  (f)  becomes  a  complete 
declaration  by  a  bank  holding  company 
for  purposes  of  section  4fl)  of  the  BHC 
Act  (12  U.S.C.  1843(1))  and  becomes  an 
effective  election  for  purposes  of 

§  225.81(b)  on  the  date  that  the  company 
lawfully  consiunmates  its  proposal 
under  section  3  of  the  BHC  Act  (12 
U.S.C.  1842),  unless  the  Board  notifies 
the  company  at  any  time  prior  to 
consiunmation  of  the  proposal  and  that: 

(i)  Any  depository  institution  that 
would  be  controlled  by  the  company  on 
consununation  of  the  proposal  will  not 
be  both  well  capitalized  and  well 
managed  on  the  date  of  consummation; 
or 

(ii)  Any  insured  depository  institution 
that  would  be  controlled  by  the 
company  on  consiunmation  of  the 
proposal  has  not  achieved  at  least  a 
rating  of  "satisfactory  record  of  meeting 
community  credit  needs"  under  the 
Commimity  Reinvestment  Act  at  the 
institution's  most  recent  examination. 

(4)  Limited  exclusion  for  recently 
acquired  institutions  not  available. 
Unless  the  Board  determines  otherwise, 
an  insured  depository  institution  that  is 
controlled  or  would  be  controlled  by  the 
company  as  part  of  its  proposal  to 
become  a  bank  holding  company  may 
not  be  excluded  for  purposes  of 
evaluating  the  Community 
Reinvestment  Act  criterion  described  in 
this  paragraph  or  in  paragraph  (d)  of  this 
section. 

(g)  Board's  authority  to  exercise 
supervisory  authority  over  a  financial 
holding  company.  Au  effective  election 
to  become  a  financial  holding  company 
does  not  in  any  way  limit  the  Board's 
statutory  authority  under  the  BHC  Act, 
the  Federal  Deposit  Insurance  Act,  or 
any  other  relevant  Federal  statute  to 
take  appropriate  action,  including 
imposing  supervisory  limitations, 
restrictions,  or  prohibitions  on  the 
activities  and  acquisitions  of  a  bank 
holding  company  that  has  elected  to 
become  a  financial  holding  company,  or 
enforcing  compliance  with  applicable 
law. 


§  225.8i    What  are  the  consequences  of 
falling  to  continue  to  meet  applicabie 
capital  and  management  requirements? 

(a)  Notice  by  the  Board.  If  the  Board 
finds  that  a  financial  holding  company 
controls  any  depository  institution  that 
is  not  well  capitalized  or  well  managed, 
the  Board  will  notify  the  company  in 
writing  that  it  is  not  in  compliance  with 
the  applicable  requirement(s)  for  a 
financial  holding  company  and  identify 
the  area(s)  of  noncompliance.  The  Board 
may  provide  this  notice  at  any  time 
before  or  after  receiving  notice  from  the 
financial  holding  company  under 
paragraph  (b)  of  this  section. 

(b)  Notification  by  a  financial  holding 
company  required— (1)  Notice  to  Board. 
A  financial  holding  company  must 
notify  the  Board  in  writing  within  15 
calendar  days  of  becoming  aware  that 
any  depository  institution  controlled  by 
the  company  has  ceased  to  be  well 
capitalized  or  well  managed.  This 
notification  must  identify  the  depository 
institution  involved  and  the  area(s)  of 
noncompliance. 

(2)  Triggering  events  for  notice  to  the 
Board — (i)  Well  capitalized.  A  company 
becomes  aware  that  a  depository 
institution  it  controls  is  no  longer  well 
capitalized  upon  the  occurrence  of  any 
material  event  that  would  change  the 
category  assigned  to  the  institution  for 
purposes  of  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831o).  See  12  CFR  6.3(b)-(c), 
208.42(b)-(c),  and  325.102(bHc). 

(ii)  Well  managed.  A  company 
becomes  aware  that  a  depository 
institution  it  controls  is  no  longer  well 
managed  at  the  time  the  depository 
institution  receives  written  notice  from 
the  appropriate  Federal  or  state  banking 
agency  that  either  its  composite  rating 
or  its  rating  for  management  is  not  at 
least  satisfactory. 

(c)  Execution  ofagfvement  acceptable 
to  the  Board — (1)  Agreement  required; 
time  period.  Within  45  days  after 
receiving  a  notice  from  the  Board  under 
paragraph  (a)  of  this  section,  the 
company  must  execute  an  agreement 
acceptable  to  the  Board  to  comply  with 
all  applicable  capital  and  management 
requirements. 

(2)  Extension  of  time  for  executing 
agreement.  Upon  request  by  a  company, 
the  Board  may  extend  the  45-day  period 
under  paragraph  (c)(1)  of  this  section  if 
the  Board  determines  that  granting 
additional  time  is  appropriate  under  the 
circumstances.  A  request  by  a  company 
for  additional  time  must  include  an 
explanation  of  why  an  extension  is 
necessary. 

(3)  Agreement  requirements.  An 
agreement  required  by  paragraph  (c)(1) 
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of  this  section  to  correct  a  capital  or 
management  deficiency  must: 

(i)  Explain  the  specific  actions  that 
the  company  will  take  to  correct  all 
areas  of  noncompliance; 

(ii)  Provide  a  schedule  within  which 
each  action  will  be  taken; 

(iii)  Provide  any  other  information 
that  the  Board  may  require;  and 

(iv)  Be  acceptable  to  the  Board. 

(d)  Limitations  during  period  of 
noncompliance — Until  the  Board 
determines  that  a  company  has 
corrected  the  conditions  described  in  a 
notice  under  paragraph  (a)  of  this 
section: 

(1)  The  Board  may  impose  any 
limitations  or  conditions  on  the  conduct 
or  activities  of  the  company  or  any  of  its 
affiliates  as  the  Board  finds  to  be 
appropriate  and  consistent  with  the 
purposes  of  the  BHC  Act;  and 

(2)  The  company  and  its  affiliates  may 
not  commence  any  additional  activity  or 
acquire  control  or  shares  of  any 
company  under  section  4(k)  of  the  BHC 
Act  without  prior  approval  irom  the 
Board. 

(e)  Consequences  of  failure  to  correct 
conditions  within  180  days — (1) 
Divestiture  of  depository  institutions.  If 
a  company  does  not  correct  the 
conditions  described  in  a  notice  under 
paragraph  (a)  of  this  section  within  180 
days  of  receipt  of  the  notice  or  such 
additional  time  as  the  Board  may 
permit,  the  Board  may  order  the 
company  to  divest  ownership  or  control 
of  any  depository  institution  owned  or 
controlled  by  the  company.  Such 
divestiture  must  be  done  in  accordance 
with  the  terms  and  conditions 
established  by  the  Board. 

(2)  Alternative  method  of  complying 
with  a  divestiture  order.  A  company 
may  comply  with  an  order  issued  under, 
paragraph  (e)(1)  of  this  section  by 
ceasing  to  engage  (both  directly  and 
through  any  subsidiary  that  is  not  a 
depository  institution  or  a  subsidiary  of 
a  depository  institution)  in  any  activity 
that  may  be  conducted  only  imder 
section  4(k),  (n),  or  (o)  of  the  BHC  Act 
(12  U.S.C.  1843(k).  (n),  or  (o)).  The 
termination  of  activities  must  be 
completed  within  the  time  period 
referred  to  in  paragraph  (e)(1)  of  this 
section  and  in  accordance  with  the 
terms  and  conditions  acceptable  to  the 
Board. 

(f)  Consultation  with  other  agencies. 
In  taking  any  action  under  this  section, 
the  Board  will  consult  with  the  relevant 
Federal  and  state  regulatory  authorities. 


§225.84    What  are  the  consequences  of 
falling  to  maintain  a  satisfactory  or  better 
rating  under  tfw  Community  Reinvestment 
Act  at  all  insured  depository  institution 
subsidiaries? 

(a)  Limitations  on  activities — (1)  In 
general.  Upon  receiving  a  notice 
regarding  performance  under  the 
Community  Reinvestment  Act  in 
accordance  with  paragraph  (a)(2)  of  this 
section,  a  financial  holding  company 
may  not: 

(i)  Commence  any  additional  activity 
imder  section  4(k)  or  4(n)  of  the  BHC 
Act  (12  U.S.C.  1843(k)  or  (n));  or 

(ii)  Directly  or  indirectly  acquire 
control,  including  all  or  substantially  all 
of  the  assets,  of  a  company  engaged  in 
any  activity  under  section  4(k)  or  4(n)  of 
the  BHC  Act  (12  U.S.C.  1843(k)  or  (n)). 

(2)  Notification.  A  financial  holding 
company  receives  notice  for  purposes  of 
this  paragraph  at  the  time  that  the 
appropriate  Federal  banking  agency  for 
any  insured  depository  institution 
controlled  by  the  company  or  the  Board 
provides  notice  to  the  institution  or 
company  that  the  institution  has 
received  a  rating  of  "needs  to  improve 
record  of  meeting  community  credit 
needs"  or  "substantial  noncompliance 
in  meeting  conununity  credit  needs"  in 
the  institution's  most  recent 
examination  imder  the  Community 
Reinvestment  Act. 

(b)  Exceptions  for  certain  activities — 
(1)  Continuation  of  investment 
activities.  The  prohibition  in  paragraph 
(a)  of  this  section  does  not  prevent  a 
financial  holding  company  from 
continuing  to  make  investments  in  the 
ordinary  course  of  conducting  merchant 
banking  activities  under  section 
4(k)(4)(H)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(4)(H))  or  insurance  company 
investment  activities  under  section 
4(k)(4)(I)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(4)(I))if: 

(i)  The  financial  holding  company 
lawfully  was  a  financial  holding 
company  and  commenced  the  merchant 
banking  activity  under  section  4(k)(4)(H) 
of  the  BHC  Act  (12  U.S.C.  1843(k)(4)(H)) 
or  the  insurance  company  investment 
activity  under  section  4(k)(4)(I)  of  the 
BHC  Act  (12  U.S.C.  1843(k)(4)(I))  prior 
to  the  time  that  an  insured  depository 
institution  controlled  by  the  financieJ 
holding  company  received  a  rating 
below  "satisfactory  record  of  meeting 
community  credit  needs"  under  the 
Community  Reinvestment  Act;  and 

(ii)  The  Board  has  not,  in  the  exercise 
of  its  supervisory  authority,  advised  the 
financial  holding  company  that  these 
activities  must  be  restricted. 

(2)  Activities  that  are  closely  related 
to  banking.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 


prevent  a  financial  holding  company 
from  commencing  any  additional 
activity  or  acquiring  control  of  a 
company  engaged  in  any  activity  under 
section  4(c)  of  the  BHC  Act  (12  U.S.C. 
1843(c)),  if  the  company  complies  with 
the  notice,  approval,  and  other 
requirements  of  that  section  and  section 
4(j)  of  the  BHC  Act  (12  U.S.C.  1843(j)). 

(c)  Duration  of  prohibitions.  The 
prohibitions  described  in  paragraph  (a) 
of  this  section  shall  continue  in  effect 
until  such  time  as  each  insured 
depository  institution  controlled  by  the 
financial  holding  company  has  achieved 
at  least  a  rating  of  "satisfactory  record 
of  meeting  community  credit  needs" 
under  the  Community  Reinvestment  Act 
at  the  most  recent  examination  of  the 
institution. 

§  225.85    Is  notice  to  or  approval  from  tfte 
Board  rsquired  prior  to  engaging  in  a 
financial  activity? 

(a)  No  prior  approval  required 
generally — (1)  In  general.  A  financial 
holding  company  and  any  subsidiary 
(other  than  a  depository  institution  or 
subsidiary  of  a  depository  institution)  of 
the  financial  holding  company  may 
engage  in  any  activity  listed  in  §  225.86, 
or  acquire  shares  or  control  of  a 
company  engaged  exclusively  in 
activities  listed  in  §  225.86,  without 
providing  prior  notice  to  or  obtaining 
prior  approval  from  the  Board  unless 
required  under  paragraph  (c)  of  this 
section. 

(2)  Acquisitions  by  a  financial  holding 
company  of  a  company  engaged  in  other 
permissible  activities.  In  addition  to  the 
activities  listed  in  §  225.86,  a  company 
acquired  or  to  be  acquired  by  a  financial 
holding  company  under  paragraph  {a)(l) 
of  this  section  may  engage  in  activities 
otherwise  permissible  for  a  financial 
holding  company  under  this  part  in 
accordance  with  any  applicable  notice, 
approval,  or  other  requirement. 

(3)  Acquisition  by  a  financial  holding 
company  of  a  company  engaged  in 
limited  nonfinancial  activities — (i) 
Mixed  acquisitions  generally  permitted. 
A  financial  holding  company  may  under 
this  subpart  acquire  more  than  5  percent 
of  the  outstanding  shares  of  any  class  of 
voting  securities  or  control  of  a 
company  that  is  not  engaged  exclusively 
in  activities  that  are  financial  in  nature, 
incidental  to  a  financial  activity,  or 
otherwise  permissible  for  the  financial 
holding  company  under  section  4(c)  of 
the  BHC  Act  (12  U.S.C.  1843(c))  if: 

(A)  The  company  to  be  acquired  is 
substantially  engaged  in  activities  that 
are  financial  in  nature,  incidental  to  a 
financial  activity,  or  otherwise 
permissible  for  the  financial  holding 
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company  under  section  4(c)  of  the  BHC 
Act  (12  U.S.C.  1843(c)); 

(B)  The  financial  holding  company 
complies  with  the  notice  requirements 
of  §  225.87,  if  applicable;  and 

(C)  The  company  confonns, 
terminates,  or  divests,  within  2  years  of 
the  date  the  financial  holding  company 
acquires  shares  or  control  of  the 
company,  all  activities  that  are  not 
financial  in  natiue,  incidental  to  a 
financial  activity,  or  otherwise 
permissible  for  the  financial  holding 
company  under  section  4(c)  (12  U.S.C. 
1843(c))oftheBHCAct. 

(ii)  Definition  of  "substantially 
engaged. "  Unless  the  Board  determines 
otherwise,  a  company  will  be 
considered  to  be  "substantially 
engaged"  in  activities  permissible  for  a 
financial  holding  company  for  purposes 
of  paragraph  (a)(3KA)  of  this  section  if 
at  least  85  percent  of  the  company's 
consolidated  total  aimual  gross  revenues 
is  derived  from  and  at  least  85  percent 
of  the  company's  consolidated  total 
assets  is  attributable  to  the  conduct  of 
activities  that  are  financial  in  nature, 
incidental  to  a  financial  activity,  or 
otherwise  permissible  for  a  financial 
holding  company  imder  section  4(c)  of 
the  BHC  Act  (12  U.S.C.  1843(c)). 

(b)  Locations  in  which  a  financial 
holding  company  may  conduct  financial 
activities.  A  financial  holding  company 
may  conduct  any  activity  listed  in 

§  225.86  at  any  location  in  the  United 
States  or  at  any  location  outside  of  the 
United  States  subject  to  the  laws  of  the 
jiuisdiction  in  which  the  activity  is 
conducted. 

(c)  Circumstances  under  which  prior 
notice  to  the  Board  is  required — (1) 
Acquisition  of  more  than  5  percent  of 
the  shares  of  a  savings  association.  A 
financial  holding  company  must  obtain 
Board  approval  in  accordance  with 
section  4(j)  of  the  BHC  Act  (12  U.S.C. 
1843(j))  and  either  §  225.14  or  §  225.24, 
as  appropriate,  prior  to  acquiring 
control  or  more  than  5  percent  of  the 
outstanding  shares  of  any  class  of  voting 
seciuities  of  a  savings  association  or  of 

a  company  that  owns,  operates,  or 
controls  a  savings  association. 

(2)  Supervisory  actions.  The  Board 
may,  if  appropriate  in  the  exercise  of  its 
supervisory  or  other  authority, 
including  under  §  225.82(g)  or 
§  225.83(d)  or  other  relevant  authority, 
require  a  financial  holding  company  to 
provide  notice  to  or  obtain  approval 
from  the  Board  prior  to  engaging  in  any 
activity  or  acquiring  shares  or  control  of 
any  company. 


§  225.86    What  activities  are  perm  issible  for 
any  financial  holding  company? 

The  following  activities  are  financial 
in  natiue  or  incidental  to  a  financial 
activity: 

(a)  Activities  determined  to  be  closely 
related  to  banking.  (1)  Any  activity  that 
the  Board  had  determined  by  regulation 
prior  to  November  12, 1999,  to  be  so 
closely  related  to  banking  as  to  be  a 
proper  incident  thereto,  subject  to  the 
terms  and  conditions  contained  in  this 
part,  unless  modified  by  the  Board. 
These  activities  are  listed  in  §  225.28. 

(2)  Any  activity  that  the  Board  had 
determined  by  an  order  that  was  in 
effect  on  November  12,  1999,  to  be  so 
closely  related  to  banking  as  to  be  a 
proper  incident  thereto,  subject  to  the 
terms  and  conditions  contained  in  this 
part  and  those  in  the  authorizing  orders. 
These  activities  are: 

(i)  Providing  administrative  and  other 
services  to  mutual  funds  (Societe 
Generale,  84  Federal  Reserve  Bulletin 
680  (1998)); 

(ii)  Owning  shares  of  a  seciuities 
exchange  {J. P.  Morgan  &■  Co,  Inc.,  and 
UBS  AG,  86  Federal  Reserve  Bulletin  61 
(2000)); 

(iii)  Acting  as  a  certification  authority 
for  digital  signatures  and  authenticating 
the  identity  of  persons  conducting 
financial  and  nonfinancial  transactions 
[Bayerische  Hypo-  and  Vereinsbank  AG, 
et  al.,  86  Federal  Reserve  Bulletin  56 
(2000)); 

(iv)  Providing  employment  histories 
to  third  parties  for  use  in  making  credit 
decisions  and  to  depository  institutions 
and  their  affiliates  for  use  in  the 
ordinary  coiuse  of  business  [Norwest 
Corporation,  81  Federal  Reserve 
Bulletin  732  (1995)); 

(v)  Check  cashing  and  wire 
transmission  services  {Midland  Bank, 
PLC,  76  Federal  Reserve  Bulletin  860 
(1990)  (check  cashing);  Norwest 
Corporation,  81  Federal  Reserve 
Bulletin  1130  (1995)  (money 
transmission)); 

(vi)  In  connection  with  offering 
banking  services,  providing  notary 
public  services,  selling  postage  stamps 
and  postage-paid  envelopes,  providing 
vehicle  registration  services,  and  selling 
public  transportation  tickets  and  tokens 
(Popular,  Inc.,  84  Federal  Reserve 
Bulletin  481  (1998));  and 

(vii)  Real  estate  title  abstracting  {The 
First  National  Company,  81  Federal 
Reserve  Bulletin  805  (1995)). 

(b)  Activities  determined  to  be  usual 
in  connection  with  the  transaction  of 
baidcing  abroad.  Any  activity  that  the 
Board  had  determined  by  regidation  in 
effect  on  November  11, 1999,  to  be  usual 
in  connection  with  the  transaction  of 
banking  or  other  financial  operations 


abroad  (see  §  211.5(d)  of  this  chapter), 
subject  to  the  terms  and  conditions  in 
part  211  and  Board  interpretations  in 
effect  on  that  date  regarding  the  scope 
and  conduct  of  the  activity.  In  addition 
to  the  activities  listed  in  paragraphs  (a) 
and  (c)  of  this  section,  these  activities 
are: 

(1)  Providing  management  consulting 
services,  including  to  any  person  with 
respect  to  nonfinancial  matters,  so  long 
as  the  management  consulting  services 
are  advisory  and  do  not  allow  the 
financial  holding  company  to  control 
the  person  to  which  the  services  are 
provided; 

(2)  Operating  a  travel  agency  in 
connection  with  financial  services 
offered  by  the  financial  holding  •   . 
company  or  others;  and 

(3)  Organizing,  sponsoring,  and 
managing  a  mutual  fund,  so  long  as: 

(i)  "The  fund  does  not  exercise 
managerial  control  over  the  entities  in 
which  the  fund  invests;  and 

(ii)  The  financial  holding  company 
reduces  its  ownership  in  the  fund,  if 
any,  to  less  than  25  percent  of  the  equity 
of  the  fund  within  one  year  of 
sponsoring  the  fund  or  such  additional 
period  as  the  Board  permits. 

(c)  Activities  permitted  under  section 
4(k)(4)  of  the  BHC  Act  (IZTJ.S.C. 
1843(k)(4)).  Any  activity  defined  to  be 
financial  in  nature  under  sections 
4(k)(4)(A)  through  (E),  (H)  and  (I)  of  Uie    • 
BHC  Act  (12  U.S.C.  1843(k)(4)(A) 
through  (E),  (H)  and  (I)). 

§  225.87    Is  notice  to  the  Board  required 
after  engaging  in  a  financial  activity? 

(a)  Post-transaction  notice  generally 
required  to  engage  in  a  financial 
activity.  A  financial  holding  company 
that  commences  an  activity  or  acquires 
shares  of  a  company  engaged  in  an 
activity  listed  in  §  225.86  must  notify 
the  appropriate  Reserve  Bank  in  writing 
writhin  30  calendar  days  after 
commencing  the  activity  or 
consummating  the  acquisition  by  using 
the  appropriate  form. 

(b)  Cases  in  which  notice  to  the  Board 
is  not  required — (1)  Acquisitions  that  do 
not  involve  control  of  a  company.  A 
notice  under  paragraph  (a)  of  this 
section  is  not  required  in  connection 
with  the  acquisition  of  shares  of  a 
company  if,  following  the  acquisition, 
the  financial  holding  company  does  not 
control  the  company. 

(2)  No  additional  notice  required  to 
engage  de  novo  in  an  activity  for  which 
a  financial  holding  company  already  has 
provided  notice.  After  a  financial 
holding  company  provides  the 
appropriate  Reserve  Bank  with  notice 
that  the  company  is  engaged  in  an 
activity  listed  in  §  225.86,  a  financial 
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holding  company  may,  unless  otherwise 
notified  by  the  Board,  commence  the 
activity  de  novo  through  any  subsidiary 
that  the  financial  holding  company  is 
authorized  to  control  without  providing 
additional  notice  imder  paragraph  (a)  of 
this  section. 

(3)  Conduct  of  certain  investment 
activities.  Unless  required  by  paragraph 
(b)(4)  of  this  section,  a  financial  holding 
company  is  not  required  to  provide 
notice  under  paragraph  (a)  of  this 
section  of  any  individual  acquisition  of 
shares  of  a  company  as  part  of  the 
conduct  by  a  financial  holding  company 
of  securities  underwriting,  dealing,  or 
market  making  activities  as  described  in 
section  4(k)(4)(E)  of  the  BHC  Act  (12 
U.S.C.  1843(k)(4}(E}),  merchant  banking 
activities  conducted  pursuant  to  section 
4(k)(4)(H)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(4)(H)),  or  insurance  company 
investment  activities  conducted 
pursuant  to  section  4(k)(4)(I)  of  the  BHC 
Act  (12  U.S.C.  1843(k)(4){I)).  if  the 
financial  holding  company  previously 
has  notified  the  Board  under  paragraph 
(a)  of  this  section  that  the  company  has 
commenced  the  relevant  seciuities, 
merchant  banking,  or  insurance 
company  investment  activities,  as 
relevant. 

(4)  Notice  of  large  merchant  barddng 
or  insurance  company  investments. 
Notwithstanding  paragraph  (b)(1)  or 
(b)(3)  of  this  section,  a  financial  holding 
company  must  provide  notice  under 
paragraph  (a)  of  the  section  if: 

(i)  As  part  of  a  merchant  banking 
activity  conducted  under  section 
4(k)(4)(H)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(4)(H)).  the  financial  holding 
company  acquires  more  than  5  percent 
of  the  shares,  assets,  or  ownership 
interests  of  any  company  at  a  total  cost 
that  exceeds  the  lesser  of  5  percent  of 
the  financial  holding  company's  Tier  1 
capital  or  $200  million; 

(ii)  As  part  of  an  insurance  company 
investment  activity  conducted  under 
section  4(k)(4)(I)  of  the  BHC  Act  (12 
U.S.C.  1843(k)(4)(I)),  the  financial 
holding  company  acquires  more  than  5 
percent  of  the  shares,  assets,  or 
ownership  interests  of  any  company  at 
a  total  cost  that  exceeds  the  lesser  of  5 
percent  of  the  financial  holding 
company's  Tier  1  capital  or  $200 
million;  or 

(iii)  The  Board  in  the  exercise  of  its 
supervisory  authority  notifies  the 
financial  holding  company  that  a  notice 
is  necessary. 

§  225.88    How  to  request  the  Board  to 
determine  that  an  activity  is  financial  In 
nature  or  Incidental  to  a  financial  activity? 

(a)  Requests  regarding  activities  that 
may  be  financial  in  nature  or  incidental 


to  a  financial  activity.  A  financial 
holding  company  or  other  interested 
party  may  request  a  determination  from 
the  Board  that  an  activity  not  listed  in 
§  225.86  is  financial  in  nature  or 
incidental  to  a  financial  activity. 

(b)  Required  information.  A  request 
submitted  under  this  section  must  be  in 
writing  and  must: 

(1)  Identify  and  define  the  activity  for 
which  the  determination  is  sought, 
specifically  describing  what  the  activity 
would  involve  and  how  the  activity 
would  be  conducted; 

(2)  Explain  in  detail  why  the  activity 
should  be  considered  financial  in  nature 
or  incidental  to  a  financial  activity;  and 

(3)  Provide  information  supporting 
the  requested  determination  and  any 
other  information  required  by  the  Board 
concerning  the  proposed  activity. 

(c)  Board  procedures  for  reviewing 
requests — (1)  Consultatioikwith  the 
Secretary  of  the  Treasury.  Upon  receipt 
of  the  request,  the  Board  will  provide 
the  Secretary  of  the  Treasury  a  copy  of 
the  request  and  consult  with  the 
Secretary  in  accordance  with  section 
4(k)(2)(A)  of  the  BHC  Act  (12  U.S.C. 
1843(k)(2)(A)). 

(2)  Public  notice.  The  Board  may,  as 
appropriate  and  after  consultation  with 
the  Secretary,  publish  a  description  of 
the  proposal  in  the  Federal  Register 
with  a  request  for  public  comment. 

(d)  Board  action.  The  Board  will 
endeavor  to  make  a  decision  on  any 
request  filed  under  paragraph  (a)  of  this 
section  within  60  calendar  days 
following  the  completion  of  both  the 
consultative  process  described  in 
paragraph  (c)(1)  of  this  section  and  the 
public  comment  period,  if  any. 

(e)  Advisory  opinions  regarding  scope 
of  financial  activities — (1)  Written 
request.  A  financieil  holding  company  or 
other  interested  parfy  may  request  an 
advisory  opinion  from  the  Board  about 
whether  a  specific  proposed  activity 
falls  within  the  scope  of  an  activity 
listed  in  §  225.86  as  financial  in  nature 
or  incidental  to  a  financial  activity.  The 
request  must  be  submitted  in  writing 
and  must  contain: 

(i)  A  detailed  description  of  the 
particular  activity  in  which  the 
company  proposes  to  engage  or  the 
product  or  service  the  company 
proposes  to  provide; 

(ii)  An  explanation  supporting  an 
interpretation  regarding  the  scope  of  the 
permissible  financial  activity;  and 

(iii)  Any  additional  information 
requested  by  the  Board  regarding  the 
activity. 

(2)  Board  response.  The  Board  will 
provide  an  advisory  opinion  within  45 
calendar  days  of  receiving  a  complete 


written  request  under  paragraph  (e)(1)  of 
this  section. 

§  225.89    How  to  request  approval  to 
engage  In  an  activity  that  is  complementary 
to  a  financial  activfty? 

(a)  Prior  Board  approval  is  required. 
A  financial  holding  company  that  seeks 
to  engage  in  or  acquire  more  than  5 
percent  of  the  outstanding  shares  of  any 
class  of  voting  securities  of  a  company 
engaged  in  an  activity  that  the  financial 
holding  company  believes  is 
complementary  to  a  financial  activity 
must  obtain  prior  approval  from  the 
Board  in  accordance  with  section  4(j)  of 
the  BHC  Act  (12  U.S.C.  1843{j)).  The   -- 
notice  must  be  in  writing  and  must: 

(1)  Identify  and  define  tba  proposed 
complementary  activity,  specifically 
describing  what  the  activity  would 
involve  and  how  the  activity  would  be 
conducted; 

(2)  Identify  the  financial  activity  for 
which  the  proposed  activity  would  be 
complementary  and  provide  detailed 
information  sufficient  to  support  a 
finding  that  the  proposed  activity 
should  be  considered  complementary  to 
the  identified  financial  activity; 

(3)  Describe  the  scope  and  relative 
size  of  the  proposed  activity,  as 
measured  by  the  percentage  of  the 
projected  financial  holding  company 
revenues  expected  to  be  derived  from 
and  assets  associated  with  conducting 
the  activity; 

(4)  Discuss  the  risks  that  conducting 
the  activity  may  reasonably  be  expected 
to  pose  to  the  safety  and  soundness  of 
the  subsidiary  depository  institutions  of 
the  financial  holding  company  and  to 
the  financial  system  generally; 

(5)  Describe  the  potential  adverse 
effects,  including  potential  conflicts  of 
interest,  decreased  or  unfair 
competition,  or  other  risks,  that 
conducting  the  activity  could  raise,  and 
explain  the  measures  the  financial 
holding  company  proposes  to  take  to 
address  those  potential  effects; 

(6)  Describe  the  potential  benefits  to 
the  public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  the  proposal  reasonably 
can  be  expected  to  produce;  and 

(7)  Provide  any  information  about  the 
financial  and  managerial  resources  of 
the  financial  holding  company  and  any 
other  information  requested  by  the 
Board. 

(b)  Factors  for  consideration  by  the 
Board.  In  evaluating  a  notice  to  engage 
in  a  complementary  activity,  the  Board 
must  consider  whether: 

(1)  The  proposed  activity  is 
complementary  to  a  financial  activity; 

(2)  The  proposed  activity  would  pose 
a  substantial  risk  to  the  safety  or 
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soundness  of  depository  institutions  or 
the  financial  system  generally;  and 

(3)  The  proposal  could  be  expected  to 
produce  benefits  to  the  public  that 
outweigh  possible  adverse  effects. 

(c)  Board  action.  The  Board  will 
infonn  the  financial  holding  company 
in  writing  of  the  Board's  determination 
regarding  the  proposed  activity  within 
the  period  described  in  section  4(j)  of 
the  BHC  Act  (12  U.S.C.  1843(j)). 

S  225.90    What  are  the  requirements  for  a 
foreign  banit  to  be  treated  as  a  financial 
holding  company? 

(a)  Foreign  banks  as  financial  holding 
companies.  A  foreign  bank  that  operates 
a  branch  or  agency  or  owns  or  controls 

a  commercial  lending  company  in  the 
United  States,  and  any  company  that 
owns  or  controls  such  a  foreign  bank, 
will  be  treated  as  a  financial  holding 
company  if: 

(1)  The  foreign  bank,  any  other  foreign 
bank  that  maintains  a  U.S.  branch, 
agency,  or  commercial  lending  company 
and  is  controlled  by  the  foreign  bank  or 
company,  and  any  U.S.  depository 
institution  subsidiary  that  is  owned  or 
controlled  by  the  foreign  bank  or 
company,  is  and  remains  well 
capitalized  and  well  managed;  and 

(2)  The  foreign  bank,  and  any 
company  that  owns  or  controls  the 
foreign  bank,  has  made  an  effective 
election  to  be  treated  as  a  financial 
holding  company  under  this  subpart. 

(b)  Standards  for  "well  capitalized." 
A  foreign  bank  will  be  considered  "well 
capitalized"  if  either: 

(l){i)  Its  home  coimtry  supervisor,  as 
defined  in  §  211.21  of  the  Board's 
Regulation  K  (12  CFR  211.21),  has 
adopted  risk-based  capital  standards 
consistent  with  the  Capital  Accord  of 
the  Basel  Committee  on  Banking 
Supervision  (Basel  Accord); 

(ii)  The  foreign  bank  maintains  a  Tier 
1  capital  to  total  risk-based  assets  ratio 
of  6  percent  and  a  total  capital  to  total 
risk-based  assets  ratio  of  10  percent,  as 
calcidated  under  its  home  country 
standard;  and 

(iii)  The  foreign  bank's  capital  is 
comparable  to  the  capital  required  for  a 
U.S.  bank  owned  by  a  financial  holding 
company;  or 

(2)  The  foreign  bank  has  obtained  a 
determination  from  the  Board  under 
§  225.91(c)  that  the  foreign  bank's 
capital  is  otherwise  comparable  to  the 
capital  that  would  be  required  of  a  U.S. 
bank  owned  by  a  financial  holding 
company. 

(c)  Standards  for  "well  managed. "  A 
foreign  bank  will  be  considered  "well 
managed"  if: 

(1)  The  foreign  bank  has  received  at 
least  a  satisfactory  composite  rating  of 


its  U.S.  branch,  agency,  and  commercial 
lending  company  operations  at  its  most 
recent  assessment; 

(2)  The  home  country  supervisor  of 
the  foreign  bank  consents  to  the  foreign 
bank  expanding  its  activities  in  the 
United  States  to  include  activities 
permissible  for  a  financial  holding 
company;  and 

(3)  The  management  of  the  foreign 
bank  meets  standards  comparable  to 
those  required  of  a  U.S.  bank  owned  by 
a  financial  holding  company. 

§  225.91    How  may  a  foreign  bank  elect  to 
be  treated  as  a  financial  holding  company? 

(a)  Filing  requirement.  A  foreign  bank 
that  operates  a  branch  or  agency  or 
owns  or  controls  a  conunercial  lending 
company  in  the  United  States,  or  a 
company  that  owns  or  controls  such  a 
foreign  bank,  may  elect  to  be  treated  as 
a  financial  holding  company  by  filing  a 
written  declaration  with  the  appropriate 
Reserve  Bank. 

(b)  Contents  of  declaration.  The 
declaration  must: 

(1)  State  that  the  foreign  bank  or  the 
company  elects  to  be  treated  as  a 
financial  holding  company; 

(2)  Provide  the  risk-based  capital 
ratios  and  amount  of  Tier  1  capital  and 
total  assets  of  the  foreign  bank,  and  of 
each  foreign  bank  that  maintains  a  U.S. 
branch,  agency,  or  commercial  lending 
company  and  is  controlled  by  the 
foreign  bank  or  company,  as  of  the  close 
of  the  most  recent  quarter  and  as  of  the 
close  of  the  most  recent  audited 
reporting  period; 

(3)  Certify  that  the  foreign  bank,  and 
each  foreign  bank  that  maintains  a  U.S. 
branch,  agency,  or  commercial  lending 
company  and  is  controlled  by  the 
foreign  bank  or  company,  meets  the 
standards  of  well  capitalized  set  out  in 

§  225.90(b)(l)(i)  and  (u)  or  §  225.90(b)(2) 
as  of  the  date  the  foreign  bank  or 
company  files  its  election; 

(4)  Certify  that  the  foreign  bank,  and 
each  foreign  bank  that  maintains  a  U.S. 
branch,  agency,  or  commercial  lending 
company  and  is  controlled  by  the 
foreign  bank  or  company,  is  well 
managed  as  defined  in  §  225.90(c)(1)  as 
of  the  date  the  foreign  bank  or  company 
files  its  election; 

(5)  Certify  that  all  U.S.  depository 
institution  subsidiaries  of  the  foreign 
bank  or  company  are  well  capitalized 
and  well  managed  as  of  the  date  the 
foreign  bank  or  company  files  its 
election;  and 

(6)  Provide  the  capital  ratios  for  all 
relevant  capital  measures  (as  defined  in 
section  38  of  the  Federal  Deposit 
hisurance  Act  (12  U.S.C.  1831(o)))  as  of 
the  close  of  the  previous  quarter  for 
each  U.S.  depository  institution 


subsidiary  of  the  foreign  bank  or 
company. 

(cj  Pre-clearance  process.  Before  filing 
an  election  to  be  treated  as  a  financial 
holding  company,  a  foreign  bank  or 
company  may  file  a  request  for  review 
of  its  qualifications  to  be  treated  as  a 
financial  holding  company.  The  Board 
will  endeavor  to  make  a  determination 
on  such  requests  within  30  days  of 
receipt.  A  foreign  bank  that  has  not  been 
found,  or  that  is  chartered  in  a  country 
where  no  bank  from  that  country  has 
beep  found,  by  the  Board  under  the 
Bank  Holding  Company  Act  or  the 
International  Banking  Act  to  be  subject 
to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor  is  required  to 
use  this  process. 

§225.92    How  does  an  elecUon  t>y  a  foreign 
iMnk  become  effective? 

(a)  In  general.  An  election  described 
in  §  225.91  is  effective  on  the  31st  day 
after  the  date  that  an  election  was 
received  by  the  appropriate  Federal 
Reserve  Bank,  unless  the  Board  notifies 
the  foreign  bank  or  company  prior  to 
that  time  that: 

(1)  The  election  is  ineffective;  or 

(2)  The  period  is  extended  with  the 
consent  of  the  foreign  bank  or  company 
making  the  election. 

(b)  Earlier  notification  that  an  election 
is  effective.  The  Board  or  the 
appropriate  Federal  Reserve  Bank  may 
notify  a  foreign  bank  or  company  that  its 
election  to  be  treated  as  a  financial 
holding  company  is  effective  prior  to 
the  31st  day  after  the  election  was  filed 
with  the  appropriate  Federal  Reserve 
Bank.  Such  notification  must  be  in 
writing. 

(c)  Under  what  circumstances  will  the 
Board  find  an  election  to  be  ineffective? 
An  election  to  be  treated  as  a  financial 
holding  company  shall  not  be  effective 
if,  during  the  period  provided  in 
paragraph  (a)  of  this  section,  the  Board 
finds  that:  ^ 

(1)  The  foreign  bank  certificant,  or  any 
foreign  bank  that  operates  a  branch  or 
agency  or  owns  or  controls  a 
commercial  lending  company  in  the 
United  States  and  is  controlled  by  a 
foreign  bank  or  company  certificant,  is 
not  both  well  capitalized  and  well 
managed; 

(2)  Any  U.S.  insured  depository 
institution  subsidiary  of  the  foreign 
bank  or  company  (except  an  institution 
excluded  imder  paragraph  (d)  of  this 
section)  or  any  U.S.  branch  of  a  foreign 
bank  that  is  insiued  by  the  Federal 
Deposit  Insurance  Corporation  has  not 
achieved  at  least  a  rating  of  "satisfactory 
record  of  meeting  community  needs" 
under  the  Community  Reinvestment  Act 
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at  the  institution's  most  recent 
examination; 

(3)  Any  U.S.  depository  institution 
subsidiary  of  the  foreign  bank  or 
company  is  not  both  well  capitalized 
and  well  managed;  or 

(4)  The  Board  does  not  have  sufficient 
information  to  assess  whether  the 
foreign  bank  or  company  making  the 
election  meets  the  requirements  of  this 
subpart. 

(d)  How  is  CRA  performance  of 
recently  acquired  insured  depository 
institutions  considered?  An  insiu-ed 
depository  institution  will  be  excluded 
for  piuposes  of  the  review  of  CRA 
ratings  described  in  paragraph  (c)(2)  of 
this  section  consistent  with  the 
provisions  of  §  225.82(d). 

(e)  Factors  used  in  the  Board's 
determination  regarding  comparability 
of  capital  and  management.— {1)  In 
general.  In  determining  whether  a 
foreign  bank  is  well  capitalized  and  well 
managed  in  accordance  with 
comparable  capital  and  management 
standards,  the  Board  will  give  due 
regard  to  national  treatment  and 
equality  of  competitive  opportiuiity.  In 
this  regard,  the  Board  may  take  into 
account  the  foreign  bank's  composition 
of  capital.  Tier  1  capital  to  total  assets 
leverage  ratio,  accounting  standards, 
long-term  debt  ratings,  reliance  on 
government  support  to  meet  capital 
requirements,  the  foreign  bank's  anti- 
money  laimdering  procedures,  whether 
the  foreign  bank  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis,  and 
other  factors  that  may  affect  analysis  of 
capital  and  management.  The  Board  will 
consult  with  the  home  country 
supervisor  for  the  foreign  bank  as 
appropriate. 

(2)  Assessment  of  consolidated 
supervision.  A  foreign  bank  that  is  not 
subject  to  comprehensive  supervision 
on  a  consolidated  basis  by  its  home 
country  authorities  may  not  be 
considered  well  capitalized  and  well 
managed  unless: 

(i)  "The  home  coimtry  has  made 
significant  progress  in  establishing 
arrangements  for  comprehensive 
supervision  on  a  consolidated  basis;  and 

(ii)  The  foreign  bank  is  in  strong 
financial  condition  as  demonstrated,  for 
example,  by  capital  levels  that 
significantly  exceed  the  minimum  levels 
that  are  required  for  a  well  capitalized 
determination  and  strong  asset  quality. 

§  225.93    What  are  the  consequences  of  a 
foreign  bank  failing  to  continue  to  meet 
applicable  capital  and  management 
requirements? 

(a)  Notice  by  the  Board.  If  a  foreign 
bank  or  company  has  made  an  effective 


election  to  be  treated  as  a  financial 
holding  company  under  this  subpart 
and  the  Board  finds  that  the  foreign 
bank,  any  foreign  bank  that  maintains  a 
U.S.  branch,  agency,  or  commercial 
lending  company  and  is  controlled  by 
the  foreign  bank  or  company,  or  any 
U.S.  depository  institution  subsidiary 
controlled  by  the  foreign  bank  or 
company,  ceases  to  be  well  capitalized 
or  well  managed,  the  Board  will  notify 
the  foreign  bank  and  company,  if  any, 
in  writing  that  it  is  not  in  compliance 
with  the  applicable  requirement(s)  for  a 
financial  holding  company  and  identify 
the  areas  of  noncompliance. 

(b)  Notification  by  a  financial  holding 
company  required. — (1)  Notice  to  Board. 
PrompUy  upon  becoming  aware  that  the 
foreign  bank,  any  foreign  bank  that 
maintains  a  U.S.  branch,  agency,  or 
commercial  lending  company  and  is 
controlled  by  the  foreign  banJiL  or 
company,  or  any  U.S.  depository 
institution  subsidiary  of  the  foreign 
bank  or  company,  has  ceased  to  be  well 
capitalized  or  well  managed,  the  foreign 
bank  and  company,  if  any,  must  notify 
the  Board  and  identify  the  area  of 
noncompliance. 

(2)  Triggering  events  for  notice  to  the 
Board — (i)  Well  capitalized.  A  foreign 
bank  becomes  aware  that  it  is  no  longer 
well  capitalized  at  the  time  that  the 
foreign  bank  or  company  is  required  to 
file  a  report  of  condition  (or  similar 
supervisory  report)  with  its  home 
coimtry  supervisor  or  the  appropriate 
Federal  Reserve  Bank  that  indicates  that 
the  foreign  bank  no  longer  meets  the 
well  capitalized  standards. 

(ii)  Well  managed.  A  foreign  bank 
becomes  aware  that  it  is  no  longer  well 
managed  at  the  time  that  the  foreign 
bank  receives  written  notice  from  the 
appropriate  Federal  Reserve  Bank  that 
the  composite  rating  of  its  U.S.  branch, 
agency,  and  commercial  lending 
company  operations  is  not  at  least 
satisfactory. 

(c)  Execution  of  agreement  acceptable 
to  the  Board — (1)  Agreement  required; 
time  period.  Within  45  days  after 
receiving  a  notice  under  paragraph  (a)  of 
this  section,  the  foreign  bank  or 
company  must  execute  an  agreement 
acceptable  to  the  Board  to  comply  with 
all  applicable  capital  and  management 
requirements. 

(2)  Extension  of  time  for  executing 
agreement.  Upon  request  by  the  foreign 
bank  or  company,  the  Board  may  extend 
the  45-day  period  under  paragraph  {c)(l) 
of  this  section  if  the  Board  determines 
that  granting  additional  time  is 
appropriate  under  the  circumstances.  A 
request  by  a  foreign  bank  or  company 
for  additional  time  must  include  an 


explanation  of  why  an  extension  is 
necessary. 

(3)  Agreement  requirements.  An 
agreement  required  by  paragraph  (c)(1) 
of  this  section  to  correct  a  capital  or 
management  deficiency  must: 

(i)  Explain  the  specific  actions  that 
the  foreign  bank  or  company  will  take 
to  correct  all  areas  of  noncompliance; 

(ii)  Provide  a  schedule  within  which 
each  action  will  be  taken; 

(iii)  Provide  any  other  information 
that  the  Board  may  require;  and 

(iv)  Be  acceptable  to  the  Board. 

(d)  Limitations  during  period  of 
noncompliance — Until  the  Board 
determines  that  a  foreign  bank  or 
company  has  corrected  the  conditions 
described  in  a  notice  under  paragraph 
(a)  of  this  section: 

(1)  The  Board  may  impose  any 
limitations  or  conditions  on  the  conduct 
or  the  U.S.  activities  of  the  foreign  bank 
or  company  or  any  of  its  affiliates  as  the 
Board  finds  to  be  appropriate  and 
consistent  with  the  purposes  of  the 
Bank  Holding  Company  Act;  and 

(2)  The  foreign  bank  or  company  and 
its  affiliates  may  not  commence  any 
additional  activity  in  the  United  States 
or  acquire  control  or  shares  of  any 
company  under  section  4{k)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(k))  without  prior  approval  from 
the  Board. 

(e)  Consequences  of  failure  to  correct 
conditions  within  180  days — (1) 
Termination  of  Offices  and  Divestiture. 
If  a  foreign  bank  or  company  does  not 
correct  the  conditions  described  in  a 
notice  under  paragraph  (a)  of  this 
section  within  180  days  of  receipt  of  the 
notice  or  such  additional  time  as  the 
Board  may  permit,  the  Board  may  order 
the  foreign  bank  or  company  to 
terminate  the  foreign  bank's  U.S. 
branches  and  agencies  and  divest  any 
conunercial  lending  companies  owned 
or  controlled  by  the  foreign  bank  or 
company.  Such  divestiture  must  be 
done  in  accordance  with  the  terms  and 
conditions  established  by  the  Board. 

(2)  Alternative  method  of  complying 
with  a  divestiture  order.  A  foreign  bank 
or  company  may  comply  with  an  order 
issued  under  paragraph  (e)(l )  of  this 
section  by  ceasing  to  engage  (both 
directly  and  through  any  subsidiary  that 
is  not  a  depository  institution  or  a 
subsidiary  of  a  depository  institution)  in 
any  activity  that  may  be  conducted  only 
under  section  4(k),  (n),  or  (o)  of  the  BHC 
Act  (12  U.S.C.  1843(k),  (n)  and  (o)).  The 
termination  of  activities  must  be 
completed  within  the  time  period 
referred  to  in  paragraph  (e)(1)  of  this 
section  and  subject  to  terms  and 
conditions  acceptable  to  the  Board. 


422  Federal  Register /Vol.  66,  No.  2  /  Wednesday,  January  3,  2001 /Rules  and  RegulaUons 


{{)  Consultation  with  Other  Agencies. 
In  taking  any  action  under  this  section, 
the  Board  will  consult  with  the  relevant 
Federal  and  state  regulatory  authorities 
and  the  appropriate  home  coimtry 
supervisor(s)  of  the  foreign  bank. 

§225.94    What  are  ttie  consequences  of  an 
insured  bfwich  or  depository  institution 
failing  to  maintain  a  satisfactory  or  better 
rating  under  ttie  Community  Reinvestment 
Act? 

(a)  Insured  bmnch  as  an  "insured 
depository  institution."  A  U.S.  branch  of 


a  foreign  bank  that  is  insiued  by  the 
Federal  Deposit  Insurance  Corporation 
shall  be  treated  as  an  "insured 
depository  institution"  for  purposes  of 
§225.84. 

(b)  Applicability.  The  provisions  of 
§  225.84,  with  the  modifications 
contained  in  this  section,  shall  apply  to 
a  foreign  bank  that  operates  an  insured 
branch  referred  to  in  paragraph  (a)  of 
this  section  or  an  insured  depository 
institution  in  the  United  States,  and  any 
company  that  owns  or  controls  such  a 


foreign  bank,  that  has  made  an  effective 
election  under  §  225.92  in  the  same 
manner  and  to  the  same  extent  as  they 
apply  to  a  financial  holding  company. 

Dated:  December  21,  2000. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  \ 

Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-34  Filed  1-2-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  413,  433,  438,  463,  464, 
467,  and  471 

[FRL-6897-6] 

RIN  2040-AB79 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Metal  Products  and  Machinery  Point 
Source  Category;  Proposed  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  represents  the 

Agency's  second  look  at  Clean  Water 
Act  national  effluent  limitations 
guidelines  and  pretreatment  standards 
for  wastewater  discharges  from  metal 
products  and  machinery  facilities.  EPA 
initially  proposed  effluent  limitations 
guidelines  and  pretreatment  standards 
for  a  portion  of  this  category  on  May  30, 
1995  (60  FR  28210).  This  proposal 
completely  replaces  the  1995  proposal. 
Today's  proposed  regidation  would 
establish  technology-based  effluent 
limitations  guidelines  eind  pretreatment 
standards  for  wastewater  discharges 
associated  with  the  operation  of  new 
and  existing  metal  products  and 
machinery  facilities.  The  metal  products 
and  machinery  industry  includes 
facilities  that  manufecture,  rebuild,  or 
maintain  metal  products,  parts,  or 
machines. 

EPA  estimates  that  compliance  with 
this  regulation  will  reduce  the  discharge 
of  conventional  pollutants  by  at  least 


115  million  pounds  per  year,  priority 
pollutants  by  12  million  poimds  per 
year,  and  nonconventional  metal  and 
organic  pollutants  by  43  million  pounds 
per  year  for  an  estimated  compliance 
cost  of  $1.98  billion  (pre-tax,  1999$) 
annually.  EPA  estimates  that  the  annual 
benefits  of  the  proposal  range  from  $0.4 
billion  to  $1.1  billion.  In  addition,  this 
proposal  solicits  comment  on  new 
methodologies  for  expanding  the 
analysis  to  include  additional  categories 
of  recreational  benefits. 

DATBS:  EPA  must  receive  comments  on 
the  proposal  by  May  3,  2001.  EPA  is 
conducting  a  public  meeting  (9:00  AM — 
12:00  PM)  and  hearing  on  the 
pretreatment  standards  (1:00  PM — 4:00 
PM)  for  this  proposed  nxle  on  each  of 
the  following  dates:  February  6,  2001  in 
Oakland,  CA;  February  13.  2001  in 
Dallas,  TX;  and  February  22,  2001  in 
Washington,  DC. 

ADDRESSES:  Submit  written  comments 
to,  Mr.  Michael  Ebner,  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303),  U.S.  EPA,  1200  Pennsylvania 
Ave.,  NW,  Washington,  DC  20460  if  by 
mail  and  to  Mr.  Michael  Ebner,  U.S. 
EPA,  401  M  St..  SW,  Room  611  West 
Tower,  Washington,  DC  20460  if  by 
hand  delivery.  Comments  may  also  be 
sent  via  E-mail  to 

"mpm.comments®epa.gov".  Please 
submit  any  references  cited  in  your 
comments.  EPA  requests  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  references). 
Conunenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 


will  be  accepted.  For  additional 
information  on  how  to  submit  electronic 
comments  see  "SUPPLEMENTARY 
INFORMATION,  How  to  Submit 
Comments." 

EPA  will  be  holding  public  meetings 
and  pretreatment  hearings  on  today's 
proposal  on  three  separate  dates.  The 
meeting  in  Oakland,  CA  will  be  held  at 
the  Oakland  Mariott,  City  Center,  1001 
Broadway,  Oakland,  CA  96607.  The 
meeting  in  Dallas,  TX  will  be  held  in  the 
Oklahoma  and  Texas  rooms  at  the  EPA 
Region  6  Offices,  1455  Ross  Avenue, 
Dallas,  TX.  The  meeting  in  Washington, 
DC  will  be  held  in  EPA's  Auditorium, 
Waterside  Mall.  401  M  St.  SW. 
Washington,  DC. 

EPA  established  the  public  record  for 
this  proposed  rulemaking  under  docket 
number  W-99-23.  It  is  located  in  the 
Water  Docket,  East  Tower  Basement, 
401  M  St.  SW,  Washington,  DC  20460. 
The  record  is  available  for  inspection 
frtim  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  For 
access  to  the  docket  materials,  call  (202) 
260-3027  to  schedule  an  appointment. 
You  may  have  to  pay  a  reasonable  fee 
for  cop)ring. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning 
today's  proposed  rule,  contact  Mr. 
Michael  Ebner  at  (202)  260-5397  or  Ms. 
Shari  Barash  at  (202)  260-7130.  For 
economic  information  contact  Dr.  Lyime 
Tudor  at  {202)  260-5834. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 


Examples  of  regulated  entities 


Industry 


Government 


Factiities  ttiat  manufacture,  maintain,  or  rebuild  metal  parts,  products  or  machines  used  in  the  following  sectors: 

Aerospace,  Aircraft,  Bus  &  Truck,  Electronic  Equipment,  Hardware,  Household  Equipment,  Instruments,  Job 

Shops,  Mobile  Industrial  Equipment,  Motor  Vehicles,  Office  Machines,  Ordnance.  Precious  Metals  and  Jewelry, 

Printed  Wiring  Boards,  Railroad,  Ships  and  Boats,  Stationary  Industrial  Equipment,  and  Miscellaneous  Metal 

Products. 

State  and  local  government  facilities  ttiat  manufacture,  maintain,  or  rebuild  metal  parts,  products  or  machines 

{e.g.,  a  town  ttiat  operates  its  own  bus,  truck,  and/or  srww  removal  equipment  maintenance  facility). 

Federal  facilities  that  manufacture,  maintain,  or  rebuild  metal  parts,  products  or  machines  {e.g.,  U.S.  Naval 

Shipyards). 


EPA  does  not  intend  the  preceding  table 
to  be  exhaustive,  but  rather  it  provides 
a  guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  proposed  in 


Sections  III  and  VI.C  and  detailed 
further  in  section  438.1  of  the  proposed 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  for  technical  information 
in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

How  To  Submit  Comments 

Electronic  comments  must  be 
identified  by  the  docket  number  W-99- 


23  and  must  be  submitted  as  an  ASCII, 
or  WordPerfect  5/6/7/8/9  or  Microsoft 
Word  97  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
EPA  also  will  accept  comments  and  data 
on  disks  in  Word  Perfect  5/6/7/8/9, 
Microsoft  Word  97  or  ASCII  file  format. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  some  Federal 
Depository  Libraries.  No  confidential 
business  information  (CBI)  should  be 
sent  via  e-mail.  In  the  public  record  for 
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the  final  MP&M  regulation.  EPA  will 
respond  to  comments  from  the  1995 
Phase  I  proposal  as  well  as  today's 
proposal.  Therefore,  comments 
submitted  on  the  Phase  I  rule  do  not 
need  to  resubmitted  in  response  to  this 
proposal. 

Public  Meeting  and  Pretreatment 
Hearing  Information: 

In  each  location,  the  public  meeting 
will  be  held  in  the  morning  and  the 
pretreatment  hearing  will  be  held  in  the 
afternoon  (see  DATES  and  ADDRESSES  for 
dates  and  locations  of  public  meetings 
and  pretreatment  hearings).  Diuing  the 
public  meeting,  EPA  will  present 
information  on  the  applicability  of  the 
proposed  regulation,  the  technology 
options  selected  as  the  basis  for  the 
proposed  limitations  and  standards,  and 
the  compliance  costs  and  pollutant 
reductions.  EPA  will  also  allow  time  for 
questions  and  answers  during  this 
session.  During  the  pretreatment 
hearing,  the  public  will  have  the 
opportuinity  to  provide  oral  comment  to 
EPA.  EPA  will  not  address  any  issues 
raised  during  the  pretreatment  hearing 
at  that  time,  but  these  comments  will  be 
recorded  and  included  in  the  public 
record  for  the  rule.  Persons  wishing  to 
present  formal  comments  at  the  public 
hearing  should  contact  Mr.  Michael 
Ebner  before  the  hearing  and  should 
have  a  written  copy  of  their  comments 
for  submittal. 

Protection  of  Confidential  Business 
Information 

EPA  notes  that  many  docxunents  in 
the  record  supporting  the  proposed  rule 
have  been  claimed  as  CBI  and,  therefore, 
EPA  has  not  included  these  documents 
in  the  public  record.  To  support  the 
rulemaking,  EPA  is  presenting  certain 
infortnation  in  aggregated  form  or, 
alternatively,  is  masking  facility 
identities  in  order  to  preserve 
confidentiality  claims.  Further,  the 
Agency  has  withheld  from  disclosure 
some  data  not  claimed  as  CBI  because 
release  of  this  information  could 
indirectly  reveal  information  claimed  to 
be  confidential. 

Facility-specific  data,  claimed  as  CBI, 
are  available  to  the  company  that 
submitted  the  information.  To  ensiire 
that  EPA  protects  all  CBI  in  accordance 
with  EPA  regiilations,  any  requests  for 
company-specific  data  should  be 
submitted  to  EPA  on  company 
letterhead  and  signed  by  the  official 
authorized  to  receive  such  data.  The 
request  must  list  the  specific  data 
requested  and  include  the  following 
statement,  "I  certify  that  EPA  is 
authorized  to  transfer  confidential 
business  information  submitted  by  my 


company,  and  that  I  am  authorized  to 
receive  it." 

Supporting  Dociunentation 

Several  key  documents  support  the 
proposed  regulations: 

1.  "Development  Document  for  the 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the  Metal 
Products  &  Machinery  Point  Source 
Category"  [EPA-821-B-00-005]:  This 
document  presents  EPA's  methodology 
and  technical  conclusions  concerning 
the  Metal  Products  &  Machinery  Point 
Soiuce  Category. 

2.  "Economic,  Environmental,  and 
Benefits  Analysis  of  the  Proposed  Metal 
Products  &  Machinery  Rule"  [EPA-821- 
B-00-008]:  This  document  presents  the 
methodology  employed  to  assess 
economic  and  environmental  impacts  of 
the  proposed  rule  and  the  results  of  the 
analysis. 

3.  Cost-Effectiveness  Analysis  of  the 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the  Metal 
Products  &  Machinery  Point  Source 
Category"  [EPA-821-B-0(M)07l  This 
document  analyzes  the  cost- 
effectiveness  of  the  proposed  regulation. 

4.  "Statistical  Support  Document  for 
the  Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the  Metal 
Products  &  Machinery  Industry"  [EPA- 
821-B-00-006]:  This  document 
establishes  the  statistical  methodology 
for  developing  numerical  discharge 
Umitations. 

Major  supporting  documents  are 
available  in  hard  copy  from  the  National 
Service  Center  for  Environmental 
Pubhcations  (NSCEP),  U.S.  EPA/NSCEP, 
P.O.  Box  42419,  Cincinnati,  Ohio,  USA 
45242-2419,  (800)  490-9198.  http:// 
www.epa.gov/ncepihom/.  You  can 
obtain  electronic  copies  of  this  preamble 
and  rule  as  well  as  the  technical  juid 
economic  support  documents  for 
today's  proposal  at  http://www.epa.gov/ 
ost/guide/mpm. 

Overview 

The  preamble  describes  the  terms, 
acronyms,  emd  abbreviations  used  in 
this  notice;  the  backgroimd  documents 
that  support  these  proposed  regulations; 
the  legal  authority  of  these  rules;  a 
siunmary  of  the  proposal;  background 
information;  and  the  technical  and 
economic  methodologies  used  by  the 
Agency  to  develop  these  regulations. 
This  preamble  also  solicits  comment 
and  data  on  specific  areas  of  interest. 

In  addition,  this  preamble  proposes  to 
update  references  in  the  relevant  parts 
of  the  Code  of  Federal  Regulations  (CFR) 
to  include  the  Metal  Products  & 
Machinery  Point  Source  Category. 
References  in  40  CFR  would  be  updated 


in  the  Electroplating  (part  413),  Metal 
Finishing  (part  433),  Plastic  Molding 
and  Forming  (part  463),  Metal  Molding 
and  Casting  (part  464),  Aluminum 
Forming  (467),  and  Nonferrous  Metals 
Forming  and  Metal  Powders  (part  471) 
effluent  guidelines  point  source 
categories. 

Table  of  Contents 

I.  Legal  Authority 

II.  Background 

A.  Statutory  Authorities 

B.  Existing  Regulation  for  Metals  Industries 

C.  1995  Proposal  for  Phase  I  Sectors 

D.  Summary  of  Most  Significant  Changes 
from  1995  Proposal 

in.  Scope  of  Proposal 

IV.  Industry  Description 

V.  Summary  of  Data  Collection  Activities 

A.  Existing  Data  Sources 

B.  Survey  Questionnaires 

C  Wastewater  Sampling  and  Site  Visits 

D.  Industry  Submitted  Data 

E.  Summary  of  Public  Participation 

VI.  Industry  Subcategorization 

A.  Methodology  and  Factors  Considered 
for  Basis  of  Subcategorization 

B.  Proposed  Subcategories 

C.  General  Description  of  Facilities  in  Each 
Subcategory 

Vn.  Water  Use  and  Wastewater 
Characteristics 

A.  Wastewater  Sources  and  Characteristics 

B.  Pollution  Prevention.  Recycle.  Reuse, 
■    and  Water  Conservation  Practices 

Vni.  Development  of  Effluent  Limitations 
Guidelines  and  Standards 

A.  Overview  of  Technology  Options 

B.  Determination  of  Long-term  Averages, 
Variability  Factors,  and  Limitations 

IX.  Best  Practicable  Control  Technology 

Currently  Available  (BPT) 

A.  General  Metals  Subcategory 

B.  Metal  Finishing  Job  Shops  Subcategory 

C.  Non-Chromium  Anodizing  Subcategory 

D.  Printed  Wiring  Board  Subcategory 

E.  Steel  Forming  &  Finishing  Subcategory 

F.  Oily  Wastes  Subcategory 

C.  Railroad  Line  Maintenance  Subcategory 
H.  Shipbuilding  Dry  E)ock  Subcategory 

X.  Best  Conventional  Pollutant  Control 

Technology  (BCT) 

A.  July  9,  1986  BCT  Methodology 

B.  Discussion  of  BCT  Option  for  Metal- 
Bearing  Wastewater 

C.  Discussion  of  BCT  Option  for  Oily 
Wastewater 

XI.  Best  Available  Technology  Economically 

Achievable  (BAT) 

A.  General  Metals  Subcategory 

B.  Metal  Finishing  Job  Shops  Subcategory 

C.  Non-Chromium  Anodizing  Subcategory 

D.  Printed  Wiring  Board  Subcategory 

E.  Steel  Forming  &  Finishing  Subcategory 

F.  Oily  Wastes  Sulx^ategory 

G.  Railroad  Line  Maintenance  Subcategory 
H.  Shipbuilding  Dry  Dock  Subcategory 

XII.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

A.  Need  for  Pretreatment  Standards 

B.  Overview  of  Technology  Options  for 
PSES 

C.  Overview  of  Low  Flow  Exclusions 

D.  General  Metals  Subcategory 
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E.  Metal  Finishing  Job  Shops  Subcategory 

F.  Non-Chromiuni  Anodizing  Subcategory 

G.  Printed  Wiring  Board  Subcategory 

H.  Steel  Forming  &  Finishing  Subcategory 
I.  Oily  Wastes  Subcategory 
J.  Railroad  Line  Maintenance  Subcategory 
K.  Shipbuilding  Dry  Dock  Subcategory 

XIII.  New  Source  Performance  Standards 
(NSPS)  and  Pretreatment  Standards  for 
New  Sources  (PSNS) 

A.  NSPS  for  the  General  Metals 
Subcategory 

B.  PSNS  for  the  General  Metals 
Subcategory 

C.  NSPS  for  the  Metal  Finishing  Job  Shops 
Subcategory 

D.  PSNS  for  the  Metal  Finishing  Job  Shops 
Subcategory 

E.  NSPS  for  the  Non-Chromium  Anodizing 
Subcategory 

F.  PSNS  for  the  Non-Chromium  Anodizing 
Subcategory 

G.  NSPS  for  the  Printed  Wiring  Board 
Subcategory 

H.  PSNS  for  the  Printed  Wiring  Board 

Subcategory 
I.  NSPS  for  the  Steel  Forming  and 

Finishing  Subcategory 
J.  PSNS  for  the  Steel  Forming  and 

Finishing  Subcategory 
K.  NSPS  for  the  Oily  Wastes  Subcategory 
L.  PSNS  for  the  Oily  Wastes  Subcategory 
M.  NSPS  for  the  Railroad  Line 

Maintenance  Subcategory 
N.  PSNS  for  the  Railroad  Line  Maintenance 

Subcategory 
O.  NSPS  for  the  Shipbuilding  Dry  Dock 

Subcategory 
P.  PSNS  for  the  Shipbuilding  Dry  Dock 

Subcategory 

XIV.  Issues  Related  to  the  Methodology  Used 
to  Determine  POTW  Performance 

A.  Assessment  of  Acceptable  POTWs 

B.  Assessment  of  Acceptable  Data 

C.  Assessment  of  Removals  When  Effluent 
Is  Below  the  Analytical  Method 
Minimum  Level 

XV.  Methodology  for  Estimating  Costs  & 
Pollutant  Reductions 

XVI.  Economic  Impact  and  Social  Cost 
Analysis 

A.  Introduction 

B.  Facility  Level  Impacts 

C.  Firm  Level  Impacts 

D.  Impacts  on  Governments 

E.  Conmiunity  Level  Impacts 

F.  Foreign  Trade  Impacts 

G.  Impacts  on  New  Facilities 
H.  Social  Costs 

XVII.  Cost  Effectiveness  Analysis 

A.  Methodology 

B.  Cost-Effectiveness  Analysis  for  Indirect 
Dischargers 

C.  Cost-Effectiveness  Analysis  for  Direct 
Dischargers 

XVm.  Non-Water  Quality  Environmental 
Impacts 

A.  Air  Pollution  • 

B.  Solid  Waste 

C.  Energy  Requirements 

XIX.  Water  Quality,  Sewage  Sludge,  and 
Other  Environmental  Impacts 

A.  Introduction 

B.  BeneRcial  Impacts  of  the  MP&M 
Proposed  Rule 

XX.  Benefit  Analysis 


A.  Overview  of  Benefits 

B.  Reduced  Human  Health  Risk 

C.  Ecological,  Recreational,  and  Nonuser 
Benefits 

D.  Productivity  Changes:  Cleaner  Sewage 
Sludge  (Biosolids) 

E.  Total  Estimated  Benefits  of  the  Proposed 
-MP&M  Rule 

F.  Benefit-Cost  Comparison 
XXI.  Regulatory  Implementation 

A.  Compliance  Dates 

B.  Implementation  of  Limitations  and 
Standards 

C.  Monitoring  Flexibility 

D.  Pollution  Prevention  Alternative  for  the 
Metal  Finishing  Job  Shops  Subcategory 

E.  Upset  and  Bypass  Provisions 

F.  Variances  and  Modifications 

G.  Relationship  of  Effluent  Limitations  and 
Pretreatment  Standards  to  NPDES 
Permits  and  Local  Limits 

H.  Best  Management  Practices 
XXn.  Related  Acts  of  Congress,  Executive 
Orders,  and  Agency  Initiatives 

A.  Paperwork  Reduction  Act 

B.  UnJFunded  Mandates  Reform  Act 
(UMRA) 

C.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA) 

D.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13084:  Consultation 

and  Coordination  With  Indian  Tribal 

Governments 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Plain  Language  Directive 
K.  Executive  Order  13158:  Marine 

Protected  Areas 
L.  Coastal  Zone  Act  Reauthorization 

Amendments  (CZARA) 
XXm.  Solicitation  of  Data  and  Comments 
XXIV.  Guidelines  for  Submission  of 

Analytical  Data 

A.  Types  of  Data  Requested 

B.  Analytes  Requested 

C.  Quality  Assurance/  Quality  Control 
(QA/QCJ  Requirements 

Appendix  A  to  the  Preamble:Abbreviations, 
Acronyms,  and  Other  Terms  Used  in  This 
Document. 

I.  Legal  Authority 

EPA  is  proposing  this  regulation 
under  the  authorities  of  sections  301, 
304,  306,  307,  308.  402  and  501  of  the 
Clean  Water  Act,  33  U.S.C.  Sections 
1311, 1314, 1316, 1317, 1318, 1342  and 
1361  and  imder  authority  of  the 
Pollution  Prevention  Act  of  1990  (PPA), 
42  U.S.C.  13101  et  seq..  Pub  L.  101-508, 
November  5, 1990. 


n.  Background 

A.  Statutory  Authorities  - 
1.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  nation's  waters"  (Section 
101(a),  33  U.S.C.  1251(a)).  To  achieve 
this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  CWA  confronts  the  problem 
of  water  pollution  on  a  niunber  of 
diflFerent  fronts.  Its  primary  reliance, 
however,  is  on  establishing  restrictions 
on  the  types  and  amoimts  of  pollutants 
discharged  from  various  industrial, 
commercial,  and  public  sources  of 
wastewater. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards 
which  restrict  pollutant  discharges  for 
those  who  discharge  wastewater 
indirectly  through  sewers  flowing  to 
publicly-owned  treatment  works 
(POTWs)  (Sections  307(b)  and  (c),  33 
U.S.C.  1317(b)  and  (c)).  EPA  establishes 
national  pretreatment  standards  for 
those  pollutants  in  wastewater  from 
indirect  dischargers  which  may  pass 
through  or  interfere  with  POTW 
operations.  Generally,  the  Agency, 
develops  pretreatment  standards  to 
ensm«  that  wastewater  from  direct  and 
indirect  industrial  dischargers  are 
subject  to  similar  levels  of  treatment.  In 
addition,  EPA  requires  POTWs  to 
implement  local  treatment  limits 
applicable  to  their  industrial  indirect 
dischargers  to  satisfy  any  local 
requirements  (40  CFR  403.5). 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  EPA  establishes  these 
limitations  and  standards  by  regulation 
for  categories  of  industrial  dischargers 
and  bases  them  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

a.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Sec. 
304(b)(1)  of  the  CWA 

In  the  guidelines  for  an  industry 
category,  EPA  defines  BPT  effluent 
limits  for  conventional,  toxic,^  and  non- 


'  In  the  initial  stages  of  EPA  CWA  regulation,  EPA 
efforts  emphasized  the  achievement  of  BPT 
limitations  for  control  of  the  "classical"  pollutants 
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conventional  pollutants.  In  specifying 
-BPT,  EPA  looks  at  a  number  of  factors. 
EPA  first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
also  considers  the  age  of  the  equipment 
and  facilities,  the  processes  employed 
and  any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  304(b)(1)(B)).  Traditionally,  EPA 
establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry  of  various  ages,  sizes,  processes 
or  other  common  characteristics.  Where 
existing  performance  is  uniformly 
inadequate,  EPA  may  require  higher 
levels  of  control  than  currently  in  place 
in  an  industrial  category  if  the  Agency 
determines  that  the  technology  can  be 
practically  applied. 

b.  Best  Available  Technology 
Economically  Achievable  (BAT) — Sec. 
304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best  existing 
economically  achievable  performance  of 
direct  discharging  plants  in  the 
industrial  subcategory  or  category.  The 
factors  considered  in  assessing  BAT 
include  the  cost  of  achieving  BAT 
effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
processes  employed,  engineering 
aspects  of  the  control  technology, 
potential  process  changes,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  factors  as  the  Administrator  deems 
appropriate.  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  to  these  factors. 
An  additional  statutory  factor 
considered  in  setting  BAT  is  economic 
achievability.  Generally,  EPA 
determines  the  economic  achievability 
on  the  basis  of  the  total  cost  to  the 
indtistrial  subcategory  and  the  overall 
effect  of  the  rule  on  the  industry's 
financial  health.  The  Agency  may  base 
BAT  limitations  upon  effluent 
reductions  attainable  through  changes 
in  a  facility's  processes  and  operations. 
As  with  BPT,  where  existing 
performance  is  uniformly  inadequate. 


[e.g.,  TSS,  pH.  BOD5).  However,  nothing  on  the  face 
of  the  statute  explicitly  restricted  BPT  limitation  to 
such  pollutants.  Following  passage  of  the  Clean 
Water  Act  of  1977  with  its  requirement  for  jMjint 
sources  to  achieve  best  available  technology 
limitations  to  control  discharges  of  toxic  pollutants, 
EPA  shifted  its  focus  to  address  the  listed  priority 
toxic  pollutants  under  the  guidelines  program.  BPT 
guidelines  continue  to  include  limitations  to 
address  all  pollutants. 


EPA  may  base  BAT  upon  technology 
transferred  from  a  different  subcategory 
within  an  industry  or  from  another 
industrial  category.  In  addition,  the 
Agency  may  base  BAT  upon  process 
changes  or  internal  controls,  even  when 
these  technologies  are  not  common 
industry  practice. 

c.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Sec.  304(b)(4)  of  the 
CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  soiut:es.  BCT  is  not  an 
additional  limitation,  but  replaces  Best 
Available  Technology  (BAT)  for  control 
of  conventional  pollutants.  In  addition 
to  other  factors  specified  in  Section 
304(b)(4)(B).  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two-part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD5), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administratbr 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501). 

d.  New  Source  Performance  Standards 
(NSPS)— Sec.  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opporttuiity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the 
greatest  degree  of  effluent  reduction 
attainable  through  the  application  of  the 
best  available  demonstrated  control 
technology  for  all  pollutants  (i.e., 
conventional,  non-conventional,  and 
priority  pollutants).  In  establishing 
NSPS,  the  CWA  directs  EPA  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

e.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sec.  307(b)  of  the  CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 


(POTWs).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  implementing  categorical 
pretreatment  standards,  are  foimd  at  40 
CFR  part  403.  Those  regulations  contain 
a  definition  of  pass  through  that 
addresses  locahzed  rather  than  national 
instances  of  pass  through  and  establish 
pretreatment  standards  that  apply  to  all 
non-domestic  dischargers.  See  5 2  FR 
1586,  January  14,  1987. 

f.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Sec.  307(b)  of  the 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTHYs.  New  indirect 
dischargers  have  the  opportunity  to 
incorporate  into  their  plants  the  best 
available  demonstrated  technologies. 
The  Agency  considers  the  same  factors 
in  promulgating  PSNS  as  it  considers  in 
promulgating  NSPS. 

2.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  et  seq..  Pub.  L 
101-508,  November  5,  1990)  makes 
pollution  prevention  the  national  policy 
of  the  United  States.  The  PPA  identifies 
an  environmental  management 
hierarchy  in  which  pollution  "shotdd  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort*  *  *" 
(42  U.S.C.  13103).  In  short,  preventing 
pollution  before  it  is  created  is 
preferable  to  trying  to  manage,  treat  or 
dispose  of  it  after  it  is  created. 
According  to  the  PPA,  source  reduction 
reduces  the  generation  and  release  of 
hazardous  substances,  pollutants, 
wastes,  contaminants  or  residuals  at  the 
soiut:e,  usually  within  a  process.  The 
term  soiute  reduction  "*   *   *  includes 
equipment  or  technology  modifications, 
process  or  procedure  modifications, 
reformulation  or  redesign  of  products, 
substitution  of  raw  materials,  and 
improvements  in  housekeeping, 
maintenance,  training,  or  inventory 
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control.  The  term  'source  reduction' 
does  not  include  any  practice  which 
alters  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to  or 
necessary  for  the  production  of  a 
product  or  the  providing  of  a  service." 
In  effect,  source  reduction  means 
reducing  the  amoimt  of  a  pollutant  that 
enters  a  waste  stream  or  that  is 
otherwise  released  into  the  environment 
prior  to  out-of-process  recycling, 
treatment,  or  disposal. 

B.  Existing  Regulation  for  Metals 
Industries 

EPA  has  established  effluent 
guidelines  regulations  for  thirteen 
industrial  categories  which  may  perform 
operations  that  are  sometimes  foimd  in 
MP&M  facilities.  These  effluent 
guidelines  are: 

•  Electroplating  (40  CFR  part  413); 

•  Iron  and  Steel  Manufacturing  (40 
CFR  part  420); 

•  Nonferrous  Metals  Manufectuhng 
(40  CFR  part  421); 

•  Ferroalloy  Manufacturing  (40  CFR 
part  424); 

•  Metal  Finishing  (40  CFR  part  433); 

•  Battery  Manufacturing  (40  CFR  part 
461); 

•  Metal  Molding  &  Casting  (40  CFR 
part  464); 

•  Coil  Coating  (40  CFR  part  465); 

•  Porcelain  Enameling  C40  CFR  part 
466); 

•  Aliuninum  Forming  (40  CFR  part 
467); 

•  Copper  Forming  (40  CFR  part  468); 

•  Electrical  and  Electronic 
Components  (40  CFR  part  469);  and 


•  Nonferrous  Metals  Forming  and 
Metal  Powders  (40  CFR  part  471). 

In  1986,  the  Agency  reviewed 
coverage  of  these  regulations  and 
identified  a  significant  niunber  of  metals 
processing  facilities  discharging 
wastewater  that  these  13  regulations  did 
not  cover.  Based  on  this  review,  EPA 
performed  a  more  detailed  analysis  of 
these  facilities  that  were  not  subject  to 
national  effluent  guidelines  and 
pretreatment  standards.  This  analysis 
identified  the  discharge  of  significant 
amoimts  of  pollutants.  This  analysis 
resulted  in  the  decision  to  develop 
national  limitations  and  standards  for 
the  "Machinery  Manufocturing  and 
Rebuilding"  (MM&R)  point  source 
category.  In  1992,  EPA  changed  the 
name  of  the  category  to  "Metal  Products 
and  Machinery"  (Vff&M)  to  clarify 
coverage  of  the  category  (57  FR  19748). 

EPA  recognizes  that  in  some  cases 
unit  operations  performed  in  industries 
covered  by  the  existing  effluent 
guidelines  are  the  same  as  unit 
operations  performed  at  MP&M 
facilities.  In  general,  when  unit 
operations  and  their  associated 
wastewater  discharges  are  already 
covered  by  an  existing  effluent 
guideline,  they  will  remain  covered 
under  that  effluent  guideline.  (See 
§  438.1(b)).  However,  for  the  existing 
Electroplating  (40  CFR  413)  and  Metal 
Finishfhg  (40  CFR  433)  effluent 
guidelines  some  facilities  will  be 
covered  by  this  proposal.  EPA  is 
proposing  to  replace  the  existing 
Electroplating  (40  CFR  413)  and  Metal 
Finishing  (40  CFR  433)  effluent 
guidelines  with  the  MP&M  regulations 
for  all  facilities  in  the  Printed  Wiring 


Board  subcategory  (see  proposed  rule 
§  438.40)  and  the  Metal  Finishing  Job 
Shops  subcategory  (see  proposed  rule 
§  438.20).  (See  Table  n.B-1  for 
clarification  for  details  and  Section  VI.C 
for  a  discussion  of  subcategory-specific 
applicability). 

When  a  facility  covered  by  an  existing 
metals  effluent  guidelines  (other  than 
Electroplating  or  Metal  Finishing) 
discharges  wastewater  from  unit 
operations  not  covered  imder  that 
existing  metals  guideline  but  covered 
imder  MP&M,  the  facility  will  need  to 
comply  with  both  regulations.  (See 
§  438.1(c)).  In  those  cases,  the  permit 
writer  or  control  authority  (e.g..  Publicly 
Owned  Treatment  Works)  will  combine 
the  limitations  using  an  approach  that 
proportions  the  limitations  based  on  the 
different  in-scope  production  levels  (for 
production-based  standards)  or 
wastewater  flows.  POTWs  refer  to  this 
approach  as  the  "combined  wastestream 
formula"  (40  CFR  403.6(e)),  while 
NPDES  permit  writers  refer  to  it  as  the 
"building  block  approach."  Permit 
writers  and  local  control  authorities 
currently  issue  permits  and  control 
mechanisms  for  many  facilities  in  other 
effluent  gmdelines  categories  where 
overlaps  with  more  than  one  effluent 
limitation  guidelines  regulation  occur 
[e.g..  Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers;  Pesticide 
Manufacturing;  Pesticide  Formulating, 
Packaging  and  Repackaging;  and 
Pharmaceutical  Manufacturing).  See 
Sections  HI  and  VI.C  of  this  preamble 
for  additional  discussion  of 
applicability. 


Table  II.B-1.— Clarification  of  Coverage  by  MP&M  Subcategory 


Sutx^tegory 


General  Metals 


Metal  Finishing  Job  Shops 


Proposing  to  continue  to  cover 

under  40  CFR  Part  413 

(Electroplating) 


Existing  facilities  ttiat  are  currently 
covered  by  413  AND  are  indi- 
rect dischargers  that  introduce 
less  than  or  equal  to  1  million 
gallons  per  year  into  a  POTW. 


rK>ne   (see   non-chromium   anod- 
izing). 


Proposing  to  continue  to  cover 

under  40  CFR  Part  433 

(Metal  Finishing) 


Existing  facilities  that  are  currently 
covered  (or  new  facilities  that 
would  be  covered)  by  433  AND 
are  indirect  dischargers  that  in- 
troduce less  than  or  equal  to  1 
million  gallons  per  year  into  a 
POTW. 


none   (see   non-chromium   anod- 
izing). 


Proposing  to  cover  under 

40  CFR  Part  438 

(Metal  Products  &  Machinery) 


All  new  and  existing  direct  dis- 
chargers in  this  subcategory  re- 
gardless of  annual  wastewater 
discharge  volume  arKJ  all  new 
and  existing  indirect  dis- 
chargers in  this  subcategory 
with  annual  wastewater  dis- 
charges greater  than  1  million 
gallons  per  year.(See  §438.10). 

All  new  and  existing  direct  and  in- 
direct discharges  under  this 
subcategory.  These  facilities 
would  no  longer  be  covered  by 
413  or  433.  (See  §438.20). 
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Table  II.B-1.— Clarification  of  Coverage  by  MP&M  Subcategory— Continued 


Subcategory 


Non-Chromium  Anodizers 

Note:  Facilities  that  perform  anod- 
izing with  chromium  or  with  the 
use  of  dichromate  sealants  (or 
commingle  their  non-chromium 
anodizing  process  wastewater 
with  wastewaster  from  other 
MP&M  sutx^tegories)  will  be 
covered  by  40  CFR  438. 

Printed  Wiring  Board  (Printed  Cir- 
cuit Board). 


Steel  Forming  &  Finishing 


Oily  Waste 


Railroad  Line  Maintenance 


Shipbuilding  Dry  Docks 


Proposing  to  continue  to  cover 

under  40  CFR  Part  413 

(Electroplating) 


Existing  indirect  dischargers  that 
are  currently  covered  by  413 
AND  that  only  perform  non- 
chromium  anodizing  (or  do  not 
commingle  tfieir  non-chromium 
anodizir>g  wastewater  with  other 
process  wastewater  for  dis- 
charge). 


None 


N^A 


N/A 


N/A 


N/A 


Proposing  to  continue  to  cover 

under  40  CFR  Part  433 

(Metal  Finishing) 


New  and  existing  indirect  dis- 
chargers (not  covered  by  413) 
that  only  perform  non-chromium 
anodizing  (or  do  not  commingle 
their  non-chromium  anodizing 
wastewater  with  other  process 
wastewater  for  discharge). 


None 


N/A 


N/A 


N/A 


N/A 


Proposing  to  cover  under 

40  C)=^R  Part  438 

(Metal  Products  &  Machinery) 


Existing  and  new  direct  dis- 
chargers that  only  perform  non- 
chromium  anodizing  (or  do  not 
commingle  their  non-chromium 
anodizing  wastewater  with  ott>er 
process  wastewater  for  dis- 
charge). (See  §438.30). 


All  new  and  existing  direct  and  in- 
direct dischargers  under  this 
subcategory  These  facilities 
would  no  longer  be  covered  by 
413  or  433.  (See  §438  40). 

All  new  and  existing  direct  and  in- 
direct discharges  under  ttits 
subcategory  as  descnbed.  (See 
§438.50). 

All  new  and  existing  direct  arnj  in- 
direct dischargers  under  this 
subcategory  as  described  (See 
§438.60)  (This  subcategory  ex- 
cludes new  and  existing  indirect 
dischargers  that  introduce  less 
than  or  equal  to  2  MGY  into  a 
POTW.  Facilities  under  the  cut- 
off are  not  and  will  not  be  cov- 
ered by  national  categorical 
regulations). 

All  new  and  existing  direct  dis- 
chargers urKJer  this  sub- 
category as  described  (See 
§438.70)  There  are  no  national 
categorical  pretreatment  starxj- 
ards  for  tfiese  facilities. 

All  new  and  existir>g  direct  dis- 
chargers under  this  sub- 
category as  described  (See 
§438.80)  There  are  no  national 
categorical  pretreatment  stand- 
ards for  these  facilities. 


EPA  does  not  intend  the  preceding  table 
to  be  exhaustive,  but  rather  it  provides 
a  guide  for  readers  regarding  the 
clarification  of  the  proposed 
applicability  to  the  Electroplating,  Metal 
Finishing,  and  Metal  Products  & 
Machinery  effluent  guidelines.  In  order 
to  determine  whether  EPA  is  proposing 
to  regulate  a  particular  facility  by  this 
action,  please  carefully  examine  the 
applicability  criteria  detailed  in  the 
codified  text  of  this  proposed  rule 
accompanying  today's  preamble. 

C.  1995  Proposal  for  Phase  I  Sectors 

On  May  30,  1995,  EPA  published  a 
proposal  entitled,  "Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  Performance  Standards: 
Metal  Products  and  Machinery"  (60  FR 
28210).  Throughout  this  preamble,  EPA 
refers  to  this  1995  proposal  as  the 
"Phase  I"  or  the  "1995"  proposal  for  the 


Metal  Products  and  Machinery  industry. 
EPA  initially  divided  the  industry  into 
two  phases  based  on  industrial  sector  as 
the  Agency  believed  that  would  make 
the  regulation  more  manageable.  The 
Phase  I  proposal  included  the  following 
industry  sectors:  Aerospace;  Aircraft; 
Electronic  Equipment;  Hardware; 
Mobile  Industrial  Equipment;  Ordnance; 
and  Stationary  Industrial  Equipment.  At 
that  time,  EPA  planned  to  propose  a 
rule  for  the  Phase  II  sectors 
approximately  three  years  after  the 
MP&M  Phase  I  proposal. 

EPA  received  over  4,000  pages  of 
public  comment  on  the  Phase  I 
proposal.  One  area  where  commenters 
from  all  stakeholder  groups  (i.e. 
industry,  environmental  groups, 
regulators)  were  in  agreement  was  that 
EPA  should  not  divide  the  industry  into 
two  separate  regulations.  Commenters 
raised  concerns  regarding  the  regulation 


of  similar  facilities  with  different 
compliance  schedules  and  potentially 
different  limitations  solely  based  on 
whether  they  were  in  a  Phase  I  or  Phase 
II  MP&M  industrial  sector.  Furthermore, 
many  facilities  performed  work  in 
multiple  sectors.  In  such  cases,  permit 
writeVs  and  control  authorities  (e.g., 
POTWs)  would  need  to  decide  whdch 
MP&M  rule  (Phase  I  or  II)  applied  to  a 
facility. 

Based  on  these  comments,  EPA 
decided  to  combine  the  two  phases  of 
the  regulation  into  one  proposal — 
today's  proposal.  Today's  proposal  will 
completely  replace  the  1995  proposal. 
Under  the  304(m)  decree  as  amended, 
these  MP&M  rules  are  to  be  promulgated 
in  December  2002.  EPA  developed 
today's  proposal  using  data  from  both 
the  Phase  I  and  II  data  collection  efforts. 
(See  Section  V  for  discussion  on  MP&M 
data  collection  efforts).  In  the  public 
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record  for  the  final  MP&M  regulation, 
EPA  wiU  respond  to  conunents  from  the 
1995  Phase  I  proposal  as  well  as  today's 
proposal.  Therefore,  comments 
submitted  on  the  Phase  I  rule  do  not 
need  to  be  resubmitted  in  response  to 
this  proposal.  In  addition,  compliance 
dea(Uines  proposed  in  the  1995  Phase  I 
proposal  would  obviously  no  longer 
apply. 

D.  Summary  of  Most  Significant 
Changes  from  1995  Proposal 

In  addition  to  the  merging  of  the 
Phase  I  and  Phase  II  industry  sectors 
under  one  proposed  rule,  as  discussed 
in  Section  II.C.  above,  there  were  several 
areas  of  comments  from  the  1995 
proposal  that  EPA  attempted  to  address 
in  today's  proposed  rule. 

Use  of  Aliuninum  and  Iron  as  Indicator 
Parameters 

In  the  1995  proposal,  EPA  proposed 
pretreatment  standards  for  existing 
sources  (PSES)  for  seven  metals  and 
cyanide  as  well  as  oil  &  grease. 
Aluminiun  and  iron  were  two  of  the 
seven  metals  with  numerical 
pretreatment  standards.  As  discussed  in 
the  Phase  I  preamble  (60  FR  28228), 
EPA  intended  to  regulate  aliuninum  and 
iron  as  indicator  metals  for  removal  of 
non-regulated  metals  that  may  be 
processed  at  MP&M  sites.  Due  to  the  fact 
that  the  optimal  pH  levels  for  the 
removal  of  aluminum  (pH  =  7.5-8)  and 
iron  (pH  =  10.5)  represent  the  end 
points  of  the  pH  range  for  the  removal 
of  most  metals  that  EPA  expected  to  be 
in  MP&M  wastewater,  the  Agency 
concluded  that  the  removal  of 
aluminiun  and  iron  would  indicate 
effective  removal  of  other  metal  types. 
EPA  received  many  comments  from 
various  stakeholder  groups,  including 
Publicly  Owned  Treatment  Works 
(POTWs)  on  this  issue.  The  comments 
from  POTWs  indicated  that  in  addition 
to  MP&M  sites  using  aluminum  and  iron 
as  treatment  chemicals,  POTWs  also  use 
coagulants  and  flocculation  aids 
containing  these  metals  for  treatment. 
Many  POTWs  considered  it  desirable  to 
receive  discharges  containing  aluminum 
and  iron  as  it  may  reduce  their 
treatment  chemical  costs.  Therefore, 
EPA  has  decided  not  to  propose 
pretreatment  standards  for  aluminum 
and  iron  &t>m  indirect  discharging 
MP&M  fecilities  in  today's  combined 
MP&M  proposal.  However,  EPA  is 
proposing  aluminum  limitations  for 
facilities  in  one  subcategory  (i.e.,  Non- 
Chromium  Anodizing)  diat  discharge 
directly  into  the  nation's  surface  waters 
(see  Section  VI  for  a  discussion  on 
subcategorization). 


Use  of  Oil  and  Grease  as  an  Indicator 
Parameter 

EPA  also  received  many  comments  on 
the  Phase  I  proposal  regarding 
regulation  of  another  pollutant,  oil  & 
grease  (O&G),  as  an  indicator  parameter, 
In  an  effort  to  reduce  the  burden  of 
analytical  monitoring  for  organic 
pollutants  on  the  Phase  I  MP&M 
facilities.  EPA  chose  to  propose  the  use 
of  O&G  as  an  indicator  parameter  for 
organic  pollutants.  EPA  proposed  a 
limit  (daily  maximum  of  35  mg/L  and  a 
monthly  average  of  17  mg/L)  that 
demonstrated  good  removals  of  organic 
pollutants  in  MP&M  wastewater.  As 
discussed  in  the  preamble  of  the  1995 
proposal  (60  FR  28231),  EPA  identified 
several  organic  pollutants  (2- 
methylnapthalene,  2-propanone,  n- 
octadecane,  and  n-tetradecane)  that 
would  "pass  through"  a  POTW  (see 
Section  XII  for  a  discussion  of  POTW 
pass  through).  EPA  stated  that  "these 
organic  pollutants  are  more  likely  to 
partition  to  the  oily  phase  than  the 
water  phase,  thus  EPA  believed  that  the 
treatment  and  removal  of  oil  and  grease 
in  wastewater  will  also  result  in 
significant  removals  of  these 
pollutants."  Many  commenters  stated 
that  the  pretreatment  standard  proposed 
for  O&G  was  too  stringent.  They 
commented  that  EPA  typically  does  not 
establish  pretreatment  standards  for 
conventional  pollutants  such  as  O&G 
and  that  local  POTWs  are  in  the  best 
position  to  establish  standards  for  O&G, 
where  necessary,  taking  into  account 
POTW  design  and  current  O&G  loading 
and  that  the  t)^ical  local  limits  for  O&G 
are  between  100-200  mg/L. 

Based  on  these  comments,  EPA 
expanded  its  wastewater  sampling  and 
analysis  program  to  include  a  variety  of 
potential  organic  pollutant  indicators. 
EPA  investigated  the  correlation  of 
organic  pollutant  concentrations  and 
removals  at  MP&M  sites  with  the 
following  parameters:  Oil  &  Grease  (as 
Hexane  Extractable  Material  (HEM)), 
Total  Organic  Carbon  (TOG),  Chemical 
Oxygen  Demand  (COD),  5-Day 
Biochemical  Oxygen  Demand  (BOD5), 
Total  Petroleum  Hydrocarbon  (as  Silica 
Gel  Treated-Hexane  Extractable  Material 
(SGT-HEM)),  and  Total  Recoverable 
Phenolics.  EPA  determined  TOC  to  be 
the  best  correlation  for  removal  of 
organic  pollutants  from  MP&M 
wastewater. 

To  determine  which  parameter  best 
indicated  the  amount  of  organic 
pollutants  in  an  MP&M  wastestream, 
EPA  researched  the  analytical  methods 
for  each  parameter  to  determine  what 
organic  constituents  the  method 
measures,  how  the  method  measures 


them,  and  the  limitations  of  the  method. 
Because  sampling  at  MP&M  facilities 
generally  lasted  five  days,  EPA  did  not 
have  enough  data  available  to 
statistically  establish  a  correlation  on  a 
site  level.  Therefore,  EPA  grouped  all  of 
the  data  from  EPA  sampling  at  MP&M 
facilities  into  the  following  organic- 
pollutant-bearing  wastestream 
categories  that  fed  sampled  treatment 
systems:  machining  and  grinding, 
washing  and  maintenance,  wastewater 
expected  to  have  low  concentrations  of 
organic  compounds,  and  oily 
wastewater  from  shipbuilding  dry 
docks.  The  Agency  diose  to  group  the 
wastestreams  in  this  manner  in  order  to 
determine  if  a  particular  organic 
indicator  parameter  was  more 
appropriate  for  different  types  of 
wastewater.  That  is,  macMning  and 
grinding  wastewater  tended  to  have 
more  concentrated  organic  constituents 
while  wastewater  from  washing  and 
maintenance  was  more  dilute.  EPA  also 
identified  other  unit  operations  (apart 
bom  washing  and  maintenance)  that 
resulted  in  wastewater  with  low 
concentrations  of  organic  constituents. 
And,  EPA  chose  to  analyze  wastewater 
from  shipbuilding  dry  docks  separately 
because  of  the  type  of  treatment  in 
place.  Shipbuilding  dry  docks  tend  to 
treat  their  wastewater  with  dissolved  air 
flotation  (DAF);  therefore,  the  Agency 
analyzed  the  data  from  these  facilities  in 
order  to  determine  the  best  organic 
indicator  parameter  for  these  treatment 
systems. 

For  each  wastewater  type  and  its 
associated  wastewater  treatment  system, 
EPA  characterized  the  composition  of 
organic  pollutants  in  all  of  the  influent 
samples,  in  all  of  the  effluent  samples, 
and  the  total  samples  (influent,  effluent, 
and  intermediate  sampling  points) 
associated  with  the  treatment  system. 
EPA  studied  the  correlation  of  the 
concentration  of  each  indicator 
parameter  noted  above  to  the  sum  of  the 
concentrations  of  the  organic  pollutants 
by  calculating  the  Pearson  and 
Spearman  Rank  correlation  coefficients 
and  comparing  the  coefficients  of  each    • 
parameter  against  each  other. 
Additionally,  EPA  compared  the  general 
removal  of  die  sum  of  organic  pollutant 
compounds  with  the  removal  of  each 
indicator  parameter  (see  the  Technical 
Development  Document  for  a  detailed 
discussion  of  these  analyses). 

EPA  determined  TOC  to  be  the  best 
overall  indicator  parameter  for  the 
evaluated  MP&M  wastestreams  because 
this  analysis  measures  all  types  of 
organic  compounds.  Total  recoverable 
phenolics,  O&G  (as  HEM),  Total 
Petroleum  Hydrocarbons  (as  SGT- 
HEM),  and  BOD5  analyses  only  measure 
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specific  organic  components  so  they 
would  not  measure  all  possible  organic 
compounds  in  an  effluent  stream. 

In  addition  to  expanding  its  sampling 
program,  EPA  considered  a  variety  of 
approaches  to  address  the  comments  on 
the  use  of  O&G  as  an  indicator  for 
organic  pollutants.  EPA  considered  the 
use  of  a  Total  Organics  list  or  an 
organics  management  plan  (similar  to 
the  Total  Toxic  Organics  (TTO)  list  and 
solvent  management  plan  used  in  the 
Metal  Finishing  effluent  guidelines  (40 
CFR  433))  as  well  as  allowing  facilities 
to  choose  from  a  list  of  possible 
indicator  pollutants  (where  they  would 
demonstrate  a  correlation  to  their 
wastewater)  or  to  choose  to  monitor  for 
the  specific  organic  pollutants 
themselves.  EPA  shared  these  ideas 
with  small  entity  representatives  during 
the  SBREFA  process  (see  Section  XXII.C 
for  a  discussion  on  the  SBREFA  process) 
and  with  stakeholders  during  various 
public  meetings  and  industry 
conferences.  (See  Section  V.E  for  a 
discussion  on  EPA's  public  outreach 
efforts). 

EPA  has  decided  to  propose  three 
alternatives  to  allow  for  maximum 
flexibility  while  ensuring  reductions  in 
the  amount  of  organic  pollutants 
discharged  from  MP&M  facilities.  EPA 
is  proposing  to  require  MP&M  faciUties 
within  the  scope  of  this  rule  to  either: 
(1)  Meet  a  numerical  limit  for  the  total 
sum  of  a  list  of  specific  organic 
pollutants  (similar  to  the  TTO  parameter 
used  in  the  Metal  Finishing  effluent 
guidelines);  (2)  meet  a  numerical  limit 
for  the  specified  indicator  parameter;  or 
(3)  develop  and  certify  the 
implementation  of  an  organics 
management  plan.  (See  Section  XXI.C.2 
for  a  discussion  on  regulatory 
implementation  and  proposed 
monitoring  flexibility). 

Variability  of  MP&M  Process 
Wastewater  Discharges 

EPA  also  revised  its  analytical 
wastewater  sampling  program  to 
address  two  other  issues  raised  by 
commenters  in  response  to  the  1995 
proposal.  First,  commenters  stated  that 
EPA's  analytical  data  did  not  accurately 
reflect  the  variability  in  the  wastewater 
flow  and  pollutant  concentration 
experienced  over  time  at  MP&M  sites. 
More  specifically,  metal  finishing  and 
electroplating  job  shops  stated  that  EPA 
did  not  account  for  the  variability  of  the 
metal  types  and  products  processed  at 
their  facilities;  and  therefore,  EPA's 
proposed  numerical  limits  did  not 
accurately  reflect  pollutant 
concentrations  achievable  by  these 
types  of  facilities  (see  Section  V1.C.2.  for 
a  description  of  metal  finishing  job 


shops).  EPA  has  addressed  this  by 
performing  specific  sampling  targeted  to 
assess  the  wastewater  variability  at 
metal  finishing  and  electroplating  job 
shops.  EPA  sampled  raw  wastewater 
from  a  variety  of  unit  operations  as  well 
as  wastewater  treatment  systems  at  three 
job  shops  for  five  days  each.  After  a 
period  of  a  few  months,  the  Agency  then 
returned  to  each  facility  a  second  and/ 
or  a  third  time  for  three  days  of 
analytical  wastewater  sampling.  In 
addition,  when  determining  proposed 
limits  for  the  Metal  Finishing  Job  Shops 
subcategory,  EPA,  when  possible,  oidy 
used  data  collected  from  metal  finishing 
and  electroplating  facilities.  However, 
EPA  had  to  transfer  data  from  the 
General  Metals  subcategory  for  several 
pollutants  that  are  being  proposed  in  the 
Metal  Finishing  Job  Shops  subcategory. 
Based  on  this  approach,  the  limits  for 
facilities  in  the  Metal  Finishing  Job 
Shop  subcategory  include  increased 
variability  factors  as  compared  to  the 
General  Metals  subcategory  (i.e.,  the 
subcategory  that  EPA  considers  to  be  the 
most  similar  in  terms  of  raw  wastewater 
characterization) . 

Second,  commenters  stated  the 
variability  factors  that  EPA  used  in  the 
development  of  limitations  were 
relatively  small.  Commenters  expressed 
their  view  that  EPA's  variability  factors 
did  not  reflect  the  variations  in  raw 
wastewater  pollutant  concentrations  nor 
the  variations  in  the  effectiveness  of 
treatment  technologies  (particularly  in 
the  case  of  cyanide).  Section  VIII.B  of 
today's  preamble  discusses  the 
statistical  methodology  used  for 
developing  variability  factors.  In  an 
effort  to  ensure  that  the  variability 
factors  represent  the  variability  found  in 
MP&M  wastewater,  EPA  performed  44 
sampling  episodes  during  post-1995 
proposal  data  collection  in  addition  to 
the  27  sampling  episodes  performed 
during  the  Phase  I  data  collection  effort. 
EPA  also  specifically  included  sampling 
of  20  cyanide  destruction  systems. 

In  addition,  the  Agency  Has  collected 
long-term  effluent  data  from  facility 
Compliance  Reports  and  Discharge 
Monitoring  Reports  in  an  effort  to 
perform  a  "real  world"  check  on  the 
achievability  of  today's  proposed  limits. 
This  data  is  available  for  review  in  the 
public  record  for  today's  proposal  (see 
Section  6.6.1  of  the  public  record). 
Indirect  dischargers  file  compliance 
monitoring  reports  with  their  control 
authority  [e.g.,  POTW)  at  least  twice  per 
year  as  required  under  the  General 
Pretreatment  Standards  (40  CFR  part 
403)  while  direct  discharges  file 
discharge  monitoring  reports  with  thefr 
permitting  authority  at  least  once  per 
year.  The  Agency  received  these  reports 


from  14  well-operated  BAT  facilities 
whose  analytical  data  EPA  used  in 
establishing  limitations.  EPA  sent  letters 
to  nine  facilities  requesting  this  data.  In 
addition,  five  sites  provided  EPA  with 
this  data  during  site  visits  or  sampling 
episodes  or  as  part  of  their 
questionnaire  response.  Because  this 
data  is  not  in  a  form  that  allows  direct 
use  for  calculating  limits  or  for 
comparison  to  the  proposed  limits.  EPA 
was  not  able  to  use  this  data  in  setting 
or  evaluating  the  compliance  aspects  of 
the  limits  and  standards  in  today's 
proposal.  However,  following  proposal, 
EPA  will  reformat  and  evaluate  this 
long-term  effluent  monitoring  data  in 
relation  to  the  proposed  limits.  In  cases 
where  EPA  finds  a  facility  in  its  costing 
database  that  was  used  to  set  the 
numerical  limits  and  is  not  in 
compliance  with  the  proposed  pollutant 
limitations,  EPA  will  reassess  the 
achievability  of  these  limits  by  a  well- 
operated  BAT  system.  When  a  system  is 
not  achieving  the  proposed  limits 
consistentiy  it  may  be  because  either  the 
system  is  not  achieving  the  projected 
long-term  average  (LTA)  or  the  system 
has  higher  variability  than  EPA 
determined  using  its  standard 
methodology.  EPA  requests  comment  on 
its  methodology  for  determining  LTAs 
and  variability  factors.  In  cases  where 
EPA  determines  that  improved  system 
operation  will  allow  the  limits  to  be 
consistentiy  achieved  it  will  include 
additional  treatment  costs  for  the 
facility  in  its  cost  estimations  for  the 
final  rule  where  EPA  has  not  already 
done  so.  EPA  concludes,  in  following 
the  approach  described  above,  that  it 
will  address  the  concerns  of 
conunenters  on  the  Phase  I  proposed 
rule  related  to  the  achievability  of  the 
numerical  limits  by  well  operated  and 
economically  achievable  treatment 
systems.  EPA  requests  comment  on  this 
method  of  performing  a  "real  world" 
check  on  the  achievability  of  its 
proposed  limits. 

Finally,  as  compared  to  the  1995 
proposed  limits,  today's  proposed 
numerical  limits  for  total  cyanide  have 
increased  almost  one  order  of 
magnitude  from  0.03  mg/L  for  the  daily 
maximum  and  0.02  for  the  monthly 
average  to  0.21  and  0.12,  respectively. 
This  increase  is  largely  due  to  increased 
variability  factors. 

Low  Discharge  Flow  Exclusion 

Another  significant  change  from  the 
1995  proposal  is  EPA's  proposed  low 
wastewater  discharge  flow  exclusion 
("low  flow  cutoff")  for  indirect 
dischargers.  In  the  1995  proposed  rule. 
EPA  set  a  low  flow  cutoff  at  one  million 
gallons  per  year  (1  MGY)  for  all  indirect 
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discharging  facilities  included  in  the 
Phase  I  sectors.  This  meant  that  EPA 
proposed  to  exclude,  from  the  MP&M 
pretreatment  standards,  facilities 
discharging  less  than  1  MGY  to  a 
POTW.  The  Agency  included  the  low 
flow  cutoff  to  reduce  the  potentially 
large  burden  on  POTWs  related  to 
issuing  permits  or  other  control 
mechanisms  to  thousands  of  the 
smallest  MP&M  Phase  I  sector  facilities. 
EPA  received  many  comments  on  the 
level  of  the  proposed  flow  cutoff.  Based 
on  these  comments  and  the 
recommendations  of  the  SBREFA  panel 
(see  Section  XXII.C  on  the  SBREFA 
process),  EPA  analyzed  a  range  of  flow 
cutoffs  for  indirect  dischargers  ranging 
from  no  flow  cutoff  to  6.25  million 
gallons  per  year.  EPA  notes  that  at  6.25 
million  gallons  per  year,  the  General 
Pretreatment  Standards  (40  CFR  part 
403)  classify  indirect  discharging 
facilities  as  "Significant  kidustrial 
Users"  (SIUs).  Under  the  General 
Pretreatment  Standards,  control 
authorities  (e.g.,  POTWs)  must  issue 
permits  or  other  control  mechanisms  to 
SIUs  and,  therefore,  no  POTW  burden 
reductions  are  realized  above  a  flow 
cutoff  of  6.25  MGY.  (However,  there 
may  be  some  minimal  increase  in 
burden  for  modifying  permits  or  control 
mechanisms). 

EPA  estimates  that  there-are  a  total  of 
89,000  facilities  within  the  scope  of  the 
proposed  rule.  Many  of  these  facilities 
are  small  facilities  and  may  be 
contributing  minimal  pollutant  loadings 
to  the  environment.  A  low  flow 
exclusion  allows  regulatory  authorities 
to  focus  attention  on  those  facilities 
with  significant  discharges.  This  may 
also  improve  the  cost-effectiveness  of 
the  rule.  In  developing  today's  proposal, 
EPA  considered  POTW  burden,  costs, 
pollutant  removals,  and  economic 
impacts  of  the  various  flow  cutoffs. 

Unlike  the  1995  proposal,  EPA  is  now 
proposing  to  subcategorize  {i.e., 
subdivide)  the  MP&M  category  (see 
Section  VI  of  this  preamble  for  a 
discussion  on  subcategorization  of  the 
industry).  Therefore,  EPA  has  analyzed 
the  various  low  flow  cutoffs  by 
subcategory,  noting  in  particular  which 
subcategories  are  not  currently  covered 
under  existing  pretreatment  standards. 
When  existing  pretreatment  standards 
already  cover  all  facilities  in  a  particular 
subcategory.  POTWs  will  not  be 
relieved  of  their  administrative  burden, 
regardless  of  whether  or  not  a  low  flow 
exclusion  exists  in  the  MP&M 
pretreatment  standards.  But  other 
factors,  such  as  a  disproportionate 
economic  impact  have  been  considered. 

The  combination  of  subcategorization 
of  the  industry,  ciurent  coverage  under 


existing  pretreatment  standards,  and 
analysis  of  a  range  of  low  flow  outoffs 
has  led  EPA  to  propose  different  levels 
for  the  low  flow  exclusion  for  indirect 
dischargers  in  various  subcategories.  For 
example,  EPA  is  proposing  the  1  MGY 
cutoff  for  indirect  dischargers  in  the 
General  Metals  subcategory,  but  is 
proposing  no  flow  cutoff  for  indirect 
dischargers  in  the  Printed  Wiring  Board 
subcategory  (see  Section  VI.C.  for 
descriptions  of  the  proposed 
subcategories).  This  difference  is 
partially  due  to  the  fact  that  under  the 
Electroplating  and  Metal  Finishing 
pretreatment  standards  (40  CFR  parts 
413  and  433),  EPA  already  regulates 
(thus  it  already  requires  POTWs  to  issue 
control  mechanisms  for)  all  indirect 
discharging  facilities  in  the  proposed 
Printed  Wiring  Board  subcategory 
(approximately  620  facilities).  In 
addition,  EPA  does  not  project  any 
severe  or  moderate  economic  impacts 
for  the  small  estimated  number  of 
printed  wiring  board  facilities  (52)  that 
would  be  eligible  for  a  low  flow  cutoff 
of  1  MGY.  In  contrast,  EPA  has  not 
previously  established  pretreatment 
standards  for  approximately  75  percent 
of  the  indirect  discharging  facilities  in 
the  proposed  General  Metals 
subcategory  (approximately  26,000  total 
facilities).  Approximately  23,000 
indirect  dischargers  in  the  proposed 
General  Metals  Subcategory  discharge 
less  than  1  MGY.  If  EPA  did  not  exclude 
these  facilities,  the  niunber  of  permit 
issuances  that  POTWs  are  responsible 
for  would  increase  significantly.  There 
are  approximately  30,000  industrial 
users  currentiy  covered  nationally  by 
existing  pretreatment  standards  for  all 
effluent  guidelines.  Low  flow  exclusions 
being  proposed  for  the  General  Metals 
and  Oily  Wastes  subcategories,  POTWs 
(or  other  control  authorities)  would 
have  to  issue  an  additional  51,000 
permits/control  mechanisms.  EPA 
discusses  further  the  rationale  for 
proposing  a  low  flow  cutoff  exclusion 
for  certain  subcategories  in  Section  Xn. 

Mass-Based  v.  Concentration-Based 
Limits 

EPA  also  received  many  comments  on 
the  issue  of  mass-based  versus 
concentration-based  limits.  In  the  1995 
proposal,  EPA  proposed  concentration- 
based  limits  with  the  requirement  that 
control  authorities  {e.g.,  POTWs) 
implement  them  as  mass-based  limits. 
EPA  notes  that  under  the  NPDES  permit 
program,  the  Agency  already  requires 
permit  writers  to  implement  effluent 
limitations  guidelines  as  mass-based 
limits  whenever  feasible  (40  CFR 
122.45(f)).  EPA  proposed  requiring  this 
conversion  to  mass-based  limits  because 


the  Agency  believed  that  it  was 
necessary  to  ensure  the  use  of  water 
conservation  and  pollution  prevention 
practices  similar  to  those  that  were  part 
of  EPA's  selected  option  (60  FR  28230). 
EPA  expected  permit  writers  and 
control  authorities  to  use  historical  flow 
as  a  basis  for  the  conversion  to  mass- 
based  limits  for  facilities  that 
demonstrated  good  water  conservation 
practices.  However,  for  facilities  that 
did  not  have  good  water  conservation  in 
place,  EPA  provided  detailed  guidance 
to  permit  writers  and  control  authorities 
in  the  Technical  Development 
Docxmient  (TDD)  for  the  1995  proposal. 
The  TDD  included  information  on  a  full 
range  of  water  use  levels  (in  gallons/ 
sq.ft.)  for  a  large  variety  of  MP&M 
operations  as  well  as  guidance  on  how 
permit  writers  and  control  authorities 
could  determine  if  a  facility  was  using 
good  water  conservation  practices. 

EPA  received  comments  on  the 
administrative  burden  on  POTWs 
associated  with  implementation  of 
mass-based  limits.  The  commenters 
stated  that  the  burden  was  largely  due 
to  the  fact  that  most  MP&M, facilities  do 
not  collect  production  information  on  a 
wastestream-by-wastestream  basis. 
POTWs  have  continued  to  voice  these 
concerns  at  recent  public  stakeholder 
meetings.  To  address  this  issue,  EPA 
collected  additional  MP&M  unit 
operation-specific  information  on 
pollution  prevention  practices,  water 
use,  and  wastewater  generation  in  the 
data  collection  efforts  that  followed  the 
Phase  I  proposal. 

In  today's  proposal,  EPA  is  again 
proposing  concentration-based  limits 
(for  all  but  one  subcategory)  and  is 
providing  detailed  information  on  water 
use  levels  for  specific  xmit  operations  in 
the  Technical  Development  Document. 
HowevOT,  the  Agency  is  no  longer 
proposing  to  require  control  authorities 
{e.g.,  POTWs)  or  permit  writers  to 
implement  the  limits  on  a  mass  basis. 
Instead  EPA  is  proposing  to  authorize 
control  authorities  and  permit  writers  to 
decide  when  it  is  most  appropriate  to 
implement  mass-based  limits.  EPA 
believes  that  this  approach  will  reduce 
implementation  burden  on  POTWs  and 
will  result  in  increased  use  of  water 
conservation  practices  at  the  facilities 
where  POTWs  and  permit  writers  think 
it  is  most  needed.  EPA  believes  that 
MP&M  facilities  that  use  the  best 
pollution  prevention  and  water 
conservation  practices  may  request  that 
the  control  authority  or  permit  writer 
use  mass-based  limits  in  their  permits  or 
other  control  mechanisms.  (See  Section 
XXI.B  for  a  discussion  on  regulatory 
implementation). 
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m.  Scope  of  Proposal  i 

Today's  proposed  effluent  guideline 
applies  to  process  wastewater 
discharges  bom  existing  or  new 
industrial  sites  engaged  in 
manufacturing,  rebuilding,  or 
maintenance  of  metal  parts,  products  or 
machines  to  be  used  in  one  of  the 
bllowing  industrial  sectors: 

•  Aerospace; 
»  Aircraft; 
»  Bus  and  Truck; 
»  Electronic  Equipment; 
»  Hardware; 

•  Household  Equipment; 

►  Instruments; 
»  Job  Shops; 

•  Mobile  Industrial  Equipment; 

►  Motor  Vehicle; 

•  Office  Machine; 

►  Ordnance; 

►  Precious  Metals  and  Jewelry: 

►  Printed  Wiring  Boards; 

•  Railroad; 

•  Ships  and  Boats; 
»  Stationary  Industrial  Equipment; 

and 

•  Miscellaneous  Metal  Products. 
EPA  has  identified  these  eighteen 

industrial  sectors  in  the  MP&M 
category;  these  sectors  manufacture, 
maintain  and  rebuild  metal  products 
under  more  than  200  different  SIC 
codes.  See  Appendix  A  of  today's 
proposed  rule  for  a  description  of 
typical  products  within  these  eighteen 
Kff&M  industrial  sectors.  Although  EPA 
is  using  these  18  industrial  sectors  to 
Igenerally  describe  the  scope  of  today's 
i proposal,  the  Agency  notes  that  it  is  not 
using  these  industrial  sectors  to 
subcategorize  (or  subdivide)  the 
regulations  for  the  industry.  EPA's 
lanalysis  to  date  suggests  that  the 
lindustrial  sectors  do  not  correlate  well 
[with  the  types  of  waste  generated,  and 
Imany  facilities  perform  operations 
icovered  by  multiple  sectors.  Instead, 
JEPA  is  proposing  to  define 
subcategories  based  on  unit  operations 
performed  and  the  nature  of  the  waste 
generated  (see  Section  VI  of  today's 
notice  for  a  discussions  on 
subcategorization  and  subcategory- 
specific  applicability). 
j    EPA  does  not  intend  to  include 
jmaintenance  or  repair  of  metal  parts, 
products,  or  machines  that  occur  only  as 
ancillary  activities  at  facilities  that  it  did 
not  include  in  the  18  industrial  sectors. 
(See  §  438.1(d)).  EPA  believes  that  these 
ancillary  repair  and  maintenance 
activities  would  typically  generate  only 
small  quantities  of  wastewater.  In  most 
cases,  these  periodic  repair  and 
maintenance  activities  at  facilities  not  in 
one  of  the  18  industrial  sectors  would 
comprise  only  a  very  small  portion  of 


the  total  wastewater  flow  at  the  facility. 
The  Agency  believes  local  limits  will  be 
adequate  to  address  these  discharges  for 
indirect  dischargers  and  that  penmt 
writers  can  establish  limits  using  Best 
Professional  Judgement  (BPJ)  to  regulate 
these  ancillary  waste  streams  for  direct 
dischargers.  Permit  writers  should 
consult  the  effluent  limitations 
guidelines  and  standards  for  the 
primary  category  of  such  a  facility  (See 
40  CFR  Chapter'!,  Subchapter  N  for  all 
existing  effluent  limitations  guidelines 
and  standards).  As  an  example,  EPA 
does  not  intend  for  the  MP&M  proposal 
to  include  process  wastewater 
discharges  from  an  on-site  machine  or 
maintenance  shop  at  a  facility  engaged 
in  the  manufactiu^  of  organic  chemicals 
when  the  facility  operates  that  shop  to 
maintain  the  equipment  related  to 
manufacturing  their  products  (i.e., 
organic  chemicals).  As  discussed  above, 
these  wastewaters  can  be  regulated 
through  local  limits  or  through  BPJ 
using  the  Organic  Chemicals,  Plastics, 
and  Synthetic  Fibers  (OCPSF) 
regulations.  Alternatively,  since  aircraft 
is  an  in-scope  MP&M  industrial  sector, 
EPA  is  proposing  to  include  process 
wastewater  discharges  from  activities 
related  to  maintaining  or  repairing 
aircraft  or  other  related  (metal) 
equipment  {e.g.,  deicing  vehicles)  at 
airports. 

EPA  also  intends  to  cover  wastewater 
from  MP&M  operations  related  to 
maintenance  and  repair  of  metal 
products,  parts,  and  machinery  at 
military  installations.  For  example,  this 
proposal  includes  wastewater  generated 
from  the  maintenance  and  repair  of 
aircraft,  cars,  trucks,  buses,  tanks  (or 
other  armor  personnel  carriers),  and 
industrial  equipment — all  of  which  are 
commonly  performed  at  military 
installations. 

Today's  proposal  only  covers  process 
wastewater  generated  at  MP&M 
facilities.  EPA  is  not  covering  non- 
process  wastewater  which  includes 
sanitary  wastewater,  non-contact 
cooling  water,  and  storm  water.  EPA  has 
characterized  typical  MP&M  unit 
operations  as  belonging  to  one  or  more 
of  the  following  types:  Assembly/ 
disassembly;  metal  deposition;  metal 
shaping;  organic  deposition;  printed 
wiring  board;  surface  finishing;  surface 
preparation;  and  dry  dock  operations. 
Typical  imit  operations  at  MP&M 
facilities  include  any  one  or  more  of  the 
following:  abrasive  blasting,  abrasive  jet 
machining,  acid  treatment,  adhesive 
bonding,  alkaline  cleaning  for  removal 
of  oil,  alkaline  treatment,  anodizing, 
aqueous  degreasing,  assembly,  barrel 
finishing,  brazing,  burnishing, 
calibration,  chemical  conversion 


coating,  chemical  milling,  chromate 
conversion  coating,  corrosion 
preventive  coating,  disassembly, 
electrical  discharge  machining, 
electrochemical  machining,  electroless 
plating,  electrolytic  cleaning, 
electroplating,  electron  beam 
machining,  electropolishing,  floor 
cleaning,  grinding,  heat  treating,  hot-dip 
coating,  impact  deformation, 
laminating,  laser  beam  machining, 
machining,  metal  spraying,  painting 
(spray/brush  or  immersion),  photo  resist 
appUcations,  physical  vapor  deposition, 
plating,  plasma  arc  machining, 
polishing,  pressure  deformation, 
rinsing,  salt  bath  descaling,  soldering, 
solvent  degreasing,  sputtering,  stripping 
(paint  or  metallic  coating),  testing, 
thermal  cutting,  thermal  infusion, 
ultrasonic  machining,  vacuum 
metalizing,  washing  finished  product, 
welding,  wet  air  pollution  control,  and 
numerous  sub-operations  within  those 
listed  above.  EPA  notes  that  not  all 
MP&M  unit  operations  generate  process 
wastewater.  In  addition,  many  of  these 
operations  frequently  have  associated 
rinses  that  remove  materials  that 
preceding  processes  deposit  on  the 
surface  of  the  workpiece  and  water- 
discharging  air  pollution  control  devices 
which  become  contaminated  with 
process  contaminants  removed  from  the 
air.  EPA  is  including  both  of  these 
wastewater  flows  under  the  scope  of 
today's  proposed  regulation.  (See 
§  438.2(e)). 

The  Agency  is  also  including  imder 
today's  proposed  regulation  wastewater 
discharges  from  non-contact, 
nondestructive  testing  performed  at 
MP&M  ^iUties.  (See  §  438.2(e)).  A 
common  soiut:e  of  "nondestructive 
testing"  wastewater  is  photographic 
waste  from  nondestructive  X-ray 
examination  of  parts.  The  Agency  is 
proposing  to  cover  this  wastewater 
because  of  the  potential  concentration  of 
silver  in  the  wastewater  discharge. 

EPA  is  not  covering  wastewater 
generated  from  electroplating-tyj)e 
operations  during  semiconductor  wafer 
manufacturing  or  wafer  fabrication 
processes  (i.e.,  tape  automated 
bonding— "TAB"  and  controlled 
collapse  chip  connection — "C-4") 
occurring  in  a  "clean  room" 
environment  because  it  believes  that 
these  operations  are  much  different  than 
the  other  electroplating  operations  that 
EPA  is  covering  by  these  guidelines  and 
do  not  contribute  significant  amounts  of 
pollutants  to  the  wastewater  discharge. 
(See  §  438.1(e)).  The  new  and  emerging 
technologies  involved  in  semiconductor 
wafer  fabrication  add  microscopic 
amounts  of  metal  (usually  copper)  to 
only  selective  portions  of  the  wafer  to 
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enhance  circuitry  and  decrease  wafer 
size.  Other  electroplating  operations 
that  EPA  is  proposing  to  cover  under 
this  guideline  generally  occur  on  a 
larger  scale  and  produce  a  more 
concentrated  metal-bearing  wastewater. 
Moreover,  the  wafer  fabrication 
processes  occur  in  a  clean  room  with  a 
highly-controlled  atmosphere  and  using 
highly-piuified  materials  and 
specialized  tools  that  are  much  different 
from  typical  metal-finishing  equipment. 
These  specialized  tools  and  conditions 
enable  the  manufoctiuer  to  add 
microscopic  levels  (less  than  one 
micron)  of  metal  to  only  one  side  of  the 
wafer,  in  contrast  to  the  non-selective, 
macroscopic  (micron  to  micron-inch) 
plating  used  in  common  metal  finishing. 
Therefore,  EPA  is  proposing  not  to  cover 
wastewater  from  wafer  fabrication 
processes  under  this  rule.  However,  in 
today's  proposal  the  Agency  is  covering 
wastewater  generated  from 
electroplating  during  semiconductor 
final  wafer  assembly.  (See  §  438.1(e)). 

EPA  is  proposing  to  cover  wastewater 
generated  from  washing  vehicles  only 
when  it  occurs  as  a  preparatory  step 
prior  to  performing  an  MP&M  unit 
operation  (e.g.,  prior  to  disassembly  to 
perform  engine  maintenance  or 
rebuilding).  (See  §438. 1(f)).  MP&M 
facilities  may  perform  these  preparatory 
washes  to  remove  oils,  dirt  and  grit 
prior  to  performing  the  maintenance  or 
repair  operations  and  as  a  result  the 
combined  wastewater  contains 
significant  amounts  of  oil  and  grease 
along  with  total  suspended  solids. 
However,  this  proposed  regvdation  does 
not  cover  the  washing  of  cars,  aircraft  or 
other  vehicles  when  it  is  performed  only 
for  aesthetic/cosmetic  purposes  because 
EPA  does  not  expect  these  washes  to 
contain  significant  concentrations  of 
pollutants,  (See  §  438.1(f)). 

EPA  is  also  proposing  to  cover 
wastewater  generated  from  unit 
operations  performed  by  drum 
reconditioners/refurbishers  to  prepare 
drums  for  reuse.  (See  §  438.1(a)).  These 
facilities  perform  operations  on  metal 
drums  such  as  chaining,  caustic 
washing,  acid  cleaning,  acid  etching, 
impact  deformation,  leak  testing, 
corrosion  inhibition,  shot  blasting,  and 
painting.  The  Agency  considers 
facilities  that  perform  these  operations 
as  part  of  the  Stationary  Industrial 
Equipment  sector.  However,  the  Agency 
notes  that  it  is  currently  considering  the 
development  of  an  effluent  guideline  for 
the  driun  reconditioning  industry.  If 
EPA  develops  regulations  for  this  new 
industrial  category,  it  is  possible  that 
the  Agency  would  cover  these  facilities 
imder  that  rule  and  not  under  the 
MP&M  regulation.  EPA  solicits 


comment  on  whether  these  facilities 
would  be  more  appropriately  covered 
under  the  MP&M  rule  or  under  a  new 
industrial  category  for  drum 
reconditioners. 

EPA  did  not  collect  information  with 
respect  to  MP&M  operations  at  gasoline 
service  stations  (SIC  code  5541), 
passenger  car  rental  facilities  (SIC  code 
7514),  or  utility  trailer  and  recreational 
vehicle  rental  facilities  (SIC  code  7519); 
therefore,  this  proposed  regulation  does 
not  cover  process  wastewater  generated 
by  maintenance  and  repair  activities 
when  they  occur  at  gasoline  stations  or 
car  rental  facilities.  (See  §  438.1(g)).  As 
discussed  in  Sections  VI.C  and  XII  of 
this  notice,  EPA  is  proposing  to  exclude 
facilities  in  the  General  Metals  and  Oily 
Waste  subcategories  that  discharge 
MP&M  process  wastewater  below  a 
specified  flow  rate  (one  and  two  million 
gallons  per  year,  respectively).  EPA 
expects  that  many  facilities  that  only 
perform  repair  and  maintenance 
activities  (e.g.,  auto  repair  shops,  light 
aircraft  maintenance)  will  be  excluded 
as  most  will  fit  into  the  applicability  of 
either  the  General  Metals  or  Oily  Waste 
subcategories  and  have  process 
wastewater  discharges  below  the 
subcategory-specific  flow  cutoffs. 

EPA  is  proposing  to  cover  MP&M 
process  wastewater  at  mixed-use 
facilities  [i.e.,  any  mimicipal,  private, 
U.S.  military  or  federal  facility  which 
contains  both  industrial  and 
commercial/administrative  buildings  at 
which  one  or  more  industrial  sites 
conduct  operations  within  the  facility's 
boundaries).  (See  §438.lCh)).  However, 
unlike  the  typical  industrial  facility, 
such  as  an  aircraft  or  electronic 
equipment  manufactiuing  plant  with 
one  primary  manufecturing  activity,  the 
majority  of  military  installations  are 
mixed-use  facilities  and  are  more  like 
mimicipalities  with  several  small 
industries  as  well  as  other  operations 
within  their  boundaries.  Many  of  these 
installations  also  include  a  variety  of 
tenant  activities,  including  contractor 
and  other  Department  of  Defense  federal 
agency  activities.  At  these  mixed-use 
facilities,  EPA  is  proposing  to  cover 
wastewater  from  manufacturing, 
maintenance  and  repair  activities 
performed  on  metal  parts,  products  or 
machines  [e.g.  maintenance  and  repair 
of  vehicles  and  aircraft).  (See 
§  438.1(h)).  EPA  concluded  that  these 
types  of  operations  will  generate 
wastewater  containing  either  high 
metals  content  or  high  oil  and  grease,  or 
both.  EPA  is  not  proposing  to  cover 
wastewater  frtim  other  non-metal  repair, 
maintenance  or  manufacturing 
operations  at  mixed-use  facilities  such 
as  wastewater  from  residential  housing. 


schools,  chvirches,  recreational  parks, 
shopping  centers,  gas  stations,  utility 
plants,  and  hospitals.  The  Agency 
believes  that  wastewater  generated  from 
these  activities  will  not  contain  the 
same  types  and  concentrations  of 
pollutants  (such  as  metals  and  oil  and 
grease)  as  wastewater  from  MP&M 
operations.  Finally,  the  geographic  size 
of  many  military  installations  (for 
example,  over  300  square  miles  at  Fort 
Hood,  TX  and  over  1.1  million  acres  at 
the  China  Lake  Naval  Air  Warfare 
Center,  CA)  makes  it  difficult  to  treat 
them  as  a  single  facility.  Therefore,  EPA 
is  proposing  to  allow  wastewater 
generated  at  different  sites  (individual 
buildings  as  well  as  outdoor  locations 
where  manufacturing,  rebuilding,  or 
maintenance  occur  on  metal  parts, 
products,  or  machines)  within  a  mixed- 
use  facility  to  be  dealt  with  as  separate 
discharges  for  the  piupose  of  applying 
the  appropriate  low  flow  cutoff  (when 
applicable).  EPA  is  proposing  to  allow 
the  control  authority  to  use  its 
discretion  in  determining  which 
wastewater  discharges  can  be 
considered  separate  discharges  for  the 
purposes  of  applying  the  appropriate 
low  flow  cutoff  (when  applicable).  The 
determination  would  likely  be  based  on 
the  degree  of  proximity  between 
industrial  operations  and  a  practical 
application  of  the  reqiiirements  for 
applicable  MP&M  subcategories.  Control 
authorities  (and  permit  writers)  will 
have  to  determine  when  it  is 
appropriate  to  apply  standards  for  more 
than  one  subcategory  to  a  mixed-use 
facility  and  when  to  use  the  combined 
waste  stream  formula  (or  building  block 
approach).  For  example,  a  military 
installation  that  generates  wastewater 
from  vehicle  maintenance  operations 
that  is  treated  in  a  separate  wastewater 
system  than  wastewater  generated  from 
its  metal  finishing  operations  could  be 
covered  by  both  the  Oily  Wastes 
subcategory  for  its  vehicle  maintenance 
operations  and  by  the  General  Metals 
subcategory  for  it  surface  finishing 
operations.  (See  Section  VI  for  a 
discussion  of  subcategorization  and 
subcategory-specific  applicability). 

EPA  seeks  information  from  other 
facilities  that  believe  they  would  fall 
within  this  mixed-use  facility  category. 
In  addition,  EPA  seeks  comments  on  the 
choice  to  allow  control  authorities  to 
make  a  determination  concerning 
applying  the  low  flow  cutoffs  to 
separate  discharges  and  the  factors  for 
making  such  a  decision  as  well  as 
alternative  ways  to  divide  a  mixed-use 
facility. 

See  Section  II.B  for  a  discussion  on 
the  applicability  of  today's  proposed 
rule  with  respect  to  the  thirteen  existing 
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metals-related  effluent  limitations 
guidelines  and  standards  regulations. 

IV.  Industry  Description 

As  described  in  Section  III,  the  MP&M 
industry  is  comprised  of  facilities  that 
manufacture,  rebuild,  or  maintain  metal 
parts,  products  or  machines  to  be  used 
in  one  of  18  industrial  sectors.  Based  on 
results  of  the  MP&M  survey  database, 
there  are  an  estimated  89,000  MP&M 
sites.  Based  on  detailed  survey  results, 
an  estimated  63,000  MP&M  sites 
discharge  process  water.  Of  the  facilities 
discharging  process  wastewater,  EPA 
estimates  that  93  percent  are  indirect 
dischargers  and  7  percent  are  direct 
dischargers.  The  Agency  estimates  that 
there  are  approximately  26,000  facilities 
that  fall  into  one  of  three  zero  discharge 
categories:  zero  discharge,  non-water- 
using,  or  contract  haulers. 

MP&M  water-discharging  sites  range 
in  size  from  less  than  10  employees  to 
sites  with  tens  of  thousands  of 
employees  and  from  wastewater 
discharge  flow  rates  of  less  than  100 
gallons  per  year  to  wastewater  discharge 
flow  rates  exceeding  100  million  gallons 
per  year.  Of  water  discharging  facilities, 
approximately  98  percent  of  MP&M 
sites  have  500  or  fewer  employees  and 
approximately  78  percent  of  MP&M 
sites  have  100  or  fewer  employees.  EPA 
estimates  that  facilities  with  less  than 
100  employees  discharge  approximately 
1 1  percent  of  the  total  annual 
wastewater  discharged  by  the  MP&M 


industry  and  that  facilities  having 
between  100  and  500  employees 
discharge  approximately  50%  of  the 
industry  total  flow.  Facilities  with 
greater  than  500  employees  discharge  39 
percent  of  the  industry  total. 

MP&M  facilities  are  located 
throughout  the  United  States.  The 
Agency  received  survey  data  from  every 
EPA  region  and  48  separate  states.  EPA 
estimates  that  the  largest  concentrations 
of  MP&M  facilities  are  located  in  EPA 
Regions  Iff  (MD,  PA,  VA,  WV),  V  (XL,  IN, 
MI,  MN,  OH,  WI),  and  DC  (AZ,  CA,  HI). 
In  addition  EPA  estimates  the  seven 
states  with  the  largest  concentrations  of 
MP&M  facilities  are:  California  (25 
percent),  Pennsylvania  (23  percent), 
Virginia  (11  percent),  Ohio  (5  percent), 
Colorado  (4  percent),  Texas  (3  percent), 
and  Indiana  (2  percent). 

EPA  estimates  that  approximately  3 
percent  of  the  industry  (water 
dischargers  and  zero  dischargers) 
generates  annual  revenues  less  than 
$100,000,  approximately  41  percent 
generate  annual  revenues  between 
$100,000  and  $500,000,  approximately  5 
percent  generate  annual  revenues 
between  $500,000  and  $1,500,000,  and 
approximately  33  percent  generate  over 
$5,000,000  annual  revenues.  The 
Agency  notes  that  facilities  with  annual 
revenues  greater  than  $5,000,000 
discharge  approximately  73  percent  of 
the  total  wastewater  discharged  by  the 
industry. 


Although  facilities  in  the  MP&M 
industry  produce  a  wide  range  of 
products,  the  operations  performed  can 
be  described  by  two  types  of  activities: 
manufacturing,  and  rebuilding/ 
maintenance.  Manufacturing  is  the 
series  of  unit  operations  necessary  to 
produce  metal  products,  and  is 
generally  performed  in  a  production 
environment.  Rebuilding/maintenance 
is  the  series  of  unit  operations  necessary 
to  disassemble  used  metal  products  into 
components,  replace  the  components  or 
subassemblies  or  restore  them  to 
original  function,  and  reassemble  the 
metal  product.  These  operations  are 
intended  to  keep  metal  products  in 
operating  condition  and  can  be 
performed  in  either  a  production  or  a 
non-production  enviroiunent. 

Table  FV-l,  below,  summarizes  the 
estimated  niunber  of  MP&M  sites  (water 
dischargers  and  zero  dischargers)  and 
total  discharge  flow  (prior  to 
implementation  of  the  proposed  rule)  by 
activity  or  activity  combination.  The 
largest  number  of  sites,  approximately 
44,000,  perform  "rebuilding/ 
maintenance  only"  and  accotuit  for 
approximately  9  percent  of  the  total 
estimated  discharge  flow  for  the 
industry.  "Manufacturing  only" 
represents  the  next  largest  number  of 
facilities  (27,000)  and  represents  the 
largest  percentage  of  the  total  estimated 
discharge  flow  for  the  industry  (75.2 
percent). 


Table  IV-1.— MP&M  Sites*  and  Total  Discharge  Flow  by  Activity  Combination 


Activity 


Estimated 
number  of 

water 
discharging 
MP&M  sites 


Total  esti- 
mated dis- 
charge flow 
(million  gal/yr) 


discharging     '  ^°^^  dtscharge 
MP&M  sites 


flow 


Manufactuhng,  Rebuilding/Maintenance 

Manufacturing  Only 

Rebuilding/Maintenance  Only 

Unknown/others  


Total' 


7,400 
27,000 
44.000 
10.500 


11.200 

91,700 

11.100 

8.100 


8.3 
30.4 
49.5 
11.8 


9.1 

75.2 

9.1 

6.6 


89.000 


122.000 


100.0 


100.0 


•This  table  includes  all  MP&M  sites,  for  a  presentation  of  this  distribution  for  water  discharging  sites  only,  see  the  Technical  Development  Doc- 
ument for  today's  proposal. 
**  Totals  may  not  add  due  to  rounding. 


Of  the  26,000  sites  that  achieve  zero 
discharge  of  process  wastewater,  many 
use  but  do  not  discharge  process  water. 
Based  on  information  from  the  MP&M 
Detailed  Surveys,  site  visits,  and 
technical  literature  (see  Section  V  for  a 
discussion  of  the  data  collection 
activities),  these  sites  achieve  zero 
discharge  of  process  wastewater  in  one 
or  more  of  the  following  ways: 

•  Sites  contract  haul  for  off-site 
disposal  all  process  wastewater 
generated  on  site; 


•  Sites  discharge  process  wastewater 
to  either  on-site  septic  systems  or  deep- 
well  injection  systems; 

•  Sites  perform  end-of-pipe  treatment 
and  reuse  all  process  wastewater 
generated  on  site; 

•  Sites  perform  either  in-process  or 
end-of-pipe  evaporation  to  eliminate 
wastewater  discharges;  or 

•  Sites  perform  in-process 
recirculation  and  recycling  to  eliminate 
wastewater  discharges. 


EPA's  Underground  Injection  Control 
(UIC)  Program,  authorized  by  the  Safe 
Drinking  Water  Act,  regulates  shallow 
on-site  systems  and  deep  wells  that 
discharge  fluids  or  wastewater  into  the 
subsurface  and  thus  may  endanger 
underground  sources  of  drinking  water. 

If  a  lacility  disposes  any  wastewater 
(other  than  solely  sanitary  waste)  into  a 
shallow  disposal  system  [e.g.,  septic 
system  or  a  floor  drain  cormected  to  a 
dry  well)  that  well  is  covered  by  the  UIC 
program,  ff  you  think  you  have  a  UIC 
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disposal  well  on  your  facility,  you 
should  contact  your  State  UIC  Program 
authority  to  determine  youi  compliance 
status. 

EPA  published  the  Class  V  Rule  in  the 
Federal  Register  on  December  7, 1999 
(64  FR  68545).  which  affected  facilities 
using  on  site  systems  to  dispose  waste 
associated  with  motor  vehicle  service 
and  repair  in  state-designated 
groundwater  protection  areas.  The  EPA 
is  scheduled  to  develop  additional 
requirements  for  other  Class  V  wells 
that  receive  endangering  waste.  Contact 
your  State  UIC  Program  for  more 
information  on  these  developing 
regidations. 

V.  Summary  of  Data  CoUection 
Activities 

A.  Existing  Data  Sources 

While  developing  today's  proposal, 
EPA  reviewed  data  from  other  metals 
industry  effluent  guidelines,  the 
National  Risk  Management  Research 
Laboratory  (NRMRL)  treatability 
database,  the  50  POTW  Study,  the 
Domestic  Sewage  Study,  and  the  Toxics 
Release  Inventory  (TRI). 

For  the  MPStM  technology 
effectiveness  assessment  effort,  EPA 
reviewed  sampling  data  collected  to 
characterize  treatment  systems  for  the 
development  of  effluent  guidelines  for 
other  metals  industries  (see  Section  II.B 
for  a  discussion  on  other  metals 
industry  effluent  guidelines).  For 
several  previous  effluent  guidelines, 
EPA  used  treatment  data  bom  metals 
industries  to  develop  the  Combined 
Metals  Database  (CMDB),  which  served 
as  the  basis  for  developing  limits  for 
these  industries.  EPA  also  developed  a 
separate  database  used  as  the  basis  for 
limits  for  the  Metal  Finishing  category. 
EPA  used  the  CMDB  and  Metal 
Finishing  data  as  a  guide  in  identifying 
well-designed  and  well-operated  MPfitM 
treatment  systems.  EPA  did  not  use 
these  data  in  developing  the  MP&M 
technology  effectiveness  concentrations, 
since  the  Agency  collected  sufficient 
data  from  MP&M  sites  to  develop 
technology  effectiveness  concentrations. 

EPA  also  reviewed  the  Technical 
Development  Documents  (TDDsl, 
sampling  episode  reports,  and 
supporting  record  materials  for  the  other 
metals  industries'  rulemakings  to 
identify  available  data.  EPA  used  these 
data  for  the  preliminary  assessment  of 
the  MP&M  industry,  but  did  not  use 
these  data  for  estimating  MP&M 
pollutant  loadings  because  EPA 
obtained  sufficient  data  for  the  MP&M 
sampling  program  to  characterize  the 
MP&M  imit  operations. 


EPA's  National  Risk  Management 
Research  Laboratory  (NRMRL) 
developed  a  treatability  database 
(formerly  called  the  Risk  Reduction 
Engineering  Laboratory  (RREL) 
database)  to  provide  data  on  the  removal 
and  destruction  of  chemicals  in  various 
types  of  media,  including  water,  soil, 
debris,  sludge,  and  sediment.  This 
database  contains  treatability  data  bom 
POTWs  and  industrial  facilities  for 
various  pollutants.  The  database 
includes  physical  and  chemical  data  for 
each  pollutant,  the  types  of  treatment 
used  to  treat  the  specific  pollutants,  the 
types  of  wastewater  treated,  the  size  of 
the  POTW  or  industrial  site,  and  the 
treatment  concentrations  achieved.  EPA 
used  this  database  as  one  means  to 
assess  removal  of  MP&M  pollutants  of 
concern  by  POTWs. 

In  September  1982,  EPA  published 
the  Fate  of  Priority  Pollutants  in 
Publicly  Owned  Treatment  Works, 
referred  to  as  the  50  POTW  Study.  The 
purpose  of  this  study  was  to  generate, 
compile,  and  report  data  on  &e 
occurrence  and  fate  of  the  129  priority 
pollutants  in  50  POTWs.  The  report 
presents  all  of  the  data  collected,  the 
results  of  preliminary  evaluations  of 
these  data,  and  the  results  of 
calcidations  to  determine  the  quantity  of 
priority  pollutants  in  the  influent  to 
POTWs:  discharged  from  the  POTWs;  in 
the  effluent  from  intermediate  process 
streams;  and  in  the  POTW  sludge 
streams.  EPA  used  the  data  from  this 
study  as  one  means  to  assess  removal  by 
POTWs  of  MP&M  pollutants  of  concern 
(see  Section  Xn.A  for  additional 
discussion  on  the  use  of  the  50  POTW 
Study). 

In  February  1986,  EPA  issued  the 
"Report  to  Congress  on  the  Discharge  of 
Hazardous  Wastes  to  Publicly  Owned 
Treatment  Works",  referred  to  as  the 
Domestic  Sewage  Study  (DSS).  This 
report,  which  was  based  in  part  on  the 
50  POTW  Study,  revealed  a  significant 
number  of  sites  discharging  pollutants 
to  POTWs,  which  are  a  threat  to  the 
treatment  capability  of  the  POTW. 
These  pollutants  were  not  regulated  by 
national  categorical  pretreatment 
standards  at  that  time.  EPA  used  the 
information  in  the  DSS  in  developing 
the  Preliminary  Data  Siunmary  (PDS)  for 
the  MP&M  category  (October  1989). 

The  Toxics  Release  Inventory  ("TRI) 
database  contains  specific  toxic 
chemical  release  and  transfer 
information  bom  manufacturing 
facilities  throughout  the  United  States. 
EPA  considered  using  the  TRI  database 
in  developing  the  MP&M  effluent 
guidelines.  However,  EPA  did  not  use 
TRI  data  on  wastewater  discharges  from 
MP&M  sites  because  sufficient  data 


were  not  available  for  effluent 
guidelines  development.  For  example, 
in  developing  the  MP&M  effluent 
guidelines,  EPA  uses  wastewater 
influent  concentrations  to  characterize  a 
facility's  wastewater  and  to  calculate 
treatment  efficiency  (j.e.,  percent 
removal  across  the  treatment  system). 
TRI  does  not  provide  concentrations  for 
the  influent  to  a  facility's  treatment 
system.  EPA  also  did  not  use  the  data 
on  wastewater  discharge  because  m£iny 
MP&M  sites  do  not  meet  the  reporting 
thresholds  for  the  TRI  database. 

B.  Survey  Questionnaires 

As  discussed  in  Section  II.C,  EPA 
originally  intended  to  propose  the 
MP&M  rulemaking  in  two  phases. 
Therefore,  EPA's  data  collection  efforts, 
particularly  the  use  of  survey 
questionnaires,  was  handled  in  two 
phases  to  collect  data  from  the  relevant 
industrial  sectors.  EPA  distributed  two 
screener  and  six  detailed  questionnaires 
(siuveys)  between  1989  and  1996.  For  a 
list  of  surveys  by  distribution  date,  see 
the  Technical  Development  Document 
for  today's  proposed  rule. 

1.  Screener  Surveys 

EPA  developed  and  distributed  two 
screener  surveys.  In  1990,  EPA 
distributed  8,342  screener  surveys  to 
sites  believed  to  be  engaged  in  the 
original  seven  Phase  I  MP&M  sectors.  In 
1996,  EPA  distributed  5,325  screener 
surveys  to  sites  believed  to  be  engaged 
in  the  eleven  Phase  n  MP&M  sectors. 
The  purpose  of  the  screener  surveys  was 
to  identify  sites  to  receive  the  more 
detailed  follow-up  siuveys  and  to  make 
a  preliminary  assessment  of  the  MP&M 
industry. 

In  each  case,  EPA  identified  the  SIC 
codes  applicable  to  the  respective 
MP&M  sectors  and  then  calciUated  the 
number  of  sites  to  receive  the  screener 
within  each  SIC  code  by  a  coefficient  of 
variation  (CV)  minimization  procedure 
(see  the  respective  Database  Summary 
Reports  for  the  screener  surveys  in  the 
public  record  for  a  detailed  discussion 
of  the  CV  procedure).  Based  on  the 
number  of  sites-  selected  within  each  SIC 
code,  the  Agency  purchased  a  list  of 
randomly  selected  names  and  addresses 
from  Dun  &  Bradstreet.  This  list 
included  twice  the  number  of  sites 
specified  by  the  CV  minimization 
procediu-e  for  each  SIC  code.  Dun  & 
Bradstreet  randomly  selected  the 
requested  number  of  sites  from  the  Dun 
&  Bradstreet  database  for  each  SIC  code. 
From  this  list  of  potential  recipient 
sites,  the  Agency  randomly  selected 
sites  to  receive  die  screener  surveys.  For 
a  more  detailed  discussion  on  the 
screener  surveys,  see  the  Technical 
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Development  Document  for  today's 
proposed  rule. 

EPA  also  sent  the  1996  screener 
survey  to  1,750  randomly  selected  sites 
in  Ohio  for  the  purpose  of  collecting 
information  for  an  environmental 
benefits  study.  (See  Section  XX.F  or  the 
Economic,  Environmental,  and  Benefits 
Analysis  for  today's  proposed  rule  for  a 
detailed  discussion  of  EPA's  Ohio 
Benefits  Case  Study). 

2.  Industrial  Detailed  Surveys 

Based  on  responses  to  the  1990 
screener,  EPA  sent  a  more  detailed 
survey  to  a  select  group  of  water-using 
MP&M  sites.  The  Agency  designed  this 
survey  to  collect  detailed  technical  and 
financial  information.  EPA  selected 
1,020  detailed  survey  recipients  from 
the  following  three  ^oups  of  sites: 

•  Water-dischargmg  1989  screener 
respondents  (860  sites); 

•  Water-using  1989  screener 
respondents  that  did  not  discharge 
process  water  (74  sites);  and 

•  Water-discharging  sites  from  well- 
known  MP&M  companies  that  did  not 
receive  the  1989  screener  (86  sites). 

EPA  used  information  from  the  first 
two  groups  of  survey  recipients  to 
develop  pollutant  loadings  and 
reductions  and  to  develop  compliance 
cost  estimates.  Because  ^A  did  not 
randomly  select  the  third  group  of 
recipients,  EPA  did  not  use  the  data  to 
develop  national  estimates. 

In  an  effort  to  reduce  burden  on 
survey  recipients  for  the  second  phase 
of  the  data  collection  effort,  EPA 
developed  two  similar  detailed  surveys. 
Based  on  the  development  of  the  1995 
MP&M  proposal,  EPA  chose  to  collect 
more  detailed  information  from  sites 
with  annual  process  wastewater 
discharges  greater  than  one  million 
gallons  per  year  (1  MGY).  EPA  sent  the 
"long"  detailed  survey  to  all  353  1996 
screener  respondents  who  indicated 
they  discharged  one  million  or  more 
gallons  of  MP&M  process  wastewater 
annually  and  performed  MP&M 
operations.  The  Agency  sent  the  "short" 
detailed  survey  to  101  randomly 
selected  1996  screener  respondents  who 
indicated  they  discharged  less  than  one 
million  gallons  of  MP&M  process 
wastewater  annually  and  performed 
MP&M  operations. 

The  detailed  surveys  collected 
information  to  identify  the  site  location 
and  contact  person,  number  of 
employees,  facility  age,  process 
wastewater  discharge  status  and 
destination,  and  wastewater  discharge 
permits  and  permitting  authority  as  well 
as  general  information  about  metal  types 
processed,  MP&M  products  and 
production  levels,  water  use  for  unit 


operations,  and  wastewater  discharge 
fitjm  unit  operations.  EPA  used  the 
process  information  to  evaluate  water 
use  and  discharge  practices  and  sources 
of  pollutants  for  each  MP&M  unit 
operation.  EPA  also  requested  detailed 
information  on  MP&M  wet  unit 
operations,  pollution  prevention 
practices,  wastewater  treatment 
technologies,  costs  for  water  use  and 
wastewater  treatment  systems,  and 
wastewater/sludge  disposal  costs.  EPA 
also  requested  each  site  to  provide  block 
diagrams  of  the  production  process  and 
the  wastewater  treatment  system.  The 
unit  operation  information  included: 
metal  types  processed,  production  rate, 
operating  schedide,  chemical  additives, 
volume  and  destination  of  process 
wastewater  and  rinse  waters,  in-process 
pollution  prevention  technologies,  and 
in-process  flow  control  technologies. 
The  information  EPA  requested  for  each 
wastewater  treatment  unit  included: 
operating  flow  rate,  design  capacity, 
operating  time,  chemical  additives,  and 
unit  operations  discharging  to  each 
treatment  unit.  In  addition,  EPA  asked 
each  site  to  provide  the  type  of  MP&M 
wastewater  sampling  data  collected. 
EPA  used  these  data  to  characterize  the 
industry,  to  perform  subcategorization 
analyses,  to  identify  best  management 
practices,  to  evaluate  performance  of  the 
treatment  technology  for  inclusion  in 
the  regulatory  options,  and  to  develop 
regidatory  compliance  cost  estimates. 

EPA  also  collected  detailed  financial 
and  economic  information  about  the  site 
or  the  company  owning  the  site.  In 
addition,  the  1996  long  detailed 
questionnaire  included  a  section  that 
requested  supplemental  information  on 
other  MP&M  facilities  owned  by  the 
company.  EPA  included  this  volimtary 
section  to  measure  the  combined  impact 
of  proposed  MP&M  effluent  guidelines 
on  companies  with  multiple  MP&M 
facilities  that  discharge  process 
wastewater.  This  section  requested  the 
same  information  collected  in  the  1996 
MP&M  screener  survey.  Responses  to 
questions  in  this  section  provided  the 
size,  industrial  sector,  revenue,  uiut 
operations,  and  water  usage  of  the 
company's  other  MP&M  facilities. 

The  1996  short  survey  included  the 
identical  general  site  and  process 
information  and  economic  information 
collected  in  the  long  detailed  survey. 
However,  to  minimize  the  burden  on 
facilities  discharging  less  than  one 
million  gallons  of  process  wastewater, 
EPA  did  not  require  these  facilities  to 
provide  the  detailed  information  on 
MP&M  unit  operations  or  treatment 
technologies  that  the  Agency  requested 
in  the  long  survey.  For  a  question-by- 
question  comparison  of  the  short  and 


long  1996  detailed  surveys,  see  the 
Technical  Development  Document  for 
today's  proposed  rule. 

Finally,  EPA  developed  a  detailed 
survey,  imder  a  separate  rulemaking 
effort,  to  collect  detailed  information 
from  facilities  that  are  currenUy  covered 
by  the  fron  and  Steel  Manufacturing 
effluent  guidelines.  Following  field 
sampling  of  iron  and  steel  sites  and 
review  of  the  completed  industry 
surveys,  EPA  decided  that  some  iron 
and  steel  operations  woidd  be  more 
appropriately  covered  by  the  MP&M 
rule  because  they  were  more  like  MP&M 
operations  (see  Section  VI.C.5  for  a 
discussion  on  the  Steel  Forming  & 
Finishing  subcategory).  Based  on  EPA's 
decision  regarding  these  operations,  the 
Agency  coded  and  entered  process 
information  bom  47  iron  and  steel 
surveys  into  the  MP&M  costing  input 
database. 

3.  Municipality  Survey 

EPA  distributed  the  municipality 
surveys  in  1996  to  city  and  county 
facilities  that  might  operate  MP&M 
facilities.  The  Agency  designed  this 
survey  to  measure  the  impact  of  this 
rule  on  municipalities  and  other 
government  entities  that  perform 
maintenance  and  rebuilding  operations 
on  MP&M  products  {e.g..  bus  and  truck, 
automobiles). 

The  Agency  sent  the  municipality 
survey  to  150  city  and  county  facilities 
randomly  selected  from  the 
Municipality  Year  Book-1 995  based  on 
population  and  geographic  location. 
EPA  allocated  sixty  percent  of  the 
sample  to  municipalities  and  40  percent 
to  coimties.  The  60/40  distribution  was 
approximately  proportional  to  their 
aggregate  popidations  in  the  frame.  EPA 
divided  the  municipality  sample  and 
the  county  sample  into  three  size 
groupings  as  measured  by  population. 
For  municipalities,  the  population 
groupings  were:  less  than  10,000 
residents,  10,000-50.000  residents,  and 
50,000  or  more  residents.  For  counties, 
the  population  groupings  were:  less 
than  SOfoOO  residents,  50,000-150,000 
residents,  and  150,000  or  more 
residents.  The  geographic  stratification 
conformed  to  the  Census  definitions  of 
Northeast,  North  Central,  South,  Pacific, 
and  Mountain  states.  The  technical 
questions  in  the  Municipality  Survey 
were  basically  identical  to  the  1996 
short  detailed  survey;  however,  EPA 
adapted  the  financial  and  economic 
questions  so  that  they  were  appropriate 
for  these  facilities. 
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4.  Federal  Facilities  Survey 

In  April  1998.  EPA  distributed  the 
federal  facilities  detailed  svuvey  to  the 
following  federal  agencies: 

•  Department  of  Energy; 

•  Department  of  Defense; 

•  National  Aeronautics  and  Space 
Administration  (NASA); 

•  Department  of  Transportation 
(including  the  United  States  Coast 
Guard): 

•  Department  of  the  Interior; 

•  Department  of  Agriculture;  and 

•  United  States  Postal  Service. 
EPA  designed  this  survey  to  assess  the 
impact  of  the  MP&M  effluent  limitations 
guidelines  and  standards  on  federal 
agencies  that  operate  MP&M  facilities. 
EPA  distributed  the  survey  to  federal 
agencies  likely  to  perform  industrial 
operations  on  metal  products  or 
machines.  The  Agency  requested  that 
the  representatives  of  the  seven  listed 
feder^  agencies  voluntarily  distribute 
copies  of  the  survey  to  sites  they 
believed  performed  MP&M  operations. 
The  information  collected  in  the  1996 
federal  survey  was  identical  to  the  long 
survey.  After  engineering  review  and  • 
coding,  EPA  entered  data  from  44 
federal  surveys  into  the  database. 
Because  EPA  did  not  randomly  select 
the  survey  recipients,  data  from  these 
questionnaires  was  not  used  to  develop 
national  estimates. 

5.  POTW  Survey 

EPA  distributed  the  Publicly  Owned 
Treatment  Worits  (POTW)  survey  in 
November  1997.  The  Agency  designed 
this  survey  to  estimate  benefits 
associated  with  implementation  of  the 
MP&M  regulations  and  to  estimate 
possible  costs  and  burden  that  POTWs 
might  incur  in  writing  MP&M  permits  or 
other  control  mechanisms.  The  Agency 
sent  the  POTW  survey  to  150  POTWs 
with  flow  rates  greater  than  0.50  million 
gallons  per  day.  EPA  randomly  selected 
the  recipients  from  the  1992  Needs 
Survey  Review,  Update,  and  Query 
System  Database  (RUQus).  The  Agency 
divided  the  POTW  sample  into  two 
strata  by  daily  flow  rates:  0.50  to  2.50 
million  gallons,  and  2.50  million  gallons 
or  more. 

In  addition  to  the  total  volume  of 
wastewater  treated  at  the  site,  the  POTW 
survey  requested  the  number  of 
industrial  permits  written,  the  cost  to 
write  the  permits,  the  permitting  fee 
structure,  the  percentage  of  industrial 
dischargers  covered  by  National 
Categorical  Standards  (i.e.,  effluent 
guidelines),  and  the  percentage  of 
permits  requiring  expensive 
administrative  activities.  EPA  used  this 
information  to  estimate  administrative 


burden  and  costs.  In  addition,  EPA 
requested  information  on  the  use  or 
disposal  of  sewage  sludge  generated  by 
the  POTW.  The  Agency  OEdy  required 
POTWs  that  received  discharges  from  an 
MP&M  facility  to  complete  those 
questions.  The  sewage  sludge 
information  requested  included  the 
amoimt  generated,  use  or  disposal 
method,  metal  levels,  use  or  disposal 
costs,  and  the  percentage  of  metal 
loadings  bom  MP&M  facilities.  The 
Agency  used  this  information  to  assess 
the  potential  changes  in  sludge  handling 
resulting  from  the  MP&M  rule  and  to 
estimate  economic  benefits  to  the  POTW 
(See  Section  XIX.B.2  for  a  discussion  of 
the  results  of  the  POTW  survey.) 

C.  Wastewater  Sampling  and  Site  Visits 

The  Agency  visited  201  MP&M  sites 
to  collect  information  about  MP&M  unit 
operations,  water  use  practices, 
pollution  prevention  and  treatment 
technologies,  and  waste  disposal 
methods,  and  to  evaluate  sites  for 
potential  inclusion  in  the  MP&M 
sampling  program  (described  below).  In 
general,  the  Agency  visited  sites  to 
encompass  the  range  of  sectors,  unit 
operations,  and  wastewater  treatment 
technologies  within  the  MP&M 
industry. 

The  Agency  based  site  selection  on 
information  contained  in  the  MP&M 
screener  and  detailed  surveys.  The 
Agency  also  contacted  i-egional  EPA 
personnel,  state  environmental  agency 
persoimel,  and  local  pretreatment 
coordinators  to  identify  MP&M  sites 
believed  to  be  operating  in-process 
source  reduction  and  recycling 
technologies  or  end-of-pipe  wastewater 
treatment  technologies.  The  Agency  also 
attempted  to  visit  sites  of  various  sizes. 
EPA  visited  sites  with  wastewater  flows 
ranging  from  less  than  200  gallons  per 
day  to  more  than  1,000,000  gallons  per 
day.  Site-specific  selection  criteria  are 
discussed  in  site  visit  reports  (SVRs) 
prepared  for  each  site  visited  by  EPA. 

In  addition  to  performing  site  visits, 
EPA  conducted  wastewater  sampling 
episodes  at  72  sites  to  obtain  data  on  the 
characteristics  of  MP&M  wastewater  and 
solid  wastes,  and  to  assess  the 
following:  The  loading  of  pollutants  to 
surface  waters  and  POTWs  from  MP&M 
sites;  the  effectiveness  of  technologies 
designed  to  reduce  and  remove 
pollutants  from  MP&M  wastewater; 
design  and  operational  parameters;  and 
the  variation  of  MP&M  wastewater 
characteristics  across  unit  operations, 
metal  types  processed  in  each  unit 
operation,  and  sectors. 

The  Agency  used  information 
collected  during  MP&M  site  visits  to 
identify  candidate  sites  for  sampling. 


The  Agency  used  the  following  general 
criteria  to  select  sites  for  sampling: 

•  The  site  performed  MP&M  unit 
operations  EPA  was  evaluating  for 
development  of  the  MP&M  regulation; 

•  The  site  processed  metals  through 
MP&M  unit  operations  for  which  the 
metal  type/unit  operation  combination 
needed  to  be  characterized  for  the 
sampling  database; 

•  The  site  performed  in-process 
source  reduction,  recycling,  or  end-of- 
pipe  treatment  technologies  that  EPA 
was  evaluating  for  technology  option 
development;  and 

•  The  site  performed  unit  operations 
in  a  sector  that  EPA  was  evaluating  for 
development  of  the  MP&M  regidation. 
The  Agency  also  attempted  to  sample  at 
sites  of  various  sizes.  EPA  sampled  at 
sites  with  wastewater  flows  ranging 
from  less  than  200  gallons  per  day  to 
more  than  1,000,000  gallons  per  day. 

In  addition,  EPA  worked  with  several 
stakeholders  to  collect  site  visit  and 
sampling  data  from  MP&M  facilities. 
Following  the  1995  proposal  of  the 
Phase  I  MP&M  rule,  the  Association  of 
American  Railroads  (AAR),  the 
Hampton  Roads  Sanitation  District 
(HRSD),  and  the  Los  Angeles  Coimty 
Sanitation  Districts  (LACSD)  proposed 
potential  sampling  sites  to  the  Agency, 
and  EPA  visited  these  sites  to  identify 
candidates  for  sampling.  After 
conducting  site  visits,  EPA  selected  five 
sites  for  sampling  episodes  to 
characterize  end-of-pipe  treatment 
technologies  in  metal  finishing  and 
aircraft  parts  job  shops  and  the  railroad 
and  shipbuilding  industrial  sect(»s.  EPA 
prepared  detailed  sampling  plans  based 
on  the  information  collected  during  the 
five  site  visits,  and  supported  AAR, 
HRSD  and  LACSD  sampling  episodes 
for  the  collection  of  wastewater 
samples,  and  EPA  prepared  the 
sampling  episode  reports. 

The  Agency  collected  the  following 
types  of  information  dvuing  each 
sampling  episode: 

•  Dates  and  times  of  sample 
collection; 

•  Flow  data  corresponding  to  each 
sample; 

•  Production  data  corresponding  to 
each  sample  of  wastewater  from  MP&M 
unit  operations;  \ 

•  Design  and  operating  parameters  for 
source  reduction,  recycling,  and 
treatment  technologies  characterized 
during  sampling; 

•  Information  about  site  operations 
that  had  changed  since  the  site  visit  or 
that  were  not  included  in  the  SVR;  and 

•  Temperature  and  pH  of  the  sampled 
wastestreams. 

EPA  documented  all  data  collected 
during  sampling  episodes  in  the 
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sampling  episode  report  (SER)  for  each 
sampled  site  which  are  located  in  the 
MP&M  Administrative  Record.  Non- 
confidential information  from  these 
reports  is  available  in  the  public  record 
for  this  proposal.  For  detailed 
information  on  sampling  and 
preservation  procedures,  analytical 
methods,  and  quality  assurance/quality 
control  procediues  see  the  Technical 
Development  Docimaent  for  today's 
proposed  rule. 

D.  Industry  Submitted  Data 

EPA  evaluated  other  industry  data  in 
developing  the  MP&M  effluent 
guidelines.  The  data  sources  reviewed 
include:  public  comments  to  the  1995 
MP&M  Phase  I  proposed  rule;  the  Metal 
Finishing  F006  Benchmark  Study 
(September  1998);  data  supporting  the 
180-Day  Accumulation  Time  Under 
RCRA  for  Waste  Water  Treatment 
Sludges  From  the  Metal  Finishing 
Industry  Final  Rule  (65  FR  12377. 
March  8,  2000);  data  provided  by  the 
Aluminum  Anodizing  Council  (AAC), 
the  American  Wire  Producers 
Association  (AWPA),  and  the  Aerospace 
Association;  data  and  storm  water 
pollution  prevention  plans  provided  by 
several  shipbuilding  sites,  and  data  from 
periodic  compliance  monitoring 
reports/discharge  monitoring  reports  for 
several  sites  that  were  part  of  EPA's 
wastewater  sampling  program.  Data 
submitted  vdth  the  MP&M  Phase  I 
comments  did  not  include  the  quality 
control  data  required  to  verify  the 
accuracy  of  sample  analyses  and, 
therefore,  EPA  did  not  use  the  data. 
These  data  sources  are  located  in  the 
MP&M  Administrative  Record.  Non- 
confidential information  is  available  in 
the  public  record  for  this  proposal. 

E.  Summary  of  Public  Participation 

EPA  has  met  regularly  with  industry 
trade  associations  and  their  members  at 
various  association  annual  meetings  and 
conferences.  There  are  over  20'trade 
associations  that  represent  facilities  that 
were  part  of  the  initial  scope  of  the 
MP&M  proposed  rule.  These  trade 
associations  have  formed  an  informal 
coalition  (referred  to  as  the  "MP&M" 
coalition)  that  coordinates  regular 
meetings  with  representatives  from  the 
various  affected  industries.  In  the  past 
year,  EPA  has  also  participated  in 
several  of  the  Small  Business 
Administration's  "Small  Business 
Roundtable"  meetings. 

As  discussed  in  detail  in  Section 
XXn.C,  EPA  conducted  outreach  and 
convened  a  Small  Business  Advocacy 
Review  Panel.  For  this  proposed  rule, 
the  smaU  entity  representatives 
included  nine  small  MP&M  facility 


owner/operators,  one  small 
municipality,  and  the  following  six 
trade  associations  representing  different 
sectors  of  the  industry:  National 
Association  of  Metal  Finishers  (NAMF)/ 
Association  of  Electroplaters  and 
Surface  Finishers  (AESF)/MP&M 
Coalition;  the  Association  Connecting 
Electronics  Industries  (also  known  as 
IPC);  Porcelain  Enamel  Institute; 
American.  Association  of  Shortline 
Railroads  (ASLRA);  Electronics  Industry 
Association  (ELA);  and  the  American 
Wire  Producers  Association  (AWPA). 

Because  many  facilities  affected  by 
this  proposal  are  indirect  dischargers, 
the  Agency  also  conducted  outreach  to 
publicly  owned  treatment  works 
(POTWs)  individually  and  through  the 
Association  of  Municipal  Sewerage 
Agencies  (AMSA).  EPA  also  conducted 
a  survey  of  150  POTWs  to  assess  the 
burden  associated  with  implementing 
the  proposed  MP&M  rule  (see  Section 
V.B.5  above  for  discussion  of  the  POTW 
survey).  In  addition,  EPA  made  a 
concerted  effort  to  consult  with 
pretreatment  coordinators  and  state  and 
local  entities  that  will  be  responsible  for 
implementing  this  regulation. 

EPA  sponsored  three  stakeholders' 
meetings  between  November  1997  and 
May  2000.  Two  meetings  were  held  in 
Washington,  DC.  and  the  third  was  held 
in  Chicago.  IL.  The  primary  objectives  of 
the  meetings  were  to  present  the 
Agency's  current  thinking  regarding  the 
technology  bases  for  the  MP&M 
proposed  rule  and  to  solicit  comments, 
issues,  and  new  ideas  from  interested 
stakeholders,  including  members  of 
environmental  groups. 

EPA  provided  information  on  the 
potential  technology  options  and  in- 
process  pollution  prevention  practices 
as  well  as  the  potential  subcategories. 
EPA  also  provided  preliminary 
information  on  pollutant  reductions, 
compliance  costs,  and  potential 
monitoring  flexibility. 

Most  recenUy,  EPA  has  put  up  a 
website  (http://www.epa.gov/ost/gmde/ 
mpm)  to  provide  ongoing  information 
on  the  MP&M  project.  The  site  includes 
backgroimd  information,  links  to  related 
documents,  and  information  presented 
at  MP&M  stakeholders  meetings. 

VI.  Industry  Subcategorization 

A.  Methodology  and  Factors  Considered 
for  Basis  of  Subcategorization 

EPA  may  divide  a  point  source 
■  category  (e.g.,  MP&M)  into  groupings 
called  "subcategories"  to  provide  a 
method  for  addressing  variations 
between  products,  raw  materials, 
processes,  and  other  factors  which 
result  in  distinctly  different  effluent 


characteristics.  Regulation  of  a  category 
by  using  formal  subcategories  provides 
that  each  subcategory'  has  a  uniform  set 
of  effluent  limitations  which  take  into 
accoimt  technological  ^chievability  and 
economic  impacts  imique  to  that 
subcategory.  In  some  cases,  effluent 
limitations  within  a  subcategory  may  be 
different  based  on  consideration  of  the 
factors  described  in  section  304(b)(2)(b) 
of  the  CWA,  33  U.S.C.  1314(b)(2)(B). 
The  CWA  requires  EPA,  in  developing 
effluent  limitations  guidelines  and 
pretreatment  standards,  to  consider  a 
number  of  different  subcategorization 
factors.  The  statute  also  authorizes  EPA 
to  take  into  account  other  factors  that 
the  Agency  deems  appropriate. 
Stakeholders  specifically  suggested  that 
EPA  consider  subcategories  based  on 
industry  sector  or  type  of  activity  within 
an  industry  sector  (e.g.,  repair  and 
maintenance  versus  manufacturing), 
some  of  which  appear  to  have  very  low 
baseline  pollutant  loadings. 

EPA  considered  the  follovring  factors 
in  its  evaluation  of  potential  MP&M 
subcategories: 

•  Unit  operation; 

•  Activity; 

•  Raw  materials; 

•  Products; 

•  Size  of  site; 

•  Location; 

•  Age; 

•  Nature  of  the  waste  generated; 

•  Economic  impacts; 

•  Treatment  costs; 

•  Total  energy  requirements; 

•  Air  pollution  control  methods; 

•  Solid  waste  generation  and 
disposal;  and 

•  POTW  burden. 

One  result  of  grouping  similar  facilities 
into  subcategories  is  the  increased 
likelihood  that  the  regulations  are 
practicable,  and  it  diminishes  the  need 
to  address  variations  between  facilities 
through  a  variance  process 
(Weyerhaeuser  Co.  V.  CosUe.  590  F.2d 
1011, 1053  (D.C.  Cir.  1978)). 

EPA  considered  subcategorizing  the 
MP&M  category  by  industrial  sector 
(e.g.,  aerospace,  aircraft,  bus  and  truck, 
electronic  eqmpment,  hardware, 
household  equipment,  instrumenfs,  job 
shops,  mobile  industrial  equipment, 
motor  vehicles,  office  machines, 
ordnance,  precious  metals  and  jewelry, 
printed  wiring  boards,  railroad,  ships 
and  boats,  stationary  industrial 
equipment,  and  miscellaneous  metal 
products).  Sectors  are  broadly  defined 
and  not  only  include  manufacturing  and 
repair  facilities  within  the  sector  (e.g., 
shipbuilding  facilities  in  the  ship  and 
boat  sector),  but  also  include  facilities 
that  produce  products  that  are  used 
within  the  sector  (e.g.,  a  facility  that 
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manufactures  hydraulic  pumps  used  on 
ships  is  also  in  the  ship  and  boat  sector). 
The  Agency  determined  that 
subcategorization  based  solely  on 
industrial  sector  would  require  much 
more  detailed  subcategorization  scheme 
than  the  approach  proposed  (see  below). 
Adopting  a  subcategorization  scheme 
based  on  industrial  sector  would 
complicate  the  implementation  of  the 
limitations  and  standards  because 
permit  writers  might  be  required  to 
develop  facility-specific  limitations 
across  multiple  subcategories. 

The  Agency  determined  that 
wastewater  characteristics,  imit 
operations,  and  raw  materials  used  to 
produce  products  within  a  given  sector 
are  not  always  the  same  from  site  to  site, 
and  they  are  not  always  different  from 
sector  to  sector.  Within  each  sector,  sites 
can  perform  a  variety  of  unit  operations 
on  a  variety  of  raw  materials.  For 
example,  a  site  in  the  aerospace  sector 
may  primarily  machine  aluminum 
missile  components  and  not  perform 
any  surface  treatment  other  than 
alkaline  cleaning.  Another  site  in  that 
sector  may  electroplate  iron  parts  for 
missiles  and  perform  little  or  no 
machining.  Wastewater  characteristics 
frt)m  these  sites  may  differ  because  of 
the  different  imit  operations  performed 
and  different  raw  materials  used. 

Based  on  the  analytical  data  collected 
for  this  rule,  EPA  has  not  found  a 
statistically  significant  difference  in 
industrial  wastewater  discharge  among 
industrial  sectors  when  performing 
similar  unit  operations  for  cadmium, 
chromium,  copper,  cyanide,  lead, 
manganese,  molybdenum,  nickel,  oil  & 
grease,  silver,  tin,  TSS.  and  zinc.  (The 
analytical  data  are  available  in  the 
public  record  for  this  rulemaking.)  For 
example,  a  facility  that  performs 
electroplating  in  the  process  of 
manufacturing  office  machines 
produces  metal-bearing  wastewater  with 
similar  chemical  characteristics  as  a 
facility  that  performs  electroplating  in 
the  process  of  manufacturing  a  part  for 
a  bus.  Similarly,  a  facility  that  performs 
repair  and  maintenance  on  a  airplane 
engine  produces  oil-bearing  wastewater 
that  has  similar  chemical  characteristics 
to  a  facility  that  performs  repair  and 
maintenance  on  construction 
machinery. 

Most  Kfl'&M  unit  operations  are  not 
imique  to  a  particular  sector  and  are 
performed  across  all  sectors.  For 
example,  all  sectors  may  perform 
several  of  the  major  wastewater- 
generating  unit  operations  (e.g.,  alkaline 
treatment,  acid  treatment,  machining, 
electroplating).  And,  for  the  most  part, 
the  unit  operations  that  are  rarely 
performed  (e.g.,  abrasive  jet  machining) 


are  not  performed  in  all  sectors,  but  are 
also  not  limited  to  a  single  sector. 
Therefore,  a  facility  in  any  one  of  the  18 
industrial  sectors  can  generate  metal- 
bearing  or  oil-bearing  wastewater  (or  a 
combination  of  both)  depending  on 
what  unit  operations  the  facility 
performs. 

In  addition,  two  facilities  that  may  be 
part  of  the  same  sector  may  generate 
wastewater  with  vastly  different 
chemical  characteristics  and  thus 
require  different  types  of  treatment.  For 
example,  an  automobile  manufactiirer 
and  an  automobile  repair  facility  are 
both  part  of  the  motor  vehicle  sector. 
However,  the  automobile  manufactxirer 
may  perform  unit  operations  that 
generate  metal-bearing  and  oil-bearing 
wastewater  (aqueous  degreasing. 
electroplating,  chemical  conversion 
coating,  etc.)  while  the  automobile 
repair  facility  may  perform  unit 
operations  that  only  generate  oil-bearing 
wastewater  (machining,  aqueous 
degreasing,  impact  deformation, 
painting,  etc.). 

EKie  to  the  numerous  MP&M  facilities 
that  could  fall  under  the  scope  of 
multiple  sectors,  EPA  determined  that  a 
regulation  based  on  MP&M  industrial 
sector  would  create  a  variety  of 
implementation  issues  for  State  and 
local  regidators  as  well  as  for  those 
multiple-sector  facilities.  Therefore,  as 
mentioned  above,  EPA  is  not  proposing 
to  use  industrial  sector  to  subcategorize 
the  industry. 

In  the  Phase  I  proposal,  EPA  did  not 
subcategorize  the  Phase  I  segment  of 
MP&M  sectors  (see  60  FR  28221;  May 
30, 1995).  As  discussed  in  Section  n.C, 
the  scope  of  the  1995  proposal  differed 
from  today's  proposal  in  that  it  only 
covered  seven  of  the  18  MP&M 
industrial  sectors.  For  today's  proposal, 
EPA  performed  the  analysis  for 
determining  whether  or  not  to 
subcategorize  considering  all  facilities 
imder  the  scope  of  today's  rule  (i.e., 
both  Phase  I  and  n  industrial  sectors). 
See  Section  HI  for  a  discussion  on  the 
scope  of  today's  proposal.  Based  on  this 
analysis,  EPA  determined  that  it  is 
necessary  to  subcategorize  the  MP&M 
industry. 

A  variety  of  factors  influenced  EPA's 
decision  to  subcategorize  the  MP&M 
industry.  First,  EPA  found  two  basic 
types  of  wastestreams  in  the  industry: 
(1)  wastewater  with  high  metals  content 
(metal-bearing),  and  (2)  wastewater  with 
low  concentration  of  metals,  and  high 
oil  and  grease  content  (oil-bearing).  The 
type  of  wastewater  a  facility  generates  is 
directly  related  to  the  unit  operations  it 
performs.  For  example,  unit  operations 
such  as  machining,  grinding,  aqueous 
degreasing,  and  impact  or  pressure 


deformation  tend  to  generate  a 
wastewater  with  high  oil  and  grease 
(and  associated  organic  pollutants) 
loadings  without  significant 
concentrations  of  metal  pollutants. 
While  other  imit  operations  such  as 
electroplating,  conversion  coating, 
chemical  etching  and  milling,  and 
anodizing  generate  higher  metals 
loadings  with  moderate/low  oil  and 
grease  concentrations. 

Although  many  facilities  generate 
both  metal-  and  oil-bearing  wastewater, 
there  are  a  large  niunber  of  facilities  that 
only  generate  oil-bearing  wastewater. 
Such  facilities  are  typically  machine 
shops  and  maintenance  and  repair 
facilities.  Since  the  wastewater  at  these 
facilities  primarily  contains  oil  and 
grease  and  other  organic  constituents, 
treatment  technologies  at  these  facilities 
focus  on  oil  removal  only  and  do  not 
require  the  chemical  precipitation  step 
needed  for  treating  metal-bearing 
wastewater.  Treatment  technologies  in 
place  at  these  facilities  generally 
include  ultrafiltration,  or  chemical 
emulsion  breaking  followed  by  either 
gravity  floatation,  coalescing  plate  oil/ 
water  separators,  or  dissolved  air 
flotation  (DAF).  Therefore.  EPA  first 
divided  the  industry  on  the  basis  of  unit 
operations  performed  and  the  natiu«  of 
the  wastewater  generated,  resulting  in 
the  following  two  groups:  (1)  metal- 
bearing  with  or  without  oily  and  organic 
constituents  group;  and  (2)  oil-bearing 
only  group.  As  a  second  step,  EPA 
performed  an  analysis  to  see  if  there 
were  any  significant  differences  in  the 
subcategorization  factors  within  the  two 
basic  groups. 

When  looking  at  facilities  with  metal- 
bearing  wastewater  (with  or  withoift  oil- 
bearing  wastewater),  EPA  identified 
several  groups  of  facilities  which  could 
potentially  be  subcategorized  by 
dominant  product,  raw  materials  used, 
and/ or  nature  of  the  waste  generated.  In 
two  subcategories,  EPA  also  considered 
economic  impacts  as  a  factor  in 
subcategorization  because  of  the 
reduced  ability  of  these  facilities  to 
afford  treatment  costs.  There  were  also 
two  subcategories  where  the  number  of 
facilities  that  were  not  currently  covered 
by  an  existing  effluent  guidelines 
regidation  was  large  enough  to  present 
an  unacceptable  burden  to  POTWs. 

Based  on  the  c\irrendy  available  data, 
EPA  is  proposing  to  subcategorize  the 
metal-beeuing  (with  or  without  oil- 
bearing  wastewater)  MP&M  facilities 
into  the  following  subcategories:  non- 
chromium  anodizing;  metal  finishing 
job  shops;  printed  wiring  board 
facilities;  steel  forming  and  finishing 
facilities;  and  general  metals  facilities. 
EPA  describes  its  rationale  for 
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subcategorization  below  (see  Section 
VI.C  for  additional  detailed  discussion 
and  applicability  of  each  of  these 
subcategories). 

The  non-chromium  anodizers  are 
different  from  other  MP&M  facilities  in 
that  all  of  their  products  are  primarily 
of  one  metal  type — anodized 
aluminum — and  most  importantly,  they 
do  not  use  chromic  acid  or  dichromate 
sealants  in  their  anodizing  process. 
Based  on  EPA's  limited  data  for  these 
facilities,  EPA  expects  that  these 
facilities  have  very  low  levels  of  metals 
(with  the  exception  of  aluminum)  or 
toxic  organic  pollutants  in  their 
wastewater  discharges.  EPA  determined 
that  other  MP&M  facilities  had  much 
greater  concentrations  of  a  wider  variety 
of  metals.  In  addition,  due  to  the 
presence  of  large  quantities  of 
aluminum,  these  facilities  require  much 
larger  wastewater  treatment  systems  to 
remove  the  large  amounts  of  aluminiun 
and  low  levels  of  alloy  metals.  The  need 
for  larger  treatment  systems  results  in 
higher  costs  and  large  economic  impacts 
for  this  potential  subcategory.  EPA 
found  that  as  many  as  60  percent  of  the 
non-chromiimi  anodizers  could 
experience  closures  as  a  result  of 
complying  with  the  proposed  regulation 
(see  Section  XVI  for  a  discussion  of 
economic  impacts).  Therefore,  based  on 
the  difference  in  raw  materials  used, 
product  produced,  nature  of  the  waste 
generated  (i.e.,  low  levels  of  pollutants 
discharged),  treatment  costs,  and 
projected  economic  impacts,  EPA 
concluded  that  a  basis  exists  for 
subcategorizing  the  non-chromium 
anodizing  facilities  in  the  MP&M 
indust^. 

EPA  investigated  whether  or  not  to 
subcategorize  the  metal  finishing  and 
electroplating  job  shops  covered  by  the 
Metal  Finishkig  (40  CFR  part  433)  and 
Electroplating  (40  CFR  part  413)  effluent 
guidelines.  Although  the  facilities  have 
metal  types  that  require  the  same 
treatment  technologies  as  many  other 
metals-bearing  facilities,  EPA 
determined  these  facilities  to  be 
different  due  to  the  variability  of  their 
raw  materials  and  products  as  well  as 
the  slighUy  higher  level  of  economic 
impacts  incurred  as  compared  to  other 
costed  facilities.  As  discussed  in  Section 
VI.C.2  below,  this  subcategory  includes 
only  those  facilities  who  perform  the  six 
operations  defining  the  applicability  of 
the  Metal  Finishing  and  Electroplating 
effluent  guidelines  and  who  are  "job 
shops"  by  the  definition  provided  in  the 
Metal  Finishing  effluent  guidelines  (i.e., 
they  own  less  than  50  percent  of  the 
products  processed  on  site  on  an  annual 
area  basis).  (See  40  CFR  433.11). 
Because  these  facilities  are  job  shops 


and  perform  work  on  a  contract  basis, 
they  cannot  always  predict  the  type  of 
plating  or  other  finishing  operations 
required.  In  addition,  because  these 
facilities  perform  work  on  a  large  variety 
of  metal  types  bom  various  customers, 
the  wastewater  generated  at  these 
facilities  can  vary  from  week  to  week  (or 
even  day  to  day).  EPA  performed 
wastewater  sampling  to  specifically 
identify  the  variability  in  the 
wastewater  generated  at  metal  finishing 
job  shops  and  found  that  the  variability 
factors  calculated  solely  on  the 
analytical  wastewater  sampling  data  of 
metal  finishing  and  electroplating  job 
shops  is  higher  for  most  pollutant 
parameters  than  those  calculated  for 
similar  metal-bearing  subcategories  [e.g., 
General  Metals)  (see  Section  n.D  for  a 
discussion  of  EPA's  job  shop  variability 
wastewater  sampling  and  Section  VIII.B 
for  a  discussion  on  determining  limits 
and  variability  factors).  In  addition,  EPA 
found  that  up  to  10  percent  of  the 
indirect  discharging  metal  finishing  job 
shops  subcategory  could  experience 
facility  closures  as  a  result  of 
compliance  with  the  proposed 
regulatory  technology  option  (see 
Section  VIII  for  a  discussion  of 
technology  options).  Therefore,  EPA 
concluded  that  it  has  an  appropriate 
basis  for  subcategorizing  metal  finishing 
and  electroplating  job  shops. 

EPA  determined  that  there  is  a  basis 
for  establishing  a  different  subcategory 
for  the  printed  wiring  board  facilities 
from  the  other  facilities  in  the  group  of 
metal-bearing  (with  or  without  oil- 
bearing  wastewater)  facilities  based  on 
raw  materials,  unit  operations 
performed,  dominant  product,  and 
nature  of  the  waste  generated.  First, 
these  facilities  process  a  more  consistent 
mix  of  metal  tjrpes  (primarily  copper, 
tin,  and  lead)  than  other  MP&M 
facilities  to  produce  a  specific  product. 
EPA  has  concluded  that  this  more 
consistent  mix  of  metal  types  enables 
the  printed  wiring  board  facilities  to 
tailor  their  treatment  technology  and 
incorporate  more  of  the  advcuiced 
pollution  prevention  and  recovery 
technologies  (e.g.,  ion  exchange). 
Printed  wiring  board  facilities  generally 
work  with  copper-clad  laminate 
material,  allowing  them  to  target  copper 
for  removal  in  their  wastewater 
treatment  systems  or  recover  the  copper 
using  in-process  ion  exchange.  Second, 
these  facilities  apply,  develop,  and  strip 
photoresist — a  set  of  unit  operations 
which  is  largely  unique  to  this  proposed 
subcategory.  This  process  results  in  a 
higher  concentration  of  a  more 
consistent  group  of  organic  constituents 
than  other  facilities  in  the  metal-bearing 


group.  Finally,  the  nature  of  the 
wastewater  generated  at  these  facilities 
may  also  be  different  due  to  the  fact  that 
these  facilities  perform  more  lead- 
bearing  operations  (e.g.,  lead/tin 
electroplating,  wave  soldering)  than 
other  MP&M  facilities. 

Steel  forming  and  finishing  is  another 
proposed  subcategory  under  the  metal 
bearing  (with  or  without  oil-bearing 
wastewater)  group  of  MP&M  facilities. 
These  facilities  perform  both  cold 
forming  and  finishing  operations  on 
steel  at  stand-alone  facilities  as  well  as 
at  steel  manufacturing  facilities.  EPA 
formerly  covered  these  facilities  under 
the  1982  Iron  and  Steel  Manufacturing 
effluent  guidelines  (40  CFR  part  420). 
Typical  operations  include:  acid 
pickling,  annealing,  conversion  coating 
(e.g.,  zinc  phosphate,  copper  sulfate), 
hot  dip  coating  and/or  electroplating  of 
steel  wire  or  rod,  heat  treatment, 
welding,  drawing,  patenting,  and  oil 
tempering.  EPA  concluded  that  the  basis 
for  subcategorization  is  the  difference  in 
the  raw  material  and  dominant  product 
at  these  facilities.  Facilities  in  this 
subcategory  only  process  steel  and  for 
the  most  part  produce  uniformly-shaped 
products  such  as  wire,  rod,  bar,  pipe 
and  tube.  In  addition,  this  is  the  only 
subcategory  where  EPA  is  proposing  to 
cover  forming  operations  under  the 
MP&M  regulations.  Effluent  guidelines 
specific  to  forming  operations  exist  for 
all  other  common  metal  ty{}es  [e.g.. 
Aluminum  Forming  (40  CFR  part  467); 
Copper  Forming  (40  CFR  part  468);  and 
Nonferrous  Metals  Forming  &  Metal 
Powders  (40  CFR  part  471)1 

Finally,  after  suocategorization  of  the 
non-chromium  anodizing,  metal 
finishing  job  shops,  printed  wiring 
board  facilities,  steel  forming  and 
finishing  facilities,  EPA  is  proposing  to 
group  the  remaining  metal-bearing  (with 
or  without  oil-bearing  wastewater) 
group  of  MP&M  facilities  into  a 
subcategory  entiUed  "General  Metals." 
This  subcategory  would  be  a  "catch-all" 
for  facilities  that  did  not  fall  into  any  of 
the  previous  subcategories  but  whose 
wastewater,  at  a  minimum,  requires 
metals  removal  and  may  also  require  the 
preliminary  treatment  steps  of  oil/water 
separation,  chromium  reduction,  and 
cyanide  destruction.  For  example, 
wastewater  generated  bora  most 
manufacturing  operations  and  heavy 
rebuilding  operations  (e.g.,  aircraft/ 
aerospace,  automobile,  bus/truck, 
railroad)  would  be  regulated  under  the 
proposed  General  Metals  subcategory. 

when  looking  at  facilities  with  only 
oil-bearing  wastewater  for  potential 
further  subcategorization,  EPA  found 
that  there  were  two  types  of  facilities 
that  were  different  from  the  other 
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facilities  in  that  group  based  on  size, 
location,  and  dominant  product/ 
activity.  The  first  type  of  facility 
includes  MPficM  operations  that  occur  in 
shipbuilding  dry  docks  or  similar 
structiues,  and  the  second  includes 
railroad  line  maintenance  facilities  (see 
VI.C.8  and  VI.C.9,  respectively,  for  a 
detailed  description  of  these  proposed 
subcategories).  Dry  docks  (and  similar 
structvires  such  as  graving  docks, 
building  ways,  lift  barges,  and  marine 
railways)  are  large,  outdoor  areas 
exposed  to  precipitation  that  shipyards 
use  to  perform  final  assembly, 
maintenance,  rebuilding  and  repair 
work  on  large  ships  and  boats.  Due  to 
their  size,  outdoor  location,  low  level  of 
pollutant  loadings  discharged  to  the 
environment,  and  the  fact  this 
wastewater  is  unique  to  the 
shipbuilding  industry,  EPA  believes  that 
a  basis  exists  to  subcategorize 
shipbuilding  dry  docks  and  similar 
structures.  This  proposed  subcategory 
does  not  include  other  MP&M 
operations  that  occur  at  shipyards  (e.g., 
shore-side  operations). 

Similarly,  railroad  line  maintenance 
facilities  are  outdoor  facilities  where 
light  maintenance  and  cleaning  of 
railroad  cars,  engines  and  car- wheel 
trucks  occiu.  Chie  to  their  outdoor 
location,  unit  operations  performed,  and 
low  level  of  pollutant  loadings 
discharged  to  the  environment,  EPA 
concluded  that  there  is  a  basis  to 
subcategorize  railroad  line  maintenance 
facilities.  EPA  notes  that  this  proposed 
subcategory  does  not  include  railroad 
manufacturing  operations  or  railroad 
overhaiU/rebuilding  focilities. 

Finally,  after  subcategorization  of  the 
shipbuilding  dry  dock  and  railroad  line 
maintenance  facilities,  EPA  is  proposing 
to  group  the  remaining  oily-bearing 
wastewater  group  of  MP&M  facilities 
into  a  subcategory  entitled  "Oily 
Wastes."  This  subcategory  would  be  a 
"catch-all"  for  facilities  that  did  not  fall 
into  the  two  above  "oily"  subcategories 
but  whose  wastewater  does  not  have 
metals  loadings  at  levels  where  they  can 
be  effectively  treated.  Following  further 
analysis,  EPA  has  decided  not  to 
propose  pretreatment  standards  for 
indirect  discharging  facilities  in  the 
shipbuilding  dry  dock  and  railroad  line 
maintenance  subcategories  (see  Section 
Xn  for  a  discussion  pertaining  to 
pretreatment  standards). 

B.  Proposed  Subcategories 

As  discussed  above  in  Section  VI.A, 
EPA  has  determined  that  a  basis  exists 
for  dividing  the  MP&M  category  into  the 
following  subcategories  for  the  proposed 
rule:  General  Metals,  Non-Chromium 
Anodizing,  Metal  Finishing  Job  Shops, 


Printed  Wiring  Boards,  Steel  Forming 
and  Finishing,  Oily  Wastes,  Railroad 
Line  Maintenance,  and  Shipbuilding 
Dry  Dock.  In  Section  VI.C  below,  EPA 
describes  each  subcategory  and  defines 
the  applicability  of  the  rule  for  fecilities 
in  each  subcategory.  EPA  notes  that 
with  the  exception  of  the  two  general 
subcategories  (General  Metals  and  Oily 
Wastes),  the  remaining  proposed 
subcategories  would  not  have  been 
relevant  to  the  subcategorization  of  the 
Phase  I  MP&M  proposal.  The  facilities 
that  have  been  further  subcategorized  in 
today's  proposal  were  all  part  of  the 
Phase  n  MP&M  sectors  (see  Section  II.C 
for  a  discussion  on  the  1995  Phase  I 
proposal). 

u'A  believes  its  proposed 
subcategories  make  sense,  for  the 
reasons  discussed  above,  but  requests 
comment  on  other  possible 
subcategories.  In  particular,  it  has  been 
suggested  that  the  large  General  Metals 
subcategory  be  further  subdivided  into 
industrial  sectors  based  on  preliminary 
analyses  which  suggest  that  discharges 
from  some  sectors  may  be  low  enough 
to  warrant  exclusion  from  this 
regulation.  Some  of  the  wastewaters  in 
these  sectors  may  be  covered  by  other 
effluent  guidelines.  EPA  requests 
comment  on  further  subdivision  of  the 
General  Metals  subcategory. 
Commenters  should  include  data  to 
support  their  suggestions  where 
possible. 

C.  General  Description  of  Facilities  in 
Each  Subcategory 

1 .  General  Metals 

As  discussed  above  in  Section  VI.A, 
EPA  has  created  the  General  Metals 
subcategory  as  a  "catch-all"  for  MP&M 
facilities  that  discharge  metal-bearing 
wastewater  (with  or  without  oil-bearLig 
wastewater)  that  do  not  fit  the 
applicability  of  the  Printed  Wiring 
Board,  Non-Chromiiun  Anodizing, 
Metal  Finishing  Job  Shops,  or  Steel 
Forming  and  Finishing  subcategories. 
Therefore,  the  General  Metals 
subcategory  may  include  facilities  from 
17  of  the  18  MP&M  industrial  sectors 
(i.e.,  all  except  the  printed  wiring  board 
sector).  This  subcategory  also  includes 
General  Metals  facilities  that  are  owned 
and  operated  by  states  and 
'  municipalities.  (See  Section  III  for  a 
discussion  on  the  general  scope  of 
today's  proposal).  General  Metals 
facilities  likely  perform  manufacturing 
or  heavy  rebuilding  of  metal  products, 
parts,  or  machines.  Facilities  that 
perform  metal  finishing  or 
electroplating  operations  on-site,  but  do 
not  meet  the  definition  of  a  job  shop 
(i.e.,  captive  shops),  would  fit  in  the 


applicability  of  the  General  Metals 
subcategory. 

EPA  estimates  that  there  are 
approximately  26,000  indirect 
dischargers  and  3,800  direct  dischargers 
that  could  be  covered  by  this  proposed 
subcategory.  EPA  ciurently  regulates  26 
percent  of  the  fecilities  in  this 
subcategory  by  existing  effluent 
guidelines.  Based  on  responses  to  its 

auestionnaires,  the  Agency  estimates 
lat  the  Metal  Finishing  (40  CFR  part 
433)  and  Electroplating  (40  CFR  part 
413)  effluent  guidelines  cover 
approximately  16  percent  of  these 
facilities  and  other  metals  related 
effluent  guidelines  (such  as  those 
discussed  in  Section  11. B.)  cover  a 
portion  of  the  wastewater  discharges  at 
an  additional  10  percent  of  these 
facilities. 

EPA  is  proposing  to  exclude,  from  the 
MP&M  regulations,  indirect  discharging 
facilities  that  woidd  fall  into  the  General 
Metals  subcategory  when  they  discharge 
less  than  or  equal  to  1  million  gallons 
per  year  (MGY)  of  MP&M  process 
wastewater  to  the  POTW.  (See  Sections 
n.D,  in,  and  XII  for  discussions  on  the 
proposed  low  flow  cutoff  and  its  impact 
on  POTW  biirden  reduction).  In  cases 
where  these  General  Metals  facilities 
discharge  less  than  or  equal  to  1  MGY 
to  a  POTW,  these  pretreatment 
standards  proposed  today  do  not  apply; 
however,  facilities  are  still  subject  to 
other  applicable  pretreatment  standards, 
including  those  established  under  parts 
413  and  433.  See  Sections  IX,  XI,  and 
xn  of  this  preamble  for  information  on 
compliance  costs,  pollutant  reductions, 
and  economic  impacts  associated  with 
the  MP&M  rule  for  the  General  Metals 
subcategory. 

2.  Metal  Finishing  Job  Shops 

Facilities  in  the  Metal  Finishing  Job 
Shops  subcategory  must  meet  the 
following  criteria:  (1)  Discharge 
wastewater  from  one  or  more  of  the  six 
operations  identified  in  the  applicability 
of  the  Metal  Finishing  (40  CFR  part  433) 
and  Electroplating  (40  CFR  part  413) 
effluent  limitations  guidelines 
regulations;  and  (2)  must  meet  the 
definition  of  a  job  shop.  The  six 
identifying  operations  are: 
Electroplating,  Electroless  Plating, 
Anodizing,  Coating  (chromating, 
phosphating,  passivation,  and  coloring). 
Chemical  Etching  and  Milling,  and 
Printed  Circuit  Board  Manufacture  (i.e. 
Printed  Wiring  Boards).  As  in  the  Metal 
Finishing  effluent  guidelines  (40  CFR 
part  433),  EPA  defines  a  "job  shop"  as 
"a  facility  which  owns  not  more  than  50 
percent  (on  an  annual  area  basis)  of  the 
materials  undergoing  metal  finishing." 
EPA  is  proposing  to  include  printed 
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wiring  board  job  shops  in  this 
subcategory  based  on  the  unique 
economics  of  job  shop  operation. 
However,  EPA  solicits  comment  on  the 
variability  of  the  raw  materials, 
products,  and  wastewater  at  printed 
wiring  board  job  shops.  EPA  also 
solicits  comment  on  including  printed 
wiring  board  job  shops  under  this 
subcategory  or  whether  EPA  should 
include  them  in  the  Printed  Wiring 
Board  Subcategory  (see  Section  VI.C.4 
for  a  discussion  on  the  Printed  Wiring 
Board  Subcategory). 

The  Agency  estimates  that  there  are 
approximately  1,500  indirect 
dischargers  and  15  direct  dischargers  in 
the  proposed  Metal  Finishing  Job  Shops 
subcategory.  EPA  currently  regulates  all 
facilities  in  this  subcategory  by  the 
existing  Metal  Finishing  or 
Electroplating  effluent  guidelines  and 
standards.  EPA  is  proposing  to  cover  all 
of  these  facilities  under  this  proposed 
rule.  Therefore,  under  today's  proposal, 
fecilities  subject  to  the  Metal  Finishing 
Job  Shops  subcategory  would  no  longer 
be  covered  by  the  effluent  limitations 
guidelines  and  standards  in  40  CFR  part 
413  or  40  CFR  part  433.  (See 
§  438.20(a)).  EPA  estimates  that  today's 
proposal  could  reduce  pollutant 
loadings  from  this  subcategory  by  an 
additional  1.75  million  toxic  pound 
equivalents  ^  annually  over  the 
reductions  ciurently  achieved. 

EPA  has  identified  approximately 
30,000  facilities  that  meet  the  definition 
of  job  shop  but  do  not  discharge 
wastewater  from  one  or  more  of  the  six 
identifying  metal  finishing  operations  as 
defined  in  40  CFR  part  433.  EPA  does 
not  consider  such  job  shops  to  be  part 
of  the  Metal  Finishing  Job  Shops 
subcategory.  For  example,  these  other 
job  shops  perform  assembly,  painting, 
and  machining  on  a  contract  basis  and 
are  likely  to  fall  in  the  General  Metals 
or  Oily  Waste  subcategories. 

EPA  is  considering  an  alternative 
compliance  option  for  this  subcategory 
which  includes  the  demonstration  of 
specified  pollution  prevention  practices 
for  all  facilities  in  the  subcategory  (or 
possibly  only  those  facilities  below  a 
specified  flow  cutoff).  See  Section 
XXI.D  for  a  discussion  on  the  pollution 
prevention  alternative  for  Metal 


'EPA  uses  toxic  pound-equivalents  to  indicate 
the  amount  of  toxicity  that  a  pollutant  may  exert 
on  human  health  and  aquatic  life.  The  Agency 
calculates  toxic  pound-equivalents  by  multiplying 
the  mass  of  pollutants  discharged  (or  removed)  by  - 
that  pollutant's  toxic  weighting  factor  (TWF).  EPA 
develops  TWFs  using  a  combination  of  toxicity  data 
on  human  health  and  aquatic  life  and  are  relative 
to  the  toxicity  of  copper.  (See  Section  XVII  of 
today's  notice  or  the  Cost-Effectiveness  Analysis 
Document  for  this  proposed  rule  for  a  more  detailed 
diacuasion  of  toxic  weighting  factors). 


Finishing  Job  Shops.  Also  see  Sections 
IX,  XI,  and  XII  of  Uiis  preamble  for 
information  on  compliance  costs, 
pollutant  reductions,  and  economic 
impacts  for  the  Metal  Finishing  Job 
Shops  subcategory. 

3.  Non-Chromivun  Anodizing 

Facilities  covered  under  the  proposed 
Non-Chromium  Anodizing  subcategory 
must  perform  aliuninum  anodizing 
without  the  use  of  chromic  acid  or 
dichromate  sealants  in  their  MP&M 
operations.  Anodizing  is  a  siuface 
conversion  operation  used  to  alter  the 
properties  of  altuniniun  for  better 
corrosion  resistence  and  heat  transfer. 
Generally,  non-chromium  anodizing 
facilities  perform  sulfiuic  acid 
anodizing;  however,  facilities  can  use 
other  acids,  such  as  oxalic  acid,  for 
aluminum  anodizing.  EPA  is  not 
including  anodizers  that  use  chromic 
acid  or  dichromate  sealants  imder  this 
subcategory.  EPA  is  proposing  to  cover 
those  facilities  in  the  General  Metals 
subcategory  or  the  Metal  Finishing  Job 
Shops  subcategory  (if  they  operate  as  a 
job  shop).  EPA  solicits  comment  on  the 
chromiiun  content  of  sulfuric  acid 
anodizing  baths,  anodizing  dyes/ 
sealants,  and  other  wastewater  &t>m 
sulfuric  acid  anodizing. 

EPA  estimates  that  mere  are 
approximately  190  indirect  dischargers 
and,  to  date,  has  not  identified  any 
direct  dischargers  in  the  Non-Chromium 
Anodizing  subcategory.  The  wastewater 
generated  at  non-chromium  anodizing 
facilities  contains  very  low  levels  of 
metals  (with  the  exception  of 
aluminum)  and  toxic  organic  pollutants. 
In  addition,  as  discussed  in  Section 
VI.A,  above,  EPA  determined  that 
compliance  with  the  proposed 
regulation  would  cause  60  percent  of 
the  indirect  discharging  facilities  in  this 
subcategory  to  close.  Therefore,  for  the 
reasons  discussed  in  Section  XII.F 
below,  EPA  is  proposing  to  exclude 
wastewater  bova  indirect  discharging 
non-chromiiun  anodizing  facilities  (that 
also  do  not  use  dichromate  sealants) 
fitjm  the  MP&M  categorical 
pretreatment  standards.  Such  facilities 
would  still  need  to  comply  with  the 
pretreatment  standards  of  the  Metal 
Finishing  (40  CFR  part  433)  or 
Electroplating  (40  CFR  part  413)  effluent 
guidelines  for  their  non-chromium 
anodizing  wastewater  and  the  general 
pretreatment  standards  at  40  CFR  part 
403.  EPA  is  proposing  limits  for  direct 
dischargers  in  this  subcategory.  EPA 
solicits  comment  on  whether  the 
applicable  standards  for  indirect 
discharging  non-chromium  anodizers 
should  be  transferred  from  40  CFR  part 
433  to  the  MP&M  regulation  in  order  to 


include  all  non-chromium  anodizers 
under  one  regxdation.  Because  today's 
proposal  includes  a  monitoring  waiver 
for  pollutants  that  are  not  present  (see 
Section  XXI.C.l  for  a  discussion  on  the 
monitoring  waiver),  the  Agency  believes 
that  fransferring  the  pretreatment 
standards  for  these  facilities  to  the 
MP&M  regulation  would  allow  non- 
chromixun  anodizing  indirect 
dischargers  to  reduce  the  number  of 
parameters  for  which  they  have  to 
monitor.  See  Section  IX,  XI,  and  Xn  of 
this  preamble  for  information  on 
compliance  costs,  pollutant  reductions, 
and  economic  impacts  for  the  Non- 
Chromium  Anodizing  subcategory. 

Some  facilities  that  could  potentially 
fall  into  the  Non-Chromiiun  Anodizing 
subcategory  may  also  perform  other 
metal  surface  finishing  operations  at 
their  facilities.  If  these  facilities 
commingle  their  wastewater  from  their 
non-chromiiun  anodizing  operations 
with  wastewater  from  other  surface 
finishing  operations  (e.g.,  chromic  acid 
anodizing,  electroplating,  chemical 
conversion  coating,  etc.)  for  treatment, 
they  woidd  not  be  covered  by  the  Non- 
Chromiiun  Anodizing  subcategory. 
Instead,  the  General  Metals  or  Metal 
Finishing  Job  Shop  subcategories  would 
apply.  However,  for  facilities  that 
discharge  their  non-chromium 
anodizing  wastewater  separate  from 
their  other  surface  finishing  wastewater, 
control  authorities  and  permit  writers 
would  apply  the  appropriate  limits  to 
each  discharge. 

4.  Printed  Wiring  Board 

EPA  is  proposing  the  Printed  Wiring 
Board  subcategoiy  to  cover  wastewater 
discharges  from  the  manufacture, 
maintenance,  and  repair  of  printed 
wiring  boards  (i.e.,  circuit  boards).  This 
subcategory  does  not  include  job  shops 
that  manu&cture,  maintain  or  repair 
printed  wiring  boards — ^EPA  is  covering 
these  facilities  under  the  Metal 
Finishing  Job  Shops  subcategory,  see 
Section  VI.C.2  above  for  a  discussion. 
EPA  currently  regulates  all  facilities  in 
this  subcategory  by  the  existing  Metal 
Finishing  or  Electroplating  effluent 
guidelines  and  standards.  EPA  is 
proposing  to  cover  all  of  these  facilities 
under  this  proposed  rule.  Therefore, 
under  today's  proposal,  facilities  subject 
to  the  Printed  Wiring  Board  subcategory 
would  no  longer  be  covered  by  the 
effluent  limitations  guidelines  and 
standards  in  40  CFR  part  413  or  40  CFR 
part  433.  Printed  wiring  board  facilities 
perform  unique  operations  including 
applying,  developing  and  stripping  of 
photoresist,  lead/tin  soldering,  and 
wave  soldering.  EPA  estimates  that 
there  are  approximately  620  indirect 
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dischargers  and  11  direct  dischargers  in 
the  proposed  Printed  Wiring  Board 
subcategory.  See  Sections  DC,  XI,  XU, 
and  XVI  of  this  preamble  for 
information  on  compUance  costs, 
pollutant  reductions,  and  economic 
impacts  for  the  Printed  Wiring  Board 
subcategory. 

5.  Steel  Forming  &  Finishing 

Although  many  facilities  may  perform 
MP&M  operations  with  steel,  EPA  is 
proposing  to  establish  the  Steel  Forming 
&  Finishing  subcategory  for  process 
wastewater  discharges  from  facilities 
that  perform  MP&M  operations  (listed  in 
Section  m)  or  cold  forming  operations 
on  steel  wire,  rod,  bar,  pipe,  or  tube. 
This  subcategory  does  not  include 
facilities  that  perform  those  operations 
on  base  materials  other  than  steel.  In  a 
separate  notice,  EPA  is  proposing  to 
revise  the  Iron  and  Steel  Manufacturing 
effluent  guidelines.  The  proposed 
revisions  to  the  Iron  and  Steel 
regulations  include  revising  the 
applicability  to  exclude  those  focilities 
that  EPA  has  determined  to  be 
appropriately  regiilated  by  the  MP&M 
proposed  rule.  EPA  based  this  decision 
on  die  information  gathered  during  the 
data  collection  effort  for  the  proposed 
revision  to  the  Iron  &  Steel 
Manufacturing  regulations. 

The  MP&M  Steel  Forming  &  Finishing 
proposed  subcategory  does  not  cover 
wastewater  generated  from  performing 
any  hot  steel  forming  operations;  or 
wastewater  frtim  cold  forming, 
electroplating  or  continuous  hot  dip 
coating  of  steel  sheet,  strip,  or  plates.  As 
mentioned  above,  the  new  proposed 
Iron  &  Steel  Manufacturing  effluent 
guidelines  cover  wastewater  from  such 
operations. 

EPA  estimates  that  there  are 
approximately  110  indirect  dischargers 
and  43  direct  dischargers  in  the  Steel 
Forming  &  Finishing  subcategory  of  the 
proposed  MP&M  regulation.  All 
facilities  in  this  subcategory  have 
permits  or  other  control  mechanisms 
under  the  existing  fron  and  Steel 
Manufactiuing  regulation  (40  CFR  part 
420). 

EPA  is  proposing  to  cover  wastewater 
from  these  steel  forming  and  finishing 
operations,  regardless  of  whether  they 
occur  at  a  stand-alone  facility  or  at  a 
steel  manufacturing  facility.  When  a 
steel  manufacturing  facility  performs 
these  MP&M  steel  forming  and  finishing 
operations  and  commingles  the 
wastewater  for  treatment  with 
wastewater  from  other  non-MP&M  unit 
operations,  control  authorities  (e.g., 
POTWs)  and  permit  writers  will  need  to 
set  limits  which  account  for  both  the 
MP&M  and  the  Iron  &  Steel  regidations. 


As  mentioned  previously,  EPA  refers  to 
this  approach  as  the  combined  waste 
stream  formula  or  the  building  block 
approach.  For  facilities  that  choose  to 
discharge  their  MP&M  Steel  Forming  & 
Finishing  wastewater  separate  frt>m 
their  Iron  &  Steel  wastewater,  control 
authorities  and  permit  writers  will 
apply  the  appropriate  limits  to  each 
discharge.  See  Sections  IX,  XI,  and  XII 
of  this  preamble  for  information  on 
compliance  costs,  pollutant  reductions, 
and  economic  impacts  for  the  Steel 
Forming  &  Finishing  subcategory. 

6.  Oily  Wastes 

EPA  has  created  the  Oily  Wastes 
subcategory  as  a  "catch-all"  for  MP&M 
facilities  that  discharge  only  oil-bearing 
wastewater  and  that  do  not  fit  the 
applicability  of  the  other  MP&M 
subcategories.  EPA  is  defining  the 
applicability  of  this  subcategory  by  the 
presence  of  specific  unit  operations. 
Facilities  in  the  Oily  Wastes  subcategory 
must  not  fit  the  applicability  of  the 
Railroad  Line  Maintenance  or 
Shipbuilding  Dry  Dock  subcategories 
and  must  only  discharge  wastewater 
from  one  or  more  of  the  following 
MP&M  unit  operations:  alkaline 
cleaning  for  oil  removal,  aqueous 
degreasing,  corrosion  preventive 
coating,  floor  cleaning,  grinding,  heat 
treating,  impact  deformation, 
machining,  pressure  deformation, 
solvent  degreasing,  testing  (e.g., 
hydrostatic,  dye  penetrant,  ultrasonic, 
magnetic  flux),  painting,  steam  cleaning, 
and  laundering.  EPA  is  defining 
"corrosion  preventive  coating"  to  mean 
the  application  of  removable  oily  or 
organic  solutions  to  protect  metal 
surfaces  against  corrosive  environments. 
Corrosion  preventive  coatings  include, 
but  are  not  limited  to:  petrolatum 
compounds,  oils,  hard  dry-film 
compounds,  solvent-cutback  petroleum- 
based  compounds,  emulsions,  water- 
displacing  polar  compounds,  and 
fingerprint  removers  and  neutralizers. 
Corrosion  preventive  coating  does  not 
include  electroplating,  painting, 
chemical  conversion  coating  (including 
phosphate  conversion  coating) 
operations.  EPA  is  soliciting  comment 
on  the  differences  in  metals  content  of 
wastewater  generated  from  "light" 
phosphoric  acid  operations  (such  as 
some  phosphoric  acid  etching 
operations  and  cleaning  operations 
using  phosphoric  acid  solutions)  and 
from  phosphate  conversion  coating. 
EPA  is  considering  including 
phosphoric  acid  etching  and  cleaning 
using  phosphoric  acid  solutions  in  the 
definition  of  "oily  operations" 
discussed  above.  However,  the  Agency 
is  not  considering  the  inclusion  of 


phosphate  conversion  coating  as  one  of 
the  "oily  operations."  Based  on  EPA's 
database  for  this  proposal,  EPA  believes 
that  wastewater  generated  from 
phosphate  conversion  coating 
operations  contains  high  levels  of  zinc 
and  manganese. 

If  a  faculty  discharges  wastewater 
from  any  of  the  above  listed  operations 
but  also  discharges  wastewater  from 
other  MP&M  operations,  it  does  not 
meet  the  criteria  of  the  Oily  Wastes 
subcategory.  Facilities  in  this 
subcategory  are  predominantly  machine 
shops  or  maintenance  and  repair  shops. 
EPA  has  determined  that  other  MP&M 
unit  operations  generate  metal-bearing 
wastewater  or  combination  metal-  and 
oil-bearing  wastewater  and  require 
different  treatment  technology  [i.e., 
chemical  precipitation).  EPA  included 
wastewater  from  floor  cleaning  and 
testing  operations  based  on  review  of 
the  anal3^cal  data  that  confirmed  little 
or  no  metals  content  in  these  two 
streams.  This  subcategory  also  includes 
state-  and  municipally-owrned  facilities 
only  performing  the  listed  operations. 

lake  the  General  Metals  subcategory, 
the  Oily  Wastes  subcategory  may 
include  a  number  of  facilities  from  each 
of  17  of  the  18  MP&M  industrial  sectors 
(i.e.,  all  except  the  printed  wiring  board 
sector).  (See  Section  m  for  a  discussion 
on  the  general  scope  of  today's 
pr^osal). 

EPA  estimates  that  there  are 
approximately  28,500  indirect 
dischargers  and  900  direct  dischargers 
in  the  Oily  Wastes  subcategory.  EPA  has 
concluded  that  less  than  1  percent  of  the 
MP&M  process  wastewater  discharged 
from  facilities  in  this  subcategory  are 
covered  by  an  existing  effluent 
guideline. 

For  the  reasons  stated  in  Section  XU, 
EPA  is  proposing  to  exclude  from  the 
MP&M  regulations  indirect  discharging 
facilities  that  would  fall  into  the  Oily 
Wastes  subcategory  when  they 
discharge  less  than  or  equal  to  2  MGY 
of  MP&M  process  wastewater  to  the 
POTW.  EPA  is  also  seriously 
considering  a  higher  flow  cutoff  of  3 
MGY  for  these  indirect  dischargers.  See 
Sections  DC,  XI,  XII  of  this  preamble  for 
information  on  compliance  costs, 
pollutant  reductions,  and  economic 
impacts  for  the  Oily  Wastes  subcategory. 

7.  Railroad  Line  Maintenance 

EPA  has  developed  the  Railroad  Line 
Maintenance  subcategory  to  cover 
facilities  that  perform  routine  cleaning 
and  light  maintenance  on  raifroad 
engines,  cars,  and  car- wheel  trucks  and 
similar  parts  or  machines.  More 
specifically  these  facilities  only 
discharge  wastewater  frtim  MP&M  unit 
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operations  that  EPA  defines  as  oily 
operations  (see  Section  VI.C.6,  above) 
and/or  washing  of  final  product.  For 
other  primarily  oily  subcategories  (oily 
wastes  and  shipbuilding  dry  docks), 
EPA  does  not  consider  the  unit 
operation  "washing  of  final  product"  an 
MP&M  "oily"  operation;  however,  EPA 
has  reviewed  the  analytical  wastewater 
sampling  data  for  this  wastestream  at 
raifroad  line  maintenance  facilities  and 
determined  that  there  is  little  or  no 
metal  content.  This  subcategory  does 
not  include  railroad  manufacturing 
facilities  or  raifroad  overhaid  or  heavy 
maintenance  focilities.  Railroad  line 
maintenance  facilities  are  similar  to 
facilities  in  the  Oily  Wastes  subcategory 
in  that  they  produce  oil-bearing 
wastewater  and  do  not  perform  MP&M 
operations  that  generate  wastewater  that 
require  metals  removal  freatment 
technology. 

EPA  estimates  that  there  are 
approximately  800  indirect  dischargers 
and  35  direct  dischargers  in  the  Railroad 
Line  Maintenance  subcategories.  The 
wastewater  generated  at  raifroad  line 
maintenance  facilities  contains  very  low 
levels  of  metals  and  toxic  organic 
pollutants.  For  the  reasons  discussed  in 
Section  XII,  EPA  is  proposing  to  exclude 
wastewater  from  indirect  discharging 
railroad  line  maintenance  facilities  from 
the  MP&M  regulations.  However,  EPA  is 
proposing  to  regulate  conventional 
pollutants  for  direct  dischargers  in  this 
subcategory.  See  Sections  DC,  XI,  and  XII 
of  this  preamble  for  information  on 
compliance  costs,  pollutant  reductions, 
and  economic  impacts  for  the  Raifroad 
Line  Maintenance  subcategory. 

8.  Shipbuilding  Dry  Dock 

EPA  has  created  the  Shipbuilding  Dry 
Dock  subcategory  to  specifically  cover 
MP&M  process  wastewater  generated  in 
or  on  dry  docks  and  similar  structures 
such  as  graving  docks,  building  ways, 
marine  railways  and  Uft  barges  at 
shipbuilding  facilities  (or  shipyards). 
Shipbuilding  facilities  use  these 
structures  to  perform  maintenance, 
repafr  or  rebuilding  of  existing  ships,  or 
the  final  assembly  and  launching  of  new 
ships  (including  barges).  Shipbuilders 
use  these  structures  to  reach  surfaces 
and  parts  that  wovUd  otherwise  be  under 
water.  Since  dry  docks  and  similar 
structures  include  siunps  or 
containment  systems,  they  also  enable 
shipyards  to  control  the  discharge  of 
pollutants  to  the  surface  water.  Typical 
MP&M  operations  that  occur  in  diy 
docks  and  similar  structures  include: 
abrasive  blasting,  hydroblasting, 
painting,  welding,  corrosion  preventive 
coating,  floor  cleaning,  aqueous 
degreasing,  and  testing  (e.g.,  hydrostatic 


testing).  Not  all  of  these  unit  operations 
generate  wastewater.  EPA  is  also 
proposing  to  cover  wastewater 
generated  when  a  shipyard  cleans  a 
ship's  hull  in  a  dry  dock  (or  similar 
structure)  for  removal  of  marine  life 
(e.g.,  barnacles)  only  when  in 
preparation  for  performing  MP&M 
operations.  EPA  discusses  typical 
MP&M  unit  operations  in  Section  III. 

EPA  is  proposing  that  this 
subcategory  only  cover  wastewater 
generated  from  MP&M  operations  that 
occur  in  or  on  these  structures.  The 
Agency  is  not  including  MP&M  process 
wastewater  that  is  generated  at  other 
locations  at  the  shipyard  ("on-shore" 
operations)  in  this  proposed 
subcategory.  EPA  expects  that 
wastewater  fitjm  these  "on-shore" 
shipbuilding  operations  (e.g., 
electroplating,  plasma  arc  cutting)  will 
fall  under  either  the  General  Metals  or 
Oily  Wastes  subcategories  of  the 
proposed  MP&M  regulation.  Also,  EPA 
is  not  including  wastewater  generated 
on-board  ships  when  they  are  afloat 
[i.e.,  not  in  day  docks  or  similar 
structures).  For  U.S.  military  ships,  EPA 
is  in  the  process  of  establishing 
standards  to  regulate  discharges  of 
wastewater  generated  on-board  these 
ships  when  they  are  in  U.S.  waters  and 
are  afloat  imder  the  Uniform  National 
Discharge  Standards  (UNDS)  pursuant 
to  section  312(n)  of  the  CWA.  (See  64 
FR  25125,  May  10, 1999).  However, 
when  ships  are  located  in  dry  docks  or 
similar  structures,  EPA  is  proposing  to 
cover  process  wastewater  generated  and 
disch^ed  irom  MP&M  operations 
inside  and  outside  the  vessel  (including 
bilge  water). 

EPA  identified  three  other  types  of 
water  streams  in  or  on  dry  docks  and 
similar  structures:  flooding  water,  dry 
dock  ballast  water,  and  storm  water. 
Flooding  water  enters  and  exits  the  dry 
dock  or  similar  structure  prior  to 
performing  any  MP&M  operations.  For 
example,  in  a  graving  dock,  the  gates  are 
opened  allowing  flooding  water  in  and 
ships  to  float  inside  the  chamber.  Then 
the  flooding  water  is  drained,  leaving 
the  ship's  exterior  exposed  so  shipyard 
employees  can  perform  repafr  and 
maintenance  on  the  ship's  hull.  Dry 
dock  ballast  water  serves  a  similar 
purpose.  It  is  used  to  lower  (or  sink)  the 
dry  dock  so  that  a  ship  can  float  over  it. 
Then  the  dry  dock  ballast  water  is 
pumped  out,  raising  the  dry  dock  with 
the  ship  on  top.  Finally,  since  these 
structiires  are  located  outdoors  and  are 
exposed  to  the  elements,  storm  water 
may  fall  in  or  on  the  dry  dock  or  similar 
structxires.  EPA  is  proposing  to  exclude 
all  three  of  these  water  streams  &t>m  the 
MP&M  regulation.  Flooding  water  and 


dry  dock  ballast  water  do  not  come  into 
contact  with  MP&M  operations.  In 
addition,  EPA  has  determined  that 
storm  water  at  these  facilities  is  covered 
by  EPA's  recent  Storm  Water  Midti- 
Sector  General  permit,  similar  general 
permits  issued  by  authorized  states,  and 
individual  storm  water  permits.  In 
general,  storm  water  permits  at 
shipyards  include  best  management 
practices  (BMPs)  that  are  designed  to 
prevent  the  contamination  of  storm 
water.  For  example,  these  practices 
include  sweeping  of  areas  after 
completion  of  abrasive  blasting  or 
painting.  If  EPA  were  to  cover  storm 
water  in  dry  docks  (or  similar 
structures)  imder  today's  proposed  rule, 
it  would  be  unlikely  that  EPA  would  set 
nimierical  limits  similar  to  those  it  is 
proposing  for  process  wastewater.  Most 
likely,  EPA  would  set  BMPs  similar  to 
those  currently  used  in  the  storm  water 
permits.  Therefore,  in  an  effort  to  avoid 
duplication  of  coverage,  EPA  is  not 
covering  storm  water  in  dry  docks  (or 
similar  structm^s)  under  today's 
proposal. 

EPA  estimates  that  there  are  6  indirect 
dischargers  and  6  direct  dischargers  in 
the  Shipbuilding  Dry  Dock  subcategory. 
The  Agency  notes  that  many 
shipbuilders  operate  mult^le  dry  docks 
(or  similar  structures)  and  that  this  is 
the  number  of  estimated  facilities  (not 
dry  docks)  that  discharge  MP&M 
process  wastewater  frt)m  dry  docks  (and 
similar  structiires).  Many  shipyards  qnly 
perform  dry  MP&M  unit  operations  in 
thefr  dry  docks  (and  similar  structures) 
or  do  not  discharge  wastewater 
generated  in  dry  docks  (and  similar 
structures)  from  MP&M  unit  operations. 
Many  shipyards  prefer  to  handle  this 
wastewater  as  hazardous,  and  contract 
haid  it  off-site  due  to  the  possible 
presence  of  copper  (used  as  anti-foulant) 
in  paint  chips  from  abrasive  blasting 
operations.  EPA  has  determined  that 
shipyards  ciurenUy  discharging  MP&M 
wastewater  from  diy  docks  have  oil/ 
water  separation  technology  in  place, 
such  as  dissolved  afr  flotation  (DAF). 

The  wastewater  discharged  bom  dry 
docks  and  similar  structures  contains 
very  low  levels  of  metals  and  toxic 
organic  pollutants.  For  the  reasons 
discussed  in  Section  XII,  EPA  is 
proposing  to  exclude  wastewater  from 
indirect  discharging  dr>'  docks  and 
similar  structures  at  shipbuilding 
facilities  from  the  MP&M  regidations. 
However,  EPA  is  proposing  to  regidate 
conventional  pollutants  for  direct 
dischargers  in  this  subcategory.  See 
Sections  IX.  XI,  and  XIII  of  this 
preamble  for  information  on  compliance 
costs,  pollutant  reductions,  and 
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economic  impacts  for  the  Shipbuilding 
Dry  Dock  subcategory. 

Vn.  Water  Use  and  Wastewater 
Characteristics 

A.  Wastewater  Sources  and 
Characteristics 

EPA  classified  the  MP&M  unit 
operations  into  the  following  three 
groups  depending  on  their  water  use 
and  discharge:  (1)  Unit  operations  that 
typically  use  process  water  and 
discharge  process  wastewater;  (2)  imit 
operations  that  typically  either  do  not 
use  process  water  or  use  process  water 
but  do  not  discharge  wastewater;  and  (3) 
miscellaneous  operations  reported  in 
the  MP4M  questionnaires  by  fewer  than 
five  respondents. 

Process  wastewater  includes  any 
water  that,  during  manufacturing  or 
processing,  comes  into  direct  contact 
with  or  results  from  the  production  or 
use  of  any  raw  materials,  intermediate 
products,  finished  products,  by- 
products, or  waste  products.  Process 
wastewater  includes  wastewater  from 
wet  air  pollution  control  devices.  For 
the  purposes  of  the  MP&M  regulation, 
EPA  does  not  consider  non-contact 
cooling  water  or  storm  water  a  process 
wastewater  nor  does  it  consider  non- 
aqueous wastes  used  as  processing 
liquids,  such  as  spent  solvents  or 
quench  oil,  as  process  wastewater.  (See 
Section  III  for  detailed  discussion  on 
general  applicability  of  today's 
proposed  rule). 

Wastewater  from  the  operations  that 
use  process  water  have  different 
characteristics  depending  on  the  unit 
operation  from  which  they  are  derived. 
E3*A  discusses  the  five  different  types  of 
MP&M  process  wastewater  below.  First, 
oil-bearing  wastewater  is  typically 
generated  from  the  use  of  metal  shaping 
coolants  and  lubricants,  surface 
preparation  solutions  used  to  remove  oil 
and  dirt  from  components,  and 
associated  rinses.  Some  examples  of  oil- 
bearing  wastewater  are:  Machining  and 
grinding  coolants  and  lubricants; 
pressiue  and  impact  deformation 
lubricants;  dye  penetrant  and  magnetic 
flux  testing;  and  alkaline  cleaning 
solutions  and  rinses  used  to  remove  oil 
and  dirt.  This  wastewater  typically 
requires  preliminary  treatment  to 
remove  oil  and  grease.  The  most 
common  type  of  treatment  for  oil- 
bearing  wastewater  is  chemical 
emulsion  breaking  followed  by  gravity 
separation  and  oil  skimming.  EPA  also 
identified  MP&M  facilities  that  used 
membrane  separation  technologies  for 
oil  and  grease  removal. 

Second,  hexavalent  chromium- 
bearing  wastewater  typically  consists  of 


concentrated  surface  preparation  or 
metal  deposition  solutions,  sealants, 
and  associated  rinses.  Some  examples  of 
hexavalent  chromium-bearing 
wastewater  are:  Chromic  acid  treatment 
solutions  and  rinses;  chromate 
conversion  coating  solutions  and  rinses; 
and  chromium  electroplating  solutions 
and  rinses.  This  wastewater  typically 
requires  preliminary  treatment  to  reduce 
the  hexavalent  chromium  to  trivalent 
chromium  for  subsequent  chemical 
precipitation  and  settling.  Typically, 
MP&M  fecilities  use  sodium 
metabisulfite  or  gaseous  sulphur 
dioxide  as  reducing  agents  in  the 
reduction  of  hexavalent  chromium- 
bearing  wastewater. 

Third,  many  surface  preparation  or 
metal  deposition  solutions  and  their 
associated  rinses  generate  process 
wastewater  that  contains  cyanide.  Two 
examples  of  cyanide-bearing  wastewater 
are:  Cyanide-bearing  alkaline  treatment 
solutions  and  rinses  (typically  used  as  a 
surface  treatment  step  prior  to 
electroplating  with  cyanide  solutions) 
and  cyanide-bearing  electroplating 
solutions  and  rinses.  This  wastewater 
typically  requires  preliminary  treatment 
to  destroy  cyanide  and  facilitate 
subsequent  chemical  precipitation  and 
settling.  MP&M  facilities  most  often  use 
sodium  hypochlorite  for  the  destruction 
of  cyanide  by  alkaline  chlorination. 

Fourth,  concentrated  sur&ce 
preparation  or  metal  deposition 
solutions  and  their  associated  rinses  can 
generate  process  wastewater  that 
contain  complexed  or  chelated  metals. 
In  particular,  electroless  plating 
operations  and  their  rinses  typically 
produce  this  type  of  wastestream.  This 
wastewater  requires  preliminary 
treatment  to  break  and/or  precipitate  the 
complexes  for  subsequent  chemical 
precipitation  and  settling.  MP&M 
facilities  typically  use  sodium 
borohydride,  hydrazine,  sodium 
hydrosulfite,  or  sodium 
dimethyldithiocarbamate  (DTC)  as 
reducing  and  precipitating  agents  in  this 
preliminary  treatment  process. 

For  the  MP&M  proposal,  EPA  based 
the  estimated  costs  and  pollutant 
removals  associated  with  the  treatment 
of  chelated  or  complexed  metals  on  the 
use  of  DTC.  When  DTC  is  used 
appropriately,  it  may  effectively 
enhance  the  removal  of  some  difficult  to 
treat  pollutants  without  impacting  the 
environment  or  POTW  operations. 
However,  DTC  is  toxic  to  aquatic  life 
and  to  activated  sludge  and  thus  can 
upset  POTW  operations.  DTC  can 
combine  to  form,  or  break  down  to,  a 
niunber  of  other  toxic  chemicals, 
including  thiram  and  ziram  (both  EPA 
registered  fungicides)  and  other 


thiurams,  other  dithiocarbamates. 
carbon  disulfide,  and  dimethylamine. 
EPA's  pollutant  of  concern  list  (see 
below  for  a  description  of  the 
development  of  this  list)  contained 
ziram.  carbon  disulfide,  and  N- 
nitrosodimethylamine.  Ziram  is  known 
to  be  toxic  to  aquatic  life  at  the 
following  levels:  LC50  less  than  10  ug/ 
L  (parts  per  billion)  for  several  varieties 
of  bluegill  and  trout;  LC  50  between  10 
and  100  ug/L  in  other  studies  (AQUIRE 
data  base  at  http://www.epa.gov/ 
medecotx/quicksearch.htm.)  EPA 
solicits  comment  on  the  use  of  DTC  for 
the  treatment  of  chelated  wastewater 
and  its  potential  harmful  effects  on  the 
environment  and  on  POTW  operations. 
The  Agency  is  particularly  interested  in 
receiving  data  and  information  on 
alternative  treatments  for  wastewater 
containing  chelated  or  complexed 
metals. 

Finally,  virtvially  all  MP&M  process 
wastewater  contains  some  metallic 
pollutants.  Metal  shaping  solutions, 
surface  preparation  solutions,  metal 
deposition  solutions,  and  siuface 
finishing  solutions  typically  produce 
the  most  concentrated  metal-bearing 
wastewater.  MP&M  facilities  most 
commonly  use  chemical  precipitation 
(usually  with  either  lime  or  sodiiun 
hydroxide)  and  settling  for  metals 
removal.  Many  focilities  also  use 
coagulants  and  flocculants  to  assist 
chemical  precipitation  and  settling. 

As  discussed  in  Section  V.C.  EPA 
conducted  wastewater  sampling 
episodes  at  71  MP&M  facilities  to  obtain 
data  on  the  characteristics  of  MP&M 
wastewater  and  solid  wastes,  and  to 
assess  the  following:  the  loading  of 
pollutants  to  surface  waters  and  POTWs 
from  MP&M  sites:  the  effectiveness  of 
technologies  designed  to  reduce  and 
remove  pollutants  from  MP&M 
wastewater;  and  the  variation  of  MP&M 
wastewater  characteristics  across  unit 
operations,  metal  types  processed  in 
each  unit  operation,  and  sectors. 
Although  EPA  analyzed  the  wastewater 
from  these  facilities  for  approximately 
324  pollutant  parameters  (including 
conventional,  nonconventional,  and 
priority  pollutants),  it  did  not  consider 
all  of  these  pollutants  for  potential 
regulation.  Rather,  EPA  reduced  the  list 
to  132  pollutants  (referred  to  as 
pollutants  of  concern  or  POCs)  for 
further  consideration  by  retaining  only 
those  pollutants  that  met  the  following 
criteria: 

•  EPA  detected  the  pollutant 
parameter  in  at  least  three  samples 
collected  diuing  the  MP&M  sampling 
program. 

•  The  average  concentration  of  the 
pollutant  parameter  in  samples  of 
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wastewater  from  MP&M  imit  operations 
and  influents-to-treatment  was  at  least 
five  times  the  minimum  level  (ML)  or 
the  average  concentration  of  effluent- 
from-treatment  wastewater  samples 
exceeded  five  times  the  miniTnnm  level. 
EPA  defines  the  ML  as  "the  lowest  level 
at  which  the  entire  analytical  system 
must  give  a  recognizable  signal  and  an 
acceptable  calibration  point  for  the 
analyte."  (Development  Document  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Centralized  Waste 
Treatment  Industry.  U.S.  EPA). 

•  EPA  analyzed  the  pollutant 
parameter  in  a  quantitative  manner 
following  the  appropriate  quality 
assiu^nce/quality  control  (QA/QC) 
procediures.  To  meet  this  criteria,  the 
Agency  excluded  wastewater  analyses 
performed  solely  for  certain  semi- 
quantitative "screening"  purposes.  EPA 
performed  these  semi-quantitative 
analyses  only  in  unusual  cases  (e.g.  to 
qualitatively  screen  for  the  presence  of 
a  rare  metal  such  as  osmium). 

From  the  list  of  132  pollutants  that 
passed  the  editing  criteria  above.  EPA 
selected  the  regulated  pollutants  for 
each  subcategory.  See  Section  7  of  the 
technical  development  dociunent  for 
more  information  on  the  selection  of 
pollutants  to  regulate.  The  Agency  also 
used  the  pollutant  parameters  on  the 
POC  Ust  to  calciUate  the  pollutant 
removals  for  each  technology  option. 

B.  Pollution  Prevention,  Recycle,  Reuse 
and  Water  Conservation  Pmctices 

The  data  gathered  to  support  this  rule 
indicate  that  a  number  of  pollution 
prevention  and  water  conservation 
practices  exist  in  the  MP&M  industry. 
EPA  determined  that  some  of  these 
pollution  prevention,  recycling,  and 
water  conservation  practices  were 
broadly  applicable  to  the  MP&M 
category  and  included  these  in  the 
technology  options  (see  Section  VIU.A). 

A  large  number  of  additional 
pollution  prevention  practices  were  site 
specific  and  could  not  be  used  as  the 
basis  for  a  national  standard.  However, 
EPA  considers  it  important  to  make  this 
site-specific  pollution  prevention 
information  available  for  possible  use  by 
MP&M  sites.  Therefore,  the  Technical 
Development  Document  (TDD)  contains 
a  summary  of  the  pollution  prevention 
practices  identified  during  the 
development  of  this  rule.  EPA  also 
collected  data  on  water  use  and 
wastewater  generation  at  facilities 
employing  pollution  prevention  and 
good  water  use  practices.  The  TDD 
contains  this  data  and  discusses  the 
applicability  of  the  more  prevalent 
pollution  practices  identified  in  this 
category  {e.g.,  drag-out  reduction,  flow 


reduction,  coolant  and  paint  curtain 
recycling).  EPA  is  soliciting  comment 
and  data  on  any  of  the  pollution 
prevention,  recycle,  reuse  and  water 
conservation  practices  that  it  discusses 
in  the  TDD  as  well  as  additional 
information  about  these  types  of 
technologies  that  EPA  did  not  discuss  in 
the  TDD.  In  addition,  EPA  is  requesting 
data  and  comment  on  its  flow  data  from 
facilities  with  pollution  prevention  and 
good  water  use  practices  in  place.  See 
Section  XXI. D  for  a  discussion  on  a 
pollution  prevention  alternative  that 
EPA  is  considering  for  facilities  in  the 
Metal  Finishing  Job  Shops  subcategory. 

Vm.  Development  of  Effluent 
Limitations  Guidelines  and  Standards 

A.  Overview  of  Technology  Options 

In  developing  its  technology  options, 
EPA  determined  that  a  different  set  of 
wastewater  treatment  technologies  was 
appropriate  for  facilities  that  performed 
imit  operations  that  produced  primarily 
metal-bearing  wastewater  than  for  those 
facilities  that  performed  unit  operations 
that  produced  primarily  oily  wastes  (see 
Section  VI.C.6  for  list  of  the  unit 
operations  that  generate  primarily  oily 
only  wastewater).  EPA  concluded  that 
the  following  subcategories  typically 
produce  metal-bearing  wastewater  (with 
or  without  associated  oily-bearing 
wastestreams)  and  evaluated  metals 
control  technologies  for  these 
subcategories:  General  Metals,  Metal 
Finishing  Job  Shops,  Non-Chromiiun 
Anodizing,  I*rinted  Wiring  Boards,  and 
Steel  Forming  and  Finishing.  For  the 
remaining  subcategories  (OUy  Wastes, 
Railroad  Line  Maintenance,  and 
Shipbuilding  Dry  Docks),  EPA  evaluated 
oily  wastewater  treatment  technologies. 
The  foUowing  sections  discuss  the 
wastewater  treatment  technologies  that 
EPA  evaluated  for  each  subcategory  at 
each  regulatory  level  (BPT,  BAT,  PSES, 
NSPS,  and  PSNS).  See  Section  VI  for  a 
discussion  on  subcategorization. 

1.  Wastewater  Treatment  Technologies 
for  Metal-Bearing  Wastewater 

MP&M  facilities  in  the  General  Metals 
subcategory,  the  Metal  Finishing  Job 
Shops  subcategory,  the  Non-Chromium 
Anodizing  subcategory,  the  Printed 
Wiring  Board  subcategory,  and  the  Steel 
Forming  and  Finishing  subcategory 
produce  primarily  metal-bearing 
wastewater.  EPA  evaluated  the 
following  foiu  wastewater  treatment 
technology  options  for  the  MP&M 
industry  subcategories  whose  unit 
operations  produce  metal-bearing 
wastewater  (and  may  also  produce  oily 
wastewater): 


Option  1.  Segregation  of  wastewater 
streams,  preliminary  treatment  steps  as 
necessary  (including  oils  removal  using 
oil-water  separation  by  chemical 
emulsion  breaking),  chemical 
precipitation  using  lime  or  sodium 
hydroxide,  and  sedimentation  using  a 
clarifier. 

Option  1,  as  well  as  each  of  the  three 
other  options  considered  by  EPA  for  the 
metal-bearing  wastewater  subcategories, 
includes  the  segregation  of  wastestreams 
and  preliminary  treatment  of  certain 
wastestreams.  Segregation  of  wastewater 
and  subsequent  preliminary  treatment 
allows  for  the  most  efficient,  effective, 
and  economic  means  for  removing 
pollutants  in  certain  wastestreams.  For 
example,  if  a  facility  segregates  its  oil- 
bearing  wastewater  frt)m  its  metal- 
bearing  wastewater,  then  the  facility  can 
design  an  oil  removal  treatment 
technology  based  on  only  the  oily  waste 
flow  voliune  and  not  on  the  combined 
metal-bearing  and  oil-bearing 
wastewater  flow.  Therefore,  preliminary 
treatment  technologies  are  more 
effective  and  less  costly  on  segregated 
wastestreams,  prior  to  adding 
wastewater  that  does  not  contain  the 
pollutants  being  treated  with  the 
preliminary  treatment.  EPA  includes 
these  preliminary  treatment  steps,  as 
applicable  whenever  it  refers  to 
chemical  precipitation  and 
sedimentation  treatment. 

As  mentioned  previously  in  Section 
vn  (Water  Use  and  Wastewater 
Characteristics),  unit  operations 
performed  at  MP&M  sites  produce 
wastewater  with  varying  characteristics 
(i.e.,  oil-bearing,  hexavalent  chromium- 
bearing,  cyanide-bearing,  complexed 
metals).  Wastewater  with  these 
characteristics  requires  preliminary 
treatment  before  the  chemical 
precipitation  step  for  metals  removal. 
EPA  included  the  following  preliminary 
steps  in  Option  1  for  the  metal-bearing 
wastewater  subcategories:  removal  of  oil 
and  grease  through  chemical  emulsion 
breaking,  gravity  separation,  and  oil 
skimming;  destruction  of  cyanide  using 
sodium  hypochlorite;  reduction  of 
hexavalent  chromium  to  trivalent 
chromiiun  which  can  subsequently  be 
precipitated  as  a  chromium  hydroxide: 
and  chemical  reduction/precipitation  of 
chelated  or  complexed  metals.  EPA  has 
also  included  the  contract  hauling  of 
any  wastewater  associated  with  organic 
solvent  degreasing  as  part  of  the  Option 
1  technology. 

Option  1  consists  of  preliminary 
treatment  for  specific  pollutants  and 
end-of-pipe  treatment  with  chemical 
precipitation  (usually  accomplished  by 
raising  the  pH  with  an  alkaline  chemical 
such  as  lime  or  sodium  hydroxide,  also 
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known  as  caustic,  to  produce  insoluble 
metal  hydroxides)  followed  by 
clarification  and  sludge  dewatering. 
This  treatment  has  been  widely  used 
throughout  the  metals  industry  and  is 
well  documented  to  be  effective  for 
removing  metal  pollutants.  As  with  a 
nimiber  of  previously  promulgated 
regulations,  EPA  is  proposing  BPT  on 
the  basis  that  all  process  wastewater, 
except  solvent-bearing  wastewater,  will 
be  treated  through  chemical 
precipitation  and  clarification  end-of- 
pipe  treatment. 

Option  1  treatment  systems  (chemical 
precipitation  with  gravity  clarification) 
sampled  by  EPA  demonstrated  effective 
removal  for  targeted  metals.  (Targeted 
metals  are  those  metals  that  an  MP&M 
facility  was  operating  its  wastewater 
treatment  system  to  remove.) 

Option  2.  In-process  flow  control  and 
pollution  prevention,  segregation  of 
wastewater  streams,  preliminary 
treatment  steps  as  necessary  (including 
oils  removal  using  oil-water  separation 
by  chemical  emulsion  breaking), 
chemical  precipitation  using  lime  or 
sodium  hydroxide,  and  sedimentation 
using  a  clarifier. 

Option  2  builds  on  Option  1  by 
adding  in-process  pollution  prevention, 
recycling-,  and  water  conservation 
methods  which  allow  for  recovery  and 
reuse  of  materials.  As  disciissed  in 
Section  Vn.B,  techniques  or 
technologies,  such  as  centrifugation  or 
skimming  for  metal  working  fluids,  or 
water  paint  curtains,  may  in  some  cases 
save  money  for  companies  by  allowing 
materials  to  be  used  over  a  longer  period 
before  they  need  to  be  disposed.  Using 
these  techniques  along  with  water 
conservation  also  leads  to  the  generation 
of  less  pollution  and  results  in  more 
effective  treatment  of  the  wastewater 
that  is  generated.  The  incorporation  of 
pollution  prevention  practices  can  lead 
to  smaller  wastewater  flows  and 
increased  pollutant  concentrations. 
However,  the  treatment  of  metal-bearing 
wastewater  by  chemical  precipitation  is 
relatively  independent  of  influent  metal 
concentration.  For  example,  a  well- 
operated  chemical  precipitation  and 
clarification  treatment  system  can 
achieve  the  same  effluent  concentration 
with  an  influent  stream  of  1,000  gallons 
per  minute  (gpm)  and  10  parts  per 
million  (ppm)  as  it  can  achieve  with  an 
influent  stream  which  is  500  gpm  and 
20  ppm.  In  &ct,  within  a  broad  range  of 
influent  concentrations,  the  more  highly 
concentrated  wastewater  influent,  when 
treated  down  to  the  technology 
effectiveness  concentrations  of  a 
chemical  precipitation  and  clarification 
treatment  system,  results  in  better 
pollutant  removals  and  less  mass  of 


pollutant  in  the  discharge.  In  addition, 
the  cost  of  a  treatment  system  is  largely 
dependent  on  the  size,  which  in  turn  is 
largely  dependent  on  flow.  As  a  result, 
good  recycle  and  water  conservation 
practices  may  result  in  cost  savings, 
though  there  may  also  be  associated  cost 
increases,  depending  on  site  specific 
factors  [e.g.,  costs  associated  with 
capital  investment  for  pollution 
prevention  equipment).  Option  2  in- 
process  pollution  prevention  and  water 
conservation  technologies  include: 

•  Flow  reduction  using  flow 
restrictors,  conductivity  meters,  and/or 
timed  rinses,  for  all  flowing  rinses,  plus 
coiintercurrent  cascade  rinsing  for  all 
flowing  rinses; 

•  Centrifugation  and  recycling  of 
painting  water  ciulains;  and 

•  Centrifugation  and  pasteurization  to 
extend  the  life  of  water-soluble 
machining  coolants  reducing  discharge 
volume. 

Option  3.  Segregation  of  wastewater 
streams,  preliminary  treatment  steps  as 
necessary  (including  oils  removal  by 
ultrafiltration),  chemical  precipitation 
using  lime  or  sodium  hydroxide,  and 
solids  separation  using  a  microfilter. 

This  option  differs  from  Option  1  in 
that  an  ultrafilter  replaces  the  oil  water 
separator  for  the  removal  of  oil  and 
grease  and  a  microfilter,  rather  than  a 
clarifier,  follows  chemical  precipitation. 
EPA  determined  through  sampling 
episodes  that  ultrafiltration  systems  are 
very  effective  for  the  removal  of  oil  and 
grease  at  MP&M  facilities.  Ultrafilters 
sampled  by  EPA  demonstrated  effective 
removal  of  oil  and  grease.  Additionally, 
EPA  also  collected  treatment 
effectiveness  data  for  solids  removal 
after  chemical  precipitation  through 
microfiltration.  Microfilters  sampled  by 
EPA  at  MP&M  facilities  achieved  long- 
term  average  effluent  concentrations  for 
targeted  metals  that  were,  in  several 
cases,  an  order  of  magnitude  lower  than 
the  long-term  averages  achieved  by 
Option  2. 

Option  4.  In-process  flow  control  and 
pollution  prevention,  segregation  of 
wastewater  streams,  preliminary 
treatment  steps  as  necessary  (including 
oils  removal  by  ultrafiltration),  chemical 
precipitation  using  lime  or  sodium 
hydroxide,  and  solids  separation  using 
a  microfilter. 

This  option  bmlds  on  Option  3  by 
adding  in-process  pollution  prevention, 
recycling,  and  water  conservation 
methods  which  allow  for  recovery  and 
reuse  of  materials.  EPA  included  the 
same  water  conservation  and  pollution 
control  technologies  in  Option  4  as  in 
Option  2. 

For  all  of  the  subcategories  with 
metal-bearing  wastewater,  EPA 


determined  that  Option  2  costed  less 
than  Option  1  and  demonstrated  greater 
pollutant  removals.  Likewise,  for  all 
subcategories  writh  metal-bearing 
wastewater.  Option  4  costed  less  than 
Option  3  and  demonstrated  greater 
pollutant  removals.  As  discussed  above, 
the  incorporation  of  water  conservation 
and  pollution  prevention  technologies 
results  in  greater  pollutant  removals  and 
less  mass  of  pollutant  in  the  discharge. 
In  addition,  the  cost  of  a  treatment 
system  is  largely  dependent  on  the  size, 
which  in  turn  is  largely  dependent  on 
flDW.  As  a  result.  Options  2  and  4, 
which  include  water  conservation  and 
pollution  prevention,  have  smaller 
flows  requiring  treatment  and  are 
projected  to  cost  less  than  Options  1  and 
3,  respectively.  Therefore,  for  the 
remainder  of  the  discussions  in  this 
preamble  regarding  technology  options 
for  subcategories  with  metal-bearing 
wastewater,  EPA  only  considers  Options 
2  and  4.  The  Agency  has  fully  evaluated 
Options  1  and  3,  and  a  discussion  of  the 
results  of  this  evaluation  is  contained  in 
the  Technical  Development  Document. 
EPA  requests  comment  on  its 
determination  that  pollution  prevention, 
recycle  and  water  conservation  result  in 
net  cost  savings  to  facilities,  and 
examples  of  any  specific  situations 
where  this  may  not  be  true. 

2.  Wastewater  Treatment  Technologies 
for  Oily  Wastewater 

MP&M  facilities  in  the  Oily  Wastes 
subcategory,  the  Railroad  Line 
Maintenance  subcategory,  and  the 
Shipbuilding  Dry  Dock  subcategory 
produce  primarily  oil-bearing 
wastewater.  EPA  evaluated  the 
following  six  wastewater  treatment 
technology  options  for  the  MP&M 
industry  subcategories  whose  imit 
operations  produce  only  oily 
wastewater  (see  Section  VI.C.6  for  a 
discussion  of  oily  luiit  operations): 

Option  5.  Oil- water  separation  by 
Chemical  Emulsion  Breaking. 

Chemical  emulsion  breaking  is  used 
to  break  stable  oil/water  emulsions  (oil 
dispersed  in  water,  stabilized  by 
electrical  charges  and  emulsifjring 
agents).  A  stable  emulsion  will  not 
separate  or  break  dovtm  without 
chemical  treatment.  Chemical  emulsion 
breaking  is  applicable  to  wastewater 
streams  containing  emulsified  coolants 
and  lubricants  such  as  machining  and 
grinding  coolants  and  impact  or 
pressure  deformation  lubricants  as  weU 
as  cleaning  solutions  that  contain 
emulsified  oils. 

Treatment  of  spent  oil/water 
emulsions  involves  using  chemicals  to 
break  the  emulsion  followed  by  gravity 
differential  separation.  The  major 
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equipment  required  for  chemical 
emulsion  breaking  includes  reaction 
chambers  with  agitators,  chemical 
storage  tanks,  chemical  feed  systems, 
pumps  and  piping.  Factors  to  be 
considered  for  destroying  emulsions  are 
type  of  chemicals,  dosage  and  sequence 
of  addition,  pH,  mixing,  heating 
requirements,  and  retention  time.  EPA 
describes  this  technology  option  in 
more  detail  in  Section  8  of  the 
Technical  Development  Document. 

In  an  effort  to  evaluate  this  technology 
option,  EPA  performed  sampling 
episodes  at  several  facilities  in  the  Oily 
Wastes  subcategory  that  employed 
chemical  emulsion  breaking  followed  by 
gravity  separation  and  oil  skimming. 

Option  6.  In-process  Flow  Control, 
Pollution  Prevention,  and  Oil-water 
separation  by  chemical  emulsion 
breaking. 

This  option  builds  on  Option  5  by 
adding  in-process  pollution  prevention, 
recycling,  and  water  conversation 
methods  which  allow  for  recovery  and 
reuse  of  materials.  EPA  included  the 
same  pollution  prevention  techniques  or 
technologies  discussed  in  Option  2  such 
as  flow  reduction  and  reuse,  paint 
curtain  recycling  and/or  recirculation, 
and  coolant  recycling,  as  applicable. 

Option  7.  Oil- water  separation  by 
ultrafiltration. 

In  the  MP&M  industry,  idtrafiltration 
is  applied  in  the  treatment  of  oil/water 
emulsions.  In  ultrafiltration,  a  semi- 
permeable microporous  membrane 
performs  the  separation.  Wastewater  is 
sent  through  membrane  modules  under 
pressure.  Water  and  low-molecular- 
weight  solutes  (for  example,  salts  and 
some  surfactant)  pass  through  the 
membrane  and  are  removed  as 
permeate.  Emulsified  oil  and  suspended 
soUds  are  rejected  by  the  membrane  and 
are  removed  as  concentrate.  The 
concentrate  is  reticulated  through  the 
membrane  imit  imtil  the  flow  of  the 
permeate  drops.  The  permeate  may 
either  be  discharged  or  passed  along  to 
another  treatment  unit.  The  concentrate 
is  contained  and  held  for  further 
treatment  or  disposal.  EPA  describes 
this  technology  option  in  more  detail  in 
Section  8  of  the  Technical  Development 
Document. 

In  an  effort  to  evaluate  this  technology 
option,  EPA  performed  sampling 
episodes  at  several  facilities  in  the  Oily 
Wastes  subcategory  that  employed 
ultrafiltration.  EPA  also  collected  data 
on  ultrafiltration  systems  at  metal- 
bearing  facilities  which  segregated  their 
oily  wastestreams  for  treatment. 

Option  8.  In-process  Flow  Control, 
Pollution  Prevention,  and  Oil-water 
L'    separation  by  Ultrafiltration. 


II 


This  option  builds  on  Option  7  by 
adding  in-process  pollution  prevention, 
recycling,  and  water  conversation 
methods  which  allow  for  recovery  and 
reuse  of  materials.  EPA  included  the 
same  water  conservation  and  pollution 
control  technologies  in  Option  8  as  in 
Option  6. 

Option  9.  Oil-water  Separation  by 
Dissolved  Air  Flotation. 

Dissolved  air  flotation  (DAF)  is 
commonly  used  to  remove  suspended 
solids  and  dispersed  oil  and  grease  fi-om 
oily  wastewater.  DAF  is  the  process  of 
using  fine  bubbles  to  induce  suspended 
particles  to  rise  to  the  surface  of  a  tank 
where  they  can  be  collected  and 
removed.  The  major  components  of  a 
conventional  DAF  unit  include  a 
centrifugal  pump,  a  retention  tank,  an 
air  compressor,  and  a  flotation  tank. 
EPA  describes  this  technology  option  in 
more  detail  in  Section  8  of  the 
Technical  Development  Dociunent. 

In  an  effort  to  evaluate  this  technology 
option,  EPA  performed  sampling 
episodes  at  several  facilities  in  the 
Railroad  Line  Maintenance  and 
Shipbuilding  Dry  Dock  subcategories 
that  employed  dissolved  air  flotation 
(DAF).  EPA  compared  the  effluent 
concentrations  achieved  by  these  DAF 
systems  to  effluent  concentration 
achieved  by  DAF  systems  in  other 
industry  categories  [e.g.,  industrial 
laundries). 

Option  10.  In-process  Flow  Control, 
Pollution  Prevention,  and  Oil-water 
separation  by  Dissolved  Air  Flotation. 

This  option  builds  on  Option  9  by 
adding  in-process  pollution  prevention, 
recycling,  and  water  conversation 
methods  which  allow  for  recovery  and 
reuse  of  materials.  EPA  included  the 
same  water  conservation  and  pollution 
control  technologies  in  Option  10  as  in 
Option  6  and  8. 

For  all  of  the  subcategories  with  only 
oily  wastewater,  EPA  determined  that 
the  options  that  involved  water 
conservation  and  pollution  prevention 
costed  less  and  removed  more  pollutant 
than  those  options  that  did  not  include 
these  technologies  or  techniques.  As 
discussed  above,  the  incorporation  of 
water  conservation  and  pollution 
prevention  technologies  results  in 
greater  pollutant  removals  and  less  mass 
of  pollutant  in  the  discharge.  In 
addition,  the  cost  of  a  treatment  system 
is  largely  dependent  on  the  size,  which 
in  tiun  is  largely  dependent  on  flow.  As 
a  result.  Options  6,  8,  and  10,  which  all 
include  water  conservation  and 
pollution  prevention,  cost  less  than 
their  counterpart  options  (Options  5,7, 
and  9,  respectively)  that  did  not  include 
these  pollution  prevention  technologies 
or  techniques.  Therefore,  for  the 


remainder  of  the  discussions  in  this 
preamble  regarding  technology  options 
for  subcategories  with  oily  wastewater, 
EPA  only  considers  Options  6,  8,  and 
10.  However,  the  Agency  fully  evaluated 
Options  5,  7,  and  9,  and  discusses  the 
results  of  this  evaluation  in  the 
Technical  Development  Document. 

B.  Determination  of  Long-Term 
Averages,  Variability  Factors,  and 
Limitations 

1.  Overview  of  Limitations  Calculations 

EPA  visited  over  200  facilities  and 
sampled  wastewater  from  71  MP&M 
fecilities  covering  all  the  industrial 
sectors  covered  by  this  proposed  rule. 
(See  Section  III  for  a  discussion  on 
applicability).  In  addition  to  sampling  to 
'  characterize  the  process  wastewater, 
EPA  sampled  46  end-of-pipe  chemical 
precipitation  and  clarification  treatment 
systems,  5  microfilters,  5  oil-water 
emulsion  breaking  and  gravity 
separation  systems,  16  ultrafilters,  and  4 
chemical  emulsion  breaking  and  DAF 
systems.  EPA  reviewed  the  treatment 
data  gathered  and  identified  data 
considered  appropriate  for  calculating 
limitations  for  the  MP&M  industry.  EPA 
identified  data  from  well-designed  and 
well-operated  treatment  systems  and 
focused  on  data  for  specific  pollutants 
processed  and  treated  on  site.  The  data 
editing  procedures  used  for  this 
assessment  consisted  of  four  major 
steps: 

•  Assessment  of  the  performance  of 
the  entire  treatment  system; 

•  Identification  of  process  upsets 
during  sampling  that  impacted  the 
treatment  effectiveness  of  the  system; 

•  Identification  of  pollutants  not 
present  in  the  raw  wastewater  at 
sufficient  concentrations  to  evaluate 
treatment  effectiveness:  and 

•  Identification  of  treatment 
chemicals  used  in  the  treatment  system. 
EPA  describes  the  evaluation  criteria 
used  for  each  of  these  steps  below.  The 
Agency  excluded  data  that  failed  one  or 
more  of  the  evaluation  criteria  bom 
calculation  of  the  limitations. 

Assessment  of  Treatment  System 
Performance.  EPA  assessed  the 
performance  of  the  entire  treatment 
system  diuring  sampling.  The  Agency 
excluded  data  for  systems  identified  as 
not  being  well-designed  or  well- 
operated  ft-om  use  in  calculating  BPT 
limitations.  EPA  first  identified  the 
metals  processed  on  site,  as  well  as  if 
the  site  performed  unit  operations  likely 
to  generate  oil  and  grease  and  cyanide. 
EPA  focused  on  these  pollutants 
because  MP&M  facilities  typically 
design  and  operate  their  treatment 
systems  to  treat  and  remove  these 
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pollutants.  EPA  then  performed  the 
following  technical  analyses  of  the 
treatment  systems: 

— Based  on  the  pollutants  processed  or 
treated  on  site,  EPA  excluded  data 
from  systems  that  were  not  operated 
at  the  proper  pH  for  removal  of  the 
pollutants. 

— EPA  excluded  data  from  chemical 
precipitation  and  clarificatioQ  systems 
that  did  not  have  solids  removal 
indicative  of  effective  treatment.  In 
general,  EPA  identified  as  having  poor 
solids  removal  systems  that  did  not 
achieve  at  least  90  percent  removal  of 
total  suspended  solids  (TSS)  and  had 
effluent  TSS  concentrations  greater 
than  50  milligrams  per  liter.  EPA 
made  site-specific  exceptions  to  this 
rule. 

— EPA  excluded  data  fi^m  chemical 
precipitation  and  clarification  systems 
at  wUch  the  concentration  of  most  of 
the  metals  present  in  the  influent 
stream  did  not  decrease,  indicating 
poor  treatment. 

Although  EPA  believes  this  is  an 
appropriate  practice,  in  order  to  focus 
on  facilities  with  well-nm  treatment 
systems,  it  also  introduces  a  risk  of 
biasing  estimates  of  treatment 
effectiveness  upwards  with  respect  to 
identifying  pollutant  removals  on  a 
national  basis.  If  a  particular  metal  is 
not  able  to  be  effectively  removed  by  a 
particular  treatment  train,  but  its 
concentration  fluctuates  randomly  over 
time  in  both  the  influent  and  the 
effluent,  then  retaining  only  data 
showing  positive  "removals"  may  give  a 
misleading  impression  of  effectiveness 
of  that  treatment  technology  nationally. 
Some  commenters  have  raised  this  issue 
in  the  past  particularly  with  respect  to 
boron,  which  those  commenters  believe 
is  not  effectively  removed  by  certain 
treatment  trains  where  EPA's  data 
(edited  to  include  only  decreases) 
appears  to  show  removals.  EPA  is 
continuing  to  assess  this  concern  both 
with  regards  to  metals  in  general  and 
with  regards  to  boron  in  particular.  EPA 
requests  comment  on  this  issue  and 
suggestions  for  addressing  it.  EPA  is 
planning  to  do  a  re-analysis  of  its 
estimates  of  its  baseline  load  and 
removals  for  boron  and  will  provide 
results  of  this  analysis  when  available. 
This  analysis  will  be  placed  in  Section 
6.8  of  the  public  record. 

Identification  of  Process  Upsets 
Occurring  During  Sampling.  EPA 
reviewed  the  sampling  episode  reports 
for  each  of  the  sampled  sites  and 
identified  any  process  upsets  that 
resulted  in  poor  treatment  during  one  or 
more  days  of  the  sampling  episode.  EPA 


excluded  the  data  affected  by  the 
process  upsets. 

Identification  of  Pollutants  Not 
Present  in  the  Raw  Wastewater  at 
Sufficient  Concentrations  to  Evaluate 
Removal.  EPA  excluded  data  for 
pollutants  that  it  did  not  detect  in  the 
treatment  influent  streams  at  a  sampled 
facility,  or  it  detected  at  concentrations 
less  than  10  times  the  minimum  level. 
Because  these  proposed  limitations  are 
technology-based,  EPA  requires  that  a 
facility  must  demonstrate  pollutant 
removal  through  treatment  in  order  for 
that  data  to  be  used  in  the  calculation 
of  effluent  limitations.  Therefore,  the 
Agency  determined  that  for  a  BPT/BAT 
facility  to  demonstrate  effective 
treatment,  the  pollutant  must  be  present 
in  the  wastewater  at  a  treatable 
concentration — which  EPA  defined  as 
10  times  the  minimum  level  for  this 
proposal.  EPA  also  excluded  data  for 
pollutants  that  were  not  processed  on 
site.  In  addition,  EPA  reviewed  the 
water  use  practices  for  the  sampled  sites 
and  excluded  data  bom  sites  that  may 
have  been  diluting  the  raw  wastewater 
and  reducing  the  concentration  of 
pollutants  processed  on  site.  Because 
these  proposed  MP&M  effluent 
guidelines  include  water  conservation 
practices  and  pollution  prevention 
technologies,  EPA  reviewed  the  data  to 
ensure  that  the  facilities  it  used  as  the 
basis  for  BPT  limitations  had  these 
practices  and  technologies  in  place. 

Identification  of  Wastewater 
Treatment  Chemicals.  EPA  identified 
treatment  chemicals  used  in  each  of  the 
sampled  treatment  systems  to  determine 
if  the  removal  of  the  metals  used  as 
treatment  chemicals  were  consistent 
with  removal  of  other  metals  on  site, 
indicating  a  well-designed  and  well- 
operated  system.  If  a  sampled  fecility 
used  a  metal  as  a  treatment  chemical, 
and  the  facility  treated  the  metal  to  a 
concentration  consistent  with  other 
metals  removed  on  site,  EPA  included 
the  metal  in  calcidation  of  the  BPT 
limitations.  If  the  sampled  facility  used 
a  metal  as  a  treatment  chemical  and  the 
treatment  system  did  not  remove  it  to  a 
concentration  consistent  with  other 
metals  removed  on  site,  EPA  excluded 
the  treatment  chemical  from  calculation 
of  the  limitations.  (Note  that  this 
practice  may  raise  similar  concerns  to 
those  discussed  above  with  respect  to 
editing  out  data  that  do  not  show 
positive  removals.)  The  Agency  used  the 
data  remaining  after  these  data  editing 
procedures  to  calculate  the  limitations. 

Calculation  of  Limitations 

The  Technical  Development 
Document  and  the  Statistical  Support 
Document  contain  a  detailed 


description  of  the  statistical 
methodology  used  for  the  calculation  of 
limitations.  EPA  based  the  effluent 
limitations  and  standards  in  today's 
notice  on  widely-recognized  statistical 
procedures  for  calculating  long-term 
averages  and  variability  factors.  The 
following  presents  a  summary  of  the 
statistical  methodology  used  in  the 
calculation  of  effluent  limitations. 

Effluent  limitations  for  each 
subcategory  are  based  on  a  combination 
of  long-term  average  effluent  values  and 
variability  fectors  that  accoimt  for 
variation  in  day-to-day  treatment 
performance  within  a  treatment  plant. 
The  long-term  averages  are  average 
effluent  concentrations  that  have  been 
achieved  by  well-operated  treatment 
systems  using  the  proposed  treatment 
technologies  described  in  Section  VIII. 
The  purpose  of  the  variability  fector  is 
to  allow  for  normal  variation  in  effluent 
concentrations.  A  facility  that  designs 
and  operates  its  treatment  system  to 
achieve  a  long-term  average  on  a 
consistent  basis  should  be  able  to 
comply  with  the  daily  and  monthly 
limitations  in  the  course  of  normal 
operations. 

EPA  developed  the  variability  factors 
and  long-term  averages  bom  a  database 
composed  of  individual  measurements 
on  treated  effluent  based  on  EPA 
sampling  data.  EPA  sampling  data 
reflects  the  performance  of  a  system 
over  a  three  to  five  day  period,  although 
not  necessarily  over  consecutive  days. 

EPA  performed  the  following  ste{Js  in 
order  to  calculate  the  proposed 
limitations  for  each  pollutant.  For  each 
subcategory,  EPA  calculated  the 
arithmetic  long-term  average 
concentration  of  a  pollutant  for  each 
facility  representing  the  proposed 
treatment  technology,  and  determined 
the  median  from  the  arithmetic  average 
concentrations.  For  each  pollutant,  this 
median  concentration  is  the  long-term 
average  (LTA)  concentration  that  EPA 
iised  in  determining  the  proposed 
effluent  limitations. 

The  Agency  then  used  the  modified 
delta-lognormal  distribution  to  estimate 
daily  and  monthly  variability  factors. 
This  is  the  same  distributional  model 
used  by  EPA  in  the  final  rulemakings  for 
the  Pulp  and  Paper  and  Centralized 
Waste  Treatment.  The  modified  delta- 
lognormal  distribution  models  the  data 
as  a  mixture  of  non-detect  observations 
and  measured  values.  EPA  selected  this 
distribution  because  the  data  for  most 
analytes  consisted  of  a  mixture  of 
measured  values  and  non-detects.  The 
modified  delta-lognormal  distribution 
assumes  that  all  non-detects  have  a 
value  equal  to  the  sample  specific 
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detection  limit  and  that  the  detected 
values  follow  a  lognormal  distribution. 

The  Agency  fit  me  daily 
concentration  data  from  each  facility 
that  had  enough  detected  concentration 
values  for  parameter  estimation  to  a 
modified  delta  lognormal  distribution. 
The  daily  variability  factor  for  each 
pollutant  at  each  facility  is  the  ratio  of 
the  estimated  99th  percentile  of  the 
distribution  of  the  daily  pollutant 
concentration  values  divided  by  the 
expected  value  of  the  distribution  of  the 
daily  values.  (EPA  assumed  that  the 
furthest  excursion  from  the  LTA  that  a 
well-operated  plant  using  the  proposed 
technology  option  could  be  expected  to 
make  on  a  daily  basis  was  a  point  below 
which  99  percent  of  the  data  for  that 
facility  falls,  under  the  assiuned 
distribution.)  The  pollutant  daily 
variability  factor  for  a  treatment 
technology  is  the  average  of  the 
pollutant  daily  variability  factors  bom 
the  facilities  with  that  technology.  EPA 
calculates  the  daily  maximum  limitation 
as  the  product  of  the  pollutant  LTA 
concentration  and  the  daily  variability 
&ctor. 

The  Agency  calculates  the  monthly 
maximum  limitation  in  much  the  same 
way.  However,  it  bases  the  variability 
factor  (known  as  the  monthly  variability 
factor)  on  the  95th  percentile  of  the 
distribution  of  four-day  average 
pollutant  concentrations  instead  of  the 
99th  percentile.  Therefore,  the  monthly 
variability  factor  for  each  pollutant  at 
each  facility  is  the  estimated  95th 
percentile  of  the  distribution  of  the  4- 
day  average  pollutant  concentration 
values  divided  by  the  expected  value  of 
the  distribution  of  the  daily  values.  The 
pollutant  monthly  variability  factor  for 
a  treatment  technology  is  the  average  of 
the  pollutant  monthly  variability  factors 
from  the  facilities  with  that  technology. 
EPA  calculates  the  maximum  monthly 
average  limitation  as  the  product  of  the 
pollutant  LTA  concentration  and  the 
monthly  variability  factor. 

There  were  several  instances  where 
variability  factors  could  not  be 
calculated  directly  bom  the  MP&M 
database  because  there  were  not  at  least 
two  effluent  values  measured  above  the 
minimum  detection  level  for  a  specific 
pollutant.  In  these  cases,  the  sample  size 
of  the  data  is  too  small  to  allow 


distributional  assumptions  to  be  made. 
Therefore,  in  order  to  assiune  a 
variability  factor  for  a  pollutant,  the 
Agency  transferred  variability  factors 
from  other  pollutants  that  exhibit 
similar  treatability  characteristics 
within  the  treatment  system.  The 
Technical  Development  Document  and 
the  Statistical  Support  Dociunent 
provide  detailed  information  on  the 
transfer  of  variability  factors. 

IX.  Best  Practicable  Control  Technology 
Currently  Available  (BPTV 

As  discussed  in  Section  n,  in  the 
guidelines  for  an  industry  category,  EPA 
defines  BFT  effluent  limits  for 
conventional,  toxic  (priority),  and  non- 
conventional  pollutants  for  direct 
discharging  facilities.  In  specifying  BPT, 
EPA  looks  at  a  number  of  factors.  EPA 
first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
also  considers  the  age  of  the  equipment 
and  facilities,  the  processes  employed 
and  any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non- water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  304(b)(1)(B)).  Traditionally,  EPA 
establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry  of  various  ages,  sizes,  processes 
or  other  common  characteristics.  Where 
existing  performance  is  uniformly 
inadequate,  EPA  may  require  higher 
levels  of  control  than  cmrently  in  place 
in  an  industrial  category  if  the  Agency 
determines  that  the  technology  can  be 
practically  applied.  See  "A  Legislative 
History  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972",  U.S. 
Senate  Committee  of  Public  Works, 
Serial  No.  93-1,  January  1973,  p.  1468. 

In  addition,  CWA  Section  304(b)(1)(B) 
requires  a  cost-reasonableness 
assessment  for  BPT  limitations.  In 
determining  the  BPT  limits,  EPA  must 
consider  the  total  cost  of  treatment 
technologies  in  relation  to  the  effluent 
reduction  benefits  achieved.  This 
inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
imless  the  required  additional 


reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.  cit.  p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See,  for  example, 
American  Iron  and  Steel  Institute  v. 
EPA,  526  F.2d  1027  (3rd  Cir.,  1975),  For 
the  BPT  cost-reasonableness  assessment, 
EPA  used  the  total  pounds  of  COD 
removed  for  the  General  Metals.  Metal 
Finishing  Job  Shops,  Non-Chromium 
Anodizing,  Steel  Forming  and 
Finishing,  and  Oily  Wastes,  and 
Railroad  Line  Maintenance 
subcategories  because  this  parameter 
best  represented  the  pollutant  removals 
without  counting  removals  of  individual 
pollutants  more  than  once.  EPA  used 
O&G  for  the  cost-reasonableness 
assessment  for  the  Shipbuilding  Dry 
Dock  subcategories  because  it  best 
represented  the  pollutant  removals  for 
these  subcategories  without  counting 
removals  of  individual  pollutants  more 
than  once. 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
volume  and  nature  of  expected 
discharges  after  application  of  BPT,  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  past  effluent 
limitations  guidelines  and  standards, 
BPT  cost-reasonableness  has  ranged 
bom  $0.94/lb-removed  to  $34.34/lb- 
removed  in  1996  dollars.  In  developing 
guidelines,  the  Act  does  not  require  or 
permit  consideration  of  water  quality 
problems  attributable  to  particular  point 
sources,  or  water  quality  improvements 
in  particular  bodies  of  water.  Therefore, 
EPA  has  not  considered  these  factors  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle.  590  F.  2d  1011  (D.C. 
Cir.  1978). 

Table  IX-1  below  summarizes  the 
pounds  of  pollutants  removed  for  direct 
dischargers,  and  Table  IX-2  summarizes 
the  costs,  costs  per  pound  removed,  and 
economic  impacts  for  direct  dischargers 
associated  with  each  of  the  proposed 
options  by  subcategory.  (See  Section  XII 
for  summary  tables  for  Indirect 
dischargers.) 


Table  IX-1  . — Pounds  of  Pollutants  Removed  by  the  Proposed  BPT  Option  for  Direct  Dischargers  by 

Subcategory 


Subcategory  ^ 
(number  of  facilities) 

Selected 
option 

TSS 
(lt>s  removed/ 

O&G 
(lbs  removed/ 

yr) 

COO 
(lbs  removed/ 

yo 

Priority  and 

nonconven- 

tKjnal  metals 

(lbs  removed/ 

yr) 

PrkHtJy  and 

norKXxiven- 

tonal  organKS 

(lbs  rerrxjved/ 

yr) 

Cyanide 
(Rs  removed/ 

yr) 

General  Metals  (3,794)  

Oplioo2  

Option  .2  

10.1  niillion  

13,000  

7.8  million 

14,400  

181  million 

232,000  

4  mHlion 

34,000  

5  niilion 

4,600  

184  000 

Metal  Finishing  Job  Shops  (15)* 

sItoo 
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Table  IX-1  .—Pounds  of  Pollutants  Removed  by  the  Proposed  BPT  Option  for  Direct  Dischargers  by 

Subcategory— Continued 

Subcateoory' 
(number  of  fecilities) 

Selected 
option 

tss 

(lbs  removed/ 

yr) 

O&G 

(lbs  removed/ 
yr) 

COD 

(bs  removed/ 

yr) 

Priority  and 

nonconven- 

tKxial  metals 

(lbs  removed/ 

yr) 

Priortiyiand 

nonconven- 

bonal  organlcs 

(lbs  removed/ 

yr) 

Cyanide 
(lbs  reniKJved/ 

yr) 

Printed  Wiring  Boards  (11)2  

Steei  Forming  and  Finishing  (43)  

Oi»y  Waste  (911)  

RaJIrrMd  Linfi  Maintfinancs  13A\ 

Option  2  

Option  2  

Options  

Option  10  

Option  10  

51  000 

238.000  

101,000  

885.000  

47  400 

1.3  mMion 

4.5m«Non 

5.1  milion 

59,000  

172,000  

387,000  

81,000  

22,UU0 

1,400 

884.000  

349,000  

9000 

76,000  

1,100 

127,000  

78  

700  

10 

1,000  

0 

Sh?)building  Dry  Dock  (6)  

650  

8.5  mMion  

0  

1  400 

0 

<  EPA  did  rK>t  identify  any  direct  disctiarging  facilities  In  ttie  Non-Chromium  Anodizing  subcategory;  therefore,  thdre  are  no  estimated  removals.  See  Section  IXC. 
2  AltfKxigh  EPA  is  not  revising  limits  for  TSS  and  04G  for  these  two  subcategories,  removals  are  reported  based  on  ir>cidental  removals  for  Vne  proposed  MP&M 
Option  2  technotogy  for  BPT  control  of  toxic  and  norKonventional  pollutants. 


EPA  notes  that  the  pounds  removed 
presented  in  Table  DC-l  may  differ  from 
the  pounds  removed  presented  in  the 
Economic  Analysis  section  (Section 
XVI).  This  difference  is  a  result  of  the 
iiact  that  when,  performing  certain 
economic  analyses  (e.g..  cost- 


effectiveness),  the  Agency  does  not 
include  facilities  (or  the  associated 
pollutant  loadings  and  removals)  that 
closed  at  the  baseline  [i.e.,  EPA 
predicted  that  these  facilities  would 
close  prior  to  the  implementation  of  the 
MP&M  rule).  Table  K-l  above  estimates 


that  annual  pounds  removed  by  the 
selected  option  for  all  of  the  direct 
discharging  facilities  in  EPA's 
questionnaire  data  base  that  discharged 
wastewater  at  the  time  the  data  were 
collected. 


Table  IX-2.— Annualized  Costs  and  Economic  Impacts  of  the  Proposed  BPT  Option  for  Direct  Dischargers 

BY  Subcategory 


Sut>categofy ' 
(number  of  facilities) 


General  Metals  (3,794) 

Metal  Finishing  Job  Shops  (15)  .. 

Printed  Wiring  Boards  (11) 

Steel  Forming  and  Finishing  (43) 

Oily  Waste  (911) 

Railroad  Line  Maintenance  (34)  .. 
Shipbuilding  Dry  Dock  (6)  


Selected  option 


Option  2  .. 
Option  2  .. 
Option  2  .. 
Option  2  .. 
Option  6  .. 
Option  10 
Option  10 


Annualized  compliance  costs  for 

selected  option 

($1996) 


23(J  million  . 
1.3  million  .. 
2.5  million  .. 
29.3  million 
11.2  million 
1.18  million 
2.15  million 


Economic  im* 
pacts  (facility 
closures)  of 

selected 
option  (Per- 
cent of  regu- 
lated sub- 
category) 


20  (<1%) 
0 
0 
0 
0 
0 
0 


BPT  cost  per 
pound 

removed  2 
(1996  $/pound 

removed) 


1.22 
5.60 
1.92 
6.51 
2.18 
20.00 
0.25 


^  EPA  did  not  identify  any  direct  discharging  facilities  in  tfie  Non-Chromium  Anodizing  subcategory;  tfierefore,  tfiere  are  r>o  estimated  costs. 
See  Section  IXC  for  estimates  based  on  a  model  facility. 

^EPA  based  ttie  pounds  used  in  calculating  ttie  BPT  cost  reasonableness  on  ttie  COD  removals  only  (shown  in  Table  IX-1)  for  each  sub- 
category, except  for  ttie  use  of  oil  and  grease  removals  only  (shown  in  Tat>te  IX-1 )  for  ttie  shipbuilding  dry  dock  sut>category. 


A.  General  Metals  Subcategory 
1.  Need  for  BPT  Regulation 

EPA  describes  the  General  Metals 
subcategory  in  Section  VI.C.l  of  this 
preamble.  The  Agency  estimates  that 
there  are  approximately  3,800  direct 
discharging  facilities  in  the  General 
Metals  subcategory.  EPA  estimates  that 
the  direct  discharging  facilities  in  the 
General  Metals  subcategory  currentiy 
discharge  substantial  quantities  of 
pollutants  into  the  surface  waters  of  the 
United  States,  including  8.2  million 
poimds  per  year  of  oil  and  grease,  10.9 
million  pounds  per  year  of  total 
suspended  solids,  187  million  poimds 
of  COD,  5.2  million  pounds  per  year  of 
priority  and  nonconventional  metal 
pollutants,  5.2  million  pounds  of 
priority  and  nonconventional  organic 
pollutants,  and  187,000  poimds  per  year 


of  cyanide.  As  a  result  of  the  quantity 
of  pollutants  currenUy  discharged 
directly  to  the  nation's  waters  by 
General  Metals  facilities,  EPA 
determined  that  there  was  a  need  for 
BPT  regulation  for  this  subcategory. 

2.  Selected  BPT  Option 

Facilities  in  the  General  Metals 
subcategory  generally  perform  unit 
operations  such  as  cleaning,  etching, 
electroplating,  electroless  plating,  and 
conversion  coating  that  produce  metal- 
bearing  wastewater,  hi  addition,  some  of 
these  facilities  also  perform  machining 
and  grinding,  impact  deformation,  and 
surface  preparation  operations  that 
generate  oily  wastewater.  Therefore, 
EPA  considered  technology  options  1 
through  4  for  this  subcategory  because 
technologies  included  in  these  options 
treat  both  oily  wastewater  as  well  as 


metal-bearing  wastewater.  As  explained 
above,  EPA  only  discusses  Options  2 
and  4  in  detail  in  this  preamble  since 
these  options  costed  less  and  removed 
more  pollutant  than  Options  1  and  3 
(respectively).  See  Section  VID.A.l  for  a 
discussion  of  technology  options. 

The  Agency  is  proposing  Option  2  as 
the  basis  for  the  new  BPT  regulation  for 
the  General  Metals  subcategory.  EPA's 
decision  to  propose  BPT  limitations 
based  on  Option  2  treatment  reflects 
primarily  two  factors:  (1)  The  degree  of 
effluent  reductions  attainable,  and  (2) 
the  total  cost  of  the  proposed  treatment 
technologies  in  relation  to  the  effluent 
reductions  achieved.  No  basis  could  be 
found  for  identifying  different  BPT 
limitations  based  on  age,  size,  process  or 
other  engineering  factors.  Neither  the 
age  nor  the  size  of  a  facility  in  the 
General  Metals  subcategory  will  directly 
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affect  the  treatability  of  MP&M  process 
wastewater.  For  facilities  in  this 
subcategory,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable. 

In  Table  DC-l  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  2,  and  in  Table 
DC-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  pounds 
of  COD  removed.  EPA  estimates  that 
implementation  of  Option  2  will  cost 
$1.22  per  pound  of  COD  removed  (1996 
$).  The  Agency  has  concluded  that  the 
costs  of  BPT  Option  2  are  achievable 
and  are  reasonable  as  compared  to  the 
removals  achieved  by  this  option. 

The  technology  proposed  in  Option  2 
represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  chemical  precipitation 
followed  by  sedimentation  in  this 
subcategory.  Approximately  22  percent 
of  the  djxect  discharging  facilities  in  the 
General  Metals  subcategory  employ 
chemical  precipitation  followed  by  a 
clarifier  (Option  2)  while  less  than  1 
percent  employ  microfiltration  after 
chemical  precipitation  (Option  4). 

Based  on  the  available  aata  base. 
Option  4  on  an  annual  basis  only 
removes  an  additional  66,000  pounds  of 
TSS,  12,300  pounds  of  O&G,  15,000 
pounds  of  priority  metals,  and  880,000 
pounds  ofnonconventional  metals, 
while  removing  324,000  poimds  less 
COD  and  31,000  pounds  less  priority 
and  nonconventional  organic  pollutants 
than  Option  2.  Although  there  is  a  large 
amount  of  additional  removeils  of  TSS 
and  nonconventional  metals  for  Option 
4  when  considered  across  the  entire 
population  (3,800  facilities),  the  Agency 
determined  that  these  additional 
removals  were  not  significant  when 
considered  on  a  per  facility  basis.  In 
addition.  Option  4"s  annualized  cost  is 
$52  million  more  than  Option  2.  EPA 
concluded  that  the  lack  of  significant 
additional  pollutant  removals  per 
facility  achieved  by  Option  4  (and  the 
fact  that  it  removes  less  COD  and 
organic  pollutants)  support  the  selection 
of  Option  2  as  the  BPT  technology  basis. 

3.  Calculation  of  BPT  Limitations  for  the 
General  Metals  Subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calculating  BPT  limitations  in 
Section  VID.B.  In  general,  the  Agency 
calculated  BPT  limitations  for  this 
subcategory  using  data  from  General 
Metals  facilities  employing  Option  2 
technology.  For  cyanide  limitations, 
EPA  used  data  from  all  subcategories 
where  cyanide  destruction  systems  were 
sampled.  If  data  was  not  sufficient  for 


developing  BPT  limitations  for  an 
individual  pollutant  in  this  subcategory, 
the  Agency  transferred  data  from 
another  subcategory  (see  the  Technical 
Development  Document  for  a  more 
detailed  discussion).  See  the  proposed 
rule  §  438.12  following  this  preamble  for 
a  list  of  the  proposed  BPT  limitations 
for  the  General  Metals  Subcategory.  (See 
Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.)  The  Statistical 
Development  Document  contains 
detailed  information  on  which  facilities 
EPA  used  in  calculating  the  proposed 
BPT  limitations. 

B.  Metal  Finishing  Job  Shops 
Subcategory 

1.  Need  for  BPT  Regulation 

EPA  describes  the  Metal  Finishing  Job 
Shops  subcategory  in  Section  VI.C.2  of 
this  preamble.  The  Agency  estimates 
that  there  are  approximately  15  direct 
discharging  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory.  EPA 
has  previously  promulgated  BPT  and 
BAT  limitations  for  all  of  the  facilities 
in  this  subcategory  at  40  CFR  part  413 
(Electroplating  Pretreatment  Standards) 
and  at  40  CFR  part  433  (Metal  Finishing 
Effluent  Limitations  Guidelines  and 
Pretreatment  Standards).  However,  EPA 
developed  the  existing  regulations 
applicable  to  the  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory 
approximately  20  years  ago,  and  since 
that  time,  advances  in  electroplating 
and  metal  finishing  processes,  water 
conservation,  pollution  prevention,  and 
wastewater  treatment  have  occurred. 
EPA  is  proposing  new  BPT  effluent 
limitations  guidelines  for  this 
subcategory. 

EPA  estimates  that  direct  discharging 
facilities  in  the  Metal  Finishing  Job 
Shops  subcategory  currently  discharge 
substantial  quantities  of  pollutants  into 
the  surface  waters  of  the  United  States, 
including  17,900  pounds  per  year  of  oil 
and  grease,  20,500  pounds  per  year  of 
TSS.  287,400  pounds  per  year  of  COD, 
44,000  pounds  per  year  of  priority  and 
nonconventional  metal  pollutants,  6,000 
pounds  per  year  of  priority  and 
nonconventional  organic  pollutants,  and 
6,000  pounds  per  year  of  cyanide.  As  a 
result  of  the  quantity  of  pollutants 
currently  discharged  direcUy  to  the 
nation's  waters  by  metal  finishing  job 
shop  facilities,  EPA  determined  that 
there  was  a  need  for  BPT  regulation  for 
this  subcategory. 

2.  Selected  BPT  Option 

Facilities  in  the  Metal  Finishing  Job 
Shops  subcategory  generally  perform 
unit  operations  such  as  cleaning, 
etching,  electroplating,  electroless 


plating,  passivating,  and  conversion 
coating  that  produce  metal-bearing 
wastewater.  In  addition,  some  of  these 
facilities  also  perform  machining  and 
grinding,  impact  deformation,  and 
surface  preparation  operations  that 
generate  oily  wastewater.  Therefore, 
EPA  considered  technology  options  1 
through  4  for  this  subcategory  because 
technologies  included  in  diese  options 
treat  both  oily  wastewater  as  well  as 
metal-bearing  wastewater.  As  explained 
above,  EPA  only  discusses  Options  2 
and  4  in  detail  in  this  preamble  since 
these  options  costed  less  and  removed 
more  pollutant  than  Options  1  and  3, 
respectively. 

'The  Agency  is  proposing  Option  2  as 
the  basis  for  BPT  regulation  for  the 
Metal  Finishing  Job  Shops  subcategory. 
The  new  BPT  limitations  incorporate 
more  stringent  effluent  requirements  for 
priority  metals,  nonconventional 
pollutants,  cyanide,  and  organic 
pollutants  (by  way  of  an  indicator 
parameter)  as  compared  to  the 
limitations  contained  in  40  CFR  433.13. 
EPA  has  included  the  conventional 
pollutants,  TSS  and  oil  and  grease,  in 
the  new  BPT  regulation  for  this 
subcategory  at  ^e  same  level  as  40  CFR 
433.13.  EPA's  decision  to  propose  BPT 
limitations  based  on  Option  2  treatment 
reflects  primarily  two  factors:  (1)  The 
degree  of  effluent  reductions  attainable 
and  (2)  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
effluent  reductions  achieved.  No  basis 
could  be  found  for  identifying  different 
BPT  limitations  based  on  age,  size, 
process  or  other  engineering  fectors. 
Neither  the  age  nor  the  size  of  a  facility 
in  the  Metal  Finishing  Job  Shop 
subcategory  will  directly  affect  the 
treatability  of  MP&M  process 
wastewater.  For  facihties  in  this 
subcategory,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable.  EPA  based  its 
decision  not  to  revise  the  conventional 
pollutant  limitations  on  the  use  of  the 
alternate  organics  control  parameters 
(i.e.,  TOC  or  TOP)  and  the  small 
additional  removals  of  TSS  obtainable 
after  the  incidental  removal  due  to 
control  of  the  metals. 

In  Table  IX-1  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  2,  and  in  Table 
IX-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  pounds 
of  COD  removed.  EPA  estimates  that 
implementation  of  Option  2  will  cost 
$5.60  per  pound  of  COD  removed 
(1996$).  The  Agency  has  concluded  that 
the  costs  of  BPT  Option  2  are  achievable 
and  are  reasonable  as  compared  to  the 
removals  achieved  by  this  option. 
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The  technology  proposed  in  Option  2 
represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  chemical  precipitation 
followed  by  sedimentation  in  the 
subcategory.  The  Agency  estimates  that 
100  percent  of  the  direct  discharging 
facilities  in  the  Metal  Finishing  Job 
Shops  subcategory  employ  chemical 
precipitation  followed  by  a  clarifier 
(Option  2)  while  no  facilities  employ 
microfiltration  after  chemical 
precipitation  (Option  4).  Because  no 
facilities  in  this  subcategory  employ 
microfiltration  after  chemical 
precipitation  for  solids  separation,  the 
Agency  concluded  that  Option  4  does 
not  represent  the  average  of  the  best 
treatment. 

Based  on  the  available  data  base. 
Option  4  on  an  annual  basis  only 
removes  an  additional  6,900  pounds  of 
priority  and  nonconventional  metals, 
while  removing  1,500  pounds  less  COD, 
and  600  pounds  less  priority  and 
nonconventional  organic  pollutants 
than  Option  2.  EPA  concluded  that  the 
lack  of  significant  overall  additional 
poUutant  removals  achieved  by  Option 
4  (and  the  fact  that  it  removes  less  COD, 
and  organic  pollutants)  support  the 
selection  of  Option  2  as  the  BPT 
technology  basis. 

3.  Calculation  of  BPT  Limitations  for  the 
Metal  Finishing  Job  Shops  Subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calculating  BPT  limitations  in 
Section  VIII.B.  In  general,  EPA 
calc\ilated  the  new  BPT  limitations  for 
this  subcategory  using  data  from 
facilities  in  the  Metal  Finishing  Job 
Shops  subcategory  employing  Option  2 
technology.  As  discussed  above,  EPA 
did  not  (^culate  new  limitations  for 
TSS  or  oil  and  grease  for  this 
subcategory.  Instead,  EPA  set  them  at 
the  same  level  as  in  the  Metal  Finishing 
effluent  guidelines  (40  CFR  433.13).  For 
cyanide  limitations,  EPA  used  data  from 
all  subcategories  where  cyanide 
destruction  systems  were  sampled.  If 
data  was  not  sufficient  for  developing 
BPT  limitations  for  an  individual 
poUutant  in  this  subcategory,  the 
Agency  transferred  data  from  another 
subcategory  (see  the  Technical 
Development  Document  for  a  more 
detailed  discussion).  See  the  proposed 
rule  §  438.22  following  this  preamble  for 
a  list  of  the  proposed  BPT  limitations 
for  the  Metal  Finishing  Job  Shops 
subcategory.  (See  Section  XXI.C  for  a 
discussion  of  monitoring  flexibility.) 
The  Statistical  Development  Document 
contains  detailed  information  on  which 
facilities  EPA  used  in  calculating  the 
proposed  BPT  limitations. 


C.  Non-Chromium  Anodizing 
Subcategory 

1.  Need  for  BPT  Regulation 

EPA  describes  the  Non-Chromium 
Anodizing  subcategory  in  Section  VI.C.3 
of  this  preamble.  EPA's  survey  of  the 
MP&M  industry  did  not  identify  any 
non-chromium  anodizing  facilities 
discharging  directly  to  surface  waters. 
All  of  the  non-chromium  anodizing 
facilities  in  EPA's  data  base  are  either 
indirect  or  zero  dischargers.  EPA 
consequently  could  not  evaluate  any 
treatment  systems.in  place  at  direct 
discharging  non-chromium  anodizing 
facilities  for  establishing  BPT 
limitations.  Therefore,  EPA  relied  on 
technology  transfer  based  on 
information  and  data  from  indirect 
discharging  facilities  in  the  Non- 
Chromium  Anodizing  subcategory.  The 
Agency  concluded  that  the  technology 
in  place  at  some  indirect  discharging 
non-chromium  anodizers  is  appropriate 
to  use  as  the  basis  for  regulation  of 
direct  dischargers  because  the  pollutant 
profile  of  the  wastewater  generated  at 
non-chromium  anodizers  discharging 
directly  would  be  similar  in  character  to 
that  from  indirect  discharging  non- 
chromiimi  anodizers  and  the  model 
technologies  in  place  at  indirect 
dischargers  are  effective  in  treating  the 
conventional  pollutants  that  are 
generally  not  regulated  in  pretreatment 
standards. 

EPA  has  previously  promulgated  BPT 
and  BAT  limitations  for  all  of  the 
facilities  in  this  subcategory  at  40  CFR 
part  433  (Metal  Finishing  Effluent 
Limitations  Guidelines  and 
Pretreatment  Standards).  However,  EPA 
developed  the  regulations  applicable  to 
this  subcategory  approximately  20  years 
ago,  and  since  that  time,  advances  in 
anodizing  processes,  water 
conservation,  pollution  prevention,  and 
wastewater  treatment  have  occurred. 
EPA  is  proposing  to  set  new  BPT 
effluent  limitations  guidelines  for  this 
subcategory  for  metals,  but  is  not 
revising  the  limitations  for  conventional 
pollutants  (TSS  and  oil  and  grease).  EPA 
based  its  decision  not  to  revise  the 
limitations  for  conventional  pollutants 
on  the  small  additional  removals 
attainable  after  the  incidental  removal 
due  to  control  of  the  metals. 

The  current  regulations  in  40  CFR 
part  433  require  non-chromi\mi 
anodizing  facilities  to  meet  effluent 
limitations  for  7  metal  pollutants.  EPA's 
data  show  that  these  seven  metals  are 
present  only  in  very  small  quantities  in 
the  current  discharges  at  non-chromium 
anodizing  facilities.  Under  the  Metal 
Finishing  effluent  guidelines,  EPA  did 
not  establish  a  BPT  limit  for  aluminum. 


the  metal  found  in  the  largest  quantity 
in  non-chromiimi  anodizers  wastewater. 
The  Agency  has  determined  that  direct 
discharging  facilities  in  the  Non- 
Chromiimi  Anodizing  subcategory 
should  have  a  limit  for  aluminum  and 
thus  is  proposing  to  replace  BPT  in  40 
CFR  part  433  with  new  MP&M  effluent 
limitations  that  more  appropriately 
reflect  the  pollutants  found  in  non- 
chromium  anodizing  wastewater.  EPA    ^ 
notes  that  the  Agency  expects  a 
reduction  in  monitoring  burden 
associated  with  this  revision  for  direct 
discharging  non-chromium  anodizing 
facilities. 

2.  Selected  BPT  Option 

Facilities  in  the  Non-Chromium 
Anodizing  subcategory  generally 
perform  unit  operations  such  as 
cleaning,  etching,  and  anodizing  of 
aluminum,  that  produce  metal-bearing 
wastewater.  The  majority  of  the  metal 
found  in  anodizing  wastewater  is 
aluminum.  In  addition,  some  of  these 
facilities  also  perform  machining  and 
grinding,  impact  deformation,  and 
surface  preparation  operations  that 
generate  oily  wastewater.  Therefore, 
EPA  considered  technology  options  1 
through  4  for  this  subcategory  because 
technologies  included  in  these  options 
treat  both  oily  wastewater  as  well  as 
metal-bearing  wastewater.  As  explained 
above,  EPA  only  discusses  Options  2 
and  4  in  detail  in  this  preamble  since 
these  options  costed  less  and  removed 
more  pollutant  than  Options  1  and  3 
(respectively). 

The  Agency  is  proposing  Option  2  as 
the  basis  for  BPT  regulation  for  the  Non- 
Chromium  Anodizing  subcategory. 
Although  EPA  did  not  identify  any 
existing  non-chromiimi  anodizers,  EPA 
estimated  the  cost  of  treatment  and 
pollutant  removal  for  a  median-sized 
direct  discharging  facility  with  a 
wastewater  flow  of  6.25  MGY,  based  on 
the  characteristics  of  a  similarly  sized 
indirect  discharging  non-chromium 
anodizer  facility.  Because  direct 
dischargers  are  more  likely  to  have 
treatment  in  place,  EPA  provided  the 
model  facility  with  treatment  in  place 
equivalent  to  Option  1.  Therefore  at  the 
model  direct  discharging  non-chromiimi 
anodizing  facility,  EPA  estimates  that 
implementation  of  Option  2  will  cost 
$0.83  per  pound  COD  removed  (1996$). 
and  has  found  that  cost  to  be  reasonable. 
EPA  estimates  that  Option  2  would 
remove  25,700  poimds  of  pollutants  per 
median-sized  facility  per  year 
(including  9,200  poimds  of  TSS  as 
incidental  removals  based  on  the 
control  of  metals  and  1,240  pounds  of 
aluminum). 
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Additionally,  because  solids 
separatibn  by  microfiltration  is  not  used 
by  any  non-chromium  anodizer 
facilities,  the  Agency  concluded  that 
Option  4  does  not  represent  best 
practicable  control  technology  for  this 
subcategory. 

3.  Calculation  of  BPT  Limitations  for  the 
Non-Chromium  Anodizing  Subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calculating  BPT  limitations  in 
Section  Vin.B.  Because  EPA's  survey 
did  not  identify  any  direct  dischargers 
in  this  subcategory.  EPA  used  data  from 
indirect  discharging  facilities  to  develop 
the  BPT  limitations.  The  Agency 
identified  two  indirect  discharging 
fecilities  in  this  subcategory  that 
achieved  very  good  pollutant  reductions 
(including,  on  average.  96  percent 
reduction  of  aluminimi  and  incidental 
removals  of  95  percent  for  TSS). 
Therefore,  EPA  determined  that  the  data 
from  these  focilities  were  appropriate 
for  the  development  of  BPT  limitations. 
If  data  was  not  sufficient  for  developing 
BPT  limitations  for  an  individual 
pollutant  in  this  subcategory,  the 
Agency  transferred  data  from  another 
subcategory  (see  the  Technical 
Development  Document  for  a  more 
detailed  discussion).  In  the  case  of  TSS 
and  oil  and  grease,  EPA  used  the 
limitations  in  40  CFR  part  433.13.  See 
the  proposed  rule  §  438.32  following 
this  preamble  for  a  list  of  the  proposed 
BPT  limitations  for  the  Non-Qiromium 
Anodizers  Subcategory.  (See  Section 
XXI.C  for  a  discussion  of  monitoring 
flexibility.)  The  Statistical  Development 
Document  contains  detailed  information 
on  which  facilities  EPA  used  in 
calculating  the  proposed  BPT 
limitations. 

D.  Printed  Wiring  Board  Subcategory 

1.  Need  for  BPT  Regulation 

EPA  describes  the  Printed  Wiring 
Board  subcategory  in  Section  VI.C.4  of 
this  preamble.  The  Agency  estimates 
that  there  are  approximately  11  direct 
discharging  facilities  in  this 
subcategory.  EPA  has  previously 
promulgated  BPT  and  BAT  limitations 
for  all  of  the  facilities  in  this 
subcategory  at  40  CFR  part  433  (Metal 
Finishing  Effluent  Limitations 
Guidelines  and  Pretreatment  Standards). 
However,  EPA  developed  the 
regulations  applicable  to  this 
subcategory  approximately  20  years  ago, 
and  since  that  time,  advances  in  printed 
wiring  board  manufacturing  processes, 
water  conservation  practices,  pollution 
prevention  techniques,  and  wastewater 
treatment  have  occurred.  EPA  is 


{>roposing  to  set  new  BPT  effluent 
imitations  guidelines  for  this 
subcategory. 

EPA  estimates  that  direct  discharging 
facilities  in  the  Printed  Wiring  Board 
subcategory  currentiy  discharge 
substantial  quantities  of  pollutants  into 
the  surface  waters  of  the  United  States, 
including  262,000  poimds  per  year  of 
oil  and  grease,  100.000  poimds  per  year 
of  total  suspended  solids,  1.7  million 
pounds  per  year  of  COD,  242.000 
pounds  per  year  of  priority  and 
nonconventional  metal  pollutants, 
35.000  pounds  per  year  of  priority  and 
nonconventional  organic  pollutants,  and 
1 ,600  pounds  per  year  of  cyanide.  As  a 
result  of  the  quantity  of  pollutant 
currently  discharged  directly  to  the 
nation's  waters  by  printed  wiring  board 
facilities.  EPA  determined  that  there 
was  a  need  for  BPT  regulation  for  this 
subcategory. 

2.  Selected  BPT  Option 

Facilities  in  the  Printed  Wiring  Board 
subcategory  generally  perform  unit 
operations  such  as  cleaning,  etching, 
masking,  electroplating,  electroless 
plating,  applying,  developing  and 
stripping  of  photoresist,  and  tin/lead 
soldering  that  produce  metal-bearing 
and  organic-bearing  wastewater. 
Therefore,  EPA  considered  technology 
options  1  through  4  for  this  subcategory. 
As  explained  above,  EPA  only  discusses 
Options  2  and  4  in  detail  in  this 
preamble  since  these  options  costed  less 
and  removed  more  pollutant  than 
Options  1  and  3  (respectively). 

The  Agency  is  proposing  Option  2  as 
the  basis  for  BPT  regulation  for  the 
Printed  Wiring  Board  subcategory.  The 
new  BPT  limitations  ihcorporate  more 
stringent  effluent  requirements  for 
priority  metals,  nonconventional 
pollutants,  cyanide,  and  organic 
pollutants  (by  way  of  an  indicator 
parameter)  as  compared  to  the 
limitations  contained  in  40  CFR  part 
433.13.  EPA  has  included  the 
conventional  pollutants.  TSS  and  oil 
and  grease,  in  the  new  BPT  regulation 
for  this  subcategory  at  the  same  level  as 
40  CFR  part  433.13.  Removals  for  these 
pollutants  are  incidental  removals  based 
on  the  increased  control  of  metals  and 
organic  pollutants  (by  way  of  an 
indicator  parameter)  by  the  proposed 
BPT  technology  options.  EPA's  decision 
to  propose  BPT  limitations  based 
Option  2  treatment  for  priority  metals, 
nonconventional  pollutants,  cyanide 
and  organic  pollutants  reflects  primarily 
two  factors:  (1)  The  degree  of  effluent 
reductions  attainable  and  (2)  the  total 
cost  of  the  proposed  treatment 
technologies  in  relation  to  the  effluent 
reductions  achieved.  No  basis  could  be 


found  for  identifying  different  BPT 
limitations  based  on  age.  size,  process  or 
other  engineering  factors.  Neither  the 
age  nor  die  size  of  a  facility  in  the 
Printed  Wiring  Board  subcategory  will 
directiy  affect  the  treatability  of  MP4M 
process  wastewater.  For  facilities  in  this 
subcategory,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable. 

In  Table  DC-l  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  2,  and  in  Table 
IX-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  pounds 
of  COD  removed.  EPA  estimates  that 
implementation  of  Option  2  will  cost 
$1.92  perpound  of  COD  removed 
(1996$).  The  Agency  has  concluded  that 
the  costs  of  BPT  Option  2  are  achievable 
and  are  reasonable  as  compared  to  the 
removals  achieved  by  this  option. 

The  technology  proposed  in  Option  2 
represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  chemical  precipitation 
followed  by  sedimentation  in  this 
subcategory.  The  Agency  estimates  that 
100  percent  of  the  direct  discharging 
facilities  in  the  Printed  Wiring  Board 
subcat^ory  employ  chemical 
precipitation  and  sedimentation 
treatment  (Option  2);  however,  the 
Agency  did  identify  indirect  dischargers 
in  this  subcategory  with  Option  4 
technology  in  place.  In  fact,  EPA 
collected  wastewater  treatment  samples 
at  one  indirect  discharging  printed 
vtriring  board  manu&cturing  facility  that 
employed  Option  4  technology. 

Based  on  me  available  data  oase, 
Option  4  on  an  annual  basis  only 
removes  an  additional  48,000  pounds  of 
priority  and  nonconventional  metals, 
while  removing  9.000  less  pounds  of 
COD,  and  250  less  pounds  of  priority 
and  nonconventional  organic  pollutants 
than  Option  2.  In  addition,  Option  4's 
aimualized  cost  is  $2  million  more  than 
Option  2.  EPA  concluded  that  the  lack 
of  significant  overall  additional 
pollutant  removals  achieved  by  Option 
4  (and  the  fact  that  it  removes  less  COD. 
and  organic  pollutants)  support  the 
selection  of  Option  2  as  the  BPT 
technology  basis. 

3.  Calculation  of  BPT  Limitations  for  the 
Printed  Wiring  Board  Subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calculating  BPT  limitations  in 
Section  VIII.B.  In  general,  EPA 
calculated  the  new  BPT  limitations  for 
this  subcategory  using  data  from 
facilities  in  the  Printed  Wiring  Board 
subcategory  emplo3dng  Option  2 
technology.  As  discussed  above.  EPA 
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did  not  calculate  new  limitations  for 
TSS  or  oil  and  grease  for  this 
subcategory.  Instead,  EPA  set  them  at 
the  same  level  as  in  the  Metal  Finishing 
effluent  guidelines  (40  CFR  part  433.13). 
For  cyanide  limitations,  EPA  used  data 
from  all  subcategories  where  cyanide 
destruction  systems  were  sampled.  If 
data  was  not  sufficient  for  developing 
BPT  limitations  for  an  individual 
pollutant  in  this  subcategory,  the 
Agency  transferred  data  from  another 
subcategory  (see  the  Technical 
Development  Docxunent  for  a  more 
detailed  discussion).  See  the  proposed 
rule  §  438.42  following  this  preamble  for 
a  list  of  the  proposed  BPT  limitations 
for  the  Printed  Wiring  Board 
subcategory.  (See  Section  XXI.C.  for  a 
discussion  of  monitoring  flexibility.) 
The  Statistical  Development  Document 
contains  detailed  information  on  which 
facilities  EPA  used  in  calculating  the 
proposed  BPT  limitations. 

E.  Steel  Forming  and  Finishing 
Subcategory 

1 .  Need  for  BPT  Regulation 

EPA  describes  the  Steel  Forming  * 
Finishing  subcategory  in  Section  VI.C.5 
of  this  preamble.  The  Agency  estimates 
that  there  are  approximately  43  direct 
discharging  facilities  in  this 
subcategory.  EPA  has  previously 
promulgated  BPT  and  BAT  limitations 
for  all  of  the  faciUties  in  this 
subcategory  at  40  CFR  part  420  (Iron 
and  Steel  Manufacturing  Effluent 
Limitations  Guidelines  and 
Pretreatment  Standards).  However,  EPA 
developed  the  regidations  applicable  to 
this  subcategory  approximately  20  years 
ago,  and  since  that  time,  changes  in  the 
industry,  particularly  in  growth  of  the 
niunber  of  facilities  conducting  steel 
forming  and  finishing  operations 
without  the  presence  of  the  typical  steel 
manufactiuing  processes,  and  changes 
in  water  conservation  practices, 
pollution  prevention  techniques,  and 
wastewater  treatment  have  occvured.  In 
addition,  the  operations  covered  by  this 
proposed  rule  are  segments  of  the 
forming  and  finishing  subcategories  in 
40  CFR  part  420.  The  proposed  MP&M 
subcategory  is  comprised  of  limitations 
and  standards  based  on  specific  forming 
and  finishing  operations  only. 

EPA  estimates  that  direct  discharging 
facilities  in  the  new  Steel  Forming  & 
Finishing  subcategory  currently 
discharge  substantial  quantities  of 
pollutants  into  the  surface  waters  of  the 
United  States,  including  195,000 
pounds  per  year  of  oil  and  grease,  1.08 
million  pounds  per  year  of  total 
suspended  solids,  6  million  pounds  per 
year  of  COD,  771,000  poimds  per  year 


of  priority  and  nonconventional  metal 
pollutants,  168.000  pounds  per  year  of 
priority  and  nonconventional  organic 
pollutants,  and  2,300  potmds  per  year  of 
cyanide.  As  a  result  of  the  quantity  of 
pollutant  currently  discharged  directly 
to  the  nation's  waters  by  steel  forming 
&  finishing  facilities,  EPA  determined 
that  there  was  a  need  for  BPT  regulation 
for  this  subcategory.  In  a  separate 
notice,  EPA  is  proposing  to  revise  other 
subcategories  in  the  Iron  and  Steel 
.Manufacturing  effluent  guidelines. 

2.  Selected  BPT  Option 

FaciUties  in  the  proposed  MP&M 
Steel  Forming  &  Finishing  subcategory 
generally  perform  unit  operations  such 
as  acid  pickling,  annealing,  conversion 
coating  (e.g.,  zinc  phosphate,  copper 
sulfate),  hot  dip  coating,  electroplating, 
heat  treatment,  welding,  and  drawing  of 
steel  bar,  rod,  and  wire  that  produce 
metal-bearing  and  oil-bearing 
wastewater.  Therefore,  EPA  considered 
technology  options  1  through  4  for  this 
subcategory.  As  explained  above,  EPA 
only  discusses  Options  2  and  4  in  detail 
in  tins  preamble  since  these  options 
costed  less  and  removed  more  pollutant 
than  Options  1  and  3  (respectively). 

The  Agency  is  proposing  Option  2  as 
the  basis  for  the  new  BPT  regulation  for 
the  Steel  Forming  &  Finishing 
subcategory.  EPA's  decision  to  propose 
BPT  limitations  based  on  Option  2 
treatment  reflects  primarily  two  factors: 
(1)  the  degree  of  effluent  reductions 
attainable  and  (2)  the  total  cost  of  the 
proposed  treatment  technologies  in 
relation  to  the  effluent  reductions 
achieved.  No  basis  could  be  foimd  for 
identifying  different  BPT  limitations 
based  on  age,  size,'process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  a  facility  in  the  Steel  Forming 
and  Finishing  subcategory  will  directly 
affect  the  treatability  of  MP&M  process 
wastewater.  For  facilities  in  this 
subcategory,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable. 

In  Table  K-l  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  2,  and  in  Table 
LX-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  pounds 
of  COD  removed.  EPA  estimates  that 
implementation  of  Option  2  will  cost 
$6.51  per  pound  of  COD  removed 
($1996).  The  Agency  has  concluded  that 
the  costs  of  BPT  Option  2  are  achievable 
and  are  reasonable  as  compared  to  the 
removals  achieved  by  this  option. 

The  technology  proposed  in  Option  2 
represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  chemical  precipitation 


followed  by  sedimentation  in  this 
subcategory.  The  Agency  estimates  that 
64  percent  of  the  direct  discharging 
facilities  in  this  subcategory  employ 
chemical  precipitation  followed  by 
sedimentation  (Option  2).  Because  no 
facilities  in  this  subcategory  employ 
microfiltration  after  chemical 
precipitation  for  solids  separation,  the 
Agency  concluded  that  Option  4  does 
not  represent  best  practicable  control 
technology. 

3.  Calculation  of  BPT  Limitations  for  the 
Steel  Forming  &  Finishing  Subcategory 

EPA  explained  its  data  editing 
procedines  and  statistical  methodology 
for  caloilating  BPT  limitations  in 
Section  Vm.B.  In  general,  EPA 
calculated  BPT  limitations  for  this 
subcategory  using  data  transferred  from 
facilities  employing  Option  2 
technology  in  the  General  Metals 
subcategory.  However,  EPA  determined 
that  mass-based  limitations  (rather  than 
concentration-based  limitations 
developed  for  the  General  Metals 
subcategory)  are  more  appropriate  for 
this  subcategory.  Facilities  in  this 
subcategory  keep  close  track  of  their 
production  on  a  mass  basis  primarily 
because  of  their  prior  regulation  under 
the  mass-based  Iron  &  Steel 
Manufactiuing  effluent  guidelines. 
Furthermore,  EPA  determined  that 
mass-based  limitations  are  appropriate 
for  this  subcategory  due  to  the  uniform 
natiue  of  the  products  produced  (wire, 
rod,  bar,  pipe,  and  tube).  The  luiiform 
natmre  of  the  products  produced  by  this 
industry  makes  for  an  easier  conversion 
from  concentration-based  to  mass-based 
limitations.  One  of  the  primary  reasons 
that  EPA  is  not  requiring  mass-based 
limitations  for  other  subcategories  is  the 
fact  that  most  MP&M  facilities  do  not 
collect  production  information  on  a 
wastestream-by-wastestream  basis,  and 
therefore  development  of  mass-based 
limitations  could  create  a  significant 
burden  for  both  the  POTW  and  the 
MP&M  facility.  In  the  case  of  the  Steel 
Forming  and  Finishing  subcategory, 
EPA  is  able  to  use  the  industry's 
production  information  to  propose 
production-based  limitations  for  the 
steel  forming  and  finishing  subcategory. 

EPA  solicits  paired  treatment  system 
influent  and  effluent  data  from  Steel 
Forming  &  Finishing  facilities,  so  that 
limits  may  better  reflect  treatment  at 
steel  forming  and  finishing  facilities. 
EPA  also  solicits  comment  on  whether 
to  allow  concentration-based  limits  for 
this  subcategory  and  any  rationale  for 
doing  so.  For  cyanide  limitations,  EPA 
used  data  from  all  subcategories  where 
cyanide  destruction  systems  were 
sampled  (see  the  Technical 
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Development  Document  for  a  more 
detailed  discussion).  See  the  proposed 
rule  §  438.52  following  this  preamble  for 
a  list  of  the  proposed  BPT  limitations 
for  the  Steel  Forming  &  Finishing 
subcategory.  (See  Section  XXI.C  for  a 
discussion  of  monitoring  flexibility.) 
The  Statistical  Development  Dociunent 
contains  detailed  information  on  which 
facilities  EPA  used  in  calcidating  the 
proposed  BPT  limitations. 

F.  Oily  Wastes  Subcategory 

1.  Need  for  BPT  Regulation 

EPA  describes  the  Oily  Wastes 
subcategory  in  Section  VI.C.6  of  this 
preamble.  EPA  estimates  that 
approximately  900  MP&M  direct 
discharging  facilities  in  the  Oily  Wastes 
subcategory  currently  discharge 
substantial  quantities  of  pollutants  into 
the  siuface  waters  of  the  United  States, 
including  965,000  pounds  per  year  of 
oil  and  grease,  414,00  pounds  per  year 
of  total  suspended  solids,  6.4  million 
pounds  per  year  of  COD,  595,000 
poimds  per  year  of  priority  and 
nonconventional  metal  pollutants,  and 
135,000  pounds  per  year  of  priority  and 
nonconventional  organic  pollutants.  As 
a  result  of  the  quantity  of  pollutant 
currently  discharged  directly  to  the 
nation's  waters  by  Oily  Waste  facilities, 
EPA  determined  that  diere  was  a  need 
for  BPT  regulation  for  this  subcategory. 

2.  Selected  BPT  Option 

Facilities  in  the  Oily  Wastes 
subcategory  generally  perform  unit 
operations  such  as  alkaline  cleaning  and 
its  associated  rinses  to  remove  oil  and 
dirt  bom  components,  machining  and 
grinding  producing  wastewater 
containing  coolants  and  lubricants,  and 
dye  penetrant  and  magnetic  flux  testing 
that  produce  mainly  oil-bearing 
wastewater  (see  Section  VI.C.6  for  a  list 
of  the  unit  operations  that  define  the 
applicability  of  this  subcategory). 
Because  of  the  oily  nature  of  the 
wastewater,  EPA  considered  technology 
options  5  through  8  for  this  subcategory. 
(EPA  did  not  consider  oily  wastewater 
treatment  using  DAF  (Options  9  and  10) 
because  it  was  not  widely  used  by 
facilities  in  this  subcategory.  The 
Agency  analyzed  the  DAF  options  for 
the  Railroad  Line  Maintenance  and 
Shipbuilding  Dry  Dock  subcategories 
only.)  As  explained  above,  EPA  only 
discusses  Options  6  and  8  in  detail  in 
this  preemible  since  these  options  costed 
less  and  removed  more  pollutant  than 
Options  5  and  7  (respectively). 

The  Agency  is  proposing  Option  6, 
oil-water  separation  by  chemical 
emulsion  breaking,  gravity  separation, 
and  oil  skimming,  as  the  basis  for  the 


new  BPT  regulation  for  the  Oily  Wastes 
subcategory.  EPA's  decision  to  propose 
BPT  limitations  based  on  Option  6 
treatment  reflects  primarily  two  factors: 
(1)  the  degree  of  effluent  reductions 
attainable  and  (2)  the  total  cost  of  the 
proposed  treatment  technologies  in 
relation  to  the  effluent  reductions 
achieved.  No  basis  could  be  found  for 
identifying  different  BPT  limitations 
based  on  age,  size,  process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  a  facility  in  the  Oily  Wastes 
subcategory  will  directly  affect  the 
treatability  of  MP&M  process 
wastewater.  For  facilities  in  this 
subcategory,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable. 

In  Table  DC-l  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  6,  and  in  Table 
IX-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  poimds 
of  COD  removed.  EPA  estimates  that 
implementation  of  Option  6  will  cost 
$2.18  per  pound  of  COD  removed 
(1996$).  The  Agency  has  concluded  that 
the  costs  of  BPT  Option  6  are  achievable 
and  are  reasonable  as  compared  to  the 
removals  achieved  by  this  option. 

The  technology  proposed  in  Option  6 
represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  chemical  emulsion 
breaking  and  oil-skimming  in  this 
subcategory.  The  Agency  estimates  that 
1 1  percent  of  the  direct  discharging 
facilities  in  the  Oily  Wastes  subcategory 
perform  oil-water  separation  through 
chemical  emulsion  breaking  (Option  6) 
while  only  4  percent  employ 
ultrafiltration  (Option  8). 

Based  on  the  available  data  base, 
Option  8  on  an  annual  basis  only 
removes  an  additional  19,000  pounds  of 
TSS,  56,600  pounds  of  O&G,  while 
removing  1.42  million  less  pounds  of 
COD,  12,000  less  pounds  of  priority  and 
nonconventional  metals,  and  2,400  less 
pounds  of  priority  and  nonconventional 
organic  pollutants  than  Option  6.  In 
addition.  Option  8's  annualized  cost  is 
$43  million  more  than  Option  6.  EPA 
concluded  that  the  lack  of  significant 
overall  additional  pollutant  removals 
achieved  by  Option  8  do  not  justify  its 
use  as  a  bjisis  for  BPT  for  this 
subcategory. 

3.  Calculation  of  BPT  Limitations  for  the 
Oily  Wastes  subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calculating  BPT  limitations  in 
Section  VIII.B.  EPA  calculated  BPT 
limitations  for  this  subcategory  using 
data  from  facilities  in  the  Oily  Wastes 


subcategory  employing  Option  6 
technology.  See  the  proposed  rule 
§  438.62  following  this  preamble  for  a 
list  of  the  proposed  BPT  limitations  for 
the  Oily  Wastes  subcategory.  (See 
Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.)  The  Statistical 
Development  Document  contains 
detailed  information  on  which  facilities 
EPA  used  in  calculating  the  proposed 
BPT  limitations. 

G.  Railroad  Line  Maintenance 
Subcategory 

1.  Need  for  BPT  Regulation 

EPA  describes  the  Railroad  Line 
Maintenance  subcategory  in  Section 
VI.C.7  of  this  preamble.  The  Agency 
estimates  that  there  are  approximately 
34  direct  discharging  facilities  in  this 
subcategory.  EPA  determined  that  BPT 
limitations  for  this  subcategory  were 
necessary  because  of  the  oil  and  grease 
and  potential  TSS  loads  that  facilities  in 
this  subcategory  generate.  EPA  estimates 
that  direct  discharging  facilities  in  the 
Railroad  Line  Maintenance  subcategory 
currently  discharge  substantial 
quantities  of  pollutants  into  the  surface 
waters  of  the  United  States,  including 
52,000  pounds  per  year  of  oil  and 
grease,  170,000  pounds  per  year  of  COD, 
18,000  pounds  per  year  of  total 
suspended  solids,  54,000  pounds  per 
year  of  priority  and  nonconventional 
metal  pollutants,  and  1 ,600  pounds  per 
year  of  priority  and  nonconventional 
organic  pollutants.  As  a  result  of  the 
quantity  of  pollutant  currendy 
discharged  directly  to  the  nation's 
waters  by  Railroad  Line  Maintenance 
facilities,  EPA  determined  that  there 
was  a  need  for  BPT  regulation  for  this 
subcategory. 

2.  Selected  BPT  Option 

Facilities  in  the  Railroad  Line 
Maintenance  subcategory  generally 
perform  unit  operations  that  produce 
mainly  oil-bearing  wastewater  such  as 
alkaline  cleaning  and  its  associated 
rinses  to  remove  oil  and  dirt  from 
components,  and  machining  and 
grinding  which  use  coolants  and 
lubricants.  Because  of  the  oily  nature  of 
the  wastewater,  EPA  considered 
technology  options  7  through  10  for  this 
subcategory.  (EPA  did  not  consider  oily 
wastewater  treatment  using  oil-water 
separation  through  emulsion  breaking 
(Options  5  and  6)  for  this  subcategory 
because  a  large  number  of  railroad  line 
maintenance  facilities  currendy  use 
DAF  (Options  9  and  10)).  As' explained 
above,  EPA  only  discusses  Options  8 
and  10  in  detail  in  this  preamble  since 
these  options  costed  less  and  removed 
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more  pollutant  than  Options  7  and  9 
(respectively). 

Tne  Agency  is  proposing  Option  10, 
oil-water  separation  by  DAF,  as  the 
basis  for  the  new  BPT  regulation  for  the 
Railroad  Line  Maintenance  subcategory. 
EPA's  decision  to  propose  BPT 
limitations  based  on  Option  10 
treatment  reflects  primarily  two  factors: 
(1)  the  degree  of  effluent  reductions 
attainable  and  (2)  the  total  cost  of  the 
proposed  treatment  technologies  in 
relation  to  the  effluent  reductions 
achieved.  No  basis  could  be  foiuid  for 
identifying  different  BPT  Limitations 
based  on  age,  size,  process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  a  facility  in  the  Railroad  Line 
Maintenance  subcategory  will  directly 
affect  the  treatability  of  MP&M  process 
wastewater.  For  facilities  in  this 
subcategory,  the  most  p>ertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable. 

In  Table  IX-1  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  10,  and  in  Table 
IX-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  pounds 
of  O&G  removed.  EPA  estimates  that 
implementation  of  Option  10  will  cost 
$20.00  per  pound  of  COD  removed 
(19965).  The  Agency  has  concluded  that 
the  costs  of  BPT  Option  10  are 
achievable  and  are  reasonable  as 
compared  to  the  removals  achieved  by 
this  option. 

The  technology  proposed  in  Option 
10  represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  DAF  in  this  subcategory. 
The  Agency  estimates  that  91  percent  of 
the  direct  discharging  facilities  in  the 
Railroad  Line  Maintenance  subcategory 
employ  DAF  (Option  10)  while  no 
facilities  employ  ultrafiltration  (Option 
8).  Because  no  facilities  in  this 
subcategory  employ  ultrafiltration  for 
removal  of  O&G.  the  Agency  concluded 
that  Option  8  does  not  represent  best 
practicable  control  technology. 

3.  Calculation  of  BPT  Limitations  for  the 
Railroad  Line  Maintenance  Subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calcidating  BPT  limitations  in 
Section  VIU.B.  EPA  calculated  BPT 
limitations  for  this  subcategory  using 
data  from  facilities  in  the  Railroad  line 
Maintenance  subcategory  employing 
Option  10  technology.  In  cases  where 
data  from  the  Railroad  Line 
Maintenance  subcategory  was  not 
sufficient  for  a  particular  pollutant,  the 
Agency  transferred  effluent  data  from 
facilities  in  the  Shipbuilding  Dry  Dock 
subcategory  in  order  to  develop  a 


proposed  BPT  limitation  (see  the 
Technical  Development  Dociunent  for  a 
more  detailed  discussion).  See  the 
proposed  rule  §438.72  following  this 
preamble  for  a  list  of  the  proposed  BPT 
limitations  for  the  Railroad  Line 
Maintenance  subcategory.  (See  Section 
XXI.C  for  a  discussion  of  monitoring 
flexibility.)  The  Statistical  Development 
Document  contains  detailed  information 
on  which  facilities  EPA  used  in 
calculating  the  proposed  BPT 
limitations. 

H.  Shipbuilding  Dry  Dock  Subcategory 

1.  Need  for  BPT  Regulation 

EPA  describes  the  Shipbuilding  Dry 
Dock  subcategory  in  Section  VI.C.8  of 
this  preamble.  The  Agency  estimates 
that  there  are  six  direct  discharging 
facilities  in  this  subcategory.  The 
Agency  notes  that  many  shipbuilders 
operate  multiple  dry  docks  (or  similar 
structures)  and  that  this  is  the  number 
of  estimated  facilities  (not  dry  docks) 
that  discharge  MP&M  process 
wastewater  from  dry  docks  (and  similar 
structures).  EPA  determined  that  BPT 
limitations  for  this  subcategory  were 
necessary  because  of  the  oil  and  grease 
and  potential  TSS  loads  that  facilities  in 
this  subcategory  generate.  EPA  estimates 
that  direct  cUscharging  facilities  in  the 
Shipbuilding  Ehy  Dock  subcategory 
currently  discharge  substantial 
quantities  of  pollutants  into  the  surfrtce 
waters  of  the  United  States,  including 
8.5  million  pounds  per  year  of  oil  and 
grease,  18,400  pounds  per  year  of  total 
suspended  solids,  976,000  pounds  per 
year  of  COD,  88,500  pounds  per  year  of 
priority  and  nonconventional  metal 
pollutants,  and  6,000  pounds  per  year  of 
priority  and  nonconventional  organic 
pollutants.  As  a  result  of  the  quantity  of 
pollutant  aurently  discharged  directly 
to  the  nation's  waters  by  Shipbuilding 
Dry  Dock  facilities,  EPA  determined  that 
there  was  a  need  for  BPT  regulation  for 
this  subcategory. 

2.  Selected  BPT  Option 

Facilities  in  the  Shipbuilding  Dry 
Dock  subcategory  generally  perform  unit 
operations  that  produce  mainly  oil- 
bearing  wastewater  such  as  abrasive 
blasting,  bydroblasting,  painting, 
welding,  corrosion  preventive  coating, 
floor  cleaning,  aqueous  degreasing,  and 
testing  (e.g.,  hydrostatic  testing). 
Because  of  the  oily  nature  of  the 
wastewater,  EPA  considered  technology 
options  7  through  10  for  this 
subcategory.  (EPA  did  not  consider  oily 
wastewater  treatment  using  oil-water 
separation  through  chemical  emulsion 
breaking  (Options  5  and  6)  for  this 
subcategory  because  all  of  the 


shipbuilding  dry  dock  facilities  in  EPA's 
database  currently  use  DAF  (Options  9 
and  10)).  As  explained  above,  EPA  only 
discusses  Options  8  and  10  in  detail  in 
this  preamble  since  these  options  costed 
less  and  removed  more  pollutant  than 
Options  7  and  9  (respectively). 

The  Agency  is  proposing  Option  10, 
oil-water  separation  by  DAF,  as  the 
basis  for  the  new  BPT  regulation  for  the 
Shipbuilding  Dry  Dock  subcategory. 
EPA's  decision  to  propose  BPT 
limitations  based  Option  10  treatment 
reflects  primarily  two  factors:  (1)  The 
degree  of  effluent  reductions  attainable 
and  (2)  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
effluent  reductions  achieved.  No  basis 
could  be  foimd  for  identifying  different 
BPT  limitations  based  on  age,  size, 
process  or  other  engineering  factors. 
Neither  the  age  nor  the  size  of  a  facility 
in  the  Shipbuilding  Dry  Dock 
subcategory  will  directly  affect  the 
treatability  of  MP&M  process 
wastewater.  For  facilities  in  this 
subcategory,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment  and  the  level  of  effluent 
reductions  obtainable. 

In  Table  IX-1  above,  EPA  presents  the 
annual  pollutant  removals  for  direct 
dischargers  for  Option  10,  and  in  Table 
IX-2  above,  it  presents  the  cost  per 
pound  removed  using  only  the  pounds 
of  O&G  removed.  EPA  estimates  that 
implementation  of  Option  10  will  cost 
$0.25  per  poimd  of  O&G  removed 
(1996$).  The  Agency  has  concluded  that 
the  costs  of  BPT  Option  10  are 
achievable  and  are  reasonable  as 
compared  to  the  removals  achieved  by 
this  option. 

The  technology  proposed  in  Option 
10  represents  the  average  of  the  best 
performing  facilities  due  to  the 
prevalence  of  DAF  in  this  subcategory. 
According  to  EPA's  database.  100 
percent  of  the  direct  discharging 
facilities  in  the  Shipbuilding  Dry  Dock 
subcategory  employ  DAF  (Option  10) 
while  no  facilities  employ  ultrafiltration 
(Option  8).  Because  no  facilities  in  this 
subcategory  employ  ultrafiltration  for 
removal  of  O&G,  the  Agency  concluded 
that  Option  8  does  not  represent  best 
practicable  control  technology. 

3.  Calculation  of  BPT  Limitations  for  the 
Shipbuilding  Dry  Dock  Subcategory 

EPA  explained  its  data  editing 
procedures  and  statistical  methodology 
for  calculating  BPT  limitations  in 
Section  VIII.B.  EPA  calculated  BPT 
limitations  for  this  subcategory  using 
data  from  facilities  in  the  Shipbuilding 
Dry  Dock  subcategory  employing  Option 
10  technology.  See  the  proposed  rule 
§  438.82  following  this  preamble  for  a 
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list  of  the  proposed  BPT  limitations  for 
the  Shipbuilding  Dry  Dock  subcategory. 
(See  Section  XXI.C.  for  a  discussion  of 
monitoring  flexibility.)  The  Statistical 
Development  Document  contains 
detailed  information  on  which  facilities 
EPA  used  in  calculating  the  proposed 
BPT  limitations. 

X.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

A.  July  9.  1 986  BCT  Methodology 

The  BCT  methodology,  promulgated 
in  1986  (51  FR  24974),  discusses  the 
Agency's  consideration  of  costs  in 
establishing  BCT  effluent  limitations 
guidelines.  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies  (those  that  are 
technologically  feasible)  by  applying  a 
two-part  cost  test: 

(1)  The  POTW  test;  and 

(2)  The  industry  cost-effectiveness 
test. 

In  the  POTW  test.  EPA  calodates  the 
cost  per  poimd  of  conventional 
pollutant  removed  by  industrial 
dischargers  in  upgrading  from  BPT  to  a 
BCT  candidate  technology  and  then 
compares  this  cost  to  the  cost  per  poimd 
of  conventional  pollutant  removed  in 
upgrading  POTWs  from  secondary 
treatment.  The  upgrade  cost  to  industry 
must  be  less  than  the  POTW  benchmark 
of  $0.25  per  poimd  (in  1976  dollars). 

In  the  industry  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (i.e.,  the 
cost  increase  must  be  less  than  29 
percent). 

B.  Discussion  of  BCT  Option  for  Metal- 
Bearing  Wastewater 

For  today's  proposed  rule,  EPA 
considered  whether  or  not  to  establish 
BCT  effluent  limitation  guidelines  for 
MP&M  sites  that  would  attain 
incremental  levels  of  effluent  reduction 
beyond  BPT  for  TSS.  The  only 
technology  option  identified  to  attain 
further  TSS  reduction  is  the  addition  of 
multimedia  filtration  to  existing  BPT 
systems.  For  the  BCT  option.  EPA 
considered  the  addition  of  multimedia 
filtration  to  the  BPT  technology  option 
for  the  General  Metals,  Metal  Finishing 
Job  Shops,  Non-Chromium  Anodizing, 
Printed  Wiring  Board,  and  Steel 
Forming  and  Finishing  subcategories 
(i.e.,  the  metal-bearing  subcategories). 

EPA  applied  the  BCT  cost  test  to  use 
of  multimedia  filtration  technology  as  a 
means  to  reduce  TSS  loadings.  EPA 
split  the  MP&M  sites  into  three  flow 
categories:  less  than  10,000  gallons  per 
year  (gpy));  10,000  gpy  to  1.000,000  gpy; 
and  greater  than  1 ,000,000  gpy.  For  each 


of  these  three  flow  categories,  EPA 
chose  a  representative  site  for  which 
EPA  had  estimated  the  costs  of 
installing  the  Option  2  technologies 
discussed  under  BPT  (See  Section  DC 
above).  The  Agency  evaluated  the  costs 
of  installing  a  polishing  multimedia 
filter  to  remove  an  estimated  additional 
35  percent  of  the  TSS  discharged  after 
chemical  precipitation  and  clarification 
treatment.  This  estimated  removal 
reflects  the  reduced  TSS  concentrations 
seen  when  filters  are  used  after 
chemical  precipitation  and 
sedimentation  in  the  MP&M  industry. 
The  cost  per  pound  removed  for 
facilities  discharging  greater  than  1 
MGY  was  $13/tb  of  TSS  (in  1976 
dollars),  the  cost  per  pound  removed  for 
facilities  discharging  between  10,000 
and  1,000.000  gpy  was  $518/lb  and  the 
cost  per  pound  removed  for  facilities 
discharging  less  than  10,000  gpy  was 
$l,926/lb  of  TSS  (in  1976  dollars).  All 
of  these  cases  individually  as  well  as 
combined  exceed  the  $0.25/lb  (in  1976 
dollars)  POTW  cost  test  value.  Because 
these  costs  exceed  the  POTW 
benchmark,  the  first  part  of  the  cost  test 
fails;  therefore,  the  second  part  of  the 
test  was  unnecessary.  Therefore,  EPA 
determined  that  multimedia  filtration 
does  not  pass  the  cost  test  for  BCT 
regulations  development.  In  light  of  the 
above,  EPA  is  proposing  to  set  BCT 
limitations  for  the  General  Metals.  Metal 
Finishing  Job  Shops,  Non-Chromium 
Anodizing,  Printed  Wiring  Board,  and 
Steel  Forming  and  Finishing 
subcategories  equivalent  to  BPT 
limitations  for  their  respective 
subcategories. 

C.  Discussion  of  BCT  Option  for  Oily 
Wastewater 

For  today's  proposed  rule,  EPA 
considered  whether  or  not  to  establish 
BCT  effluent  limitation  guidelines  for 
MP&M  facilities  that  would  attain 
incremental  levels  of  effluent  reduction 
beyond  BPT  for  O&G.  EPA  considered 
the  addition  of  an  ultrafilter  to  existing 
BPT  systems  (oil-water  separation  by 
chemical  emulsion  breaking,  gravity 
separation,  and  oil  skimming)  as  a 
viable  technology  option  to  attain 
further  O&G  reduction.  EPA  considered 
this  BCT  option  for  the  Oily  Wastes, 
Railroad  Line  Maintenance,  and 
Shipbuilding  Dry  Dock  subcategories. 

EPA  applied  the  BCT  cost  test  to  use 
of  ultrafiltration  technology  as  a  means 
to  reduce  O&G  loadings.  EPA  split  the 
MP&M  sites  into  three  flow  categories: 
less  than  10,000  gallons  per  year  (gpy); 
10,000  gpy  to  1,000,000  gpy;  and  greater 
than  1,000,000  gpy.  For  each  of  these 
three  flow  categories,  EPA  chose  a 
representative  site  for  which  EPA  had 


estimated  the  costs  of  installing  the 
Option  2  technologies  discussed  under 
BPT  (See  Section  DC  above).  The  Agency 
evaluated  the  costs  of  installing  an 
ultrafilter  to  remove  an  estimated 
additional  36  percent  of  the  O&G 
discharged  after  oil-water  separation  by 
chemical  emulsion  breaking,  gravity 
separation,  and  oil  skinuning.  This 
estimated  removal  reflects  the  reduced 
O&G  concentrations  seen  when 
ultrafilters  are  used  after  chemical 
emulsion  breaking  with  oil  skimming  in 
the  MP&M  industry.  The  cost  per  pound 
removed  for  facilities  discharging 
greater  than  1  MGY  was  $238/lb  of  O&G 
(in  1976  dollars),  the  cost  per  pound 
removed  for  facilities  discharging 
between  10.000  and  1,000,000  gpy  was 
$2,213/lb,  and  the  cost  per  pound 
removed  for  facilities  discharging  less 
than  10,000  gpy  was  $5,031/lb  of  O&G 
(in  1976  dollars).  All  of  these  cases 
individually  as  well  as  combined 
exceed  the  $0.25/lb  (in  1976  dollars) 
POTW  cost  test  value.  Because  these 
costs  exceed  the  POTW  benchmark,  the 
first  part  of  the  cost  test  fails;  therefore, 
the  second  part  of  the  test  was 
unnecessary.  Therefore,  EPA 
determined  that  ultrafiltration  does  not 
pass  the  cost  test  for  BCT  regulations 
development.  In  light  of  the  above,  EPA 
is  proposing  to  set  BCT  limitations  for 
the  Oily  Wastes,  Railroad  Line 
Maintenance  and  Shipbuilding  Dry 
Dock  subcategories  equivalent  to  BPT 
limitations  for  their  respective 
subcategories. 

XI.  Best  Available  Technology 
Economically  Achievable  (BAT) 

EPA  considers  the  following  factors  in 
establishing  the  best  available 
technology  economically  achievable 
(BAT)  level  of  control:  the  age  of  process 
equipment  and  facilities,  the  processes 
employed,  process  changes,  the 
engineering  aspects  of  applying  various 
types  of  control  techniques,  the  costs  of 
applying  the  control  technology, 
economic  impacts  imposed  by  the 
regulation,  non-water  quality 
environmental  impacts  such  as  energy 
requirements,  air  pollution  and  solid 
waste  generation,  and  other  such  factors 
as  the  Administrator  deems  appropriate 
(section  304(b)(2)(B)  of  the  Act).  In 
general,  the  BAT  technology  level 
represents  the  best  existing 
economically  achievable  performance 
among  plants  with  shared 
characteristics.  In  making  the 
determination  about  economic 
achievability,  the  Agency  takes  into 
consideration  factors  such  as  plant 
closures  and  product  line  closures. 
Where  existing  wastewater  treatment 
performance  is  uniformly  inadequate. 
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BAT  technology  may  be  transferred 
from  a  different  subcategory  or 
industrial  category.  BAT  may  also 
include  process  changes  or  internal 
plant  controls  which  are  not  common 
industry  practice. 

EPA  considered  the  same  10 
technology  options  for  BAT  as  it 
discussed  under  BPT.  EPA  did  not 
include  the  application  of  filters, 
discussed  under  BPT,  as  a  BAT  option. 
Data  collected  during  sampling  at 
MP&M  facilities  demonstrated  very 
little,  if  any,  additional  removal  of  many 
metal  pollutants  resulting  bom  the  use 
of  filters  as  compared  to  concentrations 
of  the  same  metals  after  the  chemical 
precipitation  and  clarification  treatment 
followed  by  gravity  settling.  Thus, 
although  filtration  is  demonstrated  to  be 
effective  in  achieving  additional 
removals  of  suspended  solids,  and  as 
such  EPA  considered  it  for  the  basis  of 
BPT,  multimedia  or  sand  filtration  does 
not  reflect  the  best  available  technology 
performance  for  priority  and 
nonconventional  pollutants. 

For  all  of  the  MP&M  subcategories 
(except  Railroad  Line  Maintenance  and 
Shipbuilding  Dry  Dock  subcategories), 
EPA  is  proposing  BAT  limitations 
equivalent  to  BPT.  For  the  Railroad  Line 
Maintenance  and  Shipbuilding  Dry 
Dock  subcategories,  EPA  is  not 
proposing  BAT  limitations.  EPA  briefly 
discusses  the  BAT  selection  for  each  of 
the  subcategories  below  and  refers  to 
Section  DC  for  a  detailed  discussion  of 
the  need  for  BPT  regiUation,  the  selected 
BPT  technology  option,  the  calculation 
of  BPT  limitations,  and  the  estimated 
removals  and  costs  of  BPT  for  each 
subcategory. 

A.  General  Metals  Subcategory 

EPA  has  not  identified  any  more 
stringent  economically-achievable 
treatment  technology  option  which  it 
considered  to  represent  BAT  level  of 
control  applicable  to  General  Metals 
subcategory  facilities.  Therefore,  the 
Agency  is  proposing  to  establish  BAT 
equivjdent  to  BPT  for  toxic  and 
nonconventional  pollutants  for  the 
General  Metals  subcategory.  EPA 
estimates  that  20  facilities  (less  than  1 
percent  of  the  direct  dischargers  in  this 
subcategory)  will  close  as  a  result  of 
BAT  based  on  Option  2.  EPA  fdund  this 
option  to  be  economically  achievable  for 
the  subcategory  as  a  whole. 
Additionally,  the  Agency  believes  that 
Option  2  represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level. 

EPA  did  evaluate  BPT  Option  4  as  a 
basis  for  establishing  BAT  more 


stringent  than  the  BPT  level  of  control 
being  proposed  today.  EPA  estimates 
that  the  econoHiic  impact  due  to  the 
additional  controls  at  Option  4  levels 
would  result  in  35  facility  closures  (<1 
percent  of  the  direct  dischargers  in  this 
subcategory).  See  Section  XVI.E  for  a 
discussion  on  job  losses.  While  EPA 
does  not  have  a  bright  line  for 
determining  what  level  of  impact  is 
economically  achievable  for  the 
industry  as  a  whole,  EPA  looked  for  a 
breakpoint  that  would  mitigate  adverse 
economic  impacts  without  gready 
affecting  the  toxic  pound  equivalents 
being  removed  under  the  proposed  rule. 
By  selecting  Option  2  as  BAT,  EPA  was 
able  to  reduce  facility  closures  by  43 
percent,  while  only  losing  about  1.5 
percent  of  the  toxic  pound  equivalents 
that  would  be  removed  under  Option  4. 
Option  4  resulted  in  some  level  of 
improved  pollutant  reductions; 
however,  the  amounts  are  not  very  large 
and  the  cost  of  implementing  the  level 
of  control  associated  with  Option  4  is 
disproportionately  high.  Thus,  EPA 
rejected  Option  4  as  a  basis  for  BAT  for 
this  subcategory. 

B.  Metal  Finishing  fob  Shops 
Subcategory 

The  Agency  is  proposing  to  establish 
BAT  equivalent  to  BPT  for  toxic  and 
nonconventional  pollutants  for  the 
Metal  Finishing  Job  Shop  subcategory. 
EPA  estimates  that  no  facilities  will 
close  as  a  resvdt  of  BAT  based  on  Option 
2.  Therefore,  the  Agency  found  this 
Option  to  be  economicadly  achievable. 
Additionally,  the  Agency  believes  that 
Option  2  represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  mininiiim  level. 

EPA  did  evaluate  transferring 
technology  reflected  in  BPT  Option  4  as 
a  basis  for  establishing  BAT  more 
stringent  than  the  BPT  level  of  control 
being  proposed  today.  As  was  the  case 
for  BAT  based  on  Option  2,  EPA 
estimates  that  no  facilities  would  close 
as  a  result  of  BAT  based  on  Option  4. 
Therefore,  EPA  does  consider  Option  4 
to  be  economically  achievable  for  this 
subcategory.  However,  EPA  is  not 
proposing  to  establish  BAT  limitations 
based  on  Option  4  because  it 
determined  that  Option  2  achieves 
nearly  equivalent  reductions  in  pound- 
equivalents  for  much  less  cost.  By 
selecting  Option  2  as  the  basis  for  BAT, 
EPA  reduced  annualized  compliance 
costs  by  $1.1  million  (1996$)  while  only 
losing  2  percent  of  the  toxic  pound 
equivalents  that  would  be  removed 
under  Option  4.  The  Agency  concluded 
that  the  additional  costs  of  Option  4  do 


not  justify  the  lack  of  significant 
additional  pollutant  removals  achieved 
for  direct  dischargers  in  this 
subcategory.  Therefore,  EPA  determined 
that  Option  2  is  the  "best  available" 
technology  economically  achievable  for 
the  Metal  Finishing  Job  Shop 
subcategory. 

C.  Non-Chromium  Anodizing 
Subcategory 

The  Agency  is  proposing  to  establish 
BAT  equivalent  to  BPT  for  toxic  and 
nonconventional  pollutants  for  the  Non- 
Chromium  Anodizing  subcategory.  As 
mentioned  in  the  BPT  discussion,  EPA's 
survey  of  the  MPficM  industry  did  not 
identify  any  non-chromiimi  smodizing 
facilities  discharging  directly  to  surface 
waters.  All  of  the  non-chromium 
anodizing  facilities  in  EPA's  data  base 
are  either  indirect  or  zero  dischargers. 
EPA  consequently  could  not  evaluate 
any  treatment  systems  in  place  at  direct 
discharging  non-chromium  anodizing 
facilities  for  establishing  BAT 
limitations.  Therefore,  EPA  relied  on 
information  and  data  from  indirect 
discharging  facilities  in  the  Non- 
Chromium  Anodizing  subcategory. 
Based  on  this  analysis  the  Agency 
believes  that  Option  2  represents  the 
"best  available"  technology  as  it 
achieves  a  high  level  of  pollutant 
control,  treating  all  priority  pollutants  to 
very  low  levels,  often  at  or  near  the 
analytical  minimimi  level. 

EPA  did  evaluate  transferring 
technology  reflected  in  BPT  Option  4  as 
a  basis  for  establishing  BAT  more 
stringent  than  the  BPT  level  of  control 
being  proposed  today.  However,  EPA  is 
not  proposing  to  establish  BAT 
limitations  based  on  Option  4  because  it 
determined  that  Option  2  achieves 
nearly  equivalent  reductions  in  pound- 
equivalents  for  much  less  cost.  EPA 
used  a  facility  with  a  flow  of  6.25  MGY 
(the  median  discharge  flow  for  indirect 
discharging  facilities  in  this 
subcategory)  to  model  the  costs  and 
pollutant  loads  reduced  for  a  direct 
discharging  fecility.  Because  direct 
dischargers  are  more  likely  to  have 
treatment  in  place,  EPA  provided  the 
model  facility  with  treatment  in  place 
equivalent  to  Option  1.  Based  on  this 
model  facility,  EPA  estimated  that 
annualized  compliance  costs  per  facility 
for  Option  2  will  be  $41,000  (1996$)  less 
than  Option  4,  and  Option  2  will 
remove  only  83  poimd-equivalents  less 
than  Option  4.  The  Agency  concluded 
that  the  additional  costs  of  Option  4  do 
not  justify  the  additional  pollutant 
removals  achieved  for  direct  dischargers 
in  this  subcategory.  Therefore,  EPA 
determined  that  Option  2  is  the  "best 
available"  technology  economically 


Federal  Register / Vol.  66,  No.  2 /Wednesday,  January  3,  2001  / Proposed  Rules 


461 


achievable  for  the  Non-Chromiimi 
Anodizing  subcategory. 

D.  Printed  Wiring  Board  Subcategory 

The  Agency  is  proposing  to  establish 
BAT  equivalent  to  BPT  for  toxic  and 
nonconventional  pollutants  for  the 
Printed  Wiring  Board  subcategory.  EPA 
estimates  that  no  facilities  vtriU  close  as 
a  result  of  BAT  based  on  Option  2. 
Therefore,  the  Agency  foimd  this  option 
to  be  economically  achievable. 
Additionally,  the  Agency  believes  that 
Option  2  represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimiun  level. 

EPA  did  evaluate  BPT  Option  4  as  a 
basis  for  establishing  BAT  more 
stringent  than  the  BPT  level  of  control 
being  proposed  today.  As  was  the  case 
for  BAT  based  on  Option  2,  EPA 
estimates  that  no  facilities  would  close 
as  a  residt  of  BAT  based  on  Option  4. 
Therefore,  EPA  does  consider  Option  4 
to  be  economically  achievable  for  this 
subcategory.  However,  EPA  is  not 
proposing  to  establish  BAT  limitations 
based  on  Option  4  because  it 
determined  that  Option  2  achieves 
nearly  equivalent  reductions  in  pound- 
equivalents  for  much  less  cost.  By 
selecting  Option  2  as  the  basis  for  BAT, 
EPA  reduced  annualized  compliance 
costs  by  $2  milhon  (1996$)  while  only 
losing  3  percent  of  the  toxic  pound 
equivalents  that  would  be  removed 
under  Option  4.  The  Agency  concluded 
that  the  additional  costs  of  Option  4  do 
not  justify  the  lack  of  significant 
additional  pollutant  removals  achieved 
for  direct  dischargers  in  this 
subcategory.  Therefore,  EPA  determined 
that  Option  2  is  the  "best  available" 
technology  economically  achievable  for 
the  Printed  Wiring  Board  subcategory. 

E.  Steel  Forming  &■  Finishing 
Subcategory 

The  Agency  is  proposing  to  establish 
BAT  equivalent  to  BPT  for  toxic  and 
nonconventional  pollutants  for  the  Steel 
Forming  &  Finishing  subcategory.  EPA 
estimates  that  no  facilities  will  close  as 
a  result  of  BAT  based  on  Option  2. 
Therefore,  the  Agency  foimd  this  Option 
to  be  economically  achievable. 
Additionally,  the  Agency  believes  that 
Option  2  represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level. 

EPA  did  evaluate  transferring 
technology  reflected  in  BPT  Option  4  as 
a  basis  for  establishing  BAT  more 
stringent  than  the  BPT  level  of  control 
being  proposed  today.  EPA  is  not 


proposing  to  establish  BAT  limitations 
based  on  Option  4  because  it 
determined  that  Option  2  achieves 
nearly  equivalent  reductions  in  pound- 
equivalents  for  much  less  cost.  By 
selecting  Option  2  as  the  basis  for  BAT, 
EPA  reduced  annualized  compliance 
costs  by  $2.6  million  (1996$)  while  only 
losing  3  percent  of  the  toxic  pound 
equivalents  that  would  be  removed 
under  Option  4.  The  Agency  concluded 
that  the  additional  costs  of  Option  4  do 
not  justify  the  insignificant  additional 
pollutant  removals  achieved  for  direct 
dischargers  in  this  subcategory. 

F.  Oily  Wastes  Subcategory 

EPA  has  not  identified  any  more 
stringent  economically-achievable 
treatment  technology  option  which  it 
considered  to  represent  BAT  level  of 
control  applicable  to  Oily  Wastes 
subcategory  facilities.  Therefore,  the 
Agency  is  proposing  to  establish  BAT 
equivalent  to  BPT  for  toxic  and 
nonconventional  pollutants  for  the  Oily 
Wastes  subcategory.  EPA  estimates  that 
no  facilities  will  close  as  a  result  of  BAT 
based  on  Option  6.  Additionally,  the 
Agency  believes  that  Option  6 
represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level. 

EPA  did  evaluate  BPT  Option  8 
(ultrafiltration)  as  a  basis  for 
establishing  BAT  more  stringent  than 
the  BPT  level  of  control  being  proposed 
today.  As  was  the  case  for  BAT  based  on 
Option  6,  EPA  estimates  that  no 
facilities  would  close  as  a  result  of  BAT 
based  on  Option  8.  Therefore,  EPA  does 
consider  Option  8  to  be  economically 
achievable  for  this  subcategory. 
However,  based  on  the  available  data 
base,  EPA  is  not  proposing  to  establish 
BAT  limitations  based  on  Option  8 
because  it  removes  fewer  pound- 
equivalents  than  Option  6.  Therefore, 
the  Agency  determined  that  Option  6  is 
the  "best  available"  technology 
economically  achievable  for  the  removal 
of  priority  pollutants  from  wastewater 
generated  at  Oily  Wastes  subcategory 
facilities. 

G.  Railroad  Line  Maintenance 
Subcategory 

EPA  is  not  proposing  to  establish  BAT 
regulations  for  the  Railroad  Line 
Maintenance  subcategory.  The  Agency 
concluded  that  the  facilities  in  this 
subcategory  discharge  very  few  pounds 
of  toxic  pollutants.  EPA  estimates  that 
34  railroad  line  maintenance  facilities 
discharge  1,100  pound  equivalents  per 
year  to  surface  waters,  or  about  32 
pound  equivalents  per  year  per  facility. 


The  Agency  based  the  loadings 
calculations  on  EPA  sampling  data, 
which  found  very  few  priority  toxic 
pollutants  at  treatable  levels  in  raw 
wastewater.  Therefore,  nationally- 
applicable  regulations  are  unnecessary 
at  this  time  and  direct  dischargers  will 
remain  subject  to  permit  limitations  for 
toxic  and  nonconventional  pollutants 
established  on  a  case-by-case  basis  using 
best  professional  judgement. 

H.  Shipbuilding  Dry  Dock  Subcategory 

EPA  is  not  proposing  to  establish  BAT 
regulations  for  the  Shipbuilding  Dry 
Dock  subcategory  because  of  the  small 
number  of  facilities  in  this  subcategory. 
EPA  estimates  that  there  are  6 
shipbuilding  fecilities  operating  one  or 
more  dry  docks  in  the  U.S.  that 
discharge  directiy  to  surface  waters. 
EPA  determined  that  nationally- 
applicable  regidations  are  lumecessary 
at  this  time  because  of  the  small  number 
of  facilities  in  this  subcategory.  The 
Agency  believes  that  limitations 
established  on  a  case-by-case  basis  using 
best  professional  judgement  can  more 
appropriately  address  individual  toxic 
and  nonconventional  pollutants  that 
may  be  present  at  these  six  facilities. 

Xn.  Pretreatment  Standards  for 
Existing  Sources  (PSES) 

A.  Need  for  Pretreatment  Standards 

Indirect  dischargers  in  the  MP&M 
industrial  category,  like  the  direct 
dischargers,  use  raw  materials  that 
contain  many  priority  pollutant  and 
nonconventional  metal  pollutants. 
These  indirect  facilities  may  discharge 
many  of  these  pollutants  to  POTWs  at 
significant  mass  or  concentration  levels, 
or  both.  EPA  estimates  that  indirect 
discharging  facilities  annually  discharge 
approximately  125  million  pounds  of 
priority  and  nonconventional  metals, 
and  47  million  pounds  of  priority  and 
nonconventional  organic  pollutants. 

Unlike  direct  dischargers  whose 
wastewater  will  receive  no  further 
treatment  once  it  leaves  the  facility, 
indirect  dischargers  send  their 
wastewater  to  POTWs  for  further 
treatment,  which  occurs  unless  there  is 
a  bypass,  upset,  or  sewer  overflow.  EPA 
establishes  pretreatment  standards  for 
those  BAT  pollutants  that  pass  through 
POTWs.  Therefore,  for  indirect 
dischargers,  before  proposing 
pretreatment  standards,  EPA  examines 
whether  the  pollutants  discharged  by 
the  industry  "pass  through"  POTWs  to 
waters  of  the  U.S.  or  interfere  with 
POTW  operations  or  sludge  disposal 
practices  on  a  national  basis.  Generally, 
to  determine  if  pollutants  pass  through 
POTWs,  EPA  compares  the  percentage 
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of  the  pollutant  removed  by  well- 
operated  POTWs  achieving  secondary 
treatment  with  the  percentage  of  the 
pollutant  removed  by  facilities  meeting 
BAT  effluent  limitations.  In  this 
manner,  EPA  can  ensure  that  the 
combined  treatment  at  indirect 
discharging  facilities  and  POTWs  is  at 
least  equivalent  to  that  obtained  through 
treatment  by  direct  dischargers. 

This  approach  to  the  definition  of 
pass-through  satisfies  two  competing 
objectives  set  by  Congress:  (1)  That 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers,  and  (2)  that  the  treatment 
capability  and  performance  of  POTWs 
be  recognized  and  taken  into  accoimt  in 
regulating  the  discharge  of  pollutants 
bom  indirect  dischargers.  Rather  than 
compare  the  mass  or  concentration  of 
pollutants  discharged  by  POTWs  with 
the  mass  or  concentration  of  pollutants 
discharged  by  BAT  facilities,  EPA 
compares  the  percentage  of  the 
pollutants  removed  by  BAT  facilities  to 
the  POTW  removals.  EPA  takes  this 
approach  because  a  comparison  of  the 
mass  or  concentration  of  pollutants  in 
POTW  efQuents  with  pollutants  in  BAT 
facility  effluents  would  not  take  into 
account  the  mass  of  pollutants 
discharged  to  the  POTW  from  other 
industrial  and  non-industrial  sources, 
nor  the  dilution  of  the  pollutants  in  the 
POTW  to  lower  concentrations  from  the 
addition  of  large  amounts  of  other 
industrial  and  non-industrial  water. 

The  primary  source  of  the  POTW 
percent  removal  data  is  the  "Fate  of 
Priority  Pollutants  in  Publicly  Owned 
Treatment  Works"  (EPA  440/1-82/303, 
September  1982),  commonly  referred  to 
as  the  "50-POTW  Study."  This  study 
presents  data  on  the  performance  of  50 
well-operated  POTWs  that  employ 
secondary  biological  treatment  in 
removing  pollutants.  Each  sample  was 
analyzed  for  three  conventional,  16  non- 
conventional,  and  126  priority  toxic 
pollutants. 

At  the  time  of  the  50-POTW  sampling 
program,  which  spanned  approximately 
2V2  years  (July  1978  to  November  1980), 
EPA  collected  samples  at  selected 
POTWs  across  the  U.S.  The  samples 
were  subsequently  analyzed  by  either 
EPA  or  EPA-contract  laboratories  using 
test  procedures  (analytical  methods) 
specified  by  the  Agency  or  in  use  at  the 
laboratories.  Laboratories  typically 
reported  the  analytical  mediod  used 
along  with  the  test  results.  However,  for 
those  cases  in  which  the  laboratory 
specified  no  analytical  method,  EPA 
was  able  to  identify  the  method  based 
on  the  nature  of  the  results  and 
knowledge  of  the  methods  available  at 
the  time. 


Each  laboratory  reported  results  for 
the  pollutants  for  which  it  tested.  If  the 
laboratory  foimd  a  pollutant  to  be 
present,  the  laboratory  reported  a  result. 
If  the  laboratory  found  the  pollutant  not 
to  be  present,  the  laboratory  reported 
either  that  the  pollutant  was  "not 
detected"  or  a  value  with  a  "less  than" 
sign  (<)  indicating  that  the  pollutant 
was  below  that  value.  The  value 
reported  along  with  the  "less  than"  sign 
was  the  lowest  level  to  which  the 
laboratory  believed  it  could  reliably 
measure.  EPA  subsequently  established 
these  lower  levels  as  the  minimiun 
levels  of  quantitation  (MLs).  In  some 
instances,  different  laboratories  reported 
different  (sample-specific)  MLs  for  the 
same  pollutant  using  the  same 
analytical  method. 

Because  of  the  variety  of  reporting 
protocols  among  the  50-POTW  Study 
laboratories  (pages  27  to  30,  50-POTW 
Study),  EPA  reviewed  the  percent 
removal  calculations  used  in  the  pass- 
through  analysis  for  previous  industry 
studies,  including  those  performed 
when  developing  effluent  guidelines  for 
Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  (OCPSF) 
Manufacturing,  Centralized  Waste 
Treatment  (CWT),  and  Commercial 
Hazardous  Waste  Combustors.  EPA 
found  that,  for  12  parameters,  different 
analytical  minimiun  levels  were 
reported  for  different  rulemaking 
studies  (10  of  the  21  metals,  cyanide, 
and  one  of  the  41  organics). 

To  provide  consistency  for  data 
analysis  and  establishment  of  removal 
efficiencies,  EPA  reviewed  the  50- 
POTW  Study,  standardized  the  reported 
MLs  for  use  in  the  final  rules  for  CWT 
and  Transportation  Equipment  Cleaning 
Industries  and  for  this  proposed  rule 
and  the  Iron  and  Steel  proposed  rule.  A 
more  detailed  discussion  of  the 
methodology  used  and  the  results  of  the 
ML  evaluation  are  contained  in  the 
record  for  today's  proposal. 

hi  using  the  50-POTW  Study  data  to 
estimate  percent  removals,  EPA  has 
established  data  editing  criteria  for 
determining  pollutant  percent  removals. 
Some  of  the  editing  criteria  are  based  on 
differences  between  POTW  and  industry 
BAT  treatment  system  influent 
concentrations.  For  many  toxic 
pollutants,  POTW  influent 
concentrations  were  much  lower  than 
those  of  BAT  treatment  systems.  For 
many  pollutants,  particularly  organic 
pollutants,  the  effluent  concentrations 
&t)m  both  POTW  and  BAT  treatment 
systems  were  below  the  level  that  could 
be  foimd  or  measured.  As  noted  in  the 
50-POTW  Study,  analytical  laboratories 
reported  pollutant  concentrations  below 
the  analytical  threshold  level, 


qualitatively,  as  "not  detected"  or 
"trace,"  and  reported  a  measured  value 
above  this  level.  Subsequent  rulemaking 
studies  such  as  the  1987  OCPSF  study 
used  the  analytical  method  nominal 
"minimum  level"  (ML)  established  in 
40  CFR  part  136  for  laboratory  data 
reported  below  the  analytical  threshold 
level.  Use  of  the  nominal  minimum 
level  (ML)  may  overestimate  the  effluent 
concentration  and  underestimate  the 
percent  removal.  Because  the  data 
collected  for  evaluating  POTW  percent 
removals  included  both  effluent  and 
influent  levels  that  were  close  to  the 
analytical  detection  levels,  EPA  devised 
hierarchal  data  editing  criteria  to 
exclude  data  with  low  influent 
concentration  levels,  thereby 
minimizing  the  possibility  that  low 
POTW  removals  might  simply  reflect 
low  influent  concentrations  instead  of 
being  a  true  measure  of  treatment 
effectiveness. 

EPA  has  generally  used  hierarchic 
data  editing  criteria  for  the  pollutants  in 
the  50-POTW  Study.  For  today's 
proposal,  as  in  previous  rulemakings, 
EPA  used  the  following  editing  criteria: 

•  Substitute  the  standardized 
pollutant-specific  analytical  minimum 
level  for  values  reported  as  "not 
detected,"  "trace,"  "less  than  (followed 
by  a  number],"  or  a  "number"  less  than 
the  standardized  analytical  minimum 
level, 

•  Retain  pollutant  influent  and 
corresponding  effluent  values  if  the 
average  pollutant  influent  level  is 
greater  than  or  equal  to  10  times  the 
pollutant  minimum  level  (lOxML),  and 

•  ff  none  of  the  average  pollutant 
influent  concentrations  are  at  least  10 
times  the  minimiun  level,  then  retain 
average  influent  values  greater  than  or 
equal  to  two  times  the  minimum  level 
(2xML)  along  with  the  corresponding 
average  effluent  values.  (In  most  cases, 
2xML  will  be  equal  to  or  less  than  20 
Jig/1) 

EPA  then  calculates  each  POTW  percent 
removal  for  each  pollutant  based  on  its 
average  influent  and  its  average  effluent 
values.  The  national  POTW  percent 
removal  used  for  each  pollutant  in  the 
pass-through  test  is  the  median  value  of 
all  the  POTW  pollutant  specific  percent 
removals. 

The  rationale  for  retaining  POTW  data 
using  the  "lOxML"  editing  criterion  is 
based  on  the  BAT  organic  pollutant 
treatment  performance  editing  criteria 
initially  developed  for  the  1987  OCPSF 
regulation  (52  FR  42522,  42545-48; 
November  5, 1987).  BAT  treatment 
system  designs  in  the  OCPSF  industry 
typically  achieved  at  least  90  percent 
removal  of  toxic  pollutants.  Since  most 
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of  the  OCPSF  effluent  data  from  BAT 
biological  treatment  systems  had  values 
of  "not  detected,"  the  average  influent 
concentration  for  a  compoiuid  had  to  be 
at  least  10  times  the  analytical 
minimiun  level  for  the  difference  to  be 
meaningful  (demonstration  of  at  least  90 
percent  removal)  and  qualify  effluent 
concentrations  for  calculation  of 
effluent  limits. 

Additionally,  due  to  the  large  number 
of  pollutants  of  concern  for  the  MP&M 
industry,  EPA  also  used  data  from  the 
National  Risk  Management  Research 
Laboratory  (NRMRL)  Treatability 
Database  (formerly  called  the  Risk 
Reduction  Engineering  Laboratory 
(RREL)  database)  to  augment  the  POTW 
database  for  the  pollutants  which  the 
50-POTW  Study  did  not  cover.  EPA 
notes  that  the  50  POTW  Study  contains 
percent  removal  data  for  all  of  the 
pollutants  for  which  EPA  is  proposing 
effluent  limitations  and  pretreatment 
standards.  The  RREL  database  was  used 
to  estimate  incidental  pollutant 
reductions  achieved  by  the  technology 
for  some  pollutants  that  are  not  being 
expressly  limited.  This  database 
provides  information,  by  pollutant,  on 
removals  obtained  by  various  treatment 
technologies.  The  database  provides  the 
user  with  the  specific  data  source  and 
the  industry  fitam  which  the  wastewater 
was  generated.  For  each  pollutant  of 
concern  EPA  considered  for  this 
proposed  rule  that  was  not  found  in  the 
50-POTW  database,  EPA  used  data  from 
the  NRMRL  database,  using  only 
treatment  technologies  representative  of 
typical  POTW  secondary  treatment 
operations  (activated  sludge,  activated 
sludge  with  filtration,  aerated  lagoons). 
EPA  further  edited  these  files  to  include 
information  pertaining  only  to  domestic 
or  industrial  wastewater.  EPA  used 
pilot-scale  and  full-scale  data  only,  and 
eliminated  bench-scale  data  and  data 
from  less  reliable  refeJ^nces.  These  and 
other  aspects  of  the  methodology  used 
for  this  proposal  are  described  in 
Section  7  of  the  Technical  Development 
Document. 

The  results  of  the  POTW  pass-through 
analysis  for  indirect  dischargers  are 


discussed  in  Sections  XE.D  to  Xn.K  for 
each  subcategory.  In  addition,  Section 
XIV  of  today's  proposal  discusses 
several  issues  related  to  the  editing 
criteria  applied  to  the  50-POTW  data 
base.  EPA  solicits  comments  on  its  pass- 
through  methodology,  including  the 
revised  editing  criteria  discussed  above 
as  well  as  the  additional  issues 
described  in  Section  XTV  and  in  the 
record  for  today's  proposal. 

B.  Overview  of  Technology  Options  for 
PSES 

Indirect  discharging  MP&M  facilities 
generate  wastewater  with  similar 
pollutant  characteristics  to  direct 
discharging  facilities.  Hence,  in 
evaluating  technology  options  for  PSES, 
EPA  considered  the  same  ten  treatment 
technologies  discussed  previously  for 
BPT  and  BAT.  However,  as  described 
below,  along  with  the  technology 
options,  EPA  also  evaluated  "low  flow" 
exclusions  for  indfrect  discharging 
facilities  (see  Sections  II.D  and  VI  for 
additional  discussion  on  the  low  flow 
exclusions).  ~. 

C.  Overview  of  Low  Flow  Exclusions 
For  each  subcategory,  EPA  evaluated 

various  low  flow  exclusions  (also 
referred  to  as  "flow  cutoffs")  for  indirect 
dischargers.  The  Agency  considered 
several  factors  in  determining  what  flow 
level,  if  any,  is  appropriate  for 
excluding  facilities  from  compliance 
with  pretreatment  standards.  For  several 
of  the  subcategories,  EPA  considered  the 
local  control  authorities'  increased 
burden  associated  with  the  development 
of  new  permits  or  other  control 
mechanisms  for  MP&M  facilities.  For 
some  subcategories,  the  Agency 
considered  flow  exclusions  as  a  way  to 
reduce  economic  impacts.  EPA  also 
considered  the  amount  of  pollutant  (in 
pound-equivalents)  discharged  per  year 
by  the  subcategory  and  by  each  of  the 
facilities  on  an  average  aimual  basis,  in 
conjunction  with  the  costs  of  regulation, 
to  identify  an  appropriate  level  for  an 
exclusion.  In  cases  where  EPA  is 
proposing  an  option  that  also  specifies 
a  flow  cutoff,  it  means  that  facilities 


with  annual  wastewater  flow  below  the 
cutoff  would  not  be  subject  to  the 
MP&M  categorical  pretreatment 
standards.  These  facilities  would  remain 
subject  to  the  general  pretreatment 
regulation  at  40  CFR  part  403  or  their 
existing  categorical  pretreatment 
standards  (e.g.,  40  CFR  part  413  or  part 
433).  For  theJ^etal  Finishing  Job  Shops 
subcategory,  although  the  proposed 
option  does  not  contain  a  flow  cutoff, 
several  other  options  with  various  flow 
cutoffs  are  discussed  in  today's 
proposal.  Some  of  these  options  would 
requfre  excluded  facilities  to  remain 
covered  by  categorical  pretreatment 
standards  under  40  CFR  part  413 
(Electroplating)  and  40  CFR  part  433 
(Metal  Finishing).  In  addition,  some 
indirect  discharging  facilities  in  the 
General  Metals  subcategory  that 
discharge  less  than  1  MGY  will  remain 
covered  by  the  pretreatment  standards 
in  40  CFR  part  433.  EPA  is  not 
proposing  pretreatment  standards  for 
the  Non-Chromium  Anodizing 
subcategory.  Therefore,  all  indirect 
discharging  facilities  in  this  subcategory 
will  remain  subject  to  the  applicable 
pretreatment  standards  in  40  CFR  part 
413  or  40  CFR  part  433. 

In  this  section,  the  Agency  discusses 
only  some  of  the  flow  cutoff  options  for 
each  subcategory.  EPA  presents  its 
analysis  of  a  full  range  of  flow  cutoff 
options  for  indirect  dischargers  in  each 
subcategory  in  the  Technical 
Development  Document.  • 

Table  Xn.C-l  below  summarizes  the 
pounds  of  pollutants  removed  by  the 
proposed  options  for  indirect 
dischargers  in  each  subcategory,  and 
Table  XII. C-2  summarizes  the  costs  and 
economic  impacts  associated  with  the 
proposed  options  for  indirect 
dischargers  in  each  subcategory  with 
proposed  standards.  EPA  is  not 
proposing  pretreatment  standards  for 
the  Non-Chromium  Anodizing,  Raifroad 
Line  Maintenance,  and  Shipbuilding 
Dry  Dock  subcategories  for  the  reasons 
described  later  in  this  section.  (See 
Section  IX  for  summary  tables  for  direct 
dischargers). 


Table  XII.C-1.— Annual  Pounds  of  Pollutant  Removed  by  the  Proposed  PSES  Option  for  Indirect 

Dischargers  by  Subcategory 


Subcategory 
(numt)er  of  facilities) 

Selected  option 
(flow  cutofO 

Priority  and  nonconventional 

metals 

(Ib-removed/yr) 

Priority  and  nonconventional 

organics 

(Ib-removed/yr) 



Cyanide 
(lb-removed/ 

yr) 

General  Metals  (3,055)  

Option  2  (1  MGY)  

28.1  million 

7  7  million 

284  000 

Metal  Finlsfiing  Job  Shops 

Option  2  

2.4  million ;..... 

47,000  

1  million 

(1,514). 
Printed  Wiring  Boards  (621)  .. 

Option  2  

Ootion  2  

2.6  million 

14,000  

230  000 

Steel  Forming  and  Finisfiing 

617,000  

16,000       

181 

(110). 
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Table  Xll.C-1.— Annual  Pounds  of  Pollutant  Removed  by  the  Proposed  PSES  Option  for  Indirect 

Dischargers  by  Subcategory— Continued 


Sutxategory 
(number  of  facilities) 

Selected  option 
(flow  cutoff) 

Priority  and  nonconventional 

metals 

(Ib-removed/yr) 

Priority  and  nonconventional 

organics 

(Ib-removed/yr) 

Cyanide 
(lb-removed/ 

yr) 

Oily  Waste  (226)  

Option  6  (2  MGY)  

191.000 

1.1  million 

0. 

Table  XII.C-2.— Annual  Costs  and  Economic  Impacts  of  the  Proposed  PSES  Option  for  Indirect 

Dischargers  by  Subcategory 


Subcategory 
(number  of  facilities) 


General  Metals  (3,055)  

Metal  Finisfiing  Job  Shops  (1,514) 

Printed  Wiring  Boards  (621)  

Steel  Forming  and  Finisfiing  (110) 
Oily  Waste  (226)  


Selected  option 
(flow  cutoff) 


Option  2  (1  MGY) 

Option  2  

Option  2  

Option  2  

Option  6  (2  MGY) 


Annualized  compliance  costs  for  selected  option 
($1996) 


-1.57  billion 
178  million 
147  million 
24  million  .. 
10  million  .. 


Economic  im- 
pacts (facility 

closures)  of 

selected 

option  (percent 

of  regulated 
subcategory  *) 


24  (<1%) 

128  (10%) 

7  (1%) 

6(6%) 

14  (<1%) 


•  Baseline  closures  will  not  be  regulated  and,  therefore,  are  not  included  when  estimating  the  percentage  of  regulatory  closures  (%  regulatory 
closures  =  regulatory  closures/all  facilities  in  subcategory  excluding  baseline  closures). 


D.  General  Metals  Subcategory 

1.  Need  for  PSES 

As  discussed  in  Section  XII. A,  one  of 
the  factors  that  EPA  uses  to  determine 
the  need  for  pretreatment  standards  is 
whether  the  pollutants  discharged  by  an 
industry  pass  through  a  POTW.  The 
Agency  only  applied  the  pass-through 
analysis  to  pollutants  that  it  selected  for 
regulation  under  BAT.  For  the  General 
Metals  subcategory,  EPA  determined 
that  13  pollutants  pass  through;  and 
therefore,  EPA  is  proposing 
pretreatment  standards  equivalent  to 
BAT  for  these  pollutants. 

2.  Selected  PSES  Options 

As  discussed  in  Section  XII.B,  in  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewater  from  the 
General  Metals  Subcategory,  EPA 
considered  the  same  technology  options 
for  PSES  as  it  did  for  BAT  with  the 
additional  consideration  of  a  flow 
cutoff.  The  Agency  is  proposing  BAT 
Option  2  with  a  1  MGY  flow  cutoff  for 
PSES.  EPA  is  proposing  Option  2  for 
many  of  the  same  reasons  it  selected 
that  option  for  BPT  and  BAT  (See 
Sections  IX.A  and  XI.A)  and  provides 
additional  rationale  below. 

EPA  determined  that  Option  2 
represented  the  best  available 
technology  and  that  Option  2  with  a  1 
MGY  flow  cutoff  was  economically 
achievable  and  greatly  reduced  the 
burden  on  POTWs.  This  option  results 
in  24  facility  closures  (less  than  1 
percent  of  the  indirect  discharging 


General  Metals  subcategorfpopulation). 
See  Section  XVI.E  for  a  discussion  on 
job  losses.  Additionally,  the  Agency 
believes  that  Option  2  represents  the 
"best  available"  technology  as  it 
achieves  a  high  level  of  pollutant 
control,  treating  all  priority  pollutants  to 
very  low  levels,  often  at  or  near  the 
an^ytical  minimum  level. 
Approximately  15  percent  of  the 
indirect  discharging  facilities  in  the 
General  Metals  subcategory  employ 
chemical  precipitation  followed  by  a 
sedimentation  (Option  2)  while  1 
percent  employ  microfiltration  after 
chemical  precipitation  (Option  4). 

EPA  did  evaluate  Option  4  with  a  1 
MGY  flow  cutoff  as  a  basis  for 
establishing  PSES.  EPA  estimates  that 
the  economic  impact  due  to  the 
additional  controls  at  Option  4  levels 
would  result  in  92  facility  closures  (less 
than  1  percent  of  the  indirect 
dischargers  in  this  subcategory).  See 
Section  XVI.E  for  a  discussion  on  job 
losses.  While  EPA  does  not  have  a 
bright  line  for  determining  what  level  of 
impact  is  economically  achievable  for 
the  industry  as  a  whole,  EPA  looked  for 
a  breakpoint  that  would  mitigate 
adverse  economic  impacts  without 
greatly  affecting  the  toxic  poimd 
equivalents  being  removed  under  the 
proposed  rule.  By  selecting  Option  2  as 
PSES,  EPA  was  able  to  reduce  facility 
closures  by  more  than  two-thirds,  while 
only  losing  a  little  over  one  percent  of 
the  toxic  pound  equivalents  from 
control  imder  Option  4.  The  Agency 
concluded  that  the  additional  facility 
closures  associated  with  Option  4  do 


not  justify  the  insignificant  additional 
pollutant  removals  achieved  for  indirect 
dischargers  in  this  subcategory. 

Gonsidering  the  large  number  of 
indirect  dischargers  in  the  General 
Metals  subcategory  which  have  the 
potential  to  be  covered  by  this  proposed 
regulation,  an  important  issue  to  the 
affected  industry  and  to  permit  writers 
is  the  potentially  enormous 
administrative  burden  associated  with 
issuing  permits  or  other  control 
mechanisms  for  all  of  these  facilities. 
Therefore,  in  developing  this  proposal, 
EPA  has  looked  for  means  of  reducing 
the  administrative  burden,  reducing 
monitoring  requirements,  and  reducing 
reporting  requirements.  In  order  to  meet 
this  end,  the  Agency  is  proposing  a  1 
million  gaUon  per  year  (MGY)  flow 
cutoff  for  the  (]ieneral  Metals 
subcategory.  Under  this  proposed 
option,  facilities  in  the  General  Metals 
subcategory  that  discharge  greater  than 
1  MGY  of  MP&M  process  wastewater 
would  be  subject  to  the  proposed 
categorical  pretreatment  standards. 
Facilities  in  the  General  Metals 
subcategory  that  discharge  1  MGY  or 
less  would  not  be  subject  to  MP&M 
PSES  requirements.  However,  some  of 
the  facilities  in  this  subcategory 
discharging  under  1  MGY  are  currently 
covered  by  40  CFR  part  433,  Metal 
Finishing  PSES  or  PSNS,  and  these 
indirect  dischargers  would  remain 
subject  to  those  pretreatment  standards 
and  the  general  pretreatment  standards 
at  40  CFR  part  403. 

The  Agency  determined  that  the  1 
MGY  flow  cutoff  was  appropriate  for  the 
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General  Metals  subcategory  based  on 
several  factors.  First,  and  the  most 
important  factor,  was  the  overall  size  of 
the  (General  Metals  subcategory.  EPA 
estimates  that  there  are  over  26,000 
indirect  discharging  facilities  in  the 
General  Metals  subcategory,  of  which  74 
percent  are  not  currently  regulated  by 
nationally  established  effluent 
guidelines.  Establishing  an  MP&M 
pretreatment  standard  for  all  26,000 
facilities  would  greatly  increase  the 
number  of  permits  or  other  control 
mechanisms  for  which  local  authorities 
are  responsible.  (EPA  estimates  that 
there  are  approximately  30,000  control 
mechanisms  today.)  EPA  concluded  that 
this  increased  permit  burden  was  not 
reasonable  and  therefore  explored 
potential  flow  cutoffs  as  a  way  to  reduce 
the  impact  on  POTW  permitting 
authorities. 

Second,  EPA  is  proposing  the  1  MGY 
flow  cutoff  for  this  subcategory  based  in 
part  on  the  small  nimiber  of  pound- 
equivalents  that  would  be  removed  by 
facilities  with  annual  wastewater  flows 
less  than  or  equal  to  1  MGY.  EPA 
determined  that  89  percent  of  the 
indirect  discharging  facilities  in  the 
General  Metals  subcategory  discharge 
less  than  or  equal  to  1  MGY,  yet  these 
facilities  are  responsible  for  less  than  6 
percent  of  the  total  pound-equivalents 
currently  discharged.  If  the  Agency 
proposed  pretreatment  standards  for 
facilities  in  the  General  Metals 
subcategory  that  discharged  less  than  or 
equal  to  1  MGY,  it  estimates  average 
removals  of  only  22  pound-equivalents 
per  facility  per  year  for  those  facilities. 
EPA  recently  decided  not  to  promulgate 
pretreatment  standards  for  two 
industrial  categories.  Industrial 
Laundries  (64  FR  45072)  and  Landfills 
(65  FR  3008),  based  on  low  removals  of 
toxic  pound  equivalents  by  facilities  in 
those  categories.  In  the  industrial 
laundries  rule,  EPA  decided  not  to 
promulgate  pretreatment  standards 
based  on  32  toxic  pound  equivalents  per 
facility  per  year,  and  in  the  landfills 
effluent  guidelines,  EPA  decided  not  to 
promulgate  pretreatment  standards  for 
non-hazardous  landfills  based  on  the 
removal  of  only  14  toxic  poimd 
equivalents  per  facility  per  year.  In  both 
instances,  the  Agency  considered  that 
the  small  additional  removals  that 
would  be  achieved  through  regulation 
did  not  warrant  adoption  of  national 
catejgorical  standards. 

The  Agency  concluded  that  regulation 
of  facilities  discharging  only  22  pound- 
equivalents  per  year  was  not  justified  by 
the  additional  permitting  burden 
associated  with  these  facilities. 
Although  this  decision  is  based  upon  a 
subset  of  small  facilities,  and  not  an 


entire  subcategory  as  was  done  before, 
EPA  believes  this  approach  woidd  allow 
Control  Authorities  to  focus  their  efforts 
on  the  facilities  discharging  the  vast 
majority  of  the  pollutants,  rather  than 
dissipating  their  limited  resources  on 
sites  contributing  much  less  to  the 
overall  problem.  EPA  acknowledges  that 
this  may  create  an  economic  advantage 
for  the  smaller  facilities,  and  solicits 
comment  on  this  exclusion. 

EPA  also  closely  evaluated  Option  2 
vdth  a  2  MGY  flow  cutoff  for  the 
General  Metals  subcategory.  The  Agency 
is  not  proposing  this  option  because  it 
does  not  reduce  the  number  of  facility 
closxires  (24)  or  further  reduce  the 
burden  on  control  authorities  in  a 
significant  way,  and  there  is  a 
significant  number  of  pound  equivalents 
associated  with  facilities  discharging 
between  1  and  2  MGY.  EPA  determined 
that  only  3  percent  more  of  the  facilities 
in  this  subcategory  discharge  between  1 
and  2  MGY.  This  small  number  of 
facilities  accounts  for  an  additional  13 
percent  of  the  annual  pollutant 
discharge  load  (in  potmd-equivalents).  If 
EPA  proposed  Option  2  with  a  2  MGY 
flow  cutoff,  the  economic  impacts 
would  not  be  reduced.  Based  on  these 
considerations,  EPA  is  not  proposing 
the  2  MGY  flow  cutoff  for  the  Cksneral 
Metals  subcategory.  EPA  concluded  that 
the  1  MGY  flow  cutoff  was  the  most 
appropriate  option  in  terms  of  balancing 
POTW  burden  reduction  with  pollutant 
removals  and  mitigating  economic 
impacts.  Table  XII. C-1  above  shows  the 
pounds  of  pollutants  removed  by  the 
proposed  option,  and  Table  Xn.C-2 
summarizes  the  costs  and  economic 
impacts  associated  with  the  proposed 
option.  Where  these  C^neral  Metals 
facilities  discharge  less  than  or  equal  to 
1  MGY  to  a  POTW,  these  preti-eatinent 
standards  proposed  today  do  not  apply; 
however,  facilities  are  still  subject  to 
other  applicable  pretreatment  standards, 
including  those  established  under  parts 
413  and  433.  EPA  requests  comment  on 
the  1  MGY  flow  cutoff  eind  whether  a 
higher  or  lower  cutoff  would  be 
appropriate.  EPA  also  requests  comment 
on  whether  the  flow  cutoff  should  be 
different  for  facilities  currently  covered 
under  40  CFR  part  413  or  part  433  and 
whether  or  not  that  would  create  an 
unfair  economic  advantage  for  those 
facilities  (e.g.,  captive  electroplating 
shops  in  General  Metals  remaining 
regulated  under  40  CFR  part  433  but 
Metal  Finishing  Job  Shops  being 
regulated  under  the  proposed  MP&M 
rule). 

3.  Calculation  of  PSES 

Based  on  the  results  of  the  pass- 
through  analysis  discussed  in  Section 


Xn.D.l,  EPA  is  proposing  pretreatment 
standards  for  existing  sources  in  the 
General  Metals  subcategory  equivalent 
to*those  limitations  proposed  for  BAT 
for  the  pollutants  listed  at  §  438.15  (as 
provided  in  the  codified  regulation  that 
accompanies  this  preamble).  EPA 
determined  that  all  of  the  pollutants 
listed  in  §  438.15  (except  for  Total 
Sulfide,  TOG,  and  TOP)  pass  through 
POTWs.  EPA  is  proposing  a  limitation 
for  total  sidfide  based  on  potential 
POTW  interference  or  upset  associated 
with  discharges  of  total  sulflde  from 
MP&M  facilities.  EPA  is  proposing 
limitations  for  TOG  and  TOP  as  part  of 
a  compliance  alternative  for  organic 
pollutant  discharges.  (See  Section 
XXI.C.  for  a  discussion  of  monitoring 
flexibility.)  (See  Section  XXn.C.  for  a 
discussion  of  monitoring  flexibility.) 

4.  Compliance  Date 

EPA  is  proposing  to  establish  a  three- 
year  deadline  for  compliance  with 
PSES.  Design  and  construction  of 
systems  adequate  for  compliance  with 
PSES  will  be  a  substantial  undertaking 
for  many  MP&M  sites. 

E.  Metal  Finishing  fob  Shops 
Subcategory 

1.  Need  for  PSES 

As  discussed  above  in  Section  XII.A., 
one  of  the  factors  that  EPA  uses  to 
determine  the  need  for  pretreatment 
standards  is  whether  the  pollutants 
discharged  by  an  industry  pass  through 
a  POTW.  The  Agency  only  applies  the 
pass-through  analysis  to  pollutants  that 
it  selected  for  regulation  imder  BAT.  For 
the  Metal  Finishing  Job  Shops 
subcategory,  EPA  determined  that  12 
pollutants  pass  through;  and  therefore, 
EPA  is  proposing  pretreatment 
standards  equivalent  to  BAT  for  these 
pollutants. 

2.  Selected  PSES  Option 

As  discussed  in  Section  XII.B,  in  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewater  from  the 
Metal  Finishing  Job  Shops  Subcategory, 
EPA  considered  the  same  technology 
options  for  PSES  as  it  did  for  BAT  with 
the  additional  consideration  of  a  flow 
cutoff.  The  Agency  is  proposing  BAT 
Option  2  for  PSES  for  many  of  the  same 
reasons  it  selected  that  option  for  BPT 
and  BAT  (See  Section  DC.B  and  XI.B) 
and  provides  additional  rationale  below. 
EPA  is  proposing  that  pretreatment 
standards  based  on  Option  2  be  appUed 
to  all  facilities  (i.e.,  no  flow  exclusion) 
for  the  Metal  Finishing  Job  Shops 
subcategory. 
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The  Agency  estimates  that  1,514 
metal  finishing  job  shop  facilities 
currently  discharge  MP&M  process 
wastewater  to  POTWs.  The  Agency 
projects  that  128  of  these  facilities  (10 
percent  of  the  indirect  discharging 
focilities  when  baseline  closures  are 
taken  into  consideration)  might  close  as 
a  resxdt  of  the  proposed  option  (see 
Section  XVI.E  for  a  discussion  on  job 
losses).  EPA  concluded  that  this  level  of 
impact  was  economically  achievable  for 
the  subcategory  as  a  whole,  but  in  an 
effort  to  minimize  the  impacts, 
considered  several  flow  exclusions  and 
compliance  alternatives. 

The  Agency  believes  that  Option  2 
represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
poUutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level. 
Approximately  55  percent  of  the 
indirect  discharging  facilities  in  the 
Metal  Finishing  Job  Shops  subcategory 
employ  chemical  precipitation  followed 
by  sedimentation  (Option  2)  while  less 
than  1  percent  employ  microfiltration 
after  chemical  precipitation  (Option  4). 

EPA  did  evaluate  Option  4  as  a  basis 
for  establishing  PSES.  EPA  estimates 
that  the  economic  impact  due  to  the 
additional  controls  at  Option  4  levels 
would  result  in  393  facility  closures  (32 
percent  of  the  indirect  discharging 
facilities  in  this  subcategory).  (See 
Section  XVI.E  for  a  discussion  on  job 
losses).  Thus,  EPA  rejected  Option  4  as 
not  economically  achievable. 

The  Agency  evaluated  Option  2  with 
several  levels  of  flow  cutoffs, 
compliance  options,  and  various 
combinations  of  the  two.  EPA  analyzed 
the  cutoffs  aitd  alternative  compliance 
options  in  terms  of  reduction  in 
economic  impacts  and  quantity  of  toxic 
pound-equivalents  discharged  to  the 
environment.  EPA  did  not  consider  the 
reduction  in  POTW  burden  for  this 
subcategory,  unlike  the  General  Metals 
subcategory,  because  EPA  has  already 
established  PSES  for  all  of  the  facilities 
in  this  subcategory  under  40  CFR  part 
413  and  40  CFR  part  433,  and  local 
control  authorities  would  not  have  to 
develop  entirely  new  permits  (or  other 
control  mechanisms)  for  these  facilities. 

With  respect  to  alternatives,  first,  EPA 
analyzed  a  1  MGY  flow  cutoff,  which 
would  exclude  831  of  the  1,514 
estimated  metal  finishing  job  shop 
facilities  (or  457  of  the  1,231  facilities 
after  baseline  closures  are  removed  fi-om 
the  analysis),  and  would  reduce  the 
economic  impacts  for  23  of  the  128 
facilities  EPA  projected  would  close 
under  Option  2.  This  represents  less 
than  2  percent  of  the  1,231  metal 
finishing  jobs  that  operate  in  the 


baseline  and  18  percent  of  the  projected 
facility  closiues  under  Option  2.  This 
means  that  there  are  stiU  105  of  the  128 
facilities  that  EPA  predicts  to  close  with 
a  1  MGY  flow  cutoff.  Fiuiher,  EPA 
determined  that  the  proposed  regulation 
woidd  control  an  average  of  135  pound- 
equivalents  per  year  from  facilities 
discharging  less  than  1  MGY.  This  is 
higher  than  the  level  at  which  EPA  has 
previously  determined  that  discharges 
are  not  significant  enough  to  warrant 
national  regulation.  Facilities 
discharging  less  than  1  MGY  are 
associated  with  removals  under  the 
proposed  option  of  about  61 ,000  potmd- 
equivalents  (or  about  3  percent  of  the 
removals  associated  widi  the  proposed 
option)  at  an  incremental  cost- 
effectiveness  of  about  $300  per  pound- 
equivalent  ($1981).  This  is  higher  than 
has  generally  been  associated  with 
pretreatment  standards  in  the  past, 
though  not  necessarily  higher  than  has 
been  associated  with  the  smaller 
facilities  regulated  with  pretreatment 
standards  in  the  past.  This  is  to  be 
expected  since  smaller  facilities  incur 
the  same  level  of  costs  for  monitoring  as 
larger  facilities  and  are  sometimes 
forced  to  purchase  larger  capacity 
treatment  imits  than  they  woidd  need 
due  to  availability.  Nonetheless,  the 
Agency  concluded  that  the  pollutant 
reductions  associated  with  Option  2 
were  feasible  and  achievable  and  the 
economic  impacts  were  not 
substantially  mitigated  imder  the  1 
MGY  flow  cutoff,  so  a  1  MGY  flow 
cutoff  is  not  being  proposed  for  the 
Metal  Finishing  Job  Shops  subcategory. 
EPA  requests  comment  on  the  use  of  a 
flow  cutoff  for  this  subcategory. 

Second,  EPA  considered  an  option 
with  (a)  MP&M  pretreatment  standards 
for  facilities  discharging  greater  than  1 
MGY  and  (b)  a  pollution  prevention 
alternative  for  those  discharging  less 
Uian  1  MGY.  Under  this  option,  EPA 
would  exclude  from  the  MP&M  numeric 
pretreatment  standards  based  on  Option 
2  those  metal  finishing  job  shops 
discharging  less  than  1  MGY  that  choose 
to  perform  the  pollution  prevention  and 
water  conservation  activities  discussed 
in  Section  XXI.D  (referred  to  as  the  "P2 
alternative").  EPA  would  require  the 
low  flow  facilities  to  continue  to  meet 
the  pretreatment  standards  codified  at 
40  CFR  part  433,  which  remain 
unchanged  by  today's  proposal.  All 
facilities  discharging  greater  than  1 
MGY  (and  those  facilities  discharging 
less  than  1  MGY  but  not  choosing  the 
P2  alternative)  would  be  subject  to  the 
MP&M  pretreatment  standards  for  this 
subcategory.  In  analyzing  this  option, 
EPA  asstuned  that  all  facilities 


discharging  less  than  1  MGY  chose  the 
P2  alternative.  EPA's  analysis  shows 
that  this  option  would  reduce  the 
facility  closiues  for  23  of  the  128 
facilities  EPA  projected  would  close 
imder  Option  2  (no  flow  cutoff).  As  with 
the  1  MGY  flow  cutoff  approach 
discussed  above,  this  represents  less 
than  2  percent  of  the  1,231  metal 
finishing  jobs  that  operate  in  the 
baseline  and  about  18%  of  the  closures 
projected  by  the  proposed  option. 
Further,  although  the  P2  alternative 
woidd  be  somewhat  effective  in 
reducing  toxic  discharges,  the  option  is 
not  as  protective  as  the  numeric 
pretreatment  standards  based  on  Option 
2.  For  facilities  discharging  less  than  1 
MGY,  EPA  estimates  that  the  P2 
alternative  would  control  59  pound- 
equivalents  per  facility  per  year 
(compared  to  135  pound-equivalents  per 
facility  at  Option  2).  Thus,  EPA  is  not 
proposing  the  option  of  a  1  MGY  flow 
cutoff  combined  with  a  P2  alternative 
for  today's  proposal.  EPA  soUcits 
comment  and  data  on  the  pollutant 
reductions  that  can  be  achieved  using 
thepractices  outlined  in  Section  XXI.D. 

Third.  EPA  analyzed  a  2  MGY  flow 
cutoff,  which  would  exclude  1,024 
facilities  (66  percent)  from  MP&M 
pretreatment  standards.  Excluding  a 
larger  number  of  facilities  (compared  to 
the  1  MGY  cutoff  option)  resulted  in  a 
smaller  number  of  facility  closures.  For 
this  option,  EPA  predicts  that  59 
facilities  (approximately  5  percent  of  the 
indirect  discharging  facilities)  might 
close.  EPA  estimates  that  the  facilities 
discharging  less  than  2  MGY  represent 
less  than  12  percent  of  the  total  pound- 
equivalents  currently  discharged  by 
facilities  in  this  subcategory.  For 
facilities  discharging  less  than  2  MGY, 
EPA  estimates  that  pretreatment 
standards  woidd  remove  an  average  of 
189  pound-equivalents  per  facility  per 
year.  While  a  2  MGY  flow  cutoff 
reduced  the  number  of  facility  closures, 
EPA  concluded  that  the  pollutant 
reductions  associated  with  Option  2 
were  feasible  and  achievable  and  is  not 
proposing  a  2  MGY  flow  cutoff.  EPA 
requests  comment  on  the  2  MGY  flow 
cutoff  for  this  subcategory. 

Fourth,  EPA  analyzed  the  2  MGY  flow 
cutoff  with  the  pollution  prevention 
alternative  for  those  facilities  below  the 
cutoff.  Under  this  option,  EPA  would 
exclude  irom  the  N^&M  numeric 
pretreatment  standards  based  on  Option 
2  those  metal  finishing  job  shops 
discharging  less  than  2  MGY  that  choose 
to  perform  the  pollution  prevention  and 
water  conservation  activities  discussed 
in  Section  XXI.D  (i.e.  the  P2  alternative). 
EPA  would  require  the  low  flow 
facilities  to  continue  to  meet  the 
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pretreatment  standards  codified  at  40 
CFR  part  433,  which  remain  unchanged 
by  today's  proposal.  All  facilities  ' 
discharging  greater  than  2  MGY  (and 
those  facilities  discharging  less  than  2 
MGY  but  not  choosing  the  P2 
alternative)  would  be  subject  to  the 
MP&M  pretreatment  standards  for  this 
subcategory.  In  analyzing  this  option, 
EPA  assumed  that  all  facilities 
discharging  less  than  2  MGY  chose  the 
P2  alternative.  EPA's  analysis  shows 
that  this  option  may  not  reduce  the 
number  of  facility  closures  any  further 
than  a  1  MGY  flow  cutoff  (or  1  MGY  P2 
Alternative).  The  model  facilities 
representing  the  facilities  that  close 
with  flows  of  2  MGY  or  less  would 
require  annualized  costs  to  be  reduced 
at  least  68  percent  in  order  to  avoid 
closure.  Since  there  are  some 
compliance  costs  associated  with 
implementing  the  practices  of  the  P2 
alternative,  EPA  estimates  that  these 
may  close  imder  the  P2  Alternative.  See 
Section  XVI.E  for  a  discussion  on  job 
losses.  Although  the  P2  alternative 
reduces  the  number  of  facility  closures 
as  compared  to  an  option  with  no  flow 
cutoff,  the  option  is  not  as  protective  as 
niuneric  pretreatment  standards  based 
on  Option  2.  For  facilities  discharging 
less  dian  2  MGY,  EPA  estimates  that  the 
P2  alternative  would  control  an  average 
of  67  poimd-equivalents  per  facility  per 
year  (compared  to  189  pound- 
equivalents  per  facility  at  Option  2). 
Thus,  EPA  is  not  proposing  the  option 
of  2  MGY  flow  cutoff  combined  with  a 
P2  alternative.  EPA  solicits  comment 
and  data  on  the  pollutant  reductions 
that  can  be  achieved  using  the  practices 
outlined  in  Section  XXI.D. 

In  sxunmary,  for  all  of  the  flow  cutoff 
and  P2  alternatives  that  EPA  considered 
for  this  subcategory,  the  Agency 
identified  no  combination  that  woiUd 
significantly  reduce  the  economic 
impacts  without  also  significantiy 
reducing  control  of  pollutants.  At  all  the 
flow  cutoffs  and  compliance 
alternatives,  EPA  concluded  that  the 
potential  removals  the  Agency  would  be 
choosing  to  forego  were  above  levels 
which  EPA  has  previously  determined 
insufficient  to  warrant  national 
categorical  pretreatment  standards. 
Thus,  EPA  is  not  proposing  a  flow  cutoff 
for  this  subcategory.  Under  the 
proposed  option,  all  facilities  in  this 
subcategory  would  be  subject  to  the 
pretreatment  standards,  which  would 
reduce  pass  through  of  pollutants  based 
on  a  technology  EPA  has  determined  to 
be  technologically  feasible  and 
economically  achievable.  The  Agency  is 
soliciting  conunent  on  alternatives  that 
might  reduce  the  economic  impact  and 


still  provide  acceptable  environmental 
protection,  including  all  of  the  options 
discussed  above.  See  Section  XXI.D  for 
a  discussion  of  the  P2  alternative  and 
Section  XXni  for  solicitation  of 
comments  on  this  issue.  Table  XII.C-1 
above  shows  the  pounds  of  pollutants 
removed  by  the  proposed  option,  and 
Table  XII.C-2  summarizes  the  costs  and 
economic  impacts  associated  with  the 
proposed  option. 

3.  Calculation  of  PSES 

Based  on  the  results  of  the  pass- 
through  analysis  discussed  in  Section 
Xn.E.l.,  EPA  is  proposing  pretreatment 
standards  for  existing  sources  in  the 
Metal  Finishing  Job  Shops  subcategory 
equivalent  to  those  limitations  proposed 
for  BAT  for  the  pollutants  listed  at 
§438.25  (as  provided  in  the  codified 
regulation  that  accompanies  this 
preamble).  EPA  determined  that  all  of 
the  pollutants  listed  in  §  438.25  (except 
for  Total  Sulfide,  TOC,  and  TOP)  pass 
through  POTWs.  EPA  is  proposing  a 
limitation  for  total  sulfide  based  on 
potential  POTW  interference  or  upset 
associated  with  discharges  of  total 
sidfide  from  MP&M  facilities.  EPA  is 
proposing  limitations  for  TOC  and  TOP 
as  part  of  a  compliance  alternative  for 
organic  pollutant  discharges.  (See 
Section  XXn.C.  for  a  discussion  of 
monitoring  flexibility.) 

4.  Compliance  Date 

EPA  is  proposing  to  establish  a  three- 
year  deadline  for  compliance  with 
PSES.  Design  and  construction  of 
systems  adequate  for  compliance  with 
PSES  will  be  a  substantial  undertaking 
for  many  MP&M  sites. 

F.  Non-Chromium  Anodizing 
Subcategory 

1.  Rationale  for  Not  Proposing  PSES 

EPA  is  proposing  to  not  establish 
PSES  for  the  Non-Chromiiun  Anodizing 
subcategory  based  on  the  economic 
impacts  associated  with  Option  2  and 
the  small  quantity  of  toxic  pollutants 
discharged  by  facilities  in  this 
subcategory  remaining  covered  at  an 
economically-achievable  flow  cutoff. 
EPA  determined  that  60  percent  of  the 
indirect  discharging  facilities  in  this 
subcategory  would  close  as  a  result  of 
complying  with  Option  2  based 
standards.  Pretreatment  standards  for 
this  subcategory  based  on  either  Option 
2  or  Option  4  would  require  facilities  to 
remove  large  quantities  of  aluminum,  a 
metal  that  is  beneficial  to  POTWs 
because  it  assists  in  the  flocculation  of 
wastewater  prior  to  sedimentation. 
Aluminimi  anodizers  use  a  large 
quantity  of  water  in  their  anodizing 


processes  and  produce  a  wastewater 
that  contains  mostly  alimiinum.  If  the 
Agency  proposed  pretreatment 
standards  for  this  subcategory,  even 
without  regulating  aluminmn,  the 
standards  would  require  facilities  to 
install  very  large  treatment  systems 
(because  of  their  high  flow  volimie)  and 
would  result  in  the  removal  of  large 
quantities  of  aluminum  in  order  to 
remove  small  quantities  of  other  metals 
such  as  nickel,  zinc,  and  manganese. 
Therefore,  EPA  determined  that  the 
benefits  of  the  aluminum  discharge  to 
POTWs  outweighed  the  benefits  gained 
from  the  removal  of  small  quantities  of 
other  metals.  In  addition,  because  EPA 
has  already  promulgated  pretreatment 
standards  for  non-chromium  anodizers 
at  40  CFR  parts  413  and  433,  there  is 
already  a  level  of  control  for  the  small 
quantities  of  other  metals  being 
discharged  along  with  the  aluminimi. 
Facilities  subject  to  this  subcategory 
must  still  comply  with  applicable  PSES 
limitations  (eiAer  40  CFR  part  413  or  40 
CFR  part  433).  40  CFR  438.40(b). 

G.  Printed  Wiring  Board  Subcategory 

1.  Need  for  PSES 

As  discussed  above  in  Section  XII.A, 
one  of  the  factors  that  EPA  uses  to        .. 
determine  the  need  for  pretreatment 
standards  is  whether  the  pollutants 
discharged  by  an  industry  pass  through 
a  POTW.  The  Agency  only  applies  the 
pass-through  analysis  to  pollutants  that 
it  selected  for  regulation  under  BAT.  For 
the  Printed  Wiring  Board  subcategory, 
EPA  determined  that  9  pollutants  pass 
through;  and  therefore,  EPA  is 
proposing  pretreatment  standards 
equivalent  to  BAT  for  these  pollutants. 

2.  Selected  PSES  Option 

As  discussed  in  Section  XII.B  above, 
in  the  Agency's  engineering  assessment 
of  the  best  available  technology  for 
pretreatment  of  wastewater  from  the 
Printed  Wiring  Board  Subcategory,  EPA 
considered  the  same  technology  options 
for  PSES  as  it  did  for  BAT  with  the 
additional  consideration  of  a  flow  cutoff 
exclusion.  The  Agency  is  proposing 
Option  2  for  PSES  for  many  of  the  same 
reasons  it  selected  that  option  for  BPT 
and  BAT  (See  Section  D(.D  and  XI.D) 
and  provides  additional  rationale  below. 
EPA  also  determined  that  pretreatment 
standards  based  on  Option  2  for  all 
facilities  (i.e.,  no  flow  exclusion)  are 
appropriate  for  the  Printed  Wiring 
Board  subcategory.  The  Agency 
estimates  that  621  printed  wiring  board 
facilities  currently  discharge  MP&M 
process  wastewater  to  POTWs.  The 
Agency  projects  that  7  of  these  facilities 
(1  percent  of  the  current  indirect 
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discharging  population)  might  close  as  a 
result  of  the  MP&M  regulation  (see 
Section  XVI.E  for  a  discussion  on  job 
losses).  EPA  concluded  that  this  level  of 
impact  was  economically  achievable  for 
the  subcategory  as  a  whole,  but  in  an 
effort  to  minimize  the  impacts  (and  or 
maintain  existing  limitations  for 
facilities  where  potential  removals  may 
not  be  sufficient  to  warrant  national 
regulation),  considered  flow  exemptions 
and  compliance  alternatives. 

The  Agency  believes  that  Option  2 
represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level. 
Approximately  80  percent  of  the 
indirect  discharging  facilities  in  the 
Printed  Wiring  Board  subcategory 
employ  chemical  precipitation  followed 
by  sedimentation  (Option  2)  while  2 
percent  employ  microfiltration  edter 
chemical  precipitation  (Option  4). 

EPA  did  evaluate  Option  4  as  a  basis 
for  establishing  PSES.  EPA  estimates 
that  the  economic  impact  due  to  the 
additional  controls  at  Option  4  levels 
would  result  in  18  more  facility  closures 
than  Option  2  (total  of  25  closures).  EPA 
itEPA  is  not  proposing  to  establish  PSES 
limitations  based  on  Option  4  because  it 
determined  that  Option  2  achieves 
nearly  equivalent  reductions  in  pound- 
equivalents  for  much  less  cost.  By 
selecting  Option  2  as  the  basis  for  PSES, 
EPA  reduced  annualized  compliance 
costs  by  $75  million  (1996$)  while  only 
losing  0.5  percent  of  the  toxic.pound 
equivalents  that  would  be  removed 
vmder  Option  4.  The  Agency  concluded 
that  the  additional  costs  of  Option  4  do 
not  justify  the  additional  insignificant 
amount  of  pollutant  removals  achieved 
for  indirect  dischargers  in  this 
subcategory.  Therefore,  EPA  determined 
that  Option  2  is  the  "best  available" 
technology  economically  achievable  for 
the  Printed  Wiring  Board  subcateeory. 

Although  EPA  concluded  that  me 
level  of  economic  impact  associated 
with  Option  2  with  no  flow  cutoff  was 
economically  achievable,  it  considered 
flow  exclusions  in  an  effort  to  minimize 
the  impacts  and/or  maintain  existing 
limitations  for  facilities  where  potential 
removals  may  not  be  significant  enough 
to  warrant  national  regulations.  EPA  did 
not  consider  the  reduction  in  POTW 
burden  for  this  subcategory,  imlike  the 
General  Metals  subcategory,  because 
EPA  has  already  established  PSES  for  all 
of  the  facilities  in  this  subcategory 
under  40  CFR  parts  413  and  433,  and 
local  control  authorities  would  not  have 
to  develop  entirely  new  permits  (or 
other  control  mechanisms)  for  these 
facilities.  EPA  analyzed  a  1  MGY  flow 


cutoff,  which  would  exclude  85 
facilities,  but  would  not  reduce 
economic  impacts.  The  same  7  facilities 
that  EPA  predicted  to  close  with  no  flow 
cutoff  are  also  expected  to  close  with  a 
1  MGY  flow  cutoff.  EPA  determined  that 
the  proposed  regulation  would  remove 
a  total  of  less  than  500  pound 
equivalents  fit>m  the  focilities 
discharging  less  than  1  MGY  (after 
removing  baseline  closiu«s  fi'om  the 
analysis),  or  less  than  10  pound- 
equivalents  per  facility.  The  incremental 
removals  beyond  current  regulations  is 
very  small  for  facilities  less  than  1  MGY, 
and  therefore  EPA  will  consider  the  1 
MGY  cutoff  at  final.  However,  the 
Agency  concluded  that  the  pollutant 
reductions  associated  with  Option  2 
were  feasible  and  achievable,  the 
economic  impacts  were  not  mitigated  at 
a  1  MGY  flow  cutoff  for  this 
subcategory,  and  POTW  burden  would 
not  be  reduced  with  a  flow  cutoff,  and 
is  thus  not  proposing  a  1  MGY  flow 
cutoff  for  this  subcategory.  The  Agency 
solicits  comments  on  a  1  MGY  flow 
cutoff,  with  the  existing  regulation 
applying  to  facilities  imder  1  MGY.  EPA 
also  solicits  conunent  on  the 
implementation  and  market 
consequences  of  this  option.  Table 
XII.C-1  above  shows  the  pounds  of 
pollutants  removed  by  the  proposed 
option,  and  Table  XII.G-2  summarizes 
the  costs  and  economic  impacts 
associated  with  the  proposed  option. 

3.  Calculation  of  PSES 

Based  on  the  results  of  the  pass- 
through  analysis  discussed  in  Section 
Xn.G.l.,  EPA  is  proposing  pretreatment 
standards  for  existing  sources  in  the 
Printed  Wiring  Board  subcategory 
equivalent  to  those  limitations  proposed 
for  BAT  for  the  pollutants  listed  at 
§  438.45  (as  provided  in  the  codified 
regulation  that  accompanies  this 
preamble).  EPA  determined  that  all  of 
the  pollutants  listed  in  §  438.45  (except 
for  Total  Sulfide,  TOG,  and  TOP)  pass 
through  POTWs.  EPA  is  proposing  a 
limitation  for  total  sidfide  based  on 
potential  POTW  interference  or  upset 
associated  with  discharges  of  total 
sulfide  from  MP8cM  facilities.  EPA  is 
proposing  limitations  for  TOC  and  TOP 
as  part  of  a  compliance  alternative  for 
organic  pollutant  discharges.  (See 
Section  XXl.C  for  a  discussion  of 
monitoring  flexibility.) 

4.  Compliance  Date 

EPA  is  proposing  to  establish  a  three- 
year  deadline  for  compliance  with 
PSES.  Design  and  construction  of 
systems  adequate  for  compliance  with 
PSES  will  be  a  substantial  imdertaking 
for  many  MP&M  sites. 


H.  Steel  Fanning  and  Finishing 
Subcategory 

1.  Need  for  PSES 

As  discussed  above  in  Section  XII.A, 
one  of  the  factors  that  EPA  uses  to 
determine  the  need  for  pretreatment 
standards  is  whether  the  pollutants 
discharged  by  an  industry  pass  through 
a  POTW.  The  Agency  only  applies  the 
pass-through  analysis  to  pollutants  that 
it  selected  for  regulation  under  BAT.  For 
the  Steel  Forming  and  Finishing 
subcategory,  EPA  determined  that  13 
pollutants  pass  through;  and  therefore, 
EPA  is  proposing  pretreatment 
standards  equivalent  to  BAT  for  these 
pollutants. 

2.  Selected  PSES  Option 

As  discussed  in  Section  XH.B  above, . 
in  the  Agency's  engineering  assessment 
of  the  best  available  technology  for 
pretreatment  of  wastewater  &t>m  the 
Steel  Forming  and  Finishing 
Subcategory,  EPA  considered  the  same 
technology  options  for  PSES  as  it  did  for 
BAT  with  the  additional  consideration 
of  a  flow  cutoff  exclusion.  The  Agency 
is  proposing  Option  2  for  PSES  for  many 
of  the  same  reasons  it  selected  that 
option  for  BPT  and  BAT  (See  Section 
IX.E  and  XI.E)  and  provides  additional 
rationale  below.  EPA  is  proposing 
pretreatment  standards  based  on  Option 
2  for  all  facilities  (i.e.,  no  flow 
exclusion)  for  the  Steel  Forming  and 
Finishing  subcategory. 

The  Agency  estimates  that  110  steel 
forming  and  finishing  facilities 
currently  discharge  MP&M  process 
wastewater  to  POTWs.  The  Agency 
projects  that  6  of  these  facilities  (6 
percent  of  the  current  indirect 
discharging  population)  might  close  as  a 
result  of  the  MP&M  regulation  (see 
Section  XVI.E  for  a  discussion  on  job 
losses).  EPA  concluded  that  this  level  of 
impact  was  economically  achievable  for 
the  subcategory  as  a  whole,  but  in  an 
effort  to  minimize  the  impacts, 
considered  flow  exemptions  and 
compliance  alternatives. 

The  Agency  believes  that  Option  2 
represents  the  "best  available" 
technology  as  it  achieves  a  high  level  of 
pollutant  control,  treating  all  priority 
pollutants  to  very  low  levels,  often  at  or 
near  the  analytical  minimum  level. 
Approximately  63  percent  of  the 
indirect  discharging  facilities  in  the 
Steel  Forming  and  Finishing 
subcategory  employ  chemical 
precipitation  followed  by  sedimentation 
(Option  2)  while  no  facilities  employ 
microfiltration  after  chemical 
precipitation  (Option  4). 

EPA  did  evaluate  Option  4  as  a  basis  . 
for  establishing  PSES.  EPA  estimates 
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that  the  economic  impact  due  to  the 
additional  controls  at  Option  4  levels 
woidd  result  in  the  same  niunber  of 
facility  closures  (6)  as  Option  2. 
Therefore,  EPA  does  consider  Option  4 
to  be  economically  achievable  for  this 
subcategory.  However,  EPA  is  not 
proposing  to  establish  PSES  limitations 
based  on  Option  4  because  it 
determined  that  Option  2  achieves 
nearly  equivalent  reductions  in  poimd- 
equivalents  for  much  less  cost.  By 
selecting  Option  2  as  the  basis  for  PSES, 
EPA  reduced  aimualized  compliance 
costs  by  $12  million  (1996$)  while  only 
losing  0.6  percent  of  the  toxic  pound 
equivalents  that  would  be  removed 
under  Option  4.  The  Agency  concluded 
that  the  additional  costs  of  Option  4  do 
not  justify  the  additional  insignificant 
pollutant  removals  achieved  for  indirect 
discharging  facilities  in  this 
subcategory.  Therefore,  EPA  determined 
that  Option  2  is  the  "best  available" 
technology  economically  achievable  for 
the  Steel  Forming  and  Finishing 
subcategory. 

Although  EPA  concluded  that  the 
level  of  economic  impact  associated 
with  Option  2  with  no  flow  cutoff  was 
economically  achievable,  it  considered 
flow  exclusions  in  an  effort  to  minimize 
the  impacts.  EPA  did  not  consider  the 
reduction  in  POTW  burden  for  this 
subcategory,  unlike  the  General  Metals 
subcategory,  because  EPA  has  already 
established  PSES  for  all  of  the  facilities 
in  this  subcategory  imder  40  CFR  420, 
and  local  control  authorities  would  not 
have  to  develop  entirely  new  permits  (or 
other  control  mechanisms)  for  these 
facilities.  However,  to  mitigate 
economic  impacts  (and  or  maintain 
existing  limitations  for  facilities  where 
potential  removals  may  not  be  sufficient 
to  warrant  national  regulation),  EPA 
analjrzed  a  1  MGY  flow  cutoff,  which 
woidd  exclude  21  facilities  (after 
accounting  for  baseline  closures),  and  a 
2  MGY  flow  cutoff  which  would 
exclude  30  facilities.  Neither  a  1  MGY 
flow  cutoff  nor  a  2  MGY  flow  cutoff 
would  reduce  economic  impacts.  The 
same  6  facilities  that  EPA  predicted  to 
close  with  no  flow  cutoff  are  also 
expected  to  close  with  either  a  1  or  2 
MGY  flow  cutoff.  However,  a  1  MGY 
flow  cutoff  would  eliminate  less  than 
100  total  pound-equivalents  that  woiUd 
be  removed  under  the  proposed  opUon, 
or  less  than  5  pound-equivalents  per 
excluded  facility,  while  a  2  MGY  flow 
cutoff  would  eliminate  less  than  200 
pound-equivalents  total,  or  less  than  7 
pound-equivalents  per  excluded  facility. 
These  incremental  removals  beyond 
current  regulations  are  very  small,  and 
therefore  EPA  will  consider  the  1  and  2 


MGY  cutoffs  as  final.  Although  a  3  MGY 
flow  cutoff  would  reduce  projected 
economic  impacts  by  half  (3  projected 
closiues  instead  of  6),  it  would 
eliminate  2,157  pound-equivalent 
removals,  or  about  58  pound- 
equivalents  per  facility.  These 
incremental  removals  are  nearly  twice 
the  removals  (on  a  per  facility  basis) 
than  would  have  been  realized  by 
regulating  industrial  laimdry  and 
landfill  facilities.  Because  EPA  has 
concluded  that  the  proposed  option  is 
feasible  and  achievable,  and  POTW 
burden  would  not  be  reduced  with  a 
flow  cutoff,  EPA  is  not  proposing  a  flow 
cutoff  for  the  Steel  Forming  and 
Finishing  subcategory.  However,  EPA 
solicits  comment  on  flow  cutoffs  at  the 
1,2,  and  3  MGY  levels.  Under  these 
scenarios,  existing  regulations  in  40  CFR 
part  420  would  continue  to  apply  to  the 
excluded  &cilities.  Unlike  the  facilities 
in  the  Metal  Finishing  Job  Shops  or 
Printed  Wiring  Board  subcategories,  the 
facilities  in  the  MP&M  Steel  Forming  & 
Finishing  subcategory  are  covered  in 
their  current  regulations  as  parts  of 
several  subcategories,  thus  creating 
problems  for  control  authorities  in 
implementing  the  appropriate 
requirements.  EPA  solicits  conunent  on 
implementation  and  market 
consequences  of  these  options.  Table 
XII.C-1  above  shows  the  pounds  of 
pollutants  removed  by  the  proposed 
option,  and  Table  XII.C-2  summarizes 
the  costs  and  economic  impacts 
associated  with  the  proposed  option. 

3.  Calculation  of  PSES 

Based  on  the  results  of  the  pass- 
through  analysis  discussed  in  Section 
XII.H.l.,  EPA  is  proposing  pretreatment 
standards  for  existing  soiuces  in  the 
Steel  Forming  and  Finishing 
subcategory  equivalent  to  those 
limitations  proposed  for  BAT  for  the 
pollutants  listed  at  §  438.55  (as  provided 
in  the  codified  regulation  that 
accompanies  this  preamble).  EPA 
determined  that  all  of  the  pollutants 
listed  in  §438.55  (except  for  Total 
Sidfide,  TOC,  and  TOP)  pass  through 
POTWs.  EPA  is  proposing  a  limitation 
for  total  sulfide  based  on  potential 
POTW  interference  or  upset  associated 
with  discharges  of  total  sulfide  fi'om 
MP&M  facilities.  EPA  is  proposing 
limitations  for  TOC  and  TOP  as  part  of 
a  compliance  alternative  for  organic 
pollutant  discharges.  (See  Section  XXI.C 
for  a  discussion  of  monitoring 
flexibility.) 

4.  Compliance  Date 

EPA  is  proposing  to  establish  a  three- 
year  deadline  for  compliance  with 
PSES.  Design  emd  construction  of 


systems  adequate  for  compliance  with 
PSES  will  be  a  substantial  imdertaking 
for  many  MP&M  sites. 

/.  Oily  Wastes  Subcategory 

1.  Need  for  PSES 

As  discussed  in  Section  Xn.A,  two  of 
the  factors  that  EPA  uses  to  determine 
the  need  for  pretreatment  standards  is 
whether  the  pollutants  discharged  by  an 
industry  pass  through  or  interfere  with 
a  POTW.  For  the  Oily  Wastes 
subcategory,  EPA  is  proposing 
pretreatment  standards  equivalent  to 
BAT  for  the  follovmig  three  pollutants 
or  pollutant  parameters:  TOC,  TOP  and 
total  sulfide. 

2.  Selected  PSES  Option 

As  discussed  in  Section  XII.B,  in  the 
Agency's  engineering  assessment  of  the 
best  available  technology  for 
pretreatment  of  wastewater  from  the 
Oily  Wastes  Subcategory,  EPA 
considered  the  same  technology  options 
for  PSES  as  it  did  for  BAT  with  the 
additional  consideration  of  a  flow  cutoff 
exclusion.  The  Agency  is  proposing 
BAT  Option  6  with  a  2  MGY  flow  cutoff 
for  PSES.  The  Agency  is  proposing 
Option  6  for  PSES  for  n\any  of  the  same 
reasons  it  selected  that  option  for  BPT 
and  BAT  (See  Section  DC.F  and  XI.F) 
and  provides  additional  rationale  below. 
EPA  is  proposing  the  2  MGY  flow  cutoff 
primarily  to  reduce  the  burden  on 
POTWs,  and  solicits  comment  on  a  3 
MGY  cutoff  as  a  possible  alternative  to 
further  reduce  impacts. 

EPA  determined  that  Option  6 
represented  the  best  available 
technology  and  that  Option  6  with  a  2 
MGY  flow  cutoff  was  economically 
achievable  and  greatly  reduced  the 
burden  on  POTWs.  TTiis  option  results 
in  14  facility  closures  (less  than  1 
percent  of  the  indirect  discharging  Oily 
Wastes  subcategory  population).  See 
Section  XVI.E  for  a  discussion  on  job 
losses.  Additionally,  the  Agency 
believes  that  Option  6  represents  the 
"best  available"  technology  as  it 
achieves  a  high  level  of  pollutant 
control,  treating  all  priority  pollutants  to 
very  low  levels,  often  at  or  near  the 
analytical  minimum  level.  According  to 
EPA's  detailed  questionnaires, 
approximately  44  percent  of  the  indirect 
discharging  facilities  in  the  Oily  Wastes 
subcategory  employ  oil-water  separation 
by  chemical  emulsion  breaking  followed 
by  gravity  separation  and  oil  skimming 
(Option  6)  while  no  facilities  employ 
ultrafiltration  (Option  8). 

EPA  did  evaluate  BPT  Option  8  with 
a  2  MGY  flow  cutoff  as  a  basis  for 
establishing  PSES  more  stringent  than 
the  level  of  control  being  proposed 
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today.  EPA  estimates  that  the  economic 
impact  due  to  the  additional  controls  at 
Option  8  levels  would  result  in  the  same 
number  of  facility  closures  (14)  as 
Option  6.  Therefore,  EPA  does  consider 
Option  8  to  be  economically  achievable 
for  this  subcategory.  However,  based  on 
the  available  data  base,  EPA  is  not 
proposing  to  establish  PSES  limitations 
based  on  Option  8  because  it  removes 
fewer  poimd-equivalents  than  Option  6. 
Therefore,  the  Agency  determined  that 
Option  6  is  the  "best  available" 
technology  economically  achievable  for 
the  removal  of  priority  pollutants  from 
wastewater  generated  at  Oily  Wastes 
subcategory  facilities. 

Considering  the  large  number  of 
indirect  dischargers  which  have  the 
potential  to  be  covered  by  this  proposed 
regulation,  an  important  issue  to  the 
affected  industry  and  to  permit  writers 
is  the  potentially  enormous 
administrative  burden  associated  with 
issuing  permits  or  other  control 
mechanisms  for  all  these  facilities. 
Therefore,  in  developing  this  proposal, 
EPA  has  looked  for  means  of  reducing 
the  administrative  burden,  reducing 
monitoring  requirements,  and  reducing 
reporting  requirements.  In  order  to  meet 
this  end,  the  Agency  is  proposing  a  2 
MGY  flow  cutoff  for  the  Oily  Wastes 
subcategory.  Under  this  proposed 
option,  facilities  in  the  Oily  Wastes 
subcategory  that  discharge  greater  than 
2  MGY  per  year  of  MP&M  process 
wastewater  would  be  subject  to  the 
proposed  pretreatment  standards. 
However,  those  facilities  in  the  Oily 
Wastes  subcategory  that  discharge  2 
MGY  or  less  would  not  be  subject  to 
MP&M  PSES  requirements.  These 
facilities  would,  however,  remain 
subject  to  the  existing  general 
pretreatment  standards  at  40  CFR  Part 
403. 

The  Agency  is  proposing  the  2  MGY 
flow  cutoff  exclusion  for  the  Oily 
Wastes  subcategory  based  on  several 
factors.  First,  and  the  most  important 
factor,  was  the  overall  size  of  ihe  Oily 
Wastes  subcategory.  EPA  estimates  that 
there  are  approximately  28,500  indirect 
discharging  fecilities  in  the  Oily  Wastes 
subcategory,  of  which  over  99  percent 
are  not  currently  regidated  by 
categorical  pretreatment  standards. 
Establishing  an  MP&M  pretreatment 
standard  for  all  28,500  facilities  would 
nearly  double  the  nimiber  of  permits 
that  local  authorities  are  ciurently 
responsible  for.  EPA  concluded  that  this 
increased  permit  biirden  was  not 
reasonable  given  the  projected  loadings 
reductions  and  therefore  explored 
potential  flow  cutoffs  as  a  way  to  reduce 
the  impact  on  POTW  permitting 
authorities. 


Second,  EPA  is  proposing  the  2  MGY 
flow  cutoff  for  this  subcategory  based  in 
part  on  the  small  nimiber  of  pound- 
equivalents  that  would  be  removed  by 
facilities  with  annual  wastewater  flows 
less  than  or  equal  to  2  MGY.  EPA 
determined  that  after  removing  facilities 
that  close  in  the  baseline  ("baseline 
closiues")  from  the  analysis,  over  99 
percent  of  the  indirect  discharging 
facilities  in  the  Oily  Wastes  subcategory 
discharge  less  than  or  equal  to  2  MGY. 
EPA  estimates  average  removals  of  only 
2  pmmd-equivalents  per  facility  per 
year  for  these  facilities. 

In  addition,  EPA  determined  that  for 
those  facilities  in  this  subcategory  that 
discharge  between  1  and  2  MGY  the 
MP&M  regulation  woidd  remove  an 
average  of  31  pound-equivalents  per 
year  per  facility.  These  reductions,  as 
discussed  previously,  are  lower  than 
those  projected  for  industrial  laundries 
and  landfills,  for  which  EPA  determined 
national  regulation  was  not  warranted. 
The  Agency  concluded  that  regidation 
of  facilities  discharging  only  2  pound- 
eqmvalents  per  year  (with  those 
discharging  between  1  and  2  MGY  at  31 
pound-equivalents  per  year)  was  not 
justified  by  the  additional  permitting 
burden  associated  with  these  facilities. 
EPA  believes  this  approach  woidd  allow 
Control  Authorities  to  focus  their  efforts 
on  the  facilities  discharging  the  vast 
majority  of  the  pollutants,  rather  than 
dissipating  their  limited  resources  on 
sites  contributing  much  less  to  the 
overall  problem.  EPA  does  note, 
however,  that  the  indirect  discharging 
facilities  that  discharge  less  than  or 
equal  to  2  MGY  are  responsible  for  an 
estimated  78  percent  of  the  total  poimd- 
equivalents  currently  discharged 
(approximately  51,000  of  the  65,000 
poimd-equivalents  discharged  after 
removing  baseline  closures  &x>m  the 
analysis). 

EPA  also  closely  evaluated  Option  6 
with  a  3  MGY  flow  cutoff  for  the  Oily 
Waste  subcategory.  Based  on  EPA's  data 
collection  efforts,  after  removing 
facilities  that  close  in  the  baseline 
("baseline  closiues")  from  the  analysis, 
over  99  percent  of  the  indirect 
discharging  facilities  in  the  Oily  Wastes 
subcategory  discharge  less  than  or  equal 
to  3  MGY.  The  Agency  determined  that 
after  removing  baseline  closures  from 
the  analysis  there  are  approximately  64 
indirect  discharge  facilities  in  this 
subcategory  between  2  and  3  MGY  and 
that  they  discharge  an  average  of  24 
poimd-equivalents  per  year  per  facility. 
If  EPA  proposed  Option  2  with  a  3  MGY 
flow  cutoff,  the  economic  impacts 
would  decrease  slightly  (12  facility 
closures  rather  than  14  at  the  proposed 
option).  The  Agency  concluded  that  the 


3  MGY  flow  cutoff  was  not  necessary  to 
reduce  POTW  burden  for  the  Oily 
Wastes  subcategory  although  it  would 
reduce  the  economic  impact  somewhat. 
EPA  solicits  comment  on  a  3  MGY 
cutoff,  but  notes  that  these 
approximately  28,160  facilities  are 
responsible  for  an  estimated  81  percent 
of  the  total  pound-equivalents  ciurently 
discharged  (approximately  52,500  of  the 
65,000  pound-equivalents  discharged 
after  removing  baseline  closures  from 
the  analysis). 

Therefore,  EPA  is  proposing  the  2 
MGY  flow  cutoff  but  is  also  seriously 
considering  a  3  MGY  cutoff.  EPA 
believes  this  approach  would  allow 
Control  Authorities  to  focus  their  efforts 
on  the  facilities  discharging  the  vast 
majority  of  the  pollutants,  rather  than 
dissipating  their  limited  resources  on 
sites  contributing  much  less  to  the 
overall  problem.  Table  XII.C-1  above 
shows  the  pounds  of  pollutants 
removed  by  the  proposed  option,  and 
Table  XII.C-2  summarizes  the  costs  and 
economic  impacts  associated  with  the 
proposed  option  (both  tables  include 
facilities  that  close  in  the  baseline). 
EPA's  methodology  for  identifying 
baseline  closures  is  discussed  in  Section 
XVI. 

3.  Calculation  of  PSES 

Based  on  the  results  of  the  pass- 
through  analysis  discussed  in  Section 
Xn.I.l.,  EPA  is  proposing  pretreatment 
standards  for  existing  sources  in  the 
Oily  Wastes  subcategory  equivalent  to 
those  limitations  proposed  for  BAT  for 
the  pollutants  listed  at  §  438.65  (as 
provided  in  the  codified  regulation  that 
accompanies  this  preamble).  EPA  is 
proposing  a  pretreatment  standard  for 
total  sulfide  based  on  potential  POTW 
interference  or  upset  associated  with 
discharges  of  total  sulfide  from  MP&M 
facilities.  EPA  is  proposing  pretreatment 
standards  for  TOC  and  TOP  as  part  of 
a  compliance  alternative  for  organic 
pollutant  discharges.  (See  Section  XXI.C 
for  a  discussion  of  monitoring 
flexibility.) 

4.  Compliaiice  Date 

EPA  is  proposing  to  establish  a  three- 
year  deadline  for  compliance  with 
PSES.  Design  and  construction  of 
systems  adequate  for  compliance  with 
PSES  will  be  a  substantial  undertaking 
for  many  MP&M  sites. 

/.  Railroad  Line  Maintenance 
Subcategory 

1.  Rationale  for  Not  Proposing  PSES 

EPA  is  proposing  to  not  establish 
PSES  for  the  Raifroad  Line  Maintenance 
subcategory  based  on  the  small  quantity 
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of  toxic  pollutants  discharged  by 
facilities  in  this  subcategory.  The 
Agency  estimates  that  there  are  799 
indirect  discharging  railroad  line 
maintenance  facilities  that  currently 
discharge  1,800  pound-equivalents  per 
year  to  our  nation's  waters  (taking  into 
account  removals  at  the  POTW),  or  just 
over  2  pound-equivalents  per  facility 
per. year.  Based  on  this  analysis,  EPA 
preliminarily  concluded  that  there  is  no 
need  to  develop  nationally  applicable 
regulations  for  this  subcategory  due  to 
the  low  levels  of  pollutants  discharged 
by  facilities  in  this  subcategory. 

K.  Shipbuilding  Dry  Dock  Subcategory 

1.  Rationale  for  Not  Proposing  PSES 

EPA  is  proposing  to  not  establish 
PSES  for  the  Shipbuilding  Dry  Dock 
subcategory  based  on  the  small  number 
of  facilities  in  this  subcategory  and  on 
the  small  quantity  of  toxic  pollutants 
removed  by  the  technology  options 
evaluated  by  EPA  for  this  proposal.  The 
Agency  estimates  that  there  are  6 
indirect  discharging  facilities  that  have 
one  or  more  dry  docks  that  currently 
discharge  852  pound-equivalents  per 
year  to  our  nation's  waters  (taking  into 
account  removals  at  the  POTW).  On  a 
national  basis.  Option  8  (ultrafiltration  -i- 
P2)  removed  less  than  1  pound- 
equivalent  per  year  while  Option  10 
(DAF  plus  P2)  only  removed  26  pound- 
equivalents  per  year  (or  less  than  5 
pound-equivalents  removed  per  facility 
per  year).  The  Agency  estimates  that  all 
of  these  facilities  currentiy  have  DAF 
treatment  in  place.  EPA  determined  that 
nationally-applicable  regulations  are 
unnecessary  at  this  time  because  of  the 
small  number  of  facilities  in  this 
subcategory  and  based  on  the  small 
amount  of  toxic  pounds  removed  by  the 
technology  options  evaluated  by  the 
Agency.  The  Agency  believes  that 
pretreatment  local  limits  implemented 
on  a  case-by-case  basis  can  more 
appropriately  address  any  individual 
toxic  parameters  present  at  these  six 
facilities. 

XIII.  New  Source  Performance 
Standards  (NSPS)  and  Pretreatment 
Standards  for  New  Sources  (PSNS) 

Section  307(c)  of  the  Act  calls  for  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  (PSNS)  at  the  same  time 
that  it  promulgates  new  source 
performance  standards  (NSPS).  New 
facilities  have  the  opportunity  to 
incorporate  the  best  available 
demonstrated  technologies  including 
process  changes,  in-plant  controls,  and 
end-of-pipe  treatment  technologies. 

The  same  technologies  discussed 
previously  for  BAT  and  PSES  are 


available  as  the  basis  for  NSPS  and 
PSNS.  Since  new  sites  have  the 
potential  to  install  pollution  prevention 
and  pollution  control  technologies  more 
cost  effectively  then  existing  sources, 
EPA  strongly  considered  the  more 
advanced  treatment  options  for  NSPS 
and  PSNS.  The  Agency  discusses  its 
analysis  of  these  more  stringent  options 
for  NSPS  and  PSNS  on  a  subcategory- 
by-subcategory  basis  below. 

A.  NSPS  for  the  General  Metals 
Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  facilities  in  the 
General  Metals  subcategory  will 
discharge  similar  quantities  of  the  same 
pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  NSPS 
regulation  is  the  same  as  the  need  for 
BPT  regulation.  (See  Section  IX.A.1). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Source 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  4. 
The  Agency  determined  that  Option  4  is 
the  best  available  demonstrated 
technology  for  the  removal  of  pollutants 
in  this  subcategory.  EPA's  analytical 
data  shows  that  Option  4  is  capable  of 
achieving  much  lower  long-term 
averages  than  Option  2  for  several  of  the 
metal  pollutants  of  concern.  In  addition, 
EPA's  data  shows  that  microfiltration 
greatiy  reduces  the  variability  in  the 
concentration  of  the  metal  pollutants  in 
the  treatment  effluent.  Although  Option 
4  costs  $54,500  (1996$)  more  tiian 
Option  2  annually  for  a  new  facility 
with  a  wastewater  flow  of  1.1  MGY  (the 
wastewater  flow  for  a  representative 
direct  discharging  facility  in  the  General 
Metals  subcategory),  EPA  is  proposing 
Option  4  because  of  the  lower  levels  of 
metal  pollutants  in  the  wastewater 
effluent.  EPA  noted  in  the  discussion  of 
its  consideration  of  this  technology  for 
BPT/BAT  that  it  is  not  being  proposed 
for  BPT  because  the  additional 
removals,  while  large  when  considered 
across  the  entfre  population  of  existing 
facilities,  were  not  significant  on  a  per 
facility  basis,  and  because  of  concerns 
with  potential  increased  loadings 
(relative  to  Option  2)  of  COD  and 
organic  pollutants.  EPA  requests 
comment  on  basing  NSPS  on  Option  2 
for  the  same  reasons  it  is  proposing  to 
base  BPT/BAT  on  Option  2. 

The  Agency  also  strongly  considered 
proposing  NSPS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 


ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  NSPS  option 
for  the  final  rule. 

3.  Calculation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  for  all  of  the  pollutants  that 
it  proposed  BPT  and  BAT  limitations  for 
in  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.16. 
(See  Section  XXI.C.  for  a  discussion  of 
monitoring  flexibility.)  EPA  based  these 
proposed  regulations  on  EPA  sampling 
episodes  at  four  facilities  that  employed 
Option  4  technologies.  Three  of  the  four 
facilities  are  General  Metals  facilities 
while  the  fourth  is  a  printed  wiring 
board  manufacturer.  The  Agency  used 
the  same  statistical  methods  for 
determining  the  effluent  limitations  for 
NSPS  as  it  described  in  Section  VIII. 
Because  of  the  limited  number  of 
facilities  that  EPA  has  analytical 
sampling  data  on  for  Option  4.  the 
Agency  is  soliciting  comment  and  data 
on  Option  4  technologies.  Specifically, 
the  Agency  is  interested  in  wastewater 
treatment  data  from  MP&M  facilities 
employing  Option  4  technologies 
(ultrafiltration  for  oil  and  grease 
removal  and  microfiltration  following 
chemical  precipitation  for  removal  of 
TSS  and  metals).  See  Section  XXIII 
"Solicitation  of  Comments." 

4.  NSPS  Analysis 

The  Agency  also  performed  an 
economic  analysis  in  order  to  determine 
if  Option  4  presented  a  barrier  to  entry 
for  new  facilities  in  the  General  Metals 
subcategory.  EPA  determined  that  the 
cost  of  compliance  with  NSPS  based  on 
Option  4  would  make  up  only  0.04 
percent  of  a  new  facility's  projected 
revenues.  Therefore,  EPA  concluded 
that  NSPS  based  on  Option  4  would  not 
create  a  barrier  to  entry. 

B.  PSNS  for  the  General  Metals 
Subcategory 

1.  Need  for  PSNS 

EPA  expects  that  new  facilities  in  the 
General  Metals  subcategory  will 
discharge  similar  quantities  of  the  same 
pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  PSNS 
regulation  is  the  same  as  the  need  for 
PSES  regulation.  (See  Section  XII.D.l). 

2.  Selected  PSNS  Option 

EPA  is  proposing  Pretreatment 
Standards  for  New  Sources  for  this 
subcategory  based  on  BAT  Option  4  for 
the  same  reasons  it  is  proposing  this 
option  for  NSPS.  EPA  is  also  requesting 
comment  on  basing  PSNS  on  Option  2, 
as  with  NSPS.  In  addition,  EPA  is 
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proposing  a  1  MGY  flow  cutoff 
exclusion  for  PSNS.  This  is  the  same 
flow  cutoff  level  that  EPA  is  proposing 
for  PSES  for  the  existing  indirect 
discharging  facilities  in  the  General 
Metals  subcategory.  The  Agency 
concluded  that  a  1  MGY  flow  cutoff  is 
appropriate  for  new  indirect  discharging 
feicilities  in  the  General  Metals 
subcategory  based  on  the  potential 
POTW  permitting  biuden  that  would  be 
associated  with  developing  and  then 
maintaining  permits  for  new  sources 
with  low  flows  and  the  likelihood  that 
these  focilities  discharge  a  small  amoimt 
of  pound-equivalents  at  these  low  flow 
rates.  The  Agency  assiunes  that  the 
poimd-equivalents  removed  per  facility 
for  new  facilities  with  flows  below  or 
equal  to  1  MGY  would  be  even  lower 
than  the  22  pound-equivalents  per 
facility  for  similarly  sized  existing 
soinces  in  this  subcategory.  The  Agency 
concluded  that  a  similar  (or  even 
smaller)  amount  of  pollutant  removal  is 
not  significant  and  does  not  justify 
regxUation  of  these  facilities  by  a 
national  categorical  regulation.  EPA 
solicits  conunent  on  whether  it  is 
appropriate  to  exclude  new  sources  that 
discharge  process  wastewater  equal  to  1 
million  gallons  or  less  for  the  reasons 
described  above. 

The  Agency  also  strongly  considered 
proposing  PSNS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  PSNS  option 
for  the  final  rule. 

3.  Calculation  of  PSNS  Limitations 

The  Agency  is  proposing  PSNS 
limitations  for  the  same  pollutants  that 
it  proposed  PSES  regulations.  The  PSNS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.17. 
EPA  determined  that  all  of  the 
pollutants  listed  in  §438.17  (except  for 
Total  Sulfide.  TOG.  and  TOP)  pass 
through  POTWs.  EPA  is  proposing  a 
limitation  for  total  sulfide  based  on 
potential  POTW  interference  or  upset 
associated  with  discharges  of  total 
sulfide  from  MP&M  facilities.  EPA  is 
proposing  limitations  for  TOC  and  TOP 
as  part  of  a  compliance  alternative  for 
organic  pollutant  discharges.  (See 
Section  XXI.C.  for  a  discussion  of 
monitoring  flexibility.)  The  Agency 
based  these  proposed  limitations  on  the 
same  foiu  EPA  sampling  episodes  that 
EPA  discussed  in  Section  Xin.A.3. 


4.  PSNS  Analysis 

Like  NSPS,  the  Agency  determined 
that  the  cost  of  compliance  with  PSNS 
based  on  Option  4  would  make  up  only 
0.09  percent  of  a  new  facility's  projected 
revenues  and  concluded  that  this  would 
not  create  a  barrier  to  entry. 

C.  NSPS  for  the  Metal  Finishing  Job 
Shops  Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  facilities  in  the 
Metal  Finishing  Job  Shops  subcategory 
will  discharge  similar  quantities  of  the 
same  pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  NSPS 
regulation  is  the  same  as  the  need  for 
BPT  regulation.  (See  Section  IX.B.l). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Source 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  4. 
The  Agency  determined  that  Option  4  is 
the  best  available  demonstrated 
technology  for  the  removal  of  pollutants 
in  this  subcategory.  EPA's  analytical 
data  shows  that  Option  4  is  capable  of 
achieving  much  lower  long  term 
averages  them  Option  2  for  several  of  the 
metal  pollutants  of  concern.  In  addition, 
EPA's  data  shows  that  microfiltration 
greatly  reduces  the  variability  in  the 
concentration  of  the  metal  pollutants  in 
the  treatment  effluent.  Although  Option 
4  costs  $72,500  (1996$)  more  than 
Option  2  annually  for  a  new  facility 
with  a  wastewater  flow  of  6.0  MGY  (the 
wastewater  flow  for  a  representative 
direct  discharging  facili^  in  the  Metal 
Finishing  Job  Shops),  EPA  is  proposing 
Option  4  because  of  the  lower  levels  of 
metal  pollutants  in  the  treated 
wastewater  effluent.  EPA  is  not 
proposing  Option  4  for  BPT  for  this 
subcategory  because  of  the  lack  of 
significant  overall  pollutant  removals 
achieved,  and  the  fact  that  it  removes 
less  COD,  O&G,  and  organic  pollutants. 
EPA  requests  comment  on  using  Option 
2  as  the  basis  for  NSPS. 

The  Agency  also  strongly  considered 
proposing  NSPS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
idtrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  NSPS  option 
for  the  final  rule. 

3.  Calcidation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  for  all  of  the  pollutants  that 
it  proposed  BPT  and  BAT  limitations  for 
in  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 


found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §  438.26. 
(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.)  EPA  based  these 
proposed  regulations  on  the  same  four 
EPA  sampling  episodes  that  it  used  to 
calculate  NSPS  for  the  General  Metals 
subcategory.  See  Section  XIII.A. 

4.  NSPS  Analysis 

The  Agency  also  performed  an 
economic  analysis  in  order  to  determine 
if  Option  4  presented  a  barrier  to  entry 
for  new  facilities  in  the  Metal  Finishing 
subcategory.  EPA  determined  that  the 
cost  of  compliance  with  NSPS  based  on 
Option  4  woidd  make  up  only  1.41 
percent  of  a  new  facility's  projected 
revenues.  Therefore,  EPA  concluded 
that  NSPS  based  on  Option  4  woidd  not 
create  a  barrier  to  entry. 

D.  PSNS  for  the  Metal  Finishing  fob 
Shops  Subcategory 

1.  Need  for  PSNS 

EPA  expects  that  new  facilities  in  the 
Metal  Finishing  Job  Shops  subcategory 
will  discharge  similar  quantities  of  the 
same  pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  PSNS 
regulation  is  the  same  as  the  need  for 
PSES  regxdation.  (See  Section  XII.E.l). 

2.  Selected  PSNS  Option 

EPA  is  proposing  Pretreatment 
Standards  for  New  Sources  for  this 
subcategory  based  on  BAT  Option  4  for 
the  same  reasons  it  is  proposing  this 
option  for  NSPS.  EPA  is  also  requesting 
comment  on  PSNS  limits  based  on 
Option  2.  In  addition,  EPA  is  not 
proposing  a  flow  cutoff  exclusion  for 
PSNS  for  this  subcategory  for  the  same 
reasons  that  it  did  not  propose  a  flow 
cutoff  for  PSES,  but  is  requesting 
comment  on  flow  cutoffs  of  1  and  2 
MGY,  as  with  PSES.  (See  Section  XII.E.) 

The  Agency  also  strongly  considered 
proposing  PSNS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
ultrafilter.  llie  Agency  is  soUciting 
comment  and  data  on  this  PSNS  option 
for  the  final  rule. 

3.  Calculation  of  PSNS  Limitations 

The  Agency  is  proposing  PSNS 
limitations  for  the  same  pollutants  that 
it  proposed  PSES  regulations.  The  PSNS 
limitations  for  this  subcategory  can  be 
foimd  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §  438.27. 
EPA  determined  that  all  of  the 
pollutants  listed  in  §  438.27  (except  for 
Total  Sulfide,  TOC,  and  TOP)  pass 
through  POTWs.  EPA  is  proposing  a 
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limitation  for  total  sulfide  based  on 
potential  POTW  interference  or  upset 
associated  with  discharges  of  total 
sulfide  from  facilities  in  this 
subcategory.  EPA  is  proposing 
limitations  for  TOC  and  TOP  as  part  of 
a  compliance  alternative  for  organic 
pollutant  discharges.  (See  Section  XXI.C 
for  a  discussion  of  monitoring 
flexibility.)  The  Agency  based  these 
proposed  limitations  on  the  same  four 
EPA  sampling  episodes  that  EfA 
discussed  in  Section  XIII.A.3. 

4.  PSNS  Analysis 

Like  NSPS,  the  Agency  determined 
that  the  cost  of  compliance  with  PSNS 
based  on  Option  4  would  make  up  4.64 
percent  of  a  new  facility's  projected 
revenues  and  expects  that  this  would 
not  create  a  barrier  to  entry.  EPA  notes 
that  this  is  a  higher  percentage  than  for 
other  subcategories  and  solicits 
comment  on  whether  EPA  should 
consider  Option  2  for  these  facilities. 

E.  NSPS  for  the  Non-Chromium 
Anodizing  Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  facilities  in  the 
Non-Chromium  Anodizing  subcategory 
will  discharge  similar  quantities  of  the 
same  pollutants  that  existing  soiuces 
discharge.  EPA  notes  that  it  did  not 
identify  any  existing  direct  dischargers 
in  this  subcategory  and  that  estimates  of 
costs  and  pollutant  loadings  were 
transferred  from  the  best  performing 
indirect  dischargers  in  this  subcategory 
(see  Section  K.C).  Therefore,  the  need 
for  NSPS  regulation  is  the  same  as  the 
need  for  BPT  regulation.  (See  Section 
IX.C.1). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Soiutie 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  2.  As 
discussed  in  the  BPT  analysis  for  this 
subcategory,  non-chromium  anodizers 
discharge  large  quantities  of  alvmiinum 
but  have  very  low  levels  of  other  metals 
in  their  wastewater.  EPA  determined 
that  Option  2  is  capable  of  removing 
most  of  the  aluminum  discharged  by 
facilities  in  this  subcategory  and  that 
any  additional  removals  achieved  by 
Option  4  are  not  justified  by  the 
additional  cost. 

The  Agency  also  evaluated  not 
proposing  NSPS  for  facilities  in  this 
subcategory  and  instead  continuing  to 
require  compliance  with  NSPS 
limitations  established  under  40  CFR 
part  433.  However,  the  Agency  has 
tentatively  rejected  this  option  because 
these  new  proposed  NSPS  limitations 
require  an  increased  removal  of  TSS  and 


the  Agency  feels  that  the  pollutants 
proposed  for  regulation  here  are  more 
appropriate  for  the  non-chromiiun 
anodizing  industry.  The  NSPS 
limitations  established  in  40  CFR  part 
433  require  facilities  to  meet  an  average 
monthly  discharge  of  31  mg/L  of  TSS 
and  allow  for  a  maximum  daily 
discharge  of  60  mg/L.  These  proposed 
MP&M  limitations  require  non- 
chromium  anodizers  to  meet  an  average 
monthly  discharge  for  TSS  of  22  mg/L 
and  allow  for  a  monthly  maximum 
discharge  of  52  mg/L.  EPA  believes  that 
the  costs  associated  with  NSPS  are 
justified  by  the  additional  removal  of 
TSS  from  this  subcategory.  In  addition, 
40  CFR  part  433  requires  non-chromium 
anodizers  to  meet  effluent  limitations 
for  7  metal  pollutants.  EPA's  data  show 
that  these  seven  metals  are  present  only 
in  very  small  quantities  at  non- 
chromium  anodizing  facilities.  In  40 
CFR  part  433,  EPA  did  not  estabhsh  a 
limit  for  aluminiun,  the  metal  foimd  in 
the  largest  quantity  in  non-chromium 
anodizers'  wastewater.  The  Agency  has 
determined  that  direct  discharging 
facilities  in  the  Non-Chromiiun 
Anodizing  subcategory  should  have  a 
limit  for  aliuninum  and  thus  is 
proposing  to  cover  them  here.  The 
Agency  notes  that  this  will  reduce  the 
number  of  pollutants  that  non- 
chromium  anodizers  would  have  to 
monitor  for. 

3.  Calcidation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  for  all  of  the  pollutants  that 
it  proposed  BPT  and  BAT  limitations  for 
in  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.36. 
(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.) 

4.  NSPS  Analysis 

A  barrier  to  entry  analysis  is  tjrpically 
performed  for  new  facilities  by  using 
existing  facilities  as  a  model.  However, 
there  are  no  existing  direct  dischargers 
in  this  subcategory.  Therefore,  the 
Agency  could  not  perform  an  economic 
analysis  in  order  to  determine  if  Option 
2  presented  a  barrier  to  entry  for  new 
facilities  in  the  Non-Chromiiun 
Anodizing  subcategory. 

F.  PSNS  for  the  Non-Chromium 
Anodizing  Subcategory 

1.  Need  for  PSNS 

EPA  expects  that  new  facilities  in  the 
Non-Chromium  Anodizing  subcategory 
will  discharge  similar  quantities  of  the 
same  pollutants  that  existing  sources 
discharge  and  therefore  EPA  is  not 


proposing  pretreatment  standards  for 
new  soiuces  for  this  subcategory  for  the 
same  reasons  it  is  not  proposing  PSES 
for  this  subcategory.  See  Section  XII.F 
and  VI.C.3. 

G.  NSPS  for  the  Printed  Wiring  Board 
Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  facilities  in  the 
Printed  Wiring  Board  subcategory  will 
discharge  similar  quantities  of  the  same 
pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  NSPS 
regulation  is  the  same  as  the  need  for 
BPT  regulation.  (See  Section  IX.D.l). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Soiut:e 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  4. 
The  Agency  determined  that  Option  4  is 
the  best  available  demonstrated 
technology  for  the  removal  of  pollutants 
in  this  subcategory.  EPA's  analytical 
data  shows  that  Option  4  is  capable  of 
achieving  much  lower  long  term 
averages  than  Option  2  for  several  of  the 
metal  pollutants  of  concern.  In  addition, 
EPA's  data  shows  that  microfiltration 
greatly  reduces  the  variability  in  the 
concentration  of  the  metal  pollutants  in 
the  treatment  effluent.  Although  Option 
4  costs  $162,000  more  than  Option  2 
annually  for  a  new  facility  with  a 
wastewater  flow  of  25.5  MGY  (the 
wastewater  flow  for  a  representative 
direct  discharging  facility  in  the  Printed 
Wiring  Board  subcategory),  EPA  is 
proposing  Option  4  because  of  the  lower 
levels  of  metal  pollutants  in  the 
wastewater  effluent.  EPA  is  not 
proposing  Option  4  for  BPT/BAT 
because  of  the  lack  of  significant  overall 
additional  removals  and  the  fact  that  it 
removes  less  COD,  O&G,  and  organic 
pollutants,  relative  to  Option  2.  EPA 
also  requests  comment  on  basing  NSPS 
on  Option  2. 

The  Agency  also  strongly  considered 
proposing  NSPS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  NSPS  option 
for  the  final  rule. 

3.  Calculation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  for  all  of  the  pollutants  that 
it  proposed  BPT  and  BAT  limitations  for 
in  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.46. 
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(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.)  EPA  based  these 
proposed  regulations  on  the  same  four 
EPA  sampling  episodes  that  it  used  to 
calculate  NSPS  for  the  General  Metals 
subcategory.  (See  Section  Xni.A.3).  As 
mentioned  above,  EPA  collected 
analytical  wastewater  treatment  data 
from  a  printed  wiring  board 
manufact\irer  that  employed  this 
technology. 

4.  NSPS  Analysis 

The  Agency  also  performed  an 
economic  analysis  in  order  to  determine 
if  Option  4  presented  a  barrier  to  entry 
for  new  facilities  in  the  Printed  Wiring 
Board  subcategory.  EPA  determined  that 
the  cost  of  compliance  with  NSPS  based 
on  Option  4  would  make  up  only  0.02 
percent  of  a  new  facility's  projected 
revenues.  Therefore,  EPA  concluded 
that  NSPS  based  on  Option  4  would  not 
create  a  barrier  to  entry. 

H.  PSNSfor  the  Printed  Wiring  Board 
Subcategory 

1.  Need  for  PSNS 

EPA  expects  that  new  facilities  in  the 
Printed  Wiring  Board  subcategory  will 
discharge  similar  quantities  of  the  same 
pollutants  that  existing  sources 
discharge.  Therefore,  die  need  for  PSNS 
regulation  is  the  same  as  the  need  for 
PSES  regulation.  (See  Section  XU.G.l). 

2.  Selected  PSNS  Option 

EPA  is  proposing  Pretreatment 
Standards  for  New  Sources  for  this 
subcategory  based  on  BAT  Option  4  for 
the  same  reasons  it  is  proposing  this 
option  for  NSPS.  It  is  also  requesting 
comment  on  PSNS  based  on  Option  2. 
As  was  the  case  for  PSES,  EPA  is  not 
proposing  a  flow  cutoff  exclusion  for 
this  subcategory  for  the  same  reasons 
discussed  in  Section  XII.G.2,  but  is 
requesting  conunent  on  a  flow  cutoff  of 
1  MGY  ,  as  with  PSES. 

The  Agency  also  strongly  considered 
proposing  PSNS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  PSNS  option 
for  the  final  rule. 

3.  Calciilation  of  PSNS  Limitations 

The  Agency  is  proposing  PSNS 
limitations  for  the  same  pollutants  that 
it  proposed  PSES  regulations.  The  PSNS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §  438.47. 
EPA  determined  that  all  of  the 
pollutants  listed  in  §  438.47  (except  for 


Total  Sulfide.  TOG,  and  TOP)  pass 
through  POTWs.  EPA  is  proposing  a 
limitation  for  total  sulfide  based  on 
potential  POTW  interference  or  upset 
associated  with  discharges  of  total 
sulfide  from  facilities  in  this 
subcategory.  EPA  is  proposing 
limitations  for  TOG  and  TOP  as  part  of 
a  compliance  alternative  for  organic 
pollutant  discharges.  (See  Section  XXI.G 
for  a  discussion  of  monitoring 
flexibility.)  EPA  determined  that  all  of 
these  pollutants  pass  through  POTWs. 
The  Agency  based  these  proposed 
limitations  on  the  same  four  EPA 
sampling  episodes  that  EPA  discussed 
in  Section  XIII.A.3.  As  mentioned 
above,  EPA  collected  analytical 
wastewater  treatment  data  from  a 
printed  wiring  board  manufacturer  that 
employed  this  technology. 

4.  PSNS  Analysis 

Like  NSPS,  the  Agency  determined 
that  the  cost  of  compliance  with  PSNS 
based  on  Option  4  would  make  up  only 
0.20  percent  of  a  new  facility's  projected 
revenues  and  concluded  that  this  would 
not  create  a  barrier  to  entry. 

/.  NSPS  for  the  Steel  Forming  and 
Finishing  Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  fecilities  in  the 
Steel  Forming  and  Finishing 
subcategory  will  discharge  similar 
quantities  of  the  same  pollutants  that 
existing  sources  discharge.  Therefore, 
the  need  for  NSPS  regulation  is  the 
same  as  the  need  for  BPT  regidation. 
(See  Section  IX.E.1). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Source 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  4. 
The  Agency  determined  that  Option  4  is 
the  best  available  demonstrated 
technology  for  the  removal  of  pollutants 
in  this  subcategory.  EPA's  analytical 
data  shows  that  Option  4  is  capable  of 
achieving  much  lower  long-term 
averages  than  Option  2  for  several  of  the 
metal  pollutants  of  concern.  In  addition, 
EPA's  data  shows  that  microfiltration 
greatly  reduces  the  variability  in  the 
concentration  of  the  metal  pollutants  in 
the  treatment  effluent.  Although  Option 
4  costs  $42,400  more  than  Option  2 
annually  for  a  new  facility  with  a 
wastewater  flow  of  18.4  MGY  (the 
wastewater  flow  for  a  representative 
direct  discharging  facilities  in  the  Steel 
Forming  and  Finishing  subcategory), 
EPA  determined  that  the  additional  cost 
of  Option  4  are  justified  by  the  lower 
levels  of  metal  pollutants  in  the 
wastewater  effluent 


The  Agency  also  strongly  considered 
proposing  NSPS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  a  clarifier  for 
TSS  and  metals  removal.  This  option  is 
equivalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  NSPS  option 
for  the  final  rule. 

3.  Galculation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  for  all  of  the  pollutants  that 
it  proposed  BPT  and  BAT  limitations  for 
in  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §  438.56. 
(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.)  The  Agency 
based  these  proposed  limitations  on  the 
same  four  EPA  sampling  episodes  that 
EPA  discussed  in  Section  Xin.A.3. 

4.  NSPS  Analysis 

The  Agency  also  performed  an 
economic  analysis  in  order  to  determine 
if  Option  4  presented  a  barrier  to  entry 
for  new  facilities  in  the  Steel  Forming  ' 
and  Finishing  subcategory.  EPA 
determined  that  the  cost  of  compliance 
with  NSPS  based  on  Option  4  would 
make  up  only  0.14  percent  of  a  new 
facility's  projected  revenues.  Therefore, 
EPA  concluded  that  NSPS  based  on 
Option  4  would  not  create  a  barrier  to 
entry. 

/.  PSNSfor  the  Steel  Forming  and 
Finishing  Subcategory 

1.  Need  for  PSNS 

EPA  expects  that  new  facilities  in  the 
Steel  Forming  and  Finishing 
subcategory  will  discharge  similar 
quantities  of  the  same  pollutants  that 
existing  sources  discharge.  Therefore, 
the  need  for  PSNS  regulation  is  the 
same  as  the  need  for  PSES  regiilation. 
(See  Section  Xn.H.l). 

2.  Selected  PSNS  Option 

EPA  is  proposing  Pretreatment 
Standards  for  New  Sources  for  this 
subcategory  based  on  BAT  Option  4  for 
the  same  reasons  it  is  proposing  this 
option  for  NSPS.  In  addition,  EPA  is  not 
proposing  a  flow  cutoff  exclusion  for 
PSNS  for  this  subcategory  for  the  same 
reasons  that  it  did  not  propose  a  flow 
cutoff  for  PSES,  but  is  requesting 
comment  on  flow  cutoffs  of  1,  2,  and  3 
MGY  as  with  PSES.  (See  Section  XII.H.) 

The  Agency  also  strongly  considered 
proposing  PSNS  based  on  ultrafiltration 
for  oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  equivalent  to  BAT  Option  2  with  the 
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oil/water  separator  replaced  by  an 
ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  PSNS  option 
for  the  final  rule. 

3.  Calculation  of  PSNS  Limitations 

The  Agency  is  proposing  PSNS 
limitations  for  the  same  pollutants  that 
it  proposed  PSES  regulations.  The  PSNS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.57. 
EPA  determined  that  all  of  the 
pollutants  listed  in  §  438.57  (except  for 
Total  Sulfide,  TOG,  and  TOP)  pass 
through  POTWs.  EPA  is  proposing  a 
limitation  for  total  sulfide  based  on 
potential  POTW  interference  or  upset 
associated  with  discharges  of  total 
sulfide  from  facilities  in  this 
subcategory.  EPA  is  proposing 
limitations  for  TOG  and  TOP  as  part  of 
a  compliance  alternative  for  organic 
pollutant  discharges.  (See  Section  XXI.C 
for  a  discussion  of  monitoring 
flexibihty.)  The  Agency  based  these 
proposed  limitations  on  the  same  four 
EPA  sampling  episodes  that  EPA 
discussed  in  Section  XIII.A.3. 

4.  PSNS  Analysis 

Like  NSPS,  the  Agency  determined 
that  the  cost  of  compliance  with  PSNS 
based  on  Option  4  would  make  up  only 
0.17  percent  of  a  new  facility's  projected 
revenues  and  concluded  that  this  would 
not  create  a  barrier  to  entry. 

K.  NSPS  for  the  Oily  Wastes 
Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  facilities  in  the 
Oily  Wastes  subcategory  will  discharge 
similar  quantities  of  the  same  pollutants 
that  existing  sources  discharge. 
Therefore,  the  need  for  NSPS  regulation 
is  the  same  as  the  need  for  BPT 
regidation.  (See  Section  K.F.l). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Source 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  6,  oil- 
water  separation  by  chemical  emiUsion 
breaking,  gravity  separation,  and  oil 
skimming.  The  Agency  determined  that 
Option  6  is  the  best  available 
demonstrated  technology  for  the 
removal  of  pollutants  in  this 
subcategory  and  is  proposing  this  option 
for  the  same  reasons  it  selected  this 
option  for  BPT  and  BAT.  (See  Section 
IX.F.2). 

3.  Galculation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  equivalent  to  those  proposed 
for  BPT  for  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 


foimd  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §  438.66. 
(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.) 

4.  NSPS  Analysis 

Since  EPA  is  proposing  to  set  NSPS 
equal  to  BAT  (Option  6)  and  this  option 
is  determined  to  be  economically- 
achievable  for  these  facilities  luider 
BAT,  EPA  concluded  that  NSPS  based 
on  Option  6  would  not  create  a  barrier 
to  entry. 

L.  PSNSfor  the  Oily  Wastes  Subcategory 

1.  Need  for  PSNS 

EPA  expects  that  new  facilities  in  the 
Oily  Wastes  subcategory  will  discharge 
similar  quantities  of  the  same  pollutants 
that  existing  sources  discharge. 
Therefore,  the  need  for  PSNS  regulation 
is  the  same  as  the  need  for  PSES 
regulation.  (See  Section  Xn.I.l). 

2.  Selected  PSNS  Option 

EPA  is  proposing  Pretreatment 
Standards  for  New  Sources  for  this 
subcategory  based  on  BAT  Option  6  for 
the  same  reasons  it  is  proposing  this 
option  for  NSPS.  In  addition,  EPA  is 
proposing  a  2  MGY  flow  cutoff 
exclusion  for  PSNS  with  serious 
consideration  of  a  3  MGY  flow  cutoff  as 
well.  This  is  the  same  flow  cutoff  level 
that  EPA  is  proposing  for  PSES  for  the 
existing  indirect  discharging  facilities  in 
the  Oily  Wastes  subcategory.  The 
Agency  is  proposing  a  2  MGY  flow 
cutoff  for  new  indirect  discharging 
facihties  in  the  Oily  Wastes  subcategory 
based  on  the  potential  POTW  permitting 
burden  that  would  be  associated  with 
developing  and  then  maintaining 
permits  for  new  sources  with  low  flows 
and  the  likelihood  that  these  facilities 
discharge  a  small  amount  of  poimd- 
equivalents  at  these  low  flow  rates.  The 
Agency  assumes  that  the  poimd- 
equivalents  per  facility  for  new  fecilities 
with  flows  below  or  equal  to  2  MGY 
would  be  even  lower  than  the  2  poimd- 
equivalents  per  facility  for  similarly 
sized  existing  sources  in  this 
subcategory.  The  Agency  concluded  that 
a  similar  (or  even  smaller)  amount  of 
pollutant  removal  is  not  justified  by  the 
cost  of  the  regulation  for  new  indirect 
Oily  Waste  facilities  discharging  less 
than  or  equal  to  2  MGY. 

3.  Calculation  of  PSNS  Limitations 

The  Agency  is  proposing  PSNS 
limitations  equivalent  to  PSES  for  the 
same  pollutants  that  it  proposed  PSES 
regulations.  The  PSNS  limitations  for 
this  subcategory  can  be  found  in  the 
proposed  rule  (which  accompanies  this 
preamble)  at  §  438.67.  (See  Section 
XII.L3.  for  PSES  discussion  and  see 


Section  XXI.G  for  a  discussion  of 
monitoring  flexibility.) 

4.  PSNS  Analysis 

Since  EPA  is  proposing  to  set  PSNS 
equal  to  PSES  (Option  6)  and  this  option 
is  determined  to  be  economically 
achievable  for  these  facilities  under 
PSES,  the  Agency  concluded  that  this 
would  not  create  a  barrier  to  entry. 

M.  NSPS  for  the  Railroad  Line 
Maintenance  Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  facilities  in  the 
Railroad  Line  Maintenance  subcategory 
vtdll  discharge  similar  quantities  of  the 
same  pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  NSPS 
regulation  is  the  same  as  the  need  for 
BPT  regulation.  (See  Section  IX.G.1.) 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Source 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  10, 
dissolved  air  flotation  plus  in-process 
flow  control  and  pollution  prevention. 
The  Agency  determined  that  Option  10 
is  the  best  available  demonstrated 
technology  for  the  removal  of  pollutants 
in  this  subcategory  and  is  proposing  this 
option  for  the  same  reasons  it  selected 
this  option  for  BPT  and  BAT.  (See 
Section  IX.G.2). 

3.  Galculation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  equivalent  to  those  proposed 
for  BPT  for  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.76. 
(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.) 

4.  NSPS  Analysis 

EPA  notes  that  railroad  line 
maintenance  facilities  do  not  have 
revenue  reported  at  the  facility  level, 
and  it  is  therefore  not  possible  to 
compare  costs  as  a  percent  of  facility 
revenue  for  new  and  existing  fecilities 
in  this  subcategory.  In  addition,  EPA  is 
proposing  to  set  NSPS  equal  to  BAT 
(Option  10)  and  has  determined  this 
option  is  economically  achievable  for 
these  facilities  under  BAT,  therefore, 
EPA  concluded  that  NSPS  based  on 
Option  10  would  not  create  a  barrier  to 
entry. 

N.  PSNS  for  the  Railroad  Line 
Maintenance  Subcategory 

1.  Rationale  for  Not  Proposing  PSNS 

EPA  expects  that  new  facilities  in  the 
Railroad  Line  Maintenance  subcategory 
will  discharge  similar  quantities  of  the 
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same  pollutants  that  existing  sources 
discharge.  Therefore,  EPA  is  proposing 
to  not  establish  PSNS  for  this 
subcategory  for  the  same  reasons  that  it 
did  not  prop>ose  PSES.  (See  Section 

xn.j.i). 

0.  NSPS  for  the  Shipbuilding  Dry  Dock 
Subcategory 

1.  Need  for  NSPS 

EPA  expects  that  new  fecilities  in  the 
Shipbuilding  Dry  Dock  subcategory  will 
discharge  similar  quantities  of  the  same 
pollutants  that  existing  sources 
discharge.  Therefore,  the  need  for  NSPS 
regulation  is  the  same  as  the  need  for 
BPT  regulation.  (See  Section  IX.H.1). 

2.  Selected  NSPS  Option 

EPA  is  proposing  New  Source 
Performance  Standards  for  this 
subcategory  based  on  BAT  Option  10, 
dissolved  air  flotation  plus  in-process 
flow  control  and  pollution  prevention. 
The  Agency  determined  that  Option  10 
is  the  best  available  demonstrated 
technology  for  the  removal  of  pollutants 
in  this  subcategory  and  is  proposing  this 
option  for  the  same  reasons  it  selected 
this  option  for  BPT.  (See  Section 
DCH.2). 

3.  Calculation  of  NSPS  Limitations 

The  Agency  is  proposing  NSPS 
limitations  equivalent  to  those  proposed 
for  BPT  for  this  subcategory.  The  NSPS 
limitations  for  this  subcategory  can  be 
found  in  the  proposed  rule  (which 
accompanies  this  preamble)  at  §438.76. 
(See  Section  XXI.C  for  a  discussion  of 
monitoring  flexibility.) 

4.  NSPS  Analysis 

Since  EPA  is  proposing  to  set  NSPS 
equal  to  BAT  (Option  10}  and  has 
determined  that  this  option  is 
economically  achievable  for  these 
fecilities  under  BAT,  EPA  concluded 
that  NSPS  based  on  Option  10  would 
not  create  a  barrier  to  entry. 

P.  PSNS  for  the  Shipbuilding  Dry  Dock 
Subcategory 

1.  Rationale  for  Not  Proposing  PSNS 

EPA  expects  that  new  facilities  in  the 
Shipbuilding  Dry  Dock  subcategory  will 
discharge  similar  quantities  of  the  same 
pollutants  that  existing  sources 
discharge.  Therefore,  EPA  is  proposing 
to  not  establish  PSNS  for  this 
subcategory  for  the  same  reasons  that  it 
did  not  propose  PSES.  (See  Section 

xn.K.i) 

XIV.  Issues  Related  to  the  Methodology 
Used  to  Determine  POTW  Performance 

For  today's  proposal,  EPA  used  its 
traditional  methodology  to  determine 


POTW  performance  (percent  removal) 
for  toxic  and  non-conventional 
pollutants.  POTW  performance  is  a 
component  of  the  pass-through 
methodology  used  to  identify  the 
pollutants  to  be  regulated  for  PSES  and 
PSNS.  It  is  also  a  component  of  the 
analysis  to  determine  net  pollutant 
reductions  (for  both  total  pounds  and 
toxic  pound-equivalents)  for  various 
indirect  discharge  technology  options. 
However,  as  discussed  in  more  detail 
below,  EPA  is  evaluating  several  issues 
related  to  its  traditional  methodology  for 
determining  POTW  performance  and 
solicits  comments  a  variety  of 
methodological  changes. 

A.  Assessment  of  Acceptable  POTWs 

EPA  developed  the  principal  pass- 
through  analysis  for  today's  MP&M 
proposal  by  using  data  from  all  50 
POTWs  that  were  part  of  the  50  POTW 
Study  data  base.  Some  of  these  POTWs 
were  not  operated  to  meet  the  secondary 
treatment  requirements  at  40  CFR  part 
133  for  all  portions  of  their  wastestream. 
Most  POTWs  today  have  secondary 
treatment  or  better  in  place.  EPA 
estimates  that  as  of  1996.  POTWs  with 
at  least  secondary  treatment  in  place 
service  greater  than  90  percent  of  the 
indirect  discharging  population.  If  the 
POTW  removal  calculations  do  not 
reflect  the  upgrades  and  system 
improvements  that  have  occurred  since 
the  time  of  the  50  POTW  Study,  they 
would  tend  to  under-estimate  POTW 
removals.  This  would  result  in 
overestimating  the  pollutant  reductions 
that  are  achieved  through  the  regulation 
of  indirect  dischargers,  thereby  making 
the  regulation  appear  more  cost- 
effective  for  indirect  dischargers  than  it 
is. 

One  partial  solution  to  this 
methodological  issue  would  be  to 
evaluate  individual  treatment  trains  in 
the  50  POTW  Study  data  base,  and 
include  only  those  treatment  trains  that 
achieved  compliance  with  40  CFR  part 
133  in  the  analysis  of  POTW  pollutant 
removal  rates.  There  were  29  treatment 
trains  that  achieved  BOD5  and  TSS 
effluent  concentrations  between  15  mg/ 
1  and  45  mg/1  during  the  sampling  and 
could  potentially  be  considered 
reflective  of  secondary  treatment  (based 
on  40  CFR  133.102  limitations  of  30  mg/* 
1  monthly  average  and  45  mg/1  weekly 
max  for  secondary  treatment),  and  an 
additional  2  treatment  trains  were  either 
trickling  filters  or  waste  stabilization 
ponds  that  achieved  BODj  and  TSS 
effluent  concentrations  between  40  mg/ 
1  and  65  mg/1  and  could  potentially  be 
considered  equivalent  to  secondary 
treatment  pursuant  to  40  CFR  133.101(g) 
(based  on  40  CFR  133.105  limitations  of 


45  mg/1  monthly  average  and  65  mg/1 
weekly  maximiun).  In  addition,  15 
treatment  trains  achieved  BOD5  and  TSS 
effluent  concentrations  below  15  mg/1 
each,  and  could  potentially  be 
considered  greater  than  secondary 
treatment. 

Using  data  firom  these  46  treatment 
trains  only  would  omit  the  worst 
performers  in  the  50  POTW  Study  that 
are  probably  not  reflective  of  current 
performance.  It  might  not  fuUy  correct, 
however,  for  additional  upgrades  and 
optimization  that  may  have  occurred 
over  the  past  two  decades. 

B.  Assessment  of  Acceptable  Data 

EPA  developed  the  pass-through 
analysis  that  is  the  basis  for  today's 
proposal  using  POTW  data  editing 
criteria  that  are  generally  consistent 
with  those  used  for  the  industry  data. 
Specifically,  EPA  included  only  data 
firom  POTWs  for  which  influent 
concentrations  were  10  times  the 
analytical  minimimi  (quantitation)  level 
(lOxML)  if  available.  If  none  of  the 
average  pollutant  influent 
concentrations  are  at  least  10  times  the 
ML,  then  EPA  retained  only  data  from 
POTWs  for  which  influent 
concentrations  were  2  times  the 
analytical  minimnm  level.  Because  it  is 
difficult  to  achieve  the  same  pollutant 
reduction  (in  terms  of  percent)  in  a 
dilute  wastestream  as  in  a  more 
concentrated  wastestream,  EPA  believes 
that  a  10  X  ML  editing  criteria  may 
overestimate  the  percent  removals  that 
are  calculated  for  both  industry  and 
POTWs  in  the  pass-through  analysis. 

As  a  general  rule,  more  POTW  data 
than  industry  data  is  eliminated  through 
this  editing  criteria  for  the  specific 
pollutants  that  are  being  examined.  This 
is  not  surprising  since  the  pass-through 
analysis  would  not  even  be  performed 
on  pollutants  generally  found  at  less 
than  10  times  the  method  minimum 
level  in  industry  since  EPA  would,  in 
many  cases,  not  require  pretreatment  for 
such  low  levels  of  a  pollutant.  As  a    ^ 
result  of  this  imbalance  (pollutant 
influent  levels  at  POTWs  being  less  than 
pollutant  influent  levels  to  industrial 
pretreatment),  EPA  believes  that  it  is 
possible  that  this  editing  criteria  may 
bias  the  pass-through  results  by  over- 
estimating POTW  removals  where 
influent  concentrations  are  generally 
lower.  This  would  result  in 
imderestimating  the  pollutant 
reductions  that  are  achieved  through  the 
regulation  of  indirect  dischargers 
thereby  making  the  rule  appear  less 
cost-effective  than  it  is.  On  the  other 
hand,  there  may  be  little  difference  in 
percent  removals  across  the  range  of 
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influent  concentrations  generally 
experienced  by  POTWs. 

One  potential  solution  to  this 
methodologifcal  question  would  be  to 
include  data  (for  both  indirect 
dischargers  and  POTWs)  even  if  the 
influent  concentration  is  not  10  times 
the  analytical  minimum  level.  This 
solution  needs  to  be  considered  in 
context,  however,  with  data  handling 
criteria  for  effluent  measurements  of 
"non-detect"  discussed  below. 

C.  Assessment  of  Removals  When 
Effluent  Is  Below  the  Analytical  Method 
Minimum  Level 

EPA  developed  the  pass-through 
analysis  that  is  the  basis  for  today's 
proposal  using  the  analytical  method 
minimum  level  as  the  effluent  value 
when  the  pollutant  was  not  detected  in 
the  effluent.  This  is  the  approach  that  is 
generally  used  when  developing 
pollutant  reduction  estimates  for  the 
regulation,  performing  cost-effectiveness 
calculations,  and  developing  effluent 
limitations.  EPA  believes  that  this 
methodology  may  underestimate  the 
performance  of  the  selected  technology 
option  for  both  directs  and  indirects. 
Chice  again,  this  would  result  in 
underestimating  the  removals  estimated 
for  direct  dischargers,  and  thereby 
making  the  rule  appear  less  cost- 
effective  than  it  is.  For  indirect 
dischargers,  EPA  believes  that  the 
overall  effect  of  using  the  minimum 
level  for  non-detect  values  for  both 
industry  and  POTW  data  creates  a  bias 
for  underestimating  POTW  removals  in 
comparison  to  industry  removals.  This 
may  result  in  an  overestimation  of 
pollutant  removals  by  indirect 
dischargers,  and  may  make  the  rule 
appear  more  cost-effective  than  it  is. 
(Note  that  this  problem  is  minimized  by 
only  using  data  with  influent  levels 
exceeding  10  X  ML,  because  a  non- 
detect  assures  that  at  least  90  percent  of 
the  pollutant  has  been  removed.  It  is 
arguably  less  important  that  the  true 
removal  may  be  greater  than  90  percent, 
rather  than  exactly  90  percent.  Using  a 
less  stringent  editing  criteria  of  2  X  ML 
as  discussed  above  would  exacerbate 
this  problem.  If  the  influent  were  only 
2  X  ML,  then  removals  greater  than  50 
percent  could  never  be  measured.] 

One  potential  alternative  would  be  to 
assume  a  value  of  one  half  of  the 
minimum  level  for  effluent  values  of 
non-detect.  This  approach  would  have 
to  be  applied  uniformly  for  the  indirect 
dischargers  as  well  as  the  POTWs  in 
order  for  the  percent  removal 
calculations  to  be  reasonable. 

For  a  more  detailed  discussion  of 
alternative  approaches  to  the  POTW 
pass-through  analysis,  see  the  Appendix 


to  Section  7  of  the  Technical 
Development  Dociunent.  EPA  solicits 
comment  on  the  significance  of  each  of 
these  methodological  issues  and  the 
potential  alternatives. 

XV.  Methodology  for  Estimating  Costs 
and  Pollutant  Reductions 

EPA  estimated  industry-wide 
compliance  costs  and  pollutant  loadings 
using  model  sites  based  on  technical 
questioimaire  respondents  and  a 
computerized  design  and  cost  model  for 
the  MP&M  technology  options  (see 
Sections  11  and  12  of  the  Technical 
Development  Dociunent  for  a  detailed 
discussion  of  EPA's  MP&M  Design  & 
Cost  Model).  The  Agency  estimated 
industry-wide  costs  and  pollutant 
loadings  for  several  technology  options 
based  on  technologies  designed  for  each 
subcategory  of  model  sites.  EPA  used 
these  model  sites  to  estimate  costs  for 
63,000  MP&M  wastewater-discharging 
sites  nationwide  using  statistically 
calculated  industry  weights  (i.e.,  survey 
sample  weights).  EPA  notes  that  once 
the  low  flow  exclusion  is  applied,  the 
niunber  of  sites  expected  to  incur  costs 
imder  the  MP&M  regulation  is  10,300. 
There  are  890  sites  which  indicated 
that  they  were  water  dischargers  on 
their  technical  questionnaire  and 
provided  EPA  with  enough  data  to 
include  them  in  the  cost  model.  EPA 
assessed  each  of  the  890  sites  selected 
to  determine  the  unit  operations, 
wastewater  characteristics  and 
treatment  technologies  ciurently  in 
place  at  the  sites. 

Based  on  the  information  provided  by 
the  sites  in  their  questionnaire 
responses,  follow-up  letters,  and  phone 
calls,  EPA  classified  each  wastewater 
stream  by  the  type  of  unit  operation 
[e.g.,  machining,  electroplating,  acid 
treatment,  etc.)  and  base  metal  type 
(e.g.,  steel,  aluminum,  zinc,  etc.).  The 
Agency  used  the  following  additional    ; 
questionnaire  data  to  characterize 
process  wastewater  streams:  wastewater 
discharge  flow  rate,  production  rate, 
operating  schedule,  and  discharge 
destination.  Many  of  the  sites  provided 
these  data  for  all  wastewater  streams 
generated  on  site.  For  sites  that  did  not 
provide  complete  data,  EPA  either 
estimated  the  missing  data  based  on 
technical  considerations  specific  to  the 
site,  or  statisticcdly  imputed  the  data. 
The  Agency  modeled  the  concentration 
of  each  pollutant  in  each  wastewater 
stream  from  field  sampling  of 
wastewater  discharges  from  the  unit 
operations  at  MP&M  sites.  EPA  used 
questionnaire  responses  to  identify  the 
following  information  about  end-of-pipe 
technologies  in  place  at  MP&M  sites:  the 
types  of  treatment  units  in  place;  the 


unit  operations  discharging  process 
wastewater  to  each  treatment  unit;  and 
the  operating  schedule  of  each  treatment 
unit. 

EPA  developed  a  computerized 
design  and  cost  model  to  estimate 
compliance  costs  and  pollutant  loadings 
for  the  MP&M  technology  options, 
taking  into  account  each  site's  level  of 
treatment  in  place.  As  a  conservative 
estimate  for  estimating  baseline  (prior  to 
compliance  with  these  proposed 
regulations)  pollutant  loadings,  EPA 
assumed  that  all  sites  with  treatment 
ciurently  in  place  (including  those  sites 
not  currently  covered  by  the  Metal 
Finishing  regulations)  were  currently 
meeting  the  long-term  average  (LTA) 
concentrations  [i.e.,  design 
concentrations)  for  the  pollutants 
limited  under  Uie  Metal  Finishing 
effluent  guidelines  (40  CFR  part  433) 
with  the  exception  of  cyanide  and  were 
meeting  the  LTA  concentrations 
achieved  by  EPA's  sampled  MP&M  BAT 
facilities  for  cyanide  and  other 
pollutants  of  concern.  For  sites  that  did 
not  report  treatment  in  place,  EPA  based 
baseline  pollutant  loadings  on  EPA's 
unit  operation-by-unit  operation 
sampling  data  for  raw  wastewater.  The 
Agency  programmed  the  model  with 
technology-specific  modules  which 
calculated  the  costs  for  various 
combinations  of  technologies  included 
in  the  technology  options  for  each 
subcategory.  EPA  based  design  and  cost 
data  on  MP&M  site  data,  literature  data, 
and  vendor  data.  The  Agency  developed 
technology-specific  cost  modules  for  the 
in-process  pollution  prevention  and 
water  use  reduction  technologies  and 
end-of-pipe  treatment  technologies 
discussed  in  Section  Vn.A  of  this 
notice. 

The  model  provided  the  following 
types  of  information  for  each  technology 
designed  for  a  model  site:  capital  costs: 
operating  and  maintenance  costs; 
electricity  used  and  associated  cost; 
sludge  generation  and  associated 
disposal  costs;  waste  oil  generation  and 
associated  disposal  costs;  water  use 
reduction  and  associated  cost  credit; 
chemical  usage  reduction  and 
associated  cost  credit;  effluent  flow  rate; 
and  effluent  pollutant  concentrations. 
This  data  enabled  EPA  to  develop  site 
by  site  compliance  costs  and  pollutant 
reductions  for  the  costed  sites. 

If  contract  hauling  of  wastewater  for 
off-site  treatment  and  disposal  was  less 
costly  than  on-site  treatment,  EPA 
estimated  costs  assuming  the  model  site 
would  contract  haul  the  wastewater. 
EPA  made  this  assessment  on  a 
technology-specific  basis.  When 
estimating  costs  for  sludge  disposal, 
EPA  assumed  all  sludge  to  be  F006  ' 
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listed  (or  other  F-listed  hazardous 
waste)  hazardous  waste  under  RCRA  (40 
CFR  261.31)  and  would,  therefore,  be 
disposed  of  off-site  as  hazardous  waste. 
As  a  conservati^  estimate  for  the 
model,  EPA  did  not  allow  the  time  for 
storage  of  the  sludge  prior  to  disposal  to 
exceed  90  days,  regardless  of  the 
facilities  RCRA  generator  status  (i.e.. 
exempt,  small,  large).  EPA  notes  that  on 
March  8.  2000  (65  FR  12377),  the 
Agency  published  a  final  regulation  in 
the  Federal  Register  extending  the 
accxunulation  time,  imder  RCRA,  for 
certain  wastewater  treatment  sludges 
from  electroplating  processes  to  be  held 
on-site  without  requiring  a  hazardous 
waste  storage  permit.  Facilities 
implementing  pollution  prevention, 
recycling  and  metals  recovery  meeting 
certain  requirements  can  accumulate 
F006  sludge  for  up  to  180  days  for  large 
quantity  generators  (or  270  days  for 
small  quantity  generators). 

After  estimation  of  capital  and 
operating  and  maintenance  costs,  EPA 
calcvdated  the  total  capital  investment 
(TCI),  and  the  total  annualized  cost 
(TAC).  The  Agency  assumed  that 


facilities  meeting  local  limitations  or 
national  effluent  limitation  guidelines 
and  pretreatment  standards  will  already 
incur  monitoring  costs.  EPA  solicits 
comment  on  the  whether  facilities  will 
incur  additional  monitoring  costs  to 
comply  with  today's  proposal  (and  how 
much  that  monitoring  would  cost).  EPA 
has  incorporated  several  options  for 
adding  additional  flexibility  in  regards 
to  monitoring  (See  Section  XXI.C  for  a 
discussion  on  monitoring  flexibility). 
EPA  expects  that  these  proposed 
flexibilities  will  decrease  the  overall 
burden  and  costs  of  analytical 
wastewater  monitoring  for  facilities 
within  the  scope  of  this  rule. 

XVI.  Econonuc  Impact  and  Social  Cost 
Anal3rsis 

A.  Introduction 

EPA's  economic  analyses  are 
presented  in  the  report  titled 
"Economic,  Environmental,  &•  Benefit 
Analysis  of  the  Proposed  Metal  Products 
&■  Machinery  Rule  IEPA-821-B-O0-0081 
(hereafter  referred  to  as  the  "EEBA"). 
This  report  presents  the  social  costs  and 


benefits  of  the  proposed  rule  and 
alternatives,  and  estimates  the  expected 
economic  impacts  of  compliance  with 
the  proposed  rule  in  terms  of  facility 
closures  and  associated  losses  in     . 
employment.  Other  measures  of 
economic  impact  include  firm-level 
impacts,  local  community  impacts, 
international  trade  effects,  employment 
effects,  and  effects  on  new  MP8tM 
facilities.  An  analysis  of  impacts  on 
small  businesses  supports  EPA's 
compliance  with  the  Regulatory 
Flexibility  Act  (RFA)  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  This  section  of 
the  preamble  siunmarizes  the  economic 
impact  and  social  cost  findings  from  the 
EEBA.  The  reader  is  referred  to  the  full 
report  for  the  details  of  these  analyses. 

EPA's  determination  of  economic 
achievability  are  based  on  the  findings 
reported  in  the  EEBA  and  discussed 
below.  The  options  analyzed  consist  of 
combinations  of  comparable  technology 
options  for  the  different  subcategories. 
The  three  options  analyzed  in  the 
economic  analyses  are  defined  as 
follows: 


Table  XVI-1.— Regulatory  Options  Considered  in  the  Economic  Analyses 


Subcategory 

Proposed  rule 

Option  2/6/10 

Option  4/8 

General  Metals  

Technology  option  2;  1  mgy  flow 

cutoff  for  indirect  dischargers. 

Technology  option  2  

Technology  option  2;  no  PSES/ 

PSNS  for  Indirect  dischargers. 

Technology  option  2 

Technology  option  2 

Technology  option  6;  2  mgy  flow 

cutoff  for  indirect  dischargers. 
Technology  option  10;  no  PSES/ 

PSNS  for  indirect  dischargers. 
Technology  option  10;  no  PSES/ 

PSNS  for  indirect  dischargers. 

Technology  option  2  

Technology  option  2 

Technology  option  4. 

Metal  Finishina  Job  Shoo 

Technology  option  4. 

Non-Ctinxnium  Anodizing 

Technology  option  2  .'. 

Technology  option  2  

Technoloav  option  2 

Technology  option  4. 

Technology  option  4. 

Steel  Forming  &  Finishing  

Oily  Wastes 

Technology  option  4. 

Technology  option  6 

Technology  option  10  

Technology  option  8. 

Railroad  Line  Maintenance 

TechrK>logy  option  8. 

Shiotxjildina  Dry  Dock  

Technology  option  10 

Technology  option  8. 

Technology  options  1  through  10  are  described  in  Section  VIII.A.  of  the  preamtiie. 


Technology  options  1,  3,  5,  7  and  9 
(without  pollution  prevention)  were  not 
further  analyzed,  because  they  remove 
fewer  pollutants  and  cost  more  than  the 
comparable  technology  options  with 
pollution  prevention. 

The  economic  impact  analyses  assess 
how  facilities  will  be  affected 
financially  by  the  proposed  rule.  Key 
outputs  of  the  facility  impact  analysis 
include  expected  facility  closures  in  the 
MPScM  industries,  associated  losses  in 
employment,  and  the  number  of 
facilities  experiencing  financial  stress 
short  of  closure  ("moderate  impacts"). 
The  findings  from  the  facility  impact 
analysis  also  provide  the  basis  for  the 
following  analyses: 

•  A  finn-level  analysis,  which 
assesses  the  impact  on  the  financial 


performance  and  condition  of  firms 
owning  MP&M  facilities; 

•  An  employment  effects  analysis, 
which  assesses  the  increase  in 
employment  associated  with 
compliance  activities,  the  loss  of 
employment  due  to  facility  closures, 
and  the  net  effect  on  overall 
employment; 

•  A  community  impact  analysis, 
which  assesses  the  job  losses  caused  by 
facility  closures  and  job  gains  associated 
with  compliance; 

•  A  foreign  trade  analysis,  which 
assesses  the  effect  of  the  proposed  rule 
on  the  U.S.  balance  of  trade; 

•  A  new  source  impact  analysis, 
which  assesses  the  effect  of  effluent 
guidelines  on  the  costs  and  financial 


viability  of  new  facilities  in  the  MP&M 
industries;  and 

•  The  Initial  Regxdatory  Flexibility 
Analysis  (IFRA),  which  assesses  the 
economic  and  financial  impacts  of  the 
proposed  nde  on  small  entities. 

B.  Facility  Level  Impacts 

1.  Facility  Categories  Analyzed 

EPA  performed  economic  impact 
analyses  for  three  categories  of  facilities, 
using  different  methodologies  to 
evaluate  each  of  the  groups.  The  three 
groups  are: 

•  Private  MP&M  Facilities.  This 
group  includes  privately-owned 
facilities  that  do  not  perform  railroad 
line  maintenance  and  are  not  owned  by 
governments.  This  major  category 
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includes  private  businesses  in  a  wide 
range  of  sectors  or  industries,  including. 
This  segment  includes  facilities  that 
manufacture  and  rebuild  railroad 
equipment.  Only  facilities  that  repair 
railroad  track  and  equipment  along  the 
railroad  line  are  not  included. 

•  Railroad  line  maintenance  facilities 
maintain  and  repair  railroad  track, 
equipment  and  vehicles. 

•  Government-owned  facilities 
include  MP&M  facilities  operated  by 
municipalities.  State  agencies  and  other 
public  sector  entities  such  as  State 
universities.  Many  of  these  facilities 
repair,  rebuild,  and  maintain  buses, 
trucks,  cars,  utility  vehicles  (e.g.,  snow 
plows  and  street  cleaners),  and  light 
machinery. 

The  specific  methodology  used  to 
assess  impacts  differs  for  each  of  the 
three  types  of  MP&M  facilities.  In  each 
case.  EPA  established  thresholds  for 
measures  of  financial  performance  and 
compared  the  facilities'  performance 
before  and  after  compliance  with  each 
regulatory  option  with  these  thresholds. 

2.  Data  Sources  for  the  Facility  Impact 
Analysis 

The  economic  analyses  rely  on  data 
provided  by  the  financial  portion  of  the 
detailed  questionnaire  distributed  to 
MP&M  facilities  by  EPA  under  the 
authority  of  Section  308  of  the  Clean 
Water  Act  ("Section  308  Survey").  (See 
Section  V.B  for  information  on  the 
MP&M  survey  questionnaires).  The 
survey  was  conducted  in  two  phasft. 
covering  different  MP&M  industries  in 
each  phase.  The  Phase  I  survey  covered 
seven  industry  sectors  and  reported  data 
for  fiscal  years  1987  to  1989.  The  Phase 
n  survey  covered  an  additional  ten 
industry  sectors  (all  remaining  MP&M 
sectors  except  Steel  Forming  and 
Finishing,  which  was  the  subject  of  a 
separate  survey)  and  reported  data  for 
fiscal  years  1994  to  1996.  The  survey 
financial  data  were  extrapolated  to  1999 
dollars  using  the  Producer  Price  Index. 
The  survey  financial  data  included  three 
years  of  income  statements  and  balance 
sheets  for  the  facility;  the  composition 
of  revenues  by  customer  type  and 
MP&M  business  sector;  estimated  value 
of  facility  assets  and  liabilities  in 
liquidation;  borrowing  costs;  ownership 
of  the  facility;  and  total  revenues  and 
.employment  of  the  owming  entity  (if 
separate  from  the  facility).  The  impacts 
assessed  for  these  sample  facilities  were 
extrapolated  to  the  national  level  using 
facility  sample  weights  that  are  based  on 
the  sample  design  for  the  industrial 
detailed  surveys. 

Data  for  facilities  in  the  railroad  line 
maintenance  subcategory  came  from  a 
modified  version  of  the  Phase  II  survey 


administered  to  railroad  operating 
companies.  The  questionnaire  was 
modified  because  railroad  operating 
companies  generally  do  not  monitor 
financial  performance  or  collect 
financial  data  at  the  facility  level  for 
line  maintenance  facilities.  The  railroad 
operating  companies  reported  the 
nimiber  of  MP&M  facilities  in  each 
operating  unit,  and  provided  detailed 
operating  company  financial  data  and 
technical  data  for  each  line  maintenance 
facility. 

Data  for  the  Steel  Forming  and 
Finishing  Subcategory  came  from  a  1997 
Section  308  survey  of  iron  and  steel 
facilities.  This  survey  requested 
financial  data  generally  similar  to  that 
collected  by  the  MP&M  surveys, 
including  income  statements  and 
balance  sheets  for  Fiscal  Years  1995- 
1997  for  the  facility  and  the  parent  firm. 

Government-owned  MP&M  facilities 
provided  data  in  response  to  a  Phase  II 
Section  308  survey  of  municipal  and 
other  government  agency  facilities.  This 
survey  requested  information  on  fiscal 
year  1996  sources  and  amounts  of 
revenue  and  debt  levels  for  both  the 
government  entity  and  the  MP&M 
facilities;  and  demographic  data  for  the 
population  served  by  the  government 
entity. 

In  addition  to  the  survey  data,  a 
nimiber  of  secondary  sources  provided 
data  for  the  analysis.  Secondary  source 
data  were  used  to  characterize 
backgroimd  economic  and  financial 
conditions  in  the  industries  subject  to 
the  MP&M  effluent  guideline. 
Secondary  sources  used  in  the  analysis 
include: 

•  Department  of  Commerce  economic 
census  and  survey  data,  including  the 
Censuses  of  Manufactures,  Annual 
Surveys  of  Manufactures,  and 
international  trade  datd; 

•  The  Benchmark  Input-Output 
Tables  of  the  United  States,  published 
by  the  Bureau  of  Economic  Analysis  in 
the  Department  of  Commerce; 

•  Price  index  series  from  the  Bureau 
of  Labor  Statistics,  Department  of  Labor; 

•  U.S.  Industry  and  Trade  Outlook, 
pubhshed  by  McGraw-Hill  and  the  U.S. 
Department  of  Commerce; 

•  Industry  trade  publications:  and 

•  Financial  publications,  including 
the  Value  Line  Investment  Survey  and 
Robert  Morris  Associates  annual  data 
summaries. 

3.  Methodology  and  Impact  Measures 
for  the  Facility  Level  Analysis 

a.  Private  MP&M  Facilities 

EPA  performed  two  categories  of 
financial  analysis,  one  to  assess  the 
potential  for  facility  closures  and  the 


other  to  assess  the  potential  for 
moderate  financial  impacts  on  MP&M 
facilities.  These  analyses  considered 
facility  financial  condition  in  the 
absence  of  the  rule  (under  baseline 
conditions)  and  changes  in  financial 
condition  that  would  result  from  the 
proposed  rule. 

EPA  used  two  financial  tests  to 
estimate  closures  among  general  MP&M 
facilities: 

•  After-Tax  Cash  Flow:  EPA 
examined  after-tax  cash  flow  (ATCF) 
over  a  three  year  period  to  determine 
the  financial  condition  of  general 
MP&M  facilities. 

•  Net  Present  Value:  EPA  also 
performed  a  net  present  value  (NPV) 
test,  which  compared  the  liquidation 
value  of  each  facility  to  the  present 
value  of  expected  futiire  earnings.  A 
business  may  close  if  the  value  of 
closing  (its  liquidation  value)  exceeds 
its  value  as  an  ongoing  business 
(calculated  as  the  present  value  of 
expected  futuxe  earnings). 

EPA  determined  that  a  facility  is 
subject  to  severe  financial  stress  and  is 
a  potential  closure  if  ATCF  is  negative, 
since  businesses  generally  cannot 
sustain  negative  cash  flows  for  long 
periods  of  time.  This  test  used  the 
average  of  reported  financial  data  over 
three  fiscal  years.  Baseline  cash  flow  is 
defined  as  the  sum  of  reported  net 
income  and  depreciation.  The  measure 
is  widely  used  within  industry  in 
evaluating  capital  investment  decisions 
because  both  net  income  and 
depreciation  (which  is  an  accounting 
offset  against  income,  but  not  an  actual 
cash  expenditure)  are  potentially 
available  to  finance  future  investment. 
However,  assuming  that  total  baseline 
cash  flow  is  available  over  an  extended 
time  horizon  (for  example,  15  years)  to 
finance  investments  related  to 
environmental  compliance  could 
overstate  a  site's  ability  to  comply.  In 
particular,  the  cost  of  existing  capital 
equipment  (not  associated  with 
regulatory  compliance)  is  not  netted  out 
of  cash  flow,  as  it  is  of  income  through 
the  subtraction  of  depreciation.  Thus, 
any  costs  associated  with  either 
replacing  existing  capital  equipment,  or 
repaying  money  that  was  previously 
borrowed  to  pay  for  it,  are  omitted  from 
the  facility  analysis.  EPA  requests 
comment  on  its  use  of  cash  flow  as  a 
measure  of  resources  available  to 
finance  environmental  compliance  and 
suggestions  for  alternative 
methodologies.  (See  Section  XXII  of 
today's  notice.) 

where  estimates  of  liquidation  values 
were  available.  EPA  also  conducted  the 
NfPV  test.  NPV  is  the  present  value  of 
expected  future  earnings  less  the 
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liquidation  value  (including  closure  and 
post-closure  costs)  of  the  facility.  If  NPV 
is  negative,  then  a  business  owner  is 
financially  better  off  closing  the  facility 
and  liquidating  its  assets,  rather  than 
keeping  the  facility  open.  EPA  estimated 
the  present  value  of  the  facility's 
expected  futiu^  earnings  by  discounting 
its  annual  after-tax  cash  flow  over  a 
fifteen-year  period  using  a  7  percent 
discount  rate.  EPA  presumed  that  a 
facility  was  a  potential  closure  if  the 
facility  had  an  NPV  less  than  zero. 


Where  liquidation  values  were 
available,  facilities  that  failed  both  tests 
under  baseline  conditions  are  baseline 
closings.  Facilities  that  pass  at  least  one 
of  the  two  tests  in  the  baseline  case  but 
then  fail  both  tests  post-compliance 
were  considered  closures  due  to  the 
rule.  Where  liquidation  values  were  not 
provided  by  the  survey,  EPA  applied 
only  the  ATCF  test  to  identify  baseline 
and  regulatory  closures. 

In  many  past  rules,  EPA  has  used  only 
the  cash  flow  test  to  predict  both 
baseline  and  regulatory  closures.  Using 


both  tests  presents  a  higher  hurdle  and 
thus  makes  it  less  likely  that  a  facility 
experiencing  stress  will  be  projected  to 
close.  Due  to  data  limitations,  both  tests 
were  used  for  only  18,913 
(approximately  a  third)  of  the  58,421 
private  MP&M  facilities  considered  in 
the  analysis.  For  the  remaining  two- 
thirds  of  the  facilities,  only  the  after-tax 
cash  flow  test  was  used.  Table  XVl-2 
shows  the  impacts  on  estimated 
closures  of  using  both  tests,  rather  than 
the  cash  flow  test  alone,  to  predict 
closiues. 


Table  XVI-2.— Baseline  Closures,  Regulatory  Closures,  and  National  Estimates  of  Compliance  Costs  for 
Private  MP&M  Facilities  by  Status  under  Tests  for  Closures:  18,913  Facilities  for  Which  Both  Tests 
Were  Used 


Closure  test 


Fail  ATCF  Only  

Fail  NPV  Only  

Double  Test:  Fail  ATCF  and  NPV  Text 


Baseline 
closures 


3,211 
4,243 
2,711 


Facilities  re- 
maining open 
in  the  baseline 


15,766 
14,734 
16.266 


Status  under  proposed  option 


Regulatory 
closures 


225 
244 
169 


Pre-tax  com- 
pliance costs 
($1999  million) 


$1,782.6 
1,657.2 
1,793.4 


If  the  cash  test  alone  had  been  used, 
about  500  additional  baseline  closxu-es 
and  56  additional  regulatory  closures 
would  have  been  projected  for  the 
proposed  rule.  Depending  on  the 
subcategories  in  which  these  facilities 
were  located,  this  could  have  affected 
EPA's  achievability  determinations  in 
some  cases.  EPA  requests  conunent  on 
its  methodology  for  estimating  facility 
closures  for  this  rule. 

All  sellers  in  an  affected  market  may 
benefit  from  higher  prices  when  prices 
rise  in  response  to  compliance  costs, 
whether  or  not  they  incur  compliance 
costs  imder  the  rule.  Some  facilities  that 
have  very  low  compliance  costs  may 
even  gain  more  from  increased  prices 
than  they  lose  due  to  increased  costs 
associated  with  the  rule.  The  analysis 
takes  into  account  the  effect  of  price 
increases  that  are  attributable  to  the 
regulation.  The  estimated  price 
increases  were  generally  less  than  1 
percent  and  in  no  case  exceeded  2 
percent. 

EPA  also  identified  private  MP&M 
facilities  that  are  not  expected  to  close 
but  that  might  nonetheless  experience 
moderate  financial  impacts  as  a  result  of 
the  nde.  The  analysis  of  moderate 
financial  impacts  examined  two 
financial  indicators: 

•  Pre-Tax  Return  on  Assets  (PTRA): 
The  ratio  of  cash  operating  income  to 
total  assets  measures  the  facility's 
profitability. 


•  Interest  Coverage  Ratio  (ICR):  The 
ratio  of  cash  operating  income  to 
interest  expenses  measures  the  facility's 
ability  to  service  its  debt  and  borrow  for 
capital  investments. 

These  two  measures  are  among  the 
criteria  that  creditors  and  equity 
investors  use  to  determine  whether  and 
under  what  terms  to  provide  financing 
to  a  business.  The  PTRA  and  ICR  also 
provide  insight  into  the  ability  of  a 
business  to  generate  funds  for 
compliance  investments  internally.  A 
business  may  have  some  trouble 
obtaining  financing  if  its  profitability  is 
low  and  its  ability  to  pay  its  continuing 
interest  expenses  is  imcertain.  EPA 
compared  baselinS  and  post-compliance 
PTRA  to  an  8  percent  threshold  and  ICR 
to  a  threshold  of  4.  A  facility  is 
considered  subject  to  incremental 
moderate  impacts  attributable  to  the 
proposed  regulation  if  its  PTRA  and  its 
ICR  both  pass  these  thresholds  in  the 
baseline  but  it  fails  one  or  both  of  the 
tests  after  compliance  with  the  rule. 
Facilities  failing  one  of  the  tests  in  the 
baseline  and  both  tests  post-compliance 
were  not  counted  as  experiencing 
moderate  impacts,  but  this  may  in  some 
cases  be  indicative  of  moderate  rule- 
related  impacts  as  well. 

EPA  assiuned  that  MP&M  facilities 
would  be  able  to  recover  some  of  their 
regidatory  costs  by  raising  prices  to  their 
customers.  An  analysis  of  die  potential 
for  cost  recovery  considered  conditions 
in  each  individual  MP&M  industrial 


sector  industry  (e.g.  aircraft,  aerospace, 
electronic  equipment,  etc.)  Cost  pass- 
through  factors  were  estimated  for  each 
sector.  The  cost  pass-through  factor 
blends  findings  from  two  separate 
analyses  to  estimate  a  composite 
measure  of  pass-through  potential: 

•  An  econometric  analysis  of  the 
histoiical  relationship  between  output 
prices  and  changes  in  input  costs;  and 

•  An  analysis  of  indicators  of  pass- 
through  potential  based  on  market 
structxu*  and  performance. 

Market  structure  factors  include: 

•  Market  power  based  on  the  degree 
of  horizontal  and  vertical  integration; 

•  Extent  of  competition  from  foreign 
suppliers  (in  both  domestic  and  export 
markets); 

•  Barriers  to  competition  as  indicated 
by  above  normal,  risk-adjusted 
profitability;  and 

•  Long  term  growth  trends  in  the 
industry.         , 

The  analysis  of  pass-through  potential 
indicates  the  percentage  of  compliance 
costs  that  EPA  expects  firms  subject  to 
regulation  to  recover  from  customers 
through  increased  prices.  The  estimated 
percentage  price  increases  were  very 
small  for  the  proposed  rule,  ranging 
from  0.02  percent  to  less  than  two 
percent  in  different  sectors.  This 
analysis  can  be  foimd  in  Appendix  B  of 
the  EEBA. 

Table  XVI-3  summarizes  the 
measiu^s  used  to  assess  impacts  for 
private  MP&M  facilities. 
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Table  XVI-3.— Summary  of  Facility  Impact  Methodology  for  Private  MP&M  Facilities 


impact  category 


Baseline  Closure 


Post-Compliance  Closure 


Moderate  Rnancial  Impacts 


Description 


Identifies  facilities  that  are  in  jeop- 
ardy of  financial  failure  inde- 
pendent of  the  proposed  regu- 
lation. 

Identifies  facilities  that  are  likely  to 
close  instead  of  implementing 
the  pollution  prevention  ar>d 
treatment  systems  required  to 
comply  with  the  rule. 

Identifies  facilities  that  may  have 
difficult  finarwing  compliarKe  in- 
vestments or  on-going  business 
investments  as  a  result  of  the 
rule. 


Criteria 


1 .  After-tax  cash  flow  (ATCF)  neg- 
ative? and 

2.  Liquidation  value  exceed  going 
concem  value  (NPV  test)? 

1.  Post-compliance  after-tax  cash 
flow  (ATCF)  negative?  and 

2.  Liquidation  value  exceed  post- 
compliarx»  going  corKem 
value? 

1 .  Decline  in  pre-tax  return  on  as- 
sets' (PTRA)  to  a  level  that 
jeopardizes  access  to  financ- 
ing? or 

■2.  Decline  in  interest  coverage 
ratio  (ICR)  to  a  level  that  jeop- 
ardizes access  to  financing? 


Significance  of  negative  finding 


Facilities  failing  tx»th  tests  are 
considered  tiaseline  closures 
and  excluded  from  sul^sequent 
analyses. 

Facilities  failing  both  tests  are  pro- 
jected to  dose  as  the  result  of 
regulation — an  incremental  se- 
vere economic  impact. 

Facilities  passing  both  tests  in  tfie 
baseline  but  failing  one  or  both 
tests  post-compliance  are  con- 
sidered to  experience  incre- 
mental moderate  ecorK>mic  im- 
pacts attributat)le  to  the  regula- 
tion. 


b.  Railroad  Line  Maintenance  Facilities 

Railroad  operators  are  unlikely  to 
evaluate  the  financial  performance  of 
repair  and  maintenance  facilities  as 
separate  profit  centers,  and  are  therefore 
not  likely  to  estimate  revenues  at  the 
facility  level.  EPA  conducted  an 
analysis  of  impacts  of  these  facilities  at 
the  railroad  operating  company  level, 
and  assessed  whether  the  combined 
impact  of  compliance  costs  for  the 
regulated  facilities  owned  by  each 
operating  company  would  cause  a 
deterioration  in  the  company's  financial 
performance.  The  analysis  predicted 
that  railroad  Une  maintenance  facilities 
would  close  only  if  the  railroad 
operating  company  as  a  whole  was 
predicted  to  close,  based  on  the  same 
closiue  tests  described  above  for  other 
private  MP&M  facilities.  Railroad 
facilities  other  than  the  line 
maintenance  facilities  perform  the  same 
type  of  operations  as  other  MP&M 
facilities  and  are  included  in  the 
General  Metals  and  Oily  Wastes 
subcategories,  depending  on  their 
MP&M  activities. 

c.  Government-Owned  Facilities 

Governments  with  facilities  affected 
hy  the  proposed  rule  may  take  one  of 
three  actions  in  response  to  the  rule: 

•  Replace  one  or  more  MP&M 
municipal  facilities  with  a  non- 
mimicipal  provider  for  services; 

•  Discontinue  these  services 
altogether;  or 

•  Pay  for  compliance  and  continue 
operations. 

EPA  assumed  that  all  government- 
owned  facilities  would  continue 
operating  under  the  proposed  rule.  The 
economic  impact  analysis  for  these 
facilities  evaluates  whether  a 
government  entity  would  incur  a  major 
budgetary  burden  as  a  result  of 
complying  with  the  proposed  rule.  Like 


private  firms,  governments  coidd  in 
some  cases  minimize  the  impact  of  the 
proposed  nde  on  their  budgets  by 
discontinuing  operations  at  the 
regulated  facility,  rather  than  paying  the 
costs  of  compliance.  Unlike  the  analysis 
for  private  sector  MP&M  facilities,  the 
analysis  of  government  impacts  did  not 
consider  potential  closures  and 
therefore  may  overstate  the  impacts  of 
the  rule  on  governments  that  own 
MP&M  facilities. 

EPA  evaluated  impacts  for 
government-owned  facilities  by 
performing  three  tests. 

•  Impacts  on  site-level  cost  of  service: 
This  test  assesses  whether  facility 
compliance  costs  would  exceed  one  or 
more  percent  of  the  total  baseline  cost 
of  service  at  that  facility.  EPA  assumed 
that  facilities  can  absorb  compliance 
costs  within  their  current  budget  if  the 
costs  do  not  exceed  one  percent  of  total 
costs  in  the  baseline. 

•  Impacts  on  taxpayers:  This  test 
compared  compliance  costs  to  the 
income  of  households  that  are  served  by 
the  relevant  government,  and  that  may 
support  the  government  through  taxes 
and  fees.  (If  the  government  is  a  regional 
transit  authority,  for  example,  then  the 
households  included  in  this  analysis  are 
all  households  in  the  region  that 
provides  funding  for  the  transit 
authority,  as  reported  in  the  Phase  II 
Section  308  siuvey.)  A  government 
might  be  expected  to  experience 
impacts  if  the  ratio  of  total  annualized 
pollution  control  costs  per  household  to 
median  household  income  exceeds  one 
percent  post-compliance.  This 
comparison  considered  the  government 
entity's  existing  pollution  control  costs 
plus  the  compliance  costs  incurred  by 
all  of  its  MP&M  facilities  imder  this 
rule.  EPA  uses  this  test  in  its  Economic 
Guidance  for  Water  Quality  Standards 
as  a  screening  measure  to  determine 


when  communities  would  incur  "little 
economic  impact"  from  total  pollution 
control  costs.  EPA  recognizes  that  most 
local  governments  receive  at  most  a  few 
percent  of  the  income  of  their  tax  or  fee 
base  (and  some  receive  much  less). 
Thus,  one  percent  of  median  income  for 
pollution  control  costs  alone  may  be  a 
very  significant  share  of  the  local 
government's  total  budget. 

•  Impact  on  government  debt  levels: 
This  test  assessed  the  impact  of 
financing  the  capital  costs  of 
compliance  on  the  government's  overall 
debt  burden.  The  government  might  be 
expected  to  experience  impacts  if 
financing  all  of  the  compliance  capital 
investments  would  increase  its  total 
debt  service  payments  to  more  than  25 
percent  of  baseline  revenue.  This 
criterion  is  used  in  EPA's  MUNIPAY 
model  as  a  level  beyond  which  debt 
service  costs  might  adversely  affect  a 
commimity's  credit-worthiness.  EPA 
determined  that  a  government  facility 
that  failed  all  three  tests  is  likely  to 
suffer  severe  adverse  impacts  as  a  residt 
of  the  rule.  As  shown  in  Table  XVI-12 
below,  no  governments  fail  the  latter 
two  tests.  However,  215  facilities  failed 
the  site-level  cost  of  service  test.  The 
governments  operating  these  facilities 
could  experience  some  level  of  impacts 
as  a  result  of  the  rule,  if  these  facilities 
represent  a  significant  cost  to  their 
budgets.  Government  owned  facilities 
perform  the  same  type  of  operations  as 
other  MP&M  facilities  and  are  included 
in  the  General  Metals  and  Oily  Wastes 
subcategories,  depending  on  their 
MP&M  activities. 

4.  Baseline  Closure  Analysis 

The  estimated  baseline  closiu^s  for 
both  indirect  and  direct  discharge 
facilities  are  summarized  in  Table  XVI- 
4.  Of  the  estimated  62,752  discharging 
facilities,  6.1  percent  or  3,829  facilities 
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were  assessed  as  baseline  closures.  The 
3,829  baseline  closures  include  3.678 
indirect  dischargers,  or  6.3  percent  of 
indirect  dischargers,  and  151  direct 
dischargers,  or  3.1  percent  of  direct 
dischargers.  The  facilities  estimated  to 
close  in  the  baseline  analysis  are  in 


jeopardy  of  financial  failure 
independent  of  the  proposed  rule.  These 
facilities  were  excluded  from  the  post- 
compliance  analysis  of  regidatory 
impacts.  Data  on  facility  start-ups  and 
closures  firom  the  Census  Statistics  of 
U.S.  Businesses  indicate  that  between  6 


and  12  percent  of  facilities  in  the  major 
metal  products  manufactiuing 
industries  close  in  any  given  year.  EPA's 
estimate  may  therefore  imderstate  actual 
baseline  closures  somewhat. 


Table  XVM.— Summary  of  Baseline  Closures 


Sutx^ategofy 


General  Metals  

Metal  Finishing  Job  Stxsp  .. 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Board  

Steel  Fonning  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 
Shipbuilding  Dry  Dock  


All  Categories 


Total  numt)er 
of  dischargers 


29.975 

1.530 

190 

635 

153 

29,425 

832 

11 


62,752 


Number  of 
baseline 
closures 


3.199 

286 

40 

3 

6 

295 

0 

0 


3.829 


Percent  of 
baseline 
closures 


Operating  in 
baseline 


10.7 
18.7 
21.1 
0.5 
3.9 
1.0 
0.0 
0.0 


6.1 


•26,776 

1,244 

150 

632 

147 

29,130 

832 

11 


•58.922 


•  Excludes  64  facilities  that  dose  under  baseline  conditions  but  that  are  expected  to  continue  operating  under  the  proposed  aile. 
Note:  may  not  sum  to  totals  due  to  independent  rounding. 


Of  the  facilities  closing  in  the 
baseline,  64  are  projected  to  continue 
operating  under  the  proposed  rule 
because  they  qualify  for  the  low  flow 
cutoff  (and  therefore  inciir  no 
compliance  costs)  but  benefit  bom  price 
increases  caused  by  the  rule.  These  64 
fecilities  are  not  considered  in  the 
remainder  of  the  economic  impact 
analysis. 

5.  Facility  Level  Cost? by  Subcategory 

The  Technical  Development 
Dociunent  presents  EPA's  engineering 
estimates  of  costs  that  will  be  incurred 
by  facilities  to  comply  with  the 
proposed  rule  and  other  regulatory 
options.  EPA  adjusted  the  engineering 
costs  from  1996  to  1999  dollars  using 
the  Engineering  News-Record 
Construction  Cost  hidex  (CCI).  and 
adjusted  the  costs  to  reflect  the  effect  of 
taxes  using  the  maximum  Federal 
income  tax  rate  of  34  percent.  The 
annual  equivalent  of  capital  and  other 


one-time  costs  is  calcidated  by 
annualizing  costs  at  a  seven  percent 
discoimt  rate  over  an  estimated  15  year 
equipment  life. 

The  compUance  costs  of  the  rule  are 
the  costs  paid  by  those  facilities  that 
continue  to  operate  in  compliance  with 
the  rule.  Aggregate  compliance  costs 
presented  in  this  section  differ  from  the 
costs  presented  in  Section  IX  because 
they  exclude  costs  for  facilities  that  are 
baseline  closures  or  that  close  due  to 
regulatory  requirements.  They  therefore 
represent  otdy  the  compliance  oudays 
of  facilities  that  continue  to  operate. 
Section  H  presents  EPA's  estimates  of 
social  costs,  which  include  costs  for 
regulatory  closures.  Table  XVI-5  shows 
the  total  aimualized  compliance  costs 
by  subcategory  for  the  9.577  dischargers 
(direct  and  indirect)  that  are  subject  to 
requirements,  make  the  necessary 
investments  to  meet  the  requirements, 
and  continue  operating  under  the 
proposed  rule.  The  table  also  presents 


costs  for  Option  2/6/10  and  Option  4/8. 
but  results  are  discussed  for  oidy  the 
proposed  option  to  reduce  the  length  of 
this  document. 

Total  annualized  costs  are  the  sum  of 
the  annual  operating  and  maintenance 
costs  and  the  annualized  equivalent  of 
capital  and  other  one-time  costs. 
Annualized  after-tax  compliance  costs 
are  estimated  to  be  $1,328.9  million 
($1.33  billion)  ^  per  year  under  the 
proposed  rule,  of  which  13  percent  is 
paid  by  direct  dischargers  and  87 
percent  is  paid  by  indirect  dischargers. 
A  total  of  49,147  indirect  dischargers  are 
excluded  bom  regulation  by  the 
proposed  exclusions  and  low  flow 
cutoffs.  Total  compliance  costs  would 
be  36  percent  higher  under  Option  2/6/ 
10  ($1,812  million  per  year  paid  by 
57,641  facilities)  and  120  percent  higher 
under  Option  4/8  ($2,918  million  per 
year  paid  by  55.959  facilities)  than 
under  the  proposed  rule. 


Table  XVI-5.— Total  Annualized  Facility*  Compliance  Costs  by  Subcategory,  Discharge  Status  and 

Regulatory  Option 

[After-tax,  million  $1999] 


Subcategory 

Proposed  rule 

Option  2/6/10 

Option  4/8 

Direct 

Indirect 

Direct 

Indirect 

Direct 

Indirect 

General  Metals                         

$132.3 
0.8 

$969.9 

80.1 

0.0 

93.4 

14.0 

4.3 

0.0 

$132.3 
0.8 

$1,295.8 
80.1 
17.5 
93.4 
14.0 
143.8 
0.2 

$195.1 
1.5 

$1,885.5 

Metal  Finistiing  Job  Shop  

112.1 

Non-Chromium  Arvxlizing  

Printed  Wiring  Board 

Steel  Forming  &  Fmishirtg 

Oily  Wastes 

26.0 

1.7 

20.9 

9.3 

0.8 

1.7 

20.9 

9.3 

0.8 

3.0 
22.7 
50.0 

0.9 

141.2 

21.8 

457.4 

Railroad  Line  Maintenafx»  

0.4 

^  EPA  notes  that  pre-tax  annualized  compliance 
costs  are  estimated  to  be  SI. 98  billion  (in  1999 
dollars). 
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Table  XVI-5.— Total  Annuauzed  Facility*  Compliance  Costs  by  Subcategory,  Discharge  Status  and 

Regulatory  Option— Continued 

[After-tax,  million  $1999] 


Subcategory 


Shipbuilding  Dry  Dock 

All  Categories:  Annual  Costs  

AH  Categories:  Number  of  Regulated  Facilities  Continuing  to 
Operate  Post-Regulation 

Total  Costs  to  Industry  by  Option,  Directs  +  Indirects 


Proposed  rule 


Direct 


1.4 
167.2 

4.633 


Indirect 


0.0 
1,161.7 

4.944 


$1,328.9 


Option  2/6/10 


Direct 


1.4 
167.2 

4.633 


Indirect 


0.1 
1.644.9 

53.008 


$1,812.1 


Option  4/8 


Direct 


0.4 
273.6 

4.615 


Indirect 


0.1 
2.644.5 

51.344 


$2,9181 


^^e  table  includes  facility  compliance  costs  only.  Section  XVI.H  discusses  the  social  costs  o«  the  njle.  The  estimates  in  this  table  exclude  baseline  and  regulaloty 
Note:  May  not  sum  to  totals  due  to  Independent  rounding. 


6.  Pacility  Level  Impacts  by  Subcategory 

The  findings  firom  the  post- 
compliance  impact  analyses  are 
summarized  below,  first  for  the  PSES 
requirements  considered  for  indirect 
discharging  facilities,  and  then  for  the 
BAT/BPT  options  considered  for  direct 
discharging  facilities.  A  third  section 
summarizes  the  findings  for  both 
discharger  classes.  Impacts  are 
discussed  for  only  the  proposed  option, 
to  reduce  the  length  of  the  document; 
however,  the  tables  present  the  results 
for  Option  2/6/10  and  Option  4/8. 
Impacts  are  not  presented  for  Options  1 . 
3.  5,  7,  and  9  (without  pollution 
prevention)  because  these  options 
remove  fewer  pollutants  and  cost  more 
than  the  comparable  Options  2,  4.  6,  8. 
and  10. 


a.  Indirect  Dischargers 

Of  the  54,270  indirect  discharging 
facilities  subject  to  regulation  after 
baseline  closiu'es.  EPA  estimates  that 
179  facilities  or  0.3  percent  could  be 
expected  to  close  as  the  result  of  the 
proposed  rule,  as  shown  in  Table  XVI- 
6.  More  than  90  percent  of  the  indirect 
dischargers  are  excluded  from  the 
regulation  by  the  low-flow  cutoffs  for 
the  General  Metals  and  Oily  Wastes 
subcategories,  and  the  exclusions  for 
Non-Chromium  Anodizers,  Railroad 
Line  Maintenance  and  Shipbuilding  Ehy 
Docks.  The  employment  losses 
associated  with  the  facility  closures  are 
estimated  at  5,738  full-time  equivalent 
(FTE)  positions.  The  estimated  losses  in 
employment  are  probably  substantial 
overestimates  because  the  analysis  does 


not  account  for  the  likelihood  that  non- 
closing  facilities  will  absorb  some  of  the 
employment  lost  ft-om  closing  facilities. 
The  proposed  rule  also  creates  new 
employment  demand  to  build,  install, 
maintain  and  operate  compliance 
equipment,  which  offset  these  job 
losses.  These  job  gains  are  discussed  in 
Section  XVI-H.4. 

Another  575  facilities,  or  one  percent 
of  the  indirect  dischargers  operating  in 
the  baseline,  are  expected  to  experience 
moderate  economic  impacts  under  the 
proposed  rule,  as  shown  in  Table  XVI- 
7.  Both  closures  and  moderate  impacts 
increase  substantially  for  Option  2/6/10 
and  Option  4/8,  compared  to  the 
proposed  rule. 


Table  XVI-6.— Incremental  Severe  Impacts  (Facility  Closures)  on  Indirect  Dischargers 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing  .. 

Printed  Wiring  Board  

Steel  Fonning  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 
Shipbuilding  Dry  Dock  


All  Categories 


Total  operating  in 
baseline 


23,140 

1,231 

150 

620 

105 

28,219 

799 

6 


54,270 


Number  of  facility  closures  due  to  the  mle 


Proposed  rule 


24 

128 

0 

7 
6 
14 
0 
0 


179 


Option  2/6/10 


1,017 

128 

91 

7 

6 

14 

0 

0 


1,262 


Option  4/8 


2,140 

393 

91 

25 

6 

271 

0 

0 


2.925 


:  May  not  sum  to  totals  due  to  irxJependent  rounding. 

Table  XVI-7.— Incremental  Moderate  Impacts  on  Indirect  Dischargers 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  /Vnodizing  . 

Printed  Wiring  Board  

Steel  Forming  &  Finishing 

Oily  Wastes 

Railroad  Line  Maintenance 
Shipt)uilding  Dry  Dock  


Total  operating  in 
baiseline 


23,140 

1,231 

150 

620 

105 

28,219 

799 

6 


Number  of  facilities  experiencing  moderate  impacts  due  to 
ttie  rule 


Proposed  rule 


153 

117 

0 

301 

4 
0 
0 
0 


Optkm  2/6/10 


1,753 

117 

0 

301 

4 
0 
0 
0 


Option  4/8 


1,737 

117 

0 

315 

4 

2S 

0 

0 
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Table  XVI-7.— Incremental  Moderate  Impacts  on  Indirect  Dischargers— Continued 


Subcategory 


All  Categories 


Total  operating  in 
t>asellne 


54,270 


Number  of  facilities  experienang  nxxlerate  impacts  due  to 
the  rule 


Proposed  rule 


575 


Option  2/6/10 


2,175 


Option  4/8 


2,199 


May  not  sum  to  totals  due  to  independent  rounding. 


Another  575  facilities,  or  one  percent 
of  the  indirect  dischargers  operating  in 
the  baseline,  are  expected  to  experience 
moderate  economic  impacts  under  the 
proposed  rule,  as  shown  in  Table  XVI- 
7.  Both  closures  and  moderate  impacts 
increase  substantially  for  Option  2/6/10 
and  Option  4/8,  compared  to  the 
proposed  rule. 

b.  Direct  Dischargers 

Of  the  4,653  direct  discharging 
facilities  subject  to  regulation  after 


baseline  closures,  EPA  estimates  that  20 
facilities  or  0.4  percent  could  be 
expected  to  close  as  the  residt  of  the 
proposed  rule.  These  20  are  all  General 
Metals  facilities,  and  represent  0.6 
percent  of  the  3,636  General  Metals 
Direct  Dischargers  operating  in  the 
baseline.  The  employment  losses 
associated  with  these  facility  closures 
are  estimated  at  178  Kits.  Again, 
estimated  losses  in  employment 
associated  with  closiwes  are  likely  to  be 
overstated,  because  the  analysis  does 


not  account  for  the  likelihood  that  non- 
closing  facilities  will  absorb  some  of  the 
employment  from  closing  facilities.  In 
addition,  compliance  requirements  at 
facilities  that  continue  to  operate  will 
lead  to  off-setting  increases  in 
employment. 

Another  41  facilities,  or  0.9  percent  of 
the  4,653  direct  dischargers  operating  in 
the  baseline,  would  be  expected  to 
experience  moderate  financial  impacts 
due  to  the  rule,  as  shown  in  Table  XVI- 
9. 


Table  XVI-8.— Incremental  Severe  Impacts  (Facility  Closures)  on  Direct  Dischargers 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizing* 

Printed  Wiring  Board  

Steel  Forming  &  Finishing  . 

Oily  Wastes 

Railroad  Line  Maintenance 
Shipbuilding  Dry  Dock  


All  Categories 


Total  in  baseline 
operating 


3,636 
12 


11 

43 

911 

34 

6 


4,653 


Number  of  facility  closures  due  to  the  rule 


Proposed  rule 


20 
0 


20 


Option  2/6/10 


20 
0 


20 


Option  4/8 


35 
0 


0 
2 
0 
0 
0 


37 


*  EPA  estimates  that  there  are  no  facilities  in  the  Non-Chromium  Anodizing  subcategory  that  discharge  directly  to  surface  waters. 
Note:  May  not  sum  to  totals  due  to  independent  rounding. 

Table  XVI-9.— Incremental  Moderate  Impacts  on  Direct  Dischargers 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops. 
Non-Chromium  ArxxJizing  * 

Printed  Wiring  Board  

Steel  Fomiing  &  Finishing  . 

Oily  Wastes 

Railroad  Line  MaintenarKe 
Shipbuilding  Dry  Dock  


M\  Categories 


Total  operating  in 
ttie  baseline 


3,636 
12 


11 

43 

911 

34 


4,653 


Number  of  faciiities  experiencing  moderate 
impacts  due  to  the  rule 


Proposed  rule 


34 
0 


41 


Option  2/6/10 


34 
0 


41 


Option  4/8 


103 
0 


0 
7 
0 
0 
0 


110 


*  EPA  estimates  that  there  are  no  facilities  in  the  Non-Chromium  Anodizing  subcategory  that  discharge  directly  to  surface  waters. 
Note:  May  not  sum  to  totals  due  to  independent  rounding. 


c.  Summary  of  Facility  Impacts 

Table  XVI-10  summarizes  the  results 
of  the  economic  impact  analysis  for  all 
facilities  and  for  all  regulatory  options 
analyzed.  Closures  and  moderate 
impacts  under  the  proposed  option  are 


substantially  lower  than  in  Option  2/6/ 
10  and  Option  4/8.  Of  the  616  facilities 
experiencing  moderate  impacts  due  to 
the  proposed  rule,  137  facilities  fell 
below  the  threshold  for  pre-tax  return 
on  assets  only,  38  fell  below  the  interest 
coverage  ratio  threshold  only,  and  441 


fell  below  both  thresholds  due  to  the 
nde.  Job  losses  due  to  closures  are  more 
than  off-set  by  job  gains  associated  with 
compliance  requirements  under  the 
proposed  option.  (See  Section  XVI— H.4 
for  a  discussion  of  employment 
impacts.) 
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Table  XVl-lo.— Summary  of  Incremental  Facility  Impacts  for  All  Facilities 


Subcategory 


Numt)er  of  Facilities  Operating  in  Baseline 

Numljer  of  Closures  (severe  impacts) 

Percent  Closing  

Job  losses  due  to  closures  (FTE-years)  

Job  gains  due  to  compliance   requirements 

(FTE-years). 
Number  of  Additional  Facilities  with  Moderate 

Impacts. 

Percent  with  Moderate  Impacts 

Annualized  Compliance  Costs  (pre-tax,  billion 

$1999). 
Annualized  Compliance  Costs  (after-tax,  billion 

$1999). 


Proposed  mie 


58,922 

199 

0.3 

5,916  (over  3  years)  .. 
8,487  (over  1 5  years) 


616 


1.0... 
$1.98 

$1.33 


Regulatory  option 


Option  2/6/10 


58,922 

1,282 

2.2 

16,834  (over  3  years)  .. 
12,023  (over  15  years) 


2,216 


3.8 

$2.67 

$1.81 


Option  4/8 


58,922. 

2,963. 

5.0. 

48.070  (over  3  years). 

27.535  (over  15  years). 

2,309. 

3.9. 
$4.18. 

$2.92. 


C.  Firm  Level  Impacts 

EPA  examined  the  impacts  of  the 
proposed  rule  on  firms  that  own  MP&M 
facilities,  as  well  as  on  the  financial 
condition  of  the  facilities  themselves.  A 
fiirm  that  owns  multiple  MP&M  facilities 
could  experience  adverse  financial 
impacts  at  the  firm  level  if  its  facilities 
are  among  those  that  incur  significant 
impacts  at  the  facility  level.  The  firm- 
level  analysis  is  also  used  to  compare 
impacts  on  small  versus  large  firms,  as 
required  by  the  Regulatory  Flexibility 
Act  and  the  Small  Business  Regidatory 
Enforcement  Fairness  Act.  (RFA/ 
SBREFA  issues  are  discussed  in  Section 
XX.C  of  this  preamble.) 

EPA  compared  compliance  costs  with 
revenue  at  the  firm  level  as  a  measiue 
of  the  relative  burden  of  compliance 


costs.  EPA  applied  this  analysis  only  to 
MP&M  facilities  owned  by  private 
entities.  (Section  XVI.D  discusses 
impacts  on  governments  that  own 
MP&M  facilities).  The  Phase  I,  Phase  11 
industrial  detailed,  and  Iron  &  Steel 
siuveys  identified  the  parent  firm  that 
owns  each  facility  that  responded  to  the 
survey.  In  addition,  the  Phase  11 
industrial  detailed  survey  requested  that 
respondents  provide  information  on 
other  MP&M  facilities  owned  by  the 
same  firm,  on  a  voluntary  basis.  EPA 
estimated  firm-level  compliance  costs 
by  summing  costs  for  all  facilities 
owned  by  the  same  firm  that  responded 
to  the  siu%'ey  plus  estimated  compliance 
costs  for  additional  facilities  for  which 
respondents  submitted  information. 

The  Agency  was  not  able  to  estimate 
the  national  niunbers  of  firms  that  own 


MP&M  facilities  precisely,  because  the 
sample  weights  based  on  the  siuvey 
design  represent  numbers  of  facilities 
rather  than  firms.  Most  MP&M  facilities 
(43,118  of  54.590,  or  80  percent)  are 
single- facility  firms,  however.  These 
firms  can  be  analyzed  using  the  survey 
weights.  In  addition,  there  are  289  firms 
that  own  more  than  one  sample  facility. 
These  firms  are  included  in  the  analysis 
with  a  sample  weight  of  one,  since  it  is 
not  known  how  many  firms  these  289 
sample  firms  represent.  EPA's  analysis 
of  firm-level  impacts  is  presented  in 
Chapter  9  of  the  EEBA. 

Table  XVI-11  shows  the  results  of  the 
firm-level  analysis.  The  results 
represent  a  totJil  of  43,407  MP&M  firms 
(43,118  +  289),  owning  54,590  facilities 
(43,118  owned  by  single-facility  firms  + 
11,473  owned  by  multi-facility  firms). 


TABLE  XVI-11. 


=iRM  Level  Before-Tax  Annual  Compliance  Costs  as  a  Percent  of  Annual  Revenues  for 
Private  Small  Businesses:  Proposed  Rule 


Number  of  firms  in  the  analysis* 


43,407 


Number  and  percent  with  before-tax  annual  compliance 
costs/annual  revenues  equal  to: 


Less  than  1% 


Numtier 


41,236 


Percent 


95 


1-3% 


Numt>er 


1,070 


Percent 


2.5 


•Firms  whose  only  MP&M  facilities  close  in  the  baseline  are  excluded. 


Over  3% 


Number 


1,101 


Percent 


2.5 


A  small  percentage  (2.5  percent)  of 
the  firms  in  the  analysis  incur  before-tax 
compliance  costs  equal  to  3  percent  or 
more  of  annual  revenues.  Ninety-five 
percent  incur  compliance  costs  less  than 
1  percent  of  annual  revenues,  and  the 
remaining  2.5  percent  incur  costs 
between  1  and  3  percent  of  revenues.  Of 
2,171  firms  in  the  analysis  that  incur 
costs  greater  than  1  percent  of  revenues, 
636  are  single-facility  small  firms  that 
were  reported  in  the  facility  impact 
analysis  to  close  (161  firms)  or 


experience  moderate  impacts  (475 
firms)  due  to  the  rule. 

This  analysis  is  likely  to  overstate 
costs  at  the  firm  level  for  two  reasons. 
First,  it  includes  compliance  costs  for 
facilities  that  are  projected  to  close  due 
to  the  rule.  The  estimated  compliance 
costs  for  these  facilities  are  higher  than 
the  true  cost  to  the  firm  of  shutting 
down  the  facility,  as  illustrated  by  the 
detailed  facility  impact  analysis  that 
projects  closures.  Second,  the  analysis 
does  not  take  account  of  actions  a  multi- 
facility  firm  might  take  to  reduce  its 


compliance  costs  under  the  proposed 
rule.  These  include  transferring 
functions  among  facilities  to  consolidate 
wet  processes  and  take  advantage  of 
scale  economies  in  wastewater 
treatment. 

D.  Impacts  on  Governments 

The  proposed  MP&M  rule  will  affect 
governments  in  two  ways: 

•  Govermnent-owned  MP&M 
facilities  may  be  directly  affected  by  the 
MP&M  regulation  and  therefore  incur 
compliance  costs;  and 
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•  Municipalities  that  own  Publically 
Owned  Treatment  Works  (POTWs)  that 
receive  influent  from  MP&M  facilities 
subject  to  the  regulation  may  incur 
additional  costs  to  implement  the 
proposed  rule.  These  include  costs 
associated  with  permitting  MP&M 
facilities  that  have  not  been  previously 
permitted,  and  with  repermitting  some 
MP&M  facilities  with  existing  control 
mechanisms  (e.g.,  permits)  earlier  than 
would  otherwise  be  required.  In 
addition,  POTWs  may  elect  to  issue 
mass-based  control  mechanisms  to  some 
MP&M  facilities  that  currently  have 
concentration-based  control 
mechanisms,  at  an  additional  cost. 

1.  Impacts  on  Government-Owned 
Facilities 

EPA  administered  a  survey  (the 
"Municipal  Survey")  to  govenunent- 


owned  facilities  to  assess  the  cost  of  the 
regulation  on  these  facilities  and  the 
government  entities  that  own  them.  (See 
Section  V.B  for  a  discussion  of  EPA's 
data  collection  efforts.)  The  siuvey 
requested  information  that  provides  the 
basis  for  EPA's  analysis  of  the  budgetary 
impacts  of  the  proposed  regidation, 
including  the  size  and  income  of  the 
populations  served  by  the  affected 
government  entities;  the  government's 
current  revenues  by  source,  taxable 
property,  debt,  pollution  control 
spending  and  bond  rating;  and  the  costs, 
funding  soiut:es  and  other 
characteristics  of  the  MP&M  facilities 
owned  by  each  government  entity. 

EPA  discusses  the  methodology  for 
assessing  impacts  on  government- 
owned  facilities  in  more  detail  in 
Section  XVI.B.3.C.  In  summary,  EPA 
used  three  tests  to  assess  whether 


MP&M  facility  compliance  costs  would 
impose  major  budgetary  impacts  on  the 
governments  that  own  the  facilities: 
impacts  on  site-level  cost  of  service, 
impacts  on  taxpayers,  and  impacts  on 
government  debt.  The  first  test  assesses 
impacts  at  the  facility  level  and  the 
second  two  tests  assess  impacts  at  the 
govenunent  level.  The  Agency  judged 
that  a  government  would  incur  major 
budgetary  impacts  due  to  the  rule  if  it 
failed  all  three  tests. 

The  two  government-level  tests  are 
applied  incrementaUy.  Governments 
that  fail  the  test  in  the  baseline  are  not 
considered  to  experience  budgetary 
impacts  attributable  to  the  rule. 

Table  XVI-12  provides  national 
estimates  of  the  number  of  MP&M 
facilities  operated  by  governments  that 
are  potentially  subject  to  the  proposed 
rule,  by  type  and  size  of  govenunent. 


Table  XVI-12.— Number  of  Government-Owned  Facilities  by  Type  and  Size  of  Government  Entity 

Size  of  government  and  status  under 
proposed  option 

Municipal 
govemment 

State 

govemment 

County 
govemment 

Regional  govern- 
mental autt)ority 

Total 

Large       Governments       (population> 
50,000)  

572 
2,191 

3R6 

686 
481 

36 

1,660 

Small        Governments        (population 

2.672 

All  Governments  

2,763 

366 

1,167 

36 

4.332 

Table  XVI-13  siunmarizes  the  status       the  various  regulatory  options,  their  impacts  on  govemment  that  own  MP&M 

of  government-owned  facilities  under         compUance  costs  and  measures  of  facilities. 

Table  XVI-13.— Number  of  Regulated  Government-Owned  Facilities,  Compliance  Costs  and  Budgetary 

Impacts  by  Regulatory  Option 


Total  Numt)er  of  Govemment-Owned  Facilities  .^ 

Number  of  facilities  exempted  try  low-flow  cutoff 

Numtjer  of  facilities  subjed  to  regulation  

CompliarKe  costs  ($1999  million)  

Number  of  facilities  witfi  compliance  costs  >  one  percent  of  baseline  cost  of 

service* 

Number  of  govemments  failing  the  "impact  on  taxpayers"  criterion"  

Number  of  govemments  failing  the  "Impacts  on  govemment  debt"  criterion*** 

Number  of  govemments  failing  all  three  impacts  criteria  *  


Proposed  option 


4,332 

3,603 

729 

$14.1 

215 
0 
0 
0 


Option  2/6/10 


4.332 


4,332 
$64.8 


Option  4/8 


4.332 


4,332 
$224.7 


'  Annualized  compiiarx»  costs  as  a  percent  of  total  facility  costs  arxl  expenditures,  including  operating,  overhead  and  debt  service  costs  and 
expenses. 

**  Based  on  comparison  of  compliance  costs  for  all  facilities  owned  by  the  govemment  to  the  Income  of  households  that  are  served  by  the  rel- 
evant govemment.  A  govemment  is  judged  to  experience  Impacts  if  the  proposed  rule  results  in  a  ratio  of  total  annualized  pollution  control  costs 
per  household  to  median  household  income  that  exceeds  one  percent  post-compliance.  Includes  existing  pollution  control  costs  plus  the  compli- 
ance costs  due  to  ttie  MP&M  rule. 

•"Based  on  companson  of  total  debt  service  costs  (Including  costs  to  finance  MP&M  capital  costs  entirely  with  debt)  with  baseline  govemment 
revenue  A  govemment  is  judged  to  expenence  impacts  If  the  mle  causes  Its  total  debt  service  payments  to  exceed  25%  of  baseline  revenue. 

*  A  govemment  is  judged  to  experience  major  budgetary  Impacts  if  It  has  one  or  more  facilities  with  costs  of  compliance  above  1%  of  baseline 
cost  of  service  and  fails  both  \!he  taxpayers  Impact  arxl  govemment  debt  Impact  tests. 


Table  XVI-13  shows  that  the 
proposed  rule  substantially  reduces 
costs  and  impacts  relative  to  the  other 
options  considered  for  government- 
owned  facilities,  because  3,603  (83 
percent)  of  the  facilities  are  exempted 
under  the  low  flow  cutoffs  (110  General 


Metals  facilities  and  3,492  Oily  Wastes 
facilities.)  Compliance  costs  would  be 
more  than  4V2  times  higher  under 
Option  2/6/10  and  16  times  higher 
under  Option  4. 

An  estimated  215  government-owned 
facilities  (5  percent  of  the  total)  would 


incur  costs  under  the  proposed  nde 
exceeding  one  percent  of  their  baseline 
cost  of  service.  Therefore,  95  percent  of 
the  government-owned  facilities  either 
incur  no  costs  or  are  likely  to  be  able  to 
absorb  the  added  costs  within  their 
existing  budgets.  None  of  the 
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govemments  incur  costs  that  cause  them 
to  exceed  the  thresholds  for  impacts  on 
taxpayers  or  for  govemment  debt 
biu-den.  EPA  therefore  concludes  that 
the  proposed  rule  will  not  impose  major 
budgetary  biu-dens  on  any  of  the 
govemments  that  own  MP&M  facilities. 

2.  POTW  Administi-ative  Costs 

EPA  also  evaluated  the  costs  incurred 
by  govemments  to  administer  the  mle. 
The  rule  is  not  expected  to  impose  any 
new  administrative  costs  associated 
with  direct  dischargers,  which  are 
already  permitted  by  States.  However, 
.  control  authorities  will  have  to  issue 
control  mechanisms  (e.g.,  permits)  for 
the  first  time  to  some  indirect 
discharging  facilities  and  will  have  to 
accelerate  repermitting  for  some  indirect 
dischargers  that  ciurently  hold  control 
mechanisms. 

The  costs  of  issuing  and  enforcing 
permits  and  control  mechanisms 
associated  with  the  proposed  rule  are 
discussed  in  Section  XVI. H.3  of  this 
preamble.  EPA  is  able  to  estimate  total 
costs  to  POTWs,  but  is  not  able  to 
estimate  the  costs  to  any  one  POTW, 
aince  it  is  not  possible  to  determine 
what  POTWs  receive  discharges  from 
MP&M  facilities  except  for  those  that 
responded  to  the  surveys. 

EPA  estimates  that  POTWs  as  a  whole 
will  incur  incremental  average 
annualized  costs  over  15  years  of 
between  $115,000  and  $912,000  under 
the  proposed  rule.  The  maximum 
expenditiues  by  all  affected  POTWs  in 
any  one  year  will  be  between  $186,000 
and  $1,607,000.  These  costs  include 
issuing  new  control  mechanisms  {e.g., 
permits)  to  facilities  that  do  not 
currently  have  permits,  issuing  mass- 
based  permits  to  some  facilities  that 
currenUy  have  concentration-based 
permits,  and  repermitting  some  facilities 
sooner  than  would  otherwise  be 
required  to  meet  the  three-year 
compliance  schedule.  On  average,  a 
POliV's  costs  for  the  incremental 
permitting  are  only  $23  to  $184  per 
permitted  MP&M  indirect  discharger 
under  the  proposed  rule. 

EPA  is  requiring  mass-based  penbits/    ' 
control  mechanisms  only  for  the  Steel 
Forming  &  Finishing  subcategory; 
permits/control  mechanisms  for  other 
subcategories  may  be  concentration- 
based.  EPA  is  encouraging  permit 
writers  and  control  authorities  to  issue 
mass-based  permits  and  control 
mechanisms,  however,  where 
appropriate"and  feasible.  The  analysis  of 
permitting  costs  assumes  for  costing 
purposes  that  one-third  of  the  new  or 
reissued  permits/control  mechanisms  in 
subcategories  other  than  Steel  Forming 
&  Finishing  will  be  mass-based. 


EPA  expects  that  these  increases  in 
costs  will  be  partially  offset  by 
reductions  in  govemment 
administrative  costs  for  facilities  that 
are  already  permitted  imder  local  limits 
and  that  will  be  repermitted  imder  this 
rule.  The  proposed  technical  guidance 
provided  by  EPA  as  a  part  of  diis 
rulemaking  may  reduce  the  research 
required  by  permit  writers/control 
authorities  in  developing  permits  and 
control  mechanisms  based  on  Best 
Professional  Judgement  (BPJ)  for 
industrial  dischargers  not  previously 
covered  by  a  categorical  standard  or  a 
water  quality  standard.  Further,  the 
establishment  of  discharge  standards 
may  reduce  the  frequency  of  evidentiary 
hearings.  The  promulgation  of 
limitations  may  also  enable  EPA  and  the 
authorized  States  to  cover  more 
facilities  under  general  permits.  EPA 
did  not  estimate  these  cost  savings  to 
permitting  authorities  that  may  result 
from  the  rule. 

E.  Community  Level  Impacts 

EPA  considered  the  potential  impacts 
of  changes  in  employment  due  to  the 
proposed  rule  on  the  communities 
where  MP&M  facilities  are  located. 
Changes  in  employment  due  to  the  rule 
include  both  job  losses  that  occur  when 
facilities  close  and  job  gains  associated 
with  facilities'  compliance  activities. 
EPA  estimated  that  a  total  of  5,916  jobs 
would  be  lost  at  the  199  facilities 
projected  to  close  luider  the  proposed 
mle.  At  the  same  time,  EPA  estimated 
that  manufactiuing  and  installing 
compliance  equipment  would  lead  to 
4,488  full-time  equivalent  (FTE) 
positions,  and  that  operating  and 
maintaining  compliance  systems  would 
result  in  another  286  FTEs  per  year. 
Over  a  15  year  analysis  period,  the  net 
effect  of  job  gains  and  losses  caused  by 
the  rule  is  an  increase  of  2,575  FTE- 
years  or  an  average  of  172  FTEs  per 
year.  This  estimate  assiunes  that 
workers  that  lose  their  job  are 
imemployed  for  an  average  of  one  year, 
and  that  compliance  investments  and 
closures  occiu  evenly  over  the  first  three 
years  after  promulgation.  This  estimate 
of  employment  impacts  is  likely  to 
understate  the  net  increase,  because  it 
ignores  the  fact  that  some  production 
and  employment  lost  at  closing  plants  is 
likely  to  result  in  increased  production 
and  employment  at  other  MP&M 
facilities.  (EPA's  analysis  of 
employment  impacts  is  discussed  in 
more  detail  in  Section  XVI-H.4  below 
and  in  Chapter  6  of  the  EEBA.) 

Given  the  projected  overall  increase 
in  employment  due  to  the  proposed 
mle,  EPA  does  not  expect  the  rule  to 
have  significant  impacts  at  the 


community  level.  It  is  not  possible  to 
predict  precisely  where  the  job  gains 
and  losses  will  occur.  However, 
facilities  that  are  projected  to  close  due 
to  the  rule  have  employment  ranging 
from  2  to  205  FTEs.  MP&M  facilities 
tend  to  be  located  in  industrialized 
urban  areas,  and  closures  of  this  size  are 
not  likely  to  have  a  major  impact  on  a 
local  economy. 

F.  Foreign  Trade  Impacts 

U.S.  MP&M  producers  as  a  group 
exported  products  vdth  a  value  of 
$380.3  billion  in  1999.  Imports  to  the 
U.S.  of  the  same  products  in  1999 
totaled  $539.1  billion,  resulting  in  an 
overall  net  MP&M  conunodity  trade 
deficit  of  $153.8  billion.  Some  MP&M 
sectors  contribute  to  a  positive 
commodity  trade  balance  (e.g.  aircraft, 
with  a  $37.0  billion  positive  balance  in 
1999).  In  other  sectors,  substantially 
more  products  are  imported  than 
exported  [e.g.  motor  vehicles,  with  a  net 
negative  balance  of  $96.8  billion.) 
Exports  and  imports  by  MP&M  sector 
are  discussed  in  Chapter  3  of  the  EEBA. 

The  proposed  rule  will  have  an 
impact  on  the  balance  of  trade  in  MP&M 
products  to  the  extent  that  prices  for 
MP&M  products  increase  and  MP&M 
facilities  reduce  production.  Imports 
may  increase  if  domestic  customers 
switch  from  domestic  suppliers  to 
foreign  suppliers  of  MP&M  products, 
and  exports  may  decrease  if  foreign 
customers  switch  from  purchasing  U.S. 
exports  to  other  suppUers.  On  the  other 
hand,  business  lost  by  the  regulated 
MP&M  facilities  due  to  their  increased 
costs  may  be  captured  by  other  domestic 
producers. 

Section  XVI.B  of  this  preamble  and 
Chapter  5  of  the  EEBA  describe  EPA's 
analysis  of  changes  in  output  that  are 
expected  to  result  from  the  proposed 
rule.  EPA  assessed  the  impact  of  these 
market-level  changes  on  the  U.S. 
balance  of  trade  using  information 
provided  by  the  industrial  general 
surveys  on  the  soiux:e  of  competition  in 
domestic  and  foreign  markets.  This 
analysis  allocates  the  value  of  changes 
in  output  for  each  facility  that  is 
projected  to  close  due  to  the  rule  to 
exports,  imports  or  domestic  sales, 
based  on  the  predominant  source  of 
competition  in  each  market  reported  in 
the  sm^eys. 

Table  XVI-14  shows  the  results  of  this 
analysis.  The  table  compares  the 
projected  changes  in  exports,  imports 
and  balance  of  trade  (expressed  in 
$1999)  to  baseline  1999  values  for  both 
the  MP&M  industries  and  for  the  U.S. 
balance  of  trade  in  commodities  as  a 
whole.  The  projected  changes  in  trade 
under  the  proposed  rule  have  a  very 
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small  impact  on  the  balance  of  trade 
The  total  U.S.  balance  of  trade  in 


commodities  would  decline  by  less  than     the  MP&M  industries  would  decline  by 
0.01  percent  and  the  balance  of  trade  in      0.01  percent. 

Table  xvi-1  4.— Proposed  Rule  Impacts  on  Foreign  Trade 

[MHIion  $1999] 


1999  value  of 
exports 


1999  value  of 
Imports 


Balance  of 
Trade 


Baseline 


U.S.  Commodity  Trade 

MP&M  IrxJustries • 

Post-Compliano* 

Change  Due  to  ttie  Proposed  Rule 

Percent  Ct«nge  In  US  Commodity  Trade  Balance  

Percent  Change  in  MP&M  Industries  Trade  Balance  

Sburoe:  U.S.  Census  and  U.S.  Environmental  Protection  Agertcy 


695,797 
380,305 


1,024,618 
534.141 


(328,821) 
(153.836) 


0 
0% 
0% 

21.1 
<0.01% 
<0.01% 

(21.1) 

<0.01% 

0.01% 

G.  Impacts  on  New  Facilities 

EPA  assessed  the  impacts  of  the 
proposed  rule  on  new  fecilities  based  on 
the  characteristics  of  a  model  facility  in 
each  subcategory  and  (in  some  cases) 
discharge  category  (direct  and  indirect). 
Engineering  estimates  of  compliance 
costs  for  Option  2/6/10  and  Option  4/8 
for  a  representative  facility  reflect  the 
typical  flow  size  and  other  technical 
diaracteristics  of  facilities  in  each 
category.  (See  the  Technical 
Development  Docmnent.)  Table  XVI-1 5 
lists  the  compliance  costs  and  flow  size 
for  a  representative  model  facility  in 
each  category,  along  with  the  regulatory 
option  considered  for  each  subcategory. 

In  absence  of  the  MP&M  nUe.  new 
sources  in  the  Metal  Finishing  Job  Shop 
and  Printed  Wiring  Board  subcategories 
would  comply  with  40  CFR  part  433 
new  source  requirements,  and  Steel 
Forming  &  Finishing  new  sources  would 


comply  with  40  CFR  part  420  new 
soiutie  requirements.  Therefore,  the 
analysis  considers  only  the  incremental 
costs  of  proposed  MP&M  new  source 
requirements  beyond  those  baseline 
requirements. 

EPA  estimated  facility  revenues  for 
the  model  facilities  based  on  the 
revenues  reported  for  existing  facilities 
in  the  Section  308  surveys.  The  analysis 
excludes  facilities  that  are  projected  to 
close  or  to  experience  moderate 
economic  impacts  in  the  baseline,  since 
the  economic  characteristics  of  these 
financially-weak  facilities  are  unUkely 
to  be  representative  of  new  facilities. 
EPA  sorted  the  existing  financially- 
sound  facilities  in  each  subcategory/ 
discharge  status  by  flow  size,  and 
identified  facilities  in  each  quartile 
based  on  flow  size.  The  Agency  then 
identified  the  flow  size  quartile  that  the 
hypothetical  facility  would  fall  into. 
Finally,  EPA  calculated  the  average 

Table  XVI-15.— New  Source  Impacts 


revenue  for  the  existing  facilities  in  that 
same  flow  size  quartile,  and  assumed 
that  the  hypothetical  new  facility  would 
have  revenues  equal  to  that  average. 
Table  XVI-15  shows  the  facility  revenue 
estimated  for  each  model  facility. 

EPA  calculated  compliance  costs  as  a 
percentage  of  post-compliance  revenues 
as  a  measure  of  impacts.  The  projected 
revenues  include  estimated  prices 
increases  due  to  the  rule.  The  analysis 
assiunes  that  new  sources  would  benefit 
from  the  small  price  increases  resulting 
bom  the  proposed  rule  for  existing 
sources,  and  applies  the  same 
percentage  price  increase  to  calculate 
post-regulation  revenues  for  the  new 
somt:es.  Table  XVI-15  shows  before-tax 
aimual  compliance  costs  as  a  percent  of 
facility  post-regulation  revenues. 

Finally,  Table  XVI-15  presents  the 
cost-to-revenue  percentage  estimated  for 
new  facilities  in  each  subcategory. 


Subcategory 


General  Metals 

General  Metals 

Metal  Fincshing  Job  Shops  . 
Metal  Finistiing  Job  Stiops  . 
Noo-Chromiixn  Anodizing  .. 

Oily  Wastes  

Oily  Wastes 

Printed  Wiring  Board 

Printed  Wiring  Board  

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock 

Steel  Forming  &  Finishing  .. 
Steel  Forming  &  Finishing  .. 


Discharge  status 


D 
I 

D 

l&D 

l&O 

I 

0 


Existing  source 
optioris  proposed 


2 
2 

2 
2 
2 
6 
6 
2 
2 
10 
10 
2 
2 


New  source  op- 
tions considered* 


Annualized  com- 
pliance costs" 
($1999) 


$393,220 

167,342 

65.369 

70.735 

97.106 

355,874 

37,815 

70.563 

160.184 

184.261 

220.492 

114.851 

46.945 


Facility  Revenue ' 
(SI  999) 


$417,071,318 

398,818.659 

1,428,443 

5.069.823 

24,201.166 

474.228,616 

116,772.943 

35.930.097 

1.029.783.596 

n.a. 

192,018,827 

69.640,244 

32.759,295 


New  Source  ACC 
as  %  of  Revenue 


0.09 
0.04 
4.64 
1.41 
0.40 

o.oe 

0.03 
0.20 
0.02 
.aa. 
0.11 
0.17 
0.14 


Hole:  Technology  Options  1  through  10  are  described  In  Section  VIII.A  of  tt>e  preamble. 

■EPA  is  not  proposino  ttie  new  source  optioo  considered  in  ttiis  analysis  tor  the  Non-Chromium  Anodizing.  Oily  Wastes.  Railroad  Line  Maintenance,  and  Ship- 
building Dry  Dock  subcategories  See  Section  XIII  for  a  discussion  on  new  source  options  selection. 

"  Incremental  to  baseline  new  source  requirements  (found  in  40  CFR  433  and  420,  as  applicable)  for  Metal  Finishing  Job  Shop,  Printed  Wiring  Board  and  Steel 
Forming  &  Finishing  new  sources 

'  Equal  to  the  average  revenues  of  existing  facilities  m  the  same  quartile  based  on  ttow  size  of  the  new  source  model  facility,  excluding  existing  facilities  that  close 
or  experience  moderate  impacts  in  the  baseline  Assumes  the  same  percentage  pnce  increases  for  new  as  for  existing  sources  under  the  proposed  option. 

•'includes  existing  facilities  in  all  fk>w  categories  that  continue  operating  post-compliance 
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New  soiut^s  in  all  but  the  Metal 
Finishing  Job  Shop  direct  discharger 
subcategory  incur  costs  that  are  below 
one  percent  of  post-regulation  revenues. 
Cost  increases  of  this  magnitude  are 
unlikely  to  place  new  facilities  at  a 
competitive  disadvantage  relative  to 
existing  sources.  Moreover,  costs  as  a 
percentage  of  revenues  are  generally 
comparable  for  new  sources  and 
existing  sources  with  which  they  will 
compete. 

Railroad  line  maintenance  facilities 
do  not  have  revenue  Reported  at  the 
facility  level,  and  it  is  therefore  not 
possible  to  compare  costs  as  a  percent 
of  facility  revenue  for  new  and  existing 
facilities  in  this  subcategory.  The 
representative  new  source  railroad  line 
maintenance  facility  would  incur 
annualized  costs  ($184,261)  that  are 
somewhat  higher  than  those  inciured  by 
existing  facilities  in  this  subcategory 
(which  range  from  zero  to  $122,042.) 

See  Section  XIII  for  a  discussion  of 
new  soiirce  options  selection.  EPA  notes 
that  it  did  not  select  the  "New  Source 
Option  Considered"  in  Table  XVI-15, 
above,  for  the  Non-Chromium 
Anodizing,  Oily  Wastes,  Railroad  Line 
Maintenance,  and  Shipbuilding  Dry 
Dock  subcategories,  but  rather  selected 
a  lower  cost  option  for  new  sources. 

H.  Social  Costs 

1.  Components  of  Social  Costs 

The  social  costs  of  regulatory  actions 
are  the  opportiinity  costs  to  society  of 
emplojring  scarce  resources  in  pollution, 
control  activity.  The  largest  component 
of  economic  costs  to  society  is  the  cost 
incurred  by  MP&M  facilities  for  the 
labor,  equipment,  material,  and  other 
economic  resources  needed  to  comply 
with  the  proposed  rule. 

The  social  costs  associated  with  the 
proposed  MP&M  regulation  differ  from 
the  compliance  costs  estimated  to  assess 
impacts  on  the  regulated  facilities  and 
firms,  because  of  different  treatment  of 
taxes.  Social  costs  include  compliance 
costs  that  are  considered  on  a  before-tax 
basis.  Privately-owned  facilities  are  able 
to  deduct  the  costs  of  compliance  as 
business  expenses,  reduce  their  tax 
liability  for  a  given  level  of  revenue,  and 
thereby  share  the  burden  of  the  costs 
with  other  taxpayers.  The  biu-den  is 
shared  with  other  taxpayers  because  the 
Federal  government  loses  the  money 
saved  by  industry  through  tax  shields. 
The  cost  to  society  includes  the  costs 
borne  by  industry,  as  well  as  the  cost 
home  by  the  Federal  government 
through  lost  tax  revenues.  The  cost  to 
society,  therefore,  is  higher  than  the  cost 
to  industry.  The  annualized  lost  Federal 
tax  revenues  can  be  calculated  as  the 


difference' between  the  annualized  cost 
before  and  after  tax  shields. 

Social  costs  also  include  lost 
producers'  and  consiuners'  siuplus  that 
result  when  the  quantity  of  goods  and 
services  produced  decreases  as  a  result 
of  the  rule.  Lost  producers'  surplus  is 
measured  as  the  difference  between 
revenues  earned  and  the  cost  of 
production  for  the  lost  production.  Lost 
consumers'  siuplus  is  the  difference 
between  the  price  paid  by  consiuners  for 
the  lost  production  and  the  maximiun 
amount  they  would  have  been  vdlling  to 
pay  for  those  goods  and  services. 
Calculating  lost  producers'  and 
consumers'  siuplus  accurately  requires 
knowledge  of  the  characteristics  of 
market  supply  and  demand  for  each 
affected  industry.  EPA  instead 
calculated  an  upper-bound  estimate  of 
social  compliance  costs  using  the 
simplifying  assumption  that  all  facilities 
continue  operating  in  compliance  with 
the  rule,  and  pay  the  associated 
compliance  costs  {i.e..  assiuning  that 
there  are  no  regulation-related  closures.) 
This  provides  an  upper-bound  estimate 
of  social  costs  because,  for  facilities 
predicted  to  close,  continuing  to  operate 
and  incurring  compliance  costs  is  more 
costiy  than  closing  the  facility  with  the 
lost  producers'  and  consumers'  surplus 
associated  with  the  closure. 

In  addition  to  the  resource  costs  to 
society  associated  with  compliance,  the 
estimated  social  cost  includes  two  other 
cost  elements:  the  cost  to  local 
governments  of  implementing  the  rule 
and  the  costs  associated  with 
unemployment  that  may  result  from  the 
proposed  regulation.  The  government 
administration  costs  include  the  costs  to 
POTWs  of  permitting  and  compliance 
monitoring  and  enforcement  activities. 
The  imemployment-related  costs 
include  the  cost  of  administering 
unemployment  programs  for  workers 
who  would  lose  employment,  and  an 
estimate  of  the  amount  that  workers 
would  be  willing  to  pay  to  avoid 
involimtary  imemployment. 

2.  Resource  Cost  of  Compliance 

The  resource  costs  of  compliance  are 
the  value  of  society's  productive 
resources — including  labor,  equipment, 
and  materials— expended  to  achieve  the 
reductions  in  effluent  discharges 
required  by  the  proposed  rule.  The 
social  costs  of  these  resources  are  higher 
than  the  costs  inciured  by  facilities 
because  facilities  are  able  to  deduct  the 
costs  from  their  taxable  income.  The 
costs  to  society,  however,  are  the  full 
value  of  the  resources  used,  whether 
they  are  paid  for  by  the  regulated 
facilities  or  by  all  taxpayers  in  the  form 
of  lost  tax  revenues.  EPA  calcidated 


costs  at  a  7  percent  rate.  EPA  included 
facilities  predicted  to  close  due  to  the 
nde  when  calculating  social  costs. 

The  estimated  after-tax  private 
compliance  costs  incurred  by  facilities, 
excluding  costs  for  facilities  that  close, 
are  $1.3  billion.  The  estimated  social 
value  of  these  compliance  costs, 
calculated  before-tax  assuming  no 
regidatory  closiues,  is  $2.0  billion.  This 
represents  the  value  to  society  of  the 
resources  that  would  be  used  to  comply 
with  the  proposed  rule  if  all  facilities 
continued  to  operate  rather  than  some 
closing  due  to  the  rule.  This  estimate 
represents  an  upper-boimd  social  value 
of  the  compliance  resources  associated 
with  the  proposed  rule. 

3.  Ck)st  of  Administering  the  Proposed 
Regulation 

EPA  estimated  the  cost  to 
governments  of  administering  the 
proposed  regulation,  ir eluding  the  use 
of  labor  and  material  res oiut;es  to  write 
permits/control  mechanisms  under  the 
regulation  and  to  conduct  compliance 
monitoring  and  enforcement  activities. 

EPA  does  not  expect  increases  in 
administrative  costs  for  facilities  that 
discharge  their  wastewater  directiy  to 
surface  water,  because  the  National 
Pollution  Discharge  Elimination  System 
(NPDES)  permit  program  requires  that 
these  facilities  hold  permits.  POTWs 
will  incur  additional  permitting  costs 
for  indirect  dischargers  that  do  not 
already  have  a  control  mechanism  {e.g.. 
permit)  prior  to  implementation  of  the 
proposed  rule. 

Information  on  the  baseline  number  of 
indirect  dischargers  with  control 
mechanisms  comes  from  the  industrial 
detailed  facility  surveys,  which  reported 
the  baseline  permit  status  of  each 
MP&M  facility.  (See  Section  V.B  for  a 
description  of  EPA  s  survey 
questionnaires.)  EPA  estimated  costs 
and  impacts  for  these  facilities.  Results 
of  the  impact  analysis  indicate  that  of 
the  58,922  MP&M  facilities  continuing 
to  operate  in  the  baseline  (including  64 
avoided  baseline  closures),  199  facilities 
are  expected  to  close  rather  than  comply 
with  the  regulation.  Another  49,147  are 
excluded  or  fall  below  the  proposed  low 
flow  cut-offs.  Of  the  9,577  facilities  that 
are  expected  to  continue  operating  and 
comply  with  the  regulation,  4,633 
facilities  are  direct  dischargers  and 
4,944  are  indirect  dischargers.  EPA 
estimates  that  4,296  of  the  indirect 
dischargers  already  have  permits  or 
other  control  mechanisms  (629  with 
concentration-based  permits  and  3,667 
with  mass-based  permits)  and  that  648 
indirect  discharging  facilities  will  be 
required  to  get  a  permit/control 
mechanism  for  the  first  time. 
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EPA  conducted  the  POTW  survey  of 
150  POTWs  to  support  analysis  of  the 
administrative  burdens  imposed  by  the 
proposed  rule  on  POTWs  that  receive 
discharges  from  MP&M  facilities.  The 
questionnaire  requested  detailed 
information  on  the  costs  of  various 
activities  per  facility  permitted, 
including  estimated  hours  required  to- 
develop  and  issue  permits/control 
mechanisms,  provide  technical 
guidance,  inspect  facilities,  conduct 
sampling,  review  compliance  reports, 
take  enforcement  actions,  and  repermit 
facilities.  The  siuvey  requested  this 
information  for  facilities  of  different 
sizes  (based  on  flow).  In  addition,  the 
survey  requested  information  on  the 
frequency  with  which  specific 
administrative  activities  are  required  for 
activities  that  are  not  required  for  every 
permitted  facility  (such  as  conducting  a 
public  hearing).  EPA  used  the  POTW 
survey  responses  to  estimate  a  range  of 
permitting  labor  hour  burdens  and  costs 


per  MPStM  facility  permitted,  with 
separate  estimates  for  concentration- 
and  mass-based  permits/control 
mechanisms.  This  analysis  is  presented 
in  Appendix  C  of  the  EEBA. 

Estimated  annualized  POTW 
administrative  costs  for  each  facility 
issued  a  new  concentration-based 
control  mechanism  range  from  $236  to 
$1,890,  and  from  $240  to  $1,924  for 
each  facility  issued  a  new  mass-based 
control  mechanism,  with  the  range 
depending  on  the  complexity  of  the 
facility  being  permitted.  EPA  applied 
these  costs  per  facility  to  the  estimated 
number  of  facilities  requiring  new 
control  mechanisms  or  conversion  of  a 
concentration-based  to  a  mass-based 
control  mechanism  each  year,  to 
estimate  the  total  administrative  cost  to 
permitting  authorities.  {See  Section 
XXI.B  for  a  discussion  on 
implementation  of  the  MP&M 
limitations  and  standards.) 

EPA  is  requiring  mass-based  permits/ 
control  mechanisms  only  for  the  Steel 


Forming  and  Finishing  subcategory.  For 
other  subcategories,  permit  writers  and 
control  authorities  can  determine  what 
type  of  permit/control  mechanism  to 
issue.  EPA  is  encouraging  POTWs  to 
institute  mass-based  limits  where 
possible,  however.  [See  Section  XXII.B.) 
For  purposes  of  estimating  costs,  EPA 
assumed  that  all  Steel  Forming  and 
Finishing  and  one-third  of  the  permits/ 
control  mechanisms  issued  in  other 
subcategories  will  be  mass-based. 

Table  XVI-16  summarizes  the 
estimated  range  of  administrative  costs 
that  will  be  incurred  by  POTWs  under 
the  proposed  rule.  The  estimates  reflect 
the  low  and  high  estimates  of  permitting 
cost  per  facility,  and  take  acco'jnt  of  the 
need  to  repermit  indirect  dischargers 
with  existing  control  mechanisms  (e.g., 
permits)  within  the  three  year 
compliance  period  rather  \han  on  the 
normal  five-year  permitting  schedule. 
These  estimates  are  described  in  detail 
in  Chapter  7  of  the  EEBA. 


Table  XVI-16.— POTW  Administrative  Costs:  Proposed  Rule  • 


Number  of  facilities  permitted: 

Converted  from  existing  concentration-based  to  mass-based 

Issued  new  c»ncentration-t)ased  permit  

Issued  new  mass-t>ased  permit  

Repemiitted  1-2  years  earlier ••• 

Number  of  closing  facilities  witti  existing  permits  not  requiring  repermitting  urKier  tt>e  proposed  rule  

Total  POTW  Administrative  Costs  (net  present  value  of  incremental  costs  over  15  years)  (million  $1999) 
Total  POTW  Administrative  Costs  (annualized  over  15  years  ©  7%  (million  $1999) 


•223 
•432 
•216 

4,073 

143 

$1.407-$8.311 

$0.115-$0.912 


•Assumes  ttiat  permitting  authorities  will  chose  to  issue  mass-based  control  mechanisms  (e.g.,  permits)  to  ^/j  of  the  facilities  requiring  new 
permits,  and  Va  of  the  facilities  with  existing  concentration-based  pemiits,  other  than  Steel  Forming  &  Finishing.  Mass-based  pemiits  are  as- 
sumed for  all  20  Steel  Forming  &  Finishing  facilities  that  currently  have  a  concentration-based  pemiit. 


Total  estimated  government 
administration  costs  therefore  range 
from  $0.1  to  $0.9  million  ($1999) 
annually.  EPA  expects  that  this  increase 
in  costs  will  be  partially  offset  by 
reductions  in  government 
administrative  costs  for  facilities  that 
are  already  permitted  under  local  limits 
and  that  will  be  repermitted  imder  this 
rule.  The  technical  guidance  provided 
by  EPA  as  a  part  of  this  rulemaking  may 
reduce  the  research  required  by  permit 
writers  and  control  authorities  in 
developing  Best  Professional  Judgement 
(BPJ)  permits/control  mechanisms  for 
industrial  dischargers  not  previously 
covered  by  a  categorical  standard  or  a 
water  quality  standard.  Further,  the 
establishment  of  discharge  standards 
may  reduce  the  frequency  of  evidentiary 
hearings.  The  promulgation  of 
limitations  may  also  enable  EPA  and  the 
authorized  States  to  cover  more 
facilities  luider  general  permits.  EPA 
did  not  estimate  these  cost  savings  to 
permitting  authorities  that  may  result 
from  the  rule. 


4.  Social  Cost  of  Unemplojmient 

The  loss  of  jobs  associated  with 
facility  closures  represent  a  social  cost 
of  the  proposed  rule.  The  social  cost  of 
unemployment  includes  two 
components:  the  losses  suffered  by  the 
workers  that  experience  involuntary 
loss  of  employment,  and  the  cost  to  the 
government  of  administering  the 
unemployment  compensation  program 
for  these  workers. 

EPA  calculated  the  first  cost  of  worker 
dislocation  based  on  an  estimate  of  the 
value  that  workers  would  pay  to  avoid 
an  involuntary  job  loss.  The  estimate  of 
the  amount  that  workers  would  pay  to 
avoid  job  losses  was  derived  from 
hedonic  studies  of  the  compensation 
premiiun  required  by  workers  to  accept 
jobs  with  a  higher  probability  of 
unemployment.  This  framework  has 
been  used  in  the  past  to  impute  a  trade- 
off between  wages  and  job  seciirity 
(Topel,  1984;  Adams,  1985).  This 
estimate  approximates  a  one-time 
willingness-to-pay  to  avoid  an 
involuntary  episode  of  unemployment 


and  reflects  all  monetary  and  non- 
monetary impacts  of  involuntfuy 
unemployment  incurred  by  the  worker. 
It  does  not  include  any  offsets  to  the 
cost  of  unemployment  such  as 
unemployment  compensation  or  the 
value  of  increased  leisure  time.  EPA 
estimates  that  workers  would  be  willing 
to  pay  between  $90,840  and  $119,900 
($1999)  to  avoid  a  case  of  involuntary 
employment.  Annualized  over  15  years 
at  a  discoxmt  rate  of  7  percent,  this 
willingness  to  pay  is  between  $9,974 
and  $13,164  per  lost  job.  The  cost 
associated  with  a  projected  loss  of  5,916 
jobs  due  to  facility  closures  under  the 
proposed  rule  therefore  has  an 
estimated  annual  social  cost  of  $59.0 
million  and  $77.9  million. 

Unemployment  as  the  result  of 
regulation  adso  imposes  costs  on  society 
through  the  additional  administrative 
burdens  placed  on  the  imemployment 
system.  The  cost  of  unemployment 
benefits  themselves  is  not  a  social  cost 
but  instead  a  transfer  payment  within 
society  from  taxpayers  to  imemployed 
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workers.  Administrative  costs  include 
the  cost  of  processing  unemployment 
claims,  retraining  workers,  and  placing 
workers  in  new  jobs.  Data  obtained  from 
the  Interstate  Conference  of 
Employment  Security  Agencies 
indicated  that  the  cost  of  administering 
an  initial  imemployment  claim  over  the 
period  averaged  $119  ($1999).  This  cost 
includes  total  Federal  and  State  funding 
for  administering  unemployment  benefit 
programs  but  excludes  the  value  of 
benefits.  Based  on  these  data,  EPA 
assumed  that  the  cost  of  administering 
imemployment  programs  for  job  losses 
caused  by  the  MP&M  regulation  would 
amount  to  approximately  $120  per  job 


loss.  Multiplying  this  figure  by 
estimated  loss  of  5,916  jobs  due  to 
facility  closures  under  the  proposed 
regulation  yields  an  additional  $709,920 
in  social  costs.  EPA  annualized  this 
value  over  the  15-year  analysis  period  at 
the  3  percent  social  discount  rate  to 
yield  an  annual  cost  of  $77,945  ($1999). 
This  estimate  of  social  costs  does  not 
take  into  account  the  increased 
production  and  employment  at  MP&M 
facilities  that  continue  to  operate  under 
the  proposed  rule.  These  facilities  are 
likely  to  gain  business  when  some 
facilities  close  due  to  the  rule.  In 
addition,  the  analysis  does  not  reflect 
the  jobs  created  by  facilities'  actions  to 


comply  with  the  rule.  The  net  effect  of 
job  losses  due  to  facility  closures  and 
job  gains  associated  with  compliance 
activities  is  an  increase  of  2,575  FTE- 
years  over  15  years.  This  estimate 
assumes  that  displaced  workers  remain 
unemployed  for  one  year  on  average, 
and  that  all  layoffs  and  compliance 
related  investments  occur  over  the  first 
three  years  after  promulgation.  Table 
XVI-1 7  shows  the  timing  of  projected 
employment  impacts,  and  the  net  effect 
on  emplo)^ment  over  15  years.  (EPA's 
estimates  of  the  employment  effects  of 
the  proposed  rule  are  presented  in 
Chapter  6  of  the  EEBA.) 


Table  XVI-1 7. 


Estimated  Direct  Net  Impacts  on  Employment  Over  15  Years,  Proposed  Rule 

[Number  of  FTEs  per  year  and  total  FTE-yearsJ 


Year 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
IS 


Total  FTE-years  over  1 5  years 


One-time  man- 
ufacturing arxj 
installation  • 


1.496 
1,496 
1,496 


4,488 


Annual  O&M  ■ 


Closures  i" 


95 
190 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 


4,003 


■  Assumes  that  one-third  of  facilities  come  into  compliance  in  each  of  3  years. 

"Assumes  that  one-third  of  the  facilities  projected  to  close  do  so  in  each  of  the  first  3  years. 


1,972 
1,972 
1,972 


5.916 


Net  ctiange  in 
employment 


(381) 
(286) 
(190) 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 
286 


2,575 


EPA  calculated  a  range  of  social  costs 
of  changes  in  employment  under  the 
proposed  rule,  with  the  lower  bound 
reflecting  no  net  loss  of  employment 
and  the  upper  bound  considering  only 
the  5,916  job  losses  resulting  from 
closures.  The  social  costs  associated 
with  imemployment  were  therefore 
estimated  to  range  from  zero  to  $78.0 
million,  including  an  upper-bound 
$77.9  million  in  worker's  willingness  to 
pay  to  avoid  involuntary  unemployment 
and  less  than  $0.1  million  in  the 
additional  costs  of  administering 


unemployment  benefits.  The  estimated 
upper-bound  employment-related  social 
cost  is  likely  to  be  substantially 
overstated,  since  it  does  not  consider 
the  social  value  of  net  increases  in 
employment  due  to  compliance 
activities  and  the  increases  in 
production  that  may  occur  at  MP&M 
facilities  that  continue  to  operate  post- 
compliance. 

5.  Total  Social  Costs 

Summing  across  all  social  costs 
results  in  a  total  social  cost  estimate  of 


$2.0  to  $2.1  billion  annually  ($1999),  as 
shown  in  Table  XVI-18.  This  estimate 
represent?  an  upper  bound  value  of 
social  costs,  since  it  assumes  that  all 
facilities  remain  open  and  incur 
compliance  costs  rather  than  closing  in 
some  cases.  This  assumption  is  made 
only  to  calculate  the  resource  value  of 
compliance  expenditures;  closures  are 
considered  in  calculating  the  social  cost 
of  unemployment. 


Table  XVI-18.— Annual  Social  Costs  of  the  Proposed  Rule 

[Million  $1999.  annualized  @  7%] 


Social  cost  category 


Resource  Value  of  Compliance  Costs  (before-tax) 

Government  Administrative  Costs 

Social  Costs  of  Unemployment  ., 


Lower  bound 
estimate 


Upper  bound 
estimate 


$2,033.7 


$0.1 
0 


$0.9 
$78.0 
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Table  XVI-1  8.— Annual  Social  Costs  of  the  Proposed  Rule— Continued 

[Million  $1999.  annualized  @  7%] 


Total  Social  Costs 


Social  cost  category 


Lower  bound 
estimate 


$2,033.8 


Upper  bound 
estimate 


$2,122.6 


XVn.  Cost-Efifectiveness  Analysis 

A.  Methodology 

EPA  performed  a  cost-effectiveness 
analysis  of  the  alternative  regulatory 
options  for  indirect  dischargers  (PSES) 
and  direct  dischargers  (BAT).  Cost- 
effectiveness  analysis  is  used  in  the 
development  of  effluent  limitations 
guidelines  to  evaluate  the  relative 
efficiency  of  alternative  regulatory 
options  in  removing  toxic  pollutants 
firom  the  effluent  discharges  to  the 
nation's  waters. 

The  cost-effectiveness  of  a  regulatory 
option  is  defined  as  the  incremental 
annual  cost  (in  1981  constant  dollars) 
per  incremental  toxic-weighted 
pollutant  removals  for  that  option.  This 
definition  includes  the  following 
concepts: 

•  Toxic-weighted  removals. 
Pollutants  differ  in  their  toxicity. 
Therefore,  the  estimated  reductions  in 
pollution  discharges,  or  pollutant 
removals,  are  adjiisted  for  toxicity  by 
multiplying  the  estimated  removal 
quantity  for  each  pollutant  by  a 
normalizing  toxic  weight  (Toxic 
Weighting  Factors).  The  toxic  weight  for 
each  pollutant  measiu«s  its  toxicity 
relative  to  copper,  with  more  toxic 
pollutants  having  higher  toxic  weights. 
The  use  of  toxic  weights  allows  the 
removals  of  different  pollutants  to  be 
expressed  on  a  constant  toxicity  basis  as 
toxic  poimd-equivalents  (Ib-eq).  The 
removal  quantities  for  the  different 
pollutants  may  then  be  siunmed  to  yield 
an  aggregate  measure  of  the  reduction  in 
toxicity-normalized  pollutant  discharges 


that  is  achieved  by  a  regulatory  option. 
The  cost-effectiveness  analysis  does  not 
address  the  removal  of  conventional 
pollutants  (oil  and  grease,  biochemical 
oxygen  demand,  and  total  suspended 
solids),  nor  does  it  address  the  removal 
of  bulk  parameters,  such  as  COD. 

•  Annual  costs.  The  costs  used  in  the 
cost-effectiveness  analysis  are  the 
estimated  annualized  before-tax  costs  to 
comply  with  the  alternative  regulatory 
options.  The  cost  to  facilities  to  remove 
these  pollutants  will  be  less  because  the 
costs  are  tax  deductible.  The  annual 
costs  include  the  annual  expenses  for 
operating  and  maintaining  compliance 
equipment,  meeting  monitoring 
requirements,  and  some  pollution 
prevention  activities.  Annualized 
components  include  capital  ouUays  for 
treatment  systems. 

•  Incremental  calculations.  The 
incremental  values  are  the  changes  in 
total  annual  compliance  costs  and 
changes  in  removals  from  the  next  less 
stringent  option,  or  from  the  baseline  if 
there  is  no  less  stringent  option,  where 
regulatory  options  are  ranked  by 
increasing  levels  of  toxic-weighted 
removals.  The  residting  cost- 
effectiveness  values  for  a  given  option 
are  therefore  expressed  relative  to 
another  option  or,  for  the  least  stringent 
option  considered,  relative  to  the 
baseline. 

The  result  of  the  cost-effectiveness 
calcidation  represents  the  unit  cost  of 
removing  the  next  pound-equivalent  of 
pollutants  and  is  expressed  in  constant 
1981  dollars  per  toxic  pound-equivalent 


removed  ($/lb-eq)  to  allow  comparisons 
with  other  options  being  considered. 
Although  not  required  by  the  Clean 
Water  Act,  cost-effectiveness  analysis  is 
a  useful  tool  for  evaluating  regulatory 
options  that  address  toxic  pollutants. 

EPA  performed  the  cost-effectiveness 
analysis  for  the  MP&M  regulation 
separately  for  indirect  dischargers 
(subject  to  PSES)  and  direct  dischargers 
(subject  to  BAT).  The  following  sections 
summarize  the  results  for  the  two 
classes  of  facilities.  EPA  notes  that  for 
all  subcategories,  it  is  proposing  options 
only  BPT  or  is  setting  BAT  equal  to 
BPT.  as  there  is  no  additional 
technology  used  at  BAT.  The  Agency 
does  not  use  C-E  analysis  to  assess 
options  for  BPT.  Therefore,  the  C-E 
analysis  for  direct  dischargers  is 
presented  only  for  informational 
purposes.  See  Section  IX  for  a 
discussion  of  BPT  cost-reasonableness. 

B.  Cost-Effectiveness  Analysis  for 
Indirect  Dischargers 

Table  XVD-l  summarizes  the  cost- 
effectiveness  analysis  for  the  PSES 
regulatory  options  applicable  to  indirect 
dischargers.  Annual  compliance  costs 
are  shown  in  1999  dollars  and  also  in 
1981  dollars.  The  regulatory  options  are 
listed  in  order  of  increasing  stringency 
on  the  basis  of  the  estimated  toxic- 
weighted  pollutant  removals.  Estimates 
of  costs  and  pollutant  removals  do  not 
include  facilities  that  close  in  the 
baseline.  (See  Section  XVI.B.4  for  a 
discussion  on  the  baseline  closure 
analysis.) 


Table  XVII-1  .—Cost-Effectiveness  for  Indirect  Dischargers 


/Vnnual  before-tax  compliance  costs 
(exduding  regulatory  closures) 

Weighted  pollutant  removals 

Total 

removals 

(000  Ibs-eq) 

Incremental 

removals 

(000  Ibs-eq) 

Cost-effective- 

Regulatory option 

Total 

cost 

(million  $1999) 

Total 

cost 

(million  $1981) 

Incremental 

cost 

(million  $1981) 

ness  ratio 
($1981 /Ib-eq) 

1,730.1 
2,421.9 
3,795.1 

1.009.2 
1.412.8 
2.213.8 

1.009.2 
403.6 
801.0 

9,372.3 
9,755.5 
9,936.9 

9,372.3 
383.2 
181.4 

108 

Option  2/6/10 

1,053 

Option  4/8 

4,416 

As  shown  in  Table  XVII-1,  the 
proposed  option  removes  9.4  million 
toxic-weighted  pounds.  The  proposed 
option  is  the  least  stringent  of  those 
considered,  and  the  incremental  and 


average  cost-effectiveness  is  $108  per 
pound-equivalent  removed. 

Option  2/6/10  would  remove  an 
additional  0.4  million  toxic  weighted 
pounds,  at  an  incremental  cost  of  $0.38 


billion  ($1981),  for  an  incremental  cost- 
effectiveness  ratio  of  $1,053  per  pound- 
equivalent  removed.  The  differences 
between  the  proposed  option  and 
Option  2/6/10  for  indirect  dischargers 
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include  the  proposed  option's  one 
million  gallon  per  year  cutoff  for  the 
General  Metals  subcategory,  two  million 
gallon  per  year  cutoff  for  the  Oily 
Wastes  subcategory,  and  exclusion  of 
new  pretreatment  standards  for  the  Non- 
Chromium  Anodizing,  Railroad  Line 
Maintenance  and  Shipbuilding  Dry 
Dock  subcategories.  These  provisions  of 


the  proposed  rule  reduce  before-tax 
compliance  costs  by  40  percent 
compared  with  Option  2/6/10,  while 
losing  4  percent  of  the  pound- 
equivalents  removed.  EPA  discussed  the 
rationale  for  the  selected  flow  cutoffs  for 
each  subcategory  in  Section  XII  of 
today's  proposal. 


Option  4/8  would  remove  an 
additional  0.18  million  poimd- 
equivalents,  as  compared  with  Option 
2/6/10,  at  an  additional  cost  of  $0.8 
billion  ($1981).  or  $4,416  per  pound- 
equivalent. 

Table  XVII-2  presents  the  results  of 
the  cost-effectiveness  analysis  for 
indirect  dischargers  by  subcategory. 


Table  XVI 1-2.— Cost-Effectiveness  for  Indirect  Dischargers  by  Subcategory 


Incremental 

before-tax 

Incremental 

Cost-effective- 

Subcategory and  regulatory  option 

compliance 

removals 

ness  ratio 

' 

cost 

(Ibs-eq) 

($1981/lb-eq) 

(million  $1981) 

Printed  Wiring  Boards 

Proposed  Option 

Option  2/6/10  

Option  4/8  

Metal  Finishing  Job  Shops 

Proposed  Option 

Option  2/6/10  '. 

Option  4/8  

General  Metals 

Proposed  Option 

Option  2/6/10  

Option  4/8 .^ 

Non-Chromium  Anodizing 

Proposed  Option 

Option  2/6/10  

Option  4/8  

Oily  Wastes 

Proposed  Option 
Option  2/6/10 
Option  4/8 

Railroad  Line  Maintenance 

Proposed  Option 

Option  2/6/10  

Option  4/8  

Shipbuilding  Dry  Dock 

Proposed  Option 

Option  2/6/10  

Option  4/8  

Steel  Forming  and  Finishing 

Proposed  Option 

Option  2/6/10 

Option  4/8  


81.17 
40.8^^ 


1.195,260 
8,010 


68 
5,103 


68.82 
26.54 


_L 


1,766.063 
62.554 


39 

424 


844.52 
279.12 
487.21 


6,216,887 
318.594 
103.514 


136 
876 

4.707 


15.23 
7.27 


13.598 
434 


1.120 
16.756 


0.15 
0.13 


17 
132 


8,560 
995 


0.10 
0.00 


0 
26 


767.794 
0 


12.19 
6.63 


179,900 
865 


68 

7,659 


The  proposed  option  for  indirect 
dischargers  in  the  Printed  Wiring  Board, 
Metal  Finishing  Job  Shops,  and  Steel 
Forming  and  Finishing  subcategories  is 
the  same  as  Option  2/6/10.  The 
proposed  option  includes  a  flow  cutoff 
of  one  million  and  two  million  gallons 


per  year  for  General  Metals  and  Oily 
Wastes,  respectively.  Therefore,  there 
are  no  proposed  pretreatment  standards 
for  all  indirect  dischargers  that  fall 
below  those  cutoffs.  There  are  also  no 
proposed  pretreatment  standards  for 
indirect  dischargers  in  the  Non- 


Chromium  Anodizing,  Railroad  Line 
Maintenance  and  Shipbuilding  Dry 
Dock  subcategories.  In  developing 
regulatory  options  for  indirect 
dischargers,  EPA  considered  a  range  of 
possible  exclusions  from  1  mgy  to  6.25 
mgy  for  all  subcategories.  Information  of 
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the  cost-effectiveness  for  each  regiilatory    C.  Cost-Effectiveness  Analysis  for  Direct     dischargers  and  Table  XVII— 4  presents 


option  under  each  flow  cutoff  by 
subcategory  can  be  found  in  "Analysis 
of  Ckist-Effectiveness  by  Flow  Category", 
which  is  available  in  the  rulemaking 
docket. 


Dischargers 

Table  XVn-3  summarizes  the  cost- 
effectiveness  analysis  for  the  BAT 
regulatory  options  applicable  to  direct 


the  analysis  by  subcategory.  As  before, 
regulatory  options  are  ranked  in  order  of 
increasing  stringency. 


Table  XVI 1-3.— Cost  Effectiveness  For  Direct  Dischargers 


Regulatory  option 


Proposed  Option 
Option  2/6/10  .... 
Option  4/8  


Annual  before-tax  compliance  costs 
(excluding  regulatory  closures) 


Total 

cost 

(million  $1999) 


245.8 
245.8 
381.6 


Total 

cost 

(million  $1981) 


143.4 
143.4 
222.6 


Incremental 

cost 

(miHion$1981) 


143.4 

0.0 

79.2 


Weighted  poHutant  removals 


Total 

removals 

(000  Ibs-eq) 


$1,333.6 
1,333.6 
1366.7 


Incremental 

renrwvals 

(000  Ibs-eq) 


1,333.6 

0.0 

33.1 


Cost-effective- 
ness ratio 
($1981/1b-eq) 


107 

2,391 


The  proposed  BAT  option  for  direct 
dischargers  achieves  removal  of  1.3 
milhon  pounds  on  a  toxic-weighted 
basis,  with  a  cost-effectiveness  of  $107 
($1981).  Because  the  only  differences 
between  Option  2/6/10  and  the 


proposed  option  occur  for  indirects  (i.e. 
flow  cutoff  and  no  regulation  options). 
Option  2/6/10  is  the  same  as  the 
proposed  option  for  direct  dischargers. 

Option  4/8  would  remove  an 
additional  33,000  poimd-equivalents,  as 
compared  with  the  proposed  option,  at 


an  additional  cost  of  $80  million 
($1981),  or  $2,391  per  pound- 
equivalent. 

Table  XVII— 4  presents  the  residts  of 
the  cost-effectiveness  analysis  for  direct 
dischargers  by  subcategory. 


Table  XVIM.— Cost-Effectiveness  for  Direct  Dischargers  by  Subcategory 


Sutx:ategory  and  regulatory  option                                       * 

Incremental 

t)efore-tax 

compliance 

cost 

(million  $1981) 

Incremental 
renrKwals 
.    (Ibs-eq) 

Cost-effective- 
ness ratio 
($1981/lb-eq) 

- 

Printed  Wiring  Boards 

Proposed  Option 

1.42 

64.573 

22 

Option  2/6/10  „ 

Option  4/8  

1.14 

2,270 

501 

Metal  FInishina  Job  Shooa 

Proposed  Option 

0.69 

14.194 

49 

Option  2/6/10 

Option  4/8  

0.52 

265 

1  968 

uenerai  hwdiis 

Proposed  Option 

114.54 

899.372 

127 

Option  2/6/10  

Option  4/8  

52.20 

21.620 

2,414 

Non-Chromium  Anodizing* 

Proposed  Option 

NA 
NA 
NA 

NA 
NA 
NA 

Option  2/6/10  

Option  4/8  

Oily  Wastes 

Option  4/8  . 

«• 

6.42 
0.00 

16,069 
0 

•* 

Proposed  Option 

399 

Option  2/6/10  

RaUraad  Una  Maintenance 

r 

Proposed  Option 

0.67 

174 

3.831 

Option  2/6/10 

Option  4/8  

0.05 

23 

2,181 

ShiplNiilding  Dry  Oodc 

Proposed  Option 

1.24 

111 

11.179 

Federal  Register / Vol.  66,  No.  2 /Wednesday,  January  3,  2001  / Proposed  Rules 


495 


Table  XVIM.— Cost-Effectiveness  for  Direct  Dischargers  by  Subcategory— Continued 


Incremental 

. 

before-tax 

Incremental 

Cost-effective- 

Subcategory and  regulatory  option 

compliance 

removals 

ness  ratio 

cost 

(Ibs-eq) 

($1981/lb-eq) 

(million  $1981) 

Ootion  2/6/10 

A 

Ootion  4/8  

•**  -0.91 

•••335 

***  -2,728 

Steeling  Forming  and  Finishing 


Proposed  Option 

Option  2/6/10  

oi3tion4/8  


18.39 
1.28 


339,147 
8.977 


54 

143 


*  EPA  estimates  that  tfiere  are  no  direct  discharging  Non-Chromium  Anodizing  facilities. 

** Option  4/8  removes  15.703  lbs  equivalent  at  a  cost  of  $31.34  million.  The  proposed  option  removes  more  lbs  equivalent  at  a  lower  cost.  The 
proposed  option  therefore  dominates  Option  4/8,  and  results  are  not  shown  here  for  Option  4/8. 

•**  Option  4/8  removes  more  Ib-eq.  than  the  proposed  option  at  a  lower  cost.  See  Section  XVII-D  for  a  discussion  of  ttie  impacts  of  ttie  pro- 
posed option  on  conventional  pollutant  removals.  Option  4/8  removes  446  lbs-equivalent  at  a  cost  of  $0.33  million  at  an  average  cost-effective- 
ness incremental  to  baseline  of  $740/lb-eq. 


The  proposed  option  is  more  stringent 
than  Option  4/8  for  the  Oily  Wastes 
subcategory,  in  that  it  removes  more 
toxic-weighted  pounds  of  pollutants  and 
costs  less  than  Option  4/8.  It  therefore 
dominates  Option  4/8  from  the 
perspective  of  toxic  pollutant  removals, 
and  has  an  average  cost  per  pound- 
equivalent  removed  of  $399  ($1981). 
Again.  EPA  is  proposing  options  only 
for  HPT  or  is  setting  BAT  equal  to  HPT 
for  all  subcategories,  as  there  is  no 
additional  technology  used  at  BAT.  The 
Agency  does  not  use  C-E  analysis  to 
assess  options  for  BPT.  Therefore,  the  C- 
E  analysis  for  direct  dischargers  is 
presented  only  for  informational 
purposes. 

Table  XVII— 4  shows  a  high  cost- 
effectiveness  for  the  Railroad  Line 
Maintenance  and  the  Shipbuilding  Dry 
Dock  subcategories.  EPA  is  not 
proposing  BAT  limitations  for  these 
subcategories  because  of  the  small 
quantities  of  toxic  pollutants  in  the 
wastewater  from  facilities  in  these 
subcategories.  (See  Section  XI.) 
However,  EPA  is  proposing  BPT 
limitations  for  these  subcategories  in 
order  to  control  the  discharge  of 
conventional  pollutants.  See  Section  IX 
for  a  discussion  of  BPT  options 
selection  and  the  results  of  the  BPT 
cost-reasonableness  analysis. 

XVm.  Non- Water  Quality 
Enviroiunental  Impacts 

Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  non-water 
quality  environmental  impacts 
(including  energy  requirements) 
associated  with  effluent  limitations 
guidelines  and  standards.  In  accordance 
with  these  requirements,  EPA  has 
considered  the  potential  impact  of  the 


proposed  regulation  on  energy 
consumption,  air  emissions,  and  solid 
waste  generation. 

While  it  is  difficult  to  balance 
environmental  impacts  across  all  media 
and  energy  use,  the  Agency  has 
determined  that  the  impacts  identified 
below  are  justified  by  the  benefits 
associated  with  compliance  with  the 
limitations  and  standards  (see  Sections 
XIX  and  XX  for  a  discussion  on  the 
environmental  benefits  associated  with 
this  proposed  regulation). 

A.  Air  Pollution 

The  Agency  believes  that  the  in- 
process  and  end-of-pipe  technologies 
included  in  the  technology  options  for 
this  regulation  do  not  generate  air 
emissions.  (See  Section  VIII  for  a 
discussion  of  the  technology  options.) 

The  use  of  halogenated  hazardous  air 
pollutant  solvent  (methylene  chloride, 
perchloroethylene,  trichloroethylene, 
1,1,1  trichloroethane ,  carbon 
tetrachloride  and  chloroform)  for 
cleaning  in  the  MP&M  industry  can 
create  hazardous  air  pollutant 
emissions.  The  Agency  believes  this 
regulation  will  not  affect  the  use  of 
halogenated  hazardous  air  pollutant 
solvent  in  the  MP&M  industry.  This 
regulation  neither  requires  nor 
discourages  the  use  of  aqueous  cleaners 
in  lieu  of  halogenated  hazardous  air 
pollutant  solvent. 

The  Agency  is  developing  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  under  section 
112  of  the  Clean  Air  Act  (CAA)  to 
address  air  emissions  of  the  hazardous 
air  pollutants  (HAPs)  listed  in  Title  III 
of  the  CAA  Amendments  of  1990. 
Below,  EPA  lists  the  current  and 
upcoming  NESHAPs  that  may 


potentially  affect  HAP  emitting 
activities  at  MP&M  facilities: 

•  Chromiimi  Emissions  from  Hard 
and  Decorative  Chromiiun 
Electroplating  and  Chromium 
Anodizing  Tanks; 

•  Halogenated  Solvent  Cleaning; 

•  Aerospace  Manufacturing; 

•  Shipbuilding  and  ship  repair 
(Surface  Coating); 

•  Large  appliances  (Surface  Coating); 

•  Metal  Furniture  (Surface  Coating); 

•  Automobile  and  light-duty  truck 
manufacturing  (Surface  Coating);  and 

•  Miscellaneous  Metal  Parts  and 
Products  (Surface  Coating). 

B.  Solid  Waste 

Solid  waste  generation  includes 
hazardous  and  nonhazardous 
wastewater  treatment  sludge  as  well  as 
waste  oil  removed  in  wastewater 
treatment.  EPA  estimates  that 
compliance  with  this  regulation  will 
result  in  a  decrease  in  wastewater 
treatment  sludge  and  an  increase  in 
waste  oil  generated  at  MP&M  facilities. 

According  to  EPA's  detailed 
questionnadres,  the  Agency  estimates 
that  MP&M  facilities  generate  267 
million  gallons  (4  million  cubic  yards) 
of  wastewater  treatment  sludge  and  805 
million  gallons  of  waste  oil  from  the 
treatment  of  wastewater.  In  Table 
XVni.B-l,  EPA  presents  the  amount  of 
wastewater  treatment  sludge  and  waste 
oil  expected  to  be  generated  at  the 
selected  technology  option.  The  table 
also  shows  the  amount  of  wastewater 
treatment  sludge  and  waste  oil  that 
would  be  generated  by  the  selected 
technology  option  if  EPA  had  not 
included  pollution  prevention  as  part  of 
its  selected  technology  option. 
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Table  XVIII.B-1.— Waste  Treatment  Sludge  and  Oil  Generation  by  Option 


Wastewater 

treatment 

Waste  oil 

Option 

sludge 

generated 

generated 

(millbn  gal- 

(million  gal- 

tons/year) 

k>ns/year) 

Baselirie'  

267 
207 

805 

Proposed  Options  without  water  conservation  and  P2 _ 

2,000 

Proposed  Optwns  with  water  conservation  and  P2  „ _ 

206 

1.600 

Source:  U.S.  Environmental  Protectkxi  Agency. 

^  EPA  calculated  the  baseline  sludge  and  waste  oil  generation  using  responses  to  the  1989  MP&M  Phase  I  Questionnaire  and  ttie  1996  MP&M 
Pttase  II  Detailed  Questionnaires. 


As  shown  in  Table  XVn.B-1, 
wastewater  treatment  sludge  generation 
decreased  from  baseline  to  the  selected 
option  without  in-process  flow  control. 
EPA  attributes  the  net  decrease  to  the 
fact  that  this  option  includes  sludge 
dewatering,  which  may  result  in  a 
significant  decrease  in  sludge  generation 
for  sites  that  have  chemical 
precipitation  and  settling  technologies 
without  sludge  dewatering  in  place  at 
baseline.  The  Agency  did  not  estimate 
additional  sludge  reduction  at  facilities 
which  already  have  sludge  dewatering 
in  place  at  baseline.  EPA  does  expect  an 
increase  of  sludge  production  at  MP&M 
facilities  which  do  not  have  treatment  in 
place  and  must  install  treatment  as  a 
result  of  the  MP&M  rule. 

Table  XVm.B-1  shows  that  the  water 
.conservation  and  pollution  prevention 
technologies  included  in  the  proposed 
options  further  reduce  the  amount  of 
sludge  generated.  EPA  expects  these 
technologies  to  residt  in  sludge 
reduction  for  the  follovnng  reasons: 
— Recycling  of  coolants  and  recycling  of 
paint  ciutains  reduce  the  mass  of 
pollutants  in  treatment  system 
influent  streams,  which  in  turn 
reduces  the  amount  of  sludge 
generated  during  metals  removal; 
— Bath  maintenance  practices,  including 
good  operational  practices  regarding 
drag  out  in  plating  processes, 
included  in  the  proposed  options, 
reduce  the  mass  of  metal  pollutants 
discharged  to  treatment,  which  in 
turn  reduces  the  amount  of  sludge 
generated  during  metals  removal;  and 
— Water  conservation  technologies 
included  in  the  proposed  options 
reduces  the  discharge  mass  of  metals 
present  in  the  source  water  to  a  site 
(e.g.,  calcium,  sodium),  which  in  tiun 
reduces  the  amount  of  sludge 
generated  during  removal  of  these 
metals. 

EPA  classifies  many  of  the  sludges 
generated  at  MP&M  facilities  as  either  a 
listed  or  characteristic  hazardous  waste 
under  the  Resource  Conservation  and 


Recovery  Act  (RCRA)  based  on  the 
following  information: 
— If  the  fecility  performs  electroplating 
operations,  EPA  classifies  the 
resulting  sludge  as  an  EPA  hazardous 
waste  number  F006  (40  CFR  261.31). 
If  the  facility  mixes  the  wastewater 
from  these  electroplating  operations 
with  other  non-electroplating 
wastewater  for  treatment,  then  EPA 
still  considers  all  of  the  sludge 
generated  from  the  treatment  of  this 
commingled  wastestream  to  be  a 
listed  hazardous  waste  F006,  or 
— If  the  sludge  or  waste  oil  from 
wastewater  treatment  exceeds  the 
standards  for  the  Toxicity 
Characteristic  (i.e..  is  hazardous),  or 
exhibits  other  RCRA-defined 
hazardous  characteristics  (i.e., 
reactive,  corrosive,  or  flammable), 
EPA  considers  it  a  characteristic 
hazardous  waste  (40  CFR  261.24.) 
It  is  also  important  to  note  that  EPA 
does  not  include  chemical  conversion 
coating,  electroless  plating,  and  printing 
circmt  board  manufactiuing  imder  the 
F006  listiing  (51  FR  43351,  December  2, 
1986).  And  if  the  facility  performs 
certain  chemical  conversion  coating 
operations  on  aluminum,  EPA  classifies 
the  residting  sludge  as  EPA  hazardous 
waste  number  F019. 

Additional  federal,  state,  and  local 
regulations  may  result  in  MP&M  sludges 
being  classified  as  hazardous  wastes. 
Facilities  shoidd  check  with  the 
applicable  authorized  (State  or  EPA 
Regional)  authority  to  determine  if  other 
regiilations  apply. 

Based  on  information  collected  during 
site  visits  and  sampling  episodes,  the 
Agency  believes  that  some  of  the  solid 
waste  generated  would  not  be  classified 
as  hazardous.  However,  for  purposes  of 
compliance  cost  estimation,  the  Agency 
assumed  that  all  solid  waste  generated 
as  a  residt  of  the  technology  options 
would  be  hazardous. 

As  stated  above  in  Section  XV,  EPA 
expects  that  the  rule  urill  reduce  metal 
contaminants  in  the  sludges  generated 
by  POTWs  and  will  allow  POTWs  to 


dispense  of  the  lower  metal  content 
sludge  by  more  environmentally 
beneficial  methods. 

EPA  attributes  the  increase  in  waste 
oil  generation  from  baseline  to  the 
proposed  option  to  the  removal  of  oil 
bom  MP&M  wastewater  prior  to 
discharge  to  POTWs  or  siuface  waters. 
MP&M  facilities  usually  either  recycle 
waste  oil  on  site  or  off  site,  or  contract 
haul  it  for  disposal  as  either  a  hazardous 
or  nonhazardous  waste.  The  estimated 
increase  of  waste  oil  generation  as  a 
result  of  the  MP&M  proposed  rule 
reflects  a  better  removal  of  oil  and 
grease  by  the  proposed  technology 
options  than  that  being  achieved  at 
baseline  and  does  not  reflect  an  increase 
in  overall  oil  generation  at  MP&M 
fecilities.  For  the  purpose  of  compliance 
cost  estimation,  EPA  assumed  that  all 
MP&M  facilities  contract  hauled  waste 
oil  for  disposal;  however,  EPA  expects 
that  some  facilities  may  recycle  waste 
oil  either  on  site  or  off  site. 

Table  XVm.B-1  shows  that  the 
inclusion  of  water  conservation  and 
pollution  prevention  in  the  proposed 
option  resiUts  in  the  generation  of  less 
waste  oil.  EPA  attributes  this  decrease 
in  waste  oil  generation  to  the  80  percent 
reduction  of  coolant  discharge  using  the 
recycling  technology  included  in  the 
proposed  technology  train.  This  system 
recovers  and  recycles  oil-bearing 
machining  coolants  at  the  source, 
reducing  the  generation  of  spent 
coolant. 

C.  Energy  Requirements 

EPA  estimates  that  compliance  with 
this  regiUation  will  residt  in  a  net 
increase  in  energy  consumption  at 
MP&M  facihties.  EPA  presents  the 
estimates  of  increased  energy  usage  for 
the  selected  option  in  Table  XVm.C-l. 
The  table  also  shows  the  amount  of 
energy  that  would  be  required  by  the 
selected  technology  option  if  EPA  had 
not  included  pollution  prevention  as 
part  of  its  selected  technology  option. 
The  in-process  flow  control  and 
recycling  technologies  included  in 
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EPA's  proposed  options  reduce  the 
amount  of  water  use  and  in  doing  so 
also  require  energy.  Therefore,  the 
amount  of  energy  required  for  the 
selected  option  incorporating  pollution 
prevention  and  water  conservation  was 
slighUy  greater  than  the  proposed 
option  without  pollution  prevention 
and  water  conservation  techniques. 

Table  XVIII.C-1.— Energy 
Requirements  by  Option 


Option 

Energy 
required 
(million  kilo- 
watt hrs/yr) 

Baseline^  

Proposed  Options  without 

water  conservation  and  P2  ... 
Proposed  Options  without 

water  conservation  and  P2  ... 

248 

•347 

364 

Source:  U.S.  Environmental  Protection 
Agency. 

'  EPA  calculated  the  baseline  sludge  and 
waste  oil  generation  using  responses  to  the 
1989  MP&M  Phase  I  Questionnaire  and  the 
1996  MP&M  Phase  II  Detailed  Questionnaires. 

By  comparison,  electric  power 
generation  facilities  generated  3,123 
billion  kilowatt  hours  of  electric  power 
in  the  United  States  in  1997  (The  Energy 
Information  Administration,  Electric 
Power  Annual  1998  Volume  1,  Table 
Al).  Additional  energy  requirements  for 
EPA's  proposed  options  correspond  to 
approximately  0.01  percent  of  national 
requirements.  The  increase  in  energy 
requirements  due  to  the  implementation 
of  MP&M  technologies  will  in  turn 
cause  an  air  emissions  impact  from  the 
electric  power  generation  facilities.  The 
increase  in  air  emissions  is  expected  to 
be  proportional  to  the  increase  in  energy 
requirements  or  approximately  0.01 
percent. 

TABLE  XVIII.C-1.— Energy 
Requirements  by  Option 


Option 

Energy 
required 
(million  kilo- 
watt hrs/yr) 

Baseline '  

Proposed  Options  without 

water  conservation  and  P2  ... 
Proposed  Options  without 

water  consen/ation  and  P2  ... 

248 

347 
364 

Source:  U.S.  Environmental  Protection 
Agency. 

^  EPA  calculated  the  baseline  sludge  and 
waste  oil  generation  using  responses  to  the 
1989  MP&M  Phase  I  Questionnaire  and  the 
1996  MP&M  Phase  II  Detailed  Questionnaires 

By  comparison,  electric  power 
generation  facilities  generated  3123 
billion  kilowatt  hours  of  electric  power 
in  the  United  States  in  1997  (The  Energy 


Information  Administration,  Electric 
Power  Aimual  1 998  Volume  1 ,  Table 
Al).  Additional  energy  requirements  for 
EPA's  proposed  options  correspond  to 
approximately  0.01  percent  of  national 
requirements.  The  increase  in  energy 
requirements  due  to  the  implementation 
of  MP&M  technologies  will  in  turn 
cause  an  air  emissions  impact  from  the 
electric  power  generation  facilities.  The 
increase  in  air  emissions  is  expected  to 
be  proportional  to  the  increase  in  energy 
requirements  or  approximately  0.01 
percent. 

XIX.  Water  Quality,  Sewage  Sludge, 
and  Other  Environmental  Impacts 

A.  Introduction 

MP&M  facilities  nationwide  currentiy 
discharge  an  estimated  5,025  million 
pounds  of  pollutants  per  year  to 
publicly-owned  treatment  works 
(POTWs)  and  approximately  410 
million  pounds  of  pollutemts  directiy  to 
surface  waters.  MP&M  facility  effluents 
contain  42  priority  or  toxic  pollutants, 
86  nonconventional  pollutants,  and 
three  conventional  pollutants  (biological 
oxygen  demand  (BOD),  total  suspended 
solids  (TSS),  and  oil  and  grease  (O&G)). 

The  release  of  these  pollutants  to  our 
nation's  surface  water  degrades  aquatic 
environments,  alters  aquatic  habitats, 
and  affects  the  diversity  and  abundance 
of  aquatic  life.  It  can  also  increase  the 
risks  to  the  health  of  humans  who  ingest 
contaminated  surface  waters  or  eat 
contaminated  fish  and  shellfish.  A 
number  of  the  pollutants  commonly 
found  in  MP&M  effluents  also  inhibit 
biological  wastewater  treatment  systems 
or  accumulate  in  sewage  sludge. 

Metals  are  a  particular  concern 
because  of  their  prevalence  in  MP&M 
effluents.  Metals  are  inorganic 
compounds  that  are  generally  non- 
volatile (with  the  notable  exception  of 
mercury)  and  are  not  broken  down  by 
biodegradation  processes.  Metals  can 
accumulate  in  biological  tissues, 
sequester  into  POTW  sewage  sludge, 
and  contaminate  soils  and  sediments 
when  released  to  the  environment. 
Some  metals  are  quite  toxic  even  when 
present  at  relatively  low  levels. 

Of  the  131  MP&M  pollutants  of 
concern  for  which  loadings  were 
estimated,  35  exhibit  moderate  to  high 
tojJicity  to  aquatic  life;  77  are  human 
non-cancer  toxicants;  13  are  classified 
as  known  or  probable  human 
carcinogens;  46  bioaccumulate  in 
aquatic  organisms  and  persist  in  the 
environment,  and  35  are  hazardous  air 
pollutants  (HAPs).  HAPs  are 
compounds  which  EPA  believes  may 
represent  an  unacceptable  risk  to  human 
health  if  present  in  the  air. 


B.  Beneficial  Impacts  of  the  MP&M 
Proposed  Rule 

Changes  under  the  proposed  rule 
include: 

•  Water  quality  changes; 

•  Reduced  aquatic  life  impacts; 

•  Reduced  POTW  inhibitions; 

•  Reduced  costs  for  sewage  sludge 
disposal;  and 

•  Reduced  human  health  impacts. 
The  first  three  changes  due  to  the 

proposed  rule  are  discussed  in  this 
section,  and  the  last  two  are  discussed 
in  Section  XX.  EPA  estimated  these 
changes  for  three  options.  This  section 
presents  results  for  the  proposed  option. 
Option  2/6/10  and  Option  4/8.  See 
Section  Vm  for  a  description  of  the 
options.  Results  are  discussed  for  only 
the  proposed  option,  however,  to  reduce 
the  length  of  the  document.  Benefits 
were  not  estimated  for  Options  1,  3,  5, 
7,  and  9  (options  without  pollution 
prevention)  because  these  options 
remove  fewer  pollutants  and  cost  more 
than  Option  2/6/10  and  Option  4/8. 

1.  Water  Quality  Changes 

EPA  estimates  that  the  proposed  rule 
would  substantially  reduce  pollutant 
discharges  to  the  waters  of  the  U.S.  as 
shown  by  the  loadings  estimates  in 
Table  XK-1  for  five  categories  of 
pollutants.  The  regulation  would  result 
in  total  pollutant  removals  of  3,872 
million  pounds  per  year.  These 
removals  include  a  30  million  pound 
per-year  reduction  in  eight  sewage 
sludge  contaminants  and  a  703  million 
pound  per-year  reduction  in  89 
pollutants  causing  inhibition  of 
biological  activity  of  sewage  sludge.  The 
regulation  would  reduce  discharges  of 
35  HAPs  by  about  one  million  pounds 
per-year.  Discharges  of  pollutants  that 
are  known  to  be  related  to  adverse  acute 
and  chronic  effects  on  aquatic  life 
would  be  reduced  by  823  and  1,035 
million  pounds  per  year,  respectively. 
These  reductions  result  from  increased 
wastewater  treatment,  pollution 
prevention,  and  regulatory  closures. 
EPA  estimated  impacts  of  MP&M 
discharges  on  the  quality  of  receiving 
waters  using  a  model  of  the  in-stream 
pollutant  mixing  and  dilution  process. 
A  first  order  pollutant  degradation 
model  was  used  in  the  analysis  of 
source  water  concentrations  at  the 
drinking  water  intake  points.  This 
model  estimates  in-stream 
concentrations  for  the  initial  discharge 
reach  (i.e.,  waterway)  and  for 
downstream  reaches,  taking  into 
account  dilution,  adsorption, 
volatilization,  and  hydrolysis. 

This  analysis  uses  discharge 
information  from  885  sample  MP&M 
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fecilities  (excluding  two  sample 
facilities  in  Puerto  Rico)  that  discharge 
directly  or  indirectly  to  627  receiving 
waterways  (544  rivers/streams,  55  bays/ 
estuaries,  and  28  lakes).  Four  of  the  55 
marine  reaches  were  excluded  from  the 
in-stream  water  quality  analysis  due  to 
data  limitations. 

EPA  extrapolated  the  environmental 
assessment  results  for  the  sample 
hicilities  to  the  entire  population  of 
MP&M  facilities  nationwide.  This 
extrapolation  uses  sample  facility 
weights  developed  as  part  of  the 
sampling  plan.  For  additional 
information  on  sample  weights  see  the 
Statistical  Summary  for  the  Metal 
Products  &  Machinery  Industry  Surveys 
in  the  Administrative  record  for  today's 
rule. 

EPA  evaluated  the  national 
environmental  impacts  of  reducing 
pollutant  discharges  from  MP&M 
facilities  to  the  nation's  waterbodies  for 
the  proposed  rule  and  for  two 
alternative  regulatory  options.  EPA 
considered  only  pollutant  loadings  from 
MP&M  facilities  to  particular 
waterbodies  and  did  not  take 
backgroimd  loadings  from  other  sources 
into  account,  with  one  exception.  The 
analysis  of  sewage  sludge  (biosolids) 
qiiality  took  backgroimd  metal  loadings 
into  account.  EPA  used  information 
ftom  the  POTW  survey  to  estimate  total 
metal  loadings  to  a  POTW  of  a  given 
size  (i.e.,  small,  medium,  and  large).  See 
Section  V.B  for  a  description  of  the 
POTW  survey.  This  estimate  was  based 
on  the  average  number  of  small, 
medium,  and  large  MP&M  facilities 
discharging  to  a  POTW  in  each  size 
category  and  the  percent  contribution  of 


total  metal  loadings  discharged  from 
MP&M  facilities. 

2.  Reduced  POTW  Impacts 

EPA  evaluated  whether  MP&M 
pollutants  may  interfere  with  publicly- 
owned  treatment  works  (POTWs). 
Pollutants  may  impair  POTW  treatment 
effectiveness  by  inhibiting  the  biological 
activity  of  activated  sludge.  POTW 
inhibition  and  sludge  values  come  from 
guidance  published  by  EPA  and  other 
sources.  The  Agency  also  evaluated  the 
reduced  costs  for  managing  and 
disposing  of  sewage  sludge  containing 
fewer  pollutants  or  lower  concentrations 
of  pollutants.  This  is  discussed  in 
Section  XX.D  of  today's  proposal. 

EPA  estimated  inhibition  of  POTW 
operations  by  comparing  predicted 
POTW  influent  concentrations  to 
available  inhibition  levels  for  89 
pollutants.  At  baseline  discharge  levels, 
EPA  estimates  that  concentrations  of  18 
pollutants  discharged  from  MP&M 
facilities  exceed  biological  inhibition 
criteria  at  515  F*OTWs  nationwide.  The 
proposed  regulation  would  eliminate 
potential  inhibition  problems  at  306 
POTWs  and  reduce  occurrence  of 
pollutant  concentrations  in  excess  of 
inhibition  criteria  at  82  POTWs.  POTWs 
may  impose  local  limits  to  prevent 
inhibitions.  If  local  limits  are  in  place, 
the  estimated  reduction  in  potential 
inhibition  problems  at  the  affected 
POTWs  is  overstated.  In  this  case, 
however,  the  estimated  social  cost  of  the 
MP&M  regiUation  is  also  overstated. 

3.  Reduced  Aquatic  Life  Impacts 

EPA  assessed  the  effect  of  baseline 
and  post-compliance  MP&M  facility 
discharges  on  affected  waterways  by 
estimating  the  cases  in  which  in- 


waterway  pollutant  concentrations 
resulting  from  those  discharges  would 
exceed  recommended  acute  and  chronic 
Ambient  Water  Quality  Criteria  (AWQC) 
that  protect  aquatic  life.  Acute  toxicity 
assesses  the  impacts  of  a  pollutant  from 
relatively  short  exposures,  typically  48 
and  96  hours  for  invertebrates  and  fish, 
respectively.  Mortality  is  the  endpoint 
of  concern.  Chronic  toxicity  assesses  the 
impact  of  a  pollutant  after  a  longer 
exposure,  typically  from  one  week  to 
several  months.  The  endpoints  of 
concern  are  one  or  more  sublethal 
responses,  such  as  changes  in 
reproduction  or  growth  in  the  affected 
organisms.  Pollutant  concentrations  in 
excess  of  acute  and  chronic  AWQC 
values  indicate  potential  impacts  to 
aquatic  life. 

The  analysis  compared  baseline  and 
post-compliance  exceedences  of  aquatic 
life  AWQC  to  determine  the  effects  of 
the  rule.  These  exceedences  were 
modeled  based  on  the  estimated 
discharges  from  MP&M  facilities  and 
7Q10  stream  flow  rates  (7Q10  refers  to 
the  lowest  consecutive  seven  day 
average  with  a  recurrence  interval  of  10 
years).  Residts  show  that  baseline 
pollutant  concentrations  exceed  acute 
AWQC  in  878  reaches  and  chronic 
AWQC  in  2,466  reaches  nationally  at 
baseline  discharge  levels.  EPA  estimates 
that  the  proposed  option  will  eliminate 
concentrations  in  excess  of  acute  and 
chronic  criteria  in  775  and  1,029 
reaches,  respectively.  Results  also  show 
that  an  additional  903  receiving  reaches 
will  experience  partial  water  quality 
improvements  from  reduced  occiurence 
of  some  pollutant  concentrations  in 
excess  of  acute  and/or  chronic  AWQC 
limits  for  protection  of  aquatic  life 


Table  XIX.  1.— National  Estimates  of  MP&M  Facility  Discharges 


' 

—  1 
MP&M  discharoes  with  potential 
POTW  impacts 

MP&M  discharges 

exhibiting  toxicity 

Aquatic  Life 

Category 

Activated 

sludge 

inhibition 

Biosolids 
contaminants 

HAP 

Acute 

Chronic 

Baaalifw  Loadings 

Nun>t)er  of  Pollutants  

89 
1,031 

8 
31.7 

35 
2.1 

107 
1.252 

116 

MiHion  Ibs/yr  ...., 

1.759 

Remaining  With  tha  Proposad  Option 


MiWon  l)s/yr 


328 


1.61 


1.11 


430 


723 


Remaining  With  Option  2^B/10 


Million  lt>s/yr 


266 


0.54 


0.89 


364 


647 


Remaining  Witti  Option  4/8 


Million  lt)s/yr 


484 


0.43 


1.05 


595 


895 
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Table  XIX-2.— National  Estimates  of  MP&M  Pollutants,  Exceedences  &  Reductions 


Baseline 


Proposed 
option 


Option 
2/6/10 


Option 
4/8 


POTW  Impacts 


Number  of  POTWs  with  Inhibition  Problems  (18  pollutants  >  inhibition  criteria) 
Biosolids  Contamination  (8  pollutants): 

Number  of  POTWs  

Non-qualifying  Sewage  Sludge  (mill,  of  dry  metric  tons) 


123 

5,575 
47.6 


Receiving  Water  impacts 


Number  of  Streams  with  Human  Health  AWQC  Exceedences 


Number  of  pollutants: 


Water  and  organisms*  

Organisms  only  " 

Numt)er  of  streams  >  AWQC  for  water  and  organisms 
Number  of  streams  >  AWQC  for  organisms  only  


18 
6 

10.310 
192 


11 

5 

9,205 

71 


11 
5 

4,151 
71 


13 

5 

4,160 

65 


Number  of  Streams  with  Aquatic  Life  AWQC  Exceedences 


Numtwr  of  pollutants: 

Chronic  

Acute 

Number  of  streams  >  AWQC  chronic 
Number  of  streams  >  AWQC  acute  .. 


31 

10 

2,466 

878 


25 

11 

1,437 

103 


21 

8 

1,394 
61 


17 

6 

1.310 
52 


•  Both  drinking  water  and  organism  consumption  are  considered  in  developing  these  AWQC  exceedences. 
''  Only  consumption  of  aquatic  organisms  is  considered  in  these  AWQC  exceedences. 


XX.  Benefit  Analysis 

A.  Overview  of  Benefits 

This  section  presents  EPA's  estimates 
of  the  national  environmental  benefits 
of  the  proposed  MP&M  effluent 
guidelines.  The  benefits  occur  due  to 
the  reduction  in  facility  discharges 
described  in  the  preceding  section. 
EPA's  complete  benefit  assessment  can 
be  found  in  "Economic,  Environmental, 
and  Benefit  Assessment  of  Proposed 
Metal  Products  and  Machinery  (MP&M) 
Rule." 

Benefits  analyses  for  past  effluent 
guidelines  have  been  limited  in  the 
range  of  benefits  addressed,  which  has 
hindered  EPA's  ability  to  compare  the 
benefits  and  costs  of  rules 
comprehensively.  The  Agency  is 
working  to  improve  its  benefits 
analyses,  including  applying 
methodologies  that  have  now  become 
well  established  in  the  natural  resources 
valuation  field,  but  have  not  been  used 
previously  in  the  effluent  guidelines 
program.  EPA  was  particularly 
interested  in  expanding  its  benefits 
analyses  for  this  rule  to  include  water- 
based  recreational  activities  other  than 
fishing.  The  proposed  MP&M  rule 
addresses  an  industry  with  a  large 
number  of  facilities  located  throughout 
the  United  States.  These  facilities  are 
largely  concentrated  near  large 
population  centers  and  recreational 
sites. 


Individuals  in  the  U.S.  are  known  to 
participate  in  a  wide  range  of  water- 
based  recreational  activities  including 
fishing,  swimming,  boating,  and  near 
water  activities  such  as  wildlife 
vievtring.  Participation  rates  in  each 
activity  vary  significantly  from  state  to 
state  depending  on  the  availability  and 
quality  of  water  resources  suitable  for 
recreation,  climate,  and  demographic 
characteristics  of  the  user  population. 
Wildlife  viewing  is  most  popular  type  of 
water-based  recreation  followed  by 
fishing  and  swimming.  The  1996  U.S. 
Fish  and  Wildlife  Service  survey 
showed  that  62  million  Americans  enjoy 
wildlife  viewing  nationwide.  In 
addition,  35  to  43  million  people 
participate  in  recreational  fishing  and 
34  million  people  take  boating  trips. 

EPA  has  therefore  expanded  upon  its 
traditional  methodologies  in  the  benefits 
analyses  for  the  proposed  MP&M  rule. 
Past  effluent  guidelines  analyses  have 
included  human  health  benefits, 
economic  productivity  benefits  such  as 
reduced  costs  for  POTW  sludge 
disposal,  recreational  benefits  for 
fishing,  and  nonuse  values.  The 
additional  analyses  expands  on  the 
traditional  analyses  by  estimating 
benefits  to  participants  in  boating, 
swimming  and  viewing  (i.e.,  near-water 
recreation.)  EPA  used  a  benefit  transfer 
approach  based  on  four  studies  to 
estimate  the  increase  in  value  to 
individuals  who  boat  and  participate  in 


viewing  or  near-water  recreation  at  the 
national  level.  Three  of  these  studies 
have  been  published  in  established 
economic  journals,  the  other  study  is 
new  and  specific  to  the  MP&M 
guideline.  For  this  rule,  EPA  also 
conducted  an  original  travel  cost  study 
in  the  State  of  Ohio,  using  the  National 
Recreational  Demand  Survey  (NDS)  and 
a  Random  Utility  Model  (RUM)  of 
recreational  behavior,  to  estimate  the 
changes  in  consimier  valuation  of  water 
resources  that  would  result  from 
improvements  in  water  quality.  This 
study  is  presented  in  detail  in  Chapter 
21  of  the  EEBA.  A  preliminary 
application  of  the  travel  cost  study  was 
reviewed  by  experts  in  the  field  of 
natural  resource  valuation,  and  the 
study  has  been  presented  at  two 
professional  meetings  and  will  be 
subjected  to  a  formsd  peer  review  in  the 
coming  year.  The  results  of  the  previous 
review  are  available  in  the  docket. 

Because  EPA  has  not  yet  resolved 
some  anomalies  in  the  extrapolation  of 
these  analyses  to  the  national  level,  the 
monetized  benefits  for  these  new 
categories  are  not  included  in  the 
simunary  statements  of  benefits  for  the 
proposed  rule.  EPA  is  including  these 
analyses  in  the  EEBA,  however,  to 
present  the  new  methodologies  and 
their  results  as  applied  to  the  MP&M 
rule  for  public  comment,  concurrent 
vrith  seeking  peer  review  of  the  travel 
cost  study. 
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The  new  analyses  projects  benefits  of 
$50O-$9OO  million  for  enhanced 
wildlife  viewing,  $265-$672  million  for 
recreational  boating,  and  $191  to  $1,066 
million  in  additional  non-use  benefits 
(calculated  as  V*  to  %  of  the  additional 
recreational  use  benefits.)  EPA  notes 
that  the  methodology  used  results  in 
projected  benefits  for  57  million  wildlife 
viewers  taking  an  average  of  10  trips  per  * 
year.  This  estimate  (567  viewing  days) 
is  essentially  the  total  number  of  single 
day  trips  as  estimated  by  the  national 
recreational  demand  survey  (NDS).  The 
methodology  also  predicts  that  33. 
million  individuals  will  each  take  an 
average  9  boating  trips  per  year  to  sites 
benefiting  from  the  rule.  This  amounts 
to  296  million  boating  days  which  is 
essentially  all  of  the  single  day  boating 
days  nationally  estimated  from  the  NDS. 
Even  though  only  about  5%  of  total 
reaches  nationally  are  projected  to 
benefit  from  the  rule,  90%  of  the 
benefitting  reaches  are  located  in 
densely  populated  areas  in  the  U..S, 
which  is  where  the  majority  of  the  U.S. 


population  and  recreational  users  are 
located,  though  not  necessarily  where 
they  recreate.  Although  EPA  is  . 
confident  in  the  sample  based  results, 
EPA  believes  that  the  large  numbers  of 
viewers  and  boaters  projected  to  benefit 
from  the  rule  at  the  national  level  may 
indicate  a  need  to  revise  its  procedures 
for  scaling  up  from  sampled  facilities  to 
the  national  level.  The  simple 
extrapolation  technique  used  in  both  the 
cost  and  benefit  analyses,  may  have  the 
unintended  effect  of  overcounting  the 
number  of  benefitting  boaters  and 
wildlife  viewers.  EPA  is  also 
specifically  soliciting  comment  on 
several  other  methodological 
approaches  used  in  new  analyses 
including  the  benefits  transfer  of  values 
from  studies  that  did  not  specifically 
address  boating  and  wildlife  viewing  to 
these  activities,  the  extent  to  which 
activities  such  as  recreational  boating, 
and  wildlife  viewing  are  applicable  to 
children,  and  the  effect  of  omitting  other 
non-MP&M  sources  of  impairment  on 
affected  reaches  bom  the  analyses. 


EPA  may  include  additional 
categories  of  monetized  benefits 
estimates  based  on  these  new 
methodologies,  as  revised  based  on 
comment  and  peer  review,  in  its 
economic  analyses  of  the  final  rule. 

Table  XX.  1  summarizes  the  benefits 
categories  associated  with  the  regulation 
and  notes  which  categories  EPA  was 
able  to  quantify  and  monetize.  The 
benefits  include  three  broad  classes: 
Human  health,  ecological,  and 
economic  productivity  benefits.  Within 
these  three  broad  classes,  EPA  was  able 
to  assess  benefits  vdth  varjdng  degrees 
of  completeness  and  rigor.  Where 
possible,  EPA  quantified  the  expected 
effects  and  estimated  monetary  values. 
Data  limitations  and  limited 
understanding  of  how  society  values 
certain  water  quality  changes  prevented 
monetizing  some  benefit  categories. 
This  section  also  presents  a  case  study 
for  the  State  of  Ohio  which  provides 
more  detailed  analyses  of  the 
regulation's  expected  benefits. 


Table  XX-1.— Benefit  Categories  Associated  With  Water  Quality  Improvements  Resulting  From  the  Metal 

Products  and  Machinery  Effluent  Guideline 


Benefit  category 


Quantified  and 
monetized 


Quantified  and 
nonnnonetlzed 


Nonquantified 

and 
nonmonetized 


Human  Health  Baneflts 

Reduced  cancer  risl<  due  to  ingestion  of  chemicaHy-contaniinated  fish  and  unregulated  pollut- 
ants in  drinking  water 

Reduced  systemic  health  hazards  (e.g.,  reproductive,  immunological,  neurological,  cir- 
culatory, or  respiratory  toxicity)  due  to  ingestion  of  chemically-contaminated  fish  and  un- 
regulated pollutants  in  drinking  water 

Reduced  systems  health  hazards  from  exposure  to  lead  htxn  consumption  of  cheiTHcally- 
contaminated  fish  

Reduced  cancer  risk  and  health  hazards  from  exposure  to  unregulated  pollutants  in  chemi- 
cally-contaminated sewage  sludge  

Reduced  health  hazards  from  exposure  to  contaminants  in  waters  used  recreatkxtaHy  (e.g., 
swimming)  

Ecological  Benefits 

Reduced  risk  to  aquatic  life  

Enhanced  water-t>ased  recreatk>n  inchxfirtg  fishing 

Enharx^ed  water-based  recreation  including  near-water  or  viewing  and  boating  

Otfwr  entranced  water-t>ased  recreation  such  as  swimming,  waterskiing  and  white  water  raft- 
ing   

lrK:reased  aesthetic  benefits  such  as  enharfcement  of  adjoining  site  amenities  (e.g.  residing, 
working,  traveling,  and  owning  property  near  ttie  water)  

Nonuser  value  (i.e..  existence,  option,  and  bequest  value) 

Reduced  contamination  of  sediments  

Reduced  non-point  source  nitrogen  contamination  of  water  if  sewage  sludge  is  used  as  a 
substitute  for  chemrcal  fertilizer  on  agricultural  land  

Satisfaction  of  a  public  preference  for  beneficial  use  of  sewage  sludge* 

Economic  Productivity  Benefits 

Reduced  sewage  sludge  disposal  costs  

Reduced  management  practk^  and  record-keeping  costs  for  users  of  sewage  sludge  that 

meets  exceptkxial  quality  criteria 

Reduced  interference  with  POTW  operations : 

Benefits  to  tourism  industries  from  increased  partkripation  in  water-based  recreation  


X 
X 


X 
X 

In  expanded 
analyses 


X 

X 

X 

X 
X 


X 
X 
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Table  XX-1  .—Benefit  Categories  Associated  With  Water  Quality  Improvements  Resulting  From  the  Metal 

Products  and  Machinery  Effluent  Guideline — Continued 


Benefit  category 


Quantified  and 
monetized 


Quantified  and 
nonmonetized 


Noriquantified 

and 
nonmorietized 


Improved  commercial  fisheries  yields  

Addition  of  fertilizer  to  crops  (nitrogen  content  of  sewage  sludge  is  availat>le  as  a  fertilizer 

wtien  sludge  is  land  applied)*  

Improved  crop  yiekl  (the  organic  matter  in  land-applied  sewage  sludge  increases  soil's  water 

retention)*  

Avoidance  of  costly  siting  processes  for  more  controversial  sewage  sludge  disposal  methods 

(e.g.,  incinerators)  because  of  greater  use  of  land  application  

Reduced  water  treatment  costs  for  municipal  drinking  water,  irrigation  water,  and  industrial 

process  and  cooling  water  


X 
X 
X 
X 

X 


*  Some  of  these  benefit  categories  are  accounted  for  and  quantified  under  the  "reduced  sewage  sludge  disposal  costs.' 


fl.  Reduced  Human  Health  Risk 

Reduced  pollutant  discharges  from 
MP&M  facilities  generate  human  health 
benefits  by  a  number  of  pathways.  The 
most  important  human  health  benefits 
stem  bom  reduced  risk  of  illness  bom. 
consumption  of  contaminated  fish, 
aquatic  organisms  other  than  fish,  and 
water.  EPA  analyzed  human  health 
benefits  by  estimating  the  change  in  the 
expected  number  of  adverse  human 
health  events  in  the  populations 
exposed  to  MP&M  discharges.  While 
some  health  effects  such  as  cancer  are 
relatively  well  understood  and  can  be 
quantified  and  monetized  in  a  benefits 
analyses,  others  such  as  systemic  health 
effects  are  less  well  understood  and  may 
not  be  assessed  with  the  same  rigor  or 
at  all.  (See  Table  XX-1.) 

EPA  analyzed  the  following  measures 
of  health-related  benefits:  reduced 
cancer  risk  from  fish  and  water 
consumption;  reduced  risk  of  non- 
cancer  toxic  effects  from  fish  and  water 
consumption;  lead-related  health  effects 
to  children  and  adults;  and  reduced 
occurrence  of  in-waterway  pollutant 
concentrations  in  excess  of  levels  of 
concern.  The  levels  of  concern  include 
human  health-based  ambient  water 
quality  criteria  (AWQC)  or  documented 
toxic  effect  levels  for  those  chemicals 
not  covered  by  water  quality  criteria. 
The  Agency  monetized  only  two  of 
these  health  benefits:  (1)  Changes  in  the 
incidence  of  cancer  from  fish  and  water 
consumption,  and  (2)  changes  in 
adverse  health  effects  to  children  and 
adults  from  reduced  lead  exposure.  The 
following  discussion  includes  results 
only  for  the  proposed  option;  however, 
the  tables  present  the  results  for  all 
options  evaluated. 

EPA  estimates  that  the  proposed 
option  would  eliminate  approximately 
2.29  cancer  cases  associated  with 
consumption  of  MP&M  pollutants  in 
fish  tissue  and  drinking  water.  The 
regulation  would  also  result  in  the 


removal  of  0.86  million  pounds  (1.9 
toxic  Ib-eq.)  per  year  of  lead.  In 
addition,  there  will  be  a  142  million 
poimd  reduction  in  77  pollutants  that 
are  known  to  be  related  to  a  wide  range 
of  human  health  endpoints  not 
quantified  or  monetized  for  this  benefits 
analyses.  Monetized  health  benefits  are 
expected  to  result  in  $41.3  million  (1999 
$)  in  benefits  due  to  decreased  human 
health  risks  under  the  proposed  option. 

The  analyses  of  changes  in  human 
health  risk  described  in  this  and  the 
following  sections  ignore  the  potential 
for  joint  effects  of  more  than  one 
pollutant.  Each  pollutant  is  dealt  with 
in  isolation  and  the  individual  effects 
are  summed.  Therefore,  this  approach 
does  not  account  for  the  possibility  that 
several  pollutants  may  combine  in  a 
synergistic  fashion  to  yield  more  or  less 
adverse  effects  to  human  health  than 
indicated  by  the  simple  sum  of  their 
individual  effects. 

1.  Benefits  from  Reduced  Incidence  of 
Cancer  Cases 

EPA  estimated  aggregate  cancer  risk 
from  contaminated  drinking  water  for 
populations  served  by  drinking  water 
intakes  on  waterbodies  to  which  MP&M 
facilities  discharge.  This  analyses  is 
based  on  seven  carcinogenic  pollutants 
for  which  no  published  drinking  water 
criteria  are  currently  available.  This 
analyses  excludes  six  carcinogens  for 
which  drinking  water  criteria  are 
available.  EPA  assumed  that  public 
drinking  water  treatment  systems  will 
remove  these  pollutants  from  the  public 
water  supply.  To  the  extent  that 
treatment  for  these  six  pollutants  may 
cause  incidental  removals  of  the 
chemicals  without  criteria,  the  analyses 
may  overstate  cancer  related  benefits. 

Calculated  in-stream  concentrations 
serve  as  a  basis  for  estimating  changes 
in  cancer  risk  for  populations  served  by 
affected  drinking  water  intakes.  EPA 
estimates  that  the  proposed  regulation 
would  eliminate  annually  2.24  cancer 


cases  associated  with  consumption  of 
contaminated  drinking  water,  or  44 
percent  of  the  cancer  cases  associated 
with  baseline  MP&M  discharges. 

EPA  valued  the  reduced  cancer  cases 
using  estimated  willingness-to-pay 
values  for  avoiding  premature  mortality. 
The  values  used  in  this  analyses  are 
based  on  a  range  of  values  identified  in 
the  EPA  Office  of  Policy  Analysis' 
review  of  available  studies.  The  mean 
value  of  avoiding  one  statistical  death  is 
estimated  to  be  $5.8  million.  This 
estimate  does  not  include  estimates  of 
morbidity  prior  to  death. 

EPA  also  estimated  aggregate  cancer 
risk  from  consuming  contaminated  fish 
for  recreational  and  subsistence  anglers 
and  their  families.  This  analyses  is 
based  on  thirteen  carcinogenic 
pollutants  found  in  MP&M  effluent 
discharges.  Estimated  contaminants  in 
fish  tissue  reflect  predicted  in-stream 
pollutant  concentrations  and  biological 
uptake  factors.  EPA  used  data  on 
numbers  of  licensed  fishermen  by  State 
and  county,  presence  of  fish 
consumption  advisories,  fishing  activity 
rates,  and  average  household  size  to 
estimate  the  affected  population  of 
recreational  and  subsistence  anglers  and 
their  families.  The  analyses  uses 
different  fish  consumption  rates  for 
recreational  and  subsistence  anglers  to 
estimate  the  change  in  cancer  risk 
among  these  populations. 

The  proposed  rule  eliminates  an 
estimated  0.05  cancer  cases  per  year  for 
combined  recreational  and  subsistence 
angler  populations,  representing  a 
reduction  of  about  36  percent  bom  a 
baseline  of  about  0.13  cases.  This 
translates  into  $0.3  million  (1999$)  in 
annual  benefits  due  to  reduced  cancer 
risk  from  consumption  of  contaminated 
fish  by  these  populations. 

Total  benefits  from  reduced  incidence 
of  cancer  cases,  including  both  drinking 
water  and  fish  exposures  are  $13.3 
million  (1999$)  annually  (see  Table  XX- 
2). 
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Table  XX-2.— Estimated  Annual  Benefits  from  Avoided  Cancer  Cases  from  Fish  and  Drinking  Water 

Consumption 


• 

Drinking  Water 

Fish  Consumption 

Total 

Regulatory  status 

Annual 
cancer 
cases 

Benefit 

value 

(million 

1999$) 

Annual 
cancer 
cases 

Benefit 

value 

(million 

1999$) 

Annual 
cancer 
cases 

Benefit 

value 

(million 

1999$) 

BaMline 


Number  of  Cases/Value 

2.86 
43.9% 

$13.0 
N/A 

0.081 
35.7% 

$0.3 
N/A 

2.94 
43.9% 

$13  3 

Percent  Reduction  

N/A 

Baseline 

— I 

Number 
Percent  I 

Number  of  Cases/Value 
Percent  Red(|ction  

lumber  of  Cases/^ 
ercent  Reduction 

Source:  U.S.  Environmental  Protection  /Agency, 
^  Not  Applicable. 


5.10 


>N/A 


0.126 


N/A 


5.23 


N/A 


Option  2AB/10 


2.73 
46.5% 


$13.7 
N/A 


0.081 
35.7% 


$0.3 
N/A 


2.81 
46.1% 


$14.0 
N/A 


Option  4/8 

Number  of  Cases/Value 

273 
46.5% 

$13.8 
N/A 

0.062 
49.2% 

$0.4 
N/A 

2.79 

46.5% 

$14  2 

Percent  Reduction  

N/A 

2.  Reductions  in  Systemic  Health  Effects 

EPA  expects  that  the  proposed  rule 
would  also  generate  a  wide  range  of 
non-cancer  health  benefits  (e.g., 
systemic  effects,  reproductive  toxicity, 
and  developmental  toxicity)  from 
reduced  contamination  of  fish  tissue 
and  drinking  water  sources.  The  change 
in  exposure  to  pollutants  through  fish 
and  water  constunption  relative  to 
pollutant-specific  health  effects 
thresholds  yields  an  additional  measiue 
of  the  human  health  benefits  that  are 
likely  to  residt  from  the  proposed 
regulation.  EPA  compared  estimated  in- 
stream  pollutant  concentrations  for  77 
systemic  toxicants  with  risk  reference 
doses  to  calculate  a  hazard  score.  The 
systemic  hazard  score  is  the  sum  of  the 
ratios  of  pollutant  quantities  ingested  to 
the  daily  reference  dose  for  each 
pollutant.  Values  above  or  near  one 
indicate  the  potential  for  health  non- 
cancer  hazards.  The  hazard  score 
assumes  that  the  combined  effect  of 
ingesting  multiple  pollutants  is 
proportional  to  the  stun  of  their  effects 
individually. 

The  distribution  of  hazard  scores  was 
calculated  for  drinking  water  and  fish 
consumption  populations  for  baseline 
and  post-compliance  exposures.  The 
results  show  movement  in  populations 
from  higher  risk  values  to  lower  risk 
values  for  both  the  fish  and  drinking 
water  analyses.  Substantial  increases  in 
the  percentage  of  the  exposed 
populations  that  would  be  exposed  to 


no  risk  of  systemic  health  hazards  occin 
in  both  analyses. 

3.  Benefits  from  Reduced  Exposure  to 
Lead 

EPA  performed  a  separate  analyses  of 
benefits  from  reduced  exposure  to  lead. 
This  analyses  differs  from  the  analyses 
of  systemic  health  risk  frojoi  exposure  to 
other  MP&M  pollutants  because  it  is 
based  on  dose-response  functions  tied  to 
specific  health  endpoints  to  which 
monetary  values  can  be  applied. 

Many  lead-related  adverse  health 
effects  are  relatively  common  and  are 
chronic  in  nature.  These  effects  include 
but  are  not  limited  to  hjrpertension, 
coronary  heart  disease,  and  impaired 
cognitive  function.  Lead  is  harmful  to 
any  exposed  individual,  and  the  effects 
of  lead  on  children  are  of  particular 
concern.  Children's  rapid  rate  of 
development  makes  them  more 
susceptible  to  neurobehavioral  deficits 
resulting  from  lead  exposvire.  The 
neurobehavioral  effects  on  children 
frt}m  lead  exposure  include 
hyperactivity,  behavioral  and  attention 
difficulties,  delayed  mental 
development,  and  motor  and  perceptual 
skill  deficits. 

This  analyses  assessed  benefits  of 
reduced  lead  exposing  from 
consumption  of  contaminated  fish 
tissue  to  three  sensitive  populations:  (1) 
Preschool  age  children.  (2)  pregnant 
women,  and  (3)  adult  men  and  women. 
This  analyses  uses  blood-lead  levels  as 
a  biomarker  of  lead  exposure.  EPA 


estimated  baseline  and  post-compliance 
blood  lead  levels  in  the  exposed 
populations  and  then  used  changes  in. 
these  levels  to  estimate  benefits  in  the 
form  of  avoided  health  damages. 

EPA  assessed  neurobehavioral  effects 
on  children  based  on  a  dose-response 
relationship  for  IQ  decrements.  Avoided 
neurological  and  cognitive  damages  are 
expressed  as  changes  in  overall  IQ 
levels,  including  reduced  incidence  of 
extremely  low  IQ  scores  (<70,  or  two 
standard  deviatipns  below  the  mean) 
and  reduced  incidence  of  blood-lead 
levels  above  20  mg/dL.  The  analyses 
uses  the  value  of  compensatory 
education  that  an  individual  would 
otherwise  need  and  the  impact  an 
additional  IQ  point  on  individuals' 
future  earnings  to  value  the  avoided 
neiu-ological  and  cognitive  damages. 
EPA  estimated  that  implementation  of 
the  proposed  rule  would  result  in 
avoided  IQ  loss  of  489  points  across  all 
exposed  children.  The  estimated 
monetary  value  of  avoided  IQ  loss  is 
$4.9  million  (1999$).  In  addition, 
reduced  occurrences  of  extremely  low 
IQ  scores  {<70)  and  reduced  incidence    . 
of  blood-lead  levels  above  20  mg/dL 
would  result  in  a  decrease  in  the  annual 
cost  of  compensatory  education  for 
children  with  learning  disabihties  of 
$0.1  million  (1999$). 

Prenatal  exposure  to  lead  is  an 
important  route  of  exposure.  Fetal 
exposure  to  lead  in  utero  due  to 
maternal  blood-lead  levels  may  result  in 
several  adverse  health  effects,  including 
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decreased  gestational  age,  reduced  birth 
weight,  late  feted  death,  neurobehavioral 
deficits  in  infants,  and  increased  infant 
mortality.  To  assess  benefits  to  pregnant 
women,  EPA  estimated  changes  in  the 
risk  of  infant  mortality  due  to  changes 
in  maternal  blood-lead  levels  during 
pregnancy.  This  analyses  used  the 
estimated  willingness-to-pay  (WTP)  to 
avoid  a  mortality  to  estimate  the 
monetary  benefit  associated  with 
reducing  risks  of  neonatal  mortality. 
The  estimated  monetary  value  of 
benefits  from  reduced  neonateil 
mortality  is  $9.33  milhon  (1999$). 


Lead  exposure  has  been  shown  to 
have  adverse  effects  on  the  health  of 
adults  as  well  as  children.  The  health 
effects  in  adults  that  EPA  was  able  to 
quantify  all  relate  to  lead's  effects  on 
blood  pressure.  Quantified  health  effects 
include  increased  incidence  of 
hypertension  (estimated  for  males  only), 
initial  coronary  heart  disease  (CHD), 
strokes  (initial  cerebrovascular 
accidents  and  atherothrombotic  brain 
infarctions),  and  premature  mortality. 
This  analyses  does  not  include  other 
health  effects  associated  with  elevated 
blood  pressure,  and  other  adult  health 
effects  of  lead  including  nervous  system 


disorders  in  adults,  anemia,  and 
possible  cancer  effects.  EPA  used  cost  of 
illness  estimates  (i.e.,  medical  costs  and 
lost  work  time)  to  estimate  monetary 
value  of  reduced  incidence  of 
hypertension,  initial  CHD,  and  strokes. 
EPA  then  used  the  value  of  a  statistical 
life  saved  to  estimate  changes  in  risk  of 
premature  mortality.  The  estimated 
monetary  value  of  health  benefits  to 
adults  is  $13.6  miUion  (1999$)  (see 
Table  XX-3). 

Total  benefits  fix)m  reduced  exposing 
to  lead,  including  both  children  and 
adults  are  $28.0  million  (1999$) 
annually  under  the  proposed  option. 


Table  XX-3.— National  Adult  Lead  Benefits 

[Millions  of  1 999$  per  year] 


Proposed  option 

Option  2/6/10 

Option  4/8 

Category 

Reduced 
cases 

Monetary 
value 

Reduced 
cases 

Monetary 
value 

Reduced 
Cases 

Monetary 
value 

Men 


Hypertension 

CHD  

CBA 

Bl 

Mortality 


959.85 

1.24 

0.52 

0.29 

1.7 


$1.00 
$0.09 
$0.14 
$0.08 
$9.85 


991.41 
1.29 
0.53 
0.30 
1.76 


$1.04 
$0.09 
$0.14 
$0.08 
$10.19 


992.20 
1.29 
0.53 
0.30 
1.76 


$1.04 
$0.09 
$0.14 
$0.08 
$10.20 


Women 


CHD  

CBA 

Bl 

Mortality 


0.39 
0.17 
0.10 
0.41 


$0.03 
$0.03 
$0.02 
$2.38 


0.40 
0.18 
0.11 
0.42 


$0.03 
$0.04 
$0.02 
$2.46 


0.40 
0.18 
0.11 
0.42 


$0.03 
$0.04 
$0.02 
$2.46 


Total  Benefits 


$13.6 


$14.06 


$14.09 


National  Level  Exposed  Population: 

(1)  Hypertension:  428,363  men  ages  20  to  74; 

(2)  Coronary  heart  disease,  cerebrovascular  accidents,  brain  infarction,  and  mortality:  173,386  men  and  192,091  women  ages  45-74. 


4.  Exceedences  of  Health-Based  AWQC 

EPA  also  estimated  the  effect  of 
MP&M  facility  discharges  by  comparing 
pollutant  concentrations  in  affected 
waterways  to  ambient  water  criteria  for 
protection  of  hiunan  health.  This 
analysis  compares  the  estimated 
baseline  and  post-compliance  in-stream 
pollutant  concentrations  with  ambient 
water  quality  criteria  (AWQC).  The 
comparison  included  AWQC  for 
protection  of  human  health  through 
consiunption  of  organisms  and  for 
consumption  of  organisms  and  water. 
Pollutant  concentrations  in  excess  of 
these  values  indicate  potential  risks  to 
himian  health.  EPA  modeling  results 
show  that  baseline  in-stream 
concentrations  of  18  pollutants  are 
estimated  to  exceed  human  health 
criteria  for  consumption  of  water  and 
organisms  in  10,310  receiving  reaches 
nationwide.  The  proposed  rule 


eliminates  concentrations  in  excess  of 
the  criteria  for  consumption  of  water 
and  organisms  on  1,105  of  these 
reaches.  EPA  also  estimates  that  the 
proposed  rule  eliminates  the  occurrence 
of  concentrations  in  excess  of  hiunan 
health  criteria  for  consiunption  of 
organisms  only  on  121  of  the  192 
reaches  on  which  baseline  discharges 
are  estimated  to  cause  concentrations  in 
excess  of  AWQC  values.  Results  also 
show  that  382  receiving  reaches  will 
experience  partial  water  quality 
improvements  from  reduced  occurrence 
of  some  pollutant  concentrations  in 
excess  of  AWQC  limits  for  consumption 
of  water  and  organisms. 

C.  Ecological,  Recreational  and  Nonuser 
Benefits 

EPA  expects  the  proposed  regulation 
to  provide  ecological  benefits  by 
improving  the  habitats  or  ecosystems 
(aquatic  and  terrestrial)  affected  by  the 


MP&M  industry's  effluent  discharges. 
Benefits  associated  with  changes  in 
aquatic  life  include:  restoration  of 
sensitive  species:  Recovery  of  diseased 
species:  changes  in  taste-  and  odor- 
producing  algae;  changes  in  dissolved 
oxygen  (EMD);  increased  assimilative 
capacity  of  eiffected  waterways;  and 
improved  related  recreational  activities. 
These  activities  include  swinuning, 
fishing,  boating  and  wildlife  observation 
that  may  be  enhanced  when  risks  to 
aquatic  life  are  reduced.  Among  these 
ecological  benefits,  EPA  was  able  to 
estimate  dollar  values  for  improved 
recreational  opportunities  and  for 
nonuser  benefits. 

EPA  expects  the  MP&M  rule  to 
improve  aquatic  species  habitats  by 
reducing  concentrations  of  toxic  and 
conventional  contaminants  in  water. 
These  improvements  should  enhance 
the  quality  and  value  of  water-based 
recreation,  such  as  fishing,  swimming, 
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wildlife  viewing,  camping,  waterfowl 
hunting,  and  boating.  The  benefits  from 
improved  water-based  recreation  would 
be  seen  as  increases  in  the  increased 
value  participants  derive  from  a  day  of 
recreation  or  the  increased  number  of 
days  that  consumers  of  water-based 
recreation  choose  to  visit  the  cleaner 
waterways.  This  analysis  measures  the 
economic  benefit  to  society  frt)m  water 
quality  improvements  based  on  the 
increased  monetary  value  of  recreational 


opportimities  resulting  from  those 
improvements. 

EPA  assessed  recreational  benefits  of 
reduced  ocourence  of  pollutant 
concentrations  exceeding  aquatic  life 
and/or  human  health  AWQC  values. 
This  analysis  combined  the  findings 
fitim  the  aquatic  life  benefits  analysis 
and  the  hiunan  health  AWQC 
exceedence  analysis  described 
previously.  These  analyses  foimd  that 
10,443  stream  reaches  exceed  chronic  or 
acute  aquatic  life  AWQC  and/or  human 


health  AWQC  values  at  the  baseline 
discharge  levels  (see  Table  XIII— 4).  The 
proposed  rule  is  expected  to  eliminate 
exceedences  on  1,185  of  these  discharge 
reaches,  leaving  9,258  reaches  with 
concentrations  of  one  or  more  pollutants 
that  exceed  AWQC  Umits.  Of  these 
9,258  reaches,  1,837  reaches  will 
experience  partial  water  quality 
improvements  from  reduced  occurrence 
of  some  pollutant  concentrations  in 
excess  of  AWQC  limits. 


Table  XX-4.— Estimated  MP&M  Discharge  Reaches  with  MP&M  Pollutant  Concentrations  in  Excess  of 
AWQC  Umits  for  Protection  of  Human  Health  or  Aquatic  Species 


Regulatory  status 


Baseline  

Proposed  option 
Option  2/6/10  .... 
Option  4/8  


Number  of 
reaches  with 
MP&M  pollut- 
ant concentra- 
tions exceed- 
ing AWQC 
limits 


10,443 
9,258 
4,217 
4.226 


Number  of  benefitting  reacfies 


All  AWQC 

exceedences 

eliminated 


1,185 
6,226 
6,217 


Number  of 

AWQC 

exceedences 

reduced 


1,837 
1,894 
1,8 


EPA  attached  a  monetary  value  to 
these  reduced  exceedences  based  on 
increased  values  for  recreational  fishing 
and  for  nonuser  values.  Since  the 
benefiting  reaches  are  close  to  densely 
populated  areas  potentied  recreational 
users  may  also  benefit  from  reduced 
visit  "price"  to  these  sites  (i.e.,  lower 
travel  costs  to  good  recreational  sites). 
EPA  applied  a  benefits  transfer 
approach  to  estimate  the  total 
willingness  to  pay  (WTP),  including 
both  use  and  non-use  values,  for 
improvements  in  siuface  water  quality. 
This  approach  builds  upon  a  review  and 
analysis  of  the  surCoce  water  valuation 
literature. 

EPA  first  estimated  the  baseline  value 
of  water-based  recreation  for  the 
benefitting  reaches  based  on  estimated 
annual  person-days  of  recreational 
fishing.  The  baseline  per-day  values  of 
water-based  recreation  are  based  on 
studies  by  Walsh  et.  al  (1992)  and 
Bergstrom  and  Cordell  (1991).  The 
studies  provide  values  per  recreation 
day  for  a  wide  range  of  water-based 
activities,  including  fishing,  boating, 
wildlife  viewing,  waterfowl  hunting, 
camping,  and  picnicking.  The  mean 
value  per  recreational  fishing  day  used 
in  this  analyses  is  $39.62. 

EPA  then  applied  the  (>ercentage 
change  in  the  recreational  fishing  value 
of  water  resoiut;es  implied  by  surface 
water  valuation  studies  to  estimate 
changes  in  values  for  all  MP&M  reaches 
in  which  the  reg\ilation  eliminates 
AWQC  exceedences  by  one  or  more 


MP&M  pollutants.  The  Agency  selected 
eight  of  the  most  comparable  studies 
and  calculated  the  changes  in 
recreational  fishing  values  from  water 
quality  improvements  (as  percentage  of 
the  baseline)  implied  by  those  studies. 
Soiuces  of  estimates  included  Lyke 
(1993),  Jakus  et  al.  (1997),  Montgomery 
and  Needleman  (1997),  Paneuf  et  al. 
(1998),  Desvousges  et  al.  (1987),  Lant 
and  Roberts  (1990),  Farber  and  Griner 
(2000),  and  Tudor  et  al.  (2000).  EPA 
took  a  simple  mean  of  point  estimates 
from  all  applicable  studies  to  derive  a 
central  tendency  value  for  percentage 
change  in  the  water  resoiuce  values  due 
to  water  quality  improvements. 

This  approach  uses  all  possible 
applicable  valuation  studies,  makes  unit 
values  more  likely  to  be  nationally 
representative,  and  avoids  the  potential 
bias  inherent  in  using  a  single  study  to 
make  estimates  at  the  national  level. 
These  studies  yielded  estimates  of 
increased  recreational  fishing  value 
bom  water  quality  improvements 
expected  from  reduced  MP&M 
discharges  of  10  to  15  percent.  The 
estimated  national  recreational  benefits 
of  the  proposed  rule"  (1999$)  are 
provided  in  Table  XIII-5  below.  Note 
that  the  benefits  transfer  approach  used 
in  this  analyses  is  based  on  eight  studies 
as  opposed  to  one  used  in  the  previous 
rule. 

The  resulting  average  changes  in 
participants'  valuation  of  water 
resoiirces  per  year  residting  bom  the 
MP&M  rule  is  modest  ($18.12  per  angler 


per  year).  EPA  applied  these  estimates 
to  the  portion  of  the  population  residing 
in  each  county  that  is  traversed  by  (i.e., 
is  adjacent  to)  a  water  body  that  benefits 
from  the  proposed  MP&M  rule.  The 
portion  of  the  anglers  adjacent  to  the 
reach  is  calcidated  based  on  the  number 
of  fishing  licenses  sold  in  the  relevant 
coimties  and  the  ratio  of  the  benefiting 
reach  length  to  the  number  of  total  reach 
miles  in  the  coimty.  The  results  were 
then  extrapolated  to  the  national  level 
based  on  facility  sample  weights. 

Removing  water  quality  impairments 
would  increase  services  provided  by 
water  resources  to  recreational  users. 
Potential  recreational  users  are  expected 
to  benefit  from  improved  recreational 
opportimities,  including  an  increased 
number  of  available  choices  of 
recreational  sites.  For  example,  some  of 
the  streams  that  were  not  usable  for 
recreation  under  the  baseline  discharge 
conditions  may  be  newly  included  in 
the  site  choice  set  for  recreational  users 
from  nearby  coimties.  Streams  that  have 
been  used  for  recreation  under  the 
baseline  conditions  can  become  more 
attractive  for  users  making  recreational 
trips  more  enjoyable.  Individuals  may 
also  take  trips  more  fi^quently  if  they 
enjoy  their  recreational  activities  more. 

EPA  estimated  that  20.2  million 
anglers  will  benefit  from  improved 
recreational  opportunities  because  they 
live  in  counties  that  are  traversed  by 
reaches  expected  to  benefit  bom  the 
MP&M  regiilation.  The  results  show  that 
roughly  half  of  the  nation's  recreational 
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anglers  will  benefit  from  the  proposed 
nde.  These  results  partially  stem  from 
the  concentration  of  MP&M  facilities  in 
all  heavily  populated  areas.  However, 
EPA  recognizes  that  extrapolating  from 
sample  facility  to  national  results 
introduces  uncertainty  in  the  analyses, 
and  is  continuing  to  explore  ways  to 
reduce  this  uncertainty.  The  Agency  is 
requesting  comment  on  the  methods 
used  to  extrapolate  sample  results  to 


national  benefit  estimates.  The 
extrapolation  method  used  is  described 
in  detail  in  chapters  5  and  15  and 
appendix  F  of  the  EEBA. 

EPA  also  estimated  non-market 
nonuser  benefits.  These  non-market 
nonuser  benefits  are  not  associated  with 
current  use  of  the  affected  ecosystem  or 
habitat;  instead,  they  arise  from  the 
value  society  places  on  improved  water 
quality  independent  of  planned  uses  or 


based  on  expected  future  use.  Past 
studies  have  shown  that  nonuser  values 
are  a  sizable  component  of  the  total 
economic  value  of  water  resources.  EPA 
estimated  average  changes  in  nonuser 
value  to  equal  one-half  of  the 
recreational  fishing  benefits.  The 
estimated  increase  in  nonuser  value  is 
$182.7  million  (1999$). 


Table  XX-5.— Estimated  Recreational  Fishing  and  Non-Use  Benefits  from  Reduced  MP&M  Discharges 

[Million  1999$] 


Benefit  Type 


Proposed 
option 


Option  2/6/10 


Option  4/8 


Recreational  Fishing  , 

Nonuse  Benefit  (1/2  of  Recreational  Fishing) 

Total  Recreational  Benefits  


$365.4 
182.7 


$960.3 
480.2 


$962.1 
481.1 


548.1 


1,440.5 


1.443.2 


Note:  Categories  may  not  sum  to  totals  due  to  rounding  of  individual  estimates  for  presentation  purposes. 


EPA  calculated  the  total  value  of 
enhanced  water-based  recreation 
opportunities  by  summing  recreational 
fishing  and  nonuser  value.  The  resulting 
increase  in  value  of  water  resources  to 
recreational  anglers  and  nonusers  is 
$548.1  million,  with  an  upper  and  lower 
bound  range  of  $294  to  $941  million 
(1999$)  annually. 

D.  Productivity  Changes:  Cleaner 
Sewage  Sludge  (Biosolids) 

EPA  evaluated  two  productivity 
measures  associated  with  MP&M 
pollutants.  The  first  measure  was  the 
pollutant  interference  at  publicly-owned 
treatment  works  (POTWs)  which  were 
quantified  but  not  monetized  in  Section 
XII.  The  second  measure  is  pass-through 
of  pollutants  into  the  sludge  which 
limits  options  for  disposing  of  their 
sewage  sludge.  EPA  quantified  the 
reduced  costs  for  managing  and 
disposing  of  sewage  sludge.  This 
analyses  relied  on  data  from  147  POTW 
surveys.  The  smrey  provided 
information  on  sewage  sludge  use  and 
disposal  costs  and  practices,  total  metal 
loadings  to  the  POTW,  percentage  of 
total  metal  loadings  contributed  by 
MP&M  facilities,  and  the  number  of 
known  MP&M  dischargers  to  the  POTW 
The  survey  also  provided  information 
on  the  percentage  of  qualifying  sludge 
that  is  not  land  applied  and  reasons  for 
not  land  applying  qualifying  sludge. 

EPA  has  promulgated  regulations 
establishing  standards  for  sewage  sludge 
when  it  is  applied  to  the  land,  disposed 
of  at  dedicated  sites  (surface  disposal), 
and  incinerated  (40  CFR  part  503).  In 
addition,  EPA  has  also  established 
standards  for  sewage  sludge  when  it  is 
disposed  of  in  mimicipal  solid  waste 


landfills  (40  CFR  part  258).  Disposing  of 
sewage  sludge  containing  lower  levels 
of  pollutants  is  less  expensive  than 
disposing  of  more  contaminated  sewage 
because  these  regulations  restrict 
disposal  options  based  on  sludge 
pollutant  levels.  The  POTW  survey 
indicated  that  the  costs  of  alternative 
use/disposal  practices  follow  a 
consistent  ordinal  relationship.  That  is, 
certain  use/disposal  practices  (e.g., 
incinerating  sludge)  are  generally  more 
expensive  than  oUier  practices  (e.g., 
land  application). 

EPA  estimated  baseline  and  post- 
compliance  sludge  concentrations  of 
eight  metals  for  POTWs  receiving 
discharges  from  the  sample  MP&M 
facilities.  EPA  compared  these 
concentrations  with  the  relevant  metal 
concentration  limits  for  land  application 
and  surface  disposal.  In  the  baseline 
case,  EPA  estimated  that  concentrations 
of  one  or  more  metals  at  6,953  POTWs 
would  fail  the  land  application  limits. 

EPA  estimates  that  62  POTWs  will  be 
able  to  select  the  lower-cost  land 
application  disposal  based  on  estimated 
reductions  in  sludge  contamination.  An 
estimated  1.7  million  dry  metric  tons 
(DMT)  of  sewage  sludge  would  newly 
qualify  for  land  application  annually. 
EPA  also  estimated  that  21  POTWs  that 
previously  met  only'the  land 
application  pollutant  limit  would,  as  a 
result  of  regulation,  meet  the  more 
stringent  land  application  concentration 
limits.  EPA  expects  these  POTWs  to 
benefit  through  reduced  record-keeping 
requirements  and  exemption  from 
certain  sludge  management  practices. 
The  annual  estimated  cost  savings  for 
the  POTWs  expected  to  upgrade  their 


sludge  disposal  practices  are  $61.3 
million  (1999$). 

This  analyses  includes  an  adjustment 
to  the  estimate  of  national  sludge  use/ 
disposal  cost  benefits  for  POTWs 
located  at  cost-prohibitive  distances 
from  agricultural,  forest,  or  disturbed 
lands  suitable  for  sludge  application. 
EPA  assumed  that  46  percent  of  sludge 
generated  in  the  United  States  is 
generated  by  POTWs  located  too  far 
from  sites  suitable  for  application 
sewage  sludge  to  make  these  practices 
economical. 

E.  Total  Estimated  Benefits  of  the 
Proposed  MP&-M  Rule 

EPA  estimates  that  total  benefits  for 
the  five  categories  for  which  monetary 
estimates  were  possible  are  $0,651 
billion  (1999$)  annually.  EPA 
characterized  uncertainty  inherent  in 
the  benefits  analyses  by  bounding 
benefit  estimates.  The  low  and  upper 
boimd  benefit  estimates  of  the  proposed 
option  are  $0,347  and  $1,144  billion 
(1999$)  annually.  EPA's  complete 
benefit  assessment  can  be  found  in 
Economic,  Environmental,  and  Benefit 
Assessment  of  Proposed  Effluent 
Limitations  and  Guidelines  for  the 
Metal  Products  and  Machinery  Industry. 
The  monetized  benefits  of  the  rule 
underestimate  the  total  benefits  of  the 
rule  because  it  omits  various  sources  of 
benefits  to  society  may  from  reduced 
MP&M  effluent  discharges.  Examples  of 
benefit  categories  not  reflected  in  this 
estimate  include:  non-cancer  health 
benefits  other  than  benefits  from 
reduced  exposure  to  lead,  other  water 
dependent  recreational  benefits  such  as 
swimming,  boating,  wildlife  viewing, 
and  waterskiing,  and  reduced  cost  of 
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drinking  water  treatment  for  the 
pollutants  with  drinking  water  criteria. 


Table  XX-6.— Estimated  Benefits  from  Reduced  MP&M  Discharges 

[Annual  Benefits — Million  1999$] 


Benefit  category 


1 .  Reduced  Cancer  Risk: 

Fish  Consumption 

Water  Consumption 

2.  Reduced  Risk  from  Exposure  to  Lead: 

Chiklren  

Adults 

3.  Avoided  Sewage  Sludge  Disposal  Costs 

4.  Enhanced  Fishing 

5.  Nonuse  benefits  (^h  of  Recreatkxial  Use  Benefits) 

Total  Monetized  Benefits  


Proposed 
option 


$0.3 
13.0 

14.4 

13.6 

61.3 

365.4 

182.7 


650.6 


Option  2/6/10 


$0.3 
13.7 

14.8 

14.1 

'68.5 

960.7 

480.4 


1,553.5 


Option  4/8 


$0.4 
13.8 

14.9 

14.1 
127.4 
962.7 
481.3 


1,614.4 


As  previously  mentioned,  the  EEBA 
includes  national  estimates  for  benefits 
in  two  other  categories,  enhanced 
boating  and  wildlife  viewing.  In 
addition,  it  also  includes  estimates  from 
a  travel  cost  analyses  of  recreational 
benefits  from  enhanced  fishing, 
swimming,  boating  and  wildlife  viewing 
performed  for  the  state  of  Ohio.  The 
case  study  analyses  supplements  the 
national  level  analyses  performed  for 
the  proposed  MP&M  regulation  by  using 
improved  data  and  methods  to 
determine  MP&M  pollutant  discharges 
from  both  MP&M  facilities  and  other 
sources  and  by  estimating  swinuning, 
fishing,  boating,  and  near-water 
activities.  The  random  utility  model 
(RUM)  used  in  the  analyses  estimates 
the  effects  of  the  specific  water  quality 
characteristics  ansdyzed  for  the 
proposed  MP&M  regulation  (i.e.,  the 
presence  of  AWQC  exceedances  and 
concentrations  of  the  nonconventional 
nutrient  Total  Kjeldahl  Nitrogen.)  The 
direct  link  between  the  water  quality 
characteristics  analyzed  for  the  rule  and 
the  characteristics  valued  in  the  RUM 
analyses  reduces  imcertainty  in  benefit 
estimates  and  makes  the  analyses  of 
recreational  benefits  more  robust.  This 
analyses  is  presented  in  Chapters  20,  21, 
and  22  of  the  EEBA. 

F.  Benefit-Cost  Comparison 

EPA  cannot  perform  a  complete 
benefit-cost  comparison  because  not  all 
of  the  benefits  resulting  from  the 
proposed  regulatory  alternative  can  be 
valued  in  dollar  terms.  A  comparison  of 
costs  and  benefits  is  thus  limited  by  the 
lack  of  a  comprehensive  benefits 
valuation  and  also  by  some 
imcertainties  in  the  estimates. 
Nonetheless,  EPA  presents  the  following 
summary  comparison  of  costs  and 
benefits  for  the  proposed  rule.  The 
social  cost  of  the  proposed  rule  is  $2.1 


billion  annually  (1999$).  The  total 
benefits  that  can  be  valued  in  dollar 
terms  in  the  categories  traditionally 
analyzed  for  effluent  guidelines  range 
fix)m  $0.4  billion  to  $1.1  billion 
annually  (1999$).  EPA  beheves  that  the 
benefits  of  the  proposed  regidation 
justify  the  social  costs. 

XXI.  Regulatory  Implementation 

A.  Compliance  Dates 

As  discussed  in  Section  XII  of  this 
notice,  EPA  is  proposing  to  establish  a 
three-year  deadline  (fit)m  the  date  of 
publication  of  the  final  MP&M  nde)  for 
compliance  with  the  MP&M 
pretreatment  standards  for  existing 
sources  (PSES).  EPA  is  proposing  a 
three-year  deadline  because  design  and 
construction  of  systems  adequate  for 
compliance  with  PSES  will  be  a 
substantial  undertaking  for  many  MP&M 
sites.  In  addition,  control  authorities 
(e.g.,  POTWs)  will  need  the  time  to 
develop  the  permits  or  other  control 
mechanisms  for  their  industricil  users. 

Once  EPA  finalizes  the  MP&M  rule, 
these  limitations  will  be  reflected  in 
NPDES  permits  issued  to  direct 
dischargers. 

New  sources  must  comply  with  the 
new  source  standards  and  limitations 
(PSNS  and  NSPS)  of  the  MP&M  rule 
(once  it  is  finalized)  at  the  time  they 
commence  discharging  MP&M  process 
wastewater.  Because  the  final  rule  is  not 
expected  within  120  days  of  the 
proposed  rule,  the  Agency  considers  a 
discharger  a  new  source  if  its 
construction  commences  following 
promidgation  of  the  final  rule  (40  CFR 
122.2;  40  CFR  403.3).  In  addition, 
today's  notice  fully  replaces  the  MP&M 
Phase  I  proposal,  published  on  May  30, 
1995.  Therefore,  compliance  deadlines 
in  that  proposal  would  obviously  no 
longer  apply. 


B.  Implementation  of  Limitations  and 
Standards 

1.  Concentration-Based  Limitations  and 
Standards 

As  discussed  in  Section  II.D,  EPA  is 
proposing  concentration-based  limits  for 
all  subcategories  except  the  Steel 
Forming  &  Finishing  Subcategory  for 
which  EPA  is  proposing  production- 
based  limits  (see  Section  XXI. B. 2, 
below,  for  a  discussion  on  the  Steel 
Forming  &  Finishing  Subcategory). 
Unlike  the  Phase  I  proposal,  EPA  is  not 
proposing  to  require  permit  writers  or 
control  authorities  (e.g.,  POTWs)  to 
implement  the  limits  on  a  mass  basis  for 
dischargers.  Instead  EPA  is  proposing  to 
authorize  permit  writers  and  control 
authorities  to  use  their  best  professional 
judgement  to  decide  when  it  is  most 
appropriate  to  implement  mass-based 
Umits.  The  NPDES  regulations  (40  CFR 
122.45(f))  require  permit  writers  to 
implement  mass-based  limitations  for 
direct  dischargers,  but  allows  an 
exception  when  the  limits  are  expressed 
in  terms  of  other  units  of  measurement 
(e.g.,  concentration)  and  the  General 
Pretreatment  Standards  (40  CFR 
403.6(d))  provides  that  the  control 
authority  may  impose  mass  limitations 
on  industrial  users  which  are  using 
dilution  to  meet  applicable  pretreatment 
requirements  or  where  mass  limitations 
are  appropriate.  EPA  believes  that  this 
approach  will  reduce  implementation 
burden  on  POTWs  associated  with 
implementing  mass-based  limits  at  all  of 
their  MP&M  industrial  users,  but  will 
still  result  in  increased  use  of  water 
conservation  practices  at  the  facilities 
where  POTWs  determine  it  is  most 
appropriate.  EPA  believes  that  MP&M 
facilities  that  have  been  using  the  best 
pollution  prevention  and  water 
conservation  practices  may  also  request 
that  the  permit  writer  or  POTW  use 
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mass-based  limits  in  their  permits  or 
control  mechanism.  The  Agency  is 
providing  detailed  information  on  water 
use  levels  for  specific  imit  operations  in 
Section  15  of  the  Technical 
Development  Document  for  today's 
proposal.  EPA  believes  this  information 
will  be  useful  to  permit  writers  and 
control  authorities  in  those  instances 
where  they  deem  it  appropriate  to  set 
mass-based  limits. 

2.  Mass-Based  Limitations  and 
Standards 

a.  Background 

The  effluent  limitations  guidelines 
and  standards  for  BPT,  BAT,  NSPS, 
PSES,  and  PSNS  proposed  today  for  the 
Steel  Forming  and  Finishing 
Subcategory  are  expressed  as  mass 
limitations  in  pounds/ 1,000  poiinds  of 
product.  The  mass  limitation  is  derived 
by  multiplying  an  effluent  concentration 
(determined  from  the  analyses  of 
treatment  system  performance)  by  an 
appropriate  wastewater  voliune 
("production-normalized  flow") 
determined  for  each  forming  or 
finishing  operation  expressed  in 
gallons/ton  of  product.  EPA  developed 
the  production  normalized  flows  used 
to  develop  the  limits  in  the  proposed 
rule  from  survey  questionnaire 
responses  from  steel  forming  and 
finishing  facilities.  (The  production- 
normalized  flows  are  provided  in  the 
Technical  Development  Document.) 
However,  EPA  did  not  collect  analytical 
wastewater  samples  from  Steel  Forming 
&  Finishing  facilities  that  used  the 
Option  2  treatment  technology  (see 
Section  VIII  for  a  description  of  the 
technology  options).  EPA  transferred  the 
effluent  concentrations  used  to  develop 
the  proposed  Steel  Forming  &  Finishing 
subcategory  limitations  and  standards 
from  those  used  for  the  General  Metals 
subcategory.  EPA  believes  that  the 
wastewater  characteristics  of  the 
General  Metals  subcategory  closely 
resemble  those  of  the  Steel  Forming  & 
Finishing  subcategory.  The 
concentration-based  limitations  and 
standards  for  the  General  Metals 
subcategory  are  provided  in  Subpart  A 
of  the  proposed  codified  regulation  that 
accompanies  this  preamble.  EPA  will 
conduct  analytical  wastewater  sampling 
of  well-operated  chemical  precipitation 
and  clarification  systems  at  steel 
forming  and  finishing  facilities  post- 
proposal.  EPA  intends  on  developing 
limitations  and  standards  for  this 
subcategory  for  the  final  rule  that  would 
be  based  on  the  steel  forming  and 
finishing  facilities  in  this  subcategory. 

A  facility  subject  to  today's  proposed 
regulation  can  use  a  combination  of 


various  treatment  alternatives  and/or 
water  conservation  practices  to  achieve 
a  particular  effluent  limitation  or 
standard.  The  model  treatment  systems 
(i.e..  Option  2  for  BPT,  BAT,  BCt,  and 
PSES  and  Option  4  for  NSPS  and  PSNS, 
as  described  in  Section  VIII)  illustrate  at 
least  one  means  available  to  achieve  the 
proposed  effluent  limitations  guidelines 
and  standards. 

As  discussed  above  in  Section 
XXI.B.l.  both  the  NPDES  permit 
regulations  and  the  General 
Pretreatment  Regulations  discuss  the 
use  of  mass-based  limitations  and 
standards.  In  order  to  convert  the 
proposed  effluent  limitations  and 
standards  expressed  as  poimds/l  ,000 
pounds  of  product  to  a  monthly  average 
or  daily  maximiun  permit  limit,  the 
permitting  or  control  authority  would 
use  a  production  rate  with  units  of  tons/ 
day.  The  NPDES  permit  regulations 
(Part  122.45(b)(2))  require  that  NPDES 
permit  limits  be  based  on  a  "*  *  * 
reasonable  measiue  of  actual 
production."  A  similar  requirement  is 
found  in  the  General  Pretreatment 
regulations  (40  CFR  403.6(c)(3)).  As 
discussed  in  Section  VI,  facilities  in  the 
proposed  MP&M  Steel  Forming  & 
Finishing  subcategory,  are  currendy 
covered  under  the  Iron  &  Steel 
Manufactiuing  Point  Source  Category 
regulations  (40  CFR  part  420).  The 
production  rates  used  for  NPDES 
permitting  for  the  iron  and  steel 
industry  imder  40  CFR  part  420  have 
commonly  been  the  highest  annual 
average  production  fiiDm  the  prior  five 
year  period  prorated  to  a  daily  basis,  or 
the  highest  monthly  production  over  the 
prior  five  years  prorated  to  a  daily  basis. 
Stakeholders  involved  in  EPA's 
proposed  revision  of  the  fron  and  Steel 
effluent  limitations  guidelines  and 
standards  (which  is  being  proposed 
under  a  separate  notice)  have  indicated 
that  (1)  EPA  should  include  the  method 
used  to  determine  appropriate 
production  rates  for  calcidating 
allowable  mass  loadings  into  the 
regulation  for  consistency,  so  that  the 
permit  writers  can  all  use  the  same 
basis;  and  (2)  EPA  should  use  a  high 
production  basis,  such  as  maximum 
monthly  production  over  the  previous 
five  year  period  or  maximum  design 
production,  in  order  to  ensure  that  a 
facility  will  not  be  out  of  compliance 
diuing  periods  of  high  production. 

Both  the  NPDES  and  General 
Pretreatment  regulations  require  that, 
for  existing  sources,  production-based 
effluent  limitations  guidelines  and 
standards  be  based  not  on  production 
capacity,  but  on  a  "reasonable  measure 
of  actual  production."  The  current  iron 
and  steel  regidation  at  40  CFR  420.04 


requires  that  the  mass-based 
pretreatment  requirements  be  based  on 
a  reasonable  measure  of  actual 
production.  That  regulation  provides 
two  examples  of  what  may  constitute  a 
reasonable  meas-are  of  actual 
production:  (1)  the  monthly  average  for 
the  highest  of  the  previous  five  years,  or 
(2)  the  high  month  of  the  previous  year. 
Both  values  are  converted  to  a  daily 
basis  (i.e.,  tons/day)  for  purposes  of 
calculating  monthly  average  and  daily 
maximum  mass-based  permit  effluent 
limitations. 

Each  of  the  above  regulations  requires 
that  effluent  limitations  and 
pretreatment  standards  for  new  sources 
must  be  based  on  projected  production. 
That  approach  is  carried  forward  in  this 
proposed  regulation. 

EPA  believes  that  production  rates 
used  in  some  permits  and  control 
mechanisms  have  been  derived  in  a 
manner  that  is  not  consistent  with  the 
term  "reasonable  measure  of  actual 
production"  specified  at  40  CFR 
122.45(b)(2)(i),  403.6(c)(3).  and  420.04. 
In  some  cases,  maximiun  production 
rates  for  similar  process  units 
discharging  to  one  treatment  system 
were  determined  from  different  years  or 
months,  which  may  provide  an 
unrealistically  high  measure  of  actual 
production.  In  EPA's  view,  this 
unrealistic  estimate  of  production 
would  occur  if  the  different  process 
units  could  not  reasonably  produce  at 
these  high  rates  simultaneously. 

The  ideal  situation  for  the  application 
of  production-based  effluent  limitations 
and  standards  is  where  production  is 
relatively  constant  from  day-to-day  or 
month-to-month.  In  this  case,  the 
production  rate  used  for  piuposes  of 
calculating  the  permit  limitations  would 
then  be  the  average  rate.  However,  in 
the  case  of  the  steel  forming  and 
finishing  industry,  production  rates  are 
not  constant  and  vary  significantly 
based  on  factors  such  as  fluctuations  in 
market  demand  for  domestic  products, 
maintenance,  product  changes, 
equipment  failings,  and  facility 
modifications.  As  such,  the  typical 
production  rate  for  individual  facilities 
vary  significandy  over  time,  especially 
over  the  customary  five-year  life  of  a 
permit  or  control  mechanism. 

Although  permits  and  control 
mechanisms  can  be  modified,  if 
necessary,  during  the  five-year  life  of  a 
permit  or  control  mechanism,  re- 
opening a  permit  can  be  very 
burdensome  on  the  regulator  and  the 
facility.  Therefore,  the  objective  in 
determining  a  production  estimate  for  a 
fecility  is  to  develop  a  reasonable 
measiue  of  production  which  can 
reasonably  be  expected  to  prevail  during 
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the  next  term  of  the  permit  or  control 
mechanism.  The  production  estimate  is 
used  in  combination  with  the 
production-based  limitations  to 
establish  a  maximum  mass  of  pollutant 
that  may  be  discharged  each  day  and 
month.  However,  if  the  permit  or 
control  mechanism  production  rate  is 
based  on  the  maximum  month,  then  the 
permit  could  allow  excessive  discharges 
of  pollutants  during  significant  portions 
of  the  life  of  the  permit/control 
mechanism.  These  excessive  allowances 
may  discourage  facilities  from  ensuring 
optimal  waste  management,  water 
conservation,  and  wastewater  treatment 
practices  diuing  lower  production 
periods.  On  the  other  hand,  if  the 
average  production  rate  is  based  on  an 
average  derived  from  the  highest  year  of 
production  over  the  past  five  years,  then 
facilities  may  have  trouble  ensuring  that 
their  waste  management,  water 
conservation,  and  wastewater  treatment 
practices  can  accommodate  shorter 
periods  of  higher  production.  This 
might  require  facilities  to  target  a  more 
stringent  treatment  level  than  that  on 
which  the  limits  and  standards  were 
based  during  these  periods  of  high 
production.  To  accomplish  this, 
facilities  would  likely  have  to  develop 
more  efficient  treatment  systems,  greater 
hydraulic  surge  capacity,  and  better 
water  conservation  and  waste 
mancigement  practices,  or  they  may  have 
to  contract  haul  a  portion  of  their 
wastewater  to  off-site  disposal  during 
these  periods. 

b.  Alternatives  for  Establishing  Permit 
Effluent  Limitations  and  Standards 

EPA  is  soliciting  comment  on  several 
alternative  approaches  that  may  residt 
in  more  stringent  mass-based  permits/ 
control  mechanisms  for  some  facilities 
with  better  protection  of  the 
environment  for  the  entire  life  of  a 
permit/control  mechanism  and  may 
result  in  higher  costs.  Each  alternative 
requires  that  production  &t>m  unit 
operations  that  do  not  generate  or 
discharge  process  wastewater  shall  not 
be  included  in  the  calculation  of 
operating  rates. 

Alternative  A:  This  is  the  basis  for 
today's  proposed  limits.  It  retains  the 
essential  requirements  of  the  rule  that 
EPA  currently  regulates  Steel  Forming 
and  Finishing  facilities  under  (40  CFR 
420.04).  However,  today's  proposal 
provides  additional  instructions  for 
avoiding  approaches  that  result  in 
unrealistically  high  estimates  of  actual 
production  by  only  considering 
production  from  all  production  units 
that  could  occur  simultaneously  (see 
§  438.58(b)).  This  may  result  in  higher 
costs  for  those  facilities  with  current 


permit  or  control  mechanism  conditions 
based  on  production  levels  that  are 
higher  than  leveb  that  co\ild  occur 
simultaneously  at  multiple  process 
units. 

In  determining  the  production  rate  for 
the  Steel  Forming  and  Finishing 
subcategory,  EPA  is  proposing  to  require 
permit  writers  and  control  authorities  to 
use  the  following  protocols: 

(1)  For  similar,  multiple  production 
lines  with  process  waters  treated  in  the 
same  wastewater  treatment  system,  the 
reasonable  measure  of  production  shall 
be  determined  &t>m  the  combined 
production  of  the  similar  production 
lines  during  the  same  time  period. 

(2)  For  process  wastewater  treatment 
systems  where  wastewater  bom.  two  or 
more  different  production  lines  are 
commingled  in  the  same  wastewater 
treatment  system,  the  reasonable 
measure  of  production  shall  be 
determined  separately  for  each 
production  line  (or  combination  of 
similar  production  lines)  during  the 
same  time  period. 

Alternative  B:  The  Agency  is 
considering  including  in  the  rule  a 
requirement  for  the  permit  writer/ 
control  authority  to  establish  multi- 
tiered  limits  and  pretreatment 
standards.  Permit  writers  and  control 
authorities  currenUy  use  their  best 
professional  judgment  for  establishing 
multi-tiered  permits.  The  Agency  has 
issued  guidance  for  use  in  considering 
midti-tiered  permits  (see  chapter  5  of 
the  "U.S.  EPA  NPDES  Permit  Writers" 
Manual,"  (EPA-833-«-96-003, 
December  1996)  and  chapter  7  of  the 
"Industrial  User  Permitting  Guidance 
Manual,"  (EPA  833/R-89-001, 
September  29, 1989)). 

In  situations  where  a  single  set  of 
effluent  limitations  or  standards  are  not 
appropriate  for  the  permit's  (or  control 
mechanism's)  entire  period,  a  tiered 
permit/control  mechanism  may  be 
established.  One  set  of  limits  would 
apply  for  periods  of  average  production 
along  with  other  sets  which  take  effect 
when  there  are  significant  changes  in 
the  average  production  rate.  The 
guidance  notes  that  a  10  to  15  percent 
deviation  above  or  below  the  long-term 
average  production  rate  is  within  the 
range  of  normal  variability.  Predictable 
changes  in  the  long-term  production 
higher  than  this  range  would  warrant 
consideration  of  a  tiered  or  multi-tiered 
permit/control  mechanism.  Based  on 
EPA's  limited  data,  the  facilities  in  the 
Steel  Forming  and  Finishing 
subcategory  may  have  a  variable 
production  rate  where  the  permit/ 
control  mechanism  modification 
process  is  not  fast  enough  to  respond  to 


the  need  for  higher  or  lower  equivalent 
limits. 

Alternative  C:  To  provide  a  basis  for 
deriving  a  permit/control  mechanism 
production  rate  that  is  consistent  with 
the  term  reasonable  measure  of  actual 
pmduction  and  that  can  be  applied 
consistently  for  facilities  in  the  Steel 
Forming  and  Finishing  subcategory, 
EPA  is  also  considering  including  a 
definition  of  "production"  specific  to 
this  subcategory  in  the  nde.  The 
modified  definition  for  use  in 
developing  the  permit/control 
mechanism  production  basis  would  be 
the  average  daily  operating  rate  for  the 
year  with  the  highest  annual  production 
over  the  past  five  years,  taking  into 
accoimt  the  annual  hours  of  operation  of 
the  production  unit  and  the  typical 
operating  schedule  of  the  production 
imit,  as  illustrated  by  the  following 
example: 
Highest  annual  production  horn 

previous  five  years:  3,570,000  tons. 
Operating  hours:  8,400  hours. 
Hourly  operating  rate:  425  tons/hour. 
Average  daily  operating  rate  (24  hour 

day):  10,200  tons/day. 

The  above  example  is  for  a  process 
unit  that  is  operated  typically  24  hours 
per  day  with  short-term  outages  for 
maintenance  on  a  weekly  or  monthly 
basis.  For  facilities  in  the  Steel  Forming 
and  Finishing  subcategory  that  are 
operated  typically  less  than  24  hours 
per  day,  the  average  daily  operating  rate 
must  be  determined  based  on  the  typical 
operating  schedule  (e.g.,  8  hours  per  day 
for  a  facility  operated  one  8-hour  turn 
(or  shift)  per  day;  16  hours  per  day  for 
a  fecility  operated  for  two  8-hour  turns 
per  day).  For  example: 
Highest  annual  production  from 

previous  five  years:  980,000  tons. 
Operating  hours:  4,160  hours. 
Hourly  operating  rate:  235.6  tons/hoiu'. 
Average  daily  operating  rate  (16  hour 

day):  3,769  tons/day. 

In  this  example,  EPA  recognizes  that 
the  approach  could  cause  problems  for 
a  facility  that  was  operated  16  hours/ 
day  at  the  time  the  permit  was  issued 
and  then  wished  to  change  to  24  hours/ 
day  based  on  imforseen  changes  in 
market  conditions.  To  address  this 
issue,  the  approach  could  be  combined 
with  the  tiered  permit  approach 
discussed  above. 

For  multiple  similar  process  units 
discharging  to  the  same  wastewater 
treatment  system  with  one  compliance 
point  (e.g.,  two  electroplating  lines 
operated  with  one  treatment  system  for 
process  waters),  the  year  with  the 
highest  annual  production  over  the 
previous  five  years  under  Alternative  C 
would  be  determined  on  the  basis  of  the 
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sum  of  annual  production  for  both 
electroplating  lines.  Then,  based  on  this 
year's  average  daily  operating  rate,  the 
daily  production  rates  would  be 
calculated  as  above  independentiy  for 


each  electroplating  line  using  total  rate  for  the  combination  of  the  two 

annual  production  and  annual  operating    lines.  For  example,  consider  the 
hoiu^  for  each  line.  The  daily  following  production  data: 

production  values  would  be  summed  to 
calculate  the  average  daily  operating 


Year 


Electroplating  |  Electroplating 
line  A         I         line  B 
(tons)  (tons) 


Total 
(tons) 


1995 
1996 
1997 
1998 
1999 


1,859,000 
1,675,000 
1.760,000 
1.580.000 
1 ,825,000 


1,305,000 
1,425,000 
1,406,000 
1,328,000 
1,380,000 


3,155,000 
3,100,000 
3,166,000 
2,908,000 
3,205.000 


Annual  maximum  production  rates 
'or  each  electroplating  line  and  the 
combination  of  the  two  lines  are 
italicized.  In  this  example,  1999  was  the 
maximum  production  year  for  the 
combination  of  the  electroplating  lines 
and  the  data  from  each  line  that  year 
would  be  used  to  calculate  the  average 
daily  operating  rates.  Had  the  1995  data 
from  Electroplating  Line  A  and  the  1996 
data  from  Electroplating  Line  B  been 
used  in  combination  (3,275,000  tons). 


an  imrealistic  measure  of  actual 
production  might  have  resulted  if  the 
two  electroplating  lines  could  not 
produce  at  these  high  levels 
concurrenUy. 

In  contrast  to  the  previous  example, 
for  multiple  process  units  that  are  not 
similar,  but  have  process  wastewater 
commingled  prior  to  treatment  in  one 
central  wastewater  treatment  system 
with  one  compliance  point,  the  year 
Mdth  the  highest  production  over  the 


previous  five  years  would  be 
determined  separately  for  each 
production  unit  (or  combination  of 
similar  and  different  production  units) 
with  the  highest  annual  production.  For 
example,  consider  a  situation  where 
process  wastewater  for  an  electroplating 
line,  a  pressure  deformation  operation, 
and  an  acid  pickling  operation  are 
discharged  through  one  compliance 
point.  Consider  the  following  example: 


Year 


Electroplating 
(tons) 


Pressure 

deformation 

(tons) 


Acid  pickling 
(tons) 


1995 
1996 
1997 
1998 
1999 


575,000 
650.000 
675,000 
750,000 
700.000 


650,000 
700,000 
850,000 
825,000 
600,000 


900,000 
1,000,000 

950,000 
1. 125,000 

900,000 


In  this  example,  1998  production  data 
for  the  electroplating  line,  1997  data 
from  the  pressure  deformation 
operation,  and  1998  data  for  the  acid 
pickling  operation  would  be  used  to 
develop  the  effluent  limitations  or 
pretreatment  standards  used  in  the 
permit/control  mechanism. 

Alternative  D:  The  Agency  is 
considering  establishing  production- 
based  maximiun  monthly  average 
effluent  limitations  and  standards  in 
combination  with  daily-maximum 
concentration-based  effluent  limitations 
and  standards.  Under  this  alternative, 
the  maximum  monthly  average  NPDES 
permit  and  pretreatment  control 
mechanism  mass  basis  requirements 
would  be  determined  using  the  part  438 
subpart  E  production-based  standards  in 
combination  with  a  reasonable  measiu'e 
of  actual  production,  such  as 
Alternative  C  above.  However,  the  daily- 
maximum  requirements  would  be  in  the 
form  of  effluent  concentrations  that 
would  be  included  in  part  438  subpart 
E  in  lieu  of  the  daily-maximiun 
production-based  mass  effluent 
limitations  guidelines  and  standards. 


These  daily  maximum  concentrations 
set  out  as  effluent  limitations  guidelines 
and  standards  would  be  based  on  the 
long-term  averages  and  variability 
factors  derived  from  EPA  sampling 
conducted  post-proposal  at  steel 
forming  and  finishing  facilities 
representative  of  BAT. 
•  The  Agency  believes  this  approach 
would  effectively  address  the  potential 
issue  cited  above  regarding  short-term 
peaks  in  production  under  most 
circumstances.  There  would  be  no 
additional  burden  on  the  industry  and 
permitting  or  control  authorities  for 
applying  for  and  writing  NPDES  permits 
or  pretreatment  control  mechanisms. 
Permitting  and  control  authorities  may 
need  to  revise  their  automated 
compliance  tracking  systems  to  account 
for  both  mass  and  concentration 
limitations  at  the  same  outfall,  which  is 
a  common  feature  in  many  NPDES 
permits  and  pretreatment  control 
mechanisms  issued  prior  to  this 
proposal. 

EPA  solicits  comments  on  these 
alternatives  to  the  proposed  production 
bases  for  calculating  effluent  limitations 


and  pretreatment  standards  used  in 
NPDES  permits  or  control  mechanisms. 
In  particular,  the  Agency  solicits 
comments  on  related  costs  and  any 
technical  difficulties  that  steel  forming 
and  finishing  facilities  might  have  in 
meeting  limits  diu-ing  short  periods  of 
high  production.  EPA  also  solicits  other 
options  for  consideration. 

C.  Monitoring  Flexibility 

1.  Monitoring  Waiver 

EPA's  Small  Business  Advocacy 
Review  (SBAR)  Panel  encouraged  EPA 
to  "explore  options  for  allowing 
certification  in  lieu  of  monitoring  where 
an  operator  can  determine,  based  on 
knowledge  of  the  facility  and  its 
processes,  that  certain  pollutants  are  not 
likely  to  be  present  or  are  adequately 
controlled."  (See  Section  XXII.C  for  a 
discussion  on  the  recommendations  of 
the  SBAR  Panel).  Other  stakeholders 
expressed  similar  requests  during  public 
meetings  with  the  Agency.  Therefore,  in 
an  effort  to  reduce  monitoring  burden 
on  facilities,  EPA  is  proposing  to  allow 
MP&M  indirect  discharge  facilities  to 
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apply  for  a  waiver  that  woitld  allow 
them  to  reduce  their  monitoring  burden 
(EPA  discusses  existing  monitoring 
waivers  available  for  direct  dischargers 
later  in  this  section).  In  order  for  a 
facility  to  receive  a  monitoring  waiver, 
the  facility  woidd  need  to  certify  in 
writing  to  the  control  authority  [e.g.. 
POTW)  that  the  facility  does  not  use, 
nor  generate  in  any  way,  a  pollutant  (or 
pollutants)  at  its  site  and  that  the 
pollutant  (or  pollutants)  is  present  only 
at  backgroiuid  levels  from  intake  water 
and  widiout  any  increase  in  the 
pollutant  due  to  activities  of  the 
discharger.  The  facility  would  need  to 
base  this  certification  on  sampling  data 
or  other  technical  factors.  The 
certification  would  not  be  a  waiver  from 
the  pollutant  numerical  limit  in  the 
control  mechanism  (i.e.,  permit).  It 
woidd  only  be  a  waiver  from  the 
monitoring  requirements.  In  addition, 
EPA  would  still  require  the  industrial 
user  to  monitor  for  the  specified 
pollutants  as  part  of  the  Baseline 
Monitoring  Report  (§  403.12(b))  and  the 
90-day  Comphance  Report  (§  403.12(d)). 
EPA  believes  control  authorities  can  use 
the  sampling  data  generated  from  the 
Baseline  Monitoring  Report  and  the  90- 
day  Compliance  Report  in  conjimction 
with  technical  information  on  the  raw 
materials  and  chemical  processes  used 
at  the  facility  to  determine  whether 
there  is  sufficient  reason  to  allow  the 
monitoring  waiver  for  any  of  the  MP&M 
limited  pollutants.  Although  EPA 
expects  this  monitoring  waiver  to 
reduce  burden  overall,  the  Agency 
estimates  the  burden  associated  with 
preparing  the  certification  statement 
and  related  documentation  as  required 
by  the  Paper  Reduction  Act  (see  Section 
20QI.A  for  burden  estimates). 

EPA  is  proposing  that  the  certification 
statement  be  submitted  at  the  same  time 
indirect  discharging  MP&M  fecilities 
submit  "periodic  reports  on  continued 
compliance"  as  directed  by  the  General 
Pretreatment  Standards  (40  CFR 
403.12(e)).  Indirect  dischargers  submit 
such  reports  twice  per  year  (typicaUy 
Jime  and  December).  In  addition,  the 
certification  would  need  to  be  signed  by 
the  same  individual  that  is  authorized  to 
sign  the  periodic  reports  as  described  in 
the  General  Pretreatment  Standards 
403.12(1).  This  monitoring  waiver  would 
be  similar  to  the  waiver  in  the  Proposed 
"Streamlining  the  General  Pretreatment 
Regulations  for  Existing  and  New 
Sources  of  Pollution,"  64  FR  39564;  July 
22, 1999  (commonly  referred  to  as 
"Pretreatment  Streamlining").  If  EPA 
promulgates  the  final  Pretreatment 
Streamlining  regulations  prior  to  the 
final  MP&M  efQuent  guidelines  and 


those  regulations  contain  a  similar 
provision  then  a  waiver  specific  to 
MP&M  facilities  would  be  uiuiecessary. 

EPA  recently  promulgated  a 
regulation  to  streamline  the  NPDES 
regulations  ("Amendments  to 
Streamline  the  National  PoUutant 
Discharge  Elimination  System  Program 
Regulations:  Round  Two"  (65  FR  30886; 
May  15,  2000)).  These  revisions  include 
a  similar  monitoring  waiver  for  direct 
dischargers  subject  to  efQuent 
guidelines.  Direct  discharge  facilities 
may  forego  sampling  of  a  guideline- 
limited  pollutant  if  that  discharger  "has 
demonstrated  through  sampling  and 
other  technical  factors  that  the  pollutant 
is  not  present  in  the  discharge  or  is 
present  only  at  background  levels  bom 
intake  water  and  without  any  increase 
in  the  pollutant  due  to  activities  of  the 
discharger."  (65  FR  30908.  40  CFR 
122.44).  EPA  noted,  in  the  preamble  to 
the  final  NPDES  Streamlining  rule,  that 
it  is  providing  a  waiver  from  monitoring 
requirements,  but  not  a  waiver  frtim  the 
limit.  In  addition,  the  revision  does  not 
waive  monitoring  for  any  pollutants  for 
which  there  are  limits  based  on  water 
quality  standards.  The  waiver  for  direct 
dischargers  lasts  for  the  term  of  the 
NPDES  permit  and  is  not  available 
during  the  term  of  the  first  permit 
issued  to  a  discharger.  Any  request  for 
this  waiver  under  these  revisions  to  the 
NPDES  regulations  must  be  submitted 
when  applying  for  a  reissued  permit  or 
modification  of  a  reissued  permit. 
Therefore,  EPA  is  not  proposing  a 
monitoring  waiver  in  the  MP&M 
regidations  for  direct  dischargers.  When 
authorized  by  their  permit  writer,  direct 
discharge  facilities  covered  by  any 
effluent  guidelines  (including  MP&M) 
will  be  able  to  use  the  monitoring 
waiver  contained  in  the  NPDES 
streamlining  final  rule. 

2.  Monitoring  Flexibility  for  Organic 
Pollutants 

In  an  effort  to  reduce  burden  on 
MP&M  facilities,  EPA  proposes  three 
alternatives  to  allow  for  maximum 
flexibility  while  ensiuing  reductions  in 
the  amount  of  organic  pollutants 
discharged  irom  MP&M  facilities.  EPA 
is  proposing  to  require  MP&M  facilities 
within  the  scope  of  this  rule  to  either: 
(1)  Meet  a  numerical  limit  for  the  total  - 
sum  of  a  list  of  specific  organic 
pollutants  (similar  to  the  Total  Toxic 
Organics  or  TTO  parameter  used  in  the 
Metal  Finishing  Effluent  Guidelines);  (2) 
meet  a  numerical  limit  for  TOC  as  an 
indicator  parameter;  or  (3)  develop  and 
certify  the  implementation  of  an  organic 
pollutant  management  plan. 

As  discussed  in  section  n.D,  EPA 
proposed  using  an  organic  pollutant 


indicator  parameter  in  the  1995  Phase  I 
MP&M  proposal.  At  that  time,  however, 
the  Agency  did  not  provide  the 
alternative  of  monitoring  for  individual 
prganic  pollutants.  In  an  effort  to 
provide  such  an  alternative,  EPA 
reviewed  the  sampling  data  to  identify 
individual  organic  pollutants  for  which 
the  Agency  could  develop  individual 
limits.  Due  to  the  variety  of  organic 
pollutants  used  across  MP&M  facilities, 
EPA  determined  that  it  would  be 
burdensome  to  facilities  and  permit 
writers  to  have  to  determine  which 
limits  to  apply  to  a  facility.  Instead,  EPA 
is  proposing  an  approach  similar  to  the 
one  used  in  the  Metal  Finishing  Effluent 
Guidelines  (40  CFR  part  433).  EPA 
developed  a  list  of  organic  pollutants, 
called  the  Total  Organics  Parameter 
(TOP),  using  the  list  of  organic  priority 
pollutants  and  other  nonconventional 
organic  pollutants  that  met  EPA's 
"pollutant  of  concern"  criteria  for  this 
rule  (see  Section  VII  for  a  discussion  on 
the  selection  of  the  MP&M  pollutants  of 
concern).  Of  the  non-conventional 
organic  chemicals  on  the  MP&M 
pollutant  of  concern  list,  EPA  included 
only  those  that  were  removed  in 
appreciable  quantities  by  the  selected 
technology  option  (based  on  toxic 
weighted  pound-equivalents)  in  two  or 
more  subcategories.  See  appendix  B  to 
part  438  of  the  proposed  nile 
accompanying  this  notice  for  a  list  of 
organic  pollutants  that  comprise  the 
proposed  Total  Organics  Parameter 
(TOP).  EPA  has  derived  the  numerical 
limit  for  TOP  based  on  the  contribution 
of  each  of  the  organic  pollutants  on  the 
list  in  Appendix  B  using  the  data 
collected  during  sampling  and 
determined  its  limitation  using  the  same 
statistical  methodology  used  for  other 
limits  developed  for  this  proposal  (see 
Section  Vm.B).  In  any  case  where  the 
data  for  these  pollutants  indicated  a 
level  below  the  minimum  level  (i.e., 
below  quantitation),  EPA  used  the 
minimum  levej  for  the  specific  pollutant 
in  the  summation  of  the  total  organics 
parameter  limit.  Facilities  will  only 
have  to  monitor  for  those  TOP 
chemicals  that  are  reasonably  present 
(see  XXI.C.l  for  a  discussion  on 
monitoring  waivers).  Note  that  the  TOP 
limit  shall  not  be  adjusted  for  those 
pollutants  that  are  not  reasonably 
present.  EPA  solicits  comment  on  thiis 
methodology.  For  compliance  purposes, 
pollutants  that  have  been  given  a  waiver 
(because  they  are  not  reasonably 
present)  will  be  counted  as  zero  in  the 
TOP  limit.  For  remaining  pollutants,  the 
reported  value,  when  above  the 
detection  limit,  shall  be  used  in  the  TOP 
calculation.  When  a  pollutant  is 
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reported  as  a  "non-detect"  {i.e.,  not 
found  above  the  nominal  quatitation 
value  listed  in  appendix  B  of  the 
proposed  rule),  the  nominal 
quantitation  value  shall  be  used  in  the 
TOP  calculation. 

EPA  considered  using  the  same  list  of 
organic  chemicals  as  in  the  Metal 
Finishing  effluent  guidelines  Total 
Toxic  Organics  (TTO)  list  (40  CFR 
433.11(e)),  but  rejected  this  approach. 
EPA  did  not  include  all  parameters  irom 
the  Metal  Finishing  TTO  list  because: 
(1)  EPA  did  not  find  many  of  the  TTO 
parameters  in  the  wastewater  sampled 
for  the  MP&M  rule;  (2)  many  of  the 
listed  organics  are  pesticides  that  are  no 
longer  manufactiued  (e.g.,  DDT)  and 
would  not  be  used  in  MP&M  operations; 
and  (3)  most  facilities  subject  to  the 
Metal  Finishing  TTO  limits  switched  to 
the  use  of  solvents  (or  aqueous  cleaners) 
that  do  not  contain  the  organic 
chemicals  on  the  Metal  Finishing  TTO 
list. 

As  discussed  above,  EPA  is  also 
proposing  to  allow  the  use  of  an 
indicator  parameter  to  measure  the 
presence  of  organic  pollutants  in  MP&M 
process  wastewater.  Facilities  can 
monitor  for  the  organic  pollutants 
specified  in  the  total  organics  parameter 
list  (as  discussed  above)  to  demonstrate 
compliance  with  the  TOP  limit  or  they 
can  monitor  for  Total  Organic  Carbon 
(TOC)  and  meet  the  TOC  limit.  EPA 
chose  TOC  as  an  indicator  parameter 
because  of  its  ability  to  measure  all 
types  of  organic  pollutants.  EPA  solicits 
conmient  on  the  use  of  TOC  as  an 
indicator  pollutant  for  the  organic 
pollutants  typicaUy  foimd  in  wastewater 
discharges  from  MP&M  facilities.  EPA 
also  requests  comment  on  whether  the 
Agency  shoiUd  allow  facilities  to  choose 
an  indicator  pollutant  frt}m  a  given  set 
of  choices  [e.g..  COD,  Oil  &  Grease  (as 
HEM),  TOC,  Total  Petroleum 
Hydrocarbons  (as  SGT-HEM)).  EPA 
foimd  TOC  to  be  the  best  general 
indicator  parameter  for  measuring  the 
siun  of  organic  compounds  in  a 
wastestream.  EPA  notes,  however,  that 
to  determine  the  best  indicator 
parameter  for  a  particular  wastestream, 
a  facility  woidd  need  to  consider  the 
specific  organic  components  found  in 
its  wastestreams. 

Finally,  EPA  is  proposing  a  third 
alternative  to  reduce  monitoring 
burden — the  use  of  an  organic  pollutant 
management  plan.  The  organic  pollutant 
management  plan  would  need  to 
specify,  to  the  satisfaction  of  the 
permitting  authority  or  control 
authority,  the  toxic  and  non- 
conventional  organic  constituents  used 
at  the  facility;  the  disposal  method  used; 
the  procedures  in  place  for  ensimng  that 


organic  pollutants  do  not  routinely  spill 
or  leak  into  the  wastewater  or  that 
minimize  the  amount  of  organic 
pollutants  used  in  the  process;  the 
procedures  in  place  to  manage  the 
oxidation  reduction  potential  (ORP) 
during  cyanide  destruction  to  control 
the  formation  of  chlorinated  organic 
byproducts;  and  the  procedures  to 
prevent  the  over  dosage  of 
dithiocarbamates  when  treating  chelated 
wastewater.  Facilities  choosing  to 
develop  an  organic  pollutant 
management  plan  would  need  to  certify 
that  the  procedures  described  in  the 
plan  are  being  implemented  at  the 
facility.  Based  on  the  current  data  base, 
EPA  is  concerned  that  wastewater 
generated  by  facilities  in  the  Oily 
Wastes  subcategory  may  require  end-of- 
pipe  treatment  to  reduce  the 
concentrations  of  organic  pollutants  and 
that  an  organic  management  plan  alone 
may  not  adequately  control  organic- 
bearing  wastewater  at  facilities 
containing  significant  quantities  of  oil- 
bearing  wastewater.  Although  EPA  is 
proposing  the  use  of  the  organics 
management  plan  be  offered  to  Oily 
Wastes  facilities,  EPA  solicits  conunent 
on  whether  sites  with  significant 
amounts  of  oil-bearing  wastewater  (for 
example,  a  facility  in  the  Oily  Waste 
subcategory)  should  be  eligible  for  the 
use  of  an  organic  pollutant  management 
plan  in  lieu  of  monitoring  for  TOP 
(Total  Organics  Parameter)  or  TOC  (as 
an  indicator). 

3.  Monitoring  for  Cyanide 

For  the  General  Metals,  Metal 
Finishing  Job  Shop,  Printed  Wiring 
Board,  and  Steel  Forming  and  Finishing 
subcategories,  EPA  is  proposing  to  set  a 
total  cyanide  limit.  The  point  of 
compliance  would  be  based  on 
monitoring  for  total  cyanide  directly 
after  cyanide  treatment,  before 
combining  the  cyanide  treated  effluent 
with  other  wastestreams.  EPA  is  also 
proposing  an  alternative  where  a  facility 
may  take  samples  of  final  effluent,  in 
order  to  meet  the  total  cyanide  limit,  if 
the  control  authority  adjusts  the  permit 
limits  based  on  the  dilution  ratio  of  the 
cyanide  wastestream  flow  to  the  effluent 
flow. 

In  addition,  EPA  has  selected  alkaline 
chlorination  using  sodiuim  hypochlorite 
as  the  best  available  economically 
achievable  technology  for  treating 
cyanide  bearing  wastewater  from  MP&M 
facilities.  Not  all  cyanide  however  is 
amenable  to  alkaline  chlorination  due  to 
"unavoidable"  complexing  with  other 
compounds  at  the  process  source  of  the 
cyanide-bearing  wastestreams.  EPA 
believes  that  for  some  facilities  it  may 
be  more  accurate  to  monitor  for  the 


portion  of  cyanide  in  their  wastewater 
that  is  amenable  to  alkaline  chlorination 
than  to  measure  total  cyanide  which 
may  include  cyanide  complexes  that 
this  technology  is  not  likely  to  treat. 
Therefore,  EPA  is  also  proposing  an 
alternative  "amenable  cyanide"  limit  for 
each  of  these  subcategories  which  a 
facility  may  use  directiy  after  cyanide 
treatment  (e.g.,  before  combining  the 
cyanide  treated  effluent  with  other 
wastestreams).  The  Agency  proposes  to 
allow  the  use  of  this  limit  upon  the 
agreement  of  the  facility  and  its  permit 
writer  or  control  authority  (e.g.,  POTW). 
However,  when  segregated  cyanide 
treatment  is  in  place  as  a  preliminary 
step  prior  to  commingling  wastewater 
for  chemical  precipitation,  EPA  would 
allow  the  amenable  cyanide  alternative 
limit  to  be  measured  at  the  end-of-pipe 
(i.e.,  final  effluent)  if  the  control 
authority  adjusts  the  permit  limits  based 
on  the  dilution  ratio  of  the  cyanide 
wastestream  flow  to  the  effluent  flow.  If 
facilities  are  not  using  cyanide 
destruction  treatment  on  cyanide- 
bearing  wastestreams  prior  to 
commingling  with  metal-bearing 
streams,  additional  complexing  can 
occiir.  This  additional  complexing 
would  render  the  cyanide  "non- 
amenable"  when  it  woidd  otherwise  be 
amenable  to  alkaline  chlorination.  EPA 
considers  such  complexing  to  be 
"avoidable"  and  would  not  allow  the 
use  of  end-of-pipe  monitoring  for 
amenable  cyanide  when  in-process 
cyanide  destruction  is  not  performed. 
(See  the  final  Organic  Chemicals, 
Plastics  and  Synthetic  Fibers  Category 
Effluent  Limitations  Guidelines  for  a 
discussion  on  non-amenable  versus 
amenable  cyanide;  57  FR  41836; 
September  11, 1992). 

D.  Pollution  Prevention  Alternative  for 
the  Metal  Finishing  fob  Shops 
Subcategory 

EPA  is  soliciting  comment  on  a 
compliance  alternative  that  the  Agency 
is  considering  for  the  Metal  Finishing 
Job  Shops  subcategory  of  this  proposed 
regulation  (See  Section  VI. C. 3.  of  this 
preamble  for  a  description  of  this 
subcategory).  The  piupose  of  a  pollution 
prevention  compliance  alternative  {"P2 
Alternative")  is  to  reduce  economic 
impacts  on  the  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory  and  to 
take  into  consideration  the  activities 
and  achievements  of  this  Common 
Sense  Initiative  ("CSI")  sector  to  test 
innovative  approaches  to  enviroiunental 
protection,  which  has  culminated  in  the 
National  Metal  Finishing  Strategic  Goals 
Program. 

Tfte  National  Metal  Finishing 
Strategic  Goals  Program  ("SGP")  was 
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developed  out  of  EPA's  sector  based 
Common  Sense  Initiative.  In  1994,  EPA 
launched  the  CSI  to  promote  "cleaner, 
cheaper,  and  smarter"  environmental 
performance,  using  a  non-adversarial, 
stakeholder  consensus  process  to  test 
innovative  ideas  and  approaches.  The 
SGP  is  a  cooperative  effort  that  involves 
all  stakeholders  (e.g.,  industry, 
regulators,  environmental/citizen 
groups)  to  define  a  fundamentally 
different  approach  to  environmental  and 
public  health  protection  by  exploring  a 
more  flexible,  cost-effective  and 
environmentally  protective  solutions 
tailored  to  specific  industry  needs.  The 
Metal  Finishing  SGP  is  a  performance- 
based,  voltmtary  program  which 
includes  commitments  by  the  industry 
to  meet  multimedia  environmental 
targets  substantially  reducing  pollution 
from  their  operations  beyond  what  is 
required  by  law.  These  goals  will 
conserve  water,  energy  and  metals,  and 
reduce  hazardous  emissions.  The  other 
stakeholders  in  this  process  (EPA,  State 
and  local  regulators,  and 
environmental/community  groups)  have 
also  committed  to  working  with  the 
industry  participants  to  help  them  meet 
their  goals  through  compliance, 
technical,  and  financial  assistance, 
removing  regulatory  and  policy  barriers, 
offering  incentives,  and  an  open 
dialogue  as  issues  arise.  (See  http:// 
www.strategicgoals.org  for  more 
information  about  the  SGP  and  the 
Common  Sense  Initiative). 

The  SGP  represents  a  long-term 
strategic  vision  for  improved 
environmental  protection  by  the  entire 
metal  fini.«8hing  industry.  The  metal 
finishing  industry's  tangible 
commitment  to  work  with  the  Agency 
lays  the  foundation  for  this  pollution 
prevention  (P2)  compliance  alternative. 

The  Agency  is  considering  allowing 
indirect  discharge  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory,  with 
approval  by  their  control  authority  (e.g., 
POTW),  to  demonstrate  compliance 
with  specified  pollution  prevention  and 
water  conservation  practices  (in 
addition  to  maintaining  compliance 
writh  the  existing  Metal  Finishing  and 
Electroplating  Effluent  Guidelines  or 
approved  local  water  quality-based 
limits,  whichever  is  more  stiingent)  in 
lieu  of  meeting  the  requirements  of  the 
MP&M  regidation.  Facilities  in  the 
Metal  Finishing  Job  Shops  subcategory 
that  do  not  wish  to  use  the  compliance 
alternative  would  need  to  meet  the  full 
requirements  of  the  MP&M  regidation  as 
specified  in  today's  proposed  rule. 

EPA  solicits  comment  on  whether  to 
allow  all  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory  to 
comply  with  the  P2  Alternative  or 


whether  the  P2  Alternative  should  only 
be  available  to  facilities  below  a 
specified  wastewater  discharge  volume. 
EPA  has  proposed  low  flow  exclusions 
for  indirect  dischargers  in  the  General 
Metals  (1  MGY)  and  Oily  Wastes  (2 
MGY)  subcategories  due  to  potential 
permitting  burden  on  POTWs  (see 
Sections  II.D.  VI.C  and  XII  for  a 
discussion  on  low  flow  exclusions). 

One  way  that  EPA  is  considering  to 
specify  pollution  prevention  and  water 
conservation  practices,  without  stifling 
innovation  and  advances,  is  to  require 
facilities  to  choose  practices  firom  a 
larger  list  (or  menu)  of  categories  of 
specified  practices  (see  below).  EPA  is 
considering  requiring  practices  in  all  ten 
categories.  The  following  is  an  example 
of  the  format  and  potential  pollution 
prevention  practices  that  EPA  is 
considering  for  incorporation  into  the 
final  MP&M  rule: 

Category  1.  Must  Use  Practices  That 
Reduce  and/or  Recover  Dmg-Out 

To  satisfy  this  requirement,  facilities 
must  implement  three  or  more  drag-out 
reduction  practices  or  use  at  least  one 
drag-out  recovery  (i.e.,  chemical 
recovery)  technology  listed  below  on  all 
electroplating  or  surface  finishing  lines. 

Drag-out  Reduction  Practices  . 

•  Lower  process  solution  viscosity 
and/or  surface  tension  by  lowering 
chemical  concentration,  increasing  bath 
temperature,  or  use  wetting  agents. 

•  Reduce  drag-out  volume  by 
modifying  rack/barrel  design  and 
perform  rack  maintenance  to  avoid 
solution  trapping  under  insidation. 

•  Position  parts  on  racks  in  a  manner 
that  avoids  trapping  solution. 

•  Reduce  speed  of  rack/barrel 
withdraw  from  process  solution  and/or 
increase  dwell  time  over  process  tank. 

•  Rotate  barrels  over  process  tank  to 
improve  drainage. 

•  Use  spray/fog  rinsing  over  the 
process  tank  (limited  applicability). 

•  Use  drip  boards  and  return  process 
solution  to  die  process  tank. 

•  Use  drag-out  tanks,  where 
applicable,  and  return  solution  to  the 
process  tank. 

•  Work  with  customers  to  ensure  that 
part  design  maximizes  drainage 

Drag-out  Recovery 

Use  a  chemical  recovery  technology  to 
recover  drag-out  from  wastewater. 

•  Evaporators 

•  Ion  exchange 

•  Electrowinning 

•  Electrodialysis 

•  Reverse  osmosis 


Category  2.  Must  Use  Good  Rinse 
System  Design  for  Water  Conservation 

To  satisfy  this  requirement,  facilities 
must  implement  three  or  more  elements 
of  good  rinse  system  design  listed  below 
on  all  electroplating  or  surface  finishing 
lines: 

•  Select  the  minimum  size  rinse  tank 
in  which  the  parts  can  be  rinsed  and  use 
the  same  size  for  the  entire  plating  line, 
where  practical. 

•  Locate  the  water  inlet  and  discharge 
points  of  the  tank  at  opposite  positions 
in  the  tank  to  avoid  short-circuiting  or 
use  a  flow  distributor  to  feed  the  rinse 
water  evenly. 

•  Use  air  agitation,  mechanical 
mixing  or  other  means  of  turbulence. 

•  Use  spray/fog  rinsing  (less  effective 
with  hidden  surfaces). 

•  Use  multiple  rinse  tanks  in  a 
counter-flow  configuration  (i.e., 
coimter-current  cascade  rinsing). 

•  Reuse  rinse  water  multiple  times  in 
different  rinse  tanks  for  succeeding  less 
critical  rinsing 

Category  3.  Must  Use  Water  Flow 
Control  for  Water  Conservation 

,  To  satisfy  this  requirement,  facilities 
must  implement  at  least  one  effective 
method  of  water  use  control  on  all 
electroplating  or  surface  finishing  lines. 
Effective  water  use  controls  include,  but 
are  not  limited  to: 

•  Flow  restrictors  (Flow  restrictors  as 
a  stand  alone  method  of  rinse  water 
control  are  only  effective  with  plating 
lines  that  have  constant  production 
rates,  such  as  automatic  plating 
machines.  For  other  operations,  there 
must  also  be  a  mechanism  or  procedure 
for  stopping  water  flow  during  idle 
periods.) 

•  Conductivity  controls 

•  Timer  rinse  controls 

•  Production  activated  control  (e.g., 
spray  systems  activated  when  a  rack  or 
barrel  enters/exits  a  rinse  station) 

Category  4.  Must  Segregate  Non-Process 
Water  From  Process  Water 

To  satisfy  this  requirement,  facilities 
must  not  combine  non-process  water 
such  as  non-contact  cooling  water  with 
process  wastewater  prior  to  wastewater 
treatment. 

Category  5.  Must  Use  Water 
Conservation  Practices  With  Air 
Pollution  Control  Devices 

To  satisfy  this  requirement,  facilities 
operating  air  pollution  control  devices 
with  wet  scrubbers  must  recirculate  the 
scrubber  water  as  appropriate  (periodic 
blowdown  is  allowed,  as  needed). 
Where  feasible,  reuse  scrubber  water  in 
process  baths. 
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II 


Category  6.  Must  Practice  Good 
Housekeeping 

To  satisfy  this  requirement,  facilities 
must  demonstrate  compliance  with  each 
of  the  requirements  listed  below: 

•  Perform  preventative  maintenance 
on  all  valves  and  fittings  (i.e.,  check  for 
leaks  and  damage)  and  repair  leaky 
valves  and  fittings  in  a  timely  manner. 

•  Inspect  tanks  and  liners  and  repair 
or  replace  equipment  as  necessary  to 
prevent  ruptures  and  leaks.  Use  tank 
and  liner  materials  that  are  appropriate 
for  associated  process  solutions. 

•  Perform  quick  cleanup  of  leaks  and 
spills  in  chemical  storage  and  process 
areas. 

•  Remove  metal  buildup  from  racks 
and  fixtures. 

Category  7.  Minimize  the  Entry  of  Oil 
Into  Rinse  Systems 

To  satisfy  this  requirement,  facilities 
must  do  at  least  one  of  the  practices 
listed  below: 

•  Minimize  the  entry  of  oil  into 
cleaning  baths  or  use  oil  skimmers  or 
other  oil  removal  devices  in  cleaning 
baths  when  needed  to  prevent  oil  from 
entering  rinse  tanks. 

•  Work  with  customers  to  degrease 
parts  prior  to  shipment  to  the  plating 
facility  to  minimize  the  amount  of  oils 
on  incoming  materials. 

Category  8.  Must  Sweep  or  Vacuum  Dry 
Production  Areas  Prior  to  Rinsing  With 
Water 

To  satisfy  this  requirement,  facilities 
must  sweep  or  vacuum  dry  production 
area  floors  prior  to  rinsing  with  water. 

Category  9.  Must  Reuse  Drum/Shipping 
Container  Rinsate  Directly  in  Process 
Tanks 

To  satisfy  this  requirement,  when 
performing  rinsing  of  raw  material 
drums,  storage  drums,  and/or  shipping 
containers  that  contain  pollutants 
regulated  under  the  MP&M  regulation, 
facilities  must  reuse  the  rinsate  directiy 
into  process  tanks  or  save  for  use  in 
future  production. 

Category  10.  Must  Implement 
Environmental  Management  and  Record 
Keeping  System 

To  satisfy  this  requirement,  facilities 
must  meet  the  requirements  listed 
below: 

•  Implement  an  environmental 
management  program  that  includes,  but 
is  not  limited  to,  the  following  elements: 

•  Pollution  prevention  policy 
statement, 

•  Environmental  performance  goals, 

•  Pollution  prevention  assessment, 

•  Pollution  prevention  plan, 

•  Environmental  tracking  and  record 
keeping  system, 


•  Procedures  to  optimize  control 
parameter  settings  (e.g.,  ORP  set  point  in 
cyanide  destruction  systems,  optimum 
pH  for  chemical  precipitation  systems, 
etc.),  and 

•  Statement  delineating  minimum 
training  levels  for  wastewater  treatment 
operators. 

(EPA  notes  that  it  has  developed  a 
template  for  a  metal  finishing  facility- 
specific  Environmental  Management 
System  that  is  being  used  in  conjunction 
with  the  SGP  in  EPA's  Region  9  in 
California — see  http:// 
www.strategicgoals.org/tools/home.htm 
for  information  on  this  template). 

The  first  two  categories  listed  above 
involve  practices  and  techniques  for 
reducing  drag-out.  Drag-out  is  the  film 
of  chemical  solution  covering  parts  and 
fixtures  as  they  exit  process  solutions. 
For  many  metal  finishing  operations, 
drag-out  and  the  subsequent 
contamination  of  rinse  waters  is  the 
major  pollution  control  challenge. 
Reducing  the  formation  of  drag-out, 
minimizing  the  introduction  of  drag-out 
to  rinse  systems,  and  recovering  drag- 
out  are  important  poUution  prevention 
measures.  EPA  believes  that  drag-out 
reduction  and  recovery  may  prevent  a 
substantial  pollutant  loading  of  metals 
from  being  discharged  to  the  POTW. 
However,  EPA  did  not  have  sufficient 
information  on  the  pollutant  reductions, 
capital  costs,  and  operating  and 
maintenance  costs  associated  with 
installation  and  operation  of  drag-out 
reduction  and  recovery  technologies  to 
include  such  equipment  explicitly  into 
the  model  that  EPA  uses  to  develop 
national  estimates  of  compbance  costs 
and  pollutant  reductions.  Some  aspects 
of  drag-out  reduction  are  captured  in  the 
flow  rinse  reduction  modules  of  the  cost 
and  loadings  model  (see  the  Technical 
Development  Document  for  a  detailed 
discussion  of  the  cost  and  loadings 
model).  Good  rinse  design  can  reduce 
contamination  of  rinse  water  as  well  as 
reduce  the  volume  of  besh  water 
needed  to  perform  the  necessary  rinsing. 
It  also  reduces  the  volume  of  wastewater 
requiring  treatment,  which  in  turn 
reduces  costs  and  the  volume  of 
wastewater  treatment  sludge  requiring 
disposal.  EPA  specifically  solicits  data 
on  the  pollutant  reductions,  capital 
costs,  and  operating  and  maintenance 
costs  associated  with  installation  and 
operation  of  drag-out  reduction  and 
recovery  technologies. 

EPA  is  considering  allowing  facilities 
complying  with  the  P2  Alternative  to 
substitute  another  pollution  prevention 
practice  for  one  listed  above  provided 
that  the  facility  provides  adequate 
justification  for  the  modification  in  a 
written  request  submitted  to  the  control 


authority.  Facility  owners  must  certify 
compliance  with  the  pollution 
prevention  requirements  twice  per  year 
and  maintain  records  at  the  facility 
indicating  how  each  category 
requirement  has  been  satisfied. 
Facilities  choosing  the  P2  Alternative 
would  also  need  to  agree  to  make  the 
practices  enforceable.  Reporting  would 
occur  in  conjimction  with  their  twice 
annual  periodic  reports  on  continued 
compliance  under  the  General 
Pretreatment  Regulations  (40  CFR 
403.12(e)). 

EPA  solicits  comment  on  all  aspects 
of  the  Pollution  Prevention  Alternative 
for  the  Metal  Finishing  Job  Shops 
subcategory  including  the  list  of 
practices  as  well  as  the  possible  format 
for  the  alternative.  More  specifically, 
EPA  requests  comment  on  whether 
there  are  additional  practices  that 
should  be  listed,  the  costs  of 
implementing  this  compliance 
alternative,  the  pollutant  reduction 
associated  with  this  alternative,  and 
whether  EPA  should  offer  this 
alternative  to  other  subcategories  (even 
those  not  currenUy  regulated  by  the 
Metal  Finishing  and  Electroplating 
effluent  guidelines).  EPA  also  requests 
comments  from  local  regulators  on  the 
implementation  burden,  the  required 
documentation,  and  on  the  ability  to 
enforce  a  P2  Alternative. 

E.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  the  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  are  set  forth  at  40  CFR 
122.41(m)  and  (n)  and  for  indirect 
dischargers  at  40  CFR  403.16  and 
§403.17. 

F.  Variances  and  Modifications 

The  CWA  requires  application  of 
effluent  limitations  established  pursuant 
to  section  301  or  pretreatment  standards 
of  section  307  to  all  direct  and  indirect 
dischargers.  However,  the  statute 
provides  for  the  modification  of  these 
national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of  the 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for  toxic, 
conventional,  and  nonconventional 
pollutants. 
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1.  Fundamentally  Different  Factors 
Variances 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  discharging  facility  is 
fundamentally  different  with  respect  to 
factors  considered  in  establishing  the 
limitation  of  standards  applicable  to  the 
individual  facility.  Such  a  modification 
is  known  as  a  "fundamentally  different 
factors"  (FDF)  variance. 

Early  on,  EPA,  by  regulation  provided 
for  the  FDF  modifications  from  the  BPT 
effluent  limitations,  BAT  limitations  for 
toxic  and  nonconventional  pollutants 
and  BPT  limitations  for  conventional 
pollutants  for  direct  dischargers.  For 
indirect  dischargers,  EPA  provided  for 
modifications  from  pretreatment 
standards.  FDF  variances  for  toxic 
pollutants  were  challenged  judicially 
and  ultimately  sustained  by  the 
Supreme  Court.  (Chemical 
Manufacturers  Assn  v.  NRDC,  479  U.S. 
116(1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
section  301  (n)  of  the  Act  explicitly  to 
authorize  modifications  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  imder  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301(n),  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
during  rulemaking  raising  the  factors 
that  are  fundamentally  difi^erent  or  (2) 
information  the  applicant  did  not  have 
an  opportimity  to  submit.  The  alternate 
limitation  or  standard  must  be  no  less 
stringent  than  justified  by  the  difference 
and  must  not  result  in  markedly  more 
adverse  non-water  quality 
environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125 
subpart  D;  authorizing  the  Region^ 
Administrators  to  establish  alternative 
hmitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  direct 
dischargers.  Thus.  40  CFR  125.31(d)    " 
identifies  six  factors  (e.g.,  voliune  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 


in  question  is  fundamentally  different 
fitim  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  indirect 
dischargers  at  40  CFR  403.13.  The 
conditions  for  approval  of  a  request  to 
modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  section 
301(n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatment 
regulations  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  soiut:e  subject  to  NSPS  or  PSNS. 

2.  Economic  Variances 

Section  301(c)  of  the  CWA  authorizes 
a  variance  from  the  otherwise  applicable 
BAT  effluent  guidelines  for 
nonconventional  pollutants  due  to 
economic  factors.  The  request  for  a 
variance  from  effluent  limitations 
developed  from  BAT  guidelines  must 
normally  be  filed  by  the  discharger 
diuing  the  pubUc  notice  period  for  the 
draft  permit.  Other  filing  time  periods 
may  apply,  as  specified  in  40  CFR 
122.21(1)(2).  Specific  guidance  for  this 
type  of  variance  is  available  from  EPA's 
Office  of  Wastewater  Management. 

3.  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  guidelines 
for  certain  nonconventional  pollutants 
due  to  localized  environment  factors. 


These  pollutants  include  ammonia, 
chlorine,  color,  iron,  and  total  phenols. 

4.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  imder 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggei«d  in  several 
circiunstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request  that  a 
permit  modification  be  made.  There  are 
two  classifications  of  modifications; 
major  and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtu^ly  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modifications,  with  provisions  for 
public  notice  and  comment.  Conditions 
that  would  necessitate  a  major 
modification  of  a  permit  are  described 
in  40  CFR  122.62.  Minor  modifications 
are  generally  non-substantive  changes. 
The  conditions  for  minor  modification 
are  described  in  40  CFR  122.63. 

G.  Relationship  of  Effluent  Limitations 
and  Pretreatment  Standards  to  NPDES 
Permits  and  Local  Limits 

Effluent  limitations  and  pretreatment 
standards  act  as  a  primary  mechanism 
to  control  the  discharges  of  pollutants  to 
waters  of  the  United  States.  These 
limitations  and  standards  are  applied  to 
individual  facilities  through  NPDES 
permits  and  local  limits  developed  for 
POTWs  issued  by  EPA  or  authorized 
States  imder  section  402  of  the  Act  and 
local  pretreatment  programs  under 
section  307  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  this 
proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial  category.  In 
specific  cases,  the  NPDES  permitting 
authority  or  control  authority  (e.g.,  local 
POTW)  may  elect  to  establish 
technology-based  permit  limits  or  local 
limits  for  pollutants  not  covered  by  this 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  or 
standards  on  covered  pollutants  to 
achieve  compliance),  the  permitting  or 
control  authority  must  apply  those 
limitations  or  standards. 
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H.  Best  Management  Practices 

Sections  304(e)  and  402(a)  of  the  Act 
authorize  the  Administrator  to  prescribe 
"best  management  practices"  (BMPs). 
(See  40  CFR  122.44(k)).  EPA  may 
develop  BMPs  that  apply  to  all 
industrial  sites  or  to  a  designated 
industrial  category  and  may  offer 
guidance  to  permit  authorities  in 
establishing  management  practices 
required  by  unique  circumstances  at  a 
given  plant.  Dikes,  cmbs.  and  other 
control  measures  are  being  used  at  some 
MP&M  sites  to  contain  leaks  and  spills 
as  part  of  good  "housekeeping" 
practices.  However,  on  a  facility-by- 
facility  basis  a  permit  writer  may  choose 
to  incorporate  BMPs  into  the  permit. 
See  section  8  of  the  Technical 
Envelopment  Dociunent  for  this 
proposed  rule  for  a  detailed  discussion 
of  pollution  prevention  and  best 
management  practices  used  in  the 
MPStM  industry. 

XXn.  Related  Acts  of  Congress, 
Executive  Orders,  and  Agency 
InitiatiTes 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
dociunent  has  been  prepared  by  EPA 
(ICR  No.  1980.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr. 

There  are  five  areas  for  which  EPA  is 
proposing,  or  considering  to  collect 
information  from,  or  requiring  reporting 
or  record  keeping  by  MP&M  facilities.  In 
all  cases.  EPA  believes  the  collection  of 
information,  reporting,  or  record 
keeping  is  an  alternative  (i.e.,  voluntary) 
that  will  allow  a  reduction  in  overall 
burden  to  facilities  since  EPA  intends 
for  these  activities  to  reduce  or 
eliminate  effluent  sampling  and  analysis 
costs.  EPA  solicits  comment  on  all 
estimates  discussed  below. 

First.  EPA  is  proposing  to  allow 
indirect  discharging  MP&M  facilities 
(upon  agreement  with  the  control 
authority)  to  reduce  their  analytical 
monitoring  burden  for  specified 
pollutants  by  filing  a  statement  that 
certifies  that  those  pollutants  are  not 
present  in  the  discharge  or  are  present 


only  at  background  levels  from  intake 
water  and  without  any  increase  in  the 
pollutants  due  to  activities  of  the 
discharger  (See  §  438.4(e)  and  Section 
XXI.C.l  for  a  discussion  of  the 
monitoring  waiver).  EPA  estimates  the 
burden  for  reviev\ring  analytical 
sampling  data  and  other  technical 
information  required  to  make  the 
certification  (e.g.,  raw  material 
inventory  logs,  production  information, 
product  chemistry,  and  reports  on 
somte  water)  and  for  preparing  the 
certification  statement  one  time  per 
permit  cycle  (i.e.,  every  5  years)  to  be  24 
hours.  In  developing  the  technical  basis 
for  the  waiver,  EPA  is  allowing  the  use 
of  historical  sampling  data  as  well  as 
sampling  data  generated  for  compliance 
reports  required  by  the  General 
Pretreatment  Standards  (40  CFR  403.12). 
Therefore,  EPA  does  not  anticipate 
additional  monitoring  burden  associated 
with  this  waiver,  particularly  in 
comparison  to  the  periodic  compliance 
monitoring  that  is  being  replaced  by  this 
waiver.  In  addition,  certification  to 
receive  a  monitoring  waiver  imder  this 
proposed  rule  is  voluntary.  MP&M 
facilities  may  choose  not  to  avail 
themselves  of  this  optional  reduction  in 
monitoring.  EPA  estimates  that  5,250 
facilities  will  choose  the  monitoring 
waiver  for  some  pollutants. 

Second,  EPA  is  proposing  to  allow 
facilities  to  implement  an  organic 
pollutant  management  plan  as  one 
alternative  to  meeting  organic  pollutant 
limits  (or  organic  indicator  limits).  (See 
438.4(b)).  The  organic  pollutant 
management  plan  must  specify,  to  the 
satisfaction  of  the  permitting  authority 
or  control  authority,  the  toxic  and  non- 
conventional  organic  constituents  used 
at  the  facility;  the  disposal  method  used; 
the  procedures  in  place  for  ensuring  that 
organic  pollutants  do  not  routinely  spill 
or  leak  into  the  wastewater  or  that 
minimize  the  amount  of  organic 
constituents  used  in  the  process;  the 
procedures  in  place  to  manage  the 
oxidation  reduction  potential  (ORP) 
during  cyanide  destruction  to  control 
the  formation  of  chlorinated  organic 
byproducts;  and  the  procedures  to 
prevent  the  over  dosage  of 
dithiocarbamates  when  treating  chelated 
wastewater.  Facilities  choosing  to 
develop  an  organic  pollutant 
management  plan  must  certify  that  the 
procedures  described  in  the  plan  are 
being  implemented  at  the  facilify.  EPA 
estimates  the  burden  associated  with 
preparing  an  organic  pollutant 
management  plan  and  an  accompanying 
certification  statement  to  be  50  hours. 
After  the  initial  plan  is  approved,  EPA 
estimates  one  additional  hour  of  burden 


(once  per  year  for  direct  dischargers  and 
twice  per  year  for  indirect  dischargers) 
for  facilities  to  verify  that  the  plan  is 
being  implemented  and  to  prepare  the 
certification  statement.  However,  EPA 
beUeves  that  facilities  that  are  already 
regulated  by  the  Metal  Finishing 
Effluent  Guidelines  (40  CFR  part  433) 
and  that  have  a  solvent  management 
plan  in  place  under  those  regulations 
will  only  require  20  hours  to  update 
their  plan  for  the  initial  submittal.  EPA 
estimates  7,200  focilties  will  choose  to 
implement  an  organics  management 
plan  in  lieu  of  monitoring. 

Third,  EPA  is  considering  an  alternate 
approach  to  the  use  of  an  organic 
indicator  parameter  (see  Section  XXI.C.2 
for  a  discussion  on  the  proposed  organic 
indicator).  EPA  notes  that  this  alternate 
approach  is  not  being  proposed  in 
today's  notice,  but  is  being  considered 
for  the  final  rule.  In  this  case,  there 
would  be  some  additional  reporting  and 
record  keeping.  MP&M  facilities  could 
choose  an  indicator  pollutant  parameter 
from  a  given  set  of  choices.  EPA  would 
require  facilities  to  demonstrate  a 
correlation  between  the  chosen 
indicator  parameter  and  the  regulated 
organic  pollutants  (i.e.,  the  TOP  organic 
pollutants)  found  in  their  wastewater. 
EPA  is  soliciting  comment  on  this 
approach  and  has  estimated  the  burden 
of  performing  testing,  analyzing 
analytical  results,  and  keeping  records 
that  demonstrate  a  correlation  between 
the  regulated  organic  pollutants  and  the 
selected  indicator  parameter  to  be 
between  70  and  100  hours  per  facility 
once  per  permit  cycle  (i.e.,  5  years).  Lf 
no  major  changes  in  processes  or  raw 
materials  occur  during  that  period,  the 
demonstration  would  not  have  to  be 
repeated  for  the  next  permit  cycle.  The 
Agency  notes  that  the  choice  of  an 
option  would  be  voluntary.  EPA  has 
estimated  less  burden  for  direct 
dischargers  than  for  indirect  dischargers 
(i.e.  70  hours  versus  100  hours)  because 
the  direct  dischargers  typically  have 
more  advanced  treatment  in  place  and 
permit  writers  typically  require  them  to 
monitor  for  the  types  of  parameters  that 
EPA  is  considering  as  indicators  (e.g., 
COD.  Oil  &  Grease,  TOC.  TPH).  and 
therefore,  may  have  data  available  that 
demonstrates  a  correlation  to  the 
regulated  organic  pollutants.  EPA 
estimates  that  given  the  choice, 
approximately  515  facilities  would 
choose  to  demonstrate  and  use  a  site- 
specific  organic  pollutant  indicator. 

Fourth.  EPA  is  considering  whether  to 
allow  certain  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory  to 
demonstrate  compliance  with  specified 
pollution  prevention  and  water 
conservation  practices  (in  addition  to 
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maintaining  compliance  with  the 
existing  Metal  Finishing  and 
Electroplating  Effluent  Guidelines)  in 
lieu  of  meeting  the  requirements  of  the 
MP&M  regulation.  EPA  notes  that  this 
alternate  approach  is  not  being 
proposed  in  today's  notice,  but  is  being 
considered  for  the  final  rule.  Facilities 
in  the  Metal  Finishing  Job  Shops 
subcategory  that  do  not  wish  to  use  the 
compliance  alternative  would  need  to 
meet  the  full  requirements  of  the  MP&M 
regulation  as  specified  in  today's 
proposed  rule  (see  section  XXI.D  for  a 
discussion  of  the  Pollution  Prevention 
Alternative).  EPA  has  estimated  the 
biu'den  associated  with  preparing  the 
associated  certification  statements  to  be 
30  minutes  each.  Facilities  would 
submit  certification  statements  one  time 
initially  (by  the  compliance  deadline) 
and  twice  per  year  thereafter  for  indirect 
dischargers,  or  once  per  year  for  direct 
dischargers.  In  addition,  EPA  estimates 
the  burden  associated  with  record 
keeping  and  reporting  for  the  other 
related  compliance  paperwork  to  be  40 
hours  one  time  for  the  period  of  the 
permit  or  control  mechanism  (i.e.,  five 
years).  EPA  is  also  soliciting  comment 
on  whether  facilities  in  other 
subcategories  should  have  a  similar 
alternative.  EPA  estimates  that  if  the 
Pollution  Prevention  Alternative  were 
available  to  facilities  in  the  Metal 
Finishing  Job  Shops  Subcategory,  1,360 
facilities  would  choose  this  alternative. 
In  addition,  EPA  estimates  that  there 
would  be  550  additional  respondents  if 
a  limited  number  of  other  subcategories 
were  able  to  choose  this  compliance 
alternative. 

Finally,  EPA  is  proposing  to  set 
niunehcal  limitations  on  the  discharge 
of  Total  Sulfide  from  facilities  in  several 
subcategories.  In  an  effort  to  reduce 
monitoring  burden  on  indirect 
dischargers,  EPA  is  considering  (but  not 
proposing)  to  allow  a  waiver  for  the 
monitoring  of  total  sulfide  (even  when 
present),  at  the  discretion  of  the  POTW, 
when  a  focility  demonstrates  that  the 
siilfides  will  not  generate  acidic  or 
corrosive  conditions  and  will  not  create 
conditions  that  enhance  opportunities 
for  release  of  hydrogen  sulfide  gas  in  the 
sewer/interceptor  collection  system  or 
at  the  receiving  POTW  or  otherwise 
interfere  with  the  operation  of  the 
POTW  EPA  estimates  the  burden 
associated  to  make  such  a 
demonstration  is  100  hours.  EPA  would 
require  this  only  one  time  per  permit 
cycle  and  if  no  major  changes  in 
processes  or  raw  materials  occur  during 
that  period,  the  demonstration  would 
not  have  to  be  repeated  for  the  next 
permit  cycle.  EPA  estimates  that  4,420 


facilities  would  be  respondents  under 
the  total  sulfide  waiver  if  it  were 
available. 

The  total  burden  for  the  two  areas 
which  are  being  proposed  today  is 
437,070  hours  for  approximately  7,200 
facilities  [Note:  approximately  5.200 
facilities  are  expected  to  be  respondents 
in  both  areas].  In  addition,  for  Uie  three 
areas  that  EPA  is  not  proposing  but  is 
considering  for  the  final  rule,  EPA 
estimates  565.595  hours  for  6.845 
respondents  (some  facilities  may  be 
respondents  in  more  than  one  of  the 
three  areas).  Labor  costs  are  accoimted 
for  within  the  estimated  burden  hoiu-s. 
EPA  estimates  that  there  are  no  capital 
costs  associated  with  these  potential 
reporting  and  record  keeping 
requirements.  EPA  estimates  a  reduction 
in  the  capital  and  operating  and 
maintenance  costs  associated  with 
monitoring  to  demonstrate  compliance 
with  numerical  limits,  particularly  for 
the  proposed  monitoring  waiver  for 
indirect  dischargers  and  the  organics 
management  plan. 

In  tne  cases  discussed  above,  the  data 
and  information  required  by  the 
proposed  or  considered  information 
collection,  reporting,  or  record  keeping 
requirements  can  be  claimed  as 
confidential  business  information 
according  to  the  regulations  found  in  40 
CFR  part  2.  However,  as  specified  at  40 
CFR  2.302,  effluent  data  submitted  in 
response  to  these  information  and  data 
requests  can  not  be  claimed  as 
confidential. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
luiless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  Agency  requests  comments  on  its 
need  for  this  information,  the  acciuacy 


of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  biuden.  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director.  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave.. 
NW.,  Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  hiclude  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  miake  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  January  3,  2001,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  February  2, 
2001.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

B.  Unfunded  Mandates  Reform  Act 
(UMRA) 

1.  UMRA  Requirements 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  govenunents.  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  EPA  did  not 
adopt  that  alternative.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
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affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Estimated  total  annualized  before-tax 
costs  of  compliance  for  the  proposed 
rule  are  $2,034  million  ($1999).  Of  this 
total,  $2,020  million  is  inciured  by  the 
private  sector  and  $14  million  is 
incurred  by  State  and  local  governments 
that  perform  MP&M  actixnties. 
Permitting  authorities  inciu-  an 
additional  $0,115  to  $0,912  million  to 
administer  the  rule,  including  labor 
costs  to  write  permits  and  to  conduct 
compliance  monitoring  and 
enforcement  activities.  Thus,  EPA  has 
determined  that  this  rule  contains  a 
Federal  mandate  that  may  result  in 
•expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Accordingly.  EPA  has 
prepared  under  section  202  of  the 


UMRA  a  written  statement  which  is 
summarized  below. 

2.  Analysis  of  Impacts  on  Government 
Entities 

Although  the  costs  of  implementation 
(and  compliance  for  government-owned 
facilities)  are  approximately  $15  million 
annually  (i.e.,  below  the  threshold 
specified  in  section  202)  MP&M  is  a 
large  industrial  category  and  EPA  fully 
analyzed  the  impacts  on  State  and  local 
governments.  The  proposed  MP&M  Rule 
will  affect  governments  in  two  ways: 

•  Government-owned  MP&M 
facilities  may  be  directly  affected  by  the 
MP&M  regulation  and  therefore  incur 
compliance  costs;  and 

•  Municipalities  that  own  Publicly 
Owned  Treatment  Works  (POTWs)  that 
receive  influent  from  MP&M  facilities 
subject  to  the  regulation  may  incur 
additional  costs  to  implement  the 
proposed  rule.  These  include  costs 
associated  with  permitting  MP&M 
facilities  that  have  not  been  previously 
permitted,  and  with  repermitting  some 
MP&M  facilities  earlier  than  would 
otherwise  be  required.  In  addition. 
POTWs  may  elect  to  issue  mass-based 
permits  to  some  MP&M  facilities  that 


currently  have  concentration-based 
permits,  at  an  additional  cost. 

a.  Compliance  Costs  for  Government- 
Owned  MP&M  Facilities 

EPA  administered  a  survey  (the 
"Municipal  Survey")  to  govemment- 
ovsmed  facilities  to  assess  the  cost  of  the 
regulation  on  these  facilities  and  the 
government  entities  that  own  them.  (See 
Section  V.B  for  a  discussion  of  EPA's 
data  collection  efforts.)  The  siuvey 
responses  provide  the  basis  for  EPA's 
analysis  of  the  budgetary  impacts  of  the 
proposed  regulation,  including  the  size 
and  income  of  the  populations  served 
by  the  affected  government  entities;  the 
government's  cvurent  revenues  by 
soiuce,  taxable  property,  debt,  pollution 
control  spending,  and  bond  rating;  and 
the  costs,  funding  sources,  and  other 
characteristics  of  the  MP&M  facilities 
owned  by  each  government  entity.  Table 
XXn.B-l  provides  national  estimates  of 
the  government  entities  that  operate 
MP&M  facilities  potentially  subject  to 
the  proposed  rule.  Table  XXII.B-2 
summarizes  the  annualized  compliance 
costs  incurred  by  government  entities  by 
regulatory  option. 


Table  XXII.B-l.— Number  of  Government-Owned  Facilities  by  Type  and  Size  of  Government  Entity 


Size  of  govemment  and  Status  under  proposed  option 


Municipal 
govemment 


State 
govemment 


County 
govemment 


Regional 

governmental 

autfiority 


Total 


Large  Governments  (population  >  50,000) 


Numt>er  of  govemment  entities  >  flow  cutoff 
Number  of  govemment  entities  <  flow  cutoff 


60 
512 


183 
183 


77 
610 


0 
36 


319 
1,341 


Small  Governments  (population  <s  50,000) 


ir 


Niffntwr  of  govemment  entitles  >  flow  cutoff 
Number  of  govemment  entities  <  flow  cutoff  . 


410 
1.781 


481 


410 
2,262 


All  Govemntents 


Number  of  govemment  entities  >  flow  cuto 
Number  of  govemment  entities  <  flow  cuto 

ff  

470 
2.293 

183 
183 

77 
1.091 

0 
36 

729 

(f 

3.603 

Total 

2,763 

366 

1,167 

36 

4.332 

Table  XXII.B-2.— Number  of  Regulated  Government-Owned  Facilities  and  Compliance  Costs  by  Size  of    - 

Government  and  Regulatory  Option 

• 

Proposed  option 

Option  2/6/10 

Option  4/8 

Number  of 

facilities 

subject  to 

regulation 

Compliance 

costs 

(million  1999$) 

Number  of 

facilities 

subject  to 

regulation 

Compliance 

costs 

(million  1999$) 

Number  of 

facilities 

subject  to 

regulation 

Compliance 

costs 

(mitlion  1999$) 

Facilities  Owned  by  Large  Govemments 
Facilities  Owned  by  Small  Govemments 
All  Government-Owned  Facilities  

319 
410 
729 

$11.3 

2.6 

13.9 

1,660 
2,672 
4,332 

31.5 
33.3 
64.8 

1.660 
2,672 
4,332 

$101.3 
123.4 
224.7 

Costs  incurred  by  government-owned      owned  by  small  govemments,  are 
facilities,  particularly  for  facilities               substantially  lower  under  the  proposed 

■ 

rule  than  under  the  other  two  options 
considered.  The  lower  costs  result  from 
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the  exclusion  of  a  large  number  of 
govemment-ovvned  facilities  under  the 
proposed  low  flow  cutoff. 

b.  Small  Government  Impacts 

EPA's  analysis  also  considered 
whether  the  proposed  rule  may 
significantly  or  uniquely  affect  small 
governments.  Section  XVI.B.3.C  of 
today's  notice  describes  the 
methodology  used  to  assess  budgetary 
impacts  on  governments.  Briefly.  EIPA 
examined  three  measures  to  assess  the 
affordability  of  new  requirements.  These 
three  criteria  incorporate  measures  of 
compliance  costs  (impacts  on  site-level 
cost  of  service),  impacts  on  taxpayers, 
and  impact  on  government  debt  levels. 

EPA  estimates  that  there  are  2,672 
facilities  owned  by  small  governments 
(i.e.,  governments  with  a  population  of 
less  than  50,000).  The  low  flow 
exclusion  in  today's  proposed  rule  will 
exclude  2,262  small  government-owned 
MP&M  facilities.  Thus,  the  proposed 
rule  covers  410  small  government- 
owned  facilities.  Of  these  facilities,  140 
incur  no  compliance  costs  under  the 
proposed  option,  and  the  remaining  270 
incur  emnualized  costs  that  average  less 
than  $10,000  per  facility.  The  total 
compliance  cost  for  all  the  small 
government-owned  facilities  incurring 
costs  under  today's  proposed  rule  is 
$2.6  million.  Only  140  of  the  270 
facilities  have  costs  greater  than  1 
percent  of  baseline  cost  of  service 
(measured  as  total  facility  costs  and 
expenditures,  including  operating, 
overhead  and  debt  service  costs  and 
expenses).  EPA  estimated  no  significant 
impacts  for  any  of  the  governments 
owning  these  facilities,  based  on  the 
three  budgetary  criteria  mentioned 
above.  EPA  has  determined  that  this 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
None  of  the  affected  governments  are 
expected  to  incur  significant  budgetary  . 
impacts  as  a  result  of  the  proposed  rule, 
and  consequently,  that  the  proposed 
rule  will  not  significantly  or  uniquely 
affect  small  governments.  Nonetheless, 
EPA  did  consult  with  small 
governments  (see  discussions  on 
consultation  in  sections  XXII.B.7  and 

xxn.c). 

c.  POTW  Administrative  Costs 

EPA  also  analyzed  the  administrative 
costs  incurred  by  local  governments  to 
implement  the  proposed  rule.  The 
results  of  this  analysis  are  presented  in 
section  XVI.H.3.  In  smnmary,  EPA 
estimates  that  POTWs  will  inciu' 
incremental  average  annualized  costs 
over  15  years  of  between  $115,000  and 
$912,000  under  the  proposed  rule.  The 


maximimi  expenditiu^s  by  all  affected 
POTWs  in  any  one  year  will  be  between 
$186,000  and  $1,607,000.  These  costs 
include  issuing  new  permits  to  facilities 
that  do  not  currently  have  permits, 
issuing  mass-based  permits  to  some 
facilities  that  ciurently  have 
concentration-based  permits,  and 
repermitting  some  facilities  sooner  than 
would  otherwise  be  required  to  meet  the 
three-year  compliance  schedule.  On 
average,  a  POTW's  costs  for  the 
incremental  permitting  are  only  $23  to 
$184  for  the  4,944  N4P&M  facilities 
permitted  under  the  proposed  rule.  EPA 
expects  that  these  increases  in  costs  will 
be  partially  offset  by  reductions  in 
government  administrative  costs  for 
facilities  that  are  already  permitted 
under  local  limits  and  that  will  be 
repermitted  under  this  rule. 

3.  Statutory  Authority 

The  statutory  authority  for  this 
rulemaking  is  as  follows:  Sections  301, 
304,  306,  307,  308,  402  and  501  of  the 
Clean  Water  Act,  33  U.S.C.  1311. 1314, 
1316,  1317, 1318,  1342'and  1361  and 
the  Pollution  Prevention  Act  of  1990,  42 
U.S.C.  13101  etseq..  Pub  L.  101-508, 
November  5, 1990.  A  consent  decree 
with  the  Natural  Resources  Defense 
Council  established  a  deadline  of 
October  2000  for  EPA  to  propose 
effluent  limitations  for  this  industry. 

4.  Costs  and  Benefits 

The  assessment  of  costs  and  benefits 
for  this  rule,  including  the  assessment  of 
costs  to  State,  local,  and  Tribal 
governments  and  to  the  private  sector,  is 
discussed  above  and  in  Sections  XVI 
(costs),  XX  (benefits)  of  this  preamble. 
EPA  prepared  an  extensive  analysis  of 
costs  and  benefits  for  private  facilities 
and  for  governments,  including  analysis 
by  size  and  by  subcategory.  In  the  most 
summarized  form,  EPA  estimates  the 
social  cost  of  the  proposed  rule  (which 
includes  facility  compliance  costs)  at 
$2.0  to  $2.1  billion  annually  ($1999). 
The  total  value  of  benefits  Uiat  can  be 
expressed  in  dollar  terms  ranges  from 
$0.4  billion  to  $1.1  billion.  As  discussed 
in  Section  XX,  EPA  solicits  comment  on 
several  expansions  to  these  benefit 
estimates.  In  particular,  EPA  includes  in 
the  public  record  for  today's  proposal, 
an  extensive  analysis  of  additional 
categories  of  benefits,  such  as  boating 
and  wildlife  viewing.  EPA  also 
estimated  values  for  these  new 
categories,  but  pending  public  comment 
and  peer  review,  did  not  incorporate  the 
results  from  the  new  methodologies  into 
the  total  monetized  benefits  of  the 
proposed  riile. 

Tne  Federal  resources  (i.e.,  water 
pollution  control  grants)  which  are 


generally  available  for  financial 
assistance  to  States  are  included  in 
section  106  of  the  Clean  Water  Act. 
There  are  no  Federal  funds  available  to 
defray  the  costs  of  this  rule  on  local 
governments. 

5.  Future  Costs  and  Disproportionate 
Costs 

The  Unfunded  Mandates  Reform  Act 
requires  that  EPA  estimate,  where 
accuirate  estimation  is  reasonably 
feasible,  future  compliance  costs 
imposed  by  the  rule  and  any 
disproportionate  budgetary  effects. 
EPA's  estimates  of  the  future 
compliance  costs  of  this  rule  are 
discussed  in  detail  in  Section  XVI.G  of 
the  preamble.  Briefly,  new  sources  in  all 
but  the  Metal  Finishing  Job  Shop  direct 
discharger  subcategory  incur  costs  that 
are  below  one  percent  of  post-regulation 
revenues,  and  costs  for  the  Metal 
Finishing  Job  Shop  indirect  dischargers 
are  less  than  three  percent  of  estimated 
facility  revenues.  Cost  increases  of  this 
magnitude  are  unlikely  to  place  new 
facilities  at  a  competitive  disadvantage 
relative  to  existing  sources.  Moreover, 
costs  as  a  percentage  of  revenues  are 
generally  comparable  for  new  sources 
and  existing  sources  with  which  they 
will  compete. 

EPA  does  not  expect  that  the  rule  will 
have  disproportionate  budgetary  effects 
on  any  particular  areas  of  the  country, 
particular  governments  or  types  of 
communities.  The  affected  population 
of  MP&M  facilities  is  distributed 
throughout  the  coimtry  in  settings  from 
urban  to  rural,  with  more  facilities 
likely  to  be  located  in  larger  urban  areas. 
EPA  therefore  expects  that  the  burden 
on  governments  to  permit  facilities 
under  the  rule,  and  the  loss  of 
employment  due  to  closiu-es  caused  by 
the  rule,  will  be  dispersed  rather  than 
concentrated  in  any  specific  area. 
Moreover,  the  proposed  rule  is  expected 
to  resiilt  in  a  net  increase  in 
employment  over  15  years,  when  the 
employment  associated  with 
compliance  activities  is  considered.  A 
discussion  of  commimity  impacts  is 
included  in  Section  XVI. 

6.  Effects  on  National  Economy 

The  Unfunded  Mandates  Reform  Act 
requires  that  EPA  estimate  the  effect  of 
this  rule  on  the  national  economy  where 

(1)  accurate  estimates  are  feasible  and 

(2)  the  rule  will  have  a  "material"  effect 
on  the  economy.  EPA's  estimates  of  the 
impact  of  this  proposal  on  the  national 
economy  are  described  in  Section  XVI 
of  this  preamble  and  in  the  EEBA.  The 
proposed  rule  is  projected  to  result  in 
closures  or  moderate  financial  impacts 
on  a  very  small  percentage  of  all  MP&M 
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fecilities,  to  result  in  only  limited  price 
increases  in  any  MP&M  sector,  and  to 
have  a  negligible  impact  on  the  U.S. 
balance  of  trade. 

7.  Consultation 

In  addition  to  private  industry,  our 
stakeholders  include  State  and  local 
government  regulators.  We  consulted 
with  all  of  these  stakeholder  groups  on 
topics  such  as  options  development, 
cost  models,  pollutants  to  be  regulated, 
cost  of  the  regulation,  and  compliance 
alternatives.  Some  of  the  stakeholders 
provided  helpful  comments  on  the  cost 
models,  technology  options,  pollution 
prevention  techniques,  and  monitoring 
alternatives. 

Because  many  facilities  affected  by 
this  proposal  are  indirect  dischargers, 
the  Agency  involved  POTWs  as  they 
will  have  to  implement  the  rule.  EPA 
consulted  with  POTWs  individually  and 
through  the  Association  of  Municipal 
Sewerage  Agencies  (AMSA).  In 
addition,  EPA  consulted  with 
pretreatment  coordinators  and  State  and 
local  regulators. 

The  Agency  collaborated  with  POTWs 
in  selecting  BAT  facilities  for  EPA 
wastewater  sampling  and,  in  several 
cases,  POTWs  performed  wastewater 
sampling  and  submitted  the  data  to  EPA 
for  use  in  developing  the  rule.  As 
described  above  and  in  Section  V.B, 
EPA  conducted  the  POTW  survey  to 
obtain  estimates  of  POTW  permitting 
costs  and  sludge  disposal  practices  and 
costs.  EPA  assessed  whether  any 
impacts  of  the  regulatory  requirements 
in  the  rule  might  significanUy  or 
uniquely  affect  POTWs,  especially  small 
PO'TWs,  and  determined  the  degree  to 
which  POTWs  would  benefit  from  the 
regulation  by  having  more  options  for 
sewage  sludge  disposal  and  decreased 
costs  of  disposing  of  the  sludge. 

EPA  consulted  with  State  and  local 
regulators  during  three  different  public 
meetings.  Their  main  comments  focused 
on:  (1)  The  potential  burden  on  them  to 
issue  permits/control  mechanisms  for  a 
large  number  of  facilities  that  have  not 
been  permitted  under  effluent 
guidelines  prior  to  this  rule;  (2)  request 
for  additional  monitoring  flexibilities; 
and  (3)  request  to  allow  them  to  use 
concentration-based  standards  in  the 
MP&M  rule  for  those  subcategories 
where  it  is  difficult  to  obtain  production 
or  flow  information  at  the  process-level. 
EPA  has  incorporated  many  of  their 
suggestions  and  addressed  these 


concerns  throughout  today's  preamble 
(see  Sections  I1.D,  XII.C,  and  XXI ). 

8.  Alternatives  Considered 

EPA  believes  that  the  proposed  rule  is 
the  least  burdensome  and  most  cost- 
effective  of  the  regulatory  alternatives 
considered  that  still  meets  the  objectives 
of  the  rule.  EPA  acknowledges  that  the 
rule  will  impose  some  burden,  but  EPA 
believes  that  the  additional  costs  are 
justified  due  to  the  additional  pollutant 
removals.  The  proposed  low-flow 
cutoffs  and  subcategory  exemptions 
reduce  the  number  of  facilities  that 
require  permitting  by  over  90  percent. 
Section  XVI.H  presents  EPA's  analysis 
of  the  facility  impacts  of  the  proposed 
rule,  which  shows  that  facility 
compliance  costs  would  be  36  percent 
higher  imder  Option  2/6/10  than  imder 
the  proposed  rule  and  120  percent 
higher  under  Option  4/8.  Section  XVII 
presents  EPA's  analysis  of  the  cost- 
effectiveness  of  the  regulatory  options, 
which  shows  that  the  proposed  option 
is  the  most  cost-effective  of  these  three 
options. 

C.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imder  the 
Administrative  Procedures  Act  or  any 
other  statute,  unless  the  Administrator 
certifies  that  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  organizations. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as  (1)  A  small  business 
according  to  the  Regulations  of  the 
Small  Business  Administration  (SBA)  at 
13  CFR  121.201,  which  define  small 
businesses  for  Standard  Industrial 
Classification  (SIC)  codes;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 


In  accordance  with  Section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  that  examines 
the  impact  of  the  proposed  rule  on  small 
entities,  along  with  regulatory 
alternatives  that  could  reduce  that 
impact.  The  IRFA  is  available  for  review 
in  the  public  record  (as  Chapter  10  in 
the  Economic,  Environmental,  and 
Benefits  Analysis)  and  is  simimarized 
below. 

1.  Initial  Regulatory  Flexibility  Analysis 

a.  Rationale.  Objectives,  and  Legal  Basis 
for  Proposal 

EPA's  "Preliminary  Data  Summary  for 
the  Machinery  Manufacturing  and 
Rebuilding  Industry"  (EPA  440/1-89/ 
106)  identified  the  Metal  Products  and 
Machinery  (MP&M)  industry  as  one  that 
is  discharging  wastestreams  containing 
toxic  pollutants  to  publicly  owned 
treatment  works  and  directly  into  the 
nation's  surface  waters.  The  volume  and 
characteristics  of  these  wastestreams  are 
described  more  fully  in  Section  VII  of 
this  notice.  Due  to  the  water  quality, 
hiunan  health,  and  environmental 
concerns  associated  with  these 
discharges,  EPA  selected  the  MP&M 
industry  for  the  development  of  a  new 
effluent  guidelines  regulation  in  1990. 
The  Agency  develops  categorical 
effluent  limitations  imder  authority  of 
tiie  Clean  Water  Act  (33  U.S.C.  1251  ef 
seq.).  Section  I  of  this  notice  discusses 
the  legal  basis  for  the  proposed  rule  in 
more  detail.  Briefly,  the  Clean  Water  Act 
directs  the  Agency  to  reduce  discharges 
of  pollutants  into  the  Nation's  water  and 
into  publicly-owned  treatment  works. 
The  objective  of  today's  proposed  rule  is 
to  reduce  those  discharges  from  the 
class  of  point  sources  in  the  MP&M 
industry. 

b.  Number  and  Type  of  Small  Entities 

A  large  number  of  the  63,000  MP&M 
facilities  nationwide  are  owned  by  small 
entities.  The  small  entities  covered  by 
this  proposed  rule  are  small  businesses 
and  small  governmental  jurisdictions. 
Table  XXII.C-1  shows  the  total  number 
of  facilities  operating  in  the  baseline 
and  the  number  owned  by  small 
entities.  Overall,  approximately  80 
percent  of  all  MP&M  facilities  are 
owned  by  small  entities.  However,  it 
should  be  noted  that  the  low  flow 
exclusions  in  the  proposed  rule  win 
exclude  approximately  85  percent  of  the 
facilities  owned  by  small  entities. 
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Table  XXII.C-1  .—Percent  of  MP&M  facilities  Owned  by  Small  Entities 

Type  of  Factlity 

Number  of 
facilities 

operating  in 
baseline 

Number  of 

facilities 

owned  by 

small  entities 

Percent  of  fa- 
cilities owned 
by  small 
entities 

Private  MP&M* 

54,591 
4.332 

44.773 
2.672 

82% 

Govemment-Owned  ... 

" 

62% 

Total* 

58.923 

47.445 

81% 



*  Excludes  baseline  closures. 


The  SBA  definitions  for  small 
business  use  either  employment-based 
or  revenue-based  standards,  depending 
on  the  Standard  Industrial  Classification 
(SIC)  code.  The  manufacturing  sectors 
generally  use  employment-based 
standards,  and  most  non-manufacturing 
sectors  use  revenue-based  standards. 
MP&M  facilities  perform  a  wide  variety 


of  activities,  represented  by  over  200 
SIC  codes.  To  assess  the  impacts  of  the 
rule  on  small  entities,  for  analytical 
purposes,  these  SIC  codes  were 
organized  into  18  industry  sectors,  with 
some  further  distinctions  by  type  of 
activity  (i.e.,  manufacturing  or 
maintenance/repair).  To  select  a  small 
business  definition  for  each  sector,  EPA 


chose  the  SBA  standard  that  was 
common  to  the  most  SIC  Codes  (i.e.,  the 
mode  of  the  distribution  of  SBA 
definitions)  in  a  particular  sector  (or 
activity).  Table  XXn.C-2  lists  the 
definitions  by  sector  used  in  the  impact 
assessment. 


Table  XXII.C-2.— Small  Business  Definitions  for  Analyzing  MP&M  Sectors 


Sector  and  activity 


Hardware  

Aircraft — Manufacturing  

Aircraft-Maintenance/Repair  

Electronic  Equipment 

Stationary  Industnal  Equip. — Manufacturing  

Stationary  Industrial  Equip. — Maint/Repair 

Ordnance  

Aerospace 

Mobile  Industrial  Equip  

Instruments — Manufacturing 

Instruments — Maintenance/Repair  

Precious  Metals/Jewelry — Manufacturing 

Precious  Metals/Jewelry — Maintenarx»/Repatr  ... 

Ship — Manufacturing  

Ship — Maintenance/Repair 

Ship — Maintenance/Repair  (SIC  449)  ^  

Household  Equip. — Manufacturing 

Household  Equip. — Maintenance/Repair 

Railroad — Manufacturing  „ 

Railroad — Maintenance/Repair 

Motor  Vehicle — Manufactunng  

Motor  Vehicle — Maintenance/Repair 

Motor  Vehicle — Maintenance/Repair  (SIC  5013)  ^ 

Bus  &  Truck — Manufacturing 

Bus  &  Truck — Maintenance/Repair 

Office  Machines — Manufacturing 

Office  Machines — Maintenarx^/Repair  ; 

Steel  Forming  &  Finishing  

Printed  Circuit  Boards ; 

Metal  Finishing  &  Electroplating  Job  SfK>ps 

Other  Metal  Products — Manufacturing  

Other  Metal  Products — Maintenance/Repair 


Small  txjsiness  definition 

using  the  most  common 

SBA  standard  for  the  SIC 

codes  in  each  sector 


500  Emptoyees. 
1 ,000  Employees. 
$5  Million. 
750  Employees. 
500  Employees. 
$5  Million. 
1 ,000  Employees. 
1 ,000  Employees. 
500  Employees. 
500  Employees. 
$5  Million. 
500  Employees. 
$5  Million. 
1 ,000  Employees. 
500  Employees. 
$5  Million. 
500  Employees. 
$5  Million. 
1 ,000  Employees. 
1 ,500  Employees. 
500  Employees. 
$5  Million. 
100  Employees. 
500  Employees. 
$5  Million. 
1 ,000  Employees. 
$18  Million. 
1 ,000  Employees. 
500  Employees. 
500  Employees. 
500  Employees. 
$5  Million. 


'  SIC  Code  449— Includes  4491  (Marine  Cargo),  4492  (Towing  &  tugboat  service),  4493  (Marinas),  and  4499  (Water  Transportation  Services, 
ncc/. 

2  SIC  Code  5013— Wholesale  distribution  of  motor  vehicle  supplies,  tools  and  equipment;  and  new  motor  vehicle  parts. 


c.  Impacts  on  Small  Entities 

For  small  businesses.  EPA  drew  on 
the  firm  and  facility  impact  analyses 
discussed  in  Section  XVI  of  this  notice 


to  assess  impacts  on  small  entities.  The 
analysis  compared  compliance  costs  to 
revenues  for  the  small  entities  at  the 
firm  level.  EPA  also  examined  the 


facility  impact  analysis  results  for 
facilities  owned  by  small  firms.  The 
facility  impact  analysis  estimated 
facility  closines  and  other  adverse 
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changes  to  financial  conditions  (denoted 
here  as  "moderate  impacts").  See 
Section  XVI. B  of  this  notice  for  details 
on  how  EPA  determines  closures  and 
moderate  impacts  for  private  businesses. 
The  results  from  these  analyses  are 
discussed  in  more  detail  in  the 
following  paragraphs.  Briefly,  these 
analyses  indicated  that  941  of  the  small 
entities  may  incin  costs  equal  to  3 
percent  or  more  of  annual  revenues,  181 
facilities  owned  by  small  entities  might 
close  as  a  result  of  the  proposed  rule, 
and  492  facilities  owned  by  small 
entities  are  likely  to  experience 
moderate  financial  impacts.  Thel81 
small  entity  facility  closines  represent 
less  than  one-half  of  one  percent  of  the 
facilities  owned  by  small  entities  that 
are  operating  in  the  baseline.  Although 


the  percentage  of  small  facilities 
projected  to  incxn  impacts  is  quite 
small,  the  number,  in  absolute  terms, 
was  large  enough  for  the  Ag'^ncy  to 
conclude  that  a  small  business  analysis 
was  appropriate.  After  EPA  considers 
comments  and  data  received  in  response 
to  this  proposed  rulemaking,  especially 
with  regard  to  the  IRFA,  the  Panel's 
recommendations,  and  alternatives  that 
would  reduce  small  entity  impacts,  EPA 
will  adjust  the  rule  as  appropriate  and 
it  is  possible  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  there  is  a  possibility  that 
the  Agency  may  not  prepare  a  final 
regulatory  flexibility  analysis  and  would 
certify  the  final  rule. 


i.  Compliance  Costs  as  a  Percent  of  Firm 
Revenue 

EPA  compared  compliance  costs  to 
revenues  at  the  firm  level  as  a  measure 
of  the  relative  burden  of  compliance 
costs.  Table  XXII.C-3  shows  the  results 
of  this  comparison.  The  Agency  was  not 
able  to  estimate  national  numbers  of 
firms  that  own  MP&M  facilities 
precisely,  because  the  sample  weights 
based  on  the  siirvey  design  represent 
niunbers  of  facilities  rather  than  firms. 
The  results  in  Table  XXII.C-3  are 
reasonable  approximations,  however,  in 
that  95  percent  of  the  facilities  owned 
by  small  firms  are  single-facility  firms, 
for  which  sample  weights  could  be 
used. 


TABLE  XXII.C-^. 


iRM  LEVEL  Before-Tax  Annual  Compliance  Costs  as  a  Percent  of  Annual  Revenues  for 

Private  Small  Businesses 


Number  and  percent  with  before-tax  annual  compliance  costs  annual  revenues  equal  to: 

Number  of  small  firms  in  the  analysis 

Less  than  1% 

1-3% 

Over  3% 

Number 

Percent 

Number 

Percent 

Number 

Percent 

42,509  

40,560 

95.4% 

1.008 

2.4% 

941 

22% 

Approximately  85  percent  of  the 
small  entities  are  not  projected  to  incur 
any  costs  to  comply  with  the  proposed 
rule  because  they  are  among  the 
facilities  covered  by  the  low  flow 
exclusions  (See  Section  XII  for 
discussion  of  the  low  flow  exclusions). 
Even  so,  the  IRFA  includes  a  cost 
analysis  for  all  small  facilities.  The 
results  reported  here  accoimt  for  the 
exclusions.  More  than  95  percent  of 
small  entities  incin  compliance  costs 


less  than  1  percent  of  annual  revenues. 
A  small  percentage  (2  percent)  of  the 
small  businesses  in  the  analysis  incur 
costs  equal  to  3  percent  or  more  of 
annual  revenues.  (Results  of  the  cost-to- 
sales  ratios  are  presented  in  the  EEBA.) 
Of  the  small  firms  that  incin  costs 
greater  than  1  percent  of  revenues,  612 
firms  are  projected  by  the  facility  impact 
analysis  to  close  or  experience  moderate 
impacts. 


ii.  Facility  Closines  and  Moderate 
Impacts 

Table  XXn.C-4  siunmarizes  the 
results  frt)m  the  facility  closure  analysis 
for  the  proposed  option  for  private 
facilities  owned  by  small  entities,  by 
discharge  status.  Table  XXn.C-4  also 
shows  the  niunber  of  facilities  owned  by 
small  businesses  that  experience 
moderate  impacts. 


Table  XXII.C-4.— Closures  and  Moderate  Impacts  for  Private  Facilities  Owned  by  Small  Entities 


All  facilities 


Indirect 
discfuirgers 


Direct 
dischargers 


Number  of  facilities  operating  in  tfie  baseline 

Number  of  ckDsures  

Percent  ctosing  

Number  of  facilities  with  moderate  impacts  .. 
Percent  with  moderate  impacts 


44,773 
181 

0.40% 
492 

1.1% 


41,536 

161 

0.39% 

454 

1.1% 


3.237 
20 

0.62% 
38 

1.2% 


Again,  approximately  85  percent  of 
the  facilities  owned  by  small  entities  are 
not  projected  to  incur  any  costs  to 
comply  with  the  proposed  rule  because 
they  are  among  the  facilities  covered  by 
the  low  flow  exclusions.  (See  Section 
Xn  for  discussion  of  the  low  flow 
exclusions.)  The  projected  number  of 
closures  is  very  small  compared  to  the 
large  niunber  of  facilities  owned  by 
small  entities.  Less  than  one-half  of  one 
percent  of  the  facilities  owned  by  small 


entities  that  are  operating  in  the 
baseline  are  projected  to  close.  The 
percentage  of  small  entities 
experiencing  moderate  impacts  is  also 
low,  at  one  percent.  In  regard  to  the 
baseline  closure  analysis,  to  put  this 
information  in  context,  data  on  facility 
start-ups  and  closures  from  the  Census 
Statistics  of  U.S.  Businesses  indicate 
that  between  6  and  12  percent  of 
facilities  in  the  major  metal  products 
manufacturing  industries  close  in  any 


given  year.  (See  discussion  in  Chapter  5 
of  the  Economic.  Enviroiunental.  and  . 
Benefits  Analysis.) 

iii.  Impacts  on  Small  Govenmients 

For  small  governments.  EPA  relied  on 
the  analysis  described  in  Section 
XVI.B.3.C.  EPA  estimates  that  there  are 
2,672  fecilities  owned  by  small 
governments.  The  low  flow  exclusion  in 
today's  proposed  rule  will  exclude 
2,262  of  these  small  government-owned 
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MP&M  facilities.  Thus,  the  proposed 
rule  covers  410  small  government- 
owned  facilities.  Of  these  facilities,  only 
270  incur  costs,  and  the  average  cost  per 
facility  is  less  than  $10,000.  The  total 
compliance  cost  for  all  the  small 
government-owned  facilities  incurring 
costs  under  today's  proposed  rule  is 
$2.7  million.  Only  140  of  the  270 
focilities  have  costs  greater  than  1 
percent  of  baseline  cost  of  service 
(measured  as  total  facility  costs  and 
expenditures,  including  operating, 
overhead  and  debt  service  costs  and 
expenses).  EPA  estimated  no  significant 
impacts  for  any  of  these  facilities,  based 
on  three  budgetary  criteria  [i.e.,  impacts 
on  site-level  cost  of  service,  impacts  on 
taxpayers,  and  impact  on  government 
debt  levels)  as  described  in  Section 
XVI.B.3.C  .  Thus,  EPA  concluded  that 
none  of  the  afi^ected  governments  are 
expected  to  incur  significant  budgetary 
impacts  as  a  result  of  the  proposed  rule. 

d.  Alternatives  to  the  Proposed  Rule 

EPA  sought  from  the  outset  to  design 
a  regiUation  that  would  not 
unreasonably  burden  small  entities.  In 
particular.  H'A  considered  a  number  of 
regulatory  alternatives  for  indirect  and 
direct  dischargers,  and  conducted 
extensive  analysis  of  wastewater  flow 
exclusions.  As  detailed  in  Section  Xn  of 
this  notice,  EPA  selected  a  regulatory 
alternative  that  incorporates  low  flow 
exclusions  for  several  subcategories. 
The  primary  alternatives  to  the 
proposal,  while  providing  additional 
pollutant  reductions,  also  increased  the 
number  of  small  entities  covered.  These 
alternatives  would  have  resulted  in 
additional  small  entity  impacts.  The 
results  from  the  closure  analysis  and  the 
cost-to-revenue  analysis  for  diese 
alternatives  are  included  in  the  IRFA, 
but  are  not  summarized  in  this  section 
of  today's  notice.  As  a  result  of  selecting 
the  low  flow  exclusions,  the  proposed 
rule  imposes  substantially  lower 
impacts  on  small  entities  than  the  other 
options.  In  particular,  the  low  flow 
exclusion  for  indirect  discharging 
facilities  in  two  subcategories — the 
General  Metals  subcategory  and  the  Oily 
Wastes  subcategory — played  a 
significant  role  in  minimizing  small 
business  impacts.  EPA  estimates  that 
there  are  over  26,000  facilities  in  the 
General  Metals  subcategory  and  over 
28,000  in  the  Oily  Wastes  subcategory 
operating  in  the  baseline,  and  that  small 
entities  comprise  a  large  portion  of  these 
subcategories.  The  low  flow  exclusion 
for  both  of  these  subcategories  will 
largely  reduce  the  number  of  small 
entities  affected  by  the  MP&M  proposed 
rule.  For  the  General  Metals 
subcategory,  EPA  is  proposing  a  1  MGY 


flow  cutoff  for  the  reasons  explained  in 
Section  XII.D.  This  low  flow  exclusion 
reduces  the  number  of  regulated 
facilities  in  this  subcategory  by  75 
percent.  The  facilities  that  comprise  the 
75  percent  are  mostly  small  entities  and 
represent  only  6  percent  of  the  total 
pollutants  discharged  by  the  facilities  in 
this  subcategory.  For  the  Oily  Wastes 
subcategory,  EPA  is  proposing  a  2  MGY 
flow  cutoff  for  the  reasons  explained  in 
Section  XD.  This  low  flow  exclusion 
reduces  the  number  of  regulated 
facilities  in  this  subcategory  by  96 
percent.  The  facilities  that  comprise  the 
96  percent  are  mostly  small  entities  and 
represent  39  percent  of  the  total 
pollutant  discharged  by  the  facilities  in 
this  subcategory.  In  Section  XII,  EPA 
presented  its  rationale  for  concluding 
that  national  pretreatment  standards 
were  not  warranted  for  facilities 
discharging  less  than  2  MGY  in  this 
subcategory. 

EPA  considered  and  incorporated 
other  types  of  alternatives,  such  as 
monitoring  alternatives.  These  are 
summarized  below  and  discussed  more 
fully  in  Sections  XXI.C  and  XXI.D  of 
today's  notice. 

e.  Reporting,  Record  Keeping  and  Other 
Compliance  Requirements, 

There  are  five  areas  for  which  EPA  is 
proposing  to  require,  or  considering 
requiring,  reporting  or  record  keeping 
by  MP&M  facilities:  (1)  Certification  to 
waive  monitoring  for  pollutants  that  are 
not  present;  (2)  certification  and 
implementation  of  an  organic  chemicals 
management  plan  in  fieii  of  monitoring 
for  organic  pollutants;  (3)  demonstration 
of  a  correlation  to  a  site-specific  organic 
pollutant  indicator  parameter;  (4) 
certification  of  a  total  sulfide  monitoring 
waiver  for  indirect  dischargers;  and  (5) 
demonstration  of  specified  pollution 
prevention  practices  and  compliance 
with  existing  regulations  in  lieu  of 
compliance  with  the  MP&M  effluent 
guidelines  for  facilities  in  the  Metal 
Finishing  Job  Shop  subcategory  and 
some  facilities  in  other  subcategories.  In 
all  cases,  EPA  believes  the  collection  of 
information,  reporting,  or  record 
keeping  is  an  alternative  (i.e.,  voluntary) 
that  will  allow  a  reduction  in  overall 
burden  to  facilities  since  EPA  intends 
for  these  activities  to  reduce  or 
eliminate  effluent  sampling  and  analysis 
costs.  Each  of  these  five  areas  is  briefly 
described  below  and  is  described  in 
detail  in  section  XXI,  and  the  associated 
biu-den  is  discussed  in  section  XXII.A. 

Briefly,  for  the  certification  to  waive 
monitoring  for  pollutants  that  are  not 
present,  EPA  expects  that  facilities  will 
need  to  review  analytical  sampling  data 
and  other  technical  information 


required  to  make  the  certification  (e.g., 
raw  material  inventory  logs,  production 
information,  product  chemistry,  and 
reports  on  soxut;e  water).  There  is  some 
additional  effort  required  to  prepare  the 
certification  statement  one  time  per 
permit  cycle  (i.e..  every  5  years).  EPA  is 
allowing  the  use  of  historical  sampling 
data  as  well  as  sampling  data  generated 
for  compliance  reports  required  by  the 
General  Pretreatment  Standards  (40  CFR 
403.12)  in  the  development  of  the 
certification  statement.  Therefore,  EPA 
does  not  anticipate  additional 
monitoring  burden  associated  with  this 
waiver,  particularly  in  comparison  to 
the  periodic  compliance  monitoring  that 
is  being  replaced  by  this  waiver.  A 
wastewater  treatment  operator  or  other 
qualified  facility  personnel  who  is 
familiar  with  the  facility's  processes, 
products  and  analytical  monitoring 
reports  can  make  the  determination. 

In  terms  of  the  certification  and 
implementation  of  an  organic  chemicals 
management  plan  in  lieu  of  monitoring 
for  organic  pollutants,  fecilities 
choosing  to  develop  an  organic 
pollutant  management  plan  must  certify 
that  the  procedures  described  in  the 
plan  are  being  implemented  at  the 
facility.  EPA  notes  that  development 
and  implementation  of  the  plan  would 
likely  require  the  attention  of  the 
wastewater  treatment  operator  or  plant 
manager.  EPA  believes  that  facilities 
covered  by  the  Metal  Finishing  effluent 
guidelines  (40  CFR  part  433)  with  a 
solvent  management  plan  in  place 
under  those  regulations  will  only  have 
to  update  their  plan. 

EPA  is  considering  (but  is  not 
proposing)  allowing  the  demonstration 
of  a  correlation  to  a  site-specific  organic 
pollutant  indicator  parameter  as  an 
alternate  approach  to  the  use  of  an 
organic  indicator  parameter  (see  section 
XXI.C. 2  for  a  discussion  on  the 
proposed  organic  indicator).  In  this 
case,  there  would  be  some  additional 
reporting  and  record  keeping.  Facilities 
would  need  to  perform  testing,  analyze 
analytical  results,  and  keep  records  that 
demonstrate  a  correlation  between  the 
regulated  organic  pollutants  and  the 
selected  indicator  parameter.  EPA  notes 
that  direct  dischargers  may  incur  less 
burden  than  indirect  dischargers 
because  they  typically  have  more 
advanced  treatment  in  place  and  permit 
writers  typically  require  them  to 
monitor  for  the  types  of  parameters  that 
EPA  is  Considering  as  indicators  (e.g., 
COD,  Oil  &  Grease,  TOC,  and  TPH); 
therefore,  they  may  already  have  data 
available  that  demonstrates  a  correlation 
to  the  regidated  organic  pollutants.  A 
wastewater  treatment  operator  or  other 
qualified  facility  personnel  who  is 
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femiliar  with  the  facility's  processes, 
products,  and  analytical  monitoring 
reports  should  be  able  to  make  the 
determination.  Some  facilities  may 
prefer  consultation  with  an  analytical 
chemist. 

EPA  is  proposing  to  set  numerical 
limitations  on  the  discharge  of  total 
sulfide  frtim  facilities  in  several 
subcategories.  In  an  effort  to  reduce 
monitoring  burden  on  indirect 
dischargers,  EPA  is  considering  (but  not 
proposing)  to  allow  a  waiver  for  the 
monitoring  of  total  sulfide  (even  when 
present).  EPA  would  require  this 
demonstration  one  time  per  permit 
cycle  and  if  no  major  changes  in 
processes  or  raw  materials  change 
diu'ing  that  period,  the  demonstration 
would  not  have  to  be  repeated  for  the 
next  permit  cycle.  A  wastewater 
treatment  operator  or  other  qualified 
facility  personnel  who  is  familiar  with 
the  facility's  processes,  products,  and 
analytical  monitoring  reports  can  make 
the  determination. 

Finally.  EPA  is  considering,  but  not 
proposing,  whether  to  allow  certain 
facilities  in  the  Metal  Finishing  Job 
Shop  subcategory  to  demonstrate 
compliance  with  specified  pollution 
prevention  and  water  conservation 
practices  (in  addition  to  maintaining 
compliance  with  the  existing  Metal 
Finishing  and  Electroplating  effluent 
guidelines)  in  lieu  of  meeting  the 
requirements  of  the  MP&M  regulation. 
Facilities  would  submit  certification 
statements  one  time  initially  (by  the 
compliance  deadline)  and  twice  per 
year  thereafter  for  indirect  dischargers, 
or  once  per  year  for  direct  dischargers. 
The  compliance  paperwork  necessary  to 
implement  this  alternative  would  likely 
require  the  attention  of  the  wastewater 
treatment  operator  or  plant  manager. 

/.  Overlapping  Federal  Rules 

EPA  has  established  effluent 
guidelines  regulations  for  thirteen 
industrial  categories  which  may  perform 
operations  that  are  sometimes  found  in 
MP&M  facilities.  These  effluent 
guidelines  are: 

•  Electroplating  (40  CFR  part  413); 

•  Iron  and  Steel  Manufactiu-ing  (40 
CFR  part  420); 

•  Nonferrous  Metals  Manufacturing 
(40  CFR  part  421); 

•  Ferroalloy  Manufacturing  (40  CFR 
part  424); 

•  Metal  Finishing  (40  CFR  part  433); 

•  Battery  Manufacturing  (40  CFR  part 
461); 

•  Metal  Molding  and  Casting  (40  CFR 
part  464); 

•  Coil  Coating  (40  CFR  part  465); 

•  Porcelain  Enameling  (40  CFR  part 
466): 


•  Aluminimi  Forming  (40  CFR  part 
467); 

•  Copper  Forming  (40  CFR  part  468); 

•  Electrical  and  Electronic 
Components  (40  CFR  part  469);  and 

•  Nonferrous  Metals  Forming  and 
Metal  Powders  (40  CFR  part  471). 

In  1986.  the  Agency  reviewed 
coverage  of  these  regulations  and 
identified  a  significant  niunber  of  metals 
processing  facilities  discharging 
wastewater  that  these  1 3  regulations  did 
not  cover.  As  discussed  above,  EPA's 
"Preliminary  Data  Summary  for  the 
Machinery  Manufacturing  and 
Rebuilding  Industiy"  (EPA  440/1-89/ 
106)  identified  the  MP&M  industry  as 
one  that  is  discharging  hazardous 
wastes  to  publicly  owned  treatment 
works  and  directly  into  the  nation's 
surface  waters. 

EPA  recognizes  that  in  some  cases, 
unit  operations  performed  in  industries 
covered  by  the  existing  effluent 
guidelines  are  the  same  as  imit 
operations  performed  at  MP&M 
facilities.  In  general,  when  unit 
operations  and  their  associated 
wastewater  discharges  are  already 
covered  by  an  existing  effluent 
guideline,  they  will  remain  covered 
under  that  effluent  guideline.  However, 
for  the  existing  Electroplating  (40  CFR 
part  413)  and  Metal  Finishing  (40  CFR 
part  433)  effluent  guidelines  most 
fecilities  will  be  covered  by  this 
proposal.  EPA  is  proposing  to  replace 
the  existing  Electroplating  (40  CFR  part 
413)  and  Metal  Finishing  (40  CFR  part 
433)  effluent  gmdelines  with  the  MP&M 
regulations  for  all  facilities  in  the 
Printed  Wiring  Board  subcategory,  all 
facilities  in  the  Metal  Finishing  Job 
Shop  subcategory,  and  for  direct 
discharging  facilities  in  the  Non- 
Chromium  Anodizers  subcategory.  (See 
Section  VI.C  for  a  discussion  of 
subcategory-specific  applicability). 

When  a  facility  covered  by  an  existing 
metals  effluent  guidelines  (other  than 
Electroplating  or  Metal  Finishing) 
discharges  wastewater  from  unit 
operations  not  covered  imder  that 
existing  metals  guideline  but  covered 
under  MP&M,  the  facility  will  need  to 
comply  with  both  regulations.  In  those 
cases,  the  permit  writer  or  control 
authority  (e.g.,  Publicly  Owned 
Treatment  Works)  will  combine  the 
limitations  using  an  approach  that 
proportions  the  limitations  based  on  the 
different  in-scope  production  levels  (for 
production-based  standards)  or 
wastewater  flows.  POTWs  refer  to  this 
approach  as  the  "combined  wastestream 
formula"  (40  CFR  403.6(e)),  while 
NPDES  permit  writers  refer  to  it  as  the 
"building  block  approach."  Permit 
writers  and  local  control  authorities 


currenUy  issue  permits  and  control 
mechanisms  for  many  facilities  in  other 
effluent  guidelines  categories  where 
overlaps  with  more  than  one  effluent 
limitation  guidelines  regulation  occur 
(e.g.,  Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers;  Pesticide 
Manufactxiring;  Pesticide  Formulating, 
Paclmging  and  Repackaging;  and 
Pharmaceutical  Manufactiiring).  See 
Section  ni.D  of  this  preamble  for 
additional  discussion  of  applicability. 

2.  Small  Business  Advocacy  Review 
Panel 

As  required  by  section  609(b)  of  the 
RFA,  as  amended  by  SBREFA,  EPA  also 
conducted  outreach  to  small  entities 
and  convened  a  Small  Business 
Advocacy  Review  Panel  to  obtain  advice 
and  recommendations  of  representatives 
of  the  small  entities  that  potentially 
would  be  subject  to  the  rule's 
requirements.  The  Panel  consisted  of 
representatives  from  three  Federal 
agencies:  EPA,  the  Small  Business 
Administration,  and  the  Office  of 
Management  and  Budget.  The  Panel 
reviewed  materials  EPA  prepared  in 
connection  with  the  IRFA,  and  collected 
the  advice  and  recommendations  of 
small  entity  representatives.  For  this 
proposed  rule,  the  small  entity 
representatives  included  nine  small 
Vff&M  facility  owner/operators,  one 
small  municipality,  and  the  following 
six  trade  associations  representing 
different  sectors  of  the  industry: 
National  Association  of  Metal  Finishers 
(NAMF)/Association  of  Electroplaters 
and  Surface  Finishers  (AESF)/MP&M 
Coalition;  the  Association  Connecting 
Electronics  Industries  (also  known  as 
IPC);  Porcelain  Enamel  Institute; 
American  Association  of  Shortline 
Railroads  (ASLRA);  Electronics  Industry 
Association  (EIA);  and  the  American 
Wire  Producers  Association  (AWPA). 
Prior  to  and  following  the  convening  of 
the  Panel.  EPA  and  the  other  members 
of  the  Panel  sought  to  gather  advice  and 
recommendations  by  meeting  and 
consulting  with  the  small  entity 
representatives  listed  above.  On 
September  16.  1999  and  October  5. 
1999,  EPA  held  pre-Panel  meetings  with 
the  potential  small  entity 
representatives  to  provide  background 
information  on  the  MP&M  regulation 
and  EPA's  regulatory  process  emd  to 
provide  detailed  information  on  the 
elements  of  the  IRFA  including  possible 
regulatory  alternatives.  After  EPA's 
Small  Business  Advocacy  Chair 
convened  the  Panel  on  December  8. 
1999,  the  Panel  provided  over  300  pages 
of  background  information  and  analysis 
to  the  small  entity  representatives  and 
met  with  the  representatives  on 
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December  17. 1999  and  January  7,  2000. 
The  Panel  asked  the  small  entity 
representatives  to  submit  written 
comment  on  the  MP&M  rulemaking  in 
relation  to  the  elements  of  the  IRFA. 
The  Panel  carefully  considered  these 
comments  when  developing  its 
recommendations. 

Consistent  with  the  RFA/SBREFA 
requirements,  the  Panel  evaluated  the 
assembled  materials  and  small-entity 
comments  on  issues  related  to  the 
elements  of  the  IRFA  and  prepared  a 
report.  The  report  simunarizes  the 
Panel's  outreach  efforts  to  small  entities 
and  the  comments  submitted  by  the 
small  entity  representatives.  The  Panel's 
report  also  presents  their  findings  on 
issues  related  to  the  elements  of  an 
IRFA  and  recommendations  regarding 
the  rulemaking.  EPA  included  a  copy  of 
the  Panel  report  in  the  docket  for  this 
proposed  rule. 

In  the  area  of  potential  reporting, 
record  keeping  and  compliance 
requirements,  the  Panel  recommended 
that  EPA  consider  reduced  monitoring 
schemes  for  small  entities  including 
incorporating  several  concepts  of  the 
proposed  EPA  NPDES  Streamlining 
regulations  ("Amendments  to 
Streamline  the  National  Pollutant 
Discharge  Elimination  System  Program 
Regulations:  Round  2;  Proposed  Rule" 
61  FR  65268;  December  11,  1996).  For 
example,  the  Panel  "encourages  EPA  to 
explore  options  for  allowing 
certification  in  lieu  of  monitoring  where 
an  operator  can  determine,  based  on 
knowledge  of  the  facility  and  its 

Processes,  that  certain  pollutants  are  not 
kely  to  be  present  or  are  adequately 
controlled."  Based  on  the  Panel's 
recommendations,  EPA  is  proposing  to 
allow  MP&M  indirect  discharge 
facilities  to  apply  for  a  waiver  that  will 
allow  them  to  reduce  their  monitoring 
burden.  In  order  for  a  facility  to  receive 
a  monitoring  waiver,  the  facility  must 
submit  a  certification  statement  in 
writing  to  the  control  authority  [e.g., 
POTW)  stating  that  the  facility  does  not 
use  nor  generate  in  any  way  a  pollutant 
(or  pollutants)  at  their  site  or  that  the 
pollutant  (or  pollutants)  is  present  only 
at  background  levels  from  intake  water 
and  widiout  any  increase  in  the 
pollutant  due  to  activities  of  the 
discharger.  EPA  notes  that  the  NPDES 
streamlining  for  direct  dischargers, 
which  includes  a  similar  provision,  was 
finalized  on  May  15,  2000  (65  FR 
30886). 

The  Panel  also  reconunended  that 
EPA  give  serious  consideration  to 
allowing  the  use  of  best  management 
practices  (BMPs)  instead  of  numerical 
limitations,  at  least  for  some  pollutants 
and/or  subcategories  of  facilities.  In 


response  to  this  recommendation,  EPA 
is  soliciting  comment  and  data  on  a 
"Pollution  Prevention  Alternative  for 
the  Metal  Finishing  Job  Shop 
Subcategory."  This  alternative  would 
allow  facilities  in  the  Metal  Finishing 
Job  Shop  subcategory  to  implement  a  set 
of  pollution  prevention  measiires  in  lieu 
of  monitoring  for  a  set  of  regulated 
parameters.  The  Agency  is  also 
soliciting  comment  on  allowing 
facilities  in  other  subcategories  to 
comply  with  this  pollution  prevention 
alternative.  EPA  fidly  describes  this 
potential  alternative  in  Section  XXI.D. 

In  relation  to  proposing  an  indicator 
for  toxic  organic  constituents  to  reduce 
the  burden  of  monitoring  for  specific 
organic  pollutants,  the  Panel 
recommended  that  EPA  attempt  to 
identify  an  appropriate  organic 
indicator  if  it  turns  out  that  limitations 
for  organic  pollutants  are  appropriate 
for  one  or  more  subcategories.  However, 
the  Panel  also  recommended  that  if 
organic  pollutant  removals  by 
subcategory  are  not  higher  than  levels  in 
the  preliminary  analysis  provided  to  the 
Panel,  then  EPA  should  give  serious 
consideration  to  not  proposing 
pretreatment  standards  for  those 
pollutants  in  those  subcategories.  In 
response  to  this  recommendation,  the 
Agency  is  proposing  several  alternatives 
for  organic  pollutant  monitoring.  EPA  is 
proposing  to  allow  the  use  of  Total 
Organic  Carbon  (TOC)  as  an  indicator 
parameter  for  organic  pollutants  foimd 
in  the  wastewater  discharges  at  MP&M 
facilities.  The  indicator  is  an  alternative 
limit.  If  facilities  do  not  wish  to  use 
TCXD  as  an  indicator,  EPA  is  proposing 
two  other  alternatives.  The  second 
alternative  allows  facilities  to  monitor 
for  a  list  of  organic  pollutants  (i.e.,  total 
organics  parameter  (TOP)  list)  and  to 
meet  a  limit  which  would  equate  to  the 
siunmation  of  all  quantifiable  values  of 
the  listed  organic  pollutants.  The  third 
alternative  allows  facilities  to  develop 
and  certify  the  implementation  of  an 
"organic  chemical  management  plan." 
The  Agency  further  discusses  these 
organic  monitoring  alternatives  in 
Section  XXI.C. 

The  Panel  also  recommended  that 
EPA  not  regulate  TSS,  pH,  iron,  or 
aluminum  for  indirect  dischargers.  The 
Agency  is  not  proposing  pretreatment 
standards  for  any  of  these  parameters. 

In  the  area  of  overlap  with  other 
Federal  rules,  the  Panel  recommended 
that  EPA  attempt  to  minimize  the 
potential  for  MP&M  facilities  to  be 
covered  by  more  than  one  effluent 
guideline  and  that  EPA  clarify  in  the 
preamble  how  it  plans  to  regulate 
fecilities  that  have  operations  covered 
by  more  than  one  efOuent  guideline.  In 


response  to  this  recommendation,  EPA 
has  made  an  effort  to  clearly  define  the 
applicability  of  the  proposed  MP&M 
rule.  In  addition,  EPA  is  replacing  the 
Metal  Finishing  (40  CFR  part  433)  and 
Electroplating  (40  CFR  part  413)  effluent 
guidelines  for  a  large  number  of 
facilities.  Therefore,  these  facilities  will 
only  be  covered  by  the  MP&M  rule. 

Tne  Panel  recommended  that  EPA 
ccmsider  regulatory  alternatives, 
including  a  "no  rqgiilation"  option,  to 
reduce  any  significant  economic 
impacts  that  ase  not  justified  by 
environmental  improvements  and  to 
improve  the  cost-effectiveness  of  the 
regulation.  In  response  to  these 
recommendations,  the  Agency  is 
proposing  low  flow  exclusions  for  two 
subcategories  and  is  proposing  not  to 
establish  pretreatment  standards  for 
three  other  subcategories  based  on  low 
levels  of  pollutants  discharged.  EPA 
discusses  these  issues  throughout  this 
notice  (see  Sections  D.D,  VI.C,  and  XII 
for  detailed  discussions  of  the  proposed 
flow  cutoff  (or  no  regulation)  by 
subcategory). 

Additionally,  as  recommended  by  the 
Panel,  EPA  has  solicited  data  and 
comment  on  the  following  topics 
discussed  in  the  Panel  report:  the  cost 
savings  to  Control  Authorities  and 
dischargers  of  BMPs  in  lieu  of 
numerical  limitations;  in-process  versus 
end-of-pipe  monitoring  for  cyanide; 
inclusion  of  the  steel  wire  produceic  in 
the  proposed  rule;  costs  for  contract 
hauling;  certain  methodological  issues, 
including  costs  and  adequacy  of 
operational  changes  or  treatment 
enhancements  for  BAT  facilities  to 
consistently  and  reliably  achieve  full 
compliance  with  proposed  limitations; 
the  POTW  removals  methodology;  and 
the  revision  to  the  Toxic  Weighting 
Factors.  EPA  invites  comments  on  all 
aspects  of  the  proposal  and  its  impacts 
on  small  entities  (see  Section  XXm  for 
a  specific  request  for  comment  on  each 
of  these  issues). 

D.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
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State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pxirsuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  nde  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule 
establishes  effluent  limitations  imposing 
requirements  that  apply  to  metal 
product  and  machinery  facilities,  as 
defined  by  this  preamble,  when  they 
discharge  wastewater.  The  rule  applies 
to  States  and  localities  when  they  own 
and  operate  an  in-scope  MP&M  facility. 
EPA  estimates  4,300  MP&M  facihties  are 
owned  and  operated  by  State  and  local 
governments.  Only  730  of  these  4,300 
facilities  discharge  MP&M  process 
wastewater  at  levels  above  the  flow 
•exclusions  for  the  General  Metals  and 
Oily  Wastes  subcategories  (1  MGY  and 
2  MGY,  respectively). 

In  addition,  this  proposed  rule  will 
affect  State  and  local  governments  when 
they  are  administering  CWA  permitting 
programs.  The  proposed  nde,  at  most, 
imposes  minimal  administrative  costs 
on  States  that  have  an  authorized 


NPDES  program.  (These  States  must 
incorporate  the  new  limitations  and 
standards  in  new  and  reissued  NPDES 
permits).  In  an  effort  to  minimize  this 
administrative  burden,  EPA  has 
incorporated  a  low  flow  cutoff  for 
indirect  dischargers  in  the  two  largest 
subcategories  [i.e.,  General  Metals  and 
Oily  Waste)  to  reduce  permitting  burden 
on  POTWs  related  to  permitting  the 
smallest  MP&M  facilities  (see  Sections 
n.D,  VI.C,  and  XII  for  discussions  on  the 
proposed  low  flow  exclusion).  The  total 
cost  of  today's  proposal  to  governments 
(including  regulated  MP&M 
government-owned  facilities  and 
regulators)  is  less  than  $15  million. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule.  See  Section  XXII. B  for 
a  discussion  of  the  administrative  costs 
to  State  and  local  governments. 

Although  Executive  Order  13132  does 
not  apply  to  this  rule,  EPA  did  consult 
with  State  and  local  government 
representatives  in  developing  this 
proposal.  EPA  developed  and 
administered  a  survey  questionnaire  to 
collect  information  from  POTWs  on  the 
burden  of  implementing  permits  for 
MP&M  facilities  (see  Section  V.B.5  for  a 
information  on  the  POTW  survey 
questionnaire).  In  addition,  EPA 
attended  several  industry  and 
professional  meetings  such  as  the 
National  Metal  Finishing  Strategic  Goals 
Summit  and  the  annual  meetings  of  the 
Association  of  Municipal  Sewerage 
Authorities  (AMSA)  to  talk  to  States  and 
local  governments  (and  other 
stakeholders)  about  the  MP&M  proposed 
rule  including  several  possible 
alternative  options  for  monitoring. 
States  and  local  government 
representatives  were  also  present  at 
EPA's  public  meetings  on  the  MP&M 
proposed  rule  (see  Section  V.E  of  this 
notice  for  a  discussion  on  public 
outreach  efforts).  Section  II.D 
simunarizes  many  of  the  major  concerns 
expressed  by  MP&M  stakeholders 
(including  State  and  local  governments) 
during  the  development  of  this 
proposal. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  govenmients,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  fi-om  State  and  local 
officials. 

F.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

1.  E.0. 12898  Requirements 

Executive  Order  12898  requires  that, 
to  the  greatest  extent  practicable  and 


permitted  by  law,  each  Federal  agency 
must  make  achieving  environmental 
justice  part  of  its  mission.  E.O.  12898 
provides  that  each  Federal  agency  must 
conduct  its  programs,  policies,  and 
activities  that  substantially  affect  human 
health  or  the  enviroimient  in  a  manner 
that  ensures  that  such  programs, 
policies,  and  activities  do  not  have  the 
effect  of  excluding  persons  (including 
populations)  fi-om  participation  in. 
denjdng  persons  (including 
populations)  the  benefits  of,  or 
subjecting  persons  (including 
populations)  to  discrimination  under 
such  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 
origin. 

2.  Environmental  Justice  Analysis 

EPA  examined  whether  the  proposed 
regulation  will  promote  environmental 
justice  in  the  areas  affected  by  MP&M 
discharges.  This  analysis  first  examines 
whether  the  proposed  rule  specifically 
reduces  risks  to  disadvantaged 
populations.  EPA  then  examined 
whether  MP&M  discharges  have  a 
disproportionally  high  environmental 
impact  on  minority  populations  based 
on  the  demographic  characteristics  of 
the  populations  residing  in  the  counties 
affected  by  MP&M  discharges. 

a.  Changes  in  Health  Risk  for 
Subsistence  Anglers 

Subsistence  anglers  include  low- 
income  and  minority  populations  that 
rely  heavily  on  subsistence  fishing  in 
their  food  supply.  Subsistence  anglers 
are  likely  to  be  at  disproportionally  high 
risk  from  consumption  of  contaminated 
fish  because  of  heavy  reliance  on  fish 
caught  in  local  waters  in  their  diets. 
EPA's  analysis  of  changes  in  adverse 
health  effects  from  the  proposed  rule 
show  that  benefits  to  subsistence  anglers 
substantially  exceed  benefits  to 
recreational  anglers. 

EPA  used  the  same  methodology  for 
estimating  cancer  and  systemic  health 
risk  used  in  the  national  human  health 
benefits  analysis  to  estimate  changes  in 
health  risk  to  subsistence  anglers.  EPA's 
estimates  show  that  subsistence  anglers  ■ 
face  significantly  higher  cancer  risk 
from  fish  consumption  than  recreational 
anglers  at  the  baseline  discharge  levels. 
The  estimated  average  lifetime  cancer 
risk  in  the  baseline  for  subsistence  and 
recreational  anglers  is  20.3  in  a  million 
and  8.08  in  a  million,  respectively.  The 
estimated  reduction  in  average  lifetime 
cancer  risk  for  subsistence  anglers  is 
more  than  double  the  reduction  in  risk 
for  sport  anglers  (i.e.,  7.70  in  a  million 
vs.  3.77  in  a  million)  (see  Table  XXII.F- 
1). 
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Table  XXII.F-1  .—Estimated  Changes  in  Lifetime  Cancer  Risk  to  Subsistence  vs.  Recreational  Anglers 


Average  lifetime  cancer  risk  per  individual 

Estimated  changes  in  individual  life- 
time cancer  risl< 

Baseline 

Proposed 
option 

Option 
2AB/10 

Option  4/8 

Fxposed  population  category 

Proposed 
option 

Option 
2^10 

Option  4/8 

^iitv^tAnn)  Anoters                         

20.3E-06 
8.1E-06 

12.6E-06 
43E-06 

12.4E-06 
4.3E-06 

12.8E-06 
4.5E-06 

7.7E-06 
3.8E-06 

7.9E-06 
3.8E-06 

7.5E-06 

Recreational  Anglers 

3.6E-06 

EPA  also  analyzed  changes  in 
systemic  health  risk  from  fish 
consumption  to  subsistence  anglers. 
This  analysis  is  performed  at  the  sample 
level  only.  The  results  from  this  analysis 
show  that  approximately  7,000 


subsistence  anglers  (two  percent)  in 
reaches  near  sample  feciUties  are 
estimated  to  ingest  MP&M  pollutants  at 
rates  sufficient  to  pose  a  significant  risk 
of  health  effects  at  the  baseline 
discharge  levels.  The  proposed 


regulation  reduces  the  niunber  of 
subsistence  anglers  at  risk  of  developing 
deleterious  health  effects  by  4,616  (66 
percent)  (see  Table  XXn.F-2.). 


Table  XXII.F-2.— Changes  in  Systemic  Health  Risk  to  Subsistence  Anglers  (Sample  Basis) 


Regulatory  status 


Baseline  

Proposed  option 
Option  2/6/10  .... 
Option  4/8  


Total  exposed 

subsistence 

anglers 


320.366 
320.366 
320,366 
320.366 


Subsistence  anglers  exposed  to 
hazard  ratio  >1 ' 


Number  of 
individuals 


6,971 
2,355 
2,355 
2,355 


Percent  of 

total  exposed 

individuals 


2.18 
0.74 
0.74 
0.74 


Subsistence  anoiers  benefitting 
from  the  MP&M  rule 


Number  of 
individuals 


4,616 
4,616 
4,616 


Percent  of 
baseline 


66 
66 
66 


•Hazard  ratio  is  a  ratio  of  the  estimated  ingestion  rate  of  a  pollutant  to  the  reference  dose  (RfD)  value  for  the  pollutant.  The  RfD  is  an  estimate 
of  the  maximum  daily  ingestion  rate  In  mg/l<g  per  day  that  is  lil<ely  to  be  without  an  appreciable  risi<  of  deleterious  effects  during  a  lifetime.  A  haz- 
ard ratio  greater  than  one  indicates  that  individuals  would  be  expected  to  ingest  MP&M  pollutants  at  rates  sufficient  to  pose  a  significant  risi<  of 
systemic  health  effects. 


b.  Demographic  Characteristics  of  the 
Populations  Residing  in  the  Coimties 
Affected  by  MP&M  Discharges 

EPA  assessed  whether  adverse 
environmental,  hmnan  health,  or 
economic  effects  associated  with  MP&M 
facility  discharges  are  more  likely  to  be 
borne  by  minorities  and  low-income 
populations.  This  analysis  is  based  on 
information  on  the  race,  national  origin, 
and  income  level  of  populations 
residing  in  the  counties  traversed  by 
reaches  receiving  discharges  from  885 
sample  MP&M  facilities.  The  analysis 
was  not  done  at  the  national  level.  The 
885  sample  facilities  are  located  in  643 
counties  in  46  States  (excluding  Alaska, 
Hawaii,  Nevada,  and  Wyoming).  Two 
sample  facilities  that  are  located  in 
Puerto  Rico  were  excluded  frt>m  this 
analysis  due  to  insufficient  data. 

EPA  compared  demographic  data  on 
the  counties  traversed  by  sample  MP&M 
reaches  with  the  corresponding  state- 
level  indicators.  The  results  of  this 
analysis  show  that  coimties  affected  by 
MP&M  discharges  tend  to  have  a  larger 
proportion  of  African- American 
population  than  the  State  average  in  41 
States.  In  five  States,  the  proportion  of 
African- Americans  in  MP&M  counties 
corresponds  to  the  State  averages 
(District  of  Colimibia,  North  Carolina, 


South  Carolina,  Vermont,  and  West 
Virginia).  Other  socioeconomic 
characteristics  of  the  populations 
residing  in  the  coimties  abutting  reaches 
affected  by  MP&M  discharges  reflect  the 
corresponding  State  averages. 

3.  Findings 

Findings  from  the  EPA's  analysis 
show  that  this  proposed  rule  is  expected 
to  promote  environmental  justice  in  the 
areas  affected  by  MP&M  discharges. 
EPA's  analysis  of  changes  in  adverse 
health  effects  from  the  proposed  rule 
indicate  that  health  benefits  to  3.8 
million  subsistence  anglers  substantially 
exceed  benefits  to  recreational  anglers. 
The  estimated  reduction  in  annual 
cancer  risk  is  an  order  of  magnitude 
greater  for  subsistence  than  for  sport 
anglers  [i.e.,  0.5  in  one  hundred  million 
vs  0.5  in  one  billion).  The  proportion  of 
subsistence  anglers  that  face  a  hazard 
ratio  of  greater  than  one  imder  the 
baseline  conditions  (2.2  percent) 
declines  by  1.5  percent  due  to  the 
proposed  rule  (see  Table  XXIl.F-2). 
[Note:  the  hazard  ratio  is  a  ratio  of  the 
estimated  ingestion  rate  of  a  pollutant  to 
the  reference  dose  (RfD)  value  point.  A 
hazard  ratio  greater  than  one  indicates 
that  individuals  would  be  expected  to 
ingest  MP&M  pollutants  at  rates 


sufficient  to  pose  a  significant  risk  of 
systemic  health  effects.]  A  much  smaller 
proportion  of  recreational  anglers  (0.15 
percent)  is  expected  to  suffer  from 
systemic  health  risk  effects  under  the 
baseline  conditions.  The  percentage  of 
recreational  anglers  facing  a  hazard  ratio 
of  one  drops  to  0.05  percent  under  the 
post-compliance.  Higher  representation 
of  African-American  households  in  the 
areas  where  most  MP&M  sample 
facilities  are  located  and  their  effluents 
aie  released  indicates  that  the 
disadvantaged  populations  will  receive 
a  relatively  larger  share  of  the  benefits 
from  the  MP&M  rule,  though  they  may 
also  bear  a  disproportionate  share  of 
costs  if  the  MP&M  facilities  that  close 
are  in  their  community  (e.g.,  lost  jobs). 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

1.  E.O.  13045  Requirements 

The  Executive  Order  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
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disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  subject  to  the  Executive 
Order  because  it  is  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866.  It  is  expected  to  reduce 
numerous  pollutants,  including  lead,  in 
fish  tissue  and  drinking  water  diat 
exceed  human  health  criteria  for 
consumption  of  water  and  organisms 
and  organisms  only.  Therefore,  EPA  has 
performed  an  analysis  of  children's 
health  impacts  reduced  by  this 
proposed  rule. 
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2.  Analysis  of  Children's  Health  Impacts 

EPA  expects  that  the  proposed 
regulation  will  benefit  children  in  many 
ways,  including  reducing  health  risk 
fi^m  exposure  to  MP&M  pollutants  from 
consumption  of  contaminated  fish 
tissue  and  drinking  water  and 
improving  recreational  opportunities. 
The  Agency  was  able  to  quantify  only 
one  category  of  benefits  to  children, 
however — avoided  health  damages  to 
pre-school  age  children  from  reduced 
exposure  to  lead.  This  analysis 


considered  several  measiues  of 
children's  health  benefits  associated 
with  lead  exposure  for  children  up  to 
age  six.  Avoided  neurological  and 
cognitive  damages  were  expressed  as 
changes  in  three  metrics:  (1)  Overall  IQ 
levels,  (2)  the  incidence  of  low  IQ  scores 
(<70),  and  (3)  the  incidence  of  blood- 
lead  levels  above  20  mg/dL.  The  Agency 
also  assessed  changes  in  incidence  of 
neonatal  mortality  from  reduced 
maternal  exposure  to  lead.  EPA's 
methodology  for  assessing  benefits  to 
children  and  adults  is  presented  in 
Section  XX.B.S.c.  This  analysis  showed 
that  the  proposed  rule  is  expected  to 
yield  $14.4  million  (1999$)  in  annual 
benefits  to  children  from  reduced 
neurological  and  cognitive  damages  and 
reduced  incidence  of  neonatal  mortality. 

The  Agency  also  examined  whether 
lead  discharges  from  MP&M  facilities 
are  likely  to  have  a  disproportionate 
impact  on  children  in  subsistence 
anglers'  families.  Children  in 
subsistence  fishing  families  face  a 
greater  risk  of  adverse  health  effects 
from  exposure  to  lead-contaminated  fish 
due  to  high  proportion  of  fish  from  local 
waters  in  their  diet.  EPA's  analysis 
showed  that  the  beneficial  outcome  of 
the  MP&M  rule  favor  children  ftx)m 
subsistence  fishing  families.  The 
average  estimated  health  risk  reduction 


per  child  for  each  of  the  four  lead- 
related  health  effects  was  much  larger 
for  children  from  subsistence  fishing 
families.  This  finding  is  also  supported 
by  the  monetary'  estimates  of  benefits 
per  child  in  each  population  category. 
EPA  estimated  that  the  monetary  value 
of  benefits  to  a  child  from  a  subsistence 
fishing  family  is  $781.2  (1999$)  per 
year,  as  compared  to  $82.6  (1999$)  for 
a  child  from  a  recreational  fishing 
family.  These  benefits  comprise  a  much 
larger  portion  of  subsistence  fishing 
families  income  compared  to  the 
benefits  received  by  a  recreational 
fishing  because  subsistence  fishing 
families  (e.g..  Native  American  families) 
have  on  average  a  lower  household 
income.  EPA  estimated  that  the 
monetary  value  of  benefits  from  reduced 
cognitive  damages  to  children  for  a 
subsistence  household  is  about  2.9 
percent  of  their  current  household 
income,  while  benefits  for  a  recreational 
fishing  family  is  0.2  percent  of  their 
household  income.  This  analysis  uses 
average  household  income  in  Native 
American  families  and  average 
household  income  of  all  households  in 
the  United  States.  Table  XXII.G-1 
summarizes  estimated  changes  in  health 
risk  and  the  monetary  value  of  benefits 
to  children  from  recreational  and 
subsistence  fishing  families. 


Table  XXII.G-1.— Estimated  Benefits  to  Pre-School  Children  From  Reduced  Exposure  to  Lead 


Benefit  category 


Population  category 


Number  of 

children 

(agesO  to  1) 


Reduction  in 
the  number  of 
adverse  health 

effect  cases 


Estimated  monetary  value  of 

avoided  health  damages  to 

children  (1999S)— mean 

estimates 


Total 


Per  child 


Preferred  Option 


Neo-Natal  Mortality 
Avoided  IQ  Loss  ... 
Reduced  IQ  <70  .... 
Reduced  PbB  >20  . 

Total  


Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 


Recreation  .. 
Subsistence 
All  Children  . 


131,511 

6.576 

138,087 


0.92 
0.69 
390.43 
98.65 
0.02 
0.09 
0.03 
0.06 


S5,536,000 

$4,002,000 

$3,934,410 

$994,104 

S101.311 

$25,079 

$686 

$60 


$9,372,407 

$5,021,243 

$14,393,650 


$47 

$609 

$30 

$151 

$1 

$4 

(') 

(') 


$83 
$764 
$120 


Option  2/6/10 


Neo-Natal  Mortality 
Avoided  IQ  Loss  ... 
Reduced  IQ  <70  .... 
Reduced  PbB  >20 . 

Total  


Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 


Recreation  .. 
Subsistence 


131,511 
6,576 


0.95 
0.71 
402.75 
101.74 
0.02 
0.09 
0.03 
0.04 


$5,510,000 

$4,118,000 

$4,058,465 

$1,025,276 

$104,529 

$25,866 

$609 

$36 


$9,546,407 
$5,013,243 


$49 

$626 

$31 

$156 

$1 

$4 

(') 
(') 


$84 
$781 
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Table  XXII.G-1.— Estimated  Benefits  to  Pre-Schcxx.  Children  From  Reduced  Exposure  to  Lead— Continued 


Benefit  category 

Population  category 

Numt)er  of 

children 
(ages  0  to  1) 

Reduction  in 
the  number  of 
adverse  health 

effect  cases 

Estimated  monetary  value  of 

avoided  health  damages  to 

children  (1999$)— mean 

estimates 

Total 

Per  child 

ah  Children                                   

138.087 

$14,683,650 

$122 

Option  4/8 


Neo-^4atal  MoftaNty 
Avoided  IQ  Loss  ... 
Reduced  IQ  <70 .... 
Reduced  Pt>6>20  . 

Total  


Recreation  .. 
SubsisterK:e 
Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 
Recreation  .. 
Subsistence 


Recreation  .. 
Sut)sistence ' 
AN  Children  . 


131.511 

6,576 

138.087 


0.95 
0.71 
402.75 
101.74 
0.02 
0.09 
0.03 
0.04 


$5,510,000 

$4,118,000 

$4,058,465 

$1,025,276 

$104,529 

$25,866 

$609 

$36 


$9,673,603 

$5,169,178 

$14,842,781 


$49 

$626 

$31 

$156 

$1 

$4 

D 
V) 


$85 
$786 
$124 


1  (Negligible. 

Children  over  age  six  are  also  likely 
to  benefit  from  reduced  neurological 
and  cognitive  damages  due  to  reduced 
exposure  to  lead.  Recent  research  on 
brain  development  among  10-to  18-year- 
old  children  shows  unanticipated  and 
substantial  growth  in  brain 
development,  mainly  in  the  early 
teenage  years  (Giedd  et  al.,  1999).  This 
research  suggests  that  older  children 
may  be  hypersensitive  to  lead  exposure, 
as  are  children  aged  0  to  6. 

Additional  benefits  to  children  bom 
reduced  exposure  to  lead  not  quantified 
in  this  analysis  may  include  prevention 
of  the  following  adverse  health  effects: 
slowed  or  delayed  growth,  delinquent 
and  anti-social  behavior,  metabolic 
effects,  impaired  heme  synthesis, 
anemia,  impaired  hearing,  and  cancer. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  Tribal  governments,  a 


summary  of  the  natiuw  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  Tribal  governments.  Based  on  the 
information  collection  efforts  for  this 
industry  category,  EPA  does  not  expect 
any  Indian  Tribal  governments  to  own 
or  operate  in-scope  MP&M  facilities.  In 
addition,  given  the  proposed 
applicability  thresholds  (i.e.,  low  flow 
exclusions  for  the  General  Metals  and 
Oily  Wastes  subcategories),  EPA 
estimates  that  few.  if  any,  new  facilities 
subject  to  the  rule  vnll  be  owned  by 
Tribal  governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995.  (Pub  L.  104-113 
Sec.  12(d)  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regiUatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 


sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  the  Office  of 
Management  and  Budget  (OMB), 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Although  today's  proposed  rule  does 
not  establish  new  analytical  methods,  it 
does  require  dischargers  to  monitor  for 
TSS,  O&G  (as  HEM).  Total  Organic 
Carbon  (TOC),  Aluminum,  Cadmium, 
Chromium.  Copper,  Cyanide  (T), 
Cyanide  (A),  Lead,  Manganese, 
Molybdenum,  Nickel,  Silver,  Sulfide  (as 
S),  Tin,  and  Zinc.  (EPA  notes  that  the 
pollutants  listed  may  tiot  be  regulated 
for  all  subcategories).  All  of  these 
analytes  can  be  measured  by  EPA 
methods  and  many  using  consensus 
standards  that  are  specified  in  the  tables 
at  40  CFR  part  136.3.  EPA  is  also 
proposing  a  limit  for  Total  Organics 
Parameter  (TOP),  as  part  of  an  organic 
monitoring  alternative.  (See  Section 
XXI.C.2).  EPA  developed  the  TOP  list  of 
organic  pollutants  using  the  list  of 
organic  priority  pollutants  and  other 
non-conventional  organic  pollutants 
that  met  EPA's  "pollutant  of  concern" 
criteria  for  this  rule  (see  section  VII  for 
a  discussion  on  the  selection  of  the 
MP&M  pollutants  of  concern).  Of  the 
nonconventional  organic  chemicals  on 
the  MP&M  pollutant  of  concern  list. 
EPA  included  only  those  that  were 
removed  in  appreciable  quantities 
(based  on  toxic  weighted  pound- 
equivalents)  in  two  or  more 
subcategories.  See  appendix  B  to  part 
438  in  the  proposed  rule  accompanjring 
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this  notice  for  a  list  of  organic  pollutants 
that  comprise  the  proposed  Total 
Organics  Parameter  (TOP).  The 
following  analytes  that  EPA  is 
proposing  to  comprise  the  TOP  do  not 
have  approved  EPA  methods:  Benzoic 
acid,  carbon  disulfide,  3,6- 
Dimethylphenanthrene,  2- 
Isopropylnaphthalene,  1- 
Methylfluorene,  and  2- 
Methylnaphthalene.  In  addition,  aniline 
and  1-Methylphenanthrene  do  not  have 
procedures  approved  in  40  CFR  part 
136,  but  have  procedures  that  have  been 
validated  as  attachments  to  EPA 
Methods  1625/625.  EPA  plans  to 
promulgate  methods  or  validate  the 
procedures  for  these  analytes  prior  to 
the  promulgation  of  the  MP&M  rule. 
EPA  welcomes  comments  on  this  aspect 
of  the  proposed  rulemaking  and,      X 
specifically,  invites  the  public  to 
identify  potentially  applicable  voluntary 
consensus  standards  smd  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

/.  Plain  Language  Directive 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand.  For 
example,  have  we  organized  the 
material  to  suit  your  needs?  Are  the 
requirements  in  the  rule  clearly  stated? 
Does  the  rule  contain  technical  language 
or  jargon  that  isn't  clear?  Would  a 
different  format  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing) 
make  the  rule  easier  to  understand? 
Would  more  (but  shorter)  sections  be 
better?  Could  we  improve  clarity  by 
adding  tables,  lists,  or  diagrams?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand? 

K.  Executive  Order  13158:  Marine 
Protected  Areas 

1.  E.O.  13158  Requirements 

Executive  Order  13158  has  been 
established  to  "help  protect  the 
significant  natural  and  cultiual 
resources  within  the  marine 
environment  for  the  benefit  of  present 
and  future  generations  by  strengthening 
and  ex{>anding  the  Nation's  system  of 
marine  protected  areas  (MP  As)."  MP  As 
include  areas  of  coastal  and  ocean 
waters,  the  Great  Lakes  and  their 
connecting  waters  that  have  been 
reserved  by  laws  or  regulations  to 
provide  lasting  protection  for  part  or  all 
of  their  natural  resources.  The  list  of 
MPAs  defined  for  the  purposes  of  this 
Executive  Order  will  be  published  and 
maintained  by  the  Secretary  of 


Commerce  and  the  Secretary  of  the 
Interior. 

This  order  aims  at  further  enhancing 
and  strengthening  protection  of  the 
existing  MPAs  and  establishing  new  or 
expanded  MPAs.  The  order  provides 
EPA  with  the  ability  to  propose  new 
science-based  regulations,  as  necessary, 
to  ensure  better  protection  for  beaches, 
coasts,  and  the  marine  environment 
irom  pollution. 

2.  Impacts  on  Marine  Resources 

The  proposed  regulation  is  expected 
to  enhance  protection  of  MPAs  by 
improving  the  quality  of  marine  waters 
receiving  discharges  from  MP&M 
facilities.  Although  the  list  of  MPAs 
affected  by  this  order  has  not  yet  been 
published,  may  include  wateihodies 
currently  protected  under  the  National 
Estuaries  Program  (NEP),  wildlife 
refugees,  and  other  significant  natural 
and  cultural  resources  in  marine 
environments.  EPA  compared  sample 
MP&M  facility  discharge  locations  with 
the  list  of  the  28  waterbodies  under  the 
NEP  and  the  Chesapeake  Bay  to  assess 
potential  impacts  of  the  regulation  on 
significant  marine  resources.  Sample 
MP&M  facilities  included  in  this 
analysis  discharge  directly  or  indirectly 
to  627  receiving  waterways,  of  which, 
544  are  rivers/streams,  55  are  bays  or 
estuaries,  and  28  are  lakes,  including 
the  Great  Lakes.  This  analysis  showed 
that  several  of  the  NEP  waterbodies 
currently  receive  discharges  from  the 
sample  facilities,  including  Long  Island 
Sound  (NY/CT).  Buzzards  Bay  (MA). 
Narragansett  Bay  (RI).  and  Puget  Sound 
(WA).  Most  of  the  other  protected 
estuaries  receive  effluents  bom  the 
sample  MP&M  facilities  via  connecting 
waters.  For  example,  discharges  to  the 
Connecticut  River  enter  Long  Island 
Sound  (NY/CT).  and  discharges  to  the 
Hudson  River  enter  the  New  York-New 
Jersey  Harbor. 

The  absence  of  the  current  MPA  list 
makes  it  difficult  to  determine  the 
extent  of  benefits  to  MPAs  from  the 
proposed  rule.  The  breadth  of  this 
regulation,  however,  ensures  that  some 
MPAs  are  likely  to  benefit  from  reduced 
pollutant  discharges  from  MP&M 
facilities. 

L.  Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA) 

Congress  enacted  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA)  in  1990  to 
address  the  problem  of  nonpoint  source 
pollution  in  coastal  waters.  Section 
6217  of  CZARA  requires  all  States/tribes 
with  federally  approved  coastal  zone 
management  programs  to  develop  and 
implement  coastal  nonpoint  pollution 


control  programs.  The  EPA  and  NOAA 
administer  the  Section  621 7  program 
and  have  developed  guidance  to  assist 
States  in  implementing  the  coastal 
nonpoint  pollution  control  programs. 
States  may  choose  the  specific  practice 
or  combination  of  practices  that  will 
achieve  the  goals  of  controlling 
nonpoint  source  pollution  and  of 
protecting  coastal  waters. 

Section  6217  of  CZARA  differs  from 
the  previous  Coastal  Zone  Management 
Act  (CZMA)  of  1972  in  that  it  is  a 
mandatory  program.  Under  CZMA  the 
participation  by  States  in  coastal 
resource  management  was  voluntary. 
CZARA  requires  coastal  States/tribes  to 
submit  a  coastal  nonpoint  pollution 
program  to  the  EPA  and  NOAA  within 
30  months  of  the  technical  guidance 
issuance  by  EPA  and  NOAA  (by  July 
1995). 

The  technical  guidance  provided  by 
EPA  and  NOAA  identifies  five 
categories  of  nonpoint  sources  affecting 
coastal  waters:  Agriculture;  forestry; 
urban  runoff;  marinas  and  recreational 
boating;  and  hydromodification.  For 
each  category,  the  technical  guidance 
specifies  management  measures  and 
practices  to  control  nonpoint  pollution. 
Management  measures  are  defined  in 
CZARA  as  economically  achievable 
measures  that  reflect  the  best  available 
technology  to  control  the  addition  of 
pollutants  to  coastal  waters. 

Although  today's  proposed  rule  does 
not  affect  nonpoint  sources  directly,  it 
may  contribute  to  nonpoint  source 
pollution  control  in  coastal  areas  by 
improving  the  quality  of  sewage  sludge. 
EPA  estimates  that  1.7  million  dry 
metric  tons  of  sewage  sludge  would  be 
newly  qualified  for  land  application  as 
a  result  of  the  proposed  rule.  Sewage 
sludge  is  a  valuable  source  of  fertilizer 
and  can  be  applied  to  agricultural  land, 
golf  courses,  sod  farms,  forests,  and 
residential  gardens.  Compared  to 
nitrogen  in  most  chemical  fertilizers, 
nitrogen  in  sewage  sludge  is  relatively 
insoluble  in  water.  If  sewage  sludge  is 
used  as  a  substitute  for  chemical 
fertilizers  on  agricultural  land  nonpoint 
source  contamination  of  surface  water 
can  be  reduced. 

XXm.  Solicitation  of  Data  and 
Comments 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data  where  possible.  See  Section  XXTV 
for  guidelines  for  submittal  of  data. 

EPA  particularly  requests  comments 
and  information  on  the  following  issues: 
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1.  Steel  Forming  &  Finishing 
Facilities.  EPA  solicits  comments  on  the 
choice  to  include  the  Steel  Forming  & 
Finishing  facilities  in  today's  proposed 
MP&M  regulation.  Facilities  in  this 
subcategory  predominantly  process  steel 
wire,  rod,  bar,  pipe,  or  tube.  EPA 
prexnously  regulated  these  sites  imder 
the  1982  Iron  &  Steel  Manufacturing 
effluent  guidelines  (40  CFR  part  420). 
However,  based  on  the  information 
gathered  during  the  data  collection 
effort  for  the  Agency's  proposed 
revision  to  the  Iron  &  Steel 
Manufactiuing  regulations,  EPA  has 
determined  that  these  facilities  are  more 
appropriately  regulated  by  the  MP&M 
proposed  rule.  (See  Section  VI.C.5  for  a 
discussion  of  the  proposed  applicability 
of  the  Steel  Forming  &  Finishing 
Subcategory).  EPA  is  also  interested  in 
analytical  sampling  data  to  help  better 
identify  the  raw  wastewater 
characteristics  and  treatment 
performance  of  facibties  in  the  proposed 
Steel  Forming  &  Finishing  subcategory. 
Please  note  the  requirements  for 
submitting  paired  influent  and  effluent 
data,  as  described  in  section  XXIV.A. 

In  addition,  for  facilities  that  perform 
operations  that  fall  within  the  proposed 
scope  of  both  the  MPficM  Steel  Forming 
&.  Finishing  subcategory  and  the 
proposed  Iron  k  Steel  regulations  (i.e.,  a 
facility  that  performs  manufactiiring  and 
batch  electroplating  of  steel),  EPA  is 
soUdting  comment  on  whether  both 
regulations  should  cover  these  facilities 
(using  the  combined  waste  stream 
formula  for  indirect  dischargers  or 
bmlding  block  approach  for  direct 
discha^ers)  or  whether  EPA  should 
allow  facilities  that  would  fall  under  the 
scope  of  both  regulations  to  be  regulated 
only  by  the  Iron  &  Steel  Manufacturing 
rule.  EPA  notes  that  both  the  proposed 
regiilations  discussed  here  set  mass- 
b^ed  limits  for  these  facilities.  If  the 
Agency  were  to  choose  the  later  option, 
it  would  need  to  incorporate  a 
wastewater  flow  allowance  for  the  steel 
forming  and  finishing  operations  into 
the  mass-based  limits  of  the  Iron  &  Steel 
regulation,  where  applicable.  EPA  is 
particularly  interested  in  comments 
from  permit  writers  and  control 
authorities  concerning  the  burden  of 
permitting  an  Iron  &  Steel  facility  under 
two  effluent  guidelines  (using  the 
building  block  approach  or  combined 
waste  stream  formula)  versus  the 
expected  complexity  of  interpreting  the 
applicability  statements  when  two 
regulations  cover  the  same  operations. 
In  addition,  EPA  is  interested  in  better 
understanding  the  potential  economic 
advantage  (or  disadvantage)  this  might 
create  between  stand-alone  steel 


forming  &  finishing  facilities  and  steel 
manufacturing  facilities  where  steel 
forming  &  finishing  operations  occur. 

2.  P2  Alternative  for  Metal  Finishing 
Job  Shops  subcategory.  EPA  solicits 
comment  on  all  aspects  of  the  Pollution 
Prevention  Alternative  for  the  Metal 
Finishing  Job  Shops  subcategory 
including  the  list  of  practices  as  well  as 
the  possible  format  for  the  alternative 
(see  Section  XXI.D  for  a  discussion  of 
the  P2  Alternative).  More  specifically, 
EPA  requests  comment  on  whether 
there  are  additional  or  different 
practices  that  should  be  listed,  the 
number  of  practices  that  should  be 
required  in  each  category,  the  reasons 
why  any  of  the  practices  may  not  be 
applicable  to  specific  facilities  or 
processes,  the  costs  of  implementing 
this  compliance  alternative,  the 
pollutant  reduction  associated  with  this 
alternative,  and  whether  EPA  should 
offer  this  alternative  to  direct 
discharging  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory,  only 
to  facilities  discharging  below  a 
specified  wastewater  discharge  flow, 
other  subcategories  such  as  General 
Metals  (even  those  not  currently 
regulated  by  the  Metal  Finishing  and 
Electroplating  effluent  guidelines),  or  at 
certain  facilities  in  other  subcategories 
{e.g..  captive  metal  finishing  and 
electroplating  shops). 

EPA  also  requests  comment  on 
whether  the  ^ency  should  (if  the  P2 
Alternative  is  incorporated  in  the  final 
rule)  require  all  facilities  that  choose  the 
P2  Alternative  to  also  meet  the 
pretreatment  standards  for  the  Metal 
Finishing  effluent  guidelines  (40  CFR 
part  433).  That  is,  should  facilities  that 
are  currently  covered  by  the 
Electroplating  effluent  guidelines  (40 
CFR  part  413)  have  to  meet  the 
pretreatment  standards  for  the  Metal 
Finishing  effluent  guidelines  or  for  the 
Electroplating  effluent  guidelines  when 
choosing  to  comply  with  the  P2 
Alternative  in  lieu  of  the  MP&M 
pretreatment  standards?  EPA  is 
interested  in  receiving  information  on 
the  additional  costs  that  would  be 
incurred  by  facilities  currenUy  covered 
by  the  Electroplating  effluent  guidelines 
in  order  to  meet  the  pretreatment 
standards  of  the  Metal  Finishing 
effluent  guidelines. 

3.  Monitoring  Flexibility — Monitoring 
Waiver  for  Pollutants  Not  Present.  In  an 
effort  to  reduce  monitoring  burden  on 
facilities,  EPA  is  proposing  to  allow 
MP&M  indirect  discharge  facilities  to 
apply  for  a  waiver  that  will  allow  them 
to  reduce  their  monitoring  burden.  In 
order  for  a  facility  to  receive  a 
monitoring  waiver,  the  facility  must 
submit  a  certification  statement  in 


writing  to  the  control  authority  [e.g., 
POTW)  stating  that  the  facility  does  not 
use,  nor  generate  in  any  way,  a  pollutant 
(or  pollutants)  at  their  site  and  that  the 
pollutant  (or  pollutants)  is  present  only 
at  background  levels  from  intake  water 
and  without  any  increase  in  the 
pollutant  due  to  activities  of  the 
discharger.  The  facility  must  base  this 
certification  on  sampling  data  or  other 
technical  factors  and  is  not  a  waiver 
from  including  the  numerical  limit  in 
the  control  mechanism  (i.e.,  permit)  (see 
Section  XXI.C.l  for  a  discussion  on  this 
monitoring  waiver).  EPA  solicits 
comment  on  the  language  proposed  for 
the  monitoring  waiver  for  MP&M 
indirect  dischargers.  EPA  is  also 
interested  in  receiving  comment  on  the 
Agency's  estimate  of  burden  related  to 
preparing  and  filing  such  a  certification 
and  the  reduction  in  monitoring  burden 
and  associated  cost  savings  that  a 
facility  would  expect  (see  section 
XXn.A.  for  a  discussion  on  the 
estimated  burden). 

4.  Moiutoring  Flexibility — Organic 
PollutanfMonitoring.  As  discussed  in 
Section  XXI.C,  EPA  is  proposing  to 
allow  the  use  of  Total  Organic  Carbon 
(TOC)  as  an  indicator  parameter  for 
organic  pollutants  found  in  the 
wastewater  discharges  at  MP&M 
facilities.  The  indicator  is  an  alternative 
limit,  ff  facilities  do  not  wish  to  use 
TOC  as  an  indicator,  EPA  is  proposing 
two  other  alternatives.  The  second 
alternative  allows  facilities  to  monitor 
for  a  list  of  organic  pollutants  (i.e.,  total 
organics  parameter  (TOP)  list)  and  to 
meet  a  limit  which  would  equate  to  the 
summation  of  all  quantifiable  values  of 
the  listed  organic  pollutants.  In  any  case 
where  the  data  for  these  pollutants 
indicated  a  level  below  the  minimum 
level  [i.e.,  below  quantitation),  EPA 
used  the  minimiun  level  for  the  specific 
pollutant  in  the  summation  of  the  total 
organics  parameter  limit.  Facilities  wrill 
oidy  have  to  monitor  for  those  TOP 
chemicals  that  are  reasonably  present. 
The  third  alternative  allows  facilities  to 
develop  and  certify  the  implementation 
of  an  "organic  chemical  management 
plan." 

EPA  solicits  comment  on  the  three 
alternatives  being  proposed  for  reducing 
the  burden  associated  with  monitoring 
for  organic  pollutants.  EPA  specifically 
solicits  comment  on  the  use  of  TOC  as 
an  indicator  pollutant  for  the  broad 
spectrum  of  organic  pollutants  found  in 
MP&M  process  wastewater  and  whether 
EPA  should  require  facilities  that  are 
not  using  the  Agency's  selected  BAT 
technology  to  demonstrate  a  correlation 
between  removal  of  TOC  and  removal  of 
organic  pollutants  in  their  MP&M 
process  wastewater. 


Federal  Register /Vol.  66,  No.  2  /  Wednesday,  January  3,  2001 /Proposed  Rules 


531 


EPA  also  requests  comment  on 
whether  the  Agency  should  allow 
facilities  to  choose  an  indicator 
pollutant  from  a  given  set  of  choices 
(e.g.,  COD,  Oil  &  Grease  (as  HEM),  TOC, 
Total  Petroleum  Hydrocarbons  (as  SGT- 
HEM),  etc.)  instead  of  specifying  TOC  as 
the  only  allowable  indicator  parameter. 
Facilities  would  be  required  to 
demonstrate  that  the  reductions  in  the 
chosen  indicator  parameter  are 
equivalent  to  the  reduction  in  the 
organic  constituents  required  by  the 
limit  that  EPA  is  proposing  for  the 
"Total  Organics  Parameter"  (TOP).  EPA 
is  also  interested  in  receiving  comment 
on  the  Agency's  estimate  of  binden 
related  to  preparing  an  organic 
chemicals  management  plan  and  the 
reduction  in  monitoring  burden  and 
associated  cost  savings  that  a  facihty 
would  expect  in  each  of  these  suggested 
alternatives  as  compared  to  monitoring 
for  the  TOP  list  (see  section  XXU.A.  for 
a  discussion  on  the  estimated  burden). 

5.  Monitoring  Flexibility— Total 
Sulfide  Waiver.  EPA  is  proposing  to  set 
numerical  limitations  on  the  discharge 
of  Total  Sulfide  from  facilities  in  the 
General  Metals,  Metal  Finishing  Job 
Shops,  Printed  Wiring  Board,  Steel 
Forming  &  Finishing,  and  Oily  Waste 
subcategories.  In  an  effort  to  reduce 
monitoring  burden  on  indfrect 
dischargers,  EPA  is  considering  to  allow 
a  waiver  for  the  monitoring  of  total 
sulfide  (even  when  present),  at  the 
discretion  of  the  POTW,  when  a  facility 
demonstrates  that  the  sulfides  will  not 
generate  acidic  or  corrosive  conditions 
and  vfiU  not  create  conditions  that 
enhance  opportunities  for  release  of  • 
hydrogen  sulfide  gas  in  the  sewer/ 
interceptor  collection  system  or  at  the 
receiving  POTW  or  otherwise  interfere 
with  the  operation  of  the  POTW.  EPA 
solicits  comment  on  this  alternative  and 
the  burden  associated  with 
demonstrating  that  it  meets  the 
specified  conditions. 

6.  Oily  Operations  Wastewater. 
Facilities  in  the  Oily  Wastes  subcategory 
must  only  discharge  wastewater  from 
one  or  more  of  the  following  MP&M  unit 
operations:  alkaline  cleaning  for  oil 
removal,  aqueous  degreasing,  corrosion 
preventive  coating,  floor  cleaning, 
grinding,  heat  treating,  impact 
deformation,  machining,  painting, 
pressure  deformation,  solvent 
degreasing,  testing  (e.g..  hydrostatic,  dye 
penetrant,  ultrasonic,  magnetic  flux), 
steam  cleaning,  and  laundering.  If  they 
discharge  wastewater  from  any  of  the 
above  listed  operations  but  also 
discharge  wastewater  from  other  MP&M 
operations,  they  do  not  meet  the  criteria 
of  the  Oily  Wastes  subcategory. 
Facilities  in  this  subcategory  are 


predominanUy  machine  shops  or  • 
maintenance  and  repair  shops. 
Similarly,  EPA  is  proposing  to  define 
the  applicability  of  the  Railroad  Line 
Maintenance  subcategory  using  the 
same  set  of  "oily"  unit  operations  with 
the  addition  of  "washing  of  final 
product"  at  facilities  that  perform 
routine  cleaning  and  light  maintenance 
on  railroad  engines,  cars,  and  car- wheel 
trucks  and  similar  structures.  EPA 
solicits  comment  on  the  list  of  "oily" 
unit  operations  and  whether 
commenters  prefer  the  use  of  a  list  of 
imit  operations  to  define  the 
applicability  or  a  definition  (related  to 
low  metals  content  of  the  wastewater). 
EPA  also  requests  comment  on  whether 
there  are  additional  MP&M  unit 
operations  that  should  be  included  in 
this  list. 

7.  Possible  Addition  of  Other 
Regulated  Parameters.  The  list  of 
parameters  which  EPA  proposes  to 
regulate  under  today's  proposal  are 
listed  in  the  proposed  codified  rule  that 
accompanies  this  preamble.  EPA  is 
soliciting  comments  and  data  on 
additional  parameters  that  shoiUd  be 
considered  for  regulation.  There  are  two 
additional  chemicals  that  EPA  is 
considering  for  regulation  under  the 
MP&M  rule:  dithiocarbamates  and 
carbon  disulfide.  Dithiocarbamates  is  a 
chemical  structinal  group  that  refers  to 
a  set  of  chemicals,  including  sodium 
dimethyldithiocarbamate,  that  are  used 
by  facilities  in  the  MP&M  industry  for 
treatment  of  chelated  metals  wastewater 
(often  referred  to  as  "DTC").  It  can  also 
be  used  as  a  reducing  agent.  Carbon 
disulfide  can  be  formed  during 
chelation  breaking  and  other  treatment 
steps.  Although  these  chemicals  are  not 
used  in  the  MP&M  processes,  they  can 
be  used/generated  by  the  treatment  of 
MP&M  wastewater  and  may  cause 
environmental  impacts.  EPA  is 
specifically  interested  in  data  on  the 
treatment  of  dithiocarbamates  and 
carbon  disulfide  (including  treatment 
effectiveness,  treatment  costs,  costs  of 
contract  hauling  of  these  wastewater) 
and  on  the  environmental  impacts  that 
these  chemicals  may  pose  to  aquatic 
life,  human  health,  and  POTWs. 

In  addition,  EPA  solicits  comment  on 
proper  management  practices  for  using 
dithiocarbamates  (DTC)  at  MP&M 
facilities.  EPA  also  requests  information 
on  alternative  chemicals  (e.g., 
hydrazine,  sodiiun  borohydiride)  or 
technologies  for  use  in  chelation 
breaking  as  reducing  or  precipitation 
agents  and  the  associated  costs  and 
environmental  impacts. 

8.  Possible  Deletion  of  Regulated 
Parameters.  The  list  of  parameters 
which  EPA  proposes  to  regulate  in 


today's  proposal  are  listed  in  the 
proposed  codified  rule  that 
accompanies  this  preamble.  EPA  is 
soliciting  comments  and  data  on 
parameters  that  should  be  deleted  from 
consideration  for  reguilation. 

9.  Additional  Technology  Data.  The 
Agency  solicits  additional  data  on  the 
use  of  ultrafiltration  systems  for  the 
removal  of  oily  wastes  and  organic 
pollutants  and  on  microfiltration 
systems  for  the  removal  of  metal 
pollutants  and  Total  Suspended  Solids 
(TSS)  in  relation  to  process  wastewater 
in  the  MP&M  category.  The  Agency  is 
particularly  interested  in  receiving  data 
on:  (1)  Technology  performance, 
including  pollutant  reduction/ 
elimination;  (2)  economics,  including 
initial  capital  investment,  operation  and 
maintenance  costs,  payback  period, 
waste  disposal  savings,  material  input 
savings,  and  other  savings;  (3)  overall 
energy  use;  (4)  sludge  generation, 
including  metals  recoverability  and  the 
ability  of  sludge  to  be  recycled  on  or  off- 
site;  (5)  waste  oil  generation,  including 
oil  recovery  and  the  ability  of  the  oil  to 
be  recycled  on  or  off-site;  (6)  air  quaUty 
impacts  and  emissions.  In  addition,  as 
some  technologies  eliminate  or  reduce 
discharges  to  water,  but  not  to  other 
media,  the  Agency  solicits  comments  on 
the  environmental  impacts  and 
regulatory  costs  associated  with  each 
technology's  impact  on  other 
environmental  media.  The  Agency 
particularly  welcomes  comments  on 
technology  performance  and  cost  from 
MP&M  facilities  currently  using  these 
systems  and  from  technology  vendors 
and  developers. 

10.  Costs  of  Contract  Hauling  MP&M 
Wastewater  and  Sludge.  EPA's  cost 
model  costs  facilities  to  contract  haul 
small  volumes  of  process  wastewater 
when  the  cost  is  estimated  to  be  less 
than  installing  and  operating  a 
wastewater  treatment  system.  EPA  used 
data  from  the  detailed  surveys  (see 
Section  V  for  a  discussion  of  the 
Detailed  Surveys)  to  estimate  costs 
associated  with  contract  hauling  MP&M 
process  wastewater  and  wastewater 
treatment  sludge.  EPA  solicits  comment 
on  the  total  cost  of  contract  hauling 
small  volumes  of  untreated  MP&M 
process  wastewater  and  how  much 
those  costs  differ  based  on  the  type  of 
wastewater  (i.e.,  oily  wastewater, 
hexavalient  chromiiun-bearing 
wastewater,  concentrated  metal-bearing 
wastewater,  chelated  wastewater).  EPA 
also  solicits  comment  on  the  cost  to 
haul  hazardous  wastewater  treatment 
sludge. 

11.  Ultrasonic  Cleaning.  EPA  solicits 
comment  on  non-chemical  cleaning 
methods,  such  as  ultrasonic  cleaning. 
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Prior  to  performing  siuface  finishing 
operations,  facilities  must  clean  the 
metal  siuface  to  remove  dirt,  grit,  grease 
or  other  surface  contaminants  that  may 
interfere  with  the  finish.  Currently,  the 
most  common  method  for  cleaning 
metal  parts  prior  to  surface  finishing 
operations  is  using  an  alkaline  cleaning 
bath,  which  may  be  followed  by 
electrolytic  cleaning  and  rinsing  steps, 
and  then  an  acid  bath  followed  by 
another  rinse  step.  Recently,  some 
facilities  have  started  to  use  ultrasonic 
cleaning  (i.e.,  the  use  of  sound  waves) 
to  clean  metal  siu'faces  prior  to 
electroplating  (or  other  surface  finishing 
operations).  Ultrasonic  cleaning 
generates  a  wastewater  that  does  not 
contain  acid  or  alkaline  cleaning  agents. 
EPA  solicits  data  and  information  on 
ultrasonic  cleaning  including  the  capital 
and  operation  and  maintenance  costs, 
feasibility  of  this  method  versus  more 
traditional  methods,  characterization  of 
the  wastewater  generated,  size  of  the 
ultrasonic  cleaning  unit,  and  the 
limitations  on  its  use  (e.g.,  is  it  only 
available  for  parts  of  a  certain  size  or 
shape?). 

12.  Mixed-Use  Facility  Definition  and 
Determination.  As  discussed  in  Section 
ni.  EPA  is  proposing  to  cover  MP&M 
process  wastewater  at  mixed-use 
&cilities  (i.e.,  any  municipal,  private, 
U.S.  military  or  federal  facility  which 
contains  both  industrial  and 
commercial/administrative  buildings  at 
which  one  or  more  industrial  sites 
conduct  operations  within  the  facility's 
boundaries).  However,  imlike  the 
typical  industrial  facility,  such  as  an 
aircraft  or  electronic  equipment 
manufactiuing  plant  with  one  primary 
manufacturing  activity,  the  majority  of 
military  installations  are  mixed-use 
facilities  and  more  like  municipalities 
with  several  small  industries  as  well  as 
other  operations  within  their 
boimdaries.  EPA  is  proposing  to  allow 
wastewater  generated  at  different  sites 
within  a  mixed-use  facility  to  be  dealt 
with  as  separate  discharges  for  the 
purpose  of  applying  the  appropriate  low 
flow  cutoff  {when  applicable).  EPA  is 
proposing  to  allow  the  control  authority 
to  use  its  discretion  >n  determining 
which  wastewater  discharges  can  be 
considered  separate  discharges  for  the 
purposes  of  applying  the  appropriate 
low  flow  cutoff  (when  applicable).  The 
determination  would  hkely  be  based  on 
the  degree  of  proximity  between 
industrial  operations  and  a  practical 
application  of  the  requirements  for 
applicable  MP&M  subcategories. 

EPA  seeks  information  from  facilities 
(both  military  and  non-military)  that 
believe  they  would  fall  within  this 
mixed-use  facility  category.  In  addition. 


EPA  seeks  comments  on  the  choice  to 
allow  control  authorities  to  make  this 
determination  and  the  factors  for 
making  such  a  decision  as  well  as 
alternative  ways  to  divide  a  mixed-use 
facility. 

13.  Subcategorization  of  Metal 
Finishing  Job  Shops.  EPA  is  proposing 
to  create  a  subcategory  called  "Metal 
Finishing  Job  Shops."  This  subcategory 
would  only  include  facilities  that  are  job 
shops  by  definition  (i.e.,  they  own  less 
than  50  percent  of  the  parts  that  they 
process  on-site)  and  are  performing  one 
of  the  six  identifying  operations  in  the 
existing  Metal  Finishing  and 
Electroplating  effluent  guidelines.  As 
discussed  in  Section  VI.A,  EPA  chose  to 
subcategorize  these  facilities  as  separate 
from  facilities  in  the  General  Metals 
subcategory  (which  includes  captive 
metal  finishing  and  electroplating 
shops)  based  on  the  variability  of  their 
wastewater  and  on  economics. 
Although,  the  facilities  in  both 
subcategories  are  performing  many  of 
the  same  operations  and  require  the 
same  wastewater  treatment 
technologies.  EPA  requests  comment  on 
whether  to  combine  the  Metal  Finishing 
Job  Shops  subcategory  with  the  General 
Metals  subcategory  (or  a  portion  of  the 
General  Metals  subcategory).  This 
would  also  include  combining  the  data 
sets  from  which  EPA  sets  the  numerical 
limits  for  the  rule. 

In  addition,  the  Agency  notes  that 
today's  proposal  sets  a  low  flow 
exclusion  for  the  indirect  dischargers  in 
the  General  Metals  subcategory  to 
reduce  permitting  burden,  but  does  not 
set  a  low  flow  exclusion  for  the  Metal 
Finishing  Job  Shops  subcategory,  as 
those  facilities  already  have  permits 
imder  existing  effluent  guidelines  (see 
sections  II.D,  VI.C,  and  XII  for 
discussions  on  the  low  flow  exclusion). 
However,  EPA  notes  that  the  proposed 
limits  and  standards  for  the  Metal 
Finishing  Job  Shops  subcategory  are 
somewhat  less  stringent  than  those 
being  proposed  for  the  General  Metals 
subcategory.  EPA  solicits  comment  on 
whether  the  use  of  the  low  flow 
exclusion  for  indirect  dischargers  in  the 
General  Metals  subcategory  versus  no 
exclusion  for  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory  would 
cause  a  shift  away  from  the  use  of  job 
shops  or  whether  the  difference  in 
numeric  limitations  would  prevent  such 
a  shift. 

14.  Printed  Wiring  Board  Job  Shops. 
EPA  solicits  comment  on  the  best 
placement,  in  terms  of 
subcategorization,  for  printed  wiring 
board  "job  shops."  EPA  has  identified  a 
small  niunber  of  facilities  that  perform 
some  steps  in  the  printed  wiring  board 


manufacturing  process.  For  example,  a 
printed  wiring  board  manufacturer  may 
contract  out  the  tin/lead  soldering 
operations  to  a  printed  wiring  board  job 
shop.  Such  a  facility  never  performs  all 
the  steps  necessary  for  manufacturing 
printed  wiring  boards.  EPA  is  proposing 
to  include  these  facilities  in  the  Metal 
Finishing  Job  Shops  subcategory  due  to 
their  similarity  in  economics  (due  to  the 
"job  shop"  nature  of  their  work). 
However,  EPA  is  soliciting  comment  on 
whether  it  is  more  appropriate  to 
include  these  printed  wiring  board  job 
shops  in  the  Printed  Wiring  Board 
subcategory.  More  specifically,  EPA 
requests  data  on  the  characterization  of 
the  wastewater  from  printed  wiring 
board  job  shops,  the  variability  of  their  • 
raw  materials,  and  the  variability  of  the 
wastewater  they  generate. 

15.  BMPs  in  Lieu  of  Numerical 
Limitations.  EPA  solicits  comment  on 
allowing  MP&M  facilities  to 
demonstrate  compliance  through 
installation  of  well-operated  and 
maintained  treatment  systems.  For 
example,  instead  of  meeting  a  cyanide 
limit,  the  facility  would  demonstrate 
and  keep  records  of  the  installation  and 
ongoing  use  of  a  well-operated  and 
maintained  cyanide  destruction  unit 
that  monitors  oxidation-reduction 
potential  (ORP).  EPA  is  particularly 
interested  in  comments  on  how  to 
define  "well-operated  and  maintained" 
and  estimates  of  the  burden  (in  labor 
hours  and  dollars)  required  to  keep 
records  sufficient  for  demonstrating 
compliance  and  prepare  a  related 
certification  statement. 

EPA  also  solicits  comment  from 
control  and  permitting  authorities  on 
whether  such  an  approach  would 
increase  or  decrease  their  burden  related 
to  determining  compliance  and  by  how 
much  (in  labor  hours  and  dollars). 
Comments  should  account  for 
maintaining  certifications  and 
conducting  inspections.  EPA  also 
requests  comment  on  whether  such  an 
approach  would  be  protective  of  the 
environment. 

16.  Applicability  to  Facilities  With 
Ancillary  MP&M  Operations.  EPA 
solicits  comment  on  the  language  used 
to  define  applicability  in  regards  to 
facilities  that  are  not  manufacturing, 
maintaining  or  rebuilding  metal  parts, 
products  or  machines  for  use  in  die  18 
industrial  sectors  and  that  only  perform 
MP&M  operations  (e.g.,  maintenance 
and  repair  of  metal  parts  and  machines) 
as  ancillary  activities.  For  example,  as 
discussed  in  Section  III,  EPA  does  nbt 
intend  for  the  MP&M  proposal  to 
include  process  wastewater  discharges 
from  an  on-site  machine  or  maintenance 
shop  at  a  facility  engaged  in  the 
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manufacture  of  organic  chemicals  when 
the  facility  operates  that  shop  to 
maintain  the  equipment  related  to 
manufacturing  their  products  (i.e., 
organic  chemicals).  EPA  solicits 

*  comment  on  the  clarity  of  this  statement 
and  specifically  requests  comment  on 
alternative  language.  For  example,  EPA 
could  use  the  following  language 
instead:  "facilities  that  perform  on-site 
maintenance  and  repair  of  equipment 
used  to  produce  a  product  or  perform  an 
operation  (e.g.,  manufactiuing  of  organic 
chemicals)  where  the  wastewater 
generated  is  already  covered  by  effluent 
guidelines  for  another  point  source 
category  (with  the  exception  of  the 
Metal  Finishing  or  Electroplating 
effluent  guidelines)  are  excluded  from 
the  applicability  of  the  MP&M 

I  regulation." 

17.  Non-Chromium  Anodizing.  EPA  is 
proposing  to  exclude  wastewater  from 
indirect  discharging  non-chromium 
anodizing  facilities  (that  also  do  not  use 
dichromate  sealants)  from  the  MP&M 
categorical  pretreatment  standards. 
Such  facilities  would  still  need  to 
comply  with  the  pretreatment  standards 
of  the  Metal  Finishing  (40  CFR  part  433) 
effluent  guidelines  for  their  non- 
chromium  anodizing  wastewater  and 
the  general  pretreatment  standards  at  40 
CFR  part  403.  EPA  is  proposing  limits 
for  direct  dischargers  in  diis 
subcategory.  EPA  solicits  comment  on 
whether  the  applicable  standards  for 
indirect  discharging  non-chromium 
anodizers  should  be  transferred  from  40 
CFR  part  433  to  the  MP&M  regulation  in 
order  to  include  all  non-chromiiun 
anodizers  under  one  regulation.  Because 
today's  proposal  includes  a  monitoring 
waiver  for  pollutants  that  are  not 
present  (see  section  XXI.C.l  for  a 
discussion  on  the  monitoring  waiver), 
the  Agency  believes  that  transferring  the 
pretreatment  standards  for  these 
facilities  to  the  MP&M  regiUation  would 
allow  non-chromium  anodizing  indirect 
dischargers  to  reduce  the  niunber  of 
parameters  for  which  they  have  to 
monitor. 

In  addition,  EPA  solicits  comment 
and  data  on  the  chromium  content  of 
sulfuric  acid  anodizing  baths,  anodizing 
dyes/sealants,  and  other  wastewater 
bom  sulfuric  acid  anodizing.  EPA  is 
especially  interested  in  data  that 
provides  measurement  of  hexavalent 
chromium  separate  from  that  of  trivalent 
chromium  or  total  chromium. 

18.  Cyanide  Monitoring.  EPA  is 
proposing  to  allow  facilities,  in 
subcategories  with  limits  and  standards 
for  cyanide,  to  also  monitor  for 
amenable  cyanide  when  they  have 
alkaline  chlorination  treatment  in  place 
prior  to  commingling  their  wastewater 


(see  detailed  discussion  in  section 
XXI.C.3).  The  point  of  compliance  is 
based  on  monitoring  for  total  cyanide 
(or  amenable  cyanide)  directly  after 
cyanide  treatment,  before  combining  the 
cyanide  treated  effluent  with  other 
wastestreams.  EPA  is  also  proposing  an 
alternative  where  a  facility  may  take 
samples  of  final  effluent,  in  order  to 
meet  the  total  cyanide  limit,  if  the 
control  authority  adjusts  the  permit 
limits  based  on  the  dilution  ratio  of  the 
cyanide  wastestream  flow  to  the  effluent 
flow.  EPA  is  proposing  to  allow  end-of- 
pipe  alternative  sampling  point  for 
amenable  cyanide  as  well;  however,  in 
addition  to  adjusting  the  permit  limits 
based  on  the  dilution  ratio,  facilities 
must  have  alkaline  chlorination 
treatment  in  place  prior  to  the 
commingling  of  their  cyanide-bearing 
wastewater  with  other  process 
wastewater.  The  Agency  notes  this  is 
very  similar  to  the  language  used  in  the 
Metal  Finishing  effluent  guidelines  (40 
CFR  part  433).  EPA  solicits  comment  on 
this  approach. 

19.  Compliance  Cost  for  BAT 
Facilities.  EPA  has  based  the  numeric 
limitations  for  today's  proposed  rule  on 
wastewater  sampling  analytical  data 
from  facilities  that  the  Agency  believes 
to  be  operating  "best  available 
technology."  This  includes  pollution 
prevention  and  water  conservation 
practices  as  well  as  wastewater 
treatment  systems.  However,  because 
EPA  uses  more  than  one  facility  to 
determine  the  achievable  long-term 
average  concentrations  and  variability 
factors  (see  Section  Vlil.B  for  a 
discussion  on  calculation  of  limits),  not 
all  model  facilities  are  achieving  the 
long-term  average  concentrations  for  all 
pollutants  in  their  wastewater  at  all 
times.  Therefore,  EPA  has  included 
compliance  costs  to  enhance  these 
model  BAT  facilities  to  meet  the 
proposed  long-term  average 
concentrations  for  all  regulated 
pollutants.  For  example,  model  BAT 
facilities  may  incur  costs  for  additional 
operational  controls  or  for  additional 
equipment  or  chemical  additives  that 
will  allow  them  to  target  more  than  one 
metal  type  in  their  wastewater  treatment 
system.  EPA  solicits  comment  on  this 
approach  and  the  adequacy  of 
operational  changes  and  treatment 
enhancements  for  BAT  facilities  to 
consistently  and  reliably  achieve  full 
compliance  with  proposed  limitations. 
EPA  also  solicits  comment  and  data  on 
additional  costs  that  model  BAT 
facilities  may  incur  that  EPA  has  not 
included  in  the  cost  model  for  this 
proposal. 

20.  Space  Limitations.  EPA  solicits 
comment  on  the  extent  to  which  a 


MP&M  facility  can  install  or  upgrade  its 
current  treatment  system  to  meet  the 
proposed  limits  within  the  space  they 
ciurently  occupy.  More  specifically, 
when  facilities  are  located  in  urban 
areas  with  little  space  for  expansion, 
can  facilities  still  install  the  treatment 
necessary  (consider  the  inclusion  of 
pollution  prevention  and  water 
conservation  practices)  to  meet  the 
proposed  limits.  U  not,  can  such 
facilities  use  pollution  prevention  and 
water  conservation  practices  and  install 
microfiltration  systems  instead  of 
installing  or  enlarging  their  existing 
clarifiers  within  the  space  they 
currently  occupy? 

21.  Segregation  of  Waste  Streams. 
EPA  solicits  comment  and  information 
on  the  problems/  issues  with 
segregation  of  waste  streams  for 
performing  preliminary  treatment  steps 
as  described  in  section  VIII.  EPA  is 
especially  interested  in  data  on  the  costs 
associated  with  retrofitting  equipment 
to  segregate  waste  streams. 

22.  Revision  to  POTW  Removals.  EPA 
uses  the  pollutant  by  pollutant  percent 
removals  achieved  by  POTWs  (national 
average  of  well-operated  POTWs  with 
secondary  treatment)  to  give  credit  to 
the  pretreatment  system  and  to  conduct 
the  "Pass  Through"  analysis  for 
selecting  regulated  parameters  for 
pretreatment  standards. 

In  calculating  the  pollutant  removals 
achieved  by  the  selected  technology 
option  for  today's  proposed  rule  (for 
wastewater  generated  by  indirect 
dischargers),  EPA  does  not  take  "credit" 
for  removing  the  portion  of  pollutant 
loadings  that  are  currently  removed  by 
the  POTWs.  In  addition,  EPA  performs 
a  comparison  of  the  percentage  of  a 
pollutant  removed  by  POTWs  with  the 
percentage  of  the  pollutant  removed  by 
discharging  facilities  applying  EPA's 
selected  technology  option  (BAT).  In 
most  cases,  (particularly  for  metals  and 
non-volatile  organics)  EPA  has 
concluded  that  a  pollutant  passes 
through  the  POTW  when  the  median 
percentage  removed  nationwide  by 
representative  POTWs  (those  meeting 
secondary  treatment  requirements)  is 
less  than  the  median  percentage 
removed  by  facilities  complying  with 
BAT  effluent  limitations  guidelines  for 
that  pollutant.  EPA  notes  that  the  Pass 
Through  Analysis  uses  a  different 
standard  for  "pass  through"  than  that 
used  by  POTWs  to  determine 
compliance  with  the  General 
Pretreatment  Standards  (40  CFR  part 
403). 

RecenUy,  EPA  has  revisited  the 
databases  used  (see  Section  XII.A  for  a 
discussion  of  the  databases  and  the 
editing  criteria  used)  to  determine  the 
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percent  removal  of  pollutants  achieved 
by  the  national  average  of  well-operated 
POTWs.  Previously.  EPA  edited  data  at 
or  near  the  minimum  level  for  POTW 
performance  based  on  the  editing 
criteria  used  to  calculate  BAT 
limitations.  EPA  is  considering  revising 
the  POTW  data  editing  criteria.  Given 
the  range  of  analytical  minimum  levels 
and  their  influence  on  calculated 
percent  removals,  EPA  is  considering 
several  editing  alternatives,  detailed  in 
section  XTV.  The  Agency  solicits 
comments  on  potential  revisions  to  the 
pass-through  methodology. 

23.  Toxic  Weighting  Factors.  EPA  has 
developed  Toxic  Weighting  Factors 
(TWFs)  using  a  combination  of  toxicity 
data  on  human  health  and  aquatic  life. 
EPA  develops  TWFs  relative  to  the 
toxicity  of  copper.  (See  section  XVII  or 
the  Cost-Effectiveness  Analysis 
Dociunent  for  this  proposed  rule  for  a 
more  detailed  discussion  of  toxic 
weighting  factors).  TWFs  are  midtipliers 
that  are  applied  to  the  mass  of 
pollutants  discharged  (or  removed)  to 
generate  toxic-weighted  pound- 
equivalents.  EPA  uses  toxic  pound- 
equivalents  to  indicate  the  amount  of 
toxicity  that  a  pollutant  may  exert  on 
hiunan  health  and  aquatic  life  relative  to 
other  pollutants.  Conventional 
pollutants  such  as  BOD,  TSS,  Oil  & 
Grease  (as  HEM)  and  other  bulk 
parameters  do  not  have  toxic  weighting 
factors.  As  scientists  and  researchers 
develop  and  publish  new  human  health 
and  aquatic  toxicity  data  for  various 
pollutants.  EPA  must  revise  the  TWFs. 
EPA  has  doounented  the  changes  to 
TWFs  in  the  Cost-Effectiveness  Analysis 
dociunent  for  this  proposed  rule.  EPA 
solicits  comment  on  these  changes. 

24.  Phosphoric  Acid  Cleaning.  In 
regards  to  die  applicability  of  the  Oily 
Wastes  subcategory,  EPA  is  soliciting 
conunent  on  the  differences  in  metals 
content  of  wastewater  generated  from 
"light"  phosphoric  acid  operations 
(such  as  some  phosphoric  add  etching 
operations  and  cleaning  operations 
using  phosphoric  acid  solutions)  and 
from  phosphate  conversion  coating. 
EPA  is  considering  including 
phosphoric  acid  etching  and  cleaning 
using  phosphoric  acid  solutions  in  the 
definition  of  "oily  operations" 
disciissed  in  section  VI.C.6.  However, 
the  Agency  is  not  considering  the 
inclusion  of  phosphate  conversion 
coating  as  one  of  the  "oily  operations." 
Based  on  EPA's  database  for  this 
proposal.  EPA  believes  that  wastewater 
generated  from  phosphate  conversion 
coating  operations  contains  high  levels 
of  zinc  and  manganese.  EPA  is 
especially  interested  in  analytical  data 
from  sampling  wastewater  that  is 


representative  of  either  of  these 
operations. 

25.  Organics  Management  Plan  for 
Oily  Wastes  Subcategory.  EPA  solicits 
comment  on  whether  sites  with 
significant  amounts  of  oil-bearing 
wastewater  (for  example,  a  facility  in 
the  Oily  Wastes  subcategory)  should  be 
eligible  for  the  use  of  an  organic 
pollutant  management  plan  as  described 
SectionXXI.C.2.  Based  on  the  current 
data  base,  EPA  believes  that  wastewater 
generated  by  facilities  in  the  Oily 
Wastes  subcategory  require  end-of-pipe 
treatment  to  reduce  the  concentrations 
of  organic  pollutants  and  that  an  organic 
management  plan  alone  may  not 
adequately  control  organic-bearing 
wastewater  at  facilities  containing 
significant  quantities  of  oil-bearing 

26.  NSPS  and  PSNS  Technology 
Option.  EPA  is  proposing  NSPS  and 
PSNS  for  the  General  Metals,  Metal 
Finishing  Job  Shops,  Printed  Wiring 
Board,  and  Steel  Forming  and  Finishing 
subcategories  based  on  BAT  Option  4. 
This  proposed  option  includes  in- 
process  flow  control  and  pollution 
prevention,  segregation  of  wastewater 
streams,  preliminary  treatment  steps  as 
necessary  (including  oils  removal  by 
idtrafiltration).  chemical  precipitation 
using  lime  or  sodium  hydroxide,  and 
solids  separation  using  a  microfilter. 
The  Agency  also  strongly  considered 
proposing  NSPS  and  PSNS  for  these 
subcategories  based  on  ultrafiltration  for 
oil  and  grease  removal  and  chemical 
precipitation  followed  by  sedimentation 
for  TSS  and  metals  removal.  This  option 
is  eqmvalent  to  BAT  Option  2  with  the 
oil/water  separator  replaced  by  an 
ultrafilter.  The  Agency  is  soliciting 
comment  and  data  on  this  option  for 
NSPS  and  PSNS  for  the  final  rule. 

27.  Total  Sulfide.  EPA  is  soliciting 
comment  on  the  appropriate  analytical 
method  for  analyzing  total  sidfide  in 
wastewater  from  MP&M  facilities, 
specifically  in  regard  to  interferences 
from  reducing  agents  or  organic 
chemicals  present  in  the  wastewater. 
The  Agency  used  EPA  Method  376.1  for 
seven  wastewater  sampling  episodes, 
EPA  Method  376.2  at  one  episode,  and 
Standard  Method  450O-S2  for  three 
sampling  episodes  that  were  performed 
for  EPA  by  a  local  POTW.  Stakeholders 
have  suggested  that  presence  of 
reducing  agents  and  organic  chemicals 
can  interfere  with  EPA  Method  376.1, 
leading  to  over  estimates  of  total  sulfide. 

EPA  j)erformed  matrix  spike/matrix 
spike  duplicate  recoveries  as  part  of  its 
QA/QC  procedures  on  these  samples,  ff 
the  matrix  spike  is  recovered 
quantitatively  (e.g.,  75-125%),  it  is 
unlikely  that  an  interference  is  present. 


The  data  narratives  for  these  samples 
did  not  cite  any  QA/QC  outliers. 
However,  some  interferences  could  still 
be  present.  (The  data  narratives  can  be 
found  in  section  5.2  of  the  public 
record.)  EPA  intends  to  perform 
additional  sampling  for  total  sulfide 
following  this  proposal  using  both  EPA 
Method  376.1  and  376.2.  EPA  notes  that 
it  collected  the  data  used  for  estimating 
total  sulfide  pollutant  loadings  in  raw 
wastewater  (i.e.,  in  wastewater  from 
MP&M  unit  operations)  at  sampling 
points  located  prior  to  treatment 
technologies  which  introduce  reducing 
agents  (i.e.,  chelation  breaking).  In 
addition,  the  data  that  EPA  used  to 
develop  the  numerical  limitation  for 
total  siilfide  was  from  a  site  that  did  not 
add  reducing  agents  to  treat  its 
wastewater. 

EPA  solicits  comment  on  the  various 
sulfide  methods  and  whether  these 
methods  are  appropriate  for  analytical 
wastewater  sampling  at  MP&M 
facilities.  EPA  also  solicits  raw 
wastewater  and  treatment  performance 
data  for  total  sulfide. 

28.  Limits  for  the  Non-Chromiiun 
Anodizing  Subcategory.  EPA  is 
soliciting  comment  on  two  issues 
relating  to  the  proposed  limitations  for 
the  Non-Chromivun  Anodizing 
subcategory.  These  two  issues  are 
discussed  below. 

EPA  is  proposing  an  effluent 
limitation  for  aliuninum  applicable  to 
existing  and  new  direct  dischargers  in 
the  Non-Chromium  Anodizing 
subcategory.  Because  EPA  does  not  have 
data  from  any  direct  discharging  non- 
chromium  anodizers,  it  based  the 
proposed  aluminum  limitation  on  two 
indirect  discharging  non-chromium 
anodizers.  However,  the  Agency  does 
not  believe  that  these  indirect 
discharging  facifities  were  achieving 
effluent  levels  of  aluminum  that  reflect 
BAT.  Because  aluminum  assists  in  the 
flocculation  of  wastewater  at  POTWs 
prior  to  sedimentation,  many  POTWs  do 
not  set  stringent  pretreatment  standards 
for  aliuninum  from  non-chromium 
anodizers.  EPA  is  not  proposing 
pretreatment  standards  for  aliuninum  in 
today's  proposal  for  that  reason.  In 
addition,  neither  the  Electroplating  (40 
CFR  part  413)  nor  the  Metal  Finishing 
(40  CFR  part  433)  effluent  guidelines 
contain  pretreatment  standards  for 
aluminum.  Therefore,  the  Agency  does 
not  believe  that  these  two  facilities 
targeted  aluminum  in  their  wastewater 
treatment  operations.  EPA  believes  that 
a  non-chromium  anodizer  employing 
Option  2  technologies  can  achieve 
effluent  concentrations  of  aluminum 
much  lower  than  those  proposed  today. 
Therefore.  EPA  is  soliciting  data  and 
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comment  on  effective  removal  of 
aluminum  from  non-chromium 
anodizing  wastestreams.  See  section 
XXIV  for  guidelines  for  submitting 
analytical  data. 

EPA  is  proposing  effluent  limitations 
for  new  and  existing  direct  dischargers 
for  manganese,  nickel  and  zinc  for 
facilities  in  the  Non-Chromium 
Anodizing  subcategory.  The  Agency 
based  these  effluent  limitations  on 
facilities  in  the  General  Metals 
subcategory  employing  the  Option  2 
treatment  technology  because  it  did  not 
have  adequate  wastewater  treatment 
information  on  these  metals  from  non- 
chromium  anodizing  facilities.  EPA 
solicits  data  and  comment  on  the 
treatment  of  inanganese.  nickel,  and 
zinc  from  non-chromium  anodizing 
facilities  employing  Option  2  treatment. 
See  section  XXTV  for  guidelines  for 
submitting  analytical  data. 

29.  Limits  for  the  Printed  Wiring 
Subcategory.  EPA  is  proposing  effluent 
limitations  for  chromium,  copper,  lead, 
and  zinc  for  existing  facilities  in  the 
Printed  Wiring  Boards  subcategory.  The 
Agency  based  these  effluent  limitations 
on  facilities  in  the  General  Metals 
subcategory  employing  the  Option  2 
treatment  technology  because  it  did  not 
have  adequate  wastewater  treatment 
information  on  these  metals  from 
printed  wiring  board  facilities 
employing  Option  2  treatment.  EPA 
solicits  data  and  comment  on  the 
treatment  of  chromium,  copper,  lead, 
and  zinc  at  printed  wiring  board 
facilities  employing  Option  2  treatment. 
See  section  XXIV  for  guidelines  for 
submitting  analytical  data. 

30.  Cyanide  Loadings  and  Removals. 
EPA  solicits  comment  and  data  (at  the 
point  directly  following  cyanide 
destruction  treatment)  on  achievable 
effluent  concentrations  of  cyanide  (or 
amenable  cyanide)  from  MP&M 
facilities  that  are  currently  regulated 
under  the  Metal  Finishing  effluent 
guidelines  (40  CFR  part  433).  EPA's 
Design  &  Cost  Model  for  the  MP&M  rule 
estimates  pollutant  loadings  for  the 
industry  before  and  after  compliance 
with  the  proposed  regulation.  For  the 
purposes  of  estimating  baseline  loadings 
(i.e.,  current  discharges)  for  model 
facilities  (i.e.,  survey  sites)  currently 
covered  by  the  Metal  Finishing  or 
Electroplating  effluent  guidelines  that 
indicated  in  their  survey  questionnaire 
that  they  both  generate  wastewater  from 
cyanide-bearing  operations  and  have 
cyanide  treatment  in  place,  EPA 
assumed  that  these  sites  were  achieving 
the  LTA  concentrations  achieved  by 
EPA's  sampled  MP&M  BAT  facilities 
(sampled  at  the  point  directly  following 
cyanide  destruction  treatment). 


For  model  sites  currentiy  covered  by 
the  Metal  Finishing  or  Electroplating 
effluent  guidelines  that  indicated  in 
their  survey  questionnaire  that  they 
generate  wastewater  from  cyanide- 
bearing  operations  but  did  not  indicate 
that  they  have  cyanide  treatment  in 
place,  EPA  used  information  from  EPA 
sampling  of  cyanide  bearing  units 
operations  (i.e.,  raw  wastewater  loads] 
to  estimate  baseline  loads  prior  to 
implementing  the  technology  option 
under  consideration  (note  that  cyanide 
loadings  were  not  analyzed  separately 
by  subcategory).  On  a  national  basis, 
EPA  estimates  that  65%  (2,315)  of 
MP&M  facilities  discharging  cyanide- 
bearing  wastewater  do  not  have 
treatment  in  place  for  cyanide 
destruction.  EPA  based  this  national 
estimate  on  responses  to  survey 
questionnaires.  This  methodology 
implicitly  assumes  that  many  of  these 
facilities  may  not  be  achieving  the 
cyanide  removals  that  were  projected 
for  the  Metal  Finishing  and 
Electroplating  effluent  guidelines.  In 
addition  to  the  request  for  data  above, 
EPA  also  requests  comment  on  its 
method  for  determining  baseline 
cyanide  loadings.  (See  Section  6.5  of  the 
public  record  for  a  memorandum  that 
includes  a  table  of  the  comparison  of 
cyanide  using  sites  versus  cyanide 
treating  sites.) 

31.  Subcategorization.  EPA  explains 
its  rationale  for  its  proposed 
subcategorization  schema  in  section  VI. 
EPA  is  proposing  to  subdivide  the 
MP&M  industrial  category  into  the 
following  8  subcategories:  General 
Metals,  Metal  Finishing  Job  Shops.  Non- 
Chromium  Anodizing,  Printed  Wiring 
Boards,  Steel  Forming  and  Finishing, 
Oily  Wastes,  Railroad  Line 
Maintenance,  and  Shipbuilding  Dry 
Dock.  The  Agency  believes  its  proposed 
subcategories  make  sense,  but  requests 
comment  on  other  possible 
subcategories.  Commenters  should 
include  data  to  support  their 
suggestions  where  possible. 

32.  Cost  Savings  Associated  with 
Pollution  Prevention  and  Water 
Conservation.  As  discussed  in  section 
VIII.  EPA's  proposed  technology  options 
include  the  incorporation  of  water 
conservation  techniques  and  pollution 
prevention  technologies.  In  all  cases. 
EPA's  options  that  incorporated  these 
technologies  and  practices  costed  less 
and  removed  more  pollutants  than  those 
options  that  did  not.  EPA  requests 
comment  on  its  determination  that 
pollution  prevention,  recycle,  and  water 
conservation  result  in  net  cost  savings  to 
facilities,  and  examples  of  any  specific 
situations  where  this  may  not  be  true. 


33.  Assessment  of  Treatment  System 
Performance.  As  discussed  in  section 
Vni,  EPA  excluded  data  from  chemical 
precipitation  and  clarification  systems 
at  which  the  concentration  of  most  of 
the  metals  present  in  the  influent  stream 
did  not  decrease,  indicating  poor 
treatment.  Although  EPA  believes  this  is 
an  appropriate  practice,  in  order  to 
focus  on  facilities  with  well-run 
treatment  systems,  it  also  introduces  a 
risk  of  biasing  estimates  of  treatment 
effectiveness  upwards  with  respect  to 
identifying  pollutant  removals  on  a 
national  basis.  If  a  particular  metal  is 
not  able  to  be  effectively  removed  by  a 
particular  treatment  train,  but  its 
concentration  fluctuates  randomly  over 
time  in  both  the  influent  and  the 
effluent,  then  retaining  only  data 
showing  positive  "removals"  may  give  a 
misleading  impression  of  effectiveness 
of  that  treatment  technology  nationally. 
Some  commenters  have  raised  this  issue 
in  the  past  particularly  with  respect  to 
boron,  which  those  commenters  believe 
is  not  effectively  removed  bv  certain 
treatment  trains  where  EPA's  data 
(edited  to  include  only  decreases) 
appears  to  show  removals.  EPA  is 
continuing  to  assess  this  concern  both 
with  regards  to  metals  in  general  and 
with  regards  to  boron  in  particular.  EPA 
requests  comment  on  this  issue  and 
suggestions  for  addressing  it. 

34.  Flow  Cutoff  Level  for  the  General 
Metals  Subcategory.  As  explained  in 
sections  XII  and  XIII.  EPA  is  proposing 
a  1  MGY  flow  cutoff  for  existing  and 
new  indirect  discharging  facilities  in  the 
General  Metals  subcategory.  EPA 
requests  comment  on  the  1  MGY  flow 
cutoff  and  whether  a  higher  or  lower 
cutoff  would  be  appropriate.  EPA  also 
requests  comment  on  whether  the  flow 
cutoff  should  be  different  for  facilities 
currentiy  covered  under  40  CFR  Part 
413  or  433  and  whether  or  not  that 
would  create  an  unfair  economic 
advantage  for  those  facilities  (e.g.. 
captive  electroplating  shops  in  General 
Metals  remaining  regulated  under  40 
CFR  Part  433  but  Metal  Finishing  Job 
Shops  being  regulated  under  the 
proposed  MP&M  rule). 

35.  Flow  Cutoff  Level  for  die  Metal 
Finishing  Job  Shops  Subcategory.  As 
explained  in  sections  XII  and  XIII.  EPA 
is  not  proposing  a  flow  cutoff  for 
existing  or  new  indirect  discharging 
facilities  in  the  Metal  Finishing  Job 
Shops  subcategory.  The  Agency 
concluded  that  the  pollutant  reductions 
associated  with  the  proposed  option 
(Option  2)  were  feasible  and  achievable 
and  the  economic  impacts  were  not 
substantially  mitigated  under  the  1 
MGY  flow  cutoff.  EPA  requests     '' 
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comment  on  the  use  of  a  flow  cutoff  for 
this  subcategory. 

36.  Flow  Cutoff  Level  for  the  Printed 
Wiring  Board  Subcategory.  As  explained 
in  sections  XII  and  Xm,  EPA  is  not 
proposing  a  flow  cutoff  for  existing  or 
new  indirect  discharging  facilities  in  the 
Printed  Wiring  Board  subcategory.  The 
Agency  concluded  that  the  pollutant 
reductions  associated  with  the  proposed 
option  (Option  2)  were  feasible  and 
achievable  and  the  economic  impacts 
were  not  mitigated  at  a  1  MGY  flow 
cutoff  for  this  subcategory.  The  Agency 
solicits  comments  on  a  1  MGY  flow 
cutoff.  Under  this  scenario,  existing 
regulation  would  continue  to  apply. 
EPA  solicits  comment  on  the 
implementation  and  market 
consequences  of  this  option. 

37.  Flow  Cutoff  Level  for  the  Steel 
Forming  and  Finishing  Subcategory.  As 
explained  in  sections  XII  and  XIII,  EPA 
is  not  proposing  a  flow  cutoff  for 
existing  or  new  indirect  discharging 
facilities  in  the  Steel  Forming  and 
Finishing  subcategory.  However,  EPA 
soUcits  comment  on  flow  cutoffs  at  the 
1.2,  and  3  MGY  levels.  Under  these 
flow  cutoff  scenarios,  existing 
regulations  would  continue  to  apply. 
EPA  solicits  comment  on 
implementation  and  market 
consequences  of  these  options. 

38.  Flow  Cutoff  Level  for  the  Oily 
Wastes  Subcategory.  As  explained  in 
sections  XD  and  XUI.  EPA  is  proposing 
a  2  MGY  flow  cutoff  for  existing  and 
new  indirect  discharging  facilities  in  the 
OUy  Wastes  subcategory.  It  is  proposing 
the  2  MGY  flow  cutoff  primarily  to 
reduce  the  burden  on  POTWs,  and 
solicits  comment  on  a  3  MGY  cutoff. 

39.  For  the  General  Metals.  Metal 
Finishing  Job  Shops,  Printed  Wiring 
Boards,  and  Steel  Forming  and 
Finishing  subcategorie's,  EPA  is 
proposing  new  source  performance 
standards  and  pretreatment  standards 
for  new  sources  based  on  Option  4.  EPA 
noted  in  section  DC  in  the  discussion  of 
its  consideration  of  this  technology  for 
BPT/BAT  for  each  of  these  subcategories 
that  it  is  not  being  proposed  for  BPT 
because  the  additional  removals,  while 
large  when  considered  across  the  entire 
population  of  existing  facilities,  were 
not  significant  on  a  per  facility  basis, 
and  because  of  concerns  with  potential 
increased  loadings  (relative  to  Option  2) 
of  COD  and  organic  pollutants.  EPA 
requests  comment  on  basing  NSPS  on 
Option  2  for  the  above  subcategories  for 
the  same  reasons  it  is  proposing  to  base 
BPT/BAT  on  Option  2. 

40.  Monitoring  Costs.  In  estimating 
annual  monitoring  costs  for  model 
facilities  in  EPA's  MP&M  Design  and 
Cost  Model,  the  Agency  assumed  that 


facilities  meeting  local  limitations  or 
national  effluent  limitation  guidelines 
and  pretreatment  standards  will  already 
incur  monitoring  costs.  EPA  solicits 
comment  on  whether  the  facilities  will 
incur  additional  monitoring  costs  to 
comply  with  today's  proposal  (and  how 
much  that  monitoring  would  cost).  EPA 
has  incorporated  several  options  for 
adding  addition^  flexibility  in  regards 
to  monitoring  (See  Section  XXI.C  for  a 
discussion  on  monitoring  flexibility). 
EPA  expects  that  these  proposed 
flexibilities  will  decrease  the  overall 
burden  and  costs  of  analytical 
wastewater  monitoring  for  fecilities 
within  the  scope  of  this  rule. 

41.  Cash  Flow  Assumption.  As 
disciissed  in  Section  XVI.  baseline  cash 
flow  is  defined  as  the  sum  of  reported 
net  income  and  depreciation.  The 
measure  is  widely  used  within  industry 
in  evaluating  capital  investment 
decisions  because  both  net  income  and 
depreciation  (which  is  an  accounting 
offset  against  income,  but  not  an  actual 
cash  expenditme)  are  potentially 
available  to  finance  future  investment. 
However,  assuming  that  total  baseline 
cash  flow  is  available  over  an  extended 
time  horizon  (for  example,  15  years)  to 
finance  investments  related  to 
environmental  compliance  could 
overstate  a  site's  ability  to  comply.  In 
particular,  the  cost  of  existing  capital 
equipment  (not  associated  with 
regiilatory  compliance)  is  not  netted  out 
of  cash  flow,  as  it  is  of  income  through 
the  subtraction  of  depreciation.  Thus, 
any  costs  associated  with  either 
replacing  existing  capital  equipment,  or 
repaying  money  that  was  previously 
borrowed  to  pay  for  it,  are  omitted  from 
the  facility  analysis.  EPA  requests 
comment  on  its  use  of  cash  flow  as  a 
measiuv  of  resources  available  to 
finance  environmental  compliance  and 
suggestions  for  alternative 
methodologies.  (See  Section  XXII  of 
today's  notice.) 

42.  Alternatives  for  Establishing 
Permit  Effluent  Limitations  and 
Standards  for  the  Steel  Forming  and 
Finishing  subcategory.  As  discussed  in 
Section  XXI. B,  EPA  is  soliciting 
comment  on  several  alternative 
approaches  for  the  development  of 
mass-based  limitations  for  the  Steel 
Forming  and  Finishing  subcategory. 
These  approaches  may  result  in  more 
stringent  mass-based  permits/control 
mechanisms  for  some  facilities  with 
better  protection  of  the  environment  for 
the  entire  life  of  a  permit/control 
mechanism  and  may  result  in  higher 
costs.  Each  alternative  requires  that 
production  fi-om  unit  operations  that  do 
not  generate  or  discharge  process 
wastewater  shall  not  be  included  in  the 


calculation  of  operating  rates.  EPA 
solicits  comments  on  these  alternatives 
to  the  proposed  production  basis  for 
calculating  effluent  limitations  and 
pretreatment  standards  used  in  NPDES 
permits  or  control  mechanisms.  In 
particular,  the  Agency  solicits 
comments  on  related  costs  and  any 
technical  difficulties  that  steel  forming 
and  finishing  facilities  might  have  in 
meeting  limits  during  short  periods  of 
high  production.  EPA  also  solicits  other 
options  for  consideration  including 
whether  to  allow  concentration-based 
limits  for  this  subcategory  and  any 
rationale  for  doing  so. 

43.  Benefit  Analysis.  As  explained  in 
Section  XX,  benefits  analyses  for  past 
effluent  guidelines  have  been  limited  in 
the  range  of  benefits  addressed  which 
has  hindered  EPA's  ability  to  compare 
the  benefits  and  costs  of  rules 
comprehensively.  The  Agency  is 
working  to  improve  its  benefits 
analyses,  including  applying 
methodologies  that  have  now  become 
well  established  in  the  natural  resources 
valuation  field,  but  have  not  been  used 
previously  in  the  effluent  guidelines 
program.  EPA  was  particularly 
interested  in  expanding  its  benefits 
analysis  for  this  rule  to  include  water- 
based  recreational  activities  other  than 
fishing.  EPA  has  therefore  expanded 
upon  its  traditional  methodologies  in 
the  benefits  analysis  for  the  proposed 
MP&M  rule.  Past  effluent  guidelines 
analyses  have  included  human  health 
benefits,  economic  productivity  benefits 
such  as  reduced  costs  for  POTW  sludge 
disposal,  recreational  benefits  for 
fishing,  and  nonuse  values.  The 
additional  analysis  contained  in  this 
rule  expands  on  the  traditional  analysis 
by  adding  benefits  to  participants  in 
boating,  swimming,  and  viewing  (i.e., 
near-water  recreation).  Because  EPA  has 
not  yet  resolved  some  anomalies  in  the 
extrapolation  of  the  analysis  to  the 
national  level,  the  monetized  benefits 
for  these  new  categories  are  not 
included  in  the  summary  statements  of 
benefits  for  the  proposed  nUe.  However, 
EPA  is  including  these  analyses  in  the 
EEBA  to  present  the  new  methodologies 
and  their  results  as  applied  to  the 
MP&M  rule  for  public  comment. 

Although  EPA  is  confident  in  the 
sample-based  results,  EPA  believes  that 
the  large  number  of  viewers  and  boaters 
projected  to  benefit  from  the  rule  at  the 
national  level  may  indicate  a  need  to 
revise  its  procedures  for  scaling  up  from 
sampled  facilities  to  the  national  level. 
This  simple  extrapolation  technique 
used  in  both  the  cost  and  benefit 
analyses  may  bias  both  estimates  and 
may  have  the  imintended  effect  of 
overcoimting  the  number  of  benefitting 
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boaters  and  wildlife  viewers.  EPA 
recognizes  that  extrapolating  from 
sample  facility  to  national  results 
introduces  uncertainty  in  the  analysis 
and  is  continuing  to  explore  ways  to 
reduce  this  uncertainty.  The  Agency  is 
requesting  comment  on  the  methods 
used  to  extrapolate  sample  results  to 
national  benefit  estimates.  EPA  is  also 
specifically  soliciting  comment  on 
several  of  the  other  methodological 
approaches  used  in  the  new  analysis 
including  the  benefits  transfer  of  values 
from  studies  that  did  not  specifically 
address  boating  and  wildlife  viewing  to 
these  activities,  and  the  extent  to  wMch 
activities  such  as  recreational  boating 
and  wildlife  viewing  are  applicable  to 
children.  EPA  may  include  additional 
categories  of  monetized  benefits 
estimates  based  on  these  new 
methodologies,  as  revised  based  on 
comment  and  peer  review,  in  its 
economic  analysis  for  the  final  rule. 

XXTV.  Guidelines  for  Submission  of 
Analytical  Data 

EPA  requests  that  commenters  to 
today's  proposed  rule  submit  analytical, 
flow,  and  production  data  to 
supplement  data  collected  by  the 
Agency  diuing  the  regidatory 
development  process.  To  ensure  that 
commenter  data  may  be  effectively 
evaluated  by  the  Agency.  EPA  has 
developed  the  following  guidelines  for 
submission  of  data. 

A.  Types  of  Data  Requested 

1.  EPA  requests  paired  influent  and 
effluent  treatment  data  for  each  of  the 
technologies  identified  in  the 
technology  options  (especially  in  cases 
where  paired  data  will  be  helpful  in 
assessing  variability),  as  well  as  any 
additional  technologies  applicable  to 
the  treatment  of  MP&M  wastewater. 
This  includes  end-of-pipe  treatment 
technologies  and  in-process  treatment.  • 
recycling,  water  reuse,  or  metal  recovery 
technologies.  Submission  of  effluent 
data  only  is  not  sufficient  for  full 
analysis;  the  corresponding  influent 
data  must  be  provided. 

For  submissions  of  paired  influent 
and  effluent  treatment  data,  a  minimiun 
of  four  days  of  data  are  required  for  EPA 
to  assess  variability.  Submissions  of 
paired  influent  and  effluent  treatment 
data  should  include:  a  process  diagram 
of  the  treatment  system;  treatment 
chemical  addition  rates;  sampling  point 
locations;  sample  collection  dates; 
influent  and  effluent  flow  rates  for  each 
treatment  unit  diuing  the  sampling 
period;  sludge  or  waste  oil  generation 
rates;  a  brief  discussion  of  die  treatment 
technology  sampled;  and  a  list  of  unit 
operations  contributing  to  the  sampled 


wastestream.  EPA  requests  data  for 
systems  that  are  treating  only  process 
wastewater.  Systems  treating  non- 
process  wastewater  (e.g.,  sanitary 
wastewater  or  non-contact  cooling 
water)  will  not  be  evaluated  by  EPA.  In 
addition  to  data  for  the  analytes 
discussed  below,  data  for  total 
suspended  solids  (TSS)  and  pH  must  be 
included  with  submissions  of  treatment 
data.  If  available,  information  on  capital 
cost,  annual  (operation  and 
maintenance)  cost,  and  treatment 
capatity  should  be  included  for  each 
treatment  unit  within  the  system. 

2.  EPA  also  requests  flow,  production, 
and  analytical  data  from  MP&M  unit 
operations,  rinses,  and  wet  air  pollution 
control  devices.  Submissions  of 
analytical  data  for  MP&M  unit 
■  operations  and  rinses  should  include  a 
process  diagram  of  the  imit  operation;  a 
description  of  the  purpose  and 
performance  of  the  operation; 
production  data  associated  with  the 
sampling  period;  flow  rates  associated 
with  the  sampling  period  (i.e., 
continuous  discharge  flow  rates, 
intermittent  discharge  rates  and 
frequencies,  or  volume  of  bath  and  time 
of  last  discharge  for  stagnant  baths); 
sample  type  (grab  or  composite); 
temperatiue  and  pH  of  each  sample; 
sample  collection  dates;  known  process 
bath  constituents;  sampling  point 
locations;  and,  the  volimie,  discharge 
frequency,  and  destination  of  all  process 
wastewater,  waste  oil,  or  sludge 
generated  by  the  imit  operation. 

Associated  production  data  should  be 
provided  in  the  following  units:  mass  of 
metal  removed  (for  abrasive  jet 
machining,  electrical  discharge 
machining,  grinding,  machining,  and 
plasma  arc  machining  operations),  in 
standard  cubic  feet  of  air  flow  (for  wet 
air  pollution  control  operations),  or 
surface  area  of  parts  processed  (for  all 
other  unit  operations).  Flow, 
production,  and  analytical  data  should 
all  correspond  to  the  same  period  of 
time.  When  applicable,  a  description  of 
any  pollution  prevention  technologies 
used  at  the  site  for  the  luiit  operations, 
including  cost  savings  and  pollution 
reduction  estimates  should  be  provided. 

B.  Analytes  Requested 

EPA  considered  metal,  organic, 
conventional,  and  other 
nonconventional  pollutant  parameters 
for  regulation  imder  the  MP&M 
Category.  Based  on  analytical  data 
collected,  the  Agency  initially  identified 
132  pollutant  parameters  as  MP&M 
"pollutants  of  concern."  Complete  lists 
of  pollutant  parameters  considered  for 
regulation  and  pollutants  of  concern  (as 
well  as  the  criteria  used  to  identify  each 


of  these  pollutant  parameters)  are  briefly 
discussed  in  Section  VII  and  fully 
discussed  the  Technical  Development 
Document  for  this  proposal.  The  Agency 
requests  analytical  data  for  any  of  tiie 
132  pollutants  of  concern  and  for  any 
other  pollutant  parameters  which 
commentors  believe  are  of  concern  in 
the  MP&M  industry.  TSS  and  pH  data 
are  requested  for  all  samples.  Table 
XXIV-1  presents  the  EPA  analytical 
methods  for  these  pollutants. 
Commentors  should  use  these  methods 
or  equivalent  methods  for  analyses,  and 
should  document  the  method  used  for 
all  data  submissions. 

C.  Quality  Assurance/Quality  Control 
(QA/QC)  Requirements 

EPA  based  today's  proposed 
regulations  on  analytical  data  collected 
by  EPA  using  rigorous  QA/QC  checks. 
"These  QA/QC  checks  include 
procedures  specified  in  each  of  the 
analytical  methods,  as  well  as 
procedures  used  for  the  MP&M 
sampling  program  in  accordance  with 
EPA  sampling  and  analysis  protocols. 
The  Agency  requests  that  submissions 
of  analytical  data  include 
dociunentation  of  QA/QC  procedures. 

EPA  followed  die  QA/QC  procedures 
specified  in  the  analytical  methods 
hsted  in  Table  XXTV-l.  These  QA/QC 
procedures  include  sample  preservation 
and  the  use  of  method  blanks,  matrix 
spikes,  matrix  spike  duplicates, 
laboratory  duplicate  samples,  and  Q 
standard  checks  {e.g.,  continuing 
calibration  blanks).  EPA  requests  that 
sites  provide  detection  limits  for  all 
non-detected  pollutants.  EPA  also 
requests  that  composite  samples  be 
collected  for  all  flowing  wastewater 
streams  (except  for  analyses  requiring 
grab  samples,  such  as  oil  and  grease), 
sites  collect  and  analyze  10  percent  field 
duplicate  samples  to  assess  sampling 
variability,  and  sites  provide  data  for 
equipment  blanks  for  volatile  organic 
pollutants  when  automatic  compositors 
are  used  to  collect  samples. 

Table  XXIV-1.— EPA  ANALYTICAL 
Methods  for  Use  With  MP&M 


Parameter 


Acidity  

Alkalinity 

Ammonia  as  Nitrogen 

BOD  5-Day  (Cartx>naceous)  

Chemical  Oxygen  Demand  (COO) 

Chloride  

Cyanide,  Total  

Cyanide,  Amenable  

Fluoride 

Metals  


EPA 
mettKxJ 


305.1 
310.1 
350.1 
405.1 
410.1 
410.2 
325.3 
3352 
335.1 
340.2 
1620 
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Table  XXlV-l.— EPA  Analytical 
Methods  for  Use  With  MP&M— 
Continued 


Parameter 


Volatile  Organics  

Semivolatile  Organics 

Nitrogen,  Total  KjektaW 

Oil  and  Grease  — 

Oil  and  Grease  (as  HEM) 

PH  

Ptienoltcs,  Total  Recoverable 

Phosphorus,  Total  

Sulfate 

Sulfide,  Total 

Total  Dissolved  Solids  (TDS)  

Total  Organic  CartX5n  (TOC) 

Total  Petroleum  Hydrocarbons  (as 

SGT-HEM) 

Total  Suspended  Solids  (TSS) 

Weak-Acid  Dissociable  Cyanide  .. 
Ziram 


EPA 
method 


1624 
1625 
351.2 
413.2 
1664 
150.1 
420.2 
365.4 
375.4 
376.2 
160.1 
415.1 

1664 

160.2 

1677 

630.1 


Appendix  A  to  the  Preandile — 
Abbreviatioiis,  Acronyms,  and  Other 
Terms  Used  in  This  Document 

Act— The  Clean  Water  Act 

Agency — U.S.  Environmental  Protection 
Agency 

AWQC— Ambient  Water  Quality  Criteria 

BAT — Best  available  technology 
economically  achievable,  as  defined  by 
section  304(b)(2)(B)  of  the  Act. 

BCT — Best  conventional  pollutant  control 
technology,  as  defined  by  section  304(b)(4) 
of  the  Act. 

BMP — Best  management  practices,  as  defined 
by  section  304(e)  of  the  Act. 

BPT — Best  practicable  control  technology 
currently  available,  as  defined  by  section 
304(b)(1)  of  the  Act. 

CAA— Clean  Air  Act  (42  U.S.C.  7401  et.  seq.. 
as  amended) 

CBI — Confidential  Business  Information 

Clean  Water  Act— (33  U.S.C  1251  et.  seq..  as 
amended) 

Conventional  Pollutants — Constituents  of 
wastewater  as  determined  by  section 
304(a)(4)  of  the  Act  and  the  regulations 
thereunder  40  CFR  401.16,  including 
pollutants  classified  as  biochemical  oxygen 
demand,  suspended  solids,  oil  and  grease, 
fecal  col i form,  and  pH. 

CE — Cost  Effectiveness 

DAF— Dissolved  Air  Flotation 

Direct  Discharger — An  industrial  discharger 
that  introduces  wastewater  to  a  water  of 
the  United  States  with  or  without    -  ■ 
treatment  by  the  discharger. 

EEA — Economic  and  Environmented  Impact 
Assessment  of  the  Proposed  Effluent 
Limitations  Guidelines  and  Standards  for 
the  Metal  Products  &  Machinery  Industry. 
This  docimient  presents  the  methodology 
employed  to  assess  economic  and 
environmental  impacts  of  the  proposed 
rule  and  the  results  of  the  analysis. 

Effluent  Limitation — A  maximum  amount, 
p>er  unit  of  time,  production,  volume  or 
other  unit,  of  each  specific  constituent  of 
the  effluent  from  an  existing  point  source 
that  is  subject  to  limitation.  Effluent 
limitations  may  be  expressed  as  a  mass 


loading  or  as  a  concentration  in  milligrams 
of  pollutant  per  liter  discharged. 
End-of-Pipe  Treatment — Refers  to  those 
processes  that  treat  a  plant  waste  stream  for 
pollutant  removal  prior  to  discharge. 
FTE — Full  Time  Equivalents  (related  to  the 

number  of  employees) 
HAP — Hazardous  Air  Pollutant 
HEM — Hexane  Extractable  Material  refers  to 
an  analytical  method  (EPA  Method  1664) 
for  determining  the  level  of  oil  and  grease 
that  does  not  use  Freon  extraction. 
Indirect  Discharger — An  industrial  discharger 
that  introduces  wastewater  into  a  publicly 
owned  treatment  works. 
MP4M — Metal  Products  and  Machinery 

point  source  category 
NCEPI— EPA's  National  Center  for 

Environmental  Publications 
NESHAP — ^National  Emission  Standards  for   ' 

Hazardous  Air  Pollutants 
NRMRL— EPA's  National  Risk  Management 
Research  Laboratory  (formerly  RREL — 
EPA's  Risk  Reduction  Engineering 
Laboratory). 
MACT — Maximum  Achievable  Control 
Technology  (applicable  to  NESHAPs) 
Nonconventional  Pollutants — Pollutants 
that  have  not  been  designated  as  either 
conventional  pollutants  or  priority 
pollutants. 
NPDES— National  Pollutant  Discharge 
Elimination  system,  a  Federal  Program 
requiring  industry  dischargers,  including 
municipalities,  to  obtain  permits  to 
discharge  pollutants  to  the  nation's  water, 
under  section  402  of  the  Act. 
OCPSF — Organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  point 
source  category  (40  CFR  part  414). 
ORP — Oxidation-Reduction  Potential 
POTW — Publicly  owned  treatment  works. 
Priority  Pollutants— The  126  pollutants  listed 

in  40  CFR  part  423,  appendix  A. 
PP A— Pollutant  Prevention  Act  of  1990  (42 
U.S.C.  13101  et  seq..  Pub.  L.  101-508, 
November  5, 1990) 
PSES — Pretreatment  Standards  for  existing 
sources  of  indirect  discharges,  under 
section  307(b)  of  the  Act. 
PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under 
sections  307  (b)  and  (c)  of  the  Act. 
SIC — Standards  Industrial  Classification,  a 
numerical  categorization  scheme  used  by 
the  U.S.  Department  of  Commerce  to 
denote  segments  of  industry. 
SGP — EPA's  National  Metal  Finishing 

Strategic  Goals  Program. 
SGT-HEM— Silica  Gel  Treated— Hexane 
Extractable  Material  refers  to  the  &«on-free 
oil  and  grease  method  (EPA  Method  1664) 
used  to  measure  the  portion  of  oil  and 
grease  that  is  similar  to  total  petroleum 
hydrocarbons. 
SIU — Significant  Industrial  User  as  defined 
in  the  GenerdI  Pretreatment  Regulations 
(40  CFR  part  403) 
Technical  Development  Document  (TDD) — 
Development  Doctunent  for  Effluent 
Limitations  Guidelines  and  Standards  for 
the  Metal  Products  and  Machinery  Point 
Source  Category. 
TOC— Total  Organic  Carbon  (EPA  method 

415.1) 
TOP — Total  Organics  Parameter 


TRI — ^Toxic  Release  Inventory 

TTO— Total  Toxic  Organics  as  defined  in  the 

Metal  Finishing  effluent  guidelines  (40 

CFR  part  433). 
TWF— Toxic  Weighting  Factor 
VOC — Volatile  Organic  Compound 

List  of  Subjects 

40  CFR  Part  413 

Environmental  protection, 
Electroplating,  Metals,  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal,  Water  pollution 
control. 

40  CFR  Part  433 

Environmental  protection,  Metals, 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  438 

Environmental  protection,  Metals, 
Waste  treatment  and  disposal,  Water 
pollution  control. 

40  CFR  Part  463 

Environmental  protection.  Plastics 
materials  and  synthetics,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  464 

Environmental  protection,  Metals, 
Waste  treatment  and  disposal.  Water 
pollution  control. 

40  CFR  Part  467 

Environmental  protection, 
Aliuniniun,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  471 

Environmental  protection,  Metals, 
Waste  treatment  and  disposal,  Water 
pollution  control. 

Dated:  October  31,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  413— ELECTROPLATING  POINT 
SOURCE  CATEGORY 

1.  The  authority  citation  for  Part  413 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1311, 1314, 1316, 
1317.  1318,  1342.  and  1361. 

2.  Section  413.01  is  amended  by 
revising  the  first  and  last  sentence  of 
paragraph  (a)  to  read  as  follows: 
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§  41 3.01    Applicability  and  compliance 
dates. 

(a)  As  defined  more  specifically  in 
each  subpart,  this  part  applies  to 
discharges  resulting  from  electroplating 
operations  in  which  a  metal  is 
electroplated  on  any  basis  material  and 
to  related  metal  finishing  operations  as 
set  forth  in  the  various  subparts, 
whether  such  operations  are  conducted 
in  conjimction  with  electroplating, 
independently,  or  as  part  of  some  other 
operation.  *  *  *  This  part  does  not 
apply  to  any  facility  that  must  achieve 
the  standards  or  limitations  in  40  CFR 
433.15  (Metal  Finishing  PSES)  or  40 
CFR  part  438  (Metal  Products  & 
Machinery). 


PART  43a— METAL  RNISHING  POINT 
SOURCE  CATEGORY 

3.  The  authority  citation  for  Part  433 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1311,  1314,  1316. 
1317,1318,  1342,  and  1361. 

4.  Section  433.10  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§433.10    Applicability;  description  of  the 
metal  finishing  point  source  category. 

*         *         *         * 

(b)  In  some  cases,  effluent  limitations 
and  steindards  for  other  industrial 
categories  may  be  applicable  to 
wastewater  discharges  from  the  metal 
finishing  operations  listed  in  paragraph 
(a)  of  this  section.  In  such  cases,  the 
effluent  limitations  and  standards  for 
this  part  do  not  apply  and  the  metal 
finishing  operations  are  subject  to  the 
provisions  of  one  of  the  following 
categories: 

Iron  and  Steel  (40  CFR  part  420); 
Nonferrous  Metals  Smelting  and  Refining  (40 

CFR  part  421); 
Metal  Products  and  Machinery  (40  CFR  part 

438); 
Battery  Manufacturing  (40  CFR  part  461); 
Plastic  Molding  and  Forming  (40  CFR  part 

463); 
Metal  Casting  Foundries  (40  CFR  part  464); 
Coil  Coating  (40  CFR  part  465); 
Porcelain  Enameling  (40  CFR  part  466); 
Aluminum  Forming  (40  CFR  part  467); 
Copper  Forming  (40  CFR  part  468); 
Electrical  and  Electronic  Components  (40 

CFR  part  469);  and 
Nonferrous  Metals  Forming  (40  CFR  part 

471). 

*         *         ♦         * 

'    5.  A  new  part  438  is  proposed  to  be 
added  to  read  as  follows: 

PART  438— METAL  PRODUCTS  AND 
MACHINERY  POINT  SOURCE 
CATEGORY 


Sec. 

438.1  General  applicability. 

438.2  General  definitions. 

438.3  General  pretreatment  standards. 

438.4  Monitoring  requirements. 

438.5  Compliance  date  for  pretreatment 
standards  for  existing  sources. 

Subpart  A— General  Metals 

438.10    Applicability. 

438.12  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.13  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.14  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

438.15  Pretreatment  standards  for  existing 
sources  (PSES). 

438.16  New  source  performance  standards 
(NSPS). 

438.17  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  B— Metal  Finishing  Job  Shops 

438.20  Applicability. 

438.21  Special  definitions. 

438.22  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.23  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.24  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

438.25  Pretreatment  standards  for  existing 
sources  (PSES). 

438.26  New  source  performance  standards 
-     (NSPS).  . 

438.27  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  C— Non-Chromium  Anodizing 

438.30  Applicability. 

438.31  Special  definitions. 

438.32  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.33  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.34  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

438.36    New  source  performance  standards 
(NSPS). 

Subpart  D— Printed  Wiring  Boards 

438.40    Applicability. 

438.42  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.43  Effluent  limitations  attainable  by 
application  of  the  best  control 


technology  for  conventional  pollutants 
(BCT). 

438.44  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

438.45  Pretreatment  standards  for  existing 
sources  (PSES). 

438.46  New  source  performance  standards 
(NSPS). 

438.47  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  E— Steel  Fonning  and  Finishing 

438.50  Applicability. 

438.51  Special  definitions. 

438.52  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.53  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.54  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

438.55  Pretreatment  standards  for  existing 
sources  (PSES). 

438.56  New  source  performance  standards 
(NSPS). 

438.57  Pretreatment  standards  for  new 
sources  (PSNS). 

438.58  Calculation  of  NPDES  and 
pretreatment  permit  effluent  limitations. 

Subpart  F— Oily  Wastes 

438.60  Applicability. 

438.61  Special  definitions. 

438.62  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.63  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.64  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

438.65  Pretreatment  standards  for  existing 
sources  (PSES). 

438.66  New  source  performance  standards 
(NSPS). 

438.67  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  G — Railroad  Line  Maintenance 

438.70    Applicability. 

438.72  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.73  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.76    New  source  performance  standards 
(NSPS). 

Subpart  H— Shipbuilding  Dry  Doclis 

438.80  Applicability. 

438.81  Special  definitions. 

438.82  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
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control  technology  currently  available 

(BPT). 
438.83    Effluent  limitations  attainable  by 

application  of  the  best  control 

tedinology  for  conventional  pollutants 

(BCT). 
438.86    New  source  perfonnance  standards 

(NSPS). 

Appendix  A  to  Part  438— Typical  Products 
In  Metal  Products  4  Machinery  Sectors 

Appendix  B  to  Part  438— TOP  PoUutante  List 

Authority:  33  U.S.C.  1311. 1314. 1316. 
1317. 1318.  1342  and  1361. 

§438.1    General  applicability. 

{a){l)  As  defined  more  specifically  in 
each  subpart,  except  as  provided  in 
paragraphs  (b).  (c).  (d),  (e).  (f).  and  (g)  of 
this  section,  this  part  applies  to  process 
wastewater  discharges  firom  existing  or 
new  industrial  sites  (including  fiacilities 
owned  and  operated  by  federal,  state,  or 
local  governments)  engaged  in 
manufacturing,  rebmlding,  or 
maintenance  of  metal  parts,  products  or 
machines  for  use  in  the  Metal  Product 
&  Machinery  (MP&M)  industrial  sectors 
listed  in  this  section.  A  list  of  typical 
products  found  in  each  of  the  18 
industrial  sectors  is  provided  in 
Appendix  A  to  this  part.  The  MPfitM 
Industrial  Sectors  consist  of  the 
following: 

Aerospace; 

Aircraft; 

Bus  and  Truck; 

Electronic  Equipment; 

Hardware; 

Household  Equipment; 

Instruments; 

Job  Shops; 

Mobile  Industrial  Equipment; 

Motor  Vehicle; 

Office  Machine; 

Ordnance; 

Precious  Metals  and  feweliy. 

Printed  Wiring  Boards; 

Railroad; 

Ships  and  Boats; 

Stationary  Industrial  Equipment;  or 

Miscellaneous  Metal  Products. 

(2)  This  part  also  applies  to  mixed-use 
fecilities,  as  described  in  paragraph  (h) 
of  this  section. 

(b)  The  regulations  in  this  part  do  not 
apply  to  wastewater  discharges  which 
are  subject  to  the  limitations  and 
standards  of  one  or  more  of  the 
following  categories: 

(1)  Iron  and  steel  manufacturing  (40  CFR  part 
420). 

(2)  Nonferrous  metals  manufacturing  (40  CFR 
part  421). 

(3)  Ferroalloy  manufacturing  (40  CFR  part 
424). 

(4)  Battery  manufecturing  (40  CFR  part  461). 

(5)  Plastic  molding  and  forming  (40  CFR  part 
463). 

(6)  Metal  molding  and  casting  (40  CFR  part 
464). 


(7)  Coil  coating  (40  CFR  part  465). 

(8)  Porcelain  enameling  (40  CFR  part  466). 

(9)  Aluminum  forming  (40  CFR  part  467). 

(10)  Copper  forming  (40  CFR  part  468). 

(11)  Electrical  and  electronic  components  (40 
CFR  part  469). 

(12)  Nonferrous  metals  forming  and  metal 
powders  (40  CFR  part  271). 

(c)  When  a  facility  discharges  process 
wastewater  that  is  subject  to  the  general 
applicability  of  this  part  and  the  facility 
discharges  other  wastewater  that  is 
subject  to  the  limitations  and  standards 
of  one  or  more  of  the  categories  listed 
in  paragraph  (b)  of  this  section,  the  . 
facility  must  comply  with  both  the 
provisions  of  this  part  and  other  parts, 
as  applicable. 

(a)  Facilities  other  than  those 
reasonably  included  in  the  18  MPficM 
industrial  sectors  specified  in  paragraph 
(a)  of  this  section  are  not  subject  to  this 
part  when  discharges  from  the 
maintenance  or  repair  of  metal  parts  or 
machines  at  the  facility  are  performed 
only  as  ancillary  activities. 

(e)  Wastewater  discharges  generated 
firom  electroplating  during  semi- 
conductor wafer  manufacturing  in  a 
"clean  room"  environment  are  not 
subject  to  this  part.  Wastewater 
discharges  from  electroplating  dxuing 
semiconductor  final  wafer  assembly  are 
subject  to  this  part. 

(fj  Wastewater  discharges  resulting 
from  the  washing  of  cars,  aircraft  or 
other  vehicles,  when  perfonaed  as  a 
preparatory  step  prior  to  one  or  more 
successive  manufacturing,  rebuilding,  or 
maintenance  operations,  are  subject  to 
this  part. 

(g)  Process  wastewater  generated  by 
maintenance  and  repair  activities  at 
gasoline  service  stations,  passenger  car 
rental  faciUties,  or  utility  trailer  and 
recreational  vehicle  rental  fecilities  are 
not  subject  to  this  part. 

(h)  When  this  part  is  applied  to 
wastewater  discharges  generated  at 
different  industrial  sites  (industrial 
buildings  as  well  as  outdoor  locations 
where  manufacturing,  rebuilding,  or 
maintenance  occur  as  specified  in 
§  438.1)  within  a  mixed-use  hicility  (as 
defined  in  §  438.2(c)),  the  control 
authority  may  consider  these  discharges 
to  be  separate  for  the  purpose  of 
applying  the  applicable  low  flow 
exemption  to  a  pretreatment  standard. 
The  control  authority  must  determine 
which  wastewater  discharges  can  be 
considered  separate  for  this  purpose. 

§438.2    General  definitions. 

As  used  in  this  part: 
(a)  The  general  definitions  and 
abbreviations  in  40  CFR  part  401  shall 


apply. 

(b)  The  regulated  parameters  are  listed 
with  approved  methods  of  analysis  in 


Table  IB  at  40  CFR  136.3,  and  are 
defined  as  follows: 

(1)  BODf,  means  5-day  biochemical 
oxygen  demand. 

(2)  Cadmium  means  total  cadmium. 

(3)  Chromium  means  total  chromium. 

(4)  Copper  means  total  copper. 

(5)  Cyanide  (T)  means  total  cyanide. 

(6)  Cyanide  (A)  means  those  cyanides 
which  are  amenable  to  alkaline 
chlorination. 

(7)  Lead  means  total  lead. 

(8)  Manganese  means  total 
manganese. 

(9)  Molybdenum  means  total 
molybdenum. 

(10)  Nickel  means  total  nickel. 

(11)  0&-G  (as  HEM)  means  total 
recoverable  oil  and  grease  as  hexane 
extractable  material. 

(12)  SiVver  means  total  silver. 

(13)  Sulfide  (as  S)  means  total  sulfide. 

(14)  Tin  means  total  tin. 

(15)  TSS  means  total  suspended 
solids. 

(16)  Zinc  means  total  zinc. 

(c)  Mixed-Use  Facility  means  any 
privately-owned  or  state,  local,  or 
federal  government-owned  facility 
which  contains  both  industrial  and 
commercial/administrative  buildings 
(such  as  military  bases  and  airports)  at 
which  one  or  more  industrial  sites 
conduct  operations  (including  at  least 
one  that  discharges  wastewater  subject 
to  this  part)  within  the  facility's 
boundaries. 

(d)  Non-process  wastewater  means 
sanitary  wastewater,  non-contact 
cooling  water,  and  storm  water.  In 
relation  to  a  mixed-use  facility,  as 
defined  in  this  part,  non-process 
wastewater  for  this  part  also  includes 
wastewater  discharges  firom  non- 
industrial  sources  such  as  residential 
housing,  schools,  churches,  recreational 
parks,  shopping  centers  as  well  as 
wastewater  discharges  fix)m  gas  stations, 
utility  plants,  hospitals,  and  similar 
sources. 

(e)  Process  wastewater  means 
wastewater  as  defined  in  40  CFR  parts 
122  and  401,  and  includes  wastewater 
from  non-contact,  nondestructive  testing 
[e.g..  photographic  wastewater  firom 
nondestructive  X-ray  examination  of 
parts)  performed  at  facilities  subject  to 
this  pMt  and  includes  wastewater  from 
air  pollution  control  devices. 

(ft  TOP  (total  organics  parameter) 
means  a  parameter  which  is  calculated 
as  the  sum  of  all  quantifiable 
concentration  values  greater  than  the 
nominal  quantitation  value  of  the 
organic  pollutants  listed  in  the 
Appendix  B  to  this  part.  These  organic 
chemicals  are  defined  as  parameters  at 
40  CFR  136.3  in  Table  IC,  which  also 
cites  the  approved  methods  of  analysis 
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or  have  procedures  that  have  been 
validated  as  attachments  to  EPA 
Methods  1624/624  or  1625/625. 

(g)  TOC  (as  indicator)  means  total 
organic  carbon  used  as  an  indicator  for 
the  organic  pollutants  listed  in  the 
Appendix  B  to  this  part. 

§438.3    General  pretreatment  standards. 
Any  source  subject  to  this  part  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  (POTW)  must  comply 
with  40  CFR  part  403. 

§438.4    Monitoring  requirements. 

(a)  Monitoring  options.  All 
subcategories  with  limitations  or 
standards  for  the  TOP  or  TOC  (as 
indicator)  parameters  must  choose  one 
of  three  monitoring  options: 

(1)  Achieve  the  limitation  or  standard 
specified  for  the  TOP  parameter; 

(2)  Achieve  a  limitation  or  standard 
specified  for  the  T(X;  (as  indicator) 
parameter;  or 

(3)  Develop  and  certify  the 
implementation  of  a  management  plan 
for  organic  chemicals. 

(b)  Management  plan  for  organic 
chemicals.  (1)  The  management  plan  for 
organic  chemicals  must  specify  to  the 
satisfaction  of  the  permitting  authority 
(or  the  control  authority  for  discharges 
to  a  POTW)  all  organic  chemicals  that 
are  in  use  at  the  facility;  the  method(s) 
used  for  disposal  of  these  chemicals;  the 
procedures  in  place  for  ensuring  that 
organic  chemicals  do  not  routinely  spiU 
or  leak  into  the  wastewater,  or  that 
reduce  to  a  minimum  the  amount  of 
organic  chemicals  that  are  used  in  the 
process;  the  procedures  in  place  to 
manage  the  oxidation-reduction 
potential  (ORP)  of  process  wastewater 
during  cyanide  destruction  to  control 
the  formation  of  chlorinated  organic  by- 
products; and  the  procedures  employed 
to  prevent  an  excessive  dosage  of 
dithiocarbamates  when  treating 
wastewater  containing  chelated  metals. 
Facilities  choosing  to  develop  a 
management  plan  for  organic  chemicals 
must  certify  that  the  procedures 
described  in  the  plan  are  being 
implemented  at  the  facility.  A  mixed- 
use  facility,  as  defined  in  §  438.2(c), 
may  develop,  certify,  and  implement 
one  or  more  management  plans  for 
organic  chemicals  when  multiple 
industrial  sites  are  subject  to  this  part 
within  their  facility  boimdaries. 

(2)  In  lieu  of  monitoring  for 
individual  organic  chemicals  specified 
collectively  as  TOP  in  Appendix  B  of 
this  part  or  in  lieu  of  monitoring  for 
TOC  (as  an  indicator),  the  permitting 
authority  (or  the  control  authority  for 
dischargers  to  a  POTW)  may  allow 


dischargers  to  make  the  following 
certification:  "Based  on  my  inquiry  of 
the  person  or  persons  directiy 
responsible  for  managing  compliance 
with  the  provisions  of  the  Metal 
Products  and  Machinery  regulation,  I 
certify  that,  to  the  best  of  my 
knowledge,  this  facility  is  implementing 
the  management  plan  for  organic 
chemicals  which  was  submitted  to  the 
permitting  (or  control)  authority."  For 
dischargers  to  surface  waters,  this 
statement  is  to  be  included  as  a 
comment  on  the  Discharge  Monitoring 
Report  (DMR)  required  by  40  CFR 
122.44(i).  For  indirect  dischargers,  the 
statement  is  to  be  included  as  a 
conunent  to  the  periodic  reports 
reauired  by  40  CFR  403.12(e). 

(c)  TOP  monitoring.  In  monitoring  to 
measure  compliance  with  the  TOP 
standard,  the  industrial  discharger  need 
analyze  only  for  those  TOP  organic 
chemicals  which  would  reasonably  be 
expected  to  be  present.  Facilities  may 
apply  for  a  monitoring  waiver  for  any 
individual  TOP  organic  cheniical(s)  as 
described  in  paragraph  (e)  of  this 
section  for  indirect  dischargers  and  40 
CFR  122.44  for  direct  dischargers.  See 

§  438.2(f)  for  definition  of  TOP 

(d)  Cyanide  monitoring.  Self- 
monitoring  for  cyanide  must  be 
conducted  after  cyanide  treatment  and 
before  dilution  with  other  wastewater 
streams.  Alternatively,  samples  of  the 
final  effluent  may  be  taken,  if  the  plant 
limitations  are  adjusted  based  on  the 
following  dilution  ratio:  Cyanide- 
bearing  wastewater  flow  divided  by  the 
final  effluent  flow. 

(e)  Monitoring  waivers  for  certain 
pollutants.  (1)  "file  control  authority 
may  authorize  a  discharger  subject  to 
pretreatment  standards  in  this  part  to 
forego  sampling  of  a  pollutant  if  the 
discharger  has  demonstrated  through 
sampling  and  other  technical  factors,  as 
described  in  paragraph  {e)(2)  of  this 
section,  that  the  pollutant  is  not  used  or 
generated  on-site  or  is  present  only  at 
background  levels  from  intake  water 
and  without  any  increase  in  the 
pollutant  due  to  activities  of  the 
discharger. 

(2)  Sampling  or  other  technical 
information,  including,  but  not  limited 
to,  information  generated  during  the 
monitoring  for  the  baseline  monitoring 
report  (40  CFR  403.12(b))  or  the  90-day 
compliance  report  (40  CFR  403.12(d)), 
must  be  used  to  demonstrate  that  the 
pollutant  is  not  used  or  generated  on- 
site  or  is  present  only  at  background 
levels  from  intake  water  and  without 
any  increase  in  the  pollutant  due  to 
activities  of  the  discharger. 

(3)  Any  grant  of  the  monitoring 
waiver  must  be  included  in  the  control 


mechanism  as  an  express  condition  and 
the  reasons  supporting  the  grant  must  be 
doctunented  in  the  foct  sheet  or  similar 
supporting  documentation. 

§  438.5    Compliance  date  for  pretreatntent 
standards  for  existing  sources. 

Any  existing  source  subject  to 
pretreatment  standards  in  this  part  must 
be  in  compliance  no  later  than  (DATE 
3  years  after  date  of  PUBLICATION  of 
FINAL  RULE]. 

Subpart  A— General  Metal* 
§438.10    Applicability. 

(a)  This  subpart  applies  to  process 
wastewater  discharges  from  facilities  (as 
specified  in  §  438.1(a))  other  than  those 
subject  to  subparts  B,  C,  D,  E,  F,  G,  or 

H  of  this  part. 

(b)  Facilities  introducing  process 
wastewater  into  a  POTW  at  a  rate  that 
does  not  exceed  1  million  gallons  per 
year  are  not  subject  to  §  438.15  or 
§438.17. 

§  438.1 2    Effluent  limitations  attainable  t>y 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  follovdng  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  follovtring: 

Effluent  Limitations 

[BFT]  ' 


Regulated 
parameter 

Maximum 
daMyi 

Maximum 

monthJy 

avg.^ 

1.TSS 

2.  O&G  (as  HEM) 

3.  TOC  (as  indi- 
cator)   

34 
15 

87 
9.0 
0.14 

o.» 

0.55 
0.21 
0.14 
0.04 
0.13 
0.79 
0.50 
0.22 
31 
1.4 
0.38 

18 
12 

50 

4.  TOP  

5.  Cadmium  

6.  Chromium  

7.  Copper 

8.  Cyanide  (T) 

9  Cyanide  (A)  .... 

10.  Lead 

11.  Manganese 

12.  Molybdenum  ... 
13  Nidcel 

4.3 

0.09 

0.14 

0.28 

0.13 

0.07 

0.03 

0.09 

0.49 

0  31 

14.  Silver 

15.  Sulfide  (as  S) .. 

16.  Tin 

17.  Zinc 

0.09 
13 
0.67 
0.22 

'mg/L  (ppm). 

(b)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
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the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 
§  438.4(a). 

1438.13  Effluant  limitations  ■ttainabto  by 
■ppHcatkNi  of  ttw  iMSt  controt  tachnoiogy 
Utr  convantionai  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BCT: 
Limitations  for  TSS,  O&G  (as  HEM)  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  in  §438.12. 

1438.14  Effluant  limitations  attainat>le  t>y 
tha  ^ipNcation  of  tha  baat  availabta 
tadwtotogy  economically  achiavabia  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  efQuent  limitation 
representing  the  application  of  BAT: 
Limitations  for  TOC  (as  indicator),  TOP, 
cadmiiun,  chromium,  copper,  cyanide 
(T),  cyanide  (A),  lead,  manganese, 
molybdenum,  nickel,  silver,  sulfide  (as 
S),  tin,  and  zinc  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.12. 

(b)  Upon  agreement  with  the 
permitting  authority  and  pursuant  tQ 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

f  438.15    Pretraatmant  Standards  for 
axisting  sourcas  (PSES). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  403.13.  and  except  at 
facilities  where  the  process  wastewater 
introduced  into  a  POTW  does  not 
exceed  1  million  gallons  per  year,  any 
existing  source  subject  to  this  subpart 
must  achieve  the  following: 

Pretreatment  Standards 

[PSES] 


Regulated 
parameter 

Maximum 
daily ' 

Maximum 

nwnthly 

avg.' 

1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Cadmium  

4.  Chromium  

87 
9.0 
0.14 
025 

50 
4.3 
0.09 
0.14 

PRETREATMENT  STANDARDS— 

Continued 

[PSES] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

5.  Copper 

6.  Cyankle  (T) 

7.  Cyankle  (A)  .... 

8.  Lead 

9.  Manganese 

10.  Molybdenum  ... 
II.Nfckel 

12.  Silver 

13.  Sulfkle  (as  S).. 

14.  Tin 

15.  Zinc 

0.55 
0.21 
0.14 
0.04 
0.13 
0.79 
0.50 
0.22 
31 
1.4 
0.38 

0.28 
0.13 
0.07 
0.03 
0.09 
0.49 
0.31 
0.09 
13 
0.67 
0.22 

im9A.(ppm). 

(b)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(c)  Upon  agreement  witii  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 

(d)  A  POTW  has  the  option  of 
imposing  mass-based  standards  in  place 
of  the  concentration-based  standards.  To 
convert  to  mass-based  standards, 
multiply  each  parameter's 
concentration-based  standard  times  the 
average  daily  flow  of  process 
wastewater  discharged  by  the  source 
into  the  POTW. 

§438.16    Naw  sourca  parfonnanca 
standarda  (NSPS). 

New  point  sources  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
as  applicable. 

(a)  Any  new  point  source  subject  to 
the  provisions  of  this  section  and 
currently  subject  to  the  provisions  of 
433.16  that  commenced  discharging 
after  [date  10  years  prior  to  the  date  that 
is  60  days  after  the  publication  date  of 
the  final  rule]  and  before  (date  that  is  60 
days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
applicable  standards  specified  in  40 
CFR  433.16.  Those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1);  thereafter,  \he  source 
must  achieve  the  applicable  standards 
specified  in  §438.12  and  §438.14. 

(b)  The  following  performance 
standards  apply  with  respect  to  each 
new  point  source  that  commences 
discharge  after  (date  that  is  60  days  after 
the  publication  date  of  the  final  rule). 
Discharges  must  remain  within  the  pH 
range  of  6  to  9  and  must  not  exceed  the 
following: 


Performance  Standards 

[NSPS] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

1.TSS 

2.  O&G  (as  HEM) 

3.  TOC  (as  indi- 
cator)   

28 

15 

87 
9.0 
0.02 
0.17 
0.44 
0.21 
0.14 
0.04 
0.29 
0.79 
1.9 
0.05 

31 
0.03 
0.08 

18 
12 

50 

4.  TOP  

5.  Cadmium  

6.  Chromium  

7.  Copper 

8.  Cyankle  (T) 

9.  Cyankle  (A)  .... 

10.  Lead 

11.  Manganese 

12.  Molytxlenum  ... 

13.  Nfckel 

14.  Silver 

15.  Sulfkle  (as  S) .. 

16.  Tin 

17.  Zinc 

4.3 
0.01 
0.07 
0.16 
0.13 
0.07 
0.03 
0.18 
0.49 
0.75 
0.03 
13 
0.03 
0.06 

'  mg/L  (ppm). 

(c)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(d)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

§438.17    Pratraatmant  standards  for  naw 
sourcas  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  and  currently 
subject  to  the  provisions  of  40  CFR 
433.17  that  commenced  discharging 
after  [date  10  years  prior  to  the  date  that 
is  60  days  after  the  publication  date  of 
the  final  rule]  and  before  [date  that  is  60 
days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  40  CFR  433.17  for 
ten  years  beginning  on  the  date  the 
source  commenced  discharge  or  during 
the  period  of  depreciation  or 
amortization  of  the  facility,  whichever 
comes  first,  after  which  the  soxirce  must 
achieve  the  standards  specified  in 
§438.15. 

(b)  Except  as  provided  in  40  CFR 
403.7,  and  except  at  facilities  where  the 
process  wastewater  introduced  into  a 
POTW  does  not  exceed  1  million 
gallons  per  year,  the  following  standards 
apply  with  respect  to  each  new  source 
that  commences  discharge  after  [date 
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that  is  60  days  after  the  publication  date 
of  the  final  rule]: 

Pretreatment  Standards 

[PSNS] 


Regulated 
parameter 

Maximum 
daily ' 

Maximum 

monthly 

avg.' 

1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Cadmium  

4.  Chromium  

5.  Copper 

6.  Cyankle  (T) 

7.  Cyankle  (A)  .... 

8.  Lead 

9.  Manganese 

10.  Molytxlenum  ... 

11.  Nk*el 

12.  Silver 

13.  Sulfkle  (as  S)  .. 

14.  Tin  0.03  0.03  .. 

15.  Zinc 

87 
9.0 
0.02 
0.17 
0.44 
0.21 
0.14 
0.04 
0.29 
0.79 
1.9 
0.05 

31 

0.03 
0.08 

50 
4.3 
0.01 
0.07 
0.16 
0.13 
0.07 
0.03 
0.18 
0.49 
0.75 
0.03 

13 
0.03 
0.06 

'  mg/L  (ppm). 

(c)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(d)  Upon  agreement  with  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  orgcmic 
chemicals  as  specified  in  §  438.4(a). 

(e)  The  control  authority  has  the 
option  of  imposing  mass-based 
standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 
standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
source  into  the  POTW. 

Sutipart  B— Metal  Finishing  Job  Shops 

§438.20    Applicability. 

(a)  This  subpart  applies  to  process 
wastewater  discharges  from  facilities,  as 
specified  in  §  438.1(a),  that  operate  as  a 
metal  finishing  job  shop  (as  defined  in 

§  438.21)  and  perform  one  or  more  of 
the  following  six  operations: 
electroplating;  electroless  plating; 
anodizing;  coating  (chromating, 
phosphating,  passivating,  and  coloring); 
chemical  etching  and  milling;  or  the 
manufacture  of  printed  circuit  boards 
(printed  wiring  boards). 

(b)  Metal  finishing  job  shops  that  only 
perform  anodizing  without  the  use  of 
chromic  acid  or  dichromate  sealants  are 
not  subject  to  this  subpart,  but  may  be 
subject  to  subpart  C  of  this  part. 

(c)  Facilities  that  manufactiu^, 
rebuild,  or  maintain  printed  wiring 
boards  and  do  not  operate  as  a  job  shop 


(as  defined  in  §  438.21)  are  not  subject 
to  this  subpart,  but  are  subject  to 
subpart  D  of  this  part. 

§438.21    Special  definitions. 

As  used  in  this  subpart,  metal 
finishing  job  shop  means  a  facility  that 
owns  50  percent  or  less  (based  on  metal 
siufece  area  processed  per  year)  of  the 
materials  undergoing  metal  finishing 
wathin  the  boimdaries  of  a  facility. 

§  438.22    Effluent  limitations  attainable  by 
ttia  application  of  tha  best  practicable 
control  technology  currently  availabia 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 

Effluent  Limitations 

[BPT] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

nrK)nthly 

avg.i 

1.TSS 

2.  O&G  (as  HEM) 

3.  TOC  (as  indi- 
cator)   

4.  TOP  

5.  Cadmium  

6.  Chromium  

7.  Copper 

8.  Cyanide  (T) 

9.  Cyanide  (A)  .... 

10.  Lead 

11.  Manganese  

12.  Molybdenum  ... 

13.  Nk*el 

14.  Silver 

15.  Sulfkle  (as  S)  .. 

16.  Tin 

17.  Zinc 

60 
52 

78 
9.0 
0.21 
1.3 
1.3 
0.21 
0.14 
0.12 
0.25 
0.79 
1.5 
0.15 

31 
1.8 
0.35 

31 
26 

59 
4.3 
0.09 
0.55 
0.57 
0.13 
0.07 
0.09 
0.10 
0.49 
0.64 
0.06 

13 
1.4 
0.17 

'  mg/L  (ppm). 

(b)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

§  438.23  Effluent  limitations  attainable  by 
application  of  the  best  control  technology 
for  convantionai  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 


representing  the  application  of  BCT: 
Limitations  for  TSS,  O&G  (as  HEM)  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  in  §  438.22. 

§  438.24    Effluent  limitations  attainabia  by 
ttw  application  of  the  best  availabia 
technology  economically  achiavabia  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  appUcation  of  BAT: 
Limitations  for  TC5c  (as  indicator),  TOP, 
cadmium,  chromium,  copper,  cyanide 
(T),  cyanide  (A),  lead,  manganese, 
molybdeniun,  nickel,  silver,  sulfide  (as 
S),  tin  and  zinc  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.22. 

(b)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d).  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  wdth  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

§  438.25    Pratraatmant  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  C3TI 
403.7  and  403.13,  any  existing  source 
subject  to  this  subpart  must  achieve  the 
following: 

PRETREATMENT  STANDARDS 
[PSES] 


Regulated 
Parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Cadmium  

4.  Chromium  

5.  Copper 

6.  Cyankle  (T) 

7.  Cyanide  (A)  .... 

8.  Lead 

9.  Manganese 

10.  Molybdenum  ... 

11.  NkJkel 

12.  Silver 

13.  Sulfkle  (as  S) .. 

14.  Tin 

15.  Zinc 

78 
9.0 
0.21 
1.3 
1.3 
0.21 
0.14 
0.12 
0.25 
0.79 
1.5 
0.15 

31 
1.8 
0.35 

59 
4.3 
0.09 
0.55 
0.57 
0.13 
0.07 
0.09 
0.10 
0.49 
0.64 
0.06 

13 
1.4 
0.17 

'  mg/L  (ppm). 

(b)  Upon  agreement  with  the  control 
authority  and  piu^uant  to  §  438.4(d), 
facilities  with  cyemide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(c)  Upon  agreement  with  the  control 
authority,  facilities  must  choose  to 
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monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 
(d)  The  control  authority  has  the 
option  of  imposing  mass-based 
standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 
standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
source  into  the  POTW. 

1438^    New  source  perfonnance 
•tandards  (NSPS). 

New  point  sources  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
as  applicable. 

(a)  Any  new  point  source  subject  to 
the  provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule!  must  continue  to  achieve  the 
applicable  standards  specified  in  40 
CFR  433.16.  Those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1);  thereafter,  the  source 
must  achieve  the  applicable  standards 
specified  in  §  438.22  and  §  438.24. 

(b)  The  following  performance 
standards  apply  with  respect  to  each 
new  point  source  that  commences 
discharge  after  [date  that  is  60  days  after 
the  publication  date  of  the  final  rule]. 
Discharges  must  remain  within  the  pH 
range  of  6  to  9  and  must  not  exceed  the 
following: 

Performance  Standards 

[NSPS] 


Regulated 
Parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

1.TSS 

2.  O&G  (as  HEM) 

3.  TOC  (as  indi- 
cator   

4.  TOP  

28 
15 

78 
9.0 
0.02 
0.17 
0.44 
0.21 
0.14 
0.04 
0.29 
0.79 
1.9 
0.05 

31 
0.03 
0.06 

18 
12 

59 

4.3 

5.  Cadmium  

6.  Chromium  

7.  Copper 

8.  Cyankle  (T) 

9.  Cyarade  (A)  .... 

10.  Lead 

11.  Manganese 

12.  Molytxlenum  ... 

13.  Nk*el 

0.01 
0.07 
0.16 
0.13 
0.07 
0.03 
0.18 
0.49 
0.75 

14.  Silver 

15.  Sulfkle  (as  S) .. 

16.  Tm 

0.03 
13 
0.03 

17.  Zinc 

0.06 

§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(d)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 
§  438.4(a). 

§  438.27    Pretreatment  standards  for  new 
sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  must  continue  to  achieve  the 
standards  specified  in  40  CFR  433.17  for 
ten  years  beginning  on  the  date  the 
source  commenced  discharge  or  during 
the  period  of  depreciation  or 
amortization  of  the  facility,  whichever 
comes  first,  after  which  the  source  must 
achieve  the  standards  specified  in 
§438.25. 

(b)  Except  as  provided  in  40  CFR 
403.7,  the  following  standards  apply 
with  respect  to  each  new  source  that 
commences  discharge  after  [date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]: 

Pretreatment  Standards 

[PSNS] 


'  mg/L  (ppm). 

(c)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 


Regulated 
parameter 


1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Cadmium  

4.  Chromium 

Copper 

Cyanide  (T) ... 
Cyanide  (A)  .. 

Lead 

Manganese  ... 
Molytxlenum  . 

NKkel 

Silver 

Sulfkle  (as  S) 

Tin 

Zinc 


5. 

6. 

7. 

8. 

9. 
10. 
11. 
12 
13 
14 
15 


Maximum 

monthly 

avg.' 


59 
4.3 
0.01 
0.07 
0.16 
0.13 
0.07 
0.03 
0.18 
0.49 
0.75 
0.03 

13 
0.03 
0.06 


(d)  Upon  agreement  with  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 

(e)  The  control  authority  has  the 
option  of  imposing  mass-based 
standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 
standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
source  into  the  POTW. 

Subpart  C — Non-Chromium  Anodizing 

§438.30    Applicability. 

(a)  Except  for  facilities  that  discharge 
to  a  POTW,  this  subpart  applies  to 
discharges  of  process  wastewater 
resulting  from  non-chromium 
anodizing,  as  defined  in  §438.31. 

(b)  Facilities  which  commingle 
wastewater  fi'om  non-chromiimi 
anodizing  with  wastewater  subject  to 
subparts  A,  B,  or  D  of  this  part  are  not 
subject  to  this  subpart  but  are  subject  to 
subparts  A,  B,  or  D  of  this  part,  as 
applicable. 

(c)  Facilities  that  discharge  to  a  POTW 
and  perform  anodizing  without  the  use 
of  chromic  acid  or  dichromate  sealants 
are  subject  to  40  CFR  part  413  or  40  CFR 
part  433,  as  applicable. 

§438.31    Special  definitions. 

As  used  in  this  subpart,  non- 
chromium  anodizing  means  anodizing 
without  the  use  of  chromic  acid  or 
dichromate  sealants. 

§  438.32    Effluent  limitations  attainable  by 
ttie  application  of  tfie  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
soiuce  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 

Effluent  Ijmitations 

[BPT] 


'  mg/L  (ppm). 

(c)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  dither  cyanide  (T)  or  cyanide  (A). 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

1.TSS 

2.  O&G  (as  HEM) 

3.  Aluminum 

4.  Manganese 

5.  Nk*el 

6.  Zinc 

60 

52 
8.2 
0.13 
0.50 
0.38 

31 

26 
4.0 
0.09 
0.31 
0.22 

^  mg/L  (ppm). 
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}  438.33  Effluent  limitations  attainable  by 
applk^tion  of  the  best  control  technology 
for  conventional  pollutants  (BCT). 
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Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
soince  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BCT: 
Limitations  for  TSS,  O&G  (as  HEM)  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  in  §  438.32. 

f  438.34    Effluent  limitations  attainable  by 
ttie  application  of  t»>e  best  available 
technology  economically  achievat>le  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BAT: 
Limitations  for  aluminum,  manganese, 
nickel  and  zinc  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.32. 

1436^    New  source  performance 
standards  (NSPS). 

New  point  sources  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
as  applicable. 

(a)  Any  new  point  source  subject  to 
the  provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  must  continue  to  achieve  the 
applicable  standards  specified  in  40 
CFR  433.16.  Those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1);  thereafter,  the  source 
must  achieve  the  applicable  standards 
specified  in  §438.32  and  §438.34. 

(b)  The  following  performance 
standards  apply  with  respect  to  each 
new  point  source  that  commences 
discharge  after  [date  that  is  60  days  after 
the  publication  date  of  the  final  rule]. 
Discharges  must  remain  within  the  pH 
range  of  6  to  9  and  must  not  exceed  the 
following: 

Performance  Standards 

[NSPS] 


Regulated 
paranteter 


VTSS 

2.  O&G  (as  HEM) 

3.  Aluminum 

4.  Manganese* 

5.  Nickel 

6.  Zinc 

'mg/L  (ppm). 


Maximum 
daily  ^ 


52 

15 
62 
0.13 
0.50 
0.38 


Maximum 

monthly 

avg.^ 


22 

12 
4.0 
0.09 
0.31 
0.22 


Subpart  D— Printed  Wiring  Boards 

§438.40    Applicability. 

(a)  This  subpart  applies  to  discharges 
of  process  wastewater  resulting  from  the 
manufactiu«,  maintenance  and  repair  of 
printed  wiring  boards  (printed  circuit 
boards). 

(b)  Printed  wiring  board  operations 
conducted  at  a  metal  finishing  job  shop 
(as  defined  in  §438.21)  are  not  subject 
to  this  subpart. 

§  438.42    Effluent  limitations  attainable  by 
the  application  of  tt>e  best  practicat>le 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  soiut:e  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 

Effluent  Limitations 

[BPT] 


Regulated 
parameter 

Maximum 
.  daily' 

Maximum 

monthly 

avg.' 

1.TSS 

2.  O&G  (as  HEM) 

3.  TOC  (as  indi- 
cator)   

4.  TOP  

5.  Chromium  

6.  Copper 

7.  Cyanide  (T) 

8.  Cyanide  (A)  .... 

9.  Lead 

10.  Manganese 

n.Nidtel 

12.  Sulfide  (as  S) .. 

13.  Tin 

14.  Zinc  ....; 

60 
52 

101 
9.0 
0.25 
0.55 
0.21 
0.14 
0.04 
1.3 
0.30 
31 
0.31 
0.38 

31 
26 

67 
4.3 
0.14 
0.28 
0.13 
0.07 
0.03 
0.64 
0.14 

13 
0.14 
022 

'  mg/L  (ppm). 

(b)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

§  438.43  Effluent  limitations  attainable  by 
application  of  ttw  best  control  tectinology 
for  conventioruil  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BCT: 
Limitations  for  TSS,  O&G  (as  HEM)  and 


pH  are  the  same  as  the  corresponding 
limitation  specified  in  §  438.42. 

§438.44    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BAT: 
Limitations  for  TOC  (as  indicator),  TOP, 
chromium,  copper,  cyanide  (T),  cyanide 
(A),  lead,  manganese,  nickel,  sulfide  (as 
S),  tin  and  zinc  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.42. 

(b)  Upon  agreement  with  the 
permitting  authority  and  piu^uant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyamde  (A). 

(c)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

§  438.45    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  403.13,  any  existing  source 
subject  to  this  subpart  must  achieve  the 
following  pretreatment  standards: 

Pretreatment  Standards 

[PSES] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

Monthly 

avg.' 

1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Chromium 

4.  Copper 

5.  Cyanide  (T) 

6.  Cyanide  (A)  .... 

7.  Lead 

8.  Manganese 

9.  Nicl<el 

10.  Sulfide  (as  S)  .. 

11.  Tin 

12.  Zinc 

101 
9.0 
0.25 
0.55 
0.21 
0.14 
0.04 
1.3 
0.30 

31 
0.31 
0.38 

67 
4.3 
0.14 
0.28 
0.13 
0.07 
0.03 
0.64 
0.14 

13 
0.14 
0.22 

'  mg/L  (ppm). 

(b)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(c)  Upon  agreement  with  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 

(d)  The  control  authority  has  the 
option  of  imposing  mass-based 
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standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 
standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
source  into  the  POTW. 

§438.46    New  source  perfonnance 
starKtards  (NSPS). 

New  point  sources  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
as  applicable. 

(a)  Any  new  point  source  subject  to 
the  provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  must  continue  to  achieve  the 
applicable  standards  specified  in  40 
CFR  433.16.  Those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1);  thereafter,  the  source 
must  achieve  the  applicable  standards 
specified  in  §  438.42  and  §  438.44. 

(b)  The  following  performance 
standards  apply  with  respect  to  each 
new  point  source  that  commences 
discharge  after  [date  that  is  60  days  after 
the  publication  date  of  the  final  rule). 
Discharges  must  remain  within  the  pH 
range  of  6  to  9  and  must  not  exceed  the 
following: 

Performance  Standards 

[NSPS] 


Regulated 
parameter 


1.TSS 

2.  O&G  (as  HEM) 

3.  TOC  (as  indi- 
cator)   

4.  TOP  

5.  Chromium  

6.  Copper 

7.  Cyanide  (T) 

8.  Cyanide  (A)  .... 

9.  Lead 

10.  Manganese 

11.  Nickel 

12.  Sulfide  (as  S) .. 

13.  Tin 

14.  Zinc 


Maximum 

monthly 

avg.' 


implement  a  management  plan  for 
organic  chemicals  as  specified  in 
§  438.4(a). 

§  438.47    Pretreatment  standards  for  new 
sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  must  continue  to  achieve  the 
standards  specified  in  40  CFR  433.17  for 
ten  years  beginning  on  the  date  the 
source  commenced  discharge  or  during 
the  period  of  depreciation  or 
amortization  of  the  facility,  whichever 
comes  first,  after  which  the  source  must 
achieve  the  standards  specified  in 
§438.45. 

(b)  Except  as  provided  in  40  CFR 
403.7,  the  following  standards  apply 
with  respect  to  each  new  source  that 
commences  discharge  after  [date  that  is 
60  days  after  the  publication  date  of  the 
final  nde]: 

Pretreatment  Standards 

[PSNS] 


1  mg/L  (ppm). 

(c)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d).  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(d)  Upon  agreement  with  the 
permitting  authority,  fecilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 


18 
12 

67 
4.3 
0.07 
0.01 
0.13 
0.07 
0.03 
0.18 
0.75 

13 
0.07 
0.06 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.i 

1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Chromium  

4.  Copper 

5.  Cyanide  (T) 

6.  Cyanide  (A)  .... 

7.  Lead 

8.  Manganese 

9.  Nk*el 

10.  SulfkJe  (as  S) .. 

11.  Tin 

12.  Zinc 

101 
9.0 
0.17 
0.01 
0.21 
0.14 
0.04 
0.29 
1.9 
31 
0.09 
0.08 

67 
4.3 
0.07 
0.01 
0.13 
0.07 
0.03 
0.18 
0.75 

13 
0.07 
0.06 

'  mg/L  (ppm). 

(c)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(d)  Upon  agreement  with  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 

(e)  The  control  authority  has  the 
option  of  imposing  mass-based 
standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 


standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
source  into  the  POTW. 

Subpart  E— Steel  Forming  and 
Finishing 

§438.50    Applicat>llity. 

(a)  This  subpart  applies  to  discharges 
of  process  wastewater  from  surface 
finishing  or  cold  forming  operations  on 
steel  wire,  rod,  bar,  pipe  or  tubing.  This 
subpart  does  not  apply  to  process 
wastewater  from  these  same  operations 
when  they  are  performed  on  base 
materials  other  than  steel. 

(b)  Wastewater  discharges  from,  the 
following  operations  on  steel  are  not 
subject  to  this  subpart:  any  hot  forming 
operation;  and  cold  forming,  continuous 
electroplating,  or  continuous  hot  dip 
coating  of  sheets,  strips  or  plates. 
Wastewater  discharges  from  performing 
these  operations  on  steel  are  subject  to 
40  CFR  part  420. 

§438^1    Special  definitions. 
As  used  in  this  subpart: 

(a)  Acid  pickling  means  the  removal 
of  scale  and/or  oxide  fi'om  steel  siufaces 
using  acid  solutions.  The  mass-based 
limitations  for  acid  pickling  operations 
include  wastewater  flow  volumes  from 
acid  treatment  with  and  without 
chromium,  acid  pickling  neutralization, 
aimealing,  alkaline  cleaning,  electrolytic 
sodium  sulfate  descaling,  and  salt  bath 
descaling. 

(b)  Allcaline  cleaning  means  the 
application  of  solutions  containing 
caustic  soda,  soda  ash,  alkaline  silicates, 
or  alkaline  phosphates  to  a  metal 
surface  primarily  for  removing  mineral 
deposits,  animal  fats,  and  oils.  The 
mass-based  limitations  for  alkaline 
cleaning  operations  include  wastewater 
flow  volumes  from  alkaline  cleaning  for 
oil  removal,  alkaline  treatment  without 
cyanide,  aqueous  degreasing,  annealing, 
and  electrolytic  cleaning  operations. 

(c)  Co7d  forming  means  operations 
conducted  on  unhealed  steel  for 
purposes  of  imparting  desired 
mechanical  properties  and  siuface 
qualities  (density,  smoothness)  to  the 
steel.  The  mass-based  limitations  for 
cold  forming  operations  are  based  on 
zero  wastewater  discharge  from  welding 
operations. 

(d)  Continuous  Annealing  means  a 
heat  treatment  process  in  which  steel  is 
exposed  to  an  elevated  temperature  in  a 
controlled  atmosphere  for  an  extended 
period  of  time  and  then  cooled.  The 
mass-based  limitations  for  continuous 
annealing  operations  include 
wastewater  flow  volumes  from  heat 
treating  operations. 

(e)  Electmplating  means  the 
application  of  metal  coatings  including. 
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out  not  limited  to,  chromiiun,  copper, 
nickel,  tin,  zinc,  and  combinations 
thereof,  on  steel  products  using  an 
electro-chemical  process.  The  mass- 
based  limitations  for  electroplating 
operations  includes  wastewater  flow 
voliunes  from  acid  pickling,  annealing, 
alkaline  cleaning,  electroplating  without 
chromium  or  cyanide,  and  electtx)less 
plating  operations. 

(f)  Hot  Dip  Coating  means  the  coating 
of  pre-cleaned  steel  parts  by  immersion 
in  a  molten  metal  bath.  The  mass-based 
limitations  for  hot  dip  coating 
operations  includes  wastewater  flow 
volumes  from  acid  pickling,  annealing, 
alkaline  cleaning,  chemical  conversion 
coating  without  chromiiun,  chromate 
conversion  coating,  galvanizing,  and  hot 
dip  coating  operations. 

(g)  Lubrication  means  the  process  of 
applying  a  substance  to  the  siuface  of 


the  steel  in  order  to  reduce  friction  or 
corrosion.  The  mass-based  limitations 
for  lubrication  operations  includes 
wastewater  flow  volumes  from 
corrosion  preventive  coating  operations 
as  defined  in  §  438.61(b). 

(h)  Mechanical  Descaling  means  the 
process  of  removing  scale  by 
mechanical  or  physical  means  fix)m  the 
surface  of  steel.  The  mass-based 
limitations  for  mechanical  descaling 
operations  includes  wastewater  flow 
volumes  from  abrasive  blasting, 
burnishing,  grinding,  impact 
deformation,  machining,  and  testing 
operations. 

(i)  Painting  means  applying  an 
organic  coating  to  a  steel  bar,  rod,  wire, 
pipe,  or  tube.  The  mass-based 
limitations  for  painting  operations 
includes  wastewater  flow  volumes  from 

Effluent  Limitations  [BPT] 
Table  1 


spray  or  brush  painting  and  immersion 
painting. 

(j)  Pressure  Deformation  means 
applying  force  (other  than  impact  force) 
to  permanently  deform  or  shape  a  steel 
bar,  rod,  wire,  pipe,  or  tube.  The  mass- 
based  limitations  for  pressure 
deformation  operations  includes 
wastewater  flow  volumes  from  forging 
operations  and  extrusion  operations. 

§  438.52    Effluent  limitations  attalnal>i«  by 
tfie  application  of  ttie  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 


Pollutant 


Forming^nishing  operation 


a)  Acid  Pickling  

I  b)  Alkaline  Cleaning  

ic)  Cold  Fomiing 

I  d)  Continuous  Annealing 

e)  Electroplating 

If)  Hot  Dip  Coating 

g)  Lubrication 

h)  Mechanical  Descaling 

i)  Painting 

J)  Pressure  Defomnation  . 


TSS 


Maximum 
daily  1 


0.0709 

0.0709 

0 

0.00355 

0.142 

0.0206 

0.00170 

0.000284 

0.00922 

0.00355 


Maximum 
monthly  avg.^ 


0.0369 

0.0369 

0 

0.00184 

0.0737 

0.0107 

0.000884 

0.000148 

0.00479 

0.00184 


1  Pounds  per  1000  lbs.  (gm/lcg)  of  product. 


O&G  (as  HEM) 


Maximum 
daily  1 


0.0312 

0.0312 

0 

0.00156 

0.0623 

0.00903 

0.000748 

0.000125 

0.00405 

0.00156 


Maximum 
monthly  avg.^ 


0.0239 

0.0239 

0 

0.00120 

0.0478 

0.00693 

0.000574 

0.0000956 

0.00311 

0.00120 


Table  2 


Pollutant 


Forming/finishing  operation 


(a)  Acid  Pickling 

(b)  Alkaline  Cleaning  

(c)  Cokl  Forming 

(d)  Continuous  Annealing 

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lubrication 

(h)  Mechanical  Descaling 

(i)  Painting 

(i)  Pressure  Deformation  . 


1  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


TOC 


Maximum 
daily  1 


0.181 

0.181 

0 

0.00901 

0.361 

0.0523 

0.000433 

0.000721 

0.0235 

0.00901 


Maximum 
monthly  avg.^ 


0.103 

0.103 

0 

0.00514 

0.206 

0.0300 

0.00247 

0.000411 

0.0134 

0.00514 


TOP 


Maximum 
daily' 


0.0188 

0.0188 

0 

0.000937 

0.0375 

0.00543 

0.000450 

0.0000750 

0.00244 

0.000937 


Maximum 
monthly  avg.' 


0.00896 

0.00896 

0 

0.000448 

0.0180 

0.00260 

0.000215 

0.0000359 

0.00117 

0.000448 


Tables 


Pollutant 


Forming/finishing  operation 


(a)  AckJ  Pickling 

(b)  Alkaline  Cleaning 

(c)  CoW  Fomning 


Cadmium 


Maximum 
daily' 


0.000292 
0.000292 
0 


Maximum 
monthly  avg.' 


0.000188 
0.000188 
0 


Chromium 


Maximum 
daily' 


0.000509 
0.000509 
0 


Maximum 
monthly  avg.' 


0.000277 
0.000277 
0 
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Table  3 — Continued 


PoUutant 


Forming^nishing  operatiofi 


(d)  Continuous  Annealing 

(e)  Electroptating 

(f)  Hot  Dip  Coating 

(g)  Lubrication  

(h)  Mechanical  Descaling 

(i)  Painting 

(j)  Pressure  Deformation 


^  Pounds  per  1000  lbs.  (gnVkg)  of  product 


Cadmium 


Maximum 
daily  ^ 


0.0000146 

0.000583 

0.0000845 

0.00000699 

0.00000116 

0.0000379 

0.0000146 


Maximum 
monthly  avg.' 


0.00000938 

0.000376 

0.0000545 

0.00000450 

0.00000075 

0.0000244 

0.00000938 


Chromium 


Maximum 
daily  ^ 


0.0000255 

0.00102 

0.000148 

0.0000123 

0.00000204 

0.0000662 

0.0000255 


Maximum 
monthly  avg.' 


0.0000139 

0.000553 

0.0000801 

0.00000663 

0.00000110 

0.0000359 

0.0000139 


Table  4 

• 

Pollutant 

Copper 

Lead 

Forming/finishing  operation 

Maximum 
daily' 

Maximum 
monthly  avg.' 

Maximum 
daily' 

Maximum 
monthly  avg.' 

la\  Add  Picklirta                                  

0.00114 

0.00114 

0 

0.0000570 

000228 

0.000331 

0.0000274 

0.00000455 

0.000148 

0.0000570 

0.000565 

0.000565 

0 

0.0000283 

0.00113 

0.000164 

0.0000136 

0.00000226 

0.0000734 

0.0000283 

0.0000737 

0.0000737 

0 

0.00000368 

0.000148 

0.0000214 

0.00000177 

0.00000029 

0.00000957 

0.00000368 

0.0000522 

(b\  Alkaline  Cleanina          

0.0000522 

/r\  Pobi  Fftrmiivi                                                — 

0 

iei\  nnntiniioiis  Anofialina                            

0.00000261 

0.000105 

lf\  Hot  Did  Coatina                 ~ 

0.0000152 

0.00000125 

{t\\  Mechanical  DescaltfKi 

0.00000021 

(W  Paintina                     

0.00000678 

(j)  Pressure  Deformation  

0.00000261 

'  Pounds  per  1000  lbs.  (gm^g)  of  product. 


Tables 


Pollutant 


Forming/finishing  operation 


(a)  Add  Pickling 

(b)  Alkaline  Cleaning  

(c)  Cokj  Forming  

(d)  Continuous  Annealing 

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lubncation 

(h)  Mechanical  Descaling 

(i)  Painting 

(j)  Pressure  Deformation  . 


Manganese 


Maximum 
d2uly' 


0.000269 

0.000269 

0 

0.0000135 

0.000537 

0.0000779 

0.00000644 

0.00000107 

0.0000350 

0.0000135 


Maximum 
monthly  avg.' 


0.000183 

0.000183 

0 

0.00000914 

0000366 

0.0000531 

000000439 

0.00000073 

0.0000238 

0.00000914 


Molybdenum 


Maximum 
daily' 


0.00164 

0.00164 

0 

0.0000820 

0.00328 

0.000476 

0.0000394 

0.00000656 

0.000214 

0.0000820 


Maximum 
monthly  avg.' 


0.00103 

0.00103 

0 

0.0000511 

0.00205 

0.000297 

0.0000246 

0.00000409 

0.000133 

0.0000511 


I  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Table  6 

Pollutant 

Nickel 

Silver 

Formin^finishing  operatkxi 

Maximum 
daily' 

Maximum 
monthly  avg.' 

Maximum 
daily' 

Maximum 
monthly  avg.' 

la)  Add  Piddina 

0.00104 

0.00104 

0 

0.0000520 

0.00208 

0.000302 

0.0000250 

0.00000415 

0.000135 

0.0000520 

0.000642 

0.000642 

0 

0.0000321 

0.00129 

0.000186 

0.0000154 

0.00000257 

0.0000834 

0.0000321 

0.000456^ 

0.000456 

0 

0.0000228 

0.000912 

0.000133 

0.0000110 

0.00000182 

0.0000593 

0.0000228 

0.000187 

Ih)  Alkaline  Cleanina                                 

0.000187 

lc\  Cokt  Formino                 

0 

((i)  Continiious  Annealina                         

0.00000934 

le)  Electroolatina           

0.000374 

(fi  Hot  Did  Coatina       

0.0000542 

la)  Lubrication     

0.00000448 

(W  Mechanical  DescaNna 

0.00000075 

(\\  Paintina                                       

0.0000243 

(j)  Pressure  Deformatton  ' 

0.00000934 

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 
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Table  7 


Pollutant 


Forming/finishing  operation 


(a)  Acid  Pickling 

(b)  Alkaline  Cleaning 

(c)  Cold  Fonning 

(d)  Continuous  Annealing  

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lubricatksn 

(h)  Mechank:al  Descaling 

(i)  Painting 

(j)  Pressure  Defonnation  

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Sulfide  (as  S) 


Maximum 
daily' 


0.0630 

0.0630 

0 

0.00315 

0.126 

0.0183 

0.00151 

0.000252 

0.00818 

0.00315 


Maximum 
monthly  avg.' 


0.0267 

0.0267 

0 

0.00134 

0.0534 

0.00774 

0.000641 

0.000107 

0.00347 

0.00134 


Tin 


Maximum 
daily' 


0.00274 

0.00274 

0 

0.000137 

0.00547 

0.000793 

0.0000656 

0.0000110 

0.000356 

0.000137 


Maximum 
monthly  avg.' 


0.00139 

0.00139 

0 

0.0000694 

0.00278 

0.000403 

00000333 

000000555 

0000181 

0.0000694 


Tables 


Pollutant 


Forming/finishing  operation 


(a)  Add  Pickling 

(b)  Alkaline  Cleaning  

(c)  Cold  Forming 

{6)  Continuous  Annealing  

(e)  Electroplating 

(f)  Hot  Dip  Coating ""'I!!!!'"!!!!!!"""!I!!H!""" 

(g)  Lubrication 

(h)  Mechank:al  Descaling  

(i)  Painting 

Q)  Pressure  Deformation  

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 

Table  9 


Zinc 


Maximum 
daHy' 


0.000793 

0.000793 

0 

0.0000397 

0.00159 

0.000230 

0.0000191 

0.00000317 

0.000103 

0.0000397 


Maximum 
monthly  avg.' 


0000456 

0000456 

0 

0.0000228 

0.000912 

0.000133 

0.0000110 

0.00000182 

0.0000593 

0.0000228 


Pollutant 


Forming/finishing  operation 


(e)  Electroplating 


'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Cyanide  (T) 


Maximum 
daily' 


0.000865 


Maximum 
monthly  avg.' 


0.000513 


Cyankle  (A) 


Maximum 
daily' 


0.000580 


Maximum 
monthly  avg.' 


0.000282 


(b)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a).  (d)  Permit  limitations  must 
be  established  in  accordance  with 
§438.58. 

§  438.53  Effluent  limitations  attainable  by 
application  of  the  best  control  technology 
for  conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  follovnng  effluent  limitation 
representing  the  application  of  BCT: 


Limitations  for  TSS.  O&G  (as  HEM),  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  in  §  438.52. 

§  438.54    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BAT: 
Limitations  for  TOC  (as  indicator),  TOP, 
cadmium,  chromiiun,  copper,  cyanide 
(T),  cyanide  (A),  lead,  manganese, 
molybdenum,  nickel,  silver,  sulfide  (as 
S),  tin,  and  zinc  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.52. 

(b)  Upon  agreement  with  the 
permitting  authority  and  piusuant  to 
§  438.4(d),  facilities  with  cyanide 
treatment  have  the  option  of  achieving 


the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(c)  Upon  agreement  with  the 
permitting  authority.  faciUties  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 
§  438.4(a). 

§  438.55    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  403.13,  any  existing  source 
subject  to  this  subpart  must  achieve  the 
following  pretreatment  standards: 
Limitations  for  TOC  (as  indicator),  TOP, 
cadmium,  chromium,  copper,  cyanide 
(T),  cyanide  (A),  lead,  manganese, 
molybdenum,  nickel,  silver,  sulfide  (as 
S),  tin,  and  zinc  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.52. 
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(b)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(c)  Upon  agreement  with  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TCX],  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 

(d)  Pretreatment  standards  must  be 
established  in  accordance  with  §438.58. 


§  438.56    New  source  performance 
standards  (NSPS). 

New  point  sources  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
as  applicable. 

(a)  Any  new  point  source  subject  to 
the  provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  must  continue  to  achieve  the 
applicable  new  source  standards 

Performance  Standards  [NSPS] 
Table  1 


specified  in  40  CFR  part  420.  Those 
standards  shall  not  apply  after  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1): 
thereafter,  the  source  must  achieve  the 
applicable  standards  specified  in 
§§438.52  and  438.54. 

(b)  The  following  performance 
standards  apply  with  respect  to  each 
new  point  source  that  commences 
discharge  after  [date  that  is  60  days  after 
the  publication  date  of  the  final  rule]. 
Discharges  must  remain  within  the  pH 
range  of  6  to  9  and  must  not  exceed  the 
following: 


Pollutant 

TSS 

0&G(asHEM) 

Formin^nishing  operation 

Maximum 
daily' 

Maximum 
monthly  avg.' 

Maximum 
dally' 

Maximum 
monthly  avg.' 

(a^  Acid  Piddina                             

0.0571 

0.0571 

0 

0.00286 

0.115 

0.0166 

0.00137 

0000229 

0.00743 

0.00286 

0.0358 

0.0358 

0 

0.00179 

0.0716 

0.0104 

0.000859 

0.000144 

0.00466 

0.00179 

0.0312 

0.0312 

0 

0.00156 

0.0623 

0.00903 

0.000748 

0.000125 

0.00405 

0.00156 

0.0239 

(b)  Alkaline  Cleanina 

0.0239 

(r\  CU^Ui  Fftrmina                                        

0 

ifi\  r^ontinuous  Annealina              

0.00120 

/A^  FiATimnlAtina                                         

0.00478 

(f\  Hot  Din  Coatina                             

0.00693 

0.000574 

(yi\  Uprhantcai  Descalina                            

0.0000956 

0.00311 

(i)  Pressure  Defonnation  

0.00120 

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Table  2 


Polkjtant 


Forming^nishing  operation 


(a)  Ackl  PfeWing 

(b)  Alkaline  Cleaning  

(c)  Cold  Fomiing  

(d)  Continuous  Annealing 

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lut>hcatkxi 

(h)  Mechannal  Descaling 

(i)  Painting 

(j)  Pressure  Deformatkxi  . 


TOC 


Maximum 
daily' 


0.181 

0.181 

0 

000901 

0.361 

0.0523 

0.00433 

0.000721 

0.0235 

0.Q09O1 


Metxtmum 
n>onthly  avg. ' 


0.103 

0.103 

0 

0.00514 

0.206 

0.0298 

0.00247 

0.000411 

0.0134 

0.00514 


TOP 


Maximum 
daily' 


0.0188 

0.0188 

0 

0.000937 

0.0375 

0.00543 

0.000450 

0.0000750 

0.00244 

0.000937 


Maximum 
nfHXithly  avg.' 


0.00896 

0.00896 

0 

0.000448 

0.0180 

0.00260 

0.000215 

0.0000359 

0.00117 

0.000448 


'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Pollutant 


Tables 


Formir>g/finishing  operation 


(a)  Acid  Pk^llng 

(b)  Alkaline  Cleaning  

(c)  Cold  Forming 

(d)  Continuous  Annealing  

(e)  Electroplatlr>g 

(f)  Hot  Dip  Coating 

(g)  LutMication 

(h)  Mechanical  Descaling  

(i)  Peunting 

(j)  Pressure  Deformatran  

'  Pounds  per  1000  lt>s.  (gm/kg)  of  product. 


Cadmium 


Maximum 
daily' 


0.0000267 

0.0000267 

0 

0.00000133 

0.0000534 

0.00000773 

0.00000064 

0.00000011 

0.00000347 

0.00000133 


Maximum 
monthly  avg.' 


00000184 

0.0000184 

0 

0.00000092 

00000368 

0.00000533 

0.00000044 

0.00000007 

0.00000239 

0.00000092 


Chromium 


Maximum 
daily' 


0.000355 

0.000355 

0 

0.0000178 

0.000710 

0.000103 

0.00000851 

0.00000142 

0.0000461 

0.0000178 


Maximum 
monthly  avg.' 


0.000143 

0.000143 

0 

0.00000714 

0.000286 

0.0000415 

0.00000343 

0.00000057 

0.0000186 

0.00000714 
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Table  4 


Pollutant 


Forming/finishing  operation 


(a)  Acid  Pickling 

(b)  Alkaline  Cleaning  

(c)  CoW  Fonming 

(d)  Continuous  Annealing  

(e)  Electroplating 

(0  Hot  Dip  Coating 

(g)  Lubrication  

(h)  Mechank:al  Descaling  

(i)  Painting 

(j)  Pressure  Defonnation  

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Copper 


Maximum 
daily' 


0.000898 
0.000898 
0 

0.0000449 

000180 

0.000261 

0.0000216 

0.00000359 

0.000117 

0.0000449 


Maximum 
monthly  avg.' 


0.000327 

0.000327 

0 

0.0000164 

0.000654 

0.0000949 

0.00000785 

0.00000131 

0.0000425 

0.0000164 


Table  5 


Pollutant 


Fomiing/finishing  operatkxi 


(a)  Ackj  Ptekling 

(b)  Alkaline  Cleaning  

(c)  CoW  Forming 

(d)  Continuous  Annealing 

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lubrication 

(h)  Mechannal  Descaling  

(0  Painting 

(j)  Pressure  Deformation  

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Manganese 


Maximum 
daily' 


0.000600 

0.000600 

0 

0.0000300 

0.00120 

0.000174 

0.0000144 

0.00000240 

0.0000780 

0.0000300 


Maximum 
monthly  avg.' 


0.000364 

0.000364 

0 

0.0000182 

0.000728 

0.000106 

0.00000873 

0.00000146 

0.0000473 

0.0000182 


Tables 


Pollutant 


Forming/finishing  operation 


(a)  Ackl  Prckling 

(b)  Alkaline  Cleaning  

(c)  CoW  Forming  

(d)  Continuous  Annealing 

(e)  Electroplating 

(0  Hot  Dip  Coating 

(g)  Lut>ricatk>n 

(h)  Mechannal  Descaling 

(i)  Painting 

(j)  Pressure  Deformatkxi 


'  Pounds  per  1000  bs.  (gm/kg)  of  product. 


Nkdcel 


Maximum 
daily' 


0.00391 

0.00391 

0 

0.000196 

0.00782 

0.00114 

0.0000939 

0.0000157 

0.000509 

0.000196 


Maximum 
monthly  avg.' 


0.00156 

0.00156 

0 

0.0000779 

0.00312 

0.000452 

0.0000374 

0.00000623 

0.000203 

0.0000779 


Lead 


Maximum 
daily' 


0.0000692 

0.0000692 

0 

0.00000346 

0.000139 

0.0000201 

0.00000166 

0.00000028 

0.00000899 

0.00000346 


Maximum 
monthly  avg.' 


0.0000517 

0.0000517 

0 

0.00000258 

0.000104 

0.0000150 

0.00000124 

0.00000021 

0.00000671 

0.00000258 


Molybdenum 


Maximum 
daily' 


0.00164 

0.00164 

0 

0.0000820 

0.00328 

0.000476 

0.0000394 

0.00000656 

0.000214 

0.0000820 


Maximum 
monthly  avg.' 


0.00103 

0.00103 

0 

0.0000511 

0.00205 

0.000297 

0.0000246 

0.00000409 

0000133 

0.0000511 


Silver 


Maximum 
daily' 


0.0000955 

0.0000955 

0 

0.00000477 

0.000191 

0.0000277 

0.00000229 

0.00000038 

0.0000125 

0.00000477 


Maximum 
monthly  avg.' 


0.0000582 

0.0000582 

0 

0.00000291 

0.000117 

0.0000169 

0.00000140 

0.00000023 

0.00000756 

0.00000291 


Table  7 


Pollutant 


Forming/finishing  operation 


(a)  AcW  Prekling 

(b)  Alkaline  Cleaning  

(c)  CoW  Forming  

(d)  Continuous  Annealing 

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lubrication  

(h)  Mechanrcal  Descaling 
(i)  Painting 


Sulfide  (as  S) 


Maximum 
daily' 


0.0630 

0.0630 

0 

0.00315 

0.126 

0.0183 

0.00151 

0.000252 

0.00818 


Maximum 
monthly  avg.' 


0.0267 

0.0267 

0 

0.00134 

0.0534 

0.00774 

0.000641 

0.000107 

0.00347 


Tin 


Maximum 
daily' 


0.0000606 

0.0000606 

0 

0.00000303 

0.000122 

0.0000176 

0.00000145 

0.00000024 

0.00000788 


Maximum 
monthly  avg.' 


0.0000453 

0.0000453 

0 

0.00000226 

0.0000905 

00000132 

0.00000109 

0.00000018 

0.00000588 
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Table  7— Continued 


Pollutant 

Sulfide  (as  S) 

Tin 

Forming/finishing  operation 

Maximum 
daily' 

Maximum 
monthly  avg.' 

Maximum 
daily' 

Maximum 
monthly  avg.' 

(j)  Pressure  Defonnation  

0.00315 

0.00134 

0.00000303 

0.00000226 

'  Pounds  per  1000  lbs.  (gm/kg)  of  product. 


Tables 


Pollutant 


Forming/finishing  operation 


(a)  Acid  Pickling 

(b)  Alkaline  Cleaning  

(c)  Cold  Forming 

(d)  Continuous  Annealing 

(e)  Electroplating 

(f)  Hot  Dip  Coating 

(g)  Lubricatk)n 

(h)  Mechankal  Descaling  

(i)  Painting 

(j)  Pressure  Deformatkxi  

^  Pounds  per  1000  lbs.  (gm/kg)  of  product. 

Table  9 


Zinc 


Maximum 
daily' 


0.000163 

0.000163 

0 

0.00000811 

0.000325 

0.0000471 

0.00000389 

0.00000065 

0.000021 1 

0.00000811 


Maximum 
monthly  avg.' 


0.000111 

0.000111 

0 

0.00000553 

0.000222 

0.0000321 

0.00000265 

0.00000044 

0.0000144 

0.00000553 


Pollutant 


Fomiing/finishing  operatkxi 


(a)  Electroplating 


Cyankle(T) 


Maximum 
daily' 


0.000865 


Maximum 
nrranthly  avg.' 


0.000513 


CyankJe  (A) 


Maximum 
daily' 


0.000580 


Maximum 
monthly  avg.' 


0.000282 


^  Pounds  per  1000  lbs.  (gm/kg)  of  product. 

(c)  Upon  agreement  with  the 
permitting  authority  and  pursuant  to 
§  438.4(d),  facihties  with  cyanide 
treatment  have  the  option  of  achieving 
the  limitation  for  either  cyanide  (T)  or 
cyanide  (A). 

(d)  Upon  agreement  with  the 
pennitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

(e)  Performance  standards  must  be 
established  in  accordance  with  §  438.58. 

§438^    Prrtreatment  standards  for  new 
sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  soiut:e  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [date  10 
years  prior  to  the  date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  and  before  [date  that  is  60  days 
after  the  publication  date  of  the  final 
rule]  must  continue  to  achieve  the 
applicable  new  source  standards 
specified  in  40  CFR  part  420  for  ten 


years  beginning  on  the  date  the  source 
commenced  discharge  or  diuing  the 
period  of  depreciation  or  amortization 
of  the  facility,  whichever  comes  first, 
after  which  the  source  must  achieve  the 
standards  specified  in  §  438.55. 

(b)  Except  as  provided  in  40  CFR 
403.7,  the  following  standards  apply 
with  respect  to  each  new  source  that 
commences  discharge  after  [date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]:  Limitations  for  TCKl  (as 
indicator),  TOP,  cadmium,  chromiimi, 
copper,  cyanide  (T),  cyanide  (A),  lead, 
manganese,  molybdenum,  nickel,  silver, 
stdfide  (as  S),  tin,  and  zinc  are  the  same 
as  the  corresponding  limitation 
specified  in  §  438.56. 

(c)  Upon  agreement  with  the  control 
authority  and  pursuant  to  §  438.4(d), 
facilities  with  cyanide  treatment  have 
the  option  of  achieving  the  limitation 
for  either  cyanide  (T)  or  cyanide  (A). 

(d)  Upon  agreement  vsrith  the  control 
authority,  facilities  must  choose  to 
monitor  for  TOP  or  TOC,  or  implement 
a  management  plan  for  organic 
chemicals  as  specified  in  §  438.4(a). 

(e)  Pretreatment  standards  must  be 
established  in  accordance  with  §  438.58. 


§438.58    Calculation  of  NPDES  and 
pretreatment  pennit  effluent  limitations. 

(a)  Production-based  limitations  in 
NPDES  permits  must  comply  with  40 
CFR  122.45(b)(2){i).  The  average  rate  of 
production  reported  by  the  owner  or 
operator  in  accordance  with  40  CFR 
403.12(b)(3)  shall  be  based  not  upon  the 
design  production  capacity  but  rather 
upon  a  reasonable  measure  of  actual 
production  of  the  facility,  such  as  the 
production  during  the  high  month  of  the 
previous  year,  or  the  monthly  average 
for  the  highest  of  the  previous  five 
years.  For  new  sources  or  new 
dischargers,  actual  production  shall  be 
estimated  using  projected  production. 

(b)  The  following  protocols  shall  be 
used  when  calculating  the  operating  rate 
for  Subpart  E: 

(1)  For  similar,  multiple  production 
lines  with  process  waters  treated  in  the 
same  wastewater  treatment  system,  the 
reasonable  meastire  of  production  (the 
daily  operating  rate)  shall  be  determined 
&t>m  the  combined  production  of  the 
similar  production  lines  during  the 
same  time  period. 

(2)  For  process  wastewater  treatment 
systems  where  wastewater  from  two  or 
more  different  production  lines  are 
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commingled  in  the  same  wastewater 
treatment  system,  the  reasonable 
measure  of  production  (the  daily 
operating  rate)  shall  be  determined 
separately  for  each  production  line  (or 
combination  of  similar  production  lines) 
during  the  same  time  period. 

(c)  Mass  effluent  limitations  and 
pretreatment  requirements  for  each 
forming/finishing  operation  shall  be 
computed  by  multiplying  the  average 
daily  operating  rate  (or  other  reasonable 
measure  of  production),  as  determined 
in  accordance  with  §  438.58(b),  by  the 
respective  effluent  limitations 
guidelines  or  standards.  The  mass 
effluent  limitations  or  pretreatment 
requirements  applicable  at  a  given 
NPDES  or  pretreatment  compliance 
monitoring  point  shall  be  the  sum  of  the 
mass  effluent  limitations  or 
pretreatment  requirements  for  each 
regulated  pollutant  parameter  within 
each  applicable  forming/finishing 
operation  with  process  wastewater 
discharging  to  that  compliance 
monitoring  point. 

(d)  Mass  NPDES  pennit  effluent 
limitations  or  pretreatment 
requirements  derived  from  this  part 
shall  remain  in  effect  for  the  term  of  the 
NPDES  pennit  or  pretreatment  control 
mechanism,  except: 

(1)  When  the  permit  is  modified  in 
accordance  with  §  122.62  of  this  chapter 
or  local  POTW  permit  modification 
provisions;  or 

(2)  Where  the  NPDES  permit 
authorizes  alternate  effluent  limitations 
for  increased  or  decreased  production 
levels  in  accordance  with 
§122.45(b)(2)(ii)(A)(l)  of  tiiis  chapter. 

(e)  Production  from  imit  operations 
that  do  not  generate  or  discharge 
process  wastewater  shall  not  be 
included  in  the  calculation  of  the 
operating  rate. 

Subpart  F— Oily  Wastes 

§438.60    Applicability. 

(a)  This  subpart  applies  to  process 
wastewater  bom  facilities  specified  in 
§  438.1(a)  that  discharge  wastewater 
exclusively  from  oily  operations  (as 
defined  in  §  438.61)  and  are  not 
otherwise  subject  to  subparts  G  or  H  of 
this  part. 

(b)  Facilities  introducing  process 
wastewater  into  a  POTW  at  a  rate  that 
does  not  exceed  2  million  gallons  per 
year  are  not  subject  to  the  pretreatment 
standards  (§§  438.65  and  438.67)  of  this 
subpart. 

1438.61    Special  definitions. 

(a)  As  used  in  this  subpart,  oily 
opemtions  means  one  or  more  of  the 
following:  Alkaline  cleaning  for  oil 


removal;  aqueous  or  solvent  degreasing; 
corrosion  preventive  coating  (as 
specified  in  §  438.61(b));  floor  cleaning; 
grinding;  heat  treating;  deformation  by 
impact  or  pressure;  machining;  painting; 
steam  cleaning;  laimdering;  and  testing 
(such  as,  hydrostatic,  dye  penetrant, 
ultrasonic,  magnetic  flux). 

(b)  Corrosion  preventive  coating 
means  the  application  of  removable  oily 
or  organic  solutions  to  protect  metal 
surfaces  against  conosive  environments. 
Conosion  preventive  coatings  include, 
but  are  not  limited  to:  petrolatum 
compounds,  oils,  hard  dry-film 
compounds,  solvent-cutback  petroleum- 
based  compounds,  emulsions,  water- 
displacing  polar  compounds,  and 
fingerprint  removers  and  neutralizers. 
Conosion  preventive  coating  does  not 
include  electroplating,  or  chemical 
conversion  coating  (including 
phosphate  conversion  coating) 
operations. 

§  438.62    Effluent  limitations  attainable  by 
the  application  of  ttie  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 

EFFLUENT  Limitations 

[BPT] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

nK>nthly 

avg.' 

1.TSS 

2.  O&G  (as  HEM) 

3.  TCX  (as  indi- 
cator)   

4.  TOP  

5.  Sulfide  (as  S)  .... 

63 
27 

633 
9.0 
31 

31 

20 

378 
4.3 
13 

'  mg/L  (ppm). 

(b)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 
§  438.4(a). 

§  438.63  Effluent  limitations  attainable  by 
application  of  the  best  control  technology 
for  conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  appUcation  of  BCT: 
Limitations  for  TSS,  O&G  (as  HEM)  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  in  §  438.62. 


§  438.64    Effluent  limitations  attainable  by 
ttw  application  of  the  t>est  available 
technology  economically  achievable  (BAT). 

(a)  Except  as  provided  ih  40  CFR 
125.30  through  125.32,  any  existing 
point  soiux:e  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BAT: 
Limitations  for  TOC  (as  indicator),  TOP 
and  sulfide  (as  S)  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.62. 

(b)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOR  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

§  438.65    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  403.13,  and  except  at 
facilities  where  the  process  wastewater 
introduced  into  a  POTW  does  not 
exceed  2  million  gallons  per  year,  any 
existing  source  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards: 

PRETREATMENT  STANDARDS 
[PSES] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

nrwnthly 

avg.' 

1.  TOC  (as  indi- 
cator)   

2.  TOP  

3.  Sulfkle  (as  S)  .... 

633 

9.0 
31 

378 
4.3 
13 

'  mg/L  (ppm). 

(b)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

(c)  The  control  authority  has  the 
option  of  imposing  mass-based 
standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 
standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
soxut:e  into  the  POTW. 

§  438.66    New  source  perfonnance 
standards  (NSPS). 

(a)  Any  new  point  source  subject  to 
this  subpart  must  achieve  performance 
standards  for  TSS,  O&G  (as  HEM).  TOC 
(as  indicator),  TOP,  sulfide  (as  S)  and 
pH,  which  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.62. 

(b)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
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choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 
§  438.4(a).       * 

§  438.67    Pretreetment  standerds  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  or  except  at  facilities  where  the 
process  wastewater  introduced  into  a 
POTW  does  not  exceed  2  million 
gallons  per  year,  any  existing  source 
subject  to  this  subpart  must  achieve 
pretreatment  standards  for  TOC  (as 
indicator),  TOP  and  sulfide  (as  S), 
which  are  the  same  as  the 
corresponding  standard  specified  in 
§438.65. 

(b)  Upon  agreement  with  the 
permitting  authority,  facilities  must 
choose  to  monitor  for  TOP  or  TOC,  or 
implement  a  management  plan  for 
organic  chemicals  as  specified  in 

§  438.4(a). 

(c)  The  control  authority  has  the 
option  of  imposing  mass-based 
standards  in  place  of  the  concentration- 
based  standards.  To  convert  to  mass- 
based  standards,  multiply  each 
parameter's  concentration-based 
standard  times  the  average  daily  flow  of 
process  wastewater  discharged  by  the 
source  into  the  POTW. 

Subpart  G— Railroad  Line  Maintenance 

f  438.70    Applicability. 

(a)  This  subpart  applies  to  discharges 
of  process  wastewater  £rom  facilities 
that  perform  routine  cleaning  and  light 
maintenance  on  railroad  engines,  cars, 
car-wheel  trucks,  or  similar  parts  or 
machines,  and  discharge  wastewater 
exclusively  from  oily  operations  (as 
defined  in  §  438.61(a))  or  from  washing 
of  the  final  product. 

(b)  Facilities  engaged  in  the 
manufacture,  overhaid  or  heavy 
maintenance  of  railroad  engines,  cars, 
car-wheel  trucks,  or  similar  parts  or 
machines  are  not  subject  to  this  subpart. 
These  facilities  may  be  subject  to 
Subpart  A  or  F  of  this  part. 

1438.72    Etnuant  limitations  attainable  by 
tlw  application  of  the  bast  practicable 
control  taclmology  currently  available 
(BPTy. 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 


the  pH  range  6  to  9  and  must  not  exceed 
the  following: 

Effluent  Limitations 

[BPT] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

1.  BOO,  

2.  TSS 

34 
30 

11 

12 
16 

3.  O&G  (as  HEM)  

8 

'  mgn.  (ppm). 

S  438.73  Effluent  limitations  attainable  by 
application  of  tfie  best  control  technology 
for  conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application  of  BCT: 
Limitations  for  BODs,  TSS,  O&G  (as 
HEM)  and  pH  are  the  same  as  the 
corresponcfing  limitation  specified  in 
§438.72. 

§438.76    New  source  perfonnance 
standards  (NSPS). 

Any  new  point  source  subject  to  this 
subpart  must  achieve  performance 
standards  for  BOD5,  TSS,  O&G  (as  HEM) 
and  pH,  which  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.72. 

Subpart  H— Shipbuilding  Dry  Docks 

§438.80    Applicability. 

(a)  This  subpart  applies  to  discharges 
of  process  wastewater  generated  in  or  on 
dry  docks  and  similar  structures,  such 
as  graving  docks,  building  ways,  marine 
railways  and  lift  barges  at  shipbuilding 
facilities  (or  shipyards).  This  subpart 
applies  to  the  following  when  generated 
by  operations  from  within  a  dry  dock  or 
similar  structure:  process  wastewater 
generated  inside  and  outside  the  vessel 
(including  bilge  water)  and  wastewater 
generated  from  barnacle  removal 
conducted  as  preparation  for  ship 
maintenance,  rebuilding  or  repair. 

(b)  The  following  wastewater 
discharges  are  not  subject  to  this 
subpart: 

(Ij  Wastewater  from  "on-shore" 
operations  (that  is,  other  than  dry  docks 
and  similar  structures)  at  a  shipyard. 

(2)  Wastewater  generated  on  Doard 
ships  and  boats  when  they  are  afloat 
(that  is,  not  in  dry  docks  or  similar 
structures).  Wastewater  generated  on 
U.S.  military  ships  and  boats  afloat  in 
U.S.  waters  are  subject  to  the  Uniform 


Discharge  Standards  (UNDS)  at  40  CFR 
part  1700. 

(3)  Flooding  water  (as  defined  in 
§  438.81(a)),  dry  dock  ballast  water  (as 
defined  in  §  438.81(b)),  and  storm  water. 

§438.81    Special  definitions. 
As  used  in  this  subpart: 

(a)  Flooding  water  means  water  that  is 
used  to  float  ships  or  boats  into  the  dry 
dock  or  similar  structure  and  is 
discharged  prior  to  performing  any 
MP&M  operations,  or  water  that  is  used 
to  float  ships  or  boats  out  of  the  dry 
dock  or  similar  structure  after  all  MP&M 
operations  have  ceased. 

(b)  Dry  dock  ballast  water  means 
water  that  enters  and  exits  the  dry  dock 
or  similar  structure  for  the  purpose  of 
sinking  or  raising  the  dry  dock. 

§  438.82    Effluent  limitations  attainable  by 
ttie  application  of  ttw  best  practicable 
control  technology  currently  available 
(BPT>. 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 

Effluent  Limitations 

[BPT] 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monttily 

avg.i 

1.TSS 

2.  O&G  (as  HEM) 

81 
16 

44 
11 

'  mg/L  (ppm). 

§  438.83  Effluent  limitations  attainable  by 
application  of  ttie  iMst  control  technology 
for  conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must ' 
achieve  the  following  effluent  limitation 
representing  the  application  of  BCT: 
Limitations  for  TSS,  O&G  (as  HEM)  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  in  §  438.82. 

§  438.86    New  source  performance 
standards  (NSPS). 

Any  new  point  source  subject  to  this 
subpart  must  achieve  performance 
standards  for  TSS,  O&G  (as  HEM)  and 
pH,  which  are  the  same  as  the 
corresponding  limitation  specified  in 
§438.82. 
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Appendix  A  to  Part  483— Typical  Products  in  Metal  Products  &  Machinery  Sectors 


AEROSPACE 

Guided  Missiles  &  Space  Vehicle 
Guided  Missile  &  Space  Vehicle  Prop. 
Other  Space  Vehicle  &  Missile  Parts 

AIRCRAFT 

Aircraft  Engines  &  Engine  Parts 
Aircraft  Frames  Manufacturing 
Aircraft  Parts  &  Equipment 
Airports,  Flying  Fields,  &  Sendees 

BUS  &  TRUCK 

Bus  Terminal  &  Service  Facilities 

Courier  Services,  Except  by  Air  Freigtit  Truck  Teinit- 

nals,  W/  or  W/O  Maintenance 
Intercity  &  Rural  Highways  (Buslines) 
Local  &  Suburt)an  Transit  (Bus  &  subway) 
Local  Passenger  Traris  (Lim.,  Amb.,  Sight  See) 
1  ocal  Trucking  With  Storage 
Local  Tnjcking  Without  Storage 
Motor  Vehkte  Parts  &  Accessories 
SchoolBuses 
Tnx*ing 

Truck  &  Bus  Bodies 
Truck  Trailers 

ELECTRONIC  EQUIPMENT 

Communications  Equipment 

Connectors  for  Electronic  Applications 

Electric  Lamps 

Electron  Tubes 

Electronic  Capacitors 

Electronic  Coils  &  Transformers 

Electronic  Components 

Radio  &  TV  Communications  Equipment 

Telephone  &  Telegraph  Apparatus 

HARDWARE 

Architectural  &  Ornamental  Metal  Wort< 

Bolts,  Nuts.  Screws,  Rivets  &  Washers 

Crowns  &  Closures 

Cutlery 

Fabricated  Metal  Products 

Fabncated  Pipe  &  Fabricated  Pipe  Fittings 

Fabricated  Plate  Wori(  (Boiler  Shops) 

Fabricated  Structural  Metal 

Fasteners,  Buttons,  Needles  &  Pins 

Fluid  Power  Valves  &  Hose  Fittings 

Hand  &  Edge  Tools 

Hand  Saws  &  Saw  Blades 

Hardware 

Heating  Equipment,  Except  Electric 

Industrial  Furnaces  &  Ovens 

Iron  &  Steel  Forgings 

Machine  Tool  Accessories  &  Measuring  Devices 

Machine  Tools,  Metal  Cutting  Types 

Machine  Tools,  Metal  Fomiing  Types 

Metal  Shipping  BanBis,  Drums  Kegs,  Pails 

Metal  Stampings 

Power  Driven  Hand  Tools 

Prefabricated  Metal  Buildings  &  Components 

Screw  Machine  Products 

Sheet  Metal  Worit 

Special  Dies  &  Tools,  Die  Sets,  Jigs,  Etc 

Steel  Springs 

Valves  &  Pipe  Fittings 

Wire  Springs 

HOUSEHOLD  EQUIPMENT 

Commercial,  Ind  &  Inst.  Elec  Lighting  Fixhjres 

Current-Carrying  Wiring  Devices 

Electric  Housewares  &  Fans 

Electric  Lamps 

Farm  Freezers 

Househokj  Appliances 

Household  Cooking  Equipment 

HousehoW  Retng  &  Home  &  Farm  Freezers 

HousehoM  Laundry  Equipment 

Household  Vacuum  Cleaners 

Lighting  Equipment 

Noncurrenl-Carrying  Wiring  Devices 

Radio  &  Television  Repair  Shops 

Radio  &  Television  Sets  Except  Commn  Types 

Refrig.  &  Air  Cor>d  Serv  &  Repair  Shops 

Residential  Electrical  Lighting  Fixtures 

INSTRUMENTS 

Analytical  Instruments 
Automatic  Environmental  Controls 
Coating,  Engraving,  &  Allied  Services  . 
Dental  Equipment  &  Supplies 
Ophthalmic  Goods 
Ruid  Meters  &  Counting  Devices 
Instruments  to  Measure  Electricity 
Latwratory  Apparatus  &  Furniture  Manufacturing  In- 
dustries 
Measuring  &  Controlling  Devices 
Optical  Instruments  &  Lenses 
Orthopedic,  Prosthetic,  &  Surgical  Supplies 
Pens,  Mechanical  Pencils,  &  Parts 
Process  Control  Instruments 
Search  &  Navigation  Equipment 
Surgical  &  Medical  Instnjments  &  Apparatus 
Watches,  Clocks,  Associated  Devices  &  Parts 

MOTOR  VEHICLE 
Auto  Exhaust  System  Repair  Shops 
AutomotJile  Dealers  (new  &  used) 
Auto.  Dealers  (Dunebuggy.  Go-Cart,  Snowmobile) 
Automovile  Service  (includes  Diag.  &  Insp.  Cntrs.) 
Automotive  Equipment 
Automotive  Glass  Replacement  Shops 
Automotive  Repairs  Shops 
Automotive  Stampings 
Automotive  Transmission  Repair  Shops 
Catturetors.  Pistons  Rings,  Valves 
Electrical  Equipment  for  Motor 
General  Automotive  Repair  Shops 
Mobile  Homes 

Motor  Vehicle  &  Automotive  Bodies 
Motor  Vehicle  Parts  &  Accessories 
Motorcycle  Dealers 
Motorcycles 

JOB  SHOP 

Perfonm  Work  on  Products  for  Use  In  Any  MP&M 
Sector  But  Owns  Less  Than  50%  of  the  Products 
On-Site  (e.g.,  Electroplating,  Plating,  Polishing.  An- 
odizing, and  Coloring) 

OFFICE  MACHINE 

Calculating  &  Accounting  Equipment . 
Computer  Maintenance  &  Repair 
Computer  Peripheral  Equipment 
Computer  Related  Services 
Computer  Rental  &  Leasing 
Computer  Storage  Devices 
Computer  Tenninals 
Electrical  &  Electronic  Repair 
Electronic  Computers 
Office  Machines 
Photographic  Equipntent  &  Supplies 

MOBILE  INDUSTRIAL  EQUIPMENT 

Construction  Machinery  &  Equipment 

Farm  Machinery  &  Equipment 

Garden  Tractors  &  Lawn  &  Garden  Equipment 

Hoist,  Industrial  Cranes  &  MorK>rails 

Industrial  Tnjcks,  Tractors,  Trailers.  Tanks  &  Tank 

Components 
Mining  Machinery  &  Equipment,  Except  Oil  Field 

ORDNANCE 

Ammunition 

Ordinance  &  Accessories 

Small  Arms 

Small  Arms  Ammunition 
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Appendix  A  to  Part  483— Typical  Products  in  Metal  Products  &  Machinery  Sectors— Continued 


Passenger  Car  Leasing 

Recreational  &  Utility  Trailer  Dealers 

Taxicabs 

Top  &  Body  Repair  &  Paint  Shops 

Travel  Trailers  &  Campers 

Vehicles 

Vehicular  Lighting  Equipment 

WeMng  Shops  (includes  Automotive) 

PRECIOUS  METALS  «  JEWELRY 

Costume  Jewelry 

Jewelers'  Materials  &  Lapidary  Work 

Jewelry.  Precious  Metal 

Musical  Instruments 

Silverware.  Plated  Ware,  &  Stainless 

PRINTED  WIRING  BOARD 

Printed  Circuit  Boards 

Printed  Circuit  Boards  for  Television  and  Radio 

Wiring  Boards 

RAILROAD 

Line-Haul  Railroads 
Railcars,  Railway  Systems 
Switching  &  Terminal  Stations 

SHIPS  ANO  BOATS 

Boat  Building  &  Repairing 

Deep  Sea  Domestic  Transportation  of  Freight 

Deep  Sea  Passenger  Transportation,  Except  by  Ferry 

Freight  Transportation  on  lt«e  Great  Lakes 

Marinas 

Ship  BuHding  &  Repainng 

Towing  &  Tugboat  Service 

Water  Passenger  Transportation  Ferries 

Water  Transportation  of  Freight 

Water  Trarajxartation  Services 

STATIONARY  INDUSTRIAL  EOUIPMENT 

Air  &  Gas  Compressors 

Automatic  Vending  Machines 

Ball  &  Roller  Bearings 

Blowers  &  Exhaust  &  Ventilation  Fans 

Commercial  Laundry  Equipment 

Conveyors  &  Conveying  Equipment 

Electric  Industrial  Apparatus 

Elevators  &  Moving  Stairways 

Equipooent  Rental  &  Leasing 

Frxxl  Product  Machinery 

Fluid  Power  Cylinders  &  Actuators 

Ruid  Power  Pumps  &  Motors 

General  Irxlustrial  Machinery 

Heavy  Cor>struction  Equipment  Rental 

Industrial  Machinery 

Industnal  Patterns 

Industnal  Process  Furnaces  &  Ovens 

Internal  Combustion  Engines 

Measuring  &  Dispensing  Pumps 

Mechanical  Power  Transmission  Equipment 

Metal  Wortdng  Machinery 

Motors  &  Generators 

Oil  Field  Machinery  &  Equipment 

Padtaging  Machinery 

Paper  Industnes  Machinery 

Printing  Trades  Machinery  &  Equipment 

Pumps  &  Pumping  Equipment 

Refrigeration  &  Air  &  Heating  Equipment 

Relays  &  Industrial  Controls 

Rolling  Mill  Machinery  &  Equipment 

Scales  &  Balances,  Except  Latx>ratory 

Senrice  Industry  Machines 

Special  Industry  Machinery 

Spped  Changers,  High  Speed  Drivers  &  Gears 

Steam.  Gas.  Hydraulic  Turbines.  Generator  Units 

Switchgear  &  Switchboard  Apparatus 

Textile  Machinery 

Transformers 

Welding  Apparatus 

STEEL  FORMING  A  FINISHING 

Cold-Finished  Steel  Bars 
Steel  Pipe  and  Tubes 

Steel  Wiredrawing  and  Steel  Nails  and  Spikes 
Miscellaneous  Fabricated  Wire  Products  (e.g..  steel 
wire  rope,  cable,  netting) 

- 

MKCELLANEOUS  METAL  PRODUCTS 

Miscellaneous  Fabricated  Wire  Products 
Miscellaneous  Metal  Wori( 
Miscellaneous  Repair  Shops  &  Related  Services 
Miscellaneous  Transportation  Equipment 

t 

Appendix  B  to  Part  438— TOP  Pollutants  List 


Total  organics  parameter  pollutants 


1.  Acrolein  

2.  Benzoic  add 

3.  Cartxsn  disulfide 

4.  Dit)enzofuran , 

5.  Dit>enzothiophene  

6.  Isophorone  , 

7.  n-Hex£idecane 

8.  n-Tetradecane 

9.  Aniline  , 

10.  Chloroform  (trichtoromelhane)  

11.  Methylene  chtoride  (dichk>rDnfiethane) 

12.  Chkxoethane  (ethyl  chtoride) 

13.  1,1-Dichkxoethane 


CAS  number 


107-02-8 

62-85-0 

75-15-0 

132-64-9 

132-65-0 

78-59-1 

544-76-3 

92&-59-4 

62-53-3 

67-66-3 

75-09-2 

75-00-3 

75-34-3 


Nominal  quan- 
titation value 
(mg/L) 


0.05 
0.05 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.05 
0.01 
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Appendix  B  to  Part  438— TOP  Pollutants  List— Continued 


Total  organk:s  parameter  pollutants 


Nominal  quan- 

CAS number 

titation  vakie 

(mBO.) 

71-55-6 

0.01 

127-18-4 

0.01 

75-35-4 

0.01 

79-01-6 

0.01 

92-52-4 

0.01 

99-87-6 

0.01 

100-41-4 

0.01 

108-88-3 

0.01 

62-75-9 

0.05 

86-30-6 

0.02 

106-90-7 

0.01 

606-20-2 

0.01 

106-95-2 

0.01 

59-50-7 

0.01 

51-28-5 

0.06 

105-67-9 

0.01 

88-75-5 

0.02 

100-02-7 

0.06 

83-32-9 

0.01 

120-12-7 

0.01 

1576-67-6 

0.01 

86-73-7 

0.01 

206-44-0 

0.01 

2027-17-0 

0.01 

1730-37-6 

0.01 

91-57-6 

0.01 

832-69-9 

0.01 

91-20-3 

0.01 

85-01-8 

0.01 

129-00-0 

0.01 

85-68-7 

0.01 

131-11-3 

0.01 

84-74-2 

0,01 

117-84-0 

001 

117-81-7 

001 

14.  1,1,1-Trichk)roethane  (methytchkKoform) 

15.  Tetrachtoroethene  

16.  1,1-Dichloroethylene  (vinylklene  chtoride) 

17.  TrkHitoroettiylene 

18.  Biphenyt  

19.  p-Cymene 

20.  Ethylbenzene  

21.  Toluene  

22.  N-Nitrosodimethylamlne 

23.  N-Nitrosodiphenylamine 

24.  Chk)rot>enzene 

25.  2,6-Dinitrotoluene .• 

26.  Phenol  

27.  4-Chk3ro-m-cresol  (parachtofowwtacfBsol  or  4-chtoro-3^nethylpheooO 

28.  2,4-Dinitrophenol  ..". _ 

29.  2,4-Dimethylphenol  ^. 

30.  2-Nitrophenol  (o-nitrophenol)  

31.  4-Nitrophenol  (p-nitrophenol)  

32.  Acenaphthene 

33.  Anthracene 

34.  3,6-DimethylptienanthrBne 

35.  Fluorene  

36.  Fluoranthene  ^ 

37.  2-lsopropylnaphthalene 

38.  1 -Methytfluorene  

39.  2-Methylnaphthalene 

40.  1 -Methylphenanthrorw 

41.  IMaphthalene 

42.  Phenanthrane 

43.  Pyrene 

44.  Benzyl  tiutyl  phthalate 

45.  Dimethyl  phthalate  

46.  Di-n-butyi  phthalate 

47.  Oi-n-octyl  phthalate  

48.  Bis(2-ethylhexyl)  phthalate 


PART  463— PLASTICS  MOLDING  AND 
FORMING  POINT  SOURCE  CATEGORY 

6.  The  authority  citation  for  part  463 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1311. 1314, 1316, 
1317, 1318, 1342  and  1361. 

7.  Section  463.1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  463.1    Applicabillty. 


(c)  Processes  that  coat  a  plastic 
material  onto  a  substrate  may  fall  vtrithin 
the  Electroplating,  Metal  Finishing,  or 
Metal  Products  and  Machinery 
provisions  of  40  CFR  parts  413,  433,  and 
438,  as  applicable.  These  coating 
processes  are  excluded  from  the  effluent 
limitations  guidelines  and  standards  for 
the  electroplating,  metal  finishing,  and 
metal  products  and  machinery  point 
source  categories  and  are  subject  to  the 
plastics  molding  and  forming  regulation 
in  this  part. 


PART  464— METAL  MOLDING  AND 
CASTING  POINT  SOURCE  CATEGORY 

8.  The  authority  citation  for  part  464 
is  revised  to  read  as  follows: 


Authority:  33  U.S.C.  1311, 1314, 1316, 
1317,1318,  1342  and  1361. 

9.  Section  464.02  is  amended  by 
revising  the  last  sentence  of  paragraphs 
(a),  (b),  (c),  and  (d)  to  read  as  follows: 

{464.02    General  definitions. 

(a)  *  *  *  Processing  operations 
following  the  cooling  of  castings  not 
covered  under  aluminum  forming, 
except  for  grinding  scrubber  operations 
which  are  covered  here,  are  covered 
tuider  the  electroplating,  metal 
finishing,  and  metal  products  and 
machinery  point  source  categories  (40 
CFR  parts  413,  433,  and  438),  as 
applicable. 

(b)  *  *  *  Except  for  grinding  scrubber 
operations  which  are  covered  here, 
processing  operations  following  the 
cooling  of  castings  are  covered  luider 
the  electroplating,  metal  finishing,  and 
metal  products  and  machinery  point 
soiune  categories  (40  CFR  parts  413, 
433,  and  438),  as  applicable. 

(c)  *  *  *  Except  for  grinding  scrubber 
operations  which  are  covered  here, 
processing  operations  following  the 
cooling  of  castings  are  covered  under 
the  electroplating,  metal  finishing,  and 
metal  products  and  machinery  point 
source  categories  (40  CFR  parts  413, 
433,  and  438),  as  applicable. 


(d)  *  *  *  Processing  operations 
following  the  cooling  of  castings  not 
covered  imder  nonferrous  metals 
forming  are  covered  xmder  the 
electroplating,  metal  finishing,  and 
metal  products  and  machinery  point 
source  categories  (40  CFR  parts  413, 
433,  and  438),  as  applicable. 


PART  467— ALUMINUM  FORMING 
POINT  SOURCE  CATEGORY 

10.  The  authority  citation  for  Part  467 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1311.  1314.  1316. 
1317,  1318,  1342  and  1361. 

11.  Section  467.01  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (a)  to  read  as  follows: 

§467.01    Applicabillty. 

(a)  *   *   *  For  the  piuposes  of  this 
part,  surface  treatment  of  aliuninum  is 
considered  to  be  an  integral  part  of 
aluminimi  forming  whenever  it  is 
performed  at  the  same  plant  site  at 
which  aliuninum  is  formed  and  such 
operations  are  not  considered  for 
regulation  under  the  Electroplating, 
Metal  Finishing,  or  Metal  F*rt>ducts  and 
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Machinery  provisions  of  40  CFR  parts 
413,  433,  and  438,  as  applicable.  *  *   ' 


PART  471— NONFERROUS  METAL 
FORMING  AND  METAL  POWDERS 
POINT  SOURCE  CATEGORY 

12.  The  authority  citation  for  Part  471 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1311, 1314, 1316, 
1317, 1318, 1342  and  1361. 


13.  Section  471.01  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§471.01    Applicability. 

***** 

(c)  Siuface  treatment  includes  any 
chemical  or  electrochemical  treatment 
appUed  to  the  surface  of  the  metal.  For 
the  purposes  of  this  regulation,  surface 
treatment  of  metals  is  considered  to  be 
an  integral  part  of  the  forming  of  metals 
whenever  it  is  performed  at  the  same 


plant  site  at  which  the  metals  are 
formed.  Such  siuface  treatment 
operations  are  not  regulated  under 
Electroplating,  Metal  Finishing,  or  Metal 
Products  and  Machinery  Point  Source 
Category  regulations,  40  CFR  parts  413, 
433,  and  438,  respectively. 
***** 

[FR  Doc.  01-33  Filed  1-2-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No:  84.101] 

Nattv*  American  Vocational  and 
Technical  Education  Program 
(NAVTEP);  Notica  Inviting  Applicationa 
for  New  Awarda  for  Flacai  Year  (FY) 
2000 

Notice  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

summary:  The  Secretary  invites 
applications  for  new  awards  for  FY  2000 
under  the  Native  American  Program 
authority  of  section  1 16  of  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  of  1998  (Act)  and 
annoimces  deadline  dates  for  the 
transmittal  of  applications  for  funding 
under  that  program  authority. 

Purpose  of  Program:  The  Native 
American  Vocational  and  Technical 
Education  Program  (NAVTEP),  formerly 
known  as  the  Indian  Vocational 
Education  Program  (IVEP),  provides 
grants  to  improve  vocation^  and 
technical  education  programs  that  are 
consistent  with  the  purposes  of  the  Act 
and  that  benefit  American  Indians  and 
Alaska  Natives. 

Eligible  Applicants:  (a)  The  following 
entities  are  eligible  for  an  award  under 
the  NAVTEP: 

(1)  A  Federally  recognized  Indian 
tribe. 

(2)  A  tribal  organization. 

(3)  An  Alaska  Native  entity. 

(4)  A  Bureau-funded  school,  except 
for  a  bureau  funded  school  proposing  to 
use  its  award  to  support  secondary 
school  vocational  and  technical 
education  programs. 

(b)  Any  tribe,  tribal  organization, 
Alaska  Native  entity,  or  eligible  Bureau- 
funded  school  may  apply  individually 
or  as  part  of  a  consortium  with  one  or 
more  eligible  tribes,  tribal  organizations, 
Alaska  Native  entities,  or  eligible 
Biu^au-funded  schools.  (Eligible 
applicants  seeking  to  apply  for  funds  as 
a  consortium  should  read  and  follow  the 
regulations  in  34  CFR  75.127-75.129, 
which  apply  to  group  applications.) 

Note:  An  applicant  must  include 
documentation  in  its  application  showing 
that  it  and,  if  appropriate,  consortium 
members  are  eligible  according  to  the 
requirements  in  paragraphs  (a)  and  (b)  of  the 
"EUGIBLE  APPUCANTS"  section  of  this 
notice. 


Submission  of  Applications:  Each 
tribe  to  be  servcNJ  must  approve  an 
application  for  a  project  to  serve  more 
than  one  Indian  tribe.  (25  U.S.C. 
450b(l)) 

Deadline  for  Transmittal  of 
Applications:  March  2,  2001. 

Available  Funds:  $13,063,668  for  the 
first  12  months  of  the  36-month  project 
period.  Funding  for  the  second  and 
third  12-month  periods  of  the  36-month 
project  period  is  subjfect  to  the 
availability  of  funds  and  to  a  grantee 
meeting  the  requirements  of  34  CFR 
75.253  (Continuation  of  multi-year 
project  after  the  first  budget  period.). 

Estimated  Range  of  Awards:  $300,000' 
to  $500,000  for  the  first  12  months. 

Estimated  Average  Size  of  Awards: 
$375,000. 

Estimated  Number  of  Awards:  35. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Statute  and  Regulations: 
(a)  The  relevant  provisions  of  the  Carl 
D.  Perkins  Vocational  and  Technical 
Education  Act  of  1998,  20  U.S.C.  2301 
etseq.,  in  particiilar,  section  116(a)-(g). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwride 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug  and  Alcohol 
Abuse  Prevention). 

(9)  34  CFR  part  97  (Protection  of 
Human  Subjects). 

(10)  34  CFR  part  98  (Student  Rights  hi 
Research,  Experimental  Programs  and 
Testing). 

(11)  34  CFR  part  99  (Family 
Educational  Rights  and  Privacy). 
SUPPLEMENTARY  INFORMATION: 

General 

This  notice  implements  section  116  of 
the  Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998  (Act) 


(Pub.  L.  105-332),  enacted  October  31, 
1998.  In  section  116(e)  of  the  Act, 
Congress  expresses  its  intent  to  fund 
programs  that  improve  vocational  and 
technical  education.  Section  116,  which 
continues  support  for  the  Secretary  to 
provide  grants,  cooperative  agreements, 
and  contracts  for  Native  Americans  to 
operate  vocational  and  technical 
education  projects,  also  gives  the 
Secretary  a  strong  mandate  to  expend 
Federal  funds  under  the  Native 
American  Vocational  and  Technical 
Education  Program  on  projects  that 
improve  vocational  and  technical 
education. 

Under  the  fVEP,  the  predecessor  to 
the  NAVTEP,  the  Congress  authorized 
the  Secretary  to  provide  financial 
assistance  to  Indian  tribes  and  certain 
schools  funded  by  the  Department  of  the 
Interior  to  plan,  conduct,  and 
administer  projects,  or  portions  of 
projects,  that  are  authorized  by  and 
consistent  with  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  of  1990  (20  U.S.C.  2301 
et  seq.).  Based  on  requests  bova  tribal 
entities,  the  Secretary  generally  funded 
three  types  of  projects.  First,  many  tribal 
entities  used  funds  to  provide  tribal 
members  with  their  initial  opportunity 
to  receive  vocational  and  teclmical 
education  in  a  tribal  setting.  Second, 
tribal  entities  used  grants  to  improve  or 
expand  existing  vocational  programs  or 
develop  new  ones.  Third,  some  tribal 
entities  received  grants  each  year  to 
provide  continuous  funding  for  the 
same  vocational  education  programs, 
services,  or  activities. 

Section  116  of  the  Act  changes  many 
requirements  imder  which  the  Secretary 
must  administer  the  vocational  and 
technical  education  program  for 
Indians.  Past  grant  recipients  under  the 
rVEP  will  find  that  statutory  changes 
will  have  a  noticeable  impact  on  how 
tribal  entities  plan  for  and  operate 
projects. 

The  following  summary  is  intended  to 
help  the  reader  to  become  familiar  with 
the  significant  changes  in  section  116  of 
the  Act  and  the  way  in  which  these 
changes  are  reflected  in  the 
administration  of  the  NAVTEP  as 
compared  with  the  IVEP. . 

Changes  to  the  Program 

(a)  Eligibility.  (1)  Applications  irom  a 
tribal  organization  may  be  submitted 
directiy  to  the  Secretary.  Under  the 
IVEP,  hidian  tribes  were  required  to 
submit  the  applications  of  tribal 
organizations. 

(2)  Alaska  Native  entities  are  eligible 
to  apply  for  and  receive  an  award  under 
the  NAVTEP  whereas,  under  the  IVEP, 
they  were  not. 
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(3)(i)  Bureau-funded  schools 
proposing  to  use  their  awards  to  fund 
secondary  vocational  and  technical 
education  programs  are  no  longer 
eligible  for  direct  funding  from  the 
Secretary  under  the  NAVTEP. 

(ii)  Although  Bureau-funded  schools 
proposing  to  fund  secondary  programs 
are  not  eligible  to  receive  an  award 
directiy  from  the  Secretary,  an  Indian 
tribe,  tribal  organization,  Alaska  Native 
entity,  or  eligible  Bureau  funded  school 
may  use  its  award  to  assist  a  secondary 
school  operated  or  supported  by  the 
Bureau  of  Indian  Affairs  to  carry  out 
vocational  and  technical  education 
programs. 

(4)  A  Bureau-funded  school  that  is  not 
proposing  a  secondary  program  is 
eligible  for  assistance  under  the 
NAVTEP.  Under  the  IVEP,  Bureau- 
funded  schools  proposing 
postsecondary  programs  were  not 
eligible  for  funding.  This  change  will 
enable  the  Bureau-funded  schools  for 
which  assistance  is  provided  under  the 
Tribally  Controlled  Schools  Act  to 
receive  an  award  under  the  NAVTEP. 
(20  U.S.C.  2326(b)(l),(3),  and  (6)) 

(b)  Appeals  process.  (1)  Any  applicant 
may  request  a  hearing  to  review  the 
Secretary's  decision  not  to  make  an 
award  imder  the  NAVTEP,  whereas 
imder  the  IVEP  only  tribal  organizations 
could  request  a  hearing. 

(2)  The  Secretary  will  implement  the 
appeals  process  in  accordance  with  the 
procedures  in  34  CFR  401.23,  except 
that  the  Secretary  will  accept  a  request 
for  a  hearing  from  any  applicant  denied 
funding  imder  the  NAVTEP.  Any 
applicant  denied  funding  under  the 
competition  outlined  in  this  notice  has 
30  calendar  days  to  iHake  a  written 
request  to  the  Secretary  for  a  hearing  to 
review  the  Secretary's  decision. 

(c)  Authorized  projects,  services, 
activities.  (1)  Improvement.  Section 
116(e)  of  the  Act  requires  the  Secretary 
to  ensure  that  activities  funded  under 
the  NAVTEP  "will  improve  vocational 
and  technical  education  programs..." 
(20  U.S.C.  2326(e)).  Through  this  new 
provision  Congress  has  expressed  its 
intent  that  the  Department  generally  not 
continue  support  of  ongoing  Indian 
vocational  and  technical  education 
programs.  Further,  the  requirement  in 
section  116(e)  of  the  Act,  that  projects 
funded  imder  NAVTEP  serve  to  improve 
(rather  than  merely  sustain)  vocational 
and  technical  education  programs, 
aligns  the  NAVTEP  with  other  programs 
authorized  under  the  Act  that  require 
recipients  of  funds  under  the  Act  to 
develop  challenging  academic  standards 
and  improve  vocational  and  technical 
education. 


In  light  of  section  116(e)  of  the  Act, 
the  Department  generally  does  not 
intend  to  provide  continuous  funding 
for  the  same  vocational  education 
programs,  services,  or  activities.  The 
Department  will,  however,  continue  to 
support  projects  that  develop  new 
programs,  services,  or  activities  or 
improve  or  expand  existing  programs, 
services,  or  activities.  In  other  words, 
the  Department  will  support 
"expansion"  or  "improvements"  that 
include,  but  are  not  limited  to,  the 
expansion  of  effective  programs  or 
practices;  upgrading  of  activities, 
equipment,  or  materials;  increasing  staff 
capacity;  adoption  of  new  technology; 
modification  of  curriculum;  or 
implementation  of  new  policies  to 
improve  program  effectiveness  and 
outcomes. 

The  Secretary  believes  that  some 
programs,  services,  and  activities,  by 
their  very  nature,  improve  vocational 
and  technical  education  and  thus  meet 
the  requirement  of  section  116(e)  of  the 
Act.  The  notice  provides,  for  the 
convenience  of  potential  applicants, 
examples  of  these  types  of  programs, 
services,  and  activities.  It  may  become 
necessary  for  the  Secretary  to  modify 
the  examples  as  the  body  of  knowledge 
improves  and  today's  leading-edge 
techniques  and  methodologies  become 
commonplace. 

(2)  Start  of  services  to  students.  Under 
the  FVEP,  some  applicants  delayed  the 
start  of  projects  for  as  much  as  six 
months.  Those  applicants  delayed 
services  in  order  to  recruit  students  and 
staff.  In  light  of  section  116(e)  of  the 
Act,  applicants  under  the  NAVTEP 
should  plan  to  start  their  vocational  and 
teclmical  education  programs  as  soon  as 
possible  after  receiving  notification  of 
an  award.  The  Secretary  strongly 
encourages  applicants  to  start  their 
programs  no  later  than  two  months  after 
receiving  notification.  Under  IVEP, 
many  applicants  were  able  to  start 
projects  soon  after  receiving  funding 
because  of  pre-award  planning.  For 
example,  while  developing  their 
applications,  these  applicants  reached 
tentative  agreements  with  prospective 
staff  to  work  on  the  project  in  the  event 
funding  was  received.  'The  applicants 
also  advertised  the  possibili^  of 
vocational  and  teclmical  education 
services  becoming  available  and, 
therefore,  were  able  to  quickly  attract 
students. 

(3)  Support  services.  In  section  3(25), 
the  Act  now  uses  the  term  "support 
services"  to  refer  to  services  that  are 
related  to  curriculum  modification, 
equipment  modification,  classroom 
modification,  supportive  personnel,  and 
instructional  aids.  The  Carl  D.  Perkins 


Vocational  and  Applied  Technology 
Education  Act  of  1990  used  the  term 
"supplementary  services"  to  refer  to 
those  services.  This  change  in 
terminology  may  create  confusion  for 
former  grantees  under  the  IVEP  who,  as 
a  matter  of  practice,  generally  used  the 
term  "support  services"  to  refer  to 
dependent  care,  transportation,  books, 
and  supplies.  In  order  to  avoid 
confusion,  under  the  NAVTEP  the 
Secretary  will  use  the  term  "direct 
assistance  to  students"  to  refer  to 
tuition,  dependent  care,  transportation, 
books,  and  supplies. 

While  the  Act  does  not  expliciUy 
authorize  the  use  of  funds  for  direct 
assistance  to  students,  the  legislative 
history  of  the  Act  indicates  that 
Congress  intended  to  give  eligible 
entities  the  flexibility  to  continue  these 
services  to  the  extent  they  were 
previously  provided.  In  view  of  the 
legislative  history  and  amendments  to 
the  Act,  the  Secretary  believes  the 
Congress  intended  to  give  eligible 
entities  the  flexibility  to  provide  direct 
assistance  to  special  populations  under 
certain,  limited  circumstances. 

The  Secretary  realizes  the  importance 
of  this  direct  assistance  to  students  and 
strongly  encourages  potential  applicants 
to  strengthen  and  multiply  their  efforts 
to  coordinate  with  Federal,  State,  and 
local  entities  for  the  provision  of  these 
services. 

(d)  Integration  of  services.  Funds 
under  the  NAVTEP  may  be  integrated 
v^rith  assistance  received  from  related 
programs  in  accordance  with  the 
provisions  of  Pub.  L.  102-477,  the 
Indian  Employment,  Training  and 
Related  Services  Demonstration  Act  of 
1992.  Integration  of  services  was  not 
authorized  under  the  FVEP. 

(e)  Supplanting.  In  accordance  with 
section  311(a)  of  the  Act,  funds  under 
this  program  may  not  be  used  to 
supplant  non-Federal  funds  used  to 
carry  out  vocational  and  technical 
education  activities  and  tech-prep 
activities.  Further,  the  prohibition 
against  supplanting  also  means  that 
grantees  are  required  to  use  their 
negotiated  restricted  indirect  cost  rate 
under  this  program.  (34  CFR  75.563).  A 
supplanting  provision  did  not  apply  to 
grantees  under  the  FVEP. 

Each  year  a  few  applicants  propose  to 
supplant  tribal  and  other  non-Federal 
funds  with  Federal  funds  in  order  to  pay 
the  costs  of  students'  tuition,  dependent 
care,  transportation,  books,  supplies, 
and  other  costs  associated  with 
participation  in  a  vocational  and 
technical  education  program.  With  the 
new  statutory  prohibition  against 
supplanting,  the  Secretary  cautions 
applicants  not  to  plan  to  use  funds 
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under  the  NAVTEP  to  replace  otherwise 
available  non-Federal  funding  for 
"direct  assistance  to  students"  and 
family  assistance  programs. 

Further,  the  Secretary  is  concerned 
that  funds  under  the  NAVTEP  may  be 
used  to  replace  Federal  student 
financial  aid.  The  Secretary  wishes  to 
highlight  that  the  statute  does  not 
authorize  the  Secretary  to  fund  projects 
that  serve  primarily  as  entities  through 
which  students  may  apply  for  and 
receive  tuition  and  other  financial 
assistance. 

(f)  Limitation  on  services.  Section  315 
of  the  Act  prohibits  the  use  of  funds 
received  under  the  Act  to  provide 
vocational  and  technical  education 
programs  to  students  prior  to  the 
seventh  grade. 

(g)  Evaluation.  In  order  to  ensure  the 
higb  quality  of  NAVTEP  projects  and 
the  achievement  of  the  purposes  of 
section  116  of  the  Act,  this  notice 
includes  a  requirement  for  projects  to 
evaluate  their  quality  and  effectiveness. 
Along  with  being  consistent  with  the 
Act's  requirement  that  recipients 
measure  levels  of  performance,  the 
notice  is  harmonious  with  the 
Department's  promotion  of 
accountability  and  performance 
measures  under  the  Government 
Performance  and  Results  Act  (GPRA). 

Definitions 

Act  of  April  16, 1984  means  the 
Federal  law  commonly  known  as  the 
"Johnson-O'Malley  Act"  that  authorizes 
the  Secretary  of  the  Interior  to  make 
contracts  for  the  education  of  Indians 
and  other  purposes  (25  U.S.C.  455—457). 

Acute  economic  need  means  an 
income  that  is  at  or  below  the  national 
poverty  level  according  to  the  latest 
available  data  firom  the  Department  of 
Conunerce  or  the  Department  of  Health 
and  Human  Services  Poverty 
Guidelines. 

Alaska  Native  or  Native  means — 

(a)  A  citizen  of  the  United  States  who 
is  a  person  of  one-fourth  degree  or  more 
Alaska  Indian  (including  Tsimshian 
Indians  not  enrolled  in  the  Metlakta 
Indian  Community)  Eskimo,  or  Aleut 
blood,  or  a  combination  thereof. 

(b)  The  term  includes — 

(1)  Any  Native,  as  so  defined,  either 
or  both  of  whose  adoptive  parents  are 
not  Natives;  and 

(2)  In  the  absence  of  proof  of  a 
minimum  blood  quantum,  any  citizen  of 
the  United  States  who  is  regarded  as  an 
Alaska  Native  by  the  Native  village  or 
Native  group  of  which  he  or  she  claims 
to  be  a  member  and  whose  father  or 
mother  is  (or,  if  deceased,  was)  regarded 
as  Native  by  any  village  or  group.  Any 
decision  of  the  Secretary  of  Interior 


regarding  eligibility  for  enrollment  shall 
be  final.  (20  U.S.C.  2326(a)(1);  43  U.S.C. 
1602(b)). 

Alaska  Native  entity  means  an  entity 
such  as  an  Alaska  Native  village,  group, 
or  regional  or  village  corporation.  (20 
U.S.C.  2326;  43  U.S.C.  1602(c),  (d).  (g), 
and  (j)). 

Alaska  Native  group  means  any  tribe, 
band,  clan,  village,  community,  or 
village  association  of  Natives  in  Alaska 
composed  of  less  than  twenty-five 
Natives,  who  comprise  a  majority  of  the 
residents  of  the  locality.  (43  U.S.C. 
1602(d)). 

Alaska  Native  village  means  any  tribe, 
band,  clan,  group,  village,  community, 
or  association  in  Alaska — 

(a)  Listed  in  sections  1610  and  1615 
of  the  Alaska  Native  Claims  SetUement 
Act;  or 

(b)  That  meets  the  requirements  of 
chapter  33  of  the  Alaska  Native  Claims 
Settlement  Act;  and 

(c)  That  the  Secretary  of  Interior 
determines  was,  on  the  1970  census 
enumeration  date  (as  shown  by  the 
census  or  other  evidence  satisfactory  to 
the  Secretary  of  Interior,  who  shall  make 
findings  of  fact  in  each  instance), 
composed  of  twenty-five  or  more 
Natives.  (43  U.S.C.  1602(c)). 

Alaska  regional  corporation  means  an 
Alaska  Native  regional  corporation 
established  imder  the  laws  of  the  State 
of  Alaska  in  accordance  with  the 
provisions  of  chapter  33  of  the  Alaska 
Native  Claims  Settiement  Act.  (43 
U.S.C.  1602(b)). 

Alaska  village  corporation  means  an 
Alaska  Native  Village  Corporation 
organized  imder  the  laws  of  the  State  of 
Alaska  as  a  business  for  profit  or 
nonprofit  corporation  to  hold,  invest, 
manage  and/or  distribute  lands, 
property,  funds,  and  other  rights  and 
assets  for  and  on  behalf  of  a  Native 
village  in  accordance  with  the  terms  of 
chapter  33  of  the  Alaska  Native  Claims 
Settlement  Act.  (43  U.S.C.  1602(j)). 

Bureau  means  the  Bureau  of  Indian 
Affairs  of  the  U.S.  Department  of  the 
Interior.  (25  U.S.C.  2026(2)). 

Bureau-funded  school  means — 

(a)  A  Bineau  operated  elementary  or 
secondary  day  or  boarding  school  or 
Biueau-operated  dormitory  for  students 
attending  a  school  other  than  a  Bureau 
school.  (25  U.S.C.  2026(4)); 

(b)  An  elementary  or  secondary 
school  or  dormitory  which  receives 
financial  assistance  for  its  operation 
under  a  contract,  grant,  or  agreement 
with  the  Bureau  under  section  102, 
103(a),  or  208  of  the  hidian  Self- 
Determination  Act  (25  U.S.C.  450f, 
450h(a),  or  458d)  or  under  the  Tribally 
Controlled  Schools  Act  of  1988  (25 
U.S.C.  2504).  (25  U.S.C.  2026(5));  or 


(c)  A  school  for  which  assistance  is 
provided  imder  the  Tribally  Controlled 
Schools  Act  of  1988  (25  U.S.C.  2501  et 
seq.).  (25  U.S.C.  2026(3)). 

Coherent  sequence  of  courses  means  a 
series  of  courses  in  which  vocational 
and  academic  education  is  integrated, 
and  which  directiy  relates  to,  and  leads 
to,  both  academic  and  occupational 
competencies.  The  term  includes 
competency-based  education  and 
academic  education. 

Direct  assistance  to  students  means 
tmtion,  dependent  care,  transportation, 
books,  and  supplies. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe.  (20  U.S.C. 
2326(a)(3);  25  U.S.C.  450b(d)). 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  region^  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settiement  Act  (43  U.S.C.  1601  et  seq.) 
that  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians.  (20  U.S.C. 
2326(a)(3);  25  U.S.C.  450b(e)). 

Institution  of  higher  education 
means — 

(a)  An  educational  institution  in  any 
State  that— 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Provides  an  educational  program 
for  which  the  institution  awards  a 
bachelor's  degree  or  provides  not  less 
than  a  2-year  program  that  is  acceptable 
for  full  credit  toward  such  a  degree; 

(3)  Is  a  public  or  other  nonprofit 
institution;  and 

(4)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted 
preaccreditation  status  by  such  an 
agency  or  association  that  has  been 
recognized  by  the  Secretary  of  the 
Interior  for  the  granting  of 
preaccreditation  status,  and  the 
Secretary  of  Interior  has  determined  that 
there  is  satisfactory  assurance  that  the 
institution  will  meet  the  accreditation 
standards  of  such  an  agency  or 
association  within  a  reasonable  time. 

(b)  The  term  also  includes — 

(1)  Any  school  that  provides  not  less 
than  a  1-year  program  of  training  to 
prepare  students  for  gainful 
employment  in  a  recognized  occupation 
and  that  meets  the  provisions  of 
paragraphs  (a)(1),  (3),  and  (4)  of  this 
definition. 
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(2)  A  public  or  nonprofit  private 
educational  institution  in  any  State  that, 
in  lieu  of  the  requirement  in  paragraph 
(a)(1)  of  this  definition,  admits  as 
regular  students  persons  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located. 

(Authority:  20  U.S.C.  1001  and  2302(28)) 
Special  populations  means — 

(a)  Individueds  with  disabilities; 

(b)  Individuals  fi'om  economically 
disadvantaged  families,  including  foster 
children; 

(c)  Individuals  preparing  for 
nontraditional  training  and 
employment; 

(d)  Single  parents,  including  single 
pregnant  women; 

(e)  Displaced  homemakers;  and 

(f)  Individuals  with  other  barriers  to 
educational  achievement,  including 
individuals  with  limited  English 
proficiency.(20  U.S.C.  2302(23)). 

Stipend  means  a  subsistence 
allowance  for  a  student  that  is  necessary 
for  the  student  to  participate  in  a  project 
funded  under  this  program. 

Tribal  organization  means  the 
recognized  governing  body  of  any 
Indian  tribe;  any  legally  established 
organization  of  Indians  that  is 
controlled,  sanctioned,  or  chartered  by 
that  governing  body  or  that  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  the  organization  and  that 
includes  the  maximmn  participation  of 
Indians  in  all  phases  of  its  activities, 
provided  that  in  any  case  where  a 
contract  is  let  or  grant  made  to  an 
organization  to  perform  services 
benefiting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
shall  be  a  prerequisite  to  the  letting  or 
making  of  such  contract  or  grant.  (20 
U.S.C.  2326(a)(3);  25  U.S.C.  450b(l)). 

Tribally  Controlled  College  or 
University  means  an  institution  of 
higher  education  which  is  formally 
controlled,  or  has  been  formally 
sanctioned,  or  chartered,  by  the 
governing  body  of  an  Indian  tribe  or 
tribes,  except  that  no  more  than  one 
such  institution  shall  be  recognized 
with  respect  to  any  such  tribe. 

(Authority:  20  U.S.C.  2302(27)  and  25 
U.S.C.  1801(a)(4)) 

Vocational  and  technical  education 
means  organized  educational  activities 
that— 

(a)  Offer  a  sequence  of  courses  that 
provides  an  incUvidual  with  the 
academic  and  technical  knowledge  and 
skills  the  individual  needs  to  prepare 
for  further  education  and  careers  (other 
than  careers  requiring  a  baccalaureate, 
master's,  or  doctoral  degree)  in  current 
or  emerging  employment  sectors;  and 


(b)  Include  competency-based  appUed 
learning  that  contributes  to  an 
individual's  academic  knowledge, 
higher-order  reasoning  and  problem- 
solving  skills,  work  attitudes,  general 
employability  skills,  technical  skills, 
and  occupational-specific  skills  of  an 
individual.  (20  U.S.C.  2302(29)). 

Eligible  Programs,  Services,  and 
Activities 

(a)  Authorized  programs.  Under  this 
competition — 

(1)  The  Secretary  awards  grants  to 
carry  out  projects  that  improve 
vocational  and  technical  education 
programs  that  are  consistent  with  the 
purposes  of  the  Act. 

(2)  In  order  to  ensure  that  grants 
awarded  will  serve  to  improve 
vocational  and  technical  education 
programs,  the  Secretary  funds  a 
vocational  and  technical  education 
program,  service,  or  activity  that — 

(i)  Is  new — was  not  provided  by  the 
applicant  during  the  instructional  term 
that  preceded  the  request  for  funding 
under  the  NAVTEP; 

(ii)  Will  improve  or  expand  an 
existing  vocational  and  technical 
education  program;  or 

(iii)  InherenUy  improves  vocational 
and  technical  education. 

(3)  A  program,  service,  or  activity 
inherentiy  improves  vocational  and 
technical  education  if  it  proposes  to — 

(i)  Strengthen  the  academic, 
vocational,  and  technical  skills  of 
students  participating  in  vocational  and 
technical  education  programs — 

(A)  By  strengthening  the  rigor  of  the 
academic  and  vocational  and  technical 
components  of  programs;  and 

(B  J  Through  me  integration  of 
academics  with  vocational  and 
technical  education  programs  through  a 
coherent  sequence  of  courses  to  ensure 
learning  in  the  core  academic  and 
vocational  and  technical  subjects; 

(ii)  Expand  the  scope,  depth,  and 
relevance  of  curriculum,  especially 
content  that  provides  students  with  a 
comprehensive  understanding  of  all 
aspects  of  an  industry  and  a  variety  of 
hands-on,  job-specific  experiences; 

(iii)  Offer- 

(A)  Work-related  experience, 
internships,  cooperative  education, 
school-based  enterprises, 
entrepreneurship,  community  service 
learning,  and  job  shadowing  that  are 
related  to  vocational  and  technical 
education  programs; 

(B)  Coacning/mentoring  and  support 
services,  extra  help  for  students  after 
school,  on  the  weekends,  and/or  during 
the  summers  so  they  can  meet  higher 
standards; 

(C)  Career  guidance  and  academic 
counseling  for  students  participating  in 


vocational  and  technical  education 
programs  imder  the  NAVTEP; 

(D)  Placement  services  for  students 
who  have  successfully  completed 
vocational  and  technical  education 
prcwams  under  the  NAVTEP; 

(E)  Professional  development 
programs  for  teachers,  counselors,  and 
administrators;  or 

(F)  Strong  partnerships  among 
grantees  and  local  educational  agencies, 
postsecondary  institutions,  community 
leaders,  adult  education  providers,  and, 
as  appropriate,  other  entities,  such  as 
employers,  labor  organizations,  parents, 
and  local  partnerships,  to  enable 
students  to  achieve  State  academic 
standards  and  vocational  and  technical 
skills; 

(iv)  Use  student  assessment  and 
evaluation  data  to  continually  improve 
instruction  and  staff  development  with 
the  goal  of  increasing  student 
achievement;  or 

(v)  Perform  research,  development, 
demonstration,  dissemination, 
evaluation  and  assessment,  capacity 
building,  and  technical  assistance. 

(b)  Assistance  to  Bureau-funded 
secondary  schools.  An  Indian  tribe,  a 
tribal  organization,  an  Alaska  Native 
entity,  or  eligible  Bureau-funded  school 
that  receives  an  award  under  this 
program  may  use  all  or  a  portion  of  the 
funds  to  provide  assistance  to  a 
secondary  school  operated  or  supported 
by  the  Bureau  of  Indian  Affairs  to  enable 
that  school  to  carry  out  vocational  and 
technical  education  programs. 

(c)  Student  stipends,  fl)  A  portion  of 
an  award  under  this  program  may  be 
used  to  provide  stipends  to  a  student  to 
help  meet  the  costs  of  participation  in 

a  NAVTEP  project. 

(2)  The  student  must — 

(i)  Be  enrolled  in  a  vocational  and 
technical  education  project  funded 
under  this  program; 

(ii)  Be  in  regular  attendance  in  a 
NAVTEP  project  and  meet  the  training 
institution's  attendance  requirement; 
and 

(iii)  Maintain  satisfactory  progress  in 
his  or  her  course  of  study  according  to 
the  training  institution's  published 
standards  for  satisfactory  progress. 

(iv)  Have  an  acute  economic  need 
that— 

(A)  Prevents  participation  in  a  project 
funded  under  this  program;  and 

(B)  Cannot  be  met  through  a  work- 
study  program. 

(3)  The  amount  of  a  stipend  may  be 
the  greater  of  either  the  minimum 
hourly  wage  prescribed  by  State  or  local 
law,  or  the  minimum  hourly  wage 
established  under  the  Fair  Labor 
Standards  Act. 

(4)  A  grantee  may  only  award  a 
stipend  if  the  stipend  combined  with 


564 


Federal  Register /Vol.  66,  No.  2  /  Wednesday,  January  3.  2001 /Notices 


other  resources  the  student  receives 
does  not  exceed  the  student's  financial 
need.  A  student's  financial  need  is  the 
difference  between  the  student's  cost  of 
attendance  and  the  financial  aid  or  other 
resources  available  to  defray  the 
student's  cost  of  attending  a  NAVTEP 
project. 

(5)  To  calculate  the  amount  of  a 
student's  stipend,  a  grantee  would 
multiply  the  number  of  hours  a  student 
actually  attends  vocational  and 
technical  education  instruction  by  the 
amount  of  the  Tninimnm  hourly  wage 
that  is  prescribed  by  State  or  local  law, 
or  by  the  minimum  hourly  wage  that  is 
established  imder  the  Fair  Labor 
Standards  Act. 

Example:  If  a  grantee  uses  the  Fair  Labor 
Standards  Act  minimum  hourly  wage  of 
S6.15  and  a  student  attends  classes  for  20 
hours  a  week,  the  student's  stipend  would  be 
$123  for  the  week  during  which  the  student 
attends  classes  ($6.15  x  20  =  123). 

(d)  Direct  assistance  to  students.  (1)  A 
grantee  may  provide  direct  assistance  to 
a  student  if  the  following  conditions  are 
met: 

(A)  The  recipient  of  the  direct 
assistance  must  be  an  individual  who  is 
a  member  of  a  special  population  and 
who  is  participating  in  a  NAVTEP 
project. 

(B)  Direct  assistance  may  only  be 
provided  to  an  individual  to  the  extent 
that  it  is  needed  to  address  barriers  to 
the  individual's  successful  participation 
in  a  NAVTEP  project. 

(C)  Direct  assistance  to  individuals 
must  be  part  of  a  broader,  more 
generally  focused  effort  to  address  the 
needs  of  individuals  who  are  members 
of  special  populations.  Direct  assistance 
to  individuals  who  are  members  of 
special  populations  is  not,  by  itself,  a 
"program  for  special  popiUations". 

(D)  Funds  must  be  used  to 
supplement,  and  not  supplant, 
assistance  that  is  otherwise  available 
bom  non-Federal  sources.  For  example, 
generally,  a  postsecondary  educational 
institution  could  not  use  NAVTEP  funds 
to  provide  child  care  for  single  parents 
if  non-Federal  funds  previously  were 
made  available  for  this  purpose,  or  if 
non-Federal  funds  are  used  to  provide 
child  care  services  for  single  parents 
participating  in  non-vocational 
programs  and  these  services  otherwise 
woidd  have  been  available  to  vocational 
students  in  the  absence  of  NAVTEP 
funds. 

(2)  In  determining  how  much  of  the 
grant  funds  may  be  used  for  direct 
assistance  to  a  student,  a  grantee  must 
consider  whether: 

(A)  The  specific  services  to  be 
provided  are  a  reasonable  and  necessary 


cost  of  providing  programs  for  special 
populations. 

(B)  The  amount  of  the  grant  that 
would  be  used  for  these  services  (both 
on  an  item-by-item  basis  and  in  the 
aggregate  compared  to  the  amount  of  the 
entire  grant)  would  be  consistent  with 
the  predecessor  authority  to  fund 
support  services  imder  the  IVEP. 

Integration  of  Services 

(a)  A  tribe,  tribal  organization,  or 
Alaska  Native  entity  receiving  financial 
assistance  under  this  program  may 
integrate  those  funds  with  assistance 
received  from  related  programs  in 
accordance  with  the  provisions  of  Pub. 
L.  102-477,  the  Indian  Employment, 
Training  and  Related  Services 
Demonstration  Act  of  1992  (25  U.S.C. 
3401  et  seq.). 

(b)  A  tribe,  tribal  organization,  or 
Alaska  Native  entity  wishing  to 
integrate  funds  must  have  a  plan  that 
meets  the  requirements  of  the  Indian 
Employment,  Training  and  Related 
Services  Demonstration  Act  of  1992  (25 
U.S.C.  3401  et  seq.)  and  is  acceptable  to 
the  Secretary  of  the  Interior  and  the 
Secretary  of  Education. 

For  further  information  on  the 
integration  of  grant  fimds  under  this  and 
related  programs  contact  Lynn  Forda, 
Chief,  Division  of  Job  Placement  and 
Training,  Office  of  Economic 
Development,  Bureau  of  Indian  Affairs, 
U.S.  Department  of  the  Interior,  1849  C 
Street  NW.,  Mailstop  4640-MIB, 
Washington,  DC  20240.  Telephone: 
(202)  219-5270.  Internet  address: 
Lynn_Forcia9ios.doi.gov.  Fax:  (202) 
20»-3664. 

Special  Considerations 

In  addition  to  the  points  to  be 
awarded  to  applicants  based  on  the 
selection  criteria,  under  section  116(e) 
of  the  Act  the  Secretary  awards — 

(a)  Up  to  10  points  to  applications 
that  propose  exemplary  approaches  that 
involve,  coordinate  with,  or  encourage 
tribal  economic  development  plans;  and 

(b)  Five  points  to  applications  from 
tribally  controlled  colleges  or 
universities  that — 

(1)  Are  accredited  or  are  candidates 
for  accreditation  by  a  nationally 
recognized  accreditation  organization  as 
an  institution  of  postsecondary 
vocational  and  technical  education;  or 

(2)  Operate  vocational  and  technical 
education  programs  that  are  accredited 
or  are  candidates  for  accreditation  by  a 
nationally  recognized  accreditation 
organization  and  issue  certificates  for 
completion  of  vocational  and  technical 
education  programs.  (20  U.S.C.  2326(e)). 


Selection  Criteria 

The  Secretary  uses  the  following 
program  criteria  to  evaluate  an 
application.  The  maximum  score  for 
each  criterion  is  indicated  in 
parentheses. 

(a)  Need  for  project.  (15  points)  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(ii)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed  project 
(as  evidenced  by  data  such  as  local  labor 
market  demand,  occupational  trends, 
surveys,  recommendations  from 
accrediting  agencies,  or  tribal  economic 
development  plans). 

(iii)  'The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportimities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(b)  Significance.  (10  points)  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  needs,  issues,  or  effective 
educational  strategies  for  providing 
vocational  and  technical  education  to 
American  Indians  and  Alaska  Natives. 

(ii)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement  in  the  applicant's 
educational  program. 

(iii)  The  extent  to  which  the  proposed 
project  is  likely  to  btiild  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  vocational  and 
technical  education  needs  of  the  target 
population. 

(iv)  The  extent  to  which  the  results  of 
the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
vocational  and  technical  education 
practitioners  to  use  the  information  or 
strategies  developed  by  the  proposed 
project. 

(v)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(c)  Quality  of  the  project  design.  (25 
points)  (1)  "The  Secretary  considers  the 
quality  of  the  project  design. 


Federal  Register /Vol.  66,  No.  2 /Wednesday,  January  3,  2001 /Notices 


565 


(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  goals, 
objectives,  and  outcomes  are  clearly 
specified  and  measurable  [e.g.,  student 
vocational  and  technical  education 
activities;  expected  enrollments, 
completions,  and  student  placements  in 
jobs,  military  specialties,  and 
continuing  education/training 
opportunities  in  each  vocational 
training  area;  the  nimoiber  of  teachers, 
coimselors,  and  administrators  to  be 
trained;  identification  of  requirements 
for  each  course  of  study  to  be  provided 
imder  the  project,  including  related 
training  areas;  description  of 
performance  outcomes;  and  description 
of  the  planned  dissemination  activities, 
including  the  nimiber  and  names  of 
products  or  practices  to  be 
disseminated,  target  audience  for 
dissemination  activities,  and  intended 
uses  for  disseminated  products  or 
services). 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfiilly  address,  the  needs 
of  the  target  popiUation  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  design 
for  implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(iv)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(v)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources. 

(vi)  The  extent  to  which  the  proposed 
project  will  establish  Linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  poptdation. 

(vii)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project. 

(viii)  The  quality  of  the  methodology 
to  be  employed  in  the  proposed  project. 

(d)  Quality  of  project  services.  (25 
points)  (1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 


(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  of  those  services. 

(ii)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(iii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

(iv)  The  extent  to  which  the  training 
or  professional  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(v)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  for  the 
staff  of  its  vocational  and  technical 
education  program  are  of  sufficient 
quality,  intensity,  and  duration  to  lead 
to  improvements  in  practice  among  the 
applicant's  staff. 

(vi)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the  skills 
necessary  to  gain  employment. 

(vii)  The  likelihood  that  the  services 
to  be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(viii)  The  likelihood  that  the  services 
to  be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the  skills 
necessary  to  gain  employment  or  build 
capacity  for  independent  living. 

(e)  Quality  of  project  personnel.  (15 
points)  (l)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  color,  national  origin,  gender, 
age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel,  especially  the  extent 
to  which  the  project  will  use  instructors 
who  are  certified  to  teach  in  the  field  in 
which  they  will  provide  instruction. 

(iii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 


(f)  Adequacy  of  resources.  (5  points) 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies  and  other 
resources,  from  the  applicant 
organization(s). 

(ii)  The  relevance  and  demonstrated 
commitment  [e.g.,  articulation 
agreements,  memoranda  of 
understanding,  letters  of  support, 
commitments  to  employ  project 
participants)  of  the  applicant,  members 
of  the  consortiiun,  local  employers,  or 
tribal  entities  to  be  served  by  the 
project,  to  the  implementation  and 
success  of  the  project. 

(iii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(iv)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  services,  and  potential 
significance  of  the  proposed  project. 

(v)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(vi)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  provide  such 
support. 

(gj  Quality  of  the  management  plan. 
(10  points)  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and  the 
milestones  and  performance  standards 
for  accomplishing  project  tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(iii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(iv)  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  from  the  proposed  project. 

(h)  Quality  of  the  project  evaluation. 
(20  points) 
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(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  by  an  independent  evaluator 
of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  proposed  by  the  grantee 
are  thorough,  feasible,  and  appropriate 
to  the  goals,  objectives,  and  outcomes  of 
the  proposed  project. 

(ii)  Tne  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measiu^s  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  the  GPRA  core  factors 
discussed  elsewhere  in  this  notice,  and 
will  produce  quantitative  and 
qualitative  data  to  the  extent  possible. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  timely 
guidance  for  quality  assurance. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(v)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings.  (Approved  by 
the  Office  of  Management  and  Budget 
under  Control  No.  1830-0542) 

Additional  Factors 

After  evaluating  applications 
according  to  the  selection  criteria  in  this 
notice,  the  Secretary  may  select  other 
than  the  most  highly  rated  applications 
for  funding  if  doing  so  would — 

(a)  Permit  the  funding  of  more  cost- 
effective  projects; 

(b)  Prevent  the  duplication  of  an  effort 
already  being  made; 

(c)  Create  a  more  equitable 
distribution  of  funds  under  this 
competition  among  Indian  tribes,  tribal 
organizations,  Alaska  Native  entities,  or 
eligible  Bureau-funded  schools; 

(d)  Prevent  the  funding  of  an 
applicant  who  performed  poorly  under 
a  previous  award  imder  this  program, 
especially  one  who  failed  to  accomplish 
the  project  objectives;  or 

(e)  Permit  the  funding  of  a  variety  of 
approaches  for  carrying  out  the 
activities  under  the  NAVTEP. 

Program  Requirements 

To  ensure  the  high  quality  of 
NAVTEP  projects  and  the  achievement 
of  the  goals  and  purposes  of  section 
116(e)  of  the  Act,  the  Secretary 
estabhshes  the  following  program 
requirements: 

(a)  Evaluation.  (1)  Each  grantee  shall 
budget  for  and  conduct  an  ongoing 
evaluation  of  its  effectiveness.  An 


independent  evaluator  must  conduct  the 
evaluation. 

(2)  The  evaluation  must — 

(i)  Be  appropriate  for  the  project  and 
be  both  formative  and  summative  in 
nature; 

(ii)  Include  performance  measures 
that  are  clearly  related  to  the  intended 
outcomes  of  the  project  and  the  GPRA 
core  factors  for  the  NAVTEP; 

(iii)  Measure  the  effectiveness  of  the 
project,  including  a  comparison 
between  the  intended  and  observed 
results,  and  a  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  given  to  project 
participants; 

(iv)  Measure  the  extent  to  which 
information  about  or  resulting  from  the 
project  was  disseminated  and  the  ease 
by  which  project  activities  and  results 
were  replicated  at  other  sites,  such  as 
through  the  grantee's  development  and 
use  of  guides  or  manuals  that  provide 
step-by-step  directions  for  practitioners 
to  follow  when  initiating  similar  efforts 
and  reproducing  comparable  results; 
and 

(v)  Measure  the  long-term  impact  of 
the  project,  e.g.,  follow-up  data  on 
students'  employment,  sustained 
employment,  promotions,  advancement 
in  the  military,  further/continuing 
education  or  training,  or  the  impact  the 
project  had  on  tribal  economic 
development  or  vocational  and 
technical  education  activities  offered  by 
tribes. 

(3)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Department  for  review  and  approval 
prior  to  the  end  of  the  first  six  months 
of  the  project  period. 

(4)  As  required  in  paragraph  (b)(2)  of 
the  "PROGRAM  REQUIREMENTS" 
section  of  this  notice,  the  results  of  the 
evaluation  must  be  submitted  to  the 
Secretary  along  with  the  annual 
performance  report. 

(b)  Reporting.  Each  grantee  shall 
submit  to  the  Secretary  the  following 
reports — 

(1)  A  semi-annual  performance  report, 
uidess  the  Secretary  requires  more 
frequent  reporting,  summarizing 
significant  project  accomplishments 
and,  if  applicable,  barriers  impeding 
progress  and  steps  taken  to  alleviate 
those  barriers. 

(2)  A  performance  report  must 
include — 

(i)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period.  Describe  any 
problems,  delays,  or  adverse  conditions 
that  materially  impair  the  ability  of  the 
project  to  accomplish  its  purposes, 
along  with  the  reasons  for  slippage  and 


an  explanation  of  any  action  taken  or 
contemplated  to  resolve  the  difficulties; 

(ii)  A  description  of  any  favorable 
developments  that  will  permit  the 
project  to  accomplish  its  purposes 
sooner,  at  less  cost,  or  more  effectively 
than  projected;  and 

(iii)  A  statistical  report  covering 
quantitative  analyses  of — 

(A)  The  extent  to  which  the  project 
achieved  its  goals  with  respect  to 
enrollment,  completion,  and  placement 
(into  additional  training  or  education, 
military  service,  or  employment)  of 
participants  for  the  most  recently 
completed  training  cycle{s)  by  gender 
and  by  courses' of  study  for  which 
instruction  was  provided; 

(B)  The  number  and  kind  of  academic, 
vocational  and  technical,  and  work 
credentials  and  competencies  acquired 
and  demonstrated  by  individuals 
participating  in  the  project,  including 
the  number  of  those  who  have 
completed  the  education  and  training 
offered  by  the  project.  Grantees  should 
also  report  students'  participation  in 
programs  providing  instruction  at  the 
associate  degree  level  that  is  articulated 
with  an  advanced  degree  option;  and 

(C)  The  nimiber  of  referrals  to  social 
or  related  services  that  were  intended  to 
improve  the  extent  to  which 
participants  benefit  from  the  project 
[e.g..  referring  a  student  to  an  agency 
that  will  help  her  to  obtain  child  care 
or  health  care,  which  would  result  in 
improved  classroom  attendance)  or  to 
prepare  for  or  obtain  employment. 

(3)  An  annual  evaluation  report  that  is 
submitted  along  with  the  annual 
performance  report.  (Approved  by  the 
Office  of  Management  and  Budget  under 
Control  Number  1830-0542) 

Indian  Self-Detennination  Contracts 

Section  116(b)(2)  of  the  Act  provides 
that  grants  or  contracts  awarded  imder 
section  116  are  subject  to  the  terms  and 
conditions  of  section  102  of  the  Indian 
Self-Determination  Act  (ISDA)(25  U.S.C. 
450f)  and  shall  be  conducted  in 
accordance  with  the  provisions  of 
sections  4,5,  and  6  of  the  Act  of  April 
16, 1934,  which  are  relevant  to  the 
programs  administered  under  section 
116(b).  Section  102  of  the  ISDA 
authorizes  Indian  tribes  to  request  self- 
determination  contracts.  Accordingly, 
an  Indian  tribe  or  tribal  organization 
that  has  applied  to  the  Secretary  for 
financial  assistance  under  the  NAVTEP 
and  has  been  notified  of  its  selection  to 
be  a  recipient  of  financial  assistance 
may  submit  a  request  to  operate  its 
NAVTEP  project  through  a  section  102 
Indian  self-determination  contract. 

In  accordance  with  section  102(a)  of 
the  ISDA,  any  tribe  or  tribal 
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organization  requesting  to  operate  its 
project  under  an  Indian  self- 
determination  contract  must  do  so  by 
tribal  resolution.  After  successful 
applicants  are  selected  imder  the 
competition  annoimced  in  this  notice, 
the  Secretary  will  review  any  such 
requests  pursuant  to  the  ISDA.  If  a 
request  for  an  Indian  self-determination 
contract  is  approved,  the  Indian  tribe  or 
tribal  organization  submitting  the 
request  will  be  required,  to  the  extent 
possible,  to  operate  its  project  in 
accordance  with  the  terms  of  the  ISDA, 
as  well  as  in  accordance  with  the 
relevant  provisions  of  the  NAVTEP 
statute  and  the  program  requirements 
established  in  this  notice.  As  with 
grants,  self-determination  contracts 
imder  the  NAVTEP  are  limited  to  a  36- 
month  period  and  subject  to  the 
availability  of  funds.  The  vocational  and 
technical  education  programs,  services, 
and  activities  provided  through  an 
Indian  self-determination  contract 
would  have  to  be  essentially  the  same 
as  were  proposed  in  the  initial 
application  and  approved  by  the 
Department.  Any  tribe  or  tribal 
organization  that  is  successful  under  the 
competition  announced  in  this  notice 
and  is  selected  to  receive  funding,  but 
whose  request  for  an  Indian  self- 
determination  contract  is  denied,  may 
appeal  the  denial  to  the  Secretary.  If  you 
have  questions  about  ISDA  self- 
determination  contracts,  please  contact 
the  staff  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Government  Performance  and  Results 
Act  (GPRA) 

The  Government  Performance  and 
Results  Act  of  1993  (GPRA)  places  new 
management  expectations  and 
requirements  on  Federal  departments 
and  agencies  by  creating  a  framework 
for  more  effective  plaiming,  budgeting, 
program  evaluation,  and  fiscal 
accoimtability  for  Federal  programs. 
The  intent  of  the  Act  is  to  improve 
public  confidence  by  holding 
departments  and  agencies  accoimtable 
for  achieving  program  results. 
Departments  and  agencies  must  clearly 
describe  the  goals  and  objectives  of  their 
programs,  identify  resources  and  actions 
needed  to  accomplish  these  goals  and 
objectives,  develop  a  means  of 
'measuring  progress  made,  and  regularly 
report  on  their  achievement.  One 
important  source  of  program 
information  on  successes  and  lessons 
learned  is  the  project  evaluation 
conducted  under  individual  grants. 
NAVTEP  grantees  shall  include  the 
following  core  factors  in  evaluating  the 
success  of  their  projects: 


(a)  Students  master  academic 
knowledge  and  skills  that  meet 
challenging  State  defined  (at  the 
secondary  level)  or  program  defined  (at 
the  postsecondary  level)  academic 
standards  as  measured  by — 

(1)  At  the  secondary  level,  an  increase 
in  the  number  of  vocational  and 
technical  education  students  who  show 
increased  score  gains  in  language  arts, 
mathematics,  science,  and  social 
studies;  and 

(2)  At  the  postsecondary  level,  an 
increase  in  the  number  of  vocational 
and  technical  education  students  who 
receive  degrees,  certificates,  or 
credentials. 

(b)  Students  master  the  knowledge 
and  skills  that  meet  State  established  (at 
the  secondary  level)  or  program 
established  (at  the  postsecondary  level), 
industry-validated  vocational  and 
technical  skill  standards  as  measured 
by- 

(1)  An  increase  in  the  number  of 
programs  with  industry-recognized  skill 
standards  so  students  can  earn  skill 
certificates  in  those  programs;  and 

(2)  An  increase  in  the  number  of 
programs  offering  skill  competencies, 
related  assessments,  and  industry- 
recognized  skills  certificates  in 
secondary  and  postsecondary 
institutions. 

(c)  Student  attainment  of  a  secondary 
school  diploma  or  its  State-recognized 
equivalent,  proficiency  credentials  in 
conjunction  with  a  secondary  school 
diploma,  or  a  postsecondary  degree  or 
credential  as  measured  by  an  increase 
in  the  number  of  vocational  and 
techimxd  education  students  who — 

(1)  At  the  secondary  level — 

(i)  Attain  high  school  diplomas;  or 
(ii)  Attain  a  proficiency  credential  in 
conjunction  with  a  secondary  school 
diploma  or  its  State-recognized 
equivalent;  or 

(2)  At  the  postsecondary  level,  attain 
postsecondary  degrees,  certificates,  and 
credentials. 

(d)  Placement  in,  retention  in,  and 
completion  of,  postsecondary  education 
or  advanced  training,  placement  in 
military  services,  or  placement  or 
retention  in  employment  as  measured 
by  an  increase  in  the  number  of 
vocational  and  technical  education 
students  who — 

(1)  Graduate  from  secondary  programs 
and  enter  postsecondary  programs; 

(2)  Graduate  from  postsecondary 
programs  and  enter  advanced  degree 
programs  or  advanced  training; 

(3)  Remain  in  and/or  complete  a 
postsecondary  degree  or  certificate 
proCTam; 

(4)  Are  placed  in  military  service;  or 

(5)  Are  placed  in  a  job,  upgraded  in 
a  job,  or  retain  employment. 


(e)  Student  participation  in  and 
completion  of  vocational  and  technical 
education  programs  that  lead  to 
nontraditional  training  and  employment 
as  measured  by  an  increase  in  the 
number  of  vocational  and  technical 
education  students  who — 

(1)  Enroll  in  nontraditional  training 
programs;  and 

(2)  Secure  employment  in 
nontraditional  job/careers.  (Approved 
by  the  Office  of  Management  and 
Budget  under  Control  Niunber  1830- 
0542) 

Waiver  of  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
program  requirements  before  they  are 
implemented.  However,  section 
437(d)(1)  of  the  General  Education 
Provisions  Act  exempts  from  formal 
rulemaking  requirements,  regulations 
governing  the  first  grant  competition 
imder  a  new  or  substantially  revised 
program  authority  (20  U.S.C. 
1232(d)(1)).  The  program  authraity  for 
what  was  formerly  known  as  the  Indian 
Vocational  Education  Program  was 
substantially  revised  on  October  31 , 
1998  by  section  116  of  Pub.  Law  105- 
332.  In  order  to  make  awards  on  a 
timely  basis,  the  Assistant  Secretary  has 
decided  to  publish  this  notice  of 
program  reqxiirements  without 
requesting  public  comment,  under  the 
authority  of  section  437(d)(1).  Any 
requirements,  criteria,  or  regulations 
that  the  Department  establishes  for 
futuire  competitions  will  be  published  in 
proposed  form  in  the  Federal  Register 
with  an  opportunity  for  interest^ 
persons  to  comment. 

The  Assistant  Secretary  is  not 
promulgating  any  regulations  through 
this  notice  applicable  to  section 
116(b)(2)  of  the  Act,  relating  to  certain 
sections  of  the  Indian  Self- 
Determination  Act  and  the  Act  of  April 
16, 1934.  However,  the  Assistant 
Secretary  is  interested  in  receiving 
future  public  comment  and  suggestions 
on  the  Department's  implementation  of 
section  116  of  the  Act  and  on  whether 
any  regulations  may  be  needed  in  the 
future.  Please  send  written  public 
comments  on  this  issue  to  Sharon  A. 
Jones,  Division  of  National  Programs. 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  4515,  Mary  E.  Switzer  Building), 
Washington,  DC  20202-7242. 
Telephone  (202)  205-9870.  Internet 
addresses:  sharonJones@ed.gov. 
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Instmctioiu  for  TransmitUl  of 
Applications 

Applicants  are  required  to  submit  one 
original  signed  application  and  two 
copies  of  &e  application.  All  forms  and 
assurances  must  have  ink  signatures. 
Please  mark  applications  as  "original" 
or  "copy".  To  aid  with  the  review  of 
applications,  the  Department 
encourages  applicants  to  submit  four 
additional  paper  copies  of  the 
application.  The  Department  will  not 
penalize  applicants  who  do  not  provide 
additional  copies. 

(a)  If  an  applicant  wants  to  apply  for 
a  grant  under  this  competition,  the 
applicant  must  either — 

(1)  Mail  the  onginal  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center, 
Attention:  (CFDA  #84.101), 
Washington,  DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center, 
Attention:  (CFDA  #84.101),  Room 
«3633,  Regional  Office  Building  #3, 
7th  and  D  Streets,  SW.,  Washington, 
DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (ED  Form  424)  the 


CFDA  number — and  suffix  letter,  if  any— of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B,  to  assist  potential  applicants. 

To  apply  for  an  award  under  this 
program  competition,  an  application 
must  be  organized  in  the  following 
order,  include  the  following  five  parts, 
and  CONTAIN  DOCUMENTATION 
SHOWING  THAT  THE  APPUCANT 
AND,  IF  APPROPRIATE.  CONSORTIUM 
MEMBERS  ARE  EUGIBLE  ACCORDING 
TO  THE  REQUIREMENTS  IN  THE      . 
"EUGIBLE  APPUCANTS-  SECTION  OF 
THIS  NOTICE.  The  parts  and  additional 
materials  are  as  follows: 

(1)  Application  for  Federal  Education 
Assistance  (ED  Form  424  (Rev.  1-12- 
99))  and  instructions. 

(2)  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

(3)  Budget  Narrative. 

(4)  Program  Narrative. 

(5)  Admtional  Assurances  and 
Certifications: 

a.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certification  regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

c.  Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014,  9/90) 
and  instructions. 

Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department. 

d.  Disclosure  of  Lobb)dng  Activities 
(Standard  Form  LLL),  if  applicable,  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  at  61  FR  1413 
(January  19, 1996). 

e.  Notice  to  All  Applicants. 

No  grant  or  cooperative  agreement 
may  be  awarded  unless  a  completed 
application  form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Geib,  Linda  Mayo,  or  Gwen  Washington, 
Special  Programs  Branch,  Division  of 
National  Programs,  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (Room  4520,  Mary  E.  Switzer 
Building),  Washington,  DC  20202-7242. 
Telephone  (202) 205-9962,  205-9353, 
or  205-9270,  respectively.  Internet 
addresses: 


tiaul^eib®ed.gov 
inda_mayo@ea .  gov 
gwen_washington@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday.  Individuals 
with  disabilities  may  obtain  this  notice 
in  an  alternative  format  (e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact 
person  listed  at  the  beginning  of  this 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  docxunent,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  2326(a)-(g). 
Dated:  December  27.  2000. 
Robert  MuUer, 

Acting  Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education. 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  0MB 
control  number  for  this  information 
collection  is  1830-0542.  Expiration 
date:  September  30,  2003.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  208 
hours  per  response,  including  tihe  time 
to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed, 
and  complete  and  review  the 
information  collection. 

If  you  have  any  comments  concerning 
the  accumcy  of  the  time  estimates  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
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Education,  Washington,  DC  20202- 
4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Paul  Geib,  Linda  Mayo  or  Gwen 
Washington,  Division  of  National 
Programs,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4512,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-7242. 

Appendix  A 

Part  n — Budget  Information 

Instructions  for  Part  11 — Budget  Information 
Sections  A  and  B — Budget  Summary  by 
Categories 

1.  Personnel:  Show  salaries  to  be  paid  to 
personnel  for  each  budget  year. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits  for  each  budget 
year. 

3.  Travel:  Indicate  the  amount  requested 
both  local  and  out  of  State  travel  of  Program 
Staff  for  each  budget  year.  Include  funds  for 
the  1st  and  2nd  year  for  two  people  to  attend 
the  Program  Director's  Workshop. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a  cost 
of  $5,000  or  more  per  unit  for  each  budget 
year. 

'    5.  Supplies:  Include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project  period  for  each  budget  year. 

6.  Contractual:  Show  the  amount  to  be 
used  for  (1)  procurement  contracts  (except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment);  and  (2)  sub- 
contracts for  each  budget  year. 

7.  Construction:  Not  applicable. 

8.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants  and  capital 
expenditures  for  each  budget  year. 

9.  Total  Direct  Cost:  Show  the  total  for 
Lines  1  through  8  for  each  budget  year. 

10.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs  for  each  budget  year. 

11.  Training/Stipend  Cost:  Indicate  cost 
per  student  and  number  of  hours  of 
instruction.  The  amount  of  a  stipend  may  be 
the  greater  of  the  minimum  hourly  wage 
prescribed  by  State  and  local  law,  or  the 
minimimi  hourly  wage  set  imder  the  Fair 
Labor  Standards  Act. 

12.  Total  Costs:  Show  total  for  lines  9 
through  11  for  each  budget  year. 

Instructions  for  Part  III — Budget  Narrative 

'The  budget  narrative  should  explain, 
justify,  and,  if  needed,  clarify  your  budget 
summary.  For  each  line  item  (personnel, 
fringe  benefits,  travel,  etc.)  in  your  budget, 
explain  why  it  is  there  and  how  you 
computed  the  costs. 

Please  limit  this  section  to  no  more  than 
five  pages.  Be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Appendix  B 

Potential  applicants  fi^uently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 


programmatic  and  adihinistrative  regulations 
governing  various  direct  grant  programs.  To 
assist  potential  applicants,  the  Department 
has  assembled  the  following  most  commonly 
asked  questions  followed  by  the 
Department's  answers. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed  only 
under  extraordinary  circumstances.  Any 
change  must  be  announced  in  the  Federal 
Register  and  must  apply  to  all  applications. 
Waivers  for  individual  applications  cannot 
be  granted  regardless  of  the  circumstances. 

Q.  How  many  copies  of  the  application 
should  I  submit  and  must  they  be  bound? 

A.  Applicants  are  required  to  submit  one 
original  and  two  copies  of  the  grant 
application.  To  aid  with  the  review  of 
applications,  the  Department  encourages 
applicants  to  submit  four  additional  copies  of 
the  grant  appUcation.  The  Department  will 
not  penalize  applicants  who  do  not  provide 
additional  copies.  The  binding  of 
applications  is  optional. 

Q.  We  just  missed  the  deadline  for  the  XXX 
competition.  May  we  submit  under  another 
competition? 

A.  Yes,  however,  the  likelihood  of  success 
is  not  good.  A  properly  prepared  application 
must  meet  the  specifications  of  the 
competition  to  which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is  most 
appropriate  for  my  project.  What  should  I 
do? 

A.  We  are  happy  to  discuss  any  such 
questions  with  you  and  provide  clarification 
on  the  unique  elements  of  the  various 
competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would  not  be 
appropriate  for  staff  to  participate  in  the 
actual  writing  of  an  application,  but  we  can 
respond  to  specific  questions  about 
application  requirements,  evaluation  criteria, 
and  the  priorities.  Applicants  should 
understand,  however,  that  prior  contact  with 
the  Department  is  not  required,  nor  will  it  in 
any  way  influence  the  success  of  an 
application. 

Q.  When  will  I  find  out  if  I'm  going  to  be 
funded? 

A.  You  can  expect  to  receive  notification 
within  3  to  4  months  of  the  applications 
received  and  the  number  of  Department 
competitions  with  similar  closing  dates. 

Q.  Once  my  application  has  been  reviewed 
by  the  review  panel,  can  you  tell  me  the 
outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have  a  legitimate 
reason  for  needing  to  know  the  outcome  of 
the  panel  review  prior  to  official  notification. 
Some  applicants  need  to  make  job  decisions, 
some  need  to  notify  a  local  school  district, 
etc.  Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made  at  that 
point,  we  cannot  share  information  about  the 
results  of  the  panel  review  with  anyone. 

Q.  Will  my  application  be  returned  if  lam 
not  funded? 

A.  No.  We  no  longer  return  unsuccessful 
applications.  Thus,  applicants  should  retain 
at  least  one  copy  of  the  application. 


Q.  Can  /  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewers' 
conunents  will  be  mailed  to  unsuccessful 
applicants. 

Q.  //  my  application  receives  high  scores 
from  the  reviewers,  does  that  mean  that  I  will 
receive  funding? 

A.  Not  necessarily.  It  is  often  the  case  that 
the  number  of  applications  scored  highly  by 
the  reviewers  exceeds  the  dollars  available 
for  funding  projects  under  a  particular 
competition.  The  order  of  selection,  which  Is 
based  on  the  scores  of  all  the  applications 
reviewed  and  other  relevant  factors, 
determines  the  appUcations  that  can  be 
funded. 

Q.  What  happens  during  pre-award 
clarification  discussions? 

A.  During  pre-award  clarification 
discussions,  technical  and  budget  issues  may 
be  raised.  These  are  issues  that  have  been 
identified  during  the  panel  and  staff  reviews 
that  require  clarification.  Sometimes  issues 
are  stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical  that 
the  award  cannot  he  made  unless  those 
conditions  are  met.  Questions  may  also  be 
raised  about  the  proposed  budget.  Generally, 
these  issues  are  raised  because  an  application 
contains  inadequate  justification  or 
explanation  of  a  particular  budget  item,  or 
because  the  budget  item  seems  unimportant 
to  the  successful  completion  of  the  project. 
If  you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for  not 
making  the  changes  or  provide  alternative 
suggestions.  Similarly,  if  proposed  budget 
reductions  will,  in  your  opinion,  seriously 
affect  the  project  activities,  you  may  explain 
why  and  provide  additional  justification  for 
the  proposed  expenses.  An  award  cannot  be 
made  until  all  issues  under  discussion  have 
been  resolved. 

Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF-424B.  "Assurances — ^Non- 
Construction  Programs,"  you  may  provide  an 
assurance  simply  by  stating  in  writing  that 
you  are  meeting  a  prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  Education  Department  General 
Administrative  Regulations  (EDGAR),  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can  usually  be 
found  at  your  local  library.  If  not,  they  can 
be  obtained  from  the  Government  Printing 
Office  by  writing  to  Superintendent  of 
Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402.  Telephone:  (202) 
708-6228.  When  requesting  copies  of 
regulations  or  statutes,  it  is  helpful  to  use  the 
specific  name  of  the  public  law,  number  of 
a  statute,  or  part  number  of  a  regulation.  The 
material  referenced  in  this  notice  should  be 
referred  to  as  follows: 

(1)  The  Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998. 

(2)  Education  Department  General 
Administrative  Regulations,  34  CFR  parts  74, 
75,  77,  80.  81,  82,  85,  86,  97,  98,  and  99. 

Copies  of  these  materials  may  also  be 
found  on  the  World  Wide  Web  at  http:// 
www.access.gpo.gov/nara . 
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Application    for    Federal 
Education    Assistance 


Note:    If  avilliblc,  plcaie  pr*v1dc 
■ppUcali«B  package  aa  dltkctte  aad 
specify  the  nic  famaL 


U.S.  Dcpartmeiit  or  Education 


Fofin  Approved 

0MB  No.  1(754)106 

Ejip.  06/300001 


\  |)  |)  I  i  C  .1  II  t 


1.  Name  and  Address 
Legal  Name: 

AcMrfiit' 


Organizational  Unit 


Ci«y 
r  Applicait'sD-U-N-S  Number 

3.  Applicant's  T-I-N  |     |     H     I 


4.  Catalog  of  Federal  Domestic  Assistance  #: 


8 


State  CoiBly  ZIPCode  *  4 

C  b  the  applicant  delinquent  on  any  Federal  debt?  LjYes  LJ  No 
(If  "Ifes, "  attack  oh  explanation.) 


ll 


^  Title:. 


S.  Project  Director. 
Address: 


7.  Typt  of  AppbcaBlt(En$er  appropriate  letter  in  the  box.) 


D 


City 


Tel.#:(         ). 


Stale 


ZIPCode  *  4 


Fax#:(         )_ 


E-Mail  Address:. 


A 

Stale 

B 

Cooaty 

C 

MwidiMl 

DTownAip 

E 

liiiiiiaii 

F 

lofecnnuiuciow 

G 

Special  Dittnd 

t.  Novice  Applicant 

H  Iwkpf ndrm  School  Diwrict 

I  Pubbc  Colksc  or  Uoivenity 

J  PrivaK,  Noo-Piofit  CoHege  or  Univeraity 

K  Indian  Tribe 

L  Individual 

M  Private,  Prorn-Makinf  Orpnizatiao 

N  Oba  (Specify) 


9.   lype  of  Submission: 
— PreAppbcation 
I     I  Constiucticn 
LJ  Nod-Coostroctian 


— Appticatiom 
LJ  Constniction 
LJ  Non-Constraction 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  penod?     Q  Yes         I    I  No 
a.  If'^ei,''Exeinpl>oa(s)«:  b.  Assumce  of  Compliance  #: 


OR 


Ml  b  application  subject  to  review  by  Executive  Order  12372  process? 
I    I  Yes    (Lkae  made  available  to  the  Executive  Order  12372 

process  for  review):  I        I 

n  No     (If  "No."  dteck  appropriate  box  beUnn) 

I    1  Piugiam  is  not  covered  by  E.O.  1 2372. 

Q  PiuglMU  has  not  been  selected  by  State  for  review. 


c.  QtB  approval  dale: 


{O  Full  IRB  fit 
n  Expedited  Review 


•  ITOpOtPfl  ITOfCCI  Lwes. 


14a.  Fedeial 


13.  Descriptive  Title  of  AppUcant's  Project: 


b.  AppUcant 


c.  Slate 


d.  Local 


e.  OHwr 


!•  Pro^un  Income 


g.  TOTAL 


REV.il/l2A9 


IS.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicationare  true 
mdconect  The  document  has  been  duly  authorized  by  the  govenung  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assuiances  if  the  assistance  is  awarded. 


a.  Typed  Name  of  Auihotized  Representative 


b.  Tide 


c.  Tel.  #:  ( 


Fax«:  ( 


d.  E-Mail  Address: 


e.  Signatare  af  Antfaarlccd  RcpnseataUvc 


Dmb:. 


J-J- 
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Insiructions  lor  Kl)  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  ofapplicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Nnmber.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  l-800-333-0505orby  corapletinga  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http://www.dBb.com/dbis/aboiitdbi/iDtldaas.htiB. 

3.  Tax  Ideatiflcation  Number.  Enter  the  tax  identification  munber  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  DoBCstic  Assistance  (CFDA)NBaihcr.  Enter 
the  CFDA  mmiber  and  tide  of  the  program  under  whidi  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  Deiinqaency.  Check  'Ytt"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debtinclude  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novice  Applicant  Check  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "^es"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "Na." 

9.  Type  of  Siibmisaion.  Self-explanatory. 

10.  Execntive  Order  12372.  Check  "Yet"  if  dK  ^iplicatioa  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000).  AppIicanU  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
1 2372  to  determine  whether  the  ^plicati<m  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  HnnuM  Sabjcctt.  Check  Tes"  SL  "^o".  If  research  activities  in- 
volving human  subjects  are  jutt  platmed  «t  awy  tim*  during  the  pro- 
posed project  period,  check  "No."  The  rcaiaiBiag  parts  of  item  12 
are  tbea  aot  applicable. 

If  research  activities  involving  human  subjects,  vrtiether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
a£C  planned  «t  «nv  riiii>  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  perfonnance  site  or  collabo- 
rating instimtion,  check  "Yes."  If  iM  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "ProtectioB  of  Hwnaa  Sabjecta  ia  Rcaearch" 
attached  to  this  fomL  Provide  suflkient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropriate.  Provide  this  narrative  informatioa  in  aa  "Item 
12/PretectioB  of  Hnmaa  Sabjects  Attachment"  and  insert  this  at- 
tachroeat  inuncdiately  foUowiaf  the  ED  424  face  page.  Skip  the 
remainiag  parts  of  item  12. 

Ifsomeorall  of  the  planned  research  activities  involving  hiunan  sub- 
jects are  covered  (nonexempt),  skip  item  1 2a  and  continue  with  the 
remaining  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
instructionsin  "Protectioaof  Haaiaa  Sabjects  ia  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  six-point  narrative  ia  aa  "Item  12/Protcc- 


tioB  of  Human  Subjects  Attachnent"  aad  iascrt  this  attachnicat 
immediately  followiag  the  ED  424  face  page. 

If  the  appUcaat  orgaaizatioB  has  aa  approved  Maltipte  Project 
AssBraace  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Instimtes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  dte 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  ^>plication  is  submitted  and  must 
inchide  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  die  expedited  review 
procedureif  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  timst  be  sent  to  and 
received  by  the  desigtuited  ED  official  widiin  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  appUcaal  or- 
ganizatioa  docs  not  have  on  file  with  GPOS  or  OPRR  aa  appravcd 
AssuraDCC  of  CoiapUaace  that  covers  the  proposed  research  activity, 
enter  "Noae"  in  item  12b  and  skip  12c.  In  dus  case,  die  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  widi  34  CFR  97  widiin  30  days  after  a  specific  formal 
request  from  die  designated  ED  official  for  the  Assurance(s)  aad  IRB 
certifications. 

13.  Project  Title.  Eater  a  brief  descriptive  tide  of  die  project.  If  mote 
than  one  program  is  involved,  you  should  append  an  explanationtxi  a 
sq>arate  sheet.  If  appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location .  For  preapplicatioas, 
use  a  separate  sheet  to  providea  summary  description  of  this  project 

14.  Estimated  Faadiag.  Amount  requested  or  to  be  contributed  during 
die  first  fiinding/bodget  period  by  each  contributoc  \Mue  of  in-kind 
contributions  should  be  inchided  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate njilx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  nmltiple  program  funding, 
use  totals  and  show  breakdown  using  same  categones  as  item  14. 

15.  Certifkatioa.  To  be  signed  by  the  authorized  repteseatative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  jepreseatative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  ftx  number  and  e-mail  address  of 
the  authorized  representative.  Also,  m  item  1  Se,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e-g.,  1 2/ 1 2/2000)  in  die  date  signed  field 


Paperwork  Bardea  Stateawat  j 


According  to  the  Papawwk  Reduction  Act  of  199S,  no  penoos  are 
required  to  respond  to  a  collection  of  infbraatioB  unless  such  collec- 
tion displays  a  valid  OMB.coatrol  numbec  The  vaUd  0MB  control 
number  for  this  information  collection  is  1>75-41M.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  I S  and  45  minutes  per  response,  mchiding  the  time  to  review 
instructions,  search  existmg  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collectiofi.  If  yoa  have  aay 
commeats  coaccraiag  the  acearacy  of  the  estiaiatc(s)  or  saggca- 
tions  for  improviag  this  form,  please  write  ta:  U.S.  Department  of 
Education,  Washington,  DC.  20202-465 1 .  If  yoa  have  comments  ar 
coaceras  regardiag  the  statas  of  yoar  iadividaal  sabmissioB  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Centei, 
U.S.  Department  of  Education.  7di  and  D  Streets,  S.W.  ROB-3,  Room 
3633, Washington, DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


L  Instmctions  to  Applicants  about  the  Narrative  In- 
fonnatioii  that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  mariced  item  12  on  die  application  '^es"  and 
designated  exemptions  in  1 2a ,  (aO  research  activities 
are  exemptX  provide  sufBcient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  die  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct  Provide  thb  information  in  an 
'*Item  12/Protection  of  Human  Subjects  Attach- 
ment** and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  mariced  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  an  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
ciiKt  Provide  the  six-point  narrative  aixl  discussion 
of  odier  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  excltisicm  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
q>ecial. classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recrwtmoit  of  subjects  and 
die  consent  procedures  to  be  followed.  Include  the  cir- 


cimistances  under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  die  information  to  be 
provided  to  prospective  subjects,  and  the  mediod  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  die  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  inchiding  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safiety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  oa  Research  Activities 
InvolviBg  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
die  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 


it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Himian  Subjects, 
Tide  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  a  human  subject? 

The  regulations  define  htiman  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  jwofessional 
or  student)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  irrformation  can  be  linked  to  that  iruiividual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  healdi 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  himian  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  ofpulf- 


lic  behavior  when  the  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  imder 
the  applicable  law  or  jurisdiction  in  which  die  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  imder  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  ofiBcials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  die  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  ot  diag- 
nostic specimens,  if  these  soiut:es  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  direcdy  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  diose 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  diose 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consimied  or  (b)  if  a  food  is  consumed  that  contams  a  food 
ingredient  at  or  below  die  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  foimd  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-3263,  and 
on  the  US.  Department  of  Education  k  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gow 
humansub.htm. 
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Public  reporting  burden  for  this  collection  of  information  is  estinnated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  infonnation.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division,  Washington.  D'.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  fomi  is  used  to  apply  to  Individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of  the 
nmjltj-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

Ail  applicants  must  complete  Section  A  and 
provide  a  brealcdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aH^)   For  each  project 
year  for  which  funding  is  requested,  show  the 
total  anrx)unt  requested  for  each  applicable 
tKJdget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (aHe)'  Show  the  total  budget 
request  for  each  project  year  for  whch  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  anxxint 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provkie  or  volunteer  to 
provide  nnatching  funds  or  other  non-Federal 
resources  to  the  project  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1- 
11  of  Section  B. 


Lines  1-11,  columns  (aHe):  For  each  project 
year  for  whk^h  notching  funds  or  other 
contributk>ns  are  provided,  show  the  total 
contributkm  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (aHe)   Show  the  total 
matching  or  other  contributbn  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contritxjted  for  all  years  of  the  multi-year  project 
If  non-Federal  contributions  are  provkled  for 
only  one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attentfon  to  applteable  program  specific 

instructions,  if  attached. 

1 .  Provkie  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applk:able  to  this  program,  enter  the  type 
of  indirect  rate  (provisk)nal,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  additfon,  enter  the 
estimated  anrwunt  of  the  base  to  whk:h  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applk:able  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
cateulated.  -^ 

4.  Provkte  other  explanatfons  or  comments  you 
deem  necessary. 
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ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


OMB  Approval  No.  0348-0040 


F»ublic  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  Inchjding  time  for  reviewing 
Instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  coOection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomnation,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (034&-O040),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  ttiese  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  appinant,  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Win  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representetive,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  In  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Win  esteblish  safeguards  to  prohibit  empfoyees  from 
using  their  positk>ns  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  Interest  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  franrte  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovemmenlal  Personnel  Act  of  7. 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administratkxi  (5  C.F.R.  900,  Subpart  F). 


6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Righte  Act  of  1964  (P.L.  88-352) 
whKh  prohibits  discrimination  on  ttie  basis  of  race,  cotor 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitatkxi 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handkaps;  (d) 
the  Age  Discriminatkxi  Act  of  1975,  as  amended  (42 
U.S.C.  §§8101-6107),  whk:h  prohibits  discrimlnatran 
on  the  basis  of  age;  (e)  tt>e  Drug  Atxjse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as  amended, 
relatirig  to  nondiscriminatkm  on  the  basis  of  dmg 
atMJse;  (f)  the  Comprehensive  Akx)hol  Abuse  and 
.  Akx3hoiism  Preventwn,  Treatment  and  Rehabiktatxxi 
Act  of  1970  (P.L.  91-616),  as  antended,  relabng  to 
nondiscriminatkxi  on  the  basis  of  ak»hol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
ServiceActof  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confklentialfty  of  akxihol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  tt>e 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscriminatkxi  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscriminatk>n  provisnns  in  tt>e  spedfk:  statute(s) 
under  which  applk:ation  for  Federal  assistance  is  tMtrtg 
made;  and,  (j)  ttie  requirements  of  any  O&ter 
nondiscrimination  statute(s)  whk:h  may  apply  to  the 
applk^atkin. 

7.  Witt  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Rekx:atkxi  Assistarwe  and  Real  Property  Acquisitkm 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
wtnse  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  al  interests  In  real  property  acquired  for  project 
purposes  regardless  of  Federal  partk^tnn  in 
purchases. 

8.  Will  comply,  as  applkable,  with  provistons  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
whkrh  limit  the  politKal  activities  of  empk>yees  wtKJse 
principal  employment  activities  are  funded  in  wtiole  or 
in  part  with  Federal  funds. 


Pravious  Edition  UsaM* 


Authorized  for  Local  Reproduction 


StMtdard  Fonn  424B  (R«v.  7-»7) 
PrMCribMl  by  OMB  Circutar  A-102 
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9.  Win  comply,  as  appKcable,  with  the  provisions  o(  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7).  the  Ckipeiand  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regaiding  labor  standards  for  federally-assisted 
construction  subagreernents. 

10.  WiH  comply,  if  appltcat>le,  with  fkxx)  insurance  purchase 
requirements  of  Section  102(a)  of  ttie  Fkxxl  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  fkxxl  hazard  area  to  participate  in  the 
program  arxj  to  purchase  fkxxJ  insurance  if  ttie  total  cost  of 
insurable  constmction  arxl  acquisition  is  S10.000  or  more. 

11.  Wil  comply  with  environmental  standards  which  may  t>e 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  urxier  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
fediities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (a)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  confbnnity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  ttie  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  (P.L  93-523); 
and,  (h)  protection  of  endangered  species  under  tfie 
Endangered  Species  Act  of  1973,  as  amended  (P.L  93- 
205). 


12.  WiH  comply  with  the  WiW  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
comporwnts  or  potential  components  of  the  natkmai 
wiM  and  scenk:  rivers  system. 

13.  Will  assist  ttie  awarding  agency  in  assuring  compliance 
with  SectKMi  106  of  the  National  Historic  Preservatk>n 
Act  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(kJentificatxxi  and  protectmn  of  historic  properties),  and 
the  Archaeokigical  and  Historic  Preservatkm  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Wil  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  devekipment,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  WiH  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L  89-544,  as  amended.  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  bkxxJed  animals  held  for  research,  teaching,  or 
ottier  activities  supported  t>y  this  award  of  assistance. 

16.  Win  comply  with  the  Lead-Based  Paint  Poisoning 
Preventkm  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  0ie  use  of  lead-based  paint  in  constructkm  or 
retiatiilitatwn  of  residence  structures. 

17.  WiN  cause  to  be  performed  the  required  financial  and 
complianca  audits  in  accordance  with  ttie  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
'Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.' 

18.  Wil  comply  with  all  applicable  requirements  of  al  other 
Federal  laws,  executive  orders,  regulatkxis,  and  polkaes 
goveming  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPUCANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 


Standard  Form  4248  (R«v.  7-97)  Bach 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  bek>w  to  determine  the  certification  to  whnh  they  are  required  to  attest.  Applicants 
stioukl  also  review  the  instructions  for  certificatkxi  included  in  the  regulatkms  before  completing  ttiis  form.  Signature  of  ttiis  form 
provkl^s  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  'New  Restrictions  on  Lobbying.'  and  34  CFR  Part  85, 
'Government-wide  Debarment  and  Suspenskm  (Nonprocurement)  and  Govemment-wide  Requirements  for  Drug-Free  Woricplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  wiU  be  placed  wtien  the 
Department  of  Educatkxi  determines  to  award  the  covered  transaction,  grant  or  cooperative  agreement.  ^ 


1.  LOBBYING 

As  required  by  Sectkxi  1352.  Title  31  of  the  U.S.  Code,  and 
bnplemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sectkxis  82.105  and  82.110,  the  applicant 
certifies  that: 

(a)  Ho  Federal  appropriated  funds  have  been  paki  or  will  be 
pakl,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  empkjyee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  empk>yee  of  a  Member  of  Congress  in 
connectkm  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
atk>n.  renewal,  amendment,  or  modificatkxi  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  Influencing  or 
attempting  to  influence  an  officer  or  empk>yee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  emptoyee  of  a  Member  of  Congress  in  connectkxi  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Dtsckjsure  Form  to 
Report  Lobbying.*  in  accordance  with  its  instructnns; 

(c)  Ttie  undersigned  stiall  require  that  the  language  of  this 
certification  be  included  in  ttie  award  documents  for  aH 
subawards  at  all  tiers  (including  subgrants.  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
ttiat  all  subrecipients  shall  certify  and  disckiee  accordingly. 


2.  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILTTY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspenskxi,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive partKipants  in  primary  covered  transactkxis,  as  defined  at 
34  CFR  Part  85.  Sectkxis  85.105  and  85.110- 

A.  The  applkant  certifies  ttiat  it  and  its  principals: 

(a)  Are  not  presently  det>arred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactkxis  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  ttiree-year  period  preceding  this  applk:a- 
tion  been  convk:ted  of  or  had  a  civil  judgement  rerxjered 
against  them  for  commisskxi  of  fraud  or  a  criminal  offense  in 
connectkxi  with  ot>taining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  kx:al)  transactkxi  or  contract  under  a 
public  transactkxi;  vkilatkxi  of  Federal  or  State  antitrust 
statutes  or  commisskxi  of  embezzlement,  ttieft,  forgery, 
bribery,  falsificatk>n  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  kx:al)  with 
commisskxi  of  any  of  the  offenses  enumerated  hi  paragraph 
(2Kb)  of  this  certificatkxi;  and 

(d)  Have  not  within  a  three-year  period  preceding  ttiis  applkstkxi 
had  one  or  more  publk:  transactkxi  (Federal,  State,  or  tocai) 
terminated  for  cause  or  default;  and 


B.  Where  the  applkant  is  unable  to  certify  to  any  of  the 
merits  in  this  certificatkxi,  he  or  she  shall  attach  an 
explanatkxi  to  this  applcatkxi. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INOfVUXJAtS) 

As  required  by  the  Dmg-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Sutspart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkxis  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  wiN  or  wiU  continue  to  provkie  a 
drug-free  woricplace  by: 

(a)  Putilishing  a  statement  notifying  empk>yees  ttiat  ttie  unlawfii 
manufacture,  distributkxi.  dispensing,  possesskxi.  or  use  of  a 
contrdied  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  ttie  actkxis  ttiat  wiN  be  taken  aganst  emptoyees  for 
vk)latkxi  of  such  prohibitkxi; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  emptoyees  about 

(1)  The  dangers  of  drug  atxise  in  ttie  workplace; 

(2)  The  grantee's  polk:y  of  maintaining  a  dmg-free  wwxkplace; 

(3)  Any  available  drug  counseting,  rehatMMatkxi,  and  amptoyee 
assistance  programs:  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  vk>lations  occurring  in  ttie  workplace; 

(c)  Making  it  a  requirement  ttiat  each  empkiyae  to  be  engaged  in 
ttie  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  empk>yee  in  ttie  statement  requtrad  by  para- 
graph (a)  ttiat,  as  a  conditkxi  of  emptoyment  under  ttie  grant,  ttie 
empkiyee  wiK: 

(1)  Atxde  by  the  terms  of  ttie  statement:  and 

(2)  Notify  ttie  empkiyer  in  writing  of  his  or  her  convKtkxi  for  a 
violation  of  a  criminal  drug  statute  occumng  in  ttie  workplace  no 
later  ttian  five  calendar  days  after  such  convctkxi; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  urxler  subparagraph  (dK2)  from  an  empioyee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Empioyers 
of  corrvicted  employees  must  provide  notice,  including  positkm 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff.  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652. 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  number<s)  of  each 
affected  grant; 

(0  Taking  one  of  the  following  actior».  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (dK2),  with  respect  to  any 
employea  wtw  is  so  convicted: 

(1)  Taking  appropriate  personrwl  action  against  such  an  em- 
ployee, up  to  and  including  terminatkxi,  consistent  with  the 
requirements  of  the  Rehabintatkm  Act  of  1973.  as  amended:  or 

(2)  Requiring  such  emptoyee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  tocai  health,  law  enfoccament,  or 
other  appropriate  agertcy; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementatton  of  paragrapfts 
(a),  (b),  (c),  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provkled  betow  the  sita(s) 
for  ttie  performance  of  work  dona  in  connectkin  with  the  specific 
grant 

Place  of  Performance  (Street  address,  city,  county,  stale,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Dnig-Free  Workplace  Act  of  1988.  and 
impternented  at  34  CFR  Part  85.  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sectfons  85.605  and  85.610- 

A.  As  a  conditkM)  of  the  grant.  I  certify  that  I  win  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possesskm,  or 
use  of  a  controlled  sut>stance  in  conducting  any  activity  with  ttie 
grant;  and 

B.  If  convk:ted  of  a  criminal  drug  offense  resulting  from  a 
vk>latk>n  occurring  during  the  conduct  of  any  grant  activity,  I  wil 
report  the  convkrtkxi,  in  writing,  within  10  calerxjar  days  of  the 
convfc:tion,  to:  Director,  Grants  Policy  arKl  Oversight  Staff. 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regk>nal  Office  Buikling  No.  3),  Washington.  DC 
20202-4248.  Notice  shall  inckxle  the  identifKatkxi  number(s)  of 
each  affected  grant 


\ 


Check  [  ]  if  ttwre  are  workplaces  on  fHettiat  are  rat  klentified 
here. 


A»  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  ttwt  the  applfcant  will  oorr>ply  with  the  above  certificatk>ns. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0013 


12/96 


Federal  Register / Vol.  66,  No.  2 /Wednesday,  January  3,  2001 /Notices 


581 


Certification  Regarding  Debarment,  Suspension.  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


TTiis  certification  is  required  by  the  Department  of  Educattonregulattons  implementing  Executive  Ordw  34CFR 

Part  85,  for  al  tower  tier  transactwns  meeting  the  IhreshoW  and  tier  requirements  stated  at  Sectkjn  85.110. 


bistmcUons  for  Certification 

1.  By  signing  and  submitting  this  proposal,  the  prospective  tower  ter 
participant  is  providkig  the  certifk^tton  set  out  below. 

2.  Ttie  certlficatkxi  In  this  clause  is  a  material  representation  of  fact 
upon  whteh  reliance  was  placed  when  this  transaction  was  entered 
into.  If  X  is  later  determined  that  the  prospective  lower  tier  partk:ipant 
krwwingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government  the  department  or 
agency  with  wtikii  this  transaction  originated  may  pursue  available 
remedies,  inckidkig  suspenston  and/or  debarmenL 

.  3.  The  prospective  tower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  If  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tton  was  erroneous  when  submitted  or  has  become  erroneous  by 
reason  of  ctianged  circumstances. 

4.  The  tenns 'covered  transactk>n."debaned,"suspended.' 
Ineligible,'  "tower  tier  covered  transaction.'  "participant,'  *  person.* 
■primary  covered  transactton," '  principal,'  'proposal,'  and  *voluntarily 
exchJded,'  as  used  in  this  dause,  have  the  meanings  set  out  In  the 
Definittorfs  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  wtMch  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  tttose  raguiattons 

5..  The  prospective  tower  tier  partkapant  agrees  by  submitting  this 
proposal  that  shouM  the  proposed  covered  transaction  be  entered 
Into,  it  shaH  not  knowii^  enter  into  any  lower  tier  covered  transactton 
with  a  person  who  is  debarred,  suspended,  dedared  inefegitite,  or 
vokjntarity  excluded  from  parttoipatton  in  this  covered  transactton. 
unless  authorized  by  the  department  or  agency  with  whteh  this 
transactton  originated. 


6.  The  prospective  tower  tier  participant  further  agrees  by  submittir»g 
this  proposal  that  H  wW  include  the  clause  titled  "Certification  Reganjing 
Debarment,  Suspenston,  Ineligtbilty,  and  Votuntary  Exc»usion-Lo«»er 
Tier  Covered  Transacttons.'  without  modification,  in  8N  tower  tier 
covered  transactions  and  in  aH  soiidtattons  for  tower  tier  covered 
transacttorts. 

7.  A  partKipant  in  a  covered  transaction  may  rely  upon  a  certWmtkin 
of  a  prospective  participant  in  a  tower  tier  covered  transaction  ttnt  it  is 
not  debaned.  suspended,  ineligible,  or  voluntarily  excluded  from  the 
cowered  transactton.  unless  it  knows  that  the  certificaiton  is  enoneous. 
A  perttotpant  may  decide  the  method  and  frequency  by  whteh  tt 
determines  the  eligibility  of  its  principals    Each  participant  may  but  is 
not  required  to,  check  the  Nonprocurement  Ust 

8.  Nothing  contained  in  the  foregoing  shal  be  conslnjed  to  require 
establishment  Gf  a  system  of  records  in  order  to  render  in  good  feitti  (he 
certificatton  required  by  this  clause.  The  knowledge  and  information  of 
a  partKipant  is  not  required  to  exceed  that  which  is  normalfy  possessed 
l>y  a  prudent  person  in  the  ordinary  course  of  busir>ess  dealings 

9.  Except  for  transacttons  authorized  under  paragraph  5  of  these 
instnjcttons,  if  a  partkapant  in  a  covered  transaction  knowingly  enters 
into  a  tower  tier  covered  transaction  with  a  person  who  is  suspended, 
det»rred,  ineligibto,  or  votontarily  excluded  from  pertdpation  in  Itm 
transactton,  in  additton  to  other  remedies  available  to  the  Federal 
Government,  ttie  department  or  agency  with  wtiich  ttiis  transaction 
originated  may  pursue  available  remedies,  including  suspenston  an^or 
debarment. 


CartiflGirtlon 

(1)  "f^  prospective  tower  tier  partfcipant  certifies,  by  submisston  of  this  proposal,  that  neither  it  nor  its  prindpals  are  presentJydeb*^ 
suspended,  proposed  for  debarment,  declared  ineligibie,  or  voluntarily  exckjded  from  paritoipation  in  this  transaction  by  any  Fedenri 
department  or  agency. 

(2)  Where  the  prospective  kjwer  tier  partfclpant  is  unable  to  certify  to  any  of  the  statements  in  this  certificatton,  such  prospective  partteipant  she! 
attach  an  expianatton  to  this  proposal. 


NAME  OF  APPtlCANT 


PR/AWARD  NUMBER  ANtVOR  PROJECT  MAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGI^TURE 


DATE 


ED  80-0014,  9/90  (Replaces  GCS-009  (REV.  12/88),  whteh  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  tliis  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


1.  Type  of  Federal  Action: 

I    Ha. contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 
D  Prints  QSub«»«r«l«« 

Tier ,  ifknown: 


Congressional  District,  if  known: 
6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  ifknown: 


3.  Report  Type: 

I       I  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prims: 


\ 


Congressional  District,  ifknown: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applk:able: 


9.  Award  Amount,  H known: 
% 


10.  a.  Name  and  Address  of  Lobbying  Registrant 
(if  individual,  last  name,  first  name.  Ml): 


A^    k*»mittan  raquMM  tnwgti  tUlam  m  mJhaHad  by  «••  31  U.S.C. 

' '•  13S2.  nmdHKiomn  o«  lat*ylng  acMlM  >  •  rmHriH  inii Muii  of  iKl 


nasplMidbrlwIar  itioiiawtMn  I 

Mo.  TNs  tfidou*  l(  iaqi*Ml  pumuwt  to  31  U^.C.  13S2.  This 

im  b»  wportid  to  t»  Cungw  mat  ■»»■■>  id  ■■  b«  i 

Any  pmon  atw  Wi  to  ■■  «•  raqi^nd  I 

to  •  CM  pnMy  of  im  Ina  IMI SIOOOO  aid  not  lam  tan  SIOOMO  tor 


b.  Indh^uais  Performing  Services  {induding  address  if 
different  from  No.  10a) 
{last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


AuttKxized  for  Local  Reprodudion 
Standard  Form  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Th«  disctosure  fonri  shall  be  completed  by  the  reporting  entity,  whether  subawardee  (X  prin^ 

action,  or  a  material  change  to  a  previous  fiHng.  pursuant  to  title  31  U.S.C.  section  1352.  The  fiSng  o(  a  form  is  required  for  each  par^ 

paymentto  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress  an  officer  or  amptoymof 

Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  CofTvlete  all  iterns  that  apply  for  both  the  ini^ 
change  report.  Refer  to  the  implemenUng  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  infonnation 


1.  Identify  the  type  or  covered  Federal  action  for  which  lobbyiog  activity  is  and/or  has  been  secured  to  h^^ 

2.  Identify  the  status  of  the  covered  Federal  action. 


3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foHowup  report  caused  by  a  material  change  to  the  information  previously  reported  enlar 
the  year  and  quarter  In  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federd 


action. 


4.  Enter  the  fuH  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  appropriate  dassificatian 
of  the  reporting  entity  that  designates  if  It  is,  or  expects  to  be.  a  prime  or  subaward  recipient.  Identifytheberof  the  subawardoe.e.g..  the  first  subawardee 
of  the  prime  is  the  1  st  tier.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grarits. 

5.  If  the  organization  filing  the  report  in  item  4  checks  'Subawardee.' then  enter  the  fuH  name,  address,  dty.  State  and  zip  code  oT  the  prme  Federal 
recipient.  Include  Congressional  District  if  known. 

6.  Emer  the  name  of  the  Federal  agency  rnaking  the  award  or  toanconwiitment  Include  at  leaat  one  organizationallevel  below 
example.  Department  of  Transportatfon,  UnKed  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  fuMCatatog  of  Federal  Domestic  Ass^^ 
(CFDA)  number  for  grants,  cooperative  agreements,  toans.  and  foan  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  avaHablefor  the  Federal  action  identified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number 
lnvitatk)n  for  Bid  (IFB)  number  grant  announcement  number,  the  contract,  grant,  or  toan  award  number,  the  application/proposal  control  numbea 
assigned  by  the  Federal  agency).  Inchjde  prefixes,  e.g.,  "RFP-OE-90-001 .' 

9.  For  a  covered  Federal  action  where  there  has  been  an  awanj  or  foan  contmitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/loan 
commitment  for  the  prime  entity  klentified  In  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city,  State  and  zip  code  of  the  kibbying  registrant  under  the  Lobbying  Disclosure  Act  of  1995  engaged  by  tt>e  reporting 
entity  klentified  in  Kem  4  to  influence  the  covered  Federal  actmn. 


(b)  Enter  the  full  names  of  the  indivMuaKs)  pertbrming  servtaes.  and  include  full  address  if  different  from  10  (a).  Enter  Last  Name  Rnt  Name  and 
Middle  Initial  (Ml). 

11.  The  certifying  official  shal  sign  and  data  the  fbrni,  print  his/her  name,  tide,  and  telephone  number. 


According  to  the  Papen««yk  Reductkxi  Act,  as  amended,  no  persons  are  required  to  respond  to  a  co«ectton  of  infermatwn  unless  it  displays  a  va^ 
Number.  The  vahd  OMB  control  number  for  this  information  coBectkxi  is  OMB  No.  0348-0046.  Public  reporting  bunlen  for  this  ooNection  of  inltannrtion  is 
estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
n^ded.  and  completing  and  reviewing  the  coflectton  of  information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  oT  this  coaactkm  of 
informatkjn.  inchjding  suggestions  for  reducing  this  bunlen.  to  the  Office  of  Management  and  Budget  Papen(»orti  Reductwn  Proiect  (0348-0046).  Washington 
DC  20503. 


\    ' 
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0MB  Control  No.  1801-0004  (Esq).  8/31/2001) 


NCmCE  TO  ALL  APPUCANTS 


Tbe  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  apices 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  die  Inq>roving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Sectioo  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPUCATIWIS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  diis  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  diis  descrq)tioo(HiIy  for  jKOJects 
or  activities  that  it  carries  out  with  fimds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
odKr  eligible  applicants  diat  appiy  to  die  State  for 
funding  need  to  provide  this  descriptioD  in  their 
applications  to  die  State  for  funding.  Tbe  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provisioa  Require? 

Section  427  requires  each  applicant  for  fimds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  die  steps  die  applicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
odier  program  beneficiaries  widi  special  needs.  This 
provision  allows  applicants  discretion  in  developing  die 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participadtm:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  detenoine  whedier  diese  or  odier  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-Amded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengdiy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  diose  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
die  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  coonectioo  with 
related  topics  in  die  application. 

Section  427  is  not  intended  to  duplicate  die 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  diat  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  api^cant  may  use  the 
Federal  fimds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  nuy  help  illustrate  how  an 
applicaiu  may  comply  with  Section  427. 

(1)  An  ^iplicant  that  proposes  to  cany  out  an 
adult  literacy  project  serving,  ammig  odiers. 
adults  widi  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  die  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicaai  diat  proposes  to  develop 
instructional  materials  for  classroom  use  ought 
describe  bow  it  will  make  die  materials  available 
cm  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  diat  girls  may  be  less  likely  dian 
boys  to  enroll  in  tbe  course,  might  indicate  bow  it 
intends  to  conduct  'outireach*  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  diat  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  awess 
and  participation  in  dieir  grant  programs,  and  we 
appreciate  your  co(^ration  in  re^mnding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  widi 
an  average  of  1 .5  hours,  including  die  time  to  review  instructions,  search  existing  dau  resources,  gather  and  maintain 
die  dau  needed,  and  complete  and  review  die  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  tliis  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-46S1. 


(FR  Doc.  01-68  Filed  1-2-01;  8:45  am) 
BHJJNC  CODE  4000-01-C 


V 


Wednesday, 
January  3,  2001 


Part  V 


Environmental 
Protection  Agency 

40  CFR  Part  52 

Approval  and  Promulgation  of  Air  Quality 
Implementation  Plans;  District  of 
Columbia,  Maryland,  Virginia;  Post  1996 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC-2025,  MD-3064,  VA-5052;  FRL-6922- 
91 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia,  Maryland,  Virginia;  Post 
1996  Rate-of-Progress  Plans,  One- 
Hour  Ozone  Attainment 
Demonstrations  and  Attainment  Date 
Extension  for  ttie  Metropolitan 
Washington  D.C.  Ozone  Nonattalnment 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plans  (SIPs) 
consisting  of  the  Post-1996  rate-of- 
progress  (ROP)  plans  with 
transportation  control  measures  and  the 
one-hour  ozone  attainment 
demonstrations  for  the  Metropolitan 
Washington  D.C.  serious  nonattalnment 
area  (the  Washington  area)  submitted  by 
the  Ettstrict  of  Columbia's  Department  of 
Health  (DoH),  Maryland's  Department  of 
the  Environment  (MDE)  and  by  the 
Virginia  Department  of  Environmental 
Quality  (VADEQ).  EPA  is  also  approving 
the  request  to  extend  the  attainment 
date  to  November  15,  2005.  The  Clean 
Air  Act  (CAA  or  the  Act)  requires  EPA 
to  establish  national  air  quality 
standards  (NAAQS)  for  certain 
widespread  pollutants  that  cause  or 
contribute  to  air  pollution  for  the 
purposes  of  the  one-hour  ozone 
NAAQS.  The  Post-1996  ROP  plans  and 


the  one-hour  ozone  attainment 
demonstrations  will  residt  in  significant 
emission  reductions  of  volatile  organic 
compoimds  (VOCs)  and  oxides  of 
nitrogen  (NOx)  in  the  Washington  area. 
The  intended  effect  of  this  action  is  to 
approve  these  SIP  revisions  as  meeting 
the  requirements  of  the  Act. 

DATES:  This  final  rule  is  effective  on 
February  2,  2001. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Envirorunental  Protection 
Agency,  Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103; 
District  of  Columbia  Department  of 
Public  Health,  Air  Quality  Division.  51 
N  Street.  N.E..  Washington.  DC  20002; 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  Maryland,  21224;  and  the 
Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street, 
Richmond,  Virginia,  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Cripps,  (215)  814-2179  or 
Janice  Lewis,  (215)  814-2185  at  the  EPA 
Region  III  office  above  or  e-mail 
Cripps.Christopber@epa.gov  or 
Lewis.Janice@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

This  SUPPLEMENTARY  INFORMATION 
section  is  organized  to  address  the 
following  questions: 

A.  What  actions  is  EPA  taking  today? 

B.  What  Previous  Action  Has  Been  Talcen  on 

These  SIP  Revisions? 

C.  What  were  the  conditions  for  approval 

provided  in  the  Notice  of  Proposed 
Rulemakings  for  the  Posl-1996  ROP 


plans  and  the  attainment 
demonstrations? 

D.  What  amendments  to  the  attainment 

demonstration  SIP  did  the  Washington. 
DC  area  States'  make  since  the  December 
16. 1999? 

E.  What  Stale  enforceable  commitments  were 

needed  for  approval? 

F.  What  was  the  scope  of  the  July  28.  2000 

Supplemental  Notice  of  Proposed 
Rulemaking? 

G.  What  was  the  scope  of  the  October  16, 

2000  Supplemental  Notice  of 

Availability? 
H.  When  did  EPA  make  a  determination 

regarding  the  adequacy  of  the  Motor 

Vehicle  Emissions  Budgets  for  the 

Metropolitan  Washington,  DC  area? 
I.  What  SIP  elements  did  EPA  need  to  take 

final  action  on  before  full  approval  of  the 

attainment  demonstration  could  be 

granted? 
J.  What  are  the  Clean  Air  Act  measures  relied 

on  for  the  post-1996  and  attainment 

demonstration  SIP  submission? 
K.  What  are  the  conformity  budgets  in  the 

post-1996  ROP  plans  and  the  attainment 

demonstrations? 
L.  What  happens  to  the  2005  budgets  when 

States  change  their  budgets  using  the 

MOBILE6  Model? 
M.  What  comments  were  received  on  the 

proposed  approvals  and  how  has  EPA 

responded  to  those? 

I.  Background 

A.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  Post-1996  ROP 
plans,  the  one-hour  attainment 
demonstrations  and  attainment  date' 
extension  submitted  by  DoH,  MDE  and 
VADEQ  for  the  Washington  area.  The 
following  tables  identify  submittal  dates 
and  amendment  dates  for  the  post-1996 
ROP  plans  and  the  attainment 
demonstrations: 


Table  1.— POST-1996  ROP  Plans 

* 

DC 

MD 

VA 

November  10  1997 

December  24,  1997 

December  19,  1997. 

Mav  25  1999                      

May  20,  1999  

May  25.  1999. 

\ 


Table  2.— Attainment  Demonstrations 


DC 

MD 

VA 

Initial  submittal  dates                      .... 

April  24,  1998  

April  29^  1998 

August  17,  1998  

February  14,  2000 

(MD  SIP  No.  00-01) 

April  29,  1998. 

Amendment  dates  

October  27,  1998  

February  16,  2000 

March  22,  2000  

August  18,  1998. 

SuDOtemental  dates 

Febmary  9,  2000. 

Supplemental  dates 

March  31.  2000  

(MD  SIP  No.  00-^)2) 

March  31,  2000. 

Table  3.— Attainment  Date  Extension  Request 


Initial  submittal  dates 
Supplemental  dates  .. 


September  20.  1999 
February  16,  2000  ... 


July  16,  1999 

February  14,  2000 


September  3,  1999. 
February  9,  2000. 
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B.  What  Previous  Action  Has  Been 
Taken  on  These  SIP  Revisions? 

On  September  28,  2000.  and  October 
19.  2000.  EPA  published  Notices  of 
Proposed  Rulemaking  on  the  Post-1996 
plans  for  the  Washington  area  (65  FR 
58243  and  65  FR  62658).  On  December 
16, 1999  (64  FR  70460),  we  proposed 
approval  of  the  attainment 
demonstration  and  request  for  an 
attainment  date  extension  for  the 
Metropolitan  Washington,  DC  area. 

On  February  22,  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
on  guidance  memoranda  relating  to  the 
ten  one-hour  ozone  attainment 
demonstrations  (including  the 
Washington  area)  proposed  for  approval 
or  conditional  approval  on  December 
16, 1999.  The  guidance  memoranda  are 
entitled:  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone 
Attainment  Demonstrations"  dated 
November  3,  1999,  and  "Guidance  on 
the  Reasonably  Available  Control 
Measiu^s  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattalnment  Areas"  dated 
November  30, 1999. 

On  July  28,  2000,  EPA  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonstration  (65  FR  46383).  hi  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in 
these  SIPs.  This  supplemental  notice  is 
discussed  in  the  section  entitled  "What 
was  the  scope  of  the  July  28,  2000 
Supplemental  Notice  of  Proposed 
Rulemaking?"  below. 

On  October  16,  2000  (65  FR  61134), 
another  notice  of  supplemental 
proposed  rulemaking  was  published  to 
specifically  support  the  proposed 
attainment  demonstration  published  on 
December  16, 1999  for  the  four  serious 
ozone  nonattalnment  areas  (including 
the  Washington  area).  Originally,  EPA 
established  a  comment  period  for  this 
supplemental  proposal  ending  on 
October  31,  2000.  A  notice  extending 
the  comment  period  on  the  October  16, 
2000  notice  was  published  on 
November  2,  2000  (65  FR  65818).  An 
additional  notige  correcting  a 
typographical  error  was  published  on 
November  9,  2000  (65  FR  67319).  This 
supplemental  notice  is  discussed  in  the 
section  entitled  "What  was  the  scope  of 
the  October  16,  2000  Supplemental 
Notice  of  Availability?"  below. 

Comments  received  on  all  of  the 
proposed  notices  listed  in  this  section 
relevant  to  the  Metropolitan 
Washington,  DC  area  attainment 
demonstration,  Post-1996  ROP  plan  and 


attainment  date  extension  are  discussed 
in  section  I.  M.  below. 

C.  What  Were  the  Conditions  for 
Approval  Provided  in  the  Notice  of 
Proposed  Rulemakings  for  the  Post-1996 
ROP  Plans  and  the  Attainment 
Demonstrations? 

On  December  16, 1999  (64  FR  70460), 
we  proposed  approval  of  the  attainment 
demonstration  and  request  for  an 
attainment  date  extension  for  the 
Metropolitan  Washington,  DC  area.  Oiu 
approval  was  contingent  upon  certain 
actions  by  Maryland,  Virginia  and  the 
District  of  Columbia  ("the  District"). 

These  actions  were: 

1.  The  District,  Maryland  and  Virginia 
each  had  to  adopt  and  submit  an 
adequate  motor  vehicle  emissions 
budget  and  concurrently  submit  a  list  of 
potential  control  measures  that,  when 
implemented,  would  be  expected  to 
provide  sufficient  additional  emission 
reductions  to  ensiu«  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1999  control  strategy  levels 
contained  in  the  attainment 
demonstrations  considering  growth. 
These  measmes  could  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget.  The  states 
and  the  District  needed  to  submit  the 
revised  budget  and  list  of  potential 
measures  in  time  to  allow  EPA  to 
determine  the  budgets  adequate  by  May 
31,  2000. 

2.  The  District,  Maryland  and  Virginia 
each  had  to  adopt  and  submit  an 
enforceable  commitment,  or  reaffirm  an 
existing  enforceable  commitment  to  do 
the  following: 

(a)  Submit  meastu-es  by  July  1 ,  2000 
for  additional  emission  reductions,  if 
any,  as  required  to  ensure 
nonattainment  area  emissions  in  2005 
are  equal  to  or  less  than  the  1999  control 
strategy  levels. 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  July  1,  2000 
if  additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(c)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  1  year  after  the 
mobile  sources  MOBILE6  model  is 
issued  (required  only  if  the  attainment 
SIPs  include  the  benefits  of  EPA's  Tier 
2/sulfur  rule). 

(d)  Perform  a  mid-course  review. 

3.  The  District,  Maryland  and  Virginia 
each  had  to  adopt  and  submit  a  rule  or 
rules  for  additional  emission  reductions 
needed,  if  any,  to  ensine  nonattainment 
area  emissions  in  2005  are  equal  to  or 
less  than  the  1999  control  strategy 
levels.  If  any  of  these  adopted  measures 
affected  the  motor  vehicle  emissions 


budgets,  then  the  District,  Maryland  and 
Virginia  each  needed  to  adopt  and 
submit  a  revised  SIP  that  incorporated 
revised  motor  vehicle  emissions  budgets 
reflecting  such  measiues.  These  rules 
and  revised  motor  vehicle  emissions 
budgets,  if  any,  needed  to  be  submitted 
by  July  1,  2000. 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  did  the  Washington, 
D.C,  Area  States'  Make  Since  December 
16.  1999? 

The  following  is  a  smnmary  of  such 
submittals  whidi  include  submittal 
dates  of  revisions,  the  content  of  these 
submissions  and  other  pertinent  facts 
regarding  these  submissions: 

On  February  9.  14  and  16,  2000, 
Virginia,  Maryland  and  the  District, 
respectively,  submitted  the  "State 
hnplementation  Plan  (SIP)  Revision. 
Phase  II  Attainment  Plan  for  the 
Washington  DC-MD-VA  Nonattainment 
Area"— dated  February  3.  2000. 
Hereafter  in  this  notice  the  phrase  "the 
February  3  plan  document"  means  the 
document  entitled  "State 
Implementation  Plan  (SIP)  Revision. 
Phase  n  Attainment  Plan  for  the 
Washington  DC-MD-VA  Nonattainment 
Area"  that  was  dated  February  3,  2000. 
These  submittals  contain  the  2005 
motor  vehicle  emissions  budgets  that 
include  Tier  2/sulfur  benefits, 
commitments  to  a  mid-course  review 
and  a  list  of  potential  control  measiu^s 
(from  which  a  set  of  measures  could  be 
selected)  that  when  implemented, 
would  be  expected  to  provide  sufficient 
additional  emission  reductions  to 
ensure  nonattainment  area  emissions  in 
2005  are  equal  to  or  less  than  the  control 
strategy  levels  contained  in  the  modeled 
demonstration  of  attainment.  Also,  they 
contain  a  demonstration  that  sufficient 
additional  emission  reductions  are 
included  to  ensure  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1999  control  strategy  levels 
contained  in  the  attainment 
demonstrations  considering  growth. 

On  March  22  and  31.  2000.  the 
District.  Maryland  and  Virginia 
submitted  the  "Proposed  Revision  to 
State  Implementation  Plan  (SIP) 
Revision,  Phase  II  Attainment  Plan  for 
the  Washington  DC-MD-VA 
Nonattainment  Area,  establishing  the 
out  year  Mobile  Emissions  Budgets  for 
Transportation  Conformity" — dated 
March  22,  2000.  (Hereafter  in  this  notice 
the  phase  "the  March  22  plan 
document"  means  the  dociunent 
entitled  "Proposed  Revision  to  State 
Implementation  Plan  (SIP)  Revision, 
Phase  II  Attainment  Plan  for  the 
Washington  DC-MD-VA  Nonattainment 
Area,  establishing  out  year  Mobile 
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Emissions  Budgets  for  Transportation 
Conformity"  that  was  dated  March  22, 
2000.)  These  submittals  amended 
chapters  1  and  9  of  the  February  3  plan 
document.  These  submittals  established 
outyear  budgets  and  submitted  an 
enforceable  commitment  to  revise  the 
SIP  and  motor  vehicle  emissions  budget 
1  year  after  the  MOBILES  model  is 
issued.  In  today's  action  EPA  is  acting 
only  on  the  commitment  found  in 
section  9.1.1.2  entitled  "Commitment  to 
Revise  Mobile  Emissions  Budgets"  to 
revise  the  motor  vehicle  emissions 
budget  one-year  after  the  MOBILES 
model  is  issued.  The  portions  of  the 
March  22  plan  dociunent  that  establish 
outyear  budgets  will  be  the  subject  of  a 
separate  rulemaking  action. 

E.  What  State  Enforceable  Commitments 
Were  Needed  for  Approval? 

Of  the  four  enforceable  conunitments 
described  in  the  December  16, 1999, 
NPR  two  are  now  moot:  Numbers  2.a 
and  2.b  described  in  the  section  entitled 
"What  were  the  conditions  for  approval 
in  ovu  December  16,1999  Notice  of 
Proposed  Rulemaking"  above.  The  first 
is  moot  because  EPA  has  approved  the 
relevant  rules.  The  Regional 
Administrator  has  signed  the  final 
action  final  approving  the  rules  for 
additional  reductions,  and  these  final 
actions  have  been  or  shortly  will  be 
published  in  the  Federal  Register.  The 
second  is  moot  because  none  of  these 
new  measures  affect  the  motor  vehicle 
emissions  budgets.  Thus  the  relevant 
criterion  for  approving  the  attainment 
demonstration  SIP  is  whether  or  not  the 
States  and  the  District  have  submitted 
SIP  revisions  to  fulfill  the  other  relevant 
conditions  for  approval  set  forth  in  the 
December  16, 1999  NPR. 

Of  the  two  remaining  commitments 
regarding  the  mid-course  review  and 
revision  of  the  motor  vehicle  emissions 
budgets  using  the  MOBILE6  model,  the 
States  and  the  District  submitted 
specific  enforceable  commitments  in  the 
February  3  and  March  22  plan 
documents  to  meet  these  conditions. 

F.  What  Was  the  Scope  of  the  July  28, 
2000  Supplemental  Notice  of  Proposed 
Rulemaking? 

On  July  28.  2000.  EPA  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonstration  (65  FR  46383).  In  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in 
these  SIPs: 

First,  we  proposed  a  clarification  of 
what  occurs  if  we  finalize  conditional  or 
full  approval  of  any  of  these  SIPs  based 
on  a  State  commitment  to  revise  the 


SIP'S  motor  vehicle  emissions  budgets 
in  the  future.  Under  the  proposal,  the 
motor  vehicle  emissions  budgets  in  the 
approved  SIP  will  apply  for 
transportation  conformity  purposes  only 
luitil  the  budgets  are  revised  consistent 
with  the  commitment  and  we  have 
foimd  the  new  budgets  adequate.  Once 
we  have  found  the  newly  revised 
budgets  adequate,  then  they  would 
apply  instead  of  the  previous 
conditionally  or  fully  approved  budgets. 
Normally,  revisions  to  approved  budgets 
cannot  be  used  for  conformity  purposes 
'imtil  we  approve  the  revised  budgets 
into  the  SIP.  Therefore,  we  proposed  to 
clarify  that  when  ova  approval  of  these 
1-hour  ozone  attainment  demonstrations 
is  based  on  a  commitment  to  future 
revisions  to  the  budget,  our  approval  of 
the  budget  lasts  only  until  revisions  to 
satisfy  those  conditions  are  submitted 
and  we  find  them  adequate. 

Second,  we  proposed  that  States  may 
opt  to  commit  to  revise  their  emissions 
budgets  1  year  after  the  release  of  the 
MOBILE6  model,  as  originally  proposed 
on  December  16, 1999.  Or,  States  may 
commit  to  a  new  option,  i.e.,  to  revise 
their  budgets  2  years  following  the 
release  of  the  MOBILES  model, 
provided  that  conformity  is  not 
determined  without  adequate  MOBILE6- 
derived  SIP  budgets  during  the  second 
year.  This  proposal  did  not  affect  the 
Metropolitan  Washington.  DC  area 
because  the  District.  Maryland  and 
Virginia  have  submittted  an  enforceable 
conunitment  to  revise  the  motor  vehicle 
emissions  budgets  within  one  year  after 
the  official  release  of  the  MOBILE6 
model. 

In  addition,  we  reopened  the 
cgnmient  period  to  take  comment  on 
these  two  issues  and  to  allow  comment 
on  any  additional  materials  that  were 
placed  in  the  dockets  for  the  proposed 
actions  close  to  or  after  the  initial 
comment  period  closed  on  February  14, 
2000  (65  FR  at  46383,  July  28,  2000).  For 
many  of  the  areas,  additional 
information  had  been  placed  in  the 
docket  close  to  or  since  the  initial 
.  comment  period  concluded.  In  general, 
these  materials  were  identified  as 
consisting  of  motor  vehicle  emissions 
budgets,  and  revised  or  additional 
conunitments  or  reaffirmations 
submitted  by  the  States  (65  FR  at  46387. 
July  28.  2000). 

G.  What  Was  the  Scope  of  the  October 
16,  2000  Supplemental  Notice  of 
Availability? 

On  October  16,  2000  EPA  published 
a  Notice  of  Availability  and  reopening 
of  the  comment  period  (65  FR  61134). 

This  notice  was  in  regards  to  an 
emalysis  to  evaluate  emission  levels  of 
oxides  of  nitrogen  (  NOx)  and  volatile 


organic  compounds  (VOC)  and  their 
relationships  to  the  application  of 
current  and  anticipated  control 
measures  expected  to  be  implemented 
in  foiu  serious  one-hour  ozone 
nonattainment  areas.  This  analysis  was 
done  to  determine  if  additional 
reasonably  available  control  measiu«s 
(RACM)  are  available  after  adoption  of 
Act  required  measures  for  the  following 
serious  ozone  nonattainment  areas: 
Greater  Connecticut;  Springfield, 
Massachusetts;  Washington,  D.C.- 
Virginia-Maryland; and  Atlanta. 
Georgia.  The  EPA  performed  this 
analysis  in  response  to  comments  that 
were  submitted  on  the  proposals  on 
these  areas'  one-hour  ozone  attainment 
demonstrations.  The  EPA  took  action  to 
propose  approval  (and  disapproval  in 
the  alternative)  of  these  cireas'  State 
implementation  plans  (SIPs)  on 
December  16. 1999  (Greater  Connecticut 
(64  FR  70332);  Springfield  (64  FR 
70319);  Metropolitan  Washington  (64 
FR  70460);  and  Atlanta  (64  FR  70478)). 
This  information  supplemented  the 
December  16, 1999  proposals. 

H.  When  Did  EPA  Make  a 
Determination  Regarding  the  Adequacy 
of  the  Motor  Vehicle  Emissions  Budgets 
for  the  Metropolitan  Washington,  DC 
Area? 

The  District,  Maryland  and  Virginia 
submitted  revisions  to  the  attainment 
plan  SIP  for  the  Metropolitan 
Washington,  D.C.  area  on  February  16, 
14  and  9,  2000,  respectively.  These 
revisions  contained  revised  motor 
vehicle  emissions  budgets  for  the 
attainment  year  of  2005  with  a  list  of 
control  measures  that,  when 
implemented,  would  be  expected  to 
provide  sufficient  additional  emission 
reductions  to  ensure  nonattainment  area 
emissions  in  2005  are  equal  to  or  less 
than  the  1999  control  strategy  levels 
contained  in  the  attainment 
demonstrations  considering  growth.  On 
January  6,  2000,  December  22, 1999,  and 
December  28, 1999,  the  District,  Virginia 
and  Maryland,  respectively,  reaffirmed 
their  existing  enforceable  commitments. 
The  lists  of  measures  were  identified  in 
Tables  6-1  and  6-2  of  the  February  3, 
2000  plan  document. 

On  March  2,  2000,  a  notice  was 
posted  on  EPA's  website  commencing 
the  comment  period  on  the  adequacy  of 
the  motor  vehicle  emissions  budgets  in 
these  February  2000  SIP  revisions  for 
the  Washington  DC  area.  That  notice 
also  informed  the  public  that  the  entire 
revised  attainment  plan  submitted  by 
the  District,  Maryland  and  Virginia  had 
been  posted  by  them  electronically. 
EPA's  March  2, 1999  website  notice  also 
provided  a  link  to  and  the  address  for 
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the  website  where  interested  members 
of  the  public  could  access  the 
attainment  plan.  EPA's  adequacy  public 
comment  period  closed  on  April  3, 
2000.  No  public  comments  were 
received  pursuant  to  EPA's  March  2, 
2000  posting.  We  did  receive  comments 
on  the  adequacy  of  the  budgets  pursuant 
to  our  December  16,  1999  NPR.  The 
comments  relevant  to  the  adequacy 
determination  of  these  budgets  were 
addressed  in  a  response  to  comments 
document  portion  of  the  technical 
support  document  prepared  for  the 
adequacy  determination.  The  finding 
that  the  budgets  of  the  revised 
attainment  plan  are  adequate  were  made 
in  letters,  dated  May  31.  2000,  ft-om  EPA 
Region  III  to  the  Maryland  Department 
of  the  Environment,  Virginia 
Department  of  Environmental  Quality 
and  the  District  of  Columbia 
Environmental  Regulation 
Administration.  In  a  June  8,  2000, 
Federal  Register  notice  we  annoimced 
that  we  had  determined  the  budgets 
contained  in  the  February  2000 
submissions  were  adequate  (65  FR 
36439).  These  findings  were  effective  on 
June  23,  2000. 

These  budgets  included  the  benefits 
of  EPA's  Tier  2/sulfur  rule.  The  District. 
Maryland  and  Virginia  have  an 
acceptable  commitment  to  revise  the 
attainment  year  motor  vehicle  emissions 
budgets  using  the  M0BILE6  model  one 
year  after  the  release  of  the  MOBILE6 
model. 

/.  What  SIP  Elements  Did  EPA  Need  To 
Take  Final  Action  on  Before  Full 
Approval  of  the  Attainment 
Demonstration  Could  Be  Granted? 

In  the  NPR  for  the  Metropolitan 
Washington,  DC  attainment 
demonstration  SIP  published  on 
December  16. 1999.  EPA  noted  in  Tables 
3  through  6  the  status  of  many  of  the 
control  measures  or  part  D  requirements 
of  the  Act  for  serious  areas.  Not  all  of 
these  were  approved  on  the  date  of  the 
NPR.  The  following  provides  the  status 
of  these  SIP  elements: 

On  October  29. 1999.  EPA  approved 
Maryland's  enhanced  vehicle  inspection 
and  maintenance  SIP  (64  FR  58340). 


On  October  27.  1999.  EPA  approved 
the  District's  Non-CTG  VOC  RACT  rule 
and  rules  for  Stage  II.  surface  cleaning 
and  degreasing  and  graphic  arts  rule  (64 
FR  57777). 

On  December  28.  1999.  EPA  approved 
Maryland's  and  Virginia's  national  low 
emission  vehicle  (NLEV)  SIPs  (64  FR 
72564). 

On  July  20.  2000.  EPA  approved  the 
District's  national  low  emission  vehicle 
(NLEV)  SIP  (65  FR  44981). 

On  July  19.  2000,  and  October  6, 
2000.  EPA  approved  Maryland's  and 
Virginia's,  respectively,  15%  VOC 
Reduction  Plans  (65  FTl  44686  and  65 
FR  59727,  respectively). 

On  November  3, 1999,  EPA  approved 
Virginia's  siuface  cleaning  and 
degreasing  rules  (64  FR  59635). 

Elsewhere  in  today's  Federal  Register 
EPA  is  approving  Maryland's  new 
source  review  regulation  for  the 
Metropolitan  Washington,  D.C.  area. 

EPA  is  not  crediting  the  Virginia 
attainment  demonstration  or  Post- 1996 
ROP  plan  for  measures  fi-om  VOC 
sources  subject  to  the  Non-CTG  RACT 
or  the  expanded  point  source 
regulations  to  25  TPY  measure 
requirements  imless  source  specific 
limits  are  approved  into  the  SIP.  One  of 
the  source  specific  rules  was  approved 
on  January  22, 1999  (64  FR  3425)  as 
well  as  a  category  specific  rule  covering 
lithographic  printing  operations  on 
March  12,  1997  (62  FR  11334).  The 
Regional  Administrator  of  EPA  Region 
ni  has  signed  a  final  action  approving 
the  remaining  soiut:e  specific  RACT 
rules.  That  action  has  been  or  will  be 
published  shortly  in  the  Federal 
Register. 

Maryland  has  a  state-wide  Non-CTG 
RACT  rule  which  statutorily  had  to 
cover  50  TPY  sources  in  the  Washington 
area  and  which  Maryland  lowered  the 
applicability  of  the  Non-CTG  rule  to  25 
TPY.  Because  EPA  has  not  finished 
action  on  all  the  soiuce  specific  RACT 
determinations  for  other  parts  of  the 
state,  EPA  has  not  fully  approved  the 
state-wide  Non-CTG  RACT  rule. 
However,  Maryland  has  submitted 
RACT  regulations  for  all  relevant 
sources  located  in  the  Washington  area. 


and  EPA  has  determined  that  Maryland 
is  not  taking  credit  for  any  RACT 
reductions  from  sources  or  categories  of 
sources  in  the  attainment  demonstration 
or  Post-1996  ROP  plan  for  which  there 
is  not  a  SIP-approved  RACT  rule.  These 
rules  had  been  approved  into  the  SIP 
prior  to  December  16, 1999.  These  rules 
covered  categories  such  as  structural 
steel  coating,  explosives  and  propellant 
manufacturing,  bakeries,  and  other 
categories.  Fuurther  details  are 
doGiunented  in  the  technical  support  for 
this  final  action. 

On  December  14.  2000,  the  Regional 
Administrator  signed  a  final  action 
approving  the  District's  NOx  RACT  rule. 
That  action  has  been  or  will  be 
published  shortly  in  the  Federal 
Register. 

On  December  15,  2000,  the  Regional 
Administrator  signed  final  actions 
approving  Maryland's  and  Virginia's 
NOx  RACT  rules.  The  Virginia  final 
approval  also  included  RACT 
detectninations  for  Non-CTG  major  VOC 
soiut:es.  These  actions  have  been  or  will 
be  published  shortly  in  the  Federal 
Register. 

On  December  15.  2000,  EPA  approved 
into  the  SIP  the  Maryland's  NOx  budget 
rule  consistent  with  the  OTC  MOU 
Phase  II  (65  FR  78416). 

On  December  14,  2000,  the  Regional 
Administrator  signed  a  final  action 
approving  the  District's  beyond  RACT 
rule  for  large  NOx  sources.  That  action 
has  been  or  will  be  published  shortly  in 
the  Federal  Register. 

On  December  14,  2000.  EPA  approved 
into  the  SIP  two  Virginia  permits  that 
impose  a  0.15  pounds  of  NOx  per 
million  BTU  heat  input  on  emissions 
units  at  two  electric  generating  facilities 
in  the  Washington  area  (65  FR  78100). 

On  December  14.  2000.  the  Regional 
Administrator  signed  a  final  action 
approving  the  Maryland's  NOx  SIP  Call 
state-wide  rule.  That  action  has  been  or 
will  be  published  shortly  in  the  Federal 
Register. 

/.  What  Are  the  Clean  Air  Act  Measures 
Relied  on  for  the  Post- 1996  and 
Attainment  Demonstration  SIP 
Submission? 


Table  3.— Control  Measures  in  the  1-Hour  Ozone  Post-1996  ROP  and  Attainment  Plans  for  the 

Metropolitan  Washington  Nonattainment  Area 


Control  measure 


Enhanced  Inspection  &  Maintenance  

Federal  Motor  Vehicle  Control  program  

NLEV  

Reformulated  Gasoline  (Phase  1  &  2) 

Transportation  Control  Measures  (TCM)  

Federal  Non-road  Gasoline  Engine  standards 


Type  of  measure 


Approved  SIP 

Federal  

Approved  SIP  opt-in 

State  opt-in 

Approved  SIP 

Federal  


Credited  in  post- 
1996  plan 

Yes  

Tierl  

Yes  

Phase  1  

Yes  

Yes  


Credited  in  at- 
tainment plan 


Yes. 

Tier  1  and  2. 

YesV 

Ptiase2. 

Yes. 

Yes. 
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Table  3.— Control  Measures  in  the  1-Hour  Ozone  Post-1996  ROP  and  Attainment  Plans  for  the 
Metropolitan  Washington  Nonattainment  Area— -Continued 


Control  measure 


Federal  Non-road  Heavy  Duty  diesel  engine  standards  

Railroad  Locomotive  Controls 

NOxRACT  ; 

Non-CTG  RACT  to  50  tpy - 

VOC  Point  Source  Regulations  to  25  tons/year  2' 

Stage  II  Vapor  Recovery »  &  On-tx)ard  Refueling  Vapor  Recovery 
(ORVR). 

AIM  Surface  Coatings 

Consumer  &  commercial  products - 

Autobody  refinishing  

Surface  Cleaning/Degreasing  

Open  Buming  Ban^  

Stage  I  Vapor  Recovery* 

Graphic  Arts  

Heavy  Duty  Diesel  Engines  (On-road)  

Beyond  FtACT  NOx  Requirements  on  Utilities 


Type  of  measure 


Federal  

Federal  

Approved  SIP 

Approved  SIP 

Approved  SIP  

Approved  SIP;  Federal 


Federal  

Federal  

Federal  

Approved  SIP 
Approved  SIP 
Approved  SIP 
Approved  SIP 

Federal  

Approved  SIP 


Credited  in  post- 
1996  plan 


Yes 

No  .. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

No  .. 


Credited  in  at- 
tainment plan 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


in  1985  for  most  sources,  and 


Notest 

1  To  ttie  extent  NLEV  not  superceded  by  Tier  2. 

2  Maryland  and  Virginia  only.  .    _,  ■      ,         ...        .0. 

3  Reduction  credits  calculated  for  Maryland  and  Virginia  only.  The  Distnct  required  implementation  of  Stage  .   .     o.        n 

claimed  no  reductions  since  1990.  (The  District's  Stage  II  regulation  was  amended  after  1990  to  comply  with  the  requirements  for  Stage  II  con- 
trols set  forth  in  the  1990  amendments  to  the  Clean  Air  Act.  EPA  has  approved  the  Distnct's  rule  into  the  SIP. 

*  Reductions  only  in  those  additional  areas  in  Maryland  and  Virginia  that  were  added  to  the  Metropolitan  Washington  DC.  area  after  1990. 

K.  What  Ak  the  Conformity  Budgets  in  the  Post-1996  ROP  Plans  and  the  Attainment  Demonstrations? 


Table  4.— Transportation  Con- 
formity Budgets  for  the  Wash- 
ington Area 


VOC  (tons/ 

hK)x(tons/ 

day) 

day) 

Post-1996 

ROP  Plan  .. 

128.5 

196.4 

One-hour 

Ozone  At- 

tainment 

Demonstra- 

tion   

101.8 

161.8 

EPA  has  concluded  that  the  SIP 
demonstrates  attainment  with  these 
budgets  and  contains  the  measures 
necessary  to  support  these  budgets. 

L.  What  Happens  to  the  2005  Budgets 
When  States  Change  Their  Budgets 
Using  the  MOBILE6  Model? 

All  States  whose  attainment 
demonstration  includes  the  effects  of 
the  Tier  2/sulfur  program  were  required 
to  revise  and  resubmit  their  motor 
vehicle  emissions  budgets  after  EPA 
releases  the  MOBILES  model.  On  March 
22,  2000,  March  31,  2000,  and  March 
31,  2000.  the  District,  Maryland  and 
Virginia,  respectively,  submitted  a 
commitment  to  revise  the  2005  motor 
vehicle  budgets  in  the  attainment 
demonstrations  within  one  year  of 
EPA's  release  of  the  MOBILE6  model.  If 
the  State  fails  to  meet  its  commitment 
to  submit  revised  budgets  using  the 
MOBILE6  model,  EPA  could  make  a 
finding  of  failiue  to  implement  the  SIP, 


which  would  start  a  sanctions  clock 
under  Clean  Air  Act  section  179. 

As  we  proposed  on  July  28,  2000,  the 
final  approval  action  we  are  taking 
today  on  the  2005  attainment  budgets 
will  be  effective  for  conformity  purposes 
only  until  revised  motor  vehicle 
emissions  budgets  are  submitted  and  we 
have  found  them  adequate.  In  other 
words,  the  budgets  we  are  approving 
today  as  part  of  the  attainment 
demonstration  will  apply  for  conformity 
purposes  only  until  there  are  new, 
adequate  budgets  consistent  with  the 
States'  commitments  to  revise  the 
budgets.  The  revised  budgets  will  apply 
for  conformity  purposes  as  soon  as  we 
find  them  adequate. 

We  are  limiting  the  dxiration  of  our 
approval  in  this  manner  because  we  are 
only  approving  the  attainment 
demonstrations  and  their  budgets 
because  the  States  have  committed  to 
revise  them.  Therefore,  once  we  have 
confirmed  that  the  revised  budgets  are 
adequate,  they  will  be  more  appropriate 
than  the  budgets  we  are  approving  for 
conformity  purposes  now. 

If  the  revised  Dudgets  raise  issues 
about  the  sufficiency  of  the  attainment 
demonstration,  EPA  will  work  with 
States  on  a  case-by-case  basis.  If  the 
revised  budgets  show  that  motor  vehicle 
emissions  are  lower  than  the  budgets  we 
are  approving  today,  a  reassessment  of 
the  attainment  demonstration's  analysis 
will  be  necessary  before  reallocating  the 
emission  reductions  or  assigning  them 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin.  In  other  words,  the  area 


must  assess  how  its  original  attainment 
demonstration  is  impacted  by  using  the 
MOBILE6  model  vs.  the  MOBILES 
model  before  it  reallocates  any  apparent 
motor  vehicle  emission  reductions 
resulting  from  the  use  of  the  MOBILES 
model. 

M.  What  Comments  Were  Received  on     . 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Those? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  on 
December  16, 1999  (64  FR  70319)  for  the 
Washington  area's  ozone  attainment 
demonstration  and  Post-1996  ROP  plan. 
Comments  were  received  from  the 
Robert  E.  Yuhnke  on  behalf  of 
Environmental  Defense  and  Natiiral 
Resources  Defense  Council;  the  Midwest 
Ozone  Group;  and  from  the  Earth  Justice 
Legal  Defense  Fund  (Earthjustice),  on 
behalf  of  the  following  organizations: 
Virginia  Chapter  of  the  Sierra  Club, 
Audubon  Naturalist  Society, 
Chesapeake  Bay  Foundation, 
Environmental  Defense,  Coalition  for 
Smarter  Growth,  Washington  Regional 
Network  for  Livable  Communities, 
Piedmont  Environmental  Coimcil,  and 
Southern  Environmental  Law  Center. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  proposed 
rulemaking  published  on  July  28,  2000 
(65  FR  46383),  in  which  EPA  clarified 
and  expanded  on  two  issues  relating  to 
the  motor  vehicle  emissions  budgets  in 
the  attainment  demonstration  SIPs. 


Federal  Register /Vol.  66,  No.  2 /Wednesday,  January  3,  2001 /Rules  and  Regulations 


591 


Comments  were  received  from 
Environmental  Defense. 

EPA  received  comments  from  the 
public  on  the  supplemental  proposed 
rulemaking  published  on  October  16, 
2000  (65  FR  61134)  to  support  the 
proposed  attainment  demonstration 
published  on  December  16.  1999.  hi  that 
notice.  EPA  made  available  an  analysis 
it  had  performed  to  evaluate  emission 
levels  of  oxides  of  nitrogen  (  NOx)  and 
volatile  organic  compounds  (VOC)  and 
their  relationships  to  the  application  of 
current  and  anticipated  control 
measures  expected  to  be  implemented 
in  four  serious  one-hour  ozone 
nonattainment  areas.  Comments 
applicable  to  the  Metropolitan 
Washington,  DC  area  nonattainment 
area  were  received  from  the 
Earthjustice. 

EPA  received  additional  comments  on 
the  District's  Post-1996  ROP  plans  for 
the  Metropolitan  Washington,  D.C.  area 
from  the  Earthjustice  in  response  to  the 
September  28,  2000  proposal  (65  FR 
58243)  on  the  Post-1996  ROP  plan 
submitted  by  the  District,  and  from  the 
Earthjustice,  on  behalf  of  the  Maryland 
and  Virginia  Chapters  of  the  Sierra  Club 
in  response  to  the  October  19,  2000 
proposal  (65  FR  62658)  on  the  Post-1996 
ROP  plans  submitted  by  Maryland  and 
Virginia. 

A  summary  of  the  comments  received 
on  this  action  are  provided  in  section  U 
"Response  to  Comments". 

n.  Response  to  Comments 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
on  all  of  the  proposed  actions 
summarized  in  section  I.B.  above. 

A.  Attainment  Date  Extension  Policy 

In  these  responses,  EPA  addresses 
both  the  comments  received  on  this 
rulemaking  and  those  received  in 
Docket  A-98-47  on  its  notice  regarding 
"Extension  of  Attainment  Dates  for 
Downwind  Transport  Areas"  64  FR 
12221  (March  25,  1999),  insofar  as  here 
relevant.  This  includes  responses  to 
comments  filed  by  Earthjustice  and 
incorporated  by  reference  in  later 
comments  filed  on  proposed  EPA 
actions  on  the  individual  areas.  General 
comments  on  the  policy  are  considered 
first.  Then  specific  comments  as  applied 
to  the  area  are  addressed. 

1.  Comments  Received  in  Response  to 
March  1999  Notice 

Comment  1 :  EPA  does  not  have  the 
legal  authority  to  extend  the  attainment 
deadline  for  serious  areas  until  hoped- 
for  NOx  reductions  occur  from  upwind 
states  in  response  to  the  NOx  SIP  Call 
and/or  section  126  actions  .  Such  an 


extension  is  not  authorized  by  any 
provision  of  the  statute.  It  is  not  within 
EPA's  discretion  to  extend  the 
attainment  dates  for  downwind  areas 
classified  as  moderate  or  serious.  The 
Act  does  not  authorize  EPA  to  extend 
attainment  deadlines.  Congress 
provided  express  attainment  deadfines 
in  the  Clean  Air  Act,  and  EPA  is 
without  authority  to  create  exemptions 
from  them.  Section  181  provides  the 
only  exception  to  the  general  rule  that 
areas  must  meet  their  attainment  dates, 
and  is  the  exclusive  remedy.  Section 
181(a)(5)  allows  a  one-year  extension  if 
the  state  has  complied  with  all 
requirements  and  commitments  in  the 
applicable  SIP  and  had  no  more  than 
one  exceedance  in  the  attainment  year. 
hi  section  181(a)(5),  Congress  provided 
other  authority  for  extending  attainment 
dates,  but  not  to  address  effects  of 
transport.  See  sections  181(a)(5).  Section 
181(b)(2)(A)  requires  reclassification  for 
failure  to  attain  by  the  attainment  date. 
Section  182  requires  submissions  of 
attainment  plans  by  the  applicable 
attainment  date.  EPA's  policy  violates 
these  express  provisions.  The  statutory 
deadlines  for  attainment,  the 
requirement  that  SIPs  adopt  measures 
adequate  to  provide  for  attainment  by 
the  statutory  deadlines,  the  statutory 
limitation  on  EPA's  authority  to  extend 
attainment  dates  under  section  181(b), 
and  the  procedures  to  be  followed  in  the 
event  an  area  fails  to  attain  by  the 
deadline  are  unequivocal  and 
unambiguous,  and  compliance  is 
required  under  step  one  of  Chevron.  The 
extension  policy  is  inconsistent  with 
sections  182(b)(1)(A),  182(c)(2)(A)  and 
172(c)(1),  which  require  each 
nonattainment  area  to  provide  for 
attainment  and  submit  SIPs  providing 
for  attainment  by  the  api^icable 
deadline.  There  is  no  exemption  from 
these  mandates  for  downwind  areas  that 
can  attain  through  local  reductions,  but 
find  it  difficult  to  do  so.  The  EPA  policy 
is  also  inconsistent  with  the  Phoenix 
reclassification  action,  which  stated  that 
EPA  had  no  flexibility  to  provide  for 
attainment  date  extensions  in  that 
circumstance.  In  section  181(i)  Congress 
refused  to  give  EPA  authority  to  extend 
attainment  dates  in  light  of 
reclassification. 

Response  1 :  The  absence  of  an  express 
provision  in  the  Clean  Air  Act  for  an 
attainment  date  extension  based  on 
transport  does  not  deprive  EPA  of  the 
authority  to  interpret  the  Act  to  permit 
such  an  extension.  Nor  do  the  specific 
attainment  date  extension  provisions  in 
the  statute  preclude  EPA's  interpreting 
the  statute  to  allow  for  an  extension  to 
account  for  upwind  transport  that  has 


interfered  with  downwind  attainment. 
This  interpretation  is  necessary  to 
prevent  the  thwarting  of  Congressional 
intent  not  to  unfairly  burden  downwind 
areas.  In  various  parts  of  the  statute. 
Congress  expressed  an  intent  to 
accomplish  this  through  provisions 
prohibiting  transport,  but  these 
provisions  failed  to  achieve  the 
Congressional  goal  in  time  to  allow  the 
downwind  areas  to  meet  their  originally 
prescribed  attainment  dates. 

The  provisions  of  section  182 
governing  reclassification  also  do  not 
prohibit  EPA  from  interpreting  the  Act 
to  provide  for  an  attainment  date 
extension  based  on  transport.  EPA's 
policy  of  extending  attainment  dates  for 
ozone  nonattainment  areas  affected  by 
transport  of  ozone  and  ozone  precursors 
represents  a  reasonable  effort  to  avoid 
the  ftnstraUon  of  Ck)ngressional  intent  to 
which  a  literal  application  off  the 
reclassification  provisions  would  lead. 
Where  a  "literal  reading  of  the  statute 
would  actually  frustrate  the 
congressional  intent  supporting  it,  [a 
court  may  uphold]  an  interpretation  of 
the  statute  more  true  to  Congress's 
purpose."  EDFv.  EPA.  82  F.3d  451,  468 
(D.C.  Cir.  1996). 

In  1990,  Congress  established  a 
classification  scheme  for  ozone 
nonattainment  areas  that  provided  for 
those  areas  to  be  classified  on  the  basis 
of  the  severity  of  their  ozone  problems 
and  for  areas  with  more  serious 
problems  to  be  given  more  time  to 
attain,  but  also  required  to  implement 
more  control  measures.  As  part  of  these 
provisions,  Congress  enacted  the 
reclassification  provisions  under  which 
ozone  nonattainment  areas  that  failed  to 
attain  the  ozone  standard  as  of  their 
attainment  dates  were  to  be  reclassified 
to  a  higher  classification,  thereby 
receiving  an  extension  of  their 
attainment  date,  but  also  being 
subjected  to  additional  control 
requirements,  ^ee  section  181(b)(2). 
On  their  face,  the  reclassification 
provisions  do  not  provide  for  any 
exemption  from  the  reclassification 
process  for  areas  affected  by  ozone 
transport  from  other  States.  However, 
EPA  believes  that,  in  light  of 
developments  since  the  enactment  of  * 
the  1990  Clean  Air  Act  Amendments,  a 
literal  application  of  those  provisions  to 
such  areas  would  frustrate  broader 
congressional  intent.  In  this  context  it  is 
important  to  recognize  that,  apart  bom 
the  ozone  reclassification  provisions, 
the  Act  contains  a  provision — section 
110(a)(2)(D)— that  obligates  upwind 
states  to  prohibit  pollution — including 
ozone  and  its  precursors — fitim  sources 
within  the  state  that  contribute 
significantly  to  nonattainment  and 
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maintenance  problems  in  downwind 
states.  Congress  was  cognizant  of  the 
need  to  control  such  emissions,  and  of 
the  inequities  between  upwind  and 
downwind  sources  that  could  result  if 
upwind  states  did  not  impose  emission 
controls  on  their  sources  that  contribute 
to  downwind  air  quality  problems. 
Congress  thus  sought  to  establish  a 
regime  that  would  eliminate  such 
inequities. 

Tne  legislative  history  of  the  1977 
Clean  Air  Act  Amendments  regarding 
the  enactment  of  section  110(a)(2)(E), 
the  predecessor  of  section  110(a)(2)(D), 
and  section  126  (a  provision  that  allows 
EPA  to  directly  regulate  sources  that 
significantly  contribute  to 
nonattainment  in  another  state)  clearly 
demonstrates  this.  The  Senate 
Committee  Report  criticized  the  lack  of 
effective  "interstate  abatement 
procedures"  and  "interstate 
enforcement  actions"  vmder  existing 
law,  which  the  Committee  viewed  as 
"resulting  in  serious  inequities  among 
several  States,  where  one  State  may 
have  more  stringent  implementation 
plan  requirements  than  in  another 
State."  S.Rep.  No.  95-127  at  41, 
reprinted  in  3  1977  Legis.  Hist.  1416.  It 
is  reasonable  to  assume  that  Congress, 
when  it  enacted  the  ozone 
reclassification  regime  in  1990,  would 
have  expected  that  upwind  states  would 
have  in  place  implemented  SIP 
provisions  that  would  eliminate 
significant  contributions,  as  required  by 
section  110(a)(2)(D),  by  the  time 
downwind  areas  were  obligated  to  attain 
the  ozone  standard.  If  that  had 
happened,  downwind  areas  that  failed 
to  attain  by  their  attainment  dates 
would  have  failed  to  attain  as  a 
consequence  of  their  own  failures  to 
adopt  necessary  controls,  not  as  a 
consequence  of  the  faulure  of  other 
states  to  adopt  and  implement  controls 
necessary  to  eliminate  the  contribution 
of  their  own  sources  to  th6  downwind 
area's  nonattainment  problem. 

Such  controls  were  not  in  place, 
however,  since,  as  explained  in  EPA's 
transport  policy,  it  in  fact  took  many 
years  for  EPA  and  the  States  to  gain  a 
sufficient  imderstanding  of  the 
interstate  ozone  transport  problem  to 
determine  the  appropriate  division  of 
control  responsibilities  between  the 
upwind  and  downwind  States  imder  the 
Clean  Air  Act.  It  was  only  through  the 
work  of  the  Ozone  Transport 
Assessment  Group  (OTAG),  which 
consisted  of  members  firom  states, 
industry  and  environmental  groups,  and 
EPA's  subsequent  NOx  SIP  Call, 
promulgated  in  October,  1998,  that  the 
division  of  responsibilities  among  the 
states  was  established.  Consequently, 


the  fruits  of  those  efforts — the 
implementation  of  the  control  measures 
in  upwind  states  that  were  needed  to 
eliminate  the  significant  contribution  of 
sources  in  those  states — would  not  ripen 
until  2003  or  2004,  years  after  the 
statutory  attainment  dates  for  areas  such 
as  Springfield,  MA.  Moreover,  because 
the  allocation  of  responsibility  for 
transport  was  not  made  imtil  late  1998, 
the  prohibitions  on  upwind 
contributions  under  section  110(a)(2)(D) 
and  section  126  could  not  be  enforced 
prior  to  the  attainment  dates  of  areas 
such  as  Washington.  DC,  Greater 
Connecticut  and  Springfield,  MA.  Nor 
could  Congress  intend  that  the  upwind 
areas  with  later  attainment  dates 
accelerate  the  timetables  provided  for 
their  own  attainment  as  an  indirect 
means  of  controlling  transported 
pollution  in  the  absence  of  data  on 
transport  impacts. 

To  apply  the  reclassification 
provision  of  section  181(b)  without 
taking  into  account  the  timing  of  the 
identification  and  implementation  of 
the  emission  reductions  needed  to 
eliminate  the  significant  contribution  of 
the  upwind  states  to  the  downwind 
states  would  lead  to  the  result  that  the 
downwind  states'  sources  are  required 
to  implement  potentially  costly  control 
measures  to  offset  the  effects  of  upwind 
state  pollution — pollution  that  EPA  has 
now  determined  must  be  prohibited 
luder  the  Act  and  pollution  that  will 
soon  be  eliminated  as  a  result  of  the 
NOx  SIP  Call  and  by  emissions 
reductions  in  upwind  states  with  later 
attaiiunent  dates.  Imposing  on 
downwind  areas  the  biuden  of 
controlling  for  pollution  attributable  to 
upwind  sources  would  compoimd  the 
inequities  that  Congress  was  seeking  to 
avoid  with  the  enactment  of  sections 
110(a)(2)(D)  and  126,  thereby  frustrating 
Congressional  intent.  Moreover,  such  a 
result  would  be  at  odds  with  the  kind 
of  concerns  that  led  Congress  to  adopt 
section  179B  for  international  border 
areas — concerns  that  areas  not  be  held 
accountable  for  pollution  over  which 
they  exercise  no  control. 

Section  181(b)(2)  provides  that  EPA 
should  determine  whether  an  area 
attained  the  standard  "within  six 
months  following  the  applicable 
attainment  date  (including  any 
extension  thereof)."  This  reference  to 
extensions  in  section  181(b)(2)  is  not 
limited  to  extensions  granted  imder 
section  181(a)(5).  Nor  does  section 
181(a)(5)  state  that  Congress  intended  it 
to  be  the  only  source  for  an  extension. 

Moreover,  section  181(a)(5)  addresses 
only  one  specific  type  of  an  extension. 
The  fact  that  Congress  provided  an 
extension  based  on  air  quality  that  is 


near  attainment  at  the  time  of  its 
deadline  does  not  imply  that  Congress 
precluded  the  Administrator  from 
conferring  extensions  based  on  other 
considerations — such  as  the  case  when 
air  quality  is  affected  by  downwind 
transport.  The  principle  underlying 
section  181(a)(5) — that  areas  should  not 
be  reclassified  if  they  have  done  enough 
to  control  local  air  pollution  but  are  still 
not  able  to  attain — also  applies  in  the 
case  of  downwind  transport.  Section 
181(a)(5)  shows  that  Congress  was  not 
unalterably  opposed  to  extensions  of 
attainment  dates  without  requiring  an 
area  to  be  subjtjcted  to  reclassification 
and  the  increased  control  burdens  that 
go  with  reclassifications.  Indeed,  section 
181(a)(5)  indicates  that  Congress  wanted 
to  extend  attainment  dates  without 
adding  control  obligations  when  an  area 
had  done  what  was  apparently 
sufficient  to  bring  it  into  attainment. 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
previously  held  that  EPA  may  extend 
SIP  submission  deadlines  even  without 
explicit  statutory  authorization.  In 
Natural  Resources  Defense  Council.  Inc. 
versus  EPA.  22  F.3d  1125, 1135-36,  the 
Court  upheld  EPA's  extension  of  a 
statutory  deadline  for  submission  of 
NOx  rules  and  a  NOx  exemption  request 
under  section  182(f).  Although  the  Court 
did  not  use  the  theory  advanced  by 
EPA,  the  court  did  find  that  the  Agency 
had  authority  under  the  CAA  to  extend 
the  deadline.  EPA  had  foimd  that 
additional  time  woidd  be  needed  for 
States  to  conduct  photochemical  grid 
modeling  in  order  to  dociunent  the 
effects  of  NOx  reductions  on  an  area. 
EPA  had  found  that  "the  time  needed  to 
establish  and  implement  a  modeling 
protocol  and  to  interpret  the  model 
results  will,  in  a  variety  of  cases,  extend 
beyond  the  November  15,  1992  deadline 
for  submission  of  NOx  rules."  EPA  thus 
extended  the  submission  deadline, 
provided  the  states  could  show  that 
modeling  was  not  available  or  did  not 
consider  effects  of  NOx  reductions  and 
that  the  states  submit  progress  reports 
on  the  modeling.  The  DC  Circuit  upheld 
EPA's  extension  of  the  deadline  and  of 
EPA's  time  to  review  the  submissions 
and  make  an  exemption  determination. 
The  Court  found  that  "because  only  a 
single  NOx  RACT  submission  is 
required  under  the  statute,  it  is  logical 
to  infer  that  Congress  intended  data 
supporting  exemptions  to  be  included 
in  that  submittal  and  that  the  EPA  have 
the  full  14-18  months  to  review  them 
and  to  make  an  exemption 
determination."  Even  in  the  absence  of 
explicit  statutory  authority,  the  Court 
held  that  "had  Congress  foreseen  the 
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exemption  timing  problem,  a  minter 
outside  the  EPA's  control,  it  would  have 
elected  to  accord  the  EPA  the  full 
statutory  review  time."  22  F.3d  at  1136. 
The  court  ruled  that  "under  the 
circiunstances  here  the  NOx  RACT 
deadlines  were  properly  extended  to 
further  the  Clean  Air  Act's  piuposes." 
Id.  At  1137." 

Here,  similarly,  EPA's  and  the  states' 
inability,  imtil  the  OTAG  and  NOx  SIP 
Call  process  was  completed,  to 
document  the  inipacts  of  upwind  areas 
on  the  attainment  status  of  downwind 
areas,  and  to  assess  and  allocate 
responsibilities  among  the  areas,  caused 
a  delay  in  meeting  the  attainment 
deadlines.  EPA  believes  that,  had 
Congress  foreseen  this  timing  problem, 
it  woidd  have  elected  to  accord  the 
states  and  EPA  more  time  to  meet  the 
attaiiunent  deadlines  without  imposing 
reclassification  requirements  on 
downwind  areas.  As  in  the  case  of  the 
delayed  photochemical  grid  modeling 
needed  for  the  NOx  submissions  at  issue 
in  NRDC  versus  EPA.  EPA  has  shown 
that  the  ability  to  document  and  analyze 
ozone  transport  was  delayed.  And  as 
with  the  criteria  imposed  on  areas 
seeking  NOx  submission  extensions  in 
NRDC.  EPA  has  required  analogous 
showings  by  the  states,  limiting  the 
extensions  to  those  areas  that  document 
a  transport  problem  and  that  submit 
attainment  demonstrations  and  adopt 
local  measures  to  address  the  pollution 
that  is  within  local  control. 

As  for  Section  182(i),  it  has  no  bearing 
on  the  authority  of  the  Administrator 
with  respect  to  the  attainment  date 
extensions  at  issue  here.  Section  182(i) 
applies  to  the  authority  of  the 
Administrator  after  an  area  has  been 
reclassified,  and  relates  to  the  setting  of 
an  attainment  date  for  the  reclassified 
area.  It  does  not  apply  to  an  area  that  is 
not  being  reclassified,  but  rather  is  being 
granted  an  extension  of  its  attainment 
date  that  effectively  defers  the 
applicability  of  the  reclassification 
provisions.  Here,  EPA  is  authorizing  an 
attainment  date  extension  to  relieve  an 
area  from  reclassification  requirements, 
and  thus  182(i)  does  not  apply.  The 
section  expUcitly  applies  to  an  area  that 
has  already  been  reclassified,  and 
indicates  nothing  about  the  authority  of 
the  Administrator  to  extend  an  area's 
attainment  date  prior  to  a  determination 
that  the  area  must  be  reclassified.  Nor 
does  section  182(i)  indicate 
Congressional  intent  to  deny  EPA 
authority  to  interpret  the  Act 
consistently  with  provisions  designed  to 
prevent  downwind  areas  from  being 
forced  to  compensate  for  upwind 
pollution. 


Comment  2:  The  Act  does  not 
authorize  EPA  to  extend  the  time  for 
implementation  of  adopted  local  control 
measures.  EPA's  approach  allows 
downwind  areas  to  defer 
implementation  of  local  measures  until 
the  extended  attainment  deadline, 
thereby  precluding  any  determination 
that  the  local  measures  have  achieved 
the  degree  of  emission  reduction 
necessary  to  provide  for  attainment 
when  the  upwind  soiut:es  are 
controlled.  EPA  unlawfully  proposes  to 
allow  attainment  date  extensions  for 
downwind  areas  to  implement  local 
control  measiues.  Under  sections 
182(b)(1).  182(c)(2)(A),  and  172(c)(1), 
downwind  areas  must  provide  for 
attainment  of  the  NAAQS,  and  EPA 
imlawfully  seeks  to  lessen  these 
statutory  obhgations. 

Response  2:  As  explained  in  Response 
1,  above,  EPA's  attainment  date 
extension  policy  aims  to  effectuate,  not 
frustrate  the  intent  of  Congress,  by 
providing  for  an  equitable  allocation  of 
responsibilities  between  upwind  and 
downwind  areas.  Under  EPA's 
interpretation,  when  an  upwind  area 
interferes  with  a  downwrind  area's 
ability  timely  to  attain  the  standard,  the 
downwind  area  retains  the  obligation  to 
adopt  all  applicable  local  measiu^s,  and 
to  implement  them  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved. 
Moreover,  EPA  requires  that  the  area 
submit  an  approvable  attainment 
demonstration  containing  any 
necessary,  adopted  local  measures  and 
showing  that,  assiuning  the  appropriate 
upwind  emission  reductions,  the  area 
vnU  attain  the  1-hour  standard  no  later 
than  the  final  NOx  SIP  Call  and/or  the 
upwind  area's  attainment  date.  Thus 
both  the  upwind  and  downwind  areas 
are  held  accountable  for  their  respective 
shares  of  the  emissions  reductions 
required  to  achieve  attainment  in  the 
area.  EPA  views  this  coordination  of  the 
responsibilities  of  the  upwind  and 
downwind  areas  not  as  a  lessening  of 
the  statutory  obligations,  but  as  a 
reconciliation  of  them  with  the  reality  of 
air  transport  as  we  have  come  to 
imderstand  it.  and  with  the  intent  of 
Congress  that  areas  make  expeditious 
progress  towards  attainment  without 
sacrificing  basic  principles  of  fairness. 
The  attainment  date  extension  poUcy 
thus  will  still  lead  to  attainment  as 
expeditiously  as  practicable,  taking  into 
account  the  upwind  contribution. 
Indeed,  given  the  impact  of  upwind 
areas'  contributions  and  the  need  for 
upwind  area  emissions  reductions, 
requiring  local  contributions  earlier 


would  not  accelerate  attainment, 
considering  that  EPA  is  requiring 
downwind  areas  to  impfement  local 
controls  as  expeditiously  as  practicable. 
Moreover,  the  difficidty  of  assessing 
relative  contributions  and 
responsibilities  of  upwind  and 
downwind  areas  until  the  completion  of 
the  OTAG  effort  and  the  NOx  SIP  Call 
lends  support  to  extending  attainment 
deadlines  in  these  circumstances,  even 
without  express  statutory  permission. 
See  NRDC  versus  EPA.  disciissed  supra. 
in  Response  to  Conunent  1. 

Comment  3:  Reclassification  alone  has 
no  immediate  or  mandated  regulatory 
consequence.  A  SIP  revision  can  consist 
of  a  showing  that  attainment  will  residt 
from  implementation  of  emission 
reductions  already  required  pursuant  to 
the  SIP  Call.  EPA's  Extension  Policy  is 
inconsistent  with  Clean  Air  Act  sections 
179  (c)  and  (d).  This  pro\ision  does  not 
require  additional  local  control 
measures  beyond  those  previously 
approved  implemented  by  the  State  if 
adequate  control  measures  have  been 
adopted  for  upwind  areas  and  are  in  the 
process  of  being  implemented. 

Response  3:  Reclassification  does 
impose  regulatory  consequences. 
Section  182(i)  requires  that  "each  state 
containing  an  ozone  nonattainment  area 
reclassified  under  section  181(b)(2)  shall 
meet  the  requirements  of  subsections  (b) 
through  (d)  of  this  section  as  may  be 
applicable  to  the  area  as  reclassified." 
Thus  the  area  must  meet  the  more 
stringent  requirements  of  a  higher 
classification,  including  new  source 
review  offsets  and  changes  in  cutoffs  for 
permitting.  The  provisions  of  section 
181(b)  apply  to  reclassification  of  ozone 
areas.  Sections  179  (c)  and  (d)  do  not 
apply  to  ozone  areas  that  are  classified 
as  marginal,  moderate,  or  serious,  which 
are  subject  to  the  requirements  of 
section  181.  if  EPA  determines  that  they 
failed  to  attain  the  ozone  standard  as  of 
the  applicable  attainment  date  pursuant 
to  that  section. 

Comment  4:  Sections  176  and  184  of 
the  Act  do  not  support  EPA's  extension 
policy.  Congress  left  no  room  in  the 
statute  for  attaiiunent  date  extensions 
for  downwind  areas,  considering 
instead  the  additional  recommended 
OTC  control  measures  for  upwind  areas 
to  be  sufficient.  Sections 
110(a)(2)(D)(i)(l)  and  110(a)(2)(A)  do  not 
authorize  the  EPA  pohcy.  Section 
110(a)(2)(D)  imposes  a  burden  only  on 
upwind  states  and  does  not  relieve 
downvnnd  states  of  their  obligation  to 
attain  by  the  pre-set  attainment  dates. 
EPA  lacks  the  authority  to  rewrite  the 
extension  authority  Congress  wrote  into 
sections  181  (a)(4)  and  (b)(3).  Congress 
was  well  aware  of  the  transport  problem 
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and  addressed  it  in  explicit  provisions, 
including  section  110(a)(2)(D),  section 
110(a)(2)(A),  section  184,  section  176A, 
section  126,  section  182(h),  and  section 
181(a)(4).  Thus  Congress  knew  how  to 
address  pollutant  transport  and  how  to 
draft  an  attainment  date  extension 
addressed  to  it  when  it  wished  to  do  so. 
It  also  provided  for  voluntary 
reclassification  under  section  181(b)(3) 
to  be  available  for  downwind  areas  that 
are  affected  by  transport.  Congress  dealt 
with  transport  explicitly  in  sections 
181(a)(4),  182(h)  and  182(j)(2).  Congress 
knew  how  to  exempt  transport-affected 
areas  from  control  requirements  if  it 
wanted  to,  as  it  did  for  rural  transport 
areas  under  section  182(h).  Congress 
limited  relief  for  areas  subject  to 
transport  to  exemption  from  sanctions, 
but  did  not  extend  this  to  section  110(c) 
FIPs.  H.R.  101-490,  at  248.  This  shows 
Congress'  intent  to  apply  all  of  the  Act's 
enforcement  tools  except  for  sanctions 
under  section  179.  Congress  considered 
the  effects  of  transport,  but  not  in  the 
reclassification  context.  Congress  did 
provide  for  attainment  date  extensions, 
but  not  in  this  context. 

Response  4:  Having  crafted  provisions 
in  the  1990  Amendments  that  it 
believed  would  be  adequate  to  address 
the  problem  of  downwind 
nonattainment,  Congress  did  not 
expressly  provide  for  an  attainment  date 
extension  based  on  transport.  But  the 
absence  of  such  a  provision  does  not 
prevent  EPA  from  inferring  that 
Congress  would  have  intended  to 
provide  such  relief  should  the  express 
provisions  fail  to  function  as 
envisioned.  In  fact,  the  manner  in  which 
Congress  did  address  the  issue  of 
transport  shows  that  EPA's 
interpretation  is  consistent  with 
Congress'  approach  in  other  sections  of 
the  Act.  EPA's  interpretation  resolves 
the  problem  that  arose  when  the  express 
statutory  tools  failed  to  function  as 
Congress  had  envisioned.  It  also,  as  EPA 
pointed  out  in  its  guidance,  61  FR  14441 
(March  25,  1999),  provide  a  means  to 
reconcile  the  attainment  demonstrations 
and  attainment  date  requirements  for 
downwind  areas  with  the  graduated 
attainment  date  scheme  and  schedule 
for  achieving  reductions  in  the  upwind 
areas.  Although  Congress  intended  that 
upwind  areas  be  responsible  for 
preventing  interference  with  downwind 
areas'  attainment  dates,  it  also  expressly 
allotted  more  time  for  certain  upwind 
areas  to  reduce  their  emissions  so  as  to 
attain  the  standard. 

Sections  110(a)(2)(D),  126, 184  and 
176,  provide  principles  for  dealing  with 
transport,  most  importantly  the 
principle  that  upwind  areas  be  held 
accountable  for  reducing  emissions  that 


interfere  with  the  ability  of  downwind 
areas  to  attain  the  ozone  standard.  EPA 
disagrees  with  commenters  that 
Congress  intended  section  110(a)(2)(D) 
and  the  other  transport  provisions  to 
exclude  the  possibility  of  relief  for 
downwind  areas  even  if  no  timely  and 
adequate  recourse  against  transport  was 
in  fact  available  to  them.  These  sections 
express  Congressional  intent  that 
downwind  states  not  be  saddled  with 
responsibility  for  pollution  beyond  their 
control.  Their  premise  was  that  there 
would  be  a  means  of  redress  against 
upwind  states  prior  to  the  downwind 
area's  attcunment  date — a  means  that 
also  would  not  be  at  odds  with 
Congress'  decision  to  provide  longer 
attainment  periods  for  upwind  areas 
confronting  onerous  pollution  problems. 
But,  as  EPA  pointed  out  in  its  guidance, 
there  was  in  fact  no  practicable  way  to 
carry  out  the  Congressional  scheme 
until  a  much  more  comprehensive 
understanding  of  the  complex  facts  of 
ozone  transport  could  be  achieved. 

Although  Congress  in  the  1990 
Amendments  and  in  prior  versions  of 
the  Clean  Air  Act  attempted  to  deal  with 
the  issue  of  transport,  the  reality  of  the 
problem  proved  far  more  complicated 
and  intractable  than  expected.  As 
explained  in  EPA's  guidance,  64  FR 
14441  (March  25, 1999),  it  took  many 
years  for  EPA  and  the  states  to  study, 
analyze,  and  attempt  to  resolve  the 
allocation  of  responsibility  for 
transported  ozone  pollution.  EPA's 
initial  efforts  included  a  policy 
memorandum  addressing  the  issue  of 
overwhelming  transport  in  1994.  The 
Ozone  Transport  Assessment  Group  was 
launched  in  1995.  Through  this 
collaborative  process,  EPA,  37  states 
and  industry  and  environmental  groups 
tackled  the  problem  of  allocating 
responsibility  for  transport  in  its 
Overwhelming  Transport  Policy.  During 
the  period  required  for  this  effort,  the 
resolution  of  regional  transport  issues 
was  held  in  abeyance.  It  was  not  until 
late  in  1998  that  the  conclusion  of  the 
OTAG  and  SIP  Call  processes  resulted 
in  assignments  of  responsibility  that 
could  assist  in  the  design  of  SIPs  and 
the  formation  and  implementation  of 
attainment  demonstrations.  63  FR  57356 
(Oct  27,  1998)  (NOx  SIP  Call  Rule),  hi 
May  1999,  these  efforts  were  reinforced 
when  EPA  approved  petition  submitted 
under  Clean  Air  Act  section  126  by 
northeast  states  to  mandate  federal 
controls  on  utilities  and  other  large  NOx 
emitters  in  upwind  States.  64  FR  28250 
(May  27, 1999)  (Section  126  Rule).  A 
more  detailed  description  of  the  history 
of  efforts  to  address  ozone  transport 
through  the  1990's  may  be  found  in  the 


preambles  to  these  ndemakings.  63  FR 
57360-63,  64  FR  28253-54. 

Even  after  the  NOx  SIP  Call 
rulemaking  was  complete,  it  was 
temporarily  placed  in  doubt  when  the 
Court  stayed  the  SIP  Call  rule  pending 
judicial  review.  The  coxxrt  has  ordered 
NOx  SIP  Call  SIPS  to  be  submitted  by 
October  30,  2000,  and  to  require  soiuces 
to  implement  controls  by  May  31,  2004. 
Thus,  although  Congress  in  the  Clean 
Air  Act  had  formulated  a  prohibition  on 
transport  interfering  with  downwind 
attainment,  it  remained  largely 
theoretical  until  EPA  and  the  states 
could  understand  how  to  identify, 
quantify,  and  analyze  the  transport  of 
emissions,  and  develop  regulatory 
means  to  coordinate  the  respective 
responsibilities  of  a  multitude  of 
upwind  and  downwind  areas.  Although 
Congress  endowed  EPA  and  the  states 
with  legal  tools  to  protect  downwind 
areas  from  interference  with  attainment, 
it  did  not  give  them  the  ability  to  use 
the  tools  in  the  time  frame  anticipated 
by  Congress.  By  the  time  EPA  and  the 
states  gained  an  understanding  of 
regional  transport  sufficient  to  allow 
enforcement  of  the  provisions  of  the 
Act,  it  was  too  late  to  help  some 
downwind  areas  meet  their  attainment 
dates.  Thus  it  is  spurious  to  argue  that 
EPA  and  the  States  could  have  sought 
and  obtained  meaningful  relief  earlier 
under  section  126  and  section  110. 

The  fact  that  upwind  states  are  subject 
to  the  requirements  of  section 
110(a)(2)(D)  but  other  countries  are  not 
provides  a  possible  explanation  as  to 
why  Congress  explicitly  provided  that 
ozone  nonattainment  areas  not  be 
reclassified  upwards  if  they  would  have 
attained  by  their  attainment  dates  "but 
for  emissions  emanating  from  outside" 
the  United  States  (section  179B(b))  but 
provided  no  such  express  exemption 
from  the  reclassification  provisions  in 
the  case  of  domestic  transport.  See  FV 
1990  Legis.  Hist.  5741-42  (remarks  of 
Sen.  Gramm  introducing  the 
international  provision  and  Sen.  Baucus 
supporting  it;  Senator  Gramm  stated:  "It 
is  unfair  to  hold  El  Paso  accountable  for 
pollution  that  is  generated  in  a  foreign 
country  that  they  have  no  control  over. 
So  what  this  amendment  does  it  says 
that  in  assessing  whether  or  not  the 
State  implementation  plan  has  been 
met,  and  when  assessing  the  levels  of 
ozone  *  *  *  pollution  that  is  being 
generated  across  the  border  has  to  be 
taken  into  account  so  that  our  cities  and 
regions  wiU  be  judged  based  on  what 
they  do.  *  *  *  [The  State,  region  and 
city]  will  have  the  opportimity  to  come 
to  EPA  and  say  that  they  are  in 
compliance  in  terms  of  their  emissions, 
that  their  failure  to  meet  the  overall 
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standards  is  due  to  something  that  is 
happening  in  a  sovereign  foreign 
country  over  which  they  exercise  no 
control."  Senator  Baucus  stated  that,  "It 
is  clear  that  cities  like  El  Paso  in  the 
State  of  Texas  do  not  have  control  of 
their  own  destiny  themselves.  Much  of 
the  air  that  affects  them  is  from  outside, 
from  another  country,  over  which  the 
Senator  said  the  State  of  Texas  and  EPA 
in  this  country  has  virtually  no 
control.").  Congress  assumed  that  EPA 
would  have  control  over  domestic 
transport  under  section  110(a)(2)(D),  so 
it  saw  no  need  to  enact  a  domestic 
counterpart  to  section  179B.  As  set  forth 
in  EPA's  responses  and  the  history  of 
EPA  and  the  states'  efforts  to  understand 
and  control  transport.  Congress' 
assumptions  were  not  realized. 

As  set  forth  in  Response  1  above. 
Congress  intended,  through  enactment 
of  the  provisions  addressing  transport 
cited  by  commenters,  to  prevent 
downwind  areas  from  being  held 
accountable  for  pollution  over  which 
they  exercise  no  control.  Because  of  the 
complexity  of  the  transport  problem, 
EPA  and  the  states  could  not  deploy 
these  statutory  provisions  in  time  to 
achieve  attainment  by  their  original 
attainment  dates.  But  this  does  not 
mean  that  Congress  would  have 
intended  EPA  to  construe  the  very 
provisions  designed  to  protect 
downwind  areas  as  precluding  EPA 
bom  interpreting  the  statute  to  provide 
the  relief  that  those  provisions  failed  to 
furnish.  Notwithstanding  the  absence  of 
an  express  provision  for  an  attainment 
date  extension  based  on  transport,  EPA 
believes  that,  taking  into  accoimt  the 
Act  read  as  a  whole.  Congressional 
intent  supports  EPA's  interpretation  of 
an  attainment  date  extension  in  the 
circumstances  presented  here. 

Commenters  argue  that  the  fact  that 
Congress  formulated  various  provisions 
addressing  certain  specific  types  of 
issues  concerning  transported  pollution, 
but  did  not  provide  for  an  explicit 
attainment  date  extension  based  on 
transport,  should  be  taken  as  proof  that 
Congress  meant  to  preclude  such  relief. 
But  each  of  the  provisions  cited  by 
conunenters — to  sections  181(a)(4), 
182(h)  and  182(j)(2)— was  designed  to 
address  a  different  problem  from  the 
one  EPA  addresses  here,  and  none 
undermines  EPA's  interpretation  that 
Congress  intended  to  provide  relief  in 
the  situations  currently  confronted  by 
downwind  areas.  As  shown  in  EPA's 
previous  responses,  Congress  expressed 
its  intent  in  the  transport  sections  to 
protect  downwind  areas  from  the 
burdens  of  transported  pollution,  but 
the  mechanisms  it  provided  could  not 
be  invoked  in  time. 


As  for  the  sections  referenced  by 
commenters,  Section  181(a)(4)  concerns 
the  potential  for  adjustment  of  the 
original  classification  of  an  area  if  its 
design  value  is  within  a  certain  margin. 
It  allows  the  Administrator  to  consider 
a  number  of  factors,  including  among 
them  transport.  This  provision  in  no 
way  casts  doubt  on  the  Congressional 
intent  not  to  penalize  downwind  areas 
through  mandatory  reclassification 
should  they  later  fail  to  attain  the 
standard  due  to  transport.  Section 
182(h)  provides  a  mechanism  for 
original  classifications  of  rural  transport 
areas  as  marginal  areas,  the  lowest  level 
of  ozone  nonattainment  areas.  Far  fitjm 
indicating  that  Congress  did  not  intend 
relief  for  areas  that  are  victims  of 
transport,  this  provision  reflects 
Congressional  concern  with  not 
burdening  areas  with  responsibility  for 
transport  not  of  their  making.  It  sheds 
no  light  on  whether  Congress  would 
have  intended  EPA  to  reclassify  areas 
suffering  from  transported  pollution  if 
they  were  subsequently  imable  to  meet 
thefr  attainment  dates. 

Nor,  as  commenters  suggest,  would 
so-called  "voluntary"  reclassification 
under  section  181(b)(3)  furnish  an 
adequate  remedy  for  the  situation 
confronting  areas  that  fail  to  attain  due 
to  interference  from  transport.  7\n  area 
that  felt  constrained  to  seek  "voluntary" 
reclassification  would  still  be  forced  to 
subject  itself  to  more  stringent 
requirements  to  control  local  pollution 
in  lieu  of  imposing  on  upwind  areas  the 
responsibility  for  the  transport  they 
caused. 

Comment  5:  The  states  had  power  to 
timely  submit  SIPs  controlling  local 
pollution  to  the  full  extent  that  it  was 
in  the  state's  power  to  require,  and 
combine  it  with  a  request  to  EPA  to 
invoke  EPA's  authority  to  control 
upwind  pollution,  and  in  this  way  the 
state  could  have  attained  by  the 
applicable  deadline.  EPA's  1994 
overwhelming  transport  policy  required 
transport  modeling  to  be  documented 
the  same  time  as  the  attainment 
demonstration  due  in  1994.  There  is  no 
justification  for  allowing  states  to 
request  attainment  date  extensions 
based  on  transport  of  which  they  were 
aware  many  years  ago.  An  opening  is 
created  for  upwind  states  to  argue  that 
the  NOx  SIP  Call  effectively  accelerates 
their  attainment  dates.  The  OTC  was  to 
recommend  measures  to  bring  about 
attainment  by  the  deadlines  "in  this 
subpart." 

Response  5:  As  pointed  out  in  EPA's 
Response  4,  above,  an  awareness  that 
transport  was  occurring  is  not 
equivalent  to  an  ability  to  identify, 
analyze,  and  control  the  emissions  that 


cause  it.  This  ability,  which  grew  out  of 
years  of  study  and  joint  effort,  did  not 
coalesce  until  late  in  1998.  Thus, 
downwind  states  were  faced  with  the 
prospect  of  having  to  shoulder 
responsibility  for  pollution  not  of  their 
making — a  responsibiUty  that  Congress 
did  not  intend  to  impose  on  them,  even 
as  they  were  aware  of  an  ongoing  effort, 
involving  EPA  and  thirty-seven  states, 
to  allocate  responsibilities  for  transport 
through  the  OTAG  process.  As  EPA 
stated  in  its  guidance  on  the  attainment 
date  extension,  the  state  of  knowledge 
about  and  tlie  ability  to  document  and 
model  transport  has  advanced 
considerably  since  the  issuance  of  EPA's 
overwhelming  transport  guidance.  The 
commenters  seek  to  ignore  the  climate 
of  uncertainty  in  which  states  and  EPA 
were  operating  with  respect  to 
controlling  transported  pollution. 
Section  110(a)(2)(D)  and  126  are  not 
self-executing,  and  until  the 
culmination  of  the  OTAG  process, 
downwind  areas  in  the  OTAG  region 
could  not  determine  what  boundary 
conditions  they  should  assume  in 
preparing  attainment  demonstrations 
and  determining  the  sufficiency  of  local 
controls  to  bring  about  attainment. 
Meaningful  relief  under  these 
provisions  simply  was  not  available 
earlier. 

But  even  with  the  allocation  of 
responsibilities  now  available,  EPA 
believes  that  Congress  did  not  intend  to 
accelerate  the  obligations  of  upwind 
states  so  that  downwind  states  can  meet 
earlier  attainment  dates.  This  would 
undermine  the  objective,  firmly 
embodied  in  the  graduated  attainment 
framework  of  the  Clean  Air  Act,  to  allow 
upwind  areas  with  more  severe 
pollution  longer  attainment  deadlines  . 
Upwind  areas  with  later  attainment 
dates  still  find  it  difficult  to  reduce 
emissions  solely  to  control  for  transport 
without  accelerating  the  time  frames 
intended  by  Congress.  It  is  unrealistic  to 
expect  upwind  areas  to  be  able  to 
segregate  out  the  reduction  of  emissions 
for  purposes  of  transport  from  the 
reduction  of  emissions  for  purposes  of 
achieving  attainment  in  the  upwind 
area. 

The  fact,  as  a  commenter  points  out, 
that  Congress  envisioned  that  the  OTC- 
recommended  measures  would  bring 
about  attainment  by  the  dates  "in  this 
subpart"  reflects  Congress"  over 
optimistic  view  that  transport  would  be 
understood  and  controlled  in  time  to 
allow  upwind  areas  to  be  held 
accountable  for  their  contributions  to 
downwind  nonattainment.  The 
comment  underscores  that  Congress 
expected  upwind  reductions  to  take 
place  by  the  time  the  downwind  area 
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was  supposed  to  attain — this  confirms 
that  Congress  expected  that  upwind 
pollution  would  be  controlled  prior  to 
downwind  attainment  deadlines,  and 
that  only  local  pollution  would  remain 
as  the  downwind  area's  responsibility. 
But.  as  we  previously  stated,  the  time 
line  for  analyzing  and  assessing 
transport,  and  the  resulting  ability  to 
implement  appropriate  measures  to 
control  upwind  pollution,  did  not  keep 
pdce  with  Congress's  expectations.  EPA 
is  extending  attainment  deadlines  in 
order  to  allow  upwind  areas  to  assume 
responsibility  for  the  pollution  they 
generate  and  that  is  transported  across 
State  boimdaries,  and  to  fulfill  the 
Congressional  intent  that  downwind 
areas  not  be  saddled  with  this  burden. 
Comment  6:  EPA's  decision  directly 
conflicts  with  mux:  V.  EPA.  22  F.3d 
1125  (D.C.  Cir.  1994).  where  the  Court 
held  that  EPA  could  not  extend  a  clear 
statutory  submission  deadline. 

Response  6:  To  the  contrary,  EPA 
believes  that  NTUXTv.  EPA  supports 
EPA's  authority  to  issue  the  attainment 
date  extensions  at  issue  here.  In  that 
case  the  U.S.  Court  of  Appeals  for  the 
DC  Circuit  upheld  EPA's  extension  of 
SIP  submittal  deadlines  even  though 
such  extensions  were  not  expressly 
permitted  by  the  Clean  Air  Act.  See  the 
discussion  in  Response  to  Comment  1, 
above.  The  Court  relied  in  part  on  the 
need  for  additional  time  to  imdertake 
photochemical  modeling  to  document 
the  impact  of  NOx  reductions  on 
individual  areas,  an  effort  that  took 
more  time  than  Congress  anticipated. 
Here,  the  effort  to  dociunent,  model,  and 
analyze  regional  ozone  transport  issues 
and  assess  responsibility  for  relative 
contributions  is,  if  anything,  more 
complex  than  the  NOx  exemption 
showings  for  which  the  Court  upheld 
deadline  extensions  in  NRDCv.  EPA. 
The  Court's  reasoning  in  NRDC  v.  EPA 
should  be  fully  applicable  to  the  policy 
at  stake  here. 

Comment  7:  A  commenter  concedes 
that  "EPA's  delay  in  establishing  the 
mandatory  emission  reduction  targets 
for  upwind  States  might  justify  the 
delay  in  adoption  of  adequate  section 
110(a)(2)(D)  measures  by  the  upwind 
states,"  but  concludes  that  the  delay 
"cannot  justify  delaying  the  obligation 
of  downwind  States  to  implement  all 
the  local  measures  necessary  for 
attainment  by  the  statutory  deadline." 
One  commenter,  while  acknowledging 
that  it  "does  not  take  issue  with  EPA's 
objective  of  accommodating  the  delayed 
control  contributions  from  upwind 
areas."  contests  EPA's  claim  of  authority 
to  extend  attaiiunent  dates.  This 
commenter  suggests  that  the  appropriate 
remedy  is  for  EPA  to  authorize  states  to 


take  credit  for  mandated  emission 
reductions  when  preparing  attainment 
demonstrations  and  determining  the 
degree  of  local  controls  needed  to  attain. 

Response  7:  While  the  commenter 
recognizes  that  there  was  a  delay  in 
understanding  and  regidating 
transported  pollution  that  "might  justify 
the  delay"  in  upwind  states  adopting - 
section  110(a)(2)(D)  measures,  and 
agrees  with  EPA's  objective  in  taking 
this  delay  into  account,  the  commenter's 
proposed  solution  fails  to  address  the 
problem  it  acknowledges.  The 
commenter  suggests  allowing  areas  to 
take  credit  when  they  prepare  their 
attaiiunent  demonstrations — but  this 
solution  addresses  only  the  planning 
requirement,  and  does  not  assist  the 
areas  in  solving  the  problem  of  failing 
to  meet  their  attainment  deadline.  It  is 
to  address  this  issue,  and  to  effectuate 
Congressional  intent  to  avoid  penalizing 
downwind  areas  in  these  circumstances, 
that  EPA  has  formulated  the  attainment 
date  extension.  The  delay  in 
ascertaining  the  amount  and  achieving 
the  reality  of  upwind  reductions — a 
delay  conceded  by  commenters — 
resulted  in  imcertainty  in  a  downwind 
area's  ability  not  only  to  plan  for 
attainment,  but  to  realize  it. 

This  comment  also  highlights  the 
difficulties  that  EPA's  attainment  date 
extension  policy  was  designed  to 
address:  namely  that  the  states  and  EPA 
were  (1)  not  able  to  assess  relative 
contributions  until  it  was  too  late  to 
implement  the  controls  to  bring  about 
attainment;  and  (2)  upwind  areas  with 
longer  attainment  dates  shoidd  not  be 
required  to  accelerate  their  reductions 
in  time  to  help  bring  about  attainment 
as  scheduled  in  aff^ected  downwind 
areas  with  earlier  attainment  dates.  As 
the  policy  explains,  the  determination 
of  relative  upwind  and  downwind 
contributions  and  the  allocation  of 
responsibility  for  determining  controls 
did  not  occur  in  time  for  a  number  of 
areas  to  meet  their  attainment  deadlines. 

Comment  8:  EPA's  approach  allows 
emission  reductions  from  motor 
vehicles  to  be  deferred  beyond  the 
deadlines  currently  required  by  the  Act. 
The  policy  allows  deferral  of  conformity 
budgets  beyond  the  statutory  attainment 
year.  It  is  also  inconsistent  with 
statutory  requirements  for  reasonable 
further  progress  in  section  182(c)(2)((B), 
for  implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable  in  section 
172(c)(1),  and  for  requiring  that 
transportation  plans  and  TIPs  "will  not 
delay  timely  attainment  of  any  standard 
or  ...  other  milestones  in  any  area  in 
section  176(c)(1)." 


Response  8:  EPA  disagrees  with  the 
commenter  that  the  policy  allows 
deferral  of  motor  vehicle  emission 
reductions  and  reasonably  available 
control  measiues  beyond  dates 
contemplated  in  the  Act.  The  statute 
requires  SIPs  to  provide  for  attaiiunent 
as  expeditiously  as  practicable  and  for 
reasonable  further  progress  as  necessary 
to  provide  for  attainment.  The  motor 
vehicle  and  RACM  measures  the 
commenter  is  apparently  referring  to  are 
not  specific  measures  that  the  statute 
requires  to  be  implemented  by  a  fixed 
date.  Rather,  they  are  whatever  motor 
vehicle  and  RACM  measures  are 
necessary  to  provide  for  attainment  and 
RFP  by  the  applicable  attaiiunent  date. 
Thus,  whatever  attainment  date  is 
applicable,  either  by  virtue  of  the  statute 
or  an  attainment  date  extension,  defines 
the  outside  date  by  which  motor  vehicle 
and  RACM  measures  necessary  to 
provide  for  timely  attainment  must  be 
implemented.  A  determination  must 
then  be  made  whether  any  additional 
measures  could  advance  that  date,  but 
the  analysis  is  keyed  to  the  established 
attainment  date.  'The  commenter  also 
complains  about  delays  in  establishing 
budgets  for  conformity  purposes,  and 
requirements  that  transportation 
activities  not  delay  timely  attainment. 
Again,  these  issues  are  not  relevant  to 
establishing  an  appropriate  attainment 
date.  Motor  vehicle  emission  budgets  for 
conformity  purposes  are  those  budgets 
that  are  established  for  the  attainment 
year.  The  Act  does  not  require  that  these 
budgets  be  set  for  any  specific  year,  but 
rather  contemplates  that  they  will  be 
established  for  the  attainment  year. 
Where  EPA  has  properly  determined 
that  an  attainment  date  extension 
should  be  granted,  conformity  budgets 
are  required  for  the  extended  attainment 
year;  they  are  no  longer  required  for  the 
superseded  attainment  year.  The 
requirement  that  transportation 
activities  not  delay  timely  attainment  is 
a  duty  imposed  on  transportation 
planning  agencies  to  insure  that  their 
activities  will  not  interfere  with 
attainment  of  the  standard  by  the 
applicable  attainment  date.  This  duty  is 
irrelevant  to  establishing  the 
appropriate  attainment  date  in  the  first 
instance.  Once  an  applicable  attainment 
date  is  established,  transportation 
planners  must  insure  that  their  activities 
will  not  delay  attainment  by  that  date. 

Comment  9:  A  commenter  argues  that 
imder  the  terms  of  section  188(e),  an 
extension  of  the  PM  attainment  date 
may  not  be  granted  unless  the  State 
demonstrates  that  the  area's  SIP 
contains  "the  most  stringent  measures 
that  are  included  in  the  implementation 
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plan  of  any  State  or  are  achieved  in 
practice  in  any  Sate,  and  can  feasibly  be 
implemented  in  the  area."  Moreover, 
section  188(e)  provides  for 
consideration  of  transboundary 
emissions  from  "foreign  countries,"  not 
from  U.S.  sources.  EPA's  proposed 
ozone  nonattainment  extension  policy 
includes  neither  of  these  limitations. 

Response  9:  The  provision  cited  by 
commenters  applies  the  PM-10 
standard,  and  is  not  applicable  to 
attainment  dafes  for  ozone.  Moreover, 
the  regulatory  regimes  applicable  to 
ozone  and  PM-10  are  quite  different,  as 
are  the  types  of  transport  issues  that 
arise  with  respect  to  these  two  different 
pollutants.  The  issues  EPA  and  the 
states  confront  with  respect  to  long- 
range  regional  transport  of  ozone  do  not 
apply  to  PM-10.  Beyond  that,  section 
188(e)  embodies  a  standard  of  " 
impracticability"  as  a  basis  for  seeking 
an  extension  for  a  PM-10  attainment 
deadline.  With  respect  to  the  ozone 
attainment  deadlines  at  issue  here,  EPA 
is  not  granting  extensions  solely  on  the 
grounds  of  impracticability  of  attaining 
the  standard,  but  rather,  that  Congress 
intended  both  upwind  and  downwind 
areas  to  have  an  opportunity  to  bear  the 
responsibility  for  their  respective 
contributions  to  an  area's  attainment 
problems. 

Comment  10:  EPA's  effort  to 
"manufactxue  a  conflict"  between  the 
statutory  deadlines  and  transport 
provisions  fails,  since  these  provisions 
must  be  read  together  so  that  the 
upwind  area's  "obligation  to  control 
pollution  affecting  the  downwind  area — 
be  it  interstate  or  intrastate — falls  due 
no  later  than  the  downwind  area's 
attainment  date."  EPA's  argument  that 
areas  with  longer  attainment  dates  be 
given  additional  time  ignores  the 
statutory  requirement  that  areas  attain 
as  expeditiously  as  practicable,  even  if 
that  results  in  attainment  before  section 
181(a)(l)'s  outer  deadlines.  The  section 
181  attainment  deadlines  are  "outside 
limits."  A  commenter  argues  that 
Section  181(a)  does  not  prevent  upwind 
areas  from  abating  pollution  in 
downwind  areas  in  time  to  meet  the 
downwind  area's  attainment  date.  EPA's 
policy  cannot  be  defended  as  necessary 
to  reconcile  181(a)  with  the  Act's  anti- 
transport  provisions.  Upwind  areas 
should  be  able  to  control  pollution 
contributing  to  downwind  area's 
nonattainment  even  before  reaching 
their  own  later-prescribed  attainment 
dates. 

A  commenter  disputes  EPA's 
interpretation  of  the  language  in  section 
110(a)(2)(D)(l)  that  SIP  provisions 
prohibiting  emissions  which  cause 
transport  be  "consistent  with  the 


provisions  of  this  subchapter."  EPA 
should  interpret  the  provisions  to 
respect  the  attainment  schedules  of 
sections  181  emd  182,  and  address 
tnmsport  separately.  No  reference  is 
made  to  any  legislative  history  that 
would  legitimize  EPA's  reading.  An 
upwind  area's  obligation  to  control 
transported  pollution  does  not  depend 
on  its  own  timetable  for  attainment. 
EPA's  policy  excuses  upwind  area's 
responsibility  from  their  obligations 
under  sections  110,  176A  and  184, 
exempting  them  via  granting  extensions 
to  downwind  areas.  The  policy  defers 
downwind  action  until  the  upwind  area 
attains. 

EPA  improperly  assumes  that  it 
would  not  be  practicable  for  upwind 
sources  to  reduce  emissions 
contributing  to  downwind 
nonattainment  prior  to  the  time  such 
reductions  would  be  required  to  attain 
in  the  upwind  area.  The  presumption 
should  be  precisely  the  opposite:  unless 
the  upwind  state  can  show  that  such 
reductions  are  impracticable,  EPA 
should  assume  such  reductions  can  be 
made  at  times  to  eliminate  the  upwind 
state's  contribution  to  nonattainment 
downwind  by  the  downwind  area's 
attainment  date.  EPA's  rule  eliminates 
the  Act's  requirement  that  attainment  be 
accomplished  as  expeditiously  as 
possible.  Section  184  indicates 
Congressional  intent  that  upwind  areas 
make  reductions  if  necessary  to  permit 
downwind  areas  to  attain  by  their 
statutory  deadlines. 

Response  10:  EPA  disagrees  with  the 
commenter's  contention  that  it  has 
"manufactured  a  conflict."  Rather,  EPA 
believes  that  it  recognizes  and  resolves 
the  real  tension  between  the  statutory 
deadlines  and  the  transport  provisions. 
EPA  explained  this  tension  in  its 
guidance  on  the  attainment  date 
extension  policy.  See  also  EPA's 
response  to  Comment  4.  Congress  did 
not  intend  that  areas  with  more  severe 
pollution  problems,  and  accordingly 
longer  attainment  dates,  be  forced  to 
accelerate  reductions  on  a  timetable  that 
otherwise  would  not  be  deemed  to  be 
required  in  order  to  meet  their 
obligation  to  attain  "as  expeditiously  as 
practicable."  Commenters  want  EPA  to 
read  the  requirement  for  upwind  areas, 
not  as  containing  the  limitation  that 
their  attainment  deadline  be  "as 
expeditiously  as  practicable" — ^but 
instead,  to  require  deadlines  that  are  not 
practicable  solely  for  the  purpose  of 
obtaining  downwind  reductions. 

In  dealing  with  ozone,  a  regional 
pollutant,  an  upwind  nonattainment 
area  cannot  make  reductions  for 
transport  purposes  without  affecting  its 
schedule  for  making  reductions  for 


attainment  purposes.  Compelling  the 
upwind  area  to  make  drastically  faster 
reductions  is  akin  to  asking  it  to  go  on 
a  crash  diet.  But  the  interplay  of  the 
statutory  provisions  on  attainment 
deadlines  and  transport  reduction 
indicates  that  Congress  intended 
upwind  areas  to  rediice  transport,  but 
not  to  the  extent  of  requiring  shorter 
schedules  for  upwind  attainment. 

Separating  out  reductions  for 
purposes  of  attainment  and  those  for  the 
purposes  of  transport  is  more  difficult 
than  commenters  depict,  and  EPA 
believes  that  Congress  did  not  intend  a 
regimen  of  drastic  reductions  without 
regard  to  the  upwind  area's  attainment 
schedule.  In  reality,  an  upwind  area  that 
remains  in  nonattainment  may 
doubtless  be  shown  to  continue  to 
transport  pollution  to  an  affected 
downwind  area. 

Congress  provided  statutory  tools  to 
address  the  issue  of  transport  (including 
sections  184, 126,  and  110(a)(2)(d)),  and 
believed  that  they  would  be  used  to 
reach  an  accommodation  among 
upwind  and  downwind  areas — but  as 
EPA  and  some  commenters  have 
recognized,  this  accommodation  took 
longer  than  anticipated.  Congress  did 
not,  however,  intend  that  upwind  areas 
be  forced  to  apply  draconian  measures 
in  order  to  allow  the  downwind  areas  to 
meet  their  shorter  attainment  periods. 

And  although  the  attainment 
deadlines  can  be  looked  at  as  "outside 
limits,"  they  in  fact  represent  the  dates 
at  which  statutory  consequences  must 
be  considered.  As  long  as  no  earlier  date 
is  deemed  to  be  "as  expeditiously  as 
practicable,"  there  is  no  evidence  that 
Congress  considered  an  earlier  date  to 
be  acceptable  for  these  areas,  regardless 
of  "practicability."  Even  if  earlier 
deadlines  would  be  beneficial  to 
downwind  areas.  Congress  did  not 
indicate  that  this  criterion  should 
override  the  criterion  of  "practicability" 
for  the  upwind  area. 

In  administering  the  Clean  Air  Act 
and  the  NOx  SIP  Call,  EPA  has 
interpreted  section  110(a)(2)(d)'s 
significant  contribution  test  as  requiring 
reductions  as  expeditiously  as 
practicable  without  requiring  upwind 
areas  to  impose  draconian  measures. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  recently 
upheld  EPA's  use  of  a  cost  component 
in  applying  that  section's  significant 
contribution  test.  Michigan  v.  EPA,  213 
F.3d  663,  674-679  (D.C.  Cir  2000).  EPA 
decided  that  the  states  that  were 
"significant  contributors"  under  section 
110(a)(2)(D)  need  only  reduce  their 
emissions  by  the  amount  achievable 
with  "highly  cost-effective  controls."  63 
Fed.  Reg.  At  57,403.  "Thus,  once  a  state 
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had  been  nominally  marked  a 
"significant  contributor,"  it  could 
satisfy  the  statute,  i.e.,  reduce  its 
contribution  to  a  point  where  it  would 
not  be  'significant'  within  the  meaning 
of  section  110(a)(2)(D)(i)(I)  by  cutting 
back  the  amoimt  that  could  be 
eliminated  with  'highly  cost-effective 
controls.'  "  213  F.3d  at  675. 

In  applying  section  110(a)(2)(D),  the 
D.C.  Circuit  concluded  that  EPA  can 
consider  not  only  air  quality  impacts, 
but  also  costs  of  control.  Thus  EPA  has 
been  upheld  in  interpreting  the  Act  in 
a  way  Uiat  limits  the  upwind  area's 
responsibility  to  control  pollution  so  as 
to  mitigate  its  responsibility  under 
section  110(a)(2)(D).  The  upwind  area 
should  not  have  to  impose  draconian 
controls.  As  the  Coiut  in  Michigan  v. 
EPA,  213  F.3d  663.  674-679  (D.C.  Cir. 
2000)  concluded,  "there  is  nothing  in 
the  text,  structiuB,  or  history  of  section 
110(a)(2)(D)  that  bars  EPA  fit)m 
considering  cost  in  its  application."  213 
F.3d  679.  The  Court's  discussion  makes 
clear  that  EPA,  in  interpreting  the 
responsibilities  of  upwind  states  under 
section  110(a)(2)(D),  may  consider 
differences  in  cutback  costs  in 
determining  what  constitutes  a 
significant  contribution,  and  that  EPA's 
inquiry  is  based  on  balancing  a  number 
of  considerations  to  balance  health 
effects  and  cost-effectiveness. 

EPA's  policy  does  not  excuse  the 
upwind  areas  fit)m  fulfilling  their 
obligations  under  section  110.  Upwind 
areas  will  be  held  to  section  110  and 
RACM  requirements.  EPA  has 
determined  the  upwind  areas'  section 
110  obligations  through  the  SEP  call. 
The  SIP  call  requires  reductions  by  the 
date  EPA  determined  was  as  soon  as 
practicable  to  eliminate  significant 
contributions  to  downwind  areas.  1-2 
This  is  coupled  with  the  upwind  area's 
obligatiDn  to  attain  as  expeditiously  as 
practicable.  It  is  appropriate  to  hold 
downwind  areas  to  the  upwind  area's 
attainment  date  as  an  outside  limit  until 
EPA  acts  on  the  upwind  area's 
attaiiunent  demonstration.  The 
modeling  evidence  we  have  now  shows 
that  upwind  areas  need  to  come  into 
attainment  for  the  downwind  areas  of 
Metropolitan  Washington,  DC  and 
Greater  Connecticut  to  attain  the 
standard. 

Comment  11:  The  section  182(j)(2) 
"but  for"  standard  applies  to  intrastate 
transport.  An  area  must  demonstrate 
that  it  would  have  accomplished 
attainment  but  for  the  failure  of  other 


'  *  Because  the  D.C.  Circuit  stayed  the  obligation 
of  States  to  submit  plans  by  13  months,  the  court 
also  extended  by  13  months  the  date  by  which 
sources  must  implement  the  necessary  controls. 


areas  to  implement  sufficient  controls. 
The  policy  is  vague,  and  fails  to 
establish  clear  standards  for  a  showing 
of  transport.  The  "affected  by  transport" 
standard  is  luiclear. 

Response  1 1 :  EPA  is  not  constrained 
by  the  section  182(i)(2)  standard.  This 
section  is  limited  in  application  to 
single  nonattainment  areas  that  are 
located  in  more  than  one  state,  and  does 
not  address  transport  coming  into  an 
area  from  another,  separate  area.  Our 
determinations  in  the  SIP  call  were 
clear,  and  the  modeling  that  resulted 
from  the  SIP  call  effort  showed  that 
there  were  significant  impacts  from 
upwind  areas  on  the  downwind  areas, 
no  matter  whether  one  used  as  a 
standard  the  "but  for,"  "significant 
contribution"  or  "affected  by  transport" 
formulation.  Congress  intended  that  an 
upwind  area  that  significantly 
contributes  to  a  downwind  area's 
nonattainment  problem  should  bear 
responsibility  for  that  pollution.  The 
modeling  shows  that  significant 
contributions  are  made  by  the  upwind 
areas  to  the  downwind  areas  seeking 
attainment  date  extensions.  EPA  still 
believes  that  Congress  would  not  have 
intended  to  impose  the  burden  on 
downwind  areas  for  an  upwind  area's 
contribution. 

Comment  12:  Transport  is  already 
incorporated  into  each  area's  section 
181  design  value  and  thus  is  assumed  in 
setting  the  projected  attainment  date. 
Congress  imderstood  transport  resulted 
in  elevated  design  values,  but  did  not 
authorize  classifications  to  take  into 
accoimt  transport,  and  provided  for 
reclassification  by  operation  of  law 
based  on  air  quality.  In  section 
181(a)(1),  Congress  directed  that  ozone 
nonattainment  areas  be  placed  within 
certain  classifications  based  solely  on 
their  design  values,  regardless  of 
transport.  Congress  understood  that 
many  areas  were  classified  as  moderate 
or  severe  at  least  in  part  because  of 
ozone  transport,  but  did  not  grant  EPA 
discretion  to  take  such  transport  into 
account  when  establishing  initial 
classifications  under  the  Act.  Why  does 
EPA  believe  so  strongly  that  its 
approach  is  consistent  with 
congressional  intent,  given  congress's 
refusal  to  consider  transport  in 
establishing  the  initial  classifications 
and  in  light  of  sections  181(b)(2)  and 
182(i)? 

Response  12:  The  fact  that  the 
provisions  governing  the  initial 
classification  process  expressly  take 
transport  into  account  in  a  specific 
way — see  section  181(a)(4)— -does  not 
mean  that  EPA  is  precluded  itom  taking 
transport  into  accoimt  when  providing 
for  an  attainment  date  extension  based 


on  transport,  prior  to  invoking  the 
reclassification  provisions.  See  EPA's 
Response  to  Comment  1.  By  providing 
for  an  extension  of  the  attainment  date, 
EPA  is  effectuating  Congressional  intent 
that  the  transport  relief  provisions  have 
a  chance  to  tsJce  effect  before  EPA  has 
an  obligation  to  determine  whether  the 
area  has  attained  for  purposes  of 
triggering  the  reclassification 
provisions. 

Comment  13:  EPA  has  previously 
concluded  that  reclassification  is  not  a 
means  of  penalizing  an  area,  but  a 
means  of  providing  additional 
reductions  that  will  benefit  public 
health.  EPA  rejected  the  notion  that 
bump-up  is  a  penalty  when  it 
reclassified  the  Phoenix,  Arizona  area 
from  moderate  to  serious.  There,  EPA 
said: 

The  classification  structure  of  the  Act  is  a 
clear  statement  of  Congress's  belief  that  the 
later  attainment  deadlines  afforded  higher- 
classified  and  reclassified  areas  require 
compensating  increases  in  the  stringency  of 
controls.  The  reclassiHcation  provisions  of 
the  Clean  Air  Act  are  a  reasonable 
mechanism  to  assure  continued  progress 
toward  attainment  of  the  health-based 
ambient  air  quality  standards  when  areas 
miss  their  attainment  deadlines  and  are  not 
punitive. 

Final  Rule,  62  Fed.  Reg.  60001,  60003 
(Nov.  6, 1997).  Phoenix  NFR.  Why  has 
EPA  changed  its  mind  about  the 
functions  of  reclassification? 

Response  13:  EPA  has  not  changed  its 
mind  about  the  function  of  the 
reclassification  provision  where  the 
issue  of  transport  is  not  presented.  In 
the  context  of  Phoenix,  a  reclassification 
not  involving  transport,  EPA  made  the 
response  cited  by  commenter,  and  noted 
that  the  reclassification  provision  was 
not  intended  to  be  punitive.  This  view 
is  consistent  with  the  position  that  EPA 
takes  here,  where  the  circumstances  are 
quite  different  frtsm  the  non-transport 
reclassification  context.  In  the  absence 
of  transport,  an  area  that  fails  to  attain 
by  its  attainment  date,  may  still  fairly  be 
held  accoimtable  for  controlling  local 
pollution,  and  be  granted  a  longer 
attainment  deadline  in  return  for  more 
stringent  controls.  Under  these 
circiunstances,  applying  the 
reclassification  provisions  is  not 
pimitive.  But  in  the  circumstances  EPA 
and  the  states  confront  here,  the  local 
area  is  not  responsible  for  pollution  that 
interferes  with  its  ability  to  meet  the 
standard.  In  such  a  case,  to  trigger 
reclassification  would  impose  on  the 
area  the  responsibility  and  costs  for 
pollution  beyond  its  control,  and  would 
indeed  be  punitive.  To  avoid  such  a 
result,  and  to  effectuate  Congressional 
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intent,  EPA  has  interpreted  the  Act  to 
authorize  an  attainment  date  extension. 

Comment  14:  Congress  directly 
considered  and  rejected  EPA's 
interpretation  of  its  attainment  date 
extension  authority  during  the  Clean  Air 
Act  Amendments  of  1990.  During 
debate.  Senator  Kasten  expressed 
concern  about  the  proposed  legislation's 
provisions  concerning  the  "issue  of 
downwind  ozone  nonattainment."  He 
noted  that  pollution  fi^m  Chicago 
affected  southeastern  Wisconsin,  but 
described  "the  difficulty  this  poses  is 
that  the  Nation's  most  polluted  urban 
areas  are  given  a  much  more  generous 
timetable  for  meeting  air-quality 
standards.  Chicago  will  have  5  more 
years  to  meet  air-quality  standards  than 
these  Wisconsin  coimties  will  have." 
Senator  Kasten  then  noted  that  because 
of  Chicago's  longer  attainment  date,  it 
was  likely  that  the  Wisconsin  counties 
"will  be  found  in  violation  of  the  Clean 
Air  Act  because  of  actions  taking  place 
outside  of  their  jurisdiction  in  an 
upwind  State."  The  commenter  claims 
that  Senator  Kasten  introduced  an 
amendment  which  provided,  among 
other  things,  for  an  attainment  date 
extension  for  the  downwind  area  until 
the  upwind  nonattaiiunent  area 
achieved  emission  reductions.  S.  Comm. 
On  Envt.  And  Pub.  Works,  A  Legislative 
History  of  the  Clean  Air  Act 
Amendments  of  1990,  pp.  4954-55 
(1993).  The  commenter  claims  that  "the 
amendment,  was,  of  course,  rejected." 
Thus  the  commenter  argues  that 
Congress,  although  it  addressed  ozone 
transport  in  sections  176 A  and  184, 
declined  to  alter  the  requirements  of 
section  181,  even  though  it  was  aware 
of  the  problem  that  EPA  seeks  to  solve 
with  its  attaiiunent  date  extension 
policy. 

Response  14:  There  is  no  evidence 
that  the  amendment  discussed  by 
Senator  Kasten  was  ever  debated, 
considered,  or  voted  upon.  Commenter 
cites  no  support  for  the  proposition  that 
it  was  considered  and  rejected.  Thus  no 
inferences  can  be  drawn  from  the  fact 
that  the  amendment  was  not  embodied 
in  the  statute.  Moreover,  even  if  the 
amendment  had  been  considered  and 
rejected,  it  differed  from  and  went  so  far 
beyond  the  attaiiunent  date  extension 
EPA  is  applying  here  as  to  not  be 
probative  of  Congressional  intent  with 
respect  to  EPA's  current  interpretation 
of  Uie  Act.  Among  other  things,  it  would 
have  provided  for  a  new  and  separate 
Ozone  Transport  Region,  and  would 
have  provided  for  different  obligations 
and  consequences  for  downwind  areas 
than  what  is  contained  in  EPA's  current 
interpretation  of  the  attainment  date 


extension  policy.  Legislative  History  at 
4954-56. 

Comment  15:  The  EPA  policy  is  an 
illegal  expansion  of  the  1994 
overwhelming  transport  policy.  Now  the 
upwind  area  need  not  be  a 
nonattainment  area  with  a  later 
attainment  date,  as  long  as  it  is  an 
upwind  area  in  another  state  that 
significantly  contributes  to 
nonattainment  in  the  downwind  area. 
Also,  the  new  policy  would  allow 
attainment  even  later  than  attainment 
for  the  upwind  area  if  the  date  for  the 
NOx  SIP  Call  reductions  is  later.  Where 
the  upwind  area  is  in  attainment  or 
where  its  attainment  date  is  earlier  than 
the  NOx  SIP  Call  reductions,  then  an 
extension  cannot  be  justified  as 
necessary  to  reconcile  the  transport 
provisions  with  section  181(a).  There  is 
no  justification  for  applying  the  policy 
where  the  upwind  area  is  in  attainment, 
or  is  in  nonattainment  but  has  air 
quality  meeting  the  NAAQS,  or  where  it 
is  in  nonattainment  but  has  an 
attainment  date  earlier  than  the 
extension  proposed. 

Response  15:  The  policy  is  not  an 
illegal  expansion  of  the  overwhelming 
transport  policy,  but  an  appropriate 
interpretation  of  the  provisions  of  the 
Clean  Air  Act  in  order  to  fulfill 
Congressional  intent.  EPA's  current 
articulation  of  the  attainment  date 
extension  policy  reflects  the 
considerable  advances  in  understanding 
and  allocating  responsibility  for 
transport  that  have  occurred  since  the 
formulation  of  the  Overwhelming 
Transport  Policy.  These  advances  have 
resulted  from  the  work  on  ozone 
transport  included  in,  among  other 
efforts,  the  OTAG,  SIP  call,  and  area 
modeling  programs.  EPA  thus  regards 
the  attainment  date  extension  policy  as 
superseding  the  Overwhelming 
Transport  Policy.  See  EPA's  earlier 
responses.  The  policy  is  not  being 
applied  here  so  as  solely  to  involve 
upwind  attainment  areas,  or  upwind 
areas  with  earlier  attainment  dates. 
Upwind  attainment  areas  with  deficient 
SIPs  have  still  been  found  to  contribute 
significantly  to  downwind 
nonattainment.  The  SIP  call  involves  a 
statewide  area  that  may  include 
attaiiunent  and  nonattainment  areas  that 
have  been  foimd  to  contribute 
significantly  to  downwind 
nonattainment. 

Comment  1 6:  Downwind  areas  should 
be  required  to  implement,  not  just 
adopt,  all  required  measures  before 
becoming  eligible  for  an  extension. 
Modeling  is  imprecise  and  an  area 
might  be  able  to  attain  if  they 
implement  all  required  measures,  which 
should  £ilready  have  been  implemented 


prior  to  the  original  attainment  date.  A 
state  could  have  timely  submitted  all 
the  provisions  for  control  of  local 
pollution  as  required  by  sections 
182(b)(l)(A)(i),  182(c)(2),  and  172(c)(1) 
providing  for  the  full  extent  of  local 
reductions  that  it  was  in  the  state's 
power  to  require. 

Response  16:  In  granting  an 
attainment  date  extension  for  an  area, 
EPA  has  determined  that  up\/ind 
reductions  are  necessary  to  holp  the  area 
reach  attainment.  Thus,  requiring  all 
local  reductions  to  be  implemented 
prior  to  the  time  that  upwind  reductions 
are  achieved  would  not  accelerate 
attainment.  Nonetheless,  EPA  has 
required  that  local  reductions  be 
implemented  as  expeditiously  as 
practicable.  See  EPA's  Guidance  61  FR 
14441  (March  25,  1999). 

Comment  1 7:  EPA's  allegation  that 
local  measures  "will  become 
superfluous  once  upwind  areas  reduce 
their  contribution  to  the  pollution 
problem,"  64  Fed.  Reg.  14444,  is 
mistaken.  First,  the  measiues  will 
produce  public  health  benefits  during 
the  period  prior  to  implementation  of 
upwind  reductions,  and  second  the  Act 
independently  requires  all  areas  to 
"implement  all  reasonably  available 
control  measures  as  expeditiously  as 
practicable,"  172(c)(1),  regardless  of 
what  reductions  are  expected  from 
upwind  areas.  EPA  should  not  allow 
downwind  areas  to  postpone 
implementing  local  measures  until 
upwind  reductions  are  achieved.  This 
extension  is  unlawful,  and,  because 
unexplained,  arbitrary  and  capricious. 

Response  1 7:  EPA  disagrees  with  the 
commenter's  characterization  of  EPA's 
actions.  EPA  is  in  fact  requiring 
downwind  areas  to  implement  the  local 
control  measures  required  under  the 
classification  as  expeditiously  as 
practicable,  but  no  later  than  the  time 
the  upwind  reductions  are  achieved. 
See  EPA's  Guidance,  supra.  To  obtain 
an  extension  the  area  must  have 
provided  that  it  will  implement  all 
adopted  measures  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved.  See  also 
response  to  Comment  16,  above.  No 
measures  are  being  postponed  as  a 
result  of  the  areas  being  granted  a  later 
attainment  deadlines.  None  of  these 
areas  have  delayed  or  postponed  the 
effectiveness  of  measures  because  their 
attainment  date  is  being  extended.  Thp 
states  are  enforcing  their  attaiiunent 
measures  as  expeditiously  as 
practicable.  Thus  EPA's  interpretation  is 
not  unexplained,  arbitrary,  nor 
capricious.  As  EPA  has  explained,  it 
seeks  to  reconcile  and  coordinate  the 
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responsibilities  of  upwind  and 
downwind  areas  to  work  together  to 
achieve  attainment.  However,  as 
discussed  elsewhere,  EPA  has  applied 
the  section  172(c)(1)  RACM  requirement 
to  these  areas. 

Comment  18:  EPA  is  excusing 
downwind  areas  from  the  requirement 
that  nonattainment  SIPs  must  provide 
for  attainment  of  the  NAAQS  as 
provided  in  sections  182(b)(l)(A)(i), 
182(c)(2)(A),  172(c)(1),  and  is  also 
excusing  them  from  the  requirement 
that  they  implement  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable,  regardless 
of  the  reductions  required  for 
attainment.  EPA's  attempt  to  lessen 
these  obligations  is  unlawful  and, 
because  unexplained,  arbitrary  and 
capricious. 

Response  18:  EPA  is  not  excusing 
downwind  areas  from  the  requirement 
that  they  submit  SIPs  providing  for 
attainment.  Nor  is  EPA  excusing 
downwind  areas  from  the  RACM 
requirement.  EPA's  interpretation  does 
not  exclude  what  is  necessary  for 
attainment:  rather,  a  measure  is  RACM 
if  it  is  needed  for  attainment.  EPA  is 
enforcing  this  requirement,  but  allowing 
the  downwind  state  to  take  into  account 
the  control  contribution  of  upwind  areas 
that  Congress  envisioned,  and  that  the 
commenters  themselves  acknowledge  is 
embodied  in  Clean  Air  Act  provisions, 
in  determining  the  applicable 
attainment  date.  EPA  is  also  requiring 
that  the  states  implement  reasonable 
control  measures  as  expeditiously  as 
practicable.  See  EPA's  Responses  to 
other  comments. 

Comment  19:  EPA's  policy  cannot  be 
defended  as  a  reconciliation  of  section 
181(a)  with  the  Act's  anti-transport 
provisions.  Under  a  proper 
interpretation  of  the  Act,  (1)  upwind 
states'  SIPs  would  ensure  that  the 
upwind  areas'  pollution  contributing  to 
NAAQS  violations  in  downwind  areas 
would  be  controlled,  no  later  than  the 
downwind  areas'  attainment  date,  (2) 
upwind  areas  would  attain  locally  as 
expeditiously  as  practicable  but  no  later 
than  the  date  prescribed  by  section 
181(a)(1)  for  the  upwind  area,  and  (3) 
downwind  areas  would  attain  locally 
"as  expeditiously  as  practicable  but  not 
later  than  the  applicable  date  prescribed 
in  section  181(a)(1).  This  reading  gives 
effect  to  all  of  the  relevant  statutory 
provisions. 

Response  19:  The  commenter 
concedes  that  under  a  proper 
interpretation  of  the  Act,  upwind  states' 
SIPs  would  ensure  that  upwind  areas' 
pollution  contributing  to  violations  in 
downwind  areas  would  be  controlled, 
prior  to  the  downwind  area's  attainment 


date.  But  in  the  circumstances  actually 
confronting  EPA  and  the  states,  as  EPA 
has  explained  in  prior  responses,  it  was 
not  possible,  given  the  state  of 
knowledge  of  regional  ozone  transport, 
to  control  upwind  transport  prior  to  the 
original  downwind  attainment  dates  set 
forth  in  section  181(a)(1).  Thus,  in  order 
to  allow  the  upwind  areas  to  fulfill  their 
responsibility  under  the  Act  and  to 
avoid  imposing  on  the  downwind  area 
a  burden  Congress  did  not  intend,  EPA 
proposed  interpreting  the  Act  to  adjust 
the  downwind  attainment  deadlines,  the 
very  interpretation  that  the  commenter 
rejects  as  unnecessary.  By  adjusting  the 
attainment  date  to  allow  the  upwind 
and  downwind  areas  to  carry  out  the 
statutory  allocation  of  responsibility 
that  is  acknowledged  by  the  commenter, 
EPA  indeed  is  reconciling  the  Act  and 
rendering  a  proper  interpretation. 

Comment  20:  No  extension  should  be 
granted  unless  the  area  is  as  small  as 
possible.  The  basis  for  transport  should 
not  be  OTAG  modeling,  since  better 
data  is  available. 

Response  20:  The  boimdaries  for 
serious  nonattainment  areas  were 
established  by  operation  of  law  (CAA 
section  107(d)(4)).  The  modeling  done 
by  OTAG  and  by  EPA  in  the  SIP  call 
and  the  local  modeling  done  in 
connection  with  the  attainment 
demonstrations  represents  the  best 
available  modeling. 

2.  Comments  Received  on  12/16/99 
Proposals 

Comment  1 :  The  SIP  submittals  for 
Springfield,  Greater  Connecticut  and 
Metropolitan  D.C.  do  not  contain 
substantive  additional  measures  to 
reduce  the  state's  ground  level  ozone 
problem.  EPA  cannot  approve  the 
attainment  submittal  because,  among 
other  reasons,  it  does  not  provide  for 
attainment  "as  expeditiously  as 
practicable,"  as  required  by  Section 
181(a)  of  the  CAA.  Both  the  attainment 
submittal  and  the  proposed  rule  simply 
assert  that  the  states,  acting  alone, 
cannot  achieve  attainment,  either  in 
1999  or  2007.  Neither  the  state  nor  EPA 
explores  the  question  of  what  can  the 
state  can  do,  with  the  help  of  specified 
upwind  emission  reductions,  to  achieve 
attainment  as  expeditiously  as 
practicable.  There  is  no  showing  that 
the  State  could  not  achieve  attainment 
in  2003  through  a  combination  of  local 
and  state  measures  and  the  NOx  SIP 
Call;  we  only  know  that  the  NOx  SIP 
Call  is  not  likely  to  produce  attainment 
by  2003  without  additional  local 
reductions.  The  SIPs  do  not  meet  the 
requirements  of  the  CAA  to  provide  for 
attainment  as  expeditiously  as 
practicable  and/or  no  later  than 


November  15,  1999.  States  have  made 
no  attempt  to  provide  for  attainment  as 
soon  as  possible.  Because  they  do  not 
meet  the  CAAs  requirements  for  timely 
attainment,  EPA  must  disapprove  them. 

Response  1 :  Congress  did  not  intend 
for  the  states  to  be  responsible  for 
achieving  attainment,  acting  alone, 
when  upwind  areas  are  transporting 
pollution  that  contributes  to  their 
nonattainment  problem.  EPA  has 
determined  that,  imder  the  attainment 
date  extension,  the  states  will  attain  the 
standard  as  expeditiously  as  practicable. 
The  basis  for  this  determination,  and 
EPA's  findings  that  the  area  is  affected 
by  transport  firom  upwind  areas,  is 
discussed  extensively  in  section  n.A.l. 
EPA  has  determined  that  even  with  the 
attainment  date  extension,  no 
reasonably  available  control  measures 
would  advance  the  attainment  date.  See 
other  Responses  to  Comments  in 
sections  n.  A  and  n.  E. 

Comment  2:  The  state's  SIP  does  not 
contain  adequate  contingency  measures 
as  required  by  Section  172(c)(9)  of  the 
CAA.  Such  measines  are  especially 
important  in  a  case  such  as  this,  where 
a  substantial  portion  of  the  emission 
reductions  relied  on  are  assumed  to 
occiu  well  into  the  future,  and  well 
beyond  the  statutory  attainment  date. 

Response  2:  Although  no  measures 
have  been  specifically  designated  as 
contingency  measures,  EPA  has  found 
that  measures  that  could  reasonably 
constitute  appropriate  contingency 
measures  are  already  contained  in  the 
SIP  or  exist  in  promulgated  Federal 
regulations.  See  discussion  of 
contingency  measures  in  section  II.  L 
below. 

Comment  3:  Even  asstuning  the 
Transport  Guidance  is  consistent  with 
the  Act,  the  states'  attainment 
submittals  do  not  meet  the  requirements 
and/or  preconditions  necessary  to 
secure  adequate  emissions  reductions 
from  in-state  sources.  For  example,  CT 
and  MA  could  secure  further  NOx 
reductions  bom.  power  plants  and  other 
stationary  sources  through 
implementation  of  RACT  on  additional 
stationary  sources.  The  States  could 
secure  additional  reductions  through  a 
diesel  inspection  and  maintenance 
program. 

Response  3:  EPA  believes  that  a  diesel 
I/M  program  may  have  some  potential 
for  emission  reductions.  At  this  time, 
however,  there  is  insufficient 
information  available  about  the  program 
to  determine  whether  I/M  would  be 
economically  or  technologically 
feasible.  Also,  the  test  protocols  are  not 
sufficiently  developed  to  enable  EPA  to 
determine  the  magnitude  of  reductions 
possible,  and  thus  whether  the 
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program's  emission  reductions  would 
advance  the  attainment  date.  In  its  other 
Responses  to  Comments,  EPA  has 
explained  and  supported  its  conclusions 
that  the  states  have  adopted  and  will 
implement  as  expeditiously  as 
practicable  the  measures  necessary  to 
secure  adequate  emissions  reductions 
from  in-state  sources.  No  additional 
RACM  is  required  for  these  areas. 

Comment  4:  The  States  have  failed  to 
timely  piu^ue  administrative  avenues 
for  states  to  seek  redress  for  transport 
problems:  through  a  section  126  petition 
and  a  section  110  SIP  call.  CT  and  MA 
did  not  file  section  126  petitions  until 
the  summer  of  1997.  Even  if  EPA's 
transport  Guidance  were  lawful,  it 
should  not  be  applied  except  as  a  matter 
of  last  resort — the  downwind  area  must 
have  identified  and  committed  to  all 
necessary  local  measures  and  exhausted 
its  administrative  remedies  in  a  timely 
foshion  to  secure  all  necessary  upwind 
reductions.  The  States  have  failed  to  do 
that  and  have  waited  too  long.  They 
want  to  wait  until  upwind  reductions 
bring  them  into  attainment  without 
making  any  additional  emission 
reductions  of  their  own.  This  is  not  in 
keeping  with  the  attainment  provisions 
and  schedules  in  the  CAA. ' 

Response  4:  EPA  disagrees  with  the 
commenter  that  the  States  have  waited 
too  long  to  seek  relief.  As  set  forth  in 
detail  in  section  II.  A.l,  the  States  and 
EPA  have  worked  for  years  to  solve  the 
transport  problem,  and  were  unable  to 
obtain  adequate  redress  for  transported 
pollution  until  the  culmination  of  the 
OTAG  effort.  EPA  finds  that  the  States 
were  not  dilatory  in  their  efforts  to 
pursue  relief  from  transported  pollution; 
relief  was  not  available  until  regional 
transport  could  be  analyzed  and 
responsibility  for  remediation 
appropriately  apportioned.  These  effort 
took  years,  and  was  more  prolonged 
than  Congress,  EPA,  or  the  states  had 
anticipated.  See  EPA's  discussion  of  the 
history  of  the  efforts  to  address  transport 
in  section  11.  A.l.  The  States  have  not 
failed  to  pursue  any  remedies  as  they 
became  meaningful  and  available.  Nor 
does  EPA  agree  that  its  attainment  date 
extension  allows  the  States  to  wait  for 
upwind  reductions  without  making 
local  emission  reductions.  EPA's  policy 
is  predicated  upon  an  equitable 
allocation  of  responsibility  between 
upwind  and  downwind  areas,  and 
explicitly  requires  the  downwind  areas 
to  adopt  and  implement  local  controls 
as  expeditiously  as  practicable. 

Comment  5:  The  states  have  failed  to 
implement  all  available  control 
measures  and  have  not  demonstrated 
that  attainment  is  impracticable  due  to 
pollutant  transport.  The  states  have 


failed  to  meet  the  requirement  of  EPA's 
transport  policy  that  the  states  adopt  all 
local  measines  required  imder  the  area's 
current  classification.  Among  other 
things,  the  Washington,  DC  area  states 
have  failed  to  adopt  NOx  RACT 
programs  that  meet  all  applicable 
requirements  of  the  Act  and  EPA 
guidance. 

Response  5:  EPA  disagrees  with  the 
commenter's  contention  that  the  states 
being  granted  attainment  date 
extensions  have  not  satisfied  the 
criterion  of  adopting  required  local 
measures.  EPA  finds  that  the  states  have 
fulfilled  their  responsibility  with 
respect  to  having  adopted  required  local 
measures.  With  respect  to  contingency 
measiues,  EPA  has  determined  that 
measures  that  can  be  reasonably 
construed  to  function  as  contingency 
measures  are  already  contained  in  the 
areas'  SIPs.  See  further  discussion  of  the 
contingency  measure  requirement  in 
other  Responses  to  Comments.  With 
respect  to  Washington,  DC  and 
Massachusetts,  the  areas  have  adopted 
and  EPA  has  found  approvable  all  other 
local  measines  that  are  required  under 
their  current  classification,  including 
NOx  RACT.  EPA  has  further  found  that 
the  states  have  or  will  implement 
required  local  measures  as 
expeditiously  as  practicable.  With 
respect  to  Connecticut,  the  state  has 
adopted  and  EPA  has  approved  all 
measures  required  under  its  ciurrent 
classification  except  with  respect  to 
certain  aspects  of  its  new  source  review 
(NSR)  program.  Connecticut's 
nonattainment  area  NSR  program  is  the 
one  Clean  Air  Act  measure  required 
under  the  state's  classification  that  EPA 
has  not  yet  approved  as  meeting  all  the 
requirements  of  the  Act.  Nevertheless, 
EPA  has  determined  that  Connecticut's 
NSR  program  substantially  addresses 
the  Act's  requirements  and  provides  a 
sufficient  basis  for  EPA  to  apply  its 
attainment  date  extension  policy.  The 
Connecticut  NSR  program  imposes  all 
the  Act's  requirements  on  new  and 
modified  sources  of  air  pollution  for 
those  sources  covered  by  the  state's 
program,  including  the  lowest 
achievable  emissions  rate  technology 
standard  and  emissions  offsets 
consistent  with  the  classification  under 
the  Act  of  the  state's  two  ozone 
nonattainment  areas.  In  addition,  the 
state's  NSR  program  captures  the  correct 
luiiverse  of  new  sources  covered  by  the 
Act's  requirements.  The  reason 
Cormecticut's  program  does  fully  meet 
all  the  Act's  requirements  is  that  the 
state's  formula  for  capturing  modified 
sources  of  air  pollution  in  the  program 
differs  from  the  federal  requirements  in 


one  respect.  EPA's  federal  NSR 
regulations  generally  require  that 
modifications  be  measured  by 
comparing  the  actual  emissions  of  the 
existing  facility  with  the  potential 
emissions  of  the  modified  facility. 
Connecticut's  regulations  compare  the 
potential  emissions  of  the  existing 
facility  with  the  potential  emissions  of 
the  modified  facility.  On  the  other  hand, 
Connecticut's  program  is  more  rigorous 
than  EPA's  regulations  in  measuring  a 
modification  in  so  far  as  the  state's 
program  does  not  allow  for  "netting"  at 
a  soince  to  avoid  being  treated  as  a 
modification.  Federal  regulations  would 
allow  an  increase  in  emissions  at  an 
existing  soiurce  to  be  balanced  against 
contemporaneous  emissions  decreases 
elsewhere  at  the  source  to  avoid  NSR, 
while  Connecticut's  NSR  program  does 
not.  On  balance.  EPA  has  concluded 
that  the  state's  NSR  program 
substantially  addresses  this  Clean  Air 
Act  requirement  for  the  purposes  of 
granting  an  attaiiunent  date  extension 
imder  EPA's  policy. 

EPA  thus  concludes  that  substantial 
compliance  with  the  NSR  program  and 
approval  of  all  remaining  required 
measures  constitutes  substantial 
compliance  with  the  criterion  that  the 
state  adopt  all  measures  required  under 
Connecticut's  current  classification. 
EPA  has  further  foimd  that  it  will 
implement  these  measines  as 
expeditiously  as  practicable.  Thus,  EPA 
believes  that  the  states  have  fulfilled 
their  responsibility  to  satisfy  the 
requirements  of  their  current 
classification,  and  that,  under  these 
circumstances.  Congress  would  not  have 
intended  them  to  be  reclassified  for 
failure  to  attain. 

The  sufficiency  of  the  Washington, 
DC  area  States'  NOx  RACT  rules  is 
discussed  extensively  in  responses  to 
other  comments  elsewhere  in  this 
notice. 

Comment  6:  The  states  have  not 
shown  that  they  have  committed  to 
implement  all  local  measures  necessary 
to  secure  adequate  emissions  reductions 
from  in-state  sources.  They  have  not 
shown  that  a  combination  of  local 
reductions  and  upwind  reductions  will 
achieve  attainment  by  their  extended 
dates. 

Response  6:  EPA  has  found  that  the 
states  have  demonstrated  attainment 
through  a  combination  of  upwind  and 
local  measures.  See  other  EPA  responses 
and  discussion  of  the  attainment 
demonstration.  Secondly,  although  the 
states  theoretically  could  always  secure 
more  reductions  through  additional 
local  measiu"es.  Congress  did  not  intend 
that  the  downwind  states  compensate 
for  the  upwind  states  failing  to  control 
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transported  pollution.  Having  met  the 
RACM  requirements  and  controlled  for 
local  pollutants,  the  downwind  area 
should  not  be  required  to  secure 
additional  emissions  reductions  in  order 
to  offset  emissions  from  upwind 
sources.  As  EPA  has  discussed 
elsewhere  in  its  responses,  the  States 
have  committed  to  implement  all 
measures  necessary  to  secure  adequate 
emissions  from  in-state  sources. 

Comment  7:  The  DC  Circuit  stated  in 
American  Trucking  Ass'n  v  EPA,  175 
F.3d  1027  (D.C.  Cir.  1999)  that  EPA  "is 
precluded  itom  enforcing  a  revised 
primary  ozone  NAAQS  other  than  in 
accordance  with  the  classifications, 
attainment  dates,  and  control  measures 
set  out  in  Subpart  2."  This  means  that 
EPA  cannot  ignore  the  attainment  dates 
in  Subpart  2. 

Response  7:  The  opinion  cited 
concerns  EPA's  authority  to  implement 
a  revised  0.08  ppm  8-hour  standard  not 
the  standard  at  issue  here — the  one-hour 
0.12  ppm  NAAQS.  Regarding  EPA's 
belief  that  the  provisions  in  Subpart  2 
of  the  Act  govern  implementation  of  the 
one-hour  standard,  EPA  is  not  ignoring 
the  attainment  dates  in  Subpart  2.  EPA 
is  interpreting  the  provisions  of  Subpart 
2  to  allow  EPA  to  extend  the  attainment 
deadlines  in  accordance  with 
Congressional  intent  and  using  means 
set  forth  in  the  provisions  of  Subpart  2. 
Thus  EPA  is  properly  implementing  the 
one-hour  standard. 

Comment  8:  Each  serious  area  plan  on 
its  face  shows  that  the  control  measures 
described  therein  will  not  by  themselves 
produce  attaiimient  at  any  point,  and 
clearly  not  by  1999.  EPA's  reliance  on 
SIP  call  reductions  is  particularly 
unjustified  in  the  DC  Area,  given  that 
Virginia  is  challenging  EPA's  authority 
to  require  those  very  reductions.  EPA 
caimot  grant  credit  for  SIP  call 
reductions  when  the  SIP  call  has  been 
judicially  stayed. 

Response  8:  As  EPA  has  explained 
elsewhere  in  its  responses.  Congress  did 
not  intend  for  a  downwind  area  that  is 
affected  by  transport  to  be  responsible 
for  pollution  generated  outside  its 
borders.  The  stay  of  the  SIP  call  has 
been  vacated  and  the  SIP  call  has  been 
upheld.  The  court  lifted  its  stay  and 
states  are  required  to  submit  SIPs  fully 
addressing  the  SIP  call  and  if  they  fail, 
EPA  must  promulgate  a  Federal  plan. 
EPA  is  fully  justified  in  its  reliance  on 
SIP  call  reductions  and  in  granting 
credit  for  them  in  the  areas'  attainment 
demonstrations. 

Comment  9:  The  SIPs  fail  to  provide 
for  attainment  as  expeditiously  as 
practicable  even  though  this  is  a  serious 
area  where  a  specific  attainment 
deadline  has  passed.  Furthermore,  the 


States  have  not  even  evaluated  the 
possibility  of  attaining  sooner  than  their 
extended  attainment  dates.  The  SIPs 
must  be  disapproved  by  EPA  since  they 
do  not  meet  the  CAA's  basic 
requirements  for  timely  attainment  nor 
do  they  consider  the  possibility  of 
providing  for  earlier  attainment  even  if 
the  attainment  date  extension  were 
permissible. 

Response  9:  EPA  shows  in  its  other 
Responses,  the  SIPs  provide  for 
attaiiunent  as  expeditiously  as 
practicable,  and  the  States  have  shown 
that  they  qualify  for  an  attainment  date 
extension  due  to  transport.  EPA 
evaluated  the  reductions  required  for 
attainment  from  both  the  upwind  and 
downwind  areas,  and  determined  that 
the  attainment  dates  were  as 
expeditious  as  practicable.  See  also 
Responses  11  and  12  below. 

Comment  10:  This  not  a  situation 
where  the  states  have  adopted  all 
available  measures  and  still  show 
nonattainment  due  solely  to  transport. 
The  states  have  refused  to  even  identify 
the  levels  of  VOC  and  NOx  emissions 
that  would  be  consistent  with 
attainment  in  the  absence  of  NOx 
reductions  that  would  be  required  by 
the  NOx  SIP  Call.  Nor  do  the  plans  state 
the  level  of  emission  reductions  that 
would  be  needed  to  produce  attainment 
in  the  absence  of  upwind  reductions. 
EPA  cannot  rationally  find  that 
transported  NOx  renders  attaiiunent 
impracticable  in  the  serious  areas,  when 
the  states  have  neither  quantified  the 
reductions  needed  locally  to  attain  in 
the  absence  of  transport  reductions,  nor 
shown  that  such  reductions  are 
unachievable  through  adoption  of 
additional  state  and  local  control 
measiu-es. 

Response  10:  EPA  in  its  Responses 
has  provided  an  extensive  analysis  of 
the  role  of  transport  in  downwind 
nonattainment  for  the  serious  areas.  In 
the  NOx  SIP  Call.  EPA  concluded  that 
"EPA  believes  that  available  modeling 
analyses  demonstrate  that  upwind 
reductions  are  necessary  to  help 
downwind  areas  come  into  attainment." 
63  FR  57404  (October  27.  1998).  These 
downwind  areas  included  the  areas 
being  granted  attainment  date 
extensions  here.  The  DC  Circuit  upheld 
EPA's  conclusion  in  Michigan  versus 
EPA.  213  F.3d  663  (D.C.  Cir.  2000).  The 
SIP  call  and  the  modeling  done  by  the 
states  support  the  conclusion  that  the 
affected  areas  caimot  attain  without 
upwind  reductions.  Congress  intended 
that  upwind  areas  be  responsible  for 
pollution  that  interferes  with  downwind 
nonattainment,  while  at  the  same  time 
requiring  that  downwind  areas  be 
accountable  for  locally  generated 


emissions.  The  Clean  Air  Act  reflects 
Congressional  intent  that  downwind 
areas  not  be  compelled  to  compensate 
for  lack  of  upwind  controls  through  the 
adoption  of  additional  state  and  local 
control  measures,  as  commenter 
suggests.  EPA  disagrees  with 
commenter's  suggestion  that  the 
downwind  areas  must  show  that  no 
further  local  reductions  are  achievable 
before  relying  on  upwind  areas  to 
shoulder  responsibility  for  the  pollution 
they  generate.  EPA  finds  that  a  reading 
of  the  Clean  Air  Act  shows  that 
Congress  did  not  intend  for  downwind 
areas  to  be  forced  to  impose  additional 
local  controls  to  offset  significant 
pollution  contributions  from  upwind 
areas,  before  seeking  relief. 

Comment  1 1 :  EPA  has  not 
demonstrated  that  Metropolitan 
Washington,  DC  would  attain  but  for 
transport.  To  the  contrary,  episode- 
specific  data  shows  that  the  second 
highest  ozone  exceedance  recorded  last 
siunmer  occurred  on  a  day  on  which  air 
parcels  originated  in  Northern  Virginia. 
The  EPA  has  offered  no  rational  basis 
for  granting  a  longer  transport-related 
extension  to  the  Metropolitan 
Washington,  DC  area  than  to 
Massachusetts. 

Response  1 1 :  Strong  evidence 
indicates  that  the  Washington,  DC 
nonattainment  area  is  impacted  by 
transport  from  outside  the  area  and 
cannot  attain  without  upwind 
reductions.  Sensitivity  modeling  which 
applies  additional  local  controls  to  the 
Bedtimore  nonattainment  area  indicates 
reducing  levels  of  ozone  and  its 
precursors  in  the  Baltimore 
nonattainment  area  reduces  ozone  levels 
in  the  Wa$hington,  DC  nonattainment 
area.  A  more  focused  analysis  of  days 
when  exceedances  occur  in  the 
Washington,  DC  nonattainment  area 
shows  that  under  stagnant 
meteorological  conditions  the 
Washington,  DC  and  Baltimore  areas 
ultimately  share  the  same  air  mass  and 
mixing  occurs  throughout  the  CMSA  as 
is  evidenced  by  the  strong  correlation 
between  high  ozone  concentrations  in 
each  of  these  areas  (less  than  40  miles 
apart)  during  stagnation  events.  Because 
air  can  be  transported  frx)m  Baltimore  to 
Washington,  DC  within  24  hours  and  a 
portion  of  the  DC  exceedances  occur  on 
days  when  winds  are  from  the  north, 
including  Baltimore,  high  ozone  in 
Baltimore  has  the  potential  to  cause 
exceedances  in  Washington,  DC. 

NOx  SIP  Call  and  local  attainment 
modeling  for  the  Washington,  DC  aftd 
Baltimore  nonattainment  areas  show 
that  the  Washington,  DC  nonattainment 
area  will  need  controls  not  only  local  to 
the  Washington,  DC  nonattainment  area 


Federal  R«gister/Vol.  66,  No.  2 /Wednesday,  January  3,  2001 /Rules  and  Regidations 


603 


but  from  upwind  areas,  especially 
Baltimore,  MD.  Local  modeling  for  1999 
relies  heavily  on  the  NOx  SIP  Call 
reductions  and  the  local  controls  in  the 
Baltimore  area,  some  of  which  will  not 
be  implemented  until  2005  [i.e.  2005 
boundary  conditions  were  used  that 
reflect  the  NOx  SIP  Call  reductions  in 
addition  to  the  Baltimore  area  SIP 
controls).  It  has  been  clearly 
demonstrated  that,  until  the  Baltimore 
area  implements  local  controls  and 
comes  into  attainment,  high  ozone  and 
precursor  emissions  irom  the  Baltimore 
nonattainment  area  have  the  potential  to 
cause  exceedances  in  the  Washington, 
DC  nonattainment  area. 

Comment  12:  EPA  has  not  shown  that 
the  attainment  date  extension  for 
Connecticut  is  justified  due  to  transport. 

Response  12:  There  is  strong  evidence 
to  support  the  premise  that  the  Greater 
Coimecticut  nonattainment  area  is 
impacted  by  transport  from  outside  the 
state,  especially  New  York;  and  cannot 
attain  without  upwind  reductions. 
Sensitivity  modeling  which  removes  all 
emissions  from  Connecticut  indicate 
transported  levels  of  ozone  and  its 
precursors  alone  generate  exceedances 
in  the  state  of  Connecticut.  A  more 
focused  analysis  of  days  when 
exceedances  occur  in  Connecticut 
shows  that  the  majority  of  these  days 
occiir  when  winds  are  coming  from  the 
Southwest  and  thus  carry  NOx  and 
ozone  from  the  New  York  City 
metropolitan  area  and  points  further 
west  and  south.  NOx  SIP  Call  and  local 
attainment  modeling  for  the  New  York 
and  Greater  Connecticut  nonattainment 
areas  show  that  the  Greater  Connecticut 
nonattainment  area  will  need  controls 
not  only  local  to  the  Greater  Coimecticut 
nonattainment  area  but  from  upwind 
States,  especially  New  York.  Local 
modeling  for  2007  relies  heavily  on  the 
NOx  SIP  Call  reductions  (upwind  and 
within  the  modeling  domain)  as  well  as 
controls  being  implemented  in  the  New 
York  nonattainment  area.  It  has  been 
clearly  demonstrated  that,  until  the  New 
York  nonattainment  area  implements 
local  controls  and  comes  into 
attainment,  high  ozone  and  precursor 
emissions  from  the  New  York 
nonattainment  area  have  the  potential  to 
cause  exceedances  in  the  Greater 
Connecticut  nonattainment  area. 

Comment  13:  The  Plan  fails  to 
demonstrate  emission  reductions  of  3 
percent  per  year  over  each  three  year 
period  after  1999  until  attainment. 
Assuming  a  2005  attainment  date,  the 
plan  must  provide  for  a  nine  percent 
reduction  in  VOC  and/or  NOx 
remissions  by  2002  and  another  9 
percent  between  2002  and  2005.  The 
states  have  not  attempted  to 


demonstrate  compliance  with  these 
requirements,  and  EPA  has  not 
proposed  to  find  that  they  have  been 
met.  EPA  has  no  authority  to  waive  the 
statutory  mandate  for  three  per  cent 
annual  reductions.  Emission  reductions 
in  upwind  states  do  not  waive  the 
statutory  requirement  for  3  percent 
annual  emission  reductions  within  the 
downwind  nonattainment  area. 

Response  13:  EPA's  guidance  did  not 
interpret  the  period  of  time  after 
granting  the  attainment  date  extension 
based  on  transport  as  requiring 
additional  rate  of  progress  increments 
from  the  downwind  area,  since  we 
determined  that  the  reason  the  area  had 
not  attained  was  due  to  upvtrind 
transport.  Therefore  it  would  be 
imreasonable  to  lock  the  downwind  area 
into  fixed  progress  requirement 
reductions  from  local  sources,  when  the 
combination  of  local  reductions  with 
upwind  area  source  emission  reductions 
is  what  will  bring  the  area  into 
attainment.  In  any  event,  to  the  extent 
that  it  should  be  determined  otherwise, 
and  that  any  ROP  required  should  be 
imposed  on  the  downwind  ^xea,  this 
requirement  would  not  attadh  qntil  EPA 
grants  the  attainment  date  extension  and 
provides  the  area  with  a  later  attainment 
date.  Since  the  requirement  was  not 
previously  due,  fulfilling  the 
requirement,  if  any  is  deemed  to  exist, 
is  not  a  condition  of  receiving  the 
attainment  date  extension. 

Comment  14:  EPA  has  no  legal 
authority  to  extend  the  one-hour 
attainment  date.  Such  extension  is 
unlawful  and  imwise.  Under  the 
explicit  provisions  of  Section  181(a)(1) 
of  the  Act,  the  states  are  required  to 
attain  the  one-hour  ozone  standard  as 
expeditiously  as  practicable,  but  no  later 
than  November  15,  1999.  EPA  cannot 
create  exemptions  from  this 
requirement. 

Response  14:  EPA  has  responded 
extensively  to  issues  pertaining  to  the 
legality  of  the  attainment  date  extension 
in  its  March  1999  responses,  above. 

B.  Attainment  Demonstrations — Weight 
of  Evidence 

Comment:  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  o^the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  CAA,  serious  and  severe  ozone 


nonattainment  areas  were  required  to 
submit  by  November  15,  1994, 
demonstrations  of  how  they  would 
attain  the  1-hour  standard.  Section 
182(c)(2)(A)  provides  that  "[tjhis 
attaimnent  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  the  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results,  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 
The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 
Quality  Models)."  ^  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  *   *   *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after]  notice 
and  opportimity  for  public  comment 
*   *   *."  Appendix  W,  in  turn,  provides 
that,  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFR  51  App.  W  section  6.2.1.a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 


3  The  August  12,  1996  version  of  "Appendix  W 
to  Part  51 — Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EPA  is  proposing  u(>dates  to  this 
rule  which  will  not  be  in  effect  until  the  new  rule 
is  promulgated. 
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results  as  they  relate  to  the  attainment 
demonstration.  This  provision 
references  guidance  published  in  1991, 
but  EPA  envisioned  the  gmdance  would 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  With  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hoiu'  daily 
maximum  ozone  concentrations  in  all 
grid  celb  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
a  deterministic  test  or  a  statistical  test. 
Under  the  deterministic  test,  a  predicted 
concentration  above  0.124  parts  per 
million  (ppm)  ozone  indicates  that  the 
area  is  expected  to  exceed  the  standard 
in  the  attainment  year  and  a  prediction 
at  or  below  0.124  ppm  indicates  that  the 
area  is  expected  to  not  exceed  the 
standard.  Under  the  statistical  test, 
attainment  is  demonstrated  when  all 
predicted  (i.e.,  modeled)  1-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at,  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled).* 

In  1996,  EPA  issued  guidance;  *  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App.  W,  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e.,  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guideince  recognizes  these 
limitations,  smd  provides  a  means  for 


considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
firequency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance  ^  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP.  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximiun  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances,  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions.  The  method  oudined  in 
EPA's  1999  guidance  uses  the  highest 
measured  design  value  from  all  sites  in 
the  nonattainment  area  for  each  of  three 
years.  ^  The  three  year  "design  value" 


♦Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007.  June  1996. 

'Ibid. 


""Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions,  Not  Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Planning 
and  Standards,  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Quality  Modeling  Group. 
Research  Triangle  Park.  NC  27711.  November  1999. 
Web  site:  http://www.epa.gov/ttn/scram. 

^  A  commenter  criticized  the  1999  guidance  as 
flawed  on  grounds  that  it  allows  the  averaging  of 
the  three  highest  air  quality  sites  across  a  region, 
whereas  EPA's  1991  and  1996  modeling  guidance 
requires  that  attainment  be  demonstrated  at  each 
site.  This  has  the  effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against  higher 
concentrations  thus  reducing  the  total  emission 
reduction  needed  to  attain  at  the  higher  site.  The 
commenter 's  concern  is  misplaced.  EPA  relies  on 


represents  the  air  quality  observed 
diuing  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  futtue  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  [i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors.  Although  a  commenter 
criticized  this  technique  for  estimating 
ambient  improvement  because  it  does 
not  incorporate  complete  modeling  of 
the  additional  emissions  reductions,  the 
regiUations  do  not  mandate  nor  does 
EPA  guidance  suggest  that  States  must 
model  all  control  measures  being 
implemented.  Moreover,  a  component 
of  this  technique — the  estimation  of 
futiuB  design  value,  should  be 
considered  a  model  predicted  estimate. 
Therefore,  results  from  this  technique 
are  an  extension  of  "photochemical 
grid"  modeling  and  are  consistent  with 
Section  182(c)(2)(A).  Also,  a  commenter 
believes  EPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
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this  averaging  only  for  purposes  of  determining  one 
component,  i.e. — the  amount  of  additional  emission 
reductions  not  modeled^of  the  WOE 
determination.  The  WOE  determination,  in  turn,  is 
intended  to  be  a  qualitative  assessment  of  whether 
additional  factors  (including  the  additional 
emissions  reductions  not  modeled),  taken  as  a 
whole,  indicate  that  the  area  is  more  likely  than  not 
to  attain. 


used  to  estimate  additional  emission 
reductions.  EPA  provided  a  full  60-day 
period  for  comment  on  all  aspects  of  the 
proposed  rule.  EPA  has  received  several 
comments  on  the  technical  asppcts  of 
the  approach  and  the  results  of  its 
application,  as  discussed  above  and  in 
the  responses  to  the  individual  SIP's. 

Commenter  states,  application  of  the 
method  of  attainment  analysis  in  the 
December  16, 1999  guidance  will  yield 
a  lower  control  estimate  than  if  we 
relied  entirely  on  reducing  maximum 
predictions  in  every  grid  cell  to  less 
than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  this  approach 
may  overestimate  needed  controls  (e.g., 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell;  and  if  the  model  over  predicts 
observed  concentrations,  predicted 
controls  may  also  be  overestimated, 
etc.).  In  recognition  of  this  EPA  has 
considered  other  evidence  to  make  these 
determinations,  as  described  above 
through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  reasonable  determination  that 
the  control  measures  adopted  more 
likely  than  not  will  lead  to  attainment. 
Under  the  WOE  determination,  EPA  has 
made  these  determinations  based  on  all 
of  the  information  presented  by  the 
States  and  available  to  EPA.  The 
information  considered  includes  model 
results  for  the  majority  of  the  control 
measures.  Though  all  measures  were  not 
modeled,  EPA  reviewed  the  model's 
response  to  changes  in  emissions  as 
well  as  observed  air  quality  changes  to 
evaluate  the  impact  of  a  few  additional 
measures,  not  modeled.  EPA's  decision 
was  further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  2003  and  to  adopt 
additional  measures,  if  the  anticipated 
progress  is  not  being  made. 

A  commenter  furtner  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  rollback  modeling 
technique  that,  according  to  the 
conunenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  51  App.  W  section  6.2. I.e. 
provides,  "Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies."  Section  14.0  of  appendix  W 
defines  "rollback"  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20%  improvement  in  ozone 
is  needed  for  the  area  to  reach 


attainment,  it  is  assumed  a  20% 
reduction  in  VOC  would  be  required. 
There  was  no  approach  for  identifying 
NOx  reductions.  The  "proportional 
rollback"  approach  is  a  purely 
empirically/mathematically  derived 
relationship,  and  is  not  what  EPA  did. 
The  prohibition  in  Appendix  W  applies 
to  the  use  of  a  rollback  method  which 
is  empirically/mathematically  derived 
and  independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/ or  observed  changes  in 
air  quality]  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  ein  additional  increment  of 
ambient  improvement  in  ozone.  This 
did  assume  a  linear  relationship 
between  the  precursors  and  ozone  for  a 
small  amount  of  ozone  improvement. 
EPA  has  generally  relied  on 
photochemical  modeling  to  evaluate  the 
attainment  demonstrations  and  their 
control  strategies,  and  has  used  locally 
derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control  ^ 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  This  limited  use  of 
adjustment  factors  is  more  technically 
sound  than  the  unacceptable  use  of 
proportional  rollback.  "The  limited  use 
of  adjustment  factors  is  more  practical 
in  light  of  the  uncertainty  in  the 
modeling;  the  resources  and  time 
required  to  perform  additional 
modeling;  and  the  requirement  that 
areas  perform  a  progress  check  by  the 
end  of  2003. 

Contrary  to  concerns  expressed  by  a 
commenter,  EPA  did  not  err  by 
modifying  the  modeling  requirements 
without  first  proposing  to  do  so.  Section 
3.0  of  appendix  W  states,  "It  should  not 
be  construed  that  the  preferred  models 
identified  here  are  the  only  models 
available  for  relating  emissions  to  air 
quality."  Section  3.2.2  of  Appendix  W 
further  provides  that  the  "determination 
of  acceptability  of  a  model  is  a  Regional 
Office  responsibility.  Where  the 
Regional  Administrator  finds  that  an 
alternative  model  is  more  appropriate 
than  a  preferred  model,  that  model  may 
be  used  subject  to  the  recommendations 
in  appendix  W.  This  finding  will 
normally  result  from  a  determination 
that  (1)  a  preferred  air  quality  model  is 
not  appropriate  for  the  particular 
application;  or  (2)  a  more  appropriate 
model  or  analytical  procedure  is 


available  and  is  applicable."  Therefore, 
EPA  does  have  the  discretion  to  identify 
a  more  appropriate  analytical  procedure 
without  imdergoing  rulemaking  on 
updates  to  Appendix  W.  Also,  as 
discussed  above,  by  reference  to  the 
modeling  guidance.  Appendix  W  was 
designed  to  allow  changes  in  the 
predictive  tools  and  data  bases  without 
undergoing  additional  rulemaking.  In 
any  event,  the  EPA  is  taking  comment 
during  the  SIP  rulemaking  process  on 
the  application  of  its  guidance. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  EPA  disagrees. 
The  WOE  determinations  are  made  on  a 
case-by-case  basis.  EPA  has  approved 
attainment  demonstrations  based  on 
WOE  determinations,  generally  with  a 
requirement  for  additional  reductions 
not  modeled,  only  when  the 
photochemical  modeling  provides  a 
basis  for  believing  that  the  SIP  controls 
will  achieve  substantial  ozone 
reductions,  if  not  attainment  levels.  The 
fact  that  the  WOE  factors  are 
incremental  and  differ  between 
demonstrations,  leads  EPA  to  conclude 
these  determinations  may  be  made  on  a 
case-by-case  basis,  without  hard-and- 
fast  guidelines.  Moreover,  EPA  believes 
that  the  WOE  approach  is  boimded  by 
the  strength  of  the  various  factors  that 
may  be  applied.  The  commenter  added, 
as  an  example,  EPA's  application  of  the 
WOE  approach  to  the  Washington,  DC 
attainment  demonstration  where 
modeling  showing  an  ozone  level  (as 
adjusted)  of  142  ppb  was  compared  to 
the  acceptable  upper  limit  of  137  ppb. 
The  commenter  observed  that  EPA 
adjusted  the  modeled  prediction  on 
average  by  a  factor  of  19%  to  account  for 
model  over  prediction,  and  stated  that 
such  an  adjustment  was  not  appropriate. 
In  EPA's  view,  the  19%  over  prediction 
that  underlies  the  142  ppb  level  is  only 
a  rough  approximation  of  the  extent  of 
modeling  uncertainty.  In  EPA's  view, 
consideration  of  model  performance 
(specifically,  a  bias  to  under-  or  over- 
predict  ozone  levels)  is  one  way  to 
assess  modeling  luicertainty.  To  fiuther 
address  uncertainty,  EPA  applied  the 
1999  guidance  to  estimate  the  future 
design,  in  the  same  manner  as  applied 
to  all  of  the  other  attainment 
demonstrations  received.  Both  the 
assessment  of  model  performance  and 
the  estimated  future  design  value  were 
used  in  the  WOE  determination." 


"Observing  that  for  the  attainment  demonstration 
for  the  Washington.  D.C.  area,  EPA  reduced 
modeled  ozone  values  by  19%  to  account  for  model 
overprediction,  a  commenter  criticized  this 
technique  as  lacking  technical  justification.  EPA 
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The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attainment.  WOE  is  not  used  to 
adjust  model  results.  WOE  is  additional 
analysis  that  is  reviewed  when  there  is 
reason  to  question  the  attainment 
demonstration.  For  the  current 
demonstrations  luider  proposal,  EPA's 
decision  to  approve  the  demonstrations 
relied  not  only  on  the  modeling,  but 
other  WOE.  as  well.  For  example.  EPA 
considered  ciurent  air  quality,  model 
performance  (over-  as  well  as  under- 
prediction),  number  of  episode  days, 
model  predicted  future  design  values, 
and  results  firom  the  regional  modeling 
for  the  NOx  SIP  Call,  where  applicable. 
For  a  given  attainment  demonstration 
any  one  of  these  elements  could  have 
indicated  the  area  may  not  attain.  But 
collectively  the  information  supported 
EPA's  decision.  EPA  has  applied  WOE 
determinations  to  all  of  the  current 
demonstrations  under  proposal, 
although  except  for  the  Chicago  and 
Milwaukee  attainment  demonstrations, 
the  modeling  results  submitted  do  not 
pass  the  recommended  "modeled 
attainment  test."  Reference  the 
individual  proposals  for  how  WOE  was 
applied  in  each  case.  These 
determinations  were  made  based  on 
EPA's  best  understanding  of  the 
problem  and  relied  on  a  qualitative 
assessment  as  well  as  quantitative 
assessments  of  the  available 
information.  In  some  cases,  EPA 
believed  the  demonstration  of 
attainment  was  not  conclusive,  and  in 
these  cases  EPA  made  the  determination 
that  additional  emission  reductions 


guidance  recommends  assescment  of  model 
performance  (both  over-  and  under-prediction)  as 
one  of  the  factors  affecting  the  model  results.  In 
genera]  performance  measures  that  fall  within  EPA 
recommended  ranges  are  considered  as  an 
indication  that  the  model  is  performing  acceptably. 
For  the  Washington,  D.C.  area,  EPA  explained  how 
performance  was  more  closely  reviewed  and  used 
as  part  of  the  WOE.  The  technique  is  described  in 
"Technical  Support  Document  for  the  One-Hour 
Ozone  Attainment  Demonstrations  submitted  by  the 
State  of  Maryland,  Commonwealth  of  Virginia  and 
the  District  of  Columbia  for  the  Metropolitan 
Washington,  D.C  Ozone  Nonattainment  Area," 
November  30,  1999.  The  modeled  peak  ozone 
results  generally  correlated  (in  geographic 
proximity)  with  the  monitored  peak  ozone 
emissions  (and  the  modeled  plume  generally 
correlated  (in  geographic  proximity)  with  the 
observed  ozone  plume),  except  that  the  peak 
modeled  ozone  levels  averaged  approximately  19- 
20%  higher  than  the  peak  monitored  levels. 
Modeling  uncertainties  (including,  for  example,  the 
non-linearity  of  the  modeling]  lead  EPA  to  conclude 
that  adjusting  each  modeled  peak  by  the  19% 
average  over-prediction  was  at  least  as  sensible  as 
adjusting  each  modeled  peak  by  an  amount  that 
corresponds  to  that  modeled  peak's  relationship  to 
the  monitored  ozone  value  in  the  same  vicinity. 


were  needed  to  strengthen  the 
demonstration. 

The  commenter  fiuther  criticized 
EPA's  application  of  the  WOE 
determination  on  groimds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicate  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM  model.  EPA  did 
consider  the  monitoring  data  along  with 
other  information  in  these 
determinations.  When  reviewing  the 
monitoring  data,  EPA  considered  other 
factors.  For  example,  high  monitoring 
values  may  have  occurred  for  many 
reasons  including,  fluctuations  due  to 
changes  in  meteorology  and  lack  of 
emission  reductions.  The  1999  monitor 
values  do  not  reflect  several  control 
programs,  both  local  and  the  regional 
which  are  scheduled  for 
implementation  in  the  next  several 
years.  And  the  1999  meteorology  in  the 
Northeast  was  such  that  July  1999  was 
one  of  the  warmest  (ranked  9th)  ever 
experienced  since  1895.^  In  addition  to 
the  heat,  the  middle  and  southern 
portions  of  the  Northeast  were  also  drier 
than  average  during  this  month.  This 
information  supports  EPA's  belief  that 
the  high  exceedances  observed  in  1999 
are  not  likely  to  reoccur  frequent 
enough  to  cause  a  violation,  once  the 
controls  adopted  in  these  SIP's  are 
implemented.  There  is  little  evidence  to 
support  the  statement  that  ozone  levels 
in  many  cities  during  1999  continue  to 
exceed  the  NAAQS  by  margins  as  wide 
or  wider  than  those  predicted  by  the 
UAM.  Since  areas  did  not  model  1999 
ozone  levels  using  1999  meteorology 
and  1999  emissions  which  reflect 
reductions  anticipated  by  control 
measures,  that  are  or  will  be  approved 
into  the.  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 
Therefore,  we  cannot  determine 
whether  or  not  the  monitor  values 
exceed  the  NAAQS  by  a  wider  margin 
than  the  UAM  predictions  for  1999.  In 
sununary,  there  is  little  evidence  to 
support  the  conclusion  that  high 
exceedances  in  1999  will  continue  to 
occur  after  adopted  control  measures  are 
implemented. 

ia  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  foctors 
showing  that  the  SIPs  under-predict 


*  http://www.ncdc.noaa.gov/ol/climate/research/ 
1999/perspectives.html  and  "Regional  Haze  and 
Visibility  in  the  Northeast  U.S.";  NESCAUM  at 
http://www.nescaimi.org/pdf/pubslist.pdf. 


futiu«  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets).  States  have 
conunitted  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  released.  EPA  will  work  with 
States  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  Corrections,  if  needed, 
will  be  made  in  time  for  the  progress 
check  in  2003  and  if  the  analysis 
indicates  additional  measiues  are 
needed,  EPA  will  take  the  appropriate 
action. 

C.  Reliance  on  NOx  SIP  Call  and  Tier 
2  Modeling 

Comment:  Given  the  imcertainfy 
surrounding  the  NOx  SIP  Call  at  the 
time  of  EPA's  proposals  on  the 
attainment  demonstrations,  there  is  no 
basis  for  the  conclusion  reached  by  EPA 
that  states  should  assume 
implementation  of  the  NOx  SIP  Call,  or 
rely  on  it  as  a  part  of  their 
demonstrations.  The  commenter 
references  modeling  data  which 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

The  commenter  adds  that  there  are 
errors  in  the  emissions  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR). 
The  commenter  believes  that  because  of 
inaccurate  inventories  the  modeling 
analyses,  estimates  of  air  quality  based 
on  that  modeling,  and  estimates  of 
EPA's  Tier  II  tailpipe  emissions 
reduction  program  not  modeled  in  the 
demonstrations,  are  also  flawed. 

Response:  In  Michigan  v.  EPA.  213 
F.ad  663  (D.C.  Qr.  2000),  the  court 
upheld  the  NOx  SIP  Call  on  most  issues, 
although  a  subsequent  order  of  the  court 
delays  the  implementation  date  to  no 
later  than  May  31,  2004.  EPA  is  moving 
forward  to  implement  those  portions  of 
the  rule  that  have  been  upheld,  ensuring 
that  most — if  not  all — of  the  emission 
reductions  from  the  NOx  SIP  Call 
assumed  by  the  States  in  their  1-hour 
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ozone  NAAQS  attainment 
demonstrations  will  occur.  EPA's 
modeling  to  determine  the  region-wide 
impacts  of  the  NOx  SIP  Call  clearly 
shows  that  regional  transport  of  ozone 
and  its  precursors  is  impacting 
nonattainment  areas  several  states  away, 
and  this  analysis  was  upheld  by  the 
court.  Therefore,  it  is  appropriate  for 
States  to  assume  implementation  of  the 
NOx  SIP  Call. 

The  EPA  considered  many  factors 
when  making  these  determinations.  No 
single  piece  of  information  was 
determinant.  It  is  important  to  recognize 
that  the  regional  modeling  for  the  Tier 
n  rule  was  not  used  in  the  1-hour 
attainment  demonstrations  and  that  the 
SNPR  modeling  was  only  one  of  several 
factors  considered.  EPA's  decision  was 
based  on  a  qualitative  assessment  of  the 
information  presented.  Information 
reviewed  included  results  of  the 
modeled  attainment  test,  along  with 
other  supplemental  information  such  as 
other  modeled  outputs  (e.g.,  changes  in 
the  predicted  frequency  and 
pervasiveness  of  1-hour  ozone  NAAQS 
exceedances  and  predicted  changes  in 
the  ozone  design  value);  actual  observed 
air  quality  trends  (i.e.  analyses  of 
monitored  eiir  quality  data);  estimated 
emissions  trends;  base  year  model 
performance;  SNPR  derived  future 
design  values;  the  responsiveness  of  the 
model  predictions  to  further  controls; 
and  for  some  of  the  demonstrations 
estimates  of  additional  emission 
reductions.  EPA  recognizes  that  any  and 
all  of  this  information  has  some  degree 
of  imcertainty,  including  the  SNPR 
modeling.  EPA  recognizes  that  these 
uncertainties  should  be  considered 
when  mciking  these  determinations  and 
that  is  why  EPA  considered  other 
factors.  EPA's  weight  of  evidence 
determinations  are  not  affected  by  error 
in  any  one  piece  of  the  information. 

D.  Impact  of  the  NOx  SIP  Call  on 
Attainment  of  the  1-Hour  NAAQS 

Comment:  One  commenter  states  that 
Massachusetts 's  NOx  emissions 
interfere  with  attainment  in  downwind 
areas  of  New  Hampshire  and  Maine  and 
that  Connecticut's  NOx  emissions 
interfere  with  attainment  in  downwind 
areas  of  Massachusetts,  New  Hampshire 
and  Maine.  Therefore,  the  commenter 
states  that  significant  additional  NOx 
reductions  are  needed  for  these  areas  to 
attain  the  1-hour  ozone  NAAQS.  The 
commenter  also  remarked  that  neither 
Massachusetts  nor  Connecticut  has 
committed  to  adequate  emission  control 
strategies. 

Response:  In  the  final  rule  for  the 
NOx  SIP  Call  (63  FR  57394,  October  27. 
1998),  EPA  indicated  that  Massachusetts 


contains  sources  that  contribute 
significantly  to  1-hour  nonattainment  in 
Maine  and  New  Hampshire,  and  that 
Connecticut  contains  sources  that 
contribute  significantly  to  1-hour 
nonattainment  in  Massachusetts,  Maine 
and  New  Hampshire.  The  NOx  SIP  Call 
rule  specified  the  emissions  that 
Connecticut  and  Massachusetts  were 
required  to  regulate  to  address  their 
significant  contribution  to 
nonattainment  in  these  downwind 
States.  Massachusetts  submitted  a  rule 
meeting  the  NOx  SIP  Call  on  November 
19,  1999,  and  EPA  proposed  approval  of 
this  rule  on  July  12.  2000  (65  FR  42907). 
Similarly,  Connecticut  submitted  a  rule 
in  response  to  the  NOx  SIP  Call  on 
October  1,  1999,  and  EPA  proposed 
approval  on  July  12,  2000  (65  FR 
42900).  On  October  20,  2000,  the 
Regional  Administrator  signed  notices 
fully  approving  these  rules,  and 
publication  is  expected  soon.  These 
rules  have  addressed  Massachusetts's 
and  Connecticut's  contribution  to  ozone 
nonattainment  in  downwind  areas.  In 
addition,  recent  air  quality  monitoring 
data  for  1998-2000,  which  have  been 
quality  assured,  indicate  that  the 
Portland,  ME,  and  Portsmouth-Dover- 
Rochester,  NH,  ozone  nonattainment 
areas  no  longer  violate  the  1-hour  ozone 
NAAQS. 

E.  RACM  (Including  Transportation 
Control  Measures) 

1.  Comments  on  December  16, 1999 
Proposal 

Comment:  Several  comment ers  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 
(TCMs)  was  cited  in  several  comments, 
but  potential  stationary  source  controls 
were  also  covered.  One  commenter 
stated  that  mobile  source  emission 
budgets  in  the  plans  are  by  definition 
inadequate  because  the  Sffs  do  not 
demonstrate  timely  attainment  or 
contain  the  emissions  reductions 
required  for  all  RACM.  That  commenter 
claims  that  EPA  may  not  find  adequate 
a  motor  vehicle  emission  budget 
(MVEB)  that  is  derived  from  a  SIP  that 
is  inadequate  for  the  purpose  for  which 
it  is  submitted.  The  commenter  alleges 
that  none  of  the  MVEBs  submitted  by 
the  states  that  EPA  is  considering  for 
adequacy  is  consistent  with  either  the 
level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 


that  for  measures  that  are  not  adopted 
into  the  SIP,  the  State  must  provide  a 
justification  for  why  they  were 
determined  to  not  be  RACM. 

Response:  The  EPA  reviewed  the  SIP 
submittals  for  the  four  serious  areas 
(Greater  Connecticut,  Western 
Massachusetts  (Springfield); 
Metropolitan  Washington.  D.C;  and 
Atlanta,  Georgia  'o)  and  determined  that 
they  did  not  include  sufficient 
documentation  concerning  available 
RACM  measures.  Therefore,  EPA 
reviewed  numerous  potential  RACM 
measures.  As  part  of  this  review.  EPA 
developed  an  analysis,  which  has  been 
placed  in  the  dockets  for  the  SIPs  for  the 
serious  areas  to  help  address  this  issue: 
"RACM  Analysis  for  Four  Serious  Areas 
Designated  Nonattainment  for  1-hr 
Ozone  NAAQS."  U.S.  Environmental 
Protection  Agency;  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  NC  27711;  and  Office  of 
Transportation  and  Air  Quality,  Ann 
Arbor,  MI  48105.  October  12,  2000.  An 
electronic  version  of  EPA's  RACM 
analysis  cited  above  can  be  downloaded 
at  www.epa.gov/ttn/rto  imder  "What's 
New."  The  EPA  published  a  notice  of 
availability  of  this  material  on  October 
16,  2000  (65  FR  61134)  and  provided 
initially  a  15  day  public  comment 
period  on  the  material.  The  EPA 
extended  the  public  comment  period  on 
this  supplemental  material  for  an 
additional  15  days  in  a  notice  published 
November  2,  2000  (65  FR  65818)  and 
corrected  on  November  9,  2000  (65  FR 
67319). 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498, 13560.  hi  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally,  EPA  indicated  that 


"•These  responses  to  comments  will  not  address 
Atlanta:  that  will  be  addressed  in  the  future  when 
EPA  takes  final  rulemaking  action  on  the  Atlanta 
SIP. 
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states  could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  would  be 
economically  or  technologically 
infeasible.  The  EPA  also  issued  a  recent 
memorandiun  re-confirming  the 
principles  in  the  earlier  guidance, 
entitled,  "Guidance  on  the  Reasonably 
Available  Control  Measiires  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

The  EPA's  RACM  analysis  cited  above 
evaluated  emission  levels  of  oxides  of 
nitrogen  (  NOx)  and  volatile  organic 
compounds  (VOC)  and  their 
relationship  to  the  application  of 
current  and  anticipated  control 
measures  expected  to  be  implemented 
in  four  serious  one-hour  ozone 
nonattainment  areas.  This  analysis  was 
done  to  determine  if  additional  RACM 
are  available  after  adoption  of  Clean  Air 
Act  (Act)  required  measiues  for  the  four 
smous  ozone  nonattainment  areas.  The 
analysis  supplemented  the  December 
16, 1999  proposals  to  approve  the  1- 
hour  03  NAAQS  attainment 
demonstrations  in  these  areas. 

Based  on  this  analysis  and  other 
information  discussed  below,  EPA 
concluded  that  additional  emission 
control  measiues  would  not  advance  the 
attainment  date  and  therefore  do  not 
constitute  RACM  in  three 
nonattainment  areas:  Greater 
Connecticut;  Springfield, 
Massachusetts;  and  Metropolitan 
Washington.  The  EPA  therefore 
concludes  that  the  SIPs  for  these  areas 
meet  the  requirement  for  adopting 
RACM. 

In  addition  to  control  measuires 
already  implemented  locally,  each  of 
the  three  areas  relies  in  large  part  on 
reductions  from  outside  the 
nonattainment  areas  from  EPA's  NOx 
SIP  Call  rule  or  section  126  rule  (65  Fed. 
Reg.  2674,  January  18,  2000)  to  reach 
attainment.  In  the  NOx  SIP  Call.  63  Fed. 
Reg.  57356.  EPA  concluded  that 
reductions  from  various  upwind  states 
were  necessary  to  provide  for  timely 
attainment  in  nonattainment  areas  in 
various  downwind  states,  including  all 
four  of  the  nonattainment  areas  that 
Were  the  subject  of  this  analysis.  The 
NOx  SIP  Call  therefore  established 
requirements  for  control  of  sources  of 
significant  emissions  in  all  upwind 
states.  However,  these  reductions  were 
not  slated  for  full  implementation  until 
May  2003.  Further,  the  United  States 


Court  of  Appeals  for  the  District  of 
Columbia  Circuit  recenUy  ordered  that 
EPA  could  not  require  SB's  to  provide 
for  full  implementation  of  the  NOx  SIP 
Call  prior  to  May  2004.  Michigan,  et  al., 
V.  EPA.  D.C.  Cir.  No.  98-1497,  Order  of 
Aug.  30,  2000." 

"Hie  attainment  demonstrations  for 
these  three  serious  areas  indicate  that 
the  ozone  benefit  expected  to  be 
achieved  from  regional  NOx  reductions 
(such  as  the  NOx  SIP  Call)  are 
substantial.  (See  the  individual 
attainment  demonstrations  in  the  docket 
for  each  of  these  areas.) 

EPA  had  proposed  to  approve  an 
attainment  date  extension  beyond  the 
original  attainment  date  specified  in  the 
Clean  Air  Art  (November  1999)  for  each 
of  the  three  serious  areas:  to  2007  for 
Greater  Connecticut;  to  2003  for 
Western  Massachusetts;  and  to  2005  for 
Metropolitan  Washington.  The  rationale 
for  such  extensions  is  discussed  in 
detail  extensions  elsewhere  in  these 
responses  to  comments.  Briefly, 
however,  the  extensions  are  being  given 
mainly  due  to  the  fart  that  these  areas 
will  have  to  rely  on  emission  reductions 
from  upwind  areas.  Some  of  those 
upwind  reductions  will  be  provided 
under  the  NOx  SIP  Call  rule  with 
compliance  in  2004,  and  from  the 
section  126  rule,  with  compliance  in 
2003.  Additional  reductions  from  other 
nonattainment  areas  are  relied  on  by 
Greater  Connecticut  and  the 
Metropolitan  Washington,  E)C  areas. 

For  Greater  Connecticut — Greater 
Connecticut  must  rely  on  reductions 
from  the  New  York  City  nonattainment 
area  to  reach  attainment.  The  New  York 
nonattainment  area — classified  severe^ 
has  a  statutory  attainment  date  of  as  late 
as  2007.  The  SIP  submitted  for  New 
York  City,  which  EPA  has  proposed  to 
approve,  establishes  a  2007  attainment 
date.  It  is  unlikely  that  all  the  emission 
reductions  necessary  to  reduce 
sufficienUy  upwind  emissions  to  bring 
Greater  Connecticut  into  attaiiunent  will 
be  obtained  until  the  attainment  year  for 
New  York  City  and  the  best  available 
evidence  indicates  that  date  will  be 
2007.  EPA's  zero  out  modeling  analyses 
condurted  in  support  of  EPA's  NOx  SIP 
Call  show  that  even  eliminating  all  of 
Connecticut's  emissions  does  not  help 
Connecticut  attain  prior  to  the  time  New 
York  City  reaches  attainment,  since  the 
efferts  of  transport  are  so  significant. 
(See  64  FR  70343.)  Therefore.  EPA 
concludes  that  additional  emission 
reductions  within  Connecticut  would 


"  Several  Sutes  (DE.  PA,  CT,  MA,  RI,  MD,  NY, 
NJ)  faave  submitted  plans  providing  for  reductions 
by  2003.  EPA  has  fully  approved  three  of  these 
plans  (CT.  MA.  RI). 


not  advance  the  attainment  date  for  the 
Greater  Connerticut  area,  and  thus  that 
no  additional  measures  are  considered 
RACM. 

For  Metropolitan  Washington — There 
is  strong  evidence  to  support  the 
premise  that  the  Washington,  DC 
nonattainment  area  is  imparted  by 
transport  from  outside  the  modeled 
Washington-Baltimore  area  and  cannot 
attain  without  upwind  reductions.  The 
response  to  comments  on  the  issue  of 
attainment  date  extensions  for  the 
Metropolitan  Washington  DC  area 
provides  a  detailed  discussion  of  the 
role  of  transport  from  within  the 
modeling  area  and  we  do  not  repeat  that 
information  here.  See  section  n.  A. 
Based  on  that  information,  it  has  been 
clearly  demonstrated  that,  imtil  the 
Baltimore  nonattainment  area 
implements  local  controls  and  comes 
into  attainment,  there  is  the  potential  for 
high  o^one  and  precursor  emissions 
from  the  Baltimore  nonattainment  area 
to  cause  exceedances  in  the 
Washington.  D.C.  nonattainment  area. 

Based  on  the  above,  the  Metropolitan 
Washington.  DC  area  must  rely  on 
reductions  frt)m  outside  the 
nonattainment  area  to  reach  attainment. 
The  Baltimore  nonattainment  area — 
classified  severe — has  a  statutory 
attaiiunent  date  of  as  late  as  2005.  The 
SIP  submitted  for  Baltimore,  which  EPA 
has  proposed  to  approve,  establishes  a 
2005  attainment  date.  It  is  imlikely  that 
all  the  emission  reductions  necessary  to 
reduce  sufficienUy  upvdnd  emissions  to 
bring  Metropolitan  Washington  into 
attainment  will  be  obtained  imtil  the 
attainment  year  for  Baltimore,  and  the 
best  available  evidence  indicates  that 
date  will  be  2005.  Tlierefore,  EPA 
concludes  that  additional  emission 
reductions  within  the  Metropolitan 
Washington,  D.C.  area  would  not 
advance  the  attaiiunent  date  for  the  area, 
and  thus  that  no  additional  measures 
are  considered  RACM. 

For  Western  Massachusetts  and 
Metropolitan  Washington: 

1.  Many  of  the  measures  designed  to 
achieve  emissions  reductions  from 
within  these  nonattainment  areas — in 
particular,  the  regional  NOx 
reductions — will  also  not  be  fully 
implemented  imtil  just  prior  to  each 
area's  respective  attainment  date.  One 
could  argue  that  the  local  measures 
needed  for  attainment  in  these  two  areas 
could  be  implemented  earlier  and 
advance  attainment.  Additional 
reductions  beyond  those  already    . 
provided  for  in  the  SIPs  for  these  two 
areas  could  potentially  be  implemented 
in  the  interim  period  prior  to  the 
reductions  fit)m  these  upwind  controls; 
however,  they  would  only  be  needed  for 
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an  interim  period  of  time,  after  which 
the  State  could  artually  replace  them  if 
the  State  submits  a  new  attaiiunent 
demonstration  showing  they  were  no 
longer  necessary.  The  interim 
implementation  of  such  measures  could 
likely  result  in  cases  where  sources 
would  have  to  install  controls,  and  then 
would  be  relieved  of  such 
responsibility,  which  could  be 
disruptive.  Thus,  EPA  believes  this 
situation — where  the  local  controls 
would  only  marginally  advance 
attainment — supports  a  finding  that  the 
additional  controls  would  not  be 
considered  RACM. 

2.  Also,  the  development  of  rules  for 
sources  in  the  Western  Massachusetts 
and  Metropolitan  Washington 
nonattainment  areas  for  which  little 
control  information  may  exist — 
especially  a  large  number  of  very 
different  source  categories  of  small 
sources — will  likely  take  much  longer 
than  development  of  rules  for  soiu-ce 
categories  for  which  control  information 
exists  or  that  comprise  a  smaller  number 
of  larger  sources.  The  longer  the  time 
frame  for  development  of  rules  by  the 
State  would  decrease  the  possibility  that 
the  emission  redurtions  from  the  rules 
would  advance  the  attainment  date 
earlier  than  would  be  achieved  from  the 
larger  amoimt  of  reductions  expected 
from  upwind  controls,  such  as  the  NOx 
SIP  Call  rule  and  the  section  126  rule. 

For  all  three  areas — One  could  also 
argue  that  the  measures  needed  in  the 
upwind  area  that  is  affecting  the  area  in 
question  could  be  implemented  earlier 
and  therefore  could  result  in  earlier 
attainment.  The  EPA  recognizes  that  it 
has  not  taken  final  rulemaking  on  the 
severe  areas  that  affect  the  three  serious 
areas  in  question  (New  York  for  the 
Greater  Connecticut  and  Western 
Massachusetts  nonattainment  areas,  and 
Baltimore  for  the  Metropolitan 
Washington  nonattainment  area). 
However,  since  EPA  must  take 
rulemaking  action  on  the  three  serious 
areas  at  this  time,  and  because  it  does 
not  have  information  to  the  contrary  at 
this  point,  EPA  must  presume  the 
attainment  dates  submitted  by  the  States 
and  for  which  EPA  proposed  approval 
on  December  16, 1999,  and  therefore 
presume  that  emission  controls  for  those 
severe  areas  will  be  implemented  as 
expeditiously  as  practicable  on  a 
schedule  to  achieve  those  reductions. 
Because  EPA  proposed  to  approve  the 
attainment  dates  for  the  severe  areas  in 
question,  it  is  reasonable  to  assume  that 
the  severe  areas  cannot  implement  their 
measures  to  achieve  attainment  any 
more  expeditiously. 

Thus,  EPA  believes  that 
implementation  of  additional  measures 


in  the  three  nonattainment  areas  urill 
not  advance  the  attainment  date,  prior 
to  the  time  of  full  implementation  of  the 
SIP  call  and/or  the  section  126  rule  and. 
for  Greater  Connecticut  and 
Metropolitan  Washington,  prior  to 
implementation  by  the  upwind  area  of 
all  local  measures  needed  to  attain  by 
the  area's  attainment  date. 

Therefore.  EPA  concludes,  based  on 
the  available  dociunentation.  that  the 
redurtions  from  additional  control 
measures  vtall  not  advance  attainment, 
and  thus  none  of  these  potential 
measures  analyzed  can  be  considered 
RACM  for  purposes  of  section  172(c)(1) 
for  these  three  areas  for  their  1 -horn- 
ozone  standard  attainment 
demonstration. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  these  three  serious  areas,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  For  1-hour  ozone 
nonattainment  areas  classified  as  severe, 
for  instance,  some  of  which  are  the 
"upwind"  areas  referred  to  in  the  above 
responses  for  serious  areas,  such 
measures  may  in  fact  be  RACM,  and  the 
States  in  which  such  areas  are  located 
have  a  responsibility  to  perform  an 
analysis  of  whether  additional  measures 
are  RACM.  EPA  is  about  to  issue 
additional  guidance  concerning  the 
RACM  requirement  for  the  severe  areas. 
In  addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also.  EPA  has  long  advocated  that 
States  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See.  e.g.,  http://www.epa.gov/otaq/ 
transp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  prarticable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures — including 
the  kind  that  EPA  itself  evaluated  in  the 
RACM  analysis  for  the  three  serious 
areas — that  even  collectively  do  not 
result  in  many  emission  redurtions. 
Furthermore,  EPA  encourages  areas  to 
implement  technically  available  and 
economically  feasible  measures  to 
achieve  emissions  reductions  in  the 
short  term — even  if  such  measures  do 
not  advance  the  attainment  date — since 
such  measures  will  likely  improve  air 
quality.  Also,  over  time,  emission 
contiol  measures  that  may  not  be  RACM 
now  for  an  area  may  ultimately  become 
feasible  for  the  same  area  due  to 
advances  in  control  technology  or  more 


cost-effertive  implementation 
techniques.  Thus,  areas  should  continue 
to  assess  the  state  of  control  technology 
as  they  make  progress  toward 
attainment  and  consider  new  control 
technologies  that  may  in  fart  result  in 
more  expeditious  improvement  in  air 
quality. 

Discussion  of  other  fartors  related  to 
RACM,  such  as  economic  and 
technological  feasibility,  are  discussed 
below  in  responses  to  comments  on 
EPA's  RACM  analysis. 

Elsewhere  in  this  response  to 
comments,  EPA  addresses  the  issue  of 
whether  the  attainment  dates  are  as 
expeditious  as  practicable  and  that 
discussion  is  not  repeated  here. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
MVEBs  when  EPA  took  final  action 
determining  the  budgets  adequate  and 
does  not  address  those  issues  again 
here.  The  responses  are  found  at  http:/ 
/www.epa.gov/oms/transp/conform/ 
pastsips.htm  . 

Comments  on  the  supplemental 
material  were  received  from  several 
commenters  and  are  addressed  below. 

Note  that  the  response  to  the 
comment  related  to  severe  areas  will  be 
provided  at  the  time  EPA  takes  final 
rulemaking  action  on  those  areas. 

2.  Comments  on  Ortober  16.  2000 
Notice  of  Availability 

Comment  1 :  EPA  cannot  invent 
rationales  for  the  states:  EPA's  role  is 
limited  to  reviewing  what  the  states 
have  submitted,  and  approving  or 
disapproving  it.  42  U.S.C.  7410(k)(3); 
Riverside  Cement  Co.  v.  Thomas,  843 
F.2d  1246  (9th  Cir.  1988).  EPA  "may 
either  accept  or  reject  what  the  state 
proposes;  but  EPA  may  not  take  a 
portion  of  what  the  state  proposes  and 
amend  the  proposal  ad  libitum."  Id.  If 
states  are  going  to  rejert  control 
measures',  their  decision  to  do  so  and 
the  rationale  therefore  must  be  subjert 
to  notice  and  hearing  at  the  state  and 
local  level. 

Response  1 :  The  SIP  submittals  from 
the  States  for  the  Metropolitan 
Washington,  Western  Massachusetts, 
and  the  Greater  Connecticut 
nonattainment  areas  contained  no 
measures  adopted  for  the  sole  purpose 
of  satisfying  the  RACM  requirement. 
The  public  did  have  a  chance  to 
comment  at  the  State  level  on  the  fart 
that  there  were  no  additional  measures. 
The  EPA  interpreted  this  lack  of 
additional  measures  as  an  indication 
that  the  State  did  not  identify  any 
additional  measures  as  meeting  the 
RACM  requirement  under  sertion 
172(c)(1).  The  EPA  did  not  amend  the 
SIP;  EPA  supplemented  the  rationale 
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and  approved  the  SIP  with  an 
explanation  of  why  it  was  acceptable  for 
the  State  to  identify  no  additional 
measures  to  meet  the  RACM 
requirement  of  the  Clean  Air  Act. 

The  commenter  cites  Riverside 
Cement  for  the  proposition  that  EPA 
cannot  perform  an  analysis  of  whether 
the  State's  plan  complies  with  the 
CAA's  RACM  requirement.  The  EPA 
believes  that  the  holding  of  that  case  is 
inapplicable  to  these  facts.  In  Riverside 
Cement,  EPA  approved  a  control 
requirement  establishing  an  emission 
limit  into  the  SIP  and  disregarded  a 
contemporaneously-submitted 
contingency  that  would  allow  the  State 
to  modify  the  emission  limit.  Thus,  the 
court  concluded  that  EPA  "amended" 
the  State  proposal  by  approving  into  the 
SIP  something  different  than  what  the 
State  had  intended.  843  F.2d  at  1248.  In 
the  present  circumstances,  EPA  did  not 
attempt  to  modify  a  substantive  control 
requirement  of  the  submitted  plan. 
Rather,  EPA  performed  additional 
analyses  to  determine  if  the  plan,  as 
submitted,  fulfilled  the  substantive 
RACM  requirement  of  the  Act.  As  a 
general  matter,  EPA  believes  that  States 
should  perform  their  own  analyses  of 
RACM  (as  well  as  submitting  other 
supporting  documents  for  the  choices 
they  make].  The  statute  places  primary 
responsibility  on  the  States  to  submit 
plans  that  meet  the  Act's  requirements. 
However,  nothing  in  the  Act  precludes 
EPA  from  performing  those  analyses, 
and  the  Act  clearly  provides  that  EPA 
must  determine  whether  the  State's 
submission  meets  the  Act's 
requirements.  Under  that  authority,  EPA 
believes  that  it  is  appropriate,  though 
not  mandated,  that  EPA  perform 
independent  analyses  to  determine 
whether  a  submission  meets  the 
requirements  of  the  Act.  The  EPA  has 
not  attempted  to  modify  the  State's 
submission  by  either  adding  or  deleting 
a  substantive  element  of  the  submitted 
plan.  By  virtue  of  the  supplemental 
RACM  analysis,  EPA  has  concluded  that 
the  State's  initial  submission  contains 
control  measures  sufficient  to  meet  the 
RACM  requirement. 

Comment  2  (a):  Inappropriate 
grounds  for  rejecting  RACM.  The 
commenter  claims  that  EPA's  bases  for 
rejecting  measures  as  RACM  are 
inappropriate  considerations:  (a)  The 
measures  are  "likely  to  require  an 
intensive  and  costly  effort  for  numerous 
small  area  sources";  or  (b)  the  measures 
"do  not  advance  the  attainment  dates" 
for  the  four  areas.  65  Fed.  Reg.  at  61134. 
Neither  of  these  grounds  are  legally  or 
rationally  sufficient  bases  for  rejecting 
control  measures. 


Response  2(a):  The  EPA's  approach 
toward  the  RACM  requirement  is 
groimded  in  the  language  of  the  Clean 
Air  Act.  Section  172(c)(1)  states  that  a 
SIP  for  a  nonattainment  area  must  meet 
the  following  requirement,  "In 
general. — Such  plan  provisions  shall 
provide  for  the  implementation  of  all 
reasonably  available  control  measures 
as  expeditiously  as  practicable 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimiun,  of  reasonably  available 
control  technology)  and  shall  provide 
for  attainment  of  the  national  primary 
ambient  air  quality  standards." 
(Emphasis  added.]  The  EPA  interprets 
this  language  as  tying  the  RACM 
requirement  to  the  requirement  for 
attainment  of  the  national  primary 
ambient  air  qualify  standard.  The  Act 
provides  that  the  attainment  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  *   *   •"  the  deadlines 
specified  in  the  Act.  EPA  believes  that 
the  use  of  the  same  terminology  in 
conjunction  with  the  RACM 
requirement  serves  the  purpose  of 
specifying  RACM  as  the  way  of 
expediting  attainment  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
Act.  As  stated  in  the  "General 
Preamble''  (57  FTl  13498  at  13560,  April 
16, 1992),  "The  EPA  interprets  this 
requirement  to  impose  a  dufy  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  area  as  components  of  the  area's 
attainment  demonstration.  "  [Emphasis 
added.)  In  other  words,  because  of  the 
construction  of  the  RACNf  language  in 
the  CAA,  EPA  does  not  view  the  RACM 
requirement  as  separate  fi^m  the 
attainment  demonstration  requirement. 
Therefore,  EPA  believes  that  the  Act 
supports  its  interpretation  that  measures 
may  be  determined  to  not  be  RACM  if 
they  do  not  advance  the  attainment 
date.  In  addition,  EPA  believes  that  it 
would  not  be  reasonable  to  require 
implementation  of  measures  that  would 
not  in  fact  advance  attainment.  See  57 
FR  13560. 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  in  the  Act.  Therefore, 
the  EPA  interpretation  that  potential 
measures  may  be  determined  not  to  be 
RACM  if  they  require  an  intensive  and 
cosdy  effort  for  numerous  small  area 
sources  is  based  on  the  common  sense 
meaning  of  the  phrase,  "reasonably 
available."  A  measure  that  is  reasonably 
available  is  one  that  is  technologically 
and  economically  feasible  and  that  can 


be  readily  implemented.  Ready 
implemention  also  includes 
consideration  of  whether  emissions 
from  small  sources  are  relatively  small 
and  whether  the  administrative  burden, 
to  the  States  and  regulated  entities,  of 
controlling  such  sources  was  likely  to  be 
considerable.  As  stated  in  the  General 
Preamble,  EPA  believes  that  States  can 
reject  potential  measines  based  on  local 
conditions  including  cost.  57  FR  13561. 

Also,  the  development  of  rules  for  a 
large  number  of  very  different  source 
categories  of  small  sources  for  which 
litde  control  information  may  exist  will 
likely  take  much  longer  than 
development  of  rules  for  soince 
categories  for  which  control  information 
exists  or  that  comprise  a  smaller  number 
of  larger  sources.  The  longer  the  time 
frame  for  development  of  rules  by  the 
State  would  decrease  the  possibility  that 
the  emission  reductions  from  the  rules 
in  the  three  nonattainment  areas  would 
advance  the  attainment  date  earlier  than 
would  be  achieved  from  the  larger 
amount  of  reductions  expected  from 
upwind  controls,  such  as  from  the  NOx 
SIP  Call  and  controls  fixim  severe  areas 
with  later  statutory  attainni^nt  dates. 

Comment  2(b):  EPA's  approach  also 
illegally  assimies  that  the  attainment 
dates  for  these  areas  can  be  extended 
beyond  November  15. 1999  via  the 
Agency's  downwind  transport  policy. 

Response  2(b):  As  noted  above,  EPA 
concluded  that  RACM  is  linked  in  the 
language  of  the  Clean  Air  Act  to  the 
attainment  date.  We  elsewhere  respond 
to  comments  that  object  to  EPA's 
approval  of  attainment  date  extensions 
and  do  not  restate  those  responses  here. 
See  Section  II.  A.  Once  an  attainment 
date  is  set  for  an  area,  an  analysis  can 
then  be  made  to  determine  whether  any 
additional  measures  that  may 
potentially  be  RACM  would  advance 
that  attainment  date. 

Comment  3:  Failure  to  quantify 
reductions  needed  to  attain  sooner: 
Even  if  advancement  of  the  attainment 
date  were  a  relevant  test  for  RACM,  EPA 
has  failed  to  rationally  justify  its  claim 
that  additional  control  measures  would 
not  meet  that  test.  To  begin  with, 
neither  the  Agency  nor  the  states  have 
quantified  in  a  manner  consistent  with 
EPA  rules  and  guidance  the  emission 
reductions  that  would  be  needed  to 
attain  the  standard  prior  to  achievement 
of  emission  reductions  required  under 
Lhe  NOx  SIP  Call. 

Response  3:  Elsewhere  in  this 
response  to  comments  on  the  proposed 
approval  of  the  1-hour  ozone  SIPs,  EPA 
addresses  the  issue  of  the  attainment 
date  extension.  See  section  II.  A.  EPA 
has  therein  justified  the  position  that 
areas  affected  by  transport  may  need 
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additional  time  to  attain — and  in  some 
cases  may  need  an  extension  out  to 
either  the  date  the  NOx  SIP  Call  will  be 
implemented  or  the  attainment  date  of 
an  upwind  area  if  it  cannot  attain 
without  the  reductions  from  the  upwind 
area.  In  the  case  of  Greater  Connecticut, 
it  would  be  futile  to  perform  analyses  of 
whether  additional  emission  reductions 
in  the  nonattainment  area — whether 
RACM  or  beyond  RACM— would 
advance  the  attainment  date  when  it  is 
Already  demonstrated  through  modeling 
that  the  area  cannot  attain  sooner  than 
the  upwind  New  York  City 
nonattainment  area  that  needs  to 
control.  In  addition,  all  local  measures 
needed  for  attainment  are  already  being 
implemented.  EPA  considers  this 
implementation  as  expeditious  as 
practicable.  In  the  case  of  Western 
Massachusetts,  all  local  measures  are 
already  being  implemented  also.  EPA 
also  considers  this  implementation  as 
expeditious  as  practicable.  Issues 
concerned  with  timing  of 
implementation  of  additional  measiures 
are  also  discussed  above  for  the  three 
serious  areas. 

For  all  three  areas,  EPA's  section  126 
rule  requires  compliance  with  covered 
emission  reductions  in  2003,  which 
EPA  considers  as  expeditiously  as 
practicable  for  those  sources.  Additional 
discussion  of  the  Metropolitan 
Washington  nonattainment  area  appears 
below. 

Conunent  4:  Inadequate  RACM 
analysis:  EPA's  RACM  analysis  is 
grossly  inadequate  in  several  key 
respects. 

Comment  4(a):  EPA's  analysis  fails  to 
provide  the  technical  basis  and 
calculations  by  which  it  developed  its 
emission  reduction  estimates  for  various 
measures.  EPA  failed  to  provide 
citations  to  the  literature  regarding 
estimates  of  emission  reductions  for 
various  TCMs.  EPA  failed  to  specify  the 
level  of  implementation  assumed  for 
some  of  the  TCMs  in  the  analysis. 

Response  4(a):  EPA's  RACM  analysis 
(found  at  www.epa.gov/ttn/rto)  did 
provide  the  technical  basis  and 
calculations  for  its  emission  reduction 
estimates  for  controls  possible  for  the 
source  categories  in  the  emission 
inventory.  The  commenter  apparenUy 
believes  EPA's  analysis  is  insufficient, 
however.  The  technical  basis  for  the 
analyses  and  the  assumptions  used  in 
the  calculation  of  estimated  emission 
reductions  were  derived  from  a  review 
of  the  literature  on  the  implementation 
and  effectiveness  of  TCM's.'^  The  TCMs 


evaluated  depend  on  the  level  of 
implementation.  Implementation 
variables,  representing  levels  of 
implementation  effort,  are  implicit  in 
the  range  of  effectiveness  for  each 
category  of  TCM.  EPA  does  not  believe 
it  is  necessary,  or  evqfi  possible,  to 
evaluate  every  explicit  variation  of 
TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 

Comment  4(b):  EPA's  analysis  looks  at 
only  a  small  imiverse  of  potential 
measures,  and  does  not  evaluate  all  of 
the  measures  identified  in  public 
comment  and  other  sources. 

Response  4(b):  EPA's  RACM  analysis 
was  intended  to  address  all  potential 
categories  of  stationary  and  mobile 
soiuces  that  could  provide  additional 
emission  reductions  that  might  be 
considered  RACM.  The  EPA  believes 
that  all  identified  measures  were 
included  in  the  categories  addressed  in 
the  analysis. 

Comment  4(c):  EPA's  analysis  also 
completely  fails  to  consider  the* 
additional  benefits  likely  from  - 
combined  implementation  of 
complementary  TCMS  e.g.,  parking 
management  along  with  transit 
improvements.  It  is  arbitrary  and 
irrational  for  EPA  to  assiune  that  these 
measiues  can  and  will  be  implemented 
in  complete  isolation  from  one  another. 

Response  4(c):  EPA  recognizes  that 
many  control  measures — particularly 
TCMS — are  more  effective  if  done  in 
conjunction  with  others.  EPA  maintains, 
however,  that  it  would  be  impossible  to 
analyze  a  seeming  infinite  set  of 
combinations  of  measiu^s  for  possible 
benefits.  The  EPA's  analysis  did  look  at 
all  measures  in  various  categories  and 
concluded  that  as  a  whole  these 
categories  of  measures  would  not 
advance  attairunent  or  would  otherwise 
not  be  reasonably  available. 

Comment  5:  Stationary  sources:  The 
analysis  of  potential  emission 
reductions  fitim  additional  stationary 
source  measures  is  flawed  in  several  key 
respects. 

Comment  5(a):  First,  EPA  arbitrarily 
excluded  from  any  consideration  the    . 
bottom  20%  of  the  stationary  source 
categories. 

Response  5(a):  EPA  does  not  consider 
this  exclusion  arbitrary,  since  it  was 
designed  to  eliminate  from 


•"Transportation  Control  Meausres:  State 
Implementation  Plan  guidance.  US  EPA  1992: 
Transportation  Control  Measure  Information 


Documents,  US  EPA  1992;  Costs  and  Effectiveness 
of  Transportation  Control  Meausres:  A  Review  and 
Analysis  of  the  Literature.  National  Association  of 
Regional  Councils  1994. 


consideration  controls  on  a  number  of 
source  categories  that  were  not  expected 
to  yield  many  emission  reductions.  The 
EPA  believed  that  controls  on  categories 
with  very  low  emission  reduction 
potential  would  not  constitute  RACM. 
The  fact  that  none  of  the  top  80  percent 
of  the  categories  considered  for 
additional  controls  yielded  measures 
that  EPA  considered  RACM  for  the  areas 
in  question  validates  EPA's  decision  not 
to  analyze  separately  the  bottom  20 
percent  of  the  categories,  which  would 
cumulatively  have  achieved  fewer 
emission  reductions.  Therefore.  EPA 
concludes  that  control  measures  applied 
to  the  bottom  20  percent  of  the 
categories  are  also  not  RACM. 

Comment  5(b):  Second,  EPA  did  not 
consider  potential  additional  controls 
on  electric  generating  imits  and  point 
source  combustion  soiures. 

Response  5(b):  Undoubtedly  there  are 
additional  controls  that  could  be  placed 
on  electric  generating  units  and  point 
source  combustion  sources.  However, 
EPA  believes  that  the  implementation  of 
the  RACT  requirements  in 
nonattainment  areas  and,  more 
importanUy,  the  implementation  of  the 
NOx  SIP  Call  in  all  areas  affecting  the 
nonattainment  areas  in  general  provide 
a  level  of  control  that  represents  all 
reasonably  available  controls  for  these 
sources  in  the  areas  in  question.  The 
EPA  believes  that  generally,  the  level  of 
NOx  emissions  control  required  imder 
the  NOx  SIP  Call  for  larger  sources, 
including  electric  generating  units  and 
point  source  combustion  sources,  is 
greater  than  the  level  of  control 
presumed  by  EPA  imder  the  NOx  RACT 
requirement.  The  NOx  SEP  Call  is  based 
on  a  level  of  highly  cost  effective 
controls,  characterized  as  having  a 
$2000  per  ton  cost  effectiveness  or  less 
(63  FR  57400,  October  27,  1998).  The 
presiunptive  level  of  RACT  provided  in 
EPA  guidance  is  based  on  cost 
effectiveness  up  to  $1300  per  ton 
(Memorandum  of  March  16,  1994,  from 
D.  Kent  Berry  re:  "Cost-Effective 
Nitrogen  Oxides  (NOx)  Reasonably 
Available  Control  Technology  (RACT)"). 
EPA  acknowledges  that  controls  with 
costs  higher  than  $2000  per  ton  are 
available  and  may  be  cost-effective. 
However,  the  control  costs  do  not  reflect 
other  concerns  regarding  reasonableness 
of  control.  EPA  received  comments  that 
predicted  problems  with  availabilify  of 
electrical  generation  even  at  the  NOx 
SIP  Call  level  of  control;  therefore,  in  its 
final  NOx  SIP  Call  rule.  EPA  included 
provisions  for  a  NOx  supplement  pool 
to  allow  more  time  for  some  imits  to 
come  into  compliance  and  thus 
minimize  potential  power  availability 
problems.  At  control  levels  greater  than 
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those  in  the  NOx  SIP  Call  rule.  EPA 
believes  the  time  States  would  need  to 
provide  for  sources  to  come  into 
compliance  while  avoiding  power 
availability  problems  would  be  more 
than  the  current  amount  of  time  for 
Western  Massachusetts  and 
Metropolitan  Washington  to  attain. 
Therefore,  EPA  had  deteroiined  that 
such  additional  controls  do  not 
constitute  RACM. 

Comment  5(c):  Third.  EPA  assumes 
that  only  a  50%  level  of  control  is 
achievable  for  the  imcontroUed 
emissions.  This  completely 
unsupported  claim  is  hard  to  fathom. 

Response  5(cj:  EPA's  long-standing 
guidance  on  the  RACT  requirement  for 
stationary  sources  of  VOC  has  generally 
assumed  a  presumptive  norm  of  81 
percent  control  efficiency;  this 
efficiency  was  based  on  the  assumption 
of  a  90  percent  capture  efficiency  and  90 
percent  control  efficiency  of  the 
captured  emissions  (0.9  X  0.9  =  0.81). 
However,  the  specific  VOC  RACT 
control  techniques  guidelines  were 
developed  for  emission  sources  for 
which  much  information  about 
emissions  and  controls  was  available. 
The  RACT  rules  often  apply  to  smaller 
sources  as  well  as  to  major  sources. 
There  is  not  nearly  as  much  information 
available  concerning  source  categories 
for  which  RACT  guidelines  have  not 
been  developed;  nor  is  there 
information  regarding  what  controls  are 
appropriate  for  the  smaller  sources  that 
are  not  already  subject  to  RACT. 
Therefore,  without  further  information. 
EPA  was  hesitant  to  assiune  an  81 
'percent  level  of  control.  EPA  therefore 
chose  a  50  percent  level  of  control  for 
VOC  control,  which  EPA  believes  is 
reasonable  in  light  of  our  limited 
knowledge  on  available  controls. 

The  EPA  established  guidance  to 
States  in  complying  with  the  Clean  Air 
Act's  requirements  for  NOx  RACT  in  the 
NOx  Supplement  to  the  General 
Preamble  (57  FR  55620.  November  25. 
1992).  That  guidance  addressed  RACT 
for  major  stationary  sources  of  NOx. 
Under  section  182(b)(2)  of  the  Act. 
moderate  and  higher  ozone 
nonattainment  area  SIPs — and  also  SIPs 
for  all  areas  in  the  Ozone  Transport 
Region — were  already  required  to 
contain  provisions  for  applying  a 
reasonably  available  level  of  control  for 
NOx  for  major  stationary  sources.  For 
NOx  emission  control  for  other  sources, 
when  EPA  published  the  NOx  SIP  Call 
(63  FR  57402.  October  27, 1998).  EPA 
evaluated  other  levels  of  control  for 
categories  of  stationary  sources  that 
were  not  included  in  the  highly  cost- 
effective  controls  assumed  for 
establishing  the  level  of  control 


reflected  in  the  Statewide  NOx  emission 
budgets  in  that  rule.  The  EPA 
determined  that  for  area  sources, 
additional  controls  that  were 
technologically  feasible  and  highly  cost- 
effective  could  not  be  identified.  The 
EPA  determined  t^t  for  small  point 
soiuces.  their  collective  emissions  were 
relatively  small  and  the  administrative 
burden,  to  the  States  and  regulated 
entities,  of  controlling  such  sources  was 
likely  to  be  considerable.  Nonetheless. 
for  the  purpose  of  the  RACM  analysis. 
EPA  did  assume  a  level  of  control  for 
sources  with  potential  for  control.  In 
light  of  the  lower  level  of  confidence  in 
information  concerning  NOx  controls  on 
these  sources,  and  the  conclusion 
concerning  cost  effectiveness,  however, 
EPA  believed  it  had  to  take  a  more 
conservative  approach,  and  thus  chose  a 
lower  level  of  control,  namely  50 
percent.  The  EPA  believes  this  level  is 
reasonable  in  light  of  these  facts. 

Comment  6:  Transportation  Control 
Measiu^s  as  RACM:  EPA  gives  virtually 
no  consideration  to  the  emission 
reduction  benefits  of  transportation 
programs,  projects  and  services 
contained  in  adopted  regionad 
transportation  plans  (RTPs),  or  that  are 
clearly  available  for  adoption  as  part  of 
RTPs  adopted  for  a  nonattainment  area. 
In  addition,  it  is  arbitrary  and  capricious 
for  EPA  not  to  require  as  RACM 
economic  incentive  measures  that  are 
generally  available  to  reduce  motor 
vehicle  emissions  in  every 
nonattainment  area. 

Response  6:  EPA's  notice  of 
availability  of  the  RACM  analysis  (65  FR 
61134,  October  16.  2000)  does  consider 
transportation  programs,  projects  and 
services  that  are  generally  adopted,  or 
available  for  inclusion  in  a 
nonattainment  area's  regional 
transportation  plan  (RTP)  and 
Transportation  Improvement  Program 
(TIP).  The  RACM  analysis  includes 
seven  broad  categories  and  twenty- 
seven  subcategories  of  Transportation 
Control  Measiu-es  (TCMs)  that  represent 
a  range  of  programs,  projects  and 
services  that  can  be  included  in  RTF's 
and  TIP'S.  The  inclusion  of  a  TCM  in  an 
RTP  or  TIP  does  not  necessarily  mean 
that  it  meets  EPA's  criteria  for  RACM 
and  must  be  included  in  the  SIP.  EPA 
has  concluded  that  implementation  of 
these  TCM's  woidd  not  advance  the 
attainment  date  for  the  Greater 
Connecticut,  Western  Massachusetts,  or 
Metropolitan  Washington 
nonattainment  areas,  and  therefore  are 
not  considered  RACM  for  purposes  of 
the  attainment  SIPs  for  those  three 
areas. 

Some  of  these  TCM's,  such  as  parking 
cashout,  transit  subsidies,  and  parking 


pricing,  are  explicitly  economic 
incentive  programs.  Furthermore,  these 
categories  of  TCMs.  as  well  as  most  of 
the  others,  could  be  infinitely 
differentiated  according  to  criteria,  such 
as  the  method  of  implementation,  level 
of  promotional  effort  or  market 
penetration,  stringency  of  enforcement, 
etc.  The  application  of  economic 
incentives  to  increase  the  effectiveness 
of  a  TCM  is  one  such  criterion.  These 
implementation  variables,  representing 
levels  of  implementation  effort,  are      ^ 
implicit  in  the  range  of  effectiveness  for 
each  category  of  TCM.  EPA  does  not 
believe  it  is  necessary,  or  even  possible, 
to  evaluate  every  explicit  variation  of 
TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 

Also,  there  are  many  important 
reasons  why  a  state,  regional,  or  local 
planning  agency  might  implement 
TCMs  in  an  integrated  traffic 
management  plan  beyond  whatever  air 
quality  benefits  the  TCMs  might 
generate,  including  preser^ng  open 
space,  water  shed  protection,  avoiding 
sprawl,  mitigating  congestion,  and 
"smart  growth"  planning  generally.  So 
the  fact  that  TCMs  are  being 
implemented  in  certain  ozone 
nonattainment  areas  does  not 
necessarily  lead  one  to  the  conclusion 
that  those  TCMs  represent  mandatory 
RACM  measures  when  they  are 
analyzed  primarily  for  the  piupose  of 
determining  whether  they  would 
advance  the  ozone  attainment  date. 

Comment  7:  Washington,  D.C.  area 
analysis:  Having  refused  to  consider  a 
wide  range  of  measures  for  this  area, 
and  understating  the  potential  benefits 
of  others,  EPA  asserts  that  available 
measures  would  not  advance  the 
attainment  date  in  Washington  because: 

(a)  The  area  relies  heavily  on  control  of 
transported  emissions  and  ozone;  and 

(b)  the  modeling  indicates  that  NOx 
reductions  are  generally  more  beneficial 
in  reducing  ozone  levels,  suggesting  that 
the  area  may  be  NOx  limited.  The  first 
point  is  tndy  irrelevant  to  the  RACM 
inquiry.  Even  if  the  issue  is  whether 
additional  measures  coidd  advance  the 
attainment  date,  that  inquiry  is  not 
informed  by  whether  the  area  might 
attain  by  2005  due  to  NOx  SIP  Call 
reductions,  but  by  whether  it  could 
attain  sooner  than  2005  through 
additional  local  emission  reductions.  As 
to  the  second  point,  the  modeling  does 
not  show  that  NOx  reductions  are 
inherently  more  beneficial.  They  merely 
show  that  under  some  circumstances 
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generally  involving  very  substantial 
NOx  reductions  (e.g.,  60%  cuts)  NOx 
reductions  might  provide  greater 
benefits  per  ton.  The  same  model  shows 
that  NOx  reductions  can  sometimes 
actually  lead  to  increased  ozone  levels 
in  some  cells.  Even  if  the  ozone  problem 
in  the  Washington  area  is  NOx  limited, 
that  hardly  justifies  eschewing 
additional  measures;  at  most  it  would 
suggest  focusing  more  heavily  on 
additional  measures  for  NOx  soiu-ces. 
The  commenter  also  attached  a 
summary  of  South  Coast  AQMD  Clean 
Fleet  Rules. 

Response  7:  The  sensitivity  analyses 
that  were  performed  with  the 
photochemical  grid  model  for  the 
Baltimore-Washington  area  (see 
Attachment  4  of  the  RACM  analysis) 
showed  that,  even  with  smaller  NOx 
emission  reductions  (e.g.,  30%  firom  the 
area  and  mobile  sectors),  the  ozone 
benefits  that  are  achieved  are 
substantially  greater  than  the  minor 
ozone  benefits  achieved  from  similar 
VOC  emission  reductions.  Therefore, 
EPA  stands  by  its  belief  that  the  levels 
of  VOC  reductions  in  the  Metropolitan 
Washington,  DC  area  that  could  be 
achieved  by  additional  stationary  and 
mobile  soince  control  measures  that  are 
potentially  RACM  would  not  improve 
ozone  levels  to  the  point  that  would 
result  in  advancing  the  attainment  date. 
Furthermore,  EPA's  analysis 
demonstrated  that  the  soujce  categories 
that  were  available  for  mobile  NOx 
controls  were  considered  too  limited — 
even  with  the  area's  ability  to  benefit 
from  NOx  controls — to  advance  the 
attainment  date.^^  Also,  EPA's  analysis 
of  levels  of  NOx  reductions  in  the 
Metropolitan  Washington,  DC  area  that 
coidd  be  achieved  by  additional 
stationary  source  controls  that  are 
potentially  RACM  woidd  have  to  come 
from  a  large  niunber  of  small  sources 
where  EPA  does  not  have  much 
guidance  for  control,  and  therefore 
could  be  costly  to  develop.  Therefore. 
EPA  concluded  that  additional  controls 
on  the  soince  categories  evaluated 
would  not  be  considered  RACM.  It 
should  be  noted  that  the  modeling  was 
done  for  a  modeling  domain 
encompassing  both  Baltimore  and 
Washington.  The  sensitivity  analyses 
were  performed  for  the  entire  area. 
Baltimore  is  classified  severe  with  a 
2005  attainment  date,  whereas  the 
Metropolitan  Washington 
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nonattainment  area  is  classified  as  a 
serious  area.  EPA  has  proposed  to 
approve  an  attainment  date  extension 
for  the  Metropolitan  Weishington,  D.C. 
area  precisely  because  the  modeling 
shows  that  additional  controls  are 
needed  for  the  Washington  area  to  come 
into  attainment — both  from  outside  the 
modeling  domain,  and  from  within  the 
Baltimore  area.  Other  reasons  for  why 
EPA  does  not  consider  additional 
measures  to  be  RACM  for  the 
Metiopolitan  Washington,  D.C.  area  are 
discussed  elsewhere  in  these  responses 
to  comments. 

Comment  8:  EPA  did  not  provide 
sufficient  notice  and  time  to  permit 
adequate  comment. 

Response  8:  In  its  initial  notice  of 
availability  of  the  RACM  analysis  (65  FR 
61134,  October  16.  2000)  EPA  offered  a 
15  day  comment  period  (to  October  31, 
2000).  On  November  2.  2000  (65  FR 
65818).  EPA  extended  the  comment 
period  an  additional  15  days, 
specifically  stating  that  this  would 
provide  a  total  of  30  days  for  public 
comment.  Unfortunately,  that  notice 
was  published  with  a  typographical 
error  that  appeared  to  extend  the 
comment  period  an  additional  year  and 
15  days.  TTierefore.  on  November  9, 
2000  (65  FR  67319),  EPA  published  a 
correction  to  clearly  extend  the 
comment  period  15  days  from  October 
31,  2000,  to  November  15,  2000.  EPA 
■believes  30  days  is  an  adequate  period 
for  public  comment.  The  first  notice  to 
extend  the  public  comment  period  (the 
November  2,  2000  notice)  made  it  quite 
clear  that  the  extension  was  for  only  15 
days  to  provide  a  total  of  30  days  for 
comment;  EPA  believes  no  possible 
confusion  should  have  resulted  from  the 
fact  that  the  end  date  of  the  comment 
period  contained  a  typographical  error. 

Comment  9:  EPA  is  trying  to 
circumvent  obligations  under  2  Consent 
Decrees  (MOG  vs  EPA  and  NRDC  v. 
Browner). 

Response  9:  This  comment  refers  to 
consent  decrees  filed  in  two  cases: 
NRDCv.  Browner.  No.  99-2976  (D.D.C.) 
and  Midwest  Ozone  Group  v.  EPA,  No. 
00-1047  (D.D.C).  In  NRDC,  the  consent 
decree  provides  that  by  November  15, 
2000,  EPA  shall  propose  a  federal 
implementation  plan  (FIP)  for  the 
Springfield,  Massachusetts;  Greater 
Connecticut;  and  Metropolitan 
Washington,  DC  nonattainment  areas  if 
EPA  has  not  approved  full  attainment 
demonstration  SIP  for  that  area.  The 
consent  decree  for  Midwest  Ozone 
Group  is  similar,  but  not  identical.  It 
provides  that  EPA  shall  propose  federal 
implementation  plans  (FIPs)  for  two  of 
the  three  nonattaiimient  areas — 
Springfield,  Massachusetts  and  Greater 


Coimecticut — if  EPA  has  not  proposed 
approval  of  a  full  attainment 
demonstration  SIP  for  that  area.  The 
EPA  met  its  obligation  imder  the 
Midwest  Ozone  Group  decree  when  it 
proposed  approval  of  the  full  attainment 
demonstration  SIPs  for  those  two  areas 
on  December  16,  1999.  64  FR  70319  and 
64  FR  70332.  On  November  6.  2000,  the 
District  Coiul  granted  EPA's  imopposed 
motion  to  extend  the  deadline  for  action 
imder  the  NRDC  decree  until  December 
15,  2000  for  each  of  the  three  areas.  On 
December  7,  2000,  the  court  further 
extended  the  date  for  EPA  action  with 
respect  to  Springfield  until  December 
22,  2000.  The  EPA  has  complied  with 
the  NRDC  consent  decree  with  respect 
to  the  Greater  Coimecticut  and 
Metropolitan  Washington,  D.C.  areas. 
The  appropriate  Regional 
Administrators  signed  final  rulemaking 
actions  approving  the  full  attainment 
demonstration  SIPs  for  those  two  areas 
by  December  15,  2000.  The  EPA  is  on 
track  to  comply  with  the  NRDC  consent 
decree  for  the  Springfield, 
Massachusetts  nonattaiimient  area  by 
December  22,  2000. 

Comment  10:  Since  EPA  found  that 
MA  and  CT  failed  to  conduct  an 
adequate  RACM  analysis,  EPA  must 
disapprove  the  SIPs  and  propose  a  FIP. 

Response  10:  Although  EPA  found 
that  MA  and  CT  failed  to  conduct  an 
adequate  RACM  analysis,  EPA  believes 
it  does  have  authority  to  supplement  the 
record  and  conclude  that  the  SIPs  for 
these  two  areas  meet  the  RACM 
requirement  of  the  Act.  See  above  the 
response  to  comment. 

F.  Reliance  on  Commitments  and  State 
Rules  Not  Yet  Adopted 

Comment:  Several  commenters 
disagreed  with  the  EPA's  proposal  to 
approve  attainment  demonstrations  and 
rate-of-progress  plans  for  the 
Springfield,  Massachusetts,  Greater 
Coimecticut,  and  Metropolitan 
Washington,  DC  ozone  nonattainment 
areas  because  not  all  of  the  emissions 
reductions  credited  in  the 
demonstrations  or  plans  are  supported 
by  legally  enforceable  limitations 
adopted  and  approved  by  the  state  or 
District  and  approved  by  the  EPA  as 
part  of  the  SIP.  Commenters  also 
objected  to  accepting  enforceable  state 
commitments  to  adopt  emission 
reduction  control  measures  in  the  futiu« 
in  lieu  of  current  adopted  measures. 

Response:  The  EPA  has  approved 
previously,  or  is  approving  together 
with  the  attainment  demonstrations,  all 
outstanding  emission  reduction 
limitations  relied  on  for  attainment  for   ' 
these  three  areas.  Thus,  none  of  the 
three  areas  on  which  the  EPA  is 
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approving  have  commitments  to  adopt 
emission  reduction  measures  in  the 
future  and  all  emission  reductions  rules 
relied  on  for  attainment  have  been  fully 
approved  by  the  EPA. 

G.  Adequacy  of  Motor  Vehicle 
Emissions  Budgets 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes.  (Conservation  Law 
Foundation,  Environmental  Defense 
Fimd  and  Natural  Resources  Defense 
Council,  New  York  Department  of 
Transportation,  New  York  State 
Department  of  Environmental 
Conservation,  Earthjustice,  Southern 
Environmental  Law  Center) 

Response:  EPA's  adequacy  process  for 
these  SIPs  has  been  completed,  and  we 
have  found  the  motor  vehicle  emissions 
budgets  in  all  of  these  SIPs  to  be 
adequate.  We  have  already  responded  to 
any  comments  related  to  adequacy 
when  we  issued  our  adequacy  findings, 
and  therefore  we  are  not  listing  the 
individual  comments  or  responding  to 
them  here.  Our  findings  of  adequacy 
and  responses  to  comments  can  be 
accessed  at  www.epa.gov/otaq/tmq 
(once  there,  click  on  the  "conformity" 
button).  At  the  web  site.  EPA  regional 
contacts  are  identified. 

H.  Motor  Vehicle  Emissions  Inventory 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  reconunend 
disapproving  the  SIPs.  (Environmental 
Defense  Fund  and  Natural  Resources 
Defense  Coimcil;  Earthjustice;  Southern 
Environmental  Law  Center) 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
prepared.  The  SIPs  use  the  same  vehicle 
fleet  characteristics  that  were  used  in 
the  most  recent  periodic  inventory 
update.  The  Metropolitan  Washington, 
DC  Ozone  Nonattainment  Area  SIP  is 
based  on  vehicle  registration  data  from 
1996,  which  is  the  most  recent  data 
available  at  the  time  the  SIP  was 
prepared  and  submitted.  Clearly  the 


1999  data  could  not  have  been  used  in 
motor  vehicle  emissions  projections 
prepared  in  the  fall  of  1998  as 
docimiented  in  appendix  D  of  the  SIP. 
EPA  requires  the  most  recent  available 
data  to  be  used,  but  we  do  not  require 
it  to  be  updated  on  a  specific  schedule. 
Therefore,  different  SIPs  base  their  fleet 
mix  on  different  years  of  data.  Oui 
guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Further,  EPA  does  not  require  states  to 
go  back  and  reanalyze  SIP  submissions 
if  new  data  becomes  available  shortly 
before  EPA  takes  final  action  on  the  SIP. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILES  (as  required 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  from  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  MOBILE6,  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILES.  EPA  is  requiring  the 
Metropolitan  Washington,  DC  area 
states  to  revise  the  attainment  budgets 
using  MOBILES. 

/.  VOC  Emission  Reductions 

Comment:  For  States  that  need 
additional  VOC  reductions,  this 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1,1  difluoroethane)  as  the  blowing 
agent  in  manufacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  HFC-152a  could  be  used 
instead  of  hydrocarbons,  a  known 
pollutant,  as  a  blowing  agent.  Use  of 
HFC-152a,  which  is  classified  as  VOC 
exempt,  would  eliminate  nationwide 
the  entire  25,000  tons/year  of  VOC 
emissions  from  this  industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  a  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
State's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  ofthe  over-all 
long  term  environmental  effect  of 


encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particidar  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  State.  Finally,  EPA  notes  that 
under  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
CAA  §S12,  EPA  has  identified 
acceptable  foam  blowing  agents  many  of 
which  are  not  VOCs  (http:// 
www.epa.gov/ozone/title6/snap/). 

/.  Credit  for  Measures  Not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  States 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22,  1995  EPA  issued  a 
memorandtun  >*  that  provided  that 
States  could  claim  a  20%  reduction  in 
VOC  emissions  from  the  AIM  coatings 
category  in  ROP  and  attaiiunent  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attaiimient  and  ROP  SIPs 
for  their  nonattainment  areas.  States 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  part 
59  subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  regulation,  EPA 
estimated  that  the  regulation  will  result 
in  20%  reduction  of  nationwide  VOC 
emissions  from  AIM  coatings  categories 
(S3  FR  48855).  The  estimated  VOC 
reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandum.  In  accordance  with 
EPA's  final  regulation,  States  have 
assiuned  a  20%  reduction  from  AIM 
coatings  source  categories  in  their 
attaiiunent  and  ROP  plans.  AIM 
coatings  manufacttuers  were  required  to 
be  in  compliance  with  the  final 
regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufactiuers  were  required  to 
comply,  at  the  latest,  by  September 


'*  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22,  1995.  from  John  S.  SeiU,  Director.  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
Division  Directors.  Regions  I-X. 
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2000.  Industry  confirmed  in  comments 
on  the  proposed  AIM  rule  that  12 
months  between  the  issuance  of  the 
final  rule  and  the  compliance  deadline 
would  be  sufficient  to  "use  up  existing 
label  stock"  and  "adjust  inventories"  to 
conform  to  the  rule.  S3  FR  48848 
(September  11, 1998).  In  addition,  EPA 
determined  that,  after  the  compliance 
date,  the  voliune  of  nonconforming 
products  would  be  very  low  (less  than 
one  percent)  and  would  be  withdrawn 
from  retail  shelves  anyway.  Therefore, 
EPA  believes  that  compliant  coatings 
were  in  use  by  the  Fall  of  1999  and  that 
it  was  appropriate  for  the  States  to  take 
credit  for  those  reductions  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27, 1994 
EPA  policy, '*  many  States  have  claimed 
a  37%  reduction  from  this  source 
category  based  on  a  proposed  rule. 
However,  EPA's  final  rule,  "National 
Volatile  Organic  Compound  Emission 
Standeuds  for  Automobile  Refinish 
Coatings,"  published  on  September  11, 
1998  (S3  FR  4880S),  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
smdler  emission  reduction  of  around 
33%  overall  nationwide.  The  37% 
emission  reduction  from  EPA's 
proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  is  an  overall  national 
average,  the  actual  reduction  achieved 
in  any  particular  area  could  vary 
depending  on  the  level  of  confrol  which 
already  existed  in  the  area.  For  example, 
in  California  the  reduction  from  the 
national  rule  is  zero  because  California's 
rules  are  more  stringent  than  the 
national  rule.  In  the  proposed  rule,  the 
estimated  percentage  reduction  for  areas 
that  were  unregulated  before  the 
national  rule  was  about  40% .  However 
as  a  result  of  the  lacquer  topcoat 
exemption  added  between  proposal  and 
final  rule,  the  reduction  is  now 
estimated  to  be  3S%  for  previously 
unregulated  areas.  Both  the  District  and 
Virginia  claimed  35.7%  credit  in  their 
attainment  and  ROP  plans  while 
Maryland  claimed  45%.  EPA's  best 
estimate  of  the  reduction  potential  of 
the  final  rule  was  spelled  out  in  a 
September  19, 1996  memorandum 
entitled  "Emissions  Calculations  for  the 
Automobile  Refinish  Coatings  Final 
RiUe"  from  Mark  Morris  to  Docket  No. 
A-95-18.  The  basis  for  approving 
Maryland's  reductions  is  dealt  with  in  a 
response  to  a  separate  comment 


Consumer  Products  Rule:  Consistent 
with  a  June  22, 1995  EPA  guidance,'^ 
States  have  claimed  a  20%  reduction 
from  this  source  category  based  on 
EPA's  proposed  rule.  The  final  rule, 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products,"  (S3  FR  48819),  published  on 
September  11, 1998,  has  residted  in  a 
20%  reduction  after  the  December  10, 
1998  compliance  date.  In  the  consumer 
products  rule,  EPA  determined  and  the 
consumer  products  industry  concurred, 
that  a  significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  State  regulations  and  in 
anticipation  ofthe  final  rule.  S3  FR 
48819.  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999 
and  that  it  was  appropriate  for  the  States 
to  take  credit  for  those  reductions  in 
their  SIPs. 

K.  Enforcement  of  Control  Programs 

Conunent:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  State  enforcement  program 
elements  are  contained  in  SIP  revisions 
previously  approved  by  EPA  under 
obligations  for  enforceable  emission 
limitations  set  out  in  section  110  ofthe 
Clean  Air  Act.  Once  approved  by  the 
EPA,  there  is  no  need  for  states  to 
readopt  and  resubmit  their  enforcement 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  Act. 

L.  Contingency  Measures 

Comment:  The  SIPs  for  the 
Metropolitan  Washington,  D.C.  ozone 
nonattainment  area  do  not  provide 
contingency  measures  to  make  up  for 
any  emission  reduction  shortfall,  either 
in  achievement  of  ROP  milestones  or  for 
failure  to  attain,  as  required  by  sections 
172(c)(9)  and  182(c)(9)of  the  Clean  Air 
Act.  The  lawn/garden  control  measure 
that  is  included  in  the  SIP  for  the 
District  of  Coliunbia  and  indicated  as 
sufficient  for  a  contingency  measure  is 
not  ciurently  legally  enforceable,  is  only 
episodic  in  nature,  and  woidd  not  be 
adopted  until  18  months  after  notice  of 
a  milestone  failure. 

Response:  The  EPA  believes  the 
contingency  measure  requirements  of 


""Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  27.  1994. 
John  S.  Seitz.  Director  OAQPS.  to  Air  Division 
Directors,  Regions  I-X. 


'*  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  Section  183(e)  ofthe 
Clean  Air  Act,"  |une  22,  1995,  John  S.  Seite, 
Director  OAQPS.  to  Air  Division  Directors.  Regions 
I-X. 


sections  172(c)(9)  and  182(c)(9)  are 
independent  requirements  from  the 
attainment  demonstration  requirements 
under  sections  172(c)(1)  and 
182(c)(2)(A)  and  the  rate-of-progress 
(ROP)  requirements  under  sections 
172(c)(2)  and  182(c)(2)(B).  The 
contingency  measive  requirements  are 
to  address  the  event  that  an  area  fails  to 
meet  a  ROP  milestone  or  fails  to  attain 
the  ozone  NAAQS  by  the  attainment 
date  established  in  the  SIP.  The 
contingency  measure  requirements  have 
no  bearing  on  whether  a  state  has 
submitted  a  SIP  that  projects  attainment 
of  the  ozone  NAAQS  or  the  required 
ROP  reductions  toward  attainment.  The 
attainment  or  ROP  SIP  provides  a 
demonstration  that  attainment  or  ROP 
requirements  ought  to  be  fulfilled,  but 
the  contingency  measure  SIP 
requirements  concern  what  is  to  happen 
only  if  attainment  or  ROP  is  not  actually 
achieved.  The  EPA  acknowledges  that 
contingency  measures  are  an 
independently  required  SIP  revision, 
but  does  not  believe  that  submission  of 
contingency  measures  is  necessary 
before  EPA  may  approve  an  attainment 
or  ROP  SIP.  Also  see  the  discussion  of 
contingency  measures  in  the  extension 
of  the  attainment  date  policy  section. 

The  EPA  has,  hbwever,  examined  the 
ROP  and  attainment  SIPs  for  the 
-Washington,  D.C.  nonattainment  area. 

The  Post  1996  ROP  and  attainment 
demonstration  SIPs  for  the  Washington, 
D.C.  area  do  not  specify  any  specific 
measures  as  contingency  measures.  The 
EPA  is  approving  the  nonattainment 
demonstration  and  ROP  plans  today. 
(The  plans  pertain  to  the  District  and 
portions  of  the  Commonwealth  of 
Virginia  and  State  of  Maryland.) 
Approval  of  the  plans  without 
contingency  measures  is  appropriate  as 
stated  above.  Fiuthermore,  the  EPA 
notes  that  there  are  emission  reductions 
not  relied  on  or  credited  in  the  ROP 
plan  accruing  from  the  January  1,  2000, 
implementation  of  phase  2  of  the 
reformulated  gasoline  program,  NOx 
reductions  beyond  RACT,  and  other  on- 
road  measures,  such  as  NLEV,  and  a 
variety  of  off-road  national  emissions 
reduction  programs.  These  measiues 
will  continue  to  provide  reductions  after 
1999.  The  additional  NOx  controls  and 
reformulated  gasoline  measures  alone 
are  estimated  to  reduce  emissions  in  the 
area  by  1.7  percent  of  the  VOC  base  line 
emissions  and  10.5  percent  ofthe  NOx 
base  line  emissions  by  May  2001.  Thus, 
the  SIP  contains  approved  measures 
consistent  with  the  contingency 
requirement. 

Additionally,  the  EPA  notes  that  there 
are  emissions  reductions  not  relied  on 
or  credited  in  the  attainment 
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demonstration  SIP  accruing  from  the 
EPA's  Tier  II  tailpipe  standards  and  off- 
road  national  emission  reduction 
measures.  These  measiuBS  will  cdhtinue 
to  provide  reductions  after  November 
2005,  the  attainment  date  that  EPA  is 
approving  for  the  area.  The  measures  are 
estimated  to  reduce  emissions  in  the 
area  by  2.5  percent  of  the  VOC  base  line 
emissions  and  1.7  percent  of  the  NOx 
base  line  emissions  by  May  2007  (the 
year  following  the  time  by  which  EPA 
must  determine  whether  the  area  has 
attained).  More  details  on  EPA's 
contingency  measure  analysis  are 
included  in  the  docket  for  the 
rulemaking  action.  While  there  is  not  an 
approved  SIP  contingency  measure  that 
would  apply  if  the  Washington,  D.C. 
area  failed  to  attain,  EPA  believes  that 
existing  federally  enforceable  measures 
would  provide  the  necessary 
substantive  relief. 

The  EPA  agrees  with  the  commenter 
that  the  lawn/garden  measiue  is 
insufficient  as  a  contingency  measure. 
However,  the  measure  is  not  critical  to 
meeting  the  contingency  obligation  in 
view  of  the  reductions  generated  by  the 
other  emission  control  measures  noted 
above. 

M.  Rate  of  Progress — NOx  Substitution 

Coniment:  We  received  comments 
that  assert  the  9%  demonstration 
assumes  that  a  1%  reduction  in  NOx 
emissions  is  equivalent  in  ozone 
reducing  benefit  to  a  1%  reduction  in 
VOC  emissions.  The  commenters  assert 
that  EPA's  NOx  Substitution  Guidance 
(December  1993)  is  flawed  under 
section  182(c)(2)(C)  of  the  Clean  Air  Act 
because  it  allows  NOx  substitution 
without  a  demonstration  that  such 
substitution  will  in  fact  provide  ozone 
reductions  at  least  equivalent  to  that 
which  would  result  from  a  3%  annual 
cut  in  VOC  emissions.  The  commenters 
claim  that  such  a  demonstration 
requires  photochemical  grid  modeling 
showing  equivalency  and  that  EPA's 
own  guidance  (Guidance  oiithe  Post- 
1996  Rate-of-Progress  Plan  and 
Attainment  Demonstration  (corrected 
version  as  of  2/18/94))  requires  such 
modeling.  The  states  cannot  use  a  1% 
NOx  for  1%  VOC  substitution  without 
proving  that  a  1%  NOx  cut  will  in  fact 
provide  ozone  reductions  at  least 
equivalent  to  that  resulting  fixim  a  1% 
VOC  cut. 

The  commenters  further  assert  that 
more  recent  EPA  guidance  dated 
January  10,  2000  for  NOx  substitution  in 
out-year  conformity  budgets  requires  1.6 
tons  in  NOx  reductions  to  offset  1  ton 
of  VOC  reductions.  The  commenters  do 
not  disavow  their  other  comments  that 
the  states  must  prove  the  validity  of 


their  NOx  substitution  ratios  as 
discussed  in  the  summary  of  their 
comments  in  the  preceding  paragraph 
but  they  claim  the  9%  demonstration 
fail  to  use  the  ratio  of  1.6  to  1  required 
by  the  more  recent  EPA  guidance. 

Additionally,  the  commenters  assert 
that  substitutions  should  not  be  allowed 
because  the  plan  does  not  demonstrate 
timely  attainment. 

Response: 

1.  NOx  Substitution  in  General 

The  EPA  believes  States  have  the 
opportunity  to  substitute  NOx 
reductions  for  required  VOC  reductions 
under  certain  circumstances.  The 
opportimity  for  NOx  substitution 
originates  in  section  182(c)(2)(C)  of  the 
CAA  which  specifically  allows  NOx 
emissions  reductions  to  be  substituted 
for  VOC  reductions  required  under 
section  182(c)(2)(B)  for  reasonable 
further  progress  (RFP)  also  called  rate- 
of-progress  (ROP). 

EPA  issued  guidance  to  the  States  on 
how  to  implement  the  NOx  substitution 
provisions  for  the  post-1996  ROP  plans 
in  1993  (Memorandum  of  December  15, 
1993,  from  John  S.  Seitz  re:  "Transmittal 
of  NOx  Substitution  Guidance").  The 
guidance  allows  States  to  substitute 
NOx  emission  reductions  for  VOC 
emission  reductions  if  such  substitution 
is  consistent  with  the  modeled 
attainment  demonstration  in  the  SIP. 
The  modeled  attainment  demonstration 
in  the  SIP  establishes  the  overall 
reductions  of  VOC  and/or  NOx 
reductions  required  for  attainment  in 
the  attainment  year.  The  rate  of  progress 
plan  is  basically  a  tool  to  phase  in 
emission  reductions  between  the  time 
the  plan  is  prepared  and  the  attainment 
date.  To  substitute  NOx  for  VOC  in  post- 
1996  ROP's,  care  must  be  taken  to  not 
substitute  so  much  NOx  such  that  the 
attainment  demonstration  is  no  longer 
valid.  At  the  extreme  case,  in  an  area  for 
which  the  attainment  demonstration 
that  relies  totally  on  VOC  emission 
reductions,  it  would  be  inconsistent  to 
substitute  NOx  for  VOC. 

The  NOx  substitution  guidance  allows 
substitution  on  a  percentage  basis  [i.e., 
one  percent  of  NOx  emissions 
reductions  for  one  percent  of  VOC 
emissions  reductions)  and  does  not 
require  additional  analysis  of  whether 
the  ozone  reduced  from  the  NOx 
emission  reductions  is  equivalent  to  that 
which  would  result  from  the  foregone 
VOC  emission  reductions. 

It  should  be  noted  also  that  EPA's 
"Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 


Modeled",'^  references  EPA's  NOx 
substitution  guidance  for  purposes  of 
substitution  of  NOx  reduction  for 
additional  VOC  emission  reductions 
identified  as  needed  for  attainment. 

2.  Technical  and  Practical  Reasons  for 
NOx  Substitution  Guidance 

The  modeling  performed  for 
attainment  demonstration  basically 
establishes  the  relationship  between 
emission  reductions — either  of  VOC, 
NOx,  or  both — and  ozone  reductions. 
This  relationship  is  established  for  the 
attainment  year.  As  noted  above,  the 
modeled  attainment  demonstration 
establishes  the  overall  VOC  and/or  NOx 
emission  targets  that  are  consistent  with 
attainment  of  the  standard  at  the 
attainment  year.  When  EPA  determines 
that  an  attainment  demonstration  is 
approvable,  i.e.,  will  likely  demonstrate 
attainment  for  the  relevant  areas,  it  is 
making  an  implicit  corollary  conclusion 
that  the  mix  of  VOC  and/or  NOx  control 
measures  included  in  the  area's 
attainment  demonstration  is  adequate. 

The  ROP  plan  is  then  used  to  phase 
in  emission  reductions  between  the  time 
of  plan  adoption  and  the  attainment 
date.  EPA  does  not  require  modeling  of 
interim  years  for  the  purpose  of  trying 
to  update  the  NOx/VOC/ozone 
relationship  for  a  number  of  reasons, 
including  the  following  that  are 
provided  in  the  1993  NOx  substitution 
guidance: 

a.  The  strong  likelihood  that  optimiun 
"exchange"  rates  vary  from  year  to  year 
and  across  a  geographic  area  as  an  area's 
emissions  distribution  and  atmospheric 
chemistry  change  over  time;  ^ 

b.  Uncertainty  in  modeling  analyses, 
particularly  when  attempting  to 
ascertain  responses  from  small 
percentage  perturbations  in  emissions; 
and 

c.  Resource  limitations  associated 
with  modeling  specific  control  measures 
during  interim  years  before  attainment 
dates. 

The  EPA  believes  these  are  adequate 
reasons  for  maintaining  this  guidance 
for  purposes  of  NOx  substitution  imder 
the  ROP  plan  requirements. 

In  addition,  the  "Major  Modeling/ Air 
Quality  Conclusions"  from  the  Ozone 
Transport  and  Assessment  Group 
(OTAG)  effort,  based  on  extensive 
photochemical  grid  modeling  of  the 
Eastern  U.S.  stated  that  regional  NOx 
reductions  are  effective  in  producing 
ozone  benefits,  and  that  the  more  NOx 


"U.S.  Environmental  Protection  Agency  Office 
of  Air  Quality  Planning  and  Standards  Emissions, 
Monitoring,  and  Analysis  Division  Air  Quality 
Modeling  Group  Research  Triangle  Park.  NC  27711. 
November  1999.  Available  at  http://www.epa.gov/ 
/tnn.scram/. 
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reduced,  the  greater  the  benefit.  (From: 
"Summiuy  of  Ozone  Transport 
Assessment  Group  Recommendations  to 
the  U.S.  Environmental  Protection 
Agency  as  of  June  20,  1997."  Found  at: 
http  ://www.  epa.gov/ttn/rto/otag/ 
finalrpt/.] 

Recognizing  that  regional  NOx 
reductions  are  effective  in  producing 
ozone  benefits,  EPA  further  encouraged 
NOx  reductions  by  allowing  States  to 
credit  certain  regional  NOx  emission 
reductions  outside  the  nonattainment 
area  for  purposes  of  the  ROP  plan.  See 
EPA's  Interim  Implementation 
Guidance.  [Memorandum  of  December 
29, 1997,  from  Richard  D.  Wilson  re: 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PM'"  NAAQS."] 

3.  Legal  Rationale  for  EPA  NOx 
Substitution  Guidance 

In  addition,  EPA  still  stands  behind 
its  legal  rationale  luiderlying  the 
interpretation  of  "equivalency"  that 
appears  in  the  1993  NOx  substitution 
guidance  (see  section  4  of  that 
guidance).  In  that  guidance,  the  basis  for 
equivalency  is  the  ability  of  a  given 
control  strategy  (i.e.,  any  particular  mix 
of  NOx  and  VOC  emission  reductions) 
to  effect  attainment  of  the  ozone 
NAAQS  by  the  designated  attainment 
year  (  NOx  substitution  guidance  at  page 
2)."  Further,  the  NOx  emission 
reductions  credited  toward  ROP  may  be 
limited  to  the  amoimt  of  NOx 
reductions  required  in  the  attainment 
demonstration;  see  the  discussion  and 
example  above  on  this  matter. 

In  allowing  a  combination  of  NOx  and 
VOC  controls  or  the  substitution  of  NOx 
emissions  reductions  for  VOC  emissions 
reductions,  Section  182(c)(2)(C)  of  the 
statute  states  that  the  resulting 
reductions  "in  ozone  concentrations" 
must  be  "at  least  equivalent"  to  that 
which  would  result  from  the  3%  VOC 
reductions  required  as  a  demonstration 
of  RFP  under  Section  182(c)(2)(B).  The 


"This  incidently  is  consistent  with  the  Intended 
outcome  of  the  NOx  substitution  guidance 
document,  which  requires  that  substitution  be  done 
on  the  basis  of  percentage — a  1  percent  reduction 
in  NOx  from  the  1990  ROP  baseline  adjusted  to 
1999  of  667.3  tons/day  (6.67  tons/day)  will  thus 
likely  produce  a  greater  reduction  in  ozone  than  a 
1  percent  reduction  in  VOC  from  the  1990  ROP 
baseline  adjusted  to  1999  of  435.7  tons  a  day  (4.36 
tons/ day).  [Baseline  emissions  taken  bom 
memoranda  of  August  24,  2000,  from  Christopher 
Cripps.  re:  "Technical  Support  Document  for  the 
Approval  of  the  Post- 1996  Rate-of-Progress  Plan  for 
the  District  of  Columbia  portion  of  the  Metropolitan 
Washington,  DC  Nonattainment  Area  (DC  035- 
2015,  DC  044-2015)."  and  of  October  13,  2000.  from 
Janice  Lewis,  re:  "Technical  Support  Document  for 
Approval  and  Promulgation  of  Air  Quality 
Implementation  Plans:  Maryland,  and  Virginia: 
Post-1996  Rate-of-Progress  Plan  for  the 
Metropolitan  Washington,  DC  Area  (MD  050-3036 
and  VA  083^038)."] 


second  sentence  of  Section  182(c)(2)(C) 
requires  EPA  to  issue  guidance 
"concerning  the  conditions  under 
which  NOx  control  may  be  substituted 
for  [or  combined  with]  VOC  control."  In 
particular,  the  Agency  is  authorized  to 
address  in  the  guidance  the  appropriate 
amounts  of  VOC  control  and  NOx 
control  needed,  in  combination,  "in 
order  to  maximize  the  reduction  in 
ozone  air  pollution."  Further,  the  Act 
explicitly  provides  that  the  guidance 
may  permit  RFP  demonstrations  that 
allow  a  lower  percentage  of  VOC 
emission  reductions  as  long  as 
compensating  NOx  reductions  are 
achieved.  In  light  of  the  entire  set  of 
language  and  Congress's  evident  intent 
under  this  subsection  to  maximize  the 
opportunity  for  ozone  reductions,  EPA 
believes  that  Section  182(c)(2)(C) 
confers  on  the  Agency  the  discretion  to 
select,  for  purposes  of  determining 
equivalent  reductions,  a  percentage  of 
NOx  emission  reductions  that  is 
reasonably  calculated  to  achieve  both 
the  ozone  reduction  and  attainment 
progress  goals  intended  by  Congress. 

As  noted  above,  when  EPA 
determines  that  an  attainment 
demonstration  is  approvable,  it  is 
making  an  implicit  corollary  conclusion 
that  the  mix  of  VOC  and/or  NOx  control 
measures  included  in  the  area's 
attainment  demonstration  is  adequate. 

EPA  disagrees  with  the  comments  that 
EPA's  Guidance  on  the  Post-1996  Rate- 
of-Progress  Plan  and  Attainment 
Demonstration  (corrected  version  as  of 
2/18/94)  requires  a  different  test  than 
EPA's  December  15,  1993  NOx 
Substitution  Guidance.  In  section  4.1  of 
the  Guidance  on  the  Post- 1996  Rate-of- 
Progress  Plan  and  Attainment 
Demonstration,  EPA  restated  the 
equivalency  test  set  forth  in  sections  2 
and  3  of  oiu-  December  1993  NOx 
Substitution  Guidance.  With  regard  to 
the  photochemical  grid  modeling, 
section  4.1  of  the  Guidance  on  the  Post- 
1996  Rate-of-Progress  Plan  and 
Attainment  Demonstration  reads: 

Section  182(c)(2)(C)  states  that  actual 
NOx  emission  reductions  which  occur 
after  1990  can  be  used  to  meet  post- 1996 
emission  reduction  requirements, 
provided  that  such  reductions  meet  the 
criteria  outlined  in  EPA's  December  15, 
1993  NOx  Substitution  Guidance.  The 
condition  for  meeting  the  rate-of- 
progress  requirement  is  that  the  sum  of 
all  creditable  VOC  and  NOx  emission 
reductions  must  equal  3  percent  per 
year  averaged  over  each  applicable 
milestone  period.  The  percent  VOC 
reduction  is  determined  from  the  VOC 
rate-of-progress  inventory  and  the 
percent  NOx  reduction  is  determined 


from  the  NOx  rate-of-progress  inventory. 
In  addition,  the  overall  VOC  and  NOx 
reductions  must  be  consistent  with  the 
area's  modeled  attainment 
demonstration.  In  other  words,  the  NOx 
emission  reductions  creditable  toward 
the  rate-of-progress  plan  cannot  be 
greater  than  the  cumulative  reductions 
dictated  by  the  modeled  attainment 
demonstration. 

This  portion  of  the  1994  guidance 
merely  summarizes  the  guidance 
provided  in  our  December  1993  NOx 
Substitution  Guidance.  With  regard  to 
the  photochemical  grid  modeling, 
section  2  of  our  December  1993  NOx 
Substitution  Guidance  reads: 

The  provision  for  NOx  substitution 
recognizes  that  a  VOC-only  control  pathway 
may  not  be  the  most  effective  approach  for 
effecting  attainment  in  all  areas. 
Consequently,  NOx  reductions  are  placed  on 
a  near  equal  footing  with  VOC  through 
substitution.  This  document  establishes  two 
conditions  pursuant  to  both  the  substitution 
and  RFP  provisions  in  the  Act.  The  first 
condition  requires  that  control  strategies 
incorporating  NOx  emission  reduction 
measures  must  demonstrate  that  the  ozone 
NAAQS  will  be  attained  within  time  periods 
mandated  by  the  Act.  This  condition  reflects 
the  Title  I  provision  for  gridded 
photochemical  model  demonstrations 
(Section  182(c)). 

The  second  condition,  addressed  below  in 
Section  3,  maintains  the  requirement  for 
periodic  emission  reductions  in  order  to 
realize  progress  toward  attainment. 
Flexibility  is  introduced  by  allowing  VOC 
and  NOx  reductions  rather  than  VOC 
reductions  alone.  A  third  condition  exists  in 
which  the  periodic  emission  reductions  must 
be  consistent  with  the  model  attainment 
demonstration. 

In  both  cases,  the  guidance  refers  to 
the  photochemical  grid  modeling  that  is 
necessary  for  the  modeled  attainment 
demonstration  and  that  establishes  the 
NOx/VOC/ozone  relationship  at  the 
attainment  date.  The  NOx  substitution 
guidance  does  not  require  a  modeled 
demonstration  of  equivalence  for 
interim  period  for  the  reasons  discussed 
above. 

4.  January  10,  2000.  Guidance  on 
Conformity  Budgets  in  Out- Years 

The  January  10,  2000  guidance 
(Memorandum  from  G.T.  Helms  to 
Marcia  Spink  re:  "Substitution  of 
Nitrogen  Oxide  {  NOx)  Emission 
Reduction  in  Out- Year  Conformity 
Budgets")  was  developed  to  address  a 
question  related  to  development  of  an 
emissions  budget  for  conformity 
purposes  well  beyond  the  attainment 
date  of  an  area.  Transportation  planning 
cycles  generally  run  beyond  the 
attainment  year,  and  a  State  may 
establish  a  budget  for  conformity 
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pilrposes  in  those  out  years  beyond  the 
attainment  year  if  it  desires  and  may 
substitute  NOx  for  VOC  reductions  in 
that  out-year  budget.  The  January  10, 
2000  guidance  refers  to  the  methodology 
contained  in  "Guidance  for  Improving 
Weight  of  Evidence  Through 
Identification  of  Additional  Emissions 
Reductions,  Not  Modeled"  (EPA, 
November  1999)  and  was  not  intended 
for  use  in  ROP  demonstrations;  the 
methodology  was  developed  for  use  in 
strengthening  weight  of  evidence 
arguments  for  attainment 
demonstrations.  The  January  10,  2000 
guidance  contemplates  use  of  this 
methodology  for  establishing  conformity 
budgets  for  the  out-years  of  an 
attainment  demonstration,  i.e..  the  years 
after  the  attainment  date  for  which  there 
are  no  ROP  requirements  unless  the  area 
fails  to  attain  as  determined  by  the 
relevant  air  quality  monitoring  data.  The 
guidance  may  result  in  NOx  substitution 
ratios  of  other  than  one-to-one,  since  it 
is  based  on  the  results  of  the  modeled 
attainment  demonstration.  EPA's 
methodology  for  use  in  strengthening 
weight  of  evidence  arguments  for 
attainment  demonstrations  was 
intended  to  be  used  for  calculating 
small  amoimts  of  emission  reductions 
such  that  the  overall  NOx/VQC/ozone 
relationship  of  the  modeling  used  in  the 
attainment  demonstration  would  not  be 
significantly  altered.  Likewise,  the 
substitution  of  NOx  for  VOC  reductions 
for  purposes  of  setting  an  emissions 
budget  for  conformity  in  the  out-years 
beyond  the  attainment  date  would  likely 
involve  relatively  small  tons/day  shifts 
in  the  ratio  of  NOx  to  VOC.  Thus  EPA's 
methodology  would  be  appropriate  to 
use  for  this  piupose.  It  should  be  noted 
that  this  methodology  provides  most 
reliable  results  when  used  with  the  best 
and  most  recent  data. 

Of  course,  any  futiue  emissions 
budget  for  a  period  years  after  the 
projected  attainment  year  has 
uncertainty.  If  EPA  subsequently  finds 
that  an  area  is  not  making  sufficient 
progress  toward  attainment  and  its  SIP 
is  inadequate,  or  if  ultimately  the  area 
does  not  attain  the  standard  by  its 
attainment  date,  the  area  will  be 
required  to  revise  its  SIP.  At  that  time, 
a  new  modeled  attainment 
demonstration  would  be  required, 
together  with  updated  modeling  that 
would  re-establish  a  new  NOx/VOC/ 
ozone  relationship. 

Furthermore,  once  an  area  attains  the 
standard,  the  State  may  request 
redesignation  to  attainment.  To  obtain 
that  redesignation,  one  requirement  is 
that  the  State  must  submit  an 
approvable  air  quality  maintenance  plan 
to  ensure  that  the  standard  will  be 


maintained  for  at  least  a  10-year  period. 
The  maintenance  plan  will  establish  an 
out-year  emission  budget  for  conformity 
based  on  conditions  at  the  time  of 
attainment. 

5.  NOx  Substitution  in  Metropolitan 
Washington 

Based  on  our  review  of  all  the 
information  submitted  in  the  attainment 
demonstration,  it  is  the  Agency's  belief 
that  the  ozone  reduction  benefits 
achieved  by  application  of  NOx  controls 
is  at  least  equivalent  as  that  achieved  by 
application  of  VOC  controls. 

The  modeled  attainment 
demonstration  for  the  Metropolitan 
Washington,  D.C.  area  calls  for  more 
NOx  and  VOC  emissions  control  than 
the  9  percent  post- 1996  ROP  plan.  The 
ROP  plan  relies  on  NOx  substitution, 
but  the  substitution  rate  is  consistent 
with  the  attainment  demonstration  in 
that  it  does  not  provide  any  more  NOx 
reductions  than  called  for  in  the 
attainment  demonstration.  The  state's 
attainment  demonstration  is  based  upon 
local-scale  photochemical  grid  modeling 
performed  on  the  Baltimore-Washington 
Urban  Airshed  Modeling  (UAM)  domain 
and  upon  EPA's  Regional  Oxidant 
Modeling  (ROM)  results.  Both  EPA's 
ROM  results  and  the  photochemical  grid 
modeling  submitted  with  the  attainment 
plan  show  that  significant  NOx 
reductions  will  contribute  to  attainment 
in  the  area.  The  local  UAM  modeling 
also  shows  that  NOx  reductions  beyond 
those  contained  in  the  Post-1996  plan 
continue  to  provide  reductions  in  ozone 
concentrations.  The  local 
photochemical  grid  modeling  submitted 
with  the  attainment  demonstration 
contains  modeling  results  that  further 
support  the  conclusion  that  on  a  ton  for 
ton  basis,  NOx  reductions  achieve  at 
least  equivalent  changes  in  ozone 
concentrations  as  an  equivalent 
reduction  in  VOC  emissions.  ^^ 


'"This  incidently  is  consistent  with  the  intended 
outcome  of  the  NOx  substitution  guidance 
document,  which  requires  that  substitution  be  done 
on  the  tiasis  of  percentage — a  1  percent  reduction 
in  NOx  from  the  1990  ROP  baseline  adjusted  to 
1999  of  667.3  Ions/day  (6.67  tons/day)  will  thus 
likely  produce  a  greater  reduction  in  ozone  than  a 
1  percent  reduction  in  VOC  from  the  1990  ROP 
baseline  adjusted  to  1999  of  435.7  tons  a  day  (4.36 
tons/day).  (Baseline  emissions  taken  from 
memoranda  of  August  24,  2000.  from  Christopher 
Cripps,  re:  "Technical  Support  Document  for  the 
Approval  of  the  Post-1996  Rate-of-Progress  Plan  for 
the  District  of  Columbia  portion  of  the  Metropolitan 
Washington.  DC  Nonattainment  Area  (DC  035- 
2015,  DC  044-2015).'  and  of  October  13,  2000,  from 
Janice  Lewis,  re:  "Technical  Support  Document  for 
Approval  and  Promulgation  of  Air  Quality 
Implementation  Plans;  Maryland,  and  Virginia; 
Post-1996  Rate-of-Progress  Plan  for  the 
Metropolitan  Washington,  DC  Area  (MD  05S-3036 
and  VA  083-5038)."| 


Also,  model  sensitivity  analysis 
demonstrates  that  the  Metropolitan 
Washington  portion  of  the  Baltimore- 
Washington  modeling  domain  benefits 
more  fi'om  NOx  reductions  than  VOC 
reductions.  See  Attachment  4  ("Model    ' 
Sensitivity  Study  for  Metropolitan 
Washington  Area")  of  the  EPA 
document,  "RACM  Analysis  for  Four 
Serious  Areas  Designated 
Nonattainment  for  1-hr  Ozone  NAAQS." 
U.S.  Environmental  Protection  Agency; 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC 
27711;  and  Office  of  Transportation  and 
Air  Quality,  Ann  Arbor,  MI  48105. 
October  12,  2000.  An  electronic  version 
of  EPA's  RACM  analysis  cited  above  can 
be  downloaded  at  www.epa.gov/ttn/rto 
under  "What's  New."  This  analysis  does 
not  contradict  EPA's  determination  that 
a  one  percentage  reduction  of  NOx 
emissions  will  likely  produce  a  greater 
reduction  of  ozone  than  a  one  percent 
reduction  of  VOC  emissions. 

EPA  is  determining  that  the 
attainment  demonstration  is  approvable, 
i.e.,  will  likely  demonstrate  attainment 
for  the  Metropolitan  Washington,  D.C. 
area.  Implicit  in  making  this 
determination,  is  a  corollary  conclusion 
that  the  mix  of  VOC  and/or  NOx  control 
measures  included  in  the  area's 
attainment  demonstrations  is  adequate. 
Based  on  review  of  all  the  information 
submitted  in  support  of  the  attainment 
demonstration,  it  is  the  Agency's  belief 
that  the  percentage  of  ozone  reduction 
benefits  achieved  by  application  of  NOx 
controls,  for  both  ozone  reduction  and 
attainment  progress  goals,  is  "at  least 
equivalent"  as  that  achieved  by 
application  of  VOC  controls.  Both  the 
NOx  and  VOC  controls  are  necessary  if 
the  area  is  to  realize  ozone  reduction 
benefits  and  attain  the  NAAQS. 

The  commenter  submitted  a 
memorandiun,  dated  January  13,  2000, 
irom  Joan  Rohlfs,  Chief  Air  Quality 
Planning,  Metropolitan  Washington 
Council  of  Governments,  to  the 
Technical  Advisory  Committee, 
Metropolitan  Washington  Air  Quality 
Committee,  entitled  "Calculating  the 
NOx  Substitution  Ratio  for  Out-Year 
Conformity  Budget  in  the  Washington 
Nonattainment  Area",  in  which  a  1.64 
to  1  ratio  was  calculated  for  the 
Washington,  D.C.  area  based  upon  the 
January  10,  2000  guidance.  On  March 
22,  31,  and  31,  2000,  respectively,  the 
District,  Maryland  and  Virginia 
submitted  a  SIP  revision  with  budgets 
for  years  after  2005  that  used 
substitution  at  the  1.64:1  ratio.  EPA  has 
not  yet  taken  rulemaking  action  on  the 
portion  of  that  submittal  that  deals  with 
the  out-year  budgets.  As  noted  above, 
the  use  of  this  1.64:1  ratio,  calculated 
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from  the  January  2000  guidance,  is  not 
applicable  for  piuposes  of  the  ROP  plan. 

6.  Assertion  of  Metropolitan 
Washington  Plan  Fails  To  Demonstrate 
Attainment 

EPA  disagrees  with  the  assertion  that 
the  attainment  plan  does  not 
demonstrate  attainment.  The  TSD  and 
other  dociunents  in  the  docket  support 
the  conclusion  that  the  area  will  attain. 
Further  reasoning  is  also  set  forth  in 
responses  to  other  comments  elsewhere 
in  this  notice. 

N.  NOx  Reduction  Credits 

Comment:  We  received  comments 
that  both  the  attainment  and  rate-of- 
progress  (ROP)  demonstrations  are 
further  flawed  because  they  rely  on 
emission  reductions  from  control 
measures  that  have  not  been  fully 
approved  by  EPA  as  part  of  the  SIP. 
These  measures  include  NOx  RACT 
rules  for  all  three  Metropolitan 
Washington,  DC  area  states.  The  EPA 
cannot  credit  the  SIP  with  NOx 
reductions  imtil  the  state  adopts  soiut:e 
specific  RACT  limits. 

Response:  The  EPA  recently  signed  a 
final  action  approving  Maryland's, 
Virginia's  and  the  District's  RACT 
regulations  all  sources  subject  to  RACT 
in  the  Metropolitan  Washington,  DC 
area.  The  action  has  been  or  will  be 
published  shortly  in  the  Federal 
Register. 

O.  Attainment  Demonstmtion  and  Rate 
of  Progress 

Comment  1:  We  received  comments 
that  assert  that  both  the  attainment 
demonstration  and  rate  of  progress  plan 
for  the  Washington  DC  nonattainment 
area  rely  on  emission  reductions  from 
control  measures  that  have  not  been 
fully  approved  by  EPA  as  part  of  the 
SIP. 

Response  1 :  The  EPA  recently  signed 
a  final  action  fully  approving  the 
District's,  Maryland's  and  Virginia's 
post- 1996  ROP  plan.  These  plans  were 
credited  with  reductions  from  only 
those  measures  that  have  been  fully 
approved  into  the  SIP. 

"rhe  EPA  recently  approved  the 
District's,  Maryland's  and  Virginia's 
NOx  RACT  rules.  Maryland's  NOx 
RACT  rule  has  been  amended  since 
1999.  The  District's  final  rule  was 
amended  since  1999.  The  EPA  recentiy  . 
approved  source  specific  emission 
limits  for  the  major  sources  of  NOx  in 
the  Virginia  portion  of  the  Metropolitan 
Washington,  DC  eirea.  The  EPA  recently 
signed  a  final  action  approving  these 
rules.  The  action  has  been  or  will  be 
published  shorUy  in  the  Federal 
Register. 


The  EPA  recently  approved  the 
District's  and  Maryland's  NOx  reduction 
measures  that  require  NOx  reductions 
from  stationary  soiut;es  beyond  those 
requfred  under  RACT.  The  EPA  recently 
signed  a  final  action  approving  these 
ndes.  The  action  has  been  or  will  be 
published  shortly  in  the  Federal 
Rqrister. 

For  purposes  of  the  Metropolitan 
Washington,  DC  attainment 
demonstration,  the  EPA  has  not  granted 
any  reduction  credits  irom  Virginia's 
non-CTG  VOC  RACT  rule  except  to  the 
extent  source-specific  RACT  limits  or  in 
the  case  of  lithographic  printing 
operations  a  category-specific  RACT 
limits  have  been  approved  by  EPA.  [See 
40  CFR  52.2520  (c)(128),  and  (c)(113)]. 
In  addition,  EPA  recently  approved  a 
source  specific  RACT  determination  for 
another  soiuce  subject  to  the  50  TPY 
non-CTG  RACT  for  which  Virginia  takes 
no  credit. 

Comment  2:  We  received  comments 
that  state  there  are  significant  disparities 
between  the  projections  of  1999  regional 
emissions  found  in  the  most  recent  9% 
ROP  plan  for  the  Metropolitan  DC  area 
and  the  EPA's  Technical  Support 
Document  for  the  attainment 
demonstrations.  The  commenter  claims 
that  lower  emissions  in  the  TSD  for  the 
December  16,  1999  NPR,  should  not  be 
used  imless  EPA  provides  an  adequate 
technical  b&sis. 

Response  2:  A  large  part  of  the 
disparity  is  that  the  ROP  plan  does  not 
take  credit  for  all  the  measures 
implemented  by  1999.  However,  those 
measures  can  be  credited  for  attainment. 
Specifically,  the  ROP  demonstration 
only  requires  the  area  to  achieve  a  NOx 
emissions  level  of  614.7  tons  per  day 
whereas  attainment  requires  an 
emissions  level  of  538  tons  per  day.  The 
States  and  the  District  have  specifically 
identified  beyond  the  RACT  reductions 
at  large  point  sources  of  NOx  that  have 
not  been  coimted  towards  the  ROP 
demonstration.  These  reductions  are 
quantified  at  93  tons  per  day.  Other 
control  programs  such  as  the  surface 
cleaning  and  degreasing  rules  in 
Virginia  and  the  Stage  I  reductions  in 
Loudoun  County,  Virginia,  resulted  in 
emission  reductions  by  1999.  However, 
Virginia  elected  not  to  claim  credit  for 
the  siuiace  cleaning  rule  in  the  final 
version  of  the  Post-1996  plan  (which 
EPA  is  approving),  and  the  Stage  I 
reductions  are  not  creditable  towards 
the  9%  reduction  requirement  (because 
it  is  a  RACT  correction  subject  to  the 
restrictions  of  section  182(b)(1)(D)). 
However,  these  measures  are  creditable 
for  puq)oses  of  the  attainment 
demonstration.  EPA's  approval  of  the 
attainment  demonstration  is  based  upon 


the  February  2000  amendments  to  the 
SIP.  The  SEP  amendments  show  that  in 
2005,  the  area  can  achieve  the  emission 
levels  less  than  the  levels  in  the 
modeled  demonstration  of  attainment. 
The  SIP  amendments  account  for 
growth  in  emissions  from  1990  through 
2005,  as  well  as  more  recent  planning 
assumptions  and  modeling  assumptions 
used  in  the  development  of  the  mobile 
soiut:e  emissions  budgets.  They  also 
provide  a  reevaluation  of  the  control 
measures. 

P.  Modeling  Assumptions 

Comment  1 :  We  received  comments 
saying  that  the  (Transportation)  model 
does  not  incorporate  adequate 
assumptions  about  the  effects  of  land 
development  and  new  road  projections 
on  the  growth  of  vehicle  travel  and 
citing  to  an  EPA  letter  from  Judith  Katz, 
Director,  Air  Protection  Division,  EPA 
Region  m  to  James  Cheatham, 
Divisional  Administrator,  Federal 
Highway  Administration  dated  August 
27, 1998,  in  which  the  conunenters 
assert  that  EPA  stated  that  the  plans  did 
not  include  any  information  on  the  rate 
of  land  development  in  the  Washington 
Region  and  the  effect  this  development 
will  have  on  the  transportation  system. 
The  comments  discuss  the 
transportation  model's  land  use 
assumptions,  and  imply  that  the 
Metropolitan  Planning  Organization  (the 
Metropolitan  Washington  Council  of 
Governments,  MWCOG)  (hereafter,  "the 
MPO")  has  not  included  the  effects  of 
land  use  in  the  model  and  that  EPA  has 
known  about  this  issue  since  1998. 

Response  1:  This  August  27, 1998, 
EPA  letter  to  the  MPO  concerned  EPA's 
review  of  the  conformity  determination 
on  the  FY99-04  Transportation 
Improvement  program  (TIP)  as  well  as 
the  Long  Range  Transportation  Plan. 
Planning  assumptions  in  a  TfP  must  be 
derived  from  the  estimates  of  current 
and  futiue  population,  employment, 
travel,  and  congestion  most  recently 
developed  by  the  MPO  or  other  agency 
authorized  to  make  such  estimates  and 
approved  by  the  MPO.  Likewise,  the 
conformity  rule,  40  CFR  93.118(e){4)(ii), 
requires  SIP  motor  vehicle  emissions 
budgets  to  be  developed  in  consultation 
with  federal,  state  and  local  agencies 
such  as  the  MPO  in  order  to  be  adequate 
and  approvable.  Based  on  EPA  reviews 
of  the  most  recentiy  approved 
Transportation  Improvement  programs 
(TIPs)  as  well  as  the  Long  Range 
Transportation  Plans  in  the  Washington, 
DC  area,  EPA  is  satisfied  that  the  MPO 
through  its  land  activity  forecasts, 
provides  timely  information  on  growth 
and  land  use,  through  consultation  with 
all  of  its  regional  county  planners. 
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These  same  forecasts  are  used  for  both 
the  development  of  SIP  motor  vehicle 
emissions  budget  as  well  as  the 
determination  that  a  TIP  conforms. 
Therefore,  while  the  estimates  of  land 
use  activity  are  not  done  by  modeling, 
their  process  of  estimating  land  use 
activity  does  not  violate  the 
requirements  of  the  conformity  rule 
which  was  the  context  in  which  this 
August  27, 1998  letter  was  sent,  and 
therefore  EPA  can  find  no  reason  to 
agree  with  any  assertion  or  impUcation 
that  the  transportation  model,  used  by 
the  MPO  to  develop  any  SIP  budgets  in 
1999  or  2005,  is  deficient.  Fiuthermore, 
this  August  27. 1998.  EPA  letter  to  the 
MPO  does  not  have  any  relevance  in 
this  instance  because  the  letter  targets 
the  lack  of  any  clear  graphic  display  of 
information  in  the  transportation  plans 
rather  than  the  absence  of  information 
for  the  transportation  model  to  use. 

Comment  2:  We  have  received 
comments  saying  that  the  temperatiu« 
assumed  in  the  mobile  source  modeling 
inputs  was  93  degrees  (Fahrenheit),  yet 
the  maximum  recorded  temperatures  for 
those  days  during  which  peak  ozone 
values  in  the  1999  ozone  season  were 
recorded  were  higher  (96  to  98  degrees). 

Response  2:  EPA  disagrees  with  the 
comment  that  this  is  a  reason  to 
determine  that  the  budgets  are  not 
approvable.  EPA  guidance  on  projecting 
all  future  mobile  source  emissions 
inventories  requires  the  States  to  use  the 
temperatiues  representative  of  a 
"typical  ozone  season  day".  See  section 
3 . 3 . 5 . 2  of  Procedures  for  Emission 
Inventory  Preparation  Volume  IV: 
Mobile  Sources,  EPA-450/4-81-026d 
(Revised),  1992  which  also  sets  the 
procedure  for  determining  the 
temperatiire  for  the  1990  base  year  and 
all  subsequent  projection  inventories. 
The  typical  ozone  season  day  conditions 
are  those  used  when  determining  the 
typical  daily  emissions  for  the  1990  base 
year  emissions  inventory.  For  1990 
inventories,  the  period  to  be  used  for 
temperature  determination  was  1988- 
1990.  The  same  typical  season  day  is 
also  used  when  setting  target  levels  of 
emissions  in  ROP  plans  and  all  future 
year  projection  inventories  in  ROP  plans 
and  attainment  demonstrations.  EPA 
believes  it  is  reasonable  to  use  these 
typical  ozone  season  day  temperatiues 
rather  than  actual  future  year 
temperatures  in  projecting  future 
emissions  since  these  projections  are 
made  in  advance  when  actual 
temperatures  cannot  be  known. 

Q.  NOx  RACTSize  Cutoff 

Comment:  All  of  the  States  should 
extend  NOx  RACT  to  25  ton  per  year 
sources.  In  addition,  the  SIP  must 


require  Virginia  to  extend  VOC  RACT  to 
25  ton  per  year  sources,  like  Maryland. 

Response:  The  Clean  Air  Act  does  not 
require  that  serious  areas  extend  NOx  or 
VOC  RACT  to  25  tons  per  year  sources 
within  serious  classifications.  Virginia's 
approved  SIP  has  extended  VOC  RACT 
to  25  ton  per  year  soiures  in  the 
Washington,  DC  area.  In  addition,  in 
section  II.  E.  discussing  RACM,  EPA  has 
determined  that  Maryland,  Virginia  and 
the  District  have  met  the  RACM 
requirements. 

R.  NOx  Reduction  Credits 

Comment:  We  received  comments 
that  both  the  attainment  and  rate-of- 
progress  (ROP)  demonstrations  are 
further  flawed  because  they  rely  on 
emission  reductions  from  control 
measures  that  have  not  been  fully 
approved  by  EPA  as  part  of  the  SIP. 
These  measures  include  NOx  RACT 
rules  for  all  three  Metropolitan 
Washington,  DC  area  states.  EPA  cannot 
credit  the  SIP  with  NOx  reductions  until 
the  state  adopts  source  specific  RACT 
limits. 

Response:  EPA  has  approved  SIP 
revisions  for  all  sources  subject  to  RACT 
in  the  Metropolitan  Washington,  DC 
area  subject  to  Maryland's,  Virginia's 
and  the  District's  RACT  regulations.  On 
December  14,  2000,  the  Regional 
Administrator  signed  a  final  action 
approving  the  District's  NOx  RACT  rule. 
That  action  has  been  or  will  be 
published  shortly  in  the  Federal 
Register.  On  December  15,  2000,  the 
Regional  Administrator  signed  final 
actions  approving  Maryland's  and 
Virginia's  NOx  RACT  rules.  The 
Virginia  final  approval  also  included 
RACT  determinations  for  Non-CTG 
major  VOC  sources.  These  actions  have 
been  or  will  be  published  shortly  in  the 
Federal  Register. 

S.  Control  Measures 

Comment  1 :  We  received  comments 
claiming  that  the  states  have  failed  to 
submit  lists  of  potential  control 
measiu«s  by  December  31, 1999  as 
required  by  EPA's  condition.  The 
comments  state  that  the  states  submitted 
commitments  to  adopt  additional 
control  measures  if  needed,  but  did  not 
provide  lists  from  which  those  measures 
would  be  chosen  and  further  state  that 
because  the  states  have  failed  to  meet  a 
condition  that  EPA  itself  set  as  a 
prerequisite  for  plan  approval,  EPA 
must  disapprove  the  Washington  area 
SIP. 

Response  1 :  The  list  of  control 
measures  is  related  only  to  the  adequacy 
determination  of  the  attainment  year 
budgets.  The  States  have  now  adopted 
all  regulations  on  which  they  rely  for 


attainment.  In  section  I.C.5  of  the 
proposed  ndemaking  we  stated: 

"For  purposes  of  confoimity,  if  the  states 
submitted  a  commitment,  which  has  been 
subject  to  public  hearing,  to  adopt  the  control 
measures  necessary  for  attainment  and  ROP 
through  the  area's  attainment  date  in 
conformance  with  the  December  1997  Wilson 
policy,  the  State  will  not  need  an  additional 
commitment  at  this  time.  However,  the  states 
will  need  to  amend  its  commitment  by  letter 
to  provide  two  things  concerning  the 
additional  measures. 

First,  the  State  will  need  to  identify  a  list 
of  potential  control  measures  (from  which  a 
set  of  measures  could  be  selected)  that  when 
implemented,  would  be  expected  to  provide 
sufficient  additional  emission  reductions  to 
meet  the  level  of  reductions  that  EPA  has 
identified  as  necessary  for  attainment.  States 
need  not  commit  to  adopt  any  specific 
measures  on  their  list  at  this  time,  but  if  they 
do  not  do  so,  they  must  identify  sufficient 
additional  emission  reductions  to  attain  the 
standard  with  the  submitted  motor  vehicle 
emissions  budget.  These  measures  may  not 
involve  additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor  vehicle 
emissions  budget."  (64  FR  al  70467, 
December  16,  1999). 

Likewise  in  Table  2  of  section  I.D.  the 
list  of  measures  was  tied  to  the  making 
of  a  finding  of  adequacy  that  the  motor 
vehicle  emissions  budgets  are  consistent 
with  attainment. 

Elsewhere,  in  section  I.C.3  the 
December  16, 1999  NPR  we  spelled  out 
the  importance  of  making  an  adequacy 
finding  by  May  31,  2000: 

Therefore,  EPA  is  proposing,  in  the 
alternative,  to  disapprove  the  attainment 
demonstration  SIPs  for  those  nine  areas  if  the 
States  do  not  submit  motor  vehicle  emissions 
budgets  that  EPA  can  find  adequate  by  May 
31,  2000."  In  order  for  EPA  to  complete  the 
adequacy  process  by  the  end  of  May.  States 
should  submit  a  budget  no  later  than 
December  31, 1999.'^  If  an  area  does  not  have 
a  motor  vehicle  emissions  budget  thafEPA 
can  determine  adequate  for  conformity 
purposes  by  May  31,  2000,  EPA  plans  to  take 
final  action  at  that  time  disapproving  in  full 
or  in  part  the  area's  attainment 
demonstration.  (64  FR  at  70465,  £)ecember 
16, 1999.)  (Footnote  11  read  as  follows:  For 
severe  areas,  EPA  will  determine  the 
adequacy  of  the  emissions  budgets  associated 
with  the  post-1999  ROP  plans  once  the  States 
submit  the  target  calculations,  which  are  due 
no  later  than  December  2000.  Footnote  12 
read  as  follows:  A  final  budget  is  preferred; 
but,  if  the  State  public  hearing  process  is  not 
yet  complete,  then  the  draft  budget  for  public 
hearing  may  be  submitted.  The  adequacy 
process  generally  takes  at  least  90  days. 
Therefore,  in  order  for  EPA  to  complete  the 
adequacy  process  no  later  than  the  end  of 
May,  EPA  must  have  by  February  15,  2090, 
the  final  budget  or  a  draft  that  is  substantially 
similar  to  what  the  final  budget  will  be.  The 
State  must  submit  the  final  budget  by  April 
15,  2000.) 
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Through  the  adequacy  process  the 
mblic  had  an  opportunity  to  comment 
on  the  lists  of  potential  control 
measures.  The  states  identified  all  the 
potential  control  measures  in  Tables  A, 
6-1  and  6-2  of  the  SIP  revision 
submittals  of  the  plan  document 
entitled  "State  Implementation  Plan 
(SIP)  Revision,  Phase  II  Attainment  Plan 
for  the  Washington  DC-MD-VA 
Nonattainment  Area" — dated  February 
3,  2000,  by  which  the  budgets  were 
submitted  by  the  District,  Maryland^and 
Virginia  on  February  16,  2000,  February 
14,  2000,  and  February  9,  2000, 
respectively.  These  tables  identified  a 
number  of  control  measures  most  of 
which  had  been  either  promulgated  by 
EPA,  or  adopted  and  submitted  by  the 
states  as  SIP  revisions  on  February  3, 
2000.  Not  all  of  the  remaining  measures 
are  necessary  to  make  the  motor  vehicle 
emissions  budgets  consistent  with 
attaimnent.  EPA  made  the  requisite 
findings  of  adequacy  (65  FR  36439,  Jime 
8.  2000). 

Disapproving  the  SIP  for  the  sole 
reason  that  the  lists  were  not  submitted 
by  December  31,  1999,  would  place  the 
states  in  a  situation  where  the  states 
would  have  no  ability  to  remedy  the 
disapproval  because  the  States  have 
adopted  and  EPA  has  approved  all 
measures  needed  to  make  the  motor 
vehicle  emissions  budgets  approvable. 
EPA  disagrees  that  the  attainment 
demonstration  SIPs  should  be 
disapproved  because  the  states  have 
failed  to  submit  lists  of  potential  control 
measiu^s  by  December  31, 1999. 

Comment  2:  We  received  Comments 
that  assert  that  both  the  attainment 
demonstration  and  rate  of  progress  plan 
for  the  Washington  D.C.  nonattaiiunent 
area  rely  on  emission  reductions  from 
control  measures  that  have  not  been 
fully  approved  by  EPA  as  part  of  the 
SIP. 

Response  2:  Today,  EPA  is  fully 
approving  the  District's,  Maryland's  and 
Virginia's  post-1996  ROP  plan.  These 
plans  were  credited  with  reductions 
from  only  those  measures  that  have 
been  fully  approved  into  the  SIP. 

In  recent  Federal  Register  notices, 
EPA  has  fully  approved  the  District's, 
Maryland's  and  Virginia's  NOx  RACT 
rules.  Maryland's  NOx  RACT  rule  has 
been  amended  since  1999.  The  District's 
final  rule  was  amended  since  1999.  The 
EPA  has  approved  soiu-ce  specific 
emission  limits  for  the  major  sources  of 
NOx  in  the  Virginia  portion  of  the 
Metropolitan  Washington,  DC  area. 

In  recent  Federal  Register  notices, 
EPA  has  approved  the  District's  and 
Maryland's  NOx  reduction  measiu'es 
that  require  NOx  reductions  from 


stationary  sovuces  beyond  those 
required  imder  RACT. 

For  purposes  of  the  Washington,  DC 
attainment  demonstration,  the  EPA  has 
not  granted  any  reduction  credits  from 
Virginia's  non-CTG  VOC  RACT  rule 
except  to  the  extent  soiuce-specific 
RACT  limits  or  in  the  case  of 
lithographic  printing  operations  a 
category-specific  RACT  limits  have  been 
approved  by  EPA.  [See  40  CFR 
52.2520(c)(l28),  and  {c)(113)l.  In 
addition,  in  a  recent  Federal  Register 
notice,  EPA  has  approved  a  source 
specific  RACT  determination  for 
another  source  subject  to  the  50  TPY 
non-CTG  RACT  for  which  Virginia  takes 
no  credit.  On  December  15,  2000,  the 
Regional  Administrator  signed  final 
actions  approving  RACT  for  this  source 
along  with  Virginia's  NOx  RACT  rules. 
This  action  has  been  or  will  be 
published  shortly  in  the  Federal 
Register.  (The  Virginia  attaiimient  plan 
also  includes  credits  from  a  source  that 
would  have  been  subject  to  the  50  TPY 
non-CTG  VOC  RACT  requirement  but 
that  shut-down  in  1991.) 

T.  MOBILE6  and  the  Motor  Vehicle 
Emissions  Budgets  (MVEBs) 

Conunent  1 :  One  Commenter 
generally  supports  a  policy  of  requiring 
motor  vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response  2:  The  Phase  II  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
M0BILE6  is  released. 

Comment  3:  The  revised  budgets 
calculated  using  M0BILE6  vdll  likely  be 
submitted  after  the  MOBILE5  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response  3:  This  is  the  reason  that 
EPA  proposed  in  the  SNPR  (65  FR 
46383)  that  the  approval  of  the 
MOBILE5  budgets  for  conformity 
purposes  would  last  only  until 
MOBILE6  budgets  had  been  submitted 
and  found  adequate.  In  this  way,  the 
MOBILE6  budgets  can  apply  for ' 
conformity  purposes  as  soon  as  they  are 
foimd  adequate. 

Comment  4:  If  a  State  submits 
additional  control  measures  that  afiiect 
the  motor  vehicle  emissions  budget  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attainment  demonstration. 

Response  4:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the 
Metropolitan  Washington,  DC  area 
attaiiunent  demonstration  reflect  the 


motor  vehicle  control  measures  in  the 
attainment  demonstration. 

Comment  5:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response  5:  EPA  will  not  approve 
SIPs  without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  Metropolitan 
Washington,  DC  area  attainment 
demonstration  contains  explicitly 
quantified  motor  vehicle  emissions 
budgets  which  EPA  has  found  adequate 
(64  FR  62196). 

Comment  6:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILE6,  EPA  could 
make  a  finding  of  failiu«  to  submit  a 
portion  of  a  SIP,  which  would  trigger  a 
sanctions  clock  imder  section  179. 

Response  6:  If  a  state  fails  to  meet  its 
commitment,  EPA  could  make  a  finding 
of  failiu«  to  implement  the  SIP,  which 
would  start  a  sanctions  clock  under 
section  179  of  the  Clean  Air  Act. 

Comment  7:  If  the  budgets 
recalculated  using  M0BILE6  are  larger 
than  the  MOBILES  budgets,  then 
attainment  shoidd  be  demonstrated 
again. 

Response  7:  As  EPA  proposed  in  its 
December  16,  1999  notices,  we  will 
work  with  States  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attaiiunent  demonstration. 

Comment  8:  If  the  MOBILE6  budgets 
are  smaller  than  the  MOBILES  budgets, 
the  difference  between  the  budgets 
should  not  be  available  for  reallocation 
to  other  sources  unless  air  quality  data 
show  that  the  area  is  attaining,  and  a 
revised  attainment  demonstration  is 
submitted  that  demonstrates  that  the 
increased  emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILE6  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response  8:  EPA  agrees  that  if 
recalculation  using  MOBILE6  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  by  using 
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MOBILE6  vs.  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILE6.  However,  if  the  state 
is  not  required  to  remodel  with 
MOBILE6  because  the  attainment 
demonstration  does  not  rely  on  Tier  II 
reductions,  the  conformity  rules  do 
require  the  use  of  M0BILE6  for 
conformity  after  any  established  grace 
period  even  if  the  SIP  is  based  on 
MOBILES.  The  state  is  not  required  to 
revise  the  SIP  merely  because  a  new 
mobile  model  becomes  available. 

U.  MOBILES  Grace  Period 

Comment  1:  We  received  a  Comment 
on  whether  the  grace  period  before 
MOBILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  ("budgets") 
within  1  or  2  years  of  MOBILE6's 
release.  This  Commenter  was  concerned 
that  MOBILE6  could  be  required  for 
conformity  before  new  budgets  were 
submitted  based  on  MOBILE6. 

Response  1 :  The  MOBILE6  grace 
period  for  conformity  determinations  is 
a  separate  requirement  that  is  not 
explicidy  tied  to  EPA's  SIP  policy  and 
approvals.  However,  it  is  important  to 
note  that  the  transportation  conformity 
rule  requires  EPA  to  consider  many 
factors  in  establishing  the  length  of  the 
grace  period  before  MOBILES  is 
required  in  conformity,  including  the 
degree  of  change  in  emissions  models 
and  scope  of  re-planning  likely  to  be 
necessary  by  transportation  agencies  (40 
CFR  93.111).  The  grace  period  must  be 
between  3-24  months,  and  EPA 
understands  that  a  longer  grace  period 
would  allow  some  areas  to  better 
transition  to  new  MOBILES  budgets. 
EPA  will  be  taking  the  1-2  year  period 
provided  for  in  the  SIP  approvals  into 
account  in  establishing  an  appropriate 
grace  period  for  conformity. 

Comment  2:  One  Commenter  asked 
EPA  to  clarify  in  the  final  rule  whether 
MOBILE6  will  be  required  for 
conformity  determinations  once  new 
MOBILES  budgets  are  submitted  and 
foimd  adequate.  The  Commenter 
wanted  clarification  on  the  case  where 
the  MOBILES  conformity  grace  period 
ends  before  new  budgets  are  submitted 
based  on  MOBILES.  The  Commenter 
thought  that  this  situation  could 
necessitate  the  use  of  the  emission 
reduction  tests  (e.g.,  build/no-build  test) 
for  conformity  analyses,  instead  of  using 
the  budgets  based  on  MOBILESb.  The 
Commenter  stated  that  using  the  build/ 
no-build  test  instead  of  existing  budgets 
that  are  based  on  MOBILESb  is  less 
appropriate  for  air  quality  planning 
purposes. 


Response  2:  The  transportation 
conformity  rule  requires  adequate 
budgets  to  be  used  in  regional  emissions 
analysis,  when  they  exist,  regardless  of 
what  emissions  model  was  used  to 
establish  the  budgets.  In  the  example 
highlighted  by  the  Commenter,  the 
MOBILESb  budgets  would  be  required 
for  conformity  purposes  if  they  were  the 
only  applicable  budgets  at  the  end  of  the 
MOBILES  grace  period.  Thus,  the 
conformity  analysis  would  compare 
future  reductions  under  a  proposed 
transportation  plan  or  TIP  calculated 
vdth  MOBILES  against  the  SIP  budgets 
developed  wiUi  MOBILES.  This  has 
always  been  required  by  the  conformity 
rule  once  the  grace  period  for  a  new 
model  has  passed.  Once  budgets  have 
been  established,  the  bmld/no-build  test 
is  no  longer  applicable.  See  40  CFR 
93.111  of  the  transportation  conformity 
rule.  During  the  grace  period,  areas 
should  use  the  consultation  process  to 
address  any  future  conformity  impacts 
of  using  the  new  emissions  model. 

V.  Two-Year  Option  To  Revise  the 
MVEBs 

Comment:  One  Commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILES,  due 
to  several  concerns.  The  Commenter 
cited  that  the  air  agency  did  not  select 
this  option  and  had  already  submitted  a 
conmiitment  to  revise  the  conformity 
budgets  with  MOBILES. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILES  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILES's  release.  State  and  local 
governments  can  continue  to  use  the  1- 
year  option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  2-year  option. 

W.RACM 

Coniment:  The  Phase  II  NOx  limits 
agreed  to  by  OTC  are  also  clearly 
RACM. 

Response:  With  respect  to  the  OTC 
MOU  Phase  11  NOx  limits  in  the 
Metropolitan  Washington,  DC 
nonattainment  area,  Maryland  and  the 
District  have  adopted  programs  to 
implement  the  Phase  n  NOx  reduction 
in  the  OTC  memorandum  of 
understanding.  EPA  has  approved  these 
programs  into  Maryland's  and  the 
District's  SIPs.  Virginia  was  not  a  party 
to  the  OTC  MOU.  However,  in  permits 
approved  into  the  Virginia  SIP,  Virginia 
has  imposed  beyond  RACT 
requirements  on  two  large  point  sources 
of  NOx  ill  the  Virginia  portion  of  the 


Metropolitan  Washington 
nonattainment  area.  These  permits 
impose  limits  of  0.1  S  pounds  of  NOx 
per  million  BTU  heat  input  on  these  two 
sources.  Such  limits  go  beyond  the  OTC 
Phase  n  limits.  An  analysis  of  whether 
these  SIP  approved  measures  is  RACM 
for  the  area  is  moot,  since  the  States  and 
the  District  have  adopted  the  Phase  II 
NOx  limits  (in  the  case  of  Maryland  and 
the  District  of  Columbia)  or  measures 
consistent  with  these  limits  (in  the  case 
of  Virginia).  There  is  additional 
discussion  elsewhere  of  the  RACM 
requirement  in  relationship  to  electric 
generating  units. 

X.  Additional  Comments  on  the  Rate  of 
Progress  Plan 

Comment  1 :  We  received  Conunents 
that  asserted  EPA  cannot  act  on  the 
District's,  Maryland's  and  Virginia's 
Post-199S  ROP  plan  in  isolation  because 
the  Post-1996  ROP  plan  for  the 
Washington  area  was  developed  using  a 
regional  approach.  EPA  cannot  know 
whether  these  requirements  are  met 
unless  it  acts  on  all  three  plans 
simultaneously. 

Response  1 :  The  Comment  is  moot 
because  EPA  is  concurrently  approving 
the  District's,  Maryland's  and  Virginia's 
submittals  the  Post-199S  plan  for  the 
Metropolitan  Washington,  DC  serious 
nonattainment  area  in  one  final  action 
published  in  the  Federal  Register. 

Comment  2:  We  received  Comments 
that  certain  modeling  cited  by  EPA's 
proposed  approval  do  not  show  that  a 
1%  reduction  in  NOx  emissions 
provides  the  semie  ozone  reduction 
benefit  as  a  1%  reduction  in  VOC 
emissions,  and  that  these  results  address 
post-1999  conditions — not  1996-99 
conditions,  and  that  one  cannot  reliably 
extrapolate  back  from  the  modeled 
results  to  the  reductions  at  issue  in  the 
9%  plan.  The  Comments  also  assert 
there  must  be  photochemical  grid 
modeling  of  the  actual  substitution 
being  proposed  "to  determine  the  extent 
to  which  NOx  can  be  substituted  for 
VOC.  These  Comments  also  note  these 
model  results  themselves  show  that 
NOx  reductions  sometimes  actually  lead 
to  an  increase  in  the  number  of  cells 
exceeding  the  ozone  standard. 

Response  2:  EPA  proposed  approval 
of  the  District's,  Maryland's  and 
Virginia's  Post- 1996  ROP  plan  for  the 
Metropolitan  Washington,  DC  area 
based  upon  the  modeling  results  from 
the  attainment  demonstration  and 
conformance  of  the  NOx  substitution  to 
EPA's  December  1993  "  NOx 
Substitution  Guidance"  which  was 
issued  pursuant  to  section  182(c)  of  the 
Act.  In  the  notice  of  proposed 
rulemakings  EPA  stated: 
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"EPA's  guidance  requires  that  the  amount 
of  substituted  NOx  reductions  in  the  Post- 
1996  plan  be  less  than  or  equal  to  the  amount 
of  NOx  reductions  needed  to  attain  the 
national  ozone  standard.  The  amount  of  NOx 
reductions  needed  for  attainment  must  be 
demonstrated  by  photochemical  grid 
modeling.  The  District's  demonstration  that 
the  NOx  substitution  is  based  upon  local 
scale  modeling  performed  on  the  Baltimore- 
Washington  Urban  Airshed  Modeling  (UAM) 
domain  and  upon  EPA's  Regional  Oxidant 
Modeling  (ROM)  results.  Both  EPA's  ROM 
results  and  the  photochemical  grid  modeling 
submitted  with  the  attainment  plan  show 
that  significant  NOx  reductions  will 
contribute  to  attainment  in  the  area." 

[and, 

"Post-1996  plan  substitutes  fewer  NOx 
reductions  than  assumed  in  the  attainment 
plan  modeling." 

(See  6S  FR  at  58245  to  58246, 
September  28,  2000,  and  see  65  FR 
62660  to  62661,  October  19,  2000.) 

In  the  TSDs  for  the  proposed 
rulemaking  actions,  EPA  compared  the 
NOx  substitution  in  the  Post-1996  plan 
to  the  NOx  reductions  assiuned  in  the 
attainment  demonstration.  EPA  noted 
that  the  Post-199S  plan  assumed  less 
NOx  reduction  than  the  photochemical 
grid  modeling  supporting  the  attaiimient 
demonstration  or,  when  stated  another 
way,  the  target  level  (i.e.,  ROP 
allowable)  of  NOx  emissions  is  higher 
than  the  NOx  emissions  allowed  by  the 
attainment  demonstration  modeling.  See 
section  III.C.3.b  and  3.c  of  the  TSDs  for 
the  proposed  actions. 

EPA  does  not  believe  that  the 
presence  of  an  ozone  increase  in  four 
modeling  grid  cells  on  one  episode  day 
is  sufficient  cause  to  disapprove  the 
Post-1996  plan  on  the  grounds  that  NOx 
reductions  do  not  provide  equivalent 
ozone  concentration  benefits.  Under 
EPA's  December  1993  NOx  Substitution 
Guidance,  which  is  the  basis  for 
approving  the  Post-1996  plan,  it  is  only 
necessary  to  show  equivalency  for  one 
of  the  episodes  selected  for  the 
attaiimient  demonstration.  This  follows 
because  the  attainment  strategy 
ultimately  selected  must  show  predicted 
ozone  to  be  less  than  or  equal  to  the 
standard  for  all  selected  episodes. 

Comment  3:  We  received  conunents 
that  assert  that  although  the  plan  cites 
various  rules  and  programs  that  have 
been  adopted  to  reduce  emissions,  it 
does  not  demonstrate  that  actual 
compliance  with  the  rules  and 
implementation  of  necessary  programs 
will  be  achieved  by  the  deadline  or  that 
claimed  emission  reductions  will  be 
fully  realized  by  that  date.  We  received 
comments  that  assert  that  EPA  can  only 
credit  these  plans  with  reductions 
actually  achieved  by  November  IS, 


1999.  We  also  received  general 
comments  that  the  ROP  plan  cannot  be 
approved  because  programs  on  which 
the  area  relies  for  ROP  credit  were  not 
approved  by  EPA  iintil  after  November 
15,  1999,  thus  the  programs  were  not 
federally  enforceable  during  the  1996- 
99  ROP  period.  Comments  concerning 
specific  measures  and  EPA's  responses 
are  summarized  separately.  Finally,  the 
commenters  suggest  that  certain 
programs  may  not  have  achieved  the 
level  of  reductions  for  which  credit  was 
taken  in  the  ROP  plan. 

Response  3:  An  ROP  SIP  is  a 
projection  that  the  State  has  a  SIP  to 
achieve  an  emissions  target  based  upon 
projections  of  future  year  activity.  In 
other  words,  the  ROP  analysis  is 
forward-looking.  The  CAA  has  other 
provisions  that  require  a  backward  look 
at  what  were  the  actual  emissions  in  an 
area  during  a  milestone  year  and 
whether  a  milestone  was  met  or  not. 
Determination  of  actual  emissions  for  a 
milestone  year  is  the  subject  of  the 
periodic  inventory  requirement  of 
section  182(a)(3)  and  the  requirements 
of  section  182(g)  concerns  milestone 
compliance. 

For  approving  ROP  plans,  EPA  views 
implementation  dates  as  the  date 
sources  are  required  to  comply  with 
rule.  In  general,  when  reviewing  a  SIP 
submission  with  enforceable 
regulations,  EPA  does  not  separately 
analyze  whether  sources  are  in  fact 
compljring  with  the  adopted  regulations. 
The  Act  provides  relief  against  sources 
that  fail  to  comply,  such  as  enforcement 
action  and  penalties.  See  CAA  304.  In 
addition,  if  EPA  determines  that  a  State 
is  ^ling  to  require  sources  to  comply 
with  an  approved  plan,  EPA  may  make 
a  finding  of  failure  to  implement  under 
section  179(a),  which  would  trigger  the 
possible  imposition  of  sanctions. 

Preparation  of  the  Post-1996  ROP  SIP 
for  the  Metropolitan  Washington,  DC 
area  commenced  prior  to  the  start  of 
calendar  year  1999  and  was  formally 
adopted  in  April  and  submitted  in  May 
1999.  Thus,  the  ROP  SIP  prepared  for 
the  area  was  a  forward-looking 
projection  that  the  9%  ROP  requirement 
for  the  three  year  period  from  November 
1996  to  November  1999  would  occiu'. 
The  rules  relied  on  in  the  plan  were 
required  to  be  implemented  prior  to 
November  15, 1999. 

EPA  is  not  required  to  disapprove  an 
area's  SIP  simply  because  EPA  did  not 
act  on  the  SIP  revision  prior  to  the 
statutory  timeframe  for  the  reductions.  If 
EPA  disapproves  a  SIP,  the  area  is 
subject  to  sanctions  and  EPA  is  required 
to  promulgate  a  FIP.  Sanctions  will  not 
be  imposed  (or  will  be  lifted)  and  EPA 
will  not  be  required  to  promulgate  a  FIP 


(or  the  FIP  can  be  replaced)  if  the 
State(s)  submit  a  SIP  that  corrects  the 
deficiency  that  was  the  basis  for  the 
disapproval  and  EPA  approves  the  SIP. 
It  would  be  impossible  for  a  State  to 
ever  correct  a  disapproval  based  on 
EPA's  failure  to  approve  the  SIP  by  an 
earlier  date.  Moreover,  if  EPA  were  to 
then  promulgate  a  FIP,  the  FIP  would 
not  be  federally  enforceable  during  the 
compliance  timeframe  contemplated  by 
the  statute.  For  these  reasons,  EPA  does 
not  believe  that  it  is  precluded  from 
approving  the  SIP  simply  because 
November  1999  has  passed. 

As  provided  below,  EPA  believes  that 
the  measures  on  which  the  Metropolitan 
Washington,  DC  area  relied  for  credit  in 
the  post-1996  plan  were  scheduled  to 
achieve  the  necessary  reductions  prior 
to  November  1999.  However,  EPA  notes 
that  even  if  it  had  found  that  there  was 
a  shortfall  in  the  plan,  the  best  remedy 
at  this  jimcture  would  be  to  allow  credit 
for  other  measures  that  were  not  relied 
upon,  but  that  achieved  reductions  prior 
to  1999.  If  sufficient  actual  reductions 
occurring  by  the  milestone  date  did  not 
exist,  then  Maryland,  Virginia  or  the 
District  could  only  get  reductions  after 
the  milestone  deadline  because,  at  this 
point,  the  States  do  not  have  the  ability 
to  require  additional  reductions  for  a 
period  that  has  already  passed.  The 
passing  of  the  deadline  would  not 
relieve  Maryland,  Virginia  or  the 
District  from  the  requirement  to  achieve 
the  9%  reduction  in  emissions,  but  the 
9%  reduction  needs  to  be  achieved  as 
expeditiously  as  practicable  after 
November  15,  1999.  Measures  such  as 
enhanced  inspection  and  maintenance 
and  National  Low  Emission  Vehicle  that 
accrue  additional  benefits  over  time  as 
newer  vehicles  replace  older  vehicles  or 
as  additional  vehicles  are  required  to 
obtain  repairs  will  generate  additional 
reductions  more  e?q)editiously  than  new 
measures  which  must  undergo  adoption 
processes  that  must  include  public 
notice  and  comment  periods  and  any 
required  legislative  review  processes 
prior  to  SIP  approval. '8 

Comment  4:  We  received  comments 
that  said  reductions  from  the  National 
Low  Emission  Vehicle  (NLEV)  program 
are  not  creditable  because  the  District 
did  not  sulsmit  a  SIP  revision  for  the 
NLEV  program  and  because  the  NLEV 
SIPs  for  Marylsmd  and  Virginia  were  not 
approved  imtil  after  the  November  15. 
1999  milestone  date.  The  comments  also 
assert  that  emission  reductions  are 


'*Or  iu  the  case  of  the  Metropolitan  Washington, 
DC  area,  the  three-state  opt-in  into  the  reformulated 
gasoline  program  would  also  quickly  produce 
emission  reduction  beneflts  ht)m  the 
commencement  of  the  second  phase  of  the  program 
in  January  1,  2000  without  further  rule  adoption. 
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creditable  toward  the  ROP  requirement 
only  to  the  extent  that  they  have 
actuaUy  occurred  by  the  November  15, 
1999  milestone  date.  The  comments 
state  that  if  the  ROP  plan  does  not  get 
sufficient  creditable  reductions  then  the 
plan  cannot  be  approved. 

Response  4:  As  provided  above,  EPA 
does  not  believe  that  it  cannot  approve 
ROP  credit  for  the  NLEV  program 
simply  because  the  NLEV  program  was 
not  approved  prior  to  November  1999. 
In  addition,  EPA  disagrees  with  the 
comment  that  the  NLEV  program  does 
notget  sufficient  creditable  reductions. 

The  NLEV  program  is  a  federally- 
enforceable  program.  Unlike  other 
federally  enforced  motor  vehicle  control 
programs,  however,  the  NLEV  program 
required  an  agreement  from  nine 
northeastern  states  and  23 
manufactiu^rs  prior  to  its  becoming 
enforceable.  On  March  9,  1998,  EPA 
made  a  finding  that  the  NLEV  program 
was  in  effect.  Nine  northeastern  states 
and  23  manu&cturers  had  opted  into 
this  "voluntary"  ^°  clean  car  program 
and  the  opt-ins  met  the  criteria  set  forth 
by  EPA  in  its  NLEV  regulations  (63  FR 
926,  January  7,  1998).  As  a  residt, 
starting  in  the  northeastern  states  in 
model  year  1999  and  nationally  in 
model  year  2001,  new  cars  and  smaller 
light-duty  trucks  had  to  meet  tailpipe 
standards  that  are  more  stringent  than 
EPA  could  mandate  prior  to  model  year 
2004.  The  phase-in  of  the  NLEV 
vehicles  began  in  the  District,  Maryland 
and  Virginia  (and  the  other  northeastern 
states  covered  under  the  rule) 
commencing  with  the  introduction  of 
the  model  year  1999  vehicles  during  the 
fall  of  1998. 

The  NLEV  program  required  certain 
northeast  states  and  the  District  to  adopt 
certain  regulations  into  their  SIP.  The 
scope  of  these  regulations  can  be  found 
in  the  NLEV  final  rule  and  associated 
docket.  See  63  FR  926,  January  7,  1998. 
EPA  would  concede  that  if  the 
Maryland,  Virginia  or  the  District  did 
not  have  a  SIP-approved  NLEV  rule  at 
this  time  then  crediting  of  the 
reductions  from  the  measure  would 
require  a  definitive  determination 
whether  the  NLEV  reductions  resulted 
from  a  rule  promulgated  by  EPA  or  from 
a  rule  adopted  into  the  SIP.  However, 
the  NLEV  rule  has  been  approved  into 
the  SIPs  for  the  District,  Maryland  and 
Virginia  thus  negating  any  need  for  such 
a  determination.  The  reductions  from 


'"The  NLEV  program  was  "voluntary"  in  that  it 
could  only  come  into  «ffect  if  agreed  upon  by  the 
northeastern  states  and  the  auto  manufocturers.  As 
of  March  2.  1998.  the  NLEV  standards  were 
enforceable  in  the  same  manner  as  any  other  federal 
new  motor  vehicle  program  (63  FR  at  11375,  March 
9.  1998). 


this  program  that  are  relied  on  in  the 
Metropolitan  Washington,  DC  post-1996 
ROP  plan  occurred  prior  to  November 
15,  1999,  in  accordance  with  the 
approved  SIPs  and,  therefore,  are 
creditable. 

Comment  5:  We  received  comments 
that  EPA  should  not  credit  reductions 
from  the  District's  NOx  RACT  rule 
because  (1)  EPA  has  not  yet  approved 
the  District's  NOx  RACT  rule  and, 
therefore,  it  will  not  become  federally 
enforceable  until  long  after  11/15/99, 
and  (2)  the  District  has  not  shown  actual 
implementation  of  NOx  RACT  before 
11/15/99  by  major  NOx  sources  within 
the  District. 

Response  5:  As  provided  above,  EPA 
believes  that  there  is  no  point  in 
disapproving  the  Metropolitan 
Washington  DC  area  Post-1996  ROP 
SIPs  at  this  time  on  the  basis  that  the 
District's  NOx  RACT  regulation  was 
approved  after  November  15, 1999. 
Moreover,  as  provided  above,  it  is 
sufficient  that  the  District's  NOx  RACT 
nde  requires  sources  to  comply  prior  to 
the  November  15, 1999  date  by  which 
ROP  must  be  achieved.  The  District 
does  not  need  to  demonstrate  that 
sources  have  actually  complied  with  its 
regulations.  Affected  sources  were 
required  to  comply  with  the  applicable 
emissions  standards  and  requirements 
contained  in  the  District's  NOx  RACT 
regulation  (20  DCMR  Section  805)  by 
May  31. 1995.  On  December  14,  2000, 
the  Regional  Administrator  signed  a 
final  action  approving  the  District's  NOx 
RACT  rule.  That  action  has  been  or  will 
be  published  shortiy. 

Comment  6:  The  comments  assert  the 
NOx  RACT  rules  include  inadequate 
emission  control  requirements  for 
various  source  categories.  With  respect 
to  Maryland  and  Virginia  NOx  RACT 
rules,  the  commenter  referenced 
comments  submitted  in  response  to 
EPA's  proposed  rulemaking  actions  on 
those  SIPs.  With  respect  to  the  District's 
NOx  RACT  rule,  the  commenter  says  the 
District  proposed  to  amend  its  rule  to 
eliminate  deficiencies  precluding  EPA 
approval. 

Response  6:  With  respect  to  Maryland 
and  Virginia  NOx  RACT  rules,  EPA  has 
provided  responses  to  comments  in  the 
final  rulemaking  action  on  those  SIPs. 
With  respect  to  the  District's  NOx  RACT 
rule,  the  District  did  make  several 
amendments  to  address  several 
provisions  regarding  monitoring, 
operating  practice  standards  for  smaller 
emission  units,  and  applicability 
provisions  that  would  only  increase  the 
number  of  sources  and  hence  reductions 
available  after  1999. 

Comment  7:  We  received  comments 
that  assert  that  EPA  cannot  credit 


reductions  because  the  District  has  not 
implemented  its  NOx  RACT  rules. 
Specifically,  the  comments  cite  that  the 
District's  proposed  title  V  permit  for  the 
Blue  Plains  Wastewater  Treatment  Plant 
contains  no  NOx  RACT  requirements 
(either  as  federal  or  state-only 
requirements),  even  though  the  District 
has  identified.the  Plant  as  a  major  NOx 
source. 

Response  7:  As  an  initial  matter,  EPA 
notes  that  the  District  has  not  taken 
credit  in  its  ROP  plan  for  NOx  RACT 
reductions  attributable  to  the  Blue 
Plains  Wastewater  Treatment  Plant  and, 
as  provided  below,  believes  that  this 
source  is  not  subject  to  the  NOx  RACT 
requirement.  (EPA  notes  that  no 
comments  regarding  the  Blue  Plains 
Plant  were  received  during  the  comment 
period  on  EPA's  proposed  full  approval 
of  the  District's  NOx  RACT  rule.) 
Sources  subject  to  the  District's  NOx 
RACT  rule  were  required  to  comply 
with  the  applicable  emissions  standards 
and  requirements  contained  in  the 
Distiict's  NOx  RACT  r^ulation  (20 
DCMR  Section  805)  by  May  31,  1995. 
Over  the  past  several  years,  the  District 
has  been  incorporating  source-specific 
NOx  RACT  requirements  in  Title  V 
permits  for  many  sources. 

EPA  has  reviewed  a  draft  operating 
permit  for  the  Blue  Plains  Plant.  The 
Blue  Plains  Plant  has  twenty-nine 
combustion  soiuces.  This  includes  five 
digester  gas/number  two  fuel  oil-fired 
boilers  between  ten  and  thirteen  and 
one-half  million  BTU  per  hour  heat 
input,  nine  natural  gas/number  2  fuel 
oil-fired  boilers  between  five  and  ten 
million  BTU  per  hour  heat  input,  seven 
distillate/natural  gas  fired  boilers  less 
than  five  million  BTU  per  hour  heat 
input,  two  oil-fired  generators  and  six 
flares.  The  requirements  in  the  permit 
limit  the  hours  of  operation  of  the 
emergency  generators  to  less  than  500 
hours  per  year  consistent  with  section 
805.1(c)  of  the  Distiict's  NOx  RACT 
nde,  thus  excluding  the  generators  from 
coverage  by  the  NOx  RACT  rule. 

The  District's  NOx  RACT  rule  sets 
differing  level  of  control  on  boilers 
through  emission  limitations  or  good 
operating  practices,  depending  upon  the 
rated  capacity  and  fuel  type  of  the 
boiler.  A  source  generally  consists  of 
several  imits  which  emit  pollutants  to 
the  atmosphere.  The  sum  of  emissions 
frtim  all  units  at  a  facility  determines  if 
a  unit  is  major  and,  thus,  subject  to  the 
RACT  requirements.  However,  certain 
imits  at  a  facility  may  be  so  small  that 
it  is  clear  that  no  controls  are  reasonably 
available  for  those  units,  although  RACT 
might  apply  at  the  other  units  within 
the  facility.  Regulatory  agencies  have 
typically  included  exemptions  for  very 
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small  emission  units  in  their  VOC  RACT 
rules<  The  reason  for  the  exemptions  is 
that  control  requirements  at  very  small 
units  are  generally  not  reasonable, 
considering  technological  and  economic 
feasibility.  As  a  result  of  the  new  NOx 
RACT  requirements  in  the  Clean  Air  Act 
Amendments  of  1990,  regulatory 
agencies  are  required  to  develop  and 
adopt  NOx  RACT  rules.  In  the  process 
of  drafting  these  rules,  many  agencies 
have  included  exemptions  for  very 
small  NOx  emission  sources  for  the 
same  reason  noted  above  for  VOC  rules. 
Unlike  the  VOC  rules,  however,  there  is 
no  well-established  precedent  with 
respect  to  NOx. 

The  Distiict's  NOx  RACT  was 
approved  without  emission  limits  for  de 
minimis  soiuces.  In  the  case  of  the 
boilers  at  the  Blue  Plains  Plant,  EPA 
concludes  these  29  units  would  be  de 
minimis  because  the  units  are  distillate- 
oil  or  digester/natural-gas  fired  and  thus 
the  emission  reduction  potential  is 
small,  control  is  not  cost  effective,  and 
the  actual  emissions  reported  in  the 
draft  operating  permit  from  the  plant  are 
small  and  thus  the  potential  emission 
reductions  are  negligible.  Most  of  the 
combustion  units,  such  as  the  sixteen 
boiler  units  below  ten-million  BTU  per 
hour,  are  below  the  threshold  at  which 
controls  are  cost  effective,  and  those  at 
or  just  over  ten-million  BTU  per  hour 
are  on  the  threshold  of  cost 
effectiveness.  See  the  memorandimi 
entitled  "De  Minimis  Values  for  NOx 
RACT"  G.  T.  Helms,  Group  Leader, 
Ozone  Policy  and  Strategies  Group 
(MD-15),  to  the  Air  Branch  Chiefs, 
Regions  I-X,  dated  January  1, 1995. 

Coniment  8:  We  received  comments 
that  assert  that  EPA  should  not  credit 
reductions  from  Maryland's  or 
Virginia's  NOx  RACT  rules  for  the 
folio  wring  reasons:  (1)  EPA  has  not  yet 
even  approved  these  NOx  RACT  ndes; 
(2)  even  if  the  rules  are  approved  prior 
to  final  action  on  the  ROP  plan,  the 
approvals  wiU  not  become  federally 
enforceable  until  long  after  11/15/99; 
and  (3)  Maryland  and  Virginia  have  not 
showrn  actual  implementation  of  all 
RACT  requirements  before  11/15/99. 

Response  8:  As  provided  above,  EPA 
believes  that  there  is  no  point  in 
disapproving  the  Metropolitan 
Washington  DC  Post-1996  ROP  SIPs  at 
this  time  on  the  basis  that  Virginia's  and 
Maryland's  NOx  RACT  regulations  were 
approved  after  November  15, 1999. 
Moreover,  as  provided  above,  it  is 
sufficient  that  the  States'  NOx  RACT 
nUes  require  sources  to  comply  prior  to 
the  November  15, 1999  date  by  which 
ROP  must  be  achieved.  The  States  do 
not  need  to  demonstrate  that  soiut:es 


have  actually  complied  with  its 
regulations. 

The  Commonwealth's  EPA-approved 
RACT  regulations,  foimd  at  9  VAC  5- 
40-300  and  310,  require  all  sources  for 
which  the  CAA  requires  RACT  to  be  in 
compliance  by  the  May  31 ,  1995 
deadline  specified  in  the  CAA.^^ 
Virginia  has  not  extended  the  Act's 
compliance  date  for  those  major  sources 
mandated  to  comply  by  May  31, 1995, 
and  by  approving  the  Commonwealth's 
case-by-case  SIP  revisions,  EPA  is  not 
approving  an  extension  of  this  deadline. 
To  the  extent  that  Virginia's  consent 
agreements  and  permits  require 
additional  reductions  beyond  the 
mandated  compliance  deadline  for 
meeting  RACT,  these  requirements  are 
not  considered  to  be  part  of  the  RACT 
determinations. 

EPA  disagrees  with  the  commenter 
that  there  are  no  compliance  dates 
established  for  the  RACT  requirements. 
As  explained  previously,  on  Jvdy  11, 
1995,  the  MDE  submitted  a  revision  to 
its  SIP  for  the  control  of  NOx  emissions 
from  major  sources.  This  submittal 
included  revisions  to  regulation 
COMAR  26.11.09.01  and  26.11.09.08 
which  pertained  to  definitions  and  a 
generic  NOx  RACT  rule  which  required 
affected  sources  to  either  meet  a 
presumptive  NOx  emissions  standard  or 
to  submit  a  case-by-case  RACT  proposal 
for  approval  by  MDE.  In  all  cases,  under 
this  r^ulation,  RACT  requirements 
were  to  have  been  met  by  no  later  than 
May  31, 1995.  On  June  22,  1999  (64  FR 
33197),  EPA  granted  conditional  limited 
approval  of  this  SIP  revision.  The 
condition  imposed  required  that  all 
case-by-case  RACT  determination  be 
submitted  as  SIP  revisions.  On 
September  8,  2000,  Maryland  submitted 
a  SIP  revision.  It  consisted  of  a  revised 
version  of  COMAR  26.11.09.08  which 
removed  the  generic  RACT  provisions 
and  replaced  them  with  source  category 
specific  RACT  emission  limitations. 
Maryland  chose  to  do  this  to  avoid  the 
imdue  burden  of  submitting  all  the  case- 
by-case  RACT  determinations  as  sovuce- 
specific  SIP  revisions.  The  submittal  of 
the  September  8.  2000,  SEP  revision 
satisfies  the  conditions  of  EPA's  June 
22,  1999  conditional  limited  approval. 
Marvland  first  revised  COMAR 


2' Consistent  with  the  Act.  the  Commonwealth's 
RACT  regulations  require  facilities  in  the  Northern 
Virginia  Emissions  Control  Area  which  have  a 
theoretical  potential  to  emit  of  50  tons  per  year 
(TPY)  or  greater  of  NOx  or  VOCs  to  comply  by  May 
31,  1995.  To  obtain  additional  emission  reiductions 
beyond  those  mandated  by  the  Act,  the 
Commonwealth  also  required  VCX^  sources  with  a 
theoretical  potential  to  emit  25  TPY  or  greater,  but 
less  than  50  TPY,  to  apply  RACT.  The 
Commonwealth  set  a  compliance  deadline  for  these 
sources  of  May  31,  1996. 


26.11.09.08  on  September  22,  1999  and 
further  revised  it  on  August  30,  2000. 
These  revisions  to  COMAR  26.11.09.08 
became  effective  in  the  State  of 
Maryland  on  October  18,  1999,  and 
September  18,  2000,  respectively.  Its 
provisions  are  to  be  complied  with  at  all 
times  and  it  provides  no  extension  of 
the  CAA  mandated  RACT  compliance 
date  of  May  31,  1995. 

EPA  has  fully  approved  Maryland's 
and  Virginia's  NOx  RACT  rules.  On 
December  15,  2000,  the  regional 
Administrator  signed  final  actions 
approving  the  Maryland  and  Virginia 
NOx  RACT  rules.  These  actions  have 
been  or  will  be  published  shortly. 

Comment  9:  We  received  comments 
that  asserted  that  EPA  can  only  credit 
those  reductions  that  the  District 
actually  achieved  as  a  result  of 
enhanced  vehicle  inspection  between 
April  1999  and  November  15  1999.  The 
comments  state  that  only  a  fi^ction  of 
the  fleet  was  tested  between  the  April 
1999  commencement  of  the  enhanced 
I/M  program  and  November  15,  1999. 

Otner  comments  likewise  questioned 
whether  full  emission  reductions 
credited  from  the  Maryland  and  Virginia 
I/M  programs  actually  occurred  by 
11/15/99.  The  latter  comments  assert 
that  states  must  demonstrate  full 
implementation  including  enhanced 
testing  of  the  entire  fleet.  These 
comments  also  questioned  whether  the 
full  emission  reductions  were  credited 
to  the  enhanced  I/M  programs  in 
Maryland  and  Virginia  given  that  final 
SIP  approval  did  not  occur  luitil  late 
1999. 

All  comments  state  if  the  ROP  plan 
does  not  get  sufficient  creditable 
reductions  by  November  15,  1999,  then 
the  plan  cannot  be  approved. 

Response  9:  EPA  disagrees  that  the 
fidl  fleet  must  be  tested  for  a  state  to  get 
the  credit  that  they  claim.  I/M  program 
benefits  were  determined  using  EPA's 
MOBILE5b  emission  factor  model.  The 
MOBILE5b  emission  factor  model  was 
designed  to  evaluate  program  benefits 
from  annual  and  bienniel  prognims  and 
is  quite  capable  of  evaluating  program 
benefits  for  a  specified  year  that  is  year- 
one  of  a  bienniel  program.  The 
MOBILE5b  model  has  inherent 
limitations  in  that  it  can  only  assume  an 
I/M  start  date  of  January  1  and  can  only 
provide  output  for  July  1  or  January  1 
for  the  year  of  evaluation.  The  States 
modeled  an  enhanced  I/M  start  date  of 
January  1  of  the  following  years:  1998 
for  Maryland  and  Virginia  and  1999  for 
the  District.  The  Maryland  enhanced 
program  commenced  in  October  1997. 
the  Virginia  program  commenced 
during  May  of  1998  and  the  District  on 
April  26, 1999.  All  the  programs  have 
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DOW  tested  the  amount  of  the  fleet 
specified  in  the  post- 1996  ROP  plan. 
EPA  believes  the  estimated  reductions 
from  I/M  needed  for  the  post-96  ROP 
plans  were  achieved  and  surpassed  by 
the  end  of  May  2000,  prior  to  the 
beginning  of  the  ozone  season.  EPA 
believes  that  these  reductions  were 
achieved  as  expeditiously  as  practicable 
and  that  no  other  reasonable  emissions 
control  strategy  would  have  allowed  the 
District  or  Virginia  or  EPA  to  achieve 
these  reductions  sooner. 

EPA  believes  that  there  is  no  point  to 
disapprove  Maryland's,  Virginia's  or  the 
District's  Post-1996  plan  SIP  at  this  time 
because  of  the  date  Maryland's, 
Virginia's  or  the  District's  I/M  SIP 
regulation  was  approved.  First  the 
reductions  claimed  by  Maryland, 
Virginia  and  the  District  have  now 
occiured.  Second,  Maryland,  Virginia  or 
the  District  would  have  to  remedy  the 
deficiencies  that  lead  to  the  disapproval. 
The  comments  suggest  that  the 
deficiency  could  arise  fiom  one  of  two 
deficiencies:  first,  the  reductions  did  not 
occur  by  the  required  deadline  or,  two, 
the  reductions  did  not  arise  from  either 
a  measure  approved  into  the  District's 
SIP  or  bom  a  measiue  promulgated  by 
EPA.  In  either  case,  a  shortfall  of 
creditable  reductions  would  occur.  Now 
that  the  milestone  deadline  has  passed, 
Maryland's,  Virginia's  or  the  District's 
has  limited  ability  to  effectuate  a 
remedy  to  a  shortfall  of  creditable 
reductions  that  must  occur  by  a  date 
past.  The  passing  of  the  deadline  does 
not  relieve  Maryland,  Virginia  or  the 
District  from  the  requirement  to  achieve 
the  9%  reduction  in  emissions,  but  the 
9%  reduction  needs  to  be  achieved  as 
expeditiously  as  practicable  after 
November  15,  1999.  Maryland,  Virginia 
or  the  District  can  only  get  creditable 
reductions  bom  reductions  that  actually 
occurred  by  the  milestone  deadline  by 
making  such  reductions,  if  any  exist, 
creditable  by  incorporating  such 
reductions  into  a  SIP  regulation  that 
EPA  approves.  In  such  a  situation,  the 
SIP  approval  would  occur  after  the 
deadline.  If  sufficient  actual  reductions 
occiuxing  by  the  milestone  date  did  not 
exist  then  Maryland,  Virginia  or  the 
District  could  only  get  reductions  after 
the  milestone  deadline.  The  Post- 1996 
ROP  requirement  woidd  only  be 
fulfilled  if  such  additional  reductions 
occurred  as  expeditiously  as  practicable. 
Measures  such  as  I/M  and  NLEV  that 
accrue  additional  benefits  over  time  as 
newer  vehicles  replace  older  vehicles  or 
as  additional  vehicles  are  required  to 
obtain  repairs  will  generate  additional 
reductions  more  expeditiously  than  new 
measiues  which  must  undergo  adoption 


processes  that  must  include  public 
notice  and  comment  periods  and  any 
required  legislative  review  processes 
prior  to  SIP  approval. 

Comment  10:  We  received  comments 
that  assert  because  the  final  national 
rules  for  autobody  refinishing,  siuface 
coatings  and  consumer  products  allow 
for  exemptions  or  variances,  EPA  cannot 
grant  any  emission  reduction  credit  at 
all  because  the  Clean  Air  Act  does  not 
allow  EPA  to  credit  state  or  national 
measiues  with  emission  reductions 
when  emission  limits  are  subject  to 
waiver  at  any  time.  The  comments 
further  assert  that  because  the  tonnage 
exceptions  and  exceedance  fee 
provisions  or  variance  provisions  in  the 
rules  are  not  limited  to  a  specific 
tonnage  figure  at  all  the  rules  place  no 
cap  on  the  use  of  these  provisions  and 
thus  assert  in  the  absence  of  such  caps, 
EPA  cannot  rationally  or  lawfully  grant 
emission  reduction  credit  for  these 
rules. 

Response  10:  The  AIM  rule  (40  CFR 
594.404)  sets  caps  on  the  amount  of  the 
tonnage  exemptions.  The  Economic 
Impact  Analysis  for  the  final  rule 
evaluated  the  magnitude  of  lost 
emission  reductions  in  considering  the 
fee  provision  and  found  that  the  fee 
would  result  in  a  relatively  minor 
adjustment  in  emission  reductions, 
wbile  providing  considerable  flexibility 
in  the  marketplace,  thus  reducing  the 
niunber  of  products  that  withdraw  from 
the  market.  The  effect  of  the  tonnage 
exemption  and  the  exceedance  fee  on 
the  estimated  emission  reduction  was 
considered  in  derivation  of  the 
estimated  emission  reduction.  The 
estimated  reduction  for  the  final  nile 
was  reduced  by  2,350  tons  to  account 
for  the  exceedance  and  tonnage 
exemptions  in  the  nde. 

Not  all  variance  requests  were  related 
to  time  extensions  to  reformulate 
products  but  also  included  time 
extensions  to  update  product  literature 
or  labeling  or  date  coding  equipment. 
See  64  FR  16447,  April  5,  1999.  Most 
variances  were  submitted  immediately 
after  the  rules  became  effective  and  the 
time  extension  requested  have  now  run 
out.  Region  III  has  not  received  a 
variance  request  in  over  a  year. 

Comment  1 1 :  We  received  comments 
that  assert  that  the  proposed 
rulemakings  used  estimates  fit>m  the 
proposed  rulemaking  for  autobody 
refinishing,  consumer  products,  and 
architectural  and  industrial 
maintenance  coatings  as  a  basis  for 
approving  the  States'  reduction  claims. 

Response  11:  As  stated  in  the  TSDs 
for  the  proposed  approvals  of 
Maryland's.  Virginia's  and  the  District's 
post-1996  ROP  plan,  the  36%  reduction 


for  autobody  refinish  coatings  is  based 
upon  the  final  rule,  and  as  stated  iivthe 
preambles  and  associated  dockets  for 
the  consumer  products  and  architectural 
and  industrial  maintenance  coatings 
final  rules,  these  final  rules  are 
estimated  to  achieve  a  20%  reduction  in 
affected  source  categories. 

EPA's  March  22. 1995 
memorandiun  22  allowed  states  to  claim 
a  20%  reduction  in  VOC  emissions  bom 
the  AIM  coatings  category  in  ROP  and 
attainment  plans  based  on  the 
anticipated  promulgation  of  a  national 
AIM  coatings  rule.  In  developing  the 
attainment  and  ROP  SIPs  for  their 
nonattainment  areas.  States  relied  on 
this  memorandum  to  estimate  emission 
reductions  from  the  anticipated  national 
AIM  rule.  EPA  promulgated  the  final 
AIM  rule  in  September  1998,  codified  at 
40  CFR  part  59  subpart  D.  In  the 
preamble  to  EPA's  final  AIM  coatings 
regulation,  EPA  estimated  that  the 
regulation  will  residt  in  20%  reduction 
of  nationwide  VOC  emissions  bom  AIM 
coatings  categories  (63  FR  48855).  The 
estimated  VOC  reductions  from  the  final 
AIM  rule  resulted  in  the  same  level  as 
those  estimated  in  the  March  1995  EPA 
policy  memorandum.  In  accordance 
with  EPA's  final  regulation.  States  have 
assumed  a  20%  reduction  bom  AIM 
coatings  source  categories  in  its 
attainment  and  ROP  plans. 

Consistent  with  a  November  27. 1994 
EPA  policy ,23  many  States  have  claimed 
a  37%  reduction  bom  the  autobody 
refinishing  source  category  based  on  a 
proposed  rule.  However,  EPA's  final 
rule,  "National  Volatile  Organic 
Compound  Emission  Standards  for 
Automobile  Refinish  Coatings," 
published  on  September  11.  1998  (63  FR 
48806),  did  not  regulate  lacquer 
topcoats  and  will  result  in  a  smaller 
emission  reduction  of  around  33% 
overall  nationwide.  The  37%  emission 
reduction  from  EPA's  proposed  rule  was 
an  estimate  of  the  total  nationwide 
emission  reduction.  Since  this  niunber 
is  an  overall  national  average,  the  actual 
reduction  achieved  in  any  particular 
area  could  vary  depending  on  the  level 
of  control  which  already  existed  in  the 
area.  For  example,  in  California  the 
reduction  fitjm  the  national  rule  is  zero 
because  California's  rules  are  more 


*^  "Credit  for  the  15  Percent  Ratenif-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22, 1995,  from  John  S.  Seitz,  Director,  Office 
of  air  Quality  Planning  and  Standards  to  Air 
Division  Directors,  Regions  I-X 

"  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule."  November  27,  1994, 
John  S.  Seitz,  Director  OAQPS,  to  Air  Division 
Directors,  Regions  I-X. 
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stringent  than  the  national  rule.  In  the 
proposed  rule,  the  estimated  percentage 
reduction  for  areas  that  were 
unregulated  before  the  national  rule  was 
about  40%.  However  as  a  result  of  the 
lacquer  topcoat  exemption  added 
between  proposal  and  final  rule,  the 
reduction  is  now  estimated  to  be  36% 
for  previously  unregulated  areas.  Both 
the  District  and  Virginia  claim^d  35.7% 
credit  in  their  attainment  and  ROP  plans 
while  Maryland  claimed  45%.  EPA's 
best  estimate  of  the  reduction  potential 
of  the  final  rule  was  spelled  out  in  a 
September  19, 1996  memorandum 
entitled  "Emissions  Calculations  for  the 
Automobile  Refinish  Coatings  Final 
Ride"  from  Mark  Morris  to  Docket  No. 
A-95-18. 

The  basis  for  approving  Maryland's 
reductions  is  dealt  with  in  a  response  to 
a  separate  comment  consistent  with  a 
June  22, 1995  EPA  guidance.^"  States 
have  claimed  a  20%  reduction  bom  the 
consumer  products  source  category 
based  on  EPA's  proposed  rule.  The  final 
rule,  "National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products,"  (63  FR  48819), 
published  on  September  11, 1998,  has 
resulted  in  a  20%  reduction  after  the 
December  10, 1998  compliance  date. 
Therefore  the  redactions  obtained  by 
States  for  their  attainment  and  ROP 
plans  bom  the  final  national  rule  are 
consistent  with  credit  which  was 
claimed. 

Comment  12:  We  received  comments 
that  state  for  the  architectural  and 
industrial  maintenance  (AIM)  coatings 
rule,  the  limits  on  a  number  of  coatings 
were  changed  between  the  proposal  and 
final  rule  either  directly,  or  by 
establishing  new  subcategories  with 
higher  VOC  limits.  The  comments  assert 
that  the  effects  of  these  changes  and 
other  changes  is  not  documented 
precisely  how  those  changes  justify  the 
claimed  emission  reduction  credit.  The 
conunents  further  state  that  EPA  does 
not  show  how  the  effects  of  these  were 
reflected  in  the  final  percentage 
reduction  estimate  EPA  is  allowing 
states  to  claim  from  the  rule. 

Response  12:  The  basis  for  the  20% 
reductions  achieved  by  the  final  rule  is 
documented  in  the  rulemaking  docket 
for  the  AIM  coatings  final  rule  in  docket 
A-92-18.  item  number  IV-B-2  as  stated 
in  appendix  C  to  the  TSDs  for  the 
rulemakings  on  Maryland's,  Virginia's 
and  the  District's  P  attainment  and  Post- 
1996  ROP  plans.  The  emission 
reduction  and  the  baseline  emissions 


2*  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  Section  183(e)  of  the 
Qean  Air  Act".  June  22. 1995.  John  S.  Seitz. 
Director  OAQPS.  to  Air  Division  Directors.  Regions 
1-X. 


estimate  for  the  final  rule  reflect 
changes  due  to  new  information  as  well 
as  the  decisions  on  some  categories. 
These  changes  included: 

(a)  Addition  of  information  on 
concrete  curing  and  sealing  compounds. 

(b)  Removal  of  acetone  emissions 
from  the  inventory  for  industrial 
maintenance  coatings  and  for  traffic 
coatings  and  zone  marking  coatings. 

(c)  Adjustments  to  account  for 
creation  of  new  categories  where  EPA 
had  the  necessary  information  on 
coating  volume  and  VOC  content  and 
we  could  determine  if  the  category  was 
included  in  the  NPCA  survey. 

After  all  of  the  revisions  were  made, 
the  revised  estimate  of  baseline 
emissions  was  6  percent  higher  than  the 
estimate  at  proposal  and  the  revised 
estimate  of  the  emission  reduction  was 
7  percent  higher.  Thus,  it  is  not  possible 
to  assess  the  validity  of  the  emission 
reduction  estimate  by  a  simple 
comparison  of  the  VOC  content  limits 
for  a  few  products. 

EPA  believes  the  20%  reduction 
identified  in  the  final  AIM  rule  was 
reasonable  and  EPA  took  final  action  on 
the  attainment  and  Post-1996  ROP  plans 
on  that  basis. 

Comment  13:  We  received  conunents 
that  assert  the  estimate  of  emission 
reductions  bom  the  autobody 
refinishing  rule  does  not  account  for 
establishmeut  of  a  separate  category  for 
multi-colored  topcoats  in  the  final 
rule — a  category  that  has  weaker  limits 
than  would  have  applied  to  the  same 
topcoats  under  the  proposed  rule,  and 
the  comments  assert  EPA  that  has  no 
data  on  the  usage  of  multi-colored 
topcoats — data  that  is  required  in  order 
to  rationally  estimate  the  expected 
emission  reductions  from  the  rule. 

Response  13:  EPA's  best  estimate  of 
the  reduction  potential  of  the  final  rule 
was  spelled  out  in  a  September  19.  1996 
memorandum  entitied  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  from 
Mark  Morris  to  Docket  No.  A-95-18. 

The  basis  for  approving  Maryland's 
reductions  is  dedt  with  in  a  response  to 
a  separate  comment  below. 

Comment  14:  We  received  comments 
that  assert  there  is  insufficient  basis  for 
granting  full  credit  for  AIM  rule  as  of 
November  15,  1999  because  EPA  has 
failed  to  offer  any  facts  or  analyses 
showing  that  only  compliant  products 
were  in  use  as  of  11/15/99.  and  the  late 
implementation  deadline  of  September 
12, 1999  virtually  assures  that  this  was 
not  the  case. 

Response  14:  As  discussed  in 
response  to  other  conunents,  the 
estimated  VOC  reductions  from  the  final 
AIM  rule  resulted  in  the  same  level  as 


those  estimated  in  the  March  1995  EPA 
policy  memorandum.  In  accordance 
with  EPA's  final  regulation,  States  have 
assumed  a  20%  reduction  from  AIM 
coatings  source  categories  in  its 
attainment  and  ROP  plans.  AIM 
coatings  manufacturers  were  required  to 
be  in  compliance  with  the  final 
regidation  writhin  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000. 

EPA  believes  that  there  is  no  point  to 
disapprove  the  Post- 1996  plan  SIPs  at 
this  time  because  the  States  have 
limited  ability  to  effectuate  a  remedy  to 
a  shortfall  of  creditable  reductions  that 
must  occur  by  a  date  past.  The  passing 
of  the  deadline  does  not  relieve  the 
States  from  the  requirement  to  achieve 
the  9%  reduction  in  emissions,  but  the 
9%  reduction  needs  to  be  achieved  as 
expeditiously  as  practicable  after 
November  15, 1999.  The  States  can  only 
get  creditable  reductions  from 
permanent  reductions  that  actually 
occurred  by  the  milestone  deadline  by 
making  such  reductions,  if  any  exist, 
creditable  by  incorporating  such 
reductions  into  a  SIP  regulation  that 
EPA  approves.  In  such  a  situation,  the 
Sip  approval  would  occur  after  the 
deadline.  If  sufficient  actual  reductions 
occurring  by  the  milestone  date  did  not 
exist  then  the  States  could  only  get 
reductions  after  the  milestone  deadline. 
The  Post-1996  ROP  requirement  would 
only  be  fulfilled  if  such  additional 
reductions  occurred  as  expeditiously  as 
practicable.  Measures  such  as  AIM  rule 
which  are  already  promulgated  would 
generate  reductions  more  expeditiously 
than  new  measures  which  must  undergo 
adoption  processes  that  must  include 
public  notice  and  comment  periods  and 
any  required  legislative  review 
processes  prior  to  SIP  approval. 

In  promulgating  the  final  AIM  rule  in 
1998,  EPA  considered  the  impact  of  the 
new  rule  on  the  affected  industry  and 
inventory.  Industry  confirmed  in 
conunents  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 
the  final  rule  and  the  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule  (63 
FR  at  48867.  September  11.  2000). 

EPA  believes  the  estimated  reductions 
from  AIM  needed  for  the  Post-96  ROP 
plans  were  achieved  already.  EPA 
believes  that  these  reductions  were 
achieved  as  expeditiously  as  practicable 
and  that  no  other  reasonable  emissions 
control  strategy  would  have  allowed  the 
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States  or  EPA  to  achieve  these 
reductions  sooner. 

Comment  15:  We  received  comments 
claiming  that  one  EPA  analysis 
indicates  some  reductions  from  the  AIM 
rule  could  be  deferred  to  as  late  as  2002. 
The  comments  cite  a  Memorandum 
dated  May  30,  2000  from  Paul  T. 
Wentworth,  EPA,  to  Administrative 
Record  on  the  Adequacy  findings  for  the 
Motor  Vehicle  Emissions  Budgets  in  the 
Revised  Phase  n  Ozone  Attainment 
Plans  for  the  Metropolitan  Washington, 
DC  Ozone  Nonattainment  Area. 

Response  15:  The  budgets  at  issue  in 
the  Memorandum  dated  May  30,  2000 
from  Paul  T.  Wentworth,  EPA,  to 
Administrative  Record  on  the  Adequacy 
findings  for  the  Motor  Vehicle 
Emissions  Budgets  in  the  Revised  Phase 
n  Ozone  Attainment  Plans  for  the 
Metropolitan  Washington,  DC  Ozone 
Nonattainment  Area  were  the  2005 
budgets.  The  statement  made  in  this 
dociunent  stated  that  the  reductions 
&t)m  the  AIM  rule  "*  *  *  will  occur  by 
2002  *   *   *".  The  statement  does  not 
state  EPA's  position  that  the  reductions 
would  not  occur  any  sooner.  For  the 
reasons  outlined  in  the  TSDs  for  the 
proposed  rulemaking  actions,  EPA 
believes  the  AIM  reductions  occurred  by 
November  15, 1999. 

Comment  16:  We  have  received 
'comments  saying  that  the 
(Transportation)  model  does  not 
incorporate  adequate  assumptions  about 
the  effects  of  land  development  and  new 
road  projections  on  the  growth  of 
vehicle  travel  and  cites  an  EPA  letter 
from  Judith  Katz,  Director,  Air 
Protection  Division,  EPA  Region  III  to 
James  Cheatham,  Divisional 
Administrator,  Federal  Highway 
Administration  dated  August  27,  1998, 
in  which  the  commenters  assert  that 
EPA  stated  that  the  plans  did  not 
include  any  information  on  the  rate  of 
land  development  in  the  Washington 
Region  and  the  effect  of  this 
development  will  have  on  the 
transportation  system.  The  comments 
discuss  the  transportation  model's  land 
use  assumptions,  and  imply  that  the 
Metropolitan  Planning  Organization  (the 
Metropolitan  Washington  Council  of 
Governments,  MWCOG)  (hereafter,  "the 
MPO")  has  not  included  the  effects  of 
land  use  in  the  model  and  that  EPA  has 
known  about  this  issue  since  1998. 

Response  16;  This  August  27, 1998, 
EPA  letter  to  the  MPO  concerned  EPA's 
review  of  the  conformity  determination 
FY99-04  Transportation  Improvement 
program  (TIP)  as  well  as  the  Long  Range 
Transportation  Plan.  Planning 
assumptions  in  a  TIP  must  be  derived 
frtjm  the  estimates  of  ciurent  and  futiu*e 
population,  employment,  travel,  and 


congestion  most  recently  developed  by 
the  MPO  or  other  agency  authorized  to 
make  such  estimates  and  approved  by 
the  MPO.  Likewise,  the  conformity  rule, 
40  CFR  93.118(e)(4)(ii),  requires  SIP 
motor  vehicle  emissions  budgets  to  be 
developed  in  consultation  with  federal, 
state  and  local  agencies  such  as  the 
MPO  in  order  to  be  adequate  and 
approvable.  Based  on  EPA  reviews  of 
the  most  recently  approved 
Transportation  Improvement  programs 
(TIPs)  as  well  as  the  Long  Range 
Transportation  Plans  in  the  Washington, 
DC  area,  EPA  is  satisfied  that  the  MPO 
through  its  land  activity  forecasts, 
provides  timely  information  on  growth 
and  land  use,  through  consultation  with 
all  of  its  regional  county  planners. 
These  same  forecasts  are  used  for  both 
the  development  of  SIP  motor  vehicle 
emissions  budget  and  the  determination 
of  conformity  TIP.  Therefore,  while  the 
estimates  of  land  use  activity  are  not 
done  by  modeling,  their  process  of 
estimating  land  use  activity  does  not 
violate  the  requirements  of  the 
conformity  rule  which  was  the  context 
in  which  the  cited  1998  letter  was  sent, 
and  therefore  EPA  can  find  no  reason  to 
agree  with  any  assertion  or  implication 
that  the  transportation  model,  used  by 
the  MPO  to  develop  any  SIP  budgets  in 
1999  or  2000,  is  deficient.  Furthermore, 
this  August  27, 1998,  EPA  letter  to  the 
MPO  does  not  have  any  relevance  in 
this  instance  because  the  letter  targets 
the  lack  of  any  clear  graphic  display  of 
information  in  the  transportation  plans 
rather  than  the  absence  of  information 
for  the  transportation  model  to  use. 

Comment  1 7:  We  received  comments 
that  assert  that  EPA  cannot  credit  the 
Post-1996  plan  submitted  by  Virginia 
and  Maryland  with  reductions  from 
measures  credited  in  the  15%  plan  and 
cannot  count  emission  reductions  to 
both  the  15%  and  9%  reduction 
requirements,  that  is  reductions  from 
some  measures  are  being  coimted 
towards  both  the  5%  and  9%  reduction 
requirements. 

Response  1 7:  EPA  disagrees  with  this 
comment.  Under  EPA's  interpretation  of 
the  reasonable  further  progress  (also 
called  rate-of-progress  (ROP)) 
requirements  under  section  182  of  the 
CAA,  the  15%  reduction  requirement 
and  post-1996  reduction  requirement 
(e.g.,  9%  by  1999)  are  not  separate 
tabulations  but  rather  the  post-1996 
requirement  is  in  addition  to  the  15% 
requirement. 

EPA  has  always  interpreted  the  ROP 
requirement  to  be  a  requirement  to 
lower  an  area's  emissions  below  a  target 
level  of  emissions.  See  57  FR  at  13506, 
April  16, 1992.  The  9%  per  post-1996 
requirement  (over  the  three  year  period 


1996  to  1999)  is  in  addition  to  15%  by 
1996  requirement.  See  57  FR  at  13516. 
EPA  continued  this  approach  in 
guidance  documents  issued  subsequent 
to  April  16,  1992. 

The  target  level  for  any  milestone  year 
is  always  calcidated  relative  to  the  1990 
base  year  emissions  in  the  area  and 
results  in  a  lower  target  level  for  each 
milestone  year.  The  15%  target  level  of 
VOC  emissions  is  the  1990  base  year 
inventory  adjusted  to  accoimt  for  the 
effects  on  base  year  emissions  of  certain 
noncreditable  programs  imder  Clean  Air 
Act  section  182(b):  (1)  Certain  mandated 
RACT  and  I/M  rule  corrections,  if  any; 
(2)  certain  mandated  reductions  in 
gasoline  Reid  vapor  pressure  (the  so 
called  "Phase  n  RVP"  program)  to  occur 
in  1992;  and  (3)  the  federal  motor 
vehicle  control  program  in  place  as  of 
1990  (the  so-called  "Tier  0  FMVCP"). 
This  adjusted  VOC  emissions  inventory 
is  reduced  by  15%  to  arrive  at  the  15% 
plan  target  level. 

Calculation  of  the  VOC  target  level  for 
the  1999  milestone  year  starts  with  the 
15%  plan  target  level  and  applies 
farther  decremental  reductions.  Part  of 
the  decrement  is  due  to  effects  on  base 
year  emissions  due  to  the  Tier  0  FMVCP 
between  1996  and  1999  (which  is  not 
creditable  towards  the  «%  per  year  post- 
1996  ROP  requirement  under  the  Act) 
and  part  due  to  application  of  the  post- 
1996  9%  requirement.  Substituting  NOx 
reductions  for  VOC  reductions  only 
lessens  the  additional  9%  VOC 
reduction  requirement  by  1999  to  some 
lesser  percentage,  which  is  1%  in  the 
case  of  the  plan  subject  to  this 
rulemaking  action. 

Under  section  182(b)  of  the  CAA,  the 
ROP  requirements  are  to  be  met 
accounting  for  growth  in  the  area. 

An  emission  reduction  is  the 
difference  between  two  emission 
projections  that  differ  only  in  the 
presence  of  the  effects  of  a  control 
strategy  in  one  case  and  the  absence  in 
the  other  (often  referred  to  the 
"uncontrolled"  projected  emissions). 
For  the  15%  ROP  plan,  the  projection 
year  is  1996  whereas  for  the  Post- 1996 
ROP  plan  the  year  is  1999. 

A  demonstration  «f  ROP  for  the  15% 
plan  requires  that  the  plan  have  enough 
reductions  to  reduce  the  1996  projected 
uncontrolled  emissions  to  less  or  equal 
to  the  1996  target  level.  The  Post-1996 
ROP  plan  has  to  have  enough  VOC 
reductions  to  account  for  growth  in  VOC 
emissions  between  1996  and  1999  emd 
to  make  the  VOC  portion  (when  NOx  is 
substituted)  of  the  1996  to  1999  3%  per 
year  reduction  requirement. 

The  Post- 1996  plan  for  the 
Washington  area  projects  all  emissions 
in  all  categories  to  1999  without  new 
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controls  from  the  1990  base  year  level 
and  then  applies  controls  to  determine 
1999  reductions.  (Any  growth 
projections  in  uncontrolled  emissions 
for  1996  to  1999  or  any  changes  in 
reductions  for  1996  to  1999  in  the  plan 
were  the  difference  between  the  1990  to 
1999  projections  and  the  1990  to  1996 
projections  (from  the  15%  plan)).  The 
Post-1996  ROP  plans  evaluate  the  effects 
of  the  various  creditable  control 
strategies  in  the  plan  on  these 
uncontrolled  emissions  levels  to 
determine  the  reductions  in  1999  from 
the  Post-1996  ROP  plan.  EPA  is 
approving  the  Post- 1996  ROP  plans  on 
the  basis  that  there  were  sufficient 
projected  reductions  to  reduce  the  1999 
projected  uncontrolled  emissions  to  less 
than  or  equal  to  the  target  level. 

Some  measures  used  for  the  15%  ROP 
demonstration  may  produce  more 
reductions  relative  to  projected  1999 
uncontrolled  emissions  for  the  post- 
1996  plan  than  for  the  reductions 
relative  to  projected  1996  uncontrolled 
emissions  the  15%  plan  because  the 
source  categories  affected  by  the 
measiu-es  have  higher  imcontrolled 
emissions  in  the  post-1996  period  due 
to  growth  in  emissions  related  activity. 
(Other  measures  produce  the  same 
reductions  because  the  underlying 
emissions  related  activity  are  projected 
to  remain  steady.)  Some  measures 
namely  the  additional  rules  under  the 
FMVCP  promulgated  since  1990  (i.e., 
"Tier  1")  produce  greater  reductions  for 
a  post-1996  plan  than  for  the  15%  plan 
for  an  additional  reason  than  just 
growth  in  underlying  emissions  related 
activity:  the  post-1996  fleet  contains  a 
higher  percentage  of  vehicles  meeting 
the  newer  standards  than  the  fleet 
assumed  in  the  15%  plan. 

Suppose  a  measure  (implemented 
after  1990  but  before  11/15/96)  can 
reduce  emissions  in  a  sector  (or  at  a 
source)  by  20%.  Suppose  the  1990  base 
line  emissions  for  that  sector  (or  source) 
were  10.0  tons  per  day.  Suppose  the 
emissions  in  the  category  were  projected 
to  grow  1%  per  year  or  6.2%  between 
1990  and  1996  and  9.4%  between  1990 
and  1999.  The  uncontrolled  emissions 
would  be  10.62  (10  x  1.062)  tons  per  day 
for  1996  and  10.94  (10  x  1.094)  tons  per 
day  for  1999.  The  1996  reductions 
would  be  2.12  tons  per  day  (0.20  x 
10.62)  ,  and  the  1999  reductions  would 
be  2.19  (0.20  x  10.94)  tons  per  day. 

A  demonstration  of  ROP  for  the  post- 
1996  plan  requires  that  the  plan  have 
enough  VOC  reductions  to  reduce  the 
1999  projected  uncontrolled  emissions 
to  less  than  or  equal  to  the  relevant  post- 
1996  VOC  target  level. 

hi  the  Post-1996  ROP  plan  the 
measures  used  in  the  15%  plan  are 


evaluated  as  to  how  well  these  measures 
reduce  projected  uncontrolled  1999 
emissions.  These  1999  reductions  were 
added  up  with  the  1999  reductions  from 
additional  measures  implemented  after 
11/15/96  to  get  the  total  emission 
reductions  in  1999  (relative  to  the  1999 
uncontrolled  levels). 

Thus  although  some  measuires  may  be 
included  in  both  the  15%  and  9%  plans, 
only  the  reductions  between  1990  and 
1996  from  those  measures  are  counted 
towards  the  15%  plan,  while  those  from 
1996  to  1999  are  counted  in  the  9% 
plan. 

The  comments  do  not  offer  any 
substantive  alternative  interpretation 
regarding  the  demonstration  of  ROP  to 
that  which  EPA  has  issued  in  guidance 
on  the  subject  except  to  claim  once  a 
measure  has  been  used  towards  the  15% 
requirement  it  cannot  be  used  towards 
the  9%  requirement.  Nor  do  the 
commenters  comment  adversely  on 
EPA's  interpretation  regarding 
demonstration  of  ROP  through 
calcidation  of  target  levels  and  through 
a  showing  that  milestone  year  projected 
emission  inventories  with  all  controls 
are  less  than  the  target  levels.  As 
explained  above,  the  measures  used  to 
achieve  the  15%  reduction  requirement 
by  1996  were  evaluated  for  the  effect  on 
uncontrolled  1999  emissions  (that  were 
projected  from  1990).  In  the  case  of  the 
Metropolitan  Washington,  D.C. 
nonattainment  area  additional  measures 
are  needed  in  the  post-1996  plan  to 
achieve  additional  reductions  needed  to 
offset  growth  in  emissions  after  1996 
and  to  achieve  the  VOC  portion  of  the 
9%  reduction  requirement. 

Comment  18:  We  received  comments 
that  assert  that  EPA  must  document  its 
reasons  for  accepting  Maryland's  and 
Virginia's  emission  reduction  claims. 
The  comments  cite  the  example  of  the 
reductions  from  Maryland's  and 
Virginia's  open  burning  program  and 
the  45%  reduction  claimed  by  Maryland 
for  the  Maryland  nUes  applicable  to 
autobody  refinishing.  The  comments 
state  that  the  States  assume  an  80% 
compliance  with  the  open  burning 
regulations  without  documenting  the 
basis  for  this  assertion.  The  comments 
claim  that  the  80%  compliance 
assertion  is  void  in  the  absence  of  plans 
or  commitments  needed  for  local 
enforcement. 

Response  18:  In  the  case  of 
Maryland's  autobody  refinishing  rule, 
Maryland's  rule  requires  coating  limits 
equivalent  to  those  required  under 
EPA's  proposed  autobody  refinishing 
rule.  Maryland's  rule  also  establishes 
VOC  content  requirements  for  surface 
preparation  cleaners,  equipment 
cleaning,  and  for  application 


equipment.  The  effect  frtjm  the  coating 
limits,  surface  preparation  cleaners,  and 
equipment  cleaning  would  be  a 
reduction  of  42.5%  based  upon  the 
analysis  in  EPA's  Alternative  Control 
Techniques:  Auto  Body  Refinishing 
(EPA  453/R-94-031,  April  1994). 
Maryland's  rule  also  requires  the  use  of 
either  low-volume,  high-pressure  or 
high-voliune,  low-pressure  application 
equipment.  STAPPA  reports  that  the 
Bay  Area  Air  Quality  Management 
District  conservatively  estimates  that 
use  of  HVLP  equipment  can  reduce 
coatings  usage  by  20  to  40%  (STAPPA/ 
ALAPCO,  "Meeting  the  15%  Rate  of 
Progress — A  Menu  of  Options",  pages 
91-99  (Sept.  1993)).  A  20%  reduction  in 
coatings  usage  would  result  in  a  further 
12%  reduction  in  coating  emissions 
which  equate  to  a  further  10%  reduction 
in  overall  emissions.  Based  upon  this 
EPA  believes  the  45%  reduction  credit 
assumed  by  Maryland  is  appropriate 
and  may  be  conservative. 

Regarding  open  burning,  80% 
compliance  is  reasonable  as  a  default 
compliance  rate.  This  default  80% 
compliance  assertion  is  based  upon 
EPA's  guidance  for  rule  effectiveness. 
This  guidance  was  among  that  listed  in 
appendix  A  to  the  TSD  for  the  proposed 
action  (such  as  item  numbers  4,  5,  6,  24, 
27,  30,  35,  36,  and  38  among  others). 
EPA's  guidance  allows  States  to  assume 
80%  compliance  rate  as  a  default.  EPA 
views  the  fact  that  States  take  the 
default  80%  rule  effectiveness  as  a 
defacto  commitment  to  invest 
enforcement  resoiuces  to  ensure  this 
level  of  compliance. 

Comment  19:  We  received  comments 
that  claimed  open  burning  emissions 
were  not  in  the  1990  base  year 
emissions  inventory  for  Maryland  and 
Virginia.  The  comments  assert  that  EPA 
cannot  credit  reductions  trom  emissions 
that  were  not  included  in  the  1990  base 
year  emissions  inventory. 

Response  19:  The  emissions  from  the 
open  burning  category  were 
documented  in  the  1990  base  year 
emissions  inventory.  These  were 
documented  in  Chapter  3.0,  section 
3.4.4.5.2  on  pages  3-65  and  3-66,  and 
on  page  111-32  of  Appendix  3.0  of  the 
"1990  Base  Year  Emissions  Inventory 
for  Stationary  Anthropogenic,  Biogenic 
and  Highway  Vehicle  Emissions  of 
Ozone  Precursors  in  the  Washington, 
DC-MD-VA  Metropolitan  Statistical 
Nonattainment  Area",  dated  September 
22,  1993,  that  was  submitted  by 
Maryland  and  Virginia  as  part  of  their 
1990  base  year  emissions  inventory  SIP. 

Comment  20:  We  received  comments 
asserting  that  the  Maryland  and  Virginia 
attainment  and  Post-1996  ROP  plans  are 
flawed  because  they  assume  a  fleet  mix 
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that  does  not  accurately  reflect  the 
growing  proportion  of  sport  utility 
vehicles  and  gasoline  trucks.  The 
comments  cite  data  from  the  Maryland 
Department  of  the  Environment  for  1996 
and  1999.  The  comments  further  assert 
that  EPA  and  the  states  have  not 
followed  a  consistent  practice  in 
updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  The  comments 
also  assert  that  EPA  cannot  rationally 
approve  SIPs  that  are  based  on  such 
materially  inaccurate  assumptions.  The 
comments  also  assert  continued  use  of 
out-dated  assumptions  is  inconsistent 
with  the  duty  imposed  by  Clean  Air  Act 
section  182(a)(3)  to  triennially  update 
the  emission  inventory.  The  comments 
also  assert  that  if  the  motor  vehicle 
inventory  has  not  been  updated  to 
prepare  die  current  SIP  submission,  it 
should  be  disapproved. 

Response  20:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
prepared.  The  SIPs  use  the  same  vehicle 
fleet  characteristics  that  were  used  in 
the  most  recent  periodic  inventory 
update.  The  Metropolitan  Washington 
D.C.  Ozone  Nonattainment  Area  SIP  is 
based  on  vehicle  registration  data  from 
1996,  which  is  the  most  recent  data 
available  at  the  time  the  SIP  was 
prepared  and  submitted.  Clearly  the 
1999  data  could  not  have  been  used  in 
motor  vehicle  emissions  projections 
prepared  in  the  fall  of  1998  as 
dociunented  in  Appendix  D  of  the  SIP. 
EPA  requires  the  most  recent  available 
data  to  be  used,  but  we  do  not  require 
it  to  be  updated  on  a  specific  schedule. 
Therefore,  different  SIPs  base  their  fleet 
mix  on  different  years  of  data.  Our 
guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Further,  EPA  does  not  require  states  to 
go  back  and  reanalyze  SIP  submissions 
if  new  data  becomes  available  shortly 
before  EPA  takes  final  action  on  the  SIP. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILE6  (as  required 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  from  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
vdth  MOBILE6.  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILE6.  EPA  is  requiring  the 
Metropolitan  Washington,  D.C.  area 
states  to  revise  the  attainment  budgets 
using  MOBILE6. 

Comment  21 :  We  received  comments 
that  assert  that  the  Post- 1996  ROP  plan 
and  the  attainment  plan  fail  to  include 
a  program  to  provide  for  the 
enforcement  of  the  adopted  control 


measures  as  required  by  section 
110(a)(2)(C)  of  the  CAA.  The  conunents 
assert  that  these  plans  must  contain  a 
legally  enforceable  SIP  commitment  to 
enforce  the  various  control  strategies 
relied  upon  for  emission  reduction 
credit.  The  comments  assert  that  EPA 
review  of  state  enforcement  programs  in 
connection  with  federal  grantmaking 
does  not  satisfy  EPA's  duty  to  ensure 
that  the  SIP  itself  contains  the  legally 
required  enforcement  and  funding 
commitments. 

Response  21 :  EPA  disagrees  with  the 
commenter's  assertion  that  states  must 
provide  such  information  with  each  SIP 
revision.  Although  Clean  Air  Act 
•sections  110(a)(2)(E)  and  110(a)(2)(C)  do 
contain  these  provisions  cited  by  the 
commenter,  section  110(a)(2)(H)  is  the 
statutory  provision  which  governs 
requirements  for  individual  plan 
revisions  which  States  may  be  required 
to  submit  from  time  to  time.  There  are 
no  cross-references  in  section 
7410(a)(2)(H)  to  either  7410(a)(2)(E)  or 
7410(a)(2)(C).  Therefore.  EPA  concludes 
that  Congress  did  not  intend  to  require 
States  to  submit  an  analysis  of  adequate 
funding  and  enforcement  with  each 
subsequent  and  individual  SIP  revision 
submitted  imder  the  authority  of  section 
110(a)(2)(H). 

Once  EPA  approves  a  State's  SIP  as 
meeting  section  110(a)(2),  EPA  is  not 
required  to  reevaluate  that  SIP  for  each 
new  revision  to  the  plan  to  meet 
additional  requirements  in  later  sections 
of  the  Act.  The  Metropolitan 
Washington  D.C.  area  States  had 
previously  received  approval  of  their 
section  110(a)(2)  SIPs. 

In  a  final  rulemaking  action  published 
on  February  25, 1984  (49  FR  3063),  EPA 
approved  Virginia's  financial  and 
manpower  resource  commitments,  after 
having  proposed  approval  of  these 
commitments  on  February  3, 1983  (48 
FR  5124  at  5127). 

In  a  final  rulemaking  action  published 
on  March  8,  1984  (49  FR  8610),  EPA 
approved  Maryland's  financial  and 
manpower  resource  commitments,  after 
having  proposed  approval  of  these 
commitments  on  February  3,  1983  (48 
FR  5048  at  5052). 

In  a  final  rulemaking  action  published 
on  October  3, 1984  (49  FR  39059  at 
39060),  EPA  approved  the  District's 
financial  and  manpower  resource 
commitments,  after  having  proposed 
approval  of  these  commitments  on 
December  17,  1983  (48  FR  54833  at 
54836). 

Neither  this  commenter  or  any  other 
person  has  submitted  substantive 
comments  that  would  lead  EPA  to 
separately  analyze  whether  it  should 
call  on  the  states  to  revise  their  section 


110(a)(2)  SIPs  regarding  enforcement 
and  funding. 

m.  Final  Action 

A.  The  District  of  Columbia 

1.  Post-1996  ROP  Plan 

EPA  is  approving  the  District  of 
Coliunbia's  post-1996  (ROP)  plan  SIP 
revision  for  the  Washington  area  which 
was  submitted  on  November  3,  1997, 
and  supplemented  on  May  25, 1999. 

2.  Attainment  Demonstration 

EPA  is  approving  the  District  of 
Columbia's  attainment  demonstration 
SIP  revision  for  the  Washington  area 
which  was  submitted  on  April  24,  1998, 
and  supplemented  on  October  27,  1998, 
and  on  February  16,  2000,  and  section 
9.1.1.2  of  the  March  22,  2000  SIP 
supplement  dealing  with  a  commitment 
to  revise  the  2005  attaiiunent  motor 
vehicle  emissions  budgets  within  one- 
year  of  the  EPA's  release  of  the 
MOBILE6  model. 

3.  Attaiiunent  Date  Extension 

EPA  is  approving  the  District  of 
Columbia's  request  for  an  attainment 
date  extension  bom  November  15, 1999 
to  November  15,  2005.  for  the 
Washington  area. 

B.  State  of  Maryland 

1.  Post-1996  Plan 

EPA  is  approving  the  State  of 
Maryland's  post-1996  (ROP)  plan  SIP 
revision  for  the  Washington  area  which 
was  submitted  on  December  24,  1997. 
and  supplemented  on  May  20, 1999, 
and  the  transportation  control  measiu«s 
in  Appendix  H  of  the  May  20,  1999 
submittal. 

2.  Attainment  Demonstration 

EPA  is  approving  the  State  of 
Maryland's  attainment  demonstration 
SIP  revision  for  the  Washington  area 
which  was  submitted  on  April  29,  1998 
and  supplemented  on  August  17,  1998 
and  February  14,  2000,  and  only  section 
9.1.1.2  of  the  March  31,  2000  SIP 
supplement  dealing  with  a  commitment 
to  revise  the  2005  attainment  motor 
vehicle  emissions  budgets  within  one- 
year  of  the  EPA's  release  of  the 
MOBILE6  model. 

3.  Attainment  Date  Extension 

EPA  is  approving  the  State  of 
Maryland's  request  for  an  attainment 
date  extension  from  November  15, 1999 
to  November  15,  2005.  for  the 
Washington  area. 
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C.  Commonwealth  of  Virginia 

1.  Post  -1996  Plan 

EPA  is  approving  the  Commonwealth 
of  Virginia's  post-1996  (ROP)  plan  SIP 
revision  for  the  Washington  area  which 
was  submitted  on  December  19, 1997, 
and  supplemented  on  May  25,  1999, 
and  the  transportation  control  measures 
in  Appendix  H  of  the  May  25,  1999 
submittal. 

2.  Attainment  Demonstration 

EPA  is  approving  the  Commonwealth 
of  Virginia's  attainment  demonstration 
SIP  revision  for  the  Washington  area 
which  was  submitted  on  April  29,  1998 
and  supplemented  on  August  18,  1998, 
and  February  9,  2000,  and  only  section 
9.1.1.2  of  the  March  31,  2000  SIP 
supplement  dealing  with  a  commitment 
to  revise  the  2005  attainment  motor 
vehicle  emissions  budgets  within  one- 
year  of  the  EPA's  release  of  the 
MOBILE6  model. 

3.  Attainment  Date  Extension 

EPA  is  approving  the  Commonwealth 
of  Virginia's  request  for  an  attainment 
date  extension  for  the  Washington  area 
from  November  15,  1999  to  November 
15.  2005. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or, 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 


Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a  . 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  the  Post-1996  ROP  plan,  the 
ozone  attainment  demonstration  and  the 
attaiiunent  date  extension  SIP  revisions 
submitted  by  the  District.  Maryland  and 
Virginia  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  ef  seq. 

Dated:  December  15.  2000. 
Thomas  C.  Vohaggio. 
Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  J-DC 

2.  Section  52.475  is  added  to  read  as 
follows: 

§52.475    Extensions. 

The  Administrator  hereby  approves  a 
request  to  extend  the  attainment  date  for 
the  national  ambient  air  quality 
standards  for  ozone  to  November  15. 
2005  for  the  Metropolitan  Washington. 
DC  ozone  nonattainment  area. 

3.  Section  52.476  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§  52.476    Control  strategy  and  rate-of- 
progress  plan:  ozone. 

***** 

(b)  EPA  is  approving  the  District  of  '' 
Columbia's  post-1996  (ROP)  plan  SIP 
revision  for  the  Washington  area  which 
was  submitted  on  November  3.  1997. 
and  supplemented  on  May  25,  1999. 

(c)  EPA  approves  the  revisions  to  the 
State  Implementation  Plan  submitted  by 
the  District  of  Columbia  Department  of 
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Health  on  April  24,  1998.  October  27, 
1998.  and  February  16,  2000,  and  only 
section  9.1.1.2  of  the  March  22,  2000 
SIP  supplement  dealing  with  a 
commitment  to  revise  the  2005 
attainment  motor  vehicle  emissions 
budgets  within  one-year  of  the  EPA's 
release  of  the  MOBILES  model.  The 
revisions  are  for  the  purpose  of 
satisfying  the  attainment  demonstration 
requirements  of  section  182(c)(2)(A)  of 
the  Clean  Air  Act  for  the  Metropolitan 
Washington,  E)C  serious  ozone 
nonattainment  area.  The  revision 
establishes  an  attainment  date  of 
November  15.  2005  for  the  Metropolitan 
Washington.  DC  ozone  nonattainment 
area.  This  revision  establishes  motor 
vehicle  emissions  budgets  for  2005  of 
101.4  tons  per  day  of  volatile  organic 
compounds  (VOC)  and  166.7  tons  per 
day  of  nitrogen  oxides  (NOx)  to  be  used 
in  transportation  conformity  in  the 
Metropolitan  Washington,  DC.  Serious 
ozone  nonattainment  area  until  revised 
budgets  based  upon  the  MOBILE6 
model  are  submitted  and  found 
adequate.  In  the  revision,  the  District  of 
Columbia  commits  to  revise  their  VOC 
and  NOx  transportation  conformity 
budgets  within  one  year  of  the  release 
of  the  MOBILE6  model.  The  District  of 
Columbia  also  commits  to  conduct  a 
mid-course  review  to  assess  modeling 
and  monitoring  progress  achieved 
towards  the  goal  of  attainment  by  2007. 
and  submit  the  results  to  EPA  by 
December  31,2003. 

SubfMrt  V-MD 

4.  Section  52.1078  is  added  to  read  as 
follows: 

S  52.1 078    ExtwtskMis. 

The  Administrator  hearby  approves  a 
request  to  extend  the  attainment  date  for 
the  national  ambient  air  quality 
standards  for  ozone  to  November  15. 
2005  for  the  MetropoUtan  Washington. 
E)C  ozone  nonattainment  area. 

5.  Section  52.1076  is  amended  by 
adding  paragraphs  (d)  and  (g)  to  read  as 
follows: 

f  52.1 076    Control  strategy  and  rate-of- 
progress  plan:  ozone. 

***** 

(d)  EPA  is  approving  the  State  of 
Maryland's  post-1996  (ROP)  plan  SIP 
revision  for  the  Washington  area  which 


was  submitted  on  December  24. 1997. 

and  supplemented  on  May  20,  1999. 

and  the  transportation  control  measures 

in  Appendix  H  of  the  May  20, 1999 

submittal. 

*        •        •        *        • 

(g)  EPA  approves  the  revisions  to  the 
State  Implementation  Plan  submitted  by 
the  Maryland  Department  of  the 
Environment  on  April  29,  1998,  August 
17, 1998,  and  February  14.  2000,  and 
only  section  9.1.1.2  of  the  March  31, 
2000  SIP  supplement  dealing  with  a 
commitment  to  revise  the  2005 
attainment  motor  vehicle  emissions 
budgets  within  one-year  of  the  EPA's 
release  of  the  MOBILE6  model.  The 
revisions  are  for  the  purpose  of 
satisfying  the  attainment  demonstration 
requirements  of  section  182(c)(2)(A)  of 
the  Clean  Air  Act  for  the  Metropolitan 
Washington,  DC  serious  ozone 
nonattainment  area.  The  revision 
establishes  an  attainment  date  of 
November  15,  2005  for  the  Metropolitan 
Washington,  DC  ozone  nonattainment 
area.  This  revision  establishes  motor 
vehicle  emissions  budgets  for  2005  of 
101.4  tons  per  day  of  volatile  organic 
compounds  (VOC)  and  166.7  tons  per 
day  of  nitrogen  oxides  (NOx)  to  be  used 
in  transportation  conformity  in  the 
Metropolitan  Washington.  DC.  Serious 
ozone  nonattainment  area  until  revised 
budgets  based  upon  the  M0BILE6 
model  are  submitted  and  found 
adequate.  In  the  revision.  Maryland 
commits  to  revise  their  VOC  and  NOx 
transportation  conformity  budgets 
within  one  year  of  the  release  of  the 
MOBILES  model.  Maryland  also 
commits  to  conduct  a  mid-course 
review  to  assess  modeling  and 
monitoring  progress  achieved  towards 
the  goal  of  attainment  by  2007,  and 
submit  the  results  to  EPA  by  December 
31,  2003. 

Subpart  W-VA 

6.  Section  52.2429  is  added  to  read  as 
follows: 

§52.2429    Extensions. 

The  Administrator  hearby  approves  a 
request  to  extend  the  attainment  date  for 
the  national  ambient  air  quality 
standards  for  ozone  to  November  15. 
2005  for  the  Metropolitan  Washington. 
DC  ozone  nonattainment  area. 


7.  Section  52.2428  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§52.2428    Control  Strategy  and  rate-of- 
progress  plans:  ozone. 

***** 

(c)  EPA  is  approving  the 
Commonwealth  of  Virginia's  post-1996 
(ROP)  plan  SIP  revision  for  the 
Washington  area  which  was  submitted 
on  December  19. 1997,  and 
supplemented  on  May  25,  1999,  and  the 
transportation  control  measures  in 
Appendix  H  of  the  May  25, 1999 
submittal. 

(d)  EPA  approves  the  revisions  to  the 
State  Implementation  Plan  submitted  by 
the  Virginia  Department  of 
Environmental  Quality  on  April  29. 
1998.  August  18,  1998,  and  February  9, 
2000,  and  only  section  9.1.1.2  of  the 
March  31,  2000  SIP  supplement  dealing 
with  a  commitment  to  revise  the  2005 
attainment  motor  vehicle  emissions 
budgets  within  one-year  of  the  EPA's 
release  of  the  MOBILE6  model.  The 
revisions  are  for  the  purpose  of 
satisfying  the  attainment  demonstration 
requirements  of  section  182(c)(2)(A)  of 
the  Clean  Air  Act  for  the  Metropolitan 
Washington,  DC  serious  ozone 
nonattainment  area.  The  revision 
establishes  an  attainment  date  of 
November  15,  2005  for  the  Metropolitan 
Washington.  DC  ozone  nonattainment 
area.  This  revision  establishes  motor 
vehicle  emissions  budgets  for  2005  of 
101.4  tons  per  day  of  volatile  organic 
compoxmds  (VOC)  and  166.7  tons  per 
day  of  nitrogen  oxides  (NOx)  to  be  used 
in  transportation  conformify  in  the 
Metropolitan  Washington,  DC.  Serious 
ozone  nonattainment  area  until  revised 
budgets  based  upon  the  MOBILE6 
model  are  submitted  and  foimd 
adequate.  In  the  revision.  Virginia 
commits  to  revise  their  VOC  and  NOx 
transportation  conformity  budgets 
within  one  year  of  the  release  of  the 
MOBILE6  model.  Virginia  also  commits 
to  conduct  a  mid-course  review  to 
assess  modeling  and  monitoring 
progress  achieved  towards  the  goal  of 
attainment  by  2007.  and  submit  the 
results  to  EPA  by  December  31,  2003. 

[FR  Doc.  01-61  Filed  1-2-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CT056-7215b;  FRL-6924-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Connecticut;  Ona-Hour  Ozone 
Attainment  Damonatration  and 
Attainment  Data  Extenalon  for  the 
Greater  Connecticut  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  action  approves  Connecticut's  One- 
Hour  Ozone  Attainment  Demonstration 
for  the  Greater  Connecticut  serious 
nonattainment  area  and  extends  the 
attainment  date  for  this  area  until 
November  15,  2007.  This  approval  of 
the  attainment  demonstration  SIP 
establishes  the  2007  volatile  organic 
compound  (VOC)  and  nitrogen  oxide 
(NOx)  motor  vehicle  emissions  budgets 
for  the  Greater  Connecticut  serious 
ozone  nonattaiiunent  area  for  use  in 
transportation  conformity.  A  notice  of 
proposed  nUe  making  was  published  on 
this  action  on  December  16, 1999  (64  FR 
70332).  EPA  received  comments  on  that 
proposal  as  well  as  other  supplemental 
proposals  for  this  action.  In  this  action, 
EPA  responds  to  those  comments. 
EFFECTIVE  DATE:  This  nde  becomes 
effective  on  February  2,  2001. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment 
weekdays  firom  9  a.m.  to  4  p.m.  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
EPA — New  England,  One  Congress 
Street,  11th  floor,  Boston,  MA;  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Enviroiunental  Protection 
Agency,  Room  M-1500,  401  M  Street 
(Mail  Code  6102),  S.W.,  Washington, 
DC;  and  the  Bureau  of  Air  Management, 
Department  of  Environmental 
Protection.  State  Office  Building,  79  Elm 
Street,  Hartford.  CT  06106-1630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart,  (617)  916-1664. 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

I.  What  Connecticut  SIP  revision  is  the  topic 

of  this  action? 
n.  What  previous  action  has  been  taken  on 

this  SIP  revision? 


m.  What  are  the  requirements  for  full 
approval  of  the  attainment 
demonstration? 

IV.  How  did  Connecticut  fulfill  these 

requirements  for  full  approval? 

V.  What  SIP  elements  did  EPA  need  to  take 

action  on  before  full  approval  of  the 
attainment  demonstration  could  be 
granted? 

VI.  What  comments  were  received  on  the 

proposed  approvals  and  how  has  EPA 

responded  to  those? 
vn.  EPA  action 
Vin.  Administrative  requirements 

I.  What  Connecticut  SIP  Revision  is  the 
Topic  of  This  Action? 

An  attaimnent  demonstration  SIP  was 
submitted  on  September  16,  1998  by  the 
Connecticut  Department  of 
Environmental  Protection  for  the 
Greater  Connecticut  one-hour  serious 
ozone  nonattainment  area.  The  SIP 
revision  was  subject  to  public  notice 
and  comment  by  the  State  and  a  hearing 
was  held  in  May  1998.  Connecticut  also 
requested  an  attaimnent  date  extension 
for  this  area  in  its  September  1998 
submittal.  The  State  requested  a  new 
attainment  date  of  November  15,  2007. 
On  February  8,  2000,  Connecticut  DEP 
submitted  an  addendum  to  the  ozone 
attainment  demonstration  for  the 
Greater  Coimecticut  nonattainment  area. 
The  addendum  was  submitted  in 
response  to  requirements  EPA 
articulated  as  necessary  for  full  approval 
in  its  proposed  rulemaking  on  the 
September  16, 1998  attainment 
demonstration  SIP. 

n.  What  Previous  Action  Has  Been 
Taken  on  This  SIP  Revision? 

EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Connecticut's  Greater  Connecticut  area's 
ozone  attaimnent  demonstration  on 
December  16.  1999  (64  FR  70332).  In 
that  action,  EPA  proposed  to  approve 
the  ozone  attainment  demonstration 
submitted  by  the  State,  and  proposed  to 
approve  an  attaiiunent  date  extension 
for  the  Greater  Coimecticut 
nonattainment  area  to  November  15, 
2007.  EPA  also  proposed,  in  the 
alternative,  to  disapprove  the  attainment 
demonstration  if  Connecticut  did  not 
submit  an  adequate  motor  vehicle 
emissions  budget  consistent  with 
attainment.  Also,  on  December  16, 1999, 
EPA  proposed  to  approve  and/or 
conditionally  approve  or  disapprove  in 
the  alternative  the  attainment 
demonstration  SIPs  for  nine  other  areas 
in  the  eastern  United  States  (64  FR 
70317). 

On  February  22,  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
aimoimcing  two  guidance  memoranda 
relating  to  the  ten  one-hour  ozone 


attainment  demonstrations  (including 
Greater  Connecticut)  proposed  for 
approval  or  conditional  approval  on 
December  16,  1999.  The  guidance 
memoranda  are  entitled:  "Guidance  on 
Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment 
Demonstrations,"  dated  November  3, 
1999.  and  "Guidance  on  the  Reasonably 
Available  Control  Measiu'es  (RACM) 
Requirement  and  Attaiiunent 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas,"  dated  November 
30, 1999. 

On  June  16,  2000  (65  FR  37778),  EPA 
notified  the  public  that  we  had  found 
the  2007  VOC  and  NOx  motor  vehicle 
emission  budgets  submitted  by 
Connecticut  on  February  8,  2000 
adequate  for  conformity  purposes.  A 
public  comment  period  was  held  on 
these  budgets  when  they  were  posted  at 
www.epa.gov/oms/transp/conform/ 
currsips.htm.  The  public  comment 
period  began  on  February  14,  2000,  and 
closed  on  March  20,  2000.  No  public 
comments  were  received  by  EPA  during 
the  public  comment  period  offered  by 
EPA  on  the  specific  transportation 
conformity  budgets  submitted  by 
Connecticut  DEP  on  February  8.  2000. 
EPA  did,  however,  receive  comments 
that  opposed  EPA  determining  budgets 
submitted  by  Connecticut  adequate  for 
transportation  conformity  purposes 
when  we  originally  proposed  approval 
of  the  Greater  Connecticut  attainment 
demonstration  on  December  16, 1999. 
EPA  responded  to  all  of  those  comments 
before  determining  the  2007  budgets 
adequate.  A  copy  of  the  response  to 
comments  is  available  at  http:// 
www.epa.gov/oms/transp/conform/ 
resp ct.pdf. 

CJn  July  28,  2000  (65  FR  46383),  a 
notice  of  supplemental  proposed 
rulemaking  was  published  relating  to 
the  ten  one-hour  ozone  attainment 
demonstrations  (including  Greater 
Coimecticut)  proposed  for  approval  or 
conditional  approval  on  December  16, 
1999.  In  the  supplemental  notice,  EPA 
clarified  and  expanded  on  two  issues 
relating  to  the  motor  vehicle  emissions 
budgets  in  the  attainment  demonstration 
SIPs.  In  addition,  EPA  reopened  the 
comment  period  to  take  comment  on 
those  two  issues  and  to  allow  comment 
on  any  additional  materials  that  were 
placed  in  the  dockets  for  the  ten 
proposed  actions  close  to  or  after  the 
initial  comment  period  closed  on 
February  14,  2000. 

On  October  16,  2000  (65  FR  61134), 
another  notice  of  supplemental 
proposed  rulemaking  was  published  to 
provide  further  support  for  the  proposed 
attainment  demonstration  published  on 
December  16,  1999  for  the  four  serious 
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ozone  nonattainment  areas  (which 
includes  Greater  Connecticut).  In  this 
supplemental  notice,  EPA  made 
available  an  analysis  it  had  performed  to 
evaluate  emission  levels  of  oxides  of 
nitrogen  (NOx)  and  volatile  organic 
compounds  (VOC)  and  their 
relationships  to  the  application  of 
current  and  anticipated  control 
measures  expected  to  be  implemented 
in  foiw  serious  one-hour  ozone 
nonattainment  areas.  This  analysis  was 
doneto  determine  if  additional 
reasonably  available  control  measures 
(RACM)  are  available  after  adoption  of 
Clean  Air  Act  (CAA  or  Act)  required 
measures  in  the  four  serious  ozone 
nonattainment  areas  (i.e..  Greater 
Connecticut;  Western  Massachusetts; 
Washington,  D.C.;  and  Atlanta,  Georgia). 

As  explained  in  the  supplemental 
notice,  EPA  performed  this  analysis  in 
response  to  comments  that  were 
submitted  on  the  proposals  for  these 
areas'  one-hour  ozone  attainment 
demonstrations.  Originally,  EPA 
established  a  comment  period  for  this 
supplemental  proposal  ending  on 
October  31,  2000.  A  notice  extending 
the  comment  period  on  the  October  16, 
2000  notice  was  published  on 
November  2,  2000  (65  FR  65818).  Due 
to  a  typographical  error  in  the 
November  2.  2000  notice,  an  additional 
notice  clarifying  the  close  of  the 
comment  period  was  published  on 
November  9,  2000  (65  FR  67319). 

Comments  received  on  all  of  the 
proposed  notices  listed  in  this  section 
relevant  to  the  Greater  Connecticut 
attainment  demonstration  and 
attainment  date  extension  are  discussed 
in  section  VI  below. 

m.  What  Are  the  Requirements  for  Full 
Approval  of  the  Attainment 
Demonstration? 

In  the  NPR  for  the  Greater 
Connecticut  attainment  demonstration 
SIP  published  on  December  16,  1999, 
EPA  proposed,  in  the  alternative,  to 
disapprove  the  attainment 
demonstration  if  Connecticut  did  not 
submit  an  adequate  motor  vehicle 
emissions  budget  consistent  with 
attainment.  EPA  also  said  it  will  require 
Connecticut  to  incorporate  the  Tier  2/ 
Sulfur  requirements  into  the  attainment 
demonstration  in  order  to  fully  approve 
the  attainment  demonstration.  This  was 
based  on  the  view  that  the  Tier  2 /Sulfur 
program  benefits  were  needed  to 
improve  the  state's  weight-of-evidence 
analysis.  EPA  stated  that  it  expected 
Connecticut  to  revise  and  submit  its 
motor  vehicle  emissions  budgets  to 
account  for  Tier  2  reductions  before 
final  approval  of  the  attainment 
demonstration,  and  to  commit  to  further 


revise  those  motor  vehicle  emissions 
budgets  within  one  year  of  when  EPA 
issues  the  MOBILE6  model  for 
estimating  mobile  soiut;e  emissions. 
Lastly,  EPA  required  Connecticut  DEP 
to  amend  the  enforceable  commitment  it 
submitted  with  its  attainment 
demonstration  to  submit  a  mid-coiu«e 
review  (MCR).  EPA  said  that  in  order  for 
EPA  to  move  forward  to  approve  the 
Greater  Connecticut  attainment 
demonstration,  Connecticut  will  have  to 
agree  to  perform  the  MCR  immediately 
following  the  2003  ozone  season  and  to 
submit  the  results  to  EPA  by  December 
31,  2003. 

As  discussed  in  section  IV  below, 
Connecticut  has  met  all  of  the  above 
requirements  for  full  approval  of  its 
attainment  demonstration  for  the 
Greater  Connecticut  area. 

IV.  How  Did  Connecticut  Fulfill  These 
Requirements  for  Full  Approval? 

On  February  8,  2000,  Connecticut 
DEP  submitted  an  addendum  to  the 
ozone  attainment  demonstrations  for  the 
Greater  Connecticut  serious 
nonattainment  area  and  for  Connecticut 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  severe  ozone 
nonattainment  area.  The  addendum  was 
submitted  in  response  to  requirements 
EPA  articulated  as  necessary  for  full 
approval  in  its  proposed  rulemakings  on 
the  two  attainment  demonstration  SIPs. 
A  public  hearing  on  the  addendum  was 
held  by  the  Connecticut  DEP  in  January 
2000.  This  addendum  to  the  SIP,  as  it 
pertains  to  the  Greater  Connecticut 
serious  nonattainment  area,  is  being 
approved  in  this  final  action.  The 
addendum  to  the  SIP,  as  it  pertains  to 
the  Connecticut  portion  of  the  New 
York-Northern  New  Jersey-Long  Island 
severe  ozone  nonattainment  area,  will 
be  dealt  with  in  a  future  rulemaking 
action. 

The  February  8,  2000  addendum 
contained  2007  VOC  and  NOx  motor 
vehicle  emissions  budgets  for  the 
Greater  Connecticut  serious 
nonattainment  area.  The  motor  vehicle 
emissions  budgets  were  calculated  to  be 
consistent  with  requirements 
Connecticut  is  relying  on  in  its 
attainment  demonstration  for  the 
Greater  Connecticut  area.  Connecticut 
also  incorporated  credit  for  the  Tier  2/ 
sulfur  program  in  calculating  the 
emissions  budgets  consistent  with  the 
issued  November  8,  1999  memorandum 
entitled  "1-Hour  Ozone  Attainment 
Demonstrations  and  Tier  2/Sulfur 
Rulemaking"  from  Lydia  Wegman, 
Office  of  Air  Quality  Planning  and 
Standards  and  Merrylin  Zaw-Mon, 
Office  of  Mobile  Sources.  The  motor 
vehicle  emissions  budgets  for  2007  for 


VOC  and  NOx  submitted  by  Connecticut 
are  shown  in  Table  1. 

Table  1— 2(X)7  Transportation 
Conformity  Budgets 


One-hour  ozone  non- 
attainment  area 

VOC 
(tons/day) 

NOx 
(tons/day) 

Greater  Connectiait 

30.0 

79.6 

EPA  sent  a  letter  to  Connecticut  DEP 
on  May  31,  2000  finding  these  budgets 
adequate  for  use  in  transportation 
conformity  determinations.  Our 
adequacy  determination  was  done 
subsequent  to  EPA  offering  an 
opportunity  for  public  comment  on  the 
Connecticut  budgets  and  addressing  all 
relevant  comments  received.  The  public 
comment  period  began  on  these  budgets 
when  they  were  posted  on  EPA's  web 
site  at  www.epa.gov/oms/transp/ 
conform/currsips.htm.  The  public 
comment  period  began  on  February  14, 
2000,  and  closed  on  March  20,  2000. 
and  no  public  comments  were  received 
by  EPA  during  this  period.  As  explained 
previously,  EPA  did  receive  comments 
that  opposed  EPA  determining  adequate 
the  budgets  submitted  by  Connecticut 
for  transportation  conformity  purposes 
during  the  original  comment  period  on 
the  proposed  approval  of  the  Greater 
Connecticut  attainment  demonstration. 
EPA  responded  to  all  of  those  comments 
before  determining  the  2007  budgets 
adequate.  A  copy  of  the  response  to 
comments  is  available  at  http;// 
www.epa.gov/oms/transp/conform/ 
resp ct.pdf. 

On  June  16,  2000  (65  FR  37778),  EPA 
notified  the  public  that  we  had  found 
the  2007  VOC  and  NOx  motor  vehicle 
emission  budgets  submitted  by 
Connecticut  on  February  8,  2000 
adequate  for  conformity  purposes. 
These  budgets  became  effective  on  July 
3,  2000.  In  today's  action,  EPA  is 
approving  these  budgets  into  the  SIP. 

'The  budgets  that  we  are  approving 
into  the  SIP  in  today's  action  should  be 
used  for  transportation  conformity 
piuposes  until  revised  motor  vehicle 
emissions  budgets  are  submitted  and 
EPA  has  found  them  adequate.  The 
budgets  we  are  approving  today  as  part 
of  the  attainment  demonstration  will 
apply  for  conformity  purposes  until 
there  are  new,  adequate  budgets 
consistent  with  the  commitments  to 
revise  the  budgets.  Connecticut  has 
committed  in  its  February  8,  2000 
addendum  to  the  attainment 
demonstration  to  revise  their  VOC  and 
NOx  transportation  conformity  budgets 
within  one  year  of  the  release  of 
MOBILE6.  These  revised  budgets  will 
apply  for  conformity  purposes  as  soon 
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as  we  find  them  adequate.  EPA  is 
approving  that  commitment  in  today's 
action.  If  the  State  fails  to  meet  its 
commitment  to  submit  revised  budgets 
using  M0BILE6,  EPA  could  make  a 
finding  of  failure  to  implement  the  SIP, 
which  would  start  a  sanctions  clock 
under  Clean  Air  Act  section  179.  Once 
we  have  confirmed  that  the  revised 
budgets  are  adequate,  they  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  now. 

U  the  revised  budgets  raise  issues 
about  the  sufficiency  of  the  attainment 
demonstration,  EPA  will  work  with 
States  on  a  case-by-case  basis.  If  the 
revised  budgets  show  that  motor  vehicle 
emissions  are  lower  than  the  budgets  we 
are  approving  today,  a  reassessment  of 
the  attainment  demonstration's  analysis 
will  be  necessary  before  reallocating  the 
emission  reductions  or  assigning  them 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin.  In  other  words,  the  area 
must  assess  how  its  original  attainment 
demonstration  is  impacted  by  using 
MOBILE6  vs.  MOBILES  before  it 
reaUocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
useofMOBILE6. 

The  Addendimi  also  includes 
Connecticut's  analysis  of  the  future  air 
quality  design  value  for  the  Greater 
Connecticut  serious  nonattainment  area, 
which  is  identical  to  the  EPA  analysis 
found  in  the  Technical  Support 
Dociunent  to  the  notice  of  proposed 
rulemaking  published  December  16, 
1999.  This  analysis  supports  the 
contention  outlined  in  the  notice  of 
proposed  rulemaking  that  additional 
emission  controls  beyond  the  benefits  of 
the  Tier  2/Sulfur  program  are  not 
expected  to  be  needed  for  the  Greater 
Connecticut  area  to  demonstrate 
attainment. 

Lastly,  the  February  8,  2000 
addendimi  contains  a  commitment  by 
Connecticut  to  conduct  a  mid-course 
review  to  assess  modeling  and 
monitoring  progress  achieved  towards 
the  goal  of  attainment  by  2007. 
Connecticut  has  committed  to  perform 
the  review  and  submit  the  results  to 
EPA  by  December  31,  2003.  EPA  is 
approving  that  commitment  in  today's 
action. 

V.  What  SIP  Elements  Did  EPA  Need  To 
Take  Final  Action  on  Before  Full 
Approval  of  the  Attainment 
Demonstration  Could  Be  Granted? 

In  the  NPR  for  the  Connecticut 
attainment  demonstration  SIP  published 
on  December  16. 1999,  EPA  stated  that 
it  intended  to  publish  final  rulemaking 
on  VOC  RACT  pursuant  to  sections 
182(b)(2)(A)  and  (C)  of  Clean  Air  Act, 
the  9%  rate  of  progress  plan  through 


1999,  the  State  opt-in  to  the  National 
Low  Emission  Vehicle  program,  and  the 
NOx  SIP  call  SIP  for  the  Greater 
Connecticut  area  either  before  or  at  the 
same  time  as  publication  of  final 
approval  of  the  attainment 
demonstration.  These  measures  are 
needed  to  fully  approve  the  attainment 
demonstration  and  the  attainment  date 
extension  request. 

EPA  approved  the  Connecticut  VOC 
RACT  rules  pursuant  to  sections 
182(b)(2)(A)  and  (C)  of  Clean  Air  Act  on 
October  19,  2000  (65  FR  62620).  EPA 
approved  the  Connecticut  area's  9%  rate 
of  progress  plan  on  October  19,  2000  (65 
FR  62624).  EPA  approved  Connecticut's 
opt  in  the  National  Low  Emission 
Vehicle  (NLEV)  program  on  March  9, 
2000  (65  FR  12476).  Lastly,  the  final 
approval  of  Connecticut's  NOx  SIP  call 
SIP  was  granted  by  EPA  Region  I's 
Regional  Administrator  on  October  20, 

2000.  As  of  December  15.  2000,  this 
approval  was  awaiting  publication.  The 
approved  SIP  Call  rule  will  be 
promulgated  at  40  CFR  52.370(c)(86). 

Additionally,  subsequent  to  the 
December  16,  1999  proposal,  EPA 
granted  full  approval  to  two  other  SIP 
elements  in  Connecticut.  On  March  9, 
2000  (65  FR  12474),  EPA  approved 
Connecticut's  Clean  Fuel  Fleets 
Substitute  Plan  as  meeting  the 
requirements  of  section  182(c)(4)  of  the 
Clean  Air  Act.  On  October  27,  2000  (65 
FR  64357),  EPA  approved  the 
Connecticut  Enhanced  Inspection  and 
Maintenance  program  SIP  converting  it 
from  a  limited  approval  under  the  Clean 
Air  Act  to  a  full  approval. 

VI.  What  Comments  Were  Received  on 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Those? 

EPA  received  comments  from  the 
pubUc  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  on 
December  16,  1999  (64  FR  70332)  for  the 
Greater  Connecticut  area's  ozone 
attainment  demonstration.  Comments 
were  received  from  the  Conservation 
Law  Foundation;  Robert  E.  Yuhnke 
(Attorney  for  Environmental  E)efense 
and  Natural  Resources  Defeflse 
Council);  the  Midwest  Ozone  Group; 
and  ELM  Packaging  Company.  The 
following  discussion  summarizes  and 
responds  to  the  comments  received  on 
the  December  16,  1999  proposal.  For 
convenience,  the  comments  have  been 
grouped  into  categories. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  proposed 
rulemaking  published  on  July  28,  2000 
(65  FR  46383).  in  which  EPA  clarified 
and  expanded  on  two  issues  relating  to 
the  motor  vehicle  emissions  budgets  in 
the  attainment -demonstration  SIPs. 


Conunents  were  received  from 
Environmental  Defense.  The  following 
discussion  also  summarizes  and 
responds  to  these  conunents. 

Lastly,  EPA  received  comments  from 
the  public  on  the  supplemental 
proposed  rulemaking  published  on 
October  16,  2000  (65  FR  61134)  to 
support  the  proposed  attainment 
demonstration  published  on  December 
16. 1999.  In  that  notice,  EPA  made 
available  an  analysis  it  had  performed  to 
evaluate  emission  levels  of  oxides  of 
nitrogen  (NOx)  and  volatile  organic 
compounds  (VOC)  and  their 
relationships  to  the  application  of 
ciuxent  and  anticipated  control 
measures  expected  to  be  implemented 
in  four  serious  one-hour  ozone 
nonattainment  areas.  Comments 
applicable  to  the  Greater  Connecticut 
nonattainment  area  were  received  from 
the  Midwest  Ozone  Group.  The 
foUoSving  discussion  sununarizes  and 
responds  to  the  these  comments  as  well. 

A.  Attainment  Date  Extension  Policy 

In  these  responses,  EPA  addresses 
both  the  comments  received  on  this 
rulemaking  and  those  received  in 
Docket  A-9&-47  on  its  notice  regarding 
"Extension  of  Attainment  Dates  for 
Downwind  Transport  Areas"  64 
FR12221  (March  25. 1999),  insofar  as 
here  relevant.  This  includes  responses 
to  conunents  filed  by  Earthjustice  and 
incorporated  by  reference  in  later 
comments  filed  on  proposed  EPA 
actions  on  the  individual  areas.  General 
comments  on  the  policy  are  considered 
first.  Then  specific  comments  as  applied 
to  the  area  are  addressed. 

1.  Comments  Received  in  Response  to 
March  1999  Notice 

Comment  1 :  EPA  does  not  have  the 
legal  authority  to  extend  the  attainment 
deadline  for  serious  areas  until  hoped- 
for  NOx  reductions  occiu  from  upwind 
States  in  response  to  the  NOx  SIP  call 
and/or  section  126  actions.  Such  an 
extension  is  not  authorized  by  any 
provision  of  the  statute.  It  is  not  within 
EPA's  discretion  to  extend  the 
attainment  dates  for  downwind  areas 
classified  as  moderate  or  serious.  The 
Act  does  not  authorize  EPA  to  extend 
attainment  deadlines.  Congress 
provided  express  attainment  deadlines 
in  the  Clean  Air  Act.  and  EPA  is 
without  authority  to  create  exemptipns 
from  them.  Section  181  provides  the 
only  exception  to  the  general  rule  that 
areas  must  meet  their  attainment  dates, 
and  is  the  exclusive  remedy.  Section 
181(a)(5)  allows  a  one-year  extension  if 
the  State  has  complied  with  all 
requirements  and  commitments  in  the 
applicable  SIP  and  had  no  more  than 
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one  exceedance  in  the  attainment  year. 
In  section  181(a)(5).  Congress  provided 
other  authority  for  extending  attainment 
dates,  but  not  to  address  effects  of 
transport.  See  sections  181(a)(5). 

Section  181(b)(2)(A)  requires 
reclassification  for  failure  to  attain  by 
the  attainment  date.  Section  182 
requires  submissions  of  attainment 
plans  by  the  applicable  attainment  date. 
EPA's  policy  violates  these  express 
provisions.  The  statutory  deadlines  for 
attainment,  the  requirement  that  SIPs 
adopt  measures  adequate  to  provide  for 
attainment  by  the  statutory  deadlines, 
the  statutory  limitation  on  EPA's 
authority  to  extend  attainment  dates 
under  section  181(b),  and  the 
procediu^s  to  be  followed  in  the  event 
an  area  fails  to  attain  by  the  deadline  are 
unequivocal  and  imambiguous,  and 
compliance  is  required  under  step  one 
of  Chevron.  The  extension  policy  is 
inconsistent  with  sections  182(b)(1)(A), 
182(c)(2)(A)  and  172(c)(1),  which 
require  each  nonattainment  area  to 
provide  for  attainment  and  submit  SIPs 
providing  for  attainment  by  the 
applicable  deadline.  There  is  no 
exemption  from  these  mandates  for 
downwind  areas  that  can  attain  through 
local  reductions,  but  find  it  difficult  to 
do  so.  The  EPA  policy  is  also 
inconsistent  with  the  Phoenix 
reclassification  action,  which  stated  that 
EPA  had  no  flexibility  to  provide  for 
attainment  date  extensions  in  that 
circumstance.  In  section  181(i)  Congress 
refused  to  give  EPA  authority  to  extend 
attainment  dates  in  light  of 
reclassification. 

Response  1 :  The  absence  of  an  express 
provision  in  the  Clean  Air  Act  for  an 
attainment  date  extension  based  on 
transport  does  not  deprive  EPA  of  the 
authority  to  interpret  the  Act  to  permit 
such  an  extension.  Nor  do  the  specific 
attainment  date  extension  provisions  in 
the  statute  preclude  EPA's  interpreting 
the  statute  to  allow  for  an  extension  to 
account  for  upwind  transport  that  has 
interfered  widi  downwind  attainment. 
This  interpretation  is  necessary  to 
prevent  the  thwarting  of  Congressional 
intent  not  to  unfafrly  burden  dovkTiwind 
areas.  In  various  parts  of  the  statute. 
Congress  expressed  an  intent  to 
accomplish  this  through  provisions 
prohibiting  transport,  but  these 
provisions  failed  to  achieve  the 
Congressional  goal  in  time  to  allow  the 
downwind  areas  to  meet  their  originally 
prescribed  attainment  dates. 

The  provisions  of  section  182 
governing  reclassification  also  do  not 
prohibit  EPA  from  interpreting  the  Act 
to  provide  for  an  attainment  date 
extension  based  on  transport.  EPA's 
policy  of  extending  attainment  dates  for 


ozone  nonattainment  areas  affected  by 
transport  of  ozone  and  ozone  precursors 
represents  a  reasonable  effort  to  avoid 
the  frustration  of  Congressional  intent  to 
which  a  literal  application  off  the 
reclassification  provisions  would  lead. 
Where  a  "literal  reading  of  the  statute 
would  actually  frustrate  the 
congressional  intent  supporting  it,  [a 
coiul  may  uphold]  an  interpretation  of 
the  statute  more  true  to  Congress's 
purpose."  EDFv.  EPA,  82  F.3d  451,  468 
(D.C.  Cir.  1996). 

In  1990,  Congress  established  a 
classification  scheme  for  ozone 
nonattainment  areas  that  provided  for 
those  areas  to  be  classified  on  the  basis 
of  the  severity  of  their  ozone  problems 
and  for  areas  with  more  serious 
problems  to  be  given  more  time  to 
attain,  but  also  required  to  implement 
more  control  measures.  As  part  of  these 
provisions,  Congress  enacted  the 
reclassification  provisions  under  which 
ozone  nonattainment  areas  that  failed  to 
attain  the  ozone  standard  as  of  their 
attainment  dates  were  to  be  reclassified 
to  a  higher  classification,  thereby 
receiving  an  extension  of  their 
attainment  date,  but  also  being 
subjected  to  additional  control 
requirements.  See  section  iei(b)(2). 

On  their  face,  the  reclassification 
provisions  do  not  provide  for  any 
exemption  from  the  reclassification 
process  for  areas  affected  by  ozone 
transport  from  other  States.  However, 
EPA  believes  that,  in  light  of 
developments  since  the  enactment  of 
the  1990  Clean  Air  Act  Amendments,  a 
literal  application  of  those  provisions  to 
such  areas  would  friistrate  broader 
congressional  intent.  In  this  context  it  is 
important  to  recognize  that,  apart  from 
the  ozone  reclassification  provisions, 
the  Act  contains  a  provision — section 
110(a)(2)(D)— that  obligates  upwind 
States  to  prohibit  pollution — including 
ozone  and  its  precursors — from  sources 
within  the  State  that  contribute 
significantly  to  nonattainment  and 
maintenance  problems  in  downwind 
States.  Congress  was  cognizant  of  the 
need  to  control  such  emissions,  and  of 
the  inequities  between  upwind  and 
downwind  sources  that  could  result  if 
upwind  States  did  not  impose  emission 
controls  on  their  sources  that  contribute 
to  downwind  air  quality  problems. 
Congress  thus  sought  to  establish  a 
regime  that  would  eliminate  such 
inequities. 

The  legislative  history  of  the  1977 
Clean  Air  Act  Amendments  regarding 
the  enactment  of  section  110(a)(2)(E), 
the  predecessor  of  section  110(a)(2)(D), 
and  section  126  (a  provision  that  allows 
EPA  to  directly  regulate  sources  that 
significantly  confribute  to 


nonattainment  in  another  State)  clearly 
demonstrates  this.  The  Senate 
Committee  Report  criticized  the  lack  of 
effective  "interstate  abatement 
procediues"  and  "interstate 
enforcement  actions"  imder  existing 
law,  which  the  Committee  viewed  as 
"residting  in  serious  inequities  among 
several  States,  where  one  State  may 
have  more  stringent  implementation 
plan  requirements  than  in  another 
State."  S.Rep.  No.  95-127  at  41, 
reprinted  in  3  1977  Legis.  Hist.  1416. 

It  is  reasonable  to  assiune  that 
Congress,  when  it  enacted  the  ozone 
reclassification  regime  in  1990,  would 
have  expected  that  upwind  States 
would  have  in  place  implemented  SIP 
provisions  that  would  eliminate 
significant  contributions,  as  required  by 
section  110(a)(2)(D),  by  the  time 
downwind  areas  were  obligated  to  attain 
the  ozone  standard.  If  that  had 
happened,  downwind  areas  that  failed 
to  attain  by  their  attainment  dates 
woidd  have  failed  to  attain  as  a 
consequence  of  their  own  failures  to 
adopt  necessary  controls,  not  as  a 
consequence  of  the  failure  of  other 
States  to  adopt  and  implement  controls 
necessary  to  eliminate  the  contribution 
of  their  own  sources  to  the  downwind 
area's  nonattainment  problem. 

Such  controls  were  not  in  place, 
however,  since,  as  explained  in  EPA's 
transport  policy,  it  in  fact  took  many 
years  for  EPA  and  the  States  to  gain  a 
sufficient  understanding  of  the 
interstate  ozone  transport  problem  to 
determine  the  appropriate  division  of 
control  responsibilities  between  the 
upwind  and  downwind  States  under  the 
clean  Air  Act.  It  was  only  through  the 
work  of  the  Ozone  Transport 
Assessment  Group  (OTAG),  which 
consisted  of  members  from  States, 
industry  and  environmental  groups,  and 
EPA's  subsequent  NOx  SIP  call, 
promulgated  in  October,  1998.  that  the 
division  of  responsibilities  among  the 
States  was  established.  Consequently, 
the  fruits  of  those  efforts — the 
implementation  of  the  control  measures 
in  upwind  States  that  were  needed  to 
eliminate  the  significant  contribution  of 
sources  in  those  states — would  not  ripen 
until  2003  or  2004,  years  after  the 
statutory  attainment  dates  for  areas  such 
as  Springfield,  MA.  Moreover,  because 
the  allocation  of  responsibility  for 
fransport  was  not  made  until  late  1998, 
the  prohibitions  on  upwind 
contributions  under  section  110(a)(2)(D) 
and  section  126  could  not  be  enforced 
prior  to  the  attainment  dates  of  areas 
such  as  Washington,  DC,  Greater 
Connecticut  and  Springfield.  MA.  Nor 
could  Congress  intend  that  the  upwind 
areas  with  later  attainment  dates 
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accelerate  the  timetables  provided  for  ^ 
their  own  attaimnent  as  an  indirect 
means  of  controlling  transported 
pollution  in  the  absence  of  data  on 
transport  impacts. 

To  apply  tne  reclassification 
provision  of  section  181(b)  without 
taking  into  accoimt  the  timing  of  the 
identification  and  implementation  of 
the  emission  reductions  needed  to 
eliminate  the  significant  contribution  of 
the  upwind  States  to  the  downwind 
States  would  lead  to  the  result  that  the 
downwind  States'  sources  are  required 
to  implement  potentially  costly  control 
measures  to  offset  the  effects  of  upwind 
State  pollution — pollution  that  EPA  has 
now  determined  must  be  prohibited 
under  the  Act  and  pollution  that  will 
soon  be  eliminated  as  a  result  of  the 
NOx  SIP  call  and  by  emissions 
reductions  in  upwind  States  with  later 
attainment  dates.  Imposing  on 
downwind  areas  the  burden  of 
controlling  for  pollution  attributable  to 
upwind  sources  would  compound  the 
inequities  that  Congress  was  seeking  to 
avoid  with  the  enactment  of  sections 
110(a)(2)(D)  and  126,  thereby  frustrating 
Congressional  intent.  Moreover,  such  a 
result  would  be  at  odds  with  the  kind 
of  concerns  that  led  Congress  to  adopt 
section  179B  for  international  border 
areas — concerns  that  areas  not  be  held 
accountable  for  pollution  over  which 
they  exercise  no  control. 

Section  181(b)(2)  provides  that  EPA 
should  determine  whether  an  area 
attained  the  standard  "within  six 
months  following  the  applicable 
attainment  date  (including  any 
extension  thereof)."  This  reference  to 
extensions  in  section  181(b)(2)  is  not 
limited  to  extensions  granted  under 
section  181(a)(5).  Nor  does  section 
181(a)(5)  state  that  Congress  intended  it 
to  be  the  only  source  for  an  extension. 

Moreover,  section  181(a)(5)  addresses 
only  one  specific  type  of  an  extension. 
The  fact  that  Congress  provided  an 
extension  based  on  air  quality  that  is 
near  attainment  at  the  time  of  its 
deadline  does  not  imply  that  Congress 
precluded  the  Administrator  from 
conferring  extensions  based  on  other 
considerations — such  as  the  case  when 
air  quality  is  affected  by  downwind 
transport.  The  principle  underlying 
section  181(a)(5) — that  areas  should  not 
be  reclassified  if  they  have  done  enough 
to  control  local  air  pollution  but  are  still 
not  able  to  attain — also  applies  in  the 
case  of  downwind  transport.  Section 
181(a)(5)  shows  that  Congress  was  not 
unalterably  opposed  to  extensions  of 
attainment  dates  without  requiring  an 
area  to  be  subjected  to  reclassification 
and  the  increased  control  burdens  that 
go  with  reclassifications.  Indeed,  section 


181(a)(5)  indicates  that  Congress  wanted 
to  extend  attainment  dates  without 
adding  control  obligations  when  an  area 
had  done  what  was  apparenUy 
sufficient  to  bring  it  into  attainment. 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
previously  held  that  EPA  may  extend 
SIP  submission  deadlines  even  without 
explicit  statutory  authorization.  In 
Natumf  Resources  Defense  Council,  Inc. 
v.  EPA.  22  F.3d  1125,  1135-36,  the 
Coiut  upheld  EPA's  extension  of  a 
statutory  deadline  for  submission  of 
NOx  rules  and  a  NOx  exemption  request 
under  section  182(f).  Although  the  Court 
did  not  use  the  theory  advanced  by 
EPA,  the  court  did  find  that  the  Agency 
had  authority  under  the  CAA  to  extend 
the  deadline.  EPA  had  found  that 
additional  time  would  be  needed  for 
States  to  conduct  photochemical  grid 
modeling  in  order  to  document  the 
effects  of  NOx  reductions  on  an  area. 
EPA  had  found  that  "the  time  needed  to 
establish  and  implement  a  modeling 
protocol  and  to  interpret  the  model 
results  will,  in  a  variety  of  cases,  extend 
beyond  the  November  15,  1992  deadline 
for  submission  of  NOx  rules." 

EPA  thus  extended  the  submission 
deadline,  provided  the  States  could 
show  that  modeling  was  not  available  or 
did  not  consider  effects  of  NOx 
reductions  and  that  the  States  submit 
progress  reports  on  the  modeling.  The 
D.C.  Circuit  upheld  EPA's  extension  of 
the  deadline  and  of  EPA's  time  to 
review  the  submissions  and  make  an 
exemption  determination.  The  Court 
found  that  "because  only  a  single  NOx 
RACT  submission  is  required  under  the 
statute,  it  is  logical  to  infer  that 
Congress  intended  data  supporting 
exemptions  to  be  included  in  that 
submittal  and  that  the  EPA  have  the  full 
14-18  months  to  review  them  and  to 
make  an  exemption  determination." 
Even  in  the  absence  of  explicit  statutory 
authority,  the  Court  held  that  "had 
Congress  foreseen  the  exemption  timing 
problem,  a  matter  outside  the  EPA's 
control,  it  would  have  elected  to  accord 
the  EPA  the  full  statutory  review  time." 
22  F.3d  at  1136.  The  court  ruled  that 
"imder  the  circumstances  here  the  NOx 
RACT  deadlines  were  properly 
extended  to  further  the  Clean  Air  Act's 
purposes."  Id.  At  1137. 

Here,  similarly,  EPA's  and  the  States' 
inability,  until  the  OTAG  and  NOx  SIP 
call  process  was  completed,  to 
document  the  impacts  of  upwind  areas 
on  the  attainment  status  of  downwind 
areas,  and  to  assess  and  allocate 
responsibilities  among  the  areas,  caused 
a  delay  in  meeting  the  attainment 
deadlines.  EPA  believes  that,  had 
Congress  foreseen  this  timing  problem. 


it  would  have  elected  to  accord  the 
States  and  EPA  more  time  to  meet  the 
attainment  deadlines  without  imposing 
reclassification  requirements  on 
downwind  areas.  As  in  the  case  of  the 
delayed  photochemical  grid  modeling 
needed  for  the  NOx  submissions  at  issue 
in  NRDC  v.  EPA,  EPA  has  shown  that 
the  ability  to  document  and  analyze 
ozone  transport  was  delayed.  And  as 
with  the  criteria  imposed  on  areas 
seeking  NOx  submission  extensions  in 
NRDC,  EPA  has  required  analogous 
showings  by  the  States,  limiting  the 
extensions  to  those  areas  that  document 
a  transport  problem  and  that  submit 
attainment  demonstrations  and  adopt 
local  measures  to  address  the  pollution 
that  is  within  local  control. 

As  for  section  182(i),  it  has  no  bearing 
on  the  authority  of  the  Administrator 
with  respect  to  the  attainment  date 
extensions  at  issue  here.  Section  182(i) 
applies  to  the  authority  of  the 
Administrator  after  an  area  has  been 
reclassified,  and  relates  to  the  setting  of 
an  attainment  date  for  the  reclassified 
area.  It  does  not  apply  to  an  area  that  is 
not  being  reclassified,  but  rather  is  being 
granted  an  extension  of  its  attainment 
date  that  effectively  defers  the 
applicability  of  the  reclassification 
provisions.  Here,  EPA  is  authorizing  an 
attainment  date  extension  to  relieve  an 
area  from  reclassification  requirements, 
and  thus  182(i)  does  not  apply.  The 
section  explicitly  applies  to  an  area  that 
has  already  been  reclassified,  and 
indicates  nothing  about  the  authority  of 
the  Administrator  to  extend  an  area's 
attainment  date  prior  to  a  determination 
that  the  area  must  be  reclassified.  Nor 
does  section  182(i)  indicate 
Congressional  intent  to  deny  EPA 
authority  to  interpret  the  Act 
consistently  with  provisions  designed  to 
prevent  downwind  areas  from  being 
forced  to  compensate  for  upwind 
pollution. 

Comment  2:  The  Act  does  not 
authorize  EPA  to  extend  the  time  for 
implementation  of  adopted  local  control 
measures.  EPA's  approach  allows 
downwind  areas  to  defer 
implementation  of  local  measures  until 
the  extended  attainment  deadline, 
thereby  precluding  any  determination 
that  the  local  measures  have  achieved 
the  degree  of  emission  reduction 
necessary  to  provide  for  attainment 
when  the  upwind  sources  are 
controlled.  EPA  imlawfuUy  proposes  to 
allow  attainment  date  extensions  for 
downwind  areas  to  implement  local 
control  measures.  Under  sections 
182(b)(1),  182(c)(2)(A),  and  172(c)(1), 
downwind  areas  must  provide  for 
attainment  of  the  NAAQS,  and  EPA 
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imlawfuUy  seeks  to  lessen  these 
statutory  obligations. 

Response  2:  As  explained  in  Response 
1,  above,  EPA's  attainment  date 
extension  policy  aims  to  effectuate,  not 
frustrate  the  intent  of  Congress,  by 
providing  for  an  equitable  allocation  of 
responsibilities  between  upwind  and 
downwind  areas.  Under  EPA's 
interpretation,  when  an  upwind  area 
interferes  with  a  downwind  area's 
ability  timely  to  attain  the  standard,  the 
downwind  area  retains  the  obligation  to 
adopt  all  applicable  local  measures,  and 
to  implement  them  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved. 
Moreover,  EPA  requires  that  the  area 
submit  an  approvable  attainment  . 
demonstration  containing  any 
necessary,  adopted  local  measures  and 
showing  that,  assuming  the  appropriate 
upwind  emission  reductions,  the  area 
will  attain  the  1-hour  standard  no  later 
than  the  final  NOx  SIP  call  and/or  the 
upwind  area's  attainment  date. 

Thus  both  the  upwind  and  downwind 
areas  are  held  accountable  for  their 
respective  shares  of  the  emissions 
reductions  required  to  achieve 
attainment  in  the  area.  EPA  views  this 
coordination  of  the  responsibilities  of 
the  upwind  and  downwind  areas  not  as 
a  lessening  of  the  statutory  obligations, 
but  as  a  reconciliation  of  them  with  the 
reality  of  air  transport  as  we  have  come 
to  understand  it,  and  with  the  intent  of 
Congress  that  areas  make  expeditious 
progress  towards  attainment  without 
sacrificing  basic  principles  of  fairness. 
The  attainment  date  extension  policy 
thus  will  still  lead  to  attainment  as 
expeditiously  as  practicable,  taking  into 
account  the  upwind  contribution. 
Indeed,  given  the  impact  of  upwind 
areas'  contributions  and  the  need  for 
upwind  area  emissions  reductions, 
requiring  local  contributions  earlier 
would  not  accelerate  attainment, 
considering  that  EPA  is  requiring 
downwind  areas  to  implement  local 
controls  as  expeditiously  as  practicable. 

Moreover,  the  difficulty  of  assessing 
relative  contributions  and 
responsibilities  of  upwind  and 
downwind  areas  until  the  completion  of 
the  OTAG  effort  and  the  NOx  SIP  call 
lends  support  to  extending  attainment 
deadlines  in  these  circumstances,  even 
without  express  statutory  permission. 
See  NRDC  versus  EPA,  discussed  supra, 
in  Response  to  Comment  1. 

Comment  3:  Reclassification  alone  has 
n"b  immediate  or  mandated  regulatory 
consequence.  A  SIP  revision  can  consist 
of  a  showing  that  attainment  will  result 
from  implementation  of  emission 


reductions  already  required  piu'suant  to 
the  SIP  call.  EPA's  Extension  Policy  is 
inconsistent  with  Clean  Air  Act  sections 
179(c)  and  (d).  This  provision  does  not 
require  additional  local  control 
measures  beyond  those  previously 
approved  implemented  by  the  State  if 
adequate  control  measures  have  been 
adopted  for  upwind  areas  and  are  in  the 
-process  of  being  implemented. 

Response  3:  Reclassification  does 
impose  regulatory  consequences. 
Section  182(i)  requires  that  "each  state 
containing  an  ozone  nonattainment  area 
reclassified  under  section  181(b)(2)  shall 
meet  the  requirements  of  subsections  (b) 
through  (d)  of  this  section  as  may  be 
applicable  to  the  area  as  reclassified." 
Thus  the  area  must  meet  the  more 
.  stringent  requirements  of  a  higher 
classification,  including  new  source 
review  offsets  and  changes  in  cutoffs  for 
permitting.  The  provisions  of  section 
181(b)  apply  to  reclassification  of  ozone 
areas.  Sections  179(c)  and  (d)  do  not 
apply  to  ozone  areas  that  are  classified 
as  marginal,  moderate,  or  serious,  which 
are  subject  to  the  requirements  of 
section  181.  if  EPA  determines  that  they 
failed  to  attain  the  ozone  standard  as  of 
the  applicable  attainment  date  pursuant 
to  that  section. 

Comment  4:  Sections  176  and  184  of 
the  CAA  do  not  support  EPA's 
extension  policy.  Congress  left  no  room 
in  the  statute  for  attaiiunent  date 
extensions  for  downwind  areas, 
considering  instead  the  additional 
recommended  OTC  control  measures  for 
upwind  areas  to  be  sufficient.  Sections 
110(a)(2)(D)(i)(l)  and  110(a)(2)(A)  do  not 
authorize  the  EPA  policy.  Section 
110(a)(2)(D)  imposes  a  burden  only  on 
upwind  States  and  does  not  relieve 
downwind  States  of  their  obligation  to 
attain  by  the  pre-set  attainment  dates. 
EPA  lacks  the  authority  to  rewrite  the 
extension  authority  Congress  wrote  into 
sections  181(a)(4)  and  (b)(3).  Congress 
was  well  aware  of  the  transport  problem 
and  addressed  it  in  explicit  provisions, 
including  section  110(a)(2)(D),  section 
110(a)(2)(A),  section  184.  section  176A, 
section  126,  section  182(h),  and  section 
181(a)(4).  Thus  Congress  knew  how  to 
address  pollutant  transport  and  how  to 
draft  an  attainment  date  extension 
addressed  to  it  when  it  wished  to  do  so. 

It  also  provided  for  voluntary 
reclassification  under  section  181(b)(3) 
to  be  available  for  downwind  areas  are 
affected  by  transport.  Congress  dealt 
with  transport  explicitly  in  sections 
181(a)(4),  182(h)  and  182(j)(2).  Congress 
knew  how  to  exempt  transport-affected 
areas  from  control  requirements  if  it 
wanted  to,  as  it  did  for  rural  transport 
areas  under  section  182(h).  Congress 


limited  relief  for  areas  subject  to 
transport  to  exemption  from  sanctions, 
but  did  not  extend  this  to  section  110(c) 
FIPs.  H.R.  101-490.  at  248.  This  shows 
Congress'  intent  to  apply  all  of  the  CAA 
enforcement  tools  except  for  sanctions 
under  section  179.  Congress  considered 
the  effects  of  transport,  but  not  in  the 
reclassification  context.  Congress  did 
provide  for  attainment  date  extensions, 
but  not  in  this  context. 

Response  4:  Having  crafted  provisions 
in  the  1990  Amendments  that  it 
believed  would  be  adequate  to  address 
the  problem  of  downwind 
nonattainment,  Congress  did  not 
expressly  provide  for  an  attainment  date 
extension  based  on  transport.  But  the 
absence  of  such  a  provision  does  not 
prevent  EPA  from  inferring  that 
Congress  would  have  intended  to 
provide  such  relief  should  the  express 
provisions  fail  to  function  as 
envisioned.  In  fact,  the  manner  in  which 
Congress  did  address  the  issue  of 
transport  shows  that  EPA's 
interpretation  is  consistent  with 
Congress's  approach  in  other  sections  of 
the  Act.  EPA's  interpretation  resolves 
the  problem  that  arose  when  the  express 
statutory  tools  failed  to  function  as 
Congress  had  envisioned.  It  also,  as  EPA 
pointed  out  in  its  guidance,  61  FR  14441 
(March  25,  1999),  provides  a  means  to 
reconcile  the  attaiiunent  demonstrations 
and  attainment  date  requirements  for 
downwind  areas  with  the  graduated 
attainment  date  scheme  and  schedule 
for  achieving  reductions  in  the  upwind 
areas.  Although  Congress  intended  that 
upwind  areas  be  responsible  for 
preventing  interference  with  downwind 
areas'  attainment  dates,  it  also  expressly 
allotted  more  time  for  certain  upwind 
areas  to  reduce  their  emissions  so  as  to 
attain  the  standard. 

Sections  110(a)(2)(D).  126.  184  and 
176,  provide  principles  for  dealing  with 
transport,  most  importantly  the 
principle  that  upwind  areas  be  held 
accountable  for  reducing  emissions  that 
interfere  with  the  ability  of  downwind 
areas  to  attain  the  ozone  standard.  EPA 
disagrees  with  commenters  that 
Congress  intended  section  110(a)(2)(D) 
and  the  other  transport  provisions  to 
exclude  the  possibility  of  relief  for 
downwind  areas  even  if  no  timely  and 
adequate  recourse  against  transport  was 
in  fact  available  to  them.  These  sections 
express  Congressional  intent  that 
downwind  States  not  be  saddled  with 
responsibility  for  pollution  beyond  their 
control.  Their  premise  was  that  there 
would  be  a  means  of  redress  against 
upwind  States  prior  to  the  downwind 
area's  attainment  date — a  means  that 
also  would  not  be  at  odds  with 
Congress's  decision  to  provide  longer 
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attainment  periods  for  upwind  areas 
confronting  onerous  pollution  problems. 
But,  as  EPA  pointed  out  in  its  guidance, 
there  was  in  fact  no  practicable  way  to 
carry  out  the  Congressional  scheme 
imtil  a  much  more  comprehensive 
understanding  of  the  complex  facts  of 
ozone  transport  could  be  achieved. 

Although  Congress  in  the  1990 
Amendments  and  in  prior  versions  of 
the  Clean  Air  Act  attempted  to  deal  with 
the  issue  of  transport,  the  reahty  of  the 
problem  proved  far  more  complicated 
and  intractable  than  expected.  As 
explained  in  EPA's  guidance,  64  FR 
14441  (March  25, 1999),  it  took  many 
years  for  EPA  and  the  States  to  study, 
analyze,  and  attempt  to  resolve  the 
allocation  of  responsibility  for 
transported  ozone  pollution.  EPA's 
initiaJ  efforts  included  a  policy 
memcrandiun  addressing  the  issue  of 
overwhelming  transport  in  1994.  The 
Ozone  Transport  Assessment  Group  was 
laimched  in  1995.  Through  this 
collaborative  process,  EPA,  37  States 
and  industry  and  environmental  groups 
tackled  the  problem  of  allocating 
responsibility  for  transport  in  its 
Overwhelming  Transport  Policy.  During 
the  period  required  for  this  effort,  the 
resolution  of  regional  transport  issues 
was  held  in  abeyance.  It  was  not  until 
late  in  1998  that  the  conclusion  of  the 
OTAG  and  SIP  call  processes  resulted  in 
assignments  of  responsibility  that  could 
assist  in  the  design  of  SIPs  and  the 
formation  and  implementation  of 
attainment  demonstrations.  63  FR  57356 
(Oct  27. 1998)  (NOx  SIP  Call  Rule),  to 
May  1999,  these  efforts  were  reinforced 
when  EPA  approved  petitions  submitted 
under  Clean  Air  Act  section  126  by 
northeast  States  to  mandate  federsd 
controls  on  utilities  and  other  large  NOx 
emitters  in  upwind  States.  64  FR  28250 
(May  27. 1999)  (Section  126  Rule).  A 
more  detailed  description  of  the  history 
of  efforts  to  address  ozone  transport 
through  the  1990's  may  be  foimd  in  the 
preambles  to  these  rulemakmgs.  63  FR 
57360-63.  64  FR  28253-54. 

Even  after  the  NOx  SIP  call 
rulemaking  was  complete,  it  was 
temporarily  placed  in  doubt  when  the 
Court  stayed  the  SIP  call  rule  pending 
judicial  review.  The  court  has  ordered 
NOx  SIP  call  SIPS  to  be  submitted  by 
October  30,  2000,  and  to  require  sources 
to  implement  controls  by  May  31,  2004. 

Thus,  although  Congress  in  the  Clean 
Air  Act  had  formulated  a  prohibition  on 
transport  mterfering  with  downwind 
attainment,  it  remained  largely 
theoretical  until  EPA  and  the  States 
could  understand  how  to  identify, 
quantify,  and  analyze  the  transport  of 
emissions,  and  develop  regulatory 
means  to  coordinate  the  respective 


responsibilities  of  a  multitude  of 
upwind  and  downwind  areas.  Although 
Congress  endowed  EPA  and  the  States 
with  legal  tools  to  protect  downwind 
areas  from  interference  with  attainment, 
it  did  not  give  them  the  ability  to  use 
the  tools  in  the  time  frame  anticipated 
by  Congress.  By  the  time  EPA  and  the 
States  gained  an  understanding  of 
regional  transport  sufficient  to  allow 
enforcement  of  the  provisions  of  the 
Act.  it  was  too  late  to  help  some 
downwind  areas  meet  their  attainment 
dates.  Thus  it  is  spurious  to  argue  that 
EPA  and  the  States  could  have  sought 
and  obtained  meaningful  relief  earlier 
under  section  126  and  section  110. 

The  fact  that  upwind  States  are 
subject  to  the  requirements  of  section 
110(a)(2)(D)  but  other  countries  are  not 
provides  a  possible  explanation  as  to 
why  Congress  explicitly  provided  that 
ozone  nonattainment  areas  not  be 
reclassified  upwards  if  they  would  have 
attamed  by  their  attainment  dates  "but 
for  emissions  emanating  from  outside" 
the  United  States  (section  179B(b))  but 
provided  no  such  express  exemption 
from  the  reclassification  provisions  in- 
the  case  of  domestic  transport.  See  IV 
1990  Legis.  Hist.  5741-42  (remarks  of 
Sen.  Gramm  introducmg  the 
international  provision  and  Sen.  Baucus 
supporting  it;  Senator  Gramm  stated:  "It 
is  unfair  to  hold  El  Paso  accountable  for 
pollution  that  is  generated  in  a  foreign 
country  that  they  have  no  control  over. 
So  what  this  amendment  does  it  says 
that  in  assessing  whether  or  not  the 
State  implementation  plan  has  been 
met,  and  when  assessmg  the  levels  of 
ozone  *   *   *  pollution  that  is  being 
generated  across  the  border  has  to  be 
taken  into  account  so  that  our  cities  and 
regions  will  be  judged  based  on  what 
they  do.  *  *  *.  [The  State,  region  and 
city]  will  have  the  opportimity  to  come 
to  EPA  an  say  that  they  are  in 
compliance  in  terms  of  their  emissions, 
that  their  failure  to  meet  the  overall 
standards  is  due  to  something  that  is 
happening  m  a  sovereign  foreign 
country  over  which  they  exercise  no 
control."  Senator  Baucus  stated  that,  "It 
is  clear  that  cities  like  El  Paso  in  the 
State  of  Texas  do  not  have  control  of 
their  own  destiny  themselves.  Much  of 
the  air  that  affects  them  is  from  outside, 
from  another  country,  over  which  the 
Senator  said  the  State  of  Texas  and  EPA 
in  this  country  has  virtually  no 
control.").  Congress  assimied  that  EPA 
would  have  control  over  domestic 
transport  under  section  110(a)(2)(D),  so 
it  saw  no  need  to  enact  a  domestic 
counterpart  to  section  179B.  As  set  forth 
m  EPA's  responses  and  the  history  of 
EPA  and  the  States'  efforts  to 


understand  and  control  transport. 
Congress's  assumptions  were  not 
realized. 

As  set  forth  in  Response  1  above. 
Congress  intended,  through  enactment 
of  the  provisions  addressing  transport 
cited  by  commenters,  to  prevent 
downwind  areas  from  being  held 
accountable  for  pollution  over  which 
they  exercise  no  control.  Because  of  the 
complexity  of  the  transport  problem, 
EPA  and  the  States  could  not  deploy 
these  statutory  provisions  in  time  to 
achieve  attainment  by  their  original 
attainment  dates.  But  this  does  not 
mean  that  Congress  would  have 
intended  EPA  to  construe  the  very 
provisions  designed  to  protect 
downwind  areas  as'  precluding  EPA 
from  interpreting  the  statute  to  provide 
the  relief  that  those  provisions  failed  to 
furnish.  Notwithstanding  the  absence  of 
an  express  provision  for  an  attainment 
date  extension  based  on  transport,  EPA 
believes  that,  taking  into  account  the 
Act  read  as  a  whole,  Congressional 
mtent  supports  EPA's  interpretation  of 
an  attainment  date  extension  in  the 
circumstances  presented  here. 

Commenters  argue  that  the  fact  that 
Congress  formulated  various  provisions 
addressmg  certain  specific  types  of 
issues  concerning  transported  pollution, 
but  did  not  provide  for  an  explicit 
attainment  date  extension  based  on 
transport,  should  be  taken  as  proof  that 
Congress  meant  to  preclude  such  relief. 
But  each  of  the  provisions  cited  by 
commenters — to  sections  181(a)(4), 
182(h)  and  182(j)(2) — was  designed  to 
address  a  different  problem  from  the 
one  EPA  addresses  here,  and  none 
undermines  EPA's  interpretation  that 
Congress  intended  to  provide  relief  in 
the  situations  currently  confronted  by 
downwind  areas.  As  shown  in  EPA's 
previous  responses,  Congress  expressed 
its  mtent  in  the  transport  sections  to 
protect  downwind  areas  from  the 
burdens  of  transported  pollution,  but 
the  mechanisms  it  provided  could  not 
be  invoked  in  time. 

As  for  the  sections  referenced  by 
commenters,  section  181(a)(4)  concerns 
the  potential  for  adjustment  of  the 
original  classification  of  an  area  if  its 
design  value  is  within  a  certain  margin. 
It  allows  the  Administrator  to  consider 
a  number  of  factors,  including  among 
them  transport.  This  provision  in  no 
way  casts  doubt  on  the  Congressional 
intent  not  to  penalize  downwind  areas 
through  mandatory  reclassification 
should  they  later  fail  to  attain  the 
standard  due  to  transport.  Section 
182(h)  provides  a  mechanism  for 
original  classifications  of  rural  transport 
areas  as  marginal  areas,  the  lowest  level 
of  ozone  nonattainment  areas.  Far  frt>m 
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indicating  that  Congress  did  not  intend 
relief  for  areas  that  are  victims  of 
transport,  this  provision  reflects 
Congressional  concern  with  not 
burdening  areas  with  responsibility  for 
transport  not  of  their  making.  It  sheds 
no  light  on  whether  Congress  would 
have  intended  EPA  to  reclassify  areas 
suiffering  fix)m  transported  pollution  if 
they  were  subsequently  imable  to  meet 
their  attainment  dates. 

Nor,  as  commenters  suggest,  would 
so-called  "volimtary"  reclassification 
under  section  181(b)(3)  furnish  an 
adequate  remedy  for  the  situation 
confronting  areas  that  fail  to  attam  due 
to  interference  from  transport.  An  area 
that  felt  constrained  to  seek  "voluntary" 
reclassification  would  still  be  forced  to 
subject  itself  to  more  stringent 
requirements  to  control  local  pollution 
in  lieu  of  imposing  on  upwmd  areas  the 
responsibility  for  5ie  transport  they 
caused. 

Comment  5:  The  States  had  power  to 
timely  submit  SIPs  controlling  local 
pollution  to  the  full  extent  that  it  was 
in  the  State's  power  to  require,  and 
combine  it  with  a  request  to  EPA  to 
invoke  EPA's  authority  to  control 
upwind  pollution,  and  in  this  way  the 
State  could  have  attained  by  the 
apphcable  deadlme.  EPA's  1994 
overwhelming  transport  policy  required 
transport  modeling  to  be  dociunented 
the  same  time  as  the  attainment 
demonstration  due  in  1994.  There  is  no 
justification  for  allowing  States  to 
request  attainment  date  extensions 
based  on  transport  of  which  they  were 
aware  many  years  ago.  An  opening  is 
created  for  upwind  States  to  argue  that 
the  NOx  SIP  call  effectively  accelerates 
thefr  attaiiunent  dates.  The  OTC  was  to 
recommend  measiu^s  to  bring  about 
attainment  by  the  deadlines  "in  this 
subpart." 

Response  5:  As  pointed  out  in  EPA's 
Response  4,  above,  an  awareness  that 
transport  was  occiuring  is  not 
equivalent  to  an  abihty  to  identify, 
analyze,  and  control  the  emissions  that 
cause  it.  This  ability,  which  grew  out  of 
years  of  study  and  joint  effort,  did  not 
coalesce  until  late  in  1998.  Thus, 
downwind  States  were  faced  with  the 
prospect  of  having  to  shoulder 
responsibility  for  pollution  not  of  their 
making — a  responsibility  that  Congress 
did  not  intend  to  impose  on  them,  even 
as  they  were  aware  of  an  ongoing  effort, 
involving  EPA  and  thirty-seven  States, 
to  allocate  responsibilities  for  transport 
through  the  OTAG  process.  As  EPA 
stated  m  its  guidance  on  the  attainment 
date  extension,  the  state  of  knowledge 
about  and  the  ability  to  document  and 
model  transport  has  advanced 


considerably  since  the  issuance  of  EPA's 
overwhelming  transport  guidance.  The 
commenters  seek  to  ignore  the  climate 
of  uncertainty  in  which  States  and  EPA 
were  operating  with  respect  to 
controlling  transported  pollution. 
Section  110(a)(2)(D)  and  126  are  not 
self-executmg,  and  until  the 
culmination  of  the  OTAG  process, 
downwind  areas  in  the  OTAG  region 
could  not  determine  what  boundary 
conditions  they  shovdd  assiune  in 
preparing  attainment  demonstrations 
and  determining  the  sufficiency  of  local 
controls  to  bring  about  attainment. 
Meaningful  relief  under  these 
provisions  simply  was  not  available 
earlier. 

But  even  with  the  allocation  of 
responsibilities  now  available,  EPA 
believes  that  Congress  did  not  intend  to 
accelerate  the  obligations  of  upwind 
States  so  that  downwind  States  can 
meet  earlier  attainment  dates.  This 
would  undermine  the  objective,  firmly 
embodied  in  the  graduated  attainment 
framework  of  the  Clean  Air  Act.  to  allow 
upwind  areas  with  more  severe 
pollution  longer  attainment  deadlines. 
Upwind  areas  with  later  attainment 
dates  still  find  it  difficult  to  reduce 
emissions  solely  to  confrol  for  transport 
without  accelerating  the  time  frames 
intended  by  Congress.  It  is  unrealistic  to 
expect  upwind  areas  to  be  able  to 
segregate  out  the  reduction  of  emissions 
for  purposes  of  transport  from  the 
reduction  of  emissions  for  purposes  of 
achieving  attainment  in  the  upwind 
area. 

The  fact,  as  a  commenter  points  out, 
that  Congress  envisioned  that  the  OTC- 
recommended  measures  would  bring 
about  attainment  by  the  dates  "in  this 
subpart"  reflects  Congress"  over 
optimistic  view  that  transport  would  be 
understood  and  controlled  in  time  to 
allow  upwind  areas  to  be  held 
accountable  for  their  contributions  to 
downwind  nonattainment.  The 
comment  underscores  that  Congress 
expected  upwind  reductions  to  take 
place  by  the  time  the  downwind  area 
was  supposed  to  attain — this  confirms 
that  Congress  expected  that  upwind 
pollution  would  be  controlled  prior  to 
downwmd  attsunment  deadlines,  and 
that  only  local  pollution  would  remain 
as  the  downwind  area's  responsibility. 
But,  as  we  previously  stated,  the  time 
line  for  analyzing  and  assessing 
transport,  and  the  resulting  ability  to 
implement  appropriate  measures  to 
control  upwind  pollution,  did  not  keep 
pace  with  Congress's  expectations.  EPA 
is  extending  attainment  deadlines  in 
order  to  allow  upwind  areas  to  assume 
responsibility  for  the  pollution -they 
generate  and  that  is  transported  across 


State  boundaries,  and  to  fulfill  the 
Congressional  intent  that  downwind 
areas  not  be  saddled  with  this  burden. 

Comment  6:  EPA's  decision  directly 
conflicts  vdth  NRDCv.  EPA,  22  F.3d 
1125  (D.C.  Cir.  1994),  where  the  Court 
held  that  EPA  could  not  extend  a  clear 
statutory  submission  deadline. 

Response  6:  To  the  contrary.  EPA 
believes  that  NRDCv.  EPA  supports 
EPA's  authority  to  issue  the  attainment 
date  extensions  at  issue  here,  to  that 
case  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  upheld  EPA's  extension  of 
SIP  submittal  deadlmes  even  though 
such  extensions  were  not  expressly 
permitted  by  the  Clean  Air  Act.  See  the" 
discussion  to  Response  to  Comment  1. 
above.  The  Court  relied  to  part  on  the 
need  for  additional  time  to  imdertake 
photochemical  modeling  to  dociunent 
the  impact  of  NOx  reductions  on 
todividual  areas,  an  effort  that  took 
more  time  than  Congress  anticipated. 
Here,  the  effort  to  document,  model,  and 
analyze  regional  ozone  transport  issues 
and  assess  responsibility  for  relative 
contributions  is,  if  anything,  more 
complex  than  the  NOx  exemption 
showings  for  which  the  Court  upheld 
deadline  extensions  in  NRDC\.  EPA. 
The  Court's  reasoning  to  NRDCv.  EPA 
should  be  fully  applicable  to  the  policy 
at  stake  here. 

Comment  7:  A  commenter  concedes 
that  "EPA's  delay  to  establishing  the 
mandatory  emission  reduction  targets 
for  upwtod  States  might  justify  the 
delay  in  adoption  of  adequate  section 
110(a)(2)P)  measures  by  the  upwind 
states,"  but  concludes  that  the  delay 
"cannot  justify  delaying  the  obligation 
of  downwind  States  to  implement  all 
the  local  measures  necessary  for 
attaiiunent  by  the  statutory  deadline." 
One  commenter,  while  acknowledging 
that  it  "does  not  take  issue  with  EPA's 
objective  of  accommodating  the  delayed 
control  contributions  from  upwind 
areas,"  contests  EPA's  claim  of  authority 
to  extend  attainment  dates.  This 
commenter  suggests  that  the  appropriate 
remedy  is  for  EPA  to  authorize  States  to 
take  credit  for  mandated  emission 
reductions  when  preparing  attainment 
demonsfrations  and  determining  the 
degree  of  local  controls  needed  to  attam. 

Response  7:  While  the  commenter 
recognizes  that  there  was  a  delay  to 
imderstanding  and  regulating 
transported  pollution  that  "might  justify 
the  delay"  in  upwind  States  adopting 
section  110(a)(2)(D)  measures,  and 
agrees  with  EPA's  objective  in  taking 
this  delay  into  account,  the  commenter's 
proposed  solution  fails  to  address  the 
problem  it  acknowledges.  The 
commenter  suggests  allowing  areas  to 
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take  credit  when  they  prepare  their 
attainment  demonstrations — but  this 
solution  addresses  only  the  plaiming 
requirement,  and  does  not  assist  the 
areas  in  solving  the  problem  of  failing 
to  meet  their  attainment  deadline.  It  is 
to  address  this  issue,  and  to  effectuate 
Congressional  intent  to  avoid  penalizing 
downwind  areas  in  these  circumstances, 
that  EPA  has  formulated  the  attainment 
date  extension.  The  delay  in 
ascertaining  the  amount  and  achieving 
the  reality  of  upwind  reductions — a 
delay  conceded  by  commenters — 
resulted  in  uncertainty  in  a  downwind 
area's  ability  not  only  to  plan  for 
attainment,  but  to  realize  it. 

This  comment  also  highlights  the 
difficulties  that  EPA's  attainment  date 
extension  policy  was  designed  to 
address:  namely  that  the  states  and  EPA 
were:  (1)  Not  able  to  assess  relative 
contributions  imtil  it  was  too  late  to 
implement  the  controls  to  bring  about 
attainment;  and  (2)  upwind  areas  with 
longer  attainment  dates  should  not  be 
required  to  accelerate  their  reductions 
in  time  to  help  bring  about  attainment 
as  scheduled  in  affected  downwind 
areas  with  earlier  attainment  dates.  As 
the  policy  explains,  the  determination 
of  relative  upwind  and  downwind 
contributions  and  the  allocation  of 
responsibility  for  determining  controls 
did  not  occur  in  time  for  a  number  of 
areas  to  meet  their  attainment  deadlines. 

Comment  8:  EPA's  approach  allows 
emission  reductions  from  motor 
vehicles  to  be  deferred  beyond  the 
deadlines  currently  required  by  the  Act. 
The  policy  allows  deferral  of  conformity 
budgets  beyond  the  statutory  attaimnent 
year.  It  is  also  inconsistent  with 
statutory  requirements  for  reasonable 
further  progress  in  section  182(c)(2)((B), 
for  implementation  of  all  reasonably 
available  control  measines  as 
expeditiously  as  practicable  in  section 
172(c)(1),  and  for  reqiiiring  that 
transportation  plans  and  TlFs  "will  not 
delay  timely  attainment  of  any  standard 
or  *  *  *  other  milestones  in  any  area  in 
section  176(c)(1)." 

Response  8:  EPA  disagrees  with  the 
conmienter  that  the  policy  allows 
deferral  of  motor  vehicle  emission 
reductions  and  reasonably  available 
control  measiu^s  beyond  dates 
contemplated  in  the  Act.  The  statute 
requires  SIPs  to  provide  for  attainment 
as  expeditiously  as  practicable  and  for 
reasonable  further  progress  as  necessary 
to  provide  for  attainment.  The  motor 
vehicle  and  RACM  measures  the 
commenter  is  apparently  referring  to  are 
not  specific  measures  that  the  statute 
requires  to  be  implemented  by  a  fixed 
date.  Rather,  they  are  whatever  motor 


vehicle  and  RACM  measures  are 
necessary  to  provide  for  attainment  and 
RFP  by  the  applicable  attainment  date. 
Thus,  whatever  attainment  date  is 
applicable,  either  by  virtue  of  the  statute 
or  an  attainment  date  extension,  defines 
the  outside  date  by  which  motor  vehicle 
and  RACM  measures  necessary  to 
provide  for  timely  attainment  must  be 
implemented.  A  determination  must 
then  be  made  whether  any  additional 
measures  could  advance  that  date,  but 
the  analysis  is  keyed  to  the  established 
attainment  date. 

The  commenter  also  complains  about 
delays  in  establishing  budgets  for 
conformity  purposes,  and  requirements 
that  transportation  activities  not  delay 
timely  attainment.  Again,  these  issues 
are  not  relevant  to  establishing  an 
appropriate  attainment  date.  Motor 
vehicle  emission  budgets  for  conformity 
purposes  are  those  budgets  that  are 
established  for  the  attainment  year.  The 
Act  does  not  require  that  these  budgets 
be  set  for  any  specific  year,  but  rather 
contemplates  that  they  will  be 
established  for  the  attainment  year. 
Where  EPA  has  properly  determined 
that  an  attainment  date  extension 
should  be  granted,  conformity  budgets 
are  required  for  the  extended  attaimnent 
year;  they  are  no  longer  required  for  the 
superseded  attainment  year.  The 
requirement  that  transportation 
activities  not  delay  timely  attainment  is 
a  duty  imposed  on  transportation 
planning  agencies  to  insure  that  their 
activities  will  not  interfere  with 
attainment  of  the  standard  by  the 
applicable  attainment  date.  This  duty  is 
irrelevant  to  establishing  the 
appropriate  attainment  date  in  the  first 
instance.  Once  an  applicable  attainment 
date  is  established,  transportation 
planners  must  insure  that  their  activities 
will  not  delay  attaiimient  by  that  date. 

Comment  9:  A  conmienter  argues  that 
imder  the  terms  of  section  188(e),  an 
extension  of  the  PM  attainment  date 
may  not  be  granted  unless  the  State 
demonstrates  that  the  area's  SIP 
contains  "the  most  stringent  measures 
that  are  included  in  the  implementation 
plan  of  any  State  or  are  achieved  in 
practice  in  any  Sate,  and  can  feasibly  be 
implemented  in  the  area."  Moreover, 
section  188(e}  provides  for 
consideration  of  transboundary 
emissions  from  "foreign  countries,"  not 
from  U.S.  sources.  EPA's  proposed 
ozone  nonattainment  extension  policy 
includes  neither  of  these  limitations. 

Response  9:  The  provision  cited  by 
commenters  applies  the  PM-10 
standard,  and  is  not  applicable  to 
attainment  dates  for  ozone.  Moreover, 
the  regulatory  regimes  applicable  to 


ozone  and  PM-10  are  quite  different,  as 
are  the  types  of  transport  issues  that 
arise  with  respect  to  these  two  different 
pollutants.  The  issues  EPA  and  the 
States  confront  with  respect  to  long- 
range  regional  transport  of  ozone  do  not 
apply  to  PM-10.  Beyond  that,  section 
188(e)  embodies  a  standard  of  " 
impracticability"  as  a  basis  for  seeking 
an  extension  for  a  PM-10  attainment 
deadline.  With  respect  to  the  ozone 
attainment  deadlines  at  issue  here,  EPA 
is  not  granting  extensions  solely  on  the 
grounds  of  impracticability  of  attaining 
the  standard,  but  rather,  that  Congress 
intended  both  upwind  and  downwind 
areas  to  have  an  opportunity  to  bear  the 
responsibility  for  their  respective 
contributions  to  an  area's  attainment 
problems. 

Comment  10:  EPA's  effort  to 
"manufactiue  a  conflict"  between  the 
statutory  deadlines  and  transport 
provisions  ^Is,  since  these  provisions 
must  be  read  together  so  that  the 
upwind  area's  "obligation  to  control 
pollution  affecting  the  downwind  area — 
be  it  interstate  or  intrastate — falls  due 
no  later  than  the  downwind  area's 
attainment  date."  EPA's  argimient  that 
areas  with  longer  attainment  dates  be 
given  additional  time  ignores  the 
statutory  requirement  that  areas  attain 
as  expeditiously  as  practicable,  even  if 
that  results  in  attainment  before  section 
181(a)(l)'8  outer  deadlines.  The  section 
181  attainment  deadlines  are  "outside 
limits."  A  commenter  argues  that 
section  181(a)  does  not  prevent  upwind 
areas  from  abating  pollution  in 
downwind  areas  in  time  to  meet  the 
downwind  area's  attainment  date.  EPA's 
policy  cannot  be  defended  as  necessary 
to  reconcile  181(a)  with  the  Act's  anti- 
transport  provisions.  Upwind  areas 
should  be  able  to  control  pollution 
contributing  to  downwind  area's 
nonattainment  even  before  reaching 
their  own  later-prescribed  attainment 
dates. 

A  conunenter  disputes  EPA's 
interpretation  of  the  language  in  section 
110(a)(2)(D)(l)  that  SIP  provisions 
prohibiting  emissions  which  cause 
transport  be  "consistent  with  the 
provisions  of  this  subchapter."  EPA 
should  interpret  the  provisions  to 
respect  the  attainment  schedules  of 
sections  181  and  182,  and  address 
transport  separately.  No  reference  is 
made  to  any  legislative  history  that 
woiUd  legitimize  EPA's  reading.  An 
upwind  area's  obligation  to  control 
transported  pollution  does  not  depend 
on  its  own  timetable  for  attaimnent. 
EPA's  policy  excuses  upwind  area's 
responsibility  from  their  obligations 
under  sections  110, 176A  and  184, 
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exempting  them  via  granting  extensions 
to  downwind  areas.  The  policy  defers 
downwind  action  until  the  upwind  area 
attains. 

EPA  improperly  assumes  that  it 
would  not  be  practicable  for  upwind 
sources  to  reduce  emissions 
contributing  to  downwind 
nonattaimnent  prior  to  the  time  such 
reductions  woidd  be  required  to  attain 
in  the  upwind  area.  The  presumption 
should  be  precisely  the  opposite:  unless 
the  upwind  state  can  show  that  such 
reductions  are  impracticable,  EPA 
should  asstune  such  reductions  can  be 
made  at  times  to  eliminate  the  upwind 
state's  contribution  to  nonattainment 
downwind  by  the  downwind  area's 
attainment  date.  EPA's  rule  eliminates 
the  Act's  requirement  that  attainment  be 
accomplished  as  expeditiously  as 
possible.  Section  184  indicates 
Congressional  intent  that  upwind  areas 
make  reductions  if  necessary  to  permit 
downwind  areas  to  attain  by  their 
statutory  deadlines. 

Response  10:  EPA  disagrees  with  the 
commenter's  contention  that  it  has 
"manufactined  a  conflict."  Rather,  EPA 
believes  that  it  recognizes  and  resolves 
the  real  tension  between  the  statutory 
deadlines  and  the  transport  provisions. 
EPA  explained  this  tension  in  its 
guidance  on  the  attainment  date 
extension  policy.  See  also  EPA's 
response  to  Comment  4.  Congress  did 
not  intend  that  areas  with  more  severe 
pollution  problems,  and  accordingly 
longer  attainment  dates,  be  forced  to 
accelerate  reductions  on  a  timetable  that 
otherwise  would  not  be  deemed  to  be 
required  in  order  to  meet  their 
obligation  to  attain  "as  expeditiously  as 
practicable."  Commenters  want  EPA  to 
read  the  requirement  for  upwind  areas, 
not  as  containing  the  limitation  that 
their  attainment  deadline  be  "as 
expeditiously  as  practicable" — ^but 
instead,  to  require  deadlines  that  are  not 
practicable  solely  for  the  purpose  of 
obtaining  downwind  reductions. 

In  dealing  with  ozone,  a  regional 
pollutant,  an  upwind  nonattaimnent 
area  caimot  make  reductions  for 
transport  purposes  without  affecting  its 
schedule  for  making  reductions  for 
attainment  piuposes.  Compelling  the 
upwind  area  to  make  drastically  faster 
reductions  is  akin  to  asking  it  to  go  on 
a  crash  diet.  But  the  interplay  of  the 
statutory  provisions  on  attainment 
deadlines  and  transport  reduction 
indicates  that  Congress  intended 
upwind  areas  to  reduce  transport,  but 
not  to  the  extent  of  requiring  shorter 
schediUes  for  upwind  attaimnent. 
Separating  out  reductions  for  purposes 
of  attainment  and  those  for  the  purposes 
of  transport  is  more  difficult  than 


commenters  depict,  and  EPA  believes 
that  Congress  did  not  intend  a  regimen 
of  drastic  reductions  without  regard  to 
the  upwind  area's  attainment  schedule. 
In  reality,  an  upwind  area  that  remains 
in  oonattainment  may  doubtless  be 
shown  to  continue  to  transport 
pollution  to  an  affected  downwind  area. 

Congress  provided  statutory  tools  to 
address  the  issue  of  transport  (including 
sections  184,  126,  and  110(a)(2KdJ),  and 
believed  that  they  would  be  used  to 
reach  an  accommodation  among 
upwind  and  downwind  areas — iut  as 
EPA  and  some  commenters  have 
recognized,  this  accommodation  took 
longer  than  anticipated.  Congress  did 
not,  however,  intend  that  upwind  areas 
be  forced  to  apply  draconian  measures 
in  order  to  allow  the  downwind  areas  to 
meet  their  shorter  attainment  periods. 

And  although  the  attaimnent 
deadlines  can  be  looked  at  as  "outside 
limits,"  they  in  fact  represent  the  dates 
at  which  statutory  consequences  must 
be  considered.  As  long  as  no  earlier  date 
is  deemed  to  be  "as  expeditiously  as 
practicable,"  there  is  no  evidence  that 
Congress  considered  an  earlier  date  to 
be  acceptable  for  these  areas,  regardless 
of  "practicability."  Even  if  earlier 
deadlines  would  be  beneficial  to 
downwind  areas.  Congress  did  not 
indicate  that  this  criterion  should 
override  the  criterion  of  "practicability" 
for  the  upwind  area. 

In  administering  the  Clean  Air  Act 
and  the  NOx  SIP  call,  EPA  has 
interpreted  section  110(a)(2)(d)'s 
significant  contribution  test  as  requiring 
reductions  as  expeditiously  as 
practicable  without  requiring  upwind 
areas  to  impose  draconian  measures. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  recently 
upheld  EPA's  use  of  a  cost  component 
in  applying  that  section's  significant 
contribution  test.  Michigan  v.  EPA,  213 
F.3d  663,  674-679  (D.C.  Cir.  2000).  EPA 
decided  that  the  States  that  were 
"significant  contributors"  under  section 
110(a)(2)(D)  need  only  reduce  their 
emissions  by  the  amoimt  achievable 
with  "highly  cost-effective  controls."  63 
FR  at  57403.  "Thus,  once  a  state  had 
been  nominally  marked  a  'significant 
contributor,'  it  could  satisfy  the  statute, 
i.e.,  reduce  its  contribution  to  a  point 
where  it  would  not  be  'significant' 
within  the  meaning  of  section 
110(a)(2)(D)(i)(I)  by  cutting  back  the 
amoimt  that  could  be  eliminated  with 
'highly  cost-effective  controls.' "  213 
F.3d  at  675. 

In  applying  section  110(a)(2)(D),  the 
D.C.  Circuit  concluded  that  EPA  can 
consider  not  only  air  quality  impacts, 
but  also  costs  of  control.  Thus  EPA  has 
been  upheld  in  interpreting  the  Act  in 


a  way  that  limits  the  upwind  area's 
responsibility  to  control  pollution  so  as 
to  mitigate  its  responsibility  under 
section  110(a)(2)(D).  The  upwind  area 
should  not  have  to  impose  draconian 
controls.  As  the  court  in  Michigan  v. 
EPA,  concluded,  "there  is  nothing  in  the 
text,  structure,  or  history  of  section 
110(a)(2)(D)  that  bars  EPA  from 
considering  cost  in  its  application."  213 
F.3d  679.  The  Court's  discussion  makes 
clear  that  EPA,  in  interpreting  the 
responsibilities  of  upwind  states  under 
section  110(a)(2)(D),  may  consider 
differences  in  cutback  costs  in 
determining  what  constitutes  a 
significant  contribution,  and  that  EPA's 
inquiry  is  based  on  balancing  a  niunber 
of  considerations  to  balance  health 
effects  and  cost-effectiveness. 

EPA's  policy  does  not  excuse  the 
upwind  areas  from  fulfilling  their 
obligations  under  section  110.  Upwind 
areas  will  be  held  to  section  110  and 
RACM  requirements.  EPA  has 
determined  the  upwind  areas'  section 
110  obligations  through  the  SIP  call. 
The  SIP  call  requires  reductions  by  the 
date  EPA  determined  was  as  soon  as 
practicable  to  eliminate  significant 
contributions  to  downwind  areas.'  This 
is  coupled  with  the  upwind  area's 
obligation  to  attain  as  expeditiously  as 
practicable.  It  is  appropriate  to  hold 
downwind  areas  to  the  upwind  area's 
attainment  date  as  an  outside  limit  until 
EPA  acts  on  the  upwind  area's 
attainment  demonstration.  The 
modeling  evidence  we  have  now  shows 
that  upwind  areas  need  to  come  into 
attaimnent  for  the  downwind  areas  of 
Metropolitan  Washington,  D.C.  and 
Greater  Connecticut  to  attain  the 
standard. 

Comment  li.  The  section  182(j)(2) 
"but  for"  standard  applies  to  intrastate 
transport.  An  area  must  demonstrate 
that  it  would  have  accomplished 
attaiiunent  but  for  the  failure  of  other 
areas  to  implement  sufficient  controls. 
The  policy  is  vague,  and  fails  to 
establish  clear  standards  for  a  showing 
of  transport.  The  "affected  by  transport" 
standard  is  imclear. 

Response  11:  EPA  is  not  constrained 
by  the  section  182(j)(2)  standard.  This 
section  is  limited  in  application  to 
single  nonattainment  areas  that  are 
located  in  more  than  one  state,  and  does 
not  address  transport  coming  into  an 
area  from  another,  separate.area.  Our 
determinations  in  the  SIP  call  were 
clear,  and  the  modeling  that  resulted 
from  the  SIP  call  effort  showed  that 


'  Because  the  D.C.  Circuit  stayed  the  obligation  of 
States  to  submit  plans  by  13  months,  the  court  also 
extended  by  13  months  the  date  by  which  sources 
must  implement  the  necessary  controls. 
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there  were  significant  impacts  from 
upwind  areas  on  the  downwind  areas, 
no  matter  whether  one  used  as  a 
standard  the  "but  for,"  "significant 
contribution"  or  "affected  by  transport" 
formulation.  Congress  intended  that  an 
upwind  area  that  significantly 
contributes  to  a  downwind  area's 
nonattainment  problem  should  bear 
responsibility  for  that  pollution.  The 
modeling  shows  that  significant 
contributions  are  made  by  the  upwind 
areas  to  the  downwind  areas  seeking 
attainment  date  extensions.  EPA  still 
believes  that  Congress  would  not  have 
intended  to  impose  the  burden  on 
downwind  areas  for  an  upwind  area's 
contribution. 

Comment  12:  Transport  is  already 
incorporated  into  each  area's  section 
181  design  value  and  thus  is  assumed  in 
setting  the  projected  attainment  date. 
Congress  understood  transport  resulted 
in  elevated  design  values,  but  did  not 
authorize  classifications  to  take  into 
account  transport,  and  provided  for 
reclassification  by  operation  of  law 
based  on  air  quality.  In  section 
181(a)(1),  Congress  directed  that  ozone 
nonattainment  areas  be  placed  within 
certain  classifications  based  solely  on 
their  design  values,  regardless  of 
transport.  Congress  imderstood  that 
many  areas  were  classified  as  moderate 
or  severe  at  least  in  part  because  of 
ozone  transport,  but  did  not  grant  EPA 
discretion  to  take  such  transport  into 
account  when  establishing  initial 
classifications  imder  the  Act.  Why  does 
EPA  believe  so  strongly  that  its 
approach  is  consistent  with 
Congressional  intent,  given  Congress's 
refusal  to  consider  transport  in 
establishing  the  initial  classifications 
and  in  light  of  sections  181(b)(2)  and 
182(i)? 

Response  12:  The  fact  that  the 
provisions  governing  the  initial 
classification  process  expressly  take 
transport  into  account  in  a  specific 
way — see  section  181(a)(4)— does  not 
mean  that  EPA  is  precluded  from  taking 
transport  into  account  when  providing 
for  an  attainment  date  extension  based 
on  transport,  prior  to  invoking  the 
reclassification  provisions.  See  EPA's 
Response  to  Comment  1 .  By  providing 
for  an  extension  of  the  attainment  date, 
EPA  is  effectuating  Congressional  intent 
that  the  transport  relief  provisions  have 
a  chance  to  take  effect  before  EPA  has 
an  obligation  to  determine  whether  the 
area  has  attained  for  purposes  of 
triggering  the  reclassification 
provisions. 

Comment  13:  EPA  has  previously 
concluded  that  reclassification  is  not  a 
means  of  penalizing  an  area,  but  a 


means  of  providing  additional 
reductions  that  will  benefit  public 
health.  EPA  rejected  the  notion  that 
bump-up  is  a  penalty  when  it 
reclassified  the  Phoenix.'Arizona  area 
from  moderate  to  serious.  There,  EPA 
said: 

The  classification  structure  of  the  Act  is  a 
clear  statement  of  Congress's  belief  that  the 
later  attainment  deadlines  afforded  higher- 
classified  and  reclassified  areas  require 
compensating  increases  in  the  stringency  of 
controls.  The  reclassification  provisions  of 
the  Clean  Air  Act  are  a  reasonable 
mechanism  to  assure  continued  progress 
toward  attainment  of  the  health- based 
ambient  air  quality  standards  when  areas 
miss  their  attainment  deadlines  and  are  not 
punitive. 

Final  Rule,  62  FR  6D001,  60003  (Nov. 
6. 1997).  Why  has  EPA  changed  its 
mind  about  the  functions  of 
reclassification? 

Response  13:  EPA  has  not  changed  its 
mind  about  the  function  of  the 
reclassification  provision  where  the 
issue  of  transport  is  not  presented.  In 
the  context  of  Phoenix,  a  reclassification 
not  involving  transport,  EPA  made  the 
response  cited  by  commenter,  and  noted 
that  the  reclassification  provision  was 
not  intended  to  be  pxmitive.  This  view 
is  consistent  with  the  position  that  EPA 
takes  here,  where  the  circumstances  are 
quite  different  from  the  non-transport 
reclassification  context.  In  the  absence 
of  transport,  an  area  that  fails  to  attain 
by  its  attaiiunent  date,  may  still  fairly  be 
held  accountable  for  controlling  local 
pollution,  and  be  granted  a  longer 
attainment  deadline  in  retirni  for  more 
stringent  controls.  Under  these 
circtunstances,  applying  the 
reclassification  provisions  is  not 
pimitive.  But  in  the  circiunstances  EPA 
and  the  states  confront  here,  the  local 
area  is  not  responsible  for  pollution  that 
interferes  with  its  ability  to  meet  the 
standard.  In  such  a  case,  to  trigger 
reclassification  would  impose  on  the 
area  the  responsibility  and  costs  for 
pollution  beyond  its  control,  and  would 
indeed  be  punitive.  To  avoid  such  a 
result,  and  to  effectuate  Congressional 
intent,  EPA  has  interpreted  the  Act  to 
authorize  an  attainment  date  extension. 

Comment  14:  Congress  directiy 
considered  and  rejected  EPA's 
interpretation  of  its  attainment  date 
extensioii  authority  diuing  the  Clean  Air 
Act  Amendments  of  1990.  Ehmng 
debate.  Senator  Kasten  expressed 
concern  about  the  proposed  legislation's 
provisions  concerning  the  "issue  of 
downwind  ozone  nonattainment."  He 
noted  that  pollution  from  Chicago 
affected  southeastern  Wisconsin,  but 
described  "the  difficulty  this  poses  is 
that  the  Nation's  most  polluted  urban 


areas  are  given  a  much  more  generous 
timetable  for  meeting  air-quality 
standards.  Chicago  will  have  5  more 
years  to  meet  air-quality  standards  than 
these  Wisconsin  coimties  will  have." 
Senator  Kasten  then  noted  that  because 
of  Chicago's  longer  attainment  date,  it 
was  likely  that  the  Wisconsin  counties 
"will  be  found  in  violation  of  the  Clean 
Air  Act  because  of  actions  taking  place 
outside  of  their  jurisdiction  in  an 
upwind  State." 

The  commenter  claims  that  Senator 
Kasten  introduced  an  amendment 
which  provided,  among  other  things,  for 
an  attaiiunent  date  extension  for  the 
downwind  area  until  the  upwind 
nonattainment  area  achieved  emission 
reductions.  S.  Comm.  On  Envt.  And 
Pub.  Works,  A  Legislative  History  of  the 
Clean  Air  Act  Amendments  of  1990,  pp. 
4954-55  (1993).  The  commenter  claims 
that  "the  amendment,  was,  of  course, 
rejected."  Thus  the  commenter  argues 
that  Congress,  although  it  addressed 
ozone  transport  in  sections  176 A  and 
184,  declined  to  alter  the  requirements 
of  section  181,  even  though  it  was  aware 
of  the  problem  that  EPA  seeks  to  solve 
with  its  attaiiunent  date  extension 
policy. 

Response  14:  There  is  no  evidence 
that  the  amendment  discussed  by 
Senator  Kasten  was  ever  debated, 
considered,  or  voted  upon.  Commenter 
cites  no  support  for  the  proposition  that 
it  was  considered  and  rejected.  Thus  no 
inferences  can  be  drawn  from  the  fact 
that  the  amendment  was  not  embodied 
in  the  statute.  Moreover,  even  if  the 
amendment  had  been  considered  and 
rejected,  it  differed  from  and  went  so  far 
beyond  the  attainment  date  extension 
EPA  is  applying  here  as  to  not  be 
probative  of  Congressional  intent  with 
respect  to  EPA's  current  interpretation 
of  the  Act.  Among  other  things,  it  would 
have  provided  for  a  new  and  separate 
Ozone  Transport  Region,  and  would 
have  provided  for  different  obligations 
and  consequences  for  downwind  areas 
than  what  is  contained  in  EPA's  current 
interpretation  of  the  attainment  date 
extension  policy.  Legislative  History  at 
4954-56. 

Comment  15:  The  EPA  poUcy  is  an 
illegal  expansion  of  the  1994 
overwhelming  transport  policy.  Now  the 
upwind  area  need  not  be  a 
nonattainment  area  with  a  later 
attainment  date,  as  long  as  it  is  an 
upwind  area  in  another  state  that 
significantly  contributes  to 
nonattainment  in  the  downwind  area. 
Also,  the  new  policy  would  allow 
attainment  even  later  than  attainment 
for  the  upwind  area  if  the  date  for  the 
NOx  SIP  call  reductions  is  later.  Where 
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the  upwind  area  is  in  attainment  or 
where  its  attainment  date  is  earlier  than 
the  NOx  SIP  call  reductions,  then  an 
extension  cannot  be  justified  as 
necessary  to  reconcile  the  transport 
provisions  with  section  181(a).  There  is 
no  justification  for  applying  the  policy 
where  the  upwind  area  is  in  attainment, 
or  is  in  nonattainment  but  has  air 
quality  meeting  the  NAAQS,  or  where  it 
is  in  nonattainment  but  has  an 
attainment  date  earlier  than  the 
extension  proposed. 

Response  15:  The  policy  is  not  an 
illegal  expansion  of  the  overwhelming 
transport  policy,  but  an  appropriate 
interpretation  of  the  provisions  of  the 
Clean  Air  Act  in  order  to  fulfill 
Congressional  intent.  EPA's  current 
articulation  of  the  attainment  date 
extension  policy  reflects  the 
considerable  advances  in  understanding 
and  allocating  responsibility  for 
transport  that  have  occurred  since  the 
formulation  of  the  Overwhelming 
Transport  Policy.  These  advances  have 
resulted  fitim  the  work  on  ozone 
transport  included  in,  among  other 
efforts,  the  OTAG,  SIP  call,  and  area 
modeling  programs.  EPA  thus  regards 
the  attainment  date  extension  policy  as 
superseding  the  Overwhelming 
Transport  Policy.  See  EPA's  earlier 
responses.  The  policy  is  not  being 
applied  here  so  as  solely  to  involve 
upwind  attainment  areas,  or  upwind 
areas  with  earlier  attainment  dates. 
Upwind  attainment  areas  with  deficient 
Sffs  have  still  been  foimd  to  contribute 
significantly  to  downwind 
nonattainment.  The  SIP  call  involves  a 
statewide  area  that  may  include 
attainment  and  nonattainment  areas  that 
have  been  found  to  contribute 
significantly  to  downwind 
nonattainment. 

Comment  1 6:  Downvirind  areas  should 
be  required  tO  implement,  not  just 
adopt,  all  required  measures  before 
becoming  eligible  for  an  extension. 
Modeling  is  imprecise  and  an  area 
might  be  able  to  attain  if  they 
implement  all  required  measures,  which 
should  already  have  been  implemented 
prior  to  the  original  attainment  date.  A 
State  could  have  timely  submitted  all 
the  provisions  for  control  of  local 
pollution  as  required  by  sections 
182(b)(l)(A)(i).  182(c)(2),  and  172(c)(1) 
providing  for  the  fiill  extent  of  local 
reductions  that  it  was  in  the  State's 
power  to  require. 

Response  16:  In  granting  an 
attainment  date  extension  for  an  area, 
EPA  has  determined  that  upwind 
reductions  are  necessary  to  help  the  area 
reach  attainment.  Thus,  requiring  all 
local  reductions  to  be  implemented 


prior  to  the  time  that  upwind  reductions 
are  achieved  would  not  accelerate 
attainment.  Nonetheless,  EPA  has 
required  that  local  reductions  be 
implemented  as  expeditiously  as 
practicable.  See  EPA's  Guidance  61  FR 
14441  (March  25, 1999). 

Comment  1 7:  EPA's  allegation  that 
local  measures  "will  become 
superfluous  once  upwind  areas  reduce 
their  contribution  to  the  pollution 
problem,"  64  FR  14444,  is  mistaken. 
First,  the  measures  will  produce  public 
health  benefits  during  the  period  prior 
to  implementation  of  upvnnd 
reductions,  and  second  the  Act 
independently  requires  all  areas  to 
"implement  all  reasonably  available 
control  measures  as  expeditiously  as 
practicable,"  172(c)(1),  regardless  of 
what  reductions  are  expected  fit)m 
upwind  areas.  EPA  should  not  allow 
downwind  areas  to  postpone 
implementing  local  measures  until 
upwind  reductions  are  achieved.  This 
extension  is  unlawful,  and,  because 
unexplained,  arbitrary  and  capricious. 

Response  1 7:  EPA  disagrees  with  the 
commenter's  characterization  of  EPA's 
actions.  EPA  is  in  fact  requiring 
downwind  areas  to  implement  the  local 
control  measures  required  under  the 
classification  as  expeditiously  as 
practicable,  but  no  later  than  the  time 
the  upwind  reductions  are  achieved. 
See  EPA's  Guidance,  supra.  To  obtain 
an  extension  the  area  must  have 
provided  that  it  will  implement  all 
adopted  measures  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved.  See  also 
response  to  Comment  16,  above.  No 
measures  are  being  postponed  as  a 
result  of  the  areas  being  granted  a  later 
attainment  deadlines.  None  of  these 
areas  have  delayed  or  postponed  the 
effectiveness  of  measures  because  their 
attainment  date  is  being  extended.  The 
States  are  enforcing  their  attainment 
measures  as  expeditiously  as 
practicable.  Thus  EPA's  interpretation  is 
not  unexplained,  arbitrary,  nor 
capricious.  As  EPA  has  explained,  it 
seeks  to  reconcile  and  coordinate  the 
responsibiUties  of  upwind  and 
downwind  areas  to  work  together  to 
achieve  attainment.  However,  as 
discussed  elsewhere,  EPA  has  applied 
the  section  172(c)(1)  RACM  requirement 
to  these  areas. 

Comment  18:  EPA  is  excusing 
downwind  areas  from  the  requirement 
that  nonattainment  SIPs  must  provide 
for  attainment  of  the  NAAQS  as 
provided  in  sections  182(b)(l)(A)(i), 
182(c)(2)(A),  172(c)(1),  and  is  also 
excusing  them  from  the  requirement 


that  they  implement  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable,  regardless 
of  the  reductions  required  for 
attaiiunent.  EPA's  attempt  to  lessen 
these  obligations  is  unlawful  and, 
because  imexplained,  arbitrary  and 
capricious. 

Response  18:  EPA  is  not  excusing 
downwind  areas  from  the  requirement 
that  they  submit  SIPs  providing  for 
attainment.  Nor  is  EPA  excusing 
downwind  areas  horn  the  RACM 
requirement.  EPA's  interpretation  does 
not  exclude  what  is  necessary  for 
attainment;  rather,  a  measure  is  RACM 
if  it  is  needed  for  attainment.  EPA  is 
enforcing  this  requirement,  but  allowing 
the  downwind  State  to  take  into  account 
the  control  contribution  of  upwind  areas 
that  Congress  envisioned,  and  that  the 
commenters  themselves  acknowledge  is 
embodied  in  Cleem  Air  Act  provisions, 
in  determining  the  applicable 
attainment  date.  EPA  is  also  requiring 
that  the  States  implement  reasonable 
control  measures  as  expeditiously  as 
practicable.  See  EPA's  Responses  to 
other  comments. 

Comment  19:  EPA's  policy  cannot  be 
defended  as  a  reconciliation  of  section 
181(a)  with  the  Act's  anti-transport 
provisions.  Under  a  proper 
interpretation  of  the  Act:  (1)  Upwind 
States'  SIPs  would  ensiu«  that  the 
upwind  areas'  pollution  contributing  to 
NAAQS  violations  in  downwind  areas 
would  be  controlled,  no  later  than  the 
downwind  areas'  attainment  date;  (2)     * 
upwind  areas  would  attain  locally  as 
expeditiously  as  practicable  but  no  later 
than  the  date  prescribed  by  section 
181(a)(1)  for  the  upwind  area;  and  (3) 
downwind  areas  would  attain  locally 
"as  expeditiously  as  practicable  but  not 
later  than"  the  applicable  date 
prescribed  in  section  181(a)(1).  This 
reading  gives  effect  to  all  of  the  relevant 
statutory  provisions. 

Response  19:  The  commenter 
concedes  that  under  a  proper 
interpretation  of  the  Act,  upwind  States' 
SIPs  would  ensure  that  upwind  areas' 
pollution  contributing  to  violations  in 
downwind  areas  would  be  controlled, 
prior  to  the  downwind  area's  attainment 
date.  But  in  the  circumstances  actually 
confronting  EPA  and  the  States,  as  EPA 
has  explained  in  prior  responses,  it  was 
not  possible,  given  the  state  of 
knowledge  of  regional  ozone  transport, 
to  control  upwind  transport  prior  to  the 
original  downwind  attainment  dates  set 
forth  in  section  181(a)(1).  Thus,  in  order 
to  allow  the  upwind  areas  to  fulfill  their 
responsibility  imder  the  Act  and  to 
avoid  imposing  on  the  downwind  area 
a  biu-den  Congress  did  not  intend,  EPA 
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proposed  interpreting  the  Act  to  adjust 
the  downwind  attainment  deadlines,  the 
very  interpretation  that  the  commenter 
rejects  as  unnecessary.  By  adjusting  the 
attainment  date  to  allow  the  upwind 
and  downwind  areas  to  carry  out  the 
statutory  allocation  of  responsibility 
that  is  acknowledged  by  the  commenter, 
EPA  indeed  is  reconciling  the  Act  and 
rendering  a  proper  interpretation. 

Ckjmment  20:  No  extension  should  be 
granted  unless  the  area  is  as  small  as 
possible.  The  basis  for  transport  should 
not  be  OTAG  modeling,  since  better 
data  is  available. 

Response  20:  The  boimdahes  for 
serious  nonattainment  areas  were 
established  by  operation  of  law  (CAA 
section  107(d)(4)).  The  modeling  done 
by  OTAG  and  by  EPA  in  the  SIP  call 
and  the  local  modeling  done  in 
cotmection  with  the  attainment 
demonstrations  represents  the  best 
available  modeling. 

2.  Comments  Received  on  12/16/99 
Proposals 

Comment  1 :  The  SIP  submittals  for 
Springfield,  Greater  Connecticut  and 
Metropolitan  D.C.  do  not  contain 
substantive  additional  measures  to 
reduce  the  State's  ground  level  ozone 
problem.  EPA  cannot  approve  the 
attainment  submittal  because,  among 
other  reasons,  it  does  not  provide  for 
attaimnent  "as  expeditiously  as 
practicable,"  as  required  by  section 
181(a)  of  the  CAA.  Both  the  attainment 
submittal  and  the  proposed  rule  simply 
assert  that  the  States,  acting  alone, 
cannot  achieve  attainment,  either  in 
1999  or  2007.  Neither  the  State  nor  EPA 
explores  the  question  of  what  can  the 
State  can  do,  with  the  help  of  specified 
upwind  emission  reductions,  to  achieve 
attainment  as  expeditiously  as 
practicable.  There  is  no  showing  that 
the  State  could  not  achieve  attaiiunent 
in  2003  through  a  combination  of  local 
and  State  measures  and  the  NOx  SIP 
Call;  we  only  know  that  the  NOx  SIP 
call  is  not  likely  to  produce  attaiiunent 
by  2003  without  additional  local 
reductions.  The  SIPs  do  not  meet  the 
requirements  of  the  CAA  to  provide  for 
attainment  as  expeditiously  as 
practicable  and/or  no  later  than 
November  15, 1999.  States  have  made 
no  attempt  to  provide  for  attainment  as 
soon  as  possible.  Because  they  do  not 
meet  the  CAAs  requirements  for  timely 
attainment,  EPA  must  disapprove  them. 

Response  1 :  Congress  did  not  intend 
for  the  States  to  be  responsible  for 
achieving  attainment,  acting  alone, 
when  upwind  areas  are  transporting 
pollution  that  contributes  to  their 
nonattainment  problem.  EPA  has 


determined  that,  imder  the  attainment 
date  extension,  the  States  will  attain  the 
standard  as  expeditiously  as  practicable. 
The  basis  for  this  determination,  and 
EPA's  findings  that  the  area  is  affected 
by  transport  from  upwind  areas,  is 
discussed  extensively  in  section  VI.A.l. 
EPA  has  determined  that  even  with  the 
attainment  date  extension,  no 
reasonably  available  control  measures 
would  advance  the  attainment  date.  See 
other  Responses  to  Comments  in  section 
VI.A.  and  section  VI.E. 

Comment  2:  The  State's  SIP  does  not 
contain  adequate  contingency  measures 
as  required  by  section  172(c)(9)  of  the 
CAA.  Such  measures  are  especially 
important  in  a  case  such  as  this,  where 
a  substantial  portion  of  the  emission 
reductions  relied  on  are  assumed  to 
occiu  well  into  the  future,  and  well 
beyond  the  statutory  attainment  date. 

Response  2:  Although  no  measures 
have  been  specifically  designated  as 
contingency  measures,  EPA  has  found 
that  measiues  that  could  reasonably 
constitute  appropriate  contingency 
measures  are  already  contained  in  the 
SIP  or  exist  in  promulgated  Federal 
regulations.  See  discussion  of 
contingency  measures  in  Section  VI.L 
for  each  of  the  attainment  date 
extension  areas  contained  in  Responses 
to  Conunents. 

Comment  3:  Even  assuming  the 
Transport  Guidance  is  consistent  with 
the  Act,  the  States'  attainment 
submittals  do  not  meet  the  requirements 
and/or  preconditions  necessary  to 
secure  adequate  emissions  reductions 
from  in-State  sources.  For  example,  CT 
and  MA  could  secure  further  NOx 
reductions  from  power  plants  and  other 
stationary  sources  through 
implementation  of  RACT  on  additional 
stationary  sources.  The  States  could 
secure  additional  reductions  through  a 
diesel  inspection  and  maintenance 
program. 

Response  3:  EPA  believes  that  a  diesel 
I/M  program  may  have  some  potential 
for  emission  reductions.  At  this  time, 
however,  there  is  insufficient 
information  available  about  the  program 
to  determine  whether  diesel  I/M  woidd 
be  economically  or  technologically 
feasible.  Also,  the  test  protocols  are  not 
sufficiently  developed  to  enable  EPA  to 
determine  the  magnitude  of  reductions 
possible,  and  thus  whether  the 
program's  emission  reductions  would 
advance  the  attainment  date.  In  its  other 
Responses  to  Comments,  EPA  has 
explained  and  supported  its  conclusions 
that  the  States  have  adopted  and  will 
implement  as  expeditiously  as 
practicable  the  measures  necessary  to 
seciue  adequate  emissions  reductions 


bom  in-State  sources.  No  additional 
RACM  is  required  for  these  areas. 

Comment  4:  The  States  have  failed  to 
timely  pursue  administrative  avenues 
for  States  to  seek  redress  for  transport 
problems:  Through  a  section  126 
petition  and  a  section  110  SIP  call.  CT 
and  MA  did  not  file  section  126 
petitions  until  the  summer  of  1997. 
Even  if  EPA's  transport  Guidance  were 
lawful,  it  should  not  be  applied  except 
as  a  matter  of  last  resort — the  downwind 
area  must  have  identified  and 
committed  to  all  necessary  local 
measiues  and  exhausted  its 
administrative  remedies  in  a  timely 
fashion  to  secure  all  necessary  upwind 
reductions.  The  States  have  failed  to  do 
that  and  have  waited  too  long.  They 
want  to  wait  until  upwind  reductions 
bring  them  into  attainment  without 
making  any  additional  emission 
reductions  of  their  own.  This  is  not  in 
keeping  with  the  attainment  provisions 
and  schedules  in  the  CAA. 

Response  4:  EPA  disagrees  with  the 
commenter  that  the  States  have  waited 
too  long  to  seek  relief.  As  set  forth  in 
detail  in  section  VI.A.l,  the  States  and 
EPA  have  worked  for  years  to  solve  the 
transport  problem,  and  were  unable  to 
obtain  adequate  redress  for  transported 
pollution  until  the  culmination  of  the 
OTAG  effort.  EPA  finds  that  the  States 
were  not  dilatory  in  their  efforts  to 
pursue  relief  from  transported  pollution; 
relief  was  not  available  until  regional 
transport  could  be  analyzed  and 
responsibility  for  remediation 
appropriately  apportioned.  This  effort 
took  years,  and  was  more  prolonged 
than  Congress,  EPA,  or  the  States  had 
anticipated.  See  EPA's  discussion  of  the 
history  of  the  efforts  to  address  transport 
in  section  VI.A.l.  The  States  have  not 
failed  to  pursue  any  remedies  as  they 
became  meaningful  and  available.  Nor 
does  EPA  agree  that  its  attainment  date 
extension  allows  the  States  to  wait  for 
upwind  reductions  without  making 
local  emission  reductions.  EPA's  policy 
is  predicated  upon  an  equitable 
allocation  of  responsibility  between 
upwind  and  downwind  areas,  and 
explicitly  requires  the  downwind  areas 
to  adopt  and  implement  local  controls 
as  expeditiously  as  practicable. 

Comment  5:  The  States  have  failed  to 
implement  all  available  control 
measures  and  have  not  demonstrated 
that  attainment  is  impracticable  due  to 
pollutant  transport.  The  States  have 
failed  to  meet  the  requirement  of  EPA's 
transport  policy  that  the  States  adopt  all 
local  measiu«s  required  under  the  area's 
current  classification. 

Response  5:  EPA  disagrees  with  the 
commenter's  contention  that  the  States 
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being  granted  attainment  date 
extensions  have  not  satisfied  the 
criterion  of  adopting  reqiiired  local 
measures.  EPA  finds  that  the  States  have 
fulfilled  their  responsibility  with 
respect  to  having  adopted  required  local 
measiues.  With  respect  to  contingency 
measures,  EPA  has  determined  that 
measures  that  can  be  reasonably 
construed  to  function  as  contingency 
measiues  are  already  contained  in  the 
areas'  SIPs.  See  further  disoission  of  the 
contingency  measure  requirement  in 
other  Responses  to  Comments.  EPA  has 
further  found  that  the  States  have  or 
will  implement  required  local  measures 
as  expeditiously  as  practicable.  With 
respect  to  Connecticut,  the  State  has 
adopted  and  EPA  has  approved  all 
measures  required  under  its  current 
classification  except  with  respect  to 
certain  aspects  of  its  new  source  review 
(NSR)  program.  Coimecticut's 
nonattainment  area  NSR  program  is  the 
one  Clean  Air  Act  measure  required 
under  the  State's  classification  that  EPA 
has  not  yet  approved  as  meeting  all  the 
requirements  of  the  Act.  Nevertheless, 
EPA  has  determined  that  Connecticut's 
NSR  program  substantially  addresses 
the  Act's  requirements  and  provides  a 
sufficient  basis  for  EPA  to  apply  its 
attainment  date  extension  policy.  The 
Connecticut  NSR  program  imposes  all 
the  Act's  requirements  on  new  and 
modified  sources  of  air  pollution  for 
those  sources  covered  by  the  State's 
program,  including  the  lowest 
achievable  emissions  rate  technology 
standard  and  emissions  offsets 
consistent  with  the  classification  under 
the  Act  of  the  State's  two  ozone 
nonattainment  areas.  In  addition,  the 
State's  NSR  program  captures  the 
correct  universe  of  new  sources  covered 
by  the  Act's  requirements.  The  reason 
Connecticut's  program  does  fully  meet 
all  the  Act's  requirements  is  that  the 
State's  formula  for  captiuing  modified 
soiuces  of  air  pollution  in  the  program 
differs  from  the  federal  requirements  in 
one  respect.  EPA's  federal  NSR 
regulations  generally  require  that 
modifications  be  measured  by 
comparing  the  actual  emissions  of  the 
existing  facility  with  the  potential 
emissions  of  the  modified  facility. 
Connecticut's  regulations  compare  the 
potential  emissions  of  the  existing 
facility  with  the  potential  emissions  of 
the  modified  facility.  On  the  other  hand, 
Connecticut's  program  is  more  rigorous 
than  EPA's  regulations  in  measiuing  a 
modification  in  so  far  as  the  State's 
program  does  not  allow  for  "netting"  at 
a  source  to  avoid  being  treated  as  a 
modification.  Federal  regulations  would 
allow  an  increase  in  emissions  at  an 


existing  source  to  be  balanced  against 
contemporaneous  emissions  decreases 
elsewhere  at  the  soiux:e  to  avoid  NSR, 
while  Connecticut's  NSR  program  does 
not.  On  balance,  EPA  has  concluded 
that  the  State's  NSR  program 
substantially  addresses  this  Clean  Air 
Act  requirement  for  the  piuposes  of 
granting  an  attaiiunent  date  extension 
under  EPA's  policy. 

EPA  thus  concludes  that  substantial 
compliance  with  the  NSR  program  and 
approval  of  all  remaining  required 
measures  constitutes  substantial 
compliance  with  the  criterion  that  the 
State  adopt  all  measures  required  under 
Connecticut's  current  classification. 
EPA  has  further  found  that  it  will 
implement  these  measures  as 
expeditiously  as  practicable.  Thus,  EPA 
believes  that  the  States  have  fulfilled 
their  responsibility  to  satisfy  the 
requirements  of  their  current 
classification,  and  that,  under  these 
circumstances,  Congress  would  not  have 
intended  them  to  be  reclassified  for 
failure  to  attain. 

Comment  6:  The  States  have  not 
shown  that  they  have  committed  to 
implement  all  local  measures  necessary 
to  secure  adequate  emissions  reductions 
frt)m  in-State  sources.  They  have  not 
shown  that  a  combination  of  local 
reductions  and  upwind  reductions  will 
achieve  attainment  by  their  extended 
dates. 

Response  6:  EPA  has  foimd  that  the 
States  have  demonstrated  attainment 
through  a  combination  of  upwind  and 
local  measiues.  See  other  EPA  responses 
and  discussion  of  the  attainment 
demonstration.  Secondly,  although  the 
States  theoretically  could  always  secure 
more  reductions  through  additional 
local  measures.  Congress  did  not  intend 
that  the  downwind  States  compensate 
for  the  upwind  States  failure  to  control 
transported  pollution.  Having  met  the 
RACM  requirements  and  controlled  for 
local  pollutants,  the  downwind  area 
should  not  be  required  to  secure 
additional  emissions  reductions  in  order 
to  offset  emissions  from  upwind 
sources.  As  EPA  has  discussed 
elsewhere  in  its  responses,  the  States 
have  committed  to  implement  all 
measures  necessary  to  secure  adequate 
emissions  bom  in-State  sources. 

Comment  7:  The  D.C.  Circuit  stated  in 
American  Trucking  Ass'n  v.  EPA,  175 
F.3d  1027  (D.C.  Cir.  1999)  that  EPA  "is 
precluded  frtim  enforcing  a  revised 
primary  ozone  NAAQS  other  than  in 
accordance  with  the  classifications, 
attainment  dates,  and  control  measures 
set  out  in  Subpart  2."  This  means  that 
EPA  cannot  ignore  the  attainment  dates 
in  Subpart  2. 


Response  7:  The  opinion  cited 
concerns  EPA's  authority  to  implement 
a  revised  0.08  ppm  8-hour  standard  not 
the  standard  at  issue  here — the  one-hour 
0.12  ppm  NAAQS.  Regarding  EPA's 
belief  that  the  provisions  in  Subpart  2 
of  the  Act  govern  implementation  of  the 
one-hour  standard,  EPA  is  not  ignoring 
the  attainment  dates  in  Subpart  2.  EPA 
is  interpreting  the  provisions  of  Subpart 
2  to  allow  EPA  to  extend  the  attainment 
deadlines  in  accordance  with 
Congressional  intent  and  using  means 
set  forth  in  the  provisions  of  Subpart  2. 
Thus  EPA  is  properly  implementing  the 
one-hour  standard. 

Comment  8:  Each  serious  area  plan  on 
its  face  shows  that  the  control  measures 
described  therein  will  not  by  themselves 
produce  attainment  at  any  point,  and 
clearly  not  by  1999.  EPA  cannot  grant 
credit  for  SIP  call  reductions  when  the 
SIP  call  has  been  judicially  stayed. 

Response  8:  As  EPA  has  explained 
elsewhere  in  its  responses,  Congress  did 
not  intend  for  a  downwind  area  that  is 
affected  by  transport  to  be  responsible 
for  pollution  generated  outside  its 
borders.  The  stay  of  the  SIP  call  has 
been  vacated  and  the  SIP  call  has  been 
upheld.  The  court  lifted  its  stay  and 
States  are  required  to  submit  SIPs  fully 
addressing  the  SIP  call  and  if  they  fail, 
EPA  must  promulgate  a  Federal  plan. 
EPA  is  fully  justified  in  its  reliance  on 
SIP  call  reductions  and  in  granting 
credit  for  them  in  the  areas'  attainment 
demonstrations. 

Comment  9:  The  SIPs  fail  to  provide 
for  attainment  as  expeditiously  as 
practicable  even  though  this  is  a  serious 
area  where  a  specific  attainment 
deadline  has  passed.  Fuirthermore,  the 
States  have  not  even  evaluated  the 
possibility  of  attaining  sooner  than  their 
extended  attainment  dates.  The  SIPs 
must  be  disapproved  by  EPA  since  they 
do  not  meet  the  CAA's  basic 
requirements  for  timely  attainment  nor 
do  they  consider  the  possibility  of 
providing  for  earlier  attainment  even  if 
the  attainment  date  extension  were 
permissible. 

Response  9:  EPA  shows  in  its  other 
Responses,  the  SIPs  provide  for 
attainment  as  expeditiously  as 
practicable,  and  the  States  have  shown 
that  they  qualify  for  an  attainment  date 
extension  due  to  transport.  EPA 
evaluated  the  reductions  required  for 
attainment  from  both  the  upwind  and 
downwind  areas,  and  determined  that 
the  attainment  dates  were  as 
expeditious  as  practicable.  See  also 
Response  1 1  below. 

Comment  10:  This  is  not  a  situation 
where  the  States  have  adopted  all 
available  measures  and  still  show 
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nonattainment  due  solely  to  transport. 
The  States  have  refused  to  even  identify 
the  levels  of  VOC  and  NOx  emissions 
that  would  be  consistent  with 
attainment  in  the  absence  of  NOx 
reductions  that  would  be  required  by 
the  NOx  SIP  caU.  Nor  do  the  plans  state 
the  level  of  emission  reductions  that 
would  be  needed  to  produce  attainment 
in  the  absence  of  upwind  reductions. 
EPA  cannot  rationally  find  that 
transported  NOx  renders  attainment 
impracticable  in  the  serious  areas,  when 
the  States  have  neither  quantified  the 
reductions  needed  locally  to  attain  in 
the  absence  of  transport  reductions,  nor 
shown  that  such  reductions  are 
unachievable  through  adoption  of 
additional  State  and  local  control 
measures. 

Response  10:  EPA  in  its  Responses 
has  provided  an  extensive  analysis  of 
the  role  of  transport  in  downwind 
nonattaiiunent  for  the  serious  areas.  In 
the  NOx  SIP  call.  EPA  concluded  that 
"EPA  believes  that  available  modeling 
analyses  demonstrate  that  upwind 
reductions  are  necessary  to  help 
downwind  areas  come  into  attainment." 
63  FR  57404  (October  27, 1998).  These 
downwind  areas  included  the  areas 
being  granted  attaiiunent  date 
extensions  here.  The  D.C.  Circuit 
upheld  EPA's  conclusion  in  hdichigan 
versus  EPA,  213  F.3d  663  (D.C.  Cir. 
2000).  The  SIP  call  and  the  modeling 
done  by  the  States  support  the 
conclusion  that  the  affected  areas 
cannot  attain  without  upwind 
reductions.  Congress  intended  that 
upwind  areas  be  responsible  for 
pollution  that  interferes  with  downwind 
nonattainment,  while  at  the  same  time 
requiring  that  downwind  areas  be 
accountable  for  locally  generated 
emissions.  The  Clean  Air  Act  reflects 
Congressional  intent  that  downwind 
areas  not  be  compelled  to  compensate 
for  lack  of  upwind  controls  through  the 
adoption  of  additional  State  and  local 
control  measures,  as  conunenter 
suggests.  EPA  disagrees  with 
commenter's  suggestion  that  the 
downwind  areas  must  show  that  no 
further  local  reductions  are  achievable 
before  relying  on  upwind  areas  to 
shoulder  responsibility  for  the  pollution 
they  generate.  EPA  finds  that  a  reading 
of  the  Clean  Air  Act  shows  that 
Congress  did  not  intend  for  downwind 
areas  to  be  forced  to  impose  additional 
local  controls  to  offset  significant 
pollution  contributions  from  upwind 
areas,  before  seeking  relief. 

Comment  1 1 :  EPA  has  not  shown  that 
the  attainment  date -extension  for 
Connecticut  is  justified  due  to  transport. 

Response  1 1 :  There  is  strong  evidence 
to  support  the  premise  that  the  Greater 


Connecticut  nonattainment  area  is 
impacted  by  transport  fi-om  outside  the 
State,  especially  New  York;  and  cannot 
attain  without  upwind  reductions. 
Sensitivity  modeling  which  removes  all 
emissions  from  Connecticut  indicate 
transported  levels  of  ozone  and  its 
precursors  alone  generate  exceedances 
in  the  State  of  Connecticut.  A  more 
focused  suialysis  of  days  when 
exceedances  occiu'  in  Connecticut 
shows  that  the  majority  of  these  days 
occur  when  winds  are  coming  from  the 
southwest  and  thus  carry  NOx  and 
ozone  from  the  New  York  City 
metropolitan  area  and  points  further 
west  and  south.  NOx  SIP  call  and  local 
attaiiunent  modeling  for  the  New  York 
and  Greater  Connecticut  nonattainment 
areas  show  that  the  Greater  Connecticut 
nonattainment  area  will  need  controls 
not  only  local  to  the  Greater  Connecticut 
nonattaiiunent  area  but  from  upwind 
States,  especially  New  York.  Local 
modeling  for  2007  relies  heavily  on  the 
NOx  SIP  call  reductions  (upwind  and 
within  the  modeling  domain)  as  well  as 
controls  being  implemented  in  the  New 
York  nonattainment  area.  It  has  been 
clearly  demonstrated  that,  until  the  New 
York  nonattainment  area  implements 
local  controls  and  comes  into 
attainment,  high  ozone  and  precursor 
emissions  from  the  New  York 
nonattainment  area  have  the  potential  to 
cause  exceedances  in  the  Greater 
Connecticut  nonattainment  area. 

Comment  12:  The  Plan  fails  to 
demonstrate  emission  reductions  of  3 
percent  per  year  over  each  three-year 
period  after  1999  until  attainment. 
Assuming  a  2005  attainment  date,  the 
plan  must  provide  for  a  nine  percent 
reduction  in  VOC  and/or  NOx 
remissions  by  2002  and  another  9 
percent  between  2002  and  2005.  The 
States  have  not  attempted  to 
demonstrate  compliance  with  these 
requirements,  and  EPA  has  not 
proposed  to  find  that  they  have  been 
met.  EPA  has  no  authority  to  waive  the 
statutory  mandate  for  three  per  cent 
annual  reductions.  Emission  reductions 
in  upwind  States  do  not  waive  the 
statutory  requirement  for  3  percent 
annual  emission  reductions  within  the 
downwind  nonattainment  area. 

Response  12:  EPA's  guidance  did  not 
interpret  the  period  of  time  after 
granting  the  attainment  date  extension 
based  on  transport  as  requiring 
additional  rate  of  progress  increments 
from  the  downwind  area,  since  we 
determined  that  the  reason  the  area  had 
not  attained  was  due  to  upwind 
transport.  Therefore  it  would  be 
unreasonable  to  lock  the  downwind  area 
into  fixed  progress  requirement 


reductions  from  local  sources,  when  the 
combination  of  local  reductions  with 
upwind  area  source  emission  reductions 
is  what  will  bring  the  area  into 
attainment.  In  any  event,  to  the  extent 
that  it  should  be  determined  otherwise, 
and  that  any  ROP  required  should  be 
imposed  on  the  downwind  area,  this 
requirement  would  not  attach  imtil  EPA 
grants  the  attainment  date  extension  and 
provides  the  area  with  a  later  attainment 
date.  Since  the  requirement  was  not 
previously  due,  fulfilling  the 
requirement,  if  any  is  deemed  to  exist, 
is  not  a  condition  of  receiving  the 
attainment  date  extension. 

Comment  13:  EPA  has  no  legal 
authority  to  extend  the  one-hour 
attainment  date.  Such  extension  is 
imlawful  and  imwise.  Under  the 
explicit  provisions  of  section  181(a)(1) 
of  the  Act,  the  States  are  required  to 
attain  the  one-hour  ozone  standard  as 
expeditiously  as  practicable,  but  no  later 
than  November  15,  1999.  EPA  cannot 
create  exemptions  from  this 
requirement. 

Response  13:  EPA  has  responded 
extensively  to  issues  pertaining  to  the 
legality  of  the  attainment  date  extension 
in  its  March  1999  responses,  above. 

B.  Attainment  Demonstrations — Weight 
of  Evidence 

Comment  1 :  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response  1:  Under  section  182(c)(2) 
and  (d)  of  the  CAA,  serious  and  severe 
ozone  nonattainment  areas  were 
required  to  submit  by  November  15, 
1994,  demonstrations  of  how  they 
would  attain  the  l-hoin  standard. 
Section  182(c)(2)(A)  provides  that 
"[t]his  attainment  demonstration  must 
be  based  on  photochemical  grid 
modeling  or  any  other  analytical 
method  determined  by  the 
Administrator,  in  the  Administrator's 
discretion,  to  be  at  least  as  effective."  As 
described  in  more  detail  below,  the  EPA 
adlows  States  to  supplement  their 
photochemical  modeling  results,  with 
additional  evidence  designed  to  account 
for  uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
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because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attaiiunent  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 
Quality  Models)."2  40  CFR  51.112(a)(1). 
However,  the  regiUations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  *  *  *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
(with  approval  by  EPA,  and  after]  notice 
and  opportunity  for  public  conunent 
•  *  *"  Appendix  W,  in  turn,  provides 
that,  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFR  51  App.  W  section  6.2. l.a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 
results  as  they  relate  to  the  attainment 
demonstration.  This  provision 
references  guidance  published  in  1991, 
but  EPA  envisioned  the  guidance  would 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  Witlf  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
.modeled  attainment  or  exceedance  tests: 
a  deterministic  test  or  a  statistical  test. 


'The  August  12.  1996  version  of  "Appendix  W 
to  Part  51 — Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
dmeonstrations.  EPA  is  proposing  updates  to  this 
rule  which  will  not  be  in  effect  until  the  new  rule 
is  promulgated. 


Under  the  deterministic  test,  a  predicted 
concentration  above  0.124  parts  per 
million  (ppm)  ozone  indicates  that  the 
area  is  expected  to  exceed  the  standard 
in  the  attainment  year  and  a  prediction 
at  or  below  0.124  ppm  indicates  that  the 
area  is  expected  to  not  exceed  the 
standard.  Under  the  statistical  test, 
attainment  is  demonstrated  when  all 
predicted  (i.e.,  modeled)  1-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at,  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
imder  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled). ^ 

hi  1996,  EPA  issued  guidance  ■♦  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App.  W,  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e.,  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
frequency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.,  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 


In  1999,  EPA  issued  additional 
guidance  ^  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
amission  reductions  that  are  or  will  be 
approved  into  the  SIP,  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances,  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions.  The  method  outlined  in 
EPA's  1999  guidance  uses  the  highest 
measvued  design  value  from  all  sites  in 
the  nonattainment  area  for  each  of  three 
years.^  The  three  year  "design  value" 
represents  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  frtim  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
accoimt  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 


'Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-*54/B-95-007,  June  1996. 

''Ibid. 


'  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions,  Not  Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Plaiming 
-and  Standards.  Emissions.  Monitoring,  and 
Analysis  Division.  Air  Quality  Modeling  Group. 
Research  Triangle  Park.  NC  27711.  Novembw  1999. 
Web  site;  http//www.epa.gov//ttn/scram. 

*  A  commenter  criticized  the  1999  guidance  as 
flawed  on  grounds  that  it  allows  the  averaging  of 
the  three  highest  air  quality  sites  across  a  region, 
whereas  EPA's  1991  and  1996  modeling  guidance 
requires  that  attaimnent  be  demonstrated  at  each 
site.  This  has  the  effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against  higher 
concentrations  thus  reducing  thetotal  emissions 
reduction  needed  to  attain  at  the  higher  site.  The 
commenter's  concern  is  misplaced.  EPA  relies  on 
this  averaging  only  for  purposes  of  determining  one 
component,  the  amount  of  additional  emission 
reductions  not  modeled  of  the  WOE  determination. 
The  WOE  determination,  in  turn,  is  intended  to  be 
a  qualitative  assessment  of  whether  additional 
factors  (including  the  additional  emissions 
reductions  not  modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to  attain. 
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ozone  concentrations  in  the  attainment 
year  [i.e.,  average  of  daily  maximiun 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimimi  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors.  Although  a  commenter 
criticized  this  technique  for  estimating 
ambient  improvement  because  it  does 
not  incorporate  complete  modeling  of 
the  additional  emissions  reductions,  the 
regulations  do  not  mandate  or  nor  does 
EPA  guidance  suggest  that  States  must 
model  all  control  measures  being 
implemented.  Moreover,  a  component 
of  this  technique-the  estimation  of 
future  design  value,  should  be 
considered  a  model  predicted  estimate. 
Therefore,  results  from  this  technique 
are  an  extension  of  "photochemical 
grid"  modeling  and  are  consistent  with 
section  182(c)(2)(A).  Also,  a  commenter 
beheves  EPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
used  to  estimate  additionetl  emission 
reductions.  EPA  provided  a  full  60-day 
period  for  comment  on  all  aspects  of  the 
proposed  rule.  EPA  has  received  several 
comments  on  the  technical  aspects  of 
the  approach  and  the  results  of  its 
application,  as  discussed  above  and  in 
the  responses  to  the  individual  SIP's. 

A  commenter  states  that,  application 
of  the  method  of  attainment  analysis  in 
the  December  16,  1999  guidance  will 
yield  a  lower  control  estimate  than  if  we 
relied  entirely  on  reducing  maximiun 
predictions  in  every  grid  cell  to  less 
than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  this  approach 
may  overestimate  needed  controls  (e.g., 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell;  and  if  the  model  over  predicts 
observed  concentrations,  predicted 
controls  may  also  be  overestimated, 


etc.).  In  recognition  of  this  EPA  has 
considered  other  evidence  to  make  these 
determinations,  as  described  above 
through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  reasonable  determination  that 
the  control  measures  adopted  more 
likely  than  not  will  lead  to  attainment. 
Under  the  WOE  determination,  EPA  has 
made  these  determinations  based  on  all 
of  the  information  presented  by  the 
States  and  available  to  EPA.  The 
information  considered  includes  model 
results  for  the  majority  of  the  control 
measures.  Though  all  measures  were  not 
modeled,  EPA  reviewed  the  model's 
response  to  changes  in  emissions  as 
well  as  observed  air  quality  changes  to 
evaluate  the  impact  of  a  few  additional 
measiues,  not  modeled.  EPA's  decision 
was  further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  2003  and  to  adopt 
additional  measures,  if  the  anticipated 
progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  rollback  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regidations.  The  commenter  explained 
that  40  CFR  51  App.  W  section  6.2. I.e. 
provides,  "Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies."  Section  14.0  of  appendix  W 
defines  "rollback"  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20%  improvement  in  ozone 
is  needed  for  the  area  to  reach 
attainment,  it  is  assumed  a  20% 
reduction  in  VOC  would  be  required. 
There  was  no  approach  for  identifying 
NOx  reductions.  The  "proportional 
rollback"  approach  is  a  piuely 
empirically/mathematically  derived 
relationship,  and  is  not  what  EPA  did. 
The  prohibition  in  Appendix  W  applies 
to  the  use  of  a  rollback  method  which 
is  empirically/mathematically  derived 
and  independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone.  This 


did  assume  a  linear  relationship 
between  the  preciu-sors  and  ozone  for  a 
small  amount  of  ozone  improvement. 
EPA  has  generally  relied  on 
photochemical  modeling  to  evaluate  the 
attainment  demonstrations  and  their 
control  strategies,  and  has  used  locally 
derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  This  limited  use  of 
adjustment  factors  is  more  technically 
sound  than  the  imacceptable  use  of 
proportional  rollback.  The  limited  use 
of  adjustment  factors  is  more  practical 
in  li^t  of  the  uncertainty  in  the 
modeling,  the  resources  and  time 
required  to  perform  additional 
modeling,  and  the  requirement  that 
areas  perform  a  progress  check  by  the 
end  of  2003. 

Contrary  to  concerns  expressed  by  a 
commenter,  EPA  did  not  err  by 
modifying  the  modeling  requirements 
without  first  proposing  to  do  so.  Section 
3.0  of  appendix  W  states,  "It  should  not 
be  construed  that  the  preferred  models 
identified  here  are  the  only  models 
available  for  relating  emissions  to  air 
quality."  Section  3.2.2  of  Appendix  W 
further  provides  that  the  "determination 
of  acceptability  of  a  model  is  a  Regional 
Office  responsibility.  Where  the 
Regional  Administrator  finds  that  an 
alternative  model  is  more  appropriate 
than  a  preferred  model,  that  model  may 
be  used  subject  to  the  recommendations 
in  appendix  W.  This  finding  will 
normally  result  from  a  determination 
that:  (1)  A  preferred  air  quality  model  is 
not  appropriate  for  the  particular 
application;  or  (2)  a  more  appropriate 
model  or  analytical  procedure  is 
available  and  is  applicable."  Therefore, 
EPA  does  have  the  discretion  to  identify 
a  more  appropriate  analytical  procedure 
without  luidergoing  rulemaking  on 
updates  to  Appendix  W.  Also,  as 
discussed  above,  by  reference  to  the 
modeling  guidance,  Appendix  W  was 
designed  to  allow  changes  in  the 
predictive  tools  and  data  bases  without 
undergoing  additional  rulemaking.  In 
any  event,  the  EPA  is  taking  comment 
during  the  SIP  rulemaking  process  on 
the  application  of  its  guidance. 

A  commenter  also  expressed  concern 
than  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  EPA  disagrees. 
The  WOE  determinations  are  made  on  a 
case-by-case  basis.  EPA  has  approved 
attainment  demonstrations  based  on 
WOE  determinations,  generally  with  a 
requirement  for  additional  reductions 
not  modeled,  only  when  the 
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photochemical  modeling  provides  a 
basis  for  believing  that  the  SIP  controls 
will  achieve  substantial  ozone 
reductions,  if  not  attainment  levels.  The 
fact  that  the  WOE  factors  are 
incremental  and  differ  between 
demonstrations,  leads  EPA  to  conclude 
these  determinations  may  be  made  on  a 
case-by-case  basis,  without  hard-and- 
fast  guidelines.  Moreover,  EPA  believes 
that  the  WOE  approach  is  boimded  by 
the  strength  of  the  various  factors  that 
may  be  applied.  The  commenter  added, 
as  an  example,  EPA's  application  of  the 
WOE  approach  to  the  Washington,  D.C. 
attainment  demonstration  where 
modeling  showing  an  ozone  level  (as 
adjusted)  of  142  ppb  was  compared  to 
the  acceptable  upper  limit  of  137  ppb. 
The  commenter  observed  that  EPA  • 
adjusted  the  modeled  prediction  on 
average  by  a  factor  of  19%  to  account  for 
model  over  prediction,  and  stated  that 
such  an  adjustment  was  not  appropriate. 
In  EPA's  view,  the  19%  over  prediction 
that  imderlies  the  142  ppb  level  is  only 
a  rough  approximation  of  the  extent  of 
modeling  imcertainty.  In  EPA's  view, 
consideration  of  model  performance 
(specifically,  a  bias  to  under-  or  over- 
predict  ozone  levels)  is  one  way  to 
assess  modeling  imcertainty.  To  further 
address  uncertainty,  EPA  applied  the 
1999  guidance  to  estimate  the  future 
design,  in  the  same  manner  as  applied 
to  ail  of  the  other  attainment 
demonstrations  received.  Both  the 
assessment  of  model  performance  and 
the  estimated  future  design  value  were 
used  in  the  WOE  determination.' 


It 


'  Observing  that  for  the  attainment  demonstration 
■or  the  Washington.  D.C.  area,  EPA  reduced 
modeled  ozone  values  by  19%  to  account  for  model 
overproduction,  a  commenter  criticized  this 
technique  as  lacking  technical  justification.  EPA 
guidance  recommends  assessment  of  model 
performance  (both  over-  and  under-prediction)  as 
one  of  the  factors  affecting  the  model  results.  In 
general  performance  measures  that  fall  within  EPA 
recommended  ranges  are  considered  as  an 
indication  that  the  model  is  performing  acceptably. 
For  the  Washington,  D.C.  area.  EPA  explained  how 
performance  was  more  closely  reviewed  and  used 
as  part  of  the  WOE.  The  technique  is  described  in 
"Technical  Support  Document  for  the  One-Hour 
Ozone  Attainment  Demonstrations  submitted  by  the 
State  of  Maryland.  Commonwealth  of  Virginia  and 
the  District  of  Columbia  for  the  Metropolitan 
Washington,  D.C.  Ozone  Nonattainment  Area," 
November  30,  1999.  The  modeled  peak  ozone 
results  generally  correlated  (in  geographic 
proximity)  with  the  monitored  peak  ozone 
emissions  (and  the  modeled  plume  generally 
correlated  (in  geographic  proximity)  with  the 
observed  ozone  plume),  except  that  the  peak 
modeled  ozone  levels  averaged  approximately  19- 
20%  higher  than  the  peak  monitored  levels. 
Modeling  uncertainties  (including,  for  example,  the 
non-linearity  of  the  modeling)  lead  EPA  to  conclude 
that  adjusting  each  modeled  peak  by  the  19% 
average  over-prediction  was  at  least  as  sensible  as 
adjusting  each  modeled  peak  by  an  amount  that 
corresponds  to  that  modeled  peak's  relationship  to 
the  monitored  ozone  value  in  the  same  vicinity. 


The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attainment.  WOE  is  not  used  to 
adjust  model  results.  WOE  is  additional 
analysis  that  is  reviewed  when  there  is 
reason  to  question  the  attainment 
demonstration.  For  the  current 
demonstrations  under  proposal,  EPA's 
decision  to  approve  the  demonstrations 
relied  not  only  on  the  modeling,  but 
other  WOE,  as  well.  For  example,  EPA 
considered  current  air  quality,  model 
performance  (over-  as  well  as  under- 
prediction),  number  of  episode  days, 
model  predicted  future  design  values, 
and  results  from  the  regional  modeling 
for  the  NOx  SIP  call,  where  applicable. 
For  a  given  attainment  demonstration 
any  one  of  these  elements  could  have 
indicated  the  area  may  not  attain.  But 
collectively  the  information  supported 
EPA's  decision.  EPA  has  applied  WOE 
determinations  to  all  of  the  current 
demonstrations  under  proposal, 
although  except  for  the  Chicago  and 
Milwaukee  attainment  demonstrations, 
the  modeling  results  submitted  do  not 
pass  the  reconomended  "modeled 
attainment  test."  Reference  the 
individual  proposals  for  how  WOE  was 
applied  in  each  case.  These 
determinations  were  made  based  on 
EPA's  best  understanding  of  the 
problem  and  relied  on  a  qualitative 
assessment  as  well  as  quantitative 
assessments  of  the  available 
information.  In  some  cases,  EPA 
believed  the  demonstration  of 
attainment  was  not  conclusive,  and  in 
these  cases  EPA  made  the  determination 
that  additional  emission  reductions 
were  needed  to  strengthen  the 
demonstration. 

The  cominenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicate  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM  model.  EPA  did 
consider  the  monitoring  data  along  with 
other  information  in  these 
determinations.  When  reviewing  the 
monitoring  data,  EPA  considered  other 
factors.  For  example,  high  monitoring 
values  may  have  occurred  for  many 
reasons  including,  fluctuations  due  to 
changes  in  meteorology  and  lack  of 
emission  reductions.  The  1999  monitor 
values  do  not  reflect  several  control 
programs,  both  local  and  the  regional 


which  are  scheduled  for 
implementation  in  the  next  several 
years.  And  the  1999  meteorology  in  the 
Northeast  was  such  that  July  1999  was 
one  of  the  warmest  (ranked  9th)  ever 
experienced  since  1895."  In  addition  to 
the  heat,  the  middle  and  southern 
portions  of  the  Northeast  were  also  drier 
than  average  during  this  month.  This 
information  supports  EPA's  belief  that 
the  high  exceedances  observed  in  1999 
are  not  likely  to  reoccur  frequent 
enough  to  cause  a  violation,  once  the 
controls  adopted  in  these  SIP's  are 
implemented.  There  is  little  evidence  to 
support  the  statement  that  ozone  levels 
in  many  cities  during  1999  continue  to 
exceed  the  NAAQS  by  margins  as  wide 
or  wider  than  those  predicted  by  the 
UAM.  Since  areas  did  not  model  1999 
ozone  levels  using  1999  meteorology 
and  1999  emissions  which  reflect 
reductions  anticipated  by  control 
measures,  that  are  or  will  be  approved 
into  the  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 
Therefore,  we  can  not  determine 
whether  or  not  the  monitor  values 
exceed  the  NAAQS  by  a  wider  margin 
than  the  UAM  predictions  for  1999.  In 
summary,  there  is  little  evidence  to 
support  the  conclusion  that  high 
exceedances  in  1999  will  continue  to 
occur  after  adopted  control  measures  are 
implemented. 

In  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presenUy 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfiu'  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets).  States  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILES 
model  is  released.  EPA  will  work  with 
States  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 


■http://www.ncdc.noaa.gov/ol/climate/research/ 
1999/perspectives.html  and  "Regional  Haze  and 
Visibility  in  the  Northeast  U.S.."  IMESCAllM  at 
http://www.nescaum/org/pdf/pubslist.pdf. 
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the  sufficiency  of  the  attainment 
demonstration.  Corrections,  if  needed, 
will  be  made  in  time  for  the  progress 
check  in  2003  and  if  the  analysis 
indicates  additional  measures  are 
needed,  EPA  will  take  the  appropriate 
action. 

Comment  2:  A  commenter  states  that 
even  with  the  upwind  NOx  reductions 
anticipated  by  EPA's  proposed  NOx  SEP 
Call,  neither  photochemical  grid 
modeling  conducted  by  CT  and  other 
New  England  States,  nor  the  so-called 
"weight-of-evidence"  approach 
demonstrates  that  CT  will  achieve 
attainment  by  1999,  by  2007  or  by  any 
other  date.  The  commenter  also  states 
that  the  "weight  of  evidence/design 
value  rollback"  approach  is  inconsistent 
with  section  182(c)(2)(A)  of  the  CAA 
and  with  EPA  guidance  and  is 
concerned  that  the  analysis  relies  on  use 
of  air  quality  design  values  that  are 
heavily  dependent  on  meteorology  and 
can  easily  increase. 

Response  2:  The  Connecticut  1-hour 
ozone  attainment  demonstration  is 
based  on  photochemical  grid  modeling 
and  weight  of  evidence  analyses  as 
recommended  in  the  guidance^. 
Conmients  on  the  use  of  this  approach 
and  its  consistency  with  section 
182(c)(2)(A)  of  the  CAA  are  discussed  in 
response  1  above  of  section  VI.B.  This 
guidance  allows  the  use  of  a  WOE 
analysis  to  support  a  modeled  control 
strategy  that  does  not  predict 
concentrations  that  are  at  or  below  the 
1-hour  ozone  N.\AQS  compliance  level 
of  124ppb. 

EPA  agrees  that  meteorology  of  any 
given  summer  can  dictate  the  ozone 
design  value,  because  of  the  unique 
relationship  between  elevated  ambient 
ground-level  ozone  and  hot,  sunny 
weather,  and  in  Connecticut,  between 
hot,  simny  weather  and  ozone 
transported  into  Connecticut  at  the 
surface  by  southwesterly  winds  from  the 
major  metropolitan  areas  of  New  York 
City,  Philadelphia,  Baltimore  and 
Washington,  plus  winds  aloft  from  the 
NOx  laden  Midwest.  June  and  July  of 
1999  were  particularly  hot  for 
Connecticut  and  the  ambient  ozone 
levels  reflect  this.  In  1999  the  ozone 
design  value  for  Greater  Connecticut, 
based  on  1997-1999  data,  is  147  ppb, 
which  reverses  a  long-term  decline  in 
ozone  levels  dating  back  to  the  early 
1980's  and  demonstrates  a  somewhat 
extreme  increase  from  139  ppb  in  1998. 
However,  this  does  not  mean  attainment 
predictions  of  the  earlier  "weight  of 
evidence"  contained  in  the  submittal 


9  Guidance  on  the  Use  of  Modeled  Results  to 
Demonstrate  Attainnient  of  the  Ozone  NAAQS. 
EPA-454/B-95-0O7.  June  1996. 


are  reversed.  High  monitoring  readings 
may  have  occuired  for  many  reasons 
including,  fluctuations  due  to  changes 
in  meteorology  or  lack  of  additional 
emission  reductions  in  more  recent 
years. 

The  1999  monitor  readings  do  not 
reflect  several  control  programs  relied 
on  for  attainment,  including  both  local 
measures  and  the  regional  NOx  SIP  call 
measures  which  are  scheduled  for 
implementation  in  the  future.  Therefore 
assumptions  about  future  air  quality 
based  solely  on  1999  data  are  not  valid. 
However,  analysis  of  recent  air  quality 
trends  predicts  that  the  peak  ozone 
values  will  be  less  than  125  ppb  and  the 
number  of  exceedances  of  the  air  quality 
standard  will  be  less  than  one  per  year 
by  the  year  2005.  Since  a  nimiber  of 
emission  control  programs,  such  as  the 
NOx  SIP  Call,  and  Tier  2  car  standards 
are  still  to  be  implemented  and  others, 
like  the  OTC  NOx  agreement  and 
vehicle  inspection  and  maintenance 
programs,  are  still  being  implemented 
(i.e.,  not  yet  achieving  full  emissions 
reduction  benefit),  emissions  of  ozone 
precursors  will  continue  to  decrease 
from  now  through  2007,  producing 
attainment  of  the  one-hour  ozone 
standard  predicted  by  2007. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  reasonable  determination  that 
the  control  measures  adopted  more 
likely  than  not  will  lead  to  attainment. 
Under  the  WOE  determination,  EPA  has 
made  this  determination  based  on  all  of 
the  information  presented  by  the  State 
and  available  to  EPA.  This  includes 
model  results  for  the  local  control 
measures  and  the  regional  NOx  SIP  call 
along  with  additional  analyses  of  air 
quality  data  and  estimates  of  future 
design  values.  Therefore,  EPA  believes 
Connecticut  will  attain  the  standard,  as 
expeditiously  as  practicable,  through 
implementation  of  adopted  local 
controls  and  regional  NOx  reductions. 

C.  Reliance  on  NOx  SIP  Call  and  Tier 
11  Modeling 

Comment:  Given  the  uncertainty 
surrounding  the  NOx  SIP  Call  at  the 
time  of  EPA's  proposals  on  the 
attainment  demonstrations,  there  is  no 
basis  for  the  conclusion  reached  by  EPA 
that  States  should  assume 
implementation  of  the  NOx  SIP  Call,  or 
rely  on  it  as  a  part  of  their 
demonstrations.  The  commenter 
references  modeling  data  which 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

The  commenter  adds  that  there  are 
errors  in  the  emissions  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR). 


The  commenter  believes  that  because  of 
inaccurate  inventories  the  modeling 
analyses,  estimates  of  air  quality  based 
on  that  modeling,  and  estimates  of 
EPA's  Tier  II  tailpipe  emissions 
reduction  program  not  modeled  in  the 
demonstrations,  are  also  flawed. 

Response:  In  Michigan  v.  EPA,  213 
F.3d  663  (D.C.  Cir.  2000),  the  court 
upheld  the  NOx  SIP  Call  on  most  issues, 
although  a  subsequent  order  of  the  court 
delays  the  implementation  date  to  no 
later  than  May  31,  2004.  EPA  is  moving 
forward  to  implement  those  portions  of 
the  rule  that  have  been  upheld,  ensuring 
that  most — if  not  all — of  the  emission 
reductions  from  the  NOx  SIP  call 
assumed  by  the  States  in  their  1-hour 
ozone  NAAQS  attainment 
demonstrations  will  occur.  EPA's 
modeling  to  determine  the  region-wide 
impacts  of  the  NOx  SIP  call  clearly 
shows  that  regional  transport  of  ozone 
and  its  preairsors  is  impacting 
nonattainment  areas  several  States 
away,  and  this  analysis  was  upheld  by 
the  court.  Therefore,  it  is  appropriate  for 
States  to  assume  implementation  of  the 
NOx  SIP  Call. 

The  EPA  considered  many  factors 
when  making  these  determinations.  No 
single  piece  of  information  was 
determinant.  It  is  important  to  recognize 
that  the  regional  modeling  for  the  Tier 
n  rule  was  not  used  in  the  1-hour 
attainment  demonstrations  and  that  the 
SNPR  modeling  was  only  one  of  several 
factors  considered.  EPA's  decision  was 
based  on  a  qualitative  assessment  of  the 
information  presented.  Information 
reviewed  included  results  of  the 
modeled  attauunent  test,  along  with 
other  supplemental  information  such  as 
other  modeled  outputs  (e.g.,  changes  in 
the  predicted  frequency  and 
pervasiveness  of  1-hour  ozone  NAAQS 
exceedances  and  predicted  changes  in 
the  ozone  design  value);  actual  observed 
air  quality  trends  (i.e.,  analyses  of 
monitored  air  quality  data);  estimated 
emissions  trends;  base  year  model 
performance;  SNPR  derived  futiue 
design  values;  the  responsiveness  of  the 
model  predictions  to  further  controls; 
and  for  some  of  the  demonstrations 
estimates  of  additional  emission 
reductions.  EPA  recognizes  that  any  and 
all  of  this  information  has  some  degree 
of  uncertainty,  including  the  SNPR 
modeling.  EPA  recognizes  that  these 
uncertainties  should  be  considered 
when  making  these  determinations  and 
that  is  why  EPA  considered  other 
factors.  EPA's  weight  of  evidence 
determinations  are  not  affected  by  error 
in  any  one  piece  of  the  information. 
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D.  Impact  of  the  NOx  SIP  Call  on 
Attainment  of  the  1-Hour  NAAQS 

Comment:  One  commenter  states  that 
Massachusetts's  NOx  emissions 
interfere  with  attainment  in  downwind 
areas  of  New  Hampshire  and  Maine  and 
that  Connecticut's  NOx  emissions 
interfere  with  attainment  in  downwind 
areas  of  Massachusetts,  New  Hampshire 
and  Maine.  Therefore,  the  commenter 
states  that  significant  additional  NOx 
reductions  are  needed  for  these  areas  to 
attain  the  1-hour  ozone  NAAQS.  The 
commenter  also  remarked  that  neither 
Massachusetts  nor  Coiuecticut  has 
committed  to  adequate  emission  control 
strategies. 

Response:  In  the  final  rule  for  the 
NOx  SIP  Call  (63  FR  57394,  October  27, 
1998),  EPA  indicated  that  Massachusetts 
contains  sources  that  contribute 
significantly  to  1-hour  nonattainment  in 
Maine  and  New  Hampshire,  and  that 
Connecticut  contains  sources  that 
contribute  significantly  to  1-hour 
nonattainment  in  Massachusetts,  Maine 
and  New  Hampshire.  The  NOx  SIP  Call 
rule  specified  the  emissions  that 
Connecticut  and  Massachusetts  were 
required  to  regulate  to  address  their 
significant  contribution  to 
nonattainment  in  these  downwind 
States.  Massachusetts  submitted  a  rule 
meeting  the  NOx  SIP  call  on  November 
19,  1999,  and  EPA  proposed  approval  of 
this  rule  on  July  12,  2000  (65  FR  42907). 
Similarly,  Connecticut  submitted  a  rule 
in  response  to  the  NOx  SIP  call  on 
Octol^r  1,  1999,  and  EPA  proposed 
approval  on  JiUy  12,  2000  (65  FR 
42900).  On  October  20,  2000,  the 
Regional  Administrator  signed  notices 
fully  approving  these  rules.  As  of 
December  15,  2000,  this  approval  was 
awaiting  publication.  These  rules  have 
addressed  Massachusetts's  and 
Connecticut's  contribution  to  ozone 
nonattainment  in  downwind  areas.  In 
addition,  recent  air  quality  monitoring 
data  for  1998-2000,  which  have  been 
quality  assured,  indicate  that  the 
Portland,  ME,  and  Portsmouth-Dover- 
Rochester,  NH,  ozone  nonattainment 
areas  no  longer  violate  the  1-hour  ozone 
NAAQS. 

E.  RACM  (Including  Transportation 
Control  Measures) 

1.  Comments  on  December  16,  1999 
Proposal 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 


(TCMs)  was  cited  in  several  comments, 
but  potential  stationary  source  controls 
were  also  covered.  One  commenter 
stated  that  mobile  source  emission 
budgets  in  the  plans  are  by  definition 
inadequate  because  the  SIPs  do  not 
demonstrate  timely  attainment  or 
contain  the  emissions  reductions 
required  for  all  RACM.  Tliat  conunenter 
claims  that  EPA  may  not  find  adequate 
a  motor  vehicle  emission  budget 
(MVEB)  that  is  derived  from  a  SIP  that 
is  inadequate  for  the  piupose  for  which 
it  is  submitted.  The  commenter  alleges 
that  none  of  the  MVEBs  submitted  by 
the  states  that  EPA  is  considering  for 
adequacy  is  consistent  with  either  the 
level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 
that  for  measures  that  are  not  adopted 
into  the  SIP,  the  State  must  provide  a 
justification  for  why  they  were 
determined  to  not  be  RACM. 

Response:  The  EPA  reviewed  the  SIP 
submittals  for  the  four  serious  areas 
(Greater  Connecticut,  Western 
Massachusetts  (Springfield); 
Washington,  D.C.-Virginia-Maryland; 
and  Atlanta,  Georgia  i°)  and  determined 
that  they  did  not  include  sufficient 
documentation  concerning  available 
RACM  measiu^s.  Therefore,  EPA 
reviewed  numerous  potential  RACM 
measures.  As  part  of  this  review,  EPA 
developed  an  analysis,  which  has  been 
placed  in  the  dockets  for  the  SIPs  for  the 
serious  areas  to  help  address  this  issue: 
"RACM  Analysis  for  Four  Serious  Areas 
Designated  Nonattainment  for  1-hr 
Ozone  NAAQS."  U.S.  Environmental 
Protection  Agency;  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  NC  27711;  and  Office  of 
Transportation  and  Air  Quality,  Ann 
Arbor,  MI  48105.  October  12,  2000.  An 
electronic  version  of  EPA's  RACM 
analysis  cited  above  can  be  dovtmloaded 
at  wrww.epa.gov/ttn/rto  under  "What's 
New."  The  EPA  published  a  notice  of 
availability  of  this  material  on  October 
16,  2000  (65  FR  61134)  and  provided 
initially  a  15  day  public  comment 
period  on  the  material.  The  EPA 
extended  the  public  comment  period  on 
this  supplemental  material  for  an 
additional  15  days  in  a  notice  published 
November  2,  2000  (65  FR  65818)  and 
corrected  on  November  9,  2000  (65  FR 
67319). 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 


"•This  response  to  comment  document  will  not 
address  Atlanta:  that  will  be  addressed  in  the  future 
when  EPA  takes  final  rulemaking  action  on  the 
Atlanta  SIP. 


practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498,  13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally,  EPA  indicated  that 
states  could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  would  be 
economically  or  technologically 
infeasible.  The  EPA  also  issued  a  recent 
memorandum  re-confirming  the 
principles  in  the  earlier  guidance, 
entitled,  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attaimnent 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

Tne  EPA's  RACM  analysis  cited  above 
evaluated  emission  levels  of  oxides  of 
nitrogen  (  NOx)  and  volatile  organic 
compounds  (VOC)  and  their 
relationship  to  the  application  of 
current  and  anticipated  control 
measures  expected  to  be  implemented 
in  four  serious  one-hour  ozone 
nonattainment  areas.  This  analysis  was 
done  to  determine  if  additional  RACM 
are  available  after  adoption  of  Clean  Air 
Act  (Act)  required  measures  for  the  four 
serious  ozone  nonattainment  areas.  The 
analysis  supplemented  the  December 
16, 1999  proposals  to  approve  the  1- 
hoiu-  OS  NAAQS  attainment 
demonstrations  in  these  areas. 

Based  on  this  analysis  and  other 
information  discussed  below,  EPA 
concluded  that  additional  emission 
control  measures  would  not  advance  the 
attainment  date  and  therefore  do  not 
constitute  RACM  in  three 
nonattainment  areas:  Greater 
Connecticut;  Springfield, 
Massachusetts;  and  Metropolitan 
Washington.  The  EPA  therefore 
concludes  that  the  SIPs  for  these  areas 
meet  the  requirement  for  adopting 
RACM. 
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In  addition  to  control  measures 
already  implemented  locally,  each  of 
the  three  areas  relies  in  large  part  on 
reductions  firom  outside  the 
nonattainment  areas  from  EPA's  NOx 
SIP  call  rule  or  section  126  rule  (65  FR 
2674,  January  18,  2000)  to  reach 
attainment.  In  the  NOx  SIP  call,  63  FR 
57356,  EPA  concluded  that  reductions 
from  various  upwind  States  were 
necessary  to  provide  for  timely 
attainment  in  nonattainment  areas  in 
various  downwind  States,  including  all 
foiu-  of  the  nonattainment  areas  that 
were  the  subject  of  this  analysis.  The 
NOx  SIP  call  therefore  established 
requirements  for  control  of  sources  of 
significant  emissions  in  all  upwind 
States.  However,  these  reductions  were 
not  slated  for  full  implementation  until 
May  2003.  Further,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  recently  ordered  that 
EPA  could  not  require  Sffs  to  provide 
for  full  implementation  of  the  NOx  SIP 
call  prior  to  May  2004.  Michigan,  et  al., 
v.  EPA,  D.  C.  Cir.  No.  98-1497,  Order  of 
Aug.  30,2000.11 

The  attainment  demonstrations  for 
these  three  serious  areas  indicate  that 
the  ozone  benefit  expected  to  be 
achieved  from  regional  NOx  reductions 
(such  as  the  NOx  SIP  call)  are 
substantial.  (See  the  individual 
attainment  demonstrations  in  the  docket 
for  each  of  these  areas.) 

EPA  had  proposed  to  approve  an 
attainment  date  extension  beyond  the 
original  attainment  date  specified  in  the 
Clean  Air  Act  (November  1999)  for  each 
of  the  three  serious  areas:  to  2007  for 
Greater  Connecticut;  to  2003  for 
Western  Massachusetts;  and  to  2005  for 
Metropolitan  Washington.  The  rationale 
for  such  extensions  is  discussed  in 
detail  extensions  elsewhere  in  this 
response  to  comments  doc\unent.  See 
section  VI.A.  Briefly,  however,  the 
extensions  are  being  given  mainly  due 
to  the  fact  that  these  areas  will  have  to 
rely  on  emission  reductions  from 
upwind  areas.  Some  of  those  upwind 
reductions  will  be  provided  under  the 
NOx  SIP  call  rule  with  compliance  in 
2004.  and  from  the  section  126  rule, 
with  compliance  in  2003.  Additional 
reductions  from  other  nonattainment 
areas  are  relied  on  by  the  Greater 
Connecticut  area. 

Greater  Connecticut  must  rely  on 
reductions  from  the  New  York  City 
nonattainment  area  to  reach  attainment. 
The  New  York  nonattainment  area — 
classified  severe — has  a  statutory 


"Several  States  (DE.  PA.  CT,  MA.  RI.  MD.  NY, 
NJ)  have  submitted  plans  providing  for  reductions 
by  2003.  EPA  has  fully  approved  three  of  these 
plans  [CT.  MA.  RI). 


attainment  date  of  as  late  as  2007.  The 
SIP  submitted  for  New  York  City,  which 
EPA  has  proposed  to  approve, 
establishes  a  2007  attainment  date.  It  is 
unlikely  that  all  the  emission  reductions 
necessary  to  reduce  sufficiently  upwind 
emissions  to  bring  Greater  Connecticut 
into  attainment  will  be  obtained  until 
the  attainment  year  for  New  York  City 
and  the  best  available  evidence 
indicates  that  date  will  be  2007.  EPA's 
zero  out  modeling  analyses  conducted 
in  support  of  EPA's  NOx  SIP  call  show 
that  even  eliminating  all  of 
Connecticut's  emissions  does  not  help 
Connecticut  attain  prior  to  the  time  New 
York  City  reaches  attainment,  since  the 
effects  of  transport  are  so  significant. 
(See  64  FI^  70343.)  Therefore,  EPA 
concludes  that  additional  emission 
reductions  within  Connecticut  would 
not  advance  the  attainment  date  for  the 
Greater  Connecticut  area,  and  thus  that 
no  additional  measures  are  considered 
RACM. 

One  could  also  argue  that  the 
measiires  needed  in  the  upwind  area 
that  is  affecting  the  area  in  question 
could  be  implemented  earlier  and 
therefore  could  result  in  earlier 
attainment.  The  EPA  recognizes  that  it 
has  not  taken  final  rulemaking  on  the 
severe  areas  that  affect  the  three  serious 
areas  in  question  (New  York  for  the 
Greater  Connecticut  and  Western 
Massachusetts  nonattainment  areas,  and 
Baltimore  for  the  Metropolitan 
Washington  nonattainment  area). 
However,  since  EPA  must  take 
rulemaking  action  on  the  three  serious 
areas  at  this  time,  and  because  it  does 
not  have  information  to  the  contrary  at 
this  point,  EPA  must  presume  the 
attainment  dates  submitted  by  the  States 
and  for  which  EPA  proposed  approval 
on  December  16,  1999,  and  therefore 
presume  that  emission  controls  for  those 
severe  areas  will  be  implemented  as 
expeditiously  as  practicable  on  a 
schedule  to  achieve  those  reductions. 
Because  EPA  proposed  to  approve  the 
attainment  dates  for  the  severe  areas  in 
question,  it  is  reasonable  to  assume  that 
the  severe  areas  cannot  implement  their 
measures  to  achieve  attainment  any 
more  expeditiously. 

Thus,  EPA  believes  that 
implementation  of  additional  measures 
in  the  Greater  Connecticut  area  will  not 
advance  the  attainment  date,  prior  to 
implementation  by  the  upwind  area  of 
all  local  measures  needed  to  attain  by 
the  area's  attainment  date. 

Therefore,  EPA  concludes,  based  on 
the  available  documentation,  that  the 
reductions  from  additional  control 
measures  will  not  advance  attainment, 
and  thus  none  of  these  potential 
measures  analyzed  can  be  considered 


RACM  for  purposes  of  section  172(c)(1) 
for  Greater  Connecticut  for  its  1-hour 
ozone  standard  attainment 
demonstration. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  these  three  serious  areas,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  For  1-hour  ozone 
nonattainment  areas  classified  as  severe, 
for  instance,  some  of  which  are  the 
"upwind"  areas  referred  to  in  the  above 
responses  for  serious  areas,  such 
measures  may  in  fact  be  RACM,  and  the 
States  in  which  such  areas  are  located 
have  a  responsibility  to  perform  an 
analysis  of  whether  additional  measures 
are  RACM.  EPA  is  about  to  issue 
additional  guidance  concerning  the 
RACM  requirement  for  the  severe  areas. 
In  addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also,"  EPA  has  long  advocated  that 
States  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  e.g.,  http://www.epa.gov/otaq/ 
transp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures — including 
the  kind  that  EPA  itself  evaluated  in  the 
RACM  analysis  for  the  three  serious 
areas — that  even  collectively  do  not 
result  in  many  emission  reductions. 
Furthermore,  EPA  encourages  areas  to 
implement  technically  available  and 
economically  feasible  measures  to 
achieve  emissions  reductions  in  the 
short  term — even  if  such  measiu-es  do 
not  advance  the  attainment  date-since 
such  measures  will  likely  improve  air 
quality.  Also,  over  time,  emission 
control  measures  that  may  not  be  RACM 
now  for  an  area  may  ultimately  become 
feasible  for  the  same  area  due  to 
advances  in  control  technology  or  more 
cost-effective  implementation 
techniques.  Thus,  areas  should  continue 
to  assess  the  state  of  control  technology 
as  they  make  progress  toward 
attainment  and  consider  new  control 
technologies  that  may  in  fact  result  in 
more  expeditious  improvement  in  air 
quality. 

Discussion  of  other  factors  related  to 
RACM,  such  as  economic  and 
technological  feasibility,  are  discussed 
below  in  responses  to  comments  on 
EPA's  RACM  analysis. 

Elsewhere  in  this  response  to 
comments,  EPA  addresses  the  issue  of 
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whether  the  attainment  dates  axe  as 
expeditious  as  practicable  and  that 
discussion  is  not  repeated  here. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
MVEBs  when  EPA  took  final  action 
determining  the  budgets  adequate  and 
does  not  address  those  issues  again 
here.  The  responses  are  found  at  http:/ 
/www. epa.gov/oms/transp/conform/ 
pastsips.htm. 

Comments  on  the  supplemental 
material  were  received  from  several 
commenters  and  are  addressed  below. 

Note  that  the  response  to  the 
comment  related  to  severe  areas  will  be 
provided  at  the  time  EPA  takes  final 
rulemaking  action  on  those  areas. 

2.  Comments  on  October  16,  2000 
Notice  of  Availability 

Comment  1 :  EPA  cannot  invent 
rationales  for  the  States.  EPA's  role  is 
limited  to  reviewing  what  the  states 
have  submitted,  «nd  approving  or 
disapproving  it.  42  U.S.C.  7410(k)(3); 
Riverside  Cement  Co.  v.  Thomas,  843 
F.2d  1246  (9th  Cir.  1988).  EPA  "may 
either  accept  or  reject  what  the  state 
proposes;  but  EPA  may  not  take  a 
portion  of  what  the  state  proposes  and 
amend  the  proposal  ad  libitum."  Id.  If 
states  are  going  to  reject  control 
measures,  their  decision  to  do  so  and 
the  rationale  therefore  must  be  subject 
to  notice  and  hearing  at  the  state  and 
local  level. 

Response  1 :  The  SIP  submittals  from 
the  States  for  the  Metropolitan 
Washington,  Western  Massachusetts, 
and  the  Greater  Connecticut 
nonattainment  areas  contained  no 
measures  adopted  for  the  sole  purpose 
of  satisfying  the  RACM  requirement. 
The  public  did  have  a  chance  to 
comment  at  the  State  level  on  the  fact 
that  there  were  no  additional  measures. 
The  EPA  interpreted  this  lack  of 
additional  measures  as  an  indication 
that  the  State  did  not  identify  any 
additional  measures  as  meeting  the 
RACM  requirement  under  section 
172(c)(1).  The  EPA  did  not  amend  the 
SIP;  EPA  supplemented  the  rationale 
and  approved  the  SIP  with  an 
explanation  of  why  it  was  acceptable  for 
the  State  to  identify  no  additional 
measures  to  meet  the  RACM 
requirement  of  the  Clean  Air  Act. 

"The  commenter  cites  Riverside 
Cement  for  the  proposition  that  EPA 
cannot  perform  an  analysis  of  whether 
the  State's  plan  complies  with  the 
CAA's  RACM  requirement.  The  EPA 
believes  that  the  holding  of  that  case  is 
inapplicable  to  these  facts.  In  Riverside 
Cement,  EPA  approved  a  control 
requirement  establishing  an  emission 
liinit  into  the  SIP  and  disregarded  a 


contemporaneously-submitted 
contingency  that  would  allow  the  State 
to  modify  the  emission  limit.  Thus,  the 
court  concluded  that  EPA  "amended" 
the  State  proposal  by  approving  into  the 
SIP  something  different  than  what  the 
State  had  intended.  843  F.2d  at  1248.  In 
the  present  circumstances,  EPA  did  not 
attempt  to  modify  a  substantive  control 
requirement  of  the  submitted  plan.  • 
Rather,  EPA  performed  additional 
analyses  to  determine  if  the  plan,  as 
submitted,  fulfilled  the  substantive 
RACM  requirement  of  the  Act.  As  a 
general  matter,  EPA  beUeves  that  States 
should  perform  their  own  ansdyses  of 
RACM  (as  well  as  submitting  other 
supporting  docimients  for  the  choices 
they  make).  The  statute  places  primary 
responsibility  on  the  States  to  submit 
plans  that  meet  the  Act's  requirements. 
However,  nothing  in  the  Act  precludes 
EPA  from  performing  those  analyses, 
and  the  Act  clearly  provides  that  EPA 
must  determine  whether  the  State's 
submission  meets  the  Act's 
requirements.  Under  that  authority,  EPA 
believes  that  it  is  appropriate,  though 
not  mandated,  that  EPA  perform 
independent  analyses  to  determine 
whether  a  submission  meets  the 
reqiiirements  of  the  Act.  The  EPA  has 
not  attempted  to  modify  the  State's 
submission  by  either  adding  or  deleting 
a  substantive  element  of  the  submitted 
plan.  By  virtue  of  the  supplemental 
RACM  analysis,  EPA  has  concluded  that 
the  State's  initial  submission  contains 
control  measures  sufficient  to  meet  the 
RACM  requirement. 

Comment  2  (a):  Inappropriate 
grounds  for  rejecting  /L4CM.  The 
commenter  claims  that  EPA's  bases  for 
rejecting  measures  as  RACM  are 
inappropriate  considerations:  (a)  The 
measures  are  "likely  to  require  an 
intensive  and  costly  effort  for  numerous 
small  area  sources";  or  (b)  the  measiues 
"do  not  advance  the  attainment  dates" 
for  the  four  areas.  65  Fed.  Reg.  at  61134. 
Neither  of  these  groimds  are  legally  or 
rationally  sufficient  bases  for  rejecting 
control  measures. 

Response  2(a):  The  EPA's  approach 
toward  the  RACM  requirement  is 
grounded  in  the  language  of  the  Clean 
Air  Act.  Section  172(c)(1)  states  that  a 
SIP  for  a  nonattainment  area  must  meet 
the  following  requirement,  "In 
general. — Such  plan  provisions  shall 
provide  for  the  implementation  of  all 
reasonably  available  control  measures 
as  expeditiously  as  practicable 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  avciilable 
control  technology)  and  shall  provide 


for  attainment  of  the  national  primary 
ambient  air  quality  standards." 
[Emphasis  added.]  The  EPA  interprets 
this  language  as  tying  the  RACM 
requirement  to  the  requirement  for 
attainment  of  the  national  primary 
ambient  air  quality  standani.  The  Act 
provides  that  the  attainment  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  *  *  *"  the  deadlines 
specified  in  the  Act.  EPA  beUeves  that 
the  use  of  the  same  terminology  in 
conjunction  with  the  RACM 
requirement  serves  the  purpose  of 
specifying  RACM  as  the  way  of 
expediting  attainment  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
Act.  As  stated  in  the  "General 
Preamble  "  (57  FR  13498  at  13560,  April 
16, 1992),  "The  EPA  interprets  this 
requirement  to  impose  a  duty  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  area  as  components  of  the  area's 
attainment  demonstration."  [Emphasis 
added.)  In  other  words,  because  of  the 
construction  of  the  RACM  language  in 
the  CAA,  EPA  does  not  view  the  RACM 
requirement  as  separate  from  the 
attainment  demonstration  requirement. 
Therefore,  EPA  beUeves  that  the  Act 
supports  its  interpretation  that  measures 
may  be  determined  to  not  be  RACM  if 
they  do  not  advance  the  attainment 
date.  In  addition,  EPA  believes  that  it 
wotdd  not  be  reasonable  to  require 
implementation  of  measures  that  would 
not  in  fact  advance  attainment.  See  57 
FR  13560. 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  in  the  Act.  Therefore, 
the  EPA  interpretation  that  potential 
measures  may  be  determined  not  to  be 
RACM  if  they  require  an  intensive  and 
cosUy  effort  for  numerous  small  area 
sources  is  based  on  the  common  sense 
meaning  of  the  phrase,  "reasonably 
available."  A  measure  that  is  reasonably 
available  is  one  that  is  technologically 
and  economically  feasible  and  that  can 
be  readily  implemented.  Ready 
implementation  also  includes 
consideration  of  whether  emissions 
from  small  sources  are  relatively  small 
and  whether  the  administrative  burden, 
to  the  States  and  regulated  entities,  of 
controlling  such  sources  was  likely  to  be 
considerable.  As  stated  in  the  General 
Preamble,  EPA  believes  that  States  can 
reject  potential  measures  based  on  local 
conditions  including  cost.  57  FR  13561. 

Also,  the  development  of  rules  for  a 
large  number  of  very  different  source 
categories  of  small  sources  for  which 
littie  control  information  may  exist  will 
likely  take  much  longer  than 
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development  of  rules  for  source 
categories  for  which  control  information 
exists  or  that  comprise  a  smaller  number 
of  larger  sources.  The  longer  the  time 
frame  for  development  of  rules  by  the 
State  would  decrease  the  possibility  that 
the  emission  reductions  from  the  rules 
in  the  three  nonattainment  areas  would 
advance  the  attainment  date  earlier  than 
would  be  achieved  from  the  larger 
amount  of  reductions  expected  from 
upwind  controls,  such  as  from  the  NOx 
SIP  call  and  controls  from  severe  areas 
with  later  statutory  attainment  dates. 

Comment  2(b):  EPA's  approach  also 
illegally  assiunes  that  the  attainment 
dates  for  these  areas  can  be  extended 
beyond  November  15,  1999  via  the 
Agency's  downwind  transport  policy. 

Response  2(b):  As  noted  above,  EPA 
concluded  that  RACM  is  linked  in  the 
language  of  the  Clean  Air  Act  to  the 
attainment  date.  We  elsewhere  respond 
to  comments  that  object  to  EPA's 
approval  of  attainment  date  extensions 
and  do  not  restate  those  responses  here. 
See  Section  A.  Once  an  attainment  date 
is  set  for  an  area,  an  analysis  can  then 
be  made  to  determine  whether  any 
additional  measiu«s  that  may 
potentially  be  RACM  would  advance 
that  attainment  date. 

(Comment  3:  Failure  to  quantify 
reductions  needed  to  attain  sooner. 
Even  if  advancement  of  the  attainment 
date  were  a  relevant  test  for  RACM,  EPA 
has  failed  to  rationally  justify  its  claim 
that  additional  control  measures  would 
not  meet  that  test.  To  begin  with, 
neither  the  Agency  nor  the  states  have 
quantified  in  a  manner  consistent  with 
EPA  rules  and  guidance  the  emission 
reductions  that  would  be  needed  to 
attain  the  standard  prior  to  achievement 
of  emission  reductions  required  under 
the  NOx  SIP  call. 

Response  3:  Elsewhere  in  this 
response  to  comments  on  the  proposed 
approval  of  the  1-hoiu'  ozone  SIPs,  EPA 
addresses  the  issue  of  the  attainment 
date  extension.  See  Section  VI.A.  EPA 
has  therein  justified  the  position  that 
areas  affected  by  transport  may  need 
additional  time  to  attain — and  in  some 
cases  may  need  an  extension  out  to 
either  the  date  the  NOx  SIP  call  will  be 
implemented  or  the  attainment  date  of 
an  upwind  area  if  it  cannot  attain 
without  the  reductions  from  the  upwind 
area.  In  the  case  of  Greater  Connecticut, 
it  would  be  futile  to  perform  analyses  of 
whether  additional  emission  reductions 
in  the  nonattainment  area — whether 
RACM  or  beyond  RACM— would 
advance  the  attainment  date  when  it  is 
already  demonstrated  through  modeling 
that  the  area  cannot  attain  sooner  than 
the  upwind  New  York  City 


nonattainment  area  that  needs  to 
control.  In  addition,  all  local  measiues 
needed  for  attainment  are  already  being 
implemented.  EPA  considers  this 
implementation  as  expeditious  as 
practicable.  Issues  concerned  with 
timing  of  implementation  of  additional 
measures  are  also  discussed  above. 

The  regulation  Connecticut  adopted 
to  meet  EPA's  NOx  SIP  call  requires 
compliance  with  covered  emission 
reductions  in  2003,  which  EPA 
considers  as  expeditiously  as 
practicable  for  those  soiut:es. 

Comment  4:  Inadequate  RACM 
analysis.  EPA's  RACM  analysis  is 
grossly  inadequate  in  several  key 
respects. 

Comment  4(a):  EPA's  analysis  fails  to 
provide  the  technical  basis  and 
calculations  by  which  it  developed  its 
emission  reduction  estimates  for  various 
measiues.  EPA  failed  to  provide 
citations  to  the  literature  regarding 
estimates  of  emission  reductions  for 
various  TCMs.  EPA  failed  to  specify  the 
level  of  implementation  assumed  for 
some  of  the  TCMs  in  the  analysis. 

Response  4(a):  EPA's  RACM  analysis 
(found  at  www.epa.gov/ttn/rto)  did 
provide  the  technical  basis  and 
calculations  for  its  emission  reduction 
estimates  for  controls  possible  for  the 
source  categories  in  the  emission 
inventory.  The  commenter  apparently 
believes  EPA's  analysis  is  insufficient, 
however.  The  technical  basis  for  the 
analyses  and  the  assumptions  used  in 
the  calcidation  of  estimated  emission 
reductions  were  derived  frt>m  a  review 
of  the  literature  on  the  implementation 
and  effectiveness  of  TCM's.'^  The  TCMs 
evaluated  depend  on  the  level  of 
implementation.  Implementation 
variables,  representing  levels  of 
implementation  effort,  are  implicit  in 
the  range  of  effectiveness  for  each 
category  of  TCM.  EPA  does  not  believe 
it  is  necessary,  or  even  possible,  to 
evaluate  every  explicit  variation  of 
TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 

Comment  4(b):  EPA's  analysis  looks  at 
only  a  small  universe  of  potential 
measiues,  and  does  not  evaluate  all  of 
the  measures  identified  in  public 
comment  and  other  sources. 


'-Transportation  Control  Measures:  State 
Implementation  Plan  Guidance,  US  EPA  1992: 
Transportation  Control  Measure  Information 
Documents,  US  EPA  1992;  Costs  and  Effectiveness 
of  Transportation  Control  Measures:  A  Review  and 
Analysis  of  the  Literature.  National  Association  of 
Regional  Councils  1994. 


Response  4(b):  EPA's  RACM  analysis 
was  intended  to  address  all  potential 
categories  of  stationary  and  mobile 
sources  that  could  provide  additional 
emission  reductions  that  might  be 
considered  RACM.  The  EPA  believes 
that  all  identified  measures  were 
included  in  the  categories  addressed  in 
the  analysis. 

Comment  4(c):  EPA's  analysis  also 
completely  fails  to  consider  the 
additional  benefits  likely  from 
combined  implementation  of 
complementary  TCMS,  e.g.,  parking 
management  along  with  transit 
improvements.  It  is  arbitrary  and 
irrational  for  EPA  to  assume  that  these 
measures  can  and  will  be  implemented 
in  complete  isolation  from  one  another. 

Response  4(c):  EPA  recognizes  that 
many  control  measures — particularly 
TCMS — are  more  effective  if  done  in 
conjunction  with  others.  EPA  maintains, 
however,  that  it  would  be  impossible  to 
analyze  a  seeming  infinite  set  of 
combinations  of  measures  for  possible 
benefits.  The  EPA's  analysis  did  look  at 
all  measures  in  various  categories  and 
concluded  that  as  a  whole  these 
categories  of  measures  would  not 
advance  attainment  or  would  otherwise 
not  be  reasonably  available. 

Comment  5:  Stationary  sources.  The 
analysis  of  potential  emission 
reductions  bom  additional  stationary 
soince  measures  is  flawed  in  several  key 
respects. 

Comment  5(a):  First,  EPA  arbitrarily 
excluded  from  any  consideration  the 
bottom  20%  of  the  stationary  source 
categories. 

Response  5(a):  EPA  does  not  consider 
this  exclusion  arbitrary,  since  it  was 
designed  to  eliminate  from 
consideration  controls  on  a  number  of 
source  categories  that  were  not  expected 
to  yield  many  emission  reductions.  The 
EPA  beUeved  that  controls  on  categories 
with  very  low  emission  reduction 
potential  would  not  constitute  RACM. 
The  fact  that  none  of  the  top  80  percent 
of  the  categories  considered  for 
additional  controls  yielded  measures 
that  EPA  considered  RACM  for  the  areas 
in  question  validates  EPA's  decision  not 
to  analyze  separately  the  bottom  20 
percent  of  the  categories,  which  would 
cumulatively  have  achieved  fewer 
emission  reductions.  Therefore,  EPA 
concludes  that  control  measures  applied 
to  the  bottom  20  percent  of  the 
categories  are  also  not  RACM. 

Conunent  5(b):  Second,  EPA  did  not 
consider  potential  additional  controls 
on  electric  generating  units  and  point 
source  combustion  sources. 

Response  5(b):  Undoubtedly  there  are 
additional  controls  that  could  be  placed 
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on  electric  generating  imits  and  point 
soiuce  combustion  sources.  However, 
EPA  believes  that  the  implementation  of 
the  RACT  requirements  in 
nonattainment  areas  and,  more 
importantly,  the  implementation  of  the 
NOx  SIP  call  in  all  areas  affecting  the 
nonattainment  areas  in  general  provide 
a  level  of  control  that  represents  all 
reasonably  available  controls  for  these 
sources  in  the  areas  in  question.  The 
EPA  believes  that  generally,  the  level  of 
NOx  emissions  control  required  under 
the  NOx  SIP  call  for  larger  sources, 
including  electric  generating  imits  and 
point  source  combustion  soiuces,  is 
greater  than  the  level  of  control 
presumed  by  EPA  under  the  NOx  RACT 
requirement.  The  NOx  SIP  call  is  based 
on  a  level  of  highly  cost  effective 
controls,  characterized  as  having  a 
$2000  per  ton  cost  effectiveness  or  less 
(63  FR  57400,  October  27, 1998).  The 
presumptive  level  of  RACT  provided  in 
EPA  guidance  is  based  on  cost 
effectiveness  up  to  $1 300  per  ton 
(Memorandmn  of  March  16, 1994,  from 
D.  Kent  Berry  re:  "Cost-Effective 
Nitrogen  Oxides  (  NOx)  Reasonably 
Available  Control  Technology  (RACT)"). 
EPA  acknowledges  that  controls  with 
costs  higher  than  $2000  per  ton  are 
available  and  may  be  cost-effective. 
However,  the  control  costs  do  not  reflect 
other  concerns  regarding  reasonableness 
of  control.  EPA  received  comments  that 
predicted  problems  with  availability  of 
electrical  generation  even  at  the  NOx 
SIP  call  level  of  control;  therefore,  in  its 
final  NOx  SIP  call  rule,  EPA  included 
provisions  for  a  NOx  supplement  pool 
to  allow  more  time  for  some  units  to 
come  into  compliance  and  thus 
minimize  potential  power  availability 
problems.  At  control  levels  greater  than 
those  in  the  NOx  SIP  call  nde,  EPA 
believes  the  time  States  would  need  to 
provide  for  sources  to  come  into 
compliance  while  avoiding  power 
availabilify  problems  would  be  more 
than  the  current  amount  of  time  for 
Western  Massachusetts  and 
Metropolitan  Washington  to  attain. 
Therefore,  EPA  had  determined  that 
such  additional  controls  do  not 
constitute  RACM. 

Comment  5(c):  Third,  EPA  assumes 
that  only  a  50%  level  of  control  is 
achievable  for  the  imcontroUed 
emissions.  This  completely 
unsupported  claim  is  hard  to  fathom. 

Response  5(c):  EPA's  long-standing 
guidance  on  the  RACT  requirement  for 
stationary  soinces  of  VOC  has  generally 
assumed  a  presumptive  norm  of  81 
percent  control  efficiency;  this 
efficiency  was  based  on  the  assumption 
of  a  90  percent  captxue  efficiency  and  90 
percent  control  efficiency  of  the 


captiued  emissions  (0.9  x  0.9  =  0.81). 
However,  the  specific  VOC  RACT 
control  techniques  guidelines  were 
developed  for  emission  sources  for 
which  much  information  about 
emissions  and  controls  was  available. 
The  RACT  rules  often  apply  to  smaller 
sources  as  well  as  to  major  soiuces. 
There  is  not  nearly  as  much  information 
available  concerning  source  categories 
for  which  RACT  guidelines  have  not 
been  developed;  nor  is  there 
information  regarding  what  controls  are 
appropriate  for  the  smaller  sources  that 
are  not  already  subject  to  RACT. 
Therefore,  without  further  information, 
EPA  was  hesitant  to  assiune  an  81 
percent  level  of  control.  EPA  therefore 
chose  a  50  percent  level  of  control  for 
VOC  control,  which  EPA  believes  is 
reasonable  in  light  of  our  limited 
knowledge  on  available  controls. 

The  EPA  established  guidance  to 
States  in  complying  with  the  Clean  Air 
Act's  requirements  for  NOx  RACT  in  the 
NOx  Supplement  to  the  General 
Preamble  (57  FR  55620,  November  25, 
1992).  That  guidance  addressed  RACT 
for  major  stationary  sources  of  NOx. 
Under  section  182(b)(2)  of  the  Act, 
moderate  and  higher  ozone 
nonattainment  area  SIPs — and  also  SIPs 
for  all  areas  in  the  Ozone  Transport 
Region — were  already  required  to 
contain  provisions  for  applying  a 
reasonably  available  level  of  control  for 
NOx  for  major  stationary  sources.  For 
NOx  emission  control  for  other  sources, 
when  EPA  pubUshed  the  NOx  SIP  call 
(63  FR  57402,  October  27,  1998),  EPA 
evaluated  other  levels  of  control  for 
categories  of  stationary  sources  that 
were  not  included  in  ihe  highly  cost- 
effective  controls  assumed  for 
establishing  the  level  of  control 
reflected  in  the  Statewide  NOx  emission 
budgets  in  that  rule.  The  EPA 
determined  that  for  area  sources, 
additional  controls  that  were 
technologically  feasible  and  highly  cost- 
effective  could  not  be  identified.  "The 
EPA  determined  that  for  small  point 
sources,  their  collective  emissions  were 
relatively  small  and  the  administrative 
burden,  to  the  States  and  regulated 
entities,  of  controlling  such  sources  was 
likely  to  be  considerable.  Nonetheless, 
for  the  purpose  of  the  RACM  analysis, 
EPA  did  assume  a  level  of  control  for 
sources  with  potential  for  control.  In 
light  of  the  lower  level  of  confidence  in 
information  concerning  NOx  controls  on 
these  sources,  and  the  conclusion 
concerning  cost  effectiveness,  however, 
EPA  believed  it  had  to  take  a  more 
conservative  approach,  and  thus  chose  a 
lower  level  of  control,  namely  50 


percent.  The  EPA  believes  this  level  is 
reasonable  in  light  of  these  facts. 

Comment  6:  Transportation  Control 
Measures  as  RACM:  EPA  gives  virtually 
no  consideration  to  the  emission 
reduction  benefits  of  transportation 
programs,  projects  and  services 
contained  in  adopted  regional 
transportation  plans  (RTPs),  or  that  are 
clearly  available  for  adoption  as  part  of 
RTPs  adopted  for  a  nonattainment  area. 
In  addition,  it  is  arbitrary  and  capricious 
for  EPA  not  to  require  as  RACM 
economic  incentive  measures  that  are 
generally  available  to  reduce  motor 
vehicle  emissions  in  every 
nonattainment  area. 

Response  6:  EPA's  notice  of 
availability  of  the  RACM  analysis  (65  FR 
61134,  October  16,  2000)  does  consider 
transportation  programs,  projects  and 
services  that  are  generally  adopted,  or 
available  for  inclusion  in  a 
nonattainment  area's  regional 
transportation  plan  (RTP)  and 
Transportation  Improvement  Program 
(TIP).  The  RACM  analysis  includes 
seven  broad  categories  and  twenty- 
seven  subcategories  of  Transportation 
Control  Measures  (TCMs)  that  represent 
a  range  of  programs,  projects  and 
services  that  can  be  included  in  RTF's 
and  TIP'S.  The  inclusion  of  a  TCM  in  an 
RTP  or  TIP  does  not  necessarily  mean 
that  it  meets  EPA's  criteria  for  RACM 
and  must  be  included  in  the  SIP.  EPA 
has  concluded  that  implementation  of 
these  TCM's  would  not  advance  the 
attainment  date  for  the  Greater 
Connecticut  area,  and  therefore  are  not 
considered  RACM  for  piuposes  of  the 
attainment  SIPs  for  that  area. 

Some  of  these  TCM's,  such  as  parking 
cashout,  transit  subsidies,  and  parking 
pricing,  are  explicitly  economic 
incentive  programs.  Furthermore,  these 
categories  of  TCMs,  as  well  as  most  of 
the  others,  could  be  infinitely 
differentiated  according  to  criteria,  such 
as  the  method  of  implementation,  level 
of  promotional  effort  or  market 
penetration,  stringency  of  enforcement, 
etc.  The  appUcation  of  economic 
incentives  to  increase  the  effectiveness 
of  a  TCM  is  one  such  criterion.  These 
implementation  variables,  representing 
levels  of  implementation  effort,  are 
implicit  in  the  range  of  effectiveness  for 
each  category  of  TCM.  EPA  does  not 
believe  it  is  necessary,  or  even  possible, 
to  evaluate  every  explicit  variation  of 
TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 
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Also,  there  are  many  important 
reasons  why  a  state,  regional,  or  local 
planning  agency  might  implement 
TCMs  in  an  integrated  traffic 
management  plan  beyond  whatever  air 
quality  benefits  the  TCMs  might 
generate,  including  preserving  open 
space,  water  shed  protection,  avoiding 
sprawl,  mitigating  congestion,  and 
"smart  growth"  planning  generally.  So 
the  fact  that  TCMs  are  being 
implemented  in  certain  ozone 
nonattainment  areas  does  not 
necessarily  lead  one  to  the  conclusion 
that  those  TCMs  represent  mandatory 
RACM  measiu^s  when  they  are 
analyzed  primarily  for  the  purpose  of 
determining  whether  they  would 
advance  the  ozone  attaiimient  date. 

Comment  7:  EPA  did  not  provide 
sufficient  notice  and  time  to  permit 
adequate  conament. 

Response  7:  In  its  initial  notice  of 
availability  of  the  RACM  analysis  {65  FR 
61134.  October  16.  2000)  EPA  offered  a 
15  day  comment  period  (to  October  31, 
2000).  On  November  2,  2000  {65  FR 
65818),  EPA  extended  the  comment 
period  an  additional  15  days, 
specifically  stating  that  this  would 
provide  a  total  of  30  days  for  public 
conunent.  Unfortunately,  that  notice 
was  published  with  a  typographical 
error  that  appeared  to  extend  the 
conmient  period  an  additional  year  and 
15  days.  Therefore,  on  November  9, 
2000  (65  FR  67319),  EPA  published  a 
correction  to  clearly  extend  the 
comment  period  15  days  from  October 
31.  2000.  to  November  15,  2000.  EPA 
believes  30  days  is  an  adequate  period 
for  public  comment.  The  first  notice  to 
extend  the  public  conunent  period  (the 
November  2,  2000  notice)  made  it  quite 
clear  that  the  extension  was  for  only  15 
days  to  provide  a  total  of  30  days  for 
comment;  EPA  believes  no  possible 
confusion  should  have  resulted  from  the 
fact  that  the  end  date  of  the  comment 
period  contained  a  typographical  error. 

Comment  8:  EPA  is  trying  to 
circumvent  obligations  under  2  Consent 
Decrees  (MOG  v.  EPA  and  NRDC  v. 
Browner). 

Response  8:  This  comment  refers  to 
consent  decrees  filed  in  two  cases: 
NRDCv.  Browner,  No.  99-2976  (D.D.C.) 
and  Midwest  Ozone  Group  v.  EPA,  No. 
00-1047  (D.D.C).  In  NRDC,  the  consent 
decree  provides  that  by  November  15. 
2000,  EPA  shall  propose  a  federal 
implementation  plan  (FIP)  for  the 
Springfield,  Massachusetts;  Greater 
Connecticut;  and  Metropolitan 
Washington  D.C.  nonattainment  areas  if 
EPA  has  not  approved  full  attainment 
demonstration  SIP  for  that  area.  The 
consent  decree  for  h4idwest  Ozone 


Group  is  similar,  but  not  identical.  It 
provides  that  EPA  shall  propose  federal 
implementation  plans  (FIPs)  for  two  of 
the  three  nonattainment  areas — 
Springfield,  Massachusetts  and  Greater 
Connecticut — if  EPA  has  not  proposed 
approval  of  a  full  attainment 
demonstration  SIP  for  that  area.  The 
EPA  met  its  obligation  under  the 
Midwest  Ozone  Group  decree  when  it 
proposed  approval  of  the  full  attainment 
demonstration  SIPs  for  those  two  areas 
on  Dec.  16, 1999.  64  FR  70319  and  64 
FR  70332.  On  November  6.  2000,  the 
District  Court  granted  EPA's  unopposed 
motion  to  extend  the  deadline  for  action 
under  the  NRDC  decree  until  December 
15,  2000  for  each  of  the  three  areas.  On 
December  7,  2000,  the  court  further 
extended  the  date  for  EPA  action  with 
respect  to  Springfield  until  December 
22,  2000.  The  EPA  has  complied  with 
the  NRDC  consent  decree  with  respect 
to  the  Greater  Connecticut  and 
Metropolitan  Washington  D.C.  areas. 
The  appropriate  Regional  Administrator 
signed  a  final  rulemaking  action 
approving  the  full  attaiimient 
demonstration  SIPs  for  those  two  areas 
by  December  15.  2000.  The  EPA  is  on 
track  to  comply  with  the  NRDC  consent 
decree  for  the  Springfield, 
Massachusetts  nonattainment  area  by 
December  22,  2000. 

Comment  9:  Since  EPA  found  that 
MA  and  CT  failed  to  conduct  an 
adequate  RACM  analysis,  EPA  must 
disapprove  the  SIPs  and  propose  a  FIP. 

Response  9:  Although  EPA  foimd  that 
MA  and  CT  failed  to  conduct  an 
adequate  RACM  analysis.  EPA  believes 
it  does  have  authority  to  supplement  the 
record  and  conclude  that  the  SIPs  for 
these  two  areas  meet  the  RACM 
requirement  of  the  Act.  See  above  the 
response  to  comment. 

F.  Reliance  on  Commitments  and  State 
Rules  Not  Yet  Adopted 

Comment:  Several  commenters 
disagreed  with  the  EPA's  proposal  to 
approve  attainment  demonstrations  and 
rate-of-progress  plans  for  the 
Springfield,  Massachusetts,  Greater 
Connecticut,  and  Metropolitan 
Washington,  E)C  ozone  nonattainment 
areas  because  not  all  of  the  emissions 
reductions  credited  in  the 
demonstrations  or  plans  are  supported 
by  legally  enforceable  limitations 
adopted  and  approved  by  the  state  or 
District  and  approved  by  the  EPA  as 
part  of  the  SIP.  Commenters  also 
objected  to  accepting  enforceable  state 
commitments  to  adopt  emission 
reduction  control  measures  in  the  futiu-e 
in  lieu  of  ciurent  adopted  measures. 


Response:  The  EPA  has  approved 
previously,  or  is  approving  together 
with  the  attainment  demonstrations,  all 
outstanding  emission  reduction 
limitations  relied  on  for  attainment  for 
these  three  areas.  Thus,  none  of  the 
three  areas  on  which  the  EPA  is 
approving  have  conunitments  to  adopt 
emission  reduction  measures  in  the 
future  and  all  emission  reductions  rules 
relied  on  for  attainment  have  been  fully 
approved  by  the  EPA. 

G.  Adequacy  of  Motor  Vehicle 
Emissions  Budgets 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
piuposes. 

Response:  EPA's  adequacy  process  for 
the  Greater  Connecticut  area  has  been 
completed,  and  we  have  found  the 
motor  vehicle  emissions  budgets  in  the 
SIPs  to  be  adequate.  We  have  already 
responded  to  any  comments  related  to 
adequacy  when  we  issued  our  adequacy 
finding,  and  therefore  we  are  not  listing 
the  individual  comments  or  responding 
to  them  here.  Our  finding  of  adequacy 
for  the  Greater  Connecticut 
transportation  conformity  budgets  can 
be  found  at  http://www.epa.gov/oms/ 
transp/conform/ct-resp.wpd.  A  copy  of 
the  response  to  comments  is  available  at 
http://www.epa.gov/oms/transp/ 
conform/respct.  pdf . 

H.  Rate  of  Progress  Motor  Vehicle 
Emissions  Inventory 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
with  respect  to  the  fleet  mix- 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  States 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs.  , 

Response:  The  Connecticut  SIP  we  are 
taking  final  action  on  is  based  on  the 
most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  Connecticut  SIP  is  based 
on  vehicle  registration  data  from  1996, 
which  is  the  most  recent  data  available 
at  the  time  the  SIP  was  submitted.  The 
SIP  also  contains  vehicle  fleet 
characteristics  that  are  in  the  most 
recent  periodic  inventory  update,  which 
was  submitted  on  March  13,  2000.  EPA 
requires  the  most  recent  available  data 
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to  be  used,  but  we  do  not  require  it  to 
be  updated  on  a  specific  schedule. 
Therefore,  difierent  SIPs  base  their  fleet 
mix  on  different  years  of  data.  Our 
guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILE6  (as  required 
in  those  cases  where  the  SEP  is  relying 
on  emissions  reductions  irom  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  MOBILE6,  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILE6. 

/.  VOC  Emission  Reductions 

Comment:  For  States  that  need 
additional  VOC  reductions,  this 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1.1  difluoroethane)  as  the  blowing 
agent  in  manufactiuing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  HFC-152a  could  be  used 
instead  of  hydrocarbons,  a  known 
pollutant,  as  a  blowing  agent.  Use  of 
HFC-152a,  which  is  classified  as  VOC 
exempt,  would  eliminate  nationwide 
the  entire  25,000  tons/year  of  VOC 
emissions  from  this  industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VCDC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  as  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
State's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  State.  Finally,  EPA  notes  that 
under  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
CAA  §612.  EPA  has  identified 


acceptable  foam  blowing  agents  many  of 
which  are  not  VOCs  (http:// 
www.epa.gov/ozone/title6/snap/). 

/.  Credit  for  Measures  Not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  States 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22,  1995  EPA  issued  a 
memorandiun  '^  that  provided  that 
States  could  claim  a  20%  reduction  in 
VOC  emissions  from  the  AIM  coatings 
category  in  RjDP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas,  States 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998.  codified  at  40  CFR  Part 
59  Subpart  D.  hi  the  preamble  to  EPA's 
final  AIM  coatings  regulation.  EPA 
estimated  that  the  regulation  will  result 
in  20%  reduction  of  nationwide  VOC 
emissions  from  AIM  coatings  categories 
(63  FR  48855).  The  estimated  VOC 
reductions  from  the  final  AIM  rul^ 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandum.  In  accordance  with 
EPA's  final  regulation.  States  have 
assumed  a  20%  reduction  from  AIM 
coatings  source  categories  in  their 
attainment  and  ROP  plans.  AIM 
coatings  manufacturers  were  required  to 
be  in  compliance  with  the  final 
regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000.  Industry  confirmed  in  comments 
on  the  proposed  AIM  rule  that  12 
months  between  the  issuance  of  the 
final  rule  and  the  compliance  deadline 
would  be  sufficient  to  "use  up  existing 
label  stock"  and  "adjust  inventories"  to 
conform  to  the  rule.  63  FR  48848 
(September  11.  1998).  In  addition.  EPA 
determined  that,  after  the  compliance 
date,  the  volume  of  nonconforming 
products  would  be  very  low  (less  than 
one  percent)  and  would  be  withdrawn 


from  retail  shelves  anyway.  Therefore, 
EPA  believes  that  compUant  coatings 
were  in  use  by  the  Fall  of  1999  and  that 
it  was  appropriate  for  the  States  to  take 
credit  for  those  reductions  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27,  1994 
EPA  policy, i-*  many  States  have  claimed 
a  37%  reduction  from  this  source 
category  based  on  a  proposed  rule. 
However.  EPA's  final  rule.  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings,"  published  on  September  11, 
1998  (63  FR  48806).  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
smaller  emission  reduction  of  around 
33%  overall  nationwide.  The  37% 
emission  reduction  fitjm  EPA's 
proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  is  an  overall  national 
average,  the  actual  reduction  achieved 
in  any  particular  area  could  vary 
depending  on  the  level  of  control  which 
already  existed  in  the  area.  For  example, 
in  California  the  reduction  from  the 
national  rule  is  zero  because  California's 
rules  are  more  stringent  than  the 
national  rule.  In  the  proposed  rule,  the 
estimated  percentage  reduction  for  areas 
that  were  imregulated  before  the 
national  nde  was  about  40%.  However 
as  a  result  of  the  lacquer  topcoat 
exemption  added  between  proposal  and 
final  rule,  the  reduction  is  now 
estimated  to  be  36%  for  previously 
unregulated  areas.  Thus,  most 
previously  unregulated  areas  will  need 
to  make  up  the  approximately  1  % 
difference  between  the  37%  estimate  of 
reductions  assumed  by  States,  following 
EPA  guidance  based  on  the  proposal, 
and  the  36%  reduction  actually 
achieved  by  the  final  rule  for  previously 
uiuegulated  areas. 

Consumer  Products  Rule:  Consistent 
with  a  June  22.  1995  EPA  guidance,'* 
States  have  claimed  a  20%  reduction 
irom  this  source  category  based  on 
EPA's  proposed  rule.  The  final  rule. 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products."  (63  FR  48819),  published  on 
September  11.  1998.  has  resulted  in  a 
20%  reduction  after  the  December  10. 
1998  compliance  date.  In  the  consumer 
products  rule,  EPA  determined  and  the 
consumer  products  industry  concurred. 


'^"Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22.  1995,  from  John  S.  Seitz.  Director.  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
Division  Directors.  Regions  I-X. 


'*  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  27.  1994, 
John  S.  Seitz,  Director  OAQPS.  to  Air  Division 
Directors,  Regions  I-X. 

'*  "Regulatory  Schedule  for  (xinsumer  and 
Commercial  Products  under  section  1  B3(e)  of  the 
Clean  Air  Act."  |une  22.  1995,  |ohn  S.  Seitz. 
Director  OAQPS,  to  Air  Division  Directors.  Regions 
I-X. 
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that  a  significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  State  regulations  and  in 
anticipation  of  the  final  rule.  63  FR 
48819.  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999 
and  that  it  was  appropriate  for  the  States 
to  take  credit  for  those  reductions  in 
their  SIPs. 

K.  Enforcement  of  Control  Progmms 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  State  enforcement  program 
elements  are  contained  in  SIP  revisions 
previously  approved  by  EPA  under 
obligations  for  enforceable  emission 
limitations  set  out  in  section  110  of  the 
Clean  Air  Act.  Once  approved  by  the 
EPA,  there  is  no  need  for  states  to 
readopt  and  resubmit  their  enforcement 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  Act. 

L.  Contingency  Measures 

Comment:  The  SIP  for  the  Greater 
Connecticut  designated  ozone 
nonattainment  area  does  not  provide 
contingency  measures  to  make  up  for 
any  emission  reduction  shortfall,  either 
in  achievement  of  ROP  milestones  or  for 
failure  to  attain,  as  required  by  sections 
172(c)(9)  and  182(c)(9)of  the  Clean  Air 
Act. 

Response:  The  EPA  believes  the 
contingency  measure  requirements  of 
Sections  172(c)(9)  and  182(c)(9)  are 
independent  requirements  from  the 
attainment  demonstration  requirements 
under  §§  172(c)(1)  and  182(c)(2)(A)  and 
the  rate-of-progress  (ROP)  requirements 
under  Sections  172(c)(2)  and 
182(c)(2)(B).  The  contingency  measiu^ 
requirements  are  to  address  the  event 
that  an  area  fails  to  meet  a  ROP 
milestone  or  fails  to  attain  the  ozone 
NAAQS  by  the  attainment  date 
established  in  the  SIP.  The  contingency 
measure  requirements  have  no  bearing 
on  whether  a  state  has  submitted  a  SIP 
that  projects  attainment  of  the  ozone 
NAAQS  or  the  required  ROP  reductions 
toward  attainment.  The  attainment  or 
ROP  SIP  provides  a  demonstration  that 
attainment  or  ROP  requirements  ought 
to  be  fulfilled,  but  the  contingency 
measure  SIP  requirements  concern  what 
is  to  happen  only  if  attainment  or  ROP 
is  not  actually  achieved.  The  EPA 
acknowledges  that  contingency 
measures  are  an  independently  required 


SIP  revision,  but  does  not  believe  that 
submission  of  contingency  measures  is 
necessary  before  EPA  may  approve  an 
attainment  or  ROP  SIP.  Also  see  the 
discussion  of  contingency  measures  in 
the  extension  of  the  attainment  date 
policy  section  Vl.A. 

The  EPA  has,  however,  examined  the 
ROP  and  attainment  SIPs  for  Greater 
Connecticut  nonattainment  area.  The 
following  summarizes  the  EPA's 
findings  for  the  Greater  Connecticut 
area. 

The  Greater  Coimecticut  post- 1996 
ROP  plan,  contains  contingency 
measures  for  purposes  of  meeting 
missed  ROP  milestones.  The  EPA 
approved  this  plan  on  October  19,  2000. 
65  FR  62624.  The  attaimnent 
demonstration  SIP  for  this  area  does  not 
specify  any  specific  measures  as 
contingency  measures.  After  2007,  the 
attainment  date  that  EPA  is  approving 
for  the  area,  there  are  a  number  of  EPA 
measures  that  will  achieve  significant 
emission  reductions  that  the  SIP  does 
not  rely  on  or  take  credit  for.  These 
include  continuing  reductions  from 
EPA's  Tier  2  tailpipe  standards  and 
EPA's  standards  for  a  variety  of  non- 
road  sources.  The  EPA  has  analyzed  the 
Greater  Coimecticut  SIP  and  has 
estimated  that  the  contingency 
obligation  would  be  approximately  10.5 
tons  per  summer  day  (tpsd)  in  ozone 
precursor  emission  reductions. 
Reductions  from  the  federal  non-road 
and  the  Tier  2  tailpipe  standards  during 
the  time  frame  contingency  measures 
would  need  to  be  implemented  for 
failure  to  attain  (i.e.,  by  May  2009)  *^  are 
estimated  to  be  at  least  12.1  tpsd,  which 
would  cover  the  contingency  obligation 
for  this  area.  More  details  on  EPA's 
contingency  measure  analysis  are 
included  in  the  docket  for  the 
rulemaking  action.  While  there  is  not  an 
approved  SIP  contingency  measure  that 
woidd  apply  if  the  state  failed  to  attain, 
EPA  believes  that  existing  federally 
enforceable  measures  would  provide  the 
necessary  substantive  relief. 

M.  Motor  Vehicle  Emission  Budgets  and 
MOBILE6 

Comment  1 :  In  their  August  28,  2000 
letter.  Environmental  Defense  (ED) 
generally  supports  a  policy  of  requiring 
motor  vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response  1 :  The  Greater  Connecticut 
attainment  demonstration,  which  relies 
on  Tier  2  emission  reduction  credit. 


■*EPA  policy  provides  that  contingency  measures 
should  achieve  a  3  percent  reduction  in  emissions 
in  the  year  following  an  EPA  determination  of  a 
fiailure  to  attain  or  to  meet  a  progress  requirement. 


contains  a  commitment  to  revise  the 
motor  vehicle  emissions  budgets  after 
MOBILE6  is  released. 

Comment  2:  The  revised  budgets 
calculated  using  MOBILE6  will  likely  be 
submitted  after  the  MOBILES  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response  2:  This  is  the  reason  that 
EPA  proposed  in  the  SNPR  (65  FR 
46383)  that  the  approval  of  the 
MOBILE5  budgets  for  conformity 
purposes  would  last  only  until 
MOBILE6  budgets  had  been  submitted 
and  found  adequate.  In  this  way,  the 
MOBILES  budgets  can  apply  for 
conformity  purposes  as  soon  as  they  are 
found  adequate. 

Comment  3:  If  a  State  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budget  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attaiimient  demonstration. 

Response  3:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the  Greater 
Connecticut  attainment  demonstration 
reflect  the  motor  vehicle  control 
measures  in  the  attainment 
demonstration. 

Comment  4:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  fixim  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response  4:  EPA  will  not  approve 
SIPs  without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  Greater 
Connecticut  attainment  demonstration 
contains  explicitly  quantified  motor 
vehicle  emissions  budgets  which  EPA 
has  fotmd  adequate  (65  FR  37778). 

Comment  5:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILE6,  EPA  could 
make  a  finding  of  failure  to  submit  a 
portion  of  a  SD*,  which  would  trigger  a 
sanctions  clock  under  section  179. 

Response  5:  EPA  agrees  that  if  a  state 
fails  to  meet  its  commitment,  EPA  could 
make  a  finding  of  failure  to  implement 
the  SIP,  which  would  start  a  sanctions 
clock  under  section  1 79  of  the  Clean  Air 
Act. 

Comment  6:  If  the  budgets 
recalculated  using  MOBILE6  are  larger 
than  the  MOBILES  budgets,  then 
attainment  should  be  demonstrated 
again. 

Response  6:  As  EPA  proposed  in  its 
December  16, 1999  notices,  we  will 
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work  with  States  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attaiimient  demonstration. 

Comment  7:  If  the  MOBILES  budgets 
are  smaller  than  the  MOBILES  budgets, 
the  difference  between  the  budgets 
should  not  be  available  for  reallocation 
to  other  sources  unless  air  quality  data 
show  that  the  area  is  attaining,  and  a 
revised  attainment  demonstration  is 
submitted  that  demonstrates  that  the 
increased  emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILE6  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response  7:  EPA  agrees  that  if 
recalculation  using  MOBILE6  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  by  using 
MOBILE6  vs.  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILE6.  However,  if  the  state 
is  not  required  to  remodel  with 
MOBILE6  because  the  attainment 
demonstration  does  not  rely  on  Tier  II 
reductions,  the  conformity  nUes  do 
require  the  use  of  MOBILE6  for 
conformity  after  any  established  grace 
period  even  if  the  SIP  is  based  on 
MOBILES.  The  state  is  not  required  to 
revise  the  SIP  merely  because  a  new 
mobile  model  becomes  available. 

N.  MOBILE6 

Comment  1:  We  received  a  comment 
on  whether  the  grace  period  before 
MOBILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  ("budgets") 
within  1  or  2  years  of  MOBILE6's 
release.  This  commenter  was  concerned 
that  MOBILE6  could  be  required  for 
conformity  before  new  budgets  were 
submitted  based  on  MOBILE6. 

Response  1:  The  M0BILE6  grace 
period  for  conformity  determinations  is 
a  separate  requirement  that  is  not 
explicitly  tied  to  EPA's  SIP  policy  and 
approvals.  However,  it  is  important  to 
note  that  the  transportation  conformity 
rule  requires  EPA  to  consider  many 
factors  in  establishing  the  length  of  the 
grace  period  before  M0BILE6  is 
required  in  conformity,  including  the 


degree  of  change  in  emissions  models 
and  scope  of  re-planning  likely  to  be 
necessary  by  transportation  agencies  (40 
CFR  93.111).  The  grace  period  must  be 
between  3-24  months,  and  EPA 
imderstands  that  a  longer  grace  period 
would  allow  some  areas  to  better 
transition  to  new  MOBILE6  budgets. 
EPA  will  be  taking  the  1-2  year  period 
provided  for  in  the  SIP  approvals  into 
accoimt  in  establishing  an  appropriate 
grace  period  for  conformity. 

Comment  2:  One  commenter  asked 
EPA  to  clarify  in  the  final  rule  whether 
MOBILE6  will  be  required  for 
conformity  determinations  once  new 
MOBILE6  budgets  are  submitted  and 
found  adequate.  The  commenter  wanted 
clarification  on  the  case  where  the 
MOBILE6  conformity  grace  {>eriod  ends 
before  new  budgets  are  submitted  based 
on  MOBILE6.  The  commenter  thought 
that  this  situation  could  necessitate  the 
use  of  the  emission  reduction  tests  (e.g., 
build/no-build  test)  for  conformity 
analyses,  instead  of  using  the  budgets 
based  on  MOBILESb.  The  commenter 
stated  that  using  the  build/no-build  test 
instead  of  existing  budgets  that  are 
based  on  MOBILESb  is  less  appropriate 
for  air  quality  planning  purposes. 

Response  2:  The  transportation 
conformity  rule  requires  adequate 
budgets  to  be  used  in  regional  emissions 
analysis,  when  they  exist,  regardless  of 
what  emissions  model  was  used  to 
establish  the  budgets.  In  the  example 
highlighted  by  the  commenter,  the 
MOBILESb  budgets  would  be  required 
for  conformity  purposes  if  they  were  the 
only  applicable  budgets  at  the  end  of  the 
MOBILE6  grace  period.  Thus,  the 
conformity  analysis  would  compare 
future  reductions  imder  a  proposed 
transportation  plan  or  TIP  calculated 
with  MOBILE6  against  the  SIP  budgets 
developed  with  MOBILES.  This  has 
always  been  required  by  the  conformity 
rule  once  the  grace  period  for  a  new 
model  has  passed.  Once  budgets  have 
been  established,  the  build/no-build  test 
is  no  longer  applicable.  See  40  CFR 
93.111  of  the  transportation  conformity 
rule.  During  the  grace  period,  areas 
should  use  the  consultation  process  to 
address  any  future  conformity  impacts 
of  using  the  new  emissions  model. 

Comment  3:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILE6,  due 
to  several  concerns.  The  commenter 
cited  that  the  air  agency  did  not  select 
this  option  and  had  already  submitted  a 
commitment  to  revise  the  conformity 
budgets  with  MOBILE6. 

Response  3:  EPA  proposed  the 
additional  option  to  provide  further 


flexibility  in  managing  MOBILE6  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILE6's  release.  State  and  local 
governments  can  continue  to  use  the  1- 
year  option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  2-year  option. 

O.  NOx  Emissions  Budget 

Comment:  Since  Connecticut  and 
Massachusetts  are  significant 
contributors  to  other  States'  ozone 
nonattainment,  EPA  should  require 
Connecticut  and  Massachusetts  to  make 
necessary  reductions  to  attain  the  ozone 
standard  within  their  States  and 
neighboring  States.  The  commenter 
objected  to  allowing  Connecticut  to 
increase  its  NOx  emissions  budget. 

Response:  The  states  of  Connecticut, 
Massachusetts  and  Rhode  Island  all 
submitted  their  SIPs  in  response  to  the 
NOx  SIP  call  in  late  1999,  and  EPA 
proposed  approval  of  them  all  on  July 
12.  2000  (at  65  FR  42900,  65  FR  42907, 
and  65  FR  42913  for  CT,  MA  and  RI, 
respectively).  No  public  comments  were 
received  on  those  proposals.  On  October 
20,  2000,  final  approval  of  Connecticut, 
Massachusetts  and  Rhode  Island  NOx 
SIP  call  SIPs  was  granted  by  EPA  Region 
I's  Regional  Administrator.  Approval  of 
the  SIPs  will  be  codified  at  40  CFR 
S2.370(c)(86)  for  Connecticut,  40  CFR 
S2.1120(c)(124)  for  Massachusetts,  and 
Table  C  of  40  CFR  52.2070  for  Rhode 
Island.  In  our  final  approval,  we  said 
that  we  have  determined  the  SIP 
revisions  for  these  three  states  meet  the 
air  quality  objectives  of  the  NOx  SIP  call 
requirements  EPA  has  published  to 
date.  Thus,  we  believe  that  Connecticut 
and  Massachusetts  have  already 
adopted  adequate  emission  control 
strategies  to  address  1-hour  ozone 
transport  for  downwind  areas. 
Furthermore,  EPA  has  previously 
determined  each  of  the  1-hour  ozone 
nonattainment  areas  in  eastern  New 
England  (i.e..  Providence,  Rhode  Island; 
Boston-Lawrence-Worcester, 
Massachusetts-New  Hampshire: 
Portsmouth-Dover-Rochester,  New 
Hampshire;  Manchester.  New 
Hampshire;  Cheshire  County,  New 
Hampshire;  Portland,  Maine;  Lewiston- 
Aubum,  Maine,  and  Knox  and  Lincoln 
Counties.  Maine)  to  have  air  quality 
meeting  the  1-hour  ozone  standard.  (See 
final  actions  published  on  June  5.  1998 
(63  FR  31014).  and  June  9.  1999  (64  FR 
30911).)  Based  on  final  data  for  some 
areas  and  preliminary  data  for  others, 
EPA  expects  each  of  these  areas  to 
continue  to  meet  the  1-hour  ozone 
standard  for  the  years  1998  through 
2000. 
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Furthennore,  in  February  1999,  CT, 
MA.  RI,  and  EPA  signed  a  memorandum 
of  understanding  (i.e.,  "the  Three  State 
MOU")  agreeing  to  redistribute  the  EGU 
portions  of  the  three  states'  budgets,  as 
well  as  the  compliance  supplement  pool 
allocations,  amongst  themselves.  Under 
the  MOU,  the  combined  2007  controlled 
emission  level  and  compliance 
supplement  pool  did  not  change  for  the 
three  states,  only  the  individual  state 
EGU  allocations  and  supplement  pools 
were  redistributed  to  provide  additional 
flexibility  among  these  three  states.  EPA 
supports  this  concept  because  such  a 
redistribution  is  no  different  than  the 
effects  of  trading. 

When  EPA  reviewed  whether  each 
state  was  meeting  the  objectives  of  the 
NOx  SIP  call,  we  considered  the 
adopted  2007  emission  budgets  and 
adopted  NOx  reducing  measures  in  CT, 
MA  and  RI  together  and  found  them  as 
meeting  the  air  quality  objectives  of  the 
NOx  SIP  Call.  The  issue  of  whether  the 
redistribution  was  appropriate  was 
considered  and  decided  during  the 
rulemaking  approving  the  NOx  SIPs. 

P.  Lack  of  Fully  Approved  Rules 

Comment:  Coimecticut  only  has 
conditional  approval  of  VOC  RACT 
rules  for  VOC  for  non-CTG  categories, 
and  Connecticut  does  not  have  fully 
approved  post-1996  ROP  plans. 

Response:  That  is  no  longer  true.  EPA 
fully  approved  the  Connecticut  VOC 
RACT  rules  piu^uant  to  sections 
182(b)(2)(A)  and  (C)  of  Clean  Air  Act  on 
October  19.  2000  (65  FR  62620).  EPA 
fully  approved  the  9  percent  rate  of 
progress  plans  for  both  of  Connecticut's 
ozone  nonattainment  areas  on  October 
19,  2000  (65  FR  62624). 

Other  information  and  rationale  for 
EPA's  action  are  explained  in  the  NPR 
and  will  not  be  restated  here. 

Final  Action:  As  described  above, 
EPA  does  not  believe  any  of  the 
comments  received  on  the  proposals 
published  for  the  attainment 
demonstration  and  attainment  date 
extension  for  the  Greater  Connecticut 
area  change  the  basis  for  our  proposed 
approval.  Thus,  EPA  is  approving  the 
ground-level  one-hour  ozone  attainment 
demonstration  SIP  for  the  Greater 
Connecticut  area.  EPA  is  also  approving 
the  attainment  date  extension  for  this 
area  until  November  15,  2007.  This 
revision  also  approves  the  2007  volatile 
organic  compound  (VOC)  and  nitrogen 
oxide  (NOx)  motor  vehicle  emissions 
budgets  for  the  Greater  Connecticut 
serious  ozone  nonattciinment  area  for 
use  in  transportation  conformity.  Lastly, 
EPA  is  approving  the  commitment  made 
by  Connecticut  to  revise  their  VOC  and 
NOx  transportation  conformity  budgets 


within  one  year  of  the  release  of 
MOBILE6,  and  the  commitment  to 
conduct  a  mid-course  review  to  assess 
modeling  and  monitoring  progress 
achieved  towards  the  goal  of  attainment 
by  2007,  and  submit  the  results  to  EPA 
by  December  31,  2003. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FTl 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 


for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiire  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representative^i^and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 


Dated:  December  15,  2000. 
Mindy  S.  Lubber, 
Regional  Administrator,  EPA-New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Sut>part  H— Connecticut      ^ 

2.  Section  52.374  is  amended  by 
revising  the  table  to  read  as  follows: 

§  52.374    Attainment  dates  tor  national 
standards. 


Air  quality  control  region 


AQCR  41 :  Eastern  Connecticut  Intrastate  (See  40  CFR 

81.183)  

AQCR  42:   Hartford-New  Haven-Springfield   Interstate 

Area  (See  40  CFR  81.26)  

All  portions  except  City  of  New  Haven 

City  of  New  Haven 

AQCR  43:  New  Jersey-New  Yoric-Connecticut  Interstate 

Area  (See  40  CFR  81.13)  

AQCR  44:  Northwestern  Connecticut  Intrastate  (See  40 

CFR  81.184)  


Pollutant 


SO. 


Primary 


(•) 

(") 
(-) 

C) 

(•) 


Secondary 


C) 

C) 
C) 

(•) 

(*) 


a.  Air  quality  levels  presently  below  primary  standards  or  area  is  unclassifiable. 

b.  Air  quality  levels  presently  below  secondary  standards  or  area  is  unclassifiable 

c.  December  31,  1996  (two  1-year  extensions  granted). 

d.  November  15,  2007. 


PM„ 


(•) 

(•) 
(■=) 

(•) 

(•) 


NO3 


(•) 

(') 
(•) 

(•) 

(•) 


CO 


(•) 

(•) 
(•) 

(-) 

(•) 


O3 


CO 
C) 

n 
(") 


3.  Section  52.377  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§52.377    Control  strategy:  Ozone. 

***** 

(b)  Approval — Revisions  to  the  State 
Implementation  Plem  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  September 
16, 1998  and  February  8,  2000.  The 
revisions  are  for  the  purpose  of 
satisfying  the  attainment  demonstration 
requirements  of  section  182(c)(2)(A)  of 


the  Clean  Air  Act  for  the  Greater 
Connecticut  serious  ozone 
nonattainment  area.  The  revision 
establishes  an  attainment  date  of 
November  15,  2007  for  the  Greater 
Coimecticut  serious  ozone 
nonattainment  area.  This  revision 
establishes  motor  vehicle  emissions 
budgets  for  2007  of  30.0  tons  per  day  of 
volatile  organic  compounds  (VOC)  and 
79.6  tons  per  day  of  nitrogen  oxides 
(NOx)  to  be  used  in  transportation 
conformity  in  the  Greater  Connecticut 
serious  ozone  nonattainment  area,  until 
revised  budgets  pursuant  to  MOB1LE6 


are  submitted  and  found  adequate.  In 
the  revision,  Connecticut  commits  to 
revise  their  VOC  and  NOx 
transportation  conformity  budgets 
within  one  year  of  the  release  of 
M0BILE6.  Connecticut  also  commits  to 
coquet  a  mid-course  review  to  assess 
modeling  and  monitoring  progress 
achieved  towards  the  goal  of  attainment 
by  2007,  and  submit  the  results  to  EPA 
by  December  31,  2003. 

|FR  Doc.  01-62  Filed  1-2-01;  8:45  am] 
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Ozone  Nonattainment  Area;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MA069-7205;  A-1-FRL-e927-6] 

Appioval  and  Promulgation  of  Air 
Quality  ImplenMntation  Plans; 
MasaacfHisatts;  One-Hour  Ozone 
AttaiiMnent  Demonstration  and 
Attainment  Date  Extension  for  the 
Springneid  (Western  Massactujsetts) 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

-  ■■  ■  ■  w 

SUMMARY:  EPA  is  approving  a  State 

Implementation  Plan  (SIP)  revision 
submitted  by  the  Comjnonwealth  of 
Massachusetts.  This  action  approves 
Massachusetts  One-hour  Ozone 
Attainment  Demonstration  for  the 
Springfield  (Western  Massachusetts) 
ozone  nonattainment  area  and  extends 
the  attainment  date  for  this  area  until 
December  31,  2003.  A  notice  of 
proposed  rulemaking  was  published  on 
this  action  on  December  16,  1999  (64  PR 
70319).  EPA  received  comments  on  that 
proposal.  In  this  action,  EPA  responds 
to  those  comments. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  2.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment 
weekdays  from  9  a.m.  to  4  p.m.,  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  401  M  Street,  (Mail  Code 
6102),  S.W.,  Washington.  D.C.;  and 
Division  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart,  (617)  918-1664. 
SUPPLEMENTARY  INFORMATKM:  This 
supplementary  information  section  is 
organized  as  follows: 

I.  What  Massachusetts  SIP  revision  is  the 

topic  of  this  action? 

II.  What  previous  action  has  been  taken  on 

this  SIP  revision? 
in.  When  did  EPA  make  a  determination 
regarding  the  adequacy  of  the  Motor 
Vehicle  Emissions  Budgets  for  the 
Springfield.  MA  area? 

IV.  What  are  the  requirements  for  full 

approval  of  the  attainment 
demonstration? 

V.  How  did  Massachusetts  fulfill  these 

requirements  for  full  approval? 


VI.  What  SIP  elements  did  EPA  need  to  take 

action  on  before  full  approval  of  the 
attainment  demonstration  could  be 
granted? 

VII.  What  comments  were  received  on  the 
proposed  approvals  and  how  has  EPA 
responded  to  those? 

Vni.  EPA  AcUon 

IX.  Administrative  Requirements 

I.  Wkat  Massachusetts  SIP  Revision  Is 
the  Topic  of  This  Action? 

An  attainment  demonstration  SIP  was 
submitted  on  July  27, 1998  by  the 
Massachusetts  Department  of 
Environmental  Protection  for  the 
Springfield,  Massachusetts  one-hour 
ozone  nonattainment  area.  The  SIP 
revision  was  subject  to  public  notice 
and  comment  by  the  State  and  a  hearing 
was  held  in  June  1998.  On  October  1, 

1998,  Massachusetts  submitted  its  motor 
vehicle  emissions  budgets  for  the 
Springfield  nonattainment  area  for  use 
in  transportation  conformity. 
Massachusetts  also  requested  an 
attainment  date  extension  for  this  area 
on  August  13, 1999.  The  state  requested 
a  new  attainment  date  of  E)ecember 
2003,  which  EPA  interprets  as 
December  31,  2003. 

n.  What  Previous  Action  Has  Been 
Taken  on  This  SIP  Revision? 

EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  Massachusetts 
attainment  demonstration  SIP  on 
December  16.  1999  (64  FR  70319).  In 
that  action,  EPA  proposed  to  approve 
the  ozone  attainment  demonstration 
submitted  by  the  state  and  proposed  to 
approve  an  attainment  date  extension 
for  the  Springfield.  Massachusetts 
nonattainment  area  to  December  31. 
2003.  EPA  also  proposed,  in  the 
alternative,  to  disapprove  the  attainment 
demonstration  if  Massachusetts  did  not 
submit  certain  additional  items,  as 
explained  in  section  IV  below.  On 
December  16. 1999.  EPA  also  proposed 
to  approve  or  conditionally  approve  and 
disapprove  in  the  alternative  attainment 
demonstration  SIPs  for  nine  other  areas 
in  the  eastern  United  States  (64  FR 
70317). 

On  February  22,  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
on  guidance  memoranda  relating  to  the 
ten  one-hour  ozone  attainment 
demonstrations  (including  Springfield, 
Massachusetts)  proposed  for  approval  or 
conditionally  approval  on  December  16, 

1999.  The  guidance  memoranda  are 
entitled:  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone 
Attainment  Demonstrations,"  dated 
November  3, 1999,  and  "Guidance  on 
the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 


for  Ozone  Nonattainment  Areas,"  dated 
November  30, 1999. 

On  July  28,  2000  (65  FR  46383),  a 
notice  of  supplemental  proposed 
rulemaking  was  published  relating  to 
the  ten  one-hoiu  ozone  attainment 
demonstrations  (including  Springfield, 
Massachusetts)  proposed  for  approval  or 
conditional  approval  on  December  16, 
1999.  In  the  supplemental  notice,  EPA 
clarified  and  expanded  on  two  issues 
relating  to  the  motor  vehicle  emissions 
budgets  in  the  attainment  demonstration 
SIPs.  In  addition,  EPA  reopened  the 
comment  period  to  take  comment  on 
those  two  issues  and  to  allow  comment 
on  any  additional  materials  that  were 
placed  in  the  dockets  for  the  ten 
proposed  actions  close  to  or  after  the 
initial  comment  period  closed  on 
February  14,  2000. 

On  October  16,  2000  (65  FR  61134), 
another  notice  of  supplemental 
proposed  rulemaking  was  published  to 
provide  further  support  for  the  proposed 
attainment  demonstration  published  on 
December  16, 1999  for  the  four  serious 
ozone  nonattainment  areas  (which 
includes  Springfield,  Massachusetts).  In 
this  supplemental  notice,  EPA  made 
available  an  analysis  it  had  performed  to 
evaluate  emission  levels  of  oxides  of 
nitrogen  (  NOx)  and  volatile  organic 
compoimds  (VOC)  and  their 
relationships  to  the  application  of 
current  and  anticipated  control 
measiu-es  expected  to  be  implemented 
in  four  serious  one-hoiu'  ozone 
nonattainment  areas.  This  analysis  was 
done  to  determine  if  additional 
reasonably  available  control  measiu^s 
(RACM)  are  available  after  adoption  of 
Clean  Air  Act  (CAA)  required  measures 
in  the  four  serious  ozone  nonattainment 
areas  (i.e..  Greater  Connecticut;  Western, 
Massachusetts;  Washington,  D.C.;  and 
Adanta,  Georgia).  As  explained  in  the 
supplemental  notice,  EPA  performed 
this  analysis  in  response  to  comments 
that  were  submitted  on  the  proposals  on 
these  areas'  one-hour  ozone  attainment 
demonstrations.  Originally,  EPA 
established  a  comment  period  for  this 
supplemental  proposal  ending  on 
October  31,  2000.  A  notice  extending 
the  comment  period  on  the  October  16, 
2000  notice  was  published  on 
November  2,  2000  (65  FR  65818).  Due 
to  a  typographical  error  in  the 
November  2,  2000  notice  an  additional 
notice  clarifying  the  close  of  the 
comment  period  was  published  on 
November  9,  2000  (65  FR  67319). 

Comments  received  on  all  of  the 
proposed  notices  listed  in  this  section 
relevant  to  the  Springfield, 
Massachusetts  attainment 
demonstration  and  attainment  date 
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extension  are  discussed  in  section  VII. 
below. 


m.  When  Did  EPA  Make  a 
Determination  Regarding  the  Adequacy 
of  the  Motor  Vehicle  Emissions  Budgets 
for  the  Springfield,  MA  Area? 

Massachusetts  submitted  motor 
vehicle  budgets  to  EPA  on  October  1. 
1998.  The  motor  vehicle  emissions 


budgets  were  calculated  to  be  consistent 
with  requirements  Massachusetts  is 
relying  on  in  its  attainment 
demonstration  for  the  Springfield, 
Massachusetts  area.  The  motor  vehicle 
emissions  budgets  for  2003  for  VOC  and 
NOx  submitted  by  Massachusetts  are 
shown  in  Table  1. 


Table  1.— 2003  Transportation  Conformity  Budgets 


One-hour  Ozone  Nonattainment  Area 


Springfield,  Massachusetts 


VOC 
(tons/day) 


23.77 


NOx 
(tons/day) 


49.11 


EPA  sent  a  letter  to  Massachusetts  on 
February  19. 1999  finding  these  budgets 
adequate  for  use  in  transportation 
conformity  determinations.  On  Jime  10. 
1999  (64  FR  31217).  EPA  notified  the 
public  thajt  we  had  found  the  2003  VOC 
and  NOx  motor  vehicle  emission 
budgets  submitted  by  Massachusetts  on 
October  1. 1998  adequate  for  conformity 
piuposes.  These  budgets  became 
effective  on  February  19,  1999.  In 
today's  action,  EPA  is  approving  these 
budgets  into  the  SIP. 

IV.  What  Are  the  Requirements  for  Full 
Approval  of  the  Attainment 
Demonstration? 

In  the  NPR  for  the  Massachusetts 
attainment  demonstration  SIP  published 
on  December  16,  1999,  EPA  also 
proposed  to  disapprove,  in  the 
alternative,  the  attainment 
demonstration;  if  Massachusetts  did  not 
submit:  (a)  Revisions  to  the 
Massachusetts  stage  II  vapor  recovery 
rules  that  were  conunitted  to  in  the  July 
27. 1998  attainment  demonstration  and 
(b)  the  demonstration  described  in 
EPA's  supplementary  proposed 
approval  of  the  Massachusetts  15%  rate- 
of-progress  plan  published  in  the 
Federal  Register  on  November  30.  1999 
(64  FR  66829).  requiring  Massachusetts 
to  demonstrate  that  the  emission 
reduction  credit  it  is  claiming  for  its  1/ 
M  program  in  the  Springfield. 
Massachusetts  attainment 
demonstration  is  warranted  for  the 
combination  of  test  type  and  equipment 
that  Massachusetts  is  implementing.  As 
discussed  in  section  V  below, 
Massachusetts  satisfied  these 
requirements  and  has  avoided  a 
disapproval  of  its  attainment 
demonstration  for  Springfield, 
Massachusetts. 

Massachusetts  submitted  a 
commitment  with  its  July  27,  1998 
attainment  demonstration  committing  to 
assess  the  progress  and  implementation 
of  the  state  and  federal  measures 
necessary  for  attainment.  Massachusetts 


committed  to  perform  this  assessment 
by  November,  2001.  EPA  required  such 
a  commitment  for  an  early  assessment 
(or  mid-course  review)  of  progress 
toward  attainment.  Massachusetts  has 
met  this  requirement,  with  its  July  27, 
1998  submittal. 

V.  How  Did  Massachusetts  Fulfill  These 
Requirements  for  Full  Approval? 

Massachusetts  submitted  the  stage  II 
vapor  recovery  regulation  revisions  that 
were  committed  to  in  their  July  27,  1998 
attainment  demonstration  on  August  9, 
2000.  A  notice  proposing  approval  of 
the  revised  stage  II  vapor  recovery 
regulation  was  published  August  21, 
2000  (65  FR  50669).  In  that  notice,  EPA 
stated  that  it  believed  that  with  the 
revised  Stage  II  regulation,  along  with 
the  resoiuces  DEP  is  ciurently  devoting 
to  Stage  11  enforcement,  the  assumed 
level  of  SIP  credit  irom  the  stage  II 
program  will  be  achieved.  EPA 
approved  the  revised  Stage  n 
regulations  on  December  18,  2000  (65 
FR  78974). 

On  November  15.  2000  (65  FR  68898). 
EPA  granted  a  limited  approval  of  the 
Massachusetts  inspection  and 
maintenance  program  as  a  revision 
designed  to  strengthen  the 
Massachusetts  SIP.  The  action  made  the 
I/M  SIP  revisions  submitted  on  May  14. 
1999,  February  1.  2000  and  March  15. 
2000  an  enforceable  part  of  the 
Massachusetts  SIP.  On  November  16. 
2000  (65  FR  69254),  EPA  published  a 
direct  final  rule  converting  the  limited 
approval  for  Massachusetts'  enhanced 
vehicle  inspection  and  maintenance 
program  to  a  full  approval.  In  that 
action,  EPA  approved  an  interim  level 
of  emission  reduction  credit  for  the 
inspection  and  maintenance  program 
that  can  be  utilized  by  Massachusetts  in 
attainment  planning.  EPA  approval  of 
an  interim  level  of  emission  reduction 
credit  was  based  on  additional 
information  that  became  available 
which  allowed  the  Agency  to  exercise 
engineering  judgement  in  estimating  the 


credit  level  of  the  Massachusetts  1/M 
program.  EPA  approved  a  level  of  credit 
equivalent  to  ASM2  at  final  cut  points, 
which  is  equivalent  to  the  level  of  credit 
Massachusetts  needs  to  support  their 
attainment  demonstration. 

As  mentioned  in  section  IV, 
Massachusetts  submitted  a  commitment 
with  its  July  27,  1998  attainment 
demonstration  to  assess  the  progress 
and  implementation  of  the  state  and 
federal  measures  necessary  for 
attainment.  Massachusetts  committed  to 
perform  this  assessment  by  November, 
2001.  EPA  required  such  a  commitment 
for  an  early  assessment  (or  mid-course 
review)  of  progress  toward  attainment. 
Massachusetts  has  met  this  requirement, 
with  its  July  27,  1998  submittal. 

VI.  What  SIP  Elements  Did  EPA  Need 
To  Take  Final  Action  on  Before  Full 
Approval  of  the  Attainment 
Demonstration  Could  Be  Granted? 

In  the  NPR  for  the  Massachusetts 
attainment  demonstration  SIP  published 
on  December  16,  1999,  EPA  stated  that 
it  intends  to  publish  final  rulemaking  on 
the  15%  VOC  reduction  plan  and  9% 
rate  of  progress  plan  through  1999.  the 
enhanced  insf)ection  and  maintenance 
program,  and  the  NOx  SIP  call  SIP  for 
Springfield.  Massachusetts  either  before 
or  at  the  same  time  as  publication  of 
final  approval  of  the  attainment 
demonstration. 

EPA  fully  approved  the  Springfield, 
Massachusetts  area's  15%  VOC 
reduction  plan  and  9%  rate  of  progress 
plan  on  November  15.  2000  (65  FR 
68896).  As  explained  previously.  EPA 
published  a  direct  final  rule  converting 
the  limited  approval  for  Massachusetts' 
enhanced  vehicle  inspection  and 
maintenance  program  to  a  full  approval 
on  November  16,  2000  (65  FR  69254). 
The  final  approval  of  the  Massachusetts 
NOx  SIP  call  SIP  was  granted  by  EPA 
Region  I's  Regional  Administrator  on 
October  20.  2000.  As  of  December  21. 
2000,  this  approval  was  awaiting 
publication.  The  approved  SIP  Call  rule 
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will  be  promulgated  at  40  CFR 
52.1120(c)(124).  Additionally.  EPA 
approved  the  Massachusetts  new  source 
review  permitting  regulation  on  October 
27.  2000  (65  FR  64360). 

Vn.  What  Comments  Were  Received  on 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Those? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Rulemaking  published  on  December  16. 
1999  (64  FR  70319)  for  the  Springfield. 
Massachusetts  area's  ozone  attainment 
demonstration.  Comments  were 
received  from  the  Conservation  Law 
Foundation;  Robert  E.  Yuhnke  (Attorney 
for  Environmental  Defense  and  Natural 
Resources  Defense  Council);  the 
Midwest  Ozone  Group;  and  ELM 
Packaging  Companx'.  Prior  to  the 
publication  of  the  NPR,  we  also  received 
comments  from  the  Law  Office  of 
Bulkley.  Richardson  and  Gelinas,  LLP; 
and  the  City  of  Holyoke's  Mayor's 
Industrial  Development  Advisory 
Committee.  Those  letters  were  both  in 
support  of  the  state's  request  for  an 
attainment  date  extension  and  no 
response  is  necessary.  For  the  specific 
comments  received  on  the  December  16, 
1999  proposal,  the  following  discussion 
summarizes  and  responds  to  those 
comments.  For  convenience,  the 
comments  have  been  grouped  into 
categories. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  proposed 
rulemaking  published  on  JiUy  28.  2000 
(65  FR  46383).  in  which  EPA  clarified 
and  expanded  on  two  issues  relating  to 
the  motor  vehicle  emissions  budgets  in 
the  attainment  demonstration  SIPs. 
Comments  were  received  bom 
Environmental  Defense.  The  following 
discussion  also  summarizes  and 
responds  to  the  these  comments. 

Lastly,  EPA  received  comments  from 
the  public  on  the  supplemental 
proposed  rulemaking  published  on 
October  16.  2000  (65  FR  61134)  to 
support  the  proposed  attainment 
demonstration  published  on  December 
16, 1999.  In  that  notice.  EPA  made 
available  an  analysis  it  had  performed  to 
evaluate  emission  levels  of  oxides  of 
nitrogen  and  volatile  organic 
compounds  and  their  relationships  to 
the  application  of  current  and 
anticipated  control  measures  expected 
to  be  implemented  in  four  serious  one- 
hour  ozone  nonattainment  areas. 
Comments  applicable  to  the  Springfield, 
Massachusetts  nonattainment  area  were 
received  from  the  Midwest  Ozone 
Group  and  the  Massachusetts 
Department  of  Environmental 
Protection.  The  following  discussion 


summarizes  and  responds  to  these 
conunents  as  well. 

A.  Attainment  Date  Extension  Policy 

in  these  responses.  EPA  addresses 
both  the  comments  received  on  this 
rulemaking  and  those  received  in 
Docket  A-98— 47  on  its  notice  regarding 
"Extension  of  Attainment  Dates  for 
Downwind  Transport  Areas"  64  Fed. 
Reg.  12221  (March  25.  1999).  insofar  as 
here  relevant.  This  includes  responses 
to  comments  filed  by  Earthjustice  and 
incorporated  by  reference  in  later 
comments  filed  on  proposed  EPA 
actions  on  the  individual  areas.  General 
comments  on  the  policy  are  considered 
first.  Then  specific  conunents  as  applied 
to  the  area  are  addressed. 

1 .  Conunents  Received  in  Response  to 
March  1999  Notice 

Cktmment  1 :  EPA  does  not  have  the 
legal  authority  to  extend  the  attainment 
deadline  for  serious  areas  until  hoped- 
for  NOx  reductions  occur  from  upwind 
states  in  response  to  the  NOx  SIP  call 
and/or  section  126  actions.  Such  an 
extension  is  not  authorized  by  any 
provision  of  the  statute.  It  is  not  within 
EPA's  discretion  to  extend  the 
attainment  dates  for  downwind  areas 
classified  as  moderate  or  serious.  The 
CAA  does  not  authorize  EPA  to  extend 
attainment  deadlines.  Congress 
provided  express  attainment  deadlines 
in  the  Clean  Air  Act.  and  EPA  is 
without  authority  to  create  exemptions 
from  them.  Section  181  provides  the 
only  exception  to  the  general  nde  that 
areas  must  meet  their  attainment  dates, 
and  is  the  exclusive  remedy.  Section 
181(a)(5)  allows  a  one-year  extension  if 
the  state  has  complied  with  all 
requirements  and  commitments  in  the 
applicable  SIP  and  had  no  more  than 
one  exceedance  in  the  attainment  year. 
In  section  181(a)(5),  Congress  provided 
other  authority  for  extending  attainment 
dates,  but  not  to  address  effects  of 
transport.  See  sections  181(a)(5).  Section 
181(b)(2)(A)  requires  reclassification  for 
failvu«  to  attain  by  the  attainment  date. 
Section  182  requires  submissions  of 
attainment  plans  by  the  applicable 
attainment  date.  EPA's  policy  violates 
these  express  provisions.  The  statutory 
deadlines  for  attainment,  the 
requirement  that  SIPs  adopt  measures 
adequate  to  provide  for  attainment  by 
the  statutory  deadlines,  the  statutory 
limitation  on  EPA's  authority  to  extend 
attainment  dates  under  section  181(b), 
and  the  procediu-es  to  be  followed  in  the 
event  an  area  fails  to  attain  by  the 
deadline  are  unequivocal  and 
unambiguous,  and  compliance  is 
required  under  step  one  of  Chevron.  The 
extension  policy  is  inconsistent  with 


sections  182(b)(1)(A),  182(c)(2)(A)  and 
172(c)(1),  which  require  each 
nonattainment  area  to  provide  for 
attainment  and  submit  SIPs  providing 
for  attainment  by  the  applicable 
deadline.  There  is  no  exemption  from 
these  mandates  for  downwind  areas  that 
can  attain  through  local  reductions,  but 
find  it  difficult  to  do  so.  The  EPA  policy 
is  also  inconsistent  with  the  Phoenix 
reclassification  action,  which  stated  that 
EPA  had  no  flexibility  to  provide  for 
attainment  date  extensions  in  that 
circumstance.  In  section  181(i)  Congress 
refused  to  give  EPA  authority  to  extend 
attainment  dates  in  light  of 
reclassification. 

Response  1 :  The  absence  of  an  express 
provision  in  the  Clean  Air  Act  for  an 
attainment  date  extension  based  on 
transport  does  not  deprive  EPA  of  the 
authority  to  interpret  the  CAA  to  permit 
such  an  extension.  Nor  do  the  specific 
attainment  date  extension  provisions  in 
the  statute  preclude  EPA's  interpreting 
the  statute  to  allow  for  an  extension  to 
accoimt  for  upwind  transport  that  has 
interfered  wiUi  downwind  attainment. 
This  interpretation  is  necessary  to 
prevent  the  thwarting  of  Congressional 
intent  not  to  imfairly  binden  downwind 
areas.  In  various  parts  of  the  statute. 
Congress  expressed  an  intent  to 
accomplish  this  through  provisions 
prohibiting  transport,  but  these 
provisions  failed  to  achieve  the 
Congressional  goal  in  time  to  allow  the 
downwind  areas  to  meet  their  originally 
prescribed  attainment  dates. 

The  provisions  of  section  182 
governing  reclassification  also  do  not 
prohibit  EPA  from  interpreting  the  CAA 
to  provide  for  an  attainment  date 
extension  based  on  transport.  EPA's 
policy  of  extending  attainment  dates  for 
ozone  nonattainment  areas  affected  by 
transport  of  ozone  and  ozone  precursors 
represents  a  reasonable  effort  to  avoid 
the  frustration  of  Congressional  intent  to 
which  a  literal  application  off  the 
reclassification  provisions  would  lead. 
Where  a  "literal  reading  of  the  statute 
would  actually  frustrate  the 
congressional  intent  supporting  it,  [a 
court  may  uphold]  an  interpretation  of 
the  statute  more  true  to  Congress's 
purpose."  EDFv.  EPA,  82  F.3d  451.  468 
(D.C.  Cir.  1996). 

In  1990.  Congress  established  a 
classification  scheme  for  ozone 
nonattainment  areas  that  provided  for 
those  areas  to  be  classified  on  the  basis 
of  the  severity  of  their  ozone  problems 
and  for  areas  with  more  serious 
problems  to  be  given  more  time  to 
attain,  but  also  required  to  implement 
more  control  measures.  As  part  of  these 
provisions.  Congress  enacted  the 
reclassification  provisions  under  which 
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ozone  nonattainment  areas  that  failed  to 
attain  the  ozone  standard  as  of  their 
attainment  dates  were  to  be  reclassified 
to  a  higher  classification,  thereby 
receiving  an  extension  of  their 
attainment  date,  but  also  being 
subjected  to  additional  control 
requirements.  See  section  181(b)(2). 

On  their  face,  the  reclassification 
provisions  do  not  provide  for  any 
exemption  from  the  reclassification 
process  for  areas  affected  by  ozone 
transport  from  other  States.  However. 
EPA  believes  that,  in  light  of 
developments  since  the  enactment  of 
the  1990  Clean  Air  Act  Amendments,  a 
literal  application  of  those  provisions  to 
such  areas  would  frustrate  broader 
congressional  intent.  In  this  context  it  is 
important  to  recognize  that,  apart  from 
the  ozone  reclassification  provisions, 
the  CAA  contains  a  provision — section 
110(a)(2)(D)— that  obligates  upwind 
states  to  prohibit  pollution — including 
ozone  and  its  precursors — from  sources 
within  the  state  that  contribute 
significantly  to  nonattainment  and 
maintenance  problems  in  downwind 
states.  Congress  was  cognizant  of  the 
need  to  control  such  emissions,  and  of 
the  inequities  between  upwind  and 
downwind  sources  that  could  result  if 
upwind  states  did  not  impose  emission 
controls  on  their  sources  that  contribute 
to  downwind  air  quality  problems. 
Congress  thus  sought  to  establish  a 
regime  that  would  eliminate  such 
ineauities. 

Tne  legislative  history  of  the  1977 
Clean  Air  Act  Amendments  regarding 
the  enactment  of  section  110(a)(2)(E). 
the  predecessor  of  section  110(a)(2)(D). 
and  section  126  (a  provision  that  allows 
EPA  to  directly  regulate  sources  that 
significantly  contribute  to 
nonattainment  in  another  state)  clearly 
demonstrates  this.  The  Senate 
Committee  Report  criticized  the  lack  of 
effective  "interstate  abatement 
procedures"  and  "interstate 
enforcement  actions"  under  existing 
law,  which  the  Committee  yiewed  as 
"resulting  in  serious  inequities  among 
several  States,  where  one  State  may 
have  more  stringent  implementation 
plan  requirements  than  in  another 
State."  S.  Rep.  No.  95-127  at  41, 
reprinted  in  3  1977  Legis.  Hist.  1416.  It 
is  reasonable  to  assume  that  Congress, 
when  it  enacted  the  ozone 
reclassification  regime  in  1990.  would 
have  expected  that  upwind  states  would 
have  in  place  implemented  SIP 
provisions  that  would  eliminate 
significant  contributions,  as  required  by 
section  110(a)(2)(D),  by  the  time 
downwind  areas  were  obligated  to  attain 
the  ozone  standard.  If  that  had 
happened,  downwind  areas  that  failed 


to  attain  by  their  attainment  dates 
would  have  failed  to  attain  as  a 
consequence  of  their  own  failures  to 
adopt  necessary  controls,  not  as  a 
consequence  of  the  failure  of  other 
states  to  adopt  and  implement  controls 
necessary  to  eliminate  the  contribution 
of  their  own  sources  to  the  downwind 
area's  nonattainment  problem. 

Such  controls  were  not  in  place, 
however,  since,  as  explained  in  EPA's 
transport  policy,  it  in  fact  took  many 
years  for  EPA  and  the  States  to  gain  a 
sufficient  understanding  of  the 
interstate  ozone  transport  problem  to 
determine  the  appropriate  division  of 
control  responsibilities  between  the 
upwind  and  downwind  States  under  the 
Clean  Air  Act.  It  was  only  through  the 
work  of  the  Ozone  Transport 
Assessment  Group  (OTAG).  which 
consisted  of  members  from  states, 
industry  and  environmental  groups,  and 
EPA's  subsequent  NOx  SIP  call, 
promulgated  in  October,  1998,  that  the 
division  of  responsibilities  among  the 
states  was  established.  Consequently, 
the  fruits  of  those  efforts — the 
implementation  of  the  control  measures 
in  upwind  states  that  were  needed  to 
eliminate  the  significant  contribution  of 
sources  in  those  states — would  not  ripen 
until  2003  or  2004,  years  after  the 
statutory  attainment  dates  for  areas  such 
as  Springfield.  MA.  Moreover,  because 
the  allocation  of  responsibility  for 
transport  was  not  made  until  late  1998. 
the  prohibitions  on  upwind 
contributions  under  section  110(a)(2)(D) 
and  section  126  could  not  be  enforced 
prior  to  the  attainment  dates  of  areas 
such  as  Washington.  D.C.  Greater 
Connecticut  and  Springfield.  MA.  Nor 
could  Congress  intend  that  the  upwind 
areas  with  later  attainment  dates 
accelerate  the  timetables  provided  for 
their  own  attainment  as  an  indirect 
means  of  controlling  transported 
pollution  in  the  absence  of  data  on 
transport  impacts. 

To  apply  tne  reclassification 
provision  of  section  181(b)  without 
taking  into  account  the  timing  of  the 
identification  and  implementation  of 
the  emission  reductions  needed  to 
eliminate  the  significant  contribution  of 
the  upwind  states  to  the  downwind 
states  would  lead  to  the  result  that  the 
downwind  states'  soiut:es  are  required 
to  implement  potentially  costly  control 
measures  to  offset  the  effects  of  upwind 
state  pollution — pollution  that  EPA  has 
now  determined  must  be  prohibited 
under  the  CAA  and  pollution  that  will 
soon  be  eliminated  as  a  result  of  the 
NOx  SIP  call  and  by  emissions 
reductions  in  upwind  states  with  later 
attainment  dates.  Imposing  on 
downwind  areas  the  burden  of 


controlling  for  pollution  attributable  to 
upwind  sources  would  compound  the 
inequities  that  Congress  was  seeking  to 
avoid  with  the  enactment  of  sections 
110(a)(2)(D)  and  126.  thereby  frustrating 
Congressional  intent.  Moreover,  such  a 
result  would  be  at  odds  with  the  kind     - 
of  concerns  that  led  Congress  to  adopt 
section  179B  for  international  border 
areas — concerns  that  areas  not  be  held 
accountable  for  pollution  over  which 
they  exercise  no  control. 

Section  181(b)(2)  provides  that  EPA 
should  determine  whether  an  area 
attained  the  standard  "within  six 
months  following  the  applicable 
attainment  date  (including  any 
extension  thereof)."  This  reference  to 
extensions  in  section  181(b)(2)  is  not 
limited  to  extensions  granted  under 
section  181(a)(5).  Nor  does  section 
181(a)(5)  state  that  Congress  intended  it 
to  be  the  only  source  for  an  extension. 

Moreover,  section  181(a)(5)  addresses 
only  one  specific  type  of  an  extension. 
The  fact  that  Congress  provided  an 
extension  based  on  air  quality  that  is 
near  attainment  at  the  time  of  its 
deadline  does  not  imply  that  Congress 
precluded  the  Administrator  from 
conferring  extensions  based  on  other 
considerations — such  as  the  case  when 
air  quality  is  affected  by  downwind 
transport.  The  principle  underlying 
section  181(a)(5) — that  areas  should  not 
be  reclassified  if  they  have  done  enough 
to  control  local  air  pollution  but  are  still 
not  able  to  attain — also  applies  in  the 
case  of  downwind  transport.  Section 
181(a)(5)  shows  that  Congress  was  not 
unalterably  opposed  to  extensions  of 
attainment  dates  without  requiring  an 
area  to  be  subjected  to  reclassification 
and  the  increased  control  burdens  that 
go  with  reclassifications.  Indeed,  section 
181(a)(5)  indicates  that  Congress  wanted 
to  extend  attainment  dates  without 
adding  control  obligations  when  an  area 
had  done  what  was  apparently 
sufficient  to  bring  it  into  attainment. 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
previously  held  that  EPA  may  extend 
SIP  submission  deadlines  even  without 
explicit  statutory  authorization.  In 
Natural  Resources  Defense  Council,  Inc. 
V.  EPA,  22  F.3d  1125.  1135-36.  the 
Court  upheld  EPA's  extension  of  a 
statutory  deadline  for  submission  of 
NOx  rules  and  a  NOx  exemption  request 
under  section  182(f).  Although  the  Court 
did  not  use  the  theory  advanced  by 
EPA,  the  court  did  find  that  the  Agency 
had  authority  under  the  CAA  to  extend 
the  deadline.  EPA  had  found  that 
additional  time  would  be  needed  for 
States  to  conduct  photochemical  grid 
modeling  in  order  to  document  the 
effects  of  NOx  reductions  on  an  area. 
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EPA  had  found  that  "the  time  needed  to 
establish  and  implement  a  modeling 
protocol  and  to  interpret  the  model 
results  will,  in  a  variety  of  cases,  extend 
beyond  the  November  15,  1992  deadline 
for  submission  of  NOx  rules."  EPA  thus 
extended  the  submission  deadline, 
provided  the  states  could  show  that 
modeling  was  not  available  or  did  not 
consider  effects  of  NOx  reductions  and 
that  the  states  submit  progress  reports 
on  the  modeling.  The  D.C.  Circuit 
upheld  EPA's  extension  of  the  deadline 
and  of  EPA's  time  to  review  the 
submissions  and  make  an  exemption 
determination.  The  Court  found  that 
"because  only  a  single  NOx  RACT 
submission  is  required  under  the 
statute,  it  is  logical  to  infer  that 
Congress  intended  data  supporting 
exemptions  to  be  included  in  that 
submittal  and  that  the  EPA  have  the  full 
14-18  months  to  review  them  and  to 
make  an  exemption  determination." 
Even  in  the  absence  of  explicit  statutory 
authority,  the  Court  held  that  "had 
Congress  foreseen  the  exemption  timing 
problem,  a  matter  outside  the  EPA's 
control,  it  would  have  elected  to  accord 
the  EPA  the  fiill  statutory  review  time." 
22  F.3d  at  1136.  The  court  ruled  that 
"under  the  circumstances  here  the  NOx 
RACT  deadlines  were  properly 
extended  to  further  the  Clean  Air  Act's 
purposes."  Id.  At  1137. 

Here,  similarly,  EPA's  and  the  states' 
inability,  until  the  OTAG  and  NOx  SIP 
call  process  was  completed,  to 
dociunent  the  impacts  of  upwind  areas 
on  the  attainment  status  of  downwind 
areas,  and  to  assess  and  allocate 
responsibilities  among  the  areas,  caused 
a  delay  in  meeting  the  attainment 
deadlines.  EPA  believes  that,  had 
Congress  foreseen  this  timing  problem, 
it  would  have  elected  to  accord  the 
states  and  EPA  more  time  to  meet  the 
attainment  deadlines  without  imposing 
reclassification  requirements  on 
downwind  areas.  As  in  the  case  of  the 
delayed  photochemical  grid  modeling 
needed  for  the  NOx  submissions  at  issue 
in  NRDC  v.  EPA,  EPA  has  shown  that 
the  ability  to  document  and  analyze 
ozone  transport  was  delayed.  And  as 
with  the  criteria  imposed  on  areas 
seeking  NOx  submission  extensions  in 
NRDC,  EPA  has  required  analogous 
showings  by  the  states,  limiting  the 
extensions  to  those  areas  that  document 
a  transport  problem  and  that  submit 
attainment  demonstrations  and  adopt 
local  measures  to  address  the  pollution 
that  is  within  local  control. 

As  for  Section  182(i),  it  has  no  bearing 
on  the  authority  of  the  Administrator 
with  respect  to  the  attainment  date 
extensions  at  issue  here.  Section  182(i) 
applies  to  the  authority  of  the 


Administrator  after  an  area  has  been 
reclassified,  and  relates  to  the  setting  of 
an  attainment  date  for  the  reclassified 
area.  It  does  not  apply  to  an  area  that  is 
not  being  reclassified,  but  rather  is  being 
granted  an  extension  of  its  attainment 
date  that  effectively  defers  the 
applicability  of  the  reclassification 
provisions.  Here,  EPA  is  authorizing  an 
attainment  date  extension  to  relieve  an 
area  from  reclassification  requirements, 
and  thus  182(i)  does  not  apply.  The 
section  explicitly  applies  to  an  area  that 
has  already  been  reclassified,  and 
indicates  nothing  about  the  authority  of 
the  Administrator  to  extend  an  area's 
attainment  date  prior  to  a  determination 
that  the  area  must  be  reclassified.  Nor 
does  section  182(i)  indicate 
Congressional  intent  to  deny  EPA 
authority  to  interpret  the  CAA 
consistently  with  provisions  designed  to 
prevent  downwind  areas  fit>m  being 
forced  to  compensate  for  upwind 
pollution. 

Ckjmment  2:  The  CAA  does  not 
authorize  EPA  to  extend  the  time  for 
implementation  of  adopted  local  control 
measures.  EPA's  approach  allows 
downwind  areas  to  defer 
implementation  of  local  meeisures  until 
the  extended  attainment  deadline, 
thereby  precluding  any  determination 
that  the  local  measures  have  achieved 
the  degree  of  emission  reduction 
necessary  to  provide  for  attainment 
when  the  upwind  sources  are 
controlled.  EPA  unlawfully  proposes  to 
allow  attainment  date  extensions  for 
downwind  areas  to  implement  local 
control  measures.  Under  sections 
182(b)(1),  182(c)(2)(A),  and  172(c)(1), 
downwind  areas  must  provide  for 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS),  and  EPA 
ilnlawfully  seeks  to  lessen  these 
statutory  obligations. 

Response  2:  As  explained  in  Response 
1,  above,  EPA's  attainment  date 
extension  policy  aims  to  effectuate,  not 
frustrate  the  intent  of  Congress,  by 
providing  for  an  equitable  allocation  of 
responsibilities  between  upwind  and 
downwind  areas.  Under  EPA's 
interpretation,,  when  an  upwind  area 
interferes  vn\h  a  dov«mwind  area's 
ability  timely  to  attain  the  standard,  the 
downwind  area  retains  the  obligation  to 
adopt  all  applicable  local  measures,  and 
to  implement  them  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved. 
Moreover,  EPA  requires  that  the  area 
submit  an  approvable  attainment 
demonstration  containing  any 
necessary,  adopted  local  measiues  and 
showing  that,  assuming  the  appropriate 
upwind  emission  reductions,  the  area 


will  attain  the  1 -hour  standard  no  later 
than  the  final  NOx  SDP  call  and/or  the 
upwind  area's  attaimnent  date.  Thus 
both  the  upwind  and  downwind  areas 
are  held  accountable  for  their  respective 
shares  of  the  emissions  reductions 
required  to  achieve  attainment  in.the 
area.  EPA  views  this  coordination  of  the 
responsibilities  of  the  upwind  and 
downwind  areas  not  as  a  lessening  of 
the  statutory  obligations,  but  as  a 
reconciliation  of  them  with  the  reality  of 
air  transport  as  we  have  come  to 
imderstand  it,  and  with  the  intent  of 
Congress  that  areas  make  expeditious 
progress  towards  attainment  without 
sacrificing  basic  principles  of  fairness. 
The  attainment  date  extension  policy 
thus  will  still  lead  to  attainment  as 
expeditiously  as  practicable,  taking  into 
account  the  upwind  contribution. 
Indeed,  given  the  impact  of  upwind 
areas'  contributions  and  the  need  for 
upwind  area  emissions  reductions, 
requiring  local  contributions  earlier 
would  not  accelerate  attainment, 
considering  that  EPA  is  requiring 
downwind  areas  to  implement  local 
controls  as  expeditiously  as  practicable. 
Moreover,  the  difficulty  of  assessing 
relative  contributions  and 
responsibilities  of  upwind  and 
downwind  areas  until  the  completion  of 
the  OTAG  effort  and  the  NOx  SIP  call 
lends  support  to  extending  attainment 
deadlines  in  these  circumstances,  even 
without  express  statutory  permission. 
See  NRDCv.  EPA,  discussed  supra,  in 
Response  to  Comment  1 . 

Comment  3:  Reclassification  alone  has 
no  immediate  or  mandated  regulatory 
consequence.  A  SIP  revision  can  consist 
of  a  showing  that  attainment  will  result 
from  implementation  of  emission 
reductions  already  required  piusuant  to 
the  SIP  call.  EPA's  Extension  Policy  is 
inconsistent  with  Clean  Air  Act  sections 
179(c)  and  (d).  This  provision  does  not 
require  additional  local  control 
measiu'es  beyond  those  previously 
approved  implemented  by  the  State  if 
adequate  control  measiires  have  been 
adopted  for  upwind  areas  and  are  in  the 
process  of  being  implemented. 

Response  3:  Reclassification  does 
impose  regulatory  consequences. 
Section  182(i)  requires  that  "each  state 
containing  an  ozone  nonattainment  area 
reclassified  under  section  181(b)(2)  shall 
meet  the  requirements  of  subsections  (b) 
through  (d)  of  this  section  as  may  be 
applicable  to  the  area  as  reclassified." 
Thus  the  area  must  meet  the  more 
stringent  requirements  of  a  higher 
classification,  including  new  soiuce 
review  offsets  and  changes  in  cutoffs  for 
permitting.  The  provisions  of  section 
181(b)  apply  to  reclassification  of  ozone 
areas.  Sections  179(c)  and  (d)  do  not 
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apply  to  ozone  areas  that  are  classified 
as  marginal,  moderate,  or  serious,  which 
are  subject  to  the  requirements  of 
section  181,  if  EPA  determines  that  they 
failed  to  attain  the  ozone  standard  as  of 
the  applicable  attainment  date  pursuant 
to  that  section. 

Comment  4:  Sections  176  and  184  of 
the  CAA  do  not  support  EPA's 
extension  policy.  Congress  left  no  room 
in  the  statute  for  attainment  date 
extensions  for  downwind  areas, 
considering  instead  the  additional 
recommended  Ozone  Transport 
Conunission  (OTC)  control  measures  for 
upwind  areas  to  be  sufficient.  Sections 
110(a)(2)(D)(i)(l)  and  110(a)(2)(A)  do  not 
authorize  the  EPA  policy.  Section 
110(a)(2)(D)  imposes  a  burden  only  on 
upwind  states  and  does  not  relieve 
downwind  states  of  their  obligation  to 
attain  by  the  pre-set  attainment  dates. 
EPA  lacks  the  authority  to  rewrite  the 
extension  authority  Congress  wrote  into 
sections  181(a)(4)  and  (b)(3).  Congress 
was  well  aware  of  the  transport  problem 
and  addressed  it  in  explicit  provisions, 
including  section  110(a)(2)(D),  section 
110(a)(2)(A),  section  184,  section  176A, 
section  126,  section  182(h),  and  section 
181(a)(4).  Thus  Congress  knew  how  to 
address  pollutant  transport  and  how  to 
draft  an  attainment  date  extension 
addressed  to  it  when  it  wished  to  do  so. 
It  also  provided  for  volimtary 
reclassification  under  section  181(b)(3) 
to  be  available  for  downwind  areas  are 
affected  by  transport.  Congress  dealt 
with  transport  explicitly  in  sections 
181(a)(4),  182(h)  and  182(j){2).  Congress 
knew  how  to  exempt  transport-affected 
areas  frnm  control  requirements  if  it 
wanted  to,  as  it  did  for  nu^  transport 
areas  under  section  182(h).  Congress 
limited  relief  for  areas  subject  to 
transport  to  exemption  from  sanctions, 
but  did  not  extend  this  to  section  110(c) 
FIPs.  H.R.  101-490,  at  248.  This  shows 
Congress'  intent  to  apply  all  of  the  CAA 
enforcement  tools  except  for  sanctions 
imder  section  1 79.  Congress  considered 
the  effects  of  transport,  but  not  in  the 
reclassification  context.  Congress  did 
provide  for  attainment  date  extensions, 
but  not  in  this  context. 

Response  4:  Having  crafted  provisions 
in  the  1990  Amendments  that  it 
believed  would  be  adequate  to  address 
the  problem  of  downwind 
Donattaiiunent,  Congress  did  not 
expressly  provide  for  an  attainment  date 
extension  based  on  transport.  But  the 
absence  of  such  a  provision  does  not 
prevent  EPA  from  inferring  that 
Congress  would  have  intended  to 
provide  such  relief  should  the  express 
provisions  fail  to  function  as 
envisioned.  In  fact,  the  manner  in  which 
Congress  did  address  the  issue  of 


transport  shows  that  EPA's   • 
interpretation  is  consistent  with 
Congress's  approach  in  other  sections  of 
the  CAA.  EPA's  interpretation  resolves 
the  problem  that  arose  when  the  express 
statutory  tools  &iled  to  function  as 
Congress  had  envisioned.  It  also,  as  EPA 
pointed  out  in  its  guidance,  61  FR  14441 
(March  25,  1999),  provides  a  means  to 
reconcile  the  attainment  demonstrations 
and  attainment  date  requirements  for 
downwind  areas  with  the  graduated 
attainment  date  scheme  and  schedule 
for  achieving  reductions  in  the  upwind 
areas.  Although  Congress  intended  that 
upwind  areas  be  responsible  for 
preventing  interference  with  downwind 
areas'  attainment  dates,  it  also  expressly 
allotted  more  time  for  certain  upvtrind 
areas  to  reduce  their  emissions  so  as  to 
attain  the  standard. 

Sections  110(a)(2)(D),  126,  184  and 
176,  provide  principles  for  dealing  with 
transport,  most  importantly  the 
principle  that  upwind  areas  be  held 
accountable  for  reducing  emissions  that 
interfere  with  the  ability  of  downwind 
areas  to  attain  the  ozone  standard.  EPA 
disagrees  with  commenters  that 
Congress  intended  section  110(a)(2)(D) 
and  the  other  transport  provisions  to 
exclude  the  possibility  of  relief  for 
downwind  areas  even  if  no  timely  and 
adequate  recourse  against  transport  was 
in  fact  available  to  them.  These  sections 
express  Congressional  intent  that 
downwind  states  not  be  saddled  with 
responsibility  for  pollution  beyond  their 
control.  Their  premise  was  that  there 
would  be  a  means  of  redress  against 
upwind  states  prior  to  the  downwind 
area's  attainment  date — a  means  that 
also  would  not  be  at  odds  with 
Congress's  decision  to  provide  longer 
attainment  periods  for  upwind  areas 
confronting  onerous  pollution  problems. 
But,  as  EPA  pointed  out  in  its  guidance, 
there  was  in  fact  no  practicable  way  to 
carry  out  the  Congressional  scheme 
until  a  much  more  comprehensive 
understanding  of  the  complex  facts  of 
ozone  transport  could  be  achieved. 

Although  Congress  in  the  1990 
Amendments  and  in  prior  versions  of 
the  Clean  Air  Act  attempted  to  deal  with 
the  issue  of  transport,  the  reality  of  the 
problem  proved  far  more  complicated 
and  intractable  than  expected.  As 
explained  in  EPA's  guidance,  64  FR 
14441  (March  25,  1999),  it  took  many 
years  for  EPA  and  the  states  to  study, 
analyze,  and  attempt  to  resolve  the 
allocation  of  responsibility  for 
transported  ozone  pollution.  EPA's 
initial  efforts  included  a  policy 
memorandum  addressing  the  issue  of 
overwhelming  transport  in  1994.  The 
Ozone  Transport  Assessment  Group  was 
launched  in  1995.  Through  this 


collaborative  process,  EPA,  37  states 
and  industry  and  environmental  groups 
tackled  the  problem  of  allocating 
responsibility  for  transport  in  its 
Overwhelming  Transport  Policy.  During 
the  period  required  for  this  effort,  the 
resolution  of  regional  transport  issues 
was  held  in  abeyance.  It  was  not  until 
late  in  1998  that  the  conclusion  of  the 
OTAG  and  SIP  call  processes  resulted  in 
assignments  of  responsibility  that  could 
assist  in  the  design  of  SIPs  and  the 
formation  and  implementation  of 
attainment  demonstrations.  63  FR  57356 
(Oct  27,  1998)  (  NOx  SIP  Call  Rule).  In 
May  1999,  these  efforts  were  reinforced 
when  EPA  approved  petitions  submitted 
under  Clean  Air  Act  section  126  by 
northeast  states  to  mandate  federal 
controls  on  utilities  and  other  large  NOx 
emitters  in  upwind  States.  64  FR  28250 
(May  27,  1999)  (Section  126  Rule).  A 
more  detailed  description  of  the  history 
of  efforts  to  address  ozone  transport 
through  the  1990's  may  be  found  in  the 
preambles  to  these  rulemakings.  63  FR 
57360-63,  64  FR  28253-54. 

Even  after  the  NOx  SIP  call 
rulemaking  was  complete,  it  was 
temporarily  placed  in  doubt  when  the 
Court  stayed  the  SIP  call  rule  pending 
judicial  review.  The  court  has  ordered 
NOx  SIP  call  SIPS  to  be  submitted  by 
October  30,  2000,  and  to  require  sources 
to  implement  controls  by  May  31,  2004. 

Thus,  although  Congress  in  the  Clean 
Air  Act  had  formulated  a  prohibition  on 
transport  interfering  with  downwind 
attainment,  it  remained  largely 
theoretical  until  EPA  and  the  states 
could  understand  how  to  identify, 
quantify,  and  analyze  the  transport  of 
emissions,  and  develop  regulatory 
means  to  coordinate  the  respective 
responsibilities  of  a  multitude  of 
upwind  and  downwind  areas.  Although 
Congress  endowed  EPA  and  the  states 
with  legal  tools  to  protect  downwind 
areas  from  interference  with  attainment, 
it  did  not  give  them  the  ability  to  use 
the  tools  in  the  time  frame  anticipated 
by  Congress.  By  the  time  EPA  and  the 
states  gained  an  understanding  of 
regional  transport  sufficient  to  allow 
enforcement  of  the  provisions  of  the 
CAA,  it  was  too  late  to  help  some 
downwind  areas  meet  their  attainment 
dates.  Thus  it  is  spurious  to  argue  that 
EPA  and  the  States  could  have  sought 
and  obtained  meaningful  relief  earlier 
under  section  126  and  section  110. 

The  fact  that  upwind  states  are  subject 
to  the  requirements  of  section 
110(a)(2)(D)  but  other  countries  are  not 
provides  a  possible  explanation  as  to 
why  Congress  explicitly  provided  that 
ozone  nonattainment  areas  not  be 
reclassified  upwards  if  they  would  have 
attained  by  their  attainment  dates  "but 
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for  emissions  emanating  from  outside" 
the  United  States  (section  17gB(b))  but 
provided  no  such  express  exemption 
from  the  reclassification  provisions  in 
the  case  of  domestic  transport.  See  IV 
1990  Legis.  Hist.  5741-42  (remarks  of 
Sen.  Gramm  introducing  the 
international  provision  and  Sen.  Baucus 
supporting  it;  Senator  Granun  stated:  "It 
is  unfair  to  hold  El  Paso  accoimtable  for 
pollution  that  is  generated  in  a  foreign 
coimtry  that  they  have  no  control  over. 
So  what  this  amendment  does  it  says 
that  in  assessing  whether  or  not  the 
State  implementation  plan  has  been 
met,  and  when  assessing  the  levels  of 
ozone  .  .  .  pollution  that  is  being 
generated  across  the  border  has  to  be 
taken  into  account  so  that  our  cities  and 
regions  will  be  judged  based  on  what 
they  do. .  .  .  [The  State,  region  and  city] 
will  have  the  opportiuiity  to  come  to 
EPA  an  say  that  they  are  in  compliance 
^  in  terms  of  their  emissions,  that  their 
failure  to  meet  the  overall  standards  is 
due  to  something  that  is  happening  in 
a  sovereign  foreign  country  over  which 
they  exercise  no  control."  Senator 
Baucus  stated  that,  "It  is  clear  that  cities 
like  El  Paso  in  the  State  of  Texas  do  not 
have  control  of  their  own  destiny 
themselves.  Much  of  the  air  that  affects 
them  is  from  outside,  from  another 
country,  over  which  the  Senator  said  the 
State  of  Texas  and  EPA  in  this  country 
has  virtually  no  control.")  Congress 
assiuned  that  EPA  would  have  control 
over  domestic  transport  under  section 
110(a)(2)(D),  so  it  saw  no  need  to  enact 
a  domestic  counterpart  to  section  1 79B. 
As  set  forth  in  EPA's  responses  and  the 
history  of  EPA  and  the  states'  efforts  to 
understand  and  control  transport. 
Congress's  assumptions  were  not 
realized. 

As  set  forth  in  Response  1  above. 
Congress  intended,  through  enactment 
of  the  provisions  addressing  transport 
cited  by  commenters,  to  prevent 
downwind  areas  from  being  held 
accountable  for  pollution  over  which 
they  exercise  no  control.  Because  of  the 
complexity  of  the  transport  problem, 
EPA  and  the  states  could  not  deploy 
these  statutory  provisions  in  time  to 
achieve  attainment  by  their  original 
attainment  dates.  But  this  does  not 
mean  that  Congress  would  have 
intended  EPA  to  construe  the  very 
provisions  designed  to  protect 
downwind  areas  as  precluding  EPA 
from  interpreting  the  statute  to  provide 
the  relief  that  those  provisions  &led  to 
furnish.  Notwithstanding  the  absence  of 
an  express  provision  for  an  attainment 
date  extension  based  on  transport,  EPA 
believes  that,  taking  into  account  the 
CAA  read  as  a  whole.  Congressional 


intent  supports  EPA's  interpretation  of 
an  attainment  date  extension  in  the 
circumstances  presented  here. 

Commenters  argue  that  the  fact  that 
Congress  formulated  various  provisions 
addressing  certain  specific  types  of 
issues  concerning  transported  pollution, 
but  did  not  provide  for  an  explicit 
attainment  date  extension  based  on 
transport,  should  be  taken  as  proof  that 
Congress  meant  to  preclude  such  relief. 
But  each  of  the  provisions  cited  by 
commenters — to  sections  181(a)(4), 
182(h)  and  182(j)(2) — was  designed  to 
address  a  different  problem  from  the 
one  EPA  addresses  here,  and  none 
undermines  EPA's  interpretation  that 
Congress  intended  to  provide  relief  in 
the  situations  currently  confronted  by 
downwind  areas.  As  shown  in  EPA's 
previous  responses.  Congress  expressed 
its  intent  in  the  transport  sections  to 
protect  downwind  areas  from  the 
burdens  of  transported  pollution,  but 
the  mechanisms  it  provided  could  not 
be  invoked  in  time. 

As  for  the  sections  referenced  by 
commenters.  Section  181(a)(4)  concerns 
the  potential  for  adjustment  of  the 
original  classification  of  an  area  if  its 
design  value  is  within  a  certain  margin. 
It  allows  the  Administrator  to  consider 
a  number  of  factors,  including  among 
them  transport.  This  provision  in  no 
way  casts  doubt  on  the  Congressional 
intent  not  to  penalize  downwind  areas 
through  mandatory  reclassification 
should  they  later  fail  to  attain  the 
standard  due  to  transport.  Section 
182(h)  provides  a  mechanism  for 
original  classifications  of  rural  transport 
areas  as  marginal  areas,  the  lowest  level 
of  ozone  nonattainment  areas.  Far  frt>m 
indicating  that  Congress  did  not  intend 
relief  for  areas  that  are  victims  of 
transport,  this  provision  reflects 
Congressional  concern  with  not 
burdening  areas  with  responsibility  for 
transport  not  of  their  making.  It  sheds 
no  light  on  whether  Congress  would 
have  intended  EPA  to  reclassify  areas 
suffering  from  transported  pollution  if 
they  were  subsequently  imable  to  meet 
their  attainment  dates. 

Nor,  as  commenters  suggest,  would 
so-called  "voluntary"  reclassification 
under  section  181(b)(3)  furnish  an 
adequate  remedy  for  the  situation 
confronting  areas  that  fail  to  attain  due 
to  interference  from  transport.  An  area 
that  felt  constrained  to  seek  "volimtary" 
reclassification  would  still  be  forced  to 
subject  itself  to  more  stringent 
requirements  to  control  local  pollution 
in  lieu  of  imposing  on  upwind  areas  the 
responsibility  for  the  transport  they 
caused. 

Comment  5:  The  states  had  power  to 
timely  submit  SIPs  controlling  local 


pollution  to  the  full  extent  that  it  was 
in  the  state's  power  to  require,  and 
combine  it  with  a  request  to  EPA  to 
invoke  EPA's  authority  to  control 
upwind  pollution,  and  in  this  way  the 
state  could  have  attained  by  the 
applicable  deadline.  EPA's  1994 
overwhelming  transport  policy  required 
transport  modeUng  to  be  documented 
the  same  time  as  the  attainment 
demonstration  due  in  1994.  There  is  no 
justification  for  allowing  states  to 
request  attainment  date  extensions 
based  on  transport  of  which  they  were 
aware  many  years  ago.  An  opening  is 
created  for  upwind  states  to  argue  that 
the  NOx  SIP  call  effectively  accelerates 
their  attainment  dates.  The  OTC  was  to 
recommend  measures  to  bring  about 
attainment  by  the  deadlines  "in  this 
subpart." 

Response  5:  As  pointed  out  in  EPA's 
Response  4,  above,  an  awareness  that 
transport  was  occurring  is  not 
equivalent  to  an  ability  to  identify, 
analyze,  and  control  the  emissions  that 
cause  it.  This  ability,  which  grew  out  of 
years  of  study  and  joint  effort,  did  not 
coalesce  until  late  in  1998.  Thus, 
downwind  states  were  faced  with  the  - 
prospect  of  having  to  shoulder 
responsibility  for  pollution  not  of  their 
making — a  responsibility  that  Congress 
did  not  intend  to  impose  on  them,  even 
as  they  were  aware  of  an  ongoing  effort, 
involving  EPA  and  thirty-seven  states, 
to  allocate  responsibilities  for  transport 
through  the  OTAG  process.  As  EPA 
stated  in  its  guidance  on  the  attaiiunent 
date  extension,  the  state  of  knowledge 
about  and  the  ability  to  document  and 
model  transport  has  advanced 
considerably  since  the  issuance  of  EPA's 
overwhelming  transport  guidance.  The 
commenters  seek  to  ignore  the  climate 
of  uncertainty  in  which  states  and  EPA 
were  operating  with  respect  to 
controlling  transported  pollution. 
Section  110(a)(2)(D)  and  126  are  not 
self-executing,  and  until  the 
culmination  of  the  OTAG  process, 
downwind  areas  in  the  OTAG  region 
could  not  determine  what  boimdary 
conditions  they  should  assume  in 
preparing  attainment  demonstrations 
and  determining  the  sufficiency  of  local 
controls  to  bring  about  attainment. 
Meaningful  relief  under  these 
provisions  simply  was  not  available 
earlier. 

But  even  with  the  allocation  of 
responsibilities  now  available,  EPA 
believes  that  Congress  did  not  intend  to 
accelerate  the  obligations  of  upwind 
states  so  that  downwind  states  can  meet 
earlier  attaiiunent  dates.  This  would 
undermine  the  objective,  firmly 
embodied  in  the  graduated  attainment 
framework  of  the  Clean  Air  Act,  to  allow 
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upwind  areas  with  more  severe 
pollution  longer  attainment  deadlines. 
Upwind  areas  with  later  attainment 
dates  still  find  it  difBcult  to  reduce 
emissions  solely  to  control  for  transport 
without  accelerating  the  time  fiames 
intended  by  Congress.  It  is  imrealistic  to 
expect  upwind  areas  to  be  able  to 
segregate  out  the  reduction  of  emissions 
for  purposes  of  transport  from  the 
reduction  of  emissions  for  purposes  of 
achieving  attainment  in  the  upwind 
area. 

The  fact,  as  a  conunenter  points  out, 
that  Congress  envisioned  that  the  OTC- 
recommended  measures  would  bring 
about  attainment  by  the  dates  "in  this 
subpart"  reflects  Congress'  over 
optimistic  view  that  transport  would  be 
imderstood  and  controlled  in  time  to 
allow  upwind  areas  to  be  held 
accoimtable  for  their  contributions  to 
downwind  nonattainment.  The 
comment  underscores  that  Congress 
expected  upwind  reductions  to  take 
place  by  the  time  the  downwind  area 
was  supposed  to  attain — this  confirms 
that  Congress  expected  that  upwind 
pollution  would  be  controlled  prior  to 
downwind  attaiiunent  deadlines,  and 
that  only  local  pollution  would  remain 
as  the  downwind  area's  responsibility. 
But,  as  we  previously  stated,  the  time 
line  for  an^yzing  and  assessing 
transport,  and  the  resulting  ability  to 
implement  appropriate  measures  to 
control  upwind  pollution,  did  not  keep 
pace  with  Congress's  expectations.  EPA 
is  extending  attainment  deadlines  in 
order  to  allow  upwind  areas  to  assume 
responsibility  for  the  pollution  they 
generate  and  that  is  transported  across 
State  boundaries,  and  to  fulfill  the 
Congressional  intent  that  downwind 
areas  not  be  saddled  with  this  burden. 

Comment  6:  EPA's  decision  directly 
conflicts  with  NRDC  v.  EPA.  22  F.3d 
1125  (D.C.  Cir.  1994),  where  the  Court 
held  that  EPA  could  not  extend  a  clear 
statutory  submission  deadline. 

Response  6:  To  the  contrary,  EPA 
believes  that  NRDC  v.  EPA  supports 
EPA's  authority  to  issue  the  attainment 
date  extensions  at  issue  here.  In  that 
case  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  upheld  EPA's  extension  of 
SIP  submittal  deadlines  even  though 
such  extensions  were  not  expressly 
permitted  by  the  Clean  Air  Act.  See  the 
discussion  in  Response  to  Comment  1, 
above.  The  Court  relied  in  part  on  the 
need  for  additional  time  to  undertake 
photochemical  modeling  to  document 
the  impact  of  NOx  reductions  on 
individual  areas,  an  effort  that  took 
more  time  than  Congress  anticipated. 
Here,  the  effort  to  document,  model,  and 
analyze  regional  ozone  transport  issues 
and  assess  responsibility  for  relative 


contributions  is,  if  anything,  more 
complex  than  the  NOx  exemption 
showings  for  which  the  Court  upheld 
deadline  extensions  in  NRDC  v.  EPA. 
The  Court's  reasoning  in  NRDC  v.  EPA 
should  be  fully  applicable  to  the  policy 
at  stake  here. 

Comment  7:  A  commenter  concedes 
that-"EPA's  delay  in  establishing  the 
mandatory  emission  reduction  targets 
for  upwind  States  might  justify  the 
delay  in  adoption  of  adequate  section 
110(a)(2)(D)  measures  by  the  upwind 
states,"  but  concludes  that  the  delay 
"cannot  justify  delaying  the  obligation 
of  downwind  States  to  implement  all 
the  local  measures  necessary  for 
attainment  by  the  statutory  deadline." 
One  commenter,  while  acknowledging 
that  it  "does  not  take  issue  with  EPA's 
objective  of  accommodating  the  delayed 
control  contributions  from  upwind 
areas,"  contests  EPA's  claim  of  authority 
to  extend  attainment  dates.  This 
commenter  suggests  that  the  appropriate 
remedy  is  for  EPA  to  authorize  states  to 
take  credit  for  mandated  emission 
reductions  when  preparing  attaiiunent 
demonstrations  and  determining  the 
degree  of  local  controls  needed  to  attain. 

Response  7:  While  the  commenter 
recognizes  that  there  was  a  delay  in 
understanding  and  regulating 
transported  pollution  that  "might  justify 
the  delay"  in  upwind  states  adopting 
section  110(a)(2)(D)  measures,  and 
agrees  with  EPA's  objective  in  taking 
this  delay  into  account,  the  commenter's 
proposed  solution  fails  to  address  the 
problem  it  acknowledges.  The 
commenter  suggests  allowing  areas  to 
take  credit  when  they  prepare  their 
attainment  demonstrations — but  this 
solution  addresses  only  the  planning 
requirement,  and  does  not  assist  the 
areas  in  solving  the  problem  of  failing 
to  meet  their  attainment  deadline.  It  is 
to  address  this  issue,  and  to  effectuate 
Congressional  intent  to  avoid  penalizing 
downwind  areas  in  these  circumstances, 
that  EPA  has  fonnul^ed  the  attainment 
date  extension.  The  delay  in 
ascertaining  the  amount  and  achieving 
the  reality  of  upwind  reductions — a 
delay  conceded  by  commenters — 
resulted  in  uncertainty  in  a  downwind 
area's  ability  not  only  to  plan  for 
attainment,  but  to  realize  it. 

This  comment  also  highlights  the 
difficulties  that  EPA's  attainment  date 
extension  policy  was  designed  to 
address:  namely  that  the  states  and  EPA 
were  (1)  not  able  to  assess  relative 
contributions  until  it  was  too  late  to 
implement  the  controls  to  bring  about 
attainment:  and  (2)  upwind  areas  with 
longer  attainment  dates  should  not  be 
required  to  accelerate  their  reductions 
in  time  to  help  bring  about  attainment 


as  scheduled  in  affected  downwind 
areas  with  earlier  attainment  dates.  As 
the  policy  explains,  the  determination 
of  relative  upwind  and  downwind 
contributions  and  the  allocation  of 
responsibility  for  determining  controls 
did  not  occur  in  time  for  a  number  of 
areas  to  meet  their  attainment  deadlines. 

Comment  8:  EPA's  approach  allows 
emission  reductions  from  motor 
vehicles  to  be  deferred  beyond  the 
deadlines  currently  required  by  the 
CAA.  The  policy  allows  deferral  of 
conformity  budgets  beyond  the  statutory 
attainment  year.  It  is  also  inconsistent 
with  statutory  requirements  for 
reasonable  further  progress  in  section 
182(c){2)((B),  for  implementation  of  all 
reasonably  available  control  measures  as 
expeditiously  as  practicable  in  section 
172(c)(1),  and  for  requiring  that 
Transportation  Plans  and 
Transportation  Improvement  Programs 
(TIPs)  "will  not  delay  timely  attainment 
of  any  standard  or  .  .  .  other  milestones 
in  any  area  in  section  176(c)(1)." 

Response  8:  EPA  disagrees  with  the 
commenter  that  the  policy  allows 
deferral  of  motor  vehicle  emission 
reductions  and  reasonably  available 
control  measures  beyond  dates 
contemplated  in  the  CAA.  The  statute 
requires  SIPs  to  provide  for  attainment 
as  expeditiously  as  practicable  and  for 
reasonable  further  progress  as  necessary 
to  provide  for  attainment.  The  motor 
vehicle  and  RACM  measures  the 
commenter  is  apparently  referring  to  are 
not  specific  measures  that  the  statute 
requires  to  be  implemented  by  a  fixed 
date.  Rather,  they  are  whatever  motor 
vehicle  and  RACM  measures  are 
necessary  to  provide  for  attainment  and 
RFP  by  the  applicable  attainment  date. 
Thus,  whatever  attainment  date  is 
applicable,  either  by  virtue  of  the  statute 
or  an  attainment  date  extension,  defines 
the  outside  date  by  which  motor  vehicle 
and  RACM  measures  necessary  to 
provide  for  timely  attainment  must  be 
implemented.  A  determination  must 
then  be  made  whether  any  additional 
measures  could  advance  that  date,  but 
the  analysis  is  keyed  to  the  established 
attainment  date.  "The  commenter  cdso 
complains  about  delays  in  establishing 
budgets  for  conformity  purposes,  and 
requirements  that  transportation 
activities  not  delay  timely  attainment. 
Again,  these  issues  are  not  relevant  to 
establishing  an  appropriate  attainment 
date.  Motor  vehicle  emission  budgets  for 
conformity  purposes  are  those  budgets 
that  are  established  for  the  attainment 
year.  The  CAA  does  not  require  that 
these  budgets  be  set  for  any  specific 
year,  but  rather  contemplates  that  they 
will  be  established  for  the  attainment 
year.  Where  EPA  has  properly 
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detennined  that  an  attainment  date 
extension  shoidd  be  granted,  conformity 
budgets  are  required  for  the  extended 
attainment  year;  they  are  no  longer 
required  for  the  superseded  attainment 
year.  The  requirement  that 
transportation  activities  not  delay 
timely  attainment  is  a  duty  imposed  on 
transportation  planning  agencies  to 
insure  that  their  activities  will  not 
interfere  with  attainment  of  the  standard 
by  the  applicable  attainment  date.  This 
duty  is  irrelevant  to  establishing  the 
appropriate  attaiiunent  date  in  the  first 
instance.  Once  an  applicable  attainment 
date  is  established,  transportation 
planners  must  insure  that  their  activities 
will  not  delay  attainment  by  that  date. 

Comment  9:  A  commenter  argues  that 
under  the  terms  of  section  188(e),  an 
extension  of  the  PM  attainment  date 
may  not  be  granted  unless  the  State 
demonstrates  that  the  area's  SIP 
contains  "the  most  stringent  measures 
that  are  included  in  the  implementation 
plan  of  any  State  or  are  achieved  in 
practice  in  asy  Sate,  and  can  feasibly  be 
implemented  in  the  area."  Moreover, 
section  188(e)  provides  for 
consideration  of  transboimdary 
emissions  from  "foreign  countries,"  not 
from  U.S.  sources.  EPA's  proposed 
ozone  nonattainment  extension  policy 
includes  neither  of  these  limitations. 

Response  9:  The  provision  cited  by 
conunenters  applies  the  PM-10 
standard,  and  is  not  applicable  to 
attainment  dates  for  ozone.  Moreover, 
the  regulatory  regimes  applicable  to 
ozone  and  PM-10  are  quite  different,  as 
are  the  types  of  transport  issues  that 
arise  with  respect  to  these  two  different 
pollutants.  The  issues  EPA  and  the 
states  confront  with  respect  to  long- 
range  regional  transport  of  ozone  do  not 
apply  to  PM-10.  Beyond  that,  section 
188(e)  embodies  a  standard  of 
"impracticability"  as  a  basis  for  seeking 
an  extension  for  a  PM-10  attainment 
deadline.  With  respect  to  the  ozone 
attainment  deadlines  at  issue  here,  EPA 
is  not  granting  extensions  solely  on  the 
groiuids  of  impracticability  of  attaining 
the  standard,  but  rather,  that  Congress 
intended  both  upwind  and  downwind 
areas  to  have  an  opportimity  to  bear  the 
responsibility  for  their  respective 
contributions  to  an  area's  attainment 
problems. 

Comment  10:  EPA's  effort  to 
"manufacture  a  conflict"  between  the 
statutory  deadlines  and  transport 
provisions  fails,  since  these  provisions 
must  be  read  together  so  that  the 
upwind  area's  "obligation  to  control 
pollution  affecting  the  downwind  area — 
be  it  interstate  or  intrastate — falls  due 
no  later  than  the  downwind  area's 
attainment  date."  EPA's  argument  that 


areas  with  longer  attainment  dates  be 
given  additional  time  ignores  the 
statutory  requirement  that  areas  attain 
as  expeditiously  as  practicable,  even  if 
that  results  in  attainment  before  section 
181(a)(l)'s  outer  deadlines.  The  section 
181  attainment  deadlines  are  "outside 
limits."  A  commenter  argues  that 
Section  181(a)  does  not  prevent  upwind 
areas  from  abating  pollution  in 
downwind  areas  in  time  to  meet  the 
downwind  area's  attainment  date.  EPA's 
policy  cannot  be  defended  as  necessary 
to  reconcile  181(a)  with  the  CAA's  anti- 
transport  provisions.  Upwind  areas 
should  be  able  to  control  pollution 
contributing  to  downwind  area's 
nonattainment  even  before  reaching 
their  own  later-prescribed  attainment 
dates. 

A  commenter  disputes  EPA's 
interpretation  of  the  language  in  section 
110(a)(2)(D)(l)  that  SIP  provisions 
prohibiting  emissions  which  cause 
transport  be  "consistent  with  the 
provisions  of  this  subchapter."  EPA 
should  interpret  the  provisions  to 
respect  the  attainment  schedules  of 
sections  181  and  182,  and  address 
transport  separately.  No  reference  is 
made  to  any  legislative  history  that 
would  legitimize  EPA's  reading.  An 
upwind  area's  obligation  to  control 
transported  pollution  does  not  depend 
on  its  own  timetable  for  attainment. 
EPA's  policy  excuses  upwind  area's 
responsibility  from  their  obligations 
under  sections  110, 176A  and  184, 
exempting  them  via  granting  extensions 
to  downwind  areas.  The  policy  defers 
downwind  action  until  the  upwind  area 
attains. 

EPA  improperly  assumes  that  it 
would  not  be  practicable  for  upwind 
sources  to  reduce  emissions 
contributing  to  downwind 
nonattainment  prior  to  the  time  such 
reductions  would  be  required  to  attain 
in  the  upwind  area.  The  presumption 
should  be  precisely  the  opposite:  unless 
the  upwind  state  can  show  that  such 
reductions  are  impracticable,  EPA 
should  assume  such  reductions  can  be 
made  at  times  to  eliminate  the  upwind 
state's  contribution  to  nonattaiiunent 
downwind  by  the  downwind  area's 
attaiiunent  date.  EPA's  rule  eliminates 
the  CAA's  requirement  that  attainment 
be  accomplished  as  expeditiously  as 
possible.  Section  184  indicates 
Congressional  intent  that  upwind  areas 
make  reductions  if  necessary  to  permit 
downwind  areas  to  attain  by  their 
statutory  deadlines. 

Response  10:  EPA  disagrees  with  the 
conunenter's  contention  that  it  has 
"manufactured  a  conflict."  Rather,  EPA 
believes  that  it  recognizes  and  resolves 
the  real  tension  between  the  statutory 


deadlines  and  the  transport  provisions. 
EPA  explained  this  tension  in  its 
guidance  on  the  attainment  date 
extension  policy.  See  also  EPA's 
response  to  Comment  4.  Congress  did 
not  intend  that  areas  with  more  severe 
pollution  problems,  and  accordingly 
longer  attainment  dates,  be  forced  to 
accelerate  reductions  on  a  timetable  that 
otherwise  would  not  be  deemed  to  be 
required  in  order  to  meet  their 
obligation  to  attain  "as  expeditiously  as 
practicable."  Commeaters  want  EPA  to 
read  the  requirement  for  upwind  areas, 
not  as  containing  the  Umitation  that 
their  attainment  deadline  be  "as 
expeditiously  as  practicable" — but 
instead,  to  require  deadlines  that  are  not 
practicable  solely  for  the  purpose  of 
obtaining  downwind  reductions. 

In  dealing  with  ozone,  a  regional 
pollutant,  an  upwind  nonattaiiunent 
area  cannot  make  reductions  for 
transport  purposes  without  affecting  its 
schedule  for  making  reductions  for 
attainment  purposes.  Compelling  the 
upwind  area  to  make  drastically  faster 
reductions  is  akin  to  asking  it  to  go  on 
a  crash  diet.  But  the  interplay  of  the 
statutory  provisions  on  attainment 
deadlines  and  transport  reduction 
indicates  that  Congress  intended 
upwind  areas  to  reduce  transport,  but 
not  to  the  extent  of  requiring  shorter 
schedules  for  upwind  attainment. 
Separating  out  reductions  for  purposes 
of  attainment  and  those  for  the  purposes 
of  transport  is  more  difBcult  than 
commenters  depict,  and  EPA  believes 
that  Congress  did  not  intend  a  regimen 
of  drastic  reductions  without  regard  to 
the  upwind  area's  attainment  schedule. 
In  reality,  an  upwind  area  that  remains 
in  nonattainment  may  doubtiess  be 
shown  to  continue  to  transport 
pollution  to  an  affected  downwind  area. 

Congress  provided  statutory  tools  to 
address  the  issue  of  transport  (including 
sections  184, 126,  and  110  (a)(2)(d)),  and 
believed  that  they  would  be  used  to 
reach  an  accommodation  among 
upwind  and  downwind  areas — ^but  as 
EPA  and  some  commenters  have 
recognized,  this  accommodation  took 
longer  than  anticipated.  Congress  did 
not,  however,  intend  that  upwind  areas 
be  forced  to  apply  draconian  measures 
in  order  to  allow  the  downwind  areas  to 
meet  their  shorter  attainment  periods. 

And  although  the  attainment 
deadlines  can  be  looked  at  as  "outside 
limits,"  they  in  fact  represent  the  dates 
at  which  statutory  consequences  must 
be  considered.  As  long  as  no  earlier  date 
is  deemed  to  be  "as  expeditiously  as 
practicable,"  there  is  no  evidence  that 
Congress  considered  an  earlier  date  to 
be  acceptable  for  these  areas,  regardless 
of  "practicability."  Even  if  earlier 
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deadlines  would  be  beneficial  to 
downwind  areas.  Congress  did  not 
indicate  that  this  criterion  should 
override  the  criterion  of  "practicability" 
for  the  upwind  area. 

In  administering  the  Clean  Air  Act 
and  the  NOx  SIP  call,  EPA  has 
interpreted  section  110(a)(2)(d)'s 
significant  contribution  test  as  requiring 
reductions  as  expeditiously  as 
practicable  without  requiring  upwind 
areas  to  impose  draconian  measures. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  recently 
upheld  EPA's  use  of  a  cost  component 
in  applying  that  section's  significant 
contribution  test.  Michigan  v.  EPA,  213 
F.3d  663,  674-679  (D.C.  Cir.  2000).  EPA 
decided  that  the  states  that  were 
"significant  contributors"  under  section 
110(a)(2)(D)  need  only  reduce  their 
emissions  by  the  amount  achievable 
with  "highly  cost-effective  controls."  63 
FR  at  57403.  "Thus,  once  a  state  had 
been  nominally  marked  a  'significant 
contributor,'  it  could  satisfy  the  statute, 
i.e.,  reduce  its  contribution  to  a  point 
where  it  would  not  be  'significant' 
within  the  meaning  of  section 
110(a)(2)(D)(i)(I)  by  cutting  back  the 
amount  that  could  be  eliminated  with 
'highly  cost-effective  controls."  "213 
F.3d  at  675. 

In  applying  section  110(a)(2)(D),  the 
D.C.  Circuit  concluded  that  EPA  can 
consider  not  only  air  quality  impacts, 
but  also  costs  of  control.  Thus  EPA  has 
been  upheld  in  interpreting  the  CAA  in 
a  way  that  limits  the  upwind  area's 
responsibility  to  control  pollution  so  as 
to  mitigate  its  responsibility  under 
section  110(a)(2)(D).  The  upwind  area 
should  not  have  to  impose  draconian 
controls.  As  the  court  in  Michigan  v. 
EPA,  concluded,  "there  is  nothing  in  the 
text,  structure,  or  history  of  section 
110(a)(2)(D)  that  bars  EPA  from 
considering  cost  in  its  application."  213 
f  .3d  679.  The  Court's  discussion  makes 
clear  that  EPA,  in  interpreting  the 
responsibilities  of  upwind  states  under 
section  110(a)(2)(D),  may  consider 
differences  in  cutback  costs  in 
determining  what  constitutes  a 
significant  contribution,  and  that  EPA's 
inquiry  is  based  on  balancing  a  number 
of  considerations  to  balance  health 
effects  and  cost-effectiveness. 

EPA's  policy  does  not  excuse  the 
upwind  areas  from  fulfilling  their 
obligations  under  section  110.  Upwind 
areas  will  be  held  to  section  110  and 
RACM  requirements.  EPA  has 
determined  the  upwind  areas'  section 
110  obligations  through  the  SIP  call. 
The  SIP  call  requires  reductions  by  the 
date  EPA  determined  was  as  soon  as 
practicable  to  eliminate  significant 


contributions  to  downwind  areas.'  This 
is  coupled  with  the  upwind  area's 
obligation  to  attain  as  expeditiously  as 
practicable.  It  is  appropriate  to  hold 
downwind  areas  to  the  upwind  area's 
attainment  date  as  an  outside  limit  until 
EPA  acts  on  the  upwind  area's 
attainment  demonstration.  The 
modeling  evidence  we  have  now  shows 
that  upwind  areas  need  to  come  into 
attainment  for  the  downwind  areas  of 
Metropolitan  Washington,  D.C.  and 
Greater  Connecticut  to  attain  the 
standard. 

Comment  II.- The  section  182(j)(2) 
"but  for"  standard  applies  to  intrastate 
transport.  An  area  must  demonstrate 
that  it  would  have  accomplished 
attainment  but  for  the  failure  of  other 
areas  to  implement  sufficient  controls. 
The  policy  is  vague;  and  fails  to 
establish  clear  standards  for  a  showing 
of  transport.  The  "affected  by  transport" 
standard  is  imclear. 

Response  11:  EPA  is  not  constrained 
by  the  section  182(j)(2)  standard.  This 
section  is  limited  in  application  to 
single  nonattainment  areas  that  are 
located  in  more  than  one  state,  and  does 
not  address  transport  coming  into  an 
area  from  another,  separate  area.  Our 
determinations  in  the  SIP  call  were 
clear,  and  the  modeling  that  resulted 
from  the  SIP  call  effort  showed  that 
there  were  significant  impacts  from 
upwind  areas  on  the  downwind  areas, 
no  matter  whether  one  used  as  a 
standard  the  "but  for,"  "significant 
contribution"  or  "affected  by  transport" 
formulation.  Congress  intended  that  an 
upMTind  area  that  sjgnificantiy 
contributes  to  a  downwind  area's 
nonattainment  problem  should  bear 
responsibility  for  that  pollution.  The 
modeling  shows  that  significant 
contributions  are  made  by  the  upwind 
areas  to  the  downwind  areas  seeking 
attainment  date  extensions.  EPA  still 
believes  that  Congress  would  not  have 
intended  to  impose  the  burden  on 
downwind  areas  for  an  upwind  area's 
contribution. 

Comment  12:  Transport  is  already 
incorporated  into  each  area's  section 
181  design  value  and  thus  is  assumed  in 
setting  the  projected  attainment  date. 
Congress  understood  transport  resulted 
in  elevated  design  values,  but  did  not 
authorize  classifications  to  take  into 
account  transport,  and  provided  for 
reclassification  by  operation  of  law 
based  on  air  quality.  In  section 
181(a)(1),  Congress  directed  that  ozone 
nonattainment  areas  be  placed  within 


'  Because  the  D.C.  Circuit  stayed  the  obligation  of 
States  to  submit  plans  for  13  months,  the  court  also 
extended  by  13  months  the  date  by  which  sources 
must  implement  the  necessary  controls. 


certain  classifications  based  solely  on 
their  design  values,  regardless  of 
transport.  Congress  understood  that 
many  areas  were  classified  as  moderate 
or  severe  at  least  in  part  because  of 
ozone  transport,  but  did  not  grant  EPA 
discretion  to  take  such  transport  into 
account  when  establishing  initial 
classifications  under  the  CAA.  Why 
does  EPA  believe  so  strongly  that  its 
approach  is  consistent  with 
Congressional  intent,  given  Congress's 
refusal  to  consider  transport  in 
establishing  the  initial  classifications 
and  in  light  of  sections  181(b)(2)  and 
182(i)? 

Response  12:  The  fact  that  the 
provisions  governing  the  initial 
classification  process  expressly  take 
transport  into  account  in  a  specific 
way — see  section  181(a)(4)-Aioes  not 
mean  that  EPA  is  precluded  from  taking 
transport  into  account  when  providing 
for  an  attainment  date  extension  based 
on  transport,  prior  to  invoking  the 
reclassification  provisions.  See  EPA's 
Response  to  Comment  1.  By  providing 
for  an  extension  of  the  attainment  date, 
EPA  is  effectuating  Congressional  intent 
that  the  transport  relief  provisions  have 
a  chance  to  t^e  effect  before  EPA  has 
an  obligation  to  determine  whether  the 
area  has  attained  for  purposes  of 
triggering  the  reclassification 
provisions. 

Comment  13:  EPA  has  previously 
concluded  that  reclassification  is  not  a 
means  of  penalizing  an  area,  but  a 
means  of  providing  additional 
reductions  that  will  benefit  public 
health.  EPA  rejected  the  notion  that 
bump-up  is  a  penalty  when  it 
reclassified  the  Phoenix.  Arizona  area 
from  moderate  to  serious.  There,  EPA 
said: 

The  classification  structure  of  the  Act  is  a 
clear  statement  of  Congress's  belief  that  the 
later  attainment  deadlines  afforded  higher- 
classified  and  reclassified  areas  require 
compensating  increases  in  the  stringency  of 
controls.  The  reclassification  provisions  of 
the  Clean  Air  Act  are  a  reasonable 
mechanism  to  assure  continued  progress 
toward  attainment  of  the  health-based 
ambient  air  quality  standards  when  areas 
miss  their  attainment  deadlines  and  are  not 
punitive. 

Final  Rule,  62  Fed.  Reg.  60001,  60003 
(Nov.  6,  1997).  Why  has  EPA  changed 
its  mind  about  the  fimctions  of 
reclassification? 

Response  13:  EPA  has  not  changed  its 
mind  about  the  function  of  the 
reclassification  provision  where  the 
issue  of  transport  is  not  presented.  In 
the  context  of  Phoenix,  a  reclassification 
not  involving  transport,  EPA  made  the 
response  cited  by  commenter,  and  noted 
that  the  reclassification  provision  was 
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not  intended  to  be  punitive.  This  view 
is  consistent  with  the  position  that  EPA 
takes  here,  where  the  circumstances  are 
quite  different  from  the  non-transport 
reclassification  context.  In  the  absence 
of  transport,  an  area  that  fails  to  attain 
by  its  attainment  date,  may  still  fairly  be 
held  accoimtable  for  controlling  local 
pollution,  and  be  granted  a  longer 
attainment  deadline  in  return  for  more 
stringent  controls.  Under  these 
circiunstances,  applying  the 
reclassification  provisions  is  not 
punitive.  But  in  the  circiunstances  EPA 
and  the  states  confront  here,  the  local 
area  is  not  responsible  for  pollution  that 
interferes  with  its  ability  to  meet  the 
standard.  In  such  a  case,  to  trigger 
reclassification  would  impose  on  the 
area  the  responsibility  and  costs  for 
pollution  beyond  its  control,  and  would 
indeed  be  punitive.  To  avoid  such  a 
result,  and  to  effectuate  Congressional 
intent,  EPA  has  interpreted  the  CAA  to 
authorize  an  attainment  date  extension. 

Comment  14:  Congress  directly 
considered  and  rejected  EPA's 
interpretation  of  its  attainment  date 
extension  authority  during  the  Clean  Air 
Act  Amendments  of  1990.  During 
debate.  Senator  Kasten  expressed 
concern  about  the  proposed  legislation's 
provisions  concerning  the  "issue  of 
downwind  ozone  nonattainment."  He 
noted  that  pollution  from  Chicago 
affected  southeastern  Wisconsin,  but 
described  "the  difficulty  this  poses  is 
that  the  Nation's  most  polluted  urban 
areas  are  given  a  much  more  generous 
timetable  for  meeting  air-quality 
standards.  Chicago  will  have  5  more 
years  to  meet  air-quality  standards  than 
these  Wisconsin  coimties  will  have." 
Senator  Kasten  then  noted  that  because 
of  Chicago's  longer  attainment  date,  it 
was  likely  that  the  Wisconsin  counties 
"will  be  found  in  violation  of  the  Clean 
Air  Act  because  of  actions  taking  place 
outside  of  their  jurisdiction  in  an 
upwind  State."  The  commenter  claims 
that  Senator  Kasten  introduced  an 
amendment  which  provided,  among 
other  things,  for  an  attainment  date 
extension  for  the  downwind  area  until 
the  upwind  nonattainment  area 
achieved  emission  reductions.  S.  Comm. 
On  Envt.  And  Pub.  Works,  A  Legislative 
History  of  the  Clean  Air  Act 
Amendments  of  1990,  pp.  4954-55 
(1993).  The  commenter  claims  that  "the 
amendment,  was,  of  course,  rejected." 
Thus  the  commenter  argues  that 
Congress,  although  it  addressed  ozone 
transport  in  sections  176 A  and  184, 
declined  to  alter  the  requirements  of 
section  181,  even  thou^  it  was  aware 
of  the  problem  that  EPA  seeks  to  solve 


with  its  attainment  date  extension 
policy. 

Response  14:  There  is  no  evidence 
that  the  amendment  discussed  by 
Senator  Kasten  was  ever  debated, 
considered,  or  voted  upon.  Conunenter 
cites  no  support  for  the  proposition  that 
it  was  considered  and  rejected.  Thus  no 
inferences  can  be  drawn  from  the  fact 
that  the  amendment  was  not  embodied 
in  the  statute.  Moreover,  even  if  the 
amendment  had  been  considered  and 
rejected,  it  differed  &t>m  and  went  so  far 
beyond  the  attainment  date  extension 
EPA  is  applying  here  as  to  not  be 
probative  of  Congressional  intent  with 
respect  to  EPA's  current  interpretation 
of  the  CAA.  Among  other  things,  it 
would  have  provided  for  a  new  and 
separate  Ozone  Transport  Region,  and 
would  have  provided  for  different 
obligations  and  consequ^ices  for 
downwind  areas  than  what  is  contained 
in  EPA's  ciurent  interpretation  of  the 
attainment  date  extension  policy. 
Legislative  History  at  4954-56. 

Comment  15:  Tne  EPA  policy  is  an 
illegal  expansion  of  the  1994 
overwhelming  transport  policy.  Now  the 
upwind  area  need  not  be  a 
nonattaiiunent  area  with  a  later 
attainment  date,  as  long  as  it  is  an 
upwind  area  in  another  state  that 
significantly  contributes  to 
nonattainment  in  the  downwind  area. 
Also,  the  new  policy  would  allow 
attainment  even  later  than  attaiiunent 
for  the  upwind  area  if  the  date  for  the 
NOx  SIP  call  reductions  is  later.  Where 
the  upwind  area  is  in  attainment  or 
where  its  attainment  date  is  earlier  than 
the  NOx  SIP  call  reductions,  then  an 
extension  cannot  be  justified  as 
necessary  to  reconcile  the  transport 
provisions  with  section  181(a).  There  is 
no  justification  for  applying  the  policy 
where  the  upwind  area  is  in  attainment, 
or  is  in  nonattainment  but  has  air 
quality  meeting  the  NAAQS,  or  where  it 
is  in  nonattaiiunent  but  has  an 
attainment  date  earlier  than  the 
extension  proposed. 

Response  15:  The  policy  is  not  an 
illegal  expansion  of  the  overwhelming 
transport  policy,  but  an  appropriate 
interpretation  of  the  provisions  of  the 
Clean  Air  Act  in  order  to  fulfill 
Congressional  intent.  EPA's  ourent 
articulation  of  the  attainment  date 
extension  policy  reflects  the 
considerable  advances  in  understanding 
and  allocating  responsibility  for 
transport  that  have  occiured  since  the 
formulation  of  the  Overwhelming 
Transport  Policy.  These  advances  have 
resulted  from  the  work  on  ozone 
transport  included  in,  among  other 
efforts,  the  OTAG,  SIP  call,  and  area 
modeling  programs.  EPA  thus  regards 


the  attainment  date  extension  policy  as 
superseding  the  Overwhelming 
Transport  Policy.  See  EPA's  earlier 
responses.  The  policy  is  not  being 
applied  here  so  as  solely  to  involve 
upwrind  attainment  areas,  or  upwind 
areas  with  earlier  attainment  dates. 
Upwind  attaiiunent  areas  with  deficient 
Sn's  have  still  been  found  to  contribute 
significantly  to  downwind 
nonattainment.  The  SIP  call  involves  a 
statewide  area  that  may  include 
attainment  and  nonattainment  areas  that 
have  been  foimd  to  contribute 
significantly  to  downwind 
nonattainment. 

Comment  16:  Downwind  areas  should 
be  required  to  implement,  not  just 
adopt,  all  required  measures  before 
becoming  eligible  for  an  extension. 
Modeling  is  imprecise  and  an  area 
might  be  able  to  attain  if  they 
implement  all  required  measures,  which 
should  already  have  been  implemented 
prior  to  the  original  attainment  date.  A 
state  could  have  timely  submitted  all 
the  provisions  for  control  of  local 
pollution  as  required  by  sections 
182(b)(l)(A)(i).  182(c)(2).  and  172(c)(1) 
providing  for  the  full  extent  of  local 
reductions  that  it  was  in  the  state's 
power  to  require. 

Response  16:  In  granting  an 
attainment  date  extension  for  an  area, 
EPA  has  determined  that  upwind 
reductions  are  necessary  to  help  the  area 
reach  attainment.  Thus,  requiring  all 
local  reductions  to  be  implemented 
prior  to  the  time  that  upwind  reductions 
are  achieved  would  not  accelerate 
attainment.  Nonetheless,  EPA  has 
required  that  local  reductions  be 
implemented  as  expeditiously  as 
practicable.  See  EPA's  Guidance  61  FR 
14441  (March  25, 1999). 

Comment  17:  EPA's  allegation  that 
local  measures  "will  become 
superfluous  once  upwind  areas  reduce 
their  contribution  to  the  pollution 
problem,"  64  FR  14444,  is  mistaken.      « 
First,  the  measures  will  produce  public 
health  benefits  during  the  period  prior 
to  implementation  of  upwind 
reductions,  and  second  the  CAA 
independently  requires  all  areas  to 
"implement  all  reasonably  available 
control  measures  as  expeditiously  as 
practicable,"  172(c)(1),  regardless  of 
what  reductions  are  expected  from 
upwind  areas.  EPA  should  not  allow 
downwind  areas  to  postpone 
implementing  local  measures  until 
upwind  reductions  are  achieved.  This 
extension  is  unlawful,  and,  because 
unexplained,  arbitrary  and  capricious. 

Response  1 7:  EPA  disagrees  with  the 
commenter's  characterization  of  EPA's 
actions.  EPA  is  in  fact  requiring 
downwind  areas  to  implement  the  local 
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control  measures  required  imder  the 
classification  as  expeditiously  as 
practicable,  but  no  later  than  the  time 
the  upwind  reductions  are  achieved. 
See  EPA's  Guidance,  supra.  To  obtain 
an  extension  the  area  must  have 
provided  that  it  will  implement  all 
adopted  measures  as  expeditiously  as 
practicable,  but  no  later  than  the  date  by 
which  the  upwind  reductions  needed 
for  attainment  will  be  achieved.  See  also 
response  to  Comment  16,  above.  No 
measures  are  being  postponed  as  a 
result  of  the  areas  being  granted  a  later 
attainment  deadlines.  None  of  these 
areas  have  delayed  or  postponed  the 
effectiveness  of  measures  because  their 
attainment  date  is  being  extended.  The 
states  are  enforcing  their  attainment 
measures  as  expeditiously  as 
practicable.  Thus  EPA's  interpretation  is 
not  unexplained,  arbitrary,  nor 
capricious.  As  EPA  has  explained,  it 
seeks  to  reconcile  and  coordinate  the 
responsibilities  of  upwind  and 
downwind  areas  to  work  together  to 
achieve  attainment.  However,  as 
discussed  elsewhere,  EPA  has  applied 
the  section  172(c)(1)  RACM  requirement 
to  these  areas. 

Comment  18:  EPA  is  excusing 
downwind  areas  from  the  requirement 
that  nonattainment  SIPs  must  provide 
for  attainment  of  the  NAAQS  as 
provided  in  sections  182(b)(l)(A)(i), 
182(c)(2)(A),  172(c)(1),  and  is  also 
excusing  them  frt)m  the  requirement 
that  they  implement  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable,  regardless 
of  the  reductions  required  for 
attainment.  EPA's  attempt  to  lessen 
these  obligations  is  unlawful  and, 
because  unexplained,  arbitrary  and 
capricious. 

Response  18:  EPA  is  not  excusing 
downwind  areas  from  the  requirement 
that  they  submit  SIPs  providing  for 
attainment.  Nor  is  EPA  excusing 
downwind  areas  from  the  RACM 
requirement.  EPA's  interpretation  does 
not  exclude  what  is  necessary  for 
attainment;  rather,  a  measure  is  RACM 
if  it  is  needed  for  attainment.  EPA  is 
enforcing  this  requirement,  but  allowing 
the  downvdnd  state  to  take  into  account 
the  control  contribution  of  upwind  areas 
that  Congress  envisioned,  and  that  the 
commenters  themselves  acknowledge  is 
embodied  in  Clean  Air  Act  provisions, 
in  determining  the  applicable 
attainment  date.  EPA  is  also  requiring 
that  the  states  implement  reasonable 
control  measiues  as  expeditiously  as 
practicable.  See  EPA's  Responses  to 
other  comments. 

Comment  1 9:  EPA's  policy  cannot  be 
defended  as  a  reconciliation  of  section 
181(a)  with  the  CAA's  anti-transport 


provisions.  Under  a  proper 
interpretation  of  the  CAA,  (1)  upwind 
states'  SIPs  would  ensure  that  the 
upwind  areas'  pollution  contributing  to 
NAAQS  violations  in  downwind  areas 
would  be  controlled,  no  later  than  the 
downwind  areas'  attainment  date.  (2) 
upwind  areas  would  attain  locally  as 
expeditiously  as  practicable  but  no  later 
than  the  date  prescribed  by  section 
181(a)(1)  for  the  upwind  area,  and  (3) 
downwind  areas  would  attain  locally 
"as  expeditiously  as  practicable  but  not 
later  than"  the  applicable  date 
prescribed  in  section  181(a)(1).  This 
reading  gives  effect  to  all  of  the  relevant 
statutory  provisions. 

Response  1 9:  The  commenter 
concedes  that  imder  a  proper 
interpretation  of  the  CAA,  upwind 
states'  SIPs  would  ensure  that  upwind 
areas'  pollution  contributing  to 
violations  in  downwind  areas  would  be 
controlled,  prior  to  the  downwind  area's 
attainment  date.  But  in  the 
circumstances  actually  confronting  EPA 
and  the  states,  as  EPA  has  explained  in 
prior  responses,  it  was  not  possible, 
given  the  state  of  knowledge  of  regional 
ozone  transport,  to  control  upwind 
transport  prior  to  the  original 
downwind  attainment  dates  set  forth  in 
section  181(a)(1).  Thus,  in  order  to 
allow  the  upwind  areas  to  fulfill  their 
responsibility  under  the  CAA  and  to 
avoid  imposing  on  the  downwind  area 
a  burden  Congress  did  not  intend,  EPA 
proposed  interpreting  the  CAA  to  adjust 
the  downwind  attainment  deadlines,  the 
very  interpretation  that  the  commenter 
rejects  as  unnecessary.  By  adjusting  the 
attainment  date  to  allow  the  upwind 
and  downwind  areas  to  carry  out  the 
statutory  allocation  of  responsibility 
that  is  acknowledged  by  the  commenter, 
EPA  indeed  is  reconciling  the  CAA  and 
rendering  a  proper  interpretation. 

Comment  20:  No  extension  should  be 
granted  imless  the  area  is  as  small  as 
possible.  The  basis  for  transport  should 
not  be  OTAG  modeling,  since  better 
data  is  available. 

Response  20:  The  boundaries  for 
serious  nonattainment  areas  were 
established  by  operation  of  law  (CAA 
section  107(d)(4)).  The  modeling  done 
by  OTAG  and  by  EPA  in  the  SIP  call 
and  the  local  modeling  done  in 
connection  with  the  attainment 
demonstrations  represents  the  best 
available  modeling. 

2.  Comments  Received  on  12/16/99 
Proposals 

Comment  1:  The  SIP  submittals  for 
Springfield,  Greater  Connecticut  and 
Metropolitan  D.C.  do  not  contain 
substantive  additional  measures  to 
reduce  the  state's  ground  level  ozone 


problem.  EPA  cannot  approve  the 
attainment  submittal  because,  among 
other  reasons,  it  does  not  provide  for 
attainment  "as  expeditiously  as 
practicable,"  as  required  by  Section 
181(a)  of  the  CAA.  Both  the  attainment 
submittal  and  the  proposed  rule  simply 
assert  that  the  states,  acting  alone, 
cannot  achieve  attainment,  either  in 
1999  or  2007.  Neither  the  state  nor  EPA 
explores  the  question  of  what  the  state 
can  do,  with  die  help  of  specified 
upwind  emission  reductions,  to  achieve 
attainment  as  expeditiously  as 
practicable.  There  is  no  showing  that 
the  State  could  not  achieve  attainment 
in  2003  through  a  combination  of  local 
and  state  measures  and  the  NOx  SIP 
Call:  we  only  know  that  the  NOx  SIP 
call  is  not  likely  to  produce  attainment 
by  2003  without  additional  local 
reductions.  The  SIPs  do  not  meet  the 
requirements  of  the  CAA  to  provide  for 
attainment  as  expeditiously  as 
practicable  and/or  no  later  than 
November  15, 1999.  States  have  made 
no  attempt  to  provide  for  attainment  as 
soon  as  possible.  Because  they  do  not 
meet  the  CAA's  requirements  for  timely 
attainment,  EPA  must  disapprove  them. 

Response  1 :  Congress  did  not  intend 
for  the  states  to  be  responsible  for 
achieving  attainment,  acting  alone, 
when  upwind  areas  are  transporting 
pollution  that  contributes  to  their 
nonattainment  problem.  EPA  has 
determined  that,  under  the  attainment 
date  extension,  the  states  will  attain  the 
standard  as  expeditiously  as  practicable. 
The  basis  for  this  determination,  and 
EPA's  findings  that  the  area  is  affected 
by  transport  frtim  upwind  areas,  is 
discussed  extensively  in  section  VD.A.l. 
EPA  has  determined  that  even  with  the 
attainment  date  extension,  no 
reasonably  available  control  measures 
would  advance  the  attainment  date.  See 
other  Responses  to  Comments  in  section 
Vn.A.  and  section  Vn.E. 

Comment  2:  The  state's  SIP  does  not 
contain  adequate  contingency  measures 
as  required  by  Section  172(c)(9)  of  the 
CAA.  Such  measures  are  especially 
important  in  a  case  such  as  this,  where 
a  substantial  portion  of  the  emission 
reductions  relied  on  are  assumed  to 
occur  well  into  the  future,  and  well 
beyond  the  statutory  attainment  date. 

Response  2:  Although  no  measures 
have  been  specifically  designated  as 
contingency  measures,  EPA  has  found 
that  measures  that  could  reasonably 
constitute  appropriate  contingency 
measures  are  already  contained  in  the 
SIP  or  exist  in  promulgated  Federal 
regulations.  See  discussion  of 
contingency  measures  in  Section  Vn.L 
for  each  of  the  attainment  date 
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extension  areas  contained  in  Responses 
to  Comments. 

Coaunent  3:  Even  assimiing  the 
Transport  Guidance  is  consistent  with 
the  CAA,  the  states'  attainment 
submittals  do  not  meet  the  requirements 
and/or  preconditions  necessary  to 
secure  adequate  emissions  reductions 
from  in-state  somties.  For  example,  CT 
and  MA  could  secure  further  NOx 
reductions  from  power  plants  and  other 
stationary  sources  through 
implementation  of  RACT  on  additional 
stationary  sources.  The  States  could 
secure  additional  reductions  through  a 
diesel  inspection  and  maintenance 
program. 

Response  3:  EPA  believes  that  a  diesel 
I/M  program  may  have  some  potential 
for  emission  reductions.  At  this  time,   . 
however,  there  is  insufficient 
information  available  about  the  program 
to  determine  whether  diesel  I/M  would 
be  economically  or  technologically 
feasible.  Also,  the  test  protocols  are  not 
sufficiently  developed  to  enable  EPA  to 
determine  the  magnitude  of  reductions 
possible,  and  thus  whether  the 
program's  emission  reductions  would 
advance  the  attainment  date.  In  its  other 
Responses  to  Comments,  EPA  has 
explained  and  supported  its  conclusions 
that  the  states  have  adopted  and  will 
implement  as  expeditiously  as 
practicable  the  measures  necessary  to 
seciire  adequate  emissions  reductions 
from  in-state  sources.  No  additional 
RACM  is  required  for  these  areas. 

Comment  4:  The  States  have  failed  to 
timely  pursue  administrative  avenues 
for  states  to  seek  redress  for  transport 
problems:  through  a  section  126  petition 
and  a  section  110  SIP  call.  CT  and  MA 
did  not  file  section  126  petitions  until 
the  siunmer  of  1997.  Even  if  EPA's 
transport  Guidance  were  lawful,  it 
should  not  be  applied  except  as  a  matter 
of  last  resort — the  downwind  area  must 
have  identified  and  committed  to  all 
necessary  local  measures  and  exhausted 
its  administrative  remedies  in  a  timely 
fashion  to  secure  all  necessary  upwind 
reductions.  The  States  have  failed  to  do 
that  and  have  waited  too  long.  They 
want  to  wait  imtil  upwind  reductions 
bring  them  into  attainment  without 
making  any  additional  emission 
reductions  of  their  own.  This  is  not  in 
keeping  with  the  attainment  provisions 
and  schedules  in  the  CAA. 

Response  4:  EPA  disagrees  with  the 
commenter  that  the  States  have  waited 
too  long  to  seek  relief.  As  set  forth  in 
detail  in  Section  Vn.A.l,  the  States  and 
EPA  have  worked  for  years  to  solve  the 
transport  problem,  and  were  imable  to 
obtain  adequate  redress  for  transported 
pollution  imtil  the  culmination  of  the 
OTAG  effort.  EPA  finds  that  the  States 


were  not  dilatory  in  their  efforts  to 
piusue  relief  from  transported  pollution; 
relief  was  not  available  until  regional 
transport  could  be  analyzed  and 
responsibility  for  remediation 
appropriately  apportioned.  This  effort 
took  years,  and  was  more  prolonged 
than  Congress,  EPA,  or  the  states  had 
anticipated.  See  EPA's  discussion  of  the 
history  bf  the  efforts  to  address  transport 
in  Section  VII.A.l.  The  States  have  not 
failed  to  pursue  any  remedies  as  they 
became  meaningful  and  available.  Nor 
does  EPA  agree  that  its  attainment  date 
extension  allows  the  States  to  wait  for 
upwind  reductions  without  making 
local  emission  reductions.  EPA's  policy 
is  predicated  upon  an  equitable 
allocation  of  responsibility  between 
upwind  and  downwind  areas,  and 
explicitly  requires  the  downwind  areas 
to  adopt  and  implement  local  controls 
as  expeditiously  as  practicable. 

Comment  5:  "The  states  have  failed  to 
implement  all  available  control 
measures  and  have  not  demonstrated 
that  attainment  is  impracticable  due  to 
pollutant  transport.  The  states  have 
failed  to  meet  the  requirement  of  EPA's 
transport  policy  that  the  states  adopt  all 
local  measures  required  under  the  area's 
current  classification. 

Response  5:  EPA  disagrees  with  the 
commenter's  contention  that  the  states 
being  granted  attainment  date 
extensions  have  not  satisfied  the 
criterion  of  adopting  required  local 
measures.  EPA  finds  that  the  states  have 
fulfilled  their  responsibility  with 
respect  to  havijig  adopted  required  local 
measures.  With  respect  to  contingency 
measines,  EPA  has  determined  that 
measures  that  can  be  reasonably 
construed  to  function  as  contingency 
measures  are  already  contained  in  the 
areas'  SIPs.  See  further  discussion  of  the 
contingency  measiu^  requirement  in 
other  Responses  to  Comments.  With 
respect  to  Massachusetts,  the  area  has 
adopted  and  EPA  has  found  approvable 
all  other  local  measures  that  are 
required  luider  its  current  classffication, 
including  NOx  RACT.  EPA  has  further 
found  that  the  states  have  or  will 
implement  required  local  measures  as 
expeditiously  as  practicable.  Thus,  EPA 
believes  that  the  states  have  fulfilled 
their  responsibility  to  satisfy  the 
requirements  of  their  ciirrent 
classification,  and  that,  under  these 
circumstances,  Congress  would  not  have 
intended  them  to  be  reclassified  for 
failure  to  attain. 

Comment  6:  The  states  have  not 
shown  that  they  have  committed  to 
implement  all  local  measures  necessary 
to  seciue  adequate  emissions  reductions 
from  in-state  sources.  They  have  not 
shown  that  a  combination  of  local 


reductions  and  upwind  reductions  will 
achieve  attaiimient  by  their  extended 
dates. 

Response  6:  EPA  has  foimd  that  the 
states  have  demonstrated  attainment 
through  a  combination  of  upwind  and 
local  measures.  See  other  EPA  responses 
and  discussion  of  the  attainment 
demonstration.  Secondly,  although  the 
states  theoretically  could  always  secure 
more  reductions  through  additional 
local  measures,  Congress  did  not  intend 
that  the  downwind  states  compensate 
for  the  upwind  states  failure  to  control 
transported  pollution.  Having  met  the 
RACM  requirements  and  controlled  for 
local  pollutants,  the  downwind  area 
should  not  be  required  to  secure 
additional  emissions  reductions  in  order 
to  offset  emissions  from  upwind 
soiut:es.  As  EPA  has  discussed 
elsewhere  in  its  responses,  the  States 
have  committed  to  implement  all 
measures  necessary  to  secure  adequate 
emissions  from  in-state  som'ces. 

Comment  7:  The  D.C.  Circuit  stated  in 
American  Trucking  Ass'n  v.  EPA,  175 
F.3d  1027  P.C.  Cir.  1999)  that  EPA  "is 
precluded  from  enforcing  a  revised 
primary  ozone  NAAQS  other  than  in 
accordance  with  the  classifications, 
attainment  dates,  and  control  measmes 
set  out  in  Subpart  2."  This  means  that 
EPA  cannot  ignore  the  attainment  dates 
in  Subpart  2. 

Response  7:  The  opinion  cited 
concerns  EPA's  authority  to  implement 
a  revised  0.08  ppm  8-hour  standard  not 
the  standard  at  issue  here — ^the  one-hour 
0.12  ppm  NAAQS.  Regarding  EPA's 
belief  that  the  provisions  in  Subpart  2 
of  the  CAA  govern  implementation  of 
the  one-hour  standard,  EPA  is  not 
ignoring  the  attainment  dates  in  Subpart 
2.  EPA  is  interpreting  the  provisions  of 
Subpart  2  to  allow  EPA  to  extend  the 
attahmient  deadlines  in  accordance 
with  Congressional  intent  and  using 
means  set  forth  in  the  provisions  of 
Subpart  2.  Thus  EPA  is  properly 
implementing  the  one-hour  standard. 

Comment  8:  Each  serious  area  plan  on 
its  face  shows  that  the  control  measures 
described  therein  will  not  by  themselves 
produce  attainment  at  any  point,  and 
clearly  not  by  1999.  EPA  cannot  grant 
credit  for  SIP  call  reductions  when  the 
SIP  call  has  been  judicially  stayed. 

Response  8:  As  EPA  has  explained 
elsewhere  in  its  responses.  Congress  did 
not  intend  for  a  downwind  area  that  is 
affected  by  transport  to  be  responsible 
for  pollution  generated  outside  its 
borders.  The  stay  of  the  SIP  call  has 
been  vacated  and  the  SIP  call  has  been 
upheld.  The  court  lifted  its  stay  and 
states  are  required  to  submit  SIPs  fully 
addressing  the  SIP  call  and  if  they  £ail, 
EPA  must  promulgate  a  Federal  plan. 
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EPA  is  fuUy  justified  in  its  reliance  on 
SIP  call  reductions  and  in  granting 
credit  for  them  in  the  areas'  attainment 
demonstrations. 

Comment  9:  The  SIPs  fail  to  provide 
for  attainment  as  expeditiously  as 
practicable  even  though  this  is  a  serious 
area  where  a  specific  attainment 
deadline  has  passed.  Furthermore,  the 
States  have  not  even  evaluated  the 
possibility  of  attaining  sooner  than  their 
extended  attainment  dates.  The  SIPs 
must  be  disapproved  by  EPA  since  they 
do  not  meet  the  CAA's  basic 
requirements  for  timely  attaimnent  nor 
do  they  consider  the  possibility  of 
providing  for  earlier  attainment  even  if 
the  attainment  date  extension  were 
permissible. 

Response  9:  Massachusetts  has  shown 
that  they  qualify  for  an  attainment  date 
extension  due  to  transport,  and  that  its 
SIP  provides  for  attainment  as 
expeditiously  as  practicable.  EPA 
evaluated  the  reductions  required  for 
attainment  from  both  the  upwind  and 
downwind  areas,  and  determined  that 
the  Springfield  area  attainment  date  is 
as  expeditious  as  practicable.  As 
explained  in  the  December  16,  1999 
proposed  approval  of  the  Springfield 
area  attainment  demonstration, 
Massachusetts  submitted  modeling 
evidence  showing  that  transported  air 
pollution  is  causing  the  Springfield  area 
to  be  nonattainment  and  that  the 
transport  is  from  upwind  areas  outside 
of  New  England.  63  Fed.  Reg.  at  70328. 
The  modeling  fuither  showed  that 
lowering  transported  ozone  is  extremely 
important  in  bringing  the  Springfield 
area  into  attainment  of  the  ozone 
standard.  The  modeling  showed  that  it 
will  attain  the  one-hour  standard  no 
later  than  the  date  that  the  reductions 
are  expected  from  upwind  areas  under 
the  final  NOx  SIP  call.  Upwind 
reductions  will  be  provided  under  the 
section  126  rule,  and  under  SIPs 
submitted  to  comply  with  the  NOx  SIP 
call  rule  by  a  number  of  states, ^  by  2003. 
Thus,  an  attainment  date  of  December 
31,  2003  for  the  Springfield  area  is  as 
expeditious  as  practicable. 

Comment  10:  This  is  not  a  situation 
where  the  states  have  adopted  all 
available  measiu^s  and  still  show 
nonattainment  due  solely  to  transport. 
The  states  have  refused  to  even  identify 
the  levels  of  VOC  and  NOx  emissions 
that  woiUd  be  consistent  with 
attainment  in  the  absence  of  NOx 
reductions  that  would  be  required  by 
the  NOx  SIP  call.  Nor  do  the  plans  state 


2  The  states  of  DE,  PA,  CT,  MA,  RI,  MD.  NY,  NJ 
have  submitted  NOx  SIP  call  plans  providing  for 
reductions  by  2003.  EPA  has  fully  approved  three 
of  these  plans  (CT,  MA,  RI). 


the  level  of  emission  reductions  that 
would  be  needed  to  produce  attainment 
in  the  absence  of  upwind  reductions. 
EPA  cannot  rationally  find  that 
transported  NOx  renders  attainment 
impracticable  in  the  serious  areas,  when 
the  states  have  neither  quantified  the 
reductions  needed  locally  to  attain  in 
the  absence  of  transport  reductions,  nor 
shown  that  such  reductions  are 
imachievable  through  adoption  of 
additional  state  and  local  control 
measures. 

Response  10:  EPA  in  its  Responses 
has  provided  an  extensive  analysis  of 
the  role  of  transport  in  downwind 
nonattainment  for  the  serious  areas.  In 
the  NOx  SIP  call.  EPA  concluded  that 
"EPA  believes  that  available  modeling 
analyses  demonstrate  that  upwind 
reductions  are  necessary  to  help 
downwind  areas  come  into  attainment." 
63  FR  57404  (October  27,  1998).  These 
downwind  areas  included  the  areas 
being  granted  attainment  date 
extensions  here.  The  D.C.  Circuit 
upheld  EPA's  conclusion  in  Michigan  v. 
EPA,  213  F.3d  663  (D.C.  Cir.  2000).  The 
SIP  call  and  the  modeling  done  by  the 
states  support  the  conclusion  that  the 
affected  areas  cannot  attain  without 
upwind  reductions.  Congress  intended 
that  upwind  areas  be  responsible  for 
pollution  that  interferes  with  downwind 
nonattainment,  while  at  the  same  time 
requiring  that  downwind  areas  be 
accoimtable  for  locally  generated 
emissions.  The  Clean  Air  Act  reflects 
Congressional  intent  that  downwind 
areas  not  be  compelled  to  compensate 
for  lack  of  upwind  controls  through  the 
adoption  of  additional  state  and  local 
control  measures,  as  conunenter 
suggests.  EPA  disagrees  with 
commenter's  suggestion  that  the 
downwind  areas  must  show  that  no 
further  local  reductions  are  achievable 
before  relying  on  upwind  areas  to 
shoulder  responsibility  for  the  pollution 
they  generate.  EPA  finds  that  a  reading 
of  the  Clean  Air  Act  shows  that 
Congress  did  not  intend  for  downwind 
areas  to  be  forced  to  impose  additional 
local  controls  to  offset  significant 
pollution  contributions  from  upwind 
areas,  before  seeking  relief. 

Comment  1 1 :  The  Plan  fails  to 
demonstrate  emission  reductions  of  3 
percent  per  year  over  each  three  year 
period  after  1999  until  attainment. 
Assuming  a  2005  attainment  date,  the 
plan  must  provide  for  a  nine  percent 
reduction  in  VOC  and/or  NOx 
remissions  by  2002  and  another  9 
percent  between  2002  and  2005.  The 
states  have  not  attempted  to 
demonstrate  compliance  with  these 
requirements,  and  EPA  has  not 
proposed  to  find  that  they  have  been 


met.  EPA  has  no  authority  to  waive  the 
statutory  mandate  for  three  per  cent 
annual  reductions.  Emission  reductions 
in  upwind  states  do  not  waive  the 
statutory  requirement  for  3  percent 
annual  emission  reductions  within  the 
downwind  nonattainment  area. 

Response  1 1 :  EPA's  guidance  did  not 
interpret  the  period  of  time  after 
granting  the  attainment  date  extension 
based  on  transport  as  requiring 
additional  rate  of  progress  increments 
from  the  downwind  area,  since  we 
determined  that  the  reason  the  area  had 
not  attained  was  due  to  upwind 
transport.  Therefore  it  would  be 
unreasonable  to  lock  the  downwind  area 
into  fixed  progress  requirement 
reductions  from  local  sources,  when  the 
combination  of  local  reductions  with 
upwind  area  source  emission  reductions 
is  what  will  bring  the  area  into 
attainment.  In  any  event,  to  the  extent 
that  it  should  be  determined  otherwise, 
and  that  any  ROP  required  should  be 
imposed  on  the  downwind  area,  this 
requirement  would  not  attach  until  EPA 
grants  the  attainment  date  extension  and 
provides  the  area  with  a  later  attainment 
date.  Since  the  requirement  was  not 
previously  due,  fulfilling  the 
requirement,  if  any  is  deemed  to  exist, 
is  not  a  condition  of  receiving  the 
attainment  date  extension. 

Comment  12:  EPA  has  no  legal 
authority  to  extend  the  one-hour 
attainment  date.  Such  extension  is 
unlawful  and  unwise.  Under  the 
explicit  provisions  of  Section  181(a)(1) 
of  the  CAA,  the  states  are  required  to 
attain  the  one-hour  ozone  standard  as 
expeditiously  as  practicable,  but  no  later 
than  November  15, 1999.  EPA  cannot 
create  exemptions  from  this 
requirement. 

Response  12:  EPA  has  responded 
extensively  to  issues  pertaining  to  the 
legality  of  the  attainment  date  extension 
in  its  March  1999  responses,  above. 

B.  Attainment  Demonstrations — Weight 
of  Evidence 

Comment  1 :  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response  1:  Under  section  182(c)(2) 
and  (d)  of  the  CAA,  serious  and  severe 
ozone  nonattainment  areas  were 
required  to  submit  by  November  15, 
1994,  demonstrations  of  how  they 
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would  attain  tiie  1-hour  standard. 
Section  182(c)(2)(A)  provides  that 
"[t]his  attainment  demonstration  must 
be  based  on  photochemical  grid 
modeling  or  any  other  analytical 
method  determined  by  the 
Administrator,  in  the  Administrator's 
discretion,  to  be  at  least  as  effective."  As 
described  in  more  detail  below,  the  EPA 
allows  states  to  supplement  their 
photochemical  modeling  results,  with 
additional  evidence  designed  to  accoimt 
for  uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attaiiunent. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 
The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 
Quality  Models)."  ^  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  .  .  .is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after]  notice 
and  opportunity  for  public  comment. 
.  .  ."  Appendix  W,  in  turn,  provides 
that,  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFR  51  App.  W  section  6.2. l.a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 
results  as  they  relate  to  the  attainment 
demonstration.  This  provision 
references  guidance  published  in  1991, 


^The  August  12, 1996  version  of  "Appendix  W 
to  Part  SI — Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EPA  is  proposing  updates  to  this 
rule  which  will  not  be  in  efiect  until  the  new  rule 
is  promulgated. 


but  EPA  envisioned  the  guidance  woidd 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  With  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximiun  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
a  deterministic  test  or  a  statistical  test. 
Under  the  deterministic  test,  a  predicted 
concentration  above  0.124  parts  per 
million  (ppm)  ozone  indicates  that  the 
area  is  expected  to  exceed  the  standard 
in  the  attainment  year  and  a  prediction 
at  or  below  0.124  ppm  indicates  that  the 
area  is  expected  to  not  exceed  the 
standard.  Under  the  statistical  test, 
attaiiunent  is  demonstrated  when  all 
predicted  (i.e.,  modeled)  1-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at,  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled).* 

In  1996,  EPA  issued  gwdance  *  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App.  W,  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e..  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attaiiunent, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  imcertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attaiiunent. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 


process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
frequency  and  pervasiveness  of  l-hoiu 
ozone  NAAQS  exceedances.  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance  ^  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circiunstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP,  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  vedues 
(4th  highest  daily  maximiun  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  futiue  design  value 
is  expected  to  be  at  or  below  tke  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances,  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions.  The  method  outlined  in 
EPA's  1999  guidance  uses  the  highest 
measiued  design  value  from  all  sites  in 
the  nonattainment  area  for  each  of  three 
years.^  The  three  year  "design  value" 


*  Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007,  June  1996. 


•"Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions,  Not  Modeled."  U.S.  Envtronmental 
Protection  Agency.  Office  of  Air  Quality  Planning 
and  Standards.  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Quality  Modeling  Group, 
Research  Triangle  Park,  NC  27711.  November  1999. 
Web  site:  http://www.epa.gov/ttn/scram. 

'A  conunenter  criticized  the  1999  guidance  as 
flawed  on  grounds  that  it  allows  the  averaging  of 
the  three  highest  air  quality  sites  across  a  region, 
whereas  EPA's  1991  and  1996  modeling  guidance 
requires  that  attainment  be  demonstrated  at  each 
site.  This  has  the  effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against  higher 
concentrations  thus  reducing  the  total  emission 
reduction  needed  to  attain  at  the  higher  site.  The 
commenter's  concern  is  misplaced.  EPA  relies  on 
this  averaging  only  for  purposes  of  determining  one 
component,  the  amount  of  additional  emission 
reductions  not  modeled,  of  the  WOE  determination. 
The  WOE  determination,  in  turn,  is  intended  to  be 


Federal  Register /Vol.  66.  No.  2 /Wednesday,  January  3.  2001 /Rules  and  Regulations 


681 


represents  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions,  lliis  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e..  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  resiUt  is  an  attaiiunent  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  bom  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  residt  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors.  Although  a  commenter 
criticized  this  technique  for  estimating 
ambient  improvement  because  it  does 
not  incorporate  complete  modeling  of 
the  additional  emissions  reductions,  the 
regulations  do  not  mandate  or  nor  does 
EPA  guidance  suggest  that  States  must 
model  all  control  measures  being 
implemented.  Moreover,  a  component 
of  this  technique-the  estimation  of 
future  design  value,  should  be 
considered  a  model  predicted  estimate. 
Therefore,  results  from  this  technique 
are  an  extension  of  "photochemical 
grid"  modeling  and  are  consistent  with 
Section  182(c)(2)(A).  Also,  a  commenter 
believes  EPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
used  to  estimate  additional  emission 
reductions.  EPA  provided  a  full  60-day 
period  for  comment  on  all  aspects  of  the 
proposed  rule.  EPA  has  received  several 


a  qualitative  assessment  of  whether  additional 
factors  (including  the  additional  emissions 
reductions  not  modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to  attain. 


comments  on  the  technical  aspects  of 
the  approach  and  the  results  of  its 
application,  as  discussed  above  and  in 
the  responses  to  the  individual  SIP's. 

A  commenter  states  that,  application 
of  the  method  of  attainment  analysis  in 
the  December  16, 1999  guidance  will 
yield  a  lower  control  estimate  than  if  we 
relied  entirely  on  reducing  maximum 
predictions  in  every  grid  cell  to  less 
than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  this  approach 
may  overestimate  needed  controls  (e.g., 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell;  and  if  the  model  over  predicts 
observed  concentrations,  predicted 
controls  may  also  be  overestimated, 
etc.).  In  recognition  of  this  EPA  has 
considered  other  evidence  to  make  these 
determinations,  as  described  above 
through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  reasonable  determination  that 
the  control  measures  adopted  more 
likely  than  not  will  lead  to  attainment. 
Under  the  WOE  determination,  EPA  has 
made  these  determinations  based  on  all 
of  the  information  presented  by  the 
States  and  available  to  EPA.  The 
information  considered  includes  model 
results  for  the  majority  of  the  control 
measures.  Though  all  measures  were  not 
modeled,  EPA  reviewed  the  model's 
response  to  changes  in  emissions  as 
well  as  observed  air  quality  changes  to 
evaluate  the  impact  of  a  few  additional 
measures,  not  modeled.  EPA's  decision 
was  further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  2003  and  to  adopt 
additional  measures,  if  the  anticipated 
progress  is  not  being  made. 

A  commenter  fiuroer  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  groimds  that 
EPA  employed  a  rollback  modeling 
technique  that,  according  to  the 
commenter.  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  51  App.  W  section  6.2. I.e. 
provides.  "Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies."  Section  14.0  of  appendix  W 
defines  "rollback"  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20%  improvement  in  ozone 
is  needed  for  the  area  to  reach 
attainment,  it  is  assiuned  a  20% 
reduction  in  VOC  would  be  required. 
There  was  no  approach  for  identifying 
NOx  reductions.  The  "proportional 


rollback"  approach  is  a  purely 
empirically/mathematically  derived 
relationship,  and  is  not  what  EPA  did. 
The  prohibition  in  Appendix  W  applies 
to  the  use  of  a  rollback  method  which 
is  empirically/mathematically  derived 
and  independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  imder  proposal.  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone.  This 
did  Eissume  a  linear  relationship 
between  the  precursors  and  ozone  for  a 
small  amount  of  ozone  improvement. 
EPA  has  generally  relied  on 
photochemical  modeling  to  evaluate  the 
attainment  demonstrations  and  their 
control  strategies,  and  has  used  locally 
derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  This  limited  use  of 
adjustment  factors  is  more  technically 
sound  than  the  unacceptable  use  of 
proportional  rollback.  The  limited  use 
of  adjustment  factors  is  more  practical 
in  light  of  the  uncertainty  in  the 
modeling,  the  resources  and  time 
required  to  perform  additional 
modeling,  and  the  requirement  that 
areas  perform  a  progress  check  by  the 
end  of  2003. 

Contrary  to  concerns  expressed  by  a 
commenter,  EPA  did  not  err  by 
modifying  the  modeling  requirements 
without  first  proposing  to  do  so.  Section 
3.0  of  appendix  W  states,  "It  should  not 
be  construed  that  the  preferred  models 
identified  here  are  the  only  models 
available  for  relating  emissions  to  air 
quality."  Section  3.2.2  of  Appendix  W 
further  provides  that  the  "determination 
of  acceptability  of  a  model  is  a  Regional 
Office  responsibility.  Where  the 
Regional  Administrator  finds  that  an 
alternative  model  is  more  appropriate 
than  a  preferred  model,  that  model  may 
be  used  subject  to  the  reconunendatioiu 
in  appendix  W.  This  finding  will 
normally  result  from  a  determination 
that  (1)  a  preferred  air  quality  model  is 
not  appropriate  for  the  particidar 
application;  or  (2)  a  more  appropriate 
model  or  analytical  procedure  is 
available  and  is  applicable."  Therefore. 
EPA  does  have  the  discretion  to  identify 
a  more  appropriate  analytical  procedure 
without  undergoing  rulemaking  on 
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updates  to  Appendix  W.  Also,  as 
discussed  above,  by  reference  to  the 
modeling  guidance,  Appendix  W  was 
designed  to  allow  changes  in  the 
predictive  tools  and  data  bases  without 
imdeigoing  additional  rulemaking.  In 
any  event,  the  EPA  is  taking  comment 
during  the  SIP  rulemaking  process  on 
the  application  of  its  guidance. 

A  commenter  also  expressed  concern 
than  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  EPA  disagrees. 
The  WOE  determinations  are  made  on  a 
case-by-case  basis.  EPA  has  approved 
attainment  demonstrations  based  on 
WOE  determinations,  generally  with  a 
requirement  for  additional  reductions 
not  modeled,  only  when  the 
photochemical  modeling  provides  a 
basis  for  believing  that  the  SIP  controls 
will  achieve  substantial  ozone 
reductions,  if  not  attaiiunent  levels.  The 
fact  that  the  WOE  factors  are 
incremental  and  differ  between 
demonstrations,  leads  EPA  to  conclude 
these  determinations  may  be  made  on  a 
case-by-case  basis,  without  hard-and- 
fast  guidelines.  Moreover,  EPA  believes 
that  the  WOE  approach  is  bounded  by 
the  strength  of  the  various  factors  that 
may  be  applied.  The  commenter  added, 
as  an  example,  EPA's  application  of  the 
WOE  approach  to  the  Washington,  D.C. 
attainment  demonstration  where 
modeling  showing  an  ozone  level  (as 
adjusted)  of  142  ppb  was  compared  to 
the  acceptable  upper  limit  of  137  ppb. 
The  commenter  observed  that  EPA 
adjusted  the  modeled  prediction  on 
average  by  a  factor  of  19%  to  account  for 
model  over  prediction,  and  stated  that 
such  an  adjustment  was  not  appropriate. 
In  EPA's  view,  the  19%  over  prediction 
that  imderlies  the  142  ppb  level  is  only 
a  rough  approximation  of  the  extent  of 
modeling  uncertainty.  In  EPA's  view, 
consideration  of  model  performance 
(specifically,  a  bias  to  under-  or  over- 
predict  ozone  levels)  is  one  way  to 
assess  modeling  imcertainty.  To  further 
address  uncertainty,  EPA  applied  the 
1999  guidance  to  estimate  the  future 
design,  in  the  same  manner  as  applied 
to  all  of  the  other  attainment 
demonstrations  received.  Both  the 
assessment  of  model  performance  and 
the  estimated  future  design  value  were 
used  in  the  WOE  determination.^ 


The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attainment.  WOE  is  not  used  to 
adjust  model  results.  WOE  is  additional 
analysis  that  is  reviewed  when  there  is 
reason  to  question  the  attaiiunent 
demonstration.  For  the  current 
demonstrations  under  proposal,  EPA's 
decision  to  approve  the  demonstrations 
relied  not  only  on  the  modeling,  but 
other  WOE,  as  well.  For  example,  EPA 
considered  ciurent  air  quality,  model 
performance  (over-as  well  as  luider- 
prediction),  number  of  episode  days, 
model  predicted  future  design  values, 
and  residts  from  the  regional  modeling 
for  the  NOx  SIP  call,  where  applicable. 
For  a  given  attainment  demonstration 
any  one  of  these  elements  could  have 
indicated  the  area  may  not  attain.  But 
collectively  the  information  supported 
EPA's  decision.  EPA  has  applied  WOE 
determinations  to  all  of  the  current 
demonstrations  under  proposal, 
although  except  for  the  Chicago  and 
Milwaukee  attaiiunent  demonstrations, 
the  modeling  results  submitted  do  not 
pass  the  recommended  "modeled 
attainment  test."  Reference  the 
individual  proposals  for  how  WOE  was 
applied  in  each  case.  These 
determinations  were  made  based  on 
EPA's  best  understanding  of  the 
problem  and  relied  on  a  qualitative 
assessment  as  well  as  quantitative 
assessments  of  the  available 
information.  In  some  cases,  EPA 
believed  the  demonstration  of 
attainment  was  not  conclusive,  and  in 
these  cases  EPA  made  the  determination 
that  additional  emission  reductions 
were  needed  to  strengthen  the 
demonstration. 

The  commenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 


'  Observing  that  for  the  attainment  demonstration 
for  the  Washington.  D.C.  area,  EPA  reduced 
modeled  ozone  values  by  19%  to  account  for  model 
overprediction,  a  commenter  criticized  this 
technique  as  lacking  technical  justification.  EPA 
guidance  recommends  assessment  of  model 
performance  (both  over-  and  under- prediction]  as 
one  of  the  factors  affecting  the  model  results.  In 
general  performance  measures  that  fall  within  EPA 
recommended  ranges  are  considered  as  an 
indication  that  the  model  is  perfbrming  acceptably. 


For  the  Washington,  D.C.  area.  EPA  explained  how 
performance  was  more  closely  reviewed  and  used 
as  part  of  the  WOE.  The  technique  is  described  in 
"Technical  Support  Document  for  the  One-Hour 
Ozone  Attainment  Demonstrations  submitted  by  the 
State  of  Maryland,  Commonwealth  of  Virginia  and 
the  District  of  Columbia  for  the  Metropolitan 
Washington,  D.C  Ozone  Nonattainment  Area," 
November  30. 1999.  The  modeled  peak  ozone 
results  generally  correlated  (in  geographic 
proximity)  with  the  monitored  peak  ozone 
emissions  (and  the  modeled  plume  generally 
correlated  (in  geographic  proximity)  with  the 
observed  ozone  plume),  except  that  the  peak 
modeled  ozone  levels  averaged  approximately  19- 
20%  higher  than  the  peak  monitored  levels. 
Modeling  uncertainties  (including,  for  example,  the 
non-linearity  of  the  modeling)  lead  EPA  to  conclude 
that  adjusting  each  modeled  peak  by  the  19% 
average  over-prediction  was  at  least  as  sensible  as 
adjusting  each  modeled  peak  by  an  amount  that 
corresponds  to  that  modeled  peak's  relationship  to 
the  monitored  ozone  value  in  the  same  vicinity. 


ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicate  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM  model.  EPA  did 
consider  the  monitoring  data  along  with 
other  information  in  these 
determinations.  When  reviewing  the 
monitoring  data,  EPA  considered  other 
factors.  For  example,  high  monitoring 
values  may  have  occurred  for  many 
reasons  including,  fluctuations  due  to 
changes  in  meteorology  and  lack  of 
emission  reductions.  "The  1999  monitor 
values  do  not  reflect  several  control 
programs,  both  local  and  the  regional  . 
which  are  schedided  for 
implementation  in  the  next  several 
years.  And  the  1999  meteorology  in  the 
Northeast  was  such  that  July  1999  was 
one  of  the  warmest  (ranked  9th)  ever 
experienced  since  1895.  ^  In  addition  to 
the  heat,  the  middle  and  southern 
portions  of  the  Northeast  were  also  drier 
than  average  during  this  month.  This 
information  supports  EPA's  belief  that 
the  high  exceedances  observed  in  1999 
are  not  likely  to  reoccur  frequent 
enough  to  cause  a  violation,  once  the 
controls  adopted  in  these  SIP's  are 
implemented.  There  is  little  evidence  to 
support  the  statement  that  ozone  levels 
in  many  cities  during  1999  continue  to 
exceed  the  NAAQS  by  margins  as  wide 
or  wider  than  those  predicted  by  the 
UAM.  Since  areas  did  not  model  1999 
ozone  levels  using  1999  meteorology 
and  1999  emissions  which  reflect 
reductions  anticipated  by  control 
measures,  that  are  or  will  be  approved 
into  the  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 
Therefore,  we  can  not  determine 
whether  or  not  the  monitor  values 
exceed  the  NAAQS  by  a  wider  margin 
than  the  UAM  predictions  for  1999.  In 
summary,  there  is  little  evidence  to 
support  the  conclusion  that  high 
exceedances  in  1999  will  continue  to 
occur  after  adopted  control  measures  are 
implemented. 

hi  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 


"http://www.ncdc.noaa.gov/ol/climate/research/ 
1999/perspectives.html  and  "Regional  Haze  and 
Visibility  in  the  Northeast  U.S.,"  NESCAUM  at 
http://www.nftsr.aiim.org/pdl/pubslistpdf 
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evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  or  otherwise  {i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets).  States  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOB1LE6 
model  is  released.  EPA  will  work  with 
States  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  Corrections,  if  needed, 
will  be  made  in  time  for  the  progress 
check  in  2003  and  if  the  analysis 
indicates  additional  measures  are 
needed,  EPA  will  take  the  appropriate 
action. 

Comment  2:  Commenters  state  that 
even  with  the  upwind  NOx  reductions 
anticipated  by  EPA's  NOx  SIP  Call  Rule, 
neither  photochemical  grid  modeling 
conducted  by  MA  and  other  New 
England  states,  nor  the  so-called 
"weight  -of-evidence"  approach 
demonstrates  that  MA  will  achieve 
attainment  by  1999,  by  2003  or  by  any 
other  date. 

Response  2:  The  Springfield, 
Massachusetts  1-hour  ozone  attainment 
demonstration  is  based  on 
photochemical  grid  modeling  and 
weight  of  evidence  analyses  as 
recommended  in  the  guidance.^" 
Comments  on  the  use  of  this  approach 
and  its  consistency  writh  Section 
182(c)(2)(A)  of  the  CAA  are  discussed  in 
response  1  above  of  section  Vn.B.  This 
guidance  allows  the  use  of  a  WOE 
analysis  to  support  a  modeled  control 
strategy  that  does  not  predict 
concentrations  that  are  at  or  below  the 
1-hour  ozone  NAAQS  compliance  level 
of  124  ppb. 

Using  estimated  emissions  for  1999 
the  model  predicts  a  maximum  1-hour 
concentration  of  168  ppb.  However, 
based  on  1997-1999  observations  the 
area's  design  value  is  128  ppb.  It  thus 
appears  that  the  area's  air  quality  is 
improving  at  a  faster  rate  than  what  the 
model  predicts.  Or  the  differences 


'""Guideline  for  Regulatory  Application  of  the 
Urban  Airshed  Model",  EPA-450/4-91-013,  July 
1991;  "Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  ozone  N/\j\QS," 
EPA-454/B-95-007,  June  1996;  and  "Guidance  for 
Improving  Weight  of  Evidence  Through 
Identification  of  Additional  Emission  Reductions, 
Not  Modeled,"  EPA.  November  1999.  Web  site: 
http://www.epa.gov/ttn/scram. 


between  model  predictions  and 
observations  may  be  due  to  model 
inputs  such  as  emission  estimates  and/ 
or  meteorology  assumptions.  This 
example  highlights  why  use  of  a  single 
model  prediction  as  the  determining 
factor  may  not  be  appropriate.  To 
further  address  this  issue,  EPA  used  the 
model  predictions  before  and  after 
controls  to  estimate  the  expected  change 
in  ozone  and  predict  a  future  design 
value,  as  described  in  the  guidance, 
"Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  The  predicted  future  design 
value  from  this  analysis  indicates  the 
area  will  attain  through  implementation 
of  the  control  measures  modeled. 

There  are  five  ozone  air  quality 
monitors  in  the  Springfield, 
Massachusetts  nonattainment  area.  They 
are  in  the  towns  of  Chicopee,  Agawam, 
Ware,  Adams  and  Amherst.  The  monitor 
in  Adams  is  in  a  remote  mountaintop 
location  and  has  only  recorded  two 
exceedances  of  the  1-hour  ozone 
standard  since  1989  and  is  clearly  in 
attainment  with  the  ozone  standard  and 
therefore  is  not  an  issue  vis-a-vis 
attainment/nonattainment.  The  other 
four  monitors  were  aU  recording 
violations  of  the  1-hour  ozone  standard 
when  the  area  was  classified  as  serious 
in  1991  (based  on  ozone  data  from  (1987 
to  1989).  Since  the  original 
classification,  all  of  these  sites  have 
shown  a  substantial  decrease  in  ozone 
due  to  emission  reductions,  both  within 
Massachusetts  and  also  upwind  from 
Massachusetts.  The  Ware  site  with  a 
1999  design  value  of  128  ppb,  is  the 
only  site  in  western  Massachusetts  that 
recorded  violations  of  the  ozone 
standard  based  on  1997-1999  data.  A 
linear  fit  of  those  two  design  values  (167 
ppb  in  1989  and  128  ppb  in  1999) 
shows  a  drop  of  over  3  ppb  per  year  of 
ozone.  This  observed  rate  of 
improvement  in  air  quality  per 
reduction  in  emissions  is  consistent 
with  the  analyses  of  the  modeling 
results  for  the  NOx  SIP  call  and  the 
local  control  measures  and  supports  the 
expectation  that  a  4  ppb  improvement 
in  ozone  will  occur  by  2003,  and  very 
likely  sooner. 

It  must  be  noted  that  the  year-to-year 
decline  in  ozone  levels  is  rarely  linear 
and  year-to-year  variations  do  occur, 
but,  since  these  four  ozone  sites  all 
show  a  substantial  downward  trend  in 
one-hour  ozone  concentrations,  and 
precursor  emissions  are  projected  to 
keep  falling,  both  within  the 
nonattainment  area  and  upwind  from  it, 
there  is  no  reason  to  believe  that  this 
dov\mward  trend  will  not  continue.  The 
emission  reductions  will  be  a  result  of 


the  following:  the  mobile  fleet  (i.e.  cars) 
turnover,  reductions  from  large  point 
sources  due  to  the  OTC  NOx 
Memorandum  of  Understanding  (MOU) 
and  additional  reductions  from  the  NOx 
SIP  call.  In  addition,  Phase  n 
reformulated  gasoline,  and  ultimately 
Tier  2  automobile  standards  and  low 
sulphur  gasoline,  along  with  other 
federal  control  measures  (i.e.  controls 
on  non-road  engines)  should  maintain 
the  downward  trend  in  both  emissions 
and  ambient  concentrations.  Also, 
Massachusetts  started  an  enhanced  I/M 
program  in  Oct.  1999  which  will  yield 
additional  emission  reductions. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  reasonable  determination  that 
the  control  measures  adopted  more 
likely  than  not  will  lead  to  attainment. 
Under  the  WOE  determination,  EPA  has 
made  this  determination  based  on  all  of 
the  information  presented  by  the  State 
and  available  to  EPA.  This  includes 
model  results  for  the  local  control 
measures  and  the  regional  NOx  SIP  call 
along  with  additional  analyses  of  air 
quality  data  and  estimates  of  future 
design  values.  Therefore,  EPA  believes 
that  western  Massachusetts  will  attain 
the  standard,  as  expeditiously  as 
practicable,  through  implementation  of 
adopted  local  controls  and  regional  NOx 
reductions. 

C.  Reliance  on  NOx  SIP  Call  and  Tier 
II  Modeling 

Comment:  Given  the  tincertainty 
surrounding  the  NOx  SIP  Call  at  the 
time  of  EPA's  proposals  on  the 
attainment  demonstrations,  there  is  no 
basis  for  the  conclusion  reached  by  EPA 
that  states  should  assume 
implementation  of  the  NOx  SIP  Call,  or 
rely  on  it  as  a  part  of  their 
demonstrations.  The  commenter 
references  modehng  data  which 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

The  commenter  adds  that  there  are 
errors  in  the  emissions  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR). 
The  commenter  believes  that  because  of 
inaccurate  inventories  the  modeling 
analyses,  estimates  of  air  quality  based 
on  that  modeling,  and  estimates  of 
EPA's  Tier  II  tailpipe  emissions 
reduction  program  not  modeled  in  the 
demonstrations,  are  also  flawed. 

Response:  In  Michigan  v.  EPA,  213 
F.3d  663  (D.C.  Cfr.  2000),  Uie  court 
upheld  the  NOx  SIP  Call  on  most  issues, 
although  a  subsequent  order  of  the  court 
delays  the  implementation  date  to  no 
later  than  May  31,  2004.  EPA  is  moving 
forward  to  implement  those  portions  of 
the  rule  that  have  been  upheld,  ensuring 
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that  most — if  not  all— of  the  emission 
reductions  from  the  NOx  SIP  call 
assumed  by  the  States  in  their  1-hour 
ozone  NAAQS  attainment 
demonstrations  will  occur.  EPA's 
modeling  to  determine  the  region-wide 
impacts  of  the  NOx  SIP  call  clearly 
shows  that  regional  transport  of  ozone 
and  its  precursors  is  impacting 
nonattainment  areas  several  states  away, 
and  this  analysis  was  upheld  by  the 
court.  Therefore,  it  is  appropriate  for 
States  to  assume  implementation  of  the 
NOx  SIP  Call. 

The  EPA  considered  many  factors 
when  making  these  determinations.  No 
single  piece  of  information  was 
determinant.  It  is  important  to  recognize 
that  the  regional  modeling  for  the  Tier 
n  rule  was  not  used  in  the  1-hour 
attainment  demonstrations  and  that  the 
SNPR  modeling  was  only  one  of  several 
factors  considered.  EPA's  decision  was 
based  on  a  qualitative  assessment  of  the 
information  presented.  Information 
reviewed  included  results  of  the 
modeled  attainment  test,  along  with 
other  supplemental  information  such  as 
other  modeled  outputs  (e.g.,  changes  in 
the  predicted  frequency  and 
pervasiveness  of  1-hour  ozone  NAAQS 
exceedances  and  predicted  changes  in 
the  ozone  design  value);  actual  observed 
air  quality  trends  (i.e.  analyses  of 
monitored  air  quality  data);  estimated 
emissions  trends;  base  year  model 
performance;  SNPR  derived  future 
design  values;  the  responsiveness  of  the 
model  predictions  to  further  controls; 
and  for  some  of  the  demonstrations 
estimates  of  additional  emission 
reductions.  EPA  recognizes  that  any  and 
all  of  this  information  has  some  degree 
of  imcertainty,  including  the  SNPR 
modeling.  EPA  recognizes  that  these 
uncertainties  should  be  considered 
when  making  these  determinations  and 
that  is  why  EPA  considered  other 
foctors.  EPA's  weight  of  evidence 
determinations  are  not  affected  by  error 
in  any  one  piece  of  the  information. 

D.  Impact  of  the  NOx  SIP  Call  on 
Attainment  of  the  1  -Hour  NAAQS 

Comment:  One  commenter  states  that 
Massachusetts's  NOx  emissions 
interfere  with  attsunment  in  downwind 
areas  of  New  Hampshire  and  Maine  and 
that  Connecticut's  NOx  emissions 
interfere  with  attainment  in  downwind 
areas  of  Massachusetts,  New  Hampshire 
and  Maine.  Therefore,  the  commenter 
states  that  significant  additional  NOx 
reductions  are  needed  for  these  areas  to 
attain  the  1-hour  ozone  NAAQS.  The 
commenter  also  remarked  that  neither 
Massachusetts  nor  Connecticut  has 
committed  to  adequate  emission  control 
strategies. 


Response:  In  the  final  rule  for  the 
NOx  SIP  Call  (63  FR  57394,  October  27, 
1998),  EPA  indicated  that  Massachusetts 
contains  sources  that  contribute 
significantly  to  1-hour  nonattainment  in 
Maine  and  New  Hampshire,  and  that 
Connecticut  contains  sources  that 
contribute  significantly  to  1-hour 
nonattainment  in  Massachusetts,  Maine 
and  New  Hampshire.  The  NOx  SIP  Call 
rule  specified  the  emissions  that 
Connecticut  and  Massachusetts  were 
required  to  regulate  to  address  their 
significant  contribution  to 
nonattainment  in  these  downwind 
States.  Massachusetts  submitted  a  rule 
meeting  the  NOx  SIP  call  on  November 
19. 1999,  and  EPA  proposed  approval  of 
this  rule  on  July  12,  2000  (65  FR  42907). 
Similarly,  Connecticut  submitted  a  rule 
in  response  to  the  NOx  SIP  call  on 
October  1, 1999.  and  EPA  proposed 
approval  on  July  12.  2000  (65  FR 
42900).  On  October  20,  2000,  the 
Regional  Administrator  signed  notices 
fully  approving  these  rules.  As  of 
December  21,  2000,  this  approval  was 
awaiting  publication.  These  rules  have 
addressed  Massachusetts's  and 
Connecticut's  contribution  to  ozone 
nonattainment  in  downwind  areas.  In 
addition,  recent  air  quality  monitoring 
data  for  1998-2000,  which  have  been 
quality  assiued,  indicate  that  the 
Portland,  ME,  and  Portsmouth-Dover- 
Rochester,  NH,  ozone  nonattainment 
areas  no  longer  violate  the  1-hour  ozone 
NAAQS. 

E.  RACM  (Including  Transportation 
Control  Measures) 

1.  Comments  on  December  16, 1999 
Proposal 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 
(TCMs)  was  cited  in  several  comments, 
but  potential  stationary  source  controls 
were  also  covered.  Oiie  commenter 
stated  that  mobile  source  emission 
budgets  in  the  plans  are  by  definition 
inadequate  because  the  Sffs  do  not 
demonstrate  timely  attainment  or 
contain  the  emissions  reductions 
required  for  all  RACM.  That  commenter 
claims  that  EPA  may  not  find  adequate 
a  motor  vehicle  emission  budget 
(MVEB)  that  is  derived  from  a  SIP  that 
is  inadequate  for  the  purpose  for  which 
it  is  submitted.  The  commenter  alleges 
that  none  of  the  MVEBs  submitted  by 
the  states  that  EPA  is  considering  for 
adequacy  is  consistent  with  either  the 


level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 
that  for  measures  that  are  not  adopted 
into  the  SIP,  the  State  must  provide  a 
justification  for  why  they  were 
determined  to  not  be  RACM. 

Response:  The  EPA  reviewed  the  SIP 
submittals  for  the  four  serious  areas 
(Greater  Connecticut,  Western 
Massachusetts  (Springfield); 
Washington,  D.C.-Virginia-Maryland; 
and  Atlanta,  Georgia  ")  and  determined 
that  they  did  not  include  sufficient 
documentation  concerning  available 
RACM  measures.  Therefore,  EPA 
reviewed  numerous  potential  RACM 
measures.  As  part  of  this  review,  EPA 
developed  an  analysis,  which  has  been 
placed  in  the  dockets  for  the  SIPs  for  the 
serious  areas  to  help  address  this  issue: 
"RACM  Analysis  for  Four  Serious  Areas 
Designated  Nonattainment  for  1-hr 
Ozone  NAAQS."  U.S.  Environmental 
Protection  Agency;  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park.  NC  27711;  and  Office  of 
Transportation  and  Air  Quality,  Ann 
Arbor,  MI  48105.  October  12,  2000.  An 
electronic  version  of  EPA's  RACM 
analysis  cited  above  can  be  downloaded 
at  www.epa.gov/ttn/rto  under  "What's 
New."  The  EPA  published  a  notice  of 
availability  of  this  material  on  October 
16,  2000  (65  FR  61134)  and  provided 
initially  a  15  day  public  comment 
period  on  the  material.  The  EPA 
extended  the  public  comment  period  on 
this  supplemental  material  for  an 
additional  1 5  days  in  a  notice  published 
November  2,  2000  (65  FR  65818)  and 
corrected  on  November  9,  2000  (65  FR 
67319). 

Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498, 13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 


>  <  This  response  to  comment  document  will  not 
address  Atlanta;  that  will  be  addressed  in  the  hiture 
when  EPA  takes  final  rulemaking  action  on  the 
Atlanta  SIP. 
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considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally,  EPA  indicated  that 
states  could  reject  measiu-es  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  would  be 
economically  or  technologically 
infeasible.  The  EPA  also  issued  a  recent 
memorandum  re-confirming  the 
principles  in  the  earlier  guidance, 
entitled,  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  November  30. 1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

The  EPA's  RACM  analysis  cited  above 
evaluated  emission  levels  of  oxides  of 
nitrogen  and  volatile  organic 
compounds  and  their  relationship  to  the 
application  of  current  and  anticipated 
control  measures  expected  to  be 
implemented  in  four  serious  one-hour 
ozone  nonattainment  areas.  This 
analysis  was  done  to  determine  if 
additional  RACM  are  available  after 
adoption  of  Clean  Air  Act  required 
measures  for  the  four  serious  ozone 
nonattainment  areas.  The  analysis 
supplemented  the  December  16, 1999 
proposals  to  approve  the  1-hour  03 
NAAQS  attainment  demonstrations  in 
these  areas. 

Based  on  this  analysis  and  other 
information  discusseid  below.  EPA 
concluded  that  additional  emission 
control  measures  would  not  advance  the 
attainment  date  and  therefore  do  not 
constitute  RACM  in  three 
nonattainment  areas:  Greater 
Connecticut;  Springfield, 
Massachusetts;  and  Metropolitan 
Washington.  The  EPA  therefore 
concludes  that  the  SIPs  for  these  areas 
meet  the  requirement  for  adopting 
RACM. 

In  addition  to  control  measures 
already  implemented  locally,  each  of 
the  three  areas  relies  in  large  part  on 
reductions  from  outside  the 
nonattainment  areas  from  EPA's  NOx 
SIP  call  rule  or  section  126  rule  (65  FR 
2674.  January  18.  2000)  to  reach 
attainment.  In  the  NOx  SIP  call.  63  FR 
57356,  EPA  concluded  that  reductions 
from  various  upwind  states  were 
necessary  to  provide  for  timely 
attainment  in  nonattainment  areas  in 
various  downwind  states,  including  all 
four  of  the  nonattainment  areas  that 
were  the  subject  of  this  analysis.  The 
NOx  SIP  call  therefore  estabUshed 
requirements  for  control  of  sources  of 


significant  emissions  in  all  upwind 
states.  However,  these  reductions  were 
not  slated  for  full  implementation  until 
May  2003.  Further,  the  United  States 
Court  of  Appeals  for  the  District  of 
Colimibia  Circuit  recently  ordered  that 
EPA  could  not  require  Sffs  to  provide 
for  full  implementation  of  the  NOx  SIP 
call  prior  to  May  2004.  Michigan,  et  al.. 
V.  EPA.  D.C.  Cir.  No.  98-1497,  Order  of 
Aug.  30,  2000." 

"The  attainment  demonstrations  for 
these  three  serious  areas  indicate  that 
the  ozone  benefit  expected  to  be 
achieved  from  regional  NOx  reductions 
(such  as  the  NOx  SIP  call)  are 
substantial.  (See  the  individual 
attainment  demonstrations  in  the  docket 
for  each  of  these  areas.) 

EPA  had  proposed  to  approve  an 
attainment  date  extension  beyond  the 
original  attainment  date  specified  in  the 
Clean  Air  Act  (November  1999)  for  each 
of  the  three  serious  areas:  to  2007  for 
Greater  Connecticut;  to  2003  for 
Western  Massachusetts;  and  to  ^005  for 
Metropolitan  Washington.  The  rationale 
for  such  extensions  is  discussed  in 
detail  extensions  elsewhere  in  this 
response  to  comments  document.  See 
section  Vn.A.  Briefly,  however,  the 
extensions  are  being  given  mainly  due 
to  the  fact  that  these  areeis  will  have  to 
rely  on  emission  reductions  irom. 
upwind  areas.  Some  of  those  upwind 
reductions  will  be  provided  under  the 
NOx  SIP  call  rule  with  compliance  in 
2004,  and  from  the  section  126  rule, 
with  compliance  in  2003. 

In  Western  Massachusetts,  some  of 
the  measures  designed  to  achieve 
emissions  reductions  from  within  the 
nonattainment  area — in  particular,  the 
regional  NOx  reductions — will  also  not 
be  fully  implemented  until  just  prior  to 
each  area's  respective  attainment  date. 
One  could  argue  that  the  local  measures 
needed  for  attainment  in  this  area  could 
be  implemented  earlier  and  advance 
attainment.  Additional  reductions 
beyond  those  already  provided  for  in 
the  SIP  for  this  area  could  potentially  be 
implemented  in  the  interim  period  prior 
to  the  reductions  from  these  upwind 
controls;  however,  they  would  only  be 
needed  for  an  interim  period  of  time, 
after  which  the  State  could  actually 
replace  them  if  the  State  submits  a  new 
attainment  demonstration  showing  they 
were  no  longer  necessary.  The  interim 
implementation  of  such  measures  could 
likely  result  in  cases  where  sources 
would  have  to  install  controls,  and  then 
would  be  relieved  of  such 


"Several  Slates  (DE,  PA.  CT,  MA,  Rl.  MD.  NY,- 
NJ)  have  submitted  plans  providing  for  reductions 
by  2003.  EPA  has  fully  approved  three  of  these 
plans  (CT,  MA.  RI). 


responsibility,  which  could  be 
disruptive.  "Thus,  EPA  believes  this 
situation — where  the  local  controls 
would  only  marginally  advance 
attainment — supports  a  finding  that  the 
additional  controls  would  not  be 
considered  RACM. 

Also,  the  development  of  rules  for 
sources  in  the  Springfield, 
Massachusetts  nonattainment  area  for 
which  little  control  information  may 
exist — especially  a  large  number  of  very 
different  source  categories  of  small 
sources — will  likely  take  much  longer 
than  development  of  rules  for  source 
categories  for  which  control  information 
exists  or  that  comprise  a  smaller  number 
of  larger  sources.  The  longer  the  time 
frame  for  development  of  rules  by  the 
State  would  decrease  the  possibility  that 
the  emission  reductions  from  the  rules 
'  would  advance  the  attainment  date 
earlier  than  would  be  achieved  frt>m  the 
larger  amount  of  reductions  expected 
from  upwind  controls,  such  as  the  NOx 
SIP  call  rule  and  the  section  126  rule. 

One  could  also  argue  that  the 
measures  needed  in  the  upwind  area 
that  is  affecting  the  area  in  question 
could  be  implemented  earlier  and 
therefore  CQuld  result  in  earlier 
attainment.  The  EPA  recognizes  that  it 
has  not  taken  final  rulemaking  on  the 
severe  areas  that  affect  the  three  serious 
areas  in  question  (New  York  for  the 
Greater  Connecticut  and  Springfield, 
Massachusetts  nonattainment  areas,  and 
Baltimore  for  the  Metropolitan 
Washington  nonattainment  area). 
However,  since  EPA  must  take 
rulemaking  action  on  the  three  serious 
areas  at  this  time,  and  because  it  does 
not  have  information  to  the  contrary  at 
this  point,  EPA  must  presume  the 
attainment  dates  submitted  by  the  States 
and  for  which  EPA  proposed  approval 
on  December  16,  1999,  and  therefore 
presume  that  emission  controls  for  those 
severe  areas  will  be  implemented  as 
expeditiously  as  practicable  on  a 
schedule  to  achieve  those  reductions. 
Because  EPA  proposed  to  approve  the 
attainment  dates  for  the  severe  areas  in 
question,  it  is  reasonable  to  assimie  that 
the  severe  areas  cannot  implement  their 
measures  to  achieve  attainment  any 
more  expeditiously. 

Thus,  EPA  believes  that 
implementation  of  additional  measures 
in  the  Springfield,  Massachusetts  area 
will  not  advance  the  attainment  date, 
prior  to  the  time  of  full  implementation 
of  the  SIP  call  and/or  the  section  126 
rule. 

Therefore,  EPA  concludes,  based  on 
the  available  documentation,  that  the 
reductions  from  additional  control 
measures  will  not  advance  attainment, 
and  thus  none  of  these  potential 
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measures  analyzed  can  be  considered 
RACM  for  purposes  of  section  172(c)(1) 
for  western  Massachusetts  for  its  1-hour 
ozone  standard  attainment 
demonstration. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  these  three  serious  areas,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  For  1-hour  ozone 
nonattaiiunent  areas  classified  as  severe, 
for  instance,  some  of  which  are  the 
"upwind"  areas  referred  to  in  the  above 
responses  for  serious  areas,  such 
measures  may  in  fact  be  RACM,  and  the 
States  in  which  such  areas  are  located 
have  a  responsibility  to  perform  an 
analysis  of  whether  additional  measiu«s 
are  RACM.  EPA  is  about  to  issue 
additional  guidance  concerning  the 
RACM  requirement  for  the  severe  areas. 
In  addition,  if  in  the  fut\ue  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also,  EPA  has  long  advocated  that 
States  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  e.g.,  http://www.epa.gov/otaq/ 
transp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures — including 
the  kind  that  EPA  itself  evaluated  in  the 
RACM  analysis  for  the  three  serious 
areas — that  even  collectively  do  not 
resiUt  in  many  emission  reductions. 
Furthermore,  EPA  encourages  areas  to 
implement  technically  available  and 
economically  feasible  measures  to 
achieve  emissions  reductions  in  the 
short  term — even  if  such  meas\u«s  do 
not  advance  the  attainment  date — since 
such  measures  will  likely  improve  air 
quality.  Also,  over  time,  emission 
control  measures  that  may  not  be  RACM 
now  for  an  area  may  ultimately  become 
feasible  for  the  same  area  due  to 
advances  in  control  technology  or  more 
cost-effective  implementation 
techniques.  Thus,  areas  should  continue 
to  assess  the  state  of  control  technology 
as  they  make  progress  toward 
attainment  and  consider  new  control 
technologies  that  may  in  fact  result  in 
more  expeditious  improvement  in  air 
quality. 

Discussion  of  other  factors  related  to 
RACM,  such  as  economic  and 
technological  feasibility,  are  discussed 
below  in  responses  to  comments  on 
EPA's  RACM  analysis. 


Elsewhere  in  this  response  to 
comments,  EPA  addresses  the  issue  of 
whether  the  attaimnent  dates  are  as 
expeditious  as  practicable  and  that 
discussion  is  not  repeated  here. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
MVEBs  when  EPA  took  final  action 
determining  the  budgets  adequate  and 
does  not  address  those  issues  again 
here.  The  responses  are  found  at  http:/ 
/www.epa.gov/oms/transp/confonn/ 
pastsips.htm. 

Comments  on  the  supplemental 
material  were  received  from  several 
commenters  and  are  addressed  below. 

Note  that  the  response  to  the 
comment  related  to  severe  areas  will  be 
provided  at  the  time  EPA  takes  final 
rulemaking  action  on  those  areas. 

2.  Comments  on  October  16.  2000 
Notice  of  Availability 

Comment  1 :  EPA  cannot  invent 
rationales  for  the  states:  EPA's  role  is 
limited  to  reviewing  what  the  states 
have  submitted,  and  approving  or 
disapproving  it.  42  U.S.C.  7410(k)(3); 
Riverside  Cement  Co.  v.  Thomas,  843 
F.2d  1246  {9th  Cir.  1988).  EPA  "may 
either  accept  or  reject  what  the  state 
proposes;  but  EPA  may  not  take  a 
portion  of  what  the  state  proposes  and 
amend  the  proposal  ad  libitum."  Id.  If 
states  are  going  to  reject  control 
measures,  their  decision  to  do  so  and 
the  rationale  therefore  must  be  subject 
to  notice  and  hearing  at  the  state  and 
local  level. 

Response  1 :  The  SIP  submittals  from 
the  States  for  the  Metropolitan 
Washington,  Springfield,  Massachusetts, 
and  the  Greater  Connecticut 
nonattainment  areas  contained  no 
measiires  adopted  for  the  sole  purpose 
of  satisfying  the  RACM  requirement. 
The  public  did  have  a  chance  to 
comment  at  the  State  level  on  the  fact 
that  there  were  no  additional  measures. 
The  EPA  interpreted  this  lack  of 
additional  measures  as  an  indication 
that  the  State  did  not  identify  any 
additional  measures  as  meeting  the 
RACM  requirement  under  section 
172(c)(1).  The  EPA  did  not  amend  the 
SIP;  EPA  supplemented  the  rationale 
and  approved  the  SIP  with  an 
explanation  of  why  it  was  acceptable  for 
the  State  to  identify  no  additional 
measures  to  meet  the  RACM 
reqiurement  of  the  Clean  Air  Act. 

The  commenter  cites  Riverside 
Cement  for  the  proposition  that  EPA 
cannot  perform  an  analysis  of  whether 
the  State's  plan  complies  with  the 
CAA's  RACM  requirement.  The  EPA 
believes  that  the  holding  of  that  case  is 
inapplicable  to  these  facts.  In  Riverside 
Cement,  EPA  approved  a  control 


requirement  establishing  an  emission 
limit  into  the  SIP  and  disregarded  a 
contemporaneously-submitted 
contingency  that  would  allow  the  State 
to  modify  the  emission  limit.  Thus,  the 
court  concluded  that  EPA  "amended" 
the  State  proposal  by  approving  into  the 
SIP  something  different  than  what  the 
State  had  intended.  843  F.2d  at  1248.  In 
the  present  circumstances,  EPA  did  not 
attempt  to  modify  a  substantive  control 
requirement  of  the  submitted  plan. 
Rather,  EPA  performed  additional 
analyses  to  determine  if  the  plan,  as 
submitted,  fulfilled  the  substantive 
RACM  requirement  of  the  CAA.  As  a 
general  matter,  EPA  believes  that  States 
should  perform  their  own  analyses  of 
RACM  (as  well  as  submitting  other 
supporting  dociunents  for  the  choices 
they  make).  The  statute  places  primary 
responsibilify  on  the  States  to  submit 
plans  that  meet  the  CAA's  requirements. 
However,  nothing  in  the  CAA  precludes 
EPA  frtjm  performing  those  analyses, 
and  the  CAA  clearly  provides  that  EPA 
must  determine  whether  the  State's 
submission  meets  the  CAA's 
requirements.  Under  that  authority,  EPA 
believes  that  it  is  appropriate,  though 
not  mandated,  that  EPA  perform 
independent  analyses  to  determine 
wheUier  a  submission  meets  the 
requirements  of  the  CAA.  The  EPA  has 
not  attempted  to  modify  the  State's 
submission  by  either  adding  or  deleting 
a  substantive  element  of  the  submitted 
plan.  By  virtue  of  the  supplemental 
RACM  analysis,  EPA  has  concluded  that 
the  State's  initial  submission  contains 
control  measures  sufficient  to  meet  the 
RACM  requirement. 

Copunent  2  (a):  Inappropriate 
grounds  for  rejecting  RACM.  The 
commenter  claims  that  EPA's  bases  for 
rejecting  measures  as  RACM  are 
inappropriate  considerations:  (a)  The 
measures  are  "likely  to  require  an 
intensive  and  costly  effort  for  numerous 
small  area  sources";  or  (b)  the  measures 
"do  not  advance  the  attainment  dates" 
for  the  four  areas.  65  FR  at  61134. 
Neither  of  these  grounds  are  legally  or 
rationally  sufficient  bases  for  rejecting 
control  measures. 

Response  2(a):  The  EPA's  approach 
toward  the  RACM  requirement  is 
groimded  in  the  language  of  the  Clean 
Air  Act.  Section  172(c)(1)  states  that  a 
SIP  for  a  nonattainment  area  must  meet 
the  following  requirement,  "In 
general. — Such  plan  provisions  shall 
provide  for  the  implementation  of  all 
reasonably  available  control  measxu'es  as 
expeditiously  as  practicable  (including 
such  reductions  in  emissions  &x>m 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
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control  technology)  and  shall  provide 
for  attainment  of  the  national  primary 
ambient  air  quality  standards." 
(Emphasis  added.]  The  EPA  interprets 
this  language  as  tying  the  RACM 
requirement  to  the  requirement  for 
attainment  of  the  national  primary 
ambient  air  quality  standard.  The  CAA 
provides  that  the  attaiiunent  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  *  *  *••  the  deadlines 
specified  in  the  CAA.  EPA  believes  that 
the  use  of  the  same  terminology  in 
conjunction  with  the  RACM 
requirement  serves  the  purpose  of 
specifying  RACM  as  the  way  of 
expediting  attainment  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
CAA.  As  stated  in  the  "General 
Preamble"  (57  FR  13498  at  13560,  April 
16, 1992),  "The  EPA  interprets  this 
requirement  to  impose  a  duty  on  all 
nonattaiiunent  areas  to  consider  all 
available  control  measiu^s  and  to  adopt 
and  implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  area  as  components  of  the  area's 
attainment  demonstration."  [Emphasis 
added.]  In  other  words,  because  of  the 
construction  of  the  RACM  language  in 
the  CAA,  EPA  does  not  view  the  RACM 
requirement  as  separate  from  the 
attainment  demonstration  requirement. 
Therefore,  EPA  believes  that  the  CAA 
supports  its  interpretation  that  measiu-es 
may  be  determined  to  not  be  RACM  if 
they  do  not  advance  the  attainment 
date.  In  addition,  EPA  believes  that  it 
would  not  be  reasonable  to  require 
implementation  of  measures  that  would 
not  in  fact  advance  attainment.  See  57 
FR  13560. 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  in  the  CAA.  Therefore, 
the  EPA  interpretation  that  potential 
measures  may  be  determined  not  to  be 
RACM  if  they  require  an  intensive  and 
costly  effort  for  numerous  small  area 
sources  is  based  on  the  common  sense 
meaning  of  the  phrase,  "reasonably 
available."  A  measure  that  is  reasonably 
available  is  one  that  is  technologically 
and  economically  feasible  and  that  can 
be  readily  implemented.  Ready 
implementation  also  includes 
consideration  of  whether  emissions 
&t)m  small  sources  are  relatively  small 
and  whether  the  administrative  burden, 
to  the  States  and  regulated  entities,  of 
controlling  such  soiuces  was  likely  to  be 
considerable.  As  stated  in  the  General 
Preamble,  EPA  believes  that  States  can 
reject  potential  measiu^s  based  on  local 
conditions  including  cost.  57  FR  13561. 

Also,  the  development  of  rules  for  a 
large  number  of  very  different  source 
categories  of  small  sources  for  which 
little  control  information  may  exist  will 


likely  take  much  longer  than 
development  of  rules  for  soiut:e 
categories  for  which  control  information 
exists  or  that  comprise  a  smaller  nimiber 
of  larger  sources.  The  longer  the  time 
fi"ame  for  development  of  rules  by  the 
State  would  decrease  the  possibility  that 
the  emission  reductions  from  the  rules 
in  the  three  nonattaiiunent  areas  would 
advance  the  attainment  date  earlier  than 
would  be  achieved  from  the  larger 
amount  of  reductions  expected  from 
upwind  confrols,  such  as  from  the  NOx 
SIP  call  and  controls  from  severe  areas 
with  later  statutory  attainment  dates. 

Comment  2(b):  EPA's  approach  also 
illegally  assumes  that  the  attainment 
dates  for  these  areas  can  be  extended 
beyond  November  15,  1999  via  the 
Agency's  dovimwind  transport  policy. 

Response  2(b):  As  noted  above,  EPA 
concluded  that  RACM  is  linked  in  the 
language  of  the  Clean  Air  Act  to  the 
attainment  date.  We  elsewhere  respond 
to  comments  that  object  to  EPA's 
approval  of  attainment  date  extensions 
and  do  not  restate  those  responses  here. 
See  Section  VII. A.  Once  an  attainment 
date  is  set  for  an  area,  an  analysis  can 
then  be  made  to  determine  whether  any 
additional  measures  that  may 
potentially  be  RACM  would  advance 
that  attainment  date. 

Comment  3:  Failure  to  quantify 
reductions  needed  to  attain  sooner: 
Even  if  advancement  of  the  attainment 
date  were  a  relevant  test  for  RACM,  EPA 
has  failed  to  rationally  justify  its  claim 
that  additional  control  measures  would 
not  meet  that  test.  To  begin  with, 
neither  the  Agency  nor  the  states  have 
quantified  in  a  manner  consistent  with 
EPA  rules  and  guidance  the  emission 
reductions  that  would  be  needed  to 
attain  the  standard  prior  to  achievement 
of  emission  reductions  required  under 
the  NOx  SIP  call. 

Response  3:  Elsewhere  in  this 
response  to  comments  on  the  proposed 
approval  of  the  1-hour  ozone  SIPs.  EPA 
addresses  the  issue  of  the  attainment 
date  extension.  See  Section  VILA.  EPA 
has  therein  justified  the  position  that 
areas  affected  by  transport  may  need 
additional  time  to  attain — and  in  some 
cases  may  need  an  extension  out  to 
either  the  date  the  NOx  SIP  call  will  be 
implemented  or  the  attainment  date  of 
an  upwind  area  if  it  cannot  attain 
without  the  reductions  from  the  upwind 
area.  In  the  case  of  Springfield, 
Massachusetts,  all  local  measures 
needed  for  attainment,  except  the  rule 
Massachusetts  adopted  to  meet  the  NOx 
SIP  call,  are  already  being  implemented. 
EPA  considers  this  implementation  as 
expeditious  as  practicable. 

The  regulation  Massachusetts  adopted 
to  meet  EPA's  NOx  SIP  call  requires 


compliance  with  covered  emission 
reductions  in  2003.  which  EPA 
considers  as  expeditiously  as 
practicable  for  those  sources. 

Comment  4:  Inadequate  RACM 
analysis:  EPA's  RACM  analysis  is 
grossly  inadequate  in  several  key 
respects. 

Comment  4(a):  EPA's  analysis  fails  to 
provide  the  technical  basis  and 
calculations  by  which  it  developed  its 
emission  reduction  estimates  for  various 
measures.  EPA  failed  to  provide 
citations  to  the  literature  regarding 
estimates  of  emission  reductions  for 
various  TCMs.  EPA  failed  to  specify  the 
level  of  implementation  assiuned  for 
some  of  the  TCMs  in  the  analysis. 

Response  4(a):  EPA's  RACM  analysis 
(found  at  wv\rw.epa.gov/ttn/rto)  did 
provide  the  technical  basis  and 
calculations  for  its  emission  reduction 
estimates  for  controls  possible  for  the 
source  categories  in  the  emission 
inventory.  The  commenter  apparently 
believes  EPA's  analysis  is  insufficient, 
however.  The  technical  basis  for  the 
analyses  and  the  assumptions  used  in 
the  calculation  of  estimated  emission 
reductions  were  derived  from  a  review  ' 
of  the  literature  on  the  implementation 
and  effectiveness  of  TCM's.i^  The  TCMs 
evaluated  depend  on  the  level  of 
implementation.  Implementation 
variables,  representing  levels  of 
implementation  effort,  are  implicit  in 
the  range  of  effectiveness  for  each 
category  of  TCM.  EPA  does  not  believe 
it  is  necessary,  or  even  possible,  to 
evaluate  every  explicit  variation  of 
TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 

Comment  4(b):  EPA's  analysis  looks  at 
only  a  small  universe  of  potential 
measures,  and  does  not  evaluate  all  of 
the  measures  identified  in  public 
comment  and  other  sources. 

Response  4(b):  EPA's  RACM  analysis 
was  intended  to  address  all  potential 
categories  of  stationary  and  mobile 
sources  that  could  provide  additional 
emission  reductions  that  might  be 
considered  RACM.  The  EPA  believes 
that  all  identified  measures  were 
included  in  the  categories  addressed  in 
the  analysis. 


■^Transportation  Control  Measures:  State 
Implementation  Plan  Guidance.  US  EPA  1992; 
Transportation  Control  Measure  Information 
Documents.  US  EPA  1992;  Costs  and  Effectiveness 
of  Transportation  Control  Measures;  A  Review  and 
Analysis  of  the  Literature,  National  Association  of 
Regional  Councils  1994. 
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Comment  4(c):  EPA's  analysis  also 
completely  fails  to  consider  the 
additional  benefits  likely  from 
combined  implementation  of 
complementary  TCMs  e.g.,  parking 
management  along  with  transit 
improvements.  It  is  arbitrary  and 
irrational  for  EPA  to  assume  that  these 
measures  can  and  will  be  implemented 
in  complete  isolation  from  one  another. 

Resftonse  4(c):  EPA  recognizes  that 
many  control  measures — particularly 
TCMs — are  more  effective  if  done  in 
conjimction  with  others.  EPA  maintains, 
however,  that  it  would  be  impossible  to 
analyze  a  seeming  infinite  set  of 
combinations  of  measures  for  possible 
benefits.  The  EPA's  analysis  did  look  at 
all  measures  in  various  categories  and 
concluded  that  as  a  whole  these 
categories  of  measures  would  not 
advance  attaimnent  or  would  otherwise 
not  be  reasonably  available. 

Comment  5:  Stationary  sources:  The 
analysis  of  potential  emission 
reductions  from  additional  stationary 
source  measures  is  flawed  in  several  key 
respects. 

Comment  5(a):  First,  EPA  arbitrarily 
excluded  from  any  consideration  the 
bottom  20%  of  the  stationary  source 
categories. 

Response  5(a):  EPA  does  not  consider 
this  exclusion  arbitrary,  since  it  was 
designed  to  eliminate  bom 
consideration  controls  on  a  number  of 
source  categories  that  were  not  expected 
to  jrield  many  emission  reductions.  The 
EPA  believed  that  controls  on  categories 
with  very  low  emission  reduction 
potential  would  not  constitute  RACM. 
The  fact  that  none  of  the  top  80  percent 
of  the  categories  considered  for 
additional  controls  yielded  measures 
that  EPA  considered  RACM  for  the  areas 
in  question  validates  EPA's  decision  not 
to  analyze  separately  the  bottom  20 
percent  of  the  categories,  which  would 
cumulatively  have  achieved  fewer 
emission  reductions.  Therefore,  EPA 
concludes  that  control  measures  applied 
to  the  bottom  20  percent  of  the 
categories  are  also  not  RACM. 

Comment  5(b):  Second,  EPA  did  not 
consider  potential  additional  controls 
on  electric  generating  units  and  point 
source  combustion  sources. 

Response  5(b):  Undoubtedly  there  are 
additional  controls  that  could  be  placed 
on  electric  generating  units  and  point 
source  combustion  sources.  However, 
EPA  believes  that  the  implementation  of 
the  RACT  requirements  in 
nonattainment  areas  and,  more 
importantly,  the  implementation  of  the 
NOx  SIP  call  in  all  areas  affecting  the 
nonattainment  areas  in  general  provide 
a  level  of  control  that  represents  all 
reasonably  available  controls  for  these 


sources  in  the  areas  in  question.  The 
EPA  believes  that  generally,  the  level  of 
NOx  emissions  control  required  under 
the  NOx  SIP  call  for  larger  sources, 
including  electric  generating  units  and 
point  source  combustion  sources,  is 
greater  than  the  level  of  control 
presumed  by  EPA  luider  the  NOx  RACT 
requirement.  The  NOx  SIP  call  is  based 
on  a  level  of  highly  cost  effective 
controls,  characterized  as  having  a 
$2000  per  ton  cost  effectiveness  or  less 
(63  FR  57400,  October  27, 1998).  The 
presumptive  level  of  RACT  provided  in 
EPA  guidance  is  based  on  cost 
effectiveness  up  to  $1300  per  ton 
(Memorandiun  of  March  16, 1994,  fit)m 
D.  Kent  Berry  re:  "Cost-Effective 
Nitrogen  Oxides  (NOx)  Reasonably 
Available  Control  Technology  (RACT)"). 
EPA  acknowledges  that  controls  with 
costs  higher  than  $2000  per  ton  are 
available  and  may  be  cost-effective. 
However,  the  control  costs  do  not  reflect 
other  concerns  regarding  reasonableness 
of  control.  EPA  received  comments  that 
predicted  problems  with  availability  of 
electrical  generation  even  at  the  NOx 
SIP  call  level  of  control;  therefore,  in  its 
final  NOx  SIP  call  rule.  EPA  included 
provisions  for  a  NOx  supplement  pool 
to  allow  more  time  for  some  units  to 
come  into  compliance  and  thus 
minimize  potential  power  availability 
problems.  At  control  levels  greater  than 
those  in  the  NOx  SIP  call  rule,  EPA 
believes  the  time  States  would  need  to 
provide  for  sources  to  come  into 
compliance  while  avoiding  power 
availability  problems  would  be  more 
than  the  current  amount  of  time  for 
Western  Massachusetts  and 
Metropolitan  Washington  to  attain. 
Therefore,  EPA  had  determined  that 
such  additional  controls  do  not 
constitute  RACM. 

Comment  5(c):  Third,  EPA  assumes 
that  only  a  50%  level  of  control  is 
achievable  for  the  uncontrolled 
emissions.  This  completely 
unsupported  claim  is  hard  to  fathom. 
Response  5(c):  EPA's  long-standing 
guidance  on  the  RACT  requirement  for 
stationary  sources  of  VOC  has  generally 
assumed  a  presumptive  norm  of  81 
percent  control  efficiency;  this 
efficiency  was  based  on  the  assiunption 
of  a  90  percent  capture  efficiency  and  90 
percent  control  efficiency  of  the 
captined  emissions  (0.9  x  0.9  =  0.81). 
However,  the  specific  VOC  RACT 
control  techniques  guidelines  were 
developed  for  emission  sources  for 
which  much  information  about 
emissions  and  controls  was  available. 
The  RACT  rules  often  apply  to  smaller 
sources  as  well  as  to  major  sources. 
There  is  not  nearly  as  much  information 
available  concerning  source  categories 


for  which  RACT  guidelines  have  not 
been  developed;  nor  is  there 
information  regarding  what  controls  are 
appropriate  for  the  smaller  sources  that 
are  not  already  subject  to  RACT. 
Therefore,  without  further  information, 
EPA  was  hesitant  to  assiune  an  81 
percent  level  of  control.  EPA  therefore 
chose  a  50  percent  level  of  control  for 
VOC  control,  which  EPA  believes  is 
reasonable  in  light  of  oin  limited 
knowledge  on  available  controls. 

The  EPA  established  guidance  to 
States  in  complying  with  the  Clean  Air 
Act's  requirements  for  NOx  RACT  in  the 
NOx  Supplement  to  the  General 
Preamble  (57  FR  55620,  November  25, 
1992).  That  guidance  addressed  RACT 
for  major  stationary  sources  of  NOx- 
Under  section  182(b)(2)  of  the  CAA, 
moderate  and  higher  ozone 
nonattainment  area  SIPs — and  also  SIPs 
for  all  areas  in  the  Ozone  Transport 
Region — were  already  required  to 
contain  provisions  for  applying  a 
reasonably  available  level  of  control  for 
NOx  for  major  stationary  sources.  For 
NOx  emission  control  for  other  soinces, 
when  EPA  published  the  NOx  SIP  call 
(63  FR  57402,  October  27, 1998),  EPA 
evaluated  other  levels  of  control  for 
categories  of  stationary  soinces  that 
were  not  included  in  the  highly  cost^ 
effective  controls  assumed  for 
establishing  the  level  of  control 
reflected  in  the  Statewide  NOx  emission 
budgets  in  that  rule.  The  EPA 
determined  that  for  area  sources, 
additional  controls  that  were 
technologically  feasible  and  highly  cost- 
effective  could  not  be  identified.  "The 
EPA  determined  that  for  small  point 
sources,  their  collective  emissions  were 
relatively  small  and  the  administrative 
burden,  to  the  States  and  regulated 
entities,  of  controlling  such  sources  was 
likely  to  be  considerable.  Nonetheless, 
for  the  purpose  of  the  RACM  analysis, 
EPA  did  assiune  a  level  of  control  for 
sources  with  potential  for  control.  In 
light  of  the  lower  level  of  confidence  in 
information  concerning  NOx  controls  on 
these  sources,  and  the  conclusion 
concerning  cost  effectiveness,  however, 
EPA  believed  it  had  to  take  a  more 
conservative  approach,  and  thus  chose  a 
lower  level  of  control,  namely  50 
percent.  The  EPA  believes  this  level  is 
reasonable  in  light  of  these  facts. 

Comment  6:  "Transportation  Control 
Measures  as  RACM:  EPA  gives  virtually 
no  consideration  to  the  emission 
reduction  benefits  of  transportation 
programs,  projects  and  services 
contained  in  adopted  regional 
transportation  plans  (R'TPs),  or  that  are 
clearly  available  for  adoption  as  part  of 
RTPs  adopted  for  a  nonattainment  area. 
In  addition,  it  is  arbitrary  and  capricious 
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for  EPA  not  to  require  as  RACM 
economic  incentive  measures  that  are 
generally  available  to  reduce  motor 
vehicle  emissions  in  every 
nonattainment  area. 

Response  6:  EPA's  notice  of 
availability  of  the  RACM  analysis  (65  FR 
61134,  October  16,  2000)  does  consider 
transportation  programs,  projects  and 
services  that  are  generally  adopted,  or 
available  for  inclusion  in  a 
nonattainment  area's  regional 
transportation  plan  and  Transportation 
Improvement  Program.  The  RACM 
analysis  includes  seven  broad  categories 
and  twenty-seven  subcategories  of 
Transportation  Control  Measures  that 
represent  a  range  of  programs,  projects 
and  services  that  can  be  included  in 
RTF's  and  TIP's.  The  inclusion  of  a 
TCM  in  an  RTF  or  TIP  does  not 
necessarily  mean  that  it  meets  EPA's 
criteria  for  RACM  and  must  be  included 
in  the  SEP.  EPA  has  concluded  that 
implementation  of  these  TCM's  would 
not  advance  the  attainment  date  for  the 
Springfield,  Massachusetts  area,  and 
therefore  are  not  considered  RACM  for 
purposes  of  the  attainment  SIPs  for  that 
area . 

Some  of  these  TCM's,  such  as  parking 
cashout.  transit  subsidies,  and  parking 
pricing,  are  explicitly  economic 
incentive  programs.  Furthermore,  these 
categories  of  TCMs,  as  well  as  most  of 
the  others,  could  be  infinitely 
differentiated  according  to  criteria,  such 
as  the  method  of  implementatidh,  level 
of  promotional  effort  or  market 
penetration,  stringency  of  enforcement, 
etc.  The  application  of  economic 
incentives  to  increase  the  effectiveness 
of  a  TCM  is  one  such  criterion.  These 
implementation  variables,  representing 
levels  of  implementation  effort,  are 
implicit  in  die  range  of  effectiveness  for 
each  category  of  TCM.  EPA  does  not 
believe  it  is  necessary,  or  even  possible, 
to  evaluate  every  explicit  variation  of 
TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 

Also,  there  are  many  important 
reasons  why  a  state,  regional,  or  local 
planning  agency  might  implement 
TCMs  in  an  integrated  traffic 
management  plan  beyond  whatever  air 
quality  benefits  the  TCMs  might 
generate,  including  preserving  open 
space,  water  shed  protection,  avoiding 
sprawl,  mitigating  congestion,  and 
"smart  growth"  planning  generally.  So 
the  fact  that  TCMs  are  being 
implemented  in  certain  ozone 
nonattainment  areas  does  not 


necessarily  lead  one  to  the  conclusion 
that  those  TCMs  represent  mandatory 
RACM  measures  when  they  are 
analyzed  primarily  for  the  p'orpose  of 
determining  whether  they  would 
advance  the  ozone  attainment  date. 

Comment  7:  EPA  did  not  provide 
sufficient  notice  and  time  to  permit 
adequate  comment. 

Response  7:  In  its  initial  notice  of 
availability  of  the  RACM  analysis  (65  FR 
61134,  October  16,  2000)  EPA  offered  a 
15  day  comment  period  (to  October  31, 
2000).  On  November  2,  2000  (65  FR 
65818),  EPA  extended  the  comment 
period  an  additional  15  days, 
specifically  stating  that  this  would 
provide  a  total  of  30  days  for  public 
comment.  Unfortunately,  that  notice 
was  published  with  a  typographical 
error  that  appeared  to  extend  the 
conunent  period  an  additional  year  and 
15  days.  Therefore,  on  November  9, 
2000  (65  FR  67319),  EPA  published  a 
correction  to  clearly  extend  the 
comment  period  15  days  from  October 
31,  2000,  to  November  15,  2000.  EPA 
believes  30  days  is  an  adequate  period 
for  public  comment.  The  &st  notice  to 
extend  the  public  comment  period  (the 
November  2,  2000  notice)  made  it  quite 
clear  that  the  extension  was  for  only  15 
days  to  provide  a  total  of  30  days  for 
comment;  EPA  believes  no  possible 
confusion  should  have  resulted  from  the 
fact  that  the  end  date  of  the  comment 
period  contained  a  typographical  error. 

Comment  8:  EPA  is  trying  to 
circumvent  obligations  imder  2  Consent 
Decrees  [MOO  v.  EPA  and  NRDC  v. 
Browner). 

Response  8:  This  comment  refers  to 
consent  decrees  filed  in  two  cases: 
NRDCv.  Browner,  No.  99-2976  (D.D.C.) 
and  Midwest  Ozone  Group  v.  EPA,  No. 
00-1047  (D.D.C).  hi  NRDC,  the  consent 
decree  provides  that  by  November  15, 
2000,  ETA  shall  propose  a  federal 
implementation  plan  (FIP)  for  the 
Springfield,  Massachusetts;  Greater 
Connecticut;  and  MetropoUtan 
Washington  D.C.  nonattainment  areas  if 
EPA  has  not  approved  full  attainment 
demonstration  SIP  for  that  area.  The 
consent  decree  for  Midwest  Ozone 
Group  is  similar,  but  not  identical.  It 
provides  that  EPA  shall  propose  federal 
implementation  plans  (FIPs)  for  two  of 
the  three  nonattainment  areas — 
Springfield,  Massachusetts  and  Greater 
Connecticut — if  EPA  has  not  proposed 
approval  of  a  full  attainment 
demonstration  SIP  for  that  area.  The 
EPA  met  its  obligation  imder  the 
Midwest  Ozone  Group  decree  when  it 
proposed  approval  of  the  full  attainment 
demonstration  SIPs  for  those  two  areas 
on  Dec.  16, 1999.  64  FR  70319  and  64 
FR  70332.  On  November  6,  2000,  the 


District  Court  granted  EPA's  unopposed 
motion  to  extend  the  deadline  for  action 
imder  the  NRDC  decree  until  December 
15,  2000  for  each  of  the  three  areas.  On 
December  7,  2000,  the  court  further 
extended  the  date  for  EPA  action  with 
respect  to  Springfield  until  December 
22,  2000.  The  EPA  has  complied  with 
the  NRDC  consent  decree  with  respect 
to  the  Greater  Connecticut  and 
Metropolitan  Washington  D.C.  areas. 
The  appropriate  Regional  Administrator 
signed  a  final  rulemaking  action 
approving  the  full  attainment 
demonstration  SIPs  for  those  two  areas 
on  December  15,  2000.  The  EPA  has 
complied  with  the  NRDC  consent  decree 
with  respect  to  the  Springfield, 
Massachusetts  because  the  Regional 
Administrator  signed  a  final  rulemaking 
action  approving  the  full  attainment 
demonstration  SIP  by  December  22, 
2000. 

Conunent  9:  Since  EPA  foimd  that 
MA  and  CT  failed  to  conduct  an 
adequate  RACM  analysis,  EPA  must 
disapprove  the  SIPs  and  propose  a  FIP. 

Response  9:  Although  EPA  found  that 
MA  and  CT  failed  to  conduct  an 
adequate  RACM  analysis,  EPA  beUeves 
it  does  have  authority  to  supplement  the 
record  and  conclude  that  the  SIPs  for 
these  two  areas  meet  the  RACM 
requirement  of  the  CAA.  See  above  the 
response  to  comment. 

F.  Reliance  on  Commitments  and  State 
Rules  Not  Yet  Adopted 

Comment:  Several  commenters 
disagreed  with  the  EPA's  proposal  to 
approve  attaimnent  demonstrations  and 
rate-of-progress  plans  for  the 
Springfield,  Massachusetts,  Greater 
Connecticut,  and  Metropolitan 
Washington,  DC  ozone  nonattaimnent 
areas  because  not  all  of  the  emissions 
reductions  credited  in  the 
demonstrations  or  plans  are  supported 
by  legally  enforceable  limitations 
adopted  and  approved  by  the  state  or 
District  and  approved  by  the  EPA  as 
part  of  the  SIP.  Commenters  also 
objected  to  accepting  enforceable  state 
commitments  to  adopt  emission 
reduction  control  measines  in  the  future 
in  lieu  of  current  adopted  measures. 

Response:  The  EPA  has  approved 
previously,  or  is  approving  together 
with  the  attainment  demonstrations,  all 
outstanding  emission  reduction 
limitations  relied  on  for  attaimnent  for 
these  three  areas.  Thus,  none  of  the 
three  areas  on  which  the  EPA  is 
approving  have  commitments  to  adopt 
emission  reduction  measures  in  the 
future  and  all  emission  reductions  rules 
relied  on  for  attainment  have  been  fuUy 
approved  by  the  EPA. 
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G.  Adequacy  of  Motor  Vehicle 
Emissions  Budgets 

Comment:  On  our  December  16, 1999 
proposed  approval  of  the  Springfield 
area  attainment  demonstration,  we 
received  comments  about  the  process 
and  substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes.  Specifically,  one  commenter 
stated  that  they  opposed  any  action  to 
determine  adequate  motor  vehicle 
emissions  budgets  that  are  derived  fi'om 
attainment  demonstrations  that  do  not 
provide  for  attainment.  The  commenter 
Usted  a  number  of  reasons  why  the 
submitted  SIP  contains  an  inadequate 
attainment  demonstration.  The 
commenter  stated  that  EPA  cannot  find 
the  motor  vehicle  emissions  budgets 
adequate  based  on  the  record  before 
EPA. 

Response:  At  the  time  this  conunent 
was  received,  EPA's  adequacy  process 
for  the  Springfield,  Massachusetts  area 
had  already  been  completed.  EPA  sent 
a  letter  to  Massachusetts  on  February 
19, 1999  finding  the  motor  vehicle 
budgets  submitted  by  the  state  on 
October  1,  1998  adequate  for  use  in 
transportation  conformity 
determinations.  On  June  10, 1999  (64  FR 
31217),  EPA  notified  the  public  that  we 
had  found  the  2003  VOC  and  NOx 
motor  vehicle  emission  budgets 
submitted  by  Massachusetts  on  October 
1, 1998  adequate  for  conformity 
purposes.  These  budgets  became 
effective  on  February  19,  1999. 
Elsewhere  in  the  Response  to 
Ckimments,  we  have  addressed  all  of  the 
comments  received  on  whether  the 
submitted  SIP  contains  an  adequate 
attainment  demonstration.  Those 
include  comments  on  the  weight  of 
evidence  approach;  the  attaimnent  date 
extension  policy;  the  implementation  of 
the  9%  rate  of  progress  requirements; 
credit  for  unapproved  and 
unenforceable  measures;  credit  from 
national  ndes;  the  acceptability  of  the 
fleet  mix  used  in  establishing  budgets; 
and  whether  all  reasonably  available 
control  measures  have  been 
implemented. 

H.  Rate  of  Progress  Motor  Vehicle 
Emissions  Inventory 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accinately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  states 


have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  conunenters  recommend 
disapproving  the  SIPs. 

Response:  The  Massachusetts  SIP  we 
are  taking  final  action  on  is  based  on  the 
most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  Massachusetts  SIP  is 
based  on  vehicle  registration  data  from 
1996,  which  is  the  most  recent  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIP  also  contains  vehicle 
fleet  characteristics  that  are  in  the  most 
recent  periodic  inventory  update,  which 
was  submitted  on  November  9,  2000. 
EPA  requires  the  most  recent  available 
data  to  be  used,  but  we  do  not  require 
it  to  be  updated  on  a  specific  schedule. 
Therefore,  different  SIPs  base  their  fleet 
mix  on  different  years  of  data.  Oin 
guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  eire 
submitted  using  MOBILE6  (as  required 
In  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  from  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  MOBILE6,  whether  it  is  updated 
local  data  or  the  updated  national 
defaiUt  data  that  will  be  part  of 
MOBILE6. 

/.  VOC  Emission  Reductions 

Comment:  For  States  that  need 
additional  VOC  reductions,  this 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1,1  difluoroethane)  as  the  blowing 
agent  in  manufactiiring  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  HFC-152a  coidd  be  used 
instead  of  hydrocarbons,  a  known 
pollutant,  as  a  blowing  agent.  Use  of 
HFC-152a,  which  is  classified  as  VOC 
exempt,  would  eliminate  nationwide 
the  entire  25,000  tons/year  of  VOC 
emissions  from  this  industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  as  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
State's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 


152a,  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  environmental  effect  of 
encoinaging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  State.  Finally,  EPA  notes  that 
under  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
CAA  section  612,  EPA  has  identified 
acceptable  foam  blovnng  agents  many  of 
which  are  not  VOCs  (http:// 
www.epa.gov/ozone/title6/snap/). 

/.  Credit  for  Measures  Not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  States 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consiuner 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectinal  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22, 1995  EPA  issued  a 
memorandum  ^*  that  provided  that 
States  could  claim  a  20%  reduction  in 
VOC  emissions  from  the  AIM  coatings 
categoryin  ROP  and  attainment  plans 
based  on  the  anticipated  promidgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas.  States 
relied  on  this  memorandiun  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  nUe.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998.  codified  at  40  CFR  Part 
59  Subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  regulation,  EPA 
estimated  that  the  regulation  will  result 
in  20%  reduction  of  nationwide  VOC 
emissions  from  AIM  coatings  categories 
(63  FR  48855).  The  estimated  VOC 
reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandum.  In  accordance  with 
EPA's  final  regulation,  States  have 
assumed  a  20%  reduction  from  AIM 
coatings  source  categories  in  their 
attainment  and  ROP  plans.  AIM 
coatings  manufacturers  were  required  to 
be  in  compUance  with  the  final 


'*  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22, 1995,  from  lohn  S.  Seitz,  Director,  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
Division  Directors,  Regions  I-X. 
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regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000.  Industry  confirmed  in  comments 
on  the  proposed  AIM  rule  that  12 
months  between  the  issuance  of  the 
final  rule  and  the  compliance  deadline 
would  be  sufficient  to  "use  up  existing 
label  stock"  and  "adjust  inventories"  to 
conform  to  the  rule.  63  FR  48848 
(September  11, 1998).  In  addition,  EPA 
determined  that,  after  the  compliance 
date,  the  volume  of  nonconforming 
products  would  be  very  low  (less  than 
one  percent)  and  would  be  withdrawn 
bova  retail  shelves  anyway.  Therefore, 
EPA  believes  that  compliant  coatings 
were  in  use  by  the  Fall  of  1999  and  that 
it  was  appropriate  for  the  States  to  take 
credit  for  those  reductions  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Massachusetts  has  adopted  its  own 
regulation  for  Autobody  Refinish 
Coatings  and  is  not  relying  on  the 
federal  rule  for  this  category.  EPA 
approved  Massachusetts'  automotive 
refinishing  rule  on  February  14, 1996 
(61  FR  5696).  The  state  assiuned  a  40% 
control  efficiency  would  be  achieved 
from  this  rule.  This  is  slightly  higher 
than  the  amount  of  reduction  estimated 
from  EPA's  final  rule,  "National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings," 
published  on  September  11,  1998  (63  FR 
48806).  EPA  is  now  estimating  a  36% 
reduction  from  the  national  rule  for 
previously  unregulated  areas. 

The  slightiy  higher  control  efficiency 
for  Massachusetts'  rule  is  justified  for 
two  reasons.  First,  the  Massachusetts 
rule  contains  standards  requiring  higher 
transfer  efficiency  for  application 
equipment.  These  standards  are  not 
contained  in  the  national  rule,  and  will 
generate  emission  reductions  not 
expected  bom  the  national  rule.  Second, 
the  Massachusetts  autobody  rule  does 
not  include  an  exemption  for  laquer 
topcoats,  like  the  national  rule  does. 
The  Massachusetts  rule  includes  an 
emission  limit  of  5.0  lbs  VOC  per  gallon 
of  coating  for  to'pcoats,  generally,  and  a 
5.2  lbs  VOC  per  gallon  of  coating  for 
three  or  four  stage  topcoats. 

Consumer  Products  Ride:  Consistent 
with  a  June  22, 1995  EPA  guidance,''^ 
States  have  claimed  a  20%  reduction 
fix)m  this  source  category  based  on 
EPA's  proposed  rule.  The  final  rule, 
"National  Volatile  Organic  Compound 


'*  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  Section  183(e)  of  the 
Clean  Air  Act,"  June  22,  1995,  John  S.  Seitz, 
Director  OAQPS,  to  Air  Division  Directors,  R^ons 
I-X. 


Emission  Standards  for  Consumer 
Products,"  (63  FR  48819),  published  on 
September  11, 1998,  has  resulted  in  a 
20%  reduction  after  the  December  10, 
1998  compliance  date.  In  the  consiuner 
products  rule,  EPA  determined  and  the 
consumer  products  industry  concurred, 
that  a  significant  proportion  of  subject 
products  have  been  reformidated  in 
response  to  State  regulations  and  in 
anticipation  of  the  final  rule.  63  FR 
48819.  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999 
and  that  it  was  appropriate  for  the  States 
to  take  credit  for  those  reductions  in 
their  SIPs. 

K.  Enforcement  of  Control  Programs 

Comment:  The  attaixunent 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  State  enforcement  program 
elements  are  contained  in  SIP  revisions 
previously  approved  by  EPA  under 
obligations  for  enforceable  emission 
limitations  set  out  in  section  110  of  the 
Clean  Air  Act.  Once  approved  by  the 
EPA,  there  is  no  need  for  states  to 
readopt  and  resubmit  their  enforcement 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  CAA. 

L.  Contingency  Measures 

Comment:  The  SIP  for  the  Springfield, 
Massachusetts  ozone  nonattainment 
area  does  not  provide  contingency 
measures  to  make  up  for  any  emission 
reduction  shortfall,  either  in 
achievement  of  ROP  milestones  or  for 
failure  to  attain,  as  required  by  sections 
172(c)(9)  and  182(c)(9)of  the  Clean  Air 
Act. 

Response:  The  EPA  believes  the 
contingency  measure  requirements  of 
Sections  172(c)(9)  and  182(c)(9)  are 
independent  requirements  from  the 
attaiiunent  demonstration  requirements 
under  Sections  172(c)(1)  and 
182(c)(2)(A)  and  the  rate-of-progress 
(ROP)  requirements  under  §§  172(c)(2) 
and  182(c)(2)(B).  The  contingency 
measure  requirements  are  to  address  the 
event  that  an  area  fails  to  meet  a  ROP 
milestone  or  fails  to  attain  the  ozone 
NAAQS  by  the  attainment  date 
established  in  the  SIP.  The  contingency 
measure  requirements  have  no  bearing 
on  whether  a  state  has  submitted  a  SIP 
that  projects  attainment  of  the  ozone 
NAAQS  or  the  required  ROP  reductions 
toward  attainment.  The  attainment  or 
ROP  SIP  provides  a  demonstration  that 


attainment  or  ROP  requirements  ought 
to  be  fulfilled,  but  the  contingency 
measure  SIP  requirements  concern  what 
is  to  happen  only  if  attainment  or  ROP 
is  not  actually  achieved.  The  EPA 
acknowledges  that  contingency 
measures  are  an  independently  required 
SIP  revision,  but  does  not  believe  that 
submission  of  contingency  measures  is 
necessarv'  before  EPA  may  approve  an 
attainment  or  ROP  SIP.  Also  see  the 
discussion  of  contingency  measures  in 
the  extension  of  the  attainment  date 
policy  section  VII.A. 

The  EPA  has,  however,  examined  the 
ROP  and  attainment  SIPs  for  the 
Springfield  Massachusetts 
nonattainment  area.  The  following 
summarizes  the  EPA's  findings  for  the 
Springfield  Massachusetts  area. 

The  post-1996  ROP  and  attainment 
demonstration  SIP  for  Springfield, 
Massachusetts  does  not  specify  any 
specific  measures  as  contingency 
measures.  The  EPA  approved  the  post- 
1996  ROP  plan  on  November  15,  2000. 
65  FR  68896.  Approval  of  the  plan 
without  contingency  measures  is 
appropriate  as  stated  above.  The  EPA 
notes  that  there  are  surplus  emission 
reductions  from  a  number  of  programs 
which  accrue  reductions  after  1999  and 
are  beyond  the  3  percent  contingency 
measure  requirement  for  ROP.  The 
programs  include:  (1)  The  second  phase 
of  reformulated  gasoline  program, 
which  started  January  1,  2000:  (2) 
continued  implementation  of  the 
enhanced  inspection  and  maintenance 
program,  which  started  October  1, 1999 
and  isn't  fully  effective  until  four  years 
later  when  two  full  cycles  of  vehicle 
testing  have  been  completed;  (3) 
continuing  reductions  from  the 
California  low  emissions  vehicle  (LEV) 
program  being  implemented  by 
Massachusetts;  (4)  continuing 
reductions  from  EPA's  standards  for  a 
variety  of  off-road  sources;  and,  (5)  the 
NOx  SIP  call  adopted  by  Massachusetts, 
which  has  a  May  1,  2003  compliance 
date. 

The  EPA  notes  that  there  are  emission 
reduction  measures  that  are  not  relied 
on  or  credited  in  the  SIP  for  attainment 
which  will  continue  to  provide 
reductions  after  December  2003,  the 
attainment  date  that  EPA  is  approving 
for  the  area.  They  include  the  California 
low  emissions  vehicle  2  program 
adopted  by  Massachusetts  which 
commences  with  reductions  fitim 
medium-duty  trucks  in  2003  and  from 
light-duty  vehicles  in  2004. 
Additionally,  there  are  continuing 
reductions  from  EPA's  standards  for 
non-road  sources. 

The  EPA  has  analyzed  the  SIP  for 
Springfield,  Massachusetts  and  has 
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estimated  that  the  area's  attainment 
demonstration  contingency  obligation 
would  be  approximately  2.2  tpsd  NOx, 
and  1.5  tpsd  VOC.  Reductions  from  the 
federal  non-road  engine  control  program 
and  the  California  LEV  2  program 
standards  in  2004  are  estimated  to  be  at 
least  2.37  tpsd  NOx  and  1.65  tpsd  VOC 
which  would  cover  the  contingency 
obligation  for  this  area  by  May  2005  (the 
year  following  the  time  by  which  EPA 
must  determine  whether  the  area  has 
attained).  »^  More  details  on  EPA's 
contingency  measiue  analysis  are 
included  in  the  docket  for  the 
rulemaking  action.  While  there  is  not  an 
approved  SIP  contingency  measure  that 
would  apply  if  the  state  failed  to  attain, 
EPA  believes  that  existing  federally 
enforceable  measiues  would  provide  the 
necessary  substantive  relief. 

Af.  NO\  Emissions  Budget 

Ck)inment:  Since  Coimecticut  and 
Massachusetts  are  significant 
contributors  to  other  States'  ozone 
nonattaiiunent,  EPA  should  require 
Connecticut  and  Massachusetts  to  make 
necessary  reductions  to  attain  the  ozone 
standard  within  their  States  and 
neighboring  States.  The  commenter 
objected  to  allowing  Connecticut  to 
increase  its  NOx  emissions  budget. 

Response:  The  states  of  Connecticut, 
Massachusetts  and  Rhode  Island  all 
submitted  their  SIPs  in  response  to  the 
NOx  SIP  call  in  late  1999,  and  EPA 
proposed  approval  of  them  all  on  Jidy 
12,  2000  (at  65  FR  42900,  65  FR  42907, 
and  65  FR  42913  for  CT,  MA  and  RI, 
respectively).  No  public  comments  were 
received  on  those  proposals.  On  October 
20,  2000,  final  approval  of  Connecticut, 
Massachusetts  and  Rhode  Island  NOx 
SIP  call  SIPs  was  granted  by  EPA  Region 
I's  Regional  Administrator.  Approval  of 
the  SIPs  will  be  codified  at  40  CFR 
52.370(c)(86)  for  Connecticut,  40  CFR 
52.1120(c){124)  for  Massachusetts,  and 
Table  C  of  40  CFR  52.2070  for  Rhode 
Island.  In  our  final  approval,  we  said 
that  we  have  determined  the  SIP 
revisions  for  these  three  states  meet  the 
air  quality  objectives  of  the  NOx  SIP  call 
requirements  EPA  has  published  to 
'  date.  Thus,  we  believe  that  Connecticut 
and  Massachusetts  have  already 
adopted  adequate  emission  control 
strategies  to  address  1-hour  ozone 
transport  for  downwind  areas. 
Furthermore,  EPA  has  previously 
determined  each  of  the  1-hoiu'  ozone 
nonattainment  areas  in  eastern  New 
England  (i.e..  Providence,  Rhode  Island; 


*'EPA  policy  provides  that  contingency  measures 
should  achieve  a  3  percent  reduction  in  emissions 
in  the  year  following  an  EPA  determination  of  a 
failure  to  attain  or  to  meet  a  progress  requirement. 


Boston-Lawrence-Worcester, 
Massachusetts-New  Hampshire; 
Portsmouth-Dover-Rochester,  New 
Hampshire;  Manchester,  New 
Hampshire;  Cheshire  County,  New 
Hampshire;  Portland,  Maine;  Lewiston- 
Aubum,  Maine,  and  Knox  and  Lincoln 
Counties,  Maine)  to  have  air  quality 
meeting  the  1-hour  ozone  standard.  (See 
final  actions  published  on  June  5,  1998 
(63  FR  31014),  and  June  9,  1999  (64  FR 
30911).)  Based  on  final  data  for  some 
areas  and  preliminary  data  for  others, 
EPA  expects  each  of  these  areas  to 
continue  to  be  meeting  the  1-hour  ozone 
standard  for  the  years  1998  through 
2000. 

Furthermore,  in  February  1999,  CT, 
MA,  RI,  and  EPA  signed  a  memorandum 
of  understanding  (i.e.,  "the  Three  State 
MOU")  agreeing  to  redistribute  the  ECU 
portions  of  the  three  states'  budgets,  as 
well  as  the  compliance  supplement  pool 
allocations,  amongst  themselves.  Under 
the  MOU,  the  combined  2007  controlled 
emission  level  and  compliance 
supplement  pool  did  not  change  for  the 
three  states,  only  the  individual  state 
ECU  allocations  and  supplement  pools 
were  redistributed  to  provide  additional 
flexibility  among  these  three  states.  EPA 
supports  this  concept  because  such  a 
redistribution  is  no  different  than  the 
efi^ects  of  trading. 

When  EPA  reviewed  whether  each 
state  was  meeting  the  objectives  of  the 
NOx  SIP  call,  we  considered  the 
adopted  2007  emission  budgets  and 
adopted  NOx  reducing  measures  in  CT, 
MA  and  RI  together  and  found  them  as 
meeting  the  air  quality  objectives  of  the 
NOx  SIP  Call.  The  issue  of  whether  the 
redistribution  was  appropriate  was 
considered  and  decided  during  the 
rulemaking  approving  the  NOx  SIPs. 

N.  Lack  of  Fully  Approved  Rules 

Comment:  Springfield,  MA,  does  not 
have  final  full  approval  of  Stage  II  vapor 
recovery  rules  or  enhanced  I/M. 

Response:  EPA  approved  the 
Massachusetts  enhanced  inspection  and 
maintenance  SIP  on  November  16,  2000 
(65  FR  69254).  EPA  approved  the 
revised  Stage  11  regulations  on  December 
18,  2000  (65  FR  78974). 

Other  information  and  rationale  for 
EPA's  action  are  explained  in  the  NPR 
and  will  not  be  restated  here. 

VIII.  EPA  Action 

As  described  above,  EPA  does  not 
believe  any  of  the  comments  received 
on  the  proposals  published  for  the 
attainment  demonstration  and 
attainment  date  extension  for  the 
Springfield,  Massachusetts  area  change 
the  basis  for  our  proposed  approval. 
Thus,  EPA  is  approving  the  groimd- 


level  one-hoiu'  ozone  attaiiunent 
demonstration  SIP  for  the  Springfield, 
Massachusetts  ozone  nonattainment 
area.  EPA  is  also  approving  the 
attaiiunent  date  extension  for  this  area 
until  December  31,  2003.  This  revision 
also  approves  the  2003  volatile  organic 
compound  and  nitrogen  oxide  motor 
vehicle  emissions  budgets  for  the 
Springfield,  Massachusetts  serious 
ozone  nonattainment  area  for  use  in 
transportation  conformity. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State  \ 

implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

DC.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 
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In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
bvirden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sidfiu'  oxides. 

Dated:  December  21.  2000. 
Mindy  S.  Lubber, 
Regional  Administrator.  EPA-New  England. 

Part  52  of  chapter  I,  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W — Massachusetts 

2.  Section  52.1127  is  amended  by 
revising  the  table  to  read  as  follows: 

§  52.1 1 27    Attainment  dates  for  national 
standards. 


Air  quality  control  region 


Pollutant 


SO2 


Primary         Secondary 


PM„ 


NO2 


CO 


AQCR  42:  Hartford-New  Haven-Springfield  Interstate  Area  (See  40  CFR 
81.26) 

All  portions  except  City  of  Springfield 

City  of  Springfield  

AQCR  117:  Beri<shire  Intrastate  Area  (See  40  CFR  81.141)  

AQCR  118:  Central  Mass  Intrastate  Area  (See  40  CFR  81.142) 

All  portions  except  City  of  Worcester  

City  of  Worcester 

AQCR  119:  Metropolitan  Boston  Intrastate  Area  (See  40  CFR  81.19) 

All  portions  except  City  of  Waltham  

City  of  Waltham  

AQCR  120:  Metropolitan  Providence  Interstate  Area  (See  40  CFR  81.31)  ... 
AQCR  121:  Merrimack  Valley-Southem  NH  Interstate  Area  (See  40  CFR 
81.81) 

All  portions  except  City  of  Lowell  

City  of  Lowell  


(a) 
(a) 
(a) 

(a) 
(a) 

(a) 

(a) 
(a) 


(a) 
(a) 


(b) 
(b) 
(b) 

(b) 
(b) 

(b) 
(b) 
(b) 


(b) 
(b) 


(a) 
(a) 
(a) 

(a) 
(a) 

(a) 
(a) 
(a) 


(a) 
(a) 


(a) 

(a) 
(a) 

(a) 
(a) 

(a) 
(a) 
(a) 


(a) 
(a) 


(a) 
(c) 
(a) 

(a) 
(c) 

(a) 
(c) 
(a) 


(a) 
(c) 


(e) 
(e) 
(e) 

(d) 
(d) 

(d) 
(d) 
(d) 


(d) 
(d) 


a.  Air  quality  levels  presently  below  primary  standards  or  area  is  unclassifiable. 

b.  Air  quality  levels  presently  below  secondary  standards  or  area  is  unclassifiable. 

c.  Decemt»er  31,  1995. 

d.  Novemt)er  15,  1999. 

e.  December  31 ,  2003. 


•    3.  Section  52.1129  of  subpart  W  is 
amended  by  designating  the  existing 
text  as  paragraph  (a)  and  by  adding 
paragraph  (b)  to  read  as  follows: 

S  52.1129    Control  strategy:  Ozone. 

***** 


(b)  Approval — Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  Jidy  27, 

1998,  October  1,  1998  and  August  13, 

1999.  The  revisions  are  for  the  purpose 


of  satisfying  the  attainment 
demonstration  requirements  of  section 
182(c)(2)(A)  of  the  Clean  Air  Act,  for  the 
Springfield  (Western  Massachusetts) 
serious  ozone  nonattainment  area.  The 
revision  establishes  an  attainment  date 
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of  December  31 .  2003  for  the 
Springfield,  Massachusetts  serious 
ozone  nonattaininent  area.  This  revision 
establishes  motor  vehicle  emissions 
budgets  for  2003  of  23.77  tons  per  day 


of  volatile  organic  compounds  (VOC) 
and  49.11  tons  per  day  of  nitrogen 
oxides  ( NOx)  to  be  used  in 
transportation  conformity  in  the 


Springfield,  Massachusetts  serious 

ozone  nonattainment  area. 

[FR  Doc.  01-38  Filed  1-2-01;  8:45  am] 
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Presidential  Documents 


TiUe  3— 

The  President 


[FR  Doc.  01-255 
Filed  1-2-01:  8:45  am) 
Billing  code  3195-01-P 


Executive  Order  13184  of  December  28,  2000 
Revocation  of  Executive  Order  12834 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  laws  of  the  United  States  of  America,  including  section 
301  of  title  3,  United  States  Code,  and  sections  3301  and  7301  of  title 
5,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Executive  Order  12834  of  January  20,  1993,  "Ethics  Commitments  by  Execu- 
tive Branch  Appointees,"  is  hereby  revoked,  effective  at  noon  January  20, 
2001.  Employees  and  former  employees  subject  to  the  commitments  in  Execu- 
tive Order  12834  will  not  be  subject  to  those  commitments  after  the  effective 
date  of  this  order. 


OO^lAjXiU^AA  ^jtU^d^ 


THE  WHITE  HOUSE, 
December  28,  2000. 


Wednesday, 
January  3,  2001 


Part  IX 


The  President 


Executive  Order  13185— To  Strengthen 
the  Federal  Government-University 
Research  Partnership 
Proclamation  7389— To  Extend 
Nondiscriminatory  Treatment  (Normal 
Trade  Relations  Treatment)  to  the 
Products  of  the  Republic  of  Georgia 
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Title  3— 

The  President 


Executive  Order  13185  of  December  28,  2000 

To  Strengthen  the  Federal  Government-University  Research 
Partnership 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  keep  the  Federal 
Government-University  research  partnership  strong,  it  is  hereby  ordered  as 
follows: 

Section  1.  Principles  of  the  Government-University  Partnership.  The  partner- 
ship in  science  and  technology  that  has  evolved  between  the  Federal  Govern- 
ment and  American  universities  has  yielded  benefits  that  are  vital  to  each. 
It  continues  to  prove  exceptionally  productive,  successfully  promoting  the 
discovery  of  knowledge,  stimulating  technological  innovation,  improving 
the  quality  of  life,  educating  and  training  the  next  generation  of  scientists 
and  engineers,  and  contributing  to  America's  economic  prosperity  and  na- 
tional security.  In  order  to  reaffirm  and  strengthen  this  partnership,  this 
order  sets  forth  the  following  guiding  and  operating  principles  that  are 
fully  described  in  the  April  1999  National  Science  and  Technology  Council 
report,  "Renewing  the  Government-University  Partnership."  These  principles 
shall  provide  the  framework  for  the  development  and  analysis  of  all  future 
Federal  policies,  rules,  and  regulations  for  the  Federal  Government-University 
research  partnership. 

(a)  The  guiding  principles  that  shall  govern  interactions  between  the  Fed- 
eral Government  and  universities  that  perform  research  are: 

(1)  Research  is  an  investment  in  the  future; 

(2)  The  integration  of  research  and  education  is  vital; 

(3)  Excellence  is  promoted  when  investments  are  guided  by  merit  review; 
and 

(4)  Research  must  be  conducted  with  integrity. 

(b)  The  operating  principles  that  shall  assist  agencies,  imiversities,  indi- 
vidual researchers,  and  auditing  and  regulatory  bodies  in  implementing  the 
guiding  principles  are: 

(1)  Agency  cost-sharing  policies  and  practices  must  be  transparent; 

(2)  Partners  should  respect  the  merit  review  process; 

(3)  Agencies  and  universities  should  manage  research  in  a  cost-efficient 
manner; 

(4)  Accoimtability  and  accounting  are  not  the  same; 

(5)  The  benefits  of  simplicity  in  policies  and  practices  should  be  weighed 
against  the  costs; 

(6)  Change  should  be  justified  by  need  and  the  process  made  transparent. 

(c)  Each  executive  branch  department  or  agency  that  supports  research 
at  imiversities  shall  regularly  review  its  existing  policies  and  procedures 
to  ensure  that  they  meet  the  spirit  and  intent  of  the  guiding  and  operating 
principles  stated  above. 
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(FR  Doc.  01-321 

FUed  1-2-01;  12:32  pm) 

Billing  code  319S-01-P 


Sec.  2.  Office  of  Science  and  Technology  (OSTP)  Review  of  the  Government- 
University  Research  Partnership,  (a)  The  OSTT,  in  conjunction  with  the 
National  Science  and  Technology  Council,  shall  conduct  a  regular  review 
of  the  Government-University  research  partnership  and  prepare  a  report 
on  the  status  of  the  partnership.  The  OSTP  should  receive  input  from 
all  departments  or  agencies  that  have  a  major  impact  on  the  Government- 
University  partnership  through  their  support  of  research  and  education, 
policy  making,  regulatory  activities,  and  research  administra  tion.  hi  addition, 
OSTP  may  seek  the  input  of  the  National  Science  Board  and  the  President's 
Committee  of  Advisors  for  Science  and  Technology,  as  well  as  other  stake- 
holders, such  as  State  and  local  governments,  industry,  the  National  Academy 
of  Sciences,  and  the  Federal  Demonstration  Partnership. 

(b)  The  purpose  of  the  review  and  the  report  is  to  determine  the  overall 
health  of  the  Government-University  research  partnership,  being  mindful 
of  the  guiding  and  operating  principles  stated  above.  The  report  should 
include  recommendations  on  how  to  improve  the  Government-  University 
partnership. 

(c)  The  Director  of  OSTP  shall  deliver  the  report  to  the  President. 

Sec.  3.  Judicial  Review.  This  order  does  not  create  any  enforceable  rights 
against  the  United  States,  its  agencies,  its  officers,  or  any  person. 


{ys^kyX^^j^^TtKMJ^^ 


THE  WHITE  HOUSE, 
December  28,  2000. 
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Presidential  Documents 


Proclamation  7389  of  December  29,  2000 

To  Extend  Nondiscriminatory  Treatment  (Normal  Trade  Rela- 
tions Treatment)  to  the  Products  of  the  Republic  of  Georgia 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  The  Republic  of  Georgia  (Georgia)  has  made  progress,  since  its  emergence 
from  communism,  toward  democratic  rule  and  the  creation  of  a  free  market 
economy.  Georgia  has  also  made  considerable  progress  toward  respecting 
fundamental  hiunan  rights  consistent  with  the  objectives  of  title  IV  of  the 
Trade  Act  of  1974  (the  "Trade  Act")  (19  U.S.C.  2431,  et  seq.].  Further, 
I  have  foimd  Georgia  to  be  in  full  compliance  with  the  freedom  of  emigration 
requirements  under  the  Trade  Act.  In  1993,  Georgia  concluded  a  bilateral 
trade  agreement  with  the  United  States  and  in  1994  concluded  a  bilateral 
investment  treaty  with  the  United  States.  Georgia  acceded  to  the  World 
Trade  Organization  (WTO)  on  June  14,  2000.  The  extension  of  unconditional 
normal  trade  relations  treatment  to  the  products  of  Georgia  will  permit 
the  United  States  to  avail  itself  of  all  rights  under  the  WTO  with  respect 
to  Georgia. 

2.  Pursuant  to  section  3002  of  Public  Law  106-^76,  114  Stat.  2101,  2175. 
and  having  due  regard  for  the  findings  of  the  Congress  in  section  3001 
of  that  law,  I  hereby  determine  that  title  IV  of  the  Trade  Act  should  no 
longer  apply  to  Georgia. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
3002  of  Public  Law  106-476,  do  hereby  proclaim  that: 

(1)  Nondiscriminatory  treatment  (normal  trade  relations  treatment)  shall 
be  extended  to  the  products  of  Georgia;  and 

(2)  The  extension  of  nondiscriminatory  treatment  to  the  products  of  Georgia 
shall  be  effective  as  of  the  date  of  signature  of  this  proclamation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


OsJlAjXiU^AA  ^jtUjudlnai^ 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclus(on  from 
this  list  has  no  legal     , 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  3, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  emergency 

exemptions,  etc.: 

Clopyralid;  published  1-3-01 
PestickJes;  emergency 

exxemptions,  etc.; 

Myclobutanil;  published  1-3- 
01 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 

Credit  for  increasing 
research  activities; 
published  1-3-01 

Income  subject  to  separate 
limitations  and  affiliated 
group  interest  and  other 
expense  allocation  and 
apportionment  and  foreign 
tax  credit  limitation; 
published  1-3-01 

Procedure  and  administration; 
Attorr>ey's  fees  and  other 
costs  based  upon 
qualified  offers;  published 
1-4-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  swine, 
and  dogs;  inspection  and 
treatment  for  screwworm; 
comments  due  by  1-12- 
01;  published  11-13-00 
User  fees: 
Veterinary  services — 
Permit  applications; 
comments  due  by  1-12- 
01;  published  11-13-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 
Child  nutrition  programs: 
National  school  lunch  and 
child  and  adult  care  food 
programs.  State 
administrative  expense 


funds,  and  free  and 
reduced  price  meals  and 
free  millc  in  schools- 
Afterschool  care 

programs,  snaclts 

reimbursement; 

comments  due  by  1-9- 

01;  published  10-11-00 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

National  Voluntary  Latxjratory 
Accreditation  Program; 
operating  procedures; 
comments  due  by  1-8-01; 
published  11-7-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  coastal  fisheries — 
American  lobster 
comments  due  by  1-9- 
01;  published  11-28-00 
Atlantic  highly  migratory 
species — 

Pelagic  lorigline  fishery; 
sea  turtle  protection 
measures;  comments 
due  by  1-8-01; 
published  10-13-00 
Northeastem  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  1-10-01; 
published  12-11-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Florida  Keys  National 
Marine  Sanctuary,  FL; 
boundary  expansion; 
comments  due  by  1-8- 
01;  published  11-22-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natioru!  emission  starxiards: 
Municipal  solid  waste 
landfills;  comments  due 
by  1-8-01;  published  11-7- 
00 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 
by  1-10-01;  published 
12-11-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Alabama;  comments  due  by 
1-8-01;  published  12-8-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-8-01;  published 
12-8-00 
Superrfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-8-01;  published 
12-8-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Access  charges — 
Competitive  local 
exchange  carriers;  tariff 
charge  reform; 
comments  due  by  1-11- 
01;  published  12-27-00 
Satellite  communications — 
Fixed-Satellite  Service 
(FSS)  earth  stations 
and  terrestrial  fixed 
service  stations;  efficient 
use  and  sharing  of 
radio  spectrum; 
comments  due  by  1-8- 
01;  publisheo  11-24-00 
Telecommunications  service 
quality  reporting 
requirements;  biennial 
regulatory  review; 
comments  due  by  1-12- 
01;  published  12-4-00 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
1-8-01;  published  11-29- 
00 
Colorado;  comments  due  by 
1-8-01;  published  12-18- 
00 
Oregon;  comments  due  t>y 
1-8-01;  published  11-29- 
00 
Wisconsin;  comments  due 
by  1-8-01;  published  11- 
30-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Hospital  outpatient  services; 
prospective  payment 


system;  comments  due  by 
1-12-01;  published  11-13- 
00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  violations; 
sexual  harassment  cases; 
comments  due  by  1-12- 
01;  published  11-13-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Various  plants  from  Kauai 
and  Niihau,  HI; 
comments  due  by  1-8- 
01;  published  11-7-00 
Various  plants  from  Kauai 
and  Niihau,  HI; 
correction;  comments 
due  by  1-8-01; 
published  11-13-00 
Endangered  and  threatened 
species: 

Scotts  Valley  polygonum; 
comments  due  by  1-8-01; 
published  11-9-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  CCS  oil  and 
gas  leases;  comments 
due  by  1-9-01;  published 
12-15-00 

JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Suicide  prevention  program; 
comments  due  by  1-12- 
01;  published  11-13-00 

LEGAL  SERVICES 
CORPORATION 

Regulations  review;  comment 
request;  comments  due  by 
1-8-01;  published  11-24-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
ir>dependent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
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by  1-8-01;  published  12-7- 
00 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
8(a)  business  development/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  1-8-01;  published 
11-8-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Massachussetts;  comments 
due  by  1-8-01;  published 
11-8-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

1-8-01;  published  11-7-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  1-8-01; 
published  12-8-00 
Fairchild;  comments  due  by 
1-11-01;  published  12-5- 
00 
McDonnell  Douglas; 
comments  due  by  1-11- 
01;  published  11-27-00 
Robinson  Helicopter  Co.; 
comments  due  by  1-8-01; 
published  11-7-00 
SpecisU  conditions — 
Sikorsky  Aircraft  Corp. 
Model  S-92  helicopters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Airworthiness  standards: 
Special  conditions — 
Eurocopter  France  Model 
EC-155  helkx)pters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Class  D  airspace;  comments 
due  by  1-12-01;  published 
11-28-00 
Class  D  and  Class  E 
airspace;  comments  due  by 
1-12-01;  published  11-28-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Fuel  system  Integrity; 
comments  due  by  1-12- 
01;  published  11-13-00 

TREASURY  DEPARTMENT 
Alcohol,  TotMCCO  and 
Firearms  Bureau 

Firearms: 
Commerce  In  explosives — 

Imported  explosive 
materials;  identifk:ation 
maridngs;  comments 
due  by  1-12-01; 
published  11-13-00 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  management 
services: 

Federal-State  funds 
transfers;  rules  and 
procedures;  comments 
due  by  1-10-01;  published 
10-12-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  Taxes: 
Corporations;  liability 
assumption  in  certain 
corporate  transactions; 
comments  due  by  1-10- 
01;  published  1-4-01 

Income  taxes: 
Principal  residence  sale  or 
exchange;  exclusion  of 
gain;  comments  due  by  1- 
8-01;  published  10-10-00 

Procedure  and  administration: 
Pension  and  employee 
benefit  trusts,  and  other 
trusts;  classification; 
comments  due  by  1-10- 
01;  published  10-12-00 

LIST  OF  PUBLIC  LAWS 

This  completes  the  listing  of 
public  laws  enacted  during  the 
second  session  of  the  106th 
Congress.  It  may  be  used  in 
conjunction  witti  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 


Superinterxlent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

The  list  will  resume  when  bills 
are  enacted  into  public  law 
during  the  next  sessk>n  of 
Congress.  A  cumulative  list  of 
Public  Laws  will  be  put)lished 
in  the  Federal  Register  on 
Tuesday,  January  16,  2001. 
H.R.  5528/P.L.  108-568 
Omnibus  Indian  Advancement 
Act  (Dec."  27,  2000;  114  Stat. 
2868) 

H.R.  5640/P.L.  106-569 

American  Homeownership  and 
Economic  Opportunity  Act  of 
2000  (Dec.  27,  2000;  114 
Stat.  2944) 

S.  2943/P.L.  106-570 

Assistance  for  International 
Malaria  Control  Act  (Dec.  27, 
2000;  114  Stat.  3038) 

H.R.  207/P.L.  106-571 

Federal  Physicians 
Comparability  AllowarKe 
Amendments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 

H.R.  2816/P.L.  106-572 

Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  3594/P.L.  106-573 

Installment  Tax  Correction  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  4020/P.L.  106-574 

To  authorize  the  addition  of 
land  to  Sequoia  National  Park, 
and  for  other  purposes.  (Dec. 
28,  2000;  114  Stat   3062) 

H.R.  4656/P.L.  106-575 

To  authorize  the  Forest 
Sen/k:e  to  convey  certain 
lands  in  the  Lake  Tahoe 
Basin  to  \he  Washoe  County 
School  District  for  use  as  an 
elementary  school  site.  (Dec. 
28,  2000;  114  Stat   3063) 

S.  1761/P.L  106-576 

Lower  Rio  Grande  Valley 
Water  Resources  Conservatk}n 


and  Improvement  Act  of  2000 
(Dec.  28,  2000;  114  Stat. 
3065) 

S.  2749/P.L.  10&-577 

To  establish  the  California 
Trail  Interpretive  Center  in 
Elko,  Nevada,  to  facilitate  the 
Interpretation  of  the  history  of 
development  and  use  of  trails 
in  tf)e  settling  of  the  western 
portion  of  the  United  States, 
and  for  other  purposes  (Dec..^ 
28,  2000;  114  Stat.  3068) 

S.  2924/P.L.  106-578 

Internet  False  ldentifk:ation 
Prevention  Act  of  2000  (Dec. 
28,  2000;  114  Stat.  3075) 

S.  3181/P.L.  106-579 

National  Moment  of 
Remembrance  Act  (Dec.  28, 
2000;  114  Stat.  3078) 

H.R.  1795/P.L.  106-580 

Natk>nal  Institute  of  Blomedk^l 
Imaging  and  Bioengineenng 
Establishment  Act  (Dec.  29, 
2000;  114  Stat.  3088) 
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PENS  is  a  free  electronk:  mail 
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Rules  and  Regulations 


Federal  Register 

Vol.  66.  No.  3 

Thursday,  January  4,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tt>e  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  792 
RIN  3206-A193 

Agency  Use  of  Appropriated  Funds  for 
Child  Care  Costs  for  Lovver  Income 
Employees 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Technical  amendment. 

SUMMARY:  This  document  contains  three 
technical  amendments  to  the  final 
regulations  that  were  originally 
published  in  the  Federal  Register  on 
Tuesday,  March  14,  2000.  The  first 
technical  amendment  expands  the  type 
of  funds  that  can  be  used  for  assisting 
lower  income  Federal  employees  with 
their  costs  of  child  care  to  include 
appropriated  funds  used  for  expenses  in 
addition  to  salaries.  The  second  and 
third  amendments  extend  the  legislation 
through  the  end  of  FY  2001.  These 
changes  were  enacted  by  Public  Law 
106-554,  sec.  633  of  the  Treasury  and 
General  Government  Appropriations 
Act,  2001,  and  the  effective  date  is 
October  1,  2000. 
EFFECTIVE  DATE:  October  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Kinney,  (202)  606-1313;  FAX  (202) 
606-2091;  or  e-mail  to 
pfkinney@opin.gov. 

SUPPLEMENTARY  INFORMATION:  PubUc 
Law  106-58,  sec.  643,  enacted  on 
September  29, 1999,  allows  Executive 
agencies  to  assist  their  lower  income 
Federal  employees  with  the  costs  of 
child  care.  Agencies  could  use 
"appropriated  fimds  (otherwise 
available  to  such  agency  for  salaries)  to 
provide  child  care,  in  a  Federal  or 
leased  facility,  or  through  contract,  for 
civiUan  employees  of  such  agency."  The 
Office  of  Personnel  Management  issued 
regulations  to  implement  the  new 


authority,  which  were  published  in  the 
Federal  Register  on  March  14,  2000. 
The  law  was  effective  until  September 
30,  2000. 

The  current  legislation  expands  the 
authority  by  authorizing  the  use  of 
appropriated  funds  for  expenses,  in 
addition  to  appropriated  funds  available 
for  salaries.  It  also  extends  the 
legislation  until  September  30,  2001. 

Regulatory  Flexibility  Act 

I  certify  that  these  changes  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  the  regulations  pertain  only  to 
Federal  employees  and  agencies. 

Lists  of  Subiects  in  5  CFR  Part  792 

Alcohol  abuse.  Alcoholism,  Day  care. 
Drug  abuse.  Government  employees. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

Accordingly,  0PM  is  amending  5  CFR 
part  792  as  follows: 

PART  792— AGENCY  USE  OF 
APPROPRIATED  FUNDS  FOR  CHILD 
CARE  COSTS  FOR  LOWER  INCOME 
EMPLOYEES 

1.  The  authority  citation  for  part  792 
continues  to  read  as  follows: 

Authority:  Sec.  201  of  Pub.  L.  91-616,  84 
Stat.  1849,  as  amended  and  trsmsfeired  to  sec. 
520  of  the  Public  Health  Services  Act  by  sec. 
2(b)(13)  of  Pub.  L.  98-24  (42  U.S.C.  290dd- 
1)  and  sec.  413  of  Pub.  L.  92-255,  86  Stat. 
84,  as  amended  and  transferred  to  sec.  525 
of  the  Public  Health  Services  Act  by  sec. 
2(b)(16)(A)  of  Pub.  L.  98-24  (42  U.S.C. 
290ee-l);  Sec.  643.  Pub.  L.  106-58, 113  Stat. 
477;  Sec.  633,  Pub.  L.  106-554. 

2.  Amend  §  792.207  by  revising  it  to 
read  as  follows: 

§  792.207    Which  agency  funds  can  be 
used  for  the  purpose  of  this  law? 

You  are  permitted  to  use  appropriated 
funds,  including  revolving  funds,  that 
are  otherwise  available  to  the  agency  for 
salaries  and  expenses. 

3.  Amend  §  792.230  by  revising  it  to 
read  as  follows: 

§  792.230    For  how  long  will  the  tuition 
assistance  be  in  effect  for  a  Federal 
empioyee? 

The  tuition  assistance,  in  the  form  of 
a  reduced  tuition  rate,  will  be  in  effect 
from  the  time  the  decision  for  a 
particular  Federal  employee  is  made 


amd  the  child  is  enrolled  in  the  program, 
until  the  child  is  no  longer  enrolled,  but 
not  later  than  September  30,  2001. 
These  funds  are  not  available  to  pay  for 
services  performed  after  September  30, 
2001. 

4.  Amend  §  792.234  by  revising  it  to 
read  as  follows: 

§792.234    For  how  long  is  the  law 
eflactiva? 

The  law  is  effective  for  one  year, 
ending  September  30,  2001. 

[FR  Doc.  01-173  Filed  1-3-01;  8:45  am) 

BILLJNQ  COOE  6329-01 -P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV01-488-1  IFRA] 

Raisins  Produced  From  Grapes  Grown 
In  Callfomla;  ReductkMi  in  Production 
Cap  for  2001  Diversk>n  Program 

AGENCY:  Agricvdtural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  reduces  the 
production  cap  for  the  2001  diversion 
program  (RDP)  for  Natural  (sim-dried) 
Seedless  (NS)  raisins  from  2.75  to  2.5 
tons  per  acre.  The  cap  is  specified  under 
the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(RAC).  Under  an  RDP,  producers  receive 
certificates  from  the  RAC  for  curtailing 
their  production  to  reduce  burdensome 
supplies.  The  certificates  represent 
diverted  tonnage.  Producers  sell  the 
certificates  to  handlers  who,  in  turn, 
redeem  the  certificates  for  reserve 
raisins  from  the  RAC.  The  Production 
cap  limits  the  yield  per  acre  that  a 
producer  can  claim  an  an  RDP. 
Reducing  the  cap  for  the  2001  RDP  will 
bring  the  figiue  in  line  with  anticipated 
2001  crop  yields. 

DATES:  Effective  January  5,  2001. 
Comments  received  by  January  19,  2001, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698,  or 
E-mail:  moab.docketclerk@uscla.gov.  All 
comments  should  reference  the  docket 
niunber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  diiring  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.htinl. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Speciahst,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Chder  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultiire 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws,  or 
poUcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportiuiity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entiy  of  the  ruling. 

This  rule  reduces  the  production  cap 
for  the  2001  RDP  for  NS  raisins  from 
2.75  to  2.5  tons  per  acre.  The  cap  is 
specified  in  the  order.  Under  an  RDP, 
producers  receive  certificates  frt>m  the 
RAC  for  curtailing  their  production  to 
reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to 
handlers  who,  in  turn,  redeem  the 
certificates  for  reserve  raisins  from  the 
RAC.  The  production  cap  limits  the 
yield  per  acre  that  a  producer  can  claim 
in  an  RDP.  Reducing  the  cap  for  the 
2001  RDP  will  bring  the  figure  in  line 
with  anticipated  2001  crop  yields.  This 
action  was  recommended  by  the  RAC  at 
a  meeting  on  November  29,  2000. 

Volnme  Regulation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  bee  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reserve  raisins  authorized 


imder  the  order  and  may  be  used  as  a 
means  for  controlling  overproduction. 
Authority  for  the  program  is  provided  in 
§  989.56  of  the  order,  and  additional 
procedures  are  specified  in  §989.156  of 
the  order's  administrative  rules  and 
regulations. 

Pursuant  to  these  sections,  the  RAC 
must  meet  by  November  30  each  crop 
year  to  review  raisin  data,  including 
information  on  production,  supplies, 
market  demand,  and  inventories.  If  the 
RAC  determines  that  the  available 
supply  of  raisins,  including  those  in  the 
reserve  pool,  exceeds  projected  market 
needs,  it  can  decide  to  implement  a 
diversion  program,  and  aimounce  the 
amoimt  of  tonnage  eligible  for  diversion 
during  the  subsequent  crop  year. 
Producers  who  wish  to  participate  in 
the  RDP  must  submit  an  application  to 
the  RAC.  Such  producers  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the  RAC  and 
receive  a  certificate  &t>m  the  RAC  which 
represents  the  quantity  of  raisins 
diverted.  Producers  sell  these 
certificates  to  handlers  who  pay 
producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  tonnage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  RAC  and  paying  an  amount  equal  to 
the  established  harvest  cost  plus 
payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  RAC  then  gives  the  handler  raisins 
from  the  reserve  pool  in  an  amount 
equal  to  the  tonnage  represented  on  the 
diversion  certificate. 

Production  Cap 

Section  989.56(a)  of  the  order 
specifies  a  production  cap  of  2.75  tons 
per  acre  for  any  production  unit  of  a 
producer  approved  for  participation  in 
an  RDP.  When  the  diversion  tonnage  is 
announced,  the  RAC  may  recommend, 
subject  to  approval  by  the  Secretary, 
reducing  the  2.75  tons  per  acre 
production  cap.  The  production  cap 
limits  the  yield  that  a  producer  can 
claim.  Producers  who  historically 
produce  yields  above  the  production 
cap  can  choose  to  produce  a  crop  rather 
than  participate  in  the  diversion 
program.  No  producer  is  requited  to 
participate  in  an  RDP. 

Pursuant  to  §  989.156,  producers  who 
wish  to  participate  in  a  program  were  to 
submit  an  application  to  the  RAC  by 
December  20.  Producers  must  specify, 
among  other  things,  the  raisin 
production  and  the  acreage  covered  by 
the  application.  RAC  staff  verifies 
producers'  production  claims  using 
handler  acqtiisition  reports  and  other 
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available  information.  However,  a 
producer  could  misrepresent  production 
by  claiming  that  some  raisins  produced 
on  one  ranch  were  produced  on  another, 
and  use  an  inflated  yield  on  the  RDP 
application.  Thus,  the  production  cap 
limits  the  amount  of  raisins  for  which 
a  producer  participating  in  an  RDP  may 
be  credited,  and  protects  the  program 
from  overstated  yields. 

RAC  Recommendation 

On  November  29,  2000,  the  RAC  met 
and  reviewed  data  relating  to  the 
quantity  of  reserve  raisins  and 
anticipated  market  needs.  With  a  2000- 
01  NS  crop  estimated  to  be  the  leu'gest 
on  record  at  427,394  tons,  and  a 
computed  trade  demand  of  233,344  tons 
(comparable  to  market  needs),  the  RAC 
projects  a  reserve  pool  of  194,050  tons 
of  NS  raisins.  With  such  a  large 
anticipated  reserve,  the  RAC  annoimced 
that  25.000  tons  of  NS  raisins  would  be 
eligible  for  diversion  imder  the  2001 
RDP. 

At  the  meeting,  RAC  members 
evaluated  the  2.75  tons  per  acre 
production  cap.  With  this  year's  record 
crop  and  high  yields  per  acre,  the  RAC 
believes  that  the  grapevines  will  likely 
produce  a  smaller  crop  next  year.  In 
addition,  RAC  historical  data  indicates 
that  the  production  cap  under  NS  raisin 
diversion  programs  has  averaged  2.24 
tons  per  acre.  Thus,  the  RAC 
recommended  reducing  the  production 
cap  from  2.75  to  2.5  tons  per  acre  to 
more  accurately  reflect  next  year's 
anticipated  yields.  Accordingly,  a  new 
paragraph  (t)  is  added  to  §  989.156  of 
the  order's  rules  and  regulations. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultiu'al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  imder  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
firms  are  defined  by  the  Small  Business 


Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  $5,000,000,  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities,  excluding  receipts  from 
other  sources. 

This  rule  adds  a  new  paragraph  (t)  to 
§  989.156  of  the  order's  rules  and 
regulations  regarding  the  RDP.  Under  an 
RDP,  producers  receive  certificates  from 
the  RAC  for  curtailing  their  production 
to  reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to 
handlers  who,  in  turn,  redeem  the 
certificates  for  reserve  raisins  from  the 
RAC.  The  order  specifies  a  production 
cap  limiting  the  jrield  per  acre  that  a 
producer  can  claim  in  an  RDP.  This  rule 
reduces  the  cap  from  2.75  to  2.5  tons  per 
acre  to  accurately  reflect  next  year's 
anticipated  yields.  Authority  for  this 
action  is  provided  in  §  989.56(a)  of  the 
order. 

Regarding  the  impact  of  this  action  on 
affected  entities,  producers  who 
participate  in  the  2001  RDP  will  have 
the  opportunity  to  earn  some  incoOie  for 
not  harvesting  a  2001-02  crop. 
Producers  will  sell  the  certificates  to 
handlers  next  fall  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  harvest  cost  for  the  diverted 
tonnage.  Applicable  harvest  costs  for  the 
2001  RDP  were  established  by  the  RAC 
at  $340  per  ton. 

Reducing  the  production  cap  will 
have  no  impact  on  raisin  handlers. 
Handlers  will  pay  producers  for  the  free 
tonnage  applicable  to  the  diversion 
certificate  minus  the  $340  per  ton 
harvest  cost.  Handlers  will  redeem  the 
certificates  for  2000-01  crop  NS  reserve 
raisins  and  pay  the  RAC  the  $340  per 
ton  harvest  cost  plus  payment  for 
receiving,  storing,  fumigating,  handling 
(currently  totaling  $46  per  ton),  and 
inspecting  (currently  $9.00  per  ton)  the 
tonnage  represented  on  the  certificate. 
Reducing  the  production  cap  will  not 
impact  handler  payments  for  reserve 
raisins  under  the  2001  RDP. 

Alternatives  to  the  recommended 
action  include  leaving  the  production 
cap  at  ?.75  tons  per  acre  or  reducing  it 
to  another  figure  besides  2.5  tons  per 
acre.  However,  the  majority  of  RAC 
members  believe  that  a  cap  of  2.5  tons 
per  acre  will  more  accurately  reflect 
next  year's  yields. 


There  was  some  discussion  at  the 
RAC's  meeting  that  the  2.5  tons  per  acre 
production  cap  was  too  low  and  would 
discriminate  against  producers  with 
high  yields.  In  recent  years,  cultural 
practices  have  evolved  to  where  some 
producers'  yield  per  acre  is  reportedly 
as  high  as  4  tons.  However,  as 
previously  stated,  the  program  is 
voluntary  and  producers  whose  vines 
can  produce  4  tons  per  acre  have  the 
option  to  produce  a  raisin  crop  rather 
than  apply  for  the  RDP  and  be  subject 
to  the  production  cap. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirement  referred  to  in  this  rule  (i.e., 
the  application)  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  No.  0581- 
0178.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors  agencies.  Finally,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

Further,  the  RAC's  meeting  on 
November  29,  2000,  and  the  RAC's 
Administrative  Issues  Subcommittee 
meeting  on  that  same  day  but  prior  to 
the  RAC  meeting  where  this  action  was 
deliberated  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations.  Finally,  all  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
information  impact  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  rule.  Applications  were  due  to 
the  RAC  by  December  20,  2000. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 
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Pursuiint  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  submission  deadline 
for  producer  applications  for  the  2001 
RDP  was  December  20,  2000;  (2) 
producers  are  aware  of  this  action 
which  was  recommended  by  the  RAC  at 
a  public  meeting;  (3)  the  program  is 
voluntary,  and  any  producer  who 
objects  to  the  reduced  production  cap 
can  choose  to  produce  a  raisin  crop  for 
delivery  in  2001;  and  (4)  this  interim 
final  rule  provides  a  15-day  conunent 
period  for  written  comments  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subfects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  paragraph  (t)  is  added  to 
§  989.156  to  read  as  follows: 

§  989.1 56    Raisin  diversion  program. 

***** 

(t)  Pursuant  to  §  989.56(a),  the 
production  cap  for  the  2001  raisin 
diversion  program  for  the  Natural  (sim- 
dried)  Seedless  varietal  type  is  2.5  tons 
of  raisins  per  acre. 

Dated:  December  29,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc.  00-33462  Filed  12-29-00;  2:37  pm] 

BILUNG  CODE  3410-02-<> 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  S 
RIN  3150-AG68 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regidations  to  include  a  list  of  the  types 
of  Federal  financial  assistance  activities 
administered  by  the  NRC  under  Tide  IX 
of  the  Education  Amendments  of  1972, 
as  amended  (Title  DC).  Title  IX  prohibits 
recipients  of  Federal  financial  assistance 
from  discriminating  on  the  basis  of  sex 
in  education  programs  or  activities. 
Subpart  F  of  the  Title  IX  common  rule 
requires  each  Federal  agency  that 
awards  Federal  financial  assistance  to 
publish  in  the  Federal  Register  a  list  of 
Federal  financial  assistance 
administered  by  that  Agency. 
EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  P.  Little,  Director,  Office  of  Small 
Business  and  Civil  Rights,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  (301)  415-7380. 
SUPPLEMENTARY  INFORMATION:  Title  IX 
prohibits  recipients  of  Federal  financial 
assistance  fitim  discriminating  on  the 
basis  of  sex  in  education  programs  or 
activities.  Subpart  F  of  the  Title  IX 
common  rule  requires  each  Federal 
agency  that  awards  Federal  financial 
assistance  to  publish  in  the  Federal 
Register  a  notice  of  the  different  types 
of  Federal  financial  assistance  covered 
by  the  Title  IX  regulations  within  sixty 
(60)  days  after  the  effective  date  of  the 
final  common  rule.  The  final  common 
rule  for  the  enforcement  of  Title  IX  was 
published  in  the  Federal  Register  by 
twenty-one  (21)  Federal  agencies, 
including  NRC,  on  August  30,  2000  (65 
FR  52858-52895).  NRC's  portion  of  the 
final  common  rule  will  be  codified  at  10 
CFR  Part  5.  Specifically,  the  statute 
states  that  "[nlo  person  in  the  United 
States  shall,  on  the  basis  of  sex,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  imder  any  education 
program  or  activity  receiving  Federal 
financial  assistance,"  with  specific 
exceptions  for  various  entities, 
programs,  and  activities.  20  U.S.C. 
1681(a).  Title  IX  and  the  Title  IX 
common  rule  prohibit  discrimination  on 


the  basis  of  sex  in  the  operation  of,  and 
the  provision  or  denial  of  benefits  by, 
education  programs  or  activities 
conducted  not  only  by  educational 
institutions  but  by  other  entities  as  well, 
including,  for  example,  nonprofit 
organizations. 

Because  this  amendment  deals  solely 
with  agency  practice  and  procedure,  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  under  5  U.S.C.  553(b){A). 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Backfit  Analjrsis  - 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 
nde;  and  therefore,  a  backfit  analysis  is 
not  required  for  this  final  rule  because 
these  amendments  do  not  involve  any 
provision  that  would  impose  backfits  as 
defined  in  10  CFR  Chapter  I. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (55  U.S.C.  3501 
et  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB. 

List  of  Subjects  in  10  CFR  Part  5 

Administrative  practice  and 
procedure.  Buildings  and  facilities.  Civil 
rights.  Colleges  and  universities. 
Education  of  individuals  with 
disabilities,  Education,  Educational 
facilities,  Educational  research, 
Educational  study  programs.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Graduate 
fellowship  program,  Grant  programs- 
education.  Individuals  with  disabilities, 
Investigations,  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination.  State  agreement 
program,  Student  aid.  Women. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
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Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  foUowdng 
amendment  to  10  CFR  part  5. 

PART  5— NONDISCRIMINATION  ON 
THE  BASIS  OF  SEX  IN  EDUCATION 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  HNANCIAL 
ASSISTANCE 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1681,  1682,  1683, 
1685,  1686,  1687.  1688. 

2.  Appendix  A  is  added  to  part  5  to 
read  as  follows: 

Appendix  A  to  Part  5 — List  of  Federal 
Financial  Assistance  Administered  by 
the  Nuclear  Regulatory  Commission  to 
Which  Title  IX  Applies 

Note:  All  recipients  of  Federal  financial 
assistance  from  NRC  are  subject  to  Title  IX, 
but  Title  IX's  anti-discrimination 
prohibitions  are  limited  to  the  educational 
components  of  the  recipient's  program  or 
activity,  if  any.  Failure  to  list  a  type  of 
Federal  assistance  below  shall  not  mean,  if 
Title  IX  is  otherwise  applicable,  that  a 
^program  or  activity  is  not  covered  by  Title  IX. 

(a)  Conferences  on  regulatory  programs 
and  related  matters.  Agreements  for  financial 
assistance  to  State  and  local  officials,  without 
full-cost  recovery,  to  confer  on  regulatory 
programs  and  related  matters  at  NRC 
facilities  and  offices,  or  other  locations. 

(b)  Orientations  and  instruction. 
Agreements  for  financial  assistance  to  State 
and  local  officials,  without  full-cost  recovery, 
to  receive  orientation  and  on-the-job 
instruction  at  NRC  facilities  and  offices,  or 
other  locations. 

(c)  Technical  training  courses.  Agreements 
for  financial  assistance  to  State  and  local 
officials,  without  full-cost  recovery  to  attend 
training  on  nuclear  material  licensing, 
inspection  and  emergency  response 
regulatory  responsibilities  to  ensure 
compatiMlity  between  NRC  and  Agreement 
State  regulation. 

(d)  Participation  in  meetings  and 
conferences.  Agreements  for  participaflon, 
without  full-cost  recovery,  in  meetings, 
conferences,  worlcshops,  and  symposia  to 
assist  scientific,  professional  or  educational 
institutions  or  groups. 

(e)  Research  support.  Agreements  for  the 
financial  support  of  basic  and  applied 
scientific  research  and  for  the  exchanges  of 
scientific  information. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
|FR  Doc.  01-227  Filed  1-3-01;  8:45  am] 

MLUNQCOOC  7500-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1780 

RIN  2550-AA17 

Rules  Of  Practice  and  Procedure 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is  issuing 
this  final  rule  amending  its  rules  of 
practice  and  procedure  to  adjust  each 
civil  money  penalty  within  its 
jurisdiction  to  account  for  infiation. 
OFHEO  is  taking  this  action  pursuant  to 
the  Federal  Civil  Penalties  Inilation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996. 

DATES:  This  rule  is  effective  January  4, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Roderer,  Deputy  General 
Counsel,  (202)  414-6924,  Jamey 
Basham,  Counsel  (202)  414-8906  (not 
toll-fi-ee  numbers),  1700  G  Street  NW., 
Fourth  Floor,  Washington,  DC  20552. 
The  telephone  niunber  for  the 
Telecommunications  Device  for  the  Deaf 
is:  (800)  877-8339  (TDD  oniy\. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  Xin  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pubhc  Law  No.  102-550,  entitled  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992, 
estabUshed  OFHEO.  OFHEO  is  an 
independent  office  within  the 
Department  of  Housing  and  Urban 
Development  (HUD)  with  responsibility 
for  ensuring  that  Fannie  Mae  and 
Freddie  Mac  (collectively,  the 
Enterprises)  are  adequately  capitalized 
and  operate  safely  and  in  conformity  to 
the  requirements  of  applicable  laws, 
rules  and  regulations,  including  their 
respective  charter  acts.  The  Enterprises 
are  government-sponsored  corporations 
estabUshed  under  Federal  law  to  effect 
specific  public  purposes.  *  These 
include  providing  liquidity  to  the 
residential  mortgage  market  and 
promoting  the  availability  of  mortgage 
credit  benefiting  low-  and  moderate- 


income  families  and  areas  that  are 
underserved  by  lending  institutions. 

The  Inflation  Adjustment  Act 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (the  Inflation  Adjustment  Act)^ 
requires  OFHEO,  as  well  as  other 
Federal  agencies  with  the  authority  to 
issue  civil  money  penalties  (CMPs),  to 
publish  regulations  to  adjust  each  CMP 
authorized  by  law  that  the  agency  has 
jurisdiction  to  administer.  The  purpose 
of  these  adjustments  is  to  maintain  the 
deterrent  effect  of  CMPs  and  promote 
compliance  with  the  law.  The  Inflation 
Adjustment  Act  required  agencies  to 
make  an  initial  adjustment  of  their 
CMPs  upon  the  statute's  enactment,  and 
further  requires  agencies  to  make 
additional  adjustments  on  an  ongoing 
basis,  at  least  once  every  four  years 
following  the  initial  adjustment.  In 
1997.  OFHEO  made  the  initial 
adjustment  of  its  CMPs.^  with  such 
adjustments  being  applicable  to  any 
violation  occiuring  after  October  23, 
1996  (the  effective  date  of  the  Inflation 
Adjustment  Act). 

Under  the  Inflation  Adjustment  Act, 
the  inflation  adjustment  for  each 
applicable  CMP  is  determined  by 
increasing  the  maximum  CMP  amount 
per  violation  by  a  cost-of-living 
adjustment.  As  is  described  in  detail 
below,  the  Inflation  Adjustment  Act 
provides  that  this  cost-of-fiving 
adjustment  is  to  reflect  the  percentage 
increase  in  the  Consiuner  Price  Index'* 
since  the  CMPs  were  last  adjusted  or 
established,  and  rounded  in  accordance 
with  rules  provided  in  the  statute. 

Description  of  the  Rule 

This  final  rule  adjusts  the  amount  for 
each  type  of  CMP  that  OFHEO  has 
jurisdiction  to  impose,  in  accordance 
with  the  requirements  of  the  Inflation 
Adjustment  Act.  Part  1780  of  OFHEO's 
rules  and  regidations  currently  sets  out 
the  procedural  rules  imder  which 
OFHEO  conducts  proceedings  to  impose 


■  See  Federal  Home  Loan  Mortgage  Corporation 
Act,  12  U.S.C.  1451  et  seq.:  Federal  National 
Mortgage  Association  Charter  Act,  12  U.S.C.  1716 
et  seq.;  Act  at  12  U.S.C  4561-67,  4562  note. 


2  28  U.S.C.  2461  note. 

'Section  1780.71  of  OFHEOs  rules  and 
regulations.  12  CFR  §  1780.71. 

'The  Inflation  Adjustment  Act  specifically 
identifies  the  Consumer  Price  Index  for  All  Oiban 
Consumers  published  by  the  United  States 
Department  of  Labor  (CPI-U).  The  Department  of 
Labor  (DOL)  computes  the  CPI-U  using  two 
different  base  time  periods,  1967  and  1982-19S4. 
The  Inflation  Adjustment  Act  does  not  specify 
which  of  these  base  periods  should  be  used  to 
calculate  the  inflation  adjustment.  OFHEO 
calculated  the  initial  adjustment  of  its  CMPs  using 
CPI-U  data  witii  the  1967  base  period.  OFHEO  U 
using  CPI-U  data  with  the  1982-1984  base  period 
for  the  adjustments  adopted  in  this  final  nila, 
because  such  data  now  reflect  the  most  current 
method  of  computing  the  CPI-U. 
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a  civil  money  penalty.  This  final  rule 
amends  the  table  contained  in 
§  1780.80,  which  identifies  the  different 
tiers  of  penalties  provided  in  12  U.S.C. 
4636— the  statute  that  provides  OFHEO 
with  CMP  authority — and  sets  out  the 
new  adjusted  maximum  penalty  amount 
that  OFHEO  may  impose  for  that  tier. 
The  increases  in  maximum  penalty 
amoimts  contained  in  this  final  rule 
may  not  necessarily  affect  the  amoimt  of 
any  CMP  that  OFHEO  may  seek  for  a 
particular  violation;  OFHEO  would 


calculate  each  CMP  on  a  case-by-case 
basis  in  Ught  of  a  variety  of  factors. 

The  Inflation  Adjustment  Act  directs 
federal  agencies  to  calculate  each  CMP 
adjustment  as  the  percenjtage  by  which 
the  CPI-U  for  Jime  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
CPI-U  for  June  of  the  calendar  year  in 
which  the  amoimt  of  such  CMP  was  last 
adjusted.  Since  OFHEO  is  making  this 
round  of  adjustments  in  calendar  year 
2000.*  and  OFHEO  made  the  last  round 
of  adjustments  in  calendar  year  1997, 
the  inflation  adjustment  amoimt  for 


each  CMP  was  calculated  by  comparing 
the  CPI-U  for  June  1997  (160.3)  vnth  the 
CPI-U  for  June  1999  (166.2),  resulting  in 
an  inflation  adjustment  of  3.7  percent.^ 
For  each  CMP.  the  product  of  this 
inflation  adjustment  and  the  previous 
maximum  penalty  amount  was  then 
rounded  in  accordance  with  the  specific 
requirements  of  the  Inflation 
Adjustment  Act,^  then  summed  with  the 
previous  maximum  penalty  amount  to 
determine  the  new  adjusted  maximum 
penalty  amoimt.  The  table  below  sets 
out  these  items  accordingly. 


U.S.  Code  citation 

Description 

Previous 

maximum 

penalty 

amount 

Inflation 
increase 
(3.7  per- 
cent) 

Rounded 
inflation 
increase 

New 

adjusted 

maximum 

penalty 

amount 

12  U.S.C.  4636(b)(1)  

12  U.S.C.  4636(b)(2)  

First  Tier 

5.500 
11.000 

27.500 

110.000 

1,100,000 

203.50 
407 

1,017.50 

4.070 

40,700 

0 
0 

0 

0 
50.000 

5,500 

Second  Tier  (Executive  Officer  or  Direc- 
tor). 
Second  Tier  (Enterpnse) 

11,000 

12  U.S.C.  4636(b)(2) 

12  U.S.C.  4636(b)(3)  

12  U.S.C.  4636(b)(3)  

27,500 

Third  Tier  (Executive  Officer  or  Director) 
Third  Tier  (Enterprise)  

110,000 
1,150,000 

Section  1780.81  states  that  the 
adjustments  made  in  §  1780.80  apply 
only  to  violations  that  occur  after 
January  4,  2001. 

Public  Notice  and  Comment  and 
Delayed  Effiective  Date  Not  Required 

OFHEO  finds  good  cause  that  notice 
and  an  opportunity  to  conunent  on  this 
dociunent  are  unnecessary  imder  the 
Administrative  Procedure  Act  (APA), 
and  OFHEO  is  issuing  these 
requirements  as  a  final  rule.  5  U.S.C. 
553.  This  rulemaking  conforms  with 
and  is  consistent  with  the  statutory 
directive  set  forth  in  the  Inflation 
Adjustment  Act,  with  no  issues  of 
policy  discretion,  and  public  comment 
is  impracticable  and  unnecessary. 

In  addition,  OFHEO  finds  good  cause 
to  make  this  rule  effective  upon 
publication  of  this  docimient  in  the 
Federal  Register  imder  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  553(d).  This  final  rule  does  not 
impose  any  additional  responsibiUties 
on  any  entity.  Instead,  it  simply  adjusts 
CMPs  as  dictated  by  the  Inflation 
Adjustment  Act. 


Regulatory  Impact 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  is  not  classified  as  a 
significant  rule  under  Executive  (Drder 
12866  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  Enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
assessment  is  required  and  this  final 
rule  has  not  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  does  not  include  a 
Federal  mandate  that  may  residt  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  aimually  for  inflation)  in  any 


one  year.  As  a  result,  the  final  rule  does 
not  warrant  the  preparation  of  an 
assessment  statement  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  only  applies  to  rules 
for  which  an  agency  publishes  a  general 
notice  of  proposed  rulemaking  pursuant 
to  5  U.S.C.  553(b)  (see  5  U.S.C.  601(2)). 
OFHEO  has  determined  for  good  cause 
that  the  APA  does  not  require  a  general 
notice  of  proposed  rulemaking  for  this 
regulatory  action.  The  Regulatory 
Flexibility  Act  does  not  apply  to  this 
final  rule. 

Paperwork  Reduction  Act  of  1995 

These  proposed  rules  contain  no 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520. 

List  of  Subiects  in  12  CFR  Part  1780 

Administrative  practice  and 
procedure.  Penalties. 

Accordingly,  for  the  reasons  set  out  io 
the  preamble,  the  Office  of  Federal 


^  Although  the  adjustment  is  being  made  in 
calendar  year  2000,  the  resulting  CMP  increases  do 
not  take  effect  until  publication  of  the  rule,  and  will 
only  apply  to  conduct  occurring  after  such  date. 

•OFHEO's  last  round  of  adjustments  in  1997 
applied  an  inflation  foctor  of  11.8  percent, 
calculated  by  comparing  |une  1992  CPI-U  data  to 
June  1996  CPI-U  data.  The  1992  data  were  used  as 
the  base  period  in  accordance  with  the  Inflation 
Adjustment  Act's  directive  to  use  CPI-U  data  from 


the  year  of  a  CMP's  enactment  if  the  CMP  had  not 
been  previously  adjusted  pursuant  to  law.  The 
resulting  penalty  increase  was  then  rounded  in 
accordance  with  the  statutory  rules  described  below 
and  in  some  cases  reduced  by  the  statute's  ten 
percent  cap  on  initial  CMP  adjustments.  62  FR 
681S2  (December  31,  1997). 

'  The  statute's  rounding  rules  require  that  each 
increase  be  rounded  to  the  nearest  multiple  as 
follows:  $10  in  the  case  of  penalties  less  than  or 


equal  to  $100;  $100  in  the  case  of  penalties  greater 
than  $100  but  less  than  or  equal  to  $1,000;  $1,000 
in  the  case  of  penalties  greater  than  $1,000  but  less 
than  or  equal  to  $10,000;  $5,000  in  the  case  of 
penalties  greater  than  $10,000  but  less  than  or  equal 
to  $100,000;  $10,000  in  the  case  of  penalties  greater 
than  SIOO.OOO  but  less  than  or  equal  to  $200,000; 
and  $25,000  in  the  case  of  penalties  greater  than 
$200,000. 
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Housing  Enterprise  Oversight  proposes 
to  amend  12  CFR  part  1780  as  follows: 

PART  1780— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  1780 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  4501.  4513,  4517. 
4521,4631-1641. 


2.  Revise  subpart  E  of  part  1780  to 
read  as  follows: 

Subpart  E— Civil  Money  Penalty 
inflation  Adjustments 

§  1 780.80    Inflation  adjustments. 

The  maximum  amount  of  each  civil 
money  penalty  within  OFHEO's 


jurisdiction  is  adjusted  in  accordance 
with  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (28  U.S.C. 
2461  note)  as  follows: 


U.S.  Code  citation 


12  U.S.C.  4636(b)(1) 
12  U.S.C.  4636(b)(2) 
12  U.S.C.  4636(b)(2) 
12  U.S.C.  4636(b)(3) 
12  U.S.C.  4636(b)(3) 


Description 


First  tier 

Second  tier  (Executive  Officer  or  Director)  . 

Second  Tier  (Enterprise) 

Second  Tier  (Executive  Officer  or  Director) 
Second  Tier  (Enterprise) 


New 

adjusted 

n'laximum 

penalty 

amount 


5.500 

11.000 

27.500 

110,000 

1,150,000 


11780.81    Applicability. 

The  inflation  adjustments  in  §  1780.80 
apply  to  civil  money  penalties  assessed 
in  accordance  with  the  provisions  of  12 
U.S.C.  4636  for  violations  occurring 
after  January  4,  2001. 

Dated:  December  28,  2000. 

Armando  Falcon,  Jr., 

Director,  Office  of  Federal  Housing  Enterprise 
Oversight. 

IFR  Doc.  01-177  Filed  1-3-01;  8:45  am] 

BHJJNC  COOE  422(M)1-U 


DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 
.21  CFR  Part  522 

implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Change  of 
Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  approved  new 
animal  drug  applications  (NADA's)  from 
Pfizer,  Inc.,  to  Phoenix  Scientific,  Inc. 
DATES:  This  rule  is  effective  January  4, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  J.  Tiuner.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0214. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
hic,  235  East  42d  St.,  New  York,  NY 
10017-5755,  has  informed  FDA  that  it 
has  transferred  to  Phoenix  Scientific, 


Inc.,  3915  South  48th  St.  Terrace.  P.O. 
Box  6457,  St.  Joseph,  MO  64506-0457. 
ownership  of,  and  all  rights  and 
interests  in  NADA  065-110  for  Pro-Pen 
G  (penicillin  G  procaine)  in  Aqueous 
Suspension  and  NADA  065-498  for  Pen 
BP-48  (penicillin  G  benzathine/ 
procaine).  Accordingly,  the  agency  is 
amending  the  regulations  in  21  CFR 
522.1696a  and  522.1696b  to  reflect  the 
transfer  of  ownership.  The  agency  is 
also  taking  the  opportunity  to 
restnictxire  the  regulation  to  reflect 
cvurent  format. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  (Denter  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IIMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.1696a  is  revised  to  read 
as  follows: 

§522.16968    Penicillin  G  benzathine  and 
penicillin  G  procaine  sterile  suspension. 

(a)  Specifications.  Each  milliliter  of 
aqueous  suspension  contains  penicillin 
G  benzathine  and  penicilUn  G  procaine, 
each  equivalent  to  150,000  imits  of 
penicillin  G. 


(b)  Sponsors.  See  sponsors  in 

§  510.600(c)  of  this  chapter  for  the 
conditions  of  use  in  paragraph  (d)  of 
this  section  as  follows: 

(1)  Nos.  000008.  000856,  000864, 
010515,  and  049185  for  use  as  in 
paragraph  (d)(1)  of  this  section. 

(2)  Nos.  000856  and  049185  for  use  as 
in  paragraphs  (d)(2)(i),  (d)(2)(ii)(A),  and 
(d)(2)(iii)  of  this  section. 

(3)  Nos.  000864,  010515,  and  059130 
for  use  as  in  paragraphs  (d)(2)(i), 
(d)(2)(ii)(B),  and  (d){2)(iii)  of  this 
section. 

(c)  Related  tolerances.  See  §  556.510 
of  this  chapter. 

(d)  Conaitions  of  use — (1)  Horses, 
dogs,  and  beef  cattle — (i)  Amount— {A) 
Beef  cattle.  2  milliliters  per  150  poimds 
of  body  weight  intramuscularly  or 
subcutaneously.  Repeat  dosage  in  48 
hours. 

(B)  Horses.  2  milliliters  per  150 
pounds  of  body  weight  intramuscularly. 
Repeat  dosage  in  48  hours. 

(C)  Dogs.  1  milliliter  per  10  to  25 
pounds  of  body  weight  intramuscularly 
or  subcutaneously.  Repeat  dosage  in  48 
hoius. 

(ii)  Conditions  of  use.  Treatment  of 
bacterial  infections  susceptible  to 
peniciUin  G. 

(iii)  Limitations.  In  beef  cattle, 
treatment  should  be  limited  to  two 
doses.  Not  for  use  in  beef  cattle  within 
30  days  of  slaughter.  Do  not  use  in 
horses  intended  for  food  piuposes. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

(2)  Beef  cattle — (i)  Amount.  2 
milliliters  per  150  pounds  of  body 
weight  subcutaneously.  Repeat  dosage 
in  48  hoiu^. 

(ii)  Conditions  of  use.  (A)  Treatment 
of  bacterial  pneumonia  (Streptococcus 
spp.,  Corynebacterium  pyogenes. 
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Staphylococcus  aureus);  upper 
respiratory  infections  such  as  rhinitis  or 
pharyngitis  {Cpyogenes);  blackleg 
(Clostridium  chauvoei). 

(B)  As  in  paragraph  (d)(2)(ii)(A)  of  this 
section:  and  prophylaxis  of  bovine 
shipping  fever  in  300-  to  500-pound 
beef  calves. 

(iii)  Idmitations.  Limit  treatment  to 
two  doses.  Not  for  use  within  30  days 
of  slaughter. 

3.  Section  522.1696b  is  revised  to  read 
as  follows. 

§  522.1696b    Pmicillin  G  procaine  aqueous 
suspension. 

(a)  Specifications.  Each  milliliter 
contains  penicillin  G  procaine 
equivalent  to  300,000  units  of  penicillin 
G. 

(b)  Sponsors.  See  sponsor  numbers  in 
§  510.600(c)  of  this  chapter  as  follows: 

(1)  Nos.  010515.  053501,  and  059130 
for  use  as  in  paragraph  (d)  of  this 
section. 

(2)  Nos.  000864  and  055529  for  use  as 
in  paragraph  (d)(2)  of  this  section. 

(c)  Related  tolerances.  See  §  556.510 
of  this  chapter. 

(d)  Conditions  of  use — (1)  Dogs  and 
cats — (i)  Amount.  10,000  units  per 
pound  body  weight  dciily  by 
intramuscular  injection  at  24-hour 
intervals.  Continue  treatment  at  least  48 
hours  after  symptoms  disappear. 

(ii)  Indications  for  use.  Treatment  of 
infections  caused  by  penicillin-sensitive 
organisms. 

(iii)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 
a  licensed  veterinarian. 

(2)  Cattle,  sheep,  swine,  and  horses — 
(i)  Amount.  3,000  units  per  pound  body 
weight  (1  milliliter  per  100  pounds  body 
weight)  daily  by  intramuscular 
injection. 

(A)  For  Nos.  000864,  010515,  053501, 
and  059130:  Continue  treatment  at  least 
48  hours  after  symptoms  disappear. 

(B)  For  No.  055529:  Continue 
treatment  at  least  1  day  after  sjrmptoms 
disappear  (usually  2  or  3  days). 

(ii)  Indications  for  use.  Treatment  of 
cattle  and  sheep  for  bacterial 
pneumonia  (shipping  fever)  caused  by 
Pasteurella  multocida;  swine  for 
erysipelas  caused  by  Erysipelothrix 
insidiosa;  and  horses  for  strangles 
caused  by  Streptococcus  equi. 

(iii)  Limitations.  Not  for  use  in  horses 
intended  for  food. 

(A)  For  Nos.  000864,  010515,  053501. 
and  059130:  Do  not  exceed  7  days  of 
treatment  in  nonlactating  dairy  and  beef 
cattle,  sheep,  and  swine,  or  5  days  in 
lactating  cattle.  Milk  that  has  been  taken 
during  treatment  and  for  48  hours  after 
the  last  treatment  must  not  be  used  for 
food.  Discontinue  treatment  for  the 


following  niunber  of  days  before 
slaughter;  Nonruminating  cattle 
(calves) — 7,  all  other  cattle — 4,  sheep — 
8,  and  swine — 6. 

(B)  For  No.  055529:  Treatment  should 
not  exceed  4  consecutive  days.  Milk  that 
has  been  taken  during  treatment  and  for 
72  hoiu^  after  the  last  treatment  must 
not  be  used  for  food.  Discontinue 
treatment  for  the  following  number  of 
days  before  slaughter:  Cattle — 10, 
sheep — 9,  and  swine — 7. 

Dated:  December  12,  2000. 
Melanie  R.  Berson, 

Acting  Deputy  Director,  Office  of  New  Animal 
Drug  Evaluation,  Center  for  Veterinatiy 
Medicine. 

[FR  Doc.  01-72  Filed  1-3-01;  8:45  am] 
BNJJNG  CODE  41«>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Gentamicin 
Sulfate,  Mometasone  Furoate, 
Clotrimazole  Otic  Suspension 

AGENCY:  Food  and  Drug  Administration 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Schering- 
Plough  Animal  Health  Corp.  The  NADA 
provides  for  veterinary  prescription  use 
of  gentamicin/mometasone/clotrimazole 
otic  suspension  to  treat  otitis  externa  in 
dogs. 

DATES:  This  rule  is  effective  January  4, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-llO),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7540. 

SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  Union,  NJ  07083,  filed 
NADA  141-177  that  provides  for 
veterinary  prescription  use  of 
Mometamax^^  gentamicin  sul&te/ 
mometasone  furoate/clotrimazole)  Otic 
Suspension  for  the  treatment  of  otitis 
externa  associated  with  yeast 
(Malassezia  pachydermatis)  and/or 
bacteria  susceptible  to  gentamicin  in 
dogs.  The  NADA  is  approved  as  of 
December  5,  2000,  and  the  regulations 
are  amended  in  21  CFR  524  by  adding 
§  524.1044h  to  reflect  the  approval.  The 


basis  of  approval  is  discussed  in  the 
fi«edom  of  information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR.part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(ii)), 
this  approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
December  5,  2000,  because  the 
application  contains  substantial 
evidence  of  effectiveness  of  the  drug 
involved,  or  any  studies  of  animal 
safety,  required  for  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunidatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  luider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  524.1044h  is  added  to  read 
as  follows: 

§  524.1 044h    Gentamicin  sulfate, 
mometasone  furoate,  clotrimazole  otic 
suspension. 

(a)  Specifications.  Each  gram  contains 
gentamicin  sidfate.  United  States 
Pharmacopeia  (USP)  equivalent  to  3- 
milligram  (mg)  gentamicin  base, 
mometasone  furoate  monohydrate 
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equivalent  to  1-mg  mometasone,  and  10 
mg  clotrimazole,  USP. 

(b)  Sponsor.  See  No.  000061  in 
§  510.6(c)  of  this  chapter. 

(c)  Conditions  of  use —  Dogs — (1) 
Amount.  For  dogs  weighing  less  than  30 
poimds  (lb),  instill  4  drops  from  the  5- 
and  30-gram  (g)  bottle  into  the  ear  canal 
(2  drops  from  the  215-g  bottle)  or,  for 
dogs  weighing  30  lb  or  more,  instill  8 
drops  from  the  5-  and  30-g  bottle  into 
the  ear  canal  (4  drops  from  the  215-g 
bottle),  twice  daily  for  7  days. 

(2)  Indications  for  use.  For  the 
treatment  of  otitis  externa  associated 
with  yeast  [Malassezia  pachydermatis) 
and/or  bacteria  susceptible  to 
gentamicin  in  dogs. 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  December  26.  2000. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  01-140  Filed  1-3-01;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TDB919] 

RIN  1545-AY57 

Guidance  on  Filing  an  Application  for 
a  Tentative  Carryt>ack  Adjustment  In  a 
Consolidated  Return  Context 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
filing  of  an  application  for  a  tentative 
carryback  adjustment.  These  temporary 
regulations  provide  guidance  to 
determine  the  time  for  filing  such 
application  by  a  consolidated  group, 
liiis  document  also  contains  temporary 
regulations  relating  to  the  filing  of  an 
application  for  a  tentative  carryback 
adjustment  by  certain  corporations  for 
the  separate  return  year  created  by  their 
becoming  a  member  of  a  consolidated 
group.  These  temporary  regulations  may 
affect  all  consolidated  groups.  The  text 
of  these  temporary  regulations  also 
serves  as  the  text  of  proposed 
regulations  set  forth  in  die  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  Effective  Date:  January  4,  2001. 


Applicability  Date:  For  dates  of 
applicability,  see  §1.1502-78T  (g)(2)(v) 
of  these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  M.  Bass  or  Frances  L.  Kelly, 
(202)  622-7770  (not  a  toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  1502  of  the  Internal  Revenue 
Code  of  1986  (Code).  The  amendments 
provide  guidance  as  to  the  time  for 
filing  an  application  for  a  tentative 
carryback  adjustment  by  a  consolidated 
group.  Th.e  amendments  also  extend  the 
time  for  filing  an  application  for  a 
tentative  carryback  adjustment  by 
certain  corporations  for  the  separate 
return  year  created  by  thefr  becoming 
new  members  of  a  consolidated  group. 

Section  6411(a)  requires  that  an 
application  for  a  tentative  carryback 
adjustment  be  filed  on  or  after  the  date 
of  filing  for  the  retrnn  for  the  taxable 
year  of  the  loss  (or  unused  business 
credit)  from  which  the  carryback  results 
and  within  a  period  of  twelve  (12) 
months  after  the  end  of  such  taxable 
year.  Section  6411(c)  provides  that  if  the 
corporation  seeking  a  tentative 
carryback  adjustment  made  or  was 
required  to  make  a  consolidated  return 
for  the  year  in  which  the  loss  or  credit 
arose  or  for  the  preceding  taxable  year 
affected  by  such  loss  or  credit,  the 
provisions  of  Section  6411(a)  apply  only 
to  such  extent  and  subject  to  such 
conditions,  limitations  and  exceptions 
as  the  Secretary  may  by  regulations 
prescribe.  Section  1.6411-4  refers 
taxpayers  to  the  consolidated  retiun 
regulations,  specifically  §1.1502-78,  for 
further  rules  applicable  to  consolidated 
groups  filing  for  a  tentative  carryback 
adjustment. 

Section  1.1502-78(a)  addresses  the 
proper  party  to  file  an  application  for  a 
tentative  carryback  adjustment. 
However,  there  is  no  provision 
addressing  the  time  for  filing  such 
application.  Section  1.1502-78  does  not 
currently  alter  the  statutory  rule  as  to 
"when"  the  end  of  a  taxable  year  occurs 
for  purposes  of  determining  whether  the 
twelve-month  rule  of  section  6411  has 
been  satisfied.  Under  §  1.1502-76,  the 
due  date  for  the  separate  return  of  a  new 
member  is  generally  extended  until  the 
due  date  of  the  return  of  the 
consolidated  group.  In  certain  instances, 
however,  such  separate  return  cannot  be 
filed  before  the  expiration  of  the  twelve- 
month period  imder  section  6411(a). 
Thus,  a  new  member  may  be  prevented 


from  filing  an  application  for  a  tentative 
carryback  adjustment. 

Section  1.1502-76(b)(l)(i)  provides 
that  the  consolidated  return  must 
include  the  common  parent's  items  of 
income,  gain,  deduction,  loss,  and  credit 
for  the  entire  consolidated  year,  and 
each  subsidiary's  items  for  the  portion 
of  the  year  for  which  it  is  a  member. 
Items  of  a  corporation  for  the  portion  of 
the  year  not  included  in  the 
consolidated  return  must  be  included  in 
a  separate  retiun  (including  the 
consolidated  return  of  another  group). 
Thus,  the  items  of  a  new  member  of  a 
consolidated  group  are  included  in  two 
returns:  first,  the  consolidated  return  for 
the  period  of  time  it  is  a  member  of  the 
group;  and  second,  a  separate  retiun 
(including  the  consolidated  return  of 
another  group)  for  the  pre-affiliation 
period  prior  to  becoming  a  member  of 
the  consolidated  group.  This  pre- 
affiliation  period  is  a  separate  return 
year  as  defined  in  §  1.1502-l(e). 

The  tax  returns  for  the  periods  that 
end  and  begin  upon  a  corporation 
becoming  (or  ceasing  to  be)  a  member  of 
a  consolidated  group  are  separate 
taxable  years  for  all  Federal  income  tax 
purposes.  Section  1.1502-76(b)(2)(i). 
Although  these  periods  are  separate 
taxable  years,  items  of  income,  gain, 
deduction,  loss,  and  credit  (other  than 
extraordinary  items)  may  be  ratably 
allocated  between  such  years  if:  (1)  The 
corporation  is  not  required  to  change  its 
annual  accounting  period  or  its  method 
of  accounting  as  a  result  of  its  change  in 
status  as  a  member;  and  (2)  a  timely 
ratable  allocation  election  is  made. 
Section  1.1502-76(b)(2)(ii)(A).  ff  a 
ratable  allocation  cannot  be  made  (or  is 
not  made),  the  corporation  must  close 
its  books  at  the  close  of  the  day  on 
which  its  status  as  a  member  changes 
and  its  items  of  income,  gain, 
deduction,  loss,  and  credit  for  the  pre- 
affiliation  period  are  included  in  its 
separate  retxun.  Section  1.1502- 
76(b)(2)(ii). 

Section  1.1502-76(c)  detenmnes  the 
time  for  filing  the  new  member's 
separate  return.  The  provisions  of  this 
section  apply  only  to  a  corporation 
which,  immediately  prior  to  becoming  a 
new  member  of  a  group,  was  the 
common  parent  of  another  consolidated 
group,  or  was  not  required  to  join  in  the 
filing  of  a  consolidated  return.  Under 
§  1.1502-76(c),  the  due  date  of  the  new 
member's  separate  return  is  dependent 
upon  the  filing  of  the  consolidated 
group's  tax  return.  If  the  consolidated 
retiun  for  the  group  has  been  filed  by 
the  due  date  for  the  new  member's 
separate  return,  then  the  separate  return 
must  be  filed  no  later  than  the  due  date 
of  the  consolidated  group's  return, 
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including  extensions.  If  the 
consolidated  return  for  the  group  has 
not  been  filed  by  the  due  date  for  the 
new  member's  separate  return,  then  the 
separate  retiun  must  be  filed  on  or 
before  such  due  date.  In  each  case,  the 
due  date  for  the  new  member's  separate 
return  is  determined  with  regard  to 
extensions  of  time  for  filing  but  without 
regard  to  the  member's  new  affiliated 
status.  The  close  of  the  new  member's 
separate  return  year  is  treated  as  the 
close  of  its  normal  taxable  year. 
Therefore,  §  1.1502-76(c)  effectively 
extends  the  period  of  time  in  which  a 
"   new  member  is  required  to  file  its 
separate  return  because  otherwise,  the 
taxable  year  would  end  on  the  date  it 
becomes  a  member.  Section  1.1502- 
76(b)(2). 

While  §  1.1502-76{c)  extends  the  due 
date  for  filing  the  new  member's 
separate  retiuTi,  there  is  no  similar 
provision  that  extends  the  due  date  for 
filing  an  application  for  a  tentative 
carryback  adjustment  for  the  separate 
return  year.  Neither  section  6411(a)  nor 
§  1.1502-78  interprets  the  close  of  the 
new  member's  separate  retiun  year  as 
the  close  of  its  normal  taxable  year. 
Therefore,  an  application  for  a  tentative 
carryback  adjustment  must  be  filed:  (1) 
on  or  after  the  extended  date  for  filing 
the  return  for  the  taxable  year;  and  (2) 
within  a  period  of  twelve  months  after 
the  close  of  such  taxable  year.  Since  the 
separate  retiun  year  is  treated  as  a 
separate  taxable  year  for  all  Federal 
income  tax  purposes  under  §  1.1502- 
76(b)(2)(i),  a  new  member  that  chooses 
to  file  an  application  for  a  tentative 
carryback  adjustment  under  section 
6411  must  do  so  within  twelve  (12) 
months  after  the  close  of  its  separate 
return  year  (not  its  normal  taxable  year). 

The  practical  effect  of  extending  the 
due  date  for  filing  the  new  member's 
separate  retiun  under  §  1.1502-76(c) 
without  extending  the  time  period  for 
filing  an  application  for  a  tentative 
carryback  adjustment  is  that  a 
corporation  that  becomes  a  member  of  a 
consolidated  group  early  in  its  taxable 
year  may  effectively  be  precluded  from 
filing  the  application.  This  results 
because  the  twelve-month  period  for 
filing  the  refund  application  may  expire 
prior  to  the  due  date  (extended  or 
unextended)  for  the  filing  of  the  new 
member's  separate  return. 

The  problem  is  illustrated  by  the 
following  example: 

On  April  30.  2000, 100%  of  the  stock  of 
CorporaUon  X,  a  stand-alone  corporation,  is 
acquired  by  Group  Y.  Both  Corporation  X 
and  Group  Y  file  their  returns  on  a  calendar 
year  basis.  Under  §  1.1502-76(c),  Corporation 
X's  separate  return  for  the  period,  January  1- 
April  30,  2000  (the  April  2000  Year),  is  due 


on  or  before  September  IS,  2001  (with 
extensions).  However,  its  application  for  a 
tentative  carryback  adjustment  for  the  April 
2000  Year  is  due  no  later  than  April  30,  2001, 
twelve  months  after  the  end  of  the  April  2000 
Year. 

As  a  practical  matter,  the  separate 
retiun  of  some  new  members  cannot  be 
filed  before  the  group's  consolidated 
return  is  filed.  As  previously  noted, 
§  1.1502-76(b)(2)  provides,  under 
certain  circumstances,  that  the  new 
member's  items  of  income,  gain, 
deduction,  loss,  and  credit  may  be 
ratably  allocated  between  the  pre- 
affiliation  and  the  post-affiliation 
periods.  The  new  member  may  not 
know  whether  the  common  parent  vnll 
elect  to  ratably  allocate  its  items.  Such 
allocation  would  alter  the  income  or 
loss  of  the  new  member  for  its  separate 
return  year.  The  new  member  also  may 
not  know  the  proper  amount  of  income 
and  loss  to  report  and  thus  cannot  file 
its  separate  return  or  its  apphcation  for 
a  tentative  carryback  adjustment  until 
the  group's  consolidated  return  has  been 
filed.  Furthermore,  Rev.  Rul.  75-327 
(1975-2  C.B.  481)  holds  that,  because 
the  IRS  must  rely  on  the  information 
provided  by  the  taxpayer  in  its 
application  for  a  tentative  carryback 
adjustment  and  much  of  that 
information  (such  as  NOLs)  is  based  on 
the  return  for  the  loss  year,  section 
6411(a)  requires  that  the  return  for  the 
loss  year  be  filed  before  the  application 
for  a  tentative  refund  can  be  filed. 

This  problem  is  not  generally  faced  by 
corporations  that  become  members  of  a 
consolidated  group  in  the  latter  part  of 
their  taxable  year.  For  example,  if 
Corporation  X  had  been  acquired  on 
October  15,  2000,  rather  than  April  15, 
2000,  its  apphcation  for  a  tentative 
carryback  adjustment  would  be  due  on 
or  before  October  15,  2001,  a  month 
after  its  separate  return  is  due  (with 
extensions). 

Explanation  of  Provisions 

The  consoUdated  return  regulations 
do  not  address  the  time  for  filing  an 
application  for  a  tentative  carryback 
adjustment.  Rather,  the  consolidated 
return  regulations  rely  upon  the  general 
provisions  of  section  6411  for  guidance. 
The  amendments  to  §  1.1502-78  provide 
a  general  rule  for  all  consolidated 
taxpayers  stating  that  the  provisions  of 
section  6411(a)  shall  apply  to  determine 
the  time  for  filing  an  application  for  a 
tentative  carryback  adjustment  by  a 
consolidated  group. 

In  addition,  the  amendments  provide 
a  special  rule  designed  to  remedy  the 
problem  faced  by  some  corporations 
that  become  new  members  of  a 
consolidated  group.  For  such  members,  . 


the  amendments  extend  the  period  of 
time  for  filing  an  application  for  a 
tentative  carryback  adjustment  resulting 
fit)m  losses  or  credits  arising  in  the  new 
member's  last  separate  return  year.  For 
these  purposes,  the  amendments  treat 
the  separate  return  year  as  ending  on  the 
same  date  as  the  end  of  the  current 
taxable  year  of  the  consolidated  group. 

The  special  rule  of  these  temporary 
regulations  will  apply  only  to  a 
corporation  that,  immediately  prior  to 
becoming  a  new  member  of  a  group,  was 
the  common  parent  of  another 
consolidated  group,  or  was  not  required 
to  join  in  the  filing  of  a  consolidated 
return.  The  situation  not  covered 
involves  the  acquisition  of  a  member  of 
another  consolidated  group.  In  this  case, 
the  corporation's  items  of  income,  gain, 
deduction,  loss  and  credit  for  the  period 
prior  to  becoming  a  member  of  the  new 
consolidated  group  will  be  included  in 
the  consolidated  return  of  its  former 
group.  The  due  date  for  the  former 
group's  consolidated  return  is  not 
affected  by  the  acquisition  and  the  due 
date  for  its  application  for  a  tentative 
carryback  adjustment  relates  back  to  the 
end  of  the  former  group's  taxable  year. 

The  approach  taken  attempts  to 
provide  consistency  between  §  1.1502- 
76(c)  and  §  1.1502-78.  hi  addition,  this 
approach  provides  certainty  to 
taxpayers  and  allows  for  simplicity  of 
adininistration  by  the  IRS. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  temporary  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Because  no  preceding  notice  of 
proposed  rulemaking  is  required  for  this 
temporary  regulation,  the  provisions  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

This  Treasury  decision  ensures  that 
all  new  members  of  consolidated  groups 
have  the  opportunity  to  file  an 
apphcation  for  a  tentative  carryback 
adjustment,  a  benefit  currenUy 
unavailable  to  some  new  members. 
Issuing  this  regulation  in  proposed  form 
would  continue  the  difficulty  of  filing 
an  application  for  a  tentative  carryback 
adjustment  for  affected  new  members. 
Based  on  these  considerations,  it  is 
determined  that  this  temporary 
regulation  will  provide  taxpayers  with 
the  necessary  guidance  and  authority  to 
ensure  equitable  administration  of  the 
tax  laws.  Therefore,  it  would  be  contrary 
to  the  pubhc  interest  to  issue  this 
Treasury  decision  with  prior  notice 
under  section  553(b)  or  subject  to  the 
effective  date  limitation  of  section 
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553(d)  of  tide  5  of  the  United  States 
Code. 

Pursuant  to  section  7805(f)  of  the 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
temporary  regulations  are  Christopher 
M.  Bass  and  Frances  L.  Kelly,  Office  of 
the  Associate  Chief  Counsel  (Corporate). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 
Section  1.1502-78T  also  issued  under  26 
U.S.C.  1502  and  6411(c).  *   *   * 

Par.  2.  Section  1.1502-78T  is  added 
to  read  as  follows: 

§  1 .1 502-78T    Rules  for  filing  applications 
for  tentative  carryback  adjustments. 

(a)  through  (f)  (Reserved] .  For  further 
guidance,  see  §  1.1502-78(a)  through  (f). 

(g)  Time  for  filing  application — (1) 
General  rule.  The  provisions  of  section 
6411(a)  apply  to  the  filing  of  an 
application  for  a  tentative  carryback 
adjustment  by  a  consolidated  group. 

(2)  Special  rule  for  new  members — (i) 
New  member.  A  new  member  is  a 
corporation  that,  in  the  preceding 
taxable  year,  did  not  qualify  as  a 
member,  as  defined  in  §  1.1502-l(b),  of 
the  consoUdated  group  that  it  now  joins. 

(ii)  End  of  taxable  year.  Solely  for  the 
purpose  of  complying  with  the  twelve- 
month requirement  for  making  an 
application  for  a  tentative  carryback 
adjustment  under  section  6411(a),  the 
separate  return  year  of  a  qualified  new 
member  shall  be  treated  as  ending  on 
the  same  date  as  the  end  of  the  current 
taxable  year  of  the  consolidated  group 
that  the  qualified  new  member  joins. 

(iii)  Qualified  new  member.  A  new 
member  of  a  consolidated  group 
qualifies  for  purposes  of  the  provisions 
of  this  paragraph  (g)(2),  if  immediately 
prior  to  becoming  a  new  member, 
either — 


(A)  It  was  the  common  parent  of  a 
consolidated  group;  or 

(B)  It  was  not  required  to  join  in  the 
filing  of  a  consolidated  return. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (g)(2)  may  be  illustrated  by 
the  following  examples: 

Example  1.  Individual  A  owns  100  percent 
of  the  stock  of  X.  a  corporation  filing  returns 
on  a  calendar  year  basis.  On  January  31  of 
year  1,  X  becomes  a  member  of  the  Y 
consolidated  group,  which  also  files  retimis 
on  a  calendar  year  basis.  X  is  a  qualified  new 
member  as  defined  in  paragraph  (g)(2)(iii)(B) 
of  this  section  because,  immediately  prior  to 
becoming  a  new  member  of  the  Y 
consolidated  group,  X  was  not  required  to 
join  in  the  filing  of  a  consolidated  return.  As 
a  result  of  its  becoming  a  new  member  of 
Group  Y,  X's  separate  return  for  the  short 
taxable  year  (January  1  of  year  1  through 
January  31  of  year  1)  is  due  September  15  of 
year  2  (with  extensions).  Section  1.1502- 
76(c).  Group  Y's  consolidated  return  is  also 
due  September  15  of  year  2  (with  extensions). 
Section  1.1502-76(c).  Solely  for  the  purpose 
of  complying  with  the  twelve-month 
requirement  for  making  an  application  for  a 
tentative  carryback  adjustment  under  Section 
6411(a),  X's  taxable  year  for  the  separate 
return  year  is  treated  as  ending  on  December 
31  of  year  1.  X's  application  for  a  tentative 
carryback  adjustment  is  therefore  due  on  or 
before  December  31  of  year  2. 

Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that  immediately  prior  to 
becoming  a  new  member  of  Group  Y,  X  was 
a  member  of  the  Z  consolidated  group. 
Because  X  was  required  to  join  in  the  filing 
of  the  consolidated  return  for  Group  Z,  X  is 
not  a  qualified  new  member  as  defined  in 
paragraph  (g)(2)(iii)  of  this  section.  X's  items 
for  the  one-month  period  will  be  included  in 
the  congplidated  return  for  Group  Z.  Group 
Z's  application  for  a  tentative  carryback 
adjustment,  if  any,  continues  to  be  due 
within  12  months  of  the  end  of  its  taxable 
year,  which  is  not  affected  by  X's  change  in 
status  as  a  new  member  of  Group  Y. 

(v)  Effective  date. 

The  provisions  of  this  paragraph  (g)(2) 
apply  for  applications  by  new  members 
of  consolidated  groups  for  tentative 
carryback  adjustments  resulting  from 
net  operating  losses,  net  capital  losses, 
or  unused  business  credits  arising  in 
separate  return  years  of  new  members 
that  begin  on  or  after  January  1,  2001. 

Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  13,  2000. 
lonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-196  Filed  1-3-01;  8:45  am] 
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Internal  Revenue  Service 
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[TO  8925] 

RIN  1545-AX32 

Partnership  KAergers  and  Divisions 

agency:  Internal  Revenue  Ser/ice  (IRS), 

Treasury. 

ACTION:  Final  regidations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  tax  consequences  of 
partnership  mergers  and  divisions.  The 
final  regulations  affect  partnerships  and 
their  partners. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  4,  2001. 

Applicability  Date:  For  dates  of 
applicability  of  these  regulations,  see 
§§  1.708-l(c)(7),  1.708-l(d)(7),  and 
1.752-5(a). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Collins  or  Dan  Carmody, 
(202)  622-3080  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  sections  708 
and  752  of  the  Income  Tax  Regulations 
(26  CFR  part  1)  regarding  partnership 
mergers  and  divisions. 

On  January  1 1 ,  2000.  a  notice  of 
proposed  rulemaking  and  a  notice  of 
public  hearing  (REG-11 1119-99,  2000- 
5  I.R.B.  455)  were  published  in  the 
Federal  Register  (65  FR  1572)  regarding 
sections  708,  743.  and  752  of  the 
Internal  Revenue  Code.  No  one 
requested  to  speak  at  the  public  hearing. 
Accordingly,  the  public  hearing 
scheduled  for  May  4.  2000.  was 
canceled  in  the  Federal  Register  (65  FR 
24897)  on  April  28,  2000.  Comments 
responding  to  the  proposed  regulations 
were  received.  After  consideration  of 
the  comments,  the  proposed  regulations 
are  adopted  as  revised  by  this  Treasury 
decision. 

/  Partnership  Mergers 

Section  708(b)(2)(A)  provides  that  in 
the  case  of  a  merger  or  consolidation  of 
two  or  more  partnerships,  the  resulting 
partnership  is,  for  purposes  of  section 
708,  considered  the  continuation  of  any 
merging  or  consolidating  partnership 
whose  members  own  an  interest  of  more 
than  50  percent  in  the  capital  and 
profits  of  the  resulting  partnership. 
Section  1.708-l(b)(2)(i)  of  the  Income 
Tax  Regulations  provides  that  if  the 
resulting  partnership  can  be  considered 
a  continuation  of  more  than  one  of  the 
merging  partnerships,  the  resulting 
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partnership  is  the  continuation  of  the 
partnership  that  is  credited  with  the 
contribution  of  the  greatest  dollar  value 
of  assets  to  the  resulting  partnership.  If 
the  members  of  none  of  the  merging 
partnerships  own  more  than  a  50 
percent  interest  in  the  capital  and 
profits  of  the  resulting  partnership,  all 
of  the  merged  partnerships  are 
considered  terminated,  and  a  new 
partnership  results.  The  taxable  years  of 
the  merging  partnerships  that  are 
considered  terminated  are  closed  imder 
section  706(c). 

n.  Partnership  Divisions 

Section  708(b)(2)(B)  provides  that,  in 
the  case  of  a  division  of  a  partnership 
into  two  or  more  partnerships,  the 
resulting  partnerships  (other  than  any 
resulting  partnership  the  members  of 
which  had  an  interest  of  50  percent  or 
less  in  the  capital  and  profits  of  the 
prior  partnership)  are  considered  a 
continuation  of  the  prior  partnership. 
Section  1.708-l{b)(2)(ii)  provides  that 
any  other  resiilting  partnership  is  not 
considered  a  continuation  of  the  prior 
partnership  but  is  considered  a  new 
partnership.  If  the  members  of  none  of 
the  resulting  partnerships  owned  an 
interest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  prior 
partnership,  the  prior  partnership  is 
terminated.  Where  members  of  a 
partnership  that  has  been  divided  do 
not  become  members  of  a  resulting 
partnership  that  is  considered  a 
continuation  of  the  prior  partnership, 
such  members'  interests  are  considered 
liquidated  as  of  the  date  of  the  division. 

Explanation  of  Revisions  and  Summary 
of  Comments 

/.  Assets- Up  Form  for  Partnership 
Mergers  and  Divisions 

The  proposed  regulations  provide  that 
the  form  of  a  partnership  merger  or 
division  accompfished  under  laws  of 
the  appUcable  jurisdiction  will  be 
respected  if  the  partnership  undertakes 
the  steps  of  one  of  two  prescribed  forms. 
Generally,  for  partnership  mergers,  a 
terminating  partnership  contributes  its 
assets  and  liabilities  to  the  resulting 
partnership  in  exchange  for  interests  in 
the  resulting  partnership,  and 
immediately  thereafter,  the  terminated 
partnership  distributes  interests  in  the 
resulting  partnership  to  its  partners  in 
Uquidation  of  the  terminating 
partnership  (Assets-Over  Form). 
Alternatively,  for  partnership  mergers, 
the  terminating  partnership  liquidates 
by  distributing  its  assets  and  liabilities 
to  its  partners  who  then  contribute  the 
assets  and  liabilities  to  the  resulting 
partnership  (Assets-Up  Form).  The 


de&ult  rule  for  partnership  mergers  is 
the  Assets-Over  Form,  so  that  if  a 
transaction  is  not  characterized  under 
^e  Assets-Up  Form,  it  will  be 
characterized  under  the  Assets-Over 
Form  regardless  of  whether  that  form  is 
followed. 

In  general,  for  partnership  divisions,  a 
prior  partnership  transfers  certain  assets 
and  liabilities  to  a  resulting  partnership 
in  exchange  for  interests  in  the  resulting 
partnership,  and  immediately  thereafter, 
the  prior  partnership  distributes  the 
resulting  partnership  interests  to 
partners  who  are  design;:ted  to  receive 
interests  in  the  resulting  partnership 
(Assets-Over  Form).  Alternatively,  for 
partnership  divisions,  the  prior 
partnership  distributes  certain  assets 
and  liabilities  to  some  or  all  of  its 
partners  who  then  contribute  the  assets 
and  liabihties  to  a  resulting  partnership 
in  exchange  for  interests  in  the  resulting 
partnership  (Assets-Up  Form).  As  with 
partnership  mergers,  the  default  rule  for 
partnership  divisions  is  the  Assets-Over 
Form,  so  that  if  a  transaction  is  not 
characterized  under  the  Assets-Up 
Form,  it  will  be  characterized  under  the 
Assets-Over  Form  regardless  of  whether 
that  form  is  followed. 

One  commentator  expressed  concern 
that  where  the  assets  of  an  operating 
business  are  distributed  to  the  partners 
as  joint  owners,  and  the  partners 
continue  to  operate  the  business,  the 
owners  of  the  assets  may  be  considered 
to  remain  partners  for  federal  income 
tax  purposes.  Under  the  proposed 
regulations,  it  was  intended  that  the 
Assets-Up  Form  would  be  respected 
where  the  assets  are  conveyed  to  the 
partners  under  the  laws  of  the 
apphcable  jurisdiction  and  then 
reconveyed  to  the  resulting  partnership. 
An  example  has  been  added  to  the  final 
regulations  to  confirm  this  result.  The 
example  also  confirms  that  a 
partnership  can  use  the  Assets-Up  Form 
for  partnership  mergers  and  divisions 
regardless  of  whether  the  partners  could 
otherwise  generally  hold  certain  assets, 
such  as  undivided  interests  in  goodwill, 
outside  of  a  partnership. 

The  same  commentator  suggested  that 
the  Assets-Up  Form  should  be  respected 
if,  rather  than  actually  conveying 
ownership  of  the  assets  imder 
appUcable  jurisdictional  law,  the 
partners  assign  their  rights  to  receive 
title  to  the  assets  in  liquidation  of  the 
partnership,  or  direct  the  partnership  to 
transfer  title  to  the  assets  to  the  resulting 
partnership.  In  providing  that  the 
Assets-Up  Form  would  be  respected  in 
accomplishing  partnership  mergers  and 
divisions,  the  IRS  and  Treasury  did  not 
intend  to  establish  a  regime  whereby 
partners  essentially  could  elect  between 


the  Assets-Up  Form  and  the  Assets-Over 
Form  by  creating  different  documents 
that  have  the  same  legal  effect.  The  IRS 
and  Treasury  believe  that  if  the  Assets- 
Up  Form  is  to  be  respected,  a 
partnership  must  actually  undertake  the 
steps  that  are  necessary,  under  the  laws 
of  the  applicable  jurisdiction,  to  convey 
ownership  of  the  assets  that  are 
distributed  to  the  partners.  For  most 
types  of  assets,  this  will  not  require  the 
actual  transfer  and  recording  of  a  deed 
or  certificate  of  title. 

While  the  IRS  and  Treasury  believe 
that  it  should  be  necessary  for  a 
partnership  to  actually  convey 
ownership  of  the  partnership's  assets  to 
its  partners  in  order  to  follow  the 
Assets-Up  Form,  it  should  not  be 
necessary  for  the  partners  to  actually 
assume  the  liabilities  of  the  partnership 
in  order  to  follow  such  form.  Pursuant 
to  section  752  and  the  regulations 
thereunder,  a  partner  essentially  is 
deemed  to  have  directly  inciured  a 
share  of  the  partnership's  liabilities. 
Requiring  the  partners  to  actually 
assu^ie  debt  that  they  already  are 
deemed  to  have  incurred  is 
uiuiecessary.  Such  a  requirement  also 
could  create  a  trap  for  the  imwary.  If  a 
partner  momentarily  assiunes  an 
amount  of  the  partnership's  debt  that  is 
less  than  the  partner's  share  of  such 
debt  under  section  752  (and  other 
partners  momentarily  assume  an 
amount  of  debt  in  excess  of  their 
shares),  the  partner  could 
inappropriately  recognize  gain  as  a 
result  of  the  deemed  distribution. 

II.  Bifurcation  of  Assets-Over  Form  and 
Assets-Up  Form 

The  proposed  regulations  provide  that 
the  form  of  a  partnership  merger  or 
division  accomplished  under  laws  of 
the  applicable  jurisdiction  will  be 
respected  if  the  partnership  undertakes 
the  steps  of  either  the  Assets-Over  Form 
or  the  Assets-Up  Form.  One 
commentator  recommended  that  a 
single  partnership  merger  or  division  be 
respected  if  the  partnership  undertakes 
the  steps  of  the  Assets-Over  Form  with 
respect  to  some  assets  and  the  Assets- 
Up  Form  with  respect  to  others.  For 
example,  in  a  partnership  merger,  the 
terminating  partnership  could  distribute 
some  assets  to  certain  partners  who  then 
contribute  the  assets  to  the  resulting 
partnership  in  exchange  for  interests  in 
the  resulting  partnership  (Assets-Up 
Form),  and  simultaneously,  the 
terminating  partnership  could  transfer 
the  remaining  assets  to  the  resulting 
partnership  in  exchange  for  interests  in 
the  resulting  partnership  and  then 
distribute  the  interests  to  the  remaining 
partners  in  Uquidation  of  their  interests 
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in  the  terminating  partnership  (Assets- 
Over  Form). 

In  the  preamble  to  the  proposed 
regulations,  the  IRS  and  "Treasury 
recognized  that  there  are  numerous 
transactions  that  may  be  undertaken 
pvusuant  to  local  jurisdictional  law  to 
accomplish  the  result  of  a  partnership 
merger  or  division.  The  rules  set  forth 
in  the  proposed  regulations  were  not 
intended  to  provide  unlimited 
flexibility  among  the  various  structural 
alternatives  for  accomplishing  these 
transactions.  Instead,  die  proposed 
regulations  were  intended  to  provide  a 
set  of  administrable  rules  that  taxpayers 
and  the  IRS  could  apply  in 
characterizing  these  transactions. 

In  view  of  this  purpose,  the  IRS  and 
Treasury  do  not  believe  it  is  appropriate 
for  a  partnership  merger  to  be 
accomplished  using  both  the  Assets- 
Over  Form  and  the  Assets-Up  Form 
when  all  the  assets  and  liabilities  of  the 
terminated  partnership  are  transferred 
to  a  single  resulting  partnership.  While 
a  partnership  merger  may  be 
accomplished  by  using  any  number  of 
transactional  structures,  the  result  is  a 
single  transaction  that  combines  two 
partnerships.  In  the  two  alternatives  set 
forth  in  the  proposed  regulations,  and 
adopted  in  these  final  regulations,  each 
partner  must  participate  (or  will  be 
deemed  to  participate)  in  the 
partnership  merger  in  the  same  manner 
(with  the  exception  of  those  partners 
who  are  subject  to  the  buy-out  rule). 
Therefore,  if  the  partners  wish  for  a 
partnership  merger  to  be  characterized 
under  the  Assets-Up  Form,  the 
terminated  partnership  must  imdertake 
the  steps  of  the  Assets-Up  Form  for  all 
of  its  assets  when  it  distributes  the 
assets  to  its  partners.  Otherwise,  the 
transaction  will  be  characterized  under 
the  Assets-Over  Form.  However,  where 
more  than  two  partnerships  are 
combined,  each  combination  will  be 
viewed  as  a  separate  merger  so  that  the 
characterization  of  a  merger  of  one 
partnership  into  the  resulting 
partnership  under  the  Assets-Over  Form 
will  not  prevent  a  simultaneous  merger 
of  another  partnership  into  the  same 
resulting  partnership  from  being 
characterized  under  the  Assets-Up 
Form. 

For  the  same  reasons,  with  respect  to 
partnership  divisions,  the  IRS  and 
Treasury  believe  that  it  is  appropriate  to 
require  consistency  in  applying  either 
the  Assets-Over  Form  or  die  Assets-Up 
Form  to  characterize  a  transfer  of  assets 
to  a  resulting  partnership.  However, 
where  a  single  partnership  is  divided  in 
a  transaction  that  involves  a  transfer  of 
assets  (either  actual  or  deemed)  to 
multiple  partnerships,  the  transfer  to 


each  resulting  partnership  should  be 
viewed  separately.  As  with  mergers 
involving  more  than  two  partnerships,  it 
is  consistent  with  the  purposes  of  these 
regulations,  in  the  context  of  divisions, 
to  allow  the  transfer  to  one  resulting 
partnership  to  be  characterized  imder 
the  Assets-Over  Form  while 
characterizing  the  transfer  to  another 
resulting  partnership  under  the  Assets- 
Up  Form.  The  proposed  regulations 
provided  an  example  that  illustrates 
when  such  a  division  accomplished 
imder  both  the  Assets-Over  Form  and 
the  Assets-Up  Form  will  be  respected. 
The  final  regulations  do  not  change  the 
example.  See  §  1.708-l(d)(5)  Example  7 
of  the  final  regulations.  The  final 
regulations  also  add  an  example  to 
illustrate  when  a  division  accomplished 
imder  both  the  Assets-Over  Form  and 
the  Assets-Up  Form  will  not  be 
respected. 

727.  Clarification  of  Partnership  Merger 
Buy-Out  Rule 

The  proposed  regulations  contain  a 
special  buy-out  rule  that  allows  a 
resulting  partnership  in  a  merger  to 
fund  the  purchase  of  one  or  more 
partners'  interests  in  a  terminating 
partnership  without  triggering  the 
disguised  sale  rules,  which  otherwise 
would  cause  all  of  the  partners  in  the 
terminating  partnership  to  recognize 
gain  or  loss  as  a  result  of  the  purchase. 
Specifically,  the  proposed  regulations 
provide  that  if  the  merger  agreement  (or 
similar  document)  specifies  that  the 
resulting  partnership  is  purchasing  the 
exiting  partner's  interest  in  the 
terminating  partnership  and  the  amount 
paid  for  the  interest,  the  transaction  will 
be  treated  as  a  sale  of  the  exiting 
partner's  interest  to  the  resulting 
partnership. 

Because  the  transaction  described  in 
the  proposed  regulations  is  treated  as  a 
sale  of  a  partnership  interest,  the 
resulting  partnership  inherits  the  exiting 
partner's  capital  account  in  the 
terminating  partnership  and  any  section 
704(c)  liability  of  the  exiting  partner. 
Additionally,  if  the  terminating 
partnership  has  an  election  in  effect 
under  section  754  (or  makes  an  election 
under  section  754),  the  resulting 
partnership  will  have  a  special  basis 
adjustment  regarding  the  terminating 
partnership's  property  under  section 
743.  The  proposed  regulations  provide 
that  the  resulting  partnership's  basis 
adjustments  under  section  743  must  be 
allocated  solely  to  the  partners  who 
were  partners  in  the  resulting 
partnership  immediately  before  the 
merger. 

Commentators  questioned  whether 
the  exiting  partner  must  be  a  party  to 


the  merger  agreement  in  order  to  obtain 
the  benefit  of  the  special  buy-out  rule 
contained  in  the  proposed  regulations. 
Another  commentator  asked  whether 
the  exiting  partner  must  consent  to  the 
sale  treatment.  The  commentator 
explained  that  it  may  be  difficult  to 
receive  consent  from  smaU  investors  in 
a  large  partnership  whose  interests  are 
being  sold  to  the  resulting  partnership. 

The  IRS  and  Treasury  beUeve  that  the 
exiting  partner  does  not  have  to  be  a 
party  to  the  merger  agreement  in  order 
to  obtain  the  benefit  of  the  special  buy- 
out rule.  However,  to  ensure  that  all 
partners  to  the  transaction  treat  the 
transaction  consistently  when  filing 
their  returns,  the  final  regulations 
require  that,  prior  to  or 
contemporaneous  with  the  transfer,  the 
exiting  partner  must  consent  to  the  sale 
treatment  provided  in  the  special  rule. 

Commentators  noted  that  the  resulting 
partnership's  basis  adjustments  under 
section  743  should  not  be  allocated 
solely  to  the  partners  who  were  partners 
in  the  resulting  partnership  immediately 
before  the  merger.  As  indicated  in 
§  1 . 708-1  (c)(4)  Example  4  of  the 
proposed  regulations,  where  the 
resulting  partnership  has  acquired  an 
interest  in  the  terminating  partnership 
in  accordance  with  the  special  buy-out 
rule,  the  terminating  partnership,  as  part 
of  the  mei^ger.  distributes  assets  to  the 
resulting  partnership  in  liquidation  of 
the  resulting  partnership's  interest  in 
the  terminating  partnership. 
Accordingly,  the  resulting  partnership 
shoidd  take  an  exchanged  basis  in  the 
distributed  assets  under  section  732(b), 
rather  than  a  transferred  basis  that 
includes  the  basis  adjustment  under 
section  743(b).  In  response  to  these 
comments,  the  IRS  and  Treasury  have 
removed  the  proposed  regulations  under 
section  743  and  have  clarified  the 
example  to  indicate  that  the  basis  rules 
under  section  732(b)  apply. 

Commentators  also  asked  whether  a 
partnership  termination  under  section 
708(b)(1)(B)  occurs  immediately  before  a 
merger  if  exiting  partners  sell  50  percent 
or  more  of  the  total  interests  in  the 
terminating  partnership  under  the  buy- 
out provision.  Although  not  discussed 
in  the  final  regulations,  it  follows  from 
treating  the  buyout  as  occurring 
immediately  prior  to  the  merger  that,  if 
exiting  partners  sell  50  percent  or  more 
of  the  total  interest  in  the  terminating 
partnership's  capital  and  profits  as  part 
of  a  merger,  then  a  partnership 
termination  under  section  708(b)(1)(B) 
will  occur  immediately  before  the 
merger. 
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IV.  Partnership  Division  Tax 
Consequences 

The  proposed  regulations  provide  that 
the  resulting  partnership  that  is 
regarded  as  continuing  shall  file  a  return 
for  the  taxable  year  of  the  partnership 
that  has  been  divided.  Commentators 
requested  that  the  final  regulations 
clarify  the  tax  consequences  of  a 
partnership  that  is  regarded  as 
continuing.  For  instance,  commentators 
asked  how  a  partnership  hies  a  return 
and  which  partnership  retains  the  prior 
partnership's  employer  identification 
number  (EIN)  when  more  than  one 
resulting  partnership  is  considered  a 
continuation  of  the  prior  partnership. 
Additionally,  commentators  asked 
whether  subsequent  elections  by  one 
resulting  partnership  that  is  regarded  as 
continuing  binds  all  resulting 
partnerships  that  are  regarded  as 
continuing. 

In  response  to  these  comments,  the 
final  regulations  clarify  certain  tax 
consequences  that  follow  from  a 
partnership  division  when  more  than 
one  resulting  partnership  is  regarded  as 
continuing.  Specifically,  the  fijnal 
regulations  provide  that  when  more 
than  one  resulting  partnership  is 
regarded  as  continuing,  the  resulting 
partnership  that  is  treated  as  the  divided 
partnership  will  file  a  return  for  the 
taxable  year  of  the  partnership  that  has 
been  divided  and  retain  the  E]}i  of  the 
prior  partnership.  All  other  resulting 
partnerships  that  are  regarded  as 
continuing  and  all  new  partnerships 
(i.e.,  resulting  partnerships  that  are  not 
considered  continuing)  will  file  separate 
returns  for  the  taxable  year  beginning  on 
the  day  after  the  date  of  the  division 
with  new  EJNs  for  each  partnership. 

The  final  regulations  also  provide  that 
all  resulting  partnerships  that  are 
continuing  partnerships  are  subject  to 
preexisting  elections  that  were  made  by 
the  prior  partnership.  However,  a  post- 
division  election  that  is  made  by  a 
resulting  partnership  will  not  bind  any 
of  the  other  resulting  partnerships. 

V.  Definition  of  Partnership  Mergers  and 
Divisions 

The  proposed  regulations  do  not 
define  what  constitutes  a  partnership 
merger  or  division.  Some  commentators 
have  requested  that  these  terms  be 
defined  in  the  final  regulations.  Other 
practitioners  have  stated  that  the 
selectivity  that  would  be  created  by 
attempting  to  draw  lines  in  such 
definitions  could  lead  to  planning 
opportimities  that  would  be  adverse  to 
the  government's  interest.  The  IRS  and 
Treasury  have  decided  not  to  provide 
comprehensive  definitions  of  what  is  a 


partnership  merger  or  division  in  these 
final  regulations. 

In  addition  to  requesting  guidance  as 
to  the  general  definitions  of  a 
partnership  merger  and  division,  some 
commentators  have  asked  more 
narrowly  whether  a  partnership  division 
can  occur  when  only  one  partner  fi-om 
the  prior  partnership  is  a  partner  in  a 
resulting  partnership.  Consider  the 
following  example:  ABC  partnership 
owns  X  business  and  Y  business.  A  and 
B  each  own  a  20-percent  interest,  and  C 
owns  a  60-percent  interest  in  the  ABC 
partnership.  C  does  not  want  to 
continue  in  the  partnership  with  A  and 
B  and  would  like  to  operate  X  business 
with  D.  Accordingly,  ABC  partnership 
distributes  X  business  to  C  in 
liquidation  of  C's  interest  in  partnership 
ABC.  Subsequentiy,  C  forms  a 
partnership  with  D  and  contributes  X 
business  to  the  CD  partnership.  After 
the  distribution  and  contribution  of  X 
business,  AB  partnership  owns  Y 
business  and  CD  partnership  owns  X 
business. 

The  IRS  and  Treasury  beUeve  that  the 
above  transaction  does  not  constitute  a 
division.  To  have  a  division,  at  least  two 
members  of  the  prior  partnership  must 
be  members  of  each  resulting 
partnership  that  exists  after  the 
transaction.  In  the  above  example,  C  is 
the  only  member  of  the  ABC  partnership 
in  the  CD  partnership.  Accordingly,  this 
transaction  woidd  not  be  treated  as  a 
division  for  Federal  income  tax 
purposes.  The  final  regulations  modify 
the  proposed  regulations  to  clarify  this 
result. 

VI.  Application  of  Sections  704(c)  and 
737  in  Partnership  Divisions 

In  the  preamble  to  the  proposed 
regulations,  the  IRS  and  Treasvuy 
requested  comments  as  to  whether 
expanded  exceptions  under  sections 
704(c)(1)(B)  and  737  would  be 
appropriate  in  the  context  of 
partnership  divisions.  Most 
commentators  agreed  that  it  would  not 
be  wise  to  expand  the  current 
exceptions.  In  a  related  point,  some 
commentators  stated  that  the 
contribution  of  assets  in  a  division 
should  not  create  new  section  704(c) 
property  or  section  737  net 
precontribution  gain. 

To  the  extent  mat  a  partnership 
division  merely  affects  a  restructuring  of 
the  form  in  which  the  partners  hold 
property  (that  is.  each  partner's  overall 
interest  in  each  partnership  property 
does  not  change),  the  IRS  and  Treasury 
agree  that  a  partnership  division  should 
not  create  new  section  704(c)  property 
or  section  737  net  precontribution  gain. 
However,  it  is  not  clear  that  this  result 


is  necessarily  appropriate  where  a 
division  is  non-pro  rata  as  to  the 
partners,  where  some  property  is 
extracted  ftom  or  added  to  the 
partnerships  in  connection  with  the 
division,  or  where  new  partners  are 
added  to  the  ownership  group  in 
connection  with  the  division.  The  IRS 
and  Treasury  intend  to  study  this  issue 
and  request  comments  in  this  regard. 

VU.  Effective  Date 

The  proposed  regulations  apply  to 
mergers  and  divisions  occurring  on  or 
after  the  date  final  regulations  are 
published  in  the  Federal  Register. 
Commentators  requested  that  the  final 
regulations  allow  partnerships  to  apply 
the  regulations  to  mergers  and  divisions 
occurring  on  or  after  January  11,  2000, 
(the  date  the  proposed  regulations  wore 
published  in  the  Federal  Register).  The 
commentators  explained  that  the 
regulations  provide  needed  clarity  in  an 
area  that  has  lacked  guidance. 

The  IRS  and  Treasury  believe  it  is 
appropriate  to  allow  partnerships  to 
apply  the  final  regulations  retroactively 
to  the  publication  date  of  the  proposed 
regulations.  Therefore,  the  final 
regulations  apply  to  mergers  and 
divisions  occurring  on  or  after  January 
4,  2001.  However,  a  partnership  may 
apply  the  rules  in  the  final  regulations 
for  mergers  and  divisions  occurring  on 
or  after  January  1 1 ,  2000. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)4loes  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
that  preceded  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mary  Beth  Collins,  Office 
of  Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development. 
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List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§1.706-1    [Amended] 

Far.  2.  Section  1.708-1  is  amended  as 
follows: 

1.  Paragraph  (b)  is  amended  by 
removing  paragraph  (b)(2)  and  by 
redesignating  each  paragraph  listed  in 
the  first  column  of  the  following  table 
as  the  paragraph  listed  in  the  second 
colxunn  as  inchoated  in  the  following 
table: 


Old  paragraph 


(b)(1)(i)  

•(b)(1)(i)(a)  .. 
(b)(1)(i)(to)  ., 

(b)(1)(ii)  

(b)(1)(iM) 

(b)(1)(iii)(a) 
(b)(1)(iii)(b) 
(b)(1)(iv)  .... 
(b)(1)(v)  


Redesignated 
paragraph 


(b)(1) 

(b)(1)(i) 

(b)(1)(ii) 

(b)(2)  . 

(b)(3) 

(b)(3)(i) 

(b)(3)(ii) 

(b)(4) 

(b)(5) 


2.  Paragraphs  (c)  and  (d)  are  added  to 
read  as  follows: 

f  1 .706-1    Continuation  of  (Mrtnership. 

***** 

(c)  Merger  or  consolidation — (1) 
General  rule.  If  two  or  more 
partnerships  merge  or  consolidate  into 
one  partnership,  the  resulting 
partnership  shall  be  considered  a 
continuation  of  the  merging  or 
consolidating  partnership  the  members 
of  which  own  an  interest  of  more  than 
50  percent  in  the  capital  and  profits  of 
the  resulting  partnership.  If  the  resulting 
partnership  can,  under  the  preceding 
sentence,  be  considered  a  continuation 
of  more  than  one  of  the  merging  or 
consolidating  partnerships,  it  shall, 
imless  the  Commissioner  permits 
otherwise,  be  considered  the 
continuation  solely  of  that  partnership 
which  is  credited  with  the  contribution 
of  assets  having  the  greatest  fair  market 
value  (net  of  liabilities)  to  the  resulting 
partnership.  Any  other  merging  or 
consolidating  partnerships  shall  be 
considered  as  terminated.  If  the 
members  of  none  of  the  merging  or 
consolidating  partnerships  have  an 


interest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  resulting 
partnership,  all  of  the  merged  or 
consolidated  partnerships  are 
terminated,  and  a  new  partnership 
results. 

(2)  Tax  returns.  The  taxable  years  of 
any  merging  or  consolidating 
partnerships  which  are  considered 
terminated  shall  be  closed  in 
accordance  with  the  provisions  of 
section  706(c)  and  the  regulations 
thereunder,  and  such  partnerships  shall 
file  their  retiuns  for  a  taxable  year 
ending  upon  the  date  of  termination, 
i.e..  the  date  of  merger  or  consolidation. 
The  resulting  partnership  shall  file  a 
retiUTi  for  the  taxable  year  of  the 
merging  or  consoUdating  partnership 
that  is  considered  as  continuing.  The 
return  shall  state  that  the  resulting 
partnership  is  a  continuation  of  such 
merging  or  consoUdating  partnership, 
shall  retain  the  employer  identification 
number  (EIN)  of  the  partnership  that  is 
continuing,  and  shall  include  the 
names,  addresses,  and  EINs  of  the  other 
merged  or  consolidated  partnerships. 
The  respective  distributive  shares  of  the 
partners  for  the  periods  prior  to  and 
including  the  date  of  the  merger  or 
consoUdation  and  subsequent  to  the 
date  of  merger  or  consolidation  shall  be 
shown  as  a  part  of  the  retiun. 

(3)  Form  of  a  merger  or 
consolidation — (i)  Assets-over  form. 
When  two  or  more  partnerships  merge 
or  consolidate  into  one  partnership 
under  the  applicable  jurisdictional  law 
without  undertaking  a  form  for  the 
merger  or  consolidation,  or  undertake  a 
form  for  the  merger  or  consolidation 
that  is  not  described  in  paragraph 
(c)(3)(ii)  of  this  section,  any  merged  or 
consolidated  partnership  that  is 
considered  terminated  imder  paragraph 
(c)(1)  of  this  section  is  treated  as 
undertaking  the  assets-over  form  for 
Federal  income  tax  piu'poses.  Under  the 
assets-over  form,  the  merged  or 
consolidated  partnership  that  is 
considered  terminated  \mder  paragraph 
(c)(1)  of  this  section  contributes  all  of  its 
assets  and  Uabilities  to  the  resulting 
partnership  in  exchange  for  an  interest 
in  the  resulting  partnership,  and 
immediately  thereafter,  the  terminated 
partnership  distributes  interests  in  the 
resulting  partnership  to  its  partners  in 
liquidation  of  the  terminated 
partnership. 

(ii)  Assets-up  form.  Despite  the 
partners'  transitory  ownership  of  the 
terminated  partnership's  assets,  the 
form  of  a  partnership  merger  or 
consolidation  will  be  respected  for 
Federal  income  tax  purposes  if  the 
merged  or  consolidated  partnership  that 
is  considered  terminated  under 


paragraph  (c)(1)  of  this  section 
distributes  all  of  its  assets  to  its  partners 
(in  a  manner  that  causes  the  partners  to 
be  treated,  imder  the  laws  of  the 
applicable  jurisdiction,  as  the  owners  of 
such  assets)  in  liquidation  of  the 
partners'  interests  in  the  terminated 
partnership,  and  immediately  thereafter, 
the  partners  in  the  terminated 
partnership  contribute  the  distributed 
assets  to  the  resulting  partnership  in 
exchange  for  interests  in  the  resulting 
partnership. 

(4)  Sale  of  an  interest  in  the  merging 
or  consolidating  partnership.  In  a 
transaction  characterized  luider  the 
assets-over  form,  a  sale  of  all  or  part  of 
a  partner's  interest  in  the  terminated 
partnership  to  the  resulting  partnership 
that  occurs  as  part  of  a  merger  or 
consolidation  under  section 
708(b)(2)(A),  as  described  in  paragraph 
(c)(3)(i)  of  this  section,  will  be  respected 
as  a  sale  of  a  partnership  interest  if  the 
merger  agreement  (or  another 
document)  specifies  that  the  resulting 
partnership  is  purchasing  interests  from 
a  particular  partner  in  the  merging  or 
consolidating  partnership  and  the 
consideration  that  is  transferred  for  each 
interest  sold,  and  if  the  selling  partner 
in  the  terminated  partnership,  either 
prior  to  or  contemporaneous  with  the 
transaction,  consents  to  treat  the 
transaction  as  a  sale  of  the  partnership 
interest.  See  section  741  and  §  1.741-1 
for  determining  the  selling  partner's 
gain  or  loss  on  the  sale  or  exchange  of 
the  partnership  interest. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraphs  (c)(1) 
through  (4)  of  this  section: 

Example  J.  Partnership  AB.  in  whose 
capital  and  profits  A  and  B  each  own  a  50- 
percent  interest,  and  partnership  CD.  in 
whose  capital  and  profits  C  and  D  each  own 
a  50-percent  interest,  merge  on  September  30. 
1999,  and  form  partnership  ABCD.  Partners 
A,  B,  C,  and  D  are  on  a  calendar  year,  and 
partnership  AB  and  partnership  CD  also  are 
on  a  calendar  year.  After  the  merger,  the 
partners  have  capital  and  profits  interests  as 
follows:  A,  30  percent;  B,  30  percent:  C.  20    _ 
percent:  and  D.  20  percent.  Since  A  and  B 
together  own  an  interest  of  more  than  50 
percent  in  the  capital  and  profits  of 
partnership  ABCD,  such  partnership  shall  be 
considered  a  continuation  of  partnership  AB 
and  shall  continue  to  file  returns  on  a 
calendar  year  basis.  Since  C  and  D  own  an 
interest  of  less  than  50  percent  in  the  capital 
and  profits  of  partnership  ABCD,  the  taxable 
year  of  partnership  CD  closes  as  of  September 
30,  1999,  the  date  of  the  merger,  and 
partnership  CD  is  terminated  as  of  that  date. 
Partnership  ABCD  is  required  to  file  a  return 
for  the  taxable  year  January  1  to  Decembier 
31, 1999,  indicating  thereon  that,  until 
September  30. 1999,  it  was  partnership  AB. 
Partnership  CD  is  required  to  file  a  return  for 
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its  final  taxable  year,  January  1  through 
September  30, 1999. 

Example  2.  (i)  Partnership  X.  in  whose 
capital  and  profits  A  owns  a  40-percent 
interest  and  B  owns  a  60-percent  interest, 
and  partnership  Y,  in  whose  capital  and 
profits  B  owns  a  60-percent  interest  and  C 
owns  a  40-f)ercent  interest,  merge  on 
September  30,  1999.  The  fair  market  value  of 
the  partnership  X  assets  (net  of  liabilities)  is 
$100X,  and  the  fair  market  value  of  the 
partnership  Y  assets  (net  of  liabilities)  is 
$200X.  The  merger  is  accomplished  under 
state  law  by  partnership  Y  contributing  its 
assets  and  Liabilities  to  partnership  X  in 
exchange  for  interests  in  partnership  X,  with 
partnership  Y  then  liquidating,  distributing 
interests  in  p>artnership  X  to  B  and  C. 

(ii)  B,  a  partner  in  both  partnerships  prior 
to  the  merger,  owns  a  greater  than  50-percent 
interest  in  the  resulting  partnership  following 
the  merger.  Accordingly,  because  the  fair 
market  value  of  partnership  Y's  assets  (net  of 
liabilities)  was  greater  than  that  of 
partnership  X's,  under  paragraph  (c)(1)  of 
this  section,  partnership  X  will  be  considered 
to  terminate  in  the  merger.  As  a  result,  even 
though,  for  state  law  purposes,  the 
transaction  was  undertaken  with  partnership 
Y  contributing  its  assets  and  liabilities  to 
partnership  X  and  distributing  interests  in 
partnership  X  to  its  partners,  pursuant  to 
paragraph  (c)(3)(i)  of  this  section,  for  Federal 
income  tax  purposes,  the  transaction  will  be 
treated  as  if  partnership  X  contributed  its 
assets  to  partnership  Y  in  exchange  for 
interests  in  partnership  Y  and  then 
liquidated,  distributing  interests  in 
partnership  Y  to  A  and  B. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  partnership  X  is 
engaged  in  a  trade  or  business  and  has,  as 
one  of  its  assets,  goodwill.  In  addition,  the 
merger  is  accomplished  under  state  law  by 
having  partnership  X  convey  an  tmdivided 
40-percent  Interest  in  each  of  its  assets  to  A 
and  an  undivided  60-percent  interest  in  each 
of  its  assets  to  B,  with  A  and  B  then 
contributing  their  interests  in  such  assets  to 
partnership  Y.  Partnership  Y  also  asstunes  all 
of  the  liabilities  of  partnership  X. 

(ii)  Under  paragraph  (c)(3)(ii)  of  this 
section,  the  form  of  the  partnership  merger 
will  be  respected  so  that  partnership  X  will 
be  treated  as  following  the  assets-up  form  for 
Federal  income  tax  purposes. 

Example  4.  (i)  Partnership  X  and 
partnership  Y  merge  when  the  partners  of 
partnership  X  transfer  their  partnership  X 
interests  to  partnership  Y  in  exchange  for 
jwrtnership  Y  interests.  Immediately 
thereafter,  partnership  X  liquidates  into 
partnership  Y.  The  resulting  partnership  is 
considered  a  continuation  of  partnership  Y, 
and  partnership  X  is  considered  terminated. 

(ii)  The  partnerships  are  treated  as 
tmdertaking  the  assets-over  form  described  in 
paragraph  (c)(3)(i)  of  this  section  because  the 
partnerships  undertook  a  form  that  is  not  the 
assets-up  form  described  in  pmragraph 
(c)(3)(ii)  of  this  section.  Accordingly,  for 
Federal  income  tax  purposes,  partnership  X 
is  deemed  to  contribute  its  assets  and 
liabilities  to  partnership  Y  in  exchange  for 
interests  in  partnership  Y.  and,  immediately 
thereafter,  partnership  X  is  deemed  to  have 


distributed  the  interests  in  partnership  Y  to 
its  partners  in  liquidation  of  their  interests  in 
partnership  X. 

Example  5.  (i)  A,  B,  and  C  are  partners  in 
partnership  X.  D.  E,  and  F  are  partners  in 
Partnership  Y.  Partnership  X  and  partnership 
Y  merge,  and  the  resulting  partnership  is 
considered  a  continuation  of  partnership  Y. 
Partnership  X  is  considered  terminated. 
Under  state  law,  partnerships  X  and  Y 
undertake  the  assets-over  form  of  paragraph 
(c)(3)(i)  of  this  section  to  accomplish  the 
partnership  merger.  C  does  not  want  to 
become  a  partner  in  partnership  Y,  and 
partnership  X  does  not  have  the  resources  to 
buy  C's  interest  before  the  merger.  C, 
partnership  X,  and  partnership  Y  enter  into 
an  agreement  specifying  that  partnership  Y 
wUl  purchase  C's  interest  in  partnership  X 
for  SI  50  before  the  merger,  and  as  part  of  the 
agreement.  C  consents  to  treat  the  transaction 
in  a  manner  that  is  consistent  with  the 
agreement.  As  part  of  the  merger,  pcutnership 
X  receives  from  partnership  Y  $150  that  will 
be  distributed  to  C  immediately  before  the 
merger,  and  interests  in  partnership  Y  in 
exchange  for  partnership  X's  assets  and 
liabilities. 

(ii)  Because  the  merger  agreement  satisfies 
the  requirements  of  paragraph  (c)(4)  of  this 
section  and  C  provides  the  necessary 
consent.  C  will  be  treated  as  selling  its 
interest  in  partnership  X  to  partnership  Y  for 
$150  before  the  merger.  See  section  741  and 
§  1.741-1  to  determine  the  amount  and 
character  of  C's  gain  or  loss  on  the  sale  or 
exchange  of  its  interest  in  partnership  X. 

(iii)  Because  the  merger  agreement  satisfies 
the  requirements  of  paragraph  (c)(4)  of  this 
section,  partnership  Y  is  considered  to  have 
purchased  C's  interest  in  partnership  X  for 
$150  immediately  before  the  merger.  See 
S  1.704-l(b)(2)(iv)(/)  for  determining 
partnership  Y's  capital  account  in 
partnership  X.  Partnership  Y's  adjusted  basis 
of  its  interest  in  partnership  X  is  determined 
under  section  742  and  §  1.742-1.  To  the 
extent  any  built-in  gain  or  loss  on  section 
704(c)  property  In  partnership  X  would  have 
been  allocated  to  C  (including  any  allocations 
with  respect  to  property  revaluations  under 
section  704(b)  (reverse  section  704(c) 
allocations)),  see  section  704  and  §  1.704- 
3(a)(7)  for  determining  the  built-in  gain  or 
loss  or  reverse  section  704(c)  allocations 
apportionable  to  partnership  Y.  Similarly, 
after  the  merger  is  completed,  the  built-in 
gain  or  loss  and  reverse  section  704(c) 
allocations  attributable  to  C's-interest  are 
apportioned  to  D.  E,  and  F  under  section 
704(c)  and  §  1.704-3(a)(7). 

(iv)  Under  paragraph  (c)(3)(i)  of  this 
section,  partnership  X  contributes  its  assets 
and  liabilities  attributable  to  the  interests  of 
A  and  B  to  partnership  Y  in  exchange  for 
interests  in  partnership  Y;  and,  immediately 
thereafter,  partnership  X  distributes  the 
interests  in  partnership  Y  to  A  and  B  in 
liquidation  of  their  interests  in  partnership  X. 
At  the  same  time,  partnership  X  distributes 
assets  to  partnership  Y  in  liquidation  of 
partnership  Y's  interest  in  partnership  X. 
Partnership  Y's  bases  in  the  distributed  assets 
are  determined  under  section  732(b). 

(6)  Prescribed  fonn  not  followed  in 
certain  circumstances.  (1)  If  any 


transactions  described  in  paragraph 
(c)(3)  or  (4)  of  this  section  are  part  of  a 
larger  series  of  transactions,  and  the 
substance  of  the  larger  series  of 
transactions  is  inconsistent  with 
following  the  form  prescribed  in  such 
paragraph,  the  Commissioner  may 
disregard  such  form,  and  may  recast  the 
larger  series  of  transactions  in 
accordance  with  their  substance. 

(ii)  nxample.  The  following  example 
illvistrates  the  rules  in  paragraph  (c)(6) 
of  this  section: 

Example.  A.  B,  and  C  are  equal  partners  in 
partnership  ABC.  ABC  holds  no  section 
704(c)  property.  D  and  E  are  equal  partners 
in  partnership  DE.  B  and  C  want  to  exchange 
their  interests  in  ABC  for  all  of  the  interests 
in  DE.  However,  rather  than  exchanging 

Eartnership  interests,  DE  merges  with  ABC 
y  undertaking  the  assets-up  form  described 
in  paragraph  (c)(3)(ii)  of  this  section,  with  D 
and  E  receiving  title  to  the  DE  assets  and  then 
contributing  the  assets  to  ABC  in  exchange 
for  interests  in  ABC.  As  part  of  a  prearranged 
transaction,  the  assets  acquired  fiism  DE  are 
contributed  to  a  new  partnership,  and  the 
interests  in  the  new  partnership  are 
distributed  to  B  and  C  in  complete 
liquidation  of  their  interests  in  ABC.  The 
merger  and  division  in  this  example 
represent  a  series  of  transactions  that  in 
substance  are  an  exchange  of  interests  in 
ABC  for  interests  in  DE.  Even  though 
paragraph  (c)(3)(ii)  of  this  section  provides 
that  the  form  of  a  merger  will  be  resi>ected 
for  Federal  income  tax  purposes  if  the  steps 
prescribed  under  the  assets-up  form  are 
followed,  and  paragraph  (d)(3)(i)  of  this 
section  provides  a  form  that  will  be  followed 
for  Federal  income  tax  purposes  in  the  case 
of  partnership  divisions,  these  forms  will  not 
be  respected  for  Federal  income  tax  purposes 
under  these  facts,  and  the  transactions  will 
be  recast  in  accordance  with  their  substance 
as  a  taxable  exchange  of  interests  in  ABC  for 
interests  in  DE. 

(7)  Effective  date.  This  paragraph  (c) 
is  applicable  to  partnership  mergers 
occurring  on  or  after  January  4,  2001. 
However,  a  partnership  may  apply 
paragraph  (c)  of  this  section  to 
partnership  mergers  occurring  on  or 
after  January  11,  2000. 

(d)  Division  of  a  partnership — (1) 
General  rule.  Upon  the  division  of  a 
partnership  into  two  or  more 
partnerships,  any  resulting  partnership 
(as  defined  in  paragraph  (d)(4)(iv)  of  this 
section)  or  resulting  partnerships  shall 
be  considered  a  continuation  of  the 
prior  partnership  (as  defined  in 
paragraph  (d)(4)(ii)  of  this  section)  if  the 
members  of  the  resulting  partnership  or 
partnerships  had  an  interest  of  more 
than  50  percent  in  the  capital  and 
profits  of  the  prior  partnership.  Any 
other  resiUting  partnership  will  not  be 
considered  a  continuation  of  the  prior 
partnership  but  will  be  considered  a 
new  partnership.  If  the  members  of  none 
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of  the  resulting  partnerships  owned  an 
interest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  prior 
partnership,  none  of  the  resulting 
partnerships  will  be  considered  a 
continuation  of  the  prior  partnership, 
and  the  prior  partnership  will  be 
considered  to  have  terminated.  Where 
members  of  a  partnership  which  has 
been  divided  into  two  or  more 
partnerships  do  not  become  members  of 
a  resulting  partnership  which  is 
considered  a  continuation  of  the  prior 
partnership,  such  members'  interests 
shall  be  considered  Uquidated  as  of  the 
date  of  the  division. 

(2)  Tax  consequences — (i)  Tax 
returns.  The  resulting  partnership  that  is 
treated  as  the  divided  partnership  (as 
defined  in  paragraph  (d)(4)(i)  of  this 
section)  shall  file  a  return  for  the  taxable 
year  of  the  partnership  that  has  been 
divided  and  retain  the  employer 
identification  niunber  (EIN)  of  the  prior 
partnership.  The  return  shall  include 
the  names,  addresses,  and  EINs  of  all 
resulting  partnerships  that  are  regarded 
as  continuing.  The  return  shall  also  state 
that  the  partnership  is  a  continuation  of 
the  prior  partnership  and  shall  set  forth 
separately  the  respective  distributive 
shares  of  the  partners  for  the  periods 
prior  to  and  including  the  date  of  the 
division  and  subsequent  to  the  date  of 
division.  All  other  resulting 
partnerships  that  are  regarded  as 
continuing  and  new  partnerships  shall 
file  separate  returns  for  the  taxable  year 
beginning  on  the  day  after  the  date  of 
the  division  with  new  EINs  for  each 
partnership.  The  return  for  a  resulting 
partnership  that  is  regarded  as 
continuing  and  that  is  not  the  divided 
partnership  shall  include  the  name, 
address,  and  EIN  of  the  prior 
partnership. 

(ii)  Elections.  All  resulting 
partnerships  that  are  regarded  as 
continuing  are  subject  to  preexisting 
elections  that  were  made  by  the  prior 
partnership.  A  subsequent  election  that 
is  made  by  a  resulting  partnership  does 
not  affect  the  other  resulting 
partnerships. 

(3)  Form  of  a  division — (i)  Assets-over 
form.  When  a  partnership  divides  into 
two  or  more  partnerships  under 
applicable  jiuisdictional  law  without 
undertaking  a  form  for  the  division,  or 
imdertakes  a  form  that  is  not  described 
in  paragraph  (d)(3)(ii)  of  this  section,  the 
transaction  will  be  characterized  under 
the  assets-over  form  for  Federal  income 
tax  piuposes. 

(A)  Assets-over  form  where  at  least 
one  resulting  partnership  is  a 
continuation  of  the  prior  partnership.  In 
a  division  imder  the  assets-over  form 
where  at  least  one  resulting  partnership 


is  a  continuation  of  the  prior 
partnership,  the  divided  partnership  (as 
defined  in  paragraph  (d)(4)(i)  of  this 
section)  contributes  certain  assets  and 
habilities  to  a  recipient  partnership  (as 
defined  in  paragraph  (d)(4)(iii)  of  this 
section)  or  recipient  partnerships  in 
exchange  for  interests  in  such  recipient 
partnership  or  partnerships;  and, 
immediately  thereafter,  the  divided 
partnership  distributes  the  interests  in 
such  recipient  partnership  or 
partnerships  to  some  or  all  of  its 
partners  in  peirtial  or  complete 
liquidation  of  the  partners'  interests  in 
the  divided  partnership. 

(B)  Assets-over  form  where  none  of 
the  resulting  partnerships  is  a 
continuation  of  the  prior  partnership.  In 
a  division  under  the  assets-over  form 
where  none  of  the  resulting  partnerships 
is  a  continuation  of  the  prior 
partnership,  the  prior  partnership  will 
be  treated  as  contributing  all  of  its  assets 
and  liabilities  to  new  resulting 
partnerships  in  exchange  for  interests  in 
the  resulting  partnerships;  and, 
immediately  thereafter,  the  prior 
partnership  will  be  treated  as 
liquidating  by  distributing  the  interests 
in  the  new  resulting  partnerships  to  the 
prior  partnership's  partners. 

(ii)  Assets-up  form — (A)  Assets-up 
form  where  the  partnership  distributing 
assets  is  a  continuation  of  the  prior 
partnership.  Despite  the  partners' 
transitory  ownership  of  some  of  the 
prior  partnership's  assets,  the  form  of  a 
partnership  division  will  be  respected 
for  Federal  income  tax  purposes  if  the 
divided  partnership  (which,  pursuant  to 
§  1.708-l(d)(4)(i),  must  be  a  continuing 
partnership)  distributes  certain  assets 
(in  a  manner  that  causes  the  partners  to 
be  treated,  imder  the  laws  of  the 
applicable  jurisdiction,  as  the  ovraers  of 
such  assets)  to  some  or  all  of  its  partners 
in  partial  or  complete  liquidation  of  the 
partners'  interests  in  the  divided 
partnership,  and  immediately  thereafter, 
such  partners  contribute  the  distributed 
assets  to  a  recipient  partnership  or 
partnerships  in  exchange  for  interests  in 
such  recipient  partnership  or 
partnerships.  In  order  for  such  form  to 
be  respected  for  transfers  to  a  particular 
recipient  partnership,  all  assets  held  by 
the  prior  partnership  that  are  transferred 
to  the  recipient  partnership  must  be 
distributed  to,  and  then  contributed  by, 
the  partners  of  the  recipient  partnership. 

(B)  Assets-up  form  where  none  of  the 
resulting  partnerships  are  a 
continuation  of  the  prior  partnership.  If 
none  of  the  resulting  partnerships  are  a 
continuation  of  the  prior  partnersliip, 
then  despite  the  partners'  transitory 
ownership  of  some  or  all  of  the  prior    • 
partnership's  assets,  the  form  of  a 


partnership  division  will  be  respected 
for  Federal  income  tax  purposes  if  the 
prior  partnership  distributes  certain 
assets  (in  a  manner  that  causes  the 
partners  to  be  treated,  under  the  laws  of 
the  applicable  jurisdiction,  as  the 
owners  of  such  assets)  to  some  or  all  of 
its  partners  in  partial  or  complete 
liquidation  of  the  partners'  interests  in 
the  prior  partnership,  and  immediately 
thereafter,  such  partners  contribute  the 
distributed  assets  to  a  resulting 
partnership  or  partnerships  in  exchange 
for  interests  in  such  resiUting 
partnership  or  partnerships.  In  order  for 
such  form  to  be  respected  for  transfers 
to  a  particular  resulting  partnership,  all 
assets  held  by  the  prior  partnership  that 
are  transferred  to  the  resulting 
partnership  must  be  distributed  to,  and 
then  contributed  by,  the  partners  of  the 
resulting  partnership.  If  the  prior 
partnership  does  not  liquidate  imder  the 
applicable  jiu-isdictional  law,  then  with 
respect  to  the  assets  and  liabilities  that, 
in  form,  are  not  transferred  to  a  new 
resulting  partnership,  the  prior 
partnership  will  be  treated  as 
transferring  these  assets  and  liabilities 
to  a  new  resulting  partnership  under  the 
assets-over  form  described  in  paragraph 
(d)(3)(i)(B)  of  this  section. 

(4)  Definitions — (i)  Divided 
partnership.  For  purposes  of  paragraph 
(d)  of  this  section,  the  divided 
partnership  is  the  continuing 
partnership  which  is  treated,  for  Federal 
income  tax  purposes,  as  transferring  the 
assets  and  liabilities  to  the  recipient 
partnership  or  partnerships,  either 
directly  (under  the  assets-over  form)  or 
indirectly  (imder  the  assets-up  form).  If 
the  resulting  partnership  that,  in  form, 
transferred  the  assets  and  liabilities  in 
connection  with  the  division  is  a 
continuation  of  the  prior  partnership, 
then  such  resulting  partnership  will  be 
treated  as  the  divided  partnership.  If  a 
partnership  divides  into  two  or  more 
partnerships  and  only  one  of  the 
resulting  partnerships  is  a  continuation 
of  the  prior  partnership,  then  the 
resulting  partnership  that  is  a 
continuation  of  the  prior  partnership 
will  be  treated  as  the  divided 
partnership.  If  a  partnership  divides 
into  two  or  more  partnerships  without 
undertaking  a  form  for  the  division  that 
is  recognized  under  paragraph  (d)(3)  of 
this  section,  or  if  the  resulting 
partnership  that  had,  in  form, 
transferred  assets  and  liabiUties  is  not 
considered  a  continuation  of  the  prior 
partnership,  and  more  than  one 
resulting  partnership  is  considered  a 
continuation  of  the  prior  partnership, 
the  continuing  resulting  partnership 
with  the  assets  having  the  greatest  fair 
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market  value  (net  of  liabilities)  will  be 
treated  as  the  divided  partnership. 

(ii)  Prior  partnership.  For  purposes  of 
paragraph  (d)  of  this  section,  the  prior 
partnership  is  the  partnership  subject  to 
division  that  exists  under  applicable 
jiuisdictional  law  before  the  division. 

(iii)  Recipient  partnership.  For 
purposes  of  paragraph  (d)  of  this 
section,  a  recipient  partnership  is  a 
partnership  that  is  treated  as  receiving, 
for  Federal  income  tax  purposes,  assets 
and  liabilities  from  a  divided 
partnership,  either  directly  (imder  the 
assets-over  form)  or  indirectly  (imder 
the  assets-up  form). 

(iv)  Resulting  partnership.  For 
purposes  of  paragraph  (d)  of  this 
section,  a  resulting  partnership  is  a 
partnership  resulting  from  the  division 
that  exists  under  applicable 
jurisdictional  law  after  the  division  and 
that  has  at  least  two  partners  who  were 
partners  in  the  prior  partnership.  For 
example,  where  a  prior  partnership 
divides  into  two  partnerships,  both 
partnerships  existing  after  the  division 
are  resulting  partnerships. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraphs  (d)(1), 
(2),  (3),  and  (4)  of  this  section: 

Example  1.  Partnership  ABCD  is  in  the  real 
estate  and  insurance  businesses.  A  owns  a 
40- percent  interest,  and  B,  C,  and  D  each 
owns  a  20-percent  interest,  in  the  capital  and 
profits  of  the  partnership.  The  partnership 
and  the  partners  report  their  income  on  a 
calendar  year.  On  November  1, 1999,  they 
separate  the  real  estate  and  insurance 
businesses  and  form  two  partnerships. 
Partnership  AB  takes  over  the  real  estate 
business,  and  partnership  CD  takes  over  the 
insurance  business.  Because  members  of 
resulting  partnership  AB  owned  more  than  a 
so-percent  interest  in  the  capital  and  profits 
of  partnership  ABCD  (A,  40  percent,  and  B, 
20  percent),  partnership  AB  shall  be 
considered  a  continuation  of  partnership 
ABCD.  Partnership  AB  is  required  to  file  a 
return  for  the  taxable  year  January  1  to 
December  31, 1999.  indicating  thereon  that 
until  November  1,  1999,  it  was  partnership 
ABCD.  Partnership  CD  is  considered  a  new 
partnership  formed  at  the  beginning  of  the 
day  on  November  2, 1999,  and  is  required  to 
file  a  return  for  the  taxable  year  it  adopts 
pursuant  to  section  706(b)  and  the  applicable 
regulations. 

Example  2.  (i)  Partnership  ABCD  owns 
properties  W,  X,  Y,  and  Z,  and  divides  into 
partnership  KB  and  partnership  CD.  Under 
paragraph  (d)(1)  of  this  section,  partnership 
AB  is  considered  a  continuation  of 
partnership  ABCD  and  partnership  CD  is 
considered  a  new  partnership.  Partnership 
ABCD  distributes  property  Y  to  C  and  titles 
property  Y  in  C's  name.  Partnership  ABCD 
distributes  property  Z  to  D  and  tides  property 
Z  in  D's  name.  C  and  D  then  contribute 
properties  Y  and  Z,  respectively,  to 
partnership  CD  in  exchange  for  interests  in 
partnership  CD.  Properties  W  and  X  remain 
in  partnership  AB. 


(ii)  Under  paragraph  (d)(3)(ii)  of  this 
section,  partnership  ABCD  will  be  treated  as 
following  the  assets-up  form  for  Federal 
income  tax  purposes. 

Example  3.  (i)  The  fects  are  the  same  as  in 
Example  2,  except  partnership  ABCD 
distributes  property  Y  to  C  and  titles  property 

Y  in  C's  name.  C  then  contributes  property 

Y  to  partnership  CD.  Simultaneously, 
partnership  ABCD  contributes  property  Z  to 
ptulnership  CD  in  exchange  for  an  interest  In 
partnership  CD.  Immediately  thereafter, 
partnership  ABCD  distributes  the  interest  in 
partnership  CD  to  D  in  liquidation  of  D's 
interest  in  partnership  ABCD. 

(ii)  Under  paragraph  (d)(3)(i)  of  this 
section,  because  partnership  ABCD  did  not 
undertake  the  assets-up  form  with  respect  to 
all  of  the  assets  transferred  to  partnership  CD, 
partnership  ABCD  will  be  treated  as 
imdertaking  the  assets-over  form  in 
transferring  the  assets  to  partnership  CD. 
Accordingly,  for  Federal  income  tax 
purposes,  partnership  ABCD  is  deemed  to 
contribute  property  Y  and  property  Z  to 
partnership  CD  in  exchange  for  interests  in 
partnership  CD,  and  immediately  thereafter, 
partnership  ABCD  is  deemed  to  distribute  the 
interests  in  partnership  CD  to  partner  C  and 
partner  D  in  liquidation  of  their  interests  in 
partnership  ABCD. 

Example  4.  (i)  Partnership  ABCD  owns 
three-parcels  of  property:  property  X,  with  a 
value  of  $500;  property  Y,  with  a  value  of 
$300;  and  prop-^rtj'  7.  with  a  value  of  $200. 
A  and  B  each  own  a  40-percent  interest  in 
the  capital  and  profits  of  partnership  ABCD, 
and  C  and  D  each  own  a  10  percent  interest 
in  the  capital  and  profits  of  partnership 
ABCD.  On  November  1, 1999,  partnership 
ABCD  divides  into  three  partnerships  (ABl, 
AB2,  and  CD)  by  contributing  property  X  to 
a  newly  formed  partnership  (ABl)  and 
distributing  all  interests  in  such  partnership 
to  A  and  B  as  equal  partners,  and  by 
contributing  property  Z  to  a  newly  formed 
partnership  (CD)  and  distributing  all  interests 
in  such  partnership  to  C  and  D  as  equal 
partners  in  exchange  for  all  of  their  interests 
in  partnership  ABCD.  While  partnership 
ABCD  does  not  transfer  property  Y,  C  and  D 
cease  to  be  partners  in  the  partnership. 
Accordingly,  after  the  division,  the 
partnership  holding  property  Y  is  referred  to 
as  partnership  AB2. 

(ii)  Partnerships  ABl  and  AB2  both  are 
considered  a  continuation  of  partnership 
ABCD,  while  partnership  CD  is  considered  a 
new  partnership  formed  at  the  beginning  of 
the  day  on  November  2, 1999.  Under 
paragraph  (d)(3)(i)(A)  of  this  section, 
partnership  ABCD  will  be  treated  as 
following  the  assets-over  form,  with 
partnership  ABCD  contributing  property  X  to 
partnership  ABl  and  property  Z  to 
partnership  CD,  and  distributing  the  interests 
in  such  partnerships  to  the  designated 
partners. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  partnership  ABCD 
divides  into  three  partnerships  by  operation 
of  state  law,  without  undertaking  a  form. 

(ii)  Under  the  last  sentence  of  paragraph 
(d)(4)(i)  of  this  section,  partnership  ABl  will 
be  treated  as  the  resulting  partnership  that  is 
the  divided  partnership.  Under  paragraph 


(d)(3)(i)(A)  of  this  section,  partnership  ABCD 
will  be  treated  as  following  the  assets-over 
form,  with  partnership  ABCD  contributing 
property  Y  to  partnership  AB2  and  property 
Z  to  partnership  CD,  and  distributing  the 
interests  in  such  partnerships  to  the 
designated  partners. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  partnership  ABCD 
divides  into  three  partnerships  by 
contributing  property  X  to  newly-formed 
partnership  ABl  and  property  Y  to  newly- 
formed  partnership  AB2  and  distributing  all 
interests  in  each  partnership  to  A  and  B  in 
exchange  for  all  of  their  interests  in 
partnership  ABCD. 

(ii)  Because  resulUng  partnership  CD  is  not 
a  continuation  of  the  prior  partnership 
(partnership  ABCD),  partnership  CD  cannot 
be  treated,  for  Federal  income  tax  purposes, 
as  the  partnership  that  transferred  assets  (i.e., 
the  divided  partnership),  but  instead  must  be 
treated  as  a  recipient  partnership.  Under  the 
last  sentence  of  paragraph  (d)(4)(i)  of  this 
section,  partnership  ABl  will  be  treated  as 
the  resulting  partnership  that  is  the  divided 
partnership.  Under  paragraph  (d)(3)(i)(A)  of 
this  section,  partnership  ABCD  will  be 
treated  as  following  the  assets-over  form, 
with  partnership  ABCD  contributing  property 
Y  to  partnership  AB2  and  property  Z  to 
partnership  CD,  and  distributing  the  interests 
in  such  partnerships  to  the  designated 
partners. 

Example  7.  (i)  Partnership  ABCDE  owns 
Blackacre,  Whiteacre,  and  Redacre.  and 
divides  into  partnership  AB,  partnership  CD, 
and  partnership  DE.  Under  paragraph  (d)(1) 
of  this  section,  partnership  ABCDE  is 
considered  terminated  (and,  hence,  none  of 
the  resulting  partnerships  are  a  continuation 
of  the  prior  partnership)  because  none  of  the 
members  of  the  new  partnerships 
(partnership  AB,  partnership  CD,  and 
partnership  DE)  owned  an  interest  of  more 
than  50  percent  in  the  capital  and  profits  of 
partnership  ABCDE. 

(ii)  Partnership  ABCDE  distributes 
Blackacre  to  A  and  B  and  titles  Blackacre  in 
the  names  of  A  and  B.  A  and  B  then 
contribute  Blackacre  to  partnership  AB  in 
exchange  for  interests  in  partnership  AB. 
Partnership  ABCDE  will  be  treated  as 
following  the  assets-up  form  described  in 
paragraph  (d)(3)(ii)(B)  of  this  section  for 
Federal  income  tax  purposes. 

(iii)  Partnership  ABCDE  distributes 
Whiteacre  to  C  and  D  and  titles  Whiteacre  in 
the  names  of  C  and  D.  C  and  D  then 
contribute  Whiteacre  to  partnership  CD  in 
exchange  for  interests  in  partnership  CD. 
Partnership  ABCDE  will  be  treated  as 
following  the  assets-up  form  described  in 
paragraph  (d)(3)(ii)(B)  of  this  section  for 
Federal  income  tax  purposes. 

(iv)  Partnership  ABCDE  does  not  liquidate 
under  state  law  so  that,  in  form,  the  assets 
in  new  partnership  DE  are  not  considered  to 
have  been  transferred  under  state  law. 
Partnership  ABCDE  will  be  treated  as 
undertaking  the  assets-over  form  described  in 
paragraph  (d)(3)(i)(B)  of  this  section  for 
Federal  income  tax  purposes  with  respect  to 
the  assets  of  partnership  DE.  Thus, 
partnership  ABCDE  will  be  treated  as 
contributing  Redacre  to  partnership  DE  in 
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exchange  for  interests  in  partnership  DE;  and, 
immediately  thereafter,  partnership  ABCDE 
will  be  treated  as  distributing  interests  in 
partnership  DE  to  D  and  E  in  liquidation  of 
their  interests  in  partnership  ABCDE. 
Partnership  ABCDE  then  terminates. 

(6)  Prescribed  form  not  followed  in 
certain  circumstances.  If  any 
transactions  described  in  paragraph 
(d)(3)  of  this  section  are  part  of  a  larger 
series  of  transactions,  and  the  substance 
of  the  larger  series  of  transactions  is 
inconsistent  with  following  the  form 
prescribed  in  such  paragraph,  the 
Commissioner  may  disregard  such  form, 
and  may  recast  the  larger  series  of 
transactions  in  accordance  with  their 
substance. 

(7)  Effective  date.  This  paragraph  (d) 
is  applicable  to  partnership  divisions 
occurring  on  or  after  January  4,  2001. 
However,  a  partnership  may  apply 
paragraph  (d)  of  this  section  to 
partnership  divisions  occurring  on  or 
after  January  11,  2000. 

Par.  3.  Section  1.752-1  is  amended  as 
follows: 

1.  A  sentence  is  added  to  the  end  of 
paraotiph  (0- 

2.  The  current  Example  in  paragraph 
(g)  is  redesignated  as  Example  1 . 

3.  Example  2  is  added  in  paragraph 

(g)- 
The  additions  read  as  follows: 

{ 1 .752-1    Treatment  of  partnership 
liabilities. 

*        *        *        *        *  ' 

(f)  *  *  *  When  two  or  more 
partnerships  merge  or  consolidate  under 
section  708(b)(2)(A),  as  described  in 
§  1.708-l(c){3)(i),  increases  and 
decreases  in  partnership  liabilities 
associated  with  the  merger  or 
consolidation  are  netted  by  the  partners 
in  the  terminating  partnership  and  the 
resulting  partnership  to  determine  the 
effect  of  the  merger  imder  section  752. 

(g)*  *  * 

ExampVel.  *   *   * 

Example  2.  Merger  or  consolidation  of 
partnerships  holding  property  encumbered 
by  liabilities,  (i)  B  owns  a  70  percent  interest 
in  partnership  T.  Partnership  T's  sole  asset  is 
property  X,  which  is  encumbered  by  a  $900 
liability.  Partnership  T's  adjusted  basis  in 
property  X  is  $600,  and  the  value  of  property 
X  is  $1,000.  B's  adjusted  basis  in  its 
partnership  T  interest  is  $420.  B  also  owns 
a  20  percent  interest  in  partnership  S. 
Partnership  S's  sole  asset  is  property  Y, 
which  is  encumbered  by  a  $100  liability. 
Partnership  S's  adjusted  basis  in  property  Y 
is  $200,  the  value  of  property  Y  is  $1,000, 
and  B's  adjusted  basis  in  its  partnership  S 
interest  is  $40. 

(ii)  Partnership  T  and  partnership  S  merge 
under  section  708(b)(2)(A).  Under  section 
708(b)(2)(A)  and  §  1.708-1  (c)(1),  partnership 
T  is  considered  terminated  and  the  resulting 
partnership  is  considered  a  continuation  of 


partnership  S.  Partnerships  T  and  S 
undertake  the  form  described  in  §  1.708- 
l(c)(3)(i)  for  the  partnership  merger.  Under 
§  1.708-l(c)(3){i),  partnership  T  contributes 
property  X  and  its  $900  liability  to 
partnership  S  in  exchange  for  an  interest  in 
partnership  S.  Immediately  thereafter, 
partnership  T  distributes  the  interests  in 
partnership  S  to  its  partners  in  liquidation  of 
their  interests  in  partnership  T.  B  owns  a  25 
percent  interest  in  partnership  S  after 
partnership  T  distributes  the  interests  in 
partnership  S  to  B. 

(iii)  Under  paragraph  (f)  of  this  section,  B 
nets  the  increases  and  decreases  in  its  share 
of  partnership  liabilities  associated  with  the 
merger  of  partnership  T  and  partnership  S. 
Before  the  merger,  B's  share  of  partnership 
liabilities  was  $650  (B  had  a  $630  share  of 
partnership  liabilities  in  partnership  T  and  a 
$20  share  of  partnership  liabilities  in 
partnership  S  immediately  before  the 
merger).  B's  share  of  S's  partnership 
liabilities  after  the  merger  is  $250  (25  percent 
of  S's  total  partnership  liabilities  of  $1,000). 
Accordingly,  B  has  a  $400  net  decrease  in  its 
share  of  S's  partnership  liabilities.  Thus,  B  is 
treated  as  receiving  a  $400  distribution  from 
partnership  S  under  section  752(b].  Because 
B's  adjusted  basis  in  its  partnership  S  interest 
before  the  deemed  distribution  under  section 
752(b)  is  $460  ($420  +  $40),  B  will  not 
recognize  gain  under  section  731.  After  the 
merger,  B's  adjusted  basis  In  its  partnership 
S  interest  is  $60. 


Par.  4.  In  §  1.752-5,  paragraph  (a)  is 
amended  by  adding  two  sentences  after 
the  third  sentence. 

§  1 .752-5    Effective  dates  and  transition 
rules. 

(a)  In  general.  *  *  *  In  addition, 
§  1.752-l(f)  last  sentence  and  (g) 
Example  2,  do  not  apply  to  any  liability 
incurred  or  assumed  by  a  partnership 
prior  to  January  4,  2001.  Nevertheless, 
§  1. 752,-1  (f)  last  sentence  and  (g) 
Example  2,  may  be  relied  on  for  any 
liability  incurred  or  assumed  by  a 
partnership  prior  to  January  4,  2001 
and,  imless  the  partnership  makes  an 
election  under  paragraph  (b)(1)  of  this 
section,  on  or  after  December  28, 1991, 
other  than  a  liability  inciured  or 
assiuned  by  the  partnership  pursuant  to 
a  Written  binding  contract  in  effect  prior 
to  December  28,  1991  and  at  all  times 
thereafter.  *  *  * 


David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  20,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-202  Filed  1-3-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8924] 

RIN  1545-Ay63 

LlabilKles  Assumed  In  Certain 
Corporate  Transactions 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 

Treasury. 

ACTION:  Temporary  and  final 

regulations. 

SUIrilMARY:  These  temporary  and  final 
regulations  relate  to  the  assiunption  of 
liabilities  in  certain  corporate 
transactions  under  section  301  of  the 
Internal  Revenue  Code.  The  temporary 
and  final  regulations  affect  corporations 
and  their  shareholders.  Changes  to  the 
applicable  law  were  made  by  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999,  Public  Law 
106-36  (113  Stat.  127).  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  4,  2001. 

Applicability  Date:  For  datQS  of 
applicability,  see  the  Effective  Dates 
portion  of  the  preamble  under 
SUPPLEIMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Dean,  (202)  622-7550  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

A.  State  of  the  Law  Before  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1 999 

Section  301(b)(2)  of  the  hitemal 
Revenue  Code  (Code)  provides  that  in  a 
distribution  of  property  made  by  a 
corporation  to  a  shareholder  with 
respect  to  its  stock,  the  amount  of  the 
distribution  shall  be  reduced  (but  now 
below  zero)  by  (A)  the  amount  of  any 
liability  of  the  corporation  assiuned  by 
the  shareholder  in  connection  with  the 
distribution  and  (B)  the  amount  of  any 
liability  to  which  the  property  was 
subject  immediately  before,  and  after, 
the  distribution.  See  also  §  1.301-l(g)  of 
the  regulations. 

Section  357  of  the  Code  generally 
provides  rules  for  the  treatment  of  the 
assiunption  of  liabilities  in  connection 
with  transfers  of  property  to  which 
section  351  or  361  of  the  Code  applies. 
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Prior  to  the  Nfiscellaneous  Trade  and 
Technical  Corrections  Act  of  1999  (the 
Act),  section  357(a)  provided  that, 
except  as  otherwise  provided,  in  such 
transfers  the  assiunption  of  the 
transferor's  UabiUty  or  acquisition  of 
property  subject  to  a  Uability  is  not 
treated  as  money  or  other  property,  i.e., 
is  not  treated  as  boot  received  by  the 
transferor. 

Prior  to  the  Act,  section  357(c) 
provided  that  in  an  exchange  to  which 
section  351  applies  or  section  361 
applies  by  reason  of  a  section 
368(a)(l)(D]  reorganization,  if  the  sum  of 
the  amount  of  the  habihties  assumed 
plus  the  amount  of  the  liabilities  to 
which  the  property  transferred  is  subject 
exceeds  the  total  of  the  adjusted  basis  of 
the  property  transferred  pursuant  to 
such  exchange,  then  such  excess  is 
considered  as  a  gain  from  the  sale  or 
exchange  of  a  capital  asset  or  of 
property  which  is  not  a  capital  asset,  as 
the  case  may  be. 

B.  Enactment  of  Amendments  to  Section 
357 

The  Act  amended  the  language  in 
section  357(a)  and  (c)  and  added  new 
section  357(d).  Under  the  amendment  to 
section  357(a)  and  (c),  the  reference  to 
the  acquisition  of  an  asset  subject  to  a 
liability  was  eliminated.  Section  357(c) 
gain  will  be  realized  only  on  the  excess 
of  the  amount  of  liabilities  assumed 
over  the  adjusted  basis  of  the  property 
transferred  in  the  transaction.  New 
section  357(d)  sets  forth  the  rules  for 
determining  the  amoimt  of  both 
recourse  and  nonrecourse  Habihties 
assumed.  Section  357(d)  states  that 
except  as  provided  in  regiilations,  a 
recoinse  liabiUty  (or  portion  thereof)  is 
treated  as  having  been  assumed  if,  based 
on  all  the  facts  and  circumstances,  the 
transferee  has  agreed  to,  and  is  expected 
to,  satisfy  such  habihty,  whether  or  not 
the  transferor  has  been  relieved  of  such 
liability.  A  nonrecourse  liability  is 
treated  as  having  been  assumed  by  the 
transferee  of  any  asset  subject  to  such 
liability,  except  that  the  amount  of 
nonrecourse  liability  treated  as  having 
been  assumed  is  reduced  by  the  lesser 
of  (A)  the  amount  of  such  liabihty 
which  an  owner  of  other  assets  not 
transferred  to  the  transferee  and  also 
subject  to  such  liability  has  agreed  with 
the  transferee  to,  and  is  expected  to, 
satisfy,  or  (B)  the  fair  market  value  of 
such  other  assets.  Congress  provided 
these  clarifications  because  certain 
interpretations  of  the  existing  law  failed 
to  adequately  reflect  the  true  economics 
of  many  transactions,  residting  in 
inappropriate  positions  clfiimed  by 
taxpayers.  See  S.  Rep.  No.  106-2,  at  75 
(1999). 


Section  357(d)(3)  directs  the  Secretary 
to  prescribe  regidations  necessary  to 
carry  out  the  purposes  of  subsection  (d). 
It  also  authorizes  the  Secretary  to 
prescribe  regulations  which  provide  that 
the  manner  in  which  a  liability  is 
treated  as  assumed  under  subsection  (d) 
is  applied,  where  appropriate, 
elsewhere  in  the  Code. 

C.  Application  of  Regulatory  Authority 
to  Section  301 

The  Treasiuy  and  the  IRS  have 
determined  that  it  is  appropriate  to 
apply  the  rules  of  section  357(d), 
relating  to  the  manner  in  which  a 
liability  is  treated  as  assumed,  to 
distributions  of  property  under  section 
301  of  the  Code.  Section  301(b)(2)(A) 
provides  that  the  amount  of  the 
distribution  will  be  reduced  if  the 
transferee  assumes  a  liability  of  the 
corporation.  Section  301(b)(2)(B) 
provides  that  the  amount  of  the 
distribution  will  be  reduced  if  the 
transferee  receives  property  subject  to  a 
liability.  These  two  sections  do  not 
provide  specific  ndes  for  determining 
the  amoimt  of  liabilities  assiuned,  as 
contained  in  section  357(d).  The  lack  of 
specific  rules  has  led  to  interpretations 
of  existing  law  that  fail  to  reflect  the 
true  economics  of  certain  transactions. 
For  reasons  similar  to  those  that 
motivated  the  enactment  of  section 
357(d],  these  interpretations  are 
inappropriate  for  purposes  of  section 
301.  Notice  99-59, 1999-52  I.R.B.  761, 
illustrates  one  such  case.  In  the 
transaction  addressed  in  Notice  99-59, 
a  corporation  distributes  property 
subject  to  a  recourse  liabilify,  with  the 
expectation  that  the  distributee  will  take 
the  position  that  it  receives  httie  or  no 
net  distribution,  even  though  it  is 
anticipated  that  the  distributor  will  later 
satisfy  its  continuing  primary  liability 
on  the  debt. 

Explanation  of  Provisions 

Liabilities  Assumed  in  Connection  With 
Distributions  to  Shareholders 

This  dociunent  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  301  relating  to  * 
liabilities  assiuned  in  connection  with 
distributions  made  by  a  corporation  to 
shareholders  with  respect  to  their  stock. 
The  regulations  provide  that  the  amoimt 
of  a  distribution  under  section  301  will 
be  reduced  by  the  amount  of  any 
liability  that  is  treated  as  assumed  by 
the  distributee  within  the  meaning  of 
section  357(d)(1)  and  (2). 

The  Treasury  and  the  IRS  intend  to 
propose  regulations  under  sections 
357(d)  and  301  clarifying  the  treatment 
of  the  subsequent  payment  of  assumed 


liabilities.  Prior  to  the  issuance  of  such 
regulations,  the  Treasury  and  the  IRS 
believe  that  such  payments  generally 
should  be  treated  in  a  manner  consistent 
with  the  treatment  of  the  liabilities 
assumed.  Thus,  in  a  situation  where  a 
liability  is  treated  as  assumed  by  the 
transferee  under  the  rules  of  section 
357(d),  a  later  payment  by  the  party 
whose  Uability  was  treated  as  assumed 
should  be  treated  in  accordance  with 
the  relationship  of  the  parties  {e.g.,  a 
distribution  or  capital  contribution). 
See,  e.g..  Enoch  v.  Commissioner,  57 
T.C.  781  (1972),  acq.  in  part,  1974-2 
C.B.  2,  4,  nonacq..  1984-2  C.B.  5. 

E£Eiective  Date 

The  regulations  apply  generally  to 
distributions  occurring  after  January  4, 
2001.  The  regulations  also  apply  to 
distributions  occurring  on  or  prior  to 
January  4,  2001,  if  the  distribution  is 
made  as  part  of  a  transaction  described 
in,  or  substantially  similar  to,  the 
transaction  in  Notice  99-59,  including 
transactions  designed  to  reduce  gain. 
Under  section  7805(b)(3),  the  Secretary 
may  provide  that  any  regulation  may 
take  effect  or  apply  retroactively  to 

Erevent  abuse.  These  regulations  are 
eing  applied  retroactively  to  prevent 
the  abuse  described  in  Notice  99-59.  No 
inference  should  be  drawn  regarding  the 
tax  treatment  of  distributions  not 
covered  by  these  regulations.  • 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Because  no  preceding  notice  of 
proposed  rulemaking  is  required  for  this 
temporary  regulation,  the  provisions  of 
the  Regulatory  Flexibility  Analysis  do 
not  apply. 

This  Treasury  decision  is  issued 
pursuant  to  the  grants  of  authority  in 
sections  357(d)(3)  and  7805  of  the 
Internal  Revenue  Code.  This  Treasury 
decision  provides  specific  rules  for 
determining  the  amount  by  which  a 
distribution  under  section  301(b)  will  be 
reduced,  by  applying  the  rules  of 
section  357(d).  Section  357(d)  was 
intended  to  clarify  the  law  because 
certain  interpretations  of  existing  law 
did  not  reflect  the  economics  of  certain 
transactions.  Issuing  the  regulation  in 
proposed  form  would  continue  the 
difficulty  in  ascertaining  the  appropriate 
reduction  in  distributions  under  section 
301(b).  Based  on  these  considerations,  it 
is  determined  that  this  temporary 
regulation  will  provide  taxpayers  with 
the  necessary  guidance  and  authority  to 
ensure  equitable  administration  of  the 
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tax  laws.  Therefore,  it  would  be  contrary 
to  the  public  interest  to  issue  this 
Treasury  decision  with  prior  notice 
under  section  553(b)  or  subject  to  the 
effective  date  limitation  of  section 
553(d)  of  tide  5  of  the  United  States 
Code. 

Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  these  temporary 
regulations  will  be  submitted  to  the 
Chdef  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulatioiis 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  *  * 
Section  1.301-1  also  issued  under  26 

U.S.C.  357(d)(3). 
Section  1.301-lT  also  issued  under 

26  U.S.C.  357(d)(3).  *    *    * 

Far.  2.  Section  1.301-1  is  amended  by 
adding  two  new  sentences  at  the  end  of 
paragraph  (g)  to  read  as  follows: 

§  1 .301  -1    Rules  applicable  witti  respect  to 
distributions  of  money  and  ott>er  property. 

***** 

(g)  *  *  *  This  paragraph  (g)  applies  to 
distributions  occurring  on  or  before 
January  4,  2001.  See  §  1.301-lT  for  rules 
for  distributions  occurring  after  January 
4,  2001,  and  for  distributions  made  on 
or  before  January  4,  2001  if  the 
distribution  is  made  as  part  of  a 
transaction  described  in,  or 
substantially  similar  to,  the  transaction 
in  Notice  1999-59, 1999-52  I.R.B.  761. 
including  transactions  designed  to 
reduce  gain  (see  §  601.601(d)(2)  of  this 
chapter). 

*        *        *        • 

Far.  3.  Section  1.301-lT  is  added  to 
read  as  follows: 

§  1 .301  -IT    Rules  applicable  witti  respect 
to  distributions  of  money  and  other 
property  (tamporary). 

(a)  through  (f).  (Reserved)  For  further 
guidance,  see  §  1.301-1  (a)  through  (f). 

(g)  Reduction  for  liabilities — (1) 
General  rule.  For  the  purpose  of  section 
301 ,  no  reduction  shall  be  made  for  the 
amount  of  any  liability,  unless  the 
liability  is  assiuned  by  the  shareholder 
within  the  meaning  of  section  357(d)(1) 
and  (2). 


(2)  No  reduction  below  zero.  Any 
reduction  pursuant  to  paragraph  (g)(1) 
of  this  section  shall  not  cause  the 
amount  of  the  distribution  to  be  reduced 
below  zero. 

(3)  Effective  dates — (i)  In  general.  This 
paragraph  (g)  applies  to  distributions 
occurring  after  January  4,  2001. 

(ii)  Retroactive  application.  This 
paragraph  also  applies  to  distributions 
made  on  or  before  January  4,  2001  if  the 
distribution  is  made  as  part  of  a 
transaction  described  in,  or 
substantially  similar  to,  the  transaction 
in  Notice  1999-59  (1999-52  I.R.B.  761), 
including  transactions  designed  to 
reduce  gain  (see  §  601.601(d)(2)  of  this 
chapter). 

Approved:  December  20,  2000. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  01-200  Filed  1-3-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
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RIN1545-AX00 

Awards  of  Attorney's  Fees  and  Other 
Costs  Based  Upon  Qualified  Offers 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
circumstances  under  which  a  party,  by 
reason  of  having  made  a  qualified  offer, 
will  be  entitled  to  an  award  of 
reasonable  administrative  and  litigation 
costs  in  a  civil  tax  proceeding  brought 
in  a  court  of  the  United  States 
(including  the  Tax  Court).  The 
regulations  implement  certain  changes 
made  by  section  3101(e)  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998.  They  affect 
taxpayers  who  make  qualified  offers. 
The  text  of  these  regulations  also  serves 
as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  Dates.  These 
regulations  are  effective  January  3,  2001. 
Applicability  Date:  These  regulations 
apply  to  quahfied  offers  made  in 
administrative  or  court  proceedings 


described  in  section  7430  after  January 

3,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  D.  Moffitt  (202)  622-7900  (not 

a  toU-fi^e  number). 

SUPPL£MENTARY  INFORMATWN: 

Background 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  that 
reflect  changes  to  section  7430  made  by 
section  3101(e)  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  relating  to  the  circumstances 
under  which  taxpayers  may  recover 
reasonable  administrative  and  litigation 
costs  in  a  court  proceeding  with  respect 
to  the  determination  or  refund  of  any 
tax,  interest  or  penalty  when  taxpayers 
have  made  a  qualified  offer. 

Explanation  of  Provisions 

In  general,  a  preveiiling  party  may 
recover  the  reasonable  administrative 
and  litigation  costs  incurred  in 
administrative  and  court  proceedings  if 
the  proceedings  relate  to  the 
determination  or  refund  of  any  tax, 
interest  or  penalty  under  the  Internal 
Revenue  Code.  The  regulations  provide 
information  concerning  the 
circumstances  under  which  the  making 
of  a  qualified  offer  will  result  in  the 
taxpayer  being  a  prevailing  party  for 
purposes  of  a  recovery  of  costs.  In 
general,  a  taxpayer  is  a  prevailing  party 
by  reason  of  making  a  qualified  offer  if 
the  taxpayer's  liability  under  the  last 
qualified  offer  would  equal  or  exceed 
the  amount  of  the  taxpayer's  liability 
(determined  without  regard  to  interest) 
attributable  to  the  adjustments  included 
in  the  last  qualified  offer  that  were 
actually  determined  by  the  court 
through  litigation,  plus  the  amount  of 
any  additional  adjustments  included  in 
the  last  qualified  offer  that  were 
determined  by  settlements  entered  into 
after  the  making  of  the  last  qualified 
offer.  Adjustments  raised  by  any  party 
subsequent  to  the  making  of  the  last 
qualified  offer  are  disregarded  in 
determining  the  liability  of  the  taxpayer 
to  be  compared  with  the  liability  under 
the  last  qualified  offer.  These 
regulations  apply  in  multiple  taxpayer 
situations,  such  as  joint  returns,  but  do 
not  set  forth  any  special  rules  regarding 
the  aggregation  or  segregation  of  the 
qualified  offer  or  liability  in  situations 
that  may  present  special  circumstances, 
such  as  claims  for  innocent  spouse 
relief.  After  study,  further  guidance  may 
be  issued  elaborating  on  the  treatment  of 
such  situations  under  these  regulations. 

To  qualify  as  a  prevailing  party  under 
this  rule,  in  addition  to  the  above, 
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taxpayers  must  also  satisfy  the  net 
worth  requirements  of  section 
7430(c)(4)(A)(ii).  Furthermore,  to  qualify 
for  an  award,  taxpayers  must  satisfy  the 
remaining  requirements  of  section  7430, 
such  as  not  unreasonably  protracting  the 
proceedings  and,  for  purposes  of  an 
award  of  litigation  costs,  exhausting 
their  administrative  remedies.  On  the 
other  hand,  a  taxpayer  qualifying  as  a 
prevailing  party  by  reason  of  having 
made  a  qualified  offer  need  not 
substantially  prevail  on  either  the 
amount  in  controversy  or  the  most 
significant  issue  or  set  of  issues 
presented.  Similarly,  whether  the 
positions  of  the  United  States  in  the 
administrative  and  litigation 
proceedings  were  substantially  justified 
is  not  relevant  for  an  award  under  the 
qualified  offer  rule.  An  award  based 
upon  the  taxpayer  having  made  a 
qualified  offer  is  limited  to  those 
reasonable  administrative  and  litigation 
costs  inciured  on  or  after  the  date  of  the 
last  qualified  offer,  with  respect  to  the 
adjustments  that  were  included  in  the 
last  qualified  offer,  and  htigated  to  a 
judicial  determination.  If  the  taxpayer 
qualifies  as  a  prevailing  party  without 
regard  to  the  qualified  offer  rule,  the 
reasonable  administrative  and  litigation 
costs  to  which  the  taxpayer  is  thus 
entitled  may  not  be  awarded  again  by 
reason  of  the  taxpayer  having  made  a 
qualified  offer. 

A  qualified  offer  is  a  written  offer 
that:  (1)  Is  made  by  the  taxpayer  to  the 
United  States  during  the  qualified  offer 
period;  (2)  establishes  the  taxpayer's 
habihty  (determined  without  regard  to 
interest)  by  setting  forth  the  amount  of 
the  taxpayer's  offer  on  all  adjustments  at 
issue  in  the  proceeding  at  the  time  the 
qualified  offer  is  made;  (3)  is  designated 
as  a  quaUfied  offer  at  the  time  it  is  made; 
and  (4)  remains  open  at  least  until  the 
earliest  of  the  date  the  offer  is  rejected, 
the  date  the  trial  begins,  or  the  90th  day 
after  the  date  the  offer  is  made. 

The  qualified  offer  period  ends  on  the 
date  which  is  thirty  days  before  the  date 
the  case  is  first  set  for  trial.  In  cases  that 
are  pending  in  the  United  States  Tax 
Court,  cases  are  placed  upon  a  calendar 
for  trial.  Each  case  appearing  on  a  trial 
calendar  is  to  be  called  at  the  time  and 
place  scheduled.  In  determining  when 
the  qualified  offer  period  ends  for  cases 
in  the  Tax  Court  and  other  courts  of  the 
United  States  using  calendars  for  trial, 
a  case  is  considered  to  be  set  for  trial  on 
the  date  scheduled  for  the  calendar  call. 
Cases  may  be  removed  ftt)m  a  trial 
calendar  at  any  time.  Thus,  a  case  may 
be  removed  from  a  calendar  before  the 
date  that  precedes  by  thirty  days  the 
date  schedided  for  that  calendar.  To 
promote  the  settiement  of  such  cases. 


the  qualified  offer  period  does  not  end 
until  the  case  remains  on  a  calendar  for 
trial  on  the  date  that  precedes  by  30 
days  the  scheduled  date  of  the  calendar 
call  for  that  trial  session.  The  qualified 
offer  period  may  not  be  extended, 
although  the  period  during  which  a 
qualified  offer  remains  open  may  extend 
beyond  the  end  of  the  quahfied  offer 
period. 

A  taxpayer  cannot  qualify  as  a 
prevaiUng  party  by  reason  of  having 
made  a  qualified  offer  if  the 
determination  of  the  coiut  in  the 
proceeding  with  respect  to  the 
adjustments  included  in  the  last 
qualified  offer  is  entered  exclusively 
pursuant  to  a  settlement.  Neither  can  a 
taxpayer  qualify  as  a  prevailing  party  by 
reason  of  having  made  a  qualified  offer 
in  any  proceeding  in  which  the  amount 
of  tax  liabihty  is  not  in  issue,  including 
any  declaratory  judgment  proceeding, 
any  proceeding  to  enforce  or  quash  any 
summons  issued  pursuant  to  the 
Internal  Revenue  Code  of  1986,  and  any 
action  to  restrain  disclosure  under 
section  6110(f). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regiilations  and,  because  these 
regidations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Thomas  D.  Moffitt,  Office 
of  Associate  Chief  Coimsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  301.7430-7T  is  added 
to  read  as  follows: 

S301.7430-7T    Qualified  offers  "n 

(temporary). 

(a)  In  general.  Section  7430(c)(4)(E) 
(the  qualified  offer  rule)  provides  that  a* 
party  to  a  coiut  proceeding  satisfying 
the  timely  filing  and  net  worth 
requirements  of  section  7430(c)(4)(A)(ii) 
shall  be  treated  as  the  prevailing  party 
if  the  liability  of  the  taxpayer  pursuant 
to  the  judgment  in  the  proceeding 
(determined  without  regard  to  interest) 
is  equal  to  or  less  than  the  liability  of 
the  taxpayer  which  would  have  been  so 
determined  if  the  United  States  had 
accepted  the  last  qualified  offer  of  the 
party  as  defined  in  section  7430(g).  For 
purposes  of  this  section,  the  term 
Judgment  means  the  ciunulative 
determinations  of  the  coiul  concerning 
the  adjustments  at  issue  and  litigated  to 
a  determination  in  the  court  proceeding. 
In  making  the  comparison  between  the 
liability  imder  the  qualified  offer  and 
the  liability  under  the  judgment,  the 
taxpayer's  liability  under  the  judgment 
is  further  modified  by  the  provisions  of 
paragraph  (b)(3)  of  this  section.  The 
provisions  of  the  qualified  offer  rule  do 
not  apply  if  the  taxpayer's  liability 
under  the  judgment,  as  modified  by  the 
provisions  of  paragraph  (b)(3)  of  this 
section,  is  determined  exclusively 
pursuant  to  a  settlement,  or  to  any 
proceeding  in  which  the  amoimt  of  tax 
liability  is  not  in  issue,  including  any 
declaratory  judgment  proceeding,  any 
proceeding  to  enforce  or  quash  any 
siunmons  issued  piu-suant  to  the 
Internal  Revenue  Code,  and  any  action 
to  restrain  disclosure  imder  section 
6110(0-  If  the  qualified  offer  rule  applies 
to  the  court  proceeding,  the 
determination  of  whether  the  liability 
imder  the  qualified  offer  would  have 
equaled  or  exceeded  the  liability 
pursuant  to  the  judgment  is  made  by 
reference  to  the  last  qualified  offer  made 
with  respect  to  the  tax  liability  at  issue 
in  the  administrative  or  court 
proceeding.  An  award  of  reasonable 
administrative  and  litigation  costs  imder 
the  quahfied  offer  rule  only  includes 
those  costs  incurred  on  or  after  the  date 
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of  the  last  qualified  offer  and  is  limited 
to  those  costs  attributable  to  the 
adjustments  at  issue  at  the  time  the  last 
qualified  offer  was  made  that  were 
included  in  the  court's  judgment  other 
than  by  reason  of  settiement.  The 
qualified  offer  rule  is  inapplicable  to 
reasonable  administrative  or  litigation 
costs  otherwise  awarded  to  a  taxpayer 
who  is  a  prevailing  party  under  any 
other  provision  of  section  7430(c)(4). 
This  section  sets  forth  the  requirements 
to  be  satisfied  for  a  taxpayer  to  be 
treated  as  a  prevailing  party  by  reason 
of  the  taxpayer  making  a  qualified  offer 
as  well  as  the  circumstances  leading  to 
the  application  of  the  exceptions, 
special  rules,  and  coordination 
provisions  of  the  qualified  offer  rule. 
Furthermore,  this  section  sets  forth  the 
elements  necessary  for  an  offer  to  be 
treated  as  a  qualified  offer  under  section 
7430(g). 

(b)  Requirements  for  treatment  as  a 
prevailing  party  based  upon  having 
made  a  qualified  offer— {1)  In  general. 
In  order  to  be  treated  as  a  prevailing 
party  by  reason  of  having  made  a 
qualified  offer,  the  liability  of  the 
taxpayer  for  the  type  or  types  of  tax  and 
the  taxable  year  or  years  at  issue  in  the 
proceeding,  as  calculated  pursuant  to 
paragraph  (b)(2)  of  this  section,  based  on 
the  last  qualified  offer,  as  defined  in 
paragraph  (c)  of  this  section,  made  by 
the  taxpayer  in  the  court  or 
administrative  proceeding,  must  equal 
or  exceed  the  liability  of  the  taxpayer 
pursuant  to  the  judgment  by  the  court 
for  the  same  type  or  types  of  tax  and  the 
same  taxable  year  or  years,  as  calculated 
pursuant  to  paragraph  (b)(3)  of  this 
section.  Furtiiermore,  the  taxpayer  must 
meet  the  timely  filing  and  net  worth 
requirements  of  section 
7430(c)(4){A)(ii).  If  all  of  the 
adjustments  subject  to  the  last  qualified 
offer  are  settled  prior  to  the  entry  of  the 
judgment  by  the  court,  the  taxpayer  is 
not  a  prevailing  party  by  reason  of 
having  made  a  qualified  offer.  The 
taxpayer  may,  however,  still  qualify  as 
a  prevailing  party  if  the  requirements  of 
section  7430(c)(4)(A)  are  met. 

(2)  Liability  under  the  last  qualified 
offer.  For  purposes  of  making  the 
comparison  of  Uability  described  in 
paragraph  (b)(1)  of  this  section,  the 
taxpayer's  liability  under  the  last 
quaUfied  offer  is  the  change  in  the 
taxpayer's  liability  for  the  type  or  types 
of  tax  and  the  taxable  year  or  years  at 
issue  in  the  proceeding  from  the  tax 
shown  on  the  return  or  returns  (or  as 
previously  adjusted)  which  would  have 
resulted  from  the  acceptance  by  the 
United  States  of  the  taxpayer's  last 
quaUfied  offer  on  aU  of  the  adjustments 
at  issue  in  the  administrative  or  court 


proceeding  at  the  time  that  offer  was 
made.  The  portion  of  a  taxpayer's 
liability  that  is  attributable  to 
adjustments  raised  by  either  party  after 
the  making  of  the  last  qualified  offer  is 
not  included  in  the  calculation  of  the 
liability  under  that  offer.  The  taxpayer's 
liability  under  the  last  qualified  offer  is 
calculated  without  regard  to 
adjustments  to  be  fully  resolved,  by 
stipulation  of  the  parties,  through  any 
other  pending  court  or  administrative 
proceeding.  Furthermore,  the  taxpayer's 
liability  under  the  last  quaUfied  offer  is 
calculated  without  regard  to  interest 
unless  the  taxpayer's  liabiUty  for,  or 
entitlement  to,  interest  is  a  contested 
issue  in  the  administrative  or  court 
proceeding  and  is  one  of  the 
adjustments  included  in  the  last 
qualified  offer. 

(3)  Liability  pursuant  to  the  judgment. 
For  purposes  of  making  the  comparison 
of  liability  described  in  paragraph  (b)(1) 
of  this  section,  the  taxpayer's  liabilify 
pursuant  to  the  judgment  is  the  change 
in  the  taxpayer's  Uability  for  the  type  or 
types  of  tax  and  the  taxable  year  or  years 
at  issue  in  the  proceeding  from  the  tax 
shown  on  the  return  or  returns  (or  as 
previously  adjusted),  resulting  from 
amounts  contained,  or  to  be  contained, 
in  the  judgment  as  a  result  of  the  court's 
determinations,  and  amounts  contained 
in  settiements  not  included  in  the 
judgment,  that  are  attributable  to  all 
adjustments  that  were  included  in  the 
last  quaUfied  offer.  This  liabilify 
includes  amounts  attributable  to 
adjustments  included  in  the  last 
qualified  offer  and  settled  by  the  parties 
prior  to  the  entry  of  judgment  regardless 
of  whether  those  amounts  are  actuaUy 
included  in  the  judgment  entered  by  the 
court.  The  taxpayer's  liability  pursuant 
to  the  judgment  does  not  include 
amounts  attributable  to  adjustments  that 
are  not  included  in  the  last  qualified 
offer,  even  if  those  amounts  are  actually 
included  in  the  judgment  entered  by  the 
court.  The  taxpayer's  UabiUfy  pursuant 
to  the  judgment  is  calculated  without 
regard  to  adjustments  to  be  fully 
resolved,  by  stipulation  of  the  parties, 
through  any  other  pending  court  or 
administrative  proceeding.  Furthermore, 
the  taxpayer's  liability  pursuant  to  the 
judgment  is  calculated  without  regard  to 
interest  unless  the  taxpayer's  liability 
for,  or  entiUement  to,  interest  is  a 
contested  issue  in  the  administrative  or 
court  proceeding  and  is  one  of  the 
adjustments  included  in  the  last 
qualified  offer.  Where  adjustments 
raised  by  either  party  subsequent  to  the 
making  of  the  last  qualified  offer  are 
included  in  the  judgment  entered  by  the 
court,  or  are  setUed  prior  to  the  court 


proceeding,  the  taxpayer's  Uability 
pursuant  to  the  judgment  is  calculated 
by  treating  the  subsequently  raised 
adjustments  as  if  they  had  never  been 
raised. 

(c)  Qualified  offer— (l)  In  general.  A 
qualified  offer  is  defined  in  section 
7430(g)  to  mean  a  vmtten  offer  which — 

(i)  Is  made  by  the  taxpayer  to  the 
United  States  during  the  quaUfied  offer 
period; 

(ii)  Specifies  the  offered  amount  of  the 
taxpayer's  liability  (determined  without 
regard  to  interest,  unless  interest  is  a 
contested  issue  in  the  proceeding); 

(iu)  Is  designated  at  the  time  it  is 
made  as  a  qualified  offer  for  purposes  of 
section  7430(g);  and 

(iv)  By  its  terms,  remains  open  during 
the  period  begiiming  on  the  date  it  is 
made  and  ending  on  the  earliest  of  the 
date  the  offer  is  rejected,  the  date  the 
trial  begins,  or  the  90th  day  after  the 
date  the  offer  is  made. 

(2)  To  the  United  States,  (i)  A 
qualified  offer  is  made  to  the  United 
States  if  it  is  deUvered  to  the  Internal 
Revenue  Service;  Office  of  Appeals; 
Office  of  Chief  Counsel  (including  field 
personnel).  Internal  Revenue  Service;  or 
Department  of  Justice  office  or 
personnel  having  jurisdiction  over  the 
tax  matter  at  issue  in  the  administrative 
or  court  proceeding,  tf  those  offices  or    • 
persons  are  unknown  to  the  taxpayer 
making  the  qualified  offer,  the  taxpayer 
may  deliver  the  offer  to  the  appropriate 
office,  as  follows: 

(A)  U  the  taxpayer's  initial  pleading  in 
a  court  proceeding  has  been  answered, 
the  taxpayer  may  deliver  the  offer  to  the 
office  that  filed  the  answer. 

(B)  If  the  taxpayer's  petition  in  the 
Tax  Court  has  not  yet  been  answered, 
the  taxpayer  may  deUver  the  offer  to  the 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

(C)  ff  the  taxpayer's  initial  pleading  in 
a  court  of  the  United  States  other  than 
the  Tax  Court  has  not  yet  been 
answered,  the  taxpayer  may  deUver  the 
offer  to  the  Attorney  General  of  the 
United  States,  950  Pennsylvania  Ave., 
NW.,  Washington,  DC  20530-0001  and 
for  a  suit  brought  in  a  United  States 
district  court,  a  copy  of  the  offer  should 
also  be  delivered  to  the  United  States 
Attorney  for  the  district  in  which  the 
suit  was  brought. 

(D)  In  any  other  situation,  the 
taxpayer  may  deUver  the  offer  to  the 
office  that  sent  the  taxpayer  the  first 
letter  of  proposed  deficiency  which 
allows  the  taxpayer  an  opportunity  for 
administrative  review  in  the  Internal 
Revenue  Service  Office  of  Appeals. 

(ii)  Until  an  offer  is  received  by  the 
appropriate  personnel  or  office  under 
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this  paragraph  (c)(2)  of  this  section,  it  is 
not  considered  to  have  been  made,  with 
the  following  exception.  If  the  ofiier  is 
deposited  in  the  United  States  mail,  in 
an  envelope  or  other  appropriate 
wrapper,  postage  prepaid,  properly 
addressed  to  the  appropriate  pers(Hmel 
or  office  imder  this  paragraph  (c)(2),  the 
date  of  the  United  States  postmark 
stamped  on  the  cover  in  which  the  offer 
is  mailed  shall  be  deemed  to  be  the  date 
of  receipt  of  that  offer  by  the  addressee. 
If  any  offer  is  deposited  with  a 
designated  dehvery  service,  as  defined 
in  section  7502(f)(2),  in  Ueu  of  the 
United  States  mail,  the  provisions  of 
section  7502(f)(1)  shall  apply  in 
determining  whether  that  offer  qualifies 
for  this  exception. 

(3)  Specifies  the  offered  amount  A 
qualified  offer  specifies  the  offered 
amount  if  it  specifies  the  dollar  amount 
for  the  Uabihty  of  the  taxpayer, 
calculated  as  set  forth  in  paragraph 
(b)(2)  of  this  section.  This  amoimt  must 
be  with  respect  to  all  of  the  adjustments 
at  issue  in  the  administrative  or  court 
proceeding  at  the  time  the  ofiier  is  made 
and  only  those  adjiistments.  The 
specified  amount  must  be  that  amount, 
the  acceptance  of  which  by  the  United 
States  will  fully  resolve  the  taxpayer's 
liability,  and  only  that  liability, 
determined  without  regard  to 
adjustments  stipulated  by  the  parties  to 
be  fully  resolved  through  another 
pending  court  or  administrative 
proceeding,  or  interest,  luiless  interest  is 
a  contested  issue  in  the  proceeding)  for 
the  type  or  types  of  tax  and  the  taxable 
year  or  years  at  issue  in  the  proceeding. 

(4)  Designated  at  the  time  it  is  made 
as  a  qualified  offer.  An  offer  is  not  a 
qiialified  offer  xmless  it  is  designated  in 
writing  at  the  time  it  is  made  that  it  is 

a  qualified  offer  for  purposes  of  section 
7430(g).  An  offer  made  at  a  time  when 
one  or  more  adjustments  not  included 
in  the  first  letter  of  proposed  deficiency 
which  allows  the  taxpayer  an 
opportunity  for  administrative  review  in 
the  Internal  Revenue  Service  Office  of 
Appeals  have  been  raised  by  the 
taxpayer  and  remain  unresolved,  is  not 
considered  to  be  designated  as  a 
quahfied  offer  at  the  time  it  is  made 
unless  contemporaneously  or  prior  to 
the  making  of  the  qualified  offer,  the 
taxpayer  has  provided  the  United  States 
with  the  substantiation  and  legal  and 
factual  argiunents  necessary  to  allow  for 
informed  consideration  of  the  merits  of 
those  adjustments.  For  example,  a 
taxpayer  will  be  considered  to  have 
provided  the  United  States  with  the 
necessary  substantiation  and  legal  and 
factual  arguments  if  the  taxpayer  (or  a 
qualified  representative  of  the  taxpayer 
described  in  §  601.502  of  this  chapter) 


participates  in  an  Appeals  office 
conference,  participates  in  a  District 
Counsel  conference,  or  confers  with  the 
Department  of  Justice  and  at  that  time 
discloses  all  relevant  information 
regarding  the  taxpayer's  tax  matter  to 
the  extent  such  information  and  its 
relevance  were  known  or  should  have 
been  known  to  the  taxpayer  at  the  time 
of  such  conference.  All  relevant 
information  includes,  but  is  not  limited 
to,  the  legal  and  factual  argiunents 
supporting  the  taxpayer's  position  on 
any  adjustments  raised  by  the  taxpayer 
after  the  issuance  of  the  first  letter  of 
proposed  deficiency  which  allows  the 
taxpayer  an  opportimity  for 
administrative  review  in  the  Internal 
Revenue  Service  Office  of  Appeals. 

(5)  Remains  open.  A  qualified  offer 
remains  open  for  acceptance  by  the 
Government  bom  the  date  it  is  made,  as 
defined  in  paragraph  (c)(2)  of  this 
section,  at  least  until  the  earliest  of  the 
date  it  is  rejected  in  writing  by  a  person 
with  authority  to  reject  the  settlement, 
the  date  the  trial  begins,  or  the  90th  day 
after  being  received  by  the  United 
States.  The  offer,  by  its  written  terms, 
may  remain  open  after  the  occurrence  of 
one  or  more  of  the  above-referenced 
events.  Once  made,  the  period  during 
which  a  qualified  offer  remains  open 
may  be  extended  by  the  taxpayer  prior 
to  its  expiration,  but  such  an  extension 
cannot  be  used  to  make  an  offier  meet 
the  minimum  period  for  remaining  open 
required  by  this  paranaph. 

(6)  Last  qualified  ^er.  A  taxpayer 
may  make  multiple  qualified  offers 
during  the  qualified  offer  period.  For 
purposes  of  the  comparison  under 
paragraph  (b)  of  this  section,  the  making 
of  a  qualified  offer  supersedes  any 
previously  made  qualified  offers.  In 
making  the  comparison  described  in 
paragraph  (b)  of  this  section,  only  the 
qualified  offer  made  most  closely  in 
time  to  the  end  of  the  qualified  offer 
period  is  compared  to  the  taxpayer's 
liability  under  the  judgment. 

(7)  Qualified  offer  period.  To 
constitute  a  quahfied  offer,  an  offer 
must  be  made  diuing  the  qualified  offer 
period.  The  qualified  offer  period  begins 
on  the  date  on  which  the  first  letter  of 
proposed  deficiency  which  allows  the 
taxpayer  an  opportunity  fot 
administrative  review  in  the  Internal 
Revenue  Service  Office  of  Appeals  is 
sent  to  the  taxpayer.  For  this  purpose, 
the  date  of  the  notice  of  claim 
disallowance  will  begin  the  qualified 
offer  period  in  a  refund  case.  If  there  has 
been  no  notice  of  claim  disallowance  in 
a  refund  case,  the  qualified  offer  period 
begins  on  the  date  on  which  the  answer 
or  other  responsive  pleading  is  filed 
with  the  court.  The  qualified  offer 


period  ends  on  the  date  which  is  thirty 
days  before  the  date  the  case  is  first  set 
for  trial.  In  determining  when  the 
qualified  offer  period  ends  for  cases  in 
the  Tax  Court  and  other  courts  of  the 
United  States  using  calendars  for  trial, 
a  case  will  be  considered  to  be  set  for 
trial  on  the  date  scheduled  for  the 
calendar  call.  A  case  may  be  removed 
from  a  trial  calendar  at  any  time.  Thus, 
a  case  may  be  removed  from  a  calendar 
before  the  date  that  precedes  by  thirty 
days  the  date  scheduled  for  that 
calendar.  The  qualified  offer  period 
does  not  end  tmtil  the  case  remains  on 
a  calendar  for  trial  on  the  date  that 
precedes  by  30  days  the  scheduled  date 
of  the  calendar  call  for  that  trial  session. 
The  qualified  offer  period  may  not  be 
extended  beyond  the  periods  set  forth  in 
this  paragraph,  although  the  period 
during  which  a  qualified  offer  remains 
open  may  extend  beyond  the  end  of  the 
qualified  offer  period. 

(d)  [Reserved] 

(e)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Definition  of  a  judgment.  The 
Internal  Revenue  Service  audits  Taxpayer  A 
for  year  X  and  issues  a  notice  of  proposed 
deficiency  (30-day  letter)  proposing  to 
disallow  deductions  1,  2,  3,  and  4.  A  files  a 
protest  and  participates  in  a  conference  with 
the  Internal  Revenue  Service  Office  of 
Appeals  (Appeals).  Appeals  allows 
deduction  1,  and  issues  a  statutory  notice  of 
deficiency  for  deductions  2,  3,  and  4.  A's 
petition  to  the  United  States  Tax  Coiut  for 
year  X  never  mentions  deduction  2.  Prior  to 
trial,  A  concedes  deduction  3.  After  the  trial, 
the  Tax  Court  issues  an  opinion  allowing  A 
to  deduct  a  portion  of  deduction  4.  As  used 
in  paragraph  (a)  of  this  section,  the  term 
judgment  means  the  cumulative 
determinations  of  the  court  concerning  the 
adjustments  at  issue  in  the  court  proceeding. 
Thus,  the  term  judgment  does  not  include 
deduction  1  because  it  was  never  at  issue  in 
the  court  proceeding.  Similarly,  the  term 
judgment  does  not  include  deduction  2 
because  it  was  not  placed  at  issue  by  A  in 
the  court  proceeding.  Although  deduction  3 
was  at  issue  in  the  court  proceeding,  it  is  not 
included  in  the  term  judgment  because  it  was 
not  determined  by  the  court,  but  rather  by 
concession  or  settlement.  For  purposes  of 
section  7430(c)(4)(e),  the  term  juc^ment  only 
includes  the  portion  of  deduction  4 
disallowed  by  the  Tax  Court. 

Example  2.  LiabiUty  under  the  offer  and 
liability  under  the  judgment.  Assume  the 
same  facts  as  in  Example  1  except  that  A 
makes  a  qualified  offer  after  the  Appeal's 
conference  which  is  not  accepted  by  the 
Internal  Revenue  Service.  A's  offer  is  with 
respect  to  all  adjustments  at  issue  at  that 
time.  Those  adjustments  are  deductions  2, 3, 
and  4.  At  the  conclusion  of  the  litigation,  A's 
entitlement  to  an  award  based  upon  the 
qualified  offer  will  depend,  among  other 
things,  on  a  comparison  of  the  change  in  A's 
liability  for  income  tax  for  year  X  resulting 
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irom  the  judgment  of  the  Tax  Court  with  the 
change  that  would  have  resulted  had  the 
Internal  Revenue  Service  accepted  A's 
qualified  offer.  In  making  this  comparison, 
the  term  judgment  (as  discussed  in  Example 
1)  is  modified  by  including  the  amounts  of 
setded  or  conceded  adjustments  that  were  at 
issue  at  the  time  the  qualified  offer  was 
made.  Any  settled  or  conceded  adjustments 
that  were  not  at  issue  at  the  time  the 
qualified  offer  was  made,  either  because  the 
settlement  or  concession  occurred  before  the 
offer  or  because  the  adjustment  was  not 
raised  until  after  the  offer,  are  not  included 
in  the  comparison.  Thus,  A's  offer  on 
deductions  2,  3,  and  4  is  compared  with  the 
change  in  A's  liability  resulting  from  the  Tax 
Court's  determination  on  deduction  4,  and 
the  concessions  of  issues  2  and  3  by  A. 

Example  3.  Offer  Must  resolve  full  liability. 
Assume  the  same  fads  as  in  Example  2 
except  that  A's  offer  after  the  Appeals 
conference  explicitly  states  that  it  is  only 
with  respect  to  adjustments  2  and  3  and  not 
with  respect  to  adjustment  4.  Even  if  A's 
liability  pursuant  to  the  judgment,  calculated 
under  paragraph  (b)(3)  of  this  section  as 
illustrated  in  Example  2,  is  equal  to  or  less 
than  it  would  have  been  had  the  Internal 
Revenue  Service  accepted  A's  offer  after  the 
Appeal's  conference,  A  is  not  a  prevailing 
party  under  section  7430(c)(4)(E).  This  is 
because  a  qualified  offer  must  include  all 
adjustments  at  issue  at  the  time  the  offer  is 
made.  Since  A's  offer  excluded  adjustment  4, 
which  was  an  adjustment  at  issue  at  the  time 
the  offer  was  made,  it  does  not  constitute  a 

aualified  offer  pursuant  to  paragraph  (b)(2)  of 
lis  section. 

Example  4.  Qualified  offer  rule 
inapplicable  when  all  issues  settled. 
Taxpayer  B  receives  a  notice  of  proposed 
deficiency  {30-day  letter)  proposing  to 
disallow  both  a  personal  interest  deduction 
in  the  amount  of  $10,000  (Adjustment  1),  and 
a  charitable  contribution  deduction  in  the 
amount  of  $2,000  (Adjustment  2),  and  to 
include  in  income  $4,000  of  unreported 
interest  income  (Adjustment  3).  B  timely  files 
a  protest  with  Appeals.  At  the  Appeals 
conference  B  presents  substantiation  for  the 
charitable  contribution  and  presents 
arguments  that  the  interest  paid  was 
deductible  mortgage  interest  and  that  the 
interest  received  was  held  in  trust  for 
Taxpayer  C.  At  the  conference,  B  also 
provides  the  Appeals  officer  assigned  to  B's 
case  a  written  offer  to  settle  the  case  for  a 
deficiency  of  $2,000,  exclusive  of  interest. 
The  offer  states  that  it  is  a  qualified  offer  for 
purposes  of  section  7430(g)  and  that  it  will 
remain  open  for  acceptance  by  the  Internal 
Revenue  Service  for  a  period  in  excess  of  90 
days.  After  considering  B's  substantiation 
and  arguments,  the  Appeals  Officer  accepts 
the  $2,000  offer  to  settle  the  case  in  full. 
Although  B's  offer  is  a  qualified  offer, 
because  all  three  adjustments  contained  in 
the  qualified  offer  were  settled,  the  qualified 
offer  riile  is  inapplicable. 

Example  5.  Qualified  offer  rule 
inapplicable  when  all  issues  contained  in  the 
qualified  offer  are  settled;  subsequently 
raised  adjustments  ignored.  Assume  the  same 
&cts  as  in  Example  4  except  that  B's 


qualified  offer  was  for  a  deficiency  of  $1 ,800 
and  the  Internal  Revenue  Service  rejected 
that  offer.  Subsequently,  the  Internal 
Revenue  Service  issued  a  statutory  notice  of 
deficiency  disallowing  the  three  adjustments 
contained  in  Example  4,  and,  in  addition, 
disallowing  a  home  office  expense  in  the 
amount  of  $5,000  (Adjustment  4).  After 
petitioning  the  Tax  Court,  B  presents  the 
field  attorney  assigned  to  the  case  with  a 
written  offer,  which  is  not  designated  as  a 
qualified  offer  for  purposes  of  section 
7430(g),  to  settle  the  three  adjustments  that 
had  been  the  subject  of  the  qualified  offer, 
plus  adjustment  4,  for  a  total  deficiency  of 
$2,500.  After  negotiating  with  B,  a  settlement 
is  reached  on  the  three  adjustments  that  were 
the  subject  of  the  rejected  qualified  offer,  for 
a  deficiency  of  $1,800.  Adjustment  4  is 
litigated  in  the  Tax  Court  and  the  court 
determines  that  B  is  entitled  to  the  full 
$5,000  deduction  for  that  adjustment. 
Consequently,  a  decision  is  entered  by  the 
Tax  Court  reflecting  the  $1,800  settlement 
amount,  which  matches  exactly  the  amount 
of  B's  only  qualified  offer  in  the  case. 
Although  the  determined  liability  for 
adjustments  1,  2,  and  3,  equal  that  of  the 
rejected  qualified  offer,  because  all  three 
adjustments  contained  in  the  qualified  offer 
were  settled,  the  qualified  offer  rule  is 
inapplicable. 

Example  6.  Exclusion  of  adjustments  made 
after  the  qualified  offer  is  made.  Assume  the 
same  facts  as  in  Example  5  except  the 
settlement  is  reached  only  on  adjustments  1 
and  2,  for  a  liability  of  $1,500.  Adjustments 
3  and  4  are  tried  in  the  Tax  Court  and  in 
accordance  with  the  court's  opinion,  the 
taxpayer  has  a  $300  deficiency  attributable  to 
Adjustment  3,  and  a  $1,550  deficiency 
attributable  to  adjustment  4.  Conseijuently,  a 
decision  is  entered  reflecting  the  $1,500 
settled  amount,  the  $300  Liability  on 
adjustment  3,  and  the  $1,550  liability  on 
adjustment  4.  The  $3,350  deficiency  reflected 
in  the  Tax  Court's  decision  exceeds  the  last 
(and  only)  qualified  offer  made  by  B.  For 
purposes  of  determining  whether  B  is  a 
prevailing  party  as  a  result  of  having  made 
a  qualified  offer  in  the  proceeding,  the 
liability  attributable  to  adjustment  4,  which 
was  raised  after  the  last  qualified  offer  was 
made,  is  not  included  in  the  comparison  of 
B's  liability  imder  the  judgment  with  B's 
offered  liability  under  the  last  qualified  offer. 
Thus,  B's  $1,800  liability  under  the 
judgment,  as  modified  for  purposes  of  the 
qualified  offer  rule  comparison,  is  equal  to 
B's  offered  liability  under  the  last  qualified 
offer.  Because  B's  liability  under  the  last 
qualified  offer  equals  or  exceeds  B's  liability 
under  the  judgment,  as  calculated  under 
paragraph  (b)(3)  of  this  section,  B  is  a 
prevailing  party  for  purposes  of  section  7430. 
Assuming  B  satisfies  the  remaining 
requirements  of  section  7430.  B  may  recover 
those  reasonable  administrative  and  litigation 
costs  attributable  to  adjustment  3.  To  qualify 
for  any  further  award  of  reasonable 
administrative  and  litigation  costs,  B  must 
satisfy  the  full  requirements  of  section 
7430(c)(4)(A). 

Example  7.  Qualified  offer  in  a  refund 
case.  Taxpayer  C  timely  files  an  amended 


return  claiming  a  refund  of  $1,000.  This 
refimd  claim  results  from  several  omitted 
deductions  which,  if  allowed,  would  reduce 
D's  tax  liability  from  $10,000  to  $9,000.  C 
receives  a  notice  of  claim  disallowance  and 
files  a  complaint  with  the  appropriate  United 
States  District  Court.  Subsequently,  C  makes 
a  qualified  offer  for  a  refund  of  S500.  The 
offer  is  rejected  and  after  trial  the  court  finds 
C  is  entitled  to  a  refund  of  $700.  The  change 
in  C's  liability  from  the  tax  shown  on  the 
return  that  would  have  resulted  from  the 
acceptance  of  C's  qualified  offer  is  a 
reduction  in  that  liability  of  $500.  The 
change  in  C's  Uability  from  the  tax  shown  on 
the  return  resulting  from  the  judgment  of  the 
court  is  a  reduction  in  that  liability  of  $700. 
Because  C's  liability  under  the  qualified  offer 
exceeds  C's  liability  under  the  judgment,  C 
is  a  prevailing  party  for  purposes  of  section 
7430.  Assuming  C  satisfies  the  remaining 
requirements  of  section  7430,  C  may  recover 
those  reasonable  litigation  costs  inciured  on 
or  after  the  date  of  the  qualified  offer.  To 
qualify  for  any  further  award  of  reasonable 
administrative  and  litigation  costs  C  must 
satisfy  the  full  requirements  of  section 
7430(c)(4)(A). 

Example  8.  End  of  qualified  offer  period 
when  case  is  removed  from  tax  court  trial 
calendar  more  than  30  days  before  scheduled 
trial  calendar.  Taxpayer  E  has  petitioned  the 
Tax  Court  in  response  to  the  issuance  of  a 
notice  of  deficiency.  E  receives  notice  that 
the  case  will  be  heard  on  the  July  trial 
session  in  E's  city  of  residence.  The 
scheduled  date  for  the  calendar  call  for  that 
trial  session  is  July  1st.  On  May  15th,  E's 
motion  to  remove  the  case  from  the  July  trial 
session  and  place  it  on  the  October  trial 
session  for  that  city  is  granted.  The 
scheduled  date  for  the  calendar  call  for  the 
October  trial  session  is  October  1st.  On  May 
31st,  E  delivers  a  qualified  offer  to  the  field 
attorney  assigned  to  the  case.  On  August 
31st,  £  delivers  a  revised  qualified  offer  to 
the  field  attorney  assigned  to  the  case. 
Neither  offer  is  accepted.  The  case  is  tried 
during  the  October  trial  session,  and  at  some 
time  thereafter,  a  decision  is  entered  by  the 
court.  Assume  the  judgment  in  the  case,  as 
calculated  under  paragraph  (b)(3)  of  this 
section,  is  greater  than  the  amount  offered,  as 
calculated  under  paragraph  (b)(2)  of  this 
section,  in  the  qualified  offer  delivered  on 
May  31st,  but  less  than  the  amount  offered, 
as  similarly  calculated,  in  the  qualified  offer 
delivered  on  August  31st.  Because  the 
qualified  offer  period  did  not  end  until 
September  1st,  and  the  offer  of  August  31st 
otherwise  satisfied  the  requirements  of 
paragraph  (c)  of  this  section,  the  last 
qualified  offer  which  is  compared  to  the 
judgment  was  the  offer  delivered  on  August 
31st.  Consequently,  E  is  a  prevailing  party 
under  section  7430(c)(4)(e). 

Example  9.  End  of  qualified  offer  period 
when  case  is  removed  from  tax  court  trial 
calendar  less  than  30  days  before  scheduled 
trial  calendar  Assume  the  same  facts  as  in 
Example  8  except  that  E's  fnotion  was 
granted  on  Jime  15th.  Because  the  qualified 
offer  period  had  ended  on  June  1st  when  the 
case  remained  on  the  July  trial  session  on  the 
date  that  preceded  by  30  days  the  scheduled 


730 


Federal  Register /Vol.  66,  No.  3  /  Thvirsday,  January  4.  2001 /Rules  and  Regulations 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations 


731 


date  of  the  calendar  call  for  that  trial  session, 
the  offer  delivered  on  May  31st  was  E's  last 
qualified  offer.  The  August  31st  offer  is  not 
a  qualified  offer  for  purposes  of  this  rule. 
Consequently,  E  is  not  a  prevailing  party 
under  the  qualified  offer  rule.  Therefore,  E 
must  satisfy  the  full  requirements  of  section 
7430(c)(4)(A)  to  qualify  for  any  award  of 
reasonable  administrative  and  litigation 
costs. 

Example  10.  When  a  qualified  offer  can  be 
made  and  to  whom  it  must  be  made.  During 
the  examination  of  Taxpayer  F's  return,  the 
Interned  Revenue  Service  issues  a  notice  of 
deficiency  without  having  first  issued  a  30- 
day  letter.  After  receiving  the  notice  of 
deficiency  F  timely  petitions  the  Tax  Court. 
The  next  day  F  mails  an  offer  to  the  office 
that  issued  die  notice  of  deficiency,  which 
offer  satisfies  the  requirements  of  paragraphs 
{c)(3),  (4),  (5)  and  (6)  of  this  section.  This  is 
the  onJy  written  offer  made  by  F  during  the 
administrative  or  court  proceeding,  and  by  its 
terms  it  is  to  remain  open  for  a  period  in 
excess  of  90  days  after  the  date  of  mailing  to 
the  office  issuing  the  notice  of  deficiency. 
The  office  that  issued  the  notice  of  deficiency 
transmitted  the  offer  to  the  field  attorney 
with  jurisdiction  over  the  Tax  Court  case. 
After  answering  the  case,  the  field  attorney 
refers  the  case  to  Appeals  pursuant  to  Rev. 
Proc.  87-24  (1987-1  C.B.  720).  After  careful 
consideration.  Appeals  rejects  the  offer  and 
holds  a  conference  with  F  where  some 
adjustments  are  settled.  The  remainder  of  the 
adjustments  are  tried  in  the  Tax  Court  and 
F's  liability  resulting  from  the  Tax  Court's 
determinations,  when  added  to  F's  liability 
resulting  from  the  settled  adjustments,  is  less 
than  F's  liability  would  have  been  under  the 
offer  rejected  by  Appeals.  Because  the  Tax 
Court  case  had  not  yet  been  answered  when 
the  offer  was  sent,  F  properly  mailed  the  offer 
to  the  office  that  issued  the  notice  of 
deficiency.  Thus,  F's  offer  satisfied  the 
requirements  of  paragraph  (c)(2)  of  this 
section.  Furthermore,  even  though  F  did  not 
receive  a  30-day  letter,  F's  offer  was  made 
after  the  beginning  of  the  qualified  offer 
period,  satisfying  the  requirements  of 
paragraph  (c)(7)  of  this  section,  because  the 
issuance  of  the  statutory  notice  provided  F 
with  notice  of  the  Internal  Revenue  Service's 
determination  of  a  deficiency,  and  the 
docketing  of  the  case  provided  F  with  an 
opportunity  for  administrative  review  in  the 
Internal  Revenue  Service  Office  of  Appeals 
under  Rev.  Proc.  87-24  (1987-1  C.B.  720). 
Because  F's  offer  satisfied  all  of  the 
requirements  of  paragraph  (c)  of  this  section, 
the  offer  was  a  qualified  offer  and  F  is  a 
prevailing  [>arty. 

Example  1 1 .  Last  qualified  offer.  Assume 
the  same  facts  as  in  Example  10  except  that 
at  the  Appeals  conference  F  makes  a  new 
qualified  offer  concerning  the  remaining 
issues.  Because  this  subsequent  qualified 
offer  is  closer  in  time  to  the  end  of  the 
qualified  offer  period  than  the  offer  made  one 
day  after  the  petition  was  filed,  the 
subsequent  offer  would  be  the  last  qualified 


offer  made  by  F  and  it  is  F's  liability  under 
this  offer  which  would  be  compared  to  F's 
liability  under  the  judgment  to  determine 
whether  F  was  a  prevailing  party  under  the 
qualified  offer  rule. 

Example  12.  Substitution  of  parties 
permitted  under  last  qualified  offer.  Taxpayer 
G  receives  a  30-day  letter  and  participates  in 
a  conference  with  the  Office  of  Appeals  but 
no  agreement  is  reached.  Subsequently,  G 
receives  a  notice  of  deficiency  and  petitions 
the  Tax  Court.  Upon  receiving  the  Internal 
Revenue  Service's  answer  to  the  petition,  G 
sends  a  qualified  offer  to  the  field  attorney 
that  signed  the  answer,  by  United  States 
mail.  The  qualified  offer  stated  that  it  would 
remain  open  for  more  thfm  90  days.  Thirty 
days  after  making  the  offer,  G  dies  and,  on 
motion  under  Rule  63(a)  of  the  Tax  Court's 
Rules  of  Practice  and  Procedure  by  G's 
personal  representative,  H  is  substituted  for 
G  as  a  party  in  the  Tax  Court  proceeding.  H 
makes  no  qualified  offers  to  settle  the  case 
and  the  case  proceeds  to  trial,  with  the  Tax 
Court  issuing  an  opinion  partially  in  favor  of 
H.  Even  though  H  was  not  a  party  when  the 
qualified  offer  was  made,  that  offer 
constitutes  a  qualified  offer  because  by  its 
terms,  when  made,  it  was  to  remain  open 
until  at  least  the  earlier  of  the  date  it  is 
rejected,  the  date  of  trial,  or  90  days.  If  the 
liability  of  H  under  that  last  qualified  offer, 
as  determined  under  paragraph  (b)(2)  of  this 
section,  equals  or  exceeds  the  liabiUty  under 
the  judgment  of  the  Tax  Court,  as  determined 
under  paragraph  (b)(3)  of  this  section,  H  will 
be  a  prevailing  party  for  purposes  of  an 
award  of  reasonable  litigation  costs  under 
section  7430. 

(f)  Effective  date.  This  section  is 
applicable  with  respect  to  qualified 
offers  made  in  administrative  or  court 
proceediAgs  described  in  section  7430 
after  January  3,  2001  and  before  January 
5,2004. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  6,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-198  Filed  1-3-01;  8:45  amj 
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Revisions  to  the  Arizona  State 
Implementation  Plan,  Maricopa  County 
Environmental  Services  Department 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


SUMMARY:  EPA  is  finaHzing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Maricopa  County 
Environmental  Services  Department 
(MCESD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP)  concerning 
particulate  matter  (PM-10)  emissions 
from  open  outdoor  fires.  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simultaneously  approves  local 
rules  that  regulate  these  emission 
sources  and  directs  Arizona  State  to 
correct  rule  deficiencies.  EPA  is  also 
finalizing  a  limited  approval  and  a  full 
approval  of  revisions  to  the  MCESD 
portion  of  the  Arizona  SIP  concerning 
PM-10  emissions  from  abrasive  blasting 
and  non-metallic  mineral  mining  and 
processing,  respectively.  The  limited 
approval  notifies  Arizona  State  that 
there  are  rule  deficiencies.  These 
actions  were  proposed  in  the  Federal 
Register  on  July  11,  2000. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  5,  2001. 

ADDRESSES:  You  can  inspect  copies  of 
the  adnainistrative  record  for  this  action 
at  EPA's  Region  DC  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  rule  revisions  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix,  AZ  85012. 

Maricopa  County  Environmental 
Services  Department,  Air  Quality 
Division,  1001  North  Central  Avenue, 
Suite  201,  Phoenix,  AZ  85004. 

FOR  FURTHER  MFORMA'nON  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1135. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

Oh  July  11,  2000  (65  FR  42649),  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  the  following  rule  that         v 
was  submitted  for  incorporation  into  the  ■ ' 
Arizona  SIP. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

MCESD  

314 

Open  Outdcor  Fires  

07/18/88 

01/04/90 

We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 


some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act.  These 
provisibns  include  the  following: 

•  Dangerous  materials  in  paragraph 
302.2  not  defined. 


•  Control  Officer  discretion  in 
paragraphs  302.3  and  302.5. 

On  JiUy  11,  2000,  EPA  also  proposed 
a  limited  approval  of  the  following  rule 
that  was  submitted  for  incorporation 
into  the  Arizona  SIP. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

MCESD ; 

312 

Abrasive  Blasting 

07/1 3«8 

01/04/90 

We  proposed  a  limited  approval 
'  'because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  The  approval  is  limited, 
because  some  rule  provisions  conflict 


with  section  110  of  the  Act,  but  there  is 
no  disapproval.  These  provisions 
include  the  following: 

•  Control  Officer  discretion  in 
paragraphs  302.4. 


On  July  11,  2000,  EPA  also  proposed 
a  full  approval  of  the  following  rule  that 
was  submitted  for  incorporation  into  the 
Arizona  SIP. 


Local  agency 


MCESD 


Rule  No. 


316 


Rule  title 


Nonmetallic  Mineral  Mining  and  Processing 


Adopted 


04/21/99 


Submitted 


06/04/99 


The  rule  meets  all  of  the  requirements 
of  the  Act. 

Our  proposed  action  contains  more 
information  on  the  rules  and  our 
evaluation. 

n.  PuUic  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  Dxiring  this 
period,  we  did  not  receive  any 
comments. 

m.  EPA  Action 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  finalizing 
a  limited  approval  of  Rule  314.  This 
action  incorporates  the  submitted  rule 
into  the  Arizona  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k)(3),  EPA 
is  simultaneously  finaUzing  a  Umited 
disapproval  of  the  rule.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  Act  as 
described  in  59  FR  39832  (August  4, 
1994).  In  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  imder  section  110(c)  unless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
24  months.  Note  that  the  submitted  rule 
has  been  adopted  by  the  MCESD,  and 
EPA's  final  limited  disapproval  does  not 


prevent  the  local  agency  from  enforcing 
it. 

As  authorized  in  sections  1 10(k)(3) 
and  301(a)  of  the  Act,  EPA  is  finahzing 
a  Umited  approval  of  Rule  312.  This 
action  incorporates  the  submitted  nde 
into  the  Arizona  SIP,  including  thode 
provisions  identified  as  deficient. 
Sanctions  and  FIP  requirements  are  not 
triggered  by  this  action. 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  finalizing 
a  full  approval  of  Rule  316. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitied  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entiUed 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 


preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB. 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities. ' ' 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entided 
Federalism  {64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  E.O.  13132  requires  EPA  to 
develop  an  accoiuitable  process  to 
ensiue  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federahsm  implications"  is 
defined  in' the  Executive  Order  to 
include  regxilations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
V       distribution  of  power  and 

responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officisds  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132,  because  it  merely  acts  on  a 
state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do- not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  reqiiirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
imder  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  vtrill 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  nde  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 


estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  imder 
State  or  local  law,  and  imposes  no  new 
reqmrements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  4,  2000. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


ir 


ART  52— [AMENDED] 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Caltfomla 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(67)(i)(D)  and 
(c)(94)(i)(D)  to  read  as  follows: 

§52.120    Identification  of  plan. 

*         •        •         *         • 

(c)*  *  * 

(67)*   *   * 

(i)*  *  * 

(D)  Rules  312  and  314,  adopted  on 
July  13, 1998. 
I*        *        *        *        •    ' 

(94)*   *   * 
U)*   *   * 

(D)  Ride  316,  adopted  on  April  21, 
1999. 

***** 

[FR  Doc.  01-117  Filed  1-3-01;  8:45  am] 

BHXmG  CODE  6S6a-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-692S-1] 

Indiana:  Final  Authorization  of  State 
Hazardoua  Waate  Management 
Program  Reviaion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  granting  Indiana 
final  authorization  of  revisions  to  their 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Agency  published  a 
proposed  rule  on  July  26,  2000  at  65  FR 
45955  and  provided  for  public 
comment.  "The  public  comment  period 
ended  on  August  25,  2000.  We  received 
one  comment,  addressed  below.  No 


further  opportunity  for  conunent  will  be 
provided.  EPA  has  determined  that 
Indiana's  revisions  satisfy  all  the 
requirements  needed  to  qualify  for  final 
authorization,  and  is  authorizing  the 
State's  changes  through  this  final  action. 
DATES:  This  final  authorization  will 
become  effective  on  January  4,  2001. 
ADDRESSES:  You  can  view  and  copy 
Indiana's  application  from  9  am  to  4  pm 
at  the  follovsring  addresses:  Indiana 
Department  of  Environmental 
Management,  100  North  Senate, 
Indianapolis,  Indiana,  (mailing  address 
P.O.  Box  6015,  Indianapolis,  Indiana 
46206)  contact  Lynn  West  (317)  232- 
3593,  and  EPA  Region  5,  contact  Gary 
Westefer  at  the  following  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Westefer,  Indiana  Regulatory  Specialist, 
U.S.  EPA  Region  5,  DM-^J,  77  West 
Jackson  Boidevard,  Chicago,  Illinois 
60604,  (312)  886-7450. 
SUPPLEMENTARY  INFORMATION:  On  July 
26,  2000,  U.S.  EPA  published  an 
immediate  final  rule  granting  Indiana 
authorization  for  changes  to  its  Resource 
Conservation  and  Recovery  Act 
program,  listed  in  section  E  of  that 
notice,  which  was  subject  to  public 
comment.  SubsequenUy  we  received 
one  adverse  comment,  and  therefore 
published  a  withdrawal  of  the 
immediate  final  rule  on  October  23, 
2000.  After  reviewing  the  adverse 
comment,  we  hereby  determine  that 
Indiana's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization. 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  vdth, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commordy.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124. . 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Indiana's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 


RCRA.  Therefore,  we  grant  Indiana 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Indiana  has  responsibility 
for  permitting  Treatment,  Storage,  and 
Disposal  Facilities  (TSDFs)  vtithin  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  New  federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  EPA  authorizes 
the  State  for  these  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Indiana,  including 
issuing  permits,  until  EPA  authorizes 
the  State  for  these  requirements  and 
prohibitions. 

C  What  Is  the  Efiiect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Indiana  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  federal  requirements.  Indiaina 
has  enforcement  responsibilities  under 
its  state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013.  and  7003, 
which  include,  among  others,  authority 
to: 

•  Conduct  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits; 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
r^ulations  EPA  is  authorizing  by 
today's  action  are  already  effective,  and 
are  not  changed  by  today's  action. 

D.  Proposed  Rule 

On  July  26,  2000  (65  FR  45955)  EPA 
published  a  proposed  rule.  In  that  rule 
we  proposed  granting  authorization  of 
changes  to  Indiana's  hazardous  waste 
program  and  opened  our  decision  to 
public  comment.  The  Agency  received 
one  comment  that  stated  that  granting 
additional  regulatory  powers  to  the 
State  of  Indiana  could  not  be  supported. 
The  comment  criticized  Indiana's 
handling  of  Clean  Water  Act  and  Clean 
Air  Act  matters,  however.  It  did  not  cite 
any  specific  RCRA  issues,  or  establish  a 
basis  for  withholding  authorization  of  a 
RCRA  revision.  U.S.  EPA  annually 
reviews  the  RCRA  program  at  which 
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time  it  may  convey  any  deficiencies  to 
the  State  agency  and  make  suggestions 
for  improvement.  U.S.  EPA  found 
Indiana's  RCRA  program  to  be 
satisfactory. 

E.  What  Has  Indiana  Previously  Been 
Authorized  For? 

Indiana  initially  received  Final 
authorization  on  January  31, 1986, 
effective  January  31, 1986  (51  FR  3955) 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  their 
program  on  October  31, 1986,  effective 


December  31. 1986  {51  FR  39752); 
January  5,  1988,  effective  January  19, 
1988  (53  FR  128);  July  13, 1989. 
effective  September  11. 1989  (54  FR 
29557);  July  23.  1991,  effective 
September  23. 1991  (56  FR  33717);  July 
24. 1991,  effective  September  23, 1991 
(56  FR  33866);  July  29, 1991,  effective 
September  27.  1991  (56  FR  35831);  July 
30, 1991,  effective  September  30,  1991 
(56  FR  36010);  August  20, 1996, 
effective  October  21, 1996  (61  FR 
43018);  and  September  1,  1999.  effective 
November  30, 1999  (64  FR  47692). 


F.  What  Oianges  Are  We  Authorizing 
With  Today's  Action? 

On  February  24.  2000,  Indiana 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  a  final  decision,  that 
Indiana's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Therefore,  we  grant 
Indiana  final  authorization  for  the 
following  program  changes: 


Description  of  Federal  requirement 


Sharing  of  Information  with  the  Agency  for  Toxic 
Substances  and  Disease  Registry  Checklist  SI. 

HSWA  Codification  Rule;  Delisting  Checklist  17B  as 
amended  Checklist  17B.1. 

Hazardous  Waste  Management  Systems;  Identifica- 
tion and  Listing  of  Hazardous  Waste;  Recycled 
Used  Oil  Management  Standards  Checklist  112. 


Recycled  Used  Oil  Management  Standards;  Tech- 
nical Amendments  and  Corrections  I  Checklist 
122  as  amended  checklist  122.1. 


IdentifKation  and  Listing  of  Hazardous  Waste;  Re- 
cycled Used  Oil  Management  Standards  (Tech- 
nical Amendnoents  and  Corrections  II)  Checklist 
130. 

RCRA  Expanded  PuWk:  Participation  Checklist  148 


Land  Disposal  Restrictions  Phase  111— 
Decharacterized  Wastewaters.  Cart}amate 
Wastes,  and  Spent  Potliners;  Final  Rule  Checklist 
1 51  as  amended. 

Checklist  151.1  as  amended 

Checklist  151.2  as  an^ended 

Checklist  151.3  as  amended 

Checklist  151.4  as  amended 

Checklist  151.5  as  amended 

Checklist  151 .6 „ 

Hazardous  Waste  Treatment,  Storage,  and  Disposal 
Facilities  and  Hazardous  Waste  Generators;  Or- 
ganic Air  Emissions  Standards  for  Tanks,  Surface 
Impoundments,  and  Containers;  Final  Rule 
Checklist  154  as  amended. 

Checklist  154.1  as  amended ., 

Checklist  154.2  as  amended , 

Checklist  154.3 

Checklist  1 54.4  

Checklist  154.5 

Checklist  154.6  


Federal  Register  date  and  page 
(and/or  RCRA  statutory  authority) 


h4ovember  8,  1984,  SWDA  3019(b) 

July  15.  1985,  50  FR  28702;  June 

27,  1989,  54  FR  27114 
September  10.  1992.  57  FR  41566 


May  3.  1993,  58  FR  26420;  June 
17,  1993,  58  FR  33341. 


March  4,  1994.  59  FR  10550 


December  11,  1995,  60  FR  63417 


April  8,  1996,  61  FR  15566  

April  8.  1996,  61  FR  15660  

April  30,  1996,  61  FR  19117  

June  28,  1996,  61  FR  33680  

July  10,  1996,  61  FR  36419 

August  26,  1996,  61  FR  43924  .... 
Febmary  19,  1997,  62  FR  7502  ... 
November  25,  1996,  61  FR  59931 


December  6,  1994,  59  FR  62896. 
May  19.  1995,  60  FR  26828. 
September  29,  1995,  60  FR  50426. 
November  13,  1995,  60  FR  56952. 
February  9,  1996,  61  FR  4903. 
June  5,  1996;  61  FR  28508. 


Analogous  State  authority 


IC  5-14-3;  Effective  April  15,  1987. 

329  lAC  3.1-5-3;  Effective  April  18,  1998. 


329  lAC  3.1-4-1;  3.1-4-1{b);  3.1-6-1;  3.1-6-2(4); 
3.1-11-1;  13-1-1;  13-1-2;  13-2;  13-3-1;  13- 
3-2;  13-3-3;  13-4-1;  13-4-2;  13-4-3;  13-^»-4; 
13-4-5;  13-5-1;  13-5-2;  13-5-3;  13-6-1;  13- 
6-2;  13-6-3;  13-6-4;  13-6-5;  13-6-6;  13-6-7; 
13-6-8;  13-7-1;  13-7-2;  13-7-3;  ^  3-7-4;  13- 
7-5;  13-7-6;  13-7-7;  13-7-8;  13-7-9;  13-7- 
10;  13-8-1;  13-8-2;  13-8-3;  13-8-4;  13-8-5; 
13-8-6;  13-6-7;  13-8-8;  13-9-1;  13-9-2;  13- 
9-3;  13-9-4;  13-9-5;  13-9-6;  13-10-1;  13-10- 
2;  13-10-3;  Effective  March  5,  1997. 

329  lAC  31-6-1;  31-9-1;  31-9-2(1).  (2);  31- 
10-1;  31-10-2(1),  (2),  (3).  (4);  13-1-1;  13-1-2; 
13-2;  13-3-1;  13-3-2;  13-3-3;  13-4-2;  13-4- 
3;  13-4-4;  13-6-1;  13-6-3;  13-6-4;  13-6-6; 
13-7-2;  13-7-3;  13-7-6;  13-8-1;  13-8-3;  13- 
8-5;  13-9-1;  13-9-3;  13-9-4;  Effective  March 
5,  1997. 

329  lAC  13-1-1;  13-1-2;  13-2;  13-3-1;  13-4-1; 
13-6-2;  13-6-5;  13-6-7;  13-7-4;  13-8-4;  Ef- 
fective March  5,  1997. 

329  lAC  31-13-1;  31-13-2(8).  (9);  31-13-18; 
3.1-13-19;  3.1-13-20;  Effective  February  8, 
1997. 

329  lAC  3.1-12-1;  31-12-2  (1  through  9)  Effec- 
tive Februatry  8.  1997. 


Effective  February  8,  1997. 

Effective  April  18,  1998. 

Effective  November  30,  1 997. 

Effective  November  30,  1997. 

Effective  April  18,  1998. 

Effective  April  18,  1998. 

329  lAC  31-1-7;  31-6-1;  31-6-2(4);  31-7-1; 
31-9-1;  31-10-1;  31-10-2  (1  through  4);  31- 
13-1;  31-13-2(8).  (9);  Effective  April  18.  1998. 
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Description  of  Federal  requirement 


Federal  Register  date  and  pajge 
(and/or  RCRA  statutory  authority) 


Analogous  State  authority 


Military  Munitkins  Rule:  Hazardous  Waste  Identifica- 
tk>n  and  Management;  Explosives  Emergencies; 
Manifest  Exemption  for  Transportation  of  Haz- 
ardous Waste  on  Rights-of-Ways  on  Contiguous 
Properties  Checklist  1 56. 

Land  Disposal  Restrictions  Phase  IV:  Treatment 
Standards  for  Wood  Preserving  Wastes,  Paper- 
wori<  Reductran  and  Streamlining,  Exemptions 
from  RCRA  for  Certain  Processed  Materials;  and 
Miscellaneous  Hazardous  Waste  Proviskxis 
Checklist  157. 


Febmary  12,  1997,  62  FR  6622 


May  12.  1997.  62  FR  25998 


329  lAC  3.1-4-1;  31-4-1(b);  3.1-6-1;  3.1-6-2(1), 
(2);  3.1-7-7;  3.1-7-2(1);  3.1-7-3;  3.1-6-1;  31- 
8-2(1);  31-9-1;  3.1-9-2(1),  (2);  31-10-1;  31- 
10-2(1),  (2),  (3).  (4);  31-11-1;  31-13-1;  31- 
13-2(1),  (2),  (3),  (4);  31-13-3  through  31-13- 
17;  Effective  April  18,  1998. 

329  lAC  31-6-1;  3.1-6-2(1),  (2),  (13).  (14);  31- 
12-1;  3.1-12-2  (1  through  5),  (8),  (10);  Effective 
April  18,  1998. 


G.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

There  are  no  State  requirements  in 
this  program  revision  considered  to  be 
either  more  stringent  or  broader  in 
scope  than  the  Federal  requirements. 

H.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Indiana  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  wiU  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 
authorization  until  they  expire  or  are 
terminated.  We  will  not  issue  any  more 
new  permits  or  new  portions  of  permits 
for  the  provisions  listed  in  the  Table 
above  after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Indiana  is  not 
yet  authorized. 

I.  What  Is  Codification  and  Is  EPA 
Codiiying  Indiana's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  The  authorized 
Indiana  RCRA  program  was 
incorporated  by  reference  into  40  CFR 
part  272  on  August  23, 1989,  effective 
October  23, 1989  (54  FR  34988). 

We  reserve  the  amendment  of  40  CFR 
part  272,  subpart  P  for  this  authorization 
of  Indiana's  program  changes  until  a 
later  date. 

J.  Regulatory  Analysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 


and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 


under  the  Indiana  program,  and  today's 
action  does  not  impose  any  additional 
obligations  on  regulated  entities.  In  fact, 
EPA's  approval  of  State  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Further,  as  it  applies  to  the  State,  this 
action  does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  voluntary  federal 
program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significanUy  or  imiquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  emd/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  imder  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act  (RFA),  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
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population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  authorization  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  smaU  entities  because 
small  entities  that  are  hazardous  waste 
generators,  transporters,  or  that  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  State  laws  which  EPA  is  now 
authorizing.  This  action  merely 
authorizes  for  the  purpose  of  RCRA 
section  3006  those  existing  State 
requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Ckingress  and  to  the  Ckimptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu« 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
luiless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officisds  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  authorization  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Ord^r  13132,  because  this 
rule  affects  only  one  State.  This  action 
simply  approves  Indiana's  proposal  to 
be  authorized  for  updated  reqviirements 
of  the  hazardous  waste  program  that  the 
State  has  volimtarily  chosen  to  operate. 
Further,  as  a  result  of  this  action,  newly 
authorized  provisions  of  the  State's 
program  now  apply  in  Indiana  in  lieu  of 
the  equivalent  Federal  program 
provisions  implemented  by  EPA  under 
HSWA.  Affected  parties  are  subject  only 
to  those  authorized  State  program 
provisions,  as  opposed  to  being  subject 
to  both  Federal  and  State  regulatory 
requirements.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 


imder  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045,  because  it  authorizes  a 
State  program. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
luiiquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  wdth 
those  governments,  ff  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
sigmficantiy  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Indiana  is  not  authorized 
to  implement  the  RCRA  hazardous 
waste  program  in  Indian  country.  This 
action  has  no  effect  on  the  hazardous 
waste  program  that  EPA  implements  in 
the  Indian  country  within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rxile.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regidatory 
activities  unless  to  do  so  would  be 
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inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consensus  standards. 


r. 


of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

1 1   Dated:  E>ecember  14.  2000. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  01-35  Filed  1-3-01;  8:45  am] 

BILUNGCOOE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-137.  RM-7494.  FCC  00- 
409] 

FM  Broadcasting  Services;  Saltville, 
VA  and  Jefferson,  NC. 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

summary:  In  MM  Docket  No.  91-137, 
the  Commission  denied  an  application 
for  review  filed  by  Smith 
Communications,  licensee  of  Station 
WZJS(FM),  Channel  264A.  Banner  Elk. 
North  Carolina,  of  the  Memorandum 
Opinion  and  Order,  61  FR  20.490, 
published  May  7, 1996.  The 
Commission  denied  review  because  it 
found  no  reason  to  depart  from  staffs 
reasoning  set  forth  in  the  Meraorandiun 
Opinion  and  Order.  It  found  that  the 
staff  had  fully  considered  and  rejected 
each  of  Smith's  contentions  that 
irregular  terrain  would  prevent  full 
signal  coverage  by  the  proposed 
upgraded  Jefferson,  North  Carolina 


station.  Additionally,  since  the  release 
of  the  Memorandiun  Opinion  and 
Order,  a  construction  permit  had  been 
granted  for  an  actual  transmitter  site  at 
a  location  different  from  the  theoretical 
one  used  previously.  The  Commission 
reexamined  the  expanded  coverage  area 
from  that  site  and  foiuid  the  coverage  to 
be  adequate  and  of  similar  size  to  that 
predicted  using  the  theoretical  site. 
With  this  action,  the  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers.  Jr..  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTAL  INFORMATION:  This  is  a 
sununary  of  the  Memorandum  Opinion 
and  Order,  MM  Docket  91-137.  adopted 
November  17,  2000,  and  released 
November  28.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Information  Center  (room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  be  also 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  1231  20ti3  Sireei,  NW., 
Washington,  DC  20036.  (202)  857-3800. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  01-127  Filed  1-3-01;  8:45  am] 

BILUNG  CODE  6717-01-U 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AH64 

Migratory  Bird  Hunting;  Approval  of 
Tungsten>Nlckel-lron  Shot  as  Nontoxic 
for  Hunting  Waterfowl  and  Coots 

AGENCY:  Fish  and  Wildhfe  Service. 

Interior. 

action:  Final  rule. 

summary:  We  amend  50  CFR  20.21(j)  to 
approve  shot  formulated  of  50% 
timgsten,  35%  nickel,  and  15%  iron  as 
nontoxic  for  hunting  waterfowl  and 
coots.  We  assessed  possible  effects  of 
the  timgsten-nickel-iron  (TNI)  shot,  and 
we  believe  that  it  is  not  a  significant 
threat  to  wildlife  or  their  habitats  and 
that  further  testing  of  the  shot  is  not 
necessary.  In  addition,  approval  of  TNI 
shot  may  induce  more  waterfowl 
hunters  to  switch  away  from  illegal  use 
of  lead  shot,  reducing  lead  risks  to 
species  and  habitats. 


DATES:  This  rule  takes  effect  on  January 
4.  2001. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
from  the  Chief  of  the  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildhfe  Service,  4401  North  Fairfax 
Drive,  Room  634,  Arlington,  Virginia 
22203-1610. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Chief,  or  Dr.  George  T.  Allen. 
Division  of  Migratory  Bird  Management, 
703-358-1714. 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  1918  (Act) 
(16  U.S.C.  703-712  and  16  U.S.C.  742  a- 
j)  implements  migratory  bird  treaties 
between  the  United  States  and  Great 
Britain  for  Canada  (1916  and  1996  as 
amended).  Mexico  (1936  and  1972  as 
amended).  Japan  (1972  and  1974  as 
amended),  and  Russia  (then  the  Soviet 
Union,  1978).  These  treaties  protect 
certain  migratory  birds  from  take,  except 
as  permitted  under  the  Act.  The  Act 
autiiorizes  the  Secretary  of  the  Interior 
to  regulate  take  of  migratory  birds  in  the 
United  States.  Under  this  authority,  the 
Fish  and  Wildlife  Service  controls  the 
himting  of  migratory  game  birds  through 
regulations  in  50  CFR  part  20. 

Since  the  mid-1970s,  we  bave  sought 
to  identify  shot  that  does  not  pose  a 
significant  toxicity  hazard  to  migratory 
birds  or  other  wildhfe.  Compliance  with 
the  use  of  nontoxic  shot  has  increased 
over  the  last  few  years  (Anderson  et  al. 
2000).  We  beUeve  that  it  vfiii  continue 
to  increase  vtrith  the  approval  and 
availability  of  other  nontoxic  shot  types. 
Currently,  steel,  bismuth-tin.  tungsten- 
iron,  tungsten-polymer,  and  tiuigsten- 
matrix  shot  are  permanenUy  approved 
as  nontoxic.  We  have  approved  tin  shot 
for  the  2000-2001  hunting  season  (65 
FR  76886).  The  purpose  of  this  rule  is 
to  approve  the  use  of  TNI  shot  in  the 
tested  formulation  (50%  timgsten,  35% 
nickel,  and  15%  iron  by  weight)  for 
waterfowl  and  coot  hunting.  On  October 
30,  2000  (65  FR  64650)  we  proposed  to 
amend  50  CFR  20.21  (j).  to  include  TNI 
shot  on  the  list  of  approved  nontoxic 
shot  types. 

On  April  9, 1999  (64  FR  17308),  we 
announced  receipt  of  an  application 
from  Standard  Resources  Corporation 
(Standard)  of  Cherry  Hill.  New  Jersey  for 
nontoxic  approval  of  HEVI-METAL  shot 
in  the  50%  tungsten,  35%  nickel,  15% 
iron  formulation.  The  density  of  the 
shot  in  that  formulation  is  11.0  grams/ 
cm^.  The  manufacturer  believes  that  the 
shot  does  not  need  a  coating  because  it 
is  sufficientiy  noncorrosive  under 
neutral  pH.  It  is  not  chemically  or 
physically  altered  by  firing  from  a 
shotgun. 
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On  April  19. 1999  (64  FR  19191).  we 
announced  that  Standard's  application 
did  not  provide  sufficient  infonnation 
for  us  to  conclude  that  the  candidate 
shot  is  not  a  significant  danger  to 
migratory  birds.  We  advised  Standard  to 
proceed  with  additional  testing  of  the 
candidate  shot.  Subsequently, 
development  of  HEVl-METAL  was 
transferred  to  ENVIRON-Metal,  Inc.,  of 
Albany,  Oregon  (Environ-metal),  and 
the  shot  was  re-named  HEVI-SHOT™. 

On  August  10,  2000,  Environ-metal 
submitted  an  application  for  permanent 
approval  of  the  tungsten-nickel-iron 
shot  as  nontoxic  for  hunting  waterfowl 
and  coots.  The  application  included  a 
description  of  the  shot,  results  and  a 
toxicological  report  of  a  preliminary  30- 
day  dosing  study  of  the  toxicity  of  the 
shot  in  game-farm  mallards  (Ecological 
Planning  and  Toxicology.  Inc.  [EPT] 
1999),  and  results  of  a  more 
comprehensive  30-day  acute  toxicity 
study  (Brewer  and  Fairbrother  2000). 

Toxicity  Information 

Timgsten  may  be  substituted  for 
molybdenum  in  enzymes  in  manunals. 
Ingested  timgsten  salts  reduce  growth, 
and  can  cause  diarrhea,  coma,  and  death 
in  mammals  {e.g.  Bursian  et  al.  1996. 
Cohen  et  al.  1973,  Karantassis  1924, 
Kinard  and  Van  de  Erve  1941,  National 
Research  Council  1980,  Pham-Huu- 
Chanh  1965),  but  elemental  timgsten  is 
virtually  insoluble  and  therefore 
essentially  nontoxic.  In  rats,  a  dietary 
concentration  jof  94  parts-per-million 
(ppm)  did  not  reduce  weight  gain  in 
growing  rats  (Wei  et  al.  1987).  Lifetime 
exposure  to  5  ppm  tungsten  as  sodium 
tungstate  in  drinking  water  produced  no 
discernible  adverse  effects  in  rats 
(Schroeder  and  Mitchener  1975).  At  100 
ppm  tungsten  as  sodium  tungstate  in 
drinking  water,  rats  had  decreased 
enzyme  activity  after  21  days  (Cohen  et 
al.  1973).  These  studies  indicate  that 
timgsten  salts  are  very  toxic  to 
mammals. 

Chickens  given  a  complete  diet 
showed  no  adverse  effects  of  250  ppm 
sodium  tungstate  administered  for  10 
days  in  the  diet.  However,  500  ppm  in 
the  diet  had  detrimental  effects  on  day- 
old  chicks  (Teekell  and  Watts  1959). 
Adult  hens  had  reduced  egg  production 
and  egg  weight  on  a  diet  containing 
1,000  ppm  tungsten  (Nell  et  al.  1981a). 
EPT  (1999)  concluded  that  250  ppm  in 
the  diet  would  produce  no  observable 
adverse  effects.  Kelly  et  al.  (1998) 
demonstrated  no  adverse  effects  on 
mallards  dosed  with  tungsten-iron  or 
tungsten-polymer  shot  according  to 
nontoxic  shot  test  protocols. 

Most  toxicity  tests  reviewed  were 
based  on  soluble  tungsten  compounds 


rather  than  elemental  tungsten.  As  we 
found  in  our  reviews  of  other  tungsten 
shot  types,  we  believe  that  there  is  no 
basis  for  concern  about  the  toxicity  of 
the  tungsten  in  TNI  shot  to  fish, 
mammals,  or  birds. 

Nickel  is  a  dietary  requirement  of 
mammals,  with  necessary  consumption 
set  at  50  to  80  parts  per  billion  for  the 
rat  and  chick  (Nielsen  and  Sandstead 
1974).  Though  it  is  necessary  for  some 
enzymes,  nickel  can  compete  with 
calcium,  magnesium,  and  zinc  for 
binding  sites  on  many  enzymes.  Water- 
soluble  nickel  salts  are  poorly  absorbed 
if  ingested  by  rats  (Nieboer  et  al.  1988). 
Nickel  carbonate  caused  no  treatment 
effects  in  rats  fed  1,000  ppm  for  3  to  4 
months  (Phatak  and  Patwardhan  1952). 
Rats  fed  1,000  ppm  nickel  sulfate  for  2 
years  showed  reduced  body  and  liver 
weights,  an  increase  in  the  number  of 
stillborn  pups,  and  decrease  in  weanling 
weights  through  three  generations 
(Ambrose  et  al.  1976).  Nickel  chloride 
was  even  more  toxic;  1 ,000  ppm  fed  to 
young  rats  caused  weight  loss  in  13  days 
(Schnegg  and  Kirchgessner  1976). 

Soluble  nickel  salts  can  be  classified 
as  very  toxic  to  mammals,  with  an  oral 
LDso  of  136  mg/kg  in  mice,  and  350  mg/ 
kg  in  rats  (Fairchild  et  al.  1977).  Nickel 
catalyst  (finely  divided  nickel  in 
vegetable  oil)  fed  to  young  rats  at  250 
ppm  for  16  months,  however,  produced 
no  detrimental  effects  (Phatak  and 
Patwardhan  1952). 

In  chicks  fi-om  hatching  to  4  weeks  of 
age,  300  ppm  nickel  as  nickel  carbonate 
or  nickel  acetate  in  the  diet  produced  no 
observed  adverse  effects.  However, 
concentrations  of  500  ppm  or  more 
reduced  growth  (Weber  and  Reid  1968). 
A  diet  containing  200  ppm  nickel  as 
nickel  sulfate  had  no  observed  effects  on 
mallard  ducklings  from  1  to  90  days  of 
age.  Diets  of  800  ppm  or  more  caused 
significant  changes  in  physical 
condition  of  the  ducklings  (Cain  and 
Pafford  1981).  Eastin  and  O'Shea  (1981) 
observed  no  apparent  significant 
changes  in  pairs  of  breeding  mallards 
fed  diets  containing  up  to  800  ppm 
nickel  as  nickel  sulfate  for  90  days. 

Iron  is  an  essential  nutrient,  so 
reported  iron  toxicosis  in  mammals  is 
primarily  a  phenomenon  of  overdosing 
of  livestock.  Maximum  recommended 
dietary  levels  of  iron  range  from  500 
ppm  for  sheep  to  3,000  ppm  for  pigs 
(National  Research  Council  (NRC) 
1980).  Chickens  require  at  least  55  ppm 
iron  in  the  diet  (Morck  and  Austic 
1981).  Chickens  fed  1,600  ppm  iron  in- 
an  adequate  diet  displayed  no  ill  effects 
(McGhee  et  al.  1965).  Turkey  poults  fed 
440  ppm  in  the  diet  suffered  no  adverse 
effects.  The  tests  in  which  eight  #4 
tungsten-iron  shot  were  administered  to 


each  mallard  in  a  toxicity  study 
indicated  that  the  45%  iron  content  of 
the  shot  had  no  adverse  effects  on  the 
test  animals  (Kelly  et  al.  1998). 

Environmental  Fate 

Elemental  tungsten  and  iron  are 
virtually  insoluble  in  water  and  do  not 
weather  and  degrade  in  the 
environment.  Tungsten  is  stable  in  acids 
and  does  not  easily  form  compounds 
with  other  substances.  Preferential 
uptake  by  plants  in  acidic  soil  suggests 
uptake  of  tungsten  when  it  has  formed 
compounds  with  other  substances  rather 
than  when  it  is  in  its  elemental  form 
(Kabata-Pendias  and  Pendias  1984). 

Nickel  is  common  in  fresh  waters, 
though  usually  at  concentrations  of  less 
than  1  part  per  billion  in  locations 
unaffected  by  human  activities.  Pure 
nickel  is  not  soluble  in  water.  Free 
nickel  may  be  part  of  chemical 
reactions,  such  as  sorption, 
precipitation,  and  complexation. 
Reactions  of  nickel  with  anions  are 
unlikely.  Complexation  with  organic 
agents  is  poorly  understood  (U.S. 
Environmental  Protection  Agency  [EPA] 
1980).  Water  hardness  is  the  dominant 
factor  governing  nickel  effects  on  biota 
(Stokes  1988). 

Environmental  Concentrations 

Calculation  of  the  estimated 
environmental  concentration  (EEC)  of  a 
candidate  shot  in  a  terrestrial  ecosystem 
is  based  on  69,000  shot  per  hectare 
(Bellrose  1959.  50  CFR  20.134). 
Assuming  complete  dissolution  of  the 
shot,  the  EEC  for  tungsten  in  soil  is  19.3 
mg/kg.  The  EECs  for  nickel  and  iron 
would  be  7.7  and  3.3  mg/kg, 
respectively.  The  EEC  for  nickel  (the 
only  one  of  the  three  elements  with  an 
application  limit)  is  substantially  below 
the  U.S.  Environmental  Protection 
Agency  (EPA)  biosolid  application  limit. 
The  3.3  mg/kg  EEC  for  nickel  also  is  far 
below  the  16  to  35  mg/kg  concentrations 
suggested  as  minimum  sediment 
concentrations  at  which  effects  of  the 
metal  are  likely  to  occur  (EPA  1997. 
Ingersoll  et  al.  1996,  Long  and  Morgan 
1991;  MacDonald  et  al.  2000,  Smith  et 
al.  1996).  The  EEC  for  tungsten  bom 
TNI  shot  is  below  that  for  the  already- 
approved  tungsten-matrix  shot.  The  EEC 
for  iron  is  less  than  0.01%  of  the  typical 
background  concentration,  and  the  iron 
is  in  an  insoluble  form. 

Calculation  of  the  EEC  in  an  aquatic 
ecosystem  assumes  complete  erosion  of 
the  69.000  shot/hectare  in  water  1  foot 
deep.  The  EECs  for  the  elements  in  TNI 
shot  in  water  are  2,348  \ig/L  for 
tungsten.  1,643  ^g/L  for  nickel,  and  704 
fig/L  for  iron.  We  concluded  that  a 
tungsten  concentration  of  10.500  ng/L 
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posed  no  threat  to  aquatic  biota  (62  FR 
4877).  The  EEC  for  nickel,  if  the  shot 
were  completely  dissolved,  would 
exceed  the  EPA  acute  water  quality 
criterion  of  1 ,400  ^g/L  in  fresh  water, 
and  would  greatly  exceed  the  75  ng/L 
criterion  for  salt  water.  However,  tests 
showed  that  corrosion  of  TNI  shot  is 
negligible  in  neutral  pH  fresh  water. 
Actual  tests  in  water  with  a  pH  of  2 
showed  that  the  EEC  for  nickel  would 
be  83.98  |ig/L,  and  in  salt  water  it  would 
be  7.92  |XgA.;  both  are  far  below  the  EPA 
criterion  of  160  |ig/L  for  chronic 
exposure. 

Effects  on  Birds 

Kraabel  et  al.  (1996)  surgically 
embedded  tungsteu-bismuth-tin  shot  in 
the  pectoralis  muscles  of  ducks  to 
simulate  wounding  by  gunfire  and  to 
test  for  toxic  effects  of  the  shot.  The 
authors  found  that  the  shot  neither 
produced  toxic  effects  nor  induced 
adverse  systemic  effects  in  the  ducks 
during  the  8-week  period  of  their  study. 

Nellet  al.  (1981a)  fed  lajring  hens 
(Gallus  domesticus)  0.4  or  1.0  g/kg 
tungsten  in  a  commercial  mash  for  five 
months  to  assess  reproductive 
performance.  Weekly  egg  production 
was  normal,  and  hatchability  of  fertile 
eggs  was  not  affected.  Exposure  of 
chickens  to  large  doses  of  tungsten 
either  through  injection  or  by  feeding 
resulted  in  an  increased  tissue 
concentration  of  tungsten  and  a 
decreased  concentration  of 
molybdenum  (Nell  et  al.  1981b).  The 
loss  of  tungsten  from  the  liver  occurred 
in  an  exponential  manner,  with  a  half- 
life  of  27  hours.  The  alterations  in 
molybdenum  metabolism  seemed  to  be 
associated  with  tungsten  intake  rather 
than  molybdenum  deficiency.  Death     * 
due  to  tungsten  occurred  when  tissue 
concentrations  increased  to  25  ppm  in 
the  liver.  At  that  concentration, 
xanthine  dehydrogenase  activity  was 
zero. 

Toxicity  Studies 

Ringehnan  et  al.  (1993)  conducted  a 
32-day  acute  toxicity  study  that 
involved  dosing  game-farm  mallards 
with  a  shot  alloy  which  was  39% , 
44.5%,  and  16.5%  by  weight, 
respectively.  No  dosed  birds  died 
during  the  trial,  and  behavior  was 
normal.  Post-euthanization  examination 
of  tissues  revealed  no  toxicity  or  damage 
related  to  shot  exposure.  Blood  calcium 
differences  between  dosed  and  undosed 
birds  were  judged  to  be  unrelated  to 
shot  exposure.  That  study  indicated  that 
tungsten  presented  little  hazard  to 
waterfowl. 

Initial  analyses  of  corrosion  of  TNI 
shot  in  O.lN  HCl  and  in  seawater 


indicated  that  it  is  more  corrosion 
resistant  than  copper-plated  tungsten- 
iron  shot  and  steel  shot,  and  that  it  will 
release  tungsten  into  the  environment 
more  slowly  than  does  tungsten-iron 
shot.  In  addition,  only  a  portion  of  the 
tungsten  is  soluble,  and  not  all  of  that 
is  absorbed.  Therefore.  EPT  (1999) 
suggested  that  ingested  TNI  shot  should 
pose  minimal  risks  to  migratory  birds 
that  might  ingest  it. 

EPT  conducted  a  preliminary  30-day 
oral  toxicity  study  of  TNI  shot  that 
followed  the  general  approach  outlined 
for  a  short-term  acute  toxicity  test  (50 
CFR  20.134).  Eight  #4  TNI  shot  pellets 
were  administered  to  each  of  three 
healthy  adult  male  and  three  healthy 
adult  female  mallards  by  placing  them 
in  a  gelatin  capsule  and  placing  the 
capsule  in  the  bird's  gizzard.  All  of  the 
birds  retained  seven  or  eight  of  the 
pellets  for  the  30-day  test  period.  During 
that  time  the  birds  behaved  normally, 
and  none  of  them  exhibited  signs  of 
metal  intoxication.  Body  weights  of  the 
birds  did  not  change  significantly 
during  the  test  period. 

Upon  postmortem  examination,  all 
body  organs  looked  normal. 
Histopathology  showed  that  one  of  the 
females  had  a  fatty  liver,  and  also  had 
elevated  liver  enzymes.  Liver 
abnormalities  due  to  fatty  changes 
(accumulation  of  glycogen  or  fat)  were 
considered  the  likely  cause  of  the 
problem. 

Brewer  and  Fairbrother  (2000) 
reported  on  the  outcome  of  more 
extensive  corrosion/erosion  testing  of 
TNI  shot,  and  steel  and  lead  shot.  Eight 
#4  TNI  shot  pellets  were  administered 
to  each  of  20  male  mallards  and  20 
female  mallards  by  placing  the  shot  in 
a  gelatin  capsule  and  placing  the 
capsule  in  the  bird's  gizzard.  The  same 
procedure  was  followed  for  dosing  20 
male  mallards  and  20  female  mallards 
with  8  #4  steel  shot,  and  for  dosing  5 
males  and  5  females  with  8  #4  lead  shot. 
The  birds  had  been  fasting  prior  to 
placement  of  the  gelatin  capsules  to 
fecilitate  movement  of  the  capsule  to  the 
gizzard.  During  the  30-day  test  period, 
the  researchers  monitored  loss  of  shot 
through  the  digestive  system,  and  they 
determined  retention  of  shot  in  the 
gizzard  upon  necropsy.  They  also 
carefully  monitored  food  consumption 
of  the  test  birds  and  their  health. 

No  mortality  occurred  in  birds  treated 
with  TNI  shot  or  steel  shot.  Nine  of  the 
ten  birds  dosed  vrith  lead  died  during 
the  test  period.  Therefore,  most 
measures  of  health  and  measures  of  shot 
erosion  were  not  valid  for  the  lead- 
dosed  group.  No  significant  differences 
in  body  weight  changes  emerged 


between  the  steel  shot  group  and  the 
TNI  shot  Qt}up  during  the  test  period. 

The  evaluation  focused  on  corrosion/ 
erosion  of  the  steel  shot  and  the  TNI 
shot,  and  associated  changes  in  organs 
and  blood  chemistry.  A  total  of  134  of 
the  TNI  shot  pellets  and  138  of  the  steel 
shot  were  recovered  from  the  gizzards  of 
the  test  birds  after  30  days.  TNI  shot 
pellets  recovered  from  gizzards  at  the 
end  of  the  test  retained  an  average  of 
88.6%  of  their  initial  weight;  steel 
pellets  retained  an  average  of  49.7%  of 
their  weight. 

Histopathological  examination  of 
kidney  tissues  from  the  41  ducks  alive 
at  the  end  of  the  test  period  revealed  no 
significant  lesions.  Livers  also  appeared 
to  have  been  unaffected  by  steel  pellets 
or  TNI  shot.  Hemoglobin,  white  blood 
cell  counts,  hematocrits,  and  blood 
serum  chemistry  results  did  not  differ 
between  the  steel  shot  test  group  and 
the  TNI  shot  test  group,  with  the 
exception  that  the  mean  for  plasma 
protein  was  significantly  higher  in  the 
TNI  shot-treated  ducks. 

Analytical  chemistry  of  liver,  kidney, 
and  blood  samples  showed  some 
differences  between  the  steel  shot  and 
TNI  shot  test  groups.  Mean  tungsten 
concentrations  in  blood,  liver,  and 
kidney  tissues  were  0.24  ppm  in  the 
blood.  0.64  ppm  in  kidney  tissue,  and 
1.65  ppm  in  liver  tissue.  No  tungsten 
was  detected  in  tissues  of  mallards 
dosed  with  steel  shot.  Mean  nickel 
concentrations  in  blood  (0.03  ppm), 
liver  (0.09  ppm),  and  kidney  (0.44  ppm) 
tissues  were  significantly  higher  in 
ducks  dosed  with  TNI  shot  than  in  those 
dosed  v^rith  steel  shot.  Mean  nickel 
concentrations  in  blood,  liver,  and 
kidney  tissues  of  mallards  treated  with 
800  ppm  in  the  diet  for  90  days  were 
0.139,  0.52,  and  1.94  ppm,  respectively 
(Eastin  and  O'Shea  1991).  Those  ducks 
suffered  no  apparent  ill  effects  from 
their  treatment.  Mean  iron 
concentrations  in  the  blood  and  liver 
were  higher  for  the  ducks  dosed  with 
steel  shot,  but  kidney  concentrations 
did  not  differ. 

EPT  (1999)  calculated  that  the 
mallards  studied  by  Eastin  and  O'Shea 
(1981)  consumed  approximately  102  mg 
of  nickel  each  day  during  the  study. 
Under  the  Tier  2  protocol,  each  test 
mallard  is  dosed  with  8  #4  shot  at  0,  30. 
60.  and  90  days,  which  in  the  case  of 
TNI  shot  would  contain  a  total  of  32 
shot,  and  2.3  g  of  nickel  per  bird.  At  pH 
2,  with  continual  grinding  of  ingested 
shot,  eight  #4  pellets  would  lose  0.176 
mg  of  nickel  per  day.  The  maximum 
exposure  for  a  mallard  under  such 
conditions  would  be  0.704  mg/day, 
substantially  less  than  the  estimated 
consumption  by  mallards  in  the  Eastin 
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and  O'Shea  study  (EPT  1999).  We 
believe,  therefore,  that  consumption  of 
nickel  firom  TNI  shot  is  unlikely  to  have 
detrimental  effects  on  waterfowl. 

Ingestion  by  Fish,  Amphibians, 
Reptiles,  or  Mammals 

Based  on  the  available  information 
and  past  reviews  of  tungsten-based  shot, 
we  expect  no  detrimental  effects  due  to 
tungsten  or  iron  on  animals  that  might 
ingest  TNI  shot.  However,  we  know  of 
no  studies  of  ingestion  of  nickel  by 
herpetofauna.  In  the  worst  case, 
assuming  complete  erosion  of  a  #4  TNI 
shot  p>ellet  equal  to  that  foimd  in  a 
mallard  gizzard,  exposure  to  a  vertebrate 
would  be  approximately  0.022  mg  of 
nickel  per  day  if  the  shot  were  retained 
in  the  animal.  The  exposure  actually 
would  be  substantially  less  because  a 
shot  pellet  likely  would  not  be  retained 
in  most  animals  that  might  consume 
one. 

Nontoxic  Shot  Approval 

The  first  condition  for  nontoxic  shot 
approval  is  toxicity  testing.  Based  on  the 
residts  of  the  toxicological  reports  and 
the  toxicity  tests,  we  conclude  that  TNI 
shot  does  not  pose  a  significant  danger 
to  migratory  birds,  other  wildlife,  or 
their  habitats. 

The  second  condition  for  approval  is 
testing  for  residual  lead  levels.  Any  shot 
with  a  lead  level  of  1  %  or  more  will  be 
illegal.  We  determined  that  the 
maximum  environmentally  acceptable 
level  of  lead  in  shot  is  1%,  and 
incorporated  this  requirement  in  the 
nontoxic  shot  approval  process  we 
pubUshed  on  December  1, 1997  (62  FR 
63607).  ENVIRON-Metal,  hic.  has 
dociunented  that  TNI  shot  meets  this 
requirement. 

The  third  condition  for  approval 
involves  enforcement.  On  August  18, 
1995  (60  FR  43313),  we  stated  that 
approval  of  any  nontoxic  shot  would  be 
contingent  upon  the  development  and 
availability  of  a  noninvasive  field 
testing  deAdce.  This  requirement  was 
incorporated  in  the  nontoxic  shot 
approval  process.  TNI  shotshells  can  be 
drawn  to  a  magnet  as  a  simple  field 
detection  method. 

This  final  rule  will  amend  50  CFR 
20.21  (j)  by  approving  TNI  shot  as 
nontoxic  for  migratory  bird  hunting.  It 
is  based  on  the  toxicological  reports, 
acute  toxicity  studies,  and  assessment  of 
the  environmental  effects  of  the  shot. 
Those  results  indicate  no  deleterious 
effects  of  TNI  shot  to  ecosystems  or 
when  ingested  by  waterfowl. 

Public  Comments 

We  received  one  comment  on  the 
October  30,  2000  proposed  rule  to 


approve  TNI  shot  for  hunting  waterfowl 
and  coots.  That  comment  supported 
granting  approval  for  use  of  the  shot. 
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Required  Determinations 

NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  NEPA  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500).  we  prepared  a  final 
Environmental  Assessment  (EA)  for 
approval  of  TNI  shot  in  December  2000. 
The  EA  is  available  to  the  public  at  the 
location  indicated  in  the  ADDRESSES 
section.  Based  on  review  and  evaluation 
of  the  information  contained  in  the  EA. 
we  have  determined  that  amending  50 
CFR  20.21(j)  to  approve  TNI  shot  as 
nontoxic  for  waterfowl  and  coot  hunting 
would  not  be  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the.  human  environment  within  the 
meaning  of  section  102(2)(c)  of  the 
National  Enviromnental  Policy  Act  of 
1969  (NEPA).  Accordingly,  the 
preparation  of  an  Environmental  Impact 
Statement  on  this  action  is  not  required. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972.  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that 


Federal  agencies  shall  "insiue  that  any 
action  authorized,  funded  or  carried  out 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat*  *  *."We 
completed  a  Section  7  consultation 
imder  the  ESA  for  this  rule,  which  is 
available  to  the  public  at  the  location 
indicated  in  the  ADDRESSES  section.  The 
Division  of  Endangered  Species 
concurred  with  our  determination  that 
this  rule  is  "Not  Likely  to  Affect" 
endangered  or  threatened  species. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.]  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  niunber  of  small 
entities,  which  includes  small 
businesses,  organizations,  or 
governmental  jtuisdictions.  This  rule 
approves  an  additional  type  of  nontoxic 
shot  that  may  be  sold  and  used  to  hunt 
migratory  birds;  this  rule  will  add  one 
shot  type  to  those  aheady  approved.  We 
have  determined,  however,  that  this  rule 
will  have  no  effect  on  small  entities 
since  the  approved  shot  will 
supplement  nontoxic  shot  already  in 
commerce  and  available  throughout  the 
retail  and  wholesale  distribution 
systems.  We  anticipate  no  dislocation  or 
other  local  effects,  with  regard  to 
hunters  or  others. 

Executive  Order  12866 

This  rule  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  review  imder  Executive  Order 
12866.  OMB  makes  the  final 
determination  of  significance  imder 
Executive  Order  12866. 

Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  We  have  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501) 
and  found  it  to  contain  no  information 
collection  requirements.  We  have 
received  OMB  approval  of  continued 
collection  of  information  fi-om  shot 
manufacturers  for  the  nontoxic  shot 
approval  process.  For  further 
information  see  50  CFR  20.134. 

Unfunded  Mandates  Reform 

We  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502,  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  miUion  or  more  in  any  given 


year  on  local  or  State  government  at 
private  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regtilatory  Enforcement  Fairness  Act.  It 
does  not  have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more;  nor 
will  it  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions.  This  rule  has  the  potential  for 
reducing  the  present  cost  of  nontoxic 
shot  by  making  additional  materials 
available  for  consumers.  It  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This  rule 
may  provide  beneficial  effects  to 
competition,  employment,  investment, 
productivity,  innovation,  and  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Civil  Justice  Reform — Executive  Order 
12988 

We,  in  promulgating  this  rule,  have 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630.  this  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act.  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  ri^ts.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  will  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and. 
therefore,  reduces  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  This  rule 
does  not  have  a  substantial  direct  effect 
on  fiscal  capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132. 
this  regulation  does  not  have  significant 
federalism  effects  and  does  not  have 
sufficient  federalism  implications  to 
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warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemmen  t-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  determined  that  this  rule 
has  no  effects  on  Federally  recognized 
Indian  tribes. 

Effective  Date 

Under  the  AFA  (5  U.S.C.  551-553} 
our  normal  practice  is  to  publish 
policies  with  a  30-day  delay  in  effective 
date.  In  this  case,  however,  we  use  the 
"good  cause"  exemption  under  5  U.S.C. 
553(d)(3)  to  make  this  rule  effective 
upon  pubUcation.  This  rule  relieves  a 
restriction,  and  it  is  not  in  the  public 
interest  to  delay  its  effective  date.  We 
believe  that  another  nontoxic  shot 
option  likely  will  improve  hunter 
compliance,  thereby  reducing  the 
amount  of  lead  shot  in  the  environment. 

List  of  Subiects  in  50  CFR  Part  20 

Exports.  Himting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  part  20. 
subchapter  B,  chapter  1  of  Tide  50  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j. 

2.  Section  20.21  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§  20^1    What  hunting  methods  are  illegal  7 

•         *         *         *   '     * 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot, 
or  timgsten-iron  (40  parts  timgsten:  60 
parts  iron  with  <1  percent  residual  lead) 
shot,  or  timgsten-polymer  (95.5  parts 
tungsten:  4.5  parts  Nylon  6  or  11  with 
<1  percent  residual  lead)  shot,  or 
tungsten-matrix  (95.9  parts  timgsten:  4.1 
parts  polymer  with  <1  percent  residual 
lead)  shot,  or  tin  (99.9  percent  tin  with 
<1  percent  residual  lead)  shot,  or 
timgsten-nickel-iron  (50%  tungsten: 
35%  nickel:  15%  iron  with  <1  percent 
residual  lead),  or  such  shot  approved  as 
nontoxic  by  the  Director  pursuant  to 
procedures  set  forth  in  Sec.  20.134, 


provided  that  this  restriction  applies 
only  to  the  taking  of  Anatidae  (ducks, 
geese,  (including  brant)  and  swans), 
coots  (Fulica  americana)  and  any 
species  that  make  up  aggregate  bag 
limits  during  concurrent  seasons  with 
the  former  in  areas  described  in  Sec. 
20.108  as  nontoxic  shot  zones,  and 
further  provided  that: 

(1)  Tin  shot  (99.9  percent  tin  with  1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
hunting  for  the  2000-2001  hunting 
season  only. 

(2)  [Reserved] 

Dated:  December  27,  2000. 

Kenneth  L.  Smith, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  01-139  Filed  1-3-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  091900B] 
RIN  0648-A027 

Rsheries  of  ttw  Exclushfe  Economic 
Zone  Off  Alaslca;  Rebuilding 
Overfistied  Fisheries 

,  agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Approval  of  a  fishery 
management  plan  amendment. 

summary:  NMFS  announces  the 
approval  of  Amendment  14  to  the 
Fishery  Management  Plan  for  the  Bering 
Sea/ Aleutian  Islands  King  and  Tanner 
Crabs  (FMP).  This  amendment  contains 
a  rebuilding  plan  for  the  overfished 
stock  of  Bering  Sea  snow  crab.  This 
action  is  necessary  to  ensure  that 
conservation  and  management  measures 
continue  to  be  based  upon  the  best 
scientific  information  available.  It  is 
intended  to  enhance  the  Council's 
ability  to  achieve,  on  a  continuing  basis, 
optimum  yield  from  fisheries  under  its 
authority. 

DATES:  The  amendment  was  approved 
on  December  28,  2000. 

ADDRESSES:  Copies  of  Amendment  14  to 
the  FMP  and  the  Environmental 
Assessment  (EA)  prepared  for  the 
amendment  are  available  from  the 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  Juneau. 
AK  99802-1668,  Attn:  Lori  Gravel. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228  or 
gretchen.harrington@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
declared  the  Bering  Sea  stock  of  snow 
crab  [Chionoecetes  opilio)  overfished  on 
September  24,  1999,  because  the 
spawning  stock  biomass  was  below  the 
minimum  stock  size  threshold  defined 
in  the  FMP.  On  September  24, 1999, 
NMFS  notified  the  Council  that  the 
stock  was  overfished  (64  FR  54791, 
October  8, 1999).  The  Council  then  took 
action  to  develop  a  rebuilding  plan 
within  1  year  of  notification  as  required 
by  section  304(e)(3)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

In  June  2000,  the  Coimcil  adopted 
Amendment  14,  the  rebuilding  plan  to 
accomplish  the  purposes  ouUined  in  the 
national  standard  guidelines  to  rebuild 
the  overfished  stock.  Amendment  14 
specifies  a  time  period  for  rebuilding 
the  stock  that  satisfies  the  requirements 
of  the  Magnuson-Stevens  Act.  Under  the 
rebuilding  plan,  the  Bering  Sea  snow 
crab  stock  is  estimated  t9  rebuild,  with 
a  50  percent  probability,  within  10 
years.  The  stock  will  be  considered 
"rebuilt"  when  it  attains  the  maximum 
sustainable  yield  stock  size  level  for  2 
consecutive  years. 

The  rebuilding  plan  consists  of  a 
framework  that  references  the  State  of 
Alaska's  harvest  strategy,  bycatch 
control  measures,  and  habitat  protection 
measures.  The  plan  uses  the  harvest 
strategy  developed  by  the  Alaska 
Department  of  Fish  and  Game.  The 
harvest  strategy  was  reviewed  and 
adopted  by  the  Alaska  Board  of 
Fisheries.  The  FMP  defers  development 
of  harvest  strategies  to  the  State  of 
Alaska,  with  oversight  by  NMFS  and  the 
Council.  The  rebuilding  harvest  strategy 
should  result  in  more  spawning  biomass 
because  more  large  male  crab  would  be 
conserved  and  fewer  juveniles  and 
females  would  die  due  to  incidental 
catch  and  discard  mortality.  More 
spawning  biomass  would  be  expected  to 
produce  larger  year-classes  when 
environmental  conditions  are  favorable. 
Protection  of  habitat  and  reduction  of 
bycatch  may  reduce  mortality  of 
juvenile  crabs,  thus  allowing  a  higher 
percentage  of  each  year-class  to 
contribute  to  spawning  and  futiu^ 
landings. 

The  Coimcil  prepared  an  EA  for 
Amendment  14  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
alternatives,  and  the  environmental  and 
the  socio-economic  impacts  of  the 
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alternatives.  A  copy  of  the  EA  can  be 
obtained  from  NMFS  (see  ADDRESSES). 

A  notice  of  availability  for  the 
proposed  Amendment  14  to  the  FMP, 
which  described  the  proposed 
amendment  and  invited  comments  from 
the  public,  was  published  in  the  Federal 
Remoter  on  September  29,  2000  (65  FR 
58501).  Comments  were  invited  until 
November  28.  2000.  NMFS  received  two 
comments. 

Response  to  Comments 

Comment  1 :  The  rebuilding  plan  does 
not  contain  meaningful  bycatch 
reduction  measures  and  habitat 
protection  measures.  Given  the  large 
amount  of  information  that  is  unknown 
about  the  biology  of  the  stock,  the 
amount  of  bycatch  mortality  from  the 
various  sources,  and  habitat  needs  of  the 
stock,  it  is  imperative  that  NMFS 
employ  a  large  amoimt  of  precaution  in 
this  rebuilding  plan.  The  commenter 
advanced  these  particidar  concerns 
about  the  rebuilding  plan:  (1)  The 
discussion  in  the  EA  of  higher 
probabilities  of  rebuilding  under  the 
alternatives  is  insiifficient;  (2)  NMFS 
should  reduce  the  snow  crab  bycatch 
limit  in  the  trawl  fisheries  and  should 
comprehensively  study  the  bycatch 
mortality  of  snow  crab  captiued  in  trawl 
gear;  (3)  NMFS  should  study  snow  crab 
bycatch  mortality  in  the  snow  crab 
fishery  and  the  effects  of  ghost  fishing 
and  the  impacts  of  pot  gear  on  snow 
crab  and  their  habitat;  (4)  NMFS  should 
determine  the  bycatch  mortality  for 
snow  crab  in  the  longline,  groundfish 
pot,  and  scallop  fisheries;  (5)  NMFS 
should  study  the  habitat  needs  of  snow 
crab  to  best  protect  essential  habitats  for 
the  stock  and  the  annual  NMFS  Eastern 
Bering  Sea  trawl  siurey  is  inadequate 
for  providing  information  on  snow  crab 
habitat;  (6)  NMFS  should  stiidy  die 
current  and  potential  effects  of  trawling 
on  snow  crab  habitat;  and  (7)  The 
preferred  alternative  for  habitat 
protection  does  not  provide  meaningful 
habitat  protection.  In  light  of  the 
imcertainties,  NMFS  must  be 
precautionary  and  protect  any  possible 
snow  crab  habitat  from  adverse  impacts. 
NMFS  should  consider  a  seasonal 
bottom-trawl  closure  from  March  to 
June  in  areas  of  highest  trawl  bycatch  to 
protect  snow  crab  diiring  sensitive  life- 
stages  and  a  permanent  bottom-trawl 
closiu«  north  of  58°  N  lat.,  protecting  82 
percent  of  female  crabs. 

Response:  NMFS  agrees  uncertainties 
exist  about  the  biology  of  snow  crab  and 
that  more  scientific  research  needs  to  be 
conducted  on  its  habitat,  bycatch 
mortality  in  all  fisheries,  and  the  effects 
of  all  types  of  fishing  gear  on  habitat. 
The  EA  highlights  all  of  the  areas  where 


more  research  is  needed,  including 
those  research  needs  identified  by  the 
commenter.  The  scientific  uncertainties 
were  adequately  considered  and 
accounted  for  in  developing  alternatives 
for  the  rebuilding  plan.  The  rebuilding 
plan  incorporates  these  imcertainties, 
provides  for  protection  and  rebuilding 
of  the  snow  crab  stock,  and  provides  for 
a  modest  fishery. 

NMFS  has  determined  that  the 
current  rebuilding  plan  is  sufficienUy 
precautionary.  The  EA  identifies  all 
knovra  sources  of  snow  crab  mortality, 
analyzes  each  one,  and  examines  the 
most  effective  measures  to  rebuild  the 
stock.  By  far,  the  largest  source  of 
mortality  and  bycatch  of  snow  crab  is  in 
the  directed  snow  crab  fishery.  In  1999, 
the  directed  fishery  accounted  for 
approximately  95  percent  of  the  total 
snow  crab  bycatch  in  all  fisheries.  As 
the  EA  illustrates,  the  rebuilding  plan 
greaUy  curtails  the  directed  fishery.  By 
comparison,  all  other  sources  of  bycatch 
and  bycatch  mortality  are  minimal  and 
amount  to  less  than  1  percent  of  the 
snow  crab  population,  even  when 
assuming  100  percent  mortality. 
Likewise,  existing  evidence  does  not 
indicate  that  the  decline  in  snow  crab 
abundance  is  due  to  habitat  destruction 
by  fishing  gear.  The  vast  majority  of 
female  and  juvenile  snow  crab  live  in 
the  northern  regions  of  the  Bering  Sea 
where  few  or  no  fisheries  operate. 

Responses  to  each  specific  point  made 
by  the  commenter  are  as  follows:  The 
rebuilding  time  period  satisfies  the 
requirements  of  section  304(e)(4)(A)  of 
the  Magnuson-Stevens  Act.  The 
rebuilding  plan  is  estimated  to  allow 
snow  crab  to  rebuild,  with  a  50  percent 
probability,  to  the  Bmsy  level  within  10 
years.  A  50  percent  rebuilding 
probability  within  10  years  is  the 
estimated  probability  recommended  in 
the  NMFS  technical  guidance  for 
rebuilding  overfished  stocks.  This 
probability  of  rebuilding  includes  the 
conservative  parameter  that  the  stock 
will  be  considered  'rebuilt'  when  the 
stock  size  reaches  the  Bmsy  in  2 
consecutive  years.  NMFS  and  ADF&G 
stock  assessment  experts,  who 
developed  the  model  used  to  estimate 
the  rebuilding  times  and  probabilities, 
determined  that  a  50  percent  probability 
best  represented  reality  given  the 
biology  of  the  species  and  the  current 
level  of  scientific  information. 

The  EA  estimates  the  rebuilding  time 
of  each  alternative  at  a  10  percent,  50 
percent,  and  90  percent  probability.  The 
alternatives  range  from  zero  catch  (no 
directed  catch  and  no  bycatch  in  the 
trawl  fisheries)  to  the  traditional  harvest 
rate  of  58  percent  of  males  greater  than 
or  equal  to  4  inches  (102  mm).  None  of 


the  alternatives,  including  zero  catch, 
would  achieve  rebuilding  at  a  90 
percent  probability  within  10  years. 

The  exercise  of  estimating  rebuilding 
probabilities  provides  managers  with  an 
idea  of  the  potential  outcomes  of 
different  alternatives  and  helps 
managers  predict  whether  the 
alternatives  will  rebuild  the  stock 
within  10  years.  However,  the 
components  of  the  rebuilding  plan  were 
developed,  taking  into  consideration  the 
full  breadth  and  depth  of  current 
scientific  understanding  and  not  solely 
based  on  the  results  of  die  models. 

The  EA  analyzes  the  option  of 
reducing  the  snow  crab  bycatch  limit  in 
the  trawl  fisheries.  Under  the  existing 
program,  NMFS  closes  trawl  fisheries 
when  they  reach  their  snow  crab 
bycatch  limits.  The  Council  considered 
the  following  points  when  it  determined 
that  the  existing  snow  crab  bycatch 
controls  for  the  trawl  fisheries  are 
sufficient.  First,  reductions  in  bycatch 
most  likely  would  not  result  in 
measurable  improvements  to  snow  crab 
abundance  because  the  7-year  average 
annual  bycatch  of  snow  crab  in  the 
trawl  fishery  is  only  about  0.1  percent 
of  the  total  abundance.  Second,  current 
bycatch  limits  provide  incentives  for  the 
trawl  fleet  to  avoid  concentrations  of 
snow  crab,  thus  keeping  bycatch  rates 
well  below  the  limit.  Finally,  reductions 
in  limits  would  disadvantage  specific 
sectors  of  the  trawl  fleet  because  of  the 
way  bycatch  limits  are  apportioned  by 
fishery  before  the  fishing  season. 
Therefore,  the  Council  determined  that 
the  very  small  potential  for  measurable 
improvements  in  snow  crab  abundance 
did  not  justify  the  disproportional 
economic  disadvantages  that  would 
have  resulted  from  bycatch  limit 
reductions. 

NMFS  concurs  that  more  studies  need 
to  be  conducted  to  determine  the 
mortality  of  snow  crab  caught  as 
bycatch  in  the  trawl  fisheries.  Given  this 
lack  of  information,  a  very  conservative 
mortality  rate  of  80  percent  was  used  in 
the  analyses  of  alternatives.  In  addition, 
assuming  that  all  snow  crab  caught  in 
the  trawl  fisheries  die,  crab  mortality 
caused  by  the  trawl  fisheries  would 
equal  about  0.1  percent  of  the  total 
abundance  of  snow  crab. 

NMFS  concurs  that  additional 
research  is  needed  on  snow  crab 
bycatch  in  the  directed  snow  crab 
fishery,  the  effects  of  ghost  fishing  (lost 
pots  that  continue  to  catch  crab  and 
other  species),  and  the  impacts  of  pot 
gear  on  habitat.  As  noted  by  the 
commenter.  State  regulations  require  all 
pots  to  have  degradable  mesh  that  acts 
as  an  escape  mechanism  to  prevent 
ghost  fishing.  Also,  as  noted  in  the  EA, 
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pot  loss  has  greatly  diminished  since 
the  State  established  pot  limits  in  the 
crab  fisheries  in  1992.  The  rebuilding 
plan  implements  a  precautionary 
harvest  strategy  that  protects  the  stock  at 
low  abundance  from  the  effects  of  the 
directed  fishery.  When  abundance  is 
very  low,  the  rebuilding  harvest  strategy 
closes  the  fishery,  which  stops  all  snow 
crab  bycatch  in  the  snow  crab  fishery. 
Likewise,  the  harvest  strategy  provides 
for  harvest  at  a  reduced  rate  as 
abundance  increases.  A  reduced  harvest 
rate  means  a  reduction  in  bycatch.  In 
addition,  because  the  fishing  effort  is 
greatly  reduced  with  reductions  in 
harvest  levels,  so  presumably  are  the 
effects  of  the  fishing  gear  on  habitat. 
Fiuther,  the  State's  gear  modification 
measures  adopted  under  the  rebuilding 
plan  will  reduce  the  number  of  females 
and  smedl  males  caught  per  pot  in  the 
directed  fishery.  So,  although  scientific 
uncertainty  exists  on  the  effects  of 
bycatch  and  pot  gear  on  habitat,  the 
rebuilding  plan  reduces  bycatch  and  the 
amoimt  of  gear  deployed  by  ciutailing 
harvest  when  stock  abimdance  is  low. 
NMFS  concurs  that  more  research 
should  be  conducted  on  bycatch 
mortality  of  snow  crab  in  the  longline, 
groundfish  pot,  and  scallop  fisheries. 
However,  according  to  observer  data, 
bycatch  of  snow  crab  in  these  fisheries 
is  minuscule.  The  7-year  combined 
average  total  bycatch  for  these  fisheries 
is  426,950  crabs,  which  is  0.013  percent 
of  the  2000  abimdance  estimate  of  3.2 
billion  snow  crabs.  The  commenter 
notes  the  increase  in  bycatch  of  snow 
crab  in  the  scallop  fishery.  This  is  due 
to  an  expansion  in  the  range  of  snow 
crabs  into  scallop  fishery  grounds 
dining  the  mid-1990's  when  snow  crab 
abundance  was  high,  rather  than  to  an 
expansion  in  the  distribution  of  the 
scallop  fishery.  NMFS  concurs  that 
more  research  should  be  conducted  on 
the  habitat  needs  of  snow  crab.  NMFS 
plans  to  conduct  additional  research  on 
the  habitat  needs  of  snow  crab  as 
funding  is  available.  NMFS  also  concurs 
that  the  NMFS  trawl  survey  might  be 
inadequate  for  providing  information  on 
snow  crab  habitat  and  that  the  survey 
does  not  cover  the  full  extent  of  snow 
crab  habitat.  However,  snow  crab 
habitat  that  exists  outside  the  survey 
area  is  not  subject  to  any  commercial 
fishing  pressure.  Because  the  survey  is 
designed  to  estimate  abundance  of 
commercially  important  crab  and 
groundfish  species,  it  is  conducted  in 
those  areas  where  commercial  fishing 
occurs  and  it  does  not  extend  beyond 
the  areas  used  for  commercial  fishing. 

NMFS  concurs  that  additional 
research  is  needed  on  the  current  and 


potential  effects  of  trawling  on  snow 
crab  habitat.  NMFS  plans  to  conduct 
additional  research  on  the  effects  of 
trawling  on  snow  crab  habitat  as 
funding  is  available. 

NMFS  believes  the  preferred 
alternative  for  habitat  protection  does 
provide  adequate  habitat  protection. 
The  Council  may  choose  to  develop  new 
habitat  protection  measures  in  the 
future  to  incorporate  into  the  rebuilding 
plan.  However,  as  explained  in  the  EA, 
the  research  conducted  to  date  does  not 
show  substantial  adverse  impacts  from 
trawling  on  snow  crab  habitat.  The  EA 
reaches  this  conclusion  because  (1) 
trawl  effort  is  low  in  areas  identified  as 
important  for  females  and  juvenile  snow 
crab,  and  (2)  ciurent  bycatch  control 
measures  provide  incentive  for  the  trawl 
fleet  to  avoid  areas  of  high 
concentration  of  snow  crab,  thus 
avoiding  snow  crab  habitat. 

The  Council  considered  a  seasonal 
bottom-trawl  closure  from  March  to 
June  in  areas  of  highest  trawl  bycatch. 
It  concluded  that  this  closure  may  have 
many  unintended  consequences  by 
displacing  trawl  effort,  including 
moving  trawl  effort  to  areas  of  sensitive 
habitat  for  other  crab  species,  increasing 
bycatch  of  other  sensitive  species  like 
halibut  and  Tanner  crab,  and 
concentrating  trawl  effort.  The  reported 
high  bycatch  is  a  function  of  high  trawl 
effort  and  not  of  high  snow  crab 
abundance  in  that  area.  Further,  the 
Council  could  not  identify  measurable 
benefits  of  this  proposed  time/area 
closure.  It  would  not  be  in  place  during 
the  snow  crab  molting  and  mating 
period.  The  proposed  area  is  a  relatively 
small  portion  of  snow  crab  habitat  and 
is  not  an  area  historically  important  for 
snow  crab  reproduction.  The  areas 
identified  as  important  for  snow  crab 
reproduction  extend  north  of  58°  N  lat., 
where  some  trawling  occurs  in  limited 
areas.  Thus  the  predicted  benefits  of 
closing  this  area  would  be  small 
compared  to  the  predicted 
consequences. 

The  EA  analyzes  a  possible  bottom- 
trawl  closure  north  of  58°  N  lat.  The 
commenter  is  correct  in  stating  that  a 
closure  of  the  area  north  of  58°  N  lat. 
would  protect  approximately  82  percent 
of  female  crabs.  However,  less  than  2 
percent  of  the  trawl  effort  occurs  above 
58°  N  lat.  And  that  frawl  effort  occins 
near  the  58°  N  lat.  line.  Most  of  the  area 
above  58°  N  lat.  is  not  subject  to  any 
fishing  effort.  The  Council  could  not 
find  measurable  benefits  to  moving  this 
small  amount  of  trawl  effort  to  below 
58°  N  lat. 

Comment  2:  NMFS  should  delay 
approving  Amendment  14  until  a 
thorough  scientific  analysis  of  the  snow 


crab  stock  status  and  the  rebuilding  plan 
are  complete  because  the  rebuilding 
plan  may  be  an  over-reaction  to^  flawed 
definition  of  overfishing  for  snow  crab. 
The  commenter  advanced  these 
particular  concerns  about  the  rebuilding 
plan's  conservative  harvest  strategy:  (1) 
Snow  crab  are  not  "overfished"  because 
fishing  did  not  cause  the  decline  in 
abundance.  Further,  the  cotnmenter 
quotes  the  Coimcil's  Scientific  and 
Statistical  Committee's  opinion  that 
NMFS  should  change  the  national 
standard  guidelines  at  50  CFR  600.310 
so  that  stocks  with  low  abundance  are 
not  determined  to  be  "overfished"  when 
fishing  had  no  demonstrable  effect;  (2) 
NMFS  scientists  acknowledge  that  the 
time  constraints  set  by  the  Magnuson- 
Stevens  Act  for  developing  the 
rebuilding  plan  did  not  allow  for  the 
new  harvest  strategy  to  benefit  from  a 
thorough  analysis  of  many  aspects  of 
snow  crab  biology  and  that  a  more 
thorough  analysis  may  justify  a  less 
conservative  harvest  strategy;  (3)  The 
traditional  harvest  rate  of  58  percent  of 
males  4  inches  (102  nun)  or  greater  is 
precautionaiy  because  the  legal  size  for 
snow  crab  is  3.1  inches  (79  mm).  Thus, 
sexually  mature  males  have  years  to 
fertilize  females  before  they  are 
captured  by  the  fishery  (The  legal  size 
limit  for  snow  crab  is  3.1  inches  (79 
mm),  based  on  the  size  at  sexual 
maturity  of  male  snow  crab.  For  market 
reasons,  the  industry  standard  is  to  only 
harvest  males  4  inches  or  greater.);  (4) 
The  reduction  in  the  harvest  rate  under 
the  rebuilding  plan  will  only  increase 
recovery  time  of  the  stock  by  6  months 
compared  to  the  rebuilding  time  under 
the  traditional  harvest  rate,  as  shown  in 
the  rebuilding  probability  simulation; 
and  (5)  The  cost  of  the  rebuilding  plan, 
which  involves  hundreds  of  millions  of 
pounds  of  foregone  catch,  greatly 
outweighs  the  benefit  of  the  rebuilding 
plan,  which  is  a  6-month  increase  in 
rebuilding  time.  Therefore,  the 
commenter  concludes  that  NMFS  does 
not  have  adequate  scientific  information 
to  reduce  the  harvest  rate  for  snow  crab. 

Response:  NMFS  has  determined  that 
the  rebuilding  harvest  strategy  is  based 
on  the  best  scientific  information 
available  and  is  intended  to  rebuild 
snow  crab  to  historic  levels  of 
abundance.  As  explained  in  the  EA, 
existing  scientific  information  supports 
a  reduction  in  the  harvest  of  snow  crab 
to  rebuild  the  stock. 

The  commenter  assumes  that  a  delay 
in  approving  the  rebuilding  plan  would 
residt  in  a  fishery  under  the  traditional 
harvest  rate  of  58  percent  of  males  with 
a  carapace  width  of  4  inches  (102  mm) 
or  greater.  This  is  not  the  case  because 
the  harvest  strategy  in  the  rebuilding 
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plan  was  adopted  into  regulation  by  the 
Alaska  Board  of  Fisheries  in  March  of 
2000. 

Responses  to  each  specific  point  made 
by  the  commenter  are  as  follows: 
According  to  the  national  standard 
guidelines  at  50  CFR600.310(d)(l)(iii). 
the  term  "overfished"  is  used  to 
describe  any  stock  or  stock  complex 
whose  size  is  sufficiently  small  enough 
that  a  change  in  management  practices 
is  required  in  order  to  achieve  an 
appropriate  level  and  rate  of  rebuilding. 
Thus,  NMFS  determined  snow  crab  is 
overfished  because  snow  crab 
abundance  was  below  the  threshold 
established  for  the  stock.  The  cause  of 
the  decline  in  snow  crab  abundance  is 
irrelevant  to  a  determination  that  a  stock 
or  stock  complex  is  sufficiently  small 
that  management  changes  are  needed. 

The  1  -year  requirement  in  section 
304(e)(3)  of  the  Magnuson-Stevens  Act 
is  intended  to  assure  that  action  is  taken 
in  a  timely  manner  to  protect  depleted 
populations  and  populations  vulnerable 
to  overfishing.  Notwithstanding  the 
short  time  period  to  protect  vulnerable 
populations,  all  management  actions 
must  be  based  on  the  best  science 
available  at  the  tune  of  the  decision. 
NMFS  determined  that  the  rebuilding 
plan  for  snow  crab  is  based  on  the  best 
available  scientific  information  that 
shows  the  population  sharply  declined 
between  1998  and  1999,  that  the  snow 
crab  population  is  aging,  and  that  very 
few  juvenile  crab  exist  to  grow  into  the 
fishery.  In  addition,  as  detailed  in  the 
EA,  the  scientific  uncertainties  were 
adequately  considered  and  accounted 
for  in  developing  alternatives  for  the 
rebuilding  plan. 

The  fi^mework  structure  of  the 
rebuilding  plan  is  designed  so  that 
changes  can  be  made  to  the  plan  based 
on  analyses  conducted  by  NMFS,  the 
Council,  and  State  scientists.  If  the 
results  of  these  analyses  indicate  that 
the  harvest  strategy  should  be  modified, 
then  it  mil  be  modified  through  the 
Board  process  and  reviewed  by  NMFS 
and  the  Council,  as  specified  in  the 
FMP. 

As  explained  in  the  EA,  the 
traditional  harvest  rate  of  58  percent  of 
males  4  inches  (102  mm)or  greater  is  not 
precautionary  and  can  result  in 
overfishing  during  periods  of  poor 
recruitment,  such  as  the  stock  has 
recently  exhibited.  Evidence  suggests 
that  continuing  the  previous  58  percent 
harvest  rate  on  this  stock  may 
jeopardize  its  rebuilding  by  removing  a 
majority  of  the  largest  males  and 
causing  high  bycatch. 

High  harvest  rates  on  large  mature 
males  may  also  possibly  impact 
reproductive  potential  of  a  stock  by 


reducing  the  size  of  males  available  for 
breeding.  The  low  stock  levels  observed 
for  eastern  Bering  Sea  snow  crab  during 
the  1999  survey  were  accompanied  by 
indications  of  poor  reproductive 
potential.  Mature  female  snow  crabs 
examined  during  the  1999  survey  were 
barren  at  higher  than  normal  rates  and 
showed  lower  than  normal  rates  of  full 
clutches.  Circumstantial  evidence 
shows  fishery-induced  selection  for 
reduced  size  or  age  at  maturity  in  males. 
Any  of  these  conservation  concerns 
related  to  harvesting  of  large  males 
would  become  more  acute  when  stocks 
are  low  because  of  the  greater  impact  of 
chance  events  at  low  stock  levels.  Thus, 
the  condition  and  composition  of  the 
stock  were  the  primary  considerations 
that  lead  to  the  conservative  harvest 
strategy. 

The  rebuilding  harvest  strategy 
reduces  the  harvest  rate  because  lower 
harvest  rates  must  be  applied  to 
depleted  stocks  and  those  with  high 
levels  of  uncertainty  about  their 
productive  capacity.  This  reduction  in 
the  harvest  rate  is  not  only  required,  but 
it  is  also  prudent  for  stocks  with 
periodic  recruitment,  like  snow  crab.  A 
reduced  harvest  rate  also  reduces  snow 
crab  bycatch  in  the  directed  snow  crab 
fishery  because  the  season  is  shorter  and 
gear  is  on  the  grounds  for  a  shorter 
amount  of  time. 

The  commenter  is  correct  in  stating 
that  the  rebuilding  time  under  the 
rebuilding  harvest  strategy  is  estimated 
to  be  6  months  shorter  than  under  the 
traditional  58  percent  harvest  rate.  This 
prediction  is  based  on  the  outcomes  of 
the  recruitment  models  used  to  estimate 
the  rebuilding  times  of  the  alternatives. 
The  EA  fully  explains  the  length-based 
simulation  models  used  and  die  limits 
of  the  model  results  due  to  the  lack  of 
a. stock-recruitment  component.  For 
these  models,  recruitment  means  the 
number  of  crab  in  cohort  that  survive 
from  the  time  they  are  hatched  until 
they  reached  35  to  50  mm,  the  size  at 
which  there  are  abundance  estimates. 

The  time  to  rebuild  is  highly 
dependent  on  the  model's  assumptions 
about  future  recruitments.  None  of  the 
recruitment  models  used  in  the  analyses 
includes  any  role  for  the  effects  of  the 
spawning  stock  on  future  reproduction. 
This  is  because  the  relationship  between 
the  existing  spawning  stock  size  and  the 
number  of  recruits  this  stock  will 
produce  is  not  known.  From  analyzing 
historic  information,  variability  in 
recruitment  is  known  to  be  high.  Large 
spav\ming  stocks  are  known  to  produce 
small  numbers  of  recruits.  Likewise, 
small  spawning  stocks  are  known  to 
produce  large  numbers  of  recruits.  At 
present,  no  studies  have  been  performed 


to  identify  and  model  the  factors 
determining  or  influencing  recruitment 
to  the  snow  crab  stock.  Physical- 
oceanographic  factors  probably  have  a 
strong  influence  on  recruitment  of  snow 
cidh  in  the  eastern  Bering  Sea. 
Biological  factors  that  are  unrelated  to 
spawning  stock  size  could  also  be 
important  determinants  of  the  strength 
of  recruitment. 

The  lack  of  a  stock-recruitment 
component  in  the  models  reflects  the 
inability  of  the  analysts  at  the  ciurent 
time  to  specify  a  model  relating 
spawning  stock  conditions  to  future 
recruitment,  rather  than  any  conclusion 
on  the  part  of  the  analysts  that  no  such 
relationship  exists. 

Due  to  this  lack  of  a  stock-recruitment 
component,  these  models  do  not  allow 
for  any  feedback  from  the  effects  of 
management  measures  to  future 
recruitment.  The  models  used  here  are 
adequate  for  modeling  the  short-term 
(the  next  15  years)  recovery  of  the  stock, 
because  the  short-term  stock  dynamics 
will  not  be  influenced  by  the  present 
reproductive  potential  of  the  stock  due 
to  the  time  lag  from  spawning  to 
recruiting.  On  the  other  hand,  the 
models  will  not  adequately  represent 
any  long-term  effects  due  to  harvesting 
mature  males. 

Important  conservation  consequences 
may  result  from  different  harvest  rates 
applied  to  large  males.  Those 
consequences  are  not  revealed  in  the 
model  results.  First,  given  the  nature  of 
the  recruitment  models  used,  any 
conservation  benefits  that  may  result 
from  preservation  of  large  male  crabs 
within  the  spawning  population 
through  more  conservative  management, 
will  not  be  reflected  in  the  model 
results.  The  rebuilding  simulations  were 
conducted  to  estimate  rebuilding  times 
given  the  current  level  of  scientific 
information,  not  to  model  all  of  the 
possible  effects  of  the  alternative  harvest 
strategies. 

Second,  as  shown  in  the  EA,  a  high 
harvest  rate  on  a  stock  with  low 
population  levels  is  risky  for  the  long- 
term  health  of  the  stock.  Research 
suggests  that  density  dependent  factors 
and  other  risks  associated  with 
harvesting  a  high  rate  of  large  males 
may  exist  when  the  stock  is  declining. 
Although  environmental  effects  are 
important  in  effecting  variation  in 
recruitment  and  the  snow  crab  fishery 
removes  only  the  larger  mature  males 
from  the  stock,  the  possible  effects  on 
futiure  recruitment  due  to  the  fishery 
should  not  be  discounted. 

The  assumption  that  the  only  benefit 
of  the  rebuilding  harvest  strategy  is  a 
savings  of  6  months  in  rebuilding  time 
is  incorrect.  NMFS  expects  that  the 
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conservative  harvest  strategy  will 
increase  the  abundance  of  snow  crab  by 
the  preservation  of  large  male  crab  and 
the  reduction  of  bycatch  of  female  and 
sublegal  male  crab.  The  primary  goal  of 
a  rebuilding  plan  is  to  rebuild  the  stock 
to  a  biomass  level  that  will  produce 
maximiun  sustainable  yield.  Maximiun 
sustainable  yield  provides  the  greatest 
catch  and  the  greatest  income  to  the 
fishermen  and  fishery-dependent 
communities  over  the  long-term.  Often, 
foregone  catch  in  the  short-term  is 
necessary  to  have  a  high  sustainable 
yield  in  the  future. 

The  commenter  states  that  the  cost  of 
the  rebuilding  harvest  strategy  is  high 
levels  of  foregone  catch.  The  commenter 
assumes  that  the  snow  crab  stock  would 
continue  to  support  a  fishery  at  a  high 
harvest  rate  and  that  the  fishery  will 
rebuild  if  subject  to  a  high  harvest  rate. 
As  discussed  above  and  detailed  in  the 
EA,  scientific  evidence  shows 
otherwise.  Continuing  under  the  harvest 
rate  of  58  percent  nms  the  risk  of 
causing  the  further  decline  of  the  stock. 

The  commenter  estimates  the  future 
foregone  catch  based  on  a  graph 
produced  by  ADF&G.  From  this  graph. 


the  commenter  concludes  that  future 
harvest  of  snow  crab  will  be  hundreds 
of  millions  of  pounds  less  that  it  would 
be  imder  the  traditional  58  percent 
harvest  rate.  The  ADF&G  graph 
compares  the  historic  annual  guideline 
harvest  levels  under  the  previous 
harvest  rate  to  estimates  of  what  the 
guideline  harvest  levels  would  have 
been  if  managers  had  applied  the 
rebuilding  harvest  strategy  in  those 
years.  As  the  graph  shows,  it  does  not 
model  the  potential  increase  in  stock 
size  due  to  greater  carry-over  of  mature 
and  harvestable  stock  that  would  have 
occurred  from  year-to-year  imder  a  more 
conservative  harvest  rate.  This  carry- 
over would  have  resulted  in  higher 
stock  abimdance,  higher  harvests  than 
shown  in  the  graph,  and  may  have 
prevented  the  sharp  declines  in 
abundance  that  we  saw  under  the 
previous  harvest  rate.  Therefore,  the 
assumption  that,  once  the  stock 
rebuilds,  fut\u«  harvest  levels  will  be 
dramatically  lower  under  the  rebuilding 
harvest  strategy  than  under  the 
traditional  58  percent  harvest  rate  is  not 
accurate. 


The  Council  has  met  the  requirements 
of  the  Magnuson-Stevens  Act  and 
complies  with  the  national  standard 
guidelines  by  creating  a  rebuilding  plan 
that  reduces  harvest  when  the  stock  is 
at  low  levels.  The  Magnuson-Stevens 
Act  at  section  303(a)(10)  mandates  that 
when  the  Secretary  determines  a  stock 
is  overfished,  conservation  measures  to 
rebuild  the  fishery  must  be  added  to  the 
FMP.  These  conservation  measures  are 
contained  in  the  snow  crab  rebuilding 
plan. 

NMFS  determined  that  Amendment 
14  to  the  FMP  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws  and  approved 
Amendment  14  on  December  28,  2000. 
Additional  information  on  this  action  is 
contained  in  the  September  29,  2000, 
notice  of  availability  (65  FR  58501). 

No  regulatory  changes  are  necessary 
to  implement  this  FK^  amendment. 

Dated:  December  28.  2000. 
William  T.  Hogarth, 

Dep  u  ty  Assistan  t  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
FR  Doc.  01-205  Filed  1-3-01;  8:45  am] 
BIUJNQ  CODE  1510-22-8 
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Vol.  66.  No.  3 

Thursday,  January  4,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 19352-00] 
RIN  154&-AY58 

Guidance  on  Filing  an  Application  for 
a  Tentative  Carryback  Adjustment  in  a 
Consolidated  Return  Context 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  filing  of  an 
application  for  a  tentative  carryback 
adjustment  by  a  consolidated  group  and 
by  certain  new  members  of  a 
consolidated  group.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  In 
addition,  this  docmnent  provides  notice 
of  a  public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  April  4,  2001.  The 
public  hearing  has  been  scheduled  for 
April  26,  2001.  Outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  April  26,  2001,  at  10  a.m. 
must  be  received  by  April  5,  2001. 
ADDRESSES:  Send  submissions  to: 
Regulations  Unit  CC,  room  5226  (REG- 
119352-00),  Internal  Revenue  Service. 
FOB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  also  be  hand  delivered  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to  Regulations  Unit  CC. 
room  5226  (REG-1 19352-00),  Courier's 
Desk,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
directly  to  the  IRS  Internet  site  at  http:/ 
/www.irs.gov/taxregs/regslist.html.  The 


public  hearing  is  scheduled  for  April  26, 
2001,  and  will  be  held  in  room  4718, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulation,  Christopher ' 
M.  Bass  or  Frances  L.  Kelly,  (202)  622- 
7770;  concerning  submissions,  the 
hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Guy  Traynor,  (202)  622-7180 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  sections  of  this  issue,  of 
the  Federal  Register  amend  the  Income 
Tax  Regiilations  (26  CFR  Part  1)  under 
section  1502  of  the  Internal  Revenue 
Code  of  1986  (Code).  The  temporary 
regulations  provide  guidance  as  to  the 
time  for  filing  an  application  for  a 
tentative  carryback  adjustment  by  a 
consolidated  group.  The  amendments 
also  extend  the  time  for  filing  an 
application  for  a  tentative  carryback 
adjustment  by  certain  corporations  for 
the  separate  retiun  year  created  by  their 
becoming  new  members  of  a 
consolidated  group.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rule  making  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  upon 
the  fact  that  these  regulations  will 
primarily  affect  affiliated  groups  of 
corporations  that  have  elected  to  file 
consolidated  retimis,  which  tend  to  be 
larger  businesses,  and,  moreover,  that 
any  burden  on  taxpayers  is  minimal. 
Therefore,  a  Regulatory  Flexibility 
Analysis  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  timely  submitted  to  the  IRS.  The 
IRS  and  Treasury  Department 
specifically  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  can  be  made  easier  to 
understand.  All  comments  will  be  made 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  26.  2001,  beginning  at  10  a.m., 
in  room  4718.  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  yoiu-  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  request  to  speak,  and  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (a  signed 
original  and  eight  (8)  copies)  by  April  5, 
2001.  A  period  often  minutes  will  be 
allocated  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  bee  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Christopher  M. 
Bass  and  Frances  L.  Kelly,  Office  of  the 
Associate  Chief  Coimsel  (Corporate). 
However,  other  personnel  fi-om  the  IRS 
and  Treasury  Department  participated 
in  their  development. 
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List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PAFIT 1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *   *  Section 
1.1502-78  also  issued  under  26  U.S.C.  1502 
and  6411(c).  *   *   * 

Par.  2.  Section  1.1502-78.  as 
proposed  to  be  amended,  reads  as 
follows: 

$1.1502-78    Tentative  carrytMck 
adiustments. 

[The  text  of  the  amendments  to  this 
proposed  section  is  the  same  as  the  text 
of  the  amendments  to  §  1.1502-78T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Robot  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
IFR  Doc.  01-197  Filed  1-3-01;  8:45  am] 

BILUNG  CO06  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
(REQ-106791-00] 
RIN  1545-AY55 

Liabilities  Assumed  in  Certain 
Corporate  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regxilations,  and  notice  of  public 

hearing. 

SUMMARY:  hi  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  assumption  of 
liabilities  in  certain  corporate 
transactions  under  section  301  of  the 
Internal  Revenue  Code.  The  temporary 
regulations  affect  corporations  and  their 
shareholders.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
doctunent  also  gives  notice  of  a  public 
hearing  on  these  proposed  regidations. 
DATES:  Written  comments  must  be 
received  by  May  10,  2001.  Requests  to 


speak  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  May  31.  2001  at  10  a.m. 
must  be  received  by  May  10.  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-106791-O0),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:M&SP:RU  (REG- 
106791-00),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page  or  by  submitting 
comments  directiy  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax-regs/ 
regsUst.html.  A  pubhc  hearing  will  be 
held  in  room  4718.  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regidations,  Mary  E. 
Dean.  (202)  622-7550;  concerning 
submissions  and  the  hearings.  Guy 
Traynor,  (202)  622-7180. 
SUPPtEMENTARY  INFORMATION 

Background 

The  temporary  regulations  amend  the 
income  tax  regulations  (26  CFR  part  1) 
under  section  301  relating  to  liabilities 
assiimed  in  connection  with 
distributions  made  by  a  corporation  to 
shareholders  with  respect  to  their  stock. 
These  regidations  provide  that  the 
amount  of  a  distribution  under  section 
301  will  be  reduced  by  the  amount  of 
any  liability  that  is  treated  as  assumed 
by  the  distributee  within  the  meaning  of 
section  357(d)(1)  and  (2).  Thus,  in  a 
distribution  under  section  301.  if  a 
liability  is  treated  as  not  having  been 
assumed  by  the  distributee  under 
section  357(d)(1)  and  (2),  the  amount  of 
the  distribution  will  not  be  reduced  by 
the  amount  of  any  liability  the  property 
is  subject  to  under  section  301(b)(2)(B). 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

It  is  hereby  certified  that  these 
regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
proposed  regulations  under  section  301 


of  the  Internal  Revenue  Code  (Code) 
address  distributions  by  corporations  in 
which  liabilities  are  assumed  by  the 
shareholders  or  in  which  the  distributed 
property  is  subject  to  liabilities.  These 
proposed  regulations  provide  that  the 
amount  of  a  distribution  under  section 
301  will  be  reduced  by  the  amount  of 
any  liability  that  is  treated  as  assumed 
by  the  distributee  within  the  meaning  of 
section  357(d)(1)  and  (2). 

If  adopted  these  regulatiohs  will  affect 
only  corporations  making  distributions 
of  property,  in  which  the  property  is 
subject  to  a  liability,  or  in  which 
liabilities  are  assumed  by  the 
distributee.  Moreover,  if  adopted,  the 
proposed  regulations  will  affect  only 
those  corporations  that  would  have,  but 
for  the  regulations,  considered  liabilities 
to  have  been  assumed  in  circumstances 
other  than  those  described  in  section 
357(d)(1)  and  (2).  Therefore,  most 
corporations,  whether  large  or  small, 
will  not  be  afiiscted  by  the  proposed 
regulations  in  any  given  year.  Therefore, 
a  Regulatory  Flexibility  Analysis  luider 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  puolic  hearing  has  been  scheduled 
for  May  31,  2000.  at  10  a.m..  in  room 
4718,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
1111  Constitution  Avenue  entrance, 
located  between  10th  and  12th  streets. 
In  addition,  all  visitors  must  present 
photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  access  list  to  attend  the 
hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 
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The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  10,  2001.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outiines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Mary  E.  Dean,  Office  of 
Associate  Chief  Counsel  (Corporate). 
However,  other  personnel  from  the  IRS 
.and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  26  CFR  part  1  continues  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.301-1  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  1 .301  -1    Rules  applicable  with  respect  to 
distributions  of  money  and  ott>ef  property. 

***** 

(g)  [The  text  of  the  proposed 
amendment  to  paragraph  (g)  of  §  1.301- 
1  is  the  same  as  the  text  of  paragraph  (g) 
of  §  1.301-lT  published  elsewhere  in 
this  issue  of  the  Federal  Register]. 

David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

[FR  Doc.  01-201  Filed  1-3-01;  8:45  am) 
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26  CFR  Part  301 

[RE6-1 21 928-98] 
RIN  1545-AW99 

Awards  of  Attorney's  Fees  and  Other 
Costs  Based  Upon  Qualified  Offers 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  pubUc  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  circumstances 
in  which  a  party,  by  reason  of  having 
made  a  qualified  offer,  wiU  be  entiUed 
to  an  award  of  court  costs  and  certain 
fees  in  a  civil  tax  proceeding  brought  in 
a  coiut  of  the  United  States  (including 
the  Tax  Court).  The  text  of  those 
tetnporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  April  4,  2001.  Outiines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  23,  2001,  at 
10  a.m.,  must  be  received  by  May  2, 
2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-1 2 1928-98),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
deUvered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-1 2 1928-98), 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directiy  to  the  IRS  Internet 
site  at  http://www.irs.gov/prod/ 
tax_regs/regslist.htTnI.  The  public 
hearing  will  be  held  in  room  4718, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  submission  of 
written  comments,  and  to  be  placed  on 
the  building  access  list  to  attend  the 
hearing,  Treena  V.  Garrett,  (202)  622- 
7180;  concerning  the  regulations, 
Thomas  D.  Moffitt  (202)  622-7900  (not 
toll-free  numbers). 


SUPPLEMENTARY  INFORMATION: 
Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  provide  rules 
relating  to  the  circumstances  in  which 
a  party,  by  reason  of  having  made  a 
qualified  offer,  will  be  entitied  to  an 
award  of  court  costs  and  certain  fees  in 
a  civil  tax  proceeding  brought  in  a  court 
of  the  United  States  (including  the  Tax 
Court).  The  text  of  those  regulations  also 
serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Comments  are  specifically  requested 
on  the  rule  requiring  the  provision  of 
information  and  arguments  regarding 
adjustments  raised  by  taxpayers  after 
the  issuance  of  the  first  letter  of 
proposed  deficiency  which  provides  the 
taxpayer  with  an  opportunity  for 
administrative  review  in  the  Internal 
Revenue  Service  Office  of  Appeals  and 
still  unresolved  at  the  time  the  last 
qualified  offer  is  made.  The  changes  to 
section  7430  made  by  Congress 
anticipate  qualified  offers  based  upon 
the  adjustments  at  issue  when  the  first 
letter  of  proposed  deficiency  is  sent. 
Adjustments  subsequentiy  raised  by 
taxpayers  would  not  be  subject  to  the 
audit  development  preceding  the 
issuance  of  such  first  letter  of  proposed 
deficiency.  The  proposed  rule  is 
intended  to  eliminate  any  such 
differences  between  the  adjustments 
subject  to  the  last  qualified  offer. 

Comments  are  also  specifically 
requested  on  the  rule  establishing  the 
end  of  the  qualified  offer  period,  for 
courts  using  trial  calendars,  at  the  point 
where  the  case  remains  listed  on  a  trial 
calendar  thirty  days  before  the 
scheduled  date  for  the  calendar  call  for 
that  trial  session.  The  proposed  rule  is 
intended  to  keep  the  qualified  offer 
period  open  until  shortly  before  trial 
while  ensuring  that  the  last  day  of  the 
qualified  offer  period  can  be  ascertained 
on  that  day. 

Special  Analyses 

It  has  been  determined  that  thi^|btice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
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Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
Department  request  conunents  on  the 
clarity  of  the  proposed  rules  and  how 
they  may  be  made  easier  to  understand. 
All  comments  will  be  available  for 
pubUc  inspection  and  copjring. 

A  pubUc  hearing  has  been  scheduled 
for  May  23,  2001.  at  10  a.m.,  in  room 
4718,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  aU  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  wiU  not  be 
admitted  beyond  the  immediate 


entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  a  visitor's 
name  placed  on  the  building  access  Ust 
to  attend  the  hearing,  see  the  FOR 
FURTHER  INFORMATION  CONTACT  caption. 

An  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (a  signed  original  and  eight 
(8)  copies)  must  be  submitted  by  any 
person  that  wishes  to  present  oral 
comments  at  the  hearing.  Oudines  must 
be  received  by  May  2,  2001. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments. 

An  agenda  showing  the  schediUing  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  requests  to  speak 
has  passed.  Copies  of  the  agenda  will  be 
available  bee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Thomas  D.  Moffitt,  Office 
of  Assistant  Chief  Counsel  (Field 
Service).  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 
§301.7430-0    [RwnovwJ] 

Par.  2.  Section  301.7430-0  is 
removed. 

Par.  3.  Section  301.7430-7  is  added  to 
read  as  follows: 

§301.7430-7    Qualified  offers. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.7430-7T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(PR  Doc.  01-199  Filed  1-3-01;  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Availability  of  a  Draft  Environmental 
Assessment  for  Amendment  No.  21  to 
the  Hiawatha  National  Forest  Land  and 
Resource  Management  Plan;  Alger 
County,  Michigan 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  availability  of  a  draft 
environmental  assessment. 

SUMMARY:  On  December  5,  2000, 
Hiawatha  National  Forest  Supervisor, 
Clyde  N.  Thompson  (Responsible 
Official)  announced  his  preferred 
alternative  for  a  Draft  Environmental 
Assessment  that  would  amend  the  1986 
Hiawatha  National  Forest  Land  and 
Resoiwce  Management  Plan  (Forest 
Plan)  in  a  30-day  pre-decision  period. 
This  amendment  updates  the  standards 
and  guidelines  for  Grand  Island 
Research  Natiu^  Area  (GI-RNA), 
creates  a  new  Management  Area  8.1.2 
specific  to  GI-RNA  and  updates  the  GI- 
ENA  Establishment  Record.  This  notice 
is  provided  pursuant  to  National  Forest 
System  Land  and  Resoiut:e  Management 
Planning  regulations  (36  CFR  219.35,  65 
FR  67579,  November  9,  2000).  Copies  of 
the  Draft  Environmental  Assessment  are 
available  upon  request. 

DATES:  On  December  5,  2000,  Hiawatha 
National  Forest  Supervisor,  Clyde  N. 
Thompson  (Responsible  Official) 
emnounced  his  preferred  alternative  for 
a  Draft  Environmental  Assessment  that 
would  amend  the  1986  Hiawatha 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  A  legal 
notice  was  published  in  the  Escanaba 
Daily  Press,  Escanaba,  Michigan 
newspaper  in  accordance  with  36  CFR 
217.8(a)(2)  on  December  5,  2000. 

ADDRESSES:  Send  requests  for 
documents  to:  Forest  Supervisor, 
Hiawatha  National  Forest,  2727  North 
Lincoln  Road,  Escanaba,  MI  49829. 


Federal  Register 

Vol.  66,  No.  3 

Thursday,  January  4,  2001 


Alternatively,  direct  electronic  mail 
to:  pbeyer@fs.fed.us  ATTN:  GI-RNA 
Amendment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patty  Beyer,  Project  Coordinator,  at  906- 
228-9681.  TDD  906-789-3337;  or  direct 
electronic  mail  to:  pbeyer@fs.fed.us,  or 
access  the  forest  web  page  at  http:// 
www.fs.fed.  us/rP/hiawatha. 

Responsible  Official:  Clyde  N. 
Thompson,  Forest  Supervisor,  2727 
North  Lincoln  Rd.,  Escanaba,  Michigan, 
49829. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  Forest  Plan  Amendment  No. 
21  describes  site-specific  standards  and 
guidelines  that  allow  for  existing 
recreation  use  while  reducing  resource 
impacts  to  the  GI-RNA.  These  standards 
and  guidelines  offer  protection  of  soils, 
watershed,  botanical  commimities,  old 
growth.  Great  Lakes  shoreline  and 
heritage  resources.  The  preferred 
alternative  maintains  the  historic  use 
patterns  of  Grand  Island  writhin  the  GI- 
RNA.  This  is  non-significant 
amendment. 

Public  involvement  was  an  important 
part  of  the  decision  making  process  for 
this  proposal.  On  December  9, 1999  a 
public  scoping  letter  was  sent  to  over 
700  interested  parties  and  a  notice  was 
published  in  the  local  newspaper.  A 
second  round  of  public  involvement 
occurred  with  the  issuance  of  the  pre- 
decisional  environmental  assessment  on 
December  1,  2000.  We  published  a  legal 
notice  notifying  the  public  of  the 
availability  of  the  EA  for  review  in  the 
Escanaba  Daily  Press,  Escanaba, 
Michigan  on  December  5,  2000.  A  30- 
day  comment  period  follows  release  of 
the  pre-decisional  EA  on  December  5, 
2000  for  review  (until  January  5,  2001). 
A  final  decision  is  expected  in  January 
2001. 

This  decision  will  be  subject  to  appeal 
pursuant  to  USDA  Forest  Service 
regulations  36  CFR  217.3.  Any  written 
appeal  must  be  postmarked  or 
submitted  to  the  Regional  Forester, 
USDA  Forest  Service,  Eastern  Region, 
310  West  Wisconsin  Ave.,  Suite  500, 
Milwaukee,  WI  53203,  within  45  days  of 
the  date  the  legal  notice  will  be 
published  in  the  Escanaba  Daily  Press, 
Escanaba,  Michigan  in  accordance  with 
36  CFR  217.8(a)(2).  The  appeal  period 
begins  the  day  following  the  legal  notice 
pubhcation  in  the  Escanaba  Daily  Press. 
Appeals  must  meet  the  content 
requirements  of  36  CFR  217.9.  The 


Forest  Service  is  an  equal  opportunity 
organization. 

Dated:  December  18,  2000. 
Clyde  N.  Thompson, 
Forest  Supervisor. 

[FR  Doc.  01-143  Filed  1-3-^1;  8:45  am) 
BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Bureau  of  Land  Management 
Fish  and  Wildlife  Service 
National  Park  Service 

Urban  Wiidland  Interface  Communities 
Within  the  Vicinity  of  Federal  Lands 
That  Are  at  High  Risk  From  Wildfire 

AGENCIES:  Forest  Service,  USDA;  Bureau 
of  Indian  Affairs,  Bureau  of  Land 
Management,  Fish  and  Wildlife  Service, 
and  National  Park  Service,  USDI. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  an  initial 
list  of  urban  wiidland  interface 
communities  in  the  vicinity  of  Federal 
lands  that  are  at  high  risk  from  wildfire. 
The  list,  compiled  from  information 
provided  by  States  and  Tribes,  and 
prepared  for  publication  by  the 
Secretaries  of  Agricultiu^  and  the 
Interior,  responds  to  Congressional 
direction  to  identify  conununities 
within  the  vicinity  of  Federal  lands  that 
are  at  high  risk  from  wildfire,  and 
publish  a  list  of  these  conununities  in 
the  Federal  Register.  States  and  Tribes 
used  different  criteria  for  selecting 
communities  at  risk.  This  initial  list  of 
conununities  is  incomplete,  and  will  be 
updated  as  additional  information  from 
the  States  and  Tribes  becomes  available. 
The  information  included  in  the  list  has 
not  been  altered  by  the  Federal  agencies. 

Piusuant  to  direction  from  Congress, 
the  lists  submitted  by  States  and  Tribes 
have  been  annotated  by  the  Secretaries 
to  identify  communities  aroimd  which 
hazardous  fuel  reduction  treatments  on 
Federal  lands  are  ongoing  or  are 
planned  to  begin  in  fiscal  year  2001. 
The  Secretaries  will  continue  to  work 
with  States,  Tribes,  local  governments. 
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and  other  interested  parties  to  focus  fuel 
reduction  efforts  on  those  conununities 
at  highest  risk. 

This  notice  also  provides  the  Federal 
Government's  initial  definition  of  urban 
wildland  interface  commimities  at  high 
risk  from  wildfire,  and  preliminary 
criteria  for  risk  evaluation  and  risk 
management  that  will  be  used  by  the 
Secretaries  to  rank  and  prioritize 
communities  and  focus  implementation 
of  fuels  treatments  to  most  effectively 
reduce  risks,  hiterested  members  of  the 
public  may  also  provide  additional 
thoughts  on  the  list  of  communities,  the 
initial  definition  of  wildland-urban 
interface  areas,  and  the  preliminary 
criteria  for  risk  evaluation  and  risk 
management  included  in  this  notice  via 
the  National  Interagency  Fire  Center 
web  page  at  http://www.nifc.gov.  As  a 
result  of  these  suggestions,  the  Federal 
agencies  will  work  with  Tribes,  States, 
local  governments,  and  other  interested 
parties  to  refine  and  narrow  the  initial 
list  of  communities  provided  in  this 
notice,  focusing  on  those  that  are  at 
highest  risk. 

ADDRESSES:  Paper  copies  of  this  list  and 
related  materials  may  be  obtained  by 
writing  to:  Bureau  of  Land  Management, 
Office  of  External  Affairs,  National 
hiteragency  Fire  Center,  3833  S. 
Development  Avenue,  Boise,  Idaho 
83705-5354. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bott,  Fire  Management  Program 
Center,  National  Park  Service,  USDI. 
3833  S.  Development  Avenue,  Boise, 
Idaho  83705-5354;  (208)  387-5200  (e- 
mail:  stephen_botti@nps.gov). 
Information  specific  to  individual  State 
listings  should  be  directed  to  the 
respective  State  Forester  as  hsted  with 
the  National  Association  of  State 
Foresters  (NASF),  444  N.  Capitol  St.. 
NW.,  Suite  540.  Washington,  DC  20001, 
or  electronically  from  the  NASF  World 
Wide  Web/Internet  home  page  at  http:/ 
/www.Stateforesters.org/SFUst.htxnl. 
SUPPLEMENTAL  INFORMATION: 

Background 

Dtuing  the  2000  fire  season  more  than 
6.8  million  acres  of  public  and  private 
lands  burned,  resulting  in  loss  of 
property,  damage  to  resources,  and 
disruption  of  community  services.  Many 
of  these  fires  burned  in  urban  wildland 
interface  areas  and  exceeded  the  fire 
suppression  capabilities  of  those  areas. 
The  magnitude  of  these  fires  is  the 
result  of  two  primary  factors:  (1)  Severe 
drought,  accompanied  by  a  series  of 
storms  that  produced  thousands  of 
lightning  strikes  followed  by  windy 
conditions;  and  (2)  the  long-term  effects 
of  almost  a  century  of  suppressing 


wildfires  that  has  led  to  an  unnatural 
buildup  of  brush  and  small  diameter 
trees  in  the  nation's  forests  and 
rangelands. 

Loss  of  structiu«s  due  to  wildland 
fires  has  been  attributed  to  many  factors, 
one  of  which  is  the  proximity  of 
hazardous  fuels  to  homes  and 
communities.  Diuing  periods  of  hot.  dry 
weather,  the  buildup  of  vegetation  that 
has  occurred  on  some  Federal.  State, 
and  private  lands  in  the  vicinity  of 
communities  poses  a  potentially  high 
risk  of  damage  to  homes  and  other 
structures,  disruption  to  the  local 
economy,  or  loss  of  Ufe. 

On  August  8.  2000.  the  President 
directed  the  Secretaries  of  Agriculture 
and  the  Interior  to  prepare  a  report 
recommending  how  best  to  respond  to 
this  year's  severe  fires,  reduce  the 
impacts  of  those  fires  on  rural 
communities,  and  ensure  sufficient  fire 
management  resources  in  the  futm«.  On 
September  8,  2000.  the  President 
accepted  their  report,  Managing  the 
Impacts  of  Wildfires  on  Communities 
and  the  Environment,  which  provides 
an  overall  framework  for  fire 
management  and  forest  health  programs. 
The  report  calls  for  Federal  agencies  to 
increase  investments  in  projects  to 
reduce  fire  risk  and  to  work  with  local 
conununities  to  reduce  fire  hazards 
close  to  homes  and  communities. 

Other  factors — including  weather 
conditions  and  patterns,  and  the 
hazardous  fuels  conditions  in  the 
immediate  vicinity  of  homes, 
businesses,  and  oUier  structtues — play 
important  roles  in  the  spread  of 
wildland  fire.  Reducing  hazardous  fuel 
near  communities  may  reduce,  but  not 
eliminate,  wildlife  risks  to  these 
communities.  Some  risk  is  inherent  to 
conununities  that  exist  in  fire- 
dependent  ecosystems.  Private 
landowners  may  help  reduce  this  risk 
by  creating  defensible  space  around 
their  homes  and  businesses,  and  by 
using  fire-resistant  materials  in  building 
those  structures.  Without  such 
precautionary  measures,  fuel  reduction 
on  Federal  land  in  the  vicinity  may  be 
ineffective  in  significantly  reducing 
conununity  risk. 

The  Federal  land  management 
agencies  are  currently  in  the  process  of 
forming  partnerships  with  the  States, 
Tribes,  and  local  govenunents  to  plan 
fuels  reduction  treatments  targeted  to 
the  urban  wildland  interface  in  the 
vicinity  of  Federal  lands.  These 
partnerships  are  indicative  of  a  shared 
responsibility  to  reduce  wildland  fire 
risks  to  commimities  in  the  interface. 
Successful  implementation  of  this  fuels 
reduction  program  will  require 


commitments  from  all  the  partners 
involved  in  this  effort. 

Congressional  Direction  and  Purpose  of 
Federal  Register  Notice 

As  directed  by  Title  IV  of  the  FY  2001 
Appropriations  Act  for  the  Department 
of  the  Interior  and  Related  Agencies 
(Public  Law  106-291),  the  Secretaries  of 
Agriculture  and  the  Interior  have 
consulted  with  States  and  Tribes  about 
the  development  of  a  list  of  urban 
wildland  interface  communities  within 
the  vicinity  of  Federal  lands,  including 
Indian  trust  and  restricted  lands,  that 
are  at  high-risk  from  wildfire.  This 
initial  list  of  communities  was 
developed  by  States  and  Tribes,  each 
using  criteria  it  determined  appropriate 
for  selecting  communities  at  risk.  The 
list  is  incomplete.  It  will  be  updated  as 
additional  information  from  the  States 
and  Tribes  becomes  available.  The 
information  provided  has  not  been 
altered  by  the  Federal  Agencies.  The 
lists  submitted  by  States  and  Tribes 
have  been  annotated  by  the  Secretaries 
to  identify  commiuiities  aroimd  which 
hazardous  fuel  reduction  treatments -on 
Federal  lands  are  ongoing  or  are 
planned  to  begin  in  fiscal  year  2001 . 
The  list  of  communities  around  which 
treatments  are  planned  may  also  be 
updated  as  the  agencies  further  assess 
treatment  priorities  for  FY  2001.  Some 
conununities  may  be  removed  from  the 
list  if  further  assessment  and  discussion 
among  the  States,  Tribes  and  local 
agencies  indicate  it  is  appropriate  to  do 
so.  Future  updates  of  this  list  will  be 
made  available  electronically  from  the 
National  Interagency  Fire  Center  World 
Wide  Web/Intemet  home  page  at  http:/ 
/www. nifc.gov.  The  list  is  set  out  at  the 
end  of  this  notice. 

This  notice  also  provides  an  initial 
definition  of  urban  wildland  interface 
communities  at  high  risk  from  wildfire, 
and  the  preliminary  criteria  for  risk 
evaluation  and  risk  management  that 
will  initially  be  used  to  focus  hazardous 
fuel  reduction  efforts.  This  definition 
and  these  criteria  were  developed 
cooperatively  by  the  Federal  agencies. 
Tribes,  and  States,  and  may  be  modified 
through  further  consultation  with 
Tribes.  States,  local  governments,  and 
other  interested  parties. 

Urban  Wildland  Interface  Community 
Defimtion 

The  initial  definition  of  urban 
wildland  interface  and  the  descriptive 
categories  used  in  this  notice  are 
modified  from  "A  Report  to  the  Council 
of  Western  State  Foresters — Fire  in  the 
West — The  Wildland/Urban  Interface 
Fire  Problem"  dated  September  18, 
2000.  Under  this  definition,  "the  urban 
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wildland  interface  commimity  exists 
where  hiunans  and  their  development 
meet  or  intermix  with  wildland  fuel." 
There  are  three  categories  of 
communities  that  meet  this  description. 
Generally,  the  Federal  agencies  will 
focus  on  commiuiities  that  are  described 
under  categories  1  and  2.  For  purposes 
of  applying  these  categories  and  Uie 
subsequent  criteria  for  evaluating  risk  to 
individual  communities,  a  structure  is 
understood  to  be  either  a  residence  or  a 
business  faciUty,  including  Federal, 
State,  and  local  government  facilities. 
Structures  do  not  include  small 
improvements  such  as  fences  and 
wildlife  watering  devices. 

Category  1.  Interface  Community 

The  Interface  Community  exists  where 
structures  directly  abut  wildland  fuels. 
There  is  a  clear  line  of  demarcation 
between  residential,  business,  and 
public  structures  and  wildland  fuels. 
Wildland  fuels  do  not  generally 
continue  into  the  developed  area.  The 
development  density  for  an  interface 
community  is  usually  3  or  more 
structures  per  acre,  with  shared 
municipal  services.  Fire  protection  is 
generally  provided  by  a  local 
government  fire  department  with  the 
responsibility  to  protect  the  structm^ 
from  both  an  interior  fire  and  an 
advancing  wildland  fire.  An  alternative 
definition  of  the  interface  commiuiity 
emphasizes  a  population  density  of  250 
or  more  people  per  square  mile. 

Category  2.  Intermix  Community 

The  Intermix  Community  exists  where 
structures  are  scattered  throughout  a 
vrildland  area.  There  is  no  clear  line  of 
demarcation;  wildland  fuels  are 
continuous  outside  of  and  within  the 
developed  area.  The  development 
density  in  the  intermix  ranges  from 
structures  very  close  together  to  one 
structure  per  40  acres.  Fire  protection 
districts  funded  by  various  taxing 
authorities  normally  provide  Ufe  and 
property  fire  protection  and  may  also 
have  wildland  fire  protection 
responsibilities.  An  alternative 
definition  of  intermix  community 
emphasizes  a  population  density  of 
between  28-250  people  per  square  mile. 

Category  3.  Occluded  Community 

The  Occluded  Community  generally 
exists  in  a  situation,  often  within  a  city, 
where  structures  abut  an  island  of 
wildland  fuels  [e.g.,  park  or  open  space). 
There  is  a  clear  line  of  demarcation 
between  structures  and  wildland  fuels. 
The  development  density  for  an 
occluded  community  is  usually  similar 
to  those  found  in  the  interface 
community,  but  the  occluded  area  is 


usually  less  than  1 .000  acres  in  size. 
Fire  protection  is  normally  provided  by 
local  government  fire  departments. 

Preliminary  Criteria  for  Evaluating 
Risk  to  Communities 

The  Secretaries  are  required  to 
publish  in  the  Federal  Register,  by  May 
1.  2001.  a  second  list  of  urban  wildland 
interface  communities  within  the 
vicinity  of  Federal  lands  that  are  at  high 
risk  from  wildfire  in  which  treatments 
will  not  have  begun  during  2001.  The 
Federal  agencies  will  work  with  Tribes. 
States,  local  governments,  and  other 
interested  parties  to  refine  and  narrow 
the  initial  list  of  communities  provided 
in  this  notice,  focusing  on  those  that  are 
at  highest  risk,  as  determined  through 
the  application  of  appropriate  criteria. 
In  discussions  with  States,  Tribes,  local 
governments,  and  other  interested 
parties,  the  Secretaries  will  suggest 
using  the  specific  factors  listed  below, 
as  modified  through  further  discussion 
with  and  input  from  interested  parties, 
in  evaluating  risk  to  communities. 
Similar  risk  factors  will  be  included  in 
interim  guidance  to  the  agencies'  field 
units  that  will  be  required  to  implement 
urban  wildland  treatment  projects 
during  FY  2001. 

Risk  Factor  1 :  Fire  Behavior  Potential 

Situation  1 :  In  these  communities, 
continuous  fuels  are  in  close  proximity 
to  structures.  The  composition  of 
surrounding  fuels  is  conducive  to  crown 
fires  or  high  intensity  surface  fires. 
There  are  steep  slopes,  predominantly 
south  aspects,  dense  fuels,  heavy  duff, 
prevaihng  wind  exposure  and/or  ladder 
fuels  that  reduce  fire  fighting 
effectiveness.  There  is  a  history  of  large 
fires  and/or  high  fire  occurrence. 

Situation  2:  In  these  communities, 
there  are  moderate  slopes,  broken 
moderate  fuels,  and  some  ladder  fuels. 
The  composition  of  surrounding  fuels  is 
conducive  to  torching  and  spotting. 
These  conditions  may  lead  to  moderate 
fire  fighting  effectiveness.  There  is  a 
history  of  some  large  fires  and/or 
moderate  fire  occurrence. 

Situation  3:  In  these  communities, 
grass  and/or  sparse  fuels  surround 
structures.  There  is  infrequent  wind 
exposure,  flat  terrain  with  little  slope 
and/or  predominantly  a  north  aspect. 
There  is  no  large  fire  history  and/or  low 
fire  occiurence.  Fire  fighting  generally  is 
highly  effective. 

Risk  Factor  2:  Values  At  Risk 

Situation  1 :  This  situation  most 
closely  represents  a  community  in  an 
urban  interface  setting.  The  setting 
contains  a  high  density  of  homes, 
businesses,  and  other  facilities  that 


continue  across  the  interface.  There  is  a 
lack  of  defensible  space  where 
persoimel  can  safely  work  to  provide 
protection.  The  community  watershed 
for  municipal  water  is  at  high  risk  of 
being  burned  compared  to  other 
watersheds  within  that  geographic 
region.  There  is  a  high  potential  for 
economic  loss  to  the  conununity  and 
likely  loss  of  housing  units  and/or 
businesses.  There  are  unique  cultural, 
historical  or  natiual  heritage  values  at 
risk. 

Situation  2:  This  situation  represents 
an  intermix  or  occluded  setting,  with 
scattered  areas  of  high-density  homes, 
summer  homes,  youth  camps,  or 
campgrounds  that  are  less  Uian  a  mile 
apart.  This  situation  would  cover  the 
presence  of  lands  at  risk  that  are 
described  under  State  designations  such 
as  impaired  watersheds,  or  scenic 
byways.  There  is  a  risk  of  erosion  or 
flooding  in  the  community  if  vegetation 
bums. 

Risk  Factor  3:  Infrastructure 

Situation  1 :  In  these  communities, 
there  are  narrow  dead  end  roads,  steep 
grades,  one  way  in  and/or  out  routes,  no 
or  minimal  fire  fighting  capacity,  no  fire 
hydrants,  no  surface  water,  no  pressure 
water  systems,  no  emergency  operations 
group,  and  no  evacuation  plan  in  an 
area  surrounded  by  a  fire-conducive 
landscape. 

Situation  2:  In  these  communities, 
there  are  limited  access  routes, 
moderate  grades,  limited  water  supply, 
and  limited  fire  fighting  capability  in  an 
area  surrounded  by  scattered  fire- 
conducive  landscape. 

Situation  3:  In  these  communities, 
there  are  multiple  entrances  and  exits 
that  are  well  equipped  for  fire  trucks, 
wide  loop  roads,  fire  hydrants,  open 
water  sources  (pools,  creeks,  lakes),  an 
active  emergency  operations  group,  and 
an  evacuation  plan  in  place  in  an  area 
surrounded  by  a  fireproof  landscape. 

The  Secretaries  will  work 
collaboratively  with  States,  Tribes,  local 
communities,  and  other  interested 
parties  to  develop  a  ranking  process  to 
focus  fuel  reduction  activities  by 
identifying  communities  most  at  risk. 
Public  input  is  welcome  on  the  form  a 
ranking  system  should  take,  as  is  input 
on  measures  that  may  be  useful  to  assess 
the  impacts  of  fuels  treatment  projects. 

Preliminary  Criteria  Cor  Proiect 
Selection 

After  the  Federal  agencies  consult 
with  States.  Tribes,  local  leaders,  and 
other  interested  parties  on  the  risk  to 
communities,  the  Secretaries  will  work 
collaboratively  with  those  entities  to 
identify  and  prioritize  specific  treatment 
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projects.  Projects  will  be  focused  on 
Federal  land  in  the  urban  wildland 
interface,  and  may  be  extended  to  non- 
Federal  land  that  falls  in  close 
proximity.  All  projects  will  be  subject  to 
review  for  conformance  with  appUcable 
laws,  as  addressed  in  the  report  to 
Congress  that  responds  to  section  5(B)  of 
title  rv  of  the  report  accompanying  the 
FY  2001  Interior  and  Related  Agencies 
Appropriations  Act.  The  agencies 
expect  the  preliminary  criteria  for  risk 
evaluation  identified  above,  modified  as 
appropriate  in  consultation  with 
interested  parties,  to  be  helpful  in 
project  selection.  Among  other  factors 
that  may  be  considered  in  project 
selection  is  the  contribution  the  project 


wiU  make  toward  establishing  an 
adequate  buffer  around,  or  defensible 
space  for,  a  community  at  risk.  By  this 
criterion,  priority  would  be  given  to 
projects  that  are  adjacent  to  combustible 
structures  within  the  interface 
commimities.  Another  factor  will  be  the 
degree  to  which  the  community  actively 
supports  and  invests  in  hazardous  fuel 
reduction  activities  and  programs. 

Support  woidd  be  demonstrated  by  a 
combination  of:  developing  partnerships 
with  adjacent  Federal  agencies.  States, 
and  Tribes;  sharing  costs  for  hazardous 
fuels  reduction  and  fire  prevention 
activities;  enhancing  a  fire-safe 
environment  throu^  enforcement  of 
fire-related  laws,  regulations  and 


ordinances;  appljdng  appropriate 
commimity  planning  practices;  and 
participating  in  the  organization  of  and 
support  for  fire  safety  and  related 
environmental  education. 

Dated:  December  27.  2000. 
For  the  Department  of  Agriculture. 
Dan  Glickman, 
Secretary  of  Agriculture. 

Dated:  December  22,  2000. 
For  the  Department  of  the  Interior. 
Bruce  Babbitt. 
Secretary  of  the  Interior 

Urban-Wildland  Interface  Communities 
in  the  Vicinity  of  Federal  Lands  That 
Are  at  High  Risk  From  Wildfire 


State  Responses  of  the  Urban  Wildland  Interface  Communities 


state 

Alaska  

Alat)ama 

Arkansas  

Arizona 

CaKfomia 

Cotorado  

Connectkajt  

District  of  Cotumbia  

Delaware „ 

Ftorida  

Georgia  „ 

Guam  

HawaM  

kMwa 

hMw 

nw^MS  ..>■>•■•■•••••••••••••••••••••«• 

hKliana  

Kansas  

Kentucky  

Louisiana 

Massachusetts 

MarytarxJ  

Mairw 

Mk^wgan 

Minnesota  

Missouri 

Mississippi 

Montana  _., 

North  Carolina 

tJorth  Dakota 

Netxaska 

New  Hanipshire 

New  Jersey  

New  Mexico  

Nevada  

New  York  

Ot*)  

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rkx)  

Rhode  Island 

South  Carollrta 

South  Dakota 

Tennessee  

Texas  

Utah 

Virginia  

Virgin  Islands  

Vermont  

Washirigton  


Response 


Community  list  provkled. 

Community  list  provkled. 

List  unavailat>le  at  this  time. 

CooMnunity  list  provkJed.  ■ 

Community  list  provkJed. 

Community  list  provkJed. 

No  high-risk  communities  adjacent  to  Federal  lands. 

No  response. 

No  high-risk  communities  adjacent  to  Federal  lands. 

Community  list  provkJed. 

No  response. 

No  response. 

No  response. 

Community  list  provkled. 

Community  list  provkled. 

No  response. 

Community  list  provkled. 

Community  list  provkJed. 

list  unavailable  at  this  time. 

No  response. 

Response  provkJed  by  Trit)e(s),  but  not  the  State. 

Community  list  provkJed. 

Community  list  provkJed. 

Community  list  provkJed. 

Community  list  provkJed. 

No  response. 

Community  list  provkJed. 

Community  list  provkJed. 

Response  provkJed  by  Trit)e(s),  but  not  ttw  State. 

Community  list  provkJed. 

Community  list  provkled. 

Community  list  provkled. 

Community  list  provkled. 

Community  list  provkled. 

Community  list  provkled. 

No  high-risk  communities  adjacent  to  Federal  lands. 

No  high-risk  communities  were  kJentified  by  the  State. 

Community  list  provkled. 

Community  list  provkled. 

Community  list  provkled. 

No  response. 

No  high-risk  communities  adjacent  to  Federal  lands. 

Response  provkled  by  Trit)e(s).  State  list  currently  unavailat>le. 

Community  list  provkJed. 

List  unavailable  at  this  time. 

Community  list  provided. 

Community  list  provkJed. 

Community  list  provkled. 

No  response. 

Community  list  provkled. 

Community  list  provkled. 
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State  Responses  of  the  Urban  Wildland  Interface  Communities— Continued 


state 


Wisconsin 

West  Virginia 
Wyoming  


Response 


Community  list  provided. 
Community  list  provided. 
Community  list  provided. 


Urban  Wildland  Community  List 

Listed  alphabetically  by  State  and 
Community. 

Note,  those  communities  where 
projects  are  ongoing  or  proposed  are 
footnoted  as: 

'  Ongoing  fuels  treatment  project  in  Fiscal 
Year  2001. 

2  Proposed  fuels  treatment  project  for 
Fiscal  Year  2001. 

Alaska 

Alcan,  AK 

Allakaket,  AK 

Anchor  Point,  AK 

Anchorage,  AK 

Big  Delta,  AK 

Big  Lake,  AK 

Butte,  AK 

Clam  Gulch,  AK 

College,  AK 

Cooper  Landing,  AK 

Delta  Jimction,  AK 

Eagle  River,  AK 

Fairbanks,  AK 

Fox  River,  AK 

Fritz  Creek,  AK 

Ft.  Greely,  AK 

Funny  River,  AK 

Happy  Valley,  AK 

Homer,  AK 

Houston,  AK 

Kalifonsky,  AK 

Kasilof,  AK 

Kenai,  AK 

Lazy  Mountain,  AK 

Lime  Village,  AK 

McGrath,  AK 

Meadow  Lakes,  AK 

Moose  Creek,  AK 

Nikiski,  AK 

Ninilchik,  AK 

North  Pole,  AK 

Northway,  AK 

Northway  Jimction,  AK 

Nulato,  AK 

Salamatof,  AK  * 

Soldotna,  AK  \ 

Tanacross,  AK 

Tok,  AK 

Alabama 

Addison,  AL 
Andalusia,  AL 
Anniston,  AL 
Ashland,  AL 
Atmore,  AL 
Baldon  Springs,  AL 
Blanche,  AL 
Bon  Secour,  AL 


Borden  Springs,  AL 
Bradley,  AL 
Brent,  AL 
Bridgeport,  AL 
Centerville,  AL 
Chandler  Springs,  AL 
Cheaha  Moimtain,  AL 
Cherokee,  AL 
Childresburg,  AL 
Choccolocco,  AL 
Coffeeville,  AL 
Curry,  AL 
Daleville,  AL 
Decatiu,  AL 
Delta,  AL 
Dixie,  AL' 
Double  Springs,  AL 
Duncan ville,  AL 
Edwardsville,  AL 
Enterprise,  AL 
Eoline,  AL 
Eufaula,  AL 
Fort  Mitchell,  AL 
Fort  Morgan,  AL 
Fort  Payne,  AL 
Freemanville,  AL 
Gulf  Shores,  AL 
Haleyville,  AL 
Hartselle,  AL 
Hefiin,  AL 
Heilberger,  AL 
HoUis,  AL 

HoUis  Crossroads,  AL 
Himtsville,-AL 
Jacksonville,  AL 
Lawley,  AL 
Lineville,  AL 
Madison,  AL 
Maplesville,  AL 
Millerville,  AL 
Mooresville,  AL 
Moult  on,  AL 
Munford,  AL 
Natural  Bridge,  AL 
Nauvoo,  AL 
Newton,  AL 
Oak  Hill,  AL 
Overbrook,  AL 
Oxford,  AL 
Ozark,  AL 
Phenix  City,  AL 
Piedmont,  AL 
Plantersville,  AL 
Pleasant  Gap,  AL 
Poarch,  AL 
Priceville,  AL 
Pyriton,  AL 
Red  Oak,  AL ' 
Rhodesville,  AL  . 
Scottsboro,  AL 


Sprott,  AL 
Stanton,  AL 
Sycamore,  AL 
Sylacauga,  AL 
Talledega,  AL 
Threet,  AL 
Triana,  AL 
Tuskegee,  AL ' 
Waldo,  AL 
Wetumpka,  AL 
Wing,  AL' 
Winterboro,  AL 

Arizona 

Alpine,  AZ ' 
Arivaca,  AZ 
Bonita  Creek,  AZ 
Camp  Geronimo,  AZ ' 
Cherry,  AZ  2 
Chircahua,  AZ 
Christopher  Creek,  AZ 
Cibola,  AZ 
Colcord,  AZ 
Crown  King,  AZ 
Cutter,  AZ 
Deer  Springs,  AZ 
Desert  View,  AZ '  2 
Eager,  AZ  ^ 
East  Rim  Drive,  AZ » 
Ellision  Creek,  AZ 
Flagstaff,  AZ ' 
Forest  Lakes,  AZ ' 
Geronimo  Estates,  AZ 
Globe,  AZ 
Golden  Shores,  AZ 
Gordon  Canyon,  AZ 
Grand  Canyon  Village,  AZ ' 
Greer,  AZ » 
Groom  Creek,  AZ 
Hawley  Lake,  AZ 
Headquarters,  AZ 
Herber,  AZ  ^ 
Hermit's  Rest,  AZ 
Hideway,  AZ  > 
Highway  64,  AZ 
Hondah,  AZ ' 
Hunter  Creek,  AZ ' 
Hunters  Point,  AZ 
Jeddito,  AZ 
Kaibab  Lodge,  AZ  2 
Keams  Canyon,  AZ 
Kingman,  AZ 
Kitt  Peak,  AZ 
Kohl's  Ranch,  AZ 
Lakeside,  AZ ' 
Linden,  AZ ' 
Little  Field,  AZ 
Maricopa  Colony,  AZ 
McNary,  AZ ' 
Mormon  Lake,  AZ ' 
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Mount  Lenunon,  AZ 

New  River,  AZ  ^ 

North  Rim  Developed,  AZ  ^ 

Nortli  Rim  Historic,  AZ  ^ 

Nutrioso,  AZ^ 

Oak  Creek,  AZ 

Oak  Springs,  AZ 

Oracle,  AZ 

Overgaard,  AZ  ^ 

Parks,  AZ  i 

Payson,  AZ 

Peridot,  AZ 

Pine,  AZ  > 

Pine  Springs,  AZ  ^ 

Pinedale,  AZ  ^ 

Pinelake,  AZ  ^ 

Pinetop,  AZ* 

Pinewood,  AZ 

Pleasant  Valley,  AZ 

Point  of  Pines,  AZ 

Polacca,  AZ 

Prescott,  AZ2 

Saint  John,  AZ 

San  Carlos>  AZ 

San  Pedro,  AZ 

Santa  Cruz,  AZ 

Sasabe,  AZ 

Second  Mesa,  AZ 

Show  Low,  AZ  * 

Strawberry,  AZ  * 

Summit,  AZ 

Supai,  AZ 

Third  Mesa,  AZ 

Tonto  Village,  AZ  * 

Tsaile,  AZ  2 

Walker,  AZ 

Washington  Park,  AZ 

West  Rim  Drive,  AZ 

Whispering  Pines,  AZ 

Whiteriver,  AZ  * 

Williams,  AZi 

Yaki  Point,  AZ  * 

Yavapai  Prescott,  AZ 

Yuma,  AZ 

California 

Acton,  CA 
Adelanto,  CA 
AgouraHiUs.CA'-2 
Alpine,  CA 
Alta  Sierra,  CA 
Altadena,  CA 
Amador  City,  CA 
Angels  Camp,  CA 
Apple  Valley,  CA 
Arcadia,  CA 
Arnold,  CA 
Atascadero,  CA 
Auberry,  CA 
Aubxim,  CA 
Azusa,  CA 
Banning,  CA'  2 
Beale  Air  Force  Base,  CA 
Beaimiont,  CA 
Beverly  Hills,  CA'- 2 
Big  Bear  City,  CAi 
Big  Bear  Lake,  CA ' 
Big  Oak  Flat.  CA 
Bodfish,  CA 


Bolinas,  CA  ^ 

Bootjack,  CA 

Boulder  Creek  High,  CA 

Boulevard,  CA ' 

Bradbxuy,  CA 

Brea,  CA 

Bumey,  CA 

Cabazon,  CA 

Cameron  Park,  CA 

Camp  Pendleton  North,  CA 

Camp  Rest,  CA 

Camptonville,  CA  2 

Canyon  Lake,  CA 

Carlsbad,  CA 

Carpinteria,  CA 

Cascade  Oro,  CA 

Cathedral  City,  CA 

Cedar  Ridge,  CA 

Central  Valley,  CA 

Challenge-Brownsville,  CA 

Cherry  Valley,  CA 

Chester,  CAi 

Chico,  CA 

Chino,  CA 

ChulaVista,CA2 

Claremont,  CA 

Clearlake,  CA  ^ 

Cloverdale,  CA 

Coachella,  CA 

Cobb.  CA 

Colfax.  CA 

Columbia,  CA  > 

Concow,  CA 

Corona,  CA ' 

Coronado,  CA 

Coto  de  Caza,  CA 

Covelo,  CA  * 

Crestline,  CA'-^ 

Del  Monte  Forest,  CA 

Del  Rey  Oaks,  CA 

Desert  Hot  Springs,  CA 

Devonshire,  CA 

Diamond  Bar.  CA 

Diamond  Springs.  CA 

Dollar  Point,  CA 

Dorris,  CA 

Dresserville.  CA 

Duarte.  CA 

Dimsmuir.  CA 

East  Hemet.  CA 

East  Sonora,  CA 

Edwards  Air  Force  Base,  CA 

El  Dorado  Hills,  CA 

El  Toro,  CA 

El  Toro  Marine  Corps  Air  Station,  CA 

Encinitas,  CA 

Escondido,  CA 

Etna,  CA 

Fallbrook,  CA 

Fontana,  CA 

Forest  Knolls.  CA 

Foresthill,  CA  * 

Fort  Jones,  CA  2 

Frazier  Park,  CA 

George  Air  Force  Base,  CA 

Glen  Avon,  CA 

Glendale,  CA 

Glendora,  CA  * 

denshire,  CA 


Grass  Valley.  CA 
Greenville,  CA  ^ 

Groveland,  CA  2 
Happy  Camp,  CA 
Harbison  C^yon,  CA 
Hayfork,  CA  2 
Hemet,  CA ' 
Hesperia,  CA 
Hidden  Meadows,  CA 
Hidden  Valley  Lake,  CA 
Highland,  CA 
Homestead  Valley,  CA 
Hoopa,  CA 
Idyllwild,  CA ' 
Imperial  Beach,  CA 
Indian  Wells,  CA 
Indio,  CA 
Inverness,  CA^ 
lone.  CA 
Irvine.  CA 
Jamestown,  CA 
Jamul,  CA 
Julian,  CA  2 
Kelseyville.  CA  > 
Kemville,  CA 
Kings  Beach,  CA ' 
Klamath,  CA 
La  Canada  Flintridge,  CA 
La  Crescenta,  CA 
La  Habra  Heights,  CA 
La  Quinta,  CA 
La  Verne,  CA 
Lagimitas,  CA 
Lake  Arrowhead,  CA ' 
Lake  Elsinore,  CA 
Lake  Isabella.  CA 
Lake  Nacimiento,  CA 
Lakeland  Village,  CA 
Lakeport,  CA 
Lakeside,  CA  2 
Lakeview,  CA 
Lancaster  CA 
Lewiston.  CA 
Littlerock,  CA 
Lompoc.  CA 
Lone  Pine.  CA  2 
Los  Angeles,  CA  '2 
Los  SerraJios.  CA 
Lower  Lake,  CA 
Loyalton.  CA ' 
Lucerne.  CA 
Magalia.  CA 
Mammoth  Lakes,  CA  2 
March  Air  Force  Base,  CA 
Marina,  CA 
Martinez,  CA 
McCloud,  CA 
Meiners  Oaks,  CA 
Mentone,  CA 
Mill  Valley,  CA  2 
Mira  Monte,  CA 
Mission  Viejo,  CA 
Mi-Wuk  ViUage.  CA 
Mono  Vista,  CA 
Monrovia,  CA 
Monterey,  CA  2 
Montrose,  CA 
Moonstone,  CA 
Moreno  Valley,  CA 


Morongo  Valley,  CA 

Mount  Helix,  CA 

Mount  Shagta,  CA  2 

Moimtain  Mesa,  CA 

Murphys,  CA 

National  City,  CA 

Nevada  City,  CA  2 

Nice,  CA 

Norco.  CA 

North  Auburn.  CA 

North  Fork.  CA'- 2 

Nuevo.  CA 

Oakhurst,  CA2 

Oceanside,  CA 

Ojai,CA2 

Ontario,  CA 

Oroville,  CA 

Oroville  East,  CA 

Pala.  CA ' 

Palermo,  CA 

Palm  Desert,  CA 

Palm  Springs,  CA 

Palmdale,  CA 

Paradise,  CA  2 

Pasadena,  CA 

Perris,  CA 

Phoenix  Lake,  CA 

Pine  Cove,  CA 

Pine  Valley,  CA 

Piru,  CA 

Placerville,  CA 

Plymouth,  CA 

Point  Arena,  CA 

Point  Diune,  CA 

Pollock  Pines.  CA 

Pomona,  CA 

Porterville,  CA ' 

Portola.  CA 

Portola  Hills.  6^ 

Poway,  CA 

Quail  Valley,  CA 

Quincy-East  Quincy,  CA  2 

Rainbow,  CA 

Ramona,  CA 

Rancho  Mirage,  CA 

Rancho  Cucamonga,  CA 

Rancho  Santa  Margarita.  CA 

Redding,  CA  2 

Redlands,  CA 

Rialto.  CA 

Riverside,  CA 

Rosamond,  CA 

Rowland  Heights,  CA 

Rimning  Springs,  CA 

San  Andreas,  CA 

San  Antonio  Heights,  CA 

San  Bemadino,  CA 

San  Clemente,  CA 

San  Diego,  CA 

San  Diego  Country  Estates,  CA 

San  Dimas,  CA 

San  Marcos,  CA 

Sand  City,  CA 

Santa  Barbara,  CA 

Santa  Clarita,  CA ' 

Santa  Rosa,  CA  2 

Santa  Ysabel,  CA ' 

Santee,  CA 

Seaside,  CA 
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Shingle  Springs,  CA ' 

Sierra  Madre,  CA 

Simi  Valley,  CA 

Sonora,  CA 

Soulsbyville,  CA 

South  Lake,  CA 

South  Lake  Tahoe,  CA 

South  Oroville,  CA 

Squaw  Valley,  CA 

Sun  City,  CA 

Sunnyside,  CA 

Susanville.  CA 

Sutter  Creek,  CA 

Sycuan,  CA  2 

TahoeCity.  CA ' 

Tahoe  Vista,  CA 

Tamalpais,  CA 

Temecula,  CA 

Thousand  Oaks,  CA 

Thousand  Palms,  CA 

Tollhouse.  CA ' 

Toulumne,  CA2 

Trabuco  Highlands,  CA 

Trinidad,  CA 

Truckee,  CA ' 

Tuolumne,  CA 

Twain  Harte,  CA 

Upland.  CA 

Val  Verde.  CA  1 

Valle  Vista,  CA 

Valley  Center,  CA'- 2 

Vandenberg  Air  Force  Base,  CA 

Vandenberg  Village.  CA 

Victorville.  CA 

Vista,  CA 

Warner  Springs,  CA^ 

Weed,CA 

Westhaven,  CA 

Westlake  Village,  CA 

Wildomar,  CA 

Willow  Creek,  CA  * 

Winchester,  CA 

Winterhaven,  CA 

Wofford  Heights,  CA 

Woodcrest,  CA 

Wrightwood,  CA  * 

Yosemite  Lakes,  CA 

Yreka,  CA 

Yucaipa,  CA 

Yucca  Valley,  CA 

Colorado 

Abbeyyille.  CO 

Acequia,  CO 

Adelaide,  CO 

Aguilar,  CO 

Akin,  CO 

Alamo,  CO 

Alamosa,  CO 

Alder,  CO 

Alice,  CO 

Allenspark,  CO ' 

Allison,  CO 

Alma,  CO 

Alma  Junction,  CO 

Almont,  CO 

Alpine,  CO 

Alpine  (historical),  CO 

Alta,  CO 


Altman,  CO 

Altona,  CO 

American  City.  CO 

Americus,  CO 

Ames,  CO 

Anaconda,  CO 

Angora,  CO 

Antero  Jimction,  CO 

Antlers,  CO 

Antonito,  CO 

Anvil  Points,  CO 

Apex.  CO 

Ara,  CO 

Arboles,  CO 

Archer,  CO 

Arriola,  CO 

Arrowhead,  CO 

Arrowood,  CO 

Ashcroft,  CO 

Aspen,  CO 

Aspen  Meadows,  CO 

Aspen  Park,  CO 

Aspen  Springs,  CO 

Austin,  CO 

Austin  Post  Office,  CO 

Avon,  CO 

Axial,  CO 

Badito,  CO 

Bailey,  CO 

Bakerville,  CO 

Balarat.  CO 

Baldwin,  CO 

Balltown,  CO 

Baltimore,  CO 

Bark  Ranch  Subdivision,  CO 

Barnes  ville,  CO 

Basalt,  CO 

Battle  Creek,  CO 

Baxterville,  CO 

Bayfield,  CO  2 

Beacon  Hill,  CO 

Bear  River,  CO 

Beaver  Point,  CO  2 

Bedrock,  CO 

Belden,  CO 

Belleview,  CO 

Bellford  Moimtain  Heights,  CO 

Bellvue,  CO 

Bergen  Park,  CO 

Berthoud  Falls,  CO 

Beulah,  CO ' 

Beverly  Hills,  CO 

Big  Elk  Meadows,  CO 

Bighorn.  CO  > 

Biglow,  CO 

Birdseye,  CO 

Black  Eagle  Mill,  CO 

Black  Forest,  CO 

Black  Hawk,  CO 

Blanca,  CO 

Blue  Mountain,  CO 

Blue  Mountain  Subdivision,  CO 

Bhie  River,  CO 

Blue  Valley,  CO 

Bonanza,  CO ' 

Bonanza  Moimtain  Estates,  CO 

Boncarbo,  CO 

Bond,  CO 

Bondad,  CO 


758 


Federal  Register / Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Notices 


Borden ville.  CO 

Boswich  Park,  CO 

Boulder,  CO » 

Boulder  Jimction,  CO 

Bountiful,  CO 

Bowie,  CO 

Box  Prairie,  CO 

Bradford.  CO 

Breckenridge,  CO  ^ 

Breen,  CO 

Breeze  Basin,  CO 

Bridges  Switch,  CO 

Brimstone  Comer,  CO 

Broadmoor,  CO 

Broken  Arrow  Acres,  CO 

Bronquist,  CO 

Brook  Forest,  CO 

Brookside,  CO 

Brookvale,  CO 

Browns  Canon,  CO 

Bnunley,  CO 

Buckhom  Canyon,  CO 

Buckskin  Joe,  CO 

Buena  Vista,  CO 

Buffalo  Creek,  CO  * 

Buford,  CO 

Bums,  CO 

Buttes,  CO 

Cabazon  Subdivision,  CO 

Cameo,  CO 

Camp  Bird,  CO 

Camp  Hale,  CO 

Canon  City,  CO 

Carbon  Junction,  CO 

Carbondale,  CO 

Cardiff.  CO 

Cardinal,  CO 

Caribou,  CO 

Caribou  City,  CO 

Carracas,  CO 

Carterville,  CO 

Cascade,  CO 

Castle  Rock,  CO 

Cathedral,  CO 

Catherine,  CO 

Cattle  Creek,  CO 

Cedar  Cove,  CO 

Cedar  Creek,  CO 

Cedar  Grove,  CO 

Cedar  Point,  CO 

Cedaredge,  CO 

Cedarwood,  CO 

Centerville,  CO 

Central  City,  CO ' 

Chacra,  CO 

Chama,  CO 

Chance,  CO 

Chandler,  CO 

Chattanooga,  CO 

Chavez  Arroyo,  CO 

Chimney  Rock  Post  Office,  CO^ 

Chipeta,  CO 

Chipita  Park,  CO 

Chromo,  CO 

Cimarron,  CO 

Clark,  CO 

Cleora,  CO 

CUffdale,  CO 

Clifton,  CO 


Climax,  CO 

Coal  Creek,  CO 

Coaldale,  CO 

Cobum,  CO 

Cody  Park,  CO 

Cokedale,  CO 

Colby,  CO 

Cold  Spring,  CO 

CoUbran,  CO 

Colona,  CO 

Colorado  City,  CO 

Colorado  Springs,  CO 

Columbine,  CO 

Coliimbine  Valley,  CO 

Columbus,  CO 

Commerce  City,  CO 

Como,  CO 

Conejos,  CO 

Conifer,  CO 

Conifer  Moimtain,  CO 

Copper  Moimtain,  CO 

Copper  Spur,  CO 

Copperdale,  CO 

Cordova  Plaza,  CO 

Cortez,  CO 

Cory,  CO 

Cory  Post  Office,  CO 

Cotopaxi,  CO 

Cottonwood,  CO 

Coventry,  CO 

Cowdrey,  CO 

Craig,  CO 

Craig  Place,  CO 

Craig  South  Highlands,  CO 

Crawford,  CO 

Creede,  CO 

Crescent,  CO 

Crescent  Village,  CO 

Crested  Butte,  CO ' 

Crestone,  CO ' 

Cripple  Creek,  CO 

Crisman,  CO 

Crossons,  CO 

Crow  Hill,  CO 

Crystal.  CO 

Crystola.  CO 

Cuchara,  CO 

Cuema  Verde  Park,  CO 

Dallas,  CO 

De  Beque,  CO 

Deckers,  CO 

Deermont,  CO 

Del  Norte,  CO 

Delagua,  CQ 

Dell,  CO 

Delta,  CO 

Derby  Junction,  CO 

Dillon,  CO 

Dinosaur,  CO  2 

Divide,  CO 

Dolores,  CO  2 

Dome  Rock,  CO 

Dotsero,  CO 

Dove  Creek,  CO 

Dowds  Junction,  CO 

Downieville,  CO 

Drake,  CO 

Ehiffield,  CO 

Dumont,  CO 


Dunckley,  CO 

Dunton,  CO 

Dvuango,  C02 

Durango  West,  CO 

Dyersville,  CO 

Dyke,  CO 

Eagle,  CO 

Eagles  Nest,  CO 

East  Canon,  CO 

East  Portal,  CO 

East  Vancorum,  CO 

Eastonville,  CO 

Echo,  CO 

Eckert,  CO 

Edgemont,  CO 

Edith,  CO 

Edwards,  CO 

Eggers.  CO 

Egnar,  CO 

El  Jebel,  CO 

El  Moro,  CO 

El  Rancho,  CO 

El  Vado,  CO 

Eldora,  CO 

Eldorado  Springs,  CO 

Eldredge,  CO 

Elephant  Park,  CO 

Elk  Creek  Acres,  CO ' 

Elk  Ridge,  CO 

Elkdale,  CO 

Elkhead,  CO 

Elkton,  CO 

Elsmere,  CO 

Enmia,  CO 

Empire,  CO 

Engleville  (abandoned),  CO 

Espinosa,  CO 

Estabrook,  CO 

EstesPark,  CO'-2 

Evansville,  CO 

Everett,  CO 

Evergreen,  CO  ^ 

Fairplay,  CO 

Fairview,  CO 

Falfa,  CO 

Fall  River  Estates  Subdivision,  CO 

Farista,  CO 

Fenders,  CO 

Femcliff,  CO 

Femdale,  CO 

Fink,  CO 

Florence,  CO 

Floresta.  GO 

Florida,  CO 

Florida  Mesa,  CO 

Florissant,  CO 

Fort  Boettcher,  CO 

Fort  Carson,  CO 

Fort  Collins,  CO 

Fort  Gariand,  CO 

Fox  Creek,  CO  2 

Foxton,  CO 

Franktown,  CO 

Eraser,  CO 

Freeland,  CO 

Frisco,  CO 

Frost,  CO 

Fmita,  CO 

Fruitland  Mesa,  CO 


Federal  Register / Vol.  66.  No.  3 /Thursday,  January  4,  2001 /Notices 


759 


Fulford,  CO 

Funston,  CO 

Galena,  CO 

Garfield  (historical),  CO 

Gaskil,  CO 

Gateview,  CO 

Gateway,  CO' 

Gem  Village,  CO 

Genesee,  CO 

Georgetown.  CO 

Gerrard,  CO 

Gillet  (historical),  CO 

Oilman,  CO 

Gilpin,  CO 

Gilson  Gulch,  CO 

Gilsonite,  CO 

Glade  Park,  CO 

Glen  Comfort,  CO 

Glen  Cove,  CO 

Glen  Echo,  CO 

Glen  Eden,  CO 

Glen  Eyie,  CO 

Glen  Haven,  CO 

Glen  Park,  CO 

Glendale,  CO 

Glendevey,  CO 

Glendevey  Post  Office,  CO 

Glenelk,  CO 

Glenisle,  CO 

Glenwood  Springs,  CO 

Gold  Hill,  CO 

Gold  Park,  CO 

Gold  Rim  Subdivision,  CO 

Golden,  CO 

Goldfield,  CO 

Goodell  Corner,  CO 

Goodnight,  CO 

Goodpasture,  CO 

Gothic,  CO 

Gould,  CO  1 

Granby,  CO 

Grand  Island,  CO 

Grand  Junction,  CO 

Grand  Lake,  CO  ^ 

Grand  Mesa,  CO 

Grandview,  CO 

Granite,  CO 

Grant,  CO 

Graymount,  CO 

Green  Mountain,  CO 

Green  Mountain  Falls,  CO 

Green  Mountain  Village,  CO 

Green  Valley  Acres,  CO 

Greenhorn,  CO 

Greenland,  CO 

Greenwood,  CO 

Ground  Hog,  CO 

Guadalupe,  CO 

Guffey,  CO 

Gulnare,  CO 

Gunnison,  CO 

Gunston,  CO 

Gypsum,  CO 

Hahns  Pear,  CO 

Halfway  House,  CO 

Hamilton,  CO 

Hancock,  CO 

Happy  Canyon,  CO 

Harris  Park,  CO 


Haver,  CO 

Hay  Camp,  CO 

Haybro,  CO 

Hayden,  CO 

Heeney,  CO 

Heiberger,  CO 

Henkel,  CO 

Henson,  CO 

Hermosa,  CO 

Herzman  Mesa,  CO 

Hesperus,  CO 

Hessie,  CO 

Hidden  Lake,  Subdivision,  CO 

Hidden  Valley,  CO 

Hideaway  Park,  CO 

Hierro,  CO 

Highland  Park,  CO 

HiUside,  CO 

Hiwan  Hills,  CO 

Holiday  Acres,  CO 

Hollywood,  CO 

Holy  Cross  City,  CO 

Homewood  Park,  CO 

Hooks,  CO 

Hooper,  CO 

Hoovers  Comer,  CO 

Horsetooth  Heights,  CO 

Hot  Sulphur  Springs,  CO 

Hotchkiss,  CO 

Howard,  CO 

Hygiene,  CO 

Idaho  Springs,  CO 

Idledale,  CO 

Idylwilde,  CO 

Ignacio,  CO         , 

lies  Grove,  CO 

Independence,  CO 

Independence  (historical),  CO 

Indian  Creek,  CO 

Indian  Hills,  CO 

Indian  Meadows,  CO 

Indian  Springs  Village,  CO 

Indian  Hills,  CO 

Insmont,  CO 

lola,  CO 

lola  (historical),  CO 

his,  CO 

Iron  City  (historical),  CO 

Ironton,  CO 

hwin,  CO 

Ivywild,  CO 

Jack  Springs,  CO 

Jacks  Cabin,  CO 

Jamestown,  CO 

Jansen,  CO 

Jasper,  CO 

John  Held  Comer,  CO 

Johnson  Village,  CO 

Juanita,  CO 

Juanita  Junction,  CO 

Juniper  Hot  Springs,  CO 

Kannah,  CO 

Kassler,  CO 

Keams,  CO 

Kellytown,  CO 

Keyhole,  CO 

Keystone,  CO 

Kiggin,  CO 

Kings  Canyon,  CO 


Kinikinik,  CO 

Kittredge,  CO 

Kline.  CO 

Knob  Hill,  CO 

Kobe,  CO 

Kokomo,  CO 

Kremmling,  CO 

La  Boca,  CO 

La  Foret,  CO 

La  Garita,  CO 

La  Jara,  CO 

La  Plata,  CO 

La  Posta,  CO 

La  Valley,  CO 

La  Veta,  CO 

La  Veta  Pass,  CO 

Lake  City.  CO 

Lake  George,  CO 

Lake  Shore  Park  Subdivision,  CO 

Lamartine,  CO 

Laporte,  CO 

Larkspur,  CO 

Lawson,  CO 

Lazear.  CO 

Lazy  Acres  Subdivision,  CO 

Leadville.  CO 

Leadville  Junction.  CO 

Leal,  CO 

Leavick,  CO 

Lebanon,  CO 

Lenado.  CO 

Leon,  CO 

Leonard,  CO 

Lewis,  CO 

Leyden,  CO 

Liberty,  Bell,  CO 

Lime,  CO 

Lincoln,  CO 

Lincohi  Hills.  CO 

Lincoln  Park.  CO 

Little  Dam,  CO 

Little  Hills.  CO 

Livermore,  CO 

Log  Hill,  CO 

Loma,  CO 

Loma  Linda.  CO 

Lone  Pine  Estates.  CO 

Lonetree,  CO 

Longview,  CO 

Lookout  Mountain,  CO 

Lost  Acres,  CO 

Louviers.  CO 

Loveland  Heights,  CO 

Loyd,  CO 

Ludlow,  CO 

Lujane,  CO 

Lynn,  CO 

Lyons,  CO 

Mad  Creek,  CO 

Magnolia,  CO ' 

Maher,  CO 

Malachite,  CO 

Malta,  CO 

Manassa,  CO 

Mancos,  CO  ^ 

Manitou  Springs,  CO 

Marble,  CO 

Marshall,  CO 

Marshdale,  CO 
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Maiyvale,  CO 

Masontown,  CO 

Masonville,  CO 

Masonville  Post  Office,  CO 

Mayday,  CO 

Maysville,  CO 

McCoy,  CO 

McGregor,  CO 

McKenzie  Junction,  CO 

McKinley,  CO 

McAlamo  Canyon,  CO 

Mears  Junction,  CO 

Medina  Plaza,  CO 

Meeker,  CO 

Meeker  Park,  CO  '  2 

Mereditli,  CO 

Mesa  Lakes,  CO 

Mesa  Lakes  Resort,  CO 

Mesa  Verde  Park,  CO  2 

Mid  Vail,  CO 

Midland,  CO 

Midway,  CO 

Midway  (historical),  CO 

Millwood,  CO 

Milner,  CO 

Minnehaha,  CO    .. , 

Mintum,  CO 

Miramonte,  CO 

Mishawaka,  CO 

Mitchell,  CO 

Moffat,  CO 

Mogote,  CO 

Mohna,  CO 

Monarch,  CO 

Monson,  CO 

Montbello,  CO 

Monte  Vista,  CO 

Monte  Vista  Estates,  CO 

Monteziuna,  CO 

Montrose,  CO 

Montrose  South,  CO 

Moniunent,  CO 

Monument  Park,  CO 

Moonridge,  CO 

Morely,  CO 

Morrison,  CO 

Morrison  Creek,  CO  * 

Mount  Crested  Butte,  CO 

Mount  Harris,  CO 

Mount  Lincoln,  CO 

Moimt  Vernon  Club  Place,  CO 

Mountain  Estates,  CO 

Moimtain  Meadows  (subdivision),  CO 

Mountain  View,  CO 

Muddy  Pass,  CO 

Muleshoe,  CO 

Mulford,  CO 

Mystic,  CO 

Nathrop,  CO 

Naturita,  CO 

Nederland,  CO 

Needleton.  CO 

Nevadaville,  CO 

New  Castle,  CO 

Newett,  CO 

Nighthawk,  CO 

Ninetyfour,  CO 

Niwot,  CO 

Noel,  CO 


Noland,  CO 

Norrie,  CO 

North  Creede,  CO 

North  Deha,  CO 

North  Vallecito,  CO 

Norwood,  CO 

Nucla,  CO 

Nugget,  CO 

Nutria.  CO 

Oak  Creek,  CO  1 

Oak  Grove,  CO 

Occidental,  CO 

Oehhnann  Park,  CO 

Ohio,  CO  ^ 

Olathe,  CO 

Olava  Post  Office,  CO 

Olympus  Heights,  CO 

Ophir,  CO 

Ophir  Loop,  CO 

Orchard  City,  CO 

Orchard  Comer,  CO 

Orchard  Mesa,  CO 

Orchard  Park.  CO 

Orodell,  CO 

Orsa.CO 

Osier,  CO 

Oiiray,  CO 

Owl  Canyon,  CO 

Oxford,  CO 

Oxyoke,  CO 

Pactolus,  CO 

Pagoda,  CO 

Pagosa  Jimction,  CO 

Pagosa  Springs,  CO 

Paisaje,  CO 

Palisade.  CO 

Palmer  Lake,  CO 

Pando,  CO 

Pandora,  CO 

Paonia,  CO 

Papeton,  CO 

Parachute,  CO 

Paradise  Hills,  CO 

Paradox,  CO 

Park  Center,  CO 

Park  City,  CO 

Park  View,  CO 

Parkdale,  CO 

Parkville.  CO 

Parras  Plaza,  CO 

Parshall,  CO 

Patterson  Place,  CO 

Payne,  CO 

Pea  Green  Comer,  CO 

Peabodys,  CO 

Peacehil  Valley,  CO 

Perigo,  CO 

Peyton,  CO 

Phillipsburg,  CO 

Phippsburg,  CO' 

Phoenix,  CO 

Picaence  Rural,  CO 

Pictou,  CO 

Piedra,  CO  2 

Pike-San  Isabel  Village,  CO 

Pikeview,  CO 

Pine.  CO 

Pine  Brook  Hill  Subdivision,  CO 

Pine  Crest,  CO 


Pine  Jimction,  CO 

Pine  Nook,  CO 

Pine  Valley,  Co 

Pinecliffe,  CO 

Pinewood  Springs,  CO 

Pingree  Park,  CO 

Pinon,  CO 

Pinon  Acres,  CO 

Pitkin,  CO ' 

Pittsburg,  CO 

Placerville,  CO 

Placita,  CO 

Plainview,  CO 

Platte  Springs,  CO 

Pleasant  Valley,  CO 

Pleasant  View,  CO 

Pleasanton,  CO 

Poncha,  Springs,  CO 

Portland,  CO 

Poudre  Park,  CO 

Powderhom,  CO 

Preston,  CO 

Primero,  CO 

Princeton,  CO 

Prospect  Heights,  CO 

Pryor,  CO 

Purgatory,  CO 

Querida,  CO 

Radium,  CO 

Rand,  CO 

Range,  CO 

Rangely,  CO 

Raymond,  CO 

Read,  CO 

Red  Feather  Lakes,  CO  2 

Red  Mesa,  CO 

Red  Moimtain,  CO 

Red  Wing,  CO 

RedcUff,  CO 

Redlands,  CO 

Reds  Place,  CO 

Redstone,  CO 

Redvale,  CO 

Reilly  Canyon,  CO 

Rex,  CO 

Rhone,  CO 

Rico,  CO 

Ridge  at  Hiwan,  CO 

Ridgewood  Subdivision,  CO 

Ridgway,  CO 

Rifle,  CO 

Rio  Blanco,  CO 

Rio  Grande,  CO 

Rist  Canyon,  CO 

Riverside,  CO 

Riverview,  CO 

Robinson  Place,  CO 

Rock  Creek  Park,  CO 

Rockdale,  CO 

Rockvale,  CO 

Rockwood,  CO 

Rocky,  CO 

Roe,  CO 

Rogers  Mesa,  CO 

RoUinsville,  CO 

Romeo,  CO 

Romley,  CO 

Rosedale,  CO 

Rosemont,  CO 


Rosevale,  CO 

Rosita,  CO 

Roswell,  CO 

Rouse,  CO 

Rowena,  CO 

Roxborough  Park,  CO 

Rugby,  CO 

Rulison,  CO 

Russell  Gulch,  CO 

Rustic,  CO' 

Rye,  CO 

Saguache,  CO 

Saint  Ann  Highlands  Subdivision,  CO 

Saint  Elmo,  CO 

Saints  John,  CO 

Sahda,  CO 

Salina,  CO 

Sample,  CO 

Sams,  CO 

San  Isabel,  CO 

San  Luis,  CO 

San  Miguel,  CO 

Sanford,  CO 

Santa  Maria,  CO 

Sapinero,  CO 

Sarcillo,  CO 

Sargents,  CO^ 

Satank,  CO 

Saunders,  CO 

Sawpit,  CO 

Saxton,  CO 

Sedalia,  CO 

Segundo,  CO 

Seven  Hills  Subdivision,  CO 

Seven  Lakes,  CO 

Shaffers  Crossing,  CO 

Shamballah-Ashrama,  CO 

Sharpsdale,  CO 

Shavano,  CO 

Shawnee,  CO 

Sheephom,  CO 

Sherman,  CO 

Shirley,  CO 

Sikes,  CO 

SillsviUe,  CO 

Sih,  CO 

Silver  Cliff,  CO 

Silver  Heists,  CO 

Silver  Plume,  CO 

Silver  Springs,  CO 

Silver  Springs 

Subdivision,  CO 

Silver  Spruce,  CO 

Silverdale.  CO 

Silverthome,  CO 

Silverton,  CO 

Singleton,  CO 

Sky  Village,  CO 

Sleepy  Cat,  CO 

Slick  Rock,  CO 

Smeltertown,  CO 

Smith  Hill,  CO 

Smith  Place,  CO 

Sneffels,  CO 

Snow  Water  Springs,  CO 

Snowmass,  C(D 

Snowmass  Village,  CO 

Somerset,  CO 

South  Fork,  CO ' 


South  Platte,  CO 
Southern  Ute  Indian  Tribe 

Youth  Camp,  CO ' 
Spencer  Heights,  CO 
Sphinx  Park.  CO 
Spike  Buck,  CO 
Springdale,  CO 
Spruce,  CO 
Sprucedale,  CO 
Sprucewood,  CO 
Stage  Coach,  CO ' 
Stanley  Heights,  CO 
Subdivision,  CO 
Stanley  Park,  CO 
Stapleton,  CO 
Starkville,  CO 
State  Bridge,  CO 
Steamboat  H,  CO 
Steamboat  Springs,  CO ' 
StoUsteimer,  CO 
Stone  City,  CO 
Stoner,  CO 
Stonewall,  CO 
Stonewall  Gap,  CO 
Stove  Prairie,  CO 
Stove  Prairie  Landing,  CO 
Stratton,  CO 
Stratton  Meadows,  CO 
Stringtown,  CO ' 
Sugarloaf,CO 
Summerville,  CO 
Summit,  CO 
Simnyside,  CO 
Sunset,  CO 
Sunset  City,  CO 
Sunshine,  CO 
Surles  Meadow,  CO 
Swan,  CO 
Swissvale,  CO 
Switzerland  Park,  CO 
Tabemash,  CO 
Tacoma,  CO 

Tall  Timber  Subdivision,  CO 
Tanglewood  Acres,  CO 
Tarryall,  CO 
Telluride,  CO 
Terico,  CO 
Texas  Creek,  CO 
The  Pines,  CO 
Thomasville,  CO 
Thomburgh,  CO 
Three  Bridges,  CO 
Three  Forks,  CO 
Tiffany,  CO 
Tijeras,  CO 
Tincup,  CO ' 
Tiny  Town,  CO 
Tolland,  CO 
Tomah,  CO 
Toponas,  CO 
Tordal  Estates,  CO 
Torres,  CO 
Towaoc,  CO- 

Trail  Junction  Picnic  Grounds,  CO 
Trappers  Crossing,  CO 
Treasure,  CO 
Trimble,  CO 
Trinidad.  CO 
Troublesome,  CO 


Troutdale.  CO 

Tmjillo,  CO 

Trumbull,  CO ' 

Trump,  CO 

Tuckerville,  CO 

Tungsten,  CO 

Twin  Cedars,  CO 

Twin  Forks,  CO 

Twin  Lakes,  CO 

Twin  Spmce,  CO 

Una,  CO 

Uncompahgre,  CO 

Uncompahgre  Plateau,  CO 

Uravan.  CO 

Ute,  CO 

VaU,CO 

Valdez,  CO 

Vallecito,  CO 

Valley  View,  CO 

Vallie,  CO 

Vallorso,  CO 

Valmont.  CO 

Vanadium,  CO 

Vance  Junction,  CO 

Vancorum,  CO 

Velasquez  Plaza,  CO 

Vemal,  CO 

Victor,  CO 

Vigil,  CO 

Vulcan,  CO 

Wagon  Wheel  Gap,  CO 

Wah  Keeney  Park,  CO 

Walden,  CO 

Wallstreet,  CO 

Walsenburg,  CO 

Waltonia,  CO 

Wandcrest  Park,  CO 

Ward,  CO 

Waterton,  CO 

Waunita  Hot  Springs,  CO 

Weasleskin,  CO 

Weber,  CO 

Webster,  CO 

Weller,  CO 

Wellsville,  CO 

West  Creek,  CO 

West  Dolores.  CO 

West  Vail,  CO 

West  Vancorum,  CO 

Westchffe,  CO 

Weston,  CO 

Wetmore,  CO 

Wheeler  Junction,  CO 

Wheelman,  CO 

Whispering  Pine  Subdivision,  CO 

White  River  City,  CO 

Whitehom,  CO 

Whitepine,  CO ' 

Whitewater,  CO 

Wideawake,  CO 

Widefield,  CO 

Wigwam,  CO 

Wilderness  Lake,  CO 

Will-O-The-Wisp,  CO 

Winfield,  CO 

Wingo,  CO 

Winter  Park,  CO 

Witcher  Ranch,  CO 

Wolcott,  CO 
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Wondervu,  CO 
Woodland  Park,  (X) 
Woody  Creek,  CO 
Yampa.  CO ' 
Yankee.  CO 
Yellow  Jacket,  CO 
Yorkville,  CO 
Zamara,  CO 
Zapata,  CO 

Florida 

Altonnia,  FL 

Astor.  FL 

Astor  Park,  FL 

Avon  Park,  FL 

Baxter,  FL 

Benton,  FL 

Big  Cypress,  FL ' 

Big  Pine  Key,  FL 

Blackhammock  Island,  FL 

Brevard  County,  FL 

Brighton,  FL^ 

Bristol,  FL 

Buckhom,  FL 

Burbank,  FL 

Cape  Canaveral,  FL 

Carrabelle,  FL 

Carraway,  FL 

Cocoa  Beach,  FL 

Copeland,  FL 

Crawffordville,  FL 

Davenport,  FL 

DeLand,  FL 

DeLeon  Springs,  FL 

Destin,  FL 

Eagle  Lake,  FL 

Everglades  City,  FL 

Florida  City,  FL 

Forest  Comers,  FL 

Fort  Kissimmee,  FL 

Fort  Walton,  FL 

Glen  Saint  Mary,  FL 

Golden  Gate,  FL 

Gulf  Breeze,  FL' 

Gulf  Islands  Park  Headquarters,  FL 

Halfmoon  Island,  FL ' 

Harris  Fish,  FL 

Highland  Park  Fish  Camp,  FL 

Hobe  Sound,  FL 

Homestead,  FL 

Hosford,  FL 

Inunokale,  FL ' 

Indian  Lake  Estate,  FL 

Johnson,  FL 

Jupiter  Island,  FL 

Kennedy  Space  Center,  FL 

Kudjoe  Key,  FL 

Lake  City,  FL 

Lanark,  FL 

Little  Torch  Key,  FL 

Ljmne,  FL 

Macclenny,  FL 

Medart,  FL 

Merritt  Island,  FL 

Mexico  Beach,  FL 

Miccosukee  Indian  Village,  FL 

Miccosukee  Reserved  Area,  FL  '•  ^ 

Miccosukee  Trail,  FL ' 

Miles  City,  FL 


Mocassin  Creek,  FL 

Moimt  Carrie,  FL 

Naples,  FL 

Navarre,  FL 

New  Port,  FL 

Niceville,  FL 

No  Name  Key,  FL 

Oak  Hill,  FL 

Ocala,  FL 

Olustee,  FL2 

Orange  Springs,  FL 

Oyster  Bay,  FL 

Panacea,  FL 

Panama  City,  FL 

Pine  Island,  FL 

Pittman,  FL 

Plantation  Hill",  FL 

Ponciana,  FL 

Port  Samt  Johns,  FL 

Purify  Bay,  FL 

Reservation  Road,  FL 

Royal  Palm,  FL 

Rural  Miami-Date  Coimty,  FL 

Saint  Marks,  FL 

Salt  Springs,  FL » 

Sanderson,  FL 

Scottmoor,  FL 

Seaside,  FL 

Sebring,  FL 

Shell  Point,  FL 

Shell  Road  Fish  Camp,  FL 

Silver  Springs,  FL 

Sopchoppy,  FL ' 

Spring  Creek,  FL 

Sugarload  Key,  FL 

Tallahassee,  FL 

Taylor,  FL 

Titusville,  FL 

Umatilla,  FL 

VillaVenyce,  FL»-2    ' 

Wakulla,  FL 

Wakulla  Beach,  FL 

Welaka,  FL 

Woodville,  FL 

Iowa 

Beebeetown,  lA 
California  Jimction,  lA 
Loveland,  lA 
Missouri  Valley,  lA 
Modale,  LA 

Idaho 

Aberdeen,  ID 
Acequia,  ID 
Adrian,  ID 
Ahsahka,  ID 
Albeni,  ID 
Albion,  ID 
Ahno,  ID 
Alpine,  ID 
Alta,  ID 

American  Falls,  ID 
Arbon,  ID 
Arbon  Valley,  ID  ^ 
Arco,  ID 
Arimo,  ID 
Ashton,  ID 
Asotin,  ID 


Athol,  ID 
Atlanta,  ID 
Atomic  City,  ID 
Avery,  ID 
Baker,  ID 
Bancroft,  ID 
Banida,  ID 
Banks,  ID 

Bannock  Creek,  ID  ^ 
Basalt,  ID 
Bayview,  ID 
Bearpaw,  ID 
Bellevue,  ID 
Bennington,  ID 
Bern,  ID 
Blackfoot,  ID 
Blanchard,  ID 
Bliss,  ID 
Bloomington,  ID 
Bluebell,  ID 
Boise,  ID  2 
Bone,  ID 

Bonners  Ferry,  ID 
Bovill,  ID 
Bowmont,  ID 
Bruneau,  ID 
Buhl,  ID 
Burke,  ID 
Burley,  ID ' 
Butte  City,  ID 
Cabinet,  ID 
Calder,  ID 
Caldwell,  ID 
Cambridge,  ID 
Carey,  ID ' 
Careywood,  ID 
Carmen,  ID 
Cascade,  ID 
Castleford,  ID 
Cataldo,  ID 
Cavendish,  ID 
Centerville,  ID 
Challis,  ID' 
Chatcolet,  ID 
Chester,  ID 
Chubbuck,  ID 
Clark  Fork,  ID 
Clarkia,  ID 
Clayton,  ID 
Clearwater,  ID 
CUfton,  ID 
Cobalt,  ID 
Cocolalla,  ID 
Coeiu  d'Alene,  ID 
Colbum,  ID 
Conda,  ED 
Conner  Creek,  ID 
Coolin,  ID 
Cora,  ID 
Corral,  ID 
Cottonwood,  ID 
Council,  ID 
Craigmont,  ID 
Crouch,  ID 
Culdesac,  ID 
Cupnun,  ID 
Dalton  Gardens,  ID 
Darlington,  ID 
Dayton,  ID 


De  Smet,  ID 
Deary, ID 
Delco,  ID 
Dietrich,  ID  ^ 
Dingle.  ID 
Dixie.  ID  • 
Donnelly,  ID 
Dover,  ID 
Downey,  ID 
Driggs,  ID 
Drummond,  ID 
Dubois,  ID 
Eagle,  ID 
East  Hope,  ID 
Eastport,  ID 
Eden,  ID 
Elba,  ID 
Elk  Bend,  ID 
Elk  City,  ID 
Elk  River.  ID ' 
Elmire,  ID 
Emmett,  ID 
Enaville,  ID 
Evergreen.  ID 
Fairfield,  ID 
Farmington,  ID 
Feh,  ID 
Fenn,  ID 
Ferdinand,  ID 
Feman  Lake,  ID 
Femwood,  ED 
Filer,  ID 
Firth,  ID 
Fish  Haven,  ID 
Forest,  ID 
Fort  Hall,  ID 
Franklin.  ID 
Freedom,  ID 
Fruitland,  ID 
Fruitvale,  ID 
Gannett,  ID 
Garden  City  ..ID 
Garden  Valley,  ID  2 

Gardena,  ID 
Garfield.  ID 
Garrison.  ID 
Gem,  ID 
Genesee,  ID 
Geneva,  ID 
Georgetown,  ID 
Gibbonsville.  ID ' 
Gilmore,  ID 
Glenns  Ferry.  ID 
Golden,  ID 
Gooding,  ID  ^ 
Grace,  ID 
Grandview.  ID 
Grangemont.  DD 
Grangeville.  ID  > 
Granite,  ID 
Grasmere,  ID 
Greencreek,  ID 
Greenleaf,  ID 
Greer,  ID 
Hagerman,  ID 
Hailey,  ID 
Halfway,  ID 
Hamer,  ID 
Hammett.  ID 


Hansen.  ID 
Harper,  ID 
Harpster,  ID ' 
Harrison,  ID 
Harvard, ID ' 
Hatwai,  ID ' 
Hauser,  ID 
Hay  den,  ID 
Hayden  Lake.  ID 
Hazelton.  ID 
Headquarters.  ID 
Heise,  ID 
Helmer,  ID ' 
Heybum,  ID 
Hill  City,  ID 
Holbrook,  ID 
Hollister,  ID 
Homedale,  ID 
Hope,  ID 

Horseshoe  Bend,  ID 
Howe,  ID ' 
Huetter,  ID 
Idaho  City,  ID  2 
Idaho  Falls.  ID 
Indian  Valley,  ID 
Inkom.  ID 
lona.  ID 
Irwin.  ID 
Island  Park.  ID^ 
Jerome.  ID  ^ 
Jordan  Valley,  ID 
Juliaetta,  ID 
Jimtiu-a.  ID 
Kamiah.  ID'2 
Kellogg.  ID 
Kendrick.  ID 
Ketchiun.  ID 
Keutervile.  ID 
Kilgore.  ID 
Kimberly.  ID 
King  Hill.  ID 
Kingston,  ID 
Kleinschmidt,  ID 
Kooskia,  ID'  2 
Kootena,  ID 
Kuna,  ID 
Laclede,  ID 
Lake  Fork,  BD 
Lakeview,  ID 
Lamb  Creek,  ID 
Lane,  ID 
Lapwai,  ED ' 
Lava  Hot  Springs,  ID 
Leadore,  ID 
Lenore.  ID 
Leon,  ID 
Letha,  ID 
Lewiston.ID 
Lewisville.  ID 
Lincoln,  ID 
Lookout,  ID 
Lorenzo,  ID 
Lost  River,  ID 
Lowell,  ID ' 
Lovtmian,  ID  2 
Lucille,  ID 
Machaund,  ID 
Mackay,  ID ' 
Macks  Inn,  ID 


Malad.  ID 

Malta,  ID 

Marsing,  ID 

Marysville,  ID 

May,  ID 

Mayfield,  ID 

McCalLiD 

McCammon,  ID 

Meadows,  ED  2 

Medimont,  ID 

Melba.  ID 

Meridian.  ID 

Middleton,  ID 

Midvale,  ID 

Minidoka.  ID 

Mink  Creek,  ID 

Monteview,  ID 

Montpelier.  ID 

Mo'bre.  ID 

Moreland,  ID 

Moscow,  ID 

Mount  Idaho,  ID 

Mountain  City,  ID 

Mountain  Home.  ID 

Mud  Lake.  ID 

Mullan.  ID 

Murphy,  ID 

Murray.  ID 

Murtaugh,  ID 

Myrtle.  ID 

Namps,  ID 

Naples.  ID 

New  Meadows,  ID 

New  Plymouth,  ID 

Newacres,  ID 

Newdale,  ID 

Nezperce,  ID 

Nordman,  ID  2 

Norland.  ID 

North  Bannock  County,  ID 

North  Fork.  ID ' 

North  Lapwai.  ID 

Notus.  ID 

Oakley.  ID 

Ola.  ID 

Oldtown.  ID 

Onaway.  ID 

Orofino.  ID 

Osbum.  ID 

Ovid.  ID 

Owyhee.  ID 

Oxford.  ID 

Pardee,  ID 

Paris,  ID 

Parker,  ID 

Parma,  ID 

Patterson,  ID 

Paul,  ID 

Pauline,  ID 

Payette,  ID 

Peck,  ID 

Picado, ID 

Pierce,  ID ' 

Pine,  ID 

Pinehurst,  ID 

Pineville.  ID 

Pingree.  ID 

Placerville.  ID  2 

Plummer.  ID  2 
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Pocatello,  ID  > 
Pollock,  ID 
Ponderay,  ID 
Porthill.  ID 
Post  Falls,  ID 
Potlatch.  ID » 
Prairie,  ID 
Preston,  ID 
Pri chard,  ID 
Priest  Lake,  ID 
Priest  River.  ID 
Princeton,  ID 
Quell,  ID 
Raft  River,  ID 
Rathdnun,  ID 
Reubens,  ID 
Rexburg,  ID 
Reynolds,  ID 
Richfield,  ID  ^ 
Riddle,  ID 
Ridgeview,  ID 
Rigby,  ID 
Riggins,  ID^ 
Ririe,  ID 
Riverside,  ID 
Roberts,  ID 
Rock  Creek,  ID 
Rockford,  ID » 
Rockland,  ID 
Rogerson,  ID 
Rose  Lake,  ID 
Rupert,  ID 
Sagle.ID 
Salmon,  ID  ^ 
Samaria,  ID 
Samuels,  ID 
Sanders,  ID 
Sandpoint.  ID 
Santa,  ID 
Setters,  ID 
Shelley,  ID 
Shoshone,  ID  ^ 
Shoup.  ID 
Silverton,  ID 
SUckpoo,  ID 
Smelterville,  ID 
Smiths  Feiry,  ID 
Soda  Springs,  ID 
South  Moimtain,  ID 
Southwick,  ID 
Spalding,  ID 
Spencer,  ID  ^ 
Spirit  Lake,  ID 
Springfield,  ID 
St.  Anthony,  ID 
St.  Charles,  ID 
St.  Joe,  ID 
St.  Maries,  ID 
Stanley,  ID 
Star,  ID 
State  Line,  ID 
Sterline,  ID 
Stites,  ID 
Stone,  ID 
Sugar  City,  ID 
Sun  Valley,  ID 
Sunbeam,  ED ' 
Swan  Valley,  ID 
Swanlake,  ID 


Sweet,  ID 
Sweetwater,  ID 
Tendoy,  ID 
Tensed,  ID 
Terrenton,  ID 
Teton,  ID 
Tetonia,  ID 
Thatcher,  ID 
Thornton,  ID 
Three  Creek,  ID 
Time,  ID 
Tipanuk,  ID 
Troy,  ID 
Twin  Falls,  ID 
Ucon,  ID 
Victor,  ID 
Viola,  ID 
Virginia,  ID 
Waha,  ID» 
Wallace.  ID  2 

Warm  Lake,  ID 
Warm  River,  ID 
Warren,  ID  2 
Wayan,  ID 
Webb,  ID 
Weider,  ID 
Weippe,  ED  ^ 
Weiser,  ID 
WeUesley,  ID 
Wendell,  ID 
Westmond,  ID 
Weston,  ID 
White  Bird,  ID 
Wilder,  ID 
Winchester,  ID 
Woodland,  ID 
Worley,  ID  ^ 
Yellow,  Pine,  ID '2 
Yost,  ID » 

Indiana 

Abydel,  IN 
Algiers,  IN 
Apalona,  IN 
Arlington,  IN 
Arthur,  IN 
Augusta,  IN 
Ayrshire,  IN 
Bartlettsville,  IN 
Bean  Blossom,  IN 
Beatrice,  IN 
Beverly  Shore,  IN 
Birdseye,  IN 
Bloomington,  IN 
Boone  Grove,  IN 
Branchville,  IN 
Brandon,  IN 
Braodville,  IN 
Braxtons  Siding,  IN 
Brownstown,  IN 
Burdick,  IN 
Bums  Harbor,  IN 
Campbelltown,  DM 
Cannelton,  IN 
Cascade,  IN  , 
Cato,  IN 

Chambersburg,  IN 
Chesterton,  IN 
Chestnut  Ridge,  IN 


Clear  Creek,  IN 

Cobbs  Comer,  IN 

Crisman,  IN 

Dabney,  IN 

Derby,  IN 

Dexter,  IN 

Dodd,  IN 

Dolan,  IN 

Dongola,  IN 

Douglas,  IN 

Dudleytown,  IN 

Ehuie  Acres,  IN^ 

Eastern  Heights,  IN    , 

Ellettsville,  IN 

English,  EN 

Fleener,  IN 

Four  Comer,  IN 

Francisco,  IN 

Freetown,  IN 

French  Lick,  IN 

Fritz  Comer,  IN 

Fumesville,  IN 

Garyton,  IN 

Gatchel,  IN 

Gerald,  IN 

Graham  Woods,  IN 

Gray  Junction,  IN 

Cudgel,  IN 

Hagland,  IN 

Handy,  IN 

Hardingtongrove,  IN 

Harrodsburg,  IN 

Hartwell,  IN 

Hayden,  IN 

Heltonville,  IN 

Holton,  IN 

Hoosier  Acres,  IN 

Hurleburt,  IN 

Ironton,  IN 

Iva,  IN 

Kelley  Point,  IN 

Kings,  IN 

Kirksville,  IN 

Kriete  Comer,  IN 

Lacy,  IN 

Lake  Eliza,  IN 

Lcike  of  Four  Seasons,  IN 

Lauer,  IN 

Leavenworth,  IN 

Leopold,  IN 

Lilly  Dale,  IN 

Lost  River,  IN 

Lyles,  IN 

Magnet,  IN 

Marlin  Hills.  IN 

McCool,  IN 

Mentor,  IN 

Morgan  Park,  IN 

Mt.  Pleasant,  IN 

Mt.  Tabor,  IN 

Miuen,  IN 

Nathez,  IN 

New  Farmington,  IN 

New  Unionville,  IN 

Oak  Hill.  IN 

Oakland  City,  IN 

Odgen  Chmes,  IN 

Oriolie,  DM 

Otwell.  IN 
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PaoU,  IN 
Patoka,  IN 
Pikeville,  IN 
Pleasant  Valley,  IN 
Portage,  IN 
Porter.  DM 

Porter  Crossroad,  IN 
Princeton,  IN 
Prospect,  IN 
Ranger,  IN 
Rocky  Point,  IN 
Roland,  IN 
Rome,  IN 
Rusk,  IN 
Sanders,  IN 
Schnellville,  IN 
Seymour,  IN 
Shoals,  IN 
Smithville,  IN 
South  Haven,  IN 
Spraj^own,  IN 
St.  Croix,  IN 
Stampers  Creek,  IN 
Stendall,  IN 
Stinesville.  IN 
Sunny  Slopes,  IN 
Syria,  IN 
Tell  City,  IN 
Terry,  IN 
Tobinsport,  IN 
Town  of  Pines.  IN 
TovraofTroy,  IN 
Tremont,  IN 
Unionville,  IN 
West  Baden  Springs,  IN 
Western  Acres,  IN 
Willow  Creek,  IN 
Willow  Valley,  IN 
Windom,  IN 
Winslow,  IN 
Woodlawn  Grove,  IN    , 
Wyandotte,  IN 
Yenne,  IN 
Zehna,IN 
Zoar,  IN 

Kansas 

Blue  Rapids,  KS 
Cameiro,  KS 
Clinton,  KS 
Delia,  KS 
Elkhart,  KS 
Glade,  KS 

Grandview  Plaza.  KS 
Hartford,  KS 
Hillsdale.  KS 
Jimction  City.  KS 
Kanopolis,  KS 
Kanwaka,  KS 
Keats,  KS 
Kickapoo,  KS 
Kirwin,  KS 
Leavenworth,  KS 
Lebo,  KS 
Mayetta,  KS 
Melvem,  KS 
Meriden,  KS 
Michigan  Valley,  KS 
Milford,  KS 


Neosho  Rapids,  KS 
Ogden,  KS 
Ohvet,  KS 
Oskaloosa,  KS 
Ottumwa,  KS 
Ozawkie,  KS 
Perry,  KS 
Pleasanton,  KS 
Powhattan.  KS 
Randolph,  KS 
Reading.  KS 
Reserve,  KS 
Riley,  KS 
Rock  Creek,  KS 
RoUa,  KS 
Spring  Hill,  KS 
Strong  City,  KS 
Stull,  KS 
Trading  Post,  KS 
Valley  Falls,  KS 
Vassar,  KS 
Wakefield,  KS 
White  Cloud,  KS 
Woodmff,  KS 

Massachusetts 

Aquinnah,  MA 
Chatham,  MA 
Eastham,  MA 
Lobsterville,  MA 
Orleans,  MA 
Provincetown,  MA 
Truro,  MA 

Wampanoag  Tribe,  MA 
Wellfleet,  MA  i 

Maryland 

Aberdeen.  MD 

Aberdeen  Proving  Grounds,  MD 

Bel  Air,  MD 

Cambridge,  MD 

Carroll  County,  MD 

Cumberland.  MD 

Federalsburg.  MD 

Fort  Detrick,  MD 

Fort  Smallwood,  MD 

Frederick  City,  MD 

Frostburg,  MD 

Fmitland,  MD 

Gaithersburg,  MD 

Kent  Island,  MD 

Lake  Liganore,  MD 

LaPlata,  MD 

Laurel,  MD 

Lusby,  MD 

Ocean  Pines,  MD 

Parsonsburg,  MD 

Port  Tobacco,  MD 

Princess  Anne,  MD 

Rt.  30 1  Corridor,  MD 

Snow  Hill,  MD. 

Solomons,  MD 

St.  Mary's  Coiuity,  MD 

Waldorf,  MD 

Maine 

Albany,  ME  2 
Bar  Harbor,  ME  2 
Bethel,  ME 


Bnmswick,  ME 
Caribou,  ME 
Caswell,  ME 
Connor,  ME 
Cooks  Comer,  ME 
Cutler,  ME 
Edmunds,  ME 
Fort  Fairfield,  ME 
Fowler,  ME 
Gilead.  ME 
Greenbush.  ME 
Greenfield.  ME 
Hall  Quarry.  ME  ^ 
Hull's  Cove,  ME '  2 
Indian  Township,  ME 
IsleAuHaut,  ME'-2 
Kennebunk,  ME 
Kennebunkport,  ME 
Limestone,  ME 
Lovell,  ME 
Manset,  ME 
Marion,  ME 
Milford,  ME 
Northeast  Harbor.  ME  2 
Old  Town.  ME 
Otter  Creek.  ME  2 
Princeton.  ME 
Schoodic  Point,  ME 
Seal  Harbor,  ME  2 
Southwest  Harbor,  ME 
Stoneham,  ME 
Topsham,  ME 
Tremont,  ME  > 
Trescott,  ME 
Waite,  ME 
Waterford,  ME 
West  Tremont,  ME 
Whiting,  ME 

Michigan 

Baldwin,  MI  ^ 
Bay  Millis  Main,  MI 
Bay  Mills  North,  MI 
Dublin,  MI 
Glennie,  MI  ^ 
Hannahville  Main,  MI 
Holton,  MI 
Hoxeyville,  MI 
Irons,  MI 
Luzerne,  MI  * 
Mack  Lake,  Mil 
Mio,  MI' 
Oscoda,  MI  1 
Raco, MI2 
Rapid  River,  MI ' 
Saint  Helen,  MI 
Seney,  MI 
South  Branch,  MI 
Stonington,  MI 
Trenary,  MI 
Trout  Lake,  MI 
Twin  Lake.  MI 
Wellston.  MI 
Wolf  Lake,  MI 
Woodville,  MI 

Minnesota 

Auroa,  MN 
Babbit,  MN 
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BaUQub.MNi 
Becker,  MN 
Bemidji,  NfN 
Bena.  MN 
Big  Lake.  MN 
Blackduck,  MN 
Bowstring,  MN 
Boy  River,  MN » 
Brimson,  MN 
Britt,  MN  1 
Brookston,  MN 
Bumsville,  MN 
Cass  Lake,  MN 
Chisholm,  MN 
Clear  Lake,  MN 
Cloquet,  MN  ^ 
Cook,  MN  1 
Crane  Lake,  MN 
Deer  lUver,  MN 
Duluth,  MN 
Eagan,  MN 
East  Bethel  City,  MN 
East  Lake,  MN 
Elbow  Lake.  MN  ^ 
Ely.  MN 

Federal  Dam.  MN  ^ 
Grand  Portage,  MN 
Gunflint  Corridor.  MN » 
Harris,  MN 
Hibbing,  MN 
Hovland,  MN 
Hoyt  Lakes,  MN 
Indian  Pt.,  MN 
Inger,  MN 

International  Falls,  MN 
IsabeUa,  MN 
Jessie  Lake,  MN 
Kabetogama,  MN 
Linwood  Township,  MN 
Little  Rock,  MN 
Maple  Hill,  MN 
Marcell,  MN 
McGregor,  MN 
Mission,  MN 
Motley,  MN 
Nashwauk,  MN 
Naytahwaush.  MN 
Nett  Lake.  MN 
North  Branch,  MN 
Onigum,  MN 
Or,  MN 
Pahnquist,  MNi 
Pen,  MN 
Pike  Sandy,  MN 
Pine  Point,  MN 
Poneman,  MN 
Ponsfbrd,  MN 
Princeton,  MN 
Ranier,  MN 
Red  Lake,  MN 
Redby,  MN 
Remer,  MN  ^ 
Rice  Lake,  MN 
Rush  City,  MN 
Sawyer.  MN 
Side  Lake.  MN 
Squaw  Lake,  MN 
Staples,  MN 
Talmoon,  MN 


Taylor  Falls,  MN 
Tower,  MN 
Vermillion,  MN 
Vineland,  MN 
Virginia.  MN 
Walker.  MN 
White  Earth.  MN ' 
Whiteface  Reservoir,  MN 
Zimmerman,  MN 

Mississippi 

Betheden,  MS  ^ 
Bogue  Chitto,  MS  ^ 
Bogure  Chitto.  MS  2 
Clinton,  MS  2 
Conehatta,  MS » 
Conehatta,  MS  2 
Craig  Springs,  MS  2 
Cybur,  MS  2 
French  Camp,  MS  2 
Gautler,  MS  2 
Hanleyfield.MS2 
Industrial,  MS  2 
Kirkville.MS2 
Koscuisko,  MS  2 
Longview.  MS  2 
Natchez,  MS  2 
Natchez  Trace  R.S..  MS  2 
Nicholson,  MS  2 
Ocean  Springs.  MS  2 
Oktoc,MS2 
Pecan,  MS  2 
Picayime,  MS  2 
Port  Gibson.  MS  2 
Raymond,  MS  2 
Ridgeland,  MS2 
Saltillo,  MS2 
Singleton.  MS  2 
Standing  Pine,  MS  2 
Standing  Pine,  MS  2 
Starkville,MS2 
Tupelo.  MS  2 
Warren  County,  MS  2 

Afontana 

Absarokee,  MT 
Alberton,  MT2 
Alzada,  MT 
Amsterdam,  MT 
Anaconda,  MT 
Arlee.  MT 
Ashland.  MT  2 
Augusta.  MT  2 
Avon,  MT 
Babb,MT2 
Baker,  MT 
Belfiy,  MT 
Belgrade,  MT 
Beh,  MT 
Big  Arm,  MT 
Big  Sandy,  MT 
BigSky.  MTi 
Big  Timber,  MT 
Bigfork.  MT 
Billings,  MT 
Bimey.  MT2 
Bimey  Divide,  MT  2 
Bonner.  MT 
Boulder.  MT 


Box  Elder  Crk  to  Smalls,  MT 

Box  Elder  Village,  MT  '•  2 

Bozeman,  MT 

Bridger,  MT 

Broadus.  MT 

Brockton.  MT  2 

Brockway.  MT 

Browning.  MT 

Busby.  MT 

Butte.  MT  2 

Camas  Prairie.  MT  ^ 

Camerson.  MT 

Canyon  Creek,  MT 

Cardwell,  MT 

Cascade,  MT 

Charlo,  MT 

Chester,  MT 

Chinook,  MT 

Choteau,  MT 

Circle,  MT 

Clancy,  MT 

Clinton,  MT 

Clyde  Park,  MT 

Colstrip,  MT 

Coliunbia  Falls,  MT 

Coliunbus,  MT 

Condon.  MT 

Conner,  MT 

Conrad.  MT 

Cooke  City,  MT^ 

Coram,  MT 

Corvallis,  MT 

Crackerville,  MT 

Crane,  MT 

Crow  Agency,  MT  ••  2 

Culbertson,  MT 

Custer.  MT 

Darby.  MT 

Dayton,  MT 

De  Borgia,  MT 

Deer  Lodge,  MT 

DeU,MTi 

Denton,  MT 

Dillon,  MT 

Dixon,  MT 

Dnunmond,  MT 

Duck  Creek  Drainage.  MT 

Dutton,  MT 

East  Glacier.  MT  2 

East  Helena.  MT 

East  Shore  Flathead  Lake,  MT^ 

Edgar.  MT 

Ekalaka.  MT 

Elliston,  MT 

Emmigrant,  MT 

Ennis,  MT 

Essex,  MT  2 

Eureka,  MT^ 

Evaro,  MT 

Fairfield,  MT 

Fairview,  MT  , 

Fallon,  MT 

Ferdig,  MT 

Fishtail,  MT 

Flaxville,  MT 

Florence,  MT 

Floweree,  MT 

Forsyth,  MT 

Fort  Benton,  MT 
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FortKipp,  MTi 

Fort  Peck,  MT 

Fortine,  MT  1 

Frazer,  MT2 

Frenchtown,  MT 

Froid.  MT 

Fromberg.  MT 

Gallantin  Gateway.  MT  ^ 

Gardiner,  MT 

Garrison,  MT 

Garryownen,  MT 

Geraldine,  MT 

Geyser,  MT 

Glasgow,  MT 

Glendive,  MT 

Grass  Range.  MT 

Great  Falls,  MT 

Hall,  MT 

Hamilton,  MT 

Hardin,  MT 

Harlem,  MT 

Harlowton.  MT 

Havre.  MT 

Hays.  MTi 

Haystack  Loop  &  Villages,  MT 

Heart  Butte,  MT  2 

Helena,  MT  1 

Highway  93  Corridor,  MT2 

Hilger,  MT 

Hobson,  MT 

Hot  Springs,  MT  2 

Hungry  Horse.  MT 

Huntley.  MT  1      , 

Huson,  MTi 

Hysham.  MT. 

Ingomar.  MT 

Ismay.  MT 

Jackson.  MT 

Jefferson  City.  MT 

Jocko  River  Corridor,  MT 

Joliet,  MT 

Joplin,  MT 

Jordan,  MT 

Judith  Gap,  MT » 

Kalispell,  MT 

Kila,MT 

Kiowa,  MT  2 

Lakeside,  MT  ^ 

Lambert,  MT 

Lame  Deer,  MT  2 

Laurel,  MT 

Lavina,  MT 

Lewistown,  MT 

Ubby.MTi 

Lima,  MT 

Lincohi,  MT  1 

Little  Badger,  MT  2 

Livingston.  MT 

Lodgegrass,  MT  '-2 

Lodgepole,  MT  * 

Lolo,  MT 

Loma,  MT 

Lustre,  MT 

Malta,  MT 

Manhattan,  MT 

Marion,  MT 

Martin  City,  MT 

McAlUster,  MT 

Mcleod,  MT 


Medicine  Lake,  MT 

Mehose,  MT 

Miles  City,  MT 

Milhown,  MT 

Missoula,  MT  ^ 

Moore,  MT 

Mott,  MT 

Muddy  Cluster,  MT  2 

Mussellshell,  MT 

Neilhart,  MT 

Noxon,  MT 

Nye,  MT 

Oilmont,  MT 

Olney,  MT 

Opheim,  MT 

Oswego,  MT  2 

Ovando,  MT 

Pablo,  MT 

Paradise,  MT 

Park  City,  MT 

Parker  Canyon,  MT 

Philipsburg,  MT 

Pinesdale,  MT 

Plains,  MT 

Plentywood,  MT 

Plevna,  MT 

Polaris,  MT 

Polebridge,  MT2 

Poison,  MT  2 

Pony,  MT 

Poplar,  MT  ^ 

Pray,  MT 

Proctor,  MT 

Pryor,  MT'-2 

Ransay,  MT 

Rapelje,  MT 

Ravalli,  MT 

Red  Lodge,  MT 

Reed  Point,  MT 

Rexford,MTi 

Richey,  MT 

Roberts.  MT 

Rocky  Boy  Townsite,  MT 

Ronan,  MT 

Roundup,  MT 

Roy.  MT 

Ryegate,  MT 

Saco.  MT 

SaintXavier.  MT>-2 

Saltese.  MT 

Sand  Coulee.  MT 

Scobey.  MT 

SeeleyLake,  MT2 

Shelby,  MT 

Shepherd,  MT 

Sheridan,  MT 

Sidney,  MT 

Simms,  MT 

Somers,  MT  1 

St.  Ignatius,  MT 

St.  Mary,  MT  2 

St.  Regis,  MT 

Stanford,  MT 

Stevensville,  MT 

Stryker.  MT 

Sula.  MT 

Sun  River.  MT 

Simburst.  MT 

Superior,  MT 


Sweetgrass,  MT 

Terry,  MT 

Thompson  Falls,  MT2 

Three  Forks,  MT 

TowTisend,  MT 

Trego,  MT  2 

Troy,  MT 

Twin  Bridges.  MT 

Two  Medicine,  MT2 

Uhn,MT 

Vaher,  MT 

Vaughn,  MT 

Victor.  MT 

Vigrinia  City.  MT 

West  Glacier.  MT  2 

West  Yellowstone,  MT » 

White  Sulpher  Springs,  MT 

Whitefish.  MT 

Whitehall,  MT 

Wibaux.  MT 

Wilsall,  MT 

Winifred,  MT 

Winnett,  MT 

Wisdom,  MT 

Wise  River,  MT 

Wolf  Creek.  MT 

Wolf  Point.  MT  2 

Wyola.MTi  2 

Yellow  Bay.  MT » 

Zero,  MT 

Zortman,  MT 

North  Carolina 

Adams  Creek,  NC  2 
Goose  Creek,  NC  2 
Rough  Branch,  NC  2 
Saunooke  Heights,  NC2 
Vamer  Estates,  NC  2 

North  Dakota 

4-Winds.  ND2 

Belcourt,  ND » 

Bismarck,  ND 

Cannon  Ball,  ND  > 

Crow  Hill,  ND  2 

Devils  Lake  Reservation,  ND 

Dickinson,  ND 

Dunseith,  ND ' 

Fargo,  ND 

Fort  Berthold  Reservation,  ND 

Fort  Yates,  ND ' 

Fourt  Bears,  ND  1 

Fryburg.  ND 

Ft.  totten.  ND  2 

Grassy  Butte.  ND 

Jamestown.  ND 

Lake  Metigoshe.  ND 

Lake  Oahe  shoreline.  ND 

Lake  Sakakawea  shoreline,  ND 

Lake  Tschida  shoreline,  ND 

Mandan,  ND 

Mandaree,  ND ' 

Marmarth,  ND 

Medora.  ND 

Minot.  ND 

Porcupine.  ND  * 

Spirit  Lake  Reservation.  ND 

St.  John.  ND  1 

St.  Michael.  ND  2 
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Standing  Rock  Reservation,  ND 

Stanton,  ND 

Takio,  ND2 

Turtle  Mountain  Reservation,  ND 

Turtle  Mountains,  ND 

Twin  Butte,  ND ' 

Valley  City,  ND 

Watford  City,  ND 

White  Shield,  ND » 

Nebraska 

Agate,  NE 
Alma,  NE 
Andrews,  NE 
Beatrice,  NE 
Belmont,  NE 
Bignell.  NE 
Blair,  NE 
Bodarc.NE 
Bordeaux,  NE 
Burge.  NE 
Chadron,  NE2 
Cody,  NE 
Conterra,  NE » 
Costin,  NE 
Crawford,  NE 
Desoto,  NE 
Doughboy,  NE 
Dunning,  NE 
Eldorado,  NE 
Ft.  Calhoun,  NE 
Gering,  NE 
Glen,  NE 
Glenover,  NE 
Haig,  NE 
Halsey,  NEi 
Harrison,  NE 
Hoag,  NE 

Hubbard  Comer,  NE 
James,  NE 
Joder,  NE 
Kennedy,  NE 
Kilgore,  NE 
Macy,  NE  ^ 
Marsland,  NE 
McGrew,  NE 
Melbeta,  NE 
Mintle,  NE 
Montrose,  NE 
Mumper,  NE 
Naponee,  NE 
Nashville,  NE 
Natick,  NE 
Nenzel,  NE 
Niobrara,  NE 
Norden,  NE 
Orella,  NE 
Orleans,  NE 
Pine  Ridge,  NE 
Ponca,  NE 
Rackett,  NE 
RepubUcan  Qty,  NE 
Riford,  NE 
Santee,  NE » 
Scottsbluff,  NE 
Simeon,  NE 
South  Bayard.  NE 
Sparks,  NE 
Stockham,  NE 


Story,  NE 
Thatcher.  NE 
Thedford,  NE 
Thomas,  NE 
Tiny  Town,  NE 
Valentine,  NE 
Verdel,  NE 

New  Hampshire 

Amherst,  NH 
Bartlett,  NH 
Bedford,  NH 
Campton,  NH 
Charlestown,  NH 
Chatham,  NH 
Conway,  NH 
Cornish,  NH 
Dxmbarton,  NH 
Durham,  NH 
Francestown,  NH 
Goshen,  NH 

Grantham,  NH 

Greenland,  NH 
Hopkinton,  NH 
Jefferson,  NH 
Lincoln,  NH 
Lyndeborough,  NH 
Madison,  NH 
Milford,  NH 
New  Boston,  NH 
Newington,  NH 
Newmarket,  NH 
Ossipee,  NH 
Plymouth,  NH 
Portsmouth,  NH 
Randolph,  NH  2 
Riunney,  NH 
Salisbury,  NH 
Sandwich,  NH 
Tamworth,  NH 
Thornton,  NH 
Unity,  NH 
Weare,NH 
Webster,  NH 
Woodstock,  NH 

New  Jersey 

Bamegat,  NJ 
Bass  River,  NJ 
Bernards,  NJ 
Bemardsville,  NJ 
Blairstown,  NJ 
Brick,  NJ 
Dennis,  NJ 
Dover,  NJ 
Freehold,  NJ 
Galloway,  NJ 
Hampton,  NJ 
Hardwick,  NJ 
Howell,  NJ 
Jackson,  NJ 
Jefferson,  NJ 
Knowlton.  NJ 
Lakehurst,  NJ 
Little  Egg  Harbor,  NJ 
Lower,  NJ 
Manchester,  NJ 
Marlboro,  NJ 
Middle.  NJ 


Montague,  NJ 
Pemberton,  NJ 
Plumstead,  NJ 
Port  RepubUc  City,  NJ 
Rockaway,  NJ 
Sandyston.  NJ 
Stafford,  NJ 
Stillwater,  NJ 
Tinton  Falls,  NJ 
Upper,  NJ 
Vernon,  NJ 
Wall,  NJ 
Wantage,  NJ 
Washington,  NJ 
Woodbine,  NJ 
Woodland,  NJ 

New  Mexico 

Albuquerque,  NM 
Algodones,  NM 
Angel  Fire,  NM 
Apache  Summit,  NM  ^ 
Applewood  Estates.  NM  ^ 
Bernalillo,  NM^- 2 

Black  Lake,  NM 

Bosque  Farms.  NM 

Budville,  NM 

Candy  Kitchen,  NM 

Canon.  NM 

Capitan,  NM  ^ 

Catron  County  Interface,  NM  ^ 

Chama,  NM 

Cloudcroft,  NM ' 

Cochiti  Pueblo,  NM  2 

Corrales,  NM » 

Dixon,  NM  ■- 

DiUce,  NM2 

East  Mountains.  NM 

Escabosa.  NM 

Espanola,  NM  2 

Espanola  Bosque,  NM 

Fort  Wingate,  NM 

Galhnas  Watershed,  NM  ^ 

Hernandez,  NM 

Isleta  Pueblo.  NM  2 

Jacona,  NM 

Jemez  Pueblo,  NM  * 

La  Cueva,  NM 

La  Ventanta,  NM 

Laguna,  NM 

Laguna  Vista  Estates,  NM 

Lakeview  Pines.  NM 

Lincoln,  NM  ^ 

Los  Alamos,  NM^- 2 

Los  Lunas,  NM  2 

Manzano  Mountains,  NM 

Mayhill,  NM 

Mescalero.  NM ' 

Middle  Rio  Grande 

Bosque,  NM 

Mora  Coimty  Interface,  NM 

Mount  Taylor  Game  Ranch,  NM  2 

Nambe,  NM 

Ojo  Caliente,  NM 

Paguate,  NM  2 

Pahner-Pena,  NM  ^ 

Pecos,  NM  2 

Pena  Blanca,  NM 

Penasco,  NM 
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Pescado,  NM 
Picuris  Pueblo,  NM  > 
Pine  Haven,  NM ' 
Pine  Hill,  NM 
Pojoaque,  NM 
Ponderosa,  NM 
Puye,  NM 
Ramah,  NM 
Red  River,  NM^ 
Ruidoso,  NM  > 
Sal  Ildefonso,  NM 
San  Felipe  Pueblo.  NM 
San  Juan  Pueblo.  NM 
San  Ysidro,  NM 
Sandia  Pueblo,  NM 
Santa  Ana  Pueblo,  NM  i-  2 
Santa  Clara,  NM 
Santa  Fe  Watershed,  NM  ^ 
Santo  Domingo  Pueblo,  NM 
Shady  Brook,  NM 
Silver  City  Area,  NM  2 
Tamaya,  NM 
Taos  Canyon,  NM 
Taos  Pueblo.  NM  2 
Tesuque  Pueblo,  NM 
Three  Rivers,  NM 
Timberon,  NM2 
Toadlena,  NM2 
Upper  Brazos,  NM 
White  Rock,  NM 
Zia  Pueblo,  NM 
Zuni  Pueblo,  NM  1 

Nevada 

Amargosa,  NV 

Austin,  NV 

Baker,  NV  2 

Battle  Mountain,  NV  2 

Beatty,  NV 

Behnont,  NV 

Beowawe,  NV 

Blue  Diamond.  NV 

Bodie  Flats,  NV 

Boulder  City,  NV 

Caliente,  NV 

Carlm,  NV 

Carson  City,  NV 

Cherry  Creek,  NV 

China  Springs,  NV 

Churchill  County,  NV 

Cold  Springs.  NV 

Crescent  Valley,  NV 

Currie,  NV 

Dayton,  NV 

Deeth,  NV 

Denio,  NV 

Eastern  Washoe  Valley,  NV 

Elko,  NV 

Ely,  NV '  2 

Empire,  NV 

Fallon,  NV 

Fallon  Naval  Air  Station,  NV 

Femley,  NV 

Gabbs,  NV 

Galena,  NV 

Gardnerville,  NV 

Genoa,  NV 

Geriach,  NV 

Golconda,  NV 


Gold  Point,  NV 
Goldfield,  NV 
GoldhiU.NV  - 
Good  Springs,  NV 
Grass  Valley,  NV  2 
Hawthorne,  NV 
Henderson,  NV 
Holbrook  Junction,  NV 
Humboldt,  NV 
hnlay,  NV 
Ipdian  Springs,  NV 
Jackpot,  NV 
Jarbridge.  NV 
Jean,  NV 
Jiggs,  NV 

Kingston  Canyon,  NV 
Lamoille.  NV 
Las  Vegas.  NV 
Laughlin,  NV 
Lee.NV 

Lee  Canyon.  NV  2 
Leviathan,  NV 
Lining,  NV 
Lockwood,  NV 
Lovelock,  NV 
Lund.NV 
Manhattan,  NV 
Mason  Valley,  NV 
McDermitt,  NV 
McGill.  NV 
Midas.  NV  2 
Mill  City,  NV 
Mina,  NV 
Minden,  NV 
Mountain  City,  NV 
Mt.  Charleston,  NV 
Nightingale,  NV 
Nixon,  NV 
North  Las  Vegas,  NV 
Oreana,  NV 
Orovada,  NV 
Owayee,  NV 
Pahrump,  NV 
Panaca.  NV 
Paradise  Valley,  NV  2 
Pilot  Peak,  NV 
Pioche,  NV 
Pleasant  Valley,  NV 
Reno,  NV  2 
Rochester,  NV 
Round  Mountain,  NV 
Ruby  Valley.  NV 
Ruth.NV 
Schurz,  NV 
Searchlight,  NV 
Silver  City,  NV 
Silver  Peak,  NV 
Silver  Springs,  NV 
Six  Mile  Canyon,  NV 
Smith  Valley,  NV 
South  Lake  Tahoe,  NV 
Sparks,  NV 
Sprong  Creek,  NV 
Stagecoach,  NV 
Steamboat,  NV 
Tenabo,  NV 
Tonopah,  NV 
Topaz,  NV 
Tuscarora,  NV  2 


Unionville,  NV 

Valmy,  NV 

Virginia  Qty,  NV 

Virginia  City 

Hi^ands,  NV 

Wadsworth,  NV 

Walker  Lake,  NV 

WeUs,  NV 

West  Wendover,  NV 

Western  Washoe  Valley,  NV 

Whiterocks,  NV2 

Winnemucca,  NV 

Yerington,  NV 

Yomba,  NV 

Oklahoma 

Adair,  OK 
Atoka,  OK 
Beckham,  OK 
Blaine,  OK 
Bryan,  OK 
Caddo,  OK 
Canadian,  OK 
Carter,  OK 
Cherokee.  OK 
Choctaw,  OK 
Cleveland,  OK 
Comanche,  OK 
Creek,  OK 
Custer,  OK 
Delaware,  OK 
Garfield,  OK 
Garvin,  OK 
Grady.  OK 

Grayhorse  Village,  OK 
Haskell,  OK 
Hughes,  OK 
Jackson.  OK 
Johnston,  OK 
Kay,  OK 
Kenwood,  OK   . 
Kingfisher,  OK 
Latimer,  OK 
LeFlore,  OK 
Lincoln,  OK 
Logan,  OK 
Love,  OK 
Marshall,  OK 
Mayes,  OK 
McClain,  OK 
McCurtain,  OK 
Mchitosh,  OK 
Murray,  OK 
Muskogee,  OK 
Oklahoma,  OK 
Okmulgee,  OK 
Osage,  OK 
Ottawa,  OK 
Pawnee,  OK 
Payne,  OK 
Pittsburg,  OK 
Pontotoc,  OK 
Pottawatomie,  OK 
Pushmataha,  OK 
Rogers.  OK 
Seminole,  OK 
Sequoyah,  OK 
Stephens.  OK 
Tulsa,  OK 
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Wagoner,  OK 
Washington,  OK 
Washita,  OK 
Woodward,  OK 

Oregon 

Applegate,  OR'  2 
Ashland,  OR  2 
Bear  Springs,  OR 
Bend,  OR » 

Black  Butte  Ranch.  OR ' 
Cave  Junction.  OR 
Cloverdale,  OR 
County  Line,  OR  1  2 
1-84  Corridor,  OR 
Kah-Nee-Tah,  OR 
La  Pine,  OR » 
Merlin,  OR ' 
Murphy,  OR' 
Ruch,  OR' 
Sams  Valley,  OR 
Shady  Cove.  OR 
Sidwalter  Flats,  OR '  2 

Simnasho,  OR 
Sisters,  OR ' 
Sun  River,  OR ' 
Warm  Springs,  OR ' 
Williams,  OR 

Pennsylvania 

Delaware,  PA  2 
Dingman.  PA  2 
Lehman.  PA  2 
Middle  Smithfield.  PA  2 
Milford,  PA2 
Smithfield,  PA  2 
Narragansett,  RI 

South  Carolina 

Yesehena  Village,  SC 

South  Dakota 

Allen,  SD ' 
Bear  Creek,  SD ' 
Bear  Soldier,  SD ' 
Belle  Fourche,  SD 
Big  Bend,  SD 
Big  Coulee,  SD 
Black  Hawk.  SD 
Boulder  Park,  SD 
Bridger.  SD  2 
Cascade  Springs.  SD 
Central  City,  SD 
Cherry  Creek,  SD ' 
Cheyeime  Crossing,  SD 
Custer,  SD 
Deadwood,  SD 
Deerfield,  SD 
Dewey,  SD 
Doty,  SD 
Elmore,  SD 
Englewood,  SD 
Erskine,  SD 
Evergreen,  SD ' 
Finley  Heights,  SD 
Fort  Thompson,  SD ' 
Fox  Ridge.  SD ' 
Galena.  SD 
Georgetown.  SD ' 


Grass  Mountain,  SD  2 

Green  Grass,  SD ' 

Hayward,  SD  *  - 

Hill  City,  SD 

Hisega,  SD 

Hot  Springs,  SD 

Iron  Ughtning,  SD ' 

Johnson  Siding,  SD 

Kenel,  SD ' 

Keystone,  SD  2 

Kyle,  SD ' 

Lakeside,  SD ' 

LaPlante.  SD ' 

Lead,  SD 

Little  Eagle.  SD ' 

Long  Hollow,  SD 

Lower  Brule,  SD ' 

Maitland,  SD 

Manderson,  SD ' 

Marksville,  SD ' 

Marty,  SD 

Maiuice,  SD 

Minnekahta,  SD 

Nemo,  SD 

Number  Six,  SD ' 

Oglala,  SD ' 

On  The  Tree,  SD  2 

Piedmont,  SD 

Pine  Ridge,  SD ' 

Pluma,  SD 

Porcupine,  SD ' 

Potatoe  Creek,  SD ' 

Pringle,  SD 

Promise,  SD ' 

Rapid  City.  SD 

Red  h-on.  SD 

Red  Shirt,  SD ' 

Ridgeview,  SD 

Rochford,  SD 

Rock  Creek.  SD ' 

Rockerville,  SD 

Rockyford.  SD ' 

Rosebud.  SD  2 

Sanator,  SD 

Savoy,  SD 

Sharp's  Comer.  SD ' 

Silver  City,  SD 

Soldier  Creek,  SD  2 

Spearfish,  SC 

Spring  Creek,  SD  2 

St.  Francis,  SD  2 

Stiugis,  SD 

Swiftbird.  SD ' 

Takini,  SD ' 

Thunder  Butte,  SD ' 

Tilford,  SD 

Two  Strike,  SD  2 

Wakpala,  SD ' 

Wanblee,  SD ' 

West  Brule,  SD ' 

Whitehorse,  SD ' 

Whitewood.  SD 

Wolf  Creek.  SD' 

Wounded  Knee.  SD ' 

Blackfoot,  SD ' 

Parade.  SD 

Red  Scaffold,  SD » 

Texas 

Alabama  Coushatta  Reservation 
Housing,  TX 


Austin.  TX 
Bell,  TX 
Circle  D.  TX 
Edwards,  TX 
Horizon,  TX 
Hutchison,  TX 
Lake  Granbury,  TX 
Lake  Whitney.  TX 
McKinney.  TX 
Mount  Lakes,  TX 
Navarro.  TX 
Pine  Forest.  TX 
Tahitian  Village.  TX 
Westlake,  TX 
Wimberly.  TX 
Woodway,  TX 

Utah 

Alpine  Acres,  UT ' 

Blanding,  UT 

Callao,  UT 

Canyon  Meadows.  UT 

Canyon  Terrace,  UT 

Castle  Valley,  UT 

Causey  Estates,  UT 

Cedar  Fort,  UT 

Cedar  High  Lands,  UT  2 

Cedar  Hill,  UT 

Cedar  Hills,  UT 

Cedar  Moimtain,  UT 

Center  Creek,  UT 

Centerville,  UT 

Central,  UT 

Chekshani,  UT' 

Choumos,  UT 

Cisco,  UT 

Clear  Creek,  UT 

Cloud  Rim,  UT 

Color  Country,  UT 

Copperton,  UT 

Cougar  Canyon.  UT ' 

County  Landfill,  UT 

Cove  Fort,  UT 

Covered  Bridge,  UT 

Cove-Richmond  Bench,  UT 

Dameron  Valley,  UT 

Daniels  Summit,  UT 

Deep  Creek,  UT 

Deer  Crest,  UT 

Deer  Valley,  UT 

Defas,  UT 

Derffie  Creek.  UT 

Dewey.  UT 

Diamond  Moimtain.  UT  ^ 

Diamond  Valley.  UT 

Dimple  Dell.  UT 

Dixie  Deer  Estates,  UT^ 

Docs  Beach.  UT 

Doug  Thorley,  UT 

Draper,  UT 

Dry  Fork,  UT  2 

Duck  Creek,  UT ' 

Eagle  Estates,  UT 

Eagle  Mountain,  UT 

Eagle  Springs,  UT 

East  Carbon,  UT 

Eastside  of  Sevier 

Valley.  UT  2 
Elk  Meadow,  UT 


Elk  Ridge.  UT 

Emigration  Canyon,  UT 

Enoch,  UT 

Ephraim  Canyon  Experiment  Station, 

UT 
Eskdale,  UT 
Eureka,  UT ' 
Evergreen  Estates,  UT 
Fairview  Lakes,  UT 
Farmington,  UT 
Fishlake  Area,  UT 
Flaming  Gorge  Acres,  UT ' 
Flaming  Gorge  Pines,  UT ' 
Forest  Gardens.  UT 
Garden  City/Bridgerland.  UT 
Garden  City/Sweetwater,  UT 
Garden  City/Elk  Hollow,  UT 
Garden  City/Little  Switzerland,  UT 
Garden  City/Swan  Creek,  UT 
Garff  Ranches,  UT 
Garrison,  UT 
Gold  Hill,  UT 
Gooseberry,  UT 
Grafton,  UT 
Granite.  UT 
Grass  Valley,  UT 
Green  Hills,  UT 
Greenville,  UT 
Gunlock,  UT 
Hamilton  Fort,  UT 
Hanksville,  UT 
Harmony  Heights,  UT 
Haycock,  UT 
Herriman,  UT 
Hideaway  Valley,  UT 
Highland,  UT 
Highland  Estates,  UT 
High-Low,  UT 
Holiday,  UT 
Holiday  Oaks,  UT 
Holiday  Park,  UT ' 
Ibapah,  UT 
Indian  Creek.  UT 
Indian  Ridge,  UT ' 
Indianola,  UT 
Ireland  Meadow,  UT 
Iron  Town,  UT 
Jeremy  Ranch.  UT 
Joes  Valley,  UT 

Joes  Valley  (General  Store),  UT^ 
Johnson  Canyon,  UT 
*  Jordanelle,  UT 
Kanosh,  UT 
Kaysville,  UT 
Kelly  Canyon,  UT 
Kenilworth,  UT 
Khoosharem  Reservoir,  UT  2 
Kolob,  UT 
Lake  Front.  UT 
Lake  Point.  UT 
Laketown.  UT 
Lakeview,  UT 
Laplatta,  UT 
Layton,  UT 
LeBaron,  UT 
Leeds,  UT 
Lidias  Canyon,  UT 
Lindon.  UT 
Little  Cottonwood,  UT 


LitUe  Ponderosa,  UT 
Little  Reservoir,  UT 
Logan  Canyon,  UT 
Long  Flat,  UT 
Long  Valley  Estates,  UT 
Lund.  UT 
Mable  Hills.  UT 
Mammoth.  UT ' 
Mammoth  Creek.  UT ' 
Manderfield.  UT 
Manning  Meadows,  UT 
•  Manorlands,  UT 
Manti  Canyon,  UT 
Maple  Hills,  UT 
Mapleton.  UT 
Meadow  Lake,  UT ' 
Meadow  View,  UT 
MIA  Shalom,  UT 
Milbum,  UT 
Mills  Junction,  UT 
Mining  area  SW  of  Marysvale,  UT 
Mirror  Lake,  UT 
Modena,  UT 
Monroe  Meadows,  UT 
Morgan,  UT 
Motoqua,  UT 
Mountain  Green,  UT 
Mountain  Meadow,  UT 
Movie  Ranch,  UT 
Mt.  Tabby  Springs,  UT 
Navajo  Estates,  UT 
Neola/Whiterocks,  UT 
New  Castlo.  UT 
New  Harmony,  UT 
North  Creek,  UT 
North  Fork,  UT 
North  Ogden  Bench,  UT ' 
North  Salt  Lake,  UT 
North  Valley,  UT 
Oak  City,  UT2 
Oak  Creek,  UT 
Oaker  Hills,  UT 
Ogden  Canyon,  UT 
Olympus  Cove.  UT 
Orem,  UT 
Pack  Creek,  UT 
Palisade,  UT 
Panguitch  Lake,  UT ' 
Panorama  Woods,  UT 
Park  City/Deer  Valley,  UT 
Paroganah,  UT 
Parowan,  UT 
Partoun,  UT 
Pin  Willies,  UT 
Pine  Canyon,  UT 
Pine  Creek,  UT 
Pine  Hollow,  UT 
Pine  Meadows.  UT 
Pine  Plateau.  UT 
Pine  Valley.  UT ' 
Pine  View.  UT 
Pines  Ranches/Pine  Mt.,  UT 
Pinto.  UT 
Pintura,  UT 
Plesant  Grove,  UT 
Pleasant  View,  UT 
Pole  Patch,  UT 
Ponderosa  Estates,  UT 
Ponderosa  Villa,  UT 


Porterville,  UT 

Poverty  Flat,  UT  2 

Provo,  UT 

Puffer  Lake,  UT 

Quitchapah,  UT 

Rabbit  Gulch,  UT 

Rainbow  Meadow,  UT 

Red  Hawk,  UT 

Reeders,  UT 

Reservation  Ridge,  UT 

Reservoir  Road,  UT 

River  Forest,  UT 

Rockport  Estates,  UT 

Rocky  Ridge,  UT 

Rush  Valley,  UT 

Salt  Lake  City.  UT 

Sandy.  UT 

Santaquin.  Ut 

Scare  Canyon,  UT 

Schofield,  UT 

Schofield  Reservoir,  UT 

Sheep  Greek.  UT 

Silver  Creek/Tollgate,  UT 

Silver  Reef.  UT 

Silver  Valley.  UT 

Skull  Valley,  UT 

Sky  Haven,  UT 

Skyline  Moiuitain  Resort,  UT 

Soldier  Creek,  UT 

South  Ogden  Bench,  UT 

South  Weber.  UT 

Spirit  Lake  Lodge.  UT 

Spring  Canyon/Helper,  UT 

Spring  City  Ranchero,  UT 

Spring  Glen,  UT 

Spring  Moimtain,  UT 

Springville,  UT 

Strawberry  Valley.  UT 

Summit,  UT 

Summit  Park/Pinebrook,  UT 

Sundance,  UT ' 

Sunnyside,  UT 

Swains  Creek,  UT 

Swiss  Mountain,  UT 

Sylvin  Canyon,  UT 

Taylor  Flat,  UT  2 

Teasdale/Torrey,  UT 

Terra.  UT  2 

Third  Mound,  UT 

Thompson,  UT 

Three  Creek,  UT 

Timber  Trails,  UT 

Tintic.  UT ' 

Tommy  Creek,  UT- 

Tooele,  UT 

Trappers  Loop,  UT 

Trout  Creek,  UT 

Turkey  Farm,  UT ' 

Two  Bears.  UT 

Uintah  Bench.  UT ' 

Uintah  Canyon.  UT 

Uintalands.  UT 

Upton/Gas  Plant,  UT 

Veyo,  UT 

Vista  Grande,  UT 

WECCO.  UT 

West  Water.  UT ' 

Whispering  Pines.  UT 

White  Mesa,  UT 
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Williams.  UT 
Willow  Basin,  UT 
Winchester  Hills.  UT 
Woodland  Hills,  UT 
Woodruff.  UT 
Yellow  Pine,  UT 
Zion  View,  UT 

Virginia 

3  Creek  Knoll,  VA 

Advance  Mills,  VA 

Albin  Acres,  VA 

Apline  Acres,  VA 

Alpine  Farm,  VA 

AM  Club,  VA 

Amhest  Plantation,  VA 

Anna  Coves.  VA 

Anna  High  View,  VA 

Antler  Trail,  VA 

Apple  Moimtain  Lake,  VA 

Arrowhead,  VA 

Ashby  Run  Estates,  VA 

Ashcroft,  VA 

Ashmere,  VA 

Aspen  Hill,  VA 

Aspen  Hill  Farm.  VA 

Aubrey  Lee  Subdivision,  VA 

Auburn  Hills,  VA 

Ballard  Woods,  VA 

Baptist  Dan,  VA 

Battle  Creek  Forest,  VA 

Beacon  Hill.  VA 

Bear  Castle,  VA 

Bear  Creek,  VA 

Bear  Hollow  Ridge.  VA 

Beaver  Creek,  VA 

Beechwood  Estates,  VA 

Belarispring,  VA 

Bell  Farm  Estates,  VA 

Bien  Venue,  VA 

Big  Hill  Estates,  VA 

Big  Reed,  VA 

Big  Run  Estates,  VA  2 

Bishop  Hill.  VA 

Black  Wahiut,  VA 

Blackwell,  VA 

Blandemar,  VA 

Blue  Berry  Hill,  VA 

Blue  Mountain,  VA 

Blue  Ridge,  VA 

Blue  Ridge  Acres,  VA 

Blue  Ridge  Forest,  VA 

Blue  Ridge  Shores,  VA 

Blue  Springs  Farm,  VA 

Blue  Water,  VA 

Bonnie  Brae,  VA 

Both  Waters,  VA 

Brandy  Run,  VA 

Brandywood  Estates,  VA 

Breaks  International  Park,  VA 

Breamers  Brook,  VA 

Brierwood  Bluff.  VA 

Briery  Branch.  VA  ^ 

Brocks  Gap,  VA 

Broken  Back.  VA 

Brookmill.  VA 

Brookshire.  VA 

Bryce  Mountain,  VA 

Buck  Hill,  VA 


Buck  Mountain,  VA 
Bull  Run  Mountain,  VA 
Bull  Yearling,  VA 
Calalpa,  VA 
Caldwell  Lake.  VA 
Calf  Mountain.  VA 
Calmes  Neck.  VA 
Camp  Friends,  VA 
Cardinal  Forest,  VA 
Carefree  Acres,  VA 
Carringan  Property,  VA 
Cascade  Mountain,  VA 
Castle  Rock  Moimtain,  VA 
Cedar  Creek  Estates,  VA 
Cedar  Grove,  VA 
Cedar  Hill  Estates,  VA 
CelesUne  Acre,  VA 
Centennial  Heights,  VA 
Central  Valley,  VA 
Chalet  High,  VA 
Chatmoss,  VA 
Cherry  Ridge.  VA 
Chest  Mountain  Estates,  VA 
Chesterfield 
Subdivision,  VA 
Chestnut  Creek,  VA 
Chestnut  Grove,  VA 
Chestnut  Manor.  VA 
Chestnut  Park.  VA 
Chimney  Hill,  VA 
Chinuapin  Estates,  VA 
Clairmont  Manor,  VA 
Clay  Banks,  VA 
Claymont,  VA 
Clearfield  Heights,  VA 
Cloud  Land.  VA 
Cobble  Moiuitain.  VA 
Coleman.  VA 
Collier  Hill.  VA 
Collinsville  Landing,  VA 
Contrary  Creek,  VA 
Contrary  Forest,  VA 
Cooks  Creek,  VA 
Cornwall,  VA 
Countryside  Estates,  VA 
County  View,  VA 
Courtland,  VA 
Covington,  VA 
Crimora  Mill,  VA 
Crystal  Springs,  VA 
Daniel  Moimtain.  VA 
Dawn  Heights,  VA 
Deer  Lick  Ridge,  VA 
Deer  Rapids,  VA 
Deerhead,  VA 
Delawder,  VA 
Dogwood  Mountain,  VA 
Dogwood  Valley,  VA 
Draper  Mountain,  VA 
Dry  Run  Acres,  VA 
Duck  Run,  VA 
Duffield-Sunbranch,  VA 
Dimlop  Farm,  VA 
Earlysville  Forest,  VA 
Echo  Hills.  VA  - 
Edge  wood.  VA 
Elk  Ridge.  VA 
Emerald  Ridge,  VA 
Estates,  VA 


Fairgrove  1&2.  VA 
Farm  Colony,  VA 
Faw/Boseley  Lake,  VA 
Finger  lake  Estates,  VA 
First  Blue  Ridge,  VA 
Fisher  Tract,  VA 
Flacon  Ridge,  VA 
Flat  Top  Mountain,  VA  ^ 
Forest  Acres,  VA 
Forest  Springs,  VA 
Forest  View,  VA 
Fort  Mason,  VA 
Fort  Pasage,  VA 
Fortime  Mountain,  VA 
Foster  Falls  Mill,  VA 
Fox  Chase,  VA 
Fox  Hollow,  VA 
Fox  Run,  VA 
Foxcroft,  VA 
Foxwood,  VA 
Frazier  Hill,  VA 
Fruland  Orchard,  VA 
Furnace  Mill,  VA  2 
Georgetown  Lane,  VA 
Gilbert  Heights,  VA 
Gladstone,  VA 
Glass  n,  VA 
Glaydin  Acres,  VA 
Glenmore,  VA 
Glenmore  Heights,  VA 
Goose  Creek,  VA 
Gore  Subdivision,  VA 
Graham  Subdivision,  VA  • 
Granch  Acres,  VA 
Grants  Hollow,  VA 
Green  Hill  Forest,  VA 
Green  Hill  Heights,  VA 
Green  Hill  Terrace,  VA 
Green  Mountain,  VA 
Green  Mountain  Acres,  VA 
Greene  Land,  VA 
Greene  Valley,  VA 
Greene  Valley,  VA 
Greenwood  Farm,  VA 
Griffinsburg,  VA 
Haley,  VA 

Hardwick  Mountain,  VA 
Harper  Valley,  VA 
Hazel  River  Estates,  VA 
Henly  Mountain,  VA 
Henry  Hill.  VA 
Hensley  Hollow,  VA 
Herdman  Hill,  VA 
Hickory  Hills,  VA 
Hickory  Ridge,  VA 
Hidden  Pass,  VA 
Hidden  Valley,  VA 
Hideaway  Hills,  VA 
Hideway  Lake,  VA 
High  Knob,  VA 
High  View  Manor,  VA 
High  View  Woods,  VA 
Highland  Estates,  VA 
Highland  Lake,  VA 
Highland  Park,  VA 
Hightop  Mountain,  VA 
Highview.  VA 
Hill  Top.  VA 
Hillendale,  VA 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Notices  773 


Millwood  Estates,  VA 

Hinson's  Ford,  VA 

Holbrook,  VA 

Holmes  Rim,  VA 

Hone  Quarry,  VA 

Hoover,  VA 

Hoover  Mountain,  VA 

Huckelberry  Moimtain,  VA 

Hunters  Lake,  VA 

Hunters  Valley,  VA 

Hunting  Hill,  VA 

Huntington,  VA 

Irisburg  Heights,  VA 

Ivy  Creek,  VA 

Jackson  Woods,  VA 

Jarman  Gap  Estates,  VA 

Jefferson  Hunting  Trail,  VA 

Kawana  Valley.  VA 

Kire,  VA 

Knolls.  VA 

U-Go-Ha,  VA 

Lake  Country,  VA 

Lake  Holiday,  VA 

Lake  Isaac,  VA 

Lake  Monticello,  VA 

Lake  Saint  Claire,  VA 

Lake  Serene,  VA 

Lakeridge,  VA 

Lakewood,  VA 

Lamma,  VA 

Laney  Cemetary,  VA 

Laurel  Mountain,  VA 

Laurel  Ridge,  VA 

Laurel  WoodrVA 

Lawson  Estates,  VA 

Layside  Estates,  VA 

LeBaron  Estates,  VA 

LeeHigh.  VA 

Leelcmd  Heights.  VA 

Uberty  HiU,  VA 

Lincoln  Estates,  VA 

Little  Gun  Mountain,  VA 

Little  North  Moimtain,  VA 

Loch  Linden,  VA 

Locust  Hill,  VA 

Lodebar,  VA 

Log  Cabin  Estates,  VA 

Lookout,  VA 

Lookout  Mountain  Community,  VA 

Loren's  Camp.  VA 

Lost  Valley,  VA 

Loudon  Valley,  VA 

LOW,  VA 

Lowry  Lest,  VA 

Manvel  Subdivision,  VA 

Massanulten  Forest,  VA 

Massanutten,  VA 

Matney  Flats,  VA 

McGuire  Hills,  VA 

Meadowfieid,  VA 

Meadowlands,  VA 

Meadowview,  VA 

Melory  Lake,  VA 

Merrimac  South,  VA 

Merry  Meadow,  VA 

Middle  River,  VA 

Middlebranch.  VA 

Midlick.  VA 

Milford  Height.  VA 


Mill  Creek,  VA 
Millon  Heights,  VA 
Milton  Hills,  VA 
Mocassin  Gap.  VA 
Monkey  Run,  VA 
Moonshine  Mountain,  VA 
Mount  Gile.  VA 
Mount  Joy.  VA 
Mount  Pleasant.  VA 
Mount  Wea.  VA 
Mountain  Falls  Park.  VA 
Mountain  Hollow.  VA 
Mountain  Run.  VA 
Mountain  Run  Lake,  VA 
Mountain  Terrace.  VA 
Mountain  View,  VA 
Mountain  View  Estates,  VA 
Mountain  View  Park,  VA 
Musterfield  Road,  VA 
Normandy,  VA 
North  Deans,  VA 
North  Fork  Farms,  VA 
North  Mountain  Properties,  VA 
North  Ridge,  VA 
North  White  Oak,  VA 
Oak  Manor,  VA 
Oakridge,  VA 
Oakwood  Estates,  VA 
Oakwood  Lake,  VA 
Outback.  VA 
Overlook,  VA 
Overlook  Mountain,  VA 
Page  Valley  Estates.  VA 
Paige.  VA 

Pamunkey  Creek.  VA 
Paradise  Haven.  VA 
Paris  Heights,  VA 
Park  View  Acres,  VA 
Partridge  Run,  VA 
Patterson  Road,  VA 
Peacock  Hill,  VA 

IT 

Pinecrest,  VA 

Pleasant  Valley,  VA 

Point  O'Wood,  VA 

Pond  Mountain,  VA 

Potts  Mountain,  VA 

Powell  Mountain,  VA 

Preston  Gap,  VA 

Quail  Ridge,  VA 

Quahty  Row,  VA 

R.  Durham,  VA 

Rag  Mountain,  VA 

Randle  Ridge,  VA 

Rappahannoc,  VA 

Rawley  Spring,  VA 

Rebel  Acres.  VA 

Red  Bud.  VA 

Red  Hills,  VA 

Redfields,  VA 

Reynards  Crossing,  VA 

Richardville  South,  VA 

Ridgecrest  Heights,  VA 

Riggory  Ridge^VA 

Rillhurst  I&II,  VA 

Ritter  Mountain  Subdivision,  VA 

Riverbend  Estates,  VA 

Riverdale.  VA 

Rock  Branch,  VA 

Rock  Mills,  VA 


RoUing  HiUs,  VA 
Roundhead  Moimtain,  VA 
Route  6  Cohasselo,  VA 
Route  637,  VA 
Route  644,  VA 
Route  651,  VA 
Route  655,  VA 
Route  676,  VA 
Route  683,  VA 
Running  Deer,  VA 
Saddle  Run,  VA 
Saddlebrook,  VA 
Saddlewood  Forest.  VA 
Sand  Mountain  Estates.  VA 
Sandy  Brook  Reserve.  VA 
Sanford  Tract,  VA 
Sanville  Estates,  VA 
Scenic  Green,  VA 
Seigen  Forest,  VA 
Senger  Moimtain,  VA 
Seven  Fountain,  VA 
Seven  Springs,  VA 
Sexton  Hills,  VA 
Shad  well  Estates,  VA 
Shady  Forest,  VA 
Shadybrook,  VA 
Shawneeland,  VA 
Shenandoah  Farm,  VA 
Shenandoah  Farms.  VA 
Shenandoah  Forest.  VA 
Shenandoah  Gap,  VA 
Shenandoah  Highlands,  VA 
Shenandoah  Retreat,  VA 
Shenandoah  Shores,  VA 
Sherwood  Forest,  VA 
Shipwreck  Farm,  VA 
Signal  Hill,  VA 
Sile  Heights,  VA 
Singer  Tree  Hill,  VA 
Ski  &  Hunt,  VA 
Skyland  Estates,  VA 
Skyline  Crest,  VA 
Skyline  Lakes.  VA  ^ 
Skyline  Orchard.  VA 
Skyview  &  Brook,  VA 
Slate  HiU,  VA 
Slate  Mountain,  VA 
Sleepy  Hollow,  VA 
South  Keswick,  VA 
South  River  Estates,  VA 
South  Wales,  VA 
South  White  Oak,  VA 
SparkUng  Spring,  VA 
Spoon  Creek,  VA 
Spots  wood  Farm,  VA 
Spradlin  Properties,  VA 
Spring  Valley,  VA 
Stage  Coach,  VA 
Stoney  Fork  Ranch,  VA 
Stoney  Mountain,  VA 
Stony  Point,  VA 
Stony  Point  Hills,  VA 
Stratford,  VA 
Stroupe  Mountain.  VA 
Summer  Place.  VA 
Sundance.  VA' 
Sundance  Creek,  VA 
Sundance  Mountain.  VA 
Sundance  Retreat.  VA 
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Sundance  West,  VA 
Sunny  Ridge,  VA 
Sunset  Ridge,  VA 
Sunvalley  (lower),  VA 
Sunvalley  (upper),  VA  * 
Supin  Lick,  VA 
Suireyfield,  VA 
Swan  Ridge  Estates,  VA 
Swan  Woods,  VA 
Swift  Run  Estates,  VA 
Swift  Run  Haven.  VA 
Tall  Pines,  VA 
Tannery  Hills,  VA 
Tara  Woods,  VA 
Taylors  Gap,  VA 
Taylors  Mountain  Farm,  VA 
The  Homestead,  VA 
The  Ledges,  VA 
Thompson  Hollow,  VA 
Thunder  Oak,  VA 
Thimderbird  Farm,  VA 
Thimderbird  Ridge,  VA 
Thurston,  VA 
Tillman,  VA 
Timber  Ridge  Forest,  VA 
Timber  Ridge  Springs,  VA 
Timberlain,  VA 
Tobacco  Row,  VA 
Totier  Hills,  VA 
Trails  End,  VA 
Tiuner  Run,  VA 
Twin  Coves,  VA 
Twin  Falls  Subdivision,  VA 
Twin  Run  Estates,  VA 
Vallee  Viedeo,  VA 
Valley  Estates,  VA 
Vance  Subdivision,  VA 
Vias  Estates,  VA 
Village  of  Springfield,  VA 
Village  Square,  VA 
Virginia  Farms,  VA 
Wahiut  Hills,  VA 
Wahiut  Hills  Estates,  VA 
Walnut  Moimtains,  VA 
Walnut  Run,  VA 
Waterford  Subdivision,  VA 
Waterloo  Woods,  VA 
Watts  Station,  VA 
Wavertree  Hollow,  VA 
WDS  Landing,  VA 
Weatherwood,  VA 
Weber  Qty,  VA 
Weslem  Ridge,  VA 
Wesley  Chapel,  VA 
West,  VA 
West  Brice,  VA 
West  Calvert,  VA 
West  Lakes,  VA 
Westwood  Acres,  VA 
Wexford,  VA 
Whip  For  Ridge,  VA 
Whipporwill  Hollow,  VA 
White  Oak,  VA 
Whiteland,  VA 
Whitestone  Estates,  VA 
Wilchpole  Mountain,  VA  ' 
Wilderness  Park,  VA 
Wilderness  Shores,  VA 
Wildwood,  VA 


Wildwood  Forest,  VA 
Windrift,  VA 
Windy  Gap,  VA 
Winnbrook,  VA 
Winter  Hill,  VA 
Wintergreen,  VA 
Winterwood,  VA 
Wolf  Lots,  VA 
Wolftrap  Woods.  VA 
Woodcreek,  VA 
Woodcrust,  VA 
Woodlands  Subdivision,  VA 
Woodlawn,  VA 
Woods  Lodge,  VA 
Woodshire,  VA 
Woody  Court,  VA 
Yates,  VA 
Yearwood,  VA 

Vermont 

Bristol,  VT 
Dorset,  VT 
Dover,  VT 
Granville,  VT 
Jamaica,  VT 
Lincoln,  VT 
Mendon,  VT 
Mount  Tabor,  VT 
Ripton,  VT 
Somerset,  VT 
Stockbridge,  VT 
Sunderland,  VT 
Wardsboro.  VT 
Warren,  VT 
Wilmington,  VT 
Windall,  VT 

Washington 

9-Mile  Rogers  Bar.  WA 

Acme.  WA 

Addy,  WA 

Allyn,WA 

Amboy,  WA 

Ariel,  WA 

Arlington,  WA 

Ashford,  WA 

Bainbridge  Island.  WA 

Baring,  WA 

Battle  Groimd,  WA 

Belfair.  WA 

Bellingham.  WA 

Bickleton,  WA 

Bingen,  WA 

Boyds,  WA 

Bremerton,  WA 

Brewster,  WA 

Brinnon,  WA 

Brush  Prairie,  WA 

Burlington,  WA 

Camas,  WA 

Cameron  Lake,  WA 

Carhon,  WA 

Carnation,  WA  • 

Carson,  WA 

Cashmere,  WA 

Castle  Rock,  WA 

Cathlamet,  WA 

Centerville.  WA 

Chattaroy,  WA 


Cheney,  WA 

Chewelah,  WA 

Clayton,  WA 

Cle  Elum,  WA 

Colbert,  WA 

ColviUe,  WA » 

Cowiche,  WA 

Curlew,  WA 

Cusick,  WA 

Dayton.  WA  > 

Deer  Park,  WA 

Deming,  WA 

Desautel,  WA 

East  Wenatchee,  WA 

Eatonville,  WA 

Elbe,  WA 

Elk,  WA 

Ellensburg,  WA 

Elma,WA 

Entiat,  WA » 

Enumclaw,  WA 

Etueville,  WA^ 

Evans,  WA 

Fairchild  Air  Force  Base.  WA 

Fall  City,  WA 

Ford,  WA 

Ford  Ouster,  WA  2 

Fort  Simcoe  Job  Corp.  Ctr..  WA  2 

Friday  Harbor,  WA 

Fruitland,  WA 

Georgeville,  WA  ^ 

Gifford.  WA 

Goldendale,  WA 

Granite  Falls,  WA 

Grapeview,  WA 

Greenacres,  WA 

Hansville.  WA 

Highway  21  Corridor,  WA 

Highway  97  Corridor,  WA 

Hoodsport.  WA 

Hunters.  WA 

Dwaco,  WA 

IncheUiun  Rural,  WA 

IncheUiim  Urban,  WA  ^ 

Issaquah,  WA 

Kalama,  WA 

Keller,  WA 

Kelso,  WA 

Kettle  Falls,  WA 

Kingston,  WA 

Klickitat,  WA      . 

Lake  Roosevelt  Corridor,  WA 

Leavenworth,  WA  ^ 

Liberty  Lake,  WA  2 

Lilliwaup,  WA 

Long  Beach,  WA 

Long  Island,  WA 

Longview,  WA 

Loomis,  WA 

Loon  Lake,  WA 

Lyle,  WA 

Malaga,  WA 

Malo,  WA 

Manson,  WA ' 

Marblemoimt,  WA  ^ 

Matlock,  WA 

Mazama,  WA 

Mead,  WA 

Medical  Lake,  WA 
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Methow,  WA 
Mica,  WA 
Monroe,  WA 
Moses  Meadows,  WA 
Mossyrock,  WA 
Naches,  WA 
Naselle,  WA 
Nespelem,  WA^ 
Newman  Lake,  WA 
Newport,  WA 
Nine  Mile  Falls,  WA^ 
North  Ahtanum,  WA  2 
North  Bend,  WA 
Ocean  Park,  WA 
Okanogan  Chelan,  WA 
Olalla,  WA 
Olga,  WA 
Olympia,  WA 
Omak,WA 
Omak  Rural,  WA 
Omak  Urban,  WA 
Oroville,  WA 
Otis  Orchards,  WA 
Packwood,  WA 
Pateros,  WA  1 
Peshastin,  WA  > 
Pomeroy,  WA 
Port  Angeles,  WA 
Port  Hadlock,  WA 
Port  Orchard,  WA 
Port  Townsend.  WA 
Poulsbo.  WA 
Quilcene,  WA 
Randle,  WA 
Ravensdale,  WA 
Reardan,  WA 
Republic,  WAi 
Reservation  Road,  WA  '-^ 
Rice,  WA 
Ridgefield,  WA 
Riverside,  WA 
Rockford,WA 
Roosevelt,  WA 
Roy,  WA 
Seabeck,  WA 
Selah.  WA 
Sequim,  WA 
Shehon,  WA 
Silverdale,  WA 
Silverlake,  WA 
Skykomish,  WA 
Snoqualmie.  WA 
Spangle,  WA 
Spokane,  WA  1 
Springdale,  WA 
Stehekin,  WA'-2 
Stevenson,  WA 
Sultan,  WA 
Suquamish,  WA 
Tahuya,  WA 
Thorp,  WA 
Tieton,  WA 
Tonasket,  WA 
Toutle,  WA 
Tumtum,  WA 
Twin  Lakes,  WA 
Twisp,  WA  1 
Underwood,  WA 
Union,  WA 


Usk,  WA 
Valley,  WA 
Valleyford,  WA 
Vancouver,  WA 
Veradale,  WA 
Waitsburg,  WA 
Washougal,  WA 
Wauconda,  WA 
WeUpinit,WA2 
Wenatchee,  WA'- 2 
White  Salmon,  WA 
Winthrop,WAi 
Woodland,  WA 
Yacoh,  WA 
Yakima,  WA 
Yelm,  WA 

Wisconsin 

Alvin,WI 

Argonne,  WI 

Armstrong  Creek,  WI 

Babcook.  WI 

Barnes,  WI 

Birch  Hill,  WI 

Blackwell,  WI 

Blue  Wing,  WI 

Bowler,  WI 

Camp  Douglas,  WI 

Carter,  WI 

Clam  Lake,  WI 

Clear  Lake,  WI 

Clearwater  Lake,  WI 

Conover,  WI 

Crooked  Lake,  WI 

Dairyland,  WI 

Danbxuy,  WI 

Drmnmond,  WI 

Dry  Town,  WI 

Eagle  River,  WI 

Fence  Lake,  WI 

Finley,  WI 

Fort  McCoy,  WI 

Franks  Field,  WI 

Gordon,  WI 

Grand  View,  WI 

Hayward,  WI 

Hiles,  WI 

Horizon,  WI 

Iron  River,  WI 

Kekoskee,  WI 

Keshena,  WI ' 

Keshena,  WI 

Lac  du  Flambeau,  WI 

LacCoiute  Oreilles  Tribal  Center,  WI 

Lacdu,  WI 

Lakewood,  WI 

Langlade,  WI 

Laona,  WI 

Long  Lake,  WI 

Meadow  Valley,  WI 

Middle  Village,  WI ' 

Minocqua,  WI 

Mission,  WI 

Morgan,  WI 

Mountain,  WI 

Necedah, WI 

Nelma,  WI 

Neopit,  WI 

Newald,  WI 


Oakedale,  WI 
Phelps,  WI 
Reserve,  WI 
Riverside,  WI 
Sand  Pillow,  WI 
South  Branch,  WI ' 
Sprague,  WI 
Three  Lakes,  WI 
Tipper,  WI 
Townsend,  WI 
Valley  Junction,  WI 
Wabeno,  WI 
West  Branch,  WI 
Woodruff,  WI 

West  Virginia 

Alpena,  WV 
Alvon,  WV 
Amboy,  WV 
Anthony,  WV 
Arbovale,  WV 
Arden,  WV 
Aurora,  WV 
Auto,  WV 
Baker,  WV 
Bakerton,  WV 
Ballard,  WV 
Bartow,  WV 
Beckwith,  WV 
Bemis,  WV 
Bismark,  WV 
Blue  Bend,  WV 
Bolair,  WV 
BoUvar,  WV 
Bowen,  WV 
Boyer,  WV 
Branchland,  WV 
Brandywine,  WV 
Cabins,  WV 

Camben  on  Gauley,  WV 
.  Canvas,  WV 
Cass,  WV 
Cedar  Grove,  WV 
Cheat  Bridge,  WV 
Cherry  Grove,  WV 
Circleville,  WV 
Clarksburg,  WV 
Clear  Fork,  WV    . 
Clearco,  WV 
Cloverlick,  WV 
Coketon,  WV 
Craigsville,  WV 
Cunard,  WV 
Curtin,  WV 
Cyrus.  WV 
Dailey,  WV 
Davis,  WV 
Deep  Water,  WV 
Denmar,  WV 
Dorcas,  WV 
Droop,  WV 
Dunlow,  WV 
Dunmore,  WV 
Durbin,  WV 
East  Bank,  WV 
East  Lynn,  WV 
Edray.WV 
Eglon,  WV 
Eleanor,  WV 
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Elgood.  WV 
Elkins.  WV 
Elkwater.  WV 
EUiton.  WV 
Erwin.WV 
Etam,  WV 
Fayetteville.  WV 
Fenwick,  WV 
Flemington,  WV 
Frank.  WV 
Franklin,  WV 
Friars,  WV 
Frost.  WV 
Ft.  Gay.  WV 
Ft.  Seybert.  WV 
Galloway,  WV 
Gassaway.  WV 
Gauley  Bridge.  WV 
Genoa.  WV 
Gilbert.  WV 
Glady.  WV 
Glasgow,  WV 
Glen  Ferris.  WV 
Gormania,  WV 
Grafton.  WV 
Green  Bank,  WV 
Hambleton.  WV 
Handley,  WV 
Harman,  WV 
Harpers  Ferry,  WV 
Hendricks,  WV 
Henry  Hill.  WV 
HiUsboro,  WV 
Hunterville.  WV 
Huttonsville.  WV 
Jeiryville.  WV 
Job.  WV 

Jordan  Run.  WV 
Judy  Gap.  WV 
Justice.  WV 

Keslers  Cross  Lane.  WV 
Kiahsville.  WV 
Kline.  WV 
Landes  Sutton.  WV 
Lavalette.  WV 
Leivasy.  WV 
Lerona.  WV 
Lobelia.  WV 
London.  WV 
Lost  City.  WV 
Lost  River.  WV 
Mace.  WV 
Macomber,  WV 
Mammoth,  WV 
Marlinton,  WV 
Mathias,  WV 
Maxwehon,  WV 
MeUssa.  WV 
Mill  Creek,  WV 
Mill  Point.  WV 
Mingo.  WV 

Minnehaha  Springs.  WV 
Monterville.  WV 
Montrose,  WV 
Moyers.  WV 
Mt.  Nebo.  WV 
Neola.  WV 
Nettie.  WV 
Nutter  Fort.  WV 


Oak  Flat.  WV 

Onego.  WV 

Parsons  Robson.  WV 

Perry.  WV 

Petersburg,  WV 

Pierce,  WV 

Pipestem,  WV 

Pratt.  WV 

Radnor.  WV 

Ranger,  WV 

Red  Creek,  WV 

Red  House.  WV 

Renick,  WV 

Richwood.  WV 

Riverton.  WV 

Salt  Rock.  WV 

Scherr.  WV 

Seebert,  WV 

Seneca  Rocks.  WV 

Sheperdstown,  WV 

Silver  Lake.  WV 

Simpson.  WV 

Slatyfork,  WV 

Snowshoe,  WV 

Spring  Greek,  WV 

St.  George,  WV 

Stonewood.  WV 

Sugar  Grove.  WV 

SuUy.WV 

Sununersville.  WV 

Thomas.  WV 

Thomwood,  WV 

Thurmond.  WV 

Upper  Tract.  WV 

Valley  Bend.  WV 

Valley  Head,  WV 

Waiteville,  WV 

Ward,WV 

Wardensville,  WV 

White  Sulpher  Springs.  WV 

Whitmer.  WV 

Wilson.  WV 

Winfield,  WV 

Wolf  Summit,  WV 

Wymer.  WV 

Wyoming  . 

Albany.  WY 

Alpine.  WY 

Alta.WY 

Antelope  Butte  Ski  Lodge,  WY 

Aspen  Highlands 

Estates.  WY 

Atlantic  City.  WY 

Backcoimtry,  WY 

Baker  Canyon,  WY 

Battle  Lake 

Subdivision.  WY ' 

Beaver  Creek.  WY  2 

Beaver  Creek.  Area,  WY 

Big  Block  cabins.  WY 

Big  Goose  Creek,  WY 

Big  Goose  Creek,  Work  Center,  WY 

Bighorn  Sum.  Homes.  WY 

Billy  Creek.  WY 

Billy  Creek  homes  &  cabins.  WY 

Black  Buttes,  WY 

Bondurant.  WY 

Boulder  Ridge  Estates.  WY 


Breakneck,  WY 

Buckhom,  WY 

Burgess  Junction  Lodge,  WY ' 

Burgess  Work  Center.  WY  ' 

Camp  Grace,  WY 

Canyon  Creek  Cabins  #1 ,  WY 

Canyon  Creek  Cabins  #2.  WY 

Canyon  Creek  County,  WY ' 

Canyon  Jimction,  WY 

Casper  Mountain,  WY 

Cedar  Moimtain,  WY 

Centennial,  WY ' 

Clear  Creek,  WY 

Colter  Bay.  WY  2 

Commimity.  WY 

Cottonwood  Acres.  WY ' 

Crandall.WY 

Crooked  Creek.  WY ' 

Crystal  Lake,  WY 

Curt  Gowdy.  WY 

Dayton.  WY 

Deer  Haven.  WY 

Devils  Tower,  WY 

Devils  Tower  Visitor  Center,  WY 

Dome  Lake,  WY . 

Dull  Knife  Reservoir.  WY 

East  of  Hunter  Hwy  16,  WY 

East  Upton.  WY 

Elk  Ridge  Estates.  WY 

Esterbrook.  WY ' 

Ethete.  WY 

Ferguson  Canyon.  WY 

Fontenelle.  WY 

Fort  Washakie,  WY 

Fox  Park.  WY  • 

Freedom,  WY 

French  Creek.  WY 

Glendo  State  Park.  WY 

Granite  Springs,  WY 

Grave  Springs,  WY 

Green  Creek  Subdivision,  WY 

Greybull  River,  WY 

Guernsey  State  Park,  WY 

Harriman,  WY 

Hazelton,  WY 

Hazehon  Area  (East),  WY 

Hoback  Ranches,  WY 

Homestead  Park  Subdivision,  WY ' 

Hulett.  WY 

Hyatt  Ranch  Area.  WY 

Indian  Hills.  WY 

Jackson.  WY  2 

Jackson  Lake  Lodge.  WY 

JYRanch.WY2 

Keyhole.  WY 

Keystone.  WY 

Kortes  Dam  Camp,  WY 

Limestone  Mountain  Area.  WY 

Little  Big  Horn  Cabins.  WY 

Loop  Road.  WY 

Mammoth.  WY 

Meadowlark,  WY 

Meadowlark  Lake  Complex.  WY 

Middle  Fork  Powder  River.  WY 

Moose  Haven  Subdivision.  WY 

Moimtain  Home.  WY 

New  Haven.  WY 

Newcastle,  WY 

North  Blacktail,  WY 
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North  Fork  Shoshone  River,  WY 

Old  Faithful.  WY 

Osage,  WY ' 

Overlook  Retreats,  WY 

Painter  Estates,  WY 

Paradise  Guest  Ranch,  WY 

Park  County,  WY 

Pine  Bluffs,  WY 

Pine  Creek  Area  on  South  Pass.  WY 

Pine  Grove  Estates,  WY 

Pomeroy  Subdivision,  WY 

Porcupine  Ranger  Station  &  Cabins  WY 

Porcupine  Shell  Work  Center,  WY ' 

Porcupine  Subdivision,  WY 

Rattlesnake,  WY 

Remoimt,  WY 

Resorts,  WY 

Rice  Subdivision,  WY  • 

Rinkerlank  Forest  Subdivision,  WY 

Round  Hill  Ranch.  WY 

Ryan  Park,  WY ' 

Sage  Valley,  WY 

Sage  Valley  Subdivision,  WY 

Sand  Creek,  WY 

Seminoe  Reservoir  Area.  WY 

Shadow  Mountain.  WY  '-2 

Shell  Ranger  Station  &  Cabins.  WY ' 

Signal  Moimtain,  WY  •■  2 

Sinks  Canyon.  WY 

Soda  Butte,  WY 

South  Fork  Shoshone  River,  WY 

South  Pass  City,  WY 

Star  Valley.  WY 

Story,  WY 

Sundance.  WY 

Sunlight.  WY 

Sweetwater,  WY 

Tensleep-Special  Use  Area,  WY 

Tongue  River,  WY 

Tyrell  Work  Center  &  Cabins,  WY  2 

Union  Pass  Area,  WY 

Upper  Wood  River,  WY 

Upton,  WY ' 

Urban  Thennopolis,  WY 

Wapiti  Subdivision.  WY ' 

Warm  Springs.  WY 

Warm  Springs  Mountain.  WY 

Waywest  Subdivision,  WY 

West  Thumb,  WY 

White  Rock  Estates,  WY 

Wigwam.  WY 

Wind  River.  WY 

Wold  Subdivision,  WY 

Wood  River,  WY ' 

Woodedge,  WY 

[FR  Doc.  01-52  Filed  1-3-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  ttie  Natural  Resources 
Conservation  Service  in  Kentucky 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 


Kentucky,  U.S.  Department  of 

Agriculture. 

ACTION:  Notice  of  availability  of 

proposed  changes  in  Section  IV  of  the 

FOTG  of  the  NRCS  in  Kentucky  for 

review  and  comment. 

SUMMARY:  h  is  the  intention  of  the  NRCS 
in  Kentucky  to  issue  a  revised 
conservation  practice  standard  for: 
Nutrient  Management  (Code  590). 
DATES:  Comments  will  be  received  on  or 
before  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  David  G.  Sawyer. 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  771 
Corporate  Drive.  Suite  110.  Lexington, 
KY  40503-5479.  Copies  of  the  practice 
standards  are  made  available  upon 
written  request.  Persons  with  Internet 
capabihty  may  access  the  Kentucky 
NRCS  homepage  to  obtain  a  copy  of  the 
revised  590  standard.  The  Internet 
address  is  http://www.ky.nrcs.usda.gov 
and  click  on  Standards  and 
Specifications. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Kentucky  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Kentucky  regarding  deposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  December  20,  2000. 

David  G.  Sawyer. 

State  Conservationist,  Natural  Resources 
Conservation  Service,  Lexington,  KY. 

[FR  Doc.  01-138  Filed  1-3-01;  8:45  am] 

BILUNG  COOE  3410-16-M 


COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Allegations  of  Voting 
Irregularities  in  the  Presidential 
Election  on  November  7, 2000 

AGENCY:  Commission  on  Civil  Rights. 
ACTION:  Amended  notice  of  hearings. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994.  Section  3.  Public  Law  103-419. 
108  Stat.  4338.  as  amended,  and  45  CFR 
702.3.,  that  public  hearings  before  the 
U.S.  Commission  on  Civil  Rights  will 


commence  on  Thursday.  January  11, 
2001.  beginning  at  9  a.m.,  in  the 
morning  in  Tallahassee,  FL,  and  on 
subsequent  days  in  Miami,  FL, 
Jacksonville,  FL.  and  Tampa.  FL.  The 
January  11  and  12,  2001,  hearing  will 
take  place  at  the  Holiday  Inn  Select 
Hotel.  316  West  Tennessee  Street. 
Tallahassee,  Florida  32301.  The  purpose 
of  these  hearings  is  to  collect 
information  within  the  jurisdiction  of 
the  Commission,  under  Public  Law  98- 
183.  Section  5(a)(1)  and  Section  5(a)(5). 
related  particularly  to  allegations  that 
eligible  persons  in  Florida  were  denied 
the  right  to  vote  or  to  have  their  votes 
properly  counted  in  the  election  of  the 
Presidential  electors  on  November  7, 
2000. 

The  original  notice  for  the  hearings 
was  announced  in  the  Federal  Register 
on  Wednesday,  December  13,  2000,  FR 
Doc.  00-31904,  Vol.  65,  No.  2401,  p. 
77850. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  701.2.  The  Commission  is  an 
independent  bipartisan,  fact  finding 
agency  authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  poUcies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  equal  protection  of  the 
laws  under  the  Constitution  because  of 
race,  color,  religion,  sex,  age,  disabiUty, 
or  national  origin,  or  in  the 
administration  of  justice.  The 
Commission  has  broad  authority  to 
investigate  allegations  of  voting 
irregularities  even  when  alleged  abuses 
do  not  involve  discrimination. 

Hearing  impaired  persons  who  will 
attend  the  hearings  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Pamela  Dunston, 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearings. 

FOR  FURTHER  INFORMATION  CONTACT:  Les 

Jin,  Office  of  the  Staff  Director  (202) 
376-7700. 

Dated  December  28.  2000. 
Edward  A.  Hailes.  )r.. 
Acting  General  Counsel. 
(FR  Doc.  01-142  Filed  1-3-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Buraau  of  Export  AdminlstratkMi 

Presidsnt's  Export  Council 
SubcommKtse  on  Encryption;  Notice 
of  Meeting  Ctiange 

Federal  Register  citation  of  previous 
announcement:  p.  80833,  December  22, 
2000. 

Previously  announced  time  of 
meeting:  9:30  a.m.,  January  10,  2001. 

New  time  of  meeting:  9:00  a.m., 
January  30,  2001,  Room  3407. 

Dated:  December  28,  2000 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

(FR  Doc.  01-193  Filed  1-3-01;  8:45  am) 

■LLMQ  CODE  3S1IKrr-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ai>d  Atmospheric 
Administration 

P.D.  122700O] 

Nortti  Pacific  Fisfiery  Management 
Council;  Teleconference 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  plan  team 

teleconference. 

summary:  The  North  Pacific  Fishery 
Management  Council's  (Council)  Bering 
Sea/ Aleutian  Islands  King  and  Tanner 
Crab  Plan  Team  will  hold  a 
teleconference. 

DATES:  The  teleconference  will  begin  at 
1  p.m.,  Alaska  Time,  on  Thursday, 
January  25.  2001. 

ADDRESSES:  The  teleconference  will  be 
held  at  the  North  Pacific  Fishery 
Management  Cotmcil,  605  W.  4th  Ave., 
Suite  306,  Anchorage,  AK  99501-2252. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell,  NPFMC,  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The  Plan 
Team  will  review  bycatch  amounts  of  C. 
opilio  taken  inside  and  outside  the  C. 
opilio  Bycatch  Limitation  Zone  (COBLZ) 
and  prepare  recommendations  for  the 
Coimcil  regarding  overall  bycatch 
limits,  as  well  as  accoimting  for  crabs 
taken  outside  the  COBLZ,  and  whether 
or  not  they  shoidd  accrue  toward  the 
bycatch  limit  that  triggers  closure  of  the 
COBLZ. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 


be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809.  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  December  28,  2000. 
Valerie  Chambers, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-208  Filed  1-3-00;  8:45  am) 

BHJJNGCOOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  122700q 

Pacific  Fishery  Management  CouncH; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Management  Team 
(CPSMT)  and  Coastal  Pelagic  Species 
Advisory  Subpanel  (CPSAS)  will  hold 
work  sessions,  which  are  open  to  the 
public. 

DATES:  The  CPSMT  will  meet  on 
Tuesday,  January  30,  2001, 10  a.m.  to  5 
p.m.  and  Wednesday,  January  31,  2001, 
8  a.m.  until  business  for  the  day  is 
completed.  The  CPSAS  will  convene  on 
Thursday,  February  1,  2001, 10  a.m. 
imtil  business  for  the  day  is  completed. 
ADDRESSES:  The  work  sessions  will  be 
held  at  NMFS  Southwest  Fisheries 
Science  Center,  8604  La  Jolla  Shores 
Drive.  La  Jolla.  CA  92038-0271;  (619) 
546-7000. 

On  Tuesday.  January  30,  2001,  the 
CPSMT  will  meet  in  room  A-214;  on 
Wednesday,  January  31.  2001.  the 
CPSMT  will  meet  in  the  small 
conference  room.  On  Thursday. 
February  1,  2001.  the  CPSAS  will  meet 
in  the  large  conference  room. 


Council  address:  Pacific  Fishery 
Management  Coimcil,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck.  Pacific  Fishery  Management 
Council;  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  these  meetings  is  to 
continue  work  on  several  issues  relative 
to  capacity  in  the  finfish  limited  entry 
fishery.  This  work  is  in  response  to  a 
Council  request  for  the  CPSMT  and 
CPSAS  to  develop  recommendations  for 
a  capacity  goal  for  the  limited  entry 
fishery  and  several  other  capacity- 
related  issues,  including  transferability 
of  limited  entry  permits.  The  CPSMT 
and  CPSAS  are  scheduled  to  provide 
their  recommendations  to  the  Council  at 
the  April  2001  Council  meeting. 

Although  non-emergency  issues  not 
contained  in  the  CPSMT/CPSAS 
meeting  agenda  may  come  before  the 
CPSMT  and/or  CPSAS  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  CPSMT  nor  CPSAS  action  during 
these  meetings.  CPSMT  and/or  CPSAS 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
this  dociunent  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  CPSMT's 
and/or  CPSAS's  intent  to  take  final 
action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  326-6352  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  December  28,  2000. 
Valerie  Chambers, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-207  Filed  1-3-01;  8:45  am] 

BKJJNO  CODE  3S10-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  0801  DOB] 

Coral,  Golden  Crab,  Shrimp,  Spiny 
l.obster.  Red  Drum,  Coastal  Migratory 
Pelagic  Resources,  and  Snapper- 
Grouper  Fisheries  of  the  South  Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 
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action:  Issuance  of  an  exempted  fishing 
permit. 

summary:  NMFS  announces  the 
issuance  of  an  exempted  fishing  permit 
(EFP)  for  the  South  Carolina  Aquarium 
(applicant),  located  in  Charleston,  South 
Carolina.  The  EFP  would  authorize  the 
applicant,  with  certain  conditions,  to 
collect  for  public  display  annually,  for 
two  years,  an  average  of  25  specimens 
each  of  numerous  species  of  marine 
invertebrates  and  marine  fish  from 
Federal  waters  off  South  Carolina.  This 
EFP  is  similar  to  the  previous  EFP 
issued  to  the  applicant  that  expired  on 
June  30,  2000. 

DATES:  The  newly  issued  EFP  is 
effective  January  1,  2001,  through 
December  31,  2002. 
ADDRESSES:  Copies  of  the  EFP  are 
available  from  Peter  Eldridge,  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Eldridge.  727-570-5305;  fax  727- 
570-5583;  e-mail: 

peter.eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EFP  is 
issued  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  and  the  regulations 
at50CFR600.745rb). 

The  South  Carolina  Aquarium  (SCA), 
located  in  Charleston,  is  a  public,  non- 
profit, self-supporting  institution  for  the 
understanding  and  conservation  of 
South  Carolina's  natural  aquatic 
habitats,  with  extensive  field  study  and 
outreach  programs  and  with  bee 
admission  to  groups  of  school  children. 

The  applicant  intends,  over  a  period 
of  2  years,  to  collect  annually  for  public 
display  an  average  of  25  specimens  each 
of  76  species  of  marine  invertebrates 
and  221  species  of  marine  fish  fi-om  the 
EEZ  off  South  Carolina,  using  a  variety 
of  fishing  gears  and  the  fish  anesthetic, 
quinaldine. 

The  proposed  collection  involves 
activities  otherwise  prohibited  by 
regulations  implementing  the  Fishery 
Management  Plans  for  Coral,  Coral 
Reefs,  and  Live/Hard  Bottom  Habitats, 
Golden  Crab,  Shrimp,  Spiny  Lobster, 
Red  Drum,  Coastal  Migratory  Pelagics, 
and  Snapper-Grouper  Fisheries  of  the 
South  Atlantic  Region  (FMPs).  The  EFP 
authorizes  the  applicant,  consistent 
with  the  terms  of  the  EFP,  to  harvest 
and  possess  corals,  Uve  rock,  golden 
crab,  rock  shrimp,  red  drum,  wreckfish, 
Warsaw  grouper,  and  other  snapper- 
grouper  species  taken  fiDm  Federal 
waters  off  South  Carolina.  In  addition, 
the  EFP  authorizes,  consistent  with  the 


terms  of  the  EFP,  the  use  of  quinaldine 
in  a  coral  area  and  the  possession  of 
spiny  lobster,  bluefish,  cobia,  king  and 
Spanish  mackerel,  groupers  and 
snappers,  greater  amberjack,  hogfish  and 
red  porgy  below  the  minimum  size  limit 
in  excess  of  established  bag  limits  or 
taken  with  prohibited  gear. 

The  EFP  has  a  number  of  conditions 
concerning  the  harvest  of  prohibited 
species  and  corals  and  the  gear  that  can 
be  employed,  including  bycatch 
restrictions.  The  EFP  requires  an  annual 
report  to  NMFS  that  lists  specimens  that 
have  been  taken. 

The  applicant  also  intends  to  collect 
a  large  number  of  species  that  are  either 
not  subject  to  Federal  fishery 
management  in  the  South  Atlantic 
Region  or  included  under  a  fishery 
management  plan  that  contains  no 
management  measures  restricting 
possession  or  harvest.  The  applicant 
was  referred  to  the  NMFS  Highly 
Migratory  Species  Division  for 
authorization  to  collect  Atlantic  highly 
migratory  species,  such  as  sharks  and 
timas,  for  public  display. 

A  notice  of  receipt  of  the  application 
for  this  permit  was  published  in  the 
Federal  Register  on  August  30,  2000  (65 
FR  52701).  In  addition  to  annoimcing 
the  receipt  of  the  application,  public 
comments  were  requested;  no  public 
comments  were  received.  Also, 
consistent  with  the  requirements  of  50 
CFR  600.745(b)(3)(i).  NMFS  provided 
copies  of  the  EFP  application  to  the 
State  of  South  Carolina,  the  South 
Atlantic  Fishery  Management  Coimcil, 
and  U.S.  Coast  Guard  along  with  the 
following  required  information: 
Information  on  the  EFP's  effects  on 
target  and  incidental  species;  citations 
of  the  regulations  that,  without  the  EFP, 
would  prohibit  the  proposed  collection 
activity;  and  other  biological 
information  relevant  to  the  EFP 
proposal.  None  of  these  consulted 
entities  expressed  any  objections  to  the 
issuance  of  the  EFP. 

Failing  of  the  permittee  to  comply 
with  the  terms  and  conditions  of  the 
EFP  may  be  grounds  for  revocation, 
suspension  or  modification  of  this  EFP 
or  for  civil  or  criminal  sanctions. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Cocember  26,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
[FR  Doc.  01-203  Filed  1-3-01;  8:45  am] 

BaXlNQ  COOE:  3510-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.122800D] 

Magnuson-Stevens  Act  Provisions; 
Atlantic  Highly  Migratory  Species; 
Exempted  Rshing  and  Scientific 
Reeearch  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conunerce. 

ACTION:  Issuance  of  2001  Exempted 
Fishing  and  Scientific  Research  Permits; 
request  for  comments. 

SUMMARY:  NMFS  announces  the  intent 
to  issue  exempted  fishing  permits 
(EFPs)  and  scientific  research  permits 
(SRPs)  for  the  collection  of  Atlantic 
highly  migratory  species.  These  EFPs/ 
SRPs  would  authorize  collections  of  a 
limited  number  of  tunas,  swordfish. 
billfishes,  and  sharks  irom  Federal 
waters  in  the  Atiantic  Ocean  and  Gulf 
of  Mexico  for  the  piuposes  of  scientific 
data  collection  and  pubUc  display.  The 
EFPs  will  be  valid  through  May  31, 
2001 ,  at  which  time  revised  regulations 
regarding  permit  issuance  procedures 
and  conditions  are  scheduled  to  go  into 
effect  and  revised  permits  may  be 
issued.  NMFS  also  announces  the  intent 
to  issue  EFPs  upon  receiving 
apphcations  from  U.S.  fishermen  whose 
vessels  fish  for  Atlantic  highly 
migratory  species  while  operating  under 
contract  with  interests  in  other  fishing 
nations.  These  EFPs  would  allow  a  U.S. 
fishing  vessel  to  fish  so  as  to  be 
consistent  with  another  coimtry's 
regulations  without  violating  U.S. 
regulations,  and  woidd  ensure  that  such 
vessels  report  to  the  proper  authorities. 
DATES:  Written  comments  on  these 
collection,  research  and  fishing 
activities  will  be  considered  by  NMFS 
in  issuing  such  EFPs/SRPs  if  received 
on  or  before  January  19,  2001. 
ADDRESSES:  Send  comments  to 
Christopher  Rogers,  Acting  Chief, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  The 
EFP/SRP  apphcations  and  copies  of  the 
regulations  under  which  EFPs/SRPs  are 
issued  may  also  be  requested  irom  this 
address.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  (301)713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Kiraly.  301-713-2347;  fax:  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  EFPs  and 
SRPs  are  requested  and  issued  under  the 
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authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  and/or  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  et  seq).  Regulations  at  50 
CFR  600.745  and  50  CFR  635.32  govern 
scientific  research  activity,  exempted 
fishing,  and  exempted  educational 
activity  with  respect  to  Atlantic  highly 
migratory  species. 

Issuance  of  EFPs  and/or  SRPs  may  be 
necessary  because  possession  of  certain 
shark  species  is  prohibited,  possession 
of  billfishes  on  board  commercial 
fishing  vessels  is  prohibited,  and 
because  the  commercial  fisheries  for 
bluefin  tuna,  swordfish  and  large  coastal 
sharks  may  be  closed  for  extended 
periods,  during  which  collection  of  live 
animals  and/or  biological  samples 
would  otherwise  be  prohibited.  In 
addition,  NMFS  regulations  at  50  CFR 
635.32  regarding  implantation  or 
attachment  of  archival  tags  in  Atlantic 
highly  migratory  species  require  prior 
authorization  and  a  report  on 
implantation  activities. 

NMFS  also  seeks  public  comment  on 
its  intention  to  issue  EFPs  for  the 
purpose  of  collecting  biological  samples 
imder  at-sea  fisheries  observer 
programs.  NMFS  intends  to  issue  EFPs 
to  any  NMFS  or  NMFS-approved 
observer  to  bring  onboard  and  possess, 
for  scientific  research  purposes, 
biological  sampling,  measurement,  etc., 
any  Atlantic  swordfish,  Atlantic  shark, 
or  Atlantic  billfish,  provided  the  fish  is 
a  recaptured  tagged  fish,  a  dead  fish 
prior  to  being  brought  onboard,  or 
specifically  authorized  for  sampling  by 
the  Director  of  the  Office  of  Sustainable 
Fisheries  at  the  request  of  the  Southeast 
Fisheries  Science  Center  or  Northeast 
Fisheries  Science  Center.  In  total,  169 
swordfish  and  44  sharks  were  collected 
by  at-sea  observers  under  such  EFPs  in 
2000. 

Collection  of  blyefin  tuna  would  be 
authorized  for  scientific  research  age 
and  growth,  genetic,  and  spawning 
studies.  In  2000,  five  permits  for  bluefin 
tima  archival  tagging  and  research  were 
issued.  In  2001,  pursuant  to  ICCAT 
recommendations  calling  for  research 
that  addresses  bluefin  tuna  spawning 
locations,  NMFS  intends  to  issue  SRPs 
and/or  EFPs  for  U.S.  participation  in  an 
international  program  that  could 
involve  the  landing  of  up  to  15  metric 
tons  of  bluefin  tima  for  scientific 
sampling.  This  would  be  in  addition  to 
SRPs  and  EFPs  issued  for  other  tiuia 
research. 

NMFS  also  intends  to  continue  to 
issue  EFPs  to  vessel  operators 
requesting  offloading  windows  in  the 
Atlantic  Swordfish  fishery,  in  the  event 
the  swordfish  fishery  is  closed  and  a 


vessel  is  not  equipped  with  a  vessel 
monitoring  system  that  would  enable  it 
to  remain  at  sea  after  the  annoimced 
closure  date.  NMFS  anticipates  that 
commercial  EFP  applicants  would  be 
captains  of  larger  vessels  out  on 
extended  trips  at  the  time  of  a  closure 
announcement.  These  applicants  would 
benefit  from  delayed  ofQoading  by 
avoiding  market  gluts  and  cold  storage 
problems. 

Several  EFPs  have  been  issued  in  the 
past  authorizing  the  retention  of  Atantic 
Skipjack  tuna  as  an  allowable  incidental 
species  while  fishing  for  other  species 
using  coastal  driftnet  gear.  Comments 
have  been  received  that  vessels  intend 
to  participate  in  this  fishery  during 
2001 ,  and  NMFS  intends  to  issue  a 
limited  number  of  EFPs  again  to  collect 
vessel  effort  information  and  to  monitor 
bycatch  of  all  species  caught  by  coastal 
driftnetters  while  fishing  for  oiher 
species. 

NMFS  also  seeks  public  comment  on 
its  intention  to  issue  EFPs  for  distant 
water  pelagic  longline  vessels  for  the 
purpose  of  expanding  access  of  U.S. 
vessels  into  other  markets  while 
continuing  to  collect  information  about 
U.S.  fishing  effort  and  landings.  NMFS 
would  consider  applications  from  any 
U.S.  Atlantic  pelagic  longline  vessel. 
NMFS  intends  to  issue  such  EFPs  to  any 
U.S.  vessel  fishing  under  contract  to 
another  nation,  provided  its  landings 
and  discards  are  consistent  with  ICCAT 
recommendations  and,  due  to  the 
requirements  of  the  contract,  those 
landings  are  being  reported  to  ICCAT  by 
that  other  nation  or  otherwise 
appropriately  accounted  for. 

NKff  S  is  also  seeking  public  comment 
on  its  intention  to  issue  EFPs  for  the 
collection  of  restricted  species  of  sharks 
for  the  purposes  of  public  display.  In 
the  HMS  FMP,  NMFS  established  a 
public  display  quota  of  60  metric  tons 
wet  stwei^t  for  this  purpose.  NMFS 
has  preliminarily  determined  that  up  to 
3,000  sharks  could  be  taken  with  this 
ciurent  quota  and  such  harvest  would 
be  consistent  with  the  most  recent 
environmental  impact  statement 
prepared  for  this  fishery.  NMFS  believes 
that  heuvesting  this  amount  for  public 
display  will  have  a  minimal  impact  on 
the  stock.  In  2000, 14  EFPs  were  issued 
for  the  collection  of  sharks  for  display 
purposes. 

Generally,  the  authorized  collections 
or  exemptions  would  involve  activities 
othenvise  prohibited  by  regulations 
implementing  the  Final  Fishery 
Management  Plan  for  Atlantic  Tvmas, 
Swordfish  and  Sharks  (HMS  FMP)  and 
Amendment  1  to  the  Atlantic  Billfish 
Management  Plan.  The  EFPs,  if  issued, 
would  authorize  recipients  to  fish  for 


and  possess  timas,  billfishes,  swordfish 
and  sharks  outside  the  applicable 
Federal  commercial  seasons,  size  limits 
and  retention  limits,  or  to  fish  for  and 
possess  prohibited  species. 

In  the  near  futxire,  NMFS  intends  to 
undertake  rulemaking  to  revise  general 
aspects  of  the  procedures  for  issuing 
EFPs.  Permits  will  be  issued  under  the 
current  regulations  and  be  valid  imtil 
new  regulations  become  effective, 
which  is  expected  to  be  June  1,  2001,  at 
which  time  revised  permits  may  be 
issued.  A  final  decision  on  issuance  of 
any  EFPs/SRPs  will  depend  on  the 
submission  of  all  reqviired  information 
about  the  proposed  activities,  NMFS' 
review  of  public  comments  received  on 
this  notice,  conclusions  of  any 
environmental  analyses  conducted 
pursuant  to  the  National  Environmental 
Policy  Act,  and  on  any  consultations 
with  any  appropriate  Regional  Fishery 
Management  Councils,  states,  or  Federal 
agencies.  NMFS  does  not  anticipate  any 
environmental  impacts  from  the 
issuance  of  these  EFPs  other  than 
impacts  already  assessed  in  the  Final 
Environmental  Impact  Statement  (EIS) 
and  any  subsequent  Environmental 
Assessments  or  EISs  contained  in  the 
Final  HMS  FMP  (64  FR  13575;  March 
19, 1999). 

Authority:  16  U.S.C.  971  et  seq.and  16         "* 
U.S.C.  1801  etseq. 

Dated:  December  28,  2000. 
Valerie  L.  Chambers, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-204  Filed  1-3-01;  8:45  am] 
■LUNQ  COW  3B10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  121900B] 

Marine  Mammals;  Hie  No.  924-1484. 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  AdmiMstration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  924-1484-00,  issued  to     ^ 
Marsha  Green,  Ph.D.,  Albright  College, 
P.O.  Box  15234,  Reading,  PA  19612- 
5234,  was  amended. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
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1315  East-West  Highway.  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289): 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4027);  and 

Pacific  Islands  Area  Office,  National 
Marine  Fisheries  Service,  NOAA,  1601 
Kapiolani  Boulevard,  Suite  1110, 
Honolulu  HI  96814-4700  (808/973- 
2935). 

POR  FURTHER  INFORMATION  CONTACT: 
Trevor  Spradlin  or  Jill  Lewandowski, 
301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  etseq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  etseq.), 
and  the  provisions  of  §  222.306  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-226). 

The  permit  has  been  amended  to  (1) 
change  the  expiration  date  to  August  31, 
2005;  (2)  authorize  the  close  approach  to 
spinner  dolphins  (Stenella  longirostris), 
spotted  dolphins  {Stenella  attenuata) 
and  bottlenose  dolphins  [Tursiops 
truncatus)  that  are  associating  with 
htmipback  whales;  and  (3)  increase  the 
number  of  annual  hiunpback  whale 
takes  to  350  for  controlled  vessel 
approaches  and  700  for  audio/video 
recordings. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  28,  2000. 
Ann  D.  Teibush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-206  Filed  1-3-01;  8:45  am] 

MIXING  CODE  3510-22-S 


CONGRESSIONAL  BUDGET  OFRCE 

Notice  of  Transmittal  of  Final 
Sequestration  Report  for  Fiscal  Year 
2001  to  Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  fiiat  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
2001  to  the  House  of  Representatives, 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Dan  L.  Crippen, 

Director. 

[FR  Doc.  01-295  Filed  1-2-01:  9:59  am] 

BIUJNG  CODE  00-07D2-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  January  5,  2001. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer:  Department  of  Education, 
Office  of  Management  and  Budget;  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opporttmity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection. 


violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Regiilatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  follov»ring  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  28.  200(k 
John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review.  New. 

Title:  Application  for  the  Transition  to 
Teaching  Program. 

Abstract.  The  Transition  to  Teaching 
Program  provides  grants  to  local 
educational  agencies,  state  educational 
agencies,  educational  service  agencies, 
nonprofit  agencies  and  organizations  to 
support  their  efforts  to  recruit  talented 
and  capable  individuals  from  other 
fields  to  become  licensed  or  certified 
classroom  teachers. 

Additional  Information:  Ehie  to  the 
unexpected  delay  in  passage  of  an 
appropriations  law,  ED  is  requesting  an 
emergency  review  of  this  information 
collection  in  order  to  make  awards  in 
sufficient  time  for  applicants  to 
participate  in  the  Transition  for 
Teaching  Program.  Based  upon  the 
occurrence  of  this  unanticipated  event, 
and  the  public  harm  that  might 
otherwise  occiu*  with  delaying  grant 
awards  so  that  the  opportunity  is  missed 
to  support  efforts  in  recruiting 
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individuals  from  other  fields  to  become 
licensed  or  certified  classroom  teachers, 
0MB  approval  is  requested  by  January 
5,  2001,  so  that  the  application  notice 
can  be  published  and  the  application  be 
made  available  to  eligible  applicants. 
We  anticipate  that  this  time  schedule 
will  allow  eUgible  applicants  60  days  to 
prepare  grant  applications,  and  the 
Department  to  award  grants  by  mid- 
May. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  200 
Burden  Hours:  2,400 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
directed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 
address  OaO_IMG_Issues@ed.gov,  or 
shoxild  be  faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  her  internet 
address  Kathy_Axt@ed.gov.  Individuals 
who  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc.  01-176  Filed  1-3-01;  8:45  am] 

BILLING  COOE  4000-1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slte- 
Spectflc  Advisory  Board,  Los  Alamos; 
Notice  of  Open  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Los  Alamos.  The 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Wednesday,  January  24,  2001, 
6:00  p.m.-9:00  p.m. 

AOORESSES:  St.  Vincent  Hospital,  455  St. 
Michael's  Drive,  Santa  Fe,  NM. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505.  Phone 
(505)  989-1662;  fax  (505)  989-1752  or  e- 
mail:  adubois@doeal.gov. 
SUPPLEMENTARY  INFORMATION: 


Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Opening  Activities  6:00-6:30  p.m. 

2.  Public  Comments  6:30-7:00  p.m. 

3.  Reports  7:00-9:00  p.m. 

LANL's  RCRA  Permit.  Part  B — James 
Bearzi,  Chief  of  Hazardous  Waste 
Division,  New  Mexico  Environment 
Department 

4.  Committee  Reports:  Waste 
Management  Environmental 
Restoration  Monitoring  and 
Surveillance  Community  Outreach 
Budget 

5.  Other  Board  business  will  be 
conducted  as  necessary. 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Aim  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  C^cer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1640  Old 
Pecos  Trail.  Suite  H.  Santa  Fe,  NM. 
Hours  of  operation  for  the  Public 
Reading  Room  are  9:00  a.m.-4:00  p.m. 
on  Monday  through  Friday.  Minutes 
will  also  be  made  available  by  writing 
or  calling  Ann  DuBois  at  the  Board's 
office  address  or  telephone  number 
listed  above.  Minutes  and  other  Board 
documents  are  on  the  Internet  at: 
http:www.nnmcab.org. 

Issued  at  Washington,  DC  on  December  29, 
2000. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer 

(FR  Doc.  01-245  Filed  1-3-01;  8:45  am) 

BtLUNQ  COOE  640S-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 

DATES:  Thursday,  February  1,  2001:  9:00 
a.m.-4:30  p.m.;  Friday,  February  2, 
2001:  8:30  a.m.-3:00  p.m. 

AOORESSES:  West  Coast  Hotel  (formerly 
Cavanaugh's),  1101  North  Columbia 
Center  Boulevard,  Kennewick,  WA 
(509-783-0611). 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure.  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75).  Richland,  WA,  99352; 
Phone:  (509)  373-5647;  Fax:  (509)  376- 
1563. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Thursday,  February  1.  2001 

Morning 

•  Hanford  Advisory  Board  Chair 
Transition 

•  Spent  Fuel — Update  from  the 
Department  of  Energy 

•  New  Tank  Waste  Treatment  Contract 
(EPA) 

•  Overview  of  contract-^technical, 
financial,  regidatory  (EPA) 

Afternoon 

•  Reconsideration  of  committee 
structure  (Board  discussion) 

•  Discussion  of  FY  2003  Budget 
Development  Process  and  product 
from  the  Board 

Friday,  February  2,  2001 

Morning 

•  Emerging  Tri-Party  Agreement  (TPA) 
Issues 

•  SSAB  Issue 

•  February  SSAB  Chairs  Meeting 

•  Discussion  on  Proposing  a  SSAB 
Groundwater/Vadoze  Workshop 
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Afternoon 

•  Status  of  Solid  (Radioactive  and 
Hazardous)  Waste  Draft  EIS 

•  Update  on  Contracts,  e.g..  Fluor 
Hanford  Extension 

•  Discussion  of  2012  Advice  issued  by 
the  Board  in  December 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McClure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW...  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure.  Department  of  Energy 
Richland  Operation  Office.  P.O.  Box 
550.  Richland.  WA  99352.  or  by  calling 
her  at  (509)  373-5647. 

Issued  at  Washington,  DC  on  December  29, 
2000. 

Rachel  M.  Samuel, 

Deputy,  Advisory  Committee  Management 
Officer. 

IFR  Doc.  01-246  Filed  1-3-01;  8:45  am] 

BILLING  COOE  6450-01-4> 
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DEPARTMENT  OF  ENERGY 

Commission  on  Fire  Safety  and 
Preparedness 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Commission  on  Fire 
Safety  and  Preparedness.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463.  86  Stat.  770),  requires  that 
public  notice  of  the  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  January  11,  2001,  9:00 
am  to  4:30  pm, 

ADDRESSES:  Department  of  Energy.  1000 
Independence  Avenue.  SW,. 
Washington.  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT: 

Amine  Khan.  U.S,  Department  of 
Energy.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  telephone 
number  202-586-6982,  email: 
amina.khan@ns.doe.gov 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting: 

To  provide  advice  to  the  Department 
of  Energy  on  the  state  of  the  fire  safety 
and  protection  programs;  to  review  the 
scope  and  results  of  a  special  internal 
investigation  led  by  the  Department  on 
fire  protection  and  safety;  and  to 
provide  guidance,  advice  and 
information  on  the  readiness  of  the 
complex  fit)m  the  threat  of  wildland  and 
facility  fires. 

Tentative  Agenda: 

Welcome  Remarks 

Brief  Overview  of  the  Federal 
Advisory  Conunittee  Act 

Debrief  on  the  60  Day  Review 

Status  Quo  of  Fire  Protection 
Programs  at  the  Department  of 
Energy 

Office  of  Environment.  Safety  and 
Health  Follow-on  Study 

Public  Comment  Period 

Public  Participation:  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
served  basis  because  of  limited  seating. 
Written  statements  may  be  filed  with 
the  committee  before  of  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Amina 
Khan  at  the  numbers  above.  Requests  to 
make  oral  statements  must  be  made  and 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  Conunittee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the  holidays. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW,,  Washington,  E)C,  between  9  am 
and  4  pm.  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC  on  December  29, 
2000. 

Rachel  M,  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  01-244  Filed  1-3-01;  8:45  am] 

BILUNG  COOE  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -585-000] 

Cinergy  Services,  Inc.;  Notice  of  Filing 

December  28,  2000. 
Take  notice  that  on  December  12. 

2000,  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale.  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Duke  Power.  This  Service  Agreement 
has  been  executed  by  both  parties  and 

is  to  replace  the  existing  unexecuted 
Service  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  such  fiUng  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,.  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  385,211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  8. 

2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rim$.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www,'. fere. fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson.  |r.. 

Acting  Secretary. 

IFR  Doc.  01-172  Filed  1-3-01:  8:45  am) 

BILUNG  COOE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -193-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  28,  2000. 

Take  notice  that  on  December  21. 
2000,  Eastern  Shore  Natiual  Gas 
Company  (ESNG),  tendered  for  filing 
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certain  revised  tariif  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 , 
that  bear  a  proposed  effective  date  of 
January  1.2001. 

The  purpose  of  this  instant  filing  is  to 
track  rate  changes  attributable  to  storage 
services  purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
undeir  its  Rate  Schedules  FSS  and  SST. 
The  costs  of  the  above  referenced 
storage  service  comprise  that  rates  and 
charges  payable  imder  ESNG's 
respective  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  ESNG's  Rate  Schedule 
CFSS. 

In  addition  to  the  above  referenced 
tracking  charges  this  instant  filing  also 
reflects  the  December  15.  2000  tracking 
rate  charges  attributable  to  storage 
services  purchased  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  imder  its  Rate 
Schedules  GSS  and  LSS.  The  costs  of 
the  above  referenced  storage  service 
comprise  the  rates  and  charges  payable 
under  ESNG's  respective  Rate  Schediiles 
GSS  and  LSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedules  GSS  and  LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.as/onJine/ 
runs.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/dooibeH.htm. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[PR  Doc.  01-164  Filed  1-3-0.1;  8:45  am) 

BIUJNG  COOe  8717-07-M 


DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commission 

[Dockat  No.  CPOO-232-001] 

Iroquois  Gas  Transmission  System, 
LP.;  Notica  of  Amendment 

December  28.  2000. 

Take  notice  that  on  December  15, 
2000,  Iroquois  Gas  Transmission 
System.  L.P.  (Iroquois),  One  Corporate 
Drive,  Suite  600,  Shelton,  Connecticut 
06484.  tendered  for  filing  in  docket  No. 
CPOO-232-001  an  amendment  to  its 
original  application  filed  on  April  28, 
2000  to  modify  the  proposed  terminus 
of  its  Eastchester  Expansion  Project,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
filing  may  be  viewed  at  http:// 
www.feic.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Iroquois  now  seeks  to 
alter  the  route  of  its  Eastchester 
Expansion  Project  so  that  the  terminus 
will  now  be  at  a  proposed 
interconnection  with  Consolidated 
Edison  Company  of  New  York,  Inc.  (Con 
Ed)  near  Lafayette  Boulevard  in  the 
Throgs  Neck  area  of  the  Bronx  section 
of  New  York  City.  Originally,  Iroquois 
had  proposed  that  its  Eastchester 
Expansion  Project  would  terminate  at  a 
proposed  interconnection  with  Con  Ed 
near  the  intersection  of  Steenwick  and 
Hollers  Avenues  in  the  Bronx  section  of 
New  York  City.  The  modified  cost  of  the 
Eastchester  Expansion  Project  is 
approximately  $173.9  million. 

Any  questions  regarding  the 
application  should  be  directed  to  Jeftey 
A.  Bruner,  Vice  President,  General 
Coimsel.  and  Secretary  for  Iroquois.  One 
Corporate  Drive,  Suite  600.  Shelton. 
Connecticut  06484  at  203-925-7200.  or 
Beth  L.  Webb,  attorney  for  Iroquois. 
Dickstein  Shapiro  Morin  &  Oshinsky, 
LLP.  2101  L  Street,  NW.,  Washington. 
DC  20037  at  202-785-9700. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  be  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  18,  2001. 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  fl8  CFR 
385.214  or  385.211)  and  tile  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 


will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  emd  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conunent  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Conunission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
enviroiunental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  oth^r  parties. 
However,  the  non-party  commmenters 
will  not  receive  copies  of  edl  documents 
filed  by  other  parties  or  issued  by  the 
Conunission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Conunission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Conunission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
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and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-168  Filed  1-3-01;  8:45  am] 

MLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProlM^t  No.  2216-046-44Y] 

New  York  Power  Authority;  Notice  of 
Application  for  Amendment  of  License 
to  Delete  Certain  Non-Jurisdictional 
Transmission  Facilities,  and  Soliciting 
Comments,  Motions  to  Intervene,  and 
Protests 

December  28,  2000. 

a.  Type  of  Filing:  Amendment  of 
license  to  delete  die  187-mile-long 
(Cross-State  Line)  transmission  line 
bom  the  license  as  non-jurisdictional 
because  it  is  now  imder  control  of  the 
New  York  Independent  System  Operator 
(ISO). 

b.  Project  No:  2216-046. 

c.  Date  Filed:  December  1,  2000. 

d.  Applicant:  New  York  Power 
Authority. 

e.  Name  of  Project:  Niagara  Project. 

f.  Location:  The  project  is  located  on 
the  Niagara  River  in  Niagara  County, 
New  York. 

g.  Filed  Pursuant  to:  Federsd  Power 
Act  16  use  791(a)-825(r),  section  4.201 
of  the  Commission's  Regulations. 

h.  Applicant  Contact:  Keith  Silliman, 
New  York  Power  Authority,  30  South 
Pearl  Street,  Albany.  NY  12207-3425 

(i)  FERC  Contact:  William  Guey-Lee. 
(202) 219-2808,  or 
william.gueylee@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  or  protests: 
February  2.  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David 
Boergers,  Secretary.  Federal  Energy 


Regulatory  Conunission.  888  First 
Street,  NE..  Washington.  DC  20426. 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  dociunents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
applicant  requests  that  the  license  for 
the  Niagara  Project  No.  2216  be 
amended  to  delete  a  187-mile-long.  345- 
kV.  Cross-State  transmission  line  from 
the  Ucense.  The  Cross-State  line  consists 
of  two  adjacent  single  circuit  lines, 
running  from  the  switchyard  at  the 
Niagara  Project  to  Niagara  Mohawk 
Power  Corporation's  Edic  Substation  in 
the  vicinity  of  New  Power  Authority's 
Clark  Energy  Center  at  Marcy,  New 
York,  and  is  currently  under  the  direct 
operational  control  of  the  New  York 
Independent  System  Operator. 

1.  Location  of  the  Filing:  A  copy  of  the 
filing  is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  fiUng  may  be  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  [call 
(202)  208-2222  for  assistance].  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
not  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 


the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-162  Filed  1-3-01;  8:45  am] 

BILXJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -49-000] 

PG&E  ItatlorMil  Energy  Group,  LLC, 
PG&E  National  Ertergy  Group,  Inc.  On 
Behalf  of  Themselves  and  Their  Public 
Utility  Subsidiaries;  Notice  of  Filing 

December  28,  2000. 

Take  notice  that  on  December  28, 
2000,  PG&E  National  Energy  Group,  LLC 
(NEC  LLC)  and  PG&E  National  Energy 
Group,  Inc.  (NEG),  tendered  for  filing  on 
behalf  of  themselves  and  their  public 
utility  subsidiaries,  an  application 
under  Section  203  of  the  Federal  Power 
Act  seeking  authorization  for  the 
transfer  of  all  the  outstanding  stock  of 
NEG  from  PG&E  Corporation  to  NEG 
LLC. 

A  copy  of  this  Application  was  served 
upon  the  California  Public  Utilities 
Conunission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  January  8,  2001. 
Protests  will  be  considered  by  the 
Conunission  to  determine  the 
appropriate  action  to  be  taken,  but  wiU 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
onlme/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere. fed.  us/ efi/ doorbell. htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-195  Filed  1-3-01;  8:45  amj 

BBJJNQ  cooe  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pociiet  No.  RP01-175-001] 

Total  Peaking  Services,  LLC;  Notice 
of  Tariff  Change 

December  28,  2000. 

Take  notice  that  on  December  19, 
2000,  Total  Peaking  Services,  L.L.C. 
(Total  Peaking),  tendered  for  filing 
Revised  Tariff  Sheets  Nos.  64  and  82  of 
Total  Peaking's  FERC  Gas  Tariff, 
Original  Volume  No.  1.  The  Revised 
Sheets  remove  language  from  Total 
Peaking's  Tariff  that  currently  subjects 
customers  to  imbalance  penalties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.feTC.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Conunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Conunission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

Linwood  A.  Wataon,  Ir., 

Acting  Secretary. 

IFR  Doc.  01-166  Filed  l-i-3-01;  8:45  am) 

BNXINQ  CODE  6717-01-M  V^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dockat  No.  RP97-288-007] 

Transwestsm  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  28,  2000. 

Take  notice  that  on  December  20, 
2000,  Transwestem  Pipeline  Company 
(Trans western),  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  the  following  tariff  sheets, 
proposed  to  become  effective  on 
December  19,  2000: 

Second  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  5B.05 
Third  Revised  Sheet  No.  5B.07 

The  above  sheets  are  being  filed  to 
implement  a  specific  negotiated  rate 
transaction  in  accordance  with  the 
Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.  htm  (call 
202-208-2222  for  assistance). 
Conunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/ doorbell. h  tm . 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  ^ 

[FR  Doc.  01-167  Filed  1-3-01;  8:45  amj 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP01-194-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Filing 

December  28,  2000. 

Take  notice  that  on  December  19, 
2000,  Viking  Gas  Transmission 
Company  (Viking),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  January  1,  2001: 

Seventh  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  142 
Second  Revised  Sheet  No.  143 
Third  Revised  Sheet  No.  144 
Second  Revised  Sheet  No.  145 
Third  Revised  Sheet  No.  146 

The  pmpose  of  this  filing  is  to  revise 
Viking's  Electronic  Bulletin  Board 
Access  Service  Agreement  (EBB 
Agreement)  to  reflect  the  replacement  of 
Viking's  Webshipper  computer  system. 
The  revised  EBB  Agreement  does  not 
identify  a  particular  EBB  computer 
system  so  that  Viking  will  not  have  to 
modify  the  EBB  Agreement  every  time 
it  upgrades  its  EBB  computer  system. 
Replacement  of  Webshipper  for  EBB 
purposes  has  no  effect  other  than  to 
change  the  specific  technology  used  for 
EBB  commtuiication.  Viking  will 
continue  to  comply  with  all  EBB 
requirements  established  by  the 
Conunission.  Viking  is  filing  these 
sheets  tmder  section  4  of  the  Natural 
Gas  Act,  15  U.S.C.  717c  (1996). 

Viking  requests  an  effective  date  of 
January  1,  2001,  the  date  the  new 
computer  system  will  be  in  service,  and 
accordingly  requests  such  waivers  of 
Part  154  and  the  Commission's 
regulations  imder  the  Nattual  Gas  Act  as 
may  be  necessary  to  place  the  tariff 
sheets  in  effect  on  the  proposed  date. 
Accordingly,  Viking  requests  expedited 
consideration  so  that  the  revised  EBB 
Service  Agreement  may  be  executed 
prior  to  the  January  1 ,  2001  date  on 
which  Viking's  EBB  system  is 
implemented.  Viking  will  employ  the 
agreement  effective  January  1,  2001, 
subject  to  any  changes  required  by  the 
Commission.  Viking  states  that  copies  6f 
the  filing  have  been  mailed  to  all  its 
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jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.  htm . 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-165  Filed  1-3-01;  8:45  amj 

BLUNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -698-000,  et  aL] 

Cinergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulatton  Filings 

December  22,  2000 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

(Docket  No.  EROl-698-OOOj      • 

Take  notice  that  on  December  18, 
2000,  Cinergy  Services,  hic.  (Provider), 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  imder  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc., 
(Customer). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with 
Louisville  Gas  &  Electric  Company  via 
the  Gibson  Unit  No.  5  Generating 
Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2001. 


Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Power  Exchange 
Corporation 

(Docket  No.  EROl-71 9-000] 

Take  notice  that  on  December  18, 
2000,  the  California  Power  Exchange 
Corporation  (CalPX),  tendered  for  filing 
its  proposed  Tariff  Amendment  No.  21, 
consisting  of  a  change  of  Section  3.5  of 
Schedule  6  of  its  Tariff.  The  sole 
purpose  of  Tariff  Amendment  No.  21  is 
to  track  the  changes  proposed  by  the 
California  Independent  System  Operator 
Corporation  (CAISO)  in  its  unbimdled 
Grid  Management  Charge  (GMC)  filing 
in  the  docket  EROl-31 3-000.  CalPX 
proposes  to  use  the  same  allocation 
methodology  for  the  GMC  as  that 
proposed  by  the  CAISO. 

CalPX  requests  waiver  of  the 
Commission's  Regulations  to  permit  an 
effective  date  of  January  1,  2001  or  such 
other  date  as  the  Commission  permits 
CAISO's  filing  in  docket  No.  EROl-313- 
000  to  become  effective. 

CalPX  states  that  it  has  served  this 
filing  on  the  California  Public  Utilities 
Commission  and  on  its  participants  and 
has  also  posted  this  filing  on  its  website 
(www.ca7px.coni). 

Comment  date;  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  MidAmerican  Energy  Company 

[Docket  No.  EROl-716-000] 

Take  notice  that  on  December  19, 
2000,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Ave,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Termination  of 
Assignment  of  Neal  3  Transmission 
Assignments  for  Capacify  Schedule 
entered  into  by  MidAmerican  and 
Alliant  Energy  dated  October  27,  2000. 

MidAmerican  requests  an  effective 
date  of  November  1,  2000  for  the 
Termination  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

[Docket  No.  EROl-71 5-000] 

Take  notice  that  on  December  19, 
2000,  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  Firm 
Transmission  Service  Agreement 
(Agreement)  supplemented  by  Network 


Upgrade  Agreement  with  Wisconsin 
Electric  Power  Company  (WEP),  and 
two  firm  Agreements  with 
Commonwealth  Edison  Company,  in  its 
wholesale  merchant  function  (WMD) 
imder  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
February  1,  2001,  for  the  Agreement 
with  WEP  and  an  effective  date  of 
February  1,  2001,  for  the  corresponding 
Network  Upgrade  Agreement  with  WEP; 
and  an  effective  date  of  January  1,  2001 
and  January  8,  2001  for  the  Agreements 
with  WMD,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  PubUc  Service 
Corporation 

[Docket  No.  EROl-701-OOOl 

Take  notice  that  on  December  18, 
2000,  Wisconsin  Public  Service 
Corporation  (WPSC  or  the  Company), 
tendered  for  filing  a  modified  rate 
schedule  for  its  service  to  the  City  of 
Marshfield,  Wisconsin  (Marshfield).  The 
purpose  of  this  filing  is  to  include 
updated  generation  capability  ratings  for 
the  combustion  turbine  unit  that 
supplies  power  to  Marshfield. 

WPSC  requests  a  January  1,  2001 
effective  date. 

Copies  of  the  filing  were  served  upon 
Marshfield,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date;  January  10,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consumers  Energy  Company 

[Docket  No.  ER01-714-000] 

Take  notice  that  on  December  19, 
2000,  Consumers  Energy  Company 
(Consumers),  tendered  for  fiUng  a 
Service  Agreement  with  Northern 
Indiana  Public  Service  Company, 
(Customer)  imder  Consumers'  raRC 
Electric  Tariff  No.  9  for  Market  Based 
Sales. 

Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  December  19,  2000. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Company 

[Docket  No.  EROl-71 3-000) 

Take  notice  that  on  December  19, 
2000,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  service 
agreement  with  Enron  Power  Marketing, 
Inc.  (Enron)  under  Tampa  Electric's 
market-based  sales  tariff. 
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Tampa  Electric  proposes  that  the 
service  agreement  be  made  ef!iective  on 
December  1,  2000,  and  gives  notice  of 
its  termination  as  of  January  1,  2001. 

Copies  of  the  filing  have  been  served 
on  Enron  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

(Docket  No.  EROl-711-OOOl 

Take  notice  that  on  December  18, 
2000,  PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 
18,  2000  with  Calpine  Corporation. 
(CALPINE)  imder  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
December  18,  2000  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Calpine 
Corporation  and  to  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consumers  Energy  Company 

(Docket  No.  EROl-709-OOOl 

Take  notice  that  on  December  19, 
2000  Consumers  Energy  Company 
(Consiuners),  tendered  for  filing  a 
Service  Agreement  with  FirstEnergy 
Corp.,  (Customer)  under  Consumers' 
FERC  Electric  Tariff  No.  9  for  Market 
Based  Sales. 

Consiuners  requested  that  the 
Agreement  be  allowed  to  become 
effective  December  19,  2000. 

Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pemisylvania  Electric  Company 

(Docket  No.  EROl-707-OOOl 

Take  notice  that  on  December  19, 
2000,  Pennsylvania  Electric  Company 
(doing  business  as  GPU  Energy), 
tendered  for  filing  a  letter  agreement 
(Agreement)  between  GPU  Energy  and 
American  Cooperative  Services,  Inc., 
(American  Coop.).  Under  the 
Agreement,  American  Coop.,  has  agreed 
to  the  operational  and  financial 
responsibilities  set  forth  in  the  GPU 
Energy  Manuals  in  connection  with 
American  Coop.,  becoming  the  Load 
Serving  Entity  (LSE)  for  the 
Pennsylvania  Borough  of  East 
Conemaugh. 


Copies  of  the  filing  were  served  upon 
American  Coop.,  PJM  and  regidators  in 
the  Commonwealth  of  Pennsylvania. 

Coniment  date;  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Otter  Tail  Power  Company 

[Docket  No.  EROl-706-000] 

Take  notice  that  Otter  Tail  Power 
Company  (OTP)  on  December  13,  2000, 
tendered  for  filing  a  transmission 
service  agreement  between  itself  and 
Split  Rock  Energy  LLC.  The  agreement 
establishes  Split  Rock  Energy  LLC  as  a 
customer  under  OTP's  transmission 
service  tariff  (FERC  Electric  Tariff, 
Original  Volume  No.  7). 

OTP  respectfully  requests  an  effective 
date  sixty  days  after  filing.  OTP  is 
authorized  to  state  that  Split  Rock 
Energy  LLC,  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  Split  Rock  Energy  LLC,  Minnesota 
Public  Utilities  Commission,  North 
Dakota  Public  Service  Commission,  and 
the  South  Dakota  Public  Utilities 
Commission. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company 
of  Indiana 

[Docket  No.  EROl-99-OOlJ 

Take  notice  that  on  December  19, 
2000,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana,  Inc.  (collectively  ComEd), 
tendered  for  filing  revised  Attachment  K 
for  ComEd's  Open  Access  Transmission 
Tariff  (OATT)  in  compliance  with  the 
Conunission's  December  8,  2000  Order 
issued  in  above-captioned  docket 
Commonwealth  Edison  Company.  93 
FERC1  61,237  (2000). 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-3537-002  and  OA96-19&- 
005] 

Take  notice  that  on  December  19, 
2000,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  the  refund 
report. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
.  and  the  South  Carolina  Public  Service 
Commission. 

Comment  date;  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER9 7-1 5 2 3-005,  ER97-1523- 
006,  OA97-470-006,  ER97-4234-004  and 
EC9&-3 1-001] 

Take  notice  that  on  December  19, 
2000,  the  New  York  Independent 
System  Operator,  Inc.,  tendered  for 
filing  a  Report  on  Governance  Issuance 
in  the  above-captioned  dockets. 

A  copy  of  this  filing  was  served  upon 
all  parties  in  the  above-captioned 
dockets. 

Comment  date;  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

[Docket  No.  ER01-699-000] 

Take  notice  that  on  December  18, 
2000,  Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc., 
(Customer). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with 
American  Electric  Power  via  the 
Zimmer  Unit  No.  1  Generating  Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Maine  Power  Company 

[Docket  No.  EROl-700-OOOj 

Take  notice  that  on  December  11, 
2000,  Central  Maine  Power  Company 
(CMP)  tendered  for  filing  the  executed 
Service  Agreement  for  Local  Network 
Transmission  Service  (LNSA)  and  the 
Local  Network  Operating  Agreement 
(LNOA)  between  CMP  and  Champion 
International.  The  Executed  LNSA  and 
Executed  LNOA  replace  the  unexecuted 
agreements  filed  on  March  30,  2000, 
further  supplemented  on  April  20,  2000 
and  accepted,  for  filing  on  May  26,  2000. 

Comment  date;  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Transmission  Company 
LLC 

[Docket  No.  ER01-702-0O0] 

Take  notice  that  on  December  18, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  the 
Standards  of  Conduct  for  ATCLLC  to  be 
effective  January  1,  2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-703-000] 

Take  notice  that  on  December  18, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Service 
Agreement  between  GPU  Service,  Inc. 
and  Western  Power  Services,  Inc.,  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
Service  Agreement  No.  56. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  February 
2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Electric  Power  Company 

jDocket  No.  ER01-71Q-000] 
1 1  Take  notice  that  on  December  18, 
2000,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  short-term  firm  Transmission 
Service  Agreement  and  a  non-firm 
Transmission  Service  Agreement 
between  itself  and  (MGficE).  The 
Transmission  Service  Agreements  allow 
MG&E  to  receive  transmission  services 
under  Wisconsin  Energy  Corporation 
Operating  Companies'  FERC  Electric 
Tariff,  Voliune  No.  1.  Wisconsin  Electric 
requests  the  Commission  assign  these 
service  agreements  as  Nos.  188  and  189 
under  its  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  May  1,  2002,  coincident 
with  MG&E's  power  supply 
transactions.  Wisconsin  Electric 
requests  waiver  of  the  Commission's 
notice  requirements  in  order  to 
accommodate  MG&E's  power  supply 
transactions. 

Copies  of  the  filing  have  been  served 
on  MG&E,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-704-OOOl 

Take  notice  that  on  December  18, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric- 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Service 


Agreement  between  GPU  Service 
Corporation  and  Public  Service  Electric 
and  Gas  Company  (now  PSEG  Energy 
Resources  &  Trade  LLC),  FERC  Electric 
Tariff,  Original  Volume  No.  1,  Service 
Agreement  No.  9. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  February 
2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER01-705-O00] 

Take  notice  that  on  December  18, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Service 
Agreement  between  GPU  Energy  and 
Eastern  Power  Distribution,  Inc.  (now 
Amerada  Hess  Corp.),  FERC  Electric 
Tariff,  Original  Voliune  No.  1,  Service 
Agreement  No.  75. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  February 
2001. 

Comment  date:  January  9,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Madison  Gas  and  Electric  Company 

[Docket  No.  EROl-708-000] 

Take  notice  that  on  December  18, 
2000,  Madison  Gas  and  Electric 
Company  (MGE),  tendered  for  filing  a 
service  agreement  under  MGE's  Market- 
Based  Power  Sales  Tariff  with  Southern 
Illinois  Power  Company. 

MGE  requests  the  agreement  be 
effective  on  the  date  it  was  filed  with 
the  FERC. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Arizona  Public  Service  Company 

[Docket  No.  ERO 1-7 17-000] 

Take  notice  that  on  December  18,' 
2000,  Arizona  Public  Service  Company 
tendered  for  filing  Notice  that  effective 
Jime  29,  2000,  APS"  FERC  Rate 
Schedule  No.  116,  effective  date  July  25, 
1984  and  filed  with  the  Federal  Energy 
Regulatory  Commission  is  to  be 
canceled. 

Copies  of  the  proposed  notice  of 
cancellation  have  been  served  upon 
Plains  Electric  Generation  & 
Transmission,  The  Arizona  Corporation 
Commission  and  The  New  Mexico 
Public  Service  Commission. 


Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  EROl-718-000] 

Take  notice  that  on  December  18, 
2000,  Indianapolis  Power  &  Light 
Company  tendered  for  filing  the  First 
Amendment  to  the  Interconnection, 
Operation  and  Maintenance  Agreement 
between  DTE  Georgetown,  L.L.C.,  and 
Indianapolis  Power  &  Light  Company  in 
the  above-captioned 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  qr 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This*  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-194  Filed  1-3-01;  8:45  am] 

BILUNG  CODE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

December  28,  2000. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Big  Creek  No.  3 
Project. 

b.  Project  No.:  120-017. 

c.  Date  Filed:  January  12,  2000. 

d.  Applicant:  Southern  California 
Edison  Company  (SCE). 

e.  Name  of  Project:  Big  Creek  No.  3 
Project. 
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f.  Location:  The  project  is  located  on 
the  San  ]oaquin  River  in  Fresno,  Tulare, 
and  Kern  Counties.  The  project  utilizes 
lands  of  the  Sierra  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Stephen  E. 
Pickett,  Vice  President  and  General 
Counsel,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  CA  91770, 
(626) 302-4459. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula.sarma@ferc.fed.us. 

j.  Deadline  for  filing  comnients  and/ 
or  motions:  February  2,  2001. 

Please  include  the  project  numaber 
(120-017)  on  any  comments  or  motions 
filed. 

k.  Description  of  Filing:  SCE  proposes 
to  delete  one  220kV  transmission  line 
because  it  is  part  of  SCE's  Transmission 
System  Network.  The  licensee  filed 
revised  exhibits  M,  K,  and  L  to  reflect 
changes  to  transmission  facilities,  and 
other  revisions  to  project  facilities  to 
reflect  as-built  conditions  of  the  project. 
The  proposed  modifications  reduce  the 
amount  of  federal  lands  used  by  the 
project  by  530  acres. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.fiBrc.fed.us/ 
online/rims.htm  [call  (202)  208-2222  for 
assistance].  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  Intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Doctunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS', 


"RECOMMEND A'nONS  FOR  TERMS 
AND  CONDITIONS',  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  dbad  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  Intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  jcopy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

n.  Comments  and  protests  may  be 
filed  electronically  via  the  internet  In 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(ili)  and  the  Instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere.  fed.  us/efi/doorbell.htm. 

Linwood  A.  Wataon,  Jr., 

Acting  SecTetaiy. 

[FR  Doc.  01-163  Filed  1-3-01;  8:45  am] 

BILLINO  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

December  28,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
Inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boundary  and 
Approve  Revised  Exhibits. 

b.  Project  No.:  372-009. 

c.  Date  Filed:  January  12,  2000,  and 
November  9,  2000. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Lower  Tule  River. 

f.  Location:  The  project  is  located  on 
the  Tule  River  near  the  Town  of 
Springville,  In  Tulare  Coimty, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a),  825(r)  and  799 
and  801. 


h.  Applicant  Contact:  Stephen  E. 
Pickett,  Vice  President  and  General 
Counsel,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  CA  91770, 
(626) 302-4459. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Mohamad  Fayyad  at  (202)  219-2665,  or 
e-mail  address: 
mohamad.fayyad@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  February  2,  2001 . 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Please  Include  the  project  number  (P- 
372-009)  on  any  conunents  or  motions 
filed. 

k.  Description  of  Request:  SCE  is 
proposing  to  include  within  the  project 
boimdary  an  existing  access  road  used 
for  project  purposes.  This  would 
Increase  the  amount  of  federal  Icmds 
within  the  project  boundary  by  1.58 
acres.  In  addition,  SCE  is  proposing  to 
delete  from  the  license  a  2.04-mlle-long, 
66-kV  transmission  line,  which  SCE 
says  is  part  of  its  Interconnected 
transmission  system.  The  subject 
transmission  line  does  not  affect  any 
federal  lands. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, " 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
Inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
Intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
Intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
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all  capital  letters  the  title   - 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  ""PROTEST".  OR 

MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  Invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
■  conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

n.  Comments  and  protests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere.  fed.  us/efi/doorbell.h  tm . 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  01-169  Filed  1-3-01;  8:45  am] 

B4UJNG  COOE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

December  28,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
Inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boundary  and 
Approve  Revised  Exhibits. 

b.  Project  No:  21 74-010. 

c.  Date  Filed:  January  12,  2000,  and 
November  9,  2000. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Portal  Water 
Power. 

f.  Location:  The  project  is  located  on 
the  Rancheria  Creek  and  Big  Creek,  in 
Fresno  Coimty,  California. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a).  825(r),  799  and  801. 

h.  Applicant  Contact:  Stephen  E. 
Pickett,  Vice  President  and  General 
Coimcll,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  CA  91770, 
(626) 302-4459. 

1.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Mohamad  Fayyad  at  (202)  219-2665,  or 
e-mail  address: 
mohamad.fayyad@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  February  2,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 

Please  include  the  project  number  (P- 
2174-010)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  SCE  is 
proposing  to  delete  from  the  license  the 
7.58-niile-long,  33-kV  Big  Creek  #1— 
Portal  transmission  line,  which  SCE 
says  is  part  of  its  interconnected 
transmission  system.  The  subject 
transmission  line  occupies  47.05  acres 
of  federal  lands.  In  addition,  SCE  is 
proposing  to  include  within  the  project 
boundary  an  existing  forebay  control 
line.  This  would  increase  the  amount  of 
federal  lands  vdthin  the  project 
boundary  by  11.11  acres.  SCE  says  that 
due  to  a  more  accurate  computer 
mapping,  the  revised  acreage  of  federal 
lands  within  the  project  boundary  is 
126.6  acres. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  F*ractice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  iling  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS". 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
'  documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
pi'ovided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fitim  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

n.  Comments  and  protests  may  be 
filed  electronically  via  the  Internet  In 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  01-170  Filed  1-3-01;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  intervene,  and  Protests 

December  28,  2000. 

a.  Application  Type:  Revised  Exhibit 
K.  L,  and  M  Drawings  for  Mammoth 
Pool  Project. 

b.  Project  No.:  2085-010, 

c.  Dates  Filed:  November  24, 1999; 
supplemented  November  9,  2000. 

d.  Applicant:  Southern  California 
Edison. 

e.  Name  of  Project:  Mammoth  Pool 
Project. 

f.  Location:  The  Mammoth  Pool 
Project  is  on  the  San  Joaquin  River, 
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Rock  Creek,  and  Ross  Creek  in  Fresno 
and  Madera  Counties  California,  and 
affecting  navigable  waters  and  lands  of 
the  United  States  within  Sierra  National 
Forest.  

g.  Filed  Pursuant  to:  18  CFR  section 
4.201(c). 

h.  Applicant  Contact:  Bryant  C. 
Danner,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  California 
91770;  (626)  302-4459. 

i.  FERC  Contact:  Any  questions  on 
this  notice  shoiild  be  addressed  to 
Robert  Shaffer  at  (202)  208-0944  or  by 
e-mail  at  Robert.Shaffei^erc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  February  02,  2001. 

Please  include  the  project  number  (P- 
2085-010)  on  any  comments  or  motions 
filed. 

k.  Description  of  Filing:  Southern 
California  Edison  Company  (SCE)  filed 
revised  exhibits  K,  L,  and  M  on 
November  24.  1999,  and  November  9, 
2000,  to  reflect  as-built  conditions  of  the 
project.  SCE  is  proposing  to  increase  the 
project  boundary  by  6.16  acres  (4.92 
acres  for  an  existing  access  road,  and 
1.24  acres  due  to  more  accurate 
computer  mapping),  also  increasing  the 
acreage  of  federal  lands  administered  by 
the  U.S.  Forest  Service. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conmiission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  [call  (202)  208-2222  for 
assistance].  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conmients  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  iling  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 


"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
'  also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

n.  Comments  and  protests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Linwood  A.  "Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  01-171  Filed  1-3-01:  8:45  am] 

BOJJfW  COOe  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-9] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Combined 
Sewer  Overflow  Control  Policy 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  docxmient  aimoimces 
that  the  following  Information 
Collection  Request  (ICR)  renewal  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Information 
Collection  Request  for  the  Combined 
Sewer  Overflow  Control  Policy  (OMB 
Control  Number  2040-0170;  EPA  ICR 
Niunber  1680.03;  Expiration  Date: 
December  31,  2000.  The  renewal  ICR 
describes  the  nature  of  the  information 


collection  and  its  expected  burden  and 
cost. 

DATES:  Comments  must  be  submitted  on 
or  before  February  5,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1680.03  and  OMB  Control 
Number  2040-0170,  to  the  following 
addresses:  Sandy  Fanner,  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attentior^  Desk  Officer  for  EPA,  725 
17th  Street.  NW..  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1680.03.  For  technical  question 
about  the  ICR  contact  Timothy  Dwyer^ 
EPA  Office  of  Wastewater  Management 
(Mail  Code  4203M),  Ariel  Rios  Building,' 
1200  Permsylvania  Avenue,  NW., 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Collection  Request 
for  the  Combined  Sewer  Overflow 
Control  Policy  (OMB  Control  Number 
2040-0170;  EPA  ICR  Number  1680.03; 
Expiration  Date:  December  31.  2000. 

Abstract:  The  information  to  be 
collected  under  this  request  is  the 
information  recommended  in  the  CSO 
Control  Policy  that  will  be  developed  by 
municipalities  with  combined  sewer 
systems  that  have  combined  sewer 
overflows  (CSOs).  Specifically,  the 
information  is  the  documentation  that 
the  mimicipaUties  have  implemented 
the  nine  minimum  controls  specified  in 
the  CSO  policy,  the  long-term  control 
plan  that  the  municipalities  must 
develop  and  implement  to  achieve 
compliance  with  the  requirements  of  the 
Clean  Water  Act  and  applicable  State 
water  quality  standards  (WQS),  and 
compliance  monitoring  data  for 
demonstrating  compliance  with 
applicable  WQS  and  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  conditions.  The  first  two 
information  submittals  are  one-time 
submittals;  the  last  element  will  be 
submitted  semi-annually  as  part  of  the 
municipalities'  Discharge  Monitoring 
Reports  (DMRs).  EPA  will  use  this 
information  to  determine  how  well  the 
CSO  Control  PoUcy  is  being 
implemented  at  the  State  and  local  level 
and  to  prepare  the  performance  reports 
required  under  the  Government 
Performance  and  Results  Act  (GPRA). 
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The  information  to  be  collected  imder 
this  information  collection  is  necessary 
to  determine  the  program's  achievement 
of  GPRA  performance  measures.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  nimibers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  docimient  required 
under  5  CFR  1320.8(d).  soUciting 
comments  on  this  collection  of 
information  was  published  on  07/03/00 
(65  FR  41065);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  624  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information;  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Municipalities  with  combined  sewer 
systems  that  have  combined  sewer 
overflows  (CSOs). 

Estimated  Number  of  Respondents: 
930. 

Frequency  of  Response:  One  time  for 
selected  items  and  semi-annually  for 
other  items. 

Estimated  Total  Aimual  Hour  Burden: 
580,044  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  &■  Maintenance  Cost 
Burden:  $162,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1680.03  and 
OMB  Control  No.  2040-0170  in  any 
correspondence. 


Dated:  December  27,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  01-222  Filed  1-3-01;  8:45  am] 
BtUMO  COOE  6660-60-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6929-2] 

Public  Notice  of  Draft  NPDES  General 
Permits  for  Faclllties/Operatidns  That 
Generate,  Treat,  and/or  Use/Dispose  of 
Sewage  Sludge  by  Means  of  Land 
Application,  Landfill,  and  Surface 
Disposal  In  EPA  Region  VIH 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  intent  to  issue  NPDES 

general  permits  and  request  for 

comments. 

SUMMARY:  Region  Vm  of  EPA  is  hereby 
giving  notice  of  its  tentative 
determination  to  issue  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permits  for  facilities  or 
operations  that  generate,  treat,  and/or 
use/dispose  of  sewage  sludge  by  means . 
of  land  application,  landfill,  and  surface 
disposal  in  the  States  of  CO,  MT,  ND, 
and  WY  and  in  Indian  coimtry  in  the 
States  of  CO,  MT,  ND,  SD,  WY  and  UT 
(except  for  the  Goshute  Indian 
Reservation  and  the  Navajo  Indian 
Reservation). 

On  June  21,  2000  and  September  21, 
2000,  U.S.  District  Judge  Donald  W. 
MoUoy  issued  orders  stating  that  until 
all  necessary  total  maximum  daily  loads 
under  section  303(d)  of  the  Clean  Water 
Act  are  established  for  a  particular  water 
quality  limited  segment,  the  EPA  is  not 
tp  issue  any  new  permits  or  increase 
permitted  discharges  under  the  NPDES 
program.  (The  orders  were  issued  in  the 
lawsuit  Friends  of  the  Wild  Swan,  Inc., 
et  al..  V.  U.S.  E.P.A..  et  al,  CV  97-35- 
M-DWM.  District  of  Montana,  Missoula 
Division.)  EPA  finds  that  the  issuance  of 
these  proposed  general  permits  does  not 
conflict  with  this  order,  because  (1)  the 
proposed  permits  would  not  authorize 
any  point  source  discharges  into  waters 
of  the  United  States  and  (2)  as  discussed 
imder  the  "Protection  of  Public  Health 
and  The  Environment"  section  of  the 
Fact  Sheet,  the  use  and/or  disposal  of 
sewage  sludge  in  compliance  with  the 
conditions  of  these  permits  is  not  likely 
to  have  any  adverse  effect  on  any 
waterbody  in  Montana  that  has  been 
listed  under  section  303(d)  of  the  Clean 
Water  Act.  If  any  member  of  the  public 
believes  that  EPA  should  interpret  the 
District  Court's  order  otherwise,  EPA 
requests  that  this  issue  be  brought  to  its 


attention  diuing  the  public  comment 
period  on  these  proposed  permits. 

Region  Vm  is  proposing  to  use 
general  permits  instead  of  individual 
permits  for  permitting  such  sewage 
sludge  related  activities  in  order  to 
reduce  the  Region's  administrative 
burden  of  issuing  separate  individual 
permits.  The  administrative  burden  for 
the  regulated  sources  is  expected  to  be 
about  the  same  under  the  general 
permits  as  with  individual  permits,  but 
it  will  be  much  quicker  to  obtain  permit 
coverage  with  general  permits  than  with 
individual  permits.  The  permit 
requirements  would  be  essentially  the 
same  with  an  individual  permit  or 
under  the  general  permit.  Facilities  or 
operations  that  incinerate  sewage  sludge 
are  not  eligible  for  coverage  under  these 
general  permits  and  must  apply  for  an 
individual  permit.  Wastewater  lagoon 
systems  that  are  not  using/disposing  of 
sewage  sludge  do  not  need  to  apply  for 
permit  coverage  unless  notified  by  the 
permit  issuing  authority.  The  deadlines 
for  applying  for  coverage  under  the 
general  permits  are  given  in  the  permits 
and  the  Fact  Sheet.  For  most  facilities/ 
operations  the  deadline  is  90  days  after 
the  effective  date  of  the  permit. 

DATES:  PubUc  comments  on  this 
proposal  must  be  received,  in  writing, 
on  or  before  March  5,  2001. 

ADDRESSES:  Public  comments  should  be 
sent  to:  State  Assistance  Program  (8P- 
SA);  Attention:  NPDES  Permits;  U.S. 
EPA,  Region  VIH;  999  18th  Street,  Suite 
300;  Denver,  CO  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  draft  permit  and  Fact 
Sheet,  please  write  William  Kennedy  at 
the  above  address  or  telephone  (303) 
312-6285.  Copies  of  the  draft  permit 
and  Fact  Sheet  may  also  be  downloaded 
from  the  EPA  Region  VIII  web  page  at 
http://www.epa.gov/region08/water/ 
wastewater /hiohome/hiohome. html. 
Questions  regarding  the  specific  permit 
requirements  may  be  directed  to  Bob 
Brobst,  telephone  (303)  312-6129. 

Public  Comment  Period 

Public  comments  are  invited. 
Comments  must  be  wrritten  and  must  be 
received  by  no  later  than  March  5,  2001. 
Comments  should  be  sent  to:  State 
Assistance  Program  (8P-SA);  Attention: 
NPDES  Permits;  U.S.  EPA,  Region  VIII; 
999  18th  Street,  Suite  300;  Denver,  CO 
80202-2466.  Each  comment  should  cite 
the  page  nimiber  and,  where  possible, 
the  section(s)  and/or  paragraph(s)  in  the 
draft  permit  or  Fact  Sheet  to  which  each 
comment  refers.  Commenters  should 
use  a  separate  paragraph  for  each  issue 
discussed. 
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SUPPLEMENTARY  INFORMATION:  On 
February  19.  1993,  (58  FR  9248)  the  EPA 
promulgated  "Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge"  (40  CFR 
part  503)  and  made  revisions  to  the 
NPDES  regulations  to  include  the 
permitting  of  facilities/operations  that 
generate,  treat,  and/or  use/disposal  of 
sewage  sludge.  The  503  regulations 
were  amended  on  August  4,  1999  (64  FR 


42551).  The  State  of  Utah  currently  is 
the  only  State  in  Region  VIII  that  has 
been  authorized  to  administer  the 
biosolids  (sludge)  program.  However, 
the  State  of  South  Dakota  has  applied 
for  authorization  to  administer  the 
biosolids  program  and  Region  VIII  has 
pubUc  noticed  (65  FR  59385)  its  intent 
to  approve  the  application.  Since  the 
State's  application  is  being  processed. 


Region  Vm  does  not  plan  to  issue  a 
general  permit  for  South  Dakota  unless 
the  State's  application  is  denied.  It  is 
proposed  that  general  permits  be  issued 
for  facilities  or  operations  that  generate, 
treat,  and/or  use/dispose  of  sewage 
sludge  by  means  of  land  application, 
landfill,  and  siuface  disposal  within  the 
following  areas: 


State 


Colorado 


Montana 

North  Dakota 

South  Dakota 


Utah 

Wyoming 


Permit  No. 


COG650000 
COG651000 

COG652000 

MTG650000 
MTG651000 
NDG650000 
NDG651000 


SDG651000 


UTG651000 


WYG650000 
WYG65100G 


Area  covered  by  ttie  general  pennit 


State  of  Colorado  except  for  Federal  Facilities  and  Indian  country. 

Indian  country  within  the  State  of  Colorado  and  the  portions  of  ttie  Ute  Mountain  In- 
dian Resen^ation  located  in  New  Mexico  and  in  Utah. 

Federal  Facilities  in  the  State  of  Colorado,  except  those  kx»ited  in  Indian  country, 
which  are  covered  under  permit  COG51000. 

State  of  Montana  except  for  Indian  country. 

Indian  country  in  the  State  of  Montana. 

State  of  North  Dakota  except  for  Indian  country. 

Indian  country  within  the  State  of  North  Dakota  (except  for  Indian  country  located 
within  the  former  boundaries  of  the  Lake  Traverse  Indian  Reservation,  which  are 
covered  under  pennit  SDG651000)  and  that  portion  of  the  Standing  Rock  Indian 
Reservation  located  in  South  Dakota. 

Indian  country  within  the  State  of  South  Dakota  (except  for  the  Standing  Rock  In- 
dian Reservation,  which  is  covered  under  permit  NDG651000),  that  portion  of  the 
Pine  Ridge  Indian  Reservatk>n  kxated  in  Nebraska,  and  Indian  country  located  in 
North  Dakota  within  the  former  boundaries  of  the  Lake  Traverse  Indian  Reserva- 
tkxi. 

Indian  country  within  the  State  of  Utah  except  for  the  Goshute  Indian  Reservation, 
Navajo  Indian  Reservation,  and  Ute  Mountain  Indian  Resen/atk>n  (which  Is  cov- 
ered under  permit  COG651000). 

State  of  Wyoming  except  for  Indian  country. 

Indian  country  within  the  State  of  Wyoming. 


The  State  of  Utah  has  been  delegated 
permitting  authority  for  sewage  sludge 
and  the  State  of  South  Dakota  has 
applied  for  that  authority,  therefore 
general  permits  will  be  issued  only  for 
Indian  country  in  those  States.  The 
general  pennit  for  Indian  country  in 
Utah  does  not  include  the  portions  of 
the  Goshute  Indian  Reservation  and  the 
Navajo  Indian  Reservation  in  Utah 
because  the  permitting  activities  for 
these  reservations  are  done  by  Region  IX 
of  EPA.  The  State  of  Colorado  has  not 
been  delegated  permitting  authority  for 
Federal  facilities,  so  a  general  permit  is 
proposed  for  Federal  facilities  not 
located  in  Indian  country. 

Authorization  imder  the  general 
permits  may  be  for  one  of  the  following 
three  categories:  Category  1 — Facilities/ 
operations  that  generate  and/or  partially 
treat  sewage  sludge,  but  do  not  use/ 
dispose  of  sewage  sludge;  Category  2 — 
Facilities/operations  that  use/dispose  of 
sewage  sludge  and  may  also  generate 
and/or  treat  sewage  sludge;  and 
Category  3 — Wastewater  lagoon  systems 
that  need  to  land  apply  sewage  sludge 
on  an  occasional,  restricted  basis. 
Authorization  under  the  general  pennit 
will  be  limited  to  one  of  the  three 
categories,  but  authorization  may  be 
granted  to  one  or  more  subcategories 


imder  Category  2.  In  applying  for 
authorization  under  the  general  permit, 
the  applicant  will  be  required  to  specify 
under  which  category  or  subcategory(s) 
authorization  is  being  requested. 
However,  the  permit  issuing  authority 
will  have  the  final  determination  as  to 
which  category  or  subcategory(s)  the 
authorization  will  be  granted.  The 
requirements  in  the  pennit  for  the  use/ 
disposal  of  sewage  sludge  are  based 
primarily  on  40  CFR  part  503. 

Since  these  permits  do  not  involve 
discharges  to  waters  of  the  United 
States,  certification  under  section 
401(a)(1)  of  the  Clean  Water  Act  is  not 
necessary  for  the  issuance  of  these 
permits  and  certification  will  not  be 
requested. 

Economic  Impact  (Executive  Order 
12866):  EPA  has  determined  that  the 
issuance  of  this  general  permit  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  (58 
FR  51735  (October  4,  1993))  and  is 
therefore  not  subject  to  formal  OMB 
review  prior  to  proposal. 

Paperwork  Reduction  Act:  EPA  has 
reviewed  the  requirements  imposed  on 
regidated  facilities  in  these  proposed 
general  permits  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  The  information  collection 


requirements  of  these  permits  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  in  submissions 
made  for  the  NPDES  permit  program 
imder  the  provisions  of  the  Clean  Water 
Act. 

Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  regulatory  Enforcement 
Fairness  Act  (SBREFA):  The  RFA 
requires  that  EPA  prepare  a  regulatory 
flexibility  analysis  for  rules  subject  to 
the  requirements  of  5  U.S.C.  553(b)  that 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  permit  proposed  today,  however,  is 
not  a  "rule"  subject  to  the  requirements 
of  5  U.S.C.  553(b)  and  is  therefore  not 
subject  to  the  RFA. 

Unfunded  Mandates  Reform  Act: 
Section  201  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 
generally  requires  Federal  agencies  to 
assess  the  effects  of  their  "regulatory 
actions"  defined  to  be  the  same  as 
"rules"  subject  to  the  RFA  on  tribal 
state,  and  local,  governments  and  the   • 
private  sector.  The  permit  proposed 
today,  however,  is  not  a  "rule"  subject 
to  the  RFA  and  is  therefore  not  subject 
to  the  requirements  of  the  UMRA. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
etseq. 
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Dated:  December  22,  2000. 
Kerrigan  G.  Clough, 

Assistant  Regional  Administrator,  Office  of 
Partnerships  and  Regulatory  Assistance. 
[FR  Doc.  01-220  Filed  1-3-01;  8:45  am] 

aUJNG  CODE  6860-S&-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-2907] 

The  wireless  Telecommunications 
Bureau  Seeks  Comment  on  a  Draft 
Programmatic  Agreement  With 
Respect  to  Co-Locating  Wireless 
AntenruM  on  Existing  Structures 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  public  notice,  we 
request  comments  on  a  Nationwide 
Programmatic  Agreement  that  woiild 
adopt  streamhned  procedures  for  review 
of  co-locations  of  antennas  imder  the 
National  Historic  Preservation  Act 
(NHPA),  16  U.S.C.  470  et  seq.  This 
Nationwide  Programmatic  Agreement  is 
being  considered  for  potential  execution 
by  the  Federeil  Communications 
Commission,  the  National  Conference  of 
State  Historic  Preservation  Officers,  and 
the  Advisory  Council  on  Historic 
Preservation  on  or  about  January  29, 
2001. 

DATES:  Comments  are  due  on  or  before 
January  23,  2001. 
ADDRESSES:  All  comments  should 
reference  DA  00-2907  and  should  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Communications  Conunission, 
445  Twelfth  Street,  SW.,  TW  B204, 
Washington,  DC  20554.  A  copy  of  each 
filing  should  be  sent  to  International 
Transcription  Services,  Inc.  (ITS),  445 
Twelfth  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  In  addition, 
parties  should  send  two  copies  to  Joel 
Taubenblatt,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau, 
Commercial  Wireless  Division,  445 
Twelfth  Street,  SW.,  Room  4A260, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Taubenblatt,  Wireless 
Telecommunications  Biu«au,  at  (202) 
418-1513. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Notice,  DA  00- 
2907,  released  December  26,  2000.  The 
Public  Notice  is  available  for  inspection 
and  copying  diuing  normal  business 
hours  in  the  FCC  Reference  Center,  445 
Twelfth  Street,  SW..  Washington  DC. 


The  complete  text  may  be  purchased 
from  the  Conunission's  copy  contractor. 
International  Transcription  Service, 
Inc..  445  Twelfth  Street,  SW.,  Room  CY- 
B402,  Washington  DC  20554,  (202)  857- 
3800.  The  dociunent  is  also  available  via 
the  internet  at:  http://www.fcc.gov/ 
Bureaus/Wireless/Public_Notices/2000 
under  the  DA  00-2907  file. 

Appendix  A  to  the  Public  Notice 

Draft  Nationwide  Programmatic 
Agreement  among  the  Federal 
Communications  Commission,  the 
National  Conference  of  State  Historic 
Preservation  Officers  and  the  Advisory 
Council  on  Historic  Preservation  for  the 
Co-location  ofAnteimas 

Whereas,  the  Federal 
Communications  Commission  (FCC) 
establishes  rules  and  procedures  for 
licensing  wireless  communications 
systems  in  the  United  States  and  its 
Possessions  and  Territories;  and. 

Whereas,  the  FCC  has  deregulated  the 
review  of  applications  for  the 
construction  of  individual  wireless 
communications  antennas  and,  under 
this  framework,  licensees  are  required  to 
prepare  an  environmental  assessment 
(EA)  when  the  licensee  determines  that 
the  proposed  construction  falls  within 
one  of  certain  environmental  categories, 
including  situations  which  may  affect 
historical  sites  listed  or  eligible  for 
fisting  in  the  National  Register;  and. 

Whereas,  Section  106  of  the  National 
Historic  Preservation  Act  requires 
federal  agencies  to  take  into  accoimt  the 
effects  of  their  undertakings  on  historic 
properties  and  to  give  the  Advisory 
Council  on  Historic  Preservation 
(Council)  a  reasonable  opportunity  to 
comment;  and. 

Whereas.  Section  36  CFR  800.14(b)  of 
the  Council's  regulations,  "Protection  of 
Historic  Properties"  (36  CFR  Part  800), 
allows  for  progranunatic  agreements  to 
streamline -and  tailor  the  Section  106 
review  process  to  particular  federal 
programs;  and. 

Whereas,  in  August  2000,  the  Council 
established  a  Teleconununications 
Working  Group  to  provide  a  forum  for 
the  FCC.  Industry  representatives,  State 
Historic  Preservation  Officers  (SHPOs) 
and  Tribal  Historic  Preservation 
Organizations  (THPOs),  and  the  Council 
to  discuss  improved  coordination  of 
Section  106  compliance  regarding 
wireless  communications  projects 
involving  historic  properties;  and. 

Whereas,  the  FCC,  the  Council  and 
Working  Group  have  developed  this 
Programmatic  Agreement  in  accordance 
with  36  CFR  800.14(b)  to  address  the 
Section  106  review  process  as  it  applies 
to  the  co-location  of  antennas  (i.e.,  the 


placement  of  antennas  on  existing 
towers  and  existing  buildings  and  other 
non-tower  structures);  and. 

Whereas,  the  FCC  encourages 
licensees  to  consider  co-location  of 
antermas  where  technically  and 
economically  feasible,  in  order  to 
minimize  the  need  for  new  tower 
construction;  and. 

Whereas,  the  execution  of  this 
Nationwide  Progranunatic  Agreement 
will  streamline  the  Section  106  review 
of  co-location  proposals  and  thereby 
minimize  the  need  for  the  construction 
of  new  towers,  thus  limiting  potential 
effects  on  historic  properties  resulting 
from  the  construction  of  new  towers; 
and. 

Whereas,  the  FCC  and  the  Council 
have  agreed  that  measures  should  be 
incorporated  into  a  Nationwide 
Programmatic  Agreement  to  better 
manage  the  Section  106  consultation 
process  and  streamline  reviews  for  co- 
location  of  antennas;  and. 

Whereas,  the  FCC  has  consulted  with 
the  National  Conference  of  State 
Historic  Preservation  Officers 
(NCSHPO)  and  requested  its  signature  • 
on  this  Nationwide  Programmatic 
Agreement  in  accordance  with  36  CFR 
800.14(b)(2)(iii);  and. 

Whereas,  the  FCC  has  consulted  with 
Indian  Tribes  regarding  the  terms  of  this 
Nationwide  Programmatic  Agreement 
and  clarified  that  the  terms  of  this 
Programmatic  Agreement  do  not  apply 
on  tribal  lands,  nor  does  it  preclude 
Indian  tribes  or  Native  Hawaiian 
Organizations  from  requesting 
consultation  with  the  FCC  regarding  co- 
location  activities;  and. 

Whereas,  the  execution  and 
implementation  of  this  Nationwide 
Programmatic  Agreement  will  not 
preclude  members  of  the  public  from 
fifing  complaints  regarding  Section  106 
with  the  FCC  or  the  Council  regarding 
the  construction  of  any  existing  tower  or 
any  activity  covered  imder  the  terms  of 
this  Programmatic  Agreement. 

Now  Therefore,  the  FCC.  the  Council, 
and  NCSHPO  agree  that  the  FCC  will 
meet  its  Section  106  compliance 
responsibiUties  for  the  co-location  of 
antennas  involving  historic  properties 
as  follows. 

Stipulations 

The  FCC,  in  coordination  with 
licensees  or  tower  construction 
companies,  will  ensure  that  the 
following  measures  are  carried  out.  For 
the  purpose  of  this  Programmatic 
Agreement,  "towers"  are  defined  as 
structures  built  for  the  primary  purpose 
of  siting  equipment  used  for  radio 
conununications  services. 
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I.  Co-Location  of  Antennas  on  Existing 
Towers  Constructed  on  or  Before 
December  31,  2000 

A.  A  licensee  or  tower  construction 
company  may  place  new  antennas  on 
existing  towers  constructed  on  or  before 
December  31,  2000  without  such 
undertakings  having  to  be  reviewed 
under  the  consultation  process  set  forth 
imder  Subpart  B  of  36  CFR  Part  800, 
unless: 

1.  The  moimting  of  the  antenna  will 
result  in  a  substantial  increase  in  the 
size  of  the  tower  as  defined  in 
Attachment  A;  or 

2.  The  construction  of  the  tower  has 
been  determined  to  have  an  effect  on 
historic  properties  by  the  FCC,  imless 
such  effect  has  been  avoided, 
minimized  or  mitigated  through  an 
existing  conditional  No  Adverse  Effect 
determination  or  Memorandum  of 
Agreement;  or 

3.  The  tower  is  the  subject  of  a 
pending  environmental  review  or 
related  proceeding  before  the  FCC 
involving  compliance  with  Section  106 
of  the  National  Historic  Preservation 
Act;  or 

4.  The  licensee  or  tower  construction 
company  or  its  authorized 
representative  has  received  written  or 
electronic  notice  from  any  source, 
which  notice  can  be  provided  at  any 
time,  that  the  FCC  is  in  receipt  of  a 
pending  complaint  or  allegation  from  a 
member  of  the  public,  a  SHPO/THPO  or 
the  Council  that  the  co-location  has  an 
adverse  effect  on  historic  properties. 

n.  Co-Location  of  Antennas  on  New 
Towers  Constructed  After  December  31, 
2000 

A.  A  licensee  or  tower  construction 
company  may  mount  antennas  on 
towers  constructed  after  December  31, 
2000  without  such  undertakings  having 
to  be  reviewed  under  the  consultation 
process  set  forth  under  Subpart  B  of  36 
CFR  Part  800,  unless: 

1.  The  Section  106  review  process  for 
the  tower  set  forth  in  36  CFR  Part  800 
and  any  associated  environmental 
reviews  required  by  the  FCC  have  not 
been  completed;  or 

2.  The  moimting  of  the  new  antenna 
will  result  in  a  substantial  increase  in 
the  size  of  the  tower  as  defined  in 
Attachment  A;  or 

3.  The  construction  of  the  tower  has 
been  determined  to  have  an  effect  on 
historic  properties  by  the  FCC.  unless 
such  effect  has  been  avoided, 
minimized  or  mitigated  through  a 
conditional  No  Adverse  Effect 
determination  or  execution  of  a 
Memorandiun  of  Agreement;  or 

4.  The  licensee  or  tower  construction 
company  or  its  authorized 


representative  has  received  written  or 
electronic  notice  from  any  source, 
which  notice  can  be  provided  at  any 
time,  that  the  FCC  is  in  receipt  of  a 
pending  complaint  or  allegation  from  an 
interested  person,  a  SHPO/THPO  or  the 
Council  that  the  co-location  has  an 
adverse  effect  on  historic  properties. 

ni.  Co-Location  of  Antennas  on 
Buildings  and  Non-Tower  Structures 
Outside  of  Historic  Districts 

A.  A  licensee  may  mount  antennas  on 
buildings  or  non-tower  structures 
without  such  undertakings  having  to  be 
reviewed  imder  the  consultation  process 
set  forth  under  Subpart  B  of  36  CFR  Part 
800,  unless: 

1 .  The  building  or  structure  is  over  45 
years  old;  or 

2.  The  building  or  structure  is  inside 
the  boundary  of  a  historic  district  or,  if 
visible  from  the  ground  level  of  the 
historic  district,  is  within  250  feet  of  the 
boundary  of  the  historic  district;  or 

3.  The  building  or  non-tower  structiu* 
is  a  designated  National  Historic 
Landmark,  designated  as  an  historic 
property  by  the  local  jurisdiction,  listed 
in  the  State  register  of  historic 
properties,  or  listed  in  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  based  upon  the  review  of 
the  licensee  or  tower  construction 
company;  or 

4.  The  moimting  of  the  antenna  on  the 
non-tower  structiu^  or  building  is  the 
subject  of  a  pending  environmental 
review  or  related  proceeding  before  the 
FCC  involving  compliance  with  Section 
106  of  the  National  Historic 
Preservation  Act;  or 

5.  The  licensee  or  tower  construction 
company  or  its  authorized 
representative  has  received  written  or 
electronic  notice  from  any  source, 
which  notice  can  be  provided  at  any 
time,  that  the  FCC  is  in  receipt  of  a 
pending  complaint  or  allegation  from  an 
interested  person,  a  SHPO/THPO  or  the 
Council  that  the  moimting  of  the 
antenna  on  the  building  or  other  non- 
tower  structure  has  an  adverse  effect  on 
historic  properties. 

B.  Shoulcl  the  SHPO/THPO  or  Council 
determine  that  the  co-location  of  an 
antenna  or  its  associated  equipment 
installed  under  the  terms  of  Stipulation 
in  has  resulted  in  an  adverse  effect  on 
historic  properties,  the  SHPO/THPO  or 
Council  shall  notify  the  FCC 
accordingly.  The  FCC  shall  comply  with 
the  requirements  of  Section  106  and  36 
CFR  Part  800  for  this  particular 
undertaking. 

rV.  Monitoring 

A.  Licensees  and  tower  construction 
companies  shall  retain  records  of  the 


placement  of  all  their  antennas, 
including  co-locations  subject  to  this 
Nationwide  Programmatic  Agreement, 
consistent  with  FCC  rules  and 
procedures. 

B.  The  Council  will  forward  to  the 
FCC  any  written  objections  it  receives 
bom  members  of  the  public  regarding  a 
co-location  activity  or  general 
compliance  with  the  provisions  of  this 
Nationwide  Programmatic  Agreement 
within  thirty  (30)  days  following  receipt 
of  the  written  objection.  The  FCC  will 
forward  a  copy  of  the  written  objection 
to  the  appropriate  licensee  or  tower 
company. 

V.  Termination 

A.  If  the  FCC  determines  that  it 
cannot  implement  the  terms  of  this 
Nationwide  Programmatic  Agreement, 
or  if  the  NCSHPO  or  Council  determines 
that  the  Programmatic  Agreement  is  not 
being  properly  implemented,  the  FCC, 
NCSHPO  or  Council  may  propose  to 
other  signatories  that  the  Programmatic 
Agreement  be  terminated. 

B.  The  party  proposing  to  terminate 
the  Programmatic  Agreement  shall  so 
notify  all  signatories  in  writing, 
explaining  the  reasons  for  the  proposed 
termination  and  affording  them  at  least 
thirty  (30)  days  to  consult  and  seek 
alternatives  to  termination.  Should  the 
consultation  fail,  the  Programmatic 
Agreement  will  be  terminated. 

C.  In  the  event  that  the  Programmatic 
Agreement  is  terminated,  the  FCC  shall 
advise  its  licensees  and  tower 
construction  companies  of  the 
termination  and  of  the  need  to  comply 
with  Section  106  on  a  case-by-case  basis 
for  co-location  activities. 

VI.  Ehiration  of  the  Programmatic 
Agreement 

A.  This  Programmatic  Agreement  for 
co-location  shall  remain  in  force  unless 
the  Programmatic  Agreement  is 
terminated  or  superseded  by  a 
comprehensive  Programmatic 
Agreement  for  wireless  communications 
antennas. 

Execution  of  this  Nationwide 
Programmatic  Agreement  by  the  FCC, 
NCSHPO  and  the  Council,  and 
implementation  of  its  terms,  evidence 
that  the  FCC  has  afforded  the  Council  an 
opportunity  to  comment  on  the  co- 
location  of  antennas  covered  under  the 
FCC's  rules,  and  that  the  FCC  has  taken 
into  account  the  effects  of  these 
undertakings  on  historic  properties  in 
accordance  with  Section  106  of  the 
National  Historic  Preservation  Act  and 
its  implementing  regulations,  36  CFR 
Part  800. 
Federal  Communications  Commission 


Date:  

Advisory  Council  on  Historic  Preservation 

Date:  

National  Conference  of  State  Historic 
Preservation  Officers 

Date:  

Attachment  A 

Definition  of  "Substantial  Increase  in 
the  Size  of  the  Tower" 

For  purposes  of  this  document,  the 
term  "substantial  increase  in  the  size  of 
the  tower"  means: 

(1)  The  mounting  of  the  proposed 
antenna  on  the  tower  would  increase 
the  existing  height  of  the  tower  by  more 
than  10%,  or  by  the  height  of  one 
additional  antenna  array  with 
separation  bom  the  nearest  existing 
antenna  not  to  exceed  twenty  feet, 
whichever  is  greater;  or 

(2)  The  mounting  of  the  proposed 
antenna  would  involve  the  installation 
of  more  than  the  standard  number  of 
new  equipment  cabinets  for  the 
technology  involved,  not  to  exceed  four, 
or  more  Uian  one  new  equipment 
shelter;  or 

(3)  The  mounting  of  the  proposed 
antenna  would  involve  adding  an 
appurtenance  to  the  body  of  the  tower 
that  would  protrude  from  the  edge  of 
the  tower  more  than  twenty  feet,  or 
more  than  the  width  of  the  tower 
structure  at  the  level  of  the 
appurtenance,  whichever  is  greater;  or 

{4)  The  mounting  of  the  proposed 
antenna  would  involve  excavation 
outside  the  current  tower  site,  defined 
as  the  current  boundaries  of  the  leased 
or  owned  property  surrounding  the 
tower  and  any  access  or  utility 
easements  currently  related  to  the  site. 

Federal  Communications  Commission. 
Wiliiam  F.  Caton. 
Deputy  Secretary. 
[PR  Doc.  01-126  Filed  1-3-01;  8:45  am] 

BHJJNG  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  &  TIME:  Tuesday,  January  9,  2001 

at  10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington, 

D.C. 

status:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
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actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

DATE  &  TIME:  Thursday,  January  11,  2001 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 

Approval  of  Minutes. 

Advisory  Opinion  2000-27:  United 
Citizens  Party  of  South  Carolina  by 
Michael  Avey.  Vice  Chairman. 

Final  Audit  Report  on  Schumer  '98. 

Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 
[PR  Doc.  01-394  Filed  1-2-01;  3:30  pm] 

BtLUNG  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011742 

Title:  P&O  Nedlloyd-Farrell/Hapag- 
Lloyd/Zim  Mediterranean  Space  Charter 
Agreement. 

Parties:  P&O  Nedlloyd  Limited,  P&O 
Nedlloyd  B.V.,  Farrell  Lines,  Inc., 
Hapag-Lloyd  Linie  GmbH,  Zim  Israel 
Navigation  Co.  Ltd. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  establish  a 
cooperative  arrangement  to  discuss  and 
agree  on  the  number,  size,  and 
characteristics  of  vessels  deployed,  and 
to  exchange  and  charter  vessel  space 
between  the  parties  in  the  trade  between 
the  U.S.  East  and  Gulf  coast  ports,  and 
major  ports  in  the  Mediterranean, 
including  Atlantic  ports  of  Portugal. 

Agreement  No.:  Oil 743 

Title:  Global  Transportation  Network 
Agreement. 

Parties:  APL  Co.  PTE  Ltd.,  CP  Ships 
Holding  Inc.,  Crowley  Maritime 
Corporation,  Hanjin  Shipping  Co.,  Ltd., 


Hyimdai  Merchant  Marine  Co.,  Ltd., 
Kawasaki  Kisen  Kaisha,  Ltd.,  Mitsu 
O.S.K.  Lines,  Ltd.,  Senator  Line  GmbH, 
Yangming  Marine  Transport  Corp.,  Zim 
Israel  Navigation  Company. 

Synopsis:  The  proposed  agreement 
authorizes  members  to  establish  and 
operate  an  Internet  Portal  so  they  and 
other  user  carriers  may  provide 
information  and  offer  services  to  their 
respective  customers  worldwide. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  28,  2000. 
Bryant  L.  VanBrakle, 
Secretary. 

[PR  Doc.  01-161  Filed  1-3-01;  8:45  am] 
BaXJNG  CODE  e730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofiice  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Conunents 
must  be  received  not  later  than  January 
19,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Lyle  P.  Ckimpbell,  Downers  Grove, 
Illinois,  Craig  L.  Campbell,  Danville, 
Illinois,  and  Thomas  E.  Malone  and 
Vema  C.  Malone,  Scottsdale,  Arizona;  to 
acquire  voting  shares  of  Terrapin 
Bancorp,  Inc.,  Elizabeth,  Illinois,  and 
thereby  indirectly  acquire  voting  shares 
of  Elizabeth  State  Bank.  Elizabeth, 
Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Kevin  J.  Kavanaugh,  Lawrenceville, 
Illinois;  to  acquire  voting  shares  of 
HBancorporation,  Inc.,  Lawrenceville, 
Illinois,  and  thereby  indirectly  acquire 
voting  shares  of  Heritage  National  Bank. 
Lawrenceville,  Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  28,  2000. 
Jennifer ).  Johnson 
Secretary  of  the  Board. 
[FR  Doc.  01-158  Filed  1-3-01;  8:45  amj 

MJJNG  CODE  S210-01-8 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Nottcoa; 
Acquiaition  of  Sharea  of  Bank  or  Bank 
HoMIng  Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
16, 2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  James  Albert  Kaldenberg.  Albia, 
Iowa;  and  Caryl  Kaldenberg  Sharp, 
Edina,  Minnesota;  to  retain  voting 
shares  of  First  Iowa  State  Shares,  Inc., 
Albia,  Iowa,  and  thereby  indirectly 
retain  voting  shares  of  First  Iowa  State 
Bank,  Albia.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  29,  2000. 

JennifiBr  J.  Johnson 

Secretary  of  the  Board. 

(FR  Doc.  01-242  Filed  1-3-00;  8:45  am] 

■UMG  COOe  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Fomurtiona  of,  AcquiattkMta  by,  and 
Margara  of  Bank  HoMIng  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares.of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  29, 
2001. 

A.  Federal  Reserve  Bank  of 
RichmoDd  (A.  Linwood  Gill,  m.  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Gateway  Financial  Corporation, 
Elizabeth  City,  North  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Gateway  Bank  &  Trust  Co., 
Elizabeth  City,  North  Carolina. 

B.  Federal  Reserve  Baidc  of  Adanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  United  Financial  Holdings,  Inc.. 
Saint  Petersburg.  Florida;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Security  Bank.  Sarasota,  Florida. 

C  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  Thumb  National  Bank  &■  Trust 
Company  Employee  Stock  Ownership 
Plan  and  Trust,  Pigeon,  Michigan;  to 
become  a  bank  holding  conjpany  by 
acquiring  30.52  percent  of  the  voting 
shares  of  Thumb  Bancorp,  Inc.,  Pigeon, 
Michigan,  and  thereby  indirectly 
acquiring  voting  shares  of  Thumb 
National  Bank  &  Trust  Company, 
Pigeon,  Michigan. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Waukomis  Bancshares,  Inc.,  Yukon, 
Oklahoma;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  Covington  First 
State  Bancshares,  Inc.,  Covington, 
Oklahoma,  and  thereby  indirectly 
acquiring  First  State  Bank,  Covington, 
Oklahoma. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  The  Charles  Schwab  Corporation, 
San  Francisco,  California,  and  U.S. 
Trust  Corporation,  New  York,  New 
York;  to  merge  with  Resource 
Companies,  Inc.,  Minneapolis, 
Minnesota,  and  thereby  indirectly 
acquire  Resource  Trust  Company, 
Minneapolis,  Minnesota., 

2.  Franklin  Resources,  Inc.,  San 
Mateo.  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fiduciary 
Trust  Company  International.  New 
York.  New  York. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Franklin  Templeton  Bank  &  Trust, 
F.S.B.,  Salt  Lake  City,  Utah,  and  thereby 
engage  in  trust  company  activities 
pursuant  to  §  225.28(b)(5)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28,  2000. 
Jennifer  J.  Johnson 
Secretary  of  the  Board. 
(FR  Doc.  01-159  Filed  1-3-01;  8:45  amj 
BNJJNO  cooe  aio-oi-« 


FEDERAL  RESERVE  SYSTEM 

Formatkma  of,  Acqulaltlona  by,  and 
Mergera  of  Bank  HoMIng  Companiea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu^uant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or    • 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
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a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  26, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Republic  Bancorp,  Inc.,  Louisville, 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  Republic  Bank  and 
Trust  Company  of  hidiana  (in 
organization),  Clarksville,  Indiana. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  American  National  Corporation, 
Omaha,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  American 
National  Bank,  Lincoln,  Nebraska  (in 
organization). 

2.  Colorado  Business  Bankshares, 
Inc.,  Denver,  Colorado;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Capital  Bank  of  Arizona,  Phoenix, 
Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  29,  2000. 
Jennifer  J.  Johnson 
Secretary  of  the  Board. 
[FR  Doc.  01-243  Filed  1-3-01;  8:45  amj 

MLUNO  COOC  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Propoaala  to  Engage  in 
Panniaaibia  rionbahking  Activltiea  or 
to  Acquire  Companiea  ttiat  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 


related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  29,  2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Westdeutsche  Landesbank 
Girozentrale,  Dusseldorf,  Germany;  to 
acquire  voting  shares  of  Boullioun 
Aviation  Services,  Inc.,  Bellevue, 
Washington,  and  thereby  engage  in 
leasing  personal  property  or  acting  as 
agent,  broker,  or  adviser  in  leasing  such 
property,  pursuant  to  §  225.28(b)(3)  of 
Regulation  Y;  providing  financial  and 
investment  advice  pursuant  to  § 
225.28(b)(6)  of  Regidation  Y;  making, 
acquiring,  brokering  or  servicing  loans 
or  other  extensions  of  credit,  pursuant 
to  §  225.28(b)(1)  of  Regulation  Y;  and 
engaging  under  contract  with  a  third 
party  in  asset  management,  servicing 
and  collection  of  assets  of  a  type  that  an 
insured  depository  institution  may 
originate  and  own.  pursuant  to  § 
225.28(b)(2)(vi)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28,  2000. 
Jennifer  J.  Joluison 
Secretary  of. the  Board. 
[FR  Doc.  01-160  Filed  1-3-01;  8:45  amj 

BtLUNO  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 


[File  No.  002  3194] 

The  Black  &  Decker  Corporation,  et  al.; 
Anaiyaia  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfeir  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 


describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  29,  2001. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW..  ■ 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Kolish  or  Laura  Koss,  FTC/S- 
4302,  600  Pennsylvania  Ave.,  NW., 
Washington.  DC  20580.  (202)  326-3042 
or  326-2890. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  PubUc  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  28,  2000),  on 
the  Worid  Wide  Web,  at  http:// 
www.ftc.gov/os/2000/12/index.htm.  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  conunents  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Imposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has    " 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  The  Black  &  Decker 
Corporation  and  its  wholly-owned 
subsidiary,  Kwikset  Corporation.       "~ 
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The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising, 
packaging,  labeling,  and  promotional 
practices  related  to  the  sale  of  Kwikset 
Corporation's  lockset  products, 
including  locksets,  deadbolts,  knobs, 
and  handles.  The  Commission's 
complaint  charges  that  respondents 
misrepresented  on  packaging  and  in 
advertising  that  certain  Kwikset 
Corporation  products  are  all  or  virtually 
all  made  in  the  United  States.  In  truth 
and  in  fact,  these  products  are  actually 
made  with  significant  foreign  content 
and/or  processing. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  Kwikset 
Corporation  from  misrepresenting  the 
extent  to  which  any  Kwikset  lockset  is 
made  in  the  United  States.  The  order 
defines  Kwikset  lockset  products  as  any 
product  that  is  manufactured  or  sold  by 
Kwikset  Corporation  that  is  used  to 
secure  doors,  including  but  not  limited 
to  locksets,  deadbolts,  knobs,  and 
handles.  The  proposed  order  would 
allow  Kwikset  Corporation  to  represent 
that  such  products  are  made  in  the 
United  States  as  long  as  all,  or  virtually 
all,  of  the  components  of  the  products 
are  of  U.S.  origin,  and  all,  or  virtually 
all,  of  the  labor  in  manufactxiring  them 
is  performed  in  the  United  States. 

The  proposed  order  also  prohibits 
Kwikset  Corporation  bom  representing 
that  its  products  cu«  "All  American 
Made"  or  "All  American  Made  and 
Proud  of  it"  or  otherwise  entirely  made 
in  the  United  States,  imless  such 
products  are  in  fact  100%  made  in  the 
United  States. 

Part  n  of  the  proposed  order  reqiiires 
respondents  to  maintain  materials  relied 
upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  in  of  the  proposed  order  requires 
Kwikset  Corporation  to  distribute  copies 
of  the  order  to  certain  company  officials 
and  employees.  Part  IV  of  die  proposed 
order  requires  the  respondents  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 


respondents  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  If  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  direction  of  the  Commission. 

Beniamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  01-247  Filed  1-3-01;  8:45  am] 

BILLING  CODE  67S(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1678] 

Expansion  of  Medical  Device  industry 
Initiatives 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
some  changes  in  its  standard  practices 
for  medical  device,  drug,  food,  and 
biologies  inspections  based  on  the 
outcome  of  the  expansion  of  the  medical 
device  industry  initiatives  pilot 
program.  FDA  is  discontinuing  the 
practice  of  post-inspection  notification 
letters  for  all  inspections  because  the 
agency  now  provides  inspected 
establishments  with  a  copy  of  the 
establishment  inspection  report  (EIR) 
when  the  inspection  is  deemed  closed. 
FDA  has  decided  to  maintain  pre- 
aimounced  inspections  and  annotations 
of  the  inspectional  observations  (FDA 
483)  as  standard  practices  for  medical 
device  inspections  but  vdth  respect  to 
inspections  of  other  program  areas,  to 
apply  these  initiatives  at  the  discretion 
of  district  management. 
DATES:  The  changes  to  the  medical 
device  and  expansion  programs  are 
effective  January  1,  2001,  with  the 
publication  of  FDA's  2001  edition  of  the 
Investigations  Operations  Manual 
(lOM).  Written  comments  may  be 
submitted  at  any  time  in  accordance 
with  FDA's  good  guidance  practices. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 


FOR  FURTHER  INFORMATION  CONTACT: 
Denise  D.  Dion,  Office  of  Regulatory 
Affairs  (HFC-130),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-5645, 
FAX  301-443-6919. 

SUPPLEMENTARY  INFORMATION:  During  the 
FDA/medical  device  industry  grassroots 
fonuns  in  1995,  several  issues  were 
discussed  concerning  FDA's  interaction 
with  the  medical  device  industry.  A 
decision  was  made  to  consider  action  on 
three  of  the  inspectional  issues 
discussed.  These  included  instituting: 
(1)  Pre-announced  inspections,  (2) 
listing  promised  or  completed  corrective 
actions  on  FDA  483  items,  and  (3)  post- 
inspection  notification  to 
establishments  regarding  their 
compliance  status. 

In  fiscal  year  (FY)  1996,  FDA  initiated 
a  pilot  program  for  the  medical  device 
industry,  implementing  these  three 
changes.  The  pilot  program  took  place 
during  the  1996  calendar  year  and  was 
limited  to  inspections  of  medical  device 
manufacturers  that  did  not  manufacture 
products  that  crossed  other  program 
areas  such  as  drugs  or  biologies.  Pre- 
announced  inspections  were  offered  to 
those  medical  device  firms  that  met  the 
criteria  for  inclusion  in  the  pilot 
program.  The  criteria  included 
nonviolative  current  good 
manufacturing  practices  inspectional 
histories  and  a  history  that  records  and 
individuals  were  available  at  earlier  pre- 
announced  inspections.  FDA  483 
annotations  and  the  post-inspection 
notification  were  done  for  all  medical 
device  inspections  whether  or  not  the 
inspection  was  pre-announced. 

Based  on  industry  input,  FDA 
initiated  another  year-long  pilot 
program  in  January  1999,  to  provide 
similar  coverage  for  program  areas 
including  drugs  (both  human  and 
animal)  and  biologies.  Food  inspections 
were  limited  to  FDA  483  annotations 
and  post-inspection  notification.  In  FY 
2000,  FDA  considered  the  impact  of  the 
second  pilot's  effects  on  field 
operations.  The  intent  of  the  medical 
device  pilot  program  was  to  optimize 
resource  utilization,  enhance  FDA/ 
industry  communications,  and  provide 
firms  prompt  closure  for  nonviolative 
inspections  and  for  corrected  inspection 
observations.  However,  FDA  determined 
that  the  additional  burdens  placed  on 
field  staff  by  the  expansion  into  other 
program  areas  failed  to  capitalize 
resources  and  reduced  overall  field 
inspectional  productivity. 

FTDA  believes  that  the  new  inspection 
method  for  medical  device  firms  (the 
quality  system  inspection  technique) 
implemented  in  October  1999  provides 
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a  clear  direction  in  the  inspection  of 
these  establishments,  and  provides 
logical  stopping  points,  thus  making  the 
time  it  takes  to  complete  an  inspection 
more  predictable.  FDA  concludes  that 
pre-announcement  of  medical  device 
inspections  will  remain  standard 
procedure  based  on  the  defined  criteria. 
For  other  establishments,  pre- 
announcement  of  inspections  remains 
voluntary  at  the  discretion  of  the  local 
FDA  office.  FDA  will  continue  generally 
not  to  pre-announce  inspections  of  food, 
blood  bank,  and  plasmapheresis  centers, 
but  this,  too,  will  be  left  to  the  district's 
discretion. 

FDA  investigators  traditionally  have 
discussed  their  observations  with 
appropriate  management  at  the 
establishment  at  the  conclusion  of  the 
inspection.  These  discussions  are 
reported  in  the  Establishment 
Inspection  Report.  FDA  wrill  continue 
that  practice,  and  will  rely  on  the 
discretion  of  the  investigator/team  to 
determine  whether  to  annotate  the  FDA 
483.  Since  the  medical  device  industry 
specifically  asked  FDA  for  annotations 
of  the  FDA  483,  and  since  FDA  has  not 
found  this  practice  to  adversely  affect 
the  inspection  process  for  medical 
devices,  annotations  will  remain  \ 
standard  procedure  for  medical  device 
inspections  only. 

In  April  1997,  FDA  implemented  a 
Field  Management  Directive  (FMD  145) 
that  requires  FDA  field  offices  to 
provide  a  copy  of  the  EIR  to  the 
inspected  establishment  once  the 
inspection  is  deemed  closed.  The  copy 
of  the  EIR  is  provided  along  with  a  letter 
referred  to  as  the  "FMD  145  letter."  FDA 
has  found  that  the  issuance  of  both  a 
post-inspection  notification  (PIN)  letter 
and  a  FMD  145  letter  is  redimdant. 
Because  of  this  redundancy  and  the 
burden  this  puts  on  the  field,  the  PIN 
letters  will  be  discontinued  in  all 
program  areas.  FMD  145  wiH* remain  in 
place  and  these  letters  will  continue  to 
be  issued.  Establishments  will  receive  a 
copy  of  their  EIR  when  the  inspection 
is  deemed  closed  based  on  21  CFR 
20.64(d). 

The  2001  lOM  will  be  posted  to  FDA's 
website  at  www.fda.gov/ora  imder 
Inspection  References/Investigations 
Operations  Manual.  The  lOM  sections 
that  apply  are:  510,  512.3,  516,  529  and 
551.1.  FMD  145  is  posted  to  FDA's 
website  at  www.fda.gov/ora  under 
Inspection  References/Field 
Sflanagement  Directives. 


Dated:  December  27,  2000. 
lohn  Marzilli, 

Deputy  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc.  01-141  Filed  1-3-01;  8:45  am] 

BILLMO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  000-1681] 

Draft  Guidance  on  Potassium  Iodide  as 
a  Thyroid  Blocldng  Agent  in  Radiation 
Emergencies;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  entitled 
"Potassium  Iodide  as  a  Thyroid 
Blocking  Agent  in  Radiation 
Emergencies."  This  draft  guidance 
updates  a  notice  of  availability  entitled 
"Potassiiun  Iodide  as  a  Thyroid- 
Blocking  Agent  In  a  Radiation 
Emergency:  Final  Recommendations  On 
Use"  published  in  the  Federal  Register 
on  June  29, 1982,  concerning  the 
prophylactic  use  of  potassium  iodide 
(KI)  in  the  event  of  release  of  radioactive 
isotopes  of  iodine.  In  the  draft  guidance, 
FDA  maintains  its  position  that  KI  is  a 
safe  and  effective  means  by  which  to 
prevent  radioiodine  uptake  by  the 
thyroid  gland,  under  certain  specified 
condition  for  use,  and  thus  to  obviate 
the  risk  of  thyroid  cancer  in  the  event 
of  a  radiation  emergency. 
DATES:  February  5,  2001. 
ADDRESSES:  Copies  of  this  draft 
gtiidance  are  available  on  the  Internet  at 
http://www.fda.gov/cder/gmdance/ 
index.htm.  Submit  v^nritten  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  seff- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
E.  Cunningham,  Executive  Operations 
(HFD-06),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-6779. 


SUPPLEMENTARY  INFORMATION:  FDA  is 
aimoimcing  the  availabiUty  of  a  draft 
guidance  entitled  "Potassium  Iodide  as 
a  Thyroid  Blocking  Agent  in  Radiation 
Emergencies." 

The  Federal  Emergency  Management 
Agency  has  established  roles  and 
responsibilities  for  Federal  agencies  in 
assisting  State  and  local  governments  in 
their  radiological  emergency  planning 
and  preparedness  activities.  "The  Federal 
agencies,  including  the  Department  of 
Health  and  Human  Services  (DHHS),  are 
expected  to  accomplish  these  roles  and 
responsibilities  as  part  of  the  Federal 
Radiological  Preparedness  Coordinating 
Committee.  Among  other 
responsibilities,  the  DHHS  is  to  provide 
guidance  on  the  use  of  radioprotective 
substances  to  reduce  radiation  doses  to 
specific  organs  from  the  release  into  the 
environment  of  large  quantities  of 
radioactivity.  FDA  is  specifically 
charged  vnth  providing  guidance  on  the 
prophylactic  use  of  KI  in  the  event  of 
release  of  radioactive  isotopes  of  iodine. 

FDA  is  annoimcing  the  availability  of 
a  draft  guidance  that  updates  the  notice 
of  availability,  "Potassiimi  Iodide  as  a 
Thyroid-Blocking  Agent  In  a  Radiation 
Emergency:  Final  Recommendations  On 
Use,"  published  in  the  Federal  Register 
of  June  29, 1982  (47  FR  28158).  In  this 
draft  guidance,  FDA  maintains  its 
position  that  KI  is  a  safe  and  effective 
means  by  which  to  prevent  radioiodine 
uptake  by  the  thyroid  gland,  imder 
certain  specified  conditions  of  use,  and 
thus  to  lessen  the  risk  of  thyroid  cancer 
in  the  event  of  a  radiation  emergency.  In 
this  draft  guidance,  FDA  proposes  lower 
radioactive  exposure  thresholds  for  KI 
prophylaxis  as  well  as  lower  doses  of  KI 
for  neonates,  infants,  and  children  than 
previously  recommended.  FDA's 
revised  recommendations  are  in  general 
accordance  with  those  of  the  World 
Health  Organization  (WHO),  as 
expressed  in  its  "Guidelines  for  Iodine 
Phrophylaxis  Following  Nuclear 
Accidents"  (1999),  though  they  differ 
&t)m  those  of  the  WHO  in  two  areas. 

First,  for  the  sake  of  logistical 
simplicity,  FDA  recommends  the  65- 
milligram  (mg)  dose  of  KI  for  all  school - 
age  children  while  allowing  for  the  full 
adult  dose  of  130  mg  in  adolescents 
approaching  adult  size.  WHO 
recommends  130  mg  KI  for  adidts  and 
adolescents  (over  12  years  of  age). 
Second,  FDA  recommends  that  KI 
prophylaxis  in  those  under  age  19  and 
in  pregnant  or  lactating  women  be 
triggered  at  a  predicted  thyroid 
radioiodine  exposure  of  5  centiGray 
(cGy),  while  WHO  establishes  1  cGy  as 
the  threshold  for  intervention.  FDA  has 
concluded  from  the  Chernobyl  data  that 
the  most  reliable  evidence  demonstrates 
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a  significant  increase  in  risk  of 
childhood  thyroid  cancer  at  exposures 
of  5  cGy  or  greater. 

The  recommendations  in  the  draft 
guidance  were  prepared  by  scientists 
firom  the  Center  for  Drug  Evaluation  and 
Research  and  from  the  Center  for 
Devices  and  Radiological  Health  of  FDA 
in  consultation  with  other  governmental 
experts. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (65  FR  56468,  September  19. 
2000).  The  draft  guidance  represents  the 
agency's  current  thinking  on  use  of 
potassium  iodide  as  a  thyroid  blocking 
agent  in  radiation  emergencies.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conmients  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  26,  2000. 
Mai'guet  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-189  Filed  1-3-01;  8:45  am) 

aUJNO  COK  41«>-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Appiications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700.  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Applicant:  Mitchel  Kalmanson, 
Maitland.  Florida.  PRT-034041/ 


The  applicant  request  a  permit  to 
export  4.8  captive  bom  tigers  {Panthera 
tigris)  to  Juan  M.  L.  Salazar  aka  Johnny 
Lam,  Mexico  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 

Applicant:  mstituteloT  the 
Conservation  of  Tropical  Environments, 
Stony  Brook,  NY,  PRT-035632. 

The  applicant  request  a  permit  to 
import  biological  samples  of  diademed 
sifka  [Propithecus  diadema),  lesser 
bamboo  lemur  (Hapalemur griseus), 
golden  bamboo  lemur  [Hapalemur 
aureus),  and  greater  bamboo  lemur 
[Hapalemur  simus)  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  for  a  period  of  five 
years. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
OMB  through  February  28,  2001.  OMB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  December  29,  2000. 

Anna  Barry, 

Branch  of  Permits.  Division  of  Management 
Authority. 

[FR  Doc.  01-226  Filed  1-3-01;  8:45  am] 

BILUNQ  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  survey 

Request  for  Public  Comments  on 
Information  Collection  Submitted  to 
tfie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 


related  forms  may  be  obtained  by 
contacting  the  USGS  Clearance  Officer 
at  the  phone  number  listed  below.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Desk  Officer  for 
the  Interior  Department,  Office  of 
Regiilatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  and  to  the  USGS  Clearance 
Officer,  U.S.  Geological  Siuvey,  807 
National  Center,  Reston,  VA  20192. 

As  required  by  OMB  regulations  at 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USGS.  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Production  Estimate,  Quarterly 
Construction  Sand  and  Gravel  and 
Crushed  and  Broken  Stone. 

Current  OMB  approval  number:  1028- 
0065. 

Abstract:  The  collection  is  required  to 
provide  data  on  mineral  production  for 
aimual  reports  published  by  commodity 
for  use  by  Government  agencies, 
industry,  education  programs,  and  the 
general  public.  One  publication  is  the 
"Mineral  Commodity  Sununaries,"  the 
first  preliminary  publication  to  furnish 
estimates  covering  the  previous  year's 
nonfuel  mineral  industry .\ 

Bureau  form  numbers:  9-4042-A  and 
9-4124-A. 

Frequency:  Quarterly  and  Annual. 

Description  of  respondents:  Producers 
of  industrial  minerals  and  metals. 

Aimual  Responses:  3,450. 

Annual  burden  hours:  742. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Jolm  H.  De Young,  Jr.. 

Chief  Scientist,  Sdinerals  Information  Team. 
[FR  Doc.  01-185  Filed  1-3-01;  8:45  am) 
BOJJNG  COOE  4310-Y7-M 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  Submitted  to 
the  Office  of  management  and  Budget 
for  Review  Under  ttie  Paperworic 
Reduction  Act 


II 


A  request  extending  the  collection  of 
nformation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  USGS  Clearance  Officer 
at  the  phone  number  listed  below.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Desk  Officer  for 
the  Interior  Department,  Office  of 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  the  USGS  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center,  Reston,  VA  20192. 

As  required  by  OMB  regulations  at 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USGS,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Industrial  Mineral  Surveys. 

Current  OMB  approval  number:  1028- 
0062. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  will  be  published  as 
Annual  Reports.  Mineral  Industry 
Surveys,  and  in  Mineral  Commodity 
Summaries  for  use  by  Government 
agencies,  industry,  and  the  general 
public. 


Bureau  form  numbers:  Various  (40 
forms).   . 

Frequency:  Monthly,  Quarterly. 
Semiannual,  and  Annual. 

Description  of  respondents:  Producers 
and  Consumers  of  Industrial  Minerals. 

Annual  Responses:  19.008. 

Armual  bumen  hours:  13,185. 

Bureau  clearance  officer:  John 
Cordyack.  703-648-7313. 

John  H.  DeYoung,  ir.. 

Chief  Scientist,  Minerals  Information  Team. 
[FR  Doc.  01-186  Filed  1-3-01;  8:45  am] 
BILUNG  COOE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-080-111&-XG] 

Notice  of  Address  Change  for  Salmon 
and  Chains  (Idaho)  Offices 

AGENCY:  Bureau  of  Land  Management. 
Upper  Columbia — Salmon  Clearwater 
District,  Idaho. 

ACTION:  Notice  of  address  changes  for 
Salmon  and  Challis  (Idaho)  Offices. 

SUMMARY:  Due  to  recent  moves,  the 
addresses  for  the  Bureau  of  Land 
Management  (BLM)  offices  in  Salmon 
and  Challis,  Idaho  have  changed.  The 
new  addresses  are  as  follows  and  are 
effective  immediately: 
Bureau  of  Land  Management,  Salmon 

Field  Office,  50  Hi^way  93  S., 

Salmon,  Idaho  83467 
Bureau  of  Land  Management,  Challis 

Field  Office,  HC  63.  Box  1670, 

Challis,  Idaho  83226-9304 
FOR  FURTHER  INFORMATION  CONTACT: 
Jenifer  Arnold  (208)  769-5000. 

Dated:  December  27,  2000. 
Ted  Graf, 

Acting  District  Manager. 
[FR  Doc.  01-181  Filed  1-3-01;  8:45  am] 

BILLING  COOE  4310-QG-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-93O-106O-PC] 

Notice  of  Intent  to  Remove  Wild 
Horses  on  the  Public  Lands  in 
Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Wild,  Free  Roaming 
Horse  and  Burro  Act  (Pub.  L.  92-195), 
as  amended,  provides,  among  other 
things,  that  excess  wild  horses  shall  be 
removed  from  the  public  lands. 


The  Bureau  of  Land  Management 
(BLM)  plans  to  continue  removal 
operations  according  to  the  following 
schedule:  Beginning  February  1 ,  2001 , 
remove  500  horses  from  the  following 
areas:  Antelope  Hills,  Lost  Creek/180 
North,  Stewart  Creek.  Divide  Basin,  and 
Salt  Wells.  Beginning  August  6,  2001, 
remove  400  horses  from  the  Salt  Wells 
Herd  Management  Area  (HMA). 
Beginning  August  6,  2001,  remove  350 
horses  from  the  Lander  HMA.  Beginning 
August  27,  2001,  remove  150  horses 
bom  the  Little  Colorado  HMA. 
Beginning  September  10,  2001,  remove 
300  horses  from  the  Divide  Basin  and 
Lost  Creek  HMAs.  Dates  are 
approximate  depending  on  weather  and 
soil  conditions,  and  other  factors 
unforseen  at  this  time.  BLM  plans  to 
remove  a  total  of  1 700  horses  from 
public  lands  according  to  the  above 
schedule. 

Pursuant  to  the  requirements  noted 
above,  the  BLM  will  conduct  a  public 
hearing  on  the  use  of  helicopters  in 
gathering  operations  during  the  calendar 
year  of  2001  on  January  30,  2001,  at  3 
p.m.  MST  in  the  large  conference  room 
of  the  Rawlins  Field  Office  of  the  BLM 
located  at  1300  North  Third  Street  in 
Rawlins,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Glenn,  Wild  Horse  Specialist,  Bureau  of 
Land  Management,  Wyoming  State 
Office,  5353  Yellowstone,  Cheyenne. 
WY  82009.  Phone  (307)  775-6097. 

Dated:  December  27,  2000. 
Alan  Rabinoff, 
Acting  State  Director. 
(FR  Doc.  01-182  Filed  1-3-01;  8:45  am] 

BILUNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Natloruil  Parle  Service 

Notice  of  Sut>mission  of  Study 
Package  to  Office  of  Management  arKl 
Budget;  Opportunity  for  Public 
Comment 

AGENCY:  National  Park  Service  and 
Hopewell  Culture  National  Historical 
Park,  Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 

ABSTRACT:  The  National  Park  Service  is 
conducting  a  study  to  assess  the 
attitudes  and  perceptions  of  community 
members  regarding  the  significance  of 
archeological  resources  at  Hopewell 
Cultiu'e  National  Historical  Park 
(HOCU)  and  in  southern  Ohio.  This 
information  will  be  used  to  help  the 
staff  at  HOCU  evaluate  the  effectiveness 
of  its  outreach  program  and  to  modify 
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and  improve  the  Park's  outreach  efforts. 
The  following  specific  study  objectives 
have  been  identified: 

1.  Determine  community  attitudes 
towards  the  perceived  significance  and 
importance  of  the  park's  archeological 
resources; 

2.  Determine  the  effect  of  the  park's 
outreach  program  on  the  attitudes  of 
people  in  the  community  regarding 
archeological  resources; 

3.  Determine  community  awareness  of 
visitor  services  offered  at  the  park; 

4.  Determine  potential  benefits  of  the 
park  to  the  community; 

5.  Determine  the  importance  and 
value  of  archeology  to  community 
members; 

6.  Determine  community  perspectives 
concerning  the  protection  of 
archeological  sites. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  NPS  invites 
pubUc  comment  on  the  proposed 
information  collection  request  (ICR). 
Comments  are  invited  on:  (1)  The  need 
for  the  information  including  whether 
the  information  has  practical  utility;  (2) 
the  accuracy  of  the  reporting  burden 
estimate;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The  purpose  of 
the  proposed  ICR  is  to  assess  the 
attitudes  and  perceptions  of  community 
members  concerning  the  importance  of 
archeological  resources  at  HOCU  and  in 
southern  Ohio.  This  information  will  be 
used  to  help  the  staff  at  HOCU  enhance 
the  effectiveness  of  their  outreach 
programs  to  better  educate  the  public 
about  the  importance  of  cultural 
resources  in  the  region.  There  were  no 
public  comments  received  as  a  result  of 
publishing  in  the  Federal  Register  a  60- 
day  notice  of  intention  to  request 
clearance  of  information  collection  for 
this  survey. 

DATES:  Pubhc  comments  will  be 
accepted  on  or  before  February  5.  2001. 

Send  Comments  to:  Office  of 
Information  and  Regulatory  Affairs  of 
0MB.  Attention  Desk  OQicer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington, 
DC  20530.  Please  also  send  comments  to 
Dorothy  H.  Anderson,  Ph.D.,  Professor 
and  Program  Leader,  Cooperative  Park 
Studies  Program,  Department  of  Forest 
Resources,  University  of  Minnesota.  115 
Green  Hall,  1530  Cleveland  Ave.  N.,  St. 
Paul,  MN  55108-6124. 


The  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximimi 
consideration.  OMB  should  receive 
public  comments  within  thirty  days  of 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  study  package  submitted 
for  OMB  review,  contact:  Dorothy  H. 
Anderson,  phone:  612-624-2721. 

SUPPLEMENTARY  INFORMATION: 

Title:  Hopewell  Culture  National 
Historical  Park  Community  Survey. 

Form:  Not  applicable. 

OMB  Number:  To  be  assigned. 

Expiration  Date:  To  be  assigned. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The  National 
Park  Service  needs  information 
concerning  public  attitudes  and 
perceptions  about  the  significance  of 
archeological  resources  at  Hopewell 
Culture  National  Historical  Park  and 
southern  Ohio.  The  information  is 
needed  to  help  the  staff  at  HOCU 
evaluate  the  effectiveness  of  its  outreach 
program  and  to  enhance  and  improve 
education  and  interpretation  programs 
offered  by  the  park.  The  end  result  will 
be  better  management  and  protection  of 
the  park's  and  the  community's  cultural 
resources. 

The  proposed  information  to  be 
collected  regarding  the  local  public 
served  by  this  park  is  not  available  from 
existing  records,  sources,  or 
observations. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  residents  about  their 
attitudes  and  perceptions  related  to 
archeological  resources  at  HOCU. 

Description  of  Respondents:  A  sample 
of  residents  in  Ross  Coimty,  Ohio  and 
the  town  of  Circleville  in  Pickaway 
County,  Ohio. 

Estimated  Average  Number  of 
Respondents:  500. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  Avemge  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  One  time  per 
respondent. 

Estimated  Annual  Reporting  Burden: 
125  hours. 


Dated:  December  20,  2000. 
Betsy  Chittenden, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 
[FR  Doc.  01-188  Filed  1-3-01;  8:45  am] 

BHJJNO  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft 
Wilderness  Management  Plan, 
Commercial  Services  Plan,  interpretive 
Plan,  and  Resource  (Cultural  and 
Natural)  Management  Plan  and  Draft 
Environmental  impact  Statement 
(DPians/DEIS)  for  Cumberland  Island 
National  Seashore,  St.  Marys,  Georgia 

SUMMARY:  Pursuant  to  section  102{2)(c)'  - 
of  the  National  Environmental  Policy 
Act  of  1969  (16  U.S.C.  410ccc-4;  42 
U.S.C.  4371;  40  CFR  1503)  the  National 
Park  Service  (NPS)  announces  the 
availability  of  the  DPlans/DEIS. 

These  documents  have  been  prepared 
in  cooperation  with  a  committee  of  the 
National  Park  System  Advisory  Board. 
The  Board  forwarded  its 
recommendations  to  the  Director  of  the 
National  Park  Service  and  the  Secretary 
of  the  Interior. 

This  DPlans/DEIS  presents  a  range  of 
alternatives  for  guiding  future 
management  of  the  national  seashore 
and  balancing  resource  protection  and 
public  use.  It  also  includes  an  analysis 
of  the  potential  consequences  of  these 
actions.  The  major  subject  areas  are 
natiiral  and  cultural  resources 
management,  wilderness  management, 
long  range  interpretation,  and 
commercial  services. 
DATES:  There  vdll  be  a  120-day 
comment  period  beginning  with  the 
Environmental  Protection  Agency's 
publication  of  its  notice  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Southeast  Regional  Office, 
National  Park  Service,  1924  Building, 
100  Alabama  Street,  SW,  Atlanta, 
Georgia  30303.  The  National  Park 
Service  will  host  public  meetings  on  the 
Draft  Plans  and  Draft  EIS  at  the 
following  locations: 
January  17,  2001 — 5  to  7  p.m. — Camden 

County  Library,  1410  Georgia 

Highway  40E,  IGngsIand,  Georgia 

31548 
January  18,  2001—1  to  3  p.m.— Martin 

Luther  Kmg,  Jr.  NHS,  Visitor  Center, 

450  Auburn  Avenue,  N.E.,  Atlanta, 

Georgia  30312 
January  18,  2001 — 6  to  8  p.m. — Same 

location  above. 
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The  DPlans/DEIS  will  be  available  for 
review  at  the  public  libraries  and 
National  Park  Service  sites  listed  below: 
St.  Marys  Public  Library,  101  Herb 

Bauer  Drive,  St.  Marys,  Georgia  31558 
Jacksonville  Library,  122  North  Ocean 

Street,  Jacksonville,  Florida  32202 
Atlanta-Fulton  County  Library,  Sandy 

Springs  Branch,  395  Mount  Vernon 

Highway,  Atlanta,  Georgia  30328 
Camden  County  Library,  1410  Highway 

40  East,  Kingsland,  Georgia  31548 
Femandina  Beach  Library,  25  North  4th 

Street.  Femandina  Beach.  Florida 

32034 
Cumberland  Island  National  Seashore, 

Museum-Conference  Room,  129 

Osborne  Street,  St.  Marys,  Georgia 

31558 
Brunswick  (Glynn  County)  Library,  208 

Glouchester  Street,  Brunswick, 

Georgia  31250 
Atlanta-Fulton  Coimty  Library.  1 

Margaret  Mitchell  Square,  2nd  Floor, 

Atlanta,  Georgia  30303 
Cumberland  Island  National  Seashore 

Visitor  Center,  107  St.  Marys  Street, 

St.  Marys.  Georgia  31558 
St.  Simons  Library.  530  Beachview 

Drive.  Unit  A.  St.  Simons  Island, 

Georgia  31522 
Southeast  Regional  Office.  National  Park 

Service,  1924  Building,  100  Alabama 

Street,  SW.  Atlanta,  Georgia  30303 
Atlanta-Fulton  County  Library, 

Buckhead  Branch,  269  Buckhead 

Avenue,  Atlanta,  Georgia  30305 
Cumberland  Island  National  Seashore, 

Sea  Camp  Ranger  Station,  On  the 

Island 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Frederick,  Superintendent, 
Cumberland  National  Seashore,  P.O. 
Box  806,  St.  Marys,  Georgia  31558, 
telephone  (912)  882^336. 

SUPPLEMENTARY  INFORMATION:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  19,  2000. 
CliarUe  L.  Powell, 

Regional  Director,  Southeast  Region. 
[FR  Doc.  01-213  Filed  1-3-01;  8:45  am] 

BKJJNQ  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Year-Round  Closure  at  Fort 
Funston,  Golden  Gate  National 
Recreation  Area 

DATE:  December  21,  2000. 
ACnON:  Notice  of  closure. 

SUMMARY:  In  accordance  with  the 
resource  protection  mandate  of  the 
National  Park  Service  (NPS),  the  Golden 
Gate  National  Recreation  Area,  NPS,  is 
announcing  its  decision  to  close  year- 
rouind  approximately  12  acres  of  Fort 
Funston  to  off-trail  recreational  use  by 
the  public.  The  closure  is  located  in  the 
northwest  portion  of  Fort  Fimston.  This 
closure  is  necessary  to  protect  habitat 
for  the  California  threatened  bank 
swallows  [Riparia  riparia),  enhance 
significant  native  plant  communities, 
improve  public  safety  and  reduce 
human-induced  impacts  to  the  coastal 
bluffs  and  dimes,  a  significant 
geological  feature. 

Background:  Consistent  with  section 
1.5  of  Title  36  of  the  Code  of  Federal 
Regulations,  authorizing  the 
Superintendent  to  effect  closures  and 
public  use  permits  within  a  national 
park  unit,  the  proposed  12-acre  year- 
round  closure  and  solicitation  of 
comments  was  noticed  by  publication  in 
the  Federal  Register  on  July  18,  2000 
(65  FR  44546).  Details  of  the  proposed 
closure  were  made  available  to  the 
public  in  the  form  of  a  public  document 
entitled  "Proposed  Habitat  Protection 
Closure,  Fort  Funston,  Golden  Gate 
National  Recreation  Area,"  as  stated  in 
the  Federal  Register  on  July  18,  2000 
(65  FR  44546).  The  public  comment 
period  closed  on  October  6,  2000.  The 
public  provided  approximately  1,500 
comments  on  the  proposed  closure. 
Upon  consideration  of  the  public 
comments,  and  the  recommendations  of 
the  Golden  Gate  National  Recreation 
Area  Advisory  Commission,  NPS  has 
determined  that  the  proposed  year- 
round  12-acre  closure  is  the  least 
restrictive  means  to  meet  the  four  goals 
and  objectives  for  the  project  and  that 
the  project  will  be  implemented  as 
described  in  the  document  entitled, 
"Proposed  Habitat  Protection  Closure, 
Fort  Funston,  Golden  Gate  National 
Recreation  Area." 

Reference:  Public  Law  92-589  of 
October  27, 1972,  as  amended,  as 
codified  in  Title  16  United  States  Code 
Sections  460bb  through  460bb-5.  Title 
16  United  States  Code  Sections  1  and 
la-1.  Title  36  Code  of  Federal 
Regulations  sections  1.5, 1.7,  2.1,  and 
2.15.  Ft.  Funston  Dog  Walkers  v. 


Babbitt,  No.  COO-00877  WHA.  N.D.  Cal., 
Preliminary  Injunction,  May  16,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Weideman,  Office  of  Public  Affairs, 
Golden  Gate  National  Recreation  Area  at 
415-561-4730. 

Dated:  December  21 ,  2000. 
George  Tumbull, 

Acting  General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
[FR  Doc.  01-187  Filed  1-3-01;  8:45  am] 
BILUNQ  COOE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-404-408 
(Preliminary)  and  731-TA-898-908 
(Preliminary)] 

Hot-Rolled  Steel  Products  from 
Argentina,  China,  irtdia,  Indonesia, 
Kazaldistan,  Netherlands,  Romania, 
South  Africa,  Taiwan,  Thailand,  and 
Ukraine     ». 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission, 
determines,  pursuant  to  section  703(a) 
of  the  Tariff  Act  of  1930  (the  "Act")  (19 
U.S.C.  167lb(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Argentina,  India,  Indonesia,  South 
Africa,  and  Thailand  of  hot-rolled  steel 
products  that  are  alleged  to  be 
subsidized  by  the  Governments  of 
Argentina,  India,  Indonesia,  South 
Africa,  and  Thailand.  The  Commission 
also  determines,  pursuant  to  section 
733(a)  of  the  Act  (19  U.S.C.  1673b(a)), 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Argentina,  China,  India,  Indonesia, 
Kazakhstan,  the  Netherlands,  Romania, 
South  Africa,  Taiwan,  Thailand,  and 
Ukraine  of  hot-rolled  steel  products  that 
are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).  - 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  afiirmative  preliminary 
determinations  in  the  investigations 
under  sections  703(b)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  investigations 
under  sections  705(a)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  November  13,  2000,  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Conunerce  on  behalf  of 
Bethlehem:  Gallatin;  IPSCO;  LTV; 
National;  Nucor;  SDI;  USX;  Weirton;  2 
and  the  labor  union  representing  the 
organized  workers  at  Weirton  Steel 
Corp.  known  as  the  Independent 
Steelworkers  Union,  alleging  that  an 
industry  in  the  United  States  is 
materialiy  injured,  and  is  threatened 
with  material  injury,  by  reason  of 
subsidized  imports  of  hot-rolled  steel 
products  from  Argentina,  India, 
Indonesia,  South  Africa,  and  Thailand 
and  by  reason  of  LTFV  imports  of  the 
same  from  Argentina.  China,  India, 
Indonesia,  Kazakhstan,  the  Netherlands, 
Romania,  South  Africa,  Taiwan, 
Thailand,  and  Ukraine.  Accordingly, 
effective  November  13,  2000,  the 
Commission  instituted  countervailing 
duty  investigations  Nos.  701-TA-404- 
408  (Preliminary)  and  antidumping  duty 
investigations  Nos.  731-TA-898-908 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  22,  2000 
(65  FR  70364).  The  conference  was  held 
in  Washington,  £)C,  on  December  4, 
2000,  and  all  persons  who  requested  the 


2  Weirton  is  not  a  petitioner  in  the  investigation 
involving  the  Netherlands. 


opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  December 
28,  2000.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3381  (December  2000),  entitled  Hot- 
Rolled  Steel  Products  from  Argentina, 
China,  India,  Indonesia,  Kazakhstan. 
Netherlands,  Romania,  South  Africa, 
Taiwan,  Thailand,  and  Ukraine: 
Investigations  Nos.  701-TA-404-408 
(Preliminary)  and  731-TA-898-908 
(Preliminary). 

Issued:  December  29,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  01-234  Filed  1-3-01;  8:45  am] 

nUJNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  ftos.  701-TA-362  and  731- 
TA-707-710  (Ravtow)] 

• 

Certain  Seamless  Carbon  and  Alloy 
Steel  Standard,  Line,  and  Pressure 
Pipe  from  Argentina,  Brazil,  Germany, 
and  Italy 

AGENCY:  International  Trade 
Commission. 

ACTKM:  Scheduling  of  full  five-year 
reviews  concerning  the  countervailing 
duty  order  on  certain  seamless  carbon 
and  alloy  steel  standard,  line,  and 
pressure  pipe  from  Italy  and  the 
antidiunping  duty  orders  on  certain 
seamless  carbon  and  alloy  steel 
standeird,  line,  and  pressiu^  pip^  from 
Argentina,  Brazil,  Germany,  and  Italy. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  countervailing  duty 
order  with  regard  to  certain  seamless 
carbon  and  alloy  steel  standard,  line, 
and  pressure  pipe  bom  Italy  and/or  the 
revocation  of  the  antidtmiping  duty 
orders  with  regard  to  certain  seamless 
carbon  and  alloy  steel  standard,  line, 
and  pressure  pipe  from  Argentina, 
Brazil,  Germany,  and  Italy  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 


201),  and  part  207,  subparts  A,  D,  E,  and 

F  (19  CFR  part  207). 

DATES:  Effective  Date:  December  28, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  5,  2000,  the  Commission 
determined  that  responses  to  its  notice 
of  institution  of  the  subject  five-year 
reviews  were  such  that  full  reviews 
pursuant  to  section  751(c)(5)  of  the  Act 
should  proceed  (65  FR  63889,  October 
25,  2000).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  are  available  from  the  Office 
of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  reviews  and  public 
service  list 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consimier  organizations, 
wishing  to  participate  in  these  reviews 
as  parties  must  file  an  entry  of 
appearance  with  the  Secretary  to  the 
Commission,  as  provided  in  section 
201.11  of  the  Commission's  rules,  by  45 
days  after  publication  of  this  notice.  A 
party  that  filed  a  notice  of  appearance 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  reviews  need  not  file  an  additional 
notice  of  appearance.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  thefr  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  reviews 
available  to  authorized  applicants  imder 
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the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 
Conunission's  notice  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 

Staff  report 

The  prehearing  staff  report  in  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  April  11,  2001,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  section  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  reviews 
beginning  at  9:30  a.m.  on  May  1,  2001, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Conunission  on  or  before  April  23,  2001. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  26, 
2001,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  thefr  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions 

I        Each  party  to  the  reviews  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.65  of  the 
Commission's  rules;  the  deadline  for 
filing  is  April  20,  2001.  Parties  may  also 
file  written  testimony  in  connection 
with  thefr  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  10, 
2001;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 


has  not  entered  em  appearance  as  a  party 
to  the  reviews  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  reviews  on  or  before 
May  10,  2001.  On  May  30,  2001,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  June  1,  2001,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.68  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requfrements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
reviews  must  be  served  on  all  other, 
parties  to  the  reviews  (as  identified  by 
either  the  pubUc  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  wall  not  accept  a 
doctunent  for  filing  without  a  certificate 
of  service. 

Autliority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  December  29,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnlce. 
Secretary. 

(FR  Doc.  01-235  Filed  1-3-01:  8:45  am] 
HLUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-413  and  731- 
TA-913-91B  (Preliminary)] 

Stainless  Steel  Bar  from  France, 
Germany,  Italy,  Korea,  Taiwan,  and  the 
United  Kingdom 

agency:  hitemational  Trade 

Commission. 

action:  Institution  of  cotmtervailing 

duty  and  antidumping  investigations 

and  scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  conunencement  of  preliminary 
phase  countervailing  duty  investigation 
No.  701-TA-413  (preliminary)  and 


antidumping  investigations  Nos.  731- 
TA-913-918  (preliminary)  under 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  167lb(a)  and 
1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injiuy,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  France,  Germany,  Italy, 
Korea,  Taiwan,  and  the  United  Kingdom 
of  stainless  steel  bar,  provided  for  in 
subheaduigs  7222.11.00.  7222.19.00, 
7222.20.00,  and  7222.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of  Italy 
or  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  the  Department  of  Commerce 
extends  the  time  for  initiation  pursuant 
to  sections  702(c)(1)(B)  or  732(c)(1)(B)  of 
the  Act  (19  U.S.C.  §  1671a(c)(l)(B)  or 
1673a(c)(l)(B)),  the  Commission  must 
reach  preUminary  determinations  in 
cotmtervailing  duty  and  antidtmiping 
investigations  in  45  days,  or  in  this  case 
by  February  12,  2001.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by  February 
20, 2001. 

For  fiulher  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
effective  date:  December  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  December  28,  2000,  by 
Carpenter  Technology  Corp. 
(Wyomissing,  PA);  Crucible  Specialty 
Metals  (Syracuse,  NY);  Electralloy  Corp. 
(Oil  City,  PA);  Empire  Specialty  Steel, 
fric.  (Dunkirk,  NY);  Slater  Steels  Corp., 
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Specialty  Alloys  Division  (Fort  Wayne, 
IN);  and  the  United  Steel  workers  of 
America,  AFL-CIO/CLC  (Pittsburgh, 
PA). 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidiunping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses, 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
pubUcation  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigation  for  9:30  a.m.  on  January 
18,  2001,  at  the  U.S.  International  Trade 
Conunission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Fischer  (202-205-3179) 
not  later  than  January  16,  2001,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
coimtervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 


Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
January  23,  2001,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Conmiission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
*the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Conimission's  rules. 

By  order  of  the  Commission. 
Issued:  December  29,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-236  Filed  1-3-01;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-437] 

In  the  Matter  of  Certain  Synchronous 
Dynamic  Random  Access  Memory 
Devices  and  Modules  and  Products 
Containing  Same;  Notice  of  IDecislon 
to  Terminate  the  Investigation  Based 
on  Withdrawal  of  the  Complaint 

agency:  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to 
terminate  the  above-captioned 
investigation  based  on  withdrawal  of 
the  complaint  by  complainant  Rambus 
Inc.  The  Commission  vacated  the 
presiding  administrative  law  judge's 
(ALJ's)  initial  determination  (ID)  with 
respect  to  all  other  issues. 
(Conunissioners  Bragg  and  Askey 


dissenting  with  respect  to  the  ID's 
condition  on  termination.) 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Yaworski,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3096.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  Terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.  usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  October  5,  2000,  based  on  a 
complaint  filed  by  Rambus  Inc.  of 
Moimtain  View,  California.  The 
complaint  alleged  a  violation  of  section 
337  of  the  Tariff  Act  of  1930, 19  U.S.C. 
1337,  based  on  infringement  of  claims  of 
three  U.S.  patents  (U.S.  Letters  Patent 
6,038,195,  U.S.  Letters  Patent  5.953,263, 
and  U.S.  Letters  Patent  6,034,918) 
owned  by  complainant.  The 
respondents  named  in  the  investigation 
were  Hyimdai  Electronics  Industries 
Co.,  Ltd.  of  Korea  and  Hyundai 
Electronics  America  of  San  Jose, 
California  (collectively  "Hyimdai").  The 
investigation  was  assigned  to 
Administrative  Law  Judge  Sidney 
Harris.  65  FR  60684.  On  October  6, 
2000,  complainant  Rambus  moved  to 
withdraw  its  complaint  and  terminate 
the  investigation.  Rambus'  motion  was 
responded  to  by  Hyimdai  and  the 
Commission  investigative  attorney 
("lA").  On  November  8,  2000,  the  ALJ 
issued  an  ID  terminating  the 
investigation  based  on  Rambus' 
withdrawal  of  its  complaint,  but  with   ' 
the  condition  that,  if  the  Commission 
institutes  a  subsequent  investigation 
based  on  a  complaint  filed  by  Rambus 
involving  one  or  more  of  the  same 
patents,  then  such  investigation  should 
be  assigned  to  the  same  ALJ,  luiless 
exceptional  circumstances  require 
assignment  to  another  ALJ.  The  ALJ 
found  that  Rambus  had  engaged  in 
impermissible  judge  shopping.  Rambus 
and  the  lA  petitioned  for  review  of  the 
ID.  On  December  1 1 ,  2000,  the 
Commission  determined  to  review  the 
ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  section 
210.45(c)  of  the  Commission's  Rules  of 
Practice  and  Procedvue,  19  CFR 
210.45(c). 

Copies  of  the  Commission's  Order,  the 
ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
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inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
hitemational  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  Copies  of 
these  documents  may  also  be 
dovkrnloaded  from  the  Commission's 
Internet  server  at  http://www.usitc.gov. 

Issued:  December  26.  2000. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-233  Filed  1-3-01;  8:45  am] 

BiLUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division 

Agency  Information  Collection 
Activities:  Existing  Collection: 
Common  Request 

ACTION:  Notice  of  information  collection 
under  review:  Extension  of  previously 
approved  collection.  Department  of 
Justice  procurement  blanket  clearance. 


Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  Usted  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
October  3.  2000.  Vol.  65.  page  59015. 
allowing  for  a  60  day  public  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  February  5. 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs:  Attention:  Mr.  Nathan 
Knuffrnan,  202-395-5871,  Department 
of  Justice  Desk  Officer,  Washington,  DC 
20503.  Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  on  202- 
395-7285.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  this  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 
.    (l)Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information,  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Conunents  may  also  be  submitted  to 
the  Department  of  Justice.  Justice 
Management  Division,  Information 
Management  and  Seciuity  Staff, 
.  Attention:  Department  Deputy 
Clearance  Officer. 

Overview  of  this  Collection 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Department  of  Justice  Procurement 
Blanket  Clearance. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection: 
Procurement  Solicitation  Dociunents, 
Justice  Management  Division, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Commercial 
organizations  and  individuals  who 
volimtarily  submit  offers  and  bids  to 
compete  for  contract  awards  to  provide 
supplies  and  services  required  by  the 
Government.  All  work  statements  and 
pricing  data  are  required  to  evaluate  the 
contractors  bid  or  proposal. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time  for 
an  average  respondent  to  respond:  7.462 
respondents,  20  hours  average  response 
time. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  149,240  hours  annually. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20530. 

Dated:  December  20.  2000. 
Brenda  E.  Dyer, 

Department  Clearance  Officer,  United  States 

Department  oflustice. 

[FR  Doc.  01-229  Filed  1-3-01;  8:45  am] 

BILUNG  CODE  4410-26-M 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Certification  of 
Identity 

ACTION:  Reinstatement,  with  change,  of 
a  previously  approved  collection  of 
which  approval  has  expired. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
October  3.  2000.  (Vol.  65.  page  59015). 
allowing  for  a  60-day  public  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Comments  are  encouraged 
and  will  be  accepted  until  February  5. 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proposed  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 
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(2)  Title  of  the  Form/Collection: 
Certification  of  Identity. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  DOJ-361.  Facilities  and 
Administrative  Services  Staff,  Justice 
Management  Division,  U.S.  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  responsed,  as  well  as  a 
brief  abstract:  Primary:  Individuals.  The 
information  collection  wiU  be  used  by 
the  Department  to  identify  individuals 
requesting  certain  records  under  the 
Privacy  Act.  Without  this  form  an 
individual  cannot  obtain  the 
information  requested. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  153,333  respondents  at  15 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  38,333  annual  burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  December  20,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(PR  Doc.  01-230  Filed  1-3-01;  8:45  ami 

BNJJNQ  COOe  4410-26-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Approval  of  a  New 
Coliectlon  Comment  Request 

action:  Notice  of  information  collection 
under  review;  extension  of  a  currently 
approved  collection.  VOI/TIS  96/  NEPA 
Guidance. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Corrections  Program 
Office,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register,  Volume  65,  page  41097  on  July 


3,  2000,  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  imtil  February  5,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Ms.  Brenda  E.  Dyer, 
Deputy  Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  Additional 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Program  Guidance  on  Environmental 
Protections  Requirements  and  Violent 
Offender  Incarceration/Truth-in- 
Sentencing  Project  Status  Report. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 


Department  of  Justice,  Office  of  Justice 
Programs,  Corrections  Program  Office. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct: 

Primary:  State  and  Local  Government. 

Other:  None.  The  Violent  Offender 
Incarceration/Truth-in-Sentencing  Grant 
Program  was  authorized  under  Title  11, 
Subtitle  A  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994,  as 
amended,  to  assist  states  in  their  efforts 
to  remove  violent  offenders  from  the 
community  and  to  encourage  states  to 
implement  truth-in-sentencing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  time  burden  of  the 
550  respondents  to  complete  the 
surveys  is  60  minutes  per  survey,  the 
approximate  burden  of  completing  an 
Environmental  Assessment  or 
Environmeiital  Impact  Statement  or  a 
combination  of  the  two  can  be  up  to  24 
months  (bom's  may  vary). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Average  time  burden  for  each 
respondent  can  be  up  to  24  months. 

It  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  December  20,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[PR  Doc.  01-231  Filed  1-3-01;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Fiscal  Year  1999 
State  Domestic  Preparedness 
Equipment  Program  Needs 
Assessment 

The  Department  of  Justice,  Office  of 
Justice  Programs  (OP),  Office  for  State 
and  Local  Domestic  Preparedness 
Support  (OSLDPS),  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
infonnation  collection  listed  below. 
This  proposed  information  collection 
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was  previously  published  in  the  Federal 
Register  on  June  8,  2000,  Voliune  65. 
page  36467,  allovdng  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  February  5,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Office  of  Justice  Programs,  Office 
for  State  and  Local  Domestic 
Preparedness  Support  (OSLDPS), 
Attention:  Frank  Lepage,  Chief,  Grants 
Management  Operations  Branch,  810 
7th  Sti«et,  NW.,  Washington,  DC  20531. 
Additionally,  comments  may  be 
submitted  to  OSLDPS  via  facsimile  at 
(202) 616-2922. 

Request  written  comments  and 
suggestions  from  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  infonnation.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  The  Title  of  the  Form/Collection: 
Fiscal  Year  1999  State  Domestic 
Preparedness  Equipment  Program  Needs 
Assessment. 

(3)  The  Agency  Form  Number,  if  any, 
and  the  Applicable  Component  of  the 


Department  Sponsoring  the  Collection: 
U.S.  Department  of  Justice,  Office  of 
Justice  Programs.  Office  for  State  and 
Local  Domestic  Preparedness  Support. 

(4)  Affecting  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract: 

Primary:  Federal  Government,  State, 
and  Local 

Abstract:  Section  1404  of  the  Defense 
Against  Weapons  of  Mass  Destruction 
Act  of  1998  (Title  XIV  of  Public  Law 
105-261;  50  U.S.C.  2301)  as  amended  by 
section  1064  of  the  National  Defense 
Authorization  Act  of  2000  (Tide  X  of 
Public  Law  106-65;  50  U.S.C.  2301) 
authorizes  the  Department  of  Justice  to 
collect  information  from  state  and  local 
jurisdictions  to  assess  the  threat  and  risk 
of  terrorist  employment  of  weapons  of 
mass  destruction  against  cities  and  other 
local  areas.  This  data  collection  is  a  one- 
time event  that  will  allow  states  to:  (1) 
Report  ciurent  jurisdictional  needs  for 
equipment,  training,  exercises,  and 
technical  assistance;  (2)  forecast 
projected  needs  for  this  support;  and  (3) 
identify  the  gaps  that  exist  at  the 
jurisdictional  level  in  equipment, 
training,  exercises,  and  technical 
assistance  that  OJP/OSLDPS  funding 
will  be  used  to  address.  Additionally, 
the  information  collected  will  guide 
OJP/OSLDPS  in  the  fonnulation  of 
domestic  preparedness  policies  and 
with  the  development  of  OSLDPS 
programs  to  enhance  state  and  local  first 
responder  capabilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  The  data  collection  being 
proposed  is  a  one-time  effort 
incorporating  three  main  components:  A 
terrorist  threat  and  risk  assessment,  a 
public  health  capabilities  assessment, 
and  an  equipment  needs  and 
capabilities  assessment.  Information 
will  be  collected  by  approximately 
9,000  local  law  enforcement,  public 
health,  and  emergency  management 
agencies.  In  addition,  a  state 
administrative  agency  in  each  state  will 
roll-up  the  local  data  and  submit  this 
information  to  OJP/OSLDPS.  Collection 
and  tabulation  of  the  raw  data  at  the 
local  level  may  take  up  to  one  month. 
Jurisdictions  using  the  OJP  data 
collection  tool  designed  for  this  exercise 
may  experience  biu-dens  ranging  from 
4-8  hours  to  collect,  tabulate  and  input 
data.  In  addition,  roll-up  of  the  data  at 
the  state  level  and  electronic  submission 
to  OJP  may  take  up  to  4  hours. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  With  the 
Collection:  The  total  public  burden 
associated  with  this  one-time  data 


collection  will  be  approximately  66,200 
hours. 

If  additional  information  is  required, 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  December  27.  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

[FR  Doc.  01-232  Filed  1-3-01;  8:45  am] 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  27,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  on  or  before 
February  5,  2001. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Asbestos  in  Construction. 

OMB  Number:  121&-0134. 

Affected  Pubjic:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  286.821. 

Number  of  Annual  Responses: 
52,828,437. 

Estimated  Time  Per  Response:  Varies 
from  5  minutes  to  maintain  records  to 
17.3  hours  for  training  a  competent 
person. 

Total  Burden  Hours:  5,569.659. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Ck)sts  (operating/ 
maintaining  systems  or  purchasing 
services):  $30,730,200. 

Description:  29  CFR  1926.1101 
requires  employers  to  train  employees 
about  hazards  of  asbestos  exposure,  to 
provide  medical  siu^^eillance.  and 
maintain  accvuate  records  of  employee 
exposure  to  asbestos.  These  records  will 
be  used  by  employers,  employees,  and 
the  Federal  government  to  ensiu^  that 
employees  are  not  harmed  by 
occupational  exposure  to  asbestos. 

Type  of  Review:  E3ctension  of  a 
ciirrently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Asbestos  in  Shipyards. 

OMB  Number:  1218-0195. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  80. 

Number  of  Annual  Responses:  2.470. 

Estimated  Time  Per  Response:  Varies 
from  5  minutes  to  maintain  records  to 
17.3  hours  for  training  a  competent 
person. 

Total  Burden  Hours:  1.483. 

Total  Aimualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $34,147. 

Description:  29  CFR  1915.1001 
requires  employers  to  train  employees 


about  hazards  of  asbestos  exposure,  to 
provide  medical  surveillance,  and 
maintain  accurate  records  of  employee 
exposure  to  asbestos.  These  records  will 
be  used  by  employers,  employees,  and 
the  Federal  government  to  ensure  that 
employees  are  not  harmed  by 
occupational  exposure  to  asbestos. 

Ira  L.  Milb, 

Departmental  Clearance  Officer. 

[PR  Doc.  01-224  Filed  1-3-01;  8:45  am] 

BILUNO  COOE  4S10-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  030-14784] 

U.S.  Army  Chemical  School,  Fort 
McClellan,  Alabama;  Notice  of  Intent 
To  Amend  Byproduct  Materials 
License  for  the  Former  U.S.  Army 
Chemical  School  Facilities  In  Fort 
McClellan,  Alabama,  Environmental 
Assessment,  Finding  of  No  Significant 
Impact,  and  Opportunity  for  Hearing 

AGENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice  of  intent. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (hereafter  referred  to  as 
NRC  staff)  is  considering  issuance  of  a 
license  amendment  to  Nuclear  Materials 
License  No.  01-02861-05,  issued  to  the 
Department  of  the  Army's  Chemical 
School,  to  authorize  decommissioning 
of  a  radioactive  waste  burial  mound 
located  at  the  Pelham  Range  at  Fort 
McClellan,  Alabama. 

This  amendment  would  involve  the 
approval  of  the  Remediation 
(Decommissioning)  Plan  for  the 
Department  of  the  Army's  Fort 
McClellan  Pelham  Range  Burial  Mound, 
Fort  McClellan,  Alabama,  dated 
September  9, 1999.  The  Army  is 
obligated  to  remediate  the  Fort 
McClellan  site  to  meet  the  release 
criteria  in  10  CFR  20.  Subpart  E  (NRC. 
1997). 

Based  on  our  evaluation  of  the  Army's 
Fort  McClellan  Remediation 
(Decommissioning)  Plan.  NRC  staff  has 
determined  that  the  proposed  plan 
complies  with  NRC's  public  and 
occupational  dose  and  effluent  limits, 
and  that  authorizing  the  proposed 
activities  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  NRC  staff 
concludes  that  a  Finding  of  No 
Significant  Impact  is  justified  and 
appropriate,  and  that  an  environmental 
impact  statement  is  not  required. 


Introduction 

On  July  23, 1998,  the  Army's  Material 
License  No.  01-02861-05  was  amended 
to  include  cesium  137  (Cs-137)  and 
cobalt  60  (Co-60)  waste  contained  in  a 
biuial  mound  located  at  Rideout  Field, 
Pelham  Range,  Area  24C  at  Fort 
McClellan,  Alabama.  The  Army 
requested  this  amendment  based  on  a 
characterization  study  completed  in 
January  1996.  The  study  consisted  of 
walkover  surface  scans,  hole  logging 
and  sample  analysis.  The  Army 
obtained  571  systematic  random  and 
biased  samples  and  analyzed  them  for 
radiological  parameters  by  gamma 
spectroscopy.  The  analysis  supported 
the  conclusion  that  the  moimd  was 
contaminated  with  Cs-137  and  Co-60 
waste  from  previously  licensed 
activities  at  the  base. 

The  Co-60  concentration  varied 
between  1.6  and  187  pCi/g  for  the 
svuface  samples  and  from  0  to  330 
pCi/g  for  sub-surface  samples.  The  Cs- 
137  samples  varied  from  0.2  to  179  pCi/ 
g  for  the  surface  samples  and  from  0  to 
12  pCi/g  for  the  sub-surface  samples. 
One  sample  contained  an  individual 
Co-60  spec  with  a  mass  of  0.0043  grams 
and  an  activity  of  243,000  pCi. 

Pelham  Range  consists  of 
approximately  22,000  acres  of  land  west 
of  the  main  post,  which  is  located 
adjacent  to  Anniston,  Alabama.  One  of 
the  uses  of  the  Pelham  Range  was  as  a 
radiological  training  area  for  simulated 
large  area  radioactive  contamination 
(fallout)  from  the  surface  detonation  of 
a  small  yield  nuclear  weapon.  The 
training  concept  involved  the  raising 
and  lowering  of  sealed  radioactive 
sources.  Students  would  then  perform 
ground  and  aerial  surveys  to  map  the 
fallout  pattern.  This  training  occurred 
from  the  mid  1950s  through  May  of 
1973.  The  Army  used  locally  fabricated 
Co-60  sources  and  higher  activity 
commercially  produced  Cs— 137  sources. 
A  number  of  leaking  locally  fabricated 
Co-60  sources  contributed  to  the 
formation  of  the  burial  moimd. 

The  Army  Base  Closure  and 
Realignment  Committee  has  identified 
Fort  McClellan  as  an  installation  for 
closure.  The  remediation  of  the  burial 
mound  is  one  of  several  radiological 
issues  that  must  be  resolved  prior  to  the 
termination  of  the  materials  license  and 
final  base  closure. 

Proposed  Action 

The  Army  is  proposing  to  collect  the 
radiologically  contaminated  materials 
from  the  Pelham  Range  burial  moimd. 
The  Army  intends  to  remediate  the  site 
to  the  NRC  criteria  for  unrestricted  use 
delineated  in  10  CFR  20,  Subpart  E,  that 


being  25  mrem/year  TEDE  to  the  critical 
group.  For  the  Pelham  Range  site,  this 
was  modeled  for  a  residential  family 
(i.e.,  the  critical  group)  which  occupies 
the  land  and  operates  it  as  a  self- 
sustaining  farm. 

The  Army  modeled  the  future 
residential  farm  scenario  using  site 
specific  environmental  parameters  to 
determine  acceptable  clean  up  levels 
using  the  Residual  Radioactivity 
(RESRAD)  computer  code.  The  model 
calculated  acceptable  cleanup  levels  of 
2.3  pCi/g  of  Co-60  and  9.2  pCi/g  of  Cs- 
137.  These  represent  the  maximum 
average  acceptable  contaminant  levels 
that  will  meet  the  NRC's  release  criteria. 
In  addition,  the  Army  will  operate 
under  the  concept  of  As  Low  As 
Reasonable  Achievable  (ALARA).  After 
reviewing  the  site  characterization  data 
and  considering  the  sensitivity  of 
available  field  instrumentation,  by 
applying  ALARA,  the  predicted  average 
concentrations  after  decommissioning 
will  be  approximately  0.1  pCi/g  of  Co- 
60  and  approximately  0.1  pCi/g  of  Cs- 
137. 

The  general  decommissioning  outline 
is  as  follows: 

1.  Clear  all  brush  from  the  burial  mound 
area. 

2.  Reestablish  the  siuvey  grid  system. 

3.  Identify  the  contaminated  areas 
within  the  remediation  parameters. 

4.  Remove  the  soil/sand  which  contains 
the  radioactivity. 

5.  SiuT^ey  the  area  to  ensure  remediation 
was  successful. 

6.  Remove  any  residual  activity 
discovered  after  excavation. 

7.  Package  and  prepare  radioactive 
material  for  shipment. 

8.  Complete  the  final  survey  of  the 
remediated  mound  for  release. 

9.  Ship  radioactive jnaterial  for  disposal. 
During  the  remediation  process,  the 

Army  will  obtain  sufficient  water 
samples  to  characterize  the  groundwater 
in  the  area  to  ensure  that  no 
contamination  is  present  in  the 
groundwater. 

The  Army  plans  to  package  and  ship 
the  radiologically  contaminated  material 
offsite  to  the  Envirocare  facility  in  Clive, 
UT.  Envirocare  is  a  licensed  low-level 
waste  disposal  site.  The  Army  will 
perform  a  100- percent  surface  survey  of 
the  remaining  soil  in  and  around  the 
Pelham  Range  burial  mound. 

The  Army  expects  to  generate 
approximately  392  cubic  meters  (498 
cubic  yards)  of  low-level  radioactive 
waste  that  they  will  ship  offsite  for 
disposal.  Roll-on,  roll-off  containers 
with  hard  covers  and  six  mil  plastic 
liners  will  be  used  for  shipment  to  the 
disposal  site.  As  each  container  is  filled 
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it  will  be  readied  for  shipment.  Each 
container  will  be  covered  and  sealed 
before  it  leaves  the  site  after  the  exterior 
surfaces  are  svuveyed  and  foimd  to  be 
fi^e  of  loose  contamination. 

The  Army  plans  to  transport  the 
sealed  containers  by  truck  to  the  nearby 
rail  spin-.  At  the  rail  spur,  the  Army 
plans  to  load  the  containers  onto 
railcars  for  transport  to  the  Envirocare 
disposal  facility,  in  Clive,  Utah.  The 
Army  is  committed  to  shipments 
complying  with  NRC  and  DOT  package 
and  shipping  requirements. 

The  Army  estimates  that  the 
maximum  expected  exposure  rate  on  the 
exterior  surface  of  the  waste  shipping 
containers  will  be  0.5  milliroentgen/ 
hour  (mR/hr);  the  maximum  dose  to  the 
onsite  worker  from  this  proposed 
activity  will  be  0.03  millisieverts  (mSv) 
[3  millirem  (mrem)]  and  the  maximum 
dose  to  a  member  of  the  public  from  the 
transportation  of  this  material  will  be 
less  than  0.01  mSv  (1  mrem). 

The  Need  for  the  Proposed  Action 

Fort  McClellan  is  being  closed  imder 
Base  Relocation  and  Closure  (BRAC) 
and  will  be  turned  over  to  the  State  of 
Alabama  for  unrestricted  use.  The 
proposed  action  is  necessary  to  reduce 
residual  contamination  at  the  site  to 
meet  NRC's  unrestricted  release  criteria. 

Alternative  to  Proposed  Action 

The  alternatives  to  the  proposed 
action  are  releasing  the  area  under  a 
restricted  release  condition  or  taking  no 
action. 

The  restricted  release  option  imder 
NRC  guidelines  would  require  the  Army 
to  implement  institutional  controls  to 
limit  the  future  land.use  for  the 
decommissioned  grounds.  The  intended 
future  land  use  (and  current  use)  is  for 
training  of  Army  National  Guard  froops. 
This  training  does  and  will  include  the 
use  of  tanks,  which  can  disturb  the 
contaminated  area  and  lead  to  the 
spread  of  the  contamination.  The  Army 
has  decided  that  decommissioning  the 
groimds  to  imrestricted  release 
conditions  would  be  a  better  and  more 
cost  effective  approach. 

Taking  no  action  conflicts  with  NRC's 
requirement,  in  10  CFR  40.42,  of  timely 
remediation  at  sites  that  have  ceased 
NRC  licensed  operations.  Although 
there  is  no  immediate  threat  to  the 
public  l^ealth  and  safety  from  this  site, 
not  undertaking  remediation,  at  this 
time,  does  not  resolve  the  regulatory 
and  potential  long-term  health  and 
safety  problems  involved  in  storing  this 
waste.  No  action  now  would  delay 
remediation  until  some  time  in  the 
future,  when  costs  could  be  much 
higher  than  they  are  today.  It  is  even 


possible  that  no  disposal  option  will  be 
available  in  the  future  if  the  current 
low-level  radioactive  waste  disposal 
facilities  are  closed  and  no  new  ones  are 
opened. 

Environmental  Impacts  of  Proposed 
Action 

There  are  limited  potential  short-term 
environmental  impacts  associated  with 
the  proposed  decommissioning 
activities.  These  include  the  potential 
release  to  the  environment  of  airborne 
and  liquid  effluents,  which  may  contain 
low  levels  of  radioactive  contamination 
during  certain  activities  such  as 
excavation,  packaging,  and  waste 
fransportation.  NRC  regulation  10  CFR 
Part  20  specifies  the  maximum 
allowable  amounts  of  radioactive 
materials  that  a  licensee  can  release 
from  a  site  in  the  form  of  either  airborne 
or  liquid  effluents. 

The  NRC  will  require  the  Army  to 
comply  with  these  regulations.  The 
Army  has  established  action  levels  that 
will  ensiu^  that  effluent  releases  during 
decommissioning  activities  are  below 
the  levels  allowed  by  Part  20. 

The  Army  has  committed  to 
implementing  a  contamination 
monitoring  and  control  program  to 
detect  and  minimize  the  spread  of 
contamination.  Contamination 
monitoring  will  be  accomplished  by:  (1) 
Performing  all  site  remediation  work 
under  a  Radiation  Work  Permit  system. 
(2)  conducting  routine  radioactivity 
surveys,  (3)  use  of  access  controls  to 
prevent  inadvertent  personnel  access  to 
contaminated  areas,  (4)  use  of  personal 
protection,  (5)  surveying  and 
decontaminating  all  personnel, 
equipment  and  vehicles  before  they 
leave  the  work  site,  and  (6)  employee 
training. 

The  Army  will  minimize  the  potential 
for  airborne  effluent  releases  by  having 
a  water  truck  available  to  suppress  dust 
during  activities  that  could  generate 
significant  quantities  of  dust.  Activities 
that  could  generate  significant 
quantities  of  dust  include  the 
excavation  of  the  waste,  processing  and 
packaging  of  the  waste,  as  well  as 
during  conveyor  system  screening  and 
sampling  operations.  The  Army  will 
implement  an  environmental  air 
monitoring  program.  Specifically,  they 
will  collect  air  samples  in  the  breathing 
zone  of  workers  during  work  that  may 
produce  airborne  contamination,  and 
they  will  position  low  volume  air 
samplers  downwind  of  the  work  area. 

If  airborne  activities  exceed  50- 
percent  of  the  Derived  Airborne 
Concentration  (DAC)  from  Appendix  B 
of  the  Code  of  Federal  Regulations  (CFR) 
Title  10,  Part  20,  the  Army  will: 
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(a)  Implement  dust-control  measures; 

(b)  Cease  all  work  activities; 

(c)  Investigate  the  cause  for  the  airborne 
activity; 

(d)  Dociunent  all  findings  and 
measurements; 

(e)  Implement  corrective  actions  before 
proceeding  with  decommissioning 
activities. 

There  are  no  expected  adverse 
impacts  to  air  quality  as  a  result  of 
planned  decommissioning  activities. 
There  will  a  shght  increase  in  dust 
emissions  during  the  removal  of  the 
contaminated  sand/soil;  however,  the 
burial  mound  is  in  a  remote  area  of  the 
installation  and  will  not  have  an 
adverse  impact  on  the  ambient  air 
quahty.  There  is  little  likelihood  that 
airborne  radioactive  material  will  be  a 
problem  on  the  range  during  any 
operation  conducted  for  the 
remediation.  The  maximum  general  area 
dose  rate  for  the  Pelham  Range  Burial 
Mound  is  11.7  uR/hour  at  1 -meter  above 
ground.  All  Army  site  workers  will  wear 
personnel  dosimetry  devices.  Based  on 
the  Army's  calciilations,  the  highest 
expected  dose  to  an  onsite  worker  is  30 
mSv  (3  mrem)  (i.e.,  11.7  uR/hour  x  250 
worker-hours).  The  Army  has 
determined  that  no  immediate  threat  to 
public  health  and  safety  exists.  The 
Army  will  monitor  all  potential 
exposure  pathways,  and  exposure  from 
each  pathway  will  be  kept  as  low  as  is 
reasonably  achievable,  during 
decommissioning  activities. 

Pelham  Range  workers  not  expected 
to  receive  an  occupational  dose  as 
defined  by  10  CFR  20.1502  and 
members  of  the  public  are  expected  to 
receive  less  than  10  mSv  (1  mrem)  from 
all  exposure  pathways  as  a  result  of 
decommissioning  activities. 

The  proposed  decommissioning 
action  will  have  a  positive 
environmental  impact  on  the  water 
quality  in  the  area  since  low-level 
radioactive  contamination  will  be 
removed  from  the  soil  above  the  aquifer. 
The  Pelham  Range  Burial  Mound  is  not 
located  in  the  flood  plain  of  any  stream 
or  river.  There  are  no  wetlands  located 
in  the  project  area.  There  will  be  no 
water  bodies  diverted  in  order  to 
decontaminate  the  burial  mound. 

This  action  will  not  have  an  adverse 
impact  on  future  land  use.  Ft.  McClellan 
has  used  the  Pelham  Range  Biuial 
Mound  to  store  the  radioactive 
contamination  for  several  years.  The 
removal  of  the  radioactive  contaminated 
soil  will  be  a  beneficial  environmental 
impact. 

The  radioactive  material  will  be 
packaged,  handled  and  stored  according 
to  the  appropriate  health  and  safety 


procedures.  Packaging  contaminated 
soil  shall  conform  to  Department  of 
Transportation  (DOT)  regulations  and 
the  disposal  site  requirements.  The 
Army  will  ship  the  waste  in  accordance 
with  all  DOT,  State  and  Low  Level 
Radioactive  Waste  Compact 
Commission  regulations. 

There  will  be  no  significant/ 
prolonged  periods  of  increased  noise 
levels.  The  decommissioning  activities 
will  generate  some  elevated  sound 
levels  for  a  6-8  week  period.  The 
elevated  noise  will  come  from  the 
operation  of  heavy  machinery  and 
electrical  generators.  The  noise  from 
these  activities  is  not  expected  to 
significantly  impact  the  wildlife  or  the 
general  public. 

There  is  no  adverse  impact  expected 
on  cultural  resources.  The  project  will 
consist  of  the  sampling  and  removal  of 
radiologically  contaminated  materials 
that  the  Army  placed  in  the  mound 
within  the  past  few  decades.  The 
likelihood  of  encoimtering  any  artifacts 
in  the  area  is  remote. 

NRC  staff  conducted  an  evaluation  of 
the  potential  for  environmental  justice 
issues  due  to  low  income  populations. 
Based  on  the  staffs  evaluation,  it  is 
concluded  that  the  Pelham  Range  site 
does  not  have  an  environmental  justice 
potential  because  of  its  isolated 
location,  there  are  no  disproportionately 
high  minority  or  low-income 
populations. 

Agencies  and  Individuals  Consulted 

This  environmental  assessment  was 
prepared  by  NRC  staff  and  coordinated 
with  the  following  agencies:  the  State  of 
Alabeuna  Department  of  Public  Health, 
the  U.S.  Fish  and  Wildlife  Service,  and 
the  Alabama  Historical  Commission. 
These  agencies  had  no  objection  with 
the  proposed  action.  No  other  sources 
were  used  beyond  those  referenced  in 
this  environmental  assessment. 

Conclusions 

Decommissioning  of  the  site  to  the 
cleanup  levels  proposed  for  this  action 
will  result  in  reduced  residual 
contamination  levels  in  the  burial 
mound,  enabling  release  of  the  area  for 
unrestricted  use  and  termination  of  the 
radioactive  materials  license.  No 
radiologically  contaminated  effluents 
are  expected  during  the 
decommissioning.  Occupationa^oses 
to  decommissioning  workers  are 
expected  to  be  low  and  well  within  the 
limits  of  10  CFR  Part  20.  No  radiation 
exposure  to  any  member  of  the  pubhc 
is  expected,  and  public  exposure  will 
therefore  also  be  less  than  the  applicable 
public  exposure  limits  of  10  CFR  Part 
20.  Therefore,  the  environmental 


impacts  bom  the  proposed  action  are 
expected  to  be  insignificant. 
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Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  Part  51,  NRC  has 
prepared  this  EA  in  support  of  the 
proposed  amendment  related  to  the 
approval  of  the  Army's  Fort  McClellan 
Pelham  Range  Burial  Mound 
Remediation  (Decommissioning)  Plan. 
On  the  basis  of  the  EA,  the  Commission 
has  concluded  that  this  licensing  action 
will  not  significantly  affect  the  quality 
of  the  human  environment  and  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement. 

Accordingly,  it  has  been  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

The  documents  related  to  this 
proposed  action  are  publicly  available. 

Opportunity  for  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendment  of  a  license  falling 
within  the  scope  of  Subpeul  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practices  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pxirsuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(a). 
A  request  for  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1 .  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Secretary  at  One 


White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
the  applicant  must  describe  in  detail: 

1.  "The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(g);  and 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  writh  §  2.1205(c). 

In  accordance  with  10  CFR  2.1205(e) 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  U.S.  Army  Chemical 
School,  Attn:  ATSN-CM,  401  Engineer 
Loop,  Ft.  Leonard  Wood,  MO  65473- 
8928,  Attention:  Commandant;  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  further  details  with  respect  to  this 
action,  the  site  decommissioning  plan 
will  be  available  for  review  on  the 
NRC's  Public  Electronic  Reading  Room. 

Dated  at  Atlanta,  Georgia,  this  18th  day  of 
December  2000. 

For  the  Nuclear  Regulatory  Commission. 

Douglas  M.  Collins, 

Director,  Division  of  Nuclear  Materials  Safety. 

[FR  Doc.  01-228  Filed  1-3-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  January  1,  8, 15,  22,  29 

and  February  5,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  January  1,  2001 

There  are  no  meetings  scheduled  for 
the  Week  of  January  1,  2001. 

Week  of  January  8,  2001— Tentative 

Tuesday,  January  9,  2001 

9:30  a.m. 
Briefing  on  EEO  Program  (Public 
Meeting)  (Contact:  Irene  Little,  301- 
415-7380) 

Wednesday,  January  10,  2001 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Status  of  Nuclear 
Materials  Safety  (Public  Meeting) 
(Contact:  Claudia  Seelig,  301-415- 
7243) 
This  meeting  will  be  webcast  Uve  at 
the  Web  address — mvw.nnr.gov/ 
live.html. 

Week  of  January  15.  2001— Tentative 
Wednesday.  January  17,  2001 
9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Status  of  Nuclear  Reactor 
Safety  (PubUc  Meeting)  (Contact: 
Mike  Case,  301-415-1134) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
live.html. 

Week  of  January  22— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  22. 

Week  of  January  29— Tentative 

Tuesday,  January  30,  2001 

9:30  a.m. 
Briefing  on  Status  of  Nuclear 
Materials  Safety  (Public  Meeting) 
(Contact:  Claudia  Seelig,  301-415- 
7243) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
live.html. 

Wednesday.  January  31,  2001 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Status  of  OCIO  Programs, 
Performance,  and  Plans  (Public 
Meeting)  (Contact:  Donnie 
Grimsley,  301-415-8702) 
This  meeting  wiU  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
live.html. 

Thursday.  February  1,  2001 
9:30  a.m. 


Briefing  on  Status  of  OCFO  Programs, 
Performance,  and  Plans  (PubUc 
Meeting)  (Contact:  Lars  Solander, 
301-415-6080) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
live.html. 

Week  of  February  5,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  5,  2001. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Conunission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  29.  2000. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  01-350  Filed  1-2-01;  1:57  pm] 

BILUNG  CODE  7590-01-H 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council, 
Notice  of  Meeting 

agency:  Office  of  Personnel 

Management. 

action:  Notice  of  meeting. 

TIME  AND  date:  1:30  p.m.,  January  11, 
2001. 

place:  OPM  Conference  Center,  Room 
1350.  U.S.  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.. 
Washington,  DC.  The  conference  center 
is  located  on  the  first  floor. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-serve  basis.  Individuals 
with  special  access  needs  wishing  to 
attend  should  contact  OPM  at  the 
number  shown  below  to  obtain 
appropriate  accommodations. 
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MATTERS  TO  BE  CONSIDERED:  Dr.  Marick 

Masters.  University  of  Pittsburgh,  will 

present  the  findings  of  the  NPC 

Research  Project 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeff  Sumberg,  Director,  Office  of  Labor 

and  Employee  Relations,  OfBce  of 

Personnel  Management,  Theodore 

Roosevelt  Building,  1900  E  Street,  NW., 

Room  7H28,  Washington,  DC  20415- 

2000.  (202)  606-2930. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Qirector. 

JFR  Doc.  01-174  Filed  1-3-01;  8:45  am) 

aiUMG  CODE  S3as-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMmm  No.  24805;  81 2-1 231 0] 

Scudder  Weisel  Capital  Entrepreneurs 
Fund  and  Scudder  Weisel  Capital  LLC; 
Notice  of  Application 

December  27.  2000. 
AGENCY:  Seciuities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  appUcation  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
18(c)  and  18(i)  of  the  Act,  under 
sections  6(c)  and  23(c)(3)  of  the  Act  for 
an  exemption  from  rule  23c-3  under  the 
Act,  and  pursuant  to  section  17(d)  of  the 
Act  and  nile  17d-l  under  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain 
registered  closed-end  management 
investment  companies  to  issue  multiple 
classes  of  shares  and  to  impose  asset- 
based  distribution  fees  and  early 
withdrawal  charges. 
APPLICANTS:  Scudder  Weisel  Capital 
Entrepreneurs  Fund  (the  "Fimd")  and 
Scudder  Weisel  Capital  LLC  ("Scudder 
Weisel"). 

RUNG  DATES:  The  application  was  filed 
on  October  24,  2000  and  amended  on 
December  26,  2000. 

HEARING  OR  N0T1RCAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  18.  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 


the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Applicants.  88  Kearny 
Street.  San  Francisco,  California.  94108. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
P.  Crovitz,  Senior  Coimsel,  at  (202)  942- 
0667,  or  Michael  W.  Mundt.  Branch 
Chief,  at  (202)  942-0564  (Division  of      ' 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATWN:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0101.  (202)  942-8090. 

Applicants'  Representations 

1.  The  Fund  is  a  closed-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Delaware  business  trust.  Scudder 
Weisel  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  and  will  serve  as  investment 
adviser  to  the  Fund.  Scudder  Weisel 
also  is  registered  as  a  broker-dealer 
imder  the  Securities  Exchange  Act  of 
1934  and  will  distribute  the  Fund's 
shares.  Applicants  request  that  the  order 
also  apply  to  any  other  registered 
closed-end  management  investment 
company  established  in  the  futxu^  for 
which  Scudder  Weisel,  or  any  entity 
controlling,  controlled  by,  or  imder 
common  control  with  Scudder  Weisel 
acts  as  principal  underwriter  or 
investment  adviser.^ 

2.  The  Fund's  investment  objective  is 
to  provide  investors  with  long-term 
capital  appreciation.  The  Fund  seeks  its 
objective  by  investing  primarily  in 
public  and  private  equity  securities  of 
U.S.  and  non-U.S.  companies. 

3.  The  Fund  intends  to  continuously 
offer  its  shares  to  the  public  at  net  asset 
value,  plus  any  applicable  sales  charges. 
The  Fund's  shares  will  not  be  offered  or 
traded  in  the  secondary  market  and  will 
not  be  listed  on  any  exchange  or  quoted 
on  any  quotation  medium.  The  Fund 
intends  to  operate  as  an  "interval  fund" 
pursuant  to  rule  23c-3  under  the  Act 
and  to  make  quarterly  repurchase  offers 
to  its  shareholders. 


>  Any  registered  closed-end  investment  company 
relying  on  this  relief  in  the  future  will  do  so  in  a 
manner  consistent  with  the  terms  and  conditions  of 
the  application.  Applicants  represent  that  each 
investment  company  presently  intending  to  rely  on 
the  requested  relief  is  listed  as  an  applicant. 


4.  The  Fund  currently  intends  to  offer 
one  class  of  shares.  Class  A  shares,  that 
will  be  sold  with  a  front-end  sales 
charge  and  will  be  subject  to  a 
shareholder  services  fee.  Class  A  shares 
will  not  be  subject  to  an  early 
withdrawal  charge  ("EWC").  The  Fund  . 
seeks  the  flexibility  to  be  structured-as 

a  multiple-class  fund  and  may  in  the 
future  offer  other  classes  of  shares  with 
different  distribution  structures, 
including  shares  with  no  front-end  sales 
charge  but  with  an  EWC.  Future  classes 
of  shares  of  the  Fimd  may  also  be 
subject  to  an  asset-based  distribution 
fee.  Applicants  represent  that 
shareholder  services  fees  and  asset- 
based  distribution  fees  will  comply  with 
the  provisions  of  rule  2830(d)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD  Sales  Charge  Rule"). 
Applicants  also  represent  that  the  Fund 
will  disclose  in  its  prospectus,  the  fees, 
expenses  and  other  characteristics  of 
each  class  of  shares  offered  for  sale  by 
the  prospectvis.  as  is  required  for  open- 
end  multi-class  funds  under  Form  N- 
lA. 

5.  All  expenses  inciured  by  the  Fund 
will  be  allocated  among  the  various 
classes  of  shares  based  on  the  net  assets 
of  the  Fund  attributable  to  each  class, 
except  that  the  net  asset  value  and 
expenses  of  each  class  will  reflect 
distribution  fees,  service  fees,  and  any 
other  incremental  expenses  of  that  class. 
Expenses  of  the  Fund  allocated  to  a 
particular  class  of  shcires  will  be  borne 
on  a  pro  rata  basis  by  each  outstanding 
share  of  that  class.  The  Fxmd  may  create 
additional  classes  of  shares  in  the  future 
that  may  have  different  terms  bom  Class 
A  shares.  Applicants  state  that  the  Fund 
will  comply  with  the  provisions  of  rule 
18f-3  under  the  Act  as  if  it  were  an 
open-end  investment  company. 

6.  The  Fund  may  waive  the  EWC  for 
certain  categories  of  shareholders  or 
transactions  to  be  established  from  time 
to  time.  With  respect  to  any  waiver  of, 
scheduled  variation  in,  or  elimination  of 
the  EWC,  the  Fund  will  comply  with 
rule  22d-l  under  the  Act  as  if  the  Fund 
were  an  open-end  investment  company. 

7.  The  Fund  may  offer  its 
shareholders  an  exchange  feature  under 
which  shareholders  of  the  Fund  may, 
during  the  Fimd's  quarterly  repiuchase 
periods,  exchange  their  shares  for  shares 
of  the  same  class  of  other  registered 
open-end  investment  companies  or 
registered  closed-end  investment 
companies  that  comply  with  rule  23c- 

3  imder  the  Act  and  continuously  offer 
their  shares  at  net  asset  value,  and  that 
are  in  the  Scudder  Weisel  group  of 
investment  companies.  Fimd  shares  so 
exchanged  will  be  coimted  as  part  of  the 
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repurchase  offer  amount  as  specified  in 
rule  23c-3  under  the  Act.  Any  exchange 
option  will  comply  with  rule  lla-3 
under  the  Act  as  if  the  Fund  were  an 
open-end  investment  company  subject 
to  that  rule.  In  complying  with  rule  11a- 
3,  the  Fund  will  treat  the  EWC  as  if  it 
were  a  contingent  deferred  sales  charge 
("CDSC"). 

Applicants'  Legal  Analysis 

Multiple  Classes  of  Shares 

1.  Section  18(c)  of  the  Act  provides. 
in  relevant  part,  that  a  closed-end 
investment  company  may  not  issue  or 
sell  any  senior  security  if.  immediately 
thereafter,  the  company  has  outstanding 
more  than  one  class  of  senior  security. 
Applicants  state  that  the  creation  of 
multiple  classes  of  shares  of  the  Fund 
may  be  prohibited  by  section  18(c). 

2.  Section  18(i)  of  the  Act  provides 
that  each  share  of  stock  issued  by  a 
registered  management  investment 
company  will  be  a  voting  stock  and 
have  equal  voting  rights  with  every 
other  outstanding  voting  stock. 
Applicants  state  that  multiple  classes  of 
shares  of  the  Fund  may  violate  section 
18(i)  of  the  Act  because  each  class 
would  be  entitled  to  exclusive  voting 
rights  with  respect  to  matters  solely 
related  to  that  class. 

3.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction  from  any 
provision  of  the  Act.  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  under  section  6(c)  fit)m 
sections  18(c)  and  18(i)  to  permit  the 
Fund  to  issue  multiple  classes  of  shares. 

4.  Applicants  submit  that  the 
roposed  allocation  of  expenses  and 

voting  rights  among  multiple  classes  is 
equitable  and  will  not  discriminate 
against  any  group  or  class  of 
shareholders.  Applicants  submit  that 
the  proposed  arrangements  would 
permit  the  Fund  to  facilitate  the 
distribution  of  its  securities  and  provide 
investors  with  a  broader  choice  of 
shareholder  services.  Applicants  assert 
that  their  proposal  does  not  raise  the 
concerns  underlying  section  18  of  the 
Act  to  any  greater  degree  than  open-end 
investment  companies'  multiple  class 
structures  that  are  permitted  by  rule 
18f-3  under  the  Act.  Applicants  state 
that  the  Fund  will  comply  with  the 
provisions  of  rule  18f-3  as  if  it  were  an 
open-end  investment  company. 


II 


Early  Withdrawal  Charges 

5.  Section  23(c)  of  the  Act  provides, 
in  relevant  part,  that  no  registered 
closed-end  investment  company  will 
purchase  securities  of  which  it  is  the 
issuer,  except:  (i)  on  a  securities 
exchange  or  other  open  market;  (ii) 
pursuant  to  tenders,  after  reasonable 
opportunity  to  submit  tenders  given  to 
all  holders  of  securities  of  the  class  to 
be  purchased;  or  (iii)  under  other 
circumstances  as  the  Commission  may 
permit  by  rules  and  regulations  or 
orders  for  the  protection  of  investors. 

6.  Rule  23C-3  under  the  Act  permits 
a  registered  closed-end  investment 
company  (an  "interval  fund")  to  make 
repurchase  offers  of  between  five  and 
twenty-five  percent  of  its  outstanding 
shared  at  net  asset  value  at  periodic 
intervals  pursuant  to  a  fundamental 
policy  of  the  interval  fund.  Rule  23c- 
3(b)(1)  under  the  Act  provides  that  an 
interval  fund  may  deduct  from 
repurchase  proceeds  only  a  repurchase 
fee,  not  to  exceed  two  percent  of  the 
proceeds,  that  is  reasonably  intended  to 
compensate  the  fund  for  expenses 
directly  related  to  the  repurchase. 

7.  Section  23(c)(3)  provides  that  the 
Commission  may  issue  an  order  that 
would  permit  a  closed-end  investment 
company  to  repurchase  its  shares  in 
circumstances  in  which  the  repurchase 
is  made  in  a  manner  or  on  a  basis  that 
does  not  unfairly  discriminate  against 
any  holders  of  the  class  or  classes  of 
securities  to  be  purchased.  As  noted 
above,  section  6(c)  provides  that  the 
Commission  may  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  Act.  if  and  to  the  extent 
that  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  relief  under 
sections  6(c)  and  23(c)  from  rule  23c-3 
to  permit  them  to  impose  EWCs  on 
shares  submitted  for  repurchase  that 
have  been  held  for  less  than  a  specified 
period. 

8.  Applicants  believe  that  the 
requested  relief  meets  the  standards  of 
sections  6(c)  and  23(c)(3).  Rule  6c-10 
under  the  Act  permits  open-end 
investment  companies  to  impose 
CDSCs,  subject  to  certain  conditions. 
Applicants  state  that  EWCs  are 
functionally  similar  to  CDSCs  imposed 
by  open-end  investment  companies 
under  rule  6c-10.  Applicants  state  that 
EWCs  may  be  necessary  for  Scudder 
Weisel  to  recover  distribution  costs. 
Applicants  will  comply  with  rule  6c-10 
as  if  that  rule  applied  to  closed-end 
investment  companies.  The  Fund  also 


will  disclose  EWCs  in  accordance  with 
the  requirements  of  Form  N-lA 
concerning  CDSCs.  Applicants  further 
state  that  the  Fund  will  apply  the  EWC 
(and  any  waivers  or  scheduled 
variations  of  the  EWC)  uniformly  to  all 
shareholders  in  a  given  class  and 
consistent  with  the  requirements  of  rule 
22d-l  under  the  Act. 

Asset-based  Distribution  Fees 

9.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the 'Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
vdth  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates  unless  the 
Commission  issues  an  order  permitting 
the  transaction.  In  reviewing 
applications  submitting  under  section 
17(d)  and  rule  17d-l,  the  Commission 
considers  whether  the  participation  of 
the  investment  company  in  a  joint 
enterprise  or  joint  arrangement  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act.  and  the  extent 
to  which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

10.  Rule  1 7d-3  under  the  Act 
provides  an  exemption  from  section 
17(d)  and  rule  17d-l  to  permit  open- 
end  investment  companies  to  enter  into 
distribution  arrangements  pursuant  to 
rule  12b-l  under  the  Act.  Applicants 
request  an  order  under  section  1 7(d)  and 
rule  1 7d-l  under  the  Act  to  permit  the 
Fund  to  impose  asset-based  distribution 
fees.  Applicants  have  agreed  to  comply 
with  rules  12b-l  and  17d-3  as  if  those 
rules  applied  to  closed-end  investment 
companies. 

Applicants'  Condition 

Applicants  agree  that  any  order     . 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  rules  6c-10.  lla-3. 12b- 
1.  17d-3,  18f-3,  and  22d-l  under  the 
Act,  as  amended  from  time  to  time,  as 
if  those  rules  applied  to  closed-end 
management  investment  companies, 
and  will  comply  with  the  NASD  Sales 
Charge  Rule,  as  amended  frt)m  time  to 
time. 

For  the  Commission,  by  the  Division  of 

Investment  Management,  pursuant  to 

delegated  authority. 

Jonathan  G.  Katz. 

Secretary. 

(PR  Doc.  01-150  Filed  1-3-01:  8:45  am] 

BILUNG  CODE  M10-01-M 


818 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rai.  No.  IC-24806;  812-11374] 

Nike  Securities  LP.,  et  ai.;  Notice  of 
Application 

December  28,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  firom  section  26(a)(2)(D)  of  the 

Act. 

SUMMARY  OF  APPUCATHM:  Applicants 
seek  an  order  to  penAit  certain  unit 
investment  trusts  ("UTTs ')  to  deposit 
trust  assets  in  the  custody  of  foreign 
banks  and  securities  depositories. 
APPUCANTS:  Nike  Securities  L.P.  (the 
"Sponsor")  and  FT  Series  (the  "Trust"). 
FUNG  DATES:  The  application  was  filed 
on  October  28,  1998  and  amended  on 
November  17,  2000. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
January  22,  2001,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natuire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  1001  Warrenville  Road, 
Lisle,  IL  60532. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
P.  Crovitz,  Senior  Counsel,  at  (202)  942- 
0667  or  Nadya  B.  Roytblat,  Assistant 
Director,  at  (202)  942-0693  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  5th  Street,  NW., 
Washington.  DC  20549  (telephone  (202) 
942-8090). 

Applicants'  Representations 

1.  The  Sponsor  is  a  broker-dealer 
registered  imder  the  Securities 
Exchange  Act  of  1934.  The  Trust  is 


registered  under  the  Act  and  consists  of 
several  UTTs  registered  or  to  be 
registered  under  the  Securities  Act  of 
1933  (the  "Trust  Series").  Each  Trust 
Series  is  created  under  the  laws  of  the 
U.S.  pursuant  to  a  trust  agreement  that 
will  contain  information  specific  to  that 
Trust  Series  and  which  will  incorporate 
by  reference  a  master  trust  indenture 
(the  "Indenture")  among  the  Sponsor,  a 
bank  (as  defined  in  section  2(a)(5)  of  the 
Act),  an  evaluator,  and  a  supervisor. 
Applicants  request  that  any  order 
granted  pursuant  to  the  application 
extend  to  any  future  UTT  sponsored  by 
the  Sponsor  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Sponsor  (together  with  the 
Trust,  the  "Trusts"  and  their  series, 
"Trust  Series")  and  any  bank  which  acts 
as  trustee  (a  "Trustee")  for  any  Trust 
Series. 

2.  Several  Trust  Series  have 
investment  objectives  that  specify  the 
investment  of  assets  in  non-United 
States  securities.  To  date,  the  existing 
Trust  Series  that  invest  in  foreign 
securities  have  been  able  to  deposit 
those  securities  in  the  custody  of  a 
foreign  branch  of  a  U.S.  bank  or  with  the 
securities  clearance  and  depository 
facilities  operated  by  Morgan  Guaranty 
Trust  Company  of  New  York,  in  its 
capacity  as  operator  of  the  Euroclear 
System  ("Euroclear"),  or  with  Central  de 
Livraison  de  Valeurs  Mobilieres,  S.A. 
("Cedel"),  under  an  exemptive  order 
granted  to  The  Chase  Manhattan  Bank.' 
Future  Trust  Series  may  invest  in 
foreign  securities  traded  in  countries 
(such  as  Australia,  France,  and  New 
Zealand)  that  either  are  not  eligible  for 
settlement  through  Euroclear  or  Cedel  or 
for  which  those  depositories  are  not 
used  in  the  ordinary  course  of  settling 
transactions.  Applicants  therefore 
request  an  order  to  permit  the  Trust 
Series  to  deposit  investments,  including 
foreign  currencies,  for  which  the 
primary  market  is  outside  the  United 
States  and  such  cash  and  cash 
equivalents  as  reasonably  necessary  to 
effect  the  Trust  Series'  transactions  in 
those  investments  (collectively, 
"Foreign  Investments"),  with  any 
foreign  bank  or  securities  depository 
subject  to  the  requirements  described 
below. 

Applicants'  Legal  Analysis 

1.  Under  sections  2(a)(5)  and  26(a)(1) 
of  the  Act.  the  trustee  of  a  UTT  must  be 
a  bank  that  is  subject  to  regulation  by 
the  U.S.  government  or  one  of  the  states. 


Section  26(a)(2)(D)  also  requires  that  the 
trust  indenture  provide  that  the  trustee 
"shall  have  possession  of  all  securities 
and  other  property  in  which  the  funds 
of  the  trust  are  invested  *   *   *  and  shall 
segregate  and  hold  the  same  in  trust 
*  *   *  imtil  distribution  thereof  to  the 
security  holders  of  the  trust."  Under 
these  provisions,  the  only  foreign  entity 
that  qualifies  as  a  UTT  custodian  is  an 
overseas  branch  of  a  U.S.  bank. 

2.  Section  6(c)  provides  that  the  SEC 
may  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  firom 
any  provision  of  the  Act  or  any  rule  or 
regulation  under  the  Act  if,  and  to  the 
extent  that,  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Rules  17f-5  and  17f-7  imder  the 
Act  govern  the  custody  of  assets  of 
registered  management  investment 
companies  overseas.  Applicants  seek  an 
order  under  section  6(c)  exempting 
them  and  any  U.S.  bank  that  acts  as 
Trustee  for  any  Trust  Series  firom 
section  26(a)(2)(D)  of  the  Act  to  the 
extent  necessary  to  permit  a  Trustee  to 
deposit  Foreign  Investments  with  an 
eligible  foreign  custodian  as  that  term  is 
defined  in  rule  1 7f-5  under  the  Act 
("Eligible  Foreign  Custodian"),  or 
eligible  securities  depository,  as  that 
term  is  defined  in  rule  17f-7  imder  the 
Act  ("Eligible  Securities  Depository").^ 

4.  Under  the  proposed  arrangements, 
a  Trust  Series  would  comply  with  all  of 
the  requirements  of  rule  17f-5,  as 
amended  on  June  12,  2000,  except  that 
the  Trustee  would  perform  the  duties 
that  rule  17f-5  requires  to  be  performed 
by  the  foreign  custody  manager,  as  that 
term  is  defined  in  rule  17f-5  ("Foreign 
Custody  Manager").  Applicants  state 
that  the  Trustee  can  fulfill  the  duties  of 
a  Foreign  Custody  Manager  under  rule 
17f-5  to  select  an  Eligible  Foreign 
Custodian  and  monitor  the  foreign 
custody  arrangements.  Applicants  also 
assert  that  the  Trustee  will  have  the 
necessary  expertise  and  generally  be  in 
the  best  positioti  to  make  the 
determinations  required  by  rule  17f-5. 
Under  the  proposed  arrangements,  a 
Trust  Series  also  woidd  comply  with  all 
of  the  requirements  of  rule  17f-7.  with 
the  Trustee  providing  the  risk  analysis 
to  the  Sponsor,  monitoring  the  custody 
risks  associated  with  maintaining 


'  Investment  Company  Act  Release  Nos.  22000 
(May  31.  1996)  (notice)  and  23186  (May  14.  1998) 
(order)  and  21673  (Jan.  16.  1996)  (notice)  and  21751 
(Feb.  16, 1996)  (order). 


2  Applicants  state  that,  although  the  compliance 
date  for  rule  17f-5,  as  last  amended,  and  rule  17f- 
7  is  )uly  2,  2001,  they  will  comply  with  amended 
rule  17f-5  and  rule  17f-7  upon  the  issuance  of  the 
requested  order. 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4.  2001 /Notices 


819 


Foreign  Investments  with  an  Eligible 
Securities  Depository  on  a  continuing 
basis,  and  promptly  notifying  the 
Sponsor  of  any  material  change  in  these 
risks.  Applicants  also  state  that  the 
Sponsor  will  be  required  to  take 
appropriate  action  in  response  to  a 
notification  by  the  Trustee. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  jelief  will  be 
subject  to  the  following  conditions: 
i      1.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  to  indemnify  the  Trust  Series 
against  the  risk  of  loss  of  Trust  Series' 
Foreign  Investments  held  with  an 
Eligible  Foreign  Custodian  in 
accordance  with  the  foreign  custody 
contract. 

2.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  to  exercise  reasonable  care, 
prudence,  and  diligence  such  as  a 
person  having  responsibility  for  the 
safekeeping  of  Trust  Series  assets  would 
exercise,  and  to  be  liable  to  the  Trust 
Series  for  any  loss  occurring  as  a  result 
of  the  Trustee's  failure  to  do  so. 

3.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  to  perform  all  the  duties  assigned 
by  rule  17f-5,  as  now  in  effect  or  as  it 
may  be  amended  in  the  future,  to  a 
Foreign  Custody  Manager.  A  Trustees' 
duties  under  this  condition  will  not  be 
delegated. 

4.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  that  it  (or  the  Trustee's  agent) 
will  (i)  provide  the  Sponsor  widi  an 
analysis  of  the  custody  risks  associated 
with  maintaining  assets  with  an  Eligible 
Seciuities  Depository;  (ii)  monitor  the 
custody  risks  associated  with 
maintaining  assets  with  the  Eligible 
Securities  Depository  on  a  continuing 
basis  and  prompUy  notify  the  Sponsor 
of  any  material  change  in  these  risks; 
and  (iii)  exercise  reasonable  care, 
prudence  and  diligence  in  performing 
the  foregoing  duties. 

5.  The  Sponsor  will  be  required  to 
take  appropriate  action  in  response  to  a 
notification  by  the  Trustee  provided 
pursuant  to  condition  4  above. 

6.  The  Trust  Series*  prospectuses  will 
contain  such  disclosure  regarding 
foreign  securities  and  foreign  custody  as 
is  required  for  management  investment 
companies  by  Forms  N-IA  and  N-2. 
The  prospectus  also  will  contain 
disclosure  concerning  the  Sponsor's 
responsibilities  pursuant  to  condition  5 
above. 

7.  The  Trustee  will  maintain  and  keep 
current  written  records  regarding  the 
basis  for  the  choice  or  continued  use  of 


each  foreign  custodian.  These  records 
will  be  preserved  for  a  period  of  not  less 
than  six  years  from  the  end  of  the  fiscal 
year  in  which  the  Trust  Series  was 
terminated,  the  first  two  years  in  an 
easily  accessible  place.  The  records  will 
be  available  for  inspection  at  the 
Trustee's  main  office  dming  the 
Trustee's  usual  business  hours,  by 
unitholders  and  by  the  Commission  or 
its  staff. 

For  the  Commission,  by  the  Division  o£ 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  01-215  Filed  1-3-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleasa  No.  34-43775;  Intamational  Series 
Retoase  No.  1241;  Hie  No.  601-01] 

Self-Regulatory  Organlzationa;  Morgan 
Guaranty  Trust  Company,  Brussels 
Office,  as  Operator  of  the  Euroclear 
System  and  Euroclear  Bank,  S.A.; 
Order  Approving  Application  to  Modify 
an  Existing  Exemption  from  Clearing 
Agency  Registration 

December  28,  2000. 
I.  Introduction 

On  September  21.  2000.  Morgan 
Guaranty  Trust  Company  of  New  York, 
Brussels  office  ("MGT-Bnissels"),  as 
operator  of  the  Euroclear  System,'  and 
Euroclear  Bank,  S.A.,  ("Euroclear 
Bank")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
an  application  on  Form  CA-1  ^  to 
modify  an  existing  exemption  from 
clearing  agency  registration 
("Modification  Application")  pursuant 
to  section  17A  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  3  and  Rule  17Ab2-l  thereunder.* 
The  existing  exemption  enables  MGT- 
Brussels  as  operator  of  the  Euroclear 
System  to  perform  the  functions  of  a 
clearing  agency  with  respect  to 


'  MGT-Brussels  presently  operates  the  Euroclear 
System  pursuant  to  an  operating  agreement  with 
Euroclear  Bank.  The  Euroclear  System  functions  as 
a  clearance  and  settlement  system  for 
internationally  traded  securities.  Securities 
settlement  through  the  Euroclear  System  can  occur 
with  other  participants  in  the  Euroclear  System, 
with  membiers  of  Clearstream,  formerly  Cedel  Bank, 
societe  anonyme.  Luxembourg  ("Clearstream"),  or 
with  counterparties  in  certain  local  markets  that  are 
not  members  of  either  the  Euroclear  System  or 
Clearstream. 

^  Copies  of  the  application  for  exemption  are 
available  for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 

3  15U.S.C.  78(}-l. 

«17CFR240.17Ab2-l. 


transactions  involving  U.S.  government 
agency  securities  for  its  U.S. 
participants  subject  to  certain 
limitations  without  registering  as  a 
clearing  agency. »  The  Modification 
Application  substitutes  Euroclear  Bank 
for  MGT-Brussels  as  operator  of  the 
Euroclear  System.  Notice  of  the 
application  was  published  in  the 
Federal  Register  on  December  1,  2000." 
No  comment  letters  were  received  in 
response  to  the  notice  of  filing  of  the 
Modification  Apphcation.  This  order 
grants  the  Modification  Application. 

n.  Description 

On  February  11, 1998,  the 
Commission  approved  an  application  by 
MGT-Brussels  as  operator  of  the 
Eiu'oclear  System  for  an  exemption  from 
registration  as  a  clearing  agency  imder 
section  17A  (the  "1998  Exemption 
Order").  The  1998  Exemption  Order 
granted  MGT-Brussels  as  operator  of  the 
Euroclear  System  the  authority  to 
provide  clearance,  settlement,  and 
collateral  management  services  for  its 
U.S.  participants'  transactions  in:  (i) 
Fedwire-eligible  U.S.  Government 
securities;  (ii)  mortgage-backed  pass 
through  seciuities  that  are  guaranteed 
by  the  Government  National  Mortgage 
Association  ("GNMAs");  and  (iii)  any 
collateralized  mortgage  obligation 
whose  underlying  securities  are 
Fedwire-eligible  U.S.  Government 
securities  or  GNMA  guaranteed 
mortgage-backed  pass  through  securities 
and  that  are  depository  eligible 
securities  collectively  (collectively 
"Eligible  U.S.  Government  Securities"). 

On  January  1,  2000,  the  owners  and 
operators  ^  decided  that  MGT-Brussels 
would  be  replaced  by  Euroclear  Bank  as 
operator  of  the  Euroclear  System.  In 
May  2000,  Euroclear  Bank  was  created. 
On  July  27.  2000  the  Belgian  Banking 
and  Finance  Commission  ("BFC") 
granted  Euroclear  Bank  a  Belgian 
Banking  license.  MGT-Brussels  will 
continue  to  operate  the  Euroclear 
System  until  the  changeover,  which  is 
scheduled  to  occur  on  December  31, 
2000.  At  the  Changeover,  the  business 
and  related  assets  and  liabilities  of  the 
Euroclear  System  will  vest  in  and 


5  Securities  Exchange  Act  Release  No.  39643 
(February  11.  1998),  63  FR  8232. 

^Securities  Exchange  Act  Release  No  43592 
(November  17.  2000),  65  FR  75324  (December  1, 
2000). 

'Copies  of  the  application  for  amendment  to 
exemption  from  registration  as  a  clearing  agency  are 
available  for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room.  See  volume 
2  of  9,  exhibit  S  of  the  application  for  amendment 
to  exemption  for  a  description  of  the  change  in 
ownership  structure  of  the  Euroclear  System. 
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virtually  all  of  the  MGT-Bnisseis  staff 
will  be  transferred  to  Euroclear  Bank. 

As  a  result  of  the  changeover, 
Euroclear  Clearance  System  PubUc 
Limited  Company  ("Euroclear  PLC"),  a 
limited  liability  company  organized 
tmder  the  laws  of  the  United  Kingdom, 
will  own  58.5%  of  Euroclear  Bank. 
Calar  Investments,  a  wholly-owned 
subsidiary  of  Euroclear  PLC,  will  own 
35.5%  of  Eim)clear  Bank.  The  remaining 
five  percent  of  Euroclear  Bank  will  be 
owned  by  the  former  members  of 
Euroclear  Clearance  System  Societe 
Cooperative  (the  "Cooperative"),  the 
predecessor  of  Eiut>clear  Bank. 

m.  Comment  Letters 

The  Commission  received  no 
comment  letters  in  response  to  the 
notice  of  filing  of  the  Modification 
Application. 

rV.  Discussion 

A.  Statutory  Standards 

Under  section  17A{b)(l)  of  the 
Exchange  Act,  the  Commission  may 
conditionally  or  unconditionally 
exempt  any  clearing  agency  or  seciuity 
or  any  class  of  clearing  agencies  or 
seciuities  from  any  provisions  of  section 
17A  or  the  rules  or  regulations 
thereunder,  if  the  Commission  finds  that 
such  exemption  is  consistent  with  the 
public  interest,  the  protection  of 
investors,  and  the  piuposes  of  section 
17 A,  including  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  funds.^ 

In  granting  the  1998  Exemption 
Order,  the  Commission  required  the 
Euroclear  System  to  be  substantial 
compliance  with  section  17A  and  the 
rules  and  regulations.^  Therefore,  to 
approve  the  Modification  Application, 
Euroclear  Bank  must  demonstrate  that 


•  15  U.S.C  78q-l(b)(l). 

•Section  17An>)(3)  of  the  Exchange  Act  requires 
that  the  Commission  make  a  number  of 
determinations  with  respect  to  the  clearing  agency's 
organization,  capacity,  and  rules.  15  U.S.C  78q- 
1(b)(3).  See  also  Section  19  of  the  Exchange  Act,  15 
U.S.C.  78s,  and  Rule  19b-i,  17  CFR  240.19b-4, 
setting  forth  procedural  requirements  for 
registration  and  continuing  Commission  oversight 
of  clearing  agencies  and  other  self-regulatory 
organizations.  The  Commission  has  published  the 
standards  applied  by  its  Division  of  Market 
Regulation  in  evaluating  applications  for  clearing 
agency  registration.  Securities  Exchange  Act 
Release  No.  16900  (June  17.  1980),  45  PR  41920 
(Standards  Release).  These  requirements  are 
designed  to  assure  the  safety  and  soundness  of  the 
clearance  and  settlement  system. 

The  1998  Exemption  Order  provided  that  the 
Commission  could  modify  the  terms,  scope,  or 
conditions  of  the  exemption  from  registration  if  the 
Cotnmission  determines  that  the  modification  is 
necessary  or  appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Exchange  Act 


the  Euroclear  System  will  continue  to  be 
in  substantial  compliance  with  Section 
17A. 

B.  Evaluation  of  the  Modification 
Application 

Eiuoclear  Bank  will  operate  the 
Eiuxx:lear  System  in  the  manner 
currently  operated  by  MGT-Brussels  and 
employing  the  same  personnel, 
operating  systems,  risk  management  and 
operating  procedures  as  MGT-Brussels. 

1.  Safety  and  Soundness  Protections 

a.  Financial  Condition.  Section 
17A(b)(3)  and  (F)  of  the  Exchange  Act 
require  a  clearing  agency  to  be 
organized  and  its  rules  be  designed  to 
faciUtate  the  prompt  and  acciuate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsible 
and  to  safeguard  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.  1°  The  Commission  believes 
that  the  Euroclear  System  as  operated  by 
Eiutxdear  Bank  will  substantially  satisfy 
this  standard. 

Euroclear  Bank's  senior  debt  is 
expected  to  be  rated  at  least  AA  by  Fitch 
IBCA  Limited  and  AA  by  S&P.  Euroclear 
Bank's  and  Eiut>clear  PLC's  aimual 
statements  of  financial  condition  will  be 
made  available  to  all  shareholders  and 
participants  on  a  timely  basis  in 
accordance  with  local  custom.  The 
financial  condition  of  each  of  the 
securities  intermediaries  through  which 
it  holds  its  positions  in  U.S.  government 
and  agency  securities  is  similarly  strong. 
Euroclear  Bank's  depositary  bank  in  the 
United  States  is  currently  Chase 
Manhattan  Bank.  Its  Tier  1  capital  ratio 
was  8.5%  as  of  March  31,  2000.  S&P 
rated  Chase's  most  recent  offering  of 
Class  A  Notes  AAA  and  its  offering  of 
Class  B  Notes  A- . 

b.  Operational  Safeguards.  A  clearing 
agency  must  be  organized  in  a  manner 
that  has  established  effective 
operational  and  audit  controls  while 
fostering  director  independence.*' 


><>  In  the  1998  Exemptive  Order  the  Commission 
relied  on  MGT-Brussels'  representations  that  its 
financial  condition,  operational  safeguards,  and  the 
extent  to  which  it  is  already  subject  to  substantial 
U.S.  regulatory  oversight  because  Morgan  Guaranty 
Trust  Company  of  New  York,  the  entity  which  is 
ultimately  fiscally  responsible  for  MGT-Brussels' 
operations,  was  a  U.S.  bank  that  was  "well 
capitalized"  and  "well  managed"  as  those  terms  are 
defined  under  applicable  U.S.  Federal  Banking 
regulations.  1998  Exemptive  Apphcation  at  26837 
and  26838. 

"  Standards  Release,  supra  note  9  at  45  FR 
41925-26.  As  described  in  the  1998  Exemptive 
Order,  the  Commission  was  satisfied  that  MGT- 
Brussels'  organizational  and  processing  capacity 
substantially  satisfied  the  Exchange  Act 
requirements  because  MGT-Brussels'  internal 
organizational  structure,  including  its  system  of 
internal  and  external  audit,  is  reasonably  designed 
to  provide  the  necessary  flow  of  information  to 


Eiux>clear  Bank's  personnel,  systems, 
and  procedures  will  essentially  be  the 
same  as  those  of  MGT-Brussels. 
Approximately  1300  MGT-Brussels 
personnel,  representing  all  but  11 
people  in  the  entire  MGT-Brussels 
workforce  currently  working  at  the 
Euroclear  Operations  Centre  are 
expected  to  continue  to  be  employed  by 
the  Euroclear  Bank. 

Further  Euroclear  Bank  will  continue 
the  following  operational  safeguards: 

(1)  Eiuoclear  Bank  will  have  an  audit 
committee  comprised  entirely  of  three 
to  four  outside  directors.  There  will  be 
a  direct  reporting  line  from  the  internal 
audit  division  to  the  audit  committee  as 
recommended  by  the  Basel  Committee. 

(2)  Euroclear  Bank  will  have  a 
separate  audit  division  that  will  be 
responsible  for  the  internal  audit 
process. '2 

(3)  PricewaterhouseCoopers  has 
agreed  to  continue  to  act  as  the 
independent  auditors  of  Euroclear  Bank 
and,  as  such,  will  conduct  an  audit  of 
Euroclear  Bank's  annual  report  and 
perform  an  annual  review  of  Eiu'oclear 
Bank's  internal  controls,  policies  and 
procedures  in  accordance  with  SAS-70 
guidelines. 

(4)  Eiuoclear  Bank  will  take  over 
MGT-Brussels'  data  centers  and 
contingency  recovery  facilities. 

c.  Regulatory  Oversight.  Euroclear 
Bank  will  be  subject  to  the 
comprehensive  supervision  on  a 
consolidated  basis  by  the  BFC.  The  BFC 
is  primary  regulator  of  credit 
institutions  in  Belgium.  It  is  responsible 
for  ensuring  that  credit  institutions 
satisfy  the  authorization  requirements 
and  operating  criteria  of  Belgium 
banking  laws  and  regulations.  Any 
credit  institution  wishing  to  operate  in 
Belgium  must  be  licensed  by  the  BFC. 
In  addition,  any  depositary  bank 
through  which  U.S.  government  and 
agency  securities  would  be  held  by 
Euroclear  Bank  would  similarly  be 
subject  to  the  comprehensive 
supervision  of  the  Federal  Reserve 
Board  or  some  other  U.S.  Federal  bank 
regulatory  agency. 


Morgan  Guaranty  Trust  Company  of  New  York's 
board  of  directors. 

"  The  internal  audit  process  of  Euroclear  Bank 
will,  like  that  of  MGT-Brussels,  be  based  on  a  risk 
assessment  methodology.  Review  of  the  participant, 
product,  market  and  service  dimensions  of  the 
Euroclear  business,  including  technology 
infrastructure,  virill  continue  to  be  considered  in 
this  risk  driven  approach.  Internal  audit  procedures 
will  include  tests,  which  are  designed  to 
independently  assess  the  strengths  and  weaknesses 
of  Euroclear  Bank's  control  environment.  The  audit 
division  will  determine  the  scope  of  its  audits 
independently  of  management  and  will  report 
directly  to  the  Managing  Director  and  General 
Manager.  Periodic  reports  will  also  be  made  to  the 
audit  committee. 


d.  Financial  Risk  Management.  The 
Standards  Release  states  tibat  a  clearing 
agency  should  establish  a  clearing  fund 
and  promulgate  rules  to  assure  an 
appropriate  level  of  contributions  in 
accordance  with,  among  other  things, 
the  risks  to  which  the  clearing  agency  is 
subject  for  the  protection  of  clearing 
agency  participants  and  for  the  national 
system  for  clearance  and  settlement. 
Euroclear  Bank  will  not  have  a  clearing 
fund,  but  will  have  a  separate  risk 
management  department  that  is 
responsible  for  identifying  and 
controlling  the  risks  of  operating  a 
multicurrency,  cross-border  clearance 
and  settlement  system. '^  The  risk 
management  department  reports  to  the 
Chief  Financial  Officer.  Eiuoclear  Bank 
expects  to  maintain  insiuance  coverage 
similar  to  that  of  MGT-Brussels  with 
respect  to  securities  at  rest  or  in  transit 
against  risk  of  physical  loss  or  damage, 
including  securities  held  on  the 
premises  of  its  depositories,  as  well  as 
fraudulent  securities.  It  is  also 
anticipated  that  Euroclear  Bank  will  add 
.  new  insiuance  coverage  for  operational 
errors.  Euroclear  Bank  will  take  over 
MGT-Brussels'  information  technology 
division,  with  the  same  systems  and  the 
same  personnel  as  MGT-Brussels,  which 
will  be  in  charge  of  the  development 
and  maintenance  of  its  information 
technology  infrastructtu«. 

2.  Fair  Representation 

Section  17A(b)(3)(C)  of  the  Exchange 
Act  requires  that  the  rules  of  a  clearing 
agency  provide  for  fair  representation  of 
the  clearing  agency's  shareholders  or 
members  and  participants  in  the 
selection  of  the  clearing  agency's 
directors  and  administration  of  the 
clearing  agency's  affairs.  This  section 
contemplates  that  users  of  a  clearing 
agency  have  a  significant  voice  in  the 
direction  of  the  affairs  of  the  clearing 
agency.  1* 
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"The  Euroclear  System  as  operated  by  MGT- 
Brussels  does  not  maintain  a  clearing  fund. 
However,  MGT-Brussels  employed  various  financial 
and  operational  risk  management  mechanisms.  In 
the  1998  Exemption  Order,  the  Commission  found 
that  MGT-Brussels'  rules  and  procedures  and  the 
methods  substantially  satisfied  the  requirements  of 
the  Exchange  Act. 

'■•Participants  of  the  Euroclear  System  operated 
by  MGT-Brussels  did  not  have  the  right  to  appoint 
the  directors  of  Morgan  Guaranty  Trust  Company  of 
New  York.  However,  they  could  become  members 
of  the  Cooperative  and  could  use  this  membership 
to  influence  the  range  of  MGT-Brussels  services  and 
the  level  of  fees  charged  by  MGT-Brussels.  The 
board  of  directors  of  the  Cooperative  consisted  of 
23  members  that  were  nominated  from  Euroclear's 
participant  organizations  representing  various 
financial  sectors  and  geographic  regions.  In  the 
1998  Exemption  Order,  the  Commission  found  that 
the  method  in  which  the  Cooperative's  directors  are 
selected  and  interact  with  Euroclear's  management 
adequately  addresses  the  requirements  of  Fair 


The  conversion  of  the  Cooperative 
into  Eiutjclear  Bank  did  not  change  the 
participation  rights  of  the  Cooperative's 
1,248  participant  institutions.  However, 
since  the  change  of  corporate  form, 
Eiuoclear  Bank  participants  will  not 
automatically  become  shareholders.  To 
become  a  shareholder,  a  new  participant 
will  have  to  purchase  shares  from 
current  shareholders  in  Euroclear  Bank 
or  in  PLC.  Euroclear  participants  will  be 
represented  on  the  boards  of  Euroclear 
Bank  and  Eimx:lear  PLC.  Board 
members  will  be  nominated  from 
Euroclear  participant  organizations 
representing  various  financial  sectors 
and  geographical  regions. 

E.  Participation  Standards 

Section  17A(b)(3)(B)  of  the  Exchange 
Act  enimierates  certain  categories  of 
persons  that  a  clearing  agency's  rules 
must  authorize  as  potentially  ehgible  for 
access  to  clearing  agency  membership 
and  services.  Section  17A(b)(4)(B)  of  the 
Exchange  Act  contemplates  that  a 
registered  clearing  agency  have  financial 
responsibility,  operational  capability, 
experience,  and  competency  standards 
that  are  used  to  accept,  deny,  or 
condition  participation  of  any 
participant  or  any  category  of 
participants  entunerated  in  section 
17A(b){3)(B),  but  that  these  criteria  may 
not  be  used  to  unfairly  discriminate 
among  applicants  or  participants.  In 
addition,  the  Exchange  Act  recognizes 
that  a  clearing  agency  may  discriminate 
among  persons  in  the  admission  to  or 
the  use  of  the  clearing  agency  if  such 
discrimination  is  based  on  standards  of 
financial  responsibility,  operational 
capability,  experience,  and 
competence.  IS 

Euroclear  Bank's  standards  for  the 
admission  of  participants  will  be  similar 
to  those  applied  in  the  past.  Consistent 
with  section  17A(b)(4),  any  broker- 
dealer,  clearing  agency,  investment 
company,  bank,  insiuance  company  or 
other  professional  investor  that 
demonstrates  it  meets  certain  financial 
and  operational  criteria  may  become  a 
Euroclear  participant.  The  applicant 
also  must  demonstrate  the  ability  to 
maintain  these  financial  and  operational 
standards  on  an  on-going  basis.  They 
must  demonstrate  that  they  have  both 
the  personnel  and  technological 


infi'astructure  to  meet  the  operational 
requirements  of  the  Euroclear  System. 
They  must  show  that  they  expect  to 
derive  material  benefit  bom  direct 
access  to  Eiutx:lear  and  that  they  are 
reputable  firms. 

IV.  Scope  of  Modification  Application 

This  order  modifies  the  1998 
Exemption  Order  by  replacing  MGT- 
Brussels  with  Eirnxzlear  Bank  as 
operator  of  the  Eiu-oclear  System. 

1 .  Volume  Limits 

The  volume  limitations  in  the  1998 
Exemption  Order  are  unchanged. 
Specifically,  the  average  daily  voliune  of 
eligible  U.S.  government  seciuities 
processed  through  Euroclear  Bank  as 
operator  of  the  Euroclear  System  may 
not  exceed  five  percent  of  Uie  total 
average  daily  dollar  value  of  the 
aggregate  volume  in  eligible  U.S. 
government  sectu'ities. 

2.  Commission  Access  to  Information 

To  continue  to  facilitate  the 
Commission's  monitoring  of  the 
operation  of  the  Euroclear  System's 
under  the  1998  Exemption  Order, 
Euroclear  Bank  will  continue  to  provide 
the  Commission  with  quarterly  reports, 
calculated  on  a  twelve-month  rolling 
basis,  of  (1)  the  average  daily  volume  of 
transactions  in  eUgible  U.S.  government 
securities  for  U.S. participants  that  ai« 
subject  to  the  volimie  limit  as  described 
in  Section  IV.C.2  of  the  1998  Exemption 
Order  and  (2)  the  average  daily  volume 
of  transactions  in  eligible  government 
securities  for  all  Eiut)clear  System 
participants,  whether  or  not  subject  to 
the  volume  limit  as  described  in  Section 
IV.C.2  of  the  1998  Exemption  Order.'e 

The  Commission  will  require  the 
execution  of  a  satisfactory 
Memorandum  of  Understanding 
("MOU")  with  the  BFC,  Belgium 
banking  and  securities  regulatory,  to 
facilitate  the  provision  of  information  by 
Euroclear  Bank  to  the  Commission.  In 
addition,  the  Commission  will  monitor 
Eiu-oclear  Bank  through  review  of 
information  provided  by  to  the  BFC  by 
Euroclear  Bank  and  its  external 
auditors.  1' 


Representation  under  section  17A(b)(3)(C)  of  the 
Exchange  Act. 

'5  Because  each  of  the  enumerated  categories  of 
participants  was  eligible  for  Euroclear  system 
membership  and  because  Euroclear  has  accepted  a 
wide  range  of  participants  based  upon  its  standards 
of  financial  responsibility,  operational  capability, 
experience  and  competence,  the  Commission  was 
satisfied  that  MGT-Brussels'  participants  standards 
adequately  address  the  requirements  of  Section  17A 
of  the  Exchange  Act. 


'°  Euroclear  Bank  also  continues  to  agree  to 
provide  information  to  the  Commission  as 
described  in  the  1998  Exemption  Order. 

"As  described  in  the  1998  Exemption  Order. 
MGT-Brussels  is  a  division  of  the  foreign  branch  of 
a  U.S.  bank  and  accordingly  is  subject  to  the 
comprehensive  supervision  and  regulation  of  the 
Federal  Reserve  Bank  of  New  York.  Because  there 
will  be  no  similar  U.S.  regulation  of  Euroclear  Bank, 
the  Modification  Application  is  contingent  upon 
the  execution  of  a  satisfactor>'  MOU  with  the  BFC 
to  facilitate  the  provision  of  information  by 
Euroclear  Bank  to  the  Commission. 
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3.  Modification  of  Order 

The  Conimission  may  modify  by  order 
the  terms,  scope,  or  conditions  of 
Euroclear's  exemption  from  registration 
as  a  clearing  agency  granted  to  Euroclear 
Bank  as  operator  of  the  Euroclear 
System  if  the  Commission  determines 
that  such  modification  is  necessary  or 
appropriate  in  the  pubUc  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Exchange  Act.^*  Furthermore,  the 
Commission  may  limit,  suspend,  or 
revoke  this  exemption  if  the 
Commission  finds  that  Euroclear  Bank 
has  violated  or  is  unable  to  comply  with 
any  of  the  provisions  set  forth  in  this 
order  if  such  aciton  is  necessary  or 
appropriate  in  the  pubUc  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Exchange  Act  for  the  protection  of 
investors  and  the  public  interest. 

V.  Conclusion 

The  Commission  finds  that  the 
application  by  MGT-Bnissels  and 
Euroclear  Bank  to  modify  the  exemption 
from  registration  as  a  clearing  agency  for 
Euroclear  Bank  as  operator  of  the 
Euroclear  System  meets  the  standards 
and  requirements  deemed  appropriate 
for  such  an  exemption. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(a)(1)  of  the  Exchange  Act, 
that  the  Modification  Application  to 
modify  the  exemption  from  registration 
as  a  clearing  agency  filed  by  MGT- 
Brussels  and  Eiuodear  Bai^  (File  No. 
601-01)  be.  and  hereby  is,  approved 
subject  to  the  conditions  contained  in 
this  order. 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-216  Filed  1-3-01;  8:45  am] 
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'■The  exemption  provided  by  this  order  is  based 
upon  representations  by  Euroclear  Bank,  its  officers 
and  attorneys,  facts  contained  in  Euroclear  Bank's 
Modification  AppUcation.  and  other  information 
known  to  the  Commission  regarding  the  substantive 
aspects  of  Euroclear  Bank's  proposal  (collectively, 
"representations  and  facts").  In  addition,  as 
described  in  the  1998  Exemption  Order,  Euroclear 
Bank,  like  MGT-Bnissels.  will  be  required  to  file 
with  the  Commission  amendments  to  its 
application  for  exemption  on  Form  CA-1  if  it  makes 
any  fundamental  change  affecting  its  clearance  and 
settlement  business  with  respect  to  eligible  U.S. 
government  securities.  Any  changes  in  the 
representations  or  facts  as  represented  to  the 
Commission  may  require  a  modification  of  this 
order.  Responsibility  for  compliance  with  all 
applicable  U.S.  securities  laws  rests  with  Euroclear 
Bank  and  its  U.S.  participants,  as  appropriate. 
Euroclear  Bank  also  is  advised  that  this  order  does 
not  exempt  Euroclear  Bank  from  the  anti-fraud  or 
anti-manipulation  provisions  of  the  Exctiange  Act 
or  any  of  the  rules  promulgated  thereunder. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43766;  File  No.  SR-8SE- 
00-13] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendments 
No.  2  and  3  to  the  Proposed  Rule 
Change  by  ttw  Boston  Stock 
Exchange,  Inc.  to  issue  Electronic 
Trading  Permits  for  BEACON  Remote 
Units 

December  22,  2000. 
I.  Introduction 

On  September  21,  2000,  the  Boston 
Stock  Exchange,  hic,  ("BSE"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-4 
thereunder,-^  a  proposed  rule  change 
that  would  add  rules  regarding  the 
issuance  of  Electronic  Trading  Permits 
("ETPs")  to  specialists  and  registered 
floor  clerks  of  Exchange  members  for 
remote  specialist  operations.  The  ETPs 
will  allow  Exchange  members  access  to 
the  BEACON  trading  system  from 
remote  locations  using  authorized 
terminals  and  related  equipment.  The 
proposed  rule  change  was  published  for 
comment  in  the  Fedisral  Register  on 
October  12,  2000,^  No  comments  were 
received  on  the  proposal. 

The  Exchange  filed  Amendment  No.  2 
to  the  proposed  rule  on  December  4, 
2000  and  on  December  21,  2000,  the 
Exchange  filed  Amendment  No.  3.  This 
order  approves  the  proposed  rule 
change  and  grants  accelerated  approval 
to  Amendments  No.  2  and  3  of  the 
proposed  rule  change.  The  Commission 
is  also  soliciting  comments  on 
Amendments  No.  2  and  3. 

n.  Description  of  the  Proposal 

In  August  2000.*  the  Commission 
approved  the  Exchange's  remote 
specialist  program  that  generally 
permitted  Exchange  specialists  to 
conduct  regular  trading  activities  off  the 
Exchange's  trading  floor  using  the 
BEACON  trading  system.  The 
Exchange's  pending  filing  supplements 
its  remote  specialists  filing.  As  noted  by 
the  Exchange,  it  is  proposing  to  issue 


ETPs  primarily  as  a  surveillance  tool  to 
monitor  its  remote  specialists 
operations,^ 

The  Exchange  proposes  to  add 
paragraph  (o)  to  Chapter  XXXID,  Section 
9,  BEACON  Remote,  to  require  and 
establish  guidelines  for  Electronic 
Trading  Permits  ("ETP")  for  remote 
specialist  operations.  Each  BEACON 
Remote  terminal  will  be  individually 
identified  and  associated  with  (an) 
authorized  and  qualified  specialist(s) 
and/or  registered  clerk(s).  The  Exchange 
will  specifically  authorize  and  approve 
each  ETP  based  on  certain 
qualifications.  Each  ETP  will  provide 
remote  access  to  the  BEACON  system 
from  remote  locations  using  authorized 
terminals  and  related  equipment.  The 
ETP  is  in  addition  to  the  membership 
requirements,  and  even  a  specialist  who 
holds  a  membership  will  be  required  to 
hold  an  ETP.  Each  Beacon  remote 
specialist  operation  still  requires  a 
membership  in  the  Exchange 
notwithstanding  the  ETP  requirements. 
According  to  the  Exchange,  the  ETP's 
are  non-transferable  permits  that  will  be 
primarily  used  for  surveillance 
purposes,^ 

Tne  Exchange  states  that  remote 
specialists  and  associated  registered 
clerks  with  ETPs,  like  current  Exchange 
floor  specialist  imits,  will  receive 
orders,  commitments  over  the 
bitermarket  Trading  system  ("ITS")  and 
administrative  messages  through  the 
BEACON  system.  The  existing  Exchange 
systems  and  rules  will  support  remote 
specialists  as  they  currently  support  the 
physical  trading  floor.  As  noted  above, 
the  BSE  has  also  adopted  specific  rules 
applicable  to  remote  specialist 
operations.  All  executions  occurring 
within  BEACON,  whether  conducted  on 
the  floor  or  electronically  from  remote 
locations,  will  be  considered  to  be 
executions  occurring  on  the  Exchange. 

The  proposal,  among  other  things, 
requires  that  all  registered  specialists 
and  clerks  complete  a  floor-training 
program,  unless  waived  as  discussed 
below,  as  well  as  successfully  complete 
a  BSE  floor  examination  and  the  Series 
63  (NASAA  Uniform  State  Law  Exam).^ 


>  15  U.S.C.  78sfl))(  1).  This  notice  incorporated 
typographical  changes  made  by  the  Exchange  in 
letter  Amendment  No.  1  filed  September  29,  2000. 

'17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  43394 
(September  29.  2000),  65  FR  60705. 

*  Securities  Exchange  Act  Release  No.  43127 
(August  14,  2000),  65  FR  49617. 


^The  approval  order  was  conditioned  on  the 
Exchange  putting  into  place  specific  information 
barrier  policies  and  surveillance  policies  that  are 
consistent  with  the  Exchange's  existing  rules  and 
that  are  acceptable  to  the  Commission's  Office  of 
Compliance  Inspections  and  Examinations 
("OOE").  W.  at  49620.  Nothing  herein  is  intended 
to  change  the  requirement  that  the  Exchange  get  its 
surveillance  plan  approved  by  OQE. 

»See  Letter  bom  John  A.  Boese,  Assistant  Vice 
President,  to  Madge  Hamilton,  Division  of  Market 
Regulation,  Commission,  dated  December  1,  2000 
("Amendment  No.  2"). 

'  The  proposal  originally  allowed  the  floor 
examination  to  be  waived.  Amendment  No.  3 


Amendment  No,  2  clarified  when  the 
two  week  on-floor  training  requirement 
could  be  waived  for  ETP  applicants. 
Training  would  be  waived  for  current 
floor  specialists  and  registered  clerks 
who  transfer  to  remote  specialist 
operations.  The  two  week  on-site  floor 
training  period  could  also  be  waived  for 
other  people  in  exceptional 
circumstances,  if  other  arrangements  are 
made  with  and  approved  by  the 
Exchange.  In  such  exceptional 
circumstances,  a  waiver  will  only  be 
permitted  if  the  Exchange  is  assiu«d 
that  the  person  requesting  the  waiver 
has  made  other  arrangements  Ihat 
ensure  that  the  person  meet  all  of  the 
training  requirements  listed  in  the  BSE 
proposal. 8  However,  the  two  week  on- 
site  floor  training  period  could  not  be 
waived  for  easily  remedied  reasons  such 
as  geographical  location  or 
inconvenience.  Fiulhermore, 
Amendment  No,  2  clarified  that  a 
registered  clerk  in  a  remote  specialist 
operation,  who  qualified  for  an  ETP, 
would  be  operating  under  the  direct 
supervision  of  a  registered  specialist, 
just  as  a  registered  clerk  is  supervised  in 
the  on-floor  environment, 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  ^  and  section 
llA  of  the  Act,  10  Section  6(b)(5)  of  the 
Act "  requires,  among  other  things,  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
pubhc  interest.  Section  llA  of  the  Act 
promotes,  among  other  things,  the 
development  of  a  national  market 
system  for  seciuities  to  assure 
economically  efficient  execution  of 
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deletes  the  provision  that  permitted  this  waiver. 
BSE  notes  that  this  deletion  will  ensure  the  remote 
specialist  examination  requirements  are  consistent 
with  the  floor  examination  requirements  for  on- 
floor  specialists  and  registered  clerks.  These 
requirements  currently  do  not  permit  waivers. 

"The  on-site  floor  training  includes,  among  other 
things:  communication  procedures  with  Floor 
Brokers,  Front  Desk  Operations,  Sxu^eillance, 
Systems  Support,  and  ITS  coordination  with  the 
Floor.  Competing  Specialist  Initiative  and  Unlisted 
Trading  Privilege  applications  and  procedures, 
stock  allocation  procedures;  trading  halt 
procedures:  and  books  and  records/reports 
available. 

•15  U.S.C  78fn))(5). 

"•15  U.S.C.  78k(a)(l)(B). 

•'  15  U.S.C.  78«b)(5). 


securities  transactions  and  fair 
competition  among  brokers  and  dealers, 
among  exchange  markets  and  markets 
other  than  exchange  markets. '^ 

After  having  carefully  reviewed  the 
proposal,  the  Commission  finds  that  the 
proposed  rule  is  designed  to  protect 
investors  and  the  public  interest  by 
permitting  the  Exchange  to  better 
surveil  the  activities  of  specialists  and 
registered  clerks  that  utilize  the 
BEACON  remote  access  system."  The 
Commission  also  finds  for  the  same 
reasons  that  the  proposed  rule  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

Each  BEACON  Remote  terminal  will 
be  specifically  identified  and  associated, 
by  the  use  of  the  ETP,  with  an 
authorized  and  qualified  specialist  or 
registered  clerk. '«  Any  activity  taking 
place  on  each  terminal  will  be  directly 
attributable  to  an  individual  specialist 
or  registered  clerk.  According  to  the 
Exchange,  the  ETP  is  a  necessary  device 
which  should  assist  it  in  attempting  to 
replicate  the  visual  siureillance  of  user 
terminals  on  the  Exchange  floor. 

Although  BEACON  Remote  registered 
clerks  will  be  required  to  obtain  an  ETP, 
there  is  nothing  in  the  ETP  which  will 
grant  them  any  more  rights  or  privileges 
than  a  current  on-floor  registered  clerk 
possesses.  Registered  clerks  will  be 
under  the  direct  physical  supervision  of 
a  specialist  at  all  times.  It  should  also 
be  noted  that  if  an  ETP  registered  clerk 
were  to  leave  a  firm  a  new  ETP 
application  would  be  required  for  a  new 
clerk. 

Under  the  Exchange's  proposal,  ETPs 
must  be  approved  by  the  Exchange,  In 
addition,  each  speciaUst  imit  must  have 
a  registered  seat  assigned  to  it  and  meet 
certain  other  requirements  to  issue  an 
ETP,  such  as  completion  of  the  required 
floor  training  program;  successful 


'M5  U.S.C.  78k-l. 


"  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C  78c(f}. 

"The  Conunission  notes  that  the  Exchange's 
ETPs  are  separate  and  distinct  from  other  trading 
permits  that  the  Commission  has  previously 
reviewed.  The  Exchange's  ETP  will  be  a  non- 
transferable permit  which  will  be  used  primarily  for 
surveillance  purposes,  by  allowing  the  BSE  to 
identify  each  BEACON  terminal  with  an  individual 
specialist  or  registered  clerk.  Each  BEACON  Remote 
Specialist  operation  requires  a  membership  in  the 
Exchange.  Therefore,  only  specialists  and  registered 
clerks  who  work  for  a  member  can  be  issued  an 
•  ETP.  The  ETP  is  in  addition  to  the  membership 
requirement  of  the  Exchange.  The  Exchange  notes 
that  the  ETP  does  not  constitute  membership  on  the 
Exchange,  nor  does  it  carry  with  it  any  of  the 
benefits  or  responsibilities  of  membership. 
Accordingly,  the  ETPs  do  not  raise  the  same  fair 
representation  issue  that  have  been  at  issue  with 
other  trading  permits  that  confer  certain 
membership  rights  to  non-membera. 


completion  of  the  Exchange  floor 
examination  within  90  days  of 
apphcation;  successful  completion  of 
the  Series  63  (NASAA  Uniform  State 
Law  Exam)  and  registrations  with  the 
Commonwealth  of  Massachusetts;  and 
submission  of  fingerprint  records  to  the 
Exchange.  The  Commission  generally 
believes  that  the  ETPs  should  provide 
the  BSE  with  an  adequate  monitoring 
tool  for  remote  operations.  In  addition, 
the  training  and  examination 
requirements  should  help  to  ensure  that 
remote  specialists  are  adequately 
trained  to  operate  from  a  remote 
locatioiy. 

The  proposed  rule  requires  all 
specialists  to  complete  a  floor  training 
program. '5  Under  the  Exchange's  rule, 
there  is  a  mandatory  two-week  training 
period  required  of  all  ETP  appUcants, 
This  two  week  training  period  would  be 
waived  for  current  on  floor  speciaUsts 
and  registered  clerks  who  transfer  to 
remote  specialist  operations.  The 
Commission  believes  this  waiver  is 
reasonable  because  these  on-floor 
speciaUsts  and  registered  clerks  already 
have  had  the  required  training. 

The  rule  also  allows  for  a  waiver  of 
the  floor  training  requirement  in 
exceptional  circumstances  if  other 
arrangements  are  made  with  and 
approved  by  the  Exchange.  The  BSE 
may  only  grant  the  waiver  if  it  is 
assured  that  the  person  requesting  the 
waiver  has  made  other  arrangements 
that  ensure  the  person  meets  all  of  the 
specific  training  requirements 
designated  in  the  BSE  rule.  The  rule 
also  states  that  the  on-floor  training 
period  will  not  be  waived  for  easily 
remedied  reasons  such  as  geographical 
location  or  inconvenience.  The  BSE 
stated,  however,  that  there  may  be  other 
situations  whereby  the  Exchange  may 
deem  it  appropriate  to  accept  an 
alternative  training  venue  or  program.  In 
justification  for  this  waiver  the 
Exchange  has  stated  that  it  does  not 
want  to  limit  itself  from  considering 
other  circumstances  which  may  arise  in 
the  future,  which  could  delay  or  prevent 
a  firm  from  commencing  or  conducting 
business. 

While  the  Commission  would  be 
extremely  concerned  about  waivers  of 
appropriate  training,  it  appears  that  the 
Exchange  has  drafted  its  rule  narrowly 
to  only  deal  with  exceptional 
circumstances.  Fvuther,  the  rule 
specifically  requires  anyone  receiving  a 
waiver  to  be  appropriately  trained  and 


"This  requirement  is  in  concert  with  the  two- 
week  training  program  mandated  in  BEACON 
Remote  rule  for  specialists  specificallv  (see  Chapter 
XXXUI,  BEACON,  Section  9,  BEACON  Remote, 
Commentary). 
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meet  all  the  training  requirements. '« 
Accordingly,  the  Commission  has 
decided  to  approve  this  portion  of  the 
Exchange's  proposal.  The  Commission, 
however,  requests  the  Exchange  to 
carefully  monitor  the  use  of  exceptional 
waivers  to  ensure  they  are  only  used  in 
accordance  with  the  standards  in  the 

rule. 

The  Commission  also  finds  that  the 
proposed  rule  should  assist  the 
Exchange  in  promoting  economically 
efficient  execution  of  securities 
transactions  and  fair  competition 
consistent  with  section  11 A  of  the  Act.'^ 
The  proposed  rule  is  designed  ta 
support  remote  access  of  the  BEACON 
trading  system.  Each  specialist  unit 
identified  by  the  member  firm  will  be 
assigned  an  accoimt  ("give  up")  and 
will  be  evaluated  under  the  Exchange's 
Specialist  Performance  Evaluation 
Program,  which  ciurently  measures 
performance  in  several  separate 
categories  comprising  a  relative  overall 
performance  pinking.  This  provision, 
along  with  other  provisions  of  the 
proposed  rule,  should  assist  the 
Exchange  in  efficient  and  effective 
market  operations. 

In  summary,  the  Commission  believes 
that  the  issuance  of  ETPs  imder  the 
requirements  outlined  above  should  aid 
and  support  the  development  of  the 
Exchange's  remote  specialists  operation. 
All  of  the  requirements  in  the  remote 
specialists  niles  will  remain  in  place 
and  must  be  followed.  As  noted  above, 
the  ETPs  are  not  intended  to  transfer 
any  specialist  membership  or  trading 
rights  but  are  primarily  a  survelliance 
tool.  In  addition,  remote  specialists  and 
registered  clerks  are  not  permitted  to  do 
anything  different  from  Exchange 
specialist  imits  operating  on  the  floor. 
Based  on  the  above,  the  Commission 
believes  the  proposal  should  be 
approved  consistent  with  the  Act. 

"The  Commission  finds  good  cause  for 
approving  Amendments  No.  2  and  -3 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  2 
clarifies  when  BSE  may  waive  the 
required  two  week  on-floor  training  for 
ETJP  applicants.  In  addition. 
Amendment  No.  2,  clarifies  that  a 
registered  clerk  in  a  remote  specialist 
operation,  who  has  qualified  for  an  ETP, 
will  be  operating  under  the  direct 
supervision  of  a  registered  specialist, 
just  as  a  registered  clerk  is  supervised 
on  the  floor  of  the  Exchange. 
Amendment  No.  3  deletes  the  privison 
that  permitted  BSE  to  waive  the  floor 
examination  requirement  for  BEACON 


Remote  specialists.  Both  Amendments 
clarify  and  strengthen  BSE's  proposal. 
In  addition,  the  Amendments  modify 
the  proposal  to  make  it  consistent  with 
other  BSE  rules.  Those  Amendments 
did  not  change  the  imderlying  nature  of 
the  original  proposal  that  was  noticed 
for  comment,  and  for  which  no 
comments  were  received.  Based  on  the 
above  the  Commission  believes  that 
good  cause  exists,  consistent  with 
section  6(b){5)  i*  and  19(b)(2) »»  of  the 
Act,  to  accelerate  approval  of 
Amendments  No.  2  and  3. 

in  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  No. 
2  and  3,  including  whether  it  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  file 
number  SR-BSE-00-13  and  should  be 
submitted  by  January  25,  2001. 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-BSE-00-13, 
including  Amendments,  No.  1,  No.  2 
and  No.  3,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority.  2° 

Jonathan  G.  Kate, 

Secretary. 

[FR  Doc.  01-156  Filed  1-3-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43768;  File  No.  SR-NASD- 
00-74] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accalorated  Approval  on  a  Temporary 
Basia  Until  January  31, 2001  of 
Proposed  Rule  Changs  by  National 
Association  of  Sscurltiss  Dealers,  Inc. 
Relating  to  EWN II  Fees  for 
Sut)8criber8  Who  Are  Not  NASD 
Members 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
14,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly-owned  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  Terms  of  Substances  of  the 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  hic.  ("NASD"),  through  its 
wholly-owned  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  is 
herewith  filing  a  proposed  rule  change 
to  increase  the  fees  associated  with  the 
Enterprise  Wide  Network  U  ("EWN  U") 
to  pass  on  costs  related  to  increasing  its 
capacity.  The  proposed  rule  change  is 
intended  to  amend  the  current  fee 
schedule  for  subscribers  who  are  not 
members  of  the  NASD.  Nasdaq  is  filing 
a  parallel  rule  filing  to  effect  the  same 
amendments  to  the  EWN  11  fee  structure 
to  apply  to  NASD  members.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  imderlined; 
proposed  deletions  are  in  brackets. 

NASD  Rule  7010.  System  Services 

(a)-(e)  No  Change 

(f)  Nasdaq  Workstation  Service 

(1)  No  Change 

(2)  The  following  charges  shall  apply 
to  the  receipt  of  Level  2  or  Level  3 
Nasdaq  Service  via  equipment  and 
communications  linkages  prescribed  for 
the  Nasdaq  Workstation  II  Service: 


•■  See  supra  note  8. 
"15U.S.C78k-l. 


>»  15  U.S.C  78f(b)(5). 
"15  U.S.C  78s(b)(2). 
»oi7  CFR  200.30-3(a)(12). 


'  15  U.S.C  78s(b)(l). 
*17CFR240.19b-4. 
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Service  Charge:  [$l,500]$I,875/month 
i>er  service  delivery  platform  ("SDP") 
from  December  1,  2000  through 
February  28,  2001;  $2,035/month  per 
SDP  heanning  March,  1,  2001. 

Display  Charge:  $525/month  per 
presentation  device  ("PD"). 

Additional  Circuit/SDP  Charge: 
[$2,700]  S3,075/month  ^m  December 
1,  2000  through  February  28,  2001.  and 
$3, 235 /month  beginning  March  1, 
2001* 

A  subscriber  that  accesses  Nasdaq 
Workstation  II  Service  via  an 
application  programming  interface 
("API")  shall  be  assessed  the  Service 
Charge  for  each  of  the  subscriber's  SDPs 
and  shall  be  assessed  the  Display  Charge 
for  each  of  the  subscriber's  API  linkages, 
including  an  NWn  substitute  or  quote- 
update  facility.  API  subscribers  also 
shall  be  subject  to  the  Additional 
Circuit/SDP  Charge. 

*No  change  to  footnotes 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
the  subscriber  fees  applicable  to 
subscribers  to  Nasdaq  Workstation  II 
("NWII")  who  are  not  NASD  members. 

In  1994,  Nasdaq  rolled  out  the  NWn 
service,  which  provided  many 
enhancements  to  the  then-existing 
Nasdaq  Workstation  service.  ^  As  part  of 
the  NWn  rollout,  Nasdaq  installed  a 
network,  known  as  the  Enterprise  Wide 
Network  ("EWN  I"),  to  delivery  NWn 
functionality.  To  access  NWII  service, 
each  subscriber  location  has  at  least  one 
service  delivery  platform  ("SDP")  or 
server,  that  resides  on  the  network  and 
connects  to  Nasdaq  by  a  dedicated 


circuit.  The  SDP  functions  as  the 
subscribers  gateway  from  the  NWn  to 
the  enterprise  wide  network.  Each  SDP 
currently  is  permitted  to  support  up  to 
eight  presentation  devices  ("PD"),  or 
Nasdaq  Workstation  lis,  although  a  firm 
may  elect  to  have  fewer  than  eight  PDs 
on  a  single  SDPl  In  addition,  a 
subscriber  may  obtain  NWII  service 
through  an  application  programming 
interface  ("API"),  which  essentially 
allows  a  firm  to  obtain  NWII  Service 
using  the  firm's  own  hardware  {e.g., 
personal  computer)  and  software 
systems  to  access,  display,  interface 
with,  and  operate  NWn  service. 

Due  to  the  ongoing  growth  in  the 
Nasdaq  market  and  increases  in  daily 
share  volume  after  EWN  I  was 
installed,*  Nasdaq  became  concerned  in 

1997  that  its  existing  enterprise  wide 
network  capacity  was  rapidly 
approaching  maximization.  Specifically, 
the  network's  bandwith — the  amount  of 
data  that  can  be  transmitted  through  a 
given  communications  circuit  in  a  fixed 
amount  of  time — could  only  handle  one 
one-half  billion  shares  per  day.  EWN  I 
was  expected  to  reach  maximum  circuit 
capacity  during  the  second  quarter  of 
1999.S  To  avoid  the  potential  for  any 
disruption  to  the  Nasdaq  market, 
Nasdaq  contracted  in  late  1997  with 
MCI  Communications  Corporation 
("MCI")  to  build  a  new  network— EWN 
n — ^to  accommodate  increased  usage  and 
provide  increased  circuit  capacity. 

According  to  Nasdaq,  EWN  II  is  a 
significant  improvement  over  EWN  I. 
Among  other  things,  the  system  is  fully 
scaleable  and  twice  as  fast  as  EWN  I. 
The  network  was  originally  built  with  a 
128  kilobit  ("kb")  data  stream  feed 
speed  scaleable  up  to  Tl  speed  (1544 
kilobits)  levels.  Nasdaq  began 
converting  subscribers  to  EWN  n  in 

1998  and  completed  the  conversion  in 
1999.  In  conjunction  with  the 
conversion,  the  Nasdaq  filed  fee 
increases  which  became  effective  in 
1998,  relating  to  EWN  11.^ 

Since  that  time,  Nasdaq  share  volume 
has  continued  to  increase  dramatically. 
The  highest  average  daily  share  volume 
for  a  month  in  2000  was  just  over  2 
billion  shares,  compared  to  less  than  1.5 
billion  in  1999,  and  less  than  1  bilUon 
in  1998.  The  highest  peak  share  volume 


'  hfWII  provides  a  windows-based  environment 
and  several  data  management  facilities  not 
previously  available  in  Nasdaq's  former  (pr8-1994) 
workstation  service. 


*  When  Nasdaq  installed  EWN  I,  Nasdaq's  average 
daily  share  volume  (for  1994)  was  295  million  and 
projections  showed  that  the  average  daily  share 
volume  for  1997  would  be  520  million.  In  1997, 
however,  average  daily  share  volume  was  650 
million. 

^  Similar  to  any  other  private  network.  EWN  I  was 
designed  to  have  a  maximum  circuit  capacity  (i.e. 
2,  100  circuits). 

®  See  Securities  Exchange  Act  Rel.  Nos.  40434 
(Sep.  11,  1998).  63  FR  49937,  and  40716  (Dec.  2. 
1998).  63  FR  66619. 


day  in  2000  was  just  under  3  billion 
shares,  compared  to  imder  2  billion  in 
1999,  and  just  over  1  billion  in  1998. 
The  highest  actual  cumulative  share 
volume  for  a  month  occurred  twice  in 
2000  at  over  40  billion  shares,  compared 
to  over  30  billion  in  1999.  and  almost 
20  billion  in  1998.  In  March  2000,  share 
volume  increased  by  over  103% 
compared  to  March  1999.  In  April  2000, 
the  peak  share  volume  increased  by  over 
103%  compared  to  April  1999. 

To  accommodate  these  increases, 
Nasdaq  expanded  the  EWN  n 
bandwidth  from  128  kb  to  192  kb  in 
October  2000.  The  expanded  bandwidth 
also  gives  Nasdaq  the  ability  to  support 
new  products  as  they  are  introduced 
and  future  trading  applications  that  will 
be  developed.  As  a  result  of  expansion 
to  a  192  kb  bandwidth,  the  fees  that 
WorldCom  ^  charges  Nasdaq  have 
increased  by  $375  per  month  per  circuit. 
Nasdaq  proposes  on  these  costs  to 
subscribers  for  the  billing  period 
covered  by  December  1,  2000  through 
February  28,  2001. 

In  order  to  accommodate  additional 
increases  in  volume  expected  to 
accompany  decimalization,  Nasdaq  will 
expand  EWN  II  bandwidth  to  256kb, 
and  consequenUy,  the  fees  that 
WorldCom  changes  Nasdaq  will 
increase  by  an  additional  $160  per 
month  per  circuit.  As  of  December  2000, 
Nasdaq  projects  that  decimalization  in 
peimy  increments  will  significantly 
increase  the  number  of  quote  updates, 
such  that  on  high  volume  days,  a  192  kb 
bandwidth  would  be  inadequate  to 
support  quote  traffic.  Therefore.  Nasdaq 
proposes  to  pass  on  the  costs  associated 
with  the  increase  to  a  256  kb  bandwidth 
effective  March  1,  2001. 

Under  the  proposal,  the  fee  charges  to 
a  subscriber  for  an  SDP  would  increase 
from  $1,500  per  month  for  each  server 
to  $1,875  per  month  for  December  1, 
2000  through  February  29,  2001,  and 
then  to  $2,035  per  month,  begiiming 
March  1,  2001.  The  charge  for  an 
additional  circuit  would  increase  frt>m 
$2,700  per  month  to  $3,075  per  month 
from  December!,  2000  through 
February  28,  2001,  and  then  increase 
again  on  March  1.  2001  to  $3,235  per 
month.^ 


'  MQ  and  WorldCom  merged  in  September  1998. 

*  As  noted  above,  a  Tl  circuit  supports  up  to  six 
SDPs,  and  an  SDP  supports  up  to  eight  PDs.  A 
subscriber  will  be  subject  to  the  additional  circuit 
charge  when  the  subscriber  has  not  maximized 
capacity  on  its  SDPs  by  placing  eight  PDs  and/or 
API  servers  on  an  SDP:  in  such  case,  the  NASD/ 
Nasdaq  will  chaise  the  additional  circuit  charge  for 
those  "underutilized"  SDPs  (the  difference  between 
the  number  of  SDPs  a  subscriber  has  and  the 
number  of  SDPs  the  subscriber  would  need  to 
support  its  PDs  and/or  API  servers,  assuming  an 

Continued 
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Although  NASD  Rule  7010(f)(2) 
generally  applies  to  both  members  and 
non-member  subscribers  to  NWII 
service,  this  filing  will  only  effect  a 
change  to  the  fees  charged  to  subscribers 
who  are  not  NASD  members.  Nasdaq  is 
filing  a  separate  but  virtually  identical 
rule  change  to  impose  the  proposed  new 
fees  on  NASD  members. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act,^  which  requires  that  the  rules  of  the 
NASD  provide  for  the  eiquitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  The  proposed  fees, 
which  will  only  apply  to  those  who 
utilize  NWH  service,  simply  pass  on  the 
costs  associated  with  increasing  the 
capacity  of  EWN  II  to  keep  pace  with 
volume  increases.  Ensuring  adequate 
capacity  is  absolutely  essential  to 
protecting  the  integrity  of  the  Nasdaq 
market,  maintaining  the  confidence  of 
the  investing  public,  and  preparing  for 
decimalization. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Member,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


eight-to-one  ratio).  A  subscriber  also  will  be  subject 
to  the  additional  circuit  charge  when  the  subscriber 
has  not  maximized  capacity  on  its  Tl  circuits  by 
placing  six  SDPs  on  a  Tl  circuit.  This  pricing 
structure  encourages  subscribers  to  maximize 
circuit  capacity  and  is  aimed  at  preventing  the 
prematiue  exhaustion  of  such  capacity. 
•15U.S.C.  78o-3(b)(5). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-74  and  should  be 
submitted  by  January  25,  2001. 

IV.  Conmiission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed  the 
Nasdaq's  proposed  rule  change  and 
finds,  for  the  reasons  set  forth  below, 
that  the  proposal  is  consistent  with  the 
requirements  of  section  15  A  of  the 
Act  1°  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  sections  15A(b)(5)  of  the 
Act.**  Section  15A(b)(5)  requires  that 
the  rules  of  a  registered  seciuities 
association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.  The  above  fee 
increases  proposed  by  Nasdaq  pass  on 
the  costs  associated  with  increasing  the 
capacity  of  EWN  II  to  users  of  the  NWII 
service.  The  Commission  believes  that 
such  a  fee  increase,  necessitated  by 
recent  system  voliune  increases  is  a 
reasonable  means  by  which  Nasdaq 
intends  to  ensuring  adequate  capacity  of 
its  EWN  n  system. 

Nasdaq  has  requested  that  the 
Commission  approve  this  proposed  rule 
change  on  an  accelerated  basis.  Nasdaq 
believes  that  accelerated  approval  of 
this  proposal  is  necessary  to  ensiue  that 
the  costs  associated  with  the  expansion 
of  its  network  are  allocated  imiformly 
among  all  NWII  subscribers,  regardless 
of  whether  they  are  members  or  non- 
members.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  (SR-NASD-00-74)  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (SR-NASD-00- 
74)  is  hereby  approved  on  an 


•<>15  U.S.C.  780-3. 

«•  15  U.S.C  78o-3(b)(5). 

"  15  U.S.C  78«(bX2). 


accelerated  basis.  The  rule  change  has 
become  effective  as  of  December  1 ,  2000 
and  will  remain  in  effect  until  January 
31,  2001. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'^ 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  01-151  Filed  1-3-01;  8:45  am) 

BIUJNO  CODE  M1(MI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43769;  RIe  No.  SR-NAS[>- 
00-73] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Profxwed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  EWN  II  Fees  for  NASD 
Members 

December  22,  2000. 

Fhirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
13,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  in  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  his  proposal  as  one 
establishing  or  changing  a  due,  fee  or 
other  charge  imposed  by  the  self- 
regulatory  organization  under  section 
19(b)(3)(A){ii)  of  the  Act,  which  renders 
the  rule  effective  upon  Commission 
receipt  of  this  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  hic.  ("NASD"),  through  its 
wholly-owned  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  is 
herewith  filing  a  proposed  rule  change 
to  increase  the  fees  associated  with  the 
Enterprise  Wide  Network  II  ("EWN  II") 
to  pass  on  costs  associated  with 
increasing  its  capacity.  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee  or 


•'  17  CFR  200.30-3(a)(12). 
>  15  U.S.C  7fe(b)(l)- 
»17CFR240.19b-4. 
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other  charge  imposed  by  the  self- 
regulatory  organization  imder  section 
19(b)(3)(A)(ii)  of  the  Act,  which  renders 
the  rule  effective  upon  Commission 
receipt  of  this  filing.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  underlined;  proposed 
deletions  are  in  brackets. 

NASD  Rule  7010.  System  Services 

(a)-(e)  No  Change 

(f)  Nasdaq  Workstation  Service 

(1)  No  Change 

(2)  The  following  charges  shall  apply 
to  the  receipt  of  Level  2  or  Level  3 
Nasdaq  Service  via  equipment  and 
communications  linkages  prescribed  for 
the  Nasdaq  Workstation  II  Service: 

Service  Charge:  [$l,500)SJ,875/month 
per  service  delivery  platform  ("SDP") 
from  December  13,  2000  through 
February  28,  2001;  $2, 035 /month  per 
SDP  beginning  March  1,  2001 . 

Display  Charge:  $525/month  per 
presentation  device  ("PD"). 

Additional  Circuit/SDP  Charge: 
[$2,700]S5,075/month  from  December 
13,  2000  through  February  28.  2001,  and 
$3,235/month  beginning  March  1, 
2001." 

A  subscriber  that  accesses  Nasdaq 
Workstation  n  Service  via  an 
application  programming  interface 
("API")  shall  be  assessed  the  Service 
Charge  for  each  of  the  subscriber's  SDPs 
and  shall  be  assessed  the  Display  Charge 
for  each  of  the  subscriber'  API  linkages, 
including  an  NWII  substitute  or  quote- 
update  facility.  API  subscribers  also 
shall  be  subject  to  the  Additional 
Circuit/SDP  Charge. 

*No  change  to  footnotes. 
***** 

'  n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Nasdaq  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
the  subscriber  fees  applicable  to  NASD 


members  that  use  the  Nasdaq 
Workstation  11  ("NWH"). 

hi  1994,  Nasdaq  rolled  out  the  NWII 
service,  which  provided  many 
enhancements  to  the  then-existing 
Nasdaq  Workstation  service.  ^  As  part  of 
the  NWn  rollout,  Nasdaq  installed  a 
network,  known  as  the  Enterprise  Wide 
Network  ("EWN  I"),  to  dehver  NWD 
fimctionality.  To  access  NWD  service, 
each  subscriber  location  has  at  least  one 
service  delivery  platform  ("SDP"),  or 
server,  that  resides  on  the  network  and 
connects  to  Nasdaq  by  a  dedicated 
circuit.  The  SDP  functions  as  the 
subscriber's  gateway  from  the  NWD  to 
the  enterprise  wide  network.  Each  SDP 
currently  is  permitted  to  support  up  to 
eight  presentation  devices  ("PD"),  or 
Nasdaq  Workstation  lis,  although  a  firm 
may  elect  to  have  fewer  than  eight  PDs 
on  a  single  SDP.  In  addition,  a 
subscriber  may  obtain  NWII  service 
through  an  application  programming 
interface  ("API"),  which  essentially 
allows  a  firm  to  obtain  NWII  Service 
using  the  firm's  own  hardware  [e.g., 
personal  computer)  and  software 
systems  to  access,  display,  interface 
with,  and  operate  NWD  service. 

Due  to  the  ongoing  growth  in  the 
Nasdaq  market  and  increases  in  daily 
share  volume  after  EWN  I  was 
installed,*  Nasdaq  became  concerned  in 
1997  that  its  existing  enterprise  wide 
network  capacity  was  rapidly 
approaching  maximization.  Specifically, 
the  network's  bandwidth — the  amount 
of  data  that  can  be  transmitted  through 
a  given  communications  circuit  in  a 
fixed  amount  of  time — could  only 
handle  one  and  one-half  billion  shares 
per  day.  EWN  I  was  expected  to  reach 
maximum  circuit  capacity  during  the 
second  quarter  of  1999.5  Jq  avoid  the 
potential  for  any  disruption  to  the 
Nasdaq  market,  Nasdaq  contracted  in 
late  1997  with  MCI  Communications 
Corporation  ("MCI")  to  build  a  new 
network — EWN  11 — ^to  accommodate 
increased  usage  and  provide  increased 
circuit  capacity. 

EWN  II  is  a  significant  improvement 
over  EWN  I.  Among  other  things,  the 
system  is  fully  scaleable  and  twice  as 
fast  as  EWN  I.  The  network  was 
originally  built  with  a  128  kilobit  ("kb") 

'  ^fWU  provides  a  windows-based  environment 
and  several  data  management  fiacilities  not 
previously  available  in  Nasdaq's  former  (pre-1994) 
workstation  service. 

♦When  Nasdaq  installed  EWNl,  Nasdaq's  average 
daily  share  volume  (for  1994)  was  295  million  and 
projections  showed  that  the  average  daily  share 
volume  for  1997  would  be  520  million.  In  1997. 
however,  average  daily  share  volume  was  650 
million. 

5  Similar  to  any  other  private  network,  EWN  I  was 
designed  to  have  a  maximum  circuit  capacity  (i.e., 
2.100  circuits). 


data  stream  feed  speed  scaleable  up  to 
Tl  speed  (1544  kilobits)  levels.  Nasdaq 
began  converting  subscribers  to  EWN  D 
in  1998  and  completed  the  conversion 
in  1999.  In  conjunction  with  the 
conversion,  the  Nasdaq  filed  fee 
increases  which  became  effective  in 
1998  relating  to  EWN  U.^ 

Since  that  time,  Nasdaq  share  volume 
has  continued  to  increased  dramatically. 
The  highest  average  daily  share  volume 
for  a  month  in  2000  was  just  over  2 
billion  shares,  compared  to  less  than  1.5 
billion  in  1999,  and  less  than  1  billion 
in  1998.  The  highest  peak  share  volume 
day  in  2000  was  just  under  3  billion 
shares,  compared  to  under  2  billion  in 
1999,  and  just  over  1  bilUon  in  1998. 
The  highest  actual  cumulative  share 
volume  for  a  month  occurred  twice  in 
2000  at  over  40  billion  shares,  compared 
to  over  30  billion  in  1999,  and  almost 
20  billion  in  1998.  In  March  2000,  share 
volume  increased  by  over  103% 
compared  to  March  1999.  In  April  2000, 
the  peak  share  volume  increased  by  over 
103%  compared  to  April  1999. 

To  accommodate  these  increases, 
Nasdaq  expanded  the  EWN  II 
bandwidth  from  128  kb  to  192  kb  in 
October  2000.  The  expanded  bandwidth 
also  gives  Nasdaq  the  ability  to  support 
new  products  as  they  are  introduced 
and  futiue  trading  applications  that  will 
be  developed.  As  a  result  of  expansion 
to  a  192  kb  bandwidth,  the  fees  that 
WorldCom  ^  charges  Nasdaq  have 
increased  by  $375  per  month  per  circuit 
Nasdaq  proposes  to  pass  on  these  costs 
to  subscribers  for  the  billing  period 
covered  by  December  13,  2000  through 
Februarv28,  2001.8 

In  ordier  to  accommodate  additional 
increases  in  volume  expected  to 
accompany  decimalization,  Nasdaq  will 
expand  EWN  11  bandwidth  to  256kb, 
and  consequently,  the  fees  that 
WorldCom  charges  Nasdaq  will  increase 
by  an  additional  $160  per  month  per 
circuit.  As  of  December  2000,  Nasdaq 
projects  that  decimalization  in  penny 
increments  will  significantly  increase 
the  number  of  quote  updates,  such  that 
on  high  volume  days,  a  192  kb 


*  See  Securities  Exchange  Act  Rel.  Nos.  40434 
(Sep.  11,  1998).  63  FR  49937.  and  40716  (Dec.  2. 
1998).  63  FR  66619. 

'MCI  and  WorldCom  merged  in  September  1998. 

°The  Commission  notes  the  effective  date  for  this 
proposed  fee  increase  is  December  13,  2000.  the 
date  this  filing  was  received  by  the  Commission. 
Nasdaq  has  amended  its  filing  to  change  its  stated 
effective  date  from  December  1 ,  2000  to  December 
13,  2000.  and  has  indicated  that  it  intends  to  submit 
a  separate  Tiling  pursuant  to  Section  19b-2 
proposing  to  recover  its  fees  for  the  period  of 
December  1-12,  2000.  See  Letter  from  Edward  S. 
Knight,  Executive  Vice  President  and  General 
Counsel.  Nasdaq,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation.  SEC  dated 
December  21.  2000. 
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bandwidth  woidd  be  inadequate  to 
support  quote  traffic.  Therefore,  Nasdaq 
proposes  to  pass  on  the  costs  associated 
with  the  increase  to  a  256  kb  bandwidth 
effective  March  1,  2001. 

Under  the  proposal,  the  fee  charged  to 
a  subscriber  for  an  SDP  would  increase 
firom  $1,500  per  month  for  each  server 
to  $1,875  per  month  from  December  13, 
2000  through  February  28,  2001,  and 
then  to  $2,035  per  month,  beginning 
March  1,  2001. «  The  charge  for  an 
additional  circuit  would  increase  from 
$2,700  per  month  to  $3,075  per  month 
fit)m  December  13,  2000  through 
February  28,  2001,  and  then  increase 
again  on  March  1,  2001  to  $3,235  per 
month.'" 

Although  NASD  Rule  7010(f)(2) 
generally  applies  to  both  members  and 
non-member  subscribers  to  NWn 
service,  this  filing  will  only  effect  a 
change  to  the  fees  charged  to  NASD 
members.  Nasdaq  is  filing  a  separate  but 
virtually  identical  rule  change  to  impose 
the  proposed  new  fees  on  non-member 
subscribers. 

2.  Statutory  Basis 

Nasdaq  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act,''  which  requires  that  the  rules  of 
the  NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  The  proposed  fees, 
which  will  only  apply  to  those  who 
utilize  NWn  service,  simply  pass  on  the 
costs  associated  with  increasing  the 
capacity  of  EWN  II  to  keep  pace  with 
volume  increases.  Ensiuing  adequate 
capacity  is  absolutely  essential  to 
protecting  the  integrity  of  the  Nasdaq 
market,  maintaining  the  confidence  of 
the  investing  public,  and  preparing  for 
decimalization. 


"SeeW. 

'°  As  noted  above,  a  Tl  circuit  supports  up  to  six 
SOPs,  and  an  SDP  supports  up  to  eight  PDs.  A 
subscriber  will  be  subject  to  the  additional  circuit 
charge  when  the  subscriber  has  not  maximized 
capacity  on  its  SDPs  by  placing  eight  PDs  and/or 
API  servers  on  an  SDP;  in  such  case,  the  NASD/ 
Nasdaq  will  charge  the  additional  circuit  charge  for 
those  "underutilized"  SDPs  (the  difference  between 
the  number  of  SDPs  a  subscriber  has  and  the 
number  of  SDPs  the  subscriber  would  need  to 
support  its  PDs  and/or  API  servers,  assuming  an    . 
eight-to-one  ratio).  A  subscriber  also  will  be  subject 
to  the  additional  circuit  charge  when  the  subscriber 
has  not  maximized  capacity  on  its  Tl  circuits  by 
placing  six 

"15U.S.C.  78o-3(bK5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any^urden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  nile  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)(ii)  '^  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.'^  At  any  time  within  60days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-00-73  and  should  be 
submitted  by  January  25,  2001. 


For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'* 

Jonathan  G.  Katz, 

Secretory. 

[FR  Doc.  01-152  Filed  1-3-01;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  ttie 
Assessment  of  Fees  for  Automated 
Confirmation  Transaction  Service 

December  22,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
5,  2000,  the  National  Association  of 
Seciuities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  The  Nasdaq  Stock 
Market,  hic.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  Association 
under  section  19(b)(3)(A)(ii)  of  the  Act,^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to:  (1)  Reduce  the 
fee  charged  for  Automated  Give-Up 
("AGU")  transactions '»  processed  by  the 
Automated  Confirmation  and 
Transaction  Services  ("ACT");  and  (2) 
establish  a  separate  fee  for  the 
correction  of  transactions  already 


"  15  U.S.C.  788(b)(3)(A)(ii). 
"  17  CFR  240.19b-4(f)(2). 


'« 17  CFR  20O.3O-3(a)(12). 

» 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

M5  U.S.C.  78s(b)(3)(A)(ii). 

■*  The  AGU  transaction  is  currently  charged  the 
"Comparison"  fee  of  $0.0144/side.  Nasdaq  is 
proposing  to  carve-out  the  AGU  transaction  from 
this  existing  "Comparison"  category  and  to  reduce 
to  $0.01  the  fee  that  Nasdaq  assesses  for  these 
transactions.  Telephone  conversation  between 
Jeffrey  S.  Davis,  Assistant  General  Counsel,  Nasdaq, 
and  Joseph  P.  Morra.  Special  Counsel,  SEC, 
December  21,  2000. 
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processed  by  ACT.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 
Proposed  deletions  are  in  brackets. 


Rule  7010.  System  Services. 

(a)  through  (f)  No  Change. 

(g)  Automated  Confirmation 
Transaction  Service. 


The  following  charges  shall  be  paid 
by  the  participant  for  use  of  the 
Automated  Confirmation  Transaction 
Service  (ACT): 

Transaction  Related  Charges: 


Comparison  

Automated  Give-Up 

Late  Report— T+N  „ 

Browse/query 

Temiinal  fee  

CTCI  fee  

Service  desk 

Trade  Reporting  

Risk  Management  Charges:  .... 
Corrective  Transaction  Ciiarge: 


$0.0144/slde  per  100  shares  (minimum  400  shares;  maximum  7,500  shares). 

$0.01/side  per  100  shares  (minimum  400  shares:  ntaximum  7,500  shares) 

$0.288/side. 

$0.288/query. 

$57.00/month  (ACT  only  tenninals). 

$575.00/month. 

$57.00/month*. 

$.029/stde  (applicable  only  to  reportable  transaction  not  subject  to  trade  comparison 
through  ACT). 

$0.35/side  and  $17.50/nK>nth  per  correspondent  firm. 

$0.25/Cancet.  Error.  Inhita,  Kill,  or  'No'  portion  of  No/Was  transaction,  paid  by  report- 
ing side; 

$0.25/Breal(,  Decline  transaction,  paid  by  each  party;. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  has  set  forth  below  a  brief 
'  description  of  the  ACT  system,  followed 
by  discussion  of  the  fees  that  Nasdaq 
proposes  to  change  as  well  as  the 
fimctionality  for  which  those  fees  are 
assessed.  The  two  proposed  changes  are 
intended  to  adhere  to  the  principle  that 
system  users  should  pay  fees  based 
upon  the  functionality  they  demand  and 
the  system  usage  required  by  that 
functionality. 

Background.  ACT  is  an  automated 
trade  reporting  and  reconciliation 
service  that  speeds  the  post-execution 
steps  of  price  and  volume  reporting, 
comparison,  and  clearing  of  pre- 
negotiated  trades  completed  in  Nasdaq, 
OTC  Bulletin  Board,  and  other  over-the- 
county  securities.  ACT  handles 
transactions  negotiated  over  the  phone 
or  executed  through  any  of  Nasdaq's 
automated  trading  services.  It  also 
manages  post-execution  procedures  for 
transactions  in  exchange-listed 
securities  that  are  traded  off-board  in 


the  Third  Market.  Participation  in  Act  is 
mandatory  for  NASD  members  that  are 
members  of  a  clearing  agency  registered 
with  the  SEC,  that  have  a  clearing 
arrangement  with  such  a  member,  or 
that  participate  in  any  of  Nasdaq's 
trading  services. 

Nasdaq  market  particpants — ^Market 
Makers  and  Order  Entry  firms —  have 
specified  obligations  for  the  use  of  ACT 
when  entering,  accepting,  or  correcting 
trade  details  into  ACT.  Market  Makers 
are  obligated  to  report  trades  within  90 
seconds  of  execution  and  to  enter  trade 
details  of  all  clearable  and  internalized 
transactions  through,  among  other 
means,  the  ACT  Trade  Report  function 
of  the  Nasdaq  Workstation  11  ("NWII") 
and  Computer  to  Computer  Interface 
("CTCI").  Order  Entry  firms  are  required 
to  enter  a  version  of  the  trade  within  20 
minutes  of  execution  through,  among 
other  means,  the  ACT  Trade  Report 
function  of  the  NWn  and  CTCI  or  to 
accept  the  trade  within  20  minutes 
using  the  ACT  Trade  Scan  function. 

ACT  accepts  three  different  entries, 
each  accomplishing  a  different  objective 
and  each  using  different  levels  of  system 
resources:  Trade  Report  Only;  Clearing 
Only;  and  Trade  Report  and  Clearing. 
The  Clearing  Only  and  the  Trade  Report 
and  Clearing  transactions  are  entered  for 
trade  comparison  and  clearing.  This 
means  that  when  these  transactions  are 
entered  into  ACT  they  will  trigger  the 
system  to  go  through  the  comparison 
process  to  find  the  contra  side's 
matching  entry.  If  the  contra  side's  entry 
is  found  then  the  two  records  are 
matched  and  will  be  considered  a 
locked-in  trade  and  can  no  longer  be 
canceled.  If  no  match  is  found,  the 
transaction  remains  open  and  may  be 
cancelekl  by  the  entering  firm.  Whenever 
any  new  open  transactions  are  entered 
into  ACT  it  will  search  through  all 
existing  open  transactions  to  find  a 


match.  The  Trade  Report  Only 
transactions  is  designed  solely  to  meet 
the  NASD's  trade  reporting  rule 
obligation.  They  do  not  go  through  the 
comparison  process  in  ACT,  and  they 
may  be  canceled  by  a  user. 

Automated  Give-Up  Fee  Reduction 
("AGU").  In  a  "give  up"  arrangement,  a 
member  who  reports  or  accepts  a  trade 
in  ACT  on  behalf  of  another  member 
would  identify  in  the  ACT  screen  give- 
up  box  the  member  on  whose  behalf  the 
trade  was  being  reported  or  accepted. 
Where  the  executing  broker  accepts  a 
trade  that  has  been  reported  by  another 
member,  the  reporting  member  would 
have  to  report  the  trade  with  the 
executing  broker  as  the  contra  side  and 
identify  the  prime  brokerage  customer 
as  the  contra  side  give-up.  The 
executing  broker  may  then  accept  the 
trade  as  presented.  This  would  avoid  a 
second  trade  report  and  ensure  that  the 
prime  brokerage  customer  is  identified 
to  the  NASD. 

The  ACT  Give-Up  Automatic  Lock-in 
fimction  allows  an  introducing  broker  to 
enter  and  lock-in  a  trade  when  it  is 
responsible  for  both  sides  of  the  trade. 
This  occurs  when  two  of  its  "Give-Ups" 
trade  with  each  other  or  the  introducing 
broker  trades  with  one  of  its  own  Give- 
Up  firms.  In  the  non-automated  Give- 
Up,  the  introducing  broker  submits  a 
market-maker  entry  for  one  side  and 
either  accepts  the  trade  or  submits  an 
order-entry  firm  entry  to  match  the 
trade.  In  the  automated  system,  by 
specifying  the  Give-Up  Lock-In  feature, 
the  introducing  broker  avoids  the  need 
to  accept  the  trade  or  submit  the  order- 
entry  side.  In  other  words,  the  lock-in 
feature  will  allow  the  introducing 
broker  to  submit  just  one  entry,  not  two. 

Use  of  the  AGU  substantially  reduces 
the  use  of  Nasdaq  system  resources.  To 
process  a  non-automated  give-up 
transaction,  the  ACT  system  must  route 
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between  six  and  twelve  input  and 
output  messages.  The  use  of  the  AGU 
reduces  that  number  by  as  much  as  50 
percent.  Based  upon  this  reduction  in 
system  usage  and  the  increased  benefits 
to  market  participants,  Nasdaq  proposes 
to  reduce  the  "Comparison"  fee 
associated  with  AGU  transactions  from 
$.0144  per  100  share  block  to  $.01  per 
100  share  block  for  trades  of  between 
400  and  7,500  shares.^  This  represents 
a  substantial  savings  to  market 
participants  and  to  investors. 

ACT  Corrective  Transactions  Fee. 
Market  participants  are  required  to 
correct  trade  reports  that  are  inaccurate 
using  one  of  five  ACT  functions;  Cancel, 
Error,  Inhibit,  Kill,  No/Was,  Decline,  or 
Break  (collectively,  "Corrective 
Transactions").  Corrective  Transactions 
utilize  the  comparison  functionahty  of 
ACT,  in  that  the  system  is  required  to 
identify  a  particular  trade  and  perform 
an  operation  that  matches  the  conduct 
of  the  contra  parties  to  the  transaction. 
In  fact,  these  transactions  consume 
system  capacity  and  staff  resources 
(hsproportionate  to  those  required  for 
standard  reporting  transactions,  and 
disproportionate  to  the  fee  imposed  for 
standard  comparison  functions. 
Currently,  Nasdaq  assesses  the  standard 
comparison  fee  to  such  transactions. 

Along  with  the  rapid  growth  of 
Nasdaq  daily  trading  volume,  the 
number  of  Corrective  Transactions  is 
increasing  rapidly,  unbalancing  the 
proper  allocation  of  system  costs  to 
users  of  system  functionality. 
Accordingly,  Nasdaq  proposes 
implementing  a  $0.25  fee  charged  to  the 
reporting  party  for  Cancel,  Error,  Inhibit, 
Kill,  and  the  "No"  portion  of  "No/Was" 
trades,  as  well  as  a  $0.25  fee  per  side  for 
Break  and  Decline  transactions.  The  fee 
is  designed  to  cover  a  portion  of  the 
costs  of  processing  Corrective 
Transactions  that  have  not  previously 
been  charged  to  market  participants. 
The  proposed  fee  would  discourage  the 
unnecessary  entry  of  Corrective 
Transactions,  such  as  the  practice  of 
canceling  a  niunber  of  individual  trades 
and  re-entering  a  single  bimched  trade 
to  avoid  ACt  fees.  Nasdaq  notes  that 
numerous  self-regulatory  organizations 
already  impose  comparable  fees  for 
corrective  transactions,  such  as  Nasdaq 
is  proposing  here. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 


Act,*  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
fecilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Nasdaq  beUeves  that  the 
proposed  rule  change  is  wholly 
consistent  with  the  purposes  of  the  Act 
in  that  it  will  provide  a  cost  effective 
and  efficient  mechanism  to  report 
trades,  and  therefore  facilitates 
clearance  and  settlement.  Additionally, 
Nasdaq  believes  the  proposed  rule 
change  will  enhance  the  process  by 
which  members  engage  in  the 
comparison  and  clearing  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  was 
effective  upon  filing  with  the 
Commission  piirsuant  to  section 
19(b){3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Association.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposal  is 


consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cop)ring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-00-71  and  shovdd  be 
submitted  by  January  25,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  01-153  Filed  1-3-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43765;  File  No.  SR-NASD- 
99-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Requiring  Registration  of 
Chief  Compliance  Officers 

December  21.  2000.  /' 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on 
September  20, 1999,  the  National 
Association  of  Secvuities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  m  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  NASD  Regulation  filed 


'  The  AGU  transaction  is  currently  charged  the 
ACT  "Comparison"  fee  because  it  uses  the  ACT 
Comparison  functionality.  See  footnote  4,  supra. 


»t5U.S.C.  78o-3(b)(6). 
'15  U.S.C.  78s(b)(3)(AUii). 
•  17  CFR  240.igb-4(f)(2). 


» 17  CFR  200.3O-3(a)(l2). 
» 15  U.S.C  788(bKl). 
»17CFR240.19b-4. 
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Amendment  Nos.  1  ^  and  2  *  to  the 
proposed  rule  change  on  December  11, 
2000  and  December  6,  2000, 
respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  1022(a)  to  require 
chief  compliance  officers  to  register 
writh  the  NASD  as  general  securities 
principals.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

1022.  Categories  of  Principal 
Registration 

(a)  General  Securities  Principal 

Each  person  associated  with  a 
member  who  is  included  within  the 
definition  of  principal  in  Rule  1021,  and 
each  person  designated  as  a  Chief 
Compliance  Officer  on  Schedule  A  of 
Form  BD,  shall  be  required  to  register 
with  the  Association  as  a  General 
Seciuities  Principal  and  shall  pass  an 
appropriate  qualification  examination 
before  such  registration  may  become 
effective  unless  [his]  such  person 's 
activities  are  so  limited  as  to  quahiy 
[him]  such  person  for  one  or  more  of  the 
limited  categories  of  principal 
registration  specified  hereafter.  A 
person  whose  activities  in  the 
investment  banking  or  securities 


'  See  Letter  dated  October  28. 1999,  from  Alden 
8.  Adkins,  Senior  Vice  President  and  General 
Counsel,  NASD  Regulation,  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission 
("Amendment  No.  1").  Amendment  No.  1  clarifies 
that  if  a  person  becomes  a  chief  compliance  officer 
for  the  first  time  after  the  effective  date  of  the 
proposed  rule  change  for  a  dual  New  York  Stock 
Exchange  and  NASD  member,  that  person  may  elect 
to  take  the  New  York  Stock  Exchange  Series  14 
exam,  and  would  not  be  required  to  take  NASD 
Series  24  exam. 

*  See  Letter  dated  December  1,  2000,  from  Alden 
S.  Adkins,  Senior  Vice  President  and  General 
Counsel.  NASD  Regulation,  to  Jack  Drogin, 
Assistant  Director,  Division,  Commission 
("Amendment  No.  2").  Amendment  No.  2  limits  the 
grandfathering  provisioti  of  the  proposed  rule 
change  to  individuals  who  have  been  designated  as 
chief  compliance  officers  on  Schedule  A  of  Form 
BD  for  at  least  two  years  immediately  prior  to  the 
affective  date  of  the  proposed  rule  change  and  who 
have  not  been  subject  within  the  previous  ten  years 
lot  (1)  Any  statutory  disqualification  as  defined  in 
Section  3(a)(39)  of  the  Act;  (2)  a  suspension;  or  (3) 
the  imposition  of  a  fine  of  SS.OOO  or  more  for  a 
violation  of  any  provision  of  any  securities  law  or 
regulation,  or  any  agreement  with  or  rule  or 
standard  of  conduct  of  any  securities  governmental 
agency,  securities  self-regulatory  organization,  or  as 
imposed  by  any  such  regulatory  or  self-regulatory 
organization  In  connection  with  a  disciplinary 
proceeding. 


business  are  so  limited  is  not,  however, 
precluded  from  attempting  to  become 
qualified  for  registration  as  a  General 
Securities  Principal,  and  if  qualified, 
may  become  so  registered.  Each  person 
seeking  to  register  and  qualify  as  a 
General  Seciuities  Principal  must,  prior 
to  or  conciurent  with  such  registration, 
become  registered,  piusuant  to  the  Rule 
1030  Series,  either  as  a  General 
Securities  Representative  or  as  a 
Limited  Representative-Corporate 
Securities.  A  person  who  has  been 
designated  as  a  Chief  Compliance 
Officer  on  Schedule  A  of  Form  BDfor 
at  least  two  years  immediately  prior  to 
[insert  effective  date  of  proposed  rule 
change]  and  who  has  not  been  subject 
within  the  last  ten  years  to  any  statutory 
disqualification  as  defined  in  Section 
3(a)(39)  of  the  Act;  a  suspension;  or  the 
imposition  of  a  fine  of  $5,000  or  more 
for  violation  of  any  provision  of  any 
securities  law  or  regulation,  or  any 
agreement  vrith  or  rule  or  standard  of 
conduct  of  any  securities  governmental 
agency,  securities  self-regulation 
organization,  or  as  imposed  by  any  such 
regulatory  or  self-regulatory 
organization  in  connection  with  a 
disciplinary  proceeding  shall  be 
required  to  register  as  a  General 
Securities  Principal,  but  shall  be  exempt 
from  the  requirement  to  pass  the 
appropriate  Qualification  Examination. 
If  such  person  has  acted  as  a  Chief 
Compliance  Officer  for  a  member  whose 
business  is  limited  to  the  activities 
described  in  Rule  1022(d)(1)(A)  or  Rule 
1022(e)(2),  he  or  she  shall  be  exempt 
from  the  requirement  to  pass  the 
appropriate  Qualification  Examination 
only  if  he  or  she  registers  as  a  Limited 
Principal  pursuant  to  Rules  1022(d)  or 
Rule  1022(e),  as  the  case  may  be,  and 
restricts  his  or  her  activities  as  required 
by  such  registration  category.  A  Chief 
Compliance  Officer  who  is  subject  to  the 
Qualification  Examination  requirement 
shall  be  allowed  a  period  of  90  calendar 
days  following  [insert  effective  date  of 
proposed  rule  change)  within  which  to 
pass  the  appropriate  Qualification 
Examination  for  Principals. 
*        *        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 


NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  purpose  of  the  proposed  rule 
change  is  to  require  the  chief 
compliance  officer  designated  on 
Schedule  A  of  a  member's  Form  BD  to 
be  registered  as  a  principal.  Some  chief 
compliance  officers  may  already  be 
registered  as  a  principal  due  to  other 
NASD  rule  requirements.  For  example, 
NASD  Rule  3010(a)(8)  requires  each 
member  to  designate  and  specifically 
identify  to  the  NASD  one  or  more 
principals  who  are  required  to  review 
the  member's  supervisory  system, 
procediues,  and  inspections 
implemented  by  the  member  and  take 
appropriate  action  reasonably  designed 
to  achieve  the  member's  compliance 
with  applicable  seciuities  laws  and 
regulations.  For  some  members,  the 
chief  compliance  officer  is  one  of  these 
designated  principals.  For  other 
members,  the  chief  compliance  officer 
may  already  be  registered  as  a  principal 
because  he  or  she  is  an  officer  of  the 
member  or  otherwise  engaged  in  the 
member's  investment  banking  or 
securities  business  in  a  manner  that 
requires  principal  registration  under 
NASD  Rule  1021. 

For  other  members,  however,  chief 
compliance  officers  may  not  be 
registered.  Rule  1021(a),  which  sets 
forth  the  requirements  for  principal 
registration,  states  that  a  member  "may" 
make  or  maintain  an  application  for 
principal  registration  for  certain 
personnel,  including  compliance 
personnel.  The  negative  implication  of 
this  provision  is  that  compliance 
personnel  are  not  required  to  be 
registered,  but  that  a  member  may 
choose  whether  to  register  an  individual 
with  compliance  responsibilities.  Some 
members  have  chosen  not  to  register  any 
compliance  personnel. 

NASD  Regulation  believes  that  the 
chief  compliance  officer  of  a  member,  as 
designated  on  Schedule  A  of  the  Form 
BD,  should  be  registered  as  a  principal. 
Chief  compliance  officers  generally 
advise  registered  representatives  and 
other  principals  on  compliance  issues 
and  devise  compliance  systems  and 
procedures  for  the  firm  as  a  whole.  As 
such,  a  chief  compliance  officer  should 
be  able  to  demonstrate  his  or  her 
knowledge  through  a  qualifications 


X 


832 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Notices 


examination  and  be  subject  to 
continuing  education  requirements. 

Under  the  proposed  rule  change,  the 
chief  compliance  officer  must  be 
registered  as  a  Series  24  General 
Securities  Principal,  unless  the 
member's  activities  are  limited  to 
particular  areas  of  the  investment 
banking  or  securities  business.  In  that 
case,  the  individual  may  apply  for  a 
limited  principal  registration.  For 
example,  if  a  member  sells  only  mutual 
funds,  the  chief  compliance  officer  of 
that  member  may  apply  for  registration 
as  either  a  Series  26  Limited  ftincipal — 
Investment  Company  and  Variable 
CkDntracts  Products  or  a  Series  24 
General  Securities  Principal.  Acceptable 
limited  principal  categories  for  a  chief 
compliance  officer  are  the  Series  4 
(Registered  Options  Principal),  26 
(Limited  Principal  Investment  Company 
and  Variable  Contracts  Products),  39 
(Limited  Principal  Direct  Participation 
Programs),  and  73  (Government 
Securities  Principal),  if  the  activities  of 
the  chief  compliance  officer's  firm  are 
limited  to  these  areas. 

By  requiring  chief  compliance  officers 
to  be  registered,  NASD  Regulation  is  not 
creating  a  presumption  that  they  are 
supervising  the  member's  sec\mties  or 
investment  banking  business  or 
otherwise  are  control  persons.  Some 
chief  comphance  officers  are  completely 
segregated  from  a  member's  supervisory 
structure.  As  in  the  past,  NASD 
Regulation  will  determine  whether  a 
person  is  acting  as  a  supervisor  or 
control  person  by  looking  at  the 
responsibilities  and  functions  he 
performs  for  the  member,  not  simply  his 
title. 

To  avoid  imposing  duplicative 
examination  requirements  on  dual 
NASD/New  York  Stock  Exchange 
("NYSE")  members.  NASD  Regulation 
has  determined  that  for  purposes  of 
chief  compliance  officer  registration,  it 
will  accept  the  NYSE's  Series  14 
Compliance  Official  examination  in  lieu 
of  any  of  the  NASD  principal 
examinations  noted  above.  For  example, 
if  a  person  had  passed  the  NYSE  Series 
14,  and  after  the  effective  date  of  the 
rule,  accepted  a  chief  compliance  officer 
position  with  an  NASD  member,  then 
the  person  would  not  be  required  to  take 
the  Series  24  examination.  In  addition, 
if  a  person  becomes  a  chief  compliance 
officer  for  the  first  time  after  the 
effective  date  of  the  proposed  rule 
change  for  a  dual  NASD/NYSE  member, 
that  person  may  elect  to  take  just  the 
NYSE  Series  14  exam,  and  would  not  be 
required  to  take  NASD  Series  24  exam.-*^ 


NASD  Regulation  currently  proposes 
to  make  the  rule  change  effective  on  July 
1,  2001.  A  person  who  has  been 
designated  as  a  chief  compliance  officer 
on  Schedule  A  of  Form  BD  for  at  least 
two  years  immediately  prior  to  the 
effective  date  of  proposed  rule  change 
and  who  has  not  been  subject  within  the 
last  ten  years  to  the  disciplinary 
procedures  described  in  proposed  Rule 
1022(a)  will  not  have  to  pass  the 
appropriate  qualification  examination. 
All  chief  compliance  officers 
"grandfathered"  will  be  subject  to 
continuing  education  requirements.  If 
the  chief  compUance  officer  is  registered 
as  a  Limited  Principal,  he  or  she  will  be 
exempt  fi-om  the  requirement  to  pass  the 
appropriate  qualification  examination  if 
he  or  she  restricts  his  or  her  activities 
as  required  by  such  registration 
category.  A  chief  compliance  officer 
who  is  subject  to  the  qualification 
examination  requirement  must  pass  the 
appropriate  exam  within  90  calendar 
days  of  the  effective  date  of  proposed 
rule  change.^ 

If  a  person  grandfathered  under  this 
provision  wishes  to  serve  as  a  principal 
for  any  other  function,  he  must  be 
appropriately  qualified  and  registered. 
The  grandfather  provision  applies  only 
to  the  chief  compliance  officer  function. 
Any  person  who  is  listed  as  the  chief 
compliance  officer  on  the  Form  BD  for 
the  first  time  on  or  after  July  1,  2001, 
will  be  required  to  apply  for 
registration,  pass  the  required 
examinations,  and  participate  in 
continuing  education. 

Finally,  NASD  Regulation  wishes  to 
clarify  an  interpretive  position  related  to 
the  new  chief  compliance  officer 
registration  requirement.  In  Notice  to 
Members  99-^9,  NASD  Regulation 
stated  that  a  general  counsel  of  a 
member  is  not  required  to  be  registered 
imless  he  sits  on  the  member's  board  of 
directors  or  otherwise  participates  in  the 
management  of  the  member's  securities 
or  investment  banking  business.^  NASD 
Regulation  has  determined  that  this 
interpretation  will  continue  to  apply 


after  the  effective  date  of  the  rule  even 
if  a  registered  chief  compliance  officer 
reports  directly  to  the  general  counsel 
(i.e.,  the  general  counsel  has  the  power 
to  hire  and  fire  and  direct  the  activities 
of  the  chief  compliance  officer).  NASD 
Regulation  does  not  believe  that  it  is 
necessary  at  this  time  to  impose  a 
general  registration  requirement  on 
general  counsels,  or  to  require  them  to 
be  registered  simply  because  registered 
persons  may  report  to  them. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of  section 
15A(b)(6)  of  the  Act,"  which  requires, 
among  other  things,  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  Regulation 
believes  that  adding  this  registration 
requirement  will  help  protect  investors 
and  the  public  interest  by  ensiuing  that 
chief  compliance  officers  can 
demonstrate  their  knowledge  about 
compliance  matters  and  stay  up-to-date 
with  industry  requirements  through 
continuing  education. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change,  as 
amended,  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  . 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  99-51.  NASD  Regulation 
received  sixty-one  comments  in 
response  to  the  Notice.  Thirty-seven 
commenters  favored  registration  of  chief 
compliance  officers^  and  15  were 


'  See  Amendment  No.  1,  supra  note  3. 


"  See  Amendment  No.  2,  supra  note  4. 

'  The  Notice  to  Members  further  explained  that 
an  employee  of  a  member  who  sits  on  its  board  of 
directors  is  generally  presumed  to  be  involved  in 
the  day-to-day  management  of  the  member's 
business  and  therefore  is  required  to  be  registered 
as  a  principal.  If  the  general  counsel  or  corporate 
secretary  is  not  a  director  but  has  management-level 
responsibilities  for  supervising  any  aspect  of  the 
member's  investment  banking  or  securities 
business,  he  would  have  to  be  registered  as  a 
principal.  Management  responsibilities  in  this 
context  would  include  serving  as  a  voting  member 
of  the  firm's  executive,  management,  or  operations 
committees.  A  general  counsel  may  participate  in 
such  committees'  activities  without  triggering  a 
registration  requirement  if  he  only  provides  counsel 
to  the  committee  and  does  not  vote. 


» 15  U.S.C.  78o-3(bK6). 

»  Letters  from  A.G.  Edwards  &  Sons,  Inc.  ("A.G. 
Edwards"):  American  Equity  Capital,  Inc. 
("American  Equity"):  Atlantic  Capital  Management, 
LLC  (Atlantic):  BMS  IntemaUonal  ("BMS");  Burke. 
Christensen  &  Lewis  Securities,  Inc.  ("Burke, 
Christensen"):  California  Association  of 
lnde|>endent  Broker-Dealers  ("CAIBD"):  Centennial 
Securities  Co.  ("Centennial"):  Consolidated 
Financial  Investments,  Inc.  ("Consolidated 
Financial"):  Corporate  Network  Brokerage  Services, 
Inc.  ("Corporate  Network"):  Melissa  Crockett 
("Crockett"):  Davenport  &  Company,  LLC 
("Davenport"):  Dreyfus  Brokerage  Services 
("Dreyfus  "):  Robert  A.  Eder,  Sr.  ("Eder"):  FAS 
Wealth  Management  Services.  Inc.  ("FAS  Wealth 
Management"):  Fulcrum  Financial  Advisors,  Inc. 
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opposed.  1°  Nine  commenters  did  not 
take  a  specific  position  on  requiring 
chief  compliance  officer  registration. ' ' 
Some  of  the  conunenters  who  opposed 
the  proposed  rule  change  stated  that  it 
is  not  necessary  for  chief  compliance 
officers  to  demonstrate  their  knowledge 
through  examinations  because  they 
could  not  obtain  the  position  unless 
they  were  competent  and/or  that  the 
expenses  associated  with  registration 
would  be  bxu:densome.^2  One 
commenter  stated  that  continuing 
education  programs  are  already 
available  to  compliance  persormel.^^ 
Another  commenter  stated  that  the  rule 
would  create  a  presiunption  that  the 
chief  compliance  officer  is  a  control 
person.'* 

NASD  Regulation  does  not  beUeve 
that  the  incremental  effort  required  for 
a  chief  compliance  officer  to  pass 
examinations  to  demonstrate  his 
knowledge  would  be  biudensome.  As 
noted  above,  some  chief  compliance 
officers  already  are  registered  as 
principals,  so  no  additional  requirement 
is  being  imposed  on  them.  Also.  NASD 
Regulation  does  not  believe  that  the  cost 
associated  with  registering  at  most  one 
more  person  for  each  member  is  unduly 
burdensome.  Furthermore,  required 


("Fulcrum  "):  H.C.  Wainwright  &  Co.,  Inc. 
("Wainwright");  Jackson  Securities.  Inc. 
("Jackson"):  John  Hancock  Mutual  Life  Insurance 
Company  ("John  Hancock"):  Lyim  Junkin 
("Junkin"):  Betty  Kabanek:  Don  Katz  ( "Katz"): 
Keystone  Brokerage,  Inc.  ("Keystone"):  Andrew  J. 
Lenza  ("Lenza"):  Liberty  Funds  Distributor,  Inc. 
("Liberty  Funds"):  Lincoln  Investment  Planning, 
Inc.  ("Lincoln  Investment"):  Larry  Lowman 
("Lowman  "):  Mid-Florida  Equities.  Inc.  ("Mid- 
Florida  Equities"):  MidSouth  Capital  Incorporated 
("MidSouth  Capital"): 

mlmcarthurlafon9dstsystems.com:  MML  Investors 
Services,  Inc.  ("MML"):  Nalico  Equity:  Linda  K. 
Parker  ("Parker"):  Regions  Investment  Company, 
Inc.  ("Regions");  Althea  Roberts  ("Roberts"):  SIA 
Self-Regulation  and  Supervisory  Practices 
Committee  ("SIA  Committee"):  Tradition,  Inc. 
("Tradition"):  and  Unified  Management 
Corporation  ("Unified  Management"). 

'"Letters  from  Branch  Cabell  &  Co.,  Inc.  ("Branch 
CaboU");  Charles  Schwab  &  Co.,  Inc.  ("Schwab  "): 
Mark  Geregach  ("Geregach):  George  T.  Goldman: 
Mart  Horin  ("Horin"):  Knight  Securities,  L.P. 
("Knight  Securities  "):  Eric  D.  Koval  ("Koval"): 
lizakahn@aol.com:  Joel  Martin  McTague 
("McTague"):  Orrick.  Herrington  &  Sutcliffe,  LLP: 
Princeton  Equity  Securities,  Inc.:  St.  Bernard 
Financial  Services,  Inc.:  Syndicated  Capital:  John 
Tubman:  and  Robert  Woeber  ("Woeber"). 

"  Letters  from  DMA  Management  and  Regulatory 
Consulting;  Donald  W.  Gendron  ("Gendron"); 
Investment  Company  Institute  ("la"):  Eileen 
Miotke:  Bill  MuUally:  NBC  Capital  Markets  Group, 
Inc.:  Nationwide  Life  Insurance  Company:  Lisa 
Roth;  and  The  Securities  Center,  Inc.  ("TSC").  For 
example,  some  commenters  stated  that  small  firms 
should  be  exempted  from  the  requirement  of  chief 
compliance  officer  registration.  See  Letters  from 
Gendron  and  TSC. 

"  See  Letters  from  Branch  Cabell;  Horin;  Koval: 
Schwab;  and  Woeber. 

"  See  Letter  from  Geregach. 

•«  See  Letter  from  Knight  Securities. 


annual  continuing  education  programs 
will  assist  the  chief  compliance  officer 
in  staying  current  with  regulatory 
requirements  and  developments. 
Finally,  as  stated  above,  NASD 
Regulation  will  not  presiune  that  a  chief 
compliance  officer  is  a  supervisor  or 
control  person  just  by  virtue  of  his  title. 

Twenty-six  commenters  favored  using 
the  Series  24  General  Securities 
Principal  registration  category  (or  a 
limited  principal  category  as 
appropriate);  '^  four  commenters  were 
opposed.  1*^  Only  nine  commenters 
favored  the  creation  of  a  new 
examination,'^  while  14  commenters 
opposed  it. '8  NASD  Regulation 
determined  not  to  create  a  new 
examination  because  it  beUeves  that  the 
Series  24  is  suitable  for  testing 
knowledge  of  compliance  matters,  some 
chief  compliance  officers  have  already 
taken  and  passed  it,  and  the 
development  costs  associated  with  a 
new  examination  would  have  to  be 
passed  along  to  members. 

Nine  commenters  favored  accepting 
the  NYSE  Series  in  lieu  of  the  Series 
24.19  NASD  Regulation  agrees  with 
these  commenters  and  will  accept  the 
NYSE  examination  for  piuposes  of  chief 
compliance  officer  registration. 

Most  commenters  did  not  address  the 
issue  of  whether  a  general  coimsel  who 
supervises  a  registered  chief  compliance 
officer  should  be  registered.  However, 
nine  commenters  specifically  favored 
requiring  such  a  general  coiuisel  to  be 
registered, 20  while  eight  were 
opposed.21  Only  one  of  the  commenters 
in  favor  of  general  counsel  registration 
offered  a  rationale  for  its  position. 


"  See  Letters  from  A.G.  Edwards:  Atlantic:  BMS; 
Consolidated  Financial:  Corporate  Network: 
Crockett;  Eder;  FAS  Wealth  Management:  Fulcrum; 
Jackson:  John  Hancock:  Junkin;  Keystone:  Lenza: 
Liberty  Funds;  Lincoln  Investment;  Lowman:  Mid- 
Florida  Equities;  MidSouth  Capital; 
mlmcarthurlafonedstsysteIns.com:  MML;  Parker; 
Regions;  SIA  Committee;  Tradition:  and  Unified 
Management. 

'^  See  Letters  from  American  Equity:  Burke, 
Christensen:  and  CAIBD. 

"See  Letters  from  A.G.  Edwards;  Burke, 
Christensen:  CAIBD:  Centennial;  Fulcrum;  Lenza: 
Mid-Florida  Equities:  and  Lisa  Roth. 

'*  See  Letters  from  American  Equity;  Corporate 
Network:  Eder;  Wainwright;  John  Hancock;  Katz: 
Liberty  Funds;  Lowman:  MidSouth  Capital: 
mlmcarthurlafon@dstsystems.com;  MML;  Parker: 
Regions:  and  SIA  Committee. 

'"See  Letters  from  A.G.  Edwards;  Corporate 
Network;  Davenport;  Dreyfus:  H.C.  Wainwright; 
John  Hancock;  Roberts:  Schwab:  and  SIA 
Committee. 

^°See  Letters  from  A.G.  Edwards:  Crockett: 
Davenport;  Eder:  Keystone:  MidSouth  Capital; 
MML:  NBC  Capital  Markets  Group,  hic;  and 
Tradition. 

2'  See  Letters  from  IQ:  John  Hancock:  Knight 
Securities;  Lenza:  Liberty  Funds:  McTague; 
Nationwide  Life  Insurance  Company:  Syndicated 
Capital. 


Stating  that  a  law  degree  does  not  ensure 
knowledge  of  securities  laws  and  that  a 
general  counsel  who  supervises  a  chief 
compliance  officer  is  in  effect  the  chief 
compliance  officer  himself.22  While 
NASD  Regulation  agrees  with  the  first 
reason,  it  disagrees  with  the  second.  The 
fact  that  a  chief  compliance  officer 
reports  to  another  officer  such  as  the 
general  counsel  does  not  make  that 
officer  the  "effective"  chief  compliance 
officer.  Conunenters  opposed  to 
requiring  a  general  coimsel  to  register 
stated  that  a  registration  requirement 
could  lead  firms  to  restructure  reporting 
lines,  imdermine  the  independence  of 
the  general  coiuisel,  and  improperly 
interfere  with  the  practice  of  law.^^ 
NASD  Regulation  does  not  believe  that 
a  compelling  reason  has  been  offered  at 
this  time  to  impose  a  general 
registration  requirement  on  general 
counsels  who  supervise  chief 
compliance  officers. 

Six  conunenters  opposed 
grandfathering  current  chief  compliance 
officers  (i.e.,  applying  the  proposed  rule 
change  prospectively  only).^*  NASD 
Regulation  disagrees  with  these 
commenters.  As  noted  previously,  the 
NASD  rules  to  date  have  not  expUcitly 
required  chief  compliance  officer 
registration,  and  it  would  be 
unnecessarily  burdensome  to  apply  the 
new  requirement  immediately  to  all 
persons  currently  serving  in  this 
position.  Therefore,  NASD  Regidation 
determined  to  impose  the  requirement 
only  on  persons  who  have  not  acted  as 
chief  compliance  officers  for  at  least  two 
years  immediately  prior  to  the  effective 
date  of  the  proposed  rule  change  and 
who  have  not  been  subject  within  the 
last  ten  years  to  the  disciplinary 
procedures  described  in  proposed  Rule 
1022(a). 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NASD  Regulation 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


^^  See  Letter  from  Davenport. 

"  See  Letters  bom  ICI  and  Knight  Securities. 

^*  See  Letters  from  A.G.  Edwards:  Crockett; 
Fulcrum;  MidSouth  Capital:  Parker:  and  SIA 
Committee. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-99-46  and  should  be 
submitted  by  January  25.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Johnathan  G.  Katz, 
Secretary. 
(PR  Doc.  01-154  Filed  1-3-01;  8:45  ami 
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Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Accelerating 
Approval  of  AmetKhnent  Nos.  1  and  2, 
on  a  Pilot  Basis  Ending  on  December 
21, 2001,  Relating  to  NYSe  Directs,  the 
Exchange's  Automatic  Executk>n 
Facility  for  Certain  Limit  Orders  of 
1099  Shares  or  Less 

December  22,  2000. 
I.  Introduction 

On  May  1,  2000.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Secxirities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 


thereimder,^  a  proposed  rule  change 
implementing  NYSe  Direct+,  an 
automatic  execution  facility  for  certsun 
limit  orders  of  1099  shares  or  less.  The 
proposed  nde  change  was  published  for 
public  comment  in  the  Federal  Register 
on  Jime  15,  2000.^  The  Commission 
received  one  comment  letter  regarding 
the  proposed  rule  change."'  The 
Exchange  submitted  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  on 
August  21,  2000  3  and  December  21, 
2000,^*  respectively.  This  order  approves 
the  proposed  rule  change  on  a  pilot 
basis  ending  on  December  21,  2001  and 
grants  accelerated  approval  to 
Amendment  Nos.  1  and  2.  The 
Commission  is  also  soliciting  comment 
on  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change. 

n.  Description  of  the  Proposed  Rule 
Change 

The  proposed  nde  change  establishes 
a  new  trading  platform,  NYSe  Direct+, 
for  the  automatic  execution  of  certain 


"17  CFR  2000.30-3(a)(12). 
'  15  U.S.C.  78s(bHl). 


2  17CFR240.19b-4. 

}  Securities  Exchange  Act  Release  No.  42913 
(June  8.  2000).  64  FR  55514. 

■•  Letter  from  Craig  S.  Tyle.  General  Counsel. 
Investment  Company  Institute  ("ICI")  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  July  6,  2000 
C'la  Letter"). 

^  l>etter  from  Daniel  Parker  Odell,  Assistant 
Secretary,  Exchange,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  August  17,  2000 
("Amendment  No.  1").  Amendment  No.  1  clarifies 
several  items  relating  to  Rule  1000, 1004,  and  1005. 
With  respect  to  Rule  1000,  Amendment  No.  1 
clarifies  that  orders  that  are  not  automatically 
executed  will  be  entered  in  the  auction  market,  and 
an  order  entered  into  the  auction  market  is  treated 
the  same  as  any  other  limit  order  entered  on  the 
Exchange  through  the  SuperDOT  system. 
Amendment  No.  1  also  clarifies  that  proposed  Rules 
1000(ii)  and  (v)  are,  in  effect,  examples  of  proposed 
Rule  lOOO(iv)  because  both  relate  to  situations 
where  the  Exchange's  published  bid  or  offer  is  100 
shares.  The  Exchange  further  explained  that  to 
"gap"  a  quotation  involves  setting  the  bid  and 
asked  prices  at  a  spread  udder  than  normal  in  a 
stock  in  order  to  alert  market  participants  that  a 
special  situation  exists.  With  respect  to  Rule  1004, 
Amendment  No.  1  clarifies  that  executions  of  orders 
entered  in  NYSe  Direct*  (or  "auto  ex  orders")  shall 
elect  stop  limit  orders  as  well  as  stop  orders  and 
percentage  orders  electable  at  the  price  of  such 
executions.  With  respect  to  Rule  1005,  Amendment 
No.  1  clarifies  the  prohibition  on  the  entry  of  auto 
ex  orders  within  30  seconds  for  the  same  customer 
applies  on  a  per  stock  basis.  Finally.  Amendment 
No.  1  states  that  the  Exchange  intends  to  choose  the 
stocks  eligible  for  participation  in  the  pilot  program 
for  NYSe  Direct*  based  on  a  number  of  criteria, 
including  volume,  trading  characteristics  and  floor 
location. 

"Letter  bt)m  lames  E.  Buck,  Secretary  and  Senior 
Vice  President,  Exchange,  to  Jack  Drogin.  Assistant 
Director,  Division.  Commission,  dated  December 
20.  2000  ("Amendment  No.  2").  Amendment  No.  2 
replaces  the  phrase  "is  being  completed"  with  "has 
been  agreed  upon"  in  proposed  Rule  1003. 
Amendment  No.  2  also  deletes  the  prohibition  in 
proposedJlule  1005  against  orders  larger  than  1,099 
shares  being  broken  up  in  smaller  amoimts  for  the 
purpose  of  receiving  an  automatic  execution. 


limit  orders  of  1099  shares  or  less  ("auto 
ex"  orders)  against  trading  interest 
reflected  in  the  Exchange's  published 
quotation.  Limit  orders  priced  at  or 
above  the  Exchange's  published  offer 
price  (in  the  case  of  an  auto  ex  order  to 
buy),  and  limit  orders  priced  at  or  below 
the  Exchange's  published  bid  price  (in 
the  case  of  an  auto  ex  order  to  sell)  are 
eligible  for  automatic  execution  via 
NYSe  Direct+.  The  contra  side  of  the 
auto  ex  order  would  be  the  trading 
interest  reflected  in  the  Exchange's  bid 
or  offer,  in  accordance  with  the 
Exchange's  auction  market  principles  of 
priority  and  parity  codified  in  Exchange 
Rule  72.  Auto  ex  orders  would  receive 
automatic  executions  without  being 
exposed  to  the  auction  market.^ 
However,  if  the  automatic  execution 
featiue  is  not  available,^  the  auto  ex 
order  would  be  entered  for  execution  in 
the  Exchange's  auction  market.  Auto  ex 
transactions  would  be  identified  on  the 
Consolidated  Tape  with  a  unique 
identifier,  and  the  Exchange's  published 
bid  or  offer  would  be  automatically 
decremented  to  the  extent  of  the  size  of 
the  auto  ex  order  to  reflect  the  automatic 
execution. 

It  would  not  be  mandatory  that  all 
eligible  limit  orders  of  1099  shares  be 
entered  as  auto  ex  orders  NYSe  Direct+. 
Member  organizations  (or  their 
customers  if  enabled  by  the  member 
organization)  can  choose  to  use  NYSe 
Direct+  when  the  speed  and  certainty  of 
an  execution  at  the  Exchange's 
published  bid  or  offer  price  is  in  the 
customer's  best  interest.  If  a  customer's 
interest  would  best  be  served  by 
affording  the  customer's  order  the 
opportunity  for  price  improvement,  the 
member  (or  customer)  may  enter  a  limit 
or  market  order  by  means  of  the 
SuperDOT  system  for  representation  in 
the  auction  market,  rather  than  an  auto 
ex  order. 

The  Exchange's  proposal  would  be 
implemented  in  proposed  Rules  1000 
through  1005. »  Rule  1000  species  the 
types  of  orders  eligible  for  entry  as  auto 
ex  orders.  In  addition,  the  Rule  lists  six 
instances  where  the  automatic 
execution  feature  would  not  be  available 
due  to.  for  example,  particular  market 
situations,  lack  of  depth  in  the 
published  quotation,  or  inappropriate 


'To  be  exposed  or  entered  in  the  Exchange's 
auction  market  means  that  the  order  would  be 
treated  like  orders  received  from  the  SuperDOT 
system.  See  Amendment  No.  1,  supra  note  5. 

•>  See  proposed  Rule  1000. 

"The  Exchange  file  a  separate  proposed  rule 
change  to  implement  Rule  1006,  which  provides  for 
the  automatic  execution  of  coupled  orders  of  1099 
shares  or  less  at  a  price  that  is  at  or  within  the 
Exchange's  published  quotation.  Securities 
Exchange  Act  Release  No.  43110  (August  2,  2000), 
65  FR  48776  (August  9,  2000). 
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pricing  of  the  auto  ex  order.io  Rule  1001 
sets  forth  the  execution  parameters  for 
orders  entered  in  NYSe  Direct+, 
including  the  contra  side  interest 
reflected  in  the  Exchange's  published 
quotation.  Ride  1001(a){iv)  provides  that 
the  specialist  shall  be  the  contra  party 
to  any  automatic  execution  of  an  auto  ex 
order  where  interest  reflected  in  the 
published  quotation  against  which  the 
auto  ex  order  was  executed  is  no  longer 
available."  Ride  1002  addresses  when 
the  system  is  avadable  for  automatic 
execution  each^rading  day.  Rule  1003 
governs  the  application  of  tick  tests  to 
auction  market  transactions  when  an 
auto  ex  order  is  reported  at  a  different 
price  after  an  auction  market  transaction 
has  been  agreed  upon,  but  before  the 
market  transaction  is  reported. ^^  tj^s 
rule  provides  that  any  tick  test 
•  applicable  to  the  auction  market 
transaction  will  be  based  on  the  last 
reported  auction  market  sale.^^  R^jg 
1004  provides  that  auto  ex  orders  may 
elect  stop  orders  and  percentage  orders 
electable  at  the  price  of  such 
executions.^*  Rule  1005  prohibits  the 
entry  of  auto  ex  orders  in  intervals  of 
less  than  30  seconds  on  a  per  stock 
basis.  15  The  Exchange  also  proposes  to 
amend  Exchange  Rule  13  to  add  the 
definition  of  auto  ex  orders  and  to 
amend  Exchange  Rule  4  76 A  to  add 
Rules  1000-1005  to  the  list  of  rules 
subject  to  summary  fine  procedures. 

Inteqyretive  Issues 

The  Exchange  also  requested  that  the 
Commission  approve  interpretations  of 
Exchange  Rules  123A.40,  91,  and  104. 
These  interpretations  arise  in  situations 


"TTie  Exchange  notes  that  Rules  lOOO(ii)  and  (v) 
are,  in  effect,  examples  of  proposed  Rule  lOOO(iv). 
See  Amendment  No.  1,  supra  note  5. 

"  For  purposes  of  Rule  1001(a)(iv),  the  only 
circumstances  under  which  interest  reflected  in  the 
published  quotation  "is  no  longer  available"  are 
either:  (1)  The  published  quotation  reflects  interest 
that  has  received  an  execution,  but  the  quotation 
has  not  been  updated  to  reflect  this  feet;  or  (2)  the 
published  quotation  reflects  interest  that  has  been 
cancelled,  but  the  quotation  has  not  been  updated 
to  reflect  this  fact.  See  Letter  regarding  NYSe 
Direct+  (December  21,  2000)  ("Exemption  Letter"), 
rule  1001(a)(iv)  is  the  subject  of  an  exemption 
issued  by  the  Commission  to  the  Exchange  granting 
certain  relief  from  Commission  Rule  lOa-l.  !d. 

"  See  Amendment  No.  2,  supra  note  6.  Rule  1003 
is  also  the  subject  of  an  exemption  issued  by  the 
Commission  to  the  Exchange  granting  certain  relief 
bom  Commission  Rule  lOa-1.  See  Exemption 
Letter. 

"  See  Amendment  No.  1,  supra  note  5. 

'••  Amendment  No.  1  clarifies  that  executions  of 
auto  ex  order  shall  elect  stop  limit  orders  as  well 
as  stop  orders  and  percentage  orders  electable  at  the 
price  of  such  executions.  See  Amendment  No.  1 . 
supra  note  5. 

•'  Amendment  No.  1  clarifies  that  the  prohibition 
on  entering  orders  within  30-seconds  applies  on  a 
per  stock  basis.  See  Amendment  No.  1,  supra  note 
5. 


under  proposed  Rule  1001(a)(iv)  where 
the  specialist  is  required  to  take  the 
contra  side  of  an  auto  ex  execution 
against  the  published  quotation,  as 
discussed  above.  In  short,  the 
interpretations  provided  by  the 
Exchange  state  that  when  the  specialist 
is  required  to  take  the  contra  side  of  an 
auto  ex  order  pursuant  to  Rule 
1001(a)(iv),  the  specialist  may  not  be 
required  to  fill  any  stop  orders  elected 
by  an  auto  ex  execution  at  the  price  of 
the  electing  sale  pursuant  to  Rule 
123A.40;  that  the  transaction 
confirmation  requirements  of  Rule  91  do 
not  apply;  and  that  in  any  instance  in 
which  the  speciedist  is  effecting  a  direct 
tick  transactions  only  because  he  or  she 
has  been  required  to  assume  the  contra 
side  of  an  auto  ex  execution,  the 
transaction  shall  be  deemed  a  "neutral" 
transaction  for  purposes  of  Exchange 
Rule  104. 

Commission  Rule  lOa-1. 

As  stated  in  the  notice  for  this 
proposed  rule  change,  Commission  Rule 
lOa-1  and  Exchange  Rule  440B  do  not 
permit  short  sales  to  be  effected  on  a 
minus  or  zero  minus  tick.  However,  the 
Exchange  proposed  that  under  Rule 
1001(a)(iv),  the  specialist  should  be 
permitted  to  sell  short  on  a  minus  or 
zero  minus  tick  when  he  or  she  takes 
the  contra  side  of  an  auto  ex  execution 
because  either:  (1)  the  published 
quotation  reflects  interest  that  has 
received  an  execution,  but  the  quotation 
has  not  been  updated  to  reflect  this  fact; 
or  (2)  the  published  quotation  reflects 
this  fact.  "The  Exchange  believes  that  the 
specialist  should  be  exempted  fixim 
Commission  Rule  lOa-1  under  these 
circumstances  because  the  specialist  is 
required  to  trade  at  a  price  set  by  other 
market  participants. 

In  addition,  as  also  set  forth  in  the 
notice  for  this  proposed  rule  change,  the 
Exchange  has  requested  an  exemption 
from  Commission  Rule  lOa-1  for  Rule 
1003.  Rule  1003  provides  that  if  a 
transaction  has  been  agreed  upon  '^  in 
the  auction  market,  and  an  execution 
involving  auto  ex  orders  is  reported  at 
a  different  price  before  the  auction 
market  transaction  is  reported,  any  tick 
test  applicable  to  the  auction  market 
transaction  will  be  based  on  the  last 
reported  trade  prior  to  the  reporting  of 
the  auto  ex  transaction. 

m.  Comments 

The  Commission  received  one 
comment  letter  from  the  Investment 
Company  Institute  ("ICI").'^  The  ICI 
questioned  the  purpose  and  necessity  of 


the  30-second  delay  between  entry  of 
auto  ex  orders.  Specifically,  the  IQ 
stated  that  the  delay  would  "defeat  the 
purpose  of  providing  investors  with  a 
facility  to  automatically  execute  limit 
orders  without  intervention  of  a  dealer." 
The  ICI  also  strongly  supported  the  idea 
of  increasing  the  maximum  number  of 
shares  that  can  be  entered  into  NYSe 
Direct+  for  automatic  execution,  and 
recommended  that  the  pilot  program 
include  "securities  representing  a 
substantial  portion  of  the  NYSE  market, 
e.g.,  the  top  100  NYSE  listed  securities, 
with  the  remainder  chosen  from 
quintiles  of  NYSE  securities."  In 
response  to  the  IQ's  comments  on  these 
particular  issues,  the  Exchange  noted 
that  the  proposed  parameters  are 
appropriate  for  the  initial  launch  of  the 
pilot  program. '8  The  Exchange  also 
noted  that  a  primary  purpose  of  the 
pilot  program  is  to  allow  the  Exchange, 
NYSe  Direct  +  participants,  and  the 
Commission  to  examine  the  operation  of 
the  system  on  a  controlled  basis.  Thus, 
the  Exchange  believes  that  the 
parameters  regarding  each  of  the  issues 
noted  above  are  appropriate  at  this  pilot 
stage. 

"fhe  ICI  also  questioned  the 
prohibition  on  breaking  up  orders  for 
entry  into  NYSe  Direct+.  The  ICI  noted 
that  it  is  unclear  what  type  of  "order" 
the  proposed  rules  are  referring  to,  and 
requested  clarification  whether  a  broker 
for  an  institution  asked  to  "work"  a 
large  order  coidd  utilize  NYSe  Direct* 
to  execute  all  or  part  of  the  institution's 
order.  In  response,  the  Exchange  has 
deleted  this  prohibition  from  the 
proposed  rule  change  although  it  has 
retained  the  30-second  interval  between 
orders  on  a  per  share  basis. '^  The 
Exchange  noted,  moreover,  that  a  broker 
"worki^"  an  institutional  client's  order 
by  simply  breaking  the  order  up  for 
entry  into  NYSe  Direct+  may  not  be 
executing  the  order  consistent  with  the 
broker's  duty  of  best  execution.^o 

Finally,  the  IQ  recommended  that 
strict  price/time  priority  be  applied  to 
the  execution  of  NYSe  Direct*  orders, 
rather  than  executed  in  accordance  with 
Exchange  Rule  72,  which  provides  for 
executions  pursuant  to  principles  of 
priority  and  precedence.  Specifically, 
the  ICI  noted  that  applying  strict  price/ 
time  priority  would  "rectify,  for 
example,  a  situation  where  a  market 


■*  See  Amendment  No.  2,  supra  note  6. 
"  See  supra  note  4. 


•*  The  Exchange  responded  to  these  concerns  in 
a  phone  call  between  Brian  McNamara.  Vice 
President,  Market  Surveillance,  NYSE.  Donald 
Siemer,  Director,  Market  Surveillance.  NYSE, 
Rebekah  Liu.  Special  Counsel.  Division. 
Commission,  and  Sonia  Patton,  Attorney,  Division, 
Commission  (August  31,  2000). 

"  See  Amendment  No.  2,  supra  note  6. 
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participant  would  be  able  to  participate 
on  the  contra  side  of  an  automatic 
execution  even  though  another 
participant  may  have  placed  an  order  in 
the  NYSE  earlier  in  time."  In  response, 
the  Exchange  stated  that  it  believes  that 
all  orders,  including  orders  entered  in 
NYSe  Direct+,  executed  on  the 
Exchange  should  be  subject  to  the  same 
execution  principles  of  priority  and 
precedence,  as  set  forth  in  Exchange 
Rule  72.2 » 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act  22  which  requires  an  Exchange  to 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  is  also  consistent  with  section 
llA(a){l)  of  the  Act*^  which  states  that 
it  is  in  the  pubhc  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure 
economically  efficient  execution  of 
securities  transactions  and  the 
practicability  of  brokers  executing 
investor  orders  in  the  best  market,  and 
to  provide  an  opportunity  for  investors' 
orders  to  be  executed  without  the 
participation  of  a  dealer.  2'* 

The  Commission  finds  that  by 
allowing  the  automatic  execution  of 
Umit  orders  against  the  interest  reflected 
in  the  Exchange's  published  quotation, 
NYSe  Direct+  helps  to  perfect  the 
mechanism  of  a  firee  and  open  market  by 
providing  a  trading  venue  for  customers 
who  value  the  speed  and  certainty  of 
automatic  execution  more  than  the 
opportunity  for  price  improvement 
offered  by  the  Exchange's  agency- 
auction  trading  floor.  NYSe  Direct*  also 
facilitates  securities  transactions  to  the 
benefit  of  investors  by  allowing  direct 
access  by  a  member  organization,  or  its 
customer,  to  the  trading  interest 
reflected  in  the  Exchange's  published 
quotation.  The  Commission  notes  that 
this  direct  access,  in  turn,  may  attract 


"  15  U.S.C  78«[b)(5). 

"15U.S.C78k-l(a)(l). 

"  In  approving  the  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C  78c(f). 


more  order  flow  and  increase  the  depth 
and  liquidity  of  the  Exchange's  market 
to  the  benefit  of  investors  and  the  public 
interest. 

The  Commission  further  finds  that 
NYSe  Direct+  provides  an  opportunity 
for  a  customer's  order  to  be  executed 
with  limited  broker  participation, 
consistent  with  the  goals  of  the  Act. 
Although  a  member  firm  must  still  act 
as  the  gateway  for  any  customer  wishing 
to  utilize  NYSe  Direct+,  the  direct  and 
automatic  matching  of  customer  limit 
orders  against  the  interest  reflected  in 
the  Exchange's  quotation  minimizes  the 
involvement  of  Uie  member  firm.  The 
Commission  also  believes  that  NYSe 
Direct+  may  have  the  potential  to  lower 
transaction  costs,  another  potential 
benefit  to  Exchange  customers. 

The  Commission  also  finds  that 
operation  of  NYSe  Direct+  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  and  should  help  to 
maintain  a  fait  and  orderly  market.  The 
proposed  rules  specifically  outline  the 
terms  under  which  a  customer's  order 
would  be  handled  by  the  NYSe  Direct+ 
system,  and  they  provide  for  the 
handling  of  those  orders  if  there  is  no 
contra-side  interest  in  the  Exchange's 
published  quotation. 

The  Commission  finds  that  the 
Exchange  has  addressed  the  most 
significant  concerns  raised  by  the  IQ 
Letter.25  The  Commission  agrees  that 
the  proposed  parameters  are  appropriate 
for  the  initial  laimch  of  the  pilot 
program.  A  primary  purpose  of  the  pilot 
program  is  to  allow  the  Exchange,  NYSe 
Direct-^  participants,  and  the 
Commission  to  examine  the  operation  of 
the  system  on  a  controlled  basis.  Thus, 
the  Commission  finds  that  the  proposed 
parameters  by  the  Exchange  for  NYSe 
Direct*  are  appropriate  at  this  pilot 
stage.  The  Commission  notes  that  it  will 
expect  the  Exchange  to  choose  stocks 
eligible  for  the  pilot  program  based  on 
a  number  of  appropriate  criteria, 
including  volume,  trading 
characteristics  and  floor  location.26 

With  respect  to  the  ICI's  request  for 
further  clarification  on  the  prohibition 
of  breaking  up  orders  of  greater  than 
1099  shares  into  smaller  amounts,  the 
Commission  notes  that  the  Exchange 
amended  the  proposed  rule  change  to 
delete  the  explicit  prohibition  against 
breaking  up  orders  for  the  purpose  of 
receiving  an  automatic  execution.  The 
Commission  believes  that  amended  Rule 
1005  provides  an  appropriate 
mechanism  to  discourage  brokers  from 
breaking  up  large  orders  solely  to  obtain 


an  automatic  execution,  while  allowing 
brokers  acting  on  behalf  of  institutions 
to  use  NYSe  Direct*  to  "work"  large 
orders,  consistent  with  their  duty  of  best 
execution.  The  Commission  also  finds 
that  for  purposes  of  consistency  and 
uniformity,  all  bids  or  offers  executed 
on  the  Exchange  should  be  subject  to 
the  execution  principles  set  forth  in 
Exchange  Rule  72. 

Interpretative  Issues 

The  Commission  also  approves  the 
Exchange's  interpretation  of  Exchange^ 
Rules  123A.40,  91,  and  104.2^  These 
interpretations  all  concern  a  situation 
where,  pursuant  to  proposed  Rule 
1001(a)(iv),  the  specialist  is  required  to 
take  the  contra  side  of  an  auto  ex 
execution  against  the  published 
quotation,  even  though  the  specialist's 
interest  was  not  part  of  the  published 
quotation.  In  addition,  the  Commission 
has  granted  the  Exchange  exemptive 
relief  from  Commission  Rule  lOa-1  for 
ptirposes  of  proposed  Rule  1001(a)(iv).28 
The  Commission  therefore  finds  the 
requested  interpretations  are 
appropriate  and  necessary  for  the  proper 
functioning  of  the  NYSe  Direct*  trading 
platform. 

Commission  Rule  lOa-1 

Commission  Rule  lOa-1  and 
Exchange  Rule  440B  did  not  permit 
short  sales  to  be  effected  on  a  minus  or 
zero  minus  tick.  As  discussed  above,  the 
Exchange  has  requested  an  exemption 
from  Rule  lOa-1  when  a  specialist  is 
required  to  take  the  contra  side  of  an 
auto  ex  execution  pursuant  to  Exchange 
Rule  1001(a)(iv).  In  addition,  the 
Exchange  has  requested  an  exemption  to 


"  See  supra  Section  II  and  note  4. 
^This  is  consistent  with  the  Exchange's 
representations  in  Amendment  No.  1,  supra  note  5. 


"  The  interpretations  of  these  Rules  are  as 
follows: 

Exchange  Rule  123A.40.  The  specialist  shall  not 
be  required  to  fill  any  stop  orders  elected  by  an  auto 
ex  execution  at  the  price  of  the  electing  sale  in  any 
instance  where  the  specialist  was  required  by  Rule 
1001(a)(iv)  to  take  the  contra  side  of  an  auto  ex 
execution. 

Exchange  Rule  91.  As  the  specialist  does  not 
accept  an  auto  ex  order  for  execution  or  act  as  agent 
for  such  order,  the  transaction  coniinnation 
requirements  of  Rule  91  will  not  apply  in  any 
instance  where  the  specialist  is  the  contra  party  to 
an  auto  ex  execution. 

Exchange  Rule  104.  Exchange  Rule  104  contains 
the  specialist's  affirmative  and  negative  obligations, 
and  restricts  the  specialists'  ability  to  purchase 
stock  on  direct  plus  ticks,  and  sell  stock  on  direct 
minus  ticks.  The  Exchange  is  proposing  that  any 
instance  in  which  the  specialist  is  effecting  such  a 
direct  tick  transaction  only  because  he  or  she  has 
been  required  to  assume  the  contra  side  of  an  auto 
ex  execution  as  described  above  shall  be  deemed  to 
be  a  "neutral"  tranaction  for  purposes  of  Rule  104, 
and  shall  be  deemed  not  to  be  in  violation  of  the 
rule.  The  Exchange  believes  that  this  interpretation 
is  appropriate  because  the  specialist  is  not  setting 
the  price,  but  is  simply  being  required  to  trade  at 
a  price  set  by  other  market  participants. 

"  See  Exemption  Letter. 
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permit  floor  brokers  to  effect  short  sales 
in  the  auction  market  based  upon  the 
last  reported  transaction  at  the  time  of 
the  agreement  to  the  auction  market 
trade,  and  irrespective  of  auto  ex  trades 
that  are  reported  while  the  transaction 
is  being  completed,  as  contemplated  by 
Rule  1003.  In  a  letter  dated  December 
21 ,  2000,  the  Commission  granted  to  the 
Exchange  certain  exemptive  relief  fi'ora 
Commission  Rule  lOa-1  regarding  these 
Exchange  rules  for  the  duration  of  the 
pilot,  subject  to  the  conditions 
described  in  the  letter.29  Consequently, 
the  Commission  finds  that  in  light  of  the 
relief  granted  from  Rule  lOa-1,  Rule 
lOa-1  does  not  prohibit  implementation 
of  NYSe  Direct*  as  discussed  in  this 
order,  during  the  pilot  program.  If  the 
Exchange  decides  to  continue  the 
program,  the  Exchange  would  be 
required  to  submit  a  proposed  rule 
change  extending,  or  requesting 
permanent  approval  of,  the  pilot,  and 
another  request  for  relief  from 
Commission  Rule  lOa-1. 

Accelerated  Approval  for  Amendment 
No.l 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendments 
Nos.  1  and  2  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Commission  notes  that  these 
Amendments  provide  useful 
clarifications  to  the  proposed  rules. 
Accordingly,  the  Commission  finds  that 
good  cause  exists,  consistent  with 
sections  6(b)(5)  of  the  Act,3o  and  section 


2*  See  Exemption  Letter.  The  exemption  granted 
with  respect  to  proposed  rule  1001(a)(iv)  is  limited 
to  situations  where  the  specialist  is  required  to  take 
the  contra  side  of  an  auto  ex  execution  against  the 
published  quotation,  even  though  the  specialist's 
interest  was  not  part  of  the  published  quotation, 
because:  (1)  The  published  quotation  reflects 
interest  that-has  received  an  execution,  but  the 
quotation  has  not  been  updated  to  reflect  this  fact: 
or  (2)  the  published  quotation  reflects  interest  that 
had  been  cancelled,  but  the  quotation  has  not  been 
updated  to  reflect  this  feet.  The  no-action  relief 
with  respect  to  proposed  Rule  1003  is  subject  to 
certain  limitations.  First,  when  an  auto  ex  trade  is 
reported  between  the  time  that  the  auction  market 
short  sale  is  agreed  upon  and  when  it  is  reported, 
and  the  auto  ex  trade  report  is  at  a  price  that  would 
result  in  the  auction  market  trade  being  reported  as 
a  minus  or  zero-minus  tick,  the  auction  market 
short  sale  must  be  presented  to  an  NYSE  floor 
offlcial.  In  addition,  the  NYSE  floor  ofRcial  must: 

(a)  Find  that  the  short  sale  was  presented  for 
reporting  immediately  after  agieement  to  the  trade: 

(b)  find  that  the  short  sale  was  priced  in  compliance 
with  Rule  lOa-1  at  the  time  that  the  floor  brokers 
agreed  to  the  trade;  (c)  find  that  the  short  sale  price 
is  not  lower  than  the  best  bid  displayed  in  the 
auction  market  at  the  time  the  transaction  is 
reported;  and  (d)  direct  that  the  trade  be  reported 
as  a  "sold  sale."  Finally,  the  NYSE  must  keep 
records  of  all  floor  brokers'  transactions  relying 
upon  this  exemption,  and  present  this  information 
tipon  request  to  the  Division. 

*15U.S.C.  78f[b)(5). 


19(b)  of  the  Act  31  to  accelerate  approval 
of  Amendments  Nos.  1  and  2  to  Uie 
proposed  rule  change. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and  ' 
arguments  concerning  Amendments 
Nos.  1  and  2,  including  whether  the 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissions  and  any  person,  other 
than  those  that  may  be  withheld  from 
the  pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-00-18  and  should  be 
submitted  by  January  25,  2001. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.32  that  the 
proposed  rule  change  (SR-NYSE-00- 
18),  as  amended,  is  approved  on  a  pilot 
basis  until  December  21,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-155  Filed  1-3-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43771 ;  File  No.  SR-NYSE- 
00-^3] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imniediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Amending 
NYSE  Rule  ISA  Relating  to  the 
intermarket  Trading  System 

December  22,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  18, 
2000,  the  New  York  Stock  Exchange, 
tie.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  30,  2000,  the  Exchange 
filed  an  amendment  to  the  proposed 
rule  change.^  As  amended,  the  proposal 
is  effective  upon  filing  with  the 
Commission,  pursuant  to  section 
19(b)(3)(A)  of  the  Act,"  and  Rule  19b- 
4(f)(6)  thereimder.5  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Orgaiuzation's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  15 A  with  respect  to  the 
definition  of  "ITS/CAES  Market 
Maker."  Below  is  the  text  of  the 
proposed  rule  change.  Additions  are 
italicized  and  deletions  are  in  brackets. 
NYSE  Rule  15A(a)(6) 

"ITS/CAES  Market  Maker",  as  that 
term  is  used  in  the  Rule,  means  a  NASD 
member  that  is  registered  as  a  market 
maker  with  the  NASD  for  the  purposes 
of  the  AppUcations  with  respect  to  one 
or  more  specified  System  securities 
["ITS/CAES  securities"  as  more  fully 
described  in  the  ITS  Plan]. 

n.  Self-Regulator>-  Organization's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


"  15  U.S.C.  78s(b). 
« 15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s{b)(l). 

M7CFR240.19b-«. 

^  See  November  30,  2000  letter  from  )ames  E. 
Buck.  Corporate  Secretary,  NYSE,  to  Joseph  P. 
Morra,  Special  Counsel,  Division  of  Market 
Regulation,  Commission  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  NYSE  asked  the 
Commission  to  consider  the  proposal  pursuant  to 
SecUon  19(b)(3)(A)  of  Act  and  Rule  19b-4(0(6) 
thereunder.  15  U.S.C.  78s(b)(3)(A),  17  CFR  240.19b- 
4(f)(e).  The  Conunission  has  agreed  to  accept  the 
original  proposal  as  satisfying  the  5-d8y  pre-filing 
requirement  pursuant  to  Rule  19b-4(f)(6).  17  CFR 
240.19b-4(f)(6). 

M5  U.S.C.  78s(b)(3)(A). 

5 17  CFR  240.19b-4(0(6).  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 
Commission  considers  the  period  to  begin  as  of  the 
date  the  Exchange  flled  Amendment  No.  1 , 
November  30,  2000. 
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Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

1.  Purpose 

According  to  the  Exchange,  the 
purpose  of  the  proposed  rule  change  is 
to  amend  the  definition  of  "ITS/CAES 
Market  Maker"  to  eliminate  the  current 
reference  to  "ITS/CAES  securities." 
Since  1982,  the  National  Association  of 
Securities  Dealers'  participation  in  the 
ITS  Plan  had  been  limited  to  securities 
subject  to  SEC  Rule  19c-3  {"ITS/CAES 
Securities").^  On  December  9,  1999,  the 
Commission  adopted  amendments  to 
the  ITS  Plan  to  expand  the  ITS/CAES 
linkage  to  all  Usted  securities,  thus 
rendering  unnecessary  the  term  "ITS/ 
CAES  securities."  ^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  amendment  to  NYSE  Rule 
15A  is  consistent  with  section  6(b)(5)  of 
the  Act  ^  as  it  is  designed  to  promote 
just  and  equitable  principles  of  trade. 
The  Exchange  also  believes  the 
amendment  is  consistent  with  section 
llA(a)(l)(D)  of  the  Act,^  which  calls  for 
the  linking  of  markets  for  qualified 
seouities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
not  received  ivritten  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiEectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiflsion  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  Impose  any  significant 
burden  on  competition:  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 


•17(TR240.19c-3. 

'  See  Securities  Exchange  Act  Release  No.  42212 
(December  9, 1999),  64  FR  70297  (December  16, 
1999). 

•  15  U.S.C  78«b){5). 

« 15  U.S.C78k-l  (a)(1)(D). 


such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act »»  and  Rule  19b-4(f)(6) 
thereunder.il  At  any  time  within  60 
days  of  the  filing  of  the  proposed  nde 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nUe 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-NYSE-00-33  and  should  be 
submitted  by  January  25,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  01-214  Filed  1-3-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43773;  nie  No.  SR-Ptilx- 
00-31] 

Self  Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendntents  No.  1 
and  No.  2  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
of  Trust  Issued  Receipts 

December  27,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
18,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  13,  2000,  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  December  18,  2000,  the 
Phlx  filed  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
and  Amendments  No.  1  and  No.  2  from 
interested  persons  and  to  approve  the 
proposal  and  Amendments  No.  1  and 
No.  2  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its  rules 
to  create  listing  criteria  and  additional 
trading  halt  criteria  to  allow  the 
Exchange  to  list  and  trade  trust  issued 
receipts,  and  to  trade  Holding  Company 


'  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

^  See  Letter  from  John  Dayton,  Assistant  Secretary 
and  Counsel,  Phlx.  to  Nancy  J.  Sanow  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  12, 
2000  ("Amendment  No.  1").  In  Amendment  No.  1, 
the  Phlx  corrected  technical  errors  in  the  rule  text 
and  the  language  of  the  rule  text  The  Phlx  also 
deleted  proposed  Phbc  Rule  S03(j)(4)  because  the 
4:00  p.m.  deadline  until  which  trust  issued  receipts 
can  trade  is  already  addressed  in  current  Phlx  Rule 
101,  Supplementary  Material  .02.  The  Phlx 
determined  to  reserve  Phlx  Rule  803(j)(4)  for  future 
use. 

*  See  Letter  &om  John  Dayton,  Assistant  Secretary 
and  Counsel,  Phlx,  to  Nancy  J.  Sanow  Assistant 
Director,  Division,  Commission,  dated  December 
15,  2000  ("Amendment  No.  2").  In  Amendment  No. 
2.  the  Phlx  renumbered  proposed  Phlx  Rule  133, 
Supplementary  Material  .05  as  proposed  Phlx  Rule 
136(b).  Phlx  Rule  136  was  created  in  a  separate  Phbc 
filing  and  relates  to  trading  halts  in  certain 
Exchange  traded  funds.  See  Securities  Exchange  Act 
Release  No.  43717  (December  13,  2000)  (Phlx-00- 
54).  The  Phlx  also  clarified  certain  changes  to  the 
rule  text  made  in  Amendment  No.  1. 
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Depositary  Receipts  ("HOLDRs"),^  a 
tjrpe  of  trust  issued  receipt,  pursuant  to 
unlisted  trading  privileges  ("UTP"). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 


Rule  136.  Trading  Halts  in  Certain 
Exchange  Traded  Funds 

(a)  Rule  1047A(c)  shall  apply  to  the 
trading  of  Trust  Shares  listed  pursuant 
tp  the  terms  of  Rule  803(i).  The  term 
"option"  as  used  therein  shall  be 
deemed  for  the  purposes  of  this  rule 
only  to  include  a  Trust  Share. 

(b)  Rule  1047A(c)  shall  apply  to  the 
trading  of  Trust  Issued  Receipts  listed 
pursuant  to  the  terms  of  Rule  803(j).  The 
term  "option"  as  used  therein  shall  be 
deemed  for  the  purposes  of  this  rule 
only  to  include  a  Trust  Issued  Receipt. 
The  term  "index"  as  used  therein  shall 
be  deemed  for  the  purposes  of  this  rule 
only  to  mean  "basket". 

*         *         *         *         * 

Criteria  for  Listing — Tier  I 

Rule  803 

(j)  Trust  Issued  Receipts 

(1)  Applicability,  Rule  8031]}  is 
applicable  only  to  Trust  Issued  Receipts. 
Except  to  the  extent  inconsistent  with 
Rule  803(j)  or  urdess  the  context 
otherwise  requires,  the  provisions  of  the 
By-laws  and  all  other  rules  and  policies 
of  the  Board  of  Governors  shall  be 
applicable  to  the  trading  on  the 
Exchange  of  such  securities.  Trust 
Issued  Receipts  are  included  within  the 
definition  of  "security"  or  "securities" 
as  such  terms  are  used  in  the  By-laws 
and  Rules  of  the  Exchange. 

(2)  Definitions.  The  following  terms  as 
used  in  the  Rules  shall,  unless  the 
context  otherwise  requires,  have  the 
meanings  herein  specified: 

(A)  Trust  Issued  Receipts.  The  term 
"Trust  Issued  Receipt"  means  a  security 

(i)  that  is  issued  by  a  trust  ("Trust") 
which  holds  specified  securities 
deposited  with  the  Trust; 

(ii)  that,  when  aggregated  in  some 
specified  minimum  number,  may  be 
surrendered  to  the  Trust  by  the 
beneficial  owner  to  receive  the 
securities;  and 

(iii)  that  pays  beneficial  owners 
dividends  and  other  distributions  on  the 
deposited  securities,  if  any  are  declared 
and  paid  to  the  trustee  by  an  issuer  of 
the  deposited  securities. 

(B)  Reporting  Authority.  The  term 
"Reporting  Authority"  in  respect  of  a 
particular  series  of  Trust  Issued 


*"HOLDRs"  and  "Holding  Company  Depositary 
Receipts"  are  service  marks  of  Merrill  Lynch  &  Co. 


Receipts  means  the  Exchange,  a  wholly- 
owned  subsidiary  of  the  Exchange,  an 
institution  (including  the  Trustee  for 
that  series  of  Trust  Issued  Receipts),  or 
a  reporting  service  designated  by  the 
Exchange  or  its  subsidiary  or  by  the 
exchange  that  lists  a  particular  series  of 
Trust  Issued  Receipts  (if  the  Exchange  is 
trading  the  particular  series  of  Trust 
Issued  Receipts  pursuant  to  unlisted 
trading  privileges)  as  the  official  source 
for  calculating  and  reporting 
information  relating  to  such  series  of 
Trust  Issued  Receipts,  including,  but  not 
limited  to,  any  current  basket  or 
portfolio  value;  the  current  value  of  the 
basket  or  portfolio  of  securities  required 
to  be  deposited  to  the  Trust  in 
connection  with  issuance  of  that  series 
of  Trust  Issued  Receipts;  the  amount  of 
any  dividend  equivalent  payment  or 
cash  distribution  to  holders  of  that 
series  of  Trust  Issued  Receipts,  net  asset 
value,  or  other  information  relating  to 
the  creation,  redemption  or  trading  of 
that  series  of  Trust  Issued  Receipts. 

(3)  Prospectus.  Members  and  member 
organizations  shall  provide  to  all 
purchasers  of  newly  issued  Trust  Issued 
Receipts  a  prospectus  for  the  series  of 
Trust  Issued  Receipts. 

(4)  Reserved. 

(5)  Designation.  The  Exchange  may 
list  and  trade  Trust  Issued  Receipts 
based  on  one  or  more  securities.  The 
Trust  Issued  Receipts  based  on 
particular  securities  shall  be  designated 
as  a  separate  series  and  shall  be 
identified  by  a  unique  symbol.  The 
securities  that  are  included  in  a  series 
of  Trust  Issued  Receipts  shall  be 
selected  by  the  Exchange  or  its  agent,  a 
wholly-owned  subsidiary  of  the 
Exchange,  or  by  such  other  person  as 
shall  have  a  proprietary  interest  in  such 
Trust  Issued  Receipts. 

(6)  Initial  and  Continued  Listing. 
Trust  Issued  Receipts  will  be  listed  and 
traded  on  the  Exchange  subject  to 
application  of  the  following  criteria: 

(A)  Initial  Listing.  For  each  Trust,  the 
Exchange  will  establish  a  minimum 
number  of  Trust  Issued  Receipts 
required  to  be  outstanding  at  the  time  of 
commencement  of  trading  on  the 
Exchange. 

(B)  Continued  Listing.  Following  the 
initial  twelve  month  period  after 
formation  of  a  Trust  and 
commencement  of  trading  on  the 
Exchange,  the  Exchange  will  consider 
the  suspension  of  trading  in  or  removal 
from  listing  of  a  Trust  upon  which  a 
series  of  Trust  Issued  Receipts  is  based 
under  any  of  the  following 
circumstances: 

(i)  if  the  Trust  has  more  than  60  days 
remaining  until  termination  and  there 
are  fewer  than  50  record  and/or 


beneficial  holders  of  Trust  Issued 
Receipts  for  30  or  more  consecutive 
trading  days; 

(ii)  if  the  Trust  has  fewer  than  50,000 
receipts  issued  and  outstanding; 

(iii)  if  the  market  value  of  allreceipts 
issued  and  outstanding  is  less  than 
$1,000,000;  or 

(iv)  if  such  other  event  shall  occur  or 
condition  exists  which  in  the  opinion  of 
the  Exchange,  makes  further  dealings  on 
the  Exchange  inadvisable. 

(C)  Upon  termination  of  a  Trust,  the 
Exchange  requires  that  Trust  Issued 
Receipts  issued  in  connection  with  such 
Trust  be  removed  from  Exchange  listing. 
A  Trust  may  terminate  in  accordance 
with  the  provisions  of  the  Trust 
prospectus,  which  may  provide  for 
termination  if  the  value  of  securities  in 
the  Trust  falls  below  a  specified 
amount. 

(7)  Term.  The  stated  term  of  the  Trust 
shall  be  as  stated  in  the  Trust 
prospectus.  However,  a  Trust  may  be 
terminated  under  such  earlier 
circumstances  as  may  be  specified  in 
the  Trust  prospectus. 

(8)  Trustee.  The  Trustee  must  be  a 
trust  company  or  banking  institution 
having  substantial  capital  and  surplus 
and  the  experience  and  facilities  for 
handling  corporate  trust  business.  In 
cases  where,  for  any  reason,  an 
individual  has  been  appointed  as 
trustee,  a  qualified  trust  company  or 
banking  institution  must  be  appointed 
co-trustee. 

(3)  Voting.  Voting  rights  shall  be  as  set 
forth  in  the  Trust  prospectus. 

(10)  Limitation  of  Liability.  Neither 
the  Exchange,  the  Reporting  Authority 
nor  any  agent  of  the  Exchange  shall 
have  any  liability  for  damages,  claims, 
losses  or  expenses  caused  by  any  errors, 
omissions,  or  delays  in  calculating  or 
disseminating  any  current  basket  or 
portfolio  value,  the  current  value  of  the 
portfolio  of  securities  required  to  be 
deposited  to  the  Trust;  the  amount  of 
any  dividend  equivalent  payment  or 
cash  distribution  to  holders  of  Trust 
Issued  Receipts;  net  asset  value;  or  other 
information  relating  to  the  creation, 
redemption  or  trading  of  Trust  Issued 
Receipts,  resulting  from  any  negligent 
act  or  omission  by  the  Exchange,  or  the 
Reporting  Authority,  or  any  agent  of  the 
Exchange,  or  any  act,  condition  or  cause 
beyond  the  reasonable  control  of  the 
Exchange  or  its  agent,  or  the  Reporting 
Authority,  including,  but  not  limited  to, 
an  act  of  God;  fire;  flood;  extraordinary 
weather  conditions;  war;  insunection; 
riot;  strike;  accident;  action  of 
government;  communications  or  power 
failure;  equipment  or  software 
malfunction;  or  any  error,  omission  or 
delay  in  the  reports  of  transactions  in 
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one  or  more  underlying  securities.  The 
Exchange  makes  no  warranty,  express 
or  implied,  as  to  results  to  be  obtained 
by  any  person  or  entity  from  the  use  of 
Trust  Issued  Receipts  or  any  underlying 
basket  or  portfolio  of  securities  or  data 
included  therein  and  the  Exchange 
makes  no  express  or  implied  warranties, 
and  disclaims  all  warranties  of 
merchantability  or  fitness  for  a 
particular  purpose  with  respect  to  Trust 
Issued  Receipts  or  any  underlying 
basket  or  portfolio  of  securities  or  data 
included  therein.  This  limitation  of 
liability  shall  be  in  addition  to  any  other 
limitation  contained  in  the  Exchange's 
Articles  of  Incorporation  or  By-laws  or 
elsewhere  in  the  Rules. 

(11)  Listing  Fees  and  Other  Rules.  The 
Exchange  may,  in  its  discretion,  waive 
listing  fees  for  any  issuer  of  Trust  Issued 
Receipts  listed  on  the  Exchange 
pursuant  to  Rule  803(j).  The  provisions 
of  Rules  847,  849,  850  and  851  do  not 
apply  to  trusts  issuing  Trust  Issued 
Receipts  listed  on  the  Exchange 
pursuant  to  Rule  803(j),  or  to  the 
trustees  or  the  sponsors  thereof.  In 
addition,  consideration  of  the 
suspension  of  trading  in  or  removal 
from  listing  of  any  Trust  Issued  Receipts 
pursuant  to  Rule  810  will  be  made 
pursuant  to  the  criteria  set  forth  in 
section  6(B)  of  this  Rule  802(j)  rather 
than  the  specific  criteria  set  forth  in 
subsections  (l)  through  (5)  of  Rule 
810(a). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  disciissed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  listing 
criteria  and  additional  trading  half 
criteria  to  allow  the  Exchange  to  list 
trust  issued  receipts,  and  to  trade 


ciuxently  issued  HOLDRs,^  a  series  of 
trust  issued  receipts,  pursuant  to  UTP. 
The  Exchange  represents  that  trust 
issued  receipts  provide  investors  with  a 
flexible,  cost-effective  way  to  purchase, 
hold  and  transfer  the  securities  of  one 
or  more  specified  companies. 

a.  Trust  Issued  Receipts  Generally. 
Description.  Trust  issued  receipts  are 
negotiable  receipts  which  are  issued  by 
a  trust  representing  securities  of  issuers 
that  have  been  deposited  and  are  held 
on  behalf  of  the  holders  of  the  trust 
issued  receipts.  Trust  issued  receipts 
allow  investors  to  hold  securities 
investments  from  a  variety  of  companies 
throughout  a  particular  industry  in  a 
single,  exchange-listed  and  traded 
instrument  that  represents  their 
beneficial  ownership  of  each  of  the 
deposited  seciirities.  Holders  of  trust 
issued  receipts  maintain  beneficial 
ownership  of  each  of  the  deposited 
securities  evidence  by  trust  issued 
receipts.  Holders  may  cancel  their  trust 
issued  receipts  at  any  time  to  receive  the 
deposited  securities. 

Beneficial  owners  of  the  receipts  have 
the  same  rights,  privileges  and 
obligations  as  they  would  have  if  they 
beneficially  owned  the  deposited 
securities  outside  of  the  trust  issued 
receipt  program.  For  example,  holders 
of  the  receipts  have  the  ri^t  to  instruct 
the  trustee  to  vote  the  deposited 
securities  evidenced  by  the  receipts; 
receive  reports,  proxies  and  other 
information  distributed  by  the  issuers  of 
the  deposited  seciuities  to  their  seciuity 
holders;  and  receive  dividends  and 
other  distributions  if  any  are  declared 
and  paid  by  the  issuers  of  the  deposited 
seciuities  to  the  trustee. 

Creation  of  a  Trust.  Trust  issued 
receipts  will  be  issued  by  a  trust  created 
pursuant  to  a  depository  trust 
agreement.  After  the  initial  offering,  the 
trust  may  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  requisite  securities  with  the 
trust.  An  investor  in  trust  issued 
receipts  will  be  permitted  to  withdraw 
his  or  her  deposited  securities  upon 
delivery  to  the  trustee  of  one  or  more 
round-lots  of  100  trust  issued  receipts 


*  Currently-issued,  HOLDRs  includes  Biotech. 
Broadband.  Business  to  Business.  Internet.  Internet 
Architecture,  Internet  Infrastructure,  Market  200(H, 
Phannaceutical,  Regional  Bank,  Semiconductor, 
Software,  Telecom  and  Utilities  HOLDRs,  all  of 
which  are  listed  on  the  American  Stock  Exchange 
LLP  ("Amex").  Within  the  next  few  weeks,  the 
Exchange  will  file  an  amendment  to  the  proposed 
listing  standards  to  accommodate  a  change  in  the 
HOLORs  product  related  to  the  composition  of  the 
portfolio.  The  prospectus  for  Market  ZOOO-t- 
HOLDRs  describes  this  change.  Telephone 
conversation  between  John  Dayton.  Assistant 
Secretary  and  Counsel,  Phlx,  and  Heather  Traeger. 
Attorney,  Division,  Commission,  on  December  21, 
2000. 


and  to  deposit  such  securities  to  receive 
trust  issued  receipts. 

b.  Criteria  for  Initial  and  Continued 
Listing.  The  Exchange  believes  that  the 
listing  criteria  proposed  in  its  new  rule 
are  generally  consistent  with  the  "Other 
Securities"  criteria  currently  foimd  Phlx 
Rule  803(f)  as  well  as  the  trust  issued 
receipt  listing  criteria  ctuxently  used  by 
the  Amex,^  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"),8  and  the  Boston  Stock 
Exchange,  Inc.  ("BSE").^ 

Under  the  proposal  rule,  if  trust 
issued  receipts  are  to  be  listed  on  the 
Exchange,  the  Exchange  will  establish  a 
minimum  number  of  trust  issued 
receipts  required  to  be  outstanding  at 
the  time  trading  commences  on  the 
Exchange  and  will  include  that  niunber 
in  any  required  submission  to  the 
Commission. 

With  respect  to  continued  listing,  the 
proposed  rule  provides  that  the 
Exchange  will  consider  the  suspension 
of  trading  in,  or  removal  firom  listing  of, 
a  trust  upon  which  a  series  of  trust 
issued  receipts  is  based  in  certain 
circumstances.  More  specifically, 
following  the  initial  twelve  month 
period  after  formation  of  a  trust  and 
commencement  of  trading  on  the 
Exchange,  the  Exchange  will  consider 
the  suspension  of  trading  in  or  removal 
from  listing  of  a  trust  upon  which  a 
series  of  trust  issued  receipts  is  based  if: 
(1)  The  trust  has  more  than  sixty  days 
remaining  until  termination  and  there 
are  fewer  than  fifty  record  and/or 
beneficial  holders  of  trust  issued 
receipts  for  thirty  or  more  consecutive 
trading  days;  (2)  the  trust  has  fewer  than 
50,000  receipts  issued  and  outstanding; 
(3)  the  market  value  of  all  receipts 
issued  and  outstanding  is  less  than 
$1,000,000;  or  (4)  such  other  event  shall 
occiir  or  condition  exists  which  in  the 
opinion  of  the  Exchange,  makes  further 
dealings  on  the  Exchange  inadvisable. 

These  criteria  are  designed  to 
eliminate  less  liquid  products  while 
maintaining  the  flexibility  to  avoid 
delisting  trust  issued  receipts  (leading  to 
a  possible  termination  of  the  trust) 
because  of  relatively  brief  fluctuations 
in  market  conditions  that  may  cause  the 
number  of  holders  to  vary. 

The  Exchange  will  not,  however,  be 
required  to  suspend  or  delist  from 
trading,  based  on  the  proposed  rule,  any 
trust  issued  receipts  for  a  period  of  one 


7  See  Securities  Exchange  Act  Release  No.  41892 
(September  21. 1999),  64  FR  52559  (September  29, 
1999)  (SR-Emex-99-20). 

"  See  Securities  Exchange  Act  Release  No.  42056 
(October  22. 1999),  64  FR  58870  (November  1, 1999) 
(SR-CHX-99-22). 

o  See  Securities  Exchange  Act  Release  No.  42347 
Oanuary  13.  2000).  64  FR  4451  (January  27,  2000) 
(SR-BSE-99-15). 
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year  after  the  initial  listing  of  such  trust 
issued  receipts  for  trading  on  the 
Exchange.  Notwithstanding,  in  the  first 
year  and  thereafter,  if  the  number  of 
companies  represented  by  the  deposited 
securities  drops  to  less  than  nine,  and 
each  time  thereafter  the  number  of 
companies  is  reduced,  the  Exchange 
will  consult  with  the  Commission  to 
confirm  the  appropriateness  of 
continued  listing  of  the  trust  issued 
receipts. 

c.  Exchange  Rules  Applicable  to  the 
Trading  of  Trust  Issued.  Receipts.  Trust 
issued  receipts  are  considered 
"securities"  under  the  Rules  of  the 
Exchange  and  are  subject  to  all 
applicable  trading  rules,  including  the 
provisions  of  Phlx  2001A,  ITS  Trade- 
Throughs  and  Locked  Markets,  which 
addresses  trade-throughs  for  ITS 
securities,  as  well  as  rules  governing 
priority,  parity  and  precedence  of 
orders,  market  volatility-related  trading 
halt  provisions  and  responsibilities  of 
the  assigned  specialist  firm.^"  Exchange 
equity  margin  rules  will  apply. 

Trust  issued  receipts  will  trade  in  the 
appropriate  minimum  variation, 
pursuant  to  Phlx  Rule  125.  If  the  trust 
issued  receipts  are  also  traded  on  the 
Amex,  those  receipts  will  trade  at  a 
minimum  variation  of  Vie  of  $1.00  for 
trust  issued  receipts  selling  at  or  above 
$.25  and  V32  of  $1.00  for  those  selling 
below  $.25.  If  the  trust  issued  receipts 
are  traded  on  any  other  exchange  or  are 
exclusively  listed  on  the  Phlx,  different 
minimum  variations  may  apply.  In 
addition,  the  Exchange  notes  that  due  to 
industry-wide  changes  in  minimum 
price  variations,  trading  in  trust  issued 
receipts  are  expected  to  be  converted 
from  fractions  to  decimals.^  1 

The  Exchange's  surveillance 
procedures  for  trust  issued  receipt  will 
be  similar  to  the  procedures  used  for 
Trust  Shares  and  will  incorporate  and 
rely  upon  existing  Phlx  surveillance 
systems. 

Prior  to  the  commencement  of  trading 
of  each  new  trust  issued  receipt,  the 
Exchange  will  distribute  a  circular  to  its 
members  and  member  organizations 
alerting  them  to  the  unique 
characteristics  of  trust  issued  receipts, 
including  the  fact  that  trust  issued 
receipts  are  not  individually 
redeemable.  The  circular  will  also 
confirm  that  trust  issued  receipts  are 
subject  to  the  Exchange's  rule  relating  to 
trading  halts  in  certain  Exchange  traded 


funds  (Phlx  Rule  136)  and  other  criteria 
set  forth  in  proposed  Phlx  Rule  1 36(b). '^ 
The  circular  will  advise  members  that, 
in  exercising  the  discretion  described  in 
proposed  Phlx  Rule  136(b),  appropriate 
Exchange  officials  may  consider  a 
variety  of  factors,  including  the  extent  to 
which  trading  is  not  occurring  in  an 
underlying  security  and  whether  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present.'^ 

d.  Disclosure  to  Customers.  The 
Exchange  will  require  its  members  to 
provide  all  purchasers  of  newly  issued 
trust  issued  receipts  with  a  prospectus 
for  that  series  of  trust  issued  receipts. 
Exchange  members  will  be  informed  of 
this  requirement  through  the 
informational  circular  on  each  HOLDRs 
product  to  be  delivered  prior  to  the 
commencement  of  trading.  The 
Exchange  believes  that  delivery  of  this 
information  will  apprise  investors  of  the 
terms,  characteristics,  and  risks  of 
trading  trust  issued  receipts. 

e.  Trading  of  Currently-Issued 
HOLDRs.  As  noted  above,  upon 
approval  of  the  Exchange's  listing 
standards  for  trust  issued  receipts,  the 
Exchange  intends  to  begin  trading 
various  series  of  trust  issued  receipts, 
specifically  currently-issued  HOLDRs, 
pursuant  to  UTP.'''  All  currently  issued 
HOLDRs  are  listed  on  the  Amex. 

The  Exchange  requests  approval  to 
trade  currently-issued  HOLDRs  on  a 
UTP  basis  when  it  determines  it  is 
advisable  to  do  so.  Currently-issued 
HOLDRs  will  be  subject  to  all  Exchange 
trading  rules  applicable  to  securities 
trading  on  a  UTP  basis  with  the 
following  exceptions.  Currently-issued 
HOLDRs  may  be  acquired,  held  or 
transferred  only  in  round-lot  amounts 
(or  round-lot  multiples)  of  100  receipts. 
Thus,  upon  implementation  of  the 
appropriate  systems  feature,  orders  for 
less  than  a  roujid-lot  will  be  rejected, 
while  orders  for  greater  than  a  round- 
lot,  but  not  a  round-lot  multiple,  will  be 
executed  to  the  extent  of  the  largest 
round-lot  multiple,  rejecting  the 
remaining  odd-lot.'^  In  addition, 
transactions  in  currently-issued 


'"If  trust  issued  receipts  are  traded  only  in  round 
lots  (or  round  lot  multiples),  the  Exchange's  rules 
relating  to  odd  lot  executions  will  not  apply. 

' '  The  Exchange  notes  that  Semiconductor 
HOLDRs  are  participating  in  the  Decimal  Pilot 
Program  and  therefore,  if  traded  on  the  Exchange. 
%vill  trade  in  the  appropriate  minimal  variation. 


i=The  PhU  confirmed  the  Phlx  Rule  133  should 
be  changed  to  Phlx  Rule  136,  and  that  proposed 
Phlx  Rule  133,  Supplementary'  Material  .05.  should 
be  changed  to  proposed  Phlx  Rule  136(b)  in 
accordance  with  the  changes  made  in  Amendment' 
No.  2,  supra  note  4.  Telephone  conversation 
between  John  Dayton,  Assistant  Secretary  and 
Counsel,  Phlx  ,  and  Sapna  C.  Patel,  attorney, 
Division.  Commission,  December  14,  2000. 

"Id. 

'<  See  supra  note  6. 

'*For  example,  an  order  for  50  Trust  Issued 
Receipts  will  be  rejected,  while  an  order  for  1,050 
Trust  Issued  Receipts  will  be  executed  in  part 
(1,000)  and  rejected  in  part  (50). 


HOLDRs  have  received  an  exemption 
fittm  the  short  sale  rule;  therefore,  they 
will  not  be  subject  to  that  restriction  on 
the  Exchange.*^  Transactions  in  trust 
issued  receipts  may  be  effected  until 
4:00p.m.i'' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  '*  in  general,  and  in 
particular,  with  section  6(b)(5), '«  in  that 
it  is  designed  to  promote  just  and 
equitable  principle  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  trading  of  currently-issued  HOLDRs 
on  a  UTP  basis  should  add  additional 
liquidity  and  provide  investors  with 
another  choice  of  venue  to  conduct 
trading  in  these  products. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  and  Amendments  No.  1  and  No. 
2  are  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the^Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission. 


'••The  Exchange  understands  that  the 
Commission  has  provided  an  exemption  btim  the 
short  sale  rule.  Rule  lOa-1  under  the  act.  for 
transactions  in  HOLDRs.  See  SEC  Exemption  Letter. 
1999  WL  1038048  (S.E.C.).  The  Exchange  will  issue 
a  notice  to  its  members  detailing  the  terms  of  the 
exemption  prior  to  any  trading  in  HOLORs. 

"  See  Amendment  No.  1.  supra  note  3. 
Amendment  No.  1  indicates  the  Phlx  Rule  101 . 
Supplementary  Material  .02  states  that  equities  on 
the  Exchange's  Equity  Floor  trade  until  4KX)  p.m. 
unless  otherwise  announced  by  the  Exchange.  The 
Exchange  has  confirmed  that  it  will  make  the 
appropriate  filing  with  the  Commission  should  it 
decide  to  change  this  time.  Telephone  conversation 
between  John  Dayton.  Assistance  Secretary  and 
Counsel.  Phlx.  and  Sapna  C.  Patel.  Attorney. 
Division.  Commission.  December  14.  2000. 

'•15U.S.C.  78«b) 

«»15U.S.C.  78f(b)(5). 
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all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-Oa-31  and  should  be 
submitted  by  January  25,  2001. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

A.  Generally 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  (b)(5)  of  the 
Act  2°  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
sectuities  exchange.  Specifically,  the 
Commission  finds,  as  it  did  in  the 
Amex,  the  CHX,  and  the  BSE  orders 
approving  the  listing  and  trading  of  trust 
issued  receipts  and  Internet  HOLDRs,^^ 
that  the  proposed  establishing  listing 
standards  for  trust  issued  receipts  and  to 
trade  Internet  HOLDRs  will  provide 
investors  with  a  convenient  and  less 
expensive  way  of  participating  in  the 
securities  market.  The  proposal  should 
advance  the  public  interest  by  providing 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
allowing  them  to  purchase  and  sell  a 
single  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
the  business  day.  Accordingly,  the 
Commission  finds  that  the  proposal  will 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  imfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.22 


2'  See  supra  note  9  (approving  listing  and  trading 
of  trust  issued  receipts  and  Internet  HOLDRs  on  the 
BSE  pursuant  to  UTP);  see  supra  note  8  (approving 
listing  and  trading  of  trust  issued  receipts  and 
Internet  HOLDRs  on  the  CHX  pursuant  to  UTP):  and 
see  supra  note  7  (approving  listing  and  trading  of 
trust  issued  receipts  and  Internet  HOLDRs  on  the 
Amex). 

"  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  p^posed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 


As  noted  in  the  Amex  approval  order, 
the  Commission  believes  ihat  trust 
issued  receipts  will  provide  investors 
with  an  alternative  to  trading  a  broad 
range  of  sectuities  on  an  individual 
basis,  and  will  give  investors  the  ability 
to  trade  trust  issued  receipts 
representing  a  portfolio  of  seciuities 
continuously  throughout  the  business 
day  in  secondary  market  transactions  at 
negotiated  prices.  Trust  issued  receipts 
will  allow  investors  to:  (1)  Respond 
quickly  to  changes  in  the  overall 
seciuities  markets  generally  and  for  the 
industry  represented  by  a  particular 
trust;  (2)  trade,  at  a  price  disseminated 
on  a  continuous  basis,  a  single 
representing  a  portfolio  of  seciuities  that 
the  investor  owns  beneficially;  (3) 
engage  in  hedging  strategies  similar  to 
those  used  by  institutional  investors;  (4) 
reduce  transaction  costs  for  trading  a 
portfolio  of  seciuities;  and  (5)  retain 
beneficial  ownership  of  the  securities 
underlying  the  trust  issued  receipts. 

Although  trust  issued  receipts  are  not 
leveraged  instruments,  and,  therefore, 
do  not  possess  any  of  the  attributes  of 
stock  index  options,  their  prices  will  be 
derived  and  based  upon  the  securities 
held  in  their  respective  trusts. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  trust  issued 
receipts  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  trust  issued 
receipts  is  based  on  a  basket  of 
securities.23  Nevertheless,  the 
Commission  believes  that  the  unique 
nature  of  trust  issued  receipts  raises 
certain  product  design,  disclosure, 
trading,  and  other  issues. 

B.  Tmding  of  Trust  Issued  Receipts — 
Listing  and  UTP 

The  Commission  finds  that  the  Phlx's 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  trading  of  trust 
issued  receipts  whether  by  listing  or 
pursuant  to  UTP.  Trust  issued  receipts 
are  equity  securities  that  will  be  subject 
to  the  full  panoply  of  Phbc  rules 
governing  the  trading  of  equity 
securities  on  the  Phlx,  including,  among 
others,  rules  governing  the  priority. 


"  The  Commission  has  concerns  about  continued 
trading  of  the  trust  issued  receipts  whether  listed 
or  pursuant  to  UTP,  if  the  number  of  component 
securities  blls  to  a  level  below  nine  securities, 
because  the  receipts  may  no  longer  adequately 
reflect  a  cross-section  of  the  selected  industry. 
Accordingly,  the  Phlx  has  agreed  to  consult  the 
Commission  concerning  continued  trading,  once 
the  trust  has  fewer  than  nine  component  securities, 
and  for  each  subsequent  loss  of  a  security  thereafter. 
Telephone  conversion  between  John  Dayton, 
Assistant  Secretary  and  Counsel,  Phlx,  and  Heather 
Traeger,  Attorney,  Division,  Commission, 
November  29,  2000. 


parity  and  precedence  of  orders, 
responsibilities  of  the  specialist, 
accoimt  opening  and  customer 
suitability  requirements,  and  the 
election  of  a  stop  or  limit  order.^* 

In  addition,  the  Phlx  had  developed 
specific  listing  and  delisting  criteria  for 
trust  issued  receipts  that  will  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  for  trust  issued  receipts  to 
allow  for  the  maintenance  of  fair  and 
orderly  markets.  The  delisting  criteria 
also  allows  the  Phlx  to  consider  the 
suspension  of  trading  and  the  delisting 
of  a  trust  issued  receipt  if  an  event 
occurred  that  made  further  dealings  in 
such  securities  inadvisable.  This  will 
give  the  Phbc  flexibility  to  delist  trust 
issued  receipts  if  circumstances  warrant 
such  action.  The  Phlx's  proposal  also 
provides  procedures  to  halt  trading  in 
trust  issued  receipts  in  certain 
enumerated  circumstances. 

Moreover,  in  approving  this  proposal, 
the  Commission  notes  the  Exchange's 
belief  that  trust  issued  receipts  will  not 
trade  at  a  material  discount  or  premium 
in  relation  to  the  overall  value  of  the 
trusts'  assets  because  of  potential 
arbitrage  opportunities.  The  Exchange 
represents  that  the  potential  for 
arbitrage  should  keep  the  market  price 
of  a  trust  issued  receipt  comparable  to 
the  overall  value  of  the  deposited 
securities. 

Furthermore,  the  Commission 
believes  that  the  Exchange's  proposal  to 
trade  trust  issued  receipts  in  minimum 
fi^ctional  increments  of  Vie  of  $1.00  is 
consistent  with  the  Act.^s  The 
Commission  believes  that  such  trading 
should  enhance  market  liquidity,  and 
should  promote  more  accurate  pricing, 
tighter  quotations,  and  reduced  price 
fluctuations.  The  Conunission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  trust 
issued  receipts. 

Finally,  the  Phlx  wiU  apply 
surveillance  procedures  for  trust  issued 
receipts  that  will  be  similar  to  the 
procedures  used  for  Trust  Shares  and 
will  incorporate  and  rely  upon  existing 
Phlx  surveillance  procedures  governing 
equities.  The  Commission  believes  that 
these  siuveillance  procedures  are 
adequate  to  address  concerns  associated 


^*  Trading  rules  pertaining  to  the  availability  of 
odd-lot  trading  do  not  apply  because  trust  issued 
receipts  only  can  be  traded  in  round-lots. 

•"  The  Exchange  notes,  however,  that  due  to 
industry-wide  changes  in  minimum  price 
variations,  trading  in  trust  issued  receipts  are 
expected  to  be  converted  from  fractions  to  decimals. 
More  specifically,  the  Exchange  notes  that 
semiconductor  HOLDRs  are  participating  in  the 
Decimal  Pilot  Program  and  therefore,  if  traded  on 
the  Exchange,  will  trade  in  the  appropriate  minimal 
variation. 
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with  listing  and  trading  trust  issued 
receipts,  including  any  concerns 
associated  with  purchasing  and 
redeeming  round-lots  of  100  receipts. 
Accordingly,  the  Commission  believes 
that  the  rules  governing  the  trading  of 
trust  issued  receipts  provide  adequate 
safeguards  to  prevent  manipulative  acts 
and  practices  and  to  protect  investors 
and  the  public  interest. 

C.  Disclosure  and  Dissemination  of 
Information 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  trust  issued  receipts.  The 
prospectus  will  address  tlie  special 
characteristics  of  a  particular  trust 
issued  receipt  basket,  including  a 
statement  regarding  its  redeemability 
and  method  of  creation.  The 
Commission  notes  that  all  investors  in 
trust  issued  receipts  who  purc:hase  in 
the  initial  offering  will  receive  a 
prospectus.  In  addition,  anyone 
purchasing  a  trust  issued  receipt 
directly  from  the  trust  (by  delivering  the 
underlying  seciuities  to  the  trust)  will 
also  receive  a  prospectus.  Finally,  all 
Phbc  member  firms  who  purchase  trust 
issued  receipts  from  the  trust  for  resale 
to  customers  must  deliver  a  prospectus 
to  such  customers. 

The  Conunission  also  notes  that  upon 
the  initial  listing  of  any  trust  issued 
receipts,  the  Exchange  will  issue  a 
circular  to  its  members  explaining  the 
luiique  characteristics  and  risks  of  this 
type  of  security.  The  circular  also  will 
note  the  Exchange  members'  prospectus 
delivery  requirements,  and  highlight  the 
characteristics  of  purchases  in  trust 
issued  receipts.  The  circular  also  will 
inform  members  of  Exchange  policies 
regarding  trading  halts  in  issued 
receipts. 

D.  Accelerated  Approval 

The  Phlx  has  requested  that  the 
Conunission  find  good  cause  for 
approving  the  proposed  rule  change  and 
Amendments  No.  1  and  No.  2  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  Exchange's  proposal  to  trade  trust 
issued  receipts,  and  specifically  the 
existing  series  of  HOLDRs  ^e  piusuant  to 
UTP  privileges,  will  provide  investors 
with  a  convenient  and  less  expensive 
way  of  participating  in  the  seciuities 
markets.  The  Commission  believes  that 
the  proposed  rule  change  should 
produce  added  benefits  to  investors 


through  the  increased  competition 
between  other  market  centers  trading 
the  product.  Specifically,  the 
Commission  believes  that  by  increasing 
the  availability  of  trust  issued  receipts, 
and  in  particular  Internet  HOLDRs,  as 
an  investment  tool,  the  Phlx's  proposal 
should  help  provide  investors  with 
increased  flexibility  in  satisfying  theu 
investment  needs,  by  allowing  them  to 
purchase  and  sell  a  single  security 
replicating  the  performance  of  a  broad 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day.  The 
Commission  notes,  however,  that 
notwithstanding  approval  of  the  listing 
standards  for  trust  issued  receipts,  other 
similarly  structured  products,  including 
trust  issued  recieipts  based  on  other 
industries,  will  require  review  by  the 
Commission  prior  to  being  traded  on  the 
Exchange.  Additional  series  caimot  be 
listed  by  the  Exchange  prior  to 
contacting  Division  staff.  In  addition, 
the  Phbc  may  be  required  to  submit  a 
rule  filing  prior  to  trading  a  new  issue 
or  series  on  the  Exchange. 

As  noted  above,  the  Commission  has 
approved  the  listing  and  trading  of  trust 
issued  receipts,  including  various  series 
of  HOLDRs,  at  the  Amex.  the  CHX.  and 
the  BSE,  under  rules  that  are 
substantially  similar  to  Phlx  Rule  803(j). 
The  trading  requirements  of  trust  issued 
receipts  at  the  Phlx  will  be  substantially 
similar  to  the  trading  requfrements  of 
trust  issued  receipts  at  the  Amex,  the 
CHX,  and  the  BSE.  The  Conunission 
published  those  rules  in  the  Federal 
Register  for  the  full  notice  and  comment 
period.  No  comments  were  received  on 
the  proposed  rules,  and  the  Commission 
found  them  consistent  with  the  Act.^^ 
The  Commission  does  not  believe  that 
trading  of  this  product  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  filing. 

The  Commission  also  finds  good 
cause  for  approving  Amendments  No.  1 
and  No,  2  prior  to  die  thirtieth  day  after 
notice  of  the  Amendments  is  published 
in  the  Federal  Register  pursuant  to 
section  19(b)(2)  of  the  Act.^e 
Amendment  No.  1  makes  technical 
changes  to  the  proposed  rule  text, 
deletes  proposed  Phbc  Rule  803(j)(4) 
because  the  4:00  p.m.  deadline  until 
which  trust  issued  receipts  can  trade  is 
already  mentioned  in  cnuxent  Phlx  Rule 
101,  Supplementary  material  .02,  and 
indicates  that  the  Phlx  is  reserving  Phlx 
Rule  803(j)(4)  for  future  use. 
Amendment  No.  2  renumbers  proposed 
Phbc  Rule  133,  Supplementary  Material 
.05  as  proposed  Phlx  Rule  136(b)  to 
place  this  proposed  rule  in  the 


appropriate,  section  of  the  Phlx  Rules. 
Phlx  Rule  136  was  created  in  a  separate 
Phlx  filing  and  relates  to  trading  halts  in 
certain  exchange  traded  fimds.  In 
Amendment  No.  2,  the  Phlx  also 
clarifies  certain  changes  to  the  rule  text 
made  in  Amendment  No.  1.  The 
Commission  finds  that  accelerated 
approval  of  Amendments  No.  1  and  No. 
2  is  appropriate  in  order  to  permit  the 
Phlx  to  establish  accurate  and  orderly 
rules  regarding  the  listing  and  trading  of 
trust  issued  receipts. 

Accordingly,  the  Conunission  finds 
good  cause  for  approving  the  proposed 
rule  change  and  Amendments  No.  1  and 
No.  2  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  in  the 
Federal  Register. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.z^  that  the 
proposed  rule  change  (SR-Phlx-00-31) 
and  Amendments  No.  1  and  No.  2  are 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.^" 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-157  Filed  1-3-01;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 

[Public  Notice  3531] 

Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  nine  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700). 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notific:ations  to  the 
Congress  pursuant  to  secrtions  36(c)  and 


»"  See-supra  note  6. 


"  See  supra  note  21. 
M15U.S.C78s(b)(2). 


>o  17  CFR  200.30-3(aMl2). 
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36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  December  28,  2000. 
William  J.  LoweU, 

'Director,  Office  of  Defense  Trade  Controls, 
U.S.  Department  of  State. 

October  5,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  Germany  and 
France,  for  the  cooperative  development  and 
production  of  a  Storablp  Upper  Stage  Rocket 
Engine  (SUSE). 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
appUcant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Laiidn, 
Assistant  Secretary,  Legislative  Affairs. 

Department  of  State. 
Enclosure:  Transmittal  No.  DTC  66-00. 
The  Honorable  J.  Dennis  Hastert,  Speaks  of 

the  House  of  Representatives. 

October  11,  2000. 

Dear  Mr.  Speaker.  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  S50 .000.000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  six  (6) 
Multi-Mission  Surveillance  Aircraft  Systems 
to  the  Government  of  Algeria  for  use  t^  the 
Algerian  Ministry  of  Defense.  It  includes  a 
technical  assistance  agreement  for  defense 
services  to  support  these  systems. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 

Department  of  State. 
Enclosure:  Transmittal  No.  DTC  095-00 


The  Honorable  ).  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

October  2,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
the  Imagery  Management  Support  System  to 
operate  in  association  with  the  DCONOS 
commercial  remote-sensing  satellite. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  contnsl 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Barbara  Larkin 
Assistant  Secretary,  Legislative  Affairs, 

Department  of  State. 
Enclosure:  Transmittal  No.  DTC  096-00 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

September  15,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufecttiring  License  Agreement 
with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  of 
image  intensifier  assemblies  for  return  to  the 
United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs, 

Department  of  State. 

Enclosure:  Transmittal  No.  DTC  98-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

October  5,  2000. 

Dear  Mr.  Speaker  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amotmt 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 


data,  information  and  services  on 
communication  satellites  GE7.  GE8.  GE9, 
GElA  and  GE2A  to  the  underwriters  from 
Australia.  Belgium,  Bermuda,  Canada, 
France,  Germany.  Italy,  Japan.  Norway. 
Sweden  and  the  United  Kingdom  in  order  to 
provide  adequate  insurance  coverage  during 
the  operational  life  of  the  satellites. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs, 

Department  of  State. 

Enclosure:  Transmittal  No.  DTC  111-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

October  3,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the 'amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  commercial  lease  of 
four  (4)  C-17  cargo  aircraft  to  the  United 
Kingdom  Ministry  of  Defence. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Barixira  Larkin.  Assistant  Secretary, 
Legislative  Affairs,  Department  of  State. 
Enclosure:  Transmittal  No.  DTC  113-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

October  11,  2000 

Dear  Mr.  Speaker  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  the 
AsiaSat  4  commercial  conununications 
satellite  to  Hong  Kong  with  launch  scheduled 
from  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 
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More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs, 

Department  of  State. 
Enclosure:  Transmittal  No.  DTC  114-00 
The  Honorable  J,  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

October  2,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Italy. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  defense  services  for  the  co- 
development  of  an  Identification  Friend  or 
Foe  (IFF)  Digital  Transponder.  Traffic 
Collision  Avoidance  System  and  Ethernet 
interface. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Barbara  Larkin. 
Assistant  Secretary,  Legislative  Affairs, 

Department  of  State. 
Enclosure:  Transmittal  No.  DTC  127-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

October  11,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Israel  of 
technical  information,  defense  articles  and 
services  necessary  for  the  development  of 
Switchable  Eyesafe  Laser  Rangefinder/ 
Designator  (SELRD)  systems  for  Comanche 
and  Apache  helicopters. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 


Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs, 

Department  of  State. 
Enclosure:  Transmittal  No.  DTC  141-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

[FR  Doc.  01-225  Filed  1-3-01;  8:45  am] 
BILUNG  CODE  4710-25-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-8557;  Notice  1] 

Uniroyal  Goodrich  Tire  Manufacturing, 
Receipt  of  Application  for  Decision  of 
inconsequential  Noncompliance 

Uniroyal  Goodrich  Tire 
Manufacturing  (Uniroyal)  has 
determined  that  a  total  of  284  P205/ 
60R15  Regul  Sport  Challenger  passenger 
car  tires  do  not  meet  the  labeUng 
requirements  mandated  by  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  109,  "New  Pneumatic  Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Uniroyal  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  luider  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

FMVSS  No.  109  (S4.3(d))  requires  that 
each  tire  shall  have  permanently 
molded  the  generic  name  of  each  cord 
material  used  in  the  plies  (both  sidewall 
and  tread  area)  of  the  tire.  (S4.3(e)) 
requires  that  each  tire  shall  have 
permanently  molded  into  or  onto  both 
sidewalls  the  actual  number  of  plies  in 
the  sidewall,  and  the  actual  number  of 
plies  in  the  tread  area  if  different. 

The  noncompliance  with  S4.3(d)  and 
(e)  relates  to  the  mold  number.  The  tires 
were  marked:  Tread  Plies:  2  Polyester  + 
2  Steel  -t- 1  Nylon,  Sidewall  Plies:  2 
Polyester,  instead  of  the  required 
marking  of:  "Tread  Plies:  1  Polyester  +2 
Steel.  Sidewall  Plies:  1  Polyester. 

Uniroyal  states  that  of  the  total  (284) 
tires  produced,  no  more  than  17  may 
have  been  delivered  to  their  end  users. 
The  remaining  tires  have  been  isolated 
in  their  warehouses  and  are  being 
scrapped.  They  do  not  believe  that  this 
marking  error  will  impact  motor  vehicle 
safety  because  the  tires  meet  all 
applicable  Federal  Motor  Vehicle  Safety 
performance  standards. 


Interested  persons  are  invited  to  ^    . 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  February  5,  2001. 

Authority:  (49  U.S.C.  301118,  301120: 
delegations  of  authority  at  49  CFR  1.50  and 
501.8). 

Issued  on:  December  28.  2000. 
Noble  N.  Bowie. 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  01-190  Filed  1-3-01;  8:45  am) 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,(202)366-4535. 

Key  to  "Reasons  for  Delay" 

1 .  Awaiting  additional  information  from 
applicant. 
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2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires 
extensive  analysis. 


4.  Staff  review  delayed  by  other  priority 
issues  or  volimie  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application. 

M — Modification  request. 


PM — Party  to  application  with 
modification  request. 

Issued  in  W&shington,  DC,  on  December 
19,  2000. 
).  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


11862-N 
11927-N 
12142-N 
1215a-W 
12181-N 
12248-N 
12281-N 
^2290-N 
12307-N 

12332-N 

12339-N 
12353-N 
12355-N 
.12368-N 
12381-N 
12397-N 
12406-N 
12412-N 
12422-N 

12433-N 
12434-N 
12440-N 
12443-N 
12444-N 
12454-N 
12455-N 

12456-N 
12469-N 
12473-N 
12475-N 
12476-N 
12479-N 
12485-N 
12491-N 
12493-N 
12495-N 
12497-N 


4661-M  .. 
6658-M  .. 

8086-M  .. 

8308-M  .. 
8554-M  .. 
10656-M 

10672-M 
11296-M 
11316-M 
11537-W 
11769-M 
11769-M 


Application  No. 


12515-N  ^... 

12517-N  


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


Naw  Examptlon  Applications 

The  BCX;  Group,  Mun^y  Hill,  NJ  

Alaska  Marine  Lines,  Inc.,  Seattle,  WA  

Aristech  Chemical  Corp.,  Pittsburgh,  PA 

Hickson  Corporation,  Conley,  GA 

Aristech,  Pittsburgh,  PA  

Cit>a  Specialty  Chemicals  Corp.,  High  Point,  NC  

ABS  Group,  Inc.,  Houston,  TX 

Savage  industries.  Inc.,  Pottstown,  PA 

Kern  County  Dept.  of  Weights  &  Measures,  Bakers- 
fieW,  CA. 

Automotive  Occupant  Restraints  Council,  Lexington, 
KY. 

BOC  Gases,  Munay  Hill,  KJ  

Monson  Companies,  South  Portland,  ME 

Union  Tank  Car  Company,  East  Chicago,  IN 

OcckJental  Chemrcal  Corp.,  Dallas,  TX  

Ideal  Chemical  &  Supply  Co.,  Memphis,  TN  

Asians,  LLC  (fonnerty  FMC  Corp.),  Philadelphia,  PA  ... 

Occidental  Chemkal  Corporatk>n,  Dallas,  TX  

Great  Western  Chemk:al  Company,  Portland,  OR  

ConnectKut  Yankee  Atomic  Power  Co.,  East  Hampton, 
CT. 

The  Lighter  Company,  Inc.,  Miami,  FL  

Salmon  Air,  Salmon,  ID 

Luxfer  Inc.,  Riverside,  CA  

ChemCentral/Charlotte,  Chartotte,  NC 

ST  Servrces,  Dallas,  TX  

Ethyl  Corp.,  Richmond,  VA  

United  States  Marine  Safety  Association,  Philadelphia, 
PA. 

Baker  Hugties,  Houston,  TX  

Department  of  Energy,  Germantown,  MD  

OkJ  Bridge  Metals  &  Chemicals,  Inc.,  OkJ  Bridge,  1^  ... 

Chemetall  GmbH  Gesellschaft,  Langlshiem,  DE  

Fisher-Rosemount  Petroleum,  Tulsa,  OK  

Luxfer  Gas  Cylinder,  Riverside,  CA 

StanTrans  Services,  Dallas,  TX 

PPG  Industries,  Inc.,  Pittsburgh,  PA 

Caroline  Power  &  Light  Co.,  Soutfiport,  NC  

South  Carolina  Electric  &  Gas  Co.,  Jenkinsville,  SC 

Henderson  International  Technologies,  Inc.,  Richard- 
son, TX. 

FIBA  Technologies,  Inc.,  Westboro,  MA 

Cytec  Industries  Inc.,  Wilk>w  Island,  WV  

ModificatkKis  to  Examptions 

Chemetall  Foote  Corporation,  Kings  Mountain,  NC  

Mason  &  Hanger  Corp.  (USDOE/Pantex  Plant),  Ama- 
nita, TX. 

The  Boeing  Co  (Mil  Aircraft  &  Missiles  Sys  Group),  Se- 
attle, WA. 

Tradewind  Enterprises,  Inc.,  Hillsboro,  OR 

Orica  USA,  Inc.,  Englewood,  CO  

Conf.  of  Radiation  Control  Program  Directors,  Inc., 
Frankfort,  KY. 

Buriington  Packaging,  Inc.,  Brooklyn,  NY  

Heritage  Transport,  LLC.  Indianapolis,  IN  

TRW  Automotive,  Queen  Creek,  /VZ 

XI  Jones  Chemcals,  Inc.,  Milford,  VA  

Great  Westem  Chemnal  Company,  Portland,  OR  

Great  Westem  Chemk:al  Company,  Portland,  OR 


01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 

01/31/2001 

01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 

01/31/2001 
01/31/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 

02/28/2001 
01/31/2001 
01/31/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
12/29/2000 
02/28/2001 
02/28/2001 
02/28/2001 

02/28/2001 
02/28/2001 


01/31/2001 
01/31/2001 

01/31/2001 

01/31/2001 
01/31/2001 
01/31/2001 

01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
01/31/2001 
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Application  No. 

Applicant 

Reason  for 
delay 

Estimated  date 
of  completkxi 

11769-M  

11798-M  

11798-M  

1191 1-M 

Hydrite  Chemical  Company,  Brookfield,  Wl 

Air  Products  and  Chemicals,  Inc.,  Allentown,  PA 

Anderson  Development  Company,  Adrian,  Ml  

Transfer  Flow,  Inc.,  Chico,  CA 

CP  Industries,  Inc.,  McKeesport,  PA  

Savage  Industries  Incorporated,  Pottstown,  PA  

Van  Hool  NV,  B-2500  Lier  Koningshooikt,  BG  

FIBA  Technokjgies,  Inc.,  Westboro,  MA 

STC  Technologies,  Inc.,  Bethlehem,  PA  

Steptoe  &  Johnson,  LLP,  Washington,  DC 

-  4 

01/31/2001 
01/31/2001 
01/31/2001 
02/28/2001 

1191&-M  

02/28/2001 

11967-M  

02/2a/2001 

12074-M  

12130-M  

02/28/2001 
02/28/2001 

12178-M  

02/2a/2001 

12301-M  

02/28/2001 

[PR  Doc.  01-238  Filed  1-3-01;  8:45  am] 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-00-7283;  Notice  No.  01- 
03] 

Hazardous  Materials  Safety:  Public 
Meeting  Related  to  Customer  Service 
and  Regulatory  Review 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Notice  of  public  meeting. 

SUMMARY:  RSPA  will  hold  a  public 
meeting  to  seek  information  from  the 
public  on  improving  safety,  reducing 
costs  (especially  to  small  businesses) 
and  increasing  customer  service  through 
RSPA's  management  of  the  national 
hazardous  materials  transportation 
safety  program.  This  meeting  is  being 
held  in  conjimction  vdth  a  Hazardous 
Materials  Multimodal  Training  Seminar 
sponsored  by  RSPA  on  February  6  and 
7,  2001. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Westin  Long  Beach  Hotel, 
333  East  Ocean  Blvd.,  Long  Beach,  CA 
90802  (562^36-3000).  For  information 
on  facilities  or  services  for  individuals 
with  disabilities  or  to  request  special 
assistance  at  the  meetings,  contact 
Michael  Johnson  at  the  address  or  phone 
number  listed  under  FOR  FURTHER 
INFORMATK)N  CONTACT  as  SOOn  as 
possible. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  February  7,  2001,  1:00 
p.m.  to  5:00  p.m.;  however,  the  meeting 
may  end  prior  to  5:00  p.m.,  dependent 
upon  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Johnsen,  Office  of  Hazardous 
Materials  Standards,  RSPA,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Phone  (202) 366-8553. 
SUPPLEMENTARY  INFORMATION: 


Focus  on  Issues  of  Interest  to  Affected 
Parties 

RSPA  ("we"  and  "our")  is  interested 
in  soliciting  comments  on  the  kind  and 
quality  of  services  our  customers  want 
and  their  level  of  satisfaction  with  the 
services  we  currently  provide  to 
promote  understanding  and  compliance 
with  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180).  These  services  include  the 
following: 

(1)  Hazardous  Materials  Information 
Center  (HMIC).  A  staff  of  three  persons 
is  available  Monday  to  Friday  (except 
Federal  holidays)  between  9:00  am  and 
5:00  pm  (Eastern  time)  to  address 
telephonic  inquiries  from  shippers, 
carriers,  packaging  manufacturers  and 
other  persons  concerning  requirements 
in  the  HMR  for  the  safe  transportation 
of  hazardous  materials.  In  2000,  the 
HMIC  handled  more  than  33,000  calls. 
The  toll-free  number  is  1-80Q-HMR- 
4922. 

(2)  Internet  access.  Our  site  on  the 
worldwide  web  {http://hazmat.dot.gov) 
provides  information  concerning 
hazardous  materials  rulemakings, 
exemptions,  letters  of  clariiication, 
international  activities,  incident  data, 
the  2000  Emergency  Response 
Guidebook  and  much  more. 

(3)  Fax  on  demand.  For  persons  who 
do  not  have  access  to  the  internet,  we 
operate  an  automated  fax-back  system 
that  allows  callers  access  to  more  than 
600  pages  of  informational  materials, 
including  letters  of  clarification  and 
recently  published  rulemakings, 
through  their  own  fax  machines.  A 
facsimile  copy  of  the  catalog  of  available 
documents  may  be  obtained  by 
accessing  the  fax-on-demand  feature 
through  our  HMIC  number  1-800- 
HMR-4922. 

(4)  Training.  To  promote  compliance 
with  the  HMR,  we  distribute  brochures, 
charts,  publications,  training  materials, 
videotapes,  and  other  safety-related 
information  to  hazmat  employers  and 
hazmat  employees  in  the  private  and 
government  sectors,  as  well  as  to  the 
general  public.  Hazardous  materials 


training  is  provided  to  Federal,  State 
and  local  enforcement  agencies, 
industry,  and  emergency  response 
personnel.  In  addition,  we  provide 
personal  computer  based  self-study 
programs  through  a  CD-ROM  modular 
training  series. 

(5)  Government-Industry 
partnerships.  To  the  extent  permitted 
through  our  limited  resources,  we 
participate  in  meetings,  conferences, 
training  workshops,  and  the  like 
sponsored  by  public  sector,  industry, 
and  international  organizations  having 
an  interest  in  the  safe  transportation  of 
hazardous  materials. 

Regiuations  and  Administrative 

Procedures 

-  • 

On  December  20, 1999,  we  published 
a  notice  of  regulatory  review  (Docket 
No.  RSPA-99-5143,  64  FR  71098) 
requesting  comments  on  the  economic 
impact  of  the  regulations  on  small 
entities.  This  year  we  are  analyzing 
rules  in  49  CFR  parts  174  and  177, 
Carriage  by  Rail  and  Carriage  by  Public 
Highway,  respectively.  Meeting 
participants  are  invited  to  take  this 
opportimity  to  suggest  whether  specific 
rules  in  these  parts  should  be  revised  or 
revoked  to  lessen  the  impact  on  small 
entities. 

We  are  interested,  also,  in  receiving 
conunents  on  the  quality  of  our 
processing  of  written  requests  for 
information,  applications  for 
exemptions  and  approvals,  registration 
statements,  and  other  administrative 
actions.  Meeting  participants  are 
encouraged  to  provide  suggestions  on 
how  we  may  improve  our  performance 
in  processing  these  administrative 
actions. 

We  welcome  all  comments  on  ways  to 
improve  understanding  and  compliance 
with  the  HMR,  including  removal  of 
obsolete  requirements,  revisions  to 
conflicting  or  confusing  requirements, 
and  the  use  of  plain  language  in 
regulations.  We  will  address  inquiries 
concerning  new  or  proposed 
requirements,  including  recently 
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published  rulemaking  actions 
concerning: 

•  RSPA's  registration  and  fee 
assessment  program  (Docket  No.  RSPA- 
00-8439;  65  FR  76890.  December  7, 
2000);  and 

•  Hannonization  of  requirements  in 
the  HMR  pertaining  to  the 
transportation  of  hazardous  materials 
with  standards  published  by  the  United 
Nations  Recommendations  on  the 
Transport  of  Dangerous  Goods,  the 
International  Maritime  Dangerous 
Goods  Code,  and  the  International  Civil 
Aviation  Organization's  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (Docket  No. 
RSPA-2000-7702;  65  FR  63294,  October 
23.  2000). 

Representatives  from  the  United 
States  Coast  Guard.  Federal  Aviation 
Administration,  Federal  Railroad 
Administration  and  Federal  Motor 
Carrier  Safety  Administration  will 
participate  with  RSPA  in  this  public 
meeting  and  address  modal-specific 
issues. 

Conduct  of  the  Meeting 

This  is  an  informal  meeting  intended 
to  produce  a  dialogue  between  agency 
personnel  and  persons  affected  by  the 
hazardous  materials  transportation 
safety  program.  The  presiding  official 
may  find  it  necessary  to  limit  the  time 
available  to  each  person  to  ensiu«  that 
all  participants  have  an  opportimity  to 
speak.  Conversely,  this  meeting  may 
conclude  early  if  all  persons  wishing  to 
participate  have  been  heard.  While  there 
will  be  no  transcript  of  the  meeting, 
RSPA  will  prepare  a  written  summary  of 
the  meeting  and  post  it  in  this  notice's 
docket  (RSPA-00-7283).  Persons 
interested  in  participating  in  this  public 
meeting  need  not  be  registered  for  the 
Hazardous  Materials  Multimodal 
Training  Seminar. 

Issued  in  Washington.  D.C.  on  December 
29,  2000. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

[FR  Doc.  01-23'9  Filed  1-3-01;  8:45  am) 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  fto.  RSPA-0&-7666;  Notic«  1  and 
RSPA-00-7408;  Notice  1] 

Pipeline  Safety:  Pipeline  integrity 
Management  in  High  Consequence 
Areas  (Natural  Gas  Pipelines)  and 
Communications  (Natural  Gas  and 
Hazardous  Liquid  Pipelines) 

AGENCY:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration.  DOT. 
ACTKM:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  This  notice  announces  a 
three-day  pubUc  meeting.  Day  1  will 
feature  reports  on  the  status  of  industry 
and  government  activities  on  how  to 
improve  the  integrity  of  natural  gas  " 
pipelines.  On  Day  2,  the  Integrity 
Management  Communications  Work 
Group  will  report  its  status  and 
presentations  from  members  of  the 
public  and  will  further  explore 
communication  needs  and  options.  On 
Day  3.  meeting  attendees  are  invited  to 
participate  in  in-depth  discussions  on 
the  integrity  of  natural  gas  pipelines. 
This  meeting  is  a  continuation  of  the 
integrity  project  begun  at  a  November 
18, 1999,  public  meeting  held  in 
Hemdon.  VA.  Since  that  meeting.  OPS 
has  initiated  rulemakings  requiring 
hazardous  liquid  pipeline  operators  to 
assess  the  integrity  of  pipeline  segments 
that,  in  the  event  of  a  leak  or  failiu^. 
could  affect  high  consequence  areas.  In 
anticipation  of  similar  rulemakings 
applying  to  nattu^I  gas  pipelines.  OPS 
has  been  meeting  with  representatives 
of  the  natiual  gas  pipeline  industry, 
research  institutions,  and  State  pipeline 
safety  agencies  to  understand  how 
integrity  management  principles  can 
best  be  applied  to  improve  safety  in  the 
gas  pipeline  industry.  OPS  has  also  been 
exploring  communication  requirements 
for  all  pipeline  operators  to  share 
information  with  community  and  State 
officials  and  the  public  about  risks  bom 
pipelines,  how  pipeline  risks  can  be 
managed  and  controlled,  and  how  we 
know  the  pipelines  are  being  operated 
safely.  This  three-day  public  meeting 
will  present,  to  the  widest  possible 
audience,  the  results  of  all  analyses  and 
discussions  to  date,  identify  issues,  and 
obtain  public  comment. 
DATES:  The  public  meeting  will  be  on 
February  12.  2001.  frt)m  9  a.m.  to  4  p.m.. 
February  13.  2001.  fixtm  9  a.m.  to  4  p.m.. 
and  February  14,  2001,  from  9  a.m.  to 
12  noon,  at  die  Crystal  City  Marriott. 


ADDRESSES:  (1)  Meeting  Address:  Crystal 
City  Marriott,  1999  Jefferson  Davis 
Highway.  Arlington,  VA.  22202.  703- 
413-5500.  Rooms  may  be  reserved 
within  a  block  identified  as 
"Department  of  Transportation  Integrity 
Management  Meetings".  (2)  Address  for 
Written  Comments:  OPS  requests  that 
comments  relating  to  the  public  meeting 
be  submitted  on  or  before  January  29. 
2001 ,  so  they  can  be  considered  as  the 
meeting  agenda  is  being  developed. 
Submit  written  comments  by  mail  or 
delivery  to  the  Dockets  Facility.  U.S. 
Department  of  Transportation.  Room 
PL-401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  You  also 
may  submit  written  comments  to  the 
docket  electronically.  To  do  so,  log  on 
to  the  dms.dot.gov.  Click  on  "Help  & 
Information"  for  instructions  on  how  to 
file  a  document  electronically.  Written 
comments  should  identify  the 
appropriate  docket  RSPA-00-7666  for 
integrity  management  for  gas  pipelines 
and  RSPA-00-7408  for 
communications.  Anyone  desiring 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Facility  is  located 
on  the  plaza  level;  Room  PL-401,  of  the 
US  Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  It  is  open  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

If  you  want  to  make  an  oral 
presentation  at  the  meeting,  please 
notify  Jenny  Donohue  no  later  than 
January  29.  2001,  by  phone  (202-36&- 
4046)  or  by  Internet  e-mail 
(jenny.donohue@rspa.dot.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Callsen  (tel:  202-366-4572;  E-mail: 
beth.callsen@rspa.dot.gov).  You  can 
read  comments  and  other  material  in  the 
docket  on  the  Internet  at:  http:// 
dms.dot.gov. 

SUPPLEMENTAL  INFORMATION: 

1.  Background 

OPS's  integrity  management  and 
communication  initiatives  are  the 
culmination  of  experience  gained  from 
pipeline  inspections,  accident 
investigations  and  risk  management  and 
system  integrity  initiatives.  These 
initiatives  are  intended  to  improve 
safety  and  environmental  protection  and 
to  provide  better  assurance  to  the  public 
about  the  safety  of  pipelines.  They  are 
also  intended  to  comprehensively 
address  National  Transportation  Safety 
Board  (NTSB)  recommendations. 
Congressional  mandates  and  pipeline 
safety  and  environmental  issues  reused 
over  the  years. 
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1 1    OPS  is  issuing  integrity  management 
program  requirements  in  several  steps. 
Because  natural  gas  and  hazardous 
liquids  have  different  physical 
properties,  pose  different  risks,  and  the 
configiu'ation  of  the  systems  differ,  and 
because  OPS  already  possessed 
sufficient  information  about  integrity 
management  practices  on  hazardous 
liquid  pipelines,  OPS  began  the  series  of 
rules  by  issuing  requirements  pertaining 
to  hazardous  Uquid  operators.  A  final 
rule  applying  to  hazardous  liquid 
operators  with  500  or  more  miles  of 
pipeline  was  issued  November  3,  2000, 
(65  FR  75378).  This  rule  applies  to 
pipelines  that  can  affect  hi^ 
consequence  areas  (HCAs),  which 
include  populated  areas  defined  by  the 
Census  Bureau  as  urbanized  areas  or 
places,  imusually  sensitive 
environmental  areas,  and  commercially 
navigable  waterways.  A  notice  of 
proposed  rulemaking  applying  to 
hazardous  liquid  operators  with  fewer 
than  500  miles  of  pipeline  will  be 
issued  soon. 

Day  1 :  Integrity  Management  Concepts 
for  Gas  Pipelines 

OPS  has  been  meeting  with 
representatives  of  the  gas  pipeline 
industry,  research  institutions,  and  State 
pipeline  safety  agencies  to  gather  the 
information  needed  for  rulemakings 
pertaining  to  gas  operators.  Since 
January  2000,  there  have  been  nine 
meetings  with  State  agencies, 
representatives  of  the  Interstate  Natural 
Gas  Association  of  America  (INGAA), 
the  American  Gas  Association  (AG A), 
Battel]e  Memorial  Institute,  the  Gas 
Technology  Institute  (GTI),  Hartford 
Steam  Boiler  Inspection  and  Insurance 
Company,  and  operators  covered  under 
49  CFR  part  192.  (See  DOT  Docket 
#7666  for  summaries  of  the  meetings.) 
The  purpose  of  these  meetings  was  to 
develop  integrity  management  concepts 
that  could  most  effectively  be  applied  to 
gas  transmission  pipelines.  At  die 
meetings,  industry  representatives 
presented  their  perspectives  on  a 
number  of  issues  relating  to  integrity 
management.  Presentations  on  each  of 
these  subject  areas  will  be  included  in 
the  public  meeting  agenda.  They 
include: 

•  Considerations  for  defining  HCAs 
affected  by  gas  pipelines 

•  Evaluation  of  design  factors 
currently  used  for  gas  transmission 
pipelines 

•  Evaluation  of  performance  history 
and  experience  with  the  impact  zone  in 
gas  transmission  failures 

•  Integrity  management  best  practices 
and  relationship  between  incident 
causes  and  industry  practices 


•  Options  for  various  forms  of  direct 
assessment  of  the  integrity  of  gas 
pipelines;  their  costs  and  effectiveness 

•  Basis  for  establishing  test  intervals 

•  Appropriateness  of  distinguishing 
between  pipelines  on  basis  of  pressure 

•  Status  of  research  activities 

•  Status  of  development  of  new 
national  consensus  standards 

Day  2:  Communications  With  the  Public 

Because  communications  with  the 
public  is  an  important  part  of  a  pipeline 
integrity  management  program.  OPS  is 
examining  the  need  for  standards  for 
how  operators  are  to  communicate  with 
State  and  local  officials  and  the  public 
about  results  of  risk  assessment '' 
processes  and  measures  to  prevent  and 
midgate  damage  to  pipeUnes  in  case  of 
a  failure.  OPS  seeks  comment  on  how 
State  and  local  officials  and  the  public 
could  use  and  benefit  from  risk 
assessment  information,  how  the 
consequences  of  potential  pipeline 
failures  shoidd  be  characterized,  how 
risk  control  actions  should  be  described, 
and  what  operational  information 
woidd  be  meaningful.  To  provide  OPS 
input  on  both  the  content  and  optimal 
delivery  of  pipeline  information.  OPS 
formed  the  Integrity  Management 
Communications  Work  Group.  This 
Iun^-member  group  includes  balanced 
representation  of  government,  industry, 
and  public  interest  stakeholders.  At  the 
public  meeting,  the  Work  Group  will 
report  the  status  of  its  discussions  on 
the  following  topics: 

•  Proposed  information  to  be 
communicated 

•  Expected  utility  of  that  information 
to  the  end  user 

•  Feasibility  of  collecting/reporting 
that  information 

•  Summary  of  any  issues  or  debates 
concerning  public  access  to  that 
information 

Presentations  from  members  of  the 
pubUc  will  further  explore 
communication  needs  and  options. 

Day  3:  In-Depth  Integrity  Management 
Discussions 

To  ensure  full  consideration  of  all 
issues  relating  to  gas  pipeline  integrity, 
attendees  are  invited  to  participate  in  a 
more  in-depth  and  interactive  treatment 
of  topics  raised  on  Day  1.  These 
unstructured  discussions  will  utilize  an 
informal  roundtable  format. 

Issued  in  Washington,  DC,  on  December 
28,  2000. 

John  Hess, 

Acting  Associate  Administrator  for  Pipeline 
Safety. 

IFR  Doc.  01-237  Filed  1-3-01;  8:45  am] 
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DEPARTKAENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33975] 

Gulf  &  Ohio  Railways,  Inc.,  d/h/a 
Mississippi  Delta  Railroad — (.ease  and 
Operation  Exemption — Lines  of  the 
County  of  Coahoma,  Mississippi 

Gulf  &  Ohio  Railways,  Inc.,  d/b/a 
Mississippi  Delta  Railroad  (MSD),  a 
Class  III  rail  carrier,  has  filed  a  notice  of 
exemption  imder  49  CFR  1150.41  to 
lease  and  operate  approximately  18.6 
miles  of  rail  line  owned  by  the  County 
of  Coahoma.  Mississippi  (Coahoma), 
from  milepost  55.40  at  or  near  Lula.  MS, 
to  milepost  74.00  at  or  near  Lyon,  MS 
(the  Lula  line).  MSD  also  seeks  to  lease 
from  Coahoma  the  lines  extending  from 
milepost  74.00  at  or  near  Lyon,  to 
milepost  79.00  at  or  near  Clarksdale, 
Coahoma  County,  MS.  and  &t>m 
milepost  76.54  at  or  near  Clarksdale  to 
milepost  104.00  at  or  near  Swan  Lake, 
Tallahatchie  County.  MS.  In  addition, 
Coahoma  wiU  assign  MSD  its  rights  to 
operate  over  1.39  miles  of  incidental 
trackage  rights  extending  from  milepost 
104.00  to  milepost  105.39  at  or  near 
Swan  Lake.^  MSD  originally  acquired  or 
leased  the  above  lines  fitjm  Illinois 
Central  Railroad  Company.^  MSD 
certifies  that  its  projected  revenues  as  a 
result  of  this  transaction  will  not  residt 
in  the  creation  of  a  Class  II  or  Class  I  rail 
carrier. 

This  transaction  is  related  to  a 
simultaneously  filed  notice  of 
exemption  in  STB  Finance  Docket  No. 
33977,  County  of  Coahoma, 
Mississippi — Acquisition  Exemption — 
Line  of  Gulf  &■  Ohio  Railways,  Inc.,  dl 
b/a  Mississippi  Delta  Railroad,  wherein 
Coahoma  seeks  to  acquire  the  Lula  line 
from  MSD. 

MSD  states  that  it  has  agreed  to 
operate  the  above-described  rail  lines 
through  June  30.  2001,  in  order  to 
provide  Coahoma  time  to  locate  a  long- 
term  operator.  See  STB  Finance  Docket 
No.  33977. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
December  20,  2000. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


'  See  County  of  Coahoma,  Mississippi — 
Acquisition  Exemption — line  of  Illinois  Central 
Railroad  Company,  STB  Finance  Docket  No.  33953 
(STB  served  Dec.  7.  2000). 

^  See  Gulf  6' Ohio  Railways.  Inc. — Exemption 
From  49  U.S.C.  11301,  10901  and  11322,  Finance 
Docket  No.  30683  (ICX:  served  Nov.  6,  1985). 
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a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33975,  must  be  hied  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinryb,  Esq.,  Weiner, 
Brodsky,  Sidman  &  Kider,  P.C,  1300 
19th  Street,  NW.,  Fifth  Floor, 
Washington,  DC  20036-1609. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
WWW.STB.DOT.GOV. 

Decided:  December  28,  2000. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  01-209  Filed  1-3-01:  8:45  am] 

■LLMQ  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33977] 

County  of  Coahoma,  Mississippi — 
Acquisition  Exemption — Line  of  Gulf  & 
Otiio  Railways,  Inc.,  d/h/a  Mississippi 
Delta  Railroad 

The  Coimty  of  Coahoma,  Mississippi 
(Coahoma),  a  Class  in  rail  carrier,  has 
filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  (by  purchase) 
approximately  18.6  miles  of  rail  line 
known  as  the  Lula  Line  from  the  Gulf 
&  Ohio  Railways,  Inc.,  d/b/a  Mississippi 
Delta  Railroad  (MSD)  extending  from 
milepost  74.00  at  Lyon,  MS,  to  milepost 
55.40  at  Lula,  MS.'  According  to 
Coahoma,  it  and  MSD  have  negotiated 
and  at  the  time  of  the  filing  of  this 
notice  were  executing  an  Asset  Purchase 
Agreement  providing  for  Coahoma's 
acquisition  of  MSD's  right,  title  and 
interest  in  the  Lula  Une.  Coahoma 
indicates  that  the  Lula  line  coimects  at 
Lyon  with  another  rail  line,  the  Swan 
Lake  line,  previously  owned  by  the 
Illinois  Central  Railroad  Company  (IC) 
and  operated  by  MSD  pursuant  to  a 
now-expired  lease.  See  Finance  Docket 
No.  30683.  Coahoma  has  since  acquired 
the  Swan  Lake  line  from  IC  which  is 
also  operated  by  MSD. 2  Coahoma 
certifies  that  its  annual  revenues  will 


'  See  Gulf  6- Ohio  Railways.  Inc. — Exemption 
From  49  U.S.C.  11301.  10901  and  11322,  Finance 
Docket  No.  30683  (ICX:  served  Nov.  6,  1985). 

2  See  County  of  Coahoma,  Mississippi — 
Acquisition  Exemption — Line  of  Illinois  Central 
Railroad  Company.  STB  Finance  Docket  No.  33953 
(STB  served  Dec.  7,  2000). 


not  exceed  those  that  would  qualify  it 
as  a  Class  III  rail  carrier  and  that  its 
annual  revenues  are  not  projected  to 
exceed  $5  million. 

This  transaction  is  related  to  a 
simultaneously  filed  notice  of 
exemption  in  STB  Finance  Docket  No. 
33975,  Gulf  &  Ohio  Railways.  Inc.  d/b/ 
a  Mississippi  Delta  Railroad-Lease  and 
Operation — Lines  of  the  County  of 
Coahoma,  Mississippi,  wherein  MSD 
seeks  to  lease  and  operate  the  line  being 
acquired  by  Coahoma. 

Coahoma  states  that,  pursuant  to  an 
agreement,  MSD  has  agreed  to  provide 
service  on  the  Lula  Line  throu^  June 
30,  2001,  or  imtil  the  earlier  of  either 
Coahoma  finding  a  long-term  operator 
for  the  line  or  July  1,  2001,  at  which 
time  MSD  will  cease  its  operations. 
Coahoma  further  states  that  MSD  will 
seek  the  Board's  approval  for  any 
authority  needed  in  connection  with  its 
cessation  of  operations,  or  having  in 
place  Coahoma's  long-term  operator. 

The  transaction  was  expected  to  be 
consiunmated  on  or  shortly  after 
December  20,  2000. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33977,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  C. 
Sippel,  Esq.,  Fletcher  &  Sippel  LLC, 
Two  Prudential  Plaza,  Suite  3125,  180 
North  Stetson  Avenue,  Chicago,  IL 
60601-6721. 

Board  decisions  and  notices  are 
available  on  oui  website  at  http:// 
www.  stb.  dot.gov. 

Decided:  December  28,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-210  Filed  1-3-01;  8:45  am] 

BUJNGCOOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  18,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  5,  2001 
to  be  assiu^d  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0045. 

Fonn  Number:  ATF  F  5130.10. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5130/2. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  FiledTiy  Brewers. 

Description:  The  Internal  Revenue 
Code  requires  brewers  to  file  a  notice  of 
intent  to  operate  a  brewery.  ATF  Form 
5130.10  is  similar  to  a  permit;  and, 
when  approved  by  ATF,  is  a  brewer's 
authorization  to  operate.  Letterhead 
applications  and  notices  are  necessary 
to  identify  brewery  activities  so  that 
ATF  may  insure  that  proposed 
operations  do  not  jeopardize  Federal 
revenues. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,750. 

Estimated  Burden  Hours  Per 
Respondent:  ATF  F  5310.10—3  hours; 
Notices  and  Applications — 30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
9,625  hours. 

OMB  Number:  1512-0387. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/2  and  ATF  REC 
7570/3. 

Type  of  Review:  Extension. 

Title:  Records  of  Acquisition  and 
Disposition,  Collectors  or  Firearms. 

Description:  These  records  are  used 
by  ATF  in  criminal  investigations  and 
compliance  inspections  in  fulfilling  the 
Btueau's  mission  to  enforce  the  gun 
control  laws. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
172,250. 

Estimated  Burden  Hours  Per 
Recordkeeper:  3  hours. 

Estimated  Total  Recordkeeping 
Burden:  559,791  hoius. 

OMB  Number:  1512-0474. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5130/5. 
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Type  o/fleview;  Extension. 

Title:  Principal  Place  of  Business  on 
Beer  Labels. 

Description:  ATF  regulations  permit 
domestic  brewers  who  operate  more 
than  one  brewery  to  show  as  their 
address  on  labels  and  kegs  of  beer  their 
"principal  place  of  business"  address. 
"This  label  option  may  be  used  in  lieu  of 
showing  the  actual  place  of  production 
on  the  label  or  of  Usting  all  of  the 
brewer's  locations  on  the  label.        ^ 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per 
Respondent:  0. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0510. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Title:  Letter  Appfication  to  Obtain 
Authorization  for  the  Assembly  of  a 
Nonsporting  Rifle  or  Nonsporting 
Shotgun  for  the  Piupose  of  Testing  and 
Evaluation. 

Description:  This  information 
collection  is  required  by  ATF  to  provide 
a  means  to  obtain  authorization  for  the 
assembly  of  a  nonsporting  rifle  or 
nonsporting  shotgun  for  the  piupose  of 
testing  or  evaluation. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents:  5. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Estimated  Total  Reporting  Burden:  3 
hour. 

Clearance  Officer:  Frank  Bowers  (202) 
927-8930,  Biueau  of  Alcohol,  Tobacco 
and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Beports,  Management  Officer. 
[FR  Doc.  01-144  Filed  1-3-01;  8:45  am] 
BILUNb  CODE  48ia-41-P 


DEPARTMENT  OF  THE  TREASURY 

SutKnission  for  OMB  Review; 
Comment  Request 

December  27,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Btueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  5,  2001 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0024. 

Fonn  Number:  ATF  F  1  (5320.1). 

Type  of  Review:  Extension. 

Title:  Application  to  Make  and 
Register  a  Firearm. 

Description:  This  form  is  used  by 
persons  applying  to  make  and  register  a 
firearms  that  falls  within  the  piuview  of 
the  National  Firearms  Act.  The 
information  supplied  by  the  apphcant 
on  the  form  helps  to  establish  the 
applicant's  eligibilify. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1,071. 

Estimated  Burden  Hours  Per 
Respondent:  4  hoiu-s. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,271  hoius. 

OMB  Number:  1512-0042. 

Form  Number:  ATF  F  7  (5310.12). 

Type  of  Review:  Extension. 

Title:  Application  for  License  imder 
18  U.S.C.  Chapter  44,  Firearms. 

Description:  This  form  is  used  by  the 
pubUc  when  applying  for  a  Federal 
firearms  license  as  a  dealer,  importer,  or 
manufacturer.  The  information 
requested  on  the  form  establishes 
eligibility  for  the  license.  The  form  is 
also  used  when  responsible  persons  are 
added  to  an  existing  license  in  item  20. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  15  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
12,500  hours. 

OMB  Number:  1512-0130. 

Fonn  Number:  ATF  F  4473  (5300.9) 
Partll. 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record, 
Part  II  Non-Over-The-Counter. 

Description:  The  form  is  used  to 
determine  the  eligibility  of  a  person  to 
receive  a  firearm  fi-om  a  Federal  firearms 


licensee.  It  is  also  used  to  estabUsh  the 
identity  of  the  buyer.  The  form  is  also 
used  in  law  enforcement  investigations 
to  trace  firearms  or  to  confirm  criminal 
activity. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Recordkeepers: 
20,900. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  9,057  hours. 

OMB  Number:  1512-0490. 

Form  Number:  ATF  F  4473  (5300.24) 
Part  I  (LV)  and  ATF  F  4473  (5300.25) 
Part  n  (LV). 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/2. 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record 
Part  I — Low  Volume — Over-the-Counter 
(ATF  F  4473  (5300.24));  and  Firearms 
Transaction  Record  Part  n — Low 
Volume — Intra-State  Non-Over-the- 
Counter  (ATF  F  4473  (5300.25)). 

Description:  ATF  Form  LV  Parts  I  and 
n  is  for  use  only  by  Federal  firearms 
licensees  disposing  of  50  or  fewer 
firearms  per  12-month  period.  It  is  kept, 
at  the  licensee's  option,  in  lieu  of  ATF 
F  4473  and  records  of  acquisition  and 
disposition. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Recordkeepers: 
5,000. 

Frequency  of  Response:  On  occasion. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Estimated  Total  Recordkeeping 
Burden:  1,042  hours. 

OMB  Number:  1512-0529. 

Form  Number:  ATF  F  1676  (5510.2). 

Type  of  Review:  Extension. 

Title:  Bond  Covering  Removal  To  and 
Use  of  Wine  At  Vinegar  Plant. 

Description:  ATF  F  1676  (5510.2)  is  a 
bond  form  which  serves  as  a  contact 
between  the  proprietor  of  a  vinegar 
plant  and  a  surety.  The  bond  coverage 
stated  on  the  form  is  an  amount 
sufficient  to  cover  the  federal  excise  tax 
on  wine  in  transit  to  eind  stored  on  the 
vinegar  premises  until  the  wine 
becomes  vinegar. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number:  1512-0534. 

Fonn  Number:  ATF  F  2103  (5220.5). 
ATF  F  2104  (5200.15),  ATF  F  2105 
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(5000.7),  ATF  F  2490  (5620.10),  and 
ATF  F  3070  (5210.13). 

Type  of  Review:  Extension. 

Title:  Bond — Export  Warehouse 
Proprietor  (F  2103);  Export  Bond- 
Customs  Bonded  Cigar  Manufacturing 
Warehouse  (F  2104);  Extension  of 
Coverage  of  Bond  (F  2105);  Bond  Under 
26  U.S.C.  6423  (F  2490);  and  Bond— 
Manufectitter  of  Tobacco  Products  (F 
3070). 

Description :  ATF F  2103  (5220.5). 
Bond — Export  Warehouse  Proprietor  is 
used  to  establish  the  qualifications  of  an 
applicant  for  an  export  status  has 
changed  and  must  change  the 
information  already  on  file.  The 
applicant  certifies  the  intention  to 
produce  and/or  store  a  specified  amount 
of  tobacco  products  and  takes  certain 
precautions  to  protect  it  firom 
unauthorized  use.  The  completed 
application  and  supporting  data  is  a 
permanent  record  of  the  business  and  its 
qualifications  to  operate. 

ATF  F  2104  (5200.15).  Export  Bond- 
Customs  Bonded  Cigar  Manufacturing 
Warehouse  is  used  to  establish  the 
qualifications  of  an  applicant  who  seeks 
authorization  to  manufacture  cigars 
within  a  customs  bonded  warehouse  for 
subsequent  exportation,  or  by  a  current 
manu&cturer  of  such  cigars  whose 
status  has  changed  and  must  change  the 
information  already  on  file.  The 
applicant  certifies  the  intention  to 
produce,  store  and  export  a  specified 
quantity  of  cigars  products  and  takes 
certain  precautions  to  protect  them  from 
unauthorized  use.  The  completed 
application  and  supporting  data  is  a 
permanent  record  of  business  and  its 
qualifications  to  operate. 

ATF F  2105  (5000.7),  Extension  of 
Bond  Coverage  is  used  to  determine 
compliance  by  payment  on  untaxpaid 
conmiodities. 

ATF F  2490  (5620.10),  Bond  Under  26 
U.S.C.  6423,  and  ATF  F  3070  (5210.13), 
Bond — Manufacturer  of  Tobacco 
Products  are  tobacco  products  and 
cigarette  papers  and  tubes  bond  forms 
used  by  the  manuibcturers  or  proprietor 
and  a  surety  company  as  a  contract  to 
ensure  tax  payment. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
15. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour,  40  minutes. 

Estimated  Total  Recordkeeping 
Burden:  25  hours. 

Clearance  Officer:  Frank  Bowers  (202) 
927-8930.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 


OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[PR  Doc.  01-145  Filed  1-3-01;  8:45  am] 

BILUNO  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  15,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  5,  2001 
to  be  assured  of  consideration. 

Financial  Management  Service  (EMS) 

OMB  Number:  1510-0007. 

Form  Number:  Standard  Form  1199A. 

Type  of  Review:  Reinstatement. 

Title:  Direct  Deposit  Sign-Up  Form. 

Description:  The  Direct  Deposit  Sign- 
Up  Form  is  used  by  recipients  to 
authorize  the  deposit  of  Federal 
payments  into  their  accounts  at  a 
financial  institution.  This  information  is 
used  to  route  the  Direct  Deposit  » 

payment  to  the  correct  account  at  the 
correct  financial  institution.  It  identifies 
persons  who  have  executed  the  form. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Federal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  604,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  10  minutes. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  102,680  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  144,  PGP  II, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

« 

Departmental  Reports,  Management  Officer. 
[PR  Doc.  01-146  Filed  1-3-01;  8:45  ami 

BILLINQ  CODE  4S10-3S-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  27,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  5,  2001 
to  be  assured  of  consideration. 

Financial  Management  Service  (EMS) 

OMB  Number:  1510-0019. 

Form  Number:  FMS  1133. 

Type  of  Review:  Extension. 

Title:  Claim  Against  the  United  States 
for  the  Proceeds  of  a  Govenunent  Check. 

Description:  If  a  payee  claims  non- 
receipt  of  a  Treasury  check,  the  FMS- 
1133  claims  form  and  a  copy  of  the 
negotiated  check  are  sent  to  the  payee. 
If  the  payee  wishes  to  submit  a  claim  of 
nonreceipt,  he  or  she  answers  the 
questions  on  the  form,  signs  the  form 
and  returns  it  to  the  Financial 
Management  Service  for  adjudication  by 
a  claims  analyst.  This  may  result  in  the 
issuance  of  a  replacement  check  if  the 
claim  is  valid. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
53,895. 

Estimated  Burden  Hours  Per 
Respondent:  1 1  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
10,229  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  144,  PGP  II, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
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Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-147  Filed  1-3-01;  8:45  am] 
BHJJNG  CODE  481 0-3S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  27,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  cleiarance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu'eau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  5,  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1448. 

Regulation  Project  Number:  EE-81-88 
Final. 

Type  of  Review:  Extension. 

Title:  Deductions  for  Transfers  of 
Property. 

Description:  These  regulations 
concern  the  Secretary's  authority  to 
require  the  filing  of  an  information 
return  under  Code  section  6041  and 
expand  the  requirement  to  furnish  forms 
to  certain  corporate  service  providers. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-148  Filed  1-3-01;  8:45  am] 

BILUNO  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  27,  2000. 
,  The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  5,  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1452. 

Regulation  Project  Number:  FI—43-94 
Final. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Section  1258 
of  the  Internal  Revenue  Code  of  1986; 
Netting  Rule  for  Certain  Conversion 
Transactions. 

Description:  Section  1258 
recharacterizes  capital  gains  from 
conversion  transactions  as  ordinary 
income  to  the  extent  of  the  time  value 
element.  This  regulation  provides  that 
certain  gains  and  losses  may  be  netted 
for  purposes  of  determining  the  amount 
of  gain  recharacterized. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
50,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Estimated  Total  Recordkeeping 
Burden:  5,000  hours. 

OMB  Number:  1545-1706. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-42. 

Type  of  Review:  Extension. 

Title:  Section  1503(d)  Closing 
Agreement  Requests. 

Description:  Revenue  Procedure 
2000-42  informs  taxpayers  of  the 


information  they  must  submit  to  request 
a  closing  agreement  imder  Reg. 
§  1.1503-2(g)(2)(iv)(B)(2)(I)  to  prevent 
the  recapture  of  dual  consolidated 
losses  (DCLs)  upon  the  occurrence  of 
certain  triggering  events. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  100  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,000  hoiu-s. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  01-149  Filed  1-3-01;  8:45  am] 

BILUNO  CODE  4830-01-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunsliine  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace. 
DATE/nME:  Thursday,  January  18.  2001, 
9:00  a.m.-5:30  p.m. 
LOCATION:  1200  17th  Street,  NW.,  Suite 
200,  Washington,  DC  20036. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Titie  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
AGENDA:  January  2000  Board  Meeting; 
Approval  of  Minutes  by  the  Ninety- 
Seventh  Meeting  (November  16,  2000) 
of  the  Board  of  Directors;  Chairman's 
Report;  President's  Report;  Committee 
Reports;  Review  of  Unsolicited  Grant 
Applications;  Other  General  Issues. 
contact:  Dr.  Sheryl  Brown.  Director, 
Office  of  Commimications,  Telephone: 
(202)  457-1700. 

Dated:  January  2.  2001. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance. 
United  States  Institute  of  Peace. 
[FR  Doc.  01-327  Filed  1-2-01;  11:52  am] 
BILUNO  CODE  6820-AR-M 


Thursday, 
January  4,  2001 


«   F=l 


Part  n 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 
42  CFR  Parts  411  and  424 
Medicare  and  Medicaid  Programs; 
Physicians'  Referrals  to  Health  Care 
Entities  With  Which  They  Have  Financial 
Relationships;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaKh  Care  Financing  Administration 

42  CFR  Parts  41  land  424 

[HCFA-1809-FC] 

RIN  0938-AG80 

Medicare  and  Medicaid  Programs; 
Ptiysicians'  Referrals  to  Health  Care 
Entities  With  Which  They  Have 
Rrtancial  Relationships 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

summary:  This  final  rule  with  90-day 
comment  period  (Phase  I  of  this 
rulemaking)  incorporates  into 
regulations  the  provisions  in  paragraphs 
(a),  (b),  and  (h)  of  section  1877  of  the 
Social  Security  Act  (the  Act).  Under 
section  1877,  if  a  physician  or  a  member 
of  a  physician's  immediate  family  has  a 
financial  relationship  with  a  health  care 
entity,  the  physician  may  not  make 
referrals  to  that  entity  for  the  furnishing 
of  designated  health  services  (DHS) 
imder  the  Medicare  program,  imless  an 
exception  applies.  The  following 
services  are  DHS:  clinical  laboratory 
services;  physical  therapy  services; 
occupationad  therapy  services;  radiology 
services,  including  magnetic  resonance 
imaging,  computerized  axial 
tomography  scans,  and  ultrasound 
services;  radiation  therapy  services  and 
supplies;  durable  medical  equipment 
and  supplies;  parenteral  and  enteral 
nutrients,  equipment,  and  supplies; 
prosthetics,  orthotics,  and  prosthetic 
devices  and  supplies;  home  health 
services;  outpatient  prescription  drugs; 
and  inpatient  and  outpatient  hospital 
services. 

In  addition,  section  1877  of  the  Act 
provides  that  an  entity  may  not  present 
or  cause  to  be  presented  a  Medicare 
claim  or  bill  to  any  individual,  third 
party  payer,  or  other  entity  for  DHS 
furnished  under  a  prohibited  referral, 
nor  may  we  make  payment  for  a 
designated  health  service  furnished 
imder  a  prohibited  referral. 

Paragraph  (a)  of  section  1877  of  the 
Act  includes  the  general  prohibition. 
Paragraph  (b)  of  the  Act  includes 
exceptions  that  pertain  to  both 
ownership  and  compensation 
relationships,  including  an  in-office 
ancillary  services  exception.  Paragraph 
(h)  includes  definitions  that  are  used 
throughout  section  1877  of  the  Act, 
including  the  group  practice  definition 
and  the  definitions  for  each  of  the  DHS. 

We  intend  to  publish  a  second  final 
rule  with  comment  period  (Phase  n  of 


this  nUemaking)  shortly  addressing,  to 
the  extent  necessary,  the  remaining 
sections  of  the  Act.  Phase  II  of  this 
rulemaking  will  address  comments 
concerning  the  ownership  and 
investment  exceptions  in  paragraphs  (c) 
and  (d)  and  the  compensation 
exceptions  in  paragraph  (e)  of  section 
1877  of  the  Act.  Phase  11  of  this 
rulemaking  will  also  address  comments 
concerning  the  reporting  requirements 
and  sanctions  provided  by  paragraphs 
(f)  and  (g)  of  the  Act,  respectively,  and 
include  further  consideration  of  the 
general  exception  to  the  referral 
prohibition  related  to  both  ownership/ 
investment  and  compensation  for 
services  furnished  in  an  ambulatory 
surgical  center  (ASC),  end-stage  renal 
dialysis  facility,  or  by  a  hospice  in 
§  411.355(d)  of  the  regulations  (this 
exception  presently  is  in  force  and  effect 
as  to  clinical  laboratory  services).  In 
addition.  Phase  II  of  this  rulemaking 
will  address  section  1903(s)  of  the  Act, 
which  extends  aspects  of  the  referral 
prohibition  to  the  Medicaid  Program. 
Phase  II  will  also  address  comments 
received  in  response  to  this  rulemaking, 
as  appropriate,  and  certain  proposals  for 
new  exceptions  to  section  1877  of  the 
Act  not  included  in  the  1998  proposed 
rulemaking,  but  suggested  in  the  public 
comments. 

DATES:  Effective  date:  The  regulations 
delineated  in  Phase  I  of  this  rulemaking 
are  effective  on  January  4,  2002  except 
for  §424. 22(d),  which  is  effective  on 
February  5,  2001. 

Comment  date:  We  will  consider 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  April  4,  2001. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address  only:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Hiunan  Services,  Attn: 
HCFA-1809-FC,  P.O.  Box  8013, 
Baltimore,  MD  21244-8013. 

Since  comments  must  be  received  by 
the  date  specified  above,  please  allow 
sufficient  time  for  mailed  comments  to 
be  received  timely  in  the  event  of 
delivery  delays.  If  you  prefer,  you  may 
deliver  your  written  comments  (one 
original  and  three  copies)  by  courier  to 
one  of  the  following  addresses:  Room 
443-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201,  or  C5-15-03, 
Central  Building,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 
Comments  mailed  to  the  two  addresses 
provided  in  this  paragraph  may  be 
delayed  and  received  too  late  to  be 
considered. 


Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1809-FC. 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  docmnent.  in  Room  443-0  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents.  or  enclose  your  Visa  or 
Master  Card  number  and  expiration . 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
docvunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer,  (410)  786-4620. 
SUPPLEMENTARY  INFORMATION:  This 
Federal  Register  document  is  also 
available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Govermnent  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynciironous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 
http://www.access.gpo.gov/nara_docs/, 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
conununications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 

At  the  time  that  we  forward  oiu 
regulations  and  notices  to  the  Office  of 
the  Federal  Register  (OFR)  for 
publication,  we  aimounce  them  on  our 
Internet  website  [http://www.hcfa.gov/ 
regs/ regsnotices.htm)  as  a  service  to  the 
public.  We  began  providing  this  service 
on  May  30,  2000.  We  note  that  the  OFR 
may  make  minor  editorial  changes  to  a 
dociunent  before  publishing  it.  While 
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we  provide  a  document  on  our  website, 
the  document  that  we  publish  in  the 
Federal  Register  is  the  official  HCFA 
publication. 

To  help  readers  locate  information  in 
this  final  rule,  we  are  providing  the 
following  Table  of  Contents: 

I.  Background 

A.  Legislative  and  Regulatory  History 

1.  Section  1877  of  the  Act 

2.  Section  1903(s)  of  the  Act 

B.  Regulations  History 

1.  Regulations  Published  by  HCFA  and  the 
Office  of  the  Inspector  General  (OIG) 
Relating  to  Section  1877  of  the  Act 

2.  Details  about  Prior  Related  Regulations 
n.  Development  of  Phase  I  of  this  Final 

Rulemaking 

A.  Technical  Explanation  of  Bifurcation  of 
the  Regulation 

B.  General  Comments  Regarding  the 
January  1998  Proposed  Rule  and 
Responses 

in.  General  Prohibition  Under  Section  1877 
of  the  Act 

A.  When  Is  There  a  Financial  Relationship 
.  Between  the  Physician  and  the  Entity? 

B.  When  Does  a  Physician  Make  a  Referral? 

1.  "Referral" 

2.  "Consultation" 

IV.  Physician  Compensation  Under  Section 

1877  of  the  Act:  An  Overview 

V.  "Volume  or  Value"  of  Referrals  and 

"Other  Business  Generated"  Standards: 
An  Overview 

VI.  Exceptions  Applicable  to  Ownership  and 

Compensation  Arrangements  (Section 
1877(b)  of  the  Act) 

A.  Physician  Services  (Section  1877(b)(1) 
of  the  Act) 

B.  In-office  Ancillary  Services  (Section 
1877(b)(2)  of  the  Act) 

1.  Scope  of  Designated  Health  Services 
That  Can  Be  In-office  Ancillary  Services 

2.  Direct  Supervision 

3.  The  Building  Requirements 

4.  The  Billing  Requirement 

C.  Group  Practice  Definition  (Section 
1877(h)(4)  of  the  Act) 

1.  General  Comments 

2.  Single  Legal  Entity  Requirement 

3.  Members  of  the  Group 

4.  The  "Full  Range  of  Services  Test" 

5.  The  "Substantially  All  Test" 

6.  The  "Seventy-five  Percent  Physician- 
Patient  Encounters  Test" 

7.  The  "Unified  Business  Test" 

8.  Profit  Shares  and  Productivity  Bonuses 

9.  Group  Practice  Attestations 

D.  Prepaid  Plans  (Section  1877(b)(3)  of  the 
Act) 

Vn.  New  Regulatory  Exceptions 

A.  Academic  Medical  Centers 

B.  Fair  Market  Value  (§  411.357(1)) 

C.  Non-Monetary  Compensation  up  to  $300 
(and  Medical  Staff  Benefits) 
(§§411.357(k)and(m)) 

VIII.  Definitions  of  the  Designated  Health 
Services 

A.  General  Principles 

B.  General  Comment:  ProfessionakServices 
as  Designated  Health  Services 

C.  Clinical  Laboratory  Services 

D.  Physical  Therapy  Services 

E.  Occupational  Therapy  Services 


F.  Radiology  and  Certain  Other  Imaging 
Services 

G.  Radiation  Therapy 

H.  Durable  Medical  Equipment  (DME) 
I.  Parenteral  and  Enteral  Nutrients, 

Equipment,  and  Supplies 
J.  Prostiietics,  Orthotics,  and  Prosthetic 

Devices  and  Supplies 
K.  Home  Health  Services 
L.  Outpatient  Prescription  Drugs 
M.  Inpatient  and  Outpatient  Hospital 

Services 
N.  Other  Definitions 

1.  Consultation 

2.  Entity 

3.  Fair  Market  Value 

4.  Group  Practice 

5.  Health  Professional  Shortage  Areas 

6.  Employee 

7.  Immediate  Family  Members 

8.  Referral 

9.  Remuneration  and  the  Exceptions  in 
Section  1877(h)(1)(C)  of  the  Act 

DC.  Collection  of  Information  Requirements 
X.  Regulatory  Impact  Statement 

A.  Overall  Impact 

B.  Anticipated  Effects 

1.  Effects  on  Physicians 

2.  Effects  on  Other  Providers 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

4.  Effects  on  Beneficiaries 

C.  Alternatives  Considered 

D.  Conclusion 
Regulations  Text 
Attachment 

I.  Background 

A.  Legislative  and  Regulatory  History 
1.  Section  1877  of  the  Act 

Section  6204  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L.  101- 
239)  (OBRA  1989),  enacted  on 
December  19,  1989,  added  section  1877 
to  the  Act.  Section  1877  of  the  Act 
prohibited  a  physician  from  referring  a 
patient  to  an  entity  for  clinical 
laboratory  services  for  which  Medicare 
might  otherwise  pay,  if  the  physician  or 
the  physician's  immediate  family 
member  had  a  financial  relationship 
with  the  entity.  The  statute  defined 
"financial  relationship"  as  an 
ownership  or  investment  interest  in  the 
entity  or  a  compensation  arrangement 
between  the  physician  (or  the 
physician's  immediate  famify  member) 
and  the  entity.  The  statute  provided  for 
several  exceptions  to  the  prohibition. 
Some  applied  to  ownership /investment 
interests  and  compensation 
arrangements;  others  applied  only  to 
ownership/investment  interests  or  only 
to  compensation  arrangements. 

The  statute  further  prohibited  an 
entity  from  presenting  or  causing  to  be 
presented  a  Medicare  claim  or  bill  to 
any  individual,  third  party  payer,  or 
other  entity  for  clinical  laboratory 
services  furnished  under  a  prohibited 
referral.  Additionally,  the  statute 


mandated  refunding  any  amount 
collected  tmder  a  bill  for  an  item  or 
service  furnished  under  a  prohibited 
referral.  Finally,  the  statute  imposed 
reporting  requirements  and  provided  for 
sanctions,  including  civil  monetary 
penalty  provisions.  Section  1877  of  the 
Act  became  effective  on  January  1,  1992. 

Section  4207(e)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508)  (OBRA  1990),  enacted  on 
November  5,  1990,  amended  certain 
provisions  of  section  1877  of  the  Act  to 
clarify  definitions  and  reporting 
requirements  relating  to  physician 
ownership  and  referral  and  to  provide 
an  additional  exception  to  the 
prohibition. 

Several  subsequent  laws  further 
changed  section  1877  of  the  Act.  Section 
13562  of  the  Omnibus  Budget 
Reconcihation  Act  of  1993  (Pub.  L.  103- 
66)  (OBRA  1993),  enacted  on  August  10, 
1993,  expanded  the  referral  prohibition 
to  cover  10  "designated  health 
services,"  in  addition  to  clinical 
laboratory  services,  modified  some  of 
the  existing  statutory  exceptions,  and 
added  new  exceptions.  Section  152  of 
the  Social  Secmity  Act  Amendments  of 
1994  (SSA  1994)  (Pub.  L.  103^32). 
enacted  on  October  31, 1994,  amended 
the  Ust  of  designated  services,  effective 
January  1. 1995.  changed  the  reporting 
requirements  at  section  1877(f)  of  the 
Act.  and  modified  some  of  the  effective 
dates  established  by  OBRA  1993.  Some 
provisions  relating  to  referrals  for 
cUnical  laboratory  services  were 
effective  retroactively  to  January  1 . 
1992,  while  other  provisions  became 
effective  on  January  1,  1995. 

2.  Section  1903(s)  of  the  Act 

Title  XIX  of  the  Act  established  the 
Medicaid  program  to  provide  medical 
assistance  to  individuals  who  meet 
certain  income  and  resource 
requirements.  The  States  operate 
Medicaid  programs  in  accordance  with 
Federal  laws  and  regulations  and  with 
a  State  plan  that  we  approve.  Though 
States  administer  the  Medicaid 
programs,  the  Federal  and  State 
governments  jointly  finance  them.  We 
call  the  Federal  government's  share  of 
medical  assistance  expenditiu«s 
"Federal  financial  participation"  (FFP). 

Until  OBRA  1993,  there  were  no 
statutory  or  regulatory  requirements 
affecting  a  physician's  referrals  for 
services  covered  imder  the  Medicaid 
program.  Section  13624  of  OBRA  1993, 
entitled  "Application  of  Medicare  Rules 
Limiting  Certain  Physician  Referrals," 
added  a  new  paragraph  (s)  to  section 
1903  of  the  Act,  that  extends  aspects  of 
the  Medicare  prohibition  on  physician 
referrals  to  Medicaid.  This  provision 
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bars  FFP  in  State  expenditxires  for  DHS 
furnished  to  an  individual  based  on  a 
physician  referral  that  would  result  in  a 
denial  of  payment  for  the  services  under 
the  Medicare  program  if  Medicare 
covered  the  services  to  the  same  extent 
and  under  the  same  terms  and 
conditions  as  under  the  State  Medicaid 
plan.  The  statute  also  made  certain 
reporting  requirements  in  section 
1877(f)  of  the  Act  and  a  civil  monetary 
penalty  provision  in  section  1877(g)(5) 
(related  to  the  reporting  requirements) 
applicable  to  providers  of  DHS  for 
which  payment  may  be  made  imder 
Medicaid  in  the  same  manner  as  they 
apply  to  providers  of  such  services  for 
which  pa)rment  may  be  made  under 
Medicare.  Section  1903{s)  of  the  Act 
applies  to  a  physician's  referrals  made 
on  or  after  EKscember  31, 1994. 

B.  Regulations  History 

1.  Regulations  Published  by  HCFA  and 
the  Office  of  the  Inspector  General  (OIG) 
Relating  to  Section  1877  of  the  Act 

The  following  is  a  summary  of  the 
series  of  regulations  we  have  published 
in  the  Federal  Register  over  the  past 
several  years  to  implement  the 
provisions  of  section  1877  of  the  Act,  as 
amended,  and  section  1903(s)  of  the 
Act: 

•  On  December  3, 1991,  we  issued  an 
interim  final  rule  with  comment  period 
(54  FR  61374)  to  set  forth  the  reporting 
requirements  under  section  1877(f)  of 
the  Act. 

•  On  March  11, 1992,  we  issued  a 
proposed  rule  (57  FR  8588)  to 
implement  the  self-referral  prohibition 
and  exceptions  related  to  referrals  for 
clinical  laboratory  services  established 
by  section  1877  of  the  Act,  and 
amended  by  OBRA  1990. 

•  On  August  14, 1995,  we  issued  a 
final  rule  with  comment  period  (60  FR 
41914)  incorporating  the  provisions  of 
OBRA  1993  and  SSA  1994  that  relate  to 
referrals  for  clinical  laboratory  services 
under  section  1877  of  the  Act,  effective 
January  1, 1992,  and  revising  the  March 
11, 1992  proposal  based  on  the  public 
comments  we  received. 

•  On  January  9, 1998,  we  issued  a 
proposed  rule  (63  FR  1659)  to  amend 
the  provisions  of  the  August  1995  final 
rule  and  to  reflect  other  changes  in 
section  1877  of  the  Act  enacted  by 
OBRA  1993  and  SSA  1994  that  were 
effective  January  1,  1995.  These  include, 
among  other  changes,  the  expansion  of 
the  referral  prohibition  to  the  10 
additional  DHS.  and  the  Medicaid 
expansion. 

•  On  January  9, 1998,  we  published  a 
final  rule  with  comment  period  (63  FR 
1846)  incorporating  into  oin  regulations 


the  specific  procedures  we  will  use  to 
issue  advisory  opinions,  as  required 
under  section  1877(g)(6)  of  the  Act. 
Section  1877(g)(6)  of  the  Act  requires 
that  we  issue  written  advisory  opinions 
to  outside  parties  concerning  whether 
the  referral  of  a  Medicare  patient  by  a 
physician  for  DHS  (other  than  clinical 
laboratory  services)  is  prohibited  imder 
section  1877  of  the  Act. 

We  also  note  that  on  October  20, 
1993,  the  OIG  published  a  proposed  rule 
(58  FR  54096)  to  implement  the  civil 
money  penalty  provisions  under 
sections  1877(g)(3)  and  (g)(4)  of  the  Act. 
The  OIG  followed  with  publication  of  a 
final  rule  with  conunent  period  (60  FR 
16580)  on  March  31, 1995. 

2.  Details  About  Prior  Related 
Regulations 

On  August  14,  1995,  we  published  in 
the  Federal  Register  a  final  rule  with 
comment  period  (60  FR  41914)  that 
incorporated  into  regulations  the 
provisions  of  section  1877  of  the  Act 
prohibiting  physician  referrals  for 
clinical  laboratory  services  imder  the 
Medicare  program.  That  rule 
incorporated  certain  expansions  and 
exceptions  created  by  OBRA  1993,  and 
the  amendments  in  SSA  1994.  It 
included  only  the  expansions  and  other 
changes  that  related  to  prohibited 
referrals  for  clinical  laboratory  services 
that  were  retroactively  effective  to 
January  1, 1992,  and  interpreted  the 
new  provisions  only  in  a  few  limited 
instances  in  which  it  was  essential  to 
implement  the  law.  That  rule  also 
included  our  responses  to  the  public 
comments  we  received  on  both  the 
December  3,  1991  interim  final  rule 
with  comment  period  (56  FR  61374)  that 
established  the  reporting  requirements 
under  section  1877(f)  of  the  Act,  and  the 
March  11, 1992  proposed  rule  (57  FR 
8588)  that  covered  section  1877  of  the 
Act,  as  amended  by  OBRA  1990,  and 
related  to  referrals  for  clinical  laboratory 
services. 

Because  the  August  1995  rule 
addressed  only  those  changes  made  by 
OBRA  1993  and  SSA  1994  that  had  a 
retroactive  effective  date  of  January  1, 
1992,  we  explained  our  intent  to  later 
publish  a  proposed  rule  to  fully 
implement  the  extensive  revisions  to 
section  1877  of  the  Act  made  by  OBRA 
1993  and  SSA  1994,  and  to  interpret 
those  provisions  when  necessary.  In  the 
later  proposed  rule,  we  intended  to 
include  the  revisions  that  relate  to 
referrals  for  the  additional  DHS 
(including  clinical  laboratory  services) 
that  became  effective  January  1, 1995, 
and  to  implement  the  Medicaid 
expansion  in  section  1903(s)  of  the  Act 


that  became  effective  for  referrals  made 
on  or  after  December  31, 1994. 

As  intended,  on  January  9,  1998,  we 
published  the  proposed  rule  (63  FR 
1659).  The  rule  was  organized  as 
follows:  In  section  I  (63  FR  1661 
through  1663),  we  summarized  the 
problems  associated  with  physician  self- 
referrals  and  the  relevant  legislative  and 
regulatory  backgroimd.  Infection  II  (63 
FR  1663  through  1673),  part  A,  we 
summarized  the  provisions  of  om- 
proposed  rule  and  described  how  we 
proposed  to  alter  the  final  regulation 
covering  referrals  for  clinical  laboratory 
services  to  apply  it  to  the  additional 
DHS  and  to  reflect  the  statutory  changes 
in  section  1877  of  the  Act  that  were 
effective  on  January  1, 1995.  In  section 
n,  part  B,  we  described  the  changes  we 
proposed  to  make  to  the  Medicaid 
regulations  to  incorporate  section 
1903(s)  of  the  Act.  In  section  III  (63  FR 
1673  through  1705),  we  discussed  in 
detail  how  we  proposed  to  interpret  any 
provisions  in  sections  1877  and  1903(s) 
of  the  Act  that  we  believed  were 
ambiguous,  incomplete,  or  that 
provided  us  with  discretion.  We  also 
discussed  policy  changes  or 
clarifications  we  proposed  to  make  to 
the  August  1995  rule  covering  referrals 
for  clinical  laboratory  services.  Section 

IV  (63  FR  1705  through  1715)  of  the 
proposed  rule  included  oin  responses  to 
some  of  the  most  common  questions 
concerning  physician  referrals  that  we 
received  from  physicians,  providers, 
and  others  in  the  health  care 
community.  We  included  our 
interpretations  of  how  the  law  applies 
in  the  situations  described  to  us.  Section 

V  (63  FR  1715  through  1719)  included 
a  Regulatory  Impact  Analysis,  and 
section  VI  (63  FR  1719  through  1720) 
covered  our  policy  on  responding  to 
comments.  The  proposed  regulation  text 
appeared  at  63  FR  1720  through  1728. 

m  the  January  1998  proposed  rule,  we 
proposed  to  incorporate  the  Medicaid 
expansion  in  section  1903(s)  of  the  Act 
into  §435. 1012(a)  (Limitation  to  FFP 
related  to  prohibited  referrals).  Section 
435.1012(a)  stated  that  no  FFP  was 
available  for  a  State's  expenditures  for 
certain  DHS,  as  they  are  defined  in 
proposed  §411.351,  furnished  to  an 
individual  under  the  State  plan.  No  FFP 
is  available  if  the  services  are  those 
furnished  on  the  basis  of  a  physician 
referral  that  would,  if  Medicare 
provided  for  coverage  of  the  services  to 
the  same  extent  and  under  the  same 
terms  and  conditions  as  imder  the  State 
plan,  result  in  the  denial  of  Medicare 
payment  for  the  services  under 
§§411.351  through  411.360.  In 
§  435.1012(c),  we  included  a  cross 
reference  to  the  procedures  we 
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established  for  individuals  or  entities  to 
request  advisory  opinions  bom  us  on 
whether  a  physician's  referrals  relating 
to  DHS  (other  than  clinical  laboratory 
services)  are  prohibited  under  section 
1877  of  the  Act.  Although  these 
advisory  opinions  were  meant  to  reflect 
pur  interpretation  of  section  1877  of  the 
Act,  they  can  potentially  affect  FFP 
payments  to  States  under  the  Medicaid 
program. 

Section  1877(b)(3)  of  the  Act  excepts 
from  the  referral  prohibition  services 
furnished  to  enrollees  of  certain 
"prepaid"  health  plans;  however,  these 
exceptions  extend  only  to  services 
furnished  to  Medicare  beneficiaries 
under  Medicare  contracts  and 
demonstration  projects.  As  a  result,  the 
exception  for  prepaid  arrangements 
does  not  apply  to  physicians  who  wish 
to  refer  in  the  context  of  the  Medicaid 
program.  In  order  to  give  effect  to  this 
exception  in  the  Medicaid  context,  we 
included,  in  the  January  1998  proposed 
rule,  in  §  435.1012(b)  an  exception  for 
DHS  furnished  by  managed  care  entities 
analogous  to  the  Medicare  entities 
excepted  under  section  1877(b)(3)  of  the 
Act.  The  new  exception  was  meant  to 
cover  entities  that  provide  services  to 
Medicaid-eligible  enrollees  under 
contract  with  State  Medicaid  agencies 
and  under  certain  demonstration 
projects.  (We  discussed  these  analogous 
entities  in  detail  in  the  proposed  rule  at 
63  FR  1697.) 

To  accommodate  the  Congress's 
subsequent  creation  of  the 
Medicare-t-Choice  (M+C)  Program  in  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33)  (BBA  1997),  we  included  an 
amendment  to  the  physician  referral 
regulations  as  part  of  the  June  26, 1998 
interim  final  rule  with  comment  period 
(63  FR  35066)  establishing  the  M+C 
Program.  We  amended  the  final 
physician  self-referral  regulations 
covering  referrals  for  clinical  laboratory 
services  by  adding  an  exception  in 
§  411.355(c)(5)  for  services  furnished  to 
prepaid  enrollees  by  a  coordinated  care 
plan.  We  defined  a  coordinated  care 
plan  as  such  a  plan,  within  the  meaning 
of  section  1851(a)(2)(A)  of  the  Act, 
offered  by  an  organization  in  accordance 
with  a  contract  with  us  under  section 
1857  of  the  Act  and  the  M+C 
regulations.  We  are  reprinting  that 
provision  in  Phase  I  of  this  rulemaking. 

n.  Development  of  Phase  I  ofThis  Final 
Rulemaidiig 

A.  Technical  Explanation  of  Bifurcation 
of  the  Regulation 

Phase  I  of  this  rulemaking  implements 
subsections  (a)  and  (b)  of  section  1877 
of  the  Act,  and  related  definitions,  as 


applied  to  the  Medicare  program.  We 
intend  to  issue  Phase  II  of  this 
rulemaking  to  cover  the  remainder  of 
section  1877  of  the  Act,  including  its 
application  to  the  Medicaid  program, 
shortly. 

Phase  I  ofThis  Rulemaking 

Given  the  importance  of  subsections 
(a)  and  (b),  and  the  substantial  changes 
we  are  making  to  the  January  1998 
proposed  rule,  we  are  proceeding  with 
the  issuance  of  Phase  I  of  this 
rulemaking  at  this  time.  Further,  we  are 
issuing  Phase  I  for  comment  and 
delaying  its  effective  date  for  1  year  to 
allow  individuals  and  entities  engaged 
in  business  arrangements  affected  by 
Phase  I  time  to  restructure  those 
arrangements  to  comply  with  the 
provisions  of  Phase  I,  except  for 
§  424.22(d),  which  is  effective  February 
5,  2001.  The  statutory  provisions 
interpreted  by  Phase  I  remain  in  effect, 
as  they  have  been  since  1989  for  clinical 
laboratory  services  and  1993  for  all 
other  DHS. 

Phase  I  of  this  rulemaking  differs 
substantially  ftt)m  the  January  1998 
proposed  rule  in  several  major  respects, 
which  include  the  following: 

•  Clarification  of  the  definitions  of 
DHS. 

•  Clarification  of  the  concept  of 
"indirect  financial  relationship"  and 
creation  of  a  new  exception  for  indirect 
compensation  arrangements. 

•  Substantial  broadening  of  the  in- 
office  ancillary  services  exception  by 
easing  the  criteria  for  qualifying  as  a 
group  practice  and  coiiforming  the 
supervision  requirements  to  HCFA 
coverage  and  payment  policies  for  the 
specific  services. 

•  Expansion  of  the  in-office  ancillary 
services  exception  to  cover  certain  T3ME 
provided  in  physicians'  offices  to 
patients  to  assist  them  in  ambulating, 
and  blood  glucose  monitors. 

•  Allowance  of  shared  facilities  in  the 
same  building  where  physicians 
routinely  provide  services  that  are  in 
addition  to  Federal  and  private  pay 
DHS. 

•  Exclusion  of  services  personally 
performed  by  the  referring  physician 
from  the  definition  of  "referral." 

•  Creation  of  a  new  exception  for 
compensation  of  faculty  in  academic 
medical  centers. 

•  Addition  of  a  new  "risk-sharing" 
exception  for  commercial  and  employer- 
sponsored  managed  care  plans. 

•  Interpretation  of  the  "volume  or 
value"  standard  for  purposes  of  section 
1877  of  the  Act  as  permitting  unit  of 
service  or  unit  of  time-based  payments, 
so  long  as  the  unit  of  service  or  unit  of 
time-based  payment  is  fair  market  value 


and  does  not  vary  over  time.  (The 
details  of  these  and  other  changes  are 
explained  at  length  in  section  VI  of  this 
preamble.) 

•  Creation  of  an  exception  where 
DHS  are  furnished  by  entities  that  did 
not  know  of  or  have  reason  to  suspect 
the  identity  of  the  referring  physician. 

In  developing  Phase  I  oftnis 
rulemaking,  we  have  carefully 
reconsidered  the  January  1998  proposed 
rule  given  both  the  history  and  structure 
of  section  1877  of  the  Act  and  the 
extensive  comments  we  received  on  the 
January  1998  proposed  regulation.  We 
believe  that  Phase  I  of  this  rulemaking 
addresses  many  of  the  industry's 
primary  concerns,  is  consistent  with  the 
statute's  goals  and  directives,  and 
protects  beneficiaries  of  Federal  health 
care  programs. 

Our  paramount  concern  is  to 
implement  section  1877  of  the  Act 
consistent  with  congressional  intent. 
Prior  to  enactment  of  section  1877,  there 
were  a  number  of  studies,  primarily  in 
academic  literature,  that  consistently 
found  that  physicians  who  had 
ownership  or  investment  interests  in 
entities  to  which  they  referred  ordered 
more  services  than  physicians  without 
those  financial  relationships  (some  of 
these  studies  involved  compensation  as 
well).  Increased  utilization  occurred 
whether  the  physician  owned  shares  in 
a  separate  company  that  provided 
ancillary  services  or  owned  the 
equipment  and  provided  the  services  as 
part  of  his  or  her  medical  practice.  This 
correlation  between  financial  ties  and 
increased  utilization  was  the  impetus 
for  section  1877  of  the  Act. 

The  approach  chosen  by  the  Congress 
in  enacting  section  1877  of  the  Act  is 
preventive  because  it  essentially 
prohibits  many  financial  arrangements 
between  physicians  and  entities 
providing  DHS.  Specifically,  section 
1877  of  the  Act  imposes  a  blanket 
prohibition  on  the  submission  of 
Medicare  claims  (and  payment  to  the 
States  of  FFP  under  the  Medicaid 
program)  for  certain  DHS  when  the 
service  provider  has  a  financial 
relationship  with  the  referring 
physician,  unless  the  financial 
relationship  fits  into  one  of  several 
relatively  specific  exceptions. 
Significantly,  no  wrongful  intent  or 
culpable  conduct  is  required.  The 
primary  remedy  is  simply  nonpayment 
by  the  program,  without  penalties.  In 
other  words,  the  basic  remedy  is 
recoupment  of  overpayments  by  the 
program.  (Of  course,  wrongful  conduct, 
such  as  knowingly  submitting  a  claim  in 
violation  of  the  prohibition,  can  be 
punished  through  recoupment  of 
overpayments  and  imposition  of 
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penalties,  the  False  Claims  Act,  and 
other  Federal  statutory  and  common  law 
remedies.) 

The  effect  of  this  statutory  scheme  is 
that  failure  to  comply  with  section  1877 
of  the  Act  can  have  a  substantial 
financial  result.  For  example,  if  a 
hospital  has  a  $5,000  consulting 
contract  with  a  surgeon  and  the  contract 
does  not  fit  in  an  exception,  every  claim 
submitted  by  the  hospital  for  Medicare 
beneficiaries  admitted  or  referred  by 
that  surgeon  is  not  payable,  since  all 
inpatient  and  outpatient  hospital 
services  are  DHS. 

While  the  statutory  scheme  of  the 
physician  self-referral  prohibition  is,  in 
large  part,  the  key  to  its  effectiveness,  it 
obligates  us  to  proceed  carefully  in 
determining  the  scope  of  activities  that 
are  prohibited.  In  Phase  I  of  this 
rulemaking,  we  have  attempted  to 
minimize  the  impact  of  the  rule  on 
many  common  physician  group 
governance  and  compensation 
arrangements. 

The  potential  impact  of  the  regulation 
was  further  confirmed  by  the 
voluminous  comments  we  received 
from  the  pubhc  and  health  care 
community  in  response  to  the  January 
1998  proposed  rule,  hi  addition  to 
specific  complaints  and  objections 
about  the  January  1998  proposed  rule, 
the  commenters  expressed  several 
general  concerns,  which  include  the  . 
following: 

•  The  rule  inappropriately  intruded 
into  the  organization  and  delivery  of 
medical  care  within  physicians'  offices. 

•  The  rule,  in  many  respects,  was 
counter  to  oiu  other  long-standing 
poUcies  on  coverage  and  similar  issues. 

•  The  rule  was  unclear  in  many  areas 
and  that  given  the  potentially  serious 
consequences  (for  example,  payment 
denial),  "bright  line"  rules  were 
essential. 

•  Some  aspects  of  the  rule,  such  as  its 
treatment  of  indirect  financial 
relationships,  were  administratively 
impractical  or  would  have  been 
prohibitively  costly  in  terms  of 
monitoring  compUance. 

With  these  overall  considerations  in 
mind,  we  have  developed  several 
criteria  for  evaluating  our  regulatory 
options.  First,  we  have  tried  in  Phase  I 
of  this  ndemaking  to  interpret  the 
prohibitions  narrowly  and  the 
exceptions  broadly,  to  the  extent 
consistent  with  the  statutory  language 
and  intent.  As  a  practical  matter,  we 
believe  that,  while  the  statute  must  be 
implemented  to  achieve  its  intent,  we 
should  be  cautious  in  interpreting  its 
reach  so  broadly  as  to  prohibit 
potentially  beneficial  financial 
arrangements.  Accordingly,  we  have 


tried  to  focus  the  regulation  on  financial 
relationships  that  may  result  in 
overutilization,  which  we  believe  was 
the  main  abuse  at  which  the  statute  was 
aimed.  Some  provisions  of  the  January 
1998  proposed  rule  did  not  appear  to 
address  overutilization  so  much  as  other 
potential  abuses,  such  as  unfair 
competition.  At  the  same  time,  we  do 
not  believe  the  Congress  intended  us  to 
review  every  possible  designated  health 
service  to  determine  its  potential  for 
overutilization.  The  Congress  has 
already  made  that  determination,  and 
we  believe  that  compliance  with  the 
exceptions  in  Phase  I  of  this  rulemaking 
should  not  cause  undue  disruption  of 
the  health  care  delivery  system. 

Second,  a  corollary  of  the  above 
interpretation  is  that  the  Congress  only 
intended  section  1877  of  the  Act  to 
establish  a  mininnim  threshold  for 
acceptable  financial  relationships,  and 
that  potentially  abusive  financial 
relationships  diat  may  be  permitted 
under  section  1877  of  the  Act  could  still 
be  addressed  through  other  statutes  that 
address  health  care  fraud  and  abuse, 
including  the  anti-kickback  statute 
(section  1128B(b)  of  the  Act),  hi  some 
instances,  financial  relationships  that 
are  permitted  by  section  1877  of  the  Act 
mi^t  merit  prosecution  imder  section 
1128B(b)  of  the  Act.  Conversely, 
conduct  that  may  be  proscribed  by 
section  1877  of  the  Act  may  not  violate 
the  anti-kickback  statute. 

Third,  we  have  attempted  to  ensure 
that  Phase  I  of  this  rulemaking  v«all  not 
adversely  impact  the  medical  care  of 
Federal  health  care  beneficiaries  or 
other  patients.  In  those  instances  in 
which  we  have  determined  that  the 
provisions  of  Phase  I  of  this  rulemaking 
may  impact  current  arrangements  under 
which  patients  are  receiving  medical 
care,  we  have  attempted  to  verify  that 
there  are  other  ways  available  to 
structiue  the  arrangement  so  that 
patients  could  continue  to  receive  the 
care  in  the  same  location.  In  almost  all 
cases,  we  believe  the  provisions  of 
Phase  I  of  this  rulemaking  should  not 
require  substantial  changes  in  delivery 
arrangements,  although  they  may  affect 
the  referring  physician's  or  group 
practice's  ability  to  bill  for  the  care.  In 
other  words,  while  the  provisions  of 
Pheise  I  of  this  rulemaking  may  affect  a 
physician's  ability  to  profit  financially 
from  the  provision  of  some  services, 
there  should  be  alternative  providers 
available  to  provide  the  services  in  the 
same  setting  or  alternative  business 
structiues  that  would  permit  the 
services  to  be  provided  (again,  possibly 
without  physician  financial  interest). 

Fourth,  we  have  revised  the 
provisions  of  oiir  January  1998  proposed 


nUe  to  conform,  as  much  as  possible,  to 
our  other  policies  that  affect  the  same  or 
similar  activity.  For  example,  we  are 
dropping  the  requirement  that  an  in- 
office  ancillary  service  be  supervised 
under  the  strict  "direct  supervision" 
standards  of  the  "incident  to"  billing 
rules  in  favor  of  requiring  the  level  of 
supervision  that  is  mandated  imder 
Medicare  payment  and  coverage  rules 
applicable  to  particular  DHS. 

Fifth,  we  have  attempted,  as  much  as 
possible,  to  establish  "bright  line"  rules 
so  that  physicians  and  health  care 
entities  can  ensure  compliance  and 
minimize  administrative  costs.  We  agree 
with  the  commenters  that  as  a  payment 
nile,  the  regulations  implementing 
section  1877  of  the  Act  should  establish 
clear  standards,  and  we  have  attempted 
to  do  so  within  the  constraints  of  the 
statutory  and  regulatory  scheme. 

We  believe  Phase  I  of  this  ndemaking 
substantially  addresses  the  concerns 
raised  by  the  commenters  and,  yet,  is 
consistent  with  the  statute.  Given  the 
breadth  of  the  statute  and  the  myriad  of 
financial  relationships  to  which  it 
appUes,  it  is  impossible  to  satisfy  all 
concerns  in  all  instances.  We  have 
attempted  to  read  the  statute  narrowly 
to  avoid  adversely  impacting  potentially 
beneficial  arrangements.  However,  we 
will  continue  to  monitor  financial 
arrangements  in  the  health  care  industry 
and  will  revisit  particular  regulatory 
decisions  if  we  determine  there  is  abuse 
or  overutilization. 

B.  General  Comments  Regarding  the 
January  1998  Proposed  Rule  and 
Responses 

Comment:  Many  commenters  echoed 
the  general  views  expressed  by  a  major 
physician  trade  association.  The  trade 
association  noted  that  section  1877  of 
the  Act  significantly  impacts  the 
manner  in  which  physicians  deliver 
health  care  services  and  the  manner  in 
which  they  relate  to  one  another  and  to 
other  health  care  providers.  The  trade 
association  urged  us  to  give  physicians 
and  other  providers  clear  direction  on 
how  to  structiue  their  financial 
arrangements,  while  providing 
sufficient  flexibilify  for  physicians  and 
providers  practicing  in  niunerous  and 
varying  arrangements  throughout  the 
health  care  industry.  The  trade 
association  and  other  commenters 
expressed  concern  that  the  Janueiry  1998 
proposed  nde  failed  to  reflect  the 
fundamental  changes  occurring  in  the 
health  care  marketplace — especially  the 
consolidation  and  integration  of 
physician  practices,  hospitals,  and  other 
health  care  entities.  Indeed,  the 
commenters  perceived  the  proposed 
regulations  as  hostile  to  those  changes. 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4.  2001 /Rules  and  Regulations  861 


The  trade  association  and  others  believe 
that  section  1877  of  the  Act  and  our 
regtilations  should  focus  on  passive 
ownership  and  referral  arrangements 
and  not  on  partially  and  fully  integrated 
pu^ctices  demanded  by  the  current 
competitive  marketplace. 

In  addition,  some  commenters, 
including  the  trade  association,  thought 
that  the  provisions  of  the  January  1998 
proposed  rule  exceeded  our  statutory 
authority  and  imposed  unnecessary  and 
costly  burdens  on  physicians  that  would 
harm  patient  access  to  health  care 
facilities  and  services,  with  no  apparent 
public  benefit.  In  their  view,  the 
provisions  of  the  January  1998  proposed 
nUe  (1)  micro-managed  physician 
practices  in  situations  that  do  not  pose 
a  real  potential  for  abuse,  (2)  limited 
proper  and  reasonable  management 
practices,  and  (3)  inappropriately 
interfered  with  the  practice  of  medicine. 
Finally,  a  number  of  commenters 
suggested  that,  instead  of  promulgating 
a  set  of  regulations  that  micro-manage 
the  business  of  medicine,  we  could 
better  control  overutilization  of  DHS  by 
monitoring  the  medical  necessity  of 
such  services  and  the  competency  of 
those  providing  them. 

Response:  In  developing  Phase  I  of 
this  rulemaking,  we  have  been  mindful 
of  the  criticism  that  the  provisions  of 
the  January  1998  proposed  rule 
inappropriately  micro-managed 
physician  practices.  Given  the  piupose, 
structure,  and  scope  of  section  1877  of 
the  Act,  some  impact  on  physician 
practices  is  inevitable  and,  frankly, 
intended.  In  Phase  I  of  this  rulemaking, 
we  have  endeavored  to  create  "bright 
line"  rules  that  are  easily  applied,  while 
providing  the  health  care  industry  with 
as  much  flexibility  as  possible.  Where 
possible,  we  have  tried  to  simplify  the 
requirements  in  Phase  I  of  this 
rulemaking,  consistent  with  the  clear 
congressional  mandate  to  prohibit 
certain  physician  referrals  tainted  by 
physician  financial  self-interest.  We 
believe  Phase  I  of  this  rulemaking  offers 
adequate  flexibility  to  physician 
practices  as  they  integrate  and 
consolidate.  For  example,  the  revised 
luiified  business  test,  in  the  group 
practice  definition,  no  longer  bars  cost- 
center  or  location-based  distribution  of 
a  group  practice's  revenues  from 
services  that  are  not  DHS.  Another 
example:  the  in-offlce  ancillary  services 
exception  covers  certain  ancillary 
services  provided  in  facilities  shared  by 
practitioners  in  the  same  building  in 
which  they  practice. 

The  provisions  of  Phase  I  of  this 
rulemaking  do  not  prevent  physicians 
bom  directly  providing  their  patients 
with  convenient,  cost-effective  DHS. 


Consistent  with  the  purpose  of  the 
statute,  however,  the  provisions  of 
Phase  I  of  this  rulemalcing  do  restrict  the 
circumstances  under  which  physicians 
can  financially  benefit  bom  DHS  they 
order  that  are  provided  by  others.  This 
distinction  is  important.  Section  1877  of 
the  Act  regulates  the  financial 
relationship  between  referring 
physicians  and  the  provider  of  the  DHS. 
If  a  physician  determines  not  to  provide 
access  to  such  services  in  the  absence  of 
personal  profit,  the  decision  is  the 
physician's,  not  the  statute's.  Nothing  in 
section  1877  of  the  Act  restricts  patient 
access  to  those  services. 

Finally,  we  caimot  agree  with  the 
claim  that  medical  necessity  reviews  are 
always  an  effective  control  on 
overutilization.  Medical  necessity 
reviews  alone  cannot  control 
unnecessary  utilization  and  contain 
health  care  costs.  These  reviews  are 
costly  and  only  effective  in  controlling 
the  most  aberrant  behavior.  Most 
importantly,  the  statute  does  not  permit 
us — nor  woidd  we  choose — to  override 
the  Congress'  judgement  by  substituting 
medical  necessity  reviews  for  existing 
statutory  standards. 

Comment:  Other  commenters 
expressed  concern  that  neither  the 
statute  nor  the  January  1998  proposed 
rule  goes  far  enough  in  preventing 
abusive  referral  arrangements.  Several 
commenters  complained  that  allowing 
physicians  to  provide  ancillary  services 
competitively  disadvantages 
independent  ancillary  services 
providers  that  are  not  owned  or 
controlled  by  physicians.  These 
commenters  believe  that  an  obvious 
referral-for-profit  scheme  occurs  when  a 
physician  employs  his  or  her  own 
ancillary  personnel.  While  most 
commenters  who  expressed  this  view 
were  independent  ancillary  services 
providers,  one  physician  also 
complained  about  fellow  physicians 
who  "chum"  patients  through  CT/MRI 
machines  in  their  offices,  resulting  in 
what  the  commenter  termed,  a  "cash 
spigot."  The  commenter  expressed  the 
view  that  such  machines  are  not 
standard  in  a  physician's  office  and  are 
solely  added  to  physicians'  offices  to 
generate  profits.  Commenters  also 
expressed  concern  that,  in  some  cases, 
physicians  do  not  have  appropriate 
oversight  or  credentialing  for  the 
ancillary  services  they  provide.  One 
commenter  suggested  that  physicians 
should  only  be  permitted  to  provide 
ancillary  services  if  no  other  provider  is 
available  in  the  area. 

Response:  While  we  believe  the 
commenters  raised  valid  concerns  about 
abuses  in  the  health  care  system,  the 
plain  language  of  the  statute  makes  clear 


that  the  Congress  did  not  intend  section 
1877  of  the  Act  to  bar  all  physician- 
owned  ancillary  services  facilities.  To 
the  contrary,  these  facilities  are 
expressly  allowed  under  certain  specific 
circumstances  (see  sections  1877(b),  (c). 
and  (d)  of  the  Act).  Simply  stated,  the 
law  is  meant  to  prevent  only  the  most 
egregious  financial  relationships;  it  does 
not  address  every  potential  act  of  fraud 
and  abuse.  As  we  caution  throughout 
this  preamble,  section  1877  of  the  Act 
provides  only  a  threshold  check  against 
fraud  and  abuse;  many  arrangements 
that  are  lawful  imder  section  1877  of  the 
Act  may  still  violate  other  fitiud  and 
abuse  laws,  including  the  Federal  anti- 
kickback  statute  (section  1128B(b)  of  the 
Act). 

Comment:  Several  commenters 
believe  that  section  1877  of  the  Act  and 
implementing  regidations  would  not 
permit  patients  to  receive  services,  such 
as  x-rays,  physical  therapy,  or  crutches, 
at  a  physician's  office  or  in  a  long  term 
care  facility  where  the  patient  resides. 
The  commenters  observed  that  requiring 
patients  to  seek  services  related  to  their 
diagnoses  or  treatment  at  several 
different  locations  is  an  inconvenience 
to  patients  and  may  require  them  to 
travel  long  distances  to  obtain  services, 
thus,  discoiu^ging  elderly  or  disabled 
patients  from  seeking  needed  health 
care  services. 

Response:  The  commenters 
misunderstand  section  1877  of  the  Act 
Section  1877  of  the  Act  regulates 
financial  relationships;  it  does  not 
regulate  the  delivery  of  services.  Section 
1877  of  the  Act  does  not  bar  the 
provision  of  ancillary  services  in  a 
physician's  office,  in  a  long  term  care 
facility,  or  at  nearby,  convenient 
locations.  The  law  only  imposes 
restrictions  on  a  physician  who  makes 
a  referral  for  a  designated  health  service 
if  he  or  she  has  a  financial  relationship 
with  the  ancillary  services  provider, 
such  as  an  employment  contract,  an 
office  space  lease,  or  an  ownership 
interest.  Depending  on  the  structure  of 
the  financial  relationship,  the  physician 
may  be  able  to  profit  bom  ordering 
ancillary  services,  thereby  creating  a 
risk  that  his  or  her  orders  may  be 
motivated,  in  part,  by  personal  financial 
considerations.  Statutory  and  regulatory 
exceptions  are  designed  to  enable 
physicians  to  make  ancillary  services 
available  on-site  to  their  ovtm  patients, 
provided  they  meet  the  conditfons  set 
forth  in  the  applicable  exception. 
However,  nothing  in  the  law  prevents 
physicians  from  making  available 
convenient  ancillary  services  when  the 
physician  has  no  financial  interest  in 
the  provision  of  the  services.  For 
example,  a  physician  may  arrange  for  a 
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diagnostic  services  provider  to  perform 
diagnostic  tests  in  the  physician's  office 
for  which  the  diagnostic  services 
provider  bills,  provided  that  any  rental 
arrangement  meets  the  rental  exception 
in  §411.357(b}  and  does  not  violate  the 
anti-kickback  statute.  Section  1877  of 
the  Act  reflects  the  Congress' 
unmistakable  intent  to  recognize  and 
accommodate  the  traditional  role  played 
by  physicians  in  the  deUvery  of 
ancillary  services  to  their  patients, 
while  constraining  the  abuse  of  the 
public  fisc  that  results  when  physician 
referrals  are  driven  by  financial    - 
incentives.  These  regulations  reflect  that 
policy  balance. 

Comment:  One  commenter  stated  that 
we  had  not  informed  Medicare 
beneficiaries  about  the  potential 
restrictions  on  their  access  to  care  under 
section  1877  of  the  Act  and  its 
regulations,  or  informed  Medicare 
providers  about  the  potential 
restrictions  on  their  abiUty  to  provide 
ancillary  services. 

Response:  Once  both  Phase  I  and 
Phase  n  of  this  rulemaking  are 
published,  we  intend  to  educate 
providers  further  about  the  new 
regulations.  Providers  have  been  on 
notice  as  to  section  1877  of  the  Act 
since  1989  with  respect  to  clinical 
laboratory  services  and  1993  with 
respect  to  all  other  DHS.  We  intend  to 
provide  general  information  to 
beneficiaries  as  well.  However,  we  do 
not  believe  beneficiaries  will  face  the 
restrictions  on  access  that  the 
commenters  contemplate.  Indeed,  these 
regulations  do  not  restrict  the  provision 
of  services  to  Medicare  beneficiaries.  If 
a  physician  chooses  not  to  make 
services  available  to  patients  if  he  or  she 
cannot  personally  benefit  financially 
from  services  he  or  she  orders,  but 
which  are  provided  by  others,  the 
physician  is  responsible  for  restricting 
access.  Finally,  Phase  I  of  this 
rulemaking  is  being,  and  Phase  II  of  this 
rulemaking  will  be,  published  in  the 
Federal  Register  and  noted  on  the 
Department's  website,  which  serves  as 
notice  to  the  afi^ected  community.  We 
believe  most  providers  will  also  be 
informed  through  their  trade  press, 
trade  associations,  and  other  sources. 

Comment:  Two  commenters 
expressed  concern  that  section  1877  of 
the  Act  and  associated  regulations 
woidd  criminahze  common  conduct  in 
physicians'  offices. 

Response:  Section  1877  of  the  Act  is 
a  civil,  not  a  criminal,  statute.  A 
violation  of  section  1877  of  the  Act 
results  in  nonpayment  of  claims  and 
monetary  sanctions.  Criminal  penalties 
or  deprivation  of  liberty  are  not 
authorized  by  section  1877  of  the  Act. 


Conunent:  Given  the  alleged 
complexity  of  the  physician  self-referral 
law  and  r^idations  and  their  impact  on 
physicians'  traditional  business 
practices,  several  commenters  requested 
that  the  effective  date  of  the  regulation 
be  delayed  to  allow  a  reasonable  time 
for  physicians  to  familiarize  themselves 
with  the  law  and  that  the  regulations  be 
applied  prospectively  only.  One 
commenter  asked  that  we  issue 
compliance  guidelines.  Another 
commenter  inquired  about  penalties  if 
physicians  ignore  the  physician  self- 
referral  law. 

Response:  We  agree  with  the 
commenters  that  the  health  care 
providers  engaged  in  business 
arrangements  affected  by  Phase  I  of  this 
rulemaking  may  need  time  to 
restructure  those  arrangements  to 
comply  with  Phase  I  of  this  rulemaking 
where  it  proscribes  conduct  not 
previously  prohibited.  We  are,  therefore, 
delaying  the  effective  date  of  Phase  I  of 
this  rulemaking  for  1  year,  except  for 
§  424.22(d),  which  is  effective  February 
5,  2001.  In  the  meantime,  the  statute,  in 
its  entirety,  remains  in  full  force  and 
effect  with  respect  to  all  DHS  listed  in 
section  1877(h)(6)  of  the  Act.  Until  the 
effective  date  of  these  new  final 
regulations,  the  August  1995  final  rule 
covering  referrals  for  clinical  laboratory 
services  remains  in  full  force  and  effect 
with  respect  to  clinical  laboratory 
services  referrals  and  claims  for 
services.  Any  party  or  parties  who  do 
not  comply  with  the  provisions  of  the 
statute,  die  August  1995  final  rule 
covering  referrals  for  clinical  laboratory 
services,  or  the  provisions  of  Phase  I  of 
this  rulemaking  (when  it  becomes 
effective  one  year  from  the  date  of 
publication  of  this  Federal  Register 
notice)  are  subject  to  all  applicable 
penalties  and  sanctions,  including  those 
that  appear  in  section  1877(g)  of  the  Act. 
(Section  1877(g)(3)  and  (g)(4)  sanctions 
are  covered  in  an  OIG  regulation  that 
was  published  at  60  FR  16580  on  March 
31, 1995.) 

Because  of  the  significant  changes  we 
are  making  in  Phase  I  of  this 
rulemaking,  we  are  publishing  these 
regulations  in  final  form  with  a  90-day 
comment  period.  We  are  interested  in 
the  indus^'s  views  as  to  the  changes 
we  have  incorporated  into  these 
regiilations.  Any  further  changes  we 
deem  necessary  based  on  conunents  will 
be  addressed  in  Phase  D  of  this 
rulemaking  or  shortly  thereafter. 

Regarding  the  issue  of  compliance 
guidelines,  we  often  issue  guidelines  in 
the  form  of  manual  provisions  or 
operational  poUcy  letters  when  we  find 
that  the  statiite  and  regulations  do  not 


address  particular  issues  in  sufficient 
detail. 

Comment:  A  number  of  commenters 
objected  to  what  they  perceived  a^ 
disparate  treatment  of  solo  and  group 
practitioners.  One  commenter,  for 
example,  complained  that  under  the 
proposed  rule,  a  solo  practitioner  could 
provide,  and  keep  the  profits  from, 
unlimited  ancillary  services  provided  to 
his  or  her  patients,  regardless  of  how 
much  the  physician  self-refers  in  his  or 
her  own  office,  whereas  a  group 
practitioner  could  not. 

Response:  Certain  disparities  between 
the  treatment  of  group  and  solo 
practitioners  are  inherent  in  the 
statutory  language  and  structure.  For 
example,  the  Congress  expressly  limited 
profit  shares  for  group  practice  members 
to  methodologies  that  do  not  directly 
take  into  account  the  member's  DHS 
referrals.  For  obvious  reasons,  solo 
practitioners  cannot  be  similarly 
limited.  On  the  other  hand,  the  statute 
allows  group  practices  greater  flexibility 
in  terms  of  die  locations  where  they  can 
provide  DHS  to  their  patients  and  still 
come  within  the  in-office  ancillary 
services  exception.  To  the  extent 
possible,  and  consistent  with  the 
statute,  we  have  tried  in  Phase  I  of  this 
rulemaking  to  minimize  the  regulatory 
disparities  between  group  and  solo 
practitioners. 

Comment:  In  noting  that  the  January 
1998  proposed  regulation  interpreted 
the  statute  to  minimize  any  risk  of  fraud 
or  abuse,  several  commenters  stated  that 
the  marginal  anti-fr^ud  benefit  of  this 
approach  is  low  because  of  additional 
post- 1993  fraud  and  abuse  legislation, 
the  implementation  of  the  anti-kickback 
statute,  computer  claims  payment  edits 
instituted  by  our  carriers,  and  the 
creation  of  the  National  Practitioners  • 
Data  Bank.  The  Health  Insurance 
Portabihty  and  Accountability  Act  of 
1996  (HIPAA)  increased  funding  for 
Medicare  program  safeguards  such  as 
increased  coordination  between  Federal, 
State,  and  local  authorities; 
investigations,  audits,  and  inspections; 
and  guidance  to  the  industry.  HIPAA 
also  established  the  Medicare  Integrity 
Program  to  encourage  private  entities  to 
engage  in  anti-fi^ud  activities.  The  BBA 
in  1997  also  created  more  severe 
criminal  penalties  for  health  care  fraud. 
The  commenters  stated  that  the  January 
1998  proposed  regulation  prohibits 
many  otherwise  appropriate 
relationships  in  order  to  deter  a  small 
proportion  of  inappropriate  practices. 
The  commenters  asked  that  the  final 
rule  be  more  flexible  and  not 
overcompensate  for  potential  risks 
because  the  commenters  believe  that 
post-1993  legislation  and  enforcement 
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efforts  can  address  any  inappropriate 
practices  that  may  or  may  not  be 
deterred  by  the  physician  self-referral 
law. 

Response:  As  described  above,  the 
approach  taken  by  the  Congress  in 
enacting  section  1877  of  the  Act  resiUts 
in  important  differences  between  it  and 
other  anti-fraud  and  abuse  measures, 
especially  the  criminal  anti-kickback 
statute  (section  1128B(b)  of  the  Act). 
The  laws  are  complementary  and, 
although  overlapping  in  some  aspects, 
not  redundant.  We  beUeve  the  Congress 
intended  to  create  an  array  of  irzud  and 
abuse  authorities  to  enable  the 
government  to  protect  the  public  fisc, 
beneficiaries  of  Federal  programs,  and 
honest  health  care  providers  from  the 
corruption  of  the  health  care  system  by 
imscrupulous  providers.  We  have 
revisited  the  January  1998  proposed  rule 
in  significant  respects  that  minimize 
any  unnecessary  impact  on  providers. 

Comment:  A  numoer  of  commenters 
objected  to  the  inclusion  in  several  of 
the  proposed  regulatory  exceptions, 
such  as  the  exception  for  bai  market 
value  transactions,  of  a  requirement  that 
the  transaction  be  in  compliance  with 
the  anti-kickback  statute.  According  to 
the  commenters,  the  two  statutes  are 
separate  and,  since  the  anti-kickback 
statute  is  intent-based,  it  would  be 
impossible  to  determine  with  certainty 
whether  a  transaction  meets  the 
exceptions. 

Response:  We  recognize  that  section 
1877  of  the  Act  and  the  anti-kickback 
statute,  section  1128B(b)  of  the  Act,  are 
different  statutes  and  compliance  with 
one  does  not  depend  on  compliance 
with  the  other  in  most  situations. 
Notwithstanding,  the  Secretary's 
authority  to  create  additional  regulatory 
exceptions  to  section  1877  of  the  Act  is 
limited  by  the  requirement  in  section 
1877(b)(4)  that  she  determine  that  the 
excepted  financial  relationship  "does 
not  pose  a  risk  of  program  or  patient 
abuse."  Section  1877  of  the  Act  sets  a 
minimum  standard  for  acceptable 
financial  relationships;  many 
relationships  that  may  not  merit  blanket 
prohibition  under  section  1877  of  the 
Act  can,  in  some  circumstances  and 
given  necessary  intent,  violate  the  anti- 
kickback  statute.  If  the  requirement  that 
a  financial  relationship  comply  with  the 
anti-kickback  statute  were  dropped, 
unscrupulous  physicians  and  entities 
could  potentially  protect  intentional 
unlawful  and  abusive  conduct  by 
complying  with  the  minimal 
requirements  of  a  regulatory  exception 
created  under  section  1877(b)(4)  otthe 
Act.  (By  contrast,  the  statutory 
exceptions  require  no  finding  by  the 
Secretary  and,  thus,  carry  no 


presumptive  protection  under  (he  anti- 
kickback  statute.)  In  addition,  some 
arrangements  may  pose  a  risk  of 
improper  billing  or  claims  submission. 

As  a  practicalmatter,  the  statutory 
language  authorizing  exceptions  leaves 
us  two  choices:  (1)  we  can  limit  the 
exceptions  to  those  situations  that  pose 
no  risk  of  fraud  or  abuse — a  very 
stringent  standard  that  few,  if  any,  of  the 
proposed  regulatory  exceptions  meet;  or 
(2)  we  can  protect  arrangements  that,  in 
most  situations,  would  not  pose  a  risk, 
and  rely  on  the  anti-kickback  statute  or 
other  fraud  and  abuse  laws  to  address 
any  residual  risk.  Given  the 
commenters'  expressed  preference  for 
flexibility,  we  have  chosen  the  latter 
alternative.  Moreover,  since  the  parties 
should  be  in  compliance  with  the  anti- 
kickback  statute,  the  additional 
regulatory  burden  is  minimal  In  the 
interest  of  simplification,  we  are 
considering  an  additional  exception 
luider  section  1877  of  the  Act  for  any 
arrangement  that  fits  squarely  in  an  anti- 
kickback  "safe  harbor"  (section 
1001.952  (Exceptions))  and  plan  to 
address  the  matter  further  in  Phase  n  of 
this  rulemaking. 

m.  The  General  Prohibition  Under 
Section  1877  of  the  Act 

Section  1877(a)  of  the  Act  establishes 
the  basic  structure  and  elements  of  the 
statutory  prohibition:  A  physician 
cannot  (1)  refer  patients  to  an  entity  (2) 
for  the  furnishing  of  DHS  (3)  if  there  is 
a  financial  relationship  between  the 
referring  physician  (or  an  immediate 
family  member  of  the  referring 
physician)  and  the  entity,  (4)  unless  the 
financial  relationship  fits  within  one  of 
the  specific  exceptions  in  the  statute  or 
regulations  issued  by  the  Secretary. 
(DHS  are  defined  in  §411.351  and 
discussed  at  length  in  section  VIII.A  of 
this  preamble.)  In  this  section,  we 
discuss  our  interpretations  of  what 
constitutes  a  financial  relationship, 
especially  an  indirect  financial 
relationship,  and  what  constitutes  a 
referaal,  including  an  indirect  referral. 

Existing  Law:  Subject  to  certain 
exceptions,  section  1877(a)(1)  of  the  Act 
prohibits  a  physician  from  making  a 
referral  to  an  entity  for  the  furnishing  of 
DHS  for  which  Medicare  would 
otherwise  pay,  if  the  physician  (or  an 
immediate  family  member)  has  a 
financial  relationship  with  the  DHS 
entity,  and  prohibits  the  DHS  entity 
fitim  billing  Medicare  or  any  individual 
(including,  but  not  limited  to,  the 
beneficiary),  third  party  payer,  or  other 
entity  for  those  services.  A  financial 
relationship  is  (i)  either  an  ownership  or 
investment  interest  in  the  DHS  entity  (or 
in  another  entity  that  holds  an 


ownership  or  investment  interest  in  the 
entity)  or  (ii)  a  compensation 
arrangement  with  the  DHS  entity,  either 
directly  or  indirectiy.  An  ownership  or 
investment  interest  may  exist  throiigh 
equity,  debt,  or  other  means. 

As  defined  by  section  1877(h)(5)  of 
the  Act,  a  "referral"  means  a  request  by 
a  physician  for  an  item  or  service  for 
which  payment  may  be  made  under 
Medicare  Part  B,  including  a  request  for 
a  consultation  (including  any  tests  or 
procedures  ordered  or  performed  by  the 
consulting  physician  or  under  the 
supervision  of  the  consulting 
physician),  and  the  request  or 
estabUshment  of  a  plan  of  care  by  a 
physician  that  includes  the  furnishing 
of  DHS,  with  certain  exceptions  for 
consultations  by  pathologists,  diagnostic 
radiologists,  and  radiation  oncologists. 

Proposed  Rule:  In  general,  we 
proposed  interpreting  the  concept  of 
"indirect  financial  relationship"  very 
broadly.  In  the  January  1998  proposed 
rule,  we  proposed  including  within  the 
reach  of  section  1877  of  the  Act  any 
ovraership  or  investment  interest, 
including  ownership  or  investment 
interests  through  intermediate  entities, 
no  matter  how  indirect,  and  we 
proposed  to  include  indirect 
compensation  relationships  by  tracing 
compensation  paid  by  an  entity 
furnishing  DHS  through  other  entities, 
regardless  of  how  the  compensation 
might  be  transformed. 

We  similarly  proposed  a  broad 
interpretation  of  the  phrase  "referral  to 
an  entity."  As  defined  in  the  statute,  a 
referral  is  a  "request"  by  a  physician  for 
a  DHS.  We  proposed  defining  a 
"request"  as  any  step  taken  ^er  a 
physician  performs  an  initial 
examination  or  a  physician  service  on  a 
patient  that  indicates  that  the  physician 
believes  the  DHS  is  necessary.  Under 
this  broad  reading,  a  referral  could  be 
either  written  or  oral,  made  on  medical 
charts  or  records,  or  indicated  by  a 
prescription  or  written  order.  We  also 
proposed  that  a  referral  could  be  direct 
or  indirect,  meaning  that  a  physician 
would  be  considered  to  have  made  a 
referral  if  he  or  she  caused  the  referral 
to  have  been  made  by  someone  else  (for 
example,  an  employee,  a  hospital 
discharge  planner,  or  a  staff  member  of 
a  company  that  the  physician  owns  or 
controls).  We  interpreted  "referrals"  to 
include  DHS  services  subsequently 
performed  by  the  referring  physician. 

The  Final  Rule:  Given  the  significance 
of  the  general  prohibition,  we  received 
many  comments  related  to  various 
aspects  of  the  January  1998  proposed 
rule.  In  particular,  commenters  sought 
clarification  of  fundamental  statutory^ 
concepts,  including  direct  and  indirect 
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compensation  and  ownership  or 
investment  arrangements.  In  addition, 
many  commenters  took  issue  with  our 
interpretation  of  several  of  the  key 
terms,  including  "refBrral," 
"consultation,"  and  "furnishing." 

We  are  making  a  number  of 
significant  changes  to  the  general 
prohibition  sections  in  Phase  I  of  this 
rulemaking.  These  revisions  include  the 
following: 

•  Claniication  as  to  what  constitutes 
a  "direct"  versus  an  "indirect"  financial 
arrangement,  including  the  addition  of  a 
"knowledge"  element  for  indirect 
financial  relationships. 

•  Creation  of  a  new  exception  for 
indirect  compensation  arrangements. 

•  Clarification  that  payment 
obligations  that  are  secured,  including 
those  secured  by  a  revenue  stream,  are 
among  the  relationships  considered  to 
be  ownership  or  investment  interests. 

•  Revision  of  the  definition  of 
"referral"  to  exclude  services  personally 
performed  by  the  referring  physician. 

•  Creation  of  an  exception  under 
section  1877  of  the  Act  for  entities 
submitting  claims  for  OHS  that  did  not 
know  of  and  did  not  have  reason  to 
suspect  the  identity  of  the  physician 
who  made  the  DHS  refernJ  to  the  entity. 

These  changes  are  discussed  in 
greater  detail  below.  First,  we  address 
the  definition  of  a  "financial 
relationship;"  second,  we  address  the 
definition  of  "referral."  These  two 
aspects  of  the  general  prohibition  under 
section  1877  of  the  Act  are  analytically 
distinct  and  require  separate  analyses. 
In  general,  we  believe  a  sensible 
approach  is  to  ask  two  questions:  (1)  Is 
there  a  direct  or  indirect  financial 
relationship  between  the  referring 
physician  and  the  entity  furnishing 
DHS?  (2)  Is  there  a  referral  for  OHS  from 
the  physician  to  the  entity?  If  the 
answer  to  both  questions  is  affirmative, 
section  1877  of  the  Act  is  violated, 
unless  an  exception  applies. 

A.  When  Is  There  a  Financial 
Relationship  Between  the  Physician  and 
the  Entity? 

The  existence  of  a  financial 
relationship  between  the  referring 
physician  (or  an  immediate  family 
member)  and  the  entity  furnishing  DHS 
is  the  factual  predicate  for  triggering  the 
application  of  section  1877  of  the  Act. 
Section  1877(a)(2)  defines  a  financial 
relationship  as:  (1)  An  ownership  or 
investment  interest  of  a  referring 
physician  (or  inunediate  family 
member)  in  the  entity  furnishing  DHS, 
or  (2)  a  compensation  arrangement 
between  the  referring  physician  (or  an 
immediate  family  member)  and  the 
entity  furnishing  DHS.  Any  financial 


relationsllip  between  the  referring 
physician  and  the  DHS  entity  triggers 
application  of  the  statute,  even  if  the 
fiinancial  relationship  is  wholly 
unrelated  to  a  designated  healUi  service 
payable  by  Medicare.  In  many  instances, 
the  financial  relationship  will  not  relate 
to  DHS.  Unless  the  financial 
relationship  fits  into  a  statutory  or 
regulatory  exception,  however,  referrals 
for  DHS  are  prohibited. 

The  statute  expressly  contemplates 
that  "financial  relationships"  include 
both  direct  and  indirect  ownership  and 
investment  interests  and  direct  and 
indirect  compensation  arrangements 
between  referring  physicians  and  DHS 
entities  (sections  1877(a)(2)  and 
1877(h)(1)  of  the  Act,  respectively).  We 
consider  a  "direct"  financial 
relationship  to  be  an  arrangement 
between  the  entity  furnishing  DHS  and 
a  referring  physician  or  immediate 
family  member  with  no  person  or  entity 
(other  than  agents)  interposed  between 
them.  While  some  conunenters  inquired 
whether  particular  arrangements  or 
relationships,  such  as  stock  options  or 
vesting  in  retirement  plans,  could  be 
characterized  as  ownership  or 
compensation  arrangements,  there  were 
no  substantive  comments  as  to  the 
underlying  definition  of  a  direct 
financial  relationship.  The  specific 
questions  raised  by  the  commenters  are 
addressed  in  the  comments  and 
responses  that  follow. 

With  respect  to  "indirect"  financial 
relationships,  in  the  preamble  to  the 
January  1998  proposed  rule,  we 
proposed  to  include  as  an  "indirect" 
financial  relationship  any  ownership  or 
investment  interest,  including 
ownership  or  investment  interests 
through  intermediate  entities,  no  matter 
how  indirect,  and  we  proposed  to 
include  indirect  compensation 
relationships  by  tracing  compensation 
paid  by  an  entity  furnishing  DHS 
throu^  other  entities,  regardless  of  how 
the  compensation  might  be  transformed. 
In  short,  we  proposed  very  broad 
interpretations  of  indirect  financial 
relationships. 

We  have  generally  adopted  the  overall 
interpretations  of  "financial 
relationship"  in  the  January  1998 
proposed  rule,  with  the  important 
exception  of  "indirect"  financial 
relationships.  Many  commenters 
objected  to  the  discussions  in  the 
preamble  to  the  January  1998  proposed 
regulations  relating  to  indirect  financial 
relationships  on  the  grounds  that  the 
discussions  were  confusing, 
inconsistent,  administratively 
impracticable,  or  unfair.  We  have 
responded  to  the  conunenters  by 
substantially  revising  the  regulations 


pertaining  to  indirect  financial 
relationshdps,  especially  indirect 
compensation  arrangements.  As 
described  in  the  paragraphs  that  follow, 
we  have  added  a  knowledge  element  to 
the  definitions  of  "indirect"  financial 
relationships.  We  have  also  made  other 
significant  changes  in  the  treatment  of 
indirect  compensation  arrangements. 

Knowledge  Element  for  Establishing  the 
Existence  of  an  Indirect  Financial 
Arrangement 

We  are  amending  the  definitions  of  (i) 
"indirect  ownership  or  investment 
interest"  and  (ii)  "indirect 
compensation  arrangement"  in 
§411.354  to  include  a  knowledge 
element.  Many  commenters  expressed 
concern  that  by  extending  liability  for 
indirect  financial  relationships  to 
relationships  involving  any  number  of 
intermediate  persons  or  entities,  the 
January  1998  proposed  regulation 
imposed  an  im&ir  burden  on  entities 
furnishing  DHS  affirmatively  to  ferret 
out  and  discover  potential  indirect 
financial  relationships  or  else  risk 
submitting  improper  claims  because  of 
relationships  they  knew  nothing  about. 
While  we  believe  that,  in  most 
circumstances,  the  referring  physician 
(or  his  or  her  immediate  femily  member) 
will  only  be  one  or  two  degrees  of 
separation  bova  the  entity  furnishing  the 
DHS,  we  have  nevertheless  modified  the 
January  1998  proposed  regulation  to  add 
a  "knowledge"  element  in  cases  of 
indirect  financial  relationships.  This 
modification  limits  exposiue  under 
section  1877  of  the  Act  tothose 
circiunstances  in  which  the  entity 
furnishing  DHS  has  actual  knowledge  of 
an  indirect  financial  relationship  or  acts 
in  reckless  disregard  or  deliberate 
ignorance  as  to  the  existence  of  an 
indirect  financial  relationship.  (We 
sometimes  refer  to  this  "actual 
knowledge  or  reckless  disregard  or 
deliberate  ignorance"  standard  in  this 
preamble  by  the  shorthand  phrase 
"knows  or  has  reason  to  suspect.")  We 
define  the  "knowledge"  element  in  a 
manner  consistent  with  Federal  law,  as 
described  below. 

In  order  to  satisfy  this  "knowledge" 
element  in  the  case  of  an  indirect 
ownership  or  investment  interest,  the 
DHS  entity  need  only  know  or  have 
reason  to  suspect  that  the  referring 
physician  (or  immediate  family 
member)  has  some  ownership  or 
investment  interest  in  the  entity 
furnishing  the  DHS  (or  in  an  entity  that 
holds  an  ownership  or  investment 
interest  in  the  DHS  entity).  Likewise,  to 
satisfy  this  "knowledge"  element  in  the 
case  of  an  indirect  compensation 
arrangement,  the  DHS  entity  need  only 
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know  or  have  reason  to  suspect  that  the 
referring  physician  (or  immediate  family 
member)  is  receiving  some  aggregate 
compensation  that  varies  with,  or 
otherwise  reflects,  the  volume  or  value 
of  referrals  or  other  business  generated 
by  the  referring  physician  for  the  entity 
furnishing  DHS.  In  other  words,  we  are 
not  requiring  that  the  DHS  entity  have 
knowledge  of  every  link  in  the  chain  of 
entities  having  financial  relationships 
that  connects  the  DHS  entity  to  the 
referring  physician  (or  immediate  fiunily 
member). 

Specifically,  we  are  providing  that,  in 
the  case  of  indirect  financial 
relationships,  referrals  will  only  be 
prohibited  (and  claims  disallowed)  if 
the  DHS  entity  (i)  has  actual  knowledge 
that  the  referring  physician  (or 
immediate  family  member)  has  an 
indirect  financial  relationship  (that  is, 
that  the  referring  physician  or 
immediate  family  member  (a)  has  some 
ownership  or  investment  interest  in  the 
DHS  entity  or  (b)  receives  aggregate 
compensation  that  takes  into  account  or 
otherwise  reflects  referrals  or  other 
business  generated  by  the  referring 
physician  for  the  entity  furnishing 
DHS),  or  (ii)  acts  in  reckless  disregard  or 
deliberate  ignorance  of  whether  such  an 
indirect  financial  relationship  exists. 
Essentially,  we  are  adopting  a 
"knowledge"  element  comparable  to  the 
scienter  standard  in  the  Civil  Monetary 
Penalty  Law,  section  1128A  of  the  Act. 
This  "knowledge"  element  generally 
imposes  a  duty  of  reasonable  inquiry  on 
providers.  In  die  specific  context  of 
indirect  financial  relationships  imder 
section  1877  of  the  Act,  we  wish  to 
make  clear  that,  given  the 
impracticability  of  investigating  every 
possible  indirect  financial  relationship 
involving  a  referring  physician,  the 
knowledge  element  does  not  impose  an 
affirmative  obligation  to  inquire  as  to 
indirect  financial  relationships.  A  duty 
of  reasonable  inquiry  does  require, 
however,  that  providers  in  possession  of 
facts  that  woidd  lead  a  reasonable 
person  to  suspect  the  existence  of  an 
indirect  financial  relationship  take 
reasonable  steps  to  determine  whether 
such  a  financial  relationship  exists  and, 
if  so,  whether  that  indirect  financial 
relationship  falls  within  an  exception  to 
the  statute  (such  as  the  new  exception 
for  certain  indirect  compensation 
arrangements  in  §411.354)  or  whether 
the  DHS  being  furnished  fall  within  an 
exception  (such  as  the  in-office  ancillary 
services  exception)  before  submitting  a 
claim  for  the  referred  item  or  service  or 
making  a  referral.  The  reasonable  steps 
to  be  taken  will  depend  on  the 
circumstances.  Reasonable  steps  may 


include  the  DHS  entity  obtaining,  in 
good  faith,  a'good  faith,  written 
assurance  from  the  referring  physician 
(or  immediate  family  member,  as 
applicable)  or  the  entity  from  which  the 
referring  physician  (or  immediate  family 
member)  receives  direct  compensation 
that  the  physician's  or  immediate  family 
member's  aggregate  compensation  is  fair 
market  value  for  services  furnished  and 
does  not  take  into  accoimt  or  otherwise 
reflect  referrals  or  other  business 
generated  by  the  referring  physician  for 
the  DHS  entity,  so  as  to  qualify  under 
the  new  exception  for  certain  indirect 
financial  relationships  in  §411.354 
(discussed  below).  A  written  assiuance 
is  not  determinative,  however, 
especially  if  the  DHS  entity  has 
knowledge  of,  or  reason  to  suspect, 
other,  contradictory  evidence  or 
information. 

The  addition  of  a  knowledge 
requirement  as  an  element  of  an 
improper  indirect  financial  relationship 
addresses  the  concerns  expressed  by 
many  commenters  that  it  would  be 
impossible  continuously  to  investigate 
and  uncover  indirect  financial 
relationships  of  every  referring 
physician  and  his  or  her  immediate 
family  members.  While  the  "knowing" 
element  we  are  adopting  may  allow 
more  claims  to  be  paid  than  a 
requirement  that  woiUd  interpret  the 
statute  to  impose  an  absolute  duty  to 
investigate  (and  may  impose  a  higher 
evidentiary  burden  on  the  government 
in  an  enforcement  action),  we  believe 
that  incorporating  a  knowledge  element 
in  the  definition  of  indirect  financial 
relationships  more  fairly  balances  the 
burden  of  compliance  against  the  risk  of 
abuse  the  statute  was  intended  to 
prevent.  We  iterate  that  for  purposes  of 
section  1877  of  the  Act,  the  DHS  entity 
has  no  affirmative  duty  to  inquire  or 
investigate  whether  an  indirect  financial 
relationship  with  a  referring  physician 
(or  immediate  family  member)  exists, 
absent  some  information  that  would  put 
a  reasonable  person  on  alert,  and  that 
the  duty  that  is  imposed  is  one  of 
reasonable  inquiry  in  the  circiunstances. 

Indirect  Compensation  Arrangements 

We  have  substantially  revised  the 
January  1998  proposed  regulations  by 
restructuring  our  approach  to  indirect 
compensation  arrangements.  In  the 
January  1998  proposed  regulation,  we 
had  proposed  to  trace  compensation 
paid  by  an  entity  furnishing  DHS 
through  any  number  of  other  persons  or 
entities,  regardless  of  how  the 
compensation  might  be  transformed. 
Many  commenters  complained  that  the 
examples  provided  in  different  parts  of 
the  preamble  to  the  January  1988 


proposed  rule  were  inconsistent  or 
imclear.  Upon  reviewing  the  comments 
and  the  preamble,  we  understand  the 
commenters'  confusion  and  have 
revised  the  provisions  that  apply  to 
indirect  compensation  arrangements  by: 

•  Defining  "indirect  compensation 
arrangement"  to  establish  a  "bright 
line"  test,  including  the  "knowing" 
element  described  above;  and 

•  Creating  a  new  exception  imder 
section  1877(b)(4)  of  the  Act  for  certain 
indirect  compensation  arrangements 
that  is  generally  consistent  with  the  new 
"fair  market  value"  exception  for  direct 
compensation  arrangements. 

This  treatment  of  indirect 
compensation  arrangements  more 
clearly  parallels  the  analysis  and 
regulatory  treatment  of  direct 
compensation  arrangements  by  (i) 
defining  the  universe  of  financial 
relationships  that  potentially  triggers 
disallowance  of  claims  (that  is,  the 
definition  of  "indirect  compensation 
arrangement");  and  (ii)  creating  an 
exception  for  the  subset  of  "indirect 
compensation  arrangements"  that  will 
not  trigger  disallowance.  The  standards 
in  the  new  exception  for  indirect 
compensation  arrangements  are  based  in 
large  part  on  the  standards  found  in  the 
various  statutory  and  proposed 
regulatory  exceptions  for  direct 
compensation  arrangements,  es{>ecially 
the  fair  market  value  exception 
proposed  in  the  January  1998  proposed 
regulations,  which  was  received 
favorably  by  the  commenters  and  has 
been  incorporated  into  the  final 
regulations  in  §41 1.354(d). 

The  definition  of  an  "indirect 
compensation  arrangement"  and  the 
new  exception  are  discussed  in  detail 
below. 

•  Definition  of  "Indirect 
Compensation  Arrangement. "  We  have 
developed  a  simple  test  to  identify 
whether  an  indirect  compensation 
relationship  exists.  We  are  adopting  in 
Phase  I  of  this  rulemaking,  a  definition 
of  "indirect  compensation  arrangement" 
that  has  three  elements:  (1)  There  must 
exist  between  the  referring  physician  (or 
immediate  family  member)  and  the  DHS 
entity  an  imbroken  chain  of  persons  or 
entities  that  have  financial  relationships 
between  them  (that  is,  each  link  in  the 
chain  has  either  an  ownership  or 
investment  interest  or  compensation 
arrangement  with  the  preceding  link); 
(2)  the  aggregate  compensation  received 
by  the  referring  physician  (or  immediate 
family  member)  from  the  person  or 
entity  in  the  chain  with  which  the 
physician  has  a  direct  financial 
relationship  vjiries  with,  or  otherwise 
reflects,  the  volume  or  value  of  referrals 
or  other  business  generated  by  the 
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referring  physician  for  the  entity 
furnishing  DHS;  and  (3)  the  DHS  entity 
must  have  actual  knowledge  that  the 
aggregate  compensation  received  by  the 
referring  physician  (or  immediate  family 
member)  from  the  entity  with  which  the 
physician  has  a  direct  financial 
relationship  varies  with,  or  otherwise 
reflects,  the  volume  or  value  of  referrals 
or  other  business  generated  by  the 
referring  physician  for  the  entity 
furnishing  DHS,  or  act  in  reckless 
disregard  or  deliberate  ignorance  of  the 
existence  of  such  relationship. 

The  first  element  of  the  indirect 
compensation  arrangement  definition  is 
met  if  there  is  an  unbroken  chain  of 
financial  relationships  fit)m  the  DHS 
entity  to  the  referring  physician  (or 
immediate  family  member),  regardless 
of  the  form  or  purpose  of  the  payments 
or  their  relationship  to  the  DHS 
referrals.  This  element  is  relatively 
straightforward.  The  imbroken  chain 
that  creates  an  indirect  compensation 
arrangement  can  consist  of  any 
combination  of  excepted  or  unexcepted 
financial  relationships,  whether 
ownership  or  investment  interests  or 
compensation  arrangements. 

One  issue  raised  by  several 
commenters  was  whether  an  ownership 
or  investment  interest  could  also  create 
a  compensation  arrangement.  An 
ownership  or  investment  interest  creates 
a  direct  compensation  arrangement 
between  the  owner/investor  and  the 
owned/investment  entity,  since  the 
ownership  or  investment  establishes  an 
arrangement  for  the  distribution  of  any 
profits  or  other  benefits  (for  example, 
tax  benefits  in  the  case  of  a  pass-through 
entity)  from  the  venture  to  the  owners/ 
investors.  However,  when  the 
ownership  or  investment  interest  itself 
meets  a  specific  statutory  exception 
under  section  1877  of  the  Act,  any 
anticipated  return  on  investment  or 
other  remuneration  flowing  from  the 
ownership  or  investment  is  similarly 
excepted,  provided  the  retxim  or  other 
remuneration  is  bona  fide  and  not  a 
sham  (sham  retiims  would  include,  for 
example,  use  of  loan  proceeds  to  make 
distributions  in  the  absence  of  bona  fide 
profits  from  the  venture). 

An  excepted  financial  relationship 
may  still  constitute  a  link  in  a  chain  that 
establishes  an  indirect  compensation 
arrangement  between  a  referring 
physician  and  a  DHS  entity.  For 
example,  if  a  referring  physician  owns 
an  interest  in  a  hospital  that  meets  the 
exception  under  section  1877(d)(3)  of 
the  Act  (which  allows  a  referring 
physician  to  own  an  interest  in  a 
hospital  as  a  whole,  but  not  in  a 
subdivision  of  the  hospital),  and  the 
hospital  contracts  for  services  with  a 


clinical  laboratory  to  which  the 
physician  refers,  there  would  exist  a 
chain  of  persons  or  entities  having 
financial  relationships  between  the 
referring  physician  and  the  DHS  entity 
(referring  physician  —  whole  hospital 
— *  clinical  laboratory),  even  though  the 
financial  relationship  between  the 
referring  physician  and  the  hospital  fits 
in  an  exception.  We  address  this  issue 
further  in  the  responses  to  conunents 
that  follow. 

The  second  element  of  the  definition 
of  indirect  compensation  arrangement  is 
that  the  aggregate  compensation 
received  by  the  referring  physician  (or 
immediate  family  member)  from  the 
person  or  entity  in  the  chain  with  which 
the  referring  physician  (or  immediate 
family  member)  has  a  direct  financial 
relationship  varies  with,  or  otherwise 
reflects,  the  value  or  volume  of  referrals 
or  other  business  generated  by  the 
referring  physician  for  the  entity 
furnishing  DHS.  For  the  purpose  of  the 
definition  of  indirect  compensation 
arrangements,  we  are  looking  at  whether 
aggregate  compensation  in  the  direct 
financial  relationship  varies  with,  or 
otherwise  reflects,  the  value  or  voliune 
of  referrals  or  other  business  generated 
by  the  referring  physician  for  the  entity 
furnishing  DHS.  Accordingly,  for 
purposes  of  this  element,  any  "per 
service"  or  "per  use"  payment 
arrangement  between  the  physician  and 
the  person  or  entity  with  which  the 

ghysician  has  the  direct  relationship 
lat  is  based,  in  whole  or  in  part,  on 
referrals  or  other  business  generated  for 
the  DHS  entity  would  satisfy  this 
element.  So  too,  any  payment  or  other 
remuneration  conditioned  more 
generally  on  referrals  or  business 
generated  for  the  DHS  entity  would 
satisfy  this  element  of  the  definition  of 
"indirect  compensation  arrangement," 
except  as  described  in  §  411.354(d)(5) 
(describing  limited  circumstances  when 
an  entity  may  condition  compensation 
on  referrals).  (For  a  discussion  of 
§  411.354(d)(5),  see  section  V  of  this 
preamble). 

If  the  financial  arrangement  between 
the  physician  (or  immediate  family 
member)  and  the  person  or  entity  in  the 
chain  with  which  the  physician  has  the 
direct  financial  relationship  is  an 
ownership  or  investment  interest,  we 
will  look  at  the  relationship  between 
that  person  or  entity  (that  is,  the 
"owned  entity")  and  the  next  person  or 
entity  in  the  chain  with  which  the 
owned  entity  has  a  direct  financial 
relationship  (if  that  financial 
relationship  is  also  an  ownership  or 
investment  interest,  we  will  look  to  the 
next  direct  financial  relationship  in  the 
chain,  and  so  forth,  until  we  reach  a 


compensation  arrangement  with  an 
"imowned"  entity  with  which  there  is 
a  compensation  arrangement — a  chain 
consisting  entirely  of  owned  entities  is 
an  indirect  ownership  or  investment 
interest,  not  an  indirect  compensation 
arrangement).  The  inquiry  then  becomes 
whether  the  aggregate  compensation  the 
owned  entity  receives  varies  wdth,  or 
otherwise  reflects,  the  volume  or  value 
of  referrals  or  other  business  generated 
by  the  referring  physician  for  the  entity 
furnishing  DHS. 

The  third  element  in  the  definition  of 
indirect  compensation  arrangement  is 
that  the  entity  furnishing  DHS  must 
know  or  have  reason  to  suspect  that  the 
referring  physician's  (or  immediate 
family  member's)  aggregate 
compensation  varies  with,  or  otherwise 
reflects,  the  value  or  voliune  of  referrals 
or  other  business  generated  by  the 
referring  physician  for  the  entity 
furnishing  the  DHS.  As  discussed  above, 
reason  to  suspect  a  financial 
relationship  will  trigger  a  duty  to  make 
an  inquiry  into  the  relationship  that  is 
reasonable  in  the  circumstances.  In  the 
context  of  indirect  compensation 
arrangements,  in  most  cases,  the 
referring  physician  (or  immediate  family 
member)  will  have  knowledge  of  the 
basis  for  his  or  her  compensation  and  be 
in  the  best  position  to  assiu-e 
compliance  with  section  1877  of  the 
Act.  Thus,  as  noted  above,  reasonable 
inquiry  by  the  DHS  entity  may  include 
obtaining,  in  good  faith,  a  good  faith, 
written  assurance  from  the  referring 
physician  (or  immediate  family 
member,  as  applicable)  or  the  entity 
fit)m  which  the  referring  physician  (or 
immediate  family  member)  receives 
direct  compensation  that  the  physician's 
or  immediate  family  member's  aggregate 
compensation  falls  within  the  indirect 
compensation  arrangement  exception  in 
§411.354  (that  is,  the  compensation  is 
fair  market  value  for  services  furnished 
and  does  not  take  into  account  or 
otherwise  reflect  referrals  or  other 
business  generated  by  the  referring 
physician  for  the  DHS  entity).  As 
discussed  below,  we  are  creating  a  new 
exception  for  indirect  compensation 
arrangements,  for  which  we  believe 
most  nonabusive  indirect  compensation 
arrangements  can  readily  qualify. 

•  Exception  for  Indirect 
(Compensation  Arrangements.  While  the 
defiiiition  of  an  "indirect  compensation 
arrangement"  identifles  the  universe  of 
potentially  improper  arrangements,  we 
recognize  that  many  of  those  indirect 
compensation  arrangements  may  be 
substantially  similar  to  direct 
compensation  arrangements  that  fit  in 
one  of  the  existing  statutory  exceptions 
in  section  1877  of  the  Act  or  one  of  the 
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regidatory  exceptions  we  proposed  in 
January  1998.  However,  many  of  these 
indirect  compensation  arrangements 
cannot  fit  in  those  direct  compensation 
arrangement  exceptions,  because  the 
arrangements  are  with  persons  or 
entities  that  are  not  the  person  or  entity 
furnishing  DHS.  Accordingly,  we  are 
creating  a  new  exception,  using  the 
Secretary's  authority  imder  section 
1877(b)(4)  of  the  Act,  to  provide  an 
exception  for  certain  indirect 
compensation  arrangements.  The  new 
exception  would  protect  an  indirect 
compensation  arrangement  if  the 
following  conditions  are  satisfied: 

•  The  compensation  received  by  the 
referring  physician  (or  immediate  family 
member)  from  the  person  or  entity  in 
the  chain  with  which  the  referring 
physician  (or  immediate  family 
member)  has  the  direct  financial 
relationship  is  fair  market  value  for  the 
items  or  services  provided  under  the 
arrangement  and  does  not  take  into 
account  the  value  or  volume  of  referrals 
or  other  business  generated  by  the 
referring  physician  for  the  entity 
furnishing  DHS; 

•  The  compensation  arrangement 
between  the  referring  physician  (or 
immediate  &mily  member)  and  die 
person  or  entity  in  the  chain  with  which 
the  physician  (or  immediate  family 
member)  has  the  direct  financial 
relationship  is  set  out  in  writing,  signed 
by  the  parties,  and  specifies  the  services 
covered  by  the  arrangement  (in  the  case 
of  a  bona  fide  employment  relationship, 
the  arrangement  need  not  be  set  out  in 

a  written  contract,  but  it  must  be  for 
identifiable  services  and  be 
commercially  reasonable  even  if  no 
referrals  are  made  to  the  employer); 

•  The  compensation  arrangement 
does  not  violate  the  anti-kickback 
statute  or  any  laws  or  regulations 
governing  billing  or  claims  submission. 

Where  the  financial  relationship 
between  the  physician  and  the  person  or 
entity  with  whom  he  or  she  has  a  direct 
financial  relationship  is  an  ownership 
or  investment  interest,  we  will  apply  the 
requirements  of  this  exception  to  the 
first  compensation  arrangement  in  the 
chain  of  relationships  between  the 
physician  and  the  entify  furnishing 
DHS. 

For  purposes  of  the  new  exception,  in 
determining  whether  compensation 
takes  into  account  the  value  or  volume 
of  referrals  or  other  business  generated 
by  the  referring  physician  for  the  DHS 
entity,  we  will  apply  the  tests  for 
"volume  or  value  of  referrals"  and 
"other  business  generated"  that  are 
discussed  in  section  V  of  this  preamble 
and  set  forth  in  §411. 354(d)  of  these 
regulations.  This  is  consistent  with  our 


determination  to  interpret  those  phrases 
uniformly  in  all  exceptions  in  which 
they  appear.  Thus,  "per  service"  or  "per 
use"  compensation  arrangements  can  fit 
in  the  new  exception  for  indirect 
compensation  arrangements,  provided 
the  "per  use"  or  "per  service"  payments 
are  fair  market  value  for  the  items  or 
services  provided  (and  do  not  include 
any  additional  amoimt  that  might  be 
attributable  to  the  volume  or  value  of 
referrals  or  other  business  generated 
between  the  referring  physician  and  the 
entity  furnishing  DHS)  and  the 
payments  do  not  vary  during  the  term 
of  the  compensation  arrangement  in  any 
maimer  that  takes  into  account  referrals 
to  the  DHS  entity. 

Some  of  the  statutory  and  regulatory 
exceptions  operate  to  exclude  certain 
categories  of  services  from  the  reach  of 
section  1877  of  the  Act,  when  certain 
criteria  are  satisfied.  In  effect,  services 
described  in  these  exceptions  are  not 
DHS  for  purposes  of  the  statute.  These 
service-based  exceptions  include  the 
physicians'  services  exception,  in-office 
ancillary  services  exception,  prepaid 
plans  exception,  and  academic  medical 
center  exception,  in  §411.355  of  these 
regulations.  Thus,  even  if  there  is  an 
indirect  compensation  arrangement 
between  a  referring  physician  and  an 
entity  furnishing  DHS,  these  exceptions 
may  apply  to  referrals  of  the  particular 
services  described  in  the  exception. 
Referrals  of  DHS  that  do  not  fit  in  a 
services-based  exception  would  be 
prohibited  unless  the  indirect 
compensation  arrangement  fits  in  the 
new  exception  for  indirect 
compensation  arrangements. 

Finally,  we  are  not  adopting  our 
interpretation  in  the  January  1998 
proposed  rule  with  regard  Jo  common 
ownership  or  investment  in  the  same 
entity  (which  is  not  the  entity 
furnishing  DHS)  by  the  referring 
physician  (or  immediate  family 
member)  and  the  entity  furnishing  DHS. 
In  the  January  1998  proposed  rule,  we 
proposed  that  such  common  ownership 
would  not  create  a  compensation 
arrangement  between  the  referring 
physician  and  the  DHS  entity.  However, 
in  the  light  of  our  modified  and  more 
limited  definitions  of  indirect  financial 
relationships,  we  have  revisited  the 
issue  of  common  ownership.  We  believe 
that  such  relationships  should  be 
analyzed  in  the  same  manner  as  any 
indirect  financial  relationship. 

We  are  also  making  the  following 
changes  in  the  general  prohibition 
sections  of  the  regulations: 

•  Clarification  that  an  ownership  or 
investment  interest  in  a  subsidiary 
corporation  will  not  be  considered  a 
direct  ownership  or  investment  interest 


in  the  parent  or  a  sibling  corporation. 
However,  an  owner  of  a  subsidiary 
corporation  may  have  an  indirect 
financial  relationship  with  the  parent  or 
sibling  company  that  could  trigger  a 
violation  of  section  1877  of  the  Act. 

•  Treatment  of  stock  options  as 
creating  a  compensation  relationship 
and  not  an  oMmership  interest  until 
such  time  as  the  options  are  exercised. 

•  Clarification  that  payment 
obligations  that  are  secured,  including 
those  that  are  secured  by  a  revenue 
stream,  are  considered  ownership  or 
investment  interests. 

In  the  following  paragraphs,  we 
address  the  specific  comments  we 
received  on  the  discussion  and 
proposed  interpretations  of  financial 
relationships  set  out  in  the  January  1998 
proposed  rule  and  our  responses  to 
them. 

Comment:  A  number  of  commenters 
objected  to  the  concept  of  "tracing" 
compensation  from,  and  ownership  or 
investment  interests  in,  an  entity 
furnishing  DHS  through  any  number  of 
intermediate  entities  to  a  referring 
physician.  According  to  these 
commenters,  the  administrative  burden 
of  trying  to  comply  would  be  cosUy  and 
ultimately  impossible.  These 
commenters  believe  that  our  proposed 
interpretation  would  place  the  entities 
furnishing  the  services,  as  well  as 
physicians  making  referrals,  at  risk  for 
what  was  unknowable  given  potentially 
complex  business  arrangements.  One 
commenter  suggested  that  we  keep  the 
same  definition  of  financial  relationship 
as  the  August  1995  final  rule,  which  the 
commenter  stated  was  limited  to  direct 
ownership  and  compensation 
arrangements. 

Response:  The  commenter  who 
suggested  that  the  August  1995  final 
rule  was  limited  to  direct  financial 
relationships  is  mistaken.  In  the  August 
1995  final  rule,  we  defined  financial 
relationship  to  include  indirect 
financial  relationships.  We  did  not, 
however,  expand  on  how  we  would 
interpret  and  apply  the  term  "indirect." 
We  believe  that  limiting  the  statutory 
prohibition  to  direct  ownership  and 
compensation  arrangements  would 
seriously  weaken  the  statute. 
Unscrupulous  physicians  and  entities 
furnishing  DHS  would  simply  interpose 
entities  between  themselves  and  funnel 
the  money  through  them.  Furthermore, 
as  we  stated  in  the  preamble  to  the 
January  1998  proposed  rule,  the  statute, 
by  its  terms,  applies  to  indirect 
ownership  and  investment  interests  and 
compensation  arrangements. 

As  discussed  above,  we  have  revised 
the  treatment  of  indirect  compensation 
arrangements.  First,  we  are  no  longer 
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requiring  any  tracing  of  payments.  The 
initial  screen  is  simply  whether  there  is 
an  imbroken  chain  of  persons  or  entities 
having  financial  relationships  between 
the  referring  physician  (or  an  immediate 
family  member)  and  the  entity 
furnishing  DHS,  regardless  of  the  natxne 
of  the  payments  or  financial 
relationships.  Second,  we  have  limited 
liability  to  instances  in  which  the  DHS 
entity  knows  or  has  reason  to  suspect 
that  aggregate  compensation  received  by 
the  referring  physician  (or  inunediate 
family  member)  varies  vA\h,  or 
otherwise  reflects,  the  voliune  or  value 
of  referrals  or  other  business  generated 
for  the  DHS  entity.  Finally,  we  have 
made  clear  that  absent  information  that 
would  put  a  reasonable  person  on  alert, 
a  DHS  entity  has  no  affirmative  duty  to 
inquire  or  investigate  such 
arrangements. 

Comment:  A  major  trade  association 
representing  physicians  (and  other 
commenters)  claimed  that  our 
explanations  of  how  we  wohld  treat 
several  types  of  situations  involving 
indirect  financial  relationships 
appeared  inconsistent.  Specifically,  the 
association  referred  to  the  example  of  a 
hospital  contracting  with  a  group 
practice  to  furnish  physician  services 
and  to  staff  the  hospital,  and  the 
hospital  paying  the  group  practice  for 
these  services,  and  with  the  group 
practice,  in  turn,  compensating  the 
physicians  through  ssdaries  that  "in 
some  way"  reflect  the  hospital  services. 
According  to  the  January  1998  proposed 
rule,  the  physicians  would  have  an 
indirect  compensation  relationship  with 
the  hospital  diat  would  require  an 
exception.  The  commenter  complained 
that  this  position  is  inconsistent  with 
another  example  in  the  preamble  in 
which  we  stated  that,  when  a  physician 
who  owned  a  physical  therapy  (PT) 
company  referred  patients  for  treatment 
including  PT  to  a  skilled  nursing  facility 
(SNF)  that  contracted  with  the 
physician's  PT  company,  we  would 
equate  the  physician  with  the  PT 
provider. 

Response:  We  believe  the  new 
provisions  for  indirect  compensation 
arrangements  address  the  commenters' 
concerns. 

hi  the  example  cited  by  the 
commenter  involving  the  payments  by  a 
hospital  to  a  group  practice  that,  in  turn, 
pays  its  employees  a  salary,  we  would 
not  require  evidence  that  die  salary  is 
"in  some  way"  related  to  the  hospital 
payment.  It  is  enough  that  the  hospital 
has  a  financial  relationship  (that  is,  a 
personal  services  contract)  with  the 
medical  group,  which,  in  turn,  has  a 
financial  relationship  with  its 
employees.  Since  there  is  an  unbroken 


chain  of  financial  relationships  between 
the  referring  physician  and  the  DHS 
entity,  the  first  element  in  the  indirect 
compensation  definition  is  satisfied. 

The  second  element  of  the  definition 
of  an  indirect  compensation 
arrangement  would  be  satisfied  if  the 
aggregate  compensation  to  the  referring 
physician  from  the  medical  group 
varied  with,  or  otherwise  reflected,  the 
volume  or  value  of  referrals  or  other 
business  generated  by  the  referring 
physician  for  the  DHS  entity  (that  is,  the 
hospital) — a  fact  that  should  be 
relatively  easy  to  establish. 

The  final  element  in  the  definition  of 
an  indirect  compensation  relationship 
requires  that  the  hospital  (that  is,  the 
DHS  entity)  (i)  have  actual  knowledge  or 
reason  to  suspect  that  the  referring 
physician  is  receiving  compensation 
irom  the  medical  group  (that  is,  the 
entity  in  the  chain  with  which  the 
referring  physiciem  has  a  direct  financial 
relationship)  that  varies  with,  or 
otherwise  reflects,  the  volume  or  value 
of  referrals  or  other  business  generated 
for  the  hospital. 

hidirect  compensation  arrangements 
that  do  not  fit  in  the  new  exception  for 
such  arrangements  can  be  restructured 
or  abandoned.  Arrangements  under 
which  a  referring  physician  receives 
compensation  tied  to  the  volume  or 
value  of  his  or  her  referrals  or  other 
business  generated  for  a  DHS  entity  are 
the  very  arrangements  at  which  section 
1877  of  the  Act  is  targeted. 

Commenters  claimed  that  our 
discussion  at  63  FR  1710  in  the 
preamble  of  the  January  1998  proposed 
rule  was  confusing  because  of  the  way 
we  described  a  physician's  referrals  to  a 
SNF,  which,  in  turn,  referred  the 
patients  to  a  PT  company  in  which  the 
referring  physician  had  an  ownership 
interest  and  which  billed  Medicare 
directly  for  services  to  SNF  patients.  In 
that  example,  the  referring  physician 
had  a  direct  financial  relationship 
(ownership)  with  the  PT  company. 
There  was  no  indirect  financial 
relationship  involving  the  SNF.  Rather, 
the  referring  physician  had  a  referral 
arrangement  with  the  SNF,  but  not  a 
financial  relationship,  and  the  SNF  had 
a  referral  arrangement  with  the  PT 
provider,  but  not  a  financial 
relationship.  We  think  the  issue  in  the 
example  is  whether,  by  sending  patients 
to  the  SNF,  the  physician  is  making 
referrals  to  the  PT  provider,  with  which 
the  physician  has  a  direct  financial 
relationship.  We  discuss  that  issue  in 
the  following  section  on  referrals. 
However,  we  think  it  useful  to 
reconsider  the  example  in  light  of 
consolidated  billing  for  SNFs.  (We  note 
that  consolidated  billing  shoidd  not  be 


confused  with  composite  rate  payments. 
Consolidated  billing  is  a  process  for 
submitting  claims  while  composite  rate 
payment  constitutes  a  distinct  payment 
methodology.)  Under  consolidated 
billing,  the  SNF  in  the  example  will  be 
billing  the  PT  services  directly  to 
Medicare.  In  this  situation,  there  would 
be  an  indirect  compensation 
relationship  between  the  SNF — which  is 
now  the  DHS  entity — and  the  referring 
physician.  Since  the  SNF  would  be 
purchasing  PT  services  from  the  PT 
company  owned  by  the  referring 
physician,  a  financial  relationship 
would  exist  between  the  SNF  and  the 
PT  company,  and  the  physician's 
ownership  interest  in  the  PT  company 
would  complete  the  chain  (SNF-*  PT 
companjr-*  referring  physician).  Thus, 
the  first  element  of  the  definition  of  an 
indirect  compensation  arrangement 
would  be  satisfied.  With  respect  to  the 
second  element,  the  financial 
relationship  between  the  referring 
physician  and  the  person  or  entity  in 
the  chain  with  which  the  referring 
physician  has  a  direct  financial 
relationship  (that  is,  the  PT  company)  is 
an  investment  interest.  Accordingly,  we 
look  to  the  compensation  paid  by  the 
SNF  to  the  owned  entity  (that  is,  the  PT 
company)  in  order  to  see  if  the  second 
element  is  satisfied.  Since  the  PT 
company  is  compensated  on  a  per 
service  basis  that  reflects  referrals  by  the 
referring  physician  to  the  SNF,  the 
second  element  is  met.  Assuming 
knowledge  on  the  part  of  the  SNF,  there 
would  be  an  indirect  compensation 
arrangement,  and  the  issue  becomes 
whether  the  indirect  compensation 
arrangement  satisfies  the  new  exception 
for  indirect  compensation  arrangements 
in  §411.354. 

Comment:  Several  commenters  stated 
that  when  there  is  a  chain  of  payments 
that  begins  with  a  payment  by  a 
provider  of  DHS  to  another  entity 
controlled  by  it,  the  first  payment 
outside  the  entities  under  common 
control  should  be  the  arrangement  that 
has  to  meet  an  exception.  For  example, 
in  looking  at  payments  from  a  hospital 
to  a  physician  group  practice  that  is 
wholly  owned  by  the  hospital  for 
hospital  staffing  and  subsequent 
payments  from  the  group  to  its 
employed  physicians,  the  payments  that 
woiUd  need  to  quaUfy  for  an  exception 
are  the  payments  to  the  employed 
physicians.  One  commenter  proposed 
that  when  tracing  indirect  financial 
relationships,  the  inquiry  should  end 
any  time  a  payment  in  the  chain  meets 
an  exception. 

Response:  The  first  commenters' 
suggested  approach  is  problematic 
because  the  "volume  or  value"  standard 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations  869 


for  the  employed  physician's 
compensation  is  measured  based  on 
referrals  to  the  physician's  employer, 
the  medical  group.  Applying  the 
commenters'  proposed  test  to  the 
example,  the  medical  group  could  pay 
the  physician  employees  based  on  the 
volume  and  value  of  referrals  and 
business  generated  for  the  hospital  and 
still  comply  with  the  employment 
exception.  Phase  I  of  this  rulemaking 
would  require  that  the  compensation  to 
the  physicians  not  vary  with  or 
otherwise  reflect  either  referrals  to  the 
group  (to  comply  with  the  employee 
exception)  or  referrals  to,  or  other 
business  generated  for,  the  hospital  (so 
that  it  does  not  qualify  as  an  indirect 
compensation  relationship).  To  the 
extent  thatthe  compensation  paid  to  the 
physicians  did  vary  based  on  referrals  or 
other  business  generated  for  the 
hospital,  the  arrangement  woidd  still  be 
protected  if  it  complied  with  the  new 
indirect  compensation  arrangements 
exception  in  §411.354. 

We  also  considered,  but  ultimately 
rejected,  the  second  commenter's 
proposal  that  the  inquiry  end  any  time 
a  financial  relationship  fits  in  an 
exception.  The  fact  that  one  financial 
arrangement  meets  an  exception  does 
not  necessarily  prevent  the  referring 
physician  from  receiving  payments 
based  on  DHS  referrals  to  a  DHS  entity. 
For  example,  if  a  person  or  entity  owns 
both  a  group  practice  and  a  DHS  entity, 
a  compensation  arrangement  with  a 
physician  employee  of  the  group 
practice  could  fit  in  an  exception  so 
long  as  it  did  not  take  into  account 
referrals  between  the  employee  and  the 
group  practice.  The  exception  woidd 
not,  however,  prevent  the  compensation 
arrangement  from  taking  into  account 
referrals  or  other  business  generated  by 
the  physician  employee  for  the  DHS 
entity. 

Having  considered  the  several  views 
of  the  commenters,  we  believe  that 
Phase  I  of  this  rulemaking  strikes  a 
balance  that  protects  the  Medicare 
program  while  limiting  the  reach  of  the 
regulation  to  abusive  relationships. 
Under  Phase  I  of  this  ndemaking,  there 
would  be  an  unbroken  chain  of  financial 
relationships  (the  DHS  entity  — *  the 
owner  —  medical  group  — '  referring 
physician).  However,  unless  the 
compensation  received  by  the  employed 
physician  varies  with  or  otherwise 
reflects  his  or  her  referrals  to,  or  other 
business  generated  for,  the  DHS  entity, 
and  the  DHS  entity  has  the  requisite 
knowledge,  there  would  not  be  an 
indirect  compensation  arrangement.  If 
there  were,  the  arrangement  would  have 
to  meet  an  applicable  exception. 


Comment:  One  commenter  asked 
whether  there  would  be  an  indirect 
compensation  arrangement  if  an 
employed  physician  refers  patients  for 
DHS  to  an  entity  that  has  an  ownership 
or  investment  interest  in  the  physician's 
employer. 

Response:  There  may  be  an  indirect 
compensation  arrangement  if  a 
physician  refers  patients  for  DHS  to  an 
entity  that  has  an  ownership  or 
investment  interest  in  the  physician's 
employer,  since  the  physician  would  be 
referring  to  a  DHS  entity  that  has  a 
financial  relationship  (ownership  or 
investment)  with  an  entity  that  has  a 
financial  relationship  (compensation) 
with  the  physician,  if  the  referring 
physician's  compensation  from  his  or 
her  employer  reflected  DHS  referrals  or 
other  business  generated  by  the  referring 
physician  for  the  entity  providing  the 
DHS,  and  the  DHS  entity  had  actual 
knowledge  or  reason  to  suspect  that  the 
physician's  aggregate  compensation 
reflected  the  volume  or  value  of  referrals 
or  other  business  for  the  DHS  entity, 
there  would  be  an  indirect 
compensation  arrangement.  Unless  the 
arrangement  fit  in  the  new  indirect 
compensation  arrangements  or  another 
exception,  referrals  to  the  entity  would 
be  prohibited. 

Coniment:  Another  commenter  asked 
whether  a  physician's  referrals  would  be 
prohibited  in  a  situation  involving  a 
physician  practice  management 
company  (PPMC).  Specifically,  the 
commenter  asked  about  a  referring 
physician  who  has  an  ownership  or 
investment  interest  in  a  PPMC,  which, 
in  turn,  controls  a  captive  professional 
corporation  (PC)  through  a  web  of  legal 
agreements,  including  a  long-term 
management  contract.  The  physician 
refers  patients  for  DHS  to  the  captive 
professional  corporation. 

Response:  In  me  scenario  described 
by  the  commenter,  there  is  very  likely 
an  indirect  compensation  arrangement, 
since  the  captive  PC  has  a  financial 
relationship  with  the  PPMC  (the 
management  contract),  which  has  a 
financial  relationship  (ownership  or 
investment)  with  the  referring 
physician.  Since  the  financial 
relationship  between  the  physician  and 
the  entity  in  the  chain  of  financial 
relationships  with  which  the  physician 
has  a  direct  financial  relationship  (that 
is,  the  PPMC)  is  an  ownership  or 
investment  interest,  we  look  to  the 
compensation  arrangement  between  the 
owned  entity  (that  is,  the  PPMC)  and  the 
next  entity  in  the  chain,  in  this  case,  the 
captive  PC,  to  determine  whether  the 
second  element  of  the  test  for  an 
indirect  compensation  arrangement  is 
met.  Accordingly,  if  the  entity 


furnishing  the  DHS  (the  captive  PC  in 
this  example)  knows  or  has  reason  to 
suspect  that  the  PPMC's  compensation 
from  the  captive  PC  varies  with,  or 
otherwise  reflects,  the  value  or  volume 
of  the  captive  PC's  business  (and 
consequently  varies,  in  the  aggregate, 
based  on  the  referring  physician's  DHS 
referrals  to  the  captive  PC),  there  woidd 
be  an  indirect  financial  relationship 
between  the  captive  PC  and  the  referring 
physician.  Unless  the  indirect 
compensation  arrangement  fits  in  the 
new  indirect  compensation 
arrangements  or  another  exception,  the 
physician  could  not  refer  DHS  to  the 
captive  PC,  and  the  captive  PC  coidd 
not  submit  claims  for  tiiose  DHS 
referrals. 

Comment:  Several  commenters 
objected  to  our  proposal  that  a 
physician  can  receive  indirect 
compensation  through  a  nonprofit 
enterprise  if  the  enterprise  is  controlled 
by  an  individual  who  is  in  a  position  to 
"influence"  the  physician's  referrals. 
The  example  "was  the  owner  of  a  clinical 
laboratory  who  is  also  the  director  of 
research  at  a  nonprofit  research  facility 
that  could  provide  physician  research 
grants  in  exchange  for  referrals  to  the 
laboratory. 

Response:  The  issue  is  whether  there 
is  a  prohibited  indirect  financial 
relationship  between  the  DHS  entity 
(the  clinical  laboratory)  and  the 
referring  physician.  Assuming  there  is  a 
financial  relationship  between  the 
ov^mer  of  the  clinical  laboratory  and  the 
nonprofit  research  facility,  there  would 
be  a  chain  of  persons  or  entities  with 
financial  relationships  (clinical 
laboratory  —  research  director  — '  not- 
for-profit  — '  referring  physician),  and 
the  issues  become  (i)  whether  the 
aggregate  amount  of  the  research  grants 
to  the  referring  physician  varies  with,  or 
otherwise  reflects,  the  value  or  volume 
of  referrals  or  other  business  generated 
by  the  referring  physician  for  the 
clinical  laboratory,  (ii)  whether  the 
clinical  laboratory  knows  of  or  has 
reason  to  suspect  that  the  referring 
physician's  aggregate  compensation 
under  the  research  grants  varies  with,  or 
ptherwise  reflects,  the  volume  or  value 
of  referrals  or  other  business  generated 
for  the  clinical  laboratory,  and  (iii)  if 
there  is  an  indirect  financial 
relationship,  whether  an  exception 
applies.  Of  course,  even  if  there  is  no 
financial  relationship  between  the 
clinical  laboratory  and  the  nonprofit 
research  facility,  there  could  be  a 
violation  of  the  anti-kickback  statute, 
section  1128B(b)  of  the  Act.  in  the 
situation  described  in  the  comment. 

Comment:  Several  commenters  stated 
that  compensation  derived  from  an 
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ownership  or  investment  interest  (for 
example,  a  retiim  on  an  investment 
interest  or  a  dividend)  should  not  give 
rise  to  indirect  compensation.  To 
support  this  position,  they  referred  to 
discussions  in  the  preamble  to  the 
January  1998  proposed  rule  and  in  the 
preamble  to  the  August  1995  final 
regulations,  in  which  we  stated  that 
compensation  derived  from,  or  ancillary 
to,  an  investment  interest  that  qualified 
for  an  investment  exception  under 
sections  1877  (b)  through  (d)  of  the  Act 
would  not  also  have  to  meet  a 
compensation  exception. 

Response:  We  agree  with  the 
commenters  that  dividends  or  profit 
distributions  from  an  ownership  or 
investment  interest  that  qualifies  for  an 
ownership  or  investment  interest 
exception  under  sections  1877(b) 
through  (d)  of  the  Act  do  not  also  have 
to  meet  a  separate  compensation 
exception.  In  other  words,  the 
ownership  and  investment  exceptions 
in  the  statute  protect  the  ownership  or 
investment  interest  and  any 
corresponding  return  on  the  excepted 
investment.  Oui  discussion  in  the 
preamble  to  the  January  1998  proposed 
rule  specifically  referenced  and  clarified 
the  August  1995  final  rule  preamble 
discussion,  which  was  limited  to  the 
issue  of  whether  distributions  from  an 
excepted  investment  interest  (that  is,  an 
ownership  or  investment  interest 
protected  under  sections  1877(b) 
through  (d)  of  the  Act)  had  to  meet  an 
additional  exception  for  compensation 
arrangements.  Nothing  in  either 
preamble  discussion  was  intended  to  be 
interpreted  as  saying  that  any  other 
ownership  or  investment  interests  (that 
is,  ownership  or  investment  interests 
that  are  not  specifically  excepted)  are 
not  compensation  arrangements.  We 
believe  that  an  ownership  or  investment 
interest  (including  distributions  from 
the  interest)  creates  a  compensation 
arrangement,  as  defined  in  section 
1877(h)(1)(A)  of  the  Act,  between  the 
owner/investor  and  the  owned/ 
investment  entity  and  can  be  part  of  a 
chain  of  persons  or  entities  having 
financial  relationships  that  create  an 
indirect  compensation  arrangement. 

Without  this  interpretation, 
unscrupulous  physicians  could  evade 
section  1877  of  the  Act  by  simply 
interposing  a  shell  entity,  which  they 
own,  between  themselves  and  the  DHS 
entity  (which  they  do  not  own)  and 
taking  out  the  compensation  as 
dividends.  In  short,  they  would  simply 
launder  the  compensation  through  the 
shell  investment  entity. 

Comment:  Another  commenter 
suggested  that  a  loan  and  any  interest 
payments  should  be  treated  as  either 


ownership  or  compensation,  but  not 
both. 

Response:  We  agree  with  the 
commenter.  If  a  loan  qualifies  as  a 
protected  ownership  or  investment 
interest,  the  interest  payments  do  not 
create  a  separate  compensation 
arrangement.  Accordingly,  the  interest 
payments  need  not  satisfy  a  separate 
compensation  exception. 

Comment:  A  number  of  commenters 
asked  that  we  clarify  that  an  investment 
in  a  subsidiary  that  does  not  furnish 
DHS  is  not  necessarily  an  ownership 
interest  in  the  parent  or  a  sibling 
corporation. 

Response:  An  ownership  or 
investment  interest  in  a  subsidiary 
company  is  neither  an  ownership  or 
inv^tment  interest  in  the  parent 
company,  nor  in  any  other  subsidiary  of 
the  parent,  imless  the  subsidiary 
company  itself  has  an  ownership  or 
investment  interest  in  the  parent  or  such 
other  subsidiaries.  However,  an  owner 
of  a  subsidiary  company  may  have  an 
indirect  financial  relationship  with  the 
parent  or  sibling  company  that  could 
trigger  a  violation  of  section  1877  of  the 
Act. 

Comment:  One  commenter  objected  to 
the  suggestion  in  the  preamble  to  the 
January  1998  proposed  rule  that  an 
interest  in  a  retirement  plan  might  be 
treated  as  an  ownership  or  investment 
interest.  Another  commenter  stated  that 
an  unsecured  loan  that  was 
subordinated  to  an  entity's  credit 
facility  should  not  be  treated  as  an 
ownership  or  investment  interest. 

Response:  We  are  persuaded  by  the 
logic  of  the  commenter  and, 
accordingly,  we  withdraw  the  statement 
in  the  preamble  to  the  January  1998 
proposed  rule  that  an  interest  in  a 
retirement  plan  might  be  treated  as  an 
ownership  or  investment  interest  for 
piuposes  of  section  1877  of  the  Act.  We 
will  consider  contributions  (including 
employer  contributions)  to  retirement 
plans  to  be  part  of  an  employee's  overall 
compensation  arrangement  with  his  or 
her  employer.  We  also  agree  that  an 
imsecured  loan  that  is  subordinated  to 
a  credit  facility  is  a  compensation 
arrangement  and  not  an  ownership  or 
investment  interest  for  purposes  of 
section  1877  of  the  Act. 

Comment:  Another  commenter  stated 
that  secured  debt  given  by  a  not-for- 
profit  hospital,  as  part  of  its  acquisition 
of  medical  practices,  should  not  be 
treated  as  an  ownership  or  investment 
interest  in  the  hospital,  but  as 
compensation. 

Response:  Section  1877(a)(2)  of  the 
Act  provides  that  "an  ownership  or 
investment  interest  *   *   *  may  be 
through  equity,  debt  or  other  means." 


Accordingly,  we  believe  that  loans, 
bonds,  or  other  financial  instnunents 
that  are  secured  with  an  entity's 
property  or  revenue,  or  a  portion 
thereof,  constitute  investment  interests 
within  the  meaning  of  section  1877  of 
the  Act.  In  addition,  a  contrary  reading 
would  residt  in  disparate  treatment  of 
entities  based  on  their  organizational 
status. 

Comment:  One  conunenter  asserted 
that  stock  options  should  be  treated  as 
either  ownership  or  investment  interests 
or  compensation  arrangements,  but  not 
both.  Another  commenter  stated  that 
stock  options  should  be  treated  as 
compensation  and  not  ownership  since 
they  do  not  carry  voting  rights  or  the 
right  to  dividends  and  must  be  sold 
upon  conversion. 

Response:  In  Phase  I  of  this 
rulemaking,  we  are  revising  the  rule  to 
treat  stock  options  as  compensation  at 
the  time  they  are  awarded.  At  the  time 
they  are  exercised  or  converted,  they 
create  an  ownership  or  investment 
interest  and  must  meet  an  appropriate 
exception.  Any  dividends  or  profit 
distributions  derived  from  an  excepted 
stock  ownership  or  investment  interest 
would  not  have  to  meet  a  separate 
compensation  Exception. 

Comment:  Another  commenter  stated 
that  stock  options  could  be  structured  to 
discourage  referrals  for  DHS. 

Response:  The  foct  that  a  particular 
financial  arrangement  might  be 
structured  to  discourage  referrals  does 
not  provide  a  basis  for  creating  an 
exception.  The  statute  is  intended  to 
remove  incentives  to  overutilize  by 
prohibiting  certain  financial 
relationships.  If  application  of  the 
statute  required  a  case-by-case 
examination  to  determine  the  effect  of 
the  financial  relationship,  the  statute's 
efficacy  would  be  undermined. 

Comment:  One  commenter  suggested 
that  the  determination  of  whether  a 
convertible  security  is  a  compensation 
arrangement  or  an  ownership  or 
investment  interest  should  depend  on 
which  party  has  the  right  to  convert  the 
security.  According  to  the  conunenter,  if 
the  DHS  entity  has  the  right  to  convert 
the  security,  the  interest  should  be 
treated  as  compensation  imtil 
conversion. 

Response:  We  are  applying  the  same 
approach  to  convertible  securities  as  we 
are  applying  to  stock  options,  and  we 
will  classify  them  as  compensation  luitil 
they  are  converted  into  equity. 
However,  many  convertible  securities 
are  bonds  that  can  be  converted  into 
stock.  Since  bonds  are  typicaUy  seciued 
debt,  bonds  will  be  treated  as  an 
ownership  or  investment  interest. 
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B.  When  Does  a  Physician  Make  a 
Referral? 

As  defined  by  section  1877(h)(5)  of 
the  Act,  a  "referral"  means  a  request  by 
a  physician  for  an  item  or  service  for 
which  payment  may  be  made  under 
Medicare  Part  B,  including  a  request  for 
a  consultation  (including  any  tests  or 
procedures  ordered  or  performed  by  the 
consulting  physician  or  under  the 
supervision  of  the  consulting 
physician),  and  the  request  or 
establishment  of  a  plan  of  care  by  a 
physician  that  includes  the  furnishing 
of  DHS,  with  certain  exceptions  for 
consultations  by  pathologists,  diagnostic 
radiologists,  and  radiation  oncologists. 
In  the  January  1998  proposed  rule,  we 
interpreted  "referral"  to  mean  any 
request  by  a  physician  for  a  service, 
including  services  subsequently 
performed  by  the  physician.  We 
proposed  defining  a  "request"  as  any 
step  taken  after  a  physician  performs  an 
initial  examination  or  a  physician 
service  on  a  patient  that  indicates  that 
the  physician  believes  the  service  is 
necessary.  Under  this  broad  definition, 
a  referral  could  be  either  written  or  oral, 
made  on  medical  charts  or  records,  or 
indicated  by  a  prescription  or  written 
order.  We  also  proposed  that  a  referral 
could  be  direct  or  indirect,  meaning  that 
a  physician  would  be  considered  to 
have  made  a  referral  if  he  or  she  caused 
the  referral  to  have  been  made  by 
someone  else  (for  example,  an 
employee,  a  hospital  discharge  planner, 
or  a  staff  member  of  a  company  that  the 
physician  owns  or  controls).  As  a 
general  principle,  we  proposed  that  a 
physician  may  "cause"  a  referral  to  be 
made  if  he  or  she  has  the  ability  to 
control  or  influence  the  individual  who 
selects  the  entity  that  furnishes  the 
DHS. 

In  response  to  the  public  comments, 
we  are  making  several  significant 
changes  to  the  definition  of  "referral"  in 
Phase  I  of  this  rulemaking.  These 
changes  include  the  following: 

•  Revision  of  the  definition  of 
"referral"  to  exclude  services  performed 
personally  by  the  referring  physician. 
Simply  stated,  we  are  persuaded  that  a 
physician  cannot  make  a  "request"  of 
himself  or  herself  for  services  he  or  she 
personally  performs.  However,  a 
physician  can  make  a  "request"  of 
others,  including,  without  limitation, 
his  or  her  employees,  co-workers,  or 
independent  contractors.  These  requests 
are  "referrals"  under  section  1877  of  the 
Act  (although  many  of  them  will  fit  in 
an  exception).  We  continue  to  believe 
that  a  referral  can  occur  in  a  wide 
variety  of  formats,  written,  oral,  or 


electronic,  depending  on  the  particular 
service. 

•  Adding  an  exception  using  our 
regulatory  authority  imder  section 
1877(b)(4)  of  the  Act  for  certain  referrals 
of  DHS  to  an  entity  with  which  the 
referring  physician  has  a  prohibited 
financial  relationship  that  are  "indirect" 
referrals  (for  example,  when  a  physician 
has  caused  a  referral  to  be  made  by 
someone  else  or  has  directed  or  routed 

a  referral  through  an  intermediary)  or 
are  oral  referrals  (that  is,  no  written 
request  or  other  dociunentation  that 
would  identify  the  referring  physician  is 
required).  A  claim  by  the  entity 
furnishing  the  DHS  may  be  paid  for 
piuposes  of  section  1877  of  the  Act  if 
the  entity  did  not  know  or  have  reason 
to  suspect  the  identity  of  the  referring 
physician.  In  these  circumstances,  there 
is  minimal  risk  of  patient  or  program 
abuse  by  the  entity  submitting  the  claim 
(provided  that  the  claim  is  otherwise 
valid). 

•  Clarification  of  the  definition  of  a 
"consultation."  In  light  of  the 
clarifications  relating  to  indirect  and 
oral  referrals  described  above,  the 
practical  significance  of  the  definition  of 
a  "consultation"  is  substantially 
reduced. 

We  believe  that  these  changes  address 
many  of  the  concerns  expressed  by 
conunenters.  In  particular,  we  have 
endeavored  to  respond  to  the  perceived 
harshness  of  section  1877  of  the  Act  by 
creating  a  narrow  exception  under  oiu 
section  1877(b)(4)  authority.  If  the  entity 
furnishing  DHS  knows  of  or  has  reason 
to  suspect  the  identity  of  the  physician 
who  prescribed  or  ordered  the  DHS  or 
made  the  referral,  the  DHS  entity  may 
not  submit  a  claim  for  the  services.  If 
the  physician  who  prescribes  or  orders 
a  DHS  is  someone  with  whom  the  DHS 
entity  has  a  prohibited  financial 
relationship,  we  think  a  reasonable  DHS 
entity  should  suspect  that  the  physician 
referred  the  patient  to  the  entity,  absent 
some  credible  evidence  to  the  contrary. 

In  the  following  paragraphs,  we 
discuss  and  respond  to  the  comments 
we  received  on  the  proposed 
interpretations  of  "referral"  and 
"consultation"  as  published  in  the 
January  1998  proposed  rule. 

1.  "Referral" 

Comment:  Many  commenteES  objected 
to  our  interpretation  in  the  January  1998 
proposed  rule  that  a  service  ordered  and 
personally  performed  by  a  physician  is 
a  referral  within  the  meaning  of  section 
1877  of  the  Act.  Commenters  asked  us 
to  clarify  that  there  is  no  referral  if  the 
referring  physician  personally  performs 
the  service.  Similarly,  some  commenters 
sought  clarification  that  there  is  no 


referral  if  the  services  are  "incident  to" 
services  personally  performed  by  the 
referring  physician. 

Response:  We  are  persuaded  by  the 
commenters  that  a  physician  does  not 
make  a  "request,"  in  the  ordinary  sense 
of  that  term,  if  he  or  she  personally 
performs  a  designated  health  service. 
We  agree  it  does  not  make  sense  to 
consider  work  that  a  referring  physician 
initiates  and  personally  performs  as  a 
referral  to  an  entity.  Thus,  we  are 
amending  our  definition  of  "referral"  to 
exclude  services  that  are  personally 
performed  by  the  referring  physician 
(that  is,  the  referring  physician 
physically  performs  the  service),  and  we 
are  revising  oiu  definition  of  "entity"  to 
clarify  that  the  referring  physician 
himself  or  herself  is  not  an  entity  for 
piuposes  of  section  1877  of  the  Act 
(although  the  physician's  practice  is  an 
entity).  All  other  Medicare-covered  DHS 
performed  at  the  request  of  a  referring 
physician  are  "referrals"  for  purposes  of 
section  1877  of  the  Act.  A  service 
performed  by  a  hospital  for  which  the 
hospital  bills  the  technical  or  facility 
component  of  the  charge  would  be  a 
referred  service.  In  such  circumstances, 
however,  the  physician's  service 
performed  at  the  hospital  for  which  the 
physician  would  bill  Part  B  would  not 
be  a  referred  service. 

With  respect  to  services  performed  by 
others,  including  a  physician's 
employees,  we  think  the  issue  is  more 
complicated.  Services  performed  by 
others  are  reasonably  considered  to  be 
performed  as  a  result  of  a  "request." 
Moreover,  the  statutory  language  in 
section  1877(h)(4)(B)(i)  of  the  Act 
indicates  that  the  Congress  considered 
there  to  be  a  difference  between 
personally  performed  services  and 
services  performed  by  others.  On 
balance,  we  have  chosen  to  include 
services  performed  by  others,  including 
a  physician's  employees,  in  the 
definition  of  referral.  We  are  concerned 
that  a  blanket  rule  exempting  services 
performed  by  a  physician's  employees 
from  the  definition  of  "referral"  could, 
in  some  circumstances,  undermine  the 
intent  of  section  1877  of  the  Act.  For 
example,  by  stationing  employees  in  off- 
site  DHS  facilities,  a  physician  practice 
could  circumvent  the  statutory 
"building"  requirements  of  the  in-office 
ancillary  services  exception. 

Even  the  more  limited  suggestion 
made  by  some  commenters  that  there 
should  be  no  "referral"  if  an  employee's 
services  are  properly  billable  as 
"incident  to"  a  physician's  personally 
performed  services  could  result  in 
circumvention  of  the  "building" 
requirements  in  some  cases. 
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However,  we  believe  the  definition  of 
"referral"  we  are  adopting  here — in 
conjunction  with  the  in-office  ancillary 
services  exception — strikes  an 
appropriate  balance.  Under  the  final 
rule,  services  performed  by  anyone 
other  than  the  referring  physician 
(whether  an  employee,  a  staff  member, 
or  a  member  of  the  physician's  group 
practice)  is  a  "referral"  for  purposes  of 
section  1877  of  the  Act.  Thus,  services 
performed  by  a  physician's  employees 
will  be  considered  "referrals".  However, 
in  most  cases,  such  referrals  will  be 
permitted  under  the  in-office  anciUary 
services  exception,  which  is 
substantially  broader  in  this  final  rule 
than  in  the  1998  proposed  rule.  Services 
performed  by  employees  that  do  not 
meet  the  "same  building"  or 
"centraUzed  building"  tests  (as 
applicable,  depending  on  whether  the 
physician  is  a  solo  or  group  practitioner) 
will  be  prohibited  unless  another 
exception  applies. 

We  recogmze  that,  in  many  cases, 
services  performed  by  a  physician's 
employees  are,  for  practical  purposes, 
tantamount  to  services  performed  by  the 
physician  (for  example,  a  physician's 
assistant  applying  a  neck  brace  ordered 
by  a  physician  for  an  individual  who 
has  been  in  an  auto  accident,  when  the 
face-to-face  encounter  with  the  patient, 
including  the  physical  examination  by 
the  physician,  indicates  the  need  for  a 
properly  adjusted  neck  brace.)  While 
such  services  are  included  in  the 
definition  of  "referral"  under  this  final 
rule,  given  the  significance  of  this  issue, 
we  are  soliciting  comments  as  to 
whether,  and  under  what  conditions, 
services  performed  by  a  physician's 
employees  could  be  treated  as  the 
physician's  personally  performed 
services  under  section  1877  of  the  Act. 

Comment:  A  commenter  asked  that 
we  clarify  that  a  plan  of  care  that 
includes  the  provision  of  DHS  by  the 
physician  establishing  the  plan  of  care 
is  not  a  referral.  If  not  clarified  as 
suggested,  the  conmienter  believes  that 
the  physician  would  effectively  be 
barred  from  treating  his  or  her  own 
patients. 

Response:  If  the  DHS  are  personally 
performed  by  the  physician  who 
established  die  plan  of  care,  there  would 
be  no  referral  as  to  those  personally 
performed  services. 

Comment:  Some  commenters  objected 
to  our  proposed  presumption  that  a 
physician  has  referred  his  or  her  patient 
to  an  entity  for  the  furnishing  of  DHS  if 
the  patient  obtains  the  services  from  the 
entity  with  which  the  physician  has  a 
financial  relationship.  One  commenter 
described  the  following  scenario:  A 
physician  orally  tells  a  patient  or 


another  person  that  the  patient  needs  a 
designated  health  service.  The  patient 
obtains  the  service  from  an  entity  with 
which  the  physician  has  a  prohibited 
financial  relationship.  The  entity  does 
not  know  (and  cannot  know)  that  the 
physician  orally  told  the  patient  (or 
other  person)  that  the  service  was 
needed.  The  commenter  sought 
clarification  as  to  the  application  of 
section  1877  of  the  Act  in  these 
circiunstances. 

Response:  We  are  establishing  an 
exception  for  indirect  and  oral  referrals. 
When  there  is  no  written  order  or  other 
documentation  of  the  referral,  the  issue 
is  whether  the  DHS  provider  knows  or 
has  reason  to  suspect  the  identity  of  the 
physician  who  prescribed  or  ordered  the 
DHS  or  made  the  referral. 

Comment:  Several  commenters  sought 
clarification  that  a  physician's  ordering, 
dispensing,  or  prescribing  of  drugs  does 
not  constitute  a  referral  to  the 
manufacturer  of  the  drugs.  The 
commenters  noted  that  the 
manufacturers  are  not  entities  that 
furnish  DHS  (that  is,  outpatient 
prescription  drugs)  to  patients.  Rather, 
furnishing  of  DHS  is  performed  by 
physicians,  pharmacies,  hospitals,  and 
clinics. 

Response:  We  agree  that,  in  most 
cases,  drug  manufacturers  are  not 
entities  that  furnish  DHS  to  patients  for 
purposes  of  section  1877  of  the  Act, 
and,  therefore,  the  ordering,  dispensing, 
or  prescribing  of  drugs  would  not 
constitute  a  referral  to  the  manufacturer 
of  the  drugs.  However,  manufacttner- 
Dwned  or  -affiliated  retail  pharmacy 
operations,  or  other  health  care 
providers  may  be  entities  for  purposes 
of  section  1877  of  the  Act,  if  they 
furnish  DHS  to  patients. 

Comment:  A  conunenter 
recommended  that  activities  that  a  solo 
practitioner  performs  as  a  customary 
and  integral  part  of  patient  treatment 
should  not  be  considered  a  "referral." 

Response:  We  find  the  commenter's 
proposed  language  too  vague  to  be  used 
in  creating  a  standard.  We  believe  our 
revised  definition  of  "referral"  that 
excludes  personally  performed  services 
and  our  changes  to  the  in-office 
ancillary  services  exception  (see  section 
Vn.B.l  of  this  preamble)  adequately 
address  the  commenter's  concerns. 

Comment:  A  conunenter  stated  that 
referrals  for  DHS  by  a  nonphysician 
professional  employee  of  a  group 
practice,  such  as  a  nurse  practitioner  or 
a  physician  assistant,  should  not  be 
imputed  to  a  physician  member  of  the 
group  practice,  when  the  nonphysician 
is  authorized  and  licensed  to  prescribe 
treatment  on  his  or  her  own  and  can 
make  independent  decisions  regarding 


referrals.  For  example,  if  a  nurse 
practitioner,  staffing  a  group  practice 
office  without  a  physician  member 
present,  orders  and  performs  a  plain  x- 
ray,  the  referral  for  die  x-ray  should  not 
be  imputed  to  a  physician  member  of 
the  group  practice.  If  the  referral  is 
imputed,  the  service  may  not  qualify 
under  the  in-office  ancillary  services 
exception,  because  it  is  not  personally 
performed  by  the  referring  physician, 
another  physician  in  the  group  practice, 
or  a  person  who  is  directly  supervised 
by  the  referring  physician  or  another 
group  practice  physician.  Alternatively, 
the  commenter  suggested  that  we 
modify  the  "direct  supervision" 
standard  to  mirror  our  payment  and 
coverage  requirements  to  enable 
"imputed"  referrals  by  a  nurse 
practitioner  and  a  physician  assistant  to 
fit  in  the  in-office  ancillary  services 
exception. 

Response:  As  previously  stated,  we 
are  revising  the  "direct  supervision" 
standard  in  the  in-office  ancillary 
services  exception  to  mirror  our 
payment  and  coverage  requirements. 
(See  discussion  in  section  VI.B.2  of  this 
preamble.)  This  change  should  address 
the  concern  identified  by  the 
commenter. 

We  believe  that  the  question  of 
whether  a  referral  by  a  nurse 
practitioner  or  a  physician  assistant 
should  be  imputed  to  an  employer 
physician  wiU  depend  on  the  facts  and 
circumstances  of  the  referral.  The 
inquiry  is  whether  the  physician 
controls  or  influences  the 
nonphysician's  referral.  The  Congress 
and  HHS  have  recognized  that  many 
nurse  practitioners  and  physician 
assistants  are  independent  providers 
authorized  and  licensed  to  prescribe 
treatment  and  make  independent 
decisions  regarding  referrals.  However, 
these  practitioners  do  not  always  act 
independenUy  of  their  employers.  For 
example,  sometimes  services  of  a 
nonphysician  practitioner  are  billed 
"incident  to"  a  physician  service  rather 
than  directly  under  the  nonphysician's 
independent  billing  number.  In  short, 
we  are  concerned  that  physicians  could 
attempt  to  circumvent  section  1877  of 
the  Act  by  funneling  referrals  through 
nonphysician  practitioners.  We  believe 
the  change  in  the  supervision 
requirement  affords  sufficient  protection 
for  legitimate  arrangements. 

Comment:  Several  commenters  were 
confused  by  our  discussion  in  the 
preamble  to  the  January  1998  proposed 
rule  at  63  FR  1710  of  a  situation  in 
which  a  physician  who  owned  a 
physical  therapy  (PT)  company  referred 
patients  for  treatment,  including  PT.  to 
a  skilled  nursing  facility  (SNF)  that 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations  873 


contracted  with  the  physician's  PT 
company.  In  the  preamble,  we  indicated 
that  we  would  analyze  the  arrangement 
as  an  indirect  compensation 
arrangement  and  equate  the  physician 
with  the  PT  provider. 

Response:  In  the  preamble  of  the 
January  1998  proposed  rule,  we 
suggested  that  the  critical  factor  would 
be  the  degree  of  control  the  physician 
had  over  the  PT  provider  and  the  extent 
of  the  PT  provider's  relationship  with 
the  SNF.  We  are  abandoning  that 
analysis.  We  think  the  proper  focus  is 
whether  the  physician  is  making  a 
referral  to  the  PT  provider  within  the 
meaning  of  section  1877  of  the  Act.  In 
other  words,  we  believe  that  a  physician 
can  make  a  referral  of  DHS  "to  an 
entity"  even  though  the  referral  is  first 
directed  or  routed  through  another 
person  or  entity,  provided  the  physician 
has  reason  to  know  the  identity  of  the 
actual  provider  of  the  service.  In  the 
SNF/PT  provider  example,  the  relevant 
inquiry  is  whether  the  physician  has 
made  a  referral,  directly  or  indirectly,  to 
the  entity  himishing  DHS,  in  other 
words,  whether  he  or  she  is  referring 
"to"  that  entity.  Accordingly,  if  the 
physician  referring  the  patient  to  the 
SNliF  knows  that  the  PT  company  in 
which  he  or  she  has  an  investment 
interest  will  furnish  DHS  to  the  patient 
or  could  reasonably  be  expected  to 
know  that  the  PT  company  will  actually 
furnish  DHS  to  the  patient,  the  referral 
is  a  referral  "to  the  entity"  and  is 
prohibited,  unless  an  exception  applies. 
Similarly,  where  the  PT  company 
knows  or  has  reason  to  suspect  that  the 
referral  for  DHS  came  from  a  referring 
physician  with  whom  the  PT  company 
has  a  prohibited  financial  relationship, 
the  PT  company  cannot  submit  the 
claim  for  the  DHS.  The  PT/SNF  example 
will  be  affected  by  the  advent  of  full 
consolidated  billing  for  SNFs,  as 
described  above  in  the  responses  to 
comments  on  indirect  compensation 
arrangements. 

To  trigger  section  1877  of  the  Act.  the 
direction  or  steering  of  a  patient  "to  an 
entity"  does  not  need  to  be  in  writing, 
nor  does  it  have  to  be  absolute;  it  need 
only  be  reasonably  intended  to  result  in 
the  patient  receiving  the  service  from 
the  entity.  Thus,  for  example,  when  a 
physician  provides  an  order  or 
prescription  for  a  DHS  to  a  patient  that 
ostensibly  can  be  filled  by  any  of  a 
number  of  entities  and  then  suggests  or 
informs  the  patient  that  the  order  can  be 
serviced  by  a  particular  entity,  there 
would  be  a  referral  "to"  that  entity. 
Given  the  administrative  burden  on 
entities  presenting  claims,  in  the  context 
of  an  indirect  financial  relationship,  we 
believe  a  claim  for  DHS  should  be 


subject  to  nonpayment  unless  the  entity 
does  not  know  that,  and  does  not  have 
reason  to  suspect  that,  the  referring 
physician  had  directed  the  patient  to  the 
entity. 

2.  Consultation 

The  Existing  Law:  Section 
1877(h)(5)(C)  of  the  Act  excepts  from 
the  definition  of  a  "referral"  by  a 
"referring  physician"  a  request  by  a 
pathologist  for  clinical  laboratory  tests 
or  pathological  examination  services,  a 
request  by  a  radiologist  for  diagnostic 
radiology  services,  and  a  request  by  a 
radiation  oncologist  for  radiation 
therapy,  if  the  services  are  furnished  by. 
or  under  the  supervision  of.  the 
specialist,  pursuant  to  a  consultation 
requested  by  another  physician.  Section 
1877(h)(5)(C)  creates  a  narrow  exception 
from  the  definition  of  "referral"  for  a 
small  subset  of  services  provided  or 
ordered  by  certain  specialists  pursuant 
to  a  consultation  requested  by  another 
physician  (the  referring  physician). 

The  Proposed  Rule:  hi  the  preamble  to 
the  1998  proposed  rule,  we  referred  to 
the  interpretation  of  consultation  that 
appeared  in  the  March  1992  proposed 
rule  for  clinical  laboratory  services  (57 
FR  8595).  There,  we  interpreted  a 
consultation  to  be: 

A  professional  service  furnished  to  a 
patient  by  a  physician  (the  consultant)  at  the 
request  of  the  patient's  attending  physician. 
A  consultation  includes  the  history  and 
examination  of  the  patient  as  well  as  a 
written  report  that  is  transmitted  to  the 
attending  physician  for  inclusion  in  the 
patient's  permanent  record.  If,  in  the  course 
of  that  consultation,  the  consulting  physician 
deems  it  necessary  to  order  clinical 
laboratory  services,  those  services  may  not  be 
ordered  from  a  laboratory  in  which  the 
referring  (attending]  physician  has  a  financial 
interest.  Other  referrals,  such  as  sending  a 
patient  to  a  specialist  who  assumes 
responsibility  for  furnishing  the  appropriate 
treatment,  or  providing  a  list  of  referrals  for 
a  second  opinion,  are  not  "consultations"  or 
"referrals"  that  would  trigger  the  [physician 
referral  provision). 

We  did  not  add  anything  to  this 
definition  in  the  August  1995  final  rule 
concerning  referrals  for  clinical 
laboratory  services. 

Commenters  to  the  1998  proposed 
rule  took  issue  with  this  interpretation 
for  several  reasons,  including  the 
requirement  that  the  consulting 
physician  examine  and  take  a  history  of 
the  patient,  and  the  interpretation's 
failure  to  demarcate  clearly  when  a 
consultant  takes  over  treatment  of  the 
patient. 

The  Final  Rule:  The  final  rule  adopts 
a  very  broad  interpretation  of  a 
consultation.  We  want  to  make  clear 
that  this  definition  is  only  for  the  very 


limited  purpose  of  determining  when  a 
pathologist's,  diagnostic  radiologist's,  or 
radiation  oncologist's  ordering  of  DHS 
from  a  facility  with  which  he  or  she  has 
an  otherwise  prohibited  financial 
relationship  will  not  prohibit 
submission  of  a  claim  to  Medicare.  Most 
importantly,  this  definition  is  not 
intended  to,  and  has  no  bearing  on. 
coverage  or  payment  rules  relating  to 
consultations.  Coverage  and  payment 
rules  related  to  consultations  raise  many 
issues  that  are  irrelevant  for  the  very 
limited  application  of  the  term  in 
section  1877  of  the  Act.  Simply  put, 
while  there  may  be  many  difficidt  issues 
in  determining  when  certain  specialty 
services  are  consultations,  as  opposed  to 
routine  treatment,  such  difficulties  are 
relatively  rare  in  the  context  of  the  three 
exceptions  in  section  1877(h)(5)(C)  of 
the  Act  (namely,  a  request  by  a 
pathologist  for  clinical  laboratory 
services  or  pathological  examination 
services,  a  request  by  a  radiologist  for 
diagnostic  radiology  services,  or  a 
request  by  a  radiation  oncologist  for 
radiation  therapy). 

As  a  preliminary  matter,  we  think  it 
important  to  recognize  that  section  1877 
of  the  Act  defines  referrals  very  broadly. 
Section  1877(h)(5)  specifically  includes 
referrals  or  requests  for  services  made 
by  the  referring  physician,  as  well  as 
any  DHS  provided  pursuant  to  a 
consultation  with  another  physician, 
including  DHS  provided  by  the 
consid ting  physician  or  any  DHS 
ordered  by  the  consulting  physician. 

Section' 1877(h)(5)(A)  ofthe  Act 
having  established  that  a  referral 
includes  all  DHS  ordered  by  a 
consulting  physician,  section 
1877(h)(5)(C)  dien  carves  out:  (i)  A 
request  by  a  pathologist  for  clinical 
laboratory  services  or  pathological 
examination  services,  (ii)  a  request  by  a 
radiologist  for  diagnostic  radiology 
services,  and  (iii)  a  request  by  a 
radiation  oncologist  for  radiation 
therapy,  if  the  services  are  furnished  by, 
or  under  the  supervision  of,  the 
pathologist,  radiologist,  or  radiation 
oncologist  pursuant  to  a  consultation 
requested  by  another  physician. 

The  final  rule  adopts  tne  following 
criteria  to  identify  a  consultation  for 
purposes  of  section  1877: 

(1)  A  consultation  is  provided  by  a 
physician  whose  opinion  or  advice 
regarding  evaluation  and/or 
management  of  a  specific  medical 
problem  is  requested  by  another 
physician. 

(2)  The  request  and  need  for  the 
consultation  is  documented  in  the 
patient's  medical  record. 

(3)  After  the  consultation  is  provided, 
the  consulting  physician  prepares  a 
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written  report  of  his  or  her  findings, 
which  is  provided  to  the  physician  who 
requested  the  consultation. 

(4)  With  respect  to  radiation  therapy 
services  provided  by  a  radiation 
oncologist,  a  course  of  radiation 
treatments  over  a  period  of  time  will  be 
considered  to  be  pursuant  to  a 
consultation,  provided  the  radiation 
oncologist  communicates  with  the 
referring  physician  on  a  regular  basis 
about  the  patient's  course  of  treatment 
and  progress. 

Finaify,  we  want  to  make  clear  that 
the  exception  in  section  1877(h)(5)(C)  of 
the  Act  only  protects  the  referral  of  DHS 
from  the  pathologist,  diagnostic 
radiologist,  or  radiation  oncologist  to 
the  DHS  provider.  If  the  DHS  provider— 
(1)  knows  or  has  reason  to  suspect  that 
the  referral  originated  from  the  referring 
physician,  and  (2)  has  a  direct  or 
indirect  financial  relationship  with  the 
referring  physician,  the  DHS  provider 
cannot  submit  a  claim  to  Medicare  for 
the  DHS  unless  the  financial 
relationship  fits  into  an  exception. 
Moreover,  the  referring  physician  may 
not  make  the  referral  to  the  consultant 
if  he  or  she  knows  or  has  reason  to 
suspect  that  the  consiUtant  will  order 
DHS  from  an  entity  with  which  the 
referring  physician  has  a  direct  or 
indirect  financial  relationship  to  which 
no  exception  apphes. 

Comment  A  conunenter  suggested 
that  the  "diagnostic  radiology" 
exception  should  be  expanded  to 
include  other  DHS  performed  or 
supervised  by  nonradiologist  physicians 
to  assiire  quaUty  of  care  and  access  to 
a  broad  variety  of  services.  The 
conunenter  asked  that  we  broaden  the 
consultation  exception  to  include  all 
DHS  used  to  diagnose  disease  that  are 
ordered  pursuant  to  a  consultation 
initiated  by  another  physician. 

Response:  We  agree  that  section 
1877(h)(5)(C)  of  the  Act  creates  an 
exception  for  the  referrals  of  some 
specialists  and  not  others.  However,  the 
Congress  specifically  excepted  the 
requests  of  radiologists  for  diagnostic 
radiology  services  if  the  services  are 
furnished  by,  or  imder  the  supervision 
of,  the  radiologist,  piusuant  to  a 
consultation  requested  by  another 
physician.  It  is  our  view  that  the 
Congress  regarded  most  radiologists  in 
this  situation  and  the  other  excepted 
speciahsts  as  physicians  who  were  not 
instigating  a  referral  for  services,  but 
merely  implementing  the  request  of 
another  physician  who  has  already 
determined  that  the  patient  is  likely  to 
need  radiology  services.  The  Congress 
believes  that,  in  general,  a  radiologist  in 
this  situation  would  not  be  likely  to 
overutilize  services. 


We  do  not  believe  that  we  have  the 
authority  to  extend  this  exception  to 
other  specialists,  some  of  whom  provide 
separate  physician  services  to  patients 
and  would  be  in  a  position  to  instigate 
the  referral  for  radiology. 

Comment:  One  commenter  was 
concerned  about  our  willingness  to 
exempt  pathologists,  radiologists,  and 
radiation  oncologists,  yet  require  other 
arrangements  and  physicians  to  alter 
their  referral  methods.  The  commenter 
asserted  that  pathologists  will  order 
further  stains  or  studies  on  specimens  to 
aid  in  a  diagnosis.  Radiologists,  not 
infrequently,  recommend  further  studies 
as  part  of  their  interpretation,  again  to 
help  make  a  diagnosis.  The  commenter 
stated  that  given  the  current  medico- 
legal atmosphere,  it  is  rare  that  he  does 
not  follow  the  suggestions  of  these 
consultants.  In  addition,  the  commenter 
stated  that  he  has  seen  cancer  patients 
with  new  or  progressive  diseases  who 
are  being  treated  by  radiation 
oncologists  without  any  direct  input 
from  attending  or  primary  care 
physicians.  In  the  commenter's  view, 
these  examples  are  standard  medical 
practice  and  self-serving.  Since 
radiologists  often  have  an  ownership 
interest  in  the  diagnostic  facility  and 
pathologists  in  a  laboratory  facility,  they 
are  doubly  benefitted  by  the  referral. 

Response:  The  statute  clearly 
establishes  special  rules  for  diagnostic 
radiologists,  pathologists,  and  radiation 
oncologists. 

Comment:  A  niunber  of  commenters 
explained  their  problems  with 
distinguishing  a  consultation  from  a 
referral  based  on  their  particular 
speciality  area.  For  example,  one 
■  commenter  stated  that  during  an  active 
phase  of  an  oncologic,  hematologic,  or 
pneiunatologic  illness,  the  care  of  the 
patient  specific  to  that  illness  may  be 
managed  by  the  subspecialist  and  the 
overall  care  of  the  patient  may  be 
managed  by  the  referring  physician 
using  the  information  obtained  from  the 
consultation.  This  commenter  believes 
that  a  referral  would  occur  only  if  the 
total  care  of  the  patient  were  transferred. 

Another  commenter  asserted  that 
rarely  does  a  treating  physician 
completely  give  up  the  care  of  a  patient 
to  another  physician,  and  rarely  does 
the  treating  physician  completely  retain 
responsibility  for  the  care  of  the  patient. 
Rather,  a  physician  will  send  a  patient 
to  a  specialist  for  testing,  diagnosis,  and 
initial  treatment,  and  then  the 
originating  physician  will  take  over  the 
care  of  the  patient. 

Representing  specialists  who 
frequently  perform  consultations  and 
assiune  the  neurological  care  of  patients 
at  the  request  of  referring  physicians. 


one  commenter  asserted  that  it  is 
appropriate  to  bill  for  a  consultation 
when  care  is  transferred,  rather  than  a 
lower-paying  evaluation  and 
management  visit,  because  of  the  extra 
work  for  the  considting  physician 
involved  in  preparing  a  report  for  the 
attending  physician. 

Response:  We  agree  with  the 
conunenters  that  it  can  be  difficult  to 
determine  whether  a  first  physician 
initiating  a  visit  to  a  second  physician 
should  constitute  a  referral  to  another 
physician  or  the  request  for  a 
consultation  with  that  physician. 
However,  as  discussed  above,  in  the 
three  specific  instances  identified  in  the 
statute,  we  think  there  will  be  little 
disagreement  in  determining  when  there 
is  a  consultation.  In  any  event,  for 
purposes  of  section  1877(h)(5)(C)  of  the 
Act,  we  are  adopting  a  broader 
interpretation  of  a  consultation  than  is 
in  the  coverage  rules.  Finally,  payment 
and  coverage  for  consultations  are  not 
addressed  or  affected  by  this  rule. 

Comment  One  commenter, 
representing  an  association  of 
radiologists,  discussed  the  case  of  what 
happens  when  a  patient  is  sent  to  a 
radiation  oncologist  for  treatment  of  a 
tumor.  The  conunenter  stated  that 
radiation  oncology  treatment  occurs 
over  a  period  of  weeks  or  months,  and 
is  provided  within  a  continuum  of  care 
involving  the  radiation  oncologist,  the 
referring  physician,  and  even  other 
physicians. 

Response:  We  agree  with  the 
commenter  and  have  clarified  the 
definition  to  recognize  that  radiation 
therapy  may  extend  over  a  prolonged 
period  of  time  and  still  be  considered  to 
be  pursuant  to  a  consultation,  provided 
the  radiation  oncologist  regularly 
commiuiicates  with  the  referring 
physician  as  to  the  patient's  care. 

Comment:  Commenters  stated  that 
when  a  referring  physician  sends  a 
patient  to  a  radiation  oncologist  for 
radiation  therapy,  the  referring 
physician  may  not  see  the  patient  for 
some  time.  The  radiation  oncologist 
may  decide  during  this  time  that  the 
patient  needs  services  other  than 
radiation  therapy  services.  The 
commenter  asked  whether  the  radiation 
oncologist's  referrals  for  nonradiation 
therapy  services  falls  within  the  scope 
of  the  considtation  exception. 

Response:  Under  section  1877(h)(5)(C) 
of  the  Act,  for  radiation  oncology,  only 
a  request  for  radiation  therapy  by  a 
radiation  oncologist  is  not  considered  to 
be  a  referral.  We  understand  that  in 
some  situations  when  a  patient  is 
undergoing  radiation  therapy,  the 
patient's  care  is  not  supervised  by  a 
physician  other  than  the  radiation 
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oncologist.  However,  the  radiation 
oncologist  cannot  send  the  patient  for 
DHS  other  than  radiation  therapy 
services  to  an  entity  with  which  the 
radiation  oncologist  has  a  financial 
relationship  without  meeting  an 
appropriate  exception. 

Comment:  Section  1877(h)(5)(C)  of  the 
Act  excepts  DHS  provided  by  consulting 
pathologists,  diagnostic  radiologists, 
and  radiation  oncologists  if  the  services 
are  furnished  by,  or  under  the 
supervision  of,  the  consulting 
physician.  A  commenter  inquired 
whether  the  required  supervision  could 
be  delegated  to  a  member  of  the 
consulting  physician's  group  practice. 

Response:  The  plain  language  of 
section  1877(h)(5)(C)  of  the  Act  does  not 
allow  for  supervision  by  anyone  other 
than  the  consulting  physician.  However, 
we  are  broadly  interpreting  the 
supervision  requirement  in  this  section 
to  be  consistent  with  the  supervision 
requirements  elsewhere  in  these 
regulations.  Thus,  the  level  of 
supervision  required  is  whatever  level  is 
required  under  the  applicable  Medicare 
payment  and  coverage  requirements. 
Furthermore,  the  in-office  ancillary 
services  exception  may  be  available  for 
services  supervised  by  a  physician  in 
the  consulting  physician's  group 
practice. 

Comment:  A  commenter  stated  that 
neither  diagnostic  radiologists  nor 
pathologists  perform  physical 
examinations  on  patients.  An 
association  representing  certain 
specialists  stated  that  the  definition  of  a 
considtation  should  be  modified  so  as 
not  to  require  a  patient  history  and 
physical  examination  except  when 
appropriate;  for  example,  diagnostic 
radiologists  and  nuclear  medicine 
physicians  generally  do  not  take  a 
patient's  history  or  perform  a  medical 
examination.  However,  a  nuclear 
medicine  physician  would  perform  a 
history  and  physical  examination  when 
a  patient  is  referred  for  therapy.  In 
addition,  an  association  representing 
clinical  laboratories  declared  that  it  is 
unlikely  that  a  pathologist  would  ever 
see  a  patient  or  take  a  history  fit)m  a 
patient.  An  association  representing 
radiologists  asserted  that  diagnostic 
radiologists  generally  do  not  take  a 
patient's  history  or  conduct  a  medical 
examination;  therefore,  we  should 
clarify  that  a  history  and  examination  of 
the  patient  is  not  required  as  part  of  a 
radiologic  consultation. 

Response:  For  purposes  of  section 
1877  of  the  Act,  we  agree  that  a 
consultation  does  not  necessarily 
include  either  taking  the  history  of  a 
patient  or  performing  a  physical 
examination.  Certaiidy,  pathologists 


would  rarely  see  a  patient.  We  do  expect 
that,  on  occasion,  a  consulting 
physician,  such  as  a  radiologist,  might 
interview  a  patient  to  gain  additional 
information  about  the  patient's 
condition,  but  this  might  not  amoimt  to 
a  full  scale  history.  Similarly,  the 
radiologist  might  examine  a  patient,  but 
focus  only  on  a  particular  area  of 
concern.  We  are  amending  our 
description  of  a  "consultation"  to  clarify 
that  there  is  no  requirement  that  these 
steps  be  performed. 

Ck>mment:  A  commenter  asked 
whether  the  prohibition  under  section 
1877  of  the  Act  is  triggered  when  a 
physician,  who  has  no  financial 
relationship  with  a  diagnostic  imaging 
center,  initiates  a  referral  to  the  imaging 
center  rather  than  to  a  particular 
radiologist. 

Response:  We  understand  the 
commenter  to  be  asking  whether  the 
consultation  exception  set  forth  in 
section  1877(h)(5)(C)  of  the  Act  apphes 
if  the  request  for  the  consultation  is 
made  to  the  entity  that  employs  or 
contracts  with  a  consulting  radiologist 
rather  than  to  the  consulting  radiologist. 
The  commenter's  main  concern  seemed 
to  be  whether  a  subsequent  request  by 
the  employed  or  contractor  radiologist 
for  diagnostic  radiology  services 
furnished  by  the  imaging  center  would 
be  protected  under  section  1877(h)(5)(C) 
of  the  Act.  We  beUeve  that  under 
section  1877(h)(5)(C)  of  the  Act,  the 
request  for  a  consultation  can  be  made 
to  either  a  particular  radiologist  or  an 
entity.  Also,  if  the  referring  physician 
does  not  have  a  financial  relationship 
with  the  diagnostic  imaging  center,  Uie 
referral  to  the  center  is  not  prohibited 
imder  the  general  prohibition  in  section 
1877(a)  of  the  Act. 

IV.  Physician  Compensation  Under 
Section  1877  of  the  Act:  An  Overview 

Many  pubUc  comments  addressed 
physician  compensation  issues.  The 
statute  touches  on  physician 
compensation  in  several  places:  the 
definition  of  group  practice,  the 
employee  exception,  and  the  personal 
services  exception.  The  interplay  of 
section  1877  of  the  Act  and  physician 
compensation  is  one  of  the  most 
significant  aspects  of  the  self-referral 
law. 

Obviously,  the  issue  of  physician 
compensation  is  of  critical  importance 
to  the  physician  commimity.  As  a 
starting  point,  we  do  not  believe  that  the 
Congress  intended  section  1877  of  the 
Act  to  regulate  physician  compensation 
practices,  except  as  necessary  to 
minimize  financial  incentives  to  refer 
DHS  to  entities  with  which  the 
physicians  have  financial  relationships. 


Having  carefully  studied  the  pubUc 
comments  and  having  reconsidered  the 
statutory  provisions,  the  legislative 
history,  and  our  January  1998  regxdatory 
proposals,  we  believe  the  following 
general  principles  govern  the 
application  of  the  statute  to  the  manner 
in  which  physicians  are  paid: 

•  First,  as  explained  in  section  III.B  of 
this  preamble,  for  purposes  of  section 
1877  of  the  Act,  the  term  "referral"  does 
not  include  DHS  that  are  personally 
performed  by  the  physician.  As  a 
practical  matter,  the  statutory  language 
and  structure  indicate  Congressional 
recognition  that  physicians  are 
commonly  compensated  based  on 
productivity  vdth  respect  to  services 
they  personally  perform. 

•  Second,  with  respect  to  group 
practices,  the  Congress  intended  to 
confer  group  practice  status  on  bona 
fide  group  practices  and  not  on  loose 
confederations  of  physicians  who  come 
together  as  a  "group"  substantially  in 
order  to  capture  the  profits  of  DHS 
imder  the  in-office  ancillary  services 
exception  to  section  1877  of  the  Act.  To 
that  end,  we  proposed  adding  a  "unified 
business"  standard  to  the  group  practice 
definition,  using  the  statutory  authority 
the  Congress  conferred  on  the  Secretary 
to  impose  additional  standards  on  group 
practices.  However,  in  response  to 
comments,  we  have  reconsidered  the 
test  for  a  "unified  business";  the  final 
regulations  under  Phase  I  of  this 
rulemaking  adept  a  considerably  more 
flexible  approach  to  the  same  end. 
Under  Phase  I  of  this  rulemaking,  one  of 
several  characteristics  of  a  "unified 
business"  is  that  the  group's  physician 
compensation  methodologies  are 
established  by  the  centrahzed 
management  of  the  group  practice.  For 
the  limited  purposes  of  establishing  that 
a  group  practice  is  a  unified  business, 
we  think  it  is  appropriate  to  look  at 
physician  compensation  derived  from 
all  sources,  not  just  from  DHS.  However, 
location-  and  specialty-based 
compensation  practices  are  expressly 
permitted  with  respect  to  the 
distribution  of  revenues  derived  from 
services  that  are  not  DHS.  Such 
practices  may  also  be  allowed  for  DHS, 
depending  on  the  circumstances.  (See 
the  discussion  of  the  group  practice 
definition  in  section  VI.C  of  this 
preamble.) 

•  Third,  except  for  the  limited 
purpose  of  determining  whether  a  group 
practice  is  a  unified  business,  the 
physician  compensation  provisions  for 
group  practices  under  section  1877  of 
the  Act  only  affect  the  distribution  of 
revenues  derived  from  DHS.  In  general, 
these  revenues  are  likely  to  comprise  a 
relatively  small  portion  of  the  total 
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revenues  of  most  group  practices.  As  we 
indicated  in  1998.  section  1877  of  the 
Act  does  not  affect  the  distribution  of 
monies  earned  from  other  services. 
From  a  practical  business  standpoint, 
however,  some  group  practices  may  find 
it  impractical  to  segregate  DHS 
revenues.  These  parties  may  find  it 
more  expedient  to  allocate 
compensation  in  accordance  with  the 
methods  permitted  for  DHS  revenues 
under  section  1877  of  the  Act. 

•  Fourth,  the  statute  implicitly 
recognizes  that  solo  practitioners  will 
keep  all  the  profits  from  DHS  that  fit  in 
the  in-office  ancillary  services 
exception,  whether  performed 
personally  or  by  others. 

•  Fifth,  section  1877  of  the  Act 
contemplates  that  physicians — whether 
group  practice  members,  independent 
contractors,  or  employees — can  be  paid 
in  a  manner  that  directly  correlates  to 
their  own  personal  labor,  including 
labor  in  the  provision  of  DHS.  hi  othOT 
words,  "productivity."  as  used  in  the 
statute,  refers  to  the  quantity  and 
intensity  of  a  physician's  own  work,  but 
does  not  include  the  physician's 
fruitfulness  in  generating  DHS 
performed  by  others  (that  is.  the  fruits 
of  passive  activity).  "Incident  to" 
services  are  not  included  in 
productivity  bonuses  imder  the  statute 
unless  the  services  are  incident  to 
services  personally  performed  by  a 
referring  physician  who  is  in  a  bona  fide 
group  practice.  ("Incident  to"  services 
must  meet  the  requirements  of  section 
186l(s)(2)(A)  of  the  Act  and  section   ■ 
2050,  "Services  and  Supplies,"  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 
14-3),  Part  3 — Claims  Process.)  In  the 
case  of  independent  contractors  imder 
the  personal  service  arrangements 
exception  and  employees  under  the 
bona  fide  employment  exception,  the 
amount  of  compensation  for  personal 
productivity  is  limited  to  fair  market 
value  for  the  services  they  personally 
perform.  The  fair  market  value  standard 
in  these  exceptions  acts  as  an  additional 
check  against  inappropriate  financial 
incentives.  (The  personal  service 
arrangements  exception,  as  well  as 
several  other  exceptions,  contains 
additional  restrictions  on  compensation 
that  varies  based  on  the  volume  or  value 
of  referrals.  The  volume  or  value 
standard  is  discussed  in  section  V  of 
this  preamble.) 

•  Sixth,  the  Congress  recognized  that 
in  the  case  of  group  practices,  revenues 
derived  from  DHS  must  be  distributed 
to  the  group  practice  members  in  some 
fashion,  even  though  the  members 
generate  the  DHS  revenue.  However,  the 
Congress  wished  to  minimize  the 
economic  incentives  to  generate 


unnecessary  referrals  of  DHS. 
Accordingly,  the  Congress  permitted 
group  practice  members  (and 
independent  contractors  who  qualify  as 
"physicians  in  the  group  practice")  to 
receive  shares  of  the  overall  profits  of 
the  group,  so  long  as  those  shares  do  not 
dircHCtly  correlate  to  the  voliune  or  value 
of  referrals  generated  by  the  member  or 
"physician  in  the  group  practice"  for 
DHS  performed  by  someone  else.  In 
addition,  the  Congress  permitted  groups 
to  pay  their  physicians  productivity 
bonuses  based  directly  on  personal 
productivity  (including  services 
incident  to  personally  performed 
services),  but  precluded  groups  from 
pajring  group  practice  physicians  any 
productivity  bonus  based  directiy  on 
referrals  of  DHS  performed  by  someone 
else.  As  detailed  below,  we  are 
establishing  under  Phase  I  of  this 
rulemaking  certain  methodologies  that 
describe  compensation  practices  that 
will  be  deemed  to  be  indirectly  related 
to  the  voliune  or  value  of  DHS  referrals 
for  purposes  of  section  1877(h)(4)(B)(i) 
of  the  Act  and  therefore  allowable  under 
section  1877  of  the  Act.  Groups  are  free 
to  develop  their  own  indirect 
methodologies,  but  such  methodologies 
are  subject  to  case-by-case  review. 

V.  "Volume  or  Value"  of  Referrals  and 
"Other  Business  Generated"  Standards: 
An  Overview 

Many  of  the  exceptions  in  section 
1877  of  the  Act  covering  specific  kinds 
of  compensation  arrangements  include 
as  one  element  of  the  exception  a 
requirement  that  the  compensation  not 
take  into  account  the  voliune  or  value  of 
any  referrals  and,  in  some  of  the 
exceptions,  the  further  requirement  that 
the  compensation  not  take  into  account 
other  business  generated  between  the 
parties. 

In  the  preamble  to  the  January  1998 
proposed  regulation,  we  had  interpreted 
this  volume  or  value  standard  as 
follows: 

•  Compensation  could  be  based  on 
units  of  service  (for  example,  "per  use" 
equipment  rentals)  so  long  as  the  units 
of  service  did  not  include  services 
provided  to  patients  who  were  referred 
by  the  physician  receiving  the  payment. 
For  example,  a  physician  who  owned  a 
lithotripter  could  rent  it  to  a  hospital  on 
a  per  procedure  basis,  except  for 
liUiotripsies  for  patients  referred  by  the 
physician-owner;  payments  for  the  use 
of  the  Uthotripter  for  those  patients 
would  have  to  use  a  methodology  that 
did  not  vary  with  referrals. 

•  The  language  "or  other  business 
generated  between  the  parties"  meant 
that  the  payment  in  an  arrangement  had 
to  be  fair  market  value  for  the  services 


expressly  covered  by  the  arrangement 
and  could  not  include  any  payment  for 
services  not  covered  by  the 
arrangement. 

•  Physician  compensation 
arrangements  that  were  fixed  in  amoimt 
but  conditioned  either  expressly  or 
implicitly  on  the  physicians  referring 
patients  to  a  particular  provider  or 
supplier  took  into  account  the  value  or 
volume  of  referrals  within  the  meaning 
of  the  statute. 

After  reviewing  the  comments 
received,  we  are  substantially  revising 
the  regulation  with  respect  to  the  scope 
of  the  volimie  or  value  standard.  Most 
importantly,  we  are  permitting  time- 
based  or  unit-of-service-based 
payments,  even  when  the  physician 
receiving  the  payment  has  generated  the 
payment  through  a  DHS  referral.  We 
have  reviewed  the  legislative  history 
with  respect  to  the  exception  for  space 
and  equipment  leases  and  concluded 
that  the  Congress  intended  that  time- 
based  or  unit-of-service-based  payments 
be  protected,  so  long  as  the  payment  per 
unit  is  at  feir  market  value  at  inception 
and  does  not  subsequently  change 
during  the  lease  term  in  any  maimer 
that  takes  into  accoimt  DHS  referrals.  In 
the  case  of  those  exceptions  that  include 
the  additional  restriction  that  the 
payment  not  take  into  account  "other 
business  generated  between  the 
parties."  the  per  imit  payment  also  may 
not  take  into  account  any  other 
business,  including  non-Federal  health 
care  business,  generated  by  the  referring 
physician.  We  are  interpreting  the 
phrase  "generated  between  the  parties" 
to  mean  business  generated  by  the 
referring  physician  for  purposes  of 
section  1877  of  the  Act. 

Applying  Phase  I  of  this  rulemaking 
to  the  lithotripter  example  noted  aboVe, 
the  "per  use"  rental  payments  would  be 
protected,  even  for  lithotripsies 
'  performed  on  patients  referred  by  the 
physician-owner,  provided  that  the  "per 
use"  rental  payment  was  at  fair  market 
value,  did  not  vary  over  the  lease  term, 
and  met  the  other  requirements  of  the 
rental  exception.  In  other  words,  if  the 
"per  use"  payment  is  fair  market  value, 
we  will  not  require  a  separate  payment 
arrangement  for  use  of  the  equipment  on 
patients  referred  by  the  physician-   • 
owner.  In  determining  whether  the 
initial  "per  use"  payment  is  at  "fair 
market  value,"  we  will  generally  look  to 
the  price  a  hospital  would  pay  to  rent 
the  equipment  from  a  company  that  did 
not  have  any  physician  ownership  or 
investment  (and  thus  was  not  in  a 
position  to  generate  referrals  or  other 
business — DHS  or  otherwise — for  the 
hospital)  in  an  arm's-length  transaction. 
In  some  cases,  all  the  available 
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comparables  or  market  values  may 
involve  transactions  between  entities 
that  are  in  a  position  to  refer  or  generate 
other  business.  In  such  situations,  we 
would  look  to  alternative  valuation 
methodologies,  including,  but  not 
limited  to,  cost  plus  reasonable  rate  of 
return  on  investment  on  leases  of 
comparable  medical  equipment  frnm 
disinterested  lessors.  (The  definition  of 
fair  market  value  is  discussed  in  more 
detail  in  section  VII.B  of  this  preamble.) 

In  the  light  of  our  interpretation  of  the 
volume  or  value  standard  as  permitting 
unit  of  service  or  unit  of  time-based 
payments,  we  have  determined  that  the 
additional  limiting  phrase  "not  taking 
into  account  *  *  *  other  business 
generated  between  the  parties"  means 
simply  that  the  fixed,  fair  market  value 
pa3mient  cannot  take  into  accoimt,  or 
vary  with,  referrals  of  Medicare  or 
Medicaid  DHS  or  any  other  business 
generated  by  the  referring  physician, 
including  other  Federal  and  private  pay 
business.  Simply  stated,  section  1877  of 
the  Act  establishes  a  straightforward  test 
that  compensation  arrangements  should 
be  at  fair  market  value  for  the  work  or 
service  performed  or  the  equipment  or 
space  leased — not  inflated  to 
compensate  for  the  physician's  ability  to 
generate  other  revenues. 

In  order  to  establish  a  "bright  line" 
rule,  we  are  applying  this  interpretation 
of  the  volume  or  value  standard 
uniformly  to  all  provisions  under 
section  1877  of  the  Act  and  part  411 
where  the  language  appears  (for 
example,  the  employee,  personal  service 
arrangements,  rental  of  office  space/ 
equipment,  fair  market  value,  non- 
monetary compensation  under  $300, 
hospital  medical  staff  benefits,  academic 
medical  center  exceptions,  indirect 
compensation  arrangements,  and  the 
group  practice  definition).  The  "other 
business  generated"  restriction  applies 
only  to  those  exceptions  in  which  it 
expressly  appears. 

Consistent  with  this  interpretation, 
we  have  determined  that  we  will  not 
consider  the  volume  or  value  standard 
implicated  by  otherwise  acceptable 
compensation  arrangements  for 
physician  services  solely  because  the 
arrangement  requires  the  physician  to 
refer  to  a  particular  provider  as  a 
condition  of  payment.  So  long  as  the 
payment  is  fixed  in  advance  for  the  term 
of  the  agreement,  is  consistent  with  fair 
market  value  for  the  services  performed 
(that  is,  the  pajrment  does  not  take  into 
account  the  volume  or  value  of  the 
anticipated  or  required  referrals),  and 
otherwise  complies  with  the 
requirements  of  the  applicable 
exception,  the  tact  that  an  employer  or 
a  managed  care  contract  requires 


referrals  to  certain  providers  will  not 
vitiate  the  exception.  Any  such  contract, 
however,  must  expressly  provide 
exceptions  (1)  when  the  patient 
expresses  a  different  choice,  (2)  when 
the  patient's  insurer  determines  the 
provider,  or  (3)  when  the  referral  is  not 
in  the  best  medical  interest  of  the 
patient  in  the  physician's  judgment  We 
caution  that  these  mandatory 
arrangements  could  still  impUcate  the 
anti-Hckback  statute,  depending  on  the 
facts  and  circiunstances. 

Finally,  we  want  to  clarify  that 
ownership  or  investment  interests  that 
are  not  protected  under  sections  1877(b) 
through  (d)  of  the  Act  (and  are  therefore 
compensation  arrangements  under 
section  1877(h)(1)(A)  of  the  Act)  are 
deemed  to  take  into  account  the  value 
or  volume  of  referrals.  We  believe  this 
view  is  consistent  with  the  general 
prohibition  on  investment  and 
ownership  interests  in  the  statute. 

Our  responses  to  comments  follow 
below: 

Comment:  One  commenter  asked  us 
to  clarify  the  statement  in  the  preamble 
of  the  January  1998  proposed  rule  at  63 
FR  1780  that  the  volume  or  value 
standard  that  is  in  the  compensation 
and  other  exceptions  is  uniformly  meant 
to  cover  (and  thus  exclude  from  an 
exception)  other  business  generated 
between  the  parties.  Another 
commenter  asked  us  to  clarify  that  the 
requirement  that  the  compensation  not 
take  into  account  the  volume  or  value  of 
referrals  or  other  business  generated 
between  the  parties  refers  only  to 
referrals  of  DHS. 

Response:  The  discussion  of  the 
phrase  "other  business  generated 
between  the  parties"  in  the  preamble  to 
the  January  1998  proposed  rule  caused 
confusion.  Based  on  our  review  of  the 
legislative  history,  we  believe  that  the 
Congress  intended  the  language  to  be  a 
limitation  on  the  compensation  or 
pajrment  formula  parallel  to  the 
statutory  and  regulatory  prohibition  on 
taking  into  accoimt  referrals  of  DHS 
business.  Simply  stated,  in  the 
provisions  in  which  the  phrase  appears, 
affected  payments  cannot  be  based  or 
adjusted  in  any  way  on  referrals  of  DHS 
or  on  any  other  business  referred  by  the 
physician,  including  other  Federal  and 
private  pay  business. 

Comment:  One  commenter  urged  us 
to  amend  the  language  of  the  regulation 
to  correspond  to  the  extensive 
discussion  of  the  volume  or  value 
standard  in  the  preamble. 

Response:  We  are  modifying  the 
regulation  to  clarify  the  meaning  of  the 
volume  or  value  standard. 

Comment:  One  commenter  asked  us 
to  clarify  that  a  valuation  of  a 


physician's  practice  could  include  the 
value  of  self-generated  DHS  in  the 
purchase  price  as  long  as  the  purchase 
agreement  vras  not  contingent  on  future 
referrals. 

Response:  For  purposes  of  section 
1877  of  the  Act.  the  valuation  of  a 
physician  practice  could  include  the 
value  of  DHS  in  the  purchase  price  if 
the  DHS  provided  by  the  selling 
physician  fit  into  an  exception,  such  as 
the  in-office  ancillary  services 
exception,  and  the  purchase  agreement 
(and  purchase  price)  is  not  contingent 
on  future  referrals.  Depending  on  the 
identity  of  the  purchaser,  however,  the 
inclusion  of  the  value  of  ancillary 
revenues  could  implicate  the  anti- 
kickback  statute. 

Comment:  Several  commenters  asked 
us  to  clarify  that  the  language  requiring 
that  the  payment  be  fixed  in  advance 
and  not  be  determined  in  a  manner  that 
takes  into  account  the  value  or  volume 
of  referrals  or  other  business  generated 
between  the  parties  does  not  require 
that  the  aggregate  compensation  be 
established  in  advance,  but  only  that  the 
methodology  (for  example,  a  rental  per 
use,  or  payment  per  service)  be  fixed  in 
advance. 

Response:  We  are  modifying  the 
regulation  to  make  it  clear  that  the 
aggregate  payment  need  not  be  specified 
in  advance.  However,  if  the  aggregate 
amount  is  not  specified,  the  amount  of 
the  payment  on  a  "per  use,"  "per 
service."  or  "per  time  period"  basis 
must  be  fixed  in  advance.  For  example, 
a  contract  could  include  a  fee  schedule 
for  services,  provided  the  fee  schedule 
is  uniformly  appfied  to  all  services 
provided  to  the  contracting  party.  In 
addition,  the  payment  must  be  ^ir 
market  value  compensation  not  taking 
into  account  the  volume  or  value  of 
referrals  or  other  business  generated  by 
the  referring  physician  either  at 
inception  or  during  the  term  of  the 
agreement. 

Comment:  Commenters  also  wished 
us  to  clarify  whether  the  following 
arrangements  take  into  account  the 
volume  or  value  of  referrals  or  other 
business  generated  between  the  parties: 
(1)  Payments  based  on  a  percentage  of 
gross  revenues;  (2)  pajmients  based  on  a 
percentage  of  collections;  (3)  pa)rments 
based  on  a  percentage  of  expenses;  and 
(4)  payments  based  on  a  percentage  of 
a  fee  schedule. 

Response:  A  compensation 
arrangement  does  not  take  into  account 
the  volume  or  value  of  referrals  or  other 
business  generated  between  the  parties 
if  the  compensation  is  fixed  in  advance 
and  will  result  in  fair  market  value 
compensation,  and  the  compensation 
does  not  vary  over  the  term  of  the 
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arrangement  in  any  manner  that  takes 
into  account  referrals  or  other  business 
generated.  The  first  three  arrangements 
described  by  the  commenters  are  neither 
aggregate  fixed  compensation  amounts, 
nor  fixed  "per  service,"  "per  use,"  or 
"per  time  period"  payment  amounts. 
Percentage  compensation  that  is 
determined  by  calculating  a  percentage 
of  a  fluctuating  or  indeterminate 
amount,  such  as  revenues,  collections, 
or  expenses,  is  not  fixed  in  advance. 
Accordingly,  the  first  three 
arrangements  do  not  meet  the 
requirement  that  compensation  be  fixed 
in  advance.  Whether  the  fourth 
arrangement  mentioned  by  the 
commenters — a  percentage  of  a  fee 
schedule — is  fixed  in  advance 
compensation  depends  on  the 
circumstances.  If  the  percentage 
payments  are  based  on  a  single  fee 
schedule,  such  that  there  is,  in  effect,  a 
single  fixed  fee  for  each  service,  the 
arrangement  meets  the  requirement  that 
the  compensation  be  fixed  in  advance. 
However,  a  percentage  of  fee  schedule 
arrangement  that  bases  payments  on 
multiple  fee  schedules,  such  that  there 
may  be  different  fees  for  a  particular 
service  depending  on  the  ultimate 
payer,  is  not  fixed  in  advance.  Thus,  for 
example,  if  a  physician  has  a  contract 
for  services  with  a  hospital  that  has  a 
chargemaster  for  all  services,  the 
physician  can  be  paid  a  fixed  percentage 
of  that  chargemaster  fee  schedide  for 
each  service.  However,  when  the 
hospital  accepts  different  payment 
amounts  from  different  payers  for  a 
service,  the  physician  cannot  be  paid  a 
percentage  of  those  varying  amounts. 

Comment:  Several  commenters 
requested  that  the  final  rule  make  clear 
that  payments  based  on  "per  use"  or 
"per  service"  meet  the  voliune  or  value 
standard  in  the  exceptions  so  long  as  the 
payments  are  at  fair  market  value  and 
the  "per  use"  or  "per  service"  amoimt 
does  not  change  over  the  term  of  the 
contract  based  on  the  value  or  voliune 
of  referrals  of  DHS.  The  commenters 
stated  that  their  position  was  consistent 
with  the  intent  of  the  Congress  and 
supported  their  position  with  language 
from  the  Conference  Committee  report. 

Response:  As  described  above,  we  are 
modifying  the  regulation  to  reflect  the 
Conference  Committee  report,  H.  Rep. 
No.  213, 103rd  Cong.,  1st  Sess.  814 
(1993).  The  "per  use."  "per  service,"  or 
"per  time  period"  amount  must  reflect 
fair  market  value  at  inception  not  taking 
into  accoimt  the  volume  or  value  of 
referrals  and  must  not  change  over  the 
term  of  the  contract  based  on  the 
voliune  or  value  of  DHS  referrals,  or, 
when  applicable,  other  business  (that  is. 


other  Federal  or  priyate  pay  business) 
generated  by  the  referring  physician. 

Comment:  One  commenter 
specifically  objected  to  our  proposed 
interpretation  that  a  "per  use"  payment 
was  acceptable  except  when  the 
payment  was  for  a  referral  from  a 
physician  with  an  ownership  or 
investment  interest  in  the  equipment. 
According  to  the  commenter,  the 
physician's  ownership  or  investment 
interest  should  not  matter  so  long  as  the 
physician  does  not  have  a  controlling 
interest. 

Response:  We  believe  equipment 
rental  arrangements  are  subject  to  abuse 
whether  the  payment  received  is  only  a 
small  portion  of  the  rental  or  the  entire 
amount.  Control  is  irrelevant;  it  is  the 
financial  incentive  that  has  been  shown 
repeatedly  to  result  in  overutilization. 
Despite  the  obvious  potential  for  abuse, 
given  the  clearly  expressed 
congressional  intent  in  the  legislative 
history,  we  are  permitting  "per  use" 
payments  even  when  the  physician  is 
generating  the  referrals.  We  wish  to 
make  clear  that  these  arrangements  may 
violate  the  anti-kickback  statute. 

Comment:  A  commenter  asked  that 
we  clarify  that  a  hospital  can  lease 
equipment  on  a  "per  use"  basis  to  a 
physician  for  use  in  the  physician's 
practice. 

Response:  A  hospital  can  lease 
equipment  to  a  physician  for  use  in  the 
physician's  practice  on  a  "per  use" 
basis,  provided  the  lease  arrangement 
otherwise  fits  in  the  rental  exception.  As 
noted  above,  these  arrangements  may 
violate  the  anti-kickback  statute. 

Comment:  Many  commenters  objected 
to  our  proposed  interpretation  in  the 
preamble  that  fixed  payments  to  a 
physician  could  be  determined  to  take 
into  account  the  volume  or  value  of 
referrals  if  a  condition  or  requirement 
for  receiving  the  payment  was  that  the 
physician  refer  DHS  to  a  given  entity, 
such  as  an  employer  or  an  affiliated 
entity.  A  number  of  commenters  stated 
that  we  did  not  have  statutory  authority 
for  our  proposed  interpretation.  Some 
commenters  said  these  arrangements 
were  necessary  to  develop  integrated 
networks  and  ensure  qualify  control. 
Another  commenter  stated  that  the 
proposal  would  interfere  with  exclusive 
hospital-based  physician  relationships. 
One  commenter  argued  that  the 
proposed  interpretation  was 
inconsistent  with  the  employee 
exception,  while  yet  another  stated  the 
position  was  inconsistent  with  the 
common  law  duty  of  loyalty  owed  by  an 
employee  to  his  or  her  employer  and  the 
employer's  right  to  set  the  terms  and 
conditions  of  employment.  Another 
commenter  stated  that  the  proposed 


interpretation  would  adversely  impact 
managed  care  arrangements  by,  in  effect, 
requiring  all  managed  care  arrangements 
to  meet  the  physician  incentive  plan 
regulations.  Finally,  a  commenter 
proposed  that  we  allow  entities  to 
require  physicians  to  refer  to  a 
particular  provider  as  part  of  a  contract, 
except  (1)  when  the  patient  expresses  a 
different  choice,  (2)  when  the  patient's 
insurer  determines  the  provider,  or  (3) 
when  the  referral  is  against  the 
physician's  judgment. 

Response:  While  we  believe  that 
payments  tied  to  referral  requirements 
can  be  abused,  we  agree  that  the 
proposed  interpretation  potentially 
would  have  had  far-reaching  effects, 
especially  for  managed  care 
arrangements  and  group  practices.  We 
are  adopting  in  modified  form  the  one 
commenter's  suggestion  for  appropriate 
conditions  listed  in  the  last  sentence  of 
the  comment.  We  believe  the  suggested 
conditions  will  not  impose  a  significant 
burden,  since  they  are  likely  to  be 
required  anyway  under  existing  laws, 
professional  codes,  and  most  contracts. 
Thus,  so  long  as  the  referral  requirement 
does  not  apply  if  a  patient  expresses  a 
different  choice,  the  patient's  insurer 
determines  the  provider,  or  the  referral 
is  not  in  the  best  medical  interest  of  the 
patient  in  the  physician's  judgment  and 
the  payment  to  the  physician  is  fixed  in 
advance  at  fair  market  value  for  the 
services  actually  rendered  and  does  not 
vary  based  on  referrals  or,  when 
applicable,  other  business  generated  by 
the  physician,  the  fact  that  referrals  may 
be  required  to  be  made  to  specific 
providers  will  not  nullify  an  exception. 
Comment:  One  commenter  stated  that 
the  final  rule  should  not  prohibit 
primary  care  case  management 
arrangements. 

Response:  As  discussed  in  the 
preceding  comment,  we  are  no  longer 
viewing  these  arrangements  as  violating 
the  volume  or  value  standard  simply 
because  referrals  may  be  required  to  be 
made  to  certain  providers.  The 
arrangement  would  have  to  meet  the 
other  provisions  of  an  exception. 

Conunent:  According  to  two 
commenters,  many  covenants  not  to 
compete  could  be  called  into  question 
by  the  proposed  interpretation  that  fixed 
payments  tied  to  referral  requirements 
can  violate  the  volume  or  value 
standard,  a  component  of  many  of  the 
exceptions.  The  commenters  argued  that 
these  covenants  are  necessary  adjuncts 
to  many  business  acquisitions  and 
personal  services  or  management 
arrangements  and  urged  us  to  affirm 
their  legitimacy. 

Response:  The  commenters  were 
unclear  as  to  how  the  proposed 
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interpretation  would  have  adversely 
impacted  covenants  not  to  compete.  A 
requirement  to  refer  to  a  specific 
provider  is  different  from  an  agreement 
not  to  establish  a  competing  business.  In 
other  words,  a  covenant  not  to  compete 
might  prevent  a  physician  bom  setting 
up  a  private  practice  or  offering  services 
that  compete  with  the  entify  that 
purchased  his  or  her  practice.  If  an 
agreement  also  included  the 
requirement  that  the  physician  refer 
business  to  the  purchaser,  the  agreement 
would  be  suspect  under  the  anti- 
kickback  statute. 

Comment:  One  commenter  asked  us 
to  clarify  that  the  discussion  in  the 
preamble  about  the  volume  or  value 
standard  applies  not  only  to  its 
interpretation  in  the  context  of  the 
compensation  exceptions,  but  also  to  its 
interpretation  in  the  other  exceptions  in 
which  the  same  language  appears. 

Response:  The  meaning  of  the  volume 
or  value  standard  as  set  forth  in  the 
preamble  and  regulations  text  under 
Phase  I  of  this  rulemaking  applies  to  the 
standard  wherever  it  appears  in  the 
statute  and  regulations. 

Comment:  One  commenter  stated  that 
the  interpretation  of  the  volume  or  value 
standard  in  the  January  1998  proposed 
rule  at  63  FR  1701  would  permit 
hospitals  to  pressure  physicians  to  refer 
to  network  and  other  providers  that  the 
hospitals  own  or  control. 

Response:  It  is  not  clear  from  the 
comment  what  aspect  of  the  proposed 
rule  would  lead  the  conunenter  to 
believe  that  this  kind  of  coercion  would 
occur.  Nonetheless,  section  1877  of  the 
Act  is  Umited  in  its  application  and 
does  not  address  every  abuse  in  the 
health  care  industry.  The  fact  that  a 
particular  arrangement  is  not  prohibited 
by  section  1877  of  the  Act  does  not 
mean  that  the  arrangement  is  not 
abusive;  it  simply  means  that  a  referral 
and  submission  of  a  claim  for  DHS  is 
not  prohibited  under  section  1877  of  the 
Act. 

VI.  Exceptions  Applicable  to 
Ownership  and  Compensation 
Arrangements  (Section  1877(b)  of  the 
Act) 

A.  Physician  Services  (Section 
2877(b)(1)  of  the  Act) 

The  Existing  Law:  Section  1877(b)(1) 
of  the  Act  specifies  that  the  general 
prohibition  under  section  1877  of  the 
Act  does  not  apply  to  services  furnished 
on  a  referral  basis,  if  the  services  are 
physician  services,  as  defined  in  section 
1861(q)  of  the  Act,  and  are  furnished  (1) 
personally  by  another  physician  in  the 
same  group  practice  as  the  referring 
]  )hysician  or  (2)  under  the  personal 


supervision  of  another  physician  in  the 
same  group  practice  as  the  referring 
physician.  Section  1861(q)  defines 
"physicians'  services"  as  "professional 
services  performed  by  physicians, 
including  surgery,  consultation,  and 
home,  office,  and  institutional  calls  (but 
not  including  services  described  in 
subsection  (b)(6)  [certain  intern  and 
resident  services])."  A  physician  is 
defined  in  the  Act  as  a  duly  licensed 
and  authorized  doctor  of  medicine  or 
osteopathy,  doctor  of  dental  surgery  or 
dental  medicine,  doctor  of  podiatric 
medicine,  doctor  of  optometry,  or 
chiropractor  who  meets  certain 
qualifications  specified  in  the  Act.  (See 
section  1861  (r)  of  the  Act.) 

The  August  1995  final  rule 
incorporated  this  provision  in  §411.355 
(General  exceptions  to  the  referral 
prohibition  related  to  both  ownership/ 
investment  and  compensation), 
paragraph  (a)  (Physician  services), 
covering  physician  services  as  defined 
in  §410.20  (Physicians'  services), 
para^aph  (a)  (Included  services).  The 
definition  of  a  physician  service  in 
§  410.20(a)  generally  parallels  the 
definition  in  section  1861(r)  of  the  Act, 
with  the  addition  of  diagnosis  and 
therapy  services.  Under  the  August  1995 
final  rule,  physician  services  need  not 
be  performed  in  any  specific  location. 

The  Proposed  Rule:  The  January  1998 
proposed  rule  retained  §411. 355(a)  as 
set  forth  in  the  August  1995  final  rule. 
In  the  preamble  to  the  January  1998 
proposed  rule,  we  noted  that  the 
exception  would  apply  to  physician 
services  that  constitute  DHS  under 
section  1877  of  the  Act  and  regulations 
and  that  the  exception  in  the  Medicare 
context  would  not  apply  to  services 
performed  by  nonphysicians,  even 
though  furnished  under  a  physician's 
supervision,  such  as  ancillary  or 
"incident  to"  services.  We  interpreted 
"personal  supervision"  to  mean  that  the 
group  practice  physician  must  be  legally 
responsible  for  monitoring  the  results  of 
any  test  or  other  designated  health 
service  and  must  be  available  to  assist 
the  individual  who  is  furnishing  the 
service,  even  though  the  group  practice 
physician  need  not  be  present  while  the 
service  is  being  furnished. 

The  Final  Rule:  In  general,  we  believe 
that  the  physician  services  exception  is 
of  limited  application.  However,  the 
physician  services  exception  does  afford 
protection  for  referrals  of  the  narfow 
class  of  physician  services  that  are 
included  in  the  definitions  of  DHS, 
especially  in  the  area  of  radiology.  (See 
discussion  in  section  VIII.  A  of  this 
preamble.)  The  physician  services 
exception  enables  physicians  in  group 
practices  to  make  referrals  for  physician 


services  that  are  DHS  within  their  group 
practices.  In  addition,  the  in-office 
ancillary  services  exception  may  also 
apply,  depending  on  the  circumstances. 
We  are  interpreting  the  physician 
services  exception  to  apply  to  referrals 
to  (or  referral  services  supervised  by)  a 
member  of  the  group  practice  or  an 
independent  contractor  who  qualifies  as 
a  "physician  in  the  group"  as  defined  in 
§411.351  (Definitions). 

In  particular,  we  are  incorporating  the 
physician  services  exception  in 
§  411.355(a)  as  proposed  in  our  January 
1998  proposed  rule,  with  the  following 
modifications: 

First,  we  are  interpreting  "personal 
supervision"  to  correspond  with  our 
revised  interpretation  of  "direct 
supervision"  in  the  context  of  the  in- 
office  ancillary  services  exception.  (See 
discussion  in  section  VI.B.2  of  this 
preamble.)  We  can  discern  no 
compelling  reason  to  have  separate  and 
potentially  inconsistent  supervision 
standards  in  the  exceptions  under 
section  1877  of  the  Act.  Accordingly, 
the  level  of  supervision  required  under 
the  physician  services  exception  is  the 
level  of  supervision  required  under  the 
payment  and  coverage  rules  applicable 
to  the  particular  physician  service  at 
issue. 

Second,  as  noted  above,  we  are 
expressly  interpreting  the  exception  to 
apply  to  referrals  to  (or  physician's 
services  supervised  by)  a  member  of  the 
group  practice  or  an  independent 
contractor  who  qualifies  as  a  "physician 
in  the  group"  as  defined  in  §411.351. 

Finally,  as  many  have  pointed  out,  the 
physician  services  exception  (unhke  the 
in-office  ancillary  services  exception) 
does  not  cover  referred  services  that  are 
performed  by  the  referring  physician. 
We  believe  this  narrower  scope  of  the 
physician  services  exception  is  evidence 
that  personally  performed  physician 
services  fall  outside  the  scope  of  section 
1877  of  the  Act.  For  this  and  other 
reasons  expressed  elsewhere  in  this 
preamble,  in  §41 1.351  of  Phase  I  of  this 
rulemaking,  we  are  defining  a  "referral" 
for  purposes  of  section  1877  of  the  Act 
to  exclude  referrals  for  work  personally 
performed  by  the  referring  physician, 
and  we  have  made  clear  that  a  referring 
physician  is  not  himself  or  herself  an 
entity  to  which  he  or  she  makes 
referrals. 

Comment:  A  commenter  asked  that 
the  regulations  include  a  clear  provision 
for  providing  compensation  for 
professional  reading  fees  within  an 
outpatient  group  practice  for  diagnostic 
procedures  such  as  EKG,  pulmonary 
function  testing,  EEC,  etc. 

Response:  To  the  extent  that  the 
professional  reading  fees  mentioned  by 
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the  commenter  are  DHS  (see  §411.351). 
the  rules  set  forth  in  these  regulations 
apply.  (We  note,  however,  that 
pulmonary  function  testing  and  EKGs 
and  ECGs  typically  will  not  be  DHS 
unless  furnished  in  a  hospital  setting.) 
First,  if  the  professional  reading  is 
performed  personally  by  the  referring 
physician,  no  referral  occurs  for 
purposes  of  section  1877  of  the  Act 
(though  there  may  still  be  a  referral  of 
the  technical  component).  Second,  if  the 
professional  reading  is  performed  by  a 
physician  other  than  the  referring 
physician,  the  physician  services  and 
in-office  ancillary  services  exceptions 
are  available.  In  the  case  of  a  group 
practice,  physician  compensation  will 
be  governed  by  the  rules  in  §  411.352 
(Group  practice).  Subject  to  those  rules, 
the  physician  performing  the 
professional  reading  may  be  paid 
directly  based  on  his  or  her  personal 
performance  of  professional  services. 
Comment:  A  commenter  expressed 
the  view  that  all  physician  services  are 
excluded  from  the  scope  of  section  1877 
of  the  Act.  The  commenter  asserted  that 
no  evidence  exists  that  the  Congress 
intended  to  include  in  section  1877  of 
the  Act  physician  services  within  the 
meaning  of  section  1861(s)(l)  of  the  Act. 
The  commenter.  therefore,  concluded 
that  including  professional  components 
of  services  is  beyond  the  scope  of 
section  1877  and  our  regiUatdry 
authority. 

Response:  We  disagree.  A  number  of 
the  DHS  enumerated  by  the  Congress  in 
section  1877(h)(6)  of  the  Act  include 
substantial  physician  services 
components,  and  the  Congress  provided 
no  exclusion  or  carve  out.  Indeed,  we 
beheve  the  physician  services  exception 
itself  clearly  evidences  the  Congress's 
recognition  that  the  DHS  categories  set 
forth  in  section  1877(h)(6)  of  the  Act 
include  some  physician  services.  At  the 
very  least,  the  Congress  anticipated  that 
there  might  be  situations  in  which  it 
would  be  difficult  to  demarcate  clearly 
professional  and  technical  components 
of  the  DHS.  For  those  situations,  the 
Congress  provided  an  exception  that 
makes  clear  that  group  practice 
physicians  may  refer  physician  services 
within  their  group  practices  when  the 
conditions  of  the  exception  are  satisfied. 

Comment:  A  commenter  inquired 
whether  the  physician  services 
exception  applies  to  services  performed 
by  a  nonphysician.  In  the  commenter's 
view,  if  the  exception  does  not  apply  to 
these  services,  the  exception  would 
conflict  directly  with  our  other  rules  on 
the  practice  parameters  applicable  to 
nonphysician  practitioners. 

Response:  We  are  cognizant  of  the 
expanding  and  evolving  role  of 


nonphysician  practitioners  in  the  health 
care  delivery  system  for  Medicare 
beneficiaries.  Notwithstanding,  we  are 
not  persuaded  that  an  expansion  of  the 
physicians'  services  exception  is 
appropriate  or,  in  the  light  of  other 
interpretations  set  forth  in  these 
regulations,  necessary  to  accommodate 
the  commenter's  concerns. 

Section  1877(b)(1)  expressly  applies 
only  to  physicians'  services  as  defined 
in  section  1861(q)  of  the  Act.  Section 
186l(q)  of  the  Act  provides  that 
physician  services  are  "professional 
services  performed  by  physicians."  The 
Act  provides  for  Medicare  coverage  for 
certain  services  that  would  be 
physicians'  services  if  furnished  by  a 
physician  when  such  services  are 
performed  by  a  physician  assistant 
(under  the  supervision  of  a  physician) 
or  a  nurse  practitioner  or  clinical  nurse 
specialist  (working  in  collaboration  with 
a  physician)  (see  sections  186l(s)(K)(i) 
and  (s)(K)(ii)  of  the  Act.)  However, 
while  such  services  may  be  identical  to 
physicians'  services,  they  are  not 
physicians'  services  under  section 
1861(q)  of  the  Act.  Congress  has 
provided  for  separate  treatment  of  such 
services  under  the  payment  rules.  To 
define  nonphysician  services  as 
physician  services  for  purposes  of 
section  1877(b)(1)  of  the  Act  would 
distort  Medicare's  overall  payment  and 
coverage  scheme. 

We  are  also  concerned  that  expanding 
the  physicians'  services  exception, 
which  has  no  building  or  billing 
requirements,  to  include  nonphysician 
practitioners'  services  woidd  permit 
group  practices  to  circumvent  the 
requirements  of  the  in-office  ancillary 
services  exception. 

However,  while  we  are  not  including 
nonphysician  services  imder  section 
1877(b)(1)  of  the  Act,  we  have  made 
other  changes  in  the  regulations  that 
address  the  commenter's  concerns. 
Specifically,  we  have  interpreted  the 
direct  supervision  requirement  of  the  in- 
office  ancillary  services  exception  as 
requiring  the  level  of  supervision 
mandated  imder  the  relevant  Medicare 
payment  and  coverage  rules.  See  section 
VII.B.2  of  this  preamble.  In  other  words, 
in  the  case  of  nonphysician 
practitioners,  the  supervision 
requirement  of  the  in-office  ancillary 
services  exception  corresponds  to  the 
superviiion  requirements  applicable  to 
such  practitioners.  Thus,  the  in-office 
ancillary  services  exception  will  cover 
most  referral  DHS  provided  by 
nonphysician  practitioners  in  a  group 
practice  setting  (provided  the 
exception's  building  and  billing 
requirements  are  also  satisfied),  without 


imposing  additional  supervision 
requirements  on  such  practitioners. 

Moreover,  referrals  made  by 
nonphysician  practitioners  generally  do 
not  implicate  section  1877  of  the  Act. 
which  focuses  exclusively  on  referrals 
by  physicians.  However,  if  a  referral 
made  by  a  physician  assistant  or  nurse 
practitioner  (or  other  nonphysician)  is 
directed  or  controlled  by  a  physician, 
we  are  treating  the  referral  as  an  indirect 
referral  made  by  the  directing  or 
controlUng  physician,  who  is.  in  fact, 
the  "referring  physician."  This 
interpretation  is  necessary  to  prevent 
the  use  of  nonphysician  practitioners  to 
circumvent  section  1877  of  the  Act. 

We  believe  these  interpretations 
adequately  address  the  commenter's 
concerns  and  are  consistent  with  the 
statutory  language  and  structure. 
However,  we  invite  public  comments  as 
to  the  need  for  a  further  exception  for 
referred  DHS  performed  by 
nonphysician  practitioners  in  a  group 
practice  setting. 

Comment:  A  commenter  sought 
clarification  as  to  the  treatment  of 
"incident  to"  services  under  the 
physicians'  services  exception.  The 
commenter  believed  that  unless 
"incident  to"  services  are  included  in 
the  exception,  the  exception  would 
conflict  with  other  payment  and 
coverage  rules. 

Response:  We  are  interpreting  the 
physicians'  services  exception  to  apply 
only  to  "incident  to"  services  (as 
defined  in  §411.351)  that  are  physician 
services  under  section  186l(q).  All  other 
"incident  to"  services  would  need  to 
qualify  under  the  in-office  ancillary 
services  or  another  exception. 

Comment:  A  commenter  suggested 
that  the  term  "physician"  should  be 
defined  in  the  regulations. 

Response:  The  Act  defines 
"physician"  in  section  1861(r).  We  agree 
that  it  would  be  helpful  to  incorporate 
this  definition  into  these  regulations 
and  are  doing  so. 

B.  In-office  Ancillary  Seivices  (Section 
1877(b)(2)  of  the  Act) 

The  Existing  Law:  We  have  divided 
our  discussion  of  the  in-offic»ancillary 
services  exception  into  foiu-  subsections 
that  correspond  with  the  statutory 
structure:  DHS  included  in  the  in-office 
ancillary  services  exception, 
supervision,  building  requirements,  and 
billing  requirements.  The  relevant 
provisions  of  the  existing  law  are 
described  in  each  subsection  below. 

The  Proposed  Rule:  The  relevant 
provisions  of  the  proposed  rule  are 
described  in  each  subsection  below. 

The  Final  Rule:  Many  commenters 
were  highly  critical  of  the  January  1998 
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proposed  rule's  interpretation  of  the 
exception  for  in-office  ancillary 
services,  contending  that  the  rule  was 
arbitrary,  inconsistent  with  our  existing 
policies,  and  inefficient.  We  have 
revisited  the  premises  of  the  January 
1998  proposed  rule,  reexamined  the 
statutory  language  and  legislative 
history,  and  restructiued  the  exception. 
The  in-office  ancillary  services 
exception  in  Phase  I  of  this  rulemaking 
is  consistent  with  the  language  of 
section  1877  of  the  Act  and  the 
organization  and  operatioii  of  many 
modem  physicians'  offices.  While  in 
most  respects  the  exception  is  broader 
and  administratively  simpler  than  the 
proposed  exception,  we  have 
substantially  limited  the  ability  of  group 
practices  to  use  part-time  arrangements 
to  provide  DHS  in  buildings  or  facilities 
in  which  they  do  not  routinely  provide 
a  wide  range  of  services.other  than 
Federal  or  private  pay  DHS. 

In  revising  the  exception,  we  were 
cognizant  of  several  key  considerations. 
First,  the  Congress  clearly  was 
concerned  widi  regulating  physicians' 
ordering  of  DHS,  even  in  the  context  of 
their  own  practices;  otherwise,  a 
detailed  exception  would  not  have  been 
necessary.  Second,  the  Congress 
intended  to  protect  some  in-office 
ancillary  services  provided  they  were 
truly  ancillary  to  the  medical  services 
being  provided  by  the  physician  or 
group;  otherwise,  the  Congress  would 
not  have  created  the  exception.  Finally, 
we  beheve  the  boundaries  of  the 
exception  as  intended  by  the  Congress 
are  best  expressed  in  the  building 
requirement  in  section  1877(b)(2)(A)(ii) 
of  the  Act,  which  permits  DHS  to  be 
provided  in  the  same  building  where 
the  physicians  provide  their  regular 
medical  services,  or,  in  the  case  of  a 
group  practice,  in  a  central  DHS 
building. 

Based  on  those  considerations,  we 
have  revised  the  in-office  ancillary 
services  exception  to  permit  the 
provision  of  DHS  in  the  same  building 
in  which  a  group  or  a  physician 
routinely  provides  the  full  range  of  the 
group's  or  physician's  medical  services 
with  a  minimimi  of  restrictions.  In 
general,  the  final  exception  will  protect 
shared  DHS  facilities,  so  long  as  the 
physicians  or  groups  that  share  the 
facility  also  routinely  provide  their  full 
range  of  services  in  the  same  building. 
Moreover,  in  certain  circumstances, 
part-time  practitioners  would  be 
permitted  to  share  the  DHS  facility,  as 
long  as  they  are  also  providing  medical 
services  they  routinely  provide  that  are 
not  DHS  (whether  Federal  or  private 
pay).  Coupled  with  a  relaxation  of  the 
proposed  supervision  requirement 


described  below,  we  beheve  the  final 
exception  captures  what  the  Congress 
intended  to  protect. 

What  will  not  be  protected  by  Phase 
I  of  this  rulemaking  are  a  number  of 
part-time,  intermittent  arrangements 
that  functionally  are  nothing  more  than 
shared  off-site  facihties.  Many  of  these 
part-time,  off-site  ancillary  services 
arrangements  are  inconvenient  for 
patients  both  as  to  location  and  time, 
and  are  created  by  physicians 
principally  to  captiu-e  revenue  rather 
than  to  enhance  patient  care.  To 
preclude  such  arrangements,  and  as  a 
coimter-balance  to  allowing  certain 
shared  facihties,  we  have  interpreted 
the  same  building  requirement  as 
including  a  "full  range  of  services" 
condition,  and  the  centralized  building 
requirement  as  requiring  exclusivity. 
These  interpretations  are  consistent 
with  the  statutory  language  and 
structure.  To  the  extent  the  January 
1998  proposed  rule  would  have 
permitted  these  arrangements,  it  is  no 
longer  opwrative.  To  qualify  imder  the 
"centralized  building"  standard,  Phase  I 
of  this  rulemaking  wdll  require,  among 
other  things,  the  group  practice  to  own 
or  lease  and  use  the  space  exclusively 
on  a  full-time  basis. 

In  addition  to  the  changes  to  the 
"building"  requirements,  the  exception 
for  in-office  ancillary  services  imder 
Phase  I  of  this  rulemaking  contains  a 
number  of  other  significant  changes  (all 
described  in  more  detail  in  the  relevant 
comments  and  responses  sections  that 
follow): 

•  Significantly  expanding  the  scope 
of  services  potentially  included  in  the 
in-office  ancillary  services  exception 
by — (1)  making  clear  that  outpatient 
prescription  drugs  may  be  "furnished" 
in  the  office,  even  if  they  are  used  by  the 
patient  at  home;  (2)  explicitly 
permitting  external  ambulatory  infusion 
pumps  that  are  DME  to  be  provided 
under  the  in-office  ancillary  services 
exception;  (3)  making  clear  that 
chemotherapy  infusion  drugs  may  be 
provided  under  the  in-office  ancillary 
services  exception  through  the 
administration  or  dispensing  of  the 
drugs  to  patients  in  the  physician's 
office;  and  (4)  creating  a  new  exception 
for  certain  items  of  durable  medical 
equipment  (DME)  furnished  in  a 
physician's  office  for  the  convenience  of 
the  physician's  patients. 

•  Substantially  modifying  the  "direct 
supervision"  requirement  to  conform  it 
to  relevant  Medicare  and  Medicaid 
payment  and  coverage  rules  for  the 
specific  service,  in  keeping  with  our 
premise  that  the  Congress  did  not 
intend  to  revamp  radically  the  provision 


of  ancillary  services  in  physicians' 
offices. 

•  Allowing  independent  contractors 
to  provide  the  requisite  supervision, 
provided  they  are  "physicians  in  the 
group  practice,"  meaning  that  they  have 
contracted  with  the  group  practice  to 
treat  group  practice  patients  on  group 
premises  and  have  reassigned  their 
claims  to  the  group  under  §  424.80  of 
these  regulations  (as  further  explained 
in  section  3060,  "Reassignment."  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 
14-3),  Part  3— Claims  Process). 

Additional  revisions  and 
modifications  to  the  rule  are  addressed 
in  the  discussion  below.  The  discussion 
is  divided  into  four  subparts:  the  scope 
of  DHS,  supervision,  building 
requirements,  and  billing  requirements. 
The  discussion  of  each  subpart  contains 
summaries  of  pubUc  comments  and  our 
responses  to  them. 

1.  Scope  of  Designated  Health  Services 
That  Can  Be  In-Office  Ancillary  Services 

The  Existing  Law:  As  a  threshold 
matter,  the  DHS  that  are  potentially 
protected  by  the  in-office  ancillary 
services  exception  are  any  of  the  DHS 
enumerated  in  section  1877(h)(6)  of  the 
Act.  except  DHS  specifically  excluded 
from  the  exception  under  section 
1877(b)(2)  of  the  Act.  Excluded  are  all 
parenteral  and  enteral  nutrients, 
equipment,  and  supplies  (PEN)  and 
DME  (except  for  infusion  pumps,  which 
remain  ehgible  for  the  exception). 
Referrals — in-office  or  otherwise — for 
services  that  are  not  DHS  need  not  fit  in 
the  exception,  since  they  do  not 
implicate  the  statute.  The  scope  of 
services  that  are  considered  to  be  DHS 
is  discussed  in  section  Vm.  A  of  this 
preamble. 

The  Proposed  Rule:  We  proposed  that 
DHS  would  be  considered  furnished  in 
the  location  where  the  service  was 
actually  performed  or  where  a  patient 
receives  and  begins  using  an  item.  We 
also  proposed  expanding  the  category  ot 
DHS  included  in  the  in-office  ancillary 
services  exception  to  include  crutches, 
provided  the  physician  does  not  mark 
up  the  cost  of  the  crutches. 

The  Final  Rule:  First,  we  are  revising 
the  rule  to  provide  that  services  will  be 
considered  "furnished"  for  purposes  of 
the  exception  (1)  in  the  location  where 
the  service  is  actually  performed  upon 
a  patient  or  (2)  when  an  item  is 
dispensed  to  a  patient  in  a  manner  that 
is  sufficient  to  meet  Medicare  billing 
and  coverage  rules.  This  change  will 
make  application  of  the  rule  clearer  in 
the  case  of  outpatient  prescription  drugs 
and  ambulatory  infusion  pumps  that  are 
DME.  Second,  in  the  interests  of  patient 
convenience,  we  are  using  our 
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regulatory  authority  under  section 
1877(b)(4)  of  the  Act  to  expand  the 
exception  to  include  certain  DME, 
including  crutches,  canes,  walkers,  and 
folding  manual  wheelchairs,  that  meet 
conditions  set  forth  in  the  regulations. 
(Braces  and  collars  are  orthotics  and. 
thus,  may  Jilready  qualify  under  the 
statute  for  the  in-office  ancillary 
services  exception.)  These  conditions 
generally  will  require  that — (1)  the  items 
are  DME,  such  as  canes,  crutches, 
walkers,  and  folding  wheelchairs,  that  a 
patient  uses  to  ambulate  in  order  to 
leave  the  physician's  office;  (2)  the 
items  are  furnished  in  a  building  that 
meets  the  "same  building"  requirements 
of  section  1877(b)(2)  of  the  Act  and 
§  41 1 .355(b){2)(i)  as  part  of  the  treatment 
for  the  specific  condition  for  which  the 
physician-patient  encounter  occurred; 

(3)  the  items  must  be  furnished 
personally  by  the  physician  who 
ordered  the  DME,  by  another  physician 
in  the  group  practice,  or  by  an  employee 
of  the  physician  or  the  group  practice; 

(4)  the  physician  who  furnishes  the 
DME  must  meet  all  DME  supplier 
standards;  (5)  the  arrangement  does  not 
violate  the  anti-kickback  statute;  (6)  the 
billing  and  claims  submission  for  the 
DME  complies  with  all  applicable  laws 
and  regulations;  and  (7)  all  other 
requirements  of  the  in-office  ancillary 
services  exception  are  satisfied.  We  are 
similarly  excepting  blood  glucose 
monitors. 

We  are  withdrawing  our  proposal  that 
physicians  not  mark  up  these  items 
when  provided  in-office  to  their 
patients;  we  believe  the  ciirrent  DME 
Regional  Carrier  (DMERC) 
reimbursement  provisions  provide 
sufficient  cost  containment  controls.  We 
believe  these  limited  modifications  to 
the  DME  exclusion  will  promote  quality 
of  patient  care  without  any  significant 
increased  risk  of  patient  or  program 
abuse. 

Finally,  with  respect  to  infusion 
pumps  (other  than  pumps  that  are  PEN 
equipment  or  supplies),  we  are 
including,  under  Phase  I  of  this 
rulemaking,  the  furnishing  of  external 
ambulatory  infusion  piunps  as  in-office 
ancillary  services  covered  by  the 
exception  (which  uses  the  generic  term 
"infusion  pumps"),  provided  all  other 
conditions  of  the  exception  are  satisfied. 
Because  they  are  specifically  included 
in  the  statutory  exception,  external 
ambulatory  infusion  pumps  need  not 
meet  the  added  requirements  for  DME 
outlined  in  the  preceding  paragraph. 

Comment:  A  hospital-based 
pathologist  in  a  hospital  with  a  full- 
service  laboratory  lu^ed  that  the  in- 
office  ancillary  services  exception 
should  not  protect  laboratories  based  in 


physicians'  offices.  The  pathologist 
asserted  that  these  laboratories  are 
merely  enterprises  that  enable 
physicians  to  profit  from  referrals  for 
laboratory  tests  and  create  unfair 
competition  for  pathology  laboratories 
that  are  not  owned  by  physicians.  The 
pathologist  expressed  skepticism  about 
the  justification  proffered  by  many 
physicians  that  in-office  laboratories 
exist  for  the  convenience  of  patients, 
noting  that,  in  his  case,  his  hospital 
laboratory  is  located  directly  across  the 
street  from  the  offices  of  physicians 
with  in-office  laboratories. 

Response:  Despite  the  fact  that 
physician-owmed  or  controlled 
laboratories  and  other  DHS  facilities 
may  competitively  disadvantage  entities 
that  do  not  have  physician  ownership  or 
control,  the  Congress  made  a  policy 
determination  not  to  apply  the 
prohibition  under  section  1877  of  the 
Act  to  DHS  referrals  that  occur  within 
the  parameters  of  a  physician's  or  group 
practices'  own  medical  practice, 
provided  these  referrals  fit  squarely  in 
an  exception  under  section  1877  of  the 
Act. 

Comment:  The  in-office  ancillary 
services  exception  applies  to  DHS  that 
are  "furnished"  in  accordance  with 
certain  statutory  conditions.  A  nxunber 
of  conunenters  objected  to  our 
interpretation  that  the  term  "furnished" 
excluded  items  provided  to  a  patient  (or 
delivered  to  a  patient's  home)  that  are 
meant  to  be  used  at  home  rather  than  in 
the  physician's  office.  The  commenters 
observed  that  such  a  rule  does  not  make 
sense  in  the  case  of  outpatient 
prescription  drugs,  which  are 
commonly  dispensed  to  patients  for 
later  consumption  at  home. 

Response:  In  general,  we  believe  the 
Congress  intended  to  exclude  from  the 
reach  of  the  statute  only  items  and 
services  provided  (or  used,  as  the  case 
may  be)  in  the  physician's  office. 
However,  we  believe  that  our  definition 
of  those  circumstances  can  be  simplified 
to  accommodate  the  provision  of 
outpatient  prescription  drugs,  as  well  as 
ambulatory  infusion  piunps  that  are 
DME.  Accordingly,  we  are  revising  the 
rule  to  provide  that  services  will  be 
considered  "furnished,"  for  purposes  of 
the  exception,  in  the  location  where  the 
service  is  actually  performed  upon  a 
patient  or  where  an  item  is  dispensed  to 
a  patient  in  a  manner  that  is  siifficient 
to  meet  the  Medicare  billing  and 
coverage  rules. 

Comment:  One  commenter  suggested 
that  we  should  make  clear  that  so  long 
as  the  in-office  ancillary  services 
exception  is  met,  discoimts  on  drugs  do 
not  need  to  be  passed  on  to  Medicare. 


Response:  Nothing  in  section  1877  of 
the  Act  or  these  regulations  is  intended 
to  require  physicians  to  pass  discoimts 
on  to  the  Medicare  program.  Whether  a 
discoimt  must  be  passed  on  to  the 
program  by  physicians  or  others 
remains  the  subject  of  other  statutory 
and  regulatory  provisions. 

Comment:  Commenters  requested 
clarification  that  the  furnishing  of 
chemotherapy  drugs  can  meet  the  in- 
office  ancillary  services  exception. 
Commenters  also  sought  clarification 
with  respect  to  chemotherapy-related 
laboratory  tests,  x-rays,  and  prescription 
drugs  that  are  secondary  to  the 
provision  of  chemotherapy. 

Response:  Chemotherapy  infusion 
drugs  and  ancillary  laboratory  tests,  x- 
rays,  and  prescription  drugs  are  DHS  for 
purposes  of  section  1877  of  the  Act  that 
may  be  provided  by  physicians  as  in- 
office  ancillary  services  if  all  of  the 
conditions  of  the  exception  are  satisfied. 
In  light  of  the  changes  we  are  making  in 
Phase  I  of  this  rulemaking — including 
revisions  to  the  definition  of  "furnish" 
and  to  the  supervision  requirement  in 
§411. 355(b)(5) — we  believe  the 
exception  is  sufficiently  broad  to 
accommodate  virtually  all  existing 
arrangements  for  the  provision  of 
chemotherapy  drugs  and  related 
services  to  patients  in  physicians' 
offices.  Under  Phase  I  of  this 
rulemaking,  referrals  for  chemotherapy 
infusion  drugs  may  be  protected  by  the 
in-office  ancillary  services  exception  if 
they  are  administered  or  dispensed  to 
patients  in  the  referring  physician's 
office  (or  through  the  referring 
physician's  group  practice)  in 
accordance  with  the  supervision 
requirements  already  imposed  by  the 
Medicare  program.  We  anticipate  no 
appreciable  disruption  of  chemotherapy 
services  to  Medicare  or  other  patients  as 
a  residt  of  Phase  I  of  this  rulemaking. 

Comment:  A  commenter  sought 
clarification  whether  the  furnishing  of 
allergen  treatment  sets  would  be 
protected  imder  the  in-office  ancillary 
services  exception. 

Response:  "The  provision  of  allergen 
treatment  sets  is  protected  by  the  in- 
office  ancillary  services  exception  so 
long  as  all  of  die  conditions  of  the 
exception  are  satisfied.  We  believe  that 
the  dianges  in  Phase  I  of  this 
rulemaking  to  the  definition  of 
"furnish"  in  §  411.355(b)(5)  and  the 
supervision  requirements  make  clear 
that  allergen  treatment  sets  may  be 
furnished  to  patients  under  the  in-office 
ancillary  services  exception. 

Comment:  A  number  of  commenters 
questioned  the  scope  of  our  proposed 
extension  of  the  in-office  ancillary 
services  exception  to  include  the 
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furnishing  of  crutches  (DME  being 
otherwise  excluded  by  statute).  The 
proposed  extension  would  permit 
physicians  to  provide  crutches  if  they 
make  no  profit  cm  them  and  otherwise 
meet  certain  criteria.  We  proposed  that 
the  physician  could  bill  only  for  the  cost 
of  acquiring  amisupplying  the  crutches. 
Commenters  were  confused  as  to  how 
these  costs  would  be  determined  and 
foimd  the  proposal  to  be  unnecessarily 
restrictive.  In  addition,  commenters 
wondered  why  crutches  were  included, 
but  not  canes,  walkers,  collars,  splints, 
and  the  like.  Other  commenters 
variously  sought  inclusion  of  other 
DME.  including  DME  for 
rheumatological  conditions,  orthopedic 
DME.  and  blood  glucose  monitors. 
Commenters  suggested  various 
measures  for  determining  when  DME 
should  be  permitted  as  an  in-office 
ancillary  service.  One  commenter 
proposed  that  whatever  test  we  adopt 
should  take  into  account  the  following: 
(1)  the  intended  use  of  the  item  (that  is. 
whether  the  item  is  an  integral  element 
in  the  customary  continuum  of  patient 
care);  (2)  the  cost  of  the  item  (that  is.  fair 
market  value  or  a  dollar  cap);  (3)  the 
life-expectancy  of  the  item  (that  is. 
whether  items  are  limited  to  one-time 
prescriptions  for  5  or  6  weeks);  and  (4) 
physician  instruction  (that  is.  whether 
some  physician  instruction  in  the  use  of 
the  item  is  required).  Other  commenters 
proposed  dollar  caps  as  a  means  of 
excluding  from  the  exception  physician- 
directed  sales  of  expensive  wheelchairs, 
beds,  and  other  pieces  of  equipment  on 
which  markups  are  significant. 

Response:  In  the  interest  of  patient 
convenience,  we  are  using  our 
regulatory  authority  under  section 
1877(b)(4)  of  the  Act  to  expand  the  in- 
office  ancillary  services  exception  to 
include  certain  DME.  including 
crutches,  canes,  walkers,  and  folding 
wheelchairs,  that  meet  conditions  set 
forth  in  the  regulation  (in  our  January 
1998  proposed  rule,  we  proposed  a 
more  limited  exception  for  crutches 
only).  (Braces  and  collars  are  classified 
as  orthotics  and  already  potentially 
qualify  under  the  statute  for  the  in-office 
ancillary  services  exception;  splints  are 
covered  under  section  1861(s)(5)  of  the 
Act  and  are  not  included  in  any 
category  of  DHS.)  In  doing  so,  we  are 
concerned  primarily  with  enabling  the 
patient  to  depart  from  the  physician's 
office.  The  narrow  scope  of  this 
expansion  and  the  fact  that  the  need  for 
ambulation  equipment  is  objectively 
verifiable  mitigate  the  potential  for 
overutilization. 

For  somewhat  different  reasons,  we 
are  also  creating  an  exception  to  permit 
blood  glucose  monitors  (and  one  starter 


set  of  testing  strips  and  lancets, 
consisting  of  no  more  than  100  of  each; 
this  number  is  at  least  one  month's 
supply)  to  be  provided  under  the  in- 
office  ancillary  services  exception 
(under  the  audiority  granted  in  section 
1877(b)(4)  of  the  Act).  In  l^t  of  section 
4105  of  the  BBA  1997.  which  added  a 
Medicare  benefit  for  diabetes  self- 
management  training  services,  we  do 
not  believe  that  the  Congress  intended 
the  physician  self-referral  law  to 
interfere  with  a  physician's  efforts  to 
provide  blood  glucose  monitors  to 
patients.  Therefore,  the  in-office 
ancillary  services  exception  may  be 
used  by  a  physician  or  group  practice  to 
furnish  a  blood  glucose  monitor  and  a 
starter  set  of  strips  and  lancets  if  the 
physician  or  group  furnishes  outpatient 
diabetes  self-management  training  to 
patients  for  whom  the  blood  glucose 
monitors  are  furnished. 

While  conunenters  sought  the 
inclusion  in  this  exception  of  various 
other  items  of  DME,  we  decline  to 
extend  the  in-office  ancillary  services 
exception  further.  To  do  so  woiUd.  in 
essence,  vitiate  the  congressional 
determination  to  exclude  DME  from  the 
in-office  ancillary  services  exception. 
We  do  not  find — and  we  believe  that  the 
Congress  did  not  find— that  the  in-office 
furnishing  of  other  DME  would  pose  no 
risk  of  fraud  or  abuse,  as  required  imder 
section  1877(b)(4)  of  the  Act. 

Having  considered  the  various 
suggestions  made  by  the  commenters, 
we  are  adopting  the  following 
conditions  for  DME  provided  as  an  in- 
office  ancillary  service  (these  conditions 
being  in  addition  to  all  other  conditions 
of  the  exception): 

•  The  item  is  one  that  a  patient 
requires  for  the  purposes  of  ambulating, 
uses  in  order  to  depart  from  the 
physician's  office,  or  is  a  blood  glucose 
monitor  (including  one  starter  set  of  test 
strips  and  lancets). 

•  The  item  is  furnished  in  a  building 
that  meets  the  "same  building" 
requirements  in  the  in-office  ancillary 
services  exception  as  part  of  the 
treatment  for  the  specific  condition  for 
which  the  physician-patient  encounter 
occurred. 

•  The  item  is  furnished  personally  by 
the  physician  who  ordered  the  DME,  by 
another  physician  in  the  group  practice, 
or  by  an  employee  of  the  physician  or 
the  group  practice. 

•  A  physician  or  group  practice  that 
furnishes  the  DME  meets  all  DME 
supplier  standards  located  in  paragraph 
(c)  of  §424.57  (Special  payment  rules 
for  items  furnished  by  DMEPOS 
suppliers  and  issuance  of  DMEPOS 
supplier  billing  numbers). 


•  The  arrangonent  does  not  violate 
the  anti-kickback  statute  or  any  law  ca 
regulation  governing  billing  and  claims 
submission.  (This  condition  is  necessary 
to  meet  the  "no  risk  of  fraud  or  abuse" 
standard  in  1877(b)(4)  of  the  Act.) 

•  All  other  requirements  of  the  in- 
office  ancillary  services  exception  are 
satisfied. 

We  agree  with  the  commenters  that 
our  proposal  with  respect  to  not 
marking  up  costs  was  confusing  and 
lumecessarily  restrictive,  and  we  are  not 
adopting  it.  While  we  find  the 
commenters'  suggestions  for  doUar  caps 
on  DME  items  attractive,  we  have 
concluded  that  it  is  not  feasible  to 
devise  dollar  caps  that  would 
appropriately  include  low-value  DME 
and  exclude  high-value  DME  in  all  cases 
(for  example,  a  $150  limit  might  be  high 
for  some  types  of  DME  and  low  for 
others).  Upon  further  reflection,  we 
believe  the  current  DMERC 
reimbursement  provisions  provide 
sufficient  cost  containment  controls, 
with  respect  to  these  items  of  DME  we 
are  including  in  the  exception.  We 
believe  the  modifications  to  the  DME 
exclusion  that  we  are  making  will 
promote  quality  of  patient  care  without 
any  significant  increased  risk  of  patient 
or  program  abuse. 

Findly,  we  note  with  respect  to  DME 
furnished  in  physicians'  offices  that 
these  arrangements  remain  subject  to 
oiu  conditions  of  participation  for  DME 
suppliers  and  other  applicable  payment 
and  coverage  rules. 

Conunent:  A  commenter  asked  that 
the  final  rule  address  whether  the  use  of 
consignment  closets  as  a  means  of 
providing  DME  in  a  physician's  office 
implicates  section  1877  of  the  Act.  For 
example,  a  surgeon  enters  into  an 
arrangement  for  a  DME  supplier  to  rent 
space  (for  example,  a  closet)  in  the 
surgeon's  office  at  fair  market  value 
under  a  lease  that  meets  the  rental 
exception.  The  technician  who 
measiu«s  for  braces  or  DME  supplies  is 
a  shared  employee  of  the  siugeon's 
practice  and  the  supplier,  with  the 
supplier  paying  for  the  time  the 
technician  spends  measuring  the  braces 
and  supplying  DME.  The  billing  is  done 
by  the  supplier.  The  commenter 
asserted  that  in  this  example,  there  is  no 
financial  relationship  because  the 
siurgeon  does  not  bill  Medicare. 

Response:  If  the  lease  fits  squarely  in 
the  rental  exception  and  the 
arrangement  for  the  personal  services  of 
the  technician  fits  squarely  in  the 
personal  service  arrangements 
exception,  the  "consignment  closet" 
arrangement  described  in  the  preceding 
comment  may  not  create  a  prohibited 
financial  relationship  imder  section 
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1877  of  the  Act.  We  wish  to  clarify  that 
this  result  does  not  depend  on  whether 
the  physician  bills  Medicare.  To  the 
contrary,  the  essential  prohibition  under 
section  1877  of  the  Act  is  on  physicians 
making  referrals  to  entities  with  which 
they  have  prohibited  financial 
relationships  and  on  those  entities 
billing  Medicare.  Nothing  in  this  rale  is 
intended  to,  or  should  be  interpreted  as, 
legitimizing  consignment  closet 
arrangements.  These  arrangements  raise 
significant  questions  under  other  legal 
authorities,  including  the  anti-kickback 
statute  and  our  supplier  standards. 
Physicians  and  suppliers  who  are 
considering  "consignment  closet" 
arrangements  would  be  well-advised  to 
read  the  OIG's  Special  Fraud  Alert  on 
the  Rental  of  Physician  Office  Space  by 
Persons  or  Entities  to  Which  They  Refer 
published  in  the  Federal  Register  on 
February  24,  2000  (65  FR  9274). 

Comment:  One  commenter  expressed 
concern  about  the  interaction  of  section 
1877  of  the  Act  and  the  proposed  siuety 
bond  rule  that  would  exempt  physicians 
from  the  surety  bond  requirement  if 
they  provide  DME  incident  to  patient 
care.  Specifically,  the  comments  asked 
whether  we  believe  that  physicians  are 
allowed  to  disburse  DME,  orthotics,  and 
prosthetics  incident  to  patient  care 
without  violating  the  provisions  of 
section  1877  of  tibe  Act  and  whether 
these  provisions  are  applicable  if  a 
physician  has  a  surety  bond. 

Response:  Section  1877  requirements 
under  the  exception  exist  wholly  apart 
frtim  other  requirements  of  law  that  may 
apply.  In  addition,  the  commenter  is 
mistaken  in  asserting  that  we  proposed 
to  exempt  physicians  who  funiish  DME 
in  their  offices  from  the  proposed  surety 
bond  requirements  that  woiild  apply  to 
all  suppliers.  We  assume  that  the 
conunenter  is  referring  to  our  proposed 
rule  concerning  supplier  standards  that 
was  published  on  January  20, 1998  (63 
FR  2926).  Such  an  exception  is  not 
included  in  the  proposed  rule. 

(Jomment:  Oncologists  complained 
that  the  proposed  regulations — which 
interpreted  the  in-office  ancillary 
services  exception  as  applying  only  to 
infusion  pumps  that  are  implanted  in  a 
physician's  office — would  prohibit  them 
from  furnishing  external  ambiilatory 
infusion  pumps  to  their  patients, 
contravening  clear  congressional  intent 
and  causing  substantial  inconvenience 
to  patients.  External  ambulatory 
infusion  pumps  are  used  to  administer 
chemotherapy  agents  and  pain 
medication  to  cancer  patients.  The 
pumps  are  typically  fill.ed  in  the 
oncologist's  office,  and  the  drug  flow  is 
ordinarily  initiated  before  the  patient 
leaves  the  office.  The  statutory  in-office 


ancillary  services  exception  excludes 
DME  (which  typically  is  used  by 
patients  in  their  homes),  but  includes 
"infusion  pumps."  Thus,  the 
coramenters  asserted  that  the  plain 
language  of  the  exception  indicates  clear 
congressional  intent  to  authorize 
physicians  to  furnish  a  certain  category 
of  DME — infusion  piunps — to  patients, 
even  though  those  pumps  will  be  used 
at  home. 

Response:  We  agree.  The  statute  uses 
the  general  term  "infusion  pumps."  We 
are  revising  the  regulation  in 
§411. 355(b)  to  make  clear  that  the  in- 
office  ancillary  services  exception 
protects  external  ambulatory  infusion 
pumps  (other  than  pumps  that  are  PEN 
equipment  or  supplies)  that  are  filled  or 
serviced  in  the  physician's  office,  even 
though  the  patient  uses  them  at  home. 
However,  the  in-office  ancillary  services 
exception  does  not  protect  an  infusion 
pump  that  is  used  to  deliver  PEN 
because  that  pump  is  not  classified  as 
DME,  but  is  considered  PEN.  PEN  is 
categorically  excluded  from  the 
exception  under  section  1877(b)(2)  of 
the  Act.  The  statutory  language 
addressing  infusion  piunps  in  the  in- 
office  ancillary  services  exception 
applies  only  to  DME. 

Comment:  Two  commenters  requested 
clarification  as  to  the  application  of  the 
in-office  ancillary  services  exception  to 
home  care  physicians  who  primarily 
treat  patients  in  their  homes.  These 
commenters  asserted  that  home  care 
physicians  play  an  important  role  in  the 
delivery  of  cost-effective,  quality  care  to 
patients  and  provide  services  that,  in 
some  cases,  preclude  the  need  for  more 
expensive  hospitalizations.  These 
commenters  believe  that  section  1877  of 
the  Act  should  not  apply  to  home  visits. 
In  the  alternative,  these  commenters 
requested  clarification  of  the  following 
issues: 

•  Are  DHS  performed  in  a  patient's 
home  concurrently  with  the 
performance  of  a  physician  service 
included  in  the  in-office  ancillary 
services  exception  (for  example,  a 
physician  uses  a  hemd-held  portable 
laboratory  during  a  physician  visit  in 
the  home)?  Can  a  technician 
accompanying  the  physician  perform 
the  DHS  during  the  home  visit? 

•  What  is  the  application  of  section 
1877  of  the  Act  to  group  practices  that 
own  home  health  agencies  that  in  turn 
provide  DHS  to  group  patients? 

•  Are  referrals  from  medical  directors 
of  home  health  agencies  protected  by 
the  employee  or  another  exception? 

Response:  We  find  nothing  in  the 
statute  that  excludes  referrals  for  DHS 
by  home  care  physicians  frtim  the  reach 
of  the  statute.  To  the  contrary,  the 


Congress  expressly  included  home 
health  services  as  a  designated  health 
service.  That  said,  we  generally  agree 
with  the  commenters  that  the  provision 
of  DHS  in  a  patient's  home  should  be 
protected  by  the  in-office  ancillary 
services  exception,  provided  that  all  of 
the  conditions  of  the  exception  are 
satisfied.  However,  in  many  cases, 
services  provided  by  home  care 
physicians  will  not  fit  neatly  into  the  in- 
office  ancillary  services  exception.  For 
example,  imder  the  "same  building" 
requirements,  we  are  requiring  that 
physicians  provide  substantial 
physician  services  unrelated  to  DHS  in 
the  building  and  that  the  services 
provided  there  be  the  full  range  of  the 
physicians'  services.  We  believe  that  a 
home  care  physician  meets  these  "same 
building"  tests  if  his  or  her  principal 
medical  practice  consists  of  treating 
patients  in  their  private  homes  (for 
purposes  of  determining  whether  a 
physician  is  principally  a  home  care 
physician,  private  homes  do  not  include 
nursing,  long  term  care,  or  other 
facilities),  and  the  physician  (or  a  staff 
member  accompanying  him  or  her) 
provides  a  designated  health  service  in 
a  private  home  contemporaneously  with 
a  physician  service  (provided  by  the 
referring  physician)  that  is  not  a 
designated  health  service  and  the  other 
exception  requirements  are  met.  (DHS 
provided  in  facilities,  such  as  nursing 
homes,  by  home  care  or  other 
physicians  may  qualify  under  the  in- 
office  ancillary  services  exception  if  all 
conditions  of  the  exception  are 
satisfied.)  We  have  concluded  that  it 
may  be  appropriate  to  develop 
additional  rules  for  home  care 
physicians  under  the  in-office  ancillary 
services  exception.  We  are  expressly 
soliciting  comments  on  this  issue  and 
will  consider  it  further  in  Phase  II  of 
this  rulemaking. 

As  to  the  commenter's  second 
question,  section  1877  of  the  Act  applies 
to  a  group  practice's  ownership  of  a 
home  health  agency  in  the  same  manner 
it  applies  to  the  ownership  by  a  group 
practice  of  any  DHS  entity.  Referrals  to 
the  entity  by  (tie  group  practice  or  by 
members  of  the  group  must  qualify 
under  an  ownership  exception,  such  as 
the  in-office  ancillary  services 
exception.  In  general,  we  do  not  believe 
that  the  furnishing  of  most  home  health 
services  will  meet  the  requirements  of 
the  in-office  ancillary  services 
exception.  Unless  a  physician  in  the 
group  personally  conducts  the  home 
visit  and  provides  a  physician  service 
unrelated  to  the  furnishing  of  DHS,  the 
"same  building"  requirements  will  not 
be  satisfied  (we  see  no  plausible  way  for 
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home  health  services  to  qualify  under 
the  "centralized  building"  option  under 
section  1877(b)(2)(A)(ii)(II)  of  the  Act). 
In  some  cases,  the  "rural  provider" 
exception  may  apply  (that  exception 
will  be  discussed  in  the  Phase  n 
rulemaking). 

Finally,  with  respect  to  referrals  from 
medical  directors  of  home  health 
agencies,  these  referrals  may  be 
protected  by  the  employee  exception  or 
the  personal  service  arrangements 
exception,  depending  on  the  facts  and 
circumstances  of  the  medical  director's 
relationship  with  the  home  health 
agency.  However,  if  the  medical  director 
is  an  owner  of  a  group  practice  that 
owns  the  home  health  agency,  an 
ownership  exception  would  still  need  to 
apply. 

Comment:  A  commenter  sought 
clarification  as  to  whether  a  referral  to 
a  physician  spouse  in  another  group 
practice,  who  subsequently  orders  a 
designated  health  service  for  the 
referred  patient,  could  come  within  the 
in-office  ancillary  services  exception. 
The  commenter  observed  that  there  are 
many  two-physician  marriages  in  the 
health  care  industry  and  that  many 
spouses  engage  in  different  specialities 
and  practice  in  different  group 
practices.  The  commenter  argued  that 
the  referrals  between  physician  spouses 
to  each  other's  group  practices  should 
not  constitute  prohibited  referrals,  so 
long  as  either  the  referring  physician  or 
the  physician  spouse  accepting  the 
referral  complies  with  an  exception.  In 
oiu  January  1998  proposed  rule,  we  took 
the  position  that  a  physician  in  one 
group  practice  will  be  prohibited  from 
referring  to  his  or  her  physician  spouse 
in  another  group  practice  because  the 
referring  physician  cannot  meet  the  in- 
office  ancillary  services  exception.  The 
commenter  foimd  this  interpretation 
overly  restrictive  and  narrow.  In  the 
commenter's  view,  if  the  physician 
receiving  the  referral  meets  the  in-office 
ancillary  services  exception,  he  or  she 
should  be  able  to  accept  the  referral, 
because  the  accepting  spouse  and  not 
the  referring  spouse  is  ordering  the 
designated  h^lth  service. 

Response:  On  reconsideration,  we 
generally  agree  with  the  commenter, 
with  one  important  distinction.  We 
believe  that  the  referral  to  a  spouse 
should  be  allowed,  if  the  referral  is  for 
a  physician  service  unrelated  to  the 
furnishing  of  a  designated  health  service 
(that  is,  a  designated  health  service  is 
not  the  reason  for  the  referral)  and  any 
subsequent  DHS  referrals  by  the  spouse 
fit  within  the  in-office  ancillary  services 
exception  with  respect  to  the  spouse 
receiving  the  referral.  We  recognize  that 
there  may  be  some  circumstances, 


particularly  in  imderserved  areas,  where 
a  spouse  may  be  the  on7y  qualified 
provider  of  a  particular  DHS.  We  are 
considering  whether  a  limited 
additional  exception  is  warranted  and 
will  address  the  issue  further  in  Phase 
n  of  this  rulemaking.  We  invite 
comments  on  this  issue. 

2.  Direct  Supervision 

The  Existing  Law:  Section  1877(b)(2) 
of  the  Act  provides  an  exception  for  in- 
office  ancillary  services.  To  qualify  as 
in-office  ancillary  services,  the  services 
must,  among  other  things,  be  furnished 
personally  by  a  referring  physician  or 
another  physician  member  in  the  same 
group  practice,  or  be  furnished  by 
individuals  who  are  "directiy 
supervised"  by  the  referring  physician 
or  another  physician  in  the  group 
practice.  The  August  1995  final  rule 
covering  referrals  for  clinical  laboratory 
services  defined  "direct  supervision"  in 
§411.351  as  supervision  by  a  physician 
who  is  present  in  the  office  suite  and 
immediately  available  to  provide 
assistance  and  direction  throughout  the 
time  services  are  being  performed. 

The  Proposed  Rule:  The  January  1998 
proposed  rule  retained  this  definition, 
with  several  clarifications  and  changes. 
In  the  preamble  to  the  January  1998 
proposed  regulation,  we  expressed  oiu 
view  that  the  Congress  intended  the  in- 
office  ancillary  services  exception  to 
apply  to  services  that  are  closely 
attached  to  the  activities  of  the  referring 
physician.  Consistent  with  this 
interpretation,  we  used  the  definition  of 
"direct  supervision"  that  appears  in 
section  2050,  "Services  and  Supplies," 
of  the  Medicare  Carriers  Manual  (HCFA 
Pub.  14-3),  Part  3 — Claims  Process, 
which  describes  services  that  are 
incident  to  a  physician's  professional 
services  under  section  1861(s)(2)(A)  of 
the  Act.  Under  this  rule,  supervision 
must  be  provided  by  a  physician  who  is 
present  in  the  office  suite  in  which  the 
services  are  being  furnished,  throughout 
the  time  they  are  being  furnished,  and 
who  is  immediately  available  to  provide 
assistance  and  direction.  The  definition 
in  the  proposed  rule  also  clarified  the 
meaning  of  the  term  "present  in  the 
office  suite"  to  mean  that  the  physician 
is  actually  physically  present.  However, 
we  would  still  have  considered  the 
physician  "present"  during  brief 
unexpected  absences,  as  well  as  during 
routine  absences  of  a  short  duration 
(such  as  during  a  limch  break),  provided 
the  absences  occur  diuing  time  periods 
in  which  the  physician  is  otherwise 
scheduled  and  ordinarily  expected  to  be 
present  and  the  absences  do  not  conflict 
with  any  other  reqiurements  in  the 


Medicare  program  for  a  particular  level 
of  physician  supervision. 

The  Final  Rule:  Our  interpretation  of 
the  "direct  supervision"  standard 
produced  the  largest  number  of  public 
comments  about  the  in-office  ancillary 
services  exception,  virtually  all 
suggesting  that  oiu-  proposal  would  be 
overly  burdensome,  result  in  enigmatic 
technical  rules,  and  require  wasteful 
and  inefficient  practices. 

We  have  revisited  the  direct 
supervision  requirement  and  are  now 
interpreting  "directly  supervised"  in  the 
statute  to  mean  that  the  supervision 
meets  the  supervision  requirements 
under  applicable  Medicare  and 
Medicaid  payment  or  coverage  rules  for 
the  specific  services  at  issue.  Upon 
further  review  and  consideration,  we 
concluded  that  the  Congress  did  not  use 
the  phrase  "directiy  supervised"  in  any 
technical  sense.  Rather,  the  Congress 
sought  to  establish  a  nexus  between  the 
referring  physician  and  the  individual 
performing  the  ancillary  services  in 
order  to  limit  the  exception  to  services 
that  are  truly  "ancillary"  to  the  referring 
physician's  medical  practice.  We 
believe  that  the  Congress  did  not  intend 
section  1877  of  the  Act  to  supersede  or 
replicate  existing  statutory  and 
regulatory  structiues  that  address 
supervision  of  services  fit>m  the 
perspective  of  quality  of  care  or  patient 
safety.  This  interpretation  is  consistent 
with  the  often  cited  legislative  history 
for  section  1877  of  the  Act  indicating 
that  the  Congress  did  not  intend  to 
require  physicians  to  be  present  at  all 
times  that  ancillary  services  were  being 
performed.  (See  Conference  Report  for 
OBRA  1993,  H.  Rep.  No.  213, 103d 
Congress  810  (1993).)  Instead,  we 
believe  a  sensible  approach  is  to  defer 
to  existing  Medicare  and  Medicaid 
supervision  requirements.  (Those  rules 
are  not  addressed  in  Phase  I  of  this 
rulemaking.) 

In  our  January  1998  proposed  rule 
with  respect  to  the  group  practice 
defiiution,  we  proposed  eliminating 
independent  contractors  as  members  of 
the  group  practice.  This  created  the 
prospect  that  independent  contractors 
would  not  be  able  to  provide  the 
supervision  required  under  the  in-offioe 
ancillary  services  exception.  The  statute 
provides  that  physicians  "in  the  group 
practice"  may  supervise  the  furnishing 
of  ancillary  services  to  patients  of  a 
referring  physician  who  is  a  member  of 
the  group  practice.  Under  Phase  I  of  this 
rulemaking,  physicians  "in  the  group 
practice"  include  owners  of  the  group 
practice,  employees  of  the  group 
practice,  and  independent  contractors 
who  are  "in  the  group  practice." 
Owners  and  employees  may  also  be 
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members  of  the  group:  independent 
contractors  may  not.  We  will  consider 
an  independent  contractor  physician  to 
be  "in  the  group  practice"  if  he  or  she 
has  a  contractual  arrangement  to 
provide  services  to  the  group's  patients 
in  the  group  practice's  facilities  and  the 
independent  contractor's  arrangement 
with  the  group  compUes  with  the 
reassignment  rules  in  §  424.80(b)(3)  of 
these  regulations  and  in  section  3060.3, 
"Payment  to  Health  Care  Delivery 
System,"  of  the  Medicare  Carriers 
Manual  (HCFA  Pub.  14-3).  Part  3— 
Claims  Process.  Independent  contractors 
who  qualify  as  physicians  "in  the  group 
practice"  may  receive  overall  profit 
shares  and  productivity  bonuses 
described  in  section  1877(h)(4)(B)(i)  of 
the  Act,  as  implemented  by  these 
regulations,  and  may  provide  the 
supervision  required  under  the  in-office 
ancillary  services  exception. 

Comment:  Many  commenters  raised 
concOTns  about  the  level  of  supervision 
required  imder  the  in-office  ancillary 
services  exception.  Many  commenters 
objected  to  our  proposed  interpretation 
of  the  direct  supervision  requirement, 
which  would  have  adopted  the 
supervision  requirement  applicable  to 
"incident  to"  services  in  section  2050, 
"Services  and  Supplies,"  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 
14-3),  Part  3 — Claims  Process,  including 
a  "present  in  the  office  suite" 
requirement,  with  an  exception  for  brief 
absences  by  the  physician.  These 
commenters  variously  found  the 
"presence"  requirement  overly 
burdensome,  impractical,  confusing, 
and  imclear.  Commenters  believe  that  a 
general  requirement  of  a  physician's 
physical  presence  for  all  ancillary 
services  would  create  unnecessary 
inefficiencies  in  the  delivery  of  health 
care  services,  drive  up  costs,  and 
inconvenience  patients.  For  example, 
some  commenters  noted  that  tests  are 
often  scheduled  in  the  mornings  when 
physicians  are  making  rounds  or 
attending  hospital  meetings,  with  the 
physicians  interpreting  the  tests  when 
they  arrive  later  at  the  office.  Some 
commenters  observed  that  they  could 
discern  no  obvious  connection  between 
direct  supervision  and  curtailing  fraud 
and  abuse.  Others  noted  that  a  strict 
direct  supervision  requirement  does  not 
guarantee  that  DHS  are  medically 
appropriate  and  are  not  simply  being 
performed  for  financial  gain. 

Commenters  suggested  various 
alternative  standards,  including 
"appropriate  supervision," 
"professional  responsibility,"  "general 
supervision,"  and  "employee  status." 
The  vast  majority  of  commenters, 
however,  luged  that  the  in-offioe 


ancillary  services  exception  "direct 
supervision"  reqiiireraent  be  intwpreted 
to  comport  with  the  applicable 
supervision  requirements  tmder  ojb 
other  payment  and  coverage  rules. 
These  commenters  stressed  that  these 
rules  adequately  take  into  account 
quality  concerns  and  the  health  and 
safety  of  patients  and  that  there  is  no 
justification  for  imposing  an  additional 
layer  of  supervision  requirements. 

Response:  Upon  further  review  and 
consideration  of  the  statute,  the 
legislative  history,  and  the  public 
comments,  we  have  concluded  that  the 
Congress  did  not  use  the  phrase 
"directly  supervised"  in  any  technical 
sense  in  the  statute.  Rather,  we  believe 
the  Congress  sought  to  establish  a  nexus 
between  the  referring  physician  and  the 
individual  performing  the  ancillary 
services  in  order  to  limit  the  exception 
to  services  that  are  truly  "ancillary"  to 
the  referring  physician's  medical 
practice.  We  believe  that  the  Congress 
did  not  intend  section  1877  of  the  Act 
to  supersede  or  repUcate  existing 
statutory  and  regulatory  structiires  that 
address  supervision  of  services  from  the 
perspective  of  quality  of  care  or  patient 
safety.  This  interpretation  is  consistent 
Mrith  the  often  cited  legislative  history 
indicating  that  the  Congress  did  not 
intend  in  the  context  of  section  1877  of 
the  Act  to  require  physicians  to  be 
present  at  aU  times  that  ancillary 
services  were  being  performed  ("The 
conferees  intend  that  the  requirement 
for  direct  supervision  by  a  physician 
would  be  met  if  the  lab  is  in  the 
physician's  office  which  is  personally 
supervised  by  a  lab  director,  or  a 
physician,  even  if  the  physician  is  not 
always  on  site"  (H.  Rep.  No.  213, 103d 
Cong.  810  (1993)).  We  are  persuadml 
that  a  more  sensible  approach  is  to  defer 
to  existing  Medicare  and  Medicaid 
supervision  requirements.  (Those  rules 
are  not  addressed  in  Phase  I  of  this 
rulemaking.)  Thus,  the  in-office 
ancillary  services  exception  supervision 
requirements  will  be  satisfied  if  the 
level  of  supervision  provided  meets  all 
applicable  Medicare  or  Medicaid 
payment  and  coverage  requirements. 

Comment:  One  commenter  viewed  the 
strict  "direct  supervision"  standard 
established  in  the  August  1995  final  rule 
as  an  important  check  on  inappropriate 
referrals  and  objected  to  any 
liberalization  of  the  requirement, 
arguing  that  it  would  allow  the 
connection  between  a  physician's 
activities  and  DHS  to  "grow  too  thin." 
The  commenter  believes  it  is 
appropriate  for  us  to  impose  higher 
standards  of  care  to  protect  patients  who 
are  referred  for  DHS,  because  these 
services  have  been  determined  to 


present  a  particularly  high  risk  of 
inappropriate  referrals.  "The  commenter 
furdier  nqted  that  as  the  health  and 
safety  rationale  for  supervision  declines 
(supervision  being  less  necessary  for 
certain  low-risk  services),  the  risk  of 
unnecessary  referrals  and 
overutilization  increases.  The 
commenter  recommended  that  we  retain 
the  "incident  to"  direct  supervision 
standard.  In  the  alternative,  the 
conunenter  proposed  a  "sphere  of 
service"  test  under  which  a  physician 
would  be  allowed  to  refer  a  patient  for 
services  only  if  that  physician,  and  not 
another  licensed  practitioner,  normally 
would  p«foiTB  the  swvices.  According 
to  the  commenter,  this  approach  would 
eliminate  physician  incentives  to 
establish  "backroom"  practices  to 
provide  services  that  could  be  provided 
more  efficiently  elsewhere. 

Response:  We  share  this  commenter's 
concerns  about  inappropriate  financial 
incentives  driving  the  provision  of  DHS. 
We  are  concerned  that  heightened 
downward  pressure  on  physician 
incomes  will  generate  increased  upward 
pressure  to  expand  in-office  ancillary 
services  as  a  means  of  offsetting  income 
losses.  However,  we  believe  the 
Congress  clearly  articulated  a  policy 
determination  to  allow  in-office 
ancillary  services  that  meet  certain 
statutory  criteria.  While  the  stricter 
"incident  to"  supervision  standard 
might  serve  to  reduce  the  risk  of 
overutilization  somewhat,  on  balance, 
we  believe  that  using  section  1877  of  the 
Act  to  superimpose  a  separate 
supervision  requirement  on  existing 
regulatory  structures  governing 
appropriate  levels  of  supervision  would 
be  overly  burdensome,  inefficient,  and 
inconsistent  with  the  overall  design  of 
the  statute.  We  note,  however,  that 
physicians  wishing  to  bill  DHS 
"incident  to"  (and  group  practice 
physicians  wishing  to  obtain 
productivity  bonuses  for  services 
incident  to  their  personally  performed 
physician  services)  must  comply  with 
the  "incident  to"  supervision 
requirements,  including  the  "present 
and  available"  requirement  and  the 
employee  requirement,  as  set  forth  in 
section  2050,  "Services  and  Supplies," 
of  the  Medicare  Carriers  Manual  (HCFA 
Pub.  14-3),  Part  3— Claims  Process. 

Comment:  One  commenter  asked 
whether  technicians  must  be  directly 
supervised  if  a  group  practice  provides 
technician  services  to  a  hospital.  If  so, 
the  commenter  requested  that  we  clarify 
whether  the  group  practice  must  follow 
self-referral  supervision  standards  or 
hospital  supervision  standards. 

Response:  If  a  hospital  is  billing  for 
the  services,  as  this  commenter  implied. 
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the  in-office  ancillary  services  exception 
does  not  apply  (along  with  its 
supervision  requirement).  Any  hospital 
standards  would  always  apply,  since 
any  requirement  for  supervision  imder 
section  1877  of  the  Act  is  separate  and 
distinct  from  other  supervision 
requirements  under  the  Medicare  and 
Medicaid  statute  and  regulations. 

Conunent:  While  many  commenters 
approved  of  out  proposal  to  exclude 
independent  contractors  as  members  of 
a  group  practice  for  piuposes  of 
complying  with  the  definitional  tests  for 
a  group  practice  (making  it  easier  for 
many  groups,  especially  smaller  groups, 
to  qualify  as  a  group  practice  for 
purposes  of  section  1877  of  the  Act), 
many  commenters  also  urged  that 
independent  contractors  be  included  as 
members  of  a  group  practice  for 
purposes  of  the  direct  supervision 
requirement  of  the  in-office  ancillary 
services  exception.  Many  commenters 
expressed  concern  that  our  bar  on  direct 
supervision  by  independent  contractors 
would  undercut  the  abilify  of  group 
practices  to  deliver  necessary  health 
care  services  in  situations  in  which 
employment  of  the  physician  is  not 
possible  or  desirable.  "To  support  their 
claim  that  the  statute  does  not  require 
that  the  direct  supervision  be  provided 
by  a  "member"  of  the  group, 
commenters  observed  that  section 
1877(b)(2){A)(i)  of  the  Act  only  requires 
supervision  "by  the  [referring] 
physician  or  by  another  physician  in  the 
group."  One  commenter  noted  that  this 
language  is  consistent  with  section 
3060.3,  "Payment  to  the  Health  Care 
Delivery  System,"  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3),  Part 
3 — Claims  Process,  which  treats 
independent  contractors  as  "in  the 
group"  for  reassignment  purposes. 
Anodier  commenter  suggested  that  an 
independent  contractor  could  properly 
be  considered  "in  the  group"  if  the 
physician  provides  services  to  the  group 
practice's  patients  in  the  group 
practice's  facility  imder  a  contract  with 
the  group,  and  the  services  are  billed  by 
the  group. 

Response:  Having  reviewed  the 
comments  and  reconsidered  the 
statutory  language,  we  are  persuaded 
that  independent  contractors  may  be 
physicians  "in  the  group"  for  purposes 
of  the  in-office  ancillary  services 
exception.  We  are  considering  an 
independent  contractor  physician  to  be 
"in  the  group  practice"  if  (1)  he  or  she 
has  a  contractual  arrangement  to 
provide  services  to  the  group's  patients 
in  the  group  practice's  facilities,  (2)  the 
contract  contains  compensation  terms 
that  are  the  same  as  those  that  apply  to 
group  members  under  section 


1877(h)(4)(iy)  of  the  Act  or  the  contract 
fits  in  the  personal  services  exception, 
and  (3)  the  contract  complies  with  the 
reassignment  rules  at  §  424.80(b)(3)  of 
these  regulations  and  in  section  3060.3, 
"Payment  to  the  Health  Care  Delivery 
System,"  of  the  Medicare  Carriers 
Manual  (HCFA  Pub.  14-3),  Part  3— 
Claims  Process,  so  that  his  or  her 
services  are  billed  by  the  group  practice. 
We  are  codifying  this  new  test  in 
§411.351  of  the  regulations.  This  latter 
requirement  presents  a  technical 
problem  imder  the  plain  language  of  the 
statute,  which  we  address  as  follows. 
The  billing  requirements  under  section 
1877(b)(2)(B)  of  the  Act  do  not  provide 
for  billing  by  the  group  practice  when 
a  supervising  physician  is  "a  physician 
in  the  group  practice,"  rather  than  a 
member  of  the  group.  Given  the 
statutory  structure  and  language, 
particularly  the  language  of  the  direct 
supervision  requirement  under  section 
1877(b)(2)(A)(i)of  the  Act,  we  are 
interpreting  the  billing  requirements  to 
extend  to  billing  by  the  group  practice 
when  the  supervising  physician  is  "in 
the  group  practice"  in  order  to 
effectuate  the  direct  supervision 
requirement.  Independent  contractors 
who  qualify  as  "physicians  in  the  group 
practice"  may  receive  overall  profit 
shares  and  productivity  bonuses 
described  in  section  1877(h)(4)(B)(i)  of 
the  Act,  as  implemented  by  these 
regulations.  As  discussed  in  section 
VI.C.3  of  this  preamble,  independent 
contractors  are  not  "members"  of  the 
group.  *„         , 

Comment:  Several  commenters  sought 
clarification  with  respect  to  the 
application  of  the  in-office  ancillary 
services  exception  to  referrals  for  DHS 
from  an  independent  contractor  to  the 
group  practice  with  which  he  or  she 
contracts  (for  example,  referrals  from  an 
independent  contractor  to  the  group's 
in-office  laboratory). 

Response:  Independent  contractor 
physicians  will  have  compensation 
relationships  with  the  group  practices 
with  which  they  contract.  In  order  for 
an  independent  contractor  to  refer  DHS 
to  the  group  practice,  an  exception  must 
apply.  Possible  exceptions,  depending 
on  the  circumstances,  include  the  in- 
office  ancillary  services  exception  for 
independent  contractors  who  are 
"physicians  in  the  group",  the 
physicians"  services  exception,  the 
personal  service  arrangements 
exception,  or  the  risk-sharing  exception 
for  services  provided  to  certain  managed 
care  enrollees.  We  note  that  under  the 
in-office  ancillary  services  exception, 
the  furnishing  of  DHS  would  have  to 
take  place  in  a  "same  building"  location 
under  section  1877(b)(2)(A)(ii)(I)  of  the 


Act,  as  the  "centralized  building" 
provision  (section  1877(b)(2)(A)(ii)(ID  of 
the  Act)  only  applies  to  referring 
physicians  who  are  group  members. 

Comment:  Severaipractitioners  of 
ultrasonography  commented  that  a 
direct  supervision  requirement  that 
mandates  physician  presence  for  in- 
office  ancillaries  unfairly  benefits 
radiologists,  who  are  generally  available 
on-site  because  they  do  not  have 
"patients"  to  see  or  other 
responsibilities,  while  disadvantaging 
vascular  laboratories  that  operate 
without  physicians  on-site.  The 
conunenters  suggested  that  the  rule 
require  that  ultrasound  examinations 
and  interpretations  be  performed  in 
accordance  with  standards  set  by 
independent  professional  associations. 
However,  another  commenter — 
radiologist — urged  us  to  retain  the  direct 
supervision  requirement  in  the  interest 
of  patient  health  and  safety. 

Response:  As  noted  above,  we  are 
modifying  the  direct  supervision 
requirement  under  the  in-office 
ancillary  services  exception  to  apply  the 
requisite  supervision  requirements 
under  Medicare  and  Medicaid  payment 
and  coverage  rules. 

3.  The  Building  Requirements 

The  Existing  Law:  Under  section 
1877(b)(2)(A)(ii)  of  the  Act,  in-office 
ancillary  services  must  be  furnished  in 
a  building  in  which  the  referring 
physician,  or  another  physician  who  is 
a  member  of  the  same  group  practice, 
furnishes  physician  services  unrelated 
to  the  furnishing  of  DHS.  Alternatively, 
in  the  case  of  a  referring  physician  who 
is  a  member  of  a  group  practice,  the  in- 
office  ancillary  services  can  be 
furnished  in  another  building  that  is 
used  by  the  group  practice  for  the 
provision  of  some  or  all  of  the  group's 
clinical  laboratory  services,  or  for  the 
centralized  provision  of  the  group's 
DHS  (other  than  clinical  laboratory 
services).  (The  existing  regulations 
address  the  same  and  other  building 
requirements  only  with  respect  to 
clinical  laboratory  services.) 

The  Proposed  Rule:  In  our  January 
1998  proposed  rule,  we  proposed 
defining  the  "same  building"  in 
§411.355(b)(2)(i)  as  the  same  physical 
structure,  with  one  address,  and  not 
multiple  structures  connected  by 
tunnels  or  walkways. 

The  Final  Rule:  The  building 
requirements  are  designed  to  ensure  that 
the  DHS  qualifying  for  the  exception  are 
truly  "in-office"  (that  is,  part  of  the 
physician's  routine  medical  office 
practice)  and  not  provided  as  part  of  a 
separate  business  enterprise.  The 
location  requirements  do  not  pertain  to 
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the  furnishing  of  DHS  that  are  not 
payable  by  Medicare  or  Medicaid;  these 
services  may  be  furnished  anywhere, 
subject  to  any  restrictions  in  other 
applicable  Federal,  State,  or  local  laws. 

m  general,  the  structure  of  the 
statutory  language  suggests  that  the 
Congress  had  two  main  objectives: 
permitting  the  provision  of  in-office 
ancillary  services  for  the  convenience  of 
patients  during  their  patient  visits  and, 
in  the  group  practice  context,  permitting 
the  provision  of  in-office  ancillary 
services  in  a  dedicated  building  used  for 
these  services  (for  example,  a  central 
clinical  laboratory).  By  contrast,  we 
believe  the  Congress  did  not  intend  to 
protect  part-time  rentals  of  ancillary 
services  facilities  under  this  exception. 

Upon  further  consideration,  we 
believe  that  the  Congress  did  not  intend 
the  application  of  the  in-office  ancillary 
services  exception  to  turn  on  the 
nuances  of  architectural  design.  Thus, 
for  purposes  of  Phase  I  of  this 
rulemaking,  a  "building"  is  defined  as 
a  structure  with,  or  combination  of 
structxires  that  share,  a  single  street 
address  as  assigned  by  the  U.S.  Postal 
Service.  For  pvuposes  of  this  rule,  the 
"same  building"  does  not  include 
exterior  spaces,  such  as  courtyards, 
lawns,  driveways,  or  parking  lots,  or 
interior  parking  garages.  The  building 
could  include  a  SNF  or  other  facility  or 
a  patient's  home,  provided  all  other 
conditions  of  the  exception  are  satisfied. 
A  mobile  van  or  trailer  is  not  a  building 
or  a  part  of  a  building. 

The  statute  implements  congressional 
intent  by  offering  two  location  options: 
the  "same  building"  option,  available  to 
solo  practitioners  and  group  practices, 
and  die  "centralized  building"  option, 
available  only  to  groups.  (See  section 
1877(b)(2)(A)(ii){I)  and  (b){2)(A)(ii)(II)  of 
the  Act) 

"Same  Building" 

Under  section  1877(b)(2)(A)(ii)(I)  of 
the  Act,  services  qualify  for  the  in-office 
ancillary  services  exception  if  they  are 
furnished  "in  a  building  in  which  the 
referring  physician  (or  another 
physician  who  is  a  member  of  the  same 
group  practice)  furnishes  physician 
services  unrelated  to  the  furnishing  of 
designated  health  services."  We  believe 
the  underlying  intent  of  this  provision 
is  to  allow  physicians  to  furnish  DHS 
that  are  ancillary  to  the  physician's  core 
medical  practice  in  the  location  where 
the  core  medical  services  are  routinely 
delivered.  We  believe  the  Congress  did 
not  intend  to  permit  the  wholesale 
provision  of  DHS  in  locations  in  which 
physicians  perform  only  token  services 
that  are  not  related  to  the  furnishing  of 
DHS  (that  is,  only  token  physician 


services  that  are  not  Federal  or  private 
pay  DHS).  Simply  stated,  the  DHS 
should  be  anciUary  to  physician 
services  that  are  not  DHS,  and  not  the 
other  way  around.  The  exception  was 
intended  as  an  acconunodation  to 
physicians'  cxistomary  practice  of 
medicine  and  not  as  a  loophole  for 
physicians  and  group  practices  to 
operate  DHS  enterprises  that  are 
unconnected-^or  only  marginally 
connected — to  their  medical  practices. 
In  addition,  the  significant  easing  of  the 
"direct  supervision"  requirement 
described  above  necessitates  a 
somewhat  stricter  interpretation  of  the 
location  standards  than  we  proposed  in 
our  January  1998  proposed  rule,  in 
order  to  ensure  an  adequate  nexiis 
between  in-office  ancillary  DHS  and  the 
physician's  core  medical  practice.  Thus, 
we  are  making  the  following  changes 
(except  where  noted)  in  the  "same 
building"  requirements: 

•  In  our  January  1998  proposed  rule, 
we  proposed  interpreting  the  rule  as 
allowing  any  quantity  of  services 
luuelated  to  DHS  to  be  furnished  in  the 
same  building.  We  are  revising  the  rule 
to  require  that  the  referring  physician 
(or  another  physician  who  is  a  member 
of  the  same  group  practice)  must  furnish 
in  the  same  building  substantial 
physician  services  unrelated  to  the 
funiishing  of  Federal  or  private  pay 
DHS.  We  are  defining  the  phrase 
"services  unrelated  to  the  furnishing  of 
designated  health  services"  to  mean 
physician  services  that  are  neither 
Federal  nor  private  pay  DHS,  even  if  the 
physician  service  leads  to  the  ordering 
of  DHS.  In  addition,  to  preclude  single- 
service  DHS  enterprises  from  the  in- 
office  ancillary  services  exception,  we 
are  requiring  that  the  unrelated 
physician  services  furnished  in  the 
building  represent  substantially  the  full 
range  of  physician  services  unrelated  to 
the  furnishing  of  DHS  that  the  physician 
routinely  provides  (or,  in  the  case  of  a 
member  of  a  group  practice,  the  full 
range  of  physician  services  that  the 
physician  routinely  provides  for  the 
group  practice). 

•  We  are  adding  a  requirement  that 
the  DHS  furnished  in  the  building  be 
furnished  to  patients  whose  primary 
nexus  with  the  referring  physician  (or 
his  or  her  group  practice)  is  the  receipt 
of  physician  services  unrelated  to  the 
furnishing  of  DHS.  Simply  stated, 
obtaining  DHS  should  not  be  the  main 
reason  the  patient  has  contact  with  the 
referring  physician  (or  his  or  her  group 
practice).  Again,  this  standard  will 
ensure  that  self-referred  DHS  are 
ancillary  and  not  primary  services  for 
the  patients  who  receive  them.  Thus,  for 
example,  a  physician  who  provides 


physician  services  and  DHS  for  his  or 
her  patients  in  a  nursing  home  may  not 
also  provide  token  physician  services  to 
other  nursing  home  patients  in  order  to 
provide  DHS  under  the  in-office 
ancillary  services  exception. 

•  The  space  in  the  building  in  which 
the  DHS  are  provided  need  not  be 
adjacent  to  the  space  in  which  services 
that  are  not  DHS  are  provided  (subject 
to  the  dictates  of  any  Medicare  or 
Medicaid  payment  or  coverage 
supervision  rules). 

•  Shared  facilities  in  the  same 
building  are  permitted  to  the  extent  they 
comply  with  the  supervision,  location, 
and  billing  requirements  of  the  in-office 
ancillary  services  exception;  we  are  not, 
however,  creating  a  broader  shared- 
fiacility  exception. 

•  We  believe  that  a  home  care 
physician  whose  principal  medical 
practice  consists  of  treating  patients  in 
their  private  homes  meets  the  "same 
building"  requirements  if  the  physician 
(or  a  staff  member  accompanying  the 
physician)  provides  a  designated  health 
service  contemporaneously  with  a 
physician  service  (provided  by  the 
referring  physician)  that  is  not  a 
designated  health  service  in  the 
patient's  private  home  and  the  other 
exception  requirements  are  met. 
Because  the  location  requirements  of  the 
in-office  ancillary  services  exception 
may  disadvantage  home  care 
physicians,  we  are  considering  whether 
special  rules  shoiild  be  developed  under 
the  "same  building"  requirements  for 
physicians  who  primarily  practice  as 
home  care  physicians.  We  are  soliciting 
comments  on  that  issue  and  intend  to 
address  it  further  in  Phase  II  of  this 
rulemaking. 

"Centralized  Building" 

Under  section  1877(b)(2)(A)(ii)(II)  of 
the  Act,  in  the  case  of  a  referring 
physician  who  is  a  member  of  a  group 
practice,  services  qualify  for  the  in- 
office  ancillary  services  exception  if 
they  are  furnished  "in  another  building 
which  is  used  by  the  group  practice 
*  *   *  for  the  provision  of  some  or  all 
of  the  group's  clinical  laboratory 
services,  or  *  *  *  for  the  centralized 
provision  of  the  group's  designated 
health  services  (other  than  clinical 
laboratory  services)."  We  believe  that 
this  statutory  provision — ^which  allows 
group  practices  to  have  "off-site"  DHS 
locations — was  intended  to 
accommodate  the  concerns  of  group 
practices  with  multiple  office  locations 
that  wanted  to  consolidate  DHS 
operations  for  cost  containment 
purposes.  However,  in  permitting  group 
practices  to  provide  centralized  DHS, 
the  Congress  did  not  intend  to 


N. 


Federal  Register / Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations  889 


eviscerate  the  "in-office"  element  of  the 
exception.  We  are  therefore  interpreting 
the  "centralized  building"  standard  as 
follows: 

•  The  space  (whether  an  entire 
building,  subpart  of  a  building,  or 
mobile  imit)  used  for  the  provision  of 
the  group  practice's  clinical  laboratory 
services  or  centralized  DHS  qualifies  for 
the  exception  only  if  it  is  used 
exc7usive7y  by  the  group,  that  is,  it  is 
wholly  owned  by  die  group  practice  or 
leased  by  the  group  practice  on  a  full- 
time  basis  (that  is,  24  hoiu's  per  day,  7 
days  per  week).  To  preclude  part-time 
arrangements  in  the  form  of  one-day 
rentals,  we  are  requiring  that  the 
centralized  building  be  owned  or  leased 
exclusively  by  the  group  practice  for  at 
least  6  months.  This  rule  precludes 
£Bcilities  shared  by  group  practices  in 
off-site  buildings. 

•  Part-time  "centralized"  DHS 
arrangements  are  precluded.  For 
example,  a  group  practice  may  not  rent 
a  magnetic  resonance  imaging  (MRI) 
facility  1  day  per  week  and  treat  that 
facility  as  a  "centralized"  building 
under  section  1877(b)(2)(A)(ii)(II)  of  the 
Act. 

•  Under  the  authority  granted  to  the 
Secretary  in  the  unnumbered  paragraph 
that  follows  section 
1877(b)(2)(A)(ii)(II)(bb)  of  the  Act  (tiiat 
allows  the  Secretary  to  determine  other 
terms  and  conditions  related  to  section 
1877(b)(2)(A)(ii)(II)(bb)  under  which  the 
provision  of  DHS  does  not  present  a  risk 
of  program  or  patient  abuse),  we  are 
determining  that  a  mobile  facility  (for 
example,  an  x-ray  van)  owned  and  used 
exclusively  by  a  group  practice  (24 
hours  per  day,  7  days  per  week,  for  at 
least  six  months)  will  be  considered  to 
meet  the  "centralized  building" 
standard,  even  though  a  mobile  facility 
is  not  a  building. 

•  Group  practices  may  lease  or 

■  sublease  DHS  facility  space  (including 
mobile  units)  to  or  from  other  group 
practices  or  solo  practitioners  on  a  part- 
time  basis,  but  DHS  provided  to  patients 
of  part-time  lessee  or  sublessee  group 
practices  will  not  fit  in  the  in-office 
ancillary  services  exception,  unless  the 
"same  building"  requirements  are  met. 

•  Referrals  lor  ancillary  services  from 
other  physicians  or  group  practices  that 
are  not  affiliated  with  the  group  practice 
providing  the  DHS  do  not  implicate 
section  1877  of  the  Act,  provided  there 
are  no  impermissible  financial 
relationships  between  the  parties.  A 
referral  for  a  designated  health  service 
does  not  create  a  financial  relationship. 

These  building  rules  are  designed  to 
give  physicians  and  group  practices  a 
meaningful  opportunity  to  provide  bona 
fide  in-office  ancillary  DHS  to  their 


patients,  while  preventing  group 
practices  from  using  the  in-office 
ancillary  services  exception  to  operate 
enterprises  that  are  functionally  nothing 
more  than  self-referred  DHS  enterprises, 
providing  minimal  services  that  are  not 
DHS  so  as  to  comply  nominally  with  the 
exception  and  capture  DHS  profits.  We 
believe  the  Congress  did  not  intend  the 
exception  to  include  these  operations. 
Far  from  promoting  patient  convenience 
and  quality  of  care,  these  arrangements 
pose  a  significant  risk  of  overutilization 
of  services  and  shuttling  of  patients  to 
DHS  locations  for  the  economic 
betterment  of  the  physicians,  without 
regard  to  the  patient's  best  interests. 

Comment:  Many  commenters  foimd 
the  proposed  regulations  and 
interpretations  of  the  "building" 
requirements  to  be  confusing,  over    ' 
broad,  potentially  contradictory,  and,  in 
the  words  of  one  commenter, 
"metaphysical."  With  respect  to  our 
proposed  "physical  structure" 
requirements,  many  commenters  luged 
us  not  to  place  the  agency  or  physicians 
into  surveying  real  estate  to  determine 
whether  a  structme  is  one  building. 
Commenters  variously  observed  that 
while  some  walkways  or  tunnels 
between  conunercial  medical  office 
buildings  may  be  sidewalks  between 
distinct  and  separate  buildings,  other 
walkways  or  tuiuiels  are  part  of  the 
modem  architectxu^  of  these  buildings 
or  are  required  to  comply  with  zoning, 
land  use,  open  space,  or  other  real  estate 
laws  or  to  siumoimt  natural  barriers 
present  on  the  site  of  the  building. 

There  were  a  number  of  suggestions 
for  revising  the  requirement.  One  group 
of  commenters  urged  us  to  adopt  a 
mailing  address  rule  stating  that  a 
building  would  be  considered  as  one 
building  for  all  suites  or  room  numbers 
located  inside  that  are  required  by  the 
U.S.  Postal  Service  to  use  the  same 
street  address,  regardless  of  suite 
number.  Under  this  rule,  suites  operated 
by  the  same  group  practice  or  solo 
physician  in  buildings  that  use  separate 
street  addresses  would  be  treated  as 
separate  buildings  for  the  purposes  of 
the  in-office  ancillary  services 
exception.  Other  commenters  objected 
to  a  street  address  test,  noting  that 
physicians  have  no  control  over  the 
manner  in  which  their  buildings  are 
assigned  street  addresses  and  that  the 
parameters  for  assigning  street  addresses 
may  vary  by  State  and  locality.  One 
commenter  expressed  concern  about 
buildings  located  on  comer  lots  that 
might  have  two  street  addresses. 

A  second  approach  proposed  by  one 
commenter  was  to  revise  the  regulations 
to  allow  coimected  buildings  or  portions 
of  buildings  that  are  owned  or 


controlled  by  the  same  group  practice. 
Still  other  commenters  claimed  that  the 
emphasis  should  be  on  the  proximity  of 
the  supervising  physician  to  the  patient 
during  the  performance  of  DHS.  Under 
this  view,  the  location  requirement  of 
the  in-office  ancillary  services  exception 
should  focus  on  whether  the  physician 
is  "immediately  available"  to  the 
support  personnel  and  not  on  an 
artificially  imposed  physical  design 
constraint.  Along  these  lines,  several 
commenters  proposed  that  services  be 
considered  in  the  "same  building"  if  the 
physician  is  within  a  certain  number  of 
minutes  (for  example,  10  minutes)  bom 
the  patient  or  if  the  physician  is  "close 
at  hand." 

Response:  We  regard  the  building 
requirement  of  the  in-office  ancillary 
services  exception,  in  combination  with 
the  supervision  and  billing 
requirements,  as  the  Congress's  attempt 
to  circumscribe  the  exception  so  that  it 
applies  only  to  services  provided  within 
the  referring  physician's  actual  sphere 
of  practice.  Without  these  requirements, 
physicians  could  refer  to,  and  profit 
from,  almost  any  entity,  with  the  claim 
that  somehow  the  referred  services  are 
"in-office"  services  that  are  being 
supervised  &t)m  some  remote  place. 

Notwithstanding,  we  realize  that  our 
proposed  definition  of  a  "building" — 
which  attempted  to  define  a  building  in 
architectural  terms — could  cause 
practical  problems  for  some  physicians 
and  that  a  clearer,  "bright  line"  rule 
would  be  preferable.  Accordingly, 
having  considered  the  various 
alternatives  suggested  by  the 
commenters,  we  have  concluded  that  for 
purposes  of  Phase  I  of  this  rulemaking, 
we  are  defining  a  "building"  as  a 
structure  with,  or  combination  of 
structiu-es  that  share,  a  single  street 
address  as  assigned  by  the  U.S.  Postal 
Service.  A  building  will  be  considered 
as  one  building  for  all  suites  or  room 
numbers  located  inside  that  are  required 
by  the  U.S.  Postal  Service  to  use  the 
same  street  address,  regardless  of  the 
suite  number.  Under  this  rule,  suites 
used  by  the  same  group  practice  or  solo 
physician  in  buildings  with  separate 
street  addresses  will  be  treated  as 
separate  buildings  for  the  purposes  of 
the  in-office  ancillary  services 
exception.  While  we  recognize  that  this 
mailing  address  mle  may  result  in  an 
occasional  anomaly,  we  are  persuaded 
that  it  creates  a  "bright  line"  mle  that 
will  be  easy  to  apply  knd  will  produce 
fair  results  in  the  vast  majority  of  cases. 
Questionable  cases  may  be  appropriate 
candidates  for  an  advisory  opinion. 

The  space  in  the  building  m  which 
the  DHS  are  provided  need  not  be 
adjacent  to  the  space  in  which  services 
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that  are  not  DHS  are  provided  (subject 
to  the  dictates  of  any  Medicare  or 
Medicaid  pajonent  or  coverage 
supervision  rules).  Shared  facilities  in 
the  same  building  are  permitted  under 
section  1877  of  the  Act  to  the  extent 
they  comply  with  the  supervision, 
location,  and  billing  requirements  of  the 
in-office  ancillary  services  exception: 
we  are  not  creating  a  broader  shared 
facility  exception. 

Because  oi  the  increased  risk  of  abuse, 
we  do  not  intend  to  protect  DHS 
provided  by  mobile  vans  or  other 
mobile  facilities  under  the  in-o£Gce 
ancillary  services  exception,  except  in 
very  limited  circumstances  described  in 
section  VI.B.3  of  this  preamble.  Thus, 
we  wish  to  make  clear  that  for  purposes 
of  this  rule,  a  "building"  does  not 
include  exterior  spaces,  such  as 
courtyards  or  parking  lots,  nor  does  it 
include  interior  parking  garages.  For 
purposes  of  the  in-o£Bce  ancillary 
services  exception,  a  building  consists 
of  usable  professional  office  space  and 
common  areas  such  as  lobbies, 
corridors,  elevator  banks,  and  restrooms. 

In  light  of  the  changes  we  are  making 
in  the  supervision  standard,  we  believe 
it  is  necessary  to  revisit  the  building 
standards  in  order  to  effectuate 
congressional  intent  to  limit  the  scope 
of  the  in-office  ancillary  services 
exception  to  services  that  are  truly 
anciUary  to  physician  services  and  are 
not  a  primary  business  of  the  practice. 
Thus,  we  are  revising  the  "same 
building"  requirements  to  more 
definitively  tie  in-office  ancillary 
services  to  the  referring  physician's  core 
medical  practice.  Simply  stated,  we 
want  to  ensiu-e  that  services  covered  by 
the  exception  are,  in  fact,  furnished  "in 
office."  Under  section 
1877(b)(2)(A)(ii)a)  of  the  Act,  services 
quaUfy  for  the  in-office  ancillary 
services  exception  if  they  are  furnished 
"in  a  building  in  which  the  referring  ' 
physician  (or  another  physician  who  is 
a  member  of  the  same  group  practice) 
furnishes  physicians'  services  unrelated 
to  the  furnishing  of  designated  health 
services."  We  believe  the  underlying 
intent  of  this  provision  is  to  aUow 
physicians  to  furnish  DHS  that  are 
ancillary  to  the  physician's  core  medical 
practice  in  the  location  where  the  core 
medical  practice  occurs.  We  believe  the 
Congress  did  not  intend  to  permit  the 
wholesale  provision  of  DHS  in  locations 
in  which  physicians  perform  only  token 
services  imrelated  to  the  furnishing  of 
DHS.  Thus,  we  are  interpreting  the 
"same  building"  requirements  as 
follows: 

•  The  referring  physician  (or  another 
physician  who  is  a  member  of  the  same 
group  practice)  must  furnish  in  the  same 


building  substantial  physician  services 
unrelated  to  the  furnishing  of  DHS.  In 
addition,  we  are  requiring  that  the 
uiu«lated  physician  services  furnished 
in  the  building  represent  substantially 
the  full  range  of  physician  services 
unrelated  to  the  furnishing  of  DHS  that 
the  physician  routinely  provides  (or,  in 
the  case  of  a  member  of  a  group 
practice,  the  full  range  of  physician 
services  that  the  physician  routinely 
provides  for  the  group  practice). 
Independent  contractors  are  not 
members  of  a  group  practice  for 
purposes  of  section  1877  of  the  Act; 
thus,  their  activities  do  not  count  for 
purposes  of  compliance  with  the 
substantial  physician  services  test  or  the 
full  range  of  services  test  under  the 
"same  building"  requirements,  unless 
they  are  the  referring  physician.  (See 
discussion  in  section  VI.B.3  of  this 
preamble.) 

•  For  purposes  of  this  exception,  we 
are  defining  the  phrase  "services 
unrelated  to  the  furnishing  of 
designated  health  services"  to  mean 
physician  services  that  are  neither 
Federal  nor  private  pay  DHS,  even  if  the 
services  might  generate  orders  or 
referrals  of  DHS.  Thus,  for  example,  a 
cardiologist  who  examines  a  patient  and 
thereafter  orders  a  diagnostic  radiology 
test  has  performed  a  service  unrelated  to 
the  furnishing  of  DHS.  On  the  other 
hand,  a  cardiologist  who  reads  the 
residts  of  a  diagnostic  radiology  test 
(such  as,  for  example,  a  transthoracic 
echocardiography  for  congenital  cardiac 
anomalies,  CPT  code  93303)  (whether 
for  a  Federal  or  private  pay  patient)  has 
performed  a  service  that  is  related  to  the 
furnishing  of  DHS. 

•  The  DHS  furnished  in  the  building 
are  furnished  to  patients  whose  primary 
nexus  with  the  referring  physician  (or 
the  group  practice  of  which  the  referring 
physician  is  a  member)  is  the  receipt  of 
physician  services  unrelated  to  the 
fuiiiishing  of  DHS.  Thus,  for  example,  a 
physician  who  provides  physician 
services  and  DHS  for  his  or  her  patients 
in  a  nursing  home  may  not  also  provide 
token  physician  services  to  other 
muring  home  patients  in  order  to 
provide  those  services  under  the  in- 
office  ancillary  services  exception. 

Comment:  One  commenter  beheves 
that  our  proposed  interpretation  of  the 
"same  building"  requirements 
contradicts  the  purpose  of  section 
1877(b)(2)(A)(ii)  of  the  Act.  The 
commenter  focused  on  the  part  of  this 
provision  that  requires  that  anciUary 
services  be  furnished  in  a  building  "in 
which  the  referring  physician  *  *  * 
furnishes  physicians'  services  unrelated 
to  the  furnishing  of  designated  health 
services."  The  proposed  rule  regarded  a 


physician's  examination  and  diagnosis 
of  a  patient  that  leads  to  the  physician 
requesting  a  designated  health  service  as 
acts  that  are  "unrelated  to  the  furnishing 
of  designated  health  services."  The 
commenter.is  concerned  that  this 
interpretation  would  allow  a  physician's 
office  to  be  a  single  specialty  "mill"  in 
which  the  physician  could  quickly 
generate  a  large  quantity  of  referrals  for 
profit.  In  other  words,  the  exception 
could  apply  to  a  physician  who  does 
little  more  than  conduct  cursory 
evaluations  and  refer  patients  for  a 
particular  designated  health  service  (for 
example,  physical  therapy).  The 
commenter  believes  that,  instead,  the 
physician's  office  is  meant  to  be  a 
location  in  which  the  physician 
provides  bona  fide  diagnostic  and 
ciutitive  services  to  individuals 
presenting  a  variety  of  conditions. 

Response:  We  share  the  commenter's 
general  concern  about  inappropriate 
DHS  arrangements,  although  we  beheve 
that  the  statute  does  not  require  us  to 
include  in  the  in-office  ancillary 
services  exception  only  services  referred 
by  physicians  who  treat  a  variety  of 
conditions.  The  focus  of  the  exception, 
in  out  view,  is  the  requirement  that  the 
services  be  provided  or  performed  in 
conjunction  with  a  physician's  own 
professional  activities  or  as  adjuncts  to 
physician  services,  in  a  location  in 
which  the  physician  (or  a  member  of  his 
or  her  group  practice)  practices.  If  we 
were  to  limit  this  exception  as  the 
commenter  suggested,  some  physician 
specialists  might  be  prohibited  from 
referring  within  their  own  practices.  On 
the  other  hand,  we  agree  that  some 
restriction  in  the  definition  is 
appropriate  to  preclude  physicians  from 
providing  virtually  nothing  more  than 
referrals  for  DHS.  Thus,  as  discussed 
above,  in  Phase  I  of  this  rulemaking,  we 
are  requiring  that  the  unrelated 
physician  services  furnished  in  the 
building  represent  substantially  the  full 
range  of  physician  services  unrelated  to 
the  furnishing  of  DHS  that  the  physician 
routinely  provides  (or,  in  the  case  of  a 
member  of  a  group  practice,  the  full 
range  of  physician  services  that  the 
physician  routinely  provides  for  the 
group  practice). 

Comment:  Several  commenters 
believe  that  om*  proposal  to  have  our     V 
regional  carriers  determine  whether  the 
building  requirements  are  satisfied  was 
unworkable  and  impractical  and  would 
result  in  inequitable  application  of  the 
law.  Commenters  noted  that  local 
carriers  are  often  reluctant  to  express 
opinions  on  these  issues  and 
disinclined  to  provide  written  opinions. 
If  the  proposal  survives,  one  commenter 
urged  us,  at  a  minimum,  to  give  carriers 
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explicit  authority  and  direction  to  issue 
these  written  opinions. 

Response:  We  have  endeavored  to 
develop  regulations  that  provide 
sufficientiy  clear  rules  so  that  parties 
can  determine  compliance  without 
resorting  to  a  regional  carrier's 
determination. 

Comment:  A  commenter  expressed 
concern  about  DHS  performed  by 
physicians  who  travel  to  see  patients. 
The  commenter  is  a  physician  in  a 
group  practice  of  six  physiatrists  who 
perform  electromyography  and  nerve 
conduction  studies  in  a  midwestem 
State.  The  group  travels  to  rural 
counties  in  the  State  in  which  it 
practices  to  evaluate  patients  for 
musculoskeletal  and  neurologic 
problems.  The  patients  often  need  nerve 
testing,  euid  the  group's  physiatrists  are 
often  the  only  health  care  professionals 
in  the  county  able  to  perform  this 
testing.  The  commenter  expressed 
concern  that  the  regulations  would 
prohibit  the  physiatrists  from  providing 
needed  medical  assessment  and  care  to 
patients  in  these  circumstances. 

Response:  Electromyography  and 
nerve  conduction  studies  are  not 
physical  therapy  services  under  our 
definition  in  §  411.351;  therefore, 
referrals  for  these  services  do  not 
implicate  section  1877  of  the  Act. 
Nonetheless,  we  wish  to  address  the 
commenter's  underlying  question 
regarding  traveling  practitioners. 
Assuming  that  the  physiatrist  group 
meets  the  definition  of  a  group  practice 
imder  section  1877(h)(4)  of  the  Act  and 
the  DHS  are  performed  in  the  same 
building  where  the  physiatrist  (or  a 
member  of  the  group)  also  performs 
substantial  physician  services  unrelated 
to  the  furnishing  of  Federal  or  private 
pay  DHS,  we  believe  the  in-office 
ancillary  services  exception  may  apply 
in  the  situation  described  by  the 
commenter.  As  noted  elsewhere,  we  are 
soliciting  conunents  on  problems  faced 
by  physicians  who  principally  practice 
in  patients'  homes  and  may  be 
disadvantaged  by  the  location 
requirements  of  the  in-office  ancillary 
services  exception.  We  note  also  that  the 
rural  provider  exception  (to  be 
addressed  in  Phase  II  of  this 
rulemaking)  may  apply  in  the  situation 
described  by  the  commenter. 

Comment:  A  commenter  asked  that 
we  make  clear  that  if  a  solo  practitioner 
provides  a  designated  health  service  for 
his  or  her  own  patients  in  the  solo 
practitioner's  own  office,  then  the  solo 
practitioner  is  not  in  violation  of  section 
1877  of  the  Act. 

Response:  In  the  vast  majority  of 
situations  we  can  envision,  if  a  solo 
practitioner  provides  a  designated 


health  service  for  his  or  her  own 
patients  in  the  solo  practitioner's  ov\m 
office,  then  the  solo  practitioner  will  not 
violate  section  1877  of  the  Act.  First,  we 
are  revising  the  definition  of  a  "referral" 
for  purposes  of  section  1877  of  the  Act 
to  exclude  DHS  personally  performed 
by  the  referring  physician.  Second,  with 
respect  to  DHS  performed  by  employees 
of  the  solo  practitioner  (including 
"incident  to"  services),  we  beUeve  the 
Congress  intended  for  the  in-office 
ancillary  services  exception  to  apply  to 
solo  practitioners  as  well  as  group 
practices.  Thus,  so  long  as  a  solo 
practitioner's  provision  of  DHS  meets 
the  in-office  ancillary  services 
exception,  section  1877  of  the  Act 
would  not  be  violated. 

Comment:  Commenters  were  divided 
about  the  provision  of  ancillary  services 
through  mobile  imits.  Some  believe  that 
the  use  of  mobile  units  and  equipment 
leads  to  abusive  arrangements.  C3ther 
commenters  supported  the  use  of 
mobile  units  as  cost-efficient  means  of 
sharing  expensive  DHS  resources, 
particularly  in  rural  areas.  One 
commenter  noted  that  State  certificate  of 
necessity  (CON)  volume  requirements 
would  be  nearly  impossible  to  meet 
without  mobile  units.  The  same 
commenter  argued  that  sharing 
equipment  is  a  critical  part  of  cost 
containment,  because  idle  equipment 
may  lead  to  overutilization.  One 
commenter  pointed  out  that  Federal 
antitrust  agencies  approve  joint 
ownership  of  high  technology 
equipment  and  that  Blue  Cross/Blue 
Shield  has  many  policy  provisions 
requiring  joint  ownership.  These 
commenters  generally  advocated  that 
mobile  imits  be  permitted  and  that 
mobile  imits  qualify  as  a  centralized 
location  for  the  provision  of  DHS.  A 
commenter  observed  that  under  the 
January  1998  proposed  rule,  a  group 
practice  could  move  any  piece  of 
equipment  from  office  to  office  and, 
applying  the  "same  building" 
requirements,  use  that  piece  of 
equipment  for  the  provision  of  DHS.  In 
light  of  this,  the  commenter  questioned 
whether  it  made  sense  for  the  group 
practice  to  be  prohibited  from 
transporting  the  piece  of  equipment  in 
a  mobile  vehicle  to  the  various  practice 
sites  and  using  the  equipment  in  the 
vehicle,  if  the  mobile  unit  were 
exclusively  used  by  the  group  practice 
and  is  not  leased  to  any  other  health 
care  provider.  The  commenter  requested 
clarification  that  in  these  circumstances, 
the  mobile  unit  would  meet  either  the 
"same  building"  requirements  or 
"centralized  building"  standard.  Other 
commenters  urged  a  broader  exception 


for  mobile  units,  for  example,  including 
them  if  they  are  parked  in  the  parking 
lot  of  a  physician's  medical  office 
building  or  treating  the  units  themselves 
as  buildings. 

Response:  The  treatment  of  mobile 
imits  presents  difficult  questions  under 
section  1877  of  the  Act.  On  the  one 
hand,  we  have  serious foncems  about 
the  potential  for  fraud  and  abuse  when 
services  are  provided  with  mobile  units. 
These  are  the  same  concerns  we  have 
(and  believe  the  Congress  shares)  about 
all  shared  physician-owned  or 
controlled  ancillary  services  facilities. 
We  believe  that  section  1877  of  the  Act 
is  aimed  at  arrangements  that  enable 
physicians  to  profit  from  referrals  to 
free-standing,  money-making  services 
ventures  that  are  not  central  to  their 
medical  practices.  On  the  other  hand. 
we  agree  that  the  statute  clearly  permits 
services  provided  by  mobile  units  that 
qualify  under  the  "same  building" 
requirements.  Thus,  we  agree  with  the 
commenter  that  a  group  practice  can 
move  any  piece  of  equipment  frtim 
office  to  office  and  use  that  "in-office" 
piece  of  equipment  for  the  provision  of 
DHS  in  a  location  that  meets  the  "same 
building"  requirements.  Because  we  are 
defining  "buildiiig"  narrowly  to  exclude 
parking  lots  and  interior  parking 
garages,  services  provided  in  mobile 
vans  or  trailers  will  not  comply  with  the 
"same  building"  requirements.  We 
believe  it  reasonable  to  conclude  that 
these  services  are  not  "in-office"  when 
a  van  circulates  among  various 
physicians'  offices  and  is  rented  serially 
by  each.  These  arrangements  would 
seem  to  be  calculated  to  enhance 
physician  revenues,  rather  than  patient 
convenience,  since  patients  would 
likely  be  encouraged,  if  not  required,  to 
schedule  appointments  on  the  day  that 
the  physician  stands  to  profit  from  the 
services. 

That  said,  we  believe  that  mobile 
services  can  constitute  an  important 
part  of  the  health  care  delivery  system 
for  many  patients.  Nothing  in  the  statute 
or  these  regulations  precludes  a 
physician  or  group  practice  from 
arranging  for  a  mobile  provider  to  treat 
the  physician's  patients  at  his  or  her 
office  location,  so  long  as  the  financial 
arrangement,  if  any,  between  the 
physician  or  group  practice  and  the 
ancillary  services  provider  fits  in  an 
exception  under  section  1877  of  the  Act. 
In  addition,  in  rural  areas,  the  "rural 
provider"  exception  (to  be  addressed  in 
Phase  II  of  this  rulemaking)  may  apply 
to  protect  some  physician-owned 
mobile  service  providers.  Finally,  we 
are  persuaded  that  the  risk  is  low  if  a 
group  practice  exclusively  owns  and 
uses  its-own  mobile  van  or  trailer  that 
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circiilates  among  its  group  practice 
locations.  In  that  limited  circumstance, 
we  are  treating  the  mobile  unit  as  akin 
to  a  "centralized"  building  under 
section  1877{b)(2)(A)(ii)(II)  of  the  Act. 

Comment:  Several  commenters  sought 
clarification  in  the  regulations  text  that 
group  practices  can  have  more  than  one 
centralized  location  for  the  provision  of 
DHS.  However,  one  commenter  offered 
a  contrary  view.  This  commenter 
expressed  the  view  that  the  Congress 
intended  that  the  in-office  andUary 
services  exception  be  interpreted 
narrowly  with  respect  to  centralized, 
free-standing  locations.  Specifically,  the 
commenter  cites  the  Conference  Report 
for  OBRA  1993  in  H.  Rep.  No.  213, 1st 
Sess.,  810  (1993),  which  states:  "The 
conference  agreement  includes  an 
exception  for  clinical  laboratory  services 
provided  by  a  group  practice  with 
multiple  office  locations.  For  all  other 
DHS  the  exception  for  group  practices 
applies  only  iif  the  services  are  provided 
in  a  centralized  location"  (emphasis 
added).  Based  on  this  language,  the 
commenter  believes  that  the  Congress 
intended  to  permit  group  practices  to 
have  a  single  centralized  location  to 
provide  DHS,  but  not  to  permit  group 
practices  to  establish  multiple  wholly 
owned  locations  or  franchises  for  DHS. 

Response:  Under  section 
1877(b)(2)(A)(ii)(n)  of  the  Act.  in  the 
case  of  a  referring  physician  who  is  a 
member  of  a  group  practice,  services 
qualify  for  the  in-office  ancillary 
services  exception  if  they  are  furnished 
"in  another  building  which  is  used  by 
the  group  practice  *  *  *  for  the 
provision  of  some  or  all  of  the  group's 
clinical  laboratory  services,  or  *  *  *  for 
the  centralized  provision  of  the  group's 
designated  health  services  (other  than 
clinical  laboratory  services)."  Neither 
the  statute  nor  the  legislative  history  for 
this  provision  specifically  requires  one 
single  centralized  location  for  a  group  to 
provide  DHS.  In  addition,  we  see  no 
compelling  reason  to  impose  such  a 
requirement.  We  are  interpreting  the 
word  "centralized"  to  apply  when  a 
group  practice  has  established  a 
separate  facility  for  fumi«faing  DHS  to 
patients,  without  the  requirement  that  it 
service  all  of  the  practice's  offices  or  ■ 
provide  all  of  the  practice's  DHS.  We  are 
incorporating  this  interpretation  into  the 

Tlations  text, 
we  were  to  require  only  one 
centralized  facility  for  DHS,  a  group 
practice  could  be  in  the  position  of 
having  to  send  patients  from  some 
offices  to  inconvenient  locations  or  to 
house  a  variety  of  different  kinds  of 
ancillary  services  in  one  location,  such 
as  combining  all  physical  therapy, 
laboratory  services,  and  x-rays  in  one 


building.  It  may  be  entirely  impractical 
for  a  group  practice  to  house  the 
equipment  and  staff  for  such  diverse 
services  in  one  location.  We  believe  the 
Congress  meant  to  allow  groups  to  use 
this  kind  of  "central"  or  dedicated 
location  in  situations  in  which  the 
facility  is  convenient  to  some  of  the 
different  offices,  but  as  a  residt  may  not 
be  physically  attached  to  any  one  of 
them.  Thus,  the  facility  is  "central"  to 
muhipie  offices,  ra^er  than  attached  to 
just  one. 

Comment:  Several  commenters  sought 
clarification  that  a  group  practice  with 
a  single  office  location  for  the  delivery 
of  services  that  are  not  DHS  can  have  a 
separate,  centralized  building  for  the 
delivery  of  DHS. 

Response:  While  we  believe  that  the 
"centralized  building"  provision — 
which  allows  group  practices  to  have 
"off-site"  DHS  locations — was  intended 
to  accommodate  the  concerns  of  group 
practices  with  mialtiple  office  locations 
that  wanted  to  consolidate  DHS 
operations  for  cost  containment 
purposes,  we  can  discern  nothing  in  the 
statute  or  legislative  history  that  would 
prevent  a  group  practice  with  only  one 
office  location  from  using  a  cmtralized 
building  for  the  provision  of  DHS. 

However,  we  are  concerned  that 
allowing  single  and  multi-office  group 
practices  to  have  multiple  off-site 
locations  for  DHS  would  effectively  gut 
the  in-office  ancillary  services  exception 
without  additional  controls. 
Accordingly,  we  are  modifying  the 
"centralized  building"  standard  to 
ensure  that  DHS  referrals  protected  by 
the  in-office  ancillary  services  exception 
are  truly  part  of  the  group  practice's 
medical  practice.  First,  we  are  requiring 
that  the  centralized  office  space 
(whether  an  entire  building,  subpart  of 
a  building,  or  mobile  unit)  used  for  the 
provision  of  the  group  practice's  clinical 
laboratory  services  or  DHS  qualifies  for 
the  exception  only  if  it  is  used 
exclusively  by  the  group  practice  or 
group  practice  physicians,  that  is,  it  is 
wholly  owned  by  the  group  practice 
(other  than  a  seciirity  interest  held  by  an 
unrelated  lender  or  mortgagor)  or  is 
leased  or  subleased  by  the  group 
practice  on  a  full-time  basis  (that  is,  24 
hours  per  day,  7  days  per  week,  for  at 
least  6  months).  This  rule  precludes 
group  practice  shared  focilities  in  off- 
site  buildings.  Second,  part-time 
"centralized"  DHS  arrangements  are 
precluded.  For  example,  a  group 
practice  may  not  rent  an  MRI  facility 
one  day  per  week  and  treat  that  facility 
as  a  "centralized"  building.  Third,  a 
mobile  facility  (for  example,  an  x-ray 
van)  owned  and  used  exclusively  by  the 


group  practice  will  be  considered  a 
"centralized  building." 

Notwithstanding,  group  practices  may 
lease  or  sublease  DHS  facility  space 
(including  mobile  units)  to  or  from  other 
group  practices  or  solo  practitioners  on 
a  part-time  basis.  However,  DHS 
provided  to  patients  of  part-time  lessee 
or  sublessee  group  practices  will  not  fit 
in  the  in-office  aiudllary  services 
exception,  unless  tke  "same  building" 
requirements  are  met.  Finally,  referrals 
for  ancillary  services  to  a  group  practice 
from  physicians  not  in  the  group 
practice  or  other  group  practices  do  not 
implicate  section  1877  of  the  Act, 
provided  there  are  no  impermissible 
financial  relationships  between  the 
parties.  A  referral  for  a  designated 
health  service  does  not  create  a  financial 
relationship. 

Comment:  Many  commenters  urged 
us  to  establish  a  separate  exception  for 
shared  fecilities.  Several  commenters  - 
argued  that  shared  facilities  pose  no 
greater  risk  of  overutilization  than  DHS 
furnished  by  solo  practices  or  group 
practices.  Moreover,  commenters 
believe  that  shared  facilities  overseen  by 
referring  physicians  are  likely  to  be 
more  convenient,  efficient,  and 
accountable  than  other  facilities.  A 
niunber  of  commenters  suggested  that 
failure  to  protect  shared  facilities  would 
disrupt  existing  arrangements  that  are 
widespread  in  the  industry  (as  one 
commenter  stated,  shared  facilities  are 
the  "reality  of  what's  going  on"),  leaving 
many  solo  practitioners  with  only  two 
options:  merge  with  others  to  form 
group  practices  or  disband  their  shared 
feciUties.  One  physician  commenter 
believes  that  if  his  shared  radiology  and 
clinical  laboratory  facilities  are  not 
permitted,  the  result  would  be  a  shift  of 
income  to  commercial  laboratory 
ventures,  pathologists,  and  radiologists, 
further  "dichotomizing"  the  incomes  of 
primary  care  physicians  and  specialists. 
The  physician  claimed  that  his  income 
would  drop  by  25  percent  and  that  he 
would  have  to  fire  employees  and 
default  on  a  lease.  Commenters 
representing  the  interests  of  solo 
practitioners  asserted  that  there  is  no 
meaningful  distinction  between  DHS 
facilities  shared  by  solo  practitioners 
and  group  practice-owned  DHS 
facilities. 

A  physician-oriented  trade 
association  and  other  commenters  urged 
us  to  add  a  new  exception  to  allow  the 
legitimate  use  of  shared  office  facilities 
by  physicians  modeled  on  language 
included  in  BBA  1997,  but  never 
enacted.  Other  commenters  offered 
different  formulations,  including 
allowing  shared  facilities  if  they  are  in 
the  same  building  or  complex  of 
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buildings  as  the  solo  practitioners'  office 
practices. 

Response:  In  the  August  1995  final 
rule  and  the  preamble  to  the  January 
1998  proposed  regulation,  we  observed 
that  the  in-office  ancillary  services 
exception  would  allow  certain  shared 
facility  arrangements  among  solo 
practitioners  who  do  not  wish  to 
become  a  group  practice.  For  example, 
we  noted  that  two  solo  practitioners 
who  share  an  office  and  jointly  own  a 
laboratory  can  continue  to  refer  to  that 
laboratory,  as  long  as  each  physician  (1) 
furnishes  physician  services  unrelated 
to  the  furnishing  of  DHS  in  the  office 
(that  is,  the  arrangement  meets  the 
"same  building"  requirements),  (2) 
directly  supervises  the  laboratory 
services  for  his  or  her  own  Medicare  or 
Medicaid  patients  while  they  are  being 
furnished,  and  (3)  bills  for  the  services. 
We  further  noted  that  if  only  one  of  the 
solo  practitioners  owns  the  laboratory  in 
a  shared  office,  the  nonowning 
physician  can  refer  to  the  laboratory  as 
long  as  he  or  she  is  not  receiving 
compensation  from  the  owner  in 
exchange  for  referrals.  We  solicited 
comments  on  the  effects  of  section  1877 
of  the  Act  on  other  shared  facility 
arrangements. 

After  careful  review  of  the  public 
comments,  we  are*persuaded  that  our 
original  approach  in  the  January  1998 
proposed  regulations  is  most  consistent 
with  the  purposes  of  section  1877  of  the 
Act.  Under  that  approach,  shared 
facilities  are  permitted  if  they  comply 
with  the  supervision,  location,  and 
billing  requirements  of  the  in-office 
ancillary  services  exception.  With 
respect  to  the  location  of  the  shared 
fricility.  Phase  I  of  this  rulemaking 
permits  shared  facilities  that  meet  the 
"same  building"  requirements. 
(However,  shared  facilities  do  not 
qualify  under  the  "centralized  building" 
standard  because  they  will  not  meet  the 
exclusively  used  requirement).  Thus,  as 
noted  above,  two  solo  practitioners  who 
share  an  office  and  jointly  own  a 
laboratory  can  continue  to  refer  to  that 
laboratory,  as  long  as  each  physician 
furnishes  substantial  physician  services 
imrelated  to  the  furnishing  of  DHS  in 
the  building  where  the  laboratory  is 
located,  provides  (directly  or  through  an 
independent  contractor  if  permitted 
under  applicable  payment  and  coverage 
rules)  the  appropriate  level  of 
supervision  for  DHS  for  his  or  her  own 
Medicare  or  Medicaid  patients,  and  bills 
for  the  services.  We  believe  the 
relaxation  of  the  direct  supervision 
requirement  imder  these  regulations 
will  enable  additional  shared  facilities 
to  come  within  the  exception. 
Additionally,  if  only  one  of  the  solo 


practitioners  owns  the  laboratory  in  a 
shared  facility  arrangement,  the 
nonowning  physician  can  refer  to  the 
laboratory  as  long  as  he  or  she  is  not 
compensated  by  the  owner  in  exchange 
for  referrals. 

We  are  not  persuaded,  however,  that 
a  separate  exception  for  shared  facilities 
is  warranted.  The  BBA  1997  language 
that  several  commenters  proffered 
would  apply  to  services  that  are 
furnished — 

•  Personally  by  the  referring 
physician  who  is  a  shared  facility 
physician  or  personally  by  an 
individual  directly  employed  or  under 
the  general  supervision  of  such  a 
physician; 

•  By  a  shared  facility  in  a  building  in 
which  the  referring  physician  furnishes 
substantially  all  of  the  services  of  the 
physician  that  are  unrelated  to  the 
furnishing  of  shared  facility  services; 

•  To  a  patient  of  a  shared  fecility 
physician;  and 

•  That  are  billed  by  the  referring 
physician  or  a  group  practice  of  which 
the  physician  is  a  member. 

Given  that  we  are  revising  the 
supervision  standards  under  the  in- 
office  ancillary  services  exception,  we 
believe  that  the  in-office  ancillary 
services  exception  will  cover  most,  if 
not  all,  of  the  nonabusive  shared  facility 
arrangements  that  wotild  have  been 
protected  by  this  commenter's  proposed 
additional  exception. 

Comment:  A  commenter  questioned 
the  application  of  the  proposed 
regulations  if  physicians  who  share  a 
building,  but  for  legal  or  personal 
reasons  are  not  formally  organized  into 
a  professional  structure  (that  is,  a 
"single  legal  entity"),  form  a  joint 
venture  to  establish  a  clinical  laboratory 
or  other  ancillary  service  provider. 

Response:  As  explained  above,  solo 
practitioners  may  own  and  operate 
shared  DHS  facilities  so  long  as  they  fit 
in  the  in-office  ancillary  services- 
exception.  If  the  practitioners  form  a 
separate  joint  venture  to  provide  the 
services,  they  may  run  into  problems 
complying  with  the  billing  requirements 
of  the  in-office  ancillary  services 
exception,  if  the  joint  ventxire  does  the 
billing  (that  is,  the  joint  venture  will  not 
qualify  as  a  wholly  owned  entify  and, 
therefore,  will  not  fit  into  any  of  the  in- 
office  ancillary  billing  requirements 
under  section  1877(b)(2)(B)  of  the  Act  or 
§411. 355(b)). 

4.  The  Billing  Requirement 

The  Existing  Law:  To  qualify  for  the 
in-office  ancillary  services  exception 
under  the  statute,  the  DHS  must  be 
billed  by  one  of  the  following: 


•  The  physician  performing  or 
supervising  the  service; 

•  The  group  practice  of  which  such 
physician  is  a  member,  under  that  group 
practice's  billing  number;  or 

•  An  entify  that  is  wholly  owned  by 
the  referring  or  supervising  physician  or 
the  referring  or  supervising  physician's 
group  practice. 

The  Proposed  Rule:  In  the  proposed 
regulation,  we  interpreted  the  billing 
requirements  to  allow  a  single  group  to 
bill  under  more  than  one  billing  number 
assigned  to  the  group  and  to  allow  an 
agent  to  bill  for  the  group  in  the  group's 
name,  using  the  group's  number, 
provided  the  billing  arrangement  meets 
the  requirements  in  §424. 80(b)(6).  We 
further  interpreted  the  "wholly  owned" 
entify  provision  to  mean  that  a 
physician  or  group  practice  can 
establish  a  wholly  owned  provider  of 
DHS  that  can  bill  Medicare  or  Medicaid 
on  its  own  behalf,  under  its  own  billing 
nimiber  that  is  not  a  group  billing 
nimiber. 

The  Final  Rule:  As  with  the  other 
requirements  in  this  exception,  the 
billing  requirements  serve  to  tie  the 
ancillary  services  for  which  self- 
referrals  will  be  permitted  to  the 
physician's  routine  medical  practice. 
Phase  I  of  this  rulemaking  incorporates 
the  OBRA  1993  amendment  clarifying 
that  in-office  ancillary  services  that  are 
billed  by  a  group  practice  of  which  the 
referring  or  supervising  physician  is  a 
member  must  be  billed  under  a  billing 
nimiber  assigned  to  the  group  practice. 
However,  group  practices  may  have,  and 
bill  under,  multiple  group  practice 
billing  numbers,  subject  to  any 
applicable  Medicare  or  Medicaid 
program  restrictions.  Wholly  owned 
entities  that  qualify  to  do  the  billing 
under  the  rule  may  use  their  own  billing 
nimibers  and  need  not  use  a  number 
assigned  to  the  physician  or  group 
practice  that  owns  them.  The  entities 
must  be  wholly  owned  either  by  the 
physician  performing  or  supervising  the 
services  or  by  the  group  practice;  joint 
ventures  between  group  practices  and 
individual  group  practice  physicians  or 
that  include  other  providers  or  investors 
do  not  qualify  as  wholly  owned  entities. 

Billing  may  be  done  by  independent 
third  party  billing  companies  if  they  are 
acting  as  agents  of  a  solo  practitioner, 
group  practice,  or  entity,  but  the  billing 
must  be  done  imder  billing  numbers 
assigned  to  the  solo  practitioner,  group 
practice,  or  entity,  and  the  services  may 
not  be  separately  billed  under  a  billing 
company's  nimiber.  The  billing 
arrangements  must  meet  the 
requirements  of  §  424.80(b)(6). 

"The  express  billing  requirements  of 
section  1877(b)(2)(B)  of  the  Act  contain 
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no  billing  method  applicable  to 
supervising  independent  contractor 
physicians  who  are  "physician  in  the 
group"  under  section  1877(b)(2)(A)(i)  of 
the  Act  and  §411.351,  but  who  are  not 
members  of  the  group  under  §411.351  ■ 
(these  physicians  cannot  bill  themselves 
as  the  supervising  physician  because 
they  are  required  to  reassign  their 
billing  rights  to  the  group  in  order  to 
qualify  as  "physicians  in  the  group"). 
We  believe  the  Congress  intended  the 
billing  requirements  of  section 
1877(b)(2)(B)  of  the  Act  to  correspond 
with  the  supervision  requirements  of 
section  1877(b)(2)(a)(i)  of  the  Act  and 
that  this  omission  was  simply  a 
legislative  drafting  oversight. 
Accordingly,  we  are  interpreting  the 
billing  requirements  to  be  consistent 
with  the  supervision  requirements, 
which  permit  supervision  by  a 
"physician  in  the  group."  Therefore,  the 
billing  conditions  will  be  satisfied  if  the 
DHS  are  billed  by  the  group  practice 
when  the  supervising  physician  is  a 
"physician  in  the  group." 

In  summary,  under  tne  regulations  in 
Phase  I  of  this  rulemaking,  to  qualify  for 
the  in-office  ancillary  services 
exception,  DHS  must  be  billed  by  one  of 
the  following: 

•  The  physician  performing  or 
supervising  the  service. 

•  The  group  practice  of  which  such 
physician  is  a  member,  imder  that  group 
practice's  billing  number. 

•  The  group  practice  if  the  physician 
is  a  "physician  in  the  group  practice," 
imder  that  group  practice's  billing 
niunber. 

•  An  entity  that  is  wholly  owned  by 
the  referring  or  supervising  physician  or 
the  refening  or  supervising  physician's 
group  practice. 

Caatment:  One  commenter  objected  to 
our  interpretation  of  the  "wholly 
owned"  entity  provision  as  unsupported 
by  the  statute.  Ilie  commenter  believes 
that  allowing  separate  and  distinct 
entities  to  provide  services  and  bill  on 
their  own  behalf  would  frustrate  efforts 
to  detect  fraud  and  abuse,  because  the 
provider  nvunbers  of  the  physician 
making  the  referral  and  the  entity 
providing  the  DHS  would  not  be  clearly 
linked  on  a  claim  form.  The  commenter 
believes  that  the  Congress  likely 
intended  to  exempt  only  wholly  owned 
entities  that  primarily  provide 
administrative  and  billing  services. 

Response:  We  find  nothing  in  the 
statutory  language  that  would  limit 
wholly  owned  entities  imder  section 
1877(b)(2)(B)  of  the  Act  to  entities  that 
provide  only  administrative  and  billing 
services.  Rather,  we  believe  the  wholly 
owned  entity  provision  can  be  read 
reasonably  to  permit  group  practices  to 


provide  DHS  and  biU  through  these 
entities.  A  narrower  interpretation 
would  seem  to  imply  that  the  group 
practices  could  only  bill  using  third 
party  billing  companies  if  these 
companies  were  wholly  owned  by  the 
group.  We  believe  it  uiilikely  that  the 
Congress  intended  such  an 
interpretation. 

Comment:  A  commenter  suggested 
that  the  billing  provisions  in  the  in- 
ofBce  ancillary  services  exception  be 
changed  to  include  billing  by  a  hospital 
for  physician  services  fuiiaished  under 
arrangements.  This  change  would  allow 
physician  services  for  hospital  patients 
to  come  within  the  in-office  ancillary 
services  exception. 

Response:  The  in-office  anciUary 
services  exception  is  designed  to 
exempt  from  the  referral  prohibition 
certain  DHS  that  are  provided  within  a 
group  practice.  As  discussed  in  section 
Vin  of  this  preamble,  DHS  provided 
imder  arrangements  with  a  hospital  are 
inpatient  or  outpatient  hospital  services 
for  purposes  of  the  statute.  We  believe 
the  Congress  did  not  intend  to  protect 
inpatient  and  outpatient  hospital 
services  under  the  in-office  ancillary 
services  exception.  In  fact,  in  describing 
the  in-office  ancillary  services  exception 
in  H.  Rep.  No.  Ill,  103d  Congress,  1st 
Sess.  546  (1993),  the  Congress  pointed 
out  that  services  provided  by  a  hospital 
or  other  provider  "under  arrangement" 
with  a  group  practice  are  not  protected 
under  the  general  exception  for  in-office 
ancillary  services.  "Under 
arrangements"  issues  are  further 
discussed  in  section  Vm.M  of  this 
preamble. 

C.  Group  Practice  Definition  (Section 
1877(hX4)oftheAct) 

The  Existing  Law:  As  defined  in 
section  1877(h)(4)  of  the  Act,  a  "group 
practice"  is  a  group  of  two  or  more 
physicians  legally  organized  as  a 
partnership,  professional  corporation, 
foundation,  not-for-profit  corporation, 
faculty  practice  plan,  or  similar 
association,  that  meets  certain 
conditions.  Section  1877(h)(4)  of  the  Act 
was  promulgated  as  part  of  the  original 
section  1877  law  and  later  amended  by 
OBRA  1993.  The  current  law  contains 
the  following  conditions  applicable  to 
"group  practices"  for  purposes  of 
section  1877  (those  conditions  added  by 
OBRA  1993  are  so  noted): 

•  Each  physician  member  of  the 
group  furnishes  substantially  the  full 
range  of  services  that  the  physician 
routinely  furnishes,  including  medical 
care,  consultation,  diagnosis,  or 
treatment,  through  the  joint  use  of 
shared  office  space,  facilities. 


equipment,  and  persoimel  (the  "full 
range  of  services"  test). 

•  Substantially  all  of  the  services  of 
the  physician  members  of  the  group  are 
furnished  through  the  group,  are  billed 
under  a  billing  number  assigned  to  the 
group,  and  amounts  so  received  are 
treated  as  receipts  of  the  group  (the 
"substantially  all  test")  (revised  by 
OBRA  1993). 

•  The  overhead  expenses  of  and  the 
income  from  the  practice  are  distributed 
in  accordance  with  methods  previously 
determined  (modified  by  OBRA  1993). 

•  No  physician  member  of  the  group 
directly  or  indirectly  receives 
compensation  based  on  the  volume  or 
value  of  referrals  by  the  physician,  with 
the  exception  of  certain  profits  and 
productivity  bonuses  (added  by  OBRA 
1993). 

•  Members  of  the  group  personally 
conduct  at  least  75  percent  of  the 
physician-(>atient  encounters  of  the 
group  practice  (the  "75  percent 
physician-patient  encounters  test") 
(added  by  OBRA  1993). 

•  The  group  practice  complies  with 
all  other  standards  established  by  the 
Secretanr  in  regulations. 

hi  addition,  section  1877(h)(4)(B)  of 
the  Act  establishes  two  "Special 
Rules"— 

•  A  physician  in  a  group  practice  may 
be  paid  a  share  of  the  overall  profits  of 
the  group,  or  a  productivity  bonus  based 
on  services  personally  performed  or 
services  incident  to  the  personally 
performed  services,  so  long  as  the  share 
or  bonus  is  not  determined  in  any 
manner  that  is  directly  related  to  the 
volume  or  value  of  referrals  by  the 
physician  (added  by  OBRA  1993);  and 

•  In  the  case  of  a  faculty  practice  plan 
associated  with  a  hospital,  institution  of 
higher  education,  or  medical  school 
with  an  approved  medical  residency 
training  program  in  which  physician 
members  may  furnish  a  variety  of 
different  specialty  services  and  furnish 
professional  services  both  within  and 
outside  the  group,  as  well  as  perform 
other  tasks  such  as  research,  the 
conditions  contained  in  the  definition  of 
"group  practice"  apply  only  with 
respect  to  the  services  furnished  within 
the  faculty  practice  plan. 

Our  August  1995  final  rule  covering 
clinical  laboratory  services  referrals 
defined  "group  practice"  at  §411.351 
based  on  the  statute  as  it  read  effective 
January  1, 1992.  At  that  time,  we 
interpreted  the  "substantially  all  test"  to 
mean  that  at  least  75  percent  of  the 
patient  care  services  (defined  as  services 
addressing  the  medical  needs  of  specific 
patients)  of  the  group  practice  members 
must  be  furnished  through  the  group. 
We  interpreted  members  of  the  group  to 
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include  owners,  employees,  and 
independent  contractors.  We  required 
that  the  group  practice  be  "a  single  legal 
entity."  Finally,  we  stated  that  the 
"substantially  all  test"  would  not  apply 
to  any  group  practice  that  is  located 
solely  in  a  health  professional  shortage 
area  (HPSA).  For  group  practices  located 
outside  of  a  HPSA,  the  rule  provided 
that  any  time  spent  by  group  practice 
members  providing  services  in  a  HPSA 
would  not  be  used  to  calculate  whether 
the  group  practice  located  outside  the 
HPSA  had  met  the  "substantially  all 
test." 

The  Proposed  Rule:  We  proposed 
several  changes  to  the  definition  of 
"group  practice"  in  §411.351  to 
incorporate  OBRA  1993  changes.  We 
also  proposed  several  other  significant 
changes.  First,  we  proposed  a  "unified 
business  test" — targeted  at  sham  group 
practices — that  would  require  group 
practices  to  exhibit  "'centralized 
decision  making,  a  pooling  of  expenses 
and  revenues,  and  a  distribution  system 
that  is  not  based  on  each  satellite  office 
operating  as  if  it  were  a  separate 
enterprise."  Second,  we  proposed 
excluding  independent  contractors  as 
members  of  the  group  to  ease 
compliance  with  the  "substantially  all 
test."  Third,  we  proposed  expanding 
our  definition  of  "patient  care  services" 
to  include  any  of  a  physician's  tasks  that 
address  the  medical  needs  of  specific 
patients  or.patients  in  general  or  that 
benefit  the  group  practice. 

Final  Rule:  As  with  the  in-office 
ancillary  services  exception,  we  have 
been  guided  in  developing  the  final 
definition  of  "group  practice"  by  twin 
goals:  (1)  To  minimize  the  regulatory 
intrusiveness  of  the  definition  while 
giving  meaning  to  the  statutory  language 
and  intent;  and  (2)  to  provide  clear 
guidance  as  to  what  constitutes  a  "group 
practice"  for  purposes  of  section  1877  of 
the  Act.  We  understand  the  importance 
of  group  practice  status  to  physicians: 
simply  stated,  it  allows  group  members 
to  refer  patients  to  one  another  (or  to  the 
group  itself)  for  DHS  payable  by 
Medicare  or  Medicaid,  and  it  allows 
group  members  to  share  in  profits 
derived  from  such  DHS.  Section  1877  of 
the  Act  recognizes  that  referrals  vdthin 
groups  are  commonplace  and  may  be 
appropriate  adjuncts  to  a  group's  core 
medical  practice. 

As  an  initial  matter,  the  definition  of 
"group  practice"  promulgated  in  the 
statute  and  these  regulations  applies 
only  for  purposes  of  section  1877  of  the 
Act  and  may  have  little  or  no  bearing  for 
purposes  of  other  Medicare  or  Medicaid 
provisions.  For  example,  the  definition 
of  a  "physician  group"  under  the 
physician  incentive  plan  rules  is 


broader  than  the  definition  of  "group 
practice"  under  section  1877  of  the  Act. 

A  common  complaint  about  our 
January  1998  proposed  regulation  was 
that  it  would  exclude  many  bona  fide 
group  practices,  intrude  too  far  into  the 
business  and  financial  operations  of 
j)hysician  practices,  and  chill  group 
practice  integration  that  is  crucial  in  an 
increasingly  managed  care  environment. 
We  have  been  mindful  of  these  concerns 
in  developing  Phase  I  of  this 
rulemaking.  It  is  not  our  intent  to  micro- 
manage  group  practices  or  dictate  their 
organization  or  operation;  rather,  our 
intent  is  to  define  "group  practice"  so 
as  to  create,  consistent  wiUi  our 
understanding  of  the  statutory  intent,  a 
meaningful  exception  to  the  general 
referral  prohibition  under  section  1877 
of  the  Act,  an  exception  that  permits 
certain  traditional  and  commonplace 
referral  patterns  within  group  practices, 
without  permitting  the  exception  to 
swallow  the  rule.  In  general.  Phase  I  of 
this  rulemaking  is  more  expansive  than 
our  January  1998  proposed  rule  and 
affords  physicians  substantial  flexibility 
in  designing  and  managing  their 
medical  practices  (subject,  of  course,  to 
any  other  legal  impediments  imposed 
by  Federal  or  State  law). 

We  believe  the  group  practice 
definition  set  forth  in  section  1877(h)(4) 
of  the  Act  is  premised  on  two 
assumptions.  First,  internal  group 
practice  referrals  should  only  be 
protected  under  the  physician  services 
or  in-office  ancillary  services  exceptions 
(both  of  which  apply  in  specific  ways  to 
group  practices)  if  the  group  practice  is 
a  bona  fide  group  practice  and  not  a 
loose  confederation  of  individual 
physicians  bound  together  primarily  to 
profit  from  DHS  referrals.  We  believe 
the  Congress  intended  a  true  group 
practice  to  consist  of  physicians  whose 
practices  are  fully  integrated,  medically 
and  economically.  In  short,  the 
physicians  practice  medicine  together  in 
a  single  group,  not  separately,  and  their 
financial  prospects  are  interdependent. 
Thus,  the  Congress  imposed  certain 
tests  that  demonstrate  the  requisite 
integration  and  gave  the  Secretary 
regulatory  authority  to  impose 
additional  tests.  If  true  integration  is 
present,  we  do  not  believe  the  Congress 
otherwise  intended  to  regulate  the 
formal  structure  and  operation  of  the 
group.  Second,  the  financial  incentives 
for  group  practice  physicians  to  generate 
referrals  of  Medicare  or  Medicaid 
payable  DHS  for  the  group  should  be 
attenuated.  Thus,  the  group  practice 
definition  provides  that  group  practice 
physicians  may  not  be  paid  directly  or 
indirectly  based  on  the  volume  or  value 
of  DHS  referrals,  unless  the 


compensation  is  a  profit  share  or 
productivity  bonus  that  is  only 
indirectly  related  to  those  referrals. 

With  these  precepts  in  mind.  Phase  I 
of  this  rulemaking  incorporates  the 
following  significant  revisions: 

•  Broadening  of  the  types  of 
arrangements  that  qualify  as  a  "single 
legal  entity"  to  include,  among  other 
things,  multi-entity  legal  structures  and 
structures  owned  by  a  single  physician. 

•  Adoption  of  our  proposal  to 
exclude  independent  contractors  bom 
the  definition  of  a  "member  of  the 
group."  However,  independent 
contractors  who  meet  the  conditions  set 
forth  at  §  411.351  may  qualify  as 
"physicians  in  the  group  practice"  who 
may  receive  profit  shares  and 
productivity  bonuses  under  section 
1877(h)(4)(B)(i)oftheAct. 

•  Adoption  of  our  proposed 
expanded  definition  of  "patient  care 
services"  so  that  patient  care  services 
include  all  services  a  physician 
performs  that  address  the  medical  needs 
of  specific  patients  or  patients  in  general 
or  benefit  the  group  practice  (for 
example,  administrative  services  for  the 
group). 

•  Expansion  of  our  1998  proposal  to 
gauge  compliance  with  the 
"substantially  all  test"  by  measuring  a 
physician's  actual  time  spent  on  patient 
care  services  by  permitting  groups  to 
adopt  other  reasonable  methods  for 
determining  compliance. 

•  Creation  of  a  substantially  more 
flexible  definition  of  a  "unified 
business"  that  will  permit  group 
practices  to  use  cost-  and  location-based 
accounting  with  respect  to  services  that 
are  not  DHS,  and,  in  some  cases,  with 
respect  to  services  that  are  DHS  if  the 
compensation  method  is  not  directly 
related  to  the  volume  or  value  of  the 
physician's  referrals  and  other 
conditions  are  satisfied. 

•  Revision  of  the  productivity  bonus 
rules  so  that  group  practices  may  piy 
member  physicians  and  independent 
contractors  who  quedify  as  "physicians 
in  the  group"  productivity  bonuses 
based  directly  on  the  physician's 
personal  productivity  (including 
services  incident  to  such  personally 
performed  services  that  meet  the 
requirements  of  section  1861(s){2)(A)  of 
the  Act  and  section  2050  of  the 
Medicare  Carriers  Manual,  Part  3),  but 
may  not  pay  such  physicians  any  bonus 
based  directly  on  their  referrals  of  DHS 
that  are  performed  by  someone  else. 

•  Promulgation  of  specific  methods 
for  ensuring  that  compensation  for  DHS 
is  only  indirectly  related  to  referral 
income.  In  addition,  parties  may  use 
other  methods  that  are  reasonable  and 
documented. 
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•  Elimination  of  the  group  practice 
attestation  requirement. 

These  revisions  and  others  are 
discussed  in  the  comments  and 
responses  that  follow.  Each  comment 
and  response  section  begins  with  an 
overview  of  the  relevant  provision  in 
the  group  practice  definition  and  a 
summary  of  the  final  rule  relating  to  that 
provision.  The  sections  are  divided  as 
follows:  General  comments,  the  single 
legal  entity  requirement,  members  of  the 
group,  the  "full  range  of  services"  test, 
the  "substantially  all"  test,  and  the 
"75%  physician-patient  encoimters" 
test. 

1.  General  Comments 

Comment:  Many  commenters, 
including  a  group  practice  trade 
association,  criticized  the  proposed 
regulations  for  group  practices  as  overly 
intrusive  into  the  internal  operations  of 
physician  practices,  unnecessarily 
complex,  and  incapable  of 
implementation  in  a  fair  and  reasonable 
manner.  The  association  and  other 
commenters  believe  that  the  Congress 
intended  the  group  practice  provisions 
in  the  law  predominately  to  regulate  the 
external  ownership,  compensation,  and 
referral  arrangements  of  physicians  and 
not  the  inner  workings  of  group 
practices  themselves.  The  association 
and  other  commenters  protested  that  the 
rules  create  arbitrary  distinctions  among 
different  types  of  physicians.  These 
commenters  contended  that  no  tenable 
reason  exists  to  treat  group  practices, 
pathologists,  radiologists,  and  radiation 
oncologists — all  of  whom  are  permitted 
imder  the  statute  or  various  exceptions 
to  make  referrals  to  entities  with  which 
they  have  financial  relationships  under 
certain  circumstances — differently  than 
other  physicians,  since  they  have  an 
equal  incentive  to  self-refer. 

Response:  As  indicated  above,  in 
preparing  Phase  I  of  this  rulemaking,  we 
have  been  mindful  of  the  commenters' 
concerns  about  the  intrusiveness  of  the 
proposed  rule,  and  have  sought  to 
minimize  the  regulatory  impact  of  the 
group  practice  definition  and  to  provide 
clear  guidance  as  to  what  constitutes  a 
"group  practice"  for  purposes  of  section 
1877  of  the  Act.  We  do  not  intend  to  use 
these  regulations  to  micro-manage  group 
practices  or  to  dictate  their  organization 
or  operation,  except  as  is  necessary  to 
give  effect  to  the  statutory  intent  of  the 
Congress  to  create  a  limited  exception  to 
the  general  referral  prohibition  for  DHS 
referrals  by  physicians  within  their  own 
group  practices.  In  general.  Phase  I  of 
this  rulemaking  is  broader  than  the 
January  1998  proposed  rule  and  affords 
physicians  substantial  flexibility  in 


designing  and  managing  their  medical 
practices. 

While  we  have  endeavored  to  apply 
these  rules  as  equally  as  possible  to  solo 
and  group  practitioners  and  among 
various  types  of  practitioners,  some 
differences  in  regulation  and  outcomes 
are  imavoidable,  and  in  some  cases 
desired,  given  the  wide  array  of 
arrangements  to  which  the  statute 
apphes  and  the  distinctions  inherent  in 
the  statutory  scheme.  For  example,  the 
Congress  included  a  specific  exception 
for  referrals  by  consulting  pathologists, 
diagnostic  radiologists,  and  radiation 
oncologists  that  does  not  apply  in  the 
case  of  other  consulting  physicians.  The 
Congress  intended  disparate  treatment 
of  these  consulting  physicians, 
reasonably,  we  believe,  because  of  the 
limited  abihty  of  pathologists, 
diagnostic  radiologists,  and  radiation 
oncologists  to  generate  patient  referrals 
of  services  they  either  perform  or 
supervise.  Similarly,  the  Congress 
judged  referrals  within  group  practices 
(and  solo  practices)  deserving  of  special 
consideration  based,  we  believe,  on  a 
recognition  of  physicians'  traditional 
practice  of  delivering  DHS  in  their  own 
offices  to  their  own  patients. 

Comment:  A  commenter  sought 
clarification  as  to  whether  a  group 
practice  was  exempt  from  section  1877 
of  the  Act.  Several  commenters 
observed  that  group  practice  status  does 
not,  by  itself,  protect  against  the  risk  of 
overutilization  of  ancillary  services 
provided  by  the  group. 

Response:  A  group  practice  is  not 
exempt  from  section  1877  of  the  Act  by 
virtue  of  being  a  "group  practice"  under 
the  definition  in  section  1877(h)(4)  of 
the  Act  and  §411.352  of  these 
regulations.  A  relevant  exception,  such 
as  the  in-office  ancillary  services  or  the 
physician  services  exceptions,  must  still 
apply. 

Comment:  Several  commenters 
suggested  that  section  1877  of  the  Act 
and  the  regulations  should  focus  on 
referrals  of  medically  unnecessary  tests 
to  entities  with  which  physicians  have 
prohibited  financial  relationships.  Some 
commenters  suggested  that  we  use  our 
utilization  data  to  develop  norms  for 
each  physician  specialty  that  could  be 
the  basis  for  measuring  appropriate 
utiUzation  and  preventing  inappropriate 
referrals. 

Response:  We  disagree  that  section 
1877  of  the  Act  shoidd  apply  only  to 
referrals  of  unnecessary  items  and 
services.  While  overutiUzation  is  a 
principal  concern  of  the  statute,  and  a 
primary  focus  of  this  rule,  nothing  in 
the  statute  suggests  that  the  Congress 
intended  to  limit  the  statute's  reach  to 
referrals  of  medically  unnecessary  tests 


or  procedures.  Rather,  the  statute 
applies  to  all  referrals  of  DHS  to  entities 
with  which  a  referring  physician  has  a 
prohibited  financial  relationship.  The 
statute  is  designed  to  create  a  bright  line 
that  prohibits  a  high  risk  category  of 
financial  relationships  and  relieves  the 
government  fitim  having  to  "look 
behind"  every  physician  referral. 

2.  Single  Legal  Entity  Requirement 

The  Existing  Law:  Under  the  statute, 
a  group  practice  must  consist  of  "two  or 
more  physicians  who  are  legally 
organized  as  a  partnership,  professional 
corporation  (PC),  foundation,  not-for- 
profit  corporation,  faculty  practice  plan, 
or  similar  association."  The  August 
1995  final  rule  took  the  position  that  a 
group  practice  could  consist  of  only  one 
legal  entity  and  that  any  individual  or 
entity  could  organize,  operate,  or 
control  a  group  practice,  as  long  as  two 
or  more  physicians  had  a  role  in 
providing  services  and  the  group  met  all 
of  the  other  specific  requirements  for 
being  a  group  practice  vmder  section 
1877  ^the  Act.  Thus,  for  example,  a 
hospital  could  "own  or  operate"  a  group 
practice,  provided  no  State  law 
prohibited  it. 

The  Proposed  Rule:  The  January  1998 
proposed  regulations  retained  the 
interpretation  of  the  single  legal  entity 
requirement  from  the  August  1995  rule, 
requiring  the  legally  organized  group 
practice  to  consist  of  a  "single  legal 
entity",  that  is,  one  legal  entity 
identified  as  the  group  practice  that 
meets  all  of  the  group  practice 
definitional  tests.  In  addition,  the 
January  1998  proposed  regulations 
proposed  allowing  individual 
physicians  who  are  incorporated  as 
individual  professional  corporations  to 
form  a  group  practice,  subject  to 
meeting  the  remaining  conditions  of  the 
group  practice  definition. 

The  Final  Rule:  We  are  retaining  and 
incorporating  into  the  regulations  text 
the  "bright  line"  rule  that  a  group 
practice  must  be  a  single  legal  entity. 
The  single  legal  entity  can  assume  any 
form  recognized  by  the  State  in  which 
the  entity  achieves  its  legal  status, 
including,  but  not  limited  to,  a 
corporation  (for-profit,  professional,  or 
nonprofit),  partnership,  foundation, 
faculty  practice  plan,  or  limited  liability 
company.  The  single  legal  entity  can  be 
legally  organized  by  any  party  or 
parties,  including,  but  not  limited  to, 
physicians,  health  care  facilities,  or 
other  persons  or  entities.  The  single 
legal  entity  must  be  formed  primarily 
for  the  purpose  of  being  a  physician 
group  practice.  Hence,  for  example,  a 
hospital  that  employs  physicians  is  not 
a  "group  practice"  for  purposes  of 
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section  1877  of  the  Act,  although  the 
hospital  can  form  or  acquire  a  group 
practice  that  is  a  separate  single  legal 
entity.  The  following  structiu«s  are 
among  those  that  may  qualify  under 
Phase  I  of  this  rulemaking,  assuming  all 
other  requirements  of  the  group  practice 
definition  are  satisfied: 

•  A  partnership  between  two  or  more 
physicians. 

•  A  partnership  between  one 
physician  and  another  party,  provided 
that  the  partnership  employs  at  least 
one  other  physician.  (Similarly,  a 
partnership  between  two  nonphysician 
parties  can  qualify  if  it  employs  at  least 
two  physicians). 

•  A  corporation  or  limited  liability 
company  with  one  or  more  physician 
shareholders  or  members,  provided  that 
a  corporation  or  limited  liability 
company  v^th  only  one  physician 
shareholder  or  member  employs  at  least 
one  other  physician. 

•  A  corporation  or  limited  Uabihty 
company  owned  by  nonphysicians, 
provided  it  employs  at  least  two 
physicians. 

•  A  single  legal  entity  owned  by  two 
or  more  physicians  through  their 
individual  professional  corporations. 

•  A  solo  practitioner  who  is 
organized  as  a  legal  entity  (for  example, 
a  professional  corporation)  and  employs 
at  least  one  other  full-time  physician. 

•  A  single  legal  entity  (whether  a 
corporation,  limited  liability  company, 
or  other  form)  owned  by  one  or  more 
other  legal  entities  (that  is,  a  multi- 
entity  arrangement)  that  involves  two  or 
more  physicians  through  emplojrment 
or  indirect  ownership,  provided  that  the 
"investing"  or  "owner"  entities  are  not 
themselves  functioning  group  practices. 
(In  other  words,  existing  groups  may  not 
band  together  to  form  a  group  practice 
primarily  to  share  in-office  ancillary 
referrals.)  It  is  our  understanding  that 
the  prevalent  practice  in  these  kinds  of 
arrangements  is  for  the  physicians  who 
own  the  investing  entities  to  become 
employees  of  the  new  group  practice, 
and  for  the  investing  entities  themselves 
to  cease  functioning  as  group  practices. 

This  fist  is  illustrative  only,  and  other 
variations  are  possible.  What  is  essential 
is  that  there  must  be  one  identifiable 
legal  entity  that  is  a  bona  fide  group 
practice  of  two  or  more  physicians.  The 
definition  of  group  practice  does  not 
include  a  loose  confederation  of 
physicians,  a  substantial  purpose  of 
which  is  to  share  profits  from  referrals 
(sometimes  referred  to  as  a  "group 
practice  without  walls"),  or  separate 
group  practices  under  common 
ownership  or  control  through  a 
physician  practice  management 


company,  hospital,  or  health  care 
system,  or  other  entity  or  organization. 

We  have  responded  to  public 
comments  regarding  problems  faced  by 
faculty  practice  plans  under  section 
1877  of  the  Act  by  using  our  regulatory 
authority  imder  section  1877(b)(4)  of  the 
Act  to  create  a  new  exception  applicable 
to  faculty  practice  plans.  This  new 
exception  is  discussed  in  section  VII.A 
of  this  preamble. 

While  several  commenters  requested 
acconunodation  in  the  group  practice 
definition  for  bifurcated  foimdation- 
model  group  practices  (that  is, 
arrangements  between  a  nonprofit  entity 
that  provides  health  care  services  and  a 
physician  group,  typically  used  in 
States  that  restrict  the  corporate  practice 
of  medicine),  we  have  determined  that 
those  arrangements  are  better  addressed 
by  the  personal  service  arrangements 
exception.  As  noted  elsewhere  in  this 
preamble,  we  intend  to  apply  our 
imiform  interpretation  of  the  volume  or 
value  standard  to  all  exceptions  in 
which  it  appears.  (See  the  discussion  in 
section  V  of  this  preamble.) 

Conunent:  Many  commenters 
concurred  with  our  position  that  a 
group  practice  can  he  organized  by  any 
individual  or  entity,  but  took  issue  with 
other  aspects  of  our  group  practice 
organizational  tests.  As  a  threshold 
matter,  a  niunber  of  commenters 
maintained  that  the  statute  does  not 
require  a  "single  legal  entity."  These 
commenters  generally  fell  into  three 
categories:  (1)  Commenters  seeking 
protection  for  foimdation  model 
"groups"  in  States  that  follow  the 
corporate  practice  of  medicine  doctrine, 
(2)  commenters  seeking  protection  for 
physician  "groups"  practicing  in 
academic  medical  settings,  and  (3) 
commenters  seeking  protection  for 
"groups"  that  are  under  common 
ownership  or  control,  but  that  are  not 
bound  together  in  a  single  legal  entity. 
Comments  on  the  first  two  issues — 
foundation  models  and  academic 
medical  settings — are  summarized  and 
addressed  elsewhere  in  this  section  and 
in  section  Vn.A  of  this  preamble. 

As  to  the  third  category — common 
ownership  and  control — commenters 
generally  requested  that  we  recognize 
organizations  under  common  control  as 
a  single  imit  or  group  practice,  as  we  do 
in  our  definition  of  "hospital"  in 
§411.351  (Definitions)  of  the 
regulations.  (Section  411.351  reads  as 
follows:  "Hospital  *  *  *  refers  to  any 
separate  legally-organized  operating 
entity  plus  any  subsidiary,  related 
entity,  or  other  entities  that  perform 
services  for  the  hospital's  patients  and 
for  which  the  hospital  bills.") 
Specifically,  the  commenters  suggested 


we  interpret  this  portion  of  the  group 
practice  definition  as  covering  a  single 
legal  entity  that  includes  any  separate, 
legally-organized  operating  entity  plus 
any  subsidiary,  related  entity,  or  other 
entities  that  perform  services  for  the 
group  practice's  patients  and  for  which 
the  group  practice  bills.  Some 
commenters  noted  that  the  ability  to 
have  subsidiaries  is  important  for 
groups  for  valid,  nonabusive  business 
reasons,  such  as  to  operate  in  more  than 
one  State  when  States  have  different 
corporate  requirements,  to  organize 
components  of  the  continuiun  of  care 
such  as  home  health  or  skilled  nursing 
care,  and  to  operate  as  multi -entity 
integrated  delivery  systems.  Some 
commenters  indicated  that  some  State 
laws  require  physicians  to  practice  in  a 
different  entity  when  working  in  a 
bordering  State.  Also  noted  was  that 
complex  corporate  structures  are 
sometimes  required  for  a  variety  of  other 
legitimate  business  reasons,  such  as 
allowing  groups  to  meet  State  licensing 
requirements,  to  allocate  the  risk  of 
liabihty,  to  comply  with  inconsistent 
State  regulations,  or  to  meet  corporate 
practice  of  medicine  requirements. 
Similarly,  these  commenters  maintained 
that  an  aggregation  of  groups  managed 
by  the  same  physician  practice 
management  company  or  midtiple 
groups  owned  by  the  same  hospital 
should  be  considered  a  "group  practice" 
for  purposes  of  section  1877  of  the  Act 

Response:  Having  considered  the 
conunents,  we  iterate  our  view  that  a 
group  practice  must  be  a  "single  legal 
entity."  A  standard  that  would  allow 
entities  under  common  ownership  or 
control  to  be  a  group  practice  under 
section  1877(h)(4)  of  die  Act  does  not 
sufficiendy  protect  against  sham  group 
practice  arrangements  or  loose 
confederations  of  physicians  operating 
as  a  group  practice  substantially  for 
purposes  of  profiting  from  DHS 
referrals.  We  find  nothing  in  the  statute 
that  suggests  that  the  Congress  intended 
for  a  "group  practice"  to  be  so  broadly 
construed  as  to  include  midtiple  group 
practices  that  happen  to  use  the  services 
of  the  same  management  company  or 
that  happen  to  be  affiliated  with  the 
same  health  system.  Single  legal  entities 
owned  by  multiple  entities  are 
permitted,  as  discussed  in  the  response 
to  the  next  comment.  We  address  the 
special  needs  of  foimdation-based 
practices  and  faculty  practice  plans  in 
this  section  and  in  section  VILA  of  this 
preamble,  respectively. 

Comment:  Many  commenters 
considered  our  proposed  parameters  for 
the  composition  of  the  "single  legal 
entity"  too  restrictive,  taking  issue,  in 
particular,  virith  our  statement  that  "the 
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statute  specifically  requires  that  a 
partnership  consist  of  two  or  more 
physicians  who  are  partners  and  that  a 
PC  consist  of  two  or  more  physicians 
who  are  incorporated  together."  While 
several  commenters  conunended  our 
proposal  to  allow  group  practices  to 
include  individual  professional 
corporations  that  employ  their  own 
shareholders,  commenters  generally 
espoused  expanding  the  group  practice 
definition  to  include  any  physician 
group  (regardless  of  its  ownership)  that 
is  organized  as  a  distinct  legal  entity 
and  that  employs  more  than  one 
physician,  provided  that  all  of  the  other 
group  practice  definitional  tests  are  met. 

In  these  conunenters*  view, 
prohibiting  a  sole  practitioner  from 
owning  a  group  practice  that  employs 
midtiple  physicians  is  unfair, 
inconsistent,  anticompetitive,  and  not 
supported  by  the  statutory  language. 
The  commenters  pointed  out  that,  under 
our  January  1998  proposed  rule,  a 
hospital  could  own  a  group  practice,  but 
an  individual  physician  could  not. 
Commenters  believe  that  the  other 
requirements  for  meeting  the  group 
practice  definition  prevent  any  sham 
practice  arrangements  and  that  an 
interpretation  requiring  direct 
ownership  by  two  physicians  does  not 
further  Federal  fraud  and  abuse  policy. 

A  number  of  commenters  asked  that 
we  clarify  that  a  group  practice  may  be 
owned  by  any  legal  corporate  structure 
or  arrangement  including,  but  not 
limited  to,  limited  liability  companies, 
multi-member  professional 
corporations,  sole  physician  shareholder 
companies  that  employ  at  least  one 
physician,  hospitals  that  employ 
physicians,  entities  owned  jointly  by 
physicians  and  a  hospital  (for  example, 
a  physician  hospital  organization 
(PHO)),  or  general  corporations  that 
employ  two  physicians  without  any 
physician  ownership.  This 
interpretation  is  consistent  with  the 
August  1995  final  rule.  In  particular, 
several  commenters  observed  that  group 
practices  commonly  are  formed  tlu-ough 
the  merger  of  existing  group  practices. 
The  merging  practices  typically 
contribute  assets  and  transfer  physicians 
and  other  employees  to  the  new  group 
practice  entity,  which  bills  for  the 
physician  services  imder  a  group  billing 
number  and  treats  amounts  received  as 
receipts  of  the  new  group  practice,  and 
which  meets  the  other  group  practice 
definitional  requirements.  The 
commenter  urged  that  the  new  group 
practice  entity  should  qualify  for  group 
practice  status,  without  having  to 
dissolve  the  merging  shareholder 
entities,  which  are  often  maintained  for 


tax  or  other  purposes  unrelated  to 
Medicare  or  the  fraud  and  abuse  laws. 

To  prevent  sham  group  practices,  one 
commenter  suggested  that,  in  the  case  of 
a  new  group  practice  formed  by  the 
merger  of  existing  group  practices  or 
professional  corporations,  we  should 
require  the  new  group  practice  to 
employ  its  members  rather  than 
allowing  the  multiple  professional 
corporations  (PCs)  that  formed  the  new 
group  to  continue  employing  practice 
members  (except  in  the  case  of  an 
individual  professional  corporation  that 
employs  a  physician  and  owns  a  stake 
in  a  group  practice).  Similarly,  another 
commenter  recommended  requiring  all 
group  practices  (regardless  of  layers  of 
composition)  to  be  fully  integrated  into 
a  single  operating  medical  business  at 
the  top  or  "group"  level.  A  group 
practice  would  be  deemed  fully 
integrated  if  it  met  the  group  practice 
definitional  tests  and  presented  itself  as 
a  single  medical  business  whose  equity 
holders  operate  as  a  single  business  by 
sharing  such  things  as  contracts, 
Uability,  facilities,  equipment,  support 
personnel,  management,  and  a  pension 
plan.  A  fully-integrated  group  would  be 
required  to  employ  or  contract  with  all 
physicians  at  the  group  level  so  that 
physician  compensation  and  accounts 
receivable  of  all  members  of  the  group 
would  be  "at  risk"  in  the  event  of  losses 
due  to  poor  management  of  the  group  or 
in  the  event  of  a  malpractice  claim 
against  any  member  of  the  group. 

Response:  We  generally  agree  with  the 
conunenters.  We  have  reconsidered  the 
statutory  language  and  believe  that  the 
provision  requiring  "a  group  of  2  or 
more  physicians  legally  organized  as  a 
partnership,  professional  corporation, 
foundation,  not-for-profit  corporation, 
faculty  practice  plan,  or  similar 
association — "  can  be  interpreted  in 
several  ways.  It  can  reasonably  be  read 
to  mean  that  a  group  must  consist  of 
some  kind  of  legally  organized  entity, 
owned  by  virtually  any  combination  of 
individuals  or  other  entities,  provided 
that  there  are  at  least  two  physicians 
providing  services  to  patients  as  group 
practitioners.  We  have  amended  the 
definition  of  a  group  practice 
accordingly  in  §411.351.  We  believe 
this  interpretation  allows  us  to  treat  all 
practices,  regardless  of  who  owns  or 
operates  them,  more  uniformly.  The 
introduction  to  this  section  provides  an 
illustrative  list  of  possible  group 
practice  organizational  structiues. 

We  are  adopting  the  commenters' 
suggestion  that  no  entity  that  owns  all 
or  part  of  a  group  practice  (that  is,  no 
equity  holder  in  the  group)  may  itself 
fimction  or  qualify  as  a  group  practice 
(whether  a  group  practice  imder  section 


1877(h)(4)  of  the  Act  or  otherwise). 
Thus,  for  example,  in  the  case  of  a  new 
group  practice  formed  through  the 
merger  of  existing  group  practices,  the 
merging  or  defunct  group  practices  may 
not  themselves  operate  as  medical  group 
practices  (that  is,  they  may  not  furnish 
or  bill  for  health  care  services); 
however,  the  defunct  practices  are  not 
required  to  dissolve.  The  merging  group 
practices  should  transfer  all  medical 
assets  to  the  new  group  practice,  and  the 
new  group  practice  should  employ  the 
physicians  and  bill  for  their  services, 
treating  receipts  as  receipts  of  the  new 
group  practice. 

We  also  generally  agree  that  a  group 
practice  should  consist  of  a  single 
medical  business  whose  equity  holders 
operate  as  a  single  bxisiness  by  sharing 
such  things  as  contracts,  liability, 
facilities,  equipment,  support  personnel, 
management,  and  a  pension  plan.  This 
aspect  of  a  group  practice  is  addressed 
by  the  imified  business  test  in  §  411.352 
of  the  regulations.  (See  section  V1.C.7  of 
this  preamble  for  additional 
information). 

Comment:  Commenters  questioned 
whether  a  hospital  could  qualify  as  the 
"single  legal  entity"  needed  to  establish 
group  practice  status.  In  the  August 
1995  regulations,  we  stated  that  "*  *  * 
if  a  clinic  (or  other  facility)  is  legally 
organized  to  include  two  or  more 
physicians  and  provides  the  services  of 
physicians,  it  is  a  group  practice,  even 
if  it  is  established,  operated,  and 
controlled  by  a  nonphysician  group  or 
corporation.  This  would  be  so  regardless 
of  who  employs  the  physicians  (in  the 
scenario  presented  by  the  commenter, 
the  clinic  physicians  were  employed  by 
the  hospital  that  established  the 
clinic)."  (60  FR  41937)  One  commenter 
interpreted  this  language  to  mean  that  a 
hospital,  which  is  itself  a  legal  entity, 
could  employ  physicians  and,  therefore, 
qualify  as  a  group  practice  if  the  other 
requirements  of  the  group  practice 
definition  were  met.  Thus,  the  hospital 
would  not  need  to  establish  a  separate 
legal  entity  for  its  employed  physicians 
to  be  considered  a  group  practice.  A 
related  concern  was  whether  a  single 
hospital  could  encompass  multiple 
group  practices.  According  to  the 
commenter,  the  abilify  of  hospitals  to 
establish  multiple  groups  is  especially 
important  for  a  hospital  entity  that  may 
operate  several  campuses  in  different 
cities  as  unincorporated  divisions,  a 
situation  likely  to  increase  as  providers 
consolidate  into  regional  networks. 

Response:  We  believe  the 
commenter's  interpretation  would 
stretch  the  meaning  of  a  "group 
practice"  too  far.  We  do  not  believe  that 
a  hospital  can  reasonably  be  construed 
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as  a  "group  practice."  We  find  no  basis 
to  conclude  that  the  Congress  thought 
otherwise.  The  statement  from  the 
August  1995  regulations  was  made  in 
response  to  a  comment  regarding  an 
arrangement  in  which  a  tax-exempt 
hospital  had  affiliated  group  practices 
and  established  a  separate  tax-exempt 
physician-directed  clinic  as  the  group 
practice's  operating  entity,  but 
employed  the  physicians  in  the 
affiliated  groups  directly.  In  responding 
to  the  comment,  we  attempted  to  make 
two  points:  (1)  That  a  group  practice 
need  not  be  legally  organized  by 
physicians:  and  (2)  that  a  physician- 
directed  clinic  could  qualify  as  a  group 
practice. 

We  iterate  that  a  group  practice  may 
be  legally  organized  by  a  hospital  or 
other  nonphysician  person  or  entity; 
however,  neither  the  hospital  itself  nor 
any  other  facility  the  primary  piupose  of 
which  is  something  other  than  to 
operate  a  physician  group  medical 
practice,  can  be  a  group  practice.  A 
hospital  may  establish  multiple  group 
practices  through  subsidiaries  or 
affiliated  entities  that  are  separate  legal 
entities.  Each  entity  may  be  a  group 
practice  for  purposes  of  section  1877  of 
the  Act,  althou^  the  aggregation  of 
groups  will  not  be.  Exceptions,  such  as 
the  in-office  ancillary  services 
exception,  would  only  apply  to  referrals 
within  one  of  those  groups  and  not 
across  multiple  groups  within  the  same 
hospital  entity. 

Comment:  A  commenter  noted  that 
the  August  1998  proposed  rule  clearly 
states  that  a  hospital  may  own  and 
operate  a  group  practice  (assimiing  there 
is  no  State  law  impediment  to  sudb 
ownership)  and  that  physicians  may 
own  a  group  indirectly  through 
individual  professional  corporations.  In 
light  of  these  statements,  the  conunenter 
sought  clarification  on  three  points:  (1) 
Whether  a  single  legal  entity  owned 
jointly  by  physicians  and  the  parent 
company  of  a  hospital  could  quaUfy  as 
a  group  practice,  provided  all  of  the 
other  conditions  in  the  definition  were 
satisfied;  (2)  whether  the  "single  legal 
entity"  test  could  be  met  by  a  limited 
liability  company;  and  (3)  whether 
several  physicians  organized  as  a 
limited  liability  company  could,  in  turn, 
own  another  entity  (for  example,  a 
second  limited  UabiUty  company)  that 
could  qualify  as  a  group  practice. 

Response:  In  responding  to  the 
commenter's  questions,  we  apply  the 
principles  described  above.  First,  a 
single  legal  entity  owned  jointly  by 
physicians  and  the  parent  company  of  a 
hospital  could  qualify  as  a  group 
practice,  provided  all  of  the  other 
conditions  in  the  definition  were 


satisfied..  Second,  a  Umited  liabihty 
company  duly  organized  under 
applicable  State  law  could  qualify  as  a 
"single  legal  entity."  Third,  several 
physicians  organized  as  a  limited 
liability  company  coidd,  in  tiim,  own 
another  entity  that  could  qualify  as  a 
group  practice  provided  that  the  first 
limited  liability  company  is  not,  and 
does  not  operate  as,  a  group  practice.  In 
this  last  case,  the  physician  members  of 
the  first  limited  liability  company 
would  be  considered  members  of  the 
group  by  virtue  of  their  indirect 
ownership  interest  in  the  second  entity. 

Comment:  Commenters  note  that 
health  systems,  management  companies, 
hospitals,  and  other  nonprofit  and  for- 
profit  corporations  must  comply  with 
State  laws  governing  the  corporate 
practice  of  medicine.  In  some  States, 
these  laws  restrict  or  prohibit  a 
corporation  frtim  direcUy  employing 
physicians.  In  some  cases,  the 
corporations  form  a  "captive"  or 
"friendly"  professional  corporation  with 
one  physician  owner  who  holds  the 
ownership  rights  to  the  professional 
corporation  in  trust  for  the  corporation. 
The  friendly  professional  corporation 
directly  employs  physicians  who  then 
form  the  group  practice.  The 
corporation  manages  the  business  of  the 
group  practice,  with  the  sole  physician 
shareholder  acting  primarily  as  a 
"figiirehead."  The  arrangement  ensures 
that  the  corporation  only  indirectly 
employs  the  physicians  and  does  not 
violate  the  corporate  practice  of 
medicine  rules.  Commenters  noted  that 
typically  only  one  physician  is  a 
shareholder  in  the  friendly  professional 
corporation  so  that  day-to-day 
transactions  are  less  cumbersome. 

Response:  Since  we  have  amended 
the  group  practice  definition  to  cover 
groups  that  consist  of  one  physician 
owner  and  one  or  more  physician 
employees,  we  believe  that  the  types  of 
"captive"  or  "friendly"  professional 
corporations  described  in  the  comment 
can  both  meet  our  definition  and 
comply  with  corporate  practice  of 
medicine  requirements.  Groups  must 
continue  to  meet  all  of  the  other  criteria 
in  the  group  practice  definition  in 
section  1877(h)(4)  of  the  Act  and 
§411.351. 

Comment:  Several  commenters  asked 
that  we  clarify  whether  the  "single  legal 
entity"  requirement  precludes  a  group 
practice  from  having  subsidiary  entities 
that,  for  example,  own  real  estate  or 
equipment,  provide  billing  services,  or 
operate  ancillary  services. 

Response:  As  we  noted  in  the  August 
1995  final  regiUations,  we  believe  that 
the  statute  does  not  preclude  a  single 
group  practice  fit)m  owning  other  legal 


entities  for  the  purposes  of  providing 
services  to  the  group  practice.  Thus,  to 
cite  the  example  in  the  August  1995 
final  regiUation  at  60  FR  41936,  a  group 
practice  could  wholly  own  and 
separately  incorporate  a  laboratory 
facility  that  provides  laboratory  services 
to  a  group  practice  or  other  patients. 
The  physicians  could  qualify  for  the  in- 
office  ancillary  services  exception 
provided  they  meet  the  requirements  for 
supervision,  location,  and  billing.  The 
billing  requirement  in  section 
1877(b)(2)(B)  of  the  Act  allows  services 
to  be  billed  by  the  referring  or 
supervising  physician,  the  group 
practice,  or  an  entity  wholly  owned  by 
the  group  practice.  The  exception 
appears  to  anticipate  that  a  group 
practice  may  wholly  own  separate  legal 
entities  for  billing  or  for  providing 
ancillary  services.  Parties  should  be 
aware,  however,  that  the  group  practice 
safe  harbor  imder  the  anti-kickback 
statute  (§  1001.952(p)  of  this  tide),  does 
not  protect  group  practice  ownership  of 
ancillary  services;  for  purposes  of  the 
anti-kickback  statute,  these 
arrangements  are  evaluated  on  a  case- 
by-case  basis. 

3.  Members  of  the  Group 

The  Existing  Law:  Under  the  August 
1995  final  regulations,  owners, 
employees,  and  independent  contractors 
were  all  considered  "members  of  a 
group"  practice  for  purposes  of  the 
group  practice  definitional  tests. 

The  Proposed  Rule:  The  proposed 
regulations  proposed  modifying  the 
definition  of  the  term  "members  of  the 
group"  to  include  only  physician 
partners,  shareholders,  and  full-time 
and  part-time  physician  employees. 
Independent  contractors  would  no 
longer  be  considered  members  of  the 
group.  This  change  was  proposed  to  aid 
group  practices  attempting  to  comply 
with  the  75  percent  "substantially  all 
test."  Physicians  would  be  considered 
members  of  the  group  during  the  time 
that  they  furnish  patient  care  services  to 
the  group. 

The  Final  Rule:  We  are  adopting  our 
January  1998  proposal  to  define  a 
member  of  a  group  practice  as  any 
physician  who  owns,  or  is  employed  by, 
the  group  practice.  In  the  case  of  a  group 
practice  owned  by  professional 
corporations  or  defunct  group  practices, 
the  physicians  who  own  those  entities 
will  be  considered  members  of  the 
group  practice.  Also,  those  physicians 
who  own  all  or  part  of  the  group 
practice  through  their  own  professional 
corporations  and  who  are  employed  by 
their  own  professional  corporations 
(which  contract  vn\h  the  group  practice 
to  provide  physician  services)  will  be 
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considered  members  of  the  group. 
Physicians  are  members  of  the  group 
during  the  time  they  furnish  "patient 
care  services"  (as  defined  at  §411.351) 
to  patients  of  the  group  or  for  the  benefit 
of  the  group,  even  if  those  services 
cannot  be  billed  by  the  group  (for 
example,  certain  administrative 
services,  pro  te/io  services). 

hidependent  contractors  and  leased 
employees  will  not  be  considered 
members  of  the  group.  The  exclusion  of 
independent  contractors  is  intended  to 
aid  many  group  practices  in  complying 
with  the  "substantially  all  test" 
described  below.  Although  not  group 
practice  members,  under  certain 
drcimistances,  independent  contractors 
may  provide  the  required  supervision 
for  the  in-office  ancillary  services 
exception,  as  described  in  section  VI.B.2 
of  this  preamble. 

While  nonphysicians,  such  as  nurse 
practitioners  and  physicians  assistants, 
may  be  group  practice  "members"  for 
general  purposes  under  section  1877  of 
the  Act,  their  membership  will  have  no 
practical  effect,  since  they  are  not 
"physicians"  for  purposes  of  the  three 
group  practice  "tests"  (the  "full  range  of 
services,"  "substantially  all,"  and  "75 
percent  physidan-patient  encoimters" 
test),  nor  for  purposes  of  the  profits  and 
productivity  bonuses  provisions.  While 
referrals  by  nurse  practitioners  and 
physician  assistants  generally  do  not 
trigger  section  1877  of  the  Act,  which 
applies  only  to  physicians  (as  defined  at 
section  1861(r)  of  the  Act),  referrals 
made  by  nonphysician  health  care 
professionals  may  implicate  the  statute 
if  those  referrals  are  directed  or 
controlled  by  a  physician.  In  other 
words,  a  physician  or  group  practice 
cannot  channel  referrals  through  a  nurse 
practitioner,  physician  assistant,  or 
other  nonphysician  health  care 
professional  in  order  to  circumvent  the 
prohibition  under  section  1877,  and  any 
channeled  referrals  woidd  be  imputed 
to  the  responsible  physician. 

Conunent:  Many  commenters 
supported  our  proposal  to  count  owners 
and  employees  as  members  of  the  group, 
but  not  independent  contractors.  This 
change  would  facilitate  compliance 
with  the  group  practice  definition  by 
group  practices  that  use  part-time 
independent  contractor  physicians  to 
supplement  and  expand  the  range  of 
services  the  group  offers  to  patients. 
Some  commenters  recommended  that 
independent  contractors  be  excluded 
only  for  purposes  of  the  "substantially 
all  test,"  but  not  for  other  purposes, 
including  the  direct  supervision 
requirement  of  the  in-office  ancillary 
services  exception  and  the  75  percent 
physician-patient  encoimters  test.  Some 


commenters  objected  to  excluding 
independent  contractors  from  the 
definition  of  "members  of  the  group" 
because  they  perceived  that  such 
exclusion  would  prevent  group 
practices  from  paying  independent 
contractors  productivity  bonuses  for  the 
work  they  personally  perform  under 
section  1877(h)(4)(B)(i)  of  the  Act 

Response:  We  are  retaining  our 
proposal  to  exclude  independent 
contractors  fiom  the  definition  of 
"members  of  the  group  practice."  On 
balance,  we  believe  tMs  change  will 
benefit  many  group  practices  that  wish 
to  qualify  for  group  practice  status.  As 
to  the  other  concerns  raised  by 
commenters,  we  believe  those  concerns 
have  largely  been  addressed  by  other 
changes  in  these  regulations.  We  have 
liberadized  the  direct  supervision 
standard  in  the  in-office  ancillary 
services  exception  to  permit  supervision 
by  independent  contractors  who  meet 
certain  conditions  that  establish  that  the 
independent  contractors  are  "physicians 
in  the  group  practice."  (See  discussion 
in  section  VI.B.2  of  this  preamble).  As 
discussed  below,  in  greater  detail,  we 
are  permitting  group  practices  to  pay 
productivity  bonuses  to  independent 
contractors  who  are  "physicians  in  the 
group  practice."  (See  discussion  in 
section  VI.C.8  of  this  preamble). 

Comment:  A  number  of  commenters 
advocated  a  flexible  approach  to  the 
definition  of  "member  of  the  group," 
urging  that  groups  be  permitted  to  elect 
whether  to  include  independent 
contractors  as  members  on  an  annual  or 
other  basis.  These  elections  would 
apply  uniformly  for  piuposes  of 
qualifying  under  all  of  the  group 
practice  definitional  tests  and  the  in- 
office  ancillary  services  exception,  and 
would  be  reported  to  us. 

Response:  The  election  process 
described  by  the  conunenters  strikes  us 
as  imnecessary  given  the  significant 
changes  in  this  final  rule  with  respect  to 
the  treatment  of  independent 
contractors  under  the  in-office  anciUary 
services  exception  and  the  group 
practice  productivity  bonus  provisions. 
In  our  view,  an  election  process  would 
impose  an  additional  administrative 
biuden  on  groups  and  the  government, 
with  minimal  offsetting  benefit. 

Comment:  To  accommodate  multi- 
entity  group  arrangements,  a  commenter 
suggested  that  "members  of  a  group" 
should  include  owners  of  the  group, 
employees  of  the  group,  and  owners  of 
any  sole  or  multiple  shareholder 
professional  corporation  that  has  an 
ownership  interest  in  the  group  (that  is, 
indirect  owners). 

Response:  For  purposes  of  the 
definition  of  "members  of  the  group," 


we  are  including  any  physician  owners 
of  a  sole  or  multiple  shareholder  PC  or 
other  entity  that  has  an  ownership 
interest  in  the  group.  In  essence,  we 
intend  to  "look  through"  any  corporate 
or  entity  owners  to  the  ultimate 
physician  owners.  Thus,  members  of  the 
group  include  physicians  who  are 
owners  (directiy  or  indirectiy)  and  bona 
fide  employees  of  the  group. 

Comment:  Several  conunenters 
suggested  that  independent  contractors 
be  permitted  to  qualify  as  group  practice 
members  on  a  locum  tenens  basis.  Thus, 
for  example,  a  group  would  be  allowed 
to  use  independent  contractors  to 
provide  coverage  when  a  member  of  the 
group  is  ill  and  imable  to  practice 
medicine  temporarily.  Other  reasons  to 
use  locum  tenens  physicians  coiUd 
include  death  or  disability  of  a 
physician,  resignation  of  a  physician, 
accommodating  seasonal  increases  in 
patient  loads,  and  "trial  runs"  of 
physicians  being  recruited  to  join  a 
practice.  According  to  commenters, 
locum  tenens  providers  are  typically 
paid  on  a  fee-for-time  basis  by  the 
staffing  organizations  with  which  they 
are  affiliated.  Thus,  they  typically  have 
no  direct  financial  relationships  with 
any  of  the  health  care  entities  to  which 
they  are  assigned.  The  health  care 
entities  retain  all  patient-receipts  and, 
when  possible.  Medicare  pajrments  are 
reassigned  to  the  health  care  entity. 

Response:  Nothing  in  section  1877  of 
the  Act  or  these  regulations  prevents  the 
use  of  locum  tenens  physicians  in 
situations  like  those  described  in  the 
comments.  The  issue  raised,  however,  is 
how  these  physicians  should  be  treated 
for  purposes  of  a  group  practice's 
compliance  with  the  group  practice 
definition  and  how  referrals  by  such 
physicians  should  be  treated  under  the 
general  prohibition  under  section  1877. 
As  to  the  first  issue,  we  believe  an 
appropriate  use  of  locum  tenens 
physicians  in  exigent  situations  should 
not  prevent  a  group  practice  that 
otherwise  complies  with  the  definition 
at  section  1877(h)(4)  and  §411.352  of 
these  regulations  from  qualifying  for 
group  practice  status.  We  are  applying 
the  rules  at  section  3060 
"Reassignment,"  of  the  Medicare 
Carrier's  Manual  (HCFA  Pub.  14-3),  Part 
3 — Claims  Process  (the  reassignment 
provisions)  as  the  test  for  whether  a 
physician  is  a  locum  tenens  physician. 
A  locum  tenens  physician  will  be 
considered  as  "standing  in  the  shoes"  of 
the  regular  physician  (as  defined  in 
section  3060.7)  if  he  or  she  replaces  the 
regular  physician  in  accordance  with 
section  3060.7.  We  note  that  section 
3060.7  does  not  treat  a  physician  hired 


Federal  Register / Vol.  66,  No.  3 /Thursday.  January  4,  2001 /Rules  and  Regulations 


901 


on  a  "trial  run"  basis  as  a  locum  tenens 
physician. 

Comment:  One  commenter  sought 
clarification  that  on-call  physicians  who 
are  independent  contractors  would  be 
exempted  from  the  group  member  and 
group  practice  requirements  but  would 
be  able  to  provide  and  supervise  care  on 
behalf  of  a  group  member.  On-call 
physicians  for  one  group  may  be 
members  of  other  group  practices.  They 
may  or  may  not  be  compensated  for 
their  services  or  bill  imder  the  group 
practice  billing  number  of  the  group  for 
which  they  are  serving  in  an  on-call 
capacity.  According  to  the  commenter, 
on-call  arrangements  are  commonplace, 
especially  among  groups  that  do  not 
have  sufficient  numbers  of  specialists  to 
cover  for  each  other.  The  commenter 
requested  a  specific  exemption  under 
the  statute  so  that  on-call  physicians  do 
not  impede  groups  from  meeting  the 
group  practice  definition  and  are  not 
precluded  from  ordering  DHS  when 
they  are  serving  in  an  on-call  capacity. 
The  commenter  suggested  an  on-call 
physician  be  treated  as  "standing  in  the 
shoes"  of  the  member  while  providing 
on-call  services  for  piuposes  of  the 
"substantially  all  test,"  the  75  percent 
physician-patient  encounters  test,  and 
the  supervision  requirement  of  the  in- 
office  ancillary  services  exception. 

Response:  We  agree  that  it  is 
appropriate  to  treat  on-call  physicians 
as  "standing  in  the  shoes"  of  the 
member  while  providing  on-call 
services  for  purposes  of  the 
"substantially  all  test,"  the  75  percent 
physician-patient  encounters  test,  and 
the  supervision  requirement  of  the  in- 
office  ancillary  services  exception, 
provided  that  the  services  are  billed  by 
the  practice  for  which  the  physician  is 
serving  on  an  on-call  basis. 

Comment:  Several  commenters 
questioned  whether  nurse  practitioners, 
physician  assistants,  or  other 
nonphysician  providers  could  be  group 
members,  and  if  so,  whether  their  . 
services  would  count  in  the  calculation 
of  the  75  percent  physician-patient 
encounters  test. 

Response:  We  perceive  nothing  in  the 
statute  that  would  prevent  group 
practices  from  admitting  nurse 
practitioners,  physician  assistants,  or 
others  as  members  of  the  group  for 
purposes  other  than  section  1877  of  the 
Act.  However,  the  definition  of  a  "group 
practice"  in  section  1877(h)(4)  of  the 
Act  contains  several  requirements  that 
apply  specifically  to  physician  members 
of  the  group.  Provisions  of  the  in-office 
ancillary  services  exception  and  the 
physician  services  exception  also  refer 
specifically  to  physician  members  or 
physicians  in  the  same  group  practice. 


The  term  "physician"  is  specifically     . 
defined  under  the  Medicare  statute  at 
section  1861(r)  of  the  Act  and  does  not 
include  nurse  practitioners  or  physician 
assistants.  Any  services  that  these 
individuals  provide  are  not  counted 
under  the  "substantially  all  test"  or 
under  any  other  part  of  the  group 
practice  requirements  or  exceptions  that 
apply  to  physician  members. 

■The  reierral  prohibition  in  section 
1877  of  the  Act  applies  only  to  referrals 
that  are  niade  by  a  physician  to  an  entity 
with  which  that  physician,  or  an 
immediate  family  member,  has  a 
financial  relationship.  If  a  nonphysician 
practitioner  is  referring  a  physician's 
patients  at  the  physician's  suggestion  or 
in  heu  of  the  treating  physician,  we 
would  impute  the  referrals  to  the 
physician.  Simply  stated,  physicians 
may  not  delegate  their  own  referrals  to 
avoid  the  referral  prohibition.  On  the 
other  hand,  we  would  not  impute  the 
referrals  if  the  nurse  practitioner  or  the 
physician  assistant  is  independently 
treating  the  patients  and  initiates  the 
referrals  on  his  or  her  own.  We  think  the 
determination  will  depend  on  the 
specific  facts  and  circumstances. 

Comment:  One  commenter  asked  that 
we  exclude  from  the  definition  of 
members  of  the  group  any  employees 
who  provide  interpretation  or 
supervision  services  only  and  are  not 
otherwise  involved  in  patient  care. 

Response:  Given  the  revisions  we 
have  made  in  Phase  I  of  this  rulemaking 
to  the  in-office  ancillary  services 
exception  and  the  group  practice 
definition,  we  see  no  need  for  a  special 
exclusion  for  physicians  who  provide 
interpretation  or  supervision  services 
only.  We  recognize  that  these 
physicians  may  affect,  among  other 
things,  a  group  practice's  ability  to 
comply  with  the  75  percent  physician- 
patient  encounters  test  because  they 
generally  do  not  see  patients.  But  to 
exclude  physicians  who  generally  do 
not  see  patients  would  undermine  the 
purpose  of  the  test,  which  is  to  ensure 
that  group  practices  are  first,  and 
foremost,  joint  medical  practices  for  the 
provision  of  physician  services  to 
patients  and  not  primarily  designated 
health  care  services  enterprises.  The 
Congress  addressed  the  special 
circumstances  of  pathologists, 
diagnostic  radiologists,  and  radiation 
oncologists  in  a  separate  provision.  (See 
discussion  of  section  1877(h)(5)(C)  in 
section  lU.B  of  this  preamble). 

Comment:  A  commenter  sought 
clarification  that  physicians  who  are 
employees  of  their  own  individual 
professional  corporations  instead  of  the 
group  practice  are  considered  "group 
members."  The  definition  of  a  group 


member  in  §411.351  already  includes 
physicians  whose  ownership  interest  in 
the  group  is  held  through  an  individual 
professional  corporation.  Many 
physicians  wish  to  not  only  hold 
ownership  interests  in  an  individual 
professional  corporation,  but  to  be 
employees  of  these  corporations  for 
pension  and  tax  reasons.  To  avoid 
potential  abuse,  the  commenter 
suggested  that  we  add  the  following 
parenthetical  to  the  definition  of 
"member  of  group"  in  §411.351: 
"(including  physicians  who  are 
employed  by  an  individual  professional 
corporation,  as  long  as  the  group  has 
legal  authority  over  the  terms  of  the 
physician's  employment  and  is  legally 
responsible  for  services  provided  by  the 
physician  on  the  group's  behalf)" 

Response:  We  agree  with  the 
commenter  that  these  physicians  are 
"members"  of  the  group.  If  a  physician 
already  quahfies  as  an  "owner"  of  the 
group  through  his  or  her  individual 
professional  corporation,  then  his  or  her 
status  as  an  employee  or  contractor  is 
irrelevant  for  purposes  of  qualifying  for 
group  practice  status.  The  amendatory 
language  proposed  by  the  commenter  is 
not  necessary,  although  we  are  revising 
the  regulations  text  to  clarify  that  a 
physician  who  is  employed  by  an 
individual  professional  corporation  that 
has  an  ownership  interest  in  the  group 
practice  is  a  "member  of  the  group." 
Physicians  who  are  employed  by  their 
own  individual  professional 
corporations  and  who  have  no 
ownership  interest  in  the  group  (directly 
or  through  an  individual  professional 
corporation),  but  provide  services  to  the 
group,  are  independent  contractors  and 
therefore  not  members  of  the  group. 

Comment:  A  commenter  suggested 
that  a  physician  who  opts  out  of.  and  is 
not  receiving  any  payments  from,  the 
Medicare  program  should  not  be  bound 
by  the  limitations  in  section  1877  of  the 
Act,  and,  thus,  should  be  able  to  refer 
to  entities  with  which  he  or  she  has  a 
financial  relationship.  The  commenter 
also  asked  that  we  clarify  whether  a 
physician  who  opts  out  of  the  Medicare 
program  pursuant  to  the  private 
contracting  authority  in  the  BBA  1997, 
but  continues  to  practice  with  a 
particular  group  of  physicians,  is  a 
group  "member"  for  purposes  of  the 
physician  self-referral  law.  The 
commenter  reported  that  we  have 
elsewhere  stated  that  a  group 
physician's  opting  out  does  not  affect 
the  ability  of  the  rest  of  the  group 
members  to  provide  and  bill  for  services 
they  furnish  to  Medicare  beneficiaries. 
The  commenter  stated  that  physicians 
who  reassign  benefits  to  organizations 
that  participate  in  Medicare  may  not  opt 
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out.  and  that  consequently  physicians 
who  belong  to  groups  that  participate  in 
Medicare  and  who  opt  out  may  not  bill 
and  accept  payments  from  Medicare 
beneficiaries  through  the  group  practice 
imless  the  entire  group  practice  opts 
out.  Thus,  a  physician  who  opts  out 
would  have  to  bill  under  his  or  her  own 
name  instead  of  through  the  group. 

The  commenter  also  questionea 
whether  a  physician's  time  spent 
treating  Medicare  beneficiaries  that  is 
billed  through  the  physician's  own 
name  must  be  counted  against  the 
amount  of  time  the  physician  has  spent 
treating  other  patients  of  the  group 
practice.  (We  assume  this  means  that, 
for  the  "substantially  all  test,"  the 
commenter  wishes  to  know  Whether  the 
physician's  private  billing  constitutes 
"patient  care  services"  provided  outside 
the  group  context  that  would  affect 
whether  the  physician  provides 
substantially  all  of  his  or  her  services 
through  the  group  and  bills 
substantially  all  of  his  or  her  services 
under  a  billing  number  assigned  to  the 
group.) 

The  commenter  urged  that  we 
consider  physicians  who  have  opted  out 
as  "members"  of  the  group  practice  only 
for  those  services  furnished  through  the 
group,  but  not  coimt  the  physician 
services  in  calculating  whether  the 
group  has  met  the  "substantially  all 
test." 

Response:  We  agree  with  the 
commenter  that  a  physician  who  opts 
out  of  the  Medicare  program  and  is  not 
receiving  any  payments  from  the 
Medicare  program  is  not  bound  by  the 
Umitations  in  section  1877  of  the  Act 
and,  therefore,  can  refer  to  entities  with 
which  he  or  she  has  a  financial 
relationship.  Section  1877  prohibits 
only  referrals  for  services  "for  which 
payment  otherwise  may  be  made  under 
Medicare,"  and  Medicare  would  not 
otherwise  pay  for  services  imder  a 
private  contract.  The  commenter  also  is 
correct  in  stating  that  when  a  group 
physician  has  opted  out,  it  does  not 
affect  the  abiUty  of  the  rest  of  the  group 
members  to  furnish  and  bill  for  services 
they  furnish  to  Medicare  beneficiaries. 

The  commenter  is  not  correct, 
however,  that  when  a  group  physician 
has  opted  out,  the  group  may  not  bill  in 
its  own  name  for  services  provided  by 
the  opt-out  physician  imder  a  private 
contract.  The  Medicare  statute  does  not 
prevent  an  opt-out  physician's  group — 
regardless  of  whether  the  group  has  a 
participation  agreement  with 
Medicare — from  billing  payers  other 
than  Medicare  for  services  furnished 
under  a  private  contract.  Of  course, 
neither  the  physician  nor  the  group  is 
allowed  to  bill  Medicare  for  services 


furnished  under  a  private  contract. 
Thus,  a  physician  who  opts  out  can 
remain  a  group  member  during  the  time 
he  or  she  provides  services  to  group 
patients,  provided  the  services  are  billed 
through  the  group  practice  to  payers 
other  than  Medicare.  We  believe  the 
requirements  in  the  group  practice 
definition  are  meant  to  demonstrate  that 
the  physicians  involved  in  the  group  are 
actually  practicing  medicine  together.  A 
physician  can  demonstrate  a  significant 
level  of  participation  by  treating  either 
program  or  nonprogram  patients,  as  long 
as  they  are  group  patients. 

We  also  believe  that  any  services  the 
physician  bills  in  his  or  her  own  name 
are  not  group  services  and,  therefore, 
should  be  factored  into  the 
"substantially  all  test"  as  outside 
patient  care  services. 

(Comment:  Several  commenters  were 
concerned  about  the  proposed  rule's 
effects  on  nonprofit  medical 
foiuidations,  particularly  in  light  of  oiu' 
statement  that  a  group  practice  can 
consist  of  only  one  legal  entity.  One 
conunenter  was  specifically  concerped 
about  medical  foundations  in  California, 
where  such  entities  are  established  so 
that  practices  can  comply  with  the 
corporate  practice  of  medicine 
prohibition.  One  of  the  key  exceptions 
to  the  prohibition  allows  nonphysician 
("lay")  participation  in  arranging  for  the 
delivery  of  physician  services  if  the 
nonphysician  is  a  quahfied  medical 
foundation.  (These  entities  are  nonprofit 
and  exempt  from  Federal  income 
taxation  under  section  501(c)(3)  of  the 
Internal  Revenue  Code).  In  Cafifomia, 
for  example,  these  foundations  provide 
patient  care  through  a  separate, 
contracted  medical  group  that  is 
comprised  of  at  least  40  physicians  who 
collectively  practice  in  at  least  10 
specialty  areas.  A  chief  concern  was  that 
our  proposed  rules  would  prevent  the 
nonprofit  foimdation-model  group 
practice  bom  furnishing  DHS  under  the 
in-office  ancillary  services  exception 
because  it  has  no  employed  physicians 
or  physician  owners  who  can  qualify  as 
"members  of  the  group"  for  purposes  of 
the  group  practices  definitional  tests. 

Tne  commenter  considers  the 
California  nonprofit  medical  fovmdation 
to  he,  in  essence,  one  bifurcated  medical 
services  provider  that  should  be  treated 
as  a  "single  legal  entity"  for  purposes  of 
section  1877  of  the  Act.  That  is,  under 
California  law,  the  medical  foundation 
is  itself  a  health  care  provider;  yet  this 
can  only  work  if  the  medical  foundation 
encompasses  the  physicians  who 
contract  to  provide  the  professional 
services.  The  IRS  currently  regards  the 
physician-foundation  relationship  as 
comprising  an  integrated  whole  and 


grants  tax-exempt  status  to  those  truly 
integrated  foimdations  as  providers  of 
professional  medical  care.  The 
foundation  operates  and  owns  all 
elements  of  the  practice,  but  cannot 
provide  the  physician  services,  and  the 
physicians  have  agreed  to  furnish  all 
patient  care  services  through  the 
foundation  model;  it  is  the  foundation, 
and  not  the  physicians,  who  own  the 
medical  practice. 

The  commenter  stated  that  entities 
such  as  management  service 
organizations  do  not  merit  tax-exempt 
status  because  they  support  the 
provision  of  services,  but  do  not 
actually  provide  services,  while  the 
foundations  actually  provide  services. 
The  IRS  scrutinizes  the  entire 
foundation  relationship  to  assure  that  its 
interdependent  functions  and 
operations  comply  with  the 
fundamental  requirements  for  tax 
exemption. 

Response:  As  an  initial  matter,  that  an 
arrangement  is  subject  to  IRS  regulation 
is  not  determinative  under  section  1877 
of  the  Act.  The  IRS's  goals  in  regulating 
business  structures  do  not  necessarily 
take  into  account  preventing  fraud  and 
abuse  in  the  Medicare  and  Medicaid 
programs.  As  to  foundation-model 
practices  in  corporate  practice  of 
medicine  States,  we  recognize  that  they 
present  special  problems  under  section 
1877  of  the  Act.  On  the  one  hand, 
section  1877(h)(4)(A)  clearly  authorizes 
group  practices  that  are  "foimdations." 
On  the  other  hand,  in  the  typical 
foxmdation-model  arrangement,  the 
physicians  are  not  legally  organized  as 
a  "foundation." 

In  reviewing  the  statute  and 
legislative  history,  we  have  reached  the 
following  conclusions.  First,  the 
Congress  used  the  term  "foundation"  in 
the  group  practice  definition  in  a 
generic  sense  to  cover  any  situations  in 
which  the  single  legal  entity,  that  is,  the 
group  practice,  consists  of  a  foundation; 
the  reference  was  not  necessarily 
intended  to  encompass  bifurcated 
foundation-model  arrangements. 
Second,  the  Congress  intended  for 
foundation-model  arrangements  to  be 
excepted  under  the  personal  service 
arrangements  exception.  The  OBRA 
1993  Conference  Report  states  that  the 
"conferees  intend  that  this  exception 
[personal  service  arrangements]  would 
apply  to  payments  made  by  a  nonprofit 
Medical  Foundation  under  a  contract 
with  physicians  to  provide  health  care 
services  and  which  conducts  medical 
research."  H.  Rep.  No.  213, 103d  Cong., 
1st  Sess.  814  (1993). 

The  personal  service  arrangements 
exception  should  provide  foundation- 
model  arrangements  with  additional 
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flexibility  in  structuring  their 
arrangements  and  that  most  foundation- 
model  arrangements  will  be  able  to  fit 
in  the  exception,  in  accordance  with  the 
congressional  intent.  The  "voliune  or 
value  of  referrals"  and  "other  business 
generated"  standards  will  apply 
uniformly  to  all  exceptions  in  which 
they  are  included.  (See  the  discussion  in 
section  V  of  this  preamble  and  the 
regulations  at  §41 1.354(d).) 

Comment:  Several  commenters  noted 
that  another  arrangement  commonly 
used  in  corporate  practice  of  medicine 
States  is  the  use  of  "friendly"  or 
"captive"  PCs  to  create  hospital- 
affiliated  group  practices  in  States  that 
prohibit  hospitals  from  employing 
physicians  directly.  For  example,  a 
conunenter  explained  that  in  Ohio,  a 
single  physician  may  own  stock  in  a  PC, 
but  hold  the  stock  in  trust  for  a  hospital 
or  other  nonprofit  corporation.  The  PC 
itself  employs  physicians  who  operate 
as  a  group  practice  and  would  fulfill  all 
of  the  other  group  practice 
requirements.  The  commenter  suggested 
that  this  arrangement  would  satisfy 
section  1877  of  the  Act  if  the  rule  were 
changed  to  permit  groups  to  be  owned 
by  a  single  physician  owner. 

Response:  As  noted  in  section  VI.C.2 
of  this  preamble,  we  have  made  the 
change  suggested  by  the  commenter. 
Group  practices  may  be  owned  by  a 
single  physician  provided  that  the  group 
practice  employs  at  least  one  other 
physician.  Therefore,  we  believe  that 
"friendly"  or  "captive"  PCs  can  qualify 
as  group  practices  if  Aey  meet  all  of  the 
other  conditions  of  the  group  practice 
definition. 

Comment:  Several  commenters  noted 
that  the  sole  owner  of  the  "captive^'  or 
"friendly"  PC  may  be  a  hospital-based 
physician  who  does  not  practice 
medicine  as  part  of  the  group.  These 
commenters  wondered  whether  a 
nonparticipating  physician  owner 
would  be  a  member  of  the  group  for 
purposes  of  the  group  practice 
definitional  tests,  particularly  the 
"substantially  all  test." 

Response:  We  believe  that  a  hospital- 
based  physician,  who  does  not  practice 
medicine  as  part  of  the  group,  is  not  a 
member  of  the  group  practice  for 
purposes  of  the  definitional  tests. 
However,  that  means  that  the  physician 
is  not  a  member  for  any  other  purpose 
either.  Thus,  for  example,  a  captive  or 
friendly  PC  owned  by  such  a  physician 
would  need  to  employ  at  least  two 
physicians  to  qualify  as  a  group 
practice.  In  addition,  the  sole  physician 
owner  described  in  the  comment  would 
not  be  eligible  for  sharing  in  overall 
profits  or  productivity  bonuses  under 


section  1877(h)(4)(B)(i)  of  the  Act  and 
§411.352(i)  of  the  regulations. 

Comment:  Commenters  generally 
supported  our  position  in  the  proposed 
regulations  that  a  physician's  financial 
relationship  with  an  entity  under 
section  1877  of  the  Act  would  not  be 
imputed  to  his  or  her  group  practice. 
Thus,  other  members  of  the  group 
practice  could  continue  to  make 
referrals  to  the  entity,  provided  that  the 
members  did  not  have  financial 
relationships  with  the  entity  and  the 
physician  with  the  financial 
relationship  was  not  in  a  position  to 
control  the  referrals  of  other  group 
members.  However,  one  commenter 
suggested  that  we  include  as  members 
(who  could  continue  to  make  referrals) 
physicians  who  are  employed  by  their 
own  PC  (instead  of  the  group)  as  long 
as  the  group  has  legal  authority  over  the 
terms  of  the  physician's  employment 
and  is  legally  responsible  for  services 
provided  by  the  physician  on  behalf  of 
the  group.  This  commenter  noted  that 
for  tax  and  pension  reasons,  many 
physicians  prefer  to  be  employed  by 
their  PCs  rather  than  the  group  practice 
entity. 

Response:  We  are  adopting  the 
position  we  discussed  in  the  proposed 
regulations,  that  is,  that  a  physician's 
financial  relationship  with  an  entity 
imder  section  1877  of  the  Act  will  not 
be  imputed  to  his  or  her  group  practice. 
Thus,  other  members  of  the  group 
practice  can  continue  to  make  referrals 
to  the  entity,  provided  that  the  members 
do  not  have  fuiancial  relationships  with 
the  entity  and  the  physician  with  the 
financial  relationship  is  not  in  a 
position  to  control  the  referrals  of  other 
group  members.  As  we  have  indicated 
elsewhere  in  this  preamble,  physicians 
who  are  employed  by  their  own 
individual  PCs  are  considered  members 
of  the  group  if  the  PC  has  an  ownership 
interest  in  the  group.  If  not,  the 
physician  would  be  considered  an 
independent  contractor  who  is  not  a 
member  of  the  group. 

4.  The  "Full  Range  of  Services  Test" 

Existing  Law:  The  definition  of  a 
group  practice  in  section 
1877(h)(4)(A)(i)  of  the  Act  provides  that, 
among  other  requirements,  each 
physician  who  is  a  member  of  the  group 
must  provide  substantially  the  full  range 
of  services  that  the  physician  routinely 
provides,  including  medical  care, 
consultation,  diagnosis,  or  treatment, 
through  the  joint  use  of  shared  office 
space,  facilities,  equipment,  and 
persoimel.  In  the  August  1995  final  rule 
covering  referrals  for  clinical  lab 
services,  we  required  physician 
members  to  furnish  the  full  range  of 


"patient  care  services,"  defined  as 
services  addressing  the  medical  needs  of 
specific  patients. 

The  Proposed  Rule:  In  the  January 
1998  proposed  rule,  we  proposed 
expanding  "patient  care  services"  to 
include  any  physician's  tasks  that 
address  the  medical  needs  of  specific 
patients  or  patients  in  general  or  that 
benefit  the  practice.  These  activities 
could  include,  for  example,  time  spent 
training  group  staff  members,  arranging 
for  equipment,  or  performing 
administrative  or  management  tasks,  as 
long  as  these  activities  benefit  the 
operation  of  the  group  practice.  Services 
wholly  outside  the  group's  medical 
practice,  such  as  teaching,  do  not  count 
as  patient  care  services.  This  proposed 
test  was  designed  to  ensure  that  a 
physician  is  actually  practicing 
medicine  as  he  or  she  ordinarily  would 
as  part  of  the  group  and  has  not  simply 
joined  the  group  in  name  only.  It  further 
ensures  that  physicians  are  practicing  as 
part  of  the  group  and  not  simply  using 
the  group  to  profit  from  DHS  referrals. 

The  Final  Rule:  We  are  promulgating 
the  test  as  proposed  in  the  January  1998 
proposed  rule. 

Comment:  Commenters  generally 
favored  our  proposal  to  revise  the 
definition  of  "patient  care  services"  to 
include  any  physician  task  that 
addresses  the  medical  needs  of  specific 
patients  or  patients  in  general,  or  that 
benefits  the  group  practice.  However, 
commenters  requested  clarification 
whether  activities  that  are  conducted 
outside  the  group  practice,  such  as 
teaching,  overseeing  residents,  or 
conducting  medical  research,  but  that 
nonetheless  benefit  patients  in  general, 
are  covered  within  the  definition.  Other 
similar  activities  might  include 
administrative  positions  within  hospital 
systems  or  independent  physicians' 
associations  that  involve  oversight  of 
patients  beyond  those  of  the  group 
practice. 

Response:  It  does  not  appear  to  us  that 
the  activities  listed  by  the  commenter 
would  particularly  benefit  group 
practice  patients,  except  possibly  in  a 
very  attenuated  way.  (The  answer  might 
change  if  the  group  itself  was  contracted 
to  perform  these  "outside"  tasks.) 
Therefore,  we  would  generally  not 
regard  them  as  patient  care  services 
performed  for  the  group.  Instead,  they 
might  qualify  as  patient  care  services 
provided  outside  of  the  group.  For 
example,  the  physician  could  be 
supervising  residents  in  a  hospital  while 
the  residents  treat  patients,  the 
volunteer  activities  might  involve 
treating  indigent  patients,  or  the 
administrative  work  could  involve 


904 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations 


overseeing  the  efficient  delivery  of  care 
to  patients. 

If  the  physician  furnishes  patient  care 
services  exclusively  within  the  group, 
then  whatever  services  he  or  she 
furnishes  should  constitute  the  full 
range  of  that  physician's  routine  patient 
care  services.  If  the  physician  furnishes 
patient  care  services  both  inside  and 
outside  of  the  group,  then  the  services 
for  the  group's  patients  should  be 
comparable  in  scope  to  those  provided 
outside  of  the  group  setting.  Any  of  a 
physician's  services  that  do  not  involve 
caring  for  patients  should  not  affect  this 
test.  For  example,  if  a  physician  teaches 
medicine  outside  of  the  practice,  but 
does  not  oversee  patient  care,  we  would 
not  expect  that  the  physician  woidd  also 
be  performing  teaching  services  as  part 
of  his  or  her  group  services. 

5.  The  "Substantially  All  Test" 

The  Existing  Law:  Under  the 
definition  of  a  "group  practice"  in 
section  1877(h){4)(A)(ii)  of  the  Act.      . 
substantially  all  of  the  services  of  the 
physician  members  must  be  provided 
through  the  group  and  billed  under  a 
billing  number  assigned  to  the  group, 
and  amoimts  so  received  must  be 
treated  as  receipts  of  the  group.  In 
§411.351,  we  interpreted  "substantially 
ail"  to  mean  at  least  75  percent  of  the 
total  patient  care  services  of  the  group 
practice's  members.  We  promulgated 
special  rules  for  group  practices  located 
solely  in  HPSAs  and  for  physician 
members'  time  spent  providing  services 
in  HPSAs. 

The  Proposed  Rule:  We  proposed 
measuring  patient  care  services  (using 
the  same  definition  of  "patient  care 
services"  applied  in  the  full  range  of 
services  test  described  above)  by  the 
"total  patient  care  tim*"  each  member 
spends  on  these  services.  We  concluded 
that  patient  care  time  was  the  most 
straightforward  and  least  biu'densome 
-method  for  measuring  a  physician's 
patient  care  services,  but  we  soUcited 
comments  on  other  viable 
methodologies.  Again,  this  test  ensures 
that  physicians  who  are  members  of  the 
group  practice  are  economically  bound 
to  the  group  for  other  than  DHS  referrals 
and  are  not  just  members  of  the  group 
for  purposes  of  profiting  from  DHS 
referrals. 

The  Final  Rule:  We  are  promulgating 
this  test  as  proposed  in  oiu  January 
1998  proposed  rule,  except  as  discussed 
in  this  preamble.  As  proposed  in  our 
January  1998  proposed  rule,  the 
"substantially  all  test"  could  be 
measured  based  on  the  member 
physician's  actual  time  spent 
performing  patient  care  services, 
whether  performed  inside  or  outside  the 


group  practice.  Having  reviewed  the 
comments  regarding  alternative 
methods  for  meeting  the  test,  we  are 
amending  the  "substantially  all  test"  to 
allow  group  practices  greater  flexibility. 
While  "actual  time  spent"  remains  the 
default  standard,  group  practices  may 
adopt  alternative  measures,  provided 
those  measiues  are  reasonable,  fixed  in 
advance  of  the  performance  of  the 
services  being  measured  {that  is,  no  ex 
post  facto  methods),  imiformly  applied 
over  time,  verifiable,  and  documented. 
Independent  contractors  and  leased 
employees  are  not  defined  under  the 
final  rule  as  members  of  the  group; 
therefore,  their  services  need  not  be 
counted  for  piuTposes  of  complying  with 
the  "substantially  all  test." 

Comment:  Many  commenters 
appreciated  our  expansion  of  the 
definition  of  patient  care  services  to 
include  services  that  benefit  group 
patients  in  general  or  the  group  practice 
itself,  but  suggested  that  group  practices 
be  allowed  to  adopt  alternative  methods 
for  measuring  compliance  with  the  75 
percent  "substantially  all  test," 
depending  on  the  particular 
circumstances  of  the  group  and  the  most 
reasonable  maiuier  available  for  the 
group.  These  commenters  pointed  out 
that  many  physicians  do  not  maintain 
time  records  and  to  do  so  would  create 
an  imnecessary  administrative  burden. 
Additionally,  some  commenters  believe 
that  it  would  be  difficult  or  misleading 
to  calculate  the  exact  number  of  patient 
care  hours  as  we  suggested  in  the 
proposed  regulations  because  many  full- 
time  physicians  tend  to  work  more  than 
40  hours  per  week.  (Data  submitted  by 
a  major  physician  trade  association 
reflected  that  the  "average"  physician 
works  57.9  hours  a  week,  with  53.2 
hours  spent  on  patient  care  activities). 
For  example,  one  physician  in  a  practice 
may  work  a  full-time  schedule  of  40 
hoiu^  per  week  for  the  group  and 
another  60  hours  per  week;  it  would  be 
inconsistent  to  count  both  as  furnishing 
the  same  100  percent  of  their  time  to  the 
practice.  Alternatively,  a  physician  may 
work  a  full  40-hour  week  at  his  or  her 
practice  and  then  an  additional  20  hours 
at  a  hospital  or  clinic.  To  coimt  this 
physician  as  working  only  two-thirds 
time  for  the  group,  based  on  a  straight 
calculation  of  hours,  would  be 
unreasonable.  One  commenter  thought 
that  the  regulations  should  establish  a 
presumption  that  40  hours  per  week  of 
patient  care  time  for  physicians  equals 
100  percent  of  such  time  for  piuposes  of 
calculating  the  75  percent  "substantially 
all  test";  any  hours  spent  beyond  40 
hours  on  professional  patient  care  time 
would  fall  outside  of  the  75  percent 


"substantially  all  test."  Some  groups 
expressed  a  preference  for  using  relative 
value  units  (RVUs)  to  measure  patient 
care  services,  while  others  preferred  a 
revenue  based  calculation  or  a  test 
based  on  patient  encounters  furnished 
and  billed  through  the  group.  One 
commenter  thought  that  the  "patient 
care  time"  standard  was  ambiguous  and 
not  objectively  verifiable,  since 
physician  timekeeping  often  does  not 
account  for  time  spent  on  activities  not 
involving  direct  patient  care. 

Response:  We  are  persuaded  that  it 
would  be  appropriate  to  permit  group 
practices  additional  flexibility  in 
measuring  compliance  with  the 
"substantially  all  test"  based  on  their 
unique  circiunstances.  The  "actual  time 
spent"  standard  described  in  the 
preamble  of  the  January  1998  proposed 
nUe  remains  the  defauh  standard. 
Group  practices  that  employ  that 
standard  can  be  assured  that  they  are 
appropriately  measuring  "patient  care 
services."  As  we  noted  in  the  January 
1998  proposed  rule,  we  are  not 
requiring  that  physicians  use  detailed 
time  sheets  or  time  cards;  in  most  cases, 
appointment  calendars,  personal 
schedules,  billing  records,  or  other 
existing  sources  will  be  sufficient  to 
establish  the  time  spent  on  patient  care 
services.  Group  practices  may  adopt 
alternative  means  of  satisfying  the 
"substantially  all  test,"  provided  the 
means  used  are  (1)  reasonable,  (2)  fixed 
in  advance  of  the  performance  of  the 
services  being  measured  (that  is,  no  ex 
post  facto  methods),  (3)  uniformly 
applied  over  time,  and  (4)  verifiable. 
The  data  used  to  calculate  compliance 
with  the  "substantially  all  test"  and 
supporting  documentation  must  be 
made  available  to  the  Secretary  upon 
request. 

Comment:  Several  commenters  sought 
clarification  whether  the  75  percent 
"substantially  all  test"  for  patient  care 
services  is  measured  based  on  total 
patient  services  across  all  specialities  in 
a  group  or  whether  it  is  measured  on  a 
specialty-by-specialty  basis. 

Response:  Section  1877(h)(4)(A)(ii)  of 
the  Act  provides  that  a  group  practice  is 
a  legally  organized  entity  "for  which 
substantially  all  of  the  services  of  the 
physicians  who  are  members  *  *  *  are 
provided  through  the  group  *  *  *  ."  In 
§411.351,  we  interpreted  "substantially 
all"  to  mean  at  least  75  percent  of  the 
total  patient  care  services  of  each  of  the 
group  practice's  members.  It  is  our  view 
that  a  group  practice  should  aggregate 
all  of  the  patient  care  services  that  each 
of  its  members  provides,  both  inside 
and  outside  of  the  practice,  including  all 
varieties  of  patient  care  services,  to 
determine  whether  75  percent  of  those 
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services  are  furnished  through  the 
group.  However,  any  services  that  are 
provided  by  a  group  through 
independent  contractors  would  not  be 
figiired  into  the  test.  The  test  is  designed 
to  demonstrate  that  the  activities  of  each 
member  are  conducted  through  the 
group.  Services  performed  by 
independent  contractors  would  have  no 
.bearing  on  this  measure. 

Comment:  One  commenter  sought 
clarification  in  applying  the  75  percent 
rule  to  new  group  practices  that  may  be 
ovimed  by,  or  employ,  part-time 
physicians  who  are  practicing  elsewhere 
diuing  the  group's  initial  12-month 
start-up  period.  In  some  cases,  these 
groups  will  not  meet  the  group  practice 
definition  during  the  start-up  period. 

Response:  We  agree  with  me 
commenter  that  some  accommodation 
should  be  made  for  new  group  practices. 
Nothing  in  the  statutory  language 
precludes  such  accommodation. 
Accordingly,  the  final  regulations 
provide  that  during  the  "start  up" 
period  for  a  new  group  practice  (not  to 
exceed  12  months),  a  group  practice 
must  make  a  reasonable,  good  faith 
effort  to  ensure  that  the  group  practice 
complies  with  the  "substantially  all 
test"  as  soon  as  practicable,  but  no  later 
than  12  months  frtsm  the  date  of  the 
initial  formation  of  the  group  practice, 
This  "start  up"  provision  does  not  apply 
when  an  existing  group  practice  admits 
a  new  member  or  when  an  existing 
group  practice  reorganizes. 

Comment:  A  commenter  related  the 
following  scenario:  A  speciaHst 
provides  professional  services  for  a 
hospital  outpatient  imder  a  contract 
with  the  hospital  that  allows  a  hospital 
employee  to  perform  the  technical 
component  of  the  service.  The  specialist 
reassigns  his  or  her  payments  for  the 
professional  services  to  the  hospital. 
The  hospital  then  bills  Medicare  for  a 
global  payment  that  includes  the 
professional  and  technical  components. 
Under  this  arrangement,  the  hospital 
pays  the  specialist  a  contractual  amoimt 
for  the  professional  component.  The 
commenter  requested  that  we  expUcitiy 
permit  the  professional  component  of 
these  types  of  services  to  be  counted  as 
part  of  the  75  percent  requirement  for 
purposes  of  the  "substantially  all  test," 
even  though  the  hospital  and  not  the 
group  practice  bills  Medicare  for  the 
specialist's  services.  Alternatively, 
commenters  reconunended  that  we 
change  the  two  compensation 
exceptions  that  deal  with  hospitals 
(located  in  regulations  in  §§  411.357(g) 
and  (h))  to  exclude  compensation  paid 
to  a  physician  for  professional  services. 

Response:  We  agree  that  a  group 
practice  should  be  able  to  coimt  the 


professional  component  of  services 
provided  by  a  member  physician  under 
a  global  payment  when  calculating  the 
"75  percent  of  patient  care  services 
requirement"  for  purposes  of  the 
"substantially  all  test,"  even  though  the 
hospital  actually  bills  Medicare  directly 
for  the  physician  services.  We  regard  the 
"substantially  all  test"  as  designed  to 
guarantee  that  a  physician  is  providing 
a  substantial  amount  of  his  or  her  own 
services  through  the  group  practice.  If 
the  group's  business  includes  providing 
professional  services  to  another  entity, 
which,  in  turn,  pays  the  group  for  those 
services,  it  is  our  view  that  these  are 
services  that  should  coimt  as  services  a 
physician  provides  through  the  group. 
We  are,  therefore,  interpreting  the 
requirement  that  substantially  all  of  a 
physician's  services  be  provided 
through  the  group  and  be  billed  "under 
a  billing  number  assigned  to  the  group" 
and  amoimts  so  received  treated  as 
receipts  of  the  group  to  include  any 
physicians'  professional  services  billed 
by  a  group  under  any  group  billing 
number  regardless  of  Ae  payer  of  the 
services,  provided  the  receipts  are 
treated  as  receipts  of  the  group.  In  other 
words,  the  phrase  "billed  under  a 
billing  number  assigned  to  the  group"  in 
section  1877(h)(4)(A)(ii)  of  the  Act  does 
not  refer  exclusively  to  Medicare  or 
Medicaid  billing  numbers. 

Comment:  Several  commenters 
objected  to  the  proposed  regulation 
because  they  believe  it  would  require 
groups  to  bill  under  a  group  billing 
number  and  would  force  physicians  in 
a  group  to  bill  individually  when  a 
patient  has  been  seen  in  the  hospital. 

Response:  While  we  are  somewhat 
unclear  as  to  the  commenters'  concern, 
we  see  nothing  in  these  regulations  that 
affects  how  group  practice  physicians 
bill  for  services  provided  to  their  own 
patients  seen  in  a  hospital. 

6.  The  "Seventy-Five  Percent  Physician- 
Patient  Encounters  Test" 

The  Existing  Law:  Under  section 
1877(h)(4)(A)(v)  of  the  Act,  physician 
members  of  a  group  practice  must 
personally  conduct  at  least  75  percent  of 
the  group  practice's  patient  encounters 
(measured  per  capita,  not  by  time).  The 
test  ensures  that  the  group  practice  is  a 
legitimate  medical  practice  and  not 
primarily  a  business  for  the  provision  of 
lucrative  ancillary  services. 

The  Proposed  Rule:  "The  proposed 
rule  would  exclude  independent 
contractors  or  leased  employees  fit>m 
the  test  because  they  would  not  be 
considered  members  of  the  group. 

The  Final  Rule:  We  are  promulgating 
this  test  as  proposed  in  our  January 
1998  proposed  rule. 


Comment:  A  commenter  requested 
confirmation  that  bona  fide  employed 
physicians  count  for  purposes  of  the  75 
percent  physician-patient  encounters 
test. 

Response:  As  discussed  in  section 
VI.C.3  of  this  preamble,  members  of  a 
group  practice  include  employed 
physicians.  Thus,  patient  encounters  by 
bona  fide  employed  physicians  count 
for  purposes  of  the  75  percent 
physician-patient  encounters  test. 

7.  Unified  Business  Test 

The  Existing  Law:  For  purposes  of  the 
group  practice  definition,  section 
1877(h)(4)(A)(iii)  of  the  Act  requires  that 
"the  overhead  expenses  of  and  the 
income  from  the  group  practice  are 
distributed  in  accordance  with  methods 
previously  determined." 

The  Proposed  Rule:  In  our  January 
1998  proposed  rule,  we  proposed 
exercising  our  discretion  under  section 
1877(h)(4)(vi)  of  the  Act  to  impose  an 
additional  stsmdard  under  the  definition 
of  group  practice  that  would  require 
groups  to  be  a  "unified  business."  Our 
purpose  was  to  ensure  that  group 
practices  are  substantially  integrated 
business  operations  and  that  their 
allocation  of  group  expenses  and 
income  to  members  reflect  this.  Absent 
a  unified  business  test,  we  are 
concerned  about  the  development  of 
sham  groups  that  are  formed  primarily 
for  the  purpose  of  profiting  from  self- 
referrals,  but  not  for  other,  bona  fide 
purposes.  Thus,  in  the  proposed 
regulations,  we  interpreted  section 
1877(h)(4)(A)(iii)  of  the  Act  as  requiring 
that  the  group's  overhead  expenses  and 
income  be  distributed  according  to 
methods  that  are — 

•  Determined  prior  to  the  time  period 
during  which  the  group  has  earned  the 
income  or  incurred  the  costs,  and 

•  Distributed  according  to  methods 
indicating  that  the  group  practice  is  a 
unified  business. 

We  indicated  that  the  methods  must 
reflect  "centralized  decision  making,  a 
pooling  of  expenses  and  revenues,  and 
a  distribution  system  that  is  not  based 
on  each  satelhte  office  operating  as  if  it 
were  a  separate  enterprise." 

The  Final  Rule:  The  statute  requires 
that  the  overhead  expenses  of,  and 
income  from,  the  group  practice  be 
distributed  in  accordance  with  methods 
"previously  determined."  Unlike  the 
January  1998  proposed  rule,  which 
interpreted  "previously  determined"  as 
meaning  before  the  group  earned  the 
income  or  incurred  the  cost,  the  final 
rule  treats  a  distribution  methodology  as 
"previously  determined"  if  it  is 
determined  prior  to  receipt  of  payment 
for  the  services  giving  rise  to  the 


906  Federal  Register / Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations 


overhead  expense  or  producing  the 
income.  Apart  from  this  limitation,  the 
rule  does  not  prevent  group  practices 
from  adjusting  their  compensation 
methodologies  prospectively  as 
fr^uently  as  they  desire  (subject  to  the 
restrictions  on  the  distribution  of  DHS 
revenues  in  section  1877(h)(4){B)(i)  of 
the  Act). 

Commenters  were  nearly  uniform  in 
their  criticism  of  the  proposed  unified 
business  test,  claiming  that  it 
invalidated  many  bona  fide  and 
common  group  practice  compensation 
structures  and  discouraged  beneficial 
integration  of  group  practices.  Reflecting 
these  comments,  Phase  I  of  this 
rulemaking  retains  the  general  unified 
business  test,  but  offers  groups 
considerable  additional  flexibility  in 
satisfying  the  requirement.  Importantly, 
Phase  I  of  this  rulemaking  permits  many 
forms  of  cost  center  and  location-based 
accounting,  provided  that  compensation 
formulae  with  respect  to  DHS  revenues 
otherwise  meet  the  requirements  of  the 
law.  To  meet  the  unified  business  test, 
a  group  practice  must  be  organized  and 
operated  on  a  bona  fide  basis  as  a  single 
integrated  business  enterprise  with  legal 
and  organizational  integration.  Essential 
elements  are:  (1)  Centralized  decision 
making  by  a  body  representative  of  the 
practice  that  maintains  effective  control 
over  the  group's  assets  and  liabihties 
(including  budgets,  compensation,  and 
salaries);  (2)  consoUdated  billing, 
accoimting,  and  financial  reporting;  and 
(3)  centralized  utilization  review  (for 
example,  utilization  review  conducted 
on  a  group- wide  basis).  We  designed  the 
rule  to  preclude  group  practice  status 
for  loose  confederations  of  physicians 
that  are  group  practices  in  name,  but  not 
operation.  As  adopted  in  Phase  I  of  this 
rulemaking,  the  unified  business  test 
sets  general  parameters  indicative  of 
integration,  but  does  not  dictate  specific 
compensation  practices.  Compensation, 
with  respect  to  DHS,  is  subject  to 
separate  limitations  described  in  these 
regulations. 

Comment:  Many  commenters  objected 
to  our  proposal  to  Interpret  the  phrase 
"previously  determined"  to  mean  that 
the  methodology  for  setting  group 
members"  compensation  must  be  fixed 
before  the  group  has  earned  the  income 
or  incurred  the  costs  of  providing  the 
designated  health  care  services.  One 
commenter  stated  that  this  proposed 
■  interpretation  would  overly  restrict  a 
group  practice's  ability  to  adjust 
physician  compensation  periodically  to 
reflect  a  physician's  contribution  to  the 
group  practice  or  to  pay  discretionary 
bonuses.  Some  commenters  observed 
that  groups  have  traditionally  used  ad 
hoc  compensation  systems  that  allow 


groups  to  "wait  and  see  how  the  year 
goes."  These  systems  afford  groups 
flexibility  to  deal  with  business  realities 
as  they  occur  without,  in  the 
commenters'  view,  increasing  the  risk  of 
self-referral  compensation.  In  lieu  of  our 
proposed  "prior  to  incurrence"  rule,  a 
number  of  commenters  favored  a  "prior 
to  distribution"  rule.  One  commenter 
recommended  coupling  a  "prior  to 
distribution"  rule  with  a  requirement 
that  distributions  not  relate  to  the 
volume  or  value  of  Medicare  or 
Medicaid  DHS  referrals  and  that 
distributions  not  be  retroactively 
adjusted  in  a  maimer  that  establishes  a 
relationship  between  compensation  and 
referrals.  AJiother  commenter  suggested 
that  "previously  determined"  be 
interpreted  to  mean  that  the 
compensation  formula  must  be  reported 
at  the  same  time  groups  report  their 
financial  relationships  to  us. 

Besponse:  It  is  a  statutory  requirement 
that  a  group's  compensation     ' 
methodology  be  determined  in  advance. 
Unrestricted  ad  hoc  compensation 
systems  would  allow  groups  to 
compensate  physicians  directly  based 
on  the  niunber  of  designated  health  care 
services  referrals  they  generate — the 
very  conduct  the  statute  is  intended  to 
prohibit.  A  "prior  to  distribution"  rule 
would  be  circular,  since  any 
distribution  scheme  would  be 
determined  prior  to  the  distribution.  We 
agree,  however,  that  groups  should  have 
some  flexibility  in  designing  and 
implementing  compensation  systems 
that  are  responsive  to  changing 
circumstances.  It  is  our  imderstanding 
that  most  groups  operate  on  a  cash 
basis.  In  the  final  nde,  we  are  requiring 
that  group  practices  determine  the 
methodology  for  distributing  overhead 
expenses  of,  and  income  from,  the 
provision  of  designated  health  care 
services  prior  to  the  receipt  of  payment 
for  those  services.  The  methodology 
may  be  determined  at  any  time  imtil 
payment  has  been  received,  even  if  the 
income  has  been  earned  or  costs 
incurred.  This  rule  permits  groups  to 
adjust  their  methodologies  prospectively 
as  often  as  they  deem  appropriate.  We 
believe  Phase  I  of  this  rulemaking 
provides  groups  with  sufficient 
flexibility  to  respond  to  business 
realities,  while  complying  with  the 
statutory  requirement  that  the 
distribution  system  be  "previously 
determined." 

Section  1877(h)(4)(A)(iv)  of  the  Act 
prohibits  a  physician  member  of  the 
group  from  being  compensated  in  a 
manner  that  takes  into  account  the 
voliune  or  value  of  DHS  referrals,  except 
as  provided  in  section  1877(h)(4)(B)(i)  of 
the  Act.  Thus,  a  compensation  method 


that  directly  relates  to  the  volume  or 
value  of  Medicare  referrals  or  is 
retroactively  adjusted  would  violate 
section  1877(h)(4)(A)(iv)  of  the  Act. 

Comment:  A  commenter  asked 
whether  a  group  practice  can  distribute 
unexpected  income  which,  by  its 
natiue,  was  not  "previously"  part  of  the 
group's  distribution  methodology.  The 
commenter  cited  as  an  example  a  group 
practice  opening  a  new  site  without 
specifically  determining  in  advance 
how  revenues  or  profits  would  be 
distributed  to  group  members. 

Response:  We  are  unclear  as  to  the 
circiunstances  under  which  a  group 
practice  would  open  a  new  office 
without  considering  distribution  of  the 
revenues  or  profits  frtim  that  new  office. 
We  see  no  reason  to  deviate  from  the 
"prior  to  payment"  rule  established  in 
these  regulations  for  "unexpected 
income." 

Comment:  Although  many 
commenters  generally  recognized  the 
appropriateness  of  precluding  group 
practice  status  for  groups  that  are 
merely  confederations  of  independent, 
unintegrated  medical  groups,  many 
commenters  expressed  concerns  about 
the  unified  business  requirement 
promulgated  in  the  proposed 
regidations.  First,  conunenters 
questioned  our  legal  authority  to  graft 
this  new  condition  onto  the  statutory 
group  practice  definition.  Second, 
commenters  expressed  the  view  that  the 
unified  business  standard  as  proposed 
would  have  a  chilling  effect  on 
legitimate  group  practices  and 
discoiu^e  beneficial  integration.  Of 
particular  concern  was  the  perception 
that  the  regulations  would  completely 
prohibit  or  unduly  complicate  the  group 
practices'  use  of  profit  and  cost  center 
or  location-based  accounting  and 
distribution  of  expenses  and  income.  In 
this  regard,  many  commenters  argued 
that  site-specific  or  specialty-specific 
accountability  encoiuages  efficient 
management  of  expenses  and  practice 
patterns  and  eliminates  a  "free  rider" 
problem  that  impedes  cost  effective 
integration,  which  groups  find 
increasingly  important  with  the  growth 
of  managed  care.  One  commenter, 
representing  a  physician  practice 
management  company,  noted  that  one 
reason  groups  prefer  cost  center 
accounting  is  that  many  physicians  in 
newly-acquired  group  practices  want  to 
minimize  changes  in  income  levels  they 
have  historically  realized;  cost  center 
accoiuiting  focilitates  more  absolute 
integration  over  time. 

Instead  of  barring  cost  center  or 
location-based  accounting  and 
distribution  of  expenses  and  income, 
commenters  encouraged  us  to  rely  on 
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other  indicators  of  integration.  One 
commenter  suggested  that  we  could 
address  our  concern  about  loose 
confederations  of  groups  by  revising  the 
rule  to  require  that  a  group  practice  be 
organized  and  operated  on  a  bona  fide 
basis  as  a  single  business  enterprise 
integrated  legally  and  operationally. 
According  to  the  commenters,  while 
many  legitimately  integrated  medical 
practices  allow  their  satellite  offices  to 
make  day-to-day,  local  practice 
decisions,  almost  all  significant 
decisions,  such  as  hiring  and  firing 
physicians  and  approval  of  annual 
operating  budgets,  are  made  by  the 
entire  practice's  governing  body. 
Moreover,  the  costs  of  central  business 
activities  such  as  billing,  collections, 
managed  care  contracting,  and 
piut:hasing  of  some  products  and 
services  are,  in  most  cases,  shared  by  all 
practice  sites,  either  per  capita  or  based 
on  a  generally  applied  formula. 
Commenters  offered  numerous 
suggestions  as  to  relevant  criteria  for 
ascertaining  that  a  group  practice  is  a 
imified  business. 

Response:  Our  statutory  authority  to 
impose  a  unified  business  test  resides  in 
section  1877(h)(4)(A)(vi)  of  the  Act, 
which  vests  in  the  Secretary  the  ability 
to  impose  additional  standards  on  group 
practices  by  regiilation.  Upon  further 
consideration,  we  agree  with  the 
commenters  that  our  proposed  imified 
business  test  was  too  restrictive.  The 
unified  business  test  was  designed  to 
ensvue  that  group  practices  are 
substantially  integrated  business 
operations  and  that  their  distribution  of 
group  expenses  and  income  to  members 
reflects  this.  The  unified  business  test 
guards  against  the  development  of  sham 
groups  formed  primarily  for  the  piupose 
of  profiting  frt»m  self-referrals. 

Phase  I  of  this  rulemaking,  described 
in  detail  above,  retains  the  general 
unified  business  test,  but  offers  groups 
considerable  flexibiUty  in  satisfying  the 
requirement.  Importantly,  many  forms 
of  cost  center  and  location-based 
accounting  are  permitted,  provided  that 
compensation  formulae  with  respect  to 
the  distribution  of  DHS  revenues 
otherwise  meet  the  requirements  of  the 
law. 

Comment:  A  physician  trade 
association  asked  whether  groups  that 
compensate  their  physicians  imder 
more  than  one  methodology  can  qualify 
as  a  "unified  business."  This  issue  is 
especially  significant  for  larger  groups 
that  have  expanded  through  the 
acquisition  of  other  existing  group 
practices,  each  of  which  may  have 
negotiated  different  compensation 
arrangements.  Typically,  the 
methodology  for  compensating  each 


new  physician  who  joins  the  group  is 
set  in  advance,  based  on  the 
negotiations  between  the  parties  and 
approved  by  the  governing  body  of  the 
acquiring  group  (or  an  authorized 
committee  of  the  governing  body). 

Response:  We  see  no  impediment  in 
the  revised  unified  business  test  to 
groups  like  those  described  in  the 
comment  from  quatifying  as  a  unified 
business.  In  order  to  qualify  for  group 
practice  status,  the  group  would  have  to 
meet  all  of  the  other  group  practice 
tests,  including  the  limitations  on 
compensation  based  directly  or 
indirectiy  on  the  volume  or  value  of 
referrals  and  the  restrictions  on  profit 
sharing  and  productivify  bonuses.  (See 
the  discussion  in  section  VI.C.8  of  this 
preamble.) 

Conmient:  One  commenter  expressed 
concern  that  the  proposed  unified 
business  standard  could  be  interpreted 
to  prevent  integrated  medical  practices 
from  compensating  their  physicians  on 
an  individual  collections  minus 
expenses  basis.  A  commenter  urged  that 
groups  be  allowed  to  compensate 
physicians  based  on  their  own 
productivity  (excluding  any  revenue  or 
expense  related  to  the  group's  DHS), 
and  that  it  be  permissible  to  calciUate 
the  physician's  compensation  by 
allocating  to  the  physician  all  of  the 
physician's  direct  medical  expenses  of 
practice  (including,  but  not  limited  to, 
for  example,  malpractice  insurance, 
continuing  medical  education,  space 
cost,  supplies)  and  his  or  her  pro  rata 
share  of  general  overhead  not  based  on 
any  volume  or  value  of  his  or  her 
referrals  (for  example,  administrative 
and  management  costs).  Similarly, 
another  commenter  stated  that  it  is 
common  practice  for  groups  to 
compensate  their  members  according  to 
formulae  that  take  into  account  "office 
profits,"  described  as  collected  revenues 
attributable  to  a  physician's  medical 
services  performed  by  that  physician  or 
personnel  under  his  supervision,  not 
including  revenues  for  DHS  or  direct  or 
indirect  expenses  of  that  physician. 

Response:  Distribution  of  group 
practice  revenues  derived  &t)m  DHS  is 
subject  to  the  compensation  rules  set 
forth  at  §  411.352.  With  respect  to 
income  derived  from  other  sources, 
groups  are  free  to  divide  it  in  any 
manner  they  choose,  provided  they  can 
demonstrate  that  they  are  a  unified 
business  under  the  three  principles 
discussed  in  section  VI.C.7  of  this 
preamble.  Depending  on  individual 
circiunstances,-  we  believe  that  most  of 
the  compensation  methodologies 
described  in  the  comment  can  be 
acconunodated  within  the  parameters  of 
the  revised  unified  business  test. 


Comment:  One  conunenter  questioned 
whether  a  total  contingent  revenue  pool, 
distributed  on  an  aggregate  basis  (after 
subtracting  expenses  that  include 
allocated  central  practice  or  "home 
office"  expenses)  to  the  practitioners  in 
a  given  branch  or  satellite  office  of  a 
larger  statewide  PC  according  to  a 
predetermined  formula,  would  meet  the 
requirements  of  the  uiufied  business 
test. 

Response:  Whether  the  described 
scheme  fits  in  the  exception  would 
depend  on  whether  the  three  factors 
described  above  are  present.  The 
scheme  would  also  have  to  meet  the 
requirements  of  sections 
1877(h)(4)(A)(iv)  (compensation  for 
group  members)  and  (h)(4)(B)(i)  (profits 
and  productivity  bonuses)  of  the  Act 
with  respect  to  DHS.  In  particular, 
under  the  overall  profit  shares  rule  as 
set  forth  in  Phase  I  of  this  rulemaking, 
as  discussed  in  section  VI.C.8,  overall 
profit  shares  must  be  derived  from 
aggregations  of  the  entire  practice  or  a 
component  of  the  practice  consisting  of 
at  least  five  physicians. 

Comment:  A  commenter  sought 
clarification  as  to  whether  the  financial 
allocation  requirements  under  the 
unified  business  standard  apply  solely 
to  the  DHS  furnished  by  the  group  or 
whether  they  extend  more  broadly  to  all 
health  care  services  furnished  by  the 
group.  The  commenter  viewed  the  latter 
approach  as  beyond  the  statutory 
authority,  which  applies  only  to 
furnishing  DHS,  and  as  contrary  to  our 
own  statements  in  the  preamble  to  the 
proposed  regidations  that  compensation 
arrangements  for  services  that  are  not 
DHS  are  outside  the  scope  of  the  statute 
and  regulations. 

Response:  The  Congress  specifically 
conferred  on  the  Secretary  in  section 
1877(h)(4)(A)(vi)  of  tiie  Act  autiiorify  to 
impose  additional  standards  in  the 
definition  of  a  group  practice.  For  the 
limited  purposes  of  establishing  that  a 
group  practice  is  a  unified  business,  we 
believe  it  is  appropriate  to  consider  the 
group  practice's  methods  of  distributing 
revenues  derived  bom  all  sources,  not 
just  DHS.  Group  practices  can  distribute 
the  revenues  from  services  that  are  not 
Medicare-DHS  in  any  manner  they 
wish.  However,  if  the  payment  methods 
do  not  indicate  a  uiufied  business  (or 
indicate  a  business  that  is  unified  solely 
with  respect  to  the  provision  of  DHS), 
the  group  may  not  qualify  as  a  group 
practice  under  section  1877(h)(4)  of  the 
Act  and  §411.352.  Compensation  paid 
to  a  physician  creates  a  compensation 
arrangement  within  the  meaning  of 
§  411.354,  even  if  the  compensation 
relates  only  to  services  that  are  not  DHS. 
Absent  an  appUcable  exception  (for 
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example,  the  in-office  ancillary  services 
or  employee  exceptions),  this 
compensation  arrangement  triggers  the 
self-referral  prohibition  as  to  any  of  the 
physician's  referrals  of  DHS. 

8.  Profit  Shares  and  Productivity 
Bonuses 

The  Existing  Law:  In  general,  the 
statute  provides  that  a  physician  who  is 
a  member  of  the  group  may  not  be 
compensated  directly  or  indirectly 
based  on  the  volume  or  value  of  his  or 
her  referrals  of  DHS.  In  addition,  the 
statute  provides  that  a  "physician  in  a 
group  practice"  may  receive  shares  of 
overall  profits  of  the  group  or  a 
productivity  bonus  based  on  services 
personally  performed  or  incident  to 
such  personally  performed  services, 
provided  the  share  or  bonus  is  not 
determined  in  a  maimer  that  is  directly 
related  to  the  volume  or  value  of 
referrals  by  such  physician.  In  other 
words,  group  practice  compensation 
formulae  that  are  only  indirectly  related 
to  the  voliune  or  value  of  referrals  of 
DHS  are  permissible. 

The  Proposed  Rule:  We  proposed  to 
interpret  the  statute  to  mean  that 
productivity  bonuses  could  only  relate 
to  wori^  personally  performed  hy  the 
physician  that  results  from  referrals 
from  other  physicians  in  the  group,  and 
could  not  relate  (directly  or  indirectly) 
to  work  that  results  frt>m  self-referrals  or 
DHS  referrals  to  other  physicians  and 
other  office  personnel.  Thus,  we  said 
that  a  physician  could  only  receive 
compensation  for  his  or  her  own  DHS 
referrals  through  the  aggregation  that 
occurs  as  part  of  the  overall  sharing  of 
group  profits.  As  to  the  overall  sharing 
of  profits,  we  indicated  that  profits  must 
be  aggregated  at  the  group  level  and  not 
at  a  component  level. 

The  Final  Rule:  In  section  IV  of  this 
preamble,  we  provide  an  overview  of 
the  physician  compensation  provisions 
of  section  1877  of  the  Act.  In  general,  a 
group  practice  can  segregate  its  DHS 
revenues  from  its  other  revenues  for 
purposes  of  compensating  physicians; 
section  1877  of  the  Act  applies  only  to 
a  practice's  DHS  revenues*  Generally, 
this  income  is  likely  to  comprise  a 
relatively  small  portion  of  the  total 
revenues  of  most  practices. 

Under  Phase  I  of  this  rulemaking, 
group  practices  may  pay  member 
physicians  and  independent  contractors 
who  qualify  as  "physicians  in  the 
group"  productivity  bonuses  based 
directly  on  the  physician's  personal 
productivity  (including  services 
incident  to  such  personally  performed 
services  that  meet  the  requirements  of 
section  1861(s)(2)(A)  of  the  Act  and 
section  2050  of  the  Medicare  Carriers 


Manual,  Part  3),  but  may  not  pay  these 
physicians  any  bonus  based  directly  on 
their  referrals  of  DHS  that  are  performed 
by  someone  else.  The  statute  also 
permits  group  practice  members  (and 
independent  contractors  who  qualify  as 
"physicians  in  the  group")  to  receive 
shares  of  the  overall  profits  of  the  group, 
so  long  as  those  shares  do  not  directly 
correlate  to  the  volume  or  value  of  DHS 
referrals  generated  by  the  physician  that 
are  provided  by  someone  else.  We  are 
defijiing  "share  of  overall  profits"  as 
meaning  a  share  of  the  entire  profits  of 
the  entire  group  or  any  component  of 
the  group  that  consists  of  at  least  5 
physicians  derived  from  DHS. 

Under  the  statutory  scheme,  revenues 
generated  by  DHS  may  be  distributed  to 
group  practice  members  and  physicians 
in  the  group  in  accordance  with 
methods  that  indirectly  take  into 
account  DHS  referrals.  In  general,  we 
believe  a  compensation  structxue  does 
not  directly  take  into  account  the 
volume  or  value  of  referrals  if  there  is 
no  direct  correlation  between  the  total 
amoimt  of  a  physician's  compensation 
and  the  volume  or  value  of  the 
physician's  DHS  referrals  (regardless  of 
whether  the  services  are  personally 
performed).  Phase  1  of  this  rulemaking 
contains  specific  methodologies  that 
describe  compensation  methods  that  are 
deemed  to  be  indirect.  In  addition. 
Phase  I  of  this  rulemaking  contains 
additional  provisions  that  allow  group 
practices  to  devise  other  reasonable 
indirect  compensation  methodologies. 

The  distribution  methods  for  overall 
profit  shares  are  as  follows: 

1.  A  per  capita  (that  is,  per  physician] 
division  of  the  overall  profits. 

2.  A  distribution  of  DHS  revenues 
based  on  the  distribution  of  the  group 
practice's  revenues  attributable  to 
services  that  are  not  DHS  payable  by 
Federal  or  private  payers. 

3.  Any  distribution  of  DHS  revenues 
if  the  group  practice's  DHS  revenues  are 
less  than  5  percent  of  the  group 
practice's  total  revenues  and  no 
physician's  allocated  portion  of  those 
revenues  is  more  than  5  percent  of  the 
physician's  total  compensation  from  the 
group  practice. 

The  methods  for  productivity  bonuses 
are  as  follows: 

1.  A  productivity  bonus  based  on  the 
physician's  total  patient  encounters  or 
RVUs. 

2.  A  productivity  bonus  based  on  the 
allocation  of  the  physician's 
compensation  that  is  attributable  to 
services  that  are  not  DHS  payable  by 
Federal  or  private  payers. 

3.  Any  productivity  bonus  that 
includes  DHS  revenues  if  the  group 
practice's  DHS  revenues  are  less  than  5 


percent  of  the  group  practice's  total 
revenues  and  no  physician's  allocated 
portion  of  those  revenues  is  more  than 
5  percent  of  the  physician's  total 
compensation  from  the  group. 

Ck)mment  Many  commenters  objected 
to  our  proposed  interpretation  of  the 
statute  to  mean  that  productivity 
bonuses  can  relate  only  to  work 
personally  performed  that  results  from 
referrals  from  other  physicians  in  the 
group,  and  cannot  relate  (directly  or 
indirectly)  to  work  that  results  from  self- 
referrals.  Commenters  protested  that 
this  interpretation  barred  any 
compensation  based  on  a  physician's 
personal  productivity  for  self-referred 
DHS  and  was,  therefore,  contrary  to 
clear  statutory  intent.  Several 
commenters  explained  that  our 
interpretation  would  produce 
anomalous  results  in  some 
circimistances.  For  example,  an  internist 
refers  a  patient  with  a  gastrointestinal 
complaint  to  a  gastrointestinal 
specialist,  and  the  specialist  evaluates 
the  patient  at  an  initial  visit.  The 
specialist  subsequently  performs  an 
endoscopy  on  the  patient.  Under  the 
proposed  January  1998  regulations,  the 
endoscopy  would  be  a  self-referral  by 
the  speciaUst,  and  the  specialist  could 
not  receive  a  productivity  bonus  for 
performing  the  endoscopy.  However,  if 
the  speciahst  referred  the  patient  to 
another  physician  in  the  same  group 
practice  for  the  endoscopy,  the 
specialist  could  receive  compensation 
indirectly  based  on  that  endoscopy. 
Thus,  in  the  commenter's  view,  the  rule 
creates  a  disincentive  to  perform 
services  and  an  incentive  to  refer  (which 
may  be  contrary  to  good  patient  care 
and  not  cost  effective).  The  commenter 
further  noted  that  specialists  who 
perform  substantial  amounts  of  DHS  are 
disadvantaged  by  the  proposed 
interpretation  because  they  cannot  be 
rewarded  for  personal  productivity, 
while  their  counterparts,  for  whom  the 
performance  of  DHS  is  a  less  significant 
part  of  their  practices,  can. 

Commenters  suggested  an 
interpretation  that  would  permit 
productivity  bonuses  for  DHS 
personally  performed  by  the  referring 
physician,  but  not  for  DHS  referred  to 
others.  The  commenters  generally 
requested  that  the  final  rule  allow  group 
practices  to  compensate  members  of  the 
group  based  upon  the  volume  or  value 
of  DHS,  so  long  as  the  services  are 
personally  performed  by  the  physician 
or  are  incident  to  the  physician's 
personally  performed  services.  One 
commenter  noted  that  ancillary  services 
(including  "incident  to"  services) 
performed  for  one's  own  patients  are 
more  "personal"  to  the  ordering  or 
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supervising  physician  than  are  services 
he  or  she  performs  on  colleagues' 
patients.  Commenters  also  complained 
that  our  proposed  interpretation  would 
lead  to  disparate  treatment  of  solo  and 
group  practitioners,  since  solo 
practitioners  could  receive  the  profits 
fit)m  personally  performed  DHS  that 
they  self-refer,  whereas  group 
practitioners  could  not.  One  commenter 
thought  that  this  discrepancy  would 
make  solo  practitioners  reluctant  to  join 
group  practices,  thereby  discouraging 
beneficial  market  integration. 

Finally,  some  commenters  noted  that 
many  group  practices  have  insufficient 
information  technology  systems  to  track 
whether  a  service  performed  by  a 
physician  resulted  from  a  self-referral  or 
a  referral  from  another  physician. 
Commenters  asserted  that  oiu*  proposed 
interpretation  would  impose  a 
significant  additional  administrative 
burden  on  those  groups. 

Response:  In  light  of  the  comments, 
the  changes  we  have  made  to  our 
interpretation  of  the  definition  of  a 
"referral"  and  the  volume  or  value 
standard,  and  our  further  review  of  the 
statutory  language,  we  are  persuaded 
that  our  proposed  interpretation  of  the 
scope  of  productivity  bonuses  was 
unnecessarily  restrictive.  Accordingly, 
we  have  revised  the  regulation  to  make 
clear  that  group  practices  may  pay 
member  physicians  (and  independent 
contractors  who  quahfy  as  "physicians 
in  the  group")  productivity  bonuses 
based  directly  on  the  physician's 
personal  productivity  (including 
services  "incident  to"  such  personally 
performed  services  that  meet  the 
requirements  of  section  1861(s)(2)(A)  of 
the  Act  and  section  2050,  "Services  and 
Supplies,"  of  the  Medicare  Carrier's 
Manual  (HCFA  Pub.  14-3),  Part  3— 
Claims  Process),  but  may  not  pay  these 
physicians  any  bonus  based  directly  on 
their  referrals  of  DHS  that  are  performed 
by  someone  else. 

Comment  Commenters  sought 
clarification  about  the  treatment  of 
productivity  bonuses  for  "incident  to" 
services.  One  commenter  observed  that 
according  to  long-standing  regulatory 
policies,  "incident  to"  services  are 
services  that  are  an  incidental  although 
integral  part  of  a  physician's  personal, 
professional  service  to  a  patient.  Thus, 
in  the  commenter's  view,  there  cannot 
be  a  referral  for  "incident  to"  services  in 
any  ordinary  sense,  since  what  the 
ancillary  service  provider  does  is  part  of 
the  physician's  service  itself  Several 
commenters  expressed  their  belief  that 
one  purpose  of  the  productivity  bonus 
provision  was  to  allow  physicians  to 
receive  "credit"  for  "incident  to" 
services  in  their  compensation.  One 


commenter  pointed  out  that  it  would  be 
hard  to  exclude  "incident  to"  services 
in  the  calculation  of  productivity 
bonuses  since  claim  forms  typically  do 
not  indicate  who  performed  the 
"incident  to"  service  (that  is,  whether 
the  service  was  performed  by  the 
supervising  physician  or  someone  else). 
Other  commenters  interpreted  the 
statutory  reference  as  equating  "incident 
to"  services  with  "in-office  ancillary" 
services.  Under  this  view,  commenters 
asserted  that  the  statutory  language 
plainly  allows  productivity  bonuses 
based  indirectly  on  the  volume  or  value 
of  the  physician's  in-office  ancillary 
services  and  opposed  our  proposed 
interpretation  that  prohibited  any 
compensation  based  on  referrals  for  in- 
office  ancillary  services. 

Response:  We  agree  with  the  essence 
of  these  comments  with  respect  to  group 
practices.  Under  the  final  regulation, 
group  practice  physicians  can  receive 
compensation  directly  related  to  the 
physician's  personal  productivity  and  to 
services  incident  to  the  physician's 
personally  performed  services,  provided 
the  "incident  to"  services  comply  with 
the  requirements  of  section 
1861(s)(2)(A)  of  the  Act  and  section 
2050,  "Services  and  Supplies,"  of  the 
Medicare  Carrier's  Manual  (HCFA  Pub. 
14-3),  Part  3 — Claims  Process,  and  any 
subsequent  or  additional  HHS  rules  or 
regulations  affecting  "incident  to" 
billing.  This  means  that  the  "incident 
to"  services  must  be  directly  supervised 
by  the  physician.  In  other  words,  the 
physician  (or  another  clinic  physician 
in  the  case  of  a  physician-directed 
clinic)  must  be  present  in  the  office 
suite  and  immediately  available  to 
provide  assistance  and  direction. 
Moreover,  the  person  performing  the 
"incident  to"  services  must  be  an 
employee  of  the  physician  (or  the 
physician-directed  clinic).  We  beUeve 
that  the  heightened  supervision 
requirement  imposed  by  the  "incident 
to"  ndes  provides  some  assurance  that 
the  "incident  to"  DHS  will  not  be  the 
primary  incentive  for  the  self-referral. 
However,  we  may  revisit  the  issue  of 
compensation  tied  to  "incident.to" 
services  if  we  find  that  abuses  are 
occurring,  especially  in  the  area  of 
physician-directed  clinics. 

Comment:  We  received  a  number  of 
comments  seeking  clarification  related 
to  the  methods  of  paying  compensation 
that  are  not  directly  based  on  the 
voliune  or  value  of  referrals.  First, 
commenters  urged  that  we  allow 
pooling  of  revenues  that  are  not  DHS 
revenues,  because  such  revenues  are  not 
governed  by  the  statute.  Second,  a 
number  of  commenters  objected  to  our 
position  in  the  proposed  regulations 


that  overall  profits  are  not  profits  that 
"belong  only  to  a  particular  specialty  or 
subspecialty  group"  (even  if  the  group 
is  located  in  several  States  or  has  several 
locations  in  one  State)  because  "the 
narrower  the  pooling,  the  more  likely  it 
will  be  that  a  physician  will  receive 
compensation  for  his  or  her  own 
referrals."  Commenters  urged  that 
pooling  at  practice  sites  with  more  than 
a  few  physicians  should  not  result  in 
any  individual's  compensation  being 
direcUy  related  to  the  volume  or  value 
of  his  or  her  referrals,  even  if  DHS 
revenues  are  included  in  the  pool. 
Commenters  generally  advocated  that 
we  allow  pooling  if  at  least  -three 
physicians  are  included  in  the  pool  and 
the  distribution  formula  is.not  related  to 
DHS  referrals.  Third,  commenters 
offered  a  variety  of  suggestions  about 
how  to  calculate  "indirect" 
compensation.  For  example,  one 
commenter  suggested  thai  compensation 
be  considered  "indirect    if  the  referrals 
have  no  mathematical  effect  on 
compensation.  Others  suggested  that 
compensation  be  considered  "indirect" 
if  it  is  based  on  per  capita  calculations, 
RVUs,  patient  encounters,  hours 
worked,  ownership  shares  in  the 
practice,  or  seniority. 

Response:  First,  we  are  persuaded  that 
we  should  permit  some  additional 
flexibility  related  to  the  distribution  of 
shares  of  overall  profits  by  group 
practices.  Thus,  we  are  defining  a 
"share  of  overall  profits"  to  mean  a 
share  of  the  entire  profits  derived  from 
DHS  of  the  entire  group  practice  or  any 
component  of  the  group  that  consists  of 
at  least  five  physicians.  We  believe  a 
threshold  of  at  least  five  physicians  is 
likely  to  be  broad  enough  to  attenuate 
the  ties  between  compensation  and 
referrals.  We  are  rejecting  the  suggestion 
to  use  a  threshold  of  three  physicians 
because  we  believe  that  the  lesser 
threshold  would  result  in  pooling  that 
would  be  too  narrow  and,  therefore, 
potentially  too  closely  related  to  DHS 
referrals.  Second,  we  recognize  the  need 
for  clear  guidance  as  to  appropriate 
indirect  compensation  methodologies. 
For  that  reason,  we  are  including  in 
Phase  I  of  this  rulemaking 
methodologies  that  describe 
compensation  distribution  systems  that 
we  deem  to  be  indirect.  In  other  words, 
if  a  group  practice  wants  absolute 
assurance  that  its  productivity  bonuses 
or  profit  shares  are  not  directiy  related 
to  referrals,  the  group  practice  may 
employ  one  of  the  regulatory 
methodologies  set  forth  in  §411.352  of 
the  regulations.  Group  practices  are  not 
required,  however,  to  use  these 
methods.  The  regulations  clarify  that 
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other  methods  (including  distributions 
based  on  ownership  interests  or 
seniority)  are  acceptable  so  long  as  they 
are  reasonable,  objectively  verifiable, 
and  indirectly  related  to  referrals.  These 
compensation  methods  should  be 
adequately  documented  and  supporting 
information  must  be  made  available  to 
the  Secretary  upon  request.  Under.this 
latter  "catch-all"  provision,  the  group 
practice  essentially  bears  the  risk  of 
noncompliance. 

Comment:  Several  commenters  sought 
clarification  as  to  whether  an 
independent  contractor  could  be 
compensated  under  the  productivity 
bonus  provision  of  the  group  practice 
definition  as  a  "physician  in  the  group", 
even  though  independent  contractors 
are  not  members  of  the  group. 

Response:  Independent  contractors 
who  quedify  as  "physicians  in  the 
group"  under  the  provisions  of 
§411.351  can  receive  productivity 
bonuses  imder  section  1877(h)(4)(B)(i) 
of  the  Act. 

Comment:  One  commenter  sought 
clarification  as  to  how  providers  should 
treat  capitation  payments  that  cover 
more  than  one  service  for  purposes  of 
allocating  profit  shares  and  productivity 
bonuses. 

Response:  In  general,  we  believe  that 
capitation  payments  are  not  likely  to 
lead  to  increased  utilization.  Parties 
may  use  any  reasonable  allocation 
method  with  respect  to  such  payments. 

Comment:  On  page  1691  of  the 
preamble  to  the  January  1998  proposed 
regulations,  we  explained  our  view  that 
"profits  should  not  be  pooled  and 
divided  between  group  members  so  that 
they  relate  directly  to  the  number  of 
designated  health  services  for  Medicare 
or  Medicaid  patients  physicians  referred 
to  themselves  or  the  value  of  those  self- 
referrals  (such  as  a  value  based  on 
complexity  of  the  service)."  A 
commenter  objected  to  the  parenthetical 
statement,  asserting  that  barring 
consideration  of  the  complexity  of  the 
service  is  contrary  to  other  Medicare 
payment  provisions,  which  take  into 
consideration  the  level  of  training 
necessary  to  perform,  and  difficulty  of. 
certain  procedures. 

Response:  Given  our  revised 
interpretation,  we  believe  the 
parenthetical  statement  ("such  as  value 
based  on  complexity  of  the  service")  is 
no  longer  relevant  to  these  regulations. 
Group  practice  members  can  be 
compensated  directly  based  on  their 
personal  productivity  (that  is.  the  finits 
of  their  own  labors),  but  not  on  their 
productivity  in  generating  referrals. 
They  may  only  be  compensated  based 
indirectly  on  DHS  referrals  to  other 
physicians  or  providers.  So  long  as  the 


compensation  is  only  indirectly  related 
to  the  volume  or  value  of  DHS  referrals, 
we  believe  it  makes  little  difference  if 
the  value  of  the  DHS  referrals  reflects 
the  complexity  of  the  services. 

Comment:  A  conunenter  sought 
clarification  that  when  a  physician  is  a 
member  of  a  group  practice  and  is  also 
an  employee  of  the  group  practice,  his 
or  her  compensation  may  be  determined 
under  the  group  practice's  rules  without 
regard  to  the  employee  exception. 

Response:  We  agree  that  when  a 
physician  is  a  member  of  a  group 
practice,  his  or  her  compensation  need 
only  comply  with  the  group  practice 
rules.  Meeting  the  group  practice 
definition  allows  physicians  in  the 
group  to  refer  within  the  group  imder 
the  in-office  ancillary  services  exception 
or  the  physicians'  services  exception. 
However,  nothing  prevents  a  physician 
and  group  practice  fi°om  using  the 
employee  exception  instead.  It  is 
important  to  remember  that  referrals  of 
DHS  are  only  permitted  if  an  exception, 
such  as  the  in-office  ancillary  services 
exception  or  employee  exception, 
applies. 

Comment:  Several  commenters  were 
confused  by  our  use  of  the  terms 
"revenues"  and  "profits"  throughout 
the  preamble  to  the  January  1998 
proposed  regulations.  For  example,  on 
page  1691  we  stated  that  "the  referring 
physician  can  receive  a  portion  of  the 
group's  overall  pooled  revenues  from 
these  services  as  long  as  the  group  does 
not  share  these  profits  in  a  manner  that 
relates  directly  to  who  made  the 
referrals  for  them."  Similarly,  on  the 
same  page  we  stated  that  we  "regard 
'over-all  profits  of  the  group'  to  mean  all 
of  the  profits  or  revenues  a  group  can 
distribute  in  any  form  to  group  members 
*  *  *."  These  commenters  requested 
that  the  terms  "profits"  and  "revenues" 
be  used  in  a  manner  that  is  consistent 
with  their  generally  accepted  meanings 
or  that  definitions  of  the  terms  be 
provided  in  the  regulations. 

Response:  We  agree  that  the  terms 
"revenues"  and  "profits"  were  used 
inconsistently  in  the  January  1998 
proposed  regulation.  In  Phase  I  of  this 
rulemaking,  we  have  endeavored  to  use 
those  terms  consistent  with  their 
generally  accepted  meanings. 

9.  Group  Practice  Attestations 

The  Existing  Law;  Li  §411.360  of  the 
August  1995  final  rule  covering  referrals 
for  clinical  laboratory  services,  we 
included  the  requirement  that  group 
practices  provide  their  carriers  with  a 
written  statement  annually  to  attest  that, 
during  the  most  recent  12-month  period. 
75  percent  of  the  total  patient  care 
services  of  group  members  was 


furnished  through  the  group.  Any  group 
that  intended  to  meet  the  definition  of 
a  group  practice  in  order  to  qualify  for 
one  of  the  exceptions  provided  in  the 
regulations  was  required  to  submit  the 
required  attestation  to  its  carrier  by 
December  12, 1995.  On  December  11, 
1995.  we  published  in  the  Federal 
Register,  at  60  FR  63438.  a  final  rule 
that  delays  the  date  by  which  a  group 
of  physicians  must  file  an  attestation 
statement.  The  December  final  rule 
amended  §411.360  to  require  that  a 
group  that  intends  to  meet  the  definition 
of  a  group  practice  must  submit  an 
attestation  statement  to  its  carrier  no 
later  than  60  days  after  the  group 
receives  attestation  instructions  from  its 
carrier.  The  preamble  to  the  December 
rule  points  out  that  a  group  could  regard 
itself  as  a  group  practice  in  the  interim 
period  before  it  receives  attestation 
instructions,  provided  the  group 
believes  that  it  meets  the  definition  of 
a  group  practice  imder  §411.351. 

The  Imposed  Rule:  The  proposed 
rule  retained  §411.360,  as  amended  by 
the  December  1995  final  rule,  writh 
several  minor  changes. 

The  Final  Rule:  We  have  eliminated 
the  attestation  requirement. 

Comment:  One  commenter  suggested 
that  group  practice  attestations  not  be 
required  until  1  year  after  final 
regulations  are  published,  while  another 
recommended  1 V2  years  after 
publication  of  the  final  nUe.  Otherwise, 
the  commenter  stated,  a  group  practice 
would  have  to  attest  to  membership 
requirements  for  the  previous  12 
months,  without  benefit  of  having  had 
the  membership  requirements  published 
in  advance  and  an  opportimity  to 
comply  with  them. 

One  commenter  also  questioned 
whether  we  will  actually  use  the 
information  gained  from  group  practice 
attestations.  The  commenter  believes 
that  imposing  a  civil  money  penalty  for 
failing  to  submit  an  attestation  is  overly 
harsh  when  compared  to  the  minimal 
benefit  that  may  be  derived  frt}m  the 
attestations.  The  commenter 
recommended  that  we  remove  the 
requirement  for  attestations  or.  at  least, 
reduce  the  related  penalties. 

Response:  We  ag^ee  with  the 
commenters.  After  reviewing  the 
attestation  requirement,  we  have 
concluded  that  it  would  impose  an 
unwarranted  burden  on  group  practices. 
We  intend  instead  to  allow  groups  to 
treat  the  information  they  need  to 
establish  that  they  are  a  group  practice 
in  the  same  manner  as  any  information 
a  furnishing  entity  must  provide  to  us 
under  the  reporting  requirements  in 
§411.361.  In  order  to  make  reporting 
requirements  more  manageable,  we 
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intend  to  develop  a  streamlined 
"reporting"  system  that  does  not  require 
entities  to  retain  and  submit  large 
quantities  of  data.  We  believe  instead 
that  entities  should  retain  enough 
records  to  demonstrate,  in  the  event  of 
an  audit,  that  particular  relationships 
are  excepted  under  the  law.  In  the  case 
of  the  in-office  ancillary  services 
exception  and  physician  services 
exceptions  in  section  1877(b)(1)  and 
(b)(2),  an  entity  may  need  to  establish 
that  the  services  it  provided  were 
referred  by  members  of  a  genuine  group 
practice.  "Thus,  a  group  should  retain 
records  that  demonstrate  that  it  meets 
the  requirements  in  section  1877(h)(4) 
of  the  Act  and  §411.351. 

D.  Prepaid  Plans  (Section  1877(b)(3)  of 
the  Act) 

The  Existing  Law:  In  the  August  1995 
final  rule,  we  interpreted  the  prepaid 
plan  exception,  section  1877(b)(3)  of  the 
Act,  as  creating  an  exception  to  the 
general  prohibition  on  referrals  for 
services  furnished  by  certain  prepaid 
health  plans  to  their  enrollees, 
including  Federally  qualified  health 
maintenance  organizations  (HMOs)  or 
prepaid  health  care  organizations  with  a 
contract  or  agreement  imder  sections 
1876  or  1833(a)(l)(A1  of  the  Act.  or 
organizations  participating  in 
demonstration  projects  under  section 
402(a)  of  the  Social  Security 
Amendments  of  1967  or  section  222(a) 
of  the  Social  Security  Amendments  of 
1972.  The  August  1995  final  rule 
incorporated  section  1877(b)(3)  into  the 
regulations  in  §  411.355(c).  concerning 
clinical  laboratory  services  furnished  by 
an  organization  (or  its  contractors  or 
subcontractors)  to  enrollees  of  these 
prepaid  health  plans  (not  including 
services  provided  to  enrollees  in  any 
other  plan  or  line  of  business  offered  or 
administered  by  the  same  organization). 

The  Proposed  Rule:  The  January  1998 
proposed  rule  proposed  an  additional 
exception  for  services  provided  by 
organizations  participating  in  the 
Medicaid  program  that  are  analogous  to 
those  cited  in  section  1877Cb)(3)  of  the 
Act.  including  managed  care 
organizations  (MCOs)  that  contract  with 
Medicaid  under  section  1903(m)  of  the 
Act,  entities  operating  under  a 
demonstration  project  under  section 
1115(a)  of  the  Act,  prepaid  health  plans 
contracting  with  a  State,  and  health 
insuring  organizations  furnishing 
services  as  managed  care  contractors. 
(Although  we  proposed  including 
demonstration  projects  under  section 
1115(a)  of  the  Act  in  the  preamble  of  the 
January  1998  proposed  rule  at  63  FR 
1697,  they  were  not  listed  in  proposed 
§  435.1012  as  the  result  of  a  drafting 


error.  We  will  include  a  technical 
correction  for  this  section  in  Phase  11  of 
this  rulemaking.)  In  addition,  the  rule 
proposed  to  extend  the  protection  of 
section  1877(b)(3)  of  the  Act  to 
providers,  suppliers,  and  other  entities 
that  provided  services  to  enrollees  of  the 
protected  organizations  under  contracts 
with  these  organizations,  either  directly 
or  indirectly. 

The  January  1998  proposed  rule  also 
took  a  number  of  other  positions  that 
directly  affected  physicians'  financial 
relationships  with  managed  care  entities 
and  plans  other  than  Medicare  and 
Medicaid  managed  care  plans.  Most 
importantly,  we  proposed  that  MCOs 
would  be  deemed  to  be  entities 
"fiimishing"  DHS  provided  by  other 
entities  if  Uie  MCOs  billed  Medicare  for 
DHS  provided  to  Medicare  patients  by 
providers  and  suppliers  pursuant  to  a 
contractual  arrangement  with  the  MCOs 
(other  than  services  under  a  plan 
protected  under  section  1877(b)(3)  of 
the  Act  or  other  protected  arrangement). 

The  preamble  of  the  January  1998 
proposed  rule  also  discussed  whether 
an  MCO  network  physician  could  refer 
private  fee-for-service  patients  to  other 
physicians  and  providers  that  were 
participating  in  an  MCO  network. 
According  to  the  preamble,  a  physician 
who  had  a  contractual  relationship  with 
an  MCO  could  refer  a  nonenrolled 
Medicare  fee-for-service  patient  for  a 
designated  health  service  to  another 
physician  who  also  had  a  contract  with 
the  MCO  provided  that  the  physician  to 
whom  he  or  she  referred  the  patient  was 
not  otherwise  affiliated  with  the  MCO. 
However,  if  the  same  physician  referred 
the  same  patient  to  a  laboratory  owned 
by  the  MCO,  the  general  prohibition 
would  apply  and  the  financial 
arrangement  between  the  MCO  and  the 
physician  would  have  to  qualify  for  an 
exception.  In  other  words,  the  referring 
physician  would  not  have  a  financial 
relationship  with  the  second  physician, 
but  he  would  have  one  with  the 
laboratory.  Of  course,  the  arrangement 
could  still  be  protected  under  the 
personal  service  arrangements 
exception. 

The  M+C  interim  final  rule  (63  FR 
35066)  amended  §41 1.355(c)  of  the 
regulations  covering  referrals  for  clinical 
laboratory  services  to  include  a  new 
paragraph  (5).  This  paragraph  added  to 
the  list  of  prepaid  plans  coordinated 
care  plans  (within  the  meaning  of 
section  1851(a)(2)(A)  of  the  Act)  offered 
by  an  organization  in  accordance  with  a 
contract  with  us  under  section  1857  of 
the  Act.  Section  1877(b)(3)  of  the  Act 
was  also  amended  by  section  524(a)  of 
the  Balanced  Budget  Refinement  Act  of 
1999  (BBRA)  (Pub.  L.  106-113,  enacted 


on  November  29,  1999),  which  added  a 
new  paragraph  (E).  Paragraph  (E) 
includes  in  the  prepaid  plans  exception 
services  referred  by  a  physician  to  an 
organization  that  is  an  M+C 
organization  imder  Part  C  that  is 
offering  a  coordinated  care  plan 
described  in  section  1851  of  the  Act  [42 
U.S.C.  1395W-21  (a)(2)(A)]  to  an 
individual  enrolled  with  the 
organization. 

The  Final  Rule:  Virtually  all 
commenters  agreed  with  our  decision  to 
interpret  the  prepaid  plan  exception  to 
protect  any  referrals  by  physicians  for 
DHS  covered  by  the  listed  Medicare 
managed  care  plans  to  an  MCO  that  has 
a  Medicare  managed  care  contract  or 
any  entity,  provider,  or  supplier 
furnishing  these  services  under  a 
contract  or  subcontract  with  the  MCO, 
directly  or  indirectly  ("downstream 
providers").  Several  commenters  asked 
that  we  amend  the  regulations  text  to 
reflect  the  interpretation.  We  are 
amending  the  text  of  §41 1.355(c)  to 
make  clear  that  downstream  providers 
are  protected. 

We  are  not  finalizing  at  this  time  the 
proposed  new  §435.1012  (Limitation  on 
FFP  related  to  prohibited  referrals), 
paragraph  (b)  (Exception  for  services 
furnished  to  eru-ollees  on  a 
predetermined,  capitated  basis),  which 
would  have  extended  the  protection  to 
certain  prepaid  plans  under  Medicaid. 
A  number  of  commenters  agreed  with 
our  proposed  exception  for  services 
provided  by  organizations  analogous  to 
those  cited  in  section  1877(b)(3)  of  the 
Act.  These  and  other  cOmmenters 
suggested  that  a  number  of  other 
Medicare  or  Medicaid  arrangements  be 
included  in  the  exception,  including 
M+C  coordinated  care  plans,  Medicaid 
managed  care  plans  under  the  DBA 
1997,  Medicaid  managed  care  entities 
operating  under  a  waiver  pursuant  to 
section  1115  of  the  Act,  any 
demonstration  project  approved  by  us, 
including  primary  care  case 
management  programs  (PCCMs)  and 
managed  long  term  care  programs 
(MLTCs).  programs  of  all-inclusive  care 
for  the  elderiy  (PACE),  capitated 
Medicare  demonstration  programs 
(including  social  health  maintenance 
organizations  (SHMOs).  the  Medicare 
subvention  demonstration,  and  the 
Medicare  prepaid  competitive  pricing 
demonstration).  The  commenters 
pointed  out  that  although  the  preamble 
to  the  January  1998  proposed  rule  had 
proposed  to  include  some  of  the  above 
programs  in  the  new  exception,  they 
had  not  been  referenced  in  the 
regulations  text.  We  agree  with  the 
commenters  on  adding  the  Medicaid 
organizations  that  are  analogous  to  those 
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in  section  1877(b)(3)  of  the  Act  as 
described  in  the  January  1998  proposed 
rule  and  on  some  of  the  other  listed 
areas;  however,  we  will  address 
Medicaid  managed  care,  and  potentially 
other  suggestions  related  to  Medicaid 
managed  care  raised  by  the  commenters, 
in  Phase  n  of  this  rulemaking. 

We  are  also  revising  in  Phase  I  of  this 
rulemaking  the  proposed  regulations  in 
response  to  comments  expressing 
concerns  about  the  impact  of  the 
January  1998  proposed  rule  on 
commercial  and  employer-provided 
managed  care  arrangements.  First,  we 
are  creating  a  new  compensation 
exception  for  remuneration  pursuant  to 
a  bona  fide  "risk-sharing  arrangement" 
between  a  physician  and  a  health  plan 
for  the  provision  of  items  or  services  to 
enroUees  of  the  health  plan,  even  when 
such  an  arrangement  does  not  fall 
within  existing  statutory  exceptions. 
(We  note  that  the  new  risk-sharing 
arrangement  exception  differs  from  the 
shared  risk  exception  to  the  anti- 
kickback  statute  at  §§  1001.952(t)  and 
(u):  for  example,  unlike  the  anti- 
kickback  exception,  the  new  exception 
under  section  1877  of  the  Act  contains 
no  conditions  related  to  the  volume  of 
Medicare  beneficiaries  enrolled  in  the 
health  plan  or  the  quantification  of  the 
financial  risk.)  Physicians  generally  are 
compensated  for  services  to  managed 
care  enroUees  in  one  of  three  ways,  the 
first  two  of  which  do  not  vary  based  on 
the  volume  or  value  of  referrals:  (1)  A 
salary  in  the  case  of  a  physician  who  is 
an  employee,  (2)  a  "fee-for-service" 
contractual  arrangement  under  which 
the  physician  assumes  no  risk,  or  (3)  a 
risk-sharing  arrangement,  under  which 
the  physician  assiunes  risk  for  the  costs 
of  services,  either  through  a  capitation 
arrangement,  or  through  a  withhold, 
bonus,  or  risk-corridor  approach.  The 
first  two  compensation  arrangements  are 
eligible  for  the  statutory  exceptions  for 
bona  fide  employment  relationships  and 
personal  service  arrangements,  while 
the  third  is  potentially  eligible  for  the 
new  risk-sharing  arrangement  exception 
we  are  creating  in  this  final  rule  in 
§411.357(n). 

Second,  we  are  revising  the  definition 
of  "entity"  in  §411.351  to  permit 
physician  ownership  of  network-type 
HMOs,  MCOs,  provider-sponsored 
organizations  ("PSOs")  and 
independent  practice  associations 
("IP As").  Specifically,  we  are  clarifying 
the  definition  of  entity  fiimishing  DHS, 
to  provide  that  a  person  or  entity  is 
considered  to  be  furnishing  DHS  if  it  is 
the  person  or  entity  to  which  we  make 
payment  for  the  DHS,  directly  or  upon 
assignment  on  the  patient's  behalf, 
except  that  if  the  person  or  entity  has 


reassigned  its  right  to  payment  to  (i)  an 
employer  pursuant  to  §  424.80(b)(1),  (ii) 
a  facility  pursuant  to  §  424.80(b)(2).  or 
(iii)  a  health  care  delivery  system, 
including  clinics,  pursuant  to 
§  424.80(bK3)  (other  than  a  health  care 
delivery  system  that  is  a  health  plan  (as 
defined  in  §  1000.952(1)),  and  other  than 
any  MCO.  PSO.  or  IPA  with  which  a 
health  plan  contracts  for  services 
provided  to  plan  enroUees).  the  person 
or  entity  furnishing  DHS  is  the  person 
or  entity  to  which  payment  has  been 
reassigned.  We  are  providing  further 
that  a  health  plan,  MCO,  PSO,  or  IPA 
that  employs  a  supplier  or  operates  a 
facility  that  could  accept  reassignment 
from  a  supplier  pursuant  to 
§§  424.80(b)(1)  and  (b)(2)  is  the  entity 
furnishing  DHS  for  any  services 
provided  by  such  supplier. 

We  believe  these  changes  address  the 
comments  we  received  from  the 
commercial  and  employer-sponsored 
managed  care  plans. 

Comment:  While  commenters 
uniformly  welcomed  the  broad 
protection  given  in  the  January  1998 
proposed  rule  to  referrals  for  services 
covered  by  Medicare  prepaid  health 
plans,  several  commenters  stated  that 
we  interpreted  several  provisions  of  the 
statute  in  a  manner  that,  taken  together, 
would  severely  Limit  MCOs'  use  of 
physician  incentive  plans,  whether 
imder  commercial  or  Medicare 
contracts.  The  commenters  strongly 
objected  to  our  statement  that  the 
prohibition  on  DHS  referrals  applies  to 
referrals  to  entities  that  arrange  for  the 
furnishing  of  the  DHS  to  Medicare  or 
Medicaid  patients  by  contracting  with 
other  providers,  whenever  the  arranging 
entity  also  bills  Medicare  or  Medicaid 
for  the  services.  [See  63  FR  1706.)  The 
commenters  explained  that  this  view, 
when  joined  with  our  interpretation  of 
section  1877(e)(3)(B)  of  the  Act  (the 
physician  incentive  plan  provision  in 
the  personal  service  arrangements 
exception),  could  effectively  preclude 
the  use  of  risk-sharing  arrangements 
with  physicians  in  any  health  plan, 
including  commercial  plans,  llie 
commenters  explained  the  problem  as 
follows: 

•  Physicians  that  participate  in  a 
managed  care  network  will  have  a 
compensation  arrangement  with  the 
MCO  for  payment  for  services  to  the 
MCO's  enroUees.  That  payment 
arrangement  will  create  a  financial 
relationship  for  purposes  of  section 
1877  of  the  Act.  (Even  participation  in 
the  network  of  an  organization  eligible 
for  the  Medicare  prepaid  plans 
exception  would  not  entirely  avoid  this 
result,  since  the  prepaid  plans  exception 
only  protects  referrads  for  DHS 


furnished  to  beneficiaries  enrolled 
under  the  Medicare  contract).  Many  of 
these  compensation  arrangements  use 
Mrithholds,  capitation,  bonuses,  or  other 
methodologies  that  take  into  accoimt, 
directly  or  indirectly,  the  volume  or 
value  of  referrals  or  other  business 
generated  by  the  referring  physician. 

•  Most,  if  not  all,  commercial  or 
employer-provided  group  health  plans 
offered  by  MCOs  include  some  enroUees 
who  are  Medicare  beneficiaries. 
Typically,  these  enroUees  either  are 
retired  employees  who  have  expanded 
benefits  under  an  employer-provided 
plan  (in  which  case  Medicare  is  the 
primary  insurer  and  the  employer  plan 
secondary)  or  are  beneficiaries  who 
have  group  health  plan  coverage  based 
on  ciurent  employment  status  (in  which 
case  the  employer  plan  is  the  primary 
insurer  and  Medicare  secondary).  Even 
the  MCOs  that  have  Medicare  managed 
care  lines  of  business  that  are  protected 
by  the  prepaid  plans  exception 
commonly  have  commercial  lines  of       , 
business  that  include  some  Medicare 
beneficiaries  who  are  not  enrolled  under 
the  organization's  Medicare  contract 
(that  is.  Medicare's  payment  is  made  on 
a  fee-for-service  basis  under  the 
traditional  Medicare  program). 

•  When  a  Medicare  beneficiary  is 
enrolled  in  a  commercial  or  employer- 
provided  group  health  plan.  Medicare 
often  pays  for  services  provided  by  the 
plan  to  die  beneficiary /enroUee  on  a  fee- 
for-service  basis.  In  such  a  case,  if 
Medicare  is  the  primary  insurer,  it  wiU 
reimburse  the  provider  according  to  the 
same  provisions  as  any  fee-for-service 
provider;  if  Medicare  is  the  secondary 
insurer,  it  wiU  pay  based  on  a  formula 
prescribed  by  law. 

•  Generally,  if  an  enroUee  of  a 
commercial  or  employer-provided 
health  plan  has  primary  coverage  under 
Medicare,  the  network  physician  or 
suppUer  (not  the  MCO)  will  submit  the 
claim  to  Medicare  direcUy,  since 
Medicare  is  the  primary  insurance. 
However,  many,  if  not  all,  such  MCOs 
will  occasionally  bill  Medicare  for 
services  provided  by  network  providers 
to  these  Medicare  beneficiaries^Most 
often,  the  purpose  of  the  billing  is  to 
coordinate  with  Medicare  when 
Medicare  is  the  secondary  payer. 
Occasionally,  the  MCOs  may  bill 
Medicare  as  the  primary  payer;  for 
example,  when  there  has  been  a  recent 
change  in  beneficiary  status,  such  as 
when  a  beneficiary's  group  health  plan 
coverage  ceases  being  based  on  current 
employment  status  because  the 
beneficiary  retires  and  Medicare 
becomes  the  primary  insurer.  Of  course, 
MCOs  may  bill  and  be  paid  by  Medicare 
only  where  the  MCO  meets  the  criteria 
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for  direct  payment,  assignment  of 
benefits  or  reassignment  of  benefits, 
[See  §§  424.73  and  424.80  of  these 
regulations.) 

•  Accordingly,  under  the 
interpretation  in  the  January  1998 
proposed  rule,  a  physician  in  the  MCO 
network  will  be  deemed  to  make  a 
referral  to  the  MCO  for  the  provision  of 
a  DHS  whenever  the  physician  refers  an 
enroUee  of  the  MCO's  conunercial  plan 
who  also  happens  to  be  a  Medicare 
beneficiary  to  another  network  provider 
for  DHS.  (Referrals  of  enroUees  in  any 
of  the  excepted  prepaid  plans  would  not 
be  affected  since  they  are  not  referrals 
of  DHS  by  virtue  of  the  prepaid  plans 
exception.) 

•  As  a  result,  unless  all  of  the  MCO's 
payment  arrangements  with  network 
physicians,  regardless  of  the  line  of 
business,  fit  in  an  exception  under 
section  1877  of  the  Act,  the  referral  of 
any  enroUee  with  primary  or  secondary 
coverage  under  Medicare  for  a 
designated  health  service  would  be 
prohibited. 

•  The  only  kinds  of  physician 
compensation  arrangements  that  are 
protected  by  the  personal  service 
arrangements  exception  in  the  proposed 
rule  are  (1)  fixed  per-service  payments 
based  on  fair  market  value  (for  example, 
discounted  fee-for-service  arrangements) 
or  (2)  payment  arrangements  that 
incorporate  risk-sharing  elements,  such 
as  bonuses  or  withholds,  provided  they 
qualify  as  a  physician  incentive  plan 
under  section  1877(e)(3)(B)  of  the  Act. 

•  However,  many  payment 
arrangements  in  conunercial  or 
employer-provided  health  plans  contain 
risk-sharing  elements  that  take  into 
account  a  physician's  referrals  or  the 
volume  of  services  provided  but  that  do 
not  ciurently  comply  with  the  physician 
incentive  plan  regulations.  These 
arrangements  would  have  to  be 
restructured.  Moreover,  even  if 
restructured,  the  physician  incentive 
plan  regulations  contain  a  number  of 
requirements  that  would  require 
revision  if  they  are  to  be  implemented 
with  respect  to  non-M+C  plans. 

•  Lastly,  in  the  preamble  to  our 
January  1998  proposed  rule,  we  stated 
that  section  1877(e)(3)(B)  of  Uie  Act  only 
applied  to  compensation  ar/fangements 
directly  between  the  "entity"  (that  is, 
the  MCO)  and  the  physician;  any 
compensation  arrangements  between  a 
physician  and  party  other  than  the 
MCO,  such  as  an  IPA  or  other 
subcontractor,  would  not  qualify  as  a 
physician  incentive  plan. 

'The  commenters  asserted  that  the  net 
effect  of  our  interpretation  in  the 
January  1998  proposed  rule  of  when  an 
entity  was  furnishing  DHS  provided  by 


another  entify  would  be  the  total 
disruption  of  commercial  and  employer- 
provided  health  plans.  The  only  way  an 
MCO  could  assure  that  its  physician 
compensation  arrangements  were  in 
compliance  with  section  1877  of  the  Act 
would  be  to  restructme  all  its  payment 
arrangements  to  pay  all  physicians  for 
all  lines  of  business  on  a  discounted  fee- 
for-service  basis.  Moreover,  since  the 
MCOs  and,  in  many  instances, 
subcontractors  such  as  IP  As  would  also 
be  entities  furnishing  DHS,  any 
physician  ownership  of  such  entities 
would  be  a  prohibited  investment 
interest  unless  an  appropriate  exception 
applied. 

Response:  Nothing  in  the  legislative 
history  suggests  that  section  1877  of  the 
Act  was  intended  by  the  Congress  to 
require  the  wholesale  restructming  of 
conunercial  managed  care  arrangements 
with  physicians.  Accordingly,  we  are 
making  two  major  changes  to  the 
January  1998  proposed  rule  that  we 
believe  will  address  the  commenters' 
concerns.  First,  as  noted  above,  we  are 
creating  a  new  compensation  exception 
for  bona  fide  risk-sharing  arrangements 
between  a  health  plan  and  providers  for 
services  provided  to  plan  enroUees  that 
do  not  otherwise  qualify  for  an  existing 
statutory  exception.  This  exception  will 
address  concerns  related  to  the 
prohibition  on  compensation 
arrangements  in  section  1877  of  the  Act. 
Second,  we  are  revising  our  definition 
of  "entity"  to  clarify  that  a  person  or 
entity  is  considered  to  be  furnishing 
DHS  if  it  is  the  person  or  entity  to  which 
we  make  payment  for  the  DHS,  directly 
or  upon  assignment  on  the  patient's 
behalf,  except  that  if  the  person  or  entity 
has  reassigned  its  right  to  payment  to  (i) 
an  employer  pursuant  to  §  424.80(b)(1), 
(ii)  a  facility  pursuant  to  §  424.80(b)(2), 
or  (iii)  a  health  care  delivery  system, 
including  clinics,  pursuant  to 
§  424.80(b)(3)  (other  than  a  health  care 
delivery  system  that  is  a  health  plan  (as 
defined  in  §  1000.952(1)),  and  other  than 
any  MCO,  PSO,  or  IPA  with  which  a 
health  plan  contracts  for  services 
provided  to  plan  enroUees),  the  person 
or  entity  furnishing  DHS  is  the  person 
or  entity  to  which  payment  has  been 
reassigned.  We  are  providing  further 
diat  a  health  plan,  MCO,  PSO,  or  IPA 
that  employs  a  supplier  or  operates  a 
facility  that  could  accept  reassignment 
from  a  supplier  pursuant  to 
§§  424.80(b)(1)  and  (b)(2)  is  die  entity 
furnishing  DHS  for  any  services 
provided  by  such  supplier.  We  believe 
this  change  should  address  the  possible 
adverse  impact  on  physician  ownership 
of  MCOs  and  IP  As. 

With  respect  to  the  first  change,  we 
are  creating  in  §411.357(n)  a  new 


exception  imder  section  1877(b)(4)  of 
the  Act  for  bona  fide  risk-sharing 
compensation  arrangements  between  an 
MCO  and  a  physician  (either  direcdy  or 
indirecUy  through  a  subcontractor)  for 
services  to  enroUees  of  a  health  plan. 
(For  piuposes  of  the  new  exception,  we 
are  incorporating  the  definitions  of 
"health  plan"  and  "enroUees"  found  in 
§  1001.952(1).)  The  vast  majority  of 
Medicare  and  Medicaid  beneficiaries  in 
managed  care  plans  are  either  in  M-fC 
plans  or  Medicaid  managed  care  plans, 
both  of  which  are  already  required  to 
comply  with  the  physician  incentive 
plan  regulations.  As  to  the  relatively 
small  number  of  Medicare  beneficiaries 
in  commercial  or  employer-sponsored 
plans  that  do  not  necessarily  satisfy 
physician  incentive  plan  requirements, 
or  otherwise  qualify  for  an  existing 
exception  under  section  1877  of  the  Act, 
we  are  not  currently  aware  of  any  fraud 
or  abuse  involving  the  Medicare 
program  or  Medicare  beneficiaries 
arising  from  physician  risk-sharing 
arrangements  in  these  commercial  or 
employer-provided  health  plans.  Given 
the  potential  for  the  unintended 
disruption  of  these  arrangements 
described  by  the  commenters  and  the 
administrative  need  for  "bright  line" 
rules,  we  believe  the  new  physician 
risk-sharing  arrangements  exception  to 
section  1877  of  the  Act  is  needed.  We 
will  continue  to  monitor  these 
arrangements  for  possible  abuse  and,  if 
necessary,  may  revisit  the  issue  in  the 
future. 

With  respect  to  the  second  change, 
the  potential  impact  of  the  January  1998 
proposed  rule  on  physician  ownership 
of  MCOs  and  IP  As  was  attributable  to 
our  interpretation  that  an  MCO  or  IPA 
was  an  entity  furnishing  DHS  provided 
by  another  entify  whenever  it  billed  for 
the  services  provided  by  another  entify 
pursuant  to  a  contract  with  the  MCO  or 
IPA.  As  noted  above,  in  response  to  the 
above  comment,  we  are  amending  the 
definition  of  "entity"  in  §411.351  to 
clarify  that  a  health  plan,  or  an  MCO, 
PSO,  or  IPA  with  which  the  plan 
contracts  directly  or  indirectly  for 
services  to  plan  enroUees,  will  only  be 
considered  to  be  furnishing  DHS  when 
die  healdi  plan.  MCO.  PSO,  or  IPA 
furnishes  the  services  direcUy  (that  is, 
through  an  employee),  or  otherwise  is 
the  entity  to  which  we  make  payment 
for  the  DHS,  either  direcdy  or  upon 
assignment  on  the  patient's  behalf,  or 
pursuant  to  a  valid  reassignment  under 
the  Medicare  rules  and  regulations  to  (i) 
an  employer  pursuant  to  §  424.80(b)(1). 
(ii)  a  facility  pursuant  to  §  424.80(b)(2). 
or  (iii)  a  health  care  delivery  system, 
including  cUnics,  pursuant  to 
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§  424.8O0>)(3)  (other  than  a  health  care 
delivery  system  that  is  a  health  plan  (as 
defined  in  §  1000.952(1)),  and  other  than 
any  MCO,  PSO,  or  IPA  with  which  a 
health  plan  contracts  for  services 
provided  to  plan  enrollees).  We  are 
providing  hirther  that  a  health  plan, 
MCO,  PSO,  or  IPA  that  employs  a 
supplier  or  op>erates  a  focility  that  could 
accept  reassignment  from  a  supplier 
pursuant  to  §§  424.80(b)(1)  and  (b)(2)  is 
the  entity  furnishing  DHS  for  any 
services  provided  by  such  supplier. 

We  believe  this  change  should  allow 
for  physician  ownership  of  most  types 
of  network  IP  As  and  MCOs.  Ownership 
or  investment  interests  in  entities, 
including  MCOs  and  IP  As,  that  provide 
DHS  direcdy  would  still  be  prohibited 
(absent  an  applicable  exception). 
Moreover,  any  indirect  financial 
arrangements  between  physicians  and 
the  entities  directly  providing  DHS 
would  need  to  be  analyzed  to  ensure 
there  are  no  prohibited  indirect 
financial  relationships.  For  example,  an 
MCO  may  have  an  investment  interest 
in  a  lab,  and  a  physician  that  contracts 
with  that  MCO  may  refer  a  Medicare    " 
beneficiary  to  that  lab  for  DHS,  for 
which  Medicare  is  billed  on  a  fee-for- 
service  basis.  While  the  MCO  would  not 
be  considered  to  be  furnishing  the  DHS 
for  purposes  of  section  1877  of  the  Act, 
the  lab  in  which  the  MCO  has  an 
investment  interest  would  be  furnishing 
DHS.  Since  the  physician  has  a  financial 
relationship  wim  the  MCO,  and  the 
MCO  has  an  investment  interest  in  the 
lab,  there  may  be  an  indirect  financial 
relationship  that  would  then  have  to  fit 
in  an  exception,  most  likely  the  indirect 
compensation  arrangement  exception  or 
the  risk-sharing  arrangement  exception. 
(See  discussion  in  section  III.  A  of  this 
preamble.) 

Finally,  in  Phase  11  of  this  rulemaking, 
we  expect  to  amend  the  January  1998 
proposed  regulations  for  the  personal 
service  arrangements  exception  to 
reflect  that  risk-sharing  compensation 
arrangements  between  entities 
downstream  of  a  Medicare  MCO  can 
qualify  as  physician  incentive  plans 
within  the  meaning  of  section 
1877(e)(3)(B)  of  the  Act;  this 
interpretation  is  consistent  with  our 
interpretation  in  the  Medicare  physician 
incentive  plan  regulations  in  §§  422.208 
and  422.210. 

We  believe  these  provisions  will 
address  the  commenters"  concerns. 

Comment:  One  commenter  stated  that 
even  if  the  MCO  itself  directly  provided 
DHS  pursuant  to  a  physician  referral, 
the  MCO's  compensation  arrangement 
with  the  referring  physician  should  not 
be  deemed  to  take  into  account  the 
volume  or  value  of  referrals  for  DHS 


unless  the  risk-sharing  arrangement  was 
based  in  part  on  the  utilization  or  cost 
of  the  DHS  provided  directly  by  the 
MCO. 

Response:  For  purposes  of  the 
personal  service  arrangements 
exception,  the  compensation  &t>m  the 
MCO  does  not  take  into  account  "the 
volume  or  value  of  referrals  or  other 
business  generated  between  the  parties" 
unless  the  compensation  varies  based 
on  the  volimie  or  value  of  the  MCO's 
business  that  is  generated  by  the 
physician.  (See  the  discussion  of 
"volimie  or  value"  and  "other  business 
generated"  in  section  V  of  this 
preamble.)  We  have  addressed  the  issue 
of  physician  risk-sharing  arrangements 
(including,  but  not  limited  to,  capitation 
payments,  bonuses,  and  withholds)  with 
commercial  and  employer-sponsored 
managed  care  plans  by  creating  a  new 
exception  under  section  1877(b)(4)  of 
the  Act  for  bona  fide  risk-sharing 
compensation  arrangements  between  an 
MCO  and  a  physician  (either  directly  or 
indirectly  through  a  subcontractor)  for 
services  to  enrollees  of  a  health  plan. 

Comment:  Several  conunenters  were 
unclear  whether  physicians  who 
participate  in  a  managed  care  network 
would  be  prohibited  from  referring 
Medicare  fee-for-service  patients  who 
are  not  enrollees  of  a  managed  care  plan 
forDHS  to  other  providers  in  the 
managed  care  network  simply  because 
both  providers  had  contractual 
relationships  with  the  same  MCO. 

Response:  Physicians  who  participate 
in  a  managed  care  network  would  not  be 
prohibited  from  referring  Federal  fee- 
for-service  patients  who  are  not 
enrollees  of  a  managed  care  plan  for 
DHS  to  other  providers  with  contractual 
relationships  with  the  same  MCO  solely 
on  the  basis  of  the  parallel  contractual 
arrangement  with  the  MCO.  In  other 
words,  two  physicians  who  contract 
with  an  MCO  do  not  have  a  financial 
relationship  with  each  other  for 
purposes  of  section  1877  of  the  Act  on 
that  basis  alone.  However,  they  may 
have  other  financial  relationships 
(including  indirect  financial 
relationships)  that  would  bar  their 
referrals  (in  the  absence  of  an  applicable 
exception). 

Comment:  Several  commenters  asked 
that  we  create  an  exception  for 
nongovernment  plans  that  include  any 
significant  cost-sharing  elements.  This 
exception  would  be  similar  to  the 
exception  in  the  Federal  anti-kickback 
statute  for  risk-sharing  arrangements. 

Response:  As  discussed  earlier,  we 
have  created  a  new  exception  for  bona 
fide  risk-sharing  compensation 
arrangements  between  health  plans  and 
physicians.  The  exception  we  are 


creating  is  substantially  broader  than 
the  shared  risk  exception  in  the  Federal 
anti-kickback  statute. 

Comment:  Another  commenter  asked 
that  we  create  an  exception  to  permit 
public  hospitals  to  enter  into  incentive 
arrangements  with  physician  groups  for 
the  treatment  of  the  public  hospitd's 
patients.  One  commenter  also  suggested 
that  we  create  an  exception  for 
commercial  managed  care  product  lined 
that  serve  fewer  than  20  percent 
Medicare  patients  as  part  of  the  group 
and  that  are  not  marketed  directly  to 
Medicare  patients. 

Response:  As  described  above,  we 
have  created  a  risk-sharing 
arrangements  exception  in  §411.357(n) 
that  should  address  the  commenter's 
concern  regarding  commercial  managed 
care  arrangements.  With  respect  to  the 
request  to  create  an  exemption  for 
public  hospital  patients,  the  commenter 
provided  no  explanation  of  the  types  of 
arrangements  proposed  to  be  excepted, 
and  we  see  no  reason  why  these 
arrangements  could  not  be  subject  to 
abuse. 

Comment:  Two  commenters  asked  us 
to  clarify  that  the  prepaid  plan 
exception  protects  any  DHS  provided  to 
any  enroUee  of  any  plan  (including 
commercial  or  employer-sponsored 
plans)  offered  by  an  entity  that  either  is 
a  Federally-qualified  HMO  or  has  a 
contract  under  one  of  the  programs  cited 
in  section  1877(b)(3)  of  the  Act.  One  of 
the  commenters  asked  us  to  clarify  that 
services  to  persons  covered  under  an 
employer  self-funded  health  plan  that  is 
administered  by  an  entity  with  a 
qualified  contract  under  section 
1877(b)(3)  of  the  Act  and  uses  the 
MCO's  network  of  providers  would  also 
be  exempt  under  the  prepeiid  plan 
exception. 

Response:  We  believe  that  the 
Congress  intended  that  the  exception  in 
section  1877(b)(3)  of  the  Act  protect 
only  the  financial  arrangements  for 
services  to  enrollees  of  the  prepaid 
plans  identified  in  section  1877(b)(3). 
We  see  no  basis  for  concluding  that 
because  an  entity  has  one  contract 
covering  a  specific  population,  there  is 
any  protection  against  abusive 
relationships  in  other  product  lines. 
Accordingly",  we  are  clarifying  the 
regulation  to  state  that  the  protection 
extends  only  to  financial  arrangements 
for  the  services  to  enrollees  of  the  plans 
specifically  identified  in  the  regulation 
and  does  not  protect  enrollees  in  any 
other  plan  or  line  of  business  furnished 
by  the  MCO  or  to  which  the  MCO 
provides  administrative  services. 

Comment:  One  commenter  suggested 
that  we  use  the  definition  of  health  plan 
and  enroUee  set  forth  in  the  managed 
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care  safe  harbor  regiilations  to  the 
Federal  anti-kickback  statute,  §  1001.952 
(Exceptions),  paragraph  (1)  (Increased 
coverage,  reduced  cost-sharing  amounts, 
or  reduced  premium  amounts  offered  by 
health  plans).  The  commenter  stated 
that  it  was  unclear  from  the  preamble  of 
the  January  1998  proposed  rule  whether 
employees  covered  by  an  employer  self- 
funded  plan  that  utilized  a  commercial 
insurer  to  administer  the  plan  would  be 
considered  "enrollees"  of  the 
commercial  insurer  for  purposes  of  the 
prepaid  plan  exception  and  for 
application  of  the  physician  incentive 
plan  provision  of  the  personal  service 
arrangements  exception. 

Response:  We  agree  that  employer 
self-funded  plans  should  be  able  to 
qualify  for  protection  of  their  physician 
compensation  arrangements.  We  believe 
the  new  risk-sharing  compensation 
exception  will  address  the  commenters' 
concerns.  For  purposes  of  the  new 
exception,  we  are  incorporating  the 
definitions  of  "health  plan"  and 
"enroUee"  from  the  safe  harbor 
regulations  for  certain  health  plans  set 
forth  in  §  1001.952(11(2).  This  definition 
would  result  in  equal  treatment  for  self- 
funded  plans  and  insured  plans. 

Comment:  One  commenter  requested 
that  we  interpret  section  1877  of  the  Act 
to  "grandfather"  any  pre-existing 
managed  care  arrangements.  The  same 
commenter  asked  that  we  broaden  the 
exception  for  personal  service 
arrangements  to  protect  quality-related 
incentive  plans  that  take  into  accoimt 
the  volume  or  value  of  DHS  referrals. 

Response:  The  statutory  provisions 
clearly  envision  their  application  to 
managed  care  plans.  Accordingly,  a 
blanket  "grandfather"  provision  for 
these  plans  is  inappropriate.  With 
respect  to  the  request  for  protection  of 
quality-related  incentive  plans,  the 
commenter  did  not  provide  any  details 
as  to  the  kind  of  incentives  being 
described.  We  do  not  perceive  any 
impediment  in  the  regulation  that 
would  preclude  basing  compensation  on 
qualify  measiu^s  unrelated  to  the  value 
or  volume  of  DHS  referrals  or  other 
business  generated  by  the  physician. 
However,  absent  further  clarification, 
we  are  not  inclined  to  protect  any 
arrangement  that  takes  into  account 
referrals  or  business  generated  by  the 
physician. 

Comment:  One  commenter  requested 
that  we  create  a  new  exception  for 
payer-directed  services.  According  to 
the  commenter,  in  managed  care 
arrangements,  the  payer  is  the  party  that 
directs  the  referrals  for  DHS  and  not  the 
physician  who  is  contractually  obligated 
to  refer  in  the  network.  Another 
commenter  stated  that,  in  the  managed 


care  enviroimient,  our  proposed 
presumption  in  the  January  1998 
proposed  rule  that  a  physician  has 
referred  a  patient  to  an  entity  with 
which  he  or  she  has  a  financial 
relationship  if  the  patient,  in  fact, 
procvires  the  services  from  this  entity — 
even  if  there  is  no  order  or  written  plan 
of  care — should  not  be  applied. 

Response:  We  believe  the  changes  we 
have  made  to  accommodate  various 
financial  relationships  between 
managed  care  organizations  and 
physicians  should  address  the  referral 
issues  in  the  managed  care 
environment. 

Comment:  Several  commenters  asked 
that  the  provision  in  the  group  practice 
definition  permitting  employees  to 
receive  productivity  bonuses  be 
expanded  to  permit  remuneration  based 
on  volimie  or  value  of  DHS  referrals  if 
the  arrangement  compUes  with  the 
physician  incentive  plan  regulations  as 
permitted  in  the  personal  service 
arrangements  exception.  The 
commenters  noted  that  in  some 
arrangements,  the  employed  physicians 
have  separate  contracts  with  the  MCO, 
while  in  others  the  contract  is  between 
the  MCO  and  the  group,  making  it 
important  to  permit  the  group  to 
incentivize  its  employed  physicians. 
According  to  the  commenters, 
employers  should  have  at  least  as  much 
latitude  in  structuring  their 
compensation  arrangements  with 
employees  as  with  independent 
contractors.  The  commenters  suggested 
that  the  group  practice  definition 
already  expressly  permits  productivity 
bonuses  indirectly  tied  to  referrals — a 
greater  concern  since  overutilization  is 
the  primary  concern  of  section  1877  of 
the  Act.  In  light  of  that  provision,  one 
commenter  believes  it  is  incongruous  to 
prohibit  physician  incentive  plan 
arrangements  that  discourage  utilization 
if  they  comply  with  the  physician 
incentive  plan  regulations. 

Response:  We  agree  that,  at  least  in 
the  managed  care  environment,  there  is 
little  reason  to  impose  a  more  restrictive 
requirement  on  compensation 
arrangements  between  a  group  and  its 
employees  than  on  arrangements 
between  the  group  and  its  independent 
contractors.  However,  this  concern  is 
only  one  aspect  of  the  broader 
relationship  between  the  group  practice, 
personal  service  arrangement,  and  bona 
fide  employment  relationship 
exceptions  that  is  discussed  in  sections 
rV  and  VI.C.8  of  this  preamble. 

Comment:  Several  commenters  asked 
that  we  clarify  the  reporting  obligations 
of  plans  that  are  not  technically  subject 
to  the  physician  incentive  plan 
regulations,  since  they  are  not  Medicare 


or  Medicaid  managed  care  plans  (or 
M+C  plans),  but  that  are  complying  with 
the  regulations  to  qualify  their  financial 
arrangements  with  physicians  for  the 
personal  service  arrangements  exception 
in  section  1877  of  the  Act. 

Response:  The  various  reporting 
requirements  associated  with,  or 
triggered  by,  the  regidation  will  be 
addressed  in  Phase  II  of  this  rulemaking. 

Vn.  New  Regulatory  Exceptions 

This  section  describes  new  regulatory 
exceptions  that  are  not  in  the  statute, 
but  which  appeared  in  the  January  1998 
proposed  rule  or  that  we  have  created  in 
response  to  comments  and  pursuant  to 
statutory  authority  conferred  on  the 
Secretary.  The  new  exceptions 
discussed  here  include:  Academic 
medical  centers,  fair  market  value,  and 
non-monetary  compensation  up  to  $300 
(and  medical  staff  benefits).  Other  new 
exceptions  described  elsewhere  in  this 
preamble  include:  Implants  in  an  ASC 
(§  411.355(e);  section  Vm.J  of  this 
preamble);  EPO  and  other  dialysis- 
related  drugs  (§  411.355(f);  section  Vm.L 
of  this  preamble);  preventive  screening 
tests,  immunizations,  and  vaccines 
(§41 1.355(h);  section  VIII.L  of  this 
preamble);  risk-sharing  arrangements 
(§411.357(n);  section  VI.D  of  this 
preamble);  compliance  training 
programs  (§411.357(o);  section  VII.C  of 
this  preamble);  eyeglasses  and  contact 
lenses  (§411.355(1);  section  Vm.J  of  this 
preamble);  and  indirect  compensation 
arrangements  (§  411.354(c)(3);  section 
in.  A  of  this  preamble). 

A.  Academic  Medical  Centers 

The  Existing  Law:  Section  1877(h)(4) 
of  the  Act  contains  a  special  rule  for 
faculty  practice  plans.  The  rule  provides 
that  "in  the  case  of  a  faculty  practice 
plan  associated  with  a  hospital, 
institution  of  higher  education,  or 
medical  school  with  an  approved 
medical  residency  training  program  in 
which  physician  members  may  provide 
a  variety  of  different  specialty  services 
and  provide  professional  services  both 
within  and  outside  the  group,  as  well  as 
perform  other  tasks  such  as  research, 
subparagraph  (A)  [the  definition  of 
"group  practice")  shall  be  applied  only 
with  respect  to  the  services  provided 
within  the  faculty  practice  plan." 

Several  commenters  to  the  August 
1995  final  rule  suggested  that  we  create 
a  separate  exception  for  faculty  practice 
plans,  since  these  plans  are  typically 
involved  in  complex  organizational 
arrangements  that  do  not  fit 
comfortably — or  at  all — in  the  group 
practice  definition.  At  the  time  of  the 
August  1995  final  rule,  we  rejected  the 
suggestion  for  a  new  exception  based  on 
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our  view  that  the  personal  service 
arrangements  exception  and  the 
employment  exception  would  provide 
physicians  in  academic  medical  settings 
with  appropriate  protection  imder 
section  1877  erf  the  Act. 

The  Proposed  Rule:  We  proposed  no 
changes. 

The  Final  Rule:  We  have  revisited  our 
prior  position.  The  comments  have 
persuaded  us  that  academic  medical 
practices  raise  niunerous  questions 
under  section  1877  of  the  Act  that  are 
not  adequately  addressed  by  existing 
exceptions. 

Though  the  relevant  provision  in  the 
group  practice  definition  is  somewhat 
obsciue,  we  believe  it  demonstrates 
congressional  intent  to  address  the 
circumstances  of  physicians  practicing 
in  academic  medical  settings.  We  do  not 
believe,  however,  that  the  core  problem 
of  how  to  treat  academic  medical 
practices  under  section  1877  of  the  Act 
is  amenable  to  resolution  under  the 
group  practice  definition;  the  problem 
lies  elsewhere. 

Academic  medical  settings  often 
involve  multiple  affiliated  entities  that 
jointly  deliver  health  care  services  to 
patients  (for  example,  a  faculty  practice 
plan,  medical  school,  teaching  hospital, 
outpatient  clinics).  There  are  frequent 
referrals  and  monetary  transfers 
between  these  various  entities,  and 
these  relationships  raise  the  possibility 
of  indirect  remuneration  for  referrals. 
The  exceptions  under  section  1877  of 
the  Act  do  not  easily  apply.  For 
example,  faculty  practice  plan 
physicians  refer  patients  for  ancillary 
services  to  entities  that  are  outside  of 
(and  not  wholly  owned  by)  the  single 
legal  entity  in  which  they  conduct  their 
medical  practices  (that  is,  the  "group 
practice"),  but  with  which  they  may 
have  direct  or  indirect  compensation 
relationships  (for  example,  part  of  the 
physician's  compensation  may  come 
from  an  affiliated  medical  school  or 
teaching  hospital).  These  referrals 
typically  will  not  qualify  under  the  in- 
office  ancillary  services  exception,  and 
it  may  be  difficult  to  structure 
compensation  relationships  for  faculty 
practice  plan  physicians  that  securely  fit 
in  the  personal  service  arrangements 
exception  because  the  physician's 
compensation  often  comes  directly  or 
indirectly  fixtm  several  separate  sources. 

Having  reviewed  the  comment  letters 
addressing  the  problems  facing  faculty 
practice  plans  under  section  1877  of  the 
Act,  we  believe  the  fundamental  need  of 
faculty  practice  plans  is  for  a  separate 
compensation  exception  for  payments  to 
faculty  of  academic  medical  centers  that 
takes  into  accoimt  the  imique 
circumstances  of  a  faculty  practice. 


including  the  symbiotic  relationship 
among  faculty,  medical  centers,  and 
teaching  institutions,  and  the 
educational  and  research  roles  of  faculty 
in  these  settings.  Therefore,  we  are 
using  our  regulatory  authority  under 
section  1877(b)(4)  of  the  Act  to  create  a 
separate  compensation  exception  for  > 
payments  to  faculty  of  academic 
medical  centers  that  meet  certain 
conditions  that  ensure  that  the 
arrangement  poses  essentially  no  risk  of 
fraud  or  abuse.  This  exception  is  in 
addition  to  other  exceptions  that  may 
apply  in  particular  circiunstances;  an 
arrangement  need  only  fit  in  one 
available  exception. 

The  conditions  applicable  under  the 
new  exception  in  §411.355(e)(l)(i)  are 
that  the  referring  physician  is  a  bona 
fide  employee  of  a  component  of  an 
academic  medical  center  on  a  full-time 
or  substantial  part-time  basis,  is 
licensed  to  practice  medicine  in  the 
State,  has  a  bona  fide  faculty 
appointment  at  the  affiliated  medical 
school,  and  provides  either  substantial 
academic  or  substantial  clinical 
teaching  services  for  which  the  faculty 
member  receives  compensation  as  part 
of  his  or  her  employment  relationship 
with  the  academic  medical  center.  The 
purpose  of  this  condition  is  to  ensiu« 
that  protected  physicians  are  truly 
engaged  in  an  academic  medical 
practice.  The  exception  does  not  apply 
to  payments  to  physicians  who  provide 
only  occasional  academic  or  clinical 
teaching  services  or  who  are  principally 
community  rather  than  academic 
medical  center  practitioners. 

Under  the  new  exception  in 
§411.355{e)(l)(i)(A),  a  "component"  of 
an  academic  medical  center  means  an 
affiliated  medical  school,  faculty 
practice  plan,  hospital,  teaching  facility, 
institution  of  higher  education,  or 
departmental  professional  corporation. 
For  purposes  of  this  exception,  an 
academic  medical  center  may  have 
some,  but  need  not  have  all,  of  these 
components.  As  indicated  in  the 
preceding  provision,  however,  the 
minimum  requirements  are  a  medical 
school,  a  faculty  practice  plan,  and  a 
hospital. 

Under  the  new  exception  in 
§411.355(e)(l)(ii),  the  total 
compensation  paid  for  the  previous  12- 
month  period  (or  fiscal  year  or  calendar 
year)  from  all  academic  medical  center 
components  to  the  referring  physician  is 
set  in  advance  and,  in  the  aggregate, 
does  not  exceed  fair  market  value  for  the 
services  provided,  and  is  not 
determined  in  a  manner  that  takes  into 
account  the  volume  or  value  of  any 
referrals  or  other  business  generated 
within  the  academic  medical  center.  As 


with  the  corresponding  provisions  in 
the  personal  service  arrangements, 
employee,  and  fair  market  value 
exceptions,  this  provision  requires  that 
remuneration  to  physicians  be  for  bona 
fide  services  provided  by  the  physicians 
and  not  for  referrals.  In  determining  fair 
market  value  for  services  in  an  academic 
medical  practice,  we  believe  the 
relevant  comparison  is  aggregate 
compensation  paid  to  physicians 
practicing  in  similar  academic  settings 
located  in  similar  environments. 
Relevant  factors  include  geographic 
location,  size  of  the  academic 
institutions,  scope  of  clinical  and 
academic  programs  offered,  and  the 
nature  of  the  local  health  care 
marketplace.  Nothing  in  this  regulation 
is  intended  to  preclude  productivity 
bonuses  paid  to  academic  medical 
center  physicians  on  the  basis  of 
services  they  personally  perform. 

Under  the  new  exception  in 
§411. 355(e)(2),  the  "academic  medical 
center"  for  purposes  of  this  section  shall 
consist  of — (1)  an  accredited  medical 
school  (including  a  university,  when 
appropriate);  (2)  an  affiliated  faculty 
practice  plan  that  is  a  nonprofit,  tax- 
exempt  organization  under  section 
501(c)(3)  or  (c)(4)  of  the  Internal 
Revenue  Code  (or  is  a  part  of  such  an 
organization  imder  an  umbrella 
designation);  and  (3)  one  or  more 
affiliated  hospital(s)  in  which  a  majority 
of  the  hospital  medical  staff  consists  of 
physicians  who  are  faculty  members, 
and  where  a  majority  of  all  hospital 
admissions  are  made  by  physicians  who 
are  faculty  members.  This  provision 
ensures  that  the  exception  only  protects 
physician  compensation  in  genuine 
academic  medical  settings.  This  new 
exception  reflects  our  view  that  the 
predominant  purpose  of  an  academic 
medical  center  is  to  teach  new 
physicians  and  to  run  medical'practices 
that  support  the  teaching  mission. 

To  fit  within  the  new  exception  in 
§  411.355(e)(3),  the  academic  medical 
center  must  meet  the  following 
conditions: 

•  All  transfers  of  money  between 
components  of  the  academic  medical 
center  must  directiy  or  indirectiy 
support  the  missions  of  teaching, 
indigent  care,  research,  or  community 
service.  This  provision  ensures  that  the 
academic  medical  center  is  bona  fide 
and  that  transfers  of  funds  are  not 
inappropriate  payments  of  indirect 
compensation  for  referrals.  We  believe 
that  patient  care  is  integral  to  an 
academic  medical  center's  community 
service  mission. 

•  The  relationship  of  the  components 
of  the  academic  medical  center  must  be 
set  forth  in  a  written  agreement  that  has 
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been  adopted  by  the  governing  body  of 
each  component.  This  provision 
requires  a  bona  fide  affiliation  between 
the  medical  center  components. 

•  All  money  paid  to  a  referring 
physician  for  research  must  be  used 
solely  to  support  bona  fide  research.  We 
are  concerned  that  research  funding 
could  be  used  to  disguise  additional 
payments  for  referrals.  We  are  including 
this  provision  to  ensure  that  money 
earmarked  (intended  or  designated)  for 
research  is  used  solely  for  research 
purposes. 

Under  the  new  exception  in 
§  411.355(e)(4),  the  referring  physician's 
compensation  arrangement  must  not 
violate  the  anti-kickback  statute  (section 
1128B(b)  of  the  Act)  and  billing  and 
claims  submission  must  be  proper.  As 
with  all  exceptions  created  imder 
section  1877fb)(4)  of  the  Act,  this 
provision  is  necessary  to  ensure  that  the 
arrangement  poses  no  risk  of  fraud  or 
abuse. 

(Joniment:  As  noted  above, 
commenters  pointed  out  that  the 
structure  of  faculty  practice  plans  can  be 
very  complicated;  for  example, 
physicians  in  a  faculty  practice  plan 
may  be  compensated  by  one  entity,  but 
conduct  their  medical  practice  through 
a  separate  entity  and  order  laboratory 
and  other  ancillary  services  from 
additional  related  entities  (for  example, 
the  teaching  hospital,  the  imiversity's 
research  laboratory  for  highly 
specialized  testing,  in-office  laboratories 
within  the  faculty  departments  that  may 
or  may  not  be  incorporated  as 
professional  corporations).  As  a  result, 
arrangements  betweeln  and  among  the 
various  sub-entities  of  such  faculty 
practice  plans  can  raise  a  number  of 
issues  under  section  1877  of  the  Act.  In 
particular,  the  question  arises  whether 
each  separate  legal  entity  and 
relationship  among  legal  entities  must 
meet  an  exception  under  section  1877  of 
the  Act. 

Commenters  appealed  for  a  separate 
exception  for  faculty  practice  plans, 
insisting  that  faculty  practice  plans  pose 
a  minimal  risk  of  abuse  under  section 
1877  of  the  Act.  First,  they  asserted  that 
physicians  in  faculty  practice  plans  are 
less  likely  to  make  abusive  referrals  than 
their  more  entrepreneurial  counterparts 
in  private  practice  because  they  practice 
in  a  setting  that  focuses  on  academic 
pursuits  and  patient  care  at  affiliated 
teaching  hospitals  and  clinics.  Second, 
they  stated  that  many  faculty  practice 
plans  include  not-for-profit 
organizations  that  are  regulated  under 
IRS  rules  that  forbid  private  inurement 
and  private  benefit. 

Response:  As  explained  in  the 
introduction  to  this  section  of  the 


preamble,  we  have  revisited  the  issue  of 
academic  medical  practices  and  are 
persuaded  that  academic  medical 
practices  present  imique  concerns  under 
section  1877  of  the  Act  that  warrant  a 
separate  exception.  Our  new  exception 
is  described  in  the  introduction.  We 
believe  that  faculty  practice  plans  will 
pose  litUe  risk  of  fraud  or  abuse  under 
the  conditions  set  forth  in  the  new 
exception.  We  are  not  persuaded  that 
physicians  in  faculty  practice  plans  are 
necessarily  less  economically-motivated 
than  their  private  practice  counterparts 
or  that  regulation  under  IRS  rules, 
though  beneficial,  is  sufficient  to 
prevent  fraud  or  abuse. 

Comment:  A  commenter  suggested 
that  the  group  practice  definition  and 
the  requirements  of  the  in-office 
ancillary  services  exception  or  personal 
service  arrangements  exception  should 
be  applied  only  at  the  level  of  the 
"umbrella"  organization  (that  is,  the 
organization  that  encompasses  all  the 
physicians  within  the  faculty  practice 
plan)  for  the  entire  faculty  practice,  thus 
obviating  the  need  for  each  legal  entity 
within  the  same  academic  setting  to 
meet  the  provisions  of  section  1877  of 
the  Act. 

Response:  In  light  of  the  new 
exception,  we  see  no  need  to  create  new 
rules  under  existing  exceptions  for 
faculty  practice  plans.  Parties  may  use 
the  new  exception  or  existing 
exceptions,  depending  on  their 
individual  circumstances. 

Comment:  As  an  alternative  to  a 
separate  exception  for  faculty  practice 
plans,  one  commenter  urged  that  faculty 
practice  plans  be  permitted  to  have 
independent  contractors  as  "members" 
during  the  time  they  are  providing 
services  to  the  group.  The  commenter 
expressed  the  view  that  this  solution 
would  be  preferable  to  requiring  the 
faculty  practice  plan  to  employ  such 
individuals. 

Response:  In  light  of  the  new 
compensation  exception  for  physicians 
in  faculty  practice  plans,  we  see  no  need 
to  alter  the  definition  of  "member  of  the 
group"  for  academic  medical  practices. 
The  definition  of  a  "group  practice" 
expressly  includes  a  "faculty  practice 
plan,"  and  any  faculty  practice  plan  that 
fits  in  the  defiinition  is  a  "group 
practice"  for  purposes  of  section  1877  of 
the  Act. 

Comment:  A  commenter  observed  that 
under  section  1877(b)(4)(B)(ii)  of  the  Act 
a  faculty  practice  plan  qualifies  as  a 
group  practice  based  solely  on  the 
services  provided  and  revenue 
generated  by  the  participating 
physicians  within  the  faculty  practice 
plan,  regardless  of  the  outside  activities 
of  those  physicians.  The  commenter 


sought  clarification  that  the  converse 
would  also  be  true,  that  time  and 
revenue  allocable  to  a  physician's 
faculty  practice  would  not  count  against 
the  "group  practice"  status  of  his 
outside  medical  group. 

Response:  The  outside  medical  group 
must  qualify  for  group  practice  status 
under  the  tests  described  in  section 
1877(h)(4)  of  the  Act  (§411.352  of  the 
regulations)  and  in  this  preamble  at 
VI.C.  Time  and  revenue  allocable  to  a 
physician's  faculty  practice  would  be 
treated  as  all  other  outside  time  and 
revenue  for  purposes  of  those  tests.  In 
other  words,  such  time  and  revenue 
would  be  treated  no  differently  than 
time  group  practice  physicians  who  are 
not  in  faculty  practice  plans  spend 
supervising  residents  or  conducting 
research. 

B.  Fair  Market  Value  (§411.357(1)) 

The  Proposed  Rule.  This  proposed 
rule  created  an  exception  for 
compensation  relationships  that  are 
based  upon  fair  market  vdue  and  meet 
certain  other  criteria.  This  exception  is 
available  for  compensation 
arrangements  between  an  entity  and 
either  a  physician  (or  immediate  family 
member)  or  any  group  of  physicians 
(even  if  the  group  does  not  meet  the 
definition  of  group  practice  set  forth  in 
§411.351),  as  long  as  the  compensation 
arrangement — 

•  Is  in  writing,  is  signed  by  the 
parties,  and  covers  only  identifiable 
items  or  services,  all  of  which  are 
specified  in  the  agreement; 

•  Covers  all  of  the  items  and  services 
to  be  provided  by  the  physician  (or 
immediate  family  member)  to  the  entity 
or,  alternatively,  cross  refers  to  any 
other  agreements  for  items  or  services 
between  these  parties; 

•  Specifies  tne  time  frame  for  the 
arrangement,  which  can  be  for  any 
period  of  time  and  contain  a  termination 
clause,  provided  the  parties  enter  into 
only  one  arrangement  covering  the  same 
items  or  services  during  the  course  of  a 
year.  An  arrangement  made  for  less  than 
1  year  may  be  renewed  any  number  of 
times  if  the  terms  of  the  arrangement 
and  the  compensation  for  the  same 
items  or  services  do  not  change; 

•  Specifies  the  compensation  that 
will  be  provided  under  the  arrangement, 
which  has  been  set  in  advance.  The 
compensation  must  be  consistent  with 
fair  market  value  and  not  be  determined 
in  a  manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  (as 
defined  in  §411.351),  payment  for 
referrals  for  medical  services  that  are 
not  covered  under  Medicare  or 
Medicaid,  or  other  business  generated 
between  the  parties; 
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•  Involves  a  transaction  that  is 
commercially  reasonable  and  furthers 
the  legitimate  business  purposes  of  the 
parties;  and 

•  Meets  a  safe  harbor  under  the  anti- 
kickback  statute  or  otherwise  is  in 
compliance  with  the  anti-kickback 
provisions  in  section  1128B(b)  of  the 
Act. 

The  Final  Rule:  Except  for  the 
revisions  described  below,  Phase  I  of 
this  rulemaking  adopts  the  proposed 
regulation.  The  revisions  include: 

•  Elimination  of  the  requirement  that 
the  written  docimient  cross-reference 
other  agreements  between  the  parties. 

•  Revision  of  the  "set  in  advance" 
language  to  conform  the  exception  to 
other  exceptions  in  which  that  language 
appears.  "Set  in  advance,"  as  used  in 
the  fair  market  value  exception,  will 
have  the  uniform  meaning  described  in 
section  V  of  this  preamble  and 

§  411.354(d)  of  the  regulations. 

•  Revision  of  §  411. 357(1)(3)  to 
conform  to  our  uniform  interpretation  of 
the  volume  or  value  standard  in 

§  411.354(d)  (discussed  at  section  V  of 
this  preamble). 

•  Revision  of  the  proposal  in 
§411.357(11(5)  that  required 
"compliance  with"  the  anti-kickback 
statute.  Under  the  final  regulations,  the 
compensation  arrangement  must — (1) 
not  violate  the  anti-kickback  statute,  (2) 
comply  with  a  statutory  or  regulatory 
anti-kickback  safe  harbor,  or  (3)  have 
been  approved  by  the  OIG  pursuant  to 
a  favorable  advisory  opinion  issued  in 
accordance  with  part  1008  (Advisory 
Opinions  of  the  OIG)  of  this  chapter.  In 
addition,  billing  and  claims  submission 
must  be  proper. 

•  Addition  of  a  provision  to  mirror 
section  1877(e)(3)(A)(vi)  of  the  Act, 
which  clarifies  that  the  services 
performed  under  the  agreement  cannot 
involve  the  counseling  or  promotion  of 
a  business  arrangement  or  other  activity 
that  violates  Federal  or  State  law.  While 
we  believe  this  condition  is  implied 
throughout  the  statute,  we  are 
conforming  the  new  fair  market  value 
exception  to  the  Congress's  inclusion  of 
this  same  standard  in  the  personal 
service  arrangements  exception. 

Comment:  Several  commenters 
objected  to  the  requirement  that  an 
arrangement  must  meet  a  safe  harbor 
under  the  anti-kickback  statute  or 
otherwise  be  in  compliance  with  the 
anti-kickback  provisions  in  section 
1128B(b)  of  the  Act.  First,  commenters 
pointed  out  that  the  anti-kickback 
statute  is  an  intent-based  statute  that 
prohibits  certain  knowing  and  willful 
conduct,  whereas  section  1877  of  the 
Act  is  not  based  upon  intent.  In 
addition,  one  commenter  was  concerned 


that  a  violation  of  the  anti-kickback 
statute  by  one  party  would  preclude 
both  parties  from  usmg  the  fair  market 
value  exception.  Thus,  the  innocent 
pcuty  who  might  be  unaware  of  the 
other  party's  violation  of  the  anti- 
kickback  statute  and  relying  on  the  fair 
market  value  exception  could 
unknowingly  violate  section  1877  of  the 
Act.  Second,  several  commenters  stated 
that  few  arrangements  would  meet  the 
requirements  necessary  to  obtain  safe 
harbor  protection  under  the  anti- 
kickback  statute.  Therefore,  such 
arrangements  would  be  excepted  from 
section  1877  of  the  Act  only  if  they  met 
the  standard  of  being  "in  compliance 
with  the  anti-kickback  statute."  These 
commenters  were  concerned  that  "being 
in  compliance  with  the  anti-kickback 
statute"  was  a  nebulous  standard  that 
could  only  be  accomplished  with 
certainty  by  obtaining  an  OIG  advisory 
opinion. 

Response:  In  response  to  the  concerns 
of  commenters,  we  have  revised 
§411.357(11(5)  of  the  regulations  to 
make  it  clear  that  for  a  compensation 
arrangement  to  qualify  for  the  fair 
market  value  exception,  it  must  meet 
one  of  the  following  criteria: 

•  It  must  not  violate  the  anti-kickback 
statute. 

•  It  must  comply  with  a  statutory  or 
regulatory  anti-kickback  safe  harbor. 

•  It  must  have  been  approved  by  the 
OIG  pursuant  to  a  favorable  advisory 
opinion  issued  in  accordance  with  part 
1008  of  this  title. 

This  revision  is  both  a  clarification  of 
the  text  set  forth  in  the  January  1998 
proposed  rule  and  an  expansion  of  the 
types  of  arrangements  that  may  qualify 
for  the  fair  market  value  exception.  In 
particular,  we  are  changing  the 
requirement  from  "being  in  compliance 
with"  the  anti-kickback  statute  to 
requiring  that  the  arrangement  not 
violate  the  anti-kickback  statute.  The 
revised  language  is  more  appropriate 
with  respect  to  a  criminal  statute,  such 
as  the  anti-kickback  statute.  In  addition, 
since  the  broad  statutory  language  of  the 
anti-kickback  statute  technically  covers 
some  relatively  innocuous  commercial 
arrangements,  and  since  the  OIG  has 
promulgated  regulations  granting  safe 
harbor  protection  for  some  of  these 
arrangements  (§  1001.952  of  this  title), 
we  are  revising  the  criteria  to  permit 
compensation  arrangements  that  comply 
fully  with  a  regulatory  safe  harbor. 
Arrangements  that  comply  with  the 
statutory  exceptions  at  section 
1128B(b)(3)  of  the  Act  also  satisfy  the 
new  criteria.  Finally,  any  compensation 
arrangement  that  has  been  approved  by 
the  OIG  pursuant  to  a  favorable  advisory 


opinion  issued  in  accordance  with  part 
1008  of  this  title  would  meet  the  criteria 
of  §411.357(11(5).  (We  caution,  however, 
that  only  the  requestor  of  an  OIG 
advisory  opinion  may  rely  on  the 
opinion  for  any  purposes,  including, 
without  limitation,  the  fulfillment  of 
this  criteria.  Therefore,  all  parties  that 
intend  to  rely  on  the  advisory  opinion 
should  be  included  as  requestors.) 

Finally,  we  address  the  scenario 
where  only  one  party  has  the  requisite 
intent  (that  is,  acting  knowingly  and 
willfully)  to  violate  the  anti-kickback 
statute.  In  such  a  case,  only  the  party 
with  the  requisite  intent  would  have 
violated  the  anti-kickback  statute. 
However,  if  both  parties  relied  on 
meeting  the  "not  in  violation  of  the  anti- 
kickback  statute"  standard  to  qualify  for 
the  fair  market  value  exception,  the  anti- 
kickback  statute  violation  would 
preclude  the  use  of  the  fair  market  value 
exception  to  section  1877  of  the  Act  and 
both  parties  would  have  violated  section 
1877  of  the  Act.  Although  we 
understand  the  dilemma,  we  believe 
that  it  would  be  unusual  that  only  one 
party  to  a  compensation  arrangement 
woiild  have  the  requisite  intent  for 
violation  of  the  anti-kickback  statute.  If 
any  one^piupose  of  remimeration  is  to 
induce  or  reward  referrals  of  Federal 
health  care  program  business,  the 
statute  is  violated.  (See  United  States  v. 
Kats.  871  F.2d  105  (9th  Cir.  1989); 
United  States  v.  Greber.  760  F.2d  68  (3d 
Cir.),  cert,  denied.  474  U.S.  988  (1985).) 
Also,  if  the  "innocent"  party  knows  that 
the  compensation  arrangement  would 
violate  the  anti-kickback  statute  but  for 
the  lack  of  the  requisite  intent,  that 
party  should  be  aware  of  the  risk  he  or 
she  is  facing  and  take  action  to  ensuire 
that  prohibited  payments  are  not  made. 
In  that  situation,  we  would  advise 
structiiring  the  arrangement  to  fit  within 
a  safe  harbor,  if  possible,  or  obtaining  an 
OIG  advisory  opinion. 

For  a  discussion  on  the  differences 
between  section  1877  of  the  Act  and  the 
anti-kickback  statute,  together  with  an 
analysis  of  the  impact  that  the  anti- 
kickback  statute  has  on  these  regulatory 
exceptions,  see  section  11  of  this 
preamble. 

Comment:  Some  conunenters 
requested  clarification  regarding 
whether  services  provided  by  an  entity 
to  a  physician  would  fit  within  the  fair 
market  value  exception.  One  commenter 
was  confused  by  the  fact  that  the 
preamble  to  the  January  1998  proposed 
rule  implied  that  the  exception  would 
cover  any  compensation  arrangements 
based  upon  fair  market  value,  but  the 
rule  itself  implied  that  it  only  covered 
arrangements  where  the  physician  (or 
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immediate  family  member)  provided 
items  or  services. 

Response:  This  fair  market  value 
exception  only  covers  items  or  services 
provided  by  a  physician  or  any 
immediate  family  member  to  an  entity. 
Depending  on  the  facts,  payments  made 
by  a  physician  to  an  entity  for  items  or 
services  furnished  by  the  entity  might 
qualify  for  the  exception  for  payments 
by  a  physician  which  is  set  forth  under 
§411.357(i),  provided  that  the 
compensation  is  consistent  with  fair 
market  value  and  the  pajnnents  are  not 
specifically  excepted  imder  another 
provision  in  §§411.355  through 
411.357. 

Comment:  One  commenter  requested 
clarification  regarding  whether  this 
exception  would  be  available  if  another 
exception  could  apply. 

Response:  In  the  preamble  to  the 
January  1998  proposed  rule,  we  stated 
that  parties  involved  in  a  compensation 
arrangement  should*use  the  fair  market 
value  exception  if  they  have  doubts 
about  whether  they  meet  the 
requirements  in  the  other  exceptions 
listed  in  §411.357.  We  have 
reconsidered  our  position.  The  parties 
may  use  the  fair  market  value  exception 
even  if  another  exception  potentially 
applies.  We  believe  that  the  safeguards 
against  overutilization  included  in  the 
fair  market  value  exception  are 
sufficient  to  cover  various  types  of 
compensation  arrangements,  including 
some  arrangements  that  are  covered  by 
other  exceptions. 

Comment:  A  couple  of  commenters 
expressed  concern  regarding  the 
application  of  the  fair  market  value 
exception  to  legitimate  physician 
recruitment  practices  that  do  not 
otherwise  qualify  for  exception  imder 
the  physician  recruitment  exception  set 
forth  at  §411. 357(e).  One  commenter 
was  concerned  that  in  order  to  meet  the 
"commercially  reasonable"  and 
"legitimate  business  purposes" 
prerequisites,  hospitals  would  be  forced 
to  obtain  costly  experts'  reports 
regarding  recruiting  incentives  provided 
in  comparable  situations.  Another 
commenter  sought  clarification 
regarding  whether  the  "commercially 
reasonable"  prerequisite  was  based 
upon  the  specific  business  in  which  the 
parties  are  involved  or  business  in 
general.  This  commenter  was  concerned 
that  some  arrangements  (for  example, 
loan  forgiveness  programs)  might  be 
commercially  reasonable  in  the  context 
of  hospital/physician  relationships,  but 
might  not  be  commercially  reasonable 
bom  a  general  business  perspective. 

Response:  Physician  recnutment 
arrangements  might  be  covered  by  this 
fair  market  value  exception  or  the 


physician  recruitment  exception, 
depending  on  the  specific  facts 
involved.  However,  we  recognize  that 
many  physician  recruitment 
arrangements  that  offer  "extra" 
payments  to  induce  physicians  to 
relocate  will  not  be  covered  by  the  fair 
market  value  exception,  because 
compensation  offered  for  the 
physician's  services  exceeds  the  fair 
market  value  for  such  services.  We  will 
consider  the  comments  on  the 
recruitment  exception  in  Phase  II  of  this 
final  rule. 

With  respect  to  determining  what  is 
"commercially  reasonable,"  any 
reasonable  method  of  valuation  is 
acceptable,  and  the  determination 
should  be  based  upon  the  specific 
business  in  which  the  parties  are 
involved,  not  business  in  general.  In 
addition,  we  strongly  suggest  that  the 
parties  maintain  good  docmnentation 
supporting  valuation.  Finally,  with 
respect  to  difficult  cases,  the  parties 
could  seek  an  advisory  opinion  under 
section  1877  of  the  Act.  (See  §411.370.) 
However,  we  cannot  express  opinions 
on  whether  compensation  represents 
fair  market  value.  (See  §  411.370(c)(1).) 
For  further  discussion  of  "fair  market 
value",  see  section  VIII.B.3  of  this 
preamble. 

Comment:  One  commenter  thought 
that  it  would  be  burdensome  to  require 
inclusion  of  all  items  and  services 
provided  by  the  physician  (or 
immediate  family  member)  or  a  cross 
reference  to  other  pertinent  agreements. 
First,  the  commenter  noted  that  there 
may  be  no  written  agreement  for  certain 
bona  fide  employment  arrangements. 
Therefore,  if  an  immediate  family 
member  of  a  physician  is  employed  by 
the  entity  and  there  is  no  written 
employment  agreement,  the  physician's 
compensation  curangement  with  the 
entity  could  not  satisfy  this  requirement 
of  the  fair  market  value  exception. 
Second,  the  commenter  stated  that 
arrangements  between  an  entity  and  a 
physician  (or  immediate  family 
member)  may  change  from  time  to  time 
as  a  result  of  new  arrangements, 
terminations,  renewals,  etc.  Therefore, 
the  fist  of  other  agreements  would 
become  outdated  quickly.  Third,  the 
commenter  asserted  that  the 
requirement  duplicated  the  information 
that  was  already  required  under  the 
reporting  requirements.  To  rectify  the 
foregoing  problems,  the  commenter 
suggested  that  the  exception  should 
only  require  a  reference  to  a  master  list 
of  contracts  that  could  be  updated 
periodically.  Finally,  the  commenter 
requested  clarification  regarding  what 
contracts  must  be  cross-referenced  when 
there  is  a  compensation  arrangement 


between  an  entify  and  a  member  of  a 
physician  group  practice.  The 
commenter  questioned,  with  respect  to 
a  contract  between  an  entify  and  an 
immediate  family  member  of  a 
physician  who  is  a  member  of  a  group 
practice,  whether  the  contract  must 
cross-reference  arrangements  between 
the  entity  and — (1)  the  group  practice, 
(2)  each  member  of  that  group  practice, 
and  (3)  any  family  member  of  a  member 
of  the  group  practice. 

Response:  We  agree  that  it  is 
burdensome  to  require  that  the  written 
agreement  either  cover  all  items  and 
services  to  be  provided  by  the  physician 
or  immediate  family  member  to  the 
entity,  or  cross  refer  to  any  other 
agreements  for  items  or  services 
between  any  of  these  parties.  To 
alleviate  this  burden,  we  are  eliminating 
the  requirement  that  the  agreement 
cross  refer  to  any  other  agreements. 
Nevertheless,  we  note  that  cross- 
referencing  other  agreements  and 
arrangements  is  a  good  practice  and  will 
enable  contracting  entities,  as  well  as 
auditors,  to  review  more  efficiently  the 
full  scope  of  a  physician's  relationship 
to  the  entity.  In  cases  where  a  physician 
or  an  immediate  family  member  of  a 
physician  is  employed  by  the  entity  and 
there  is  no  written  employment 
agreement,  the  commenter's  conclusion 
that  the  physician's  compensation 
arrangement  with  the  entity  could  not 
satisfy  this  requirement  of  the  fair 
market  value  exception  is  correct. 
Another  exception,  such  as  the 
employment  exception,  may  apply, 
since  it  does  not  require  a  written 
agreement. 

Comment:  Some  commenters  were 
concerned  that  by  requiring  that  the 
compensation  not  be  related  to  the 
volume  or  value  of  program  referrals, 
non-program  referrals,  or  other  business 
generated  between  the  parties,  we  had 
undermined  the  usefulness  of  the  fair 
market  value  exception,  as  well  as  many 
other  exceptions  which  are  subject  to 
the  same  restriction.  One  commenter 
suggested  that  an  arrangement  should 
not  pose  a  risk  of  abuse  as  long  as  the 
compensation  does  not  reflect  the 
voliune  or  value  of  the  physician's  own 
referrals. 

Response:  For  a  discussion  of  the 
"value  or  volume  of  referrals"  standard, 
refer  to  the  discussion  at  section  V  of 
this  preamble.  We  are  conforming  the 
language  of  the  new  fair  market  value 
exception  to  our  uniform  interpretation 
of  the  standard,  which  is  discussed  at 
section  V  of  this  preamble. 
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C.  Non-Monetary  Compensation  up  to 
$300  (and  Medical  Staff  Benefits 
(§§411.357(k)and(m)) 

The  Proposed  Rule.  Physicians  and 
their  immediate  family  members  are 
often  given  noncash  items  or  services 
that  have  a  relatively  low  value  and  are 
not  part  of  a  formal,  written  agreement. 
For  example,  a  physician  might  receive 
free  samples  of  certain  drugs  or 
chemicals  from  a  laboratory  or  free 
coffee  mugs  or  note  pads  from  a 
hospital.  Although  these  free  or 
discounted  items  and  services  fall 
within  the  definition  of  "compensation 
arrangement,"  we  believe  that  such 
compensation  is  imlikely  to  cause 
overutilization,  if  held  within 
reasonable  limits.  Therefore,  we 
proposed  a  new  exception,  titled  De 
Minimis  Compensation,  for 
compensation  frt)m  an  entity  in  the  form 
of  items  or  services  that  would  not 
exceed  $50  per  gift  and  an  aggregate  of 
$300  per  year.  In  addition,  to  qualify  for 
the  proposed  exception,  the  entity 
providing  the  compensation  would  have 
to  make  it  available  to  all  similarly 
situated  individuals,  regardless  of 
whether  these  individuals  refer  patients 
to  the  entity  for  services,  and  the 
compensation  could  not  be  determined 
in  any  way  that  would  take  into  account 
the  voliune  or  value  of  the  physician's 
referrals  to  the  entity. 

The  Final  Rule.  Except  for  the 
revisions  discussed  below,  the 
regulations  in  Phase  I  of  this  rulemaking 
are  the  same  as  the  proposed  rule: 

•  Changing  the  name  of  this 
exception  from  "De  Kfinimis 
Compensation"  to  "Non-Monetary 
Compensation  Up  To  $300"  to  avoid 
any  unintention^  implication  that  the 
dollar  limits  set  forth  in  the  exception 
are  minimal  or  inconsequential  in  all 
ciraim.stances.  That  is,  although  the 
$300  dollar  limit  may  be  relatively  low 
when  compared  to  the  average 
physician's  annual  income,  we  believe 
the  amoimt  could  be  sufficient  to  induce 
referrals.  However,  we  believe  that  the 
dollar  limit,  together  with  the  other 
conditions  of  the  exception,  are 
sufficient  to  protect  against  abuse. 

•  Elimination  of  the  $50  per  gift  limit. 
Therefore,  if  the  other  conditions  of  the 
exception  are  met,  an  entity  can  give  a 
physician  one  noncash  gift  per  year 
valued  up  to  $300  or  two  or  more 
noncash  gifts  per  year,  as  long  as  the 
annual  aggregate  value  of  the  gifts  does 
not  exceed  $300. 

•  Addition  of  a  provision  that 
precludes  protection  for  gifts  solicited 
by  physicians  to  prevent  physicians 
from  making  such  gifts  a  condition  or 
expectation  of  doing  business. 


•  Elimination  of  the  "similarly 
situated"  standard.  This  standard  was 
designed  to  ensure  that  compensation 
was  not  paid  primarily  to  reward  high 
referrers.  To  ensure  the  same  end,  we 
are  augmenting  the  standard  that 
prohibits  compensation  that  takes  into 
account  the  volume  or  value  of  referrals 
by  also  prohibiting  compensation  that 
takes  into  account  the  volume  or  value 
of  any  other  business  generated  between 
the  parties. 

•  Addition  of  a  new  exception 
(§411.357(m))  to  allow  certain 
incidental  benefits  of  low  value 
provided  by  hospitals  to  thefr  medical 
staffs. 

Comment:  Several  commenters  argued 
that  section  1877  of  the  Act  does  not 
apply  to  relationships  between 
physicians  and  drug  manufrurturers, 
because  a  drug  manufacturer  is  not  an 
"entity"  that  furnishes  health  services  to 
which  a  physician  piuchasing  drugs 
makes  a  "referral"  under  section  1877  of 
the  Act.  Applying  this  interpretation, 
conunenters  concluded  that  free  drug 
samples,  free  training,  and  other  gifts 
(for  example,  pens,  notepads,  and  other 
items)  provided  to  physicians  by  drug 
manufacturers  are  not  prohibited  by 
section  1877  of  the  Act,  and,  therefore, 
do  not  need  to  qualify  for  any  of  the 
exceptions.  Also,  many  expressed 
concern  that,  if  section  1877  of  the  Act 
is  interpreted  as  applying  to  physicians' 
relationships  with  drug  manufacturers, 
then  bee  drug  samples  and  training 
provided  to  physicians  by 
pharmaceutical  companies  would  be 
prohibited,  because  they  would  exceed 
the  proposed  per  gift  and  annual  dollar 
limits  of  the  de  minimis  exception.  They 
reasoned  that  free  drug  samples  should 
be  exempt  from  section  1877  of  the  Act, 
because  they  are  extensively  regulated 
by  Federal  law  that  restricts  their  use 
and  prohibits  their  sale,  and,  therefore, 
free  drug  samples  pose  little  risk  of 
abuse.  They  also  stressed  that  free 
training  given  in  connection  with  free 
samples  shoiild  be  exempt,  because  it  is 
part  of  the  sales  effort  which  benefits 
patients,  as  well  as  physicians. 

Response:  We  agree  that  drug 
manufactiuers  typically  are  not 
"entities"  that  furnish  health  services  to 
which  physicians  purchasing  drugs 
make  "referrals"  under  section  1877  of 
the  Act.  (See  section  Vm.B  of  this 
preamble.)  Therefore,  as  a  general  rule, 
neither  free  drugs,  free  training,  nor  gifts 
provided  to  physicians  by  drug 
manufactiuers  are  prohibited  by  section 
1877  of  the  Act.  We  caution,  however, 
that  bee  or  discounted  items  or  services 
provided  by  drug  manufacturers  to 
physicians  must  be  scrutinized  to 
ensure  compliance  with  other 


applicable  laws  and  regidations, 
including,  without  limitation,  the  anti- 
kickback  statute  and  the  Federal  laws 
restricting  the  sale  and  distribution  of 
drug  samples,  21  U.S.C.  §  353(c)  through 
(d). 

Comment:  Many  conunenters 
expressed  concern  regarding  the  per  gift 
and  annual  dollar  limits.  In  particular, 
they  stated  that  the  dollar  limits  were  so 
low  that  they  precluded  protection  for 
many  legitimate  compensation 
arrangements.  For  example,  many 
commenters  were  concerned  that  no 
protection  would  be  provided  for  bee  or 
discounted  benefits  provided  by  a 
hospital  for  its  medical  staff. 
Conunenters  believe  that  free  or 
discounted  benefits  (for  example,  bee  or 
discounted  meals  and  refreshments,  free 
or  discounted  parking,  bee  continuing 
medical  education  or  other  training,  free 
computer /Internet  access,  bee 
laboratory  coats,  fr«e  or  discoimted 
malpractice  insurance,  free  transcription 
of  medical  records,  and  free 
photocop)ang)  would  add  up  and 
exceed  the  dollar  limits  quickly. 
Concern  was  also  expressed  about  the 
administrative  burden  of  tracking  the 
exact  dollar  amounts  for  benefits 
provided  to  each  medical  staff 
physician. 

Finally,  one  commenter  questioned 
whether,  with  respect  to  group 
practices,  the  dollar  limit  would  apply, 
to  each  individual  member  of  the  group 
or  to  the  group  as  a  whole.  Another 
commenter  suggested  that  the  dollar 
limits  should  be  indexed  for  inflation. 

Response:  First,  we  have  added  a  new 
exception  (§411.357(m))  for  incidental 
benefits  given  to  a  hospital's  medical 
staff  members.  The  question  of 
incidental  benefits  given  by  a  hospital  to 
members  of  its  medical  staff  was 
addressed  previously  in  the  preamble  to 
the  January  1998  proposed  rule  at  63  FR 
1713-1714.  In  particular,  we  noted  that: 

Entities,  such  as  hospitals,  often  provide 
physicians  with  certain  incidental  benefits, 
such  as  their  malpractice  insurance,  or  with 
reduced  or  free  parking,  meals  or  other 
incidental  benefits.  We  believe  the  answer  to 
this  question  hinges  on  the  nature  of  any 
other  financial  relationship  the  physician  has 
with  the  entity.  For  example,  if  a  physician 
receives  free  "extras"  such  as  malpractice 
insurance,  parking,  or  meals  while  he  or  she 
serves  as  the  entity's  employee,  then  these 
extras  might  qualify  as  part  of  the 
compensation  that  the  physician  receives 
under  a  bona  fide  employment  relationship, 
provided  they  are  specified  in  the 
employment  agreement.  If  the  physician  or 
entity  can  demonstrate  that  the  extras 
constitute  part  of  the  payment  that  such 
entities  typically  provide  to  physicians, 
regardless  of  whether  they  make  referrals  to 
the  entity,  the  extras  constitute  payment  that 
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is  consistent  with  fair  market  value,  and  that 
furthers  the  entity's  legitimate  business 
purposes.  If  an  incidental  benefit  cannot 
meet  the  requirements  under  a  statutory 
exception  or  the  new  general  exception  for 
compensation  arrangements  we  have 
included  in  §411.357(1),  it  might  still  meet 
the  de  minimis  exception  we  have  included 
in  §411.357(k)  if  it  has  limited  value.  We 
have  also  been  eisked  about  parking  spaces 
that  a  hospital  provides  to  physicians  who 
have  privileges  to  treat  their  patients  in  the 
hospital.  It  is  our  view  that,  while  a 
physician  is  making  rounds,  the  parking 
benefits  both  the  hospital  and  its  patients, 
rather  than  providing  the  physician  with  any 
personal  benefit.  Thus,  we  do  not  intend  to 
regard  parking  for  this  purpose  as 
remuneration  furnished  by  the  hospital  to  the 
physician,  but  instead  as  part  of  the 
physician's  privileges.  However,  if  a  hospital 
provides  parking  to  a  physician  for  periods 
of  time  that  do  not  coincide  with  his  or  her 
rounds,  that  parking  could  constitute 
remuneration. 

We  recognize  that  many  of  the 
incidental  benefits  that  hospitals 
provide  to  medical  staff  members  do  not 
qualify  for  the  employment  exception 
because  most  members  of  a  hospital's 
medical  staff  are  not  hospital 
employees,  and  do  not  qualify  for  the 
fair  market  value  exception  because,  to 
the  extent  that  the  medical  staff 
membership  is  the  only  relationship 
between  the  hospital  and  certain 
physicians,  there  is  no  written 
agreement  between  the  parties  to  which 
these  incidental  benefits  could  be 
added.  While  we  still  believe  that 
medical  staff  incidental  benefits  could 
be  structured  in  a  way  that  would 
reward  physicians  for  referrals  and, 
thereby,  lead  to  overutilization,  we  also 
recognize  that  many  medical  staff 
incidental  benefits  are  customary 
industry  practices  that  are  intended  to 
benefit  the  hospital  and  its  patients.  For 
example,  fr«e  computer/Internet  access 
benefits  the  hospital  and  its  patients  by 
facilitating  the  maintenance  of  up-to- 
date,  acciuate  medical  records  and  the 
availability  of  cutting  edge  medical 
information.  Consequently,  we  have 
added  a  new  exception  (§411.357(m)), 
which  provides  that  medical  staff 
incidental  benefits  are  excepted  from 
section  1877  of  the  Act,  if  the  benefits 
in  question  are — 

•  Offered  by  a  hospital  to  all  members 
of  the  medical  staff  without  regard  to 
the  volume  or  value  of  referrals  or  other 
business  generated  between  the  parties; 

•  Offered  only  during  periods  when 
the  medical  staff  members  are  making 
roimds  or  performing  other  duties  that 
benefit  the  hospital  and  its  patients; 

•  Provided  by  the  hospital  and  used 
by  the  medical  staff  members  only  on 
the  hospital's  campus; 


•  Reasonably  related  to  the  provision 
of,  or  designed  to  facilitate  directly  or 
indirectly  the  delivery  of,  medical 
services  at  the  hospital; 

•  Consistent  with  the  types  of 
benefits  offered  to  medical  staff 
members  by  other  hospitals  within  the 
same  local  region  or,  if  no  such 
hospitals  exist,  by  comparable  hospitals 
located  in  comparable  regions;  and 

•  Of  low  value  (that  is,  less  than  $25) 
with  respect  to  each  occurrence  of  the 
benefit  (for  example,  each  benefit  must 
be  of  low  value). 

Regardless  of  compliance  with  the 
foregoing,  we  caution  that  medical -staff 
incidental  benefits  should  be  reviewed 
to  ensure  compliance  with  other 
applicable  laws  and  regulations, 
including,  without  limitation,  the  anti- 
kickback  statute. 

Medical  staff  incidental  benefits  that 
do  not  meet  the  foregoing  conditions 
could  constitute  prohibited 
remuneration  and,  therefore,  would  be 
permitted  under  section  1877  of  the  Act 
only  if  an  exception  applies.  For 
example,  malpractice  insurance  offered 
by  a  hospital  only  to  its  emergency  room 
physicians  would  not  meet  the 
foregoing  conditions.  Therefore,  to  be 
exempt  from  section  1877  of  the  Act,  it 
would  have  to  qualify  for  one  of  the 
exceptions.  Malpractice  insiu'ance 
would  not  qualify  for  the  exception  for 
non-monetary  compensation  up  to  $300, 
because  it  would  exceed  the  applicable 
dollar  limits.  Nor  would  it  qualify  for 
the  exception  for  remuneration 
unrelated  to  the  provision  of  DHS, 
because  such  payments  would  be 
related  to  the  provision  of  emergency 
services,  which  are  included  in  the 
definition  of  inpatient  hospital  services 
and,  therefore,  are  DHS.  Malpractice 
insurance  provided  to  emergency  room 
physicians  might  qualify  for  the 
employee  exception  if  the  physician  is 
employed  by  the  hospital  and  the 
insurance  is  part  of  the  employment 
agreement.  Similarly,  we  do  not  believe 
medical  transcription  services  are  an 
incidental  benefit  of  nominal  value. 

We  are  aware  that  some  hospitals  are 
offering  compliance  training  programs 
for  physicians  on  their  medical  staffs  or 
in  their  local  communities.  Because  we 
believe  such  programs  are  beneficial 
and  do  not  pose  a  risk  of  fraud  or  abuse, 
we  are  creating  a  new  exception  for 
such  compliance  training  programs. 

We  intentionally  set  the  dollar  limits 
in  the  proposed  exception  at  a  low  level 
to  decrease  the  likelihood  that  the  items 
or  services  would  influence  utilization. 
However,  in  response  to  the  conunents, 
we  have  eliminated  the  $50  per  gift 
dollar  limit.  Therefore,  under  the  final 


rule,  an  entity  could  give  a  physician 
either  one  noncash  gift  per  year  of  up 
to  $300  in  value  or  two  or  more  noncash 
gifts  per  year,  as  long  as  the  annual 
aggregate  value  of  the  gifts  does  not 
exceed  $300.  This  change  permits  larger 
one-time  gifts.  For  example,  a  noncash 
gift  valued  at  $150  would  have 
exceeded  the  per  gift  dollar  limit  of  the 
proposed  rule,  but  would  be  permitted 
under  the  final  rule,  as  long  as  the 
annual  aggregate  does  not  exceed  $300 
and  the  other  conditions  of  the 
exception  are  met. 

The  exception  for  non-monetary 
compensation  up  to  $300  only  protects 
gifts  to  individual  physicians.  'Thus, 
gifts  given  to  a  group  practice  would  not 
qualify  for  this  exception.  Noncash  gifts 
could,  however,  be  given  to  one 
member,  several  individual  members,  or 
each  member  of  a  group  practice,  if  each 
such  gift  meets  all  of  the  conditions  of 
the  exception  for  non-monetary 
compensation  up  to  $300.  We  caution, 
however,  that  the  exception  will  not 
apply  to  gifts,  such  as  holiday  parties  or 
office  equipment  or  supplies,  that  are 
valued  at  not  more  than  $300  per 
physician  in  the  group,  but  are,  in  effect 
given  or  used  as  a  group  gift. 
Notwithstanding  the  foregoing,  we 
recognize  that  the  aggregate  tlollar 
amount  could  be  substantial  for  gifts  to 
individual  physician  members  of  very 
large  groups.  For  example,  if  a  group 
consists  of  50  physicians,  each 
physician  of  the  group  could  be  given 
an  aggregate  of  $300  in  non-cash  gifts 
within  a  given  year,  equaling  a  total  of 
$15,000  from  one  entity.  Such  a  large 
gift  could  provide  an  economic 
incentive  for  overutilization.  Therefore, 
to  coimter-balance  the  removal  of  the 
$50  per  gift  limit  and  to  further  guard 
against  abuse,  we  have  added  a 
provision  that  excludes  gifts  solicited  by 
the  receiving  physicians  or  their  group 
practice.  This  change  also  serves  to 
clarify  that  our  use  of  the  term  "gift" 
refers  to  the  ordinary  meaning  of  the 
term;  that  is,  a  gift  must  involve  a 
voluntary  transfer  made  without 
consideration  or  compensation  expected 
or  received  in  return.  This  new 
provision  prevents  members  of  group 
practices,  as  well  as  solo  practitioners, 
from  making  noncash  gifts  a  condition 
of  doing  business  with  a  particular 
entity.  We  intend  to  monitor  the 
provision  of  gifts  to  group  practice 
physicians  imder  this  exception  and 
may  revisit  our  position  if  abuses  occiu. 
Such  gifts  remain  subject  to  the  anti- 
kickback  statute. 

Finally,  we  have  decided  not  to  index 
the  $300  annual  aggregate  dollar  limit 
for  inflation.  Removal  of  the  per  gift 
dollar  limit  gives  entities  much  greater 
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flexibility  with  respect  to  the  value  of 
noncash  gifts.  That  is,  under  the 
proposed  rule,  a  single  gift  could  not 
exceed  $50;  whereas,  under  the  final 
rule,  the  value  of  a  single  gift  could  be 
up  to  $300,  as  long  as  die  other 
conditions  are  met.  We  believe  that  this 
revision  decreases  the  need  for 
adjiistment  for  inflation.  In  addition,  we 
think  it  would  create  confusion  as  to  the 
actual  limit  in  succeeding  years  if  we 
were  to  provide  for  an  inflation  adjuster. 
The  rule  as  it  stands  creates  an  easy-to- 
follow  bright  line.  However,  we  will 
continue  to  monitor  the  effect  of  the 
$300  limit  and  may  revisit  the  limit  in 
the  future. 

Comment:  One  commenter  asked  for 
clarification  regarding  the  relationship 
between  the  de  minimis  exception  and 
the  statute's  exception  for  remuneration 
provided  by  a  hospital  to  a  physician  "if 
such  remimeration  does  not  relate  to  the 
provision  of  designated  health 
services."  (See  section  1877(e)(4)  of  the 
Act.) 

Response:  The  exception  for  non- 
monetary compensation  up  to  $300  and 
the  statutory  exception  for  remimeration 
unrelated  to  the  provision  of  DHS  are 
totally  separate  exceptions  with 
different  criteria.  The  determination  as 
to  which  of  these  exceptions,  if  any,  is 
applicable  depends  on  the  facts  and 
circximstances  of  the  case  involved. 

Comment:  One  commenter  questioned 
whether  the  requirement  that 
compensation  must  be  made  available  to 
all  similarly  situated  individuals  would 
prohibit  hospitals  from  hosting  meals  on 
a  person-to-person  basis.  Another 
commenter  suggested  that  the  similarly 
situated  requirement  should  be 
eUminated  because  the  type  of 
promotional  items  that  would  be 
covered  by  the  exception  would 
probably  be  provided  only  to  referrers  or 
potential  referrers,  and  such  minimal 
gifts  were  unlikely  to  cause 
overutilization. 

Response:  We  agree  that,  on  balance, 
the  "similarly  situated"  test  does  not 
add  significantly  to  the  protections  of 
the  exception.  Accordingly,  we  have 
eliminated  the  "similarly  situated" 
standard.  This  standard  was  designed  to 
ensure  that  compensation  was  not  paid 
primarily  to  reward  high  referrers.  To 
ensure  the  same  end.  we  are  augmenting 
the  standard  that  prohibits 
compensation  that  takes  into  accoimt 
the  volume  or  value  of  referrals  by  also 
prohibiting  compensation  that  takes  into 
account  the  volume  or  value  of  any 
other  business  generated  by  the  referring 
physician. 

Comment:  Two  commenters 
questioned  how  professional  courtesy 
discounts  (that  is,  free  or  discounted 


services  provided  to  physicians)  would 
be  handled  under  section  1877  of  the 
Act.  One  of  the  commenters  suggested 
that  professional  coiutesy  discounts 
should  not  violate  section  1877  of  the 
Act,  because  they  fall  within  the  non- 
monetary compensation  up  to  $300 
exception  or  they  do  not  constitute 
'  'remuneration. ' ' 

Response:  The  term  "professional 
courtesy"  is  used  (or  misused)  to 
describe  a  niunber  of  analytically 
diffierent  practices,  including  the 
practice  by  a  physician  of  waiving  the 
entire  fee  for  services  provided  to  the 
physician's  office  staff,  other 
physicians,  and/or  their  families  (the 
traditional  meaning):  the  waiver  of 
coinsurance  obligations  or  other  out-of- 
pocket  expenses  for  physicians  or  their 
families  (that  is,  insurance  only  billing); 
and  similar  payment  arrangements  by 
hospitals  or  other  institutions  for 
services  provided  to  their  medical  staffs 
or  employees.  Therefore,  we  cannot 
generalize  about  the  application  of 
section  1877  of  the  Act  to  such 
arrangements.  Some  such  arrangements 
may  fit  in  an  existing  exception, 
depending  on  the  circumstances  (for 
example,  the  non-monetary 
compensation  up  to  $300  exception  if 
the  value  of  the  courtesy  services  is  less 
than  $300  and  the  other  conditions  of 
the  exception  are  satisfied).  However, 
some  such  arrangements  may  not  fit  in 
an  exception.  We  are  considering 
whether  an  exception  could  be     - 
developed  for  such  arrangements  and 
will  address  the  matter  further  in  Phase 
n  of  this  rulemaking.  We  are  soliciting 
comments  about  appropriate  conditions 
for  such  an  exception  and  an 
appropriate  definition  of  "professional 
courtesy."  In  addition  to  conducting  an 
analysis  of  professional  courtesy 
arrangements  under  section  1877  of  the 
Act,  these  arrangements  must  be 
analyzed  with  respect  to  other  fraud  and 
abuse,  as  well  as  payment,  authorities, 
including  the  anti-ldckback  statute,  the 
False  Claims  Act  (31  U.S.C.  §  3729  et 
seq.),  and  the  prohibition  of 
inducements  to  beneficiaries  (section 
1128A(a)(5)oftheAct). 

Vm.  Definitions  of  the  Designated 
Health  Services 

A.  General  Principles 

Basis  for  the  Definitions 

As  we  pointed  out  in  the  preamble  to 
the  January  1998  proposed  rule  (63  FR 
1673).  section  1877(h)(6)  of  the  Act  lists 
the  DHS,  but  does  not  define  them. 
Moreover,  the  list  in  section  1877(h)(6) 
of  the  Act  does  not  necessarily 
correspond  to  specific  service  categories 
as  they  are  defined  under  either 


Medicare  or  Medicaid.  For  example, 
section  1877(h)(6)(D)  of  the  Act  uses  the 
phrase,  "[r)adiology  services,  including 
magnetic  resonance  imaging, 
computerized  axial  tomography  scans, 
and  ultrasound  services,"  although 
ultrasoiuid  is  not  usually  considered  a 
radiology  service.  In  defining  the  DHS 
in  §411.351  of  the  January  1998 
proposed  rule,  we  stated  that  we  chose, 
as  much  as  possible,  to  base  the 
definitions  in  section  1877  of  the  Act  on 
existing  definitions  in  the  Medicare 
program.  We  also  explained  that  in 
situations  in  which  it  was  not  clear 
whether  a  service  was  included,  we 
would  look  to  the  intent  of  the  statute. 
In  general,  we  believe  the  Congress 
meant  to  include  specific  services  that 
are  or  could  be  subject  to  abuse. 

Because  we  had  received  a  niunber  of 
inquiries  irom  individuals  who  were 
confused  about  whether  a  particular 
service  fell  imder  one  of  the  DHS 
categories,  we  proposed  defining  the 
DHS  whenever  we  could  by  cross- 
referencing  existing  definitions  in  the 
Medicare  statute,  regulations,  or 
manuals  or  by  including  specific 
language  whenever  we  believed  the 
definitions  should  deviate  from 
standard  Medicare  definitions. 

Many  of  the  comments  we  received 
on  the  proposed  rule  reflected  that 
commenters  were  still  unclear  about 
which  services  fall  under  the  DHS 
categories.  Many  commenters 
specifically  requested  that  we  establish 
a  "bright  line"  test  for  identifying  these 
services,  and  suggested  that  we  base  the 
services  on  an  established  list,  such  as 
the  Current  Procedural  Terminology 
(CPT)  codes.  We  agree  that  more  precise 
definitions  will  make  it  much  easier 
administratively  for  physicians  and 
entities  to  comply  with  the  law. 

Accordingly,  we  have  determined  that 
we  will  define  certain  DHS  (clinical 
laboratory  services,  physical  therapy, 
occupational  therapy,  radiology  and 
certain  other  imaging  services,  and 
radiation  therapy  services  (sections 
1877(h)(6)(A)through  (h)(6)(E)  of  the 
Act)  by  publishing  specific  lists  of  CPT 
and  HCFA  Common  Procedure  Coding 
System  (HCPCS)  codes  that  physicians 
and  providers  most  commonly  associate 
with  a  given  designated  health  service. 
The  lists  of  codes  will  define  the  entire 
scope  of  the  designated  services 
category  for  purposes  of  section  1877  of 
the  Act.  While  the  definitions  section  of 
the  regulations  will  contain  a  general 
explanation  of  the  principles  used  to 
select  the  codes,  in  all  cases  the 
published  list  of  codes  will  be 
controlling. 

For  services  described  in  section 
1877(h)(6)  of  the  Act,  paragraphs  (F) 
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through  (K),  we  will  not  be  publishing 
a  service-by-service  list.  The  codes  for 
these  services  may  be  just  one 
component  used  for  identifying  the 
service;  the  codes  may  be  all  those  that 
appear  in  a  specific  "level,"  such  as  all 
HCPCS  level  2  codes,  for  a  service;  or 
the  service  is  not  defined  using  HCPCS 
codes  at  all.  The  definitions  for  the 
services  in  paragraphs  (F)  through  (K) 
are  explained  in  detail  below  under 
each  service  category. 

The  HCPCS  is  a  collection  of  codes 
and  descriptors  that  represent 
procedures,  supplies,  products,  and 
services  that  may  be  provided  to 
Medicare  beneficiaries  and  to 
individuals  enrolled  in  private  health 
insurance  programs.  We  believe  that 
these  codes  will  already  be  familiar  to 
many  in  the  health  care  industry.  These 
codes  must  be  used  when  billing 
Medicare  for  Part  B  services  and 
supplies.  The  codes  are  divided  into 
three  levels,  the  first  two  of  which  are 
used  in  this  final  rule  and  are  described 
below;  they  are  listed  in  HCPCS  2001: 

Level  I:  Codes  and  descriptors 
cop3Tighted  by  the  American  Medical 
Association  in  its  Current  Procedural 
Terminology,  Fourth  Edition  (CPT-4). 
These  are  5-position  numeric  codes 
primarily  representing  physician 
services. 

Level  U:  These  are  5-position  alpha- 
numeric codes  representing  primarily 
items  and  nonphysician  services  that 
are  not  represented  in  the  level  I  codes. 
Included  are  codes  and  descriptors 
copyrighted  by  the  American  Dental 
Association's  Current  Dental 
Terminology,  Second  Edition  (CDT-2). 
These  are  5-position  alpha-numeric 
codes  comprising  the  "D"  series.  All 
other  level  II  codes  and  descriptors  are 
approved  and  maintained  jointly  by  the 
alpha-numeric  editorial  panel 
(consisting  of  HCFA,  the  Health 
Insurance  Association  of  America,  and 
the  Blue  Cross  and  Blue  Shield 
Association). 

Because  these  specific  codes  change 
and  can  quickly  become  out-of-date,  we 
are  not  including  the  lists  of  DHS  codes 
in  the  regulations  text,  but  rather  in  an 
accompanying  attachment.  The 
definitions  of  specific  services  in  the 
regulations  text  will  cross  refer  to  a 
comprehensive  table  that  will  appear 
initially  in  the  Federal  Register  along 
with  Phase  I  of  this  rulemaking  and 
thereafter  in  an  addendum  to  the  annual 
final  rule  concerning  payment  policies 
under  the  physician  fee  schedule  rule. 
This  list  titled,  "List  of  CPT/HCPCS 
Codes  Used  to  Describe  Certain 
Designated  Health  Services  Under  the 
Physician  Referral  Provisions  (Section 
1877  of  the  Social  Security  Act),"  will 


also  be  posted  on  the  HCFA  web  site  at 
http://www.hcfa.gov  on  the  date  of 
Federal  Register  publication  of  this 
final  rule.  The  table  published  each  year 
will  be  a  comprehensive  listing  of  all 
codes  for  DHS  and  not  merely  a  listing 
of  changes  to  the  prior  year's  table.  The 
updates  will  also  be  posted  on  the 
HCFA  web  site.  The  physician  fee 
schedule  rule  is  generally  published  in 
late  October  or  early  November.  We  vdll 
consider  comments  on  each  year's 
revised  list  if  we  receive  them  during 
the  applicable  comment  period  for  that 
rule.  If  any  changes  are  made,  we  will 
then  publish  a  revised  table  and 
respond  to  any  public  comments  that 
we  receive.  This  approach  will  provide 
an  annual  comprehensive  list  of  codes 
for  those  DHS  noted  above  (sections 
1877(h)(6)(A)through  (h)(6)(E)  of  the 
Act). 

We  are  not  providing  lists  of  codes  for 
the  following  categories  of  DHS 
(sections  1877(h)(6)(F)  through  (h)(6)(K) 
of  the  Act):  Durable  medical  equipment 
and  supplies;  parenteral  and  enteral 
nutrients,  equipment,  and  supplies; 
prosthetics,  orthotics,  and  prosthetic 
devices  and  supplies;  home  health 
services;  outpatient  prescription  drugs; 
or  inpatient  and  outpatient  hospital 
services.  We  believe  the  definitions  in 
Phase  I  of  this  rulemaking  for  these  DHS 
provide  sufficiently  clear  "bright  line" 
rules. 

In  the  preamble  to  the  January  1998 
proposed  rule,  we  had  stated  that  we 
believed  the  Congress  intended  to 
include  specific  services  that  are  or 
could  be  subject  to  abuse  and  that  we 
would  attempt  to  define  the  services 
accordingly.  In  the  January  1998 
proposed  rule  preamble  and  regulations 
text,  we  then  attempted  in  some  cases 
to  include  or  exclude  services  or  types 
of  services  based  on  our  view  as  to  their 
potential  for  abuse.  Many  commenters 
disagreed  with  our  views  about 
particular  services  (for  example, 
lithotripsy),  and  many  more  argued  that 
the  particular  service  they  provided 
should  also  be  excluded  because  it  was 
not  overutilized.  In  light  of  these 
comments  and  upon  further  review  of 
the  statutory  scheme,  we  have  decided 
that  the  Congress  did  not  intend  that  we 
categorize  DHS  by  determining  the 
potential  for  overutilization  or  abuse  on 
a  service-by-service  basis.  Accordingly, 
in  Phase  I  of  this  rulemaking,  we  are 
including  all  services  that  we  believe 
come  within  the  general  categories;  we 
have  created  limited  exceptions  for  a 
few  specific  cases  (that  is,  implants  in 
ambulatory  surgical  centers, 
legislatively  mandated  preventive 
screening  tests  and  immunizations 
subject  to  frequency  limits,  eyeglasses 


and  contact  lenses  subject  to  frequency 
limits,  and  erythropoietin  (EPO) 
provided  by  end-stage  renal  disease 
(ESRD)  facilities)  for  which  we  believe 
an  exception  poses  a  limited  risk  of 
abuse  and  is  necessary  to  avoid  needless 
disruption  of  patient  care.  However, 
even  for  those  rare  exceptions,  we  will 
continue  to  monitor  the  services  for 
abuse  and,  if  necessary,  revisit  the 
exclusions. 

We  also  stated  in  the  preamble  to  the 
January  1998  proposed  rule  (63  FR 
1673)  that  we  consider  a  service  to  be 
a  designated  health  service,  even  if  it  is 
billed  as  something  else  or  is  subsumed 
within  another  service  category  by  being 
bundled  with  other  services  for  billing 
purposes.  We  gave  as  an  example 
skilled  nursing  facility  (SNF)  services, 
which  can  encompass  a  variety  of  DHS, 
such  as  physical  therapy  (PT), 
occupational  therapy  (OT),  or  laboratory 
services.  Commenters  complained  that 
this  interpretation  would  result  in  an 
expansion  of  the  DHS  beyond  the 
services  specifically  listed  in  the  law. 
According  to  the  commenters,  when  the 
Congress  intended  to  cover  specific 
Medicare  services  (including  composite 
rate  services,  such  as  hospital  or  home 
health  services),  it  did  so  expressly. 
Upon  review,  we  agree  with  the 
commenters.  Under  the  final  rule, 
services  that  would  otherwise  constitute 
DHS,  but  that  are  paid  by  Medicare  as 
part  of  a  composite  payment  for  a  group 
of  services  as  a  separate  benefit  (for 
example,  ambulatory  surgical  center 
(ASC)  or  SNF  rate),  are  not  DHS  for 
purposes  of  section  1877  of  the  Act.  (As 
expressly  provided  in  section  1877(h)(6) 
of  the  Act,  hospital  and  home  health 
services  remain  DHS  although  they  are 
paid  through  a  composite  rate.)  We  note, 
however,  that  because  of  SNF 
consolidated  billing,  most,  if  not  all, 
SNFs  will  also  be  considered  entities 
providing  DHS  (for  example,  PT  or  OT) 
under  Part  B  to  SNF  patients  who  have 
exhausted  their  Part  A  benefit  or  to 
other  nursing  home  residents  (that  is. 
patients  for  whom  the  services  are  not 
covered  as  part  of  a  composite  rate).  The 
consolidated  billing  requirement  places 
with  the  SNF  the  Medicare  billing 
responsibility  for  most  of  the  services 
that  a  SNF  resident  receives  (except  for 
certain  practitioner  services  and  a 
limited  number  of  other  services)  under 
Part  A  and  under  Part  B.  (Presently, 
consolidated  billing  is  in  effect  only  for 
patients  in  a  covered  Part  A  stay,  but 
will  become  effective  for  Part  B  services 
in  the  near  futiu^.)  Accordingly,  a 
physician  will  not  be  able  to  refer 
Medicare  patients  who  will  require  DHS 
to  a  SNF  in  which  he  or  she  has  an 
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ownership  or  investment  interest, 
unless  the  interest  is  protected  under  an 
exception  to  section  1877  of  the  Act. 

In  the  August  1995  final  rule  relating 
to  clinical  laboratory  services,  we 
created  an  exception  for  laboratory 
services  furnished  in  an  ASC  or  ESRD 
facility  or  by  a  hospice  if  the  services 
were  included  in  a  composite  rate  or  per 
diem  hospice  charge.  (See  §41 1.355(d)). 
In  the  January  1998  proposed  rule,  we 
had  proposed  extending  this  composite 
rate  exception  to  include  all  DHS 
furnished  in  an  ASC  or  ESRD  facility  or 
by  a  hospice  if  payment  is  included  in 
the  ASC  payment  rate,  the  ESRD 
composite  payment  rate,  or  as  part  of 
the  hospice  payment  rate.  This  proposal 
was  intended  to  address  problems  faced 
by  ASCs,  ESRD  facilities,  and  hospices 
in  the  light  of  our  proposed  stance  on 
DHS  subsumed  by  bimdled  payments. 
However,  since  under  the  final  rule  DHS 
that  are  subsumed  by  a  bundled 
payment  do  not  implicate  section  1877 
of  the  Act,  we  have  not  adopted  our 
proposal  to  extend  §  411.355(d)  beyond 
clinical  laboratory  services.  Moreover, 
given  our  final  interpretation,  we  are 
reconsidering  the  need  for  §  411.355(d) 
as  applied  to  clinical  laboratory  services 
and  intend  to  address  the  matter  further 
in  Phase  n  of  this  ndemaking.  We  are 
soliciting  comments  on  this  issue. 

B.  General  Comment:  Professional 
Services  as  Designated  Health  Services 

Comment:  Many  commenters 
expressed  the  view  that  the  professional 
component  of  DHS  (particularly  clinical 
laboratory  and  radiology  services) 
should  not  implicate  section  1877  of  the 
Act.  Commenters  asserted  that  the 
Congress  did  not  intend  for  professional 
services  to  come  within  the  physician 
self-referral  law  prohibition  and  that  we 
exceeded  our  authority  to  promulgate 
regulations  by  including  them. 
Commenters  also  contended  that 
limiting  DHS  under  section  1877  of  the 
Act  solely  to  the  technical  components 
of  services  would  sufficiently  control 
the  risk  of  program  or  patient  abuse. 
Other  commenters  stated  that  if  we 
included  professional  components  of 
some  DHS,  we  should  do  so  for  all  DHS. 
The  commenters  pointed  out  that  our 
proposed  position  on  productivity 
bonuses  (that  is,  that  they  may  not 
reflect  the  volume  or  value  of  any  DHS 
referrals)  would  require  special 
bookkeeping  to  segregate  professional 
fees  when  calculating  bonuses  that  will 
burden  practices,  without  serving  a 
public  policy  purpose. 

Response:  We  believe  that  it  was  not 
the  intent  of  the  statute  to  exclude  all 
professional  services  from  the  list  of 
DHS.  Many  of  the  DHS,  such  as 


radiology  and  radiation  therapy,  have 
substantial  physician  service 
components.  If  the  Congress  intended  to 
exclude  them,  we  would  expect  the 
statute  to  specifically  do  so.  While  some 
services  are  not  viewed  as  having  a 
professional  component  that  is  paid 
separately.  Medicare  still  requires 
professional  supervision  of  them  to 
qualify  for  Medicare  payment. 

We  agree  to  some  extent  that  limiting 
referrals  for  the  technical  component  of 
a  service  should  greatly  reduce  the 
number  of  unnecessary  referrals. 
Nonetheless,  there  are  some  DHS  that 
consist  only  of  a  professional 
component  (for  example,  some  radiation 
therapy  services)  or  are  primarily 
professional  in  nature,  and  these  would 
not  otherwise  be  subject  to  the  law  if  we 
carved  out  all  professional  components. 

We  agree  with  the  commenters  that 
we  should  include  professional 
components  when  relevant  in  all  DHS 
categories.  Therefore,  we  have  revised 
the  definitions  of  each  of  the  DHS  to 
include  the  professional  components  in 
each  case  in  which  a  professional 
component  is  included  in  the  CPT  or 
HCPCS  codes  that  represent  one  of  those 
services. 

We  imderstand  that  these  rules  may 
impose  an  administrative  biirden  on 
some  group  practices,  depending  on 
how  they  choose  to  comply  with  section 
1877  of  the  Act.  We  think  Phase  I  of  this 
rulemaking  has  a  nimiber  of  substantive 
changes  that  will  ease  the 
administrative  burden  of  compliance, 
including  the  exception  from  the 
definition  of  "referral"  for  personally 
performed  services  and  the  greater 
flexibility  sifforded  group  practices  over 
their  distribution  of  revenues.  As  a 
practical  matter,  the  professional 
component  of  many  of  these  services 
will  be  excluded  from  the  definition  of 
a  referral  as  services  personally 
performed  by  the  referring  physician. 

Individual  Designated  Health  Services 

We  discuss  below  each  designated 
health  service  category  in  the  order  in 
which  it  appears  in  section  1877(h)(6)  of 
the  Act.  Each  discussion  includes  a 
general  summary  of  the  category, 
summaries  of  the  relevant  public 
comments,  and  our  responses. 

C.  Clinical  Laboratory  Services 

In  the  August  1995  final  rule  covering 
a  physician's  referrals  for  clinical 
laboratory  services,  we  defined  these 
services  in  §411.351  as — 

The  biological,  microbiological, 
serological,  chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body  for 


the  purpose  of  providing  information  for  the 
diagnosis,  prevention,  or  treatment  of  any 
disease  or  impairment  of,  or  the  assessment 
of  the  health  of,  human  beings.  These 
examinations  also  include  procedures  to 
determine,  measure,  or  otherwise  describe 
the  presence  or  absence  of  various  substances 
or  organisms  in  the  body. 

We  had  stated  in  the  August  1995 
final  nde,  in  response  to  a  commenter 
who  requested  a  definition  of  cUnical 
laboratory  services,  that  we  believed  the 
most  appropriate  way  for  a  physician  or 
clinical  laboratory  to  determine  if  a 
diagnostic  test  is  a  clinical  laboratory 
test  subject  to  the  requirements  of 
section  1877  of  the  Act,  is  to  find  out 
if  the  test  is  subject  to  categorization 
imder  the  Clinical  Laboratory 
Improvement  Act  (CLIA).  We  pointed 
out  that  there  is  a  list  of  clinical 
laboratory  test  systems,  assays,  and 
examinations  categorized  by  complexity 
and  published  by  the  Center  for  Disease 
Control  (CDC).  We  also  stated  that, 
given  this  definition,  CPT  codes  would 
not  be  the  sole  references  to  identify 
clinical  laboratory  services  for  physician 
referral.purposes. 

Conunenters  also  had  asked  about  the 
professional  components  of  laboratory 
services.  We  stated  that  we  believed  that 
CLIA  covers  the  actual  examination  of 
materials,  their  analysis,  and  any 
interpretation  and  reporting  of  the 
results  that  are  performed  by  a  facility 
that  qualifies  as  a  laboratory,  as  defined 
in  §493.2  (Definitions).  However,  if  a 
laboratory  sent  test  results  to  an 
independent  physician,  any 
interpretation  performed  by  the 
physician  would  not  be  performed  by 
the  laboratory  fecility.  As  a  result,  the 
services  would  not  constitute  part  of  the 
clinical  laboratory  test. 

We  stated  in  the  January  1998 
proposed  rule  covering  referrals  for  the 
other  DHS  that  we  would  retain  the 
definition  of  clinical  laboratory  services 
that  was  incorporated  into  our 
regulations  by  the  August  1995  final 
rule.  However,  in  line  with  our  revised 
approach  for  identifying  the  DHS  in  this 
final  rule,  we  have  amended  the  rule  to 
refer  specifically  to  CPT  and  HCPCS 
codes.  We  have  included  as  DHS  the 
professional  compoqents  of  laboratory 
tests  when  they  are  listed  as  such  in  the 
codes.  It  is  our  belief  that  the 
specification  of  the  codes  in  the 
attachment  to  this  final  rule  is 
consistent  with,  although  not  identical 
to,  the  definition  of  clinical  laboratory 
services -in  our  January  1998  proposed 
rule. 

D.  Physical  Therapy  Services 

We  proposed  to  define  physical 
therapy  services  in  §411.351  as  those 
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outpatient  physical  therapy  services 
(including  speech-language  pathology 
services)  described  at  section  1861  (p)  of 
the  Act  and  in  §  410.100  (hicluded 
services),  paragraphs  (b)  and  (d).  Under 
section  1861(p)  of  the  Act,  the  term 
"outpatient  physical  therapy  services" 
specifically  includes  speech-language 
pathology  services.  Because  section 
1877(h)(6)  of  the  Act  lists  physical 
therapy  services  in  general,  and  not  just 
outpatient  services,  we  also  included  in 
the  definition  any  other  services  with 
the  characteristics  described  in 
§  410.100(b)  and  (d)  that  are  covered 
under  Medicare  Part  A  or  Part  B, 
regardless  of  who  provides  them,  the 
location  in  which  they  are  provided,  or 
how  they  are  billed. 

We  pointed  out  that  services  that  are 
essentially  the  same  as  "outpatient 
physical  therapy  services"  are  also 
covered  by  Medicare  in  other  contexts 
and  in  different  settings,  and  may  be 
billed  imder  different  categories.  For 
example,  we  have  a  longstanding  poUcy 
of  covering  physical  therapy  and 
occupational  therapy  as  diagnostic  or 
therapeutic  inpatient  hospital  services. 
Similarly,  these  services  can  also  be 
covered  as  SNF  services,  and  can  be 
furnished  as  "incident  to"  physician 
services  imder  section  1861(s)(2)(A)  of 
the  Act.  (Section  1877  imphcations  for 
DHS  provided  by  SNFs  are  discussed 
earlier  in  this  section.) 

It  was  our  view  in  the  January  1998 
proposed  rule  that  covered  outpatient 
physical  therapy  services  basically 
included  three  types  of  services,  which 
were  best  described  in  §  410.100(b) 
(which  specifically  concerns  services 
provided  by  a  comprehensive 
rehabilitation  facility  (CORF)).  This 
definition  covers  the  testing  and 
measurement  of  the  fimction  or 
dysfimction  of  the  neiu-omuscular, 
musculoskeletal,  cardiovascular,  and 
respiratory  systems;  assessment  and 
treatment  related  to  dysfimction  caused 
by  illness  or  injtuy  and  aimed  at 
preventing  or  reducing  disability  or  pain 
and  restoring  lost  function;  and  the 
establishment  of  a  maintenance  therapy 
program  for  an  individual  whose 
restoration  has  been  reached.  Many 
commenters  asserted  that  the  proposed 
definition  was  imprecise  or  improperly 
included  some  procediu^s  that  are  not 
generally  considered  physical  therapy 
services. 

We  have  responded  to  these  concerns 
by  redefining  physical  therapy  services, 
as  some  commenters  suggested,  by  using 
a  fist  of  HCPCS  codes.  We  beheve  the 
list  is  limited  to  services  that  are  more 
traditionally  regarded  as  physical 
therapy.  In  general,  these  services  are 
described  in  the  "Physical  Medicine 


and  Rehabilitation"  section  (the  97000 
series)  of  the  CPT  and  in  other  relevant 
sections  of  the  HCPCS. 

In  the  January  1998  proposed  rule,  we 
also  included  speech-language 
pathology  services  as  a  designated 
health  service  since  section  1861(p)  of 
the  Act  includes  "speech-language 
pathology  services"  in  the  definition  of 
"outpatient  physical  therapy  services." 
These  services  are  defined  in  section 
1861(11)(1)  of  the  Act  as  speech, 
language,  and  related  fimction 
assessment  and  rehabiUtation  services 
furnished  by  a  qualified  speech- 
language  pathologist  as  this  pathologist 
is  legally  authorized  to  perform  under 
State  law  (or  the  State  regulatory 
mechanism)  as  would  otherwise  be 
covered  if  furnished  by  a  physician. 
Section  1861(11)(3)  of  the  Act  defines  a 
"qualified  speech-language 
pathologist." 

We  used  in  the  proposed  rule  the  brief 
description  of  speech-language 
pathology  services  in  §  410.100(d), 
which  appUes  to  services  provided  in 
CORFs,  as  those  services  that  are 
necessary  for  the  diagnosis  and 
treatment  of  speech  and  language 
disorders  that  create  difficulties  in 
communication.  In  an  effort  to  furnish 
a  "bright  line"  test,  we  are  defining  the 
services  in  Phase  I  of  this  rulemaking  by 
the  specific  codes  that  correspond  to  the 
services  that  we  consider  to  be  speech- 
language  pathology  services. 

As  we  developed  the  list  of  CPT  and 
HCPCS  codes  relevant  to  speech- 
language  pathology,  we  realized  that  our 
proposed  definition,  which  cross-refers 
to  the  CORF  definition  in  §  410.100(d), 
did  not  encompass  the  full  range  of 
services  that  are  commonly  considered 
to  be  speech-language  pathology 
services.  It  failed  to  recognize  that 
speech-language  difficulties  can  be 
caused  by  cognitive  disorders  and  failed 
to  recognize  that  speech-language 
pathology  may  be  used  to  treat 
swallowing  and  other  oral-motor 
dysfunctions.  Therefore,  in  developing 
the  list  of  codes  for  speech  pathology  in 
Phase  I  of  this  rulemaking,  we  included 
the  diagnosis  and  treatment  of  cognitive 
disorders  including  swallowring  and 
other  oral-motor  dysfunctions. 

Finally,  because  of  the  overlap 
between  physical  therapy,  occupational 
therapy,  and  speech-language  pathology 
services,  we  are  listing  the  codes  for  all 
three  services  together.  We  believe  that 
this  set  of  HCPCS  codes  represents  what 
most  clinicians  would  define  as  PT/OT/ 
speech  therapy  services  that  are  covered 
by  the  Medicare  program.  The  list  is  set 
out  in  the  attachment  to  this  final  rule. 

Comment:  A  number  of  commenters 
were  particularly  concerned  that  the 


proposed  definition  of  physical  therapy 
services  implies  that  physical  therapists 
can  perform  diagnostic  testing  and 
measurements,  such  as 
electromyography  tests  (EMGs).  These 
tests  are  used  primarily  to  provide 
medical  diagnostic  information 
regarding  neuromuscular  diseases  and 
occasionally  to  measure  neiu'omuscular 
function.  Although  some  States  permit 
physical  therapists  to  perform  these 
tests,  the  commenters  believe  that  EMGs 
are  typically  performed  by  a  physician 
as  part  of  a  physical  examination  to 
determine  whether  a  patient  is  a 
surgical  candidate  or  if  some  other 
course  of  treatment  is  warranted. 

In  addition,  other  commenters  stated 
that  the  proposed  definition  of  physical 
therapy  services  coidd  be  interpreted  to 
include  therapeutic  procedures  such  as 
nerve  blocks  and  arthrocentesis  that  the 
commenters  believe  are  physician 
services.  One  commenter,  a  physician 
who  practices  physical  medicine  and 
rehabilitation,  asserted  that  our 
proposed  definition  of  physical  therapy 
included  services  that  could  be 
administered  by  physicians  and 
physical  therapists.  He  feared  that  this 
could  prohibit  him  from  treating 
patients  he  diagnoses.  Several 
commenters  responded  to  the  inclusion 
in  the  definition  of  physical  therapy  of 
any  "assessment  and  treatment" 
designed  to  alleviate  pain  or  disability. 
The  commenters  asserted  that  this 
phrase  captiu-es  a  large  portion  of 
modem  medicine,  given  that  pain  is  the 
most  common  presenting  symptom  in  a 
physician's  office,  and  virtually  any 
assessment  or  treatment  following 
therefrom  would  have  as  its  purpose  the 
alleviation  of  that  pain. 

Response:  Nothing  in  the  proposed 
definition  affected  the  scope  of  any 
practitioner's  practice.  We  agree  with 
the  commenters  that  only  in  certain 
States  are  physical  therapists  licensed  to 
perform  EMGs.  Additionally,  we  agree 
that  therapeutic  procedures  such  as 
nerve  blocks  and  arthrocentesis  are 
typically  performed  by  a  physician  and 
are  not  generally  considered  to  be  a  part 
of  physical  therapy.  These  procedures 
are  not  included  on  the  list  of  codes  that 
defines  the  scope  of  physical  therapy  for 
piuposes  of  section  1877(h)(6)(B)  of  the 
Act.  In  the  January  1998  proposed  rule, 
we  did  not  intend  to  convey  the 
message  that  what  is  generally 
considered  physical  therapy  would 
change.  We  proposed  to  use  an  existing 
definition  of  physical  therapy  (in 
§  410.100(b),  which  covers  physical 
therapy  services  in  CORFs)  precisely 
because  we  did  not  want  to  change  the 
existing  perception  of  physical  therapy. 
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In  order  to  avoid  confusion,  we  are 
revising  our  proposed  definition  by 
providing  a  list  of  CPT  and  HCPCS 
codes  that  are,  collectively,  the  PT/OT/ 
speech-language  therapy  DHS.  This  list 
of  codes  defines  the  entire  scope  of  PT/ 
OT/speech-language  therapy  services  for 
purposes  of  section  1877  of  the  Act. 
Finally,  we  note  that  under  Phase  I  of 
this  nilemaking,  if  a  physician 
personally  provides  a  designated  health 
service  to  his  or  her  patient,  there  is  no 
"referral"  for  purposes  of  section 
1877(a)(1)  of  the  Act.  See  section  IH.B  of 
this  preamble. 

Comment:  One  conunenter  asserted 
that  pulmonary  function  tests  are  for  the 
measinement  of  the  function  of  the 
respiratory  system  and  have  nothing  to 
do  with  physical  therapy.  However, 
another  conunenter  recommended  that 
the  definition  of  physical  therapy 
include  the  neuromuscular  and 
pulmonary  function  tests  that  test  for 
functional  capacity  ratings  and  that  are 
usually  performed  by  a  physical 
therapist  without  the  direct  supervision 
of  a  physician. 

Response:  We  agree  with  the 
conunenter  that  pulmonary  function 
tests  for  the  measurement  of  the 
function  of  the  respiratory  system  are 
not  physical  therapy.  The  only 
pulmonary  function  test  that  may  be 
considered  to  be  a  physical  therapy 
service  is  pulse  oximetry  testing,  CPT 
code  94762,  when  it  is  used  to  test  for 
functional  capacity  ratings.  A  pulse 
oximetry  test  that  is  performed  to 
determine  whether  a  patient  has  enough 
oxygen  to  perform  certain  activities  of 
daily  Uving  is,  for  example,  a  physical 
therapy  service. 

Comment:  One  commenter 
recommended  that  we  define  physical 
therapy  as  those  therapeutic  exercises 
and  physical  medicine  modalities 
described  in  the  97000  series  of  the  CPT 
codes,  included  in  the  patient's  written 
plan  of  physical  therapy  treatment,  and 
provided  by  a  physical  therapist  or 
physical  therapy  aide. 

Response:  We  agree  with  the 
commenter  that  PT  services  shotUd  be 
based  on  the  CPT  codes  and  have 
modified  the  rule  accordingly.  With 
respect  to  which  professionals  can 
provide  a  given  service,  we  defer  in  this 
rule  to  existing  Medicare  policy.  Many 
of  these  DHS  can  be  provided  by 
physicians. 

Comment:  A  number  of  commenters 
opposed  the  inclusion  of  speech- 
language  pathology  services  in  the 
definition  of  physical  therapy  services. 
The  commenters  stated  that  the 
Congress  did  not  intend  to  include  these 
services  within  the  ban  on  physician 
referrals  and  asserted  that  including 


these  services  as  DHS  is  uimecessary 
(although  they  did  not  state  why  this 
would  be  the  case).  One  commenter 
asserted  that  when  the  Congress 
intended  to  include  outpatient  speech- 
language  pathology  services  within  the 
category  of  outpatient  physical  therapy 
services,  the  Congress  enacted  explicit 
language  that  made  that  intention  clear. 
The  commenter  pointed  to  section 
4541(a)(1)  of  the  BBA  1997,  which 
added  paragraph  (8)(A)  to  section 
1833(a)  of  the  Act.  That  provision  states 
that,  for  covered  individuals,  amounts 
will  be  paid  from  the  Medicare  Trust 
Fund  for  "outpatient  physical  therapy 
services  (whidi  includes  outpatient 
s]>eech-language  pathology  services)  and 
outpatient  occupational  therapy  services 
furnished — "  *  *  *  by  certain  entities. 

Response:  The  definition  of 
"outpatient  physical  therapy  services" 
in  section  1861(p)  of  the  Act  specifically 
states  that  "the  term  'outpatient 
physical  therapy  services'  also  includes 
speech-language  pathology  services 
furnished  by  a  provider  of  services,  a 
clinic,  rehabilitation  agency,  or  by  a 
public  health  agency,  or  by  others. 
*   *   *"  Thus,  by  definition,  speech- 
language  pathology  services  are  a  subset 
of  outpatient  physical  therapy  services 
imder  the  Medicare  statute.  We  believe 
that  the  parenthetical  language  under 
the  BBA  1997  simply  confirms  oin 
interpretation. 

E.  Occupational  Therapy  Services 

In  the  January  1998  proposed 
regiilations  text,  we  proposed  to  include 
those  OT  services  described  in  section 
1861(g)  of  the  Act  and  the  CORF 
regulations  in  §  410.100(c).  We 
proposed  that  occupational  therapy 
services  would  also  include  any  other 
services  with  the  characteristics 
described  in  §  410.100(c)  that  are 
covered  under  Medicare  Part  A  or  Part 
B,  regardless  of  who  furnishes  them,  the 
location  in  which  they  are  furnished,  or 
how  they  are  billed.  In  proposed 
§411.351,  OT  services  included  the 
following: 

•  Teaching  of  compensatory 
techniques  to  permit  an  individual  with 
a  physical  impairment  or  limitation  to 
engage  in  daily  activities. 

•  Evaluationof  an  individual's  level 
of  independent  functioning. 

•  Selection  and  teaching  of  task- 
oriented  therapeutic  activities  to  restore 
sensory-integrative  function. 

•  Assessment  of  an  individual's 
vocational  potential,  except  when  the 
assessment  is  related  solely  to 
vocational  rehabilitation. 

As  discussed  in  the  preceding  section, 
we  are  revising  our  proposed  definition 
by  providing  a  list  of  CPT  and  HCPCS 


codes  that  collectively  are  the  PT/OT/ 
speech  therapy  DHS.  Also,  as  described 
above,  we  are  excluding  from  the 
definition  of  DHS  any  designated  health 
service  that  is  paid  for  as  part  of  a 
"bimdled"  payment  (for  example, 
services  covered  by  the  SNF  Part  A  rate 
or  the  ASC  rate),  unless  the  statute 
otherwise  provides  that  a  "bundled"  set 
of  services  is  itself  a  designated  health 
service  (for  example,  home  health 
services  and  inpatient  and  outpatient 
hospital  services). 

Comment:  A  major  OT  association 
asserted  that  the  definition  of  OT  is  too 
narrow  because  it  does  not  adequately 
capture  the  scope  of  the  OT  benefit.  For 
example,  OT  is  furnished  to  patients 
with  cognitive  impairments  as  well  as  to 
patients  with  physical  impairments  and 
limitations.  As  another  example,  OT 
may  also  be  furnished  in  partial 
hospitalization  programs  for  patients 
with  a  psychiatric  illness.  The 
commenter  believes  that  it  is  important 
for  the  definition  in  §411.351  to  be  as 
complete  and  accurate  as  possible  to 
assure  appropriate  compliance  with  the 
law,  and  that  §  410.100(c)  is  too  narrow 
to  be  used  as  the  complete  definition  of 
OT  services  for  piuposes  of  these 
regulations.  The  commenter  suggested 
that  we  broaden  the  definition  by 
adding  to  it  the  coverage  guidelines 
stated  in  section  3101.9,  "Occupational 
Therapy  Fmnished  by  the  Hospital  or 
by  Others  imder  Arrangements  with  the 
Hospital  and  under  its  Supervision,"  of 
the  Medicare  Intermediary  Manual 
(HCFA  Pub.  13-3).  Part  3—  Claims 
Process,  and  section  2217,  "Covered 
Occupational  Therapy,"  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3),  Part 
3 — Claims  Process.  The  commenter 
recommended  that  we  use  the  following 
definition  for  OT  in  §  411.351: 

Occupational  therapy  services  means  those 
services  described  at  section  1861(g)  of  the 
Act,  §  410.100(c)  of  this  chapter,  and  in  the 
occupational  therapy  coverage  guidelines 
contained  in  section  3101.9  of  the  Medicare 
Intermediary  Manual  and  section  2217  of  the 
Medicare  Carriers  Manual.  Occupational 
therapy  services  also  include  any  other 
services  with  the  characteristics  described  in 
§  410.100(c)  and  the  occupational  therapy 
coverage  guidelines  that  are  covered  under 
Medicare  Part  A  or  B,  regardless  of  who 
furnishes  them,  the  location  in  which  they 
are  furnished,  or  how  they  are  billed. 

Response:  We  agree  with  the 
conunenter  that  the  proposed  definition 
does  not  clearly  recognize  that  OT  is 
furnished  to  patients  with  cognitive 
impairments.  As  we  have  stated 
previously  in  this  preamble,  we  did  not 
intend  to  change  what  is  conunonly 
regarded  as  OT.  We  referred  to  the 
existing  definition  in  §  410.100(c).  so 
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that  we  would  not  be  proposing  any 
change.  However,  as  the  commenter 
pointed  out,  the  existing  definition  at 
§  410.100(c)  is  not  complete.  Therefore, 
we  are  expanding  the  proposed 
definition  by  including  codes  for  the 
"teaching  of  compensatory  techniques 
to  permit  an  individual  with  a  physical 
or  cognitive  impairment  or  limitation  to 
engage  in  daily  activities." 

However,  the  commenter  is  correct 
that  a  partial  hospitalization  program 
may  provide  OT  services.  This  is  in 
accordance  with  section  1861  (ft)  of  the 
Act,  which  defines  "partial 
hospitalization  services"  and 
specifically  includes  OT  as  a  partial 
hospitalization  service.  However,  with 
respect  to  partial  hospitalization,  we 
have  determined  that  services  provided 
as  part  of  a  group  of  services  paid  imder 
a  bimdled  rate  are  not  DHS.  Partial 
hospitalization  services  are  paid  under 
a  bundled  rate.  Therefore,  partial 
hospitalization  services  (including  OT 
services  provided  as  part  of  the  partial 
hospitalization  benefit)  fumisheid  by  a 
community  mental  health  center  are  not 
DHS.  However,  partial  hospitahzation 
services  furnished  by  a  hospital  are 
outpatient  hospital  services,  which  is  a 
category  of  DHS. 

In  order  to  eliminate  any  confusion 
the  Janu^  1998  proposed  regulations 
may  have  caused  and  to  make  Phase  I 
of  this  rulemaking  clear,  we  are  defining 
OT  by  a  list  of  specific  HCPCS/CPT 
codes.  In  light  of  the  changes  we  have 
made  in  Phase  I  of  this  rulemaking,  it  is 
not  necessary  for  us  to  include  the 
references  to  the  intermediary  and 
carrier  manuals  that  the  commenter 
suggested. 

Occupational  therapy  services  may  be 
furnished  by  ah  occupational  therapist, 
an  occupational  therapy  aide  who  is 
supervised  by  an  occupational  therapist, 
or  by  a  physician.  Section  1861(r)  of  the 
Act  allows  a  physician  to  furnish  any 
medical  service  that  his  or  her  State 
allows  the  physician  to  furnish. 

F.  Radiology  and  Certain  Other  Imaging 
Services 

In  the  January  1998  proposed  rule,  we 
combined  the  DHS  in  section 
1877(h)(6)(D)  of  the  Act— "radiology 
services,  including  magnetic  resonance 
imaging,  computerized  axial 
tomography,  and  ultrasound  services" — 
and  1877(h)(6)(E)  of  the  Act— "radiation 
therapy  services  and  supplies"  into  the 
following  definition: 

Radiology  services  and  radiation  therapy 
and  supplies  means  any  diagnostic  test  or 
therapeutic  procedure  using  X-rays, 
ultrasound  or  other  imaging  services, 
computerized  axial  tomography,  magnetic 
resonance  imaging,  radiation,  or  nuclear 


medicine,  and  diagnostic  mcunmography 
services,  as  covered  under  section  1861(s}(3) 
and  (4)  of  the  Act  and  §§  410.32(a).  410.34. 
and  410.35  of  this  chapter,  including  the 
professional  component  of  these  services,  but 
excluding  any  invasive  radiology  procedure 
in  which  the  imaging  modality  is  used  to 
guide  a  needle,  probe,  or  a  catheter 
accurately. 

Conunenters  found  the  proposed 
definition  to  be  confusing  in  two  main 
respects: 

•  The  definition  both  combined  two 
different  categories  of  radiology-related 
services  (that  is,  radiology  and  radiation 
therapy  and  supplies)  and  included 
other  services  not  commonly  considered 
to  be  radiology-related  (ultrasound  and 
nuclear  medicine).  Many  conunenters 
thought  that  all  services  not  strictiy 
considered  radiology  should  be 
excluded. 

•  At  different  places  in  the  January 
1998  proposed  regulation  preamble,  we 
stated  that  we  were  excluding  DHS  that 
were  peripheral,  incidental,  or 
secondary  to  a  nondesignated  health 
service.  In  the  proposed  definition,  - 
however,  we  only  excluded  imaging 
modalities  used  to  "guide  a  needle, 
probe,  or  catheter."  Many  commenters 
thought  the  scope  of  excluded  radiology 
and  other  imaging  services  should  be 
broader  than  just  guidance,  while  others 
thought  the  distinction  between  primary 
and  secondary  services  would  be 
difficult  to  apply  in  practice. 

Based  on  me  conunents,  we  have 
redefined  this  category  of  DHS  in  a 
manner  that  should  provide  greater 
clarity.  First,  we  have  segregated 
radiation  therapy  and  supplies  from 
radiology  and  other  imaging  services 
and  returned  them  to  a  separate 
category,  as  in  the  statute.  (We  discuss 
comments  relating  to  radiation  therapy 
services  in  section  Vni.G  of  this 
preamble).  Second,  we  are  excluding 
nuclear  medicine  since  those  services 
are  not  commonly  considered  to  be 
radiology.  Third,  for  purposes  of  these 
regulations  we  have  renamed  the' 
category  of  services  covered  by  section 
1877(h)(6)(D)  of  the  Act  "Radiology  and 
Certain  Other  Imaging  Services"  to 
make  clear  the  Congress's  intent  to 
include  in  subsection  (D)  some  imaging 
services  other  than  radiology.  Fourth, 
consistent  with  the  approach  we  are 
following  with  several  other  of  the  DHS 
categories,  we  are  defining  the  entire 
scope  of  covered  services  under  section 
1877(h)(6)(D)  of  the  Act  by  using  lists  of 
CPT  and  HCPCS  codes,  which  lists 
control  in  all  circumstances.  The  lists 
include  those  services  typically 
considered  as  radiology  or  ultrasound 
services,  or  as  constituting  an  MRI  or  a 
computerized  axial  tomography  (CAT) 


scan.  Fifth,  we  have  excluded  certain 
covered  preventive  screening 
procedures,  such  as  screening 
mammography,  that  are  subject  to 
HCFA-imposed  frequency  limits  that 
mitigate  the  potential  for  abuse.  In  these 
circumstances,  we  beUeve  the  Congress 
did  not  intend  the  physician  self-referral 
law  to  interfere  with  a  physician's  or 
entity's  attempts  to  provide  these 
preventive  procedures  to  Medicare 
patients. 

Sixth,  based  on  the  comments  we 
received,  we  concluded  that  the  terms 
"invasive"  radiology  and  radiology 
"incidental"  or  "secondary"  to  a  non- 
DHS  procedure  used  in  our  proposed 
definition  of  "radiology  services" 
created  confusion  and  uncertainty.  We 
agree  with  commenters  that  "invasive" 
radiology  includes  more  than  just  those 
procedures  used  to  "guide  a  needle, 
probe  or  catheter."  ConsequenUy,  we 
are  revising  our  definition  of  radiology 
and  certain  other  imaging  services  to 
exclude  from  the  definitional  list  of 
codes  x-ray,  fluoroscopy,  and 
ultrasound  services  that  are  themselves 
invasive  procedures  that  require  the 
insertion  of  a  needle,  catheter,  tube,  or 
probe.  Thus,  cardiac  catheterizations 
and  endoscopies  will  not  fall  within  the 
scope  of  "radiology  services"  for 
purposes  of  section  1877  of  the  Act.  All 
MRIs  or  CAT  scans,  however,  are  within 
the  scope  of  DHS  because  excluding 
some  on  the  basis  that  they  are 
"invasive"  tests  would  have  the  effect  of 
excluding  all  MRIs  and  CAT  scans  that 
use  contrast  injection.  The  use  of 
contrast  is  not  mandatory  for  the 
performance  of  a  scan,  as  it  is  for  the 
performance  of  a  barium  enema, 
excretory  urogram,  or  traditional 
vascular  angiography.  Thus,  an 
exclusion  from  the  DHS  definition  of 
contrast  for  MRIs  and  CAT  scans  could 
have  the  effect  of  encouraging  the  use  of 
contrast  when  it  is  not  necessary. 

In  addition,  we  have  concluded  that 
radiology  procedures  that  are  integral  to 
the  performance  of,  and  performed 
during,  a  nonradiology  medical 
procedure  are  not  within  the  scope  of 
DHS.  The  list  of  codes  that  defines  the 
scope  of  "radiology  and  certain  other 
imaging  services"  will  make  this 
distinction  clear.  Examples  of  these 
integral  services  include,  but  are  not 
limited  to,  imaging  guidance  procedures 
and  radiology  procedures  used  to 
determine,  during  surgerj'.  whether 
surgery  is  being  conducted  successfully. 
In  the  CPT,  these  radiology  procedures 
are  identified  as  cross-references  to  the 
principle  procedures  with  which  they 
are  associated.  A  radiology  procedure, 
such  as  a  CAT  scan  or  a  chest  x-ray, 
performed  before  or  after  another 
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procedure,  such  as  a  lung  cancer 
resection,  is  considered  to  be  a 
diagnostic  radiology  procedure  that  is 
not  integral  to  the  principle  procedure 
(that  is,  the  lung  cancer  resection). 
While  these  radiology  procediues  are 
essential  to  the  performance  of  the 
principle  procedure,  physicians  have 
discretion  in  choosing  which  entity 
provides  the  radiology  service 
independent  of  the  entity  providing  the 
principle  surgical  service.  These 
nonconcurrent  services  are  DHS. 

Regardless  of  our  definition  of 
"radiology  and  certain  other  imaging 
services,"  some  services  that  are  not 
within  the  scope  of  that  definition  may 
still  be  DHS  if  they  are  inpatient  or 
outpatient  hospital  services,  a  separate 
category  of  DHS  under  section 
1877{h)(6)(K)  of  the  Act.  These  services 
would  be  subject  to  the  physician 
referral  rule  if  the  referring  physician 
has  a  financial  relationship  with  the 
hospital.  We  anticipate  most  of  these 
financial  arrangements  will  meet  an 
exception  under  section  1877  of  the  Act 
(for  example,  the  exception  for  hospital 
ownership  or  either  the  employment  or 
personal  service  arrangements 
exception). 

We  address  comments  related  to  the 
definition  of  services  covered  by  section 
1877(h)(6)(D)  of  the  Act  below.  To  the 
extent  some  commenters  raised  issues 
such  as  the  general  effects  of  section 
1877  of  the  Act  on  physicians'  practices 
or  on  medicine  in  general,  those  issues 
are  addressed  elsewhere  in  the 
preamble,  where  relevant. 

Comment:  Several  commenters 
asserted  that  the  proposed  definition  of 
"radiology  services"  that  included  all 
sound-based  or  imaging-based 
technologies  is  contrary  to  congressional 
intent.  The  commenters  argued  that  the 
Congress  intended  to  limit  the 
definition  by  removing  original 
language  that  included  the  phrase 
"other  diagnostic  services"  along  with 
radiology  services. 

Response:  The  phrase  "radiology,  or 
other  diagnostic  services"  was  added  in 
section  1877(h)(6)p)  of  the  Act  by 
OBRA  1993  as  one  of  the  categories  of 
DHS  the  Congress  chose  to  cover  in 
addition  to  clinical  laboratory  services. 
This  one  set  of  services  appeared  to 
include  the  extremely  broad  category  of 
"other  diagnostic  services,"  in  addition 
to  radiology  services.  The  Congress 
narrowed  this  category  in  section  152  of 
the  Social  Security  Act  Amendments  of 
1994  (SSA  1994),  Pubhc  Law  103-432, 
enacted  on  October  31, 1994,  perhaps 
because  it  realized  the  huge  scope  of 
"diagnostic  services."  The  amendments 
revised  section  1877(h)(6)(D)  of  the  Act, 
effective  January  1, 1995,  by  replacing 


the  category  with  "radiology  services, 
including  magnetic  resonance  imaging, 
computerized  axial  tomography,  and 
ultrasound  services."  While  all  of  these 
services  might  not  be  subsiuned  in  the 
category  "radiology  services,"  the 
Congress  clearly  intended  to  include 
them  as  DHS.  We  have  renamed  the 
category  "radiology  and  certain  other 
imaging  services"  to  reflect  the 
Congress's  intent. 

Comment:  One  commenter  questioned 
why  cardiac,  vascular,  and  obstetric 
idtrasound  procedures  could  not  be 
referred.  The  commenter  stated  that  in 
most  institutions  these  procedures  are 
not  considered  radiology  procedures 
since  radiologists  may  never  supervise 
or  interpret  them.  Another  conunenter 
argued  that  although  echocardiography 
is  a  type  of  ultrasound  procedure,  it 
should  not  be  considered  a  radiology 
service  because  echocardiography  is  a 
service  developed  and  performed 
primarily  by  cardiologists,  billed  under 
cardiology  CPT  codes,  and  furnished  to 
cardiac  patients.  As  a  result,  the 
commenter  argued  that  it  is  inaccurate 
and  inappropriate  to  include 
echocardiography  within  the  definition 
of  radiology  services. 

Response:  Cardiac,  vascular,  and 
obstetric  ultrasound  procedines  are 
subject  to  the  physician  self-referral 
provisions  because  section  1877(h)(6)(D) 
of  the  Act  specifically  includes 
ultrasound  as  adesignated  health 
service,  not  because  they  are  ordinarily 
considered  to  be  "radiology  services." 
Simply  stated,  the  term  "radiology 
services"  as  applied  to  the  services 
described  by  section  1877(h)(6)(D)  of  the 
Act  is  a  misnomer.  Section 
1877(h)(6)(D)  of  the  Act  includes  any 
services  that  are  traditionally  regarded 
as  "radiology"  services,  as  well  as  MRIs, 
CAT  scans,  and  ultrasound  services. 
Cardiac  echography  and  vascular 
echography  are  clearly  ultrasound 
services.  Nothing  in  the  regiUation 
would  prohibit  a  vascular  surgeon, 
neiuDlogist,  or  other  specialist  from 
ordering  a  particular  sorvice  bora  an 
entity  with  which  he  or  she  has  no 
prohibited  financial  relationship. 

Comment:  Several  commenters  were 
opposed  to  our  proposal  to  exclude  as 
"invasive"  radiology  only  those 
invasive  procedures  used  to  guide  a 
needle,  probe,  or  catheter  accinately. 
Two  of  die  commenters  were  concerned 
that  invasive  radiology  procedures, 
which  use  an  imaging  modality  not  only 
to  guide  a  needle,  probe  or  catheter,  but 
also  to  record  an  accurate  pictm«  of  the 
areas  of  the  body  being  probed  or 
catheterized,  would  bis  included  in  the 
definition  of  radiology.  (An  example  of 
this  would  be  an  idtrasound  device 


placed  at  the  end  of  a  catheter  or 
endoscope.) 

Response:  We  agree  and  have  not 
included  x-ray,  fluoroscopy,  and 
ultrasound  services  that  require  the 
insertion  of  a  needle,  catheter,  tube,  or 
probe  on  the  Ust  of  HCPCS/CPT  codes 
that  defines  the  full  scope  of  radiology 
and  other  imaging  services  for  purposes 
of  section  1877  of  the  Act.  Some  of  these 
services  may  still  be  DHS  when  they  fall 
within  the  category  of  inpatient  and 
outpatient  hospital  services. 

Comment:  Several  conmienters 
objected  to  our  proposal  to  exclude 
radiology  services  Uiat  were  "merely 
incidental  or  secondary"  to  another 
procedure  that  the  physician  has 
ordered.  (See  our  January  1998 
proposed  rule,  63  FR  1676.)  Some 
commenters  noted  that  it  is  generally 
not  possible  to  establish,  based  on  the 
CPT  code  used,  whether  or  not  the 
primary  purpose  of  the  procedure  was 
the  interventional  procedure  itself  (with 
the  imaging  being  an  adjunct  procedure) 
or  whether  the  primary  purpose  was  to 
take  a  picttne  with  an  imaging  modahty. 
Because  it  is  extremely  difficult  and 
impractical  in  the  commenters'  view  to 
separate  the  radiology  component  bom 
the  underlying  procedure,  the 
commenters  recommended  that  we 
exclude  all  invasive  radiology  services, 
encompassing  those  procediu«s  that 
may  include  an  adjimct  radiology 
procedure  performed  at  the  same  time 
as  the  interventional  procedure.  Other 
commenters  thought  that  the  definition 
of  radiology  services  should  also 
exclude  imaging  services  when  they  are 
performed  before  and/or  after  a  surgical 
procediue.  For  example,  a  commenter 
requested  that  we  add  language  to  the 
proposed  definition  of  radiology  to 
exclude  any  radiology  procedure  in 
which  the  imaging  modality  is  used  to 
plan  the  invasive  procedure.  The 
conmienter  noted  that  for  many  invasive 
procedures,  an  idtrasotmd  before  the 
actual  procedxne  might  be  routinely 
necessary  in  order  to  plan  the  manner 
in  which  the  needle,  catheter,  or  probe 
would  be  guided  during  the  actual 
invasive  procedme.  In  these 
circiunstances,  the  patient  already  has 
received  the  diagnosis  that  the  invasive 
procediue  is  necessary.  The  commenter 
believes  that  we  should  maintain  the 
view  that  a  physician  would  not  refer  a 
patient  for  these  procedines  in  order  to 
profit  bom  lumecessary  radiology 
services.  Another  commenter  stated  that 
under  oiu-  proposed  interpretation  of 
invasive  procedures,  an  echocardiogram 
that  showed  a  need  for  bypass  surgery 
would  be  a  designated  health  service, 
while  one  that  ruled  out  surgery  would 
not,  since  there  would  be  no  siugical 
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procedure  to  which  the  imaging  service 
would  be  "incidental."  Finally,  a 
neurologist  commented  that  there  are  a 
number  of  radiology  procedures 
performed  by  neurologists  that  are 
incidental  to  other  procedures, 
particularly  certain  surgical  services. 
One  of  the  examples  given  by  the 
commenter  was  carotid  duplex  or 
transcranial  Doppler  ultrasound,  which 
are  tests  performed  after  carotid 
endart erect omy  to  look  for  clots.  The 
commenter  believes  these  radiology 
services  shoiUd  be  excluded. 

Response:  We  agree  with  the 
commenter  that  the  "incidental/ 
secondary"  test  in  the  January  1998 
proposed  rule  has  led  to  some  confusion 
and  uncertainty  and  have  abandoned  it 
in  Phase  I  of  this  rulemaking.  We    . 
beUeve  the  list  of  codes  set  forth  in 
Phase  I  of  this  rulemaking  (and  annually 
thereafter  in  the  physician  fee  schedule 
rule)  will  create  a  "bright  line"  test  that 
will  ease  compliance.  In  selecting  the 
codes  for  radiology  and  ultrasound,  we 
are  not  including  any  codes  for 
radiology  or  ultrasound  procedures  that 
have  an  invasive  component;  that  is, 
that  include  the  insertion  of  a  needle, 
catheter,  tube,  or  probe  through  the  skin 
or  into  a  body  orifice.  ("Invasive"  would 
encompass  radiology  services  involving 
contrast  that  must  be  injected,  but  not 
contrast  materials  that  are  ingested  by 
the  patients  themselves.)  In  addition,  we 
are  not  including  radiology  and 
ultrasound  procedines  that  are  integral 
to  and  performed  during  the  time  a 
nonradiology  procedure  is  being 
performed,  such  as  ultrasound  used  to 
provide  guidance  for  biopsies  and  major 
surgical  procediues  or  used  to 
determine,  during  siugery,  whether 
surgery  is  being  conducted  successfully. 
Phase  I  of  this  ndemaking  requires  that 
to  be  considered  integral  to  a 
nonradiology  procedme  (and  therefore 
not  a  radiology  or  other  imaging  service 
for  purposes  of  section  1877(h)(6)(D)  of 
the  Act),  the  imaging  procedme  must  be 
performed  during  the  nonradiology 
procedure.  A  radiology  or  idtrasoimd 
procediuB  performed  before  or  after 
another  procedxu^  (for  example,  a  scan 
or  a  chest  x-ray  before  a  lung  cancer 
resection,  an  echocardiogram  before  a 
bypass,  or  a  duplex  carotid  ultrasoimd 
before  or  after  surgery)  is  a  diagnostic 
radiology  procedure  that  is  not  integral 
to  another  procediu«  and  therefore  is  a 
radiology  or  other  imaging  service  under 
section  1877(h)(6)p)  of  the  Act.  In  the 
case  of  services  performed  before  or 
after  a  procedure,  referring  physicians 
have  discretion  in  choosing  the  entity 
that  provides  the  radiology  service 
independent  of  the  entity  providing  the 


surgical  service.  Depending  on  the  facts, 
referrals  for  these  services  to  entities 
with  which  the  referring  physician  has 
a  financial  relationship  may  be 
protected  imder  the  various  exceptions 
to  the  statute. 

In  all  cases,  the  definitional  list  of 
codes  controls  in  determining  whether  a 
service  falls  within  the  scope  of 
"radiology  or  certain  other  imaging 
services"  for  purposes  of  section  1877  of 
the  Act. 

Comment:  Two  commenters  were 
opposed  to  our  proposal  to  exclude 
"invasive"  or  "interventional"  radiology 
procedures  from  the  definition  of 
radiology  services.  The  commenters 
believe  that  these  procediues  should  be 
included  as  DHS  in  order  to  safeguard 
against  overutilization  and  ensiue  that 
appropriately  trained  physicians 
perform  the  services.  One  commenter 
argued  that  as  a  clinical  matter, 
"invasive"  or  "interventional"  radiology 
services  rarely  are  performed  in  an 
office  setting.  Typically,  interventional 
radiologists  perform  such  procedtues  as 
angiography  or  angioplasty  in  a  hospital 
because  they  involve  significant  and 
delicate  work  on  a  patient's 
cardiovascidar  system.  Patients  who 
imdergo  invasive  procedures  must  then 
be  monitored  for  a  period  of  time  in  an 
appropriate  medical  setting. 
Consequently,  that  commenter,  as  well 
as  another,  objected  to  our  statement  in 
the  preamble  to  the  January  1998 
proposed  rule  (63  FR  1676)  that  invasive 
procedures  ordinarily  are  "merely 
incidental  or  secondary  to  another 
procediue  that  the  physician  has 
ordered."  One  of  the  commenters  stated 
that  the  radiology  services  are  neither 
incidental  nor  secondary,  but  a  vital  and 
integral  part  of  the  invasive  procedme 
performed.  The  procedures  are  as  much 
radiological  as  they  are  any  other 
portion.  One  commenter  stated  that  if 
invasive  procedures  occur  in  an  office, 
they  should  be  performed  by  a 
radiologist.  The  commenter  believes 
that  excluding  invasive  or 
interventional  radiology  procedures 
could  result  in  certain  referral 
arrangements  by  physicians  that  might 
pose  some  risk  of  patient  or  program 
abuse.  One  of  the  commenters  noted 
that  when  interventional  radiologists 
perform  invasive  radiology  procediu^s, 
there  is  no  risk  of  program  or  patient 
abuse.  This  is  because.interventional 
radiologists  do  not  typically  make 
referrals;  they  merely  perform  the 
invasive  radiology  procedures  and 
retiun  the  patient  to  the  care  of  the 
referring  physician.  The  commenter 
believes,  however,  that  physicians  other 
than  interventional  radiologists  may 
have  an  incentive  to  self-refer. 


Response:  We  agree  with  the 
commenter  that  we  were  incorrect  to 
characterize  interventional  radiology  as 
"secondary"  to  many  procedures,  when 
it  can  in  fact  be  a  vital  and  integral  part 
of  the  invasive  procedure  being 
performed.  It  is  not  the  purpose  of  the 
physician  self-referral  law  to  discourage 
any  physicians  bom  furnishing  their 
own  services,  such  as  interventionaj 
radiology,  within  their  own  practices, 
provided  the  physicians  are  functioning 
virithin  the  scope  of  their  license  to 
practice. 

Comment:  Many  commenters  asserted 
that  all  or  particular  invasive  cardiology 
services  should  be  excluded  from  the 
definition  because  they  are  not  subject 
to  program  or  patient  abuse.  Another 
commenter  asked  that  we  be  consistent 
with  regard  to  all  forms  of  cardiac 
catheterizations  and  endoscopy 
procedures.  The  commenter  stated  that 
providers  want  to  be  able  to  perform  all 
endoscopy  services  or  cardiac 
catheterization  services  in  the  same 
setting  and  not  have  to  limit  their 
services. 

Response:  Cardiac  catheterizations 
and  endoscopy  procedures  are  not 
included  on  the  CPT  code  list  that 
defines  the  scope  of  "radiology  and 
certain  other  imaging  services,"  because 
they  do  not  involve  imaging  services 
that  are  covered  under  any  of  the 
categories  in  section  1877(h)(6)(D)  of  the 
Act.  These  services  may  still  constitute 
DHS  as  inpatient  or  outpatient  hospital 
services. 

Comment:  Two  commenters  noted 
that  in  the  preamble  to  the  January  1998 
proposed  rule  (63  FR  1676),  we  stated 
that  percutaneous  transluminal 
angioplasty  was  an  example  of  an 
invasive  radiology  procedure  that  we 
would  exclude  from  the  definition  of 
radiology.  The  commenters  stated  that 
this  preceding  is  not  commonly 
considered  to  involve  "invasive 
radiology." 

Response:  The  commenters  are  correct 
in  stating  that  percutaneous 
transluminal  angioplasty  is  not 
fundamentally  radiological  in  nature;  it 
is  predominantly  a  therapeutic 
intervention.  Oiir  wording  in  the 
examples  for  invasive  radiology  may 
have  been  confusing.  We  intended  to 
convey  that  the  imaging  procedm^s 
associated  with  percutaneous 
transliuninal  angioplasty  would  be 
considered  inte^^  to  the  performance 
of  the  angioplasty.  However,  by  using 
specific  CPT  codes  to  define  the  scope 
of  services  covered  by  section 
1877(h)(6)(D)  of  die  Act,  we  have  now 
narrowed  the  definition  of  radiology 
services  so  that  it  does  not  include 
radiology  that  is  integral  to 
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interventional  procedures,  such  as 
angioplasty. 

Comment:  One  commenter  supported 
our  proposal  to  exclude  screening 
mammography  from  the  definitionof 
DHS.  The  commenter  believes  that  we 
should  expand  the  exclusion  to  cover  all 
DHS  for  which  we  have  specified 
coverage  or  frequency  limits.  The 
commenter  stated  that  screening  tests  by 
definition  are  not  subject  to 
overutilization. 

Response:  We  agree  with  this 
commenter  and  have  modified  Phase  I 
of  this  rulemaking  to  exclude  from  the 
reach  of  section  1877  of  the  Act  certain 
legislatively  mandated  preventive 
screening  and  immunization  services 
that  are  subject  to  HCFA-imposed 
frequency  limits  and  are  paid  based  on 
a  fee  schedule.  The  preventive  services 
to  which  this  exception  applies  are 
identified  in  Appendix  A.  We  will  add 
codes  for  new  preventive  screening  tests 
and  immunizations,  as  appropriate, 
through  the  annual  updatijog  of  the 
attachment  to  this  final  rule. 

Comment:  One  commenter 
recommended  that  all  mammography  be 
excluded  from  the  definition  of 
"radiology  services."  The  commenter 
argued  that  generally  diagnostic 
mammography  procediu«s  are 
performed  only  when  a  woman  has 
rliniral  indications  for  a  diagnostic 
mammogram.  Thus,  any  risk  of  program 
or  patient  abuse  is  significantly  reduced, 
if  not  eliminated.  The  commenter  also 
'  mentioned  that  the  quality-centered 
requirements  of  the  Mammography 
Quality  Standards  Act  of  1992  minimize 
the  risk  of  potential  overutilization  of 
mammography  services.  Another 
commenter  recommended  the  exclusion 
of  "diagnostic"  mammography  services 
because  he  stated  that  it  Is  necessary  to 
perform  the  mammography  on  the  same 
equipment  for  purposes  of  comparing 
the  initial  screening  with  the  second 
diagnostic  mammography.  To  prohibit 
patients  from  using  the  same  facility 
adds  an  imnecessary  element  of 
potential  error  to  the  equation. 

Response:  Diagnostic  mammography 
is  clearly  a  radiological  service  under 
section  1877(h)(6)(D)  of  the  Act.  and  it 
could  be  subject  to  abuse.  It  is  our 
understanding  that  most  women  receive 
mammography  from  a  radiologist  who  is 
requesting  diagnostic  radiology  services. 
These  physicians  have  not  made  a 
referral  imder  section  1877(h)(5)(C)  of 
the  Act  if  they  request  diagnostic 
mammography  as  the  result  of  a 
consultation  requested  by  another 
physician.  We  are  regarding  this 
exception  as  applying  to  diagnostic 
mammography  that  results  when  a 
radiologist  has  first  performed  a 


screening  manunography  as  the  result  of 
a  consultation,  and  then  recommends 
follow-up  diagnostic  manunography.  or 
begins  his  or  her  consultation  with 
diagnostic  manunography.  (The 
physician  who  initiated  the  consultation 
with  the  radiologist  has  made  a  referral 
that  could  fall  within  the  scope  of  the 
physician  self-referral  law  if  he  or  she 
has  a  financial  relationship  with  the 
radiology  facility.) 

Comment:  A  commenter  asked  if 
stress  tests  are  DHS.  The  commenter 
noted  that  some  stress  tests  use  nuclear 
medicine  procedures. 

Response:  Stress  tests  are  generally 
considered  to  be  a  physician  service  that 
does  not  involve  radiology,  and  stress 
tests  are  not  specifically  listed  in  the 
law  as  DHS.  Some  stress  tests  use 
nuclear  medicine  procedures  to  create 
an  image  of  the  heart.  Because  these 
services  are  not  included  on  the 
definitional  CPT  code  list  for  radiology 
or  other  imaging  services,  they  are  not 
DHS. 

Comment:  One  commenter  stated  that 
unless  changed  or  clarified,  the 
proposed  regulations  could  inhibit  the 
development  and  application  of 
telemedicine  technology  to  populations 
covered  by  the  physician  refenal  rules. 
Of  specific  concern  was  the  area  of 
ultrasound  and  a  "unified"  payment 
(that  is,  a  combined  payment  for  the 
technical  and  professional  components 
of  the  service).  The  conunenter  asserted 
that  Medicare  and  many  State  Medicaid 
programs  provide  a  luiified  payment  for 
ultrasoimd.  The  commenter  described 
the  problems  of  a  imified  payment  with 
an  example  of  a  community  physician 
performing  the  technical  component  of 
an  idtrasoimd  service  and  a  distant 
tertiary  hospital's  physician  performing 
the  professional  component.  If  the 
tertiary  provider  billed  for  the 
idtrasoimd  service  under  a  "unified" 
(that  is,  global)  fee-for-service  pajrment 
to  cover  the  professional  component  of 
the  ultrasound  service,  the  tertiary 
facility  logically  should  determine  a 
payment  for  the  technical  component  to 
pay  the  community  physician  who 
provides  that  service.  However,  since 
the  community  physician  would  be 
referring  to  the  tertiary  facility  for  the 
ultrasound  study,  such  a  payment  could 
violate  the  physician  referral  regulations 
(that  is,  it  would  not  fall  within  an 
exception). 

At  the  time  of  the  comment  period  for 
the  January  1998  proposed  rule,  the 
conunenter  was  aware  that  we  were 
considering  the  pubtication  of  a  separate 
proposed  rule  that  would  specify  an 
appropriate  "split"  of  global  payments 
in  the  area  of  telemedicine;  that  is,  it 
would  specify  separate  payment 


amounts  for  the  technical  and 
professional  components  of  services. 
The  commenter  suggested  that  if  we  did 
issue  those  regulations,  we  should  also 
recognize  in  the  physician  referral  rules 
that  payment  by  the  tertiary  provider  to 
the  referring  commimity  physician  for 
providing  the  technical  component  of 
an  ultrasound  service  performed  via 
telemedicine  should  be  exempted  if  it  is 
under  a  HCFA-designated,  or  insurer- 
designated,  allocation  between  the  two 
aspects  of  an  otherwise  "global" 
payment. 

Response:  We  believe  that  Phase  I  of 
this  rulemaking  addresses  this  issue 
satisfactorily.  The  basic  principle  of 
Phase  I  of  this  rulemaking  is  that  any 
payment  from  an  entity  furnishing  a 
designated  health  service  to  a  referring 
physician  must  be  at  fair  market  value, 
not  taking  into  account  the  volume  or 
value  of  any  referrals  or  other  business 
generated  by  the  referring  physician 
(when  this  latter  language  is  included  in 
an  exception).  We  are  revising  Phase  I 
of  this  mlemaking  to  make  clear  that 
"per  service"  payments  are  allowed, 
even  with  respect  to  DHS  ordered  by  the 
physician,  provided  the  payment  meets 
the  fair  market  value  standard.  In  the 
situation  described  by  the  commenter, 
the  split  is  determined  by  the  Medicare 
program,  based  on  its  independent  view 
of  the  value  of  the  services  provided.  Of 
course,  any  split  between  a  referring 
physician  and  another  provider  may 
also  raise  concerns  under  the  Federal 
anti-kickback  statute. 

With  respect  to  Medicare 
reimbursement  for  telehealth  services, 
we  published  a  proposed  rule  on  June 
22, 1998  (63  FR  33882)  and  final  rule  on 
November  2, 1998  (63  FR  58814)  to 
implement  section  4206  of  the  BBA 
1997.  Specifically,  the  November  1998 
final  rule  permitted  payment  for 
professional  constUtations  via 
interactive  telecommunication  systems 
in  rural  HPSAs  and  established  separate 
payment  amounts  for  the  referring  and 
consulting  practitioners  of  a 
teleconsultation  in  a  nual  HPSA.  As  we 
noted  in  the  preamble  (63  FR  58883)  to 
that  November  1998  final  rule,  the  nUe 
specifies  that  the  consulting  practitioner 
must  submit  the  claim  for  the 
consultation  service  and  must  share  25 
percent  of  the  total  payment  with  the 
referring  practitioner. 

We  clarified  in  the  November  1998 
telehealth  final  rule  that  these 
provisions  only  apply  to 
teleconsultation  services.  Under 
Medicare,  a  teleconsultation  is  a 
consiUtation  service  delivered  via 
telemedicine.  These  services  are 
represented  by  CPT  codes  99241 
through  99275.  Diagnostic  ultrasound 


Federal  Register /Vol.  66.  No.  3 /Thursday.  January  4,  2001 /Rules  and  Regulations  931 


(CPT  code  76506)  on  the  other  hand,  is 
a  radiology  service  and  would  not  fdl 
within  the  purview  of  a  teleconsultation 
under  Medicare.  Therefore,  the  payment 
methodology  requiring  the  sharing  of 
payment  between  the  consulting  and 
referring  practitioners  would  not  apply 
to  diagnostic  ultrasound  services.  In  the 
case  of  diagnostic  ultrasoimd,  the 
physician  providing  the  interpretation 
of  the  image  typically  would  bill  for  the 
interpretation,  while  the  technical 
component  (that  is,  conducting  the  test) 
is  billed  by  the  practitioner  or  facility 
that  captured  the  ultrasound  image. 
Medicare  has  no  national  rule  stating 
that  the  professional  and  technical 
components  of  a  service,  including 
ultrasound  services,  must  be  billed  in  a 
"global"  manner.  In  fact,  in  the  annual 
update  to  the  physician  fee  schedule, 
separate  codes  for  the  professional 
component  as  well  as  the  technical 
component  of  a  service  are  listed, 
including  the  diagnostic  ultrasound 
codes.  Of  course,  in  those  cases  in 
which  there  is  no  technical  component, 
one  code  is  used  for  Medicare  payment 
and  billing. 

G.  Radiation  Therapy 

Section  1877(h)(6)(E)  of  the  Act 
includes  radiation  therapy  services  and 
supplies.  In  the  January  1998  proposed 
rule,  we  combined  radiation  therapy 
with  radiology  in  a  single  definition. 

Because  commenters  found  the 
combined  definition  to  be  confusing,  we 
are  amending  the  January  1998 
proposed  regulation  so  that  radiology 
services  and  radiation  therapy  services 
are  now  separate  categories  (as  in 
section  1877  of  the  Act  itself).  This 
change  makes  it  clear  that  the  two 
categories  are  actually  very  separate 
kinds  of  services.  We  are  basing  our 
definition  of  radiation  therapy  services 
and  supplies  on  section  1861{s)(4)  of  the 
Act.  This  provision  includes,  as 
"medical  and  other  health  services" 
covered  by  Medicare,  "x-ray,  radium, 
and  radioactive  isotope  therapy, 
including  materials  and  services  of 
technicians."  However,  we  want  to 
clarify  that,  for  physician  referral 
purposes,  the  list  of  codes  that  defines 
"radiation  therapy  services  and 
supplies"  in  Phase  I  of  this  rulemaking 
does  not  include  nuclear  medicine 
services.  While  nuclear  medicine 
involves  the  injection  of  radioactive 
isotopes  direcUy  into  a  patient's 
bloodstream,  these  services  are  not 
generally  regarded  as  radiation  therapy, 
they  involve  different  equipment  and 
procedures,  and  physicians  who 
provide  nuclear  medicine  have  a 
separate  certification.  We  have  included 
in  the  attachment  to  this  final  rule  a  Ust 


of  codes  that  will  define  radiation 
therapy  services  and  supplies.  This  list 
will  be  updated  and  reprinted  in  full 
annually  as  part  of  the  physician  fee 
schedule. 

Comment:  A  commenter  noted  that 
because  the  January  1998  proposed 
regulations  bundle  radiology  services 
and  radiation  therapy  and  supplies  into 
a  single  category  of  DHS,  the 
professional  component  of  radiation 
therapy  services  has  also  been  included 
within  the  definition  of  DHS.  The 
commenter  stated  that  some  radiation 
oncologists  would  effectively  be 
precluded  from  being  paid  on  a 
productivity  basis  for  their  services, 
given  that  virtually  all  of  the 
professional  services  that  some 
physicians  perform  are  radiation 
therapy  services  for  Medicare  patients. 
The  commenter  believes  that  the 
Congress  did  not  intend  this  result. 

Response:  The  law  excludes  from  the 
definition  of  a  "referral"  any  request  by 
a  radiation  oncologist  for  radiation 
therapy  if  these  services  are  furnished 
by  (or  under  the  supervision  of)  the 
radiation  oncologist  pursuant  to  a 
consultation  requested  by  another 
physician.  In  addition,  we  are  amending 
the  definition  of  a  "referral"  to  exclude 
any  professional  components  personally 
performed  by  referring  physicians 
themselves.  Together,  these  provisions 
should  largely  address  the  commenter's 
concerns. 

Comment:  Several  commenters 
recommended  that  we  exclude  prostate 
brachytherapy  from  the  definition  of 
radiation  therapy.  Prostate 
brachytherapy  is  the  placement  of 
radioactive  sources  into  the  prostate, 
through  ultrasound  guidance,  for  the 
purpose  of  treating  prostate  cancer.  The 
commenters  argued  that  this  procedure 
should  be  excluded  because  it  is 
performed  once  and  is  only  performed 
on  persons  with  a  biopsy-proven 
diagnosis  of  prostate  cancer.  They 
advocated  the  use  of  physician 
ownership  of  brachytherapy  facilities 
and  equipment  because  it  means  that 
the  urologists  and  radiation  oncologists 
involved  are  actually  performing  the 
procedure  themselves  in  a  facility 
contracting  with  those  physicians.  The 
design  of  this  model  includes  the 
supervision  of  every  case  by  an 
experienced  brachytherapist  present  in 
the  operating  room.  According  to  the 
commenter,  physician  ownership  of  the 
equipment  also  ensures  quality  of 
physician  education  and  of  surgical 
technique. 

The  conunenters  asserted  that  we 
should  allow  multiple  physicians  to 
own  brachytherapy  equipment  because 
centralized  planning  for  radiation 


physics  results  in  all  cases  being 
planned  in  a  controlled  and  uniform 
fashion.  Uniformity  eliminates  many 
empirical  physician  decisions  that  in 
the  past  led  to  dosimetry  errors.  In 
addition,  having  two  or  more  physicians 
owning  the  equipment  encourages 
reporting  of  outcome  data  collection  to 
a  central  agency,  resulting  in  a 
continuous  and  rapid  review  of 
treatment  results  and  complications. 
Conunenters  pointed  out  that  experts 
have  published  restrictive  dose 
guidelines  for  the  various  stages  of 
prostate  cancer  treated  with 
brachytherapy,  so  there  is  no  risk  of 
overutilization.  Also,  brachytherapy  is 
less  expensive  and  has  a  lower 
complication  rate  than  the  other  forms 
of  treatment  (radical  prostatectomy  or 
external  beam  radiation  therapy). 

The  commenters  believe  that  because 
of  all  of  these  factors  the  procedure  has 
little  potential  for  program  or  patient 
abuse  and  should  be  exempt  from  the 
physician  self-referral  prohibition. 

Response:  We  are  aware  of  no  logical 
or  empirical  evidence  that  physician 
ownership  improves  quality  of  services 
or  physicians'  skills.  On  the  other  hand, 
brachytherapy  is  one  of  several  therapy 
options  for  certain  prostate  conditions. 
We  believe  that  ownership  of  a 
brachytherapy  center  by  urologists 
could  well  influence  their 
recommended  therapy  and,  therefore, 
afi^ect  utilization.  In  short,  the 
relationship  is  exactly  the  type  of 
financial  relationship  section  1877  of 
the  Act  is  intended  to  address.  The  law 
excludes  from  the  definition  of  a 
"referral"  any  request  by  a  radiation 
oncologist  for  radiation  therapy  if  these 
services  are  furnished  by  (or  under  the 
supervision  of)  the  radiation  oncologist 
pursuant  to  a  consultation  requested  by 
another  physician.  In  addition,  we  have 
amended  the  definition  of  a  "referral"  to 
exclude  any  professional  components 
performed  by  referring  physicians 
themselves. 

H.  Durable  Medical  Equipment  (DhfE) 

In  §411.351  of  the  January  1998 
proposed  rule,  we  defined  DME  as 
having  the  meaning  given  in  section 
1861(n)  of  the  Act  and  §  414.202 
(Definitions).  In  the  preamble  to  the 
January  1998  proposed  rule  {63  FR  1677 
through  1678),  we  offered  explanations 
of  the  terms  and  a  list  of  the  general 
DME  categories.  However,  we  stated  in 
the  preamble  (63  FR  1677)  that  because 
the  number  of  items  considered  to  be 
DME  was  so  extensive,  we  could  not  in 
the  proposed  rule  identify  all  of  them. 
Commenters  were  concerned  about  our 
failure  to  articulate  a  "bright-line" 
definition  of  DME.  The  commenters 
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stated  that  if  we  could  not  do  that, 
physicians  would  have  to  assume  that 
the  dispensing  of  all  DME  falls  under 
the  referral  prohibition. 

The  most  frequent  complaint  was  the 
difficxdty  the  commenters  had  in 
determining  whether  a  given  item  was 
DME  or  a  prosthetic,  prosthetic  device 
or  orthotic.  (The  distinction  is 
significant  since  undw  section 
1877(b)(2)  of  the  Act  prosthetics, 
prosthetic  devices,  and  orthotics  may  be 
provided  to  a  patient  by  a  physician 
under  the  in-office  ancillary  services 
exception,  while  DME  (other  than 
infusion  pumps)  cannot.)  The  easiest 
way  to  determine  the  proper 
classification  of  an  item  is  to  consult  the 
Durable  Medical  Equipment, 
Prosthetics/Orthotics,  and  Supplies 
(DMEPOS)  fee  schedule,  which  is 
updated  quarterly  and  available  on  the 
internet  imder  HCFA's  pubUc  use  files 
(www.hcfa.gov/stats/pufiles.htm). 
Under  the  DMEPOS  fee  schedule,  items 
are  identified  by  their  HCPCS  code  and 
also  include  a  category  designation  that 
identifies  whether  the  item  is  DME, 
prosthetics,  orthotics,  or  prosthetic 
devices.  DME  items  include  the 
following  categories: 
CR.  capped  rental  DME. 
FS.  DME  requiring  frequent  and 
substantial  servicing. 

IN.  inexpensive  or  routinely 
purchased  DME. 
OX.  oxygen  and  oxygen  equipment 
SU,  DME  supplies. 
TE,  transcutaneous  electrical  (or 
electronic)  nerve  stimulator. 

Additionally,  DME  includes  the 
HCPCS  code  El 399.  This  code  covers  a 
nimiber  of  miscellaneous  DME  items, 
but  does  not  ap|}ear  on  HCFA's  national 
fee  schedule.  Each  DMERC  (regional 
DME  carrier)  is  responsible  for  creating 
a  fee  schedule  for  individual  items  that 
are  not  included  on  HCFA's  fee 
schedule. 

We  note  that  Phase  I  of  this 
rulemaking  does  not  change  existing 
definitions  for  DME,  prosthetics, 
prosthetic  devices,  or  orthotics.  Thus, 
the  existing  classification  of  an  item 
(that  is,  its  classification  as  either  DME, 
prosthetic,  prosthetic  device,  or 
orthotic)  wUl  remain  the  same. 
In  smn,  if,  after  reviewing  the 
definitions  and  accompanying 
explanations  that  we  provided  in  the 
January  1998  proposed  rule,  as  well  as 
the  DMEPOS  fee  schedule  and  the 
HCPCS  codes  covering  miscellaneous 
items,  physicians  and  their  staffs  still 
have  questions  about  whether  a  specific 
item  is  considered  to  be  DME,  we  would 
suggest  that  they  contact  their  local 
carrier  or  DMERC  for  clarification. 


Comment:  One  commenter  asked  for 
clarification  on  whether  prosthetic  and 
orthotic  devices  that  seem  to  meet  the 
criteria  for  DME  are  considered  DME 
supplies  and  whether  they  could  be 
provided  under  the  in-office  ancillary 
services  exception.  The  commenter 
expressed  some  confusion  regarding 
whether  crutches  are  DME  or  a 
prosthetic  or  orthotic  device. 

Response:  The  categories  of 
prosthetics,  orthotics,  prosthetic  devices 
or  DME  are  mutually  exclusive;  no  item 
can  fall  into  more  than  one  of  these 
categories.  If  individuals  are  concerned 
about  a  particular  type  of  equipment  or 
a  supply,  we  would  suggest  that  they 
review  the  HCPCS  codes  or  DMEPOS 
fee  schedule  or  contact  their  local 
carrier  or  DMERC  for  clarification. 
Again,  we  note  that  DMERCs  process 
more  than  DME  claims.  They  also  are 
responsible  for  claims  for  other  types  of 
devices  and  supplies.  Crutches  are 
DME. 

Comment:  A  commenter 
recommended  that  we  exempt  crutches 
from  the  definition  of  DME.  The 
commenter  suggested  that  crutches  are 
provided  as  peripheral  parts  of  a  major 
service  (that  is,  a  diagnosis  of  a  broken 
leg)  and  that  it  is  unlikely  a  physician 
would  over-prescribe  crutches  for  a 
diagnosis  of  a  broken  leg  just  so  that  the 
physician  can  bill  for  the  crutches.  The 
commenter  believes  that  having  the 
physician  provide  the  crutches  and 
instruct  the  patient  on  how  to  use  them 
helps  to  prevent  further  damage  to  the 
patient  and  is  essential  to  good  patient 
care. 

Response:  We  believe  that  crutches 
are  clearly  DME  and  therefore  DHS 
under  section  1877(h)(6)(F)  of  the  Act. 
As  we  stated  in  the  January  1998 
proposed  rule,  although  we  cannot 
justify  excluding  crutches  as  a 
designated  healdi  service,  we  recognize 
that  including  crutches  could  greafly 
inconvenience  patients  if  physicians 
were  barred  from  providing  diem  to 
patients  who  need  them  to  ambulate 
following  treatment  for  an  injury  or  an 
incapacitating  procedure.  For  this 
reason,  we  proposed  expanding  the  in- 
office  ancillary  services  exception  to 
cover  crutches  when  furnished  in  a 
manner  that  meets  the  in-office  ancillary 
services  exception  requirements  and  in 
which  the  physician  realizes  no  direct 
or  indirect  profit  from  furnishing  the 
crutches.  We  have  adopted  the  proposal 
in  an  expanded  and  modified  form — 
without  the  proposed  profit 
restriction — as  descrihed  in  section 
VI.B.l  of  this  jpreamble. 

Comment:  Several  commenters 
opposed  the  inclusion  of  DME  as  a 
designated  health  service  and  argued 


that  the  inclusion  of  DME  will  result  in 
additional  delays  in  treatment  and 
barriers  to  access  for  the  nation's  poor 
and  elderly  populations.  Two  of  the 
commenters  luged  us  to  support  a 
legislative  change  to  remove  DME  from 
the  DHS  hst,  while  others  urged  us  to 
revise  the  January  1998  proposed  rule  to 
remove  DME  entirely  as  a  designated 
health  service.  Those  commenters 
argued  that  when  DME  is  furnished  as 
an  in-office  service,  it  has  not  been 
associated  with  program  abuse  and 
offers  little  or  no  opportunity  for 
overutilization.  One  of  the  commenters 
contended  that  an  unintended  effect  of 
the  inclusion  of  DME  on  the  DHS  list 
would  be  underutilization,  because 
physicians  would  be  prohibited  from 
furnishing  DME  in  their  offices. 

Response:  We  believe  that  we  cannot 
create  a  separate  exception  for  DME 
because  we  cannot  guarantee  that  such 
an  exception  would  always  be  &"ee  from 
program  or  patient  abuse.  The  Congress 
explicitly  included  DME  as  a  designated 
health  service  in  section  1877(h)(6)(F)  of 
the  Act;  we  have  no  authority  to  vitiate 
that  judgment.  We  note  that  physicians 
would  only  be  prohibited  from 
furnishing  DME  services  when  they 
have  an  imexcepted  financial 
relationship  with  the  DME  supplier. 
Moreover,  although  we  are  not  removing 
DME  from  the  list  of  DHS.  we  are 
substantially  revising  the  manner  in 
which  the  in-office  ancillary  services 
exception  applies  to  DME.  "These 
changes  will  expand  the  provision  of 
DME  imder  the  in-office  ancillary 
services  exception  as  detailed  in  section 
VI.B.l  of  this  preamble. 

/.  Parenteral  and  Enteral  Nutrients, 
Equipment  and  Supplies 

Section  1877(h)(6)(G)  of  the  Act 
includes  as  DHS  the  category  of 
parenteral  and  enteral  nutrients, 
equipment,  and  supplies  (PEN).  Enteral 
and  parenteral  therapy  as  a  Medicare 
Part  B  benefit  is  provided  under  the 
prosthetic  device  benefit  provision  in 
section  1861(s)(8)  of  Uie  Act.  The 
regulations  cover  prosthetic  devices  in 
§410.36  (Medical  suppliers,  appliances, 
and  devices:  Scope),  paragraph  (a)(2). 
Details  for  entered  and  parenteral 
therapy  are  set  forth  in  section  65-10, 
"Enteral  and  Parenteral  Nutritional 
Therapy  Covered  as  Prosthetic  Device," 
of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6).  When  the  coverage 
requirements  for  enteral  or  parenteral 
nutritional  therapy  are  met,  Medicare 
also  covers  related  supplies,  equipment, 
and  nutrients. 

We  proposed  in  §411.351  of  the 
January  1998  rule  to  define  "enteral 
nutrients,  equipment,  and  supplies"  as 
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items  and  supplies  needed  to  provide 
enteral  nutrition  to  a  patient  with  a 
functioning  gastrointestinal  tract  who, 
due  to  pathology  to  or  nonfunction  of 
the  structures  that  normally  permit  food 
to  reach  the  digestive  tract,  cannot 
maintain  weight  and  strength 
commensurate  with  his  or  her  general 
condition.  (See  section  65-10,  "Enteral 
and  Parenteral  Nutritional  Therapy 
Covered  as  I^sthetic  Device."  of  the 
Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6)  for  additional 
information.) 

We  proposed  in  §411.351  to  define 
"parenteral  nutrients,  equipment,  and 
suppUes"  as  items  and  supplies  needed 
to  provide  nutriment  to  a  patient  with 
permanent,  severe  pathology  of  the 
alimentary  tract  that  does  not  allow 
absorption  of  sufficient  nutrients  to 
maintain  strength  commensurate  with 
the  patient's  general  condition,  as 
described  in  section  65-10.  "Enteral  and 
Parenteral  Nutritional  Therapy  Covered 
as  Prosthetic  Device."  of  the  Medicare 
Coverage  Issues  Manual  (HCFA  Pub.  6). 

We  are  clarifying  in  Phase  I  of  this 
rulemaking  that  this  category  includes 
all  HCPCS  level  2  codes  for  these 
services.  We  believe  this  list  will 
address  any  uncertainties  that 
physicians  and  providers  might  have 
about  what  constitutes  PEN.  and  is 
consistent  with  our  definition  in  the 
proposed  rule. 

We  also  pointed  out  in  the  preamble 
to  the  January  1998  proposed  rule  that, 
like  DME.  section  1877ft))(2)  of  the  Act 
specifically  excludes  PEN  as  services 
that  can  qualify  for  the  in-office 
ancillary  services  exception. 

Comment:  A  physician  representing 
himself  and  an  infiision  therapy 
association  asserted  that  physicians 
should  be  allowed  to  prescribe,  provide, 
and  be  reimbursed  for  parenteral 
nutrition  for  their  owti  patients  as  an 
extension  of  their  practices.  The 
commenter  asserted  that  there  has  been 
no  evidence  of  abuse,  while  there  have 
been  major  problems  with  fraud  and 
abuse  and  excessive  profits  by 
nonphysician  home  infusion  providers, 
which  function  essentially  without 
physician  control  and  minimal  input 
fit)m  physicicms.  The  commenter 
believes  that  because  patients  with 
increasingly  complex  medical  problems 
are  sent  home  earlier  from  the  hospital, 
the  role  of  the  physician  office-based 
model  is  increasingly  important.  The 
January  1998  proposed  referral 
regulations,  the  payment  schedule  for 
medications,  and  the  restriction  on 
physician  reimbiu-sement  for 
ambulatory  infusion  pumps  all 
discourage  a  physician's  involvement  in 
these  services. 


Response:  Section  1877  of  the  Act 
does  not  prohibit  physicians  from 
prescribing  enteral  and  parenteral 
nutrition  for  their  own  patients;  nor 
does  it  prohibit  infusion  companies 
from  contracting  with  expert  or 
knowledgeable  physicians  for 
consulting  services  provided  the 
remuneration  is  fair  market  value  and 
does  not  take  into  accoimt  referrals  or 
other  business  between  the  parties. 
Section  1877  of  the  Act  does,  however, 
prohibit  a  physician  from  furnishing 
enteral  and  parenteral  nutrition  in  his  or 
her  own  office  and  billing  for  it  imless 
the  physician's  arrangement  qualifies 
for  an  exception,  such  as  the  rural 
provider  exception  in  section  1877(d)(2) 
of  the  Act.  The  Congress  specffically 
excluded  the  provision  of  enteral  and 
parenteral  nutrition  and  durable 
medical  equipment  (DME,  other  than 
infusion  pimips)  from  the  in-office 
ancillary  services  exception  in  section 
1877(b)(2}oftheAct. 

We  have  the  authority  to  create 
additional  exceptions  to  the  referral 
prohibition  for  financial  relationships 
under  section  1877(b)(4)  of  the  Act,  but 
only  if  we  determine  that  there  is  no 
risk  of  program  or  patient  abuse. 
However,  we  believe  that  physicians 
could  potentially  over-prescribe 
parenteral  nutrition  if  they  have  the 
financial  incentive  to  do  so. 

We  only  cover  parenteral  nutrition 
when  there  is  a  permanent  need  (except 
when  covered  under  the  home  health 
benefit).  (See  the  Medicare  Coverage 
Issues  Manual  (HCFA  Pub.  6),  section 
65-10.  "Enteral  and  Parenteral 
Nutritional  Therapy  Covered  as 
Prosthetic  Device."  for  additional 
information.  Because  coverage  of 
nutritional  therapy  as  a  Part  B  benefit  is 
provided  imder  the  prosthetic  device 
benefit  provision,  the  patient  must  have 
a  permanently  inoperative  internal  body 
organ  or  function.)  We  see  no  reason 
why  a  patient  should  have  to  go  to  a 
physician's  office  regularly  to  receive 
parenteral  nutrition.  Medicare  already 
covers  parenteral  nutrition  delivered  in 
the  home  through  the  home  health 
benefit  or  the  prosthetic  device  benefit. 
Because  enteral  nutrition  is  widely 
available  through  grocery  stores,  drug 
stores,  and  other  retail  outlets,  we  see 
no  reason  why  a  patient  must  purchase 
enteral  nutrition  from  a  physician.  A 
patient  can  purchase  certain  more 
specialized  types  of  enteral  nutrition 
that  are  not  widely  available  from  a 
DME  supplier. 

If  a  patient  is  to  receive  nutrition  via 
an  infusion  pump,  the  in-office  ancillary 
services  exception  cannot  be  used  for 
the  furnishing  of  the  pump,  since  this 
exception  only  allows  physicians' 


offices  to  furnish  infusion  pumps  that 
are  DME.  See  section  VI.B.l  of  this 
preamble  for  more  details  about 
infusion  pumps.  (To  furnish  an  infusion 
pump  that  is  DME  for  use  in  the  home, 
a  physician  would  have  to  meet  all  of 
the  suppher  requirements  in  §  424.57.) 

As  for  the  commenter's  concerns 
about  the  payment  schedide  for 
medications,  that  issue  is  not  addressed 
by  the  physician  referral  regulation. 

/.  Prosthetics,  Orthotics,  and  Prosthetic 
Devices  and  Supplies 

Prosthetics,  orthotics,  and  prosthetic 
devices  and  suppUes  are  included  as 
DHS  under  section  1877(h)(6)(H)  of  the 
Act.  We  proposed  in  the  January  1998 
rule  to  define  "prosthetics"  at  §411.351 
as  artificial  legs,  arms,  and  eyes,  as 
described  in  section  1861(s)(9)  of  the 
Act.  We  defined  "orthotics"  as  leg,  arm. 
back,  and  neck  braces,  as  listed  in 
section  1861{s)(9)  of  die  Act.  We 
proposed  to  define  a  "prosthetic  device" 
as  a  device  (other  than  a  dental  device) 
listed  in  section  1861(s)(8)  of  the  Act 
that  replaces  all  or  part  of  an  internal 
body  organ,  including  colostomy  bags 
and  including  one  pair  of  conventional 
eyeglasses  or  contact  lenses  furnished 
subsequent  to  each  cataract  surgery  with 
insertion  of  an  intraocular  lens,  as  well 
as  services  necessary  to  design  the 
device,  select  materials  and 
components,  measure,  fit,  and  align  the 
device,  and  instruct  patients  in  its 
proper  usage.  We  proposed  defining 
"prosthetic  supplies"  as  "supplies  that 
are  necessary  for  the  effective  use  of  a 
prosthetic  device  (including  supplies 
directly  related  to  colostomy  care)." 

We  are  clarifying  in  Phase  I  of  this 
rulemaking  that  this  category  includes 
all  HCPCS  level  2  codes  for  Uiese 
services  that  are  covered  under 
Medicare.  Physicians  and  other  persons 
can  readily  determine  the  classification 
of  an  item  by  consulting  the  DMEPOS 
fee  schedule.  However,  as  with  DME, 
there  are  several  specific  HCPCS  codes 
representing  miscellaneous  items 
classified  as  prosthetics,  orthotics,  or 
prosthetic  devices  that  do  not  appear  in 
the  fee  schedule. 

We  explained  in  the  preamble  of  the 
January  1998  proposed  rule  (63  FR 
1678)  that  Medicare  regards  intraocular 
lenses  (lOLs)  used  as  part  of  cataract 
surgery  as  prosthetic  devices.  We  also 
stated  in  the  preamble  that  if  these 
lenses  are  implanted  in  an  ASC,  they 
woidd  be  covered  under  the  ASC 
payment  rate  and  would  have  been 
excluded  under  the  exception  we 
proposed  to  create  in  §  411.355(d).  As 
explained  above,  we  are  no  longer 
considering  DHS  that  are  included  in  a 
bundled  ASC  payment  to  be  DHS. 
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Accordingly,  when  an  lOL  is  included 
in  an  ASC  bundled  payment  rate,  it  will 
not  be  considered  to  be  a  designated 
health  service. 

We  are  also  addressing  a  number  of 
commenters'  requests  by  creating 
exceptions  (through  our  authority  under 
section  1877(b)(4)  of  the  Act)  for 
prosthetic  devices  that  are  implanted  in 
a  Medicare-certified  ASC  and  for 
eyeglasses  or  contact  lenses  that  are 
prescribed  after  cataract  surgery.  We 
explain  o\a  reasons  for  these  exceptions 
in  our  responses  to  specific  comments. 
Comment:  One  conunenter  asserted 
that  the  final  rule  should  allow 
physicians  to  provide  durable  medical 
equipment,  orthotics,  and  prosthetics 
directly  to  patients  when  they  are 
medically  necessary.  Physicians 
currently  supply  splints,  braces,  or  other 
devices  directly  to  patients  who  have 
injuries,  thereby  ensuring  that  the 
patient  gets  the  appropriate  device,  that 
the  item  is  properly  fitted,  and  that  the 
patient  is  properly  instructed  in  its  use. 
To  require  a  patient  with  an  injury  to 
leave  the  office,  go  to  a  DME  supplier, 
purchase  the  necessary  equipment,  and 
retmn  to  the  physician's  office  for  fitting 
or  placement  and  instructions  on  use. 
would  be  imwise.  inconvenient,  and 
could  frequently  cause  unnecessary 
pain  or  further  injury. 

Response:  The  splints,  casts,  and 
other  devices  used  to  treat  fractures  and 
dislocations  the  commenter  mentions 
are  covered  under  section  1861{s)(5)  of 
the  Act,  a  benefit  category  that  is 
different  from  the  benefit  categories  that 
include  DME,  prosthetics,  orthotics,  and 
prosthetic  devices.  They  are  therefore 
not  DHS  vmder  section  1877(h)(6)  of  the 
Act.  Leg,  arm.  back,  and  neck  braces  are 
considered  to  be  "orthotics"  and  are 
thus  included  as  DHS.  These  can  be 
provided  by  a  physician  within  his  or 
her  own  practice  under  the  in-office 
ancillary  services  exception  in  section 
1877(b)(2)  of  the  Act.  which  excepts  a 
physician's  referral  if  the  services  meet 
certain  supervision,  location,  and  billing 
requirements.  This  exception  could 
apply  to  referrals  for  any  prosthetics, 
orthotics,  or  prosthetic  devices.  As 
modified  by  these  regulations,  the  in- 
office  ancillary  exception  could  also 
apply  to  referrals  for  certain  DME 
services.  (See  section  VI.B.l  of  this 
preamble.) 

Comment:  A  number  of  commenters 
favored  our  proposal  to  exclude  lOLs 
implanted  dining  cataract  surgery 
performed  in  an  ASC  because  the  lOLs 
are  included  in  the  ASC  payment  rate. 
The  commenters  asserted  that  a 
substantial  number  of  ASCs  are  owned 
by  the  physicians  who  perform  surgical 
procedures  in  them  and  that  these' 


physicians  are  not  members  of  one 
group  practice.  The  commenters  see  the 
ASCs  as  an  extension  of  the  physician's 
own  office  and  believe  they  provide  a 
high  quality,  low  cost  setting  for 
outpatient  surgery. 

Commenters  requested  that  we 
exempt  frtim  the  physician  self-referral 
prohibition  other  prosthetic  devices 
implanted  in  conjunction  with  surgical 
procedures  because  the  provision  of  the 
prosthetic  devices  is  incidental  to  the 
provision  of  ASC  facility  services, 
which  are  exempt  from  the  physician 
self-referral  prohibition.  The  commenter 
asserted  that,  as  we  noted  in  the  January 
1998  proposed  rule,  a  physician  would 
not  imnecessarily  subject  patients  to  a 
surgical  procedm-e  to  profit  from  the 
implant.  In  addition,  there  is  no  risk  of 
program  abuse  because  the  Medicare 
payment  for  prosthetic  devices 
implanted  in  conjunction  with  ASC 
facility  services  is  limited  to  the  lower 
of  the  actual  charge  for  the  device  or  a 
fee  schedule  amount.  Commenters 
emphasized  that  the  use  of  implanted 
prosthetic  devices  in  reconstructive 
surgery  is  immensely  beneficial  to 
patients. 

Response:  We  agree  with  the 
commenters  that  all  prosthetic  devices 
implanted  in  a  Medicare-certified  ASC 
by  the  referring  physician  or  a  member 
of  the  referring  physician's  group 
practice  should  be  excluded.  We  have 
chosen  this  position  because,  if 
surgeons  refer  to  an  ASC  in  which  they 
have  an  ownership  interest,  there  will, 
in  many  cases,  be  no  exception  that 
would  apply  to  their  financial 
relationship  with  the  ASC.  Implanted 
prosthetic  devices,  implanted 
prosthetics,  and  implanted  DME  are  not 
included  in  the  bundled  ASC  payment 
rate  and  thus  would  retain  their 
character  as  DHS  even  when  implanted 
in  an  ASC.  As  a  practical  matter,  the 
absence  of  an  exception  for  all  of  these 
items  implanted  in  ASCs  is  Ukely  to 
result  in  these  procedures  moving  to 
more  costly  hospital  outpatient  settings. 
We  believe  that  the  exclusion  of  these 
implants  fit)m  the  reach  of  section  1877 
of  the  Act  (using  our  authority  imder 
section  1877(b)(4))  will  not  increase  the 
risk  of  overutilization  beyond  what  is 
already  presented  by  the  surgeon's  Part 
B  physician  fee  and  is  consistent  with 
the  Congress's  decision  not  to  include 
ambulatory  siugical  services  as  a 
specific  designated  health  service.  We 
are  specifically  providing  that  the 
exception  does  not  protect  items 
implanted  in  other  settings.  Nor  does  it 
protect  arrangements  between 
physicians  and  manufacturers  or 
distributors  of  implants  where  the 
manufactiirers  or  distributors  furnish 


DHS.  for  example,  through  subsidiaries 
or  affiliates.  We  are  providing  that  the 
arrangement  for  the  provision  of  the 
implant  in  the  ASC  may  not  violate  the 
anti-kickback  statute  and  all  billing  and 
claims  submission  must  be  proper. 

Comment:  Some  commenters 
recommended  that  we  exclude  some  or 
all  implants  to  assvue  that  there  is  no 
chilling  of  the  ability  and  opportunity  of 
Medicare  patients  to  obtain  the  most 
appropriate  and  up  to  date  technology 
that  will  be  both  effective  and  cost 
efficient.  In  addition,  commenters 
pointed  out  that  invasive  surgery  always 
entails  a  risk  to  the  patient  and  is  not 
undertaken  without  a  physician 
seriously  evaluating  that  risk  in  relation 
to  the  therapeutic  or  diagnostic  benefit 
likely  to  be  brought  by  the  device  to  be 
implanted  and  determining  what 
specialized  model  and  brand  of  device 
will  be  most  effective.  Commenters 
believe  that  including  implants  in  the 
definition  of  prosthetic  devices  will 
have  the  comiterproductive  effect  of 
preventing  surgeons  bom.  p.-irticipating 
in  research  and  development  of  these 
products,  thereby  curtailing  research 
activity  and  blimting  futiu« 
development.  This  chilling  effect  would 
dramatically  affect  the  quality  of  patient 
life  and  severely  limit  progress  in 
reducing  the  cost  to  patients. 

Response:  Surgeons  should  be  able  to 
provide  implants  to  their  patients  in  any 
appropriate  setting  by  meeting 
exceptions  to  the  physician  self-referral 
law.  As  we  described  in  responses  to 
earUer  comments,  we  are  creating  an 
exception  for  implants  that  are 
performed  in  Medicare-certified  ASCs. 
As  to  implants  in  other  settings  or  those 
in  ASCs  that  do  not  meet  the  new 
exception,  other  exceptions  may  still 
apply.  Physicians  who  perform  implants 
within  their  own  practices  may  be  able 
to  use  the  in-office  ancillary  services 
exception  in  section  1877(b)(2)  of  the 
Act,  which  is  discussed  in  section 
VI.B.l  of  this  preamble.  If  a  physician 
performs  the  siugery  in  a  hospital,  and 
the  hospital  bills  for  the  implant,  the 
service  would  be  a  designated  hospital 
service,  regardless  of  whether  the 
implant  is  a  prosthetic  or  prosthetic 
device.  In  these  cases,  any  financial 
relationship  between  the  physician  and 
the  hospital  would  have  to  fit  in  an 
exception  or  the  physician  could  not 
perform  the  surgery,  much  less  the 
implant,  since  all  hospital  services  are 
DHS.  There  are  several  exceptions  that 
apply  to  referrals  for  hospital  services. 

"The  commenters  seem  to  be  under  the 
misapprehension  that  section  1877  of 
the  Act  would  prevent  financial 
relationships  between  the  manufactiuer 
of  an  implant  and  a  physician.  These 
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financial  relationships  would  not  be 
subject  to  section  1877  of  the  Act  unless 
the  manufacturer  were  an  entity  that 
bills  Medicare  directly.  However, 
arrangements  between  physicians  and 
manufacturers  may  be  problematic 
under  other  legal  authorities,  including, 
for  example,  the  Federal  anti-kickback 
statute. 

Comment:  One  commenter  believes 
that  we  should  not  interpret  the 
definition  of  prosthetics,  orthotics,  and 
prosthetic  devices  and  supplies  for 
physician  referral  purposes  to  include 
hip  and  knee  implants.  The  commenter 
believes  that  hip  and  knee  implants  do 
not  fall  within  die  definitions  of 
prosthetics,  orthotics,  and  prosthetic 
devices  and  supplies  that  we  included 
in  the  January  1998  proposed  rule.  The 
commenter  pointed  out  that 
"prosthetics"  is  defined  as  artificial 
legs,  arms,' and  eyes,  that  "orthotics"  is 
defined  as  leg,  arm.  back  and  neck 
braces,  and  "prosthetic  devices"  is 
defined  as  devices  that  replace  all  or 
part  of  an  internal  body  organ.  The 
commenter  believes  that  hip  and  knee 
replacements  do  not  fall  imder  any  of 
these  categories. 

The  commenter  further  stated  that,  if 
hip  and  knee  implants  are  somehow 
considered  as  prosthetic  devices  under 
Medicare,  they  should  be  excluded  fit)m 
the  referral  prohibition  on  the  basis  that 
they  are  only  a  component  of  a  primary 
surgical  procedure  meant  to  repair 
damaged  or  painful  joints.  The 
commenter  believes  physicians  will  not 
ask  patients  to  undergo  painful  and 
debilitating  surgery  for  Uie  sake  of 
implanting  an  unnecessary  artificial 
knee  or  hip  implant.  Also,  if  these  items 
are  billed  as  part  of  the  hospital 
diagnosis-related  group  (DRG)  payment 
for  a  surgical  procedure,  there  is  no 
financial  incentive  to  use  more  costly  or 
unnecessary  implants  and  there  is  no 
increased  cost  to  the  program  if  one 
implant  is  chosen  over  another. 

Response:  Knee  implants  are 
considered  to  be  "prosthetics."  They  are 
components  of  the  artificial  legs  that  are 
identified  as  prosthetics  imder  section 
1861(s){9)  of  the  Act.  Artificial  hips  are 
only  furnished  to  hospital  inpatients 
under  Medicare  Part  A,  so  we  consider 
them  to  be  a  component  of  an  inpatient 
hospital  service.  If  a  physician  sends  a 
patient  to  a  hospital  for  a  hip  or  knee 
implant  or  the  insertion  of  a  prosthetic 
device,  all  the  services  billed  by  the 
hospital  would  qualify  as  DHS  under 
section  1877(h)(6)(K)  of  the  Act  because 
they  are  "inpatient  or  outpatient 
hospital  services."  The  implants  would 
therefore  be  subject  to  the  physician 
self-referral  law,  even  if  we  excluded 
them  from  the  separate  category  of 


"prosthetics,  orthotics,  or  prosthetic 
devices  and  supplies." 

Comment:  A  commenter  asserted  that 
we  should  exclude  cochlear  implants 
from  the  definition  of  prosthetic 
devices.  In  the  January  1998  proposed 
rule,  we  had  indicated  oiu-  concern  that 
a  physician  would  choose  a  particular 
device  because  he  or  she  had  supplied 
it  to  the  ASC  where  the  patient's 
implant  surgery  was  performed  or 
because  the  physician  receives  money 
from  a  supplier  for  ordering  the 
particular  device.  The  commenter  stated 
that  the  professional  association  he 
represents  is  unaware  of  any  abuses  in 
this  area  and,  if  there  were  abuses,  they 
would  be  subject  to  the  anti-kickback 
law. 

Another  commenter  from  an 
association  of  audiologists  agreed  with 
us  that  cochlear  implants  are  a  type  of 
prosthetic  device  that  is  properly  within 
the  scope  of  the  proposed  rule.  The 
commenter  regards  a  cochlear  implant 
as  clearly  being  a  prosthetic  device 
because  it  replaces  all  or  part  of  an 
internal  body  organ.  A  cochlear  implant 
is  an  electronic  device  specifically 
designed  to  replace  the  function  of  a 
damaged  cochlea. 

Response:  We  agree  with  the  second 
conunenter  that  cochlear  implants  are 
covered  as  prosthetic  devices  under 
Medicare  and  are  categorized  as  such  in 
the  CPT  codes  in  the  attachment  to  this 
final  rule.  As  noted  above,  we  are 
excepting  all  implants  performed  in  a 
Medicare-certified  ASC  by  the  referring 
physician  or  a  member  of  the  referring 
physician's  group  practice,  subject  to 
certain  conditions  set 'forth  in  the 
exception. 

Comment:  A  commenter  noted  that  in 
the  January  1998  proposed  rule  we 
stated  that  a  prosthetic  device  includes 
services  necessary  to  design  the  device, 
select  materials  and  components, 
measure,  fit,  and  align  the  device,  and 
instruct  patients  in  its  proper  usage.  The 
commenter  requested  that  we  expressly 
clarify  that  certain  services  provided  to 
patients  after  a  cochlear  implant  are 
subject  to  the  physician  self-referral 
provisions.  These  services  include 
device  mapping,  aural  rehabilitation 
programs  for  adults  to  enable  them  to 
learn  to  use  the  device,  and  aural 
habilitation  programs  for  children  to 
maximize  speech  and  language 
development. 

The  commenter  asserted  that  these 
postsurgical  services  are  provided  by 
audiologists  without  physician 
involvement  or  supervision  of  any  kind. 
In  addition,  the  commenter  stated  that 
cochlear  rehabilitation  services  are  not 
included  in  the  global  fee  for  cochlear 
implantation  surgery.  Instead,  these 


services  are  billed  under  a  unique  CPT 
code,  92510. 

Response:  The  Medicare  definition  of 
a  prosthetic  device  ordinarily  includes 
the  services  necessary  to  design  the 
device,  select  materials  and 
components,  measure,  fit,  and  align  the 
device,  and  instruct  patients  in  its 
proper  usage.  In  fact,  the  costs  of 
delivery,  fitting,  measuring  and 
instructing  the  patient  are  bundled  into 
the  fee  schedule  payment  amount  for 
not  only  prosthetic  devices,  but  for 
DME,  orthotics,  and  prosthetics  as  well. 
However,  cochlear  implants  are 
somewhat  unique.  Because  it  can  be 
particularly  difficult  for  a  patient  to 
learn  to  use  the  implant,  cochlear 
rehabilitation  services  are  categorized 
separately  as  speech-language  pathology 
services.  These  services  are  billed  under 
CPT  code  92510  (which  is  included  as 
a  PT  service  because  it  is  a  speech- 
language  pathology  service).  Therefore, 
all  of  these  services  qualify  as 
"designated  health  services,"  but  under 
different  categories. 

Comment:  A  commenter  pointed  out 
that  items  such  as  rib  belts,  slings,  and 
basic  braces  (those  not  custom-fitted) 
are  in  the  prosthetic/orthotic  section  of 
the  HCPCS.  The  commenter  asked 
whether  these  items  would  be 
considered  orthotics  or  DME,  since  the 
patient  would  be  wearing  the  item 
home.  The  commenter  believes  that,  in 
either  case,  it  would  be  inappropriate  to 
prevent  a  physician  from  supplying  and 
billing  for  these  items  when  the  patient 
has  come  to  the  office  with  an  injury. 
The  commenter  asserted  that  requiring  a 
patient  to  leave  the  physician's  office  to 
purchase  necessary  equipment  is 
inconvenient  and  unwise  because  it 
may  result  in  imnecessary  pain  or  injury 
to  the  patient. 

Response:  The  items  described  as  "rib 
belts"  and  "slings"  are  not  included  in 
any  DHS  category.  The  items  described 
as  "basic  braces"  are  orthotics.  Nothing 
in  Phase  I  of  this  rulemaking  moves  any 
item  or  device  from  one  coverage 
category  to  another  coverage  category.  If 
the  items  qualify  as  in-office  ancillary 
services  under  section  1877(b)(2)  of  the 
Act,  a  physician  who  supplies  them  in 
his  or  her  office  in  the  course  of  seeing 
a  patient  should  be  able  to  use  the  in- 
office  ancillary  services  exception  in 
order  to  provide  them  to  the  patient, 
even  if  the  patient  takes  the  items  home. 
We  regard  the  physician  as  "furnishing" 
an  item  in  his  or  her  office  if  the 
physician  dispenses  the  item  to  the 
patient  there. 

Comment:  Several  commenters  urged 
us  to  exclude  eyeglasses  and  contact 
lenses  from  the  definition  of  prosthetic 
devices.  Commenters  noted  that  there  is 
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no  incentive  to  overutilize  or  abuse  this 
benefit  because  we  acknowledge  that 
one  pair  of  conventional  eyeglasses  or 
contact  lenses  is  medically  necessary 
after  cataract  siu^ery;  Medicare  coverage 
is  limited  to  one  pair  of  conventional 
eyeglasses  or  contact  lenses;  and 
Medicare  payment  is  on  a  reasonable 
charge  basis. 

Response:  We  agree  with  the 
commenters  that  eyeglasses  and  contact 
lenses  should  be  excluded  from  the 
reach  of  section  1877  of  the  Act  for 
purposes  of  Medicare  referrals.  The 
Medicare  coverage  of  these  items  is 
unique  in  that  it  is  limited  to  one  pair 
of  either  item  after  each  cataract  surgery 
and  is  available  to  any  patient  who  has 
had  this  siugery.  In  that  respect,  the 
coverage  is  similar  to  the  coverage  of 
preventive  screening  services  that  are 
subject  to  frequency  limits,  as  discussed 
earlier  in  this  section.  In  addition,  the 
Medicare-approved  amount  of  payment 
does  not  vary  based  on  the  expense  of 
a  particular  pair  of  glasses  or  contact 
lenses.  Medicare  pays  fixed  amounts  for 
eyeglasses  and  contact  lenses  that  are 
single  focal,  and  fixed  amounts  for 
eyeglasses  and  contact  lenses  that  are 
bifocal.  In  simi,  we  see  little  opportimity 
or  incentive  for  a  physician  to  either 
imder  or  overutilize  these  items  in  the 
Medicare  program.  Accordingly,  we  are 
creating  a  new  exception  under  the 
authority  in  section  1877(b)(4)  of  the 
Act  for  eyeglasses  and  contact  lenses 
after  cataract  surgery.  Like  other  section 
1877(b)(4)  exceptions,  the  new 
exception  is  subject  to  there  being  no 
violation  of  the  anti-kickback  statute  or 
any  billing  or  claims  submission  law  or 
regulation. 

K.  Home  Health  Services 

In  the  January  1998  proposed  rule,  we 
proposed  to  define  home  health  services 
as  the  services  described  in  section 
1861(m)  of  the  Act  and  part  409,  subpart 
E.  We  included  in  the  preamble  to  that 
rule  (63  FR  1679),  a  discussion  of  how 
we  proposed  to  reconcile  section  1877 
of  the  Act  and  the  physician 
certification  requirements  for  home 
health  services  in  §  424.22 
(Requirements  for  home  health 
services),  paragraph  (d)  (Limitations  on 
the  performance  of  certification  and 
plan  of  treatment  functions).  In  that 
discussion,  we  explained  that  the  home 
health  agency  (HHA)  rule  and  its 
exceptions  have  been  superseded  by 
section  1877  of  the  Act.  Phase  I  of  this 
rulemaking  reflects  this  change.  Chir 
responses  to  comments  mostly  serve  to 
clarify  how  the  modified  home  hecdth 
rule  will  work. 

Comment:  Four  commenters 
supported  our  proposal  to  reconcile  the 


physician  self-referral  law  with  the 
physician  certification  requirements  for 
home  health  services  contained  in 
§  424.22(d),  One  commenter  specifically 
expressed  agreement  with  our  proposed 
position  that  the  exceptions  to  the 
physician  self-referral  law  would  also 
apply  to  physician  certification 
requirements  for  home  health  services. 
Another  commenter  specifically 
supported  the  proposed  changes  that 
would  eliminate  the  5  percent 
ownership  and  $25,000  financial  or 
contractual  relationship  limits  and 
replace  them  with  the  prohibition  on 
self-referral  contained  in  section  1877  of 
the  Act.  The  commenter  stated  that  this 
change  would  allow  HHAs  to  provide 
for  medical  oversight  by  a  salaried 
physician  as  permitted  under  the 
Medicare  hospice  benefit.  (We  believe 
that  commenter  meant  that  the  proposed 
elimination  of  the  $25,000  financial  or 
contractual  relationship  provision 
would  allow  an  HHA  to  pay  a  physician 
medical  director  more  than  $25,000  as 
long  as  the  HHA  meets  relevant 
ownership  and  compensation 
exceptions  described  in  the  proposed 
rule.)  Another  commenter  asked  that  we 
clarify  whether  the  current  $25,000 
limit  on  financial  or  contractual 
relationships  as  it  relates  to  medical 
directors  of  home  care  agencies  will  be 
removed. 

Response:  We  are  removing  the 
ciurent  5  percent  ownership  limit  and 
the  $25,000  limit  on  financial  or 
contractual  relationships  from 
§  424.22(d).  The  new  §  424.22(d) 
appears  exactly  as  we  proposed  it:  "The 
need  for  home  health  services  to  be 
provided  by  an  HHA  may  not  be 
certified  or  recertified,  and  a  plan  of 
treatment  may  not  be  established  and 
reviewed,  by  any  physician  who  has  a 
financial  relationship,  as  defined  in 
§411.351  of  this  chapter.  Definitions,' 
with  that  HHA,  unless  the  physician's 
relationship  meets  one  of  the  exceptions 
in  §§411.355  through  411.357  of  this 
chapter*   *  *."  The  elimination  of  the 
$25,000  financial  or  contractual 
relationship  provision  will  allow  an 
HHA  to  pay  a  physician  medical 
director  more  than  $25,000  as  long  as 
the  financial  relationship  meets  a 
relevant  ownership  or  compensation 
exception  under  section  1877  of  the  Act. 

Although  we  are  delaying  the 
effective  date  for  most  of  Phase  I  of  this 
rulemaking  for  1  year,  we  are  making 
the  change  in  §  424.22(d)  effective 
February  5,  2001.  Having  weighed  the 
alternatives,  we  beUeve  an  effective  date 
of  February  5,  2001  for  the  revision  of 
§  424.22(d)  is  desirable,  even  though  the 
revisions  to  §§411.355  and  411.357  will 
not  be  effective  until  later.  In  the 


interim,  the  references  to  §§  411.355  and 
411.357  will  cross-refer  to  the  statutory 
exceptions  set  forth  in  section  1877  of 
the  Act.  It  is  our  view  that  during  the 
interim  period,  the  exceptions  set  forth 
in  those  sections  would  apply  luider 
§  424.22(d)  for  services  other  than 
laboratory  services. 

Comment:  One  commenter  requested 
that  we  retain  the  provisions  in 
§  424.22(e)  (Exceptions  to  Umitations), 
(f)  (Procedures  for  classification  as  a 
sole  community  HHA)  and  (g)  (Basis  for 
classification  as  a  sole  community  HHA) 
that  except  govemmentsd  entities  and 
sole  community  HHAs  from  the 
prohibition  on  certification  of  need  for 
home  health  services  by  related 
physicians.  The  commenter  noted  that 
keeping  this  language  would  remove  the 
threat  of  unfair  competition  for  agencies 
that  have  historically  been  the  sole 
providers  in  their  communiti^.  The 
commenter  explained  that  the  "rural 
provider"  exception  to  the  physician 
self-referral  law  would  permit  an  urban 
physician  to  estabUsh  a  new  HHA  in  a 
rural  area,  as  long  as  the  agency's 
service  popidation  is  at  least  75  percent 
rural.  This  Would  create  new  and  unfair 
competition  for  many  rural  agencies  that 
are  small,  nonprofit  organizations. 

Response:  We  realize  that  eliminating 
the  exceptions  for  governmental  entities 
and  sole  community  HHAs  in 
combination  with  the  ownership 
exception  for  rural  providers  imder  the 
physician  self-referral  law  may  create 
new  competition  for  small,  nonprofit 
HHAs.  Nonetheless,  we  believe  that  we 
do  not  have  the  legal  authority  to  retain 
these  exceptions  in  any  meaningful 
way.  As  we  pointed  out  in  the  preamble 
to  the  January  1998  proposed  rule  (63 
FR  1680),  even  if  a  physician  and  an 
HHA  are  involved  in  an  arrangement 
that  meets  one  of  the  home  health 
exceptions  at  issue,  the  arrangement 
simidtaneously  remains  subject  to  the 
requirements  in  section  1877  of  the  Act. 
That  is,  if  an  exception  under  the  HHA 
certification  regiilations  is  subsumed 
within  the  exceptions  in  section  1877  of 
the  Act,  a  physician  v«rill  be  able  to  refer; 
if  it  is  not,  the  arrangement  will 
disqualify  the  physician  from  referring 
in  spite  of  §  424.22.  Thus,  the  HHA 
exceptions  have  been  superseded  by 
section  1877  of  the  Act. 

The  Secretary  does  have  the  authority 
to  create  additional  exceptions  to  the 
referral  prohibition  under  section 
1877(b)(4)  of  the  Act,  but  only  in 
situations  in  which  she  determines  that 
there  is  no  risk  of  program  or  patient 
abuse.  We  believe  that  the  fact  that  an 
entity  is  run  by  the  government  or  is  a 
sole  community  HHA  does  not 
guarantee  that  there  will  be  no 
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unnecessary  referrals.  In  addition,  it  is 
our  view  that  we  should  treat  all 
providers  equally  and  allow  them  an 
equal  opportunity  to  compete, 
particularly  in  areas  where  there  have 
historically  been  too  few  providers.  In 
fact,  the  purpose  of  the  "rural  provider" 
exception  in  section  1877(d)(2)  of  the 
Act  is  to  encourage  physicians  to  invest 
in  or  remain  invested  in  under-served 
areas.  (Note  that  hospitals  do  not  have 
similar  exceptions  for  governmental 
entities  or  sole  community  hospitals.) 
Therefore,  we  do  not  intend  to  include 
the  exceptions  for  governmental  entities 
and  sole  community  providers  in  the 
revised  HHA  certification  regulations 
because  we  believe  that  our  proposed 
approach  provides  the  best  protection 
against  possible  program  abuse  and 
fulfills  the  intent  of  the  law. 

Comment:  A  conunenter  representing 
home  care  physicians  asked  that  we 
clarify  whether  physicians  making 
home  visits  are  providing  services  that 
qualify  as  DHS  under  the  January  1998 
proposed  regulations. 

Response:  Under  the  Medicare 
program,  when  a  physician  performs  a 
physician  service,  including  a  visit  to  a 
home  health  patient,  the  physician 
service  is  billed  as  a  physician  service 
and  is  not  considered  a  home  health 
service.  This  is  thfe  case  even  when  the 
physician  has  an  employment  contract 
with  the  HHA,  such  as  when  a 
physician  is  employed  as  a  medical 
director.  Thus,  the  commenter  is  correct 
in  noting  that  physician  home  visits  are 
not  themselves  on  the  list  of  DHS  in 
section  1877(h)(6)  of  the  Act,  and  would 
oidy  qualify  as  such  if  the  physician 
was  actually  performing  a  specific 
designated  health  service  (for  example, 
performing  physical  therapy).  In  these 
cases,  the  service  would  still  be 
protected  if  it  is  personally  performed 
by  the  referring  physician,  since  it 
would  not  be  considered  a  referral 
under  the  final  nUe.  (See  section  m.B  of 
this  preamble.)  In  addition,  some  in- 
home  services  provided  by  a  home  care 
physician  may  qualify  under  the  in- 
office  ancillary  services  exception.  (See 
section  VI.B  of  this  preamble.) 

L.  Outpatient  Prescription  Drugs 

Section  1877(h)(6)(J)  of  the  Act 
provides  that  "designated  health 
services"  includes  the  category  of 
"outpatient  prescription  drugs,"  but 
does  not  define  this  term.  Because 
Medicare  does  not  cover  a  category  of 
services  called  "outpatient  prescription 
drugs,"  we  proposed  to  define  this  term 
in  the  regulation.  We  proposed  to 
include  only  drugs  (including 
bidlogicals)  defined  or  listed  under 
section  1861  (s)  and  (t)  of  the  Act.  and 


in  part  410,  furnished  imder  the 
Medicare  Part  B  benefit  that  patients  can 
obtain  fit)m  a  pharmacy  with  a 
prescripUou,  even  if  patients  can  only 
receive  the  drug  under  medical 
supervision.  In  the  preamble  to  the 
January  1998  proposed  regulation  (63 
FR  1680),  we  included  as  an  example 
oncology  drugs  that  are  routinely 
furnished  in  a  physician's  office,  imder 
the  physician's  direct  supervision, 
provided  the  drugs  could  be  obtained  by 
prescription  from  a  pharmacy. 

We  proposed  specificaUy  to  exclude 
fitam  the  definition  of  "outpatient 
prescription  drugs"  erythropoietin 
(EPO)  and  other  drugs  furnished  as  part 
of  a  dialysis  treatment  for  an  individual 
who  dialyzes  at  home  or  in  a  facility. 

Upon  further  review  of  the  law, 
existing  regulations,  and  the  public 
comments,  we  have  concluded  that  our 
proposed  definition  of  "outpatient 
prescription  drugs"  was  not  clear 
enough.  In  Phase  I  of  this  rulemaking, 
we  are  revising  the  definition  of 
outpatient  prescription  drugs  to  make 
clear  that  it  includes  all  prescription 
drugs  covered  by  Medicare  Part  B.  We 
are  not  excludii^  any  outpatient 
prescription  drugs  from  the  DHS 
category  of  "outpatient  prescription 
drugs."  Including  all  outpatient 
prescription  drugs  is  consistent  with  our 
policy  throughout  these  final 
regulations  of  avoiding  carving  services 
out  of  DHS  definitions  through  service- 
by-service  analyses  of  the  potential  for 
fi^ud  and  abuse.  Our  definition  of 
outpatient  prescription  drugs  provides 
physicians  and  DHS  entities  with  a 
"bright  line,"  common  sense  rule. 
Moreover,  the  breadth  of  the  definition 
is  amehorated  to  a  very  large  extent  by 
our  expansion  of  the  exception  for  in- 
office  ancillary  services,  which  includes 
much  greater  flexibility  with  respect  to 
the  direct  supervision  requirement,  and 
our  promulgation  of  a  new  limited 
exception  under  section  1877(b)(4)  of 
the  Act  for  the  provision  of  EPO  and 
certain  other  dialysis-related  drugs  by  or 
in  ESRD  facilities  (described  in  greater 
detail  below).  Those  changes,  together 
with  the  changes  in  the  definition  of 
"group  practice"  and  "referral,"  should 
permit  a  physician  to  furnish  patients 
with  covered  drugs,  either  by 
administering  or  dispensing  the  drugs  to 
patients  in  his  or  her  office  or,  in  the 
case  of  EPO  and  other  specific  dialysis 
drugs,  by  furnishing  the  drugs  in  or 
through  a  physician-owned  ESRD 
facility.  We  wish  to  make  clear  that 
nothing  in  this  regulation  affects,  or  is 
intended  to  affect,  current  or  future 
coverage  of  any  particular  prescription 
drug. 


We  are  creating  an  exception  for  EPO 
and  certain  other  specific  drugs  that  are 
required  for  the  efficacy  of  di^ysis 
when  they  are  furnished  by  an  ESRD 
facility  with  which  the  referring 
physician  has  a  financial  arrangement. 
We  are  similarly  excepting  certain 
vaccinations,  immunizations,  and 
preventive  screening  tests  that  are 
subject  to  HCFA-imposed  frequency 
limits.  We  are  also  clarifying  that 
physicians  who  provide  dn^s  in  their 
own  offices  are  not  required  to  pass  on 
to  Medicare  discounts  they  receive  in 
purchasing  these  drugs,  unless 
otherwise  required  to  do  so  by  the 
Medicare  program.  These  issues  are 
discussed  in  detail  below. 

Comment:  A  number  of  commenters 
raised  the  issue  of  whether  drugs  and 
biologicals  provided  incident  to 
physician  services  are  included  in  the 
definition  of  outpatient  prescription 
drugs.  The  commenters  pointed  out  that 
most  drugs  and  biologicals  are  covered 
under  Medicare  Part  B  only  if  they 
require  administration  by  a  physician, 
and  thus  typically  are  covered  in  the 
physician  office  setting  only  if  furnished 
as  "incident  to"  physician  services. 
Thus,  the  resulting  "self  referral"  is 
effectively  a  requirement  for  Medicare 
coverage.  In  the  commenters'  view, 
excluding  drugs  furnished  incident  to 
physician  services  fit>m  the  definition  of 
"outpatient  prescription  drugs"  would 
ensure  that  the  physician  self-referral 
law  does  not  discourage  the  types  of 
"referrals"  that  are  prerequisites  to 
Medicare  coverage. 

One  commenter  asserted  that  drugs 
that  are  covered  under  Medicare  only  as 
a  component  of  a  physician  service 
should  be  excluded  because  physician 
services  were  never  intended  to  be 
included  within  the  referral  prohibition. 
Another  commenter  recommended  that 
we  make  all  injectable  drugs  exempt 
bom  the  referral  prohibition  under  the 
in-office  ancillary  services  exception. 

Several  commenters  were  particularly 
concerned  about  antigens  and  serums 
that  a  patient  receives  in  a  physician's 
office,  stating  that  they  should  be 
excluded  frtim  the  category  of  outpatient 
prescription  drugs,  along  with 
chemotherapy.  Another  commenter 
pointed  out  that  if  our  definition  of 
outpatient  prescription  drugs  includes 
drugs  administered  during  a  patient's 
office  visit,  patients  could  have  serious 
access  problems  to  such  drugs  as 
antibiotics,  renal  therapy,  and  vaccines. 
Another  commenter  recommended  that 
we  limit  outpatient  prescription  drugs 
to  those  that  are  self-administered,  such 
as  oral  cancer  drugs,  oral  antiemetics, 
and  immunosuppressives,  for  which 
there  is  Medicare  coverage  that  does  not 
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depend  on  administration  in  a 
physician's  office. 

Response:  We  believe  the  commenters 
are  conflating  two  issues:  (1)  What  drugs 
fit  in  the  term  "outpatient  prescription 
drugs"  in  section  1877(h)(6)(J)  of  the  Act 
and  (2)  the  scope  of  the  in-office 
ancillary  services  exception  in  section 
1877(b)(2)  of  the  Act.  Upon  review,  for 
purposes  of  defining  "outpatient 
prescription  drugs"  under  section 
1877(h)(6)0)  of  the  Act,  we  can  ascertain 
no  meaningful  distinction  between 
prescription  drugs  dispensed  by 
pharmacies  or  those  mixed  and 
administered  in  a  physician's  office.  To 
the  extent  the  latter  is  permitted,  it  is 
through  the  vehicle  of  the  in-office 
ancillary  services  exception.  The  scope 
of  that  exception  is  discussed  in  section 
VI.B.l  of  this  preamble. 

Comment:  Many  commenters  stated 
that  oncology  drugs  administered  to 
patients  by  injection  or  infusion  in  a 
physician's  office  should  be  excluded 
from  the  definition  of  outpatient  drugs 
because  a  patient  essentially  cannot 
obtain  these  drugs  from  a  pharmacy 
before  visiting  his  or  her  physician. 
When  a  patient  comes  to  a  physician's 
office  for  chemotherapy,  the  patient 
receives  a  series  of  blood  tests  to 
determine  the  patient's  physiological 
state.  Based  on  these  tests,  the 
chemotherapy  agents  are  mixed  and 
tailored  by  the  oncologist's  staff  to 
address  the  patient's  current  health 
status.  Therefore,  a  patient  cannot  pick 
up  from  a  pharmacy  the  medication  he 
or  she  needs  before  visiting  the 
physician.  We  may  have  misunderstood 
how  chemotherapy  drugs  are  actually 
administered. 

hi  addition,  the  conunenters  pointed 
out  that  a  great  majority  of  retail 
pharmacies  £ire  not  currently  prepared 
to  provide  chemotherapeutic  mixing 
and  dispensing  services  for  infusion 
drugs.  "That  is  because  Federal 
regulations  and  accepted  standards  of 
practice  for  physicians,  oncology 
nurses,  technicians,  and  pharmacists 
require  that  the  preparation,  storage, 
transportation,  and  disposal  of 
chemotherapy  drugs  and  applicable 
supportive  agents  be  conducted  under 
the  most  rigorously  controlled 
circumstances. 

Response:  We  agree  that 
chemotherapy  agents  are  not  commonly 
available  from  retail  pharmacies,  but  are 
prepared  for  individual  patients. 
However,  these  drugs  are  outpatient 
prescription  drugs;  they  are  available 
only  upon  a  physician's  order  and  are 
provided  in  an  outpatient  setting. 
(When  provided  in  an  inpatient  setting, 
they  would  be  inpatient  hospital 
services  under  section  1877(h)(6)(K)  of 


the  Act.)  We  believe  these  drugs  are 
usually  administered  in  oncologists' 
offices  and  typically  should  qualify  for 
the  in-office  ancillary  services 
exception.  (See  discussion  in  section 
VI.B.l  of  this  preamble.) 

Comment:  Several  commenters  have 
stated  that  in-office  x-rays  and 
laboratory  tests  that  are  performed  in 
conjunction  with  the  provision  of 
chemotherapy  should  be  excluded  from 
the  definition  of  DHS.  The  commenters 
seemed  particularly  concerned  that  if 
these  services  are  regarded  as  DHS,  a 
physician  would  have  to  directly 
supervise  them.  The  conunenters 
expressed  concern  that  requiring  a 
physician  to  be  present  during  the  times 
these  services  are  provided  would  run 
directly  counter  to  common  practice  in 
oncology  offices  and  would  greatly 
inconvenience  patients. 

These  commenters  asserted  that  it  is 
extremely  unlikely  that  a  physician 
would  refer  a  patient  for  chemotherapy 
simply  to  obtain  the  revenue  from  the  x- 
ray  and  laboratory  tests  that  are 
performed  in  conjunction  with  the 
provision  of  chemotherapy.  They  regard 
as  a  precedent  for  this  exception  our 
proposals  to  exclude  from  me  definition 
of  radiology  certain  invasive  radiology 
services  in  which  an  imaging  modality 
is  used  to  guide  a  needle,  probe,  or 
catheter  properly  and  to  exclude  EPO 
from  the  definition  of  outpatient 
prescription  drugs  when  EPO  is 
provided  incidental  to  dialysis 
treatment.  We  had  proposed  to  exclude 
these  invasive  radiology  procedures  and 
EPO  because  they  are  merely  furnished 
incidental  to.  or  secondary  to.  another 
proceduire  that  the  physician  has 
ordered. 

Response:  The  Congress  has  imposed 
certain  constraints  on  physicians' 
financial  arrangements  with  entities  to 
which  they  refer  patients  for  DHS.  The 
provision  of  chemotherapy  is  a 
designated  health  service,  as  is  the 
provision  of  radiology  and  clinical 
laboratory  services.  In  order  for  a 
physician  to  refer  patients  to  an  entity 
with  which  the  referring  physician  has 
a  financial  arrangement,  the  physician's 
financial  relationship  with  the  entity 
must  come  within  an  exception  to 
section  1877  of  the  Act. 

As  discussed  elsewhere,  we  arte  not 
prepared  to  limit  the  scope  of  DHS 
under  section  1877(h)(6)  of  the  Act 
except  in  rare  situations.  We  believe 
that  most  arrangement^  for  the  provision 
.  of  chemotherapy  and  related  ancillary 
services  by  physicians  to  their  patients 
can  be  restructured  to  come  within  the 
in-office  ancillary  services  exception  as 
modified  by  this  final  rule.  (See  section 
VI.B  of  this  preamble.)  As  discussed 


above,  we  are  abandoning  the 
"peripheral/incidental"  test  that  was 
proposed  in  the  January  1998  proposed 
rule;  we  point  out  that  even  imder  that 
test,  the  primary  procedure  could  not 
itself  be  a  designated  health  service. 

Finally,  we  wish  to  clarify  that  we  are 
excepting  EPO  under  certain 
circiunstances  because  we  believe  that 
the  Congress  did  not  intend  to  preclude 
physician  ownership  of  ESRD  facilities. 
Commenters  have  noted  that  when  the 
Congress  intended  to  cover  specific 
Medicare  services,  including  composite 
rate  services,  it  did  so  expressly.  We 
agree.  The  Congress  did  not  list  ESRD 
facility  services  under  section 
1877(h)(6)  of  the  Act,  while  i»did  list 
home  health  services  and  hospital 
services.  Therefore,  we  do  not  regard 
services  furnished  under  a  composite 
rate  by  an  ESRD  facility  as  DHS.  Given 
the  high  correlation  between  EPO  and 
ESRD  services,  the  inclusion  of  EPO  as 
a  DHS  would  vitiate  the  Congress' 
apparent  intent.  Accordingly,  we  are 
excepting  from  the  reach  of  the  statute 
imder  our  section  1877(b)(4)  of  the  Act 
authority  EPO  or  other  drugs  required 
for  dialysis  when  furnished  in  or  by  an 
ESRD  facility  owned  by  physicians.  The 
list  of  these  drugs  is  set  lordi  in  the 
attachment  to  this  final  rule.  Given  the 
strict  utilization  and  coverage  criteria 
for  EPO  in  particular  and  ESRD  in 
general,  we  conclude  this  narrow 
exception  presents  no  quantifiable  risk 
of  fraud  or  abuse.  We  are  not  protecting 
any  physician  investment  in  a  home 
dialysis  supply  company  or  other  entity 
that  supplies  EPO  to  ESRD  facilities  or 
that  supplies  EPO  to  patients  pursuant 
to  a  contract  with  an  ESRD  facility;  in 
such  situations,  the  physician's 
investment  in  the  dialysis  supply 
company  is  no  different  from  any  other 
investment  in  a  DHS  entity  and  there  is 
no  indication  in  the  legislative  history 
that  home  dialysis  supply  companies 
were  not  meant  to.be  covered  by  the 
statute. 

Comment:  A  substantial  number  of 
commenters  requested  that  we  not 
require  physicians  to  pass  on  to 
Medicare  discounts  they  receive  in 
piut:hasing  oncology  drugs. 
Commenters  pointed  out  that  the 
proposed  regulations  appear  to  require 
this  result.  Some  commenters  believe 
that  this  proposed  requirement  conflicts 
with  section  1877(e)(8)(B)  of  the  Act. 
which  excepts  any  payment  made  by  a 
physician  for  items  and  services  if  the 
price  is  consistent  with  fair  market 
value. 

Response:  Nothing  in  this  section 
1877  of  the  Act  or  these  regulations  is 
intended  to  impose  on  physicians  a 
requirement  to  pass  discoimts  on  drugs 
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on  to  the  Medicare  and  Medicaid 
programs;  whether  a  discoimt  must  be 
passed  on  to  a  Federal  health  care 
program  by  physicians  or  others, 
however,  remains  the  subject  of  other 
statutory  and  regulatory  provisions. 

Comment:  One  commenter  asked  that 
we  confirm  that  the  definition  of 
"outpatient  prescription  drugs"  would 
apply  only  to  those  drugs  that  are 
furnished  to  "outpatients"  of  any 
facility,  including  a  SNF  or  nursing 
facility.  The  commenter  believes  that  if 
the  Congress  had  intended  that  the 
statute  cover  drugs  provided  to 
"inpatients"  of  facilities,  it  could  have 
easily  written  the  statute  to  do  so.  The 
commenter  pointed  out  that  drugs 
provided  to  "inpatients"  are  generally 
covered  under  Medicare  Part  A  and  are 
peripheral  components  of  the  services 
being  provided  and  bUled  for, 
particularly  imder  the  prospective 
payment  system  for  SNFs  imder  which 
SNFs  receive  a  per  diem  rate  for 
virtually  all  items  and  services 
furnished  to  a  Medicare  Part  A  patient. 

Response:  In  the  January  1998 
proposed  rule,  we  proposed  to  include 
only  drugs  furnished  to  an  individual 
under  the  Medicare  Part  B  benefit  and 
to  exclude  drugs  furnished  by  providers 
tmder  Medicare  Part  A.  We  have 
reflected  this  in  Phase  I  of  this 
rulemaking.  A  patient  may  reside  in  a 
SNF  under  a  Part  A  stay  or  a  patient 
may  reside  in  a  SNF  without  being 
covered  under  Part  A.  If  the  stay  is  not 
covered  under  Part  A,  it  is  possible  that 
the  patient  may  receive  some  drugs 
under  the  Part  B  benefit  that  are 
considered  "outpatient  prescription 
drugs"  under  these  physician  self- 
referral  provisions.  In  addition,  under 
section  1835(a)  of  the  Act,  a  SNF  may 
furnish  services  to  an  individual  who  is 
.not  a  SNF  inpatient.  That  is,  it  is 
possible  for  a  SNF  to  provide  services  to 
an  individual  who  does  not  reside  in  the 
SNF.  For  example,  a  SNF  with  an  x-ray 
machine  may  furnish  x-ray  services  to  a 
nonresident  if  the  individual  has  a 
referral  for  an  x-ray  and  he  or  she 
wishes  to  receive  the  x-ray  at  this 
location.  We  assume  the  individuals 
who  receive  these  services  are  the 
"outpatients"  to  whom  the  commenter 
is  referring.  (We  note  that  drugs 
provided  to  patients  in  a  hospital  setting 
would  be  inpatient  or  outpatient 
hospital  services  under  section 
1877(h)(6)(K)oftheAct.) 

Patients  in  nursing  facilities  are 
typically  covered  under  the  Medicaid 
program.  We  intend  to  address  all 
Medicaid-related  physician  referral 
issues  in  a  separate  rulemaking. 

Comment:  A  commenter  requested 
that  we  amend  the  January  1998 


proposed  rule  to  clarify  that 
immunizations  are  not  DHS  under  the 
definition  of  "outpatient  prescription 
drugs."  The  commenter  pointed  out  that 
immunizations,  particularly  in  pediatric 
and  family  care  practices,  are  often 
personally  administered  by  a  physician 
to  his  or  her  own  patients  or  are 
furnished  on  an  "incident  to"  basis 
under  the  physician's  direct 
supervision.  In  the  adult  population, 
there  is  also  an  increasing  public 
awareness  of  the  need  for  preventive 
immunizations,  such  as  pneumococcal 
vaccine  and  influenza  vaccine.  These 
immunizations  are  widely  and  actively 
promoted  in  this  country  as  constituting 
good  preventive  medicine.  The 
commenter  believes  that  the  January 
1998  proposed  regulation  could 
discourage  immunizations  because 
under  the  proposed  interpretation  of 
productivity  bonuses  in  the  group 
practice  definition,  a  physician  would 
be  unable  to  share  in  a  productivity 
bonus  based  on  his  or  her  own 
administration  of,  or  direct  supervision 
of,  these  immunizations. 

Response:  The  commenter  raised 
issues  relating  to  immunizations  that  are 
covered  by  Medicare  under  section 
1861(s)(10)  of  the  Act,  which  covers 
pneumococcal  vaccine  and  influenza 
vaccine  and  their  administration,  as 
well  as  hepatitis  B  vaccine  and  its 
administration  if  furnished  to  an 
individual  who  is  at  high  or 
intermediate  risk  of  contracting 
hepatitis  B.  Under  our  authority  to 
create  additional  exceptions  in  section 
1877(b)(4),  we  are  excluding  from  the 
reach  of  section  1877  of  the  Act  certain 
immunizations  and  vaccines  covered 
under  section  1861(s)(10)  of  the  Act  that 
are  subject  to  HCFA-imposed  frequency 
limits  and  that  are  paid  by  Medicare  on 
the  basis  of  a  fee  schedule.  We  believe 
that  under  the  terms  of  the  exception 
the  risk  of  abuse  for  these  services  is 
extremely  low  and  that  this  exclusion  is 
consistent  with  the  statutory  language 
and  structure  and  the  expressed 
Congressional  intent  to  provide 
preventive  care  to  Medicare 
beneficiaries. 

In  referring  to  drugs  furnished  in 
pediatric  and  family  practices,  we 
assume  that  the  commenter  was 
interested  in  the  definition  of  outpatient 
prescription  drugs  under  the  Medicaid 
program.  We  intend  to  address  the 
effects  of  the  physician  self-referral 
prohibition  on  the  Medicaid  program  in 
Phase  n  of  this  rulemaking. 

Comment:  A  commenter  raised 
questions  about  our  decision  to  exclude 
EPO  and  other  drugs  furnished  as  part 
of  a  dialysis  treatment  from  the 
definition  of  "outpatient  prescription 


drugs."  The  commenter  considered  this 
exclusion  ambiguous  and  requested 
clarification  about  whether  a  particular 
drug  provided  by  a  facihty  is  "part  of  a 
dialysis  treatment."  The  commenter 
pointed  out  that  EPO  and  other 
pharmaceuticals  are  typically 
administered  during  the  course  of 
treatment  to  avoid  the  painful  process  of 
injecting  the  patient  multiple  times,  but 
that  it  could  be  argued  that  these 
pharmaceuticals  are  not  "part  of  the 
treatment  itself.  Therefore,  the 
commenter  requested  that  we  revise  the 
exclusion  of  "other  drugs  furnished  as 
part  of  the  dialysis  treatment"  to  instead 
apply  to  "other  drugs  furnished  to  an 
individual  who  dialyzes  at  home  or  in 
a  facility,  as  part  of  an  ESRD  patient's 
plan  of  care." 

Response:  When  we  carved  out  of  the 
definition  of  "outpatient  prescription 
drugs,  EPO  and  odier  drugs  furnished  as 
part  of  the  dialysis  treatnient,"  we  did 
not  aim  to  carve  out  the  far  broader 
category  of  all  "other  drugs  furnished 
*  *  *  as  part  of  an  ESRD  patients  plan 
of  care."  We  regard  "other  drugs 
furnished  as  part  of  the  dialysis 
treatment"  to  be  those  furnished  so  that 
the  dialysis  treatment  can  be  effective 
and  to  counteract  the  problems  that  can 
be  caused  directiy  by  dialysis.  For 
example,  dialysis  makes  some  patients 
anemic,  so  EPO  is  provided  to  deal  with 
this  dialysis-related  problem.  In 
addition,  iron  therapy  is  covered  to 
make  EPO  therapy  effective  and  Vitamin 
D  hormone  therapy  is  covered  to  correct 
for  bone  density  loss  caused  by  dialysis. 
Other  drugs  furnished  to  an  individual 
who  dialyzes  at  home  or  in  a  facility 
may  include  drugs  that  a  patient  uses 
for  reasons  other  than  to  make  the 
dialysis  treatment  effective.  In  fact, 
these  other  drugs  may  have  nothing 
whatsoever  to  do  with  a  patient's  renal 
problems. 

Comment:  Another  commenter  agreed 
with  our  proposal  to  exclude  EPO  in  the 
January  1998  proposed  rule  because  it 
would  allow  physicians  who  own  a 
dialysis  facility  to  prescribe  Medicare- 
covered  medications  to  patients  of  the 
dialysis  facility  on  the  basis  that  the 
drugs  are  an  integral  part  of  the  dialysis 
procedure.  The  commenter  asked  that 
we  clarify  that  self-administered 
medications  for  home  dialysis  such  as 
EPO  can  only  be  furnished  by  the 
dialysis  provider  or  a  supplier  that  has 
an  agreement  with  the  dialysis  provider 
(a  Method  II  supplier)  and  cannot  be 
provided  through  the  referring 
physician's  office.  The  commenter 
contended  that  teaching  the  home 
dialysis  patients  to  self-administer 
medications  and  monitoring  the  effects 
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of  self-administered  medications  is  the 
responsibihty  of  the  dialysis  facility. 

Response:  We  agree  with  the 
commenter.  As  provided  in  §  414.335 
(Payment  for  EPO  furnished  to  a  home 
dialysis  patient  for  use  in  the  home), 
medications  for  hoifie  dialysis  can  only 
be  furnished  by  the  dialysis  provider  or 
a  Method  II  supplier  that  has  an 
agreement  with  a  provider.  If  a  referring 
physician  has  a  financial  agreement 
with  a  Method  11  supplier,  the 
arrangement  must  meet  an  exception. 
Cbmmenf:  A  commenter  asked  that 
immunosuppressant  drugs  prescribed 
for  patients  following  organ  transplants 
and  covered  by  Medicare  be  excluded 
from  the  definition  of  "outpatient 
prescription  drugs."  The  commenter 
beheves  that  the  rationale  for  excluding 
these  drugs  is  similar  to  the  rationale  for 
excluding  EPO.  since  the  use  of  these 
drugs  is  peripheral  to  the  transplant 
surgery,  but  medically  integral  to  the 
success  of  the  singery. 

The  commenter  contended  that 
excluding  immunosuppressants  from 
the  definition  will  not  provide  an 
opportxmity  for  program  or  patient 
abuse  because  their  cost  is  an 
economically  minor,  though  medically 
critical,  part  of  a  large  and  immensely 
complicated  treatment.  In  addition,  the 
commenter  believes  that  physicians 
have  no  motivation  to  overprescribe 
these  drugs,  because  the  drugs  are  only 
used  for  transplant  patients  according  to 
clinically  accepted  protocols  that  are 
designed  to  prevent  organ  rejection 
while  avoiding  unnecessarily  high 
levels  of  toxicity.  The  commenter 
believes  that  the  transplant  community 
adheres  to  the  prevailing  standards  of 
medical  care  with  only  minor 
deviations.  In  addition,  each  transplant 
center  is  reqiiired  to  report  its  transplant 
survival  rates  to  an  HHS  contractor. 
Centers  with  survival  rates  below 
established  thresholds  can  lose  their 
certification. 

Response:  Immunosuppressant  drugs 
furnished  in  an  outpatient  setting  are 
"outpatient  prescription  drugs"  under 
Phase  I  of  this  rulemaking.  (They  are 
inpatient  or  outpatient  hospital  services 
when  furnished  in  a  hospital  setting.) 
We  are  not  persuaded  that  an  exception 
is  appropriate  or  necessary.  We  believe 
that  to  the  extent  physicians  provide 
transplant  drugs  to  patients  in  their 
offices,  they  will  generally  be  able  to  do 
so  under  the  in-office  ancillary  services 
exception.  If  a  referring  physician  has 
an  ownership  or  investment  interest  in 
a  free-standing  transplant  pharmacy  or 
other  pharmacy  that  provides  transplant 
drugs  to  his  or  her  patients  pursuant  to 
a  referral,  the  financial  relationship 


would  have  to  fit  in  an  applicable 
exception. 

M.  Inpatient  and  Outpatient  Hospital 
Services 

In  §411.351  of  the  January  1998 
proposed  rule,  we  defined  inpatient 
hospital  services  as  services  that  a 
hospital  provides  for  its  patients  that  are 
furnished  either  by  the  hospital  or  by 
others  "under  arrangements"  with  the 
hospital.  For  outpatient  services,  we 
explained  in  the  preamble  of  the 
January  1998  proposed  rule  (63  FR 
1683)  that  we  would  consider  all 
covered  services  (either  diagnostic  or 
therapeutic)  performed  on  hospital 
outpatients  that  are  billed  by  the 
hospital  to  Medicare  (including 
arranged  for  services)  as  outpatient 
hospital  services.  We  have  revised  the 
definition  of  outpatient  hospital  services 
in  the  regulations  text  to  clarify  that  it 
includes  services  furnished  "under 
arrangements."  Inpatient  services  are 
not  coded  by  HCPCS  codes.  Any 
outpatient  hospital  service,  regardless  of 
the  HCPCS  code,  is  a  designated  health 
service. 

In  the  January  1998  proposed  rule,  we 
requested  comment  on  whether  we 
should  exclude  lithotripsy  bom  the 
definition  of  inpatient  or  outpatient 
hospital  services  on  the  theory  that  it 
could  not  be  overutilized,  since  the 
procedure  itself  apparently  dociunents 
the  medical  necessity  to  prescribe  it. 
Conunenters  were  also  concerned  about 
physician  services  that  are  "bxmdled" 
into  hospital  payments  and  about 
services  furnished  by  a  hospital  "under 
arrangements"  with  an  outside  facility. 
We  discuss  each  of  these  topics  below. 
Comment:  We  received  himdreds  of 
comments  on  the  subject  of  lithotripsy, 
mostly  from  urologists  who  have 
ownership  interests  in  a  lithotriptor  that 
a  hospital  rents.  These  commenters 
requested  that  lithotripsy  be  excluded 
from  the  definition  of  inpatient  and 
outpatient  hospital  services  so  that  they 
could  continue  to  refer  to  the  hospitals 
without  being  concerned  about  how  the 
hospital  compensates  them.  According 
to  these  commenters,  inologist-owned 
lithotriptors  increased  quality  of  care 
and  patient  access  without  any  risk  of 
overutilization  of  lithotripsy.  We  also 
received  comments  on  this  topic  from 
individual  hospitals,  a  State  and 
national  hospital  trade  association,  and 
nonphysicians  who  rented  lithotriptors 
to  hospitals  in  competition  with 
physician  owners.  These  conunenters 
asserted  that  hospitals  pay  more  for  the 
use  of  physician-owned  lithotriptors 
than  hospitals  pay  for  the  use  of  their 
own  Uthotriptors  or  lithotriptors  owned 
by  nonphysicians  and  urged  us  to 


include  lithotripsy  in  the  definition  of 
inpatient  and  outpatient  hospital 
services. 

Response:  We  have  determined  that 
there  is  no  reason  to  treat  lithotripsy  any 
differently  than  other  inpatient  or 
outpatient  hospital  services.  As  we  have 
said  elsewhere  in  the  preamble,  we 
believe  the  Congress  did  not  intend  that 
we  make  service-by-service  decisions  on 
whether  a  service  is  a  designated  health 
service  based  on  the  service's  potential 
for  overutilization.  Even  were  we  able  to 
determine  that  there  is  no  potential  for 
overutilization  of  lithotripsy  (including 
comparisons  to  alternative  treatments), 
there  is  a  substantial  potential  for 
urologists  who  own  lithotriptors  to 
extract  higher  than  market  rate  rents  for 
their  equipment  or  for  the  financial 
arrangement  between  the  lessor 
urologists  and  the  lessee  hospital  to 
encourage  overutilijsation  of  other 
hospital  services.  Commenters  provided 
no  evidence  to  support  their  claims  that 
physician  ownership  of  lithotriptors 
increased  quahty  of  care  or  access  to 
treatment. 

In  any  event,  the  exclusion  of 
lithotripsy  fitim  the  definition  of 
inpatient  and  outpatient  services  woiUd 
not  obviate  the  need  for  the  physician- 
owners  to  structure  their  rental 
arrangements  to  comply  with  section 
1877  of  the  Act.  Whether  lithotripsy  is 
a  designated  health  service  or  not,  the 
rental  arrangement  itself  would  create  a 
financial  relationship  between  the 
physician-owners  and  the  hospital. 
Uidess  the  financial  relationship  (that  ' 
is,  the  lithotriptor  lease)  fit  into  a 
compensation  exception  (such  as  the 
equipment  rental  exception),  the 
physicians  could  not  refer  any  Medicare 
patients  to  the  hospital  for  any  inpatient 
or  outpatient  services.  In  short,  the  relief 
sought  by  these  commenters  would  be 
illusory. 

We  believe  that  the  changes  we  have 
made  in  §411. 354(d)  of  these 
regulations  to  the  volume  or  value 
standard  (discussed  in  section  V  of  this 
preamble)  will  enable  hospitals  and 
urologists  to  protect  bona  fide 
arrangements  either  imder  an 
equipment  lease  or  a  personal  service 
arrangements  exception  or  under  the 
fair  market  value  exception.  Most 
importantly.  Phase  I  of  this  rulemaking 
clarifies  that  "per  service"  or  "per  use" 
rental  or  services  payments  are 
permitted,  even  for  services  performed 
on  patients  referred  by  the  vnologist-- 
owner,  provided  the  rental  or  services 
payment  is  fair  market  value  and  does 
not  take  into  accoimt  any  Federal  or 
private  pay  business  generated  between 
the  urologist  and  the  hospital  (and 
provided  all  other  conditions  of  an 
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exception  are  met).  Because  the 

Erevalence  of  physician  ownership  of 
thotriptors  may  distort  pricing  in  the 
marketplace,  we  believe  valuation 
methods  that  look  to  the  prices  charged 
by  persons  not  in  a  position  to  refer  to 
the  hospital  or  that  consider  acquisition 
cost  and  rate  of  retiun  are  especially 
appropriate.  We  also  are  aware  that 
some  manufacturers  of  Uthotriptors 
lease  the  machines  to  urologists  on  a 
"per  use"  basis  with  the  iut)logists,  in 
turn,  leasing  the  lithotriptors  to 
hospitals  on  a  "per  use"  basis.  In  these 
circiunstances,  any  disparity  in  the  "per 
use"  fee  charged  by  the  manufacturer  to 
the  urologists  and  the  "per  use"  fee 
charged  in  turn  by  lu-ologists  to  the 
hospital  would  call  into  question 
whether  both  sets  of  fees  could  be  fair 
market  value. 

Comment:  Several  commenters 
suggested  that  section  1877  of  the  Act 
was  only  intended  to  address  diagnostic 
procedines.  Accordingly,  they  asked 
that  we  exclude  therapeutic  treatments 
such  as  hthotripsy  from  the  definition  of 
inpatient  or  outpatient  hospital  services 
in  cases  in  which  the  referring  urologist 
or  a  member  of  his  practice  actually 
treats  the  referred  patient. 

Response:  The  list  of  DHS  in  section 
1877(h)(6)  of  the  Act  contains  both 
therapeutic  and  diagnostic  types  of 
service  (for  example,  physical  therapy 
services  are  therapeutic  and  clinical 
laboratory  services  are  diagnostic).  This 
indicates  that  the  Congress  believed  that 
both  types  of  services  could  be  subject 
to  abuse.  We  have  concluded  that  when 
a  physician  initiates  a  designated  health 
service  and  personally  performs  it  him 
or  herself,  that  action  would  not 
constitute  a  referral  of  the  service  to  an 
entity  under  section  1877  of  the  Act. 
However,  in  the  context  of  inpatient  and 
outpatient  hospital  services,  there 
would  still  be  a  referral  of  any  hospital 
service,  technical  component,  or  facility 
fee  billed  by  the  hospital  in  connection 
with  the  personally  performed  service. 
Thus,  for  example,  in  the  case  of  an 
inpatient  surgery,  there  would  be  a 
referral  of  the  technical  component  of 
the  surgical  service,  even  though  the 
referring  physician  personally  performs 
the  service.  If  the  referring  physician 
has  a  financial  relationship  with  the 
hospital,  that  relationship  must  fit  in  an 
exception.  Potentially  available 
exceptions,  depending  on  the 
circumstances,  include,  for  example,  the 
personal  service  arrangements 
exception,  the  employee  exception,  the 
space  or  equipment  rental  exception, 
the  whole  hospital  exception,  and  the 
fair  market  value  exception. 

Comment:  Several  commenters  stated 
that  the  only  reason  extracorporeal 


shock  wave  lithotripsy  (ESWL)  is  even 
subject  to  the  physician  self-referral 
provisions  is  because  Medicare  only 
pays  for  lithotripsy  if  it  is  billed  through 
a  hospital,  thus  forcing  the  procedure 
into  the  realm  of  inpatient  or  outpatient 
hospital  services.  Many  commenters 
have  cited  debate  language  pertaining  to 
adopting  the  Conference  Report  for 
OBRA  '93,  which  language  suggests  that 
the  sponsor  of  section  1877  of  the  Act, 
Representative  Stark,  did  not  intend  for 
ESWL  to  come  under  the  law. 

Response:  We  believe  that  hthotripsy 
was  meant  to  be  a  "designated  health 
service"  under  the  law,  since  the  law 
does  not  exclude  any  particular  hospital 
services,  nor  does  the  legislative  history 
indicate  that  the  Congress  meant  to 
exclude  them.  The  House  Report  for  the 
first  version  of  the  physician  self- 
referral  law  mentioned  a  specific 
exception  for  a  faciUty  providing 
lithotripsy  services  performed 
personally  by  the  referring  physician. 
(See  H.  Rep.  No.  101-247,  101st  Cong. 
1041  (1989).)  This  exception  did  not 
apply  to  the  hospital  services  at  issue, 
nor  was  it  enacted.  In  adding  hospital 
services  to  the  list  of  DHS,  the 
legislative  history  reveals  that  the 
Congress  was  concerned  about 
increased  admissions  to  hospitals, 
regardless  of  the  reason  for  the 
admission.  (We  discuss  this  issue 
further  below,  where  we  address 
hospital  services  provided  "imder 
arrangements.") 

Comment:  Another  commenter 
pointed  out  that  we  proposed  excluding 
from  the  definition  of  inpatient  hospital 
services  those  services  performed  by 
physicians  and  other  providers  who  bill 
independently.  The  commenter  asked 
us  to  clarify  whether  physician  and 
individual  professional  services  are 
excluded  from  the  definition  of 
inpatient  hospital  services  when  they 
are  billed  by  a  hospital.  Hospitals  bill 
for  these  services  when  they  are  part  of 
a  global  fee  that  covers  both  the 
technical  and  professional  components 
of  a  service  or  when  they  bill  on  an 
assignment  (or  reassignment)  basis.  This 
commenter  argued  that  if  these  services 
are  not  excluded  under  section  1877  of 
the  Act,  a  hospital  may  not  be  able  to 
compensate  a  physician  for  services 
performed  in,  and  billed  by,  the 
hospital,  or  to  compensate  a  doctor  who 
supervises  a  nurse  practitioner  in  a 
hospital.  The  commenter  also  suggested 
that  we  clarify  that  we  will  treat  both 
inpatient  hospital  services  and 
outpatient  hospital  services  the  same 
way. 

Response:  Professional  services  that 
Medicare  pays  independently  of  an 
inpatient  or  outpatient  hospital  service 


do  not  become  DHS  if  they  are  billed  by 
a  hospital  under  assignment  or 
reassignment;  they  remain  physician 
services  and  are  not  considereid  hospital 
services.  Any  other  service  for  which  a 
hospital  bills  is  a  hospital  inpatient  or 
outpatient  service,  even  though  it  may 
consist  of  both  a  technical  and 
professional  component.  Therefore, 
these  services  constitute  DHS  under 
section  1877  of  the  Act.  However,  if  a 
hospital  is  paying  the  physician  for  his 
or  her  professional  services  under  either 
a  personal  services  contract  or  an 
employment  agreement,  the  physician 
can  still  refer  to  the  hospital  as  long  as 
the  compensation  arrangement  meets  an 
exception,  such  as  the  exception  that 
applies  to  personal  service  arrangements 
or  the  exception  for  employment 
agreements.  These  exceptions  require, 
among  other  things,  that  the  hospital 
pay  the  physician  an  amount  that  is 
based  on  a  fair  majket  valvu:  standard. 

Comment:  Several  conunenters 
expressed  concern  with  the  effect  the 
definitions  of  inpatient  and  outpatient 
hospital  services  may  have  when  a 
hospital  purchases  services  "under 
arrangements"  frt)m  an  entity  owned  in 
whole  or  in  part  by  a  referring 
physician.  Commenters  fear  that  if 
services  are  deemed  to  be  inpatient  or 
outpatient  hospital  services  for  the 
purposes  of  1877  of  the  Act  when 
furnished  by  a  hospital  "under 
arrangements"  with  an  entity  owned  by 
a  physician,  physicians  may  be 
unwilling  to  invest  in  equipment  using 
new  technologies.  One  commenter 
specifically  proposed  an  exception  that 
would  apply  to  any  service  that  would 
be  exempt  from  the  physician  self- 
referral  prohibition  if  the  physician 
referred  direcUy  to  the  entity,  outside  of 
the  hospital  context.  According  to 
several  commenters,  it  is  the  nature  of 
the  service  itself  that  should  determine 
whether  or  not  a  referral  may  be  made, 
not  the  inpatient  or  outpatient  status  of 
the  patient.  Commenters  were 
concerned  that  a  physician  will  not  be 
able  to  refer  a  patient  to  a  hospital  if  the 
hospital  has  an  arrangement  with  an 
entity  that  the  physician  owns.  The 
commenters  believe  that,  as  long  as  the 
actual  services  are  compensated  at  fair 
market  value,  there  should  be  no  risk  of 
program  or  patient  abuse. 

Response:  The  Congress  specifically 
chose  to  include  inpatient  and 
outpatient  services  as  DHS  under 
section  1877(h)(6)(K)  of  the  Act. 
Inpatient  and  outpatient  hospital 
services  include  any  services  that  a 
hospital  provides  to  a  hospital  patient, 
whether  it  provides  them  itself  or 
provides  them  by  purchasing  them  from 
another  entity  under  arrangements;  any 
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other  poUcy  would  encourage  hospitals 
to  purchase  as  many  services  as  possible 
under  arrangements  in  order  to  avoid 
the  effects  of  the  physician  self-referral 
provision.  In  light  of  the  description  of 
"voliune  or  value"  in  Phase  I  of  this 
rulemaking,  we  believe  that  bond  fide 
"imder  arrangements"  relationships  can 
easily  be  structured  to  comply  with  the 
personal  service  arrangements 
exception,  or,  in  some  cases,  the  fair 
market  value  exception.  We  believe  this 
approach  is  consistent  with  section 
1877(e)(7)  of  the  Act,  which  provides  a 
limited  exception  for  certain  "under 
arrangements"  relationships  that  were 
established  before  1989  and  met  several 
other  requirements. 

We  are  concerned  that  the  provision 
of  services  "under  arrangements"  could 
be  used  to  circumvent  the  prohibition  in 
section  1877(c)(3)  of  the  Act  of 
physician  ownership  of  parts  of 
hospitals.  We  understand  that  some 
hospitals  are  leasing  hospital  space  to 
physician  groups,  which  the  groups 
then  use  to  provide  services  "imder 
arrangements"  that  the  hospital  had 
previously  provided  directly.  These 
arrangements,  especially  when  they 
involve  particularly  lucrative  lines  of 
business,  raise  significant  issues  under 
section  1877  of  the  Act,  as  well  as  the 
anti-kickback  statute. 

However,  we  also  recognize  that 
"under  arrangements"  relationships  are 
pervasive  in  the  hospital  industry  and 
that  many  of  the  services  being  provided 
by  physician  groups  "under 
arrangements"  are  services  that  the 
physicians  provide  in  physician-owned 
focUities  primarily  to  their  own  patients 
who  are  hospital  inpatients.  In  these 
situations,  an  "imder  arrangements" 
relationship  can  avoid  unnecessary 
duplication  of  costs  and 
underutilization  of  expensive 
equipment. 

while  we  believe  section  1877  of  the 
Act  could  reasonably  be  interpreted  to 
prohibit  "under  arrangements" 
relationships  as  constituting  prohibited 
ownership  interests  in  a  part  of  a 
hospital,  we  decline  to  do  so  at  this  time 
for  several  reasons.  First,  given  the  sheer 
number  of  these  arrangements,  we  think 
prohibiting  these  arrangements  would 
seriously  disrupt  patient  care.  Second, 
almost  all  these  arrangements  could  be 
restructiu^  to  fit  into  a  combination  of 
the  personal  service  arrangements  and 
equipment  lease  exceptions  (or  fair 
market  value  exception),  although  this 
restructiuing  will  in  some  cases  be 
administratively  burdensome.  Third,  we 
believe  there  is  precedent  in  the  statute 
for  treating  this  situation  solely  as  a 
compensation  arrangement.  In  section 
1877(e)(7)  of  the  Act,  the  Congress 


created  a  specific  compensation 
exception  for  certain  hospital  services 
provided  by  physician  groups  "imder 
arrangements."  Since,  by  definition,  all 
services  protected  imder  section 
1877(e)(7)  of  the  Act — and  the  resources 
used  to  produce  them — were  "owned" 
by  the  physician  groups,  the  Congress 
would  not  have  created  a  protected 
compensation  relationship  unless  it  had 
first  determined  that  these  arrangements 
did  not  create  a  prohibited  ownership  or 
investment  interest  in  the  hospitals. 
Simply  stated,  the  Congress  would  not 
have  excepted  these  relationships  from 
the  compensation  arrangement 
restriction,  if  they  were  prohibited  as  an 
ownership  or  investment  interest. 

In  sum,  for  purposes  of  section  1877 
of  the  Act,  we  will  treat  "under 
arrangements"  financial  arrangements 
between  hospitals  and  physician-owned 
entities  as  compensation  and  not 
ownership  relationships.  These 
arrangements  can  be  protected  provided 
they  meet  an  appropriate  compensation 
exception.  We  will,  however,  monitor 
these  arrangements  and  may  reconsider 
our  decision  if  it  appears  that  the 
arrangements  are  abused.  We  also 
caution  physician  groups  and  hospitals 
that  these  arrangements  remain  subject 
to  the  Federal  anti-kickback  statute. 

Comment:  One  commenter  requested 
that  we  clarify  how  the  physician  self- 
referral  law  applies  in  cases  in  which  a 
financial  relationship  arises  solely 
because  of  Medicare  requirements.  The 
commenter  discussed  a  situation  in 
which  a  radiation  therapy  group  and  a 
radiation  therapy  facility  (owned  by 
some  or  all  of  the  group  members)  are 
located  in  a  medical  office  building 
across  the  street  bom  a  hospital  in  a 
nonrural  area.  The  closest  comparable 
facility  is  over  35  miles  away. 
Occasionally,  the  hospital  sends  an 
inpatient  for  radiation  therapy  to  the 
radiation  facility,  which  provides  the 
services  as  "arranged  for"  inpatient 
hospital  services.  The  hospital  pays  the 
facility  for  use  of  the  radiation 
equipment  from  money  it  receives  from 
Medicare  for  the  inpatient  hospital  stay. 
(The  group  practice  bills  Medicare  for 
the  professional  services  of  the  radiation 
oncologists.)  The  commenter 
erroneously  asserted  that  Medicare 
requires  the  hospital  to  pay  the 
radiation  facility  for  the  amount  that  it 
would  have  received  under  Medicare 
Part  B  if  the  radiation  therapy  had  been 
provided  as  an  outpatient  service.  The 
commenter  beUeves  that  the  payment  by 
the  hospital  to  the  radiation  therapy 
facility  creates  a  compensation 
arrangement  with  the  facility  and,  in 
turn,  the  physicians. 


Often,  a  radiation  oncologist  will  refer 
a  patient  of  the  radiation  facility  to  the 
hospital  for  certain  tests  and  other 
services.  The  radiation  oncologist 
receives  no  economic  benefit  for 
referring  patients  to  the  hospital  and 
refers  there  for  the  patient's 
convenience,  not  because  there  is  any 
requirement  to  do  so.  The  commenter 
believes  that,  under  our  proposed  rule, 
the  "under  arrangements" 
compensation  arrangement  would 
trigger  the  physician  self-referral  law, 
preventing  the  radiation  oncologists 
from  referring  Medicare  patients  to  the 
hospital  for  services,  even  though  this 
financial  relationship  is  not  voluntary 
and  not  subject  to  abuse. 

The  commenter  requested 
clarification  whether  the  proposed 
§  411.355(d)(2),  covering  services 
furnished  under  composite  types  of 
payment  rates  that  the  Secretary 
determines  provide  no  financial 
incentive  for  underutilization  or 
overutilization,  or  any  other  risk  of 
program  or  patient  abuse,  would  apply. 
The  commenter  also  wished  to  know 
whether  we  could  include  an  additional 
described  compensation  arrangement 
exception  under  §411. 357(d)  (the 
personal  service  arrangements 
exception)  or  clarify  §  411.357(g)  (the 
exception  for  remimeration  from  a 
hospital  to  a  physician  if  the 
remuneration  does  not  relate  to  the 
furnishing  of  DHS)  to  include  the 
arrangements  the  commenter 
mentioned,  or  create  some  variation  in 
the  fair  market  value  exception  in 
§411.357(1)0)  that  would  allow 
compensation  determined  on  the  basis 
of  the  volume  of  services  (that  is,  fee- 
for-service  payments  as  covered  under 
Medicare  Part  B)  in  the  type  of  situation 
the  commenter  described. 

Response:  As  discussed  above  in 
section  VIII.A  of  this  preamble,  we  have 
determined  not  to  include  the  proposed 
§  4 1 1 .  355(d)(2)  in  Phase  I  of  this 
rulemaking  for  DHS  other  than  clinical 
laboratory  services.  However,  as 
discussed  in  the  preceding  response,  the 
arrangement  described  by  the 
conunenter  would  be  a  compensation 
arrangement  that  could  be  structured  to 
fit  in  one  of  the  compensation 
exceptions,  such  as  the  equipment 
rental,  personal  service  arrangements,  or 
the  new  fair  market  value  exceptions. 

N.  Other  Definitions 

1.  Consultation 

The  definition  of  "consultation"  is 
addressed  in  section  III.B.2  of  this 
preamble  and  in  the  regidations  in 
§411.351. 
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2.  Entity 

hi  §411.351  of  the  August  1995  final 
rule  covering  referrals  for  clinical 
laboratory  services,  we  defined  the  term 
"entity"  broadly  to  cover  a  sole 
proprietorship,  trust,  corporation, 
partnership,  foundation,  not-for-profit 
corporation,  or  unincorporated 
association.  We  revised  this  definition 
in  the  January  1998  proposed  rule  to 
make  it  clear  that  the  definition  covers 
a  physician's  sole  practice  or  a  practice 
of  multiple  physicians  that  provides  for 
the  furnishing  of  DHS,  or  any  other  sole 
proprietorship,  trust,  corporation, 
partnership,  foundation,  not-for-profit 
corporation,  or  unincorporated 
association.  We  explained  in  the 
preamble  to  the  January  1998  proposed 
rule  at  63  FR  1 706  that  we  regard  an 
"entity"  for  purposes  of  the  referral 
prohibition  as  the  business  organization, 
or  other  association  that  actually 
furnishes,  or  provides  for  the  furnishing 
of,  a  service  to  a  Medicare  or  Medicaid 
patient  and  bills  for  that  service  (or 
receives  payment  for  the  service  from 
the  billing  entity  as  part  of  an  "under 
arrangements"  or  similar  agreement). 
We  explained  that  we  meant  that  the 
referral  prohibition  applies  to  a 
physician's  referrals  to  any  entity  that 
directly  furnishes  services  to  program 
patients,  or  to  any  entity  that  arranges 
for  the  furnishing  of  these  services 
under  arrangements.  We  are  clarifying 
in  Phase  I  of  this  rulemaking  that,  for 
purposes  of  section  1877  of  the  Act,  a 
person  or  entity  is  considered  to  be 
furnishing  DHS  if  it  is  the  person  or 
entity  to  which  we  make  payment  for 
the  DHS,  directly  or  upon  assignment 
on  the  patient's  behalf,  except  that  if  the 
person  or  entity  has  reassigned  its  right 
to  payment  to  (i)  an  employer  pursuant 
to  §  424.80(b)(1);  (ii)  a  facility  pursuant 
to  §  424.80(b)(2):  or  (iii)  a  health  care 
delivery  system,  including  clinics, 
pursuant  to  §  424.80(b)(3)  (other  than  a 
health  care  delivery  system  that  is  a 
health  plan  (as  defined  in  §  1000.952(1)), 
and  other  than  any  MCO,  PSO,  or  IPA 
with  which  a  health  plan  contracts  for 
services  provided  to  plan  eiuoUees),  the 
person  or  entity  furnishing  DHS  is  the 
person  or  entity  to  which  payment  has 
been  reassigned.  Provided  further,  that  a 
health  plan,  MCO,  PSO,  or  IPA  that 
employs  a  supplier  or  operates  a  facility 
that  could  accept  reassignment  frtim  a 
suppher  pursuant  to  §§  424.80(b)(1)  and 
(b)(2)  is  the  entity  furnishing  DHS  for 
any  services  provided  by  such  supplier. 
A  number  of  commenters  pointed  out, 
in  various  contexts,  that  they  did  not 
believe  a  physician  could  make  a 
"referral"  to  himself  or  herself.  We  agree 
and  discuss  this  issue  in  section  III.B  of 


this  preamble,  which  covers  the 
definition  of  a  referral.  In  our  analysis 
of  this  issue,  we  also  concluded  that 
when  a  physician  is  referring  to  himself 
or  herself,  that  act  is  not  a  referral  to  an 
"entity,"  as  we  have  defined  it  in 
§411.351.  However,  when  the  physician 
requests  a  service  from  another  member 
of  his  or  her  group  practice  or  from  the 
practice's  staff,  that  would  be  a  referral 
to  the  practice  for  purposes  of  the 
physician  self-referral  law.  These 
concepts  are  discussed  in  more  detail  in 
our  responses  to  specific  comments  on 
the  definition  of  a  "referral"  and  on 
some  of  the  DHS. 

In  the  preamble  to  the  January  1998 
proposed  regulation  (63  FR  1710).  we 
addressed  the  question  of  when  the 
owner  of  a  DHS  provider  is  considered 
to  be  equivalent  to  the  entity  providing 
DHS.  We  had  proposed  to  equate  a 
referring  physician  with  the  entity  when 
the  physician  (or  a  family  member)  has 
a  significant  ownership  or  controlling 
interest  that  allows  the  physician  to 
determine  how  the  entity  conducts  its 
business  and  with  whom.  We  used  two 
examples  to  illustrate  this  concept. 
Conunenters  found  both  our  analysis 
and  those  examples  to  be  confusing.  As 
a  result,  we  have  abandoned  this 
analysis  and  will  simply  apply  the  rules 
related  to  indirect  financial 
relationships  and  indirect  referrals  as 
described  in  detail  in  section  III  of  this 
preamble,  which  covers  the  general 
referral  prohibition  under  section 
1877(a)  of  the  Act.  Section  III. A  of  this 
preamble  includes  a  discussion  about 
when  there  is  a  financial  relationship 
between  a  physician  and  an  entity. 

Comment:  A  commenter  suggested 
that  we  clarify  in  both  the  preamble  and 
regulations  text  that  a  medical  device 
manufacturing  company  is  not  an 
"entity"  for  the  purposes  of  section 
1877  of  the  Act,  and  that  the 
manufacturer  does  not  receive  payments 
from  billings  "under  arrangements." 
Another  commenter  requested  that  we 
clarify  that  drug  manufacturers  are  not 
"entities"  for  purposes  of  section  1877 
of  the  Act,  and  that  a  referral  for 
outpatient  prescription  drugs  only 
occurs  when  a  physician  sends  a  patient 
to  a  particular  entity  that  actively 
furnishes  drugs,  such  as  a  pharmacy. 

Response:  We  generally  do  not  regard 
manufacturers  as  entities  that  furnish 
items  or  services  directly  to  patients,  or 
as  entities  that  furnish  services  "under 
arrangements."  Thus,  the  commenters 
are  correct  in  stating  that  a  medical 
device  manufacturer  or  a  drug 
manufacturer  is  unlikely  to  be  an  entity 
furnishing  DHS  for  purposes  of  section 
1877  of  the  Act,  while  a  pharmacy, 
which  deUvers  outpatient  prescription 


drugs  directly  to  patients,  would  be  one. 
(We  discuss  this  issue  in  more  detail  in 
section  VIE.B  of  this  preamble.)  A 
person  or  entity  is  considered  to  be 
furnishing  DHS  if  it  is  the  person  or 
entity  to  which  we  make  payment  for 
the  DHS,  directly  or  upon  assignment 
on  the  patient's  behalf,  except  that  if  the 
person  or  entity  has  reassigned  its  right 
to  payment  to  (i)  an  employer  pursuant 
to  §  424.80(b)(1);  (ii)  a  facihty  pursuant 
to  §  424.80(b)(2);  or  (iii)  a  health  care 
delivery  system,  including  clinics, 
pursuant  to  §424. 80(b)(3)  (other  than  a 
health  care  delivery  system  that  is  a 
health  plan  (as  defined  in  §  1000.952(1)), 
and  other  than  any  MCO.  PSO.  or  IPA 
with  which  a  health  plan  contracts  for 
services  provided  to  plan  enrollees),  the 
person  or  entity  furnishing  DHS  is  the 
person  or  entity  to  which  payment  has 
been  reassigned.  Provided  further,  that  a 
health  plan.  MCO,  PSO,  or  IPA  that 
employs  a  suppher  or  operates  a  facility 
that  could  accept  reassignment  irom  a 
supplier  pursuant  to  §§  424.80(b)(1)  and 
(b)(2)  is  the  entity  furnishing  DHS  for 
any  services  provided  by  such  supplier. 

Comment:  A  commenter  asked  us  to 
clarify  that  State  governments  and  their 
instrumentalities  are  not  "entities"  for 
purposes  of  section  1877  of  the  Act.  The 
commenter  noted  that  many  State  and 
local  governments  create  integrated 
delivery  systems  and  payment 
arrangements  in  order  to  increase  access 
to  and  decrease  the  cost  of  publicly 
provided  care.  If  the  governments  or 
their  instrumentalities  were  to  be 
considered  "entities,"  the  commenter 
argued  that  State-sponsored  clinics  and 
programs  may  cease  to  exist,  thus 
restricting  access  to.  and  raising  the 
costs  of.  public  programs. 

Response:  The  referral  prohibition 
applies  whenever  a  physician  has  an 
unexcepted  financial  relationship  with 
"an  entify"  that  furnishes  DHS.  The 
statute  makes  no  distinction  between 
private  and  governmental  entities,  nor 
do  we  believe  that  we  have  the  authority 
to  make  such  a  distinction.  We  have  no 
basis  for  concluding  that  referrals  to 
governmental  entities  are  always  free 
from  potential  patient  or  program  abuse, 
so  we  see  no  grounds  for  creating  an 
additional  exception  under  section 
1877(b)(4)  of  the  Act.  However,  we 
would  assume  that  many  governmental 
entities  have  compensation 
arrangements  with  physicians,  rather 
than  being  owned  in  any  way  by 
physicians.  If  this  is  the  case,  there  are 
a  number  of  compensation  related 
exceptions  in  the  statute  and  regulations 
that  are  designed  to  allow  physicians 
who  receive  fair  compensation  to 
continue  making  referrals. 
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3.  Fair  Market  Value 

The  term  "fair  market  value"  appears 
in  most  of  the  compensation  related 
exceptions.  These  exceptions,  among 
other  things,  require  that  compensation 
between  physicians  (or  family  members) 
and  entities  be  based  on  the  fait  market 
value  of  the  particular  items  or  services 
that  these  parties  are  exchanging.  We 
defined  this  term  in  the  August  1995 
final  rule  covering  referrals  for  clinical 
laboratory  services  by  using  the 
definition  that  appears  in  section 
1877(h)(3)  of  the  Act.  This  provision 
defines  fair  market  value  as  the  value  in 
arm's-length  transactions,  consistent 
with  the  general  market  value,  with 
other  specific  terms  for  rentals  or  leases. 

In  the  January  1998  proposed  rule,  we 
discussed  what  constitutes  a  value  that 
is  "consistent  with  the  general  market 
value."  We  drafted  the  definition  as 
follows  so  that  it  applies  to  any 
arrangements  involving  items  or 
services,  including,  but  not  limited  to, 
employment  relationships,  p>ersonal 
service  arrangements,  and  rental 
agreements: 

"General  market  value"  is  the  price  that  an 
asset  would  bring,  as  the  result  of  bona  fide 
bargaining  between  well-informed  buyers 
and  sellers,  or  the  compensation  that  would 
be  included  in  a  service  agreement,  as  the 
result  of  bona  fide  bargaining  between  well- 
informed  parties  to  the  agreement,  on  the 
date  of  acquisition  of  the  asset  or  at  the  time 
of  the  service  agreement.  Usually  the  fair 
market  price  is  the  price  at  which  bona  fide 
sales  have  lieen  consummated  for  assets  of 
like  type,  quality,  and  quantity  in  a  particular 
market  at  the  time  of  acquisition,  or  the 
compensation  that  has  been  included  in  bona 
fide  service  agreements  with  comptarable 
terms  at  the  time  of  the  agreement. 

The  definition  of  "£air  market  value" 
in  the  proposed  rule  continued  to 
include  the  additional  requirements  in 
section  1877(h)(3)  of  the  Act  for  rentals 
or  leases.  Among  other  things,  the 
statute  defines  the  fair  market  value  of 
rental  property  as  its  value  for  general 
commercial  purposes,  not  taking  into 
account  its  intended  use.  Most  of  the 
conxments  we  received  addressed  the 
question  of  how  to  establish  the  fair 
market  value  of  an  asset  or  agreement 
and  how  to  value  rental  property  "for 
general  commercial  purposes."  We  have 
tried  to  clarify  these  concepts  in  our 
responses. 

Comment:  Several  commenters  asked 
that  we  clarify  the  documentation  that 
will  sufficiently  establish  a  transaction 
as  consistent  with  fair  market  value  (and 
general  market  value)  for  the  exceptions 
that  apply  to  compensation 
arrangements.  The  proposed  definition 
of  fair  market  value  states  that  "usually 
the  fair  market  price  is  the  price  at 


which  bona  fide  sales  have  been 
consummated  for  assets  of  like  type, 
quality,  and  quantity  in  a  particular 
market  at  the  time  of  acquisition  or  the 
compensation  that  has  been  included  in 
bona  fide  service  agreements  with 
comparable  terms  at  the  time  of  the 
agreement."  One  commenter  stated  that 
using  the  word  "usually"  may  create 
ambiguities  and  suggested  making  clear 
in  the  definition  of  fair  market  value 
that  the  standard  of  comparable 
transactions  is  only  one  potential  means 
of  establishing  feir  market  value. 

Another  commenter  stated  that  the 
January  1998  proposed  rule  is  unclear 
about  the  steps  that  must  be  taken  to 
confirm  hit  market  value.  The 
commenter  asked  that  we  adopt  the 
position  that  a  valuation  from  an 
independent  person  experienced  in  the 
valuation  of  health  care  operations  is 
sufficient  as  one  approach  (but  not  the 
only  approach)  to  establishing  foir 
market  value.  However,  the  commenter 
further  stated  that,  because  sales  of 
medical  practices  are  private  and  not 
reported  to  any  central  data  base,  and 
because  there  is  often  a  lack  of  a 
representative  pool  upon  which  to  draw 
comparisons,  we  should  adopt  the 
position  that  confirmation  of  fair  market 
value  does  not  necessarily  require  the 
finding  of  comparable  entities  for 
comparison.  Another  commenter  stated 
that  the  hitemal  Revenue  Service  (IRS) 
guidelines  for  determining  fair  market 
value  with  respect  to  tax  exempt 
organizations  are  too  restrictive  and  are 
inappropriate  for  application  to  for- 
profit  entities. 

Response:  To  establish  the  foir  market 
value  (and  general  market  value)  of  a 
transaction  that  involves  compensation 
paid  for  assets  or  services,  we  intend  to 
accept  any  method  that  is  commercially 
reasonable  and  provides  us  with 
evidence  that  the  compensation  is 
comparable  to  what  is  ordinarily  paid 
for  an  item  or  service  in  the  location  at 
issue,  by  parties  in  arm's-length 
transactions  who  are  not  in  a  position  to 
refer  to  one  another.  (As  discussed  in 
section  V  of  this  preamble,  in  most 
instances  the  fair  market  value  standard 
is  further  modified  by  language  that 
precludes  taking  into  account  the 
"volume  or  value"  of  referrals,  and.  in 
some  cases,  other  business  generated  by 
the  referring  physician.  Depending  on 
the  circumstances,  the  "voliune  or 
value"  restriction  will  preclude  reliance 
on  comparables  that  involve  entities  and 
physicians  in  a  position  to  refer  or 
generate  business.)  The  amount  of 
doctunentation  that  will  be  sufficient  to 
confirm  feir  market  value  (and  general 
market  value)  will  vary  depending  on 
the  circiunstances  in  any  given  case; 


that  is.  there  is  no  rule  of  thumb  that 
will  suffice  for  all  situations.  The 
bitfden  of  establishing  the  "fairness"  of 
an  agreement  rests  with  the  parties 
involved  in  the  agreement.  Depending 
on  the  circumstances,  parties  may  want 
to  consider  obtaining  good  faith,  written 
assurances  as  to  fair  market  value  from 
the  party  paying  or  receiving  the 
compensation,  although  such  written 
assurances  are  not  determinative. 

For  example,  a  commercially 
reasonable  method  of  establishing  fair 
market  value  (and  general  market  value) 
for  the  rental  of  office  space  can  include 
providing  us  with  a  list  of  comparables. 
We  would  also  find  acceptable  an 
appraisal  that  the  parties  have  received 
from  a  qualified  independent  expert. 
Although  some  transactions  are  not 
subject  to  public  scrutiny,  we  believe 
generally  that  there  should  be  sufficient  x 
dociunentation  of  similar  public 
transactions  that  the  parties  can  use  as 
a  basis  of  comparison.  In  regions  with 
inadequate  direct  comparables,  such  as 
rural  areas,  a  reasonable  alternative  may 
involve  comparing  institutions  or 
entities  located  in  different,  but  similar, 
areas  where  property  is  zoned  for 
similar  use.  For  example,  a  hospital 
affiliated  with  a  university  in  one  part 
of  the  coimtry  could  be  comparable  to 
other  hospitals  affiliated  with 
universities  that  are  located  in  similar 
types  of  communities.  In  other  cases,  all 
the  comparables  or  market  values  may 
involve  transactions  between  entities 
that  are  in  a  position  to  refer  or  generate 
other  business.  For  example,  in  some 
markets,  physician-owned  equipment 
lessors  have  driven  out  competitive 
third-party  lessors  of  similar  equipment. 
In  sudi  situations,  we  would  look  to 
alternative  valuation  methodologi^, 
including,  but  not  limited  to,  cost  plus 
reasonable  rate  of  return  on  investment 
on  leases  of  comparable  medical 
equipment  from  disinterested  lessors. 

In  contrast,  there  may  be  cases  in 
which  finding  a  commercially 
reasonable  representation  of  fair  market 
value  (or  general  market  value)  could  be 
as  simple  as  consulting  a  price  list.  As 
for  using  the  IRS  guidelines  for 
determining  fair  market  value  that 
applies  to  tax  exempt  organizations,  we 
recognize  that  in  some  cases  they  may 
not  be  appropriate  for  for-profit  entities. 
Nonetheless,  it  is  our  view  that  some 
elements  of  the  IRS  guidelines  could  be 
applied  imder  certain  circumstances, 
depending  upon  the  specifics  of  any 
particular  agreement.  We  do  not  wish  to 
either  mandate  their  use  or  rule  them 
out  if  they  can  be  appropriately  used  to 
demonstrate  fair  market  value. 

Comment:  One  commenter  noted  that, 
as  part  of  our  definition  of  "fair  market 
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value."  we  include  the  term  "general 
market  value,"  which  applies  to  any 
arrangement  involving  items  and 
services,  including  employment 
relationships,  personal  service 
arrangements,  and  rental  agreements. 
The  commenter  pointed  out  that  in  the 
January  1998  proposed  rule  we  do  not 
address  the  specific  dociunentation 
requirements  necessary  to  verify  and 
dociunent  that  the  price  of  an  asset  or 
the  compensation  for  certain  services 
actually  reflects  the  market  rate.  The 
commenter  requested  that  we  confirm 
that  internally  generated  surveys  are 
sufficient  for  establishing  the  market 
rate,  and  that  there  is  no  requirement  to 
use  an  independent  valuation 
consultant. 

Response:  We  agree  that  there  is  no 
requirement  that  parties  use  an 
independent  valuation  consultant  for 
any  given  arrangement  when  other 
appropriate  valuation  methods  are 
available.  However,  while  internally 
generated  surveys  can  be  appropriate  as 
a  method  of  establishing  fair  market 
value  in  some  circiunstances,  due  to 
their  susceptibility  to  manipulation  and 
absent  independent  verification,  such 
surveys  do  not  have  strong  evidentiary 
value  and,  therefore,  may  be  subject  to 
more  intensive  scrutiny  than  an 
independent  siuvey. 

Special  Rule  for  Rental  Property. 
Under  section  1877(h)(3)  of  the  Act,  fair 
market  value  means  the  value  of  rental 
property  for  general  conunercial 
purposes  (not  taking  into  accoiuit  its 
intended  use).  In  the  case  of  a  lease  of 
space,  this  value  may  not  be  adjusted  to 
reflect  the  additional  value  the 
prospective  lessee  or  lessor  would 
attribute  to  the  proximity  or 
convenience  to  the  lessor  where  the 
lessor  is  a  potential  source  of  patient 
referrals  to  the  lessee.  We  incorporated 
this  provision  into  the  August  1995  final 
rule  covering  referrals  for  cUnical 
laboratory  services  and  into  the  January 
1998  proposed  rule  at  §411.351. 
Commenters  raised  questions  about  the 
meaning  of  the  statutory  provision. 

Comment:  With  respect  to  the  rental 
of  property,  commenters  questioned  oiu 
definition  of  fair  market  value  as  "the 
value  of  rental  property  for  general 
commercial  purposes  (not  taking  into 
accoimt  its  intended  use)."  The 
commenters  believe  this  language  is 
problematic  for  appraising  a  medical 
office  building  because  it  requires  the 
appraiser  to  compare  the  property  to  the 
broad  category  of  properties  that  are 
"used  for  general  commercial 
ptuposes."  This  latter  category  can 
include  properties  that  are  highly 
dissimilar  in  character  and  value.  For 
example,  the  appraisal  for  medical 


office  property  could  include  retail  or 
industrial  rates.  Such  an  approach 
conflicts  with  the  fimdamental  principle 
that  appraisals  should  be  based  on 
comparing  properties  with  similar 
attributes. 

Response:  We  believe  that  a  rental 
property  meets  the  requirement  that  a 
payment  reflect  the  "value  of  property 
for  general  conunercial  purposes,  not 
taking  into  accoimt  its  intended  use" 
when  the  payment  takes  into  account 
any  costs  that  were  incurred  by  the 
lessor  in  developing  or  upgrading  the 
property,  or  maintaining  the  property  or 
its  improvements,  regardless  of  why  the 
improvements  were  added.  That  is,  the 
rental  payment  can  reflect  the  value  of 
any  similar  commercial  property  with 
improvements  or  amenities  of  a  similar 
value,  regardless  of  why  the  property 
was  improved.  On  the  other  hand,  we 
also  believe  that  rental  payments  would 
specifically  take  into  accotmt  the 
intended  use  of  the  property  if  the 
lessee  paid  inflated  amounts  solely  to 
enhance  his  or  her  medical  practice.  For 
example,  rental  payments  by  a  physical 
therapist  would  not  be  fair  market  value 
for  purposes  of  section  1877  of  the  Act 
if  the  physical  therapist  agreed  to  pay  an 
inflated  rate  that  was  not  justified  by 
improvements  or  other  amenities  and 
was  higher  than  the  rate  paid  by  other, 
similarly  situated  medical  practitioners 
in  the  same  building  just  because  the 
building  was  occupied  by  several 
orthopedic  practices. 

A  rental  payment  cannot  be  adjusted 
to  reflect  the  additional  value  the 
prospective  lessee  or  lessor  would 
attribute  to  the  proximity  or 
convenience  to  the  lessor  where  the 
lessor  is  a  physician  and  a  potential 
source  of  patient  referrals  to  the  lessee. 
We  interpret  this  requirement  to  allow 
rental  payments  that  reflect  the  fair 
market  value  of  the  area  in  which  the 
property  is  located,  even  if  a  lease  is  for 
medical  property  in  a  "medical 
community."  To  qualify,  the  payments 
should  not  reflect  any  additional  value, 
such  as  an  amount  that  is  above  that 
paid  by  other  medical  practitioners  in 
the  same  biulding  or  in  the  same  or  in 
a  similar  location,  just  because  the 
lessor  is  a  potential  soiux:e  of  referrals 
to  the  lessee.  That  is.  the  rental 
payments  should  be  roughly  equivalent 
to  those  charged  to  similarly  situated 
parties  in  arrangements  in  which 
referrals  are  not  an  issue. 

Also,  the  statute  requires  that  the 
rental  payments  not  reflect  the 
additional  value  either  party  attributes 
to  the  proximity  or  convenience  to  the 
lessor  where  the  lessor  is  a  potential 
source  of  patient  referrals  to  the  lessee. 
The  definition  of  a  "referral"  by  a 


"referring  physician"  in  section 
1877(h)(5)  of  the  Act  focuses  only  on 
actions  and  requests  for  services  that  are 
initiated  by  physicians;  it  does  not 
include  any  requests  for  services 
initiated  by  entities  or  other  providers    • 
or  suppliers,  nor  does  the  referral 
prohibition  itself  apply  to  anything  but 
physician  referrals.  Thus,  we  believe 
that  it  is  fair  to  interpret  the  limitation 
in  the  fair  market  value  definition  as 
confined  to  situations  in  which  a 
physician  is  the  lessor  and  a  potential 
source  of  referrals  to  an  entity  lessee. 
That  limitation  does  not  appear  to  us  to 
apply  when  an  entity,  such  as  a 
hospital,  is  the  lessor  that  rents  space  to 
physicians,  even  if  the  hospital  is  in  a 
position  to  refer  to  the  physicians.  As  a 
result,  we  believe  a  hospital  should 
factor  in  the  value  of  proximity  when 
charging  rent  to  lessee  physicians. 

4.  Group  Practice 

The  definition  of  a  group  practice 
imder  section  1877(h)(4)  of  the  Act  is 
addressed  in  this  preamble  at  section 
VI.C  and  in  the  regulations  at  §411.352. 

5.  Health  Professional  Shortage  Areas 

The  existing  regidations  covering 
referrals  for  clinical  laboratory  services 
define  a  health  professional  shortage 
area  (HPSA)  for  purposes  of  section 
1877  of  the  Act  as  "an  area  designated 
as  a  health  professional  shortage  area 
under  section  332(a)(1)(A)  of  the  Public 
Health  Service  Act  for  primary  medical 
care  professionals  (in  accordance  with 
the  criteria  specified  in  42  CFR  part  5, 
appendix  A,  part  I — Geographic  Areas)" 
and,  in  addition,  "an  area  designated  as 
a  health  professional  shortage  area 
under  section  332(a)(1)(A)  of  the  Public 
Health  Service  Act  for  dental 
professionals,  mental  health 
professionals,  vision  care  professionals, 
podiatric  professionals,  and  pharmacy 
professionals.  We  proposed  no  changes 
to  the  existing  rule. 

The  definition  of  a  HPSA  for  piuposes 
of  Phase  I  of  this  rulemaking  is  intended 
to  track  the  definition  of  a  HPSA  as 
promulgated  by  the  Health  Resources 
Services  Administration  (HRSA),  which 
administers  the  HPSA  designation 
process.  HRSA  has  proposed  revising 
the  existing  HPSA  regulations.  (See  63 
FR  46538;  64  FR  29831.)  We  have 
modified  the  definition  of  a  HPSA  in 
these  regulations  to  track  current  HRSA 
interpretations  of  the  HPSA  regulations 
and  to  make  clear  that  the  definition 
incorporates  any  future  changes  or 
amendments  to  HRSA's  definition  of  a 
HPSA,  which  is  codified  in  42  CFR  part 
5. 
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6.  Employee 

We  defined  an  "employee"  in  the 
existing  regulation  and  in  the  January 
1998  proposed  regulation  in  §411.351 
by  reiterating  the  statute.  Section 
1877(h)(2)  of  the  Act  specifically  defines 
an  "employee"  of  an  entity  as  an 
individual  who  would  be  considered  to 
be  an  employee  under  the  usual 
common  law  rules  that  apply  in 
determining  the  employer-employee 
relationship,  as  applied  for  purposes  of 
section  3121(d)(2)  of  the  Internal 
Revenue  Code  of  1986. 

Comment:  Two  commenters 
reconunended  an  expansion  of  the 
proposed  definition  of  "employee"  to 
include  "leased  employees"  to  better 
reflect  the  realities  of  the  market  place. 
The  current  definition,  which  references 
income  tax  law,  limits  an  employee  to 
an  individual  who  meets  the  definition 
of  a  "common  law"  employee.  But  the 
definition  of  a  common  law  employee 
does  not  include  leased  employees,  who 
are  defined  by  State  law  and  have  a 
quasi-common  law  status. 

Response:  We  do  not  believe  we  have 
the  authority  to  expand  the  definition  of 
employee  that  appears  in  the  law.  It  is 
our  understanding  that  leased 
employees  are  essentially  regarded  by 
the  courts,  the  IRS,  and  Federal 
legislators  as  "contingent  employees." 
Contingent  workers  are  generally 
described  as  workers  who  are  not  part 
of  the  employer's  regular  work  force,  but 
are  hired  to  meet  certain  needs.  These 
workers  are  technically  employed  by  an 
entity  other  than  the  one  for  whom  the 
services  are  performed.  Other  types  of 
contingent  workers  include 
independent  contractors  and 
consultants. 

A  leased  employee  is  defined  in 
section  414(n)  of  the  Internal  Revenue 
Service  Code  as  an  individual  who 
performs  services  under  an  agreement 
between  the  service  recipient  and  a 
leasing/staffing  organization;  performs 
services  luider  the  primary  direction  or 
control  of  the  service  recipient;  and 
performs  services  for  the  service 
recipient  on  a  substantially  full-time 
basis  for  a  12-month  period.  The 
labeling  of  a  worker  as  a  leased 
employee  under  a  leasing/staffing 
arrangement  does  not  mean  that  the 
worker  will  be  defined  as  a  "leased 
employee"  under  section  414(n)  of  the 
Internal  Revenue  Code  for  employee 
benefit  plan  purposes.  The  IRS 
determines  the  common  law 
employment  relationship  between  a 
worker  and  an  organization  by 
analyzing  the  facts  and  circumstances  of 
each  particular  situation.  The  IRS  uses 
guidelines,  in  the  form  of  a  list  of 


factors,  for  classifying  workers  as  either 
employees  or  independent  contractors, 
in  order  to  determine  whether  there  is 
actually  an  employer/employee 
relationship.  We  would  regard  any 
leased  employee  that  qualifies  as  an 
"employee"  under  the  IRS  test  as  an 
employee  for  purposes  of  section  1877 
of  die  Act. 

7.  Immediate  Family  Members 

The  referral  prohibition  in  section 
1877(a)  of  the  Act  states  that  if  a 
physician,  or  inunediate  family  member, 
has  a  financial  relationship  with  an 
entity,  the  physician  cannot  refer  a 
Medicare  patient  to  that  entity  for  the 
furnishing  of  DHS,  unless  an  exception 
applies.  In  the  August  1995  final  rule, 
we  listed  in  §411.351  the  individuals 
who  quahfy  as  a  physician's 
"immediate"  family  members.  These 
individuals  include  a  husband  or  wife; 
natural  or  adoptive  parent,  child,  or 
sibling;  stepparent,  stepchild, 
stepbrother,  or  stepsister;  father-in-law, 
mother-in-law,  son-in-law,  daughter-in- 
law,  brother-in-law,  or  sister-in-law; 
grandparent  or  grandchild;  and  spouse 
of  a  grandparent  or  grandchild.  We 
adopted  this  definition  without  any 
changes  in  the  January  1998  proposed 
rule. 

We  did  not  receive  any  comments  on 
this  definition.  We  did  receive 
comments  that  relate  to  whether 
physicians  should  be  precluded  from 
referring  to  people  who  qualify  as 
members  of  their  immediate  family.  We 
have  addressed  these  comments  in 
section  VI. B  of  this  preamble.  To 
conform  to  common  usage,  we  have 
amended  the  definition  to  substitute  the 
term  "birth"  for  "natxu^l"  parent. 

8.  Referral 

The  definition  of  "referral"  is 
addressed  in  this  preamble  in  section  III 
and  in  §411.351  of  the  regulations. 

9.  Remuneration  and  the  Exceptions  in 
Section  1877(h)(1)(C)  of  die  Act 

The  definition  of  "remimeration"  in 
section  1877(h)(1)(B)  of  the  Act  is 
drafted  broadly  to  include  "any 
remuneration,  directly  or  indirectly,  in 
cash  or  in  kind."  However,  a 
"compensation  arrangement"  is  defined 
in  paragraph  (h)(l)(AT  of  section  1877  of 
the  Act  to  specifically  exclude  various 
kinds  of  remimeration  that  are  listed  in 
paragraph  (h)(1)(C)  of  section  1877  of 
the  Act.  These  are  arrangements 
involving  only  the  following 
remuneration: 

(i)  the  forgiveness  of  amounts  owed  for 
inaccurate  tests  or  procedures,  mistakenly 
performed  tests  or  procedures,  or  the 
correction  of  minor  billing  errors; 


(ii)  the  provision  of  items,  devices,  or 
supplies  that  are  used  solely  to — 

(I)  collect,  transport,  process,  or  store 
specimens  for  the  entity  furnishing  the  item, 
device,  or  supply,  or 

(II)  to  order  or  communicate  the  results  of 
tests  or  procedures  for  such  entity. 

(iii)  a  payment  made  by  an  insurer  or  a 
self-insured  plan  to  a  physician  to  satisfy  a 
claim,  submitted  on  a  fee  for  service  basis,  for 
the  furnishing  of  health  services  by  that 
physician  to  an  individual  who  is  covered  by 
a  policy  with  the  insurer  or  by  the  self- 
insured  plan, if — 

(I)  the  health  services  are  not  furnished,  \^ 
and  the  payment  is  not  made  under  a 
contract  or  other  arrangement  between  the 
insurer  or  the  plan  and  the  physician, 

(II)  the  payment  is  made  to  the  physician 
on  behalf  of  the  covered  individual  and 
would  otherwise  be  made  directly  to  the 
individual, 

"(111)  the  amount  of  the  payment  is  set  in 
advance,  does  not  exceed  fair  market  value, 
and  is  not  determined  in  a  manner  that  takes 
into  account  directly  or  indirectly  the  volume 
or  value  of  any  referrals,  and 

(IV)  the  payment  meets  such  other 
requirements  as  the  Secreteuy  may  impose  by 
regulation  as  needed  to  protect  against 
program  or  patient  abuse. 

We  incorporated  these  exclusions 
from  the  definition  of  "remimeration" 
into  the  August  1995  final  rule  and  into 
the  January  1998  proposed  rule  in 
§411.351.  We  interpreted  the  exclusions 
in  the  January  1998  proposed  rule  at  63 
FR  1693  through  1694  to  mean  that  the 
portion  of  any  business  arrangement 
that  consists  of  the  remuneration  listed 
in  paragraph  (h)(1)(C)  of  section  1877  of 
the  Act  alone  does  not  constitute  a 
compensation  arrangement.  The  final 
regulation  adopts  our  proposed 
regulations  text  and  incorporates 
expressly  the  interpretation  applicable 
to  arrangements  that  include  portions  of 
remuneration  that  meet  the  exclusions 
in  section  1877  {h)(l)(C)  of  the  Act. 

a.  Minor  Billing  Errors. 

Comment:  Chie  commenter,  in 
referring  to  the  exclusion  from 
remuneration  of  forgiveness  for  amounts 
due  to  corrections  of  minor  billing 
errors,  stated  that  even  a  "minor"  billing 
error  might  have  large  dollar 
consequences,  particularly  if  the  same 
minor  mistake  were  repeated  on 
numerous  bills.  This  could  easily 
happen  because  virtually  all  bills  are 
now  computer-generated.  The 
commenter  stated  that  the  term  "minor" 
should  refer  to  the  type  of  error,  rather 
than  the  sum  of  money  that  may  be 
involved. 

Response:  We  agree  with  the 
commenter's  suggestion  that  a  "minor" 
billing  error  could  have  large  dollar 
consequences,  particularly  in  situations 
in  which  bills  are  computer  generated. 
We  also  agree  that  the  term  "minor" 
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should  refer  to  the  kind  of  billing  error 
rather  than  the  sum  of  money  involved. 
Therefore,  we  are  interpreting  "minor 
billing  errors"  to  cover  isolated  or 
infrequent  instances  in  which  an 
administrative  error,  such  as  a 
typographic,  keying,  or  other 
transcribing  error,  results  in  an  incorrect 
charge  or  bill.  On  the  other  hand,  a 
pattern  of  similar  or  consistent  billing 
error  "corrections"  may  suggest 
improper  remuneration  and  subject  the 
business  arrangement  to  scrutiny. 

b.  Medicare  as  an  Insurer. 
Section  1877(h)(l)(C)(iii)  of  the  Act 

"excepts"  bom  the  definition  of  a 
compensation  arrangement  situations 
involving  payments  made  by  an  insurer 
or  self-insured  plan  to  a  physician.  The 
payments  must  satisfy  a  physician's  fee- 
for-service  claim  for  furnishing  health 
services  taan  individual  who  is  covered 
by  a  policy  with  the  insurer  or  the  self- 
insured  plan. 

Comment:  One  commenter  asked 
whether  the  term  "insurer"  includes  the 
Medicare  program.  The  commenter 
believes  that  Medicare  is  included 
within  the  meaning  of  the  term 
"insurer,"  and  cited  for  support 
references  in  the  preamble,  as  well  as 
the  designation  of  Medicare  in  the  Act 
as  "Health  Insurance  for  the  Aged  and 
Disabled." 

Response:  In  the  preamble  to  the 
January  1998  proposed  rule  at  63  FR 
1694,  we  pointed  out  that  we  believed 
this  provision  was  designed  for 
situations  in  which  an  insurer  is  also 
involved  in  the  delivery  of  health  care 
services.  If  the  insurer  owns  a  health 
care  facility,  a  physician  might 
otherwise  be  precluded  from  referring  to 
that  facility  just  because  the  physician 
receives  compensation  from  the  insurer 
in  the  form  of  payments  that  satisfy  the 
physician's  claims. 

The  Medicare  program  is  not  directly 
involved  in  the  delivery  of  services,  but 
is  simply  a  payer  of  services;  that  is, 
Medicare  never  actually  furnishes 
services  to  program  patients  but  pays  for 
claims  from  providers  and  suppliers  or 
makes  payments  to  managed  care 
organizations.  The  physician  self- 
referral  law  is  only  implicated  if  a 
physician  refers  a  patient  to  an  entity  for 
DHS  and  the  physician  has  an 
ownership  or  investment  interest  in  the 
entity  or  receives  direct  or  indirect 
remuneration  from  the  entity.  Since  a 
physician  would  never  refer  a  patient  to 
the  Medicare  program  to  receive  a 
designated  health  service,  these 
payments  from  Medicare  to  a  physician 
are  totally  irrelevant  under  this  law. 

c.  Items,  Devices,  or  Supplies  Used 
Solely  To  Collect  Specimens. 


Comment:  One  commenter  thought 
there  was  a  possible  inconsistency  in 
the  preamble  to  the  January  1998 
proposed  rule  in  the  section  discussing 
whether  biopsy  needles  are  excluded 
from  the  definition  of  remuneration 
under  section  1877(h)(l)(C)(ii)  of  the 
Act.  SecUon  1877(h)(l)(C)(ii)  of  the  Act 
covers  items,  devices,  or  supplies  that 
are  used  solely  to  collect,  transport, 
process,  or  store  specimens  for  the 
entity  providing  the  items,  devices,  or 
supplies.  First,  the  commenter  noted 
our  conclusion  at  63  FR  1693  through 
1694  that  biopsy  needles  do  not 
function  solely  as  specimen  collection 
devices  and  therefore  are  categorically 
excluded  from  "items,  devices,  or 
supplies  that  are  used  solely"  for 
specimen  collection  purposes.  In  other 
words,  biopsy  needles  may  constitute 
remuneration  under  section  1877  of  the 
Act.  This  discussion  is  followed  in  the 
preamble  by  a  statement  that  any  items, 
supplies,  or  devices  provided  to  a 
physician  must  be  used  solely  in 
connection  with  specimens  sent  by  the 
physician  to  the  entity  that  supplied  the 
items,  devices,  or  supplies.  Accordingly, 
the  preamble  indicates  that  the  number 
of  items,  supplies,  or  devices  furnished 
should  not  exceed  the  number  of 
specimens  sent  to  the  laboratory  for 
processing.  The  commenter  suggested 
that  the  proximity  and  sequence  of  these 
discussions  in  the  preamble  has  caused 
confusion  in  the  industry;  some  have 
concluded  that,  regardless  of  the  first 
discussion  and  conclusion,  biopsy 
needles  might  not  constitute 
remuneration  if  the  number  of  biopsy 
needles  provided  by  a  laboratory  were 
to  correlate  to  the  number  of  biopsy 
specimens  sent  to  the  laboratory. 

The  commenter  urged  us  to  adopt  the 
view  that  biopsy  needles  are  surgical  or 
medical  devices,  rather  than  items, 
devices,  or  supplies  solely  used  for 
specimen  collection  purposes  in  all 
cases.  The  commenter  noted  that  this 
interpretation  would  be  consistent  with 
statements  made  by  the  OIG  that  the  free 
provision  of  biopsy  needles  horn  a 
laboratory  to  a  physician  would  be 
suspect  under  the  anti-kickback  statute 
because  the  needles  have  independent 
value  to  the  physician  as  a  surgical 
device  used  in  surgical  procedures.  (See 
the  letter  dated  August  4,  1997, 
available  on  the  OIG  website  at  http:// 
www.dhhs.oig/gov.)  A  second 
commenter  concurred  with  this 
conclusion,  and  suggested  that  the  same 
aflalysis  should  apply  to  other  surgical 
or  medical  devices  that  may  be  used 
during  a  procedure  to  collect  specimens, 
but  have  independent  value  to 


physicians,  such  as  snares  and  reusable 
aspiration  and  injection  needles. 

Response:  We  agree  with  the  first 
commenter  that  the  proximify  and 
sequence  of  our  discussion  of  this  topic 
in  the  preamble  might  have  been 
confusing.  We  wish  to  clarify  our  views 
on  the  "items,  devices,  and  supplies" 
provision  here.  First,  in  enacting  section 
1877(h)(l)(C)(ii)  of  die  Act,  v  e  believe 
that  the  Congress  did  not  intead  to 
allow  laboratories  to  supply  physicians 
with  surgical  instruments  for  free  or 
below  fair  market  value  prices.  Rather, 
we  beUeve  the  Congress  intended  to 
include  in  this  section  items,  supplies, 
and  devices  of  low  value,  such  as  single 
use  needles,  vials,  and  specimen  cups, 
that  are  primarily  provided  by 
laboratories  to  physicians  to  ensure 
proper  collection  of  specimens  for 
processing  at  the  laboratory  and  that 
have  litde,  if  any,  independent 
economic  value  to  the  physicians  who 
receive  them.  In  many  cases,  the  cost  of 
these  items  may  already  be  included  in 
the  practice  expense  portion  of  the 
Medicare  payment  made  to  the 
physician.  In  addition,  to  the  extent  the  ' 
items  are  reusable,  they  may  have  value 
unrelated  to  the  collection  of  specimens 
for  processing  by  the  laboratory 
providing  the  items.  The  provision  of 
such  items  for  free  or  below  fair  market 
value  poses  a  risk  that  the  items  may 
constitute  compensation  fit)m  the 
laboratories  for  the  physician's  referrals 
and  increase  the  risk  of  overutilization. 
Accordingly,  biopsy  needles  and  like 
devices,  such  as  snares  and  reusable 
aspiration  and  injection  needles,  are 
categorically  excluded  from  the  items, 
devices,  and  supplies  covered  by 
section  1877(h){l)(C)(ii)  of  the  Act. 
although  arrangements  for  providing 
such  items  may  be  structured  to  fit  into 
the  exception  for  payments  by  a 
physician  for  items  and  services  to  an 
entity  if  the  items  or  services  are 
furnished  at  a  price  that  is  consistent 
with  fair  market  value.  (See  section 
1877(e)(7)  of  the  Act  and  §411.357(1).) 
This  view  is  coiisistent  with  the 
guidance  published  by  the  OIG  noted  in 
the  preceding  comment. 

The  discussion  of  the  correlation  of 
the  number  of  supplies  to  the  number  of 
specimens  sent  to  the  laborator\'  has  no 
application  to  biopsy  needles  and  other 
devices  that  fall  outside  section 
187i(h)(l)(C)(ii)  of  die  Act.  As  to  Uiose 
single  use,  low  value  items,  devices,  and 
supplies  that  come  within  the  scope  of 
section  1877(h)(l)(C)(ii)  of  the  Act,  die 
fact  that  the  number  of  supplies 
provided  to  a  physician  approximates 
the  number  of  specimens  sent  by  the 
physician  to  the  laboratory  providing 
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the  supplies  is  merely  one  indicator  that 
the  supplies  have  been  provided  in 
connection  with  specimen  collection  for 
the  entity  providing  the  supplies.  The 
numerical  correlation  is  not  a  statutory 
or  regidatory  requirement.  However,  the 
provision  of  an  excessive  nimiber  of 
supplies  creates  an  inference  that  the 
supplies  are  not  provided  solely  to 
collect,  transport,  process,  oc^tore 
specimens  for  the  entity  providing 
them. 

Comment:  A  commenter  noted  that 
certain  supplies  that  are  used  in 
connection  with  the  collection  of 
specimens,  such  as  gloves,  can  also  be 
used  by  a  physician  for  other  piuposes. 
Since  the  laboratory  cannot  guarantee 
that  the  gloves  it  supplies  are  used  by 
the  physician  only  for  collecting 
specimens,  the  commenter 
recommended  that  the  laboratory 
monitor  the  voliune  of  the  items 
supplied.  The  commenter  asserted  that 
if  the  number  of  gloves  supplied  equals, 
or  is  close  to,  the  number  needed  for  the 
collection  of  specimens  by  this 
physician,  we  should  consider  the 
conditions  in  the  exception  in  section 
1877(h)(l)(C)(ii)  of  the  Act  to  have  been 
met. 

Response:  While  we  recognize  that 
sterile  gloves  are  essential  to  the  proper 
collection  of  specimens,  we  believe  Uiey  ' 
are  not  items,  devices,  or  supplies  used 
solely  to  collect,  transport,  process,  or 
store  specimens.  To  be  svae,  sterile 
gloves  are  essential  to  the  specimen 
collection  process,  but  their  main 
function  is  to  prevent  infection  or 
contamination.  Also,  sterile  gloves  are 
fungible,  general  piupose  supplies 
typically  foiuid  in  a  physician's  office 
and  used  for  a  wide  range  of 
examinations  and  procedures.  We 
believe  it  would  be  impractical  for 
physicians'  offices  to  monitor  and 
regulate  the  use  of  gloves  so  as  to  limit 
their  use  to  the  collection  of  specimens 
for  the  laboratory  that  provided  them. 
Accordingly,  we  believe  the  provision  of 
free  gloves  is  remuneration  subject  to 
the  general  prohibition  of  section  1877 
of  the  Act,  in  the  absence  of  an 
applicable  exception. 

Comment:  A  commenter  questioned 
how  a  laboratory  should  measure  the 
volume  of  specimen  collection  supplies 
it  provides  to  a  new  physician  or  group 
client  with  whom  it  has  no  experience. 
In  such  a  situation,  the  commenter 
believes  the  laboratory  should  be 
allowed  to  rely  on  the  anticipated 
voliune  of  services,  until  an  actual 
pattern  of  referral  can  be  established,  to 
meet  the  requirement  that  items 
furnished  by  the  laboratory  be 
consistent  with  the  number  of  tests 
referred  to  the  laboratory. 


Response:  As  noted  above,  there  is  no 
explicit  requirement  in  the  statute  that 
the  volume  of  supplies  provided  by  a 
laboratory  correlate  with  the  volume  of 
specimens  sent  to  the  laboratory  for 
processing.  Rather,  a  correlation  is  one 
indicator  that  the  provision  of  the 
supplies  meets  the  requirement  that 
they  be  used  to  collect,  transport, 
process,  or  store  specimens  for  the 
laboratory  that  provided  them  and  that 
the  supplies  are  not  for  the  physician's 
general  office  use.  We  imderstand  that 
a  laboratory  may  not  have  a  pattern  of 
referrals  on  which  to  base  the  provision 
of  items,  devices,  and  supplies  to  a  new 
physician  or  group  practice  client.  In 
these  instances,  the  laboratory  may  elect 
to  provide  supplies  based  on  the 
number  of  tests  typically  ordered  by 
physicians  or  group  practices  of  like 
type  and  size  in  that  community  imtil 
the  physician  or  group  practice 
establishes  a  pattern  of  referrals  with  the 
laboratory  sufficient  to  determine  the 
appropriate  number  of  supplies.  The 
laboratory  or  physician  should  be 
prepared  to  demonstrate  that  the  items, 
devices,  or  supplies  were  furnished 
based  on  a  commiuiity  standard  and  to 
describe  the  standard. 

Comment:  One  commenter  asked  that 
we  clarify  how  section  1877  of  the  Act 
applies  to  a  clinical  laboratory's 
provision  of  a  phlebotomist  to  a 
physician,  group  practice,  or  ESRD 
facility  without  charge  to  the  physician, 
group,  or  ESRD  facility. 

Response:  Under  section  1877(h)(1)(B) 
of  the  Act,  remuneration  includes  "any 
remuneration,  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  land," 
with  the  exception  of  certain  items  of 
potential  value  listed  in  section 
1877(h)(1)(C)  of  the  Act.  The  provision 
of  personnel,  such  as  a  phlebotomist, 
does  not  fit  in  any  category  listed  in 
section  1877(h)(1)(C).  Thus,  the 
provision  of  a  phlebotomist,  as 
described  by  the  commenter,  may 
constitute  remuneration,  and  therefore 
create  a  compensation  arrangement,  for 
purposes  of  section  1877  of  the  Act. 
Whether  a  particular  phlebotomist 
arrangement  confers  a  benefit  on  a 
physician  or  group  practice  depends  on 
the  specific  facts  and  circumstances. 
(The  provision  of  a  phlebotomist  to  an 
ESRD  fecility  would  not  implicate 
section  1877  of  the  Act,  unless  the 
arrangement  conferred  a  direct  or 
indirect  benefit  on  a  physician  or 
physician  group;  such  laboratory-ESRD 
facility  arrangements  may  implicate  the 
anti-kickback  statute.) 

The  OIG  has  issued  a  special  baud 
alert  addressing  the  provision  of  fi«e 
goods  and  services  to  physicians  under 
the  anti-kickback  statute,  59  FR  242 


(December  9, 1994).  We  believe  the 
fraud  alert  is  instructive  here. 
Discussing  the  issue  of  laboratory 
phlebotomists  placed  in  physicians' 
offices,  it  observes: 

When  permitted  by  State  law.  a  laboratory 
may  make  available  to  a  physician's  office  a 
phlebotomist  who  collects  specimens  from 
patients  for  testing  by  the  outside  laboratory. 
While  the  mere  placement  of  a  laboratory 
employee  in  the  physician's  office  would  not 
necessarily  serve  as  an  inducement 
prohibited  by  the  anti-kickback  statute,  the 
statute  is  implicated  when  the  phlebotomist 
performs  additional  tasks  that  are  normally 
the  responsibility  of  the  physician's  office 
staff.  These  tasks  can  include  taking  vital 
signs  or  other  nursing  functions,  testing  for 
the  physician's  office  laboratory,  or 
performing  clerical  services.  Where  the 
phlebotomist  performs  clerical  or  medical 
hinctions  not  directly  related  to  the 
collection  or  processing  of  laboratory 
specimens,  a  strong  inference  arises  that  he 
or  she  is  providing  a  benefit  in  return  for  the 
physician's  referrals  to  the  laboratory.  In 
such  a  case,  the  physician,  the  phlebotomist, 
and  the  laboratory  may  have  exposure  imder 
the  anti-kickback  statute.  This  analysis 
applies  equally  to  the  placement  of 
phlebotomists  in  other  health  care  settings, 
including  nursing  homes,  clinics  and 
hospitals.  Furthermore,  the  mere  existence  of 
a  contract  between  the  laboratory  and  the 
health  care  provider  that  prohibits  the 
phlebotomist  from  performing  services 
unrelated  to  specimen  collection  does  not 
eliminate  the  OIC's  concern,  where  the 
phlebotomist  is  not  closely  monitored  by  his 
[or  her]  employer  or  where  the  contractual 
prohibition  istiot  rigorously  enforced. 

Like  the  OIG,  we  believe  that  if  the 
phlebotomist  is  ptuely  performing 
laboratory  functions  for  the  laboratory 
that  places  the  phlebotomist,  then  there 
would  be  no  remimeration  to  the 
physician  or  group  practice  (that  is,  no 
compensation  arrangement).  Put  another 
way,  there  would  be  no  services  to  the 
physician  or  group  for  which  they 
should  pay.  However,  if  the 
phlebotomist  performs  services  that  are 
not  directly  related  to  the  collection  or 
processing  of  laboratory  specimens  for 
the  laboratory  that  has  provided  the 
phlebotomist,  he  or  she  may  be 
providing  a  benefit  to  the  physician  or 
group  practice,  thus  creating  a 
compensation  arrangement  between  the 
physician  and  the  clinical  laboratory 
that  furnished  the  phlebotomist.  Such 
arrangements  may  be  structured  to  fit  in 
an  exception  to  section  1877  of  the  Act, 
such  as  the  personal  service 
arrangements  exception,  the  fair  market 
value  exception,  or  the  exception  for 
payments  by  physicians  for  items  or 
services. 

Comment:  Another  commenter  asked 
that  we  establish  a  clear  standard 
governing  the  use  by  ESRD  facilities  of 
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personnel  fixim  a  clinical  laboratory. 
The  commenter  recommended  that 
employees  of  clinical  laboratories  only 
be  allowed  to  perform  duties  directly 
associated  with  collecting  and  preparing 
specimens,  and  making  test  results 
available  to  the  ESRD  facility.  Activities 
involved  in  ESRD  facility 
administration,  patient  care,  or  handling 
of  specimens  or  data  from  other 
laboratories  would  not  be  allowed. 

Response:  As  noted  above,  the 
provision  of  a  phlebotomist  to  an  ESRD 
facility  would  not  implicate  section 
1877  of  the  Act  unless  the  arrangement 
benefits  a  physician  or  physician  group. 

Comment:  One  commenter  inquired 
whether  a  laboratory  may  provide 
medical  waste  disposal  supplies  and 
services  to  physicians  free  of  charge. 
The  commenter  asserted  that  the 
services  would  be  provided  only  for 
medical  waste  generated  in  connection 
with  the  collection,  transportation, 
processing,  or  storage  of  specimens. 

Response:  Section  1877(h){l)(C)(ii)  of 
the  Act  excludes  from  the  definition  of 
a  compensation  arrangement 
remuneration  that  consists  of  "the 
provision  of  items,  devices,  or  supplies 
that  are  used  solely  to — (I)  collect, 
transport,  process,  or  store  specimens 
for  the  entity  providing  the  item,  device, 
or  supply  *  *  *.  "  The  provision  does 
not  specifically  allow  laboratories  to 
furnish  physicians  and  group  practices 
with  medical  waste  disposal  supplies 
and  services  at  no  charge.  However,  we 
believe  that  supplies  and  the  disposal  of 
items  used  solely  in  coimection  with  the 
collection  of  specimens  for  this  clinical 
laboratory  are  part  of  the  process  the 
laboratory  engages  in  when  it  collects, 
transports,  and  processes  specimens.  If 
a  laboratory  can  provide  a  needle  for 
collection  and  it  can  take  away  the 
specimen,  we  believe  that  the  laboratory 
can  also  take  away  the  needle  and  other 
items  that  are  used  in  the  process. 
However,  we  do  not  believe  this 
exception  covers  the  disposal  of  needles 
or  other  waste  items  that  have  been  used 
by  the  physician  practice  for  other 
purposes. 

K.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
provide  a  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
when  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  To  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
35D6(c)(2)(A)  of  the  PRA  requires  that 


we  solicit  comments  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
biuden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Reconunendations  to  minimize  the 
information  collection  biuden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

Section  411 .352    Group  Practice 

Paragraph  (d)  requires  that,  except  as 
provided  in  paragraphs  (d)(2)  and  (d)(3) 
of  this  section,  substantially  all  of  the 
patient  care  services  of  the  physicians 
who  are  members  of  the  group  (that  is, 
at  least  75  percent  of  the  total  patient 
care  services  of  the  group  practice 
members)  must  be  furnished  through 
the  group  and  billed  under  a  billing 
number  assigned  to  the  group;  the 
amoimts  received  must  be  treated  as 
receipts  of  the  group;  and  "patient  care 
services"  must  be  measured  and 
documented  by  any  reasonable  means 
(including,  but  not  limited  to,  time 
cards,  appointment  schedules,  or 
personal  diaries)  or  any  alternative 
measure  that  is  reasonable,  fixed  in 
advance  of  the  performance  of  the 
services  being  measiued,  iiniformly 
applied  over  time,  verffiable,  and 
documented. 

While  this  requirement  is  subject  to 
the  PRA,  the  biuden  associated  with  it 
is  exempt  from  the  PRA  because  it 
meets  the  requirements  set  forth  in  5 
CFR  1320.3(b)(2)  and/or  (b)(3)  and  5 
CFR  1320.4(a). 

Paragraph  (i)  requires  that  supporting 
documentation  verifying  the  method 
used  to  calculate  the  profit  shares  or 
productivity  bonus  imder  paragraphs 
(i)(2)  and  (i)(3)  of  this  section,  and  the 
resulting  amount  of  compensation,  must 
be  made  available  to  the  Secretary  upon 
request. 

While  this  requirement  is  subject  to 
the  PRA  the  burden  associated  with  it 
is  exempt  from  the  PRA  because  it 
meets  the  requirements  set  forth  in  5 
CFR  1320.3(b)(2)  and/or  (b)(3)  and  5 
CFR  1320.4(a). 

Section  411.354    Financial 
Relationship,  Compensation,  and 
Ownership  or  Investment  Interest 

Paragraph  (d)  requires  that,  when 
special  rules  are  applied  to 
compensation  under  section  1877  of  the 


Act  and  under  these  regulations  in 
subpart  )  of  this  part,  the  compensation 
will  be  considered  "set  in  advance"  if 
the  aggregate  compensation  or  a  time- 
based  or  per  unit  of  service-based 
(whether  per-use  or  per-service)  amount 
is  set  in  advance  in  the  initial 
agreement,  in  writing,  between  the 
parties  in  sufficient  detail  so  that  it  can 
be  objectively  verified,  and  meets  the 
terms  and  conditions  of  this  section. 

While  this  requirement  is  subject  to 
the  PRA,  the  burden  associated  with  it 
is  exempt  from  the  PRA  because  it 
meets  the  requirements  set  forth  in  5 
CFR  1320.3(b)(2)  and/or  (b)(3)  and  5 
CFR  1320.4(a). 

Section  411 .355    General  Exceptions  to 
the  Referral  Prohibition  Related  to  Both 
Ownership/Investment  and 
Compensation 

Paragraph  (e)  requires  that  the 
relationship  of  the  components  of  the 
academic  medical  center  must  be  set 
forth  in  a  written  agreement  that  has 
been  adopted  by  the  governing  body  of 
each  component. 

While  this  requirement  is  subject  to 
the  PRA,  the  burden  associated  with  it 
is  exempt  from  the  PRA  because  it 
meets  the  requirements  set  forth  in  5 
CFR  1320.3(b)(2)  and/or  (b)(3)  and  5 
CFR  1320.4(a). 

Section  411.357    Exceptions  to  the 
Referral  Prohibition  Related  to 
Compensation  Arrangements 

Paragraph  (1)  requires  that 
compensation  resulting  from  an 
arrangement  between  an  entity  and  a 
physician  (or  an  immediate  family 
member)  or  any  group  of  physicians 
(regardless  of  whether  the  group  meets 
the  definition  of  a  group  practice  set 
forth  in  §  411.351)  for  the  provision  of 
items  or  services  by  the  physician  (or  an 
immediate  family  member)  or  group 
practice  to  the  entity,  must  be  set  forth 
in  an  agreement,  be  in  writing,  and  meet 
the  conditions  of  the  section. 

While  this  requirement  is  subject  to 
the  PRA,  the  burden  associated  with  it 
is  exempt  from  the  PRA  because  it 
meets  the  requirements  set  forth  in  5 
CFR  1320.3(b)(2)  and/or  (b)(3land  5 
CFR  1320.4(a). 

Paragraph  (p)  requires  that,  for 
indirect  compensation  arrangements,  as 
defined  in  §41 1.354(c)(2),  the 
compensation  described  in 
§411.354(c)(2)(ii)  is  part  of  an 
arrangement  that  is  set  out  in  writing 
and  meets  all  of  the  conditions  and 
requirements  set  forth  in  this  section. 

While  this  requirement  is  subject  to 
the  PRA,  the  burden  as.sociated  with  it 
is  exempt  ^om  the  PRA  because  it 
meets  the  requirements  set  forth  in  5 
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CFR  1320.3(b)(2)  and/or  (b)(3)  and  5 
CFR  1320.4(a). 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirements  in 
§§411.352,  411.354.  411.355.  and 
411.357.  These  requirements  are  not 
effective  imtil  they  have  been  approved 
by  OMB. 

If  you  have  any  comments  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  3  copies  within  30  days  of 
this  publication  date  directly  to  the 
following: 

Office  of  Information  and  Regulatory 
A^irs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  AUison  Heron  Eydt, 
HCFA  Desk  Officer;  and 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  Attn: 
John  Burke  HCFA-1809. 

X.  Regultttory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of 
Phase  I  of  this  rulemaking  as  required 
by  Executive  Order  12866  (September 
1993,  Regulatory  Planning  and  Review) 
and  the  Regiilatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354,  enacted  September  19, 
1980).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regvdatory  alternatives  and, 
if  regidation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economicdly 
significant  effects  ($100  million  or  more 
annually).  We  do  not  believe  that  Phase 
I  of  this  rulemaking  is  a  major  rule  that 
will  have  an  economically  significant 
effect.  We  have  no  way  of  determining 
with  any  certainty  the  aggregate  amount 
of  savings  or  costs  Phase  1  of  this 
rulemaking  will  impose,  but  do  not 
believe  it  will  approach  $100  million  or 
more  annually. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations  and  government 
agencies.  Most  hospitals  and  most' other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  million  or  less 


annually.  For  piuposes  of  the  RFA,  most 
physician  practices  are  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  an  RLA  if  a  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  niunber  of 
small  nual  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  do  not  believe  Phase  I  of  this 
rulemaking  will  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  Phase  I 
of  this  rulemaking  will  not  have  such  an 
effect  on  the  governments  mentioned, 
and  we  do  not  believe  the  private  sector 
costs  will  meet  the  $100  million 
threshold. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  do  not-'anticipate  that  Phase  I  of  this 
rulemaking  will  have  a  substantial  effect 
on  State  or  local  govenunents. 

B.  Anticipated  Effects 

We  stated  in  the  impact  analysis  in 
the  January  1998  proposed  rule  that  any 
estimate  of  the  individual  or  aggregate 
economic  impact  of  the  provisions  of 
the  final  rule  would  be  purely 
speculative.  We  explained  that  we  could 
not  gauge  with  any  certainty  the  number 
of  physicians  and  entities  that  woidd  be 
affected,  or  the  extent  of  any  changes 
they  would  have  to  make  to  comply 
with  the  rule.  As  we  noted  in  the 
January  1998  proposed  rule  at  63  FR 
1716,  various  studies  have  indicated 
that  the  degree  of  conflict  of  interest 
presented  by  a  physician's  investment 
in  entities  to  which  he  or  she  refers 
patients  is  unknown.  We  pointed  out 
that  ownership  information  or 
information  on  the  compensation 
arrangements  between  physiciaiis  and 
all  of  their  immediate  family  members 
and  the  entities  that  furnish  any  of  11 
DHS  constitutes  an  enormous  amount  of 


data  that  is  continually  subject  to 
change.  We  also  expected  that  the 
American  Medical  Association's 
declaration  that  self-referrals  are 
unethical  outside  of  a  physician's 
practice,  in  conjunction  with  State  laws 
restricting  or  qualifying  self-referrals 
and  the  referral  prohibition  under 
section  1877  of  the  Act  itself,  have 
already  led  to  a  decline  in  self-referral 
activity  and  financial  relationships 
between  physicians  and  entities. 
However,  we  lack  the  data  necessary  to 
either  confirm  or  refute  this 
supposition.  We  also  lack  data  that 
would  tell  us  how  many  of  the  financial 
relationships  that  physicians  have  with 
a  furnishing  entity  would  already  be 
exempted  under  die  statute. 

We  stated  that,  although  the 
provisions  in  the  rule  do  not  lend 
themselves  to  a  quantitative  impact 
estimate,  we  did  not  anticipate  that  they 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  based  this  assessment  on 
the  many  exceptions  in  the  rule 
(including  a  broad  exception  for 
ownership  in  rural  entities),  as  well  as 
the  actions  parties  can  take  to  revise 
their  business  arrangements  to  avoid  the 
referral  prohibition.  We  still  believe  this 
to  be  the  case.  In  fact,  we  expect  that 
Phase  I  of  this  rulemaking  will  have  a 
much  smaller  impact  than  the 
provisions  that  we  proposed.  However, 
because  Phase  I  of  this  rulemaking  may 
have  significant  effects  on  some  health 
care  practitioners,  or  be  viewed  as 
controversial,  we  wish  to  inform  the 
public  of  what  we  regard  as  the  possible 
major  effects  of  Phase  I  of  this 
rulemaking. 

We  stated  in  the  January  1998 
proposed  rule  that  we  expected  that 
physicians  who  refer  Medicare  patients 
for  DHS  and  entities  that  ftimish  DHS. 
including  hospitals,  would  be  the 
parties  that  are  primarily  affected  by 
this  rule.  In  response  to  comments  on 
the  January  1998  proposed  rule,  we 
have  liberalized  a  wide  variety  of  the 
provisions  that  could  affect  these 
parties.  We  have  tried  to  create  a  more 
manageable  regidation  that  includes 
"bright  line"  rules  to  help  the  health 
care  community  determine  more  easily 
when  a  physician's  referrals  are  in 
compliance  with  the  law.  We  have  made 
numerous  changes  to  the  rule  to  try  to 
mold  it  around  existing  business 
practices,  and  have  attempted  to 
reinterpret  the  law  so  that  it  has  a  more 
practical  and  realistic  effect  on 
physicians  and  the  entities  that  provide 
DHS.  The  result,  we  believe,  is  an 
overall  approach  that  should  have  fat 
less  impact  on  the  business 
relationships  of  individuals  and  entities 
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than  the  provisions  of  the  January  1998 
proposed  rule.  We  discuss  below  some 
of  the  major  issues  affecting  physicians 
and  furnishing  entities.  We  ^so  briefly 
discuss  the  effects  of  the  rule  on 
Medicare  beneficiaries. 

1.  Effects  on  Physicians 

A  physician  can  be  financially  related 
'  to  an  entity  either  through  an  ownership 
or  investment  interest  in  the  entity,  or 
through  a  compensation  arrangement 
with  the  entity.  A  physician  who  has  (or 
whose  immediate  family  member  has)  a 
financial  relationship  with  an  entity  that 
does  not  qualify  for  an  exception  is 
prohibited  from  referring  Medicare 
patients  to  that  entity  for  the  provision 
of  DHS.  Also,  when  a  physician  with 
such  a  relationship  makes  a  prohibited 
referral,  there  is  a  risk  that  the  entity 
will  receive  no  Medicare  payment  for 
those  DHS.  These  provisions  can  have  a 
significant  effect  on  the  business 
arrangements  in  which  a  physician  will 
participate  and  the  manner  in  which  the 
physician  will  structure  his  or  her 
practice. 

The  potential  impact  of  the  regulation 
on  physicians  and  other  individual 
parties  was  revealed  to  us  by  the 
voluminous  comments  frt)m  the  public 
and  health  care  community  we  received 
in  response  to  the  January  1998 
proposed  rule.  In  addition  to  specific 
complaints  and  objections,  the 
commenters  expressed  a  number  of 
general  concerns,  including  that  the 
proposed  regulation  inappropriately 
intruded  into  the  organization  and 
delivery  of  medical  care  within 
physicians'  offices;  that  the  regulation 
in  many  respects  was  counter  to  our 
other  longstanding  policies  on  coverage 
and  similar  issues;  that  the  rule  was 
unclear  in  many  areas  and  that  in  light 
of  the  severe  penalty  (that  is,  payment 
denial),  "bright  line"  rules  were 
essential;  and  that  some  aspects  of  the 
proposed  rule,  such  as  its  ti^atment  of 
indirect  financial  relationships,  were 
administratively  impractical  or  would 
have  been  prohibitively  costly  in  terms 
of  monitoring  compliance. 

We  believe  Phase  I  of  this  rulemaking 
substantially  addresses  the  concerns 
raised  by  the  commenters  and  yet  is 
consistent  with  the  statute.  Phase  I  of 
this  rulemaking  clarifies  the  definitions 
of  DHS;  substantially  broadens  the  in- 
office  ancillary  services  exception 
(which  allows  physicians  to  refer  within 
their  own  practices)  by  easing  the 
criteria  for  qualifying  as  a  group  practice 
and  conforming  the  supervision 
requirements  to  our  coverage  and  other 
payment  policies;  permits  shared 
facilities  in  the  same  building  where 
physicians  routinely  provide  services 


that  are  neither  Federal  nor  private  pay 
DHS;  excludes  from  the  definition  of 
"referral"  services  personally  performed 
by  the  referring  physician:  expands  the 
in-office  ancillary  services  exception  to 
cover  certain  DME  provided  to  patients 
in  physicians'  offices;  creates  a  new 
exception  for  compensation  of  faculty  in 
academic  medical  centers;  and  clarifies 
when  a  managed  care  organization 
(MCO)  is  an  entity  furnishing  DHS.  All 
of  these  issues  are  described  in  greater 
detail  elsewhere  in  the  preamble,  along 
with  a  number  of  lesser  issues  that 
could  affect  physicians. 

2.  Effects  on  Other  Providers 

As  we  stated  above.  Phase  I  of  this 
rulemaking  affects  entities  that  furnish 
DHS  by  preventing  them  from  receiving 
payment  for  services  that  they  furnish  as 
the  result  of  a  physician's  prohibited 
referral.  Entities  can  also  be  subject  to 
various  other  sanctions,  including  fines 
and  exclusion  from  Federal  health  care 
programs  if  they  knowingly  submit  a 
claim  in  violation  of  the  prohibition.  We 
lack  the  data  to  determine  the  number 
of  entities  that  could  be  affected  by 
Phase  I  of  this  rulemaking.  However,  we 
believe  they  will  be  fewer  in  number 
than  we  had  anticipated  in  the  January 
1998  proposed  rule  because,  as  we 
described  above,  physicians  will  have 
far  more  leeway  to  refer. 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

Section  1877  of  the  Act  was  enacted 
primarily  to  address  overutilization  of 
health  care  services  covered  by 
Medicare.  We  have  tried  to  focus  Phase 
I  of  this  rulemaking  on  financial 
relationships  that  may  result  in 
overutilization.  We  expect  that  Phase  I 
of  this  rulemaking  will  result  in  savings 
to  the  program  by  providing  physicians 
and  entities  with  "bright  line"  rules  on 
how  to  avoid  the  prohibited  referrals 
that  can  result  in  overutilization  of 
covered  services.  We  cannot  gauge  with 
any  certainty  the  extent  of  these  savings 
to  the  program  at  this  time.  (We  will 
discuss  the  effects  on  the  Medicaid 
program  in  Phase  II  of  this  rulemaking.) 

4.  Effects  on  Beneficiaries 

Some  commenters  thought  the 
January  1998  proposed  regulations 
exceeded  our  statutory  authority  and 
imposed  unnecessary  and  costiy 
burdens  on  physicians  that  would  harm 
patient  access  to  health  care  facilities 
and  services.  In  Phase  I  of  this 
rulemaking,  we  have  tried  to  ensure  that 
the  rule  will  not  adversely  impact  the 
medical  care  of  Federal  health  care 
beneficiaries  or  other  patients.  Where 
we  have  determined  that  Phase  I  of  this 


rulemaking  may  impact  current 
arrangements  under  which  patients  are 
receiving  medical  care,  we  have 
attempted  to  verify  that  there  are  other 
ways  available  to  structure  the 
arrangement,  so  thai  patients  could 
continue  to  receive  the  care  in  the  same 
location.  In  almost  all  cases,  we  believe 
Phase  I  of  this  rulemaking  should  not 
require  substantial  changes  in  delivery 
arrangements,  although  it  may  affect  the 
referring  physician's  or  group  practice's 
ability  to  bill  for  the  care. 

In  addition,  we  have  significantly 
expanded  the  scope  of  services 
potentially  included  in  the  in-office 
ancillary  services  exception  and  thus 
readily  available  to  a  referring 
physician's  patients  by:  (1)  Making  clear 
that  outpatient  prescription  drugs  may 
be  "furnished"  in  the  office,  even  if  they 
are  used  by  the  patient  at  home;  (2) 
explicidy  permitting  external 
ambulatory  infusion  pumps  that  are 
DME  to  be  provided  under  the  in-office 
ancillary  services  exception;  (3)  making 
clear  that  chemotherapy  infusion  drugs 
may  be  provided  imder  the  in-office 
ancillary  services  exception  through  the 
administration  or  dispensing  of  the 
drugs  to  patients  in  the  physician's 
office;  and  (4)  creating  a  new  exception 
for  certain  items  of  DME  furnished  in  a 
physician's  office  for  the  convenience  of 
the  physician's  patients. 

C.  Alternatives  Considered 

In  drafting  the  January  1 998  proposed 
rule  covering  a  physician's  referrals  for 
DHS,  we  attempted  to  interpret  the 
statute  strictiy  and  literally.  After 
reviewing  the  voluminous  number  of 
comments  we  received,  we  have 
considered  many  alternative  ways  to 
interpret  the  statute  to  accommodate  the 
practical  problems  that  commenters 
raised,  while  still  fulfilling  the  intent  of 
the  law.  For  example,  we  revised  the 
"same  building"  requirements  in  the  in- 
office  ancillary  services  exception  to 
address  commenters'  concerns.  Under 
section  1877(b){2)(A)(ii){I)  of  the  Act, 
services  quaUfy  for  the  in-office 
ancillary  services  exception  if  they  are 
furnished  "in  a  building  in  which  the 
referring  physician  (or  emother 
physician  who  is  a  member  of  the  same 
group  practice)  furnishes  physician 
services  unrelated  to  the  furnishing  of 
designated  health  services."  In  the 
January  1998  proposed  rule,  we  made  it 
clear  that  we  regarded  the  building 
requirement  of  the  in-office  ancillary 
services  exception,  in  combination  with 
the  supervision  and  billing 
requirements,  as  the  Congress's  attempt 
to  circumscribe  the  exception  so  that  it 
applies  only  to  services  provided  within 
the  referring  physician's  actual  sphere 
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of  practice.  Without  these  requirements, 
physicians  could  refer  to,  and  profit 
from,  almost  any  entity,  with  the  claim 
that  somehow  the  referred  services  are 
"in-office"  services  that  are  being 
supervised  from  some  remote  place. 

Notwithstanding,  we  now  realize  that 
our  proposed  definition  of  a  "building" 
that  attempted  to  define  a  building  in 
architectural  terms  could  cause  practical 
problems  for  some  physicians  and  that 
a  clearer,  "bright  line"  rule  would  be 
preferable.  Accordingly,  having 
considered  the  various  alternatives 
suggested  by  the  commenters,  we 
concluded  that  for  purposes  of  Phase  I 
of  this  rulemaking,  we  woidd  define  a 
"building"  as  a  structiire  with,  or 
combination  of  structures  that  share,  a 
single  street  address  as  assigned  by  the 
U.S.  Postal  Service.  A  building  would 
be  considered  as  one  building  for  all 
suites  or  room  numbers  located  inside 
that  are  required  by  the  U.S.  Postal 
Service  to  use  the  same  street  address, 
regardless  of  the  suite  number.  Under 
Phase  I  of  this  rulemaking,  suites  used 
by  the  same  group  practice  or  solo 
physician  in  buildings  with  separate 
street  addresses  will  be  treated  as 
separate  buildings  for  the  purposes  of 
the  in-office  ancillary  services 
exception.  While  we  recognize  that  this 
mailing  address  rule  may  result  in  an 
occasional  anomaly,  we  are  persuaded 
that  it  creates  a  "bright  line"  nde  that 
will  be  easy  to  apply  and  will  produce 
fair  results  in  the  vast  majority  of  cases. 

We  have  also  responded  to  the 
commenters'  numerous  concerns  that 
the  space  in  the  building  in  which  the 
DHS  are  provided  must  be  adjacent  to 
the  space  in  which  services  that  are  not 
DHS  are  provided.  We  have  revised  the 
regidation  so  that  an  adjacent  space  is 
no  longer  necessary  (subject  to  the 
dictates  of  any  Medicare  or  Medicaid 
payment  or  coverage  supervision  rules). 
Shared  facilities  in  the  same  building 
are  now  permitted  to  the  extent  they 
comply  with  the  supervision,  location, 
and  billing  requirements  of  the  in-office 
ancillary  services  exception.  However, 
because  of  the  increased  risk  of  abuse  in 
this  expansion,  we  felt  that  we  could 
not  protect  DHS  provided  by  mobile 
vans  or  other  mobile  facilities  under  the 
in-office  ancillary  services  exception, 
except  in  very  Umited  circumstances. 

As  these  examples  demonstrate,  our 
approach  in  Phase  I  of  this  rulemaking 
was  to  address  as  many  of  the  industry's 
concerns  as  possible.  We  considered  a 
variety  of  suggestions  and  alternatives, 
selecting  only  those  that  were  consistent 
with  the  statute's  goals  and  directives, 
and  that  would  protect  Federal  health 
care  program  beneficiaries'  access  to 
services. 


D.  Conclusion 

For  the  reasons  stated  above,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act 
because  we  have  determined,  and  we 
certify,  that  Phase  I  of  this  rulemaking 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  Phase  I  of  this 
rulemaking  was  reviewed  by  the  Office 
of  Management  and  Budget. 

Listof  Subiects 

42  CFR  Part  411 

Kidney  diseases.  Medicare,  Physician 
referral.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare. 

For  the  reasons  set  forth  in  the 
preamble,  HCFA  amends  42  CFR 
chapter  IV  as  set  forth  below: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  UMITATIONS  ON 
MEDICARE  PAYMENT 

A.  Part  411  is  amended  as  follows: 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A— Gwwrai  Exclusions  and 
Exdualona  of  Particular  Sarvloaa 

2.  In  §411.1,  paragraph  (a)  is  revised 
to  read  as  follows: 


}411.1 

(a)  Statutory  basis.  Sections  1814(a) 
and  1835(a)  of  the  Act  require  that  a 
physician  certify  or  recertify  a  patient's 
need  for  home  health  services  but,  in 
general,  prohibit  a  physician  from 
certifying  or  recertifyiiag  the  need  for 
services  if  the  services  will  be  furnished 
by  an  HHA  in  which  the  physician  has 
a  significant  ownership  interest,  or  with 
which  the  physician  has  a  significant 
financial  or  contractual  relationship. 
Sections  1814(c),  1835(d),  and  1862  of 
the  Act  exclude  from  Medicare  payment 
certain  specified  services.  The  Act 
provides  special  ndes  for  payment  of 
services  furnished  by  the  following: 
Federal  providers  or  agencies  (sections 
1814(c)  and  1835(d)):  hospitals  and 
physicians  outside  of  the  U.S.  (sections 
1814(f)  and  1862(a)(4));  and  hospitals 
and  SNFs  of  the  Indian  Health  Service 
(section  1880  of  the  Act).  Section  1877 


of  the  Act  sets  forth  limitations  on 
referrals  and  payment  for  designated 
health  services  furnished  by  entities 
with  which  the  referring  physician  (or 
an  immediate  family  member  of  the 
referring  physician)  has  a  financial 
relationship. 


Subpart  J — Physician  Ownership  of, 
and  Referral  of  Patlenta  or  Laboratory 
Specimens  to,  Entitiss  Furnishing 
Clinlcai  Laboratory  or  Other  Health 
Services 

3.  Section  411.350  is  revised  to  read 
as  follows: 

1411.350    Scop*  of  subpart 

(a)  This  subpart  implements  section 
1877  of  the  Act,  which  generally 
prohibits  a  physician  from  making  a 
referral  under  Medicare  for  designated 
health  services  to  an  entify  with  which 
the  physician  or  a  member  of  the 
physician's  immediate  family  has  a 
financial  relationship. 

(b)  This  subpart  does  not  provide  for 
exceptions  or  immunity  from  civil  or 
criminal  prosecution  or  other  sanctions 
applicable  under  any  State  laws  or 
under  Federal  law  other  than  section 
1877  of  the  Act.  For  example,  although 
a  particular  arrangement  involving  a 
physician's  financial  relationship  with 
an  entity  may  not  prohibit  the  physician 
from  making  referrals  to  the  entity 
imder  this  subpart,  the  arrangement  may 
nevertheless  violate  another  provision 
of  the  Act  or  other  laws  administered  by 
HHS,  the  Federal  Trade  Commission, 
the  Securities  and  Exchange 
Commission,  the  Internal  Revenue 
Service,  or  any  other  Federal  or  State 
agency. 

(c)  This  subpart  requires,  with  some 
exceptions,  that  certain  entities 
furnishing  covered  services  under 
Medicare  Part  A  or  Part  B  report 
information  concerning  their 
ownership,  investment,  or 
compensation  arrangements  in  the  form, 
manner,  and  at  the  times  specified  by 
HCFA. 

4.  Section  411.351  is  revised  to  read 
as  follows: 

§411.351    Dsflnition*. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise: 

Centralized  building  means  all  or  part 
of  a  building,  including,  for  purposes  of 
this  definition  only,  a  mobile  vehicle, 
van,  or  trailer  that  is  owned  or  leased  on 
a  full-time  basis  (that  is,  24  t\purs  per 
day,  7  days  per  week,  for  a  term  of  not 
less  than  6  months)  by  a  group  practice 
and  that  is  used  exclusively  by  the 
group  practice.  Space  in  a  building  or  a 
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mobile  vehicle,  van,  or  trailer  that  is 
shared  by  more  than  one  group  practice, 
by  a  group  practice  and  one  or  more 
solo  practitioners,  or  by  a  group  practice 
and  another  provider  (for  example,  a 
diagnostic  imaging  facility)  is  hot  a 
centralized  building  for  purposes  of  this 
rule.  This  provision  does  not  preclude 
a  group  practice  from  providing  services 
to  other  providers  (for  example, 
purchased  diagnostic  tests)  in  the  group 
practice's  centralized  building.  A  group 
practice  may  have  more  than  one 
centralized  building. 

Clinical  laboratory  senrices  means  the 
biological,  microbiological,  serological, 
chemical,  inunimohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
human  beings,  including  procedures  to 
determine,  measuire,  or  otiierwise 
describe  the  presence  or  absence  of 
various  substances  or  organisms  in  the 
body,  as  specifically  identified  by  the 
CPT  and  HCPCS  codes  posted  on  the 
HCFA  web  site,  http://www.hcfa.gov, 
(and  in  annual  updates  published  in  the 
Federal  Register  and  posted  on  the 
HCFA  web  site),  except  as  specifically 
excluded  on  the  HCFA  web  site  and  in 
annual  updates.  All  services  identified 
on  the  HCFA  web  site  and  in  annual 
updates  are  clinical  laboratory  services 
for  piuposes  of  these  regulations.  Any 
service  not  specifically  identified  on  the 
HCFA  web  site,  as  amended  from  time 
to  time  and  published  in  the  Federal 
Register,  is  not  a  clinical  laboratory 
service  for  purposes  of  these 
regulations. 

Consultation  means  a  professional 
service  furnished  to  a  patient  by  a 
physician  if  the  foUouring  conditions  are 
satisfied: 

(1)  The  physician's  opinion  or  advice 
regarding  evaluation  and/or 
management  of  a  specific  medical 
problem  is  requested  by  another 
physician. 

(z)  The  request  and  need  for  the 
considtation  are  documented  in  the 
patient's  medical  record. 

(3)  After  the  consultation  is  provided, 
the  physician  prepares  a  written  report 
of  his  or  her  findings,  which  is  provided 
to  the  physician  who  requested  the 
consultation.  ' 

(4)  With  respect  to  radiation  therapy 
services  provided  by  a  radiation 
oncologist,  a  course  of  radiation 
treatments  over  a  period  of  time  will  be 
considered  to  be  pursuant  to  a 
consultation,  provided  the  radiation 
oncologist  communicates  vdth  the 


referring  physician  on  a  regular  basis 
about  the  patient's  course  of  treatment 
and  progress. 

Designated  health  services  (DHS) 
means  any  of  the  following  services 
(other  than  those  provided  as  emergency 
physician  services  furnished  outside  of 
the  U.S.),  as  they  are  defined  in  this 
section: 

(1)  Clinical  laboratory  services. 

(2)  Physical  therapy,  occupational 
therapy,  and  speech-language  pathology 
services. 

(3)  Radiology  and  certain  other 
imaging  services. 

(4)  Radiation  therapy  services  and 
supplies. 

(5)  Ehirable  medical  equipment  and 
supplies. 

(6)  Parenteral  and  enteral  nutrients, 
equipment,  and  supplies. 

(7)  Prosthetics,  ormotics,  and 
prosthetic  devices  and  supplies. 

(8)  Home  health  services. 

(9)  Outpatient  prescription  drugs. 

(10)  Inpatient  and  outpatient  hospital 
services. 

Except  as  otherwise  noted  in  these 
regulations,  the  term  "designated  health 
services  (DHS)"  means  only  DHS 
payable,  in  whole  or  in  part,  by 
Medicare.  DHS  do  not  include  services 
that  are  reimbursed  by  Medicare  as  part 
of  a  composite  rate  (for  example, 
ambiUatory  surgical  center  services  or 
SNF  Part  A  payments),  except  to  the 
extent  the  services  listed  in  paragraphs 
(1)  through  (10)  of  this  definition  are 
themselves  payable  through  a  composite 
rate  (that  is,  all  services  provided  as 
home  health  services  or  inpatient  and 
outpatient  hospital  services  are  DHS). 

Durable  meaical  equipment  (DME) 
and  supplies  has  the  meaning  given  in 
section  1861(n)  of  the  Act  and  §414.202 
of  this  chapter. 

Employee  means  any  individual  who, 
imder  the  common  law  rules  that  apply 
in  determining  the  employer-employee 
relationship  (as  applied  for  purposes  of 
section  3121(d)(2)  of  the  Internal 
Revenue  Code  of  1986),  is  considered  to 
be  employed  by,  or  an  employee  of,  an 
entity.  (Application  of  these  common 
law  rules  is  discussed  in  20  CFR 
404.1007  and  26  CFR  31.3121(d)-l(c).) 

Entity  means  a  physician's  sole 
practice  or  a  practice  of  multiple 
physicians  or  any  other  person,  sole 
proprietorship,  public  or  private  agency 
or  trust,  corporation,  partnership, 
limited  liability  company,  foundation, 
not-for-profit  corporation,  or 
unincorporated  association  that 
furnishes  DHS.  For  purposes  of  this 
definition,  an  entity  does  not  include 
the  referring  physician  himself  or 
herself,  but  does  include  his  or  her 
medical  practice.  A  person  or  entity  is 


considered  to  be  furnishing  DHS  if  it  is 
the  person  or  entity  to  which  HCFA 
makes  payment  for  the  DHS,  directly  or 
upon  assignment  on  the  patient's  behalf, 
except  that  if  the  person  or  entity  has 
reassigned  its  right  to  payment  to  an 
employer  pursuant  to  §  424.80(b)(1)  of 
this  chapter;  a  facility  pursuant  to 
§  424.80(b)(2)  of  this  chapter;  or  a  health 
care  delivery  system,  including  clinics, 
piu^uant  to  §  424.80(b)(3)  of  this  chapter 
(other  than  a  health  care  delivery  system 
that  is  a  health  plan  (as  defined  in 
§  1000.952(1)  of  this  title),  and  otiier 
than  any  managed  care  organization 
(MCO),  provider-sponsored  organization 
(PSO),  or  independent  practice 
association  (IPA)  with  which  a  health 
plan  contracts  for  services  provided  to 
plan  enrollees),  the  person  or  entity 
furnishing  DHS  is  the  person  or  entity 
to  which  payment  has  been  reassigned. 
Provided  further,  that  a  health  plan, 
MCO,  PSO,  or  IPA  that  employs  a 
supplier  or  operates  a  facility  that  could 
accept  reassignment  from  a  supplier 
pursuant  to  §§  424.80(b)(1)  and  (b)(2)  of 
this  chapter  is  the  entity  furnishing  DHS 
for  any  services  provided  by  such 
suppUer. 

Fair  market  value  means  the  value  in 
arm's-length  transactions,  consistent 
with  the  general  market  value.  "General  . 
market  value"  means  the  price  that  an 
asset  would  bring,  as  the  result  of  bona 
fide  bargaining  between  well-informed 
buyers  and  sellers  who  are  not 
otherwise  in  a  position  to  generate 
business  for  the  other  party;  or  the 
compensation  that  would  be  included  in 
a  service  agreement,  as  the  result  of 
bona  fide  bargaining  between  well- 
informed  parties  to  the  agreement  who 
are  not  otherwise  in  a  position  to 
generate  business  for  the  other  party,  on 
the  date  of  acquisition  of  the  asset  or  at 
the  time  of  the  service  agreement. 
Usually,  the  fair  market  price  is  the 
price  at  which  bona  fide  sales  have  been 
consummated  for  assets  of  like  type, 
quality,  and  quantity  in  a  partictilar 
market  at  the  time  of  acquisition,  or  the 
compensation  that  has  been  included  in 
bona  fide  service  agreements  with 
comparable  terms  at  the  time  of  the 
agreement.  With  respect  to  the  rentals 
and  leases*described  in  §41 1.357(a)  and 
(b),  "fair  market  value"  means  the  value 
of  rental  property  for  general 
conmiercial  purposes  (not  taking  into 
accoimt  its  intended  use).  In  the  case  of 
a  lease  of  space,  this  value  may  not  be 
adjusted  to  reflect  the  additional  value 
the  prospective  lessee  or  lessor  would 
attribute  to  the  proximity  or 
convenience  to  the  lessor  when  the 
lessor  is  a  potential  source  of  patient 
referrals  to  the  lessee.  For  purposes  of 
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this  section,  a  rental  payment  does  not 
take  into  account  intended  use  if  it  takes 
into  account  costs  incurred  by  the  lessor 
in  developing  or  upgrading  the  property 
or  maintaining  the  property  or  its 
improvements. 

Home  health  services  means  the 
services  described  in  section  1861(m)  of 
the  Act  and  part  409,  subpart  E  of  this 
chapter. 

Hospital  means  any  entity  that 
qualifies  as  a  "hospital"  under  section 
1861(e)  of  the  Act,  as  a  "psychiatric 
hospital"  under  section  1861(f)  of  the 
Act,  or  as  a  "rural  primary  care 
hospital"  under  section  1861(mm)(l)  of 
the  Act,  and  refers  to  any  separate 
legally  organized  operating  entity  plus 
any  subsidiary,  related  entity,  or  other 
entities  that  perform  services  for  the 
hospital's  patients  and  for  which  the 
hospital  bills.  However,  a  "hospital" 
does  not  include  entities  that  perform 
services  for  hospital  patients  "under 
arrangements"  with  the  hospital. 

HPSA  means,  for  purposes  of  this 
subpart,  an  area  designated  as  a  health 
professional  shortage  area  luider  section 
332(a)(1)(A)  of  the  Pubhc  Health  Service 
Act  for  primary  medical  care 
professionals  (in  accordance  with  the 
criteria  specified  in  part  5  of  this  title). 

Immeaiate  family  member  or  member 
of  a  physician 's  immediate  family 
means  husband  or  wife;  birth  or 
adoptive  parent,  child,  or  sibling: 
stepparent,  stepchild,  stepbrother,  or 
stepsister;  father-in-law,  mother-in-law, 
son-in-law,  daughter-in-law,  brother-in- 
law,  or  sister-in-law;  grandparent  or 
grandchild;  and  spouse  of  a  grandparent 
or  grandchild. 

"Incident  to"  services  means  those 
services  that  meet  the  requirements  of 
section  1861(s)(2)(A)  of  the  Act  and 
section  2050  of  the  Medicare  Carriers 
Manual  (HCFA  Pub.  14-3),  Part  3— 
Claims  Process.  (Those  wishing  to 
subscribe  to  program  manuals  should 
contact  either  the  Government  Printing 
Office  (GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses:  Superintendent  of 
Documents,  Government  Printing 
Office,  ATTN:  New  Orders,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Telephone  (202)  512-1800,  Fax  niunber 
(202)  512-2250  (for  credit  card  orders); 
or  National  Technical  Information 
Service,  Department  of  Commerce,  5825 
Port  Royal  Road,  Springfield,  VA  22161, 
Telephone  (703)  487-4630.  In  addition, 
individual  manual  transmittals  and 
Program  Memoranda  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 


available  at  the  following  Internet 
address:  http://www.hcfa.gov/ 
pubforms/progman.htm.) 

Inpatient  hospital  services  means 
those  services  as  defined  in  section 
1861(b)  of  the  Act  and  §  409.10(a)  and 
(b)  of  this  chapter  and  includes 
inpatient  psychiatric  hospital  services 
listed  in  section  1861(c)  of  the  Act  and 
inpatient  rural  primary  care  hospital 
services,  as  defined  in  section 
1861(mm)(2)  of  the  Act.  "Inpatient 
hospital  services"  do  not  include 
emergency  inpatient  services  provided 
by  a  hospital  located  outside  of  the  U.S. 
and  covered  under  the  authority  in 
section  1814(0(2)  of  the  Act  and  part 
424,  subpart  H  of  this  chapter,  or 
emergency  inpatient  services  provided 
by  a  nonparticipating  hospital  within 
the  U.S.,  as  authorized  by  section 
1814(d)  of  the  Act  and  described  in  part 
424,  subpart  G  of  this  chapter.  These 
services  also  do  not  include  dialysis 
furnished  by  a  hospital  that  is  not 
certified  to  provide  end-stage  renal 
dialysis  (ESRD)  services  under  subpart 
U  of  part  405  of  this  chapter.  Inpatient 
hospital  services  include  services  that  a 
hospital  provides  for  its  patients  that  are 
furnished  either  by  the  hospital  or  by 
others  under  arrangements  with  the 
hospital.  "Inpatient  hospital  services" 
do  not  include  professional  services 
]}erformed  by  physicians,  physician 
assistants,  nurse  practitioners,  clinical 
nurse  specialists,  certified  niu^e 
midwives,  and  certified  registered  nurse 
anesthetists  and  qualified  psychologists 
if  Medicare  reimburses  the  services 
independently  and  not  as  part  of  the 
inpatient  hospital  service  (even  if  they 
are  billed  by  a  hospital  imder  an 
assigiunent  or  reassignment). 

Laboratory  means  an  entity  furnishing 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  hiunan  body 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
human  beings.  These  examinations  also 
include  procedures  to  determine, 
measure,  or  otherwise  describe  the 
presence  or  absence  of  various 
substances  or  organisms  in  the  body. 
Entities  only  collecting  or  preparing 
specimens  (or  both)  or  only  serving  as 
a  mailing  service  and  not  performing 
testing  are  not  considered  laboratories. 

Ust  ofCPT/HCPCS  Codes  Used  to 
Describe  Certain  Designated  Health 
Services  Under  the  Physician  Referral 
Provisions  (Section  1877  of  the  Social 
Security  Act)  means  the  list  of  certain 
designated  health  services  under  section 


1877  of  the  Act  initially  posted  on  the 
HCFA  web  site  and  updated  annually 
thereafter  in  an  addendum  to  the 
physician  fee  schedule  final  rule  and  on 
the  HCFA  web  site. 

Member  of  the  group  means,  for 
piuposes  of  this  rule,  a  direct  or  indirect 
physician  owner  of  a  group  practice 
(including  a  physician  whose  interest  is 
held  by  his  or  her  individual 
professional  corporation  or  by  another 
entity),  a  physician  employee  of  the 
group  practice  (including  a  physician 
employed  by  his  or  her  individual 
professional  corporation  that  has  an 
equity  interest  in  the  group  practice),  a 
locum  tenens  physician  (as  defined  in 
this  section),  or  an  on-call  physician 
while  the  physician  is  providing  on-call 
services  for  members  of  the  group 
practice.  A  physician  is  a  member  of  the 
group  during  the  time  he  or  she 
funiishes  "patient  care  services"  to  the 
group  as  defined  in  this  section.  An 
independent  contractor  or  a  leased 
employee  is  not  a  member  of  the  group. 
"Locum  tenens  physician"  means  a 
physician  who  substitutes  (that  is, 
"stands  in  the  shoes")  in  exigent 
circiunstances  for  a  regular  physician 
who  is  a  member  of  the  group,  in 
accordance  with  applicable 
reassignment  rules  and  regidations, 
including  section  3060.7  of  the 
Medicare  Carriers  Manual  (HCFA  Pub. 
14-3),  Part  3 — Claims  Process. 

Outpatient  hospital  services  means 
the  therapeutic,  diagnostic,  and  partial 
hospitalization  services  listed  imder 
sections  1861(s){2)(B)  and  (C)  of  the  Act; 
outpatient  services  furnished  by  a 
psychiatric  hospital,  as  defined  in 
section  1861(f)  of  the  Act;  and 
outpatient  rural  primary  care  hospital 
services,  as  defined  in  section 
1861(mm)(3)  of  the  Act.  Emergency 
services  covered  in  nonparticipating 
hospitals  are  excluded  under  the 
conditions  described  in  section  1835(b) 
of  the  Act  and  subpart  G  of  part  424  of 
this  chapter.  "Outpatient  hospital 
services"  includes  services  that  a 
hospital  provides  for  its  patients  that  are  ^ 
furnished  either  by  the  hospital  or  by 
others  under  arrangements  with  the 
hospital.  "Outpatient  hospital  services" 
do  not  include  professional  services 
performed  by  physicians,  physician 
assistants,  nurse  practitioners,  clinical 
nurse  specialists,  certified  nurse 
midwives,  certified  registered  nurse 
anesthetists,  and  qualified  psychologists 
if  Medicare  reimburses  the  services 
independently  and  not  as  part  of  the 
outpatient  hospital  service  (even  if  they 
are  billed  by  a  hospital  under  an 
assignment  or  reassignment). 
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Outpatient  prescription  drugs  means 
all  prescription  drugs  covered  by 
Medicare  Part  B. 

Parenteral  and  enteral  nutrients, 
equipment,  and  supplies  means  the 
following  services  (including  all  HCPCS 
level  2  codes  for  these  services): 

(1)  Parenteral  nutrients,  equipment, 
and  supplies,  meaning  those  items  and 
supplies  needed  to  provide  nutriment  to 
a  patient  with  permanent,  severe 
pathology  of  the  alimentary  tract  that 
does  not  allow  absorption  of  sufficient 
nutrients  to  maintain  strength 
commensurate  vfith  the  patient's  general 
condition,  as  described  in  section  65-10 
of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6):  and 

(2)  Enteral  nutrients,  equipment,  and 
supplies,  meaning  items  and  supplies 
needed  to  provide  enteral  nutrition  to  a 
patient  widi  a  functioning 
gastrointestinal  tract  who,  due  to 
pathology  to  or  nonfunction  of  the 
structures  that  normally  permit  food  to 
reach  the  digestive  tract,  cannot 
maintain  weight  and  strength 
commensurate  with  his  or  her  general 
condition,  as  described  in  section  65-10 
of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6). 

Patient  care  services  means  any  tasks 
performed  by  a  physician  in  the  group 
practice  that  address  the  medical  needs 
of  specific  patients  or  patients  in 
general,  regardless  of  whether  they 
involve  direct  patient  encoimters;  or 
generally  benefit  a  particular  practice. 
Patient  care  services  can  include,  for 
example,  the  services  of  physicians  who 
do  not  directly  treat  patients,  such  as 
time  spent  by  a  physician  consulting 
with  other  physicians  or  reviewing 
laboratory  tests,  or  time  spent  training 
stafi^  members,  arranging  for  equipment, 
or  performing  administrative  or 
management  tasks. 

Physical  therapy,  occupational 
therapy,  and  speech-language  pathology 
services  means  those  particular  services 
ideiitified  by  the  CPT  and  HCPCS  codes 
on  the  HCFA  web  site  (and  in  annual 
updates  published  in  the  Federal 
Register).  All  services  identified  on  the 
HCFA  web  site  and  in  annual  updates 
are  physical  therapy,  occupational 
therapy,  and  speech-language  pathology 
services  for  purposes  of  these 
regulations.  Any  service  not  specifically 
identified  on  the  HCFA  web  site,  as 
amended  from  time  to  time  and 
published  in  the  Federal  Register,  is  not 
a  physical  therapy,  occupational 
therapy,  or  speech-language  pathology 
service  for  purposes  of  these 
regulations.  The  list  of  codes  identifying 
physical  therapy,  occupational  therapy^ 
and  speech-language  pathology  services 


for  piuposes  of  these  regulations 
includes  the  following: 

(1)  Physical  therapy  senrices,  meaning 
those  outpatient  physical  therapy 
services  (including  speech-language 
pathology  services)  described  at  section 
1861(p)  of  the  Act  that  are  covered 
under  Medicare  Part  A  or  Part  B, 
regardless  of  who  provides  them,  if  the 
services  include — 

(i)  Assessments,  function  tests  and 
measurements  of  strength,  balance, 
endurance,  range  of  motion,  and 
activities  of  daily  living; 

(ii)  Therapeutic  exercises,  massage, 
and  use  of  physical  medicine 
modalities,  assistive  devices,  and 
adaptive  equipment; 

(iii)  Establishment  of  a  maintenance 
therapy  program  for  an  individual 
whose  restoration  potential  has  been 
reached;  however,  maintenance  therapy 
itself  is  not  covered  as  part  of  these 
services;  or 

(iv)  Speech-language  pathology 
services  that  are  for  the  diagnosis  and 
treatment  of  speech,  language,  and 
cognitive  disorders  that  include 
swallowing  and  other  oral-motor 
dysfunctions. 

(2)  Occupational  therapy  services, 
meaning  those  services  described  at 
section  1861(g)  of  the  Act  that  are 
covered  under  Medicare  Part  A  or  Part 
B,  regardless  of  who  provides  them,  if 
the  services  include — 

(i)  Teaching  of  compensatory 
techniques  to  permit  an  individual  with 
a  physical  or  cognitive  impairment  or 
limitation  to  engage  in  daily  activities; 

(ii)  Evaluation  of  an  individual's  level 
of  independent  functioning; 

(iii)  Selection  and  teaching  of  task- 
oriented  therapeutic  activities  to  restore 
sensory-integrative  function;  or 

(iv)  Assessment  of  an  individual's 
vocational  potential,  except  when  the 
assessment  is  related  solely  to 
vocational  rehabilitation. 

Physician  me'ans  a  doctor  of  medicine 
or  osteopathy,  a  doctor  of  dental  surgery 
or  dental  medicine,  a  doctor  of  podiatric 
medicine,  a  doctor  of  optometry,  or  a 
chiropractor,  as  defined  in  section 
186l(r)oftheAct. 

Physician  in  the  group  practice  means 
a  member  of  the  group  practice,  as  well 
as  an  independent  contractor  physician, 
during  the  time  the  independent 
contractor  is  furnishing  patient  care 
services  (as  defined  in  this  section)  to 
the  group  practice  under  a  contractual 
arrangement  with  the  group  practice  to 
provide  services  to  the  group  practice's 
patients  in  the  group  practice's 
facilities.  The  contract  must  contain  the 
same  restrictions  on  compensation  that 
apply  to  members  of  the  group  practice 
under  §411. 352(g)  (or  the  contract  fits 


in  the  personal  services  exception  in 
§  411.357(d)),  and  the  independent 
contractor's  arrangement  with  the  group 
practice  must  comply  with  the 
reassignment  rules  at  §  424.80(b)(3)  of 
this  chapter  (see  also  section  3060.3  of 
the  Medicare  Carriers  Manual  (HCFA 
Pub.  14-3),  Part  3— Claims  Process). 
Referrals  from  an  independent 
contractor  who  is  a  physician  in  the 
group  are  subject  to  the  prohibition  on 
referrals  in  §  411.353(a),  and  the  group 
practice  is  subject  to  the  limitation  on 
billing  for  those  referrals  in  §  411.353(b). 

Physician  incentive  plan  means  any 
compensation  arrangement  between  an 
entity  and  a  physician  or  physician 
group  that  may  directly  or  indirectly   • 
have  the  effect  of  reducing  or  limiting 
services  furnished  with  respect  to 
individuals  enrolled  with  the  entity. 

Plan  of  care  means  the  establishment 
by  a  physician  of  a  coiu^e  of  diagnosis 
or  treatment  (or  both]  for  a  particular 
patient,  including  the  ordering  of 
services. 

Prosthetics,  Orthotics,  and  Prosthetic 
Devices  and  Supplies  means  the 
following  services  (including  all  HCPCS 
level  2  codes  for  these  services  that  are 
covered  by  Medicare): 

(1)  Orthotics,  meaning  leg,  arm,  back, 
and  neck  braces,  as  listed  in  section 
1861(s)(9)oftheAct. 

(2)  Prosthetics,  meaning  artificial  legs, 
arms,  and  eyes,  as  described  in  section 
1861(s)(9)oftheAct. 

(3)  Prosthetic  devices,  meaning 
devices  (other  than  a  dental  device) 
listed  in  section  1861(s)(8)  of  the  Act 
that  replace  all  or  part  .of  an  internal 
body  organ,  including  colostomy  bags, 
and  one  pair  of  conventional  eyeglasses 
or  contact  lenses  furnished  subsequent 
to  each  cataract  surgery  with  insertion 
of  an  intraocular  lens. 

(4)  Prosthetic  supplies,  meaning 
supplies  that  are  necessary  for  the 
effective  use  of  a  prosthetic  device 
(including  supplies  directly  related  to 
colostomy  care). 

Radiation  therapy  services  and 
supplies  means  those  particular  services 
and  supplies  identified  by  the  CPT  and 
HCPCS  codes  on  the  HCFA  web  site  and 
in  annual  updates  published  in  the 
Federal  Register.  All  services  identified 
on  the  HCFA  web  site  and  in  annual 
updates  are  radiation  therapy  services 
and  supplies  for  purposes  of  these 
regulations.  Any  service  not  specifically 
identified  on  the  HCFA  web  site,  as 
amended  from  time  to  time  and 
published  in  the  Federal  Register,  is  not 
a  radiation  therapy  service  or  supply  for 
purposes  of  these  regulations.  The  list  of 
codes  for  radiation  therapy  services  and 
supplies  identified  on  the  HCFA  web 
site  and  in  annual  updates  is  based  on 
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section  1861(s)(4)  of  the  Act  and 
§410.35  of  this  chapter  but  does  not 
include  nuclear  medicine  procediues. 
Radiology  and  certain  other  imaging 
services  means  those  particular  services 
identified  by  the  CFT  and  HCPCS  codes 
on  the  HCFA  web  site  and  in  annual 
updates  published  in  the  Federal 
Register  (except  as  otherwise 
specifically  excluded  on  the  HCFA  web 
site  and  in  annual  updates).  All  services 
identified  on  the  HCT"A  web  site  and  in 
annual  updates  are  radiology  and 
certain  other  imaging  services  for 
purposes  of  these  regulations.  Any 
service  not  specifically  identified  on  the 
HCFA  web  site,  as  amended  from  time 
to  time  and  pubUshed  in  the  Federal 
Register,  is  not  a  radiology  or  certain 
other  imaging  service  for  purposes  of 
these  regulations.  The  list  of  radiology 
and  certain  other  imaging  services  set 
forth  on  the  HCFA  web  site  and  in 
annual  updates  includes  the 
professional  and  technical  components 
of  any  diagnostic  test  or  procediue  using 
x-rays,  ultrasound,  or  other  imaging 
services,  computerized  axial 
tomography,  or  magnetic  resonance 
imaging,  as  covered  under  section 
1861(s)(3)  of  the  Act  and  §§410.32  and 
410.34  of  this  chapter  but  does  not 
include — 

(1)  X-ray,  fluoroscopy,  or  ultrasonic 
procedures  that  require  the  insertion  of 
a  needle,  catheter,  tube,  or  probe 
throu^  the  skin  or  into  a  body  orifice; 

(2)  Radiology  procedures  that  are 
integral  to  the  performance  of,  and 
performed  during,  nonradiological 
medical  procediues;  and 

(3)  Nuclear  medicine  procedures. 
Referral — 

(1)  Means  either  of  the  following: 
(i)  Except  as  provided  in  paragraph  (2) 
of  this  definition,  the  request  by  a 
physician  for,  or  ordering  of,  or  the 
certifying  or  recertifying  of  the  need  for, 
any  designated  health  service  for  which 
payment  may  be  made  under  Medicare 
Part  B,  including  a  request  for  a 
consultation  with  another  physician  and 
any  test  or  procediue  ordered  by  or  to 
be  performed  by  (or  imder  the 
supervision  of)  that  other  physician,  but 
not  including  any  designated  health 
service  personally  performed  or 
provided  by  the  referring  physician.  A 
designated  health  service  is  not 
personally  performed  or  provided  by  the 
referring  physician  if  it  is  performed  or 
provided  by  any  other  person, 
including,  but  not  limited  to,  the 
referring  physician's  employees, 
independent  contractors,  or  group 
practice  members. 

(ii)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  a  request  by  a 
physician  that  includes  the  provision  of 


any  designated  health  service  for  which 
payment  may  be  made  under  Medicare, 
the  establishment  of  a  plan  of  care  by  a 
physician  that  includes  the  provision  of 
such  a  designated  health  service,  or  the 
certifying  or  recertifying  of  the  need  for 
such  a  designated  health  service,  but  not 
including  any  designated  health  service 
personally  performed  or  provided  by  the 
referring  physician.  A  designated  health 
service  is  not  personally  performed  or 
provided  by  the  referring  physician  if  it 
is  performed  or  provided  by  any  other 
person  including,  but  not  limited  to,  the 
referring  physician's  employees, 
independent  contractors,  or  group 
practice  members. 

(2)  Does  not  include  a  request  by  a 
pathologist  for  clinical  diagnostic 
laboratory  tests  and  pathological 
examination  services,  by  a  radiologist 
for  diagnostic  radiology  services,  and  by 
a  radiation  oncologist  for  radiation 
therapy,  if — 

(i)  The  request  results  from  a 
consultation  initiated  by  another 
physician  (whether  the  request  for  a 
consultation  was  made  to  a  particular 
physician  or  to  an  entity  with  which  the 
physician  is  affiliated);  and 

(li)  The  tests  or  services  are  furnished 
by  or  under  the  supervision  of  the 
pathologist,  radiologist,  or  radiation 
oncologist. 

(3)  Can  be  in  any  form,  including,  but 
not  limited  to,  written,  oral,  or 
electronic. 

Referring  physician  means  a 
physician  who  makes  a  referral  as 
defined  in  this  section  or  who  directs 
another  person  or  entity  to  make  a 
referral  or  who  controls  referrals  made 
by  another  person  or  entity. 

Remuneration  means  any  pajrment  or 
other  benefit  made  direcUy  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind,  except  that  the  following  are 
not  considered  remimeration  for 
purposes  of  this  section: 

(1)  The  forgiveness  of  Amounts  owed 
for  inacciu^te  tests  or  procediu^s, 
mistakenly  performed  tests  or 
procedures,  or  the  correction  of  minor 
billingerrors. 

(2)  The  furnishing  of  items,  devices, 
or  supplies  (not  including  surgical 
items,  devices,  or  supplies)  that  are  used 
solely  to  collect,  transport,  process,  or 
store  specimens  for  the  entity  furnishing 
the  items,  devices,  or  supplies  or  are 
used  solely  to  order  or  communicate  the 
resiUts  of  tests  or  procedures  for  the 
entity. 

(3)  A  payment  made  by  an  insurer  or 
a  self-insured  plan  to  a  physician  to 
satisfy  a  claim,  submitted  on  a  fee-for- 
service  basis,  for  the  furnishing  of 
health  services  by  that  physician  to  an 
individual  who  is  covered  by  a  policy 


with  the  insurer  or  by  the  self-insured 
plan,  if— 

(i)  The  health  services  are  not 
furnished,  and  the  payment  is  not  made, 
under  a  contract  or  other  arrangement 
between  the  insurer  or  the  plan  and  the 
physician; 

(ii)  The  payment  is  made  to  the 
physician  on  behalf  of  the  covered 
individual  and  would  otherwise  be 
made  directiy  to  the  individual;  and 

(iii)  The  amount  of  the  payment  is  set 
in  advance,  does  not  exceed  fair  market 
value,  and  is  not  determined  in  a 
manner  that  takes  into  account  directly 
or  indirectiy  the  volume  or  value  of  any 
referrals. 

Same  building  means  a  structure 
with,  or  combination  of  structures  that 
share,  a  single  street  address  as  assigned 
by  the  U.S.  Postal  Service,  excluding  all 
exterior  spaces  (for  example,  lawns, 
courtyards,  driveways,  parking  lots)  and 
interior  parking  garages.  For  purposes  of 
this  rule,  the  "same  building"  does  not 
include  a  mobile  vehicle,  van,  or  trailer. 

5.  Section  411.352  is  added  to  read  as 
follows: 

§411.352    Group  practice. 

For  purposes  of  this  subpart,  a  group 
practice  is  a  physician  practice  that 
meets  the  following  conditions: 

(a)  Single  legal  entity.  The  group 
practice  must  consist  of  a  single  legal 
entity  formed  primarily  for  the  purpose 
of  being  a  physician  group  practice  in 
any  organizational  form  recognized  by 
the  State  in  which  the  group  practice 
achieves  its  legal  status,  including,  but 
not  limited  to,  a  partnership, 
professional  corporation,  limited 
liability  company,  foundation,  not-for- 
profit  corporation,  faculty  practice  plan, 
or  similar  association.  The  single  legal 
entity  may  be  organized  by  any  party  or 
parties,  including,  but  not  limited  to, 
physicians,  health  care  facilities,  or 
other  persons  or  entities  (including,  but 
not  limited  to,  physicians  individually 
incorporated  as  professional 
corporations).  The  single  legal  entity 
may  not  be  organized  or  owned  (in 
whole  or  in  part)  by  another  medical 
practice  that  is  an  operating  physician 
practice  (regardless  of  whether  the 
medical  practice  meets  the  conditions 
for  a  group  practice  under  this  section). 
For  p\uposes  of  this  rule,  a  single  legal 
entity  does  not  include  informal 
affihations  of  physicians  formed 
substantially  to  share  profits  frt}m 
referrals,  or  separate  group  practices 
under  common  ownership  or  control 
through  a  physician  practice 
management  company,  hospital,  health 
system,  or  other  entity  or  organization. 
A  group  practice  that  is  otherwise  a 
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single  legal  entity  may  itself  own 
Subsidiary  entities. 

(b)  Physicians.  The  group  practice 
must  have  at  least  two  physicians  who 
are  members  of  the  group  (whether 
employees  or  direct  or  indirect  owners), 
as  defined  in  this  section. 

(c)  Range  of  care.  Each  physician  who 
is  a  member  of  the  group,  as  defined  in 
§411.351,  must  furnish  substantially  the 
full  range  of  patient  care  services  that 
the  physician  routinely  furnishes, 
including  medical  care,  consultation, 
diagnosis,  and  treatment,  through  the 
joint  use  of  shared  office  space, 
facilities,  equipment,  and  personnel. 

(d)  Services  furnished  by  group 
practice  members.  (1)  Except  as 
provided  in  paragraphs  (d)(2)  and  (d)(3) 
of  this  section,  substantially  all  of  the 
patient  care  services  of  the  physicians 
who  are  members  of  the  group  (that  is, 
at  least  75  percent  of  the  total  patient 
care  services  of  the  group  practice 
members)  must  be  furnished  through 
the  group  and  billed  under  a  billing 
number  assigned  to  the  group,  and  the 
amounts  received  must  be  treated  as 
receipts  of  the  group.  "Patient  care 
services"  must  be  measiu'ed  by  one  of 
the  following: 

(i)  The  total  time  each  member  spends 
on  patient  care  services  documented  by 
any  reasonable  means  (including,  but 
not  limited  to,  time  cards,  appointment 
schediUes,  or  personal  diaries).  (For 
example,  if  a  physician  practices  40 
hours  a  week  and  spends  30  hoiu^  on 
patient  care  services  for  a  group 
practice,  the  physician  has  spent  75 
percent  of  his  or  her  time  providing 
patient  care  services  for  the  group.) 

(ii)  Any  alternative  measure  that  is 
reasonable,  fixed  in  advance  of  the 
performance  of  the  services  being 
measured,  luiifomriy  applied  over  time, 
verifiable,  and  dociunented. 

(2)  The  data  used  to  calculate 
compliance  with  this  "substantially  all 
test"  and  related  supportive 
dociunentation  must  be  made  available 
to  the  Secretary  upon  request. 

(3)  The  "substantially  all  test"  does 
not  apply  to  any  group  practice  that  is 
located  solely  in  an  Iff  SA,  as  defined  in 
§411.351. 

(4)  For  a  group  practice  located 
outside  of  an  HPSA  (as  defined  in 
§411.351),  any  time  spent  by  a  group 
practice  member  providing  services  in 
an  HPSA  should  not  be  used  to 
calculate  whether  the  group  practice  has 
met  the  "substantially  all  test," 
regardless  of  whether  the  member's  time 
in  the  HPSA  is  spent  in  a  group 
practice,  clinic,  or  office  setting. 

(5)  During  the  "start  up"  period  (not 
to  exceed  12  months)  that  begins  on  the 
date  of  the  initial  formation  of  a  new 


group  practice,  a  group  practice  must 
make  a  reasonable,  good  faith  effort  to 
ensure  that  the  group  practice  complies 
writh  the  requirement  set  forth  in 
paragraph  (d)(1)  of  this  section  as  soon 
as  practicable,  but  no  later  than  12 
months  from  the  date  of  the  initial 
formation  of  the  group  practice.  This 
paragraph  (d)(5)  does  not  apply  when  an 
existing  group  practice  admits  a  new 
member  or  when  an  existing  group 
practice  reorganizes. 

(e)  Distribution  of  expenses  and 
income.  The  overhead  expenses  of,  and 
income  from,  the  practice  must  be 
distributed  according  to  methods  that 
are  determined  before  the  receipt  of 
payment  for  the  services  giving  rise  to 
the  overhead  expense  or  producing  the 
income.  Nothing  in  this  rule  prevents  a 
group  practice  from  adjusting  its 
compensation  methodology 
prospectively,  subject  to  restrictions  on 
the  distribution  of  revenue  from  DHS 
under  paragraph  (i)  of  this  section. 

(f)  Unified  business.  (1)  The  group 
practice  must  be  a  imified  business 
having  at  least  the  following  featiu^s: 

(i)  Centralized  decision-making  by  a 
body  representative  of  the  group 
practice  that  maintains  effective  control 
over  the  group's  assets  and  liabilities 
(including,  but  not  limited  to,  budgets, 
compensation,  and  salaries). 

(iij  Consolidated  billing,  accounting, 
and  financial  reporting. 

(iii)  Centralized  utilization  review. 

(2)  Location  and  specialty-based 
compensation  practices  are  permitted 
with  respect  to  revenues  derived  from 
services  that  are  not  DHS  and  may  be 
permitted  with  respect  to  revenues 
derived  from  DHS  under  paragraph  (i)  of 
this  section. 

(g)  Volume  or  value  of  referrals.  No 
physician  who  is  a  member  of  the  group 
practice  directiy  or  indirectly  receives 
compensation  based  on  the  volume  or 
value  of  referrals  by  the  physician, 
except  as  provided  in  paragraph  (i)  of 
this  section. 

(h)  Physician-patient  encounters. 
Members  of  the  group  must  personally 
conduct  no  less  than  75  percent  of  the 
physician-patient  encounters  of  the 
group  practice. 

(i)  Special  rule  for  productivity 
bonuses  and  profit  shares.  (1)  A 
physician  in  a  group  practice  may  be 
paid  a  share  of  overall  profits  of  the 
group,  or  a  productivity  bonus  based  on 
services  that  he  or  she  has  personally 
performed  (including  services  "incident 
to"  those  personally  performed  services 
as  defined  in  §411.351),  provided  that 
the  share  or  bonus  is  not  determined  in 
any  maimer  that  is  directly  related  to 
the  volume  or  value  of  referrals  of  DHS 
by  the  physician. 


(2)  "Overall  profits"  means  the 
group's  entire  profits  derived  from  DHS 
payable  by  Medicare  or  Medicaid  or  the 
profits  derived  from  DHS  payable  by 
Medicare  or  Medicaid  of  any  component 
of  the  group  practice  that  consists  of  at 
least  five  physicians.  The  share  of 
overall  profits  will  be  deemed  not  to 
relate  directiy  to  the  volume  or  value  of 
referrals  if  one  of  the  following 
conditions  is  met: 

(i)  The  group's  profits  are  divided  per 
capita  (for  example,  per  member  of  the 
group  or  per  physician  in  the  group). 

(ii)  Revenues  derived  frt)m  DHS  are 
distributed  based  on  the  distribution  of 
the  group  practice's  revenues  attributed 
to  services  that  are  not  DHS  payable  by 
any  Federal  health  care  program  or 
private  payer. 

(iii)  Revenues  derived  fttsm  DHS 
constitute  less  than  5  percent  of  the 
group  practice's  total  revenues,  and  the 
allocated  portion  of  those  revenues  to 
each  physician  in  the  group  practice 
constitutes  5  percent  or  less  of  his  or  her 
total  compensation  from  the  group. 

(iv)  Overall  profits  are  divided  in  a 
reasonable  and  verifiable  manner  that  is 
not  directiy  related  to  the  volume  or 
value  of  the  physician's  referrals  of 
DHS. 

(3)  A  productivity  bonus  for 
personally  performed  services 
(including  services  "incident  to"  those 
personally  performed  services  as 
defined  in  §411.351)  will  be  deemed 
not  to  relate  directiy  to  the  voliune  or 
value  of  referrals  of  DHS  if  one  of  the 
following  conditions  is  met: 

(i)  The  bonus  is  based  on  the 
physician's  total  patient  encounters  or 
relative  value  units  (RVUs).  The 
methodology  for  establishing  RVUs  is 
set  forth  in  §  414.22  of  this  chapter. 

(ii)  The  bonus  is  based  on  the 
allocation  of  the  physician's 
compensation  attributable  to  services 
that  are  not  DHS  payable  by  any  Federal 
health  care  program  or  private  payer. 

(iii)  Revenues  derived  from  DHS  are 
less  than  5  percent  of  the  group 
practice's  total  revenues,  and  the 
allocated  portion  of  those  revenues  to 
each  physician  in  the  group  practice 
constitutes  5  percent  or  less  of  his  or  her 
total  compensation  frx)m  the  group 
practice. 

(iv)  The  bonus  is  calculated  in  a 
reasonable  and  verifiable  maimer  that  is 
not  directiy  related  to  the  volume  or 
value  of  the  physician's  referrals  of 
DHS. 

(4)  Supporting  documentation 
verifying  the  method  used  to  calculate 
the  profit  shares  or  productivity  bonus 
under  paragraphs  (i)(2)  and  (i)(3)  of  this 
section,  and  the  resulting  amount  of 
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compensation,  must  be  made  available 
to  the  Secretary  upon  request. 

6.  Section  411.353  is  revised  to  read 
as  follows: 

}  41 1 .353    Prohibition  on  certain  referrals 
by  physicians  and  limitations  on  billing. 

(a)  Prohibition  on  referrals.  Except  as 
provided  in  this  subpart,  a  physician 
who  has  a  direct  or  indirect  financial 
relationship  with  an  entity,  or  who  has 
an  immediate  family  member  who  has 
a  direct  or  indirect  financial 
relationship  with  the  entity,  may  not 
make  a  referral  to  that  entity  for  the 
furnishing  of  DHS  for  which  payment 
otherwise  may  be  made  imder  Medicare. 
A  physician's  prohibited  financial 
relationship  with  an  entity  that 
furnishes  DHS  is  not  imputed  to  his  or 
her  group  practice  or  its  members  or  its 
staff;  however,  a  referral  made  by  a 
physician's  group  practice,  its  members, 
or  its  staff  may  be  imputed  to  the 
physician,  if  the  physician  directs  the 
group  practice,  its  members,  or  its  staff 
to  make  the  referral  or  if  the  physician 
controls  referrals  made  by  his  or  her 
group  practice,  its  members,  or  its  staff. 

(b)  Limitations  on  billing.  An  entity 
that  furnishes  DHS  pursuant  to  a  refierral 
that  is  prohibited  by  paragraph  (a)  of 
this  section  may  not  present  or  cause  to 
be  presented  a  claim  or  bill  to  the 
Medicare  program  or  to  any  individual, 
third  party  payer,  or  other  entity  for  the 
DHS  performed  pinsuant  to  the 
prohibited  referral. 

(c)  Denial  of  payment.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  no  Medicare  payment  may  be 
made  for  a  designated  health  service 
that  is  furnished  pursuant  to  a 
prohibited  referral. 

(d)  Refunds.  An  entity  that  collects 
pajrment  for  a  designated  health  service 
that  was  performed  under  a  prohibited 
referral  must  refund  all  collected 
amoimts  on  a  timely  basis,  as  defined  in 
§1003.101  of  this  title. 

(e)  Exception  for  certain  entities. 
Payment  may  be  made  to  an  entity  that 
submits  a  claim  for  a  designated  health 
service  if — 

(1)  The  entity  did  not  have  actual 
knowledge  of,  and  did  not  act  in 
reckless  disregard  or  deliberate 
ignorance  of,  the  identity  of  the 
physician  who  made  the  referral  of  the 
designated  health  service  to  the  entity; 
and 

(2)  The  claim  otherwise  compUes 
with  all  applicable  Federal  laws,  rules, 
and  regulations. 

7.  Section  411.354  is  added  to  read  as 
follows: 


§411.354  Rnarcial  relationship, 
compensation,  and  ownership  or 
Inveetment  intarest 

(a)  Financial  relationships.  (1) 
Financial  relationship  means — 

(i)  A  direct  or  indirect  ownership  or 
investment  interest  (as  defined  in 
paragraph  (b)  of  this  section)  in  any 
entity  that  furnishes  DHS;  or 

(ii)  A  direct  or  indirect  compensation 
arrangement  (as  defined  in  paragraph  (c) 
of  this  section)  with  an  entity  that 
furnishes  DHS. 

(2)  A  direct  financial  relationship 
exists  if  remuneration  passes  between 
the  referring  physician  (or  a  member  of 
his  or  her  immediate  family)  and  the 
entity  furnishing  DHS  without  any 
intervening  persons  or  entities  (not 
including  an  agent  of  the  physician,  the 
immediate  family  member,  or  the  entity 
furnishing  DHS). 

(3)  An  indirect  financial  relationship 
exists  under  the  conditions  described  in 
paragraphs  (b)(5)  and  (c)(2)  of  this 
section. 

(b)  Ownership  or  investment  interest. 
An  ownership  or  investment  interest 
may  be  through  equity,  debt,  or  other 
means,  and  includes  an  interest  in  an 
entity  that  holds  an  ownership  or 
investment  interest  in  any  entity  that 
furnishes  DHS. 

(1)  An  ownership  or  investment 
interest  includes,  but  is  not  limited  to, 
stock,  partnership  shares,  limited 
liability  company  memberships,  as  well 
as  loans,  bonds,  or  other  financial 
instruments  that  are  secured  with  an 
entity's  property  or  revenue  or  a  portion 
of  that  property  or  revenue. 

(2)  An  ownership  or  investment 
interest  in  a  subsidiary  company  is 
neither  an  ownership  or  investment 
interest  in  the  parent  company,  nor  in 
any  other  subsidiary  of  the  parent, 
unless  the  subsidiary  company  itself  has 
an  ownership  or  investment  interest  in 
the  parent  or  such  other  subsidiaries.  It 
may,  however,  be  part  of  an  indirect 
financial  relationship. 

(3)  Ownership  ana  investment 
interests  do  not  include,  among  other 
things — 

(i)  An  interest  in  a  retirement  plan; 

(ii)  Stock  options  and  convertiole 
securities  until  the  stock  options  are 
exercised  or  the  convertible  securities 
are  converted  to  equity  (before  this  time 
they  are  compensation  arrangements  as 
defined  in  paragraph  (c)  of  this  section); 

(iii)  An  unsecured  loan  subordinated 
to  a  credit  facility  (which  is  a 
compensation  arrangement  as  defined  in 
paragraph  (c)  of  this  section);  or 

(iv)  An  "imder  arrangements" 
contract  between  a  hospital  and  an 
entity  owned  by  one  or  more  physicians 
(or  a  group  of  physicians)  providing 


DHS  "under  arrangements"  to  the 
hospital. 

(4)  An  ownership  or  investment 
interest  that  meets  an  exception  set  forth 
in  §§411.355  or  411.356  need  not  also 
meet  an  exception  for  compensation 
arrangements  set  forth  in  §411.357  with 
respect  to  profit  distributions, 
dividends,  interest  payments  on  secured 
obligations,  or  the  like. 

(5)  Indirect  ownership  or  investment 
interest,  (i)  An  indirect  ownership  or 
investment  interest  exists  if — 

(A)  Between  the  referring  physician 
(or  inunediate  family  member)  and  the 
entity  furnishing  DHS  there  exists  an 
imbroken  chain  of  any  number  (but  no 
fewer  than  one)  of  persons  or  entities 
having  ownership  or  investment 
interests  between  them;  and 

(B)  The  entity  furnishing  DHS  has 
actual  knowledge  of,  or  acts  in  reckless 
disregard  or  deliberate  ignorance  of,  the 
fact  that  the  referring  physician  (or 
immediate  family  member)  has  some 
ownership  or  investment  interest 
(through  any  number  of  intermediary 
ownership  or  investment  interests)  in 
the  entity  furnishing  the  DHS. 

(ii)  The  entity  furnishing  DHS  need 
not  know,  or  act  in  reckless  disregard  or 
deliberate  ignorance  of,  the  precise 
composition  of  the  unbroken  chain  or 
the  specific  terms  of  the  ownership  or 
investment  interests  that  form  the  links 
in  the  chain. 

(c)  Ck>mpensation  arrangement.  A 
compensation  arrangement  can  be  any 
arrangement  involving  remuneration, 
direct  or  indirect,  between  a  physician 
(or  a  member  of  a  physician's  immediate 
family)  and  an  entity.  An  "under 
arrangements"  contract  between  a 
hospital  and  an  entity  providing  DHS 
"under  arrangements"  to  the  hospital 
creates  a  compensation  arrangement  for 
purposes  of  these  regulations. 

(1  j  A  compensation  arrangement  does 
not  include  any  of  the  following: 

(i)  The  portion  of  any  business 
arrangement  that  consists  solely  of  the 
remuneration  described  in  section 
1877(h)(1)(C)  of  die  Act  and  in 
paragraphs  (1)  through  (3)  of  the 
definition  of  the  term  "remimeration"  in 
§411.351.  (However,  any  other  portion 
of  the  arrangement  may  still  constitute 
a  compensation  arrangement.) 

(ii)  Payments  made  oy  a  consultant  to 
a  referring  physician  under  §  414.65(e) 
of  this  chapter. 

(2)  Indirect  compensation 
arrangement.  An  indirect  compensation 
arrangement  exists  if — 

(i)  Between  the  referring  physician  (or 
a  member  of  his  or  her  immediate 
family)  and  the  entity  furnishing  DHS 
there  exists  an  unbroken  chain  of  any 
number  (but  not  fewer  than  one)  of 


Federal  Register /Vol.  66,  No.  3 /Thursday,  Jannary  4.  2001 /Rules  and  Regulations  959 


persons  or  entities  that  have  financial 
relationships  (as  defined  in  paragraph 
(a)  of  this  section)  between  them  (that  is, 
each  link  in  the  chain  has  either  an 
ownership  or  investment  interest  or  a 
compensation  arrangement  with  the 
preceding  link); 

(ii)  The  referring  physician  (or 
immediate  family  member)  receives 
aggregate  compensation  from  the  person 
or  entity  in  the  chain  with  which  the 
physician  (or  immediate  family 
member)  has  a  direct  financial 
relationship  that  varies  with,  or 
otherwise  reflects,  the  volume  or  value 
of  referrals  or  other  business  generated 
by  the  referring  physician  for  the  entity 
furnishing  the  DHS.  If  the  financial 
relationship  between  the  physician  (or 
inunediate  family  member)  and  the 
person  or  entity  in  the  chain  with  which 
the  referring  physician  (or  inunediate 
family  member)  has  a  direct  financial 
relationship  is  an  ownership  or 
investment  interest,  the  determination 
whether  the  aggregate  compensation 
varies  with,  or  otherwise  reflects,  the 
voliune  or  value  of  referrals  or  other 
business  generated  by  the  referring 
physician  for  the  entity  furnishing  the 
DHS  will  be  measiued  by  the 
nonownership  or  noninvestment 
interest  closest  to  the  referring 
physician  (or  immediate  family 
member).  (For  example,  if  a  referring 
physician  has  an  ownership  interest  in 
company  A,  which  owns  company  B, 
which  has  a  compensation  arrangement 
with  company  C,  which  has  a 
compensation  arrangement  with  entity 
D  that  furnishes  DHS,  we  would  look  to 
the  aggregate  compensation  between 
company  B  and  company  C  for  purposes 
of  this  paragraph  (c)(2)(ii));  and 

(iii)  'The  entity  fumislung  DHS  has 
actual  knowledge  of,  or  acts  in  reckless 
disregard  or  deliberate  ignorance  of,  the 
fact  that  the  referring  physician  (or 
immediate  family  member)  receives 
aggregate  compensation  that  varies  with, 
or  otherwise  reflects,  the  value  or 
volvune  of  referrals  or  other  business 
generated  by  the  referring  physician  for 
the  entity  furnishing  the  DHS. 

(d)  Special  rules  on  compensation. 
The  following  special  rules  apply  only 
to  compensation  imder  section  1877  of 
the  Act  and  these  regulations  in  subpart 
)  of  this  part. 

(1)  Compensation  will  be  considered 
"set  in  advance"  if  the  aggregate 
compensation  or  a  time-based  or  per 
unit  of  service-based  (whether  per-use 
or  per-service)  amoimt  is  set  in  advance 
in  the  initial  agreement  between  the 
parties  in  sufficient  detail  so  that  it  can 
be  objectively  verified.  The  payment 
amount  must  be  fair  market  value 
compensation  for  services  or  items 


actually  provided,  not  taking  into 
account  the  volume  or  value  of  referrals 
or  other  business  generated  by  the 
referring  physician  at  the  time  of  the 
initial  agreement  or  diuing  the  term  of 
the  agreement.  Percentage  compensation 
arrangements  do  not  constitute 
compensation  that  is  "set  in  advance" 
in  which  the  percentage  compensation 
is  based  on  fluctuating  or  indeterminate 
measures  or  in  which  the  arrangement 
results  in  the  seller  receiving  different 
payment  amounts  for  the  same  service 
fi'om  the  same  piut:haser. 

(2)  Compensation  (including  time- 
based  or  per  unit  of  service-based 
compensation)  will  be  deemed  not  to 
take  into  accoimt  "the  volume  or  value 
of  referrals"  if  the  compensation  is  fair 
market  value  for  services  or  items 
actually  provided  and  does  not  vary 
during  the  course  of  the  compensation 
agreement  in  any  manner  that  takes  into 
accoimt  referrals  of  DHS. 

(3)  Compensation  (including  time- 
based  or  per  unit  of  service-based 
compensation)  will  be  deemed  to  not 
take  into  account  "other  business 
generated  between  the  parties"  so  long 
as  the  compensation  is  fair  market  value 
and  does  not  vary  during  the  term  of  the 
agreement  in  any  manner  that  takes  into 
account  referrals  or  other  business 
generated  by  the  referring  physician, 
including  private  pay  health  care 
business. 

(4)  A  physician's  compensation  may 
be  conditioned  on  the  physician's 
referrals  to  a  particular  provider, 
practitioner,  or  supplier,  so  long  as  the 
compensation  arrangement — 

(i)  Is  fixed  in  advance  for  the  term  of 
the  agreement; 

(ii)  Is  consistent  with  fair  market 
value  for  services  performed  (that  is,  the 
payment  does  not  take  into  account  the 
volume  or  value  of  anticipated  or 
required  referrals); 

fiii)  Complies  with  an  appUcable 
exception  under  §§411.355  or  411.357; 
and 

(iv)  Complies  with  the  following 
conditions: 

(A)  The  requirement  to  make  referrals 
to  a  particular  provider,  practitioner,  or 
supplier  is  set  forth  in  a  vmtten 
agreement  signed  by  the  parties. 

(B)  The  requirement  to  make  referrals 
to  a  particular  provider,  practitioner,  or 
supplier  does  not  apply  if  the  patient 
expresses  a  preference  for  a  different 
provider,  practitioner,  or  suppUer;  the 
patient's  insurer  determines  the 
provider,  practitioner,  or  supplier;  or 
the  referral  is  not  in  the  patient's  best 
medical  interests  in  the  physician's 
judgement. 

8.  Section  411.355  is  revised  to  read 
as  follows: 


§  41 1 .355    General  exceptions  to  the 
referral  prohibition  related  to  both 
ownership/investment  and  compensation. 

The  prohibition  on  referrals  set  forth 
in  §  411.353  does  not  apply  to  the 
following  types  of  services: 

(a)  Physician  services.  (1)  Physician 
services  as  defined  in  §  410.20(a)  of  this 
chapter  that  are  furnished — 

(i)  Personally  by  another  physician 
who  is  a  member  of  the  referring 
physician's  group  practice  or  is  a 
physician  in  the  same  group  practice  (as 
defined  in  §  411.351)  as  the  referring 
physician;  or 

(ii)  Under  the  supervision  of  another 
physician  who  is  a  member  of  the 
referring  physician's  group  practice  or  is 
a  physician  in  the  same  group  practice 
(as  defined  at  §411.351)  as  the  referring 
physician,  provided  that  the  supervision 
complies  with  all  other  applicable 
Medicare  payment  and  coverage  rules 
for  the  physician  services. 

(2)  For  purposes  of  paragraph  (a)  of 
this  section,  "physician  services" 
includes  only  those  "incident  to" 
services  (as  defined  in  §411.351)  that 
are  physician  services  under  §  410.20(a) 
of  this  chapter. 

(3)  All  other  "incident  to"  services 
(for  example,  diagnostic  tests,  physical 
therapy)  are  outside  the  scope  of 
paragraph  (a)  of  this  section. 

(b)  In-office  ancillary  services. 
Services  (including  certain  items  of 
durable  medical  equipment  (DME),  as 
defined  in  paragraph  (b)(4)  of  this 
section,  and  infusion  pumps  that  are 
DME  (including  external  ambulatory 
infusion  pumps),  but  excluding  all  other 
DME  and  parenteral  and  enteral 
nutrients,  equipment,  and  supplies 
(such  as  infusion  pumps  used  for  PEN), 
that  meet  the  following  conditions: 

(1 )  They  are  furnished  personally  by 
one  of  the  following  individuals: 

(i)  The  referring  physician. 

(ii)  A  physician  who  is  a  member  of 
the  same  group  practice  as  the  referring 
physician. 

(iii)  An  individual  who  is  supervised 
by  the  referring  physician  or  by  another 
physician  in  the  group  practice, 
provided  the  supervision  compUes  with 
all  other  applicable  Medicare  payment 
and  coverage  rules  for  the  services. 

(2)  They  are  furnished  in  one  of  the 
following  locations: 

(i)  The  same  building  (as  defined  in 
§411.351),  but  not  necessarily  in  the 
same  space  or  part  of  the  building,  in 
which — 

(A)  The  referring  physician  (or 
another  physician  who  is  a  member  of 
the  same  group  practice)  furnishes 
substantial  physician  services  that  are 
unrelated  to  the  furnishing  of  DHS 
payable  by  Medicare,  any  other  Federal 
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health  care  payer,  or  a  private  payer, 
even  though  the  unrelated  services  may 
lead  to  the  ordering  of  DHS; 

(B)  The  physician  services  that  are 
unrelated  to  the  furnishing  of  DHS  in 
paragraph  (b)(2)(i)(A)  of  this  section 
must  represent  substantially  the  full 
range  of  physician  services  unrelated  to 
the  furnishing  of  DHS  that  the  referring 
physician  routinely  provides  (or,  in  the 
case  of  a  referring  physician  who  is  a 
member  of  a  group  practice,  the  full 
range  of  physician  services  that  the 
physician  routinely  provides  for  the 
group  practice);  and 

(CJ  The  receipt  of  DHS  (whether 
payable  by  a  Federal  health  care 
program  or  a  private  payer)  is  not  the 
primary  reason  the  patient  comes  in 
contact  with  the  referring  physician  or 
his  or  her  group  practice. 

(ii)  A  centralized  bmlding  (as  defined 
in  §411.351)  that  is  used  by  the  group 
practice  for  the  provision  of  some  or  all 
of  the  group  practice's  clinical 
laboratory  services. 

(iii)  A  centralized  building  (as  defined 
in  §411.351)  that  is  used  by  the  group 
practice  for  the  provision  of  some  or  all 
of  the  group  practice's  DHS  (other  than 
clinical  laboratory  services). 

(3)  They  must  be  billed  by  one  of  the 
following: 

(i)  The  physician  performing  or 
supervising  the  service. 

(ii)  The  group  practice  of  which  the 
performing  or  supervising  physician  is  a 
member  imder  a  billing  niunber 
assigned  to  the  group  practice. 

(iii)  The  group  practice  if  the 
supervising  physician  is  a  "physician  in 
the  group"  (as  defined  at  §411.351) 
under  a  billing  number  assigned  to  the 
group  practice. 

(ivj  An  entity  that  is  wholly  owned  by 
the  performing  or  supervising  physician 
or  by  that  physician's  group  practice 
under  the  entity's  own  billing  number 
or  under  a  billing  number  assigned  to 
the  physician  or  group  practice. 

(v)  An  independent  tnird  party  billing 
company  acting  as  an  agent  of  the 
physician,  group  practice,  or  entity 
specified  in  paragraphs  (b)(3)(i)  through 
(b)(3)(iv)  of  diis  section  imder  a  billing 
number  assigned  to  the  physician,  group 
practice,  or  entity,  provided  the  billing 
arrangement  meets  the  requirements  of 
§  424.80(b)(6)  of  this  chapter.  For 
purposes  of  this  paragraph  (b)(3),  a 
group  practice  may  have,  and  bill  imder, 
more  than  one  Medicare  billing  number, 
subject  to  any  appUcable  Medicare 
pro-am  restrictions. 

(4)  For  purposes  of  paragraph  (b)  of 
this  section,  DME  covered  by  the  in- 
office  ancillary  services  exception 
means  canes,  crutches,  walkers  and 
folding  manual  wheelchairs,  and  blood 


glucose  monitors,  that  meet  the 
following  conditions: 

(i)  The  item  is  one  that  a  patient 
requires  for  the  purposes  of  ambulating, 
uses  in  order  to  depart  horn  the 
physician's  office,  or  is  a  blood  glucose 
monitor  (including  one  starter  set  of  test 
strips  and  lancets,  co'nsisting  of  no  more 
than  100  of  each).  A  blood  glucose 
monitor  may  be  furnished  only  by  a 
physician  or  employee  of  a  physician  or 
group  practice  that  also  furnishes 
outpatient  diabetes  self-management 
trailing  to  the  patient. 

(ii)  Ine  item  is  furnished  in  a  building 
that  meets  the  "same  building"  - 
requirements  in  the  in-office  ancillary 
services  exception  as  part  of  the 
treatment  for  the  specific  condition  for 
which  the  patient-physician  encounter 
occurred. 

(iii)  The  item  is  furnished  personally 
by  the  physician  who  ordered  the  DME, 
by  another  physician  in  the  group 
practice,  or  by  an  employee  of  the 
physician  or  the  group  practice. 

(iv)  A  physician  or  group  practice  that 
furnishes  the  DME  meets  all  DME 
supplier  standards  located  in  §  424.57(c) 
of  this  chapter. 

(v)  The  arrangement  does  not  violate 
the  anti-kickba^  statute,  section 
1128B(b)  of  the  Act,  or  any  law  or 
regulation  governing  billing  or  claims 
submission. 

(vi)  All  other  requirements  of  the  in- 
office  ancillary  services  exception  in 
paragraph  (b)  of  this  section  are  met. 

(5)  A  designated  health  service  is 
"furnished"  for  purposes  of  paragraph 
(b)  of  this  section  in  the  location  where 
the  service  is  actually  performed  upon 
a  patient  or  where  an  item  is  dispensed 
to  a  patient  in  a  manner  that  is  sufficient 
to  meet  the  applicable  Medicare 
payment  and  coverage  rules. 

(6)  Special  rule  for  home  care 
physicians.  In  the  case  of  a  referring 
physician  whose  principal  medical 
practice  consists  of  treating  patients  in 
their  private  homes,  the  "same 
building"  requirements  of  paragraph 
(b)(2)(i)  of  this  section  are  met  if  the 
referring  physician  (or  a  qualified 
person  accompanying  the  physician, 
such  as  a  nurse  or  technician)  provides 
the  DHS  contemporaneously  with  a 
physician  service  that  is  not  a 
designated  health  service  provided  by 
the  referring  physician  to  the  patient  in 
the  patient's  private  home.  For  purposes 
of  paragraph  (b)(5)  of  this  section,  a 
private  home  does  not  include  a 
nursing,  long-term  care,  or  other  facility 
or  institution. 

(c)  Services  furnished  by  an 
organization  (or  its  contractors  or 
subcontractors)  to  enroUees.  Services 
furnished  by  an  organization  (or  its 


contractors  or  subcontractors)  to 
enrollees  of  one  of  the  following  prepaid 
health  plans  (not  including  services 
provided  to  enrollees  in  any  other  plan 
or  line  of  business  offered  or 
administered  by  the  same  organization): 

(1)  An  HMO  or  a  CMP  in  accordance 
with  a  contract  with  HCFA  under 
section  1876  of  the  Act  and  part  417, 
subparts  J  through  M  of  this  chapter, 
which  set  forth  qualifying  conditions  for 
Medicare  contracts;  enrollment, 
entiUement,  and  disenroliment  imder 
Medicare  contracts;  Medicare  contract 
requirements;  and  change  of  ovtmership 
and  leasing  of  facilities:  effect  on 
Medicare  contracts. 

(2)  A  health  care  prepayment  plan  in 
accordance  with  an  agreement  with 
HCFA  under  section  1833(a)(1)(A)  of  the 
Act  and  part  417,  subpart  U  of  this 
chapter. 

(3)  An  organization  that  is  receiving 
payments  on  a  prepaid  basis  for 
Medicare  enrollees  through  a 
demonstration  project  luider  section 
402(a)  of  the  Social  Security 
Amendments  of  1967  (42  U.S.C.  1395b- 
1)  or  imder  section  222(a)  of  the  Social 
Security  Amendments  of  1972  (42 
U.S.C.  1395b— 1  note). 

(4)  A  qualified  HMO  (within  the 
meaning  of  section  1310(d)  of  the  Public 
Health  Service  Act). 

(5)  A  coordinated  care  plan  (within 
the  meaning  of  section  1851(a)(2)(A)  of 
the  Act)  offered  by  an  organization  in 
accordance  with  a  contract  with  HCFA 
under  section  1857  of  the  Act  and  part 
422  of  this  chapter. 

(d)  Clinical  laboratory  services 
furnished  in  an  ambulatory  surgical 
center  (ASC)  or  end-stage  renal  disease 
(ESRD)  facility,  or  by  a  hospice  if 
payment  for  those  services  is  included 
in  the  ASC  rate,  the  ESRD  composite 
rate,  or  as  part  of  the  per  diem  hospice 
charge,  respectively. 

(e)  Academic  medical  centers.  (1) 
Services  provided  by  an  academic 
medical  center  if  all  of  the  following 
conditions  are  met: 

(i)  The  referring  physician — 

(A)  Is  a  bona  fide  employee  of  a 
component  of  the  academic  medical 
center  on  a  full-time  or  substantial  part- 
time  basis.  ("Components"  of  an 
academic  medical  center  means  an 
affiliated  medical  school,  facidty 
practice  plan,  hospital,  teaching  facility, 
institution  of  higher  education,  or 
departmental  professional  corporation.); 

CB)  Is  licensed  to  practice  medicine  in 
the  State; 

(C)  Has  a  bona  fide  faculty 
appointment  at  the  affiliated  medical 
school;  and 

P)  Provides  either  substantial 
academic  or  substantial  clinical 
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teaching  services  for  which  the  faculty 
member  receives  compensation  as  part 
of  his  or  her  employment  relationship 
witii  the  academic  medical  center. 

(ii)  The  total  compensation  paid  for 
the  previous  12-month  period  (or  fiscal 
year  or  calendar  yeeir)  from  all  academic 
medical  center  components  to  the 
referring  physician  is  set  in  advance 
and,  in  the  aggregate,  does  not  exceed 
fair  market  value  iot  the  services 
provided,  and  is  not  determined  in  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or  other 
business  generated  by  the  referring 
physician  within  the  academic  medical 
center. 

(iii)  The  academic  medical  center 
must  meet  all  of  the  following 
conditions: 

(A)  All  transfers  of  money  between 
components  of  the  academic  medical 
center  must  directiy  or  indirectiy 
support  the  missions  of  teaching, 
indigent  care,  research,  or  community 
service. 

(B)  The  relationship  of  the 
components  of  the  academic  medical 
center  must  be  set  forth  in  a  written 
agreement  that  has  been  adopted  by  the 
governing  body  of  each  component. 

(C)  All  money  paid  to  a  referring 
physician  for  research  must  be  used 
solely  to  support  bona  fide  research. 

(iv)  The  referring  physician's 
compensation  arrangement  does  not 
violate  the  anti-kickback  statute,  section 
1128B(b)oftheAct. 

(2)  "The  "academic  medical  center"  for 
purposes  of  this  section  consists  of — 

(i)  An  accredited  medical  school 
(including  a  university,  when 
appropriate); 

(ii)  An  affiliated  faculty  practice  plan 
that  is  a  501(c)(3]  or  (c)(4)  of  the  Internal 
Revenue  Code  nonprofit,  tax-exempt 
organization  under  IRS  regulations  (or  is 
a  part  of  such  an  organization  luider  an 
umbrella  designation);  and 

(iii)  One  or  more  affiliated  hospital(s) 
in  which  a  majority  of  the  hospital 
medical  staff  consists  of  physicians  who 
are  faculty  members  and  a  majority  of 
all  hospital  admissions  are  made  by 
physicians  who  are  faculty  members. 

(f)  Implants  in  an  ASC.  Implants, 
including,  but  not  limited  to,  cochlear 
implants,  intraocular  lenses,  and  other 
implanted  prosthetics,  implanted 
prosthetic  devices  and  implanted  DME 
that  meet  the  following  conditions: 

(1)  The  implant  is  furnished  by  the 
referring  physician  or  a  member  of  the 
referring  physician's  group  practice  in  a 
Medicare-certified  ASC  (under  part  416 
of  this  chapter)  with  which  the  referring 
physician  has  a  financial  relationship. 

[2]  The  implant  is  implanted  in  the 
patient  during  a  surgical  procedure 


performed  in  the  same  ASC  where  the 
implant  is  furnished. 

(3)  The  arrangement  for  the  furnishing 
of  the  implant  does  not  violate  the 
Federal  anti-kickback  statute,  section 
1128B(b)oftheAct. 

(4)  Billing  and  claims  submission  for 
the  implants  complies  with  all  Federal 
and  State  laws  and  regulations. 

(5)  The  exception  set  forth  in  this 
paragraph  (f)  does  not  apply  to  any 
financial  relationships  between  the 
referring  physician  and  any  entity  other 
than  the  ASC  in  which  the  implant  is 
furnished  to  and  implanted  in  the 
patient. 

(g)  EPO  and  other  dialysis-related 
outpatient  prescription  drugs  furnished 
in  or  by  an  ESRD  facility.  EPO  and  other 
dialysis-related  outpatient  prescription 
drugs  that  are  identified  by  the  CPT  and 
HCPCS  codes  on  the  HCFA  web  site, 
http://www.hcfa.gov,  and  in  annual 
updates  published  in  the  Federal 
Register  and  that  meet  the  following 
conditions: 

(1)  The  EPO  and  other  dialysis-related 
drugs  are  furnished  in  or  by  an  ESRD 
facility.  For  purposes  of  this  paragraph, 
"furnished"  means  that  the  EPO  or 
drugs  are  either  administered  or 
dispensed  to  a  patient  in  or  by  the  ESRD 
facihty,  even  if  the  EPO  or  drugs  are 
furnished  to  the  patient  at  home. 
"Dialysis-related  drugs"  means  certain 
drugs  required  for  the  efficacy  of 
dialysis,  as  identified  on  the  HCFA  web 
site  and  in  annual  updates. 

(2)  The  arrangement  for  the  furnishing 
of  the  EPO  and  other  dialysis-related 
drugs  does  not  violate  the  Federal  anti- 
kickback  statute,  section  1128B(b)  of  the 
Act. 

(3)  Billing  and  claims  submission  for 
the  EPO  and  other  dialysis  related  drugs 
complies  with  all  Federal  and  State  laws 
and  regulations. 

(4)  "1116  exception  set  forth  in  this 
paragraph  (g)  does  not  apply  to  any 
financial  relationships  between  the 
referring  physician  and  any  entity  other 
than  the  ESRD  facility  that  furnishes  the 
EPO  and  other  dialysis-related  drugs  to 
the  patient. 

(h)  Preventive  screeriing  tests, 
immunizations,  and  vaccines. 
Preventive  screening  tests, 
immunizations,  and  vaccines  that  are 
covered  by  Medicare  and  identified  by 
the  CPT  and  HCPCS  codes  included  on 
the  HCFA  web  site  and  in  annual 
updates  published  in  the  Federal 
Register  and  that  meet  the  following 
conditions: 

(1)  The  preventive  screening  tests, 
immunizations,  and  vaccines  are  subject 
to  HCFA-mandated  frequency  limits. 

(2)  The  preventive  screening  tests, 
immunizations,  and  vaccines  are 


reimbursed  by  Medicare  based  on  a  fee 
schedule. 

(3)  The  arrangement  for  the  provision 
of  the  preventive  screening  tests, 
immunizations,  and  vaccines  does  not 
violate  the  Federal  anti-kickback  statute, 
section  1128B(b)  of  the  Act. 

(4)  Billing  and  claims  submission  for 
the  preventive  screening  tests, 
immunizations,  and  vaccines  compUes 
with  all  Federal  and  State  laws  and 
regulations. 

(5)  To  qualify  under  this  exception, 
the  preventive  screening  tests, 
immunizations,  and  vaccines  must  be 
covered  by  Medicare  and  must  be  listed 
on  the  HCFA  web  site  and  in  annual 
updates. 

(i)  Eyeglasses  and  contact  lenses 
following  cataract  surgery.  Eyeglasses 
and  contact  lenses  that  are  covered  by 
Medicare  when  furnished  to  patients 
following  cataract  surgery  that  meet  the 
following  conditions: 

(1)  The  eyeglasses  or  contact  lenses 
are  provided  in  accordance  with  the 
coverage  and  pa)nment  provisions  set 
forth  in  §410.36{a){2)(ii)  and  §414.228 
of  this  chapter,  respectively. 

(2)  The  arrangement  for  the  furnishing 
of  the  eyeglasses  or  contact  lenses  does 
not  violate  the  Federal  anti-kickback 
statute,  section  1128B(b)  of  the  Act. 

(3)  Billing  and  claims  submission  for 
the  eyeglasses  or  contact  lenses 
complies  with  all  Federal  and  State  laws 
and  regulations. 

9.  In  §411.357.  paragraph  (j)  is  added 
and  reserved,  and  paragraphs  (k).  (1). 
(m).  (n).  (o).  and  (p)  are  added  to  read 
as  follows: 

§411.357  Exoepttons  to  the  referral 
prohibition  related  to  compensation 
arrangements. 

***** 

(j)  (Reserved) 

(k)  Non-monetary  compensation  up  to 
$300.  Compensation  firom  an  entity  in 
the  form  of  items  or  services  (not 
including  cash  or  cash  equivalents)  that 
does  not  exceed  an  aggregate  of  $300  per 
year,  if  all  of  the  following  conditions 
are  satisfied: 

(1)  The  compensation  is  not 
determined  in  any  manner  that  takes 
into  account  the  volume  or  value  of 
referrals  or  other  business  generated  by 
the  referring  physician. 

(2)  The  compensation  may  not  be 
solicited  by  the  physician  or  the 
physician's  practice  (including 
employees  and  staff  members). 

(3)  The  compensation  arrangement 
does  not  violate  the  Federal  anti- 
kickback  statute,  section  1128B(b)  of  the 
Act. 

(1)  Fair  market  value  compensation. 
Compensation  resulting  from  an 
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arrangement  between  an  entity  and  a 
physician  (or  an  immediate  family 
member)  or  any  group  of  physicians 
(regardless  of  whether  the  group  meets 
the  definition  of  a  group  practice  set 
forth  in  §411.351)  for  the  provision  of 
items  or  services  by  the  physician  (or  an 
immediate  family  member)  or  group 
practice  to  the  entity,  if  the  arrangement 
is  set  forth  in  an  agreement  that  meets 
the  following  conditions: 

(1)  It  is  in  writing,  signed  by  the 
parties,  and  covers  only  identifiable 
items  or  services,  all  of  which  are 
specified  in  the  agreement. 

(2)  It  specifies  the  timefi-ame  for  the 
arrangement,  which  can  be  for  any 
period  of  time  and  contain  a  termination 
clause,  provided  the  parties  enter  into 
only  one  arrangement  for  the  same  items 
or  services  during  the  course  of  a  year. 
An  arrangement  made  for  less  than  1 
year  may  be  renewed  any  niunber  of 
times  if  the  terms  of  the  arrangement 
and  the  compensation  for  the  same 
items  or  services  do  not  change. 

(3)  It  specifies  the  compensation  that 
will  be  provided  imder  the  arrangement. 
The  compensation  must  be  set  in 
advance,  be  consistent  with  fair  market 
value,  and  not  be  determined  in  a 
manner  tbat  takes  into  account  the 
volume  or  value  of  any  referrals  or  any 
other  business  generated  by  the  referring 
physician. 

(4)  It  involves  a  transaction  that  is 
commercially  reasonable  (taking  into 
account  the  nature  and  scope  of  the 
transaction)  and  furthers  the  legitimate 
business  piuposes  of  the  parties. 

(5)  It  meets  a  safe  harbor  under  the 
anti-kickback  statute  in  §  1001.952  of 
this  title,  has  been  approved  by  the  OIG 
under  a  favorable  advisory  opinion 
issued  in  accordance  with  part  1008  of 
this  title,  or  does  not  violate  the  anti- 
kickback  provisions  in  section  1128B(b) 
of  the  Act. 

(6)  The  services  to  be  performed 
under  the  arrangement  do  not  involve 
the  counseling  or  promotion  of  a 
business  arrangement  or  other  activity 
that  violates  a  State  or  Federal  law. 

(m)  Medical  staff  incidental  benefits. 
Compensation  in  the  form  of  items  or 
services  (not  including  cash  or  cash 
equivalents)  from  a  hospital  to  a 
member  of  its  medical  staff  when  the 
item  or  service  is  used  on  the  hospital's 
campus,  if  all  of  the  following 
conditions  are  met: 

(1)  The  compensation  is  offered  to  all 
members  of  the  medical  staff  without 
regard  to  the  voliune  or  value  of 
referrals  or  other  business  generated 
between  the  parties. 

(2)  The  compensation  is  offered  only 
during  periods  when  the  medical  staff 
members  are  making  roimds  or 


performing  other  duties  that  benefit  the 
hospital  or  its  patients. 

(3)  The  compensation  is  provided  by 
the  hospital  and  used  by  the  medical 
staff  members  only  on  the  hospital's 
campus. 

(4)  The  compensation  is  reasonably 
related  to  the  provision  of,  or  designed 
to  facilitate  directly  or  indirectly  the 
delivery  of,  medical  services  at  the 
hospital. 

(5)  The  compensation  is  consistent 
with  the  types  of  benefits  offered  to 
medical  staff  members — 

(i)  By  other  hospitals  within  the  same 
local  region;  or 

(ii)  If  no  such  hospitals  exist  within 
the  same  local  region,  by  comparable 
hospitals  in  comparable  regions. 

(6)  The  compensation  is  of  low  value 
(that  is,  less  than  $25)  with  respect  to 
each  occurrence  of  the  benefit  (for 
example,  each  meal  given  to  a  physician 
while  he  or  she  is  serving  patients  who 
are  hospitalized  must  be  of  low  value). 

(7)  The  compensation  is  not 
determined  in  any  manner  that  takes 
into  account  the  volume  or  value  of 
referrals  or  other  business  generated 
between  the  parties. 

(8)  The  compensation  arrangement 
does  not  violate  the  Federal  anti- 
kickback  provisions  in  section  1128B(b) 
of  the  Act. 

(n)  Risk  sharing  arrangements. 
Com|>ensation  pursuant  to  a  risk-sharing 
arrangement  (including,  but  not  limited 
to,  withholds,  bonuses,  and  risk  pools) 
between  a  managed  care  organization  or 
an  independent  physicians  association 
and  a  physician  (either  directly  or 
indirectly  through  a  subcontractor)  for 
services  provided  to  enrollees  of  a 
health  plan,  provided  that  the 
arrangement  does  not  violate  the 
Federal  anti-kickback  statute,  section 
1128B(b)  of  the  Act,  or  any  law  or 
regulation  governing  billing  or  claims 
submission.  For  purposes  of  this 
paragraph  (n),  "health  plan"  and 
"enrollees"  have  the  meanings  ascribed 
to  those  terms  in  §  1001.952(1)  of  this 
title. 

(o)  Compliance  training.  Compliance 
training  provided  by  a  hospital  to  a 
physician  (or  the  physician's  immediate 
family  member)  who  practices  in  the 
hospital's  local  community  or  service 
area,  provided  the  training  is  held  in  the 
local  community  or  service  area.  For 
purposes  of  this  paragraph  (o), 
"compUance  training"  means  training 
regarding  the  basic  elements  of  a 
compliance  program  (for  example, 
establishing  policies  and  procedures, 
training  of  staff,  internal  monitoring, 
reporting)  or  specific  training  regarding 
the  requirements  of  Federal  health  care 
programs  (for  example,  bilUng,  coding. 


reasonable  and  necessary  services, 
documentation,  unlawful  referral 
arrangements). 

(p)  Indirect  compensation 
arrangements.  Indirect  compensation 
arrangements,  as  defined  in 
§  411.354(c)(2),  if  all  of  the  following 
conditions  are  satisfied: 

(1)  The  compensation  received  by  the 
referring  physician  (or  inunediate  family 
member)  described  in  §411.354(c)(2)(ii) 
is  fair  market  value  for  services  and 
items  actually  provided  not  taking  into 
accoimt  the  value  or  voliune  of  referrals 
or  other  business  generated  by  the 
referring  physician  for  the  entity 
furnishing  DHS. 

(2)  The  compensation  arrangement 
described  in  §411.354(c)(2)(ii)  is  set  out 
in  writing,  signed  by  the  parties,  and 
specifies  the  services  covered  by  the 
arrangement,  except  in  the  case  of  a 
bona  fide  employment  relationship 
between  an  employer  and  an  employee, 
in  which  case  the  arrangement  need  not 
be  set  out  ina  written  contract,  but  must 
be  for  identifiable  services  and  be 
commercially  reasonable  even  if  no 
referrals  are  made  to  the  employer. 

(3)  The  compensation  arrangement 
does  not  violate  the  anti-kickback 
statute  or  any  laws  or  regulations 
governing  billing  or  claims  submission. 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

B.  Part  424  is  amended  as  follows: 

1 .  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Certification  and  Plan  of 
Treatment  Requirements 

2.  In  §  424.22,  paragraph  (d)  is  revised 
to  read  as  set  forth  below,  and 
paragraphs  (e),  (f),  and  (g)  are  removed. 

§  424.22    Requirements  for  home  health 
services. 

***** 

(d)  Limitation  on  the  performance  of 
certification  and  plan  of  treatment 
functions.  The  need  for  home  health 
services  to  be  provided  by  an  HHA  may 
not  be  certified  or  recertified,  and  a  plan 
of  treatment  may  not  be  established  and 
reviewed,  by  any  physician  who  has  a 
financial  relationship,  as  defined  in 
§411.351  of  this  chapter,  with  that 
HHA,  imless  the  physician's 
relationship  meets  one  of  the  exceptions 
in  section  1877  of  the  Act,  which  sets 
forth  general  exceptions  to  the  referral 
prohibition  related  to  both  ownership/ 
investment  and  compensation; 
exceptions  to  the  referral  prohibition 
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related  to  ownership  or  investment 
interests;  and  exceptions  to  the  referral 
prohibition  related  to  compensation 
arrangements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance;  Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program; 
and  Program  No.  93.778,  Medical  Asisistance 
Program) 

Dated:  October  6,  2000. 
Michael  M.  Hash, 

Acting  Administrator,  Health  (Jare  Financing 
Administration. 

Dated:  October  16.  2000. 
Domia  E.  Shalala, 

Secretary. 

Note:  The  following  attachment  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Attachment 

List  of  CPT  »/HCPCS  Codes  Used  To 
Describe  Certain  Designated  Health 
Services  Under  the  Physician  Referral 
Provisions  (Section  1877  of  the  Social 
Security  Act) 

Clinical  Laboratory  Services 

Include  CPT  codes  for  all  clinical 
laboratory  services  in  the  80000  series, 
except  Exclude  CPT  codes  for  the 
following  blood  component  collection 
services: 

86890  Autologous  blood  process 

86891  Autologous  blood,  op  salvage 
86915    Bone  marrow/stem  cell  prep 
86927    Plasma,  fi'esh  frozen 

86930  Frozen  blood  prep 

86931  Frozen  blood  thaw 

86932  Frozen  blood  freeze/thaw 
86945  Blood  product/irradiation 
86950  Leukacyte  transfusion 
86965  Pooling  blood  platelets 
86985  Split  blood  or  products 

Include  HCPCS  level  2  codes  for  other 
clinical  laboratory  services: 
GOOOl    Drawing  blood  for  specimen 
G0026    Fecal  leukocyte  examination 
G0027    Semen  analysis 
G0103    Psa,  total  screening 
G0107    CA  screen;  fecal  blood  test 
G0123    Screen  cerv/vag  thin  layer 
001 24    Screen  c/v  thin  layer  by  MD 
G0141    Scr  c/v  cyto,autosys  and  md 
G0143-G0145    Scr  c/v  cyto,  thinlayer. 

rescr 
G0147    Scr  c/v  cyto,  automated  sys 
G0148    Scr  c/v  cyto,  autosys,  rescr 
P2028    Cephalin  floculation  test 
P2029    Congo  red  blood  test 
P2031     Hair  analysis 
P2033    Blood  thymol  turbidity 
P2038    Blood  mucoprotein 


'  CPT  codes,  descriptions  and  other  data  only  are 
copyright  2000  American  Medical  Association.  All 
Rights  Reserved.  Applicable  FARS/DFARS  Qauses 
Apply. 


P3000  Screen  pap  by  tech  w  md  supv 

P3001  Screening  pap  smear  by  phys 

P7001  Culture  bacterial  urine 

P9612  Catheterize  for  urine  spec 

P9615  Urine  specimen  collect  mult 

QOlll  Wet  mounts/w  preparations 

Q0112  Potassium  hydroxide  preps 

Q0113  Pinworm  examinations 

Q0114  Fern  test 

Q0115  Post-coital  mucous  exam 

Physical  Therapy/Occupational 
Therapy/Speech-Language  Pathology 

Include  the  following  CPT  codes  for 
the  physical  therapy/occupational 
therapy/speech-language  pathology 
services  in  the  97000  series: 

97001  Pt  evaluation 

97002  Pt  re-evaluation 

97003  Ot  evaluation 

97004  Ot  re-evaluation 

97010  Hot  or  cold  packs  therapy 

97012  Mechanical  traction  therapy 

97014  Electric  stimulation  therapy 

97016  Vasopneumatic  device  therapy 

97018  Paraffin  bath  therapy 

97020  Microwave  therapy 

97022  Whirlpool  therapy 

97024  Diathermy  treatment 

97026  Inhered  therapy 

97028  Ultraviolet  therapy  . 

97032  Electrical  stimulation 

97033  Electric  ciurent  therapy 

97034  Contrast  bath  therapy 

97035  Ultrasound  therapy 

97036  Hydrotherapy 

97039  Physical  therapy  treatment 

97110  Therapeutic  exercises 

97112  Neuromuscular  reeducation 

97113  Aquatic  therapy /exercises 
97116  Gait  training  therapy 
97124  Massage  therapy 

97139  Physical  medicine  procedxire 

97140  Manual  therapy 

97150  Group  therapeutic  procedures 

97504  Orthotic  training 

97520  Prosthetic  training 

97530  Therapeutic  activities 

97532  Cognitive  skills  development 

97533  Sensory  integration 
97535  Self  care  mngment  training 
97537  Commimity/work  reintegration 
97542  Wheelchair  mngment  training 

97545  Work  hardening 

97546  Work  hardening  add-on 
97703  Prosthetic  checkout 
97750  Physical  performance  test 
97799  Physical  medicine  procedure 

Include  CPT  codes  for  physical 
therapy/occupational  therapy/speech- 
language  pathology  services  tiot  in  the 
97000  series: 

64550    Apply  neurostimulator 
90901     Biofeedback  train,  any  meth 
9091 1    Biofeedback  peri/uro/rectal 
92506    Speech/hearing  evaluation 
92507-92508    Speech/hearing  therapy 
92510    Rehab  for  ear  implant 


92526    Oral  function  therapy 

93797  Cardiac  rehab 

93798  Cardiac  rehab/monitor 
94667-94668    Chest  wall  manipulation 
94762    Measure  blood  oxygen  level 

95831  Limb  muscle  testing,  manual 

95832  Hand  muscle  testing,  manual 
95833-95834     Body  muscle  testing, 

manual 
95851-95852    Range  of  motion 

measurements 
96105    Assessment  of  aphasia 

96110  Developmental  test,  lim 

96111  Developmental  test,  extend 
96115     Neurobehavior  status  exam 

Include  HCPCS  level  2  codes  for  the 
following  physical  therapy/occupational 
therapy/speech-language  pathology 
services: 
G0193    Endoscopic  study  swallow 

functn 
G0194    Sensory  testing  endoscopic 

stud 
G0195    Clinical  eval  swallowing  funct 
GOl  96    Eval  of  swallowing  with 

radioopa 
G0197    Eval  of  pt  for  prescip  speech 

devi 
GOl  98    Patient  adapation  &  train  for 

spe 
GOl  99    Reevaluation  of  patient  use 

spec 
G0200    Eval  of  patient  prescip  of  voice 

P 
G0201    Modi  for  training  in  use  voice 

pro 

Q0086    Physical  therapy  evaluation/ 

Radiology 

Include  the  following  radiology  and 
certain  other  imaging  services  in  the 
CPT  70000  series: 
70100-70110    X-ray  exam  of  jaw 
701 20-701 30    X-ray  exam  of  mastoids 
701 34    X-ray  exam  of  middle  ear 
70140-70150    X-ray  exam  of  facial 

bones 
70160    X-ray  exam  of  nasal  bones 
70190-70200    X-ray  exam  of  eye 

sockets 
70210-70220    X-ray  exam  of  sinuses 
70240    X-ray  exam,  pituitary  saddle 
70250-70260    X-ray  exam  of  skull 
70300-70310    X-ray  exam  of  teeth 
70320    Full  mouth  x-ray  of  teeth 
70328    X-ray  exam  of  jaw  joint 
70330    X-ray  exam  of  jaw  joints 
70336    Magnetic  image,  jaw  joint 
70350    X-ray  head  for  orthodontia 
70355    Panoramic  x-ray  of  jaws 
70360    X-ray  exam  of  neck 

70370  Throat  x-ray  &  fluoroscopy 

70371  Speech  evaluation,  complex 
70380    X-ray  exam  of  salivary  gland 
70450    CT  head/brain  w/o  dye 
70460    CT  head/brain  w/dye 
70470    CT  head/brain  w/o&w  dye 

70480  CT  orbit/ear/fossa  w/o  dye 

70481  CT  orbit/ear/fossa  w/dye 

70482  CT  orbit/ear/fossa  w/o&w  dye 
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70486  CT  maxillofecial  w/o  dye    • 

70487  CT  maxillofacial  w/dye 

70488  CT  maxillofacial  w/o&w  dye 

70490  CT  soft  tissue  neck  w/o  dye 

70491  CT  soft  tissue  neck  w/dye 

70492  CT  sft  tsue  nek  w/o  &  w/dye 
70496    CT  angiography,  head 
70498    CT  angiography,  neck 
70540    MRI  orbit/face/neck  w/o  dye 

70542  MRI  orbit/face/neck  w/dye 

70543  MRI  orbt/fac/nck  w/o&w  dye 

70544  MR  angiography  head  w/o  dye 

70545  MR  angiography  head  w/dye 

70546  MR  angiograph  head  w/o&w 
dye 

70547  MR  angiography  neck  w/o  dye 

70548  MR  angiography  neck  w/dye 

70549  MR  angiograph  neck  w/o&w 
dye 

70551  MRI  brain  w/o  dye 

70552  MRI  brain  w/dye 

70553  MRI  brain  w/o&w  dye 
71010-71022    Chest  x-ray 

71023    Chest  x-ray  and  fluoroscopy 
71030    Chest  x-ray 

71034  Chest  x-ray  and  fluoroscopy 

71035  Chest  x-ray 

71 100  X-ray  exam  of  ribs 

71101  X-ray  exam  of  ribs/chest 

71110  X-ray  exam  of  ribs 

71111  X-ray  exam  of  ribs/chest 
71120-71130    X-ray  exam  of 

breastbone 
71250    CT  thorax  w/o  dye 
71260    CT  thorax  w/dye 
71270    CT  thorax  w/o&w  dye 
71275    CT  angiography,  chest 

71550  MRI  chest  w/o  dye 

71551  MRI  chest  w/dye 

71552  MRI  chest  w/o&w  dye 
71555    MRI  angio  chest  w  or  w/o  dye 
72010-72020    X-ray  exam  of  spine 
72040-72052    X-ray  exam  of  neck 

spine 
72069    X-ray  exam  of  tnmk  spine 
72070-72074    X-ray  exam  of  thoracic 

spine 
72080-72090    X-ray  exam  of  trunk 

spine 
72100-72120    X-ray  exam  of  lower 

spine 

72125  CT  neck  spine  w/o  dye 

72126  CT  neck  spine  w/dye 

72127  CT  neck  spine  w/o&w  dye 

72128  CT  chest  spine  w/o  dye 

72129  CT  chest  spine  w/dye 

72130  CT  chest  spine  w/o&w  dye 

72131  CT  liunbar  spine  w/o  dye 

72132  CT  lumbar  spine  w/dye 

72133  CT  liunbar  spine  w/o&w  dye 

72141  MRI  neck  spine  w/o  dye 

72142  MRI  neck  spine  w/dye 

72146  MRI  chest  spine  w/o  dye 

72147  MRI  chest  spine  w/dye 

72148  MRI  lumbar  spine  w/o  dye 

72149  MRI  lumbar  spine  w/dye 

72156  MRI  neck  spine  w/o&w  dye 

72157  MRI  chest  spine  w/o&w  dye 

72158  MRI  lumbar  spine  w/o&w  dye 


72170-72190    X-ray  exam  of  pelvis 

72191  CT  angiograph  pelv  w/o&w  dye 

72192  CT  pelvis  w/o  dye 

72193  CT  pelvis  w/dye 

72194  CT  pelvis  w/o&w  dye 

72195  MRI  pelvis  w/o  dye 

72196  MRI  pelvis  w/dye 

72197  MRI  pelvis  w/o&w  dye 
72200-72202    X-ray  exam  sacroiliac 

joints 
72220    X-ray  exam  of  tailbone 
73000    X-ray  exam  of  collar  bone 
73010    X-ray  exam  of  shoulder  blade 
73020-73030    X-ray  exam  of  shoulder 
73050    X-ray  exam  of  shoulders 
73060    X-ray  exam  of  humerus 
73070-73080    X-ray  exam  of  elbow 
73090    X-ray  exam  of  forearm 
73092    X-ray  exam  of  arm,  infant 
73100-731 10    X-ray  exam  of  wrist 
73120-73130    X-ray  exam  of  hand 
73140    X-ray  exam  of  finger(s) 

73200  CT  upper  extremity  w/o  dye 

73201  CT  upper  extremity  w/dye 

73202  CT  uppr  extremity  w/o&w  dye 
73206    CT  angio  upr  extrm  w/o&w  dye 

73218  MRI  upper  extremity  w/o  dye 

73219  MRI  upper  extremity  w/dye 

73220  MRI  uppr  extremity  w/o&w  dye 

73221  MRI  joint  upr  extrem  w/o  dye 

73222  MRI  joint  upr  extrem  w/  dye 

73223  MRI  joint  upr  extr  w/o&w  dye 
73500-73510    X-ray  exam  of  hip 
73520    X-ray  exam  of  hips 

73540    X-ray  exam  of  pelvis  &  hips 
73550    X-ray  exam  of  thigh 
73560    X-ray  exam  of  knee,  1  or  2 
73562    X-ray  exam  of  knee,  3 

73564  X-ray  exam,  knee,  4  or  more 

73565  X-ray  exam  of  knees 
73590    X-ray  exam  of  lower  leg 
73592    X-ray  exam  of  leg,  infant 
73600-73610    X-ray  exam  of  ankle 
73620-73630    X-ray  exam  of  foot 
73650    X-ray  exam  of  heel 
73660    X-ray  exam  of  toe(s) 

73700  CT  lower  extremity  w/o  dye 

73701  CT  lower  extremity  w/dye 

73702  CT  Iwr  extremity  w/o&w  dye 
73706    CT  angio  Iwr  extr  w/o&w  dye 

73718  MRI  lower  extremity  w/o  dye 

73719  MRI  lower  extremity  w/dye 

73720  MRI  Iwr  extremity  w/o&w  dye 

73721  MRI  joint  of  Iwr  extra  w/o  d 

73722  MRI  joint  of  iwr  extr  w/dye 

73723  MRI  joint  Iwr  extr  w/o&w  dye 
73725    MR  ang  Iwr  ext  w  or  w/o  dye 
74000-74020    X-ray  exam  of  abdomen 
74022    X-ray  exam  series,  abdomen 
74150    CT  abdomen  w/o  dye 

74160    CT  abdomen  w/dye 
74170    CT  abdomen  w/o&w  dye 
74175    CT  angio  abdom  w/o&w  dye 

74181  MRI  abdomen  w/o  dye 

74182  MRI  abdomen  w/dye 

74183  MRI  abdomen  w/o&w  dye 
74185    MRI  angio,  abdom  w  or  w/o  dy 
74210    Contrst  x-ray  exam  of  throat 
74220    Contrast  x-ray,  esophagus 


74230    Cinema  x-ray,  throat/esoph 
74240-74245    X-ray  exam,  upper  gi 

tract 
74246-74249    Contrst  x-ray  uppr  gl 

tract 
74250    X-ray  exam  of  small  bowel 

74290  Contrast  x-ray,  gallbladder 

74291  Contrast  x-rays,  gallbladder 
74710    X-ray  measurement  of  pelvis 

75552  Heart  MRI  for  morph  w/o  dye 

75553  Heart  MRI  for  morph  w/dye 

75554  Cardiac  MRI/function 

75555  Cardiac  MRI/limited  study 
75635    CT  angio  abdominal  arteries 
76000    Fluoroscope  examination 
76006    X-ray  stress  view 

76010    X-ray,  nose  to  rectum 
76020    X-rays  for  bone  age 
76040    X-rays,  bone  evaluation 
76061-76062    X-rays,  bone  survey 

76065  X-rays,  bone  evaluation 

76066  Joint(s)  survey,  single  film 

76090  Mammogram,  one  breast 

76091  Mammogram,  both  breasts 

76092  Mammogram,  screening 

76093  Magnetic  image,  breast 

76094  Magnetic  image,  both  breasts 

76100  X-ray  exam  oibody  section 

76101  Complex  body  section  x-ray 

76102  Complex  body  section  x-rays 
76120    Cinematic  x-rays 

76125    Cinematic  x-rays  add-on 
76150    X-ray  exam,  dry  process 
76370    CAT  scan  for  therapy  guide 
76375     3d/holograph  reconstr  add-on 
76380    CAT  scan  follow-up  study 
76390    Mr  spectroscopy 
76400    Magnetic  image,  bone  marrow 
76499    Radiographic  procediu« 
76506    Echo  exam  of  head 
76511-76512    Echo  exam  of  eye 
76513    Echo  exam  of  eye,  water  bath 
7651 6-765 1 9    Echo  exam  of  eye 
76536    Echo  exam  of  head  and  neck 
76604    Echo  exam  of  chedt 
76645    Echo  exam  of  breast(s) 
76700-76705    Echo  exam  of  abdomen 
76770-76775    Echo  exam  abdomen 

back  wall 
76778    Echo  exam  kidney  transplant 
76800    Echo  exam  spinal  canal 
76805-7681 5    Echo  exam  of  pregnant 

uterus 
76816    Echo  exam  follow-up/repeat 

76818  Fetl  biophys  profil  w/stress 

76819  Fetl  biophys  profil  w/o  strs 
76825-76828    Echo  exam  of  fetal  heart 

76830  Echo  exam,  transvaginal 

76831  Echo  exam,  uterus 
76856^7685  7    Echo  exam  of  pelvis 
76870    Echo  exam  of  scrotum 

76872  Echo  exam,  transrectal 

76873  Echograp  trans  r,  pros  study 
76880    Echo  exam  of  extremity 
76885-76886    Echo  exam,  infant  hips 
76970    Ultrasound  exam  follow-up 
76977    Us  bone  density  measure 
76999    Echo  examination  procedure 

Include  the  following  CPT  codes  for 
echocardiography  and  vascular 
ultrasound: 
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93303-93304    Echo  transthoracic 
93307-93308    Echo  exam  of  heart 
93320-93321     Doppler  echo  exam, 
1      heart,  if  used  in  conjimction  with 
I       93303-93308 

93325    Doppler  color  flow  add-on,  if 
used  in  conjunction  with  93303- 
{       93308 

d3875-93882    Extracranial  study 
93886-93888    Intracranial  study 
93922-93924    Extremity  study 
93925-93926    Lower  extremity  study 
93930-93931    Upper  extremity  study 
93965-93971     Extremity  study 
93975-93979    Vascular  study 
93980-93981     Penile  vascular  study 
93990    Doppler  flow  testing 

Include  miscellaneous  other  HCPCS 
level  2  codes  for  radiology  and  certain 
other  imaging  services: 
G0050    Residual  lu^ne  by  ultrasound 
G0131-132    CT  scan,  bone  density 

study 
G0188    Xray  Iwr  extrmty-full  Ingth 
R0070    Transport  portable  x-ray 
R0075    Transport  port  x-ray  multipl 

Radiation  Therapy  Services  and 
Supplies 

Include  CPT  codes  for  all  radiation 
therapy  services  and  supplies  in  the 
CPT  70000  series: 

77261-77263    Radiation  therapy 

planning 
77280-77295     Set  radiation  therapy 

field 
77299    Radiation  therapy  planning 
77300-77315    Radiation  therapy  dose 

plan 
77321    Radiation  therapy  port  plan 
77326-77328    Radiation  therapy  dose 

plan 
77331     Special  radiation  dosimetry 
77332-77334    Radiation  treatment 

aid(s) 
77336-77370    Radiation  physics 

consult 
77399    External  radiation  dosimetry 
77401-77416    Radiation  treatment 

delivery 


77417    Radiology  port  film(s) 
77427    Radiation  tx  management,  x5 

77431  Radiation  therapy  management 

77432  Stereotactic  radiation  trmt 
77470    Special  radiation  treatment 
77499    Radiation  therapy  management 
77520    Proton  trmt,  simple  w/o  comp 

77522  Proton  trmt,  simple  w/comp 

77523  Proton  trmt,  intermediate 
77525    Proton  treatment,  complex 
77600-77620    Hyperthermia  treatment 
77750    Infuse  radioactive  materials 

77761  Apply  intrcav  radiat  simple 

77762  Apply  intrcav  radiat  interm 

77763  Apply  intrcav  radiat  compl 

77776  Apply  interstit  radiat  simpl 

77777  Apply  interstit  radiat  inter 

77778  Apply  Serstit  radiat  compl 
77781-77784    High  intensity 

brach5^erapy 

77789  Apply  surface  radiation 

77790  Radiation  handling 

77799    Radium/radioisotope  therapy 

Include  CPT  codes  for  radiation 
therapy  classified  elsewhere: 
31643    Diag  bronchoscope/catheter 
50559    Renal  endoscopy/radiotracer 
55859    Percut/needle  insert,  pros 
61770    Incise  skull  for  treatment 
61793  Focus  radiation  beam 

Preventive  Screening  Tests, 
Immunizations  and  Vaccines 

The  following  CPT  and  HCPCS  codes 
are  excluded  under  §  411.355(h)  as 
screening  tests: 

76092  Mammogram,  screening 

76977  Us  bone  density  measiu^ 

G0103  Psa,  total  screening 

G0107  CA  screen;  fecal  blood  test 

G0123  Screen  cerv/vag  thin  layer 

G0124  Screen  c/v  thin  layer  by  MD 

G0141  Scr  c/v  cyto.autosys  and  md 
G0143-G0145    Scr  c/v  cyto,  thin  layer, 

rescr 

G0147  Scr  c/v  cyto,  automated  sys 

G0148  Scr  c/v  cyto,  autosys,  rescr 

P3000  Screen  pap  by  tech  w  md  supv 

P3001  Screening  pap  smear  by  phys 


)  * 


The  following  CPT  codes  are 
excluded  under  §41 1.355(h)  as 
vaccines: 

90657  Flu  vaccine,  6-35  mo,  im 

90658  Flu  vaccine,  3  yrs,  im 

90659  Flu  vacine,  whole,  im 
90732  Pneumococcal  vacc,  adult/ill 
90744  Hepb  vacc  ped/adol  3  dose  im 

90746  Hep  b  vaccine,  adult,  im 

90747  Hepb  vacc,  ill  pat  4  dose  im 

90748  Hep  b/hib  vaccine,  im 

Drugs  Used  by  Patients  Undergoing 
Dialysis 

The  following  HCPCS  codes  are 
excluded  under  §  411.355(g)  as  EPO  and 
other  dialysis  related  outpatient 
prescription  drugs  furnished  in  or  by  an 
ESRD  facility: 

J0635  Calcitriol  injection 

J0895  Deferoxamine  meslyate  inj 

J1750  Iron  dextran 

J2915  NA  Ferric  Gluconate  Complex 

J2997  Alteplase  recombinant 

Q9920  Epoetin  with  hct  <=20 

Q9921  Epoetin  with  hct  =  21 

Q9922  Epoetin  with  hct  =  22 

Q9923  Epoetin  with  hct  =  23 

Q9924  Epoetin  with  hct  =  24 

Q9925  Epoetin  with  hct  =  25 

Q9926  Epoetin  with  hct  =  26 

Q9927  Epoetin  with  hct  =  27 

Q9928  Epoetin  with  hct  =  28 

Q9929  Epoetin  with  hct  =  29 

Q9930  Epoetin  with  hct  =  30 

Q9931  Epoetin  with  hct  =  31 

Q9932  Epoetin  with  hct  =  32 

Q9933  Epoetin  with  hct  =  33 

Q9934  Epoetin  with  hct  =  34 

Q9935  Epoetin  with  hct  =  35 

Q9936  Epoetin  with  hct  =  36 

Q9937  Epoetin  vdth  hct  =  37 

Q9938  Epoetin  with  hct  =  38 

Q9939  Epoetin  with  hct  =  39 

Q9940  Epoetin  with  hct  >=  40 

|FR  Doc.  01-4  Filed  1-3-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DodMt  No.  NHTSA-2000-8570] 

RIN  2127-AH09 

Fadaral  Motor  Vehicle  Safety 
Standards;  Head  Restraints 

agency:  National  Highway  Traffic 
Safety  Administration  (NfHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Consistent  with  this  agency's 
policy  of  seeking  to  adopt  those 
regulatory  requirements  that  produce 
the  highest  benefits  at  reasonable  costs, 
this  document  proposes  to  upgrade  the 
standard  for  head  restraints  for 
passenger  cars  and  for  light 
multipurpose  vehicles,  trucks  and 
buses.  The  proposal  would  establish 
higher  minimum  height  requirements 
for  head  restraints,  and  add  a 
requirement  limiting  backset,  i.e.,  the 
distance  between  a  person's  head  and 
his  or  her  head  restraint.  The  proposal 
would  also  extend  the  requirement  for 
head  restraints  to  rear  outboard 
designated  seating  positions;  establish 
new  strength  requirements  for  head 
restraints;  and  place  limits  on  the  size 
of  gaps  and  openings  in  head  restraints. 
In  addition,  it  would  modify  the 
dynamic  compliance  test  and  amend 
test  procedures.  The  proposal  would 
harmonize  the  standard  with  the 
counterpart  regidation  of  the  Economic 
Commission  for  Europe  (ECE)  to  an 
extent,  but  would  set  different 
requirements  for  head  restraint  width 
and  gap  measurement  for  adjustable 
restraints.  Further,  it  would  add  two 
requirements  not  found  in  the  ECE 
regulation,  i.e.,  one  for  backset  and  one 
for  adjustment  retention  locks.  The  goal 
of  these  proposed  changes  is  to  improve 
the  protection  that  head  restraints 
provide  in  rear-end  collisions. 

This  document  also  proposes  that 
before  compliance  with  the  upgraded 
requirements  becomes  mandatory  on  the 
first  September  1,  three  years  following 
publication  of  the  final  rule,  the 
manu&cturers  could  chose  to  comply 
with  any  of  three  sets  of  requirements: 
the  existing  requirements  of  Standard 
202,  the  ECE  regulation,  or  the  upgraded 
requirements  of  Standard  202.  The 
proposal  to  allow  compliance  with  the 
ECE  regulation  during  the  interim 
responds  to  a  petition  for  rulemaking  by 
the  American  Automobile 
Manufacturers  Association  (AAMA)  and 
the  Association  of  International 


Automobile  Manufacturers  (AIAM) 
requesting  that  we  consider  the  benefits 
of  complying  with  the  European 
regidation  to  be  at  least  equivalent  to 
those  of  complying  with  the  existing 
requirements  of  Standeud  202. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  Maurch  5,  2001. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  dociunent  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC,  20590.  Comments  may 
also  be  submitted  to  the  docket 
electronically  by  logging  onto  the 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically. 

You  may  rail  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  MFORMATXW  CONTACT:  For 
non-l^al  issues,  you  may  contact  Louis 
MoUno  of  the  Office  of  Safety 
Performance  Standards,  Vehicle 
Crashworthiness  Standards,  Light  Duty 
Vehicle  Division,  NPS-11,  (Phone:  202- 
366-2264;  fax:  202-366-4329;  E-mail: 
lmolino@nh  tsa .  dot.gov) . 

For  legal  issues,  you  may  contact  Otto 
Matheke  of  the  Office  of  Chief  Counsel, 
NCC-20.  (Phone:  202-366-5263;  Fax 
202-366-3820). 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC,  20590. 
SUPPLEMENTARY  INFORMATION: 
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I.  The  Safisty  Problem 

Whiplash  injuries,  a  set  of  common 
symptoms  involving  the  soft  tissues  of 
the  head,  neck  and  spine,  arelralieved 
to  be  associated  with  rapid  motion  of 
the  head  and  neck  relative  to  the  torso 
in  a  crash.  Symptoms  of  pain  in  the 
head,  neck,  shoulders,  and  arms  may  be 
present  along  with  damage  to  muscles, 
ligaments  and  vertebrae,  but  in  many 
cases  lesions  are  not  evident.  The  onset 
of  symptoms  may  be  delayed  and  may 
oidy  last  a  few  hours;  however,  in  some 
cases,  effects  of  the  injury  may  last  for 
years  or  be  permanent.  The  relatively 
short-term  s)maptoms  are  associated 
with  muscle  and  ligament  traimia,  while 
the  long-term  ones  are  associated  with 
nerve  damage.^ 

Although  whiplash  injuries  can  occur 
in  any  kind  of  crash,  they  occur  most 
often  in  rear-end  collisions.  When  a 
vehicle  is  struck  from  behind,  typically 
several  things  occur  in  quick  succession 
to  an  occupant  of  that  vehicle.  First, 
from  the  occupant's  frame  of  reference, 
the  back  of  the  seat  moves  forward  into 
his  or  her  torso,  straightening  the  spine 
and  forcing  the  head  to  rise  vertically. 
Second,  as  the  occupant's  body  is 
pushed  forward  by  the  seat,  the 
uju^strained  head  tends  to  lag  behind. 
This  causes  the  neck  to  change  shape, 
first  taking  on  an  S-shape  and  then 
bending  backward.  Third,  the  forces  on 
the  neck  accelerate  the  head,  which 
catches  up  with — and,  depending  on  the 
seat  back  stiffness  and  if  the  occupant 
is  using  a  shoulder  belt,  passes — the 
restrained  torso.  This  motion  of  the 
head,  which  is  like  the  lash  of  a  whip, 
gives  the  resulting  neck  injuries  their 
popular  name.  However,  at  what  point 
in  this  motion  the  injxuy  occiu-s  is  still 
a  matter  of  debate. 

We  estimate  fit)m  National  Analysis 
Sampling  System  (NASS)  data  that 
between  1988  and  1996,  805,581 
whiplash  injuries  (non-contact 
Abbreviated  Injury  Scale  (AIS)  1  neck) 
occurred  annually  in  all  crashes  in 
passenger  cars  (PCs),  and  in  LTV's  (light 
trucks,  multipurpose  passenger  vehicles 
and  vans).  The  average  cost  (excluding 
property  damage)  of  such  an  injury  is 
$6,485,  resulting  in  a  total  annual  cost 
of  $5. 2  billion. 


'  Summary  of  the  highlights  of  Traffic  Safety  and 
Auto  Engineering  Stream,  World  Congress  on 
Whiplash-Associated  Disorders.  February  1999. 
Vancouver,  Canada  http://www.whiplash99.otg/ 
highhghts/index.htm. 
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The  potential  for  whiplash  injuries  is 
influenced  by  the  ability  of  several 
aspects  of  vehicle  design,  including 
vehicle  structiu«,  seats  and  head 
restraints,  to  absorb  and  control  crash 
forces.  In  addition  to  integral  and 
adjustable  head  restraints,  which  are 
designed  to  maintain  their  position 
relative  to  the  seat  back  during  a  crash, 
several  manufactiuers  have  recently 
introduced  new  seat  and  head  restraint 
designs  that  allow  the  head  restraints  to 
actively  move  closer  to  the  occupant's 
head  during  a  rear  impact  of  the  vehicle. 
Volvo  has  introduced  a  system  it  has 
labeled  as  WHIPS  (Whiplash  Head 
Impact  Protection  System)  in  which  the 
seat  back  recliner  is  designed  to  give  a 
controlled  rearward  motion  of  the  seat 
back  relative  to  the  seat  base  in  a  rear 
impact — allowing  the  torso  to  move 
backward.  In  the  first  phase  the  seat 
back  translates  rearward  for  the  purpose 
of  reducing  relative  motion  of  the  seat 
back — reducing  relative  motion  of  the 
head  and  torso  and  allowing  the  head  to 
move  closer  to  the  head  restraint.  The 
second  phase  involves  rearward  folding 
of  the  seat  back,  with  the  center  of 
motion  in  the  recliner.  This  reduces 
acceleration  of  the  occupant  while 
absorbing  energy.  Saab  has  incorporated 
an  active  and  adjustable  head  restraint 
into  the  front  seat  backs  of  its  9-3  and 
9-5  models.  Known  as  the  Saab  Active 
Head  Restraint  System,  it  moves  the 
head  restraint  forward  and  upward  as 
the  seat  occupant  moves  backward 
during  and  after  a  rear  impact.  Model 
year  2000  Infiniti  I30s,  Buick  LeSabres 
and  Pontiac  Bonnevilles  also  have 
active  fitjnt  seat  head  restraints.  The 
Insurance  Institute  for  Highway  Safety 
(IIHS)  has  attempted  to  determine  the 
potential  contributions  of  the  advanced 
seats  like  the  Volvo  seat  and  of  active 
head  restraints  through  dynamic  testing 
of  those  designs.  More  information  on 
these  tests  is  discussed  in  the 
Backgroimd  section  of  this  document. 
Two  suppliers,  TRW  and  Breed  Siemens 
Restraint  Systems,  are  each  in  the 
process  of  developing  an  inflatable  head 
restraint  that  is  activated  in  rear 
impacts. 

This  notice  focuses  on  the  potential 
for  reducing  whiplash  through  requiring 
improvements  in  head  restraints.  A 
historical  examination  of  head  restraint 
standards  in  this  coimtry  indicates  that 
the  focus  has  been  the  prevention  of 
neck  hyperextension  (the  rearward 
movement  of  the  head  and  neck  over  a 
large  range  of  motion  relative  to  the 
torso),  as  opposed  to  controlling  lesser 
amounts  of  head  and  neck  movement  in 
a  crash.  The  predecessor  to  Federal 
Motor  Vehicle  Safety  Standard  202 


(Standard  202)  was  General  Services 
Administration  (GSA)  Standard  515/22, 
which  applied  to  vehicles  purchased  by 
the  U.S.  Government  and  went  into 
effect  on  October  1, 1967.  GSA  515/22 
required  that  the  top  of  the  head 
restraint  achieve  a  height  700  mm  (27.5 
inches)  above  the  H-point.  The  H-point 
is  defined  by  a  test  machine  placed  in 
the  vehicle  seat  (SAE  J826,  July  1995). 
From  the  side,  the  H-point  represents 
the  pivot  point  between  the  torso  and 
upper  leg  portions  of  the  test  machine. 
It  can  be  thought  of,  roughly,  as  the  hip 
joint  of  a  50th  percentile  male  occupant 
viewed  laterally.  Also  in  1967,  research 
using  staged  48.3  kph  (30  mph)  crashes 
concluded  that  a  head  restraint  711  nun 
(28  inches)  above  the  H-point  was 
adequate  to  prevent  neck 
hyperextension  of  a  95th  percentile 
mde.2  Standard  202,  which  became 
effective  on  January  1,  1969,  required 
that  head  restraints  be  at  least  700  nmi 
(27.5  inches)  above  the  seating  reference 
point  or  limit  the  relative  angle  between 
the  head  and  the  torso  to  45  degrees  or 
less  during  a  dynamic  test. 

Current  research  indicates  that 
whiplash  may  occur  as  a  result  of  head 
and  neck  movements  insufficient  to 
cause  hyperextension.  Low  speed  staged 
impacts  indicate  that  mild  whiplash 
symptoms  can  occur  without  exceeding 
the  normal  range  of  motion. ^  Other 
research  shows  that  70.8  kph  (44  mph) 
impacts  can  be  sustained  without  injury 
if  no  relative  motion  occurs  between  the 
head  and  torso.*  A  Volvo  study  reported 
that,  when  vehicle  occupants  involved 
in  rear  crashes  had  their  heads  against 
the  head  restraint  during  impact,  no 
injury  occurred. ^  The  same  study 
related  a  rear  impact  simulation 
computer  model  to  actual  crash  data 
and  identified  the  rate  of  voliune  change 
in  the  cervical  spinal  canal  as  a  possible 
predictor  of  whiplash  injury.  Other 
predictors  identified  were  neck  shear 
force,  neck  tensile  force  and  head 
angular  acceleration.  A  study  of  Volvo 
vehicles  involved  in  rear  impacts 
showed  that  a  significant  increase  in 
injury  duration  occiured  when  the 
occupant's  head  was  more  than  100  mm 


"  Severy  et  al.  (1968)  Backrest  and  Head  Restraint 
£)esign  for  Rear-End  Collision  Protection.  SAE 
680029. 

'  McConnell  et  al.  (1995)  Human  Head  and  Neck 
Kinematics  After  Low  Velocity  Rear-End  Impacts — 
Understanding  "Whiplash."  SAE  952724. 

*  Mertz  and  Patrick  (1967)  Investigation  of  the 
Kinematics  and  Kinetics  of  Whiplash.  Proceedings 
of  the  1 1th  STAPP  Car  Crash  Conference,  pp.  267- 
317. 

'  lacobsson  et  al.  (1994)  Analysis  of  Head  and 
Neck  Responses  in  Rear  End  Impacts — A  New 
Human-like  Model.  Volvo  Car  Corporation  Safety 
Report. 


(4  inches)  away  from  the  head  restraint 
at  the  time  of  the  rear  impact.^ 

Although  there  seems  to  be  no  clear 
consensus  in  the  biomechanics 
commimity  about  the  mechanism  for 
whiplash  injuries,  several  hypotheses 
have  been  proposed  based  on 
investigations  using  animals, 
volunteers,  and  hiunan  surrogates. 
Animal  research  at  Chalmers  University 
suggests  that  rapid  head/neck  motion, 
within  the  normal  range,  can  cause 
spinal  canal  pressures  to  damage  nerve 
ganglia.^  Other  studies  have  attributed 
whiplash  injuries  to  damage  to  the 
highly  innervated  cervical  facet  joints. 
Researchers  at  the  Medical  College  of 
Wisconsin  propose  that  local 
compression  in  the  lower  cervical  spine 
and  sliding  along  the  facet  joint  may 
cause  the  excitation  of  local  pain  fibers, 
micro-damage  to  the  cartilage  plates  and 
squeezing  of  the  synovial  space  in  the 
facet  joints. 8  Similarly,  a  study 
performed  in  Japan  using 
cineradiography  (x-ray  motion  pictures) 
on  human  volimteers  to  study  vertebral 
motion,  hypothesized  that  the  upward 
ramping  of  the  torso  due  to  the 
straightening  of  the  natural  spine 
lordotic  curvature  causes  compression 
of  the  cervical  spine  and  an  unnatural 
S-shape  of  the  cervical  spine.  ^  At  the 
mid-portion  of  this  unnatiiral  S-shape, 
large  rotations  may  occur  which  stretch 
the  ligaments  or  damage  the  facet  joint. 

In  1995,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
performed  a  survey  of  the  relative 
position  of  occupants'  heads  and  head 
restraints  on  282  vehicles.  The  survey 
examined  relative  position  of  the  head 
to  the  restraint,  how  the  head  restraint 
was  adjusted  and  if  the  head  restraint 
coiUd  potentially  have  been  adjusted 
higher.  The  tops  of  59  percent  of 
adjustable  and  77  percent  of  integral 
head  restraints  were  at  or  above  die 
occupant's  ear — a  point  equivalent  to 
the  head  center  of  gravity.  NHTSA  also 
estimated  the  backset  of  these  head 
restraints — the  horizontal  distance  frt>m 
the  back  of  the  occupant's  head  to  the 
head  restraint.  Sixty-nine  percent  of 
adjustable  head  restraints  and  77 


"Olsson  et  al.  (1990)  An  In-depth  Study  of  Neck 
Injuries  in  Rear-end  Collisions.  KCOBI,  pp.  269- 
280. 

'  Svensson  et  al.  (1993)  Pressure  Efiects  in  the 
Spinal  Canal  During  Whiplash  Extension  Motion:  A 
Possible  Cause  of  Injury  to  the  Cervical  Spinal 
Ganglia.  IRCOBl.  pp.  189-200. 

"  Yoganandan  et  al.  (1998)  Biomechanical 
Assessment  of  Whiplash.  In:  Frontiers  in  Head  and 
Neck  Trauma:  Clinical  and  Biomechanical.  pp.  344- 
373. 

^Kaneoka  and  Ono  (1998)  Human  Volunteer 
Studies  on  Whiplash  Injury  Mechanisms.  In: 
Frontiers  in  Head  and  Neck  Trauma:  Clinical  and 
Biomechanical.  pp.  313-325. 
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percent  of  integral  head  restraints  had  a 
backset  of  less  than  100  nun  (4  inches). 
When  combined  height  and  backset 
position  was  assessed,  53  percent  of 
adjustable  and  70  percent  of  integral 
head  restraints  were  both  above  the  ear 
and  less  than  100  mm  (4  inches)  from 
the  head.  Half  of  adjustable  head 
restraints  were  left  in  the  lowest 
adjustable  position  and  three  quarters  of 
these  could  have  been  raised  to  decrease 
whiplash  potential  by  bringing  the  head 
restraint  higher  in  relation  to  the 
occupant's  head  height. 

The  continued  persistence  of 
whiplash  injuries  indicates  that 
Standard  202  should  be  revised.  The 
current  state  of  knowledge  indicates  that 
Umiting  hyperextension  of  the  neck 
does  not  prevent  the  occurrence  of 
whiplash  and  that  controlling  even 
smaller  amounts  of  rapid  head  and  neck 
movement  relative  to  the  torso  would  be 
more  effective.  The  current  regidation 
requires  a  head  restraint  height  of  700 
mm  (27.5  inches)  to  prevent 
hyperextension  and  has  been  shown  to 
accomplish  this  for  occupants  as  large 
as  95th  percentile  males.  However,  the 
current  regulation  has  no  lower  limit  on 
head  restraint  position.  Therefore,  if  an 
adjustable  head  restraint  is  not  raised  to 
the  700  mm  (27.5  inch)  level, 
hyperextension  may  be  more  likely  for 
some  occupants.  Additionally,  if  an 
existing  head  restraint  is  not  designed  to 
exceed  the  current  height  requirement 
and  to  also  limit  backset  distance,  it  will 
not  be  capable  of  controlling  small 
amounts  of  head  and  neck  movement 
relative  to  the  torso  for  many  occupants. 
These  factors  may  be  playing  a  large  role 
in  the  persistence  of  whiplash.  NHTSA 
has  tentatively  concluded  that  an 


upgrade  to  Standard  202  is  required  to 
foster  further  gains  in  neck  injury 
protection  in  rear  impacts. 

n.  Background 

A.  Studies  of  Head  Restraint 
Effectiveness 

Since  January  1, 1969,  passenger  cars 
have  been  required  by  Standard  202  to 
have  head  restraints  in  the  frt)nt 
outboard  seating  positions.  Head 
restraints  must  either  (a)  be  at  least  700 
mm  (27.5  inches)  above  the  seating 
reference  point  in  their  highest  position 
and  not  deflect  more  than  100  nun  (4 
inches)  under  a  373  Nm  (3,300  inch- 
pounds)  moment,  or  (b)  limit  the 
relative  angle  of  the  bead  and  torso  of 
a  95th  percentile  dujnmy  to  not  exceed 
45  degrees  when  exposed  to  an  8  g 
acceleration.  Standard  202  was 
extended  to  Ught  trucks  and  vans  under 
10,000  pounds,  effective  September  1, 
1991. 

hi  1982,  NHTSA  assessed  the 
performance  of  head  restraints  installed 
pursuant  to  Standard  202  and  reported 
that  integral  head  restraints  are  17 
percent  effective  at  reducing  neck 
injuries  in  rear  impacts  and  adjustable 
head  restraints  are  10  percent  effective 
at  doing  so.  The  difference  was  due  to 
integral  head  restraints  being  higher 
with  respect  to  the  occupant's  head  than 
adjustable  head  restraints,  which  were 
normally  left  down. 

nHS  evaluated  and  rated  head 
restraints  in  1995, 1997  and  1999.  In 
1998,  in  conjunction  with  the  State 
Farm  Insiurance  Company  (State  Farm), 
nHS  compared  the  conclusions  from  the 
1995  and  1997  evaluations  to  crash 
data.'"  In  the  1997  evaluation,  the  head 
restraints  of  214  1997  model  year  (MY) 


vehicles  were  rated  based  on  thefr 
position  relative  to  the  50th  percentile 
male  head.  The  restraints  were  ranked 
according  to  the  prevailing  view  of  the 
biomechanics  community  that  head 
restraints  that  are  in  close  proximity, 
both  horizontally  and  vertically,  to  the 
center  of  gravity  of  the  head  are  more 
effective.  The  vertical  reference  value 
used  in  the  evaluation  of  each  head 
restraint  was  the  distance  from  the  top 
of  the  head  to  the  head's  center  of 
gravity.  The  vertical  reference 
measurement  of  90  mm  (3.5  inches)  was 
taken  from  the  50th  percentile  adult 
male  diunmy  drawing  produced  by  the 
University  of  Michigan.  The  height  of  a 
head  restraint  was  rated  as  "marginal" 
if  the  restraint's  top  was  90  ±  10  mm  (3.5 
±  0.4  inches)  below  the  top  of  the  head 
form.  The  vertical  rating  was  "good"  if 
the  distance  from  the  top  of  the  head 
form  to  the  top  of  the  restraint  was  less 
than  60  mm  (2.36  inches)  (i.e.,  the  top 
of  the  head  restraint  was  at  least  30  mm 
(1.2  inches)  above  the  head's  center  of 
gravity). 

The  reference  value  used  to  evaluate 
backset,  100  mm  (4  inches),  was  based 
on  a  1990  study  showing  a  statistical 
relationship  between  the  backset  larger 
than  100  mm  (4  inches)  and  the 
duration  of  neck  symptoms.  The  backset 
of  a  restraint  was  rated  as  "marginal"  if 
the  horizontal  distance  between  the 
head  form  and  restraint  was  100  ±  10 
mm  (4  ±  0.4  inches).  The  backset  was 
rating  as  "good"  if  the  distance  was  less 
than  70  mm  (2.8  inches).  A  restraint's 
overall  rating  was  the  lower  of  the 
height  and  backset  scores.  The  results  of 
the  nHS  study  and  the  rating  criteria  are 
presented  in  Table  1. 


Table  1.— 1999  IIHS  Head  Restraint  Study 

IIHS  rating 

Numt)er  of 
vehicles 

Percent 

Distance  down  from  top  of  head 

Backset 

Good 

Acceptal)te 

Marginal 

Poor 

10 
SO 
00 
06 

5.4 
26.9 
32.3 
35.5 

60  mm  (2.36  in.)  or  less  

60-80  mm  (2.36-3.15  in.)  .: 

80-100  mm  (3.15-3.94  in.)  

100  mm  (3.94  in.)  or  greater 

70  mm  (2.76  in.)  or  less. 
70-90  mm  (2.76-3.54  in.). 
90-110  mm  (3.54-4.33  in.) 
1 10  mm  (4.33  in.)  or  greater. 

Total 

186 

100 

Scores  were  reduced  for  adjustable 
head  restraints  since  UHS  contends  that 
field  observations  have  shown  that  they 
typically  are  not  adjusted  properly. 
Adjustable  head  restraints  without  locks 
were  evaluated  based  on  their  lowest 
and  most  rearward  position  of 


adjustment.  For  adjustable  head 
restraints  with  locks,  IIHS  rated  the 
restraint  according  to  its  locked 
position,  but  downgraded  the  rating  by 
one  category  based  on  data  estpiblishing 
that  few  users  properly  adjust  head 
restraints. 


Because  of  variations  in  the  shapes  of 
head  restraints,  it  is  not  possible  to 
accurately  correlate  head  restraint 
height  as  measured  by  UHS  and  the 
height  as  measured  by  the  method  in 
Standard  202.  The  IIHS  method 
evaluates  head  restraint  height  by 


*°This  study  is  summarized  in  the  May  22,  1999 
edition  of  IIHS'  Status  Reports  (http:// 
www.hwysafety.org). 
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measuring  the  difference  in  vertical 
height  between  the  top  of  a  special  (50th 
percentile  male)  head  form  mounted  on 
a  standard  H-point  machine  and  the  top 
of  the  head  restraint.  The  Standard  202 
method  measures  along  the  torso  line 
(which  has  an  angle  9  with  respect  to 
the  vertical — see  Figiu^  A)  from  the  H- 
point  on  the  vehicle  seat  to  the  point  at 
which  the  torso  line  intersects  with  the 
upper  siuface  of  the  head  restraint. 


Assuming  an  idealized  head  restraint 
shape,  a  simple  relationship  between 
the  two  measurement  methods  can  be 
developed  as  shown  in  Figiue  A.  The 
dimension  of  this  figure  assume  a  torso 
angle  (6)  of  25  degrees  from  the  vertical 
and  a  distance  fit)m  the  H-point  to  the 
top  of  the  head  of  755  nun  (29.7  inches). 
Figiu«  B  is  a  graphical  depiction  of  how 
head  restraints  of  700  mm  (27.5  inches), 
750  mm  (29.5  inches)  and  800  mm  (31.5 


inches)  fare  with  respect  to  the  IIHS 
dimensional  rating  technique.  For  any 
backset  up  to  70  mm  (2.8  inches],  the 
800  mm  (31.5  inches)  high  head 
restraint  is  always  rated  "good."  A  700 
mm  (27.5  inches)  high  head  restraint 
can  never  be  rated  better  than  "poor"  for 
any  backset.  A  750  mm  (29.5  inch)  high 
head  restraint  is  "good"  for  backsets  up 
to  30  mm  (1.2  inches)  and  "acceptable" 
for  backsets  up  to  73  mm  (2.9  inches). 


IIHS  Height  =  IH 

i_ 


SOth 

Percentile 
Occupants 
Head 


Head 
Restraint 


Backset  =  B 


H  =  (755  -  IH)  cos(e)  +  (254  +  B)  sin(e) 

H-Point    MS  I  Vertical  Distance  from  H-Point  to  Top  of 

Head  =  755  mm 

Horizontal  Distance  from  H-Point  to  Back 
of  Head  =  254  mm 


Figure  A  -  Geometric  Basis  of  IIHS  and  Standard  No.  202  methods  of 
detennining  head  restraint  height. 
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Figure  B  -  Relationship  between  Standard  No.  202  Measured  Heights  and  IIHS  Dimensional 
Ratings. 


The  1998  joint  State  Fann-HHS  study 
compared  the  ratings  applied  in  the 
1995  and  1997  IIHS  evaluations  to 
actual  whiplash  claims.  The  new  study, 
based  on  detailed  analyses  of  more  than 
5,000  State  Fann  claims  involving 
midsize  cars  struck  in  the  rear  by  other 
vehicles,  indicates  that  head  restraints 
rated  "good"  in  the  1995  and  1997  IIHS 
evaluations  offered  better  protection  in 
real-world  crashes  than  those  rated 
"poor."  According  to  the  State  Fann- 
iniS  study,  drivers  in  cars  with  head 
restraints  rated  "good"  by  IIHS  are  24 
percent  less  likely  to  suffer  neck  injuries 
in  rear-end  crashes  than  drivers  with 
head  restraints  rated  "poor." 
Percentages  of  drivers  with  neck  injuries 
ranged  from  22  percent  of  those  with 
"good"  head  restraints  to  27  percent  of 
those  with  "poor"  head  restraints.  The 
State  Farm-IIHS  study  also  found  that 
female  drivers  have  higher  neck  injury 
rates  overall  than  male  drivers — 30 
percent  versus  23  percent,  but  that  the 
likelihood  of  neck  injury  was  36  percent 
lower  among  female  drivers  with 
"good"  head  restraints  than  among 
females  with  "poor"  restraints.  Among 
male  drivers,  the  State  Fann-HHS  study 
found  that  the  risk  reduction  was  10 


percent  with  "good"  head  restraints. 
However,  it  should  be  noted  that  there 
were  a  limited  number  of  "good"  head 
restraints  in  the  study  (3  vehicles,  all 
Volvos).  Thus,  the  results  are  not       ^ 
conclusive. 

The  State  Fann-HHS  study  appears  to 
verify  that  higher  head  restraints  that 
are  also  closer  to  the  back  of  an 
occupant's  head  (i.e.,  have  less  backset) 
reduce  the  risk  of  whiplash.  The  study 
also  found  measurable  improvement  as 
the  ratings  increased  between  head 
restraints  in  the  four  categories 
established  by  IIHS — poor,  marginal, 
acceptable  and  good.  The  State  Farm- 
IIHS  study  does  not,  however,  allow  for 
analysis  of  the  virtues  of  increases  in 
height  with  no  change  in  backset  or 
reductions  in  backset  independent  of 
changes  in  height.  Further,  the  IIHS 
methodology  accounted  for  the  fact  that 
adjustable  restraints  are  often  not  placed 
in  their  highest  and  closest  position, 
resulting  in  only  integral  restraints 
being  rated  as  "good." 

IIHS  reported  in  its  1999  head 
restraint  evaluation  that  it  dynamically 
tested  two  advanced  head  restraint 
designs  and  applied  the  Chalmers 
University  NIC  criterion  to  the  results. 


These  were  moving  rigid  banier  to  full 
vehicle  impacts  at  barrier  speed  of  24 
kph  (15  mph).  IIHS  tested  the  Saab 
Active  Head  Restraint  System  and  the 
Volvo  WHIPS  seat.  The  two  designs  had 
significantly  lower  NIC  values  than  even 
"good"  non-deploying  designs. 

B.  December  1996  Request  for 
Comments 

hi  1996,  NHTSA  issued  a  Technical 
Report  entitled,  "Head  Restraints — 
Identification  of  Issues  Relevant  to 
Regulation,  Design  and  Effectiveness." 
This  report  identified  and  examined 
issues  related  to  the  biomechanics  of 
neck  injury,  whiplash  rates,  occupant 
and  head  restraint  positioning  and  the 
state  of  contemporary  and  future  head 
restraint  designs.  On  December  19, 
1996,  NHTSA  published  a  docimient  in 
the  Federal  Register  (61  FR  66992) 
alerting  the  public  to  the  existence  of 
the  report  and  that  the  agency  was 
interested  in  obtaining  information  and 
comments  about  the  performance  of 
head  restraints  and  potential 
modifications  to  Standard  202.  The 
December  1996  dociiment  contained 
questions  regarding: 
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(1)  The  effectiveness  of  current 
designs  and  the  potential  for 
improvements  to  reduce  injury; 

(2)  The  adequacy  of  Standard  202 's 
height  requirements  and  the  efficacy  of 
new  requirements  such  as  backset  and 
adjustable  head  restraint  locks; 

(3)  The  continued  need  for  and 
possible  changes  to  the  existing 
dynamic  test  procedure; 

(4)  Potential  conflicts  between 
visibiUty  and  revised  head  restraint 
requirements; 

(5)  Whether  NHTSA  should 
harmonize  its  regulations  with  ECE 
requirements; 

(6)  Whether  changes  to  Standard  202 
should  be  sjnachronized  with  changes  to 
Standard  207,  Seating  Systems;  and 

(7)  The  costs  of  whiplash  injury  in  the 
United  States  and  the  costs  and  benefits 
of  modifying  Standard  202. 

The  agency  received  comments  from 
four  manufacturers  (Volkswagen, 
Toyota,  Volvo,  and  Ford),  three  safety 
advocacy  organizations  (Consumers 
Union  (CU),  Advocates  for  Highway 
Safety  (Advocates)  and  IIHS),  one 
equipment  manufactiu-er,  Cerviguard, 
one  insurance  company.  Insurance 
Corporation  of  British  Columbia  (ICBC), 
and  the  Chalmers  University  of 
Technology  (Chalmers). 

None  of  the  respondents  submitting 
comments  stated  that  current  head 
restraint  designs  were  sufficiently 
effective  at  preventing  neck  injuries. 
While  Ford  indicated  that  current 
"designs  have  been  shown  to  be 
effective  at  reducing  the  risk  of  neck 
injuries  in  vehicle  crashes,"  it  also 
stated  that  improved  designs  will 
require  additional  research  and  testing. 
Chalmers,  ICBC,  CU  and  Advocates 
stated  that  they  believed  current  head 
restraint  designs  were  not  sufficiently 
protective  against  neck  injuries.  None  of 
the  commenters  stated  that  the  ciurent 
required  height  for  head  restraints  of 
700  mm  (27.5  inches)  is  sufficient.  IIHS, 
whose  comments  were  submitted  prior 
to  the  completion  of  the  1998  State 
Farm-IIHS  report,  referred  to  its  1995 
and  1997  studies  of  head  restraints. 
These  studies,  based  on  an  examination 
of  the  head  restraint  positions  relative  to 
the  head,  concluded  that  the  majority  of 
head  restraints  were  inadequate. 
According  to  IIHS,  only  2.3  percent  of 
1997  vehicles  evaluated  had  "good" 
head  restraints,  thus  indicating  that  the 
current  dimensional  requirements  are 
not  sufficient. 

Advocates  indicated  that  most  head 
restraint  designs  allow  too  much  backset 
and  that  this  should  be  limited  to 
"considerably"  less  than  four  inches. 
CU  stated  that  head  restraints  should 
have  a  minimum  height  of  737  mm  (29 


inches)  to  762  mm  (30  inches),  but 
should  be  able  to  adjust  even  higher. 
Advocates  urged  the  agency  to  require 
adjustable  head  restraints  to  lock  in 
position,  considering  this  "a  crucial 
aspect  of  restraint  design  and 
performance."  It  stated  that  it  believes 
many  of  the  current  designs  allow 
vertical  collapse  of  the  head  restraints  in 
rear  crashes  especially  when  the  top  of 
the  head  restraint  is  below  the  head's 
C.G.  Chalmers  and  CU  also  endorsed 
adjustable  head  restraints  having  locks. 
Toyota  said  it  believes  that,  at  a 
minimum,  the  vertical  adjustment 
should  lock. 

In  reference  to  changes  to  test 
procedures,  Chalmers  stated  that  a 
dynamic  test  procedure  is  a  necessity 
for  new  designs  known  as  "active"  head 
restraints.  These  head  restraints  move 
forward  and/or  higher  in  a  crash. 
Chalmers  also  stated  that  this  test 
should  use  a  Rear  Impact  Dimimy  (RID) 
neck  (developed  by  Chalmers)  moimted 
on  a  Hybrid  III  dimmiy.  The  RID  neck 
was  developed  at  Chalmers  because 
they  thought  the  Hybrid  III  neck  was  too 
stiff  in  the  midsagittal  plane.  Advocates, 
Toyota  and  Cervigard  also  expressed 
concern  about  the  biofidelity  of  the 
Hybrid  III  neck.  Volvo  advised  "that  the 
present  8g  alternate  standard  in 
Standard  202  should  be  deleted  and  no 
new  djmamic  performance  standard 
should  be  adopted  until  more 
knowledgeable  injury  mechanisms  have 
been  acquired  and  until  relevant  test 
procedures  and  improved  test  dummies 
have  been  developed."  This  would 
include  a  change  to  the  dummy  spine  as 
well  as  the  neck. 

Comments  on  the  impact  of  potential 
changes  to  head  restraint  requirements 
included  concerns  about  effectiveness 
and  degradation  in  visibility.  Volvo 
stated  that  head  restraint  designs  may 
not  be  optimal  for  occupant  protection 
because  manufacturers  must  also 
consider  occupant  comfort  and  visibility 
through  the  vehicle  from  the  rear. 
Advocates  noted  that  increasing  the 
protective  value  of  head  restraints  will 
be  affected  by  comfort  considerations  as 
well  as  lateral  and  rear  visibility  issues. 
Chalmers  said  it  believes  that  head 
restraints  which  are  "actively 
positioned  during  impact,  would  solve 
both  the  problems  of  visibility  and 
injiuy  prevention." 

The  comments  also  indicated  support 
for  harmonizing  Standard  202  with 
Economic  Commission  for  Europe  (ECE) 
Regulation  25."  Advocates  favored 


harmonization,  but  said  that  the 
modified  Standard  202  must  go  further. 
The  organization  said  it  believes  the 
agency  should  investigate  the  merits  of 
requiring  head  restraints  in  rear  seats,  as 
is  required  by  ECE  25.  However,  it  also 
mentions  that  this  might  conflict  with 
tethered  child  safety  seats  and  rear 
window  visibility.  CU  recommended 
harmonization  with  ECE  25  as  a  move 
towards  the  goal  of  improving  head 
restraints.  This  includes  the  provision 
for  head  restraints  in  the  rear  seats. 
However,  it  also  endorsed  other  changes 
to  the  standard.  Volkswagen  endorsed 
harmonization  with  ECE  Commission 
Directive  96/3  7/Ee  which  combines 
ECE  25  (Head  Restraints)  and  ECE  17 
(Seats).  Toyota  stated  that  if  the  agency 
raises  the  required  height  for  head 
restraints,  it  should  match  ECE  25. 
Volvo  asked  that  NHTSA  simply 
"monitor"  the  European  standard.  Ford 
stated  that  it  "strongly  supports 
harmonization, with  other  world 
regulations  to  promote  world  trade, 
providing  it  does  not  compromise  safety 
or  the  integrity  of  the  vehicle."  It 
supported  modification  of  Standard  202 
on  this  basis. 

Most  of  the  commenters  also  favored 
coordinating  changes  to  Standard  202 
with  changes  to  Standard  207  on  the 
basis  that  seat  and  head  restraint 
performance  are  closely  linked  because 
the  longitudinal  stiffiiess  of  a  seat  back 
will  have  an  impact  on  the  relative 
movement  of  the  head  and  torso  in  the 
event  of  a  crash.  Chalmers  indicated 
that  their  dynamic  test  proposal 
inherently  coordinates  changes  to 
Standards  202  and  207.  Advocates  said 
that  it  believes  coordinating  the  head 
restraint  standard  with  any  seat  back 
standard  is  worthy  of  exploration  and 
urged  NHTSA  to  give  explicit  attention 
to  the  relationship  between  head 
restraints  and  integrated  seat/head 
restraint  systems.  Volvo  stated  that  in 
the  short  term  no  change  should  be 
made  to  either  Standard  202  or  207  until 
more  research  has  been  done.  At  the 
same  time,  it  provided  information  on 
its  Whiplash  Protection  Study  (WHIPS) 
in  which  Volvo  modified  its  standard 
seat  to  optimize  it  for  whiplash 
protection. 

Only  one  commenter,  ICBC, 
submitted  data  on  the  costs  of  whiplash 
and  the  benefits  of  reducing  whiplash 


"Economic  Commission  for  Europe  (ECE) 
Regulation  25 — Uniform  Provisions  Concerning  the 
Approval  of  Head  Restraints  (HeadRests),  Whether 
or  Not  Incorporated  in  Vehicle  Seats  is  similar  to 


Standard  202  in  that  the  same  strength/ 
displacement  test  procedure  and  performance 
values  are  required.  The  head  restraint  height  is 
measured  in  the  same  way  by  both  regulations,  but 
the  required  heights  differ.  ECE  25  specifies  that 
head  restraints  he  higher  than  the  current  version 
of  Standard  202.  In  addition,  the  current  ECE  25 
requires  all  forward  facing  outboard  seats  to  have 
head  restraints. 
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injuries.  ICBC  stated  that  45,437  British 
Columbians  suffered  whiplash  in  1996. 
Since  the  population  of  British 
Columbia  is  about  1  percent  of  the  U.S. 
population,  extrapolating  this  figure  to 
the  U.S.  would  imply  that  there  were 
4,543,700  whiplash  injuries  in  the  U.S. 
diiring  1996.  This  figiue  is  more  than 
five  times  NHTSA's  estimate  of  the 
number  of  whiplash  injuries  in  the  U.S. 
ICBC  estimates  that  each  whiplash  costs 
$8,199  U.S.  If  this  figure  were 
multiplied  by  the  number  of 
extrapolated  injuries,  this  would  suggest 
a  total  cost  of  $37  billion  U.S.  That  is 
more  than  seven  times  greater  than 
NHTSA's  estimate.  NHTSA  does  not 
know  why  the  number  of  whiplashes 
estimated  from  the  ICBC  figures  are  so 
much  higher  than  the  NHTSA  estimate. 
While  the  agency  has  not  examined  the 
methodology  used  by  ICBC  to  calculate 
its  estimate,  it  is  possible  that  the 
number  of  insurance  reported 
whiplashes  may  overstate  the  actual 
incidence  of  injiuy.'^  The  agency's 
whiplash  estimate  is  based  on  crash 
data  generated  by  police  reported 
crashes  where  one  or  all  of  the  vehicles 
involved  are  towed  away  from  the 
scene.  Since  many  whiplashes  occur  in 
crashes  where  no  vehicle  is  towed  and 
no  police  report  is  made,  a  correction 
factor  was  used  to  adjust  the  estimate 
for  these  non-towed  crashes. 

C  AlAM/AAhiA  Petition 

On  August  13, 1997,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  and  the  Association  of 
International  Automobile  Manufacturers 
(AIAM)  submitted  a  joint  petition  for 
rulemaking  requesting  that  NHTSA 
consider  the  possibility  of  amending 
five  safety  standards  so  that  these 
standards  would  be  "functionally 
equivalent"  to  corresponding  ECE 
standards.  The  petition  defined 
"functional  equivalence"  through 
comparison  with  harmonization: 

A  harmonized  regulation  would  contain 
and  define  either  (1)  a  single  set  of 
performance  requirements  that  a  vehicle 
could  be  "certified"  to  and  sold  anywhere  in 
the  world  or  (2)  common  test  conditions  and 
procedures,  conunon  test  devices  and 
measurement  techniques,  and  common  test 
criteria  limits.  A  functionally  equivalent 
r^ulation  may  have  any  number  of 
"technical"  differences  but  would  provide  an 
equivalent  level  of  real  world  [>erfonnance 
despite  these  differences. 


«»  NHTSA  observes  that  the  1998  State  Farm-IIHS 
study  revealed  that  the  overall  neck  injury  rate  in 
Michigan,  the  study's  only  no-hult  state,  was  13 
percent  compared  with  26  percent  in  other  states, 
without  no-fault  liability  systems.  This  suggest  that 
the  availability  of  fault-based  compensation  systems 
may  lead  to  higher  reported  rates  of  whiplash. 


The  petition  did  not  offer  any  further 
illumination  of  what  "technical" 
differences  may  exist  between  two 
regulatory  schemes  that  are 
"fimctionally  equivalent."  The  AAMA/ 
AIAM  petition  implies  that  two 
standards  should  be  considered  as 
functionally  equivalent  if  they  are 
similar  and  offer  equivalent  levels  of 
performance. 

AAMA/AIAM  indicated  that  the 
European  standards,  ECE  1 7  and  ECE 
17.04,13  differ  fitim  Standard  202  in  the 
requirements  for  the  height  and  width  of 
head  restraints,  the  energy  absorption 
characteristics  of  the  fit)nt  surface  of 
restraints  and  in  the  requirement  for 
rear  head  restraints.  The  petition 
requested  that  NHTSA  amend  S4.3  of  its 
standard  to  require  that  the  top  of  a  fiilly 
extended  head  restraint  be  not  less  than 
800  mm  above  the  seating  reference 
point  and  that  the  top  of  a  head 
restraint,  when  adjusted  to  its  lowest 
adjustment  position,  be  not  less  than 
750  mm  above  the  seating  reference 
point.  The  addition  of  these  proposed 
amendments,  in  AAMA/AIAM's  view, 
would  make  Standard  202  functionally 
equivalent  to  the  Eiuopean  regulations. 
Fiuther,  AAMA/AIAM  requested  that  a  ' 
new  provision  be  added  to  Standard  202 
indicating  that  head  restraints  meeting 
the  requirements  of  ECE  1 7.05  or  ECE 
25.04  or  EEC  74/408  be  deemed  to  have 
met  the  requirements  of  Standard  202. 
In  order  to  acconunodate  the  product 
cycles  of  their  members,  AAMA/AIAM 
suggested  that  the  upgraded  Standard 
202  have  an  effective  date  of  September 
1,2004. 

m.  Overview  of  Proposal 

NHTSA  is  proposing  a  series  of 
amendments  to  upgrade  Standard  202  to 
improve  the  protection  provided  to 
occupants.  The  agency  anticipates  that 
these  amendments  will  provide  safety 
benefits  in  all  crashes.  However,  we  are 
limiting  our  benefits  analysis  to  rear  end 
collisions  only.  These  new  requirements 
would  require  that  head  restraints, 
when  adjusted  to  their  lowest  possible 
adjustment  position,  be  at  least  50  mm 
(2  inches)  higher  than  they  are  ciirrently 
required  to  he.  (Note:  This  proposal  is 
presented  in  the  International  System  of 
Units  (SI)  with  the  English  Units 


"The  European  regulations,  EEC  74/408,  as 
amended  by  Directive  96/37/EC,  promulgated  by 
the  European  Union,  and  ECE  17.04,  established  by 
the  UN  Economic  Commission  for  Europe  (ECE), 
apply  to  vehicles  with  a  seating  capacity  of  nine 
passengers  or  less.  These  regulations,  which 
principally  govern  seats  and  seating  systems,  are 
identical  to  each  other.  ECE  25,  which  applies  to 
head  restraints,  is  incorporated  into  ECE  17.04. 
Therefore,  for  the  purposes  of  head  restraints.  ECE 
1 7.04  and  ECE  25  may  be  considered  to  be  one  and 
the  same. 


conversion  provided  in  parenthesis  for 
convenience.  A  final  rule  will  be 
presented  in  only  SI  units.)  It  would 
also  require  front  seat  head  restraints  to 
be  able  to  achieve  a  height  100  mm  (4 
inches)  higher  than  currently  required, 
and  lock  in  this  adjustment  position  as 
well  as  lock  at  the  highest  adjustment 
position.  Rear  seat  head  restraints 
would  also  be  required  to  lock  in  the 
highest  adjustment  position.  Head 
restraints  would  also  be  subject  to  a  new 
requirement  limiting  the  amount  of 
backset,  i.e.,  distance  between  the  back 
of  an  occupant's  head  and  the  front  of 
the  head  restraint,  to  50  mm  (2  inches). 
NHTSA  is  also  proposing  that  head 
restraints  be  required  in  the  rear 
outboard  seating  positions.  These 
upgraded  requirements  appear  in  the 
portion  of  the  regulatory  text  which 
would  apply  to  vehicles  manufactiu^d 
after  the  first  occurrence  of  September  1, 
three  years  after  publication  of  the  final 
rule. 

The  agency  proposal  for  upgrading 
Standard  202  would  harmonize 
Standard  202  with  the  requirements  for 
head  restraints  in  ECE  Regulation  25  in 
some  respects.  The  proposed  height 
requirements  are  identical  to  those  in 
EC£  25.  The  agency  proposal  also 
contains  provisions  establishing 
performance  criteria  for  energy 
absorption  by  the  front  surface  of  head 
restraints.  Finally,  as  amended. 
Standard  202  would  require  rear  seat 
head  restraints. 

However,  the  proposal  woidd  set 
different  requirements  for  head  restraint 
width  and  gap  measurement  for 
adjustable  restraints  than  those  found  in 
ECE  25.  Further,  it  would  add 
requirements  for  backset  and  adjustment 
retention  locks.  It  would  also  include  a 
dynamic  compliance  option  not  found 
in  ECE  25.  In  the  current  and  proposed 
Standard  202,  compliance  may  be 
measured  in  one  of  two  ways.  The  first 
way  is  to  meet  all  static  dimension  and 
strength  requirements,  while  the  second 
way  is  to  meet  a  dynamic  test.  The 
proposal  would  modify  the  required 
level  of  performance  in  the  dynamic 
compliance  option  to  reflect  the 
proposed  height  and  backset 
requirements. 

Prior  to  the  first  occurrence  of 
September  1 ,  three  years  after 
publication  of  the  final  rule  on  which 
compliance  with  the  upgraded 
requirements  becomes  mandatory,  the 
manufacturers  would  be  given  the 
option  of  complying  with  any  of  three 
different  sets  of  requirements:  the 
existing  requirements  of  Standard  202, 
the  existing  requirements  of  ECE  25,  or 
the  upgraded  requirements  of  Standard 
202.  Consistent  with  other  recent 
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amendments  to  our  Safety  Standards, 
the  compliance  option  would  have  to  be 
selected  prior  to  certification  of  the 
vehicle,  and  the  selection  could  not  be 
changed  thereafter. 

IV.  Proposed  Upgraded  Requirements 

A.  Height  Requirements 

Standard  202  currenUy  requires  that 
all  head  restraints  be  capable  of 
achieving  a  height  where  the  top  of  the 
head  restraint  must  be  at  least  700  mm 
(27.5  inches)  above  the  seating  reference 
point  measured  parallel  to  the  torso 
reference  line.  For  vehicles  produced  on 
or  after  the  first  occurrence  of 
September  1 ,  three  years  after 
publication  of  the  final  rule,  NHTSA 
proposes  to  change  this  requirement  to 
800  mm  (31.5  inches)  above  the  H-point 
for  front  seat  head  restraints.  The 
proposal  adds  a  lower  limit  on  all 
required  head  restraints  including  those 
in  the  rear  outboard  seats,  requiring  that 
head  restraints  may  not  be  less  than  750 
mm  (29.5  inches)  above  the  H-point. 
Therefore,  under  the  proposal,  front 
integral  head  restraints  must  have  a 
minimum  height  of  800  mm  (31.5 
inches)  and  front  adjustable  head 
restraints  must  be  capable  of  achieving 
a  height  of  at  least  800  mm  (31.5  inches) 
and  cannot  be  adjusted  below  750  mm 
(29.5  inches).  Rear  integral  restraints 
must  have  a  minimum  height  of  750  mm 
(29.5  inches)  and  rear  adjustable  head 
restraints  must  not  be  adjustable  to  a 
height  below  750  mm  (29.5  inches). 
Research  indicates  that,  for  many 
occupants,  in  order  to  prevent 
hyperextension  or  lesser  movements  of 
the  bead  and  neck  in  relation  to  the 
torso  that  result  in  injury,  head 
restraints  must  be  higher  than  ciurently 
required  by  Standard  202  and  close  to 
the  rear  of  the  head. 

The  proposed  alterations  in  the  height 
requirements  are  intended  to  prevent 
whiplash  injiuies  by  requiring  that  head 
restraints  be  high  enough  to  limit  the 
movement  of  the  head  and  neck,  even 
if  such  movements  do  not  result  in 
hyperextension  of  the  neck.  The 
persistence  of  whiplash  injuries  in 
current  vehicles  indicates  that  current 
designs  are  not  preventing  whiplash 


injuries  from  occurring.  Research  has 
led  to  the  conclusion  diat  prevention  of 
hyperextension  alone  does  not  stop 
whiplash  fit>m  occurring.  Since  a  700 
mm  (27.5  inch)  high  head  restraint  is 
capable  of  preventing  hyperextension  in 
many  occupants,  it  seems  likely  that  the 
persistence  of  whiplash  may  be  the 
result  of  the  inability  of  ciurent  head 
restraints  to  be  positioned  to  sufficiently 
limit  relative  head  and  neck  motion  in 
the  normal  range  of  motion.  Research 
conducted  since  the  implementation  of 
the  current  height  requirement  has 
shown  that  head  restraints  should  be  at 
least  as  high  as  the  center  of  gravity 
(C.G.)  of  the  occupant's  head  to 
adequately  control  motion  of  the  head 
and  neck  relative  to  the  torso.  This  does 
not  mean  that  there  would  be  no 
additional  benefits  for  a  head  restraint 
with  a  height  greater  than  the  height  of 
the  head  C.G.  However,  this  is  likely  to 
be  controlled  by  other  factors  such  as 
backset,  head  restraint  shape  and  the 
underlying  structure  of  the  head 
restraint  under  the  upholstery. 
Therefore,  the  head  restraint  height 
relative  to  the  head  C.G.  height  wrill  be 
used  here  as  an  indication  of  the 
adequacy  of  the  proposed  height 
dimension. 

A  750  mm  (29.5  inch)  high  head 
restraint  would  have  a  height  above  the 
C.G.  of  a  50th  percentile  male  if  the 
backset  were  125  mm  (5  inches)  or  less, 
and  assuming  a  head  C.G.  105  mm  &t)m 
the  top  of  the  head  (See  Figxu^  B).  The 
difference  in  erect  seating  height 
between  a  50th  and  95th  percentile  male 
is  58  mm  (2.3  inches).  The  size  of  most 
adult  heads  is  essentially  the  same.  The 
difference  between  the  base  of  the  neck 
and  the  top  of  the  head  of  a  50th  and 
95th  percentile  male  is  only  6  mm  (0.2 
inches).  Therefore  it  is  reasonable  to 
assume  that  the  vertical  dimensions 
from  the  top  of  the  head  to  the  C.G.  is 
nearly  the  same  at  105  mm  (4.1  inches). 
A  95th  percentile  male  with  a  torso 
angle  of  25  degrees  will  have  the  top 
and  C.G.  of  the  head  53  mm  (2.1  inches) 
higher  than  a  50th  percentile  male. 

It  is  also  reasonaole  to  assume  that  the 
back  of  the  95th  and  50th  percentile 
male  heads  are  essentially  aligned 
vertically  with  each  other.  Therefore, 


they  would  have  the  same  distance  from 
a  head  restraint  with  a  flat  vertical  face. 
This  is  because  the  longer  torso  of  the 
95th  male  would  tend  to  place  it  closer 
to  the  head  restraint  and  the  larger 
lower  back  and  buttocks  would  push  the 
H-point  away  from  the  back  of  the  seat, 
resulting  in  no  net  change  in  backset 
(see  Figure  C).  These  assumptions  about 
backset  are  consistent  with  the  agency's 
laboratory  observations  and  a  1998 
Experimental  Safety  of  Vehicles  (ESV) 
Conference  paper  by  Toyota. 

Based  on  these  assiunptions,  a  750 
mm  (29.5  inch)  high  head  restraint 
would  be  as  high  as  the  95th  percentile 
male  head  C.G.  if  the  backset  were  13 
mm  (0.5  inches)  or  less  (see  Figiu«  D). 
It  would  be  17  mm  (0.7  inches)  below 
the  95th  percentile  male  head  C.G.  at  50 
mm  of  backset.  A  800  mm  (31.5  inch) 
high  head  restraint  would  be  as  high  as 
the  95th  percentile  male  C.G.  if  the 
backset  were  133  mm  (5.3  inches)  or 
less.  It  would  be  38  mm  (1.5  inches) 
above  the  95th  percentile  male  head 
C.G.  at  50  mm  of  backset. 

The  proposal  for  the  front  seat  of 
requiring  head  restraints  to  be  capable 
of  achieving  an  800  mm  height  and  have 
a  backset  no  greater  than  50  mm  should 
assure  that  the  top  of  the  head  restraint 
is  above  the  head  C.G.  of  virtually  all 
fix)nt  seat  occupants.  The  proposal  for 
front  and  rear  seats  requiring  a 
minimum  height  of  750  mm  and  backset 
no  greater  than  50  mm  will  provide 
head  restraints  higher  than  the  head 
C.G.  of  about  86  percent  of  the  adult 
males  (assuming  a  normal  distribution 
of  height).  The  C.G.  height  of  a  99th 
percentile  female  reclined  at  25  degrees 
is  about  19  mm  below  a  750  mm  (29.5 
inches)  high  head  restraint  at  a  50  mm 
(2  inch)  backset.  Therefore,  this  will 
provide  head  restraints  higher  than  the 
head  C.G.  of  nearly  all  aduit  females  and 
93  percent  of  all  adults.  In  term  of  the 
rear  seat  target  population,  this  proposal 
will  cover  an  even  higher  percentage  of 
rear  seat  occupants  than  it  would  of  the 
entire  population  of  occupants.  This  is 
because  more  children  occupy  the  rear 
seats  and  larger  occupants  rarely  sit  in 
the  rear  where  there  is  generally  less 
room. 
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Figure  C  -  Seated  50*  and  95*  percentile  males.  Backset  dimension  assumed  to  be  the  same  for 
both  occupants. 
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Figure  D  -  Relative  location  of  50*  and  95*  percentile  male  head  C.G.  relative  to  head  restraint 
height  and  backset. 


The  recent  State  Fann-IIHS  study  also 
suggests  that  head  restraints  that  are 
higher  in  relation  to  the  head  center  of 
gravity  and  closer  to  the  back  of  the 
head  provide  greater  protection  against 
whiplash.  The  agency  notes  that  head 
restraints  rated  "good"  by  HHS — 
integral  restraints  with  a  height  less 
than  60  mm  (2.36  inches)  below  the  top 
to  the  head  and  within  70  mm  of  the 
rear  of  the  head — reduced  the  likelihood 
of  whiplash  by  36  percent  in  females 
and  10  percent  in  males.  Figiu-e  B  shows 
that  an  800  mm  (31.5  inches)  high  head 
restraint  is  likely  to  be  high  enough  to 
be  rated  as  "good"  at  all  backsets  within 
the  "good"  range.  NHTSA  believes  that 
the  proposed  requirement  for  backset,  in 
conjunction  vdth  the  proposed  height 
requirements,  would  lead  to  a 
significant  improvement  in  safety. 

Although  the  agency  tentatively 
,  concludes  that  its  proposed  800  mm 
(31.5  inches)  height  requirement  would 
offer  significant  benefits  for  people 
taller  than  50th  percentile  males,  the 
agency  wishes  to  know  if  additional 
safety  benefits  could  be  realized  by 
requiring  head  restraints  to  be  capable 
of  achieving  a  somewhat  greater  height. 


Therefore,  NHTSA  requests  comments 
on: 

1.  The  mai:ginal  benefits  and  costs  of 
requiring  head  restraints  to  be  capable  of 
achieving  a  height  greater  than  the  one 
proposed  in  this  notice. 

2.  Other  issues  that  may  be  raised  by  a 
height  requirement  greater  than  the  proposed 
one,  including  those  associated  with  the 
potential  effects  on  visibility,  seat 
adjustability  and  compliance  with  other 
safety  standards,  e.g..  Standard  201,  "Head 
Protection  in  Interior  Impact." 

B.  Backset  Requirement 

NHTSA  is  also  proposing  to  add,  for 
vehicles  produced  on  or  after  the  first 
occurrence  of  September  1,  three  years 
after  publication  of  the  final  rule,  a 
backset  requirement  of  no  more  than  50 
mm  (2  inches)  for  front  and  rear  head 
restraints.  The  consensus  of  the 
biomechanics  commimity  is  that  the 
backset  dimension  has  an  important 
influence  on  the  forces  felt  by  the  neck 
and  the  length  of  time  a  person  is 
disabled  by  injury.  This  judgment  is 
based  on  testing,  computer  modeling 
and  real  world  crash  data.  As  far  back 
as  1967,  Mertz  and  Patrick  showed  that 
loading  on  the  head  during  a  rear 
impact  is  minimized  by  reducing  the 


initial  separation  between  the  head 
restraint  and  head.  With  the  head 
initially  against  the  head  restraint,  a 
volunteer  test  subject  endured  a  71  kph 
(44  mph)  rear  impact  without 
discomfort.  Research  presented  at  the 
1990  International  Research  Council  on 
the  Biomechanics  of  Impact  (IRCOBI) 
examined  25  rear  impacts  involving  33 
occupants  of  Volvo  cars.  The  study 
results  showed  a  statistically  significatit 
increase  in  neck  injiuy  duration  when 
there  was  more  than  100  mm  (4  inches) 
of  backset.  A  1994  study  conducted  by 
Volvo  foimd  additional  potential  injury 
reduction  as  the  backset  approaches 
zero,  allowing  no  relative  motion 
between  the  head  and  torso  upon  rear 
impact.  nHS,  in  its  studies  of  head 
restraints,  considered  a  backset  of  70 
mm  (2.8  inches)  or  less  to  be  "good." 

NHTSA  has  tentatively  concluded 
that  adding  a  requirement  specifying  a 
limit  on  backset  would  resuJt  in  reduced 
angular  displacement  between  the  head 
and  torso  in  a  crash.  One  method  the 
agency  used  to  assess  the  potential 
benefits  of  a  backset  limit  was  through 
a  computer  modeling  study  in  which 
the  backset  dimension  was  defined  as 
the  distance  between  two  vertical  lateral 
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planes;  one  plane  passing  through  the 
reannost  point  on  the  headform  and  the 
other  passing  through  the  forwardmost 
part  of  the  head  restraint  at  its 
centerline.  A  seat  model  intended  to 
represent  a  1986-1994  Pontiac  Grand 
Am  was  used  with  the  head  restraint 
positioned  in  21  different  configurations 
with  varying  heights  and  backsets.  The 
vehicle  seat,  as  modeled,  was  relatively 
stiff  in  the  longitudinal  direction  in 
comparison  to  those  currently  on  the 
market.  Another  set  of  data  was 
generated  with  the  hinge  joint  kept 
completely  rigid.  This  was  intended  to 
simulate  a  rear  seat  that  has  its  seat  back 
structvire  rigidly  attached  to  the  vehicle 
body,  such  as  is  the  case  for  many 
passenger  cars.  A  model  of  a  Hybrid  III 
50th  percentile  male  was  the  seat 
occupant. 

For  both  seat  stiffnesses,  no  head-to- 
torso  angular  rotation  was  greater  than 
2  degrees  for  head  restraints  above  750 
mm  (29.5  inches)  and  backsets  50  nun 
(2  inches)  and  closer.  At  backsets  up  to 
100  mm  (4  inches),  all  head-to-torso 
angidar  rotations  were  less  than  21 
degrees  for  head  restraints  above  750 
mm  (29.5  inches).  At  a  backset  of  150 
mm  (6  inches),  head  rotations  of  27  and 
44  degrees  occurred  at  head  restraint 
heights  of  750  mm  (29.5)  and  800  mm 
(31.5  inches),  respectively. 

The  computer  modeling  indicates  that 
the  lowest  head-to-torso  rotation  value 
was  seen  when  the  backset  was 
approximately  50  mm  (2  inches). 
NHTSA  tentatively  concludes  that  this 
amoimt  of  backset  is  appropriate  for  all 
outboard  seating  positions. 

The  agency  understands  that  there  are 
differences  in  the  way  occupants  adjust 
and  sit  in  seats  and  that  the  backset 
measurement  device  being  used  may  not 
capture  this  variety  completely  since  it 
attempts  to  represent  the  head  position 
of  a  50th  percentile  male  in  a  seat  with 
a  25  degree  inclination  from  the  vertical. 
A  steeper  seat  back  inclination  will 
further  reduce  the  backset. 

The  agency  also  beUeves  that  physical 
differences  in  seat  design  may 


contribute  to  seat  performance.  In  fact, 
National  Automotive  Sampling  Systems 
(NASS)  crash  data  indicate  that  the 
whiplash  rate  for  rear  seat  occupants  is 
significantly  lower  than  that  of  front 
seat  occupants.  One  explanation  may  be 
that  many  rear  seats  are  often  configiu«d 
differenUy  than  front  seats  and 
frequently  do  not  have  adjustable  backs. 
Adjustable  seat  backs  allow  wide 
variations  in  location  of  the  head 
restraint  relative  to  the  user  as  the 
seatback  angle  changes  through  the 
range  of  adjustment. 

In  making  the  backset  proposal,  the 
agency  has  attempted  to  balance  the 
need  for  both  occupant  safety  and 
comfort  while  considering  potential 
misadjustment.  The  agency  beUeves  the 
backset  requirement  is  practicable — the 
majority  of  occupants  should 
comfortably  fit  in  seats  with  a  50  mm  (2 
inch)  backset  and  it  is  well  within  the 
capability  of  manufacturers  to  produce 
seats  with  this  backset. 

The  agency  measiu^d  14  MY  1999 
vehicles  and  found  that  the  front  seats 
of  the  Toyota  Camry,  Chevy  C1500, 
Chevy  SlO,  Saab  9-5,  and  Chevy  Malibu 
had  backsets  within  the  proposed  50 
mm  (2  inch)  limit.  Saab  9-5  rear  seats 
also  meet  that  proposal.  For  the  entire 
fleet  of  new  vehicles,  we  estimate  that 
front  seats  are  an  average  of  23  mm  (0.9 
inches)  away  from  meeting  the  proposal 
and  rear  seats  are  an  average  of  47  mm 
(1.8  inches)  away  from  the  proposal. 
These  fleet  estimates  were  derived  by 
using  the  sales  weighted  averages  of  the 
14  MY  1999  vehicles  measiu-ed.  More 
details  can  be  found  in  the  PEA  for  this 
proposed  rule. 

Further,  based  on  IIHS'  rating  of  head 
restraints  in  MY  1999  vehicles,  it 
appears  that  there  are  at  least  some 
models  in  aU  classes  of  vehicles  that 
already  meet  or  come  close  to  meeting 
the  proposed  backset  limit.  As  noted 
above,  IIHS  rates  the  backset  of  a 
vehicle's  head  restraints  as  good  if  it  is 
not  more  than  70  mm  (2.6  inches). 
According  to  IIHS,  cars  with  head 
restraints  rated  good  overall  (i.e.,  both 


backset  and  height)  include  the  BMW 
Z3  Coupe,  Saab  9-3  and  9-5, 
Volkswagen  New  Beetle  (some  seat 
options),  and  Volvo  C70/S70/V70  and 
S80  models.  Among  pickups,  the 
Chevrolet  SlO  and  CMC  Sonoma  have 
good  restraints.  And  among  utility 
vehicles,  the  Chevrolet  Blazer  (some 
seat  options)  and  Mitsubishi  Montero 
earn  good  ratings. 

Nonetheless,  NHTSA  solicits 
comments  on  whether  this  proposed 
backset  limitation  is  appropriate.  In 
particular,  the  agency  seeks  information 
and  comments  on: 

3.  Whether  limiting  backset  to  50  mm  (2 
inches)  is  sufficient  to  prevent  excessive 
relative  motion  between  the  occupant's  head 
and  torso.  Does  50  mm  (2  inches)  of  l)ackset 
provide  sufficient  head  clearance  and 
comfort  for  most  occupants? 

4.  Would  it  be  appropriate  to  allow  a 
greater  maximum  backset  (e.g.,  100  mm  (4 
inches))  while  requiring  that  head  restraints 
with  more  than  50  nun  (2  inches)  of  backset 
be  adjustable  so  that  backset  can  be  reduced 
to  50  mm  (2  inches)?  Please  provide  data  on 
the  amount  of  safety  disbenefit  that  would  be 
associated  with  allowing  a  backset  of  75  or 
100  mm  (3  or  4  inches),  instead  of  50  mm 

(2  inches). 

NHTSA  is  proposing  that  compliance 
with  the  backset  requirement  be 
measiued  through  use  of  the  ICBC  Head 
Restraint  Meas\iring  Device.  Under  the 
proposed  rule,  all  outboard  seat  head 
restraints  must  have  a  backset  of  not 
more  than  50  mm  (2  inches).  This  50 
mm  (2  inches)  backset  must  not  be 
exceeded  at  any  height  between  750- 
800  mm  (29.5-31.5  inches).  Although 
no  height  adjustment  beyond  750  mm 
(29.5  inches)  is  required  for  rear  seats, 
if  these  higher  height  positions  exist, 
backset  must  be  limited  to 50  mm  (2 
inches).  Fig\ire  E  is  a  graph  of  the  zones 
of  adjustment  for  front  and  rear  head 
restraints  relative  to  the  head  C.G.  of  a 
50th  and  95th  percentile  male  diunmy. 
These  positions  are  based  on  the 
assumptions  stated  in  Section  IV«A., 
Height  Requirements  and  shown  in 
Figures  C  and  D. 


Federal  Register / Vol.  66.  No.  3 /Thursday,  January  4,  2001  / Proposed  Rules 


979 


•  700  mm  Height 750  mm  Height 800  mm  Hdght 


501h  Percentie  Head  C.G.  Vertical  Location 


Percentile  Head  C.G.  Vertical  Location 


2^on*  of  Aoc«ptible 
Backaetand  H«ohtfor 
Rmt  HMd  RaaMnto 


Zona  of  Aocaptabie 
BackMt  and  HaigtTt  for 
Front  and  Rear  Haad 
R— traipte ^ 


I 

1 


20 


40  60  80  100 

Backset  From  50th  and  9Sth  Male  Head  (mm) 


120 


Figure  E  -  Proposed  limits  on  head  restrtunt  position  for  all  outboard  head  restraints  relative  to 
50*  and  95*  percentile  dummy  head  C.G. 


The  agency  believes  that  the  ICBC 
measiuing  device  is  an  appropriate  tool 
for  measuring  backset.  However,  the 
agency  solicits  comments  on: 

5.  Other  devices  that  may  be  used  to 
perform  the  same  function  as  the  ICBC  device 
and  whether  such  devices  would  be  more 
appropriate. 

NHTSA  observes  that  the  ECE  25 
requirements  do  not  include  a 
specification  for  backset.  The  agency 
believes,  however,  that  the  proposed 
backset  requirement,  which  the  agency 
believes  offers  significant  safety 
benefits,  would  not  prevent 
manufactiu«rs  from  producing  designs 
meeting  ECE  25. 

Both  the  height  and  backset 
measurements  are  accomplished 
through  the  use  of  the  SAE  J826 
manikin  Oune  1992)  or  H-point 
machine.  The  positioning  procedure  for 
this  device  is  explicitly  defined  in  SAE 
J826  in  order  to  maximize  repeatability. 
This  in  turn  maximizes  the  repeatability 
of  the  height  and  backset  measurements. 

C.  Height  Adjustment  and  Backset  Limit 
Retention  Requirements 

The  agency  is  also  proposing,  for 
vehicles  produced  on  or  after  the  first 
occurrence  of  September  1 ,  three  years 


after  publication  of  the  final  rule,  that 
performance  requirements  for  adjustable 
head  restraints  be  added  to  Standard 
202  which  are  intended  to  assure  that 
the  front  head  restraints  remain  locked 
in  specific  positions.  A  1982  NHTSA 
study  found  that  the  effectiveness  of 
integral  head  restraints  was  greater  than 
adjustable  head  restraints.  The  study 
concluded  that  this  difference  in 
effectiveness  was  due,  in  part,  to 
adjustable  head  restraints  not  being 
properly  positioned.  Although  one 
reason  for  improper  positioning  is  a  lack 
of  understanding  on  the  part  of  the 
occupant  on  where  to  place  the  head 
restraint,  it  also  could  be  due  to  the 
head  restraint's  moving  out  of  position 
either  during  normal  vehicle  use  or  in 
a  crash.  Adjustment  locks  can  mitigate 
this  problem  by  helping  to  retain  the 
adjusted  position.  IfflS  has  also  been 
critical  of  adjustable  head  restraints, 
especially  when  they  do  not  provide 
locks,  in  their  evaluation  of  head 
restraints.  This  criticism  has  manifested 
itself  in  that  IIHS,  in  its  rating  of  head 
restraints,  automatically  gave  adjustable 
restraints  a  lower  rating  on  the 
assumption  that  these  restraints  would 
not  be  properly  adjusted.  In  addition,  it 
only  evaluated  adjustable  head 


restraints  without  locks  in  their  lowest 
position.  In  comments  on  the  agency's 
1996  technical  report.  Advocates  stated 
that  adjustable  restraints  should  be 
required  to  lock.  Toyota  also  stated  that, 
at  a  minimum,  head  restraints  should 
lock  vertically. 

The  modifications  to  the  existing 
height  requirements  and  the  addition  of 
a  backset  requirement  that  are  now 
being  proposed  are  expected  to  improve 
the  performance  of  all  adjustable  head 
restraints.  The  performance  of 
adjustable  head  restraints  may  be 
fiarther  improved  if  steps  are  taken  to 
ensiue  that  a  restraint  remains  in 
position  after  it  has  been  set  by  the  user. 

In  making  this  proposal,  the  agency 
has  no  desire  to  require  specific 
methods  for  adjustment  and  locking.  A 
typical  adjustable  head  restraint  design 
allows  manual  adjustment  by  sliding  the 
head  restraint  in  and  out  of  the  seat  back 
on  posts  attached  to  the  head  restraint. 
Position  locking  is  achieved  by  notches 
in  the  shaft  allowing  for  a  detent 
mechanism.  There  are  also  powered 
adjustable  head  restraints  which  are 
infinitely  adjustable  within  a  specific 
range.  When  the  adjustment  mechanism 
is  inactive,  the  head  restraint  is,  in 
effect,  locked  in  position.  Under  the 
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cunent  proposal,  these  and  other 
locking  meUiods  would  be  pennissible 
as  long  as  the  perfonnance  criteria 
below  are  met. 

Therefore,  we  are  proposing  that 
adjustable  head  restraints  for  the  &ont 
outboard  seating  positions  must 
maintain  their  height  (i.e..  lock)  in 
several  height  positions  under 
application  of  a  downward  force.  In 
addition  to  locking  at  a  position  of  not 
less  than  800  mm  (31.5  inches),  they 
must  also  lock  at  the  highest  adjustment 
positions.  It  may  be  that,  for  some 
designs,  the  highest  position  is  at  800 
mm  (31.5  inches).  Adjustable  head 
restraints  for  the  rear  outboard  seating 
positions  must  lock  at  the  highest 
position  of  adjustment  above  750  mm 
(29.5  inches),  if  this  position  exists.  In 
addition  to  locking  at  these  specified 
positions  of  height  adjustment,  both 
front  and  rear  head  restraints  must  be 
capable  of  retaining  the  minimum 
height  of  750  mm  (29.5  inches)  under 
application  of  a  downward  force. 

The  height  position  retention 
requirements  must  be  met  at  any  backset 
position  of  adjustment.  The  agency 
believes  that  this  is  important  for 
designs  which  adjust  vertically  as  well 
as  rotate  for  backset  adjustment. 
Although  there  may  be  no  backset 
position  more  than  50  mm  (2  inches),  a 
change  in  the  backset  position  may 
change  the  height  of  the  head  restraint. 

We  are  also  proposing  to  adopt  the 
following  backset  retention  requirement. 
Under  application  of  a  rearward 
moment,  with  the  head  restraint 
adjusted  to  800  mm  (31.5  inches)  for 
front  outboard  seats  and  750  nun  (29.5 
inches)  for  rear  outboard  seats,  the  head 
restraint  must  maintain  any  position  of 
backset  adjustment. 

The  agency  believes  that  the  proposed 
height  and  backset  position  retention 
requirements  are  very  comprehensive 
and  that  requirements  for  other 
positions  than  those  mentioned  above 
are  unnecessary  and  would  not  result  in 
significant  additional  safety  benefits. 
The  agency  notes,  however,  that 
manufacturers  woiUd  not  be  precluded 
from  providing  additional  lockable 
positions  within  the  range  of  the  head 
restraint's  adjustment. 

The  proposed  height  adjustment 
retention  lock  and  backset  limiter 
compliance  tests  begin  by  applying  a 
small  initial  load  to  the  head  restraint. 
A  headform  is  used  to  apply  the  load 
and  a  reference  position  is  recorded. 
The  head  form  reference  position  is 
measured  with  this  load  applied  to 
eliminate  variability  associated  with  the 
soft  upholstery  of  the  head  restraint.  A 
larger  load  is  then  appUed  through  the 
headform  to  test  the  locking  mechanism. 


Finally,  the  load  is  then  reduced  to  the 
initial  value  and  the  head  form  is 
checked  against  its  initial  position.  In 
order  to  comply,  the  locking  and  limiter 
mechanisms  must  not  have  allowed  the 
headform  to  have  moved  more  than  10 
mm  (0.4  inches)  from  the  initial 
reference  position.  First,  to  test  the 
vertical  lock,  a  load  is  of  500  N  (112 
pounds)  is  applied  vertically 
downward.  Then,  to  test  the  backset 
limiter,  a  force  is  applied  sufficient  to 
generate  a  373  Nm  moment  (3,300  inch- 
poimds)  perpendicular  and  rearward  to 
the  torso  reference  line  about  the  H- 
point.  A  force  of  approximately  500  N 
(112  pounds)  is  required  to  generate  this 
moment.  The  agency  has  reviewed 
upper  neck  shear  loading  from  33  rigid 
moving  barrier,  rear  impact  (48  kph  (30 
mph))  FMVSS  301  tests  and  found  the 
average  maximum  load  caused  by  the 
head  being  loadecj,  in  the  forward 
direction  with  respect  to  the  torso  is  351 
N  (78.9  pounds).  This  direction  of  shear 
load  is  a  good  indicator  of  head  restraint 
loading  on  the  head  and,  therefore,  head 
loading  on  the  head  restraint.  Thus,  the 
373  Nm  (3,300  inch-pounds)  rearward 
moment  and  500  N  (112)  downward 
force  are  representative  of  the  peak 
loads  likely  to  be  encountered  in 
moderate  to  severe  rear  impacts. 

NHTSA  remains  concerned,  however, 
that  while  the  addition  of  the  proposed 
locking  and  limiter  requirements  will 
help  ensure  that  properly  adjusted  head 
restraint  remain  in  position,  the 
requirements  cannot  do  anything  to 
ensure  that  adjustable  head  restraints 
are  actually  put  in  that  position  in  the 
first  place.  The  agency  requests 
comments  on: 

6.  The  appropriateness  of  the  load  values 
used  to  assess  the  position  retention 
capability  of  head  restraints.  Should  other 
height  and  adjustment  ptositions  such  as  a 
mid-height  position  be  tested  and/or 
required? 

7.  Do  vehicle  users  understand  how  to 
properly  adjust  head  restraints?  If  not,  should 
manufacturers  be  required  to  provide 
information  on  this  subject  to  consumers  in 
the  vehicle  owner's  manual  or  elsewhere? 

8.  The  extent  to  which  misadjustment  of 
head  restraints  is  due  to  the  absence  of 
adjustment  retention  locks  versus  intentional 
misadjustment  by  occupants. 

9.  Do  vehicle  users  intentionally  misadjust 
head  restraints  for  reasons  related  to  comfort, 
visibility,  or  other  factors? 

10.  Are  adjustable  head  restraints  with 
adjustment  retention  locks  significantly  less 
likely  to  be  misadjusted  than  ones  without 
such  locks? 

11.  Would  equipping  restraints  with  locks 
discourage  misadjustment?  If  not,  should 
other  requirements  be  adopted  to  address  the 
problem  of  misadjustment?  The  agency  has 
previously  addressed  issues  of  misuse,  non- 
use  and  adjustment  in  several  contexts. 


including  manual  seat  belts  and  child  seats. 
Would  the  measure  adopted  in  these  contexts 
be  appropriate  with  respect  to  head 
restraints? 

12.  What  would  the  costs  and  benefits  be 
of  requiring  that  the  height  of  front  seat  head 
restrainU  be  fixed  at  800  mm  (31.5  inches) 
or  at  some  other  single  height?  What  would 
the  costs  and  benefits  be  of  adopting  such  a 
fixed  head  restraint  requirement  for  rear  seat 
head  restraints? 

D.  Rear  Outboard  Seating  Positions 

In  addition  to  modifying  requirements 
for  head  restraints  for  front  outboard 
seating  positions,  NHTSA  is  also 
proposing  to  add  head  restraint 
requirements  for  rear  outboard  seating 
positions  for  vehicles  produced  on  or 
after  the  first  September  1  that  occurs 
three  years  after  publication  of  the  final 
rule.  "The  agency  has  tentatively 
concluded  that  the  addition  of  head 
restraints  for  these  seating  positions 
would  reduce  whiplash  injiuies  to  rear 
seat  occupants  and  harmonize  Standard 
202  with  the  ECE  25  head  restraint 
requirements.  Data  obtained  from  NASS 
for  non-rollover  towaway  rear  crashes 
for  passenger  cars  and  LTV's  for  the 
years  1988  through  1996  shows  that 
there  were  5,440  whiplash  injuries 
reported  annually  for  occupants  of  rear 
outboard  seating  positions. 

The  whiplash  rate  (number  of  ' 

occupants  with  whiplash  divided  by  the 
number  in  crashes)  for  these  seating 
positions  is  less  than  that  for  front 
outboard  seating  positions,  but  is  still 
significant.  The  reasons  for  a  lower  rear 
seat  whiplash  rate  are  not  clear,  but 
probably  cannot  be  attributed  solely  to 
the  fact  that  rear  seat  occupants  are  on 
average  shorter  than  froqt  seat 
occupants.  Occupants  may  sit 
differently  in  rear  seats — their  posture 
may  place  the  head  closer  to  the  head 
restraint  and  reduce  or  eliminate 
backset.  Although  rear  seat  head 
restraints  are  on  average  33  mm  (1.3 
inches)  lower  than  front  seat  head 
restraints,  the  reason  for  the  relatively 
low  occiuxence  of  whiplash  in  rear  seats 
may  be  the  existing  configuration  of  rear 
seats  and  rear  seat  head  restraints. 

NHTSA  is  proposing  that  rear 
outboard  seat  head  restraints  must  have 
a  minimum  height  of  750  mm  (29.5 
inches)  above  the  H-point.  As  noted 
above  in  the  backset  requirement 
section,  the  rear  outboard  head 
restraints  must  also  meet  backset 
requirements  and  have  a  backset  of  50 
mm  (2  inches)  or  less. 

NHTSA  sampled  the  head  restraint 
heists  and  backsets  of  12  1999  MY 
vehicles  which  had  front  and  rear  head 
restraints.  Three  of  the  vehicles  had  rear 
seats  of  sufficient  height  and  one 
vehicle  met  the  backset  limit  proposed 
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for  rear  seats.  One  of  the  twelve  vehicles 
would  meet  both  the  height  and  backset 
proposal. 

Tne  agency's  proposal  to  require  head 
restraints  in  the  rear  outboard  seating 
positions  is,  in  part,  based  on  a 
philosophy  that  commonly  used  seating 
positions  should  offer  similar  levels  of 
protection  to  their  occupants.  This 
philosophy  has  guided  the  agency  in 
requiring  a  test  dununy  to  be  placed  in 
the  rear  seat  for  the  djnciamic 
performance  test  in  FMVSS  214;  Side 
Impact  Protection,  and  in  the  provision 
of  FMVSS  208;  Occupant  Crash 
Protection,  requiring  lap/shoulder  seat 
belts  to  be  installed  in  forward  facing 
rear  outboard  seating  positions.  In 
establishing  the  FMVSS  208  and  214 
requirements  for  both  front  and  rear 
seats,  we  realized  that,  because  of  the 
significantly  lower  rear  seat  occupancy 
rates,  the  ratio  of  cost  to  benefit  was 
inherently  higher  than  similar  front 
seating  position  requirements.  In  this 
case,  there  are  again  lesser  safety 
benefits  from  rear  seat  head  restraint 
protection  because  of  lower  rear  seat 
occupancy  rates.  However,  when  people 
are  sitting  in  the  rear  seat,  they  will  gain 
safety  benefits  from  improved  head 
restraints. 

Assessment  of  the  relative  merits  of 
requiring  enhanced  protection  for  rear 
seats  must  also  reflect  the  fact  that 
NHTSA  has  recommended  that  all 
children  12  and  under  sit  in  the  rear. 
Given  that  we  have  provided  this  advice 
to  parents,  NHTSA  feels  particularly 
obligated  to  provide  similar  levels  of 
protection  in  the  rear.  Older  children 
are  large  enough  to  benefit  from  a  rear 
seat  head  restraint  particularly  in  family 
vehicles  with  bench  type  seats  such  as 
minivans  and  SUVs.  Also,  rear  seat 
occupancy  should  rise  as  more  children 
sit  there,  thereby  increasing  the  at-risk 
population  and  the  corresponding 
benefits  of  rear  seat  head  restraints.  For 
these  reasons,  we  have  decided  to 
propose  upgrading  whiplash  protection 
in  outboard  rear  seats  notwithstanding 
lower  cost-effectiveness  for  improved 
head  restraints  at  those  positions. 
NHTSA  is  especially  interested  in 
public  comments  on  this  approach. 

The  agency  is  not  proposing  to  require 
fit)nt  or  rear  center  seat  head  restraints 
because  of  significant  costd,  much 
higher  cost  per  equivalent  fatality  than 
outboard  positions,  and  visibility 
concerns.  The  combined  total  cost  of 
front  and  rear  center  seats  head 
restraints  would  be  $52  million  (front) 
+  $94  milUon  (rear)  =  $146  million.  We 
estimate  that  this  substantial  investment 
would  result  in  reducing  the  aimual 
number  of  whiplash  injuries  in  the  front 
center  seat  by  440  and  in  the  rear  center 


981 


seat  by  1,276.  The  combination  of  these 
cost  and  benefit  figures  would  be  a  cost 
per  equivalent  life  saved  (at  7  percent 
discount)  of  $52  million  for  front  center 
seat  head  restraints,  based  on  the 
effectiveness  for  increasing  the  height  of 
head  restraints  and  asstmiing  no  benefit 
for  backset.  For  rear  center  seat  head 
restraints,  the  cost  would  be  $33 
million.  For  both  frtmt  and  rear  center 
seats  combined,  the  cost  per  equivalent 
life  saved  would  be  $38  million.  All  of 
those  figiu^s  are  much  higher  than  the 
cost  per  equivalent  life  saved  for  front 
outboard  seats  ($3  million)  and  that  for 
rear  outboard  seats  ($9  milUon). 

Finally,  having  center  seat  head 
restraints  limits  to  some  extent  the 
driver's  ability  to  see  following  traffic 
using  the  inside  rearview  mirror.  When 
a  vehicle  is  in  reverse,  front  and  rear 
center  head  restraints  limit  visibility 
when  the  driver  txims  his/her  head  to 
back  up.  In  addition,  a  bont  center  seat 
head  restraint  can  limit  vision  through 
the  right  side  second  seat  window  when 
the  driver  is  considering  a  lane  change 
maneuver  to  the  right.  The  agency  can 
not  quantify  these  potential  losses  in 
visibility,  nor  the  potential  impact  that 
this  loss  in  visibility  could  have  on 
safety. 

The  agency  is  aware  of  rear  seat  head 
restraint  designs  which  have  the  goal  of 
lessening  the  rearview  obstruction. 
Some  designs  provide  open  areas  in  the 
head  restraint  so  the  driver  can  see 
through  them.  Other  head  restraints  fold 
out  of  the  way  into  non-use  positions. 
The  agency's  current  proposal  does  not 
contain  any  requirements  to  specifically 
compensate  for  the  potential  rearview 
obstruction.  However,  the  agency  is 
proposing  language  in  S4.3  which  will 
allow  for  folding  or  retractable  head 
restraints  for  rear  seats  if  they  meet 
specific  criteria.  If  such  a  head  restraint 
is  adjusted  to  a  non-use  position,  i.e., 
any  position  in  which  its  minimum 
height  is  less  than  that  proposed  in  this 
document  or  in  which  its  backset  is 
more  than  that  proposed  in  this 
doctunent,  it  must  give  the  occupant  an 
unambiguous  physical  cue  that  the  head 
restraint  is  not  properly  positioned  by 
altering  the  normal  torso  angle  of  the 
occupant  or  it  must  automatically  retiun 
to  a  position  where  it  would  comply 
with  all  provisions  of  the  regulation 
when  the  seat  is  occupied.  To  determine 
if  the  head  restraint  in  a  non-use 
position  alters  the  torso  angle  of  an 
occupant,  the  SAE  J826  manikin  is 
placed  in  the  seat  position.  The  torso 
angle  of  the  manikin  when  the  head 
restraint  is  in  a  non-use  position  must 
be  at  least  10  degrees  closer  to  the 
vertical  than  when  the  head  restraint  is 
in  a  normal  use  position.  Alternately,  if 


the  head  restraint  is  designed  to  return 
automatically  from  a  non-use  position  to 
a  normal  use  position,  this  must  occur 
when  a  5  th  female  and  50th  male 
Hybrid  ID  test  dummy  in  placed  in  the 
seating  position. 

The  agency  would  like  commenters  to 
address  the  issues  surroimding  rear  seat 
head  restraints  and  their  impact  on 
rearward  visibility.  Specifically,  the 
agency  would  like  to  know  the 
following: 

13.  Are  data  available  related  to  safety 
risks,  if  any,  associated  with  decreased 
visibility  caused  by  rear  seat  head  restraints? 

14.  Should  the  agency  place  specific  design 
requirements  on  rear  seat  head  restraints  to 
compensate  for  any  potential  visibility 
losses? 

15.  Should  Standard  202  allow  rear  head 
restraints  to  have  non-use  positions?  If  so, 
how  should  such  positions  be  defined  and 
limited? 

16.  Are  the  proposed  requirements  for  non- 
use  positions  sufficiently  objective?  Ar«  they 
sufficient  to  alert  occupants  that  the  head 
restraint  is  not  in  a  normal  use  position? 

1 7.  Given  the  lesser  safety  from  rear  seat 
head  restraint  protection  because  of  lower 
rear  seat  occupancy  rates,  and  given  the 
visibility  issues,  should  the  agency  limit  the 
application  of  any  final  rule  to  front  seating 
positions? 

An  additional  concern  raised  by  the 
required  installation  of  outboard  rear 
seat  head  restraints  is  the  impact  of  such 
restraints  on  child  restraints  that  use  top 
mounted  tether  straps.  The  agency  notes 
that  tethered  child  restraint 
requirements  have  just  been  instituted 
in  the  United  States  and  have  been 
required  for  some  time  in  Canada  and 
Austraha — where  vehicles  with  rear 
head  restraints  are  relatively  common. 
Inquiries  to  Transport  Canada,  NHTSA 's 
Canadian  coimterpart,  indicate  that 
interference  between  rear  head 
restraints  and  child  seat  tethers  has  not 
posed  significant  problems.  NHTSA  also 
wishes  to  point  out  that  on  March  5, 
1999,  the  agency  published  the  final 
rule  for  Standard  225,  "Child  Restraint 
Anchorage  System"  (64  FR  10785).  The 
standard  requires  an  independent 
system  which  has  two  lower 
anchorages,  and  one  upper  anchorage. 
Each  lower  anchorage  includes  a  rigid 
round  rod  or  bar  onto  which  a  ho^,  a 
jaw-like  buckle  or  other  connector  can 
be  snapped.  The  bars  will  be  located 
near  the  intersection  of  the  vehicle  seat 
cushion  and  seat  back.  The  upper 
anchorage  will  be  a  ring-like  object  to 
which  the  upper  tether  of  a  child 
restraint  system  can  be  attached. 

In  its  examination  of  the  potential  for 
interference  between  tethers  and  rear 
seat  head  restraints  conducted  prior  to 
the  issuance  of  that  final  rule,  the 
agency  agreed  that  compatibility 
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problems  between  the  tether  and  rear 
seat  head  restraints  could  occur  in  some 
situations  but  concluded  that  this  did 
not  present  an  unsurmountable  design 
problem.  NfHTSA  concluded  that  "Y" 
shaped  tether  strap  designs  that  encircle 
the  head  restraint  might  be  used  where 
the  tether  coidd  not  pass  over  or  under 
the  head  restraint.  Furthermore,  as  the 
final  rule  amending  Standard  213, 
"Child  Restraint  Systems,"  requires  the 
use  of  a  fixture  for  testing  tether 
strength,  manufacturers  shoidd  be  able 
to  identify  and  correct  for  potential 
compatibility  problems  between  the 
tether  system  and  head  restraints. 

Nonetheless,  the  agency  solicits 
comments  on  the  following: 

18.  Are  there  potential  safety  concerns 
caused  by  interference  between  rear  seat 
head  restraints  and  child  seat  tethers? 

19.  The  existence  or  significance  of  test 
data  showing  whether  passing  the  top  tether 
over  the  top  of  the  head  restraint  or 
underneath  an  adjustable  head  restraint  has 
any  effect  on  head  excursion  or  lateral 
stability  of  a  child  restraint. 

E.  Removability  of  Head  Restraints 

The  agency  is  aware  that  some  current 
head  restraints,  both  front  and  rear,  can 
be  manually  removed  solely  by  hand 
[i.e.,  without  the  assistance  of  any  hand 
held  object).  Such  a  design  is  not 
currently  prohibited  by  Standard  202. 
The  agency  believes  strongly  that  all 
occupied  outboard  seats  should  have  a 
properly  positioned  head  restraint  in 
place.  However,  for  seats  which  are 
often  unoccupied,  which  is  usually  the 
case  for  rear  seats,  there  may  be  a 
potential  benefit  to  allow  head  restraints 
to  be  removable  for  the  sake  of 
increasing  a  driver's  field  of  view 
towards  the  rear.  The  proposed  rule 
would  prohibit  removable  head 
restraints  in  the  front  seats,  but  would 
not  prohibit  removable  head  restraints 
in  the  rear  seats.  The  agency  believes 
that  a  rear  seat  which  has  its  head 
restraint  removed  gives  a  strong  visual 
cue  to  a  prospective  occupant  unlike  a 
head  restraint  which  may  be  in  a  subtle 
non-u«e  position.  Front  seats  must  be 
designed  so  that  they  cannot  be 
removed  solely  by  hand. 

20.  Should  Standard  202  continue  to  allow 
any  head  restraints  to  be  removable  by  hand? 
If  so,  should  this  be  limited  to  rear  seat  head 
restraints? 

21.  Should  there  be  some  type  of  indicator 
to  warn  a  prospective  occupant  that  the  head 
restraint  has  been  removed,  or  is  the  visual 
cue  of  a  seat  without  a  head  restraint 
sufficient? 


F.  Head  Restraint  Configuration 
Requirements 

1.  Width 

NHTSA  has  tentatively  concluded 
that  the  requirements  for  head  restraints 
on  vehicles  produced  on  or  after  the 
first  occurrence  of  September  1 ,  three 
years  after  pubhcation  of  the  final  rule, 
should  maintain  the  existing  vtridth 
requirements  contained  in  Standard 
202.  These  provisions  require  that  head 
restraints  be  at  least  170  mm  (6.7 
inches)  wide  on  single  seats  and  254 
mm  (10  inches)  wide  on  bench  seats. 
The  agency  believes  that  doing 
otherwise  will  degrade  the  level  of 
safety  currently  available.  Occupants 
seated  on  bench  seats  are  &«er  than 
occupants  of  single  seats  to  position 
themselves  so  that  they  are  not  directly 
in  frtjnt  of  the  head  restraint.  This  is 
especially  true  if  they  do  not  use  their 
seat  belts — a  concern  that  is  more 
relevant  in  the  United  States  than  in 
Europe.  Thus,  the  head  restraint  needs 
to  be  v«rider  to  assure  that,  in  the  event 
of  a  crash,  the  head  restraint  will  be 
positioned  behind  an  occupant's  head. 

This  proposal  differs  from  the  ECE  25 
regulations  in  specifying  a  different 
width  requirement  for  bench  seats  than 
for  other  seats.  As  noted  above,  the 
agency  is  concerned  that  because  seats 
other  than  bucket  seats,  i.e.,  bench  and 
split  bench  seats,  are  more  widely  used 
in  the  United  States  than  in  Europe, 
Standard  202  should  dictate  different 
width  requirements  than  those  found  in 
ECE  25. 

2.  Gaps 

NHTSA  is  proposing  the  addition  of 
mayimiiin  gap  reqiiirements  for  head 
restraint  designs  incorporating  openings 
within  the  perimeter  of  the  restraint. 
Gaps  may  be  provided  to  allow  for  sight 
through  the  head  restraint.  However, 
gaps  which  are  too  large  may  defeat  the 
purpose  of  the  head  restraint  by 
allowing  the  head  to  displace  too  far 
before  contact  vtdth  the  head  restraint. 
The  agency  used  ECE  25  as  a  model  for 
the  gap  requirement  in  the  NPRM.  The 
agency  proposal  for  integral  restraints 
allows  a  maximum  60  mm  (2.36  inches) 
gap  in  the  head  restraint  and  an 
identical  maximum  gap  between  the 
head  restraint  and  seat.  For  height 
adjustable  head  restraints,  60  mm  (2.36 
inches)  gaps  are  allowed  in  the  head 
restraint.  When  adjustable  head 
restraints  are  in  their  lowest  position 
they  must  have  some  position  of  backset 
adjustment  where  the  gap  between  the 
seat  and  head  restraint  is  less  than  25 
nun  (1  inch).  However,  this  gap  cannot 
be  greater  than  60  mm  (2.36  inches). 
The  agency  believes  that  a  25  mm  (1 


inch)  gap  requirement  between  the  seat 
and  head  restraint  would  essentially 
require  the  seat  back  to  provide  the 
travel  stop  for  head  restraint  adjustment 
downward.  This  would  eliminate 
significant  discontinuities  between  the 
seat  back  and  head  restraint  when  the 
head  restraint  is  in  its  lowest  position, 
which  may  be  a  benefit  to  short 
occupants.  The  maximimi  60  mm  (2.36 
inches)  gap  between  the  seat  back  and 
head  restraint  when  the  head  restraint  is 
in  the  lowest  adjustment  position  is 
allowed  in  anticipation  of  designs  that 
have  rotational  backset  adjustment.  It 
may  not  be  possible  for  this  type  of 
design  to  meet  the  25  mm  (1  inch)  limit 
in  all  rotational  positions. 

Finally,  it  should  be  noted  that  the 
gap  requirements  would  place  no  limit 
on  the  size  of  the  gap  between  the  seat 
back  and  head  restraint  that  is  produced 
when  the  head  restraint  is  raised.  The 
establishment  of  such  a  limit  would 
eliminate  from  the  market  place  most 
existing  adjustable  head  restraints.  The 
agency  anticipates  that  occupants  will 
not  adjust  their  head  restraints  such  that 
the  rear  portion  of  their  head  woidd  be 
between  the  top  of  the  seat  and  bottom 
of  the  head  restraint.  Nonetheless,  the 
agency  wotdd  like  comments  on  this 
issue. 

For  harmonization  purposes,  NHTSA 
notes  that  the  proposed  gap 
requirements  are  identical  to  the  ECE  25 
specifications  with  two  exceptions. 
First,  the  proposed  NHTSA  limit  on  the 
distance  between  the  head  restraint  and 
the  seat  when  the  head  restraint  is  in  its 
lowest  position  applies  only  at  a  single 
position  of  backset  adjustment.  The  ECE 
requirement  does  not  contemplate  head 
restraints  that  may  be  adjustable  for 
backset  and  simply  allows  no  more  than 
a  25  mm  (1  inch)  gap.  Second,  the  ECE 
standard  allows  an  alternate  compliance 
option  of  application  of  a  load  to  the  gap 
area  rather  than  limiting  the  gap  to  60 
mm  (2.36  inches).  The  agency  assumes 
that  the  concept  behind  this  option  is 
that  if  pushing  on  the  gap  area  with  a 
head  form  does  not  cause  deflection  of 
more  than  102  mm  {4  inches),  the  gap 
is  acceptable.  The  agency  sees  no  need 
for  permitting  this  sdtemate  method  of 
compliance. 

22.  The  agency  requests  comments  on  the 
need  for  a  requirement  limiting  the  gap 
between  the  lower  edge  of  an  adjustable  head 
restraint  and  the  seat  to  25  mm  (1  inch)  when 
the  restniint  is  in  its  lowest  position. 

23.  NHTSA  requests  comments  on  whether 
60  mm  (2.36  inches)  is  an  appropriate  value 
for  the  maximiun  size  of  the  gap  between  a 
seat  and  the  lower  edge  of  an  integral  head 
restraint  and  the  maximum  allowable  gap  in 
any  head  restraint. 

24.  The  agency  also  requests  comments  on 
whether  a  limit  should  be  placed  on  the  gap 


Federal  Register /Vol.  66,  No.  3 /Thursday.  January  4,  2001  /  Proposed  Rules 


983 


between  adjustable  head  restraints  and  the 
seat  back  when  the  head  restrain  is  in  a 
raised  position. 

G.  Energy  Absorption 

For  vehicles  produced  on  or  after  the 
first  occurrence  of  September  1 ,  three 
years  after  publication  of  the  final  rule, 
the  agency  is  also  proposing  an  Siergy 
absorption  requirement  specifying  that 
when  the  front  of  the  head  restraint  is 
impacted  by  a  head  form  at  a  velocity 
of  24.1  kilometers  per  hour  (15  mph), 
the  deceleration  of  the  head  form  must 
not  exceed  80g  continuously  for  more 
than  3  milliseconds.  The  impactor 
would  be  a  fi«e-motion  head  form  with 
a  6.8  kg  (15  poimd)  mass.  The  proposal 
would  require  the  head  restraint  to 
comply  in  any  position  of  adjustment. 
The  area  of  the  head  restraint  subject  to 
impact  in  the  compliance  test  would 
differ  depending  on  the  seat 
configuration.  The  proposal  limits  this 
area  to  v>rithin  70  mm  (2.8  inches)  of  the 
head  restraint  vertical  centerline  for 
single  seats,  but  increases  the  impact 
area  to  within  105  mm  (4.1  inches)  of 
the  centerline  for  bench  seats  because  of 
the  potential  for  occupants  to  be  seated 
farther  from  the  centerline  in  bench 
seats.  The  point  of  impact  must  be  at 
least  635  mm  (25  inches)  above  the  H- 
point. 

The  agency  proposal  is  similar,  but 
not  identical,  to  the  requirements  of  ECE 
25.  ECE  25  requires  the  use  of  a 
pendulum  impactor.  The  agency's 
proposal  specifies  the  use  of  a  free- 
motion  head  form  impactor.  NHTSA 
believes  the  results  from  a  pendulum  or 
head  form  impactor  would  be  the  same. 
In  order  to  increase  the  level  of 
harmonization  with  ECE  25,  the  agency 
is  not  at  this  time  proposing  the  use  of 
the  free-motion  head  form  in  Part  572 
Subpart  L.  This  head  form  is  required 
for  upper  interior  impacts  in  Standard 
201;  Occupant  Protection  in  Interior 
Impacts.  The  Part  572(L)  head  form  has 
a  4.5  kg  mass  (10  pound)  rather  than  a 
6.8  kg  (15  pound)  mass.  However  the 
mass  and  impact  speed  of  the  head  form 
in  ECE  25  and  being  proposed  here  are 
the  same  as  required  by  Section  5  of 
Standard  201. 

The  agency  proposal  also  differs  from 
ECE  25  in  the  dimensions  of  the  area  of 
impact.  ECE  25  specifies  a  single  size  for 
the  impact  area  regardless  of  the  seat 
configuration.  As  bench  seating  is  more 
common  in  vehicles  produced  for  the 
North  American  market,  the  agency 
believes  that  the  variance  between  the 
two  regulations  is  justified. 

The  proposal  also  contains  a 
minimmn  radius  of  curvature 
requirement  for  the  front  surface  of  the 
head  restraint.  In  order  to  protect  rear 


seat  occupants  from  injuries  caused  by 
impact  with  the  head  restraint  in  frontal 
crashes  and  all  occupants  in  rollovers  or 
similar  crashes,  any  part  of  the  head 
restraint  outside  of  the  impact  zone  for 
the  energy  absorption  requirement  must 
not  have  a  radius  smaller  than  5  mm 
(0.2  inches)  unless  it  can  pass  the 
energy  absorption  requirement.  This 
requirement  is  intended  to  eliminate 
potential  sources  of  high  pressure 
contacts  between  occupants  and  head 
restraints.  NHTSA  is  not  aware  of  any 
surfaces  on  current  head  restraint 
designs  that  have  such  a  small  radius  of 
curvature  and  believes  that  most,  if  not 
all,  would  be  in  compliance. 
Nonetheless,  NHTSA  is  proposing  this 
requirement  in  the  interest  of  increasing 
the  level  of  harmonization  with  ECE  25. 

25.  The  agency  requests  comment  on  the 
need  for  the  requirement  for  limiting  the 
radius  of  curvature  outside  of  the  impact 
zone  to  no  less  than  5  mm  (0.2  inches). 

26.  NHTSA  would  also  like  comments 
whether  the  Part  572  Subpart  L  free-motion 
head  form  should  be  proposed  rather  than 
the  head  form  in  the  current  proposal  which 
more  closely  harmonizes  with  ECE  25. 

H.  Test  Procedures 

1.  Displacement  Test  Procedure 

The  agency  is  also  proposing  changes 
to  the  existing  displacement  test 
procedure  contained  in  Standard  202.  In 
this  procedure,  the  head  restraint's 
ability  to  resist  deflection  is  measured 
by  applying  a  load  to  the  back  pan  of  the 
seat  and  applying  a  load  to  the  head 
restraint  after  the  load  on  the  back  pan 
of  the  seat  is  released.  A  102  mm  (4 
inch)  displacement  is  allowed  with  a 
373  Nm  (3,300  inch-poxmds)  moment 
applied.  The  applied  load  is  then 
increased  until  the  seat  or  seat  back  fails 
or  the  load  reaches  890  N  (200  pounds) 
and  the  head  restraint  withstands  this 
load. 

The  proposal  modifies  this  test 
procedure  to  require  that  the  back  pan 
of  the  seat  and  the  head  restraint  be 
subjected  to  simultaneous  loading.  The 
agency  proposal  also  removes  the 
current  standard's  provision  allovnng 
seats  or  seat  backs  to  fail  when  the  head 
restraint  is  subjected  to  the  890  N  (200 
pounds)  load.  Lastly,  the  proposal 
modifies  the  existing  test  procedure  to 
clarify  the  direction  of  the  loads  placed 
on  the  restraint,  seat  and  seat  back.  The 
proposal  maintains  the  4  inch 
displacement  limit.  The  exact  SI 
conversion  to  102  mm  is  used  rather 
than  rounding  the  value  to  100  mm 
because  it  is  an  existing  requirement. 

Data  provided  by  the  AMAA  and 
AIAM  indicate  that  loading  the  seat 
back  pan  and  the  head  restraint  at  the 
same  time  results  in  a  more  severe  test. 


These  data  were  contained  in  a  petition 
submitted  to  the  agency  in  support  of 
harmonizing  the  existing  Standard  202 
test  with  the  ECE  25  test.  AAMA/AIAM 
provided  data  from  one  1998  model  year 
vehicle  seat  that  showed  a  64  mm  (2.5 
inch)  displacement  for  the  Standard  202 
method  and  a  89  mm  (3.5  inch) 
displacement  for  the  ECE  method. 
NHTSA's  review  of  the  AAMA/AIAM 
data  indicates  that  the  AAMA/AIAM 
position  appears  to  be  correct.  Because 
the  back  pan  position  is  maintained 
while  the  head  restraint  is  loaded,  some 
amount  of  load  may  be  applied  through 
the  back  pan  to  the  seat.  This  load, 
along  with  the  load  apphed  to  the  head 
restraint,  results  in  the  total  applied  seat 
moment  and  contributes  to  head 
restraint  deflection.  Thus,  the  head 
restraint  deflection  may  be  greater  than 
if  the  back  pan  load  is  removed  before 
application  of  the  head  restraint  load. 
The  agency  believes  that  applying  loads 
to  both  the  back  pan  and  the  head 
restraint  simultaneously  better  reflects 
the  stresses  that  occur  in  rear  end 
crashes. 

This  change,  if  adopted,  will 
harmonize  the  Standard  202 
displacement  test  procedure  with  that 
contained  in  the  ECE  25  regulation.  In 
both  test  procedures,  the  back  pan  of  the 
SAE  J826  test  device  is  used  to  apply  a 
373  Nm  (3,300  inch-pounds)  moment  to 
the  seat  back.  Currently,  the  difference 
in  the  two  test  procedures  is  that 
Standard  202  specifies  that  the  back  pan 
load  is  removed  before  application  of 
the  moment  to  the  head  restraint  and 
ECE  25  specifies  that  the  back  pan 
position  is  maintained  while  the  head 
restraint  moment  is  applied. 

Additional  text  has  been  added  to  the 
displacement  test  procedure  to  clarify 
the  direction  of  loading  on  the  head 
restraint  and  seat  back.  The  proposal 
would  require  that  the  back  pan  be 
constrained  so  that  as  pressure  is 
applied,  it  rotates  about  the  H-point  and 
the  moment  producing  force,  which  is 
initially  perpendicular  to  the  torso  line, 
rotates  with  the  back  pan.  However,  the 
proposal  also  would  require  that  the 
moment-producing  force  on  the  head 
restraint  initially  be  applied 
perpendicular  to  the  displaced  torso 
reference  line  and  that  the  orientation 
be  maintained  with  respect -to  the 
ground  throughout  the  testing. 

Finally,  the  existing  displacement 
procedure  allows  the  seat  back  to  fail 
without  consequence  under  application 
of  890  N  (200  pounds)  to  the  head 
restraint.  Yet,  from  the  perspective  of  an 
occupant,  if  the  head  restraint  is 
displaced  during  loading,  the 
consequences  may  be  equally  severe 
regardless  of  the  reason  for  the 
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displacement.  Therefore,  the  NPRM 
removes  the  allowance  for  seat  back 
failure.  The  head  restraint  must  be  able 
to  apply  a  resistive  force  of  890  N  {200 
poimds)  to  the  load  applying  head  form. 
If  the  head  restraint  is  displaced  out  of 
the  path  of  the  head  form  prior  to 
achievement  of  the  890  N  (200  poimds) 
load,  the  head  restraint  has  failed, 
regardless  of  whether  failure  was  due  to 
weakness  in  the  seat  or  the  head 
restraint  components. 

2.  Dynamic  Sled  Test  Procediue 

The  agency  is  also  proposing  changes 
to  the  existing  Standard  202  dynamic 
test  option.  Currently,  Standard  202's 
dynamic  compliance  option  specifies 
that  the  seat  structiue  must  be 
accelerated  such  that  the  acceleration 
pulse  lies  between  two  half  sine  waves. 


120 


The  lower  boundary  half  sine  wave  is 
represented  by  the  expression  a  =  78 
Sin(7rt/80)  and  the  upper  boundary  is 
represented  by  a  =  94  Sin(7tt/96),  where 
t  is  in  milliseconds  and  a  has  the  units 
of  m/s  2.  Figure  F  shows  these  sled  pulse 
boundaries  along  with  the  target  sled 
pulse  between  them  (represented  by  a  = 
86  Sin(jrty88)).  It  can  be  seen  from  this 
figure  that  at  the  beginning  of  the  pulse 
there  is  very  little  area  in  the  corridor. 
NHTSA  believes  that  as  a  practical 
matter  the  existing  corridor  caimot  be 
met.  For  this  reason,  a  new  sled  pulse 
corridor  has  been  developed.  Its 
dimensions  are  derived  hom  a  scaled 
down  corridor  now  used  in  the  FMVSS 
208  sled  test  procedure.  The  new 
corridor  is  wider  than  the  existing 
corridor  until  about  40  ms  and  narrower 


firom  about  60  ms  on.  However,  the 
target  sled  pulse  remains  the  same. 

Ln  addition  to  modifying  the  corridor 
shape,  we  have  revised  the  test 
procedure  to  specify  that  the  vehicle, 
instead  of  simply  the  seat,  is  moimted 
on  the  sled.  The  agency  believes  this  is 
necessa^r  because  both  front  and  rear 
seats  are  now  reqvured  to  have  head 
restraints  and  could  be  dyneimically 
tested.  This  also  simplifies  the  test  setup 
because  the  dununies  are  required  to  be 
restrained  by  a  Type  2  belt  which  is 
often  attached  to  the  B-pillar.  The 
agency  believes  existing  sled  designs 
can  stay  within  the  specified 
acceleration  corridor  with  a  vehicle 
mounted  to  them.  Finally.  SAE  J211/1 
(March  1995)  has  been  referenced  to 
indicate  the  use  of  channel  filter  class 
(CFC)  60  for  data  processing. 


-  Target        i 
Sled  Pulse 

Proposed  j 
Corridor 

"Current      I 
Corridor     | 


20 


40  60 

TIME  (MILLISECONDS) 


100 


Figure  F  -  Current  and  proposed  sled  pulse  corridors  for  the  dynamic  compliance  options  of 
Standard  202. 


The  agency  is  also  proposing  to  alter 
the  performance  requirements  for  the 
dynamic  compliance  test  option  due  to 
the  proposal's  alteration  of  the  existing 
head  restraint  height  requirements.  The 
current  dynamic  test  accelerates  a  seat 
loaded  with  a  95th  percentile  dummy  to 
an  8g  half  sine  acceleration  pulse  over 


80  ms.  In  order  to  pass  this  test,  the 
dununy  neck  must  not  rotate  rearward 
with  respect  to  the  torso  more  than  45 
degrees.  The  45  degree  performance 
limit  was  developed  such  that  a  700  mm 
(27.5  inch)  high  head  restraint  would 
pass  the  dynamic  test. 


The  proposal  also  alters  the 
specifications  for  one  aspect  of  the 
seating  procedxue  for  the  dynamic  test. 
Standard  202  ciurently  specifies  that  the 
test  device  shall  be  seciued  by  a  Type 
1  seat  belt  in  the  design  seating  position 
of  each  designated  seating  position  with 
a  head  restraint.  The  proposal  changes 
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this  requirement  by  substituting  a  Type 
2  seat  belt  for  a  Type  1.  This  change  is 
being  instituted  to  more  acciuately 
reflect  current  requirements  for  the 
installation  of  Type  2  belts  in  outboard 
seating  positions. 

If  the  agency's  proposal  did  not  alter 
the  dummy  head  rotation  requirement, 
manufactiuers  could  pass  the  standard 
using  the  dynamic  test  with  700  mm 
(27.5  inch)  high  head  restraints  even 
though  the  new  proposed  minimum 
height  requirement  is  750  mm  (29.5 
inches).  To  avoid  this,  we  are  proposing 
to  alter  the  dynamic  test  procedure  and 
injury  criteria  for  front  outboard  seating 
positions  so  that  when  the  95th 
percentile  male  test  dimuny  is  used, 
only  head  restraints  at  least  800  mm 
(31.5  inches)  high  with  a  maximum  50 
mm  (2  inch)  backset  could  pass.  We  are 
^  also  proposing  requirements  using  a 
50th  percentile  male  test  dummy  at  all 
outboard  seating  positions. 

In  their  comments  to  the  agencies 
1996  Technical  Report  discussed  in 
Section  n.B,  Volvo  favored  the 
elimination  of  the  djmamic  test  option. 
It  believed  that  there  was  insufficient 
knowledge  about  injiuy  mechanisms 
and  that  test  dummies  needed  to  be 
improved.  However,  Volvo  has 
developed  a  seat  design  to  specifically 
reduce  whiplash  injuries,  indicating 
that  it  beUeves  that  it  has  enough 
knowledge  to  change  the  way  it  designs 
seats.  In  their  comments  to  the 
Technical  Report,  Chalmers  supported  a 
dynamic  test  using  either  a  BioRID  or 
Hybrid  HI  diunmy  and  suggested  that 
the  Neck  Injiuy  Criterion  (NIC)  be  used 
to  evaluate  performance.  Chalmers  also 


believes  a  dynamic  test  procedure  is 
needed  to  measiue  the  performance  of 
active  head  restraints. 

There  are  several  reasons  why  the 
agency  does  not  wish  to  eliminate  the 
dynamic  compliance  option.  Some  of 
these  became  apparent  when  NHTSA 
proposed  deleting  this  option  in  1995. 
In  October  1995,  under  tiie  "Regulatory 
Reinvention  Initiative,"  the  agency 
published  an  NPRM  which  proposed  to 
eliminate  the  dynamic  options  because 
it  believed  neither  manufacturers  nor 
the  agency  used  this  option  to 
determine  compliance.  Comments  on 
the  Reinvention  NPRM  by  vehicle 
manufactiirers  favored  deleting  the 
options,  but  Advocates  and  recreational 
vehicle  (RV)  manufactxu«rs  and  a  seat 
suppUer  opposed  the  deletion  because  it 
would  limit  comphance  options. 

nHS  wanted  to  keep  the  dynamic  test 
because  not  having  it  might  limit  the 
development  of  active  head  restraint 
systems  designed  to  deploy  upon  rear 
impact.  For  example,  as  noted  above, 
the  Saab  9-5  is  equipped  with  active 
head  restraints  which  operate  by  use  of 
a  lever.  I''  We  measured  a  head  restraint 
in  a  MY  1999  model  9-5  to  determine 
its  height  and  backset.  It  meets  the 
ciuxent  height  requirement  by  95  mm 
(3.8  inches).  Therefore,  there  is  no  need 
for  the  manufacturer  to  certify  to  the 
ciuxent  dynamic  compliance  option. 
However,  the  ciurent  design  would  not 
meet  the  requirements  in  diis  proposal 
by  6  mm  (0.3  inches).  However,  if  the 
proposed  requirements  were  in  place, 
the  manufacturer  could  choose  to  certify 
to  the  dynamic  compliance  option. 

NHTSA  believes  that  the  dynamic  test 
option  should  be  retained  and 


upgraded.  The  dynamic  test  option 
provides  the  means  to  assess  the  many 
seat  design  parameters  which  affect 
whiplash  reduction.  However,  as  it  is 
clear  that  limiting  hjrperextension  alone 
does  not  prevent  whiplash  injury,  the 
agency  proposes  to  modify  the  dynamic 
test  procediue  by  adopting  new 
performance  values  of  relative  head-to- 
torso  rearward  rotation  for  determining 
compliance  with  Standard  202.  The 
proposed  performance  requirement  for 
front  seating  positions  is  a  mayimnin  of 
12  degrees  of  relative  head-to-torso 
rotation  with  the  50th  percentile 
dummy  and  a  maximum  of  20  degrees 
of  head-to-torso  rotation  with  a  95th 
percentile  diunmy.  For  rear  seating 
positions  no  more  than  12  degrees  of 
head-to-torso  rotation  is  permissible 
with  a  50th  percentile  dummy  as  the 
measurement  device.  The  current 
standard  allows  head-to-torso  rotation  of 
45  degrees  with  a  95th  percentile 
dummy  for  the  front  seating  positions 
and  does  not  regulate  the  rear  seating 
positions. 

The  proposed  values  were  selected  to 
be  consistent  with  the  height  and 
backset  requirements  in  the  proposed 
static  compliance  option.  The  head 
restraints  would  need  to  comply  at  any 
position  of  height  and  backset 
adjustment  when  the  50th  percentile 
dummy  is  used  in  the  front  and  rear 
seats.  The  manu&cturer.  would  have  the 
option  of  selecting  a  single  height 
position  for  the  95th  percentile  dummy 
in  the  front  seats.  The  key  testing 
parameters  associated  with  each  seating 
position  are  shown  in  Table  3. 


Table  3.— Proposed  Testing  Parameters  for  Each  Seating  Position  for  the  Dynamic  Compliance  Option 


Seating  position 

Dummy  size 

Rotation 
limit  (deg.) 

Head  restraint  fMljust- 
ment 

Backset 

Height 

Front 

50th  male 

~ 

t2 
20 
12 

Any  

Any  

Any  

Any 

One* 

Any 

Front 

95th  male 

Rear 

50th  male  

•Position  selected  at  ttie  manufacturer's  option. 

1 

The  criteria  were  developed  primarily 
through  sled  testing  of  a  modified 
production  vehicle  seat.  A  preliminary 
report  on  the  experimental  results  is 
avsulable  in  the  docket  for  this  notice. 
The  seat  used  was  not  optimized  to 
limit  head  rotation,  but  was  modified  to 


"The  Saab  active  head  restraint  is  purely 
mechanical.  When  the  vehicle  is  struck  from  the 
rear  (at  speeds  equivalent  to  16  km/h  or  greater  in 
a  crash  involving  a  barrier),  the  driver  and  front  seat 
passenger's  bodies  move  rearward  into  the  seat 


allow  positioning  of  the  head  restraint 
to  specified  locations  and  stiffened  to 
eliminate  seat  back  rotation  with  respect 
to  the  seat  base.  Stiffening  of  the  seat 
back  was  believed  to  create  a  worst  case 
situation  for  head  rotation.  Table  4 
shows  the  rearward  angular  head-to- 


cushion.  A  padded  pressure  plate  is  moved 
rearward  as  a  result,  and  through  a  linkage  moves 
the  head  restraint  upwards  and  forward  to  support 
the  head.  The  precise  activation  of  the  system  is 
determined  by  the  force  with  which  the  driver  or 


torso  rotation  of  a  50th  and  95th 
percentile  Hybrid  III  dummy  when 
exposed  to  a  sled  acceleration  such  that 
the  change  in  velocity  was  about  20 — 
25  percent  greater  than  that  in  both  the 
current  and  proposed  regulation. 
Rotation  was  not  measiued  beyond  200 


passenger's  back  is  propelled  against  the  backrest, 
the  magnitude  of  the  crash  forces  and  the 
occupant's  weight. 
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milliseconds  because  the  diunmy  torso 
has  rebounded  away  from  the  seat  at 
that  point  in  time.  The  backset  values 


listed  were  as  measured  by  the  ICBC 
device  prior  to  testing. 


Table  4.— 50th  and  95th  Percentile  Male  Hybrid  Ml  Dummy  Maximum  Head-toTorso  Rotation  (deg.)  as  a 

Function  of  Head  Restraint  Backset  and  Height 


Backset 

Height 

0  mm  (0  in.) 

50  mm  (2  in.) 

100  mm  (4  in.) 

50th 

95th 

SOlh 

95th 

SOlh 

95lh 

750  mm  (29  5  In  )     

11 
•13 

•25 
•20 

18 
23 

45 
34 

41 
44 

61 

800  mm  (31.5  in.)  - 

56 

•Maximum  value  prior  to  200  ms  after  start  of  acceleration. 


The  sled  test  data  for  the  50th 
percentile  dummy  show  that  the  750 
nun  (29.5  inches)  high  head  restraint 
had  lower  head  rotation  than  the  800 
mm  (31.5  inches)  high  restraint.  This 
may  have  been  because  of  the  shape  of 
the  head  restraint  caused  the  dummy 
head  to  contact  the  head  restraint  above 
the  rearmost  portion  of  the  head.  Thus, 
the  tested  head  restraint  was  more 
optimally  fit  to  the  50th  percentile 
dummy  head  when  positioned  at  a 
height  of  750  mm  (29.5  inches).  This 
phenomenon  illustrates  why  the 
proposed  regulation  would  also  specify 
the  use  of  a  95th  percentile  male 
dummy.  If  only  the  50th  dummy  were 
specified,  complying  head  restraints 
could  have  heights  of  no  more  than  750 
mm  (29.5  inches).  This  would  be 
inconsistent  with  the  static  height 
requirement  of  800  mm  (31.5  inches)  for 
front  seats.  The  agency  believes  that 
comphance  with  performance 
requirements  with  both  the  50th  and 
95th  percentile  dummies  is  needed  to 
assiire  that  all  occupants  in  the  front 
seating  positions  up  to  and  including 
the  tallest  are  protected.  To  be 
consistent  with  the  rear  seat  static 
requirement,  where  only  a  minimum 
height  of  750  mm  (29.5  inches)  required, 
only  the  50th  percentile  dimmiy  is 
specified  for  rear  seat  dyiiamic 
comphance. 

Based  on  the  sled  testing,  the  agency 
believes  that  head  restraints  800  mm 
(31.5  inches)  high  with  a  backset  of  50 
mm  (2  inches)  could  restrict  head-to- 
torso  rearward  rotation  of  a  95th 
percentile  dimuny  to  20  degrees  in  the 
proposed  dynamic  test.  Similarly,  head 
restraint  at  least  750  mm  (29.5  inch) 
high  with  a  50  mm  (2  inch)  backset 
could  restrict  head-to-torso  rearward 
rotation  of  a  50th  percentile  dummy  to 
12  degrees.  The  proposed  performance 
values  are  as  shown  in  Table  3. 

In  selecting  performance  criteria  for 
the  dynamic  compliance  option,  the 
agency's  goal  was  to  provide  a  level  of 
safety  similar  to  that  provided  by  the 


static  requirements  and  provide  a 
method  of  compliance  appropriate  for 
both  static  and  active  head  restraint 
designs.  Although  the  modified  seat 
tested  by  the  agency  had  greater  head- 
to-torso  rotation  than  the  proposed 
performance  values  in  some  of  the  head 
restraint  positions  that  are  proposed  for 
the  static  compliance  option,  the  agency 
believes  these  test  data  provide  insight 
into  the  worst  case  head-to-torso 
rotation  at  each  head  restraint  position 
tested.  As  stated  above,  this  was 
partially  due  to  the  rigid  natuite  of  the 
seat  back,  which  provided  very  firm 
restraint  to  the  diunmy  torso  and 
therefore  accentuated  the  effect  of  any 
gap  between  the  dummy  head  and  the 
head  restraint.  It  was  also  due  to  the 
sled  pulse  velocity  change  being  20-25 
percent  greater  than  the  target  of  17.3 
kph  in  about  the  same  time  period. 
Finally,  the  method  used  to  attach  the 
head  restraint  to  the  seat  back,  which  in 
some  situations  allowed  significant 
movement  of  the  head  restraint  when  in 
contact  with  the  dummy  head,  added  to 
head-to-torso  rotation.  As  an  example  of 
this  movement,  when  the  95th  male 
dummy  was  tested  at  the  800  mm  (31.5 
inch)  high  and  50  mm  (2  inch)  backset 
head  restraint  position,  the  dimuny 
head  rotated  an  additional  10  degrees 
after  the  head  restraint  began  to  deform 
due  to  contact  with  the  dimuny  head.  A 
similar  situation  occurred  at  the  750 
mm  (29.5  inch)  high  and  50  mm  (2  inch) 
backset  head  restraint  position  when  the 
50th  percentile  diunmy  was  tested. 
Therefore,  the  agency  believes  that  it 
would  be  practicable  for  manufacturers 
to  achieve  head-to-torso  rotations  below 
those  proposed  when  tested  within  the 
proposed  acceleration  corridor. 

Tne  agency  plans  to  perform 
additional  sled  tests  before  the 
publication  of  the  final  rule  to  assure 
that  the  head  rotation  performance 
values  selected  are  appropriate. 

The  agency  considered  performance 
criteria  other  than  head  rotation  for  the 
dynamic  compliance  options.  These 


included  Nij,  which  is  a  combination  of 
upper  neck  moments  and  forces 
introduced  in  the  Advanced  Air  Bag 
Rulemaidng  pocket  NHTSA-98-4405); 
NIC,  which  was  developed  by  Chalmers 
University  and  has  been  used  by  IIHS  in 
testing  active  head  restraints;  and 
individual  values  of  force,  moment  and 
acceleration.  In  the  absence  of  generally 
accepted  injury  criteria  specifically 
applicable  to  whipleish  injuries,  the 
agency  must  still  assume  that  a  head 
restraint's  abihty  to  prevent  whiplash  is 
primarily  due  to  its  ability  to  prevent 
the  rearward  translation  and  rotation  of 
the  occupant's  head  with  respect  to  the 
torso.  The  sled  tests  showed  that 
rearward  head  rotation  seemed  to 
correlate  to  head  restraint  position. 
Other  biomechnics  researchers  have 
found  a  similar  correlation  and  used 
head-to-torso  rotations  for  the 
evaluation  of  whiplash  injury.^*  Such  a 
correlation  indicates  there  are  similar 
safety  benefits  between  the  dynamic  and 
static  requirements  of  the  proposed 
regidation.  The  agency  is  willing  to 
reconsider  the  dynamic  performance 
criteria  when  more  advanced  whiplash 
injury  criteria  become  available. 
The  agency  requests  comments  on: 

27.  Are  the  performance  criteria  and  values 
tentatively  selected  for  the  dynamic 
performance  option  the  most  appropriate 
criteria  and  values? 

28.  Should  a  limit  also  be  placed  on 
forward  head  rotation  or  neck  loading  so  that 
any  potential  negative  effects  of  active  head 
restraints  would  be  minimized? 

In  the  current  standard  the  dynamic 
test  procedure  specifies  only  a  95th 
percentile  diunmy,  but  not  the  specific 
type.  This  proposal  rectifies  this 
ambiguity  by  proposing  the  use  of  the 
Hybrid  ID  50th  and  95th  percentile 
dmnmy.  The  95th  percentile  male 
dummy  is  not  currently  incorporated  in 
49  CFR  Part  572,  Anthropomorphic  Test 


>^Geigl  et  al.  (1994)  The  Movement  of  Head  and 
Cervical  Spine  During  Rear-«nd  Impact.  IRCXDBI,  pp 
127-137. 
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Devices.  However,  we  anticipate  issuing 
an  NPRM  to  incorporate  this  dummy 
into  49  CFR  Part  572  within  12  to  18 
months,  which  will  probably  be  several 
years  prior  to  the  proposed  effective 
date  of  the  upgraded  Standard  202. 

The  positioning  procedure  for  the 
95th  Hybrid  III  dummy  is  essentially  the 
same  as  for  the  50th  Hybrid  III  except 
for  the  positioning  of  dummy's  H-point 
in  reference  to  the  seat  H-point.  The 
offset  specified  is  9  mm  (0.35  inches) 
above  and  15  mm  (0.60  inches)  forward 
of  the  seat  H-point. 

NHTSA  is  aware  of  criticism  that  the 
50th  percentile  Hybrid  m  neck  lacks 
sufficient  biofidelity  to  be  a  useful  tool 
for  rear  impact  testing  and,  since  it  is 
likely  to  be  very  similar  in  design,  the 
same  criticism  could  be  extended  to  the 
95th  percentile  dummy  neck.  NHTSA  is 
also  aware  of  a  newly  developed  test 
device,  BioRID.ie  which  purports  to 
more  accurately  models  die  human 
neck,  and  of  a  recent  paper  by  Ford 
(SAE  973342)  which  argues  that  the 
50th  percentile  Hybrid  III  neck  is 
sufficiently  biofidelic  in  the  rearward 
direction.  The  agency  is  likely  to  revisit 
both  the  dynamic  performance  values 
and  the  proposed  test  device  as  more 
advanced  dummies  are  developed  and 
as  injury  criteria  based  on  human 
studies  achieve  broader  consensus.  The 


agency  would  like  commenters  to 
address  the  following  issues  related  to 
the  test  dummy  selected  for  the 
dynamic  compliance  option: 

29.  Should  the  agency  consider  the  use  of 
the  5th  percentile  female  in  addition  to  the 
50th  and  95th  percentile  male  dummies  in 
the  dynamic  test  or  is  it  reasonable  to  assume 
that  designs  which  are  adequate  for  the  50th 
and  95th  males  will  be  adequate  for  the  5th 
female? 

30.  Which  advanced  dummy  neck  designs 
should  be  considered  for  future  use  in  the 
dynamic  test  and  are  they  likely  to  be 
available  prior  to  the  effective  date  of  the 
proposal? 

Currently,  the  djmamic  compliance 
test  option  requires  only  that  the  head 
rotation  criteria  be  met.  The  agency  is 
now  proposing  that,  in  addition  to  head 
rotation,  a  Head  Injury  Criterion  (HIC) 
(15  ms)  limit  of  150  must  not  be 
exceeded.  We  are  proposing  a  15  ms 
HIC  window  to  be  consistent  with  the 
new  HIC  criterion  in  Standard  208.  The 
HIC  level  of  150  is  associated  with  a  1.1 
to  4.3  percent  probabiUty  of  moderate 
(MAIS  2+)  head  injury.  It  is  the  agency's 
view  that  inclusion  of  this  requirement 
would  serve  as  an  equivalent  to  the  80g 
energy  absorption  Umit  found  in  the 
static  test  option. 

NHTSA  has  tentatively  concluded 
that  the  addition  of  the  HIC  requirement 


to  the  dynamic  comphance  option 
would  not  place  an  undue  burden  on 
manufacturers  while  ensuring  that  head 
restraints  certified  to  this  option  have 
adequate  impact  absorption 
characteristics.  The  HIC  values 
measured  in  sled  testing  of  a  modified 
production  vehicle  seat  are  shown  in 
Table  5.  The  greatest  HIC  value  in  Table 
5  is  for  the  50th  percentile  dummy  with 
a  head  restraint  position  of  50  mm  (2 
inches)  of  backset  and  750  mm  (29.5 
inches)  of  height.  This  HIC  of  157 
exceeds  the  proposed  limit  of  150. 
However,  the  sled  pulse  for  this  test  had 
a  velocity  change  of  4.3  kph  (25  percent) 
greater  than  the  proposed  velocity 
change  of  17.3  kph  and,  as  mentioned 
previously  the  head  restraint  was  not 
optimized  in  any  way.  The  agency 
believes  that  for  a  more  optimally 
designed  head  restraint  tested  within 
the  proposed  acceleration  corridor  the 
150  HIC  limit  can  be  met  without  great 
difficulty  and  is  needed  to  provide 
assurance  that  head  restraints  will  be 
sufficiently  padded. 

31.  The  agency  solicits  comments  on  the 
proposed  HIC  15  limit  of  150.  Should  a 
different  upper  limit  be  specified?  Should  a 
36  ms  window  be  used?  If  so,  should  the 
maximum  allowable  HIC  value  be  increased? 


Table  5.— 50th  and  95th  Percentile  Male  Hybrid  III  Dummy  Maximum  Head-to-Torso  Rotation  (deg  )  as  a 

Function  of  Head  Restraint  Backset  and  Height 


Backset 

Height 

0  mm  (0  in.) 

50  mm  (2  in.) 

100  mm  (4  in.) 

50th 

95th 

50th 

95th 

50th 

95th 

750  mm  (29.5  in.) 

11 
•13 

•25 

•20 

18 
23 

45 
34 

41 
44 

800  mm  (31.5  In.)  

61 

56 

The  agency  believes  that  head 
restraints  certified  to  the  dynamic 
compliance  option  should  also  be 
required  to  meet  the  head  restraint 
width  provisions  proposed  for  the  static 
test.  These  provisions  require  that  head 
restraints  be  at  least  170  mm  (6.7 
inches)  wide  on  single  seats  and  254 
mm  (10  inches)  wide  on  bench  seats. 
The  agency  notes  that  because  the 
motion  of  the  sled  used  in  the  dj^namic 
test  is  unimodal — in  a  single 
longitudinal  direction — the  proposed 
test  would  not  address  the  performance 
of  head  restraints  in  off-axis  impacts. 


'*BioRID  stands  for  Biofidelic  Rear  Impact 
Dummy.  It  was  developed  by  a  consortium  of 
Chalmers  University  of  Technology  in  Sweden, 
Autoliv,  Saab  and  Volvo  to  help  safety  engineers 
evaluate  the  relative  motion  of  the  head  and  torso 


The  proposed  width  requirements  are 
the  only  dimensional  criteria  offered  for 
inclusion  in  the  dynamic  test  option. 
The  agency  believes  that  the  gap  limits 
proposed  in  the  static  test  option  are  not 
necessary,  as  head  rotation  limits  would 
be  exceeded  if  gap  sizes  were  excessive. 
NHTSA  is,  however,  soliciting 
comments  relating  to  certain  aspects  of 
the  proposed  dynamic  test  option: 

32.  Is  the  head  restraint  width  requirement 
appropriate  for  the  dynamic  compliance 
option?  Should  any  of  the  other  dimensional 
requirements  used  in  the  static  test  option  be 
inserted  into  the  dynamic  test  requirements? 


in  rear  crashes.  BioRID  has  a  flexible  spine  with  24 
vertebra-like  segments,  the  same  number  as  in  the 
human  spine.  It  has  joints  that  allow  for  forward 
and  backward  movement  of  the  head,  and  integrates 
spring-loaded  cables  that  simulate  the  action  of 


V.  Interim  Compliance  Options  Before 
Upgraded  Requirements  Become 
Mandatory 

The  August  13.  1997  petition 
submitted  by  AAMA/AIAM  urged 
NHTSA  to  consider  compliance  with 
European  head  restraint  regulations  to 
be  functionally  equivalent  to 
compliance  with  the  current  Standard 
202.  There  are  three  European 
regulations  applicable  to  head 
restraints— EEC  96/3  7/EU,  promulgated 
by  the  European  Union,  and  ECE  17.05, 
and  ECE  25.04,  both  issued  by  the 
Economic  Commission  for  Europe.  Of 
these  three  regulations,  both  96/3 7/EU 


human  neck  muscles.  Its  spine  is  said  to  interact 
with  vehicle  seats  in  a  more  humanlike  way  than 
the  Hybrid  Hi's  rigid  spine.  Further,  its  neck  is 
capable  of  producing  the  S-shape  observed  in 
human  necks  during  rear  crashes. 
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and  ECE  17.05  are  applicable  to  seats 
and  seat  backs,  but  incorporate  the  head 
restraint  provisions  found  in  ECE  25. 
Each  establishes  a  performance 
requirement  for  energy  absorption 
which  is  slightly  more  stringent  than 
that  now  in  Standard  202.  Further,  the 
requirements  for  height,  allowable  gaps, 
rear  seat  head  restraints,  energy 
absorption  and  the  procedure  for 
rearward  displacement  testing  are 
identical  to  those  now  being  proposed 
by  NHTSA  for  incorporation  in 
Standard  202.  However,  the  agency's 
proposal  contains  backset  requirements 
and  adjustment  retention  lock 
provisions  not  found  in  the  European 
regulations  and  retains  the  existing 
minimum  width  provisions  currently 
incorporated  into  Standard  202.  The 
European  regulations  also  do  not 
contain  a  separate  width  requirement 
for  bench  seats  found  in  the  current 
version  of  Standard  202  and  specify  a 
slightly  smaller  TninimiiTn  width  for 
head  restraints  for  non-bench  seats. 

NHTSA's  policies  and  procedures  for 
evaluating  the  functional  equivalence  of 
foreign  safety  standards  are  contained  in 
Appendix  B  of  49  CFR  Part  553,  the 
agency's  rulemaking  procedures, 
published  in  the  Federal  Register  on 
May  13, 1998  (63  FR  26508).  Under  the 
policy  and  procedures  enunciated  in 
that  final  rule,  a  determination  by  this 
agency  that  a  foreign  standard  is 
functionally  equivalent  to  a  counterpart 
U.S.  standard  is  dependent  upon  this 
agency's  concluding  that  the  functional 
performance  or  safety  benefits 
associated  with  compliance  with  the 
foreign  standard  is  at  least  as  great  as 
those  associated  with  the  current  U.S. 
standard. 

The  first  step  in  the  procedures  is  the 
determination  of  whether  the  U.S. 
regulation  and  the  foreign  directive  are 
intended  to  address  the  same  safety 
problem.  In  the  instant  case,  ECE  25  and 
Standard  202  are  intended  to  address 
neck  and  other  injuries  to  occupants  in 
rear  impacts.  Having  identified  both 
standards  as  addressing  the  same  safety 
need,  the  agency  then  performed  further 
analysis. 

Under  the  agency's  procedures,  the 
next  step  in  evaluating  functional 
equivalence  is  a  comparison  of  the 
requirements,  test  conditions  and  test 
procedures  found  in  the  two  standards. 
If  the  differences  between  the  two 
standards  are  not  insignificant,  the  next 
step  involves  the  examination  of  the  real 
world  safety  data  to  examine  the  relative 
benefits  of  the  two  standards.  If  this 
safety  data  show  the  foreign  standard 
offers  greater  benefits,  the  agency  wiU 
begin  rulemaking  to  upgrade  the  U.S. 
standard  to  the  level  of  the  foreign 


standard  or  beyond.  If  the  real  world 
data  show  the  performance  of  the  two 
standards  to  be  equal,  the  agency  may 
initiate  rulemaking  to  add  the  foreign 
standard  as  an  alternative  means  of 
compliance. 

NHTSA  recognizes  that  the 
differences  in  requirements,  test 
conditions,  and  test  procedures  between 
the  U.S.  regulation  and  the  ECE  25  may 
have  safety  consequences.  Therefore, 
the  agency  must  make  some  effort  to 
compare  the  relative  benefits  and 
effectiveness  of  each  regulation.  The 
preferred  means  of  determining  if 
foreign  standard  produces  at  least  as 
much  benefit  are  real  world  crash  data 
from  some  vehicles  meeting  one 
standard  and  from  other  vehicles 
meeting  the  other  standard. 

When  an  attempt  was  made  to 
examine  crash  data  to  compare  the 
relative  benefits  of  Standard  202  and 
ECE  25,  NHTSA  determined  that  the 
crash  data  available  relating  to  the 
actual  performance  of  ECE  25  was  not 
sufficient  to  allow  the  agency  to  draw 
any  meaningful  conclusions.  Similarly, 
the  agency  has  determined  that  since 
ECE  25  and  Standard  202  compliance 
data  are  primarily  dimensional  in 
natiu«,  these  data  are  not  useful  in 
comparing  the  relative  safety  benefits  of 
each. 

Completion  of  this  initisd  phase  of 
data  analysis  placed  NHTSA  at  a  major 
decision  point  in  the  functional 
equivalence  process  (i.e.,  Are  there 
sufficient  data  to  assess  the  functional 
equivalency  of  the  two  standards?  U  not, 
could  additional  research  be  conducted 
to  generate  data?).  Rather  than 
embarking  on  a  research  program  of  its 
own,  the  agency  surveyed  existing 
biomedical  and  safety  research  to 
determine  if  this  information  could  be 
used  to  assess  the  relative  merits  of  ECE 
25  and  the  existing  provisions  of 
Standard  202. 

As  noted  above,  there  is  a  general 
consensus  in  the  safety  and  biomedical 
community  that  head  restraints  that  are 
both  higher  and  closer  to  the  head  offer 
increased  protection  against  whiplash 
injuries  in  rear  impacts.  ECE  25 
specifies  a  greater  minimum  height 
which  is  50  mm  (2  inches)  greater  than 
the  height  that  must  ciurently  be 
achieved  in  Standard  202.  That 
difference  suggests  that  compliance 
with  ECE  25  provides  greater  safety 
benefits  than  the  existing  provisions  of 
Standard  202.  Also,  the  maximum 
height  that  must  be  achieved  in  ECE  25 
is  100  mm  (4  inches)  greater  than  that 
required  by  Standard  202.  ECE  25 
differs  fit)m  the  existing  version  of 
Standard  202  in  ways  other  than  height 
requirements.  Standard  202  currently 


does  not  require  head  restraints  for  rear 
seating  positions  or  contain  any 
requirements  for  energy  absorption.  ECE 
25  contains  requirements  for  energy 
absorption  and  applies  to  head 
restraints  in  rear  seating  positions. 

Therefore,  the  agency  has  tentatively 
concluded  that  ECE  25  offers  greater 
safety  benefits  than  the  existing  version 
of  Standard  202  under  the  functional 
equivalence  process  defined  in  Part  553, 
Appendix  B.  Therefore,  the  agency  is 
proposing  that  in  the  period  between  90 
days  following  the  publication  of  any 
final  rule  that  is  derived  from  this 
proposal  and  the  first  occurrence  of 
September  1,  three  years  after 
publication  of  the  final  rule  (the  date  on 
which  new  cars  must  meet  the  upgraded 
Standard  202  requirements), 
manufactiuers  may  certify  their  vehicles 
using  the  existing  ECE  25  requirements, 
with  one  exception.  Standard  202  now 
requires  that  restraints  on  vehicles 
equipped  with  bench  seats  must  be  at 
least  254  nmi  (10  inches)  wide  and  other 
seats  must  have  head  restraints  that  are 
171  mm  (6.75  inches)  wide  while  ECE 
25  specify  a  170  mm  (6.70  inch) 
minimum  width  for  all  head  restraints. 
The  agency  has  tentatively  concluded 
that  the  continued  use  of  bench  and 
split  bench  seats  in  vehicles 
manufactured  for  the  U.S.  market  makes 
it  necessary  maintain  this  portion  of 
FMVSS  202. 

The  agency  is  not  simply  proposing 
that  compliance  with  ECE  25  be 
considered  to  be  the  equivalent  of 
compliance  with  the  existing  version  of 
Standard  202  but  is  also  proposing  an 
upgrade  to  Standard  202.  The  proposed 
upgrade  to  Standard  202  requires  the 
agency  to  make  a  second  functional 
equivalence  assessment  comparing  ECE 
25  to  the  new  Standard  202.  As  outUned 
above,  the  agency's  functional 
equivalence  assessment  in  this  case  has, 
due  to  the  lack  of  European  crash  and 
compliance  test  data,  focused  on 
existing  research  regarding  the 
performance  of  head  restraints  in 
reducing  whiplash  injuries. 

The  backset,  vertical  adjustment 
retention,  and  existing  bench  seat  head 
restraint  width  requirements  proposed 
for  the  upgrade  to  Standard  202  do  not 
have  coimterparts  in  the  European 
regulations.  In  performing  its  functional 
equivalence  assessment.  NHTSA  found 
that  current  research  indicates  that  these 
requirements  are  important  factors  in 
the  safety  performance  of  head 
restraints.  If  those  new  requirements 
were  adopted,  ECE  25  could  no  longer 
be  said  to  be  equivalent  to  the  upgraded 
Standard.  Accordingly,  we  are  not 
proposing  to  allow  compliance  with 


Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001  /  Proposed  Rules 


989 


ECE  25  as  an  option  after  the  upgraded 
requirements  go  into  effect. 

VI.  Benefits 

In  support  of  this  rulemaking  action, 
the  agency  has  prepared  a  Preliminary 
Economic  Assessment  (PEA)  which 
contains  a  thorough  analysis  of  both  the 
benefits  and  the  costs  of  the  changes 
this  document  proposes  for  Standard 
202.  The  analysis  contained  in  the  PEA 
estimates  that  full  implementation  of 
the  proposed  changes  would  result  in, 
on  an  annual  basis,  9,575  fewer 
whiplash  injuries  for  front  seat 
occupants  and  4,672  fewer  whiplash 
injiuies  for  rear  seat  occupants, 
providing  a  total  of  14,247  fewer 
whiplash  injuries  for  both  front  and  rear 
seating  positions  in  rear  impacts. 

NHTSA  estimates  from  National 
Automotive  Sampling  System  (NASS) 
data  that,  between  1988  and  1996,  there 
were  805,581  occupants  with  whiplash 
injuries  (non-contact  AIS  1  neck 
injiuies)  aimually  in  the  outboard 
seating  positions  of  passenger  cars 
(PCs),  light  trucks,  and  vans  (LTVs)  in 
police  reported  and  luu^ported 
towaway  and  non-towaway  nonrollover 
impacts.  However,  since  the  agency 
believes  head  restraints  will  have  their 
greatest  effectiveness  in  rear  impacts, 
the  benefits  analysis  will  be  restricted  to 
that  crash  mode  only.  Based  on  this 
same  1988  to  1996  NASS  data,  the 
average  number  of  whiplash  injuries  in 
rear  impacts  annually  was  272,088.  The 
number  of  vehicles  with  head  restraints 
in  the  rear  outboard  seats  has  increased 
dramatically  over  the  last  several  years. 
An  estimated  41  percent  of  the  MY  1999 
fleet  have  rear  seat  head  restraints  and 
20  percent  have  no  rear  seat.  Because  of 
the  increase  in  the  numbers  of  rear  seat 
head  restraints,  it  is  estimated  that  for 
the  1999  model  year  the  total 
population  of  whiplash  injiu^s  will  be 
270,815  (251,035  front  seat  occupant 
injiuies  and  19,780  rear  seat  occupant 
injuries). 


The  average  economic  cost  (excluding 
property  damage)  of  a  whiplash  injury 
in  a  rear  impact,  in  1998  dollars,  is 
estimated  to  be  $6,485,  resulting  in  a 
total  annual  cost  of  approximately  $1.75 
billion  for  272,088  whiplash  injuries. 
The  $6,485  estimate  is  based  on  the 
assumption  that  the  maximum  injury 
per  occupant  is  an  AIS  1  injury.  "The 
agency  believes  that  this  is  a  reasonable 
assumption  because  very  few  occupants 
in  the  rear  impact  crashes  used  to 
develop  our  estimate  had  injuries  higher 
than  AIS  1.  Further,  in  such  impacts,  a 
whiplash  injury  is  likely  to  be  the  most 
costly  AIS  1  injury  and  the  longest 
lasting  one. 

The  characteristics  of  adjustable  head 
restraints  and  their  use  have  changed  as 
well.  A  1982  survey  of  adjustable  head 
restraints  indicated  that  at  the  lowest 
position  in  the  range  of  adjustment,  the 
lowest  head  restraint  was  635  mm  (25 
inches)  high.  In  a  survey  conducted  for 
this  rulemaking,  the  agency  determined 
that,  at  the  lowest  position  of 
adjustment,  the  lowest  head  restraint 
observed  had  a  height  of  712  mm  (28 
inches).  Therefore,  the  lowest 
adjustment  height  for  these  restraints 
has  increased  by  three  inches. 
Examination  of  survey  data  for  the 
highest  position  of  adjustment  indicates 
that  adjustable  head  restraints  are  also 
40  mm  (1.6  inches)  higher  now  at  the 
uppermost  range  of  adjustment  than 
they  were  in  1982.  At  the  lowest 
observed  position,  contemporary 
adjustable  restraints  are  now  13  mm  (.5 
inches)  lower  than  integral  restraints 
observed  in  1982. 

Adjustable  restraints  are  not  only 
higher  now  than  they  were  in  1982,  but 
they  are  also  more  likely  to  be  properly 
adjusted.  While  the  majority  of 
adjustable  head  restraints  are  still  not 
properly  adjusted,  agency  data  indicates 
that  47  percent  of  current  head 
restraints  are  properly  positioned  as 
opposed  to  27  percent  in  1982. 

The  agency  believes  that  about  30 
percent  of  all  occupants  involved  in 


towaway  rear  impacts  receive  a 
whiplash  injury.  However,  injury  rates 
do  not  appear  to  vary  significantly 
between  integral  and  adjustable  head 
restraints.  The  changes  in  head  restraint 
configurations  and  use  discussed  above 
may  explain  why.  The  data  available  for 
front  and  rear  head  restraints  combined 
are  not  sufficient  to  make  statistically 
valid  comparisons  between  restraint  and 
vehicle  types.  This  data  indicated  that 
'"the  average  whiplash  injury  rate  for 
passenger  cars  with  integral  head 
restraints  (31.75  per  hundred  occupants 
in  towaway  rear  impacts)  was  higher 
than  the  whiplash  injury  rate  (27.99  per 
hundred)  for  adjustable  head  restraints. 
For  LTVs,  the  data  indicated  that  the 
average  whiplash  rate  (30.57  per 
hundred)  for  adjustable  head  restraints 
was  slightly  higher  than  the  whiplash 
injury  rate  (30.53  per  hundred)  for 
integral  bead  restraints.  Comparing 
integral  restraints  by  vehicle  type  shows 
that  the  injury  rate  for  cars  (31.75  per 
hundred)  exceeds  that  for  trucks  (30.53 
per  hundred)  while  for  adjustable  head 
restraints,  the  rate  for  cars  is  lower 
(27.99  per  hundred)  than  it  is  for  trucks 
(30.57  per  hundred). 

Two  sets  of  data  were  statisticlally 
significant  for  fitjnt  occupants  only  and 
indicate  that  integral  restraints  are 
performing  differently  in  cars  and  trucks 
and  in  trucks  depending  on  occupant 
height.  For  shorter  occupants  of  front 
outboard  seats,  the  injury  rate  for  trucks 
with  integral  restraints  was  much  lower 
(17.14  per  hundred)  than  the  rate  for 
cars  (37.94  per  hundred).  When 
comparing  short  drivers  with  taller 
drivers  in  trucks  with  integral  restraints, 
the  taller  drivers  were  injured  at  a  much 
greater  rate  (56.71  pet  hundred)  than  the 
shorter  (17.14  per  hundred).  This  may 
indicate  that  integral  head  restraints  in 
trucks  are  better  positioned  to  perform 
well  in  preventing  injury  to  short 
drivers  and  not  as  well  in  protecting  tall 
drivers.  Estimates  of  annual  whiplash 
injury  rates  by  vehicle  and  restraint  type 
are  shown  in  Table  6. 


Table  6.— Whipuvsh  Rates  for  Nonrollover  Rear  Impacts  1988-1996  NASS  Annualized  Data  in  Towaway 

Crashes 


Front  and  Back  OuttKMrd  Occupants 


Vehide  Type: 

Car  

Truck 

Head  Restraint  Type: 

Integral  

Adjustat>ie  


Integral 
31.75 
30.53 
Car 
31.75 
27.99 


Adjustable 
27.99 
30.57 
Tnx*: 
30.53 
30.57 


Front  OuttxMrd  Only 


Vehicle  Type: 
Car 


Occupant  Height: 
Short 


Integral 
37.94 


Adjustable 
31.00 
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Table  6.— Whiplash  Rates  for  Nonrollover  Rear  Impacts  1988-1996  NASS  Annualized  Data  in  Towaway 

Crashes— Continued 


Car 

Vehicle  Type: 

Car 

Car 

VehideType: 

Truck 

Truck 

Vehcie  Type: 

Truck  

Truck 

Head  Restraint  Type: 

Integral  

Integral 

Adjustable 

Adjustable  


Tall 

Head  Restraint  Type: 

Integral  

Adjustable  

Occupant  Heigtit: 

Short 

Tall  

Head  Restraint  Type: 

Integral  

Adjustable  

Occupant  Height 

Short 

Tall  

Short 

Tan  


35.72 

28.04 

Short 

Tall 

37.94 

35.72 

31.00 

28.04 

Integral 

Adjustable 

17.14 

20.65 

56.71 

30.19 

Short 

Tall: 

17.14 

•56.71 

20.65 

30.19 

Car 

Tmck 

37.94 

•17.14 

35.72 

56.71 

31.00 

20.65 

28.04 

30.19 

•  Difference  is  significant  at  0.05. 


NHTSA  estimates  that  the  present 
fleet  of  vehicles  has  an  average  front 
seat  outboard  head  restraint  maximum 
height  of  768  mm  (30.2  inches),  which 
is  32  mm  (1.3  inches)  less  than  the 
proposed  minimum  height  capability  of 
800  mm  (31.5  inches).  As  outlined  in 
the  PEA,  the  agency  believes  that  raising 
the  height  of  the  front  seat  outboard 
head  restraint  from  the  present  average 
to  800  mm  (31.5  inches)  will  result  in 
a  1.1  percentage  point  increase  in 
effectiveness  for  all  rear  impact  injuries 
and  a  1.83  percentage  point  increase  for 
whiplash  injuries  alone. 

In  examining  the  effectiveness  of  the 
proposed  changes,  the  agency 
considered  the  differences  between 
integral  and  adjustable  bead  restraints. 
For  integral  head  restraints  and  those 
adjustable  head  restraints  properly 
adjusted  in  the  fully  up  position  (which 
the  agency  estimates  would  be  53 
percent  of  such  restraints),  the  average 
increase  in  effectiveness  would  be  a 
1.68  percentage  points.  For  the 
remaining  percentage  of  adjustable  head 
restraints,  the  47  percent  that  would  be 
adjusted  in  the  lowest  adjustment 
position,  we  estimated  that  the 
proposed  minimum  height  of  750  mm 
(29.5  inches)  woiUd  result  in  a  3.50 
percentage  point  increase  in 
effectiveness  for  all  rear  impact  injuries 
and  5.83  percentage  point  increase  in 
effectiveness  for  whiplash  injuries. 

Calculating  the  benefits  of  the 
proposed  requirements  for  rear  seat 
head  restraints  poses  several  challenges. 
The  baseline  heights  of  rear  seats  are 
different  than  those  of  front  seats.  In 
addition,  rear  seats  are  less  fr^uently 
occupied.  When  they  are  occupied,  the 
occupant  is  often  a  child.  The  present 
fleet  also  includes  vehicles  with  and 
without  rear  seat  head  restraints. 

Agency  survey  data  indicate  that,  in 
vehicles  with  rear  seat  head  restraints, 
the  average  lowest  head  restraint  height 


is  653  mm  (25.7  inches),  which  is  97 
mm  (3.8  inches)  lower  than  the 
proposed  minimum  height  of  750  mm 
(29.5  inches).  In  models  with  rear  seat 
adjustable  head  restraints,  the  average 
head  restraint  height  is  655  mm  (25.8 
inches)  and  the  average  seatback  height 
in  vehicles  without  rear  seat  head 
restraints  is  650  mm  (25.6  inches).  As 
outlined  in  the  PEA,  an  increase  in  head 
restraint  height  from  25.7  inches  to  the 
29.5  inches  for  front  seats  would 
increase  effectiveness  by  12.35 
percentage  points.  After  correcting  for 
the  different  occupancy  rates  and 
occupant  heights  in  rear  seats,  the 
average  effectiveness  for  the  rear  seat 
would  be  13  percent. 

Taking  into  account  the  differing 
degrees  of  effectiveness  for  each  type  of 
head  restraint  available  for  front  seat 
occupants,  i.e.,  integral,  adjustable  in 
the  highest  position,  and  adjustable  in 
the  lowest  position,  the  agency 
estimates  that  the  increase  in  minimum 
head  restraint  height  for  integral  head 
restraints  would  result  in  1,588  fewer 
injuries  per  year.  For  adjustable  head 
restraints  adjusted  to  the  highest 
position,  it  is  anticipated  that  the 
proposed  increase  in  minimum  height 
would  residt  in  1,959  fewer  front  seat 
occupant  injuries  per  year.  Reductions 
in  injuries  for  adjustable  head  restraints 
in  the  lowest  position  would  be  6,028 
iront  seat  occupant  injtuies  annually. 
The  total  reduction  in  injiiries 
attributable  to  the  proposed  front  seat 
head  restraint  requirements  would  be 
9,575  fewer  injimes  per  year. 

For  the  rear  seat,  tne  proposed  head 
restraint  requirement,  which  would 
require  head  restraints  to  be  installed  at 
locations  where  they  were  not 
previously  required,  would  result  in 
4,642  fewer  injuries  per  year. 

Adding  the  oenefits  frt)m  the  rear  seat 
requirements  to  those  calculated  for  the 
front  seat  results  in  rear  impact  crashes 


alone  a  total  reduction  of  14,247 
whiplash  injuries  each  year. 

The  agency  has  not  prepared  an 
analysis  of  the  potential  benefits  of  two 
other  new  requirements  contained  in 
this  proposal — the  backset  requirement 
and  the  adjustment  lock  requirement.  It 
should  be  noted  that  while  there  is  a 
general  consensus  among  safety 
researchers  that  a  smaller  backset  will 
residt  in  a  reduction  of  injimes,  NHTSA 
has  not  yet  developed  a  methodology  for 
quantitatively  assessing  this  benefit. 
Similarly,  the  benefits  of  adding  a 
lieight  locking  requirement  have  also 
not  been  calculated.  The  agency  has  not 
determined  how  many  vehicles  in  the 
current  fleet  have  height  locks  for  their 
head  restraints.  Therefore,  a  baseline  for 
calculating  benefits  has  not  been 
developed.  Further,  the  benefits  of  such 
locks  will  depend  entirely  on  the  rate  at 
which  they  are  employed.  As  NHTSA 
does  not  have  access  to  such  data  at  this 
time,  no  estimation  of  the  benefits  of  the 
height  lock  requirement  has  been 
prepared. 

vn.  Costs 

In  estimating  the  costs  of  the 
proposed  requirements,  the  agency 
relied  on  a  1992  NHTSA  tear  down 
study  of  a  variety  of  vehicles.  As 
outlined  in  the  PEA,  this  study,  adjusted 
to  1998  dollar  values,  revealed  that  the 
sales  weighted  average  cost  of  integral 
head  restraints  is  $30.12  per  restraint. 
The  same  analysis  applied  to  adjustable 
head  restraints  indicated  an  average  cost 
of  $29.13  per  restraint.  The  average  cost 
for  both  adjustable  and  integral  is 
$29.44  per  restraint.  As  the  proposal 
contains  provisions  requiring  that  head 
restraints  be  higher  than  the  existing 
ones  in  the  front  and  rear  seats,  we  used 
data  from  the  1992  study  also  to 
calculate  the  cost  per  inch  of  head 
restraint.  Using  the  same  tear-down 
study  and  distinguishing  between 
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integral  and  adjustable  head  restraints, 
the  agency  calculated  a  cost  per  inch  of 
$1.40  for  integral  head  restraints  and 
$1.46  per  inch  for  adjustable  head 
restraints.  As  these  calculations 
indicated  little  difference  in  cost 
between  integral  and  adjustable  head 
restraints,  the  agency  estimated  that  the 
sales  weighted  average  cost  per  inch  of 
head  restraints  for  all  restraints,  in  1998 
dollars,  was  $1.54.  In  determining  the 
overall  cost  of  compliance  with  the 
proposed  regulations  both  in  situations 
where  existing  head  restraints  must  be 
raised  or  a  head  restraint  must  be  added 
to  the  rear  seat,  we  have  tentatively 
concluded  that  an  average  cost  of  $1.54 
per  additional  inch  of  head  restraint 
height  is  appropriate. 

To  evaluate  tne  cost  of  the  proposed 
minimum  height  requirements,  NHTSA 
assumed  that  the  cost  increase 
associated  with  this  new  requirement  is 
the  cost  of  increasing  the  highest  head 
restraint  position  up  to  800  mm  (31.5 
inches)  in  the  front  seat  or  to  750  mm 
(29.5  inches)  in  the  rear  seat.  As  we 
believe  that  the  cost  of  head  restraints 
would  be  very  similar  for  adjustable  and 
integral  head  restraints,  we  assume  that 
the  true  cost  would  be  to  raise  the 
highest  height  of  the  head  restraint  and 
that  changes  in  design,  at  no  additional 
variable  cost,  could  be  accomplished  to 
comply  with  the  minimum  height 
requirements. 

The  agency  believes  that  the  backset 
requirements  would  not  add  cost  to  the 
vehicle.  There  would  be  some  redesign 
costs  to  both  increase  the  height  and 
reduce  the  backset,  but  the  agency 
believes  that  the  backset  requirement  is 
a  design  change  that  could  be 
implemented  at  the  same  time  as  height 
is  increased,  with  no  increase  in  head 
restraint  cost. 

Light  vehicle  sales  in  the  U.S.  totaled 
15.55  million  units  in  1998.  There  were 
8.14  million  car  sales  and  7.40  million 
truck  sales  in  the  U.S.  in  1998.  All  of 
these  vehicles  would  be  required  to 
have  higher  front  seat  head  restraints. 
The  cost  of  raising  front  seat  head 
restraints  would  be  $4.21  per  vehicle, 
resulting  in  a  fleet  cost  of  $65.5  million. 
In  regard  to  rear  seats  without  head 
restraints,  raising  the  seat  back  to  create 
an  integral  restraint  would  cost  $12.34 
per  vehicle,  resulting  in  a  fleet  cost  of 
$74.8  million.  Raising  the  rear  seat  head 
restraints  in  vehicles  already  equipped 
with  rear  head  restraints  costs  $3.61  per 
vehicle,  residting  in  a  fleet  cost  of  $19.6 
million.  There  would  be  a  small  cost  to 
add  locking  mechanisms  to  those  head 
restraints  that  do  not  currentiy  have 
such  mechanisms.  Our  studies  indicate 
that  approximately  half  of  the  existing 
fleet  with  adjustable  head  restraints  has 
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locking  mechanisms.  Adding  locking 
mechanisms  to  the  rest  of  the  fleet  with 
adjustable  head  restraints  at  a  cost  of 
$0.15  per  vehicle  is  projected  to  result 
in  costs  of  $3.3  million  for  front  seat 
restraints  and  $2.6  million  for  rear  seats 
for  a  combined  total  is  $5.9  million.  The 
total  estimated  costs  of  the  vehicle 
changes  that  would  be  required  by  this 
proposal  would  be  $160.5  million  ($65.5 
million  for  the  front  seat  and  $95.0 
million  for  the  rear  seat). 

Vm.  Effective  Date 

As  noted  above,  the  agency  is 
proposing  two  amended  versions  of 
Standard  202.  The  first  version  would 
become  effective  90  days  after  issuance 
of  the  final  rule.  It  would  allow  three 
options  for  compliance.  The  first  option 
would  be  compliance  with  the 
requirements  of  the  existing  Standard 
202.  The  second  option  would  allow 
manufacturers  to  comply  with  the 
requirements  of  ECE  25  as 
supplemented  by  the  current  width 
requirements.  The  third  option  would 
allow  manufacturers  to  comply  with  the 
new  upgraded  Standard  202 
requirements,  which  would  apply  to 
vehicles  manufactured  on  or  after  the 
first  occurrence  of  September  1,  three 
years  after  the  publication  of  the  final 
rule,  before  that  date.  Between  the 
effective  date  of  the  final  rule  and 
August  31,  2004,  manufacturers  may 
choose  one  of  the  foregoing  three 
options  when  certifying  thefr  vehicles. 
However,  the  election  of  the  option  used 
by  the  manufacturer  in  certifying  the 
vehicle,  including  the  choice  between 
the  static  and  dynamic  test  options, 
must  be  made  at  or  before  the  time  of 
certification,  and  the  manufacturer  may 
not  thereafter  rely  on  any  other  test 
option  to  establish  compliance. 
The  agency  is  proposing  that 
compliance  with  the  upgraded  version 
of  the  standard  become  mandatory  on 
the  first  occurrence  of  September  1, 
three  years  after  publication  of  the  final 
rule.  NHTSA  believes  that  this  date  will 
provide  manufacturers  with  sufficient 
leadtime  to  redesign  seats  and  seating 
systems  in  production  vehicles  and  to 
incorporate  new  elements  of  head 
restraint  design  in  new  models. 

IX.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  under 


Executive  Order  12866,  "Regulatory 
Planning  and  Review."  The  rulemaking 
action  has  been  determined  to  be 
economically  significant.  NHTSA  is 
placing  in  the  public  docket  a 
Preliminary  Economic  Assessment 
(PEA)  describing  the  costs  and  benefits 
of  this  rulemaking  action.  The  costs  and 
benefits  are  summarized  earlier  in  this 
document. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)l  hereby  certify  that  the 
proposed  amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  rule  would  affect  motor 
vehicle  manufacturers,  alterers,  and 
seati^  manufacturers. 

NHTSA  estimates  that  there  are  only 
about  four  small  passenger  car  and  light 
truck  manufacturers  in  die  United 
States.  These  manufacturers  serve  a 
niche  market.  The  agency  believes  that 
small  manufacturers  manufacture  less 
than  0.1  percent  of  total  U.S.  passenger 
car  and  light  truck  production  per  year. 

There  are  about  30  seating 
manufacturers  in  the  U.S.  Many  of  these 
are  small  businesses.  The  proposed  rule 
would  affect  these  small  businesses  by 
changing  the  requirements  for  head 
restrsdnts.  Raising  the  height  of  and 
integral  seat  or  of  an  adjustable  head 
restraint  is  not  a  new  or  novel  idea.  The 
agency  does  not  believe  that  this  will 
have  a  significant  impact  on  these 
manufacturers. 

NHTSA  notes  that  final  stage  vehicle 
manufacturers  and  alterers  could  also  be 
affected  by  this  proposal.  Many  final 
stage  manufacturers  and  alterers  install 
supplier  constructed  seating  systems  in 
vehicles  they  produce.  The  pro{>osal 
would  not  have  any  significant  effect  on 
final  stage  manufacturers  or  alterers, 
however,  since  the  seats  they  purchase 
should  be  tested  and  certified  by  the 
seat  manufacturer. 

Small  organizations  and  small 
governmental  units  would  not  be 
significantly  affected  since  the  potential 
cost  impacts  associated  with  this 
proposed  action  shoidd  orUy  slighdy 
affect  the  price  of  new  motor  vehicles. 
For  the  reasons  discussed  above,  the 
small  entities  that  would  most  likely  be 
affected  by  this  proposal  are  small 
vehicle  manufacturers,  seating 
manufacturers,  final  stage 
manufacturers  and  alterers. 

The  agency  believes,  further,  that  the 
economic  impact  on  these 
manufacturers  would  be  small.  While 
the  small  vehicle  manufacturers  would 
face  additional  compliance  costs,  the 
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agency  believes  that  seating 
manufocturers  would  likely  provide 
much  of  the  engineering  expertise 
necessary  to  meet  the  new  requirements. 
Raising  the  height  of  a  head  restraint  is 
not  a  new  or  novel  engineering  task. 
However,  doing  so  for  many  makes  and 
models  at  the  same  time  could  present 
a  challenge.  The  agency  also  notes  that, 
in  the  unlikely  event  that  a  small 
vehicle  manufacturer  or  alterer  did  face 
substantial  economic  hardship,  it  could 
apply  for  a  temporary  exemption  for  up 
to  three  years.  See  49  CFR  Part  555.  It 
could  subsequently  apply  for  a  renewal 
of  such  an  exemption.  However,  the 
agency  requests  comments  concerning: 

32.  The  economic  impact  of  the  proposed 
rule  on  small  vehicle  manufocttuvrs,  seating 
manufacturers,  final  stage  manufacturers  and 
vehicle  alterers. 

Additional  information  concerning 
the  potential  impacts  of  the  proposed 
requirements  on  small  entities  is 
presented  in  the  PEA. 

C.  National  Envimnmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  rule  has  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 
State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 

E.  Unfunded  Kfandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  assessment  is  included  in 
the  PEA. 

F.  Civil  Justice  Reform 

This  proposal  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 


21403,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procvuwl 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)(Public  Law  104-113).  "all 
Federal  agencies  and  departments  shall 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies,  using  such 
technical  standards  as  a  means  to  carry 
out  policy  objectives  or  activities 
determined  by  the  agencies  and 
departments."  This  action  proposes  to 
modify  performance  requirements  for 
head  restraints  to  allow,  on  an  interim 
basis,  compliance  with  either  U.S.  or 
ECE  requirements.  After  the  end  of  the 
interim  period,  head  restraints  must 
comply  with  the  proposed  U.S. 
requirements.  Certain  technical 
standards  developed  by  the  Society  of 
Automotive  Engineers  (SAE)  and  other 
bodies  have  been  incorporated  into  this 
proposal  but  the  overall  need  for  safety 
precludes,  in  NHTSA's  view,  the 
adoption  of  such  voluntary  standards  as 
a  substitute  for  this  proposal. 

H.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collection  of  information  requirements 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1995  CPublic  Law  104- 
13). 

X.  Submission  of  Comments 

How  Can  I  Influence  NHTSA's  Thinking 
on  This  Proposed  Rule? 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  haven't 
considered,  new  data,  how  this 
proposed  rule  may  affect  you,  or  other 
relevant  information.  We  welcome  your 
views  on  all  aspects  of  this  proposed 
rule,  but  request  comments  on  specific 


issues  throughout  this  notice.  We 
grouped  these  specific  requests  near  the 
end  of  the  sections  in  which  we  discuss 
the  relevant  issues.  Your  comments  will 
be  most  effective  if  you  follow  the 
suggestions  below: 

•  Explain  your  views  and  reasoning 
as  clearly  as  possible. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  of  the  proposal 
you  support,  as  well  as  those  with 
which  you  disagree. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  the  proposal,  such  as  the 
units  or  page  numbers  of  the  preamble, 
or  the  r^iilatory  sections. 

•  Be  sure  to  include  the  name,  date, 
and  docket  niunber  with  your 
comments. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
niunber  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  docuinents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  imder  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dins.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  vtrish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  yoiu  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Subnut  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
imder  a  claim  of  confidentiality,  you 
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should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
conunent  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assiuning  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  conunents  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [hftp:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  niunber  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
199&-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 


Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

-•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  proposal. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  would  be  revised  to  read  as 
follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.202  would  be  revised 
to  read  as  follows: 

§571.202    Standard  No.  202;  Head 
restraints. 

Si.  Purpose  and  scope.  This  standard 
specifies  requirements  for  head 
restraints  to  reduce  the  frequency  and 
severity  of  neck  injury  in  rear-end  and 
other  collisions. 

S2.  Application.  This  standard 
applies  to  passenger  cars,  and  to 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  4,536  kg 
(10,000  pounds)  or  less  manufactured 
before  [Insert  a  date  which  is  the  first 


occurrence  of  September  1 ,  three  years 
after  publication  of  the  final  rule]. 

53.  Definitions. 

Head  restraint  means  a  device  that 
limits  rearward  displacement  of  a  seated 
occupant's  head  relative  to  the 
occupant's  torso. 

54.  Requirements. 

54.1  Each  passenger  car  must  comply 
with,  at  the  manufacturer's  option, 
either  S4.3,  S4.4  or  S4.5  of  this  section. 

54.2  Each  truck,  multipurpose 
passenger  vehicle  and  bus  with  a  GVWR 
of  4,536  kg  (10,000  pounds)  or  less  must 
comply  with,  at  the  manufacturer's 
option,  either  S4.3,  S4.4  or  S4.5  of  this 
section. 

54.3  Except  for  school  buses,  a  head 
restraint  that  conforms  to  either  S4.3  (a) 
or(b)  of  this  section  must  be  provided 
at  each  outboard  front  designated   - 
seating  position.  For  school  buses,  a 
head  restraint  that  conforms  to  either   " 
S4.3  (a)  or  (b)  of  this  section  must  be 
provided  for  the  driver's  seating 
position. 

(a)  It  must,  when  tested  in  accordance 
with  S5.1  of  this  section,  limit  rearward 
angular  displacement  of  the  head 
reference  line  to  45  degrees  from  the 
torso  reference  line;  or 

(b)  It  must,  when  adjusted  to  its  fully 
extended  design  position,  conform  to 
each  of  the  following — 

(1)  When  measured  parallel  to  torso 
line,  the  top  of  the  head  restraint  must 
not  be  less  than  700  mm  above  the 
seating  reference  point; 

(2)  When  measured  either  64  mm 
below  the  top  of  the  head  restraint  or 
635  mm  above  the  seating  reference 
point,  the  lateral  width  of  the  head 
restraint  must  be  not  less  than — 

(i)  254  mm  for  use  with  bench-type 
seats;  and 

(ii)  171  mm  for  use  with  individual 
seats; 

(3)  When  tested  in  accordance  with 
S5.2  of  this  section,  any  portion  of  the 
head  form  in  contact  with  the  head 
restraint  must  not  be  displaced  to  more 
than  102  mm  perpendicularly  rearward 
of  the  displaced  extended  torso 
reference  line  during  the  application  of 
the  load  specified  in  S5.2(c)  of  this 
section;  and 

(4)  When  tested  in  accordance  with 
S5.2  of  this  section,  the  head  restraint 
must  withstand  an  increasing  load  until 
one  of  the  following  occurs: 

(i)  Failure  of  the  seat  or  seat  back;  or, 
(ii)  Application  of  a  load  of  890N. 

54.4  Except  for  school  buses,  a  head 
restraint  that  conforms  to  S4.4  (a)  and 
(b)  of  this  section  must  be  provided  at 
each  outboard  fitmt  designated  seating 
position.  For  school  buses,  a  head 
restraint  that  conforms  to  S4.4  (a)  and 
(b)  of  this  section  must  be  provided  for 
the  driver's  seating  position. 
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(a)  The  head  restraint  must  comply 
with  paragraphs  6.1  through  6.6.3,  6.8 
through  6.10,  7,  and  8  of  the  following 
English  language  version  of  the 
Economic  Commission  for  Europe 
Regulation  25:  E/ECE/324-E/ECE/ 
TRANS/505/Rev.l/Add.24/Rev.l,  as 
amended  by  E/ECE/324-E/ECE/TRANS/ 
505/Rev.l/Add.24/Rev.l/Corr.l,  E/ECE/ 
324-E/ECE/TRANS/505/Rev.l/Add.24/ 
Rev.  1 /Amend.  1,  and  E/ECE/324-E/ECE/ 
TRANS/505/Rev.  1  /Add.  24/Rev.  1  / 
Amend.2.  (A  copy  of  paragraphs  2,  6.1 
through  6.6.3  and  6.8  through  6.10,  7, 
and  8  may  be  reviewed  at  the  DOT 
Docket  Management  Facility,  U.S. 
Department  of  Transportation,  Room 
PL-01,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Copies  qf 
E/ECE/324-E/ECE/TRANS/505,  Rev.l/ 
Add.24/Rev.l/Amend.2, 16  April  1997 
may  be  obtained  from  the  ECE  Internet 
site  at  http://www.unece.org/trans/ 
main/wp29/wp29regs.html  or  by 
writing  to  the  United  Nations, 
Conference  Services  Division, 
Distribution  and  Sales  Section,  Office 
C.115-1,  Palais  des  Nations,  CH-1211, 
Geneva  10,  Switzerland);  and 

(b)  The  head  restraint  must  meet  the 
width  reqmrements  specified  in 
S4.3(b)(2i  of  this  section. 

54.5  Head  restraints  that  comply  with 
the  requirements  of§571.202aofthis 
part,  becoming  effective  on  [Insert  a  date 
which  is  the  first  occurrence  of 
September  1,  three  years  after 
publication  of  the  final  rule],  must  be 
provided  at  each  outboard  designated 
seating  position. 

54.6  Whenever  this  standard  provides 
an  option  for  compliance  the 
manufecturer  must  select  the  option  no 
later  than  the  time  it  certifies  the  vehicle 
and  may  not  thereafter  select  a  different 
option  for  the  vehicle. 

S5.  Demonstration  procedures. 

S5.1  Compliance  with  S4.3(a)  of  this 
section  is  demonstrated  in  accordance 
with  the  following  with  the  head 
restraint  in  its  fully  extended  design 
position: 

(a)  On  the  exterior  profile  of  the  head 
and  torso  of  a  dummy  having  the  weight 
and  seated  height  of  a  95th  percentile 
adult  male  with  an  approved 
representation  of  a  human,  articulated 
neck  structure,  or  an  approved 
equivalent  test  device,  establish 
reference  lines  by  the  following  method: 

(1)  Position  the  dummy's  back  on  a 
horizontal  flat  surface  with  the  lumbar 
joints  in  a  straight  line. 

(2)  Rotate  the  head  of  the  dummy 
rearward  until  the  back  of  the  head 
contacts  the  same  flat  horizontal  surface 
in  paragraph  (a)(1)  of  S5.1  of  this 
section. 


(3)  Position  the  SAE  J-826  two- 
dimensional  manikin's  back  against  the 
flat  surface  in  S5. 1(a)(1)  of  this  section, 
alongside  the  dummy  with  the  h-point 
of  the  manikin  aligned  with  the  h-point 
of  the  dummy. 

(4)  Establish  the  torso  line  of  the 
manikin  as  defined  in  SAE  Aerospace- 
Automotive  Drawing  Standards,  sec. 
2.3.6,  P.El.Ol.  September  1963. 

(5)  Establish  the  dimuny  torso 
reference  line  by  superimposing  the 
torso  line  of  the  manikin  on  the  torso  of 
the  dummy. 

(6)  Establish  the  head  reference  line 
by  extending  the  dummy  torso  reference 
line  onto  the  head. 

(b)  At  each  designated  seating 
position  having  a  head  restraint,  place 
the  dummy,  snugly  restrained  by  a  Type 
2  seat  belt,  in  the  manufactiirer's 
recommended  design  seated  position. 

(c)  During  forward  acceleration 
applied  to  the  structure  supporting  the 
seat  as  described  in  this  paragraph, 
measure  the  maximiun  rearward  angular 
displacement  between  the  dummy  torso 
reference  line  and  head  reference  line. 
When  graphically  depicted,  the 
magnitude  of  the  acceleration  curve 
must  not  be  less  than  that  of  a  half-sine 
wave  having  the  amplitude  of  78  m/s^ 
and  a  duration  of  80  milliseconds  and 
not  more  than  that  of  a  half-sine  wave 
curve  having  an  amplitude  of  94  m/s^ 
and  a  duration  of  96  milliseconds. 

S5.2  Compliance  with  S4.3(b)  of  this 
section  is  demonstrated  in  accordance 
with  the  following  with  the  head 
restraint  in  its  fully  extended  design 
position: 

(a)  Place  a  test  device,  having  the  back 
plan  dimensions  and  torso  line 
(centerline  of  the  head  room  probe  in 
full  back  position),  of  the  three 
dimensional  SAE  J826  manikin,  at  the 
manufacturer's  recommended  design 
seated  position. 

(b)  Establish  the  displaced  torso 
reference  line  by  applying  a  rearward 
moment  of  373  Nm  moment  about  the 
seating  reference  point  to  the  seat  back 
through  the  test  device  back  pan  located 
in  paragraph  S5.2(a)  of  this  section. 

(c)  After  removing  the  back  pan,  using 
a  165  mm  diameter  spherical  head  form 
or  cylindrical  head  form  having  a  165 
mm  diameter  in  plan  view  and  a  152 
mm  height  in  profile  view,  apply, 
perpendicular  to  the  displaced  torso 
reference  line,  a  rearward  initial  load  64 
mm  below  the  top  of  the  head  restraint 
that  will  produce  a  373  Nm  moment 
about  the  seating  reference  point. 

(d)  Gradually  increase  this  initial  load 
to  890  N  or  until  the  seat  or  seat  back 
fails,  whichever  occurs  first 


3.  On  [Insert  a  date  which  is  the  first 
occurrence  of  September  1,  three  years 
after  publication  of  the  final  rule], 
§  571.202(a)  would  be  added  to  read  as 
follows: 

§571,202(8)    Standard  202;  Head  restraints. 
Si.  Purpose  and  scope.  This  standard 
specifies  requirements  for  head 
restraints  to  reduce  the  frequency  and 
severity  of  neck  injury  in  rear-end  and 
other  collisions. 

52.  Application.  This  standard 
applies  to  passenger  cars,  and  to 
miiltipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  4526  kg 
(10,000  pounds)  or  less. 

53.  Definitions. 

Backset  means  the  minimum 
horizontal  distance  between  the  rear  of 
a  representation  of  the  head  of  a  seated 
50th  percentile  male  occupant  and  the 
head  restraint. 

Head  restraint  means  a  device  that 
limits  rearward  displacement  of  a  seated 
occupant's  head  relative  to  the 
occupant's  torso. 

Height  means  the  distance  fi^m  the  H- 
point  to  a  point  measiued  parallel  to  the 
torso  reference  line  defined  by  the  three 
dimensional  SAE  J826  (July  1995) 
manikin. 

Top  means  the  point  on  the  head 
restraint  with  the  greatest  height. 

54.  Requirements. 

S4.1  Except  as  provided  in  S4.3  of 
this  section,  each  vehicle  must  comply 
with  S4  of  this  section. 

S.4.2  Performance  levels.  In  vehicles 
other  than  school  buses,  a  head  restraint 
that  conforms  to  either  S4.2(a)  or  (b)  of 
this  section  must  be  provided  at  each 
outboard  designated  seating  position.  In 
school  buses,  a  head  restraint  that 
conforms  to  either  S4.2(a)  or  (b)  of  this 
section  must  be  provided  for  the  driver's 
seating  position. 

(a)  Dynamic  performance  and  width. 
Each  head  restraint  must  conform  to  the 
following — 

(1)  When  tested  in  accordance  with 
S5.1  of  this  section,  during  a  forward 
acceleration  of  the  dynamic  test 
platform  described  in  S5.1(a),  the  head 
restraint  must — 

(i)  Limit  the  rearward  angular 
displacement  between  the  dunmiy's 
head  and  torso  to  12  degrees  for  the  50th 
percentile  male  dummy  in  front  and 
rear  seating  positions  and  20  degrees  for 
the  95th  percentile  male  dummy  in 
frt>nt  seating  positions;  and 

(ii)  Limit  HIC  to  150,  when  calculated 
in  accordance  with  the  following 
formula: 


HIC  = 


-!-'f 


adt 


2.5 


(t2-t,) 
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Where  the  term  a  is  the  resiUtant  head 
acceleration  expressed  as  a  midtiple  of 
g  (the  acceleration  of  gravity),  and  tl 
and  t2  are  any  two  points  in  time  during 
the  impact  which  are  separated  by  not 
more  than  a  15  millisecond  time 
interval;  and 

(2)  The  head  restraint  must  have  the 
lateral  width  specified  in  S4.2(b)(3)  of 
this  section. 

(b)  Dimensional  and  static 
performance.  Each  head  restraint  must 
conform  to  each  of  paragraphs  S4.2(b) 
(1)  through  (12)  of  diis  section: 

(1)  Miiumum  height  capability.  When 
measured  in  accordance  with  S5.2(a)  of 
this  section,  the  top  of  head  restraints  in 
front  seating  positions  must  be  capable 
of  being  positioned  at  a  height  not  less 
than  800  mm  (31.5  inches). 

(2)  Minimum  height  limit.  When 
measured  in  accordance  with  S5.2(b)  of 
this  section,  the  top  of  the  head  restraint 
must  have  a  height  not  less  than  750 
mm  (29.5  inches)  in  any  position  of 
adjustment. 

(3)  Width.  When  measured  64  ±  3  mm 
(2.5  ±  0.1  inches)  below  the  top  of  the 
head  restraint,  the  lateral  widUi  of  the 
head  restraint  must  be  not  less  than — 

(i)  254  mm  (10  inches),  in  the  case  of 
head  restraints  on  bench-type  seats;  and 

(ii)  171  mm  (6.75  inches),  in  the  case 
of  head  restraints  on  individual  seats. 

(4)  Backset.  When  measured  in 
accordance  with  S5.2(c)  of  this  section, 
the  head  restraint  backset  must  be  not 
more  than  50  mm  (1.97  ibches),  with  the 
top  of  adjustable  head  restraints  in  any 
height  position  of  adjustment  between 
750  nmi  (29.5  inches)  and  800  mm  (31.5 
inches). 

(5)  Gaps.  Except  as  provided  in 
S4.2(b)(6)  of  this  section,  when 
measured  in  accordance  with  S5.3  of 
this  section  using  the  described  head 
form,  there  must  not  be  any  gap  greater 
than  60  mm  (2.36  inches)  in  the  front 
surface  of  the  head  restraint  or  between 
the  fix)nt  surface  of  the  head  restraint 
and  the  front  surface  of  the  seat. 

(6)  Gaps.  For  adjustable  head 
restraints,  when  measured  in 
accordance  with  S5.3  of  this  section 
using  the  described  head  form,  there 
must  be  no  gap  greater  than  25  mm  (1 
inch)  between  the  front  surface  of  the 
head  restraint  and  the  front  surface  of 
the  seat. 

(7)  Energy  absorption.  When  the  front 
siirface  of  the  head  restraint  is  impacted 
in  accordance  with  S5.4  of  this  section 
by  the  described  head  form  at  any 
velocity  up  to  and  including  24.1 
kilometers  per  hour  (15  mph),  the 
deceleration  of  the  head  form  must  not 
exceed  785  m/s^  (80g)  continuously  for 
more  than  3  milliseconds. 


(8)  Radius  of  curvature.  Any  portion 
of  the  fitjnt  surface  of  the  seat  or  head 
restraint  that  has  a  height  greater  than 
635  mm  (25  inches)  and  that  is  outside 
of  the  impact  area  described  in  S5.4(c) 
of  this  section  must  either  have  a  radius 
of  curvature  of  not  less  than  5  mm  (0.2 
inches)  or  meet  the  requirement  of 

S4. 2(b)(7)  of  this  section  when  tested 
outside  the  impact  area. 

(9)  Height  retention.  When  tiasted  in 
accordance  with  S5.5  of  this  section,  the 
lowest  portion  of  the  described  head 
form  must  return  to  within  10  mm  (0.4 
inches)  of  its  initial  reference  position 
after  application  of  at  least  a  500  N  (112 
poimd)  load  and  reduction  of  the  load 
to  50  ±  1  N  (11.2  ±  0.2  pounds). 

(10)  Displacement.  When  tested  in 
accordance  with  S5.6(a)  through  (f)  of 
this  section,  the  rearmost  portion  of  the 
described  head  form  must  not  be 
displaced  to  more  than  102  mm  (4 
inches)  perpendicularly  rearward  of  the 
displaced  extended  torso  reference  line 
during  the  application  of  a  373  ±  7.5  Nm 
(3,300  ±  66  inch-pounds)  moment  about 
the  H-point. 

(11)  Backset  retention.  When  tested  in 
accordance  writh  S5.6  of  this  section,  the 
rearmost  portion  of  the  described  head 
form  must  return  to  within  10  mm  (0.39 
inches)  of  its  initial  reference  position 
after  application  of  a  373  ±  7.5  Nm 
(3,300  ±  66  inch-pounds)  moment  about 
the  H-point  and  reduction  of  the 
moment  to  37  ±  0.7  Nm  (327  ±  6.5  inch- 
pounds). 

(12)  Strength.  When  tested  in 
accordance  with  S5.6  of  this  section,  the 
head  restraint  must  provide  a  resistance 
to  the  test  device  of  at  least  890  N  (200 
pounds). 

S4.3  Folding  or  retracting  head 
restraints  for  unoccupied  seats.  A  rear 
seat  head  restraint  may  be  adjustable  by 
folding  or  retracting  to  a  position  in 
which  its  minimum  height  is  less  than 
that  specified  in  S4.2(b)(2)  of  this 
section  or  in  which  its  backset  is  more 
than  that  specified  in  S4.2(b)(4)  of  this 
section.  In  any  such  position,  the  head 
restraint  must  meet  either  S4.3(a)  or  (b) 
of  this  section. 

(a)  The  head  restraint  must 
automatically  return  to  a  position  in 
which  its  height  is  not  less  than  that 
specified  in  S4.2(b)(2)  of  this  section 
and  its  backset  is  not  more  than  that 
specified  in  S4. 2(b)(4)  of  this  section 
when  a  test  dimimy  representing  a  5th 
percentile  female  is  positioned  in  the 
seat  and  when  a  test  dunmiy 
representing  50th  percentile  male  is 
positioned  in  the  seat  and  the 
midsagittal  plane  of  the  test  dummy  is 
aligned  within  15  mm  (0.6  inches)  of  the 
head  restraint  centerline;  or 


(b)  The  head  restraint  must,  when 
tested  in  accordance  with  S5.7  of  this 
section,  cause  the  torso  reference  line 
angle  to  be  at  least  10  degrees  closer  to 
vertical  than  when  the  head  restraint  is 
in  any  position  of  adjustment  in  which 
its  height  is  not  less  than  that  specified 
in  S4. 2(b)(2)  of  this  section  and  its 
backset  is  not  more  than  that  specified 
in  S4.2(b)(4)  of  this  section. 

54.4  Removability  of  head  restraints. 
A  front  seat  head  restraint  must  not  be 
removable  from  the  seat  solely  by  hand. 
A  rear  seat  head  restraint  may  be 
removable  irom  the  seat  solely  by  hand. 

54.5  Compliance  option  selection. 
Whenever  this  standard  provides  an 
option  for  compliance,  the  manufacturer 
must  select  the  option  not  later  than  the 
time  it  certifies  the  vehicle  and  may  not 
thereafter  select  a  different  option  for 
the  vehicle. 

S5.  Procedures.  Demonstrate 
compliance  with  S4.2  and  34. 3  of  this 
section  with  any  adjustable  lumbar 
support  adjusted  to  its  rearwardmost 
nominal  design  position  in  forward 
facing  seats  and  its  forwardmost 
nominal  design  position  in  rear  facing 
seats.  Except  for  S5.1  of  this  section,  ii 
the  seat  back  is  adjustable,  it  shall  be  set 
at  an  initial  inclination  position  closest 
to  25  degrees  from  the  vertical,  as 
measured  by  the  three  dimensional  SAE 
J826  manikin  (July  1995)  equipped  with 
the  ICBC  Head  Restraint  Measuring 
Device  (available  from  the  Insurance 
Corporation  of  British  Columbia,  151 
West  Esplanade,  North  Vancouver,  EC 
V7M  3H9,  Canada,  www.icbc.com).  The 
order  of  test  performance  is  S5.7  and 
S5.1  to  S5.6  of  this  section,  in  numerical 
order. 

S5. 1  Procedures  for  dynamic 
performance.  Demonstrate  compliance 
wiih  S4.2(a)  of  this  section  in 
accordance  with  S5.1(a)  though  (i)  of 
this  section  with  the  head  restraints  in 
any  backset  position  of  adjustment.  For 
all  seating  positions  demonstrate 
compliance  with  a  50th  percentile  male 
Hybrid  ID  test  dummy  specified  in  49 
CFR  part  572.  subpart  E.  For  front 
seating  positions  demonstrate 
compliance  with  a  95th  percentile  male 
Hybrid  III  test  dummy  specified  in  49 
CFR  part  572.  When  testing  with  the 
95th  percentile  dummy  demonstrate 
compliance  with  the  head  restraint  at 
one  height  position  of  adjustment,  at  the 
option  of  the  manufacturer.  When 
testing  with  the  50th  percentile 
demonstrate  compliance  with  the  head 
restraint  at  any  height  position  of 
adjustment. 

(a)  Mount  the  vehicle  on  a  dynamic 
test  platform  at  the  vehicle  attitude  set 
forth  in  S13.3  of  §571.208  of  this  part, 
so  that  the  longitudinal  centerline  of  the 
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vehicle  is  parallel  to  the  direction  of  the 
test  platform  travel  and  so  that 
movement  between  the  base  of  the 
vehicle  and  the  test  platform  is 
prevented.  Instrument  the  platform  with 
an  accelerometer  and  data  processing 
system  having  a  frequency  response  of 
channel  class  60  as  specified  in  the 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practice  J211/1.  March 
1995.  Position  the  accelerometer 
sensitive  axis  parallel  to  the  direction  of 
test  platform  travel. 

(b)  Remove  the  tires,  wheels,  battery, 
fluids,  and  all  unseciu«d  components. 
Remove  or  rigidly  secure  the  engine, 
transmission,  axles,  exhaust,  vehicle 
frame,  etc.  in  order  to  assure  that  all 
points  on  the  acceleration  vs.  time  plot 
measiired  by  an  accelerometer  on  the 
floor  pan  fall  within  the  corridor 
described  in  Figure  1  and  Table  1. 

(c)  Place  any  moveable'  windows  in 
the  fully  open  position. 

(d)  At  each  outboard  designated 
seating  position,  place  the  test  dummy 
with  the  seat  adjusted  as  specified  in 
S8.1.2  through  S8.1.3  of  §  571.208  of 
this  part.  Prior  to  placing  the  Type  2 
seat  belt  around  the  test  dummy, 
exercise  the  seat  belt  retractor(s)  three 
times  to  remove  slack. 

(e)  Dress  and  adjust  each  test  dimimy 
as  specified  in  S8.1.8.2  through  S8. 1.8.3 
of  §  571.208  of  this  part. 

(f)  Position  each  test  diunmy  as 
specified  in  SlO.l  through  SlO.3  of 

§  571.208  of  this  part  and  S7.1  through 
S7.4  of  §  571.214  of  this  part,  except  for 
the  follovnng: 

(1)  If  it  is  not  possible  to  position  the 
test  dummy  so  that  the  midsagittal 
plane  is  aligned  within  15  mm  (0.6 
inches)  of  the  head  restraint  centerline, 
follow  the  positioning  procedure  in  S7.1 
throi^  S7.4  of  §  571.214  of  this  part. 

(2)  The  H-point  of  the  95th  percentile 
male  test  dummy  coincides  within  13 
mm  (0.5  inches)  in  the  vertical 
dimension  and  13  mm  (0.5  inches)  in 
the  horizontal  dimension  of  a  point  9 
mm  (0.4  inches)  above  and  15  mm  (0.6 
inches)  forward  of  the  H-point  of  the 
seat. 

(g)  Accelerate  the  djmamic  test 
platform  such  that  it  experiences  a 
forward  velocity  change  of  17.3  ±  0.6 
kph  (10.8  ±  0.37  mph)  and  all  of  the 
points  on  the  acceleration  vs.  time  curve 
fall  within  the  corridor  described  in 
Figure  1  and  Table  1.  Measure  the 
maximum  rearward  angular 
displacement  between  the  head  and 
torso  of  each  diunmy. 

(h)  Calculate  the  angular 
displacement  bom  the  output  of 
instrumentation  placed  in  the  torso  and 
head  of  the  test  dummy  and  an 
algorithm  capable  of  determining  the 


relative  angular  displacement  to  within 
one  degree  and  conforming  to  the 
requirements  for  a  600  Hz  channel  class 
as  specified  in  SAE  Recommended 
Practice  1211/1  (March  1995).  No  data 
generated  after  200  ms  from  the 
beginning  of  the  forward  acceleration 
are  used  in  determining  angular 
displacement. 

(i)  Calculate  the  HIC  from  the  output 
of  instnunentation  placed  in  the  head  of 
the  test  dummy  using  the  equation  in 
S4.2(a)(l)(ii)  of  this  section  and 
conforming  to  the  requirements  for  a 
1000  Hz  channel  class  as  specified  in 
SAE  Recommended  Practice  J211/1 
(March  1995).  No  data  generated  after 
200  ms  from  the  beginning  of  the 
forward  acceleration  are  used  in 
determining  angular  displacement. 

55.2  Procedures  for  height  and 
backset.  Demonstrate  compliance  with 
S4.2(bHl).  (2).  and  (4)  of  this  section  in 
accordance  with  S5.2(a)  through  (c)  of 
this  section. 

(a)  For  adjustable  head  restraints  in 
front  seating  positions,  adjust  the  top  of 
the  head  restraint  to  its  highest  position 
and  measure  the  height.  For  all  other 
head  restraints  in  front  seating 
positions,  measure  the  height. 

(b)  For  adjustable  head  restraints, 
adjust  the  top  of  the  head  restraint  to  its 
lowest  position  and  measure  the  height. 
For  all  other  head  restraints,  measure 
the  height. 

(c)  For  adjustable  head  restraints, 
adjust  the  head  restraint  so  that  its  top 
is  at  any  height  between  750  mm  (29.5 
inches)  and  800  mm  (31.5  inches)  and 
to  the  maximum  backset  position  at  that 
height,  and  measiue  the  backset.  For  all 
other  head  restraints,  measure  the 
backset. 

55.3  Procedures  for  measuring  gaps. 
Demonstrate  compliance  with  S4. 2(b)(5) 
and  (6)  of  this  section  in  accordance 
with  the  requirements  of  S5.3(a)  through 
(c)  of  this  section.  For  adjustable  head 
restraints,  demonstrate  compliance  with 
the  head  restraint  adjusted  to  its 
minimiun  height  position.  Demonstrate 
compUance  with  S4.2(b)(5)  of  this 
section  at  any  backset  position  of 
adjustment.  Demonstrate  compliance 
with  84. 2(b)(6)  of  this  section  at  one 
backset  position  of  adjustment,  at  the 
option  of  the  manufacturer. 

(a)  The  area  of  measurement  is 
anjrwhere  on  the  frtint  surface  of  the 
head  restraint  or  seat  with  a  height 
greater  than  540  mm  (21.3  inches)  and 
within  a  distance  of  the  head  restraint 
vertical  centerline  of — 

(1)  127  mm  (5  inches)  for  bench-type 
seats;  and 

(2)  85  mm  (3.4  inches)  for  individual 
seats. 


(b)  Place  a  165  ±  2  mm  (6.5  ±  0.1 
inches)  diameter  spherical  head  form 
against  any  gap  such  that  only  two 
points  of  contact  are  made.  The  surface 
roughness  of  the  head  form  is  less  than 
1.6  ^m,  root  mean  square. 

(c)  Determine  the  gap  dimension  by 
measuring  the  straight  line  distance 
between  the  two  contact  points,  as 
shown  in  Figiu^s  2  and  3. 

55.4  Procedures  for  energy 
absorption.  Demonstrate  compliance 
with  S4.2(b)(7)  of  this  section  in 
accordance  with  S5.4(a)  through  (e)  of 
this  section,  with  the  seatback  rigidly 
fixed  and  adjustable  head  restraints  in 
any  height  and  backset  position  of 
adjustment. 

(a)  Propel  a  semispherical  head  form 
with  a  165  ±  2  mm  (6.5  ±  0.1  inches) 
diameter  and  a  surface  roughness  of  less 
than  1.6  ^m,  root  mean  square,  into  the 
head  restraint.  The  head  form  and 
associated  base  have  a  combined  mass 
of  6.8  ±  0.05  kg  (15  ±0.1  pound). 

(b)  Instrument  the  head  form  with  an 
acceleration  sensing  device  whose 
output  is  recorded  in  a  data  channel  that 
conforms  to  the  requirements  for  a  600 
Hz  channel  class  as  specified  in  SAE 
Reconmiended  Practice  J211/1  (March 
1995).  The  axis  of  the  acceleration 
sensing  device  coincides  with  the 
geometric  center  of  the  head  form  and 
the  direction  of  impact. 

(c)  At  the  time  of  laimch,  the 
longitudinal  axis  of  the  head  form  is 
within  2  degrees  of  being  horizontal  and 
parallel  to  the  vehicle  longitudinal  axis. 
The  direction  of  travel  is  rearward. 

(d)  The  headform  travels  freely 
through  the  air  along  the  path  described 
in  S5.4(b)  of  this  section  not  less  than 
25  mm  (1  inch)  before  making  contact 
with  the  head  restraint. 

(e)  Impact  the  bont  surface  of  the  seat 
or  head  restraint  at  any  point  with  a 
height  greater  than  635  mm  (25  inches) 
and  within  a  distance  of  the  head 
restraint  vertical  centerline  of — 

(1)  105  mm  (4.1  inches)  for  bench- 
type  seats;  and 

(2)  70  mm  (2.8  inches)  for  individual 
seats. 

55.5  Procedures  for  height  retention. 
Demonstrate  compliance  with  S4.2(b)(9) 
of  this  section  in  accordance  with  S5.5 
(a)  through  (d)  of  this  section. 

(a)  Adjust  adjustable  head  restraints 
so  that  the  top  of  the  head  restraint  is 
at  any  of  the  following  height  positions 
at  any  backset  position — 

(1)  For  front  seating  positions — 
(i)  The  highest  position; 

(ii)  Not  less  than,  but  closest  to  800 
mm  (31.5  inches); 

(iii)  Not  less  than,  but  closest  to  750 
mm  (29.5  inches);  and 

(2)  For  rear  seating  positions — 
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(i)  The  highest  position;  and 
(ii)  Not  less  than,  but  closest  to  750 
nun  (29.5  inched). 

(b)  Establish  the  head  form  initial 
reference  position  by  applying  a  vertical 
downward  load  of  50  N  ±  1  (11.2  ±  0.2 
poimds)  to  the  top  of  the  head  restraint 
at  the  head  restraint  centerline  using  a 
165  ±  2  mm  (6.5  ±  0.1  inch)  diameter 
spherical  head  form  with  a  surface   . 
roughness  of  less  than  1.6  |xm,  root 
mean  square. 

(c)  Increase  the  load  at  the  rate  of  250 
±  50  N/minute  (50.6  ±  10  poimds/ 
minute)  to  at  least  500  N  (112  pounds) 
and  maintain  this  load  level  for  not  less 
than  5  seconds. 

(d)  Reduce  the  load  at  the  rate  of  250 
±  50  N/minute  (50.6  ±11.2  pounds/ 
minute)  to  50  ±  1  N  (11.2  ±  0.22  poimds) 
and  determine  the  head  form  position 
with  respect  to  its  initial  reference 
position. 

S5.6  Procedures  for  displacement, 
backset  retention  and  strength. 
Demonstrate  compliance  with 
S4.2(b)(10)  through  (12)  of  this  section 
in  accordance  with  S5.6(a)  through  (b) 
of  this  section.  The  angular  orientation 
of  the  load  vectors  generating  the 
specified  moments  on  the  head  restraint 
are  initially  within  2  degrees  of  a 
vertical  plane  parallel  to  the  vehicle 
longitudinal  centerline  and  do  not 
deviate  more  than  2  degrees  from  their 
initial  orientation. 

(a)  Adjust  adjustable  head  restraints 
so  that  the  top  of  the  head  restraint  is 
at  tbe  height  not  less  than,  but  closest 
to— 

(1)  800  nun  (31.5  inches)  for  fit)nt 
seating  positions;  and 

(2)  750  mm  (29.5  inches)  for  rear 
seating  positions; 


(b)  Adjust  adjustable  head  restraints 
to  any  backset  position; 

(c)  Place  a  test  device,  having  the  back 
pan  dimensjpns  and  torso  line  (vertical 
centerline),  when  viewed  laterally,  of 
the  head  room  probe  in  full  back 
position,  of  the  three  dimensional  SAE 
J826  manikin,  in  the  seat; 

(d)  Establish  the  displaced  torso 
reference  line  by  creating  a  rearward 
moment  of  373  ±  7.5  Nm  (3,300  ±  66 
inch-pounds)  about  the  H-point  by 
applying  a  force  to  the  seat  back  through 
the  test  device  back  pan  located  as 
specified  in  85. 6(c)  of  this  section  at  the 
rate  of  187  ±  37  Nm/minute  (1.655  ±  327 
inch-pounds/minute).  The  initial 
location  on  the  back  pan  of  the  moment 
generating  force  vector  has  a  height  of 
290  mm  ±  13  nun  (11.4  ±  0.5  inches). 
Apply  the  force  vector  normal  to  the 
torso  line  and  maintain  it  within  2 
degrees  of  a  vertical  plane  parallel  to  the 
vehicle  longitudinal  centerline. 
Constrain  the  back  pan  to  rotate  about 
the  H-point.  Rotate  the  force  vector 
direction  with  the  back  pan; 

(e)  Maintain  the  position  of  the  test 
device  back  pan  as  established  in 
S5.6(d)  of  this  section.  Using  a  165  ±  2 
mm  (6.5  ±  0.1  inch)  diameter  spherical 
head  form  with  a  surface  roughness  of 
less  than  1.6  ^m,  root  mean  square, 
establish  the  head  form  initial  reference 
position  by  applying,  perpendicular  to 
the  displaced  torso  reference  line,  a 
rearward  initial  load  on  the  head 
restraint  centerline  65  ±  3  mm  (2.6  ±  0.1 
inches)  below  the  top  of  the  head 
restraint  that  will  produce  a  37  ±  0.7  Nm 
(327  ±  6.5  inch-pounds)  moment  about 
the  H-point; 

(f)  Increase  this  initial  load  at  the  rate 
of  187  ±  37  Nm/minute  (1,655  ±  327 


inch-pounds/minute)  until  a  373  ±  7.5 
Nm  (3,300  ±  66  inch-pound)  moment 
about  the  H-point  is  produced.  Maintain 
the  load  level  producing  that  moment 
for  not  less  than  5  seconds  and  then 
determine  the  head  form  position  with 
respect  to  the  displaced  torso  reference 
line; 

(g)  Reduce  the  load  at  the  rate  of  187 
±  37  Nm/minute  (1655  ±  327  inch- 
pounds/minute)  until  a  37  ±  0.7  Nm 
(327  ±  6.5  in-pound)  moment  about  the 
H-point  is  produced.  While  maintaining 
the  load  level  producing  that  moment, 
determine  the  head  form  position  with 
respect  to  its  initial  reference  position: 
and 

(h)  Increase  the  load  at  the  rate  of  250 
±  50  N/minute  (50.6  ±  10  pounds/ 
minute)  to  at  least  890  N  (200  pounds) 
and  maintain  this  load  level  for  not  less 
than  5  seconds. 

S5.7  Procedures  for  folding  or 
retracting  head  restraints  for 
unoccupied  rear  seats.  Demonstrate 
compliance  with  84. 3(b)  of  this  section 
in  accordance  with  85.7(a)  through  (d) 
of  this  section: 

(a)  Place  the  head  restraint  into  any 
position  meeting  the  requirements  of 
S4. 2  of  this  section; 

(b)  Measure  the  torso  reference  line 
angle  with  the  three  dimensional  SAE 
J826  manikin; 

(c)  Fold  or  retract  the  head  restraint  to 
any  position  in  which  its  minimum 
height  is  less  than  that  specified  in 

S4. 2(b)(2)  of  this  section  or  in  which  its 
backset  is  more  than  that  specified  in 
S4.2(b)(4)  of  this  section;  and 

(d)  Again  measure  the  torso  reference 
line  angle. 
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Figure  1  -  Sled  pulse  acceleration  corridor.  The  target  acceleration  with  time  expressed  in 
milliseconds  is  a  =86  Sin(7rt/88)  m/s^,  for  AV  =  17.3  ±  0.6  kph.  The  time  zero  for  the  test  is 
defined  by  the  point  when  the  sled  acceleration  achieves  2.5  m/s^  (0.25  G's). 

Table  1  .—Sled  Pulse  Corridor  Reference  Point  Locations 
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Figure  2  -  Measurement  of  a  vertical  gap  "a". 
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Figure  3  -  Measurement  of  a  horizontal  gap  "a' 


Issued  on  December  22,  2000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  01-136  Filed  1-3-01)  8:45  am) 
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Part  IV 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  91,  93,  121,  135 
Modification  of  the  Dimensions  of  the 
Grand  Canyon  National  Park  Special 
Flight  Rules  Area  and  Flight  Free  Zones; 
Final  Rule 

Commercial  Routes  for  the  Grand  Canyon 
National  Park;  Notice 


1002  Federal  Register /Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91, 93, 121, 135 
[Docket  No.  FAA-1 999-5926] 
RIN  2120-AG74 

Modification  of  the  Dimensions  of  the 
Grand  Canyon  National  Parle  Special 
Right  Rules  Area  and  Flight  Free 
Zones 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Delay  of  effective  date. 

SUMMARY:  On  April  4,  2000,  the  FAA 
published  two  final  rules  for  Grand 
Canyon  National  Park  (GCNP).  One  rule 
limited  the  number  of  commercial  air 
tour  o{>erations  in  the  GCNP  Special 
Flight  Rules  Area  (SFRA);  the  other 
modified  the  airspace  of  the  SFRA.  The 
Commercial  Air  Tour  Limitations  final 
rule  was  effective  on  May  4,  2000.  The 
airspace  modifications  were  scheduled 
to  become  effective  December  1,  2000. 
On  November  20,  2000,  the  FAA 
published  a  final  rule  delaying  the 
effective  date  of  the  Airspace 
Modification  Final  Rule  until  December 
28,  2000,  so  that  the  FAA  could 
investigate  further  new  safety  issues 
raised  by  the  air  tour  operators.  The 
FAA  has  completed  its  investigation 
and  based  on  that  investigation  is 
delaying  the  Airspace  Modification  final 
rule  pending  resolution  of  some  safety 
issues  on  the  east  end  of  the  GCNP 
SFRA.  In  a  companion  docimient  in  this 
Federal  Register  the  FAA  also  delays 
the  implementation  of  the  routes  in 
GCNP. 

DATES:  The  final  rule  Modification  of 
the  Dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
and  Flight  Free  Zones,  was  issued  on 
March  28,  2000,  and  published  in  the 
Federal  Register  on  April  4,  2000  (65  FR 
17735).  It  was  scheduled  to  become 
effective  on  December  1 ,  2000.  The  FAA 
delayed  the  effective  date  of  the  final 
rule  imtil  December  28,  2000  (65  FR 
69846;  November  20,  2000).  The  FAA  is 
now  delaying  the  final  rule  until  April 
1,  2001.  This  action  does  not  affect  the 
Commercial  Air  Tour  Limitations  final 
rule  that  became  effective  May  4,  2000. 
ADDRESSES:  You  may  view  a  copy  of  the 
final  rules,  Commercial  Air  Tour 
Limitations  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
and  Modification  of  the  Dimensions  of 
the  Grand  Canyon  National  Park  Special 
Flight  Rules  Area  and  Flight  Free  Zones, 
through  the  Internet  at:  http:// 
dms.dot.gov,  by  selecting  docket 


numbers  FAA-99-5926  and  FAA-99- 
5927.  You  may  also  review  the  public 
dockets  on  these  regulations  in  person 
in  the  Docket  Office  between  9  and  5, 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation,  400  7th 
St.,  SW..  Room  401.  Washington.  DC, 
20590. 

As  an  alternative,  you  may  search  the 
Federal  Register's  Internet  site  at 
http://www.access.gpo.gov/su_docs  for 
access  to  the  final  rules. 

You  may  also  request  a  paper  copy  of 
the  final  rules^fi-om  the  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington.  DC,  20591,  or 
by  calling  (202)  267-9680. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Nesbitt,  Flight  Standards 
Service,  (AFS-200).  Federal  Aviation 
Administration,  Seventh  and  Maryland 
Streets,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  493^981. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  4,  2000,  the  Federal 
Aviation  Administration  published  two 
final  rules,  the  Modification  of  the 
Dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
and  Flight  Free  Zones  (Air  Space 
Modification),  and  the  Commercial  Air 
Tour  Limitation  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(Commercial  Air  Tour  Limitation).  See 
65  FR  17736;  65  FR  17708;  April  4, 
2000.  The  FAA  also  simultaneously 
published  a  notice  of  availability  of 
Commercial  Routes  for  the  Grand 
Canyon  National  Park  (Routes  Notice). 
See  65  FR  17698,  April  4,  2000.  The 
Commercial  Air  Tour  Limitations  final 
rule  became  effective  on  May  4,  2000. 
The  Air  Space  Modification  final  rule 
and  the  routes  set  forth  in  the  Routes 
Notice  were  scheduled  to  become 
effective  December  1 .  2000.  The  Final 
Supplemental  Environmental 
Assessment  for  Special  Flight  Rules  in 
the  Vicinity  of  Grand  Canyon  National 
Park  (SEA)  was  completed  on  February 
22,  2000,  and  the  Finding  of  No 
Significant  Impact  was  issued  on 
February  25,  2000. 

On  May  8,  2000.  The  United  States 
Air  Tour  Association  and  seven  air  tour 
operators  (hereinafter  collectively 
referred  to  as  the  Air  Tour  Providers) 
filed  a  petition  for  review  of  the  two 
final  rules  before  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  FAA,  The 
Department  of  Transportation,  the 
Department  of  Interior,  the  National 


Park  Service  and  various  federal 
officials  were  named  as  respondents  in 
this  action.  On  May  30,  2000,  the  Air 
Tour  Providers  filed  a  motion  for  stay 
pending  review  before  the  Court  of 
Appeals.  The  federal  respondents  in  this 
case  filed  a  motion  for  summary  denial 
on  groimds  that  petitioners  had  not 
exhausted  their  administrative 
remedies.  The  Court  granted  the  federal 
respondents  summary  denial  on  July  19, 
2000.  The  Grand  Canyon  Trust,  the 
National  Parks  and  Conservation 
Association,  the  Sierra  Club,  the 
Wilderness  Society,  Friends  of  the 
Grand  Canyon  and  Grand  Canyon  River 
Guides,  Inc.  (The  Trust)  filed  a  petition 
for  review  of  the  same  rules  on  May  22, 
2000.  The  Court,  by  motion  of  the 
federal  respondents,  consolidated  that 
case  with  that  of  the  Air  Tour  Providers. 
The  Hualapai  Indian  Tribe  of  Arizona 
filed  a  motion  to  intervene  in  the  Air 
Tour  Providers  petition  for  review  on 
June  23,  2000.  The  Court  granted  that 
motion  on  July  19,  2000. 

On  July  31,  2000,  the  Air  Tour 
Providers  filed  a  motion  for  stay  before 
the  FAA.  Both  the  Hualapai  Indian 
Tribe  and  the  Trust  filed  oppositions  to 
the  Air  Tour  Providers'  stay  motion.  On 
October  11,  2000,  (65  FR  60352)  the 
FAA  published  a  disposition  of  the  stay 
request,  denying  the  stay.  On  October 
25,  2000,  the  Air  Toin  Providers  filed  a 
Motion  for  Stay  and  Emergency  Relief 
Pending  Review  of  an  Agency  Order 
with  the  Coiut  of  Appeals.  The  federal 
respondents  filed  their  Opposition  to 
Petitioner's  Motion  for  Stay  Pending 
Review  and  Notification  of 
Administrative  Stay  of  Route  and 
Airspace  Rules  on  November  2,  2000. 
The  FAA  issued  an  administrative  stay 
of  the  routes  and  airspace  until 
December  28,  2000,  so  that  it  could 
further  investigate  some  new  safety 
allegations  raised  by  the  Air  Tour 
Providers  diuing  the  course  of  litigation. 

Agency  Action 

In  the  Air  Toiu  Providers'  motion 
filed  October  25,  2000,  the  Air  Tour 
Providers  raised  some  specific  safety 
allegations  about  the  routes  in  the 
Dragon  Corridor  (Green  Route  2  and  2R), 
the  routes  north  of  the  Zuni  Point 
Corridor  (Green  1;  Black  1)  and  east  of 
the  Desert  View  Flight  Free  Zone  (Black 
2  and  Green  3).  These  safety  issues  were 
not  previously  understood  by  the  FAA. 
The  FAA  has  investigated  the 
allegations  and  determined  that 
additional  measiues  need  to  be  taken 
with  regard  to  the  east  end  of  the  GCNP 
SFRA  to  ensure  the  safest  routes 
possible.  Because  of  the 
interrelationship  between  the  routes  and 
the  airspace  in  the  GCNP  SFRA,  it  is 


Federal  Register / Vol.  66,  No.  3 /Thursday,  January  4,  2001 /Rules  and  Regulations  1003 


necessary  to  stay  the  Airspace 
Modification  final  rule  pending  the 
resolution  of  the  safety  issues.  The  FAA 
is  stajong  the  Airspace  Modification 
final  rule  until  the  east  end  route  issues 
are  resolved.  In  a  parallel  change,  SFAR 
50-2  is  reinstated  and  extended  imtil 
April  1.  2001;  it  is  republished  in  this 
Federal  Register.  The  FAA  intends  on 
having  these  issues  resolved  by  or 
before  April  1,  2001. 

The  FAA  intends  on  implementing 
the  entire  route  system  by  spring  2001 , 
in  time  for  stunmer  tour  season.  In  the 
event  the  FAA  cannot  resolve  the  east 
end  routes  in  a  timely  manner,  it  will 
likely  implement  some  or  all  of  the  west 
end  routes  (Blue  Direct  North,  Blue 
Direct  South,  Green  4,  Blue  2  and  the 
Brown  routes  as  shown  on  the  April  4, 
2000  map)  by  spring  2001.  Elsewhere  in 
the  Federal  Register,  the  FAA  pubhshes 
a  notice  delaying  the  effective  date  of 
the  routes  published  on  April  4,  2000. 
Additionally,  on  December  13,  2000,  the 
FAA  published  a  notice  of  availabiUty 
of  routes  so  that  interested  parties  may 
obtain  a  copy  of  a  map  depicting  the 
proposed  modifications  to  the  routes. 

Immediate  Effective  Date 

The  FAA  finds  that  good  cause  exists 
under  5  U.S.C.  553(d)  for  this  final  rule 
to  become  final  rule  upon  issuance.  The 
FAA  and  NPS  must  implement  new  air 
tour  routes,  flight-free  zones,  and  flight 
corridors  at  the  same  time  in  order  to 
transition  to  a  new  operating 
environment  in  GCNP.  The  FAA  has 
determined  that  because  new  safety 
concerns  have  been  raised  that  need  to 
be  investigated  further,  it  is  paramount 
that  this  rule  become  effective 
immediately. 

Economic  Evaluation 

In  issuing  the  final  rule  for  the 
Modification  of  the  Dimensions  of  the 
Grand  Canyon  National  Park  Special 
Flight  Rules  Area  and  Flight  Free  Zone, 
the  FAA  prepared  a  cost  benefit  analysis 
of  the  rule.  A  copy  of  the  regulatory 
evaluation  is  located  in  docket  Number 
99-5926,  Amendment  No.  93-80.  This 
delay  of  the  effective  date  for  the  final 
rule  will  not  affect  that  evaluation, 
although  the  delay  in  the 
implementation  of  the  FFZs  may  be 
temporarily  cost  relieving  for  air  tour 
operators. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  the 
FAA  completed  a  final  regulatory 
flexibility  analysis  of  the  final  rule.  This 
extended  delay  of  the  effective  date  will 
not  affect  that  supplemental  analysis. 


Federalism  Implications 

This  amendment  wiU  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
would  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a).  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  govenunents  to  provide 
input  in  the  development  of  regulatory 
proposals.  The  FAA  has  determined  that 
this  rule  will  not  impose  any  imfunded 
mandates. 

List  of  Subjects 

14  CFR  Part  91, 121.  135 

Aircraft,  Airmen,  Aviation  safety 

14  CFR  Part  93 

Air  traffic  control.  Airports, 
Navigation  (Air) 


Adoption  of  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  amends  14  CFR 
parts  91,  93,  121,  and  135  as  follows: 

PART  91-<SENERAL  OPERATING  AND 
FLIGHT  RMLES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106, 
40109.  40113,  44502.  44514,  44701,  44719, 
46301. 

PART  121— {AMENDED] 

la.  The  authority  citation  for  jjart  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
41706,  44101.  44701-44702.  44705.  44709- 
44711,  44713.  44716-44717,  44722.  44901, 
44903-44904,  44912,  46105. 

PART  135— {AMENDED] 

lb.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702,  44705.  44709.  44711-44713.  44915- 
44717.  44722. 

2.  In  Parts  91. 121.  and  135.  SFAR  50- 
2  is  reinstated  and  republished,  and 
section  9  is  revised,  the  map  that 
accompanied  SFAR  50-2  is  not 
reinstated,  but  a  note  regarding  its 
availability  is  added.  The  republished, 
revised,  and  added  text  reads  as  follows: 

Special  Federal  Aviation  Regulations 

SFAR  No.  50-2— Special  Flight  Rules  in  the 
Vicinity  of  the  Grand  Canyon  National 
Park,  AZ 

Section  1 .  Applicability.  This  rule 
prescribes  special  operating  rules  for  all 
persons  operating  aircraft  in  the  following 
airspace,  designated  as  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area: 

That  airspace  extending  upward  from  the 
surface  up  to  but  not  including  14.500  feet 
MSL  within  an  area  boiuided  by  a  line 
beginning  at  lat.  36°09'30''  N.,  long. 
114''03'00'  W.:  northeast  to  lat.  36°14'00'  N., 
long.  113°09'50'  W.:  thence  northeast  along 
the  boundary  of  the  Grand  Canyon  National 
Park  to  lat.  36''24'47'  N.,  long.  112°52'00"  W.; 
to  lat.  36°30'30'  N..  long.  112°36'15"  W.  to 
lat.  36"'21'30'  N.,  long.  n2'>00'00'  W  to  lat. 
36°35'30"  N.,  long.  lll'SS'lO'  W..  to  lat. 
36°53'00"N.,  long.  111°36'45' W.  to  lat. 
Se-SS'OC  N..  long.  111°33'00'  W.:  to  lat. 
36°19'00''  N.,  long.  111°50'50'  W.;  to  lat. 
36°17'00"  N.,  long.  Iir42'00'  W.:  to  lat. 
35°59'30''  N.,  long.  111°42'00"  W.;  to  lat. 
35''57'30''  N..  long.  n2''03'55'  W.;  thence 
counterclockwise  via  the  5  statute  mile 
radius  of  the  Grand  Canyon  Airport  airport 
reference  point  (lat.  35°57'09'  N..  long. 
112°08'47'  W.)  to  lat.  35°57'30'  N..  long. 
112°14'00''  W.;  to  lat.  35°57'30"  N..  long. 
113''11'00"' W.:  to  lat.  35°42'30'N..  long. 
113°11'00"  W.;  to  35°38'30'  N.;  long. 
113°27'30*  W.;  thence  counterclockwise  via 
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the  5  statute  mile  radius  of  the  Peach  Springs 
VORTAC  to  lat.  35''41'2(r'  N.,  long. 
113°36'00'  W.;  to  lat.  35°55'25'  N.,  long. 
113°49'10' W.;  to  lat.  35''57'45'N.. 
113°45'20'  W.;  thence  northwest  along  the 
park  boundary  to  lat.  36°02'20'  N.,  long. 
113''50'15'  W.;  to  SeooO'lir  N..  long. 
113°53'45"  W.;  thence  to  the  point  of 
beginning. 

Section  3.  Aircraft  operations:  general. 
Except  in  an  emergency,  no  person  may 
operate  an  aircraft  in  the  Special  Flight 
Rules,  Area  under  VFR  on  or  after  September 
22, 1988,  or  under  IFR  on  or  after  April  6, 
1989,  unless  the  operation — (a)  Is  conducted 
in  accordance  with  the  following  procedures: 

Note:  The  following  procedures  do  not 
relieve  the  pilot  from  see-and-avoid 
responsibility  or  compliance  with  FAR 
91.119. 

(1)  Unless  necessary  to  maintain  a  safe 
distance  from  other  aircraft  or  terrain — 

(i)  Remain  clear  of  the  areas  described  in 
Section  4;  and 

(ii)  Remain  at  or  above  the  following 
altitudes  in  each  sector  of  the  canyon: 

Eastern  section  frt)m  Lees  Ferry  to  North 
Canyon  and  North  Canyon  to  Boundary 
Ridge:  as  prescribed  in  Section  5. 

Boundary  Ridge  to  Supai  Point  (Yumtheska 
Point):  10,000  feet  MSL. 

Western  section  from  Diamond  Creek  to 
the  Grant  Wash  Qiffs:  8,000  feet  MSL. 

(2)  Proceed  through  the  four  flight 
corridors  describe  in  Section  4  at  the 
following  altitudes  unless  otherwise 
authorized  in  writing  by  the  Flight  Standards 
District  Office: 

Northbound 

11,500  or 
13,500  feet  MSL 

Southbound 

>10,500  or 

>12,500  feet  MSL 

(b)  Is  authorized  in  writing  by  the  Flight 
Standards  District  Office  emd  is  conducted  in 
compliance  with  the  conditions  contained  in 
that  authorization.  Normally  authorization 
will  be  granted  for  operation  in  the  areas 
described  in  Section  4  or  below  the  altitudes 
listed  in  Section  5  only  for  operations  of 
aircraft  necessary  for  law  enforcement, 
firefighting,  emergency  medical  treatment/ 
evacuation  of  persons  in  the  vicinity  of  the 
Park;  for  support  of  Park  maintenance  or 
activities;  or  for  aerial  access  to  and 
maintenance  of  other  property  located  within 
the  Special  Flight  Rules  Area.  Authorization 
may  be  issued  on  a  continuing  basis,  (c)(1) 
Prior  to  November  1, 1988,  is  conducted  in 
accordance  with  a  specific  authorization  to 
operate  in  that  airspace  incorporated  in  the 
operator's  part  135  operations  specifications 


in  accordance  with  the  provisions  of  SFAR 
50-1,  notwithstanding  the  provisions  of 
Sections  4  and  5;  and 

(2)  On  or  after  November  1, 1988,  is 
conducted  in  accordance  with  a  specific 
authorization  to  operate  in  that  airspace 
incorporated  in  the  operated  in  the  operator's 
operations  specifications  and  approved  by 
the  Flight  Standards  District  Office  in 
accordance  with  the  provisions  of  SFAR  50- 
2. 

(d)  Is  a  search  and  rescue  mission  directed 
by  the  U.S.  Air  Force  Rescue  Coordination 
Center. 

(e)  Is  conducted  within  3  nautical  miles  of 
Whitmore  Airstrip,  Pearce  Ferry  Airstrip, 
North  Rim  Airstrip,  Cliff  Dwellers  Airstrip,  or 
Marble  Canyon  Airstrip  at  an  altitudes  less 
than  3,000  feet  above  airport  elevation,  for 
the  purpose  of  landing  at  or  taking  off  from 
that  fecility.  Or 

(f)  Is  conducted  under  an  IFR  clearance 
and  the  pilot  is  acting  in  accordance  with 
ATC  instructions.  An  IFR  flight  plan  may  not 
be  filed  on  a  route  or  at  an  altitude  that 
would  require  operation  in  an  area  described 
in  Section  4. 

Section  4.  Flight-free  zones.  Except  in  an 
emergency  or  if  otherwise  necessary  for 
safety  of  flight,  or  unless  otherwise 
authorized  by  the  Flight  Standards  District 
Office  for  a  purpose  listed  in  Section  3(b),  no 
person  may  operate  an  aircraft  in  the  Special 
Flight  Rtiles  Area  within  the  following  areas: 

(a)  Desert  View  Flight-Free  Zone.  Within 
an  area  bounded  by  a  line  beginning  at  Lat. 
35°59'30'  N.,  Long.  111°46'20'  W.  to 
35''59'30'  N.,  Long.  lll''52'45'  W.;  to  Lat. 
36''04'50'  N.,  Long.  lll''52'00'  W.;  to  Lat. 
ae-Oe'OO'  N.,  Long.  111°46'20''  W.;  to  the 
point  of  origin;  but  not  including  the  airspace 
at  and  above  10,500  feet  MSL  within  1  mile 
of  the  western  boundary  of  the  zone.  The  area 
between  the  Desert  View  and  Bright  Angel 
Flight-Fiee  Zones  is  designated  the  "Zimi 
Point  Corridor." 

(b)  Bright  Angel  Flight-Free  Zone.  Within 
an  area  boimded  by  a  line  beginning  at  Lat. 
35°59'30'  N.,  Long.  lll''55'30'  W.;  to  Lat. 
35°59'30'  N.,  Long.  112''04'00''  W.;  thence 
counterclockwise  via  the  5  statute  mile 
radius  of  the  Grand  Canyon  Airport  point 
(Lat.  35°57'09'  N..  Long.  112''08'47'' W.)  to 
Ut.  36°01'30'  N.,  Long.  112''11'00"'  W.;  to 
Ut.  36°06'15"  N.,  Long.  112°12'50'  W.;  to 
Lat.  36°14'40'  N.,  Long.  112°08'50'  W.;  to 
Lat.  36°14'40'  N.,  Long.  111°57'30'  W.;  to 
Lat.  36''12'30'  N.,  Long.  lll''53'50'  W.;  to  the 
point  of  origin;  but  not  including  the  airspace 
at  and  above  10,500  feet  MSL  within  1  mile 
of  the  eastern  boundary  between  the  southern 
boimdary  and  Lat.  36°04'50'  N.  or  the 
airspace  at  and  above  10,500  feet  MSL  within 
2  miles  of  the  northwest  boundary.  The  area 
bounded  by  the  Bright  Angel  and  Shinumo 


Flight-Free  Zones  is  designated  the  "Dragon 
Corridor." 

(c)  Shinumo  Flight-Free  Zone.  Within  an 
area  bounded  by  a  line  b^ginning  at  Lat. 
36''04'00'N.,  Long.  112°16'40'  W.;  northwest 
along  the  park  boundary  to  a  point  at  Lat. 
36°12'47'  N.,  Long.  112"'30'53'  W.;  to  Lat. 
36''21'15'  N.,  Long.  112°20'20'  W.;  east  along 
the  park  boundary  to  Lat.  36°21'15"  N.,  Long. 
112°13'55''  W.;  to  Ut.  36°14'40'  N..  Long. 
112°11'25'  W.;  to  the  point  of  origin.  The 
area  between  the  Thunder  River/Toroweap 
and  Shiniuno  Flight  Free  Zones  is  designated 
the  "Fossil  Canyon  Corridor." 

(d)  Toroweap/Thunder  River  Flight-Free 
Zone.  Within  an  area  bounded  by  a  line 
beginning  at  Lat.  36°22'45'  N.,  Long. 
112°20'35'  W.;  thence  northwest  along  the 
boundary  of  the  Grand  Canyon  National  Park 
to  Lat.  36''17'48'  N.,  Long.  113°03'15'  W.;  to 
Ut.  36''15'00"  N.,  Long.  113°07'10'  W.;  to 
Ut.  36''10'30"  N.,  Long.  113n)ri0'  W.; 
thence  east  along  the  Colorado  River  to  the 
confluence  of  Havasu  Canyon  (Ut.  36°18'40" 
N..  Long.  112''45'45'  W.;)  including  that  area 
within  a  1.5  nautical  mile  radius  of 
Toroweap  Overlook  (Ut.  36°12'45'  N..  Long. 
113°03'30'  W.);  to  the  point  of  origin;  but  not 
including  the  following  airspace  designated 
as  the  "Tuckup  Corridor":  at  or  above  10,500 
feet  MSL  within  2  nautical  miles  either  side 
of  a  line  extending  between  Ut.  36°24'47*^N., 
Long.  112°48'50'  W.  and  Ut.  36°17'10'  N., 
Long.  112°48'50'  W.;  to  the  point  of  origin. 

Section  5.  Minimum  flight  altitudes.  Except 
in  an  emergency  or  if  otherwise  necessary  for 
safety  of  flight,  or  unless  otherwise 
authorized  by  the  Flight  Standards  District 
Office  for  a  purpose  listed  in  Section  3(b),  no 
person  may  operate  an  aircraft  in  the  Special 
Flight  Rules  Area  at  an  altitude  lower  than 
the  following: 

(a)  Eastern  section  from  Lees  Ferry  to  North 
Canyon:  5,000  feet  MSL. 

(b)  Eastern  section  from  North  Canyon  to 
Boundary  Ridge:  6,000  feet  MSL. 

(c)  Boundary  Ridge  to  Supai  (Yumtheska) 
Point:  7,500  feet  MSL. 

(d)  Supai  Point  to  Diamond  Creek:  6,500 
feet  MSL. 

(e)  Western  section  bom  Diamond  Creek  to 
the  Grand  Wash  Cliffs:  5,000  feet  MSL. 

Section  9.  Termination  date.  Sections  1. 
Applicability,  Section  4,  Flight-fr«e  zones, 
and  Section  5.  Minimum  flight  altitudes, 
expire  on  0901  UTC,  April  1,  2001. 

Note:  An  informational  map  of  the  special 
flight  rules  areas  defined  by  SFAR  50-2  is 
available  on  the  Office  of  Rulemaking's 
website  at  http://www.faa.gov/avr/ 
armhome.htm.  A  paper  copy  is  available 
frtim  the  Office  of  Rulemaking  by  calling 
Linda  Williams  at  (202)  267-9685. 
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PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFRC 
PATTERNS 

3.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40103,  40113. 
40120,  44101,44111,  44701,  44709,  44711, 
44712,  44715.  44716,  44717.  44722,  46306, 
46315,  46316,  46502,  46504,  46506-46507, 
47122.  47508,  47528-47531. 


§§93.305,93.307    [Delayed] 

4.  Sections  93.305  and  93.307 
pubUshed  on  December  31, 1996  (61  FR 
69330),  corrected  at  62  FR  2445  (January 
16, 1997),  and  delayed  at  65  FR  5397 
(February  3,  2000)  and  made  effective 
December  1 ,  2000  in  a  rule  published  on 
April  4,  2000  (65  FR  17736)  and  delayed 
until  December  28,  2000  (65  FR  69846, 
November  20,  2000)  are  further  delayed 
until  April  1,2001. 


§§93.301,93.305,93.307,93.309    [Deleyed] 

5.  The  amendments  to  Section  93.301, 
93.305,  93.307  and  93.309  published  on 
April  4,  2000  (65  FR  17736)  and  delayed 
until  December  28,  2000  (65  FR  69846, 
November  20,  2000)  are  further  delayed 
until  April  1,2001. 

Issued  in  Washington  DC,  on  December  28, 
2000. 

Jane  F.  Garvey, 
Administrator. 
[FR  Doc.  00-33457  Filed  12-28-00;  4:08  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Routes  for  the  Grand 
Canyon  National  Park 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice;  delay  of  effective  date. 

summary:  On  April  4,  2000,  the  FAA 
issued  a  Notice  of  Availability  of 
commercial  routes  in  the  Grand  Canyon 
National  Park  {GCNP)  Special  Flight 
Rules  Area  (SFRA)  setting  forth  new 
routes  available  for  GCNP.  Additionally, 
on  that  same  day,  the  FAA  published  a 
final  rule  modifying  the  airspace  of  the 
SFRA.  The  new  routes  and  the  Airspace 
Modification  final  rule  are  interrelated. 
Based  on  safety  concerns  for  air  tours  in 
the  east  end  of  the  GCNPSFRA 
expressed  by  air  tour  operators,  the  FAA 
delays  the  effective  date  of  the  route 
system  until  the  issues  in  the  east  end 
of  the  GCNP  SFRA  are  resolved.  The 
FAA  also  publishes  in  this  Federal 
Register  a  companion  document 
delaying  the  effective  date  for  the 
Airspace  Modification  final  rule. 
DATES:  The  Notice  of  availability  for 
Commercial  Routes  for  the  Grand 
Canyon  National  Park  was  issued  on 
March  28,  2000,  and  published  in  the 
Federal  Register  on  April  4,  2000  (65  FR 
17698).  It  was  scheduled  to  become 
effective  on  December  1,  2000  and 
delayed  until  December  28,  2000.  The 
FAA  is  further  delaying  implementation 
of  the  routes  until  the  issues  are 
resolved. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Nesbitt,  Flight  Standards 
Service,  (AFS-200),  Federal  Aviation 
Administration,  Seventh  and  Maryland 
Streets,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  493-4981. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  4,  2000.  the  Federal 
Aviation  Administration  published  two 
final  rules,  the  Modification  of  the 
Dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
and  Flight  Free  Zones  (Air  Space 
Modification),  and  the  Commercial  Air 
Tour  Limitation  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(Commercial  Air  Tour  Limitation).  See 
65  FR  17736;  65  FR  17708;  April  4, 
2000.  The  FAA  also  simultaneously 
published  a  notice  of  availability  of 
Commercial  Routes  for  the  Grand 


Canyon  National  Park  (Routes  Notice). 
See  65  FR  17698,  April  4,  2000.  The 
Commercial  Air  Tour  Limitations  final 
rule  became  effective  on  May  4,  2000. 
The  Air  Space  Modification  final  rule 
and  the  routes  set  forth  in  the  Routes 
Notice  were  scheduled  to  become 
effective  December  1,  2000.  The 
effective  date  of  the  Air  Space 
Modification  final  rule  and  the  new 
routes  was  delayed  to  provide  the  air 
tour  operators  ample  opportunity  to 
train  on  the  new  route  system  during 
the  non-tour  season.  The  Final 
Supplemental  Environmental 
Assessment  for  Special  Flight  Rules  in 
the  Vicinity  of  Grand  Canyon  National 
Park  (SEA)  was  completed  on  February 
22,  2000,  and  the  Finding  of  No 
Significant  Impact  was  issued  on 
February  25,  2000. 

On  May  8,  2000,  The  United  States 
Air  Tour  Association  and  seven  air  tour 
operators  (hereinafter  collectively 
referred  to  as  the  Air  Tour  Providers) 
filed  a  petition  for  review  of  the  two 
final  rules  before  the  United  States 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit.  This  petition  did  not 
cover  the  Routes  Notice.  The  FAA,  The 
Department  of  Transportation,  the 
Department  of  Interior,  the  National 
Park  Service  and  various  federal 
officials  were  named  as  respondents  in 
this  action.  On  May  30,  2000.  the  Air 
Tour  Providers  filed  a  motion  for  stay 
pending  review  before  the  Court  of 
Appeals.  The  federal  respondents  in  this 
case  filed  a  motion  for  summary  denial 
on  grounds  that  petitioners  had  not 
exhausted  their  administrative 
remedies.  The  Court  granted  the  federal 
respondents  summary  denial  on  July  19, 
2000.  The  Grand  Canyon  Trust,  the 
National  Parks  and  Conservation 
Association,  the  Sierra  Club,  the 
Wilderness  Society,  Friends  of  the 
Grand  Canyon  and  Grand  Canyon  River 
Guides,  Inc.  (The  Trust)  filed  a  petition 
for  review  of  the  same  rules  on  May  22, 
2000.  The  Court,  by  motion  of  the 
federal  respondents,  consolidated  that 
case  with  that  of  the  Air  Tour  Providers. 
The  Hualapai  Indian  Tribe  of  Arizona 
filed  a  motion  to  intervene  in  the  Air 
Tour  Providers  petition  for  review  on 
June  23,  2000.  The  Court  granted  that 
motion  on  July  19,  2000. 

On  July  31,  2000,  the  Air  Tour 
Providers  filed  a  motion  for  stay  before 
the  FAA.  Both  the  Hualapai  Indian 
Tribe  and  the  Trust  filed  oppositions  to 
the  Air  Tour  Providers'  stay  motion.  On 
October  11,  2000,  (65  FR  60352)  the 


FAA  published  a  disposition  of  the  stay 
request,  denying  the  stay.  On  October 
25,  2000.  the  Air  Tour  Providers  filed  a        \ 
Motion  for  Stay  and  Emergency  Relief 
Pending  Review  of  an  Agency  Order 
with  the  Court  of  Appeals.  The  federal 
respondents  filed  their  Opposition  to 
Petitioner's  Motion  for  Stay  Pending 
Review  and  Notification  of 
Administrative  Stay  of  Route  and 
Airspace  Rules  on  November  2.  2000. 
The  FAA  stayed  the  routes  and  airspace 
imtil  December  28,  2000  so  that  it  could 
investigate  further  some  new  safety 
allegations  raised  by  the  Air  Tour 
Providers  during  the  course  of  the 
litigation.  The  FAA  has  analyzed  these 
safety  issues  and  has  determined  that 
further  modifications  are  necessary  in 
order  to  address  some  safety  problems 
identified  by  the  Air  Tour  Providers. 

Agency  Action 

The  Air  Tour  Providers'  Motion,  filed 
October  25,  2000,  raised  some  specific 
safety  allegations  about  the  routes  in  the 
Dragon  Corridor  (Green  Route  2  and  2R), 
Zuni  Point  Corridor  (Green  1;  Black  1) 
and  east  of  the  Desert  View  Flight  Free 
Zone  (Black  2  and  Green  3).  These 
safety  issues  were  not  previously 
understood  by  the  FAA.  The  FAA  has 
now  had  the  opportiuiity  to  conduct  an 
initial  investigation  of  the  east  end  route 
structure  and  has  determined  that  there 
likely  are  some  improvements  that  can 
be  made  to  address  concerns  raised  by 
the  Air  Tour  Operators.  Thus,  the  FAA 
is  delaying  the  effective  date  of  the  new 
routes  imtil  the  issues  on  the  east  end 
of  the  GCNP  SFRA  are  resolved.  The 
FAA  intends  the  routes  to  be 
implemented  by  or  before  April  1.  2001. 
Elsewhere  in  this  Federal  Register,  the 
FAA  also  is  delaying  the  effective  date 
of  the  airspace  changes  adopted  in  the 
April  4,  2000  final  rule. 

The  FAA  notes  that  if  the  issues  on 
the  east  end  cannot  be  resolved  by  April 
1,  2001,  the  FAA  may  implement  the 
routes  on  the  west  end  of  the  GCNP 
SFRA  (Blue  Direct  North.  Blue  Direct 
South,  Green  4.  Blue  2  and  Brown 
routes)  while  maintaining  the  SFAR  50- 
2  route  structure  on  the  east  end.  The 
goal  for  a  partial  implementation  also  is 
spring  2001. 

Dated:  Issued  in  Washington,  DC  on 
December  22.  2000. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  00-33291  Filed  12-28-00;  4:08  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart941 

[Pocfct  No.  FR  4480  P  01] 

RIN2577-AC0S 

Public  Housing  Total  Devatopmant 
Coat 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  bidian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  HUD's  regidations  governing 
Total  Development  Cost  (TOC)  for  the 
development  of  public  housing.  The 
amendments  would  implement 
statutory  changes  made  to  the  statutory 
TDC  requirements.  Among  other 
changes,  this  proposed  rule  would  limit 
the  amount  of  public  bousing  funds  that 
a  pubhc  housing  agency  may  use  to  pay 
for  housing  construction  costs.  The  nde 
would  also  provide  that  demolition  and 
environmental  bazard  remediation  costs 
are  included  in  TDC  only  to  the  extent 
that  such  costs  are  associated  with  the 
replacement  of  pubUc  housing  units  on 
the  project  site. 

DATES:  Comments  Due  Date:  March  5, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  this  proposed  rule  to  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington,  DC 
20410.  Comments  should  refer  to  the 
above  docket  niunber  and  title.  A  copy 
of  each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Facsimile  (FAX)  comments  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Flood,  Office  of  Public  and 
Indian  Housing,  Room  4134,  U.S. 
E)epartment  of  Housing  and  Urban 
Development,  451  Seventh  St..  SW., 
Washington,  DC  20410;  telephone  (202) 
708-1640  (this  is  not  a  toll-free 
telephone  number).  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPt^MENTARY  INFORMATION: 

L  Statutory  Background 

The  United  States  Housing  Act  (42 
U.S.C.  1437  et  seq.)  (the  1937  Act) 
establishes  the  statutory  framework  for 


HUD's  pubUc  and  assisted  housing 
programs.  The  1937  Act  authorizes  HUD 
to  assist  public  housing  agencies  (PHAs) 
with  the  development  and  operation  of 
public  housing  projects,  and  sets  forth 
several  requirements  regarding  public 
housing  development.  Two  such 
statutory  requirements  regarding  the 
development  of  public  housing  are 
foimd  in  sections  3(c)(1)  and  6(b)  of  the 
1937  Act. 

Section  3(c)(1)  of  the  1937  Act  (42 
U.S.C.  1437a(c)(l))  defines  the  terms 
"development"  and  "development 
cost."  Specifically,  section  3(c)(1) 
defines  development  to  mean  "any  and 
all  undertakings  necessary  for  planning, 
land  acquisition,  demoUtion, 
construction,  or  eqmpment,  in 
connection  with  a"  public  housing 
project.  Further,  section  3(c)(1)  specifies 
that  development  cost  "comprises  the 
costs  incurred  by  a  [PHA]  in  such 
undertakings  and  their  necessary 
financing  (including  the  payment  of 
carrying  charges),  and  in  otherwise 
carrying  out  the  development  of  the 
public  housing  project. 

Section  6(b)(1)  ot  the  1937  Act  (42 
U.S.C.  1437d(b)(l))  limits  the  amount  of 
public  housing  funds  provided  by  HUD 
that  a  PHA  may  use  to  pay  for  the  costs 
of  developing  a  public  housing  project, 
unless  HUD  provides  otherwise.  (For 
purposes  of  this  preamble,  the  term 
"public  housing  funds"  includes  public 
housing  Capital  Funds,  public  housing 
development  funds,  modernization 
funds  converted  to  development 
purposes,  and  HOPE  VI  program  funds.) 

Section  6(b)(2)  of  the  1937  Act  (42 
U.S.C.  1437d(b)(2))  directs  HUD  to 
determine  total  development  cost  by 
multiplying  the  "construction  cost 
guideline"  for  the  project  "by  averaging 
the  c\irrent  construction  costs,  as  listed 
in  not  less  than  two  nationally 
recognized  residential  construction  cost 
indices,  for  publicly  hid  construction  of 
a  good  and  sound  quality."  The 
construction  cost  guideline  is  then 
multiplied  by  1.6  for  elevator  type 
structures  and  by  1.75  for  non-elevator 
construction.  The  statutory  total 
development  cost  (TE)C)  limit  is 
calcidated  by  adding  the  resulting 
amounts  for  all  imits  in  the  public 
housing  project 

n.  Public  Housing  Refbrm 

On  October  21, 1998,  President 
Clinton  signed  into  law  HUD's  fiscal 
year  (FY)  1999  Appropriations  Act, 
which  includes  the  Quality  Housing  and 
Work  ResponsibiUty  Act  of  1998  (title  V 
of  the  FY  1999  HUD  Appropriations 
Act;  Public  Law  105-276;  112  Stat. 
2461)  (referred  to  in  this  preamble  as  the 
"Public  Housing  Reform  Act").  The 


Public  Housing  Reform  Act  constitutes 
a  substantial  overhaul  of  HUD's  public 
housing  and  Section  8  assistance 
programs.  The  Public  Housing  Reform 
Act  enacts  into  law  many  of  the  reforms 
originally  proposed  in  Secretary 
Andrew  Cuomo's  HUD  2020 
Management  Reform  Plan,  HUD's  public 
housing  bill  and  Congressional  bills  that 
are  directed  at  revitalizing  and 
improving  HUD's  public  housing  and 
Section  8  tenant-based  programs. 

Section  520  of  the  PuDlic  Housing 
Reform  Act  (entitled  "Total 
Development  Costs")  makes  three 
revisions  to  the  public  housing 
development  requirements  set  forth  in 
the  1937  Act.  First,  section  520(a) 
amends  the  statutory  definition  of 
"development  cost"  to  specify  that  such 
cost  "does  not  include  the  costs 
associated  with  demolition  of  or 
remediation  of  environmental  hazards 
associated  with  public  housing  units 
that  will  not  be  replaced  on  the  project 
site,  or  other  extraordinary  site  costs  as 
determined  by  the  Secretary"  of  HUD. 

Section  520(b)  of  the  Public  Housing 
Reform  Act  amends  section  6(b)  of  the 
1937  Act  to  provide  that  the  statutory 
TDC  limit  applies  only  to  public 
housing  fundis  provided  by  HUD  for  use 
in  the  development  of  public  housing, 
and  does  not  apply  to  other  funding — 
such  as  funding  under  the  HOME 
Investment  Partnerships  Program  or 
funding  under  the  Community 
Development  Block  Grants  (CDBG) 
Program. 

Section  520(b)  also  provides  that  HUD 
may  limit  the  amount  of  public  housing 
funds  that  a  PHA  may  use  to  pay  for 
housing  construction  costs,  including 
"the  actual  bard  costs  for  the 
construction  of  units,  builder's  overhead 
and  profit,  utilities  from  the  street,  and 
finish  landscaping." 

m.  This  Proposed  Rule 

HUD's  regulations  implementing  the 
public  housing  development 
requirements  of  the  1937  Act  are  located 
at  24  CFR  part  941.  This  proposed  rule 
would  update  part  941  and  incorporate 
the  statutory  amendments  made  by 
section  520  of  the  Public  Housing 
Reform  Act.  The  following  summarizes 
the  major  amendments  that  woidd  be 
made  to  part  941  by  this  proposed  rule: 

A.  Amendments  to  the  Definition  of 
TDC(§941.103) 

1.  TDC  sub-allocations.  In  order  to 
better  understand  and  control  the  actual 
costs  involved  in  the  development  of  a 
project,  the  proposed  rule  would  amend 
the  definition  of  TDC  in  §  941.103  to 
provide  that  the  mayimnni  TDC 
allocation  consists  of  two  sub- 
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allocations:  housing  construction  costs 
and  community  renewal  costs.  This  will 
enable  HUD  to  identify  the  actual  costs 
associated  with  the  different  aspects  of 
the  whole  development  program. 

Housing  construction  costs  are  the 
costs  allocated  to  construct  the  dwelling 
units.  The  proposed  rule  would  define 
the  TDC  housing  construction  sub- 
allocation  to  include  costs  attributable 
to: 

•  Dwelling  unit  hard  costs  (including 
construction  and  equipment); 

•  Builder's  overhead  and  profit; 

•  On  site  streets  and  utilities  from  the 
street; 

•  Finish  landscaping;  and 

•  Davis-Bacon  wage  rates,  as 
applicable. 

Community  renewal  costs  are  the 
balance  of  the  development  costs 
remaining  within  the  TDC  limit  after  the 
housing  construction  cost  allocation  is 
subtracted  from  the  TDC  limit. 
Conmiimity  renewal  costs  include  the 
costs  allocated  to  renewal  of  the 
community,  as  well  as  certain  other 
costs  associated  with  the  development 
of  the  pubhc  housing  project.  The 
proposed  rule  would  define  the 
community  renewal  sub-allocation  to 
include  costs  attributable  to: 

•  Planning  (including  proposal 
preparation); 

•  Administration; 

•  Site  acquisition; 

•  Relocation; 

•  Demolition  and  site  remediation  of 
environmental  hazards  associated  with 
public  housing  units  that  will  be 
replaced  on  the  project  site; 

•  Interest  and  carrying  charges; 

•  Off-site  facilities; 

•  Community  buildings  and  other 
HUD-approved  non-dwelling  facilities; 

•  A  contingency  allowance; 

•  Insurance  premiums;  and 

•  Any  initial  operating  deficit. 

2.  DemoUtion  and  site  remediation 
costs.  The  proposed  rule  would  revise 
the  definition  of  TDC  to  provide  that 
demoUtion  and  site  remediation  costs 
are  included  in  TDC  only  to  the  extent 
that  such  costs  are  associated  with  the 
development  of  pubUc  housing  imits  on 
the  project  site. 

3.  Extraordinary  site  costs.  In 
accordance  with  section  520  of  the 
Public  Housing  Reform  Act,  the 
proposed  rule  would  also  specify  that 
extraordinary  site  costs  as  approved  by 
HUD  are  not  included  in  TDC.  The 
proposed  rule  provides  that 
extraordinary  site  costs  may  include, 
but  are  not  limited  to:  (1)  removal  or 
replacement  of  extensive  underground 
utility  systems;  (2)  extensive  rock  and/ 
or  soil  removal  and  replacement;  (3) 
construction  of  extensive  street  and 
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other  public  improvements;  and  (4) 
dealing  with  imusual  site  conditions 
such  as  slopes,  terraces,  water 
catchments,  and  lakes.  The  proposed 
rule  would  require  that  extraordinary 
site  costs  be  verified  by  an  independent 
certified  engineer  and  approved  by 
HUD. 

4.  TDC  limit  for  purposes  of  the 
Annual  Contributions  Contract. 
Currently,  the  definition  of  TDC  in 
§  941.103  contains  the  following 
provision: 

The  total  development  cost  in  the  proposal, 
when  reviewed  and  approved  by  HUD, 
becomes  the  maximum  total  development 
cost  stated  in  the  ACC.  Upon  completion  of 
the  project,  the  actual  development  cost  is 
determined,  and  this  becomes  the  maximum 
total  development  cost  of  the  project  for 
purposes  of  the  ACC. 

For  purposes  of  clarity,  this  proposed 
rule  would  relocate  this  provision  to 
§  941.306,  which  sets  forth  the 
maximum  development  cost 
requirements  for  public  housing 
development. 

B.  Amendments  to  Maximum 
Development  Cost  Requirements 
(§941.306) 

The  proposed  nUe  would  entirely 
revise  §  941.306,  which  estabUshes  the 
maximum  development  cost 
requirements.  The  following 
siunmarizes  the  major  changes  that 
would  be  made  to  §  941.306  by  this 
proposed  rule: 

1.  Exceptions  to  TDC  limit.  Section 
6(b)  of  the  1937  Act  permits  the 
Secretary  of  HUD  to  approve 
development  costs  higher  than  the  TDC 
for  a  public  housing  project.  Section 
941.306(a)  describes  the  conditions 
imder  which  the  Secretary  would 
approve  an  exception  to  the  TDC.  HUD 
has  recently  undertaken  an  intensive 
process  of  analysis  and  consultation  to 
establish  appropriate  cost  limits  and, 
therefore,  does  not  foresee 
circumstances  imder  which  an 
exception  would  be  warranted. 
Accordingly,  this  proposed  rule  woidd 
remove  the  regulatory  language 
regarding  exceptions  to  the  TDC  limits. 

2.  Elaboration  of  TDC  calculation 
procedures.  Currently,  §941. 306(b) 
provides  that  "HUD  will  determine  the 
maximiun  *  *   *  TDC  in  accordance 
with  section  6  of  the"  1937  Act.  For  the 
convenience  of  readers,  this  proposed 
rule  would  revise  §  941.306(b)  to 
provide  greater  detail  regarding  the 
procedures  used  by  HUD  in  determining 
the  TDC  for  a  public  housing  project. 

In  Senate  colloquy  before  passage  of 
the  Public  Housing  Reform  Act,  Senator 
Mack  noted  that  HUD  "should  interpret 
(section  6(b)(2)  of  the  1937  Act]  as 


requiring  the  use  of  indices  such  as  the 
R.S.  Means  cost  index  for  construction 
of  'average'  quaUty  and  the  Marshal  & 
Swift  cost  index  for  construction  of 
'good'  quality"  (Congressional  Record  of 
October  8,  1998,  S.  11840).  Accordingly, 
the  proposed  rule  would  also  specify 
that  HUD  will  be  using  these  two 
indices  to  calculate  TDC.  HUD  has  the 
discretion  to  change  the  cost  indices  to 
other  such  indices  which  reflect 
comparable  housing  construction 
quahty. 

3.  Unut  on  housing  construction 
costs.  In  accordance  with  section  520  of 
the  Public  Housing  Reform  Act,  HUD 
has  decided  to  limit  the  amount  of 
public  housing  funds  that  a  PHA  may 
use  to  pay  for  housing  construction 
costs. 

HUD  will  determine  the  limit  on 
housing  construction  costs  by  averaging 
the  housing  construction  costs  listed  in 
at  least  two  nationally  recognized 
residential  housing  construction  cost 
indices  for  specific  bedroom  sizes  and 
structure  types.  This  formula  is  the 
same  as  that  used  in  determining  the 
project  TDC,  with  the  exception  that  the 
miUtipUers  (for  elevator  type  structines 
and  non-elevator  type  structures)  are  not 
applied  to  the  average  of  the  two 
construction  indices.  HUD  will  use  the 
RS.  Means  cost  index  for  construction 
of  "average"  quality  and  the  Marshall  & 
Swift  cost  index  for  construction  of 
"good"  quahty  to  calculate  the  limit  on 
housing  construction  costs  (HUD  has 
the  discretion  to  change  the  cost  indices 
to  other  such  indices  which  reflect 
comparable  housing  construction 
quality).  The  balance  of  the  pubUc 
housing  funds  provided  by  HUD  for  the 
development  of  the  project  (up  to  the 
maximum  TDC  allocation)  may  be  used 
to  pay  for  community  renewal  costs. 

4.  TDC  applicability  to  public  housing 
funds.  The  proposed  rule  clarifies  that 
the  TDC  limit  applies  only  to  costs  paid 
from  pubUc  bousing  funds  provided  by 
HUD  to  a  PHA  for  use  in  the 
development  of  public  housing.  As 
provided  in  section  520  of  the  PubUc 
Housing  Reform  Act,  the  TDC  limit  does 
not  apply  to  other  funding  provided  by 
HUD  to  a  PHA.  A  PHA  may  use  hmding 
sources  not  subject  to  the  maximum 
TDC  limitation  (such  as  CDBG  funds, 
HOME  funds,  low-income  tax  credits, 
private  donations,  and  private 
financing)  to  cover  project  costs  that 
exceed  the  housing  cost  cap  or  the 
maximum  TDC  amount. 

IV.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
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Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  nde  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  would  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  hais  reviewed  and 
approved  this  proposed  rule  and  in  so 
doing  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1]  A  Substantial  Number  of  Small 
Entities  Will  Not  Be  Affected.  The 
proposed  rule  is  exclusively  concerned 
with  public  housing  agencies  that 
receive  capital  assistance  provided  by 
HUD  for  the  development  of  public 
housing.  The  proposed  rule  would 
update  HUD's  public  housing 
development  regulations  at  24  CFR  part 
941  to  incorporate  the  statutory 
amendments  made  by  section  520  of  the 


Public  Housing  Reform  Act.  Under  the 
definition  of  "Small  governmental 
jiuisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
appUcable  only  to  those  few  public 
housing  agencies  that  are  part  of  a 
political  jiuisdiction  with  a  population 
of  imder  50,000  persons.  The  number  of 
entities  potentially  affected  by  this  rule 
IS  therefore  not  substantial. 

(2)  No  Significant  Economic  Impact. 
The  proposed  regulatory  amendments 
will  not  change  the  amoimt  of  capital 
funding  available  to  pubUc  housing 
agencies  for  the  development  of  public 
housing.  Accordingly,  the  economic 
impact  of  this  rule  will  not  be 
significant,  and  it  will  not  affect  a 
substantial  number  of  small  entities. 
Notwithstanding  HUD's  determination 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  HUD  specifically 
invites  comments  regarding  any  less 
burdensome  eiltematives  to  this  rule  that 
will  meet  HUD's  objectives  as  described 
in  this  preamble. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects  in  24  CFR  Part  941 

Grant  programs — housing  and 
community  development,  Loan 
prognuns — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  part  941  as  follows: 

PART  941— PUBUC  HOUSING 
DEVELOPMENT 

1.  The  authority  citation  for  24  CFR 
part  941  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437b,  1437c,  1437g, 
and  3535(d). 

2.  Revise  §  94"l. 102(b)(3)  to  read  as 
follows: 

S941.1Q2    Development  methods  and 
funding. 

***** 

(b)*  *  * 

(3)  Funds  available  to  it  from  any 
other  source,  consistent  with 


§  941.306(e).  or  as  may  be  otherwise 
approved  by  HUD. 

***** 

3.  In  §  941.103  revise  the  definition  of 
"Total  development  cost  (TDC)"  to  read 
as  follows: 

§941.103    Definitions. 

***** 

Total  Development  Cost  (TDC).  (1) 
The  sum  of  all  HUD-approved: 

(i)  Housing  construction  costs  (as 
defined  in  paragraph  (2)  of  this 
definition);  and 

(ii)  Community  renewal  costs  (as 
defined  in  paragraph  (3)  of  this 
definition). 

(2)  Housing  construction  costs  are  the 
development  costs  attributable  to: 

(i)  The  dwelling  unit  hard  costs 
(including  construction  and  equipment); 

(ii)  Builder's  overhead  and  profit; 

(iii)  On-site  streets  and  utilities  from 
the  street; 

(iv)  Finish  landscaping;  ^ 

(v)  Davis-Bacon  wage  rates,  as 
applicable. 

(3)  Community  renewal  costs  are  the 
development  costs  attributable  to: 

(i)  Planning  (including  proposal 
preparation); 

(ii)  Administration; 

(iii)  Site  acquisition; 

(iv)  Relocation; 

(v)  Demolition  and  site  remediation  of 
enviroiunental  hazards  associated  with 
public  housing  units  that  will  be 
replaced  on  the  project  site; 

(vi)  Interest  and  carrying  charges; 

(vii)  Off-site  facilities; 

(viii)  Community  buildings  and  non- 
dwelling  facilities; 

(be)  A  contingency  allowance; 

(x)  Insurance  premiums;  and 

(xi)  Any  initial  operating  deficit. 

(4)  TDC  does  not  include 
extraordinary  site  costs,  or  demolition 
or  environmental  remediation  costs 
associated  with  public  housing  units 
that  will  not  be  replaced  on  the  site. 
Extraordinary  site  costs  must  be  verified 
by  an  independent  certified  engineer 
and  approved  by  HUD.  Examples  of 
extraordinary  site  costs  include,  but  are 
not  Umited  to: 

(i)  Removal  or  replacement  of 
extensive  undergroimd  utility  systems; 

(ii)  Extensive  rock  and/or  soil  removal 
and  replacement; 

(iii)  Construction  of  extensive  street 
and  other  public  improvements;  and 

(iv)  Deaung  with  unusual  site 
conditions  such  as  slopes,  terraces, 
water  catchments.lakes,  etc. 
***** 

4.  Revise  §941.306  to  read  as  follows: 

§  941 .306    Maximum  deveiopment  cost 

(a)  Ldmit  on  approved  HUD  funds  to 
TDC.  (1)  No  funds  provided  by  HUD 
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imder  the  Act  or  the  HOPE  VI  program 
may  be  used  to  pay  development  costs 
in  excess  of  the  TDC. 

(2)  The  total  development  cost  in  the 
proposal,  when  reviewed  and  approved 
by  HUD,  becomes  the  maximum  TDC 
stated  in  the  ACC.  Upon  completion  of 
the  project,  the  actual  development  cost 
is  determined,  and  this  becomes  the 
maximum  TDC  of  the  project  for 
purposes  of  the  ACC. 

(b)  Determination  of  maximum  TDC. 
HUD  will  determine  the  maximum  TDC 
for  a  public  housing  project  as  follows: 

(1)  Step  1:  Unit  construction  cost 
guideline.  HUD  will  first  determine  the 
"construction  cost  guideline"  for  the 
project  by  averaging  the  ciurent 
construction  costs  as  listed  in  two 
nationally  recognized  residential 
construction  cost  indices  for  publicly 
bid  construction  of  a  good  and  soimd 
quality  for  specific  bedroom  sizes  and 
structure  types.  The  two  indices  HUD 
will  use  for  this  purpose  are  the  R.S. 
Means  cost  index  for  construction  of 
"average"  quality  and  the  Marshal  & 
Swift  cost  index  for  construction  of 
"good"  quality.  HUD  has  the  discretion 
to  change  the  cost  indices  to  other  such 
indices  which  reflect  comparable 
housing  construction  quality. 

(2)  Step  2:  Bedroom  size  and  structure 
types.  The  construction  cost  guideline  is 
dien  multipUed  by  the  number  of  units 
for  each  bedroom  size  and  structiire 
type. 

(3)  Step  3:  Elevator  and  non-elevator 
type  structures.  HUD  will  then  multiply 


the  resulting  amounts  bom  step  2  by  1.6 
for  elevator  type  structures  and  by  1.75 
for  non-elevator  type  structures. 

(4)  Step  4:  Maximum  TDC.  The 
maximum  TDC  for  a  project  is 
calcidated  by  adding  the  resiUting 
amoimts  from  step  3  for  all  u^ts  in  the 
project. 

(c)  Limit  on  housing  construction 
costs.  (1)  General.  As  described  in  the 
definition  of  TDC  in  §  941.103,  the 
maximum  TDC  allocation  is  composed 
of  two  sub-allocations:  housing 
construction  costs  and  community 
renewal  costs.  A  PHA  may  not  use 
funds  provided  by  HUD  under  the  Act 
to  pay  housing  construction  costs  in 
excess  of  the  "housing  cost  cap" 
established  by  HUD. 

(2)  Determination  of  housing  cost  cap. 
HUD  will  determine  the  housing  cost 
cap  by  averaging  the  housing 
construction  costs  listed  in  at  least  two 
nationally  recognized  residential 
housing  construction  cost  indices  for 
specific  bedroom  sizes  and  structure 
types.  The  two  indices  HUD  will  use  for 
this  purpose  are  the  R.S.  Means  cost 
index  for  construction  of  "average" 
quality  and  the  Marshal  &  Swift  cost 
index  for  construction  of  "good" 
quality.  HUD  has  the  discretion  to 
change  the  cost  indices  to  other  such 
indices  which  reflect  comparable 
housing  construction  quality. 

(3)  Balance  of  TDC  allocation.  The 
balance  of  the  funds  provided  by  HUD 
under  the  Act  for  the  development  of 
the  project  (up  to  the  maximum  TDC 


allocation)  may  be  used  to  pay  for 
commimity  renewal  costs. 

(d)  Funds  not  subject  to  TDC  limit.  (1) 
As  noted  in  paragraph  (a)  of  this  section, 
the  maximum  TDC  limit  applies  only  to 
funds  provided  by  HUD  under  the  Act 
or  the  HOPE  VI  program  to  a  PHA  and 
used  for  the  development  of  public 
housing. 

(2)  A  PHA  may  use  funding  sources 
not  subject  to  the  maximtun  TDC 
Umitation  (such  as  CDBG  funds,  HOME 
funds,  low-income  tax  credits,  private 
donations,  and  private  financing)  to 
cover  project  costs  that  exceed  die 
housing  cost  cap  or  the  maximum  TDC 
amount.  The  added  funding,  however, 
may  not  be  used  for  items  that  would 
result  in  substantially  increased 
operating,  maintenance  or  replacement 
costs,  and  must  meet  the  requirements 
of  section  102  of  the  HUD  Reform  Act 
(42  U.S.C.  3545). 

(3)  Although  certain  funding  sources 
are  not  subject  to  the  TDC  limitations  or 
housing  cost  cap  described  in 
paragraphs  (a)  and  (c)  of  this  section, 
these  funds  must  be  included  in  the 
project  development  cost  budget,  and 
legally  acceptable  written  commitments 
for  such  funds  must  be  provided  by  the 
PHA  for  HUD  approval. 

Dated:  December  8,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR'Doc.  01-212  Filed  1-3-01;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  tegal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  4, 
2001 

AGRieULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 

Michigan  et  al.;  published  1- 
3-01 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida  and  imported; 
published  1-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Business  ownership 
representation;  published 
12-5-00 

Hazardous  waste  program 
autfiorizations: 
Indiana;  published  1-4-01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-t>ased  capital: 
Market  risk  measure; 
securities  borrowing 
transactions;  published 
12-5-00 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Market  risk  measure; 
securities  borrowing 
transactions;  published 
12-5-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Gentamicin  sulfate, 

mometasone  furoate, 

clotrimazole  otic 

suspension;  published  1- 

4-01 

Sponsor  name  and  address 
changes — 

Phoenix  Scientific,  Inc.; 
published  1-4-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Practrce  and  procedure: 
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Civil  money  penalties; 
inflation  adjustment; 
published  1-4-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Tungsten-nickel-iron  shot 
approval  as  nontoxic  for 
waterfowl  and  coots 
hunting;  published  1-4-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Learjet;  published  11-30-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Risk-based  capital: 
Market  risk  measure; 
securities  borrowing 
transactions;  published 
12-5-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Corporations;  liability 
assumptions  in  certain 
corporate  transactions; 
published  1-4-01 

Partnership  mergers  and 
divisions;  tax 
consequences;  published 
1^4-01 

Tentative  carryback 
adjustment  in  consolidated 
fetum  context;  filing 
application  guidance; 
published  1-4-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  swine, 
and  dogs;  inspection  and 
treatment  for  screwworm; 
comments  due  by  1-12- 
01;  published  11-13-00 
User  fees: 
Veterinary  services — 
Permit  applications; 
comments  due  by  1-12- 
01;  published  11-13-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
National  school  lunch  and 
child  and  adult  care  food 
programs,  State 
administrative  expense 


funds,  and  free  and 
reduced  price  meals  and 
free  milk  in  schools- 
Afterschool  care 
programs;  snacks 
reimbursement; 
comments  due  by  1-9- 
01;  published  10-11-00 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
National  Voluntary  laboratory 
Accreditation  Program; 
operating  procedures; 
comments  due  by  1-8-01; 
published  11-7-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  coastal  fisheries- 
American  lobster; 
comments  due  by  1-9- 
01;  published  11-28-00 
Atlantic  highly  migratory 
species — 

Pelagk:  longline  fishery; 
sea  turtle  protection 
measures;  comments 
due  by  1-8-01; 
published  10-13-00 
Northeastern  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  1-10-01; 
published  12-11-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Florida  Keys  National 
Marine  Sanctuary,  FL; 
tXMjndary  expansion; 
comnfients  due  by  1-8- 
01;  published  11-22-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Preference  for  US-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Municipal  solid  waste 
landfills:  comments  due 
by  1-8-01;  published  11-7- 
00, 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comments  due 
by  1-10-01;  published 
12-11-00 
Air  quality  implementation 
plans';  approval  and 
promulgation;  various 
States: 


Alatiama;  comments  due  by 
1-8-01;  published  12-8-00 
Superfund  program: 

National  oil  and  hazardous 
sulsstances  contingertcy 
plan — 

National  priorities  list 
update;  comments  due 
by  1-8-01;  published 
12-8-00 
Superrfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-8-01;  published 
12-8-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Access  charges — 
Competitive  local 
exchange  carriers;  tariff 
charge  reform; 
comments  due  by  1-11- 
01,  published  12-27-00 
Satellite  communk:ations— 
Fixed-Satellite  Service 
(FSS)  earth  stations 
and  terrestnal  fixed 
service  stations:  efficient 
use  and  sharing  of 
radio  spectrum; 
comments  due  by  1-8- 
01;  published  11-24-00 

Telecommunkations  service 

quality  reporting 

requirements;  btennial 

regulatory  review; 

comments  due  by  1-12- 

01;  published  12-4-00 
Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

1-8-01;  published  11-29- 

00 
Colorado;  comments  due  by 

1-8-01;  published  12-18- 

00 
Oregon;  comments  due  by 

1-8-01;  published  11-29- 

00 
Wisconsin;  comments  due 

by  1-8-01;  published  11- 

30-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Preference  for  US  -flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Hospital  outpatient  services; 
prospective  payment 


IV 
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system;  comments  due  by 
1-12-01;  puWJshed  11-13- 
00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  violations; 
sexual  harassment  cases; 
comments  due  t)y  1-12- 
01;  published  11-13-00 
INTERK)R  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Critical  habitat 
designations- 
Various  plants  from  Kauai 
and  Niihau.  HI; 
comments  due  by  1-8- 
01;  published  11-7-00 
Various  p(2ints  from  Kauai 
and  Niihau,  HI; 
correction;  comments 
due  by  1-8-01; 
published  11-13-00 
Endangered  and  threatened 
species: 

Scotts  Valley  polygonum: 
comments  due  t>y  1-8-01; 
pubKshed  11-9-00 
INTERK3R  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases;  comments 
due  by  1-9-01;  published 
12-15-00 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.: 

Suicide  prevention  program; 
comments  due  by  1-12- 
01;  published  11-13-00 

LEGAL  SERVICES 
CORPORATION 

Regulatioris  review;  comment 
request;  comments  due  by 
1-8-01;  published  11-24-00 

NATK>NAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 
NUCLEAR  REGULATORY 
COMMISSK}N 

Spent  nudear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 


by  1-8-01;  published  12-7- 
00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
8<a)  business  development/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachussetts;  comments 
due  by  1-8-01;  published 
11-8-00 
TRANSPOffTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

1-8-01;  published  11-7-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  1-8-01; 
published  12-8-00 
Fairchild;  comments  due  by 
1-11-01;  published  12-5- 
00 
McDonnell  Douglas; 
comments  due  by  1-11- 
01;  published  11-27-00 
Rotwison  Helicopter  Co.; 
comments  due  by  1-8-01; 
published  11-7-00 

Special  conditions — 
Sikorslcy  Aircraft  Corp. 
Model  S-92  helKopters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Airworthiness  standards: 
Special  conditions — 
Eurocopter  France  Model 
EC-155  helicopters; 
comments  due  Ijy  1-12- 
01;  published  11-28-00 
Class  D  airspace;  comments 
due  by  1-12-01;  published 
11-28-00 
Class  D  and  Class  E 
airspace;  comments  due  by 
1-12-01;  published  11-28-00 

TRANSPORTATK>N 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Fuel  system  Integrity; 
comments  due  by  1-12- 
01;  published  11-13-00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 

Firearms: 
Commerce  in  exptosives — 


Imported  expk>srve 
materials;  IdentlficatkHi 
markings;  comments 
due  by  1-12-01; 
published  11-13-00 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  management 
services: 

Federal-State  funds 
ti-ansfers;  rules  and 
procedures;  comments 
due  by  1-10-01;  published 
10-12-00 
TREASURY  DEPARTMENT 
Interruil  Revenue  Service 
Income  Taxes: 
Corporations;  liability 
assumptions  In  certain    . 
corporate  transactkins; 
hearing;  comnr^ents  due 
by  1-10-01;  published  1-4- 
01 
Income  taxes: 
Principal  resklence  sale  or 
exchange;  exclusion  of 
gain;  comments  due  by  1- 
8-01;  published  10-10-00 
Procedure  and  administration: 
Pension  and  emptoyee 
benefit  trusts,  and  ottier 
trusts;  classification; 
comments  due  l)y  1-10- 
01;  published  10-12-00 

UST  OF  PUBLIC  LAWS 

This  completes  the  listing  of 
put>lk:  laws  enacted  during  the 
second  sesskxi  of  the  106th 
Congress.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  ServKe) 
on  202-523-6641.  This  list  is 
also  available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (irKJividual 
pamphlet)  form  from  the 
Superinterxlent  of  Documents, 
U.S.  Government  Printing 
Oftice,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  tfie  Internet  from 
GPO  /Vccess  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Sonme  laws  may 
not  yet  be  available. 

The  list  will  resume  wtien  bills 
are  enacted  Into  public  taw 
during  tfie  next  sessmn  of 
Congress.  A  cumulative  list  of 
Publk:  Laws  will  be  published 
In  the  Federal  Register  on 
Tuesday,  January  16,  2001. 
H.R.  5528/P.L.  106-568 
Omnibus  Indian  Advancement 
Act  (Dec.  27,  2000;  114  Stat. 
2868) 


H.R.  5640/P.L.  106-569 

American  Homeownership  and 
Economic  Opportunity  Act  of 
2000  (Dec.  27,  2000;  114 
Stat.  2944) 
S.  2943/P.L.  106-570 
/Assistance  for  International 
Malaria  Control  Act  (Dec.  27, 
2000;  114  Stat.  3038) 
H.R.  207/P.L.  106-571 
Federal  Physicians 
Comparability  Allowance 
/^endments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 
H.R.  2816/P.L.  106-572 
Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  3594/P.L.  106-573 
Installment  Tax  Correction  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  4020/P.L.  106-574 
To  authorize  the  addition  of 
land  to  Sequoia  Natk>nal  Park, 
and  for  other  purposes.  (Dec. 
28,  2000;  114  Stat.  3062) 
H;R.  4656/P.L.  106-575 
To  authorize  the  Forest 
Servk»  to  convey  certain 
lands  in  the  Lake  Tahoe 
Basin  to  the  Washoe  County 
School  District  for  use  as  an 
elementary  school  site.  (Dec. 
28,  2000;  114  Stat.  3063) 
S.  1781/P.L  106-576 
Lower  Rio  Grande  Valley 
Water  Resources  Conservation 
artd  Improvement  Act  of  2000 
(Dec.  28,  2000;  114  Stat. 
3065) 

S.  2749/P.L  106-577 
To  establish  the  Callfomia 
Trail  Interpretive  Center  In 
Elko,  Nevada,  to  facilitate  the 
interpretatktn  of  ttie  history  of 
developnr)ent  and  use  of  trails 
in  tfie  settling  of  tfie  western 
portion  of  the  United  States, 
and  for  other  purposes.  (Dec. 
28.  2000;  114  Stat   3068) 
S.  2924/P.L.  106-578 
Internet  False  Identiticatlon 
Prevention  /Vet  of  2000  (Dec. 
28,  2000;  114  Stat.  3075) 
S.  3181/P.L.  106-579 
National  Moment  of 
Rememt)rance  Act  (Dec.  28, 
2000;  114  Stat.  3078) 
H.R.  179S/P.L.  106-560 
Natk>nal  Institute  of  Blomedk:al 
Imaging  and  Bioengineering 
Establishment  Act  (Dec.  29, 
2000;  114  Stat   3088) 
Last  List  December  29,  2000 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determinatioii  No.  2001-07  of  December  19,  2000 

Presidential  Certification  To  Waive  Application  of  Restric- 
tions on  Assistance  to  the  Government  of  Serbia  and  the 
Government  of  Montenegro 


Memorandum  for  the  Secretary ,  of  Defense  [and]  the  Secretary  of  the 
Treasury 

Pursuant  to  the  authority  vested  in  me  by  the  laws  of  the  United  States, 
including  section  1511  of  the  National  Defense  Authorization  Act  for  Fiscal 
Year  1994  (Public  Law  103-160),  I  hereby  certify  to  the  Congress  that  I 
have  determined  that  the  waiver  of  the  application  of  subsections  1511(b) 
and  (c)  of  Public  Law  103-160  is  necessary  to  achieve  a  negotiated  settlement 
of  the  conflict  in  Bosnia-Herzegovina  that  is  acceptable  to  the  parties,  to 
the  extent  that  such  provisions  apply  to  the  furnishing  of  assistance  to 
the  Government  of  Serbia  and  to  the  support  of  assistance  from  international 
financial  institutions  to  the  Government  of  Serbia  and  the  Government  of 
Montenegro. 

Therefore,  I  hereby  waive  the  application  of  these  provisions  with  respect 
to  such  assistance  and  support. 

The  Secretary  of  Defense  is  authorized  and  directed  to  transmit  a  copy 
of  this  determination  to  the  Congress  and  arrange  for  its  publication  in 
the  Federal  Register. 


O^TlAJ^AJuoA  <rto^^^ 


THE  WHITE  HOUSE, 
Washington,  December  19,  2000. 


Billing  code  5001-lO-M 
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Memorandum  of  Justification  for  Presidential  Certification  Regarding  the 
Waiver  of  Subsections  1511(b)  and  (c)  of  Public  Law  103-160 

Section  1511  of  the  National  Defense  Authorization  Act  for  Fiscal  Year 
1994  (Public  Law  103-160)  (hereinafter  "section  1511")  was  enacted  into 
law  in  1993  in  the  midst  of  the  crisis  in  Bosnia  and  Herzegovina  as  the 
international  community  sought  to  put  an  end  to  years  of  conflict.  Section 
1511  provides  in  relevant  part  that  "(njo  funds  appropriated  or  otherwise 
made  available  by  law  may  be  obligated  or  expended  on  behalf  of  the 
Government  of  Serbia"  and  that  "[t]he  Secretary  of  the  Treasury  shall  instruct 
the  United  States  executive  director  of  each  international  financial  institution 
to  use  the  voice  and  vote  of  the  United  States  to  oppose  any  assistance 
from  that  institution  to  the  Government  of  Serbia  or  the  Government  of 
Montenegro,  except  for  basic  himian  needs."  These  restrictions  may  be 
waived  or  modified,  however,  upon  certification  by  the  President  that  the 
waiver  or  modification  "is  necessary  ...  to  meet  emergency  humanitarian 
needs,  or  ...  to  achieve  a  negotiated  settlement  of  the  conflict  in  Bosnia- 
Herzegovina  that  is  acceptable  to  the  parties."  This  authority  was  exercised 
in  February  1999  by  the  President  to  waive  bilateral  assistance  restrictions 
with  respect  to  the  Government  of  Montenegro. 

In  light  of  the  recent  dramatic  democratic  transformation  that  has  taken 
place  in  Serbia,  we  believe  that  it  is  important  to  exempt  the  Government 
of  Serbia  from  the  bilateral  and  multilateral  assistance  restrictions  contained 
in  section  1511  and  the  government  of  Montenegro  from  the  provision's 
multilateral  restrictions.  Bilateral  assistance  from  the  United  States  and  sup- 
port for  assistance  in  the  International  Financial  Institutions  (IFIs)  are  both 
critical  to  the  consolidation  of  the  fledgling  Kostunica  government.  The 
United  States  must  put  itself  in  a  position  to  voice  its  support  of  loans 
to  the  Governments  of  Serbia  and  Montenegro  in  the  context  of  the  FRY 
becoming  a  member  in  the  IFIs.  The  first  such  provision  of  assistance — 
a  loan  of  roughly  $150  million  under  the  IMF's  post-conflict  assistance 
policy  to  help  the  FRY  clear  its  arrears  at  the  IMF — will  be  voted  upon 
as  soon  as  December  20  together  with  a  vote  on  FRY  membership  in  that 
organization. 

The  election  of  Mr.  Kostunica  to  the  FRY  Presidency  could  herald  a  new 
period  of  peaceful  democratic  development  in  the  region.  President  Kostunica 
has  made  clear  that  he  will  work  toward  the  full  implementation  of  the 
Dayton  Accords  and  work  constructively  on  a  variety  of  other  issues  related 
to  the  stability  of  the  region.  United  States  bilateral  assistance  as  well 
as  support  for  IFI  assistance  will  help  ensure  the  consolidation  of  power 
made  by  the  Kostunica  government.  Such  assistance  will  help  prevent  pro- 
Milosevic  forces  from  regaining  power  in  the  FRY  and  resuming  their  obstruc- 
tionist tactics  and  allow  President  Kostimica  to  continue  to  work  towards 
peace  and  stability  in  the  region.  Therefore,  waiver  of  application  of  the 
restrictions  contained  in  subsections  1511(b)  and  (c)  of  Public  Law  103- 
160,  with  respect  to  the  Governments  of  Serbia  and  Montenegro,  is  warranted. 


|FR  Doc.  01-311 
Filed  1-4-01:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  302 
[Docket  No.  00-08S-1] 

District  of  Columbia;  IMovement  of 
Plants  and  Plant  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  establishing 
regulations  concerning  the  application 
for  and  issuance  of  certificates  for  the 
interstate  movement  of  plants  and  plant 
products  from  the  District  of  Columbia. 
The  certificates  will  address  the  plant 
health  status  of  plants  and  plant 
products  moving  interstate  from  the 
District  of  Columbia.  This  action  will 
facilitate  the  interstate  movement  of 
plants  and  plant  products  from  the 
District  of  Columbia. 

DATES:  This  interim  rule  is  effective 
January  5.  2001.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  March  6,  2001. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  00-085- 
1,  Regulatory  Analysis  and 
Development.  PPD.  APHIS.  Suite  3C03, 
4700  River  Road.  Unit  118.  Riverdale. 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  00-085- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oiu*  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  latemet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Mr. 
Jonathan  Jones.  Operations  Officer, 
Invasive  Species  and  Pest  Management, 
PPQ.  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737;  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

Until  1992,  7  CFR  part  302  contained 
regulations  governing  the  movement  of 
plants  and  plant  parts  into  and  from  the 
District  of  Columbia  (referred  to  below 
as  the  District).  The  former  regulations 
in  part  302  contained  a  requirement  that 
no  nursery  stock  or  herbaceous 
perennial  plants,  bulbs,  or  roots  could 
be  moved  interstate  from  the  District 
imless  a  certificate  or  permit  was  issued 
by  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  stating  that 
the  plant  or  plant  product  was  free  from 
dangerous  plant  pests.  This  requirement 
was  necessary  because  most  States,  and 
some  Federal  regulations,  required  that 
certain  plants  and  plant  products 
moving  interstate  be  accompanied  by  a 
plant  health  certificate  issued  by  the 
plant  protection  service  of  the 
originating  State.  Since  the  District  has 
no  official  plant  protection  service. 
APHIS  provides  the  District  with  plant 
health  services,  including  inspecting 
and  documenting  the  plant  health  status 
of  plemts  and  plant  products  being 
moved  from  the  District. 

In  removing  part  302,  APHIS  stated 
that  it  would  continue  to  provide 
inspection  and  documentation  services 
for  plants  and  plant  products  moving 
from  the  District  when  inspection  or 
dociunentation  is  required  by  Federal 
laws  or  regulations,  or.  when  applicable, 
by  the  laws  or  regulations  of  coimtries 
that  receive  plants  or  plant  products 
from  the  District. 

This  rule  clarifies  that,  when 
inspection  and  documentation  are 
requested  for  plants  or  plant  products  to 
be  moved  interstate  from  the  District, 
the  U.S.  Department  of  Agricultiire  will 
provide  those  services.  This  rule  will 
tell  how  to  apply  for  inspection  and 


obtain  documentation  for  the  interstate 
movement  of  plants  and  plant  products 
from  the  District.  A  District  of  Columbia 
Plant  Health  Certificate  is  the  form  used 
to  certify  the  plant  pest  status  of  plants 
or  plant  parts  moving  interstate  from  the 
District. 

District  of  Columbia  Plant  Health 
Certificates  are  valid  only  for  certifying 
plants  moving  interstate  within  the 
United  States.  Persons  in  the  District  of 
Coliunbia  who  require  certification  of 
plants  intended  for  export  to  a  foreign 
country  need  to  obtain  a  Federal 
phytosanitary  certificate  under  7  CFR 
part  353.  Persons  interested  in  obtaining 
certification  should  contact  the  Plant 
Protection  and  Quarantine  office  at  the 
Port  of  Baltimore,  2200  Broening 
Highway,  Suite  140,  Baltimore,  MD 
21224-6623;  phone:  (410)  631-0075; 
fax:  (410)  631-0083;  or  visit  the  APHIS 
web  site  at  http://www.aphis.usda.gov/ 
ppq/exports. 

This  rule  also  includes  definitions  for 
"inspector,"  "interstate,"  and  "State". 
We  define  an  "inspector"  as  any 
employee  of  the  Animal  and  Plant 
Health  Inspection  Service  or  other 
person  authorized  by  the  Administrator 
to  inspect  and  certify  the  plant  health 
status  of  plants  and  products  under  7 
CFR  part  302.  The  term  "interstate" 
means  fitjm  any  State  into  or  through 
any  other  State.  The  term  "State"  means 
the  District  of  Columbia,  Puerto  Rico, 
the  Northern  Mariana  Islands,  or  any 
State,  territory,  or  possession  of  the 
United  States. 

Immediate  Action 

Immediate  action  is  necessary  to 
facilitate  the  interstate  movement  of 
plants  and  plant  products  from  the 
District  of  Columbia  during  the  fall 
stiipping  season.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  comment  are  contrary  to 
the  public  interest  and  that  there  is  good 
cause  imder  5  U.S.C.  553  to  make  this 
action  effective  less  than  30  days  after 
publication. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  dociunent  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  interim  rule  provides  that,  the 
Animal  and  Plant  Health  Inspection 
Service  will  provide  inspection  and 
documentation  services  for  plants  or 
plant  products  moving  interstate  from 
the  District  of  Columbia  when 
inspection  or  documentation  is  required 
by  Federal  or  State  laws  or  regulations. 

This  rule  simply  puts  into  the 
regulations  a  process  for  inspecting  and 
dociunenting  plants  and  plant  products 
that  has  been  in  effect  for  many  years. 
Inspection  and  documentation  are 
provided  at  no  cost  to  applicants,  and 
few,  if  any,  entities,  aside  from  the 
National  Arboretimii,  regularly  move 
plants  and  plant  products  interstate 
from  the  District  of  Colimibia. 

This  rule  will  benefit  the  National 
Arboretum  and  others  in  the  District 
who  move  plants  and  plant  products 
interstate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consiUtation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0579-0166  to  the 
information  collection  and 
recordkeeping  requirements. 


We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Docket  No.  00-085-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03.  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238,  and  (2)  Clearance  Officer,  OCIO, 
USDA,  room  404-W.  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  E)C  20250.  Please  state  that 
your  comments  refer  to  Docket  No.  00- 
085-1  and  send  your  conunents  within 
60  days  of  publication  of  this  rule. 

This  interim  nde  provides  that  when 
inspection  or  documentation  is  required 
by  Federal  or  State  laws  or  regulations, 
any  plants  and  plant  products  moving 
interstate  from  the  District  of  Columbia 
may  be  inspected  for  plant  pests  and 
their  plant  health  status  certified  by  a 
U.S.  Department  of  Agriculture 
inspector  prior  to  the  interstate 
movement. 

We  are  soliciting  comments  from  the 
public  concerning  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.2  hours  per 
response. 

Respondents:  Plant  producers  and 
shippers. 

Estimated  annual  number  of 
respondents:  4. 

Estimated  annual  number  of 
responses  per  respondent:  "50. 

Estimated  annual  number  of 
responses:  200. 

Estimated  total  annual  burden  on 
respondents:  40  hours. 

Copies  of  this  information  collection 
can  be  obtained  frtim:  Ms.  Laura  Cahall, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-5360. 


List  of  Subjects  in  7  CFR  Part  302 

Agricultural  commodities,  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  we  are  amending  title  7, 
chapter  III,  by  adding  a  new  part  302  to 
read  as  follows: 

PART  302— DISTRICT  OF  COLUMBIA; 
MOVEMENT  OF  PLANTS  AND  PLANT 
PRODUCTS 

Sec. 

302.1  Definitions. 

302.2  Movement  of  plants  and  plant 
products. 

Authority:  Title  IV,  Pub.  L.  106-224, 114 
Stat.  438,  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

§302.1     Definitions. 

Inspector.  Any  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service  or  other  person  authorized  by 
the  Administrator  to  inspect  and  certify 
the  plant  health  stattis  of  plants  and. 
products  under  this  part. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

State.  The  District  of  Colimibia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  or  any  State,  territory,  or 
possession  of  the  United  States. 

§  302.2    IMovement  of  piants  and  plant 
products. 

Inspection  or  docimientation  of  the 
plant  health  status  of  plants  or  plant 
products  to  be  moved  interstate  from  the 
District  of  Colimtibia  may  be  obtained  by 
contacting  Plant  Protection  and 
Quarantine,  APHIS,  Port  of  Baltimore, 
2200  Broening  Highway,  Suite  140, 
Baltimore,  MD  21224-6623;  phone: 
(410)  631-0075;  fax:  (410)  631-0083. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0166) 

Done  in  Washington,  DC,  this  27th  day  of 
December  2000. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  01-241  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  212 

[INS  No.  2020-99] 
RiN1115-AF81 

Update  of  the  List  of  Countries  Whose 
Citizens  or  Nationals  Are  ineligible  for 
Transit  Without  Visa  (TWOV)  Privileges 
to  the  United  States  Under  the  TWOV 
Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACnON:  Interim  rule  with  request  for 
comments. 

summary:  The  Transit  Without  Visa 
(TWOV)  Program  allows  certain  aliens 
to  transit  the  United  States  en  route  to 
a  specified  foreign  country  without  a 
passport  or  visa  provided  they  are 
traveling  on  a  carrier  signatory  to  an 
agreement  with  the  Immigration  and 
Naturalization  Service  (Service)  in 
accordance  with  section  233(c)  of  the 
Act.  This  interim  rule  updates  the  list  of 
those  coimtries  that  the  Service,  acting 
on  behalf  of  the  Attorney  General  and 
jointly  with  the  Department  of  State,  has 
determined  to  be  ineligible  for 
participation  in  the  TWOV  program. 
This  rule  also  removes  certain  countries 
from  the  ineligible  listing  so  that  aliens 
from  these  coimtries  can  have  their 
passport  and  visa  requirements  waived. 
This  rule  is  intended  to  benefit  the 
travelling  public  by  expanding  the 
number  of  coimtries  whose  citizens  or 
nationals  may  transit  the  United  States 
without  a  visa  while  preventing  an 
increase  in  the  abuse  of  the  TWOV 
program  by  citizens  or  nationals  of 
countries  placed  on  the  ineligible  list. 
DATES:  Effective  Date:  This  interim  rule 
is  effective  February  5,  2001. 

Comment  Date:  Written  comments 
must  be  submitted  on  or  before  March 
6,2001. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW,  room  4034, 
Washington,  DC  20536.  Please  include 
INS  number  2020-99  on  your 
correspondence  to  ensure  proper  and 
timely  handling.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 

FOR  FURTHER  ItlFORIMATION  CONTACT: 
Robert  F,  Hutnick,  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 


room  4064,  Washington,  DC  20536, 
telephone  number  (202)  616-7499. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Authority  for  Participation 
in  the  TWOV  Program? 

Section  212(d)(4)(C)  of  the 
Inmiigration  and  Nationality  Act  (Act) 
provides  authority  for  the  Attorney 
General  acting  jointly  with  the  Secretary 
of  State  (see  Department  of  State 
regulation  published  elsewhere  in  this 
issue  of  the  Federal  Register)  to  waive 
nonimmigrant  visa  requirements  for 
aliens  who  are  proceeding  in  immediate 
and  continuous  transit  through  the 
United  States  and  are  using  a  carrier 
which  has  entered  into  a  contract  with 
the  Service  authorized  under  section 
233(c)  of  the  Act,  in  this  case  an 
Immediate  and  Continuous  Transit 
Agreement  on  Form  1-426,  also  known 
as  a  TWOV  Agreement. 

How  Does  This  Interim  Ride  Amend  the 
Regulations? 

As  the  Service  will  no  longer  consider 
where  a  citizen  of  a  particular  country 
resides  in  determining  under  what 
conditions  he  or  she  may  participate  in 
the  TWOV  program,  this  interim  rule 
amends  the  regulations  by  removing 
§  212.1(f)(2).  This  rule  amends 
§  212.1(f)(3)  by  adding  certain  countries 
to  the  list  of  countries  whose  citizens 
are  ineligible  for  TWOV  privileges  and 
re-designates  §  212.1(f)(3)  as 
§  212.1(f)(2). 

How  Will  This  Amendment  Affect 
Carrier  Liability  in  Pending  Cases 
Involving  the  Bringing  to  the  United 
States  of  an  Alien  Who  Was  Ineligible 
for  TWOV  Privileges? 

This  change  will  not  have  any  effect 
on  pending  cases.  The  change  enters 
into  force  on  February  5,  2001,  and 
applies  to  cases  involving  aliens  who 
arrive  in  the  United  States  on  or  after 
that  date.  If,  before  that  date,  a  carrier 
violated  the  Act  by  bringing  an  alien 
who  did  not  have  a  visa  and  was  not 
eligible  for  TWOV  privileges,  the 
carrier's  violation  was  complete  at  that 
time.  The  fact  that  an  alien  irom  that 
country  may  now  be  eligible  for  TWOV 
privileges,  therefore,  will  not  relieve  the 
carrier  of  liability. 

What  Countries  Will  Benefit  From  This 
Action? 

In  the  aftermath  of  the  breakup  of  the 
former  Soviet  Union,  the  Service  and 
the  Department  of  State  are  waiving  the 
passport  and  visa  requirements  for 
citizens  of  certain  former  Union  of 
Soviet  Socialist  Republics  which 
request  to  transit  the  United  States 
without  a  nonimmigrant  visa.  These 


countries,  from  the  former  Soviet  Union, 
include:  Armenia,  Azerbaijan,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Tajikistan,  Turkmenistan,  Ukraine,  and 
Uzbekistan.  They  now  will  be  afforded 
TWOV  privileges. 

Due  to  the  democratization  of  the 
former  Warsaw  Pact  countries,  the 
citizens  irom  these  countries  will  be 
allowed  to  transit  the  United  States 
without  a  nonimmigrant  visa.  The 
countries  that  will  be  afforded  this 
privilege  will  include:  Albania. 
Bulgaria,  the  Czech  Republic,  Estonia, 
Hungary,  Latvia,  Lithuania,  Poland, 
Romania,  and  Slovakia. 

Due  to  the  relative  stability  of  certain 
countries  that  were  formerly  part  of  the 
Socialist  Federal  Republic  of 
Yugoslavia,  this  rule  will  allow  citizens 
of  the  following  countries  to  use  the 
TWOV  program:  Croatia,  the  Former 
Yugoslav  Republic  of  Macedonia,  and 
Slovenia. 

Lastly,  the  improved  stability  in 
Mongolia  and  Vietnam  will  permit 
citizens  of  these  countries  to  apply  for 
TWOV  privileges  under  this  rule. 

What  Countries  Are  Being  Added  to  the 
IneligibUity  List  in  §  212.1(f)(2).  as 
Revised? 

The  following  countries  are  being 
added  to  §  212.1(f)(2)  making  the  waiver 
of  passport  and  visa  requirement  not 
available  to  an  aUen  who  is  a  citizen  of 
that  country  (ineligible  for  TWOV 
privileges):  Angola,  Belarus,  Burma, 
Burundi,  Central  African  Republic, 
People's  Republic  of  China.  Congo 
(Brazzaville),  Nigeria,  Russia,  Sierra 
Leone,  Somalia,  and  Sudan. 

Why  Are  Citizens  From  These 
Countries  Now  Ineligible  for  TWOV 
Privileges? 

In  determining  which  countries  may 
or  may  not  transit  without  visa,  the 
Service  (in  conjunction  with  the 
Department  of  State)  takes  into 
consideration  such  things  as,  but  not 
limited  to,  past  abuse  of  the  transit 
without  visa  privilege;  the  country's 
nonimmigrant  visa  refusal  rate;  whether 
the  country  grants  United  States 
nationals  reciprocal  treatment;  the 
country's  crime  rate,  the  stability  of  the 
country;  any  security  concerns;  whether 
the  cotmtry  has  diplomatic  relations 
with  the  United  States;  and  other 
relevant  factors. 

Good  Cause  Exception 

The  implementation  of  this  rule  as  an 
interim  rule,  with  a  60-day  provision  for 
post-promulgation  public  comments,  is 
based  on  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and 
553(d)(3).  A  notice  and  comment  period 
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prior  to  implementation  would  have 
been  unnecessary  and  contrary  to  the 
public  interest.  A  portion  of  this  rule 
expands  the  categories  of  persons  who 
may  transit  the  United  States  without  a 
visa  and  is  thus  considered  beneficial  to 
both  the  traveling  public  and  the  United 
States  Government.  Moreover,  this 
aspect  of  the  rule  grants  or  recognizes  an 
exemption  or  relieves  a  restriction 
within  the  scope  of  the  exception  set 
forth  at  5  U.S.C.  553(d){l).  Certain  other 
countries  have  been  added  to  the 
countries  ineligible  to  transit  without  a 
visa.  The  reason  for  the  necessity  for 
implementation  of  this  aspect  of  the 
interim  rule  is  as  follows:  It  is  necessary 
to  prevent  an  anticipated  sharp  increase 
in  the  abuse  of  the  TWOV  program  by 
citizens  of  the  countries  placed  on  the 
list  of  ineligible  TWOV  countries.  These 
countries  are  placed  on  the  ineligible  to 
TWOV  list  for  a  variety  of  reasons 
including  past  abuse  of  the  transit 
without  visa  privilege;  the  coimtry's 
nonimmigrant  visa  refusal  rate:  whether 
the  country  grants  United  States  citizens 
reciprocal  treatment;  the  country's 
crime  rate;  the  stability  of  the  country; 
any  security  concerns;  and,  whether  the 
coimtry  has  diplomatic  relations  with 
the  United  States,  among  other  reasons. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regxUation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  governs  whether  a 
citizen  of  a  particular  country  may 
transit  the  United  States  imder  the 
TWOV  program.  These  aliens  are  not 
considered  small  entities  as  that  term  is 
defined  under  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1-year,  and  it  will  not 
significantly  or  luiiquely  afiect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

SmaU  business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  residt  in  an 
annual  effect  on  the  economy  of  $100 


million  or  more;  a  major  increase  in  cost 
or  prices;  or  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12868 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  actions"  under 
Executive  Order  12866,  section  3(f), 
Regxdatory  Planning  and  Review. 
Accordingly,  the  Office  of  Management 
and  Budget  has  waived  its  review 
process  under  section  6(a)(3)(A). 

Executive  Order  13132 

This  nde  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  Govenunent 
and  the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  section  6  of 
Executive  Order  13132,  it  is  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  sununary 
impact  statement. 

Executive  Order  12988  Qvil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  Visas. 

Accordingly,  part  212  of  chapter  I  of 
tide  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1102,  1103,  1182, 
1184,  1187, 1225,  1226, 1227,  1228,  1252;  8 
CFR  part  2. 

2.  Section  212.1  is  amended  by: 

a.  Removing  paragraph  (f)(2); 

b.  Redesignating  paragraphs  (f)(3)  and 
{f)(4)  as  paragraphs  (f)(2)  and  (f)(3) 
respectively;  and  by 

c.  Revising  newly  redesignated 
paragraph  (f)(2),  to  read  as  follows: 

§212.1     Documentary  requirements  for 
nonimmigrants. 

***** 


(2)  Unavailability  to  transit.  This 
wedver  of  passport  and  visa  requirement 
is  not  available  to  an  alien  who  is  a 
citizen  of  Afghanistan,  Angola, 
Bangladesh,  Belarus,  Bosnia- 
Herzegovina,  Burma,  Bunmdi,  Central 
Afiican  Republic,  People's  Republic  of 
China,  Congo  (Brazzaville),  Cuba,  India, 
Iran,  Iraq,  Libya,  Nigeria,  North  Korea. 
Pakistan,  Russia,  Serbia,  Seirra  Leone, 
Somalia,  Sri  Lanka,  and  Sudan. 
***** 

e 

Dated:  December  21,  2000. 

Mary  Ann  Wyrsch, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

IFR  Doc.  01-354  Filed  1-4-01;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

1 2  CFR  Parts  303,  337,  and  362 

RIN  3064-AC38 

Activities  and  Investments  of  Insured 
Stats  Banks 

AGENCY:  Federal  E>eposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule  and  confirmation  of 
interim  final  rule  with  changes. 

SUMMARY:  The  FDIC  is  adopting  a  final 
rtde  to  implement  certain  provisions  of 
the  Gramm-Leach-Bliley  Act  (G-L-B 
Act),  governing  activities  and 
investments  of  insured  state  banks. 
Under  the  final  rule,  the  FDIC  adopts  a 
streamlined  certification  process  for 
insured  state  nonmember  banks  to 
follow  before  they  may  conduct 
activities  as  principal  through  a 
financial  subsidiary.  State  nonmember 
banks  will  self-certify  that  they  meet  the 
requirements  to  carry  out  these 
activities,  which  will  allow  the  banks  to 
conduct  the  new  activities  immediately. 
There  will  be  no  delay  for 
administrative  approval  or  review, 
although  the  FDIC  will  evaluate  these 
activities  as  part  of  its  normal 
supervision  process  for  safety  and 
soundness  standards  piu-suant  to  the 
FDIC's  authority  under  section  8  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act). 
The  final  rule  confirms,  with 
modifications,  an  interim  rule  that  has 
been  in  effect  since  March  11,  2000.  To 
eliminate  urmecessary  provisions  and 
make  technical  amendments,  the  FDIC 
also  has  revised  its  rule  implementing 
sections  24  and  18(m)  of  the  FDI  Act 
dealing  with  other  activities  and 
investments  of  insured  state  banks. 
EFFECTIVE  DATE:  January  5,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  Vaughn,  Examination  Specialist 
((202)  898-6759),  Division  of 
Supervision;  Linda  L.  Stamp,  Coimsel 
((202)  898-7310),  Legal  Division,  FDIC, 
550  17th  Sti^t,  NW.,  Washington,  DC 
20429. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  23,  2000,  the  FDIC 
published  an  interim  final  rule  with 
request  for  comment  (65  FR  15526)  to 
implement  certain  provisions  of  the  G- 
L-B  Act  (Pub.  L.  106-102),  which 
President  Clinton  signed  into  law  on 
November  12, 1999.  Section  121(d)  of 
die  G-L-B  Act  amended  the  FDI  Act  (12 
U.S.C.  1811  et  seq.)  by  adding  a  new 
section  46  (12  U.S.C.  1831w).  New 
section  46(a)  of  the  FDI  Act  provides 
that  an  insured  state  bank  may  control 
or  hold  an  interest  in  a  subsicfiary  that 
engages  as  principal  in  activities  that 
would  be  permissible  for  a  national 
bank  to  conduct  only  through  a 
"financial  subsidiary,"  subject  to  certain 
conditions.  Because  section  46(a) 
applies  only  to  "as  principal"  activities, 
state  nonmember  banks  may  engage  in 
agency  activities  without  considering 
the  requirements  of  this  rule  or  section. 

As  set  forth  in  the  interim  final  rule, 
section  121(a)  of  the  G-L-B  Act  permits 
national  hanks  to  control  or  hold  an 
interest  in  a  financial  subsidiary,  which 
is  a  new  type  of  subsidiary  governed  by 
new  section  5136A  of  the  Revised 
Statutes.  A  financial  subsidiary  may 
engage  in  specified  newly  authorized 
activities  that  are  financial  in  nature  and 
activities  that  are  incidental  to  financial 
activities,  if  the  bank  and  the  subsidiary 
meet  certain  riequirements  and  comply 
with  stated  safeguards.  A  financial 
subsidiary  also  may  combine  these 
financial  subsidiary  activities  with 
activities  that  are  permissible  for 
national  banks  to  engage  in  directly.  The 
financial  subsidiary  activities  include 
many  of  the  activities  which  are 
authorized  for  the  new  "financial 
holding  companies"  as  laid  out  in  new 
section  4(k)  of  the  Bank  Holding 
Company  Act  (BHCA)  (12  U.S.C.  1841  et 
seq.)  as  created  by  section  103(a)  of  the 
G-L-B  Act.  In  the  future,  the  Secretary 
of  the  Treasury  (Treasury)  and  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB)  may  determine  that 
additional  activities  are  financial  in 
nature  and  therefore  authorized  for  a 
financial  subsidiary  of  a  national  bank. 

Section  121(d)  of  die  G-L-B  Act, 
which  creates  new  section  46  of  the  FDI 
Act,  permits  state  banks  to  control  or 
hold  an  interest  in  a  financial  subsidiary 
that  engages  in  activities  as  principal. 


To  qualify,  a  state  bank  must  comply 
with  four  statutory  conditions  and  a 
mandatory  Community  Reinvestment 
Act  (CRA)  (12  U.S.C.  2901  et  seq.) 
requirement  found  in  section  103(a)  of 
the  G-L-B  Act,  which  added  a  new 
subsection  (4)(1)(2)  to  Uie  BHCA  (12     . 
U.S.C.  1843(1)(2)). 

The  FDIC  has  a  long  history  of 
reviewing  applications  from  state  banks 
to  engage  in  activities  not  permissible 
for  national  banks  under  section  24  of 
die  FDI  Act  (12  U.S.C.  1831a)  as 
implemented  through  part  362  of  the 
FDIC's  rules  and  regulations.  As  stated 
in  the  preamble  to  the  interim  final  rule, 
certain  activities  which  the  FDIC 
previously  addressed  under  section  24 
and  subpart  A  of  part  362,  such  as 
general  securities  imderwriting,  are  now 
authorized  for  a  financial  subsidiary  of 
a  national  bank.  As  a  result,  the  FDIC 
will  now  analyze  the  commencement  of 
such  activities  under  sectipn  46(a) 
rather  than  section  24,  and  the  FDIC 
will  apply  the  restrictions  contained  in 
subpart  E  rather  than  those  in  subpart  A 
of  part  362.  These  statutory  changes 
necessitate  that  the  FDIC  conform  its 
regulation  by  limiting  the  sections 
pertaining  to  such  activities  fi'om 
subpart  A  to  existing  subsidiaries. 

Other  activities  conducted  as 
principal,  such  as  real  estate 
development  or  investment,  which  are 
prohibited  to  national  bank  financial 
subsidiaries,  are  outside  the  scope  of 
section  46(a).  These  activities  will 
continue  to  be  governed  by  section  24 
and  subpart  A  of  part  362.  State  banks 
that  wish  to  engage  in  activities 
prohibited  to  national  banks  may 
continue  to  seek  the  FDIC's  consent  by 
filing  a  notice  or  application.  Should  the 
Treasury  and  FRB  in  the  futiu« 
determine  that  additional  activities  are 
authorized  for  a  financial  subsidiary  of 
a  national  bank,  state  nonmember  banks 
commencing  such  activities  for  the  first 
time  after  such  determinations  will  have 
to  proceed  luider  section  46(a). 
However,  banks  that  obtained  FDIC 
consent  under  section  24,  whether  by 
notice,  order,  or  regulation  before  such 
determination  may  continue  to  engage 
in  any  such  activity  pursuant  to  the 
requirements  imposed  under  section  24. 

n.  Comments  Received 

The  FDIC  received  15  comments  in 
response  to  the  interim  final  rule.  The 
comments  came  fi-om  four  trade 
associations,  foui  state  banking 
departments,  two  community-based 
associations,  a  law  firm,  a  state 
regulators  association,  a  bank  holding 
company,  and  four  United  States 
Senators.  Three  conunenters  expressed 
support  for  the  FDIC's  interim  final  rule. 


The  other  conunenters  expressed 
various  objections  to  the  rule.  Several  of 
the  conunenters  recommended  specific 
changes  to  the  interim  final  rule.  A 
discussion  of  these  comments  and  the 
changes  and  additions  made  to  the 
interim  final  rule  and  the  rule 
implementing  sections  24  and  18(m)  of 
the  FDI  Act  are  discussed  in  the  section 
by  section  analysis.  The  final  rule 
adopts  a  more  streamlined  process  than 
the  interim  nde.  A  summary  of  the 
comments  follows. 

The  FDIC's  interim  rule  to  implement 
section  46  of  the  G-L-B  Act  provided 
that  section  46  is  the  exclusive  method 
for  an  insiued  state  nonmember  bank  to 
engage  in  "financial  subsidiary 
activities."  Six  of  the  comments, 
including  a  comment  bom  three  United 
States  Senators,  argued  that  Congress 
intended  to  preserve  the  FDIC's 
authority  to  approve  activities  under 
section  24.  These  commenters  argued 
that  the  preservation  of  authority 
provision '  was  meant  to  ensure  that  the 
FDIC's  authority  to  approve  activities 
under  section  24  is  not  diminished  by 
section  46,  and  that  section  46  was 
intended  to  permit  (but  not  require) 
state  banks  to  use  the  financial 
subsidiary  vehicle  to  conduct  financial 
or  incidental  activities.  On  the  other 
hand,  another  United  States  Senator 
argued  that  the  interim  final  rule  was 
consistent  with  the  statutory  language 
and  legislative  history  of  the  G-L-B  Act 
and  that  the  interim  final  rule  correctly 
applies  the  G-L-B  Act  to  require  state 
banks  to  use  the  financial  subsidiary 
vehicle  to  conduct  financial  or 
incidental  activities. 

Four  commenters  argued  that  if 
section  46  was  read  as  the  only  method 
under  which  a  state  nonmember  bank- 
could  engage  in  financial  subsidiary 
activities,  then  innovation  in  the  state 
bank  system  would  be  stifled  and  the 
dual  banking  system  would  be 
undermined.  Some  commenters  argued 
that  Congress'  purpose  behind  section 
46  was  to  assure  state  banks  that  they 
would  not  be  disadvantaged  if  national 
banks  are  authorized  to  engage  in 
activities  through  financial  subsidiaries 
that  the  FDIC  concludes  would  not  be 
permitted  to  state  banks  under  section 
24.  The  ioxu  commenters  also  noted  that 
although  certain  activities  which  were 
previously  addressed  by  the  FDIC  under 
section  24  are  now  authorized  for  a 
national  bank  financial  subsidiary,  the 
grandfather  provisions  of  the  G-L-B 
Act  2  make  it  clear  that  any  activities 
lawfully  conducted  prior  to  the  G-L-B 
Act  through  a  subsidiary  under  section 


>12U.S.C.1831w(d)(l). 
^2  U.S.C.  1831  w(b). 
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24  survive.  These  commenters  believed 
that  Congress  intended  to  preserve  the 
FDIC's  section  24  authority  regardless  of 
whether  the  activities  are  permissible 
for  national  bank  financial  subsidiaries 
and  that  the  requirements  placed  on 
state  banks  under  section  24  have 
proven  to  be  appropriate. 

With  regard  to  the  structiue  of  the 
FDIC's  interim  rule,  half  of  the 
commenters  believed  the  FDIC's  rule 
was  more  restrictive  than  the  Office  of 
the  Comptroller  of  the  Currency's 
(OCC's)  and  the  FRB's  comparable  rules. 
They  argued  that  the  inconsistencies 
between  the  FDIC's  rule  and  the  other 
federal  banking  agencies'  rules  have  the 
effect  of  competitively  disadvantaging 
state  nonmember  banJcs.  Some  of  them 
believed  that  the  potential  disadvantage 
to  state  nonmember  banks  coidd  lead  to 
confusion  and  increased  regulatory 
burden,  all  for  no  apparent  safety  and 
sotuidness  reason. 

One  commenter  noted  that  while 
section  24  of  the  FDI  Act  expressly 
requires  state  banks  to  apply  to  the  FDIC 
before  they  can  engage  in  any  activity 
not  authorized  for  national  banks, 
section  46  does  not  have  a  similar 
requirement.  This  commenter 
contended  that  the  FDIC  recognized  that 
section  46  does  not  include  a 
discretionary  "gatekeeping"  regulatory 
authority  since  the  FDIC  stated  in  its 
preamble  to  the  interim  final  rule  that 
it  was  imposing  requirements  in 
addition  to  those  specified  in  the  G-L- 
B  Act.  Other  commenters  read  section 
46  as  not  requiring  state  banks  to  seek 
FDIC  approval  prior  to  engaging  in 
covered  activities.  One  commenter 
argued  that  section  8  of  the  FDI  Act  and 
section  114(c)  of  the  G-L-B  Act,  which 
provides  that  the  FDIC  may  impose 
restrictions  or  requirements  on 
relationships  or  transactions  between  a 
state  nonmember  bank  and  a  subsidiary 
of  a  state  nonmember  bank,  do  not 
provide  the  FDIC  with  authority  to 
require  state  nonmember  banks  to 
obtain  prior  approval  before  a 
subsidiary  engages  in  financial 
subsidiary  activity. 

Another  commenter  contended  that 
the  prior  approval  requirement  is  not 
necessary  because  the  activities  will 
have  been  approved  by  the  Congress  or 
the  Treasury  and  the  FRB.  This 
commenter  believed  that  an  approval 
process  is  only  appropriate  where  the 
activity  is  not  already  authorized  for  a 
national  bank  and  noted  that  the  FDIC 
has  sufficient  authority  under  general 
supervisory  authority  to  intervene 
should  it  be  necessary. 

Also  with  regard  to  the  structiire  of 
the  FDIC's  rule,  several  of  the 
conunenters  favored  a  more  luiiform 


approach  to  the  rules.  These 
commenters  believed  that  all  of  the 
federal  banking  agencies'  rules  on 
financial  subsidiary  activities  should  be 
consistent,  and  that  because  the  rules  of 
the  OCC  and  the  FRB  are  similar,  the 
FDIC  should  adopt  a  rule  that  is  as 
consistent  with  those  rules  as  is  possible 
given  the  differing  statutes.  Specifically, 
some  of  the  conunenters  state  that  the 
OCC's  self-certification,  streamlined 
approval  process  should  be  adopted  by 
the  FDIC  because  it  would  reduce 
regulatory  biu'den  and  establish  parity 
for  state  banks  and  national  banks. 
Other  commenters  believed  the  FDIC's 
rule  should  be  consistent  with  the  FRB's 
rule  that  requires  only  a  15-day 
approval  as  opposed  to  the  FDIC's  30- 
day  approval. 

"The  FDIC  also  received  comment  on 
the  scope  of  the  activities  covered  by  the 
rule.  Some  of  the  commenters 
contended  that  the  FRB's  rule  provides 
more  flexibility  to  the  state  system 
because  it  excludes  bom  coverage 
activities  that  the  state  member  bank  is 
permitted  to  engage  in  directly,  but 
chooses  to  do  so  in  a  subsidiary,  or 
conducts  in  a  subsidiary  as  is  otherwise 
authorized  by  federal  law.  These 
commenters  believed  the  FDIC  should 
permit  state  nonmember  banks  to  follow 
section  24  if  the  state  nonmember  bank 
is  authorized  to  engage  in  the  activity 
directly  or  in  any  state  bank  subsidiary 
that  is  otherwise  expressly  permitted 
under  state  or  federal  law.  They  believe 
this  would  allow  state  nonmember 
banks  to  continue  to  choose  where  to 
conduct  these  activities  and  not  force 
state  banking  authorities  to  conform 
determinations  to  that  of  the  OCC. 

Some  commenters  expressed  concern 
that  the  FDIC's  rule  would  require  a 
state  nonmember  bank  that  is 
conducting  an  activity  approved  under 
section  24  after  the  effective  date  of  the 
G-L-B  Act  that  is  later  determined  to  be 
permissible  for  a  national  bank  financial 
subsidiary  to  switch  fitim  section  24  to 
section  46.  These  commenters  are 
concerned  about  the  burden  and 
uncertainty  entailed  in  altering  the 
subsidiary's  structure  and  operations  so 
as  to  bring  it  into  compliance  with  the 
statutory  conditions  of  section  46(a), 
rather  than  the  conditions  the  FDIC 
previously  imposed  under  section  24. 
Several  commenters  believed  this  will 
create  potentially  significant 
administrative,  compliance,  personnel, 
and  legal  burdens,  and  will  cast  a  pall 
of  uncertainty  over  the  FDIC's  section 
24  post  G-L-B  Act  approvals  because  it 
will  be  unclear  whether  the  conditions 
placed  upon  the  activity  will  change  at 
some  unknown  date  in  the  futiue.  They 
contend  that  this  uncertainty  also  would 


be  disruptive  to  bank  supervisors  who 
would  have  to  examine  banks  under  a 
different  set  of  conditions.  One  of  the 
commenters  found  this  to  be 
inconsistent  with  FDIC  practice  and 
detrimental  to  its  authority  under 
section  24  and  believed  that  once  an 
activity  is  approved  under  section  24,  it 
should  not  have  to  be  re-qualified  imder 
section  46. 

The  FDIC  received  a  small  number  of 
comments  on  other  areas  of  concern. 
Two  commenters  contended  that  the 
FDIC's  rule  would  limit  existing  state 
authority.  Three  commenters  raised 
concern  about  the  CRA  rating 
requirement.  Two  of  them  asked  that  the 
FDIC's  rule  allow  for  public  comment 
with  regard  to  the  CRA  rating 
requirement  because  they  felt  the  public 
should  be  given  the  opportiuiity  to 
comment  on  a  bank's  plans  to  engage  in 
financial  subsidiary  activity.  These 
commenters  also  asked  that  in  cases 
where  the  CRA  rating  is  a  low 
satisfactory,  the  FDIC  should  condition 
approval  of  new  activities  on  specific 
improvements  in  a  bank's  CRA 
performance  rating.  One  of  the 
commenters  believed  the  FDIC  was 
importing  a  CRA  standard  that  Congress 
did  not  impose  on  section  24  directly  or 
through  the  G-L-B  Act  by  forcing  state 
banks  to  conduct  activities  in  financial 
subsidiaries  under  section  46 
requirements  instead  of  section  24 
requirements.  This  commenter 
suggested  that  because  most  state  banks 
have  a  satisfactory  or  better  rating,  the 
FDIC  rule  disadvantages  a  majority  of 
them  for  the  purpose  of  preventing  a 
few  banks  from  evading  the  CRA 
requirements. 

Another  commenter  believed  that  the 
FDIC's  rule  should  require  that  state 
nonmember  banks  be  well-managed  just 
like  national  banks  and  state  member 
banks  because  this  will  promote 
consistency  and  alleviate  FDIC  concerns 
that  may  be  behind  the  FDIC's  reason 
for  advance  review  of  section  46 
activities. 

Last,  the  FDIC  received  some 
comments  seeking  clarification  of 
certain  provisions  in  the  interim  final 
rule.  One  commenter  asked  that  the 
FDIC's  rule  clearly  provide  that 
authorizations  given  to  state 
nonmember  banks  prior  to  the  FDIC's 
adoption  of  the  ciurent  subpart  A  of  part 
362  are  covered  by  the  grandfather 
provision.  Another  commenter  asked  for 
further  clarification  on  the  financial  and 
operational  safeguards  reouirement. 

We  have  responded  to  tnese 
comments  by  conforming  the  FDIC's 
definition  of  "financial  subsidiary"  to 
the  definition  adopted  by  the  FRB  and 
adopting  a  streamlined  self-certification 
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process  similar  to  the  OCC  but  without 
any  waiting  period.  More  specific 
discussions  of  the  FDIC's  particular 
responses  to  the  comments  are  found  in 
the  section  by  section  analysis. 

m.  Final  Rule — Section  by  Section 
Analysis 

Part  362 

A.  Subpart  A — Activities  of  Insured 
State  Banks 

The  FDIC  made  several  technical 
amendments  to  subpart  A.  As  noted  in 
the  preamble  to  the  interim  final  rule, 
the  G-L-B  Act  provisions  amending  the 
FDI  Act  created  a  need  for  the 
elimination  and  clarification  of  certain 
provisions  of  subparts  A  and  B.  We 
discuss  the  specific  changes  below. 

Section  362.1     Purpose  and  Scope 

The  references  to  safety  and 
soundness  concerns  relating  to  real 
estate  investment  activities  of  insured 
state  nonmember  banks  and  their 
subsidiaries  in  subpart  B  of  part  362 
have  been  eliminated  from  paragraph  (c) 
of  §  362.1.  The  G-I^B  Act  expressly 
provides  that  national  banks  may  not 
engage  in  real  estate  development  and 
real  estate  investment  activities  ^ 
through  a  financial  subsidiary  or 
operating  subsidiary.  Thus,  the  safety 
and  soimdness  standards  set  forth  in 
subpart  B  of  part  362  relating  to  real 
estate  investment  activities  of  a  type 
that  are  not  permissible  for  a  national 
bank,  but  may  be  otherwise  permissible 
for  a  subsidiary  of  a  national  bank,  are 
not  necessary.  Any  insiued  state 
nonmember  bank  desiring  to  engage  in 
real  estate  investment  activities  through 
a  subsidiary  will  continue  to  be  subject 
to  the  requirements  relating  to  such 
activities  in  subpart  A. 

Section  362.2    Definitions 

We  are  changing  the  definition  of 
"subsidiary"  in  paragraph  (r)  of  §  362.2 
to  make  it  consistent  with  the  exception 
in  §362.4(b)(3)(ii),  which  permits  a 
subsidiary  of  an  insiu^d  state  bank  to 
own  equity  securities  of  certain 
companies  if,  among  other  things,  the 
subsidiary  controls  the  company  or  the 
company  is  controlled  by  insured 
depository  institutions.  'Thus,  a  more 
appropriate  definition  for  "subsidiary" 
would  include  any  company  that  is 
owned  or  controlled  directly  or 
indirectly  by  one  or  more  insured 
depository  institutions.  The  rule  has 
been  changed  accordingly. 


Section  362.4    Subsidiaries  of  Insiired 
State  Banks 

Paragraphs  (b)(5)  (i)  and  (ii)  of  §  362.4 
formerly  provided  the  requirements  for 
a  state  noiunember  bank  to  engage  in 
real  estate  investment  activities  and 
general  securities  underwriting  through 
a  majority-owned  subsidiary.  Under  the 
G-L-B  Act,  a  financial  subsidiary  of  a 
national  bank  is  permitted  to  engage  in 
general  securities  underwriting 
activities.  Thus,  state  nonmember  banks 
may  commence  conducting  this  activity 
piusuant  to  section  46(a)  of  the  FDI  Act 
through  a  financial  subsidiary  as  set 
forth  in  subpart  E.  Applications  to 
engage  in  general  securities 
imderwriting  will  no  longer  be 
processed  under  section  24  and  subpart 
A  of  part  362.  However,  the  regulatory 
language  found  in  §  362.4(b){5)(ii)  will 
continue  to  govern  those  banks  engaged 
in  this  activity  as  of  the  effective  date  of 
the  G-L-B  Act.  The  restrictions 
contained  in  this  section  will  continue 
to  apply  only  to  existing  state  bank 
subsidiaries  that  are  covered  by  section 
46(b)  ofthe  FDI  Act." 

In  §  362.4(c)(2)(vi),  the  word 
"officers"  is  more  inclusive  than  the 
FDIC  had  intended  and  has  required  the 
FDIC  to  provide  repeated  informal 
interpretations  that  "officers"  should  be 
read  as  "executive  officers."  To 
eliminate  the  need  for  repeated  informal 
interpretations  and  to  utilize  the 
definition  for  "executive  officers" 
already  contained  in  part  362,  this 
paragraph  of  the  rule  has  been  changed 
to  conform  to  the  defined  term. 

Section  362.5    Approvals  Previously 
Granted 

Due  to  the  passage  of  time,  some  of 
the  transitional  deadlines  contained  in 
this  section  have  expired  and  the 
provisions  are  no  longer  of  any  effect. 
We  removed  and  reserved  §  362.5(b)  (1), 
(2),  and  (3),  which  relate  to  securities 
underwriting  activities,  grandfathered 
insurance  underwriting  activities,  and 
the  ownership  of  the  stock  of  certain 
corporations  approved  by  the  FDIC  prior 
to  January  1,  1999. 

B.  Subpart  B — Safety  and  Soundness 
Rules  Governing  Insured  State 
Nonmember  Banks 

Section  362.6    Purpose  and  Scope 

Section  362.8    Restrictions  on 
Activities  of  Insured  State  Nonmember 
Banks 

We  removed  the  safety  and  soundness 
standards  governing  real  estate 
investment  activities  formerly  found  in 
this  section  of  the  rule  because  they  are 


no  longer  necessary.  As  provided  in  the 
G-L-B  Act,  national  bank  financial 
subsidiaries  are  not  permitted  to  engage 
in  real  estate  development  or  real  estate 
investment  activities,  unless  otherwise 
expressly  authorized  by  law.* 

Regarding  the  separation  standards 
that  any  affiliate  company  that  engages 
in  general  securities  underwriting  and 
any  state  nonmember  bank  must  meet, 
we  also  revised  the  introductory 
paragraph  to  more  clearly  cover  the 
appropriate  entities  in  the  scope  of  the 
rule.  Now,  the  language  provides  that 
unless  the  affiliated  company  that 
engages  in  general  securities 
underwriting  is  a  subsidiary  of  an  entity 
that  is  supervised  by  a  federal  banking 
agency,  the  affiliated  company  that 
engages  in  general  securities 
underwriting  and  the  state  noiunember 
bank  must  meet  the  separation 
standards.  To  conform  to  the  less 
burdensome  separation  standards  found 
in  the  sections  implementing  section  46, 
we  also  streamlined  the  separation 
standards  to  lessen  the  burden  of 
compliance  with  this  section. 

On  December  1,  1998  (63  FR  66339), 
the  FDIC  proposed  and  published  an 
amendment  to  part  362  that  added 
safety  and  soundness  standards  to 
govern  insured  state  nonmember  banks 
that  engage  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes  or  other 
secm-ities  through  a  subsidiary  if  those 
activities  are  permissible  for  a  national 
bank  subsidiary  but  are  not  permissible 
for  the  national  bank  itself.  In  addition, 
the  FDIC  proposed  and  published  a 
proposal  (63  FR  66339)  to  require  that 
insured  state  nonmember  banks  file  a 
notice  before  commencing  any  activities 
permissible  for  subsidiaries  of  a  national 
bank  that  are  not  permissible  for  the 
parent  national  bank  itself.  This 
proposal  also  contained  language  to 
remove  and  reserve  the  provisions 
found  in  §  337.4  entitled.  "Securities 
Activities  of  Subsidiaries  of  Insured 
State  Banks:  Bank  Transactions  with 
Affiliated  Securities  Companies."  The 
effect  of  these  amendments  was 
described  as  requiring  banks  to  notify 
the  FDIC  prior  to  conducting  securities 
or  other  activities  through  subsidiaries 
that  are  not  permissible  for  the  bank 
itself.  The  FDIC  also  stated  that  when 
the  FDIC  adopts  these  amendments  in 
final  form,  the  FDIC's>^ecurities 
activities  regulation  woul3  be  fully 
consolidated  in  part  362.  Only  two 
comments  were  received  on  this 
proposal,  both  of  which  supported  the 
elimination  of  §337.4.  One  of  the 
commenters  stated  that  it  agrees  with 
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the  FDIC's  assertion  that  the  revised 
standards  contain  more  flexible  physical 
separation  requirements  than  those 
currently  imposed  on  the  bank  and  its 
subsidiaries  in  §  337.4.  This  most  recent 
and  still  outstanding  proposal  was 
limited  in  scope  and  followed  the  more 
comprehensive  revision  of  part  362  that 
was  published  in  final  form  in  the 
Federal  Register  on  the  same  day  and 
became  effective  on  January  1, 1999. 

During  this  interim  period,  §  337.4 
has  continued  to  be  operative  to  govern 
separation  standards  for  affiliations 
among  banks  and  general  seciuities 
underwriting  companies  when  coverage 
is  not  provided  under  §  362.8(b).  Thus, 
§  337.4  currently  provides  separation 
standards  for  any  such  affiliated  entity 
that  may  not  otherwise  be  covered  by 
the  language  in  the  currenUy  effective 
version  of  §  362.8(b).  As  we  indicated  in 
the  December  1, 1998  Proposed  Rule, 
we  intended  to  reserve  and  remove 
§  337.4.  As  a  part  of  that  effort,  we  are 
moving  the  coverage  of  those  entities 
into  §  362.8  and  making  the  standards 
more  flexible  and  reducing  the 
regulatory  burden.  By  modifying  the 
language  of  §  362.8(b)  in  the  manner 
suggested,  the  coverage  of  separation 
standards  also  is  made  more  transparent 
to  banks  and  their  general  securities 
underwriting  affiliates. 

As  set  forth  in  this  final  rule,  the 
separation  standards  under  §  362.8, 
which  will  be  imposed  on  these 
affiliates,  are  nearly  identical  to  the 
separation  standards  to  be  imposed  on 
financial  subsidiaries  of  insured  state 
nonmember  banks  engaged  in 
underwriting  securities  imder  new 
§  362.18(a)(4)(B).  Because  of  the  G-L-B 
Act,  financial  subsidiaries  of  insured 
state  nonmember  banks  engaged  in 
general  securities  underwriting  are 
subject  to  two  additional  requirements, 
which  are  a  CRA  rating  requirement 
applicable  to  the  bank  and  all  insured 
depository  institution  affiliates  and 
compliance  with  the  financial  and 
operational  safeguards  applicable  to  a 
financial  subsidiary  of  a  national  bank. 
The  FDIC  believes  it  is  appropriate  to 
have  substantially  the  same 
requirements  apply  to  securities 
underwriting  activities,  whether  they 
are  conducted  by  an  affiliate  engaging  in 
general  securities  underwriting  under 
subpart  B  or  a  financial  subsidiary 
engaging  in  general  securities 
underwriting  under  new  subpart  E.  The 
FDIC  believes  that  it  makes  no 
difference  to  the  safety  and  soundness 
of  the  insured  state  nonmember  bank 
whether  the  general  securities 
underwriting  activity  is  conducted  by  a 
securities  underwriting  affiliate  under 
subpart  B  or  in  a  financial  subsidiary 


under  new  subpart  E.  To  achieve  that 
consistency,  the  FDIC  is  adopting 
comparable  standards  for  all  of  these 
entities  in  its  final  rule.  In  addition,  to 
provide  flexibility  to  the  regulated 
entities,  the  FDIC  will  consider 
applications  for  relief  from  these 
separation  safeguards  in  appropriate 
circumstances. 

Section  362.7    Definitions 

fa  paragraph  (a)  of  §  362.7,  "affiliate" 
is  defined  as  any  company  that  direcUy 
or  indirectly,  through  one  or  more 
intermediaries,  controls  or  is  under 
common  control  with  an  insured  state 
nonmember  bank  but  does  not  include 
a  subsidiary  of  an  insured  state 
nonmember  bank.  We  have  changed  this 
definition  to  be  consistent  with  the 
definition  in  subpart  E  of  part  362, 
which  provides  that  an  "affiliate"  has 
the  same  meaning  contained  in  section 
3  of  the  FDI  Act  (12  U.S.C.  1813).  That 
section  incorporates  by  reference  the 
definition  in  section  2  of  the  BHCA  (12 
U.S.C.  184l(k)),  which  provides  that  an 
"affiliate"  means  any  company  that 
controls,  is  controlled  by,  or  is  imder 
conunon  control  with  another  company. 
For  the  purpose  of  uniformity  and  to 
avoid  confusion  and  inconsistency,  we 
will  now  use  a  definition  for  "affiliate" 
that  is  the  same  in  all  subparts  of  part 
362  that  use  the  term  "affiliate." 
Therefore,  the  rule  has  been  changed 
accordingly. 

We  also  removed  the  definition  for 
"real  estate  investment  activity"  in 
paragraph  (b)  of  §  362.7  because  of  the 
changes  to  the  substantive  §§  362.6  and 
362.8. 

C.  Subpart  C — Activities  of  Insured 
Savings  Associations 

Section  362.10    Definitions 

Because  of  the  substantive  change  to 
the  definition  for  "affiliate,"  and  our 
decision  to  use  a  uniform  definition  for 
"affiliate"  throughout  part  362,  we  have 
removed  the  prior  definition  for 
"affiliate"  in  paragraph  (a)  of  §362.10 
and  replaced  it  with  a  simple  cross- 
reference  to  the  newly  defined  term  in 
subpartBof  part  362. 

Section  362.12     Service  Corporations  of 
Insured  State  Savings  Associations 

In  paragraph  (b)(2)(i)  of  §  362.12,  an 
incorrect  reference  to  "bank"  has  been 
changed  to  "savmgs  association"  since 
that  provision  pertains  to  activities  of 
service  corporations  of  insiued  state 
savings  associations. 

We  removed  the  safety  and  soundness 
standards  and  the  requirements 
governing  service  corporations  of 
insured  state  savings  associations 


conducting  seciuities  underwriting 
activities  under  paragraphs  (b)(2)(ii)  and 
(b)(4)  of  §  362.12  because  no  insured 
state  savings  associations  have  asked  the 
FDIC  for  permission  to  engage  in  this 
activity.  The  FDIC's  decision  to  remove 
these  provisions  from  the  rule  should 
not  be  construed  as  a  prohibition  to 
engage  in  securities  underwriting 
activity  by  service  corporations  of 
insured  state  savings  associations. 
Rather,  the  FDIC  believes  that  any 
request  to  engage  in  such  activity  could 
be  better  handled  by  a  custom  drafted 
order  that  deals  with  the  particular 
circumstances  of  the  institution 
requesting  the  authority,  rather  than 
through  a  general  rule  that  also  will 
require  interpretation.  We  removed  the 
authority  granting  provisions  for 
insured  state  banks  to  commence 
securities  underwritmg  activities  from 
subpart  A  because  the  authority  to 
commence  engaging  in  that  activity  is 
now  found  in  section  46  of  the  FDI  Act 
and  subpart  E.  However,  any 
subsidiaries  lawfully  in  existence  and 
engaging  in  these  activities  under  this 
authority  on  November  11,  1999  will 
continue  to  be  covered  under  the 
regulatory  language  found  in  subpart  A. 
We  also  removed  the  comparable 
authority  granting  provisions  from 
subpart  C  of  part  362  governing  savings 
associations.  Hereafter,  any  service 
corporation  of  an  fasured  state  savings 
association  desiring  to  engage  in 
securities  underwriting  activities 
through  a  service  corporation  may 
submit  an  application  to  the  FDIC  for 
consent  to  engage  in  the  activity.  At 
such  time,  the  FDIC  will  determine  the 
appropriate  safety  and  soimdness 
standards  that  should  be  applicable  to 
the  institution's  particular  situation. 

D.  Subpart  E — Financial  Subsidiary 
Activities  of  Insured  State  Nonmember 
Banks 

Section  362.16    Purpose  and  Scope 

As  provided  in  the  mterim  final  rule, 
the  FDIC  will  continue  to  implement 
section  46(a)  through  subpart  E  of  part 
362.  Section  362.16  sets  out  the  purpose 
and  scope  of  the  subpart,  including  the 
scope  of  the  activities  covered.  Subpart 
E  applies  to  any  financial  subsidiaries  of 
state  nonmember  banks. 

Several  commenters  stated  that 
Congress  mtended  to  preserve  the 
FDIC's  authority  to  approve  activities 
under  section  24  given  the  specific 
reference  in  section  46(d).  Section  46(d) 
provides  that  section  46  shall  not  be 
construed  as  superseding  the  authority 
of  the  FDIC  to  review  subsidiary 
activities  under  section  24.  Some 
commented  that  if  section  46(a)  is  read 
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as  the  only  method  under  which  a  state 
nonmember  bank  could  engage  in 
financial  subsidiary  activities,  then 
innovation  in  the  state  bank  system 
would  be  stifled  and  the  dual  banking 
system  would  be  imdermined.  In  light 
of  the  comments  received,  the  FDIC  has 
reconsidered  some  of  its  interpretation 
of  section  46  and  other  relevant 
provisions  of  the  G-L-B  Act.  For 
example,  the  FDIC  has  adopted  the 
definition  for  "financial  subsidiary" 
used  by  the  FRB  to  exclude  activities 
that  may  be  carried  out  directly  by  the 
bank.  However,  the  other  comments 
have  not  dissuaded  the  FDIC  as  to  the 
correctness  of  much  of  its  interpretation 
of  section  46.  The  FDIC  believes  that  the 
statutory  language  in  section  46  that 
preserves  the  authority  of  the  FDIC 
under  section  24  and  the  grandfather 
provision  for  subsidiaries  lawfully  in 
existence  before  enactment  of  the  G-L- 
B  Act  would  not  be  necessary,  if  section 
46  was  intended  to  serve  only  as  an 
alternative  mechanism  for  approving 
financial  activities.  This  interpretation 
also  is  consistent  with  the  FDIC's 
historic  practices  in  applying  section  24 
to  activities:  Once  an  activity  becomes 
permissible  for  a  national  bank,  section   ^ 
24  no  longer  applies  to  insiu^d  state 
nonmember  banks  that  want  to 
commence  engaging  in  the  activity.  The 
FDIC  believes  that  this  construction  of 
the  statute  will  have  little  effect  on 
innovation  in  the  state  bank  system 
because  state  nonmember  banks  are  still 
free  to  seek  the  FDIC's  approval  imder 
section  24  to  engage  in  innovative 
activities  that  are  not  permissible  to 
national  banks  directly  or  through  a 
financial  subsidiary.  "The  only  constraint 
that  this  interpretation  imposes  on  state 
nonmember  banks  is  that  insured  state 
nonmember  banks  will  have  to  conform 
to  standards  that  are  consistent  with 
those  imposed  on  national  banks  and 
state  member  banks  when  engaging  in 
the  same  activities  as  principal  through 
a  financial  subsidiary.  State  banks  under 
the  authority  of  the  States  are  free  to 
innovate  with  respect  to  all  other 
activities  with  the  FDIC's  consent  under 
section  24,  as  Congress  intended  and 
expressed  in  section  46(d). 

Some  commenters  expressed 
apprehension  about  the  impact  of  the 
FDIC's  interpretation  upon  a  state 
nonmember  bank  subsidiary  that 
obtains  a  section  24  approval  to  engage 
in  an  activity,  if  the  Treasury  and  FRB 
subsequentiy  authorize  the  same 
activity  for  financial  subsidiaries  of 
national  banks.  The  statutory 
grandfather  under  section  46(b)  covers 
subsidiary  activities  lawfully  conducted 
as  of  the  G-L-B  Act's  enactment  date. 


These  commenters  infer  from  this 
grandfather  provision  that  section  24 
approvals  issued  by  the  FDIC  after 
enactment  of  the  G-L-B  Act  are  subject 
to  being  voided  if  the  activity  in 
question  later  becomes  subject  to 
section  46(a). 

The  FDIC  recognizes  that  this  paradox 
exists  under  one  possible  interpretation 
of  section  46(a).  However,  the  FDIC 
wishes  to  clarify  that,  under  the  FDIC's 
interpretation  of  section  46,  this  is  not 
the  case.  As  the  FDIC  stated  in  the 
preamble  to  the  interim  final  rule, 
activities  will  become  subject  to  section 
46(a)  rather  than  section  24  only  if  the 
Treasury  and  FRB  declare  activities  to 
be  financial  in  nature  and  permissible 
for  financial  subsidiaries  of  national 
banks.  However,  this  means  only  that 
state  nonmember  banks  seeking  to 
commence  such  activities  for  the  first 
time  after  a  Treasury  and  FRB 
determination  will  proceed  under 
section  46(a).  U  a  state  nonmember  bank 
has  obtafaed  a  section  24  approval  to 
conduct  the  activity  before  the  Treasury 
and  FRB  determination,  the  state 
nonmember  bank  remains  subject  to  any 
section  24  approval  obtained  from  the 
FDIC,  and  the  section  24  approval 
conditions  remain  in  effect.  Existing 
orders  under  section  24  and  part  362 
continue  to  apply  to  the  particular 
banks  bound  by  those  orders  until 
modified  by  the  FDIC. 

Because  section  46  does  not  explicitiy 
address  what  is  to  be  done  in  this 
situation  the  FDIC  is  exercising  its 
administrative  expertise  to  determine 
the  outcome,  fa  resolving  this  issue,  the 
FDIC  must  determme  how  to  best 
interpret  section  46.  Congress,  in 
reserving  the  FDIC's  section  24 
authority  over  activities  not  covered  by 
section  46,  clearly  intended  to  foster 
state  innovation  with  respect  to  these 
reserved  activities,  fa  order  for  state 
nonmember  banks  to  be  able  to  venture 
into  these  innovative  opportunities  still 
open  to  them  as  a  result  of  Congress' 
action,  a  certain  amount  of 
predictability  is  necessary.  A  state 
nonmember  bank  contemplating 
whether  to  engage  in  a  line  of  busmess 
subject  to  the  FDIC's  conditions  under 
section  24  must  be  reasonably 
comfortable  that  the  ground  rules  will 
not  change  suddenly  at  some  uncertain 
future  pomt.  Therefore,  the  FDIC's 
interpretation  best  effectuates  Congress' 
intent  to  foster  innovation  as  a 
contmuing  dynamic  within  the  dual 
bankmg  system. 

Section  362.17    Definitions 

Section  362.17  of  the  final  rule 
contains  the  definitions  used  in  this 
subpart.  Rather  than  repeating  terms 


defined  in  subpart  A,  certain  of  the 
definitions  contained  in  §  362.2  are 
incorporated  into  subpart  E  by 
reference.  The  definitions  of  "activity", 
"company,"  "control,"  "insured 
depository  institution,"  "insured  state 
bank,"  and  "subsidiary"  apply  as  they 
are  described  in  subpart  A.  In  a  similar 
way,  we  have  incorporated  fato  subpart 
E  by  reference  the  definition  of 
"affiliate"  as  it  is  described  in  subpart 
B.  These  definitions  remain  consistent 
throughout  part  362  to  avoid  confusion 
among  the  various  subparts  of  the  rule. 

This  subpart  E  sets  forth  the 
requirements  for  financial  subsidiaries 
of  insured  state  nonmember  banks,  fa 
response  to  the  comments,  the  FDIC  has 
changed  the  scope  of  the  rule  by 
defining  "financial  subsidiary"  in  the 
same  way  as  the  FRB  did  in  its  rule, 
except  that  the  definition  is  conformed 
to  the  circumstances  of  the  state 
nonmember  bank.  Thus,  any  activity 
that  may  lawfully  be  conducted  by  Uie 
state  nonmember  bank  directly  is  not 
required  to  be  conducted  through  a 
financial  subsidiary  whenever  the  bank 
employs  a  subsidiary  to  conduct  the 
activity. 

This  result  was  reached  because  of 
comments  the  FDIC  received  that  the 
interim  rule  was  more  restrictive  than 
the  FRB's  rule  governing  financial 
subsidiaries.  This  view  is  based  on  the 
fact  that  the  FRB's  rule  excludes  from 
the  definition  of  "financial  subsidiary" 
those  activities  that  the  state  member 
bank  is  permitted  to  engage  in  directly 
or  through  a  subsidiary  of  a  state 
member  bank  that  is  otherwise 
authorized  by  federal  law.  The 
commenters  say  the  FDIC's  interim  rule 
competitively  disadvantages  insured 
state  nonmember  banks. 

fa  response  to  the  comments,  the 
FDIC  has  adopted  the  FRB's  definition 
while  conforming  it  to  the 
circumstances  of  the  state  nonmember^ 
bank,  fa  the  final  rule,  "financial 
subsidiary"  is  defined  as  any  company 
that  is  controlled  by  one  or  more 
insured  depository  mstitutions  other 
than  a  subsidiary  that  only  engages  in 
activities  that  the  state  nonmember  bank 
is  permitted  to  engage  in  directly  and 
that  are  conducted  on  the  same  terms 
and  conditions  that  govern  the  conduct 
of  the  activities  by  the  state  nonmember 
bank;  or  the  state  nonmember  bank  is 
specifically  authorized  to  control  by  the 
express  terms  of  a  federal  statute  (other 
than  section  46(a)  of  the  FDI  Act),  and 
not  by  implication  or  interpretation, 
such  as  the  Bank  Service  Company  Act 
(12  U.S.C.  1861  efseq.). 

fa  the  faterim  final  rule,  the  FDIC 
implicitly  carried  the  literal  statutory 
restriction  from  the  definition  of 
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financial  subsidiary  in  section  5136A.  In 
contrast,  the  FRB  substituted  the  state 
member  bank  for  the  national  bank 
when  reproducing  this  definition  in  its 
regulation. 

The  FDIC  has  been  persuaded  by  the 
comments  and  has  revised  its  rule  to 
make  it  consistent  with  the  FRB's  rule 
by  defining  a  financial  subsidiary  to 
exclude  subsidiaries  that  conduct  only 
activities  that  may  be  conducted  by  the 
state  nonmember  bank  directly.  The 
goals  of  parity  among  the  banking 
charters  and  making  banking  regulations 
as  imiform  as  possible  among  the 
banking  agencies  are  enhanced  by  this 
interpretation  and  are  goals  that  the 
FDIC  consistently  pursues  whenever 
possible. 

In  the  interim  rule,  the  FDIC  defined 
"affiliate"  differently  in  subpart  E  from 
subparts  B  and  C.  The  subpart  E 
definition  incorporated  the  definition 
from  section  3  of  the  FDI  Act  (12  U.S.C. 
1813).  To  make  the  entire  regulation 
more  internally  consistent,  the 
definition  of  "affiliate"  has  been 
changed  in  subparts  B  and  C  to  match 
the  subpart  E  definition.  Subpart  E  now 
incorporates  the  definition  from  subpart 
B,  which  incorporates  the  definition 
from  section  3  of  the  FDI  Act  (12  U.S.C. 
1813).  Thus,  the  final  rule  has  the  same 
definition  of  "affiliate"  in  subpart  E  as 
is  contained  in  the  interim  rule,  but  the 
soiut:e  is  different. 

Section  362.17  also  includes 
definitions  for  "tangible  capital,"  "Tier 
2  capital"  and  "well-managed."  These 
were  included  because  of  the  comments 
we  re<  eived  in  favor  of  making  the 
FDIC:  rule  consistent  with  the  OCC's 
and  F.iB's  rules.  As  discussed  below 
with  regard  to  §  362.18(a),  the  FDIC 
requires  that  any  insured  state 
nonmember  bank  desiring  to  control  or 
hold  an  interest  in  a  financial  subsidiary 
or  commence  any  new  financial  activity 
pursuant  to  section  46(a)  must  certify, 
among  other  things,  that  it  is  well- 
managed.  This  is  not  required  by  section 
46(a),  but  as  discussed  below,  the  FDIC 
has  decided  to  revise  the  interim  rule  to 
allow  for  a  self-certification  process 
similar  to  the  CX^C's,  except  that  the 
FDIC's  self-certification  process  does 
not  impose  any  waiting  period  on  a  state 
nonmember  bank  before  the  state  bank 
may  engage  in  any  activity  pursuant  to 
section  46(a).  The  state  nonmember 
bank  only  has  to  file  a  notice  with  the 
FDIC  and  certify  to  certain  facts. 
Compliance  with  the  requirements  will 
be  evaluated  using  the  FDIC's  usual 
supervisory  powers.  This  process  is 
more  streamlined  than  the  30-day 
processing  that  was  included  in  the 
FDIC's  interim  rule.  However,  for  safety 
and  soundness  reasons,  the  insured 


state  nonmember  bank  must  certify  that 
it  is  well-managed  in  order  to  qualify  for 
this  streamlined  process.  Although  ihe 
G-L-B  Act  imposes  a  well-managed 
requirement  on  national  banks  and  state 
member  banks  as  well  as  their  insured 
depository  institution  affiliates,  the 
FDIC's  statute  does  not  include  such  a 
requirement.  In  adopting  the 
streamlined  notice  process  with  no 
waiting  period,  the  FDIC  believes  it  is 
necessary  to  impose  the  requirement 
that  the  state  bank  be  well-managed  by 
this  regulation.  The  FDIC  will,  however, 
consider  applications  for  relief  from  the 
"well-managed"  requirement  in 
appropriate  circumstances. 

Section  362.18    Financial  Subsidiaries 
of  Insured  State  Nonmember  Banks 

Section  362.18(a)  requires  that  an 
insined  state  nonmember  bank  file  a 
notice  that  contains  the  usual 
information  required  for  a  notice  or 
application  under  §  303.121(b)  prior  to 
acquiring  control  of,  or  holding  an 
interest  in  a  financial  subsidiary  under 
section  46(a).  In  addition,  the  insured 
state  nonmember  bank  must  certify  that 
it  is  well-managed;  that  it  and  all  of.its 
insured  depository  institution  affiliates 
are  well-capitalized;  and  that  the 
insured  state  nonmember  bank  will 
comply  with  the  capital  deduction 
requirement,  which  is  found  in  the 
statute  and  in  the  OCC's  and  FRB's 
rules.  The  insured  state  nonmember 
bank  must  deduct  the  aggregate  amount 
of  its  outstanding  equity  investment, 
including  retained  earnings,  in  all 
financial  subsidiaries  that  engage  in 
activities  as  principal  pursuant  to 
section  46(a),  from  the  bank's  total 
assets  and  tangible  equity  and  deduct 
such  investment  6t>m  its  total  risk-based 
capital  (this  deduction  shall  be  made 
equally  from  Tier  1  and  Tier  2  capital). 
An  insured  state  nonmember  bank  may 
not  commence  any  new  activity  imder 
section  46(a)  or  directly  or  indirectly 
acquire  control  of  a  company  engaged  in 
any  such  activity  pursuant  to  §  362.18, 
if  the  bank  or  any  of  its  insiired 
depository  institution  affiliates  received 
a  rating  of  less  than  satisfactory  in  its 
most  recent  CRA  examination.^  An 
insined  state  nonmember  bank 
controlling  or  holding  an  interest  in  a 
financial  subsidiary  also  must  comply 
with  sections  23A  and  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c  and 
371C-1),  as  amended  by  the  G-L-B  Act 
and  meet  the  financial  and  operational 
safeguards  required  by  section  5136A(d) 
of  the  Revised  Statutes  of  the  United 


"This  prohibition  is  required  by  section  4(l)(2)  of 
the  BHCA  as  enacted  in  section  103(a)  of  the  G-L- 
B  Act  which  is  codified  at  12  U.S.C  1843(1)(2). 


States  (12  U.S.C.  24a(d)),  unless 
otherwise  determined  by  the  FDIC. 

However,  the  FDIC  continues  to  be 
concerned  that  adequate  separation 
standards  exist  between  an  insured  state 
nonmember  bank  and  its  financial 
subsidiary  when  the  financial 
subsidiary  engages  in  certain  types  of 
securities  imderwriting  activities.  Thus, 
if  the  financial  subsidiary  of  the  insured 
state  nonmember  bank  will  engage  in 
the  public  sale,  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes,  or  other  securities 
activity  of  a  type  permissible  for  a 
national  bank  only  through  a  financial 
subsidiary,  then  the  state  nonmember 
bank  and  the  financial  subsidiary  also 
must  comply  with  the  same  separation 
standards  as  are  applicable  to  affiliates 
of  insured  state  nonmember  banks  that 
are  not  controlled  by  an  entity  regulated 
by  a  federal  beuiking  agency  under 
subpart  B.  These  separation  standards 
require  that  the  securities  business  of 
the  financial  subsidiary  be  physically 
separate  and  distinct  in  its  operations 
frtim  the  operations  of  the  bank;  that  the 
financial  subsidiary  conduct  its 
securities  business  pursuant  to 
independent  poUcies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  financial 
subsidiary  that  the  financial  subsidiary 
is  a  separate  organization  from  the 
insured  state  nonmember  bank  and  that 
the  insured  state  nonmember  bank  is 
not  responsible  for  and  does  not 
guarantee  the  obligations  of  the 
financial  subsidiary.  In  addition,  the 
bank  must  adopt  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  its  participation 
in  financing  transactions  imderwritten 
by  its  financial  subsidiary  and  may  not 
express  an  opinion  on  the  value  or  the 
advisability  of  the  purchase  or  sale  of 
securities  imderwritten  or  dealt  in  by  its 
financial  subsidiary,  unless  the  bank 
notifies  the  customer  that  the  entity 
underwriting,  making  a  market, 
distributing  or  dealing  in  the  securities 
is  a  financial  subsidiary  of  the  bank. 

Notwithstanding  the  comments  on  the 
CRA  requirement,  the  FDIC  will  not 
revise  its  rule  to  allow  for  public 
comment  with  regard  to  the  CRA  rating 
requirement  or  give  the  FDIC  the 
authority  to  condition  approval  of  new 
activities  on  specific  improvements  in  a 
bank's  CRA  performance  rating  because 
the  FDIC  does  not  have  the  authority  to 
impose  such  additional  CRA 
requirements  on  state  nonmember 
banks. 

The  final  rule  provides  that  an 
insured  state  nonmember  bank  may  not 
acquire  control  or  hold  an  interest  in  a 
financial  subsidiary  that  engages  in 
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financial  activities  as  principal  or 
commence  any  such  new  activity 
pursuant  to  section  46(a)  of  the  FDI  Act, 
unless  the  insured  state  nonmember 
bank  submits  a  notice  under  the 
procedures  set  forth  in  §  362.18(a).  An 
insured  state  nonmember  bank  that 
submits  such  a  notice  must  comply  with 
the  requirements  of  §  362. 18(a), (b),  (c) 
and  (d),  as  applicable.  The  bank  must 
file  the  notice  with  the  appropriate 
regional  office  prior  to  acquiring  control 
of,  or  holding  an  interest  in,  a  financial 
subsidiary  that  engages  in  financial 
activities  as  principal  that  a  national 
bank  must  conduct  through  a  financial 
subsidiary.  Similarly,  the  bank  must  file 
such  notice  prior  to  commencing  any 
additional  as  principal  financial  activity 
under  section  46(a).  Before  acquiring 
control  of  a  financial  subsidiary  or 
commencing  any  new  as  principal 
financial  activity  under  section  46(a), 
the  insured  state  nonmember  bank  also 
must  meet  the  CRA  requirement  and 
certify  that  it  is  well-managed;  that  it 
and  all  of  its  insured  depository 
institution  affiliates  are  well-capitalized; 
and  that  the  insured  state  nonmember 
bank  will  comply  with  the  capital 
deduction  requirement. 

The  insured  state  nonmember  bank  is 
not  required  to  certify  that  the  bank  and 
its  insured  depository  institution 
affiliates  have  received  a  rating  of  at 
least  a  satisfactory  record  of  meeting 
commimity  credit  needs  under  the  CRA. 
As  specified  in  §  362.18(a)(2),  an 
insured  state  nonmember  bank  is 
prohibited  ftt)m  commencing  a  new 
activity  imder  section  46(a)  or  directly 
or  indirectly  acquiring  control  of  a 
company  as  a  financial  subsidiary  luider 
section  46(a),  if  the  state  bank  or  any  of 
the  state  bank's  insured  depository 
institution  affiliates  has  received  at  each 
one's  most  recent  examination  a  CRA 
rating  of  less  than  a  satisfactory  record 
of  meeting  community  credit  needs.  The 
FDIC  will  monitor  compliance  with  this 
CRA  requirement  at  the  time  the  new 
activity  is  commenced  or  control  is 
acquired.  Should  the  FDIC  find  that  the 
bank  or  any  of  its  insured  depository 
institution  affiliates  is  not  in 
compliance  with  this  CRA  requirement, 
the  FDIC  will  take  appropriate  action, 
including  requiring  divestiture. 

As  discussed  above,  one  comment  on 
the  FDIC's  interim  final  rule  was  that 
the  agencies'  rules  should  be  imiform. 
Since  the  FDIC  favors  uniformity  in 
rules  as  much  as  possible  among  the 
banking  agencies,  we  considered 
whether  the  interim  final  rule's 
approach  that  required  a  30-day 
advance  notice  process  was  the  best  way 
to  implement  section  46(a)  or  whether 
the  OCC's  self-certification  process  with 


a  five-day  advance  notice  or  the  FRB's 
approach,  which  requires  a  15-day 
advance  notice,  would  be  preferable. 
After  serious  consideration  of  the 
comments  and  a  careful  evaluation  of  all 
of  these  approaches,  the  FDIC 
determined  that  conduct  of  as  principal 
financial  activities  under  section  46(a) 
can  be  adequately  evaluated  during  the 
normal  supervisory  process.  Thus,  the 
final  rule  requires  only  that  the  bank  file 
a  certification  prior  to  acquiring  control 
of,  or  an  interest  in,  a  financial 
subsidiary  that  engages  in  section  46(a) 
financial  activities  as  principal.  A 
certification  must  also  be  filed  prior  to 
commencing  a  new  as  principal 
financial  activity  under  section  46(a). 
The  FDIC  believes  that  this  streamlined 
process  will  relieve  regulatory  burden 
and  increase  the  predictability  of 
regulatory  compliance  for  insured  state 
nonmember  banks  without  sacrificing 
safety  or  soundness. 

In  the  future,  the  FDIC  will  evaluate 
any  section  46(a)  activity  by  an  insured 
state  nonmember  bank  through  the 
normal  supervisory  process. 

The  FDIC  was  asked  to  clarify  the 
financial  and  operational  safeguards 
requirement  in  §  362.18.  The  insured 
state  nonmember  bank  and  the  financial 
subsidiary  must  comply  with  the 
financial  and  operational  safeguards 
required  by  section  5136A(d)  of  the 
Revised  Statutes.  In  the  preamble  to  the 
interim  rule,  the  FDIC  stated  that  the 
OCC  had  not  released  any  guidance  or 
interpretations  of  these  financial  and 
operational  safeguards,  and  there  are 
still  no  guidelines  from  the  OCC  for  the 
FDIC  to  evaluate.  The  FDIC  has  the 
authority  to  interpret  this  section  as  it 
is  made  applicable  to  state  norunember 
banks  and  their  financial  subsidiaries. 
Thus,  the  FDIC  may  relieve  such  banks 
and  subsidiaries  from  any  financial  or 
operational  safeguards  that  may  be 
imposed  by  the  OCC  on  national  banks. 
The  FDIC  derives  this  authority  from  its 
independent  interpretative  and 
supervisory  authority  over  state 
nonmember  banks  including  the  safety 
and  soundness  standards  that  govern 
state  nonmember  banks.  The  final  rule 
now  expressly  provides  a  process  for  a 
state  nonmember  bank  to  seek  such 
relief.  Such  determinations  will  be 
made  by  the  FDIC  on  a  case-by-case 
basis  as  it  becomes  aware  of  appropriate 
circumstances  where  the  financial  and 
operational  safeguards  applicable  to 
national  bank  financial  subsidiaries  are 
not  appropriate  for  state  nonmember 
banks  collectively  or  individually. 

Section  362.18(c)  provides  that  the 
bank  must  comply  with  the 
requirements  of  §  362.18(a)  at  the  time 
of  filing  its  certification  and  continue  to 


comply  with  these  requirements  as  long 
as  the  bank's  subsidiary  is  engaged  in 
financial  activities.  Section  362.18(f) 
also  provides  that  the  insured  state 
nonmember  bank  and  its  insured 
depository  institution  affiliates  must 
continue  to  comply  with  the 
requirements  of  §  362.18(d),  unless  the 
FDIC  has  granted  an  exception  as  set 
forth  in  §  362.18(e).  If  a  bank  or  any  of 
its  insured  depository  institution 
affiliates  fails  to  continue  to  meet  the 
applicable  requirements,  then  the  FDIC 
m^  limit  the  bank's  financial  activities. 

The  FDIC  believes  that  it  has  some 
discretion  in  this  area  since  section  46 
does  not  prescribe  in  detail  what  the 
FDIC  must  do  should  an  insured  state 
nonmember  bank  not  be  in  compliance 
with  the  requirements.  Section  5136A 
and  new  section  4(m)  of  the  BHCA 
prescribe  what  the  OCC  and  the  FRB 
must  do.  In  contrast,  the  statutory 
provisions  do  not  prescribe  how  the 
FDIC  should  treat  any  such  deficiencies. 
As  a  result,  the  FDIC  will  determine 
what  is  appropriate  on  a  case-by-case 
basis. 

'    Section  362.18(g)  addresses 
subsidiaries  covered  under  section 
46(b),  permitting  insured  nonmember 
state  banks  to  retain  their  interests  in 
subsidiaries  lawfully  held  before  the 
date  of  enactment  of  the  G-L-B  Act.  The 
FDIC  received  one  comment  requesting 
that  the  final  rule  clearly  state  that  any 
authorizations  issued  by  the  FDIC  under 
section  24  prior  to  the  adoption  of 
subpart  A  of  part  362  is  covered  by  the 
grandfather  provision.  This  clarification 
was  made.  Section  362.18(g)(1)  provides 
that  any  insured  state  nonmember  bank 
that  began  conducting  an  activity  with 
the  FDIC's  approval  under  section  24 
before  such  activity  became  subject  to 
section  46(a)  may  continue  to  conduct 
the  activity  in  compliance  with  the 
conditions  and  restrictions  of  the 
applicable  section  24  order  or 
regulation.  In  addition,  any  such  state 
nonmember  bank  may  submit  an 
application  to  the  FDIC  for  modification 
of  any  conditions  the  FDIC  previously 
imposed  in  connection  with  such 
approval  or  imposed  by  regulation  in 
association  with  notice-type  approval 
for  the  activity.  The  FDIC  interprets 
section  46  to  invest  the  FDIC  with 
retained  section  24  jurisdiction  over 
these  activities.  The  FDIC  draws  this 
conclusion  from  two  items  in  the  G-L- 
B  Act.  First,  the  grandfather  language  in 
section  46(b)  clearly  authorizes  state 
banks  to  retain  pre-G-I^B  Act 
subsidiaries  and  conduct  pre-G-L-B  Act 
activities  through  them,  without  also 
requiring  the  subsidiary'  to  conduct  the 
activity  subject  to  conditions  or 
restrictions  in  place  as  of  the  effective 
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date  of  the  G-L-B  Act.  Second,  the 
reservation  of  authority  language  in 
section  46(d)  clearly  states  that  the 
FDIC's  authority  to  review  subsidiary 
activities  under  section  24  is  not 
superseded  by  anything  in  section  46. 

As  a  separate  matter,  the  FDIC  has 
determined  that  the  banks  that  are 
grandfathered  to  hold  equity  securities 
under  section  24(f)  may  form  new 
subsidiaries  to  engage  in  the 
grandfathered  investment  activity. 
Under  the  grandfathered  authority 
provided  by  section  24(f).  this  activity  is 
lawful  for  these  banks  at  the  bank  level. 
As  a  resiilt,  subsidiaries  established 
under  this  authority  are  exempt  from 
the  definition  of  financial  subsidfary,  as 
interpreted  by  both  the  FDIC  and  the 
FRB.  Accordingly,  banks  that  are 
grandfathered  to  hold  equity  securities 
under  section  24(f)  may  form  new 
subsidiaries  to  engage  in  the 
grandfathered  investment  activity. 

The  FDIC  also  has  amended  its  notice 
processing  rules  to  be  consistent  with 
part  303,  subpart  G  to  add  references  to 
the  new  certifications  and  applications 
required  by  the  final  rule. 

Part  337 

Section  337.4  Securities  Activities  of 
Insured  State  Nonmember  Banks:  Bank 
Transactions  With  Affiliated  Securities 
Companies 

On  December  1,  1998,  the  FDIC 
proposed  an  amendment  to  subpart  B 
that  would  have  added  safety  and 
soundness  guidelines  to  govern  an 
insured  state  nonmember  bank 
subsidiary  which  engages  in  the  public 
sale,  distribution  or  imderwriting  of 
stocks,  bonds,  debentures,  notes  or  other 
securities  activity  that  would  be 
permissible  for  a  subsidiary  of  a 
national  bank  but  not  permissible  for  a 
national  bank  directly. -"  These  securities 
provisions  were  intended  to  address 
pending  or  approved  applications  imder 
regulations  issued  by  the  OCC  which 
permitted  national  banks  to  engage  in 
certain  activities  through  subsidiaries, 
even  though  the  activities  were  not 
permissible  for  the  national  bank  itself. 
Part  5  of  the  OCC's  regulations  governs 
operating  subsidiaries.  Former  §  5.34(f), 
which  confirmed  that  there  could  be 
activities  not  permissible  for  a  national 
bank  itself  that  could  be  conducted  by 
an  operating  subsidiary,  has  been 
superseded  and  removed  from  the 
OCC's  regulations.  (65  FR  12905  (March 
10,  2000)).  Because  of  this  change  in  the 
OCC's  regulations  and  the  fact  that  the 
G-l^B  Act,  through  section  5136A  of 
the  Revised  Statutes  and  section  46(a)  of 
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the  FDI  Act,  established  a  new 
analytical  framework,  the  FDIC  will  not 
be  pursuing  these  amendments  to 
subpart  B. 

The  FDIC's  proposal  to  amend  subpart 
B  also  included  a  proposal  to 
consolidate  the  remaining  provisions  of 
the  FDIC's  securities  activities 
regulation  found  in  §  337.4  into  subpart 
B.  The  FDIC  received  two  comments  on 
this  proposal,  both  of  which  expressed 
approval  of  eliminating  §  337.4,  and 
imposing  less  restrictive  standards  than 
those  currently  found  in  §  337.4.  The 
FDIC  has  decided  to  finalize  its  proposal 
to  eliminate  §  337.4.  Therefore,  the  FDIC 
is  removing  and  reserving  §  337.4. 

Part  303 

Section  303.120    Scope 

Subpart  G  of  part  303  contains  the 
procedures  for  complying  with  the 
notice  and  application  requirements  of 
part  362  including  the  procedures  for 
filing  notices  and  applications  described 
in  subpart  E  of  part  362.  Subpart  E  of 
part  362  allows  a  state  nonmember  bank 
to  file  a  notice  and  follow  the  FDIC's 
self-certification  process  if  the  bank 
chooses  to  engage  in  activities  pursuant 
to  section  46(a)  of  the  FDI  Act.  The 
notice  filing  content  and  procediu«s  in 
§  303.121(b)  are  unchanged  for  section 
46(a)  notices,  but  these  notices  will  no 
longer  be  processed  imder  §  303.122.  In 
addition,  §303.120  provides  the 
procedures  for  filing  an  application  for 
relief  from  certain  of  the  requirements 
contained  in  subpart  E  of  part  362. 
These  applications  will  continue  to  be 
processed  under  §  303.122(b). 

Section  303.122    Processing 

In  paragraphs  (a)  and  (b)  of  §  303.122, 
references  to  certain  sections  in  part  362 
have  to  be  corrected  because  they  were 
either  inadvertently  omitted  or  need  to 
be  deleted  as  a  result  of  substantive 
changes  to  part  362.  In  §  303.122(a),  a 
reference  to  §  362.3(a)(2)(iii)(A)(2)  was 
inadvertently  omitted.  The  substantive 
section,  §  362.3(a)(2)(iii)(A)(2) 
references  the  expedited  processing 
section.  Thus,  §  362.3(a)(2)(iii)(A)(2)  is 
being  added  to  the  list  of  sections  listed 
under  §  303.122(a).  Also,  in 
§  303.122(a),  because  the  substantive 
§  362.8(a)(2)  is  listed  as  one  of  those 
sections  but  is  being  removed  from  part 
362,  it  is  being  removed  frt>m  the  list  of 
sections  listed  imder  §  303.122(a). 

In  §  303.122(h),  because  §§  362.5(b)(2) 
and  362.8(a)(2)  are  being  removed  from 
part  362,  they  also  are  being  removed 
from  the  list  of  sections  subject  to  the 
standard  processing  section  under 
§  303.122(b).  In  addition,  the  reference 
to  §  362.18(a)  also  will  be  removed 


because  notices  filed  under  that  section 
would  no  longer  be  processed  imder 
§303.122. 

The  delegations  contained  in 
§  303.123(b)  are  unchanged.  This 
section  continues  to  permit  the  review 
of  notices  and  any  additional 
supervisory  follow-up  to  be  handled  at 
the  regional  offices. 

Section  303.141    Filing  Procedures 

In  paragraph  (b)(l)(ii)  of  §  303.141,  the 
language  "of  part  362"  has  been  added 
to  enhance  the  clarity  of  the  reference  to 
subparts  C  and  D  in  that  sentence. 

Section  303.142    Processing 

In  paragraph  (a)  of  §  303.142,  because 
§§  362.12(b)(2)(i)  and  362.12(b)(4)  are 
being  removed  from  part  362,  they  also 
are  being  removed  from  the  list  of 
sections  subject  to  the  expedited 
processing  section  under  §  303.142(a). 
In  paragraphs  (a)  and  (b)  of  §  303.142, 
references  to  certain  sections  in  part  362 
have  to  be  corrected  because  they  were 
incorrectly  referenced.  In  paragraph  (a) 
of  §  303.142,  the  reference  to 
§362.11(b)(2)(i)  was  removed  because  it 
was  inadvertently  added.  This  change  is 
consistent  with  §  362.11(b)(2)(i).  In 
paragraph  (b),  the  reference  to 
§  362.11(a)(2)  was  incomplete  and  has 
been  modified  to  add  the  paragraph  (ii) 
to  correspond  to  the  substantive  section, 
and  the  reference  to  §  362.11(b)(2)  was 
incomplete  and  has  been  modified  to 
add  the  paragraph  (i)  to  correspond  to 
the  substantive  section. 

In  paragraph  (c)  of  §  303.142,  "insured 
state  savings  association"  has  been 
replaced  with  "insured  savings 
association"  because  some  filings 
required  under  this  section  are  made  by 
federal  savings  associations.  This 
change  is  consistent  with  the 
substantive  section. 

IV.  Administrative  Procedure  Act 

The  FDIC.will  make  this  final  rule 
effective  immediately  to  permit  state 
nonmember  banks  to  immediately  take 
advantage  of  the  streamlined  procedm^s 
and  benefit  from  the  regulatory  burden 
relief  that  is  found  in  this  final  rule.  The 
interim  final  rule  was  effective  as  of 
March  11,  2000  because  the  FDIC  found 
that  it  was  impracticable  to  review 
public  comments  prior  to  the  effective 
date  of  the  interim  final  rule,  and  that 
there  was  good  cause  to  make  the 
interim  rule  effective  on  March  11, 
2000,  due  to  the  fact  that  the  rule  set 
forth  procedures  to  implement  statutory 
changes  that  became  effective  on  March 
11.  2000.  While  the  FDIC  invited 
interested  parties  to  comment  on  the 
rule  at  that  time,  the  FDIC  determined 
it  would  amend  the  rule  as  appropriate 


\ 


Federal  Register /Vol.  66.  No.  4 /Friday,  January  5,  2001 /Rules  and  Regulations  1027 


after  reviewing  the  comments.  In 
addition  in  December  1998,  the  FDIC 
published  a  proposed  amendment  to 
part  362  on  which  the  FDIC  received 
and  reviewed  comments  (63  FR  66339). 
This  proposed  amendment  has  not  been 
the  subject  of  final  Board  action. 
Accordingly,  the  FDIC  reviewed  the 
comments  applicable  to  activities 
conducted  imder  the  new  section  46  of 
the  FDI  Act  and  considered  technical 
changes  to  subparts  A  and  B  with 
respect  to  activities  conducted  under 
section  24  of  the  FDI  Act  and  subparts 
C  and  D  with  respect  to  activities 
conducted  under  section  28  and  section 
18(m)  of  the  FDI  Act  that  were 
necessitated  by  the  new  section  46.  The 
FDIC  finds  that  it  may  adopt  an  effective 
date  that  is  less  than  30  days  after  the 
date  of  publication  in  the  Federal 
Register  pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)),  because 
this  rule  removes  restrictions  and 
regulatory  burden.  Therefore,  the 
regulation  is  effective  upon  publication. 
In  addition,  section  302  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994  •» 
states  that  a  final  rule  imposing  new 
requirements  must  take  effect  on  the 
first  day  of  a  calendar  quarter  following 
its  publication.  This  rule  does  not 
impose  new  requirements;  rather, 
depository  institutions  will  be  allowed 
to  commence  new  activities 
immediately  with  no  waiting  period 
under  the  final  rule.  The  FDIC  finds  that 
the  final  rule  does  not  impose  new 
reporting,  disclosure  or  other 
requirements  on  insured  depository 
institutions.  Instead,  this  rule  relieves 
burden  and  permits  banks  to  engage  in 
new  activities  in  a  more  expedited 
fashion  than  was  permitted  under  the 
interim  rule.  Thus,  this  final  rule  is 
effective  inmiediately  upon  publication. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3501  et  seq.),  the  FDIC  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of    ^ 
information  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  No 
conunents  were  received  explicitly 
about  PRA  issues  in  response  to  the 
interim  final  rule.  The  collection  of 
information  contained  in  this  rule  was 
submitted  to  OMB  for  review  and 
approval  in  accordance  with  the  PRA 
and  has  been  approved  under  OMB 
control  number  3064-01 1 1 ,  which 
expires  on  May  31,  2003.  The  FDIC 
continues  to  welcome  conunents  about 
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any  of  its  collections  of  information. 
Please  send  comments  to:  Steven  F. 
Hanft,  Assistant  Executive  Secretary, 
Office  of  the  Executive  Secretary, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington,  DC. 

VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  FDIC 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  incidences  in  which  insured  state 
nonmember  banks  will  be  required  to 
file  a  certification  under  the  rule  with 
respect  to  activities  under  the  new 
section  46  of  the  FDI  Act  will  be 
infrequent  and  will  not  require 
significant  time  to  complete. 
Furthermore,  the  final  rule  streamlines 
requirements  for  insured  state 
nonmember  banks.  It  simplifies  the 
requirements  that  apply  when  insured 
state  nonmember  banks  conduct  certain 
activities  through  subsidiaries. 
Whenever  possible,  the  final  rule 
clarifies  the  expectations  of  the  FDIC 
when  it  requires  filings  to  consent  to 
activities  by  insured  state  banks.  The 
'  final  rule  also  will  make  it  easier  for 
smaller  insured  state  nonmember  banks 
to  locate  the  rules  that  apply  to  their 
activities. 

Vn.  Assessment  of  Impact  of  Federal 
Regulation  on  Families 

The  FDIC  has  determined  that  this 
regulation  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
enacted  as  part  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
(Pub.  L.  105-277,  112  Stat.  2681). 

Vm.  Congressional  Review  Act 

The  OMB  has  determined  that  this 
final  rule  is  not  a  "major  rule"  within 
the  meaning  of  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.).  The 
FDIC  will  file  the  appropriate  reports 
with  Congress  and  the  General 
Accounting  Office  so  that  this  final  rule 
can  be  reviewed. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks,  banking. 
Bank  deposit  insurance.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 


12  CFR  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities. 

12  CFR  Part  362 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance,  Banks,  banking.  Insured 
depository  institutions.  Investments, 
Reporting  and  recordkeeping 
requirements,  Savings  associations. 

For  the  reasons  set  forth  above  and 
under  the  authority  of  12  U.S.C. 
1819(a)(Tenth),  the  interim  final  rule 
amending  12  CFR  parts  303  and  362 
which  was  published  at  65  FR  15526  on 
March  23,  2000  is  adopted  as  a  final  rule 
with  changes  and  12  CFR  parts  303,  362. 
and  337  are  amended  to  read  as  follows: 

PART  303— FILING  PROCEDURES 
AND  DELEGATIONS  OF  AUTHORITY 

1 .  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378,  1813.  1815.  1816, 
1817,  1818,  1819  (Seventh  and  Tenth).  1820. 
1823.  1828,  1828a,  1831a,  1831e.  18310. 
1831p-l,  1831W.  1835a,  1843(1).  3104.  3105. 
3108;  3207;  15  U.S.C.  1601-1607. 

2.  Section  303.120  is  revised  to  read 
as  follows: 

§303.120    Scope. 

This  subpart  sets  forth  procedures  for 
complying  with  notice  and  application 
requirements  contained  in  subpart  A  of 
part  362  of  this  chapter,  governing 
insured  state  banks  and  their 
subsidiaries  engaging  in  activities  which 
are  not  permissible  for  national  banks 
and  their  subsidiaries.  This  subpart  sets 
forth  procedures  for  complying  with 
notice  and  application  requirements 
contained  in  subpart  B  of  part  362  of 
this  chapter,  governing  certain  activities 
of  insured  state  nonmember  banks,  their 
subsidiaries,  and  certain  affiliates.  This 
subpart  also  sets  forth  procedures  for 
filing  the  notices  and  applications 
described  in  subpart  E  of  part  362  of  this 
chapter,  governing  subsidiaries  of 
insured  state  nonmember  banks 
engaging  in  financial  activities. 

3.  In  §  303.122,  the  first  sentence  of 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (b)  are  revised  to  read  as 
follows: 

§303.122    Processing. 

(a)  Expedited  processing.  A  notice 
filed  by  an  insured  state  bank  seeking  to 
commence  or  continue  an  activity  under 
§362.3(a)(2)(iii)(A)(2).  §362.4(b)(3)(i),  or 
§  362.4(b)(5)  of  this  chapter  will  be 
eicknowledged  in  writing  by  the  FDIC 
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and  will  receive  expedited  processing, 
unless  die  applicant  is  notiHed  in 
writing  to  the  contrary  and  provided  a 
basis  for  that  decision.  *  *  * 
(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing.  For 
an  application  filed  by  an  insured  state 
bank  seeking  to  commence  or  continue 
an  activity  under  §  362.3(a)(2)(iii)(A)(2), 
§  362.3(b)(2)(i).  §  362.3(b)(2)(ii)(A), 
§  362.3(b)(2)(ii)(C),  §  362.4(b)(1), 
§  362.4(bM2).  §  362.4(b)(4),  §  362.8(b),  or 
seeking  a  weiiver  or  modification  under 
§  362.18(e)  or  §  362.18(g)(3)  of  this 
chapter,  or  for  notices  which  are  not 
processed  pursuant  to  the  expedited 
processing  procedures,  the  FDIC  will 
provide  the  insured  bank  with  written 
notification  of  the  final  action  as  soon 
as  the  decision  is  rendered.  *   *   * 

4.  In  §  303.141.  paragraph  (b)(l)(ii)  is 
revised  to  read  as  follows: 

i  303.1 41    RHng  procedures. 

***** 

(b)*  *  • 

(D*  •  • 

(ii)  The  amount  of  the  association's 
existing  or  proposed  direct  or  indirect 
investment  in  the  activity  as  well  as 
calculations  sufficient  to  indicate 
compliance  with  any  specific  capital 
ratio  or  investment  percentage 
limitation  detciiled  in  subpart  C  or  D  of 
part  362  of  this  chapter; 
***** 

5.  hi  §  303.142,  the  first  sentence  of 
paragraph  (a),  the  first  sentence  of 
paragraph  (b),  and  the  first  sentence  of 
paragraph  (c)  are  revised  to  read  as 
follows: 

1303.142    Processing. 

(a)  Expedited  processing.  A  notice 
filed  by  an  insured  state  savings 
association  seeking  to  commence  or 
continue  an  activity  under 
§362.11(b)(2)(ii)  of  this  chapter  will  be 
acknowledged  in  writing  by  the  FDIC 
and  wiU  receive  expedited  processing, 
unless  the  applicant  is  notified  in 
writing  to  the  contrary  and  provided  a 
basis  for  that  decision.  *  *  * 

(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  frvm  expedited  processing.  For 
an  application  filed  by  an  insured  state 
savings  association  seeking  to 
commence  or  continue  an  activity  under 
§362.11(a)(2)(ii).  §362.1l(b)(2)(i).  or 

§  362.12(b)(1)  of  Uiis  chapter  or  for 
notices  which  are  not  processed 
pursuant  to  the  expedited  processing 
procedures,  the  FDIC  will  provide  the 
insured  state  savings  association  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered.  *  *  * 


(c)  Notices  of  activities  in  excess  of  an 
amount  permissible  for  a  federal  savings 
association;  subsidiary  notices.  Receipt 
of  a  notice  filed  by  an  insured  savings 
association  as  required  by  §  362.11(b)(3) 
or  §  362.15  of  this  chapter  will  be 
acknowledged  in  writing  by  the 
appropriate  regional  director 
(DOS).  *  *  * 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

6.  The  authority  citation  for  part  337 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4),  375b.  1816, 
1818(a),  1818(b).  1819.  1820(d)(10).  1821(f). 
1828(j)(2).  1831.  183lf-l. 

§337.4    [Removed  and  Reserved] 

7.  Section  337.4  is  removed  and 
reserved. 

PART  362-ACTIVrnES  OF  INSURED 
STATE  BANKS  AND  INSURED 
SAVINGS  ASSOaATK>NS 

8.  The  authority  citation  for  part  362 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1816.  1818. 
1819(a)(Tenth).  1828(j).  1828(in}.  1828a. 
1831a.  1831e.  1831w.  1843(1). 

9.  In  §  362.1,  paragraph  (c)  is  revised 
to  read  as  follows: 

§362.1    Purpose  and  scope. 

***** 

(c)  A  subsidiary  of  an  insured  state 
bank  may  not  engage  in  real  estate 
investment  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank  unless  the  bank  does  so 
through  a  subsidiary  of  which  the  bank 
is  a  majority  owner,  is  in  compliance 
with  applicable  capital  standards,  and 
the  FDIC  has  determined  that  the 
activity  poses  no  significant  risk  to  the 
appropriate  deposit  insurance  fund. 
This  subpart  provides  standards  for 
majority-owned  subsidiaries  of  insured 
state  bainks  engaging  in  real  estate 
investment  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank. 


10.  In  §  362.2,  paragraph  (r)  is  revised 
to  read  as  follows: 

§382.2    Oeflnltions. 


(r)  Subsidiary  means  any  company 
that  is  owned  or  controlled  directiy  or 
indirectiy  by  one  or  more  insured 
depository  institutions. 

*        *        *        *        *    ' 

11.  In  §  362.4,  paragraphs  (b)(5)(ii) 
introductory  text  and  (c)(2)(vi)  are 
revised  to  read  as  follows: 


§  362.4    Sulwidiaries  of  insured  State 
banks. 


(b)*  *  * 

(5)*   *   * 

(ii)  Securities  activities.  Engage  in  the 
public  sale,  distribution  or  imderwriting 
of  securities  that  are  not  permissible  for 
a  national  bank  under  section  16  of  the 
Banking  Act  of  1933  (12  U.S.C.  24 
Seventh),  provided  that  the  insured 
state  nonmember  bank  lawfully 
controlled  or  acquired  the  subsidiary 
and  had  an  approved  notice  or  order 
from  the  FDIC  prior  to  November  12, 
1999  and  provided  that  the  following 
additional  conditions  are,  and  continue 
to  be,  met: 
***** 

(c)*  *  * 
(2)*    •    * 

(vi)  Has  a  majority  of  its  board  of 
directors  who  are  neither  directors  nor 
executive  officers  of  the  state-chartered 
depository  institution; 

***** 

§362.5    [Amended] 

13.  In  §  362.5,  paragraphs  (b)(1), 
(b)(2),  and  (b)(3)  are  removed  and 
reserved. 

14.  Section  362.6  is  revised  to  read  as 
follows: 

§  362.6    Purpose  and  scope. 

This  subpart,  along  with  the  notice 
and  application  procedures  in  subpart  G 
of  part  303  of  this  chapter  apply  to 
certain  banking  practices  that  may  have 
adverse  effects  on  the  safety  and 
soundness  of  insured  state  nonmember 
banks.  This  subpart  contains  the 
required  prudential  separations  between 
certain  securities  imderwriting  affiliates 
and  insured  state  nonmember  banks. 
The  standards  only  will  apply  to 
affiliates  of  instired  state  nonmember 
banks  that  are  not  controlled  by  an 
entity  that  is  supervised  by  a  federal 
banking  agency. 

15.  In  §  362.7,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§362.7    Definitions. 

(a)  Affiliate  has  the  same  meaning 
contained  in  section  3  of  the  Federal 
Deposit  hisurance  Act  (12  U.S.C.  1813). 

(b)  Activity,  company,  control,  equity 
security,  insured  state  nonmember 
bank,  security  and  subsidiary  have  the 
same  meaning  as  provided  in  subpart  A 
of  this  part. 

16.  Section  362.8  is  revised  to  read  as 
follows: 


• 
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§  362.8    Restrictions  on  activities  of 
insured  state  nonmember  banlcs  affiiiated 
with  certain  securities  companies. 

(a)  The  FDIC  has  found  tiiat  an 
unrestricted  affiliation  between  an 
insured  state  nonmember  bank  and 
certain  companies  may  have  adverse 
effects  on  the  safety  and  soundness  of 
insured  state  nonmember  banks. 

(b)  An  insured  state  nonmember  bank 
is  prohibited  from  becoming  or 
remaining  affiliated  with  any  securities 
underwriting  affiliate  company  that 
directly  engages  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes,  or  other 
seciirities  activity,  of  a  type  not 
permissible  for  a  national  bank  directiy, 
imless  the  company  is  controlled  by  an 
entity  that  is  supervised  by  a  federal 
banldng  agency  or  the  state  nonmember 
bank  submits  an  appUcation  in 
compliance  with  §  303.121  of  this 
chapter  and  the  FDIC  grants  its  consent 
under  the  procedure  in  §  303.122(b)  of 
this  chapter,  or  the  state  nonmember 
bank  and  the  securities  underwriting 
affiliate  company  comply  with  the 
following  requirements: 

(1)  The  securities  business  of  the 
affiliate  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  bank,  provided  that 
this  requirement  shall  not  be  construed 
to  proldbit  the  bank  and  its  affiliate 
bom  sharing  the  same  facility  if  the  area 
where  the  affiliate  conducts  retail  sales 
activity  with  the  public  is  physically 
distinct  from  the  routine  deposit  taking 
area  of  the  bank: 

(2)  The  affiliate  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  affiliate  that  the  affiliate  is  a  separate 
organization  from  the  bank  and  the 
state-chartered  depository  institution  is 
not  responsible  for  and  does  not 
guarantee  the  obligations  of  the  affiliate; 

(3)  The  bank  adopts  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  its  participation 
in  financing  transactions  imderwritten 
by  an  imderwriting  affiliate; 

(4)  The  bank  does  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  an  affiliate 
unless  it  notifies  the  customer  that  the 
entity  underwriting,  making  a  market, 
distributing  or  dealing  in  the  securities 
is  an  affiliate  of  the  bank;  and 

(5)  The  bank  complies  with  the 
investment  and  transaction  limitations 
in  sections  23A  and  23B  of  the  Federal 
Reserve  Act  (12  U.S.C.  371c  and  371c- 
1)  with  respect  to  the  affiliate. 

17.  In  §  362.10.  paragraph  (a)  is 
revised  to  read  as  follows: 


\ 


§362.10    Definitions. 

***** 

(a)  Affiliate  has  the  same  meaning  as 
provided  in  subpart  B  of  thi^  part. 

***** 

18.  hi  §  362.12,  paragraphs  (b)(2)(i) 
and  (b)(4)  are  removed  and  reserved,  the 
paragraph  (c)  heading  "Investments  and 
transaction  limits."  is  italicized,  and 
paragraph  (b)(1)  is  amended  by  adding 

a  new  sentence  at  the  end  to  read  as 
follows: 

§362.12    Service  corporations  of  insured 
State  savings  associations. 

***** 

(b)  *  *  * 

(1)  *  *  *  The  activities  covered  by 
this  paragraph  may  include,  but  are  not 
limited  to,  acquiring  and  retaining 
equity  securities  of  a  company  engaged 
in  the  public  sale  distribution  or 
underwriting  of  securities. 
***** 

19.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Rnanclal  Subsidiaries  of 
insurvd  State  Nonmrnnber  Banks 

Sec. 

362.16  Purpose  and  scope. 

362.17  Definitions. 

362.18  Financial  subsidiaries  of  insured 
state  nonmember  banks. 

Subpart  E— Financial  Subsidiaries  of 
insured  State  Nonmennber  Banlcs 

§  362.1 6    Purpose  and  scope. 

(a)  This  subpart,  along  with  the  notice 
and  application  procedures  in  subpart  G 
of  part  303  of  this  chapter,  implements 
section  46  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831w)  and 
requires  that  an  insured  state 
nonmember  bank  certify  certain  facts 
and  file  a  notice  with  the  FDIC  before 
the  insured  state  nonmember  bank  may 
control  or  hold  an  interest  in  a  financial 
subsidiary  under  section  46(a)  of  the 
Federal  Deposit  Insurance  Act.  This 
subpart  also  implements  the  statutory 
Community  Reinvestment  Act  (CRA)  (12 
U.S.C.  2901  et  seq.)  requirement  set 
forth  in  subsection  (4)(1)(2)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843{1)(2)),  which  is  applicable  to  state 
nonmember  banks  that  commence  new 
activities  through  a  financial  subsidiary 
or  directiy  or  indirectiy  acquire  control 
of  a  company  engaged  in  an  activity 
under  section  46(a). 

(b)  This  subpart  does  not  cover 
activities  conducted  other  than  "as 
principal".  For  purposes  of  this  subpart, 
activities  conducted  other  than  "as 
principal"  are  defined  as  activities 
conducted  as  agent  for  a  customer, 


conducted  in  a  brokerage,  custodial, 
advisory,  or  administrative  capacity,  or 
conducted  as  trustee,  or  in  any 
substantially  similar  capacity.  For 
example,  this  subpart  does  not  cover 
acting  solely  as  agent  for  the  sale  of 
insurance,  securities,  real  estate,  or 
travel  services;  nor  does  it  cover  acting 
as  trustee,  providing  personal  financid 
planning  advice,  or  safekeeping 
services. 

§362.17    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  will  apply: 

(a)  Activity,  company,  control,  insured 
depository  institution,  insured  state 
bank,  insured  state  nonmember  bank 
and  subsidiary  have  the  same  meaning 
as  orovided  in  subpart  A  of  this  part. 

(d)  Affiliate  has  the  same  meaning 
provided  in  subpart  B  of  this  part. 

(c)  Financial  subsidiary  means  any 
company  that  is  controlled  by  one  or 
more  insured  depository  institutions 
other  than: 

(1)  A  subsidiary  that  only  engages  in 
activities  that  the  state  nonmember  bank 
is  permitted  to  engage  in  directiy  and 
that  are  conducted  on  the  same  terms 
and  conditions  that  govern  the  conduct 
of  the  activities  by  the  state  nonmember 
bank;  or 

(2)  A  subsidiary  that  the  state 
nonmember  bank  is  specifically 
authorized  to  control  by  the  express 
terms  of  a  federal  statute  (other  than 
section  46(a)  of  the  Federal  Deposit 
hisurance  Act  (12  U.S.C.  1831w)),  and 
not  by  implication  or  interpretation, 
such  as  the  Bank  Service  Company  Act 
(12  U.S.C.  1861  etseq.). 

(d)  Tangible  equity  and  Tier  2  capital 
have  the  same  meaning  as  set  forth  in 
part  325  of  this  chapter. 

(e)  Well-managea  means: 

(1)  Unless  otherwise  determined  in 
writing  by  the  appropriate  federal 
banking  agency,  die  institution  has 
received  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System  (or  an 
equivalent  rating  under  an  equivalent 
rating  system)  in  connection  with  the 
most  recent  state  or  federal  examination 
or  subsequent  review  of  the  depository 
institution  and  at  least  a  rating  of  2  for 
management,  if  such  a  rating  is  given;  or 

(2)  m  the  case  of  any  depository 
institution  that  has  not  been  examined 
by  its  appropriate  federal  banking 
agency,  die  existence  and  use  of 
managerial  resources  that  the 
appropriate  federal  banking  agency 
determines  are  satisfactory. 

§  362.1 8    Financial  sutMidiaries  of  insured 
state  nonmember  banlcs. 

(a)  "As  principal"  activities.  An 
insured  state  nonmember  bank  may  not 
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obtaic  control  of  or  hold  an  interest  in 
a  financial  subsidiary  that  engages  in 
activities  as  principal  or  conunence  any 
such  new  activity  pursuant  to  section 
46(a)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1831w)  unless  the 
insured  state  nonmember  bank  files  a 
notice  containing  the  information 
required  in  §  303.121(b)  of  this  chapter 
and  certifies  that: 

(1)  The  insured  state  nonmember 
bank  is  well-managed; 

(2)  The  insiu-ed  state  nonmember 
bank  and  all  of  its  insured  depository 
institution  affiliates  are  well-capitalized 
as  defined  in  the  appropriate  capital 
regulation  and  guidance  of  each 
institution's  primary  federal  regulator; 
and 

(3)  The  insured  state  nonmember 
bank  will  deduct  the  aggregate  amoimt 
of  its  outstanding  equity  investment, 
including  retained  earnings,  in  all 
financial  subsidiaries  that  engage  in 
activities  as  principal  piusuant  to 
section  46(a)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831w),  from 
the  bank's  total  assets  and  tangible 
equity  and  deduct  such  investment  from 
its  total  risk-based  capital  (this 
deduction  shall  be  made  equally  from 
Tier  1  and  Tier  2  capital). 

(b)  Community  Reinvestment  Act 
(CRA).  An  insured  state  nonmember 
bank  may  not  commence  any  new 
activity  subject  to  section  46(a)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831w)  or  direcUy  or  indirectly 
acquire  control  of  a  company  engaged  in 
any  such  activity  pursuant  to 

§  362.18(a)(1),  if  the  bank  or  any  of  its 
insured  depository  institution  affiliates 
received  a  CRA  rating  of  less  than 
"satisfactory  record  of  meeting 
commimity  credit  needs"  in  its  most 
recent  CRA  examination. 

(c)  Other  requirements.  An  insured 
state  nonmember  bank  controlling  or 
holding  an  interest  in  a  financial 
subsidiary  under  section  46(a)  of  the 
Federal  Deposit  Insiu^nce  Act  (12 
U.S.C.  1831w)  must  meet  and  continue 
to  meet  the  requirements  set  forth  in 
paragraph  (a)  of  this  section  as  long  as 
the  insiued  state  nonmember  bank 
holds  the  financial  subsidiary  and: 

(1)  Disclose  and  continue  to  disclose 
the  capital  separation  required  in 
paragraph  (a)(3)  in  any  published 
financial  statements; 

(2)  Comply  and  continue  to  comply 
with  sections  23A  and  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c  and 
371C-1)  as  if  the  subsidiary  were  a 
financial  subsidiary  of  a  national  bank; 
and 

(3)  Comply  and  continue  to  comply 
with  the  financial  and  operational 
standards  provided  by  section  5136A(d) 


of  the  Revised  Statutes  of  the  United 
States  (12  U.S.C.  24A(d)),  unless 
otherwise  determined  by  the  FDIC. 
(d)  Securities  underwriting.  If  the 
financial  subsidiary  of  the  insured  state 
nonmember  bank  will  engage  in  the 
public  sale,  distribution  or  underwriting 
of  stocks,  bonds,  debentures,  notes,  or 
other  securities  activity  of  a  type 
permissible  for  a  national  bank  only 
through  a  financial  subsidiary,  then  the 
state  nonmember  bank  and  the  financial 
subsidiary  also  must  comply  and 
continue  to  comply  with  the  following 
additional  requirements: 

(1)  The  securities  business  of  the 
financial  subsidiary  must  be  physically 
separate  and  distinct  in  its  operations 
from  the  operations  of  the  bank, 
provided  that  this  requirement  shall  not 
be  construed  to  prohibit  the  bank  and  its 
financial  subsidiary  from  sharing  the 
same  facility  if  the  area  where  the 
financial  subsidiary  conducts  securities 
business  with  the  public  is  physically 
distinct  bom  the  routine  deposit  taking 
area  of  the  bank; 

(2)  The  financial  subsidiary  must 
conduct  its  securities  business  pursuant 
to  independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  financial 
subsidiary  that  the  financial  subsidiary 
is  a  separate  organization  from  the 
insured  state  nonmember  bank  and  that 
the  insured  state  nonmember  bank  is 
not  responsible  for  and  does  not 
guarantee  the  obligations  of  the 
financial  subsidiary; 

(3)  The  bank  must  adopt  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  its  participation 
in  financing  transactions  underwritten 
by  its  financial  subsidiary;  and 

(4)  The  bank  must  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  its  financial 
subsidiary  unless  the  bank  notifies  the 
customer  that  the  entity  imderwriting, 
making  a  market,  distributing  or  dealing 
in  the  securities  is  a  financial  subsidiary 
of  the  bank. 

(e)  Applications  for  exceptions  to 
certain  requirements.  Any  insured  state 
nonmember  bank  that  is  imable  to 
comply  with  the  well-managed 
requirement  of  §  362.18(a)(1)  and  (c)(1), 
any  state  nonmember  bank  that  has 
appropriate  reasons  for  not  meeting  the 
financial  and  operational  standards 
applicable  to  a  financial  subsidiary  of  a 
national  bank  conducting  the  same 
activities  as  provided  in  §  362.18(c)(3) 
or  any  state  nonmember  bank  and  its 
financial  subsidiary  subject  to  the 
securities  underwriting  activities 
requirements  in  §  362.18(d)  that  is 
imable  to  meet  such  requirements  may 


submit  an  application  in  compliance 
with  §  303.121  of  this  chapter  to  seek  a 
waiver  or  modification  of  such 
requirements  under  the  procedure  in 
§  303.122(b)  of  this  chapter.  The  FDIC 
may  impose  additional  prudential 
safeguards  as  are  necessary  as  a 
condition  of  its  consent. 

(f)  Failure  to  meet  requirements.  (1) 
Notification  by  FDIC.  The  FDIC  will 
notify  the  insured  state  nonmember 
bank  in  writing  and  identify  the  areas  of 
noncompliance,  if: 

(i)  The  FDIC  finds  that  an  insured 
state  nonmember  bank  or  any  of  its 
insured  depository  institution  affiliates 
is  not  in  compliance  with  the  CRA 
requirement  of  §  362.18(b)  at  the  time 
any  new  activity  is  commenced  or 
control  of  the  financial  subsidiary  is 
acquired; 

(ii)  The  FDIC  finds  that  Uie  facts  to 
which  an  insured  state  nonmember 
bank  certified  under  §  362.18(a)  are  not 
accurate  in  whole  or  in  part;  or 

(iii)  The  FDIC  finds  that  the  insured 
state  nonmember  bank  or  any  of  its 
insured  depository  institution  affiliates 
or  the  financial  subsidiary  fails  to  meet 
or  continue  to  comply  with  the 
requirements  of  §  362.18(c)  and  (d),  if 
applicable,  and  the  FDIC  has  not 
granted  an  exception  under  the 
procedures  set  forth  in  §  362.18(e)  and 
in  §  303.122(b)  of  this  chapter. 

(2)  Notification  by  state  nonmember 
bank.  An  insured  state  nonmember  bank 
that  controls  or  holds  an  interest  in  a 
financial  subsidiary  must  promptly 
notify  the  FDIC  if  the  bank  becomes 
aware  that  any  depository  institution 
affiliate  of  the  bank  has  ceased  to  be 
well-capitalized. 

(3)  Subsequent  action  by  FDIC.  The 
FDIC  may  take  any  appropriate  action  or 
impose  any  limitations,  including 
requiring  that  the  insured  state 
nonmember  bank  to  divest  control  of 
any  such  financial  subsidiary,  on  the 
conduct  or  activities  of  the  insured  state 
nonmember  bank  or  any  financial 
subsidiary  of  the  insured  state  bank  that 
fails  to: 

(i)  Meet  the  requirements  listed  in 
§  362.18(a)  and  (b)  at  the  time  that  any 
new  section  46  activity  is  commenced 
or  control  of  a  financial  subsidiary  is 
acquired  by  an  insiu^  state 
nonmember  bank;  or 

(ii)  Meet  and  continue  to  meet  the 
requirements  listed  in  §  362.18(c)  and 
(d),  as  applicable. 

(g)  Coordination  with  section  24  of  the 
Federal  Deposit  Insurance  Act.  (1) 
Continuing  authority  under  section  24. 
Notwitiistanding  §  362.18(a)  through  (f), 
an  insured  state  bank  may  retain  its 
interest  in  any  subsidiary: 
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(i)  That  was  conducting  a  financial 
activity  with  authorization  in 
accordance  with  section  24  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831a)  and  the  applicable 
implementing  regulation  found  in 
subpart  A  of  this  part  362  before  the 
date  on  which  any  such  activity  became 
for  the  first  time  permissible  for  a 
financial  subsidiary  of  a  national  bank; 
and 

(ii)  Which  insured  state  nonmember 
bank  and  its  subsidiary  continue  to  meet 
the  conditions  and  restrictions  of  the 
section  24  order  or  regulation  approving 
the  activity  as  well  as  other  applicable 
law. 

(2)  Continuing  authority  under  section 
24(f)  of  the  Federal  Deposit  Insurance 
Act.  Notwithstanding  §  362.18(a) 
through  (f),  an  insured  state  bank  with 
authority  under  section  24(f)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831a(f))  to  hold  equify  seciuities 
may  continue  to  establish  new 
subsidiaries  to  engage  in  that 
investment  activity. 

(3)  Relief  from  conditions.  Any  state 
nonmember  bank  that  meets  the 
requirements  of  paragraph  (g)(1)  of  this 
section  or  that  is  subject  to  section  46(b) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831w(b))  may  submit  an 
application  in  compliance  with 

§  303.121  of  this  chapter  and  seek  the 
consent  of  the  FDIC  under  the 
procedure  in  §  303.122(b)  of  this  chapter 
for  modification  of  any  conditions  or 
restrictions  the  FDIC  previously 
imposed  in  connection  with  a  section  24 
order  or  regulation  approving  the 
activity. 

(4)  New  financial  subsidiaries. 
Notwithstanding  subpart  A  of  this  part 
362,  an  insured  state  bank  may  not,  on 
or  after  November  12,  1999,  acquire 
control  of,  or  acquire  an  interest  in,  a 
financial  subsidiary  that  engages  in 
activities  as  principal  or  commences 
any  new  activity  under  section  46(a)  of 
the  Federal  Deposit  Insiu-ance  Act  (12 
U.S.C.  1831w)  other  than  as  provided  in 
this  section. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  D.C.  this  21st  day  of 
December,  2000. 

Federal  Deposit  Insurance  Coporation. 

James  D.  LaPierre, 

Deputy  Executive  Secretary. 

[FR  Doc.  01-175  Filed  1-4-^1;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-MM-214-AD;  Amendment 
39-12064;  AD  2000-26-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A310 
series  airplanes,  that  requires  repetitive 
detailed  visual  inspections  to  detect 
cracks  propagating  from  the  fastener 
holes  that  attach  the  left-and  right-hand 
pick-up  angles  at  frame  40  to  the  wing 
lower  skin  and  fuselage  panel,  and 
corrective  actions,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structiual 
integrity  of  the  airplane  due  to  fatigue 
damage  and  consequent  cracking  of  the 
pick-up  angles  at  frame  40.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  February  9,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  9, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rood  Point 
Maiu-ice  BeUonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A310  series  airplanes  was  published  in 
the  Federal  Register  on  October  25, 
2000  (65  FR  63817).  That  action 
proposed  to  require  repetitive  detailed 
visual  inspections  to  detect  cracks 


propagating  from  the  fastener  holes  that 
attach  the  left-  and  right-hand  pick-up 
angles  at  frame  40  to  the  wing  lower 
skin  and  fuselage  panel,  and  corrective 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  47  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $5,640,  or  $120  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figiu%  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  jiilemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-14    Airbus  Industrie:  Amendment 
39-12064.  Docket  20OO-NM-214-AD. 

Applicability:  All  Model  A310  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  airplane  due  to  fotigue  damage  and 
consequent  cracking  of  the  pick-up  angles  at 
firame  40,  accomplish  the  following: 

Inspections  and  Corrective  Actions 

(a)  Perform  a  detailed  visual  inspection  to 
detect  cracks  propagating  from  the  fastener 
holes  that  attach  the  left-  and  right-hand 
pick-up  angles  at  frame  40  to  the  wing  lower 
skin  and  fuselage  panel,  at  the  time  specified 
in  paragraph  (b),  (c),  (d),  (e)  or  (f)  of  this  AD, 
as  applicable.  Perform  the  actions  in 
accordance  with  Figure  2,  Sheet  1,  "Synoptic 
Chart,"  of  Airbus  Service  Bulletin  A310- 
53A2111.  Revision  01.  dated  June  21,  2000. 

(1)  If  no  cracking  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 


AD,  repeat  the  detailed  visual  inspection 
thereafter  at  the  interval  specified  in 
paragraph  (a)(l)(i)  or  (a)(l)(ii)  of  this  AD,  as 
applicable. 

(i)  For  Model  A3t0-200  series  airplanes: 
Except  as  provided  by  paragraph  (d)  of  this 
AD,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1,000  flight  cycles  or 
2,600  flight  hours,  whichever  occurs  first. 

(ii)  For  Model  A310-300  series  airplanes: 
Except  as  provided  by  paragraph  (d)  of  this 
AD,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  850  flight  cycles  or 
2,800  flight  hours,  whichever  occurs  first. 

(2)  If  any  cracking  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  perform  applicable 
corrective  actions  [including  repair  (drilling 
and  reaming  a  crack  stop  hole  in  the  pick- 
up angle,  performing  a  Rototest  inspection 
euid  repetitive  detailed  visual  inspections  at 
the  time  specified  in  the  service  bulletin,  and 
replacing  the  pick-up  angle  with  a  new  angle 
at  the  time  specified  in  the  service  bulletin); 
or  immediate  replacement  of  any  cracked 
angle  with  a  new  angle).  Perform  the  actions 
and  repetitive  inspections  in  accordance  with 
Figure  2,  Sheet  1,  "Synoptic  Chart,"  of 
Airbus  Service  Bulletin  A310-53A2111, 
Revision  01,  dated  June  21.  2000. 

Note  2:  Accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A310-53A2111.  dated  April  21.  2000.  is 
considered  to  be  acceptable  for  compliance 
with  the  requirements  of  that  paragraph. 

Compliancx  Times 

(b)  For  Mode)  A310-200  series  airplanes: 
Except  as  provided  by  paragraphs  (d),  (e), 
and  (f)  of  this  AD,  perform  the  initial 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  7,900  total 
flight  cycles  or  23,600  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  700  flight  cycles  or  1,200  flight 
hoius  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(c)  For  Model  A310-300  series  airplanes: 
Except  as  provided  by  paragraphs  (d),  (e), 
and  (f)  of  this  AD,  perform  theJnitial 
inspection  required  by  ftaragraph  (a)  of  this 
AD  at  the  later  of  the  times  specified  in 
paragraphs  (c)(1)  emd  (c)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  6,700  total 
flight  cycles  or  24.700  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  700  flight  cycles  or  1,200  flight 
hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(d)  For  airplanes  that  have  accumulated 
more  than  18,000  total  flight  cycles  or  53,000 
total  flight  hours  as  of  the  effective  date  of 
this  AD:  Perform  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD  within 
350  flight  cycles  or  600  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
first.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  350  flight  cycles  or 
600  flight  hours,  whichever  occurs  first. 

(e)  For  airplanes  having  manufacturer's 
serial  number  0162  through  0326  inclusive, 
on  which  Airbus  Service  Bulletin  A310-53- 
2014  has  been  accomplished  prior  to  the 
effective  date  of  this  AD:  The  initial 


inspection  threshold  may  be  counted  from 
the  date  of  accomplishment  of  Airbus  Service 
Bulletin  A310-53-2014. 

(f)  For  airplanes  on  which  a  pick-up  angle 
has  been  replaced:  For  that  pick-up  angle 
only,  the  initial  inspection  threshold  may  be 
counted  from  the  date  of  installation  of  the 
new  pick-up  angle. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Ahemative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A310-53A2111, 
Revision  01,  including  Appendix  1,  dated 
June  21,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  hoxa  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-20&- 
310(B).  dated  June  14,  2000. 

EfiEective  Date 

(j)  This  amendment  becomes  effective  on 
February  9,  2001. 
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Issued  in  Renton,  Washington,  on 
December  22,  2000. 
John  J.  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-28  Filed  1-4-01;  8:45  am] 
BIUJNO  CODE  4«10-1»-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Ooclcet  No.  0&-ASO-35] 

Amandment  of  Class  D  and  Class  E4 
Airspace;  Gainesville,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  position  coordinates 
of  a  final  rule  that  was  published  in  the 
Federal  Register  on  November  13,  2000, 
(65  FR  67624),  Airspace  Docket  No.  00- 
ASO-35.  The  final  rule  amended  Class 
D  and  Class  E4  airspace  at  Gainesville, 
FL. 

EFFECTIVE  DATE:  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wade  T.  Carpenter,  Jr.,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  P.O. 
Box  20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  00-28989, 
Airspace  Docket  No.  OO-ASO-35, 
pubhshed  on  November  13, 2000,  (65 
FR  67624),  amended  Class  D  and  Class 
E4  airspace  at  Gainesville,  FL.  The 
airspace  description  inadvertently 
contained  incorrect  geographic  position 
coordinates  for  the  GATORS  VORTAC. 
This  action  corrects  the  error. 

Correction  to  Final  Rule 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E4  airspace 
area  Gainesville,  FL,  incorporated  by 
reference  at  Sec.  71-1  and  published  in 
the  Federal  Register  on  November  13, 
2000  (65  FR  67624),  is  corrected  as 
follows: 

f71.71    [Corrected] 

***** 

ASO  FL  E4    Gainesville,  FL  (Correctedl 

On  page  67625,  column  2,  line  2  of  the 
GATORS  VORTAC  geographic  position 
description,  correct  the  geographic  position 
coordinates  by  substituting  "(lat.  29°41'11"N, 


long.  82°16'28'W)"  for  "(lat  29°34'20T*4,  long. 
82°21'45"W)". 


Dated:  Issued  in  College  Park,  Georgia,  on 
December  7,  2000. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  01-348  Filed  l-*-01;  8:45  ami 

BILUNG  CODE  4aiO-13-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 
[Public  Notice  3532] 
RIN  1400-AA48 

Bureau  of  Consular  Affairs;  Visas: 
Aliens  Ineligible  to  Transit  Without 
Visas  (TWOV) 

AGENCY:  Bureau  of  Consular  Affairs, 

Department  of  State. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  Section  212(d)(4)(A)  of  the 
Immigration  and  Nationality  Act  (INA) 
permits  the  Secretary  of  State,  acting 
jointly  with  the  Attorney  General,  to 
waive  the  visa  and  passport  requirement 
of  INA  212(a)(7)(B)  for  certain  aliens  in 
direct  transit  through  the  United  States. 
This  waiver  allows  an  alien  to  transit 
the  United  States  without  a  passport 
and  visa  provided  the  alien  is  traveling 
on  a  carrier  signatory  to  an  agreement 
with  the  Immigration  and  Naturalization 
Service  (INS)  in  accordance  with  INA 
233(c)  and  bears  documentation 
establishing  identity  and  nationality 
which  permits  the  alien's  entry  into 
another  country.  This  rule  sets  forth  a 
new  list  of  coimtries  that  are  ineligible 
to  transit  without  visa  (TWOV). 
DATES:  Effective  Date:  This  interim  rule 
is  effective  February  5,  2001. 

Comment  Date:  Interested  persons 
should  submit  comments  on  or  before 
March  6,  2001. 

ADDRESSES:  Submit  comments,  in 
duplicate,  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Office,  Room 
L603-C,  SA-1,  Department  of  State, 
Washington,  DC  20520-0106,  (202)  663- 
1204;  or  e-mail:  odomhe@state.gov. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Authority  for  Allowing  or 
Prohibiting  Transit  Without  Visa? 

Section  212(d)(4)(C)  of  the 
Immigration  and  Nationality  Act  (INA) 


provides  the  authority  for  the  Secretary 
of  State,  acting  jointly  with  the  Attorney 
General,  to  waive  the  passport  and/or 
visa  requirement  for  a  nonimmigrant 
who  is  in  immediate  and  continuous 
transit  through  the  United  States  and  is 
using  a  carrier  that  has  entered  into  a 
Transit  Without  Visa  (TWOV) 
Agreement  as  provided  in  INA  233(c) 

Who  Determines  Which  Countries  Can 
Transit  Without  a  Visa? 

Since  TWOV  does  not  involve  the 
issuance  of  a  visa,  the  Department's  role 
in  the  day-to-day  administration  of  the 
TWOV  program  is  minimal.  Therefore, 
the  Department's  regulation  at  22  CFR 
41.2(i),  for  the  most  part,  is  merely  a 
restatement  of  the  INS  regulation  on  the 
same  subject.  The  Department  does 
become  involved,  however,  in  the 
designation  of  those  countries  whose 
citizens  are  ineligible  to  utilize  the 
TWOV.  The  current  regulation  provides 
a  list  of  ineligible  coimtries. 

Interim  Rule 

How  Will  the  Department  of  State 
Amend  its  Regulations? 

This  rule,  and  the  INS  rule  published 
elsewhere  in  this  issue,  amends  the  list 
of  coimtries  which  the  Department  and 
the  INS  have  determined  are  not  eligible 
for  this  transit  without  visa  (TWOV) 
program. 

The  Department  has  also  dropped 
from  the  regulation  the  list  of  countries 
whose  citizens  were  eligible  to  TWOV 
solely  on  the  basis  of  reciprocity.  A 
separate  list  of  such  countries  is  no 
longer  deemed  necessary  and  thus  will 
no  longer  be  maintained.  Rather  a  single 
list  of  countries  whose  citizens  have 
been  denied  TWOV  privileges  will  be 
published. 

The  Department  is  also  amending  the 
reference  to  "INA  238(d)"  to  read  "INA 
233". 

Which  Countries  Will  Benefit  From  This 
Amendment? 

Due  to  the  breakup  of  the  former 
Soviet  Union,  citizens  of  Armenia, 
Azerbaijan,  Georgia,  Kazakhstan. 
Kyrgyzstan,  Moldova.  Tajikistan, 
Tiu-kmenistan,  Ukraine,  and  Uzbekistan 
are  now  eligible  to  TWOV.  Because  of 
the  democratization  of  the  former 
Warsaw  Pact  countries,  citizens  of 
Albania,  Bulgaria,  the  Czech  Republic, 
Estonia,  Himgary,  Latvia,  Lithuania. 
Poland,  Romania  and  Slovakia  may  also 
TWOV.  The  TWOV  privilege  is  also 
extended  to  citizens  of  Croatia,  the 
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Former  Yugoslav  Republic  of 
Macedonia  and  Slovenia,  formerly  part 
of  the  Socialist  Federal  Republic  of 
Yugoslavia. 

Which  Countries  Are  Added  to  the  List 
of  Countries  Whose  Citizens  Cannot 
TWOV? 

The  nde  adds  Angola,  Belarus, 
Burma,  Burundi,  Central  African 
Republic,  People's  Republic  of  China, 
Congo  (Brazzaville),  Nigeria,  Russia, 
Sierra  Leone,  Somalia  and  Sudan  to  the 
list  of  countries  whose  citizens  caimot 
TWOV. 

What  Criteria  Is  Used  To  Determine 
Ineligibility  to  TWOV? 

In  determining  which  countries  may 
or  may  not  TWOV,  the  Department  (in 
conjunction  with  the  INS)  takes  into 
consideration  such  things  as: 

(1)  Abuse  of  the  TWOV  privilege; 

(2)  Nonimmigrant  visa  refusal  rates; 

(3)  The  stability  of  the  country; 

(4)  Whether  citizens  of  the  coimtry  are 
linked  to  terrorist  activity,  narcotics 
trafficking;  or  international  criminal 
activity; 

(5)  Any  Presidential  proclamation 
restricting  the  entry  of  the  coimtry's 
citizens;  and 

(6)  Security  concerns. 

Based  on  a  review  of  these  and  other 
relevant  factors,  the  Department  and  the 
INS  will  determine  the  countries  whose 
citizens  will  not  be  eligible  to  TWOV. 
The  agencies  will  periodically  review 
the  list  to  determine  whether  countries 
should  be  added  or  removed. 

AdminlstratiTe  Procedure  Act 

The  Department  is  implementing  this 
rule  as  an  interim  rule,  with  a  60-day 
provisions  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  found  at  5  U.S.C.  553(b)(B) 
and  553(d)(3).  The  Department 
considers  this  rule  to  be  beneficial  to  the 
general  public  since  it  extends  the 
TWOV  privilege  to  citizens  of  several 
additional  countries.  In  addition,  this 
rule  grants  and  recognizes  an  exemption 
or  relief  from  restrictions  within  the 
scope  of  5  U.S.C.  5553(d)(1).  The 
Department  finds  it  necessary  to 
implement  this  ride  effective 
immediately  to  minimize  abuse  of  the 
TWOV  privilege. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.SiC.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule,  to  be  a  "significant 
regidatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  under  section  6(a)(3)(A). 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements.  The  information 
collection  requirement  (Form  OF-156) 
contained  by  reference  in  this  rule  was 
previously  approved  for  use  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Noninunigrants,  Passports  and 
visas. 


In  view  of  the  foregoing,  the 
Department  amends  22  CFR  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  8  U.S.C.  1104:  Pub.  L.  105-277, 
112  Stat.  2681  et.  seq. 

2.  Section  41.2  is  amended  by  revising 
paragraph  (i)  to  read  as  follows: 

§  41 .2    Watver  by  Secretary  of  State  and 
Attorney  General  of  passport  and/or  visa 
requirements  for  certain  categories  of 
nonimmigrants. 

***** 

(i)  Aliens  in  immediate  transit  without 
visa  (TWOV).  (1)  An  alien  in  immediate 
and  continuous  transit  through  the 
United  States  is  not  required  to  be  in 
possession  of  a  passport  or  visa  if: 

(i)  The  carrier  transporting  the  alien 
has  si^ed  an  agreement  with  the 
Immigration  and  Naturalization  Service 
(INS)  pursuant  to  the  provisions  of  INA 
233(c);  and 

(ii)  The  alien  is  en  route  to  a  specified 
foreign  country;  and 

(iiij  The  alien  possesses 
documentation  establishing  identity, 
nationality,  and  the  ability  to  enter  a 
country  other  than  the  United  States. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (i)(l)  of  this  section,  this 
waiver  is  not  available  to  an  alien  who 
is  a  citizen  of:  Afghanistan,  Angola, 
Bangladesh,  Belarus,  Bosnia- 
Herzegovina,  Burma,  Burundi,  Central 
African  Republic,  People's  Republic  of 
China,  Congo  (Brazzaville),  India,  Iran, 
Iraq,  Libya,  Nigeria,  North  Korea, 
Pakistan,  Russia,  Serbia,  Sierra  Leone, 
Somalia,  Sri  Lanka,  Sudan. 

Dated:  Septemtwr  15,  2000. 
Maura  Harty, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 
IFR  Doc.  01-356  Filed  1-4-01;  8:45  am] 

BILUNG  COOE  4710-06-f 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

rTD8926] 

RIN1545-AX62 

Prevention  of  Abuse  of  Charitable 
Remainder  Trusts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKW:  Final  regulations. 

SUMMARY:  This  document  finalizes 
regulations  that  modify  the  application 
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of  the  rules  governing  the  character  of 
certain  distributions  bom  a  charitable 
remainder  trust.  These  regulations  are 
necessary  to  prevent  taxpayers  from 
using  charitable  remainder  trusts  to 
achieve  inappropriate  tax  avoidance. 
The  regulations  affect  charitable 
remainder  trusts  described  in  section 
664  and  certain  beneficiaries  of  those 
trusts. 

EFFECTIVE  DATES:  These  regidations  are 
effective  January  5,  2001.  For  dates  of 
applicability  of  these  regulations,  see 
§§  1.643{a)-8(d),  1.664-2(a)(l)(i)(e),  and 
1.664-3(a)(l)(i)(/). 

FOR  FURTHER  INFORMATION  CONTACT. 
Catherine  Moore  (202)  622-3070. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  18, 1999,  proposed 
regulations  (REG-1 161 25-99)  to  amend 
§§  1.643(a)-8  and  1.664-1  of  the  Income 
Tax  Regulations  (26  CFR  Part  1)  were 
published  in  the  Federal  Register  (64 
FR  56718).  Several  written  comments 
were  received  in  response  to  the  notice 
of  proposed  rulemaking,  and  a  public 
hearing  was  held  on  February  9,  2000. 
Alter  considering  all  the  comments,  the 
proposed  regulations  under  sections  643 
and  664  are  adopted  as  revised  by  this 
Treasury  decision.  The  comments 
received  and  the  revisions  made  are 
discussed  below. 

Explanation  of  Provisions  and 
Summary  of  Comments 

/.  General  Background 

The  proposed  regidations  were  issued 
in  response  to  certain  abusive 
transactions  that  attempt  to  use  a 
section  664  charitable  remainder  trust  to 
convert  appreciated  assets  into  cash 
while  avoiding  tax  on  the  gain  from  the 
disposition  of  the  assets.  In  these 
abusive  transactions,  a  taxpayer 
typically  contributes  highly  appreciated 
assets  to  a  charitable  remainder  trust 
having  a  relatively  short  term  and  a 
relatively  high  payout  rate.  Rather  than 
sell  the  assets  to  obtain  cash  to  pay  the 
annuity  or  unitrust  amount  to  the 
beneficiary,  the  trustee  borrows  money, 
enters  into  a  forward  sale  of  the  assets, 
or  engages  in  some  similar  transaction. 
The  borrowing,  forward  sale,  or  other 
similar  transaction  does  not  result  in 
current  income  to  the  trust;  thus,  the 
parties  attempt  to  characterize  the 
distribution  of  cash  to  the  beneficiary  as 
a  tax-free  return  of  corpus  under  section 
664(b)(4).  The  proposed  regulations 
provide  that,  in  this  situation,  the  trust 
shall  be  treated  as  having  sold  a  pro  rata 
portion  of  the  trust  assets. 


//.  Public  Comments 

One  commentator  argued  that  the 
transactions  targeted  by  the  regidations 
are  not  abusive  because  they  comply 
with  the  statutory  changes  made  to 
section  664  by  the  Taxpayer  Relief  Act 
of  1997  (1997  Act),  Public  Law  105-34, 
111  Stat.  788  (1997).  Those  statutory 
changes  require  that  the  annual  payout 
rate  to  noncharitable  beneficiaries  not 
exceed  50  percent  of  the  value  of  the 
property  contributed  to  the  charitable 
remainder  trust  and  that  the  actuarial 
value  of  the  charity's  remainder  interest 
be  not  less  than  10  percent  of  the  value 
of  such  property.  Although  the 
charitable  remainder  trusts  involved  in 
transactions  targeted  by  the  proposed 
regulations  are  drafted  to  comply  with 
these  statutory  changes,  the  transactions 
result  in  the  same  kind  of  abuse  that 
Congress  was  concerned  about  in  the 
1997  Act.  It  does  not  follow  that  because 
Congress  did  not  anticipate  in  1997  this 
latest  abuse  that  Congress  intended  to 
allow  it. 

In  the  legislative  history  to  the  1997 
Act,  Congress  labeled  the  accelerated 
charitable  remainder  trusts  it  was 
targeting  as  "abusive  and  *   *   * 
inconsistent  with  the  purpose  of  the 
charitable  remainder  trust  rules."  S. 
Rep.  No.  33, 105th  Cong.,  1st  Sess.  201 
(1997).  Congress  noted  the  efforts  of  the 
Treasury  Department  and  the  IRS  to 
combat  abuse  in  the  area  through 
issuing  proposed  regulations  in  1997, 
stating: 

The  Committee  intends  that  the  provision 
of  the  Committee  bill  does  not  limit  or  alter 
the  validity  of  regulations  proposed  by  the 
Treasury  Department  on  April  18. 1997,  or 
the  Treasury  Department's  authority  to 
address  this  or  other  abuses  of  the  rules 
governing  the  taxation  of  charitable 
remainder  trusts  or  their  beneficiaries. 

S.  Rep.  No.  33  at  201.  Thus,  Congress 
has  neither  prohibited  nor  discouraged 
further  regulatory  activity  in  the 
charitable  remainder  trust  area.  To  the 
contrary,  based  on  the  legislative  history 
to  the  1997  Act,  Congress  intended  the 
Treasury  Department  to  continue  to  take 
all  necessary  action  to  prevent  abuses  in 
this  area. 

Several  commentators  questioned  the 
authority  to  issue  the  regulations  under 
section  643(a)(7).  Two  commentators 
maintained  that  the  proposed 
regulations  overstep  the  bounds  of 
administrative  rulemaking  in  that 
section  643(a)(7)  was  enacted  along  with 
the  foreign  trust  provisions  of  the  Small 
Business  Job  Protection  Act  of  1996 
(SBJP  Act),  Public  Law  104-88,  110  Stat. 
1755  (1996),  and  therefore  applies  only 
to  foreign  trusts.  One  commentator, 
citing  the.introductory  clause  of  section 


664(a),  "(nlotwithstanding  any  other 
provision  of  this  subchapter,"  argued 
that  the  Treasury  Department  and  the 
IRS  are  prohibited  from  applying 
section  643(a)(7)  to  charitable  remainder 
trusts.  Some  commentators  maintained 
that  section  643(a)(7)  does  not  authorize 
the  promulgation  of  regidations 
imposing  a  deemed  sale  where  no  actual 
sale  has  occurred.  These  commentators 
implied  that  regulatory  authority  under 
section  643(a)(7)  should  be  limited  to 
the  concept  of  distributable  net  income 
(DNI).  The  Treasury  Department  and  the 
IRS  disagree  with  these  views. 

Although  die  SBJP  Act  included 
dramatic  changes  in  the  foreign  trust 
area,  the  trust  anti-abuse  rule  was  not 
limited  to  foreign  trusts  and  in  fact 
contains  no  reference  to  foreign  trusts. 
Furthermore,  the  Treasury  Department 
and  the  IRS  believe  that  Congress  put 
the  anti-abuse  rule  in  section  643 
because  that  section  contains  the  rules 
applicable  to  all  of  Part  1  of  Subchapter 
J  of  the  Internal  Revenue  Code.  Section 
643(a)(7)  gives  the  Secretary  of  the 
Treasury  the  authority  to  "prescribe 
such  regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  part,  including  regulations  to 
prevent  avoidance  of  such  purposes" 
(emphasis  added).  "Part"  in  this  context 
refers  to  Part  1  of  Subchapter  J  and 
encompasses  sections  641  through  685, 
including  section  664  governing 
charitable  remainder  trusts.  The 
legislative  history  to  the  SBJP  Act 
clarifies  that  the  anti-abuse  rule  is  not 
limited  to  foreign  trusts  or  the  DNI 
rules.  The  House  Conference  Report 
states: 

(The  rule]  authorizes  the  Secretary  of  the 
Treasury  to  issue  regulations,  on  or  after  the 
date  of  enactment,  that  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of  the 
rules  applicable  to  estates,  trusts,  and 
beneficiaries,  including  regulations  to 
prevent  the  avoidance  of  those  purposes. 

H.R.  Conf.  Rep.  No.  737, 104th  Cong.,  2d 
Sess.  335  (1996). 

In  addition,  the  plain  language  of 
section  664(a)  does  not  prohibit  the 
promulgation  of  regulations  that  apply 
section  643(a)(7)  to  abusive  charitable 
remainder  trust  transactions.  Section 
664(a)  states  in  full: 

Notwithstanding  any  other  provision  of 
this  subchapter,  the  provisions  of  this  section 
shall,  in  accordance  with  r^ulations 
prescribed  by  the  Secretary,  apply  in  the  case 
of  a  charitable  remainder  annuity  trust  and 
a  charitable  remainder  unitrust.  , 

This  language  provides  that  the 
provisions  of  section  664  apply  in  the 
case  of  a  charitable  remainder  annuity 
trust  and  charitable  remainder  unitrust. 
The  Treasury  Department  and  the  IRS, 
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however,  do  not  view  this  language  as 
providing  that  no  other  provisions  of 
subchapter  J  can  apply  in  the  case  of 
abusive  charitable  remainder  trust 
transactions.  Applying  these  regulations 
to  abusive  charitable  remainder  trust 
transactions  does  not  conflict  with  or 
override  the  provisions  of  section  664. 
Accordingly,  the  Treasury  Department 
and  the  IRS  believe  that  the  plain 
language  of  section  664(a)  does  not 
prohibit  promulgation  of  these 
regulations. 

After  considering  the  comments 
questioning  the  authority  to  promulgate 
and  finalize  the  proposed  regulations, 
the  Treasury  Department  and  the  IRS 
have  concluded  that  the  regulations  are 
an  appropriate  exercise  of  their 
regulatory  authority  and  are  authorized 
by  the  regulatory  authority  granted  to 
them  under  section  643(a)(7)  and  664(a). 

Another  commentator,  while 
supporting  the  proposed  regulations  in 
general,  suggested  that  the  regulations 
contain  a  more  precise  definition  of  the 
targeted  abuse.  In  response  to  this 
comment,  the  stated  purpose  in 
§  1.643(a)-8(a)  has  been  modified  to 
include  a  specific  reference  to  the  rules 
regarding  the  characterization  of 
distributions  from  charitable  remainder 
trusts  in  the  hands  of  the  recipients. 

That  same  commentator  requested 
clarification  of  whether  a  deemed  sale 
by  a  charitable  remainder  trust  under 
§  1.643(a)-8(b)  would  generate 
imrelated  business  taxable  income 
(UBTI)  within  the  meaning  of  section 
512.  Section  664(c)  provides  that 
whether  a  charitable  remainder  trust  has 
UBTI  for  any  taxable  year,  and  thus  is 
subject  to  tax  for  that  year,  is 
determined  under  the  normal  rules  of 
sections  512,  513,  and  514.  The 
proposed  regulations  do  not  afiiect  this 
general  rule.  However,  an  example  in 
the  final  regulations  clarifies  that,  to  the 
extent  that  a  borrowing  by  a  charitable 
remainder  trust  is  recharacterized  as  a 
deemed  sale  by  the  trust  under 
§  1.643(a)-8fb),  the  borrowing  is  not 
"acquisition  indebtedness"  within  the 
meaning  of  section  514(c). 

Another  commentator  suggested 
eliminating  the  provisions  in  §§  1.664— 
2(a)(l)(i)(a)  and  1.664-3(a)(l)(i)(g)  of  the 
regulations  requiring  that  the  annuity 
amoimt  or  the  fixed  percentage  luiitrust 
amount  generally  be  paid  by  the  end  of 
the  year  for  which  it  is  due.  That 
commentator  contended  that  the 
payment  rule  is  no  longer  necessary  in 
light  of  the  proposed  regulations. 

The  Treasury  Department  and  the  IRS 
believe  that  the  proposed  regulations 
serve  a  function  different  from  the 
payment  rule.  The  proposed  regulations 
seek  to  eliminate  tax-free  distributions 


from  charitable  remainder  trusts  due  to 
manipulation  of  the  character  of 
distributions  from  those  trusts.  The 
pa)rment  rule,  on  the  other  hand, 
eliminates  tax-fr«e  distributions  from 
charitable  remainder  trusts  due  to 
manipulation  of  the  timing  of  the 
distributions.  A  particular  distribution 
could  run  afoul  of  either  of  these  rules, 
or  both  rules. 

In  response  to  this  comment,  and  to 
further  clarify  the  different  functions  of 
the  two  rules,  some  minor  changes  have 
been  made  to  the  proposed  regulation  to 
eliminate  references  to  timing  and  to 
clarify  the  application  of  the  deemed 
sale  rule.  In  addition,  in  order  to  make 
it  less  likely  that  a  non-abusive  trust 
would  violate  the  payment  rule,  two 
new  exceptions  have  been  added  to 
§§1.664-2(a)(l)(i)(a)  and  1.664- 
3(a)(l)(i)(g).  These  new  exceptions 
provide  that  a  distribution  of  cash  made 
within  a  reasonable  period  of  time  after 
the  close  of  the  year  may  be 
characterized  as  corpusouider  section 
664(b)(4)  to  the  extent  it  was  attributable 
to  (i)  a  contribution  of  cash  to  the  trust 
with  respect  to  which  a  deduction  was 
allowable  under  section  170,  2055, 
2106,  or  2522,  or  (ii)  a  return  of  basis  in 
any  asset  contributed  to  the  trust  with 
respect  to  which  a  deduction  was 
allowable  under  section  170,  2055, 
2106,  or  2522,  and  sold  by  the  trust 
during  the  year  for  which  the  annuity  or 
unitrust  amount  was  due. 

One  commentator  asserted  that  the 
proposed  regulations  should  not  apply 
to  charitable  remainder  trusts 
established  prior  to  the  date  the 
proposed  regulations  were  published  in 
the  Federal  Register.  This  commentator 
compared  the  effective  date  of  the 
proposed  regulations  to  the  effective 
date  of  the  1997  Act's  trust  provisions. 
Each  of  the  changes  made  by  the  1997 
Act  applies  to  transfers  made  to  trusts 
after  the  date  specified  in  the  1997  Act, 
while  the  regulations  apply  to 
distributions  made  by  trusts  after 
October  18,  1999. 

The  Treasury  Department  and  the  IRS 
do  not  believe  this  assertion  has  merit. 
These  effiactive  dates  are  not  comparable 
because  the  1997  Act  and  these 
regulations  apply  to  different  aspects  of 
charitable  remainder  trusts.  The  1997 
Act  changed  the  requirements  a  trust 
must  meet  to  qualify  as  a  charitable 
reniainder  trust.  Whether  a  trust 
qualifies  as  a  charitable  remainder  trust 
is  determined  at  the  time  property  is 
transferred  to  the  trust.  As  a  result,  it 
was  appropriate  to  set  the  effective  dates 
for  the  1997  Act  with  respect  to  the  time 
that  transfers  were  nude  to  a  trust.  The 
regulations,  on  the  other  hand,  change 
the  character  of  a  distribution  from  a 


charitable  remainder  trust.  The 
character  of  a  distribution  irom  a 
charitable  remainder  trust  is  not 
determined  until  after  the  distribution  is 
made.  Accordingly,  the  regulations  can 
be  applied,  without  being  retroactive,  to 
distributions  made  after  the  date  the 
proposed  regulations  were  filed  with  the 
Federal  Re^er.  Section  7805(b)(1). 
Furthermore,  the  Treasury  Department 
and  the  IRS  would  have  had  the 
authorify  under  section  7805(b)(3)  to 
write  regulations  that  take  effect 
refroactively  to  prevent  abuse.  The 
abuse  targeted  by  these  regulations  is 
well  documented  in  Notice  94-78 
(1994-2  C.B.  555),  the  legislative  history 
to  the  1997  Act,  the  changes  to  the 
charitable  remainder  trust  regulations 
that  were  finalized  in  1998  (TD  8791, 
199»-5  I.R.B.  7),  and  Notice  2000-15 
(2000-12  I.R.B.  826). 

Finally,  the  preamble  to  the  proposed 
regulations  requested  comments  on  two 
specific  issues:  (1)  Whether  there  are 
situations  where  the  application  of  the 
proposed  regulation  would  be 
inappropriate,  and  (2)  whether  an 
approach  that  more  directly  related  the 
distributed  funds  to  the  asset  that  is  the 
subject  of  the  borrowing  or  forward  sale 
would  be  more  appropriate.  No 
comments  were  received  on  either  of 
these  issues. 

Special  Anal3r8e8 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regiilatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  imderstanding  of  the  Treasiuy 
Department  and  the  IRS  that  the  niunber 
of  charitable  remainder  trusts  engaging 
in  transactions  affected  by  these 
regulations  is  not  substantial,  and  none 
are  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the 
preceding  notice  of  proposed 
rulemaking  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Mary  Beth  Collins  and 
Catherine  Moore,  Office  of  Chief 
Coimsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
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from  the  IRS  and  Treasiuy  Department 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.643(a)-8  also  issued  under 

26  U.S.C.  643(a)(7).  *  *   * 
Par.  2.  Section  1.643(a}-8  is  added  to 

read  as  follows: 

f1.643<a)-8    Certain  distritMJtkms  by 
charltabto  remainder  trusts. 

(a)  Purpose  and  scope.  This  section  is 
intended  to  prevent  the  avoidance  of  the 
purposes  of  the  charitable  remainder 
trust  rules  regarding  the 
characterizations  of  distributions  fitim 
those  trusts  in  the  hands  of  the 
recipients  and  should  be  interpreted  in 
a  manner  consistent  vrith  this  purpose. 
This  section  applies  to  all  charitable 
remainder  trusts  described  in  section 
664  and  the  beneficiaries  of  such  trusts. 

(b)  Deemed  sale  by  trust.  (1)  For 
purposes  of  section  664(b),  a  charitable 
remainder  trust  shall  be  treated  as 
having  sold,  in  the  year  in  which  a 
distribution  of  an  annuity  or  unitrust 
amount  is  made  firom  the  trust,  a  pro 
rata  portion  of  the  trust  assets  to  the 
extent  that  the  distribution  of  the 
annuity  or  unitrust  amount  would  (but 
for  the  application  of  this  paragraph  (b)) 
be  characterized  in  the  hands  of  the 
recipient  as  being  bom  the  category 
described  in  section  664(b)(4)  and 
exceeds  the  amount  of  the  previously 
undistributed 

(i)  Cash  contributed  to  the  trust  (with 
respect  to  which  a  deduction  was 
allowable  under  section  170,  2055, 
2106,  or  2522);  plus 

(ii)  Basis  in  any  contributed  property 
(with  respect  to  which  a  deduction  was 
allowable  under  section  170,  2055, 
2106,  or  2522)  that  was  sold  by  the  trust. 

(2)  Any  transaction  that  has  the 
purpose  or  effect  of  circumventing  the 
rules  in  this  paragraph  (b)  shall  be 
disregarded. 

(3)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  trust  assets  do  not  include 
cash  or  assets  purchased  with  the 
proceeds  of  a  trust  borrowing,  forward 
sale,  or  similar  transaction. 


(4)  Proper  adjustment  shall  be  made 
to  any  gain  or  loss  subsequently  realized 
for  gain  or  loss  taken  into  account  imder 
paragraph  (b)(1)  of  this  section. 

(c)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (b)  of 
this  section: 

Example  1.  Deemed  sale  by  trust.  Donor 
contributes  stock  having  a  fair  marliet  value 
of  $2  million  to  a  charitable  remainder 
unitrust  with  a  unitrust  amount  of  50  percent 
of  the  net  fair  market  value  of  the  trust  assets 
and  a  two-year  term.  The  stock  has  a  total 
adjusted  basis  of  $400,000.  In  Year  1,  the 
trust  receives  dividend  Income  of  S20,000. 
As  of  the  valuation  date,  the  trust's  assets 
have  a  net  fair  market  value  of  $2,020,000  ($2 
million  in  stock,  plus  $20,000  in  cash).  To 
obtain  additional  cash  to  pay  the  unitrust 
amount  to  the  noncharitable  beneficiary,  the 
trustee  borrows  $990,000  against  the  value  of 
the  stock.  The  trust  then  distributes 
$1,010,000  to  the  beneficiary  before  the  end 
of  Year  1.  Under  section  664(b)(1),  $20,000  of 
the  distribution  is  characterized  in  the  hands 
of  the  beneficiary  as  dividend  income.  The 
rest  of  the  distribution,  $990,000,  is 
attributable  to  an  amount  received  by  the 
trust  that  did  not  represent  either  cash 
contributed  to  the  trust  or  a  return  of  basis 
in  any  contributed  asset  sold  by  the  trust 
during  Year  1.  Under  paragraph  (bK3)  of  this 
section,  the  stock  is  a  trust  asset  because  it 
was  not  purchased  with  the  proceeds  of  the 
borrowing.  Therefore,  in  Year  1,  under 
paragraph  (b)(1)  of  this  section,  the  trust  is 
treated  as  having  sold  $990,000  of  stock  and 
as  having  realized  $792,000  of  capital  gain 
(the  trust's  basis  in  the  shares  deemed  sold 
is  $198,000).  Thus,  in  the  hands  of  the 
beneficiary,  $792,000  of  the  distribution  is 
characterized  as  capital  gain  under  section 
664(b)(2)  and  $198,000  is  characterized  as  a 
tax-free  return  of  corpus  under  section 
664(b)(4).  No  part  of  the  $990,000  loan  is 
treated  as  acquisition  indebtedness  under 
section  514(c]  l>ecause  the  entire  loan  has 
been  recharacterized  as  a  deemed  sale. 

Example  2.  Adjustment  to  trust's  basis  in 
assets  deemed  sold.  The  facts  are  the  same 
as  in  Example  1.  During  Year  2,  the  trust  sells 
the  stock  for  $2,100,000.  The  trustee  uses  a 
portion  of  the  proceeds  of  the  sale  to  r^pay 
the  outstanding  loan,  plus  accrued  interest. 
Under  paragraph  (b)(4)  of  this  section,  the 
trust's  adjusted  basis  in  the  stock  is 
$1,192,000  ($400,000  plus  the  $792,000  of 
gain  recognized  in  Year  1).  Therefore,  the 
trust  recognizes  capital  gain  (as  described  in 
section  664(b)(2))  in  Year  2  of  $908,000. 

Example  3.  Distribution  of  cash 
contributions.  Upon  the  death  of  D,  the 
proceeds  of  a  life  insurance  policy  on  D's  life 
are  payable  to  T,  a  charitable  remainder 
annuity  trust.  The  terms  of  the  trust  provide 
that,  for  a  period  of  three  years  commencing 
upon  D's  death,  the  trust  shall  pay  an  annuity 
amount  equal  to  $x  annually  to  A,  the  child 
of  D.  After  the  expiration  of  such  three-year 
period,  the  remainder  interest  in  the  trust  is 
to  be  transferred  to  charity  Z.  In  Year  1,  the 
trust  receives  payment  of  the  life  insurance 
proceeds  and  pays  the  appropriate  pro  rata 
portion  of  the  $x  annuity  to  A  from  the 
insurance  proceeds.  During  Year  1,  the  trust 


has  no  income.  Because  the  entire 
distribution  is  attributable  to  a  cash 
contribution  (the  insurance  proceeds]  to  the 
trust  for  which  a  charitable  deduction  was 
allowable  under  section  2055  with  resptect  to 
the  present  value  of  the  remainder  interest 
passing  to  charity,  the  trust  will  not  be 
treated  as  selling  a  pro  rata  portion  of  the 
trust  {issets  under  paragraph  (b)(1)  of  this 
section.  Thus,  the  distribution  is 
characterized  in  A's  hands  as  a  tax-free 
rettuTi  of  corpus  under  section  664(b)(4). 

(d)  Effective  date.  This  section  is 
applicable  to  distributions  made  by  a 
charitable  remainder  trust  after  October 
18, 1999. 

Par.  3.  Section  1.664-1  is  amended  as 
follows: 

1.  Paragraph  (d)(l)(iii)  is  redesignated 
as  paragraph  (d)(l)(iv). 

2.  New  paragraph  (d)(l)(iii)  is  added. 
The  addition  reads  as  follows: 

§  1 .664-1    Charitable  remainder  trusts. 

***** 

(d)*  *  * 

(D*  *  * 

(iii)  Application  of  section  643(a)(7). 
For  application  of  the  anti-abuse  rule  of 
section  643(a)(7)  to  distributions  from 
charitable  remainder  trusts,  see 
§1.643(a)-8. 
***** 

Par.  4.  §  1.664-2  is  amended  as 
follows: 

1.  Paragraphs  (a)(l)(i)(a)(2)  and 
(a)(l)(i)(a)(2)  are  revised. 

2.  Paragraph  (a)(l)(i)(a)(3)  is  added. 

3.  Paragraph  (a)(l)(i)(e)  is  amended  by 
adding  a  sentence  at  the  end. 

The  revision  and  additions  read  as 
follows: 

S 1 .664-2    Charitable  remainder  annuity 
trust 

(a)*  *  * 

(D*  *  *(i)*  *  * 

(a)*  *  • 

(I)  The  trust  pays  the  annuity  amount 
by  distributing  property  (other  than 
cash)  that  it  owned  at  the  close  of  the 
taxable  year  to  pay  the  aimuity  amount, 
and  the  trustee  elects  to  treat  any 
income  generated  by  the  distribution  as 
occurring  on  the  last  day  of  the  taxable 
year  in  which  the  annuity  amount  is 
due; 

[2]  The  trust  pays  the  annuify  amount 
by  distributing  cash  that  was 
contributed  to  th^  trust  (with  respect  to 
which  a  deduction  was  allowable  under 
section  170,  2055,  2106.  or  2522);  or 

(5)  The  trust  pays  the  annuity  amount 
by  distributing  cash  received  as  a  return 
of  basis  in  any  asset  that  was 
contributed  to  the  trust  (with  respject  to 
which  a  deduction  was  allowable  imder 
section  170,  2055,  2106,  or  2522),  and 
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that  is'sold  by  the  trust  during  the  year 
for  which  the  annuity  amount  is  due. 

***** 

(e)  *  *  *  However,  paragraphs 
(a)(l)(i)(a)(2)  and  [3]  of  this  section 
apply  only  to  distributions  made  on  or 
after  January  5,  2001. 

***** 

Par.  5.  §  1.664-3  is  amended  as 
follows: 

1.  Paragraphs  (a)(l)(i)(g)(I)  and 
(a)(l)(i)(g)(2)  are  revised. 

2.  Paragraph  (a)(l)(i)(g)(3)  is  added. 

3.  Paragraph  (a)(l)(i)(/)  is  amended  by 
adding  a  sentence  at  the  end. 

The  revision  and  additions  read  as 
follows. 

•  *        *        •        • 

(g)*  *  * 

(1)  The  trust  pays  the  unitrust  amount 
by  distributing  property  (other  than 
cash)  that  it  owned  at  the  close  of  the 
taxable  year,  and  the  trustee  elects  to 
treat  any  income  generated  by  the 
distribution  as  occurring  on  the  last  day 
of  the  taxable  year  in  which  the  unitrust 
amount  is  due; 

(2)  The  trust  pays  the  unitrust  amount 
by  distributing  cash  that  was 
contributed  to  the  trust  (with  respect  to 
which  a  deduction  was  allowable  imder 
section  170,  2055,  2106,  or  2522);  or 

{3)  The  trust  pays  the  unitrust  amount 
by  distributing  cash  received  as  a  return 
of  basis  in  any  asset  that  was 
contributed  to  the  trust  (with  respect  to 
which  a  deduction  was  allowable  under 
section  170,  2055,  2106,  or  2522),  and 
that  is  sold  by  the  trust  during  the  year 
for  which  the  imitrust  amount  is  due. 
***** 

(7)*  •  *  Paragraphs  (a)(l)(i)(g)(2)  and 
[3)  apply  only  to  distributions  made  on 
or  after  January  5,  2001. 

*  •        •        •        * 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  13,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury 

(Tax  Policy). 

[FR  Doc.  01-248  Filed  1-4-01;  8:45  am] 
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Section  467  Rental  Agreements 
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agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociiment  contains  final 
regulations  concerning  section  467 
rental  agreements.  The  regulations 
provide  amendments  to  the  regulations 
under  section  467,  including  the 
removal  of  the  exception  to  constant 
rental  accrual  for  rental  agreements 
involving  payments  of  $2,000,000  or 
less.  The  regulations  affect  taxpayers 
that  are  parties  to  a  section  467  rental 
agreement. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  5,  2001. 

Dates  of  Applicability:  For  dates  of 
applicability  of  these  regulations,  see 
Effective  Dates  under  SUPPLEMENTARY 
MFORMATKM. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Forest  Boone,  (202)  622-4960  (not  a  toll- 
free  niunber). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  26  CFR  Part  1  under  section  467  of 
the  Internal  Revenue  Code  (Code). 
Section  467  was  added  to  the  Code  by 
section  92(a)  of  the  Tax  Reform  Act  of 
1984  (Public  Law  9ft-369;  98  Stat.  609). 

On  May  18, 1999,  a  notice  of 
proposed  rulemaking  (REG-1 03694-99. 
1999-24, 1.R.B.  49)  under  section  467 
was  published  in  the  Federal  Register 
(64  FR  26924).  The  notice  proposed  to 
amend  the  section  467  regulations 
relating  to  constant  rental  accrual  by 
treating  section  467  rental  agreements 
involving  pajonents  of  $2,000,000  or 
less  in  the  same  manner  as  agreements 
involving  payments  of  more  than 
$2,000,000.  Although  comments  and 
requests  for  a  public  hearing  were 
solicited,  no  conunents  were  received 
and  no  public  hearing  was  requested  or 
held.  Accordingly,  the  amendment  to 
the  constant  rental  accrual  rules  called 
for  by  the  proposed  regulations  is 
adopted  without  revision. 

In  addition,  the  IRS  and  Treasiuy 
Department  have  identified  three 
provisions  in  the  section  467  regulations 
(TD  8820).  published  on  May  18, 1999, 


at  64  FR  26845,  that  require 
clarification.  Accordingly,  these  final 
regulations  also  provide  clarifying 
amendments  to  the  section  467 
regulations. 

Explanation  of  Provisions 

A.  Removal  of  the  $2,000,000  Ck)nstant 
Rental  Accrual  Exception 

Section  467  includes  an  anti-abuse 
rule  applicable  to  certain  section  467 
rental  agreements.  Under  this  rule,  a 
constant  rental  amount  must  be  taken 
into  account  by  a  lessor  and  lessee  for 
each  rental  period  during  the  lease  term. 
The  constant  rental  amount  is  the 
amount  that,  if  paid  at  the  end  of  each 
rental  period,  would  result  in  a  present 
value  equal  to  the  present  value  of  all 
amoimts  payable  under  the  agreement. 

Constant  rental  accrual  applies  only 
with  respect  to  leasebacks  and  long-term 
agreements  that  provide  for  increasing 
or  decreasing  rent  and  only  if  the 
Commissioner  determines  that  the 
agreement  is  disqualified  because  tax 
avoidance  is  a  principal  purpose  for 
providing  increasing  or  decreasing  rent. 
In  addition,  however,  the  regulations 
provide  that  a  rental  agreement  will  not 
be  disqualified  and.  consequently,  will 
not  be  subject  to  constant  rental  accrual 
imless  it  requires  more  than  $2,000,000 
in  rental  pajmaents  and  other 
consideration. 

These  final  regulations  remove  the 
$2,000,000  exception  from  constant 
rental  accrual  for  section  467  rental 
agreements  entered  into  on  or  after  Jidy 
19, 1999.  Consequently,  for  section  467 
rental  agreements  entered  into  on  or 
after  July  19, 1999,  the  Conunissioner 
may  determine  that  the  agreement  is  a 
disqualified  leaseback  or  long-term 
agreement  subject  to  constant  rental 
accrual,  even  if  the  agreement  requires 
$2,000,000  or  less  in  rental  payments 
and  other  consideration. 

B.  Definition  of  Lease  Term 

Section  1.467-1  (h)(6)  defines  lease 
term  to  mean  "the  period  during  which 
the  lessee  has  use  of  the  property 
subject  to  the  rental  agreement, 
including  any  option  to  renew  or  extend 
the  term  of  the  agreement  other  than  an 
option,  exercisable  by  the  lessee,  as  to 
which  it  is  reasonably  expected,  as  of 
the  agreement  date,  that  the  option  will 
not  be  exercised."  [Emphasis  added].  By 
contrast,  the  proposed  regulations 
preceding  the  section  467  final 
regulations  stated  that  an  option  period. 
whether  exercisable  by  the  lessor  or 
lessee,  is  included  in  the  lease  term  only 
if  it  is  expected,  as  of  the  agreement 
date,  that  the  option  will  be  exercised. 
The  purpose  of  the  broader  nUe  in  the 
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final  regulations  was  to  include  all 
lessor  option  periods  in  the  lease  term. 
The  IRS  and  Treasury  Department 
recognize,  however,  that  the  broader 
rule  has  caused  some  uncertainty  as  to 
whether  a  change  in  the  treatment  of 
lessee  options,  particularly  those 
exercisable  at  fair  market  value  rental, 
was  also  intended.  These  regulations 
clarify  that  a  change  in  the  treatment  of 
lessee  options  was  not  intended.  They 
provide,  in  language  similar  to  that  of 
the  proposed  section  467  regulations, 
that  lessee  options  are  to  be  included  in 
the  lease  term  only  if  it  is  expected,  as 
of  the  agreement  date,  that  the  option 
will  be  exercised.  For  this  purpose,  a 
lessee  is  generally  expected  to  exercise 
an  option  if,  for  example,  as  of  the 
agreement  date  the  rent  for  the  option 
period  is  less  than  the  expected  fair 
market  value  rental  for  such  period.  It 
should  be  noted,  however,  that  factors 
other  than  the  relationship  between  rent 
and  expected  fair  market  value  rental  for 
the  option  period  may  be  relevant  in 
determining  whether  it  is  expected  that 
a  lessee  option  will  be  exercised.  Thus, 
even  in  the  case  of  a  lessee  option 
exercisable  at  fair  market  value  rental,  it 
may,  on  account  of  such  other  relevant 
factors,  be  expected  that  the  option  will 
be  exercised. 

C.  When  an  Amount  Is  Considered 
Payable 

Section  1. 467-1  (j)(2)(ii)  provides  that, 
for  purposes  of  determining  present 
value  and  yield  under  the  regulations, 
an  amount  is  payable  on  the  last  day  for 
timely  payment  (the  last  day  for  timely 
payment  rule).  The  last  day  for  timely 
payment  is  the  last  day  such  amount 
may  be  paid  without  incurring  interest, 
computed  at  an  arm's-length  rate,  a 
substantial  penalty,  or  other  substantial 
detriment  (such  as  giving  the  lessor  the 
right  to  terminate  the  agreement,  bring 
an  action  to  enforce  pajmient,  or 
exercise  other  similar  remedies  under 
the  terms  of  the  agreement  or  applicable 
law). 

The  IRS  and  Treasury  Department 
believe  that  the  last  day  for  timely 
payment  rule,  applicable  to  the 
computation  of  present  value  and  yield, 
should  also  apply  to  other  cases  in 
which  the  date  on  which  an  amount  is 
payable  is  relevant  for  purposes  of 
section  467.  Accordingly,  the  section 
467  regulations  have  been  amended  to 
provide  that,  for  purposes  of  applying 
all  of  the  section  467  rules,  not  just 
those  dealing  with  present  value  and 
yield,  an  amount  is  payable  on  the  last 
day  for  timely  payment. 


D.  Adequate  Interest  for  Agreements 
With  Both  Deferred  and  Prepaid  Rent 

Under  the  section  467  regulations,  the 
fixed  rent  for  each  rental  period  is  the 
proportional  rental  amount  if  the 
section  467  rental  agreement  is  not  a 
disqualified  leaseback  or  long-term 
agreement  and  if  the  agreement  does  not 
provide  adequate  interest  on  fixed  rent. 
The  regulations  set  forth  rules  for 
determining  whether  an  agreement  has 
adequate  interest  on  fixed  rent.  These 
regulations  clarify  how  these  rules 
apply  in  the  case  of  agreements  with 
both  deferred  and  prepaid  rent. 

E.  Effective  Dates 

The  removal  of  the  exception  frt)m 
constant  rental  accrual  for  rental 
agreements  involving  payments  of 
$2,000,000  or  less  is  applicable  for 
section  467  rental  agreements  entered 
into  on  or  after  July  19. 1999.  The  other 
amendments  in  these  regulations  are 
applicable  to  rental  agreements  entered 
into  after  March  6,  2001.  However, 
taxpayers  may  choose  to  apply  these 
amendments  to  rental  agreements 
entered  into  on  or  before  March  6,  2001. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regiilations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piu-suant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Forest  Boone,  Office  of 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Par  2.  Section  1.467-0  is  amended  by 
adding  an  entry  for  §  1.467-2(b)(3)  to 
read  as  follows: 

§  1 .467-0    Table  of  contents. 


§  1 .467-2    Rent  accrual  for  section  467 
rental  agreements  wKtiout  adequate 
interest. 

***** 

(b)*  *  * 

(3)  Agreements  with  both  deferred 
and  prepaid  rent. 

***** 

Par  3.  Section  1.467-1  is  amended  by 
revising  paragraphs  (h)(6)  and  (j)(2)(ii) 
to  read  as  follows: 

§  1 .467-1    Treatment  of  lessors  and 
lessees  generally. 

***** 

(h)*  •  * 

(6)  Lease  term  means  the  period 
during  which  the  lessee  has  use  of  the 
property  subject  to  the  rental  agreement, 
including  any  option  of  the  lessor  to 
renew  or  extend  the  term  of  the 
agreement.  An  option  of  the  lessee  to 
renew  or  extend  the  term  of  the 
agreement  is  included  in  the  lease  term 
only  if  it  is  expected,  as  of  the 
agreement  date,  that  the  option  will  be 
exercised.  For  this  purpose,  a  lessee  is 
generally  expected  to  exercise  an  option 
if.  for  example.'as  of  the  agreement  date 
the  rent  for  the  option  period  is  less 
than  the  expected  fair  market  value 
rental  for  such  period.  The  lessor's  or 
lessee's  determination  that  an  option 
period  is  either  included  in  or  excluded 
from  the  lease  term  is  not  binding  on  the 
Commissioner.  If  the  lessee  (or  a  related 
person)  agrees  that  one  or  both  of  them 
will  or  could  be  obligated  to  make 
payments  in  the  nature  of  rent  (within 
the  meaning  of  §  1.168(i)-2(b)(2))  for  a 
period  when  another  lessee  (the 
substitute  lessee)  or  the  lessor  will  have 
use  of  the  property  subject  to  the  rental 
agreement,  the  Commissioner  may,  in 
appropriate  cases,  treat  the  period  when 
the  substitute  lessee  or  lessor  will  have 
use  of  the  property  as  part  of  the  lease 
term.  See  §  1.467-7(f)  for  special  rules 
applicable  to  the  lessee,  substitute 
lessee,  and  lessor.  This  paragraph  (h)(6) 
applies  to  section  467  rental  agreements 
entered  into  after  Maich  6,  2001. 
However,  taxpayers  may  choose  to 
apply  this  paragraph  (h)(6)  to  any  rental 
agreement  that  is  described  in  §  1.467- 
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9(a)  and  is  entered  into  on  or  before 
March  6.  2001. 

•  •        *        *        * 

(2)'  •  ' 

(ii)  Time  amount  is  payable.  For 
purposes  of  this  section  and  §§1.467-2 
through  1.467-9,  an  amount  is  payable 
on  the  last  day  for  timely  payment  (that 
is,  the  last  day  such  amount  may  be 
paid  without  incurring  interest, 
computed  at  an  arm's-length  rate,  a 
substantial  penalty,  or  other  substantial 
detriment  (such  as  giving  the  lessor  the 
right  to  terminate  the  agreement,  bring' 
an  action  to  enforce  payment,  or 
exercise  other  similar  remedies  under 
the  terms  of  the  agreement  or  applicable 
law)).  This  paragraph  (j)(2)(ii)  applies  to 
section  467  rental  agreements  entered 
into  after  March  6,  2001.  However, 
taxpayers  may  choose  to  apply  this 
paragraph  (j)(2){ii)  to  any  rental 
agreement  ^at  is  described  in  §  1.467- 
9(a)  and  is  entered  into  on  or  before 
March  6,  2001. 
***** 

Par  4.  hi  §  1.467-2,  paragraph  (b)(3)  is 
added  to  read  as  follows: 

§1.467-2    Rant  accrual  for  section  467 
rental  agreenwnts  without  adequate 
interest 

*  *        *        »        • 

(b)*  *  * 

(3)  Agreements  with  both  deferred 
and  prepaid  rent.  If  an  agreement  has 
both  deferred  and  prepaid  rent,  the 
agreement  provides  adequate  interest 
under  paragraph  (b)(1)  of  this  section  if 
the  conditions  set  forth  in  paragraph 
(b)(l)(ii)(A)  through  (D)  of  this  section 
are  met  for  both  the  prepaid  and  the 
deferred  rent.  For  purposes  of  this 
paragraph  (b)(3),  an  agreement  will  be 
considered  to  meet  the  condition  set 
forth  in  paragraph  (b)(l)(ii)(A)  of  this 
section  if  the  agreement  provides  a 
single  fixed  rate  of  interest  on  the 
deferred  rent  and  a  single  fixed  rate  of 
interest  on  the  prepaid  rent,  even  if 
those  rates  are  not  the  same.  This 
paragraph  (b)(3)  applies  to  section  467 
rental  agreements  entered  into  after 
March  6,  2001.  However,  taxpayers  may 
choose  to  apply  this  paragraph  (b)(3)  to 
any  rental  agreement  that  is  described  in 
§  1.467-9(a)  and  is  entered  into  on  or 
before  March  6,  2001. 
***** 

Par  5.  In  §  1.467-3,  paragraph 
(b)(l)(iii)  is  revised  to  read  as  follows: 

§  1 .467-3    Disqualified  leasetMclcs  and 
long-term  agreements. 

***** 
(b)*   *.(!)**   * 

(iii)  For  section  467  rental  agreements 
entered  into  before  Jidy  19, 1999,  the 


amount  determined  with  respect  to  the 
rental  agreement  imder  §  1.467-1  (c)(4) 
(relating  to  the  exception  for  rental 
agreements  involving  total  payments  of 
$250,000  or  less)  exceeds  $2,000,000. 


Robert  E.  Wenzei, 

Deputy  Commissioner  of  Interna]  Revenue. 

Approved:  December  12,  2000. 
lonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  01-253  Filed  1-4-01;  8:45  am] 
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RIN  1545-AX74 

Lifetime  Charitable  l.ead  Trusts 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Final  regiilations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  definitions  of 
a  guaranteed  annuity  interest  and  a 
imitrust  interest  for  purposes  of  the 
income,  gift,  and  estate  tax  charitable 
deductions.  The  regulations  affect 
taxpayers  who  make  transfers  to 
charitable  lead  trusts.  The  regulations 
restrict  the  permissible  terms  for 
charitable  lead  trusts  and  are  necessary 
to  ensure  that  the  amount  the  taxpayer 
claims  as  a  charitable  deduction 
reasonably  correlates  to  the  amount 
ultimately  passing  to  the  charitable 
organization. 

DATES:  Effective  Dates:  These 
regulations  are  effective  January  5,  2001. 

Applicability  Dates:  For  dates  of 
applicability  of  these  regulations,  see 
§§  1.170A-6(e),  20.2055-2(e)(3){iii),  and 
25.2522(c)-3(e). 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  S.  Landes  at  (202)  622-3090. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  5.  2000.  the  IRS  published 
in  the  Federal  Register  (65  FR  17835)  a 
notice  of  proposed  rulemaking  (REG- 
100291-00)  relating  to  the  permissible 
terms  for  charitable  guaranteed  annuity 
interests  and  imitrust  interests.  This 
document  adopts  final  regulations  with 
respect  to  the  notice  of  proposed 
rulemaking.  Written  comments  were 
received  with  respect  to  the  proposed 
regulations,  but  no  public  hearing  was 
requested  or  held.  A  siunmary  of  the 


principal  comments  received  is 
provided  below. 

In  general,  in  order  to  qualify  as  a 
guaranteed  annuity  interest  or  unitrust 
interest  for  purposes  of  the  income, 
estate,  and  gift  tax  charitable  deductions 
under  sections  170(c),  2055(e)(2),  and 
2522(c)(2),  respectively,  the  permissible 
term  for  the  charitable  lead  interest 
must  be  either  a  specified  term  of  years, 
or  the  life  or  lives  of  individuals  living 
at  the  date  of  the  transfer.  The  proposed 
regulations  limit  the  individuals  who 
may  be  used  as  measuring  lives  to  the 
donor,  the  donor's  spouse,  and  a  lineal 
ancestor  of  all  the  remainder 
beneficiaries.  This  proposed  limitation 
is  intended  to  eliminate  abusive 
schemes  utilizing  seriously  ill 
individuals,  who  are  unrelated  to  the 
grantor  or  the  remainder  beneficiaries, 
as  measuring  lives  for  charitable  lead 
trusts. 

Commentators  argued  that  by  limiting 
the  class  of  individuals  who  can  be  used 
as  measuring  lives  in  a  charitable  lead 
trust,  the  regulations  preclude  the  use  of 
these  trusts  in  certain  nonabusive 
situations.  In  response  to  these 
comments,  several  changes  were  made 
to  the  final  regulations  to  provide  a 
greater  degree  of  flexibility  for  selecting 
a  measuring  life. 

The  final  regulations  expand  the  class 
of  permissible  measuring  lives  to 
include  an  individual  who,  with  respect 
to  all  noncharitable  remainder 
beneficiaries,  is  either  a  lineal  ancestor 
or  the  spouse  of  a  lineal  ancestor  of 
those  beneficiaries.  Thus,  remainder 
beneficiaries  can  include  step-children 
and  step-grandchildren  of  the 
individual  who  is  the  measuring  life, 
and  charitable  organizations  (described 
in  section  170,  2055,  or  2522). 

The  final  regulations  also  provide  that 
a  trust  will  satisfy  the  requirement  that 
all  noncharitable  remainder 
beneficiaries  are  lineal  descendants  of 
the  individual  who  is  the  measuring 
life,  or  that  individual's  spouse,  if  there 
is  less  than  a  15%  probability  that 
individuals  who  are  not  lineal 
descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed  at  the  date  of  transfer  to  thd 
trust  taking  into  consideration  the 
interests  of  all  individuals  living  at  that 
time.  This  change  will  afford  drafters 
the  flexibility  to  provide  for  alternative 
remainder  beneficiaries  in  the  event  the 
primary  remainder  beneficiary  and  his 
or  her  descendants  predecease  the 
individual  who  is  the  measuring  life  for 
the  term  of  the  charitable  interest. 

The  application  of  the  probability  test 
may  be  illustrated  by  assuming  a  grantor 
establishes  a  charitable  lead  annuity 
trust  (CLAT)  that  provides  for  the 
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annuity  to  be  paid  to  a  charity  for  the 
life  of  A  who  is  age  75  on  the  date  the 
CLAT  is  created.  On  A's  death,  the 
corpus  is  to  pass  to  A's  only  child,  B, 
age  50  on  the  date  the  CLAT  is  created. 
If  B  predeceases  A,  the  corpus  is  to  pass 
to  B's  issue  then  living  and  if  B  has  no 
living  issue  at  that  time,  then  to  A's 
heirs  at  law  (which  class  could  include 
A's  siblings,  luicles,  aunts,  nieces  and 
nephews).  B  has  no  living  children  on 
the  date  the  CLAT  is  created.  Based  on 
the  ciurent  applicable  Life  Table 
contained  in  §  20.2031-7  of  the  Estate 
Tax  Regulations  (Life  Table  90CM),  the 
probability  that  B  v\rill  predecease  A, 
and  the  trust  will  pass  to  individuals 
who  are  not  lineal  descendants  of  A  is 
10.462%,  taking  into  account  the 
interests  of  remainder  beneficiaries 
living  at  the  time  the  trust  was  created. 
Since  the  probability  that  any  trust 
corpus  will  pass  to  beneficiaries  who 
are  not  lineal  descendants  of  A  is  less 
than  15%,  the  CLAT  vdll  satisfy  the 
requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  A  or  A's  spouse. 

Several  commentators  identified 
hypothetical  situations  where  an 
individual  who  is  either  imrelated  to  the 
remainder  beneficiaries,  or  a  remote 
family  member,  could  be  used  as  a 
measuring  life  to  achieve  an  estate 
planning  objective.  The  commentators 
suggested  three  alternative  standards 
that  would  expand  the  class  of 
permissible  measuring  lives.  None  of 
these  suggestions  has  been  adopted. 

First,  one  commentator  suggested  that 
the  regulations  allow  a  charitable  lead 
trust  to  use  as  a  measuring  life  an 
ancestor  of  any  remainder  beneficiary 
rather  than  an  ancestor  of  all  remainder 
beneficiaries.  Under  the  suggested 
standard,  the  charitable  lead  trust  could 
provide  a  nominal  remainder  interest 
for  descendants  of  the  measuring  life, 
with  the  balance  passing  to  the  grantor's 
family  members.  Thus,  the  standard 
would  do  little  to  prevent  the  abuse  the 
regulations  are  intended  to  address. 

Second,  one  commentator  suggested 
that  the  regulations  provide  that  an 
individual  is  a  permissible  measuring 
life  if  all  remainder  beneficiaries  are 
natiiral  objects  of  the  individual's 
bounty.  However,  the  determination  of 
whether  a  person  is  the  natural  object  of 
one's  boimty  requires  an  inquiry  into 
facts  that  may  be  difficult  to  ascertain  or 
verify.  Such  a  subjective  standard 
would  create  uncertainty  and  would  be 
difficult  to  administer. 

Third,  one  commentator  suggested 
that  if  the  charitable  interest  is  payable 
for  the  life  of  an  individual,  then  the 
trust  must  require  that,  in  the  event  the 
individual  fails  to  survive  to  a  normal 


life  expectancy,  a  guaranteed  lump  simi 
will  be  paid  to  charity  (determined 
actuarially),  that  will  make  up  for  the 
shortfall  in  the  charitable  annuity.  A 
provision  requiring  such  a  payment  in 
the  event  of  the  premature  death  of  the 
measuring  life  would  be  complex  and 
inconsistent  with  the  valuation  rules  of 
section  7520.  In  addition,  this 
requirement  would  in  substance  convert 
a  life  interest  to  a  term  of  years  interest 
and  in  some  cases  allow  that  term 
interest  to  be  commuted.  Thus,  such  a 
requirement  may  conflict  with  other 
ndes  prohibiting  commutation  or 
prepayment  of  the  charitable  lead 
interest. 

In  summary,  the  Treasury  Department 
and  the  IRS  acknowledge  that  there  may 
be  situations  in  which  the  grantor,  for  a 
valid  estate  planning  objective,  may 
desire  to  use  an  individual  as  a 
measuring  life  who  does  not  satisfy  the 
criteria  in  the  regulations  (for  example, 
where  a  remainder  beneficiary  is 
dependent  on  a  nonfamily  member  for 
support  and  the  trust  corpus  is  intended 
to  provide  that  support  after  the  death 
of  the  nonfamily  member).  However,  the 
Treasury  Department  and  the  IRS 
believe  that  in  these  situations  the 
grantor's  objectives  can  be  satisfied 
through  the  use  of  other  permissible 
estate  planning  techniques.  In  situations 
where  a  charitable  lead  trust  is  utilized, 
the  Treasury  Department  and  the  IRS 
believe  that  the  final  regulations  allow 
adequate  flexibility  for  achieving 
legitimate  estate  planning  objectives 
while  providing  reasonable  safeguards 
to  preclude  abusive  arrangements. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required,  it 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C.    - 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Infbnnation 

The  principal  author  of  these 
regulations  is  Scott  S.  Landes,  Office  of 
the  Chief  Coimsel,  IRS.  Other  personnel 
fi'om  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  20,  and 
25  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *   * 
Section  1.170A-6  also  issued  under  26 
U.S.C.  170(0(4);  26  U.S.C.  642(c)(5).  •   *   • 

Par.  2.  Section  1.170A-6  is  amended 
as  follows: 

1.  Paragraph  (c)(2)(i)(A)  is  amended  as 
follows: 

a.  In  the  first  sentence,  the  comma  is 
removed. 

b.  In  the  second  sentence,  the 
language  "of  years"  is  added  after  the 
word  "term",  the  language  "an 
individual  or  individuals"  is  removed, 
and  "certain  individuals"  is  added  in  its 
place. 

c.  The  third  sentence  is  removed,  and 
six  new  sentences  are  added  in  its  place. 

d.  In  the  penultimate  sentence,  the 
language  "of  years"  is  added  after  the 
word  "term",  the  language  'an 
individual"  is  removed,  and  "the 
donor"  is  added  in  its  place. 

2.  Paragraph  (c)(2)(ii)(A)  is  amended 
as  follows: 

a.  In  the  fifth  sentence,  the  language 
"of  years"  is  added  after  the  word 
"term",  "an  individual  or  individuals" 
is  removed,  and  "certain  individuals"  is 
added  in  its  place. 

b.  The  last  sentence  is  removed,  and 
six  new  sentences  are  added  in  its  place. 

3.  Paragraph  (e)  is  amended  by  adding 
four  sentences  to  the  end  of  the 
paragraph. 

4.  The  authority  citation  at  the  end  of 
the  section  is  removed. 

The  additions  read  as  follows: 

§1.170A-6    Charital>te  contrilHitions  In 
trust. 

***** 

(c)*   *  * 

(2)*   •   ' 

(i)  *  *  *  (A)  *  *   *  Only  one  or  more 
of  the  following  individuals  may  be 
used  as  measuring  lives:  the  donor,  the 
donor's  spouse,  and  an  individual  who. 
with  respect  to  all  remainder 
beneficiaries  (other  than  charitable 
organizations  described  in  section  170, 
2055,  or  2522),  is  either  a  lineal  ancestor 
or  the  spouse  of  a  lineal  ancestor  of 
those  beneficituies.  A  trust  will  satisfy 
the  requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  the  individual  who  is 
the  measuring  life,  or  that  individual's 
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spouse,  if  there  is  less  than  a  15% 
probability  that  individuals  who  are  not 
lineal  descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed,  based  on  the  current 
applicable  Life  Table  contained  in 
§  20.2031-7,  at  the  time  property  is 
transferred  to  the  trust  taking  into 
account  the  interests  of  all  primary  and 
contingent  remainder  beneficiaries  who 
are  living  at  that  time.  An  interest 
payable  for  a  s{>ecified  term  of  years  can 
qualify  as  a  guaranteed  annuity  interest 
even  if  the  governing  instrument 
contains  a  savings  clause  intended  to 
ensiue  compliance  vdth  a  rule  against 
perpetuities.  The  savings  clause  must 
utilize  a  period  for  vesting  of  21  years 
after  the  deaths  of  measuring  lives  who 
are  selected  to  maximize,  rather  than 
limit,  the  term  of  the  trust.  The  rule  in 
this  paragraph  that  a  charitable  interest 
may  be  payable  for  the  life  or  lives  of 
only  certain  specified  individuals  does 
not  apply  in  the  case  of  a  charitable 
guaranteed  annuity  interest  payable 
under  a  charitable  remainder  trust 
described  in  section  664.  *   *   * 
•        *        •        *        • 

(u)*  *  MA)*  *  *  Only  one  or  more 
of  the  following  individuals  may  be 
used  as  measuring  lives:  the  donor,  the 
donor's  spouse,  and  an  individual  who, 
with  respect  to  all  remainder 
beneficiaries  {other  than  charitable 
organizations  described  in  section  170, 
2055,  or  2522),  is  either  a  lineal  ancestor 
or  the  spouse  of  a  lineal  ancestor  of 
those  beneficiaries.  A  trust  will  satisfy 
the  requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  the  individual  who  is 
the  measuring  life,  or  that  individual's 
spouse,  if  there  is  less  than  a  15% 
probability  that  individuals  who  are  not 
lineal  descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed,  based  on  the  current 
applicable  Life  Table  contained  in 
§  20.2031-7,  at  the  time  property  is 
transferred  to  the  trust  tcJdng  into 
account  the  interests  of  all  primary  and 
contingent  remainder  beneficiaries  who 
are  living  at  that  time.  An  interest 
payable  for  a  specified  term  of  years  can 
qualify  as  a  unitrust  interest  even  if  the 
governing  instrument  contains  a  savings 
clause  intended  to  ensure  compliance 
with  a  rule  against  perpetuities.  The 
savings  clause  must  utilize  a  period  for 
vesting  of  21  years  after  the  deaths  of 
measuring  lives  who  are  selected  to 
maximize,  rather  than  limit,  the  term  of 
the  trust.  The  rule  in  this  paragraph  that 
a  charitable  interest  may  be  payable  for 
the  life  or  lives  of  only  certain  specified 
individuals  does  not  apply  in  the  case 
of  a  charitable  unitrust  interest  payable 


under  a  charitable  remainder  trust 
described  in  section  664. 
•        *        •        •        • 

(e)  Effective  date.  *   *   *  In  addition, 
the  rule  in  paragraphs  (c)(2)(i)(A)  and 
(ii)(A)  of  this  section  that  guaranteed 
aimuity  interests  and  unitrust  interests, 
respectively,  may  be  payable  for  a 
specified  term  of  years  or  for  the  life  or 
lives  of  only  certain  individuals  applies 
to  transfers  made  on  or  after  April  4, 
2000.  If  a  transfer  is  made  to  a  trust  on 
or  after  April  4,  2000  that  uses  an 
individual  other  than  one  permitted  in 
paragraphs  (c)(2)(i)(A)  and  (ii)(A)  of  this 
section,  the  trust  may  be  reformed  to 
satisfy  this  rule.  As  an  alternative  to 
reformation,  rescission  may  be  available 
for  a  transfer  made  on  or  before  March 
6,  2001.  See  §25.2522(c)-3(e)  of  this 
chapter  for  the  requirements  concerning 
reformation  or  possible  rescission  of 
these  interests. 

PART  20-ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST ' 
16,1954 

Par.  3.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  4.  Section  20.2055-2  is  amended 
as  follows: 

1.  Paragraph  (e)(2)(vi)  (a)  is  amended 
as  follows: 

a.  In  the  third  sentence,  the  language 
"of  years"  is  added  after  the  word 
"term",  the  language  "an  individual  or 
individuals"  is  removed,  and  "certain 
individuals"  is  added  in  its  place. 

b.  The  fourth  sentence  is  removed, 
and  six  new  sentences  are  added  in  its 
place. 

c.  In  the  penultimate  sentence,  the 
language  "of  years"  is  added  after  the 
word  "term",  the  language  "an 
individual"  is  removed,  and  "the 
decadent's  spouse"  is  added  in  its  place. 

2.  Paragraph  (e)(2)(vii)(a)  is  amended 
as  follows: 

a.  In  the  sixth  sentence,  the  language 
"of  years"  is  added  after  the  word 
"term",  the  language  "of  an  individual 
or  individuals"  is  removed,  and  "of 
certain  individuals"  is  added  in  its 
place. 

b.  The  last  sentence  is  removed,  and 
six  new  sentences  are  added  in  its  place. 

3.  Paragraph  (e)(3)  is  amended  as 
follows: 

a.  The  period  at  the  end  of  paragraph 
(e)(3)(ii)(c)  is  removed,  a  comma  is 
added  and  the  word  "and"  is  added 
after  the  comma. 

b.  A  new  paragraph  (e)(3)(iii)  is 
added. 

The  additions  read  as  follows: 


S  20.2055-2    Tran«tars  not  exclusively  for 
charitable  purposes. 

***** 

(e)*  *  * 

(2)*  *  * 

(vi)  *  *  *  (a)  *  *  *  Only  one  or  more 
of  the  following  individuals  may  be 
used  as  meastuing  lives:  the  decedent's 
spouse,  and  an  individual  who,  with 
respect  to  all  remainder  beneficiaries 
(other  than  charitable  organizations 
described  in  section  170,  2055,  or  2522), 
is  either  a  lineal  ancestor  or  the  spouse 
of  a  lineal  ancestor  of  those 
beneficiaries.  A  trust  will  satisfy  the 
requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  the  individual  who  is 
the  measiiring  life,  or  that  individual's 
spouse,  if  there  is  less  than  a  15% 
probabilify  that  individuals  who  are  not 
lineal  descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed,  based  on  the  current 
applicable  Life  Table  contained  in 
§  20.2031-7,  as  of  the  date  of  the 
decedent's  death  taking  into  account  the 
interests  of  all  primary  and  contingent 
remainder  beneficiaries  who  are  living 
at  that  time.  An  interest  payable  for  a 
specified  term  of  years  can  qualify  as  a 
guaranteed  annuity  interest  even  if  the 
governing  instnunent  contains  a  savings 
clause  intended  to  ensure  compliance 
with  a  rule  against  perpetuities.  The 
savings  clause  must  utilize  a  period  for 
vesting  of  21  years  after  the  deaths  of 
measuring  lives  who  are  selected  to 
maximize,  rather  than  limit,  the  term  of 
the  trust.  The  rule  in  this  paragraph  that 
a  charitable  interest  may  be  payable  for 
the  life  or  lives  of  only  certain  specified 
individuals  does  not  apply  in  the  case 
of  a  charitable  guaranteed  annuity 
interest  payable  under  a  charitable 
remainder  trust  described  in  section 
664.  *   *   * 
***** 

(vii)*  *  *{a)*  *  *  Only  one  or 
more  of  the  follovtring  individuals  may 
be  used  as  measuring  lives:  the 
decedent's  spouse,  and  an  individual 
who,  with  respect  to  all  remainder 
beneficiaries  (other  than  charitable 
organizations  described  in  section  1 70, 
2055,  or  2522),  is  either  a  lineal  ancestor 
or  the  spouse  of  a  lineal  ancestor  of 
those  beneficiaries.  A  trust  will  satisfy 
the  requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  the  individual  who  is 
the  measuring  life,  or  that  individual's 
spouse,  if  there  is  less  than  a  15% 
probability  that  individu^  who  are  not 
lineal  descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed,  based  on  the  current 
applicable  Life  Table  contained  in 
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§  20.2031-7,  as  of  the  date  of  the 
decedent's  death  taking  into  account  the 
interests  of  all  primary  and  contingent 
remainder  beneficiaries  who  are  living 
at  that  time.  An  interest  payable  for  a 
specified  term  of  years  can  qualify  as  a 
luiitrust  interest  even  if  the  governing 
instnunent  contains  a  savings  clause 
intended  to  ensure  compliance  with  a 
rule  against  perpetuities.  The  savings 
clause  must  utilize  a  period  for  vesting 
of  21  years  after  the  deaths  of  measuring 
lives  who  are  selected  to  maximize, 
rather  than  limit,  the  term  of  the  trust. 
The  rule  in  this  paragraph  that  a 
charitable  interest  may  be  payable  for 
the  life  or  lives  of  only  certain  specified 
individuals  does  not  apply  in  the  case 
of  a  charitable  unitrust  interest  payable 
under  a  charitable  remainder  trust 
described  in  section  664. 
***** 

(3)*   *   * 

(iii)  The  rule  in  paragraphs 
(e)(2)(vi){a)  and  (vii)(a)  of  this  section 
that  guaranteed  annuity  interests  or 
unitrust  interests,  respectively,  may  be 
payable  for  a  specified  term  of  years  or 
for  the  life  or  lives  of  only  certain 
individuals  is  generally  effective  in  the 
case  of  transfers  pursuant  to  wills  and 
revocable  trusts  where  the  decedent  dies 
on  or  after  April  4,  2000.  Two 
exceptions  from  the  application  of  this 
rule  in  paragraphs  (e)(2)(vi)(a)  and 
(vii)(a)  of  this  section  are  provided  in 
the  case  of  transfers  pursuant  to  a  will 
or  revocable  trust  executed  on  or  before 
April  4,  2000.  One  exception  is  for  a 
decedent  who  dies  on  or  before  July  5, 
2001,  without  having  republished  the 
will  (or  amended  the  trust)  by  codicil  or 
otherwise.  The  other  exception  is  for  a 
decedent  who  was  on  April  4,  2000, 
under  a  mental  disability  to  change  the 
disposition  of  the  decedent's  property, 
and  either  does  not  regain  competence 
to  dispose  of  such  property  before  the 
date  of  death,  or  dies  prior  to  the  later 
of:  90  days  after  the  date  on  which  the 
decedent  first  regains  competence,  or 
July  5,  2001,  without  having 
republished  the  will  (or  amended  the 
trust)  by  codicil  or  otherwise.  If  a 
guaranteed  annuity  interest  or  unitrust 
interest  created  piu^uant  to  a  will  or 
revocable  trust  where  the  decedent  dies 
on  or  after  April  4,  2000,  uses  an 
individual  other  than  one  permitted  in 
paragraphs  (e)(2)(vi)(a)  and  (vii)(a)  of 
this  section,  and  the  interest  does  not 
qualify  for  this  transitional  relief,  the 
interest  may  be  reformed  into  a  lead 
interest  payable  for  a  specified  term  of 
years.  The  term  of  years  is  determined 
by  taking  the  factor  for  valuing  the 
annuity  or  imitrust  interest  for  the 
named  individual  measuring  life  and 


identifying  the  term  of  years  (rounded 
up  to  the  next  whole  year)  that 
corresponds  to  the  equivalent  term  of 
years  factor  for  an  annuity  or  unitrust 
interest.  For  example,  in  the  case  of  an 
annuity  interest  payable  for  the  life  of 
an  individual  age  40  at  the  time  of  the 
transfer,  assuming  an  interest  rate  of 
7.4%  under  section  7520,  the  annuity 
factor  ft-om  colunm  1  of  Table  5(7.4), 
contained  in  IRS  Publication  1457,  Book 
Aleph,  for  the  life  of  an  individual  age 
40  is  12.0587  (Publication  1457  is 
available  fi-ora  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402).  Based 
on  Table  B{7.4),  contained  in 
Publication  1457,  Book  Aleph,  the  factor 
12.0587  corresponds  to  a  term  of  years 
between  31  and  32  years.  Accordingly, 
the  aimuify  interest  must  be  reformed 
into  an  interest  payable  for  a  term  of  32 
years.  A  judicial  reformation  must  be 
commenced  prior  to  the  later  of  July  5, 
2001,  or  the  date  prescribed  by  section 
2055(e)(3)(C)(iii).  Any  judicial 
reformation  must  be  completed  within  a 
reasonable  time  after  it  is  commenced. 
A  non-judicial  reformation  is  permitted 
if  effective  under  state  law,  provided  it 
is  completed  by  the  date  on  which  a 
judicial  reformation  must  be 
conunenced.  In  the  alternative,  if  a 
court,  in  a  proceeding  that  is 
commenced  on  or  before  July  5,  2001, 
declares  any  transfer  made  pursuant  to 
a  will  or  revocable  trust  where  the 
decedent  dies  on  or  after  April  4,  2000, 
and  on  or  before  March  6,  2001,  null 
and  void  ab  initio,  the  Internal  Revenue 
Service  will  treat  such  transfers  in  a 
manner  similar  to  that  described  in 
section  2055(e)(3)(J). 


PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

Par.  5.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  6.  Section  25.2522(c)-3  is 
amended  as  follows: 

1.  Paragraph  {c)(2)(vi)(a)  is  amended 
as  follows: 

a.  In  the  third  sentence,  the  language 
"of  years"  is  added  after  the  word 
"term",  the  language  "a  named 
individual  or  individuals"  is  removed, 
and  "certain  individuals"  is  added  in  its 
place. 

b.  The  fourth  sentence  is  removed, 
and  six  new  sentences  are  added  in  its 
place. 

c.  In  the  sentence  beginiiing  "For 
example,  the  amount",  the  language  "of 
years"  is  added  after  the  word  "term  , 
the  language  "an  individual"  is 


removed,  and  "the  donor"  is  added  in 
its  place. 

2.  Paragraph  (c)(2)(vii)(a)  is  amended 
as  follows: 

a.  In  the  sixth  sentence,  the  language 
"of  years"  is  added  after  the  word 
"term",  the  language  "an  individual  or 
individuals"  is  removed,  and  "certain 
individuals"  is  added  in  its  place. 

b.  The  last  sentence  is  removed,  and 
six  new  sentences  are  added  in  its  place. 

3.  Paragraph  (e)  is  amended  by  adding 
nine  new  sentences  to  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

§25.2522(c)-3    Transfers  not  exclusively 
for  charitable,  etc.,  purposes  in  the  case  of 
gifts  made  after  July  31, 1969. 

***** 

(c)*   *   * 
(2)  »    *   * 

(vi)  *   *   *  (a)  *   *   *  Only  one  or  more 
of  the  following  individuals  may  be 
used  as  measuring  lives:  the  donor,  the 
donor's  spouse,  and  an  individual  who, 
with  respect  to  all  remainder 
beneficiaries  (other  than  charitable 
organizations  described  in  section  1 70, 
2055,  or  2522),  is  either  a  lineal  ancestor 
or  the  spouse  of  a  lineal  ancestor  of 
those  beneficiaries.  A  trust  will  satisfy 
the  requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  the  individual  who  is 
the  measuring  life,  or  that  individual's 
spouse,  if  there  is  less  than  a  15% 
probability  that  individuals  who  are  not 
lineal  descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed,  based  on  the  current 
applicable  Life  Table  contained  in 
§  20.2031-7,  at  the  time  property  is 
transferred  to  the  trust  taking  into 
account  the  interests  of  all  primary  and 
contingent  remainder  beneficiaries  who 
are  living  at  that  time.  An  interest 
payable  for  a  specified  term  of  years  can 
qualify  as  a  guaranteed  annuity  interest 
even  if  the  governing  instrument 
contains  a  savings  clause  intended  to 
ensure  compliance  with  a  rule  against 
perpetuities.  The  savings  clause  must 
utilize  a  period  for  vesting  of  21  years 
after  the  deaths  of  measuring  lives  who 
are  selected  to  maximize,  rather  than 
limit,  the  term  of  the  trust.  The  rule  in 
this  paragraph  that  a  charitable  interest 
may  be  payable  for  the  life  or  lives  of 
only  certain  specified  individuals  does 
not  apply  in  the  case  of  a  charitable 
guaranteed  aimuity  interest  payable 
under  a  charitable  remainder  trust 
described  in  section  664.  *  *  * 
***** 

(vii)  *  *  *  (a)  *  '  •  Only  one  or 
more  of  the  following  individuals  may 
be  used  as  measiu"ing  lives:  the  donor, 
the  donor's  spouse,  and  an  individual 
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who,  with  respect  to  all  remainder 
beneficiaries  (other  than  charitable 
organizations  described  in  section  1 70, 
2055,  or  2522),  is  either  a  lineal  ancestor 
or  the  spouse  of  a  lineal  ancestor  of 
those  beneficiaries.  A  trust  will  satisfy 
the  requirement  that  all  noncharitable 
remainder  beneficiaries  are  lineal 
descendants  of  the  individual  who  is 
the  measuring  life,  or  that  individual's 
spouse,  if  there  is  less  than  a  15% 
probability  that  individuals  who  are  not 
lineal  descendants  will  receive  any  trust 
corpus.  This  probability  must  be 
computed,  based  on  the  current 
applicable  Life  Table  contained  in 
§  20.2031-7,  at  the  time  property  is 
transferred  to  the  trust  taking  into 
accoimt  the  interests  of  all  primary  and 
contingent  remainder  beneficiaries  who 
are  living  at  that  time.  An  interest 
payable  for  a  specified  term  of  years  can 
qualify  as  a  unitrust  interest  even  if  the 
governing  instrument  contains  a  savings 
clause  intended  to  ensure  compliance 
with  a  rule  against  perpetuities.  The 
savings  clause  must  utilize  a  period  for 
vesting  of  21  years  after  the  deaths  of 
measuring  lives  who  are  selected  to 
maximize,  rather  than  limit,  the  term  of 
the  trust.  The  rule  in  this  paragraph  that 
a  charitable  interest  may  be  payable  for 
the  life  or  lives  of  only  certain  specified 
individuals  does  not  apply  in  the  case 
of  a  charitable  unitrust  interest  payable 
under  a  charitable  remainder  trust 
described  in  section  664. 
***** 

(e)  Effective  date.  *  *  *  In  addition, 
the  nde  in  paragraphs  (c){2)(vi)(a)  and 
(vii)(a)  of  this  section  that  guaranteed 
annuity  interests  or  unitrust  interests, 
respectively,  may  be  payable  for  a 
specified  term  of  years  or  for  the  life  or 
lives  of  only  certain  individuals  applies 
to  transfers  made  on  or  after  April  4. 
2000.  If  a  transfer  is  made  on  or  after 
April  4,  2000.  that  uses  an  individual 
other  than  one  permitted  in  paragraphs 
(c)(2)(vi)((2)  and  (vii)(a)  of  this  section, 
the  interest  may  be  reformed  into  a  lead 
interest  payable  for  a  specified  term  of 
years.  The  term  of  years  is  determined 
by  taking  the  factor  for  valuing  the 
annuity  or  unitrust  interest  for  the 
named  individual  measuring  life  and 
identifying  the  term  of  years  (roimded 
up  to  the  next  whole  year)  that 
corresponds  to  the  equivalent  term  of 
years  factor  for  an  aimuity  or  unitrust 
interest.  For  example,  in  the  case  of  an 
annuity  interest  payable  for  the  life  of 
an  individual  age  40  at  the  time  of  the 
transfer,  assuming  an  interest  rate  of 
7.4%  under  section  7520,  the  annuity 
factor  bom  column  1  of  Table  S(7.4), 
contained  in  IRS  Publication  1457,  Book 
Aleph,  for  the  life  of  an  individual  age 


40  is  12.0587  (Publication  1457  is 
available  firom  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402).  Based 
on  Table  B(7.4),  contained  in 
Publication  1457,  Book  Aleph,  the  factor 
12.0587  corresponds  to  a  term  of  years 
between  31  and  32  years.  Accordingly, 
the  annuity  interest  must  be  reformed 
into  an  interest  payable  for  a  term  of  32 
years.  A  judicial  reformation  must  be 
commenced  prior  to  October  15th  of  the 
year  following  the  year  in  which  the 
transfer  is  made  and  must  be  completed 
within  a  reasonable  time  after  it  is 
commenced.  A  non-judicial  reformation 
is  permitted  if  effective  under  state  law, 
provided  it  is  completed  by  the  date  on 
which  a  judicial  reformation  must  be 
commenced.  In  the  alternative,  if  a 
court,  in  a  proceeding  that  is 
conunenced  on  or  before  July  5,  2001, 
declares  any  transfer,  made  on  or  after 
April  4,  2000,  and  on  or  before  March 
Q,  2001,  null  and  void  ah  initio,  the 
Internal  Revenue  Service  will  treat  such 
transfers  in  a  manner  similar  to  that 
described  in  section  2055{e)(3)(J). 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  20,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-254  Filed  1-4^1;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  100 

[CGD07-00-124] 
RIN2115-AE46 

Special  Local  Regulations; 
HillstXH-ough  Bay,  Tampa,  FL  . 

agency:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  modifying  the  special  local 
regulation  for  the  annual  Gasparilla 
Marine  Parade  in  Tampa,  Florida.  The 
event  sponsor  changed  the  event  time 
and  date  for  this  year  from  the  first 
Saturday  in  February,  2001 ,  to  January 
27,  2001.  These  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  This  rule  is  effective  fit)m  8  a.m. 
to  6  p.m.  EST  on  January  27,  2001. 
ADDRESSES:  Comments  and  material 
received  bom  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 


docket  CGD  07-00-124  and  are 
available  for  inspection  or  copying  at 
Commander,  Coast  Guard  Group  St. 
Petersburg,  600  8th  Avenue,  S.E.,  St. 
Petersburg,  FL  33701,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Quartermaster  Stephen  Aykroyd 
Coast  Guard  Group  St.  Petersburg, 
Florida  at  (727)  824-7554. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Infbrmation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  have  been 
impracticable,  as  there  was  not 
sufficient  time  remaining  after  the 
changes  to  the  event  time  and  date  were 
finalized. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Ye  Mystic  Krewe  of  Gasparilla  is 
sponsoring  the  annual  Parade  of  Pirates 
in  Hillsborough  Bay  on  January  27, 
2001.  There  will  be  approximately  foiu 
hundred  (400)  spectator  craft.  A  special 
local  regulation  exists  at  33  C.F.R. 
100.734  for  this  event  which  is  usually 
held  on  the  first  Satiuday  in  February. 
However,  the  sponsor  changed  the  date 
for  this  year.  These  regulations  are 
intended  to  promote  safe  navigation  on 
the  waters  of  Tampa  Bay  by  controlling 
the  traffic  entering,  exiting,  and 
traveling  within  the  regulated  area. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  bom  review 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procediues  of 
DOT  is  uimecessary.  Entry  into  the 
regulated  area  is  prohibited  for  only 
approximately  10  hours. 
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Small  Entities  v 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  northern  part  of  Hillsborough  Bay 
on  January  27,  2001  from  8  a.m.  to  6 
p.m. 

This  special  local  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  be  in 
effect  for  10  hours  in  a  limited  area. 

CoUection  of  Information 

-  This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  the  rule  does  not  have 
implications  for  federalism  imder  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  memdate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights.  ^ 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  biu-den. 


Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
envirorunental  impact  of  this  action  and 
has  determined  under  Figure  2-1 , 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Temporarily  suspend  §  100.734  and 
add  temporary  §  100.35T-O0-124  to 
read  as  follows: 

§>100.35T-00-124    Annual  Gasparilla 
Marine  Parade,  Hillsborough  Bay,  Tampa, 
FL 

(a)  Regulated  Area.  A  regulated  area  is 
established  consisting  of  aU  waters  of 
Hillsborough  Bay  and  its  tributaries 
north  of  a  line  drawn  along  latitude  27- 
51.30N.  The  regulated  area  includes  the 
following  in  their  entirety:  Hillsborough 
Cut  "D"  Channel,  Sparkman  Chaimel, 
Ybor  Channel,  Seddon  Channel  and  the 
Hillsborough  River  south  of  the  John  F. 
Kennedy  Bridge.  Coordinates  Reference 
Datum:  NAD  1983. 

(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  is  prohibited  to 
all  commercial  marine  treiffic  from  8 
a.m.  to  6  p.m.  EST  on  January  27,  2001. 

(2)  The  regulated  area  is  an  idle 
speed,  "no  wake"  zone. 

(3)  All  vessels  within  the  regulated 
area  shall  stay  clear  of  and  give  way  to 
all  vessels  in  parade  formation  in  the 
Gasparilla  Marine  Parade. 

(4)  When  within  the  marked  chaimels 
of  the  parade  route,  vessels  participating 
in  the  Gasparilla  Marine  Parade  may  not 
exceed  the  minimum  speed  necessary  to 
maintain  steerage. 

(5)  Persoiinel  water  craft  and  vessels 
without  mechanical  propulsion  are 
prohibited  from  the  parade  route. 


(6)  Northbound  vessels  in  excess  of  80 
feet  in  length  without  mooring 
arrangements  made  prior  to  )anuary  27, 
2001,  are  prohibited  from  entering 
Seddon  Chaimel  unless  the  vessel  is 
officially  entered  in  the  Gasparilla 
Marine  Parade.  All  northbound  vessels 
in  excess  of  80  feet  without  prior 
mooring  arrangements  not  officially 
entered  in  the  Gasparilla  Marine  Parade, 
must  use  the  alternate  route  through 
Sparkman  Chaimel. 

(c)  Date.  This  rule  is  effective  bom  8 
a.m.  to  6  p.m.  EST  on  January  27.  2001. 

Dated:  December  27.  2000. 
G.W.  Sutton, 

Captain,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District,  Acting. 

[FR  Doc.  01-345  Filed  1-4-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD07-00-134] 

Drawbridge  Operation  Regulations; 
Anna  Maria  Bridge,  Across  the  Gulf 
Intracoastai  Waterway,  Mile  89^ 
Bradenton,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  bom  the 
regulations  governing  the  operation  of 
the  Anna  Maria  bridge  across  the  Gulf 
Intracoastai  Waterway,  mile  89.2, 
Bradenton,  Florida.  This  temporary 
deviation  allows  the  drawbridge  owner 
or  operator  to  open  only  a  single  leaf 
between  8  am  and  4  pm,  from  January 
1,  2001  through  February  28,  2001.  This 
temporary  deviation  is  required  to  allow 
the  bridge  owner  to  safely  complete 
repairs  of  the  bridge. 
DATES:  This  deviation  is  effective  from 
January  1,  2001  to  February  28,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dr^on,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The  Anna 
Maria  bridge  across  the  Gulf  Intracoastai 
Waterway  at  Brandenton,  is  a  double 
leaf  bridge  with  a  vertical  clearance  of 
25  feet  above  mean  high  water  (MHW) 
measured  at  the  fenders  in  the  closed 
position  with  a  horizontal  clearance  of 
90  feet.  On  December  13,  2000,  Florida 
Department  of  Transportation,  the 
drawbridge  owner,  requested  a 
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deviation  from  the  current  operating 
regulation  in  33  CFR  117.5  which 
requires  drawbridge  to  open  promptly 
and  fully  when  a  request  to  open  is 
given.  This  temporary  deviation  was 
requested  to  allow  necessary  repairs  to 
the  drawbridge  in  a  critical  time 
sensitive  manner. 

The  District  Ck)mmander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.35  for  the  purpose  of  repair 
completion  of  the  drawbridge.  Under 
this  deviation,  the  Aima  Maria  Bridge 
need  only  open  one  leaf  from  8  am  imtil 
4  pm,  from  January  1,  2001  imtil 
F^ruary  28,  2001.  Single  leaf  closures 
will  occur  intermittently  during  this 
time  period. 

Dated:  December  21,  2000. 
Greg  E.  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

[FR  Doc.  01-346  Filed  1-4-01;  8:45  am] 
■LUNG  COOe  4«10-15-M 


ENVIRONMENTAL  PROTECTK>N 
AGENCY 

40CFRPart52 
[NV033-FON;  FRL-692»-1] 

Finding  of  Failure  To  Submit  a 
Raquirad  State  Implementation  Plan 
for  Particulate  Matter,  Nevada-Clark 
County 

agency:  Environmental  Protection 
Agency  (EPAl. 

action:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
find  that  Nevada  failed  to  make 
particulate  matter  (PM-10) 
nonattainment  area  state 
implementation  plan  (SiP)  submittals 
required  for  the  Las  Vegas  Valley 
Planning  Area  under  the  Clean  Air  Act 
(CAA  or  Act).  The  Las  Vegas  Planning 
Area  was  originally  classified  as  a 
moderate  PM-10  nonattainment  area, 
but  was  later  reclassified  as  serious. 
Under  certain  provisions  of  the  Act, 
states  are  required  to  submit  SIPs 
providing  for,  among  other  things, 
reasonable  further  progress  and 
attainment  of  the  PM-10  national 
ambient  air  quality  standards  (NAAQS) 
in  areas  classified  as  moderate  and 
serious.  The  State  of  Nevada  submitted 
several  plans  intended  to  meet  these 
requirements.  On  June  14,  2000,  EPA 
proposed  to  disapprove  these  SIP 
submittals.  On  E)ecember  5,  2000,  prior 
to  any  final  action  by  EPA,  the  State  of 
Nevada  withdrew  the  submittals.  As  a 
result  of  the  State's  withdrawal  of  the 


moderate  and  serious  area  SIP 
submittals,  EPA  is  today  finding  that 
Nevada  failed  to  make  the  PM-10 
nonattainment  area  SIP  submittals 
required  for  the  Las  Vegas  Valley 
Planning  Area  under  the  Act. 

This  action  triggers  the  1 8-month  time 
clock  for  mandatory  application  of 
sanctions  and  2-year  time  clock  for  a 
federal  implementation  plan  (FIP)  under 
the  Act.  This  action  is  consistent  with 
the  CAA  mechanism  for  assuring  SIP 
submissions. 

EFFECTIVE  DATE:  This  action  is  effective 
as  of  December  20,  2000. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kenneth  Israels,  U.S.  Environmental 
Protection  Agency,  Region  9.  Air 
Division  (AIR-2),  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1194. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  CAA  Planning  Requirements 

In  1990,  Congress  amended  the  Clean 
Air  Act  to  address,  among  other  things, 
continued  nonattainment  of  the  PM-10 
NAAQS.  >  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q 
(1991).  On  the  date  of  enactment  of  the 
Amendments,  PM-10  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  amended  Act  were  designated 
nonattainment  by  operation  of  law. 
These  areas  included  all  former  Group 
I  areas  identified  in  52  FR  29383 
(August  7, 1987)  and  clarified  in  55  FR 
45799  (October  31, 1980),  and  any  other 
areas  violating  the  PM-10  NAAQS  prior 
to  January  1, 1989.  The  Las  Vegas  Valley 
Planning  Area  was  identified  in  the 
August  7, 1987,  Federal  Register  (52  FR 


>  EPA  revised  the  NAAQS  for  PM-10  on  July  1. 
1987  (52  FR  24672),  replacing  standards  for  total 
suspended  particulates  with  new  standards 
applying  only  to  particulate  matter  up  to  10 
microns  in  diameter  (PM-10).  At  that  time.  EPA 
established  two  PM-10  standards.  The  annual  PM- 
10  standard  is  attained  when  the  ex[>ected  aitnual 
arithmetic  average  of  the  24-hour  samples  for  a 
period  of  one  year  does  not  exceed  50  micrograms 
per  cubic  meter  (ug/m^).  The  24-hour  PM-10 
standard  of  150  ug/m^  is  attained  if  samples  taken 
for  24-hour  periods  have  no  more  than  one 
expected  exceedance  per  year,  averaged  over  3 
years.  See  40  CFR  50.6  and  40  CFR  part  50, 
appendix  K. 

On  July  18, 1997,  EPA  reafBnned  the  annual  PM- 
10  standard,  and  slightly  revised  the  24-hour  PM- 
10  standard  (62  FR  38651).  The  revised  24-hour 
PM-10  standard  is  attained  if  the  99th  percentile  of 
the  distribution  of  the  24-hour  results  over  3  years 
does  not  exceed  150  ug/m^  at  each  monitor  within 
an  area. 

This  finding  applies  to  the  outstanding  obligation 
of  the  State  to  submit  plans  for  the  Las  Vegas  Valley 
Planning  Area  addressing  the  24-hour  and  annual 
PM-10  standards,  as  originally  promulgated. 

Breathing  particulate  matter  can  cause  significant 
health  effects,  including  an  increase  in  respiratory 
illness  and  premature  death. 


29384).  A  Federal  Register  action 

announcing  all  areas  designated 
nonattainment  for  PM-10  at  enactment 
of  the  1990  amendments  was  published 
on  March  15,  1991  (56  FR  11101).  The 
boundaries  of  the  Las  Vegas  Valley 
nonattainment  area  (Hydrographic  Area 
212)  are  codified  at  40  CFR  81.329. 

Once  an  area  is  designated 
nonattainment,  section  188  of  the 
amended  Act  outlines  the  process  for 
classification  of  the  area  and  establishes 
the  area's  attainment  date.  In 
accordance  with  section  188(a),  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas,  including  Las 
Vegas  Valley,  were  initially  classified  as 
moderate  by  operation  of  law.  Section 
188(b)(1)  of  the  Act  further  provides  that 
moderate  areas  can  subsequently  be 
reclassified  as  serious  before  the 
applicable  moderate  area  attainment 
date  if  at  any  time  EPA  determines  that 
the  area  cannot  "practicably"  attain  the 
PM-10  NAAQS  by  that  date. 

Air  monitoring  of  the  Las  Vegas 
Valley  during  the  past  18  years  has 
measured  some  of  the  highest  PM-10 
pollution  in  the  United  States.  Nevada 
submitted  a  moderate  area  PM-10  plan 
for  the  Las  Vegas  Valley  on  December  6, 
1991.  Based  on  this  submittal,  EPA 
determined  on  January  8, 1993,  that  the 
Las  Vegas  Valley  could  not  practicably 
attain  both  the  annual  and  24-hour 
standards  by  the  applicable  attainment 
deadline  for  moderate  areas  (December 
31, 1994,  per  section  188(c)(1)  of  the 
Act),  and  reclassified  the  Las  Vegas 
Valley  as  serious  (58  FR  3334).  In 
accordance  with  section  189(b)(2)  of  the 
Act,  SIP  revisions  for  the  Las  Vegas 
Valley  addressing  the  requirements  for 
serious  PM-10  nonattainment  areas  in 
section  189(b)  and  (c)  of  the  Act  were 
required  to  be  submitted  by  August  8, 
1994  and  February  8, 1997. 

The  moderate  and  serious  area 
requirements,  as  they  currently  pertain 
to  the  Las  Vegas  VaUey  nonattainment 
area,  include:  ^ 

(a)  A  demonstration  (including  air 
quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  2001,  or  an  alternative 
demonstration  that  attainment  by  that 
date  would  be  impracticable  and  that 
the  plan  provides  for  attainment  by  the 
most  expeditious  alternative  date 


^  EPA  has  concluded  that  certain  moderate  area 
PM-10  requirements  continue  to  apply  after  an  area 
has  been  reclassified  to  serious.  For  a  more  detailed 
discussion  of  the  planning  requirements  applicable 
to  the  Las  Vegas  Valley  and  the  relationship 
between  the  moderate  area  and  serious  area 
requirements  after  the  reclassification  of  the  area  to 
serious,  see  65  FR  37324-37326  ()une  14,  2000). 
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practicable  (CAA  section  189(b)(l)(A)(i) 
and  (ii)); 

(b)  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  fiuther  progress 
toward  attainment  by  December  31, 
2001  (CAA  section  189(c)). 

(c)  Provisions  to  assure  that 
reasonably  available  control  (RACM), 
including  reasonably  available  control 
technology  (RACT),  measures  shall  be 
implemented  as  soon  as  practicable 
(CAA  section  189(a)(1)(C));  and 

(d)  Provisions  to  assure  that  the  best 
available  control  measures  (BACM), 
including  best  available  control 
technology  (BACT)  shall  be 
implemented  no  later  than  four  years 
after  the  reclassification  of  the  area  to  a 
'Serious  nonattainment  area  (CAA 

section  189(b)(1)(B). 

B.  Nevada's  PM-10  SIP  Submittals  for 
the  Las  Vegas  Valley 

The  State  of  Nevada  submitted  the 
following  plans  that  were  prepared  by 
the  Clark  Coimty  Department  of 
Comprehensive  Planning  (CC]DCP)  to 
address  the  CAA's  moderate  and  serious 
area  requirements  for  the  Las  Vegas 
Valley  Planning  Area:  \- 

1.  The  PM-10  moderate  area 
nonattainment  plan  titled  "PM-10  Air 
Quality  Implementation  Plan,  Las  Vegas 
Valley.  Clark  County,  Nevada"  (1991 
Moderate  Plan),  submitted  to  EPA  on 
Decembers,  1991; 

2.  An  "Addendum  to  the  'Moderate 
Area'  PM-10  State  Implementation  Plan 
for  the  Las  Vegas  Valley"  (1995  RACM 
Addendum),  submitted  to  EPA  on 
February  15,  1995; 

3.  A  BACM  analysis  plan  titled 
"Providing  for  the  Evaluation,  Adoption 
and  Implementation  of  Best  Available 
Control  Measures  and  Best  Available 
Control  Technology  to  Improve  PM-10 
Air  Quality"  (1994  BACM  Plan), 
submitted  to  EPA  on  December,  1994; 
and 

4.  The  PM-10  serious  area 
nonattainment  plan  for  the  Las  Vegas 
Valley  nonattainment  area  titled 
"Particulate  Matter  (PM-10)  Attainment 
Demonstration  Plan"  (1997  Serious 
Plan),  submitted  to  EPA  on  August  25, 
1997. 

The  term  "Moderate  Area  SIP"  in  this 
action  refers  collectively  to  the  1991 
Moderate  Plan  and  the  1995  RACM 
Addendum;  "Serious  Area  SIP"  refers 
collectively  to  the  1994  BACM  Plan  and 
the  1997  Serious  Plan.  These  submittals 
became  complete  by  operation  of  law.^ 


C.  EPA  Actions  Relating  to  Nevada's 
PM-10  SIP  Submittals  for  the  Las  Vegas 
Valley 

On  June  14,  2000,  EPA  proposed  to 
disapprove  both  the  Moderate  Area  SIP 
and  the  Serious  Area  SIP  for  the  Las 
Vegas  Valley  Plaiming  Area.  See  65  FR 
37324.  Two  comments  supporting  our 
proposed  action  were  received. 

On  December  5,  2000,  prior  to  EPA's 
taking  final  action  on  its  proposed 
disapproval,  the  State  of  Nevada 
withdrew  the  Moderate  Area  SIP  and 
the  Serious  Area  SIP.  See  letter  dated 
December  5,  2000  fit)m  Allen  Biaggi, 
Administrator  of  the  Division  of 
Environmental  Protection,  Nevada 
Department  of  Conservation  and  Natural 
Resources  to  Felicia  Marcus,  Regional 
Administrator,  EPA  Region  9. 

The  CAA  establishes  specific 
consequences  if  EPA  finds  that  a  State  ' 
has  failed  to  meet  certain  requirements 
of  the  CAA.  Of  particular  relevance  here 
is  CAA  section  179(a)(1),  the  mandatory 
sanctions  provision.  Section  179(a)  sets 
forth  four  findings  that  form  the  basis 
for  application  of  a  sanction.  The  first 
finding,  that  a  State  has  failed  to  submit 
a  plan  required  imder  the  CAA,  is  the 
finding  relevant  to  this  rulemaking 
because  withdrawal  of  a  plan  is 
tantamount  to  failing  to  submit  it. 

If  Nevada  has  not  made  the  required 
complete  submittal  (in  this  case 
resubmittal)  within  1 8  months  of  the 
effective  date  of  today's  rulemaking, 
pursuant  to  CAA  section  179(a)  and  40 
CFR  52.31,  the  offset  sanction  identified 
in  CAA  section  179(b)  will  be  applied 
in  the  affected  area.  If  the  State  has  still 
not  made  a  complete  submission  6 
months  after  the  o&et  sanction  is 
imposed,  then  the  highway  funding 
sanction  will  apply  in  the  affected  area, 
in  accordance  with  40  CFR  52. 31.*  The 
18-month  clock  will  stop  and  the 
sanctions  will  not  take  effect  if,  within 
18  months  after  the  date  of  the  finding, 
EPA  finds  that  the  State  has  made  a 
complete  submittal  of  a  plan  addressing 
the  applicable  moderate  area  and  the 
serious  area  PM-10  requirements  for  the 
Las  Vegas  Valley. 

In  addition,  CAA  section  110(c)(1) 
provides  that  EPA  must  promulgate  a 
federal  implementation  plan  (F£P)  no 
later  than  2  years  after  a  finding  imder 


^  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FK  42216). 


*In  a  1994  rulemaking.  EPA  established  the 
Agency's  selection  of  the  sequence  of  these  two 
sanctions:  the  offset  sanction  under  section 
179(b)(2)  shall  apply  at  18  months,  followed  6 
months  later  by  the  highway  sanction  under  section 
179(b)(1)  of  the  Act.  EPA  does  not  choose  to  deviate 
from  this  presumptive  sequence  in  this  instance. 
For  more  details  on  the  timing  and  implementation 
of  the  sanctions,  see  59  FR  39832  (August  4.  1994), 
promulgating  40  CFR  52.31,  "Selection  of  sequence 
of  mandatory  sanctions  for  findings  made  pusuant 
to  section  179  of  the  Clean  Air  Act." 


section  179(a)  unless  EPA  takes  final 
action  to  approve  the  submittal  within 
2  years  of  EPA's  finding. 

EPA  encourages  the  responsible 
parties  to  work  together  on  a  solution  in 
a  broad,  open  public  process  which  can 
result  in  the  avoidance  of  the  sanctions 
and  FIP. 

D.  Recent  Developments  in  Nevada 

Since  November,  1998,  we  have  been 
working  with  CCDCP  to  develop  an 
approvable  SIP  that  would  replace  those 
we  proposed  to  disapprove  in  June 
2000.  On  October  30,  2000,  EPA 
received  a  60-day  notice  of  intent  to  sue 
under  section  304(a)(2)  of  the  CAA  bom 
the  Sierra  Club  alleging  that  we  had 
failed  to  take  final  action  on  the  1997 
Serious  Plan  by  the  CAA  deadline. 
While  in  the  midst  of  finalizing  our 
disapproval  action,  the  State  of  Nevada 
with(h«w  both  the  Moderate  Area  SIP 
and  Serious  Area  SIP  &t)m  EPA 
consideration.  As  noted  above,  the 
withdrawal  means  that  EPA  cannot 
finalize  the  proposed  disapproval  action 
and  the  Agency  is  compelled  to  find 
that  the  State  of  Nevada  has  failed  to 
make  the  required  SIP  submissions  for 
the  Las  Vegas  Valley  PM-10 
nonattainment  area.^ 

EPA  is  hopeful  that  in  addition  to 
withdrawing  these  plans,  CCDCP 
intends  to  consult  more  broadly  and 
openly  with  stakeholders  concerned 
with  the  planning  process;  EPA  urges 
them  to  do  so.  EPA  is  encouraged  by 
recent  efforts  by  CCDCP  to  develop  an 
approvable  PM-10  SIP  that  would 
replace  the  ones  which  have  been 
withdrawn. 

EPA  believes  that  some  of  the  work 
found  in  the  most  recent  CCDCP  draft 
plan  ^  will  contribute  towards  attaining 
the  24-hour  and  annual  PM-10 
standards.  For  instance,  they  have: 

•  Adopted  several  new  fugitive  dust 
rules  for  significant  sources,  as  well  as 
some  of  the  most  advanced  and 
stringent  Best  Management  Practices  for 
construction  sites  among  PM-10 
nonattainment  areas, 

•  Conducted  studies  to  identify 
vacant  land  in  the  Las  Vegas  Valley  and 
they  are  engaging  in  public  outreach 
efforts  to  vacant  land  owners  regarding 
compliance  with  new  requirements, 


'EPA  notes  that  the  sanctions  for  failing  to 
submit  these  plans  are  identical  to  those  which 
would  have  been  imposed  had  we  finalized  our 
disapproval  action. 

^This  plan,  which  was  informally  submitted  to 
EPA  on  September  11.  2000.  is  entitled  "PM-10 
State  Implementation  Plan  for  Clark  County — 
September  2000  Draft."  Some  of  this  work  is  being 
currently  implemented  by  the  Clark  County  Health 
District. 
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•  Conunitted  to  hire  additional  staff 
to  conduct  inspections  of  fugitive  dust 
soiut:es  to  ensure  rule  compliance,  and 

•  Funded  near-term  research  on 
standards/test  methods  for  fugitive  dust 
sources. 

However,  EPA  notes  that  while  we  are 
encouraged  by  the  work  of  CCDCP  in 
developing  an  approvable  PM-10 
replacement  SIP,  we  have  also 
identified  significant  concerns  with  the 
draft  plan  that  we  have  reviewed  so  far. 
Specifically,  EPA  is  concerned  about:  ^ 

(1)  The  underlying  data  (including 
whether  or  not  all  emission  sources  are 
included)  which  ultimately  must  result 
in  an  acciirate  emissions  inventory, 

(2)  How  the  use  of  the  locally- 
implemented  paved  road  offset  program 
may  affect  attainment  and  conformity, 

(3)  The  plan's  treatment  of  mobile 
source  emissions  growth, 

(4)  The  plan's  incomplete  or 
inadequate  process  for  determining 
appropriate  controls  for  the  area  and 
measurement  standards/techniques  for 
certain  sources  (RACM/BACM  and  the 
most  stringent  measures  analysis  under 
CAA  section  188(e)), 

(5)  The  plan's  inaccurate 
determination  that  BACT  application  is 
unnecessary  at  sources  which  are 
clearly  subject  to  such  federal 
requirements, 

(6)  An  overall  strategy  to  attain  which 
inappropriately  assumes  future 
construction  occurring  on  all  vacant 
land  within  the  nonattainment  area,^ 

(7)  Failure  to  integrate  the  conformity 
budget  into  the  plan  so  that  the  budget 
and  the  plan  can  be  shown  to  be 
working  together  towards  attainment, 
and 

(8)  Failure  to  address  significant 
elements  necessary  to  justify  an 
extension  of  time  to  aciiieve  attainment 
of  PM-10  standards. 

We  are  hopeful  that  by  CCDCP 
working  with  the  local  agencies  and 
business,  environmental,  and  other 
stakeholders,  our  concerns  will  be 
addressed  with  the  submittal  of  an 
approvable  PM-10  SIP  for  the  Las  Vegas 
Valley  area.  Further,  it  is  our 
understanding  that  CCDCP  intends  to 
adopt  a  plan  which  addresses  our 
concerns  on  the  following  schedule: 

•  January  5,  2001— CCDCP  will  send 
a  second  draft  of  their  draft  plan  to  EPA 
for  comment, 


^  This  list  is  not  exhaustive.  See  letter  from 
Kenneth  F.  Bigos,  EPA  to  John  Schlegel.  (XDCP, 
dated  November  15.  2000  for  additional  details. 

"  EPA  notes  that  this  is  consistent  with  concerns 
that  the  Sierra  Club  raised  both  in  its  comment 
letter  on  the  June  14,  2000  proposed  disapproval 
action  and  in  its  October  30.  2000  notice  of  intent 
to  sue  EPA. 


•  March  20,  2001— CCDCP  presents 
the  draft  plan  to  their  Board  and  opens 
the  public  comment  period  on  the  plan, 

•  April  20,  2001— CCDCP  will  close 
the  public  comment  period, 

•  June  2001— CCDCP's  Board  will 
approve  the  plan,  and 

•  Late  Jime  2001— State  of  Nevada 
will  submit  the  plan  to  EPA  for  action. 

n.  Final  Action 

A.  Rule 

EPA  is  today  making  a  finding  that 
the  State  of  Nevada  failed  to  submit  SIP 
revisions  addressing  the  CAA's 
moderate  and  serious  area  PM-10 
requirements  to  attain  the  24-hour  and 
annual  PM-10  NAAQS  for  the  Las 
Vegas  Valley  PM-10  nonattainment 
area. 

B.  Effective  Date  Under  the 
Administrative  Procedures  Act 

Today's  action  will  be  effective  on 
December  20,  2000.  Under  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  553(d)(3),  agency  rulemaking 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Fciideral 
Register  if  an  agency  has  good  cause  to 
mandate  an  earlier  effective  date. 
Today's  action  concerns  a  SIP 
submission  that  is  already  overdue  and 
the  State  has  been  aware  of  applicable 
provisions  of  the  CAA  relating  to 
overdue  SIPs.  In  addition,  today's  action 
simply  starts  a  "clock"  that  will  not 
result  in  sanctions  for  18  months,  and 
that  the  State  may  "turn  off"  through 
the  submission  of  a  complete  SIP 
submittal.  These  reasons  support  an 
effective  date  prior  to  30  days  after  the 
date  of  publication. 

C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  final  agency  action  is  not  subject 
to  the  notice-and-comment 
requirements  of  the  APA,  5  U.S.C. 
533(b).  EPA  believes  that  because  of  the 
limited  time  provided  to  make  findings 
of  failure  to  submit  regarding  SEP 
submissions.  Congress  did  not  intend 
such  findings  to  be  subject  to  notice- 
and-comment  rulemaking.  However,  to 
the  extent  such  findings  are  subject  to 
notice-and-comment  rulemaking,  EPA 
invokes  the  good  cause  exception 
pursuant  to  the  APA,  5  U.S.C.  553(d)(3). 
Notice  and  comment  are  unnecessary 
because  no  EPA  judgment  is  involved  in 
making  a  nonsubstantive  finding  of 
failure  to  submit  SIPs  required  by  the 
CAA.  Furthermore,  providing  notice 
and  comment  would  be  impracticable 
because  of  the  limited  time  provided 
under  the  statute  for  making  such 
determinations.  Finally,  notice  and 


comment  would  be  contrary  to  the 
public  interest  because  it  would  divert 
Agency  resources  fi-om  the  critical 
substantive  review  of  submitted  SIPs. 
See  58  FR  51270,  51272,  note  17 
(October  1,  1993);  59  FR  39832,  39853 
(August  4,  1994). 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  mqy  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfimded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
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governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include  « 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  vrill  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  ain  agency  to  conduct 


a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
findings  of  failure  to  submit  required 
SIP  revisions  do  not  by  themselves 
create  any  new  requirements.  Therefore, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  The 
CAA  provision  discussed  in  this  notice 
requires  states  to  submit  SIPs.  This 
notice  merely  provides  a  finding  that 
Nevada  has  not  met  that  requirement. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fit>m  this 
action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 


EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  gqpd  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  20,  2000.  EPA  vrill  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  6,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
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Dated:  December  20.  2000. 
Amy  Zimpfer, 

Acting  Regional  Administrator,  Region  DC. 
(FR  Doc.  01-221  Filed  1-4-01;  8:45  ami 

■ILUNG  CODE  6S80-40-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

40  CFR  Part  1610 

Rapresantatlon  of  Witnesses  in 
Agency  Investigations 

agency:  Chemical  Safety  and  Hazard 
Investigation  Board. 
action:  Final  rule. 

SUMMARY:  This  document  sets  forth  the 
Chemical  Safety  and  Hazard 
Investigation  Board's  regulations  for  the 
representation  of  witnesses  in  agency 
investigations.  It  covers  representation 
by  attorneys  of  witnesses  in  depositions 
or  other  situations  where  testimony  is 
compelled  and  representation  by 
attorneys  or  non-attorney 
representatives  of  witnesses  who  are 
appearing  volimtahly  for  interviews. 
DATES:  Effective  January  5,  2001. 
FOR  FtiRTHER  INf  ORMATION  CONTACT: 
Raymond  C.  Porfiri,  (202)  261-7600. 
SUPPLEMENTARY  INFORMATION:  The 
Chemical  Safety  and  Hazard 
hivestigation  Board  ("CSB"  or  "Board") 
is  mandated  by  law  to  "Investigate  (or 
cause  to  be  investigated),  determine  and 
report  to  the  public  in  writing  the  facts, 
conditions,  and  circumstances  and  the 
cause  or  probable  cause  of  any 
accidental  release  [within  its 
jurisdiction]  resulting  in  a  fatality, 
serious  injury  or  substantial  property 
damages."  42  U.S.C.  7412(r)(6)(C)(i). 
The  Board  has  developed  practices  and 
procedures  for  conducting 
investigations  under  this  provision  and 
has  determined  that  its  procedures  and 
policies  concerning  witness 
representation  should  be  published  in 
the  Federal  Register  and  codified  in  the 
Code  of  Federal  Regidations  for  wider 
public  dissemination.  These  rules 
codify  the  law  concerning  witness 
representation  as  set  forth  in  the 
Administrative  ProcediuB  Act,  5  U.S.C. 
555(b).  Because  they  concern  a  matter  of 
agency  organization,  procedure,  or 
practice,  notice-and-comment 
procediu^s  are  not  required  and  are  not 
provided  here.  5  U.S.C.  553(b)(B). 

It  should  be  noted  that  CSB 
administrative  investigations  are  purely 
investigatory  and  that  the  CSB  lacks  the 
authority  to  determine  anyone's  civil  or 
criminal  liability,  or  make  any  other 
determination  depriving  a  person  of  life. 


liberty  or  property.  Its  enabling  statute 
prohibits  any  part  of  the  "conclusions, 
findings,  or  reconunendations  of  the 
Board"  from  being  admitted  as  evidence 
or  used  in  any  other  way  in  civil  suits 
arising  from  incidents  investigated  by 
the  CSB.  42  U.S.C.  7212(r)(6)(G). 
Witnesses  in  CSB  proceedings  are  not 
targets  of  the  investigation,  do  not  have 
their  legal  rights  at  issue,  and  as  such 
are  not  entitled  to  the  sort  of  due 
process  protections  that  attend  agency 
adjudication^.  See  Hannah  v.  Larche, 
363  U.S.  420  (I960). 

The  Administrative  Procedure  Act 
does,  however,  provide  that  witnesses 
who  are  "compelled  to  appear  in 
person"  before  the  agency  may  be 
"accompanied,  represented,  and 
advised  by  counsel,  or  if  permitted  by 
the  agency  by  other  qualified 
representative."  5  U.S.C.  555(b).  The 
Board's  rule  codifies  this  provision  and 
provides  that  witnesses  compelled  to 
appear  (normally  for  a  deposition)  may 
be  accompanied,  represented,  and 
advised  by  an  attorney.  The  Board,  in  its 
discretion,  has  determined  not  to 
provide  for  non-attorney  representation 
in  such  situations. 

The  CSB  practice,  which  is  being 
codified  in  this  final  rule,  provides 
reasonable  "ground  rules"  for  attorney 
participation  in  witness  depositions.  It 
is  modeled,  in  part,  on  the  regulation  of 
the  Federal  Trade  Commission,  16  CFR 
2.9(b). 

The  CSB  also  is  providing  guidance  to 
witnesses  who  appear  voluntarily  for 
interviews.  In  such  circiunstances,  the 
agency's  Investigator-in-Charge,  in 
consultation  with  the  General  Counsel, 
may  permit  the  witness  to  be 
accompanied  by  an  attorney  or  a  non- 
attorney  representative,  but  there  is  no 
right  to  such  representation.  The 
Administrative  Procedure  Act  does  not 
mandate  a  right  to  representation  for 
non-compulsory  appearances.  5  U.S.C. 
555(b). 

Regulatory  Flexibility  Act 

The  Board,  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  has  reviewed  this  regulation  and 
by  approving  it  certifies  that  this 
regidation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 


deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Dated:  December  22,  2000. 
CImBtopher  W.  Warner, 

General  Counsel. 

List  of  Subjects  in  40  CFR  Part  1610, 

Administrative  practice  and 
procedure.  Investigations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Chemical  Safety  and 
Hazard  Investigation  Board  adds  a  new 
40  CFR  part  1610  as  follows: 

PART  1610— ADMINISTRATIVE 
INVESTIGATIONS 

1610.1    Representation  of  witnesses  in 
investigations. 

Authority:  42  U.S.C.  7412(r)(6)(C)(i), 
7412(r)(6)(L).  7412(r)(6)(N) 

§  1 61 0.1    Representation  of  witnesses  in 
investigations. 

(a)  Witnesses  who  are  compelled  to 
appear.  Witnesses  who  are  compelled  to 
appear  for  a  deposition  (i.e.,  by 
subpoena)  are  entitled  to  be 
accompanied,  represented,  and  advised 
by  an  attorney  as  follows: 

(1)  Coimsel  for  a  witness  may  advise 
the  witness  with  respect  to  any  question 
asked  where  it  is  claimed  that  the 
testimony  or  other  evidence  sought  from 
a  witness  is  outside  the  scope  of  the 
investigation,  or  that  the  witness  is 
privileged  to  refuse  to  answer  a  question 
or  to  produce  other  evidence.  For  these 
allowable  objections,  the  witness  or 
counsel  for  the  witness  may  object  on 
the  record  to  the  question  or 
requirement  and  may  state  briefly  and 
precisely  the  ground  therefor.  If  the 
witness  refuses  to  answer  a  question, 
then  counsel  may  briefly  state  on  the 
record  that  counsel  has  advised  the 
witness  not  to  answer  the  question  and 
the  legal  grounds  for  such  refusal.  The 
witness  and  his  or  her  counsel  shall  not 
otherwise  object  to  or  refuse  to  answer 
any  question,  and  they  shall  not 
otherwise  interrupt  the  oral 
examination. 

(2)  Any  objections  made  will  be 
treated  as  continuing  objections  and 
preserved  throughout  the  further  course 
of  the  deposition  without  the  necessity 
for  repeating  them  as  to  any  similar  line 
of  inquiry.  CumiUative  objections  are 
unnecessary.  Repetition  of  the  groimds 
for  any  objection  will  not  be  allowed. 

(3)  Counsel  for  a  witness  may  not,  for 
any  purpose  or  to  any  extent  not 
allowed  by  paragraphs  (a)(1)  and  (2)  of 
this  section,  interrupt  the  examination 
of  the  witness  by  making  any  objections 
or  statements  on  the  record. 
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(4)  Following  completion  of  the 
examination  of  a  witness,  counsel  for 
the  witness  may  on  the  record  request 
the  person  conducting  the  deposition  to 
permit  the  witness  to  clarify  any  of  his 
or  her  answers.  The  grant  or  denial  of 
such  request  shall  be  within  the  sole 
discretion  of  the  person  conducting  the 
deposition. 

(5)  The  person  conducting  the 
deposition  shall  take  all  necessary 
action  to  regulate  the  course  of  the 
deposition,  to  avoid  delay,  and  to 
prevent  or  restrain  disorderly,  dilatory, 
obstructionist,  or  contiunacious 
conduct,  or  contemptuous  language. 
Such  person  shall,  for  reasons  stated  on 
the  record,  immediately  report  to  the 
Board  any  instances  where  an  attorney 
has  allegedly  refused  to  comply  with  his 
or  her  directions,  or  has  allegedly 

■  engaged  in  disorderly,  dilatory, 
obstructionist,  or  contumacious 
conduct,  or  contemptuous  language  in 
the  coiu^e  of  the  deposition.  The  Board 
may  thereupon  take  such  further  action, 
if  any,  as  the  circumstances  warrant, 
including  exclusion  of  that  attorney 
from  further  participation  in  the 
particular  investigation. 

(b)  Voluntary  interviews.  Witnesses 
appearing  voluntarily  do  not  have  a 
right  to  have  an  attorney  present  during 
questioning.  The  Investigator-in-Charge 
(nC),  in  consultation  with  the  General 
Counsel,  may  permit  a  witness  to  be 
accompanied  by  an  attorney  or  non- 
attorney  representative.  If  so 
accompanied,  the  role  of  the  attorney  or 
non-attorney  representative  is  limited  to 
raising  objections  to  questions  that  are 
outside  the  scope  of  the  investigation 
and  to  advising  the  witness  with  respect 
to  any  legal  privilege  such  as,  for 
example,  imder  the  Fifth  Amendment  to 
the  U.  S.  Constitution.  Attorney  and 
non-attomey  representatives  may  not 
represent  more  than  one  witness  in  each 
investigation  in  this  fashion,  absent  the 
consent  of  the  IIC  and  the  General 
Counsel. 

(FR  Doc.  01-288  Filed  1-4-01;  8:45  am] 

aiUJNa  CODE  6360-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1247 
[STB  Ex  Parte  No.  583] 

Modification  of  the  Class  I  Reporting 
Regulations 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rules. 


SUMMARY:  New  regulations,  requiring  all 
Class  I  railroads  to  report  the  number  of 
railroad  cars  loaded  and  terminated 
annually  are  adopted.  The  new 
reporting  requirement  will  ensure  the 
continued  availability  of  important 
data — heretofore  only  voluntarily 
reported  to,  and  supplied  to  the  Surface 
Transportation  Board  (Board)  by,  the 
Association  of  American  Railroads 
(AAR) — needed  by  the  Board  for 
application  of  the  Uniform  Railroad 
Costing  System  (URCS),  its  railroad  cost 
accounting  system. 
EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Aguiar,  (202)  565-1527  or  H.  Jeff 
Warren,  (202)  565-1533.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION:  In  a 
Notice  of  Proposed  Rulemaking  (NPR) 
served  July  18,  2000,  confluents  were 
solicited  on  modifying  Chapter  X  of  the 
Code  of  Federal  Regulations  Title  49, 
Part  1247  to  require  Class  I  railroads  to 
submit  a  new  report — Annual  Report  of 
Cars  Loaded  and  Cars  Terminated  (Form 
STB-54).  This  new  report  would  require 
Class  I  railroads  to  report  the  number  of 
cars  loaded  and  terminated  during  each 
calendar  year.  Ciurently,  the  AAR 
collects  such  data  quarterly  and 
aggregates  the  information  on  a  yearly 
basis  in  its  annual  reports  (AAR  Form 
CS-54-1)  for  each  railroad. 

Historically,  we  have  relied  on  AAR 
Form  CS-54-1  to  obtain  certain  inputs 
for  URCS.  However,  to  ensure  the 
continued  availability  of  these  data,  we 
proposed  that  Class  I  railroads  file  an 
abbreviated  version  of  AAR  Form  CS- 
54-1  with  the  Board.  We  proposed  to 
require  the  reporting  of  only  that  data 
used  as  inputs  for  URCS — sections  A 
and  B  of  AAR  Form  CS-54-1. 

Comments  on  the  NPR  were  filed  by 
the  Western  Coal  Traffic  League,  United 
Transportation  Union-Illinois 
Legislative  Board  (UTU-IL),  and  the 
U.S.  Department  of  Agriculture.  All 
three  parties  fully  support  the  proposal. 
In  addition,  UTU-IL  suggests  that  we: 
(1)  Require  the  carriers  to  file  quarterly, 
as  well  as  annual,  information;  (2)  make 
Form  STB-54  data  available  for 
inspection  in  oiu'  public  reference  room 
rather  than  in  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  (OEEAA);  and  (3)  adopt 
a  definition  of  "dependent  short  line" 
railroads  and  require  Class  I  railroads  to 
list  their  dependent  short  lines. ' 


'  Traffic  loaded  and  terminated  on  dependent 
short  line  railroads  is  to  be  reported  by  Class  I 
railroads  as  if  it  was  loaded  or  terminated  by  the 
Class  I  carrier.. 


We  will  adopt  the  proposed  reporting 
requirement  supported  by  all 
commenters.  We  decline,  however,  to 
adopt  UTU— IL's  additional  proposals. 
Regarding  the  suggestion  to  have 
railroads  file  quarterly  data,  it  would  be 
inappropriate  to  adopt  the  UTU-IL 
proposal  without  first  affording 
railroads  the  opportunity  to  comment. 
More  importantly,  we  see  no  reason  to 
burden  the  railroads  with  filing 
quarterly  data  that  we  would  not  use. 
While  UTU-IL  contends  that  the  filing 
of  quarterly  data  will  assure  "the 
integrity  of  the  process,"  it  has  not 
explained  why  that  is  so,  and  we  fail  to 
see  how  filing  such  data  would  provide 
any  benefit. 

In  addition,  we  see  no  need  to 
maintain  a  second  set  of  Form  STB-54 
data  in  our  public  reference  room. 
UTU-IL  has  not  shown  that  housing  the 
data  in  OEEAA  will  place  any 
unreasonable  burden  on  the  public  or 
limit  access  to  the  information.  Indeed, 
all  other  cost  and  traffic  data  reported 
by  the  railroads  are  available  to  the 
public  only  in  OEEAA  and  we  have 
received  no  reports  of  dissatisfaction 
with  this  arrangement.  Because  the  data 
is  used  on  a  regular  basis  by  OEEAA 
staff,  it  is  administratively  most 
practical  to  house  the  data  where  it  is 
used  and  UTU-IL  has  provided  no 
compelling  reason  to  maintain  a 
duplicate  set  of  data  in  the  public 
reference  room. 

Finally,  under  our  proposal,  we 
expect  the  railroads  to  apply  the  term 
"dependent  short  line"  in  the  same 
manner  as  it  has  been  applied  in  prior 
years  to  compile  AAR  Form  CS-54-1. 
This  will  ensure  comparability  of  data 
from  year-to-year.  We  see  no  need,  and 
UTU-IL  has  suggested  none,'  to  have 
railroads  provide  a  list  of  their 
dependent  short  lines.  Because  it  is  our 
longstanding  policy  not  to  burden  the 
industry  by  requiring  the  filing  of 
unneeded  information,  we  reject  this 
proposal. 

Tne  regulations  set  forth  below  are 
adopted  and  will  be  codified  at  49  CFR 
1247.  Copies  of  Form  STB-54  and  its 
instructions  will  be  available  on  the 
Board's  web  site  under  forms  {http:// 
www.stb.dot.gov/infoexl  .htm#forms). 
Alternatively,  copies  can  be  requested 
by  writing  or  calling  the  contact  persons 
listed  above. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Because  only  large  railroads  will  be 
affected  by  the  new  reporting 
requirement,  we  conclude  that  oiu- 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
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meaning  of  the  Regulatory  Flexibility 
Act. 

List  of  Sul^ects  in  49  CFR  Part  1247 

Freight,  Railroads,  Reporting  and 
recordlLeeping  requirements. 

Decided:  December  29,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  Commissioner  Clybum. 
Vernon  A.  Willianu, 
Secretory. 

For  the  reasons  set  forth  above.  Title 
49.  Part  1247  Report  of  Cars  Loaded  and 
Cars  Terminated  is  added  to  Chapter  X 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  1247-flEPORT  OF  CARS 
LOADED  AND  CARS  TERMINATED 

Authority:  49  U.S.C.  721. 10707, 11144. 
11145. 

f  1247.1    Annual  Ftoport  of  Cars  Loaded 
and  Cars  Tanninated. 

Beginning  with  the  reporting  period 
commencing  January  1,  2001,  and 
annually  thereafter,  each  Class  I  railroad 
shall  file  Form  STB-54,  Annual  Report 
of  Cars  Loaded  and  Cars  Terminated, 
together  with  the  accompanying 
certification,  with  the  Office  of 
Economics.  Environmental  Analysis, 
and  Administration  (OEEAA),  Surface 
Transportation  Board.  Washington,  E)C 
20243,  within  90  days  after  the  end  of 
the  reporting  year.  Blank  forms  and 
instructions  are  available  on  the  Board's 
web  site  {http://www.stb.dot.gov/ 
infoexl  .htm§forms)  or  can  be  obtained 
by  contacting  OEEAA. 

[FR  Doc.  01-328  Filed  1-4-01;  8:45  ami 
BMJJNG  COOC  491S-00-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
Rm  1018-AG06 

Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
published  a  document  in  the  September 
28.  2000.  Federal  Register  prescribing 
the  hunting  seasons,  hours,  areas,  and 


daily  bag  and  possession  limits  for 
general  waterfowl  seasons  and  those 
early  seasons  for  which  States 
previously  deferred  selection.  This 
dociunent  corrects  errors  in  the  season 
dates  and  other  pertinent  information 
for  the  States  of  Florida,  Idaho,  and 
Tennessee. 

DATES:  This  rule  was  effective  on 
September  29.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Andrew,  Chief,  Division  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  £)epartment  of  the 
hiterior.  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  In  the 
September  28.  2000,  Federal  Register 
(65  FR  58314).  we  published  a  final  rule 
prescribing  hunting  seasons,  hours, 
areas,  and  daily  bag  and  possession 
limits  for  general  waterfowl  seasons, 
certain  other  migratory  bird  seasons, 
and  those  early  seasons  for  which  States 
previously  deferred  selection.  The  rule 
contained  errors  in  the  introductory 
language  for  several  sections  and  entries 
for  Florida,  Idaho,  and  Tennessee, 
which  are  discussed  briefly  below  and 
corrected  by  this  notice. 

We  received  public  comment  on  the 
proposed  rules  for  the  seasons  and 
limits  established  by  the  September  28 
final  rule.  We  addressed  these 
comments  in  the  August  23,  2000,  (65 
FR  51496)  and  September  27.  2000,  (65 
FR  58152)  Federal  Register.  The 
corrections  are  typographical  in  nature 
and  involve  no  change  in  substance  in 
the  contents  of  the  prior  proposed  and 
final  rules. 

120.104    [CorractMl] 

1.  On  page  58316  under  the  heading 
Seasons,  limits,  and  shooting  hours  for 
rails,  woodcock,  and  common  snipe,  the 
second  introductory  paragraph  is 
corrected  to  read  "Shooting  and 
hawking  hours  are  one-half  hour  before 
sunrise  until  sunset,  except  as  otherwise 
restricted  by  State  regulations.  Area 
descriptions  were  published  in  the 
August  23,  2000,  (65  FR  51496)  and 
September  27,  2000.  (65  FR  58152) 
Federal  Register." 

2.  On  page  58316  under  the  heading 
Pacific  Flyway,  the  heading  "Idaho"  is 
inserted  above  the  heading  Nevada; 
imder  the  heading  Idaho,  the 
subheading  "Zone  1"  is  inserted;  across 
from  the  subheading  Zone  1,  the  season 
dates  of  "Oct.  7-Jan.  19"  are  inserted  in 
the  colunm  for  common  snipe;  under 
the  subheading  Zone  1,  the  subheading 
"Zone  2  &  3"  is  inserted;  across  from  the 


subheading  Zone  2  6-3,  the  season  dates 
of  "Oct.  7-Oct.  18  &  Oct.  21-Jan.  21"  are 
inserted  in  the  colimm  for  common 
snipe. 

§20.105    [Corrected] 

1.  On  page  58317  under  the  heading 
Seasons,  limits,  and  shooting  hours  for 
waterfowl,  coots,  and  gallinules,  the 
second  introductory  paragraph  is 
corrected  to  read  "Shooting  and 
hawking  hours  are  one-half  hour  before 
sunrise  imtil  sunset,  except  as  otherwise 
restricted  by  State  regulations.  Area 
descriptions  were  published  in  the 
August  23.  2000,  (65  FR  51496)  and 
September  27,  2000,  (65  FR  58152) 
Federal  Register." 

2.  On  page  58325  under  the  heading 
Tennessee,  subheading  Geese, 
subheading  Light  Geese,  the  possession 
limit  of  "30"  is  corrected  to  read 
"none." 

3.  On  page  58330  imder  the  heading 
Florida,  the  season  dates  "Jan.  27  &"  are 
corrected  to  read  "Jan.  27  &  28." 

§20.107    [ComctBO] 

1.  On  page  58332  footnote  (3)  is 
corrected  to  read,  "Harvests  of 
trumpeter  swans  will  be  limited  by 
quotas  established  in  the  September  27, 
2000,  Federal  Register  (65  FR  58152). 
When  it  has  been  determined  that  the 
quota  of  trumpeter  swans  allotted  to 
Nevada  and  Utah  will  have  been  filled, 
the  season  for  taking  of  any  swan 
species  in  the  respective  State  will  be 
closed  by  either  the  Director  upon 
giving  public  notice  through  local 
information  media  at  least  48  hours  in 
advance  of  the  time  and  date  of  closing, 
or  by  the  State  through  State  regulations 
with  such  notice  and  time  (not  less  than 
48  hours)  as  they  deem  necessary." 

§20.109    [Corrected] 

1.  On  page  58332  under  the  heading 
Extended  seasons,  limits,  and  hours  for 
taking  migratory  game  birds  by  falconry, 
the  second  introductory  paragraph  is 
corrected  to  read  "Hawking  homs  are 
one-half  horn  before  sunrise  until 
sunset,  except  as  otherwise  restricted  by 
State  regulations.  Area  descriptions 
were  published  in  the  August  23.  2000, 
(65  FR  51496)  and  September  27,  2000, 
(65  FR  58152)  Federal  Registers." 

Dated:  December  15.  2000. 
Kenneth  L.  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  01-372  Filed  1-4-01;  8:45  am] 
aiUJNG  CODE  4310-68-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  ttie  adoption  of  the  final 
mies. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  212 
[INS.  No.  1696-95] 
Rmi115-AD96 

Eatablishing  Criteria  for  Determining 
Countries  Whose  Citizens  Are 
Ineligible  for  the  Transit  Without  Visa 
(TWOV)  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Transit  Without  Visa 
(TWOV)  program  allows  the 
Inunigration  and  Naturalization  Service 
(Service),  acting  jointly  with  the 
Department  of  State,  to  waive  the 
passport  and  visa  requirement  for  aliens 
fronl  certain  countries  who  request 
immediate  and  continuous  transit 
privileges  through  the  United  States. 
This  rule  proposes  to  amend  Service 
regidations  by  removing  the  list  of  those 
countries  that  are  ineligible  to 
participants  in  the  TWOV  program  from 
the  regulation.  In  its  place  the  Service 
proposes  to  publish  and  update  the  list 
of  countries  that  are  ineligible  to 
participate  in  the  TWOV  Program  by 
Feder^  Register  notice.  This  rule  also 
sets  forth,  a  non-exhaustive  list  of  factors 
that  may  be  considered  in  determining 
those  countries  whose  citizens  or 
nationals  are  ineligible  for  the  TWOV 
program. 

The  criteria  established  in  this  rule 
will  allow  the  Service  to  identify 
ineligible  countries  and  provide  for  a 
regular  review  of  all  coimtries  to 
determine  their  eligibility  for 
participation  in  the  TWOV  program. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  6.  2001. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director.  . 
Policy  Directives  and  Instructions 
Branch.  Immigration  and  Naturalization 
Service.  425  1  Street.  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 


Federal  Register 

Vol.  66.  No.  4 

Friday.  January  5.  2001 


proper  handling  please  reference  INS 
No.  1696-95  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hutnick,  Assistant  Chief 
Inspector,  Inspections  Division, 
Inunigration  and  Natiualization  Service, 
425  I  Street,  NW..  Room  4064, 
Washington,  DC  20536,  telephone  (202) 
616-7499. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Authority  for  Participation 
in  the  TWOV  Program? 

Section  212(d)(4)(C)  of  the 
Immigration  and  Nationality  Act  (Act) 
provides  authority  for  the  Attorney 
General  acting  jointly  with  the  Secretary 
of  State  to  waive  nonimmigrant  visa 
requirements  for  aliens  who  are 
proceeding  in  immediate  and 
continuous  transit  through  the  United 
States  and  are  using  a  carrier  which  has 
entered  into  a  contract  with  the  Service 
authorized  under  section  233(c)  of  the 
Act.  This  contract  is  an  Immediate  and 
Continuous  Transit  Agreement,  Form  I- 
426.  also  known  as  a  TWOV  Agreement. 

What  Changes  Are  Proposed  in  This 
Rule? 

This  rule  proposes  to  amend 
§  212.1(f)(2)  by  removing  the  list  of 
countries  ineligible  to  participate  in  the 
TWOV  program  (see  Department  of 
State  regulation  published  elsewhere  in 
this  issue  of  the  Federal  Register). 
Instead,  the  Service,  in  conjunction  with 
the  Department  of  State,  is  proposing  to 
publish  and  update  the  list  of  countries 
whose  citizens  or  nationals  are 
ineligible  to  participate  in  the  TWOV 
Program  by  notice  published  in  the 
Federal  Register.  This  rule  also  sets 
forth  the  authority  of  the  Service  and 
the  Department  of  State  to  designate 
citizens  or  nationals  of  certain  countries 
to  be  ineligible  to  participate  in  the 
TWOV  program.  It  also  provides  a  non- 
exhaustive  list  of  factors  to  be 
considered  in  determining  whether 
citizens  or  nationals  of  a  particular 
country  should  not  be  eligible  for 
participation  in  the  TWOV  program. 


How  Will  atizens  From  Ineligible 
Countries  Know  They  Are  Ineligible  for 
the  TWOV  Programs? 

The  Service  and  the  Department  of 
State  will  compile  a  revised  list  of 
countries  ineligible  for  the  TWOV 
privilege  and  from  time  to  time,  will 
publish  this  list  as  a  notice  in  the 
Federal  Register.  The  Service  and    • 
Department  of  State  will  review  this  list 
periodically  and  publish  by  notice  in 
the  Federal  Register  any  additions  or 
deletions.  The  list  will  be  made 
available  upon  written  request  to  the 
Service's  Headquarters  Office  of 
Inspections  or  pn  the  Service's  website. 

What  Other  Changes  Is  the  Service 
Making  in  This  Proposed  Rule? 

This  rule  also  proposes  to  amend 
§  212.1(0(1)  by  revising  the  reference  to 
section  "238(d)"  of  the  Act  to  read 
"233(c)".  This  is  a  necessary  conforming 
change  to  reflect  the  cmrent  provision 
of  law.  as  amended  by  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  which  grants 
the  Attorney  General  the  power  to  enter 
into  contracts  with  transportation  lines 
to  guarantee  the  passage  through  the 
United  States  in  immediate  and 
continuous  transit  of  aliens  destined  for 
foreign  countries. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  governs  whether  a 
citizen  or  national  from  a  participant 
country  may  use  the  TWOV  program. 
These  aliens  are  not  considered  small 
entities  as  that  term  is  defined  under  in 
5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the  - 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in  cost 
or  jprices;  or  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  nde  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Natitralization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  the  Office  of  Management 
and  Budget  has  waived  its  review 
process  under  section  6(a)(3)(A). 

Executive  order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  order  12988  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

List  of  Subiects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  Visas. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1102, 1103, 1182, 
1184,  1187,  1225.  1226.  1227,  1228.  1252;  8 
CFR  part  2. 

2.  Section  212.1  is  amended  by: 


a.  Revising  the  reference  to  "238(d)" 
to  read:  "233(c)"  in  the  first  sentence  in 
paragraph  (f)(1);  and  by 

b.  Revising  paragraph  (f)(2),  to  read  as 
follows: 

§  212.1    Documentary  requirements  for 
nonimmigrants. 

***** 

(f)*   *   * 

(2)  Unavailability  to  transit,  (i) 
Notwithstanding  the  provisions  of 
paragraph  (f)(1)  of  this  section,  the 
waiver  of  the  passport  and  visa 
requirement  is  not  available  to  an  alien 
who  is  a  citizen  or  national  of  a  country 
designated  by  the  Service  and  the 
Department  of  State  to  be  ineligible.  The 
Service  and  Department  of  State  may 
designate  such  countries  based  on  a 
variety  of  considerations  including,  but 
not  limited  to,  the  following: 

(A)  Whether  citizens  or  nationals  of 
the  country  have  abused  the  transit 
without  visa  privilege  in  the  past; 

(B)  Whether  citizens  or  nationals  of 
the  country  have  a  high  noninunigrant 
visa  refussd  rate; 

(C)  Whether  there  is  an  insiurection 
or  instabiUty  in  the  country,  such  that 
citizens  or  nationals  of  the  country 
should  apply  for  nonimmigrant  visas  to 
ensure  that  they  are  not  intending 
immigrants; 

(D)  Whether  a  significant  number  of 
citizens  or  nationals  of  the  country  are 
linked  to  terrorist  activity,  narcotics 
trafficking,  or  international  criminal 
activity; 

(E)  Whether  the  President  has  issued 
a  proclamation  under  section  212(f)  of 
the  Act  suspending  or  restricting  the 
entry  of  citizens  or  nationals  of  the 
country;  or, 

(F)  Whether  the  country  poses 
significant  secvuity  concerns. 

(ii)  By  notice  in  the  Federal  Register, 
the  Service,  acting  jointly  with  the 
Department  of  State,  shall  review 
periodically  and  publish  an  updated  list 
of  countries  ineligible  for  transit 
without  visa  privileges. 

(iii)  A  list  of  countries  whose  citizens 
or  nationals  are  ineligible  for  TWOV 
privileges  will  be  maintained  by  the 
Service's  Headquarters  Office  of 
Inspections  and  is  available  upon 
written  request. 

Dated:  December  21,  2000. 
Mary  Ann  Wyrach. 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

IFR  Doc.  01-355  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-NiM-284-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Various 
Transport  Category  Airplanes 
Equipped  WHh  Certain  Air  Traffic 
Control  (ATC)  Transponders 
Manufactured  by  Rockwell  Collins 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
various  transport  category  airplanes 
equipped  with  certain  Mode  C  air  traffic 
control  (ATC)  transponders 
manufactiued  by  Rockwell  Collins,  Inc. 
This  proposal  would  require  testing 
each  transponder;  replacing  certain 
parts  in  any  transponder  which  fails  the 
initial  test  and  performing  additional 
test(s);  and  making  repairs,  as  necessary 
so  that  the  transponder  passes  the  test. 
This  proposal  is  prompted  by  reports 
that  indicate  that  the  equipment  used  to 
conduct  earlier  tests  of  certain 
transponders  did  not  detect  certain 
malfunctions.  An  airplane  equipped 
with  such  malfunctioning  transponders 
could  transmit  inaccurate  data 
concerning  its  altitude  to  a  nearby 
airplane  equipped  with  the  traffic  alert 
and  collision  avoidance  system  (TCAS 
n),  causing  the  TCAS  II  to  issue  an 
erroneous  resolution  advisory  to  the 
pilot.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
transmission  of  inaccurate  data 
concerning  altitude  bom  one  airplane  to 
another,  which  could  cause  the  pilot 
receiving  the  data  to  change  course, 
either  ascending  or  descending,  and 
possibly  lead  to  a  mid-air  collision  or 
near  mid-air  collision. 
DATES:  Comments  must  be  received  by 
February  20.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
284-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
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Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-284-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Rockwell  Collins,  Inc.,  400  Collins  Road 
NE;  Cedar  Rapids,  Iowa  52498.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Peter  Skaves,  Aerospace  Engineer, 

ANM-111.  FAA,  Transport  Airplane 

Directorate,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056; 

telephone  (425)  227-2795;  fax  (425) 

227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this . 
action  must  submit  a  self-addressed. 


stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  2000- 
NM-284-AD."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-284-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Related  Rulemaking 

AD  99-23-22 

On  November  4, 1999,  the  FAA  issued 
AD  99-23-22,  amendment  39-11418  (64 
FR  61493,  November  12, 1999), 
applicable  to  various  transport  category 
airplanes  equipped  with  Mode  C  air 
traffic  control  (ATC)  transponders  with 
single  Gillham  code  altitude  input.  That 
action  was  prompted  by  reports  of 
eleven  incidents,  each  of  which 
involved  an  airplane  equipped  with 
Mode  C  transponders  and  a  second 
nearby  airplane  equipped  with  the 
traffic  alert  and  collision  avoidance 
system  (TCAS  II).  In  these  incidents,  the 
airplane  equipped  with  the  Mode  C 
transponders  transmitted  inaccurate 
data  regarding  its  altitude  to  the  other 
airplane.  AD  99-23-22  required 
repetitive  tests  to  detect  discrepancies  of 
the  transponders  and  other  equipment 
associated  with  transmission  of  an 
airplane's  altitude — aincluding  the  air 
data  computer  and  certain  wiring 
coimections.  The  AD  also  required 
repairs,  if  necessary,  and  reports  of  the 
findings  (both  positive  and  negative)  of 
the  initial  and  the  repetitive  tests  to  the 
FAA.  The  actions  required  by  that  AD 
were  intended  to  prevent  an  airplane 
equipped  with  one  or  two 
malfiinctioning  Mode  C  ATC 
transponders  from  transmitting  such 
inaccurate  altitude  data  to  a  nearby 
airplane  equipped  with  TCAS  II, 
causing  the  TCAS  II  to  issue  an 
erroneous  resolution  advisory  to  the 
pilot  to  ascend  or  descend  to  avoid  the 
other  airplane.  Such  an  incident  could 
result  in  a  decrease  of  separation 
between  the  two  airplanes,  possibly 
leading  to  a  mid-air  collision  or  a  near 
mid-air  collision. 

AD  9»-23-22  Rl 

On  December  10, 1999,  the  FAA 
issued  AD  99-23-22  Rl,  amendment 
39-11473  (64  FR  70181,  December  16, 
1999),  to  extend  certain  compliance 
times  and  limit  the  applicability  of  AD 
99-23-22. 


AD  99-23-22  R2 

On  April  7,  2000.  the  FAA  issued  AD 
99-23-22  R2,  amendment  39-11686  (65 
FR  21133,  April  20,  2000),  to  rescind 
AD  99-23-22  Rl,  because  test  data 
collected  since  issuance  of  AD  99-23- 
22  Rl  demonstrated  that  repetitive  tests 
of  the  transponders,  air  data  computer, 
and  certain  wiring  connections  were  no 
longer  necessary.  Approximately  8 
percent  of  the  tests  indicated  that  the 
Mode  C  transponders  were  transmitting 
erroneous  altitude  data.  Of  the  tests  that 
indicated  a  malfimction,  over  50  percent 
were  caused  by  failure  of  the 
transponders  rather  than  failure  of  the 
air  data  computer  or  the  wiring 
connections.  Many  of  the  transponders 
that  failed  were  of  a  particular  type 
manufactured  by  Rockwell  Collins,  Inc. 
The  FAA  concluded,  on  the  basis  of 
those  results,  that  continued  repetitive 
tests  on  the  subject  airplane  models 
were  unnecessary,  since  the  corrective 
actions  had  been  accomplished  on  all 
transport  category  airplanes  identified 
in  AD  99-23-22  and  AD  99-23-22  Rl. 
In  addition,  the  FAA  determined  that 
the  repetitive  tests  required  by  AD  99- 
23-22  Rl  could  result  in  increased  or 
accelerated  component  wear,  which 
could  contribute  to  malfunctioning  of 
the  Mode  C  ATC  transponders,  resulting 
in  transmission  of  additional  inaccurate 
data  concerning  the  altitude  of  an 
airplane. 

Since  Issuance  of  AD  99-23-22  R2 

!n  the  preamble  to  AD  99-23-22  R2, 
the  FAA  indicated  that  the  agency  was 
conducting  further  reviews  to  determine 
whether  there  was  a  systemic  failure  of 
the  transponders.  The  FAA  added  that 
it  might  consider  further  rulemaking  to 
address  problems  with  the  Mode  C  ATC 
transponder.  Since  the  issuance  of  AD 
99-23-22  R2,  Rockwell  Collins,  hic.  the 
manufacturer  of  the  transponders,  has 
advised  that  use  of  more  sensitive 
testing  equipment  is  detecting  a  higher 
malfunction  rate  in  Mode  C 
transponders  than  had  been  detected 
earlier.  This  finding  suggests  the  need 
for  further  testing  of  certain  Rockwell 
Collins  Mode  C  ATC  transponders, 
including  those  which  had  been  tested 
previously  and  had  apparenUy  been 
functioning  properly. 

On  May  25,  2000,  Rockwell  Collins, 
Inc.  issued  Service  Information  Letter 
(SIL)  00-1,  which  pertained  to  the 
621A-3  transponder  (with  part  number 
522-2 703-XXX).  The  document, 
subtitled  "621A-3  Transponder 
Overhaul  Manual  Test  Equipment 
Modification  Recommendation," 
indicates  that  some  operators  using  ATC 
ramp  tester  model  number  601  (ATC- 
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601)  to  veriiy  performance  of  Mode  C 
transponders  with  single  Gillham 
encoded  altitude  input  were 
experiencing  a  high  reject  rate  of  the 
621A-3  transponders  manufactured  by 
Rockwell  Collins.  Inc.  The  service  letter 
states  that  the  ATC-601  ramp  tester  is 
capable  of  detecting  out-of-tolerance 
errors  in  the  framing  pulse  width, 
whereas  the  ATC-600  ramp  tester 
previously  used  to  test  the  transponders 
did  not  detect  these  pulse  width  errors. 

Explanation  of  Relevant  Service 
Information 

Rockwell  Collins.  Inc.  has  issued 
temporary  revisions  to  the  621A-3  ATC 
Transponder  Overhaul  Manual  with 
Illustrated  Parts  List  to  provide  a  more 
rigorous  performance  test  of  the  Mode  C 
ATC  transponders.  The  revisions  are 
Temporary  Revision  No.  34-44-00-38. 
dated  April  20.  2000.  and  Temporary 
Revision  No.  34-44-00-39,  dated  May 
23,  2000. 

Rockwell  Collins,  Inc.  SIL  00-1  refers 
to  Rockwell  Collins  Service  Bulletin 
621A-3-34-21,  Revision  1,  dated 
November  14, 1975,  which  provides 
information  on  modification  of  the 
transponder  by  replacing  the  transmitter 
tube  and  resistor. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design,  the  proposed  AD  would 
require  testing  each  transponder; 
replacing  the  transmitter  tube  and  the 
resistor  in  any  transponder  which  fails 
the  initial  test  and  performing 
additional  test(s);  and  making  repairs,  as 
necessary,  so  that  the  transponder 
passes  the  test.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Cost  Impact 

There  are  approximately  800 
airplanes  with  transponders  with  the 
affected  part  in  the  worldwide  fleet.  The 
FAA  estimates  that  approximately  400 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  eiirplane  to  accomplish  the  proposed 
test,  and  that  the  average  labor  rate  is 
$60  per  work  hoiu.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$96,000.  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
nof  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  the 
following  new  airworthiness  directive 
(AD): 

Transport  Category  Airplanes:  Docket 
20OO-NM-284-AD. 

Applicability:  Transport  category  airplanes, 
certificated  in  any  category,  equipped  with 


Rockwell  Collins  Mode  C  621 A-3  Air  Traffic 
Control  (ATC)  transponder(s),  part  number 
(P/N)  522-2703-XXX  (where  XXX  is  any 
series  number). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it.        . 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  transmission  of  inaccurate  data 
concerning  altitude  firom  one  airplane  to 
another,  which  could  cause  the  pilot 
receiving  the  data  to  change  course,  either 
ascending  or  descending,  and  possibly  lead 
to  a  mid-air  collision  or  near  mid-air 
collision,  accomplish  the  following: 

Testing 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Perform  a  pulse  width  test  to 
detect  malfunctions  of  any  Mode  C  621  A-3 
ATC  transponders)  equipped  with  P/N  522- 
2703-XXX,  where  XXX  is  any  part  number, 
in  accordance  with  Rockwell  Collins  Air 
Transport  Systems  Overhaul  Manual  with 
Illustrated  Parts  List,  Temporary  Revision 
No.  34-44-00-38,  dated  April  20,  2000. 

Replacement 

(b)  If  the  pulse  width  lest  required  by 
paragraph  (a)  of  this  AD  detects  malfunction 
of  a  transponder:  Prior  to  further  fiight, 
replace  the  transmitter  tube  and  resistor,  in 
accordance  with  Rockwell  Collins  Service 
Bulletin  621A-3-34-21,  Revision  1,  dated 
Noveml)er  14, 1975,  and  repeat  the  pulse 
width  test  specified  in  paragraph  (a)  of  this 
AD. 

Repair 

(c)  If  the  follow-up  pulse  width  test 
required  by  paragraph  (b)  of  this  AD  detects 
malfunction  of  a  transponder  Prior  to  further 
flight,  repair  the  transponder,  air  data 
computer,  or  wiring  connections  between 
them,  in  accordance  with  the  applicable 
Mode  C  transponder  component  maintenance 
manual  and  airplane  maintenance  manual.  If 
the  repair  information  is  not  available  in  the 
applicable  manual,  prior  to  further  flight, 
repair  the  transponder  in  accordance  with  a 
method  approved  by  the  Manager.  Airplane 
and  Flight  Crew  Interface  Branch.  ANM-111, 
FAA,  Transport  Airplane  Directorate. 

Note  2:  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  the  FAA-approved 
Master  Minimum  Equipment  List  (MMEL), 
provided  t^t  only  one  Mode  C  transponder 
on  the  airplane  is  inoperative. 
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Reporting  Requirements 

(d)  Submit  a  report  of  the  results  (both 
positive  and  negative)  of  the  tests  required  by 
paragraph  (a)  and  (b)  of  this  AD  to:  Peter 
Skaves,  Aerospace  Engineer,  ANM-111. 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056:  fax  (425)  227-1320.  The  report 
must  be  submitted  within  60  days  finm  the 
time  of  the  transponder  test.  It  must  include 
the  part  number  of  the  Mode  "C" 
transponder(s)  and  whether  corrective  action 
was  required.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Airplanes 
and  Flight  Crew  Interface  Branch,  ANM-111. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
or  Avionics  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Airplane  and  Flight  Crew  Interface  Branch. 
ANM-111. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  irom  the  Manager.  Airplane  and 
Flight  Crew  Interface  Branch,  ANM-111. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  * 

Issued  in  Renton,  Washington,  on 
December  29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  01-341  Filed  1-4-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

,  federal  Aviation  Administration 
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14  CFR  Part  39 

[Docket  No.  99-NM-371-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BomtMrdier 
Model  DHC-e-100,  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  dociunent  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Bombardier 
Model  DHC-8-100,  -200,  and  -300 
series  airplanes,  that  continues  to 
require  a  one-time  detailed  visual 
inspection  to  detect  damage  of  the 
ladder  plates  and  access  cover  areas  of 
the  upper  surface  of  the  wings,  repsur, 
if  necessary,  and  installation  of  new  O- 
ring  seals.  That  proposal  was  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  This  new 
action  revises  the  inspection 
requirements  of  the  proposed  rule  by 
correcting  a  reference  to  a  repair 
manual.  The  actions  specified  by  this 
new  proposed  AD  are  intended  to 
prevent  damage  of  the  upper  wing 
ladder  plates,  which  could  result  in 
displacement  of  the  adjacent  channel 
seals  and  consequent  reduced  lightning 
strike  protection  of  the  fuel  tanl^. 
DATES:  Comments  must  be  received  by 
January  30,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9*-NM- 
371-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  foHowring  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-371-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garrett  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
James  E.  Delisio,  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 


Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before-taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-371-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-371-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  DHC-8-100.  -200, 
and  -300  series  airplanes,  was 
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published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  10.  2000  (65  FR 
6565).  That  NPRM  would  have  required 
a  one-time  detailed  visual  inspection  to 
detect  damage  of  the  ladder  plates  and 
access  cover  areas  of  the  upper  siirface 
of  the  wings,  repair,  if  necessary,  and 
installation  of  new  O-ring  seals.  That 
NPRM  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM: 

Requests  to  Correct  a  Reference  to  a 
Bombardier  Repair  Manual 

One  commenter  requests  correcting  a 
reference  to  a  repair  manual  in  the 
original  NPRM.  That  commenter  states 
that  the  limits  for  correcting  fretting 
corrosion  are  included  in  the  Generic 
Structural  Repair  Schemes  Manual  PSM 
1-8-3RS  instead  of  in  the  Structural 
Repair  Manual,  as  cited  in  paragraphs 
(a)(2)  and  (a)(3)  of  the  original  NPRM.  A 
second  commenter  agrees  with  the  first 
commenter's  statements. 

The  FAA  concurs  that  Generic 
Structural  Repair  Schemes  Manual  PSM 
1-8-3RS  is  one  of  the  correct  references 
for  specifying  the  limits  for  correcting 
fretting  and  corrosion.  A  second 
appropriate  reference  is  Generic 
Structural  Repair  Schemes  Manual  PSM 
1-82-3RS  (Chapter  57  Contents  and 
Repair  Index).  We  point  out  that 
Bombardier  Service  Bulletin  8-57-41. 
Revision  'C  dated  August  4,  2000.  cites 
both  of  those  references,  hi  light  of  this, 
we  have  added  both  references  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
supplemental  NPRM. 

Requests  To  Change  the  Revision  Level 
of  the  Service  Bulletin 

Two  commenters  state  that  the 
original  NPRM  should  cite  Bombardier 
Service  Bulletin  8-57-41,  Revision  "B", 
dated  December  22. 1999.  instead  of 
Revision  "A",  dated  July  28. 1999.  One 
of  the  conunenters  adds  that  Revision 
"B"  includes  procedures  for  inspecting 
the  long-range  fuel  tanks. 

Although  the  FAA  does  not  concur 
that  Revision  "B"  of  the  service  biUletin 
should  be  cited,  we  have  cited  a  later 
revision  of  the  service  bulletin.  Revision 
"C".  in  this  supplemental  NPRM. 
Revision  "C"  includes  additional 
changes  and  corrections  to  earlier 
revisions  of  the  service  bulletin,  adds 
additional  work  for  the  operators,  and 
revises  the  inspection  and  installation 
procedures  for  long-range  fuel  tanks.  We 


have  changed  the  reference  in  paragraph 
(a)  of  this  supplemental  NPRM  to  cite 
Revision  "C"  of  the  service  bulletin. 

Requests  To  Extend  the  Compliance 
Time 

Two  commenters  request  extending 
the  compliance  time  for  the  one-time 
detailed  visual  inspection  and  the 
corrective  actions  specified  by  the 
original  NPRM.  Both  commenters  state 
that  the  compliance  time  of  60  days  is 
too  restrictive  and  will  result  in 
airplanes  being  removed  frtim  service 
for  an  extended  downtime.  They  also 
consider  that  a  60-day  compliance  time 
woidd  cause  particular  problems  for 
U.S.  operators  with  large  fleets  of  Model 
DHC-8  series  airplanes.  One  of  the 
commenter  suggests  extending  the 
compliance  time  to  12  months,  and  adds 
that  its  10-year  service  history  shows 
that  no  significant  instances  of  corrosion 
or  fretting  occurred  on  its  airplanes  with 
the  larger  O-ring  seals  installed.  That 
same  commenter  adds  that  Canadian 
airworthiness  directive  CF-99-20 
specified  a  compliance  time  of  5  months 
for  a  much  smaller  fleet.  The  second 
commenter  suggests  that  the  action 
specified  by  the  original  NPRM  be 
accomplished  at  the  next  maintenance 
period  when  the  fuel  tanks  are  accessed. 

The  FAA  partially  concm^  with  the 
commenters'  requests  to  extend  the 
compliance  time.  Analysis  of  the  data 
sent  by  both  commenters,  which 
includes  long-term  service  history, 
shows  that  the  use  of  larger  O-ring  seals 
has  not  presented  a  serious  problem  in 
the  U.S.  fleet.  For  these  reasons,  we 
have  extended  the  compliance  time 
from  60  days  to  9  months  after  the 
effective  date  of  this  AD.  or  at  the  next 
maintenance  period  during  which  the 
fuel  tanks  are  accessed,  whichever 
occurs  earlier. 

We  consider  that  such  an  extension 
will  avoid  grounding  airplanes 
unnecessarily,  while  ensuring  timely 
replacement  of  the  seals.  We  have 
revised  paragraph  (a)  of  this  proposed 
AD  accordingly. 

Requests  To  Allow  the  Use  of 
Alternative  Solvents 

One  commenter  states  that  the 
previously  referenced  service  bulletin 
specifies  the  use  of  solvents  that 
typically  are  not  available  [or  are  not 
approved]  for  use  in  the  United  States. 
The  commenter  suggests  that  the 
original  NPRM  should  allow  operators 
to  use  other  appropriate  solvents  that  do 
not  pose  significant  safety  hazards  for 
maintenance  personnel.  This  would 
avoid  requiring  operators  to  request  an 
alternative  method  of  compliance 
(AMOC)  for  using  other  appropriate 


solvents.  A  second  commenter  agrees 
with  the  first  commenter's  statements. 

The  FAA  concurs  with  the 
commenters'  suggestions  to  allow 
operators  to  make  repairs  using 
alternative  solvents  that  are  approved 
per  standard  industry  maintenance 
practices  without  having  to  request  an 
AMOC.  We  have  added  Note  3  in  this 
proposed  AD  to  notify  operators  of  such 
an  alternative. 

Explanation  of  Applicability 

The  Canadian  airworthiness  directive 
specifies,  for  certain  Model  DHC-8 
series  airplanes,  serial  numbers  003 
through  543.  However,  the  service 
bulletin  specifies  serial  numbers  003 
through  528  and  531.  and  clarifies  that 
the  specified  modification  will  be 
incorporated  before  deUvery  on 
applicable  Model  DHC-8  series 
airplanes,  having  serial  numbers  529, 
530,  and  532  through  543.  For  this 
reason,  the  applicability  of  this 
supplemental  NPRM  parallels  the 
effectivity  of  the  service  bulletin. 

Conclusion 

Since  the  scope  of  the  originally 
proposed  rule  has  been  expanded,  the 
FAA  has  determined  that  it  is  necessary 
to  reopen  the  comment  period  to 
provide  additional  opportunity  for 
public  comment. 

Cost  Impact 

There  are  approximately  516  Model 
DHC-8-100,  -200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
235  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
woiUd  take  approximately  6  work  hours 
per  airplane  to  ^pcomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$84,600.  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regxdatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  de  Havilland, 

Inc.):  Docket  99-NM-371-AD. 
Applicability:  Model  DHC-8-100,  -200, 
and  -300  series  airplanes,  having  serial 
numbers  003  through  528  inclusive  and  531; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  of  the  upper  wing 
ladder  plates,  which  could  result  in 
displacement  of  the  adjacent  channel  seals 
and  consequent  reduced  lightning  strike 
protection  of  the  fuel  tanks,  accomplish  the 
following: 

Inspection  and  Repair 

(a)  Within  9  months  or  at  the  next 
maintenance  period  during  which  the  fuel 
tanlcs  are  accessed  after  the  effective  date  of 
this  AD,  whichever  occurs  earlier:  Perform  a 
one-time  detailed  visual  inspection  to  detect 
damage  (i.e.,  Setting  and/or  corrosion)  of  the 
ladder  plates  and  access  cover  areas  of  the 
upper  surface  of  the  wings  per  paragraph 
in.A.,  ra.B.,  or  ra.C.  as  applicable,  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  8-57-41,  Revision  'C,  dated 
August  4,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector,  inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  damage  is  detected,  prior  to 
further  flight,  install  new  0.103-inch- 
diameter  O-ring  seals  per  paragraph  III. A., 
III.B.,  or  III.C,  as  applicable,  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(2)  If  any  damage  is  detected  that  is  within 
the  limits  specified  in  Generic  Structural 
Repair  Schemes  Manual  PSM  1-8-3RS  or 
PSM  1-82-3RS  (Chapter  57  Contents  and 
Repair  Index),  before  further  flight,  repair  the 
damage  per  Generic  Structiu-al  Repair 
Schemes  Manual  PSM  1-8-3RS  or  PSM  1- 
82-3RS  (Chapter  57  Contents  and  Repair 
Index),  and  install  new  0.103-inch-diameter 
O-ring  seals  per  paragraph  III. A.,  III.B.,  or 
III.C,  as  applicable,  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(3)  If  any  damage  is  detected  that  is  outside 
the  limits  specified  in  Generic  Structural 
Repair  Schemes  Manual  PSM  1-8-3RS  or 
PSM  1-82-3RS  (Chapter  57  Contents  and 
Repair  Index),  before  further  flight,  repair  per 
a  method  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office  (ACO), 
FAA,  and  install  new  0.103-inch-diameter  O- 
ring  seals. 

Note  3:  Although  the  Bombardier  service 
bulletin  includes  references  to  solvents  that 
are  not  available  for  use  in  the  United  States, 
operators  may  use  appropriate  substitute 
solvents  per  standard  industry  maintenance     , 
practices. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  per 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-99- 
20,  dated  July  20,  1999. 

Issued  in  Renton.  Washington,  on 
December  29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-342  Filed  1-4-01:  8:45  am] 

BtUJNG  COOe  4»1»-1»-U 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regs.  Nos.  4  and  16] 

RIN  096a-AE97 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged.  Blind, 
and  Disabled;  Scheduling  Video 
Teleconference  Hearings  Before 
Administrative  Law  Judges 

agency:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  propose  to  revise  our 
rules  to  allow  us  to  schedule  video 
teleconference  (VTC)  hearings  before 
administrative  law  judges  (ALJs).  We 
also  propose  to  revise  our  rules  so  that 
if  we  schedule  a  VTC  hearing  for 
someone  who  does  not  want  one,  we 
will  schedule  a  traditional,  in-person 
hearing;  that  is,  a  hearing  where  all 
participants  are  at  the  same  location.  We 
also  will  schedule  an  in-person  hearing 
if  an  individual  objects  to  an  expert 
witness  testifying  by  VTC.  We  are 
proposing  these  revisions  to  provide  us 
with  greater  flexibility  in  scheduling 
and  holding  hearings,  to  improve 
hearing  process  efficiency  and  to  extend 
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another  service  delivery  option  to  our 
customers. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  6.  2001. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  MD  21235-7703; 
sent  by  telefax  to  (410)  966-2830;  sent 
by  e-mail  to  regulations@ssa.gov;  or 
delivered  to  the  Office  of  Process  and 
Innovation  Management,  Social  Security 
Administration,  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401  between  8 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  may  be  inspected 
during  these  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  RiRTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  Regulations  Officer, 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration,  L2109  West  Low  Rise, 
6401  Security  Boulevard,  Baltimore,  MD 
21235-6401,  (410)  965-3632  or  TTY  1- 
800-988-5906,  for  information  about 
this  notice.  For  information  on 
eligibility  or  filing  for  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213  or  TTY  l-«0O-325-O778,  or  visit 
our  Internet  web  site,  Social  Security 
Online,  at  www.SSA.gov. 
SUPPI.EMENTARY  INFORMATK)N: 

Backgronnd 

Nationally,  over  500,000  requests  for 
a  hearing  before  an  ALJ  are  filed  with  us 
each  year.  Hearings  have  traditionally 
been  held  with  all  participants  (the 
party(ies)  to  the  hearing,  the  ALJ,  and, 
as  appropriate,  the  representative, 
medical  and/or  vocational  expert 
witne8s(es),  or  a  translator)  present  at 
the  same  location:  either  a  hearing  office 
or  a  remote  hearing  location.  (To 
accommodate  those  individuals  who  do 
not  live  near  a  hearing  office  ALJs  hold 
hearings  at  remote  hearing  locations 
which  are  generally  at  least  75  miles 
from  a  hearing  office.)  Approximately 
40  percent  of  hearings  are  held  at 
remote  hearing  locations. 

To  make  travel  to  remote  hearing 
locations  as  cost  effective  as  possible, 
hearing  offices  wait  until  they  have  a 
sufficient  number  of  requests  for  hearing 
to  schedule  a  full  day  or,  if  travel  to  a 
remote  hearing  location  requires  an 
overnight  stay,  more  than  one  day  of 
hearings.  Because  of  the  need  to  accrue 
a  docket,  ALJs  travel  to  some  remote 
hearing  locations  infrequently.  Because 
many  remote  hearing  locations  are  in 
less-populous  areas,  it  can  be  difficult  to 
find  an  appropriate  expert  witness(es). 


which  may  further  delay  scheduling  a 
hearing.  ALJs  also  travel  from  their 
assigned  hearing  offices  to  assist  other 
hearing  offices  when  the  need  arises. 

Whether  to  conduct  hearings  at 
remote  locations  or  assist  other  hearing 
offices,  the  time  ALJs  spend  traveling 
could  be  used  to  perform  other 
adjudicatory  responsibilities. 

In  1996  we  puolished  Social  Security 
Ruling  (SSR)  96-1  Op,  Electronic  Service 
Delivery  (61  FR  68808).  In  SSR  96-lOp, 
we  explained  that  we  planned  to 
explore  ways  for  our  customers  to  do 
business  with  us  electronically.  We  also 
explained  that  we  would  not  require 
customers  to  do  business  with  us 
electronically,  but  that  we  would  use 
technology  to  provide  options  for 
different  service  deliveries.  Video 
teleconferencing  was  one  of  the 
technologies  we  identified  as  having  the 
potential  to  serve  our  customers  better. 
(A  video  teleconference  provides  real- 
time transmission  of  audio  and  video 
between  two  or  more  locations  and 
permits  individuals  to  see,  hear,  and 
speak  with  each  other  as  though  they 
were  at  the  same  location.) 

We  recently  completed  tests  in  which 
we  conducted  video  teleconference 
hearings  between  the  Huntington,  West 
Virginia,  hearing  office  and  its 
Prestonburg,  Kentucky,  remote  location; 
the  Albuquerque,  New  Mexico,  hearing 
office  and  its  El  Paso,  Texas,  remote 
location;  and  the  West  Des  Moines, 
Iowa,  hearing  office  with  tie-in  to  the 
Iowa  Communications  Network  (ICN). 
(The  ICN  is  a  statewide  network  that 
places  video  teleconferencing  facilities 
within  about  20  miles  of  most  Iowa 
residents.)  We  asked  individuals  to 
participate  in  the  tests,  but  did  not 
schediile  a  VTC  hearing  until  we 
received  an  individual's  written 
concurrence. 

All  three  sites  had  some  equipment 
problems,  particularly  at  the  beginning 
of  the  tests.  Although  we  rescheduled 
delayed  hearings  as  quickly  as  possible, 
some  representatives  advised  their 
clients  not  to  elect  a  video 
teleconference  hearing  based  on  their 
initial  experiences,  especially  in  the 
Albuquerque-El  Paso  and  Huntington- 
Prestonburg  tests.  In  those  two  tests,  an 
individual  who  elected  a  video 
teleconference  hearing  still  had  to  travel 
to  a  remote  hearing  location;  the  same 
remote  hearing  location  to  which  he  or 
she  would  have  had  to  travel  for  an  in- 
person  hearing.  Thus,  although  having  a 
video  teleconference  hearing  at  either  of 
these  sites  had  the  potential  to  provide 
a  more  expeditious  hearing,  there  was 
no  travel  benefit  to  the  individual. 
Because  participation  rates  at 
Huntington-Prestonburg  and 


Albuquerque-El  Paso  were  low  we  have 
not  attempted  to  draw  inferences  about 
customer  service  or  satisfaction  from 
these  tests. 

Our  experience  was  very  different  in 
Iowa,  where  we  were  not  limited  to 
using  an  established  remote  hearing 
location  but  had  the  benefit  of  the  wide- 
ranging  ICN.  In  Iowa,  no  one  electing  a 
video  teleconference  hearing  had  to 
travel  more  than  about  20  miles  from  his 
or  her  home  to  have  a  hearing.  The 
participation  rate  for  the  Iowa  test  was 
over  40  percent;  that  is,  of  the 
individuals  to  whom  we  offered  a 
hearing,  over  40  percent  agreed  to  have, 
and  had,  a  video  teleconference  hearing. 

SSA  surveyed  participants  from  the 
three  tests  to  assess  customer 
satisfaction  with  video  teleconference 
hearings.  A  large  percentage  of  the  Iowa 
respondents  rated  the  VTC  hearing  as 
"convenient"  or  "very  convenient,"  and 
overall  service  as  either  "good"  or  "very 
good."  Test  data  show  that  processing 
time  for  video  teleconference  hearings 
was  substantially  less  than  for  in-person 
remote  location  hearings  during  the 
same  time  period,  and  that  the  ratio  of 
hearings  held  to  hearings  scheduled  was 
significantly  higher  for  video 
teleconference  hearings  than  for  in- 
person  hearings.  Being  able  to  hold 
hearings  as  scheduled  increases  oiir 
efficiency  becatise  we  do  not  have  to 
recontact  the  individual  to  determine 
why  he  or  she  did  not  appear  at  a 
scheduled  hearing  nor  reschedule  the 
hearing  (which  can  be  time  consuming, 
especially  when  an  expert  witness(es) 
has  been  scheduled  to  testify).  Further, 
ah  ALJ  does  not  spend  time  waiting  for 
someone  who  does  not  appear,  as  would 
be  the  case  in  an  in-person  remote 
location  hearing. 

Based  on  all  tnese  factors — customer 
satisfaction,  ability  to  provide  more 
timely  hearings,  savings  in  ALJ  travel 
time,  faster  case  processing,  and  higher 
ratio  of  hearings  held  to  hearings 
scheduled — we  decided  that  conducting 
hearings  by  VTC  is  an  efficient  service 
delivery  alternative.  We  also  decided 
that  scheduling  a  VTC  hearing,  rather 
than  asking  someone  to  elect  a  VTC 
hearing,  would  improve  hearing  office 
efficiency  and  would  permit  us  to 
provide  faster  access  to  a  hearing  for 
some  individuals. 

We  plan  to  begin  using  video 
teleconferencing  facilities  in  the 
servicing  area  of  a  hearing  office  when 
the  Associate  Commissioner  of  the 
Office  of  Heairings  and  Appeals 
determines  that  hearings  can  be 
conducted  more  efficiently  in  that  area 
by  video  teleconferencing  than  by 
conducting  traditional,  in-person 
healings  where  all  the  participants  are 


at  the  same  location.  We  foresee  initially 
scheduling  VTC  hearings  where  we 
could  provide  faster  access  to  a  hearing 
because  otherwise: 

•  We  would  need  to  accrue  a  docket 
for  a  remote  hearing  location. 

•  An  ALJ  would  need  to  travel  to 
assist  another  hearing  office. 

•  An  expert  witness(es)  or 
appropriate  medical  specialist(s)  would 
not  be  available  for  a  hearing  location. 
(In  such  a  case,  all  participants  could  be 
at  different  locations;  for  example,  the 
ALJ  at  a  hearing  office,  the  individual  at 
a  remote  hearing  site  or  another  hearing 
office,  and  the  expert  witness(es)  at  a 
third  location.) 

At  first,  we  plan  to  locate  most  remote 
VTC  hearing  sites  either  in  space  where 
we  have  a  long-term  lease  or  in  another 
federal  building.  We  are  investigating 
sharing  VTC  facilities  with  other  federal 
agencies  and  states,  and,  if  we  can 
ensure  privacy,  we  may  eventually  rent 
commercial  space  to  expand  VTC 
hearings  as  a  service  delivery  option. 
Regardless  of  the  type  of  facility,  we 
will  make  certain  that: 

•  The  individual  has  the  same  access 
to  the  hearing  record  as  he  or  she  would 
have  with  an  in-person  hearing. 

•  There  is  a  means  of  transmitting 
and  receiving  additional  evidence 
between  all  locations  and  all 
participants. 

•  An  assistant  is  present  at  the  VTC 
hearing  site  to  operate  the  equipment 
and  provide  other  help,  as  required. 

•  The  audio/video  transmission  is 
secure  and  the  individual's  privacy  is 
protected. 

We  will  follow  the  same  procedures 
for  audiotaping  VTC  hearings  that  we  do 
for  in-person  hearings  but  will  not 
videotape  VTC  hearings.  We  also  will 
not  necessarily  schedule  a  VTC  hearing 
for  someone  who  asks  for  one.  In  many 
locations,  especially  in  the  near  term, 
we  may  not  have  the  capability  to 
acconunodate  the  request.  As  access  to 
video  teleconferencing  expands,  we  will 
accommodate  requests  for  VTC  hearings 
as  space  and  time  permit.  Should  there 
be  a  problem  with  the  VTC  equipment, 
before  or  during  a  hearing,  we  will 
reschedule  the  hearing  as  we  do  now 
when  unforeseen  circumstances  require 
us  to  reschedule  a  hearing:  at  the 
earliest  time  possible  based  on  the 
request  for  hearing  filing  date. 

Despite  the  fact  that  conducting 
hearings  by  VTC  has  the  potential  to 
improve  customer  service,  under  these 
regulations  we  will  not  require  anyone 
to  have  a  VTC  hearing  who  does  not 
want  one.  Under  these  regulations,  if  an 
individual  objects  to  having  a  VTC 
hearing  or  to  an  expert  witness(es) 
testifying  by  VTC  we  will  schedule  an 
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in-person  hearing.  In  both  instances,  we 
will  reschedule  tiie  hearing  at  the 
earliest  time  possible  based  on  the 
request  for  hearing  filing  date. 

To  ensure  that  an  individual  fully 
understands  the  right  to  decline  to  have 
a  VTC  hearing  or  to  have  an  expert 
witness(es)  testify  by  VTC,  the  notice  of 
VTC  hearing  will  clearly  state: 

•  What  it  means  to  have  a  VTC 
hearing. 

•  That  we  have  scheduled  a  VTC 
hearing  for  him  or  her  or  have 
scheduled  an  expert  witness(es)  to 
testify  by  VTC. 

•  "That  we  will  schedule  an  in-person 
hearing  if  the  individual  tells  us  he  or 
she  does  not  want  a  VTC  hearing  or 
does  not  want  an  expert  witness(es)  to 
testify  by  VTC. 

•  How  to  tell  us  if  he  or  she  does  not 
want  to  have  a  VTC  hearing  or  does  not 
want  an  expert  witness(es)  to  testify  by 
VTC. 

We  will  collect  information  about 
VTC  hearings  to  ensure  that  individuals: 

•  Understand  they  are  not  required  to 
have  a  VTC  hearing  or  to  have  an  expert 
witness(es)  testify,  by  VTC. 

•  Know  how  to  tell  us  if  they  do  not 
want  a  VTC  hearing  or  do  not  want  an 
expert  witness(es)  to  testify  by  VTC. 

•  Receive  a  full  and  fair  hearing, 
and  to  ensure  that: 

•  There  is  no  significant  difference  in 
the  outcome  of  in-person  and  VTC 
hearings. 

•  We  maintain  a  high  degree  of 
accuracy  in  our  hearing  decisions. 

Proposed  Changes 

We  propose  to  revise  20  CFR  404.929 
and  416.1429  to  state  that  we  will 
conduct  hearings  by  VTC,  in  addition  to 
in-person  hearings  at  which  all 
participants  are  present  at  the  same 
location.  We  propose  to  revise  20  CFR 
404.936  and  416.1436  to  state  that  we 
may  schedule  a  VTC  hearing  or  an 
expert  witiiess(es)  to  testify  by  Video 
teleconference,  and  if  we  do,  and  an 
individual  tells  us  he  or  she  wants  an 
in-person  hearing,  we  will  schedule  an 
in-person  hearing.  We  propose  to  revise 
20  CFR  404.938  and  416.1438  to  state 
that  if  we  schedule  your  hearing  as  a 
video  teleconference  hearing,  or  if  we 
schedule  a  witness  to  appear  at  the 
hearing  by  video  teleconference,  the 
notice  of  hearing  will  provide 
information  about  a  VTC  hearing  and 
about  how  you  can  tell  us  that  you  do 
not  want,  to  have  a  VTC  hearing  or  have 
an  expert  witness  testify  by  video 
teleconference. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  date  of  publication  in 


the  Federal  Register  on  the  Internet  site 
for  the  Government  Printing  Office, 
http://www.access.gpo.gov/su  docs/ 
aces/acesl40.html.  It  is  also  available 
on  SSA's  Internet  site,  SSA  Online,  at 
http :  //  www.  ssa  .gov. 

Clarity  of  the  Proposed  Rules 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  In  addition  to 
your  substantive  conmients  on  these 
proposed  rules,  we  invite  your 
comments  on  how  to  make  the  rules 
easier  to  imderstemd.  For  example: 

— Have  we  organized  the  material  to  suit 

your  needs? 
— Are  the  requirements  in  the  rules 

clearly  stated? 
— Do  the  rules  contain  technical 

language  or  jargon  that  isn't  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rules  easier  to 

imderstand? 
—Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rules  easier  to  understand? 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Therefore,  they  are  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

There  is  a  reporting  requirement  in 
proposed  §§  404.936  and  416.1436, 
which  requires  individuals  to  notify  us 
if  they  object  to  having  their  hearing 
conducted  or  an  expert  witness(es) 
testify  by  video  teleconference.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995,  we  have  submitted  a  copy 
of  this  information  collection 
requirement  to  OMB  for  its  review. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
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should  direct  diem  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 
ATTENTION:  OMB  Desk  Officer  for 
SSA. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response.  This 
includes  the  time  it  will  take  to 
understand  what  is  needed,  gather  the 
necessary  facts,  and  provide  the 
information  needed.  Under  ovu  near- 
term  capability  to  conduct  video 
teleconference  hearings,  we  expect  there 
will  be  3.000  requests  per  year. 
Therefore,  the  annual  reporting  burden 
is  expected  to  be  500  hours.  If  you  have 
any  comments  or  suggestions  on  this 
estimate,  write  to  the  Social  Security 
Administration.  ATTN:  Reports 
Clearance  Officer.  l-A-21  Operations 
Building,  Baltimore,  MD  21235. 

SSA  is  soliciting  comments  from  the 
public  in  order  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

•  (Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Security- 
Disability  Insurance:  96.002,  Social  Security- 
Retirement  Insurance;  96.003,  Social 
Security-Special  Benefits  for  Persons  Aged  72 
and  Oven  96.004.  Social  Security-Survivors 
Insurance;  96.006,  Supplemental  Security 
Income.) 

ListofSubiects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Old-age,  survivors  and 
disability  insurance.  Reporting  and 
recordkeeping  requirements.  Social 
security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 


benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dated:  December  22,  2000. 
Kenneth  S.  Apfel. 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  subpart 
J  of  part  404  and  subpart  N  of  part  416 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart } 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(i),  204(0.  205(a),  (b). 
(d)-(h).  and  (j),  221,  225,  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  401(i).  404(0. 
405(a).  (b),  (d)-(h),  and  (j).  421.  425,  and 
902(a)(5);  31  U.S.C.  3720A;  sec.  5.  Pub.  L.  97- 
455;  96  Stat.  2500  (42  U.S.C.  405  note);  sees. 
5,  6(c)-(e).  and  15,  Pub.  L.  9a-460,  98  Stat. 
1802  (42  U.S.C.  421  note). 

2.  Section  404.929  is  revised  to  read 
as  follows: 

§  404.929    Hearing  before  an  administrative 
law  Judge— general. 

If  you  are  dissatisfied  with  one  of  the 
determinations  or  decisions  listed  in 
§  404.930  of  this  part  you  may  request 
a  hearing.  The  Associate  Commissioner 
for  Hearings  and  Appeals,  or  his  or  her 
delegate,  shall  appoint  an 
administrative  law  judge  to  conduct  the 
hearing.  If  circumstances  warrant,  the 
Associate  Commissioner,  or  his  or  her 
delegate,  may  assign  your  case  to 
another  administrative  law  judge.  At  the 
hearing  you  may  appear  in  person  (that 
is,  where  all  participants  are  present  at 
the  same  location)  or  by  video 
teleconference,  submit  new  evidence, 
examine  the  evidence  used  in  making 
the  determination  or  decision  under 
review,  and  present  and  question 
witnesses.  The  administrative  law  judge 
who  conducts  the  hearing  may  ask  you 
questions.  He  or  she  shall  issue  a 
decision  based  on  the  hearing  record.  If 
you  waive  your  right  to  appear  at  the 
hearing,  eitiier  in  person  or  by  video 
teleconference,  the  administrative  law 
judge  will  make  a  decision  based  on  the 
evidence  that  is  in  the  file  and  any  new 
evidence  that  may  have  been  submitted 
for  consideration. 

3.  Section  404.936  is  revised  to  read 
as  follows: 

§  404.936    Time,  place  and  type  of  hearing 
before  an  administrative  law  Judge. 

(a)  We  may  schedule  youi  hearing  by 
video  teleconference  if  we  determine 
that  it  is  more  efficient  to  do  so  and  the 


technology  is  available  in  the  area 
where  you  live.  You  will  receive  a 
written  notice  if  we  schedule  a  video 
teleconference  hearing  for  you.  The 
notice  will  tell  you  that  if  you  do  not 
want  the  hearing  held  by  video 
teleconference,  you  must  tell  us  so  as 
explained  in  the  notice,  and  we  will 
schedule  an  in-person  hearing  for  you. 

(b)  If  we  determine  that  it  is  not  more 
efficient  or  if  the  technology  is  not 
available  in  the  area  where  you  live,  we 
will  schedule  an  in-person  hearing  for 
you.  The  administrative  law  judge  sets 
the  time  and  the  place  for  the  in-person 
hearing. 

(c)  The  administrative  law  judge  may 
change  the  site  and/or  time  of  the 
videoconference  hearing  or  the  time  and 
place  of  the  in-person  hearing,  if  it  is 
necessary.  After  sending  you  reasonable 
notice  of  the  proposed  action,  the 
administrative  law  judge  may  adjourn  or 
postpone  the  hearing  or  reopen  it  to 
receive  additional  evidence  any  time 
before  he  or  she  notifies  you  of  a  hearing 
decision.  We  hold  hearings  in  the  50 
States,  the  District  of  Columbia, 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Commonwealth  of 
Puerto  Rico  and  the  Virgin  Islands. 

(d)  If  you  object  to  the  site  and/or  time 
of  your  scheduled  videoconference 
hearing  or  to  the  time  and/or  place  of 
your  scheduled  in-person  hearing,  you 
must  notify  the  administrative  law  judge 
at  the  earliest  possible  opportunity 
before  the  time  set  for  the  hearing.  You 
must  state  the  reason  for  your  objection 
and  state  the  site  and/or  time  you  want 
the  videoconference  hearing  to  be  held 
or  the  time  and/or  place  you  want  the 
in-person  hearing  to  be  held.  If  at  all 
possible,  the  request  should  be  in 
vmting.  The  administrative  law  judge 
will  change  the  site  and/or  time  of  the 
videoconference  hearing  or  the  time 
and/or  place  of  the  in-person  hearing  if 
you  have  good  cause,  as  determined 
under  paragraphs  (e)(1)  and  (2)  of  this 
section.  Section  404.938  of  this  part 
provides  procedures  we  will  follow 
when  you  do  not  respond  to  a  notice  of 
hearing. 

(e)  The  administrative  law  judge  will 
find  good  cause  for  changing  the  site 
and/or  time  of  your  scheduled 
videoconference  hearing  or  the  time 
and/or  place  of  your  scheduled  in- 
person  hearing,  and  will  reschedule 
your  hearing  if  your  reason  is  one  of  the 
following  circumstances  and  is 
supported  by  the  evidence: 

(1)  You  or  your  representative  are 
unable  to  attend  or  to  travel  to  the 
scheduled  hearing  because  of  a  serious 
physical  or  mental  condition, 
incapacitating  injury,  or  death  in  the 
&inily;  or 
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(2)  Severe  weather  conditions  make  it 
impossible  to  travel  to  the  hearing. 

(f)  In  determining  whether  good  cause 
exists  in  circumstances  other  than  those 
set  out  in  paragraph  (e)  of  this  section, 
the  administrative  law  judge  will 
consider  your  reason  for  requesting  the 
change,  the  facts  supporting  it,  and  the 
impact  of  the  proposed  change  on  the 
efficient  administration  of  the  hearing 
process.  Factors  affecting  the  impact  of 
the  change  include,  but  are  not  limited 
to,  the  effect  on  the  processing  of  other 
scheduled  hearings,  delays  which  might 
occur  in  rescheduling  your  hearing,  and 
whether  any  prior  changes  were  granted 
to  you.  Examples  of  such  other 
circumstances,  which  you  might  give  for 
requesting  a  change  in  the  time  or  place 
of  the  hearing,  include,  but  are  not 
limited  to,  the  following: 

(1)  You  have  attempted  to  obtain  a 
representative  but  need  additional  time; 

(2)  Your  representative  was  appointed 
within  30  days  of  the  scheduled  hearing 
and  needs  additional  time  to  prepare  for 
the  hearing; 

(3)  Your  representative  has  a  prior 
commitment  to  be  in  court  or  at  another 
administrative  hearing  on  the  date 
scheduled  for  the  hearing; 

(4)  A  witness  who  wrill  testify  to  facts 
material  to  your  case  would  be 
unavailable  to  attend  the  scheduled 
hearing  and  the  evidence  cannot  be 
otherwise  obtained; 

(5)  Transportation  is  not  readily 
available  for  you  to  travel  to  the  hearing: 

(6)  You  live  closer  to  another  hearing 
location;  or 

(7)  You  are  unrepresented,  and  you 
are  unable  to  respond  to  the  notice  of 
hearing  because  of  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have. 

4.  Section  404.938  is  revised  to  read 
as  follows: 

§404.938    Notice  of  hearing  before  an 
administrative  law  Judge. 

(a)  General  notice  information:  After 
your  bearing  has  been  scheduled,  we 
will  mail  notice  of  the  hearing  to  you  at 
your  last  known  address,  or  give  die 
notice  to  you  by  personal  service,  unless 
you  have  indicated  in  writing  that  you 
do  not  wish  to  receive  this  notice.  The 
notice  will  be  mailed  or  served  at  least 
20  days  before  the  hearing.  The  notice 
of  hearing  will  contain  a  statement  of 
the  specific  issues  to  be  decided  and  tell 
you  that  you  may  designate  a  person  to 
represent  you  during  the  proceedings. 
The  notice  will  also  contain  an 
explanation  of  the  procedures  for 
requesting  a  change  in  the  time  or  place 
of  your  hearing,  a  reminder  that  if  you 
fail  to  appear  at  your  scheduled  hearing 


without  good  cause,  the  ALJ  may 
dismiss  your  hearing  request  and  other 
information  about  the  scheduling  and 
conduct  of  your  hearing.  If  you  or  your 
representative  do  not  acknowledge 
receipt  of  the  notice  of  hearing,  we  will 
attempt  to  contact  you  for  an 
explanation.  If  you  tell  us  that  you  did 
not  receive  the  notice  of  hearing,  an 
amended  notice  will  be  sent  to  you  by 
certified  mail.  See  §404.936  of  this  part 
for  the  procedures  we  will  follow  in 
deciding  whether  the  time  of  your 
scheduled  videoconference  hearing  or 
the  time  or  place  of  your  scheduled  in- 
person  hearing  will  be  changed  if  you 
do  not  respond  to  the  notice  of  hearing, 
(b)  Hearing  via  video  conferencing:  If 
we  determine  that  it  is  more  efficient 
and  if  the  technology  is  available  in  the 
area  where  you  live,  we  will  schedule 
your  hearing  as  a  video  teleconference. 
If  we  schedule  a  video  teleconference 
for  you,  your  notice,  in  addition  to  the 
information  in  paragraph  (a)  of  this 
section,  will  also  clearly  state  what  it 
means  to  have  a  video  teleconference 
hearing  and  if  we  have  scheduled  an 
expert  witness{es)  to  testify  by  video 
teleconference.  The  notice  will  contain 
an  explanation  of  how  to  let  us  know  if 
you  do  not  want  to  have  a  video 
teleconference  hearing  or  do  not  want 
an  expert  witness  to  testify  via  video 
teleconference.  We  will  schedule  an  in- 
person  hearing  for  you  if  you  tell  us  that 
you  do  not  want  a  video  teleconference 
hearing  or  do  not  want  an  expert 
witness  to  testify  via  video 
teleconference.  Your  notice  will  also 
contain  an  explanation  of  the 
procedures  for  requesting  a  change  in 
the  time  of  your  scheduled 
videoconference  hearing. 

(c)  For  a  hearing  in-person  before  an 
administrative  law  judge:  If  we 
determine  that  it  is  not  more  efficient  or 
if  the  technology  is  not  available  in  the 
area  where  you  live,  an  in-person 
hearing  will  be  scheduled  for  you. 

PART  41&-SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND  AND  DISABLED 

Subpart  N— [Amended] 

5.  The  authority  citation  for  subpart  N 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1631,  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1383.  and  1383b);  31  U.S.C.  3720A. 

6.  Section  416.1429  is  revised  to  read 
as  follows: 

§416.-1429    Hearing  before  an 
administrative  law  Judge— general. 

If  you  are  dissatisfied  with  one  of  the 
determinations  or  decisions  listed  in 


§  416.1430  of  this  part  you  may  request 
a  hearing.  The  Associate  Commissioner 
for  Hearings  and  Appeals,  or  his  or  her 
delegate,  shall  appoint  an 
administrative  law  judge  to  conduct  the 
hearing.  If  circumstances  warrant,  the 
Associate  Commissioner,  or  his  or  her 
delegate,  may  assign  your  case  to 
another  administrative  law  judge.  At  the 
hearing  you  may  appear  in  person  (that 
is,  where  all  participants  are  present  at 
the  same  location)  or  by  video 
teleconference,  submit  new  evidence, 
examine  the  evidence  used  in  making 
the  determination  or  decision  under 
review,  and  present  and  question 
witnesses.  The  administrative  law  judge 
who  conducts  the  hearing  may  ask  you 
questions.  He  or  she  shall  issue  a 
decision  based  on  the  hearing  record.  If 
you  waive  your  right  to  appear  at  a 
hearing,  either  in  person  or  by  video 
teleconference,  the  administrative  law 
judge  will  make  a  decision  based  on  the 
evidence  that  is  in  the  file  and  any  new 
evidence  that  may  have  been  submitted 
for  consideration. 

7.  Section  416.1436  is  revised  to  read 
as  follows: 

§416.1436    Time,  place  and  type  of  hearing 
before  an  administrative  law  Judge. 

(a)  We  may  schedule  your  hearing  by 
video  teleconference  if  we  determine 
that  it  is  more  efficient  to  do  so  and  the 
technology  is  available  in  the  area 
where  you  live.  You  will  receive  a 
written  notice  if  we  schedule  a  video 
teleconference  hearing  for  you.  The 
notice  will  tell  you  that  if  you  do  not 
want  the  hearing  held  by  video 
teleconference,  you  must  tell  us  so  as 
explained  in  the  notice,  and  we  will 
schedule  an  in-person  hearing  for  you. 

(b)  If  we  determine  that  it  is  not  more 
efficient  or  if  the  technology  is  not 
available  in  the  area  where  you  live,  we 
will  schedule  an  in-person  hearing  for 
you.  The  administrative  law  judge  sets 
the  time  and  the  place  for  the  in-person 
hearing. 

(c)  Tne  administrative  law  judge  may 
change  the  site  and/or  time  of  the 
videoconference  hearing  or  the  time  and 
place  of  the  in-person  hearing,  if  it  is 
necessary.  After  sending  you  reasonable 
notice  of  the  proposed  action,  the 
administrative  law  judge  may  adjourn  or 
postpone  the  hearing  or  reopen  it  to 
receive  additional  evidence  any  time 
before  he  or  she  notifies  you  of  a  hearing 
decision.  We  hold  hearings  in  the  50 
States,  the  District  of  Columbia,  and  the 
Northern  Mariana  Islands. 

(d)  If  you  object  to  the  site  and/or  time 
of  your  scheduled  videoconference 
hearing  or  to  the  time  and/or  place  of 
your  scheduled  in-person  hearing,  you 
must  notify  the  administrative  law  judge 
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at  the  earliest  possible  opportunity 
before  the  time  set  for  the  hearing.  You 
must  state  the  reason  for  your  objection 
and  state  the  site  and/or  time  you  want 
the  videoconference  hearing  to  be  held 
or  the  time  and/or  place  you  want  the 
in-person  hearing  to  be  held.  If  at  all 
possible,  the  request  should  be  in 
writing.  The  administrative  law  judge 
will  change  the  site  and/or  time  of  the 
videoconference  hearing  or  the  time 
and/or  place  of  the  in-person  hearing  if 
you  have  good  cause,  as  determined 
under  paragraphs  (e)(1)  and  (2)  of  this 
section.  Section  416.1438  of  this  part 
provides  procedures  we  will  follow 
when  you  do  not  respond  to  a  notice  of 
hearing. 

(e)  Toe  administrative  law  judge  will 
find  good  cause  for  changing  the  site 
and/or  time  of  yoiu-  scheduled 
videoconference  hearing  or  the  time 
and/or  place  of  your  scheduled  in- 
person  hearing,  and  will  reschedule 
your  hearing  if  your  reason  is  one  of  the 
following  circumstances  and  is 
supported  by  the  evidence: 

ll)  You  or  your  representative  are 
unable  to  attend  or  to  travel  to  the 
scheduled  hearing  because  of  a  serious 
physical  or  mental  condition, 
incapacitating  injury,  or  death  in  the 
family;  or 

(2)  Severe  weather  conditions  make  it 
impossible  to  travel  to  the  hearing. 

(1)  In  determining  whether  good  cause 
exists  in  circumstances  other  than  those 
set  out  in  paragraph  (e)  of  this  section, 
the  administrative  law  judge  will 
consider  your  reason  for  requesting  the 
change,  the  fects  supporting  it,  and  the 
impact  of  the  proposed  change  on  the 
efficient  administration  of  the  hearing 
process.  Factors  affecting  the  impact  of 
the  change  include,  but  are  not  limited 
to,  the  effect  on  the  processing  of  other 
scheduled  hearings,  delays  which  might 
occur  in  rescheduling  your  hearing,  and 
whether  any  prior  changes  were  granted 
to  you.  Examples  of  such  other 
circiunstances,  which  you  might  give  for 
requesting  a  change  in  the  time  or  place 
of  the  hearing,  include,  but  are  not 
limited  to,  the  following: 

(1)  You  have  attempted  to  obtain  a 
representative  but  need  additional  time; 

(2)  Your  representative  was  appointed 
within  30  days  of  the  scheduled  hearing 
and  needs  additional  time  to  prepare  for 
the  hearing; 

(3)  Your  representative  has  a  prior 
commitment  to  be  in  court  or  at  another 
administrative  hearing  on  the  date 
scheduled  for  the  hearing; 

(4)  A  witness  who  will  testify  to  facts 
material  to  your  case  would  be 
unavailable  to  attend  the  scheduled 
hearing  and  the  evidence  cannot  be 
otherwise  obtained: 


(5)  Transportation  is  not  readily 
available  for  you  to  travel  to  the  hearing: 

(6)  You  live  closer  to  another  hearing 
location;  or 

(7)  You  are  imrepresented,  and  you 
are  unable  to  respond  to  the  notice  of 
hearing  because  of  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have. 

8.  Section  416.1438  is  revised  to  read 
as  follows: 

§416.1438    ^totic8  of  a  twartng  before  an 
administrative  law  judge. 

(a)  General  notice  information:  After 
your  hearing  has  been  scheduled,  we 
will  mail  notice  of  the  hearing  to  you  at 
your  last  known  address,  or  give  the 
notice  to  you  by  personal  service,  unless 
you  have  indicated  in  writing  that  you 
do  not  wish  to  receive  this  notice.  The 
notice  will  be  mailed  or  served  at  least 
20  days  before  the  hearing.  The  notice 
of  hearing  will  contain  a  statement  of 
the  specific  issues  to  be  decided  and  tell 
you  that  you  may  designate  a  person  to 
represent  you  diuing  the  proceedings. 
The  notice  will  also  contain  an 
explanation  of  the  procedures  for 
requesting  a  change  in  the  time  or  place 
of  your  hearing,  a  reminder  that  if  you 
foil  to  appear  at  your  scheduled  hearing 
without  good  cause,  the  ALJ  may 
dismiss  your  hearing  request  and  other 
information  about  the  scheduling  and 
conduct  of  yo\ir  hearing.  If  you  or  your 
representative  do  not  acknowledge 
receipt  of  the  notice  of  hearing,  we  will 
attempt  to  contact  you  for  an 
explanation.  If  you  tell  us  that  you  did 
not  receive  the  notice  of  hearing,  an 
amended  notice  will  be  sent  to  you  by 
certified  mail.  See  §416.1436  of  this 
part  for  the  procedures  we  will  follow 
in  deciding  whether  the  time  of  yoiu 
scheduled  videoconference  hearing  or 
the  time  or  place  of  your  scheduled  in- 
person  hearing  will  be  changed  if  you 
do  not  respond  to  the  notice  of  hearing, 
(b)  Hearing  via  video  conferencing:  U 
we  determine  that  it  is  more  efficient 
and  if  the  technology  is  available  in  the 
area  where  you  live,  we  will  schedule 
your  hearing  as  a  video  teleconference. 
If  we  schedule  a  video  teleconference 
for  you,  your  notice,  in  addition  to  the 
information  in  paragraph  (a)  of  this 
section,  will  also  clearly  state  what  it 
means  to  have  a  video  teleconference 
hearing  and  if  we  have  scheduled  an 
expert  witness(es)  to  testify  by  video 
teleconference.  Theliotice  will  contain 
an  explanation  of  how  to  let  us  know  if 
you  do  not  want  to  have  a  video 
teleconference  hearing  or  do  not  want 
an  expert  witness  to  testify  via  video 
teleconference.  We  will  schedule  an  in- 
person  hearing  for  you  if  you  tell  us  that 


you  do  not  want  a  video  teleconference 
hearing  or  do  not  want  an  expert 
witness  to  testify  via  video 
teleconference.  Yoiu-  notice  will  also 
contain  an  explanation  of  the 
procedures  for  requesting  a  change  in 
the  time  of  yoiir  scheduled 
videoconference  hearing. 

(c)  For  a  hearing  in-person  before  an 
administrative  law  judge:  If  we 
determine  that  it  is  not  more  efficient  or 
if  the  technology  is  not  available  in  the 
area  where  you  live,  an  in-person 
hearing  will  be  schedided  for  you. 


(FR  Doc.  01-319  Filed  1^4-01;  8:45  am) 
BIUJNO  CODE  4191-4n-P 

DEPARTMENT  OF  STATE 

22  CFR  Part  41 
[Public  Notice  3533] 
RIN1400-AA48 

Bureau  of  Consular  Affairs;  Visas: 
Documentation  of  Nonimmigrants 
Under  ttw  Immigration  and  Nationality 
Act— Amendment  of  Transit  Without 
Visa  (TWOV)  List 

agency:  Bureau  of  Consular  Afiiairs, 

Department  of  State. 

ACTION:  Proposed  rule,  with  request  for 

comments. 

SUMMARY:  This  rule  proposes  to  amend 
the  Department  of  State  regulation  that 
allows  for  a  waiver  of  the  visa  and 
passport  requirement  under  the  Transit 
Without  Visa  (TWOV)  Program 
authorized  under  section  233  of  the 
Immigration  and  Nationality  Act  (INA) 
for  citizens  of  certain  countries  who  are 
in  immediate  and  continuoiis  transit 
through  the  United  States.  The 
Department  proposes  to  remove  from 
the  current  regulation  the  list  of 
countries  ineligible  to  participate  in  the 
TWOV  Program  and  to  publish  a 
separate  list  which  will  be  updated  and 
published  periodically- 

This  rule  also  sets  forth  the  criteria, 
which  among  other  factors,  will  be  used 
in  determining  which  countries  will  be 
ineligible  for  titxe  TWOV  privilege. 
DATES:  Interested  persons  should  submit 
comments  on  or  before  March  6,  2001. 
ADDRESSES:  Submit  comments,  in 
duplicate,  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  D.C. 
20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Office,  Room 
L603-C,  SA-1,  Department  of  State. 
Washington,  D.C.  20520-0106,  (202) 
663-1204;  or  e-mail:  odombe@state.gov. 


SUPPLEMENTARY  INFORMATION: 
BackgroundAVaiver  Authority 

Section  212(d)(4)(C)  of  the 
Immigration  and  Nationality  Act  (INA) 
provides  authority  for  the  Secretary  of 
State,  acting  joinUy  with  the  Attorney 
General,  to  waive  the  passport  and/or 
visa  requirement  for  a  nonimmigrant 
who  is  in  immediate  and  continuous 
transit  through  the  United  States  and  is 
using  a  carrier  that  has  entered  into  a 
Transit  Without  Visa  (TWOV) 
Agreement  as  provided  in  INA  233(c). 

Since  TWOV  does  not  involve  the 
issuance  of  a  visa,  the  Department's  role 
in  the  day-to-day  administration  of  the 
TWOV  program  is  minimal. 

Therefore,  the  Department's 
regulation  at  22  CFR  41.2(i),  for  the  most 
part,  is  merely  a  restatement  of  the  INS 
regulation  on  the  same  subject.  The 
Department  does  become  involved, 
however,  in  designating  those  countries 
whose  citizens  are  ineligible  for  the 
TWOV  privilege. 

How  will  the  Regulation  Be  Changed 

Amending  tbe  List  of  Ineligible 
Countries 

The  current  regulation  provides  a  fist 
of  countries  whose  citizens  are 
ineligible  for  the  TWOV  privilege.  The 
Department  proposes  to  amend  this 
regiUation  by  removing  the  list  of 
ineligible  coimtries  fi-om  the  regulation 
and  afterward,  periodically,  to  publish 
such  a  list  it  in  a  Federal  Register 
Notice.  This  will  allow  the  Department 
to  review  and  publish  any  revised  list 
more  frequently  and  more  easily. 

Determining  Ineligibility  to  TWOV 

In  this  rule  the  Department  proposes 
criteria  which  will  be  used  in 
determining  for  the  purpose  of 
publishing  the  list  in  the  Federal 
Register  those  countries  whose  citizens 
will  be  ineligible  to  transit  without  visa. 
The  list  is  not  exhaustive.  Other 
relevant  factors,  as  determined  by  the 
Department  and  the  INS,  may  l^ 
considered  as  well. 

Based  on  these  criteria,  and  other 
relevant  factors,  the  Department  and 
INS  intend  to  periodically  compile  an 
updated  list  of  countries  whose  citizens 
are  ineligible  for  the  waiver  privilege 
and  to  publish  the  list  in  a  notice  in  the 
Federal  Register. 

What  Is  the  Authority  for  Allowing  or 
Prohibiting  Transit  Without  Visa 

Section  212(d)(4)(C)  of  Uie 
Immigration  and  Nationality  Act  (INA) 
provides  the  authority  for  the  Secretary 
of  State,  acting  joinUy  with  the  Attorney 
General,  to  waive  the  passport  and/or 
visa  requirement  for  a  nonimmigrant 
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who  is  in  immediate  and  continuous 
transit  through  the  United  States  and  is 
using  a  carrier  that  has  entered  into  a 
Transit  Without  Visa  (TWOV) 
Agreement  as  provided  in  INA  233(c) 

Who  Determines  Which  Countries  Can 
Transit  Without  a  Visa 

Since  TWOV  does  not  involve  the 
issuance  of  a  visa,  the  Department's  role 
in  the  day-to-day  administration  of  the 
TWOV  program  is  minimal.  Therefore, 
the  Department's  regulation  at  22  CFR 
41.2(i),  for  the  most  part,  is  merely  a 
restatement  of  the  INS  regulation  on  the 
same  subject.  The  Department  does 
become  involved,  however,  in  the 
designation  of  those  countries  whose 
citizens  are  ineligible  to  utilize  the 
TWOV.  The  current  regulation  provides 
a  list  of  ineligible  countries. 

What  Criteria  Will  Be  Considered  in 
Determining  Eligibility  to  TWOV 

Along  with  other  factors  which  the 
Department  and  the  INS  have 
determined  relevant,  the  Department 
will  consider. 

(i)  Whether  citizens  of  the  country 
have  abused  this  waiver  privilege  in  the 
past; 

(ii)  Whether  citizens  of  the  country 
have  a  high  nonimmigrant  visa  refusal 
rate; 

(iii)  Whether  there  is  insiurection  or 
instability  in  the  coimtry,  such  that 
citizens  of  the  country  should  apply  for 
visas  to  ensure  that  they  are  not 
intending  immigrants; 

(iv)  Whether  a  significant  number  of 
citizens  of  the  coimtry  are  linked  to 
terrorist  activity,  narcotics  trafficking,  or 
international  criminal  activity; 

(v)  Whether  the  President  has  issued 
a  proclamation  imder  section  DMA  212(f) 
pertaining  to  citizens  of  the  country;  or 

(vi)  Whether  the  country  poses 
significant  seciuity  concerns. 

Proposed  Rule 

How  Will  the  Department  of  State 
Amend  Its  Regulations 

The  IDepartment  of  State  proposes  to 
amend  22  CFR  41.2(i)  by  removing  the 
list  of  coimtries  for  which  the  transit 
without  visa  privilege  is  not  available. 
After  consideration  of  the  criteria 
outiined  above,  the  Department  and  the 
INS  propose  to  publish  and  update  a  list 
of  countries  whose  citizens  are 
ineligible  for  the  TWOV  privilege. 

What  Effect  Will  This  Rule  Have  on 
Aliens  Currently  Excluded  From  the 
TWOV  Privilege 

This  is  a  proposed  rule  and,  therefore, 
does  not  affect  aliens  currenUy  excluded 
from  the  TWOV  privilege.  Any  changes 
to  the  list  of  ineligible  aliens  will  take 


effect  upon  publication  of  a  final  rule. 
At  the  time  of  publication  of  the  final 
rule,  the  Department  will  also  publish  a 
separate  notice  designating  those 
countries  whose  citizens  are  ineligible 
for  the  TWOV  privilege.  The 
Department  and  the  INS  will  review  and 
update  this  list  periodically. 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  a  proposed  rule,  vrith  a  60-day 
provision  for  public  comments. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significanUy 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
iiased  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule,  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  under  section  6(a)(3)(A). 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements.  The  information 
collection  requirement  (Form  OF-156) 
contained  by  reference  in  this  rule  was 
previously  approved  for  use  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  22  CFR  PaH  41 

Aliens.  Nonimmigrants,  Passports  and 
visas. 

In  view  of  the  foregoing,  the 
Department  amends  22  CFR  as  follows: 

PART41— [AMENDEO] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277, 
112  Stat.  2681  et.seq. 

2.  Section  41.2  is  amended  by  revising 
paragraph  (i)(2)  and  adding  paragraph 
(i)(3)  to  read  as  follows: 

§41.2    Waiv«r  t>y  Secretary  of  State  and 
Attorney  General  of  passport  and/or  visa 
requirements  for  certain  categories  of 
nonimmigrants. 

•        *        *        •        • 

(i)  Aliens  in  immediate  transit  vrithout 
visalTWOV).*  *  * 
.  (2)  Notwidistanding  the  provisions  of 
paragraph  (i)(l)  of  this  section,  an  alien 
is  not  eligible  for  this  waiver  if  the  alien 
is  a  national  of  a  country  whose  citizens 
the  Secretary  of  State  and/or  the 
Attorney  General  have  designated  to  be 
ineligible  to  transit  the  United  States 
without  a  visa.  The  Department  and  the 
INS  may  designate  such  nationalities 
based  on  a  variety  of  considerations 
including,  but  not  limited  to,  the 
following: 

(i)  Whether  citizens  of  the  country 
have  abused  this  waiver  privilege  in  the 
past; 

(ii)  Whether  citizens  of  the  country 
have  a  high  nonimmigrant  visa  refusal 
rate; 

(iii)  Whether  there  is  insiurection  or 
instability  in  the  country,  such  that 
citizens  of  the  coimtry  should  apply  for 
visas  to  ensure  that  they  are  not 
intending  immigrants; 

(iv)  Whether  a  significant  number  of 
citizens  of  the  country  are  linked  to 
terrorist  activity,  narcotics  trafficking,  or 
international  criminal  activity; 


(v)  Whether  the  President  has  issued 
a  proclamation  under  section  DMA  212(f) 
pertaining  to  citizens  of  the  country;  or 

(vi)  Whether  the  country  poses 
significant  seciuity  concerns. 

(3)  The  Secretary  of  State,  acting 
jointly  with  the  Attorney  General,  will 
review  periodically  and  publish  in  the 
Federal  Register  an  updated  list  of 
countries  whose  citizens  they  have 
determined  are  ineligible  to  transit 
without  visa. 

Dated:  September  15.  2000. 
Maura  Harty. 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

[FR  Doc.  01-357  Filed  1-4-01;  8:45  am) 
BajJNO  COOC  4710-06-^ 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-116468-00] 
RIN  1545-AY43 

Minimum  Cost  Requirement  Permitting 
ttie  Transfer  of  Excess  Assets  of  a 
Defined  Benefit  Pension  Plan  to  a 
Retiree  Health  Account 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  the  minimum  cost 
requirement  under  section  420,  which 
permits  the  transfer  of  excess  assets  of 
a  defined  benefit  pension  plan  to  a 
retiree  health  account.  Pursuant  to 
section  420(c)(3)(E),  these  proposed 
regulations  provide  that  an  employer 
who  significantly  reduces  retiree  health 
coverage  during  the  cost  maintenance 
{)eriod  does  not  satisfy  the  minimiun 
cost  requirement  of  section  420(c)(3).  In 
addition,  these  proposed  regulations 
clarify  the  circxmistances  imder  which 
an  employer  is  considered  to  have 
significantly  reduced  retiree  health 
coverage  during  the  cost  maintenance 
period.  This  document  also  provides  a 
notice  of  public  hearing  on  Uiese 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  March  6,  2001 . 
Requests  to  speak  (with  outlines  of  oral 
comments  to  be  discussed)  at  the  public 
hearing  schedided  for  March  15,  2001, 
must  be  received  by  February  21,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-116468-00),  room 


5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-116468-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://www.irs.gov/tax regs/ 

regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Vernon  S. 
Carter  or  Janet  A.  Laufer,  (202)  622- 
6060;  concerning  submissions,  Treena 
Garrett,  (202)  622-7180  (not  toll-Aee 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Revenue  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)(104  Stat.  1388), 
section  12011,  added  section  420  of  the 
Internal  Revenue  Code  (Code),  a 
temporary  provision  permitting  certain 
qualified  transfers  of  excess  pension 
assets  from  a  non-mvdtiemployer 
defined  benefit  pension  plan  to  a  health 
benefits  account  (defined  as  an  account 
established  and  maintained  under 
section  401(h)  of  the  Code  (401(h) 
accoimt))  that  is  part  of  the  plan.*  One 
of  the  conditions  of  a  qualified  section 
420  transfer  was  that  the  employer 
satisfy  a  maintenance  of  effort 
requirement  in  the  form  of  a  "minimum 
cost  requirement"  under  which  the 
employer  was  required  to  maintain 
employer-provided  retiree  health 
expenditiuBS  for  covered  retirees,  their 
spouses,  and  dependents  at  a  minimum 
dollar  level  for  a  5-year  cost 
maintenance  period,  beginning  with  the 
taxable  year  in  which  the  qualified 
transfer  occiu^. 

The  Uruguay  Roimd  Agreements  Act 
(Pub.  L.  103-465)(108  Stat.  4809) 


<  Section  420(a)(1)  and  (2)  provide  that  the  trust 
that  is  part  of  the  plan  is  not  treated  as  failing  to 
satisfy  the  qualification  requirements  of  section  401 
(a)  or  (h)  of  the  Code,  and  no  amount  is  includable 
in  the  gross  income  of  the  employer  maintaining  the 
plan,  solely  by  reason  of  such  transfer.  Also,  section 
420(a)(3)  provides  that  a  qualified  transfer  is  not 
treated  as  either  an  employer  reversion  for  purposes 
of  section  4980  or  a  prohibited  transaction  for 
purposes  of  section  4975. 

In  addition.  Title  1  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (88  Stat.  829).  as 
amended  (ERISA),  provides  that  a  qualified  transfer 
pursuant  to  section  420  is  not  a  prohibited 
transaction  under  ERISA  (ERISA  section  408(b)(13)) 
or  a  prohibited  reversion  of  assets  to  the  employer 
(ERISA  section  403(c)(1)).  ERISA  also  provides 
certain  notification  requirements  with  respect  to 
such  qualified  transfers. 
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(December  8. 1994).  extended  the 
availability  of  section  420  through 
December  31.  2000.  In  conjunction  with 
the  extension.  Congress  modified  the 
maintenance  of  effort  rules  for  plans 
transferring  assets  for  retiree  health 
benefits  so  that  employers  could  take 
into  account  cost  savings  realized  in 
their  health  benefit  plans.  As  a  residt, 
the  focus  of  the  maintenance  of  effort 
requirement  was  shifted  fit)m  health 
costs  to  health  benefits.  Under  this 
"benefit  maintenance  requirement," 
which  applied  to  qualified  transfers 
made  after  December  8,  1994,  an 
employer  had  to  maintain  substantially 
the  same  level  of  employer-provided 
retiree  health  coverage  for  the  taxable 
year  of  the  transfer  and  the  following  4 
years.  The  level  of  coverage  required  to 
be  maintained  was  based  on  the 
coverage  provided  in  the  taxable  year 
immediately  preceding  the  taxable  year 
of  the  transfer. 

The  Tax  Relief  Extension  Act  of  1999 
(title  V  of  H.R.  1180,  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999)  (Pub.  L.  106-170,113  Stat  1860) 
(TREA-99)  extended  section  420 
through  December  31,  2005.  In 
conjimction  with  this  extension,  the 
minimum  cost  requirement  was 
reinstated  as  the  applicable 
"maintenance  of  effort"  provision  (in 
lieu  of  requiring  the  maintenance  of  the 
level  of  coverage)  for  qualified  transfers 
made  after  December  17, 1999.  Because 
the  minimum  cost  requirement  relates 
to  per  capita  cost,  an  employer  could 
satisfy  minimum  cost  requirement  by 
maintaining  the  average  cost  even 
though  the  employer  defeats  the 
purpose  of  the  maintenance  of  effort 
requirement  by  reducing  the  number  of 
people  covered  by  the  health  plan.  In 
response  to  concerns  regarding  this 
possibihty,  TREA-99  also  added  section 
420(c)(3)(E),  which'requires  the 
Secretary  of  the  Treasury  to  prescribe 
such  regidations  as  may  be  necessary  to 
prevent  an  employer  who  significantly 
reduces  retiree  health  coverage  during 
the  cost  maintenance  period  from  being 
treated  as  satisfying  the  minimiun  cost 
requirement  of  sectioil  420(c)(3).  If  the 
minimiun  cost  requirement  of  section 
420(c)(3)  is  not  satisfied,  the  transfer  of 
assets  irom  the  pension  plan  to  the 
401(h)  account  is  not  a  "qualified 
transfer"  to  which  the  provisions  of 
section  420(a)  apply. 

Explanation  of  Provisions 

These  proposed  regulations  would 
provide  that  the  minimum  cost 
requirement  of  section  420(c)(3)  is  not 
met  if  the  employer  significantly 
reduces  retiree  health  coverage  during 
the  cost  maintenance  period.  The 


proposed  regulations  would  measure 
whether  this  occurs  by  looking  at  the 
number  of  individuals  (retirees,  their 
spouses,  and  dependents)  who  lose 
coverage  during  the  cost  maintenance 
period  as  a  result  of  employer  actions, 
measured  on  both  an  annual  basis  and 
a  cumulative  basis. 

In  determining  whether  an  employer 
has  significantly  reduced  retiree  health 
coverage,  the  regulations  would  provide 
that  the  employer  does  not  satisfy  the 
minimum  cost  requirement  if  the 
percentage  decrease  in  the  number  of 
individuals  provided  with  applicable 
health  benefits  that  is  attributable  to 
employer  action  exceeds  10%  in  any 
year,  or  if  the  sum  of  the  annual 
percentage  decreases  during  the  cost 
maintenance  period  exceeds  20%.  The 
10%  annual  limit  would  not  apply  to  a 
taxable  year  that  begins  before  February 
5,  2001. 

The  regulations  would  provide  a 
broad  definition  of  employer  action, 
including  not  only  plan  amendments 
but  also  situations  in  which  other 
employer  actions,  such  as  the  sale  of  all 
or  part  of  the  employer's  business, 
operate  in  conjunction  with  the  existing 
plan  terms  to  have  the  indirect  effect  of 
ending  an  individual's  coverage.  The 
definition  of  employer  action  would 
include  plan  amendments  that  are 
executed  before  the  cost  maintenance 
period  but  take  effect  during  the  cost 
maintenance  period,  unless  the 
amendment  occurred  before  the  later  of 
December  18, 1999,  and  5  years  before 
the  start  of  the  cost  maintenance  period. 
The  regulations  contain  a  special  rule 
that  addresses  situations  in  which  an 
employer  adopts  plan  terms  that 
establish  eligibility  for  health  coverage 
for  some  individuals,  but  provide  that 
those  same  individuals  lose  health 
coverage  upon  the  occurrence  of  a 
particular  event  or  after  a  stated  period 
of  time.  In  those  cases,  an  individual  is 
not  counted  as  having  lost  health 
coverage  by  reason  of  employer  action 
merely  because  that  individual's 
coverage  ends  upon  the  occurrence  of 
the  event  or  after  the  stated  period  of 
time. 

Under  the  proposed  regulation,  when 
an  individual's  coverage  ends  by  reason 
of  a  sale  of  all  or  part  of  the  employer's 
business,  the  individual  is  counted  as 
an  individual  losing  coverage  by  reason 
of  employer  action.  The  proposed 
regulation  contains  no  exceptions  from 
this  rule  even  if  the  buyer  provides 
coverage  for  such  individuals  (on  the 
implicit  assumption  that  the  buyer 
rarely  undertakes  to  provide  such 
coverage  to  retirees  in  these 
transactions).  Comments  are  specifically 
requested  as  to  (1)  the  circumstances,  if 


any,  in  which  buyers  commonly  provide 
the  seller's.retirees,  and  their  spouses 
and  dependents,  with  health  coverage 
following  a  corporate  transaction,  and 
(2)  in  such  cases,  criteria  that  should 
apply  to  the  replacement  coverage  in 
determining  whether  to  treat  those 
individuals  as  not  having  lost  coverage. 

Proposed  EffiBctive  Date 

The  regulations  are  proposed  to  be 
appUcable  to  transfers  of  excess  pension 
assets  on  or  after  December  18, 1999. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
(8)  copies)  or  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
eind  Treasury  Department  specifically 
request  comments  on  the  clarify  of  the 
proposed  rule  and  how  it  may  be  nude 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  puolic  hearing  has  been  scheduled 
for  March  15,  2001,  beginning  at  10  a.m. 
in  the  IRS  Auditorium,  Seventh  Floor, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  ha  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  1 5  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 
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The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  .who  wish 
to  present  oral  comments  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  time  to  be 
devoted  to  each  topic  (a  signed  original 
and  eight  (8)  copies)  by  February  21. 
2001.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Vernon  S.  Carter  and 
Janet  A.  Laufer,  Office  of  Division 
Counsel/ Associate  Chief  Counsel  (Tax 
Exempt  and  Government  Entities). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  a  new 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805,  26  U.S.C. 
420(c)(3)(E)*   *   * 

Par.  2.  Section  1.420-1  is  added  to 
read  as  follows: 

§  1 .420-1    Significant  reduction  in  retiree 
health  coverage  during  the  cost 
mainlenanoe  period. 

(a)  In  general.  Notwithstanding 
section  420(c)(3)(A),  the.minimum  cost 
requirements  of  section  420(c)(3)  are  not 
met  if  the  employer  significantly 
reduces  retiree  health  coverage  during 
the  cost  maintenance  period. 

(b)  Significant  reduction — (1)  In 
general.  An  employer  significantly 
reduces  retiree  health  coverage  diiring 
the  cost  maintenance  period  if.  for  any 
taxable  year  during  the  cost 
maintenance  period,  either  — 

(i)  The  employer-initiated  reduction 
percentage  for  that  taxable  year  exceeds 
10%;  or 

(ii)  The  sum  of  the  employer-initiated 
reduction  percentages  for  that  taxable 
year  and  all  prior  taxable  years  during 
the  cost  maintenance  period  exceeds 
20%. 

(2)  Special  rule  for  certain  taxable 
years.  Notwithstanding  paragraph 
(b)(l)(i)  of  this  section,  an  employer  will 
not  be  treated  as  significanUy  reducing 


retiree  health  coverage  for  a  taxable  year 
that  begins  before  February  5,  2001, 
merely  because  the  employer-initiated 
reduction  percentage  for  that  taxable 
year  exceeds  10%. 

(3)  Employer-initiated  reduction 
percentage.  The  employer-initiated 
reduction  percentage  for  any  taxable 
year  is  the  fraction  B/A,  expressed  as  a 
percentage,  where 

A  =  The  total  number  of  individuals  (retired 
employees  plus  their  spouses  plus  their 
dependents)  receiving  coverage  for 
applicable  health  benefits  as  of  the  day 
before  the  first  day  of  the  taxable  year. 

B  =  The  total  number  of  individuals  included 
in  A  whose  coverage  for  applicable 
health  benefits  ended  during  the  taxable 
year  by  reason  of  employer  action. 

(4)  Employer  action — (i)  General  rule. 
For  purposes  of  paragraph  (b)(3)  of  this 
section,  an  individual's  coverage  for 
applicable  health  benefits  ends  during  a 
taxable  year  by  reason  of  employer 
action,  if  on  any  day  within  the  taxable 
year,  the  individual's  eligibility  for 
applicable  health  benefits  ends  as  a 
result  of  a  plan  amendment  or  any  other 
action  of  the  employer  (e.g.,  the  sale  of 
all  or  part  of  the  employer's  business) 
that,  in  conjunction  with  the  plan  terms, 
has  the  effect  of  ending  the  individual's 
eligibility.  An  employer  action  is  taken 
into  account  for  this  purpose  regardless 
of  when  the  employer  action  actually 
occtu^  [e.g.,  the  date  the  plan 
amendment  is  executed),  except  that 
employer  actions  occturing  before  the 
later  of  December  18, 1999,  and  the  date 
that  is  5  years  before  the  start  of  the  cost 
maintenance  period  are  disregarded. 

(ii)  Special  rule.  Notwithstanding 
paragraph  (b)(4)(i)  of  this  section, 
coverage  for  an  individual  will  not  be 
treated  as  having  ended  by  reason  of 
employer  action  merely  because  such 
coverage  ends  under  the  terms  of  the 
plan  if  those  terms  were  adopted 
contemporaneously  with  the  provision 
imder  which  the  individual  became 
eligible  for  retiree  health  coverage. 

fc)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Applicable  health  benefits. 
Applicable  health  benefits  means 
applicable  health  benefits  as  defined  in 
section  420(e)(1)(C). 

(2)  Cost  maintenance  period.  Cost 
maintenance  period  means  the  cost 
maintenance  period  as  defined  in 
section  420(c)(3)(D). 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  (i)  Employer  W  maintains  a 
defined  benefit  pension  plan  that  includes  a 
401(h)  account  and  permits  qualified 
transfers  that  satisfy  section  420.  The  number 
of  individuals  receiving  coverage  for 


applicable  health  benefits  as  of  the  day  before 
the  first  day  of  Year  1  is  100.  In  Year  1, 
Employer  W  makes  a  qualified  transfer  under 
section  420.  There  is  no  change  in  the 
number  of  individuals  receiving  health 
benefits  during  Year  1.  As  of  the  last  day  of 
Year  2,  applicable  health  benefits  are 
provided  to  99  individuals,  because  2 
individuals  became  eligible  for  coverage  due 
to  retirement  and  3  individuals  died  in  Year 
2.  During  Year  3,  Employer  W  amends  its 
health  plan  to  eliminate  coverage  for  5 
individuals,  1  new  retiree  becomes  eligible 
for  coverage  and  an  additional  3  individuals 
are  no  longer  covered  due  to  their  own 
decision  to  drop  coverage.  Thus,  as  of  the  last 
day  of  Year  3,  applicable  health  benefits  are 
provided  to  92  individuals.  Ehiring  Year  4(* 
Employer  W  amends  its  health  plan  to 
eliminate  coverage  under  its  health  plan  for 
8  more  individuals,  so  that  as  of  the  last  day 
of  Year  4,  applicable  health  benefits  are 
provided  to  84  individuals.  During  Year  5, 
Employer  W  amends  its  health  plan  to 
eliminate  coverage  for  B  more  individuals, 
(ii)  There  is  no  significant  reduction  in 
retiree  health  coverage  in  either  Year  1  or 
Year  2,  because  there  is  no  reduction  in 
health  coverage  as  a  result  of  employer  action 
in  those  years. 

(iii)  There  is  no  significant  reduction  in 
Year  3.  The  number  of  individuals  whose 
health  coverage  ended  during  Year  3  by 
reason  of  employer  action  (amendment  of  the 
plan)  is  5.  Since  the  niunber  of  individuals 
receiving  coverage  for  applicable  health 
benefits  as  of  the  last  day  of  Year  2  is  99,  the 
employer-initiated  reduction  percentage  for 
Year  3  is  5.05%  (5/99),  which  is  less  than  the 
10%  annual  limit. 

(iv)  There  is  no  significant  reduction  in 
Year  4.  The  number  of  individuals  whose 
health  coverage  ended  during  Year  4  by 
reason  of  employer  action  is  8.  Since  the 
number  of  individuals  receiving  coverage  for 
applicable  health  benefits  as  of  the  last  day 
of  Year  3  is  92,  the  employer-initiated 
reduction  percentage  for  Year  4  is  8.70%  (8/ 
92),  which  is  less  than  the  10%  annual  limit. 
The  sum  of  the  employer-initiated  reduction 
percentages  for  Year  3  and  Year  4  is  13.75%, 
which  is  less  than  the  20%  cumulative  limit. 

(v)  In  Year  5,  there  is  a  significant 
reduction  under  paragraph  (b)(l)(ii)  of  this 
section.  The  number  of  individuals  whose 
health  coverage  ended  during  Year  5  by 
reason  of  employer  action  (amendment  of  the 
plan)  is  8.  Since  the  number  of  individuals 
receiving  coverage  for  applicable  health 
benefits  as  of  the  last  day  of  Year  4  is  84,  the 
employer-initiated  reduction  percentage  for 
Year  5  is  9.52%  (8/84),  which  is  less  than  the 
10%  aimual  limit.  However,  the  sum  of  the 
employer-initiated  reduction  percentages  for 
Year  3,  Year  4,  and  Year  5  is  5.05%  +  8.70% 
■t-  9.52%  =  23.27%,  which  exceeds  the  20% 
cumulative  limit. 

Example  2.  (i)  Employer  X  maintains  a 
defined  benefit  pension  plan  that  includes  a 
401(h)  account  and  permits  qualified 
transfers  that  satisfy  section  420.  X  also 
provides  lifetime  health  benefits  to 
employees  who  retire  from  Division  A  as  a 
result  of  a  plant  shutdown,  no  health  benefits 
to  employees  who  retire  from  Division  B,  and 
lifetime  health  benefits  to  all  employees  who 


retire  from  Division  C.  In  2000,  X  amends  its 
health  plan  to  provide  coverage  for 
employees  who  retire  from  Division  B  as  a 
resuh  of  a  plant  shutdown,  but  only  for  the 
2-year  period  coinciding  with  their  severance 
pay.  Also  in  2000,  X  amends  the  health  plan 
to  provide  that  employees  who  retire  from 
Division  A  as  a  result  of  a  plant  shutdown 
receive  health  coverage  only  for  the  2-year 
period  coinciding  with  their  severance  pay. 
A  plant  shutdown  that  affects  Division  A  and 
Division  B  employees  occurs  in  2000.  The 
number  of  individuals  receiving  coverage  for 
applicable  health  benefits  as  of  the  last  day 
of  2001  is  200.  In  2002,  Employer  X  makes 
a  qualified  transfer  under  section  420.  As  of 
the  last  day  of  2002.  applicable  health 
benefits  are  provided  to  170  individuals, 
Because  the  2-year  period  of  benefits  ends  for 
10  employees  who  retired  from  Division  A 
and  20  employees  who  retired  from  Division 
B  as  a  result  of  the  plant  shutdown  that 
occurred  in  2000. 

(ii)  There  is  no  significant  reduction  in 
retiree  health  coverage  in  2002.  Coverage  for 
the  10  retirees  &t)m  Division  A  who  lose 
coverage  as  a  result  of  the  end  of  the  2-year 
period  is  treated  as  having  ended  by  reason 
of  employer  action,  because  coverage  for 
those  Division  A  retirees  ended  by  reason  of 
a  plan  amendment  made  after  December  17, 
1999.  However,  the  terms  of  the  health  plan 
that  limit  coverage  for  employees  who  retired 
from  Division  B  as  a  result  of  the  2000  plant 
shutdown  (to  the  2-year  period)  were 
adopted  contemporaneously  with  the 
provision  under  which  those  employees 
became  eligible  for  retiree  coverage  under  the 
health  plan.  Accordingly,  under  the  rule 
provided  in  paragraph  (b)(4)(ii)  of  this 
section,  coverage  for  those  20  retirees  from 
Division  B  is  not  treated  as  having  ended  by 
reason  of  employer  action.  Thus,  the  number 
of  individuals  whose  health  benefits  ended 
by  reason  of  employer  action  in  2002  is  10. 
Since  the  number  of  individuals  receiving 
coverage  for  applicable  health  benefits  as  of 
the  last  day  of  2001  is  200,  the  employer- 
initiated  reduction  percentage  for  2002  is  5% 
(10/200),  which  is  less  than  the  10%  annual 
limit. 

(e)  Effective  date.  This  section  is 
applicable  December  18, 1999,  for 
qualified  transfers  occiuring  on  or  after 
that  date. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-249  Filed  1-4-01;  8:45  am) 
BtLUNG  COOE  4S30-01-U 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC82 

Special  Regulations,  Areas  of  ttie 
National  Parlt  System 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 
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summary:  The  National  Park  Service 
(NPS)  is  proposing  to  amend  regulations 
specific  to  Rocky  Moimtain  National 
Park  that  designate  snowmobile  routes 
inside  the  park.  The  routes  currentiy 
designated  are  inconsistent  with  the 
protection  of  the  resoiuces  and  values  of 
this  park,  management  objectives,  with 
the  requirements  of  two  executive 
orders,  and  NPS  general  regulations  that 
govern  snowmobile  use  in  the  National 
Park  System.  This  amendment  would 
eliminate  three  of  the  four  routes 
cxurentiy  designated  for  snowmobile 
use  and  bring  the  remaining  route  into 
compliance  with  the  general 
regidations. 

DATES:  Written  comments  will  be 
accepted  through  March  6,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to:  National  Park  Service, 
Ranger  Activities  Division,  1849  C 
Street,  NW.,  Room  7408,  Washington, 
DC  20240.  Fax  (202)  208-6756.  Email: 
W  ASO Regulations@nps  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Program  Manager, 
National  Park  Service,  1849  C  Street, 
N.W.,  Room  7413,  Washington,  DC 
20240.  Telephone:  (202)  208-4206;  Fax: 
(202)  208-6756;  Email: 
Kym Hall@nps.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  January  1999,  the  NPS  received  a 
petition  for  rulemaking  from  the 
Bluewater  Network,  representing  some 
60  conservation  organizations, 
requesting  that  we  begin  immediate 
rulemaking  to  prohibit  snowmobile  use 
within  units  of  the  National  Park 
System.  To  gather  information  on  how 
to  respond,  NPS  conducted  a  survey  of 
those  parks  in  which  snowmobile  use  is 
currently  allowed.  The  survey  gathered 
information  from  each  relevant  park  on 
such  matters  as  the  basis  on  which  a 
decision  was  originally  made  to  allow 
snowmobile  use  in  that  park;  how 
extensive  that  use  is;  what  is  known 
about  the  impacts  of  that  use  on  park 
resoiu-ces  and  values,  including  the 
enjoyment  of  other  visitors;  and  what 
monitoring,  if  any,  is  conducted  to 
determine  those  impacts.  Additionally, 
the  NPS  held  a  two-day  snowmobile 
"summit"  in  January  2000  at  which 
officials  from  the  Department  of  the 
Interior  (including  the  Office  of  the 
Solicitor)  and  the  National  Park  Service 
(including  all  but  one  affected  park) 
reviewed  the  snowmobile  use  now 
occurring  in  the  National  Park  System. 
We  learned  through  the  survey  and  the 
snowmobile  "simimit"  that  much  of  the 
snowmobile  use  that  occurs  in  the 


National  Park  System  is  not  consistent 
with  management  objectives  or  the 
protection  of  park  resources  and  value, 
and  is  not  in  compliance  with  the 
requirements  of  the  two  executive 
orders  and  the  NPS  general  regulations 
on  snowmobile  use. 

In  April  2000,  the  Department  and 
NPS  publicly  announced  an  intention  to 
propose  changes  in  the  snowmobile  use 
allowed  in  parks,  to  protect  park 
resources  and  values,  to  meet 
management  objectives  and  to  come  into 
compliance  with  the  legal  requirements 
applying  to  that  use.  Consistent  with 
that  annoimcement,  this  is  a  proposed 
regulatory  action  to  make  those  changes 
in  the  park-specific  regulations 
governing  snowmobile  use  in  Rocky 
Moimtain  National  Park,  by  repealing 
the  ciurent  designation  of  three  routes 
in  the  park  as  open  to  snowmobiles. 
Only  one  of  those  routes  is  currenUy 
open  to  snowmobile  use.  For  the  other 
two,  this  proposal  would  amend  the 
park-specific  regulations  to  conform  to 
previous  decisions  by  the  park 
management  to  close  the  routes  to 
snowmobile  use.  This  proposed  rule 
will  leave  one  route  in  the  park,  the 
North  Supply  Creek  Snowmobile  Access 
Trail,  designated  for  snowmobile  use. 
An  environmental  analysis  and  a  draft 
economic  analysis  have  been  prepared. 

Existing  Regulations 

Executive  Order  11644,  issued  by 
President  Nixon  in  1972,  provides, 
among  other  things,  that  snowmobile 
use  may  be  allowed  in  the  National  Paik 
System  only  on  areas  and  trails 
designated  by  NPS  for  that  purpose,  and 
only  if  NPS  determines  that  the 
snowmobile  use  on  those  areas  and 
trails  will  not  adversely  affect  the  park's 
natural,  aesthetic,  or  scenic  values.  It 
requires  NPS  to  monitor  the  effects  of 
authorized  snowmobile  use  in  parks.  It 
also  requires  NPS,  on  the  basis  of  the 
information  gathered  through  that 
monitoring,  to  amend  or  rescind 
designations  of  those  areas  and  trails 
open  to  snowmobile  use  as  necessary  to 
avoid  adverse  effects  on  the  park's 
natural,  aesthetic,  or  scenic  values. 

Executive  Order  11989,  issued  by 
President  Carter  in  1977,  requires  NPS, 
whenever  it  determines  that  the  use  of 
snowmobiles  will  cause  or  is  causing 
considerable  adverse  effects  on  the 
natural  resources  of  a  park,  to  take  steps 
to  prevent  those  effects,  including 
immediately  halting  that  use. 

NPS  general  regulations  on 
snowmobile  use,  36  CFR  2.18(c),  state 
that: 

The  use  of  snowmobiles  is  prohibited, 
except  on  designated  routes  and  water 
surfaces  that  are  used  by  motor  vehicles  or 
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motorfooats  during  other  seasons.  Routes  and 
waters  sur&ces  designated  for  snowmobile 
use  shall  be  promulgated  as  special 
regulations.  Snowmobiles  are  prohibited 
except  where  designated  and  only  when  their 
use  is  consistent  with  the  park's  natiiral, 
cultural,  scenic  and  aesthetic  values,  safety 
considerations,  park  management  objectives, 
and  will  not  disturb  wildlife  or  damage  park 


resources. 


Rocky  Mountain  National  Park 
aurently  has  four  routes  where 
snowmobile  use  has  been  designated  via 
a  special  regulation:  the  Summerland 
Park  Snowmobile  Trail;  the  North 
Supply  Creek  Access  Snowmobile  Trail 
(identified  in  the  regulation  as  the 
Supply  Creek  Snowmobile  Access 
Trail);  sixteen  miles  of  Trail  Ridge  Road, 
including  both  a  plowed  stretch  from 
the  Kawuneeche  Visitor  Center  to  the 
Timber  Lake  Trailhead  (ten  miles)  that 
is  also  open  to  other  motor  vehicles  and 
an  unplowed  stretch  (six  miles)  from  the 
Timber  Lake  Trailhead  to  Milner  Pass 
(these  stretches  are  identified  as 
separate  routes  in  the  cxirrent  special 
regidation  for  the  park);  and  the  Bowen 
Gulch  Access  Route.  All  of  these  routes 
are  in  the  Colorado  River  District,  or 
western  portion,  of  the  park. 

Two  of  these  routes,  the  Bowen  GiUch 
Access  Route  and  the  Sunmierland  Park 
Snowmobile  Trail,  are  not  now  open  to 
snowmobile  use,  since  they  have  been 
closed  by  prior  park  action  reflected  in 
the  Superintendent's  compendium. 

On  the  two  designated  trails  that  are 
open  to  snowmobile  use,  28,417 
snowmobiles  entered  the  park  in  the 
winter  of  1999-2000.  making  Rocky 
Mountain  one  of  the  parks  with  the 
highest  levels  of  snowmobile  use  in  the 
national  park  system.  By  contrast,  88 
snowmobiles  entered  the  park  in  1967, 
the  first  year  for  which  use  figures  are 
available.  Approximately  85  percent  of 
the  current  use  occurs  on  the  North 
Supply  Creek  Snowmobile  Access  Trail, 
a  route  of  approximately  two  miles  in 
length  that  provides  snowmobile  access 
to  adjacent  national  forest  lands.  The 
remainder  of  the  use  occurs  on  Trail 
Ridge  Road,  which  provides 
snowmobile  access  into  the  interior  of 
the  park. 

This  proposed  rule  would  repeal  the 
designations  of  all  designated 
snowmobile  routes  in  Rocky  Moimtain 
other  than  the  North  Supply  Creek 
Access  Trail. 

Explanation  of  Rule 

Repealing  the  designations  of  all 
routes  except  the  North  Supply  Creek 
Access  Trail  is  necessary  to  comply 
with  the  requirements  of  the  applicable 
Executive  Orders  and  NPS's  general 
regulation  on  snowmobile  use,  36  CFR 


2.18,  to  protect  park  resources  and 
values,  and  to  meet  park  management 
objectives. 

Repealing  the  designations  of  the 
Bowen  Gulch  Access  Trail  and  the 
Summerland  Park  Snowmobile  Trail  is 
justified  for  the  same  reasons  that 
snowmobile  use  has  not  been  allowed 
on  those  routes  since  1981  and  1997, 
respectively.  The  Bowen  Gulch  Access 
Route  historically  provided  snowmobile 
access  to  adjacent  national  forest  lands 
that  were  open  to  snowmobile  use,  but 
that  adjacent  use  ended  in  1980  when 
Congress  designated  the  national  forest 
lands  as  part  of  the  Never  Summer 
Wilderness.  The  Simimerland  Park 
Snowmobile  Trail  was  closed  in  1997, 
because  its  inaccessibility  made  the  area 
difficult  for  park  rangers  to  patrol  and 
monitor;  its  use  led  to  off-road 
snowmobile  use  in  violation  of  NPS 
regulations;  and  its  use  led  to  incidents 
of  trespass  onto  adjacent  private  lands. 

Ending  snowmooile  use  on  Trail 
Ridge  Road  will  reduce  the  adverse 
impacts  of  snowmobile  noise  on  the 
natural  soundscape  of  the  park,  on 
wildlife,  and  on  other  visitors  to  the 
park.  Natural  quiet  will  be  restored  to 
the  area  that  extends  ftom  the  Timber 
Lake  Trailhead  parking  lot  to  Milner 
Pass.  The  long-term  integrity  of 
wilderness  values  in  the  Kawuneeche 
Valley  in  the  vicinity  of  Trail  Ridge 
Road  will  be  protected  and  enhanced. 
The  restored  natural  quiet  will  allow 
wildlife  to  exist  in  a  more  natural 
setting.  Bighorn  sheep  that  may  have 
been  avoiding  Milner  Pass  during  the 
winter  because  of  noisy  snowmobiles 
may  return.  The  many  visitors  who 
come  to  Rocky  Moimtain  in  the  vdnter 
seeking  solitude,  serenity,  and 
tranquility  (as  documented  by  visitor 
use  sxirveys)  will  have  their  enjoyment 
of  the  park  enhanced. 

Eliminating  snowmobile  use  on  Trail 
Ridge  Road  will  also  reduce  air 
pollution  in  the  interior  of  the  park, 
eliminate  any  possible  impacts  to  soils 
or  vegetation  from  snowmobile  use 
along  this  route,  and  eliminate 
emissions  that  settle  onto  the  snow  and 
get  carried  into  the  park's  streams  and 
lakes  by  snowmelt. 

In  addition,  the  dual  use  of  the  lower, 
plowed  stretch  of  Trail  Ridge  Road  by 
snowmobiles  and  other  motor  vehicles, 
on  the  same  road  surfece,  also  presents 
safety  concerns.  The  State  of  Colorado 
prohibits  dual  use  by  snowmobiles  and 
other  motor  vehicles  of  the  same  road 
surface,  on  roads  under  state 
jurisdiction.  On  the  lower  stretch  of 
Trail  Ridge  Road,  the  NPS  has  been 
allowing  such  dual  use.  Closing  this 
stretch  of  road  to  snowmobile  use  is 
consistent  with  the  state  policy,  and 


will  improve  public  safety.  In  December 
1999,  there  was  a  collision  between  a 
snowmobile  and  a  minivan,  with  the 
snovvrmobile  sliding  on  the  ice  and 
striking  the  van. 

Continuing  to  allow  snowmobile  use 
on  the  North  Supply  Creek  Access  Trail 
is  consistent  with  applicable  Executive 
Orders,  the  NPS's  general  snowmobile 
regulation,  the  protection  of  park 
resources  and  values,  and  park 
management  considerations. 

The  North  Supply  Creek  Access  Trail 
is  a  two-mile  trail  that  provides  access 
to  adjacent  national  forest  lands  that  are 
heavily  used  by  snowmobiles.  The  first 
0.87  mile  of  the  trail  within  the  park 
follows  a  utility  corridor  right  of  way, 
which  is  open  to  NPS,  county,  and 
public  utility  vehicles,  and  which  is 
maintained  as  a  fire  access  road.  T^e 
remaining  1.13  miles  follows  the  Sxm  . 
Valley  Road,  which  is  a  coimty  road. 
This  snowmobile  trail  provides  the  only 
safe  and  reasonable  access  between  the 
town  of  Grand  Lake  and  national  forest 
lands  west  of  the  park  that  contain  17 
named  snowmobile  routes  with  a  total    - 
length  of  92.3  miles.  Limiting 
snowmobile  use  in  the  park  to  the  Noijdi 
Supply  Access  Trail  will  limit  any 
impacts  of  that  use  (primarily  any 
impacts  from  noise)  to  this  small 
portion  of  the  park  (where  noise  is 
already  audible  fit)m  snowmobiles  in 
use  on  adjacent  national  forest  lands). 

When  final,  this  rule  woidd  become 
effective  for  the  winter  use  season  of 
2002-2003.  In  a  consolidated 
appropriations  bill  given  final 
Congressional  approval  on  December 
15,  2000,  Congress  has  provided  that,  in 
promulgating  any  new  rules  to  reduce 
snowmobile  use  in  units  of  the  national 
park  system,  the  NPS  may  not  establish 
an  effective  date  for  the  reductions  any 
earlier  than  the  winter  season  of  2002- 
2003. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review  (E.O.  ■ 
12866) 

This  doctiment  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities. 

Nonetheless,  the  NPS  has  prepared  a 
draft  study  on  the  economic  effects  of 
this  proposal  on,  among  others,  small 
businesses.  "Proposed  Restrictions  on 
Snowmobile  Riding  in  Rocky  Mountain 
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National  Park:  Draft  Report"  (LawGibb 
Group,  Arcadis  JSA,  and  Research 
Triangle  Institute,  November  2000). 

This  draft  report  indicates  that  the 
proposed  regulation  is  expected  to  lead 
to  a  reduction  in  the  number  of  visitor 
days  spent  by  snowmobilers  in  Rocky 
Mountain  in  the  winter,  as  they  would 
no  longer  be  able  to  use  Trail  Ridge 
Road.  There  may  or  may  not  be  a 
reduction  in  visitation  to  the  gateway 
community  of  Grand  Lake,  Colorado, 
depending  on  (1)  how  many  people  who 
used  to  snowmobile  on  Trail  Ridge  Road 
will  continue  to  come  to  the  area  to 
snowmobile  on  other  routes,  and  (2) 
whether  there  is  an  increase  in  other 
winter  visitors  to  the  park  who  will 
have  a  more  enjoyable  winter 
experience  there  without  snowmobile 
use  on  Trail  Ridge  Road. 

Examining  a  likely  range  of  possible 
reductions  in  winter  visitation  to  Grand 
Lake,  the  report  indicates  that  the  total 
impact  on  businesses  in  Grand  Lake 
could  range  from  an  annual  decrease  of 
$265,800  to  $728,200  in  business 
revenues.  Approximately  two-thirds  of 
any  impact  will  be  on  snovonobile 
rental  businesses,  followed  by  lodging 
(17.5  percent),  restaurants  and  bars  (9.2 
percent),  gas  and  oil,  souvenirs  and 
other  retail  trade,  and  grocery 
businesses. 

You  may  obtain  a  copy  of  the  draft 
economic  report  by  one  of  several  ways: 
— Internet:  http://www.nps.gov/romo/ 
— By  mail:  Bruce  Peacock,  National  Park 

Service,  1849  C  Street,  NW.,  Room 

2749,  Washington,  DC  20240. 
|— By  email:  Bruce_Peacock@nps.gov 
I  Public  conunents  regarding  the 
economic  report  may  be  submitted  to 
Bruce  Peacock  at  one  of  the  addresses 
above. 

(2)  This  nde  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

This  rule  deals  specifically  with 
Rocky  Moimtain  National  Park,  which  is 
administered  solely  by  the  NPS,  and  any 
rules  regarding  snowmobile  use  there 
would  affect  only  the  NPS  and  not  other 
agencies. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

There  are  no  budgetary  constraints  or 
funding  issues  associated  with  this 
mlemalting  at  all.  This  rule  pertains 
only  to  the  recreational  uses  of  areas 
within  the  park. 

(4)  This  rule  may  raise  novel  legal  or 
policy  issues. 

Though  this  rule  is  but  a  portion  of 
the  total  snowmobile  use  within  the 


NPS  system,  the  specific  issue  of 
snowmobile  restrictions  in  any  of  the 
NPS  areas  has  raised  concerns  from  the 
pubhc  regarding  policies.  Generally  the 
effect  of  diis  rulemaking  would  be  a 
small  percentage  of  change  in  use 
patterns  within  the  park. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  sea.). 

Nonetheless,  tne  NPS  has  prepared  a 
draft  study  on  the  economic  effects  of 
this  proposal  on,  among  others,  small 
entities.  "Proposed  Restrictions  on 
Snowmobile  Riding  in  Rocky  Mountain 
National  Park:  Draft  Report"  (LawGibb 
Group,  Arcadis  JSA,  and  Research 
Triangle  Institute,  November  2000). 
Small  entities  potentially  affected  will 
be  all  six  snowmobile  rental  shops  in 
the  Grand  Lake  area,  and  all 
governmental  jurisdictions  in  the  area. 

For  snowmobile  rental  shops,  the 
proposed  regulation  could  lead  to  a  loss 
of  annual  revenue  ranging  from 
$159,554  to  $398,885.. This  represents 
nine  to  22  percent  of  their  estimated 
total  winter  revenue.  However,  there 
appears  to  be  excess  demand  for 
snovtrmobile  rentals  in  Grand  Lake,  with 
the  rental  businesses  typically  renting 
all  available  machines  on  weekends, 
weather  permitting,  and  during  holiday 
weeks,  "niis  could  mean  that  the  effects 
on  the  rental  shops  could  be  less  than 
the  ranges  estimated. 

The  town  of  Grand  Lake  does  not 
collect  a  sales  and  use  tax  on 
snowmobile  rentals.  The  range  in 
reductions  in  winter  visitation 
examined  in  the  study  would  lead  to  a 
decline  in  the  town's  sales  and  use  tax 
receipts  from  retail  sales  ranging 
between  $2,479  and  $8,430. 

The  NPS  solicits  comments  on  any 
alternative  approach  to  the  proposed 
regulation — such  as  a  limitation  on  the 
number  of  snowmobiles  that  may  use 
Trail  Ridge  Road,  a  limitation  on  the 
hours  of  use  of  such  snowmobiles,  a 
restriction  on  use  of  snowmobiles  to  a 
smaller  portion  of  Trail  Ridge  Road, 
technical  or  mechanical  changes  to 
snowmobiles  that  could  be  required  to 
reduce  air  and  noise  emissions  fitim 
snowmobiles  so  as  to  enable  their  use 
on  Trail  Ridge  Road,  use  fees  or  other 
market-based  regulatory  mechanisms,  or 
a  delay  in  the  effective  date  of  the 
regulations — ^that  could  both  accomplish 
the  objectives  and  fulfill  the 
requirements  of  the  laws,  executive 
orders,  and  regulations  applying  to 
snowmobile  use  in  the  park  and 


minimize  any  possible  adverse 
economic  impact  of  the  proposed 
regulation  on  small  businesses. 

Additionally,  we  solicit  comments  on 
the  potential  impacts  that  this  rule  may 
have  on  small  entities.  We  welcome 
comments  with  information  regarding 
the  number  and  types  of  entities 
impacted,  the  specific  costs  that  may  be 
imposed  by  this  rule  on  small  entities, 
and  whether  and  why  these  impacts 
may  be  considered  significant. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

This  rule  has  been  estimated  to  have 
a  potential  impact  on  small  businesses 
(six  rental  shops)  from  approximately 
$160,000  to  $400,000  annually. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

There  are  not  likely  to  be  cost 
increases  associated  vtrith  this 
rulemaking.  The  potential  economic 
effect  would  be  a  minimal  loss  of 
revenue  to  small  businesses  and  tax 
revenue  to  local  governments. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S-based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  rule  only  pertains  to  recreational 
uses  within  a  park  unit  and  does  not 
have  effects  on  production  between  the 
United  States  and  foreign  entities. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector. 

This  rule  poses  r^ulatory 
requirements  only  on  those  visitors  that 
choose  to  operate  a  snowmobile  within 
Rocky  Mountain  National  Park,  and  it 
does  not  require  any  additional 
expenditures  of  money  by  them. 
Potential  impacts  to  local  government 
could  be  in  the  loss  of  tax  revenue 
estimated  between  $2000  and  $8000 
annually. 

Takings  (E.O.  12630) 

In  accordance  urith  12630,  the  rule 
does  not  have  significant  takings 
implications. 
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This  rulemaking  afiiects  only  those 
areas  within  Rocky  Mountain  National 
Park  and  has  no  effects  on  external 
ownership  of  lands  outside  the  park 
boundary. 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  su£Gcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

This  rulemaking  only  affects  users 
who  choose  to  operate  snowmobiles 
within  the  park.  There  are  no  obvious 
efiiects  on  the  State  of  Colorado. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
draft  Environmental  Assessment  has 
been  completed.  Copies  of  that 
assessment  may  be  obtained  through 
one  of  several  methods. 
— Internet:  http://www.nps.gov/romo/ 
— By  email: 

romo_superintendentdnps.gov 
— By  mail:  Superintendent,  Rocky 

Mountain  National  Park,  1000  U.S. 

Highway  36,  Estes  Park,  Colorado 

80517. 

Public  comments  regarding  the 
Environmental  Assessment  may  be 
submitted  to  Rocky  Mountain  National 
Park  at  one  of  the  addresses  above. 
PubUc  comments  will  be  accepted  at  the 
park  through  January  13,  2001. 

Govenunent-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  president's 
memorandiun  of  April  29, 1994, 
"Government  -to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  potential 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  potential  effects. 

This  rulemaking  would  not  involve 
any  lands  or  resources  administered  by 
Native  American  Tribes.  This  rule  only 


addresses  routes  inside  the  boundaries 
of  Rocky  Mountain  National  Park. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
imderstand  if  it  were  divided  into  more 
(but  shorter)  sections?  A  "section" 
appears  in  body  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  7.7  [amended]. 
(5)  Is  the  description  of  the  nde  in  the 
SUPPt-EMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
hiterior.  Room  7229. 1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov 

Public  Participation:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  National  Park  Service,  Ranger 
Activities  Division,  1849  C  Street,  NW., 
Washington,  DC  20240.  You  may  also 
comment  via  the  Internet  to 
WASO;_Regulations@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  1024-AC82" 
in  the  subject  line  and  your  name  and 
return  address  in  the  body  of  your 
Internet  message.  Finally,  you  may  hand 
deliver  comments  to  Kym  Hall, 
Regulations  Program  Manager,  National 
Park  Service,  1849  C  Street,  N.W.,  Room 
7413,  Washington  DC.  Our  practice  is  to 
make  comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  for  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  us  to 
withhold  yoiu'  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonjrmous 


comments.  We  will  make  all 
submissions  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Sub|ects  in  36  CFR  Part  7 

District  of  Colxmibia,  National  parks. 
Reporting  and  recordkeeping 
requirements 

Accordingly,  we  propose  to  amend 
Part  7  of  36  CFR  as  set  forth  below: 

PART  7— SPEaAL  REGULATIONS; 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  for  Part  7  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q). 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

S7.7    [AnwndMl] 

2.  Revise  §  7.7{e)  to  read  as  follows: 

***** 

(e)  Snovmiobiles — (1)  On  what  route 
may  I  operate  a  snowmobile? 
Snowmobiles  may  be  operated  on  the 
North  Supply  Creek  Snowmobile  Access 
Trail  solely  for  the  purpose  of  gaining 
access  between  national  forest  lands  on 
the  west  side  of  the  park  and  the  town 
of  Grand  Lake.  Use  of  this  trail  for  other 
purposes  is  not  permitted.  This  trail  will 
be  marked  by  signs,  snow  poles  or  other 
appropriate  means. 

(2)  When  may  I  operate  a  snowmobile 
on  the  North  Supply  Creek  Snowmobile 
Access  Trail?  The  Superintendent  shall 
determine  the  opening  and  closing  dates 
for  use  of  the  North  Supply  Creek 
Snowmobile  Access  Trail  each  year, 
taking  into  consideration  the  location  of 
wintering  wildlife,  appropriate  snow 
cover,  and  other  factors  that  may  relate 
to  public  safety.  The  Superintendent 
will  notify  the  public  of  such  dates 
through  normal  news  media  channels. 
Temporary  closure  of  this  route  will  be 
initiated  through  the  posting  of 
appropriate  signs  and/or  barriers.  This 
route  will  be  open  to  snowmobile  travel 
when  it  is  considered  to  be  safe  for 
travel  but  not  necessarily  free  of  safety 
hazards.  Snowmobilers  may  travel  this 
route  with  the  permission  of  the 
Superintendent,  but  at  their  own  risk. 

Dated:  December  22,  2000. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary,  Fish  and  Wildlife 
and  Parks. 
(FR  Doc.  01-377  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bear  Mountain  Mine  Montana  Pollution 
Discharge  Elimination  System  Permit 
Application  for  Final  Treatment  of 
Process  Solutions  by  Land 
Application,  Beaverhead-Deeriodge 
National  Forest,  Silver  Bow  County,  MT 

agency:  Forest  Service,  USDA.  and 
Department  of  Environmental  Quality. 
ACTION:  Notice;  intent  to  prepare 
enviroimiental  impact  statement. 


summary:  The  Forest  Service  and 
Montana  Department  of  Environmental 
Quality  will  prepare  an  environmental 
impact  statement  on  a  short  term  water 
treatment  proposal  submitted  by  HB 
Engineering  Group,  Trustee  for  the 
bankrupt  Beal  Mountain  Mine,  Inc..  The 
Trustee  proposes  to  treat  approximately 
150,000  gallons  of  heap  leach  pad 
process  solutions  using  a  biological 
treatment  plant.  The  proposed  process 
would  need  a  polishing  treatment  step 
to  meet  State  water  quality  standards.  A 
Montana  Pollution  Discharge 
Elimination  System  (MPDES)  Permit 
would  be  needed  with  a  groundwater 
mixing  zone  to  comply  with  Montana's 
Water  Quality  Act.  The  Forest  Service 
and  the  Montana  Department  of 
Environmental  Quality  are  charged  to 
ensure  reclamation  of  the  mine  site  land 
to  a  stable  and  usable  condition  is 
accomplished.  The  Forest  Service 
decision  to  be  made  is  whether  to 
approve  land  application  of  the  treated 
process  solution  and  whether  additional 
treatment  beyond  the  biological  plant  is 
needed  prior  to  land  application.  The 
State  of  Montana  decision  to  be  made  is 
whether  to  issue  a  MPDES  Permit. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  31,  2001. 
ADDRESSES:  The  responsible  officials  are 
Forest  Supervisor  Janette  Kaiser, 
Beaverhead-Deeriodge  National  Forest, 


Dillon,  MT,  and  Mark  A.  Simonich,  the 
Director  for  the  Montana  Department  of 
Environmental  Quality,  Helena,  MT.  To 
facilitate  the  analysis  of  public 
comments,  send  written  comments  to 
Jocelyn  Dodge,  Butte  Ranger  District, 
1820  Meadowlark,  Butte,  MT  59701. 
Comments  may  be  electronically 
submitted  to  jdodge@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jocelyn  Dodge,  EIS  Team  Leader  (406) 
494-0246. 

SUPPLEMENTARY  INFORMATION:  1.  The 
proposal  is  to  infiltrate  the  treated 
process  solution  through  the  soil 
horizon  for  final  treatment  in  the  land 
application  disposal  (LAD)  areas  using  a 
drip  irrigation  system.  Monitoring  data 
would  be  used  to  determine  application 
rates,  volumes,  duration,  monitoring 
and  compliance  points.  Several  systems 
would  be  operational  at  any  time  to 
provide  maximmn  flexibility  in  land 
application  of  the  treated  process 
solution.  When  the  proper  voliune  has 
been  applied,  the  LAD  system  would  be 
relocated  to  another  area.  The  agencies 
will  decide  whether  to  approve  land 
application  to  the  treated  process 
solution  and/or  if  additional  treatment 
beyond  the  biological  plant  is  needed 
for  the  process  solution  prior  to  land 
application.  This  document 
incorporates  by  reference  the  1988 
Environmental  Assessment  for  the  Beal 
Mountain  Mine  and  the  1993 
Environmental  Impact  Statement  for  the 
Beal  Mountain  Mine  South  Beal 
expansion. 

The  project  area  is  located  in 
Township  2N,  Range  lOW,  Section  6. 

Scoping  activities  to  date  have 
included  a  letter  to  citizens  and  groups 
interested  in  activities  in  the  project 
area.  No  public  meetings  are  scheduled 
at  this  time. 

From  the  public  comments  received 
during  initial  scoping,  the  following 
issues  have  been  identified:  1.  Water 
quality;  2.  Fisheries  in  German  Gulch; 
and,  3.  Effects  on  wildlife  habitat  and 
postmine  safety.  Alternatives  will  be 
developed  based  on  the  key  issues 
identified  after  scoping. 

The  Beaverhead-Deeriodge  National 
Forest  and  Department  of 
Environmental  Quality  are  joint  leads  in 
this  analysis. 

People  may  visit  with  agency  officials 
at  any  time  during  the  analysis  and 
prior  to  the  decision.  Two  periods  are 
specifically  designated  for  comments  on 


the  analysis:  (1)  Dining  the  scoping 
process,  and,  (2)  during  the  draJt  EIS 
period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  additional 
information  and  comments  from 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action,  and  Federal,  State  and 
local  agencies.  Written  comments  and 
suggestions  on  this  action  are  invited, 
particularly  in  terms  of  identification  of 
issues  and  alternative  development. 

The  draft  EIS  should  be  available  for 
review  in  March,  2001,  and  the  final  EIS 
is  scheduled  for  completion  in  May, 
2001. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  ft-om  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in- 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conmients  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
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Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

The  responsible  officials  will  make 
the  decision  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  discussed 
in  the  Final  EIS,  applicable  laws, 
regulations,  and  policies.  The  Forest 
Service  decision  and  reasons  for  the 
decision  will  be  documented  in  a 
Record  of  Decision. 

Dated:  December  21.  2000. 
Janette  S.  Kaiaer, 
Forest  Supervisor. 
(FR  Doc.  01-286  Filed  1-4-01;  8:45  am) 

MLUNO  COOe  3410-11-M 


DEPARTMENT  OF  AGfUCULTURE 

FoTMl  Service 

Hatona  NatkMtal  Forwt  Travel  Plan, 
Helena  National  Foreet,  Biuad«MHer, 
Lawto  and  Clark,  Meagher  and  PovveH 
Countlea,MT 

AOENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  Extension  of  comment 
period. 

w 

SUMMARY:  On  December  1,  2000  the 
Forest  Service  published  a  Notice  of 
Intentio  prepare  an  Environmental 
Impact  Statement  on  a  proposal  to 
update  travel  management  on 
approximately  390,000  acres  of  National 
Forest  lands  on  the  Townsend,  Helena 
and  Lincoln  Ranger  Districts.  These 
390,000  acres  are  the  remaining  lands 
that  have  not  been  subject  to  recent 
motorized  travel  management  decisions 
or  have  decisions  pending.  The  project 
covers  three  separate  areas  in  the 
Blackfoot,  Divide/Little  Blackfoot  and 
the  South  Belts  areas.  Motorized  travel 
activities  in  these  areas  are  presently 
subject  to  the  June  30, 1994  Helena 
National  Forest  Travel  Plan.  The 
original  NOI  specified  that  comments 
should  be  received  by  January  5,  2001. 
The  comment  period  will  be  extended 
to  January  31,2001. 
DATES:  Comments  concerning  the 
proposal  and  scope  of  the  analysis 
should  be  received  in  writing  by  Januq^ 
31,  2001. 

AOODESSES:  Send  written  comments  to 
USDA  Forest  Service,  Helena  National 
Forest,  2880  Skyway  Drive.  Helena.  MT 
59601. 


FOR  FURTHER  INFORMATKW  CONTACT:  Tom 

Andersen.  Team  Leader.  (406)  449- 
5201,  ext  277. 

The  responsible  official  is  Thomas  J. 
Clifford.  Forest  Supervisor,  Helena 
National  Forest.  2880  Skyway  Drive. 
Helena.  MT  59601. 

Dated:  December  21,  2000. 
Thomas  J.  CliAird. 

Helena  Forest  Supervisor. 

(PR  Doc.  01-285  Filed  1-4-01;  8:45  am) 

BajJNG  COOC  M10-11-M 

DEPARTMENT  OF  AGRICULTURE 


Forest  Service 

Mlll-Key-Wey  Timber  Sales;  Superior 
Ranger  District.  Lolo  National  Forest; 
Mineral  County,  MT 

agency:  Forest  Service.  USDA. 

ACTION:  Notice;  Revised  notice  of  intent 
to  prepare  environmental  impact 
statement 

SUMMARY:  The  Forest  Service  published 
a  notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Mill-Key- Wey  Timber  sales 
project  in  the  Federal  Register  (vol.  64. 
no.  140.  doc.  no.  99-18759)  on  July  22. 
1999.  "Hiat  notice  of  intent  is  revised  to 
change  the  schedule  for  completion  of 
the  draft  EIS. 

Forest  Service  policy  mandates  that  a 
revised  Notice  of  Intent  be  filed  when 
there  is  a  delay  of  more  than  six  months 
in  filing  the  draft  EIS.  Originally  the 
draft  EIS  was  to  be  released  in  August 
of  1999  and  the  final  EIS  in  December 
of  1999.  The  draft  EIS  was  completed  in 
February  of  2000  with  the  final  EIS 
anticipated  to  be  published  in  April  of 
2001. 

DATES:  This  action  is  effective  upon 
publication  of  this  notice. 

ADDRESSES:  Cindy  Chapman  Enstrom, 
Superior  Ranger  District,  Box  460. 
Superior.  MT  59872. 

FOR  FURTHER  INFORMATION  CONTACT:  Pay 

Partyka,  EIS  Team  Leader,  Superior 
Ranger  District,  as  above,  or  phone: 
(406) 826-1314. 

Authority:  40  CFR  1508.22. 
Dated:  December  14,  2000. 
Deborah  L.R.  Austin, 

Forest  Superior. 

[FR  Doc.  01-292  Filed  1-4-01;  8:45  am] 

MLLMQ  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  at 
the  Hatfield  Marine  Sciences  Center, 
Room  9,  Marine  Sciences  Drive, 
Newport,  OR,  January  18,  2001.  The 
meeting  will  begin  at  9  a.m.  and  end  at 
3:30  p.m.  the  agenda  will  include:  a 
Newport  subcommittee  report  on  water 
use.  Payments  to  Counties  Bill  S1608/ 
HR2389,  Salem  Water  Program  Strategy, 
discussion  of  2001  agenda  topics,  public 
comments,  and  round-robin  information 
sharing.  A  cold  lunch  buffet  prepared  by 
the  Angell  Job  Corps  will  be  available  at 
11:45  a.m.  The  cost  is  $4.  A  fifteen- 
minute  open  public  forum  is  scheduled 
at  2  p.m.  Interested  citizens  are 
encouraged  to  attend.  The  committee 
welcomes  the  publics'  written 
comments  on  committee  business  at  any 
time. 

FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Quamstrom.  Public  Affairs  Specialist. 
Siuslaw  National  Forest.  541/750-7075 
or  write  to  Forest  Supervisor.  Siuslaw 
National  Forest.  P.O.  Box  1148. 
Corvallis.  OR  97339. 

Dated:  December  29,  2000. 
Mary  Zuachlag. 
Acting  Forest  Supervisor. 
[FR  Doc.  01-308  Filed  1-4-01;  8:45  am) 

BHXMQ  COOE  M10-10-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Glen  Hills  Watershed,  Dunn  and  St 
Croix  Counties,  Wl 

AGENCY:  Natural  Resources 
Conservation  Service.  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  Section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Part  1500); 
and  the  Natural  Resources  Conservation 
Service  Regulations  (7  CFR  Part  650); 
the  Natural  Resources  Conservation 
Service.  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Glen  Hills  Watershed,  Ehmn  and 
St.  Croix  Coimties,  Wisconsin. 


for  further  INFORMATION  CONTACT: 

Patricia  S.  Leavenworth,  State 
Conservationist,  Natiu-al  Resources 
Conservation  Service,  6515  Watts  Road, 
Suite  200,  Madison,  Wisconsin,  53719. 
Telephone  (608)  276-8732. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  Patricia  S.  Leavenworth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood 
prevention  and  recreation.  The  planned 
works  of  improvement  include  the 
removal  of  one  single  family  dwelling 
from  the  hydraulic  shadow  of  Structure 
Number  2,  and  the  enactment  of  a 
coimty  floodplain  zoning  ordinance 
which  restricts  future  development 
within  the  hydraidic  shadow  of 
Structure  Niunber  2. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Sheryl  B.  Paczwa. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Patricia  S.  Leavenworth, 

State  Conservationist. 

[FR  Doc.  01-287  Filed  1-4-01;  8:45  am) 

BILUNO  COOE  3410-16-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Piuchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  Deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Prociuement  List 


commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  February  5,  2001. 
ADDRESSES:  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
21,  November  3  and  November  13,  2000, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (65  FR 
21395,  66230  and  67714)  of  proposed 
additions  to  and  deletions  from  the 
Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procm^ment  by  the 
Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact-on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Protector  and  Sleeve  Transparencies 
7510-00-NIB-0176 
7510-00-NIB-0177 
7510-00-NIB-^)178 

Services 

Administrative  Services  (Religious 
Services  Technician),  Department  of  Justice, 


Federal  Bureau  of  Prisons,  Federal 
Correctional  Institution,  Cumberland, 
Maryland. 

Janitorial/Custodial,  Department  of  the 
Treasury,  Federal  Law  Enforcement  Training 
Center,  BIdgs.  161,  163.  165, 167,  Glynco. 
Georgia. 

These  actions  do  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  these  additions  or  options  that 
may  be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in. 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4.  Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Commodities 

Applicator,  Wax 

M.R.  922 

Cutlery,  Heavy  Duty 

M.R.  533 

M.R.  534 

M.R.  535 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  01-351  Filed  1-4-01;  8:45  am] 

e<tUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 
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ACTKM:  Proposed  Additions  to  and 
Deletion  from  Prociirement  List 

summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodity  previously  furnished 
by  such  agencies. 

Comments  Must  Be  Received  on  or 
Before:  February  5,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATK)N  COMTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Conunenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 

Eroduction  by  the  nonprofit  agencies 
sted: 


Commodities 

Chalkboard 

6910-04-000-4482 
6910-04-000-4485 
NPA:  Tuscola  County  Community 
Mental  Health  Services,  Caro,  Michigan 
Undershirt,  White 
8420-00-543-6645 
8420-0O-543-6647 
8420-00-543-6648 
8420-00-543-6649 
8420-00-543-6650 
NPA:  BESB  Industries,  West  Hartford. 
Connecticut 

Services 

Base  Supply  Center,  Fort  Buchanan,  Fort 

Buchanan,  PR 
NPA:  Winston-SaJem  Industries  for  the 

Blind,  Winston-Salem,  North  Carolina 

Janitorial/Custodial 

Redstone  Arsenal,  Basewide,  Redstone 

Arsenal,  AL 
NPA:  Huntsville  Rehabilitation  Foundation. 

Htuitsville,  Alabama 

Janitorial/Custodial 

Federal  Building,  1520  Market  Street,  St. 

Louis,  Missouri 
NPA:  MGI  Services  Corporation,  St.  Louis, 

Missouri 

janitorial/Custodial 

Lewiston-Queenston  and  Whirlpool  Rapids 
Bridges,  Niagara  Falls,  New  York 

NPA:  Niagara  Frontier  Vocational  Rehab 
Center,  Inc..  Buffalo,  New  York 

Janitorial/Grounds  Maintenance 

Volpe  National  Transportation  Systems 
Center,  55  Broadway,  Cambridge, 
Massachusetts 

NPA:  Work,  Incorporated,  North  Quincy, 
Massachusetts 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodify  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commodities 

Kit.  Computer  Maintenance 


7035-01-452-9086 
7045-01-315-0850 
7045-01-450-8599 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  01-352  Filed  1-4-01;  8:45  am] 

BtLUNO  CODE  635»-01-P 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Notice 

agency:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  January  12.  2001, 

8:00  a.m. 

place:  Holiday  Inn  Select  Hotel.  316 

West  Tennessee  Street.  Tallahassee,  FL 

32301. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  December  8,  2000 

Meeting 
ID.  Announcements 
rv.  Suff  Director's  Report 

V.  Planning  Meeting  for  2001 

VI.  Final  Report  Card:  The  Civil  Rights 
Performance  of  the  Clinton  Administration 

Vn.  State  Advisory  Committee  Report 
•  Who  is  Enforcing  Civil  rights  in 
Arkansas:  Is  There  a  Need  for  a  State 
Civil  Rights  Agency? 

Vni.  Future  Agenda  Items 

9:00  a.m.    Hearing  To  Reconvene  From 
Previous  Day 

CONTACT  PERSON  FOR  FURTHER 

INFORMATKM:  Les  Jin,  Office  of  the  Staff 

Director  (202)  376-7700. 

Edward  A.  Hailes,  Jr., 

Acting  General  Counsel. 

(FR  Doc.  01-459  Filed  1-3-01;  2:12  pm] 

BHJJNO  CODE  6336-00-M 


DEPARTMENT  OF  COMMERCE 

SutMn  lesion  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance,  the  following  proposal  for  an 
extension  of  a  currently  approved 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  (1)  Survey  of  Ocean  Freight 
Revenues  and  Expenses  of  United  States 
Carriers  (BE-30).  (2)  Survey  of  U.S. 
Airline  Operators'  Foreign  Revenues 
and  Expenses  (BE-37). 

Form  Numberis):  BE-30/BE-37. 

Agency  Approval  Number:  0608- 
0011. 


Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 
Burden:  780  hours/368  hoius. 
Number  of  Respondents:  39/23. 
Avg  Hours  Per  Response:  5  hours/4 
hours. 

Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  is  responsible  for 
the  computation  and  publication  of  the 
U.S.  balance  of  payments  accounts.  The 
information  collected  in  these  surveys 
are  an  integral  part  of  the 
"transportation"  portion  of  the  U.S. 
balance  of  payments  accoimts.  The 
balance  of  payments  accoimts.  which 
are  published  quarterly  in  the  Bureau's 
monthly  publication,  ihe  Survey  of 
Current  Business,  are  one  of  the  major 
statistical  products  of  BEA.  The 
accounts  provide  a  statistical  summary 
of  U.S.  international  transactions.  They 
are  used  by  government  and  private 
organizations  for  national  and 
international  policy  formulation,  and 
analytical  studies.  Without  the 
information  collected  in  these  surveys, 
an  integral  component  of  the 
transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  quarterly  data 
on  U.S.  ocean  carriers'  freight  revenues 
and  expenses  or  U.S.  airline  operators' 
foreign  revenues  and  expenses. 

These  surveys  request  information 
from  U.S.  ocean  and  air  carriers  engaged 
in  the  international  transportation  of 
goods  and/or  passengers.  Information  is 
collected  on  a  quarterly  basis  from  U.S. 
ocean  and  air  carriers  with  total  annual 
covered  revenues  and  total  aimual 
covered  expenses,  each  over  $500,000. 
U.S.  ocean  and  air  carriers  with  total 
annual  covered  revenues  and  expenses 
below  $500,000  are  exempt  from 
reporting. 
Frequency:  Quarterly. 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  The  International 
Investment  and  Trade  in  Services  Act. 
22  U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  extension  of  a 
currently  approved  collection  can  be 
obtained  by  calling  or  writing 
Madeleine  Clayton.  DOC  Forms 
Clearance  Officer,  (202)  482-3129, 
Department  of  Commerce,  room  6086. 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 

Written  comments  and 
recommendations  in  response  to  this 
extension  of  a  currently  approved 
collection  should  be  sent  within  30  days 
of  publication  of  this  notice  to  Paul 
Bugg.  OMB  Desk  Officer,  room  10102. 
New  Executive  Office  Building, 
Washington,  DC  20503. 
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Dated:  December  29,  2000. 

Madeleine  Clayton, 

DOC  Forms  Clearance  Officer.  Office  of  Chief 
Information  Officer. 

[FR  Doc.  01-279  Filed  1-4-01;  8:45  am) 

BILLING  CODE  3510-06-U 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance,  the  following  proposal  for  an 
extension  of  a  currently  approved 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

i4ge/icy;Bureau  of  Economic  Analysis. 

Title:  Survey  of  Foreign  Ocean 
Carriers'  Expenses  in  the  United  States. 

Form  Number{s):  BE-29. 

Agency  Approval  Number:  0608- 
0012. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  640  hours. 

Number  of  Respondents:  160. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  is  responsible  for 
the  computation  and  publication  of  the 
U.S.  balance  of  payments  accoimts.  The 
information  collected  in  this  survey  is 
an  integral  part  of  the  "transportation" 
portion  of  the  U.S.  balance  of  payments 
accounts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Biireau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accoimts  provide  a  statistical 
summary  of  U.S.  international 
transactions.  They  are  used  by 
govenunent  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  annual  data  on 
foreign  ocean  carriers'  expenses  in  the 
United  States. 

The  survey  requests  information  from 
U.S.  agents  of  foreign  ocean  carriers. 
Information  is  collected  on  an  annual 
basis  from  U.S.  agents  that  handle  40  or 
more  port  calls  by  foreign  vessels  or 
have  aimual  total  covered  expenses 
above  $250,000.  U.S.  agents  with  less 
than  40  port  calls  or  with  annual  total 
covered  expenses  below  $250,000  are 
exempt  from  reporting. 

Affected  Public:  U.S.  agents  of  foreign 
ocean  carriers. 
Frequency:  Annually. 


Respondent's  ObUgation:  Mandatory. 

Legal  Authority:  The  International 
Investment  and  Trade  in  Services  Act. 
22  U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg.  (202) 
395-3093. 

Copies  of  the  above  extension  of  a 
ciurently  approved  collection  can  be 
obtained  by  calling  or  writing 
Madeleine  Clayton,  EKX  Forms 
Clearance  Officer.  (202)  482-3129. 
Department  of  Commerce,  room  6086. 
14di  and  Constitution  Avenue.  NW, 
Washington.  DC  20230. 

Written  comments  and 
reconunendations  in  response  to  this 
extension  of  a  currently  approved 
collection  should  be  sent  within  30  days 
of  publication  of  this  notice  to  Paul 
Bugg.  OMB  Desk  Officer,  room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  29,  2000. 

Madeleine  Clayton, 

DOC  Forms  Clearance  Officer,  Office  of  Chief 
Information  Officer. 

(FR  Doc.  01-280  Filed  1-4-01;  8:45  am] 

BILLINQ  COOE  361IMM-U 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
CoiMiMfil  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance,  the  following  proposal  for  an 
extension  of  a  currently  approved 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Survey  of  Foreign  Airline 
Operators'  Revenues  and  Expenses  in 
the  United  States. 

Form  Number(s):  BE-36. 

Agency  Approval  Number:  0608- 
0013. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  360  hours. 

Number  of  Respondents:  72. 

Avg  Hours  Per  Response:  5  hours. 

Needs  and  Uses:  The  Biu^au  of 
Economic  Analysis  is  responsible  for 
the  computation  and  publication  of  the 
U.S.  balance  of  payments  accounts.  The 
information  collected  in  this  survey  is 
an  integral  part  of  the  "transportation" 
portion  of  the  U.S.  balance  of  payments 
accounts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accoimts  provide  a  statistical 
summary  of  U.S.  international 
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transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
fbnnulation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  transportation  accoimt  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  annual  data  on 
foreign  airline  operators'  revenues  and 
expenses  in  the  United  States. 

The  survey  requests  information  from 
foreign  air  carriers  operating  in  the 
United  States.  Information  is  collected 
on  an  annual  basis  from  foreign  air 
carriers  with  total  annual  covered 
revenues  and  total  annual  covered 
expenses  incurred  in  the  U.S.,  each  over 
$500,000.  Foreign  air  carriers  with  total 
annual  covered  revenues  and  expenses 
below  $500,000  are  exempt  from 
reporting. 

Frequency;  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  The  International 
Investment  and  Trade  in  Services  Act, 
22  U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg.  (202) 
395-3093. 

Copies  of  the  above  extension  of  a 
currently  approved  collection  can  be 
obtained  by  calling  or  writing 
Madeleine  Clayton,  DOC  Forms 
Qearance  Officer,  (202)  482-3129. 
Department  of  Commerce,  room  6086, 
14th  and  Constitution  Avenue.  ^4W, 
Washington,  DC  20230. 

Written  comments  and 
recommendations  in  response  to  this 
extension  of  a  currently  approved 
collection  should  be  sent  within  30  days 
of  publication  of  this  notice  to  Paul 
Bugg,  OMB  Desk  Officer,  room  10102. 
New  Executive  Office  Building,   . 
Washington,  DC  20503. 

Dated:  December  29,  2000. 
Madeleine  Clayton, 

DOC  Forms  Clearance  Officer,  Office  of  Chief 
Information  Officer. 

(FR  Doc.  01-281  Filed  1-4-01;  8:45  am] 
BUJNa  cooe  asio-oe-u 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-802] 

Gray  Portland  Cement  and  Clinker 
From  Mexico;  Notice  of  Extension  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Conunerce. 


ACTION:  Notice  of  extension  of  time 
limits  for  final  results  of  antidimiping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  bora. 
Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX.  S.A.  de 
C.V.  (CEMEX),  and  its  affiliate, 
Cementos  de  Chihuahua,  S.A.  de  C.V. 
(CDC).  The  period  of  review  is  August 
1,  1998,  through  July  31,  1999. 
EFFECTIVE  DATE:  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dirstine  or  Minoo  Hatten,  AD/ 
CVD  Enforcement  Group  I,  Office  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4033 
and  (202)  482-1690.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (1999). 

Extension  of  Time  Limits  for  Final 
Results 

The  Department  published  the 
preliminary  results  of  this 
administrative  review  on  September  7, 
2000  (64  FR  54220).  The  deadline  for 
completing  the  final  results  of  review  is 
January  5,  2000.  Under  section 
751(a)(3)(A)  of  the  Act.  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  Due  to  the 
complexity  of  the  issues  in  this  case, 
such  as  whether  certain  sales  are 
outside  the  ordinary  course  of  trade  and 
how  difference-in-merchandise 
adjustments  are  calculated,  and  due  to 
administrative  constraints,  the 
Department  determines  that  it  is  not 
practicable  to  complete  the  final  results 
of  this  review  within  the  statutory  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act.  Therefore,  the  Department  is 


extending  the  time  limit  for  the  final 
resiUts  of  this  review  to  February  5. 
2000. 

Dated:  December  27,  2000. 
Richard  W.  Moreland. 

Deputy  Assistant  Secretary  for  AD/CVD 

Enforcement  I. 

[FR  Doc.  01-275  Filed  1-4-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-S70-822] 

Certain  Helical  Spring  LxkIc  Washers 
From  ttte  People's  Republic  of  China; 
Hnal  Results  of  Antidumping  Duty 
Review 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidimiping  duty  review. 

summary:  On  September  8.  2000,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  helical  spring  lock  washers 
from  the  People's  Republic  of  China. 
This  review  covers  one  manufacturer/ 
exporter.  Zhejiang  Wanxin  Group  Co. 
Ltd.,  the  predecessor  firm  to  Hang  Zhou 
Spring  Washer  Co.  (collectively 
Hangzhou),  and  the  period  is  October  1, 
1998,  through  September  30,  1999.  We 
gave  interested  parties  an  opporttinity  to 
comment  on  the  preliminary  results  of 
review  but  received  no  comments.  As  in 
the  preliminary  results,  we  have  foimd 
that  the  sales  of  certain  helical  spring 
lock  washers  were  made  below  normal 
value. 

EFFECTIVE  DATE:  January  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Hastings  or  Craig  Matney,  Import 
Administration,  Intemationai  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3464  or  (202)  482- 
1778,  respectively. 


SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amen(hnents 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  hi  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
part  351  (1999). 

Background 

On  September  8,  2000,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  helical  spring 
lock  washers  ("HSLWs")  from  the  PRC 
[Certain  Helical  Spring  Lock  Washers 
from  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review),  65  FR 
54493  (September  8,  2000) 
{"Preliminary  Results").  We  issued  a 
second  supplemental  questionnaire  to 
Hangzhou  on  September  7,  2000, 
requesting  plater-specific  information 
and  a  revised  factors  of  production 
database.  Hangzhou  submitted  its 
response  on  September  21,  2000.  We 
invited  parties  to  comment  on  our 
preliminary  results  of  review,  but  we 
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received  no  comments.  The  Department 
has  now  completed  the  antidiunping 
duty  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non-heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  Function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and,  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  intemal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  made  of  other  metals,  such  as 
copper. 

HSLWs  subject  to  this  review  are 
currently  classifiable  imder  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Verification 

Piu^uant  to  section  782(i)  of  the  Act, 
we  verified  sales  and  factors  of 


Manufacturer/exporter 


production  information  provided  by 
Hangzhou  in  Xiaoshan,  PRC,  using 
standard  verification  procedures, 
including  the  examination  of  relevant  n^ 
sales,  accoimting  and  production 
records,  as  well  as  original  source 
documents  provided  by  the 
respondents.  Our  verification  results  are 
outlined  in  the  public  version  of  the 
verification  report,  dated  August  14, 
2000,  and  located  in  the  public  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  Department's  main  building. 

Comparisons 

We  calculated  export  price  and 
normal  value  based  on  the  same 
methodology  used  in  the  Preliminary 
Results  and  analyzed  the  additional 
plating  information  submitted  by 
respondent. 

Final  Results  of  the  Reviiew 

Respondent  Hangzhou  submitted  the 
requested  additional  plater-specific 
information  and  revised  factors  of 
production  database  on  September  21, 
2000.  We  have  incorporated  this  new 
information  in  our  analysis  for  purposes 
of  these  final  results  {See  Calculation 
Memorandum  from  Craig  Matney  to  file 
dated  December  27,  2000).  The 
weighted-average  dumping  margin  for 
the  period  October  1, 1998  through 
September  30, 1999,  is  as  follows: 


Hang  Zhou  Spring  Washer  Co.  Ltd/Zhejiang  Wanxin  Group  Co.,  Ltd.  (ZWG) 


Time  period 


1001/98-09/30^ 


Margin 
(percent) 


2.76 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
HSLWs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  For  Hangzhou, 
which  has  a  separate  rate,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  in  these  final 
results  of  review;  (2)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  PRC  rate,  128.63  percent,  which  is 
the  All  Other  PRC  Manufacturers, 
Producers  and  Exporters  rate  from  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  from  the  PRC.  58  FR 
48833  (September  20, 1993);  and,  (3)  for 
non-PRC  exporters  of  subject 


merchandise  from  the  PRC.  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  rates  shall  remain  in 
effect  xmtil  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 


written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  27,  2000. 
Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-276  Filed  1-4-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Inlemational  Trade  Administration 

[A-427-818,  A-428-828.  A-421-808,  A-412- 
820] 

Notica  Of  Initiation  of  Antidumping 
Duty  investigations:  Low  Enridiad 
Uranium  From  France,  Germany,  ttia 
NattMTlands,  and  the  United  Kingdom 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  Antidumping  Duty 

Investigations. 

EFFECTIVE  DATE:  January  5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Terpstra  (Germany,  the 
Netherlands,  the  United  Kingdom)  at 
(202)  482-3965,  and  Gabriel  Adler 
(France)  at  (202)  482-3813.  Office  6  and 
5,  respectively.  Group  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Initiatioii  of  lavestigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  aU 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2000^. 

The  Petitions 

On  December  7,  2000,  the  Department 
of  Commerce  (the  Department)  received 
petitions  filed  in  proper  form  by  USEC 
Inc.,  and  its  wholly  owned  subsidiary. 
United  States  Enrichment  Corporation. 
On  December  26,  2000,  the  Department 
received  a  letter  from  USEC  amending 
the  petitions  to  add  the  Paper,  Allied- 
Industrial,  Chemical  and  Energy 
Workers  International  Union,  AFL-CIO, 
CLC,  and  Local  5-550  and  Local  5-689 
(collectively  PACE)  to  the  petitions  as 
an  interested  party  pursuant  to  section 
771(9)(D)  of  the  Act.  In  addition,  PACE 
filed  its  own  letter  on  December  26, 
2000.  expressing  support  for  and  joining 
the  petitions.  The  Department  received 
from  the  petitioners  information 
supplementing  the  petitions  throughout 
the  20-day  initiation  period. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  low  enriched  uranium  from 


France,  Germany,  the  Netherlands,  and 
the  United  Kingdom  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fail  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  an  interested  party  as  defined 
in  sections  771(9)(C)  and  (D)  of  the  Act 
and  have  demonstrated  sufficient 
industry  support  with  respect  to  each  of 
the  antidumping  investigations  that  they 
are  requesting  the  Department  to  initiate 
(see  the  Determination  of  Industry 
Support  for  the  Petitions  section  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  product  covered  is  low  enriched 
uranium  (LEU).  LEU  is  enriched 
uranium  hexafluoride  (UFe)  with  a  LF^' 
product  assay  of  less  than  20  percent 
that  has  not  been  converted  into  another 
chemical  form,  such  as  UO2,  or 
fabricated  into  nuclear  fuel  assemblies, 
regardless  of  the  means  by  which  the 
LEU  is  produced  (including  LEU 
produced  through  the  down-blending  of 
hi^ily  enriched  uranium). 

Certain  merchandise  is  outside  the 
scope  of  these  investigations. 
Specifically,  these  investigations  do  not 
cover  enriched  uranium  hexafluoride 
with  a  LP35  assay  of  20  percent  or 
greater,  also  known  as  highly  enriched 
uranium.  In  addition,  febricated  LEU  is 
not  covered  by  the  scope  of  these 
investigations.  For  purposes  of  these 
investigations,  fabricated  uranium  is 
defined  as  enriched  uranium  dioxide 
(UO2).  whether  or  not  contained  in 
nuclear  fuel  rods  or  assemblies.  Natuiral 
uranium  concentrates  (UsOs)  with  a  U^^' 
concentration  of  no  greater  than  0.711 
percent  and  natural  uranium 
concentrates  converted  into  uranium 
hexafluoride  with  a  U^^  concentration 
of  no  greater  than  0.711  percent  are  not 
covered  by  the  scope  of  these 
investigations. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheading 
2844.20.0020.  Subject  merchandise  may 
also  enter  under  2844.20.0030. 
2844.20.0050.  and  2844.40.00.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Customs 
purposes,  the  w^tten  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  accvirately  reflects  the 
product  for  which  the  domestic  industry 


is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  January  17, 
2001.  Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  for 
scope  comments  is  intended  to  provide 
the  Department  with  ample  opportimity 
to  consider  all  comments  and  consult 
with  parties  prior  to  the  issuance  of  the 
preliminary  determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petitions  have 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  the  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  greater 
limitations  of  time  and  information. 
Although  this  may  resiilt  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 


>  See  Algoma  Steel  Corp.  Ltd.,  v.  United  States. 
688  F.  Supp.  639.  642-44  (OT  1988);  High 
Infonnation  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  Japan:  Final 
Delennination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  FR  32376,  32380- 
81  (July  16.  1991). 


distinct  from  the  scope  of  these 
investigations. 

The  domestic  like  product  referred  to 
in  the  petitions  is  the  single  domestic 
like  product  defined  in  the  Scope  of 
Investigations  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petitioners'  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department,  therefore,  has  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petitions. 

Section  ■/32(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Finally,  section  732(c)(4)(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall:  (i)  Poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 

In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  upon  not  only  the  petitions 
and  amendments  thereto,  but  also  upon 
"other  information"  it  obtained  through 
research  and  which  is  attached  to  the 
Initiation  Checklist  (See  Import 
Administration  AD  Investigation 
Initiation  Checklist  [Initiation  Checklist) 
and  Industry  Support  Memorandum 
from  Melissa  G.  Skinner  to  Holly  A. 
Kuga  dated  December  27,  2000  {Industry 
Support  Memorandum).  Based  on 
information  from  these  sources,  the 
Department  determined,  pursuant  to 
section  732(c)(4)(D),  that  there  is 
support  for  the  petition  as  required  by 
subparagraph  (AJ.  Specifically,  the 
Department  made  the  following 
determinations.  For  France.  Germany, 
the  Netherlands,  and  the  United 
Kingdom,  the  petitioners  established 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  petitions  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
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requirements  of  section  732(c)(4)(A)(i) 
are  met. 

On  December  19.  2000.  the  Ad  Hoc 
Utilities  Group  (the  Utilities  Group) 
(Arizona  Public  Service  Co.;  Carolina 
Power  &  Light  Co.;  Commonwealth 
Edison  Co.;  Consumers  Energy; 
Dominion  Generation,  Duke  Energy 
Corp.;  DTE  Energy;  Entergy  Services, 
Inc.;  First  Energy  Nuclear  Operating  Co.; 
Nuclear  Management  Co.;  PSEG  Nuclear 
LLC;  Southern  Nuclear  Operating  Co.; 
Union  Electric  Company  (d/b/a 
AmerenUE);  and  Wolf  Creek  Nuclear 
Operating  Corp.)  filed  a  letter  asserting 
that  the  Utilities  Group  members  are 
domestic  producers  of  LEU  and  that  the 
petitioners  lack  industry  support, 
because  USEC  produces  less  than  25 
percent  of  domestic  LEU.  On  December 
20,  2000.  Eurodif/Cogema  and  Urenco 
filed  a  submission  claiming  that  the 
petitioners  did  not  have  standing  in 
order  to  file  the  petitions.  Both  the 
Utilities  Group  and  Eurodif/Cogema  and 
Urenco  argue  that  the  petitioners  are  in 
the  business  of  providing  a  service  (i.e., 
the  enrichment  of  uranium),  rather  than 
manufacturing  a  product,  and  the 
antidumping  law  does  not  apply  to 
services.  In  addition,  they  argue  that  the 
vast  majority  of  the  petitioners' 
production  of  enriched  uranium  is 
performed  under  a  tolling  arrangement, 
whereby  the  utilities  provide  the 
petitioners  with  converted  uranium,  and 
retain  title  to  the  input  while  the 
petitioners  enrich  it.  The  utilities  and 
foreign  respondents  argue  that  the 
utilities  are  the  producers  for  these 
transactions. 

On  December  21.  2000,  the  petitioners 
submitted  a  letter  to  rebut  the  Utilities 
Group's  comments  on  industry  support. 
The  petitioners  argue  that  the  tolling 
regulation  has  no  relevance  in 
determining  who  is  a  U.S.  producer  or 
manufacturer  of  the  domestic  like 
product  for  standing  purposes.  In 
addition,  the  petitioners  argue  that  the 
Utilities  Group  provided  no  factual 
support  for  its  claim  that  its  members 
are  producers  of  LEU,  and  that  it  is  not 
an  interested  party. 

On  December  22.  2000.  the  petitioners 
submitted  additional  comments  with 
regard  to  the  above  comments  made  by 
the  Utilities  Group  and  Eurodif/Cogema 
and  Urenco. 

As  explained  in  The  Petitions  section 
above,  PACE  filed  a  letter  on  December 
26,  2000.  joining  the  petitions. 

On  December  26.  2000.  Eurodif/ 
Cogema  and  Urenco  submitted 
additional  comments  regarding  their 
December  20,  2000,  submission  on 
industry  support. 

Based  on  oin  analysis  of  the 
comments  received  bom  the  Utilities 


Group,  Eurodif/Cogema,  Urenco,  and 
the  petitioners,  the  Department 
determined  that  the  utilities  were  not 
part  of  the  domestic  industry  producing 
LEU.  See  Industry  Support 
Memorandum,  where  we  found  that  the 
utility  companies  do  not  engage  in  any 
manufacturing  type  of  activities  with 
respect  to  the  production  of  LEU. 

Because  the  Department  determined 
that  the  utilities  were  not  part  of  the 
domestic  industry,  the  Department 
received  no  opposition  from  the  LEU 
industry  to  the  petitions.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  petitions  account  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the 
petitions.  Thus,  the  requirements  of 
section  732{c)(4)(A)(ii)  are  also  met. 

Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act.  See  the  Initiation  Checklist. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  home 
market  price,  U.S.  price,  and 
constructed  value  (CV)  are  detailed  in 
the  Initiation  Checklist.  Where  the 
petitioners  relied  on  data  reported  by  a 
market  researcher,  the  petitioners  also 
supplied  affidavits  from  company 
officials  regarding  this  data.  In  addition, 
we  spoke  to  the  market  researcher  to 
establish  that  person's  credentials  and 
to  confirm  the  validity  of  the 
information  being  provided.  For 
purposes  of  these  initiations,  we  have 
not  relied  on  specific  margins  where  the 
petitioners'  sources  were  unable  to 
firmly  establish  the  identity  of  the 
producer.  See  Initiation  Checklist  and 
Memorandimi  to  the  File,  Telephone 
Conversation  with  Source  of  Market 
Research  used  in  Antidumping  Petitions 
to  Support  Certain  Factual  Information, 
dated  December  27,  2000.  Should  the 
need  arise  to  use  any  of  this  information 
as  facts  available  under  section  776  of 
the  Act  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

The  petitioners  based  their  allegations 
on  a  33-month  period  because  of  the 
long-term  contracts  that  are 
characteristic  of  the  uranium  industry. 
See  the  Initiation  Checklist.  The 
Department  will  consider  the 
appropriate  period  of  information 
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collection  in  this  case  alter  initiation.  As 
discussed  bAlow,  the  following  margins 
are  based  on  constructed  value:  France 
18.28  to  53.30  percent,  Germany  19.44 
to  29.52  percent,  the  Netherlands  10.76 
to  29.22  percent,  and  the  United 
Kingdom  15.57  to  23.25  percent. 

France 

Export  Price 

The  petitioners  based  prices  of 
Eurodif  s/Cogema's  sales  to  U.S.  utilities 
on  information  obtained  from  market 
research.  Although  the  petitioners  stated 
that  Eurodif/Cogema  makes  sales  to  the 
U.S.  utilities  through  its  affiliated 
company  in  the  United  States,  making 
U.S.  prices  constructed  export  prices 
(CEP),  the  petitioners  made  no 
deductions  to  the  CEP  for  selling 
expenses. 

Normal  Value 

With  respect  to  normal  value  (NV), 
the  petitioners  stated  that  they  were  not 
aware  of  any  sales  made  by  Eurodif/ 
Cogema  in  France  since  January  1998. 
Instead,  the  petitioners  based  NV  on  a 
Eurodif/Cogema  sale  to  Japan,  its  largest 
third  country  market  as  reported  in  an 
affidavit  from  a  company  official  with 
the  petitioners.  The  petitioners  did  not 
make  any  ad)ustments  to  the  starting 
price. 

Although  the  petitioners  provided 
information  on  NV,  they  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  LEU  in  the  third  county  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b}  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manu&ctiuing  (COM),  sales,  general, 
and  administrative  (SG&A)  expenses, 
and  packing.  The  petitioners  calculated 
Eurodif  s  COM  including  raw  material 
cost,  energy,  labor,  variable  and  fixed 
costs.  G&A  expenses  were  derived  from 
the  Eurodif  financial  statements  while 
financial  expenses  were  calculated  from 
the  consolidated  parent  company 
financial  statements.  See  the  Initiation 
of  Cost  Investigations  section  below. 

Based  upon  the  comparison  of  the 
prices  of  the  foreign  lilce  product  in  the 
comparison  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation  with  respect  to  sales  in 


Japan.  In  the  event  that  the  Department 
determines  that  Japan  is  the  appropriate 
market  upon  which  to  base  normal 
value,  we  will  conduct  a  COP 
investigation.  Because  the  comparison 
market  prices  petitioners  used  for  LEU 
sales  are  below  the  COP,  the  petitioners 
based  NV  on  CV.  The  petitioners 
calculated  CV  incorporating  the  same 
costs  used  for  the  COP.  The  petitioners 
included  in  CV  an  amount  for  profit 
which  was  based  on  the  profit  of 
Eurodif  from  its  financial  statements. 

Based  upon  the  comparison  of  EP  to 
CV,  the  petitioners  calculated  estimated 
dimiping  margins  ranging  from  18.28  to 
53.30  percent. 

Germany 

Export  Price 

For  Germany,  the  petitioners  based  EP 
on  prices  from  reports  of  Urenco's  U.S. 
sales  of  LEU  pubUshed  by  the 
petitioners'  market  researcher.  The 
petitioners  stated  that  Urenco  makes 
sales  to  U.S.  utilities  through  its 
affiliated  sales  agent  in  the  United 
States.  Thus,  the  petitioners  contend 
that  the  U.S.  sales  should  be  treated  as 
CEP  sales  in  the  investigation.  However, 
for  purposes  of  the  petition,  the 
petitioners  stated  that  they  did  not  make 
any  adjustments  to  the  starting  price. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
based  Urenco's  home  market  prices  for 
LEU  on  an  affidavit  frt>m  a  company 
official  with  the  petitioners.  The 
petitioners  stated  that  they  did  not  make 
any  adjustments  to  the  starting  price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  groimds  to 
believe  or  suspect  that  sales  of  LEU  in 
the  home  market  were  made  at  prices 
below  the  fully  absorbed  COP,  within 
the  meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  the  COM.  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  Urenco  Deutschland's  COM 
including  raw  material  cost,  energy, 
labor,  variable  and  fixed  costs.  G&A 
expenses  were  derived  from  the 
company's  financial  statements  while 
financial  expenses  were  calculated  from 
the  consolidated  parent  company 
financial  statements.  See  the  Initiation 
of  Cost  Investigations  section  below. 

Based  upon  the  comparison  of  the 
prices  of  the  foreign  like  product  in  the 
home  market  to  the  calculated  COP  of 
the  product,  we  find  reasonable  groimds 


to  believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  coimtry- 
wide  cost  investigation.  Because  the 
home  market  price  is  below  the  COP, 
the  petitioners  based  NV  on  CV.  The 
petitioners  calculated  CV  incorporating 
the  same  costs  used  for  the  COP.  The 
petitioners  included  in  CV  an  amount 
for  profit  which  was  based  on  the  profit       ^\^ 
of  the  Urenco  Deutschland's  financial 
statements.  > 

Based  upon  the  comparison  of  EP  to 
CV,  the  petitioners  calctilated  estimated 
diunping  margins  ranging  from  19.44  to 
29.52  percent. 

The  Netherlands 

Export  Price 

For  the  Netherlands,  the  petitioners 
based  EP  on  prices  frt>m  reports  of 
Urenco's  U.S.  sales  of  LEU  published  by 
their  market  researcher.  The  petitioners 
stated  that  Urenco  makes  sales  to  U.S. 
utilities  through  its  affiliated  sales  agent 
in  the  United  States.  Thus,  the 
petitioners  contend  that  the  U.S.  sales 
should  be  treated  as  CEP  sales  in  the 
investigation.  However,  for  purposes  of 
the  petition,  the  petitioners  stated  that 
they  did  not  make  adjustments  to  the 
starting  price. 

Nonnal  Value 

With  respect  to  NV,  the  petitioners 
explained  that  they  were  not  aware  of 
any  sales  made  by  Urenco  in  the 
Netherlands  during  the  33-month 
period.  Instead,  the  petitioners  based 
their  NV  on  a  Urenco  sale  to  the 
Republic  of  Korea,  its  largest  third 
country  market  as  reported  in  an 
affidavit  from  a  company  official  with 
the  petitioners.  The  petitioners  stated 
that  they  did  not  make  any  adjustments 
to  the  starting  price.  Although  the 
petitioners  provided  information  on  NV, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  LEU  in 
the  third  country  market  were  made  at 
prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SGStA 
expenses,  and  packing.  The  petitioners 
calculated  Urenco  Nederland's  COM 
including  raw  materials,  energy,  labor 
variable  and  fixed  costs.  The  petitioners 
claimed  to  be  luiable  to  obtain  a  copy 
of  Urenco  Nederland's  1998  or  1999 
financial  statement.  As  a  surrogate,  all 
costs  were  derived  frt>m  the  Urenco 
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Deutschland's  financial  statements, 
except  depreciation  and  financial 
expenses.  See  the  Initiation  of  Cost 
Investigations  section  below. 

Based  upon  the  comparison  of  the 
comparison  market  prices  of  the  foreign 
like  product  to  the  calculated  COP  of 
the  product,  we  find  reasonable  grounds 
to  believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation  with  respect  to 
Korea.  In  the  event  that  the  Department 
determines  that  Kdrea  is  the  appropriate 
market  upon  which  to  base  normal 
value,  we  will  conduct  a  COP 
investigation.  Because  the  NV 
petitioners  used  for  LEU  sales  is  below 
the  COP,  the  petitioners  based  NV  on 
CV.  The  petitioners  calculated  CV 
incorporating  the  same  costs  used  for 
the  COP.  The  petitioners  included  in  CV 
an  amount  for  profit  which  was  based 
on  the  profit  of  the  Urenco 
Deutschland's  financial  statements. 

Based  upon  the  comparison  of  EP  to 
CV,  the  petitioners  calculated  estimated 
dumping  margins  ranging  from  10.76  to 
29.22  percent. 


The  United  Kingdom 

Export  Price 

For  the  United  Kingdom,  the 
petitioners  based  EP  on  prices  from 
reports  of  Urenco's  U.S.  sales  of  LEU 
published  by  their  market  researcher. 
The  petitioners  stated  that  Urenco 
makes  sales  to  U.S.  utilities  through  its 
affiliated  sales  agent  in  the  United 
States.  Thus,  the  petitioners  contend 
that  the  U.S.  sales  should  be  treated  as 
CEP  sales  in  the  investigation.  However, 
for  purposes  of  the  petition,  the 
petitioners  stated  that  they  did  not  make 
any  adjustments  to  the  starting  price. 

Nonnal  Value 

With  respect  to  NV,  the  petitioners 
based  Urenco's  home  market  price  for 
LEU  on  an  affidavit  from  a  company 
official  with  the  petitioners.  The 
petitioners  stated  that  they  did  not  make 
any  adjustments  to  the  starting  price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  LEU  in 
the  home  market  were  made  at  prices 
below  the  fully  absorbed  COP,  within 
the  meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SGfitA 


expenses,  and  packing.  The  petitioners 
calculated  Urenco  (Capenhurst).  Ltd.'s 
COM  including  raw  materials,  energy, 
labor  variable  and  fixed  costs.  G&A 
expenses  were  derived  from  the  Urenco 
Ltd.'s  financial  statements  while 
financial  expenses  were  calculated  from 
the  consolidated  parent  company 
financial  statements.  See  the  Initiation 
of  Cost  Investigations  section  below. 

Based  upon  the  comparison  of  the 
prices  of  the  foreign  like  product  in  the 
home  market  to  the  calculated  COP  of 
the  product,  we  find  reasonable  grounds 
to  believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation.  Because  the 
home  market  price  is  below  the  COP, 
the  petitioners  based  NV  on  CV.  The 
petitioners  calculated  CV  incorporating 
the  same  costs  used  for  the  COP.  The 
petitioners  included  in  CV  an  amount 
for  profit  which  was  based  on  the  profit 
of  the  Urenco  Ltd.'s  financial 
statements. 

Based  upon  the  comparison  of  EP  to 
CV,  the  petitioners  calculated  estimated 
dumping  margins  ranging  from  15.57  to 
23.25  percent. 

Initiation  of  Cost  Investigations 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Act,  the  petitioners 
provided  information  demonstrating 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  markets,  or 
respective  third  country  market  of 
France,  Germany,  the  Netherlands,  and 
the  United  Kingdom  were  made  at 
prices  below  the  fully  absorbed  COP. 
The  petitioners  requested  that  the 
Department  conduct  country-wide  sales- 
below-cost  investigations  in  connection 
with  the  requested  antidumping 
investigations  for  these  countries.  The 
Statement  of  Administrative  Action, 
accompanying  the  URAA  states  that  an 
allegation  of  sales-below-cost  need  not 
be  specific  to  individual  exporters  or 
producers.  SAA.  H.  Doc.  103-316,  Vol. 
1,  103d  Cong.,  2d  Session,  at  833(1994). 
The  SAA,  at  833,  states  that  "Commerce 
will  consider  allegations  of  below-cost 
sales  in  the  aggregate  for  a  foreign 
country,  just  as  Commerce  currently 
considers  allegations  of  sales  at  less 
than  fair  value  on  a  country-wide  basis 
for  purposes  of  initiating  an 
antidimiping  investigation." 

Further,  the  SAA  provides  that  "new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
'reasonable  grounds  to  believe  or 
suspect'  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation.  'Reasonable  groimds' 


*  *  *  exist  when  an  interested  party 
provides  specific  factual  information  on 
costs  and  prices,  observed  or 
constructed,  indicating  that  sales  in  the 
foreign  market  in  question  are  at  below- 
cost  prices."  Id.  Based  upon  the 
comparison  of  the  adjusted  prices  from 
the  petitions  for  the  representative 
foreign  like  products  to  their  COPs,  we 
find  the  existence  of  "reasonable 
grounds  to  believe  or  suspect"  that  sales 
of  these  foreign  like  products  in  the 
relevant  markets  for  France,  Germany, 
the  Netherlands,  and  the  United 
Kingdom  were  made  at  prices  below 
their  respective  COPs  within  the 
meaning  of  section  773(b)(2){A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigations  with  respect  to  each 
of  the  foiu-  countries. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  LEU  from  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom  are  being,  or  are  likely 
to  be,  sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
operating  profits,  net  sales  volumes, 
profit-to-sales  ratios,  and  capacity 
utilization.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  {see 
Initiation  Checklist  at  Attachment  11  Re: 
Material  Injury). 

Initiation  of  Antidumping 
Investigations 

Based  upon  our  examination  of  the 
petitions  on  LEU.  and  the  petitioners' 
responses  to  our  supplemental 
questionnaire  clarifying  the  petitions,  as 
well  as  our  conversation  with  the 
market  researcher  who  provided 
information  concerning  various  aspects 
of  the  petitions,  we  have  found  that  the 
petitions  meet  the  requirements  of 
section  732  of  the  Act.  Therefore,  we  are 
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initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  LEU  from  France,  Germany, 
the  Netherlands,  and  the  United 
Kingdom  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  extended,  we  wilfmake 
our  preliminary  determinations  no  later 
than  140  days  after  the  date  of  these 
initiations. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom. 
We  will  attempt  to  provide  a  copy  of  the 
public  version  of  each  petition  to  each 
exporter  named  in  the  petition,  as 
appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine,  no  later  than 
January  22,  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
LEU  firom  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom 
are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  A  negative  ITC 
determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  country; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  December  27,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-274  Filed  1-4-01;  8:45  am) 
HLLMQ  COM  3S10-OS-P 


DEPARTyENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-504] 

Notice  of  Extension  of  TinM  UmH  for 
Rnal  Results  of  Antidumping 
Administrative  Review:  Petroleum  Wax 
Candles  from  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  5.  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Renkey  or  Abdelali  Elouaradia, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2312 
and  (202)  482-1374,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regidations  are  to  19  CFR  part  351 
(1999). 

Background 

On  August  13, 1999,  in  accordance 
with  19  CFR  351.213(b),  counsel  for 
three  PRC  companies  requested  that  we 
conduct  an  administrative  review. 
These  three  companies  were  Shanghai 
Gift  and  Travel  Products  Import  and 
Export  Corporation,  Liaoning  Native 
Product  Import  and  Export  Corporation, 
and  Tianjin  Native  Produce  Import  and 
Export  Group  Corporation,  Ltd.  On 
August  31, 1999,  die  National  Candle 
Association  (petitioner),  requested  that 
we  conduct  an  administrative  review  of 
twenty-two  specific  producers/ 
exporters.  On  October  1, 1999,  the 
Department  published  its  initiation  of 
this  administrative  review  for  the  period 
August  1, 1998  through  July  31, 1999 
(64  FR  53318).  On  September  7,  2000, 
the  Department  published  the 
preliminary  results  of  this  review  (65  FR 
54224). 

Extension  of  Time  Limits  for  Final 
Results 

Due  to  the  complexities  involved  with 
this  particular  case,  including  whether  a 
respondent  is  eligible  for  a  separate  rate 
and  the  choice  of  adverse  facts 
available,  we  find  that  it  is  not 
practicable  to  make  a  final 
determination  by  the  current  deadline  of 
January  5,  2001.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  is  extending  the  time  period 
for  issuing  the  final  results  of  this 
review  until  no  later  than  March  6, 
2001. 

Dated:  December  29,  2000. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 
[FR  Doc.  01-383  Filed  1-4-01;  8:45  am) 
BILLING  CODE  3Sia-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-0011 

Sorbitol  From  France;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
1999-2000  administrative  review  of  the 
antidumping  duty  order  on  sorbitol 
from  France.  This  review  covers  one 
exporter  of  the  subject  merchandise  to 
the  United  States,  Amylum  France  and 
Amylum  SPI  Eurofie  (collectively, 
Amylum).  The  period  of  review  is  April 
1,  1999  through  March  31,  2000. 
EFFECTIVE  DATE:  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  at  (202)  482-2924  or  Robert  James 
at  (202)  482-0649,  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
m,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  The 
Department  initiated  this  administrative 
review  on  June  2.  2000  (65  FR  35320). 
Under  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act), 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  Because  of  the  complexity  of 
researching  whether  or  not  Amylum 
entries  during  the  period  of  review 
(POR),  and  the  need  to  allow  parties  the 
opportunity  to  comment  on  the  results 
of  our  research  prior  to  issuing 
preliminary  results  of  review,  we  are 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  April  30, 
2001.  See  Memorandimi  from  Richard 
Weible  to  Joseph  Spetrini,  tided, 
"Extension  of  Time  Limit  for  the  April 
1999  through  March  2000 
Administrative  Review,"  dated  the  same 
date  as  the  publication  of  this  notice,  on 
file  in  room  B-099  of  the  main 
Commerce  building.  The  deadline  for 
the  final  results  will  continue  to  be  120 
days  after  the  publication  of  the 
preliminary  resiUts. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  and 
section  351.213(h)(2)  of  the 
Department's  regulations. 
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Dated:  December  29,  2000. 
Josepli  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  HI. 

[FR  Doc.  01-384  Filed  1-4-01;  8:45  am) 
BILUNG  CODE  351&-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-834] 

Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Korea 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTK)N:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 

antidimiping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
("Department")  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  the  Republic  of  Korea.  This 
review  covers  the  period  January  4, 
1999  through  Jime  30,  2000. 
EFFECTIVE  DATE:  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita,  AD/CVD  Enforcement 
Group  ID,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4243. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

Extension  of  Time  Limit  for  Preliminary 
Results 

Because  of  the  complex  issues 
mumerated  in  the  Memorandum  from 
Edward  C:  Yang  to  Joseph  A.  Spetrini, 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  Administrative 
Review  of  Certain  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Korea,  on  file  in 
the  Centi^l  Records  Unit  (CRU)  of  the 
Main  Commerce  Building,  Room  B-099, 
we  find  that  it  is  not  practicable  to 
complete  this  review  by  the  scheduled 
deadline  of  April  2,  2001.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 


time  period  for  issuing  the  preliminary 
results  of  review  by  90  days  until  July 
2,  2001. 

Dated:  December  29,  2000. 

loseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 

[FR  Doc.  01-386  Filed  1-4-01;  8:45  am] 
BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

(C-427-819,  0-428-829,  C-421-809,  C-412- 
821] 

Notice  of  Initiation  of  Countervailing 
Duty  investigations:  Low  Enriched 
Uranium  From  France,  Germany,  The 
Nettierlands,  and  the  United  Kingdom 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  countervailing  duty 

investigations. 

EFFECTIVE  DATE:  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Grossman  (France)  at  (202) 
482-3146;  Robert  Copyak  (Germany)  at 
(202)  482-2209;  Stephanie  Moore  (The 
Netherlands)  at  (202)  482-13692;  and 
Eric  B.  Greynolds  (United  Kingdom)  at 
(202)  482-6071,  Office  6,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2000). 

The  Petitions 

On  December  7,  2000,  the  Department 
of  Commerce  (the  Department)  received 
petitions  filed  in  proper  form  by  USEC 
Inc.,  and  its  wholly  owned  subsidiary. 
United  States  Enrichment  Corporation. 
On  December  26,  2000,  the  Department 
received  a  letter  from  USEC  amending 
the  petitions  to  add  the  Paper,  Allied- 
Industrial,  Chemical  and  Energy 
Workers  International  Union,  AFL-CIO, 
CLC,  and  Local  5-550  and  Local  5-689 


(collectively  PACE)  to  the  petitions  as 
an  interested  party  pursuant  to  section 
771(9)p)  of  the  Act.  In  addition.  PACE 
filed  its  own  letter  on  December  26, 
2000,  expressing  support  for  and  joining 
the  petitions.  The  Department  received 
from  petitioners  information 
supplementing  the  petitions  throughout 
the  20-day  initiation  period. 

In  accordance  with  section  702(b)  of 
the  Act,  petitioners  allege 
manufacturers,  producers,  or  exporters 
of  low  enriched  uranium  trom  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom  received 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act. 

The  Department  finds  that  petitioners 
filed  these  petitions  on  behalf  of  the 
domestic  industry  because  they  are  an 
interested  party  as  defined  in  sections 
771(9)(C)  and  (D)  of  the  Act  and  have 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
countervailing  duty  investigations  that 
they  are  requesting  the  Department  to 
initiate  (see  the  Determination  of 
Industry  Support  for  the  Petitions 
section  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  product  covered  is  low  enriched 
uranium  (LEU).  LEU  is  enriched 
uranium  hexafluoride  (UF6)  with  a  U^^s 
product  assay  of  less  than  20  percent 
that  has  not  been  converted  into  another 
chemical  form,  such  as  UO;,  or 
fabricated  into  nuclear  fuel  assemblies, 
regardless  of  the  means  by  which  the 
LEU  is  produced  (including  LEU 
produced  through  the  down-blending  of 
highly  enriched  uranium). 

Certain  merchandise  is  outside  the 
scope  of  these  investigations. 
Specifically,  these  investigations  do  not 
cover  enriched  uranium  hexafluoride 
with  a  U235  assay  of  20  percent  or 
greater,  also  known  as  highly  enriched 
uranium.  In  addition,  fabricated  LEU  is 
not  covered  by  the  scope  of  these 
investigations.  For  purposes  of  these 
investigations,  fabricated  uraniimi  is 
defined  as  enriched  uranium  dioxide 
(UO2),  whether  or  not  contained  in 
nuclear  fuel  rods  or  assemblies.  Natural 
uranium  concentrates  (UjOg)  with  a  U-" 
concentration  of  no  greater  than  0.711 
percent  and  natural  uranium 
concentrates  converted  into  uranium 
hexafluoride  v«th  a  U-"  concentration 
of  no  greater  than  0.711  percent  are  not 
covered  by  the  scope  of  these 
investigations. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheading 
2844.20.0020.  Subject  merchandise  may 
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also  enter  under  2844.20.0030. 
2844.20.0050.  and  2844.40.00.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Customs 
pxuposes.  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations  (62  FR  27323).  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  January  17, 
2001 .  Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  for 
scope  comments  is  intended  to  provide 
the  Department  with  ample  opportimity 
to  consider  all  comments  and  consult 
with  parties  prior  to  the  issuance  of  the 
preliminary  determinations. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  relevant  foreign 
governments  as  well  as  representatives 
from  the  Delegation  of  the  European 
Commission  for  consultations  with 
respect  to  the  countervailing  duty 
investigations.  The  Department  held 
consultations  with  representatives  of  the 
governments  of  France,  Germany,  the 
Netherlands,  the  United  Kingdom,  and 
the  Delegation  of  the  European 
Commission  on  December  21,  2000.  See 
the  December  22,  2000,  memoranda  to 
the  file  regarding  these  consultations 
(public  documents  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B— 099). 

Determination  of  Industry  Support  for 
the  Petitions 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petitions  have 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  the  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 


771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  tide."  Thus,  the 
reference  point  ftoxn  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  these 
investigations. 

The  domestic  like  product  referred  to 
in  the  petitions  is  the  single  domestic 
like  product  defined  in  the  Scope  of 
Investigations  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petitioners'  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department,  therefore,  has  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petitions. 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Finally,  section  702(c)(4)(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestiq  like  product, 
the  administering  agency  shall:  (i)  poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States, 
688  F.  Supp.  639.  642-44  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  Japan:  Final 
Determination:  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376,  32380- 
81  (July  16,  1991). 


In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  upon  not  only  the  petitions 
and  amendments  thereto,  but  also  upon 
"other  information"  obtained  through 
research,  which  is  attached  to  the 
Initiation  Checklist  (See  Import 
Administration  CVD  Investigation 
Initiation  Checklist  (Initiation 
Checklist),  December  27,  2000,  and  the 
Industry  Support  Memorandum  from 
Melissa  G.  Skinner  to  Holly  A.  Kuga    . 
dated  December  27,  2000  {Industry 
Support  Memorandum)).  Based  on 
information  irom  these  sources,  the 
Department  determined,  piusuant  to 
section  702(c)(4)(D)  of  the  Act,  that 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A). 
Specifically,  the  Department  made  the 
following  determinations.  For  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom,  the  petitioners 
established  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petitions 
accoimt  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of  section 
702(c)(4)(A)(i)  are  met. 

On  December  19,  2000,  the  Ad  Hoc 
Utilities  Group  (the  Utilities  Group) 
(Arizona  Public  Service  Co.;  Carolina 
Power  &  Light  Co.;  Commonwealth 
Edison  Co.;  Consiuners  Energy; 
Dominion  Generation,  Duke  Energy 
Corp.;  DTE  Energy;  Entergy  Services, 
Inc.;  First  Energy  Nuclear  Operating  Co.; 
Nuclear  Management  Co.;  PSEG  Nuclear 
LLC;  Southern  Nuclear  Operating  Co.; 
Union  Electric  Company  (d/b/a 
AmerenUE);  and  Wolf  Creek  Nuclear 
Operating  Corp.)  filed  a  letter  asserting 
that  the  Utilities  Group  members  are 
domestic  producers  of  LEU  and  that  the 
petitioners  lack  industry  support, 
because  USEC  produces  less  than  25 
percent  of  domestic  LEU.  On  December 
20,  2000,  Eurodif/Cogema  and  Urenco 
filed  a  submission  claiming  that  the 
petitioners  did  not  have  standing  in 
order  to  file  the  petitions.  Both  the 
Utilities  Group  and  Eurodif/Cogema  and 
Urenco  argue  that  the  petitioners  are  in 
the  business  of  providing  a  service  (i.e., 
the  enrichment  of  uranium),  rather  than 
manufacturing  a  product,  and  the 
countervailing  duty  law  does  not  apply 
to  services.  In  addition,  they  argue  that 
the  vast  majority  of  the  petitioners' 
production  of  enriched  uranium  is 
performed  under  a  tolling  arrangement, 
whereby  the  utilities  provide  the 
petitioners  with  converted  uranium,  and 
retain  title  to  the  input  while  the 
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petitioners  enrich  it.  The  utilities  and 
foreign  respondents  argue  that  the 
utilities  are  the  producers  for  these 
transactions. 

During  consultations,  the ' 
governments  and  Delegation  expressed 
the  same  views  as  the  Utilities  Group 
and  Eurodif/Cogema  and  Urenco  with 
respect  to  USEC's  standing  to  file  these 
petitions. 

On  December  21,  2000,  the  petitioners 
submitted  a  letter  to  rebut  the  Utilities 
Group's  comments  on  industry  support. 
The  petitioners  argue  that  the  tolling 
regulation  has  no  relevance  in 
determining  who  is  a  U.S.  producer  or 
manufacturer  of  the  domestic  like 
product  for  standing  purposes.  In 
addition,  the  petitioners  argue  that  the 
Utilities  Group  provided  no  factual 
support  for  its  claim  that  its  members 
are  producers  of  LEU,  and  that  it  is  not 
an  interested  party. 

On  December  22,  2000,  the  petitioners 
submitted  additional  comments  with 
regard  to  the  above  comments  made  by 
the  Utilities  Group  and  Eurodif/Cogema 
and  Urenco. 

As  explained  in  The  Petitions  section 
above,  PACE  filed  a  letter  on  December 
26,  2000,  joining  the  petitions. 

On  December  26,  2000,  Eurodif/ 
Cogema  and  Urenco  submitted 
additional  comments  regarding  their 
December  20,  2000,  submission  on 
industry  support. 

Based  on  our  analysis  of  the 
comments  received  frt)m  the  Utilities 
Group,  Eurodif/Cogema  and  Urenco, 
and  the  petitioners,  the  Department 
determined  that  the  utilities  were  not 
part  of  the  domestic  industry  producing 
LEU.  See  Industry  Support 
Memorandum,  where  we  found  that  the 
utility  companies  do  not  engage  in  any 
manufacturing  type  of  activities  with 
respect  to  the  production  of  LEU. 

Because  the  Department  determined 
that  the  utilities  were  not  part  of  the 
domestic  industry,  the  Department 
received  no  opposition  from  the  LEU 
industry  to  the  petitions.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  petitions  accoimt  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the 
petitions.  Thus,  the  requirements  of 
section  702(c)(4)(A)(ii)  are  also  met. 

Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  702(b)(1) 
of  the  Act.  See  the  Initiation  Checklist. 

Injury  Test 

Because  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom 


are  "Subsidies  Agreement  Countries" 
within  the  meaning  of  section  701(b)  of 
the  Act,  section  701(a)(2)  applies  to 
these  investigations.  Accordingly,  the 
ITC  must  determine  whether  imports  of 
the  subject  merchandise  from  these 
countries  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files,  on  behalf  of  an  industry,  a 
petition  that:  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
ujider  section  701(a);  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

A.  France 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  France: 

1.  Purchase  of  Enriched  Uranium  at 
Prices  that  Constitute  "More  Than 
Adequate  Remuneration" 

2.  Partial  Exemption  from  Corporate 
Income  Taxes 

B.  Germany  ' 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Germany: 

1.  Enrichment  Technology  Research  and 
Development  Subsidies 

2.  Regional  and  City  Enrichment 
Construction  Subsidies 

3.  Forgiveness  of  Centrifuge  Enrichment 
Capacity  Subsidies 

4.  Federal  Subsidies 

C.  The  Netherlands 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
coimtervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  the  Netherlands: 

1.  Centrifuge  Enrichment  Technology 
Research  &■  Development 

2.  1981  Equity  Conversion 

3.  Subordinated  Shareholder  Loan 
provided  by  Ultra-Centrifuge 
Nederland  N.V. 

4.  1 998  Shareholder  Loan 

5.  Subsidized  Loan  Forgiveness 

6.  Wet  Investeringsrekening  Law  (WIR) 
Investment  Incentives 

7.  Regional  Investment  Premiums 


D.  The  United  Kingdom 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  the  United  Kingdom: 

1.  Forgiveness  of  Decommissioning  Debt 

2.  Extraordinary  Asset  Write  Downs 
Prior  to  Transfer  of  British  Nuclear 
Fuels  Ltd.  Eruichment  Facilities 
(BNFL) 

3.  1993  Debt  Forgiveness 

4.  Loan-Stock  Debt  Forgiveness 

5.  Nuclear  Industry  Finance  Act  Loans 
and  Loan  Guarantees  Under  the 
Atomic  Energy  and  Nuclear  Industry 
Finance  Acts 

6.  European  Investment  Banic  Loons 

7.  Subordinated  Shareholder  Loan 
Provided  to  Urenco  Ltd.  by  BNFL 

8.  Regional  Development  Grants  (RDGs) 
to  British  Nuclear  Fuels  Limited 
Enrichment  Ltd.  That  Are  Tied  to  the 
Capenhurst  Enrichment  Facility  and 
RDGs  to  BNFL  That  Are  Attributable 
to  Urenco  Ltd. 

9.  Centrifuge  Development  Grant  Tied  to 
Capenhurst  Facility 

10.  Fossil  Fuel  Levy 

11.  Financial  Assistance  Under  the 
Electricity  Act  of  1 989 

We  are  not  initiating  an  investigation 
of  the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  the  United  Kingdom. 

1.  Transfer  of  A3  Plant  From  BNFL  to 
Urenco  Ltd.  at  Less  Than  Adequate 
Remuneration 

Petitioners  allege  that  BNFL's  sale  of 
the  A3  plant  to  Urenco  Ltd.  in  1995  was 
conducted  at  a  price  that  was  less  than 
its  book  value,  and,  therefore  constitutes 
a  sale  of  a  good  by  a  government  entity 
for  less  than  adequate  remuneration.  In 
support  of  their  contention,  petitioners 
state  that  the  cash  price  paid  for  the  A3 
plant  (£29.3  million)  was  below  the 
plant's  true  book  value  which, 
according  to  their  estimations,  should 
have  been  valued  at  52.8  million. 

Section  771(5)(E)(iv)  of  the  Act  states 
that  the  adequacy  of  remuneration  shall 
be  determined  in  relation  to  the 
prevailing  market  conditions  which 
include  price,  quality,  availability, 
marketability,  and  other  conditions  of 
purchase  or  sale.  The  mere  fact  that  the 
A3  plant  was  allegedly  sold  at  a  price 
that  was  below  its  book  value  is  not 
enough  information  to  warrant  initiating 
an  investigation  of  a  less  than  adequate 
remuneration  allegation  without  any 
reference  to  prevailing  market 
conditions  for  the  good  in  question. 


1088 


Federal  Register / Vol.  66,  No.  4 /Friday,  January  5.  2001 /Notices 


Therefore,  we  are  not  initiating  on 
petitioners'  less  than  adequate 
remuneration  allegation  on  the  groimds 
that  petitioners  have  not  provided 
sufficient  information  to  warrant   ' 
initiating  an  investigation  of  this 
program. 

2.  Extraordinary  Write  Down  Taken  by 
BNFL  in  1993  Provided  a  Potential 
Benefit  to  Urenco  Ltd. 

hi  1993,  BNFL  transferred  its 
enrichment  production  at  the 
Capenhurst  facility  to  Urenco  Ltd.  in 
exchange  for  one-third  ownership  in 
Urenco  Ltd.  Petitioners  state  that  when 
BNFL  exchanged  the  Capenhurst  facility 
for  ownership  in  Urenco  Ltd.,  BNFL 
incurred  an  extraordinary  charge  of  £40 
million  to  cover  the  restructuring  of  the 
enrichment  operations.  Petitioners 
claim  that  because  of  the  non- 
transparency  of  Urenco's  restructuring, 
they  have  been  unable  to  determine  how 
to  attribute  the  entire  £40  milhon 
written  off  by  BNFL.  However, 
petitioners  contend  that  the  one-third 
interest  in  Urenco  Ltd.  that  BNFL 
gained  may  not  have  been  a  fair  market 
exchange  and  that  the  £40  million 
charge  taken  by  BNFL  may  have 
somehow  provided  subsidy  benefits  to 
Urenco  Ltd.  that. were  not  reflected  in 
the  terms  of  the  restructuring. 

The  only  evidence  that  petitioners 
have  provided  in  support  of  this 
allegation  is  a  press  article  stating  that 
BNFL  made  a  £40  million  charge  to 
cover  the  merger  of  its  Capenhiu*st 
uranium  enrichment  plant.  However, 
petitioners  provide  no  evidence  to 
indicate  that  this  chcu^e  should  have 
somehow  been  attributed  to  Urenco  Ltd. 
Furthermore,  petitioners  provide  no 
information  demonstrating  how  the  £40 
million  charge  allegedly  taken  by  BNFL 
resulted  in  BNFL  obtaining  its  one-third 
interest  in  Urenco  Ltd.  at  less  than 
adequate  remuneration.  As  noted  above, 
the  adequacy  of  remuneration  shall  be 
determined  in  relation  to  the  prevailing 
market  conditions  which  include  price, 
quality,  availability,  marketability,  and 
other  conditions  of  purchase  or  sale. 
Petitioners  have  not  addressed  any  of 
these  factors.  On  this  basis,  we  are  not 
initiating  an  investigation  of  petitioners' 
less  than  adequate  remuneration 
allegation.  However,  because  the  1993 
corporate  restructuring  of  the  Urenco 
Group  is  involved  in  several  allegations 
on  which  we  are  initiating 
investigations,  diuing  the  course  of  this 
investigation  we  will  request  additional 
information  from  respondents  regarding 
BNFL's  extraordinary  charge  of  £40 
million. 


Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  subsidization  of  individual 
and  cumulated  imports  of  the  subject 
merchandise.  Petitioners  contend  that 
the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
operating  profits,  net  sales  voliunes, 
profit-to-sales  ratios,  and  capacity 
utilization.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  (see 
Initiation  Checklist  at  Attachment  II  Re: 
Material  Injury). 

Initiation  of  Countervailing  Duty 
Investigations 

The  Department  has  examined  the 
countervailing  duty  petitions  on  low 
enriched  uranium  from  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom,  and  foimd  that  they 
comply  with  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(b)  of  the 
Act,  we  are  initiating  coimtervailing 
duty  investigations  to  determine 
whether  manufacturers,  producers,  or 
exporters  of  low  enriched  uraniiun  from 
these  countries  receive  subsidies.  See 
the  December  27,  2000,  memoranda  to 
the  file  (for  each  country)  regarding  the 
initiation  of  each  investigation  (public 
versions  on  file  in  the  Central  Records 
Unit  of  the  Department  of  Conomerce, 
Room  B-099). 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
702(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom, 
as  well  as  to  the  Delegation  of  the 
European  ConMnunity.  We  will  attempt 
to  provide  a  copy  of  ihe  public  version 
of  each  petition  to  each  exporter  named 
in  the  petition,  as  appropriate. 

rrC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  these 
initiations. 


Preliminary  Determination  by  the  TTC 

The  ITC  will  determine  by  January  22, 
2001,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injiu^d,  or  is 
threatened  with  material  injiuy,  by 
reason  of  imports  of  low  enriched 
lu-anium  from  France,  Germany,  the 
Netherlands,  and  the  United  kingdom. 
A  negative  ITC  determination  for  any 
coimtry  will  result  in  the  investigation 
being  terminated  with  respect  to  that 
country;  otherwise,  the  investigations 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  December  27,  2000. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

A  dministra  tion. 

[FR  Doc.  01-385  Filed  1-4-01;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Dockat  No.  00092-9279-01] 

RIN  0693-ZA41 

Announcing  a  Draft  Federal 
Information  Processing  Standard  for 
ttie  Keyed-Hash  Message 
Authentication  Code  (HMAC),  and 
Request  for  Comments 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  Conmients. 

SUMMARY:  This  notice  annoimces  a  draft 
Federal  Information  Processing 
Standard  (FIPS)  for  the  Keyed-Hash 
Message  Authentication  Code  (HMAC), 
forpublic  review  and  comment. 

Tnis  draft  FIPS  describes  a  keyed- 
hash  message  authentication  code 
(HMAC),  A  MECHANISM  FOR 
MESSAGE  AUTHENTICATION  USING 
CRYPTOGRAPHIC  HASH  FUNCTIONS. 
HMAC  can  be  used  vrith  any  FIPS- 
approved  cryptographic  hash  function, 
in  combination  with  a  shared  secrete 
key.  The  cryptographic  strength  of 
HMAC  depends  on  the  properties  of  the 
underlying  hash  function.  The  HMAC 
specification  in  this  draft  FIPS  is  a 
generalization  of  HMAC  as  specified  in 
Internet  RFC  2104,  HMAC,  Keyed- 
Hashing  for  Message  Authentication, 
and  ANSI  X9.71,  Keyed  Hash  Message 
Authentication  Code. 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  that  consideration  is  given  to 
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the  needs  and  views  of  the  public,  users, 
the  information  technology  industry, 
and  Federal,  State  and  local  goveroment 
organizations.  The  purpose  of  this 
notice  is  to  solicit  such  views. 
DATES:  Comments  must  be  received  on 
or  before  April  5,  2001. 
ADDRESSES:  Written  comments  may  be 
sent  to:  Chief,  Computer  Secmity 
Division,  Information  Technology 
Laboratory,  Attention:  Comments  on  the 
draft  FIPS  for  HMAC,  100  Bureau 
Drive — Stop  8930  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-8930. 

Electronic  comments  may  also  be  sent 
to:  "HMAC@nist.gov". 

This  draft  FIPS  is  available 
electronically  at:  http://wTvw.nist.gov/   • 
hmac/  o» http://csrc.nist.gov/ 
publications/drafts.html. 

Comments  received  in  response  to 
this  notice  will  be  published 
electronically  at  http://www.nist.gov/ 
hmac/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Barker,  Computer  Security 
Division,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899-8930,  telephone  (301)  975-2911, 
email:  elaine.barker@nist.gov. 
SUPPLEMENTARY  INFORMATION:  This  draft 
FIPS  for  The  Keyed-Hash  Message 
Authentication  Code  (HMAC)  specifies 
an  algorithm  for  applications  requiring 
message  authentication.  Message 
authentication  is  achieved  via  the 
construction  of  a  message 
authentication  code  (MAC).  MACs 
based  on  cryptographic  hash  functions 
are  known  as  HMACs. 

The  purpose  of  a  MAC  is  to 
authenticate  both  the  source  of  a 
message  and  its  integrity  without  the 
use  of  any  additional  mechanisms. 
HMACs  have  two  functionally  distinct 
parameters,  message  input  and  a  secret 
key  known  only  to  the  message 
originator  and  intended  receiver(s). 
Additional  applications  of  keyed  hash 
functions  include  their  use  in  challege- 
response  identification  protocols  for 
computing  responses,  which  are  a 
function  of  boUi  a  secret  key  and  a 
challenge  message. 

An  HMAC  function  is  used  by  the 
originator  to  produce  a  value  (the  MAC) 
that  is  formed  by  condensing  the  secret 
key  and  the  message  input.  The  MAC  is 
typically  sent  to  the  message  receiver 
along  with  the  message.  The  receiver 
computes  the  MAC  on  the  received 
message  using  the  same  key  and  HMAC 
function  as  was  used  by  the  originator, 
and  compares  the  result  computed  with 
the  received  MAC.  If  the  two  values 
match,  the  message  has  been  correctly 
received,  and  the  receiver  is  assured 


that  the  message  originator  is  a  member 
of  the  community  of  users  that  share  the 

key. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  section 
5131  of  the  Information  Technology 
Management  Reform  Act  of  1996  and  the 
Computer  Security  Act  of  1987,  Public  Law 
100-2235. 

E.O.  12866:  This  notice  has  been 
determined  to  be  non-significant  for  the 
purposes  of  E.  O.  12866. 

Dated:  January  2,  2001. 
Karen  H.  Brown, 

Deputy  Director.  NIST. 

[FR  Doc.  01-381  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
P.D.  1228000] 

Availability  of  a  Final  Environmental 
impact  Statement  for  the  Tacoma 
Water  Department  Habitat 
Conservation  Plan,  King  County,  WA 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service 
(FWS),  Interior.  ' 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  Final  Enviroimiental 
Impact  Statement  (FEIS)  for  public 
review.  The  FEIS  addresises  the 
proposed  issuance  of  Incidental  Take 
Permits  (permits)  to  the  City  of  Tacoma, 
WA,  Department  of  Public  Utilities, 
Water  Division  (Tacoma  Water).  The 
proposed  permits  relate  to  water 
withdrawal,  forest  management,  and 
timber  harvest  on  City  of  Tacoma  lands 
in  King  County,  WA.  Tacoma  Water 
submitted  applications  on  December  23, 
1999,  to  the  FWS  and  the  NMFS 
(together,  the  Services)  for  permits 
pursuant  to  the  Endangered  Species  Act 
(the  Act).  The  proposed  permits  would 
authorize  take  of  the  following 
endangered  or  threatened  species 
incidental  to  otherwise  lawful 
management  activities:  gray  wolf  (Canis 
lupis),  bald  eagle  (Haliaeetus 
leucocephalus),  marbled  murrelet 
(Brachyrampbus  marmoratus 
marmomtus),  northern  spotted  owl 


(Stiix  occidentcdis  caurina),  grizzly  bear 
(Ursus  arctos),  Canada  lynx  (Lynx 
canadensis),  Puget  Sound  chinook 
salmon  (Oncorbyncbus  tsbawytscha), 
and  bull  trout  (Salvelinus  confluentus], 
Tacoma  Water  is  also  seeking  coverage 
for  24  ciurently  unlisted  species  under 
specific  provisions  of  the  permits, 
should  these  species  be  listed  in  the 
futiu«.  The  duration  of  the  proposed 
permits  is  50  years.  This  notice  is 
provided  pursuant  to  the  ESA,  and 
National  Enviroimiental  Policy  Act 
(NEPA)  regulations. 
DATES:  We  will  issue  a  Recorji  of 
Decision  and  make  a  final  permit 
decision  no  sooner  than  30  days  after 
publication  of  this  notice. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  addresses  of  locations 
where  you  may  review  copies  of  the 
documents. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tim  Romanski,  Project  Biologist.  FWS, 
510  Desmond  Drive.  S.E.,  Suite  102, 
Lacey.  Washington,  98503-1273,  (360) 
753-5823;  or  Mike  Grady.  Project 
Biologist,  NMFS,  7600  Sand  Point  Way 
NE,  Bldg.  1,  Seattle,  Washington, 
98115-0070,  (206)  526-4645. 
SUPPL£MENTARY  INFORMATION: 

Availability  of  Documents 

Copies  of  the  Statement,  and  all 
:  associated  docimients  are  available  for 
review  at  the  following  libraries: 

The  Olympia  Timberland  Library, 
Reference  Desk,  313  8th  Avenue  SE, 
Olympia,  WA,  (360)352-0595 

Tacoma  Main  Public  Library,  1102 
Tacoma  Avenue  South,  Tacoma,  WA, 
(253)591-5666 

Enumclaw  City  Library,  1700  Ist 
Street,  Enumclaw,  WA,  (360)825-2938; 
Auburn  Public  Library,  808  9th  Street 
SE,  Auburn,  WA,  (253)931-3918 

The  Seattle  Public  Library, 
Government  Publications  Desk,  1000 
4th  Avenue,  Seattle,  WA,  (206)386- 
4636. 

The  documents  are  also  available 
electronically  on  the  World  Wide  Web 
at  http://wvvrw.rl.fws.gov/.  Requests  for 
documents  or  CD  ROMs  should  be  made 
by  calling  the  FWS  at  (360)534-9330. 

Section  9  of  the  Act  and  Federal 
regulations  prohibit  the  "taking"  of  a 
species  listed  as  endangered  or 
threatened.  The  term  take  is  defined 
under  the  Act  to  mean  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
captxu«,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  Harm  is 
defined  by  the  FWS  to  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns. 
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including  breeding,  feeding,  and 
sheltering  (50  CFR  17.3).  The  NMFS 
definition  of  hann  includes  significant 
habitat  modification  or  degradation 
where  it  actually  kills  or  injures  fish  or 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  spawning,  rearing,  feeding, 
and  sheltering  (64  FR  60727,  November 
8,  1999). 

The  Services  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to.  and  not  for 
the  purpose  of,  otherwise  lawful 
activities.  FWS  regulations  governing 
permits  for«ndangered  species  are 
found  at  50  CFR  17.22;  and,  regulations 
governing  permits  for  threatened  species 
are  found  at  50  CFR  17.32.  NMFS 
regulations  governing  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  222.307. 

Background 

Tacoma  Water  owns  land  and 
conducts  management  activities  in  the 
Green  River  Watershed  in  King  Coimty, 
WA.  Management  activities  include  the 
following:  (1)  operation  of  a  water 
diversion  dam  and  associated  facilities 
(Headworks)  on  the  Green  River;  (2) 
forest  management  on  approximately 
14,888  acres  (approximately  6025 
hectares)of  land  upstream  of  the 
Headworks  diversion  dam  on  both  sides 
of  the  river;  and  (3)  well  field  operations 
(North  Fork  WeU  Field)  located 
approximately  5  miles  (8  kilometers) 
upstream  of  the  Headworks.  Tacoma 
Water  operates  cmd  manages  the 
Headworks.  watershed  lands,  and  the 
North  Fork  Well  Field  as  the  principal 
source  of  municipal  and  industrial 
water  for  the  City  of  Tacoma  and 
portions  of  Pierce  and  King  Coimties. 
Howard  Hanson  Dam  (Dam)  and 
Howard  Hanson  Reservoir  (Reservoir), 
owned  and  operated  by  the  Army  Corps 
of  Engineers  (Corps),  are  also  located  on 
the  Green  River,  upstream,  of  the 
Headworks.  City  lands  in  the  watershed 
are  adjacent  to  the  Dam  and  Reservoir. 

Current  trends  in  planned  population 
growth  within  the  Puget  Soimd  region 
create  a  need  for  Tacoma  Water  to 
explore  possibilities  for  increasing  its 
water  supply  capabilities.  To  meet 
forecasted  demands,  Tacoma  has 
developed  two  separate  but  related 
plans.  The  first  of  these,  the  Second 
Supply  Project,  involves  improvements 
at  the  Headworks  and  the  construction 
of  a  33.5-mile  (53.9  Kilometers)  long 
pipeline  from  the  Headworks  to  the  City 
of  Tacoma.  Upstream  fish  passage 
around  Tacoma's  Headworks  and  the 
Dam  would  be  provided  by  the  Qty  of 
Tacoma  as  partial  mitigation  for  the 
Second  Supply  Project.  This  project  is 


the  subject  of  a  State  Environmental 
Policy  Act  review  in  a  document 
entitled  "Final  Supplemental 
Environmental  Impact  Statement  for  the 
Second  Supply  Project,  October  18, 
1994,"  prepared  by  Tacoma  Water.  The 
second  related  plan  was  developed  in 
conjunction  with  the  Corps  (and  in 
cooperation  with  the  Services,  the 
Washington  Department  of  Fish  and 
Wildlife,  Washington  Department  of 
Ecology,  and  the  Muckleshoot  Indian 
Tribe),  to  increase  the  volume  of  water 
stored  behind  the  Dam  during  non-flood 
control  periods  (late  spring,  summer, 
and  early  fall).  Known  as  the  Additional 
Water  Storage  Project,  this  plan 
incorporates  restoration  and  mitigation 
measures  (including  downstream  fish 
passage)  to  alleviate  the  historical 
barrier  to  migrating  salmon  created  by 
the  Dam.  The  size  of  the  Dam  will  not 
change  as  a  result  of  the  Additional 
Water  Storage  Project.  This  Additional 
Water  Storage  Project  is  the  subject  of  a 
NEPA  review  in  a  docimient  entitled 
"Additional  Water  Storage  Project.  Final 
Feasibility  Study  Report  and  EIS. 
Howard  Hanson  Dam,  Green  River, 
Washington,  August,  1998,"  prepared 
by  the  Seattle  District  of  the  Corps. 

Tacoma  Water's  activities  associated 
with  the  Second  Supply  Project,  the 
Additional  Water  Storage  Project,  and 
other  management  activities  on  the 
Qty's  watershed  lands  have  the 
potential  to  impact  species  subject  to 
protection  imder  the  Act.  Section  10  of 
the  Act  contains  provisions  for  the 
issuance  of  Incidental  Take  Permits  to 
non-Federal  landowners  for  the  take  of 
endangered  cmd  threatened  species, 
provided  the  take  is  incidental  to 
otherwise  lawfiil  activities,  and  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  the  species  in 
the  wild.  In  addition,  the  applicant  must 
prepare  and  submit  to  the  Services  for 
approval  an  Habitat  Conservation 
Plan(HCP)  containing  a  program  for 
minimizing  and  mitigating,  to  the 
maximiun  extent  practicable,  all  take 
associated  with  the  proposed  activities. 
The  applicant  must  also  ensure  that 
adequate  funding  for  the  Plan  will  be 
provided. 

Tacoma  Water  has  developed  an  HCP 
with  technical  assistance  from  the 
Services,  to  obtain  permits  for  their 
activities  in  the  Green  River  Watershed. 
Activities  proposed  for  coverage  imder 
the  permits  include  the  following. 

(1)  Water  withdrawal  at  the 
Headworks  for  Municipal  and  Industrial 
Water  Supply.  This  withdrawal  would 
reduce  flows,  have  concomitant  habitat 
effects  downstream,  include  the  bypass 
of  fish  at  the  Headworks  intake,  and 
inimdate  the  small  impoundment  area. 


(2)  Water  withdrawal  fit)m  the  North 
Fork  Well  Field  for  Municipal  and 
Industrial  Water  Supply,  which  would 
potentially  reduce  flows  in  the  North 
Fork  Green  River  above  the  Reservoir. 

(3)  Construction  of  Headworks 
improvements  (anticipated  to  occur 
during  a  2-  year  period). 

Sucn  construction  would  cause: 

(a)  bypassing  of  fish  at  the  Headworks 
intake  during  construction; 

(b)  raising  the  existing  diversion  dam 
by  approximately  6.5  ft  (approximately 
2  meters)  which  would  extend  the 
inundation  pool  to  about  2,570  ft 
(approximately  783  meters)  upstream  of 
the  Headworks  diversion; 

(c)  realigning  and  enlarging  the 
existing  intake  and  adding  upgraded 
fish  screens  and  bypass  facilities  for 
downstream  passage;  "'^ 

(d)  reshaping  the  Green  River  channel 
downstream  of  the  existing  diversion  to 
accommodate  the  installation  of  an 
efficient  trap-and-haul  facility  for 
upstream  fish  passage; 

(e)  installing  a  new  trap-and-haul 
facility  for  upstream  fish  passage;  and. 

(f)  installation,  monitoring,  and 
maintenance  of  the  instream  structures 
in  the  impoundment  for  the  Headworks 
dam  raise  fisheries  mitigation. 

(4)  Operating  a  downstream  fish 
bypass  facility  at  the  Headworks. 

(5)  Tacoma  watershed  forest 
management  activities,  consisting  of: 

(a)  watershed  patrol  and  inspection; 

(b)  forest  road  construction, 
maintenance,  and  use; 

(c)  forest  road  culvert  removal, 
replacement,  and  maintenance; 

(d)  timber  harvest  and  hauling;  and, 

(e)  silvicult\u-al  activities  (e.g., 
planting,  thinning,  and  inventorying 
trees). 

(6)  Monitoring  of  downstream  fish 
passage  through  a  proposed  fish  passage 
facility  at  the  Dam,  associated  with  the 
Additional  Water  Supply  Project. 

(7)  Monitoring  and  maintenance  of 
Additional  Water  Supply  Project  fish 
habitat  restoration  projects  and 
Additional  Water  Supply  Project  fish 
and  wildlife  habitat  mitigation  projects. 

(8)  Potential  restoration  of 
anadromous  fish  above  the  Dam  by 
trapping  and  hauling  adults  rettiming  to 
the  Headworks,  and  possible  planting  of 
hatchery  juveniles  if  found  to  be 
beneficial  to  restoration. 

The  Services  formally  initiated  an 
environmental  review  of  the  project 
through  a  Federal  Register  notice  on 
August  21.  1998  (63  FR  44918).  This 
notice  also  announced  a  30-day  public 
scoping  period  during  which  other 
agencies,  tribes,  and  the  public  were 
invited  to  provide  comments  and 
suggestions  regarding  issues  and 
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alternatives  to  be  considered.  A  second 
Federal  Register  notice  was  published 
following  the  scoping  period  on  January 
20, 1999  (64  FR  3066),  announcing  the 
decision  to  prepare  an  Environmental 
Impact  Statement.  A  Draft 
Environmental  Impact  Statement  (DEIS) 
was  subsequently  produced  and  made 
available  for  a  60-day  public  conunent 
period  on  January  14,  2000  (65  FR 
2390).  The  comment  period  was 
extended  for  17  days  to  March  14,  2000 
(65  FR  13947),  in  direct  response  to 
requests  from  the  public.  This  resulted 
in  a  total  comment  period  of  77  days. 
Comments  received  on  the  DEIS  and 
responses  to  those  comments  are 
included  in  the  FEIS. 

The  analyses  in  the  FEIS  are  done  in 
two  parts;  one  covering  the  alternatives 
for  water  withdrawal  activities,  and  the 
other  covering  alternatives  for  land 
management  activities  in  the  upper 
watershed.  Three  water  withdrawal 
alternatives  are  analyzed  in  detail, 
including:  (1)  the  no  action  alternative; 

(2)  the  proposed  HCP  alternative;  and, 

(3)  an  alternative  involving  the 
construction  of  a  new  water  withdrawal 
facility  approximately  30  miles 
dov«mstream  of  the  existing  Tacoma 
Headworks.  Four  additional  water 
withdrawal  options  were  identified 
during  scoping,  but  they  are  not 
analyzed  in  detail  as  alternatives  to  the 
proposed  action  because  they  would  not 
accomplish  Tacoma's  objective  of 
meeting  current  and  futiu«  water 
demands,  and/or  because  highly 
speculative  information  would  be 
required  to  adequately  analyze  impacts. 

"Three  cdtematives  are  analyzed  for 
Tacoma  Water's  watershed 
management,  including:  (1)  the  no 
action  alternative;  (2)  the  proposed  HCP 
alternative;  and,  (3)  a  no  commercial 
timber  harvest  alternative.  A  fourth 
watershed  management  option  was 
identified  diuing  public  scoping,  but  it 
was  not  analyzed  in  detail  as  an 
alternative  to  the  proposed  action 
because  it  would  not  accomplish 
Tacoma's  objective  of  managing  its 
watershed  lands  to  protect  water 
quality.  Lastly,  a  fifth  alternative  was 
identified  during  public  review  of  the 
DEIS,  involving  the  state  Forests  and 
Fish  Report.  However,  this  was  not  fully 
analyzed  because  the  No  Action  and 
proposed  conservation  measures 
surpassed  this  report,  due  to  agreements 
Tacoma  Water  has  with  other 
stakeholders. 

All  water  withdrawal  and  watershed 
land  management  alternatives  (except 
the  no  action  alternatives)  would 
provide  incidental  take  coverage  for  the 
same  32  fish  and  wildlife  species.  These 
include  the  following  listed  species: 


gray  wolf,  bald  eagle,  marbled  murrelet, 
northern  spotted  owl,  grizzly  bear, 
Canada  lynx,  Puget  Soimd  chinook 
salmon,  and  the  bull  trout.  Coverage  is 
also  being  requested  for  24  ciuxently 
unlisted  species  (including  anadromous 
and  resident  fish)  under  specific 
provisions  of  the  permits,  should  these 
species  be  listed  in  the  futiu'e.  The 
duration  of  the  proposed  permits  and 
Plan  is  50  years. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  Uie  Act,  and  NEPA 
regulations.  The  Services  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  Act  and 
the  NEPA.  If  it  is  determined  that  the 
requirements  are  met,  permits  will  be 
issued  for  the  incidental  take  of  all 
covered  species. 

Dated;  December  28,  2000. 
Daniel  Diggs, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service,  Region  1,  Portland,  Oregon. 

Dated:  January  2,  2001. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-374  Filed  1-4-01;  8:45  am] 
BILUNO  CODE:  3510-22  -S,  4310-55  -S 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  010201C] 

Nortli  Pacific  Fisi>ery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  emergency  meetings 
of  the  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
Advisory  Panel. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coiuicil  and  its  Advisory 
Panel  will  meet  in  Seattle  in  early 
January  to  consult  with  NMFS  on  Steller 
sea  lion  protective  measures  for  2001 
and  2001. 

DATES:  The  meeting  of  the  Advisory 
Panel  will  be  held  on  January  11.  2001. 
The  Council  meeting  will  be  held 
January  12-13.  2001. 
ADDRESSES:  The  meetings  urill  be  held  at 
the  Doubletree  Hotel,  Seattle  Airport, 
18740  Pacific  Highway  South,  Seattle, 
WA. 


Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Council  staff,  telephone:  907-271-2809. 

SUPPLEMENTARY  INFORMATION:  All 
meetings  will  be  held  at  the  Hotel.  The 
Advisory  Panel  will  meet  on  Thiusday, 
January  11,  beginning  at  8:00  a.m., 
concluding  by  6:00  p.m.  The  Council 
will  begin  at  8:00  a.m.  on  Friday. 
January  12,  and  may  continue  into 
Satiuday,  January  13th,  if  necessary. 
Topics  for  both  meetings  include: 

1.  Consult  with  NMFS  on  emergency 
rule  proposed  for  January  20-July  20, 
2001. 

2.  NMFS  proposed  regulations  for  July 
21-December  31,  2001;  recommend 
changes  as  appropriate. 

3.  Establish  a  schedule  for 
development  of  protective  measures  for 
2002. 

4.  Develop  schedule  and  proposal  for 
utilizing  expertise  of  the  National 
Academy  of  Sciences  to  conduct  an 
independent  scientific  review  of  the 
November  30,  2000  biological  opinion 
and  it's  underlying  hypothesis  and 
reasonable  and  prudent  alternatives. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accoiiiniodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  January  2,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-375  Filed  1-4-01;  8:45  am] 

BILUNG  CODE:  3510-22  -S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Fair  Market  Value  Analysis  for  a  Filler 
Optic  Cable  Permit  in  National  Marine 
Sanctuaries 

AGENCY:  Office  of  National  Marine 
Sanctuaries  (ONMS),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
NOAA  is  requesting  comments  on  the 
report  "Fair  Market  Value  Analysis  for 
a  Fiber  Optic  Cable  Permit  in  National 
Marine  Sanctuaries"  and  two  peer 
reviews  of  this  report.  The  report  and 
peer  reviews  are  available  for  download 
at  http://www.sanctuaries.nos.noaa.gov/ 
news/aewsbboard/newsbboard.html  or 
by  requesting  an  electronic  or  hard 
copy.  Requests  can  be  made  by  sending 
an  email  to  submarine.cables@noaa.gov 
(subject  line  "Request  for  Fair  Market 
Value  Analysis")  or  by  calling  Matt 
Brookhart  at  (301)  713-3125  xl40. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  18,  2001. 

AOONESSES:  Address  all  comments 
regarding  this  notice  to  Matt  Brookhart. 
Conservation  Policy  and  Planning 
Branch,  Office  of  National  Marine 
Sanctuaries,  1305  East- West  Highway, 
11th  Floor,  Silver  Spring,  MD  20910. 
Attention:  Fair  Market  Value  Analysis. 
Comments  may  also  be  submitted  by 
email  to:  submarine.cables@noaa.gov, 
subject  line  "Fair  Market  Value 
Analysis." 

F0«  FURTHER  INFORMATION  CONTACT: 

Helen  Golde,  (301)  713-3125  xl52. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  National  Marine  Sanctuaries  has 
issued  several  special-use  permits  to 
companies  seeking  to  instil  fiber  optic 
cables  in  National  Marine  Sanctuaries. 
The  Sanctuary  statute  allows  ONMS  to 
permit  the  presence  of  cables  on  the 
sanctuaries'  seafloor  should  it  decide  to 
do  so.  If  an  application  is  approved, 
ONMS  may  collect  certain 
administrative  and  monitoring  fees.  In 
addition,  ONMS  is  entitled  to  receive 
fair  market  value  for  the  permitted  use 
of  sjmctuary  resources. 

The  report  "Fair  Market  Value 
Analysis  for  a  Fiber  Optic  Cable  Permit 
in  National  Marine  Sanctuaries" 
presents  an  assessment  of  fair  market 
value  for  the  use  of  National  Marine 
Sanctuary  resources  for  a  fiber  optic 
cable.  Proper  stewardship  of  sanctuary 
resources  and  open  and  equitable 


relations  with  telecommunication 
industry  interests  require  a  clear  and 
consistent  policy  in  this  matter.  The 
content  of  this  report  is  based  on  dozens 
of  industry  and  government  sources  and 
draws  on  the  collaboration  and  review 
of  numerous  experts  in  the  business, 
legal  and  technical  arenas. 

Once  finalized,  the  fee  structure 
proposed  in  this  report  will  be  used  to 
assess  fees  (as  stated  in  their  respective 
special  use  permits)  for  cables  already 
installed  in  the  Olympic  Coast  and 
Stellwagen  Bank  National  Marine 
Sanctuaries.  In  addition,  this  structtire 
will  provide  the  basis  for  future  fair 
market  value  assessment  of  submarine 
cable  permit  applications  in  National 
Marine  Sanctuaries.  Comments  on  the 
report  and  peer  reviews  should  focus  on 
the  methodology  employed  and  the 
conclusions  that  it  reached. 

Dated:  December  29,  2000. 
loim  Oliver, 

Chief  Financial  Officer,  National  Ocean 

Service. 

IFR  Doc.  01-387  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

United  Stales  Patent  and  Trademark 
Office 

[Docket  No.  991027289-0263-02] 

RIN0651-AB09 

UtiMly  Examination  GutdeNnes 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  United  SUtes  Patent  and 
Trademark  Office  (USPTO)  is 
publishing  a  revised  version  of 
guidelines  to  be  used  by  Office 
personnel  in  their  review  of  patent 
applications  for  compliance  with  the 
"utility"  requirement  of  35  U.S.C.  101. 
This  revision  supersedes  the  Revised 
Interim  Utility  Examination  Guidelines 
that  were  published  at  64  FR  71440, 
Dec.  21,  1999;  1231  O.G.  136  (2000);  and 
correction  at  65  FR  3425,  Jan.  21,  2000; 
12310.0.67(2000). 

DATES:  The  Guidelines  are  effective  as  of 
January  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Nagumo  by  telephone  at  (703) 
305-8666,  by  facsimile  at  (703)  305- 
9373,  by  electronic  mail  at 
"mark.nagumo@uspto.gov,"  or  by  mail 
marked  to  his  attention  addressed  to  the 
Office  of  the  Solicitor,  Box  8. 
Washington,  DC  20231;  or  Lhida 
Therkom  by  telephone  at  (703)  305- 
9323,  by  facsimile  at  (703)  305-8825.  by 


electronic  mail  at 

"linda.therkorn@uspto.gov,"  or  by  mail 
marked  to  her  attention  addressed  to 
Box  Comments,  Commissioner  for 
Patents,  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  As  of  the 
publication  date  of  this  notice,  these 
Guidelines  will  be  used  by  USPTO 
personnel  in  their  review  of  patent 
applications  for  compliance  with  the 
"utility"  requirement  of  35  U.S.C.  101. 
Because  these  Guidelines  only  govern 
internal  practices,  they  are  exempt  fix>m 
notice  and  comment  rulemaking  under 
5  U.S.C.  553(b)(A). 

I.  Discussion  of  Public  Comments 

The  Revised  Interim  Utility 
Examination  Guidelines  published  at  64 
FR  71440,  Dec.  21, 1999;  1231  O.G.  136, 
Feb.  29,  2000,  with  a  correction  at  65  FR 
3425,  Jan.  21,  2000;  1231  O.G.  67,  Feb. 
15,  2000,  requested  comments  fi-om  the 
public.  Comments  were  received  from 
35  individuals  and  17  organizations. 
The  written  comments  have  been 
carefully  considered. 

Orerview  of  Comments 

The  majority  of  conunents  generally 
approved  of  the  guidelines  and  several 
expressly  stated  support  for  the  three 
utility  criteria  (specific,  substantial,  and 
credible)  set  forth  in  the  Guidelines.  A 
few  comments  addressed  particular 
concerns  with  respect  to  the  coordinate 
examiner  training  materials  that  are 
available  for  public  inspection  at  the 
USPTO  website,  Hww.uspto.gov.  The 
comments  on  the  training  materials  will 
be  taken  under  advisement  in  the 
revision  of  the  training  materials. 
Consequently,  those  comments  are  not 
specifically  addressed  below  because 
they  do  not  impact  the  content  of  the 
Guidelines.  Comments  received  in 
response  to  the  request  for  comments  on 
the  "Revised  Interim  Guidelines  for 
Examination  of  Patent  Applications 
Under  the  35  U.S.C.  112,  ^1  'Written 
Description'  Requirement,"  64  FR 
71427,  Dec.  21, 1999;  1231  O.G.  123. 
Feb.  29,  2000,  which  raised  issues 
pertinent  to  the  utility  requirement  are 
also  addressed  below. 

Responses  to  Specific  Comments 

(1)  Comment:  Several  comments  state 
that  while  inventions  are  patentable, 
discoveries  are  not  patentable. 
According  to  the  comments,  genes  are 
discoveries  rather  than  inventions. 
These  comments  urge  the  USPTO  not  to 
issue  patents  for  genes  on  the  ground 
that  genes  are  not  inventions.  Response: 
The  suggestion  is  not  adopted.  An 
inventor  can  patent  a  discovery  when 
the  patent  application  satisfies  the 
statutory  requirements.  The  U.S. 
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Constitution  uses  the  word 
"discoveries"  where  it  authorizes 
Congress  to  promote  progress  made  by 
inventors.  The  pertinent  part  of  the 
Constitution  is  Article  1,  section  8, 
clause  8,  which  reads:  "The  Congress 
shall  have  power  *  *   *  To  promote  the 
Progress  of  Science  and  useful  Arts,  by 
securing  for  limited  Times  to  Authors 
and  Inventors  the  exclusive  Right  to 
their  respective  Writings  and 

.Discoveries." 

1 1   When  Congress  enacted  the  patent 
Statutes,  it  specifically  authorized 
issuing  a  patent  to  a  person  who 
"invents  or  discovers"  a  new  and  useful 
composition  of  matter,  among  other 
things.  The  pertinent  statute  is  35  U.S.C. 
101,  which  reads:  "Whoever  invents  or 
discovers  any  new  and  useful  process, 
machine,  manufacture,  or  composition 
of  matter,  or  any  new  and  useful 
improvement  thereof,  may  obtain  a 
patent  therefor,  subject  to  the  conditions 
and  requirements  of  this  title."  Thus,  an 
inventor's  discovery  of  a  gene  can  be  the 
basis  for  a  patent  on  the  genetic 
composition  isolated  from  its  natural 
state  and  processed  through  purifying 
steps  that  separate  the  gene  from  other 
molecules  naturally  associated  with  it. 
If  a  patent  application  discloses  only 
nucleic  acid  molecular  structure  for  a 
newly  discovered  gene,  and  no  utility 
for  the  claimed  isolated  gene,  the 
claimed  invention  is  not  patentable.  But 
when  the  inventor  also  discloses  how  to 
use  the  purified  gene  isolated  from  its 
natural  state,  the  application  satisfies 
the  "utility"  requirement.  That  is,  where 
the  application  discloses  a  specific, 
substantial,  and  credible  utility  for  the 
claimed  isolated  and  purified  gene,  the 
isolated  and  purified  gene  composition 
may  be  patentable. 

(2)  Comment:  Several  comments  state 
that  a  gene  is  not  a  new  composition  of 
matter  because  it  exists  in  nature,  and/ 
or  that  an  inventor  who  isolates  a  gene 
does  not  actually  invent  or  discover  a 
patentable  composition  because  the 
gene  exists  in  nature.  These  comments 
urge  the  USPTO  not  to  issue  patents  for 
genes  on  the  groimd  that  genes  are 
products  of  nature.  Others  state  that 
naturally  occurring  DNAs  are  part  of  our 
heritage  and  are  not  inventions.  Another 
conmient  expressed  concern  that  a 
person  whose  body  includes  a  patented 
gene  could  be  guilty  of  patent 
infringement.  Response:  The  comments 
are  not  adopted.  A  patent  claim  directed 
to  an  isolated  and  purified  DNA 
molecule  could  cover,  e.g.,  a  gene 
excised  from  a  natural  chromosome  or 
a  synthesized  DNA  molecule.  An 
isolated  and  purified  DNA  molecule 
that  has  the  same  sequence  as  a 
naturally  occurring  gene  is  eligible  for  a 


patent  because  (1)  an  excised  gene  is 
eligible  for  a  patent  as  a  composition  of 
matter  or  as  an  article  of  manufactiu^ 
because  that  DNA  molecule  does  not 
occur  in  that  isolated  form  in  nature,  or 
(2)  synthetic  DNA  preparations  are 
eligible  for  patents  because  their 
purified  state  is  different  from  the 
natiu^ly  occurring  compoimd. 

Patenting  compositions  or  compounds 
isolated  from  nature  follows  well- 
established  principles,  and  is  not  a  new 
practice.  For  example,  Louis  Pasteur 
received  U.S.  Patent  141,072  in  1873, 
claiming  "[yjeast,  bee  from  organic 
germs  of  disease,  as  an  article  of 
manufacture."  Another  example  is  an 
early  patent  for  adrenaline.  In  a  decision 
finding  the  patent  valid,  the  court 
explained  that  compounds  isolated  from 
natiire  are  patentable:  "even  if  it  were 
merely  an  extracted  product  without 
change,  there  is  no  rule  that  such 
products  are  not  patentable.  Takamine 
was  the  first  to  miake  it  [adrenaline] 
available  for  any  use  by  removing  it 
boiQ  the  other  gland-tissue  in  which  it 
was  found,  and,  while  it  is  of  course 
possible  logically  to  call  this  a 
purification  of  the  principle,  it  became 
for  every  practical  purpose  a  new  thing 
commercially  and  therapeutically.  That 
was  a  good  ground  for  a  patent."  Parke- 
Davis  6-  Co.  V.  H.  K.  Mulford  Co.,  189 
F.  95, 103  (S.D.N. Y.  1911)  (J.  Learned      . 
Hand). 

In  a  more  recent  case  dealing  with  the 
prostaglandins  PGE2  and  PGE3, 
extracted  from  human  or  animal 
prostate  glands,  a  patent  examiner  had 
rejected  the  claims,  reasoning  that 
"inasmuch  as  the  'claimed  compounds 
are  naturally  occurring'  *  *   *  they 
therefore  'are  not  'new'  within  the 
connotation  of  the  patent  statute.' "  In  re 
Bergstrom.  427  F.2d  1394,  1397,  166 
USPQ  256,  259  (CCPA  1970).  The  Court 
reversed  the  Patent  Office  and  explained 
the  error:  "what  appellants  claim — pure 
PGE2  and  PGE3 — is  not  'naturally 
occurring.'  Those  compouifUs,  as  far  as 
the  record  establishes,  do  not  exist  in 
nature  in  pure  form,  and  appellants 
have  neither  merely  discovered,  nor 
claimed  sufficiently  broadly  to 
encompass,  what  has  previously  existed 
in  fact  in  nature's  storehouse,  albeit 
unknown,  or  what  has  previously  been 
known  to  exist."  Id.  at  1401,  166  USPQ 
at  261-62.  Like  other  chemical 
compounds,  DNA  molecules  are  eligible 
for  patents  when  isolated  &t)m  their 
natural  state  and  purified  or  when 
synthesized  in  a  laboratory  from 
chemical  starting  materials. 

A  patent  on  a  gene  covers  the  isolated 
and  purified  gene  but  does  not  cover  the 
gene  as  it  occurs  in  nature.  Thus,  the 
concern  that  a  person  whose  body 


"includes"  a  patented  gene  could 
infringe  the  patent  is  misfounded.  The 
body  does  not  contain  the  patented, 
isolated  and  purified  gene  because 
genes  in  the  body  are  not  in  the 
patented,  isolated  and  purified  form. 
When  the  patent  issued  for  purified 
adrenaline  about  one  hundred  years  ago, 
people  did  not  infringe  the  patent 
merely  because  their  bodies  naturally 
included  unpurified  adrenaline. 

(3)  Comment:  Several  comments 
suggested  that  the  USPTO  should  seek 
guidance  bom  Congress  as  to  whether 
naturally  occurring  genetic  sequences 
are  patentable  subject  matter.  Response: 
The  suggestion  is  not  adopted.  Congress 
adopted  the  current  statute  defining 
patentable  subject  matter  (35  U.S.C.  101) 
in  1952.  The  legislative  history  indicates 
that  Congress  intended  "anything  under 
the  Sim  that  is  made  by  man"  to  be 
eligible  for  patenting.  S.  Rep.  No.  1979, 
82d  Cong.,  2d  Sess.,  5  (1952);  H.R.  Rep. 
No.  1923,  82d  Cong.,  2d  Sess.,  6  (1952). 
The  Supreme  Court  interprets  the 
statute  to  cover  a  "nonnatiually 
occurring  manufacture  or  composition 
of  matter — a  product  of  human 
ingenuity."  Diamond  v.  Chakrabarty, 
447  U.S.  303,  309,  206  USPQ  193, 197 
(1980).  Thus,  the  intent  of  Congress 
with  regard  to  patent  eligibility  for 
chemical  compoimds  has  already  been 
determined:  DNA  compounds  having 
naturally  occurring  sequences  are 
eligible  for  patenting  when  isolated 
from  their  natural  state  and  purified, 
and  when  the  application  meets  the 
statutory  criteria  for  patentability.  The 
genetic  sequence  data  represented  by 
strings  of  the  letters  A,  T,  C  and  G  alone 
is  raw,  fundamental  sequence  data,  i.e., 
nonfunctional  descriptive  information. 
While  descriptive  sequence  information 
alone  is  not  patentable  subject  matter,  a 
new  and  useful  purified  and  isolated 
DNA  compoimd  described  by  the 
sequence  is  eligible  for  patenting, 
subject  to  satisfying  the  other  criteria  for 
patentability. 

(4)  Comment:  Several  comments  state 
that  patents  should  not  issue  for  genes 
because  the  sequence  of  the  human 
genome  is  at  the  core  of  what  it  means 
to  be  human  and  no  person  should  be 
able  to'own/control  something  so  basic. 
Other  comments  stated  that  patents 
should  be  for  marketable  inventions  and 
not  for  discoveries  in  nature.  Response: 
The  comments  are  not  adopted.  Patents 
do  not  confer  ownership  of  genes, 
genetic  information,  or  sequences.  The 
patent  system  promotes  progress  by 
securing  a  complete  disclosure  of  an 
invention  to  the  public,  in  exchange  for 
the  inventor's  legal  right  to  exclude 
other  people  bom.  making,  using, 
offering  for  sale,  selling,  or  importing 
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the  composition  for  a  limited  time.  That 
is,  a  patent  owner  can  stop  infringing 
activity  by  others  for  a  limited  time. 

Discoveries  from  nature  have  led  to 
marketable  inventions  in  the  past,  but 
assessing  the  marketability  of  an 
invention  is  not  pertinent  to 
determining  if  an  invention  has  a 
specific,  substantial,  and  credible  use. 
"[DJevelopment  of  a  product  to  the 
extent  that  it  is  presently  commercially 
salable  in  the  marketplace  is  not 
required  to  establish  'usefulness'  within 
the  meaning  of  §  101."  In  re  Longer,  503 
F.2d  1380. 1393, 183  USPQ  288.  298 
(CCPA  1974).  Inventors  are  entitled  to 
patents  when  they  have  met  the 
statutory  requirements  for  novelty, 
nonobviousness  and  usefulness,  and 
their  patent  disclosure  adequately 
describes  the  invention  and  clearly 
teaches  others  how  to  make  and  use  the 
invention.  The  utility  requirement,  as 
explained  by  the  coiirts.  only  requires 
that  the  inventor  disclose  a  practical  or 
real  world  benefit  available  from  the 
invention,  i.e.,  a  specific,  substantial 
and  credible  utility.  As  noted  in  a 
response  to  other  comments,  it  is  a  long 
tradition  in  the  United  States  that 
discoveries  from  nature  which  are 
transformed  into  new  and  useful 
products  are  eligible  for  patents. 

(5)  Comment:  Several  comments  state 
that  the  Guidelines  mean  that  anyone 
who  discovers  a  gene  will  be  allowed  a 
broad  patent  covering  any  number  of 
possible  applications  even  though  those 
uses  may  be  unattainable  and  unproven. 
Therefore,  according  to  these  comments, 
gene  patents  should  not  be  issued. 
Response:  The  comment  is  not  adopted. 
When  a  patent  claiming  a  new  chemical 
compound  issues,  the  patentee  has  the 
right  to  exclude  others  from  making, 
using,  offering  for  sale,  selling,  or 
importing  the  compound  for  a  limited 
time.  The  patentee  is  required  to 
disclose  only  one  utility,  that  is,  teach 
others  how  to  use  the  invention  in  at 
least  one  way.  The  patentee  is  not 
required  to  disclose  all  possible  uses, 
but  promoting  the  subsequent  discovery 
of  other  uses  is  one  of  the  benefits  of  the 
patent  system.  When  patents  for  genes 
are  treated  the  same  as  for  other 
chemicals,  progress  is  promoted  because 
the  original  inventor  has  the  possibility 
to  recoup  research  costs,  because  others 
are  motivated  to  invent  around  the 
original  patent,  and  because  a  new 
chemical  is  made  available  as  a  basis  for 
future  research.  Other  inventors  who 
develop  new  and  nonobvious  methods 
of  using  the  patented  compound  have 
the  opportimity  to  patent  those 
methods. 

(6)  Comment:  One  comment  suggests 
that  the  USPTO  should  not  allow  the 


patenting  of  ESTs  because  it  is  contrary 
to  indigenous  law,  because  the  Supreme 
Court's  Diamond  v.  Chakrabarty 
decision  was  a  bare  5-to-4  decision, 
because  it  would  violate  the  Thirteenth 
Amendment  of  the  U.S.  Constitution, 
because  it  violates  the  novelty 
requirement  of  the  patent  laws,  because 
it  will  exacerbate  tensions  between 
indigenous  peoples  and  western 
academic/research  communities  and 
because  it  will  undermine  indigenous 
peoples'  own  research  and  academic 
institutions.  The  comment  urges  the 
USPTO  to  institute  a  moratoriiun  on 
patenting  of  life  forms  and  natural 
processes.  Response:  The  comments  are 
not  adopted.  Patents  on  chemical 
compounds  such  as  ESTs  do  not 
implicate  the  Thirteenth  Amendment. 
The  USPTO  must  administer  the  patent 
statutes  as  the  Supreme  Coiut  interprets 
them.  When  Congress  enacted  §  101,  it 
indicated  that  "an3^thing  imder  the  sim 
that  is  made  by  man"  is  subject  matter 
for  a  patent.  S.  Rep.  No.  1979,  82d 
Cong.,  2d  Sess.,  5  (1952);  H.R.  Rep.  No. 
1923,  82d  Cong.,  2d  Sess.,  6  (1952).  The 
Supreme  Court  has  interpreted  §  101 
many  times  without  overturning  it.  See, 
e.g..  Diamond  V.  Diehr,  450  U.S.  175, 
209  USPQ  1  (1981)  (discussing  cases 
construing  section  101).  Under  United 
States  law,  a  patent  applicant  is  entided 
to  a  patent  when  an  invention  meets  the 
patentability  criteria  of  title  35.  Thus, 
ESTs  which  meet  the  criteria  for  utility, 
novelty,  and  nonobviousness  are 
eligible  for  patenting  when  the 
application  teaches  those  of  skill  in  the 
art  how  to  make  and  use  the  invention. 
(7)  Comment:  Several  comments  state 
that  patents  should  not  issue  for  genes 
because  patents  on  genes  are  delaying 
medical  research  and  thus  there  is  no 
societal  benefit  associated  with  gene 
patents.  Others  state  that  granting 
patents  on  genes  at  any  stage  of  research 
deprives  others  of  incentives  and  the 
ability  to  continue  exploratory  research 
and  development.  Some  comment  that 
patentees  will  deny  access  to  genes  and 
our  property  (our  genes)  will  be  owned 
by  others.  Response:  The  comments  are 
not  adopted.  'The  incentive  to  make 
discoveries  and  inventions  is  generally 
spurred,  not  inhibited,  by  patents.  The 
disclosure  of  genetic  inventions 
provides  new  opportunities  for  further 
development.  "The  patent  statutes 
provide  that  a  patent  must  be  granted 
when  at  least  one  specific,  substantial 
and  credible  utility  has  been  disclosed, 
and  the  application  satisfies  the  other 
statutory  requirements.  As  long  as  one 
specific,  substantial  and  credible  use  is 
disclosed  and  the  statutory 
requirements  are  met,  the  USPTO  is  not 


authorized  to  withhold  the  patent  until 
another,  or  better,  use  is  discovered. 
Other  researchers  may  discover  higher, 
better  or  more  practical  uses,  but  they 
are  advantaged  by  the  starting  point  that 
the  original  disclosure  provides.  A 
patent  grants  exclusionary  rights  over  a 
patented  composition  but  does  not  grant 
ownership  of  the  composition.  Patents 
are  not  issued  on  compositions  in  the 
natural  environment  but  rather  on 
isolated  emd  purified  compositions. 

(8)  Comment:  Several  comments 
stated  that  DNA  should  be  considered 
unpatentable  because  a  DNA  sequence 
by  itself  has  little  utility.  Response:  A 
DNA  sequence — i.e.,  the  sequence  of 
base  pairs  making  up  a  DNA  moleciUe — 
is  simply  one  of  the  properties  of  a  DNA 
molecule.  Like  any  descriptive  property, 
a  DNA  sequence  itself  is  not  patentable. 
A  purified  DNA  molecule  isolated  from 
its  natural  environment,  on  the  other 
hand,  is  a  chemical  compound  and  is 
patentable  if  all  the  statutory 
requirements  are  met.  An  isolated  and 
piarified  DNA  molecule  may  meet  the 
statutory  utility  requirement  if,  e.g.,  it 
can  be  used  to  produce  a  useful  protein 
or  it  hybridizes  near  and  serves  as  a 
marker  for  a  disease  gene.  Therefore,  a 
DNA  molecule  is  not  per  se 
unpatentable  for  lack  of  utility,  and  each 
application  claim  must  be  examined  on 
its  own  facts. 

(9)  Comment:  One  comment  states 
that  the  disclosure  of  a  DNA  sequence 
has  inherent  value  and  that  possible 
uses  for  the  DNA  appear  endless,  even 
if  no  single  use  has  been  worked  out. 
According  to  the  comment,  the  "basic 
social  contract  of  the  patent  deal" 
requires  that  such  a  discovery  should  be 
patentable,  and  that  patenting  should  be 
"value-blind."  flespo/jse;  The  comment 
is  not  adopted.  The  Supreme  Court  did 
not  find  a  similar  argiunent  persuasive 
in  Brenner  V.  Manson,  383  U.S.  519 
(1966).  The  coiuls  interpret  the  statutory 
term  "useful"  to  require  disclosiu«  of  at 
least  one  available  practical  benefit  to 
the  public.  The  Guidelines  reflect  this 
determination  by  requiring  the 
disclosure  of  at  least  one  specific, 
substantial,  and  credible  utility.  If  no 
such  utility  is  disclosed  or  readily 
apparent  from  an  application,  the  Office 
should  reject  the  claim.  The  applicant 
may  rebut  the  Office  position  by 
showing  that  the  invention  does  have  a 
specific,  substantial,  and  credible  utility 
that  would  have  been  recognized  by  one 
of  skill  in  the  art  at  the  time  the 
application  was  filed. 

(10)  ConMTie/if;  Several  conunents 
stated  that  the  scope  of  patent  claims 
directed  to  DNA  should  be  limited  to 
applications  or  methods  of  using  DNA, 
and  should  not  be  allowed  to 
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encompass  the  DNA  itself.  Response: 
The  comment  is  not  adopted.  Patentable 
subject  matter  includes  both 
"process[es]"  and  "composition(s]  of 
matter."  35  U.S.C.  101.  Patent  law 
provides  no  basis  for  treating  DNA 
differently  from  other  chemical 
compoimds  that  are  compositions  of 
matter.  If  a  patent  application  claims  a 
composition  of  matter  comprising  DNA, 
and  the  claims  meet  all  the  statutory 
requirements  of  patentability,  there  is 
no  legal  basis  for  rejecting  the 
application. 

(11)  Comment:  Several  comments 
stated  that  DNA  patent  claim  scope 
should  be  limited  to  uses  that  are 
disclosed  in  the  patent  application  and 
that  allowing  patent  claims  that 
encompass  DNA  itself  would  enable  the 
inventor  to  assert  claims  to 
"speculative"  uses  of  the  DNA  that  were 
not  foreseen  at  the  time  the  patent 
application  was  filed.  Response:  The 
conunent  is  not  adopted.  A  patent  on  a 
composition  gives  exclusive  rights  to  the 
composition  for  a  limited  time,  even  if 
the  inventor  disclosed  only  a  single  use 
for  the  composition.  Thus,  a  patent 
granted  on  an  isolated  and  piuified 
DNA  composition  confers  the  right  to 
exclude  others  from  any  method  of 
using  that  DNA  composition,  for  up  to 
20  years  from  the  filing  date.  This  result 
flows  from  the  language  of  the  statute 
itself.  When  the  utility  requirement  and 
other  requirements  are  satisfied  by  the 
application,  a  patent  granted  provides  a 
patentee  with  the  right  to  exclude  others 
from,  inter  alia,  "using"  the  patented 
composition  of  matter.  See  35  U.S.C. 
154.  Where  a  new  use  is  discovered  for 
a  patented  DNA  composition,  that  new 
use  may  qualify  for  its  own  process 
patent,  notwithstanding  that  the  DNA 
composition  itself  is  patented. 

By  statute,  a  patent  is  required  to 
disdose  one  practical  utility.  If  a  well- 
established  utility  is  readily  apparent, 
the  disclosure  is  deemed  to  be  implicit. 
If  an  application  fails  to  disclose  one 
specific,  substantial,  and  credible 
utility,  and  the  examiner  discerns  no 
well-established  utility,  the  examiner 
will  reject  the  claim  under  section  101. 
The  rejection  shifts  the  bidden  to  the 
applicant  to  show  that  the  examiner 
erred,  or  that  a  well-established  utility 
would  have  been  readily  apparent  to 
one  of  skill  in  the  art.  The  applicant 
cannot  rebut  the  rejection  by  relying  on 
a  utility  that  would  not  have  been 
readily  apparent  at  the  time  the 
application  was  filed.  See,  e.g.,  In  re 
Wright,  999  F.2d  1557, 1562-63,  27 
USPQ2d  1510, 1514  (Fed.  Cir.  1993) 
("developments  occurring  after  the 
filing  date  of  an  application  are  of  no 


significance  regarding  what  one  skilled 
in  the  art  believed  as  of  the  filing  date"). 

(12)  Comment:  Several  comments 
stated  that  DNA  should  be  freely 
available  for  research.  Some  of  diese 
comments  suggested  that  patents  are  not 
necessary  to  encoiarage  additional 
discovery  and  sequencing  of  genes. 
Some  comments  suggested  that 
patenting  of  DNA  inhibits  biomedical 
research  by  allowing  a  single  person  or 
company  to  control  use  of  the  claimed 
DNA.  Another  conunent  expressed 
concern  that  patenting  ESTs  will 
impede  complete  characterization  of 
genes  and  delay  or  restrict  exploration 
of  genetic  materials  for  the  public  good. 
Response:  The  scope  of  subject  matter 
that  is  eligible  for  a  patent,  the 
requirements  that  must  be  met  in  order 
to  be  granted  a  patent,  and  the  legal 
rights  that  are  conveyed  by  an  issued 
patent,  are  all  controlled  by  statutes 
which  the  USPTO  must  administer. 
"Whoever  invents  or  discovers  any  new 
and  useful  *  *  *  composition  of  matter 
*  *  *  may  obtain  a  patent  therefor."  35 
U.S.C.  101.  Congress  creates  the  law  and 
the  Federal  judiciary  interprets  the  law. 
The  USPTO  must  administer  the  laws  as 
Congress  has  eiucted  them  and  as  the 
Federal  coiuls  have  interpreted  them. 
Current  law  provides  that  when  the 
statutory  patentability  requirements  are 
met,  there  is  no  basis  to  deny  patent 
applications  claiming  DNA 
compositions,  or  to  limit  a  patent's 
scope  in  order  to  allow  free  access  to  the 
use  of  the  invention  during  the  patent 
term. 

(13)  Comment:  Several  comments 
suggested  that  DNA  sequences  should 
be  considered  unpatentable  because 
sequencing  DNA  has  become  so  routine 
that  determining  the  sequence  of  a  DNA 
molecule  is  not  inventive.  Response: 
The  comments  are  not  adopted.  A  DNA 
sequence  is  not  patentable  because  a 
sequence  is  merely  descriptive 
information  about  a  molecule.  An 
isolated  and  purified  DNA  moleode 
may  be  patentable  because  a  molecule  is 
a  "composition  of  matter,"  one  of  the 
four  classes  of  invention  authorized  by 
35  U.S.C.  101.  A  DNA  molecule  must  be 
nonobvious  in  order  to  be  patentable. 
Obviousness  does  not  depend  on  the 
amount  of  work  required  to  characterize 
the  DNA  molecule.  See  35  U.S.C.  103(a) 
("Patentability  shall  not  be  negatived  by 
the  manner  in  which  the  invention  was 
made.").  As  the  nonobviousness 
requirement  has  been  interpreted  by  the 
U.S.  Coiul  of  Appeals  for  the  Federal 
Circuit,  whether  a  claimed  DNA 
molecule  would  have  been  obvious 
depends  on  whether  a  molecule  having 
the  particular  structure  of  the  DNA 
would  have  been  obvious  to  one  of 


ordinary  skill  in  the  art  at  the  time  the 
invention  was  made.  See,  e.g..  In  re 
Deuel,  51  F.3d  1552, 1559,  34  USPQ2d 
1210, 1215  (Fed.  Cir.  1995)  ("[Tjhe 
existence  of  a  general  method  of 
isolating  cDNA  or  DNA  molecules  is 
essentially  irrelevant  to  the  question 
whether  the  specific  molecides 
themselves  would  have  been  obvious."); 
see  also.  In  re  Bell,  991  F.2d  781,  26 
USPQ2d  1529  (Fed.  Cir.  1993). 

(14)  Comment:  One  comment 
suggested  that  genes  ought  to  be 
patentable  only  when  the  complete 
sequence  of  the  gene  is  disclosed  and  a 
function  for  the  gene  product  has  been    < 
determined.  Response:  The  suggestion  is 
not  adopted.  To  obtain  a  patent  on  a 
chemical  compound  such  as  DNA,  a 
patent  applicant  must  adequately 
describe  the  compound  and  must 
disclose  how  to  make  and  use  the 
compound.  35  U.S.C.  101, 112.  "An 
adequate  written  description  of  a  DNA 

*   *   *  requires  a  precise  definition,  such 
as  by  structure,  formida,  chemical 
name,  or  physical  properties."  Univ.  of 
California  v.  Eli  Lilly  &■  Co..  119  F.3d 
1559,  1556,  43  USPQ2d  1398,  1404 
(Fed.  Cir.  1997)  (emphasis  added, 
internal  quote  omitted).  Thus, 
describing  the  complete  chemical 
structure,  i.e.,  the  DNA  sequence,  is  one 
method  of  describing  a  DNA  molecule 
but  it  is  not  the  only  method.  In 
addition,  the  utility  of  a  claimed  DNA 
does  not  necessarily  depend  on  the 
function  of  the  encoded  gene  product  A 
claimed  DNA  may  have  a  specific  and 
substantial  utility  because,  e.g.,  it 
hybridizes  near  a  disease-associated 
gene  or  it  has  a  gene-regulating  activity. 

(15)  Comment:  One  comment  stated 
that  the  specification  should  "disclose 
the  invention,"  including  why  the 
invention  works  and  how  it  was 
developed.  Response:  The  comment  is 
not  adopted.  The  comment  is  directed 
more  to  the  requirements  imposed  by  35 
U.S.C.  112  than  to  those  of  35  U.S.C. 
101.  To  satisfy  the  enablement 
requirement  of  35  U.S.C.  112, 1 1,  an 
application  must  disclose  the  claimed 
invention  in  sufficient  detail  to  enable 

a  person  of  ordinary  skill  in  the  art  to 
make  and  use  the  claimed  invention.  To 
satisfy  the  written  description 
requirement  of  35  U.S.C.  112, 1 1,  the 
description  must  show  that  the 
applicant  was  in  possession  of  the 
claimed  invention  at  the  time  of  filing. 
U  all  the  requirements  under  35  U.S.C. 
112, 11,  are  met,  there  is  no  statutory 
basis  to  require  disclosure  of  why  an 
invention  works  or  how  it  was 
developed.  "[I]t  is  not  a  requirement  of 
patentability  that  an  inventor  correcUy 
set  forth,  or  even  know,  how  or  why  the 
invention  works."  Newman  v.  Quigg, 
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877  F.2d  1575, 1581. 11  USPQ2d  1340. 
1345  (Fed.  Or.  1989). 

(16)  Comment:  One  conunent 
suggested  that  patents  shoidd  "allow  for 
others  to  learn  from  and  improve  the 
invention."  The  comment  suggested  that 
claims  to  patented  plant  varieties 
should  not  prohibit  others  from  using 
the  patented  plants  to  develop  improved 
varieties.  The  comment  also  stated  that 
uses  of  plants  in  speculative  manners 
should  not  be  permitted.  Response:  By 
statute,  a  patent  provides  the  patentee 
with  the  right  to  exclude  others  from, 
inter  alia,  making  and  using  the  claimed 
■invention,  although  a  limited  research 
exemption  exists.  See  35  U.S.C.  163, 
271(a),  (e).  These  statutory  provisions 
are  not  subject  to  revision  by  the  USPTO 
and  are  not  affected  by  these  Guidelines. 
Where  a  plant  is  claimed  in  a  utility 
patent  application,  compliance  with  the 
statutory  requirements  for  utility  under 
35  U.S.C.  101  only  requires  that  a 
claimed  invention  be  supported  by  at 
least  one  specific,  substantial  and 
credible  utility.  It  is  somewhat  rare  for 
academic  researchers  to  be  sued  by 
commercial  patent  owners  for  patent 
infringement.  Most  inventions  are  made 
available  to  academic  researchers  on 
very  favorable  licensing  terms,  which 
enable  them  to  continue  their  research. 

(17)  Com/nenf.Two  comments 
suggested  that  although  the  USPTO  has 
made  a  step  in  the  right  direction  in 
raising  the  bar  in  the  Utility  Guidelines, 
there  is  still  a  need  to  apply  stricter 
standards  for  utility.  Response:  The 
USPTO  is  bound  by  35  U.S.C.  101  and 
the  case  law  interpreting  §  101.  The 
Guidelines  reflect  the  USPTO's 
understanding  of  §  101. 

(18)  Comment:  Several  comments 
addressed  specific  concerns  about  the 
examiner  training  materials.  Response: 
The  comments  received  with  respect  to 
the  training  materials  will  be  taken 
under  advisement  as  the  Office  revises 
the  training  materials.  Except  for 
comments  with  regard  to  whether  ' 
sequence  homology  is  sufficient  to 
demonstrate  a  specific  and  substantial 
credible  utility,  specific  concerns  about 
the  training  materials  will  not  be 
addressed  herein  as  they  will  not  impact 
the  language  of  the  guidelines. 

(19)  Comment:  Several  comments 
suggested  that  the  use  of  computer- 
based  analysis  of  nucleic  acids  to  assign 
a  function  to  a  given  nucleic  acid  based 
upon  homology  to  prior  art  nucleic 
acids  found  in  databases  is  highly 
unpredictable  and  cannot  form  a  basis 
for  an  assignment  of  function  to  a 
putativeiy  encoded  protein.  These 
comments  also  indicate  that  even  in 
instances  where  a  general  functional 
assignment  may  be  reasonable,  the 


assignment  does  not  provide 
information  regarding  the  actual 
biological  activity  of  an  encoded  protein 
and  therefore  patent  claims  drawn  to 
such  nucleic  acids  should  be  limited  to 
method  of  use  claims  that  are  explicitly 
supported  by  the  as-filed 
specification(s).  These  comments  also 
state  that  if  homology-based  utilities  are 
acceptable,  then  the  nucleic  acids,  and 
proteins  encoded  thereby,  should  be 
considered  as  obvious  over  the  prior  art 
nucleic  acids.  On  the  other  hand,  one 
comment  stated  that  homology  is  a 
standard,  art-accepted  basis  for 
predicting  utility,  while  another 
comment  stated  that  any  level  of 
homology  to  a  protein  with  known 
utility  should  be  accepted  as  indicative 
of  utUity.  Response:  The  suggestions  to 
adopt  a  per  se  rule  rejecting  homology- 
based  assertions  of  utility  are  not 
adopted.  An  applicant  is  entitled  to  a 
patent  to  the  subject  matter  claimed 
unless  statutory  requirements  are  not 
met  (35  U.S.C.  101, 102, 103,  112). 
When  the  USPTO  denies  a  patent,  the 
Office  must  set  forth  at  least  a  prima 
facie  case  as  to  why  an  applicant  has  not 
met  the  statutory  requirements.  The 
inquiries  involved  in  assessing  utility 
are  fact  dependent,  and  the 
determinations  must  be  made  on  the 
basis  of  scientific  evidence.  Reliance  on 
the  commenters'  per  se  rule,  rather  than 
a  fact  dependent  inquiry,  is 
impermissible  because  the  commenters 
provide  no  scientific  evidence  that 
homology-based  assertions  of  utility  are 
inherently  unbelievable  or  involve 
implausible  scientific  principles.  See, 
e.g..  In  re  Brana.  51  F.3d  1560, 1566.  34 
USPQ2d  1436. 1441  (Fed.  Cir.  1995) 
(rejection  of  claims  improper  where 
claims  did  "not  suggest  an  inherently 
unbelievable  undertaking  or  involve 
implausible  scientific  principles'  and 
where  "prior  art  *   *   *  discloses 
structurally  similar  compounds  to  those 
claimed  by  the  applicants  which  have 
been  proven  *   *  *  to  be  effective"). 
A  patent  examiner  must  accept  a 
utility  asserted  by  an  applicant  unless 
the  Office  has  evidence  or  soimd 
scientffic  reasoning  to  rebut  the 
assertion.  The  examiner's  decision  must 
be  supported  by  a  preponderance  of  all 
the  evidence  of  record.  In  re  Oetiker, 
977  F.2d  1443. 1445.  24  USPQ2d  1443, 
1444  (Fed.  Cir.  1992).  More  specifically, 
when  a  patent  application  claiming  a 
nucleic  acid  asserts  a  specific, 
substantial,  and  credible  utility,  and 
bases  the  assertion  upon  homology  to 
existing  nucleic  acids  or  proteins  having 
an  accepted  utility,  the  asserted  utility 
must  be  accepted  by  the  examiner 
unless  the  Office  has  sufficient  evidence 


or  sound  scientific  reasoning  to  rebut 
such  an  assertion.  "(A]  'rigorous 
correlation'  need  not  be  shown  in  order 
to  establish  practical  utility;  'reasonable 
correlation'  is  sufficient."  Fujikawa  v. 
Wattanasin,  93  F.3d  1559,  1565,  39 
USPQ2d  1895,  1900  (Fed.  Cir.  1996). 
The  Office  will  take  into  accoimt  both 
the  nature  and  decree  of  the  homology. 

When  a  class  ofproteins  is  defined 
such  that  the  members  share  a  specific, 
substantial,  and  credible  utility,  the 
reasonable  assigiunent  of  a  new  protein 
to  the  class  of  sufficiently  conserved 
proteins  would  impute  the  same 
specific,  substantial,  and  credible  utility 
to  the  assigned  protein.  If  the 
preponderance  of  the  evidence  of 
record,  or  of  sound  scientific  reasoning, 
casts  doubt  upon  such  an  asserted 
utility,  the  examiner  should  reject  the 
claim  for  lack  of  utility  under  35  U.S.C. 
101.  For  example,  where  a  class  of 
proteins  is  defined  by  common 
structural  features,  but  evidence  shows 
that  the  members  of  the  class  do  not 
share  a  specific,  substantial  functional 
attribute  or  utility,  despite  having 
structural  features  in  common, 
membership  in  the  class  may  not 
impute  a  specific,  substantial,  and 
credible  utility  to  a  new  member  of  the 
class.  When  there  is  a  reason  to  doubt 
the  functional  protein  assignment,  the 
utility  examination  may  turn  to  whether 
or  not  the  asserted  protein  encoded  by 
a  claimed  nucleic  acid  has  a  well- 
established  use.  If  there  is  a  well- 
established  utility  for  the  protein  and 
the  claimed  nucleic  acid,  the  claim 
would  meet  the  requirements  for  utility 
under  35  U.S.C.  101.  If  not,  the  burden 
shifts  to  the  applicant  to  provide 
evidence  supporting  a  well-established 
utility.  There  is  no  per  se  rule  regarding 
homology,  and  each  application  must  be 
judged  on  its  own  merits. 

The  comment  indicating  that  if  a 
homology-based  utility  coidd  meet  the 
requirements  set  forth  under  35  U.S.C. 
101,  then  the  invention  would  have 
been  obvious,  is  not  adopted.  Assessing 
nonobviousness  under  35  U.S.C.  103  is 
separate  from  analyzing  the  utility 
requirements  under  35  U.S.C.  101. 
when  a  claim  to  a  nucleic  acid 
supported  by  a  homology-based  utility 
meets  the  utility  requirement  of  section 
101,  it  does  not  follow  that  the  claimed 
nucleic  acid  would  have  been  prima 
facie  obvious  over  the  nucleic  acids  to 
which  it  is  homologous.  "(Sjection  103 
requires  a  fact-intensive  comparison  of 
the  [claim]  with  the  prior  art  rather  than 
the  mechanical  application  of  one  or 
another  per  se  rule."  In  re  Ochiai,  71 
F.3d  1565, 1571,  37  USPQ2d  1127,  1132 
(Fed.  Cir.  1995).  Nonobviousness  must 
be  determined  according  to  the  analysis 
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in  Graham  v.  John  Deere,  383  U.S.  1, 
148  USPQ  459  (1966).  See  also,  In  re 
Dillon,  919  F.2d  688,  692,  16  USPQ2d 
1897,  1901  (Fed.  Cir.  1990)  (in  banc) 
("structural  similarity  between  claimed 
and  prior  art  subject  matter,  *   *   * 
where  the  prior  art  gives  reason  or 
motivation  to  make  the  claimed 
compositions,  creates  a  prima  facie  case 
of  obviousness")  (emphasis  added). 
Where  "the  prior  art  teaches  a  specific, 
structurally-definable  compound  []  the 
question  becomes  whether  the  prior  art 
would  have  suggested  making  the 
specific  molecular  modifications 
necessary  to  achieve  the  claimed 
invention."  In  re  Deuel,  51  F.3d  1552, 
1558,  34  USPQ2d  1210. 1214  (Fed.  Cir. 
1995). 

(20)  Comment:  Several  comments 
indicated  that  in  situations  where  a 
well-established  utility  is  relied  upon 
for  compliance  with  35  U.S.C.  101,  the 
record  should  reflect  what  that  utility  is. 
One  comment  stated  that  the  record 
should  reflect  whether  the  examiner 
accepted  an  asserted  utility  or  relied 
upon  a  well-established  utility  after 
dismissing  all  asserted  utilities.  Another 
comment  stated  that  when  the  examiner 
relies  on  a  well-established  utility  not 
explicitly  asserted.by  the  applicant,  the 
written  record  should  clearly  identify 
this  utility  and  the  rationale  for 
considering  it  specific  and  substantial. 
Response:  The  comments  are  not 
adopted.  Only  one  specific,  substantial 
and  credible  utility  is  required  to  satisfy 
the  statutory  requirement.  Where  one  or 
more  well-established  utilities  would 
have  been  readily  apparent  to  those  of 
skill  in  the  art  at  the  time  of  the 
invention,  an  applicant  may  rely  on  any 
one  of  those  utilities  without  prejudice. 
The  record  of  any  issued  patent 
typically  reflects  consideration  of  a 
ntmiber  of  references  in  the  prior  art 
that  the  applicant  or  the  examiner 
considered  material  to  the  claimed 
invention.  These  references  often 
indicate  uses  for  related  inventions,  and 
any  patents  listed  typically  disclose 
utUities  for  related  inventions.  Thus, 
even  when  the  examiner  does  not 
identify  a  well-established  utility,  the 
record  as  a  whole  will  likely  disclose 
readily  apparent  utilities.  Just  as  the 
examiner  without  comment  may  accept 
a  properly  asserted  utility,  there  is  no 
need  for  an  examiner  to  comment  on  the 
existence  of  a  well-established  utility. 
However,  the  Guidelines  have  been 
revised  to  clarify  that  a  well-established 
utility  is  a  specific,  substantial,  and 
credible  utility  that  must  be  readily 
apparent  to  one  skilled  in  the  art.  Most 
often,  the  closest  prior  art  cited  and 
applied  in  the  course  of  examining  the 


application  will  demonstrate  a  well- 
established  utility  for  the  invention. 

(21)  Comment:  Several  comments 
stated  that  the  Guidelines  erroneously 
burden  the  examiner  with  proving  that 
a  person  of  skill  in  the  art  would  not  be 
aware  of  a  well-established  utility.  One 
comment  states  that  this  requires  the 
examiner  to  prove  a  negative.  Another 
comment  states  that  the  Guidelines 
should  direct  examiners  that  if  a 
specific  utility  has  not  been  disclosed, 
the  applicant  shoiUd  be  required  to 
identify  a  specific  utility.  Response:  The 
comments  have  been  adopted  in  part. 
The  Guidelines  have  been  revised  to 
indicate  that  where  the  applicant  has 
not  asserted  a  specific,  substantial,  and 
credible  utility,  and  the  examiner  does 
not  perceive  a  well-established  utility,  a 
rejection  under  §  101  should  be  entered. 
That  is,  if  a  well-established  utility  is 
not  readily  apparent  and  an  invention  is 
not  otherv^rise  supported  by  an  asserted 
specific,  substantial,  and  credible 
utility,  the  burden  will  be  shifted  to 
applicant  to  show  either  that  the 
specification  discloses  an  adequate 
utility,  or  to  show  that  a  well- 
established  utility  exists  for  the  claimed 
invention.  Again,  most  often  the  search 
of  the  closest  prior  art  will  reveal 
whether  there  is  a  well-established 
utility  for  the  claimed  invention. 

(22)  Comment:  Several  conmients 
suggested  that  further  clarification  was 
required  with  regard  to  the  examiner's 
determination  that  there  is  an  adequate 
nexus  between  a  showing  supporting  a 
well-established  utility  and  the 
application  as  filed.  The  comments 
indicated  that  the  meaning  of  this 
"nexus"  was  unclear.  Response:  The 
Gtiidelines  have  been  modified  to  reflect 
that  evidence  provided  by  an  applicant 
is  to  be  analyzed  with  regard  to  a 
concordance  between  the  showing  and 
the  full  scope  and  content  of  the 
claimed  invention  as  disclosed  in  the 
application  as  filed.  In  situations  where 
the  showing  provides  adequate  evidence 
that  the  claim  is  supported  by  at  least 
one  asserted  specific,  substantial,  and 
credible  or  well-established  utility,  the 
rejections  under  35  U.S.C.  101  and  112, 
first  paragraph,  will  be  withdrawn. 
However,  the  examiner  is  instructed  to 
consider  whether  or  not  the 
specification,  in  light  of  applicant's 
showing,  is  enabled  for  the  use  of  the 
full  scope  of  the  claimed  invention. 
Many  times  prior  patents  and  printed 
publications  provided  by  applicant  will 
clearly  demonstrate  that  a  well- 
established  utility  exists. 

(23)  Comment:  One  comment  states 
that  the  Office  is  using  an  improper 
standard  in  assessing  "specific"  utility. 
According  to  the  comment,  a  distinction 


between  "specific"  and  "general" 
utilities  is  an  overreaching 
interpretation  of  the  specificity  - 
requirement  in  the  case  law  because 
"imique"  or  "particular"  utilities  have 
never  been  required  by  the  law.  The 
comment  states  that  the  specificity 
requirement  concerns  sufficiency  of 
disclosure,  i.e.,  teaching  how  to  make 
and  use  a  claimed  invention,  not  the 
utility  requirement.  The  comment  states 
that  the  specificity  requirement  is  to  be 
distinguished  from  the  "substantial" 
utility  requirement,  and  that  the 
Brenner  v.  Manson  decision  concerned 
only  a  "substantial"  utility  issue,  not 
specificity.  Response:  The  comment  is 
not  adopted.  The  disclosure  of  only  a 
general  utility  rather  than  a  particular 
utility  is  insufficient  to  meet  statutory 
requirements.  Although  the  specificity 
requirement  is  relevant  to  §  112,  it  is  not 
severable  from  the  utility  requirement. 

[Slurely  Congress  Intended  §  112  to  pre- 
suppose full  satisfaction  of  the  requirements 
of  §  101.  Necessarily,  compliance  with  §  112 
requires  a  description  of  how  to  use  presently 
useful  inventions,  otherwise  an  applicant 
would  anomalously  be  required  to  teach  how 
to  use  a  useless  invention.  As  this  court 
stated  in  Diederich.  quoting  with  approval 
from  the  decision  of  the  board: 

'We  do  not  believe  that  it  was  the  intention 
of  the  statutes  to  require  the  Patent  Office, 
the  courts,  or  the  public  to  play  the  sort  of 
guessing  game  that  might  be  involved  if  an 
applicant  could  satisfy  the  requirements  of 
the  statutes  by  indicating  the  usefulness  of  a 
claimed  compoimd  in  terms  of  possible  use 
so  general  as  to  be  meaningless  and  then, 
after  his  research  or  that  of  his  competitors 
has  definitely  ascertained  an  actual  use  for 
the  compound,  adducing  evidence  intended 
to  show  that  a  particular  specific  use  would 
have  been  obvious  to  men  skilled  in  the 
particular  art  to  which  this  use  relates.'  As 
the  Supreme  Court  said  in  Brenner  v. 
Manson: 

'*   *   'apatentisnotahuntinglicense.lt 
is  not  a  reward  for  the  search,  but 
compensation  for  its  successful  conclusion.' 

In  re  Kirk,  376  F.2d  936.  942. 153 
USPQ  48,  53  (CCPA  1967)  (affirming 
rejections  imder  §§  101  and  112) 
(emphasis  in  original). 

n.  Guidelines  for  Examination  of 
Applications  for  Compliance  With  the 
Utility  Requirement 

A.  Introduction 

The  following  Guidelines  establish 
the  policies  and  procedures  to  be 
followed  by  Office  personnel  in  the 
evaluation  of  any  patent  application  few 
compliance  with  the  utility 
requirements  of  35  U.S.C.  101  and  112. 
These  Guidelines  have  been 
promulgated  to  assist  Office  persoimel 
in  their  review  of  applications  for 
compliance  with  the  utility 
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requirement.  The  Guidelines  do  not 
alter  the  substantive  requirements  of  35 
U.S.C.  101  and  112,  nor  are  they 
designed  to  obviate  the  examiner's 
review  of  applications  for  compliance 
with  all  other  statutory  requirements  for 
patentability.  The  Guidelines  do  not 
constitute  substantive  rulemaking  and 
hence  do  not  have  the  force  and  effect 
of  law.  Rejections  will  be  based  upon 
the  substantive  law,  and  it  is  these 
rejections  which  are  appealable. 
Consequently,  any  perceived  failure  by 
Office  personnel  to  follow  these 
Guidelines  is  neither  appealable  nor 
petitionable. 

B.  Examination  Guidelines  for  the 
Utility  Requirement 

Office  personnel  are  to  adhere  to  the 
following  procedures  when  reviewing 
patent  applications  for  compliance  with 
the  "useful  invention"  ("utUity") 
requirement  of  35  U.S.C.  101  and  112, 
first  paragraph. 

1.  Read  the  claims  and  the  supporting 
written  description. 

(a)  Determine  what  the  applicant  has 
claimed,  noting  any  specific 
embodiments  of  the  invention. 

(b)  Ensure  that  the  claims  define  . 
statutory  subject  matter  (i.e.,  a  process, 
machine,  manufactxire,  composition  of 
matter,  or  improvement  thereof). 

(c)  If  at  any  time  during  the 
examination,  it  becomes  readily 
apparent  that  the  claimed  invention  has 
a  well-established  utility,  do  not  impose 
a  rejection  based  on  lack  of  utility.  An 
invention  has  a  well-established  utility 
(1)  if  a  person  of  ordinary  skill  in  the  art 
would  immediately  appreciate  why  the 
invention  is  useful  based  on  the 
characteristics  of  the  invention  (e.g., 
properties  or  applications  of  a  product 
or  process),  and  (2)  the  utility  is 
specific,  substantial,  and  credible. 

2.  Review  the  claims  and  the 
supporting  written  description  to 
determine  if  the  applicant  has  asserted 
for  the  claimed  invention  any  specific 
and  substantial  utility  that  is  credible: 

(a)  If  the  applicant  has  asserted  that 
the  claimed  invention  is  useful  for  any 
particular  practical  purpose  (i.e..  it  has 
a  "specific  and  substantial  utility")  and 
the  assertion  would  be  considered 
credible  by  a  person  of  ordinary  skill  in 
the  art,  do  not  impose  a  rejection  based 
on  lack  of  utility. 

(1)  A  claimed  invention  must  have  a 
specific  and  substantial  utility.  This 
requirement  excludes  "throw-away," 
"insubstantial,"  or  "nonspecific" 
utilities,  such  as  the  use  of  a  complex 
invention  as  landfill,  as  a  way  of 
satisfying  the  utility  requirement  of  35 
U.S.C.  101. 


(2)  Credibility  is  assessed  from  the 
perspective  of  one  of  ordinary  skill  in 
the  art  in  view  of  the  disclosure  and  any 
other  evidence  of  record  (e.g.,  test  data, 
affidavits  or  declarations  firom  experts  in 
the  art,  patents  or  printed  publications) 
that  is  probative  of  the  applicant's 
assertions.  An  applicant  need  only 
provide  one  credible  assertion  of 
specific  and  substantial  utility  for  each 
claimed  invention  to  satisfy  the  utility 
requirement. 

(d)  If  no  assertion  of  specific  and 
substantial  utility  for  the  claimed 
invention  made  by  the  applicant  is 
credible,  and  the  claimed  invention 
does  not  have  a  readily  apparent  well- 
established  utility,  reject  the  claim(s) 
under  §  101  on  the  groimds  that  the 
invention  as  claimed  lacks  utility.  Also 
reject  the-claims  under  §  112,  first 
paragraph,  on  the  basis  that  the 
disclosure  fails  to  teach  how  to  use  the 
invention  as  claimed.  The  §  112,  first 
paragraph,  rejection  imposed  in 
conjunction  with  a  §  101  rejection 
shoidd  incorporate  by  reference  the 
grounds  of  the  corresponding  §  101 
rejection. 

(c)  If  the  applicant  has  not  asserted 
any  specific  and  substantial  utility  for 
the  claimed  invention  and  it  does  not 
have  a  readily  apparent  well-established 
utility,  impose  a  rejection  imder  §  101, 
emphasizing  that  the  applicant  has  not 
disclosed  a  specific  and  substantial 
utility  for  the  invention.  Also  impose  a 
separate  rejection  imder  §  112,  first 
paragraph,  on  the  basis  that  the 
applicant  has  not  disclosed  how  to  use 
the  invention  due  to  the  lack  of  a 
specific  and  substantial  utility.  The 
§§  101  and  112  rejections  shift  the 
burden  of  coming  forward  with 
evidence  to  the  applicant  to: 

(1)  Explicitly  identify  a  specific  and 
substantial  utility  for  the  claimed 
invention;  and 

(2)  Provide  evidence  that  one  of 
ordinary  skill  in  the  art  would  have 
recognized  that  the  identified  specific 
and  substantial  utility  was  well 
established  at  the  time  of  filing.  The 
examiner  should  review  any 
subsequently  submitted  evidence  of 
utility  using  the  criteria  outlined  above. 
The  examiner  should  also  ensure  that 
there  is  an  adequate  nexus  between  the 
evidence  and  the  properties  of  the  now 
claimed  subject  matter  as  disclosed  in 
the  application  as  filed.  That  is,  the 
applicant  has  the  burden  to  establish  a 
probative  relation  between  the 
submitted  evidence  and  the  originally 
disclosed  properties  of  the  claimed 
invention. 

3.  Any  rejection  based  on  lack  of 
utility  should  include  a  detailed 
explanation  why  the  claimed  invention 


has  no  specific  and  substantial  credible 
utility.  Whenever  possible,  the  examiner 
should  provide  documentary  evidence 
regardless  of  publication  date  (e.g., 
scientific  or  technical  journals,  excerpts 
from  treatises  or  books,  or  U.S.  or 
foreign  patents)  to  support  the  factual 
basis  for  the  prima  facie  showing  of  no 
specific  and  substantial  credible  utility. 
If  documentary  evidence  is  not 
available,  the  examiner  should 
specifically  explain  the  scientific  basis 
for  his  or  her  factual  conclusions. 

(a)  Where  the  asserted  utility  is  not 
specific  or  substantial,  a  prima  facie 
shov\ring  must  establish  that  it  is  more 
likely  than  not  that  a  person  of  ordinary 
skill  in  the  art  would  not  consider  that 
any  utility  asserted  by  the  applicant 
would  be  specific  and  substantial.  The 
prima  facie  showing  must  contain  the 
following  elements: 

(1)  An  explanation  that  clearly  sets 
forth  the  reasoning  used  in  concluding 
that  the  asserted  utility  for  the  claimed 
invention  is  not  both  specific  and 
substantial  nor  well-established; 

(2)  Support  for  factual  findings  relied 
upon  in  reaching  this  conclusion;  and 

(3)  An  evaluation  of  all  relevant 
evidence  of  record,  including  utilities 
taught  in  the  closest  prior  art. 

(b)  Where  the  asserted  specific  and 
substantial  utility  is  not  credible,  a 
prima  facie  showing  of  no  specific  and 
substantial  credible  utility  must 
establish  that  it  is  more  likely  than  not 
that  a  person  skilled  in  the  art  would 
not  consider  credible  any  specific  and 
substantial  utility  asserted  by  the 
applicant  for  the  claimed  invention. 

The  prima  facie  showing  must 
contain  the  following  elements: 

(1)  An  explanation  that  clearly  sets 
forth  the  reasoning  used  in  concluding 
that  the  asserted  specific  and  substantial 
utility  is  not  credible; 

(2)  Support  for  factual  findings  relied 
upon  in  reaching  this  conclusion;  and 

(3)  An  evaluation  of  all  relevant 
evidence  of  record,  including  utilities 
taught  in  the  closest  prior  art. 

(c)  Where  no  specific  and  substantial 
utility  is  disclosed  or  is  well- 
established,  a  prima  facie  showing  of  no 
specific  and  substantial  utility  need 
only  establish  that  applicant  has  not 
asserted  a  utility  and  that,  on  the  record 
before  the  examiner,  there  is  no  known 
well-established  utility. 

4.  A  rejection  based  on  lack  of  utility 
should  not  be  maintained  if  an  asserted 
utility  for  the  claimed  invention  would 
be  considered  specific,  substantial,  and 
credible  by  a  person  of  ordinary  skill  in 
the  art  in  view  of  all  evidence  of  record. 

Office  personnel  are  reminded  that 
they  must  treat  as  true  a  statement  of 
fact  made  by  an  applicant  in  relation  to 


Federal  Register / Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


1099 


an  asserted  utility,  unless  countervailing 
evidence  can  be  provided  that  shows 
that  one  of  ordinary  skill  in  the  art 
would  have  a  legitimate  basis  to  doubt 
the  credibility  of  such  a  statement. 
Similarly,  Office  personnel  must  accept 
an  opinion  fitim  a  qualified  expert  that 
is  based  upon  relevant  facts  whose 
accuracy  is  not  being  questioned;  it  is 
improper  to  disregard  the  opinion  solely 
because  of  a  disagreement  over  the 
significance  or  meaning  of  the  facts 
offered. 

Once  a  prima  facie  showing  of  no 
specific  and  substantial  credible  utility 
has  been  properly  established,  the 
applicant  bears  the  burden  of  rebutting 
it.  The  applicant  can  do  this  by 
amending  the  claims,  by  providing 
reasoning  or  arguments,  or  by  providing 
evidence  in  the  form  of  a  declaration 
under  37  CFR  1.132  or  a  patent  or  a 
printed  publication  that  rebuts  the  basis 
or  logic  of  the  prima  facie  showing.  If 
the  applicant  responds  to  the  prima 
facie  rejection,  the  Office  personnel 
should  review  the  original  disclosure, 
any  evidence  relied  upon  in  establishing 
the  prima  facie  showing,  any  claim 
amendments,  and  any  new  reasoning  or 
evidence  provided  by  the  applicant  in 
support  of  an  asserted  specific  and 
substantial  credible  utility.  It  is  essential 
for  Office  persormel  to  recognize,  fully 
consider  and  respond  to  each 
substantive  element  of  any  response  to 
a  rejection  based  on  lack  of  utility.  Only 
where  the  totality  of  the  record 
continues  to  show  that  the  asserted 
utility  is. not  specific,  substantial,  and 
credible  should  a  rejection  based  on 
lack  of  utility  be  maintained. 

If  the  applicant  satisfactorily  rebuts  a 
prima  facie  rejection  based  on  lack  of 
utility  under  §  101,  withdraw  the  §  101 
rejection  and  the  corresponding 
rejection  imposed  under  §  112,  first 
paragraph. 

Dated:  December  29,  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual  ■ 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  01-322  Filed  1-4-01:  8:45  am] 
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[Docket  No.  991027288-0264-02] 

RIN  0651-AB10 

Guidelines  for  Examination  of  Patent 
Applications  Under  the  35  U.S.C.  112, 
HI,  "Written  Description"  Requirement 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 
action:  Notice. 

summary:  These  Guidelines  will  be  used 
by  USPTO  personnel  in  their  review  of 
patent  applications  for  compliance  with 
the  "written  description"  requirement 
of  35  U.S.C.  112, 1 1.  These  Guidelines 
supersede  the  "Revised  Interim 
Guidelines  for  Examination  of  Patent 
Applications  Under  the  35  U.S.C.  112, 
1^  1  'Written  Description'  Requirement" 
that  were  published  in  the  Federal 
Register  at  64  FR  71427,  Dec.  21,  1999, 
and  in  the  Official  Gazette  at  1231  O.G. 
123,  Feb.  29,  2000.  These  Guidelines 
reflect  the  current  understanding  of  the 
USPTO  regarding  the  written 
description  requirement  of  35  U.S.C. 
112, 1 1,  and  are  applicable  to  all 
technologies. 

DATES:  The  Guidelines  are  effective  as  of 
January  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Walsh  by  telephone  at  (703) 
305-9035,  by  facsimile  at  (703)  305- 
9373,  by  mail  to  his  attention  addressed 
to  United  States  Patent  and  Trademark 
Office,  Box  8,  Washington,  DC  20231,  or 
by  electronic  mail  at 
"stephen.walsh@uspto.gov";  or  Linda 
Therkom  by  telephone  at  (703)  305- 
8800,  by  facsimile  at  (703)  305-6825,  by 
mail  addressed  to  Box  Comments, 
Commissioner  for  Patents,  Washington, 
DC  20231,  or  by  electronic  mail  at 
"linda.therkom@uspto.gov." 

SUPPLEMENTARY  INFORMATION:  As  of  the 
publication  date  of  this  notice,  these 
Guidelines  will  be  used  by  USPTO 
personnel  in  their  review  of  patent 
applications  for  compliance  with  the 
"written  description"  requirement  of  35 
U.S.C.  112, 1  1.  Because  these 
Guidelines  only  govern  internal 
practices,  they  are  exempt  bom  notice 
and  comment  rulemaking  under  5 
U.S.C.  553(b)(A). 

Discussion  of  Public  Comments 

Comments  were  received  from  48 
individuals  and  18  organizations  in 
response  to  the  request  fot  comments  on 
the  "Revised  Interim  Guidelines  for 
Examination  of  Patent  Applications 


Under  the  35  U.S.C.  112, 1 1  'Written 
Description'  Requirement"  published  in 
the  Federal  Register  at  64  FR  71427, 
Dec.  21,  1999,  and  in  the  Official 
Gazette  at  1231  0!G.  123,  Feb.  29.  2000. 
The  written  comments  have  been 
carefully  considered. 

Overview  of  Comments 

The  majority  of  comments  favored 
issuance  of  final  written  description 
guidelines  with  minor  revisions. 
Comments  pertaining  to  the  written 
description  guidelines  are  addressed  in 
detail  below.  A  few  comments 
addressed  particular  concerns  with 
respect  to  the  associated  examiner 
training  materials  that  are  available  for 
public  inspection  at  the  USPTO  web  site 
(www.uspto.gov).  Such  comments  will 
be  taken  under  advisement  in  the 
revision  of  the  training  materials; 
consequently,  these  conunents  are  not 
specifically  addressed  below  as  they  do  - 
not  impact  the  content  of  the 
Guidelines.  Several  comments  raised 
issues  pertaining  to  the  patentability  of 
ESTs,  genes,  or  genomic  inventions  with 
respect  to  subject  matter  eligibility  (35 
U.S.C.  101),  novelty  (35  U.S.C.  102),  or 
obviousness  (35  U.S.C.  103).  As  these 
comments  do  not  pertain  to  the  written 
description  requirement  under  35  U.S.C. 
112,  they  have  not  been  addressed. 
However,  the  aforementioned  comments 
are  fully  addressed  in  the  "Discussion  of 
Public  Comments"  in  the  "Utility 
Examination  Guidelines"  Final  Notice, 
which  will  be  published  at  or  about  the 
same  time  as  the  present  Guidelines. 

Responses  to  Specific  Comments 

(1)  Comment:  One  conunent  stated 
that  the  Guidelines  instruct  the  patent 
examiner  to  determine  the 
correspondence  between  what  applicant 
has  described  as  the  essential 
identifying  characteristic  features  of  the 
invention  and  what  applicant  has 
claimed,  and  that  such  analysis  will 
lead  to  error.  According  to  the  comment, 
the  examiner  may  decide  what 
applicant  should  have  claimed  and 
reject  the  claim  for  failure  to  claim  what 
the  examiner  considers  to  be  the 
invention.  Another  comment  suggested 
that  the  Guidelines  should  clarify  what 
is  meant  by  "essential  features  of  the 
invention."  Another  comment  suggested 
that  what  applicant  has  identified  as  the 
"essential  distinguishing 
characteristics"  of  the  invention  should 
be  understood  in  terms  oi  Fiers  v.  Revel, 
984  F.2d  1164,  1169,  25  USPQ2d  1601. 
1605  (Fed.  Cir.  1993)  ("Conception  of  a 
substance  claimed  per  se  without 
reference  to  a  process  requires 
conception  of  its  structure,  name. 
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formula,  or  definitive  chemical  or 
physical  properties."). 

Response:  The  suggestions  have  been 
adopted  in  part.  The  purpose  of  the 
written  description  analysis  is  to 
confirm  that  applicant  had  possession  of 
what  is  claimed.  The  Guidelines  have 
been  modified  to  instruct  the  examiners 
to  compare  the  scope  of  the  invention 
claimed  with  the  scope  of  what 
applicant  has  defined  in  the  description 
of  the  invention.  That  is,  the  Guidelines 
instruct  the  examiner  to  look  for 
consistency  between  a  claim  and  what 
provides  adequate  factual  support  for 
the  claim  as  judged  by  one  of  ordinary 
skill  in  the  art  from  reading  the 
corresponding  written  description. 

(2)  Comment:  Two  comments  urge 
that  Regents  of  the  University  of 
California  v.  Eli  Lilly  &■  Co.,  119  F.3d 
1559,  43  USPQ2d  1398  (Fed.  Cir.  1997), 
is  bad  law  and  should  not  be  followed 
by  the  USPTO  because  it  conflicts  with 
binding  precedent,  such  as  Vas-Cath  v. 
Mahurkar.  935  F.2d  1555, 19  USPQ2d 
1111  (Fed.  Cir.  1991).  flesponse;  The 
final  Guidelines  are  based  on  the 
Office's  current  understanding  of  the 
law  and  are  believed  to  be  fully 
consistent  with  binding  precedent  of  the 
U.S.  Supreme  Court  and  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit.  Eli 
Lilly  is  a  precedential  decision  by  the 
Court  that  has  exclusive  jurisdiction 
over  appeals  involving  patent  law. 
Accordingly,  the  USPTO  must  follow  Eli 
Lilly.  Furthermore,  the  USPTO  does  not 
view  Eli  Lilly  as  conflicting  with  Vas- 
Cath.  Vas-Cath  explains  that  the 
purpose  of  the  written  description 
requirement  is  to  ensure  that  the 
applicant  has  conveyed  to  those  of  skill 
in  the  art  that  he  or  she  was  in 
possession  of  the  claimed  invention  at 
the  time  of  filing.  Vas-Cath,  935  F.2d  at 
1563-64, 19  USPQ2d  at  1117.  Eli  Lilly 
explains  that  a  chemical  compound's 
name  does  not  necessarily  convey  a 
written  description  of  the  named 
chemical  compound,  particularly  when 
a  genus  of  compounds  is  claimed.  Eli 
Lilly,  119  F.3d  at  1568,  43  USPQ2d  at 
1405.  The  name,  if  it  does  no  more  than 
distinguish  the  claimed  genus  fi-om  all 
others  by  function,  does  not  satisfy  the 
written  description  requirement  because 
"it  does  not  define  any  structural 
features  commonly  possessed  by 
members  of  the  genus  that  distinguish 
them  from  others.  One  skilled  in  the  art 
therefore  cannot,  as  one  can  do  with  a 
fully  described  genus,  visualize  or 
recognize  the  identity  of  the  members  of 
the  genus."  Eh  Lilly,  119  F. 3d  at  1568, 
43  USPQ2d  at  1406.  Thus,  EU  Lilly 
identified  a  set  of  circiunstances  in 
which  the  words  of  the  claim  did  not, 
without  more,  adequately  convey  to 


others  that  applicants  had  possession  of 
what  they  claimed. 

(3)  Comment:  Several  comments 
urged  that  the  Guidelines  do  not 
recognize  the  inconsistency  between  the 
original  claim  doctrine  and  the  written 
description  requirement  as  set  out  in 
Fiers  and  Eli  Lilly.  On  the  other  hand, 
emother  comment  asserts  that  there  is  no 
strong  presumption  that  an  originally 
filed  claim  constitutes  an  adequate 
written  description  of  the  claimed 
subject  matter.  Several  comments 
indicate  that  in  haec  veiim  support 
should  be  sufficient  to  comply  with  the 
written  description  requirement.  Two 
comments  urge  that  the  concept  of 
constructive  reduction  to  practice  upon 
filing  of  an  application  has  been 
ignored.  Response:  As  noted  above,  the 
USPTO  does  not  find  Fiers  and  Eli  Lilly 
to  be  in  conflict  with  binding  precedent. 
An  original  claim  may  provide  written 
description  for  itself,  but  it  still  must  be. 
an  adequate  written  description  which 
establishes  that  the  inventor  was  in 
possession  of  the  invention.  The 
"original  claim  doctrine"  is  foimded  on 
cases  which  stand  for  the  proposition 
that  originally  filed  claims  are  part  of 
the  written  description  of  an  application 
as  filed,  and  thus  subject  matter  which 
is  present  only  in  originally  filed  claims 
need  not  find  independent  support  in 
the  specification.  See,  e.g..  In  re  Koller, 
613  F.2d  819,  824,  204  USPQ  702,  706 
(CCPA  1980}  (later  added  claims  of 
similar  scope  and  wording  were 
adequately  described  by  original 
claims);  In  re  Gardner,  480  F.2d  879, 
880, 178  USPQ  149, 149  (CCPA  1973) 
("Under  these  circumstances,  we 
consider  the  original  claim  in  itself 
adequate  'written  description'  of  the 
claimed  invention.  It  was  equally  a 
'written  description'  *  *  *  whether 
located  among  the  original  claims  or  in 
the  descriptive  part  of  the 
specification.").  However,  as  noted  in 
the  preceding  comment,  Eli  Lilly 
identified  a  set  of  circumstances  in 
which  the  words  of  the  claim  did  not, 
without  more,  adequately  convey  to 
others  that  applicants  had  possession  of 
what  they  claimed.  When  the  name  of 
a  novel  chemical  compound  does  not 
convey  sufficient  structiural  information 
about  the  compound  to  identify  the 
compoimd.  merely  reciting  the  name  is 
not  enough  to  show  that  the  inventor 
had  possession  of  the  compound  at  the 
time  the  name  was  written.  The 
Guidelines  indicate  that  there  is  a 
"strong  presumption"  that  an  adequate 
written  description  of  the  claimed 
invention  is  present  when  the 
application  is  filed,  consistent  with  In  re 
Wertheim.  541  F.2d  257,  263, 191  USPQ 


90,  97  (CCPA  1976)  ("we  are  of  the 
opinion  that  the  PTO  has  the  initial 
biu-den  of  presenting  evidence  or 
reasons  why  persons  skilled  in  the  art 
would  not  recognize  in  the  disclosure  a 
description  of  the  invention  defined  by 
the  claims.").  In  most  cases,  the 
statement  that  "an  originally  filed  claim 
is  its  own  written  description,"  is  borne 
out  because  the  claim  language  conveys 
to  others  of  skill  in  the  art  that  the 
applicant  was  "in  possession"  of  what 
is  claimed.  The  Guidelines  emphasize 
that  the  burden  of  proof  is  on  the 
examiner  to  establish  that  a  description 
as  filed  is  not  adequate  and  require  the 
examiner  to  introduce  sufficient 
evidence  or  technical  reasoning  to  shift 
the  burden  of  going  forward  with 
contrary  evidence  to  the  applicant. 

(4)  Comment:  One  comment  stated 
that  the  Guidelines  change  the 
substance  of  the  written  description 
requirement  to  require  some  level  of 
enablement.  The  comment  stated  that 
the  Eli  Lilly  case  should  not  be  followed 
because  its  change  in  the  quality  of  the 
description  required  is  in  conflict  with 
precedent.  Another  comment  suggested 
that  to  comply  with  the  written 
description  requirement,  the  description 
must  both  (i)  demonstrate  possession  of 
the  claimed  invention  by  the  applicant; 
and  (ii)  put  the  public  in  possession  of 
the  claimed  invention.  Response:  As 
noted  in  the  comment  above,  the 
USPTO  is  bound  by  the  Federal 
Circuit's  decision  in  Eli  Lilly.  The 
Guidelines  have  been  revised  to  clarify 
that  an  applicant  must  provide  a 
description  of  the  claimed  invention 
which  shows  that  applicant  was  in 
possession  of  the  claimed  invention. 
The  suggestion  to  emphasize  that  the 
written  description  requirement  must 
put  the  public  in  possession  of  the 
invention  has  not  been  adopted  because 
it  removes  much  of  the  distinction 
between  the  written  description 
requirement  and  the  enablement 
requirement.  Although  the  two  concepts 
are  entwined,  they  are  distinct  and  each 
is  evaluated  under  separate  legal 
criteria.  The  written  description 
requirement,  a  question  of  fact,  ensures 
that  the  inventor  conveys  to  others  that 
he  or  she  had  possession  of  the  claimed 
invention;  whereas,  the  enablement 
requirement,  a  question  of  law,  ensures 
that  the  inventor  conveys  to  others  how 
to  make  and  use  the  claimed  invention. 

(5)  Comment:  One  comment  suggested 
that  the  Guidelines  should  provide 
examples  of  situations  in  which  the 
written  description  requirement  was 
met  but  the  enablement  requirement 
was  not,  and  vice  versa.  Another 
comment  stated  that  examiners  often 
use  enablement  language  in  making 
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written  description  rejections. 
Response:  The  enablement  and  written 
description  requirements  are  not 
coextensive  and,  therefore,  situations 
will  arise  in  which  one  requirement  is 
met  but  the  other  is  not.  Federal  Circuit 
case  law  demonstrates  many 
circumstances  where  enablement  or 
written  description  issues,  but  not  both, 
were  before  the  Court.  These  Guidelines 
are  intended  to  clarify  for  the  examining 
corps  the  criteria  needed  to  satisfy  the 
written  description  requirement.  For 
examples  applying  these  Guidelines  to 
hypodietical  fact  situations,  see  the 
"Synopsis  of  Application  of  Written 
Description  Guidelines"  (examiner 
training  materials  available  on-line  at 
http://www.  uspto.gov/web/menu/ 
written.pdf).  These  examples,  as  well  as 
the  examination  form  paragraphs  and 
instructions  on  their  proper  use,  provide 
the  appropriate  language  examiners 
should  use  in  making  written 
description  rejections. 

(6)  Comment:  One  comment  disagreed 
with  the  statement  in  an  endnote  that 
"the  fact  that  a  great  deal  more  than  just 
a  process  is  necessary  to  render  a 
product  invention  obvious  means  that  a 
great  deal  more  than  just  a  process  is 
necessary  to  provide  written  description 
for  a  product  invention."  The  comment 
indicated  that  the  statement  is  overly 
broad  and  inconsistent  with  the  "strong 
presumption  that  an  adequate  written 
description  of  the  claimed  invention  is 
present  when  the  application  is  filed." 
As  an  extreme  case,  for  example,  for 
product-by-process  claims,  nothing  else 
would  be  needed  to  provide  the  written 
description  of  the  product.  Response: 
The  endnote  has  been  clarified  and  is 
now  more  narrowly  drawn.  However, 
there  is  no  per  se  rule  that  disclosure  of 
a  process  is  sufficient  to  adequately 
describe  the  products  produced  by  the 
process.  In  fact,  Fiers  v.  Revel  and  Eli 
Lilly  involved  special  circiunstances 
where  the  disclosure  of  a  process  of 
making  and  the  function  of  the  product 
alone  did  not  provide  an  adequate 
written  description  for  product  claims. 
Even  when  a  product  is  claimed  in  a 
product-by-process  format,  the 
adequacy  of  the  written  description  of 
the  process  to  support  product  claims 
must  be  evaluated  on  a  case-by-case 
basis. 

(7)  Comment:  Several  comments  urge 
that  actual  reduction  to  practice,  as  a 
method  of  satisfying  the  written 
description  requirement  by 
demonstrating  possession,  has  been 
over-emphasized.  Response:  The 
Guidelines  have  been  clarified  to  state 
that  describing  an  actual  reduction  to 
practice  is  one  of  a  number  of  ways  to 
show  possession  of  the  invention. 


Description  of  an  actual  reduction  to 
practice  offers  an  important  "safe 
haven"  that  applies  to  all  applications 
and  is  just  one  of  several  ways  by  which 
an  applicant  may  demonstrate 
possession  of  the  claimed  invention. 
Actual  reduction  to  practice  may  be 
crucial  in  the  relatively  rare  instances 
where  the  level  of  knowledge  and  level 
of  skill  are  such  that  those  of  skill  in  the 
art  cannot  describe  a  composition 
structiu-ally,  or  specify  a  process -of 
making  a  composition  by  naming 
components  and  combining  steps,  in 
such  a  way  as  to  distinguish  the 
composition  with  particularity  from  all 
others.  Thus,  the  emphasis  on  actual 
reduction  to  practice  is  appropriate  in 
those  cases  where  the  inventor  cannot 
provide  an  adequate  description  of  what 
the  composition  is,  and  a  definition  by 
function  is  insufficient  to  define  a 
composition  "because  it  is  only  an 
indication  of  what  the  [composition] 
does,  rather  than  what  it  is."  Eli  Lilly, 
119  F.3d  at  1568,  43  USPQ  at  1406.  See 
also  Amgen  Inc.  v.  Chugai 
Pharmaceutical  Co.,  927  F.2d  1200, 
1206,  18  USPQ2d  1016, 1021  (Fed.  Cir. 
1991). 

(8)  Coniment:  One  comment  asserts 
that  the  citation  to  Pfaffv.  Wells 
Electronics,  Inc.,  525  U.S.  55,  48 
USPQ2d  1641  (1998)  is  inappropriate 
and  should  be  deleted  because  Pfaff  is 
concerned  with  §  102(b)  on-sale  bar,  not 
written  description.  Another  comment 
suggested  that  the  Guidelines  should 
provide  an  explanation  of  how  the 
"ready  for  patenting"  concept  of  Pfaff 
should  be  used  in  determining 
compliance  with  the  written  description 
requirement.  Response:  The  Guidelines 
state  the  general  principle  that  actual 
reduction  to  practice  is  not  required  to 
show  possession  of,  or  to  adequately 
describe,  a  claimed  invention  (although, 
as  noted  in  the  previous  comment,  an 
actual  reduction  to  practice  is  crucial  in 
relatively  rare  instances).  An  alternative 
is  to  show  that  the  invention  described 
was  "ready  for  patenting"  as  set  out  in 
Pfaff.  For  example,  a  description  of 
activities  that  demonstrates  the 
invention  was  "ready  for  patenting" 
satisfies  the  written  description 
requirement.  As  Wertheim  indicates, 
"how  the  specification  accomplishes 
this  is  not  material."  541  F.2d  at  262, 
191  USPQ  at  96. 

(9)  Comment:  One  comment  stated 
that  the  written  description  of  a  claimed 
DNA  should  be  required  to  include  the 
complete  sequence  of  the  DNA  and 
claims  should  be  limited  to  the  DNA 
sequence  disclosed.  Response: 
Describing  the  complete  chemical 
structure,  i.e.,  the  DNA  sequence,  of  a 
claimed  DNA  is  one  method  of 


satisfying  the  written  description 
requirement,  but  it  is  not  the  only 
method.  See  EU  Lilly.  119  F.3d  at  1566, 
43  USPQ2d  at  1404  ("An  adequate 
written  description  of  a  DNA  *  *  * 
requires  a  precise  definition,  such  as  by 
structure,  formula,  chemical  name,  or 
physical  properties."  (emphasis  added, 
internal  quote  omitted)).  "Therefore, 
there  is  no  basis  for  a  per  se  rule 
requiring  disclosure  of  complete  DNA 
sequences  or  limiting  DNA  claims  to 
only  the  sequence  disclosed. 

(10)  Comment:  One  comment  stated 
that  it  is  difficult  to  envision  how  one 
could  provide  a  description  of  sufficient 
identifying  characteristics  of  the 
invention  without  physical  possession 
of  a  species  of  the  invention,  and  thus 
this  manner  of  showing  possession 
should  be  considered  as  a  way  to  show 
actual  reduction  to  practice.  Response: 
This  suggestion  has  not  been  adopted. 
The  three  ways  of  demonstrating 
possession  as  set  forth  in  the  Guidelines 
are  merely  exemplary  and  are  not 
mutually  exclusive.  While  there  are 
some  cases  where  a  description  of 
sufficient  relevant  identifying 
characteristics  will  evidence  an  actual 
reduction  to  practice,  there  are  other 
cases  where  it  will  not.  See,  e.g.,  Ralston 
Purina  Co.  v.  Far-Mar-Co,  Inc..  772  F.2d 
1570, 1576,  227  USPQ  177, 180  (Fed. 
Cir.  1985)  (disclosure  taken  with  the 
knowledge  of  those  skilled  in  the  art 
may  be  sufficient  support  for  claims). 

(11)  Comment:  One  comment  stated 
that  the  Guidelines  should  be  revised  to 
indicate  that  the  test  of  disclosure  of 
sufficienUy  detailed  drawings  should  be 
expanded  to  include  structural  claiming 
of  chemical  entities.  Response:  The 
suggestion  has  been  adopted. 

(12)  Comment:  One  comment  stated 
that  the  Guidelines  should  reflect  that 
an  inventor  is  in  possession  of  the 
invention  when  the  inventor 
demonstrably  has  at  least  a  complete 
conception  thereof,  and  that  factors  and 
attributes  which  provide  proof  of 
written  description  should  include 
evidence  typically  provided  to  prove  a 
complete  conception.  Response:  The 
suggestion  has  not  been  adopted 
because  the  conception  analysis 
typically  involves  documentary 
evidence  in  addition  to  the  description 
of  the  invention  in  the  application  as 
filed.  However,  it  is  acknowledged  that 
if  evidence  typically  provided  to  prove 
a  complete  conception  is  present  in  the 
specification  as  filed,  it  would  be 
sufficient  to  show  possession.  The 
Federal  Circuit  has  stated  "(tjhe 
conception  analysis  necessarily  tiims  on 
the  inventor's  ability  to  describe  his 
invention  with  particularity.  Until  he 
can  do  so,  he  cannot  prove  possession 
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of  the  complete  mental  picture  of  the 
invention."  Burroughs  Wellcome  Co.  v. 
Ban  Labs.,  Inc.,  40  F.3d  1223. 1228,  32 
USPQ2d  1915, 1919  (Fed.  Cir.  1994).  As 
further  noted  by  the  Federal  Circuit,  in 
order  to  prove  conception,  "a  party 
must  show  possession  of  every  feature 
recited  in  the  count,  and  that  every 
limitation  of  the  count  must  have  been 
known  to  the  inventor  at  the  time  of  the 
alleged  conception."  Coleman  v.  Dines, 
754  F.2d  353,  359,  224  USPQ857,  862 
(Fed.  Cir.  1985). 

(13)  Comment:  One  comment 
indicated  that  a  "possession"  test  does 
not  appear  in  Title  35  of  the  U.S.  Code 
and  is  not  clearly  stated  by  the  Federal 
Circuit  Therefore,  it  is  recommended 
that  patent  examiners  be  directed  to  use 
existing  judicial  precedent  to  make 
reiections  of  claims  unsupported  by  a 
statutory  written  description 
requiranent.  Response:  While  the 
Federal  Circuit  has  not  specifically  laid 
out  a  "possession"  test,  the  Court  has 
clearly  indicated  that  possession  is  a 
cornerstone  of  the  written  description 
inquiry.  See,  e.g.,  Vas-Cath,  Inc.  v. 
Mahurkar,  935  F.2d  1555, 1563, 19 
USPQ2d  1111, 1116  (Fed.  Cir.  1991);  see 
also  Purdue  Pharma  LP.  v.  Paulding 
Inc..  230  F.3d  1320, 1323.  56  USPQ2d 
1481. 1483  (Fed.  Cir.  2000)  ("(o}ne 
•killed  in  the  art,  reading  the  disclosure, 
must  immediately  discern  the  limitation 
at  issue  in  the  claims")  (internal  quote 
omittad).  The  possession  test  as  set  forth 
in  the  Guidelines  is  extrapolated  from 
caM  law  in  a  wide  variety  of 
technologies  and  is  not  intended  to  be 
limiting.  Any  rejections  made  by 
examiners  will  be  made  under  35  U.S.C. 
112.  fl,  with  supporting  rationale.  Final 
reiections  are  appealable  if  applicant 
disagrees  and  foUows  the  required 
procedures  to  appeal. 

(14)  Comment:  Two  comments 
indicated  that  if  the  amino  acid 
sequence  for  a  polypeptide  whose 
utility  has  been  identified  is  described, 
then  the  question  of  possession  of  a 
class  of  nucleotides  encoding  that 
poljrpeptide  can  be  addressed  as  a 
relatively  routine  matter  using  the 
understanding  of  the  genetic  code,  and 
that  the  endnote  addressing  this  issue 
should  be  revised.  Response:  The 
suggestion  of  these  comments  has  been 
incorporated  in  the  Guidelines  and  will 
be  reflected  in  the  training  materials. 
Howevn,  based  upon  In  re  Bell.  991 
F.2d  781,  785,  26  USPQ2d  1529,  1532 
(Fed.  Cir.  1993)  and  In  re  Baird,  16  F.3d 
380.  382.  29  USPQ2d  1550. 1552  (Fed. 
Cir.  1994),  this  does  not  mean  that 
applicant  was  in  possession  of  any 
particular  species  of  the  broad  genus. 

(15)  Comment:  One  comment 
disagreed  with  an  endnote  which  stated 


that  a  laimdry  list  disclosure  of  moieties 
does  not  constitute  a  written  description 
of  every  species  in  a  genus.  Specifically, 
the  comment  indicates  that  if  the 
existence  of  a  functional  genus  is 
adequately  described  in  the 
specification,  a  laundry  list  of  the 
species  within  that  genus  must  satisfy 
the  written  description  requirement. 
Response:  The  suggestion  to  revise  the 
endnote  will  not  be  adopted.  A  lack  of 
adequate  written  description  problem 
arises  if  the  knowledge  and  level  of  skill 
in  the  art  would  not  p>ermit  one  skilled 
in  the  art  to  inunediately  envisage  the 
product  claimed  frt>m  the  disclosiue. 
This  was  aptly  demonstrated  in  In  re 
Bell  and  In  re  Baird  where  possession  of 
a  large  genus  did  not  put  a  person  of 
ordinary  skill  in  the  art  in  possession  of 
any  particular  species.  See  also  Purdue 
Pharma,  230  F.3d  at  1328,  56  USPQ2d 
at  1487  (because  the  original 
specification  did  not  disclose  the  later 
claimed  concentration  ratio  was  a  part 
of  the  invention,  the  inventors  cannot 
argue  that  they  are  merely  narrowing  a 
broad  invention). 

(16)  Conunent:  One  comment 
suggested  that  in  the  majority  of  cases, 
a  single  species  will  support  a  generic 
claim,  and  that  the  Guidelines  should 
emphasize  this  point.  Response:  The 
sugiestion  has  been  adopted  to  a  limited 
degree.  The  Guidelines  now  indicate 
that  a  single  species  may,  in  some 
instances,  provide  an  adequate  written 
description  of  a  generic  claim  when  the 
description  of  the  species  would 
evidence  to  one  of  ordinary  skill  in  the 
art  that  the  invention  includes  the 
genus.  Note,  however,  Tronzo  v.  Biomet, 
Inc.,  156  F.3d  1154.  47  USPQ2d  1829 
(Fed.  Cir.  1998),  where  the  species  in 
the  parent  implication  was  hisld  not  to 
provide  written  description  support  for 
the  genus  in  the  child  application. 

(17)  Comment:  One  comment  asserted 
that  the  Guidelines  should  focus  on  the 
comphance  of  the  claims,  not  the 
specification,  with  the  written 
description  requirement.  Response:  This 
suggestion  will  not  be  adopted.  "The 
specification  shall  contain  a  written 
description  of  the  invention."  35  U.S.C. 
112.  The  claims  are  part  of  the 
specification,  /d.,  1  2.  If  an  adequate 
description  is  provided,  it  will  suffice 
"whether  located  among  the  original 
claims  or  in  the  descriptive  part  of  the 
specification."  In  re  Gardner,  480  F.2d 
879,  880,  178  USPQ 149  (CCPA  1973). 
The  entire  disclosure,  including  the 
specification,  drawings,  and  claims, 
must  be  considered. 

(18)  Cbnimenf;  One  conunent  asserted 
that  the  Guidelines  confuse  "new 
matter,"  35  U.S.C.  132,  with  the  written 
description  requirement,  and  that  the 


same  standard  for  written  description 
should  be  applied  to  both  original 
claims  and  new  or  amended  claims. 
Response:  The  Guidelines  indicate  that 
for  both  original  and  amended  claims, 
the  inquiry  is  whether  one  skilled  in  the 
art  can  reasonably  conclude  that  the 
inventor  had  possession  of  the  claimed 
invention  at  the  time  the  application 
was  filed. 

(19)  Comment:  One  comment 
suggested  that  the  second  paragraph  of 
the  section  pertaining  to  determining 
what  the  claim  as  a  whole  covers  should 
be  deleted  because  it  relates  more  to 
compliance  with  §  112,  second 
paragraph,  than  with  the  written 
description  requirement.  Response:  This 
suggestion  will  not  be  adopted.  The 
claims  must  be  construed  and  all  issues 
as  to  the  scope  and  meaning  of  the  claim 
must  be  explored  during  the  inquiry 
into  whether  the  written  description 
requirement  has  been  met.  The  concept 
of  treating  the  claim  as  a  whole  is 
applicable  to  all  criteria  for 
patentabiUty. 

(20)  Comment:  One  comment 
suggested  a  different  order  for  the 
general  analysis  for  determining 
comphance  with  the  written  description 
requirement,  starting  with  reading  the 
claim,  then  the  specification,  and  then 
determining  whether  the  disclosure 
demonstrates  possession  by  the 

31icant.  Response:  This  suggestion 
not  be  adopted.  The  claims  must  be 
construed  as  broadly  as  reasonable  in 
light  of  the  specification  and  the 
knowledge  in  the  ait.  See  In  re  Morris, 
127  F.3d  1048, 1054,  44  USPQ2d  1023, 
1027  (Fed.  Cir.  1997).  Then  the 
disclosure  must  be  evaluated  to 
determine  whether  it  adequately 
describes  the  claimed  invention.  i.e., 
whether  it  conveys  to  a  person  having 
ordinary  skill  in  the  art  that  the 
applicant  had  possession  of  what  he  or 
she  now  claims. 

(21)  Conunent:  Several  comments 
siiggested  that  the  Guidelines  are 
unclear  with  regard  to  how  the 
examiner  should  treat  the  transitional 
phrase  "consisting  essentially  of."  The 
comments  also  suggested  that  the 
endnote  that  explains  "consisting 
essentially  of  does  not  make  clear  how 
the  use  of  this  intermediate  transitional 
language  affects  the  scope  of  the  claim. 
Several  comments  stated  that  the 
USPTO  does  not  have  legal  authority  to 
treat  claims  reciting  this  language  as 
open  (equivalent  to  "comprising"). 
Another  comment  suggested  that  the 
phrase  "clear  indication  in  the 
specification"  be  replaced  with 
"explicit  or  implicit  indication." 
Response:  The  transitional  phrase 
"consisting  essentially  of  "excludes 
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ingredients  that  would  'materially  affect 
the  basic  and  novel  characteristics'  of 
the  claimed  composition."  Atlas  Powder 
Co.  V.  E.I.  DuPont  de  Nemours  &■  Co., 
750  F.2d  1569.  1574,  224  USPQ  409, 
412  (Fed.  Cir.  1984).  The  basic  and 
novel  characteristics  of  the  claimed 
invention  are  limited  by  the  balance  of 
the  claim.  In  re  Janakirama-Rao,  317 
F.2d  951,  954, 137  USPQ  893,  896 
(CCPA  1963).  However,  during 
prosecution  claims  must  be  read 
broadly,  consistent  with  the 
specification.  In  re  Morris,  127  F.3d 
1048,  1054,  44  USPQ2d  1023, 1027 
(Fed.  Cir.  1997).  Thus, /or  puiposes  of 
searching  for  and  applying  prior  art  in 
a  rejection  under  35  U.S.C.  102  or  103, 
if  the  specification  or  the  claims  do  not 
define  the  "basic  and  novel"  properties 
of  the  claimed  subject  matter  (or  if  such 
properties  are  in  dispute),  the  broadest 
reasonable  interpretation  consistent 
with  the  specification  is  that  the  basic 
and  novel  characteristics  are  merely  the 
presence  of  the  recited  limitations.  See, 
e.g.,  Janakirama-Rao,  317  F.2d  at  954, 
137  USPQ  at  895-96.  This  does  not 
indicate  that  the  intermediate 
transitional  language  is  never  given 
weight.  AppUcants  may  amend  the 
claims  to  avoid  the  rejections  or  seek  to 
establish  that  the  specification  provides 
definitions  of  terms  in  the  claims  that 
define  the  basic  and  novel 
characteristics  of  the  claimed  invention 
which  distingmsh  the  claimed 
invention  from  the  prior  art.  When  an 
applicant  contends  that  additional  steps 
or  materials  in  the  prior  art  are  excluded 
by  the  recitation  of  'consisting 
essentially  of,'  applicant  has  the  burden 
of  showing  that  the  introduction  of 
additional  steps  or  components  would 
materially  change  the  characteristics  of 
appUcant's  invention.  InreDe  Lajarte, 
337  F.2d  870, 143  USPQ  256  (CCPA 
1964).  The  language  used  in  the 
Guidelines  is  consistent  with  PPG 
Industries  Inc.  v.  Guardian  Industries 
Corp.,  156  F.3d  1351, 1355,  48  USPQ2d 
1351, 1355  (Fed.  Cir.  1998)  ("PPG  could 
have  defined  the  scope  of  the  phrase 
'consisting  essentially  or  for  purposes 
of  its  patent  by  making  clear  in  its 
specification  what  it  regarded  as 
constituting  a  material  change  in  the 
basic  and  novel  characteristics."). 

(22)  Comment:  One  comment  stated 
that  the  written  description  should 
"disclose  the  invention,"  including  why 
the  invention  works  and  how  it  was 
developed.  Response:  This  suggestion 
has  not  been  adopted.  An  inventor  does 
not  need  to  know  how  or  why  the 
invention  works  in  order  to  obtain  a 
patent.  Newman  v.  Quigg,  877  F.2d 
1575, 1581,  11  USPQ2d  1340, 1345 


(Fed.  Cir.  1989).  To  satisfy  the 
enablement  requirement  of  35  U.S.C. 
112,  ^1,  an  application  must  disclose 
the  claimed  invention  in  sufficient 
detail  to  enable  a  person  of  ordinary 
skill  in  the  art  to  make  and  use  the 
claimed  invention.  To  satisfy  the 
written  description  requirement  of  35 
U.S.C.  112, 1 1,  the  description  must 
show  that  the  applicant  was  in 
possession  of  the  claimed  invention  at 
the  time  of  filing.  There  is  no  statutory 
basis  to  require  disclosure  of  why  an 
invention  works  or  how  it  was 
developed.  "Patentability  shall  not  be 
negatived  by  the  manner  in  which  the 
invention  was  made."  35  U.S.C.  103(a). 

(23)  Conunent:  One  conunent 
recommended  that  the  phrases 
"emerging  and  impredictable 
technologies"  and  "unpredictable  art" 
be  replaced  with  the  phrase — inventions 
characterized  by  factors  which  are  not 
reasonably  predictable  in  terms  of  the 
ordinary  skill  in  the  art — .  Response: 
The  suggestion  is  adopted  in  part  and 
the  reconunended  phrase  has  been 
added  as  an  eJtemative. 

(24)  Comment:  One  comment 
recommended  that  the  phrase 
"conventional  in  the  art"  be  replaced 
with — part  of  the  knowledge  of  one  of 
ordinary  skill  in  the  art — .  Response: 
The  suggestion  is  adopted  in  part  and 
the  recommended  phrase  has  been 
added  as  an  alternative.  The  standard  of 
"conventional  in  the  art"  is  supported 
by  case  law  holding  that  a  patent 
specification  "need  not  teach,  and 
preferably  omits,  what  is  well  known  in 
the  art."  See  Spectra-Physics,  Inc.  v. 
Coherent,  Inc.,  827  F.2d  1524, 1534,  3 
USPQ2d  1737, 1743  (Fed.  Cir.  1987); 
Hybritech  Inc.  v.  Monoclonal 
Antibodies.  Inc.,  802  F.2d  1367,  1384, 
231  USPQ  81,  94  (Fed.  Cir.  1986).  See 
cdso  Atmel  Corp.  v.  Information  Storage 
Devices,  Inc.,  198  F.3d  1374, 1382,  53 
USPQ2d  1225. 1231  (Fed.  Cir.  1999). 

(25)  Comment:  One  comment 
recommended  that  the  Guidelines  be 
amended  to  state  that  the  appropriate 
skill  level  for  determining  possession  of 
the  claimed  invention  is  that  of  a  person 
of  ordinary  skill  in  the  art.  Response: 
The  comment  has  not  been  adopted. 
The  statutory  language  itself  indicates 
that  compliance  with  the  requirements 
of  35  U.S.C.  112, 11,  is  judged  from  the 
standard  of  "any  person  skilled  in  the 
art."  It  is  noted,  however,  that  the 
phrases  "one  of  skill  in  the  art"  and 
"one  of  ordinary  skill  in  the  art"  appear 
to  be  synonymous.  See,  e.g..  Union  Oil 
Co.  V.  Atlantic  Richfield  Co..  208  F.3d 
989,  997,  54  USPQ2d  1227,  1232  (Fed. 
Cir.  2000)  ("The  written  description 
requirement  does  not  require  the 
applicant  'to  describe  exactiy  the  subject 


matter  claimed,  [instead]  the  description 
must  clearly  allow  persons  of  ordinary 
skill  in  the  art  to  recognize  that  [he  or 
she]  invented  what  is  claimed,'  Thus, 
§  112,  \  1,  ensures  that,  as  of  the  filing 
date,  the  inventor  conveyed  with 
reasonable  clarity  to  those  of  skill  in  the 
art  that  he  was  in  possession  of  the 
subject  matter  of  the  claims."  (citations 
omitted,  emphasis  added)). 

(26j  Comment:  One  comment  stated 
that  an  endnote  misstates  the  relevant 
law  in  stating  that,  to  show  inherent 
written  descriptive  support  for  a  claim 
limitation,  the  inherent  disclosure  must 
be  such  as  would  be  recognized  by  a 
person  of  ordinary  skill  in  the  art.  The 
comment  recommended  that  the 
endnote  be  amended  to  delete  the 
reference  to  recognition  by  persons  of 
ordinary  skill  and  to  cite  Pingree  v. 
Hull,  518  F.2d  624,  186  USPQ  248 
(CCPA  1975),  rather  tiian  In  re 
Robertson,  169  F.3d  743, 49  USPQ2d 
1949  (Fed.  Cir.  1999),  flespo/ise.  The 
conmient  has  not  been  adopted.  Federal 
Circuit  precedent  makes  clear  that  an 
inherent  disclosure  must  be  recognized 
by  those  of  ordinary  skill  in  the  art  See, 
e.g..  Hyatt  v.  Boone,  146  F.3d  1348, 
1354-55,  47  USPQ2d  1128, 1132  (Fed. 
Cir.  1998)  ("[T]he  purpose  of  the 
description  requirement  is  'to  ensure 
that  the  inventor  had  possession,  as  of 
the  filing  date  of  the  application  relied 
on.  of  the  specific  subject  matter  later 
claimed  by  him.'  *  *  *  Thus,  the 
written  description  must  include  all  of 
the  limitations  of  the  interference  count, 
or  the  applicant  must  show  that  any 
absent  text  is  necessarily  comprehended 
in  the  description  provided  and  would 
have  been  so  understood  at  the  time  the 
patent  application  was  filed."  (emphasis 
added)).  See  also  Reiffin  v.  Microsoft 
Corp.,  214  F.3d  1342, 1346,  54  USPQ2d 
1915,  1917  (Fed.  Cir.  2000)  (The 
"application  considered  as  a  whole 
must  convey  to  one  of  ordinary  skill  in 
the  art,  either  explicitiy  or  inherently, 
that  [the  inventor]  invented  the  subject 
matter  claimed  *   *   *.See*   *   * 
Continental  Can  Co.  USA  v.  Monsanto 
Co..  948  F.2d  1264. 1268.  20  USPQ2d 
1746, 1749  (Fed.  Cir.  1991)  (descriptive 
matter  may  be  inherently  present  in  a 
specification  if  one  skilled  in  the  art 
would  necessarily  recognize  such  a 
disclosure)"). 

(27)  Comment:  Several  comments 
pointed  out  an  inconsistency  in  the 
Federal  Register  Notice  re:  tiie  Revised 
Interim  Writien  Description  Guidelines. 
The  inconsistency  concerned  the 
treatment  of  claims  directed  to  an 
isolated  DNA  comprising  SEQ  ID  NO:l 
wherein  SEQ  ID  N0:1  is  an  expressed 
sequence  tag.  The  comments  contrasted 
paragraphs  34  and  35  of  the  Response  to 
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Public  Comments  with  the  statement  in 
the  text  of  the  Guidelines  that  a  genus 
must  be  supported  by  a  representative 
number  of  species  (as  analyzed  in 
Example  7  of  the  training  materials). 
Response:  The  USPTO  acknowledges 
that  there  was  an  inconsistency.  The 
Office  notes  that  a  claim  reciting  a 
nucleic  acid  comprising  SEQ  ID  NO:l 
may  be  subject  to  a  rejection  for  lack  of 
an  adequate  written  description  where 
particiilar  identifiable  species  within 
the  scope  of  the  claim  lack  an  adequate 
written  description.  The  training 
materials  as  amended  exemplify  an 
appropriate  analysis. 

(28)  Comment:  One  comment  stated 
that  the  USPTO  should  respond  to  the 
issue  of  whether  the  U.S.  is  meeting  its 
TRIPs  obligations.  This  comment  noted 
that  the  USPTO  did  not  address  an 
earlier  comment  regarding  the  "Interim 
Guidelines  for  the  Examination  of 
Patent  Applications  under  the  35  U.S.C. 
112, 1 1.  Written  Description' 
Requirement,"  63  FR  32,639,  June  15, 
1998,  which  questioned  whether  the 
written  description  requirement  is  truly 
different  firom  the  enablement 
requirement,  and  indicated  that  such  a 
requirement  may  be  contrary  to  the 
TRIPs  provisions  of  the  World  Trade 
Organization  (Article  27.1).  Article  27.1 
requires  WTO  Members  to,  inter  alia, 
make  patents  available,  with  limited 
exceptions,  for  products  and  processes 
in  all  fields  of  technology  so  long  as 
those  products  and  processes  are  new, 
involve  an  inventive  step,  and  are 
capable  of  industrial  application.  The 
comment  further  suggested  a  response. 
Response:  TRIPs  Article  27  does  not 
address  what  must  be  included  in  a 
patent  application  to  allow  WTO 
Member  officials  to  determine  whether 
particular  inventions  meet  the  standards 
for  patentability  established  in  that 
Article.  TRIPs  Article  29,  which  is  more 
relevant  to  this  conunent,  states  that 
Members  "shall  require"  patent 
applicants  to  discldse  their  invention 
"in  a  manner  sufficiently  clear  and 
complete  for  the  invention  to  be  carried 
out  by  a  person  skilled  in  the  art."  If  the 
written  description  is  not  clear  and 
complete,  the  applicant  may  not  have 
been  in  possession  of  the  invention. 
This  may  support  both  written 
description  and  enablement  standards. 
In  addiition.  Article  29  expressly 
authorizes  Members  to  require  patent 
applicants  to  disclose  the  best  method 
the  inventor  knows  at  the  time  of  filing 
an  application  for  carrying  out  the 
invention. 

(29)  Comment:  Two  comments 
commended  the  USPTO  for  eliminating 
the  Biotechnology  Specific  Examples  in 
the  Revised  Interim  Written  Description 


Guidelines  and  providing  separate 
training  materials.  One  comment 
indicated  a  need  to  reconfirm  the 
examples  set  forth  in  the  Interim 
Written  Description  Guidelines 
published  in  1998.  Response:  The 
ciurent  training  materials  reflect  the 
manner  in  which  the  USPTO  interprets 
the  Written  Description  Guidelines. 
(30)  Comment:  Several  comments 
addressed  specific  concerns  about  the 
examiner  training  materials.  Response: 
The  comments  received  with  respect  to 
the  training  materials  will  be  taken 
imder  advisement  as  the  Office  revises 
the  training  materials  in  view  of  the 
revisions  to  the  Guidelines.  The  specific 
comments  will  not  be  addressed  herein 
as  they  do  not  impact  the  language  of 
the  Guidelines. 

Guidelines  for  the  Examination  of 
Patmt  Applications  Under  the  35 
U.S.C.  112, 1 1.  "Written  Description" 
Requirement 

These  "Written  Description 
Guidelines"  are  intended  to  assist  Office 
persoimel  in  the  examination  of  patent 
applications  for  compliance  with  the 
written  description  requirement  of  35 
U.S.C.  112, 1 1.  This  revision  is  based 
on  the  Office's  current  understanding  of 
the  law  and  public  comments  received 
in  response  to  the  USPTO's  previous 
request  for  public  comments  on  its 
Revised  Interim  Written  Description 
Guidelines  and  is  believed  to  be  fully 
consistent  with  binding  precedent  of  the 
U.S.  Supreme  Court,  as  well  as  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
and  its  predecessor  courts. 

This  revision  does  not  constitute 
substantive  rulemaking  and  hence  does 
not  have  the  force  and  effect  of  law.  It 
is  designed  to  assist  Office  personnel  in 
analyzing  claimed  subject  matter  for 
comphance  with  substantive  law. 
Rejections  will  be  based  upon  the 
substantive  law,  and  it  is  these 
rejections  which  are  appealable. 
Consequently,  any  perceived  failure  by 
Office  personnel  to  follow  these 
Guidelines  is  neither  appealable  nor 
petitionable. 

These  Guidelines  are  intended  to  form 
part  of  the  normal  examination  process. 
Thus,  where  Office  personnel  establish 
a  prima  facie  case  of  lack  of  written 
description  for  a  claim,  a  thorough 
review  of  the  prior  art  and  examination 
on  the  merits  for  compliance  with  the 
other  statutory  requirements,  including 
those  of  35  U.S.C.  101. 102. 103,  and 
112,  is  to  be  conducted  prior  to 
completing  an  Office  action  which 
includes  a  rejection  for  lack  of  written 
description.  Office  persoimel  are  to  rely 
on  this  revision  of  the  Guidelines  in  the 
event  of  any  inconsistent  treatment  of 


issues  involving  the  written  description 
requirement  between  these  Guidelines 
and  any  earlier  guidance  provided  fitim 
the  Office. 

I.  General  Principles  Governing 
Compliance  With  the  "Written 
Description"  Requirement  for 
Applications  \. 

The  first  paragraph  of  35  U.S.C.  112 
requires  that  the  "specification  shall 
contain  a  written  description  of  the 
invention  *  *  *."  This  requirement  is 
separate  and  distinct  from  the 
enablement  requirement.'  The  written 
description  requirement  has  several 
policy  objectives.  "[T]he  'essential  goal' 
of  the  description  of  the  invention 
requirement  is  to  clearly  convey  the 
information  that  an  applicant  has 
invented  the  subject  matter  which  is 
claimed."  ^  Another  objective  is  to  put 
the  public  in  possession  of  what  the 
applicant  claims  as  the  invention.^  The 
written  description  requirement  of  the 
Patent  Act  promotes  the  progress  of  the 
useful  arts  by  ensuring  that  patentees 
adequately  describe  their  inventions  in 
their  patent  specifications  in  exchange 
for  the  right  to  exclude  others  frtim 
practicing  the  invention  for  the  duration 
of  the  patent's  term. 

To  satisfy  the  written  description 
requirement,  a  patent  specification  must 
describe  the  claimed  invention  in 
sufficient  detail  that  one  skilled  in  the 
art  can  reasonably  conclude  that  the 
inventor  had  possession  of  the  claimed 
invention.*  An  applicant  shows 
possession  of  the  claimed  invention  by 
describing  the  claimed  invention  with 
all  of  its  limitations  using  such 
descriptive  means  as  words,  structures, 
figiu^s.  diagrams,  and  formulas  that 
fully  set  forth  the  claimed  invention.' 
Possession  may  be  shown  in  a  variety  of 
ways  including  description  of  an  actual 
reduction  to  practice,^  or  by  showing 
that  the  invention  was  "ready  for 
patenting"  such  as  by  the  disclosure  of 
drawings  or  structural  chemical 
formulas  that  show  that  the  invention 
was  complete,^  or  by  describing 
distinguishing  identifying 
characteristics  sufficient  to  show  that 
the  applicant  was  in  possession  of  the 
claimed  invention.^  A  question  as  to 
whether  a  specification  provides  an 
adequate  written  description  may  arise 
in  the  context  of  an  original  claim 
which  is  not  described  sufficiently,  a 
new  or  amended  claim  wherein  a  claim 
limitation  has  been  added  or  removed, 
or  a  claim  to  entitlement  of  an  earlier 
priority  date  or  effective  filing  date 
under  35  U.S.C.  119,  120,  or  365(c)." 
Compliance  with  the  written 
description  requirement  is  a  question  of 
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fact  which  must  be  resolved  on  a  case- 
by-case  basis.'" 

A.  Original  Claims 

There  is  a  strong  presimiption  that  an 
adequate  written  description  of  the 
claimed  invention  is  present  when  the 
application  is  filed.''  However,  the 
issue  of  a  lack  of  adequate  writtei^ 
description  may  arise  even  for  an 
original  claim  when  an  aspect  of  the 
claimed  inveqtion  has  not  been 
described  with  sufficient  particularity 
such  that  one  skilled  in  the  art  would 
recognize  that  the  applicant  had 
possession  of  the  claimed  invention.'^ 
The  claimed  invention  as  a  whole  may 
not  be  adequately  described  if  the 
claims  require  an  essential  or  critical 
feature  which  is  not  adequately 
described  in  the  specification  and 
which  is  not  conventional  in  the  art  or 
known  to  one  of  ordinary  skill  in  the 
art. '3  This  problem  may  arise  where  an 
invention  is  described  solely  in  terms  of 
a  method  of  its  making  coupled  with  its 
function  and  there  is  no  described  or 
art-recognized  correlation  or 
relationship  between  the  structure  of  the 
invention  and  its  function.'*  A  lack  of 
adequate  written  description  issue  also 
arises  if  the  knowledge  and  level  of  skill 
in  the  art  would  not  permit  one  skilled 
in  the  art  to  immediately  envisage  the 
product  claimed  from  the  disclosed 
process." 

B.  New  or  Amended  Claims 

The  proscription  against  the 
introduction  of  new  matter  in  a  patent 
application  '^  serves  to  prevent  an 
applicant  from  adding  information  that 
goes  beyond  the  subject  matter 
originally  filed. '^  Thus,  the  written 
description  requirement  prevents  an 
applicant  from  claiming  subject  matter 
that  was  not  adequately  described  in  the 
specification  as  filed.  New  or  amended 
claims  which  introduce  elements  or 
limitations  which  are  not  supported  by 
the  as-filed  disclosure  violate  the 
written  description  requirement."* 
While  there  is  no  in  haec  verba 
requirement,  newly  added  claim 
limitations  must  be  supported  in  the 
specification  through  express,  implicit, 
or  inherent  disclosure.  An  amendment 
to  correct  an  obvious  error  does  not 
constitute  new  matter  where  one  skilled 
in  the  art  would  not  only  recognize  the 
existence  of  the  error  in  the 
specification,  but  also  recognize  the 
appropriate  correction.'^  Deposits  made 
after  the  application  filing  date  cannot 
be  relied  upon  to  support  additions  to 
or  correction  of  information  in  the 
application  as  filed. ^o 

Under  certain  circimistances, 
omission  of  a  limitation  can  raise  an 


issue  regarding  whether  the  inventor 
had  possession  of  a  broader,  more 
generic  invention.^'  A  claim  that  omits 
an  element  which  applicant  describes  as 
an  essential  or  critical  feature  of  the 
invention  originally  disclosed  does  not 
comply  with  the  written  description 
requirement.22 

"The  fundamental  factual  inquiry  is 
whether  the  specification  conveys  with 
reasonable  clarity  to  those  skilled  in  the 
art  that,  as  of  the  filing  date  sought, 
applicant  was  in  possession  of  the 
invention  as  now  claimed.^a 

n.  Methodology  for  Determining 
Adequacy  of  Written  Description 

A.  Read  and  Analyze  the  Specification 
for  Compliance  With  35  U.S.C.  112,  fl 

Office  personnel  should  adhere  to  the 
following  procedures  when  reviewing 
patent  applications  for  compliance  v^th 
the  written  description  requirement  of 
35  U.S.C.  112, 1 1.  The  examiner  has  the 
initial  burden,  after  a  thorough  reading 
and  evaluation  of  the  content  of  the 
appUcation,  of  presenting  evidence  or 
reasons  why  a  person  skilled  in  the  art 
would  not  recognize  that  the  written 
description  of  the  invention  provides 
support  for  the  claims.  There  is  a  strong 
presumption  that  an  adequate  written 
description  of  the  claimed  invention  is 
present  in  the  specification  as  filed;^* 
however,  with  respect  to  newly  added 
or  amended  claims,  applicant  should 
show  support  in  the  original  disclosure 
for  the  new  or  amended  claims.^^ 
ConsequenUy,  rejection  of  an  original 
claim  for  lack  of  written  description 
should  be  rare.  The  inquiry  into 
whether  the  description  requirement  is 
met  is  a  question  of  fact  that  must  be 
determined  on  a  case-by-case  basis.^^ 

1.  For  Each  Claim,  Determine  What  the 
Claim  as  a  Whole  Covers 

Claim  construction  is  an  essential  part 
of  the  examination  process.  Each  claim 
must  be  separately  analyzed  and  given 
its  broadest  reasonable  interpretation  in 
light  of  and  consistent  with  the  written 
description.^^  The  entire  claim  must  be 
considered,  including  the  preamble 
language  ^^  and  the  transitional 
phrase.^"  The  claim  as  a  whole, 
including  all  limitations  found  in  the 
preamble,^"  the  transitional  phrase,  and 
the  body  of  the  claim,  must  be 
sufficienUy  supported  to  satisfy  the 
written  description  requirement. 3' 

The  examiner  should  evaluate  each 
claim  to  determine  if  sufficient 
structures,  acts,  or  functions  are  recited 
to  make  clear  the  scope  and  meaning  of 
the  claim,  including  the  weight  to  be 
given  the  preamble. -^^  The  absence  of 
definitions  or  details  for  well- 


established  terms  or  procedures  should 
not  be  the  basis  of  a  rejection  under  35 
U.S.C.  112, 1 1,  for  lack  of  adequate 
written  description.  Limitations  may 
not,  however,  be  imported  into  the 
claims  from  the  specification. 

2.  Review  the  Entire  Application  to 
Understand  How  Applicant  Provides 
Support  for  the  Claimed  Invention 
Including  Each  Element  and/or  Step 

Prior  to  determining  whether  the 
disclosure  satisfies  the  written 
description  requirement  for  the  claimed 
subject  matter,  the  examiner  should 
review  the  claims  and  the  entire 
specification,  including  the  specific 
embodiments,  figiu^s,  and  sequence 
listings,  to  understand  how  applicant 
provides  support  for  the  various  features 
of  the  claimed  invention.^^  The  analysis 
of  whether  the  specification  complies 
with  the  written  description 
requirement  calls  for  the  examiner  to 
compare  the  scope  of  the  claim  with  the 
scope  of  the  description  to  determine 
whether  applicant  has  demonstrated 
possession  of  the  claimed  invention. 
Such  a  review  is  conducted  from  the 
standpoint  of  one  of  skill  in  the  art  at 
the  time  the  application  was  filed  ^*  and 
should  include  a  determination  of  the 
field  of  the  invention  and  the  level  of 
skill  and  knowledge  in  the  art. 
Generally,  there  is  an  inverse  correlation 
between  the  level  of  skill  and 
knowledge  in  the  art  and  the  specificity 
of  disclosure  necessary  to  satisfy  the 
written  description  requirement. 
Information  which  is  well  known  in  the 
art  need  not  be  described  in  detail  in  the 
specification.^^ 

3.  Determine  Whether  There  is 
Sufficient  Written  Description  to  Inform 
a  Skilled  Artisan  That  Applicant  was  in 
Possession  of  the  Claimed  Invention  as 
a  Whole  at  the  Time  the  Application 
Was  Filed 

a.  Original  claims.  Possession  may  be 
shown  in  many  ways.  For  example, 
possession  may  be  shown,  inter  alia,  by 
describing  an  actual  reduction  to 
practice  of  the  claimed  invention. 
Possession  may  also  be  shown  by  a  clear 
depiction  of  the  invention  in  detailed 
drawings  or  in  structural  chemical 
formulas  which  permit  a  person  skilled 
in  the  art  to  clearly  recognize  that 
applicant  had  possession  of  the  claimed 
invention.  An  adequate  written 
description  of  the  invention  may  be 
shown  by  any  description  of  sufficient, 
relevant,  identifying  characteristics  so 
long  as  a  person  skilled  in  the  art  would 
recognize  that  the  inventor  had 
possession  of  the  claimed  invention.  ^^ 

A  specification  may  describe  an 
actual  reduction  to  practice  by  showing 


1106 


Federal  Register / Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


that  the  inventor  constructed  an 
embodiment  or  performed  a  process  that 
met  all  the  limitations  of  the  claim  and 
determined  that  the  invention  would 
work  for  its  intended  purpose.  ^^ 
Description  of  an  actual  reduction  to 
practice  of  a  biological  material  may  be 
shown  by  specifically  describing  a 
deposit  made  in  accordance  with  the 
requirements  of  37  CFR  1.801  et  seq.^'* 

An  applicant  may  show  possession  of 
an  invention  by  disclosure  of 
drawings  ^^  or  structural  chemical 
formulas'*"  that  are  sufficiently  detailed 
to  show  that  applicant  was  in 
possession  of  the  claiined  invention  as 
a  whole.  The  description  need  only 
describe  in  detail  that  which  is  new  or 
not  conventional.'*  1  This  is  equally  true 
whether  the  claimed  invention  is 
directed  to  a  product  or  a  process. 

An  applicant  may  also  snow  that  an 
invention  is  complete  by  disclosure  of 
sufficiently  detailed,  relevant 
identifying  characteristics  *^  which 
provide  evidence  that  applicant  was  in 
possession  of  the  claimed  invention,*^ 
i.e.,  complete  or  partial  structure,  other 
physical  and/or  chemical  properties, 
functional  characteristics  when  coupled 
with  a  known  or  disclosed  correlation 
between  function  and  structure,  or  some 
combination  of  such  characteristics.'*'* 
What  is  conventional  or  well  known  to 
one  of  ordinary  skill  in  the  art  need  not 
be  disclosed  in  detail.'*^  If  a  skilled 
artisan  would  have  imderstood  the 
inventor  to  be  in  possession  of  the 
claimed  invention  at  the  time  of  filing, 
even  if  every  nuance  of  the  claims  is  not 
explicitly  described  in  the  specification, 
then  the  adequate  description 
requirement  is  met.*^ 

(1)  For  each  claim  drawn  to  a  single 
embodiment  or  species:  ""^ 

(a)  E)etermine  whether  the  application 
describes  an  actual  reduction  to  practice 
of  the  claimed  invention. 

(b)  If  the  application  does  not  describe 
an  actual  reduction  to  practice, 
determine  whether  the  invention  is 
complete  as  evidenced  by  a  reduction  to 
drawings  or  structural  chemical 
formulas  that  are  sufHcienUy  detailed  to 
show  that  applicant  was  in  possession 
of  the  claimed  invention  as  a  whole. 

(c)  If  the  application  does  not  describe 
an  actual  reduction  to  practice  or 
reduction  to  drawings  or  structural 
chemical  formula  as  discussed  above, 
determine  whether  the  invention  has 
been  set  forth  in  terms  of  distinguishing 
identifying  characteristics  as  evidenced 
by  other  descriptions  of  the  invention 
that  are  sufficiently  detailed  to  show 
that  applicant  was  in  possession  of  the 
claimed  invention. 

(i)  E)etermine  whether  the  application 
as  filed  describes  the  complete  structiire 


(or  acts  of  a  process)  of  the  claimed 
invention  as  a  whole.  The  complete 
structure  of  a  species  or  embodiment 
typically  satisfies  the  requirement  that 
the  description  be  set  forth  "in  such 
full,  clear,  concise,  and  exact  terms"  to 
show  possession  of  the  claimed 
invention.'**  If  a  complete  structure  is 
disclosed,  the  written  description 
requirement  is  satisfied  for  that  species 
or  embodiment,  and  a  rejection  under 
35  U.S.C.  112, 11,  for  lack  of  written 
description  must  not  be  made. 

(ii)  It  the  application  as  filed  does  not 
disclose  the  complete  structure  (or  acts 
of  a  process)  of  the  claimed  invention  as 
a  whole,  determine  whether  the 
specification  discloses  other  relevant 
identifying  characteristics  sufficient  to 
describe  the  claimed  invention  in  such 
full,  clear,  concise,  and  exact  terms  that 
a  skilled  artisan  would  recognize 
applicant  was  in  possession  of  the 
claimed  invention.*^ 

Whether  the  specification  shows  that 
applicant  was  in  possession  of  the 
claimed  invention  is  not  a  single,  simple 
determination,  but  rather  is  a  factual 
determination  reached  by  considering  a 
number  of  factors.  Factors  to  be 
considered  in  determining  whether 
there  is  sufficient  evidence  of 
possession  include  the  level  of  skill  and 
knowledge  in  the  art,  partial  structure, 
physical  and/or  chemical  properties, 
functional  characteristics  alone  or 
coupled  with  a  known  or  disclosed 
correlation  between  structure  and 
function,  and  the  method  of  making  the 
claimed  invention.  Disclosure  of  any 
combination  of  such  identifying 
characteristics  that  distinguish  the 
claimed  invention  from  other  materials 
and  would  lead  one  of  skill  in  the  art 
to  the  conclusion  that  the  applicant  was 
in  possession  of  the  claimed  species  is 
sufficient.^"  Patents  and  printed 
publications  in  the  art  should  be  relied 
upon  to  determine  whether  an  art  is 
mature  and  what  the  level  of  knowledge 
and  skill  is  in  the  art.  In  most 
technologies  which  are  mature,  and 
wherein  the  knowledge  and  level  of 
skill  in  the  art  is  high,  a  written 
description  question  should  not  be 
raised  for  original  claims  even  if  the 
specification  discloses  only  a  method  of 
making  the  invention  and  the  function 
of  the  invention.^*  In  contrast,  for 
inventions  in  emerging  and 
unpredictable  technologies,  or  for 
inventions  characterized  by  factors  not 
reasonably  predictable  which  are  known 
to  one  of  ordinary  skill  in  the  art,  more 
evidence  is  required  to  show 
possession.  For  example,  disclosure  of 
only  a  method  of  making  the  invention 
and  the  function  may  not  be  sufficient 
to  support  a  product  claim  other  than  a 


product-by-process  claim.^^ 
Furthermore,  disclosure  of  a  partial 
structiire  without  additional 
characterization  of  the  product  may  not 
be  sufficient  to  evidence  possession  of 
the  claimed  invention.^^ 

Any  claim  to  a  species  that  does  not 
meet  the  test  described  under  at  least 
one  of  (a),  (b),  or  (c)  must  be  rejected  as 
lacking  adequate  written  description 
under  35  U.S.C.  112,11. 

(2)  For  each  claim  drawn  to  a  genus: 

The  written  description  requirement 
for  a  claimed  genus  may  be  satisfied 
through  sufficient  description  of  a 
representative  number  of  species  by 
actual  reduction  to  practice  (see  (l)(a), 
above),  reduction  to  drawings  (see 
(l)(b),  above),  or  by  disclosure  of 
relevant,  identifying  characteristics,  i.e.. 
structure  or  other  physical  and/or 
chemical  properties,  by  functional 
characteristics  coupled  with  a  known  or 
disclosed  correlation  between  function 
and  structure,  or  by  a  combination  of 
such  identifying  characteristics, 
sufficient  to  show  the  applicant  was  in 
possession  of  the  claimed  genus  (see 
(l)(c),  abovej.s-* 

A  "representative  number  of  species" 
means  that  the  species  which  are 
adequately  described  are  representative 
of  the  entire  genus.  Thus,  when  there  is 
substantial  variation  within  the  genus, 
one  must  describe  a  sufficient  variety  of 
species  to  reflect  the  variation  within 
the  genus.  On  the  other  hand,  there  may 
be  situations  where  one  species 
adequately  supports  a  genus.^^  What 
constitutes  a  "representative  number"  is 
an  inverse  function  of  the  skill  and 
knowledge  in  the  art.  Satisfactory 
disclosure  of  a  "representative  number" 
depends  on  whether  one  of  skill  in  the 
art  would  recognize  that  the  applicant 
was  in  possession  of  the  necessary 
common  attributes  or  features  of  the 
elements  possessed  by  the  members  of 
the  genus  in  view  of  the  species 
disclosed.  For  inventions  in  an 
unpredictable  art,  adequate  written 
description  of  a  genus  which  embraces 
widely  variant  species  cannot  be 
achieved  by  disclosing  only  one  species 
within  the  genus.^^  Description  of  a 
representative  number  of  species  does 
not  require  the  description  to  be  of  such 
specificity  that  it  would  provide 
individual  support  for  each  species  that 
the  genus  embraces. ^^  If  a  representative 
number  of  adequately  described  species 
are  not  disclosed  for  a  genus,  the  claim 
to  that  genus  must  be  rejected  as  lacking 
adequate  written  description  under  35 
U.S.C.  112,11. 

b.  New  claims,  amended  claims,  or 
claims  asserting  entitlement  to  the 
benefit  of  an  earlier  priority  date  or 
filing  date  under  35  U.S.C.  119. 120,  or 
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365(c).  The  examiner  has  the  initial 
burden  of  presenting  evidence  or 
reasoning  to  explain  why  persons 
skilled  in  the  art  would  not  recognize  in 
the  original  disclosure  a  description  of 
the  invention  defined  by  the  claims.^^ 
However,  when  filing  an  amendment  an 
applicant  should  show  support  in  the 
origin^  disclosure  for  new  or  amended 
claims.^^  To  comply  with  the  written 
description  requirement  of  35  U.S.C. 
112, 1 1,  or  to  be  entitled  to  an  earlier 
priority  date  or  filing  date  imder  35 
U.S.C.  119, 120,  or  365(c),  each  claim 
limitation  must  be  expressly,^" 
implicitiy,^^  or  inherently  ^^  supported 
in  the  originally  filed  disclosure.^' 
Furthermore,  each  claim  must  include 
all  elements  which  applicant  has 
described  as  essential.^ 

If  the  originally  filed  disclosure  does 
not  provide  support  for  each  claim 
limitation,  or  if  an  element  which 
applicant  describes  as  essential  or 
critical  is  not  claimed,  a  new  or 
amended  claim  must  be  rejected  under 
35  U.S.C.  112, 1 1,  as  lacking  adequate 
written  description,  or  in  the  case  of  a 
claim  for  priority  imder  35  U.S.C.  119, 
120,  or  365(c),  the  claim  for  priority 
must  be  denied. 

m.  Complete  Patentability 
Determination  Under  All  Statutory 
Requirements  and  Clearly 
Communicate  Findings,  Conclusions, 
and  Their  Bases 

The  above  only  describes  how  to 
determine  whether  the  written 
description  requirement  of  35  U.S.C. 
112, 1 1.  is  satisfied.  Regardless  of  the 
outcome  of  that  determination.  Office 
personnel  must  complete  the 
patentability  determination  imder  all 
the  relevant  statutory  provisions  of  title 
35  of  the  U.S.  Code. 

Once  Office  personnel  have 
concluded  analysis  of  the  claimed 
invention  imder  all  the  statutory 
provisions,  including  35  U.S.C.  101, 
112,  102,  and  103,  they  should  review 
all  the  proposed  rejections  and  their 
bases  to  confirm  their -correctness.  Only 
then  should  any  rejection  be  imposed  in 
an  Office  action.  The  Office  action 
should  clearly  communicate  the 
findings,  conclusions,  and  reasons 
which  support  them.  When  possible,  the 
Office  action  should  offer  helpful 
suggestions  on  how  to  overcome 
rejections. 

A.  For  Each  Claim  Lacking  Written 
Description  Support,  Reject  the  Claim 
Under  Section  112,^1,  for  Lack  of 
Adequate  Written  Description 

A  description  as  filed  is  presumed  to 
be  adequate,  unless  or  until  sufficient 
evidence  or  reasoning  to  the  contrary 


has  been  presented  by  the  examiner  to 
rebut  the  presumption.^^  The  examiner, 
therefore,  must  have  a  reasonable  basis 
to  challenge  the  adequacy  of  the  written 
description.  The  examiner  has  the 
initial  burden  of  presenting  by  a 
preponderance  of  evidence  why  a 
person  skilled  in  the  art  would  not 
recognize  in  an  applicant's  disclosure  a 
description  of  the  invention  defined  by 
the  claims. ^'^  In  rejecting  a  claim,  the 
examiner  must  set  forth  express  findings 
of  fact  regarding  the  above  analysis 
which  support  the  lack  of  written 
description  conclusion.  These  findings 
should: 

(1)  Identify  the  claim  limitation  at 
issue;  and 

(2)  Establish  a  prima  facie  case  by 
providing  reasons  why  a  person  skilled 
in  the  art  at  the  time  the  application  was 
filed  would  not  have  recognized  that  the 
inventor  was  in  possession  of  the 
invention  as  claimed  in  view  of  the 
disclosure  of  the  application  as  filed.  A 
general  allegation  of  "unpredictability 
in  the  art"  is  not  a  sufficient  reason  to 
support  a  rejection  for  lack  of  adequate 
written  description. 

When  appropriate,  suggest 
amendments  to  the  claims  which  can  be 
supported  by  the  application's  written 
description,  being  mindful  of  the 
prohibition  against  the  addition  of  new 
matter  in  the  claims  or  description.^^ 

B.  Upon  Reply  by  Applicant,  Again 
Determine  the  Patentability  of  the 
Claimed  Invention,  Including  Whether 
the  Written  Description  Requirement  Is 
Satisfied  by  Reperforming  the  Analysis 
Described  Above  in  View  of  the  Whole 
Record 

Upon  reply  by  applicant,  before 
repeating  any  rejection  imder  35  U.S.C. 
112,  H  1,  for  lack  of  written  description, 
review  the  basis  for  the  rejection  in  view 
of  the  record  as  a  whole,  including 
amendments,  arguments,  and  any 
evidence  submitted  by  applicant.  If  the 
whole  record  now  demonstrates  that  the 
vmtten  description  requirement  is 
satisfied,  do  not  repeat  the  rejection  in 
the  next  Office  action.  If  the  record  still 
does  not  demonstrate  that  the  written 
description  is  adequate  to  support  the 
claim(s),  repeat  the  rejection  under  35 
U.S.C.  112,  H  1,  fully  respond  to 
applicant's  rebuttal  arguments,  and 
properly  treat  any  further  showings 
submitted  by  applicant  in  the  reply. 
When  a  rejection  is  maintained,  any 
affidavits  relevant  to  the  112, 1 1, 
written  description  requirement,***  must 
be  thoroughly  analyzed  and  discussed 
in  the  next  Office  action. 


Dated:  E)ecember  29,  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

Endnotes 

'  See,  e.g.,  Vas-Cath.  Inc.  v.  Mahurkar,  935 
F.2d  1555, 1560.  19  USPQ2d  1111. 1114 
(Fed.  Cir.  1991). 

2  In  re  Barker,  559  F.2d  588,  592  n.4. 194 
USPQ  470.  473  n.4  ((XPA  1977). 

^  See  Regents  of  the  University  of  California 
V.  Eli  Lilly,  119  F.3d  1559,  1566,  43  USPQ2d 
1398,  1404  (Fed.  Cir.  1997).  cert,  denied.  523 
U.S.  1089  (1998). 

*  See,  e.g.,  Vas-Cath,  Inc.  v.  Mahurkar,  935 
F.2d  at  1563, 19  USPQ2d  at  1116.  Much  of 
the  written  description  case  law  addresses 
whether  the  specification  as  originally  Bled 
supports  claims  not  originally  in  the 
application.  The  issue  raised  in  the  cases  is 
most  often  phrased  as  whether  the  original 
application  provides  "adequate  support"  for 
the  claims  at  issue  or  whether  the  material 
added  to  the  specification  incorporates  "new 
matter"  in  violation  of  35  U.S.C.  132.  The 
"written  description"  question  similarly 
arises  in  the  interference  context,  where  the 
issue  is  whether  the  specification  of  one 
party  to  the  interference  can  support  the 
newly  added  claims  corresponding  to  the 
count  at  issue,  i.e.,  whether  that  party  can 
"make  the  claim"  correspjonding  to  the 
interference  count.  See,  e.g..  Martin  v.  Maver. 
823  F.2d  500,  503,  3  USPQ2d  1333,  1335 
(Fed.  Cir.  1987). 

In  addition,  early  opinions  suggest  the 
Patent  and  Trademark  Office  was  unwilling 
to  find  written  descriptive  support  when  the 
only  description  was  found  in  the  claims; 
however,  this  viewpoint  was  rejected.  See  In 
re  Koller.  613  F.2d  819,  204  USPQ  702  (CCPA 
1980)  (original  claims  constitute  their  own 
description);  accord  In  re  Gardner,  475  F.2d 
1389,  177  USPQ  396  (CCPA  1973);  accord  In 
re  Wertheim.  541  F.2d  257. 191  USPQ  90 
(CCPA  1976)  (accord).  It  is  now  well 
accepted  that  a  satisfactory  description  may 
be  in  the  claims  or  any  other  portion  of  the 
originally  filed  specification.  These  early 
opinions  did  not  address  the  quality  or 
specificity  of  particularity  that  was  required 
in  the  description,  i.e..  how  much 
description  is  enough. 

^Lockwoodv.  American  Airlines.  Inc.,  107 
F.3d  1565.  1572.  41  USPQ2d  1961.  1966 
(Fed.  Cir.  1997). 

^  An  application  specification  may  show 
actual  reduction  to  practice  by  describing 
testing  of  the  claimed  invention  or.  in  the 
case  of  biological  materials,  by  specifically 
describing  a  deposit  made  in  accordance 
with  37  CFR  1.801  et  seq.  See  also  Deposit 
of  Biological  Materials  for  Patent  Purposes, 
Final  Rule.  54  FR  34.864  (August  22.  1989) 
("The  requirement  for  a  specific 
identification  is  consistent  with  the 
description  requirement  of  the  first  paragraph 
of  35  U.S.C.  112.  and  to  provide  an 
antecedent  basis  for  the  biological  material 
which  either  has  been  or  will  be  deposited 
before  the  patent  is  granted."  Id.  at  34.876. 
"The  description  must  be  sufficient  to  permit 
verification  that  the  deposited  biological 
material  is  in  fact  that  disclosed.  Once  the 
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[latent  issues,  the  description  must  be 
sufficient  to  aid  in  the  resolution  of  questions 
of  infringement."  Id.  at  34,880.).  Such  a 
deposit  is  not  a  substitute  for  a  written 
description  of  the  claimed  invention.  The 
written  description  of  the  deposited  material 
needs  to  be  as  complete  as  possible  because 
the  examination  for  patentability  proceeds 
solely  on  the  basis  of  the  written  description. 
See,  e.g..  In  re  Lundak.  773  F.2d  1216.  227 
USPQ  90  (Fed.  Cir.  1985).  See  also  54  FR  at 
34.880  ("As  a  general  rule,  the  more 
information  that  is  provided  about  a 
particular  deposited  biological  material,  the 
better  the  examiner  will  be  able  to  compare 
the  identity  and  characteristics  of  the 
deposited  biological  material  with  the  prior 
art."). 

^Pfaffv.  Wells  Electronics.  Inc..  525  U.S. 
55,  68,  119  S.Ct.  304.  312,  48  USPQ2d  1641, 
1647  (1998):  Eli.Lilly.  119  F.3d  at  1568,  43 
USPQ2d  at  1406. 

*  See  Amgen.  Inc.  v.  Cbugai 
Pharmaceutical.  927  F.2d  1200,  1206, 18 
USPQ2d  1016, 1021  (Fed.  Cir.  1991)  (one 
must  define  a  compound  by  "whatever 
characteristics  sufficiently  distinguish  it"). 

^  A  description  requirement  issue  can  arise 
for  original  claims  [see,  e.g.,  Eli  Lilly,  119 
F.3d  1559,  43  USPQ2d  1398)  as  well  as  new 
or  amended  claims.  Most  typically,  the  issue 
will  arise  in  the  context  of  determining 
whether  new  or  amended  claims  are 
supported  by  the  description  of  the  invention 
in  the  application  as  filed  (see,  e.g..  In  re 
Wright,  866  F.2d  422.  9  USPQ2d  1649  (Fed. 
Cir.  1989)),  whether  a  claimed  invention  is 
entitled  to  the  benefit  of  an  earlier  priority 
date  or  effective  filing  date  under  35  U.S.C. 
119. 120,  or  365(c)  [see,  e.g..  Tronzo  v. 
Biomet,  Inc.,  156  F.3d  1154,  47  USPQ2d  1829 
(Fed.  Cir.  1998):  Fiers  v.  Revel,  984  F.2d 
1164,  25  USPQ2d  1601  (Fed.  Cir.  1993):  In 
re  Ziegler,  992  F.2d  1197, 1200.  26  USPQ2d 
1600. 1603  (Fed.  Cir.  1993)),  or  whether  a 
specification  provides  support  for  a  claim 
corresponding  to  a  count  in  an  interference 
[see,  e.g..  Fields  v.  Conover,  443  F.2d  1386, 
170  USPQ  276  (CCPA  1971)). 

10  Vas-Cath,  Inc.  v.  Mahurkar,  935  F.2d  at 
1563, 19  USPQ2d  at  1116  (Fed.  Cir.  1991). 

"  In  re  Wertheim,  541  F.2d  257.  263, 191 
USPQ  90.  97  (CCPA  1976)  ("we  are  of  the 
opinion  that  the  FTO  has  the  initial  burden 
of  presenting  evidence  or  reasons  why 
persons  skilled  in  the  art  would  not 
recognize  in  the  disclosure  a  description  of 
the  invention  defined  by  the  claims"). 

"See  endnote  4. 

"  For  example,  consider  the  claim  "A  gene 
comprising  SEQ  ID  NO:l."  A  determination 
of  what  the  claim  as  a  whole  covers  may 
result  in  a  conclusion  that  specific  structures 
such  as  a  promoter,  a  coding  region,  or  other 
elements  are  included.  Although  all  genes 
encompassed  by  this  claim  share  the 
characteristic  of  comprising  SEQ  ID  NO:l, 
there  may  be  insufficient  description  of  those 
specific  structures  [e.g.,  promoters, 
enhancers,  coding  regions,  and  other 
regulatory  elements)  which  are  also  included. 

'*  A  biomolecule  sequence  described  only 
by  a  functional  characteristic,  without  any 
luiown  or  disclosed  correlation  between  that 
function  and  the  structure  of  the  sequence, 
normally  is  not  a  sufficient  identifying 


characteristic  for  written  description 
purposes,  even  when  accompanied  by  a 
method  of  obtaining  the  claimed  sequence. 
For  example,  even  though  a  genetic  code 
table  would  correlate  a  known  amino  acid 
sequence  with  a  genus  of  coding  nucleic 
acids,  the  same  table  caimot  predict  the 
native,  naturally  occurring  nucleic  acid 
sequence  of  a  naturally  occurring  mRNA  or 
its  corresponding  cDNA.  Cf.  In  re  Bell,  991 
F.2d  781,  26  USPQ2d  1529  (Fed.  Cir.  1993). 
and  In  re  Deuel,  51  F.3d  1552,  34  USPQ2d 
1210  (Fed.  Cir.  1995)  (holding  that  a  process 
could  not  render  the  product  of  that  process 
obvious  under  35  U.S.C.  103).  The  Federal 
Circuit  has  pointed  out  that  under  United 
States  law,  a  description  that  does  not  render 
a  claimed  invention  obvious  cannot 
sufficiently  describe  the  invention  for  the 
purposes  of  the  written  description 
requirement  of  35  U.S.C.  112.  Eli  Lilly,  119 
F.3d  at  1567,  43  USPQ2d  at  1405. 

CompaTe  Fonar  Corp.  v.  General  Electric 
Co..  107  F.3d  1543,  1549,  41  USPQ2d  1801, 
1805  (Fed.  Cir.  1997)  ("As  a  general  rule, 
where  software  constitutes  part  of  a  best 
mode  of  ceurying  out  an  invention, 
description  of  such  a  best  mode  is  satisfied 
by  a  disclosure  of  the  functions  of  the 
software.  This  is  because,  normally,  writing 
code  for  such  software  is  within  the  skill  of 
the  art,  not  requiring  undue  experimentation, 
once  its  functions  have  been  disclosed.  *   *   * 
Thus,  flow  charts  or  source  code  listings  are 
not  a  requirement  for  adequately  disclosing 
the  fimctions  of  software."). 

'*  See,  e.g.,  Fujikawa  v.  Wattanasin,  93 
F.3d  1559,  1571,  39  USPQ2d  1895, 1905 
(Fed.  Cir.  1996)  (a  "laundry  list"  disclosure 
of  every  possible  moiety  does  not  constitute 
a  written  description  of  every  species  in  a 
genus  because  it  would  not  "reasonably 
lead"  those  skilled  in  the  art  to  any  particular 
species):  In  re  Ruschig,  379  F.2d  990,  995, 
154  USPQ  118,  123  (CCPA  1967)  ("//n- 
propylaroine  had  been  used  in  making  the 
comfkound  instead  of  n-butylamine,  the 
compound  of  claim  13  would  have  resulted. 
Appellants  submit  to  us,  as  they  did  to  the 
board,  an  imaginary  specific  example 
patterned  on  specific  example  6  by  which  the 
above  butyl  compound  is  made  so  that  we 
can  see  what  a  simple  change  would  have 
resulted  in  a  specific  supporting  disclosure 
being  present  in  the  present  specification. 
The  trouble  is  that  there  is  no  such 
disclosure,  easy  though  it  is  to  imagine  it.") 
(emphasis  in  original):  Purdue  Pharma  L.P.  v. 
Paulding  Inc..  230  F.3d  1320, 1328,  56 
USPQ2d  1481, 1487  (Fed.  Cir.  2000)  ("the 
specification  does  not  clearly  disclose  to  the 
skilled  artisan  that  the  inventors  *   •   * 
considered  the  (1  ratio  to  be  part  of  their 
invention  *   *  *.  There  is  therefore  no  force 
to  Purdue's  argument  that  the  written 
description  requirement  was  satisfied 
because  the  disclosure  revealed  a  broad 
invention  from  which  the  (later- filed]  claims 
carved  out  a  patentable  portion"). 

'*  35  U.S.C.  §§  132  and  251.  See  also  In  re 
Rasmussen,  650  F.2d  1212, 1214,  211  USPQ 
323.  326  (CCPA  1981).  See  Manual  of  Patent 
Examining  Procedure  (MPEP)  §§  2163.06- 
2163.07  (7th  Ed..  Rev.  1.  Feb.  2000)  for  a 
more  detailed  discussion  of  the  written 
description  requirement  and  its  relationship 
to  new  matter. 


"  The  claims  as  filed  in  the  original 
specification  are  part  of  the  disclosure  and, 
therefore,  if  an  application  as  originally  filed 
contains  a  claim  disclosing  material  not 
found  in  the  remainder  of  the  specification, 
the  applicant  may  amend  the  specification  to 
include  the  claimed  subject  matter.  In  re 
Benno,  768  F.2d  1340.  226  USPQ  683  (Fed. 
Cir.  1985). 

'»  See.  e.g..  In  re  Lukach,  442  F.2d  967,  169 
USPQ  795  (CCPA  1971)  (subgenus  range  was 
not  supported  by  generic  disclosure  and 
specific  example  within  the  subgenus  range); 
In  re  Smith,  458  F.2d  1389.  1395.  173  USPQ 
679,  683  (CCPA  1972)  (a  subgenus  is  not 
necessarily  described  by  a  genus 
encompassing  it  and  a  species  upon  which  it 
reads). 

'9  In  re  Oda,  443  F.2d  1200. 170  USPQ  260 
(CCPA  1971).  With  respect  to  the  correction 
of  sequencing  errors  in  applications 
disclosing  nucleic  acid  and/or  amino  acid 
sequences,  it  is  well  known  that  sequencing 
errors  are  a  common  problem  in  molecular 
biology.  See,  e.g.,  Peter  Richterich, 
Estimation  of  Errors  in  'Raw'  DNA 
Sequences:  A  Validation  Study,  8  Geopme 
Research  251-59  (1998).  If  an  application  as 
filed  includes  sequence  information  and 
references  a  deposit  of  the  sequenced 
material  made  in  accordance  with  the 
requirements  of  37  CFR  §  1.801  et  seq., 
amendment  may  be  [>ermi8sible. 

^  Corrections  of  minor  errors  in  the 
sequence  may  be  possible  based  on  the 
argument  that  one  of  skill  in  the  art  would 
have  resequenced  the  deposited  material  and 
would  have  immediately  recognized  the 
minor  error.  Deposits  made  after  the  filing 
date  can  only  be  relied  upon  to  provide 
support  for  the  correction  of  sequence 
information  if  applicant  submits  a  statement 
in  compliance  with  37  CFR  §  1.804  stating 
that  the  biological  material  which  is 
deposited  is  a  biological  material  specifically 
defined  in  the  application  as  filed. 

2'  See,  e.g.,  Gentry  Gallery,  Inc.  v.  Berkline 
Corp..  134  F.3d  1473,  45  USPQ2d  1498  (Fed. 
Cir.  1998)  (claims  to  a  sectional  sofa 
comprising,  inter  alia,  a  console  and  a 
control  means  were  held  invalid  for  failing  to 
satisfy  the  written  description  requirement 
where  the  claims  were  broadened  by 
removing  the  location  of  the  control  means.); 
Johnson  Worldwide  Associates  v.  Zebco 
Corp..  175  F.3d  985.  993,  50  USPQ2d  1607. 
1613  (Fed.  Cir.  1999)  (In  Gentry  Gallery,  the 
"court's  determination  that  the  patent 
disclosure  did  not  support  a  broad  meaning 
for  the  disputed  claim  terms  was  premised 
on  clear  statements  in  the  written  description 
that  described  the  location  of  a  claim 
element — the  'control  means' — as  "the  only 
possible  location'  and  that  variations  were 
'outside  the  stated  purpose  of  the  invention.' 
Gentry  Gallery.  134  F.3d  at  1479.  45  USPQ2d 
at  1503.  Gentry  Gallery,  then,  considers  the 
situation  where  the  patent's  disclosure  makes 
crystal  clear  that  a  particular  [i.e.,  narrow) 
understanding  of  a  claim  term  is  an  'essential 
element  of  (the  inventor's]  invention.' "): 
Tronzo  v.  Biomet,  156  F.3d  at  1158-59,  47 
USPQ2d  at  1833  (Fed.  Cir.  1998)  (claims  to 
generic  cup  shape  were  not  entitled  to  filing 
date  of  parent  application  which  disclosed 
"conical  cup"  in  view  of  the  disclosure  of  the 
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parent  application  stating  the  advantages  and 
importance  of  the  conical  shape.). 

"  See  Gentry  Gallerv,  134  F.3d  at  1480. 45 
USPQ2d  at  1503:  In  re  Sus.  306  F.2d  494, 
504.  134  USPQ  301,  309  (CCPA  1962)  ("[Olne 
skilled  in  this  art  would  not  be  taught  by  the 
written  description  of  the  invention  in  the 
specification  that  any  'aryl  or  substituted  aryl 
radical'  would  be  suitable  for  the  purposes  of 
the  invention  but  rather  that  only  certain  aryl 
radicals  and  certain  specifically  substituted 
aryl  radicals  [i.e.,  aryl  azides]  would  be 
suitable  for  such  purposes.")  (emphasis  in 
original).  A  claim  which  omits  matter 
disclosed  to  be  essential  to  the  invention  as 
described  in  the  specification  or  in  other 
statements  of  record  may  also  be  subject  to 
rejection  under  35  U.S.C.  112, 1 1,  as  not 
enabling,  or  under  35  U.S.C.  112, 1 2.  See  In 
re  Mayhew.  527  F.2d  1229. 188  USPQ  356 
(CCPA  1976):  In  re  Venezia,  530  F.2d  956. 
189  USPQ  149  (CCPA  1976):  and  In  re 
Collier.  397  F.2d  1003,  158  USPQ  266  (CCPA 
1968).  See  also  MPEP  §  2172.01. 

"  See.  e.g..  Vas-Cath.  Inc..  935  F.2d  at 
1563-64, 19  USPQ2d  at  1117. 

2*  Wertheim.  541  F.2d  at  262, 191  USPQ  at 
96. 

"  See  MPEP  §§  714.02  and  2163.06 
("Applicant  should  *   *    *  specifically  point 
out  the  support  for  any  amendments  made  to 
the  disclosure."):  and  MPEP  §  2163.04  ("If 
applicant  amends  the  claims  and  points  out 
where  and/or  how  the  originally  filed 
disclosure  supports  the  amendment(s),  and 
the  examiner  finds  that  the  disclosure  does 
not  reasonably  convey  that  the  inventor  had 
possession  of  the  subject  matter  of  the 
amendment  at  the  time  of  the  filing  of  the 
application,  the  examiner  has  the  initial 
burden  of  presenting  evidence  or  reasoning 
to  explain  why  persons  skilled  in  the  art 
would  not  recognize  in  the  disclosure  a 
description  of  the  invention  defined  by  the 
claims."). 

26  See  In  re  Smith.  458  F.2d  1389, 1395, 
173  USPQ  679,  683  (CCPA  1972)  ("Precisely 
how  close  [to  the  claimed  invention]  the 
description  must  come  to  comply  with  §  112 
must  be  left  to  case-by-case  development."); 
In  re  Wertheim.  541  F.2d  at  262,  191  USPQ 
at  96  (inquiry  is  primarily  factual  and 
depends  on  the  nature  of  the  invention  and 
the  amount  of  knowledge  imparted  to  those 
skilled  in  the  art  by  the  disclosure). 

"  See.  e.g..  In  re  Morris.  127  F.3d  1048, 
1053-54,  44  USPQ2d  1023,  1027  (Fed.  Cir. 
1997). 

^  "Preamble  language"  is  that  language  in 
a  claim  appearing  before  the  transitional 
phase,  e.g..  before  "comprising,"  "consisting 
essentially  of,"  or  "consisting  of." 

^  The  transitional  term  "comprising"  (and 
other  comparable  terms,  e.g..  "containing," 
"including,"  and  "having")  is  "open-ended — 
it  covers  the  expressly  recited  subject  matter, 
alone  or  in  combination  with  unrecited 
subject  matter.  See.  e.g..  Genentech.  Inc.  v. 
Chiron  Corp.,  112  F.3d  495.  501,  42  USPQ2d 
1608, 1613  (Fed.  Cir.  1997)  (  "  'Comprising'  is 
a  term  of  art  used  in  claim  language  which 
means  that  the  named  elements  are  essential, 
but  other  elements  may  be  added  and  still 
form  a  construct  within  the  scope  of  the 
claim.");  Ex  parte  Davis.  80  USPQ  448,  450 
(Bd.  App.  1948)  ("comprising"  leaves  the 


"claim  open  for  the  inclusion  of  unspecified 
ingredients  even  in  major  amounts").  "By 
using  the  term  'consisting  essentially  of,'  the 
drafter  signals  that  the  invention  necessarily 
includes  the  listed  Ingredients  and  is  open  to 
unlisted  ingredients  that  do  not  materially 
affect  the  basic  and  novel  properties  of  the 
invention.  A  'consisting  essentially  of  claim 
occupies  a  middle  ground  between  closed 
claims  that  are  written  in  a  'consisting  of 
format  and  fully  open  claims  that  are  drafted 
in  a  'comprising'  format."  PPG  Industries  v. 
Guardian  Industries.  156  F.3d  1351, 1354,  48 
USPQ2d  1351,  1353-54  (Fed.  Cir.  1998).  For 
the  purposes  of  searching  for  and  applying 
prior  art  under  35  U.S.C.  102  and  103,  absent 
a  clear  indication  in  the  specification  or 
claims  of  what  the  basic  and  novel 
characteristics  actually  are,  'consisting 
essentially  of  will  be  construed  as  equivalent 
to  "comprising."  See,  e.g..  PPG.  156  F.3d  at 
1355.  48  USPQ2d  at  1355  ("PPG  could  have 
defined  the  scope  of  the  phrase  "consisting 
essentially  of  for  purposes  of  its  patent  by 
making  clear  in  its  specification  what  it 
regarded  as  constituting  a  material  change  in 
the  basic  and  novel  characteristics  of  the 
invention.").  See  also  In  re  Janakirama-Rao. 
317  F.2d  951,  954,  137  USPQ  893,  895-96 
(CCPA  1963).  If  an  applicant  contends  that 
additional  steps  or  materials  in  the  prior  art 
are  excluded  by  the  recitation  of  "consisting 
essentially  of,"  applicant  has  the  burden  of 
showing  that  the  introduction  of  additional 
steps  or  components  would  materially 
change  the  characteristics  of  applicant's 
invention.  InreDe  Lajarte,  337  F.2d  870,  143 
USPQ  256  (CCPA  1964). 

^  See  Pac-Tec  Inc.  v.  Amerace  Corp.,  903 
F.2d  796,  801,  14  USPQ2d  1871,  1876  (Fed. 
Cir.  1990)  (determining  that  preamble 
language  that  constitutes  a  structural 
limitation  is  actually  part  of  the  claimed 
invention). 

'■  An  applicant  shows  possession  of  the 
claimed  invention  by  describing  the  claimed 
invention  with  all  of  its  limitations. 
Lockwood,  107  F.3d  at  1572.  41  USPQ2d  at 
1966. 

'2  See,  e.g..  Bell  Communications  Research, 
Inc.  v.  Vitalink  Communications  Corp..  55 
F.3d  615,  62Q,  34  USPQ2d  1816. 1820  (Fed. 
Cir.  1995)  ("[A]  claim  preamble  has  the 
import  that  the  claim  as  a  whole  suggests  for 
it.");  Coming  Glass  Works  v.  Sumitomo  Elec. 
U.S.A..  Inc.,  868  F.2d  1251,  1257,  9  USPQ2d 
1962,  1966  (Fed.  Cir.  1989)  (The 
determination  of  whether  preamble 
recitations  are  structural  limitations  can  be 
resolved  only  on  review  of  the  entirety  of  the 
application  "to  gain  an  understanding  of 
what  the  inventors  actually  invented  and 
intended  to  encompass  by  the  claim."). 

''  An  element  may  be  critical  where  those 
of  skill  in  the  art  would  require  it  to 
determine  that  applicant  was  in  possession  of 
the  invention.  Compare  Rasmussen,  650  F.2d 
at  1215,  211  USPQ  at  327  ("one  skilled  in  the 
art  who  read  Rasmussen's  specification 
would  understand  that  it  is  unimportant  how 
the  layers  are  adhered,  so  long  as  they  are 
adhered")  (emphasis  in  original),  with 
Amgen.  Inc.  v.  Chugai  Pharmaceutical  Co.. 
Ltd..  927  F.2d  1200.  1206.  18  USPQ2d  1016. 
1021  (Fed.  Cir.  1991)  ("it  is  well  established 
in  our  law  that  conception  of  a  chemical 


compound  requires  that  the  inventor  be  able 
to  define  it  so  as  to  distinguish  it  fiom  other 
materials,  and  to  describe  bow  to  obtain  it"). 

^  See.  e.g..  Wang  Labs.  v.  Toshiba  Corp., 
993  F.2d  858.  865,  26  USPQ2d  1767, 1774 
(Fed.  Cir.  1993). 

"  See,  e.g.,  Hybritech.  Inc.  v.  Monoclonal 
Antibodies,  Inc.,  802  F.2d  1367, 1379-80,  231 
USPQ  81,  90  (Fed.  Cir.  1986). 

^  See,  e.g.,  Purdue  Pharma  L.P.  v. 

Paulding  Inc..  230  F.3d  1320. .  56 

USPQ2d  1481, 1483  (Fed.  Cir.  2000)  (the 
written  description  "inquiry  is  a  Actual  one 
and  must  be' assessed  on  a  case-by-case 
basis"):  see  also  Pfaffv.  Wells  Electronics, 
Inc.,  55  U.S.  at  66, 119  S.Ct.  at  311,  48 
USPQ2d  at  1646  ("The  word  'invention'  must 
refer  to  a  concept  that  is  complete,  rather 
than  merely  one  that  is  'substantially 
complete.'  It  is  true  that  reduction  to  practice 
ordinarily  provides  the  best  evidence  that  an 
invention  is  complete.  But  just  because 
reduction  to  practice  is  sufficient  evidence  of 
completion,  it  does  not  follow  that  proof  of 
reduction  to  practice  is  necessary  in  every 
case.  Indeed,  both  the  facts  of  the  Telephone 
Cases  and  the  facts  of  this  case  demonstrate 
that  one  can  prove  that  an  invention  is 
complete  and  ready  for  patenting  before  it 
has  actually  been  reduced  to  practice."). 

"  Cooper  V.  Goldfarb.  154  F.  3d  1321,  1327, 
47  USPQ2d  1896,  1901  (Fed.  Cir.  1998).  See 
also  UMCElecs.  Co.  v.  United  States.  816 
F.2d  647.  652,  2  USPQ2d  1465.  1468  (Fed. 
Cir.  1987)  ("[Tjhere  cannot  be  a  reduction  to 
practice  of  the  invention  •   •   *  without  a 
physical  embodiment  which  includes  all 
limitations  of  the  claim.");  Estee  Lauder  Inc. 
v.  L'Oreal,  S.A..  129  F.3d  588,  593,  44 
USPQ2d  1610,  1614  (Fed.  Cir.  1997)  ("(A] 
reduction  to  practice  does  not  occur  until  the 
inventor  has  determined  that  the  invention 
will  work  for  its  intended  purpose."); 
Mahurkar  V.  C.R.  Bard.  Inc..  79  F.3d  1572. 
1578.  38  USPQ2d  1288, 1291  (Fed.  Cir.  1996) 
(determining  that  the  invention  will  work  for 
its  intended  purpose  may  require  testing 
depending  on  the  character  of  the  invention 
and  the  problem  it  solves). 

«  37  CFR  1.804. 1.809.  See  also  endnote 
6. 

'9  See.  e.g..  Vas-Cath.  935  F.2d  at  1565.  19 
USPQ2d  at  1118  ("drawings  alone  may 
provide  a  "written  description'  of  an 
invention  as  required  by  §  112"):  In  re 
Wolfensperger,  302  F.2d  950. 133  USPQ  537 
(CCPA  1962)  (the  drawings  of  applicant's 
specification  provided  sufficient  written 
descriptive  support  for  the  claim  limitation  at 
issue);  Autogiro  Co.  of  America  v.  United 
States.  384  F.2d  391.  398.  155  USPQ  697,  703 
(Ct.  CI.  1967)  ("In  those  instances  where  a 
visual  representation  can  flesh  out  words, 
drawings  may  be  used  in  the  same  manner 
and  with  the  same  limitations  as  the 
specification."). 

■«'  See.  e.g..  Eli  Ully.  1 19  F.3d  at  1568,  43 
USPQ2d  at  1406  ("In  claims  involving 
chemical  materials,  generic  formulae  usually 
indicate  with  specificity  what  the  generic 
claims  encompass.  One  skilled  in  the  art  can 
distinguish  such  a  formula  from  others  and 
can  identify  many  of  the  species  that  the 
claims  encompass.  Accordingly,  such  a 
formula  is  normally  an  adequate  description 
of  the  claimed  genus.").- 
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*'  See  Hybritech  v.  Monoclonal  Antibodies, 
802  F.2d  at  1384.  231  USPQ  at  94;  Fonar 
Corp.  V.  General  Electric  Co..  107  F.3d  at 
1549,  41  USPQ2d  at  1805  (source  code 
description  not  required). 

*^  For  example,  the  presence  of  a 
restriction  enzyme  map  of  a  gene  may  be 
relevant  to  a  statement  that  the  gene  has  been 
isolated.  One  skilled  in  the  art  may  be  able 
to  determine  when  the  gene  disclosed  is  the 
same  as  or  different  from  a  gene  isolated  by 
another  by  comparing  the  restriction  enzyme 
map.  In  contrast,  evidence  "that  the  gene 
could  be  digested  with  a  nuclease  would  not 
normally  represent  a  relevant  characteristic 
since  any  gene  would  be  digested  with  a 
nuclease.  Similarly,  isolation  of  an  mRNA 
and  its  expression  to  produce  the  protein  of 
interest  is  strong  evidence  of  possession  of  an 
mRNA  for  the  protein. 

For  some  biomolecules,  examples  of 
identifying  characteristics  include  a 
sequence,  structiuv,  binding  affinity,  binding 
specificity,  molecular  weight,  and  length. 
Although  structural  formulas  provide  a 
convenient  method  of  demonstrating 
possession  of  specific  molecules,  other 
identifying  characteristics  or  combinations  of 
characteristics  may  demonstrate  the  requisite 
possession.  For  example,  unique  cleavage  by 
particular  enzymes,  isoelectric  points  of 
fragments,  detailed  restriction  enzyme  maps, 
a  comparison  of  enzymatic  activities,  or 
antibody  cross-reactivity  may  be  sufficient  to 
show  possession  of  the  claimed  invention  to 
one  of  skill  in  the  art  See  Lockwood.  107 
F.3d  at  1572,  41  USPQ2d  at  1966  ("written 
description"  requirement  may  be  satisfied  by 
using  "such  descriptive  means  as  words, 
structures,  figures,  diagrams,  formulas,  etc., 
that  fully  set  forth  the  claimed  invention"). 

*^  A  definition  by  fimction  alone  "does  not 
suffice"  to  sufficiently  describe  a  coding 
sequence  "because  it  is  only  an  indication  of 
what  the  gene  does,  rather  than  what  it  is." 
Eli  Lilly.  119  F.3  at  1568,  43  USPQ2d  at  1406. 
See  also  Fiers.  984  F.2d  at  1169-71.  25 
USPQ2d  at  1605-06  (discussing  Amgen  Inc. 
V.  Chugai  Pharmaceutical  Co.,  927  F.2d  1200, 
18  USPQ2d  1016  (Fed.  Cir.  1991)). 

^  If  a  claim  limitation  invokes  35  U.S.C 
112, 1  6,  it  must  be  interpreted  to  cover  the 
corresp)onding  structiuv,  materials,  or  acts  in 
the  specification  and  "equivalents  thereof." 
See  35  U.S.C.  112, 1  6.  See  also  B.  Braun 
Medical.  Inc.  v.  Abbott  Lab..  124  F.3d  1419, 
1424,  43  USPQ2d  1896, 1899  (Fed.  Cir. 
1997).  In  considering  whether  there  is  35 
U.S.Q  112, 1 1,  support  for  a  means-  (or  step) 
plus-function  claim  limitation,  the  examiner 
must  consider  not  only  the  original 
disclosure  contained  in  the  summary  and 
detailed  description  of  the  invention  portions 
of  the  specification,  but  also  the  original 
claims,  abstract,  and  drawings.  A  means-  (or 
step-)  plus-function  claim  limitation  is 
adequately  described  under  35  U.S.C.  112.  f 
1,  if:  (1)  The  written  description  adequately 
links  or  associates  adequately  described 
particular  structure,  material,  or  acts  to  the 
function  recited  in  a  means-  (or  step-)  plus- 
function  claim  limitation:  or  (2)  it  is  clear 
based  on  the  facts  of  the  application  that  one 
skilled  in  the  art  would  have  known  what 
structure,  material,  or  acts  perform  the 
function  recited  in  a  means-  (or  step-)  plus- 


function  limitation.  Note  also:  A  rejection 
under  35  U.S.C.  112, 1  2,  "cannot  stand 
where  there  is  adequate  description  in  the 
specification  to  satisfy  35  U.S.C.  112,  first 
paragraph,  regarding  means-plus-function 
recitations  that  are  not,  per  se^Kihallenged  for 
being  unclear."  In  re  Noll,  545  F.2d  141,  149, 
191  USPQ  721,  727  (CCPA  1976).  See 
Supplemental  Examination  Guidelines  for 
Determining  the  Applicability  of  35  U.S.C. 
1 12,  f  6,  65  FR  38510,  June  21,  2000. 

**  See  Hybritech  Inc.  v.  Monoclonal 
Antibodies.  Inc..  802  F.2d  at  1384.  231  USPQ 
at  94. 

**  See,  e.g.,  Vas-Cath,  935  F.2d  at  1563, 19 
USPQ2d  at  1116;  Martin  v.  Johnson,  454  F.2d 
746,  751, 172  USPQ  391,  395  (CCPA  1972) 
(stating  "the  description  need  not  be  in  ipsis 
verbis  [i.e.,  "in  the  same  words")  to  be 
sufficient"). 

"  A  claim  which  is  limited  to  a  single 
disclosed  embodiment  or  species  is  analyzed 
as  a  claim  drawn  to  a  single  embodiment  or 
species,  whereas  a  claim  which  encompasses 
two  or  more  embodiments  or  species  within 
the  scope  of  the  claim  is  analyzed  as  a  claim 
drawn  to  a  genus.  See  also  MPEP  §  806.04(e). 

*•  35  U.S.C.  112, 1  1.  Cf  Fields  v.  Conover, 
443  F.2d  1386, 1392,  170  USPQ  276,  280 
(CCPA  1971)  (finding  a  lack  of  written 
description  because  the  specification  lacked 
the  "full,  clear,  concise,  and  exact  written 
description"  which  is  necessary  to  support 
the  claimed  invention). 

**  For  example,  if  the  art  has  established 
a  strong  correlation  between  structure  and 
function,  one  skilled  in  the  art  would  be  able 
to  predict  with  a  reasonable  degree  of 
confidence  the  structure  of  the  claimed 
invention  fitim  a  recitation  of  its  function. 
Thus,  the  written  description  requirement 
may  be  satisfied  through  disclosure  of 
function  and  minimal  structure  when  there  is 
a  well-established  correlation  between 
structure  and  function.  In  contrast,  without 
such  a  correlation,  the  capability  to  recognize 
or  imderstand  the  structure  frtim  the  mere 
recitation  of  function  and  minimal  structure 
is  highly  unlikely.  In  this  latter  case, 
disclosure  of  function  alone  is  little  more 
than  a  wish  for  possession;  it  does  not  satisfy 
the  written  description  requirement.  See  Eli 
Lilly.  119  F.3d  at  1568,  43  USPQ2d  at  1406 
(written  description  requirement  not  satisfied 
by  merely  providing  "a  result  that  one  might 
achieve  if  one  made  that  invention");  In  re 
Wilder,  736  F.2d  1516, 1521,  222  USPQ  369, 
372-73  (Fed.  Cir.  1984)  (affirming  a  rejection 
for  lack  of  written  description  because  the 
specification  does  "little  more  than  outline 
goals  appellants  hope  the  claimed  invention 
achieves  and  the  problems  the  invention  will 
hopefully  ameliorate").  Compare  Fonar,  107 
F.3d  at  1549.  41  USPQ2d  at  1805  (disclosure 
of  software  function  adequate  in  that  art). 

^  See  Eli  Lilly,  119  F.3d  at  1568, 43 
USPQ2d  at  1406. 

"  See,  e.g..  In  re  Hayes  Microcomputer 
Products.  Inc.  Patent  Litigation.  982  F.2d 
1527,  1534-35,  25  USPQ2d  1241,  1246  (Fed. 
Cir.  1992)  ("One  skilled  in  the  art  would 
know  how  to  program  a  microprocessor  to 
perform  the  necessary  steps  described  in  the 
specification.  Thus,  an  inventor  is  not 
required  to  describe  every  detail  of  his 
invention.  An  applicant's  disclosure 


obligation  varies  according  to  the  art  to 
which  the  invention  pertains.  Disclosing  a 
microprocessor  capable  of  performing  certain 
functions  is  sufficient  to  satisfy  the 
requirement  of  section  112,  first  paragraph, 
when  one  skilled  in  the  relevant  art  would 
understand  what  is  intended  and  know  how 
to  carry  it  out.") 

52  See.  e.g.,  Fiers  v.  Revel,  984  F.2d  at  1169, 
25  USPQ2d  at  1605;  Amgen.,  927  F.2d  at 
1206, 18  USPQ2d  atl021.  Where  the  process 
has  actually  been  used  to  produce  the 
product,  the  written  description  requirement 
for  a  product-by-pcocess  claim  is  clearly 
satisfied;  however,  the  requirement  may  not 
be  satisfied  where  it  is  not  clear  that  the  acts 
set  forth  in  the  specification  can  be 
performed,  or  that  the  product  is  produced 
by  that  process. 

"  See.  e.g.,  Amgen,  927  F.2d  atl206, 18 
USPQ2d  at  1021  ("A  gene  is  a  chemical 
comptound,  albeit  a  complex  one,  and  it  is 
well  established  in  our  law  that  conception 
of  a  chemical  compound  requires  that  the 
inventor  be  able  to  define  it  so  as  to 
distinguish  it  from  other  materials,  and  to 
describe  how  to  obtain  it.  Conception  does 
not  occur  unless  one  has  a  mental  picture  of 
the  structure  of  the  chemical,  or  is  able  to 
define  it  by  its  method  of  preparation,  its 
physical  or  chemical  properties,  or  whatever 
characteristics  sufficiently  distinguish  it.  It  is 
not  sufficient  to  define  it  solely  by  its 
principal  biological  property,  e.g.,  encoding 
human  erythropoietin,  because  an  alleged 
conception  having  no  more  specificity  than 
that  is  simply  a  wish  to  know  the  identity  of 
any  material  with  that  biological  property. 
We  hold  that  when  an  inventor  is  unable  to 
envision  the  detailed  constitution  of  a  gene 
so  as  to  distinguish  it  from  other  materials, 
as  well  as  a  method  for  obtaining  it, 
conception  has  not  been  achieved  until 
reduction  to  practice  has  occurred,  i.e.,  until 
after  the  gene  has  been  isolated.")  (citations 
omitted).  In  such  instances  the  alleged 
conception  Calls  not  merely  because  the  field 
is  unpredictable  or  because  of  the  general 
uncertainty  surrounding  experimental 
sciences,  but  because  the  conception  is 
incomplete  due  to  fiactual  uncertainty  that 
undermines  the  specificity  of  the  inventor's 
idea  of  the  invention.  Burrou^s  Wellcome 
Co.  v.  Barr  Laboratories  Inc..  40  F.3d  1223, 
1229,  32  USPQ2d  1915, 1920  (Fed.  Cir. 
1994).  Reduction  to  practice  in  effect 
provides  the  only  evidence  to  corroborate 
conception  (and  therefore  possession)  of  the 
invention.  Id. 

*•  See  Eli  Lilly,  119  F.3d  at  1568.  43 
USPQ2d  at  1406. 

»»  See,  e.g.,  Rasmussen,  650  F.2d  at  1214, 
211  USPQ  at  326-27  (disclosure  of  a  single 
method  of  adheringly  applying  one  layer  to 
another  was  sufficient  to  support  a  generic 
claim  to  "adheringly  applying"  because  one 
skilled  in  the  art  reading  the  specification 
would  understand  that  it  is  unimportant  how 
the  layers  are  adhered,  so  long  as  they  are 
adhered);  In  re  Herschler.  591  F.2d  693,  697, 
200  USPQ  711,  714  (CCPA  1979)  (disclosure 
of  corticosteriod  in  DMSO  sufficient  to 
support  claims  drawn  to  a  method  of  using 
a  mixture  of  a  "physiologically  active 
steroid"  and  DMSO  because  "use  of  known 
chemical  compounds  in  a  manner  auxiliary 
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to  the  invention  must  have  a  corresponding 
written  description  only  so  specific  as  to  lead 
one  having  ordinary  skill  in  the  art  to  that 
class  of  compounds.  Occasionally,  a 
functional  recitation  of  those  known 
compounds  in  the  specification  may  be 
sufficient  as  that  description.");  In  re  Smythe. 
480  F.2d  1376, 1383,  178  USPQ  279,  285 
(CCPA  1973)  (the  phrase  "air  or  other  gas 
which  is  inert  to  the  liquid"  was  sufficient 
to  support  a  claim  to  "inert  fluid  media" 
because  the  description  of  the  properties  and 
functions  of  the  air  or  other  gas  segmentizing 
medium  would  suggest  to  a  person  skilled  in 
the  art  that  appellant's  invention  includes. the 
use  of  "inert  fluid"  broadly.).  However,  in 
Tronzo  v.  Biomet,  156  F.3d  at  1159,  47 
USPQ2d  atl833  (Fed.  Cir.  1998),  the 
disclosure  of  a  species  in  the  parent 
application  did  not  suffice  to  provide  written 
description  support  for  the  genus  in  the  child 
application. 

**See,  e.g.,£//Lj7/y. 

'^  For  example,  in  the  molecular  biology 
arts,  if  an  applicant  disclosed  an  amino  acid 
sequence,  it  would  be  unnecessary  to  provide 
an  explicit  disclosure  of  nucleic  acid 
sequences  that  encoded  the  amino  acid 
sequence.  Since  the  genetic  code  is  widely 
known,  a  disclosure  of  an  amino  acid 
sequence  would  provide  sufficient 
information  such  that  one  would  accept  that 
an  applicant  was  in  possession  of  the  full 
genus  of  nucleic  acids  encoding  a  given 
amino  acid  sequence,  but  not  necessarily  any 
particular  species.  Cf.  In  re  Bell.  991  F.2d 
781,  785.  26  USPQ2d  1529,  1532  (Fed.  Cir. 
1993)  and  In  re  Baird,  16  F.3d  380,  382,  29 
USPQ2d  1550, 1552  (Fed.  Cir.  1994). 

S8  See  Wertheim,  541  F.2d  at  263, 191 
USPQ  at  97  ("ITjhe  PTO  has  the  initial 
burden  of  presenting  evidence  or  reasons 
why  persons  skilled  in  the  art  would  not 
recognize  in  the  disclosure  a  description  of 
the  invention  defined  by  the  claims."). 

»  See  MPEP  §§  714.02  and  2163.06 
("Applicant  should  •  •  •  specifically  point 
out  the  support  for  any  amendments  made  to 
the  disclosure."). 

«'  See,  e.g..  In  re  Wright,  866  F.2d  422,  425, 
9  USPQ2d  1649, 1651  (Fed.  Cir.  1989) 
(Original  specification  for  method  of  forming 
images  using  photosensitive  microcapsules 
which  describes  removal  of  microcapsules 
from  surface  and  warns  that  capsules  not  be 
disturbed  prior  to  formation  of  image, 
unequivocally  teaches  absence  of 
permanently  fixed  microcapsules  and 
supports  amended  language  of  claims 
requiring  that  microcapsules  be  "not 
permanently  fixed"  to  underlying  surface, 
and  therefore  meets  description  requirement 
of  35  U.S.C.  112.). 

*'  See.  e.g..  In  re  Robins.  429  F.2d  452. 
456-57,  166  USPQ  552.  555  (CCPA  1970) 
("(Wjhere  no  explicit  description  of  a  generic 
invention  is  to  be  found  in  the  specification 
*  •  *  mention  of  representative  compounds 
may  provide  an  implicit  description  upon 
which  to  base  generic  claim  language.");  In 
re  Smith.  458  F.2d  1389, 1395,  173  USPQ 
679,  683  (CCPA  1972)  (a  subgenus  is  not 
necessarily  implicitly  described  by  a  genus 
encompassing  it  and  a  species  upon  which  it 
reads). 

«  See.  e.g..  In  re  Robertson.  169  F.3d  743, 
745,  49  USPQ2d  1949,  1950-51  (Fed.  Cir. 


1999)  ("To  establish  inherency,  the  extrinsic 
evidence  "must  make  clear  that  the  missing 
descriptive  matter  is  necessarily  present  in 
the  thing  described  in  the  reference,  and  that 
it  would  be  so  recognized  by  persons  of 
ordinary  skill.  Inherency,  however,  may  not 
be  established  by  probabilities  or 
possibilities.  The  mere  fact  that  a  certain 
thing  may  result  from  a  given  set  of 
circumstances  is  not  sufficient."")  (citations 
omitted). 

^-^  When  an  explicit  limitation  in  a  claim 
"is  not  present  in  the  written  description 
whose  benefit  is  sought  it  must  be  showrn  that 
a  person  of  ordinary  skill  would  have 
understood,  at  the  time  the  patent 
application  was  filed,  that  the  description 
requires  that  limitation."  Hyatt  v.  Boone,  146 
F.3d  1348,  1353,  47  USPQ2d  1128,  1131 
(Fed.  Cir.  1998). 

**  See,  e.g.,  Johnson  Worldwide  Associates 
Inc.  V.  Zebco  Corp.,  175  F.3d  at  993,  50 
USPQ2d  at  1613;  Gentry  Gallery,  Inc.  v. 
Berkline  Corp..  134  F.3d  at  1479,  45  USPQ2d 
at  1503;  Tronzo  \.  Biomet,  156  F.3d  at  1159, 
47  USPQ2d  at  1833. 

"  See,  e.g..  In  re  Marzocchi,  439  F.2d  220, 
224.  169  USPQ  367,  370  (CCPA  1971). 

**  Wertheim.  541  F.2d  at  263, 191  USPQ  at 
97. 

"  See  Rasmussen,  650  F.2d  at  1214,  211 
USPQ  at  326. 

f*  See  In  re  Alton.  76  F.3d  1168. 1176.  37 
USPQ2d  1578, 1584  (Fed.  Cir.  1996). 

[FR  Doc.  01-323  Filed  1-4-01;  8:45  am] 
BILUNQ  COOe  3S10-16-U 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Revision  of  Currently  Approved 
Information  Collection;  Comment 
Request 

agency:  Corporation  for  National  and 
Community  Service 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
proposed  revision  of  its  Voucher  and 


Payment  Request  Form  (OMB  #3045- 
0014). 

Copies  of  the  forms  can  be  obtained 
by  contacting  the  ofGce  listed  below  in 
the  address  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  March  6,  2001. 
ADDRESSES:  Send  comments  to  Levon 
Buller,  National  Service  Trust, 
Corporation  for  National  and 
Commiuiity  Service,  1201  New  York 
Ave.,  NW.,  Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Levon  Buller,  (202)  60fr-5000,  ext.  383. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Corporation,  including 
whether  the  information  v«ll  have 
practical  utihty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Background 

The  Corporation  supports  programs 
that  provide  opportiuiities  for 
individuals  who  want  to  become 
involved  in  national  service.  The  service 
opportunities  cover  a  wide  range  of 
activities  over  varying  periods  of  time. 
Upon  successfully  completing  an 
agreed-upon  term  of  service  in  an 
approved  AmeriCorps  program,  a 
national  service  participant — an 
AmeriCorps  member — receives  an 
"education  award".  This  award  is  an 
amount  of  money  set  aside  in  the 
member's  name  in  the  National  Service 
Trust  Fund.  This  education  award  can 
be  used  to  make  payments  towards 
qualified  student  loan  or  pay  for 
educational  expenses  at  qualified  post- 
secondary  institutions  and  approved 
school-to-work  opportunities  programs. 
Members  have  seven  years  in  which  to 
draw  against  any  unused  balance. 

The  National  Service  Trust  is  the 
office  within  the  Corporation  that 
administers  the  education  award 
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program.  This  involves  tracking  the 
service  for  all  AmeriCorps  members, 
ensuring  that  certain  requirements  of 
the  Corporation's  enabling  legislation 
are  met,  and  processing  school  and  loan 
payments  that  the  members  authorize. 

Current  Action 

After  an  AmeriCorps  member 
completes  a  period  of  national  service, 
the  individual  receives  an  education 
award  that  can  be  used  to  pay  against 
qiudified  student  loans  or  pay  for 
current  post  secondary  educational 
expenses.  The  Voucher  and  Payment 
Request  Form  is  the  document  that  a 
member  uses  to  access  his  or  her 
account  in  the  National  Service  Trust. 

The  form  serves  three  purposes:  (1) 
The  AmeriCorps  member  uses  it  to 
request  and  authorize  a  specific 
payment  to  be  made  from  his  or  her 
account,  (2)  the  school  or  loan  company 
uses  it  to  indicate  the  amoimt  for  which 
the  individual  is  eligible,  and  (3)  the 
school  or  loan  company  and  member 
both  certify  that  the  payment  meets 
various  legislative  requirements.  When 
the  Corporation  receives  a  voucher,  it  is 
processed  and  the  U.S.  Treasury  issues 
a  payment  to  the  loan  holder  or  school 
on  behalf  of  the  AmeriCorps  member. 

The  form  was  first  designed  and  some 
variation  of  it  has  been  in  use  since  the 
summer  of  1994.  The  proposed 
revisions  are  being  made  to  clarify 
certain  sections  of  the  existing  form. 
The  voucher  will  include  boxes  for 
some  of  the  responses,  because  the 
Corporation  intends  to  scan  the  images 
and  automatically  retrieve  some  of  the 
information.  Currently,  all  of  the 
information  from  the  form  is  entered 
into  the  Corporation's  database  by  hand. 
Automating  part  of  this  process  should 
greatly  decrease  the  processing  time  and 
decrease  the  number  of  payment  errors. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Commiuiity  Service. 

Title:  Voucher  and  Payment  Request 
Form. 

OMB  Number:  3045-0014. 

Agency  Number:  None. 

Affected  Public:  Individuals  who  have 
completed  a  term  of  national  service 
who  wish  to  access  their  education 
awards. 

Total  Respondents:  55,000  responses 
annually  (estimated  annual  average  over 
the  next  three  years). 

Frequency:  Experience  has  shown  that 
some  members  may  not  ever  use  the 
education  award  and  others  use  it 
several  times  a  year. 

Average  Time  Per  Response:  Total  of 
5  minutes  (one  half  minute  for  the 
AmeriCorps  member's  section  and  4V2 
minutes  for  the  school  or  lender). 


Estimated  Total  Burden  Hours:  4,583 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operatiqg/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  2,  2001. 
Levon  L.  Buller, 

Acting  Director,  National  Service  Trust. 
(FR  Doc.  01-371  Filed  1-4-01;  8:45  am] 
aaXMGCOOE  80SO-2S-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secratary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number: 
Persoimel  Security  Clearance  Change 
Notification;  DISCO  Form  562;  OMB 
Number  0704-[To  Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  11,290. 

Responses  per  Respondent:  20. 

Annual  Responses:  225,800. 

Average  Bwrd^n  Per  Response:  12 
minutes. 

Annual  Burden  Hours:  45,160. 

Needs  and  Uses:  The  DISCO  Form 
562  is  used  by  contractors  participating 
in  the  National  Industrial  Security 
Program  to  report  various  changes  in 
employee  personnel  clearance  status  or 
identification  information.  The 
execution  of  the  form  is  a  factor  in 
making  a  determination  as  to  whether  a 
contractor  employee  is  eligible  to  have 
a  security  clearance. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 


DOD  Clearance  Officer:  Mr.  Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  27.  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-283  Filed  1-4-01;  8:45  am] 

B4UJNG  CODE  9001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACmON:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  Description  of  Vessels, 
Description  of  Operations;  ENG  Form 
3931,  3932;  OMB  Number  0710-0009. 

Type  of  Request:  Revision. 

Number  of  Respondents:  2,500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  2,500. 

Average  Burden  Per  Response:  48 
minutes. 

Annual  Burden  Hours:  2,000. 

Needs  and  Uses:  The  data  collected 
provide  information  on  vessel  operators 
and  their  American  Flag  vessels 
operating  or  available  for  operation  on 
the  inland  waterways  of  the  United 
States  in  the  transportation  of  freight 
and  passengers.  The  information 
provides  accurate  U.S.  Flag  fleet 
statistics  for  use  by  the  Army  Corps  of 
Engineers  and  other  agencies,  such  as 
the  U.S.  Coast  Guard  and  Federal  and 
State  agencies  involved  in 
transportation. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Jim  Uity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  he  sent  to 
Mr.  Laify  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  the  U.S. 
Army  Corps  of  Engineers,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  shoidd 
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be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  28,  2000. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-284  Filed  1-4-01;  8:45  am] 

WLUNG  CODE  5001-10-M 


DEPARTMENT  OF  EDUCATION 

Submission  of  OMB  Review;  Comment 
Request 

agency:  Department  of  Education. 
ACTION:  Correction  Notice. 

SUMMARY:  On  December  29,  2000,  a  60- 
day  notice  inviting  comment  from  the 
public  was  inadvertently  published  for 
the  European  Community/United  States 
•  of  America  Cooperation  Program  in 
Higher  Education  and  Vocational 
Education  and  Training  in  the  Federal 
Register  (65  FR  82985)  dated  December 
29,  2000.  This  information  collection  is 
being  submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collection  (1890- 
0001).  Therefore,  this  notice  amends  the 
public  comment  period  for  this  program 
to  30  days.  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  hereby 
issues  a  correction  notice  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995.  Since  an  incorrect  public  notice 
was  published  on  December  29,  the 
Department  of  Education  is  correcting 
the  end  date  to  the  30  days  as  required 
for  discretionary  grants  instead  of  60 
days. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
26,  2001. 

ADDRESSES:  Written  comment  should  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attention: 
Lauren  Wittenberg,  Acting  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  should  be  electronically 
mailed  to  the  internet  address 

Vivian reese@ed.gov  or  should  be  faxed 

to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Schubart  (202)  708-9266. 


Dated:  January  2,  2001. 
John  Tressier, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-380  Filed  1-4-01;  8:45  am] 

BILUNG  CODE  4O0O-O1-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  teleconference 

meeting. 

SUMMARY:  This  notice  annoimces  a  open 
teleconference  meeting  of  the  Secretary 
of  Energy  Advisory  Board.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770),  requires  that  agencies 
publish  these  notices  in  the  Federal 
Register  to  allow  for  public 
participation.  The  purpose  of  the 
teleconference  is  to  discuss  the  final 
findings  and  recommendations  of  the 
Secretary  of  Energy  Advisory  Board's 
Task  Force  on  DOE  NonproUferation 
Programs  in  Russia,  a  subcommittee  of 
the  Secretary  of  Energy  Advisory  Board. 
Note:  Copies  of  the  draft  final  report  of 
the  Task  Force  on  DOE  Nonproliferation 
Programs  in  Russia  may  be  obtained 
beginning  January  10,  2001  from  the 
following  internet  address  http:// 
www.hr.doe.gov/seab/  or  by  contacting 
the  Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092. 
Name:  Secretary  of  Energy  Advisory 
Board 

DATES:  Thursday,  January  18,  2001, 10 
AM-11:30  PM,  Eastern  Standard  Time. 
ADDRESSES:  Participants  may  call  the 
Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092  to 
reserve  a  teleconference  line  and  receive 
a  call-in  niunber.  Public  participation  is 
welcomed.  However,  the  number  of 
teleconference  lines  are  limited  and  are 
available  on  a  first  come  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Louise  Wagner,  Executive 
Director,  Secretary  of  Energy  Advisory 
Board  (AB-1),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
7092  or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
Advisory  Board  (The  Board)  is  to 
provide  the  Secretary  of  Energy  with 
essential  independent  advice  and 
recommendations  on  issues  of  national 
importance.  The  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  authoritative  advice  to 
the  Secretary  of  Energy  on  the 
Department's  management  reforms. 


research,  development,  and  technology 
activities,  energy  and  national  security 
responsibilities,  enviroiunental  cleanup 
activities,  and  economic  issues  relating 
to  energy.  The  Task  Force  on  DOE 
Nonproliferation  Programs  in  Russia,  a 
subcommittee  of  the  Secretary  of  Energy 
Advisory  Board,  was  formed  to  appraise 
and  provide  recommendations  to  the 
Board  on  the  policy  priorities 
established  by  the  Department  in  its 
cooperative  nonproliferation  and 
nuclear  safety  programs  with  Russia;  to 
identify  crucial  program  areas  that  may 
not  have  been  addressed  in  the  past;  and 
to  assess  the  performance  of  DOE's 
programs  in  achieving  national  security 
and  nonproliferation  missions.  The  Task 
Force  was  also  tasked  to  assess  the 
performance  of  DOE's  programs  in 
achieving  its  national  security  and 
nonproliferation  missions,  and  provide 
policy  recommendations  on  how  the 
Department  can  be  most  effective  in 
supporting  U.S.  national  seciuity 
interests. 

Tentative  Agenda 

Thursday.  January  18,  2001 

1 0:00  AM-1 0: 1 0  AM    Welcome  & 
Opening  Remarks — Mr.  Andrew 
Athy,  Chairman  of  the  Secretary  of 
Energy  Advisory  Board 

10:10  PM-10:30  PM    Overview  of  the 
Task  Force  on  DOE 
Nonproliferation  Programs  in 
Russia's  Final  Findings  and     - 
Recommendations 

10:30  PM-1 1:00  PM    Public  Conunent 
Period 

1 1 :00  PM-1 1 :30  PM    Board  Review  & 
Comment  and  Action — Mr.  Andrew 
Athy,  Chairman  of  the  Secretary  of 
Energy  Advisory  Board 

11:30  PM    Adjourn 
This  tentative  agenda  is  subject  to 

change. 

Public  Participatioii 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  observe  the 
business  of  the  Secretary  of  Energy 
Advisory  Board  and  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  period.  The 
Chairman  of  the  Board  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  open  teleconference 
meeting,  the  Board  welcomes  public 
comment.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The 
Board  will  make  every  effort  to  hear  the 
views  of  all  interested  parties.  Written 
comments  should  be  submitted  no  later 
than  January  16,  2001  to  Mary  Louise 
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Wagner,  Executive  Director,  Secretary  of 
Energy  Advisory  Board,  AB-1,  US 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  open  teleconference  meeting  will 
be  made  available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9  A.M.  and  4 
P.M.,  Monday  through  Friday  except 
Federal  hoUdays.  Further  information 
on  the  Secretary  of  Energy  Advisory 
Board  and  its  subcommittees  may  be 
foimd  at  the  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington,  DC,  on  January  2, 
2001. 
Carol  Anne  Kennedy, 

Acting  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-421  Filed  1-4-01:  8:45  am) 

MLUNG  0006  a46»-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-58-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

December  29,  2000. 

Take  notice  that  on  December  22, 
2000,  Dominion  Transmission,  Inc. 
(DTI),  445  West  Main  Street,  Clarksburg, 
West  Virginia  26301,  tendered  for  filing 
in  Docket  No.  CPOl-58-000.  an 
abbreviated  application  for  a  blanket 
certificate  pursuant  to  section  7  of  the 
Natural  Gas  Act,  as  amended,  and  the 
Commission's  Rides  and  Regulations 
thereimder,  authorizing  the  utilization 
of  coiled  tubing  drilling  technology  on 
existing  storage  wells  for  the  purpose  of 
improving  deliverability  and  reservoir 
performance  in  certain  storage 
reservoirs  where  DTI  has  not  achieved 
its  certificated  deliverability.  DTI  claims 
that  the  drilling  procedure  will  take 
place  within  the  existing  footprint  of  the 
storage  wells.  The  blanket  authorization 
would  apply  to  the  Bridgeport  Field  in 
Harrison  County,  West  Virginia;  the 
South  Bend  Field  in  Armstrong  County, 
Pennsylvania;  the  Fink-Kennedy-Lost 
Creek  Field  in  Lewis  County, 
Pennsylvania;  the  Oakford  Fifth  Sand  in 
Westmoreland  County,  Peimsylvania 
and  the  Oakford  Murrysville  in 


Westmoreland  County,  Pennsylvania, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  httpJ/www.ferc.fed.us./ 
online /rims. htm  (call  (202)  208-2222  for 
assistance). 

According  to  DTI,  it  will  use  coiled 
tubing  drilling  technology  to  sidetrack 
existing  storage  wells  widi  short  (300'  to 
500')  horizontal  laterals  to  improve  the 
deliverability  and  reservoir  performance 
in  certain  storage  reservoirs  where  other 
more  conventional  enhancement 
strategies  are  not  effective  or  do  not 
apply.  DTI  states  that  many  of  the  wells 
in  the  candidate  fields  for  the  new 
technology  have  been  historically  poor 
performers  and  are  located  in  less  than 
optimiun  locations  in  the  reservoir.  By 
drilling  horizontal  laterals  from  the 
existing  wellbores,  DTI  woidd  be  able  to 
take  advantage  of  pre-existing  gathering 
line  infrastructiue,  access  roads,  and 
well  locations;  reducing  costs  as  well  as 
eliminating  any  new  environmental 
disturbances.  DTI  estimates  the  cost  of 
the  technology  to  be  $575,000  per  well 
to  implement.  DTI  states  that  the 
drilling  time  of  5  to  7  days  would  make 
very  temporary  presence  of  equipment/ 
environmental  intrusion.  DTI  claims 
that  the  use  of  this  technology  will  not 
resiUt  in  the  expansion  of  the  active  or 
protective  portions  of  the  storage 
reservoir. 

Questions  regarding  the  details  of  this 
application  should  be  directed  to  Sean 
Sleigh,  Certificates  Manager,  Dominion 
Transmission,  Inc.;  445  West  Main 
Street,  aarksburg.  WV  26301,  call 
(304)-62 7-3462,  or  fax  (304)-627-3305. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  19,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Conunission  orders  in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
ndes  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  coiut  review  of  the 
Conunission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
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Commission's  web  site  at  hUp:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  01-300  Filed  1-4-01;  8:45  am) 

BILUNG  CODE  6717-01-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01-59-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Application 

December  29,  2000. 

Take  notice  that  on  December  22. 
2000.  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore),  Post  Office 
Box  1769,  Dover,  Delaware  19903-1769, 
filed  in  Docket  No.  CPOl-59-000  an 
application  piu-suant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  additional 
pipeline  and  compression  facilities  in 
Maryland  and  Pennsylvania  to  expand 
its  system  by  providing  added 
transportation  capacity,  all  as  more  fully 
set  forth  in  the  application  on  file  with' 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Eastern  Shore  proposes  to  construct 
and  operate  6  miles  of  16-inch  pipeline 
looping  on  its  existing  system  in 
Maryland  and  Pennsylvania,  to  install 
3.330  horsepower  of  additional  capacity 
at  the  existing  Daleville  Compressor 
Station  on  Eastern  Shore's  system  in 
Chester  County,  Pennsylvania,  and  to 
install  delivery  point  fecilities  in 
Chester  Coimty.  Pennsylvania.  It  is 
stated  that  the  proposed  construction 
would  enable  Eastern  Shore  to  provide 
19,800  dt  equivalent  of  additional  daily 
firm  service  capacity  on  its  system. 
Eastern  Shore  estimates  the  total  cost  of 
the  proposed  facilities  at  $12^478,745.  It 
is  requested  that  a  certificate  be  issued 
allowing  construction  to  be  completed 
by  November  1,  2001. 

Eastern  Shore  asserts  that  the  facilities 
would  provide  system-wide  benefits 
without  requiring  a  rate  increase  for 
existing  customers.  Therefore.  Eastern 
Shore  requests  a  determination  that  the 


cost  of  the  project  be  given  rolled-in  rate 
treatment.  Eastern  Shore  convened  an 
open  season  for  the  additional  capacity 
and  seciu^d  10-year  firm  contracts  with 
PECO  Energy  Company.  Connectiv 
Power  Delivery,  and  Delaware  Division 
of  Chesapeake  Utilities  Corporation  for 
the  additional  capacity. 

Any  questions  regarding  the 
application  should  be  directed  to 
Stephen  C.  Thompson,  President. 
Eastern  Shore  Natiual  Gas  Company, 
417  Bank  Lane,  Dover.  Delaware  19904 
(302)  734-6710. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
19,  2001,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediu«  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Comments  and 
protests  may  be  filed  electronically  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  website  at  http:// 
ferc.fed. us/efi/doorbell.htm. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  net  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  vdll  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  net  be  required  to 
serve  copies  of  filed  documents  on  all 
parties.  However,  commenters  will  not 


receive  copies  of  all  documents  filed  by 
other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  piusuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  didy  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Eastern  Shore  to  appear 
or  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-299  Filed  1-4-01:  8:45  am) 

BUJNO  cooc  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-600-000] 

National  Fuel  Gas  Distribution 
Corporation;  Notice  of  Technical 
Conference 

December  28,  2000. 

Take  notice  that  a  technical 
conference  will  be  held  on  Wednesday, 
January  10,  2001,  at  2:00  p.m.,  in  Room 
3m-l  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington.  DC  20426. 
On  December  21.  2000.  Norse  Pipeline. 
L.L.C.  and  Nomew  Energ>',  Inc.  filed  in 
request  to  meet  with  the  Staff  and 
interested  parties  regarding  their 
options  to  address  the  jurisdictional 
issues  raised  by  the  Commission's 
December  14,  2000  Order  Addressing 
Petition  for  Declaratory  Order  and 
Directing  Compliance  Filing  (93  FERC 
61,276(2000)). 


1116 


Federal  Register /Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


All  interested  parties  and  Staff  are 
permitted  to  attend.  For  additional 
information,  please  contact  Robert 
Christin  (202)  208-1022. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-298  Filed  1-4-01;  8:45  am] 

BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-57-000] 

SunCor  Development  Company;  Notice 
of  Petition 

December  29.  2000. 

Take  notice  that  on  December  21, 
2000,  SunCor  Development  Company 
(SunCor),  3838  North  Central.  Suite 
1500,  Phoenix.  Arizona  85012,  filed  in 
Docket  No.  CPOl-57-000,  a  Petition  for 
Exemption  of  Temporary  Acts  and 
Operations  from  Certificate 
Requirements,  pursuant  to  Rule 
207(a)(5)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
387.207(a)(5)),  and  section  7(c)(1)(B)  of 
the  Natural  Gas  Act  (NGA),  seeking 
approval  of  an  exemption  from 
certificate  requirements  to  perform 
temporary  activities  related  to  drill  site 
preparation  and  the  drilling  of  a 
stratigraphic  test  well,  all  as  more  fully 
set  forth  in  this  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  SimCor  has  requested 
expedited  consideration  of  this  Petition. 
This  filing  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Specifically,  SunCor  seeks 
authorization  to  engage  in  certain 
temporary  activities  for  the  sole  purpose 
of  drilling  a  5,200  foot  stratigraphic  test 
well  in  the  Luke  salt  deposit  located  in 
Section  2,  Township  2  North,  Range  1 
West,  Maricopa  County,  Arizona. 
SimCor  states  the  proposed  stratigraphic 
test  well  is  critical  in  determining  of  the 
Luke  salt  deposit  would  be  suitable  for 
development  of  a  natural  gas  salt  storage 
facility.  SunCor  states  that  it  intends  to 
conduct  the  well  test  in  compliance 
with  any  environmental  requirements  of 
the  Arizona  Oil  &  Gas  Conservation 
Commission.  SunCor  also  requests  that 
the  Commission  grant  pregranted 
abandonment  authority  under  Section 
7(b)  of  the  NGA  to  the  extent  it  is 
necessary  or  required. 

Any  questions  regarding  this  petition 
should  be  directed  to  Steve  Garvais, 
Vice  President  and  General  Counsel, 


SunCor  Development  Company,  3838 
North  Central,  Suite  1500,  Phoenix, 
Arizona  85012  at  (603)  285-6800. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  9,  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rides 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  musts  mail  a  copy  to  the  applicant 
and  to  every  otber  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 


to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  form  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  01-301  Filed  1-4-01;  8:45  ftm] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01-72-«00,  at  al.] 

Geysers  Statutory  Trust,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  28,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Geysers  Statutory  Trust 

[Docket  No.  EG01-72-000| 

Take  notice  that  on  December  19, 
2000,  Geysers  Statutory  Trust  (Geysers 
Trust),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  Regulations. 


Geysers  Trust  is  a  Connecticut 
statutory  trust.  Geysers  Trust  received 
an  initial  and  second  determination  of 
EWG  status  in  Docket  EG99-1 20-000  by 
letter  order  dated  May  7, 1999,  Geysers 
Statutory  Trust.  87  FERC  62,159  (1999), 
and  in  Docket  EGOO-1 6-000  by  letter 
order  dated  December  28, 1999,  Geysers 
Statutory  Trust,  89  FERC  62.250  (1999), 
with  respect  to  holding  legal  title  to  and 
leasing  sixteen  (16)  geothermal 
generating  facilities  located  in  Lake 
County  and  Sonoma  County.  California. 
The  instant  application  reflects  that 
Geysers  Trust  will  be  the  owner/lessor 
of  three  (3)  additional  geothermal 
generating  facilities,  the  Bear  Canyon 
kW  #1  generating  facility,  the  Bear 
Canyon  kW  #2  generating  facility,  and 
the  West  Ford  Flat  generating  facility, 
having  a  collective  net  generating 
capacity  of  approximately  forty-seven 
(47)  megawatts,  located  in  Lake  County, 
California. 

Geysers  Trust  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission  and  the  California  Public 
Utilities  Commission. 

Comment  date.- January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wiU  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Geysers  Power  Company,  LLC 

[Docket  No.  EGOl-73-OOOl 

Take  notice  that  on  December  19, 
2000,  Geysers  Power  Company.  LLC 
(Geysers  Power),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG),  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations.  Geysers 
Power  is  a  Delaware  limited  liability 
company  and  an  indirect  wholly  owned 
subsidiary  of  Calpine  Corporation 
(Calpine).  Geysers  Power  received 
determinations  of  EWG  status  in  Docket 
No.  EG99-109-000,  by  letter  order  dated 
April  28,  1999,  Geysers  Power 
Company,  LLC,  87  FERC  62,115  (1999). 
and  in  Docket  No.  EGOO-1 8-000  by 
letter  order  dated  December  28,  2000, 
Geysers  Power  Company,  LLC  89  FERC 
62,251  (1999),  with  respect  to  its  current 
lease  and  operation  of  sixteen  (16) 
geothermal  generating  facilities  located 
in  Lake  Coimty  and  Sonoma  Coimty, 
California. 

The  instant  application  reflects  that 
Geysers  Power  will  operate,  generate, 
and  sell  power  exclusively  for  resale 
from  three  (3)  additional  geothermal 
power  generation  facilities,  the  Bear 
Canyon  kW  #1  generating  facifity,  the 
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Bear  Canyon  kW  #2  generating  facility, 
and  the  West  Ford  Flat  generating 
facility,  having  a  combined  net 
generating  capacity  of  approximately 
forty-seven  (47)  MW,  located  in  Lake 
County,  California. 

Geysers  Power  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission  and  the  California  Public 
Utilities  Commission. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Attala  Generating  Company,  LLC 

[Docket  No.  EGOl-74-OOO] 

Take  notice  that  on  December  20, 
2000,  Attala  Generating  Company,  LLC 
(Attala),  a  Delaware  corporation  with  its 
principal  place  of  business  at  7500  Old 
Georgetown  Road,  Bethesda,  Maryland 
20814,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Attala  proposes  to  own  or  lease  and 
operate  a  natural  gas-fired,  combined 
cycle  power  plant  of  approximately  500 
MW  capacity  in  Attala  County, 
Mississippi.  The  proposed  power  plant 
is  expected  to  commence  commercial 
operation  in  2001.  All  output  from  the 
plant  will  be  sold  by  Attala  exclusively 
at  wholesale. 

Comment  date;  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Badger  Windpower,  LLC 

[Docket  No.  EGOl-75-OOOl 

Take  notice  that  on  December  20, 
2000.  Badger  Windpower,  LLC  (the 
Applicant),  with  its  principal  office  at 
700  Universe  Boulevard,  Jimo  Beach, 
Florida  33408.  tendered  for  filing  with 
the  Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  liability  company  engaged 
directly  and  exclusively  in  the  business 
of  developing  and  operating  an 
approximately  30  MW  wind-powered 
generating  facility  located  in  the 
Township  of  Eden.  Wisconsin.  Electric 
energy  produced  by  the  facility  will  be 
sold  at  wholesale  or  at  retail  exclusively 
to  foreign  consumers. 


Comment  date;  January  11.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy. 

5.  Elwood  Energy  m,  LLC 

[Docket  No.  EG01-78-000| 

Take  notice  that  on  December  20, 
2000,  Elwood  Energy  III.  LLC  (Elwood), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Elwood  is  owned  by  Dominion 
Elwood  ID,  Inc.,  a  Delaware  corporation, 
and  Peoples  Elwood  HI,  LLC,  a  Delaware 
limited  liability  company.  Dominion 
Elwood  in.  Inc.,  is  a  wholly-owned 
subsidiary  of  Dominion  Generation, 
Inc.,  which  in  turn  is  a  wholly-owned 
subsidiary  of  Dominion  Resources,  Inc. 
Peoples  Elwood  m,  LLC  is  a  wholly- 
owned  subsidiary  of  PERC  Power.  Inc., 
which  in  turn  is  a  wholly-owned 
subsidiary  of  Peoples  Energy  Resources, 
Corp. 

Elwood  will  own  and  operate  a 
generating  facility  with  a  nominal 
capacity  of  300  MW  located  near 
Elwood  Illinois,  consisting  of  three  150 
MW  GE  tiubine  generator  sets,  an 
approximately  0.3  mile  long  345  kV 
transmission  line,  three  18/345  kV  step 
up  transformers,  three  18kV/4160v 
auxiliary  transformers,  and  associated 
circuit  breakers.  The  facility  will  be 
interconnected  with  the  transmission 
system  of  Commonwealth  Edison 
Company. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
•  Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  FPL  Energy  Vansycle,  LLC 

[Docket  No.  EG01-76-000| 

Take  notice  that  on  December  20, 
2000,  FPL  Energy  Vansycle,  LLC  (the 
Applicant),  with  its  principle  office  at 
700  Universe  Boulevard,  Juno  Beach. 
Florida  33408,  tendered  for  filing  with 
the  Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  liability  company  engaged 
direcUy  and  exclusively  in  the  business 
of  developing  and  operating  an 
approximately  300  MW  wind-powered 
generating  facility  located  in  Walla 
Walla  County,  Washington  and  Umatilla 
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County,  Oregon.  Electric  energy 
produced  by  the  facility  will  be  sold  at 
wholesale  or  at  retail  exclusively  to 
foreign  consiuners. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Elwood  Energy  n.  LLC 

(Docket  No.  EGOl-77-OOOl 

Take  notice  that  on  December  20, 
2000,  Elwood  Energy  II.  LLC  (Elwood). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Reflations. 

Elwood  is  owned  by  Dominion 
Elwood  n,  Inc.,  a  Delaware  corporation. 
Peoples  Elwood  II,  LLC,  a  Delaware 
limited  liability  company  and  SkyGen 
Energy  LLC,  also  a  Delaware  limited 
liability  company.  Dominion  Elwood  n. 
Inc.,  is  a  wholly-owned  subsidieuy  of 
Dominion  Generation,  Inc.,  which  in 
turn  is  a  wholly-owned  subsidiary  of 
Dominion  Resources,  Inc.  Peoples 
Elwood  n,  LLC  is  a  wholly-owned 
subsidiary  of  PERC  Power,  Inc.,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
Peoples  Energy  Resources,  Corp. 
SkyGen  Energy  LLC  is  owned  by 
Calpine  Corporation,  a  Delaware 
corporation  located  in  San  Jose, 
Ddifomia. 

Elwood  will  own  and  operate  a 
generating  facility  with  a  nominal 
capacity  of  300  MW  located  near 
Elwood  Illinois,  consisting  of  two  150 
MW  GE  turbine  generator  sets,  an 
approximately  0.3  mile  long  345  kV 
transmission  line,  two  18/345  kV  step 
up  transformers,  two  18kV/4160v 
auxiliary  transformers,  and  associated 
circuit  breakers.  The  facility  will  be 
interconnected  with  the  transmission 
system  of  Commonwealth  Edison 
Company. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  Steam  Heat  LLC 

[Docket  No.  EG01-71-000| 

Take  notice  that  on  December  19, 
2000,  Steam  Heat  LLC  (Steam  Heat), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  Regulations. 


Steam  Heat  is  a  Delaware  limited 
liability  company.  Steam  Heat  received 
an  initial  and  second  determination  of 
EWG  status  in  Docket  EG99-1 21-000  by 
letter  order  dated  May  7,  1999,  Steam 
Heat  LLC,  87  FERC  62,156  (1999),  and 
in  Docket  EG0O-17-0DO  by  letter  order 
dated  December  14, 1999,  Steam  Heat 
LLC.  89  FERC  62,203  (1999),  with 
respect  to  its  beneficial  ownership  of 
sixteen  (16)  geothermal  power 
generation  facilities  located  in  Lake 
Coimty  and  Sonoma  Coiuity,  California. 
The  instant  application  reflects  that 
Steam  Heat  will  be  acquiring  direct  or 
indirect  beneficial  ownership  interests 
in  (a)  three  (3)  additional  geothermal 
generating  facilities,  the  Bear  Canyon 
kW  #1  generating  facility,  the  Bear 
Canyon  kW  *2  generating  facility,  and 
the  West  Ford  Flat  generating  facility, 
having  a  collective  net  generating 
capacity  of  approximately  forty-seven 
(47)  megawatts,  located  in  Lake  County, 
California;  (b)  an  undivided  interest  in 
the  "Morgantown  Units,"  consisting  of 
Baseload  Units  1  and  2,  a  1164  MW 
(net)  coal/oil-fired  electric  generating 
facility  located  near  Newburg, 
Maryland,  interconnecting  transmission 
facilities  necessary  to  effect  wholesale 
sales  of  energy  from  the  facility  and 
associated  books  and  records;  and  (c)  an 
undivided  interest  in  the  "Dickerson 
Units,"  consisting  of  Baseload  Units  1, 
2  and  3,  a  546  (net)  coal/oil-fired 
electric  generating  facility  located  in 
Upper  Montgomery,  Maryland, 
interconnecting  transmission  facilities 
necessary  to  effect  wholesale  sales  of 
energy  from  the  facility  and  associated 
books  and  records. 

Steam  Heat  further  states  that  copies 
of  the  application  were  served  upon  the 
Securities  and  Exchange  Commission, 
the  California  Public  Utilities 
Commission,  the  Maryland  Public 
Service  Commission  and  the  District  of 
Columbia  Public  Service  Commission. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  Ocean  State  Power  and  Ocean  State 
Power  n 

[Docket  Nos.  EROO-1 534-002,  EROO-1535- 
002] 

Take  notice  that  on  December  20, 
2000,  Ocean  State  Power  and  Ocean 
State  Power  II  (Ocean  State),  tendered 
for  filing  its  refund  compliance  report  in 
the  above-referenced  dockets. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC  '• 

[Docket  No.  EROl-61 2-000) 

Take  notice  that  on  December  20, 
2000.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC  tendered 
for  filing  a  request  to  withdraw  its 
Market  Rate  Tariff  Service  Agreement 
No.  103  filed  with  the  Commission  in 
the  above-referenced  docket. 

Copies  of  the  filing  have  been 
provided  to  the  Customer,  to  the  Public 
UtiUties  Conunission  of  Ohio,  the 
Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission,  the  West 
Virginia  Public  Service  Commission, 
and  all  parties  of  record. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

[Docket  No.  ER01-712-O00] 

Take  notice  that  on  December  20, 
2000,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
an  Interconnection  Agreement  entered 
into  with  Dynegy  Midwest  Generation. 
Inc.  (DMG),  and  subject  to  Illinois 
Power's  Open  Access  Transmission 
Tariff. 

Illinois  Power  requests  an  effective 
date  of  December  1,  2000,  for  the 
Interconnection  Agreement  and  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  Illinois  Power  has  served  a 
copy  of  the  filing  on  DMG. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E    ' 
at  the  end  of  this  notice. 

12.  American  Transmission  Company, 
LLC 

[Docket  No.  EROl-725-OOOl 

Take  notice  that  on  December  20, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Network  Operating  Agreement  and 
Network  Integration  Transmission 
Service  Agreement  between  ATCLLC 
and  Wisconsin  Electric  Power  Company 
(WEPCO). 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Transmission  Company, 
LLC 

[Docket  No.  EROl-726-OOOl 

Take  notice  that  on  December  20, 
2000,  American  Transmission  Company 
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LLC  (ATCLLC),  tendered  for  filing  a 
Network  Operating  Agreement  and 
Network  Integration  Transmission 
Service  Agreement  between  ATCLLC 
and  the  City  of  Stoughton. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  EROl-734-OOOl 

Take  notice  that  on  December  20, 
2000,  New  York  State  Electric  &  Gas 
Corporation  (NVSEG),  tendered  for 
filing  pursuant  to  section  35  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  35,  a 
service  agreement  (the  Service 
Agreement)  under  which  NYSEG  may 
provide  capacity  and/or  energy  to 
Conectiv  Energy  Supply,  Inc.  (Conectiv) 
in  accordance  with  NYSEG's  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  becomes  effective  as  of 
December  21,  2000. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Conunission  and  Conectiv. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROl-735-OOOj 

Take  notice  that  on  December  20, 
2000,  Puget  Sound  Energy,  hic.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  PSE's  Electric  Tariff,  First 
Revised  Volume  No.  8  (Market  Rate 
Tariff)  with  the  California  Independent 
System  Operator  (the  Cal  ISO). 

A  copy  of  the  filling  was  served  upon 
the  Cal  ISO. 

Comment  date;  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Automated  Power  Exchange,  Inc. 

[Docket  No.  EROl-736-OOOj 

Take  notice  that  on  December  20, 
2000,  Automated  Power  Exchange,  Inc., 
tendered  for  filing  a  rate  schedule  under 
which  APX  will  offer  power  exchange 
services  in  the  APX  New  York  Market. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Power  &  Light  Company 

[Docket  No.  EROl-737-OOOj 

Take  notice  that  on  December  20, 
2000,  Wisconsin  Power  &  Light 
Company  (WPL),  tendered  for  filing  a 
Service  Agreement  with  the  City  of  Kiel. 


WPL  indicates  that  copies  of  the  filing 
have  been  provided  to  the  Kiel  and  to 
the  Public  Service  Commission  of 
Wisconsin. 

■  Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Conoco,  Inc. 

[Docket  No.  EROl-738-OOOj 

Take  notice  that  on  December  19, 
2000,  Conoco,  Inc.,  tendered  for  filing 
pursuant^o  §§35.16  and  35.151  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.16  and  35.151 
Conoco  Power  Marketing,  Inc.,  a 
Delaware  Corporation  and  an  wholly 
owned  subsidiary  of  Conoco  Petroleum 
Operations,  Inc.,  which  is  a  wholly 
owned  subsidiary  of  Conoco  Inc.,  600 
North  Dairy  Ashford  Road,  Houston, 
Texas,  hereby  gives  notice  of  transfer  of 
Certificate  of  Public  Convenience  and 
Necessity  to  parent  corporation  Conoco, 
Inc.  This  transfer  is  the  result  of  an 
internal  reorganization  of  Conoco  Inc.'s 
power  trading  activities. 

Conoco  Inc.,  on  December  18,  2000, 
hereby  adopts,  ratifies,  and  makes  its 
own,  in  every  respect  all  applicable  rate 
schedules,  and  supplements  thereto, 
listed  below,  hereto  filed  with  the 
Commission  by  Conoco  Power 
Marketing,  Inc.,  effective  as  of  the  date 
of  a  Commission  order  granting 
approval  of  FERC  Electric  Schedule  No. 
1. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  American  Transmission  Company, 
LLC 

[Docket  No.  EROl-727-000] 

Take  notice  that  on  December  20, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  four 
short-term  firm  and  non-firm  service 
agreements  for  point-to-point 
transmission  service  with  Northern 
Indiana  Public  Service  Company  LLC 
and  Split  Rock  Energy  LLC. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date;  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Allegheny  Energy  Service  ' 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROl-730-OOOj 

Take  notice  that  on  December  20, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Alle^eny  Energy  Supply),  tendered  for 


filing  Service  Agreement  No.  104  to  add 
one  (1)  new  Customer  to  the  Market 
Rate  Tariff  imder  which  Allegheny 
Energy  Supply  offers  generation 
services.  Allegheny  Energy  Supply 
proposes  to  make  service  available  as  of 
December  19,  2000  to  CNG  Power 
Services  Corporation. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  1 1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-72O-OO0] 

Take  notice  that  on  December  20, 
2000,  the  American  Electric  Power 
Service  Corporation  (AEPSC)  as  agent 
for  Indiana  Michigan  Power  Company, 
tendered  for  filing  an  executed 
Interconnection  and  Operation 
Agreement  between  Indiana  Michigan 
Power  Company  and  Duke  Energy 
DeSoto,  LLC.  The  agreement  is  pursuant 
to  the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Revised  Voliune  No.  6,  effective  Jime  15. 
2000. 

AEP  requests  an  effective  date  of 
March  1,2001. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utilities  Regulatory 
Commission  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  1 1 .  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROl-728-OOOl 

Take  notice  that  on  December  20, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Service  Agreement  No.  106  to  add 
one  (1)  new  Customer  to  the  Market 
Rate  Tariff  imder  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  for  an 
effective  date  of  November  28,  2000  for 
Merrill  Lynch  Capital  Services,  Inc. 
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Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date;  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER01-72&-OOO1 

Take  notice  that  on  December  20, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(All^eny  Energy  Supply),  tendered  for 
filing  Service  Agreement  No.  105  to  add 
one  (1)  new  Customer  to  the  Market 
Rate  Tariff  under  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  for  an 
effective  date  of  November  27,  2000  for 
Alliant  Energy  Corporate  Services,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Panigraph  E 
at  the  end  of  this  notice. 

24.  St  Joseph  Light  &  Power  Company 

[Docket  No.  EROl-732-OOOl 

Take  notice  that  on  December  20, 
2000,  St.  Joseph  Light  &  Power 
Company  (SJLP).  tendered  for  filing  five 
executed  agreements  for  transmission 
service  under  its  Open  Access 
Transmission  Tariff.  The  five 
agreements  consist  of  two  agreements 
(one  agreement  for  firm  point-to-point 
service,  and  a  second  agreement  for 
non-firm  point-to-point  service)  for  each 
of  two  transmission  customers— Cargill- 
Alliant,  LLC  and  Municipal  Energy 
Agency  of  Nebraska — and  one 
agreement  (for  non-firm  point-to-point 
service)  for  Engage  Energy  US,  L.P. 

SJLP  states  that  copies  of  this  filing 
have  been  served  on  each  of  these  three 
entities. 

Comment  date:  January  1 1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  this  end  of  the  notice. 


25.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-733-OOOl 

Take  notice  that  on  December  20, 
2000,  Virginia  Electric  and  Power 
Company  (Dominion  Virginia  Power  or 
the  Company),  tendered  for  filing  a 
Service  Agreement  for  Retail  Network 
Integration  Transmission  Service, 
Network  Operating  Agreement,  and 
Retail  Network  Transmission  Service 
(Service  Agreement)  by  Virginia  Electric 
and  Power  Company  to  PEPCO  Energy 
Services,  Inc.,  designated  as  Service 
Agreement  No.  311  under  the 
Company's  Retail  Access  Pilot  Program, 
pursuant  to  Attachment  L  of  the 
Company's  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5,  to  Eligible 
Purchasers  effective  Jime  7,  2000. 

Dominion  Virginia  Power  requests  an 
effective  date  of  December  20,  2000,  the 
date  of  filing  of  the  Service  Agreements. 

Copies  of  the  filing  were  served  upon 
PEPCO  Energy  Services,  Inc.,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl -741-0001 

Take  notice  that  on  December  21, 
2000,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  Interconnection  and 
Operation  Agreement  between  Kentucky 
Power  Company  and  Riverside 
Generating  Company,  LLC,  as 
construction  agent  for  the  Lav\rrence 
County  Riverside  Trust  2000.  The 
agreement  is  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Revised  Volume 
No.  6,  effective  June  15,  2000. 

AEP  requests  an  effective  date  of 
March  2,  2000. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  UtiliCorp  United  Inc. 

[Docket  No.  ER01-742-OO0| 

Take  notice  that  on  December  21 , 
2000,  UtiliCorp  United  lac.  (UtiliCorp), 
tendered  for  filing  a  market-based  sales 
tariff  for  St.  Joseph  Light  &  Power,  an 
operating  division. 


UtiliCorp  requests  that  the 
Commission  accept  the  tariff  for  filing  to 
become  effective  on  January  1,  2001. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Orion  Power  MidWest,  L.P. 

[Docket  No.  EROl-759-OOOl 

Take  notice  that  on  December  22, 
2000,  Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  Amended  and  Restated 
POLR  n  Agreement  with  Duquesne 
Light  Company  (Duquesne),  designated 
as  FERC  Rate  Schedule  No.  8  for  the  sale 
of  100%  of  the  wholesale  power  that 
Duquesne  needs  to  meet  its  obligation  as 
the  provider  of  last  resort  during  the 
post-transition  period,  i.e.,  the  period 
between  the  completion  of  Duquesne's 
competitive  transition  charge  recovery 
through  December  21,  2004.  hi 
exchange,  Duquesne  will  make 
payments  to  Orion  Power  MidWest 
based  on  the  generation  portion 
Duquesne's  unbundled  retail  rates. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-297  Filed  1-4-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-45-000,  et  al.] 

P&L  Coal  Holdings  Corporation,  e^  al.; 
Electric  Rate  and  Corporate  Regulation 
niings  December  27, 2000. 

Take  notice  that  the  follovring  filings 
have  been  made  with  the  Commission: 

1.  P&L  Coal  Holdings  Corporation 

(Docket  No.  ECOl-45-000] 

Take  notice  that  on  December  20, 
2000,  P&L  Coal  Holdings  Corporation 
filed  an  application  pursuant  to  section 
203  of  the  Federal  Power  Act  for  an 
order  authorizing  the  proposed  sale  of 
equity  interests  in  CL  Power  Sales  One, 
L.L.C.,  CL  Power  Sales  Two,  L.L.C.,  CL 
Power  Sales  Six,  L.L.C.,  CL  Power  Sales 
Seven,  L.L.C.,  CL  Power  Sales  Eight, 
L.L.C.,  CL  Power  Sales  Nine,  L.L.C.,  and 
CL  Power  Sales  Ten,  L.L.C.  to  GATX 
Capital  Corporation  or  a  subsidiary 
thereof.  The  proposed  transaction 
involves  the  sale  of  equity  interests  in 
power  marketers  subject  to  the 
Commission's  jurisdiction. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ECOl-46-0000] 

Take  notice  that  on  December  15, 
2000,  Virginia  Electric  and  Power 
Company  (Applicant)  tendered  for  filing 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  for  the 
purchase  of  certain  jurisdictional 
transmission  facilities  appurtenant  to 
the  purchase  of  qualifying  facilities  fi-om 
Westpower-Franklin,  L.P.,  LG&E 
Southampton,  L.P.,  LG&E  Power  11 
Incorporated,  Westpower — Altavista, 
L.P.,  LG&E  AltaVista,  L.P.,  LG&E  Power 
12  Incorporated,  Westpower — 
Hopewell,  L.P.,  LG&E  Hopewell.  L.P., 
and  LG&E  Power  13  Incorporated. 
Applicant  states  that  copies  of  the 
application  have  been  served  upon  the 
utility  commissions  of  the  states  of 
Virginia  and  North  Carolina  and 
Applicant's  wholesale  requirements 
customers. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Montana  Power  Company 
Northwestern  Corporation 

(Docket  No.  EC01-^7-000l 

Take  notice  that  on  December  20, 
2000,  The  Montana  Power  Company 


(Montana  Power)  and  North  Western 
Corporation  (North Western),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  jiuisdictional  facilities 
whereby  Northwestern  will  purchase 
Montana  Power's  utility  business  in 
exchange  for  cash  and  the  assumption  of 
debt.  The  proposed  transaction  involves 
the  purchase  of  all  of  Montana  Power's 
regiilated  electric  and  natural  gas  utility 
facilities  in  Montana,  as  well  as  certain 
subsidiaries  of  Montana  Power. 

Comment  date:  January  11,  2001,  in 
accordance  wath  Standard  Paragraph  jE 
at  the  end  of  this  notice. 

4.  Ha&lund  Energy  Trading,  LLC 

[Docket  No.  ECOl-48-OOOj 

Take  notice  that  on  December  21, 
2000,  Hafslund  Energy  Trading,  LLC 
(Hafslund),  tendered  for  filing  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
for  the  disposition  of  certain  of  its 
wholesale  power  agreements  and 
associated  books  and  records  to  Merrill 
Lynch  Capital  Services,  Inc. 

Comment  date:  January  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Energy  Hinds,  LLC 

(Docket  No.  EGOl-65-000] 

Take  notice  that  on  December  15, 
2000,  Duke  Energy  Hinds,  LLC  (Duke 
Hinds),  tendered  for  filing  an 
application  with  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935. 
as  amended  and  Part  365  of  the 
Commission's  Regulations. 

Duke  Hinds  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owing  and  operating  all  or  part  of  one 
or  more  eligible  facilities  to  be  located 
in  Jackson.  Mississippi.  The  eligible 
facilities  will  consist  of  an 
approximately  500  MW  natural  gas- 
fired,  combined  cycle  electric 
generation  plant  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholesale. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


6.  PEl  Power  D,  LLC 

[Docket  No.  EGOl-79-OOOj 

Take  notice  that  on  December  20, 
2000,  PEI  Power  H,  LLC,  2  Court  Street, 
Binghamton,  New  York  13901,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  applicant  is  a  limited  liability 
company  that  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning 
and  operating,  an  eligible  faciUty  (the 
Facility)  in  Archbald,  Pennsylvania.  The 
Facility  will  consist  of  a  45  MW 
generating  unit  fueled  by  natural  gas 
and  interconnection  facilities  necessary 
to  interconnect  the  Facility  to  the  local 
transmission  grid. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Dynegy  Power  Marketing,  Inc.,  El 
Segundo  Power,  LLC.,  Long  Beach 
Generation  LLC,  Cabrillo  Power  I  LLC, 
Cabrillo  Power  II  LLC  v.  California 
Independent  System  Operator 
Corporation 

[Docket  No.  ELOl-23-OOOl 

Take  notice  that  the  above  listed 
entities  (Complainant)  on  December  22, 
2000,  tendered  for  filing  a  complaint 
imder  the  Commission's  fast-track 
procedures  against  the  California 
Independent  System  Operator 
Corporation  (ISO).  Complainant  has 
requested  that  the  Commission  direct 
the  ISO  to  cease  and  desist  making  Out- 
of-Market  (OOM)  dispatch  orders  on  its 
units  in  non-emergency  situations, 
require  the  ISO  to  negotiate 
compensatory  rates  for  OOM  dispatch 
orders,  file  for  a  third  payment  option 
that  generators  subject  to  a  Participating 
Generator  Agreement  could  elect  as 
compensation  for  OOM  dispatch  orders, 
and  other  related  relief. 

Comment  dote;  January  11.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
compliant  shall  also  be  due  on  or  before 
January  11.  2001. 

8.  The  Montana  Power  Company 

[Docket  No.  ER97-449-0011 

Take  notice  that  on  December  20, 
2000,  The  Montana  Power  Company 
(Montana  Power)  tendered  for  filing  a 
notice  of  change  of  status  and  a  revised 
statement  of  policy  and  standards  of 
conduct  to  reflect  a  planned  transaction 
pursuant  to  which  Northwestern 


1122 


Federal  Register / Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


Corporation  will  purchase  the  utility 
business  of  Montana  Power. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-721-000] 

Take  notice  that  on  December  20, 
2000,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  Interconnection  and 
Operation  Agreement  between  Indiana 
Michigan  Power  Company  and  PSEG 
Lawrenceburg  Energy  Company,  LLC. 
The  agreement  is  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Revised  Volume 
No.  6,  effective  June  15,  2000. 

AEP  requests  an  effective  date  of 
February  1,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  11,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiliCorp  United,  Inc. 

[Docket  No.  EROl-723-OOOl 

Take  notice  that  on  December  21, 
2000.  UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  amendments  to  the 
open  access  transmission  tariffs  for  its 
Missouri  Public  Service,  WestPlains 
Energy-Kansas,  WestPlains  Energy- 
Colorado  and  St.  Joseph  Power  &  Light 
operating  divisions.  The  amendments 
ensure  that  transmission  customers 
taking  service  over  more  than  one 
UtiliCorp  division  do  not  pay  UtiliCorp 
multiple  transmission  charges  for  such 
service. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

[Docket  No.  EROl-722-OOOl 

Take  notice  that  on  December  20, 
2000,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Ilhnois  65251-2200,  filed  the  following 
service  agreements  entered  into 
pxirsuant  to  its  Open  Access 
Transmission  Tariff:  Service  Agreement 
for  Non-Firm  Point-To-Point 
Transmission  Service  with  Madison  Gas 
and  Electric  Company  (MGE).  dated 
November  21,  2000;  Service  Agreement 
for  Firm  Short-Term  Point-To-Point 
Transmission  Service  with  MGE,  dated 
November  21,  2000;  Service  Agreement 


for  Non-Firm  Point-To-Point 
Transmission  Service  with 
Southwestern  Public  Service  Company 
(SWPS),  dated  November  22,  2000; 
Service  Agreement  for  Firm  Short-Term 
Point-To-Point  Transmission  Service 
with  SWPS,  dated  November  22,  2000; 
and  four  (4)  Service  Agreements  for 
Firm  Long-Term  Point-To-Point 
Transmission  Service  with  Dynegy 
Power  Marketing,  Inc.  pPM),  dated 
October  17,  2000. 

Illinois  Power  requests  effective  dates 
of  November  21,  2000  for  the 
Agreements  with  MG&E;  November  22, 
2000  for  the  Agreements  with  SWPS; 
and  January  1,  2001  for  the  Agreements 
with  DPM.  Accordingly,  Illinois  Power 
seeks  a  waiver  of  the  Commission's 
notice  requirement. 

Illinois  Power  has  served  a  copy  of 
the  filing  on  MGE,  SWPS  and  DPM. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Illinois  Light  Company; 
Cinergy  Corp.;  Hoosier  Energy  R.E.C, 
Inc.;  Southern  Illinois  Power 
Cooperative;  Southern  Indiana  Gas  & 
Electric  Company;  and  Wabash  Valley 
Power  Association,  Inc. 

[Docket  No.  EROl-731-000] 

Take  notice  that  on  December  20, 
2000,  Central  Illinois  Light  Company, 
Cinergy  Corp.,  Hoosier  Energy  R.E.C, 
Inc.,  Southern  Illinois  Power 
Cooperative,  Southern  Indiana  Gas  & 
Electric  Company  and  Wabash  Valley 
Power  Association,  Inc.  (Designated 
Transmission  Owners)  tendered  for 
filing:  (1)  Their  notice  of  withdrawal, 
and  request  for  authorization  from  the 
Federal  Energy  Regulatory  Commission 
(Conmiission)  for  their  withdrawal,  from 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
effective  under  the  Federal  Power  Act  as 
of  the  date  upon  which  the  Commission 
first  allows  the  withdrawal  frt)m  the 
Midwest  ISO  by  Illinois  Power 
Company,  Commonwealth  Edison 
Company  and/or  Ameren  to  take  effect; 
and  (2)  their  request  that  the 
Commission  authorize  a  Designated 
Transmission  Owner  having 
Commission  jurisdictional  rates  and 
charges  to  recover,  through  its 
Commission  jurisdictional  transmission 
service  rates  and  charges,  the  costs 
incurred  by  the  Designated 
Transmission  Owner  as  a  result  of  its 
withdrawal  from  the  Midwest  ISO. 

Copies  of  the  filing  were  served  upon 
the  Midwest  ISO,  Illinois  Power 
Company,  Commonwealth  Edison 
Company,  Ameren,  the  Indiana  Utility 
Regulatory  Commission,  the  Illinois 
Commerce  Commission,  the  Public 


Utilities  Commission  of  Ohio,  the 
Kentucky  Public  Service  Commission, 
the  Public  Service  Commission  of 
Wisconsin,  the  Michigan  Public  Service 
Commission  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-296  Filed  1-4-01;  8:45  am) 
MLLMO  cooe  anr-oi-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

Notice  of  Application  for  Amendment 
of  Licenae  and  Soliciting  Commenta, 
Motiona  To  Intervene,  and  Proteata 

December  29,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2017-014. 

c.  Date  Filed:  January  12,  2000. 

d.  Applicant:  Southern  California 
Edison  Company  (SCE). 

e.  Name  of  Project:  Big  Creek  No.  4 
Hydroelectric  Project. 

f.  Location:  On  San  Joaquin  in  Fresno 
County,  Fresno,  California.  The  project 
is  located  within  the  Sierra  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 


h.  Applicant's  Contact:  Stephen  E. 
Pickett,  2244  Wahiut  Grove  Ave., 
Rosemead,  CA  91770,  (626)  302-4459. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Doan 
Pham  at  (202)  219-2851  or  e-mail 
address  doan.pham@ferc.fed. us. 

j.  Deadline  lor  filing  comments, 
motions  to  intervene,  or  protests: 
February  5,  2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Please  include  the  Project  Number 
(2017-014)  on  any  comments,  protests, 
or  motions  filed. 

k.  Description  of  Amendment:  SCE 
filed  an  application  to  reflect  changes  in 
transmission  line  and  related  fecilities. 
SCE  proposes  to  remove  (1)  the  5.8- 
miles  transmission  line  from  Big  Creek 
#4  switchyard  to  Big  Creek  #3 
switchyard,  and  (2)  the  132.6-mile 
transmission  line  from  Big  Creek  #4 
switchyard  to  Springville  to  Magimden 
Substation  from  the  project  boundary, 
because  they  are  part  of  SCE's 
interconnected  system.  SCE  also 
proposes  to  revise  the  boundary  line 
around  the  reservoir,  and  to  remove  an 
access  road  and  communication  and 
telephone  lines  from  the  project 
boundary.  The  changes  will  reduce  the 
project  area  on  lands  that  are  managed 
by  the  U.S.  Forest  Service.  In  this 
proceeding  we  will  only  address  the 
proposal  to  remove  the  subject 
transmission  line  and  related  fiacilities. 
The  project  boundary  change  is  part  of 
the  re-licensing  proceeding. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street  NE.,  Room 
2A,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
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Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regiilatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.fer.fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-302  Filed  1-4-01:  8:45  am] 

BiLUNO  cooe  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RM98-1-000] 

Regulationa  Governing  Off-the-Record 
Communications;  Public  Notice 

December  29,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.220(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications . 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 


communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
^  Secretary. 

Prohibited  commimications  will  be 
included  in  a  pubhc,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportimity  to 
respond  to  any  fricts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  imder  18  CFR 
385.2201(e)(l)(v).       . 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  P-2661, 12-26-00,  Gary  Taylor, 

2.  CPOO-^-000, 12-21-00,  Tim  Blewett, 

3.  ELOO-95-000, 12-20-00,  G.  Richard 

Judd, 

4.  CPOa-6-000, 12-20-00,  Sally  B. 

Mann, 

5.  CPOO-6-000, 12-20-00,  Jon  Schmidt, 

6.  CPOO-6-000, 12-20-00.  Susan  Olson. 

7.  CPOl-1-000, 12-20-00,  Tilnothy 

Carey, 

8.  P-2342-011,  12-20-00,  Frank 

Backus, 

9.  ELOO-95-000. 12-19-00,  Kathleen 

Vaughn, 

10.  CP98-150-000,  12-20-00,  Matthew 

Brower. 

Prohibited 

None. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-303  Filed  1-4-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-1] 

Agency  Information  Collection 
Actlvltiea:  Submission  for  0MB 
Review;  Comment  Request; 
Information  Collection  Request  for  ttie 
State  Source  Water  Assessment  and 
Protection  Programs  1997  Guidance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  continuing 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  The  State  Source 
Water  Assessment  and  Protection 
Programs  1997  Guidance;  EPA  ICR 
#1816.02;  OMB  Control  #204QM)197: 
expiration  December  31.  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  February  5,  2001. 
AIMMESSES:  Send  comments,  referencing 
EPA  ICR  No.  1816.02  and  OMB  Control 
Number  2040-0197,  to  the  following 
addresses:  Sandy  Fanner,  U.S. 
Environmental  Protection  Agency 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Ave,  NW, 
Washington,  DC  20460;  and  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
EPA  by  phone  at  (202)  260-2740,  by  E- 
mail  at  farmer.sandy@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1816.02.  For  technical  questions 
about  the  ICR  contact  Roy  Simon,  (202) 
260-7777. 
SUPPLEMENTARY  INFORMATION: 

Title:  State  Source  Water  Assessment 
and  Protection  Programs  1997 
Guidance;  OMB  Control  #2040-0197; 
EPA  ICR  #1816.02;  expiring  December 
31,  2000.  This  renewal  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Section  1453(a)(3)  of  the 
Safe  Drinking  Water  Act  Amendments 
of  1996  required  States  to  submit  a 
Source  Water  Assessment  Program 
(SWAP)  within  18  months  after  the 


guidance  was  issued,  on  or  before 
August  6,  1997.  These  SWAP'S  describe 
how  a  State  will  delineate  source  water 
protection  areas,  conduct  contamination 
source  inventories  and  susceptibility 
determinations,  makes  the  assessments 
available  to  the  public,  implement  a 
Source  Water  Protection  Program.  A 
State  must  develop  a  SWAP  program 
with  public  participation. 

Once  a  State  program  is  approved  by 
EPA,  the  State  has  two  years  to 
complete  the  source  water  assessment 
for  the  public  water  systems  within 
their  borders.  Section  1453(a)(4)  of  the 
SDWA  Amendments  of  1996  allows  a 
State  to  request  an  extension  of  up  to  18 
months  to  complete  the  assessments. 
This  final  phase  of  this  ICR  will  focus 
on  the  years  2000-2002  of  the  SWAP 
program,  including  completing  the 
assessments,  and  State  reporting  of  data 
on  the  required  assessments  to  EPA. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and, 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 

15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 

16,  2000;  No  comments  were  received. 
Burden  Statement:  The  annual  public 

reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  50,169  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  implement  the  source 


water  assessments;  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States. 
Puerto  Rico  and  District  of  Columbia. 

Estimated  Number  of  Respondents: 
52. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
2,608,787  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  &■  Maintenance  Cost 
Burden:  $7,101,564.00. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biuden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICITNo.  1816.02  and 
OMB  Control  No.  2040-0197  in  any 
correspondence. 

Dated:  Decenil)er  29,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  01-363  Filed  1-4-01;  8:45  am] 

BNJJNQ  CODE  6aaO-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6929-7] 

Acid  Rain  NOx  Emission  Reduction 
Program — Permit  Modification  for 
Alternative  Emission  Limitation 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permit  modification 

adopting  Alternative  Emission 

Limitation. 

SUMMARY:  Under  Title  IV  of  the  Clean 
Air  Act,  EPA  established  the  Acid  Rain 
NOx  Emission  Reduction  Program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  EPA  adopted  nitrogen 
oxides  (  NOx)  emission  limits  and 
issued  permits  to  affected  soiuces.  EPA 
is  issuing  Acid  Rain  permit 
modifications  for  two  units  at  a  source. 
Each  permit  modification  adds  a  new 
NOx  emission  limitation,  i.e.. 
Alternative  Emission  Limitation  for 
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NOx  emissions  to  the  permit  for  the 
source.  The  Alternative  Emission 
Limitations  are  less  stringent  than  the 
standard  limit  for  this  type  of  unit  but 
are  the  minimimi  rate  that  the  units  can 
achieve  during  long-term  dispatch 
operation  with  low  NOx  burners. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the  permit 
modification,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  location:  EPA  Region  3, 
1650  Arch  Street  14th  floor. 
Philadelphia,  PA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller,  EPA  Region  3,  (215)  814- 
2068. 

SUPPLEMENTARY  INFORMATION:  In  today's 
action,  EPA  is  issuing  permit 
modifications  that  add  to  a  permit 
Alternative  Emission  Limitations  for 
NOx  emissions  for  two  units  in 
accordance  with  Parts  72  and  76  of  the 
Acid  Rain  Program  regxdations'.  The 
units  involved,  Morgantown  Units  1  and 
2,  are  located  in  Charles  County, 
Maryland  and  will  be  required  to  meet 
an  annual  average  emissions  limit  for 
NOx  of  0.63  Ib/mmBtu  and  0.64  lb/ 
mmBtu,  respectively,  instead  of  the 
otherwise  applicable  standard  limit  of 
0.45  Ib/mmBtu.  The  units'  designated 
representative  is  James  S.  Potts. 

Dated:  December  27,  2000. 
Larry  F.  Kertcher, 

Acting  Director.  Clean  Air  Markets  Division, 
Office  of  Atmospheric  Programs,  Office  of 
Air  and  Radiation. 

[FR  Doc.  01-366  Filed  1-4-01;  8:45  am] 
BILLING  COOe  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6614-3] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  December  26,  ^000 
Through  December  29,  2000  Pursuant 
to  40  CFR  1506.9. 
EIS  No.  000465,  Final  EIS,  AFS,  ID. 
Lakeface-Lamb  Fuel  Reduction 
Project,  To  Reduce  the  Risk  of  Lethal 
Fires  within  a  Wildland/Urban 
Interface,  Implementation,  Idaho 
Panhandle  National  Forests,  Priest 
Lake  Ranger  District,  Bonner  County, 
ID,  Due:  January  29,  2001,  Contact: 
David  Asleson  (208)  443-2512. 
This  Notice  of  Availability  should 
have  appeared  in  the  12/29/2000  FR. 


The  Official  Wait  Period  began  on  12/ 

29/2000  and  ends  on  01/29/2001. 

EIS  No.  000466,  Draft  EIS,  AFS,  ID,  MT, 
Lemhi  Pass  National  Historic 
Landmark  Management  Plan, 
Implementation,  Beaverhead- 
Deerlodge  National  Forest, 
Beaverhead  Coimty.  MT  and  Salmon- 
Challis  National  Forest,  Lemhi 
Coimty,  ID,  Due:  February  20,  2001, 
Contact:  Katie  R.  Bump  (406)  683- 
3900. 

EIS  No.  000467.  Final  Supplement. 
AFS,  UT,  Rhyolite  Fuel  Reduction 
Project  to  the  South  Spruce  Ecosystem 
Rehabilitation  Project, 
Implementation,  Dixie  National 
Forest,  Cedar  City  Ranger  District, 
Iron  County,  UT,  Due:  February  05, 
2001,  Contact:  Phillip  G.  Eisenhauer 
(435) 865-3200. 

EIS  No.  000468,  Draft  Supplement,  AFS, 
UT,  Rendezvous  Vegetation 
Management  Project  to  the  South 
Spruce  Ecosystem  Rehabilitation 
Project,  Implementation,  Dixie 
National  Forest,  Cedar  City  Ranger 
District,  Iron  and  Kane  Coundes,  UT. 
Due:  February  20.  2001,  Contact: 
Phillip  G.  Eisenhauer  (435)  865-3200. 

EIS  No.  000469,  Draft  EIS,  AFS,  MI, 
Plantation  Lakes  Vegetation 
Management  Project,  Implementation, 
Ottawa  National  Forest,  Kenton  and 
Ontonagon  Ranger  Districts, 
Houghton  County,  MI,  Due:  February 
20,  2001,  Contact:  Karen  Stevens  (906) 
884-2411. 

EIS  No.  000470,  Draft  EIS,  AFS.  WI. 
Boimdary  Waters  Canoe  Area 
Wilderness  Fuel  Treatment. 
Implementation,  Superior  National 
Forest,  Cook  County,  WI,  Due: 
February  20,  2001,  Contact:  Joyce 
Thompson  (218)  626-4317. 

EIS  No.  000471,  Draft  EIS,  USN,  FL, 
Renewal  of  Authorization  to  Use 
Pinecastle  Range,  Continue  Use  of  the 
Range  for  a  20- Year  Period.  Special 
Use  Permit  Issuance.  Ocala  National 
Forest.  Marion  and  Lake  Coimties,  FL. 
Due:  February  20,  2001,  Contact: 
Darrell  Molzan  (843)  820-5796. 
EIS  No.  000472,  Final  EIS,  SFW,  WA, 
Tacoma  Water  Green  River  Water 
Supply  Operations  and  Watershed 
Protection  Habitat  Conservation  Plan, 
Implementation,  Issuance  of  a 
Multiple  Species  Permit  for  Incidental 
Take,  King  County,  WA,  Due: 
February  5,  2001,  Contact:  Tim 
Romanski  (360)  753-5823. 

Dated:  January  02.  2001. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  01-378  Filed  1-4-01;  8:45  am] 

BILUNG  COOE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6614-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Final  EISs 

ERP  No.  F-AFS-J65293-MT 

Taylor  Fork  Timber  Sale  and  Road 
Restoration,  Implementation,  Buck 
Creek,  Taylor  Fork  Creek  and  Eldridge 
Creek,  Gallatin  National  Forest, 
Madison  Ranger,  Hebgen  Lake  Ranger 
District,  Yellow  Stone,  Gallatin  County, 
MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  for  delivery  of  sediment  to 
Taylor  Creek  a  303(d)  listed  stream,  but 
also  indicated  that  project  modifications 
should  substantially  mitigate  effects. 
EPA  recommended  that  aquatic  effects 
on  the  Taylor  Fork  should  be  monitored 
to  identify  the  actual  impacts  bom  the 
implementation  activities.  EPA  believes 
additional  information  is  needed  to 
fully  assess  and  mitigate  all  potential 
impacts  of  the  management  actions. 

ERP  No.  FSFW-K6401 7-CA 

Trinity  River  Mainstem  Fishery 
Restoration,  To  Restore  and  Maintain 
the  Natiu^  Production  of  Anadromous 
Fish,  Trinity  and  Humboldt  Coimties, 
CA. 

Summary:  EPA  lurged  approval, 
funding,  and  implementation  of  the 
Preferred  Alternative  as  soon  as  possible 
and  the  amendment  of  BOR's  existing 
SWRCB  water  permit  to  be  consistent 
with  the  minimiun  instream  flows, 
minimum  reservoir  storage,  and  TRD 
operational  requirements  of  this 
alternative. 

ERP  No.  FB-NPS-K61029-CA 

Yosemite  Valley  Plan,  Resource 
Preservation  and  Restoration,  Visitor 
Enjoyment,  Transportation  and 
Employee  Housing,  Implementation, 
Yosemite  National  Park,  Mariposa 
County,  CA. 
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Summary:  EPA  reviewed  the  FSHS 
and  found  that  the  document  adequately 
addresses  the  issues  raised  in  our 
comment  letter.  Therefore,  EPA  has  no 
objection  to  the  action  as  proposed. 

Dated:  January  2,  2001. 
Joseph  C  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
IFR  Etoc.  01-379  Filed  1-4-01;  8:45  am) 

BILLING  COOC  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-3] 

Availability  of  PT  99  Grant 
Performance  Reports  for  States  of 
Georgia  and  Mississippi,  and  the 
Commonwealth  of  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
cm  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  end-of-year  evaluations  of 
three  state  air  pollution  control 
programs  (States  of  Georgia  and 
Mississippi,  and  the  Commonwealth  of 
Kentucky).  The  three  evaluations  were 
conducted  to  assess  the  agencies' 
performance  imder  the  grants  awarded 
by  EPA  imder  authority  of  section  105 
of  the  Clean  Air  Act.  EPA  Region  4  has 
prepared  reports  for  each  agency 
identified  above  and  these  reports  are 
now  available  for  public  inspection. 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA's  Region  4  office, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
30303,  in  the  Air,  Pesticides,  and  Toxics 
Management  Division. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Gloria  Knight,  (404)  562-9064,  at  the 
above  Region  4  address,  for  information 
concerning  the  State  of  Mississippi,  and 
Marie  Persinger  (404)  562-9048  for  the 
State  of  Georgia  and  the  Commonwealth 
of  Kentucky. 

Dated:  December  22,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  01-364  Filed  1-4-01;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-991;FnL-6761-9] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  nimiber  PF-991,  must  be 
received  on  or  before  February  5,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-991  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8811;  e-mail  address: 
leifer.kerry^pa.gov. 

SUPPLEMENTARY  INFORMATKW: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 


assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regidations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www .  epa.gov/fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
991.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-991  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information. 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
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(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  fi^m 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:"opp-docket@epa.gov",  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-991 .  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yova  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22,  2000. 

James  Jones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availabilify  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Gusta&on  LLC, 

PP  6F4682 

EPA  has  received  a  pesticide  petition 
PP6F4682  from  Gustafson  LLC.  1400 


Preston  Road.  Suite  400,  Piano,  TX 
75093  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
imidacloprid:  l-[(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine  in  or  on  the  raw 
agricultural  commodities:  com,  field 
fodder  at  0.20  parts  per  million  (ppm); 
com,  field  forage  at  0.10  ppm;  and  com, 
field  grain  at  0.05  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  imidacloprid  in  plants  is  adequately 
xmderstood  for  the  purposes  of  these 
tolerances.  The  residues  of  concern  are 
combined  residues  of  imidacloprid  and 
its  metabolites  containing  the  6-chloro- 
pyridinyl  moiety,  all  calculated  as 
imidacloprid. 

2.  Analytical  method.  The  analytical 
method  is  a  common  moiety  method  for 
imidacloprid  and  its  metabolites 
containing  the  6-chloro-pyridinyl 
moiety  using  a  permanganate  oxidation, 
silyl  derivatization,  and  capillary  GC- 
MS  selective  ion  monitoring.  This 
method  has  successfully  passed  a 
petition  method  validation  in  EPA  labs. 
There  is  a  confirmatory  method 
specifically  for  imidacloprid  and  several 
metabolites  utilizing  GC/MS  and  HPLC- 
UV  which  has  been  validated  by  the 
EPA  as  well.  Imidacloprid  and  its 
metabolites  are  stable  for  at  least  24 
months  in  the  commodities  wh6n 
frozen. 

3.  Magnitude  of  residues.  Com  seed 
was  treated  with  imidacloprid, 
formulated  as  Gaucho  480  FS  at  a  rate 
of  8.0  oz.ai/cwt  seed.  Field  trials  were 
conducted  at  twenty  locations,  one  in 
Region  1,  one  in  Region  2,  seventeen  in 
Region  5,  and  one  in  Region  6.  The  com 
seed  was  planted  and  the  RACs  were 
harvested  at  the  appropriate  growth 
stages.  The  highest  average  residue  level 
found  in  field  com  forage  was  0.064 
ppm.  The  highest  average  residue  level 
found  in  the  field  com  grain  was  less 
than  the  Limit  of  Quantitation,  which 
was  0.05  ppm.  The  highest  average 
residue  level  found  in  the  field  com 
fodder  was  0.150  ppm.  The  proposed 
tolerance  for  field  com  forage  is  0.10 
ppm.  The  proposed  tolerance  for  the 
field  com  fodder  is  0.20  ppm.  The 
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proposed  tolerance  for  the  field  com 
grain  is  0.05  ppm. 

Since  there  were  no  quantifiable 
residues  in  the  field  com  grain  RAC 
samples  analjrzed  in  the  processing 
study  or  in  the  RAC  study,  neither  a 
Section  409  food/feed  additive  tolerance 
or  a  Section  701  maximum  residue  level 
is  required  for  the  processed 
commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LDjo 
values  for  imidacloprid  technical  ranged 
from  424  -  475  milligrams/kilograms 
(mg/kg)  body  weight  (bwt)  in  the  rat. 
The  acute  dermal  LDjo  was  greater  than 
5,000  mg/kg  in  rats.  The  4-hour 
inhalation  LCso  was  less  than  69  mg/m^ 
air  (aerosol).  Imidacloprid  was  not 
irritating  to  rabbit  skin  or  eyes. 
Imidacloprid  did  not  cause  skin 
sensitization  in  guinea  pigs. 

2.  Genotoxicity.  Extensive 
mutagenicity  studies  conducted  to 

,  investigate  point  and  gene  mutations, 
DNA  damage  and  chromosomal 
aberration,  both  using  in  vitro  and  in 
vivo  test  systems  show  imidacloprid  to 
be  non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generatipn  rat 
reproduction  study  gave  a  no  observed 
adverse  effect  level  (NOAEL)  of  100 
ppm  (8  mg/kg/bwt).  Rat  and  rabbit 
developmental  toxicity  studies  were 
negative  at  doses  up  to  30  mg/kg/bwt 
and  24  mg/kg/bwt,  respectively. 

4.  Subchwnic  toxicity.  Ninety-day 
feeding  studies  were  conducted  in  rats 
and  dogs.  The  NOAELs  for  these  tests 
were  14  mg/kg/bwt/day  (150  ppm)  and 
5  mg/kg/bwt/day  (200  ppm),  for  the  rat 
and  dog  studies,  respectively. 

5.  Cruonic  toxicity.  A  2-year  rat 
feeding/carcinogenicity  study  was 
negative  for  carcinogenic  effects  under 
the  conditions  of  the  study  and  had  a 
NOAEL  of  100  ppm  (5.7  mg/kg/bwt  in 
males  and  7.6  mg/kg/bwt  in  females  for 
non-carcinogenic  effects  that  included 
decreased  body  weight  gain  in  females 
at  300  ppm  and  increased  thyroid 
lesions  in  males  at  300  ppm  and  females 
at  900  ppm.  A  1-year  dog  feeding  study 
indicated  a  NOAEL  of  1,250  ppm  (41 
mg/kg/bwt).  A  2-year  mouse 
carcinogenicity  study  was  negative  for 
carcinogenic  effects  under  conditions  of 
the  study  and  had  a  NOAEL  of  1,000 
ppm  (208  mg/kg/day). 

Imidacloprid  nas  oeen  classified 
imder  "Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dgse  (RfD)  Committee.  There 
is  no  cancer  risk  associated  with 
exposure  to  this  chemical.  The  RfD 
based  on  the  2-year  rat  feeding/ 
carcinogenic  study  with  a  NOAEL  of  5.7 


mg/kg/bwt  and  100- fold  imcertainty 
factor,  is  calculated  to  be  0.057  mg/kg/ 
bwt.  The  theoretical  maximimi  residue 
contribution  (TMRC)  from  published 
uses  is  0.008358  mg/kg/bwt/day 
utilizing  14.7%  of  the  RfD. 

6.  Animal  metabolism.  The 
metabolism  of  imidacloprid  in  rats  was 
reported  in  seven  studies.  Data  in  these 
studies  show  that  imidacloprid  was 
rapidly  absorbed  and  eliminated  in  the 
excreta  (90%  of  the  dose  within  24 
hours),  demonstrating  no  biologically 
significant  differences  between  sexes, 
dose  levels,  or  route  of  administration. 
Elimination  was  mainly  renal  (70-80%  o 
f  the  dose)  and  fecal  (17-25%).  The 
major  part  of  the  fecal  activity 
originated  in  the  bile.  Total  body 
accumulation  after  48  hours  consisted  of 
0.5%  of  the  radioactivity  with  the  liver, 
kidney,  lung,  skin  and  plasma  being  the 
major  sites  of  accumulation.  Therefore, 
bioacciunulation  of  imidacloprid  is  low 
in  rats.  Maximum  plasma  concentration 
was  reached  between  1.1  and  2.5  hours. 
Two  major  routes  of  biotransformation 
were  proposed  for  imidacloprid.  The 
first  route  included  an  oxidative 
cleavage  of  the  parent  compoimd 
rendering  6-chloronicotinic  acid  and  its 
glycine  conjugate.  Dechlorination  of  this 
metabolite  formed  the  6- 
hydroxynicotinic  acid  and  its 
mercapturic  acid  derivative.  The  second 
route  included  the  hydroxylation 
followed  by  elimination  of  water  from 
the  parent  compound. 

7.  Metabolite  toxicology.  Several 
metabolites  of  imidacloprid  have  been 
investigated  for  acute  toxicity  and 
genotoxicity.  No  evidence  for 
genotoxicity  was  found,  and  acute 
toxicity  values  for  all  metabolites 
studied  ranged  frt)m  slightly  more  toxic 
to  significandy  less  toxic  than  parent 
imidacloprid. 

8.  Endocrine  disruption.  The 
toxicology  data  base  for  imidacloprid  is 
current  and  complete.  Studies  in  this 
database  include  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  short-term  or  long-term 
exposure.  These  studies  revealed  no 
primary  endocrine  effects  due  to 
imidacloprid. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Imidacloprid  is  a 
broad-spectrum  insecticide  with 
excellent  systemic  and  contact  toxicity 
characteristics  with  both  food  and  non- 
food uses.  Imidacloprid  is  currently 
registered  for  use  on  various  food  crops 
including  seed  treatments,  tobacco,  turf, 
ornamentals,  buildings  for  termite 
control,  and  cats  and  dogs  for  flea 


control.  Those  potential  exposiu^s  are 
addressed  below: 

i.  Food.  The  EPA  has  determined  that 
the  reference  dose  (RfD)  based  on  the  2 
year  rat  feeding/carcinogenicity  study 
with  a  NOAEL  of  5.7  mg/kg/bwrt  and 
100-fold  uncertainty  factor,  is  calculated 
to  be  0.057  mg/kg/bwt.  As  published  in 
the  Federal  Register  June  12, 1996  (61 
FR  29674)  (FRL-5367-8)  (petition  to 
establish  tolerances  on  leafy  green 
vegetables  (PP  5F4522/R2237)),  the 
theoretical  maximum  residue 
contribution  (TMRC)  fixjm  published 
uses  is  0.008358  mg/kg/bwt  utilizing 
14.7%  of  the  RfD  for  the  general 
population.  For  the  most  highly  exposed 
subgroup  in  the  population,  non- 
nursing  infants  (less  than  1  year  old), 
the  TK^C  for  the  published  tolerances 
is  0.01547  mg/kg/day.  This  is  equal  to 
27.1%  of  die  RfD. 

The  TMRC  for  com  is  calculated  to  be 
0.000055  mg/kg/bwt/day  for  the  general 
population,  which  represents  0.1%  of 
the  RfD.  The  TMRC  for  the  most  highly 
exposed  subgroup  in  the  population, 
non-nursing  infants  is  0.000131  mg/kg/ 
bwrt/day,  which  represents  0.2%  of  the 
RfD.  The  TMRC  for  children  ages  1  to 

6  years  is  0.000130  mg/kg/bvrt/day, 
which  represents  0.2%  of  the  RfD,  and 
for  nursing  infants  is  0.000032  mg/kg/ 
bwt/day,  which  represents  0.1%  of  the 
RfD.  For  children  7  to  12  years  of  age, 
the  TMRC  is  0.000098  mg/kg/bv>rt/day. 
which  represents  0.2%  of  the  RfD. 
Therefore,  dietary  exposure  from  field 
com  will  not  exceed  the  reference  dose 
for  any  subpopulation  (including  infants 
and  children). 

ii.  Drinking  water.  Although  the 
various  imidacloprid  labels  contain  a 
statement  that  this  chemical 
demonstrates  the  properties  associated 
with  chemicals  detected  in  groimd 
water,  the  Registrant  is  not  aware  of 
imidacloprid  being  detected  in  any 
wells,  ponds,  lakes,  streams,  etc.  from 
its  use  in  the  United  States. 
Imidacloprid  is  hydrolytically  stable  at 
pH  5  and  7  with  photolytic  degradation 
in  water  having  a  half-life  of  4.2  hours. 
Under  aerobic  soil  conditions  in 
laboratory  studies,  imidacloprid  has  a 
half-life  of  188  to  >366  days.  Under 
laboratory  anaerobic  aquatic  conditions, 
the  half-life  was  27  days.  Adsorption/ 
desorption  studies  indicate  that  aged 
imidacloprid  residues  do  not  leach  into 
the  soil.  Imidacloprid  dissipates  under 
actual  field  conditions  with  a  half-life  of 

7  to  196  days.  Imidacloprid  remained  in 
the  top  six  inches  of  the  soil  in  U.S.  tests 
for  the  duration  of  nine  of  ten  field 
dissipation  studies.  The  presence  of 
growing  vegetation  significantly 
increased  the  rate  of  degradation  of 
imidacloprid.  In  studies  conducted  in 


1995,  imidacloprid  was  not  detected  in 
seventeen  wells  on  potato  farms  in 
Quebec,  Canada.  In  addition,  ground 
water  monitoring  studies  are  currently 
underway  in  California  and  Michigan. 
Therefore,  contributions  to  the  dietary 
burden  bom  residues  of  imidacloprid  in 
water  would  be  inconsequential. 

2.  Non-dietary  exposure —  i. 
Residential  turf.  Bayer  Corporation  has 
conducted  an  exposure  study  to  address 
the  potential  exposiu^s  of  adults  and 
children  from  contact  with  imidacloprid 
treated  turf.  The  population  considered 
to  have  the  greatest  potential  exposure 
fitjm  contact  with  pesticide  treated  turf 
soon  after  pesticides  are  applied  are 
young  children.  Margins  of  safety  (MOS) 
of  7,587  -  41,546  for  10  year  old 
children  and  6,859  -  45,249  for  5  year 
old  children  were  estimated  by 
comparing  dermal  exposure  doses  to  the 
imidacloprid  NOAEL  of  1,000  mg/kg/ 
day  established  in  a  15  day  dermal 
toxicity  study  in  rabbits.  The  estimated 
safe  residue  levels  of  imidacloprid  on 
treated  turf  for  10  year  old  children 
ranged  from  5.6  -  38.2  g/cm^  and  for  5 
year  old  children  from  5.1  -  33.3  g/cm^. 
This  compares  with  the  average 
imidacloprid  transferable  residue  level 
of  0.080  g/cm^  present  immediately  after 
the  sprays  have  dried.  These  data 
indicate  that  children  can  safely  contact 
imidacloprid-treated  turf  as  soon  after 
application  as  the  spray  has  dried. 

li.  Termiticide.  Imidacloprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
exposure  would  be  limited  to  that  from 
inhalation  and  was  evaluated  by  EPA's 
Occupational  and  Residential  Exposure 
Branch  (OREB)  and  Bayer  Corporation.  . 
Data  indicate  that  the  Margins  of  Safety 
for  the  worst  case  exposures  for  adults 
and  infants  occupying  a  treated  building 
who  are  exposed  continuously  (24 
hoiu-s/day)  are  8.0  x  10^  and  2.4  x  10*, 
respectively,  and  exposure  can  thus  be 
considered  negligible. 

iii.  Tobacco  smoke.  Studies  have  been 
conducted  to  determine  residues  in 
tobacco  and  the  resulting  smoke 
following  treatment.  Residues  of 
imidacloprid  in  cured  tobacco  following 
treatment  were  a  maximiun  of  31  ppm 
(7  ppm  in  fresh  leaves).  When  this 
tobacco  was  burned  in  a  pyrolysis  study 
only  two  percept  of  the  initial  residue 
was  recovered  in  the  residting  smoke 
(main  stream  plus  side  stream).  This 
would  result  in  an  inhalation  exposure 
to  imidacloprid  &t)m  smoking  of 
approximately  0.0005  mg  per  cigarette. 
Using  the  measured  subacute  rat 
inhalation  NOAEL  of  5.5  mg/m^,  it  is 
apparent  that  exposing  to  imidacloprid 
from  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 
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iv.  Pet  treatment.  Human  exposure 
from  the  use  of  imidacloprid  to  treat 
dogs  and  cats  for  fleas  has  been 
addressed  by  EPA's  Occupational  and 
Residential  Exposure  Branch  (OREB) 
who  have  concluded  that  due  to  the  fact 
that  imidacloprid  is  not  an  inhalation  or 
dermal  toxicant  and  that  while  dermal 
absorption  data  are  not  available, 
imidacloprid  is  not  considered  to 
present  a  hazard  via  the  dermal  route. 

D.  Cumulative  Effects 

No  other  chemicals  having  the  same 
mechanism  of  toxicity  are  currentiy 
registered,  therefore,  there  is  no  risk 
from  cumulative  effects  from  other 
substances  with  a  common  mechanism 
of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  it  can  be  concluded  that 
total  aggregate  exposiu-e  to  imidacloprid 
fit)m  all  current  uses  including  those 
ciurenUy  proposed  will  utilize  litde 
more  than  15%  of  the  RfD  for  the  U.S. 
popidation.  EPA  generally  has  no 
concerns  for  exposures  below  100%  of 
the  RfD,  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
exposiu-e  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
T^^C  from  exposure  to  field  com  for 
the  general  population,  is  0.000055  mg/ 
kg/bwt/day,  which  represents  0.1%  of 
the  RfD.  Thus,  it  can  be  concluded  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  fitim  aggregate 
exposure  to  imidacloprid  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacloprid,  the  data  from 
developmental  studies  in  both  rat  and 
rabbit  and  a  2-generation  reproduction 
study  in  the  rat  have  been  considered. 
The  developmental  toxicity  studies 
evaluate  potential  adverse  effects  on  the 
developing  animal  resulting  from 
pesticide  exposure  of  the  mother  during 
prenatal  development.  The  reproduction 
study  evaluates  effects  from  exposure  to 
the  pesticide  on  the  reproductive 
capability  of  mating  animals  through  2 
generations,  as  well  as  any  observed 
systemic  toxicity. 

FFDCA  Section  408  provides  that  the 
EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  effects  and  the 
completeness  of  the  toxicity  database. 
Based  on  current  toxicological  data 
requirements,  the  toxicology  database 
for  imidacloprid  relative  to  prenatal  and 


postnatal  effects  is  complete.  Further  for 
imidacloprid,  the  NOAEL  of  5.7  mg/kg/ 
bwt  from  the  2-year  rat  feeding/ 
carcinogenic  study,  which  was  used  to 
calculate  the  RfD  (discussed  above)  Js 
already  lower  than  the  NOAELs  from 
the  developmental  studies  in  rats  and 
rabbits  by  a  factor  of  4.2  to  17.5  times. 
Since  a  100-fold  uncertainty  factor  is 
already  used  to  calculate  the  RfD.  it  is 
surmised  that  an  additional  uncertainty 
factor  is  not  warranted  and  that  the  BSD 
at  0.057  mg/kg/bwt/day  is  appropriate 
for  assessing  aggregate  risk  to  infants 
and  children.  Using  the  conservative 
exposure  assumptions  described  above, 
EPA  has  concluded  that  the  TMRC  from 
use  of  imidacloprid  from  published  uses 
is  0.008358  mg/kg/bwrt/day  utilizing 
14.7%  of  the  RfD  for  the  general 
population.  For  the  most  highly  exposed 
subgroup  in  the  population,  non- 
nursing  infants  (less  than  1  year  old), 
the  TKWC  for  the  published  tolerances 
is  0.01547  mg/kg/day.  This  is  equal  to 
27.1%  of  the  RfD.  The  TMRC  from 
exposure  to  field  com  to  non-nursing 
infants  is  0.000131  mg/kg/bwt/day,     . 
which  represents  0.2%  of  the  RfD.  The 
TMRC  for  children  ages  1  to  6  years  is 
0.000130  mg/kg/bwt/day,  which 
represents  0.2%  of  the  RfD.  For  nursing 
infants,  the  TMRC  is  0.000032  mg/kg/ 
bwrt/day,  which  is  0.1%  of  the  RfD.  For 
children  ages  7  to  12  years,  the  TMRC 
is  0.000098  mg/kg/bwt/day,  which  is 
0.2%  of  the  RfD.  Thus,  it  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  fit)m 
additional  exposure  of  infants  and 
children. 

F.  International  Tolerances 

No  CODEX  Maximum  Residue  Levels 
(MRLs)  have  been  established  for 
residues  of  imidacloprid  on  any  crops  at 
this  time. 

IFR  Doc.  01-370  Filed  1-4-01;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-989;  FRL-<761-4] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 
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DATES:  Comments,  identified  by  docket 
control  nimiber  PF-989,  must  be 
received  on  or  before  February  5,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-989  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATKW  CONTACT:  By 
mail:  Indira  Gairola,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  30&-8375;  e-mail  address: 
gairola.indira@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agriciiltural  producer,  food 
manufacturer  or  pesticide  manufactiuer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 

codes 

Examples  of 

potentially  affected 

entrties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  constdt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  doctiments  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
WMrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  RegxUations."  "RegtUations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  Ustings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nvunber  PF- 
989.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  d\mng  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociiments  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  dtiring 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  fitim  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
,  is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-989  in  the  subject 
line  on  the  first  page  of  youi  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Enviroimxental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  fi-om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 


submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-989.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedtues  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  buirden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  enstire  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
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name,  date,  and  Federal  Register 

citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

ListofSubiects 

Environmental  protection, 
AgriciUtural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  E)ecember  21,  2000. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFTXLA.  The  siunmary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  siunmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Morflex  Inc. 

PP  8E4966.  PP  8E4967 

EPA  has  received  two  pesticide 
petitions  (PP  8E4966,  PP  8E4967)  fi-om 
Morflex,  Inc.,  2110  High  Point  Road, 
Greensboro,  North  Carolina  27403. 
proposing,  pursuant  to  section  408(d)  of 
the  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  acetyl  tributyl  citrate 
(Citroflex®  A4)  and  triethyl  citrate 
(Citroflex*)  when  used  as  inert 
ingredients  in  or  on  growing  crops, 
when  applied  to  raw  agricuThxral 
conunodities  (RAC)  after  harvest  or 
when  applied  to  animals  (40  CFR 
180.1001(c).  and  (e)).  EPA  has 
determined  that  the  petitions  contain 


data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fiilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

Residue  chemistry  data  are  generally 
not  required  by  EPA  regarding  decisions 
relevant  to  exemptions  fitjm  Ae 
requirement  of  a  tolerance  for  inert 
ingredient.  However,  applicable  dietary 
modeling  data  and  environmental  fate 
data  have  been  completed  and  is  used 
for  the  assessments  included  in  these 
petitions.  Since  Morflex  is  requesting  an 
exemption  from  the  requirement  of  a 
tolerance,  an  analytical  method  is  not 
required. 

B.  Toxicological  Profile 

1.  Acute  toxicity— i.  Oral  LDso  in  rats. 
Acetyl  tributyl  citrate  (ATBC).  The  acute 
oral  LDso  for  ATBC  is  31.5  grams/ 
kilograms  body  weight  (g/kg  bwt). 
Rising  doses  of  ATBC  were 
administered  to  groups  consisting  of  5 
rats  per  group  of  fitjm  10.5  to  31.5  g/kg 
bwt.  Some  animals  appeared  sluggish, 
however,  they  recovered  during  the  21- 
day  post  dosing  observation  period. 
There  were  no  mortalities  at  any  dose. 

ii.  Triethyl  citrate  (TEC).  The  acute 
oral  LDso  of  TEC  in  rats  was  determined 
to  be  7  milligrams/Liters  (mL)/kg  bwt. 
The  technical  material  triethyl  citrate 
was  administered  to  groups  of  5  rats  by 
stomach  tube  at  doses  ranging  bom  5  to 
15  mL/kg  bwt.  Signs  of  toxicity  occurred 
within  1-hour  and  included  weakness, 
depression,  ataxia,  hyperexcitability. 
unrest,  urinary  incontinence,  irregiUar, 
and  labored  respiration,  convulsions 
preceeding  death  in  some  animals. 
Mortalities  occurred  in  2  hours  to  3 
days,  while  survivors  recovered  within 
15  hours  to  4  days. 

iii.  Oral  LDso  in  cats— ATBC.  The 
acute  oral  LDso  of  ATBC  was 
determined  to  be  greater  than  50  mL/kg 
bwt.  The  animals  showed  signs  of  slight 
nausea,  and  within  a  few  hours  they 
developed  a  diarrhea  with  oozing  of  the 
oily  material  from  the  rectiun.  The 
diarrhea  subsided  in  less  than  24  hours. 
There  were  no  systemic  toxicity  signs  as 
judged  by  the  general  appearance  and 
behavior  of  the  animals  for  periods  up 
to  2  months. 

iv.  TEC.  The  acute  oral  LDso  of  TEC 
was  determined  to  be  approximately  4 
g/kg  bwt  in  cats.  TEC  was  administered 
by  stomach  tube  to  cats  fasted  for  24 
hours  in  doses  ranging  from  1.1  to  10.8 
g/kg  bwt.  Signs  of  toxicity  consisted  of 


nausea,  vomiting,  ataxia,  weakness, 
muscle  twitching,  tremors,  lowered 
body  temperature,  gasping,  and  shallow 
respiration,  prostration,  convulsions, 
respiratory  failure  and  death.  Mortalities 
occurred  in  about,  2  hours  to  2  days. 
Animals  surviving  recovered  within  4 
hours  to  3  days  depending  upon  the 
dose  administered.  Postmortem 
examinations  showed  no  abnormalities 
of  the  thoracic  abdominal  organs  related 
to  the  toxic  signs. 

V.  Intraperitoneal  LDso  in  mice — 
ATBC.  The  acute  intraperitoneal  LDso  of 
ATBC  was  determined  to  be  greater  than 
4g/kg  bwt  in  Swiss  Albino  mice.  The 
animals  were  observed  for  gross  effects 
on  appearance  and  behavior  for  72 
hours  after  dosing. 

vi.  TEC.  The  intraperitoneal  LDso  of 
TEC  was  determined  to  be  1.75  g/kg  bwt 
in  Swiss  Albino  mice.  Signs  of  toxicity 
included  rapid  loss  of  righting  reflex 
without  loss  of  consciousness,  increased 
respiration  rate,  and  clonic  convulsions. 
Mortalities  occurred  during  the  first 
hour  post  dosing. 

vii.  Intraperitoneal  LDso  in  rats.  The 
acute  intraperitoneal  LDso  of  TEC  in  rats 
is  4.2  mL/kg  bwt  for  females  and  4.0 
mL/kg  bwt  for  males.  Most  deaths 
occurred  within  one  hour  post  dosing 
following  a  depression  of  respiration 
and  clonic  convulsions.  Pathological 
examinations  of  the  nninij^ls  that  died 
indicated  hemorrhage  of  the  lung, 
pancreas  and  thymus,  and  marked 
congestion  in  the  kidneys  and  liver. 

viii.  Acute  subcutaneous  LDx  in  rats. 
The  subcutaneous  administration  of 
TEC  to  rats  resulted  in  LDso  of  6.7  mL/ 
kg  bwt  in  females  and  6.6  mL/kg  bwt  in 
males.  Mortalities  typically  occurred 
within  24  hours  of  dosing.  Pathological 
examinations  showed  extensive 
hemorrhage  in  the  lungs,  and  thymus, 
loss  of  hair,  edema,  and  crust  formation 
at  injection  sites.  In  surviving  animals, 
at  the  end  of  the  14-day  observation 
period,  necrotic  ulcers  were  noted  at 
injection  sites. 

ix.  Acute  dermal  LZ>so  in  guinea  pig 
and  rabbit.  The'  dermal  LD50  of  TEC  was 
determined  to  be  greater  than  11.4  g/kg 
bwt  in  guinea  pigs  and  greater  than  5.7 
mg/kg  bwt  in  rabbits. 

X.  Acute  inhalation  LC$o  in  rats.  The 
6-hour  inhalation  LC50  of  TEC  in  rats 
was  determined  to  be  approximately 
1,300  ppm.  In  this  study,  groups  of  rats 
were  exposed  to  vaporized  TEC  for  6 
hours  at  concentrations  between  1,300 
and  3,500  ppm. 

xi.  Skin  irritation  in  rabbits— ATBC. 
ATBC  was  foimd  to  be  non-irritating  to 
rabbit  skin  when  applied  as  the 
undiluted  technicd  material.  The 
abdomens  of  3  male  Albino  rabbits  were 
clipped  and  1  mL  of  ATBC  was  applied 
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to  the  intact  skin  daily  for  4  days.  The 
animals  were  observed  for  a  period  of  36 
hours  after  the  last  application.  There 
was  no  evidence  of  irritation. 

xii.  TEC— TEC  was  determined  to  be 
non-irritating  to  rabbit  skin.  Undiluted 
TEC  was  applied  to  intact  or  abraded 
rabbit  skin  for  24  hours  under  occlusion 
before  scoring  for  irritation. 

xiii.  Guinea  pig  sensitization — ATBC. 
ATBC  was  found  to  be  non  sensitizing 
to  the  skin  of  Guinea  pigs  following  the 
method  Magnusson  and  Kligman's 
Guinea  pig  maximumization  test. 
Sensitization  was  induced  in  guinea 
pigs  by  intradermeil  injections  of  the  test 
substance  and  complete  Freunds 
Adjuvant.  The  induction  process  was 
supplemented  7  days  later  by 
application  of  ATBC  to  the  shoulder 
injection  sites  under  occlusion. 
Fourteen  days  later  the  animals  were 
challenged  by  occluded  patches. 
Challenges  were  repeated  after  1-week. 
Evaluations  for  contact  sensitization 
were  performed  at  24  and  48  hours  after 
patch  removal. 

xiv.  TEC.  TEC  was  foimd  to  be  a 
strong  sensitizer  in  9  of  10  Guinea  pigs 
after  the  first  challenge  and  in  all  10 
Guinea  pigs  after  the  second  challenge. 
TEC  was  tested  for  the  potential  to 
induce  contact  dermatitis  according  to 
the  Magnusson-Kligman's  Guinea  pig 
maximization  test  method.  Sensitization 
was  induced  by  intradermal  injections 
of  both  test  substance  and  Freunds 
Adjuvant  and  the  induction  process 
supplemented  7  days  later  by  the  test 
substance  applied  to  the  shoulder 
injections  sites  under  occlusion.  The 
animals  were  challenged  by  occluded 
patch  14  days  later. 

XV.  Human  repeated  insult  patch 
test— ATBC.  ATBC  was  evaluated  in  59 
human  subject  panelists  (males  and 
females)  in  the  repeated  insult  patch  test 
of  Draize.  The  test  substance  was  found 
not  to  induce  dermal  irritation  or 
contact  sensitization.  For  this  test,  each 
of  the  59  panelists  received  a  test  patch 
(20x20  cm)  moistened  with  0.4  mL  of 
ATBC  to  the  upper  arms  3  times  a  week 
for  3  weeks.  Patches  were  secured  in 
place  for  24  hours  before  removal. 
Duplicate  challenges  were  made  2 
weeks  after  the  final  serial  applications, 
1  set  of  patches  to  original  sites  and  1 
set  to  adjacent  sites.  Patch  sites  were 
scored  prior  to  patch  applications  and 
scored  at  48  and  96  hoiirs  after 
applications. 

xvi.  TEC.  Triethyl  citrate  was  tested  in 
an  adaptation  of  the  repeat  insult  patch 
test  of  Draize  in  59  human  subject 
panelists  (males  and  females).  A 
quantity  of  0.4  mL  of  undiluted  TEC 
was  applied  to  each  test  patch  prior  to 
application.  Patches  were  applied  to 


each  panelist  3  times  a  week  for  3 
consecutive  weeks.  Instructions  were 
given  to  each  panelist  to  keep  the 
patches  dry  and  to  remove  them  24 
hours  after  application.  Duplicate 
challenge  applications  were  made  2 
weeks  after  the  final  serial  applications; 
1  at  the  original  site  and  1  at  an  adjacent 
site.  The  patch  sites  were  evaluated  at 
48  and  96  hours  after  application.  There 
was  no  evidence  of  dermal  irritation  and 
no  reactions  suggestive  of  contact 
sensitization  in  any  of  the  panelists. 

2.  Genotoxicty—i.  ATBC.  Ames 
Salmonella/ microsome  reverse  mutation 
assay.  ATBC  did  not  exhibit  mutagenic 
activity  in  the  Ames  assay  with  or  with 
metabolic  activation.  ATBC  was  tested 
in  a  preincubation  modification  of  the 
Ames  assay  with  Salmonella 
typhimurium  tester  strains  TA98, 
TAIOO,  TA1535.  and  TA1537.  Tests 
were  performed  in  all  strains,  both  with 
and  without  metabolic  activation  using 
S-9  rat  liver  systems.  Assays  were 
repeated  twice  in  all  strains.  Another 
test  was  performed  with  ATBC  using 
Salmonella  typhimurium  strains  TA98, 
TAIOO,  TA1535.  TA1537  and  TA1538, 
with  and  without  metabolic  activation 
using  rat  liver  S-9  mix  or  hamster  liver 
S-9  mix.  Results  were  negative  for 
mutagenicity  in  all  5  strains  in  the 
presence  of  both  rat  and  hamster  liver 
S-9  mix  and  in  the  absence  of  metabolic 
activation. 

ii.  Mouse  lymphoma  mutagenesis 
assay.  ATBC  produced  a  negative 
response  in  cultures  with  and  without 
metabolic  activation  using  Arochlor 
induced  rat  liver  S-9  mix.  The  test 
article  was  assayed  for  mutagenic 
potential  using  thymidine  kinase  locus 
of  L51784  TK+/-mouse  lymphoma  cells. 

iii.  In  vitro  chromosomal  aberration 
assay  in  rat  lymphocytes.  ATBC  did  not 
•  exhibit  clastogenic  activity  (increases  in 
chromosomal  aberrations)  in  cultured 
rat  lymphocytes  as  compared  with 
negative  controls,  either  in  the  presence 
or  absence  of  metabolic  activation. 
ATBC  was  evaluated  in  a  cytogenic 
assay  using  rat  lymphocyte  cells  with 
and  without  rat  liver  S-9  mix  metabolic 
activation.  Frequencies  of  chromosomal 
aberrations,  based  upon  mitotic  indicies 
were  determined  from  ATBC  treated 
cultures  and  were  found  not  to  be 
significantly  difi^erent  than  negative 
controls.  Based  upon  the  results  of  this 
study,  ATBC  did  not  exhibit  clastogenic 
activity  in  cultured  rat  lymphocytes. 

iv.  Chinese  hamster  ovary  cell/ 
hypoxanthine-guanine-phosphoribosyl 
transferase  (CHO/HGPRT)  forward 
mutation  assay.  In  this  forward 
mutation  assay,  ATBC  in  2  independent 
tests,  did  not  induce  a  mutagenic 
response.  ATBC  was  evaluated  both  in 


the  absence  and  presence  of  rat  liver  S- 
9  mix  metabolic  activation.  The  forward 
mutation  fiw^uencies  of  ATBC  treated 
cultures  were  not  significantly  different 
fi-om  those  of  negative  controls, 
indicating  no  mutagenic  response. 

V.  Unscheduled  DNA  synthesis  in 
rats.  ATBC  did  not  induce  unscheduled 
DNA  systhesis  (UDS)  in  livers  bom  rats 
treated  with  commercial  material  at  a 
dose  of  10  miykg. 

3.  Genotoxicity—TEC.  Microbial 
assays,  Salmonella  typhimurium  and 
Saccaromyces  cerevisiae.  TEC  was  not 
mutagenic  in  Salmonella  typhimurium 
strains  TA1535,  TA1537,  and  TA1538 
and  in  Saccharomyces  cerevisiae  strain 
D4,  without  metalKilic  activation,  and 
with  metabolic  activation  using  S-9  mix 
from  male  mouse,  rat  and  monkey 
livers.  Plate  tests  and  suspension  tests 
were  performed  with  the  indicator 
strains  of  both  test  organisms.  Based 
upon  cell  toxicity  studies, 
concentrations  from  0.4  to  1.7%  were 
employed  as  the  dose  levels  in  the 
mutagenicity  assays.  Results  were 
negative  for  mutagenicity  with  both 
bacteria  and  yeast  organisms,  with  both 
the  plate  and  suspension  tests,  with  and 
without  metabolic  activation. 

4.  Reproductive  and  developmental 
toxicity— i.  ATBC.  A  2-generation 
reproduction  study  in  rats.  A  2- 
generation  reproduction  study 
conducted  with  ATBC  in  Sprague 
Dawley  rats  resulted  in  a  no  observed 
effect  level  (NOEL)  of  100  milligrams/ 
kilogram  body  weight  mg/kg  bwt/day 
based  upon  the  lowest  observed  effect 
level  (LOEL)  of  300  mg/kg  bwt/day  for 
decreased  maternal  bwts  gains  and 
water  consumption  and  reduced  bwts 
and  slightly  higher  mortalities  among 
their  offspring.  This  2-generation 
reproduction  study  was  conducted  in 
Sprague  Dawley  rats  with  ATBC  at 
dietary  levels  of  100,  300,  or  1,000  mg/ 
kg  bwt/day  to  evaluate  the  potential 
effects  on  reproductive  performance  and 
on  the  survival  and  growth  of  offspring 
through  2-generations.  In  this  study,  4 
groups  of  male  and  female  rats  received 
control  or  1  of  the  3  dietary  levels  of 
ATBC  continuously.  Prior  to  mating, 
males  were  treated  for  77  days  and 
females  for  21  days.  After  mating,  males 
of  the  Fo  generation  were  lemoved  and 
pregnant  females  were  continued  on 
diet  through  gestation,  delivery  and 
lactation.  Subsequent  Fi  offspring  were 
maintained  on  the  same  diets  as  their 
parents  for  at  least  10  weeks  prior  to 
mating  within  groups.  The  resulting  F2 
generation  litters  were  also  maintained 
on  the  same  diets  as  their  parents  for  at 
least  14  days. 

ii.  TEC.  Developmental  toxicity  in  the 
developing  chicken  embryo.  Treatment 
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of  chicken  embryos  with  TEC  resulted 
in  a  negative  teratogenic  response.  In 
this  study,  TEC  was  dissolved  in 
ethanol  to  deliver  a  maximum  of  10  mg 
per  egg.  The  test  substance  in  solution 
was  administered  by  2  routes,  into  the 
yolk  and  through  the  air  sac.  For  each 
route,  eggs  were  treated  at  2  stages  of 
incubation:  preincubation  (0-hour),  and 
at  the  fourth  day  (96-  hour). 

5.  Subchronic  toxicity — i.  ATBC. 
Fourteen-day  range  finding  dietary 
toxicity  in  rats.  In  a  14-day  range 
finding  feeding  study  with  ATBC,  the 
NOEL  was  determined  to  1 ,000  mg/kg 
bwt/day.  In  this  study  ATBC  was 
administered  in  the  diet  at 
concentrations  of  1%,  2.5%  and  5% 
equivalent  to  doses  of  1,000,  2,700  and 
5,000  mg/kg  bwt/day.  Observations 
included  clinical  signs  of  toxicity,  bwts, 
food  intake,  test  substance  intake, 
complete  gross  pathology  including 
organ  weights,  and  histopathologic 
examinations  of  livers.  Food  intaJce  was 
initially  decreased  in  all  test  groups, 
however,  differences  persisted  in  only 
among  males  of  the  5,000  mg/kg  bwt/ 
day  group.  The  initial  differences  are 
likely  related  to  the  impalatability  of  the 
diet.  Body  weights  were  significantly 
lower  among  animals  of  the  2,700  mg/ 
kg  bwt/day  and  5.000  mg/kg  bwt/day 
treatment  groups  throughout  the  study. 
Organ  weight  determinations  resulted  in 
significantly  increased  relative  fiver 
weights  among  high  dose  females.  Upon 
microscopic  examinations  of  the  livers 
there  were  increased  cytoplasmic 
eosinophilia  and  a  concomitant 
reduction  of  glycogen  content  of 
hepatocytes  in  periportal  areas  from 
animals  of  the  2,700  mg/kg  bwt/day  and 
5,000  mg/kg  bwt/day  dose  groups. 

ii.  Ninety-day  dietary  toxicity  in  rats. 
The  results  of  a  90-day  feeding  study 
with  ATBC  resulted  in  a  NOEL  of  300 
mg/kg  bwt/day  based  upon  the  LOEL  of 
1 ,000  mg/kg  bwt/day  for  minor  changes 
is  relative  liver  weights,  liver  enzymes 
and  bilirubin  levels.  This  study  was 
conducted  Sprague  Dawley  rats 
receiving  dietary  levels  of  ATBC  of  0, 
100,  300,  or  1,000  mg/kg  bwrt/day  for  90 
days.  All  animals  were  observed  daily 
for  clinical  signs  of  toxicity. 
Ophthalmoscopic  observations  were 
conducted  in  all  animals  of  the  highest 
dose  group  at  pretest,  and  just  prior  to 
the  treatment  period.  Body  weights  were 
recorded  daily  for  all  animals  on  day  1 
of  treatment  and  weekly  thereafter.  Food 
consumption  was  measured  over  1  week 
periods,  while  water  consumption  was 
measured  in  each  animal  during  the  first 
and  eleventh  week  of  dosing.  The 
results  of  clinical  chemistries, 
hematology  and  urinalysis  were 
recorded  and  complete  necropsies  with 


histological  examinations  were 
performed.  A  few  statistically 
significant  differences  were  noted 
between  animals  of  the  high  dose  group 
(1 ,000  mg/kg  bwt/day)  and  controls 
including  increased  relative  liver 
weights,  liver  enzymes,  and  bilirubin 
levels.  However,  there  were  no 
histopathologic^  findings  indicative  of 
treatment  related  effects. 

iii.  TEC.  Subchronic  oral  toxicity  in 
mice.  TEC  was  evaluated  for  subchronic 
toxicity  in  a  group  of  20  mice  receiving 
350  mg/kg  bwt/day  of  commercial  grade 
test  substance  (purity  >99%)  in  3% 
acacia  intraperitoneally,  daily  for  14 
consecutive  days.  A  control  group 
consisting  of  the  same  number  of  mice 
received  3%  acacia  daily  under  the 
same  schedule.  Body  weight  gains  of 
TEC  treated  mice  were  significantly 
lower  as  compared  with  controls  by  day 
7.  There  were  no  significant  differences 
in  red  and  white  blood  cell  counts, 
clotting  times,  and  hemoglobin  levels 
between  treated  and  control  mice. 
Under  the  conditions  of  the  study,  the 
LOEL  was  established  at  350  mg/kg  bwt/ 
day,  when  given  intraperitoneally  for  14 
days. 

iv.  Subchronic  dietary  toxicity  in  rats. 
In  an  8  week  dietary  feeding  study  in 
rats  with  TEC,  the  NOEL  was 
established  at  4  g/kg  bwt/day.  Groups  of 
approximately  4  males  and  4  females 
were  administered  TEC  in  the  diet  at 
concentrations  of  0,  0.5,  1.0,  or  2.0%. 
These  dietary  concentrations  were 
estimated  to  be  equivalent  to  0, 1,  2,  or 
4  g/kg  bwt/day  TEC.  TEC  administered 
daily  in  the  diet  at  doses  up  to 
approximately  1/2  of  the  rat  oral  LD50 
had  no  significant  effect  on  growth. 
Blood  counts  including  red  and  white 
blood  cell  counts,  differential  cell 
coimts  were  not  significantly  among 
treatment  and  control  groups.  There 
were  no,  gross  findings  in  thoracic  or 
abdominal  organs  at  necropsy. 
Histological  sections  of  organs, 
including  the  heart,  lungs, 
gastrointestinal  tract,  liver,  pancreas, 
spleen,  and  kidneys,  revealed  no 
differences  between  treatment  and 
control  animals. 

V.  Subchronic  toxicity  in  dogs.  In  this 
study,  4  dogs  were  given  daily  doses  of 
2.5  to  3.5  mL/kg  bwt/day  (2,840  to  3,975 
mg/kg  bwt/day)  as  rising  doses  for  7  to 
12  weeks.  The  study  report  indicates 
bwt  gains  were  normal  as  were  results 
of  urinalysis  and  serum  chemistries. 
Hematology  results  suggested  a 
tendency  to  anemia.  Organ  weights  were 
normal  except  for  one  abnormally  heavy 
liver.  At  these  doses  severe  and 
widespread  liver  pathology  was  evident. 
Other  organs  were  reportedly  normal. 
As  the  purpose  of  the  study  was  to 


determine  the  toxic  dose  for  repeated 
administrations  of  TEC,  the  NOEL  was 
not  established. 

6.  Chronic  toxicity — i.  ATBC.  2-year 
chronic  toxicity  in  rats.  A  2-year 
chronic  toxicity  study  conducted  with 
ATBC  in  Sherman  rats  at  dietary 
concentrations  of  0,  200,  2,000,  or 
20,000  ppm  (equivalent  to  0,  10.  100,  or 
1,000  mg/kg  bwt/day)  resulted  in  a 
NOEL  of  1,000  mg/kg  bwt/day.  Animals 
were  observed  for  physical  appearance 
and  behavior  throughout  the  study  as 
were  individual  bwts.  All  animals  that 
died  and  those  sacrificed  at  the  end  of 
the  study  were  examined  for  gross  and 
histological  changes.  No  differences  in 
behavior  or  physical  appearance  was 
noted  among  treated  and  control 
animals.  There  were  no  statistically 
significant  differences  between  the 
growth  of  animals  treated  with  ATBC 
and  controls.  There  were  no  statistical 
differences  in  mortalities  among 
treatment  and  control  animals. 
Inflammatory  disease  of  the  lungs  was 
the  most  common  finding  at  autopsy, 
however,  there  was  no  treatment  related 
differences.  There  were  no  differences 
in  tumor  frequencies  among  treatment 
and  control  animals.  There  was  no 
reported  evidence  of  effects  on  the 
endocrine  system. 

ii.  TEC.  2-year  chronic  dietary 
toxicity  in  rate.  In  this  study,  TEC 
administered  to  rats  for  2  years  via 
dietary  administration  resulted  in  no 
significant  effects  at  the  highest  dose 
tested,  equivalent  to  1,500  mg/kg  bwt/ 
day.  Sprague  Dawely  rats  (15  per  sex  per 
dose  group)  were  fed  diets  containing 
TEC  at  concentrations  of  0,  0.33, 1.0,  or 
3.0%  for  2  years.  These  dietary 
concentrations  are  estimated  to  be 
equivalent  to  0,  165,  500,  or  1,500  mg/ 
kg  bwt/day.  Clinical  observations  were 
made  daily  and  individual  bwts  were 
measured  weekly.  Blood  and  urine 
evaluations  were  conducted  at  specified, 
intervals.  Scheduled  interim  sacrifices 
of  animals  included  macroscopic 
examinations  of  thoracic  and  abdominal 
organs  and  microscopic  examinations  of 
the  kidney  and  liver  tissues.  All  animals 
that  died  spontaneously  during  the 
study,  as  well  as  all  animals  remaining 
at  the  termination  of  study  (1  or  2 
years),  were  examined  by  a  pathologist. 
At  terminal  sacrifice,  microscopic 
examinations.were  made  of  kidney, 
liver,  heart,  lungs,  spleen,  stomach, 
small  intestine,  adrenals,  ovaries, 
uterus,  testes,  and  seminal  vesicles. 
There  were  transiently  lower  bwts 
among  males  of  the  high  dose  group 
animals,  possibly  related  to  the 
unpaletibility  of  the  diet.  There  were  no 
significant  differences  observed  between 
treated  and  control  groups  for  the 


1134 


Federal  Register /Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


folloMring  blood  examinations: 
hemoglobin,  erythrocyte  coimt,  non- 
protein nitrogen,  and  sugar 
determination.  Urine  tests  for  reaction, 
albumin,  reducing  substances,  and 
microscopic  evaluation  were  all 
considered  to  be  normal.  Terminal  and 
interim  autopsies  disclosed  no  findings 
that  were  significant  or  attributable  to 
TEC  treatment.  Size  and  weight  of 
organs  of  the  principal  tissues  at  the 
time  of  autopsy  were  unremarkable. 
There  were  no  significant  differences 
between  treated  and  control  animals  in 
comparison  to  the  pathological  findings. 

iii.  Six  months  dietary  toxicity  in 
dogs.  In  a  6  month  dietary  toxicity  study 
in  dogs,  TEC  did  not  exhibit  any  toxic 
effects  and  the  NOEL  is  greater  than  280 
mg/kg  bwt/day  the  highest  dose  tested 
(MDT).  Groups  of  4  Beagle  or  Beagle 
type  dogs  (males  and  females)  were 
administered  6  days  per  week  for  6 
months  at  dietary  levels  of  TEC 
equivalent  to  55  or  280  mg/kg  bwt/day. 
The  dogs  were  observed  daily,  weighed 
weekly  and  urinalysis  were  conducted 
at  3  and  6  months  after  initiation  of  the 
study.  Blood  samples  were  taken  at  2,  4, 
and  6  months  after  initiation  of  dosing 
for  hematological  examinations.  Dogs 
were  sacrificed  at  the  end  of  the  in-life 
dosing  phase  and  necropsied.  Body 
weight  gain  and  clinical  observations 
were  normal  throughout  the  study.  No 
significant  changes  or  abnormalities 
were  reported  in  hematology,  serum 
chemistry  or  urinalysis  during  the 
course  of  the  study.  Gross  examinations 
of  major  organs  and  organ  weights  at 
necropsy  were  normal.  Histopathologic 
examinations  of  the  major  organs  did 
not  show  any  abnormalities. 

7.  Animal  metabolism — i.  ATBC. 
Metabolism  and  disposition  of  acetyl 
tributyl  citrate  in  male  Sprague  Dawley 
rats.  The  metabolism  of  ATBC  using 
'*C-ATBC  in  rats  receiving  single  oral 
doses  of  70  mg/kg.  ATBC  was 
determined  to  be  rapidly  absorbed  and 
excreted  with  an  elimination  half-life  of 
3.4  hours.  Greater  than  98%  of 
administered  ^*C  was  achieved  via 
urine,  feces  and  in  expired  air  48  hours 
after  dosing.  Urinary  metabolites 
identified  in  this  study  include  acetyl 
citrate,  monobutyl  citrate,  acetyl 
monobutyl  citrate,  dibutyl  citrate,  and 
acetyl  dibutyl  citrate. 

ii.  Metabolism  of  acetyltributylcitrate 
(ATBC)  and  tributylcitrate  (TEC)  in 
human  serum  and  rat  liver 
homogenates.  The  metabolism  of  ATBC 
and  the  intermediate  deacetylated 
metabolite  tributylcitrate  (TEC),  was 
studied  in  vitro  using  human  serum  and 
rat  liver  homogenates.  At  a 
concentration  of  100  ^g/mL  in  human 
serum,  ATBC  was  found  to  undergo 


extensive  metabolism  with  a  half-life  of 
approximately  32  hours.  Also,  at  a 
concentration  of  100  ^g/mL  in  rat  liver 
homogenate,  ATBC  was  found  to 
undergo  extensive  and  complete 
metabolism  with  a  half-life  of 
approximately  10  minutes.  There  is  very 
little  or  no  emonstrable  TBC  in  the  2  test 
systems  because  of  the  rapid  further 
metabolism  of  this  intermediate 
metabolite.  The  metabolic  half-life  of 
TBC  in  human  serum  and  rat  liver 
homogenate  was  approximately  4  hours 
and  a  few  seconds,  respectively.  These 
studies  confirm  the  ready  and  complete 
conversion  of  ATBC  and  TBC  via  ester 
hydrolysis  to  acetic  acid,  citric  acid  and 
butanol.  Butanol  woidd  be  expected  to 
undergo  oxidation  to  butyric  acid  and 
further  metabolism  by  b-oxidation. 

iii.  TEC.  Absorption,  distribution, 
metabolism  and  excretion  of  tiethyl 
citrate  in  the  rat.  Following  a  sin^e  oral 
2  mg/kg  dose  of  i«C-TEC  in  rats,  a  peak 
blood  concentration  of  about  1 .48  ^g 
eq./g  blood  was  achieved  at  15  minutes 
post-administration,  blood 
concentration  rapidly  decreased  to 
about  0.05  ^g  eq./gm  blood  after  1  hour 
and  was  barely  detectable  after  24 
hours.  Tissue  distribution  was 
examined  after  single  oral 
administration  of  a  2  mg/kg  dose  of  ^*C- 
TEC  to  rats.  At  15  minutes  post- 
administration,  relatively  hdgh  ^*C 
concentrations  were  found  in  the 
didney  (37.81+  5.02  ^g  eq./g  tissue), 
stomach  (10.00+  3.53  (ig  eq./g  tissue), 
small  intestines  including  contents 
(10.65  +  3.15  ^g  eq./g  tissue)  and  liver 
(4.40  +  0.77  iig  eq./g  tissue).  By  24  hours 
after  dosing,  the  '■♦C  concentrations 
detected  in  most  tissues  had  decreased 
to  near  the  detection  limit  (0.01  ^g  eq./ 
g  tissue),  with  the  exception  of  the  large 
intestine  including  contents. 
Cumulative  urinary,  fecal  and 
expiratory  excretions  of  '■•C-TEC  were 
93,  0.2  and  1%,  respectively,  8  hours 
after  administration  of  a  single  2  mg/kg 
dose  of  '''C-TEC.  At  120  hours  after 
dosing,  the  total  '*C  excretion  of  urine, 
feces  and  expiration  had  reached  99%. 
Metabolism  of  i^C-TEC  was 
investigated  using  the  24-hour  urine  of 
rats  after  a  single  oral  administration  of 
a  2  mg/kg  dose.  Three  major  metabolites 
were  separated  by  thin-layer 
chromatography  and  identified  using 
gas  chromatography  (GC/MS).  Two  of 
the  metabolites  were  isomers  of  diethyl 
citrate  and  1  was  foimd  to  be  monoethyl 
citrate. 

8.  Endocrine  disruption.  Chronic  and 
reproductive  toxicity  data  conducted 
with  ATBC  and  chronic  toxicity  data 
conducted  with  TEC  are  without 
adverse  effects  to  reproductive  or  the 
endocrine  system.  Also,  the  compoimds 


do  not  share  structural  similarities  with 
currently  known  or  chemicals  suspected 
to  have  endocrine  disruptive  properties. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  ATBC 
and  TEC  are  cxirrently  classified  as 
generally  recognized  as  safe  (GRAS)  for 
use  in  foods  and  food  packaging, 
cosmetics,  pharmaceuticals,  and  as 
plasticizers  for  consimier  and  packaging 
products.  The  current  petition,  requests 
the  exemption  from  tolerances  for  these 
compoimds  when  used  as  inert 
ingredients  in  agricultiu'al  formulations 
for  use  on  growing  crops  for  post 
harvest  applications  to  food  crops  and 
applications  to  animals.  Although 
residue  data  are  generally  not  required 
for  inert  ingredient  exemptions  from 
tolerances,  Morflex,  Inc.  has  developed 
worst  case  assumptions  using  Novigen 
Sciences  Dietary  Exposure  Evaluation 
Model  (DEEM)  with  data  inputs  based 
upon  the  model  of  Kenaga  and  Hoergers: 
Maximum  Expected  Residues  on 
Vegetation.  The  Kenega  nomogram  is 
used  to  predict  maximum  residue  levels 
present  on  day  0  foUovtring  different 
application  rates  of  a  chemical  to  1  of 
6  different  categories  of  plants  or  plant 
parts.  The  3  basic  features  of  the  Kenaga 
nomogram-catagories  of  plants  and 
plant  parts,  maximimi  predicted  residue 
levels,  and  a  linear  dose-residue 
relationship.  Crops  and  crop  groups 
selected  for  this  analysis  include  the 
following:  leafy  vegetables  (sucgulent  or 
dried),  fruiting  vegetables,  cucurbit 
vegetables,  citrus  froiits,  pome  fruits, 
stone  fruits,  berries,  cereal  grains, 
grapes,  and  bananas.  The  reference  dose 
chosen  for  this  analysis,  was  derived 
from  the  NOEL  resulting  from  a  chronic 
rat  (2-year)  study  conducted  with 
ATBC.  This  study  was  conducted  at 
dietary  concentrations  of  0,  200,  2,000, 
and  20,000  ppm  equivelant  to  0,  10, 
100,  and  1,000  mg/kg  bwt/day  of  ATBC. 
No  effects  were  reported  up  to  the  HDT. 
Therefore,  for  the  purposes  of  this 
assessment,  a  chronic  reference  dose 
(RfD)  of  10  mg/kg  bwt/day  was  used. 
The  chronic  RfD  includes  an 
imcertainty  factor  of  100  to  accoimt  for 
intra-species  and  inter-species 
variations.  Food  consumption  data  frt)m 
the  United  States  Department  of 
Agricultiire  (USDA)  CSFII  conducted  in 
1994  through  1996,  were  used  to 
estimate  dietary  exposure.  The  levels  of 
ATBC  and  TEC  can  vary  depending 
upon  the  percent  of  ATBC  and  TEC  in 
the  formulation  and/or  the  application 
rate  of  the  product.  For  purposes  of  this 
screening  level  assessment,  an 
application  rate  of  3  poimds  per  acre  of 
ATBC  or  TEC  was  assimied.  Also,  no 
adjustment  was  made  for  percent  crop 
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treated  and  all  commodities  contain 
residues  at  predicted  day  zero  levels. 
For  this  screening  level  assessment  with 
an  application  rate  of  3  pounds  ATBC 
or  TEC  per  acre,  the  following  0-time 
level  residues  are  predicted  from  the 
nomogram:  leafy  vegetables-375  ppm, 
legume  vegetables-36  ppm,  fruiting 
vegetables,  cucurbit  vegetables,  citrus 
friiits,  pome  friiits,  stone  fiTiits,  berries, 
cereal  grains,  grapes,  and  bananas-21 
ppm..  Using  the  above  modeling 
parameters,  chronic  exposure  was 
estimated  for  the  overall  U.S. 
population  and  25  population 
subgroups.  Chronic  exposure  for  the 
overall  U.S.  population  was  estimated  to 
be  0.492873  mg/kg  bwt/day, 
representing  4.9%  of  the  RfD.  The 
exposure  estimate  for  the  most  highly 
exposed  population  subgroup,  children 
1-6  years  of  age,  was  0.984312  mg/kg 
bwt/day,  or  9.8%. 

ii.  Drinking  water.  Based  upon  the 
chemical  and  physical  properties,  and 
the  enviroimiental  fate  characteristics, 
ATBC  and  TEC  are  not  expected  to 
persist  environmentally,  nor  result  in 
significant  concentrations  in  drinking 
water  sources. 

2.  Non-dietary  exposure.  ATBC  and 
TEC  are  currently  used  in  non-food  use 
pesticide  formulations,  as  weU  as  in 
food,  fdbd  packaging,  cosmetics, 
medical  devices  and  pharmaceuticals, 
and  as  plasticizers. 

D.  Cumulative  Effects 

Ciunulative  effects  are  not  expected 
since  ATBC  and  TEC  are  rapidly 
degraded  to  natiual  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Based  upon  the 
dietary  residue  exposure  analysis  using 
the  Kenega  nomogram,  the  most 
sensitive  population,  children  1-6 
years,  was  0.984312  mg/kg  bwt/day  or 
9.8%  of  the  RfD  for  the  crops  and  crop 
groups  used  in  this  assessment.  Results 
of  a  2-generation  reproduction  study 
with  ATBC  did  not  reveal 
developmental  or  reproduction  effects  at 
doses  up  to  100  mg/kg  bwt/day.  Also, 
based  on  the  absence  of  pup  toxicity  up 
to  the  dose  level  (1,000  mg/kg  bwt/day) 
producing  maternal  effects,  there  is  no 
evidence  of  special  post-natal  sensitivity 
to  infants  and  children.  It  is  concluded 
that  there  is  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  acetyl 
tributyl  citrate  (ATBC)  or  triethyl  citrate 
(TEC)  when  used  as  inert  ingredients  in 
agricultural  formulations  of  pesticides. 

2.  Infants  and  children.  No 
embryotoxic,  developmental,  or 
teratogenic  effects  have  been  associated 


with  acetyltributyl  citrate  (ATBC)  or 
triethyl  citrate  (TEC). 

F.  International  Tolerances 

Morflex  Inc.  is  imaware  of  any 
International  tolerances  or  CODEX 
maximum  residue  limits  (MRL's)  for 
acetyltributyl  citrate  (ATBC)  or  triethyl 
citrate  (TEC)  on  any  crop  or  livestock 
commodities. 
[FR  Doc.  01-369  Filed  1-4-01;  8:45  am] 

BILUNO  CODE  6S60-90-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-2] 

Notice  Of  Tentative  Approval,  Request 
for  Comments  and  Solicitation  of 
Requests  for  a  Public  Hearing  for 
Put>lic  Water  System  Supervision 
Program  Revision  for  the 
Commonweaittt  of  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Tentative  Approval 
and  Solicitation  of  Requests  for  a  Public 
Hearing. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provision  of  section 
1413  of  the  Safe  Drinking  Water  Act  as 
amended,  and  the  rules  governing 
National  Primary  Drinking  Water 
Regulations  that  the  Commonwealth  of 
Virginia  has  revised  its  approved  Public 
Water  System  Supervision  Primacy 
Program.  Specifically,  Virginia  has 
adopted  Consumer  Confidence  Report 
regulations  requiring  annual  drinking 
water  quality  reports  from  commimity 
water  suppliers.  EPA  has  determined 
that  these  regidations  are  no  less 
stringent  than  the  Federal  provisions 
and  satisfy  the  requirements  of  the 
Federal  regulations.  Therefore,  EPA  has 
decided  to  tentatively  approve  the 
program  revisions.  AJl  interested  parties 
are  invited  to  submit  wrritten  comments 
on  this  determination  and  may  request 
a  public  hearing. 

DATES:  Comments  or  a  request  for  a 
public  hearing  must  be  submitted  by 
February  5,  2001.  This  determination 
shall  become  effective  on  February  5, 
2001  if  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  and 
if  no  comments  are  received  which 
cause  EPA  to  modify  its  tentative 
approval. 

ADDRESSES:  Comments  or  a  request  for 
a  public  hearing  must  be  submitted  to 
Patti  Kay  Wisniewski,  Drinking  Water 
Branch  (3WP22).  U.S.  Environmental 


Protection  Agency  Region  III,  1650  Arch 
Sti^et,  Philadelphia,  PA  19103-2029. 

All  documents  relatiog  to  this 
determination  are  avsiilable  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

•  Drinking  Water  Branch,  Water 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103-2029;  and 

•  Virginia  Department  of  Health, 
Division  of  Water  Supply  Engineering, 
1500  East  Main  Street,  Richmond, 
Virginia  23218. 

FOR  FURTHER  INFORMATION  CONTACT:  Patti 
Kay  Wisniewski  a^the  Philadelphia 
address  given  above;  telephone  (215) 
814-5668  or  fax  (215)  814-2318. 
SUPPLEMENTARY  INFORMATION:  All 
interested  parties  are  invited  to  submit 
written  comments  on  this  determination 
and  may  request  a  public  hearing.  All 
comments  will  be  considered,  and,  if 
necessary,  EPA  will  issue  a  response. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
February  5,  2001,  a  public  hearing  will 
be  held.  A  request  for  public  hearing 
shall  include  the  following:  (1)  The 
name,  address,  and  telephone  number  of 
the  individual,  organization,  or  other 
entity  requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing;  and  (3)  the  signature 
of  the  individual  making  the  request;  or, 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Dated:  December  27,  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  EPA.  Region  ID. 
(FR  Doc.  01-362  Filed  1-4-01;  8:45  am] 
BILUNG  CODE  6560-aO-M 


FEDERAL  COIMMUNICAT10NS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  20,  2000. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
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required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  pro[>er 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  room  1-C804,  445  12th 
Street,  SW.,  DC  20554  or  via  the  hitemet 
to  jboley^cc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0966. 

Title:  Sections  80.385,  80.475,  and 
90.303,  Automated  Marine 
Telecommimications  Service  (AMTS). 

FoimNcN/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Responcfents:  Individuals  or 
households  and  businesses  or  other  for- 
profit. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  reqmrement. 

To(a7  Annual  Burden:  10  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  reporting 
requirements  are  necessary  to  require 
licensees  of  Automated  Maritime 
Telecommunications  System  (AMTS) 
stations  to  notify  TV  stations  and  two 
organizations  (the  American  Radio 


Relay  League  (ARRL),  and  Interactive 
Systems,  Inc.)  that  maintain  databases  of 
AMTS  locations  for  the  benefit  of 
amateur  radio  operators  of  the  location 
of  AMTS  fill-in  stations.  Amateur  radio 
operators  use  some  of  the  same 
frequencies  (219-220  MHz)  as  AMTS 
stations  on  a  secondary,  non- 
interference basis  for  digital  message 
forwarding  systems.  Reporting 
requirements  are  necessary  to  reqiure 
amateurs  proposing  to  operate  within 
close  proximity  of  an  AMTS  station  to 
notify  the  AMTS  licensee  as  well  as  the 
ARRL.  The  information  is  used  to 
update  databases  concerning  AMTS 
locations  for  the  benefit  of  amateur 
radio  operators.  If  the  collection  of  this 
information  was  not  conducted,  the 
database  would  become  inaccurate  and 
the  ability  to  avoid  interference 
problems  would  deteriorate. 

Federal  Communications  Commission. 
WilUam  F.  Caton, 
Deputy,  Secretary. 

[FR  Doc.  01-278  Filed  1-4-^)1;  8:45  am] 
I  cooc  tna-ti-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  PuMIc  Information 
ColtoctkNHa)  Being  Submitted  to  OMB 
for  Review  and  Approval 

December  15,  2000. 

SUMMARY:  The  Federal  Commiuiications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
coUection  of  information  unless  it 
displays  a  currentiy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Writien  comments  should  be 
submitted  on  or  before  February  5,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington.  DC  20554  or 
via  thlB  Internet  to  lesmith@fcc.gpv. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPt-EMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0761. 

Title:  Closed  Captioning  of  Video 
Programming. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
ctirrentiy  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  and  Individuals  or 
households. 

Number  of  Respondents:  1,425. 

Estimate  Time  Per  Response:  30  mins. 
to  5  hrs. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Aimual  Burden:  2,013  hours. 

Total  Annual  Costs:  $19,000. 

Needs  and  Uses:  The  FCC's  Report 
and  Order,  FCC  97-279,  adopted  rules 
and  implementation  schedules  for  the 
closed  captioning  of  video 
programming,  pursuant  to  Section  305 
of  the  Telecommunications  Act  of  1996, 
which  added  Section  713,  Video 
Programming  Accessibility,  to  the 
Communications  Act  of  1934,  as 
amended.  The  requirements  set  forth  in  * 
Section  713  are  intended  to  ensure  that 
video  programming  is  accessible  to 
individuals  with  hearing  disabilities 
through  close  captioning,  regardless  of 
the  delivery  mechanism  used  to  reach     \ 
consimiers.  Pursuant  to  Section  713,  the 
FCC  established  phase-in  schedules  to 
increase  the  amount  of  closed  captioned 
programming.  The  hiles  also  provided 
procedures  for  entities  to  use  to  request 
exemptions  of  the  closed  captioning 
requirements  base  on  an  undue  burden 
standard. 

Furthermore,  they  detailed  a 
complaint  process  for  viewers  to  use  for 
the  enforcement  of  closed  captioning 
requirements. 
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Federal  Communications  Commission. 

William  F.  Caton, 

Deputy,  Secretary. 

[FR  Doc.  01-277  Filed  1-4-01;  8:45  am] 

aujNa  cooe  6712-01-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1682] 

Agency  Information  Coliection 
ActhrHlee;  Propoaed  Coliection; 
Comment  Request;  Radioactive  Drug 
Reeeerch  Committee 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  requirements  related  to 
radioactive  drugs  used  in  research. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  6,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfin.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  fotmd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  ofinformation"  is  defined 
in  44  U.S.Q  3502(3)  and  5  CFR 


1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  Usted  set  forth  in  this 
document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
conaments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciu^cy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Radioactive  Drug  Research 
Committee— 21  CFR  361.1  (OMB 
Control  Number  0910-0053) — Extension 

Under  sections  201,  505,  and  701  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  355,  and  371),  FDA 
has  the  authority  to  issue  regulations 
governing  the  use  of  radioactive  drugs 
for  basic  informational  research.  The 
regulations  in  §  361.1  (21  CFR  361.1)  set 
forth  specific  regulations  regarding  the 
establishment  and  composition  of  the 
Radioactive  Drug  Research  Committees 
and  their  role  in  approving  and 
monitoring  research  studies  utilizing 
radiopharmaceuticals.  No  study 
involving  any  administration  of  a 
radioactive  drug  to  research  subjects  is 
permitted  without  the  authorization  of 
an  FDA-approved  Radioactive  Drug 
Research  Committee  {§  361.1(d)(7)).  The 
type  of  research  that  may  be  undertaken 
with  a  radiopharmaceutical  drug  must 
be  intended  to  obtain  basic  information 
and  not  to  carry  out  a  clinical  trial.  The 
types  of  basic  research  permitted  are 
specified  in  the  regulation,  and  include 
studies  of  metabolism,  human 
physiology,  pathophysiology,  or 
biochemistry. 

The  regulations  in  §  361.1(c)(2) 
require  that  each  Radioactive  E>rug 


Research  Committee  shall  select  a 
chairman,  who  shall  sign  all 
applications,  nunutes,  and  reports  of  the 
committee.  Each  committee  shall  meet 
at  least  once  each  quarter  in  which 
research  activity  has  been  authorized  or 
conducted.  Minutes  shall  be  kept  and 
shall  include  the  numerical  results  of 
votes  on  protocols  involving  use  in 
hiunan  subjects.  Under  §  361.1(c)(3), 
each  Radioactive  Drug  Research 
Committee  shall  submit  an  aimual 
report  to  FDA.  The  annual  report  shall 
include  the  names  and  qualifications  of 
the  members  of,  and  of  any  consultants 
used  by,  the  Radioactive  Drug  Research 
Committee,  and  for  each  study 
conducted  diuing  the  proceeding  year, 
using  FDA  Form  2915. 

Under  §  361.1(d)(5),  each  investigator 
shall  obtain  the  proper  consent  required 
under  the  regulations.  Each  female 
research  subject  of  childbearing 
potential  must  state  in  writing  that  she 
is  not  pregnant,  or  on  the  basis  of  a 
pregnancy  test  be  confirmed  as  not 
pregnant. 

Under  section  361.1(d)(8).  the 
investigator  shall  immediately  report  to 
the  Radioactive  Drug  Research 
Committee  all  adverse  effects  associated 
with  use  of  the  drug,  and  the  committee 
shall  then  report  to  FDA  all  adverse 
reactions  probably  attributed  to  the  use 
of  the  radioactive  drug. 

Section  361.1(f)  sets  forth  labeling 
requirements  for  radioactive  drugs. 
These  requirements  are  not  in  the 
reporting  burden  estimate  because  they 
are  information  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purposes  of  disclosure  to  the  public  (5 
CFR  1320.3(c)(2)).  Types  of  research 
studies  not  permitted  under  this 
regulation  are  also  specified,  and 
include  those  "intended  for  (the) 
immediate  therapeutic,  diagnostic,  or 
similar  purposes  or  to  determine  the 
safety  and  effectiveness  of  the  drug  in    . 
humans  for  such  purposes  (i.e.,  to  carry 
out  a  clinical  trial)."  These  studies 
require  filing  of  an  investigational  new 
drug  application  under  21  CFR  312.1 
and  the  associated  information 
collections  are  covered  under  OMB 
Control  No.  0190-0014,  which  expires 
December  31.  2002. 

The  primary  purpose  of  this 
collection  of  information  is  to  determine 
if  the  research  studies  are  being 
conducted  in  accordance  with  required 
regulations.  If  these  studies  were  not 
reviewed,  himian  subjects  could  be 
subjected  to  inappropriate  radiation 
and/or  safety  risks.  Respondents  to  this 
information  collection  are  the 
chairperson(s)  of  each  individual 
Radioactive  Drug  Research  Conunittee, 
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investigators,  and  participants  in  the 
studies. 

The  source  of  the  burden  estimates 
was  a  phone  survey  of  three  committee 
chairpersons  who  were  selected  from 


different  geographical  areas  and  of 
varying  levels  of  Radioactive  Drug 
Research  Committee  membership  and 
activities.  These  chairpersons  were 
asked  for  their  assessment  of  time 


expended,  cost,  and  views  on 
completing  the  necessary  reporting 
forms. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden 


21  CFR 
Section 

FOflTl 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

361.1(c)(3) 
361.1(c)(3) 
361.1(d)(5) 
361.1(d)(8) 
Total 

FDA  2914 
FDA  2915 

96 
63 
63 
63 

1.0 
5 
5 
5 

96 
315 
315 
315 

1 

3.5 
0.1 
0 

96 

1.103 

31 

0 

1,230 

Table  2.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

Fonn 

ArwHjal 
Frequency  per 
Recordkeeping 

Total  Annual  Records 

Hours  per 
Recordkeeper 

Total  Hours 

361.1(c)(2) 
Total 

FDA  2914  and  2915 

96 

1  per  quarter 
4  per  year 

10 

960 
960 

Dated:  December  27,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[PR  Doc.  01-262  Filed  1-4-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkMi 

[DodWt  No.  OON-1425] 

Agency  Infonnation  Collection 
ActtvMes;  Submission  for  0MB 
Review;  Comment  Request;  Human 
Tissue  Intended  for  Transplantation 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
infonnation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  5, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  infonnation  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 


FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  MFORMATUN:  In 
compUance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  infonnation  to  OMB  for 
review  and  clearance. 

Human  Tissue  Intended  for 
Transplantation— Part  1270  (21  CFR 
Part  1270)— (OMB  Control  Number 
0910-0302)-^xtension 

Under  section  361  of  the  Public 
Health  Service  Act  (42  U.S.C.  264),  FDA 
issued  regulations  to  prevent  the 
transmission  of  human 
immunodeficiency  virus  1  and  2, 
hepatitis  B,  and  hepatitis  C  through 
human  tissue  intended  for 
transplantation.  The  regulations  provide 
for  inspection  by  FDA  of  persons  and 
tissue  establishments  engaged  in  the 
recovery,  screening,  testing,  processing, 
storage,  or  distribution  of  human  tissue. 
These  facilities  are  required  to  meet 
standards  intended  to  ensure 
appropriate  screening  and  testing  of 
human  tissue  donors  and  to  ensure  that 
records  are  kept  docxunenting  that  the 
appropriate  screening  and  testing  have 
been  completed.  Section  1270.31(a)  and 
(b)  require  written  procedures  to  be 
prepared  and  followed  for:  (1)  All 
significant  steps  in  the  infectious 
disease  testing  process,  and  (2)  all 
significant  steps  in  reviewing  the 
relevant  medical  record  of  the  donor. 


Any  deviation  bom  the  written 
procedures  are  to  be  recorded  and 
justified.  Section  1270.33(a)  requires 
records  to  be  maintained  concurrently 
with  the  performance  of  each  significant 
step  in  infectious  disease  screening  and 
testing  of  human  tissue  donors.  Section 
1270.33(f)  requires  records  be  retained 
regarding  the  determination  of  the    • 
suitability  of  the  donors  and  such 
records  required  under  §1270.21. 
Section  1270.33(h)  requires  all  records 
be  retained  at  least  10  years  beyond  the 
date  of  transplantation,  distribution, 
disposition,  or  expiration  of  the  tissue, 
whichever  is  latest  Section  1270.35 
requires  specific  records  to  be 
maintained  to  docvunent:  (1)  The  results 
and  interpretation  of  all  required 
infectious  disease  tests  and  results,  (2) 
the  identity  and  relevant  medical 
records  of  the  donor,  (3)  the  receipt  and 
distribution  of  himian  tissue,  and  (4)  the 
destruction  or  other  disposition  of 
hiunan  tissue. 

Respondents  to  this  collection  of 
information  are  manufacttirers  of  hiunan 
tissue-based  products.  The  following 
estimated  nimibers  of  establishments, 
donors,  and  products,  which  are  based 
on  information  provided  by  industry 
associations,  including  the  Eye  Bank 
Association  of  America  1999  Eye 
Banking  Statistical  Report,  revise  the 
numbers  from  the  60-day  notice  (65  FR 
48245.  August  7,  2000).  There  are 
approximately  224  tissue  establishments 
currentiy  in  operation,  110  conventional 
tissue  banks  and  1 14  eye  tissue  banks. 
There  are  an  estimated  total  of  750,000 
conventional  tissue  products  and  86,900 
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eye  tissue  products  manufactured  per 
year.  In  addition,  there  are  an  estimated 
20,000  donors  of  conventional  tissue 
and  43.800  donors  of  eye  tissue  each 
year,  with  an  estimated  45.500  and 
14,600  unsuitable  donors  of 
conventional  tissue  and  eye  tissue, 
respectively. 

On  July  29. 1997  (62  FR  40429).  FDA 
issued  a  final  rule  on  human  tissue 
intended  for  transplantation,  part  1270. 
which  finalized  the  interim  rule 
implemented  on  December  14. 1993  (58 
FR  65514).  At  that  time,  accredited 
members  of  the  American  Association  of 
Tissue  Banks  (AATB)  and  the  Eye  Bank 
Association  of  America  (EBAA)  were 
adhering  to  the  standards  of  those 
organizations,  which  were  comparable 
to  recordkeeping  requirements  in  part 
1270.  and  were  thus  already  in 
compliance  with  the  interim  rule.  In 
1997,  we  estimated  that  approximately 
99  percent  of  the  170  tissue 
establishments  (60  conventional  tissue 
banks  and  110  eye  banks)  then  in 
operation,  or  168  establishments,  were 
accredited  members  of  AATB  and 
EBAA.  Therefore,  recordkeeping  by 
these  168  establishments  is  excluded 
fit)m  the  burden  estimates  as  usual  and 
customary  business  activities  (5  CFR 
1320.3(b)(2)).  The  recordkeeping  burden 
below,  thus,  is  estimated  for  the 
remaining  56  establishments  (224  - 168 
=  56). 

The  requirement  for  the  development 
of  written  procedures  imder  §  1270.31(a) 
and  (b)  is  considered  an  initial  one-time 
burden.  FDA  assumes  that  all  current 
tissue  establishments  have  developed 
written  procedures  in  compliance  with 
part  1270.  FDA  also  assumes  that  no 
new  tissue  banks  will  begin  operation  in 
the  next  3  years.  Therefore,  the 
information  collection  burden  under 
§  1270.31(a)  and  (b)  is  for  the  general 
review  and  update  of  written 
procedures,  and  the  recording  and 
justifying  of  any  deviations  from  the 
written  procedures,  which  we  estimate 


to  be  an  annual  average  of  24  hours  for 
all  written  procedures  per 
establishment.  The  information 
collection  burden  for  maintaining 
records  concurrently  with  the 
performance  of  each  significant 
screening  and  testing  step  and  for 
retaining  records  for  10  years  under 
§  1270.33(a),  (f),  and  (h)  include 
documenting  the  results  and 
interpretation  of  all  required  infectious 
disease  tests  and  results  and  the  identify 
and  relevant  medical  records  of  the 
donor  required  imder  §  1270.35(a)  and 
(b).  Therefore,  the  burden  under  these 
provisions  is  calculated  together  in  table 
1  of  this  document.  The  recordkeeping 
estimates  below  for  the  number  of  total 
annual  records  and  hours  p>er  record  are 
based  on  infonnation  provided  by 
industry  and  FDA  experience. 

In  the  Federal  Register  of  August  7, 
2000  (65  FR  48245).  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  One  letter  of  comment  was 
received  in  response  to  the  60-day 
notice. 

The  comment  stated  that  the 
requirements  for  written  procedures 
represent  ongoing,  not  one-time,  costs, 
in  part  because  written  procedures  must 
be  periodically  reviewed  and  updated. 

FDA  agrees  that  the  review  and 
update  of  written  procedures  are  part  of 
the  information  collection  burden 
associated  with  the  recordkeeping 
requirements  and  revised  estimates  are 
reflected  in  table  1  of  this  dociunent. 

The  comment  stated  that  there  are 
costs  associated  in  preparing  different 
formats  to  comply  with  FDA 
requirements  and  tissue  bank 
association  standards. 

The  provisions  in  part  1270  do  not 
require  that  data  be  prepared  in  a 
specified  recordkeeping  format. 
Separate  records  for  the  same  or  similar 
information  are  not  necessary. 

The-comment  also  noted  that  there  are 
other  additional  costs  and 


recordkeeping  burdens  associated  with 
an  FDA  inspection  in  that  an 
establishment  must  review  its  records  at 
that  time. 

The  regulations  do  not  impose  any 
additional  recordkeeping  requirements 
during  inspections.  Costs  incvirred  by 
establishments  during  an  inspection  are 
beyond  the  scope  of  this  PRA  analysis. 

The  comment  was  also  concerned  that 
the  regulations  created  a  burden  by 
necessitating  the  direct  observation  of 
all  testing  performed  by  a  contract 
laboratory. 

The  requirement  to  have  written 
procedures  for  and  to  document  all 
significant  steps  in  the  infectious 
disease  testing  process  does  not  require 
an  establishment  to  directly  observe  the 
performance  of  all  medical  tests  to 
ensure  compliance  with  part  1270.  A 
tissue  establishment  may  have  a  written 
procedure  for  ensuring  that  contract 
laboratories  comply  with  the  testing 
requirements  in  part  1270.  such  as  the 
requirement  that  laboratories  are  using 
FDA  licensed  tests,  are  Clinical 
Laboratory  Improvement  Amendments 
certified,  and  follow  manufacturers 
instructions  for  performing  the  required 
tests.  For  example,  an  establishment 
may  write  a  procedure  that  would 
include  performance  of  a  periodic  audit 
or  to  review  a  laboratory's  standard 
operating  procedures  (SOP's)  to  ensure 
compliance  with  part  1270. 

The  comment  also  discussed  the 
regulation's  economic  impacts,  such  as 
equipment  costs  and  general  operating 
costs,  which  go'beyond  the  scope  of 
information  collection  provisions. 
However.  FDA  will  consider  such  issues 
when  reviewing  comments  to  the 
proposed  rule  on  suitability 
determination  for  donors  of  hiunan 
cellular  and  tissue-based  products  (64 
FR  52696,  September  30,  1999),  which 
is  intended  to  replace  part  1270  whea 
finalized. 


■\ 
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Table  1.  —  Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No.  of  Record-      Annual  Frequency  per        Total  Annual  Hours  per 

keepers  Recordkeeping  Records  Record 


Total  Hours 


1270.31(a)  and  1 270.31  (b)2 

56 

1 

56 

24.0 

1.344 

1270.31(a)  and  1 270.31  (b)3 

56 

2 

102 

1.0 

102 

1270.33(a),  (f).  and  (h),  and 

1270.35(a)  and  (b)  . 

56 

195.57 

10,952 

1.0 

10,952 

127.35(c) 

56 

6.???  79 

348,476 

1.0 

348,476 

1270.35(d) 

56 

384.18 

21,514 

1.0 

21,514 

Total 

382,388 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  inforniatk>n. 
^Review  and  update  of  SOP'S. 
^Documentation  of  deviations  from  SOP's. 


Dated:  December  28,  2000.  \ 

Mai^aret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
[FR  Doc.  01-263  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1494] 

Agency  Infomurtion  Collection 
Activities;  Suimission  for  0MB 
Review;  Comment  Request;  Medical 
Devices;  Classification/ 
Reclassification;  Restricted  Devices: 
Analyts  Specific  Reagents 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  5, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17di  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
R3R  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 


collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Devices:  dassificatioii/ 
Reclassification;  Restricted  Devices; 
Specific  Reagents— 21  CFK  Part  809 
(OMB  Control  No.  0910-0361)— 
Extension 

Section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352)  establishes  certain  labeling 
requirements  for  devices  including 
reqtiirements  that  the  labeling  not  be 
false  or  misleading  in  any  particular, 
that  the  labeling  contain  the  established 
name  for  the  device,  and  that  the 
labeling  contain  adequate  directions  for 
use.  Section  520(e)  of  the  act  (21  U.S.C. 
360)(e))  provides  that  FDA  may  restrict 
the  sale,  distribution,  or  use  of  a  device, 
if  FDA  determines  that  there  cannot 
otherwise  be  reasonable  assurance  of  its 
safety  and  effectiveness.  Section  502(q) 
and  (r)  of  the  act  authorizes  FDA  to 
regulate  the  advertising  of  devices  that 
are  restricted  under  section  520(e)  of  the 
act. 

FDA  restricts  distribution  of  analyte 
specific  reagents  (ASR's)  to  laboratories 
certified  imder  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  as  qualified  to  perform  high 
complexity  testing,  to  manufacturers  of 
in  vitro  diagnostic  products,  and  to 
organizations  that  use  the  tests  for 
reasons  other  than  providing  diagnostic 
information  to  practitioners  and 
patients.  FDA  has  established  certain 
labeling  requirements  for  suppliers  of 
ASR's  and  certain  requirements 
regarding  advertising  and  promotional 
materials  for  ASR's.  FDA  believes  the 
labeling  requirements  and  restrictions 
on  advertising  and  promotion  are 
necessary  to  ensure  that  laboratories 
developing  tests  fi'om  ASR's  have 
sufficient  information  to  use  the  ASR's 
appropriately  and  to  limit  specific 
claims  by  manufacturers,  because  these 
ASR's  are  intended  to  be  used  as 
ingredients  in  a  variety  of  ways  by 
laboratories  qualified  to  do  high  . 
complexity  testing. 


The  most  likely  respondents  to  this 
information  collection  will  primarily  be 
medical  device  manufacturers  of  in  vitro 
products,  clinical  laboratories,  and  other 
manufacturers  of  ASR's. 

In  the  Federal  Register  of  September 
14,  2000  (65  FR  55633).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  One 
comment,  discussing  three  separate 
issues,  was  received. 

1.  The  comment  first  asked  that 
medical  device  manufacturers  provide 
basic  laboratory  instructions  for  use  and 
warn  against  uses  that  are  not 
appropriate  for  the  particular  ASR. 

FDA  was  not  persuaded  by  this 
comment.  The  intention  of  the  ASR  rule 
is  to  ensure  that  laboratories  using  these 
products  to  develop  in-house  or  "home 
brew"  tests  take  full  responsibility  for 
the  development  of  the  "home  brew" 
test  and  for  the  characterization  of  test 
performance  for  the  ASR  based  test. 
ASR  use  is  restricted  to  high-complexity 
laboratories  under  the  CLIA  which  have 
the  ability  to  develop  tests  based  on  ^ 
their  own  experience  or  the  medical 
literature.  The  instructions  for  use  in 
different  laboratories  using  ASR's  would 
be  expected  to  vary  with  the  experience 
of  the  laboratory  and  with  the 
information  obtained  during  test 
development  and  characterization. 

If  a  medical  device  manufactiirer 
wishes  to  provide  laboratory 
instructions  on  product  use,  this  is 
acceptable.  However,  this  is  evidence 
that  a  kit  or  system  is  being  marketed 
rather  than  used  as  an  ASR  or  building 
block  for  an  assay.  Such  a  device  would 
not  be  exempt  from  premarket  review  by 
FDA. 

2.  The  comment  further  indicated  that 
a  guidance  or  wnritten  clarification  as  to 
the  scope  of  appropriate  warnings  and 
precautions  would  be  helpful. 

FDA  does  not  believe  such  guidance 
or  written  clarification  is  necessary.  The 
regulation  in  21  CFR  809.10(e)(l)(v) 
requires  "A  statement  of  warnings  or 
precautions  for  users  as  established  in 
the  regulations  contained  in  16  CFR  part 
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1500  and  any  other  warnings 
appropriate  to  the  hazard  presented  by 
the  product."  Hazards  in  use  of 
laboratory  reagents  are  well  known  and 
the  subject  of  multiple  book  chapters 
and  a  voluntary  standard.  The 
information  required  which  includes,  as 
appropriate,  warnings  regarding 
flammability,  toxicity,  teratogenicity, 
and  carcinogenicity  are  well  known  by 
both  manufacturers  and  laboratory 
users.  Additional  information  on  these 
would  duplicate  existing  commonly 
used  information  sources  and 
conditions  of  art. 


3.  Finally,  the  comment  indicated  that 
product  support  dictates  that 
information  be  provided  to  users  on 
proper  set  up  of  instruments, 
preparation  of  samples,  and  the 
generation  of  good  quality  data. 

FDA  agrees  that  the  information  cited 
is  of  key  importance  in  test 
performance.  For  "home  brew"  tests, 
however,  the  responsibility  for 
developing  this  information  is  clearly 
assigned  to  the  laboratory,  not  to  the 
manufacturer  of  the  ASR.  The  only 
responsibility  the  ASR  manufacturer  has 
is  to  produce  product  according  to  the 


quality  system  regulations,  to  label  it 
clearly  as  a  building  block  for  use  in 
"home  brew"  assays,  and  to  restrict 
sales  to  high  complexity  laboratories. 
These  laboratories  by  law  have  the 
personnel  standards,  proficiency  testing, 
quality  control  and  quality  assurance 
requirements,  and  requirements  for 
controlled  operating  environments 
needed  in  the  development  of  quality 
"home  brew"  tests. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  ' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

809.10(e) 
809.30(d) 
Total 

300 
300 

25 
25 

7,500 
7.500 

1 

1 

7,500 

7,500 

15,000 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


The  niunber  of  affected 
establishments  was  derived  by  asking 
five  organizations  for  estimates  and 
averaging  their  responses  to  arrive  at  an 
average  number  of  establishments 
affected  by  this  rule.  These 
organizations  included  the  largest  trade 
association  representing  the  in  vitro 
diagnostic  industry,  the  larger  trade 
association  for  nonbiotechnology 
products,  two  of  the  largest 
organizations  representing  laboratory 
professionals,  and  the  in  vitro 
diagnostic  company  instrumental  in 
providing  industry  input  into  the 
implementation  of  this  rule.  Three  of 
the  five  organizations  had  access  to  data 
bases  allowing  them  to  project  estimates 
of  establishments  likely  to  manufacture 
or  supply  ASR's.  These  estimates  ranged 
from  100  to  500.  FDA  therefore  used  Uie 
average  of  300  ASR  manufacturers  and 
suppliers  subject  tathe  reporting 
requirements  from  these  estimates. 

FDA  relied  upon  the  five  trade 
organizations  in  estimating  the  nimiber 
of  ASR's  manufactured.  Again,  three  of 
the  organizations  offered  information 
from  their  data  bases.  Estimates  for  the 
niunber  of  ASR's  ranged  from  5,000  to 
10,000,  with  the  average  being  7,500. 
FDA  therefore  estimates  that 
approximately  7,500  ASR's  are  currently 
being  manufactured. 

In  order  to  ascertain  the  number  of 
ASR's  manufactured  by  each 
respondent,  FDA  used  the  average 
number  of  ASR's  manufactured  and 
divided  it  by  the  nimiber  of  ASR 
manufacturers  (7,500  +  300). 
Consequently,  the  estimate  of  the 


nmnber  of  ASR's  manufact\u«d  by  each 
respondent  is  approximately  25.  (In  the 
previously  published  final  rule  of 
November  21,  1997  (62  FR  62243),  the 
total  number  of  ASR's  were  listed  as 
"1,"  and  the  number  of  respondent 
burden  hours  associated  with  ASR's 
were  "25."  These  numbers  were 
reversed  in  error.) 

FDA  estimates  that  for  each  ASR,  it 
would  take  approximately  1  hour  to 
design  a  new  label  to  conform  with  the 
new  requirements  and  approximately  3 
hours  to  provide  management  review 
and  legal  and  marketing  sign-off. 
Therefore,  FDA  estimates  that  the  total 
niunber  of  hours  needed  to  design/ 
review  labels  is  approximately  100 
hours  per  respondent  (25  x  4).  The  total 
number  of  hours  to  design/review  labels 
by  all  establishments  is  estimated  at 
30.000  (100  X  300).  However,  these 
estimates  do  not  take  into  account 
economies  of  scale  in  designing  and 
revising  the  labeling  on  ASR's.  which 
should  reduce  the  time  expended  in 
ASR  labeling  by  75  percent. 
Consequently,  FDA  estimates  that  the 
total  number  of  reporting  hour  burden 
for  designing/review  of  labeling  is 
approximately  25  hours  per  respondent 
instead  of  100.  FDA  also  estimates  that 
the  total  reporting  hour  burden  is 
approximately  7,500  hours  instead  of 
30.000. 

FDA  estimates  for  each  ASR,  it  would 
take  approximately  1  hour  to  rewrite  the 
professional  materials  to  ascertain 
compliance  with  the  new  requirements 
and  approximately  4  hours  to  obtain 
management  review  of  rewritten 


materials  and  legal  and  marketing  sign- 
off.  FDA  therefore  estimates  that  the  . 
total  number  of  hours  to  rewrite/review 
promotional  materials  is  approximately 
125  hours  per  respondent  (25  ASR's  per 
respondent  x  5  hours  for  review).  The 
total  reporting  hours  for  all  ASR's  is 
estimated  at  37.500  (125  hours  x  300 
manufacturer/suppliers).  However,  this 
estimate  does  not  take  into  account 
economies  of  scale.  Often  the 
promotional  materiads  are  a  catalogue  of 
products.  FDA  estimates  that  entities 
spend  approximately  20  percent  of  the 
time  devoted  to  reporting  ASR's  (37.500 
hours)  ascertaining  that  the  promotional 
materials  meet  the  new  requirements. 
Consequently,  FDA  estimates  that  the 
total  number  of  reporting  hour  burden 
for  rewriting/reviewing  promotional 
materials  under  21  CFR  809.30(d)  is 
approximately  25  hours  per  respondent 
(125  X  .20).  and  estimates  that  the  total 
reporting  hour  burden  for  promotional 
materials  is  approximately  7,500  hours 
(37,500  X  .20). 

Dated:  December  28.  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[PR  Doc.  01-260  Filed  1-i-Ol;  8:45  am] 

BILUN6  CODE  4160-01-f 


1142 


Federal  Register /Vol.  66,  No.  4 /Friday.  January  5.  2001 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Oociwt^4o.OON-1511] 

Agency  Infonnatlon  Colloction 
AcUvfUes;  Submission  for  0MB 
Review;  Comment  Request;  Petition 
for  Administrative  Reconsideration  of 
Action 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  5, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OKfB,  New  Executive  Office 


Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503.  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Petition  for  Administrative        

Reconsideration  of  Action — 21  CFR 
10.33  (OMB  Control  Number  0910- 
0192)— Extension 

The  regulations  in  21  CFR  10.33, 
issued  under  section  701(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  371(a)),  set  forth  the  format 
and  procedures  by  which  an  interested 
person  may  petition  the  Commissioner 
of  Food  and  E)rugs  (the  Commissioner) 
for  reconsideration  of  an  agency  action. 
A  petition  for  reconsideration  must 
contain  a  full  statement  in  a  well- 
organized  format  of  the  factual  and  legal 


groimds  upon  which  the  petition  relies. 
The  grounds  must  demonstrate  that 
relevant  information  and  views 
contained  in  the  administrative  record 
were  not  previously  or  adequately 
considered  by  the  Commissioner.  Each 
petition  must  be  submitted  no  later  than 
30  days  after  the  decision  involved.  The 
Commissioner  may,  for  good  cause, 
permit  a  petition  to  be  filed  after  30 
days.  An  interested  person  who  wishes 
to  rely  on  information  or  views  not 
included  in  the  administrative  record 
shall  submit  them  with  a  new  petition 
to  modify  the  decision.  FDA  uses  the 
information  provided  to  determine 
whether  to  grant  the  petition  for 
reconsideration.  Respondents  to  this 
collection  of  information  are  individuals 
of  households,  State  or  local 
governments,  not-for-profit  institutions, 
and  businesses  or  other  for-profit 
institutions. 

In  the  Federal  Register  of  September 
25,  2000  (65  FR  57615),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ^ 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

10.33(b) 

12 

1 

12 

10 

120 

'  There  are  no  capital  costs  or  operating  and  maintenarKe  costs  associated  with  this  collection  of  information. 


The  burden  estimate  for  this 
collection  of  information  is  based  on 
agency  records  and  experience  over  the 
past  3  years.  Agency  personnel  handling 
the  petitions  for  administrative 
reconsideration  of  an  action  estimate 
approximately  12  requests  being 
received  by  the  agency  annually,  each 
requiring  an  average  of  10  hours 
preparation  time. 

.     Dated:  December  27.  2000. 

Margaret  M.  Dotzel, 

Associate  Commisioner  for  Policy. 

(PR  Doc.  01-261  Filed  1-4-01;  8:45  am] 

BHXMG  COOC  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1674] 

Agency  Information  Collection 
Acthritles;  Proposed  Collection; 
Specific  Requirements  on  Content  and 
Format  of  l.abeilng  for  Human 
Prescription  Drugs;  Addition  of 
"Geriatric  Uae"  Subsection  in  ttie 
Labeling;  Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  extension 


of  an  existing  collection  of  information, 
and  to  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
"Geriatric  Use"  subsection  in  the 
labeling  for  himian  prescription  drugs. 

DATES:  Submit  written  comments  or 
electronic  comments  on  the  collection 
of  information  by  Match  6,  2001. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociiment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
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Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 


requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biurden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhtmce  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Specific  Requirements  on  Content  and 
Format  of  Labeling  for  Human 
Prescription  Drugs;  Addition  of 
"Geriatric  Use"  Subsection  in  the 
Labeling  (OMB  Control  Number  0910- 
0370) — Extension 

Section  201.57(f)(10)  (21  CFR 
201.57(f)(10))  requires  that  the 
"Precautions"  section  of  prescription 
drug  labeling  must  include  a  subsection 
on  the  use  of  the  drug  in  elderly  or 
geriatric  patients  (aged  65  and  over). 
The  information  collection  burden 
imposed  by  this  regulation  consists  of 
designing,  testing,  and  submitting  the 
geriatric  use  subsection  of  the  labeling. 
The  regulation  is  necessary  to  faciUtate 
the  safe  and  effective  use  of  prescription 
drugs  in  older  populations.  "The  geriatric 
use  subsection  enables  physicians  to 
more  effectively  access  geriatric 
information  in  physician  prescription 
drug  labeling. 


Table  1. — Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Section 


201.57(0(10) — new  drug  applications 
201.57(f)(10)-^at>breviated  new  drug  applications 
Total 


No.  of 
Respondents 


83 

117 


Numlier  of 

Responses  per 

Respondent 


1.49 
3.96 


Total  Annual 
Responses 


124 
464 


Hours  per 
Response 


8 
2 


Total  Hours 


992 

928 

1.920 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


Dated:  December  28,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-264  Filed  1-4-01;  8:46  am] 

,  eiUMO  CODE  41«Mn-F 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1 534] 

Agency  Infonnatlon  Collection 
Activities;  Submission  for  OMB 
Rsvlsw;  Comment  Request;  Year  2000 
Continuation  of  ttie  National  Surveys 
of  Prescription  Drug  Information 
ProvMsd  to  Patients 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  5, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
A^irs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Year  2000  Continuation  of  the  National 
Surveys  of  Prescription  Drug 
Information  Provided  to  Patients 

FDA  implements  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  designed  to  assure  the  adequate 
labeling  of  prescription  (Rx)  drugs. 
Under  section  502(a)  of  the  act  (21 
U.S.C.  352(a)),  a  drug  product  is 
misbranded  if  its  labeling  is  false  or 


misleading  in  any  particular,  and  imder 
section  201(n)  of  the  act  (21  U.S.C. 
321(n)),  a  drug's  labeling  is  misleading 
if  its  labeling  or  advertising  fails  to 
reveal  material  facts.  FDA  also  has  the 
authority  to  collect  this  information 
under  Title  VI  of  PubHc  Law  104-180 
(Related  Agencies  and  Food  and  Drug 
Administration)  section  601  (Effective 
Medication  Guides),  which  directs  the 
development  of  "a  mechanism  to  assess 
periodically  *  *  *  the  frequency  with 
which  the  loral  and  written 
prescription]  information  is  provided  to 
consumers." 

To  assure  that  Rx  drugs  are  not 
misbranded,  FDA  has  historically 
asserted  that  adequate  labeling  requires 
certain  information  be  provided  to 
patients.  In  1982,  when  FDA  revoked  a 
planned  initiative  to  require  mandatory 
patient  package  inserts  for  all  Rx  drugs 
in  favor  of  private  sector  initiatives,  the 
agency  indicated  that  it  will 
periodically  conduct  siirveys  to  evaluate 
the  availability  of  adequate  patient 
information  on  a  nationwide  basis.  In 
addition,  FDA  has  been  responsible  for 
setting  and  tracking  Healthy  People 
2000  goals  and  now  for  Healthy  People 
2010  goals  for  the  receipt  of  medication 
information  by  patients. 
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Surveys  of  consumers  about  their 
receipt  of  Rx  drug  information  were 
carried  out  in  1982.  1984.  1992. 1994, 
1996.  and  1998.  This  notice  is  in  regard 
to  conducting  the  survey  in  2000. 

The  survey  is  conducted  by  telephone 
on  a  national  random  sample  of  adults 
who  received  a  new  prescription  for 
themselves  or  a  household  member 
within  the  past  4  weeks.  The  interview 
assesses  the  extent  to  which  oral  and 
written  information  were  received  from 
the  doctor,  the  pharmacist,  and  other 
sources.  Survey  respondents  are  also 


asked  attitudinal  questions,  and 
demographic  and  other  background 
characteristics  are  obtained.  The  survey 
enables  FDA  to  determine  the  frequency 
with  which  such  information  is 
provided  to  consumers.  Without  this 
information,  the  agency  would  be 
unable  to  assess  the  degree  to  which 
adequate  patient  information  and 
counseling  about  Rx  drugs  is  provided. 

Respondents  to  this  collection  of 
information  are  adults  (18  years  or 
older)  in  the  continental  United  States 
who  have  obtained  a  new  (nonrefill) 


prescription  at  a  pharmacy  for 
themselves  or  a  member  of  their 
household  in  the  last  4  weeks.  This 
survey  may  be  seen  online  at  http:// 
www.fda.gov/cder/ddmac/y2ktitle.htm. 

hi  the  Federal  Register  of  October  6, 
2000  (65  FR  59849).  FDA  invited 
comments  on  the  proposed  information 
collection.  No  significant  conmients 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^:  Screener 


Year                  No.  of  Respondents               ^"^r^^^l!^^       '^S^^S          Hours  per  Response 

Total  Hours 

2000                                     9.643                                               1                                9,643                                .03 
Total 

289 
289 

^Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  assooated  with  this  collection  of  Information 

Table  2.— Annual  Reporting  Burden^:  Survey 

No.  Of  Respondents                ^"^^^l^  ^        ^^S^'^S           Hours  per  Response 

Total  Hours 

2000                                    1.000                                             1                               1.000                               .32 
Total 

320 
320 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


This  total  estimate  of  609  total  annual 
burden  hours  is  based  on  the  1998 
survey  administration,  in  which  9.643 
potential  respondents  were  contacted  to 
obtain  1,000  interviews. 

Dated:  December  27,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-265  Filed  1-4-01;  8:45  am] 

BUJNQ  CODE:  4ia0-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0472] 

Agancy  Information  Collection 
AcUvMaa;  Submission  for  0MB 
Review;  Comment  Raquast;  Petition 
for  Administrative  Stay  of  Action 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  5, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  MFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Petition  for  Administrative  Stay  of 
Action— 21  CFR  10.35  (OMB  Control 
Number  0910-0194) — Reinstatement) — 
Extension 

The  regulations  in  21  CFR  10.35, 
issued  under  the  authority  of  section 


701(a)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  371(a)),  set 
forth  the  format  and  procedures  by 
which  an  interested  person  may  file  a 
petition  for  an  administrative  stay  of 
action. 

Respondents  to  this  information 
collection  are  interested  persons  who 
choose  to  file  a  petition  for  an 
administrative  stay  of  action.  Such  a 
petition  must:  (1)  Identify  the  decision 
involved;  (2)  state  the  action  requested, 
including  the  length  of  time  for  which 
a  stay  is  requested;  and  (3)  include  a 
statement  of  the  factual  and  legal 
grounds  on  which  the  interested  person 
relies  in  seeking  the  stay.  The 
information  provided  in  the  petition  is 
used  by  the  agency  to  determine 
whether  the  requested  stay  should  be 
granted. 

In  the  Federal  Register  of  September 
25,  2000  (65  FR  57614),  the  agency 
requested  comments  on  the  proposed  •_ 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.  —  Estimated  Annual  Reporting  Burden^  ' 


21  CFR  Section 


NO.  Of  Respondents     ^"fp^T^       '^^r!^^       Hours  per  Response       Total  Hour, 


per  Response 


Responses 


10.35 


13 


1 


13 


10 


130 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burden  estimate  for  this 
collection  of  information  is  based  on 
FDA's  experience  with  petitions  for 
administrative  stay  of  action  over  the 
past  3  years.  Agency  personnel 
responsible  for  processing  the  filing  of 
petitions  for  administrative  stays  of 
action  estimate  that  13  such  petitions 
are  received  by  the  agency  annually, 
with  each  requiring  approximately  10 
hours  of  preparation  time. 

Dated:  December  27,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  01-266  Filed  1-4-01;  8:45  am] 
BIUJNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Orthopaedic  and  Rehabilitation 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  conmiittee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee:  To 
provide  advice  and  recommendations  to  the 
agency  on  FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be  held 
on  January  19,  2001,  9:30  a.m.  to  5  p.m. 

Location:  Corporate  Bldg.,  conference  room 
020B,  9200  Corporate  Blvd.,  Rockville,  MD. 

Contact:  Hany  W.  Demian,  Center  for 
Devices  and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850,  301- 
594-2036,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138  (301- 
443-0572  in  the  Washington,  DC  area),  code 
12521.  Please  call  the  Information  Line  for 
up-to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss,  make 
recommendations,  and  vote  on  a  premarket 
approval  application  for  a  cervical  interbody 
fusion  system. 

Procedure:  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 


committee.  Written  submissions  may  be 
made  to  the  contact  person  by  January  12, 
2001.  Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  9:30 
a.m.  and  10  a.m.,  and  an  additional  30 
minutes  of  open  public  hearing  will  be 
scheduled  prior  to  the  end  of  committee 
deliberations.  Time  allotted  for  each 
presentation  may  be  limited.  Those  desiring 
to  make  formal  oral  presentations  should 
notify  the  contact  person  before  January  12, 
2001,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  argimients 
they  Wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  requested 
to  make  their  presentation. 

Notice  of  this  meeting  is  given  under  the 
Federal  Advisory  Conunittee  Act  (5  U.S.C. 
app.  2). 

Dated:  December  28,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-267  Filed  1-4-01;  8:45  am) 
BIUJNQ  COOe:  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date:  February  1-2,  2001. 

Time:  9  am  to  4  pm. 

Agenda:  Improving  Cancer  Care  for  All: 
Real  People — Real  Problems. 

Place:  USC/Norris  Comprehensive  Cancer 
Center,  University  of  Southern  California, 
1441  Eastlake  Avenue,  Los  Angeles,  CA 
90033. 

Contact  Person:  Maureen  O.  Wilson, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A48, 
Bethesda,  MD  20892,  301/496-1148. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  27,  2000. 
Anna  P.  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-334  Filed  1-4-01;  8:45  am] 

BtLUNG  CODE  4410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  January  4.  2001. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville,  MD  20892. 

Contact  Person:  Andrew  P  Mariani,  PhD, 
Chief,  Scientific  Review  Branch,  6120 
Executive  Blvd.  Suite  350,  Rockville.  MD 
20892.  301/496-5561. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


1146 


Federal  Register / Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  December  22,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-336  Filed  1-4-01;  8:45  am) 

aUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  tlie 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  th^  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology  and 
Infectious  Diseases  Research  Committee. 

Date:  February  7-9,  2001. 

Open:  February  7,  2001,  9  a.m.  to  10  a.m.. 

Agenda:  Reports  from  various  Institute 
staff. 

Place:  HoUday  Inn  Georgetown,  Mirage  Q, 
2101  Wisconsin  Avenue,  NW.,  Washington, 
DC  20007. 

Closed:  February  7,  2001, 10  a.m.  to 
adjournment  on  February  9,  2001. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  Mirage  n, 
2101  Wisconsin  Avenue,  NW.,  Washington, 
DC  20007. 

Contact  Person:  Gary  S.  Madonna,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NTH.  Room  2217,  6700-B 
Rockledge  Drive.  MSC  7610,  Bethesda,  MD 
20892-7610,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 


Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  22,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-335  Filed  1-4-01;  8:45  am] 
MLLMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Medicine;  Notice 
of  Meeting 

I^ursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  journals  as  potential 
titles  to  be  indexed  by  the  National 
Library  of  Medicine  and  the  discussions 
could  disclose  confidential  trade  secrets 
of  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  journals  as  potential 
titles  to  be  indexed  by  the  National 
Library  of  Medicine,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Literature  Selection 
Teclmical  Review  Committee. 

Date:  February  8-9,  2001. 

Open:  February  8,  2001, 9am  to  11am. 

Agenda:  Administrative  Reports  and 
Program  Developments. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38.  2E-09,  8600  Rockville  Pike, 
Bethesda,  MD  20894. 

Closed:  February  8,  2001, 11  am  to  5  pm. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Piace.-National  Library  of  Medicine,  Board 
Room  Bldg  38,  2B-09.  8600  Rockville  Pike. 
Bethesda,  MD  20894. 

Closed:  February  9,  2001,  8:30  am  to  2  pm. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38.  2E-09.  8600  Rockville  Pike. 
Bethesda.  MD  20894. 


Contact  Person:  Sheldon  Kotzin.  BA.  Chief. 
Bibliographic  Services  Division.  Division  of 
Library  Operations.  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bldg  38A/ 
Room  4N419,  Bethesda.  MD  20894. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  December  27.  2000. 
Anna  P.  Snoufibr, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-333  Filed  1-4-01;  8:45  am] 

BHJJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Biotechnology  Activities; 
Recombinant  DNA  Reeearch:  Action 
Under  the  Guidelines 

AGENCY:  National  Institutes  of  Health 

(NIH).  PHS,  DHHS. 

ACnON:  Notice  of  Action  Under  the  NIH 

Guidelines  for  Research  Involving 

Recombinant  DNA  Molecules  (NDi 

Guidelines). 

SUMMARY:  This  notice  amends  the  NIH 
Guidelines  to  set  forth  NIH's  policy  on 
in  utero  gene  transfer  clinical  research. 
At  the  present  time,  there  is  insufficient 
basic  and  preclinical  data  to  justify  the 
conduct  of  in  utero  gene  transfer  clinical 
research.  Before  any  in  utero  gene 
transfer  clinical  trial  could  proceed, 
significant  additional  preclinical  and 
relevant  clinical  studies  addressing 
biodistribution,  toxicity,  and  efficiency 
of  vector  transduction  would  be 
required,  as  would  further  deliberations 
of  the  ethical  issues  associated  with  this 
research.  As  new  knowledge  evolves 
from  basic,  preclinical,  and  relevant 
clinical  research  and  as  the  ethical 
issues  are  addressed,  the  NIH  would 
consider  in  utero  gene  transfer  clinical 
protocols  for  review  by  the  Recombinant 
DNA  Advisory  Committee  (RAC). 
FOR  FURTHER  INFORMATION  CONTACT: 
Background  docimientation  and 
additional  information  can  be  obtained 
from  the  Office  of  Biotechnology 
Activities  (OB A),  National  Institutes  of 
Health,  MSC  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010.  Phone  301-496- 
9838,  FAX  301-496-9839.  The  OBA 
Web  site  is  located  at  http:// 
www.nih.gov/od/oba/. 

Background  Information 

In  September  1998,  the  NIH  RAC 
discussed  two  preliminary  proposals  for 
human  in  utero  gene  transfer  and 


Federal  Register /Vol.  66,  No.  4 /Friday,  January  5,  2001 /Notices 


1147 


recommended  a  comprehensive  public 
review  of  the  scientific  and  ethical 
issues  raised  by  such  studies.  In 
response,  NIH  convened  a  national  Gene 
Therapy  Policy  Conference  on  Prenatal 
Gene  Transfer:  Scientffic,  Medical,  and 
Ethical  Issues  (January  7-8, 1999)  to 
further  explore  these  issues. 

The  findings  and  conclusions  of  the 
Conference  indicated  that,  at  present, 
there  is  insufficient  preclinical  data  to 
support  the  initiation  of  clinical  trials 
involving  in  utero  gene  transfer  clinical 
research.  A  substantial  number  of 
critical  scientific,  safety,  ethical,  legal, 
and  social  issues  must  be  addressed 
before  clinical  trials  proceed  in  this 
arena  including:  (1)  Efficiency  of  gene 
transfer  to  target  cells;  (2)  specificity  of 
delivery  to  target  cells;  (3)  level, 
duration,  and  regulation  of  gene 
expression;  (4)  appropriate  disease 
candidates;  (5)  fetal  immune  response  to 
transgene  products  and/or  vectors;  (6) 
emergence  of  fetal  immune  tolerance; 
(7)  effects  of  gene  transfer  on  pre-  and 
post-natal  development;  (8)  possibility 
of  generation  and  activation  of 
transmissible  vector  or  virus;  (9) 
possibility  of  initiating  oncogenic  or 
degenerative  processes;  (10)  limitations 
related  to  the  accuracy  of  disease 
diagnosis;  (11)  implications  of 
diagnostic  limitations  on  the  design  and 
conduct  of  clinical  trials;  (12)  elements 
of  optimal  clinical  trial  design  and 
analysis;  (13)  potential  risk  to  the  fetus 
and  acceptable  level  of  risk  to  the  fetus 
in  human  experimentation;  (14) 
potential  risk  to  the  pregnant  woman; 
(15)  detection  and  assessment  of 
inadvertent  germ-line  transmission;  (16) 
ethical  issues  specific  to  the  fetus;  (17) 
ethical  issues  specific  to  the  pregnant 
woman;  (18)  patient  recruitment/ 
enrollment  processes;  (19)  informed 
consent  issues;  (20)  societal  issues;  and 
(21)  legal  issues.  (See  http:// 
www4.od.nih.gov/oba/gtpcreport.pdf 
for  further  information.) 

In  March  1999,  RAC  discussed  the 
findings  and  conclusions  of  the 
conference  and  developed  the  following 
consensus  statement:  "The  RAC 
continues  to  explore  the  issues  raised  by 
the  potential  of  in  utero  gene  transfer 
research.  However,  at  present,  the 
members  unanimously  agree  that  it  is 
premature  to  imdertake  any  human  in 
utero  gene  transfer  experiment."  After 
providing  an  opportunity  for  public 
comments  (64  FR  43884),  the  RAC 
unanimously  recommended  that  this 
consensus  statement  be  adopted  as 
policy  and  incorporated  into  the  NIH 
Guidelines  (Appendix  M).  The  NIH  is 
implementing  this  recommendation 
through  this  notice  of  action. 


Action  Amending  the  NIH  Guidelines 

Appendix  M.  Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Research  Participants  (Points  to 
Consider) 

Appendix  M  is  amended  by  adding 
the  following  paragraph  after  the  third 
paragraph: 

"The  RAC  continues  to  explore  the 
issues  raised  by  the  potential  of  in  utero 
gene  transfer  clinical  research.  However, 
the  RAC  concludes  that,  at  present,  it  is 
premattire  to  undertake  any  in  utero 
gene  transfer  clinical  trial.  Significant 
additional  preclinical  and  clinical 
studies  addressing  vector  transduction 
efficacy,  biodistribution,  and  toxicity 
are  required  before  a  human  in  utero 
gene  transfer  protocol  can  proceed.  In 
addition,  a  more  thorough 
understanding  of  the  development  of 
hiunan  organ  systems,  such  as  the 
immune  and  nervous  systems,  is  needed 
to  better  define  the  potential  efficacy 
and  risks  of  human  in  utero  gene 
transfer.  Prerequisites  for  considering 
any  specific  human  in  utero  gene 
transfer  procedure  include  an 
understanding  of  the  pathophysiology  of 
the  candidate  disease  and  a 
demonstrable  advantage  to  the  in  utero 
approach.  Once  the  above  criteria  are 
met,  the  RAC  would  be  willing  to 
consider  well  rationalized  himian  in 
utero  gene  transfer  clinical  trials." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Annoimcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally,  NIH 
lists  in  its  announcements  the  number 
and  title  of  affected  individual  programs 
for  the  guidance  of  the  public.  Because 
the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal 
research  program  in  which  recombinant 
DNA  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective 
or  in  the  public  interest  to  attempt  to  list 
these  programs.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 


Dated:  December  28,  2000. 
Ruth  L.  Kirschstein, 

Acting  Director,  National  Institutes  of  Health. 
(FR  Doc.  01-337  Filed  1-4-01;  8:45  am) 
aUJNQ  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  fiinctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Pilot  Testing  of 
Outcome  Measures  in  Programs 
Providing  Services  to  Persons  Who  are 
Homeless  and  Have  Serious  Mental 
Illnesses — New — SAMHSA's  Center  for 
Mental  Health  Services  (CMHS) 
provides  funds  to  states  and  territories 
to  provide  services  to  individuals  who 
are  homeless  and  have  serious  mental 
illnesses.  These  services  enable  persons 
who  are  homeless  and  have  serious 
mental  illnesses  to  be  placed  in 
appropriate  housing  situations  and 
linked  to  mental  health  services.  To 
comply  with  requests  for  client  outcome 
data.  State  and  local  providers  have 
sought  measures  which  could  help  them 
more  effectively  monitor  and  manage 
their  programs  as  well  as  demonstrate 
program  effectiveness. 

Interest  in  performance  measurement 
and  evaluation  of  policies,  programs 
and  individual  services  has  increased 
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dramatically  with  the  passage  of  the 
Goveniment  Performance  and  Results 
Act  (GPRA)  in  1993.  GPRA  focuses  new 
attention  on  the  quality  of  outcome 
measures  used  to  collect  information 
about  publicly  funded  programs. 
Programs  that  provide  services  to 
persons  who  are  homeless  and  have 
serious  mental  illnesses  are  focing 
greater  need  to  document  their 
effectiveness.  These  outcome  data  will 
ultimately  be  used  in  responding  to 
Congressional  and  HHS  oversight, 
GPRA  requirements,  and  the  requests  of 
other  govenmiental  levels,  managed 
care  companies,  and  private  funding 
sources. 

The  project  will  test  the 
appropriateness  and  feasibility  of 
selected  indicators  to  measure  the 
outcome  of  services  to  persons  who  are 
homeless  and  have  serious  mental 
illnesses.  Outcome  measures  to  be 
evaluated  include  housing  status, 


sobriety  or  drug-free  status,  mental 
health  treatment  status,  enrollment  in 
an  educational  program,  and 
employment. 

In  aodition,  the  project  will  evaluate 
process  measures  pertaining  to 
outreach,  service  delivery  and  linkage 
stages  of  intervention.  These  process 
indicators  include  the  type  of  contact 
(i.e.,  referrals,  walk-ins,  fixed  outreach, 
and  mobile  outreach);  whether  the 
person  contacted  agreed  to  services, 
reasons  for  any  non-enrollment,  and 
referral  to,  and  provision  of,  specific 
services. 

The  project  will  test  these  outcome 
and  process  measures  in  a  total  of 
approximately  six  provider  agencies  in 
each  of  five  participating  States.  The 
findings  of  the  pilot  test  will  serve  as 
the  basis  for  recommendations  for  a 
voluntary  national  implementation  of 
data  collection  in  similar  programs, 
nationwide.  It  will  also  test  the 


feasibility  of  compiling  such  data  in  a 
central  data  collection  point. 

Local  providers  will  report 
information  on  services  provided  to 
individuals  served.  Providers  will  report 
aggregate  information  from  their  records 
for  all  new  clients  during  a  one-month 
period.  Information  will  be  reported  on 
the  initial  client  contact,  on  services 
clients  receive  over  the  next  six  months 
and  on  client  outcomes  at  the  end  of  six 
months.  In  addition,  half  of  the  provider 
agencies  will  report  client  foUowup 
information  at  a  period  60  days  after  the 
conclusion  of  the  six-month  period.  It  is 
anticipated  that  this  information  will  be 
collated  from  existing  provider  records. 
Data  will  be  submitted  to  the  central 
data  point  in  aggregate  form,  not  by 
individual  client.  Projected  response 
burden  for  the  project  is  sunmiarized  in 
the  table  below. 


Initial  and  six-nxxith  aggregate  report 
Foflow-up  aggregate  report  

Total 


Estimated 

numtier  of 

respondents 


30 
15 


» 


Estiniated 
numt>er  of 
responses 

per 
respondent 


Average 

burden 

hours  per 

response 


10 

10 


Estirnated 

total  annual 

burden 

hours 

requested 


300 

150 


450 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  29,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  01-309  Filed  1-4-01;  8:45  am] 

MLLMG  CODE  41S2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  i.aboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Ahuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 


Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  bom 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  Usting  thereafter. 

This  Notice  is  also  available  on  the 
internet  at  the  following  website:  http:/ 
/www. health.org/workplace 
FOR  ^RTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

Special  Note:  Please  use  the  above 
address  for  all  surface  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address: 
Division  of  Workplace  Programs,  5515 


Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
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meet  the  minimimi  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis,  WI  53227,  414-328-7840/800- 
877-7016  (Formerly:  Bayshore  Clinical 
Laboratory) 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101,  Memphis,  TN 
38118,  901-794-5770/888-290-1150 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville.  TN  37210,  615-255-2400 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103, 
800-541-4931  /  334-263-5745 

Alliance  Laboratory  Services,  3200  Burnet 
Ave.,  Cincinnati,  OH  45229,  513-585-9000 
(Formerly:  Jewish  Hospital  of  Cincinnati, 
Utc.) 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  20151,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412.  702-733-7866/ 
800-433-2750 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299.  501-202-2783  (Formeriy: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Clinical  Laboratory  Partners,  LLC,  129  East 
Cedar  St..  Newington,  CT  06111,  860-696- 
8115  (Formerly:  Hartford  Hospital 
Toxicology  Laboratory) 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802.  800-876-3652/ 
417-269-3093  (Formerly:  Cox  Medical 
Centers] 

Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes,  IL,  Building  38-H, 
P.  O.  Box.88-6819,  Great  Lakes,  IL  60088- 
6819,  847-688-2045/847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL  33913, 
941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31602,  912-244- 
4468 

DrugProof ,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC.  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower.  Seattle, 
WA  98104,  206-386-2672  /  800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan.  Inc..  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974.  215-674-9310 

Dynacare  Kasper  Medical  Laboratories  *. 
14940-123  Ave.,  Edmonton.  Alberta, 
Canada  T5V  1B4.  780-451-3702/800-661- 
9876 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,662-236-2609 

Express  Analytical  Labs,  1301  18th  Ave  NW, 
Suite  110.  Austin,  MN  55912.  507-437- 
7322 

Gamma-Dynacare  Medical  Laboratories  *.  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519-679- 
1630 


General  Medical  Laboratories,  36  South 
Brooks  St..  Madison,  WI  53715,  608-267- 
6267 

Integrated  Regional  Laboratories,  5361  NW 
33rd  Avenue,  Fort  Lauderdale,  FL  33309, 
954-777-0018,  800-522-0232  (Formeriy: 
Cedars  Medical  Center,  Department  of 
Pathology) 

Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504-361- 
8989/800-433-3823  (Formerly:  Laboratory 
Specialists.  Inc.) 

LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 
KS  66219,  913-888-3927/800-728-4064 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
7207  N.  Gessner  Road,  Houston,  TX  77040. 
713-856-8288/800-800-2387 

Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800-833- 
3984,  (Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem, 
Laboratories,  Inc.,  A  Subsidiary  of  Roche 
Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A  Member 
of  the  Roche  Group) 

Laboratory  Corporation  of  America  Holdings. 
4022  Willow  Lake  Blvd.,  Memphis.  TN 
38118,  866-827-8042/800-233-6339 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869.  908-526- 
2400/800-437-4986  (Formerly:  Roche 
Biomedical  Laboratories.  Inc.) 

Marshfield  Laboratories.  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave., 
Marshfield.  WI  54449,  715-389-3734/800- 
331-3734 

MAXXAM  Analytics  Inc.*.  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  L4Z  IPI, 
905-890-2555  (Formeriy:  NOVAMANN 
(Ontario)  Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology.  3000 
Ariington  Ave.,  Toledo.  OH  43699.  419- 
383-5213 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D.  St.  Paul.  MN  55112,  651-636-7466/ 
800-832-3244 

MetroLab-Legacy  Laboratory  Services.  1225 
NE  2nd  Ave.,  Portland,  OR  97232,  503- 
413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive.  Minneapolis,  Minnesota  55417, 
612-725-2088 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield.  CA  93304. 
661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of  NWT 
Inc..  1141  E.  3900  South.  SaU  Lake  City, 
UT  84124,  801-293-2300/800-322-3361 
(Formerly:  NWT  Drug  Testing,  North  West 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc..  1705 
Center  Street,  Deer  Park,  TX  77536,  713- 
920-2559  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory) 


Oregon  Medical  Laboratories.  P.O.  Box  972. 
722  East  11th  Ave..  Eugene.  OR  97440- 
0972. 541-687-2134 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave..  Woodland  Hills,  CA  91367,  818-598- 
3110/800-328-6942  (Formeriy:  Centinela 
Hospital  Airport  Toxicology  Laboratory 

Pathology  Associates  Medical  Laboratories, 
11604  E.  Indiana  Ave.,  Spokane,  WA 
99206,  509-926-2400/800-541-7891 

PharmChem  Laboratories.  Inc.,  1505-A 
O'Brien  Dr..  Menlo  Park,  CA  94025,  650- 
328-6200/800-446-5177 

PharmChem  Laboratories,  Inc.,  Texas 
Division.  7606  Pebble  Dr.,  Fort  Worth.  TX 
76118,  817-215-8800  (Formeriy:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overiand  Park,  KS  66210,  913- 
339-0372/800-821-3627 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 
San  Diego.  CA  92111.  858-279-2600  / 
800-882-7272 

Quest  Diagnostics  Incorporated.  3175 
Presidential  Dr.,  Atlanta,  GA  30340,  770- 
452-1590  (Formeriy:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  Ml  48326, 
248-373-9120  /  800-444-0106  (Formerly: 
HealthCare/Preferred  Laboratories. 
HealthCare/MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  8000 

Sovereign  Row,  Dallas,  TX  75247  214-638- 
1301  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  bving,  TX  75063,  972-916-3376/ 
800-526-0947  (Formeriy:  Damon  Clinical 
Laboratories,  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  801  East 
Dixie  Ave.,  Suite  105A,  Leesburg,  FL 
34748,  352-787-9006x4343  (Formeriy: 
SmithKline  Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristown,  PA  19403,  610-631-4600/ 
800-877-7484  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwy..  Schaumburg,  IL  60173,  800-669- 
6995/847-885-2010  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd..  San  Diego.  CA  92108- 
4406.  619-686-3200/800-446-4728 
(Formerly:  Nichols  Institute.  Nichols 
Institute  Substance  Abuse  Testing  (NISAT). 
CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated.  One 
Malcolm  Ave..  Teterboro.  NJ  07608.  201- 
393-5590  (Formeriy:  MetPath,  Inc.. 
CORNING  MetPath" Clinical  Laboratories. 
CORNING  Clinical  Laboratory) 

Quest  Diagnostics  Incorporated.  7600  Tyrone 
Ave.,  Van  Nuys,  CA  91405.  818-989-2520/ 
800-877-2520  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories) 
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San  Diego  Reference  Laboratory.  6122  Nancy 

Ridge  Dr..  San  Diego,  CA  92121. 800-677- 

7995/85»-677-7970 
Scientific  Testing  Laboratories.  Inc..  463 

Southlake  Blvd..  Richmond.  VA  23236, 

804-378-9130 
Scott  &  White  Drug  Testing  Laboratory,  600 

S.  25th  St..  Temple.  TX  76504,  254-771- 

8379/800-749-3788 
S.E.D.  Medical  Laboratories.  5601  Office 

Blvd..  Albuquerque,  NM  87109.  505-727- 

6300/800-999-5227 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Lafiayette  Blvd..  South  Bend.  IN  46601. 

219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Rd..  Tempe,  AZ  85283.  6O2-438-8507/ 

800-279-0027 
Sparrow  Health  System.  Toxicology  Testing 

Center.  St.  Lawrence  Campus  1210  W. 

Saginaw.  Lansing,  MI  48915  517-377-0520 

(Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
SL  Anthony  Hospital  Toxicology  Laboratory, 

1000  N.  Lee  St.,  Oklahoma  City,  OK  73101. 

405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory. 

University  of  Missouri  Hospital  &  Clinics, 

2703  Clark  Lane,  Suite  B,  Lower  Level. 

Columbia,  MO  65202.  573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave.,  Miami.  FL  33166,  305-593- 

2260, 
UNILAB  18408  Oxnard  St..  Tarzana.  CA 

91356,  818-996-7300/800-339-4299 

(Formerly:  MetWest-BPL  Toxicology 

Laboratory) 
Universal  Toxicology  Laboratories.  LLC  9930 

W.  Highway  80.  Midland.  TX  79706.  915- 

561-6851/888-953-8851 

The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12. 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  ceriification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  Federal 
Register,  9  )une  1994.  Pages  29908-29931). 
Afler  receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certified  laboratories  and 


participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Sennces  Administration. 
[FR  Doc.  01-64  Filed  1-4-01;  8:45  am] 

HLLMO  CODE  416a-2l>-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service,  DOI. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.). 

Permit  No.  TE-036120 

Applicant:  Michael  Stephen  Powers, 

San  Diego.  California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjimction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-03606S 

Applicant:  Korey  iClutz,  Chula  Vista, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-027736 

Applicant:  David  Erik  LaCoste,  Ramona, 

California 

The  permittee  requests  a  permit 
amendment  to  take  (survey  by  pursuit) 
the  Quino  checkerspot  butterfly 
[Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 
surveys  throughout  its  range  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-036034 

Applicant:  Tierra  Data  Systems, 

Escondido,  California 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  of  Arctostaphylos  glandulosa 
ssp.  cmssifolia  (Del  Mar  manzanita). 


Chorizanthe  orcuttiana  (Orcutt's 
spineflower),  and  Fremontodendron 
mexicanum  (Mexican  flannelbush)  in 
conjunction  with  collecting  voucher 
specimens  throughout  each  species' 
range  for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-a07078  ' 

Applicant:  Point  Reyes  Bird 

Observatory,  Stinson  Beach, 

California 

The  permittee  requests  an  amendment 
to  extend  the  geographic  area  and  take 
(harass,  capture  and  band)  the  California 
least  tern  (Sterna  antilluarum  browni)  in 
conjunction  with  monitoring  throughout 
the  Oakland-San  Francisco  Bay  area  in 
California  for  the  purpose  of  enhancing 
its  survival. 

This  application  for  the  California 
least  tern  was  published  in  the  Federal 
Register  on  June  20.  2000.  for  Alameda 
Cotmty,  California. 

Permit  No.  TE-035879 

Applicant:  Wildlands,  Inc.,  Citrus 

Heights,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  surveys  and 
identification  of  conservation  areas, 
throughout  each  species'  range  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-021544 

Applicant:  Salavatore  Zimmitti,  San 

Diego,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branchinecta  consenratio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  sitrveys  and 
identification  of  conservation  areas, 
throughout  each  species'  range  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-03S514 

Applicant:  Kevin  J.  Roe.  University  of 
Alabama,  Tuscaloosa,  Alabama 
The  applicant  requests  a  permit  to 

take  (collect  and  sacrifice)  the  California 
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freshwater  shrimp  [Syncaris  pacifica)  in 
conjimction  with  genetics  research 
throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-036138 

Applicant:  Wendy  Hooper,  Ahwahnee, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  sturvey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species'  range  in  California  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-768251 

Applicant:  Biosearch  Wildlife  Surveys, 

Santa  Cruz,  California 

The  permittee  requests  an  amendment 
to  take  (capture  and  handle;  collect 
tissue  samples)  the  California  tiger 
salamander  [Ambystoma  califomiense) 
in  conjimction  with  presence  or  absence 
surveys  and  genetic  research  in  Santa 
Barbara  County,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-797234 

Applicant:  LSA  Associates,  Inc.,  Point 
Richmond,  California 
The  permittee  requests  an  amendment 
to  take  (capture  and  handle;  collect 
tissue  samples)  the  California  tiger 
salamander  (Aimbystoma  califomiense) 
in  conjunction  with  presence  or  absence 
surveys  and  genetic  research  in  Santa 
Barbara  County,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-836521 

Applicant:  Dan  Holland,  Fallbrook, 
California 
The  permittee  requests  an  amendment 
to  take  (capture)  the  San  Francisco 
garter  snake  (Thamnophis  sirtalis 
tetrataenia)  in  conjunction  with  surveys 
through  out  the  species'  range  in 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-025582 

Applicant:  URS,  San  Diego,  California 

The  applicant  requests  a  permit  to: 
take  (harass  by  survey)  California 
clapper  rail  (Ballus  longirostris 
obsoletus),  light-footed  clapper  rail 
[Rallus  longirostris  levipes),  and  Yuma 
clapper  rail  (Rallus  longirostris 
yumanensis):  take  (harass  by  survey  and 
monitor  nests)  the  coastal  California 


gnatcatcher  [Polioptila  califomica 
califomica)  and  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus); 
take  (capture,  handle,  and  release)  the 
San  Francisco  garter  snake 
[Thamnophis  sirtalis  tetrataenia), 
riparian  bmsh  rabbit  (Sylvilagus 
bachmani  riparius),  blunt-nosed  leopard 
lizard  (Gambelia  silus),  southwestern 
arroyo  toad  (Bufo  microscaphus 
calif omicus),  Fresno  kangaroo  rat 
(Dipodomys  nitratoides  exilis),  giant 
kangaroo  rat  (Dipodomys  ingens), 
Tipton  kangaroo  rat  (Dipodomys 
nitratoides  nitratoides),  Pacific  pocket 
mouse  (Pergnathus  longimembris 
pacificus),  Stephens'  kangaroo  rat 
(Dipodomys  Stephens!),  San  Bernardino 
merriam's  kangaroo  rat  [Dipodomys 
merriami  parvus),  salt  marsh  harvest 
mouse  (Reithrodontomys  raviventris), 
Mohave  tui  chub  [Gila  bicolor 
mohavensis),  Owens  tui  chub  [Gila 
bicolor  snyderi).  Lost  river  sucker 
(Deltistes  luxatus),  razorback  sucker 
(Xyraunchen  texanus),  desert  pupfish 
[Cyprinodon  radiosus),  unarmored 
threespine  stickleback  (Gasterosteus 
aculeatus  williamsoni),  desert  slender 
salamander  (Batrachoseps  aridus),  and 
tidewter  goby  [Eucyclogobius 
newberryi);  take  (capture  and  handle; 
collect  tissue  samples)  the  California 
tiger  salamander  (Ambystoma 
califomiense);  take  (survey  by  pursuit) 
the  Quino  checkerspot  butterfly 
(Euphydryas  editha  quino).  El  Segimdo 
blue  butterfly  (Euphilotes  battoides 
allyni),  and  Delhi  sand's  flower-loving 
fly  [Rhaphiomidas  terminatus 
abdominalis);  take  (harass  by  survey, 
collect,  and  sacrifice)  the  Conservancy 
fairy  shrimp  [Branchinecta  consenratio), 
longhom  fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  California 
freshwater  shrimp  [Syncaris  pacifica), 
San  Diego  fairy  shrimp  (Brachinecta 
sandiegonensis).  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species'  range  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  TE-036890 

Applicant:  Virginia  Moran,  Julian, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-03655D 

Applicant:  Nina  Jimerson,  Aliso  Viejo, 
California 


The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-036922 

Applicant:  Rebecca  Loomis,  San  Diego, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-787376 

Applicant:  Peter  Bloom,  Santa  Ana. 
California 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  locate  and 
monitor  nests,  capture,  mark,  band,  and 
release)  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus) 
in  conjunction  with  surveys  and 
scientific  research  throughout  its 
species  range  in  California  for  the 
purpose  of  enhancing  its  survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  Febmary  5,  2001. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief- 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
NE.  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 

TOR  FURTHER  INFORMATION  CONTACT: 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  December  28,  2000. 
Daniel  H.  Diggs, 

Regional  Director,  Region  1,  Portland,  Oregon. 
[FR  Doc.  01-310  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM091-9941-eK-HE931] 

Extansion  of  Approved  Infonnation 
Cdlaction,  0MB  Approval  Number 
1004-0180 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from  owners 
and  operators  of  helium-bearing  natural 
gas  wells  and  transmission  lines 
pertaining  to  natural  gas  analyses.  BLM 
uses  this  information  to  evaluate  the 
helium  resources  of  the  United  States 
(BLM  Form  3100-12). 
DATES:  You  must  submit  your  conunents 
to  BLM  at  the  appropriate  address  below 
on  or  before  March  6,  2001.  BLM  will 
not  necessarily  consider  any  comments 
received  after  the  above  date. 
AOODESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  NW,  Room  401LS.  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WCXHomment@blm.gov.  Please  include 
"ATTN:  1004-0180"  and  youi  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  NW.  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Brent  Gage  on  (806)  324- 
2659  (Commercial  or  FTS).  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-80O- 
877-6330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Mr.  Gage. 
SUPPt.EMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  BLM  Form  3100-12  to 
solicit  comments  on  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501  et  seq. 

The  Gas  Well  Data-Survey  of  Helium- 
Bearing  Natiiral  Gas,  BLM  Form  3100- 
12,  provides  for  the  gas  sampling  and 
analysis  program  used  to  locate  helium 
occurrences  in  natural  gases.  BLM 
carries  out  this  program  under  74  Stat. 
920,  Public  Law  104-273,  Helium 
Privatization  Act  of  1996.  The 
knowledge  of  helimn  occiurences  is  pari 
of  the  Government's  conservation 
program.  BLM  uses  this  information  to 
evaluate  the  extent  of  any  heliimi 
resources  existing  in  the  nat\iral  gas. 

Without  this  information,  BLM  would 
not  possess  knowledge  of  the  nature, 
location,  and  extent  of  domestic  helium 
resources.  The  location  and 
development  of  helium  reserves  and 
helium  conservation  and  production  are 
necessary  to  assure  a  supply  of  helitmi 
is  available  to  the  Federal  Government. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  we  estimate  the  public  reporting 
biuden  for  the  information  collected  to 
average  15  minutes  per  response.  The 
respondents  include  owners  and 
operators  of  heliiim-bearing  natiu^  gas 
wells  and  transmission  lines.  The 
frequency  of  response  is  annual.  The 
estimated  number  of  responses  per  year 
is  200.  The  estimated  total  annual 
burden  is  50  hours.  BLM  specifically 
requests  your  comments  on  its  estimate 
of  the  amount  of  time  that  it  takes  to 
prepare  a  response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  conunents  will 
also  become  a  matter  of  public  record. 

Dated:  January  2,  2001. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

(FR  Doc.  01-373  Filed  l-*-01;  8:45  am] 

BUJNQCOOE  4310-«4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-SJF(M>1-0001  EIS] 

Notice  of  Availability  of  Draft 
Envlronn>ental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement  oil  and 
gas  development  on  the  southern  Ute 
Indian  reservation. 

SUMMARY:  Pursuant  to  40  CFR  1500- 
1508,  The  Bureau  of  Land  Management, 
in  cooperation  with  the  Bureau  of 
Indian  Affairs  and  the  Southern  Ute 
Indian  Tribe,  has  prepared  a 
comprehensive  Draft  Environmental 
Impact  Statement  to  give  Tribal  leaders 
and  agency  decision-makers  more 
comprehensive  environmental  impact 
infonnation  on  which  to  base  oil  and 
gas  leasing  and  development  decisions. 
The  dociunent  was  prepared  by  a  third 
party  contractor  chosen  by  BLM  and  its 
cooperators  and  funded  by  the  agencies, 
the  Southern  Ute  Tribe,  and  oil  and  gas 
lessees. 

DATES:  Written  comments  will  be 
accepted  on  the  Draft  Environmental 
Impact  Statement  for  a  period  until,  on, 
or  before  March  6,  2001. 
ADDRESSES:  Please  address  questions, 
comments,  or  request  for  copies  of  the 
DEIS  to  the  Bureau  of  Land 
Management,  San  Juan  Field  Office, 
Attn:  Donald  Englishman,  15  Burnett 
Court,  Durango.  CO  81310. 
FOR  FURTHER  INFORMATMN  CONTACT: 
Donald  Englishman  at  the  above  address 
or  phone:  970-385-1346. 
SUPPtfMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  DEIS 
may  be  obtained  frtim  the  Bureau  of 
Land  Management,  15  Burnett  Court,   - 
Durango,  CO  81301. 

Dated:  December  20,*2000. 
Calvin  N.  Joyner, 

San  juan  Field  Office  Manager,  Colorado, 
Bureau  of  Land  Management,  USDI. 
(FR  Doc.  01-9  Filed  1-04-01;  8:45  amj 

BILLMQ  CODE  4310->>B-«> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-060-1 220DiyM)0] 

Notice  Of  Availability 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  annoimces  the 
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availability  of  a  Final  Off-Highway 
Vehicle  (OHV)  Environmental  Impact 
Statement  (EIS)  and  Proposed  Plan 
Amendment.  The  Final  EIS  describes 
the  analysis  completed  on  proposed 
management  changes  in  off-highway 
vehicle  area  designations  on  public 
lands  administered  by  the  Bureau  of 
Land  Management  and  Forest  Service, 
Northern  Region,  in  Montana,  North 
Dakota,  and  portions  of  South  Dakota. 
The  BLM  and  Forest  Service  are  joint 
lead  agencies  responsible  for 
preparation  of  the  final  EIS.  The 
purpose  and  need  are  to  address  the 
impacts  of  OHV  travel  on  open  areas 
that  are  currently  available  to  motorized 
wheeled  cross-country  travel.  The 
prefened  alternative  would  restrict 
motorized  wheeled  cross-country  travel 
yearlong  on  approximately  6  million 
acres  of  public  land  administered  by  the 
BLM  and  10  million  acres  of  National 
Forest  System  lands.  These  lands  would 
be  designated  limited  or  restricted 
yearlong  for  motorized  wheeled  cross- 
country travel. 

DATES:  The  proposed  plan  amendment 
is  subject  to  a  BLM  30-day  protest 
period  commencing  with  the  date  of 
publication  of  the  Environmental 
Protection  Agency's  notice  of 
availability  in  the  Federal  Register. 
ADDRESSES:  Written  protests  must  be 
sent  to:  Director,  Biu«au  of  Land 
Management,  Attention:  Ms  Brenda 
Williams,  Protests  Coordinator,  WO- 
210/LS-1075,  Department  of  the 
Interior,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Majerus,  406-538-1924. 
SUPPLEMENTARY  INFORMATION:  The  Final 
EIS  and  Proposed  Plan  Amendment 
discloses  the  potential  environmental 
consequences  of  managing  motorized 
wheeled  cross-coimtry  travel  on  public 
lands  administered  by  the  BLM  and 
Forest  Service,  Northern  Region,  in 
Montana,  North  Dakota,  and  portions  of 
South  Dakota  (excluding  the  Black  Hills 
National  Forest,  Buffalo  Gap  Grasslands 
and  the  Fort  Piene  Grasslands).  A  Draft 
OHV  EIS  and  Plan  Amendment  was 
released  for  a  90-day  public  comment 
period  in  November  1999.  Over  1,500 
peopled  attended  35  open  houses  that 
were  held  around  Montana,  North 
Dakota  and  South  Dakota  and  2,300 
conmient  letters  were  received  on  the 
Draft  OHV  EIS  and  Plan  Amendment. 

Six  alternatives,  including  a  No 
Action  Alternative,  were  analyzed  in  the 
Final  OHV  EIS  and  Proposed  Plan 
Amendment.  The  No  Action  Alternative 
would  maintain  current  management 
and  areas  currently  open  seasonally  or 
yearlong  to  motorized  wheeled  cross- 
country travel  would  remain  open. 


Alternatives  1,  2  and  5  would  restrict 
motorized  wheeled  cross-country  travel 
yearlong  and  the  alternatives  vary  by 
exceptions  allowed  for  cross-country 
travel.  Alternative  3  would  restrict 
motorized  wheeled  cross-country  travel 
yearlong  in  North  Dakota,  most  of 
Montana,  and  portions  of  South  Dakota. 
Alternative  4  would  limit  motorized 
wheeled  cross-country  travel  seasonally 
from  September  1  to  December  1  and 
February  16  to  June  14.  Alternative  5  is 
the  preferred  alternative. 

Alternative  5,  the  preferred 
alternative,  was  developed  in  response 
to  comments  on  the  Draft  OHV  EIS  and 
Plan  Amendment  bom  the  public  and 
other  agencies.  It  restricts  motorized 
wheeled  cross-country  travel  yearlong 
throughout  the  analysis  area  to  protect 
riparian  areas,  wetlands,  crucial  wildlife 
habitat,  threatened  or  endemgered 
species,  soils  and  vegetation,  aquatic 
resources,  and  to  reduce  user  conflicts. 
Through  subsequent  site-specific 
planning,  the  BLM  would  designate 
roads  and  trails  for  motorized  use.  The 
foUovtring  BLM  resource  management 
plans  (Big  Dry,  Powder  River,  Billings, 
Headwaters,  West  HiLine,  Judith- Valley- 
Phillips,  North  Dakota,  and  South 
Dakota)  and  the  Dillon  management 
framework  plan  would  be  amended  to 
designate  approximately  6  million  acres 
limited  yearlong  for  motorized  wheeled 
cross-country  travel  imder  43  CFR  8342. 

The  BLM's  resource  management 
planning  process  includes  an 
opportunity  for  administrative  review 
via  a  plan  protest  to  the  BLM's  Director 
(43  CFR  1610.5-2).  Any  person  who 
participated  in  the  planning  process  and 
has  an  interest  which  is  or  may  be 
adversely  affected  by  the  approval  of  an 
amendment  to  a  resource  management 
plan  may  protest  such  approval.  Careful 
adherence  to  the  following  guidelines 
will  assist  in  preparing  a  protest  that 
will  assure  the  greatest  consideration  to 
your  point  of  view.  Only  those  persons 
or  organizations  who  participated  in  the 
planning  process  may  protest.  A 
protesting  party  may  raise  only  those 
issues  which  were  commented  on 
during  the  planning  process.  New  issues 
may  be  raised  at  any  time  but  should  be 
directed  to  the  appropriate  BLM  field 
office  for  consideration  in  plan 
implementation,  as  potential  plan 
amendments,  or  as  otherwise 
appropriate.  The  protest  period  extends 
for  30  days.  There  is  no  provision  for 
any  extension  of  time.  To  be  considered 
timely,  your  protest  must  be  postmarked 
no  later  than  the  last  day  of  the  protest 
period.  Also,  although  not  a 
requirement,  we  suggest  that  you  send 
your  protest  by  certified  mail,  return 
receipt  requested.  In  order  to  be 


considered  complete,  your  protest  must 
contain,  at  a  minimum,  the  following 
information: 

(1)  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest. 

(2)  A  statement  of  the  issue  or  issues 
being  protested. 

(3)  A  statement  of  the  part  or  parts  of 
the  amendment  being  protested.  To  the 
extent  possible,  this  should  be  done  by 
reference  to  specific  pages,  paragraphs, 
sections,  tables,  maps,  etc.  included  in 
the  proposed  amendment. ' 

(4)  A  copy  of  all  dociiments 
addressing  the  issue  or  issues  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
discussion  date  of  the  i$sue(s)  for  the 
record. 

(5)  A  concise  statement  explaining 
why  the  proposed  decision  is  believed 
to  be  incorrect.  This  is  a  critical  part'bf 
your  protest.  Take  care  to  document  all 
relevant  facts.  As  much  as  possible, 
reference  or  cite  the  planning 
documents,  environmental  analysis 
documents,  available  planning  records 
(i.e.,  meeting  minutes  or  summaries, 
correspondence,  etc.).  A  protest  which 
merely  expresses  disagreement  with  the 
proposed  decision,  without  any  data 
will  not  provide  us  with  the  benefit  of 
your  information  and  insight.  In  this 
case,  the  Director's  review  will  be  based 
on  the  existing  analysis  and  supporting 
data. 

At  the  end  of  the  30-day  protest 
period,  the  BLM  may  issue  a  Record  of 
Decision,  approving  implementation  of 
any  portions  of  the  proposed  plan 
amendment  not  imder  protest.  Approval 
will  be  withheld  on  any  portion  of  the 
plan  under  protest  until  the  protest  has 
been  resolved. 

(Authority:  Sec.  202,  Pub.  L.  94-579.  90  Stat. 
2747  (43  U.S.C.  1712)) 

Dated:  December  27,  2000. 
Mat  Millenbach, 
State  Director. 
[FR  Doc.  01-105  Filed  1-4-01;  8:45  am) 

BILUNO  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1310-01;  NMNM  0557388] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  0557388  for 
lands  in  Rio  Aniba  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
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royalties  accruing  from  April  1,  2000  the 
date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Regigter  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  April  1 ,  2000,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  dted  above. 

For  further  information  contact: 
Gloria  S.  Baca.  BLM,  New  Mexico  State 
Office.  (505)  438-7566. 

Dated:  December  18.  2000. 
GktruS.  B«:a. 
Land  Law  Examiner. 
(FR  Doc.  01-289  Filed  1-4-01;  8:45  am] 
I  COOK  411*-r»-M 


DEPARTMENT  OF  THE  INTERIOR 
DivwNJ  of  Land  MwMgMiwnt 

[AZA  28900] 

PuMe  Land  Ortlar  No.  72S1: 
wnnarvwBi  Of  mnonM  i  ocvm  ssyMm 
Lands  for  stale  Highway  87  RoadoMa 
Zona;  Arizona;  Correction 

Correctioii 

In  notice  document  97-8627  on  page 
16179  in  the  issue  of  Friday,  April  4. 
1997,  make  the  following  correction: 

On  page  16179,  in  the  first  column,  in 
the  24th  line  from  the  top,  "Sec.  9, 
SEV4SWV4  and  SWy4SEV4;"  should  read 

W'/^"SEV4SWV4SEV4SEV4SWV4.  and  lot 
6;" 

Dated:  December  19.  2000. 
Ebon  F.  Alvarez, 

Acting  Deputy  State  Director.  Resources 

Division. 

[FR  Doc.  01-290  Filed  1-4-01:  8:45  am) 

HLUNQ  COOC  M10-11-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C  A-360-1 230-PA-1 220] 

Supplementary  Rules 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Establishment  of  open  hoius  for 
Reading  Island  Recreation  Site.  Swasey 
Drive-Area  of  Critical  Environmental 
Concern  (ACEC)  and  adjoining  areas. 
The  affected  public  land  includes  all 
BLM  managed  lands  within: 

Mount  Diablo  Meridian 

T.  29N.,  R.  3W  Sec.  3. 10 
T.  31N.,  R.  5W  Sec.  6,  7 
T.  31N.,  R.  6W  Sec.  12 

summary:  The  BLM  is  prohibiting 
persons  from  driving,  parking,  or 
leaving  motorized  vehicles  within  the 
Reading  Island  Recreation  Day  Use 
Area.  Swasey  Drive  ACEC  and  adjoining 
areas  from  1  hour  after  sunset  to  1  hour 
before  sunrise.  The  use  of  these  areas  by 
motorized  vehicles  during  the 
prohibited  hours  must  have  written 
authorization  from  a  BLM  authorized 
officer. 

SUPPLEMBITAflY  MFOmUTION:  Reading 
Island  Recreation  Day  Use  Area.  Swasey 
Drive  ACEC  and  adjoining  areas  are 
recreation  sites  within  Shasta  County, 
California  that  are  adjacent  to 
residential  areas.  Although  most  public 
use  at  the  site  is  lawful  and  orderly, 
night  time  vandalism,  littering,  shooting 
and  drug  use  has  been  a  problem.  The 
night  time  activity  deters  lawful  public 
use,  damages  natural  and  cultural 
resources,  and  creates  a  public 
nuisance.  The  BLM  can  reduce  this  type 
of  unlawful  activity  and  enhance  the 
setting  for  valid  recreation  use  by 
requiring  a  permit  for  night  time 
motorized  use.  Reading  Island 
Recreation  Day  Use  Area.  Swasey  Drive 
ACEC  and  adjoining  areas  are  open  to 
the  general  public  and  motorized 
vehicles  from  1  hour  before  sunrise 
until  1  hour  after  sunset.  After  those 
hours,  visitors  to  the  site  must  obtain 
wnitten  authorization  frtim  a  BLM 
authorized  officer  to  use  motorized 
vehicles  in  the  two  areas  mentioned. 
Written  authorization  will  be  in  the 
form  of  a  Special  Recreation  Use  permit 
or  equivalent  instrument  as  determined 
by  the  BLM  authorized  officer.  Law 
enforcement  personnel  and  other  public 
servants  specifically  authorized  by  the 
BLM  are  exempt  frt>m  this  closure.  This 
closure  shall  remain  in  effect  until 
further  notice. 

The  authority  for  these  closures  and 
rule  making  is  43  CFR  8364.1.  Any 


person  who  fails  to  comply  with  closure 
or  restriction  orders  is  subject  to  arrest 
and  fines  of  up  to  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 
Unauthorized  vehicles  left  at  the 
Reading  Island  Recreation  Site  or  the 
Swasey  Drive  ACEC  and  adjoining  areas 
described  while  closed  will  be  subject  to 
towing  at  the  owners  expense. 
DATES:  This  supplementary  rule  will 
take  effect  January  30th,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Schultz,  Field  Manager, 
Redding  Field  Office.  Bureau  of  Land 
Management.  355  Hemsted  Drive. 
Redding.  CA  96002  (530)  224-2100.  For 
a  period  of  45  days  frtim  the  date  of 
publication  of  this  notice,  interested 
parties  may  submit  written  comments  or 
objections  to  the  Field  Manager, 
Redding  Field  Office  at  the  above 
address. 

Dated:  December  20.  2000. 
Charles  Sdiultz, 
Field  Manager. 
[FR  Doc.  01-44  Filed  1-4-01;  8:45  am] 

■LLMO  COOC  4S1»-«»-Q 


DEPARTMENT  OF  THE  INTERIOR 
Riaaaii  of  LmhI  MMiaaamanl 

[OR-958-1430-ET:  HAG  01-0032;  0ft- 
23735] 

Propoaad  Extension  of  WillHkawai  and 
Opportunity  for  Public  Masting; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  extend 
Public  Land  Order  (PLO)  5980  for  a  20 
year  period.  This  order  withdrew  public 
land  from  surface  entry  and  mining,  to 
protect  the  McDermitt  Administrative 
Site  and  McDermitt  Airport  Protective 
Zone.  The  land  has  been  and  will 
remain  open  to  mineral  leasing.  This 
notice  also  gives  an  opportunity  to 
comment  on  the  proposed  action  and  to 
request  a  public  meeting. 
EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
April  5,  2001. 

ADDRESSES:  Confments  and  meetings 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland,  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office.  503-952-6189. 
SUPPLEMENTARY  INFORMATKM:  On 
December  10, 1999,  the  Bureau  of  Land 
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Management,  Vale  District,  requested 
that  PLO  5980  be  extended  for  an 
additional  20  year  period.  This 
withdrawal  was  made  to  protect  the 
McDermitt  Administrative  Site  and 
McDermtt  Airport  Protective  Zone,  and 
will  expire  on  September  1,  2001. 

The  withdrawau  comprises 
approximately  541.18  acres  of  public 
land  in  Malheur  County.  The  land  is 
located  in  Sections  12  and  13,  T.  41  S.. 
R.  42  E.,  and  Sections  7  and  18,  T.  41 
S.,  R.  43  E.,  Willamette  Principal 
Meridian  and  is  described  in  PLO  5980. 
A  complete  description  can  be  provided 
by  the  Oregon  State  Office  at  the  address 
shown  above. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  extension  may 
present  their  views  in  writing  to  the 
OregonX Washington  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  extension.  Any  interested 
persons  who  desire  a  public  meeting 
regarding  the  proposed  extension 
should  submit  a  written  request  to  the 
QregonX Washington  State  Director  of  the 
Bureau  of  Land  Management  within  90 
days  frt>m  the  date  of  publication  of  this 
notice.  If  the  authorized  officer 
determines  that  a  public  meeting  will  be 
held,  a  notice  of  time  and  place  will  be 

i)ublished  in  the  Federal  Register  at 
east  30  days  prior  to  the  scheduled  date 
of  the  meeting. 

The  extension  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310.4. 

Robert  D.  DeViney,  )r.. 

Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  01-388  Filed  1-4-01;  8:45  am) 
BNJJNO  COOC  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-443] 

In  ttte  Matter  of  Certain  Flooring 
Products;  Notice  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  4,  2000  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Alloc,  bic.  of 


v 


Racine  Wisconsin,  Berry  Finance  N.V. 
of  Oostrozebeke,  Belgium,  and  Valinge 
Aluminum,  AB  of  Viken,  Sweden.  A 
supplement  to  the  Complaint  was  filed 
on  December  22,  2000.  The  complaint, 
as  supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  flooring 
products  by  reason  of  infringement  of 
claims  1-3,  5,  6,  8-12, 14,  15,  17-36. 
38-40  and  41  of  U.S.  Letters  Patent 
5,860.267  and  claims  1-14  of  U.S. 
Letters  Patent  6.023.907.  The  complaint 
further  alleges  that  an  industry  in  the 
United  States  exists  and/or  is  in  the 
process  of  being  established  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112.  Washington.  DC  20436.  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Coughlan.  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Conunission. 
telephone  202-205-2221.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
internet  server  (http://www.usitc.gpv). 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure.  19  CFR  210.10 
(2000). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  December  27,  2000,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 


importation  of  certain  flooring  products 
by  reason  of  infringement  of  claims  1- 
3.  5.  6,  8-12.  14.  15, 17-36.  38-40  or  41 
of  U.S.  Letters  Patent  5,860,267  or 
claims  1-13  or  14  of  U.S.  Letters  Patent 
6,023,907,  and  whether  an  industry  in 
the  United  States  exists  or  is  in  the 
process  of  being  established  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are: 

Alloc,  Inc.,  3441  South  Memorial  Drive. 

Racine,  Wisconsin  53403 
Berry  Financial  N.V., 

Ingelmunstersteenweg  164,  B-8780, 

Oostrozebeke,  Belgium 
Valinge  Aluminium  AB,  Kyrkogranden 

1.  S-26040,  Viken,  Sweden 

(b)  The  respondents  are  the  following 
companies  idleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Unilin  Decor  N.V.,  Ooigemstraat  3,  B- 

8710,  Wielsbeke,  Belgium 
BHK  of  America,  Inc.,  11  Bond  Street, 

Central  Valley,  NY  10917 
Pergo,  Inc.,  3128  Highwoods  Boulevard, 

Raleigh,  NC  27604 
Meister-Leisten  Schulte  GmbH,  Meiste, 

Zum  Walde  16,  D-59602  Ruthen, 

Germany 
Akzenta  Paneele  +  Profile  GmbH, 

Werner- Von-Siemens  Str.,  56759 

Kaisersesch,  Germany 
Tarkett,  Inc.,  1139  Lehigh  Avenue, 

Whitehall.  Pennsylvania  18052 
Roy  sol,  86,  rue  du  fauborg  Saint-Martin, 

F  89600  Saint  Florentin,  France 

(c)  James  B.  Coughlan.  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401-L,  Washington, 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in . 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Conunission's  Rules,  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 
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Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Conunission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
aUeged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  December  29,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-338  Filed  1-4-01;  8:45  am] 

8NJJNG  COOe  702IHI2-P 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  20,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  (202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA.  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202)  395-7316),  on  or  before 
February  5,  2001. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Worker  Profiling  and 
Reemployment  Services  Activity  and 
Worker  Profiling  and  Reemployment 
Services  Outcomes. 

OMB  Number:  1205-0353. 

Affected  Public:  State,  Local  or  Tribal 
government. 

Frequency:  Quarterly. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  1 5 
minutes  each  for  the  ETA  9048  and  ETA 
9049. 

Total  Burden  Hours:  106. 

Total  annualized  capital/startup 
costs:  $0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  State  Employment 
Security  Agencies  must  provide  a  means 
of  identifying  claimants  who  are  likely 
to  exhaust  benefits  and  refer  such 
individuals  to  re-employment  services 
to  the  extent  that  such  services  are 
available. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-324  Filed  1-4-01:  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  28,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 


supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation  for 
BLS,  ETA.  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  (202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA.  MSHA.  OSHA.  PWBA.  or  , 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316).  on  or  before 
Februarys,  2001. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Work  Application/Job  Order 
Recordkeeping. 

0^a  Number  :1205-OO01. 

Affected  Public:  State,  Local,  or  Tribal 
govt. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent:  8 
hours. 

Total  Burden  Hours:  416  hours. 

Tota7  annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  work  application  is 
used  in  State  public  employment 
service  local  offices  for  individuals 
seeking  assistance  in  finding 
employment  or  employability 
development  services.  The  job  order  is 
used  in  State  public  employment 
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service  agencies  to  obtain  information 
on  employer  job  vacancies. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-325  Filed  1-4-01;  8:45  am] 

BHJJNG  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  18,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  on  or  before 
February  5,  2001. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submittion  of 
responses. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Application  for  Farm  Labor 
Contractor  or  Farm  Labor  Contractor 
Employee  Certificates  of  Registration. 

OMB  Number:  1215-0037. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
and  Farms. 

Frequency:  On  occasion;  Annually; 
and  Biennially. 

Number  of  Respondents:  9,200. 

Number  of  Annual  Responses:  9,200. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  4,600. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Aimual  Costs  (operating/ 
maintaining  sytstems  or  purchasing 
services):  $2,153. 

Description:  The  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  provides  that  no  individual  may 
perform  farm  labor  contracting  activities 
without  a  certificate  of  registration. 
Form  WH-530  is  the  application  form 
that  provides  the  Department  of  Labor 
with  the  information  necessary  to  issue 
certificates  specifying  the  farm  labor 
contracting  activities  authorized. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-326  Filed  1-4-01;  8:45  am] 

BILLING  COOE  4S1&-27-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 


as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  on 
expiration  dates  and  are  effective  from 
thefr  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
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Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociunent 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None. 

Volume  n 
None. 

Volume  m 

None. 
Volume  IV 

None. 
Volume  V  \ 

None. 
Volume  VI 

None. 
Volume  Vn 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Act."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 


determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  28th  day  of 
E)ecember  2000. 
Terry  Sullivan, 

Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  01-223  Filed  1-4-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50^440] 

RrstEnergy  Nuclear  Operating 
Company,  Perry  Nuclear  Power  Plant, 
UnK  1 ;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  has 
granted  the  request  of  the  FirstEnergy 
Nuclear  Operating  Company  (the 
licensee)  to  withdraw  its  June  5,  2000, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-58 
for  the  Perry  Nuclear  Power  Plant,  Unit 
1 ,  located  in  Lake  County,  Ohio. 

The  proposed  amendment  would 
have  changed  the  Perry  Nuclear  Power 
Plant,  Unit  1,  as  described  in  the 
Updated  Safety  Analysis  Report.  The 
proposed  modification  would  have 
installed  a  time  delay  to  the  main 
ttirbine  and  feedwater  pump  turbine  trip 
signal  associated  with  a  reactor  core 
isolation  cooling  (RCIC)  system 
automatic  initiation. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  9,  2000 
(65  FR  48747).  However,  by  letter  dated 
December  14,  2000,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  5,  2000,  and  the 
licensee's  letter  dated  December  14, 
2000,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Dociunent  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  2gth  day 
of  December.  2000. 


For  the  Nuclear  Regulatory  Commission. 
Douglas  V.  Pickett, 

Senior  Project  Manager,  Section  2,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  01-359  Filed  1-4-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-454,  STN  50-<«55,  STN 
50~«56  and  STN  50-457] 

Commonwaaltti  Ediaon  Company, 
Byron  Station,  Unite  1  and  2, 
Braidwood  Station,  Unite  1  and  2; 
Environmental  Aaaeaament  and 
Rnding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regtilatory 
Conunission  (NRC)  is  considering 
issuance  of  amendments  to  Facility 
Operating  License  Nos.  NPF-37,  NPF- 
66,  NPF-72  and  NPF-77;  issued  to 
Commonwealth  Edison  Company 
(ComEd  or  licensee),  for  operation  of 
Byron  Station,  Units  1  and  2  (Byron), 
located  in  Ogle  Coimty,  Illinois,  and 
Braidwood  Station,  Units  1  and  2 
(Braidwood),  located  in  Will  Coimty, 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  woidd  allow 
ComEd  to  increase  the  maximiun  reactor 
core  power  level  from  3411  megawatts 
thermal  (MWt)  to  3586.6  MWt,  which  is 
an  increase  of  5  percent  of  rated  core 
thermal  power  for  each  unit  at  Byron 
Station,  Units  1  and  2,  and  for  each  unit 
at  Braidwood  Station,  Units  1  and  2. 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  July  5,  2000,  as 
supplemented  on  November  27,  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  permitSvan 
increase  in  the  licensed  core  thermal 
power  from  3411  MWt  to  3586.6  MWt 
and  for  each  of  the  four  imits  and 
provides  the  flexibility  to  increase  the 
potential  electrical  output  of  Byron 
Station,  Units  1  and  2,  and  Braidwood 
Station,  Units  1  and  2. 

Environmental  Impacts  of  the  Proposed 
Action 

ComEd  has  submitted  an 
environmental  evaluation  supporting 
the  proposed  power  uprate  and 
provided  a  sununary  of  its  conclusions 
concerning  both  the  radiological  and 
non-radiological  environmental  impacts 
of  the  proposed  action. 
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Radiological  Environmental 
Assessment:  Radwaste  Systems 

The  reactor  coolant  contains  activated 
corrosion  products,  which  are  the  result 
of  metallic  materials  entering  the  water 
and  being  activated  in  the  reactor 
region.  Under  power  uprate  conditions, 
the  feedwater  flow  increases  with  power 
and  the  activation  rate  in  the  reactor 
region  increases  with  power.  The  net 
result  may  be  an  increase  in  the 
activated  corrosion  product  production. 
However,  the  evaluation  has  shown  that 
the  power  uprate  will  not  cause  a 
significant  change  in  the  types  or  a 
significant  increase  in  the  amounts  of 
any  radiological  effluent  that  may  be 
released  offsite. 

Non-condensible  radioactive  gas  ftota 
the  main  condenser,  along  with  air  in- 
leakage,  normally  contains  activation 
gases  (principally  N-16,  0-19  and  N- 
13)  and  fission  product  radioactive 
noble  gases.  This  is  the  major  soiuce  of 
radioactive  gas  (greater  than  all  other 
sources  combined).  These  non- 
condensible  gases,  along  with  non- 
radioactive air,  are  continuously 
removed  bom  the  main  condensers 
which  discharge  into  the  offjgas  system. 
The  changes  in  gaseous  effluents  are 
small  and  are  well  within  the 
imcertainty  of  the  calculation  of  the 
original  limits  following 
implementation  of  the  power  uprate. 

ComEd  has  concluded  that  there  will 
be  no  significant  change  in  the  level  of 
controls  or  methodology  used  for  the 
processing  of  radioactive  effluents;  or 
handling  of  solid  radioactive  waste  at 
Byron  and  Braidwood  will  not  be 
impacted  by  operation  at  uprated  power 
conditions,  and  the  slight  increase  in 
effluents  discharged  would  continue  to 
meet  the  requirements  of  part  20  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  and  10  CFR  part  50,  appendix 
I.  Therefore,  the  power  uprate  will  not 
appreciably  affect  the  ability  to  process 
liquid  or  gaseous  radioactive  effluents 
and  there  are  no  significant 
environmental  efi^ects  frtjiq  radiological 
releases. 

Dose  Consideration 

ComEd  evaluated  the  potential  effects 
of  power  uprate  conditions  on  the 
radiation  sources  within  the  plant  and 
the  radiation  levels  during  normal  and 
post-accident  conditions.  The  original 
calculations  for  determining  the  normal 
operational  doses  and  radiation 
shielding  requirements  were  very 
conservative  and  had  additional  margin 
assumed  in  the  calculations.  It  was 
determined  that  these  margins  are 
sufficient  to  accommodate  any  increases 
attributed  to  the  five  percent  increase  in 


rated  thermal  power.  The  power  uprate 
has  no  significant  effect  on  plant  normal 
operation  radiation  zones  and  shielding 
requirements.  In  addition,  the  normal 
operation  component  of  the  total 
integrated  dose  used  for  radiological 
equipment  qualification  (EQ)  is  not 
affected  by  the  power  uprate. 

The  power  uprate  does  not  involve 
significant  increases  in  the  offsite  doses 
to  the  public  from  noble  gases,  airborne 
particulates,  iodine,  tritiiun,  or  liquid 
effluents.  An  upper  bound  analysis  for 
the  potential  impact  of  the  power  uprate 
indicates  that  the  increase  in 
radiological  releases  and  resultant  dose 
impact  is  bounded  by  the  percentage 
increase  in  the  reactor  core  power. 
Therefore,  the  normal  offsite  doses  are 
not  significantly  affected  by  operation  at 
the  uprated  power  level  and  remain 
below  the  limits  of  10  CFR  part  20  and 
10  CFR  part  50,  appendix  I. 

The  uprate  program  included  a 
reanalysis  or  evaluation  of  all  other 
aspects  of  large-break  loss-of-coolant 
accident  (LBLOCA),  small-break  loss-of- 
coolant  accidents  (SBLOCA),  non-LOCA 
accidents,  and  Nuclear  Steam  Supply 
System  (NSSS)  and  balance-of-plant 
(BOP)  structiues,  systems,  and 
components.  Major  NSSS  components 
(e.g.,  reactor  pressure  vessel, 
pressurizer,  reactor  coolant  pumps,  and 
steam  generators);  BOP  components 
[e.g.,  turbine,  generator,  and  condensate 
and  feedwater  pumps);  and  major 
systems  and  sub-systems  [e.g.,  safety 
injection,  auxiliary  feedwater,  residual 
heat  removal,  electrical  distribution, 
emergency  diesel  generators, 
containment  cooling,  and  the  tUtimate 
heat  sink)  have  been  assessed  with 
respect  to  the  boimding  conditions 
expected  for  operation  at  the  uprated 
power  level.  Control  systems  [e.g.,  rod 
control,  pressiuizer  pressure  and  level, 
tiutiine  overspeed,  steam  generator 
level,  and  steam  dump)  have  been 
evaluated  for  operation  at  uprated 
power  conditions.  Reactor  trip  and 
Engineered  Safety  Feature  (ESF) 
actuation  setpoints  have  been  assessed 
and  no  needed  changes  were  identified 
as  a  result  of  uprated  power  operations. 
The  results  of  all  of  the  above  analyses 
and  evaluations  have  yielded  acceptable 
results  and  demonstrate  that  all  design 
basis  acceptance  criteria  will  continue 
to  be  met  diuing  uprated  power 
operations. 

For  post-accident  conditions,  the 
existing  post-accident  dose  rate  maps 
are  adequate  for  power  uprate 
conditions,  and  variances  bom  existing 
calculated  values  are  insignificant.  The 
resulting  radiation  levels  were 
determined  to  be  within  current 
regulatory  limits,  and  there  would  be  no 


effect  on  the  plant  equipment,  access  to 
vital  areas,  or  habitability  of  the  control 
room  envelope  and  the  Technical 
Support  Center.  The  licensee  has 
determined  that  access  to  areas 
requiring  post-accident  occupancy  will 
not  be  significantly  affected  by  the 
power  uprate. 

The  calculated  whole  body  and 
thyroid  doses  at  the  exclusion  area 
boundary  that  might  result  &t>m  a 
postulated  design  basis  LOCA  were 
evaluated.  All  offsite  doses  evaluated  at 
uprated  power  conditions  remain  below 
established  regulatory  limits.  Therefore, 
the  results  of  the  radiological  analyses 
remain  below  the  10  CFR  part  100 
guidelines  and  all  radiological  safety 
margins  are  maintained. 

Non-Radiological  Environmental 
Assessment 

The  licensee  reviewed  the  non- 
radiological  environmental  impacts  of 
the  power  uprate  based  on  information 
submitted  in  the  Environmental  Report, 
Operating  License  Stage,  the  NRC  Final 
Environmental  Statement  (FES),  and  the 
requirements  of  the  Environmental 
Protection  Plan.  Based  on  this  review, 
the  licensee  concluded  that  the 
proposed  power  uprate  has  no 
significant  effect  on  the  non-radiological 
elements  of  concern  and  the  plant  will 
be  operated  in  an  environmentally 
acceptable  manner  as  established  by  the 
FES.  In  addition,  the  licensee  states  that 
existing  Federal,  State,  and  local 
regulatory  permits  presently  in  effect 
accommodate  the  power  uprate  without 
modification. 

Byron  Station  Effluent  Analysis  and 
Evaluation 

The  Circulating  Water  (CW)  System  at 
Byron  Station  is  a  closed  loop  cooling 
system  designed  to  dissipate  waste  heat 
from  the  turbine  cycle  to  the  atmosphere 
using  natural  draft  cooling  towers;  one 
tower  for  each  unit.  Tower  blowdown  is 
accomplished  by  diverting  flow  from 
the  circulating  water  system 
downstream  of  the  CW  pumps  and 
upstream  of  the  condenser  and  tower 
and  discharging  it  to  the  Rock  River. 

The  increase  in  heat  associated  with 
the  power  uprate  will  primarily  affect 
the  CW  system  and  will  be 
approximately  5  percent  higher  than  the 
heat  at  the  present  power  level.  This 
will  result  in  a  1  °F  CW  temperatiwe 
increase.  The  current  CW  temperatiu« 
rise  is  approximately  22  °F  at  100 
percent  power.  Although  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permit  does  not  specify  a 
maximum  cooling  tower  blowdown 
temperattue,  it  controls  temperature  at 
the  edge  of  the  mixing  zone  in  the  river. 
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It  has  been  determined  that  under  a 
worst-case  scenario,  the  tower 
blowdown  temperature  would  be 
approximately  120  °F  and  has  set  this 
value  as  the  administrative  limit. 
Assxmung  a  nominal  summer  river 
supply  temperature  of  70  °F  -  90  °F  and 
a  cooling  tower  blowdown  temperature 
of  96  °F,  the  proposed  power  uprate  will 
not  impact  the  120  °F  administrative 
limit. 

Bmidwood  Station  Effluent  Analysis 
and  Evaluation 

The  CW  system  at  Braidwood  Station 
is  a  closed  loop  cooling  system  similar 
to  that  at  the  Byron  Station,  except  that 
waste  heat  is  rejected  from  the  tiirbine 
cycle  to  a  cooling  lake.  Three  CW 
pumps  per  imit  pump  cooling  water 
bom  the  lake  to  the  main  condenser. 
Discharge  bom  the  condenser  is 
returned  to  the  lake,  where  it  is 
separated  from  the  intake  supply  by  a 
dike.  The  heat  duty  increase  associated 
with  power  uprate  is  mainly  associated 
with  the  CW  System  and  will  be 
approximately  5  percent  higher  than  at 
the  present  power  level.  This  will  result 
in  a  1  °F  increase  to  the  CW  temperature 
rise,  which  is  now  approximately  21.8 
°F  at  100  percent  power.  The  increase 
will  nominally  increase  the  lake 
temperature  as  the  lake  temperature  is 
primarily  influenced  by  climatic 
conditions. 

Byron  and  Braidwood  operate  in 
compliance  with  a  NPDES  Permit, 
which  requires  all  effluents  to  be  closely 
monitored  to  assure  compliance  with 
the  permit  levels.  There  is  no  significant 
change  in  the  types  or  a  significant 
increase  in  the  amounts  of  non- 
radiological  effluents  that  may  be 
released  offsite  due  to  the  power  uprate 
of  each  of  the  units  at  Byron  Station, 
Units  1  and  2,  and  Braidwood  Station, 
Units  1  and  2. 

Noise  Evaluation 

The  noise  effects  due  to  operation  of 
Byron  Station  and  Braidwood  Station  at 
uprated  power  conditions  were 
reviewed.  No  increase  in  noise  from  the 
turbine  or  reactor  building  will  resvdt 
due  to  uprated  power  operations.  In 
addition,  the  turbine  and  the  reactor 
building  supply  and  exhaust  fans  will 
continue  to  operate  at  current  speeds, 
and  the  associated  noise  levels  will  also 
be  unaffected  by  uprated  power 
operations.  In  summary,  the  overall 
noise  levels  at  Byron  Station  and 
Braidwood  Station  will  not  increase  due 
to  the  power  uprate. 

The  non-radiological  environmental 
impacts  related  to  the  proposed  power 
uprate  at  Byron  Station  and  Braidwood 
Station  have  been  reviewed  and  there 


are  no  adverse  impacts  or  significant 
changes  required  to  the  current  NPDES 
Permits  or  other  plant  administrative 
limits.  No  changes  to  land  use  would 
result  and  the  proposed  action  does  not 
involve  any  historic  sites.  Therefore,  no 
new  or  different  types  of  non- 
radiological  environmental  impacts  are 
expected. 

Summary 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action.  Accordingly,  the 
NRC  concludes  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts,  but  would 
reduce  the  operational  flexibility  that 
would  be  afforded  by  the  proposed 
change.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Byron  Station,  Units  1 
and  2,  and  in  the  Final  Environmental 
Statement  for  Braidwood  Station,  Units 
1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  18,  2000,  the  staff 
consulted  with  the  Illinois  State  official, 
Frank  Niziolek  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 


proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  5,  2000,  as  supplemented  on 
November  27,  2000.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  fitim 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
www.nrc.gov  (the  Electronic  Reading 
Room). 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  J.  Mendiola, 
Chief  Section  2,  Project  Directorate  HI,       , 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  01-360  Filed  1-4-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

NRC  Coordination  Meeting  With 
Standards  Development  Organizations 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  NRC  vtrill  host  a 
coordination  meeting  with  key 
standards  development  organizations 
(SDOs)  and  other  stakeholders.  These    * 
meetings  have  been  held  approximately 
semi-annually  as  part  of  the  NRC's 
commitment  to  utilize  consensus 
standards  to  increase  the  Involvement  of 
licensees  and  others  in  the  NRC's 
regulatory  development  process.  This  is 
consistent  with  the  provisions  of  Public 
Law  (Pub.  L.)  104-113,  the  National 
Technology  and  Transfer  Act  of  1995, 
and  Office  of  Management  and  Budget 
(OMB)  Circular  A-119,  "Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Standards 
and  Conformity  Assessment."  The 
primary  purpose  of  these  meetings  is  to 
foster  better  communication  between 
SEXDs'  and  NRC  regarding  standards 
development  and  their  use.  This  notice 
provides  the  date  and  agenda  for  the 
next  meeting. 

DATES:  January  17,  2001 — The  meeting 
will  begin  at  1:00  p.m.  and  will  last 
approximately  four  hours.  Attendees 
should  enter  the  One  White  Flint  North 
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lobby  by  12:45  p.m.  to  complete  the 
reouired  badging  process. 

Location:  U.S.  Nuclear  Regulatory 
Commission  Headquarters,  One  White 
Flint  North,  11555  Rockville  Pike,  Room 
0-4-B4,  Rockville,  Maryland  20852- 
2738. 

Contact:  Wallace  E.  Norris,  USNRC, 
Telephone:  (301)  415-6796;  Fax:  (301) 
415-5074;  Internet:  wen@nrc.gov. 

Attendance:  This  meeting  is  open  to 
the  general  public.  All  individuals 
planning  to  attend,  including  SDO 
representatives,  are  requested  to 
preregister  with  Mr.  Norris  by  telephone 
or  e-mail  and  provide  their  name, 
affiliation,  phone  number,  and  e-mail 
address. 

Program:  The  purpose  of  the  meeting 
is  to  foster  better  communication 
between  SDOs  and  NRC  regarding 
standards  development  and  use.  By 
holding  periodic  coordination  meetings, 
the  SDOs  will  be  able  to  describe  their 
on-going  and  planned  activities,  and  the 
NRC  will  be  able  to  discuss  activities 
and  issues  related  to  specific  standards 
that  are  being  developed  or  revised  to 
meet  its  regulatory  needs.  The  meeting 
will  be  coordinated  by  the  NRC 
Standards  Executive. 

Among  the  topics  to  be  discussed  are: 
NRC  standards  needs 
Status  of  on-going  SDO  efforts 
ANS  presentation  regarding  the  possible 
development  of  three  standards: 

Risk-based  fire 

Component  reliability 

Non-reactor  facility  PRA 
Verifying  accuracy  or  SDO  and  NRC 

rosters 

Dated  in  Rockville,  Maryland  this  29th  day 
of  December.  2000. 

For  the  Nuclear  Regulatory  Commission, 
Michael  E.  Mayfield, 
NRC  Standards  Executive. 
(FR  Doc.  01-358  Filed  1-4-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension:  Rule  12g3-2,  OMB  Control  No. 
3235-0119,  SEC  File  No.  270-104;  Rule 
7a-15  thru  7a-37.  OMB  Control  No.  3235- 
0132,  SEC  File  No.  270-115;  Rule  13e-l, 
OMB  Control  No.  3235-0305,  SEC  File  No. 
270-255 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 


(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  12g3-2  (OMB  3235-0119;  SEC 
File  No.  270-104)  provides  an 
exemption  from  Section  12(g)  of  the 
Securities  Exchange  Act  of  1934  (Act) 
for  foreign  private  issuers.  Rule  12g3-2 
is  designated  to  provide  investors  in 
foreign  securities  with  information 
about  such  securities  and  the  foreign 
issuer.  It  affects  approximately  1 ,  800 
foreign  issuer  respondents  at  an 
estimated  one  burden  hour  per  response 
for  a  total  annual  burden  of  1 ,800  hours. 
All  information  required  by  Rule  12g3- 
2  is  available  to  the  public.  All 
information  provided  imder  Rule  12g3- 
2  is  mandatory. 

Rules  7a-15  through  7a-37  (OMB 
3235-0132;  SEC  File  No.  270-115)  sets 
forth  the  general  requirements  relating 
to  applications,  statements  and  reports 
that  must  be  filed  under  the  Trust 
Indenture  Act  of  1939  by  issuers  and 
trustees  qualifying  indenttires  for 
offerings  of  debt  securities.  Rules  7a-15 
through  7a-37  are  disclosure  guidelines 
and  do  not  directly  result  in  any 
collection  of  information.  The 
respondents  are  persons  and  entities 
subject  to  Trust  Indenture  Act 
requirements.  No  information  collection 
burdens  are  imposed  directly  by  these 
rules  so  they  are  assigned  oiily  one 
burden  hoiu-  for  admLiistrative 
convGnicDCG. 

Rule  13e-l  (OMB  3235-0305;  SEC 
File  No.  270-255)  makes  it  unlawful  for 
an  issuer  who  has  received  notice  that 
it  is  subject  of  a  tender  offer  made  under 
14(d)(1)  of  the  Act  and  that  has 
commenced  imder  Rule  14d-2  to 
purchase  any  of  its  equity  securities 
during  the  tender  offer  unless  it  first 
files  a  statement  with  the  Commission 
containing  information  require  by  the 
Rule.  This  rule  is  in  keeping  with  the 
Commission's  statutory  responsibility  to 
prescribe  rules  and  regulations  that  are 
necessary  for  the  protection  of  investors. 
Public  companies  are  the  respondents. 
An  estimated  20  respondents  file  Rule 
13e-l  submissions  aimually  at  an 
estimated  13  hours  per  response  for  a 
total  annual  burden  of  260  hours.  All 
information  provided  is  made  available 
to  the  public. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  it  displays  a  currently  valid 
control  nimiber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 


the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  December  27,  2000. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  01-313  Filed  1-4-00;  8:45  am] 
BHJJNG  COOE  •010-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27332] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

December  29,  2000. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application  for  a 
complete  statement  of  the  proposed 
transaction  summarized  below.  The 
application  and  any  amendments  are 
available  for  public  inspection  through 
the  Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application  should  submit  their  views 
in  writing  by  January  23,  2001,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  E)C  20549- 
0609,  and  serve  a  copy  on  the  relevant 
applicants  at  the  address  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  facts 
or  law  that  are  disputed.  A  person  who 
so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  January  23,  2001.  the 
application  as  filed  or  as  amended  may 
be  granted. 

AES  Corporation,  Dennis  W.  Bakke  and 
Roger  W.  Sant  (70-9779) 

The  AES  Corporation  ("AES"),  an 
electric  public-utility  holding  company 
exempt  from  registration  under  section 
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3(a)(5)  of  the  Act.^  Dennis  W.  Bakke  and 
Roger  W.  Sant,  all  at  1001  North  19th 
Street.  Arlington,  VA  22209,  have  filed 
an  application  ("Application")  under 
sections  9(a)(2)  and  3(a)(5)  of  the  Act. 

AES  requests  approval  of  its  proposal 
acquisition  of  all  of  the  equity  securities 
of  EPALCO  Enterprises,  Inc., 
("IPALCO"),  an  electric  and  gas  public- 
utility  holding  company  exempt  from 
registration  under  section  3(a)(1)  by  rule 
2.  AES  also  requests  an  order  under 
section  3(a)(5)  exempting  it  from  all 
provisions  of  the  Act  other  than  section 
9(a)(2)  following  its  acquisition  of 
IPALCO. 

Dennis  W.  Bakke  and  Roger  W.  Sant, 
are,  respectively,  AES's  President  and 
Chief  Executive  Officer,  and  the 
Chairman  of  its  Board  of  Directors.  Each 
owns  more  than  5%  of  AES's  common 
stock.  They  request  approval  of  their 
indirect  acquisition  of  interests  in 
IPALCO. 

AES,  incorporated  in  Delaware,  is  a 
United  States-based  multinational 
electric  power  generation  and  energy 
distribution  company  with  operations  in 
sixteen  coimtries  worldwide.  AES 
currently  owns  all  of  the  common  stock 
of  CILCORP  Inc.  ("OLCORP"),  an 
Illinois  public-utility  holding  company 
exempt  from  registration  under  section 
3(a)(1)  by  rule  2,  and  the  parent  of 
Central  Illinois  Light  Company 
("CILCO"),  an  electric  and  gas  utility 
company.  QLCO  is  engaged  in  the 
generation,  transmission,  distribution 
and  sale  of  electric  energy  in  an  area  of 
approximately  3,700  square  miles  in 
central  and  east-central  Illinois,  and  the 
purchase,  distribution,  transportation 
and  retail  sale  of  natural  gas  in  an  area 
of  approximately  4,500  square  miles 
also  in  central  and  east-central  Illinois. 

AES  is  engaged  principally  in  the 
development,  ownership  and  operation 
of  electric  generating  plants  and  electric 
and  gas  distribution  companies.  With 
the  exception  of  CILCO,  all  AES  plants 
and  companies  are,  or  are  owned  by, 
exempt  wholesale  generators  (as  defined 
in  section  32  of  the  Act),  foreign  utility 
companies  (as  defined  in  section  33  of 
the  Act),  or  qualifying  facilities  under 
the  Public  Utility  Regulatory  Policies 
Act  of  1978.  On  an  actual  pro  rata 
consolidated  basis  as  of  December  31, 
1999.  over  97%  of  AES'  revenues  for 
that  year  were  from  electric  generation 
and  distribution  activities.  AES's  other 
activities  include  the  sale  of  steam  and 
other  commodities  connected  with  its 
cogeneration  operations,  as  well  as 
operational,  construction  and  project 


>  Holding  Co.  Act  Release  No.  27063  (August  20. 
1999). 


development  services,  and  gas  and 
power  marketing. 

IPALCO  has  one  public-utility 
subsidiary,  Indianapolis  Power  &  Light 
Company  ("IPL"),  which  is  principally 
engaged  in  the  generation,  transmission, 
distrubiton  and  sale  of  electric  energy  in 
a  region  of  central  Indiana  within  about 
forty  miles  of  the  city  of  Indianapolis, 
and  the  sale  of  steam  within  a  limited 
area  in  that  city.  As  of  December  31, 
1999,  IPL  served  approximately  433,025 
retail  electric  customers,  and  its  electric 
utility  assets  totaled  $1.9  billion.  For  the 
year  1999  its  electric  utility  revenues 
were  $800.4  million.  IPL  owns  and 
operates  three  primarily  coal-fired 
electric  generating  plants,  one  coal  and 
gas-fired  steam  production  plant,  and  a 
separately  sited  gas-fired  combustion 
tiu'bine.  These  facilities  have  a  total 
gross  nameplate  rating  of  3,104 
megawatts,  and  a  gross  steam  generation 
capacity  of  1,990  megapoimds  per  hour. 

Under  an  Agreement  and  Plan  of 
Share  Exchange  ("Share  Exchange 
Agreement")  dated  as  of  July  15,  2000, 
between  AES  and  IPALCO,  the  two 
companies  propose  to  effect  a  share 
exchange  through  which  IPALCO  will 
become  a  wholly  owned  subsidiary  of 
AES  ("Transaction").  Each  outstanding 
share  of  IPALCO  common  stock  would 
be  converted  into  the  right  to  receive 
shares  of  AES  common  stock  with  a 
market  value  of  $25.00  (subject  to 
adjustment  as  described  in  the  Share 
Exchange  Agr^ment).  Following  the 
Transaction,  AES  would  own  IPALCO 
as  a  first-tier  subsidiary,  and  IPALCO's 
direct  and  indirect  subsidiaries, 
including  IPL.  will  retain  their  current 
relationship  with  IPALCO.  IPALCO 
would  continue  to  claim  exemption 
imder  section  3(a)(1)  by  rule  2. 

AES  states  it  will  commit  to  enter  into 
an  agreement  with  an  unaffiliated 
person  within  three  years  from 
completion  of  the  Transaction  to  divest 
its  ownership  of  all  utility  assets  of 
CILCO  subject  to  the  jurisdiction  of  the 
Commission.  AES  states  that  it  has  held 
preliminary  discussions  with  potential 
acquirors  of  QLCO's  utility  assets.  Upon 
completion  of  this  divestiture,  IPL 
would  be  the  only  public-utility 
subsidiary  of  AES. 

AES  further  asserts  that  it  will  qualify 
for  the  requested  exemption  imder 
section  3(a)(5)  of  the  Act  following  the 
Transaction  because  it  will  not  derive  a 
material  part  of  its  income,  directly  or 
indirectly,  from  one  or  more  companies 
whose  principal  business  within  the 
United  States  is  that  of  a  public-utility 
company. 

Mr.  Bakke  and  Mr.  Sant  owns  8.31 
percent  and  9.94  percent,  respectively, 
of  AES's  common  stock.  They  are  thus 


indirect  affiliates,  as  defined  in  section 
2(a)(ll)(a)  of  the  Act,  of  CILCO,  and  as 
a  result  of  the  Transaction,  would 
become  indirect  affiliates  of  IPL.  They 
request  approval  tinder  sections  9(a)(2) 
and  10  of  their  acquisition,  through 
AES,  of  an  indirect  interest  in  IPL. 

For  the  Ckimmission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFarland,        * 

Deputy  Secretary. 

[FR  Doc.  01-314  Filed  1-4-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«ImmNo.IC-24811] 

Notice  Of  Applications  for 
Deregietratlon  Under  Section  8(f)  of  the 
investment  Company  Act  of  1940 

December  28,  2000. 

The  following  is  a  notice  of 
applications  for  deregistration  imder 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  December 
2000.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  22,  2001,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
vmting  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506. 

The  Winter  Harbor  Fund  [File  No.  811- 
8793] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  13, 
2000,  applicant  transferred  its  assets  to 
The  Royce  Total  Return  Fimd,  a  series 
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of  The  Royce  Fund,  based  on  net  asset 
value.  Expenses  of  $29,109  were 
incurred  in  connection  with  the 
reorganization,  of  which  Royce  & 
Associates,  Inc.,  investment  adviser  to 
the  acquiring  fund,  paid  $25,000, 
Ebright  Investments,  Inc.,  applicant's 
investment  adviser,  paid  $1,244,  and 
applicant  paid  the  remainder. 

Filing  Dates:  The  application  was 
filed  on  November  9,  2000,  and 
amended  on  December  15,  2000. 

Applicant's  Address:  511  Congress 
Street,  Portland,  Maine  04101. 

Advisers  Managers  Trust  [File  No.  811- 
8578] 

Summary:  Applicant,  a  master  fund  in 
a  master/feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  1,  2000, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $58,000 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

riling  Dates:  The  application  was 
filed  on  November  16,  2Q00,  and 
amended  on  December  19,  2000. 

Applicant's  Address:  605  Third 
Avenue,  2nd  Floor,  New  York,  New 
York  10158-0180. 

ESC  Strategic  Funds,  Inc.  [File  No.  811- 
8166] 

Sunimary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  24  and 
March  27,  2000,  applicant  transferred  its 
assets  to  STI  Classic  Funds  based  on  net 
asset  value.  Expenses  of  $71,807 
incurred  in  connection  with  the 
reorganization  were  paid  by  each  series 
of  applicant  on  a  pro  rata  basis. 

Filing  Dates:  The  application  was 
filed  on  July  31,  2000,  and  amended  on 
October  20,  2000. 

Applicant's  Address:  3435  Steltzer 
Road,  Coliunbus,  Ohio  43219. 

Jardine  Fleming  Asia  Infi-astnicture 
Fund,  Inc.  [File  No.  811-8458] 

I     Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  coq^any.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
any  public  offering  or  engage  in 
business  of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  October  25,  2000,  and  amended 
on  December  11,  2000. 

Applicant's  Address:  1345  Avenue  of 
the  AJnericas,  New  York,  New  York 
10105. 

Van  Kampen  Convertible  Securities 
Fund  [File  No.  811-2282] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


investment  company.  On  August  9, 
2000,  applicant  transferred  its  assets  to 
Van  Kampen  Harbor  Fimd  based  on  net 
asset  value.  Expenses  of  $175,100 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  October  25,  2000,  and  amended 
on  December  4,  2000. 

Applicant's  Address:  1  Parkview 
Plaza,  PO  Box  5555,  Oakbrook  Terrace, 
Illinois  60181-5555a. 

Worldwide  Developing  Resources 
Portfolio  [File  No.  811-8151] 

Summary:  Applicant,  the  master  fund 
in  a  master/feeder  structtire,  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
18, 1999,  applicant  made  a  final 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Expenses  of  $25,297  incurred  in 
connection  with  the  liquidation  were 
paid  by  Eaton  Vance  Worldwide 
Developing  Resources  Fimd,  a  feeder 
fimd  that  invested  all  of  its  assets  in 
applicant. 

Filing  Dates:  The  application  was 
filed  on  November  1,  2000,  and 
amended  on  November  29,  2000. 

Applicant's  Address:  The  Eaton 
Vance  Building,  255  State  Street, 
Boston,  Massachusetts  02109. 

Great  Plains  Fund  [File  No.  811-8281] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  8, 
2000,  applicant  transferred  its  assets  to 
Wells  Fargo  Funds  Trust  based  on  net 
asset  value.  Applicant  bore  no  expenses 
in  connection  with  the  reorganization. 

Filing  Dates:  The  application  was 
filed  on  November  14,  2000,  and 
amended  on  December  22,  2000. 

Applicant's  Address:  5800  Corporate 
Drive,  Pittsburgh,  Pennsylvania  15237- 
7010. 

Michigan  Daily  Municipal  Income 
Fund,  Inc.  [File  No.  811-5015] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  23, 
2000,  applicant  made  a  final  liquidating 
distribution  to  its  sole  shareholder 
based  on  net  asset  value.  Expenses  of 
$3,000  incurred  in  connection  with  the 
liquidation  were  paid  by  Reich  &  Tang 
Asset  Management  L.P.,  applicant's 
investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  December  6,  2000,  and 
amended  on  December  22,  2000. 

Applicant's  Address:  600  Fifth 
Avenue,  New  York,  New  York  10020. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  01-293  Filed  1-4-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Ho.  34-43777;  RIe  No.  SR-CHX- 
00-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stocic  Exchange,  Incorporated  Relating 
to  Membership  Dues  and  Fees  During 
the  E-Session 

December  28.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  December 
18,  2000,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  IE  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  19,  2000,  the  CHX 
amended  the  proposal. ^  The  Exchange 
has  designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  CHX  imder 
Section  19(b)(3){A)(ii)  of  the  Act." 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule")  to  continue,  through  June 
30,  2001,  (i)  the  credit  program  that 
provides  Exchange  specialists  and  floor 


M5U.S.C.  7es(b)(l). 

*17CFR240.19b-4. 

'  See  December  18.  2000  letter  from  Ellen  ). 
Neely,  Vice  President  and  General  Counsel,  CHX, 
to  Nancy  ).  Sanow,  Assistant  Director.  Division  of 
Market  Regulation,  SEC  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  CHX  provided  a  revised 
Exhibit  A  to  the  proposed  rule  change.  The  CHX 
inadvertently  omitted  the  text  relating  to  the 
extension  of  the  E-Session  credit  program  in  the 
original  version  of  Exhibit  A.  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 
Commission  considers  the  period  to  begin  as  of  the 
date  the  CHX  filed  Amendment  No.  1  (December 
19.  2000). 

M5  U.S.C.  78s(b)(3KA)(ii). 
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brokers  with  a  credit  of  $.25  per  trade 
executed  during  the  Exchange's  E- 
Session  extended  hours  trading  session; 
and  (ii)  the  waiver  of  all  transaction, 
order  processing  and  floor  broker  fees 
for  transactions  that  occiir  during  the  E- 
Session.  The  text  of  the  proposed  rule 
change  is  available  upon  request  from 
the  QDC  and  the  Conunission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  proposes  to  amend  the 
Schedule  to  eliminate,  through  June  30, 
2001,  order  processing,  transaction  and 
floor  broker  fees  for  transactions  that 
occur  diiring  the  E-Session.^  This 
proposal  is  designed  to  allow  CHX 
members  to  continue  to  participate  in 
the  E-Session  without  inciuring  the  fees 
normally  associated  with  their  CHX 
transactions.^  According  to  the 


'On  October  13. 1999.  the  Commission  approved, 
on  a  pilot  basis,  the  CHX's  proposed  rule  change 
that  allowed  the  CHX  to  implement  an  extended 
hours  trading  session.  See  Securities  Exchange  Act 
Release  No.  42004  (October  13, 1999),  64  FR  56548 
(October  20,  1999)  (SR-CHX-99-16).  The 
Commission  recently  approved  the  CHX's  proposal 
to  make  the  E-Session  a  permanent  part  of  the 
CHX's  operations.  See  Securities  Exchange  Act 
Release  No.  43304  (September  19.  2000),  65  FR 
57850  (SR-CHX-00-26).  The  E-Session  takes  place 
from  3:30  p.m.  to  5:30  p.m..  Central  Time,  Monday 
through  Friday. 

*  E-Session  fees  have  been  waived  since  the 
beginning  of  the  E-Session.  See  Securities  Exchange 
Act  Release  Nos.  42089  (November  2,  1999),  64  FR 
60864  (November  8.  1999)  (SR-CHX-99-23) 
(waiving  fees  from  October  13,  1999  through 
December  31,  1999):  42329  (January  11.  2000).  65 
FR  3000  (January  19,  2000)  (SR-CHX-99-29) 
(waiving  fees  frt)m  January  1 ,  2000  through  March 
1,  2000);  42486  (March  2.  2000),  65  FR  12601 
(March  9,  2000)  (SR-CHX-005)  (waiving  fees  from 
March  2.  2000  through  |une  30.  2000):  and  42929 
(June  13.  2000),  65  FR  38620  (June  21.  2000)  (SR- 
CHX-00-18)  (waiving  fees  from  July  1.  2000 
through  October  1.  2000);  and  43403  (October  2, 
2000).  65  FR  60234  (October  10,  2000)  (SR-CHX- 
00-30)  (waiving  transaction,  order  processing  and 
floor  broker  fees  through  December  31.  2000).  This 
proposal  extends  the  waiver  of  the  same  fees 
through  June  30,  2001. 


Exchange,  the  vast  majority  of  the 
securities  that  trade  during  the  E- 
Session  are  already  subject  to  order 
prtx:essing  and  transaction  fee  waivers 
under  the  current  fee  schedule  because 
they  are  either  Nasdaq/NMS  issues  or 
issues  within  the  S&P  500.  Waiving  fees 
on  the  few  remaining  securities  and  on 
floor  broker  transactions  in  all  securities 
simplifies  the  Exchanges'  fee-related 
commimication  with  its  members. 

Additionally,  this  proposal  would 
extend  the  cxuxent  E-Session  credit 
program  through  June  30,  2001. 
Exchange  management  developed  this 
program  to  encourage  members  to  seek 
additional  order  flow  during  the  E- 
Session.  Under  the  program,  Exchange 
specialists  and  floor  brokers  receive  a 
credit  of  $.25  per  trade  executed  during 
the  E-Session.  This  credit  program  was 
approved  in  May  2000,^  and  has  been 
extended  through  December  31,  2000.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act »  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Buixlen  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  biu-den  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  "J  and 
subparagraph  (f)  of  Rule  19b-4 
thereunder,^  ^  because  it  involves  a  due, 
fee.  or  other  charge.  At  any  time  with  60 
days  of  the  filing  of  the  proposed  rule 
change,'^  the  Commission  may 
summarily  abrogate  such  rule  change  if 


^  See  Securities  Exchange  Act  Release  No.  42784 
(May  15,  2000).  65  FR  33383  (May  23.  2000)  (SR- 
CHX-00-12). 

"  See  Securities  Exchange  Act  Release  No.  43402 
(October  2,  2000),  65  FR  25867  (October  6.  2000) 
(SR-CHX-00-29). 

•15U.S.C78f(b)(4). 

'"15U.S.C.  78s(b)(3)(A)(ii). 

>'  17  CFR  240.19b-4(f)(2). 

'  ^  The  Commission  considers  the  proposal  to 
have  been  filed  as  of  December  19,  2000.  See 
footnote  3,  supra. 


it  appears  to  the  Commission  that  such 
action  is  necessary  or  ^propriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  fiulherance  of 
the  purposes  of  the  Ac:t. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  coping  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CHX-00-39,  and  should  be 
submitted  by  January  25,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-316  Filed  1-4-01;  8:45  am) 

BILUNO  COOE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43778;  File  No.  SR-CHX- 
00-^] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Membership  Dues  and  Fees 

December  28,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-42  thereunder, 
notice  hereby  is  given  that  on  December 
18,  2000,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Sectirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 


"17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule 
("Schedule"),  effective  January  1,  2001, 
to:  (1)  Increase  the  special  fixed  fees  for 
Nasdaq/NMS  securities;  (2)  assess  a  new 
fixed  fee  on  "dedicated  odd-lot 
dealers";  (3)  revise  the  fees  for 
transactions  in  listed  securities  executed 
through  a  floor  broker;  (4)  raise  the  cap 
on  the  maximum  transaction  fees  that 
can  be  incurred  by  a  member  firm;  and 
(5)  increase  the  earned  credits  available 
through  the  floor  broker  credit  program. 
Additionally,  the  Exchange  proposes  to 
reconfigure  its  Schedule  to  include  all 
of  its  transaction  fees  in  one  portion  of 
the  Schedule.  The  proposed  rule  change 
is  available  at  the  principal  office  of  the 
CHX  and  at  the  Commission's  Public 
Reference  Room. 

n.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Piupose 

The  proposed  rule  change  amends  the 
Schedule  in  several  ways.  These 
changes  are  designed  to  allow  the 
Exchange  to  continue  its  exponential 
growth  while  providing  a  strong  market 
for  its  members  and  for  investors. 

First,  the  proposal  would  increase  the 
specialist  fixed  fees  for  Nasdaq/NMS 
Securities  and  assess  a  new  fixed  fee  on 
"dedicated  odd-lot  dealers."  The 
specialist  fixed  fee  for  Nasdaq/NMS 
Securities  is  paid  by  the  specialist  in 
each  particular  security;  the  amount  of 
the  fee  is  based  on  a  market  share 


calculation  in  that  security.^  The  new 
dedicated  odd-lot  dealer  fee  is  a  flat  fee 
assessed  on  any  odd-lot  dealer  (as 
defined  in  Article  XXXI,  Rule  3  of  the 
Exchange's  Rules)  whose  principal 
business  is  the  trading  of  odd-lots.* 

The  proposal  also  makes  changes  to 
the  CroC's  transaction  fee  schedule  by: 

(a)  Setting  a  flat  per  share  fee,  instead 
of  a  graduated  fee  based  on  the  nuimber 
of  shares  traded,  for  agency  transactions 
in  Dual  Trading  System  Securities  that 
are  executed  through  a  floor  broker;  and 

(b)  raising  the  current  caps  on 
transaction  fees  paid  by  member  firms. ^ 

Additionally,  the  proposal  would 
revise  the  floor  broker  credit  program  by 
increasing  the  earned  credits  available 
imder  the  program  and  by  providing 
that  the  Exchange  will  pay  floor  brokers 
for  any  unused  credits  each  month.  This 
credit  program  is  designed  to  stimulate 
growth  on  the  Exchange,  enhance  the 
competitive  capability  of  floor  brokers, 
and  foster  cooperation  on  the 
Exchange's  trading  floor  by  rewarding 
floor  brokers  for  their  work  to  increase 
Exchange  revenue. 

Finally,  the  proposed  would 
reconfigure  the  Schedule  to  include  all 
of  its  transaction  fees  in  one  section  of 
the  Schedule. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  vrith  Section 
6(b)(4)  of  the  Act^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members. 


'  The  fixed  fee  for  Nasdaq/NMS  Securities  was 
first  assessed  in  April  2000.  Before  that  date,  the 
Exchange  had  charged  its  members  a  fixed  fee  on 
Ehial  Trading  System  Securities  (securities  listed  on 
the  New  York  Stock  Exchange  or  the  American 
Stock  Exchange)  for  many  years.  The  Nasdaq/NMS- 
related  fixed  fees  allow  the  Exchange  to  at  least 
partially  defray  the  costs  associated  with  the 
continued  development  and  anticipated  growth  of 
its  Nasdaq/NMS  program.  The  Exchange  originally 
began  assessing  a  Nasdaq/NM  Securities  fixed  fee 
at  a  somewhat  lower  level  than  the  fee  that  had 
been  in  place  for  Dual  Trading  System  Securities  to 
allow  members  time  to  adjust  their  business  models 
to  this  new  requirement.  Now,  nine  months  later, 
the  Exchange  proposes  to  increase  the  fee  to  more 
closely  resemble  the  one  charged  for  Dual  Trading 
System  Securities. 

*This  fee  is  designed  to  at  least  partially  defray 
the  costs  associated  with  the  continued 
development  and  anticipated  growth  of  the 
Exchange's  odd-lot  program. 

'  Under  the  current  Schedule,  firms  are  subject  to 
either  a  S7B,000  or  S54.(XX)  cap  on  transaction  fees 
for  orders  that  are  not  sent  through  the  Exchange's 
MAX*  trading  system,  depending  upon  whether  or 
not  the  firm  has  a  market  maker  or  floor  broker 
presence.  The  revised  Schedule  would  remove  the 
reference  to  a  floor  presence  and  impose  separate 
Si  10,000  caps  on  non-MAX  transaction  fees  for 
transactions  in  Nasdaq/NMS  Securities  and  in  dual 
Trading  System  Securities. 

» 15  U.S.C.  78f(b)(4). 


B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  conunents  were  either 
solicited  or  received. 

m.  Date  of  E£fiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(B)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4  « 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  fiulherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vnitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-00-38  and  should  be 
submitted  by  January  26,  2001. 


-15U.S.C.  78f(b)(3)(A)(ii). 
»17CFR24O.19b-»(0(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-317  Filed  1-4-01;  8:45  am] 

8UJNG  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoM*  No.  34-43776;  Fito  No.  SR-PHLX- 
00-103] 

Self-Regulatory  Organizationa;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  ttie 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  Propoeed  Fees  for 
Processing  of  Units  of  Beneficial 
Interest  in  the  Nasdaq-100  Trust, 
Seriesi 

December  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
8.  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phix"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  14,  2000,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
fee  schedule  to  accommodate  the 
trading  of  Units  of  Beneficial  Interest  in 


•  17  CFR  200.30-3(aKl2). 

•  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-«. 

'  In  Amendment  No.  1 ,  the  Exchange:  replaced 
the  term  "Nasdaq-100  Shares"  with  "Nasdaq-lOO 
Index  Tracking  Stock"  noted  that  "Nasdaq-lOO 
Index  Tracking  Stock"  and  "QQQ"  are  service 
marks  of  the  Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
and  that  the  Phlx  has  entered  into  a  licensing 
agreement  with  Nasdaq  to  use  those  marks  for 
certain  purposes;  observed  that  the  Commission  has 
approved  a  related  rule  filing.  File  No.  SR-Phlx- 
00-54.  relating  to  the  listing  and  trading  of  Trust 
Shares:  clarified  that  a  fee  for  trades  not  processed 
through  the  Phlx  Automated  Communication  and 
Execution  System  ("PACE")  will  be  paid  by 
members  of  the  Exchange:  and  clarified  that  the 
Phlx  ivill  charge  specialists  a  per-share  fee  whether 
or  not  an  order  is  executed  via  PACE.  See  letter 
from  Carla  Behnfeldt,  Counsel,  Phlx.  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  December  14,  2000 
("Amendment  No.  1"). 


the  Nasdaq  100  Trust,  Series  1 
("Nasdaq-lOO  Index  Tracking  Stock"), 
traded  imder  the  symbol  and  widely 
known  as  QQQ-  On  June  14,  2000,  tfie 
Phlx  filed  a  proposed  rule  change  with 
the  Commission  to  permit,  among  other 
things,  the  trading  pursuant  to  ucJisted 
trading  privileges  ("UTP"),  of  Nasdaq- 
lOO  Index  Tracking  Stock.*  The 
proposal  has  been  approved.^  In 
addition,  the  Exchange  has  obtained  a 
license  to  use  the  Nasdaq-lOO  Index  in 
connection  with  the  trading  of  the 
Nasdaq-lOO  Index  Tracking  Stock.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  ptupose  of  the  proposed  rule 
change  is  to  provide  for  fees  that  will 
apply  to  trading  on  the  Exchange  of 
Units  of  Beneficial  Interest  in  the 
Nasdaq  100  Trust,  Series  1,  referred  to 
as  "Nasdaq  100  Shares."  Specifically, 
under  the  Exchange's  proposal  the 
Exchange  will  assess  no  charge  to 
members  for  trades  entered  through  the 
Phlx  Automated  Communication  and 
Execution  System  ("PACE"),  but  will 
impose  a  $1.00  fee  for  non-PACE 
trades.'  Specialists  will  be  charged  a  fee 


«FUe  No.  SR-Phlx-00-54. 

>  Securities  Exchange  Ad  Release  No.  43717 
(December  13.  2000).  The  proposal  is  pending 
publication  in  the  Federal  Regiatar. 

•The  Nasdaq-100»,  Nasdaq-100  Index*,  Nasdaq*. 
The  Nasdaq  Stock  Market*,  Nasdaq-lOO  Shares^M. 
Nasdaq-100  TnistSM.  Nasdaq-lOO  Index  Tracking 
Stock  SM,  and  QQQS".  are  trademarks  or  service 
marks  of  The  Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
and  have  been  licensed  for  use  for  certain  purposes 
by  the  Phix  pursuant  to  a  License  Agreement  with 
Nasdaq.  The  Nasdaq-100  Index*  ("Index")  U 
determined,  comptosed,  and  calculated  by  Nasdaq 
without  regard  to  the  Licensee,  the  Nasdaq-lOO 
Trusf^,  or  the  beneficial  owners  of  Nasdaq-lOO 
Shares*".  Nasdaq  has  complete  control  and  sole 
discretion  in  determining,  comprising  or  calculating 
the  Index  or  in  modifying  in  any  way  its  method 
for  determining,  comprising  or  calculating  the 
Index  in  the  future. 

'The  $1.00  fee  for  non-PACE  trades  will  be  paid 
by  a  meml>er  who  is  trading  with  a  specialist,  either 


of  $0,002  per  share,  with  a  maximimi 
charge  of  $50.00  per  trade,  whether  or 
not  a  trade  takes  place  on  PACE."  No 
other  Phlx  transaction  fees  will  apply  to 
trades  in  Nasdaq-lOO  Index  Tracking 
Stock.  The  Exchange  represents  that, 
upon  initiation  of  trading,  members  will 
be  notified,  by  means  of  a  circular,  of 
the  new  fees  applicable  to  trading  in 
Nasdaq-100  Index  Tracking  Stock. 

The  Exchange  represents  that  the  fees 
proposed  above  for  transactions  in 
Nasdaq-lOO  Index  Tracking  Stock  are 
lower  than  the  fees  charged  for  other 
equities  already  traded  on  the  Exchange. 
The  Phlx  believes  that  the  proposed 
lower  fees  should  encourage  trading  of 
Nasdaq-lOO  Index  Tracking  Stock,  while 
ensuring  that  the  amounts  collected  will 
still  cover  the  Exchange's  costs  of 
administering  the  trading  of  this  new 
product.  The  Exchange  further  states 
that  lower  fees  should  also  provide 
market  participants  with  a  more 
affordable  market  for  the  trading  of  this 
product.  The  Phlx  states  that  a  more 
affordable,  comp)etitive  market  for 
trading  should  attract  more  order  flow 
in  Nasdaq-lOO  Index  Tracking  Stock  to 
the  Exchange,  which  in  turn  should 
further  increase  liquidity  of  Nasdaq-lOO 
Index  Tracking  Stock,  and  create  a 
tighter,  more  liquid  market.  The  Phlx 
represents  that  increased  market 
competition  should  both  benefit 
investors  and  protect  the  public  interest 
in  general. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,»  in  general,  and  furthers  the 
objectives  of  Section  (6)(b)(4) »°  in 
particular  because  it  applies  equally  to 
all  members  that  would  be  trading  the 
Nasdaq-lOO  Index  Tracking  Stock  and, 
therefore,  is  an  equitable  allocation  of 
reasonable  fees  among  Exchange 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  represents  that  it  does  not 
believe  the  proposed  rule  change  will 
impose  any  inappropriate  burden  on 
competition. 

C  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


for  the  member's  own  account  or  for  the  account  of 
the  meml>er's  customer.  See  Amendment  No.  1 , 
supro  note  3. 

»Id. 

•15  U.S.C.  78fn)). 

•»  15  U.S.C  78sn)M4).  •' 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act"  and 
Rule  19b-4(f)(2)  thereunder  '^  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  self- 
regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-103  and  should  be 
submitted  by  January  26,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-312  Filed  1-4-01;  8:45  am) 
BHXMG  CODE  M10-01-M 


"  15  U.S.C.  78s(b)(3)(A){ii). 
"  17  CFR  240.19b-»(f)(2). 
"  15  U.S.C.  78s(b)(3)(C). 
"  17  CFR  20O.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43781;  Hie  No.  SR-SCCP- 
00-05] 

Self-Regulatory  Organization;  Stocit 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Extending  Approval  of  Restructured 
and  Limited  Clearing  Services 

December  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  6,  2000,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  to  extend,  for  a  one 
year  period  ending  December  31,  2001, 
the  ability  to  provide  limited  clearance 
and  settlement  services.  Specifically, 
SCCP  seeks  to  continue  to  provide  trade 
confirmation  and  recording  services  for 
members  of  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  effecting 
transactions  through  Regional  Interface 
Operations  ("RIO")  and  ex-clearing 
accounts.  SCCP  will  also  continue  to 
provide  margin  accoimts  to  certain 
participants  cleared  through  an  accoimt 
established  by  SCCP  at  the  National 
Securities  Clearing  Corporation 
("NSCC"). 

n.  Self*Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  is  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  SCCP's 
restructured  business  for  an  additional 
.  one  year  period  through  December  31, 
2001. 

Backgroimd 

In  an  Agreement  dated  as  of  Jime  18, 
1997,  by  and  among  the  Phbc,  SCCP, 
Philadelphia  Depository  Trust  Company 
("Philadep  •).  NSCC,  and  The 
Depository  Trust  Company  ("DTC"), 
Philadep  and  SCCP  a^eed  to  certain 
provisions,  including  that:  (i)  Philadep    , 
would  cease  providing  securities 
depository  services;  (ii)  Philadep  would 
make  available  to  its  participants  access 
to  the  facilities  of  one  or  more  other 
organizations  providing  depository 
services;  (iii)  SCCP  would  make 
available  to  SCCP  participants  access  to 
the  facilities  of  one  or  more  other 
organizations  providing  securities 
clearing  services;  and  (iv)  SCCP  would 
transfer  to  the  books  of  such  other 
organizations  the  CNS  system  open 
positions  of  SCCP  participants  on  the 
books  of  SCCP. 

In  December,  1997,  the  Commission 
approved  a  proposed  rule  change  which 
gave  effect  to  the  Agreement  and  which 
reflected  Philadep's  withdrawal  from 
the  depository  business  and  SCCP's 
restructured  and  limited  clearance  and 
settlement  business. ^  At  that  time,  the 
Commission  stated  that  "because  a  part 
of  SCCP's  proposed  rule  change 
concerns  the  restructuring  of  SCCP's 
operations  to  enable  SCCP  to  offer 
limited  clearing  and  settlement  services 
to  certain  Phlx  members,  the 
Commission  finds  that  it  is  appropriate 
to  grant  only  temporary  approval  to  the 
portion  of  SCCP's  proposed  rule  change 
that  amends  SCCP's  By-laws.  Rules,  or 
Procedures.  This  will  allow  the 
Commission  and  SCCP  to  see  how  well 
SCCP's  restructured  operations  are 
fimctioning  under  actual  working 
conditions  and  to  determine  whether 
any  adjustments  are  necessary.  Thus, 
the  Commission  is  approving  the 
portion  of  SCCP's  proposal  that  amends 
its  By-laws,  Rules,  or  Procedures 
through  December  31,  1998  "  In 
December  1998  and  December  1999,  one 
year  extensions  of  such  approval  were 
granted  by  the  Commission  to  allow 
SCCP  to  continue  its  restructured  and 


I  15  U.S.C.  78S(b)(l). 


2  Securities  Exchange  Act  Release  No.  39444 
(December  11.  1997).  62  FR  66703  [File  Nos.  SR- 
SCCP-97-04.  SR-DTC-97-16.  SR-NSCC-97-OB, 
and  SR-Philadep-97-04l. 
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limited  clearance  and  settlement 
services.  3 

SCCP  is  hereby  requesting  that  the 
Commission  extend  its  approval  of 
SCXT's  restructured  and  limited 
clearance  and  settlement  services  for  an 
additional  year.  SCCP  believes  that  such 
extension  is  appropriate  so  that  it  may 
continue  to  offer  its  limited  clearance 
and  settlement  services  to  its 
participants.  SCCP  believes  that  its 
restructured  operations  have  functioned 
consistent  with  the  original  proposed 
rule  change  and  SCCP  will  continue  to 
evaluate  whether  any  adjustments  are 
necessary. 

^Purpose 

In  the  original  proposed  rule  filing 
and  order  approving  SCCP's 
restructured  business,  many  SCCP  rules 
were  amended  and  discussed  at  length.* 
No  new  rule  changes  are  proposed  at 
this  time.  Thus,  the  purpose  of  the 
proposed  rule  change  is  to  extend 
without  change  or  modification  the 
effectiveness  of  SCCP's  restructured 
business. 

SCCP  believes  the  extension  of  the 
Commission's  temporary  approval  to 
permit  SCCP's  continued  operation  of 
its  restructured  and  limited  clearance 
and  settlement  services  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  r^^ations  thereunder 
applicable  to  SCCP  and  in  particular 
with  Section  17A(b){3)(F)  which 
requires  that  a  clearing  agency  be 
organized  and  its  rules  be  designed, 
among  other  things,  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
SCCP  believes  that  the  extension  of 
SCCP's  restructured  business  should 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  seciuities 
transactions  by  integrating  and 
consolidating  clearing  services  available 
to  the  industry. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Similar  to  the  original  proposed  rule 
change  and  subsequent  renewals,  SCCP 
does  not  believe  that  this  extension 
should  impose  ciny  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


'Securities  Exchange  Act  Release  Nos.  40872 
(December  31,  1998)  (File  Number  SR-SCa'-98- 
051  and  42320  (January  6.  2000)  (File  Number  SR- 
S(XP-99-04]. 

*  Supta  note  2. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Based  on  the  information  the 
Commission  has  to  date,  the 
Commission  believes  that  SCCP's 
restructured  operations  have  functioned 
satisfactorily  to  provide  prompt  and 
accurate  clearance  and  settlement. 
During  the  upcoming  temporary 
approval  period,  the  Commission 
expects  to  review  with  SCCP  in  detail 
the  functioning  of  SCCP's  restructured 
operations. 

SCCP  has  requested  that  the 
CoDunission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  prior  to  the  thirtieth  day 
after  publication  of  notice  will  allow 
SCCP  to  continue  to  offer  its 
restructured  clearing  operations  for 
another  year  without  interruption  when 
the  current  temporary  order  expires  on 
December  31,  2000. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 

All  submissions  should  refer  to  the 
File  No.  SR-SCCP-00-05  and  should  be 
submitted  by  January  26,  2001. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-00-05)  be  and  hereby  is  approved 
through  December  31,  2001. 

For  the  Ck)mmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  01-315  Filed  1-4-01;  8:45  am) 
BHJJNQ  COOe  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

[Program  Announcwnant  Na  SSA-OESP- 
01-2] 

Program:  Cooperative  Agreements  for 
Benefits  Planning,  Assistance,  and 
Outreach  Projects 

agency:  Social  Security  Administration. 
ACTION:  Annoimcement  of  the 
availability  of  fiscal  year  2001 
cooperative  agreement  funds  and 
second  request  for  applications. 

summary:  The  Social  Security 
Administration  (SSA)  annoimces  its 
intention  to  competitively  award 
cooperative  agreements  to  establish 
community-based  benefits  planning, 
assistance,  and  outreach  projects  in 
certain  States  and  portions  of  States. 
The  purpose  of  these  projects  is  to 
disseminate  accurate  information  to 
beneficiaries  with  disabilities  (including 
transition-to-work  aged  youth)  about 
work  incentives  programs  and  issues 
related  to  such  programs,  to  enable  them 
to  make  informed  choices  about  work. 
DATES:  The  closing  date  for  receipt  of 
cooperative  agreement  applications 
imder  this  announcement  is  April  5, 
2001. 

Prospective  applicants  are  also  asked 
to  submit,  preferably  by  February  5, 
2001,  a  fax,  post  card,  or  letter  of  intent 
that  includes  (1)  the  program 
annoimcement  number  (SSA-OESP-01- 
2)  and  title  (Benefits  Planning, 
Assistance,  and  Outreach  Program);  (2) 
the  name  of  the  agency  or  organization 
that  is  applying;  and  (3)  the  name, 
mailing  address,  email  address. 


>  15  U.S.C  79q-l{b)(3)(F)^ 


•  15  U.S.C.  78s(b)(2). 

'  17  CFR  20O.30-3(a)(12). 
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telephone  number,  and  fax  number  for 
the  organization's  contact  person. 

The  notice  of  intent  is  not  required,  is 
not  binding,  and  does  not  enter  into  the 
review  process  of  a  subsequent 
application.  The  purpose  of  the  notice 
of  intent  is  to  allow  SSA  staff  to 
estimate  the  number  of  independent 
reviewers  needed  and  to  avoid  potential 
confiicts  of  interest  in  the  review.  The 
notice  of  intent  should  be  faxed  to  (410) 
966-1278;  mailed  to  Social  Security 
Administration,  Office  of  Employment 
Support  Programs,  Division  of 
Employment  Policy,  107  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401;  or 
emailed  to  TTWWIIA@ssa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Send  questions  about  this 
announcement  to  the  following  Internet 
email  address:  mVMM@ssa.gov. 
When  sending  in  a  question,  reference 
program  annoimcement  number  SSA- 
OESP-01-2  and  the  date  of  this 
announcement.  Questions  and  answers 
will  be  posted  to  http://www.ssa.gov/ 
Work  on  the  Frequently 
AskedQuestions  page  of  the  web  site. 
Questioners  will  not  be  identified  when 
questions  are  posted  on  the  web  site. 

Although  the  Internet  is  the  preferred 
method  of  communication,  applicants 
who  have  questions  about  the  program 
content  of  the  application  may  also 
contact:  Cindy  BarceUes,  Program 
Analyst,  or  Natalie  Funk,  Team  Leader, 
Social  Security  Administration,  Office 
of  Employment  Support  Programs, 
Division  of  Employment  Policy,  107 
Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore,  Maryliuid  21235- 
6401.  The  telephone  number  for  Cindy 
Barcelles  is  (410)  966-2668;  for  Natalie 
Funk,  (410)  965-0078.  The  fax  number 
is  (410)  966-1278. 

"To  obtain  an  application  kit,  see  the 
instructions  imder  part  VI,  section  A. 
Although  the  Internet  is  SSA's  preferred 
method  of  communication,  for 
information  regarding  the  application 
package,  you  may  also  contact:  Phyllis 
Y.  Smith,  Dave  Allshouse,  or  Gary 
Stammer,  Social  Security 
Administration,  Office  of  Acquisition 
and  Grants,  Grants  Management  Team, 
l-E-4  Gwynn  Oak  Building,  1710 
Gwynn  Oak  Avenue,  Baltimore, 
Maryland  21207-5279.  The  telephone 
numbers  are:  Phyllis  Y.  Smith,  (410) 
965-9518,  Dave  Allshouse,  (410)  965- 
9262,  or  Gary  Stammer,  (410)  965-9501. 
The  fax  numbers  are  (410)  966-9310  or 
966-1261. 

SUPPLEMENTARY  INFORMATION:  President 
Clinton  signed  the  bill  that  became 
Public  Law  106-170  on  December  17, 
1999  to  expand  the  availability  of  health 


care  coverage  for  working  individuals 
with  disabilities,  to  establish  a  Ticket  to 
Work  and  Self-Sufficiency  Program  in 
SSA  to  provide  beneficiaries  with 
disabilities  meaningful  opportunities  to 
work,  and  to  provide  benefits  planning 
and  assistance  services,  and  outreach  to 
beneficiaries  with  disabilities,  among 
other  purposes.  SSA  must  ensure  that 
benefits  planning,  assistance,  and 
outreach  are  available  to  all 
beneficiaries  with  disabilities 
nationally,  on  a  statewide  basis. 

On  May  31,  2000,  SSA  made  an 
announcement  of  cooperative  agreement 
funds  and  requested  applications  at  65 
FR  34768.  SSA's  intent  is  to  establish 
benefits  planning,  assistance  and 
outreach  services  in  every  State  and 
U.S.  Territory,  and  in  the  District  of 
Columbia,  and  to  ensure  that  services 
are  available  to  all  SSA  beneficiaries 
with  disabilities  throughout  each. 
Applications  in  response  to  our  first 
annoimcement  were  not  received  from, 
or  did  not  score  highly  enough  in  a 
review  by  independent  panelists  to  be 
awarded  for,  the  following  locations: 

•  The  entire  States  of  Alabama, 
Nevada,  North  Dakota,  Oregon,  South 
Carolina,  Teimessee,  and  Virginia;  and 

•  Certain  counties  in  the  States  of 
Florida,  Georgia,  Louisiana,  and 
Minnesota.  (See  part  n,  section  C, 
Number,  Size,  and  Duration  of  Projects.) 

This  announcement  is  to  request 
applications  for  fiscal  year  (FY)  2001 
cooperative  agreement  funds  to  provide 
direct  benefits  planning,  assistance  and 
outreach  services  to  all  SSA  disability 
beneficiaries  in  the  locations  listed 
above. 

Note:  SSA  has  awarded  separate  contracts 
to  three  organizations  (Cornell  University, 
Virginia  Commonwealth  University  (VCU), 
and  the  University  of  Missouri-Columbia 
(UMO-C))  to  develop  and  provide  technical 
assistance  and  training  on  SSA's  programs 
and  work  incentives.  Medicare  and 
Medicaid,  and  on  other  Federal  work 
incentives  programs,  to  Benefits  Planning, 
Assistance,  and  Outreach  Program 
cooperative  agreement  awardees.  The 
contractors  for  projects  targeting  the 
following  States  are: 

Minnesota:  Cornell — Thomas  P.  Golden, 
tpg3@cornell.edu,  (607)  255-2731: 

Alabama,  Florida.  Georgia,  Louisiana, 
Nevada,  South  Carolina,  Tennessee,  or 
Virginia:  VCU— Susan  O'Mara,  (757)  412- 
2342;  or  Vicki  Brooke,  (804)  828-1873; 

North  Dakota  or  Oregon:  UMO-C— C. 
David  Roberts,  robertsc@missouri.edu 
(program/project  management),  or  Diana 
Berkley,  beckleyd@missouri.edu  (SSA/ 
benefits  planning  technical  knowledge):  (573) 
882-3807. 

SSA  will  conduct  pre-application 
seminars  to  provide  interested 
applicants  with  guidance  and  technical 
assistance  in  preparing  their 


applications.  Information  about  where 
and  when  the  seminars  will  be  held  will 
be  on  our  web  site:  www.ssa.gov/workl 
Service  Providers/Contracts  and  grants/ 
BPAO. 
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Improvement  Act  of  1999  (TWWIIA),    . 
requires  the  Commissioner  of  Social 
Security  (the  Commissioner)  to  establish 
a  community-based  work  incentives 
planning  and  assistance  program.  Under 
this  program,  the  Commissioner  is 
required  to  establish  a  competitive 
program  of  grants,  cooperative 
agreements,  or  contracts  to  provide 
benefits  planning  and  assistance.  We 
have  established  a  cooperative 
agreement  program  known  as  the 
Benefits  Planning,  Assistance,  and 
Outi-each  (BPAO)  Program  to 
disseminate  accurate  information  to 
beneficiaries  with  disabilities  about 
work  incentives  programs  and  issues 
related  to  such  programs. 
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B.  Background 

Even  though  employment 
opportunities  have  increased  due  to 
technology,  legislation,  and  changes  in 
societal  attitudes,  only  a  small 
percentage  of  Social  Security  Disability 
Insurance  (SSDI)  and/or  disabled  or 
blind  Supplemental  Security  Income 
(SSI)  beneficiaries  leave  the  rolls 
because  of  work  activity.  There  are  a 
nimiber  of  reasons  for  this.  First, 
beneficiaries  of  SSDI  and  SSI  based  on 
disability  or  blindness,  by  definition, 
have  serious  disabilities,  which  limit 
choices  in  employment.  However, 
disability  advocates  report  that  many 
individuals  with  disabilities  who 
receive  public  assistance  want  to  work, 
or  increase  their  work  activity,  and  may 
be  willing  to  attempt  to  work  or  increase 
work  activity,  with  proper  assistance 
and  support.  There  is  also  evidence  that 
many  individuals  with  severe 
disabilities  do  work  and  do  not  rely  on 
income  supports. 

Second,  people  with  disabilities  who 
want  to  work  face  significant  barriers. 
Many  advocates  and  people  with 
disabilities  contend  that  the  fear  of 
losing  health  care  benefits  is  the  largest 
impediment.  Public  health  insiuance 
and  long-term  care  services  are  usually 
tied  to  income  support  programs  such  as 
SSDI,  SSI,  and  Temporary  Assistance 
fot  Needy  Families  (TANF). 
Employment-based  health  insurance  is 
frequently  not  available  to  those  with 
disabilities  due  to  pre-existing  condition 
clauses  or  exclusions  of  treatment  for 
mental  illness.  Private  insurance  is  often 
unaffordable  for  people  with  serious 
illnesses  and  chronic  or  long-term 
impairments,  since  they  are  charged 
much  higher  than  average  premiums. 

Third,  while  the  SSDI,  SSI,  Medicare 
and  Medicaid  programs  all  contain 
valuable  work  incentives  provisions 
which  can  extend  cash  benefits  and 
medical  coverage,  they  are  under-used 
and,  often,  are  poorly  understood  by 
beneficiaries  and  professionals  alike. 
The  complexity  and  nature  of  the  work 
incentives,  and  the  interrelationship  of 
myriad  Federal,  State,  and  local 
programs  on  which  beneficiaries  rely, 
create  uncertainty  and  fear. 
Beneficiaries  are  concerned  that  they 
may  lose  vital  income  supports  and 
coverage  for  mental  and  physical  health 
care  if  they  attempt  to  work. 

For  example,  many  people  with 
disabilities  rely  on  a  patchwork  of 
financial  supports  that  have  different 
eligibility  criteria  and  application 
procedures.  The  benefits  derived  bom  a 
number  of  these  programs  are  means- 
tested.  Increases  in  income  can  also 
cause  rent  increases  in  section  8 


housing,  loss  of  food  stamps  or  public 
assistance  payments.  Many  individuals 
who  may  be  willing  to  risk  the  loss  of 
cash  benefits  firom  TANF,  SSDI  or  SSI 
cannot  absorb  the  loss  of  housing 
subsidies  and  other  supports. 

Despite  these  barriers,  many  people 
with  severe  disabilities  have  managed  to 
use  existing  services  and  work 
incentives  to  reach  their  goals  of 
financial  self-sufficiency,  while 
retaining  necessary  supports.  However, 
those  who  are  successful  in  returning  to 
work  firequently  report  that  the 
availability  of  a  knowledgeable  advocate 
made  a  difference  in  their  ability  to 
navigate  complex  program  requirements 
and  in  their  willingness  to  attempt  to 
return  to  work.  Further,  the  support  of 
that  advocate  provided  them  a  sense  of 
security  needed  to  maintain  work 
activity.  The  projects  funded  under  this 
cooperative  agreement  program  are  part 
of  SSA's  Employment  Strategy  for 
People  with  Disabilities  to  increase  the 
number  of  beneficiaries  who  return  to 
work  and  achieve  self-sufficiency  by 
delivering  direct  services  to 
beneficiaries. 

C.  Purpose  of  the  Benefits  Planning, 
Assistance,  and  Outreach  Program 

The  purpose  of  the  Benefits  Planning, 
Assistance,  and  Outreach  Program  is  to 
provide  Statewide  benefits  plaiming  and 
assistance,  including  information  on  the 
availability  of  protection  and  advocacy 
services,  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities,  and  to 
conduct  ongoing  outreach  to  those 
beneficiaries  with  disabilities  (and  to 
their  families)  who  are  potentially 
eligible  to  participate  in  State  or  Federal 
work  incentives  programs. 

The  Benefits  Planning,  Assistance, 
and  Outreach  Program  is  required  by 
TWWIIA  and  is  part  of  SSA's 
employment  strategy  for  people  with 
disabilities.  One  of  SSA's  goals  in 
implementing  TWWIIA  is  to  help 
achieve  a  substantial  increase  in  the 
number  of  beneficiaries  who  return  to 
work  and  achieve  self-sufficiency.  In 
support  of  this  goal,  SSA  is  seeking 
well-qualified  applicants  to  provide 
SSDI  and  SSI  beneficiaries  with  benefits 
planning,  assistance,  and  outreach. 
While  other  parts  of  SSA's  employment 
strategy  for  people  with  disabilities 
provide  direct  employment  services  to 
help  beneficiaries  become  employed  or 
increase  their  level  of  employment,  this 
program  aims  to  improve  beneficiaries' 
understanding  of  work  options  so  that 
they  may  make  more  informed  choices 
regarding  work. 


D.  Benefits  Planning,  Assistance,  and 
Outreach  Program  Goals 

The  goal  of  the  Benefits  Planning, 
Assistance,  and  Outreach  Program  is  to 
support  SSA's  overall  employment 
strategy  for  persons  with  disabilities  by 
providing  benefits  planning  and 
assistance,  and  conducting  outreach  to 
beneficiaries  with  disabilities,  about 
Federal,  State,  and  local  work  incentives 
programs  and  related  issues. 

To  assist  SSA  in  assessing  the  scope 
and  utility  of  outreach  and  information 
provided  under  this  program,  each 
project  will  be  required  to: 

1.  collect  data  pertaining  to  benefits 
planning  and  assistance,  and  outreach 
activities  as  described  in  Part  IV, 
Section  D,  Management  Information  and 
Reporting;  and 

2.  cooperate  with  SSA  in  providing 
the  information  needed  for  a  customer 
satisfaction  survey  on  the  quality  of  the 
benefits  plaiming  and  assistance 
services  being  provided  and  for  an 
assessment  of  the  success  of  the  Benefits 
Planning,  Assistance,  and  Outreach 
Program. 

Note:  SSA  plans  to  conduct  such  surveys 
in  years  two  and  five  of  the  projects.  More 
frequent  surveys  may  be  conducted  rf  a  need 
is  indicated  by  the  results  of  the  first  survey. 

SSA  will  evaluate  the  data  in  1.  above 
and  the  results  of  the  customer 
satisfaction  surveys  to  determine  the 
extent  to  which  the  projects  were 
effective  in  providing  benefits  planning 
and  assistance  services,  and  outreach. 
The  effectiveness  of  the  projects  will  be 
measured  by  the  range  of  beneficiaries 
served  and  responses  regarding  the 
knowledge  of  SSA  work  incentives  and 
utility  of  benefits  plaiming  and 
assistance  services.  Data  to  be  collected 
will  include  information  about: 

•  Beneficiaries  who  receive 
comprehensive,  coordinated  benefits 
planning  and  assistance  services,  and 
outreach; 

•  Beneficiaries'  demographic 
characteristics; 

•  Beneficiaries'  income  support 
characteristics  (including  earnings  and 
SSA  and  non-SSA  benefits); 

•  Beneficiaries'  non-income  support 
characteristics  (including  access  to 
public  and  private  health  care);  and 

•  Beneficiaries'  work  and  benefit 
related  goals  and  strategies. 

Part  n.  Authority  and  Type  of  Awards 

A.  Statutory  Authority  and  Catalog  of 
Federal  Domestic  Assistance  Number 

Legislative  authority  for  this 
cooperative  agreement  program  is  in 
section  1149  of  the  Social  Security  Act 
(the  Act),  as  established  by  section  121 
of  the  TWWIIA,  Public  Law  106-170. 
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The  regulatory  requirements  that  govern 
the  administration  of  SSA  awards  are  in 
the  Code  of  Federal  Regulations,  title  45, 
parts  74  and  92.  Applicants  are  urged  to 
review  the  requirements  in  the 
applicable  regulations.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  imder  Program  No.  96.008, 
Social  Secvuity  Administration — 
Benefits  Planning,  Assistance,  and 
Outreach  Program. 

B.  Type  of  Awards 

All  awards  made  under  this  program 
will  be  in  the  form  of  cooperative 
agreements.  A  cooperative  agreement 
anticipates  substantial  involvement 
between  SSA  and  the  awardee  diuing 
the  performance  of  the  project. 
Involvement  will  include  collaboration 
or  participation  by  SSA  in  the 
management  of  the  activity  as 
determined  at  the  time  of  the  award.  For 
example,  SSA  will  be  involved  in 
decisions  involving  strategy,  hiring  of 
personnel,  deployment  of  resources, 
release  of  public  information  materials, 
quality  assurance,  and  coordination  of 
activities  with  other  offices. 

C.  Number,  Size,  and  Duration  of 
Projects 

Section  1149(d)  of  the  Act  authorizes 
annual  appropriations  not  to  exceed  $23 
million  for  FYs  2000  through  2004. 
Actual  funding  availability  during  this 
period  is  subject  to  annual 
appropriation  by  Congress.  If  funds  are 
available,  SSA  intends  to  fund  a  limited 
number  of  awards  in  FY  2001.  SSA 
anticipates  that  all  awards  imder  this 
announcement  will  be  made  by  April 
30,  2001. 

SSA  will  award  a  cooperative 
agreement  to  a  qualified  entity  based  in 
part  on  the  number  of  beneficiaries  with 
disabilities  in  the  State  where  the 
project  is  located,  with  the  following 
limitations: 

•  No  entity  shall  receive  a 
cooperative  agreement  for  a  fiscal  year 
that  is  less  than  $50,000  or  more  than 
$300,000;  and 

•  The  total  amount  of  all  grants, 
cooperative  agreements,  or  contracts 
awwied  for  the  Benefits  Planning, 
Assistance,  and  Outreach  Program  for 
any  fiscal  year  (including  amounts 
awarded  for  technical  assistance  and 
training  contracts)  may  not  exceed  $23 
million. 

Within  these  limitations,  SSA  intends 
to  establish  as  many  projects  as  needed 
to  ensure  Statewide  benefits  planning, 
assistance,  and  outreach  to  all  SSDI  and 
SSI  beneficiaries  nationally.  The 
applicant  must  demonstrate  in  sufficient 
detail  that  the  number  of  beneficiaries 
with  disabilities  within  the  targeted  area 


is  sufficient  to  support  a  minimum 
award  ($50,000),  considering  that  SSA 
must  ensure  that  all  disability 
beneficiaries  have  access  to  benefits 
planning,  assistance,  and  outreach. 

Subject  to  the  availability  of  funds, 
SSA  anticipates  that  the  following 
amouints  per  State  would  be  available  to 
fund  all  of  the  Benefits  Planning, 
Assistance  and  Outreach  Program 
projects  in  these  States,  in  FY  2001: 

•  Alabama— $474,952* 

•  Nevada— 101,872 

•  North  Dakota— 50,000 

•  Oregon — 206,037 

•  South  Carolina— 375,854* 

•  Tennessee — 562,173* 

•  Virginia— 468,588* 

•Note:  No  entity  may  receive  an  award  of 
more  than  $300,000. 

Subject  to  the  availability  of  funds, 
SSA  anticipates  that  the  following 
amounts  would  be  available  for  projects 
targeting  the  following  groups  of 
coimties  in  these  States,  in  FY  2001: 

•  Florida 

Charlotte,  Collier,  Desoto,  Glades, 
Hardee,  Hendry.  Highlands,  Lee  and 
Okeechobee — $64,728 

Alachua,  Baker,  Bay,  Bradford,  Brevard, 
Calhoim,  Clay,  Columbia,  Dixie, 
Duval,  Escambia,  Flagler,  Franklin, 
Gadsden,  Gilchrist,  Gulf,  Hamilton, 
Holmes,  Indian  River,  Jackson, 
Jefferson,  Lafayette,  Leon,  Liberty, 
Madison,  Marion,  Nassau,  Okaloosa, 
Putnam,  St.  Johns,  Santa  Rosa, 
Suwanne,  Taylor,  Union,  Volusia, 
Wakulla,  Walton,  Washington— $329, 
619* 
*Note:  No  entity  may  receive  an  award  of 

more  than  $300,000. 

•  Georgia 

Appling,  Aikinson,  Bacon,  Baker, 
Banks,  Bartow,  Ben  Hill,  Berrien, 
Brantley,  Brooks,  Bryan,  Bulloch, 
Burke,  Calhoun.  Camden,  Candler, 
Catoosa,  Charlton,  Chatham, 
Chattahootchee,  Chattooga,  Clay, 
Clinch,  Coffee,  Colquitt,  Columbia, 
Cook,  Coweta,  Dade,  Dawson, 
Decatur,  Early,  Echols,  Effingham, 
Elbert,  Emanuel,  Evans,  Fannin, 
Floyd,  Franklin,  Gilmer,  Glascock, 
Glynn,  Gordon,  Grady,  Greene, 
Habersham,  Haralson,  Harris,  Hart, 
Heard,  Irwin,  Jackson,  Jeff  Davis, 
Jefferson,  Jenkins,  Johnson,  Lamar, 
Lanier,  Liberty,  Lincoln,  Long, 
Lowndes,  Lumpkin,  McDuffie, 
Mcintosh,  Madison,  Marion, 
Meriwether,  Miller,  Mitchell, 
Montgomery,  Murray,  Muscogee, 
Oglethorpe,  Pickens,  Pierce.  Pike, 
Polk,  Quitman,  Rabun,  Randolph, 
Richmond,  Schley,  Screven, 


Seminole,  Spalding,  Stephens, 
Stewart,  Simiter,  Talbot,  Taliaferro, 
Tattnall,  Taylor,  Telfair,  Terrell, 
Thomas,  Tift,  Toombs,  Towns, 
Treutlen,  Troup,  Turner,  Union,  • 

Upson,  Walker,  Ware,  Warren, 
Wayne,  Webster,  Wheeler,  White, 
Whitfield,  Wilcox,  Wilkes.  Worth— 
$313,908* 

*Note:  No  entity  may  receive  an  award  of 
more  than  S300.000. 

•  Louisiana 

Jefferson,  Lafourche,  Orleans, 
Plaquemines,  St.  Bernard,  St.  Charles, 
St.  James,  St.  John  the  Baptist — 
$135,882 

•  Minnesota 

Aitkin,  Anoka,  Becker,  Beltrami, 
Benton,  Big  Stone,  Brown,  Carlton, 
Carver,  Cass,  Chippewa,  Chisago, 
Clay,  Clearwater,  Cook,  Cottonwood, 
Crow  Wing,  Douglas,  Grant, 
Hennepin,  Hubbard,  Isanti,  Itasca, 
Jackson,  Kanabec,  Kandiyohi,  Kittson,. 
Koochiching,  Lac  qui  Parle,  Lake, 
Lake  of  the  Woods,  Lincoln,  Lyon. 
McLeod.  Mahnomen,  Marshall. 
Martin.  Meeker.  Mille  Lacs,  Morrison, 
Murray.  Nicollet.  Nobles.  Norman. 
Otter  "Tail.  Pennington,  Pine, 
Pipestone,  Polk,  Pope,  Ramsey,  Red 
Lake,  Redwood,  Renville,  Rock, 
Roseau,  St.  Louis,  Sherburne,  Sibley, 
Steams,  Stevens,  Swift,  Todd, 
Traverse,  Wadens,  Washington, 
Watonwan,  Wilkin,  Wright,  Yellow 
Medicine — $214,635 
SSA  intends  to  enter  into  cooperative 
agreements  during  the  5-year 
authorization  period  subject  to  the 
availability  of  annual  appropriations  by 
Congress.  SSA  may  suspend  or 
terminate  any  cooperative  agreement  in 
whole  or  in  part  at  any  time  before  the 
date  of  expiration,  whenever  it 
determines  that  the  awardee  has 
materially  failed  to  comply  with  the 
terms  and  conditions  of  the  cooperative 
agreement.  SSA  will  promptly  notify  the 
awardee  in  writing  of  the  determination 
and  the  reasons  for  suspension  or 
termination  together  with  the  effective 
date. 

D.  Awardee  Share  of  the  Project  Costs 

Awardees  of  SSA  cooperative 
agreements  are  required  to  contribute  a 
non-Federal  match  of  at  least  5  percent 
toward  the  cost  of  each  project.  The  cost 
of  the  project  is  the  sum  of  the  Federal 
share  (up  to  95  percent)  and  the  non- 
Federal  share  (at  least  5  percent).  For 
example,  an  entity  that  is  awarded  a 
cooperative  agreement  of  $100,000 
would  need  a  non-Federal  share  of  at 
least  $5,263.  The  non-Federal  share  may 
be  cash  or  in-kind  (property  or  services) 
contributions. 
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Part  m.  The  Application  Process 

A.  Eligible  Applicants 

A  cooperative  agreement  may  be 
■awarded  to  any  State  or  local 
government,  public  or  private 
organization,  or  nonprofit  or  for-profit 
organization  that  the  Commissioner 
determines  is  qualified  to  provide 
benefits  planning,  assistance,  and 
outreach  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities,  within 
the  targeted  geographic  area.  Awardees 
may  include  Centers  for  Independent 
Living  established  under  title  VII  of  the 
Rehabilitation  Act  of  1973,  protection 
and  advocacy  organizations,  Native 
American  tribal  entities,  client 
assistance  programs  established  in 
accordance  with  section  112  of  the 
Rehabilitation  Act  of  1973,  State 
Developmental  Disabilities  Councils 
established  in  accordance  with  section 
124  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  and 
State  agencies  administering  the  State 
program  funded  under  part  A  of  title  IV 
of  the  Act.  The  Commissioner  may  also 
award  a  cooperative  agreement  to  a 
State  or  local  Workforce  Investment 
Board,  a  Department  of  Labor  (DOL) 
One-Stop  Career  Center  System 
established  under  the  Workforce 
Investment  Act  of  1998,  or  a  State    ° 
vocational  rehabilitation  agency. 

SSA  encourages  applications  from 
public  or  private  agencies  or 
organizations,  including  from  local  or 
divisional  offices  of  larger  or  statewide 
agencies  or  organizations. 

Applications  from  local  or  divisional 
offices  of  larger  entities,  however,  must 
demonstrate  that  the  local  or  divisional 
office  has  authority  to  enter  into 
cooperative  agreements  and  to  be 
ultimately  responsible  for  funds. 

Note:  For-profit  organizations  may  apply 
with  the  understanding  that  no  cooperative 
agreement  funds  may  be  profit  to  an  awardee 
of  a  cooperative  agreement.  Profit  is 
considered  as  any  amount  in  excess  of  the 
allowable  costs  of  the  cooperative  agreement 
awardee.  A  for-profit  organization  is  a 
corporation  or  other  legal  entity  that  is 
organized  or  operated  for  the  profit  or  benefit 
of  its  shareholders  or  other  owners  and  must 
be  distinguishable  or  legally  separable  from 
that  of  an  individual  acting  on  his/her  own 
behalf.  Applications  will  not  be  accepted 
from  applicants  which  do  not  meet  the  above 
eligibility  criteria  at  the  time  of  submission 
of  applications. 

Cooperative  agreements  may  not  be 
awarded  to: 

•  Any  individual; 

•  Social  Security  Administration 
Field  Offices; 

•  Any  State  agency  administering  the 
State  Medicaid  program  tinder  title  XIX 
of  the  Act; 


•  Any  entity  that  the  Commissioner 
determines  would  have  a  conflict  of 
interest  if  the  entity  were  to  receive  a 
cooperative  agreement  under  the 
Benefits  Planning,  Assistance,  and 
Outreach  Program;  or 

•  Any  organization  described  in 
section  501  (c)(4)  of  the  Internal  Revenue 
Code  of  1968  that  engages  in  lobbying 
(in  accordance  with  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  2 
U.S.C.  1611). 

Note:  Any  protection  and  advocacy 
organization  must  fully  explain  how  it  will 
ensure  there  will  be  no  conflict  of  interest 
between  providing  benefits  planning  and 
assistfmce  services  and  outreach,  and 
delivering  protection  and  advocacy  services 
to  beneficiaries.  In  particular,  they  must 
show  how  they  will  ensure  full  protection 
and  advocacy  services  will  be  provided  when 
the  complaint  is  against  the  Benefits 
Specialist  or  organization.  Also,  any 
organization  that  will  apply  to  be  an 
employment  network  under  SSA's  Ticket  to 
Work  and  Self-Sufficiency  Program  must 
fully  explain  how  it  will  ensure  there  will  be 
no  conflict  of  interest  if  it  also  receives  a 
cooperative  agreement  to  provide  benefits 
plaimlng,  assistance,  and  outreach.  This  is 
especially  important  in  the  area  of  assisting 
beneficiaries  with  PASS  plans  or  other  work 
incentives  which  will  enable  them  to  keep 
receiving  benefits,  thus  delaying,  or 
preventing  entirely,  payments  to  the 
employment  network. 

B.  Targeted  Geogmpbic  Area/ 
Population 

To  ensiu^  statewide  availability  of 
benefits  planning,  assistance,  and 
outreach,  as  required  by  section  1149  of 
the  Act,  SSA  intends  to  award 
cooperative  agreements  partly  on  the 
basis  of  geographic  area. 

While  SSA  recognizes  that  not  every 
SSDI  or  SSI  beneficiary  with  a  disability 
will  access  benefits  planning, 
assistance,  and  outreach,  it  must  be 
available  to  each  via  the  project 
targeting  a  specific  geographic  area. 
Therefore,  each  awarded  project  must 
make  those  services  available  to  ail  SSDI 
and  SSI  beneficiaries  with  disabilities 
within  the  geographic  area  it  serves. 
Because  youth  with  disabilities  is  such 
an  important  population  to  target  for 
those  services,  each  project  must  make 
benefits  planning,  assistance,  and 
outreach  available  to  SSI  recipients  as 
young  as  age  14.  In  providing  benefits 
planning,  assistance,  and  outreach, 
projects  must  make  concerted  and 
aggressive  efforts  to  address  the  needs  of 
imderserved  individuals  with 
disabilities  bom.  diverse  ethnic  and 
racial  communities  (e.g..  Native 
Americans,  Vietnamese).  In  particular, 
applicants  should  show  how  they 
intend  to  do  outreach  in  ways  that 
ensure  interaction  with  diverse 


commimities  and  must  specify  the 
geographic  area  they  wish  to  cover. 

Entities  are  encouraged  to  collaborate 
with  other  public  and/or  private 
organizations  (e.g.,  DOL  One-Stop 
Career  Center),  through  interagency 
agreements  or  other  mechanisms,  if 
necessary,  to  integrate  services  to 
beneficiaries  with  disabilities.  Entities 
should  also  consider  collaboration  with 
other  organizations  to  prepare  an 
application  for  a  cooperative  agreement 
to  provide  benefits  planning,  assistance, 
and  outreach  to  all  beneficiaries  within 
a  specific  area.  For  example,  Native 
American  tribal  governments  may 
collaborate  to  develop  a  proposal  to 
cover  specified  reservation  lands. 

All  applications  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-applicants,  subgrantees 
or  subcontractors.  However,  where  more 
than  the  maximum  award  amount  is 
requested,  and  would  be  awarded  for 
the  targeted  geographic  area, 
collaborating  agencies  should  submit 
separate  applications. 

C.  Application  Process 

The  codperative  agreement 
application  process  consists  of  a  one- 
stage,  full  application.  Independent 
reviewers  will  competitively  review  the 
application  against  the  evaluation 
criteria  specified  in  this  annoimcement 
(see  Part  V).  Applications  will  be 
reviewed  against  others  targeting  the 
same  State  or  localify;  for  example,  an 
application  targeting  the  State  of 
Alabama  will  be  competitively  reviewed 
against  all  other  applications  targeting 
Alabama,  including  any  that  mi^t 
target  both  Georgia  and  Alabama,  or 
only  specific  portions  of  Alabama.  (SSA 
must  ensure  that  all  beneficiaries  with 
disabilities  have  access  to  benefits 
planning,  assistance,  and  outreach 
throughout  each  of  the  States.) 

D.  Application  Consideration 
Applications  will  be  initially  screened 

for  relevance  to  this  annoimcement.  If 
judged  irrelevant,  the  application  will 
be  returned  to  the  applicant.  Also, 
applications  that  do  not  meet  the 
applicant  eligibiUfy  criteria  in  Section  A 
above  will  not  be  accepted. 

Applications  that  are  complete  and 
conform  to  the  requirements  of  this 
annoimcement,  the  instructions  in  Form 
SSA-96-BK,  and  the  separate 
instructions  for  completing  Part  ID, 
Program  Narrative  (of  the  SSA-96-BK), 
will  be  reviewed  competitively  against 
the  evaluation  criteria  specified  in  Part 
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V  of  this  announcement  and  evaluated 
by  Federal  and  non-Federal  personnel. 
See  part  VI  for  instructions  on  obtaining 
Form  SSA-96-BK.  The  results  of  this 
review  and  evaluation  will  assist  the 
Commissioner  in  making  award 
decisions.  Although  the  results  of  this 
review  are  a  primary  factor  considered 
in  making  the  decisions,  the  review 
score  is  not  the  only  factor  used.  In 
selecting  eligible  applicants  to  be 
funded,  consideration  will  be  given  to 
achieving  statewide  accessibility  to 
benefits  planning,  assistance,  and 
outreach  to  avoiding  unnecessary 
duplication  of  effort. 

The  application  requirements  in  part 
rV  are  the  minimum  amount  of  required 
project  information.  Projects  are 
responsible  for  collecting  management 
information  (MI)  according  to  the 
guidelines  provided,  producing  regular 
reports  according  to  the  guidelines 
provided,  and  producing  a  final  report 
which  analyzes  the  successes  and/or 
failures  of  the  methodology  used  to 
provide  benefits  planning,  assistance, 
and  outreach  to  SSDI  and  SSI 
beneficiaries,  and  others. 

All  projects  must  adhere  to  SSA's 
Privacy  and  Confidentiality  Regulations 
(20  CFR  part  401)  for  maintaining 
records  of  individuals,  as  well  as 
provide  specific  safeguards  surrounding 
beneficiary  information  sharing,  paper/ 
computer  records/data,  and  other  issues 
potentially  arising  from  providing 
benefits  planning,  assistance,  and 
outreach  to  SSDI  and  SSI  beneficiaries 
with  disabilities. 

E.  Application  Approval 

Cooperative  agreement  awards  will  be 
issued  within  the  constraints  of 
available  Federal  funds  and  at  the 
discretion  of  SSA.  The  official  award 
document  is  the  "Notice  of  Cooperative 
Agreement  Award."  It  will  provide  the 
amount  of  the  award,  the  purpose  of  the 
award,  the  term  of  the  agreement,  the 
total  project  period  for  which  support  is 
contemplated,  the  amount  of  financial 
participation  required,  and  any  special 
terms  and  conditions  of  the  cooperative 
agreement. 

F.  Costs 

Federal  cooperative  agreement  funds 
may  be  used  for  allowable  costs 
incurred  by  awardees  in  conducting 
direct  benefits  planning,  assistance,  and 
outreach  services  to  SSA's  beneficiaries 
with  disabilities.  These  costs  could 
include  administrative  and  overall 
project  management  costs,  within  the 
limitations  discussed  earlier. 

Federal  cooperative  agreement  funds 
are  not  intended  to  cover  costs  that  are 
reimbursable  under  an  existing  public 


or  private  program,  such  as  social 
services,  rehabilitation  services,  or 
education.  No  SSDI  or  SSI  beneficiary 
can  be  charged  for  any  service  delivered 
under  a  Benefits  Planning,  Assistance, 
and  Outreach  Program  cooperative 
agreement,  including  preparing  a  PASS. 
Benefits  planning  and  assistance 
services  are  intended  to  be  free  and 
must  be  made  accessible  to  all  SSA 
beneficiaries  with  disabilities  in  the 
project's  target  geographical  area. 
Project  funds  should  not  be  used  to 
create  new  benefits  or  extensions  of 
existing  benefits. 

Part  IV.  Program  Requirements 

A.  General  Requirements 

The  cooperative  agreement  awardees 
shall: 

1.  Provide  the  location  of  the  targeted 
service  area(s)  (by  county,  and 
independent  city  in  VA)  to  SSA  as  part 
of  the  application  (see  Part  III,  Section 

B,  Targeted  Geographic  Area/ 
Population); 

2.  Work  with  SSA's  technical 
assistance  and  training  contractor  in 
arranging  training  for  Benefits 
Specialists; 

3.  Provide  a  brief  project  description 
to  the  contractor; 

4.  Employ  Benefits  Specialists  and 
have  them  attend  an  initial  5-day  face- 
to-face  training  session  within  90  days 
of  award  of  the  cooperative  agreement. 
SSA's  technical  assistance  and  training 
contractor  will  provide  technical 
assistance  and  training  to  projects  about 
SSA's  programs  and  work  incentives 
(e.g.,  trial- work  period  (TWP),  extended 
period  of  eligibility  (EPE),  impairment- 
related  work  expenses  (IRWE),  Plan  for 
Achieving  Self-Support  (PASS),  1619(a) 
6md  (b),  and  Medicaid  buy-in 
provisions/Balanced  Budget  Act); 
Medicare  and  Medicaid;  and  on  other 
Federal  work  incentives  programs.  (SSA 
will  attend  that  training  session  to 
provide  a  half-day  orientation  session 
for  project  directors.)  The  applicant  is 
responsible  for  providing  technical 
assistance  and  training  to  Benefits 
Specialists  about  State  and  local 
programs. 

5.  Have  Benefits  Speci^ists  attend 
refresher/follow-up  and  new  hire 
training  sessions,  as  needed,  and  take 
part  in  the  evaluation  of  training 
activities  and  the  evaluation  of  ongoing 
training  needs  evaluation  by  the 
contractor. 

6.  Within  90  days  after  award,  the 
applicant  will  ensure  Benefits 
Specialists  have  completed  training, 
have  developed  outieach  plans  and 
begun  initial  outreach,  and  are  prepared 
to  provide  direct  benefits  planning  and 


assistance  services  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities  within  the 
targeted  geographic  area  who  are 
requesting  these  services; 

7.  Finalize  the  MI  system  data 
collection  elements  (as  defined  by  SSA) 
and  procedures  with  SSA  within  60 
days  after  award; 

8.  Develop  and  submit  quarterly 
reports  that  contain  MI  to  SSA,  Office  of 
Acquisition  and  Grants  (OAG); 

9.  Develop  and  submit  quarterly 
financial  reports  to  SSA.  OAG; 

10.  Provide  a  description  of  all 
plaimed  changes  to  the  project  design 
for  approval  by  SSA  prior  to 
implementation; 

11.  Cooperate  writh  SSA  in  scbedtiling 
and  conducting  site  visits; 

12.  Develop  and  maintain  a 
collaborative  working  relationship  with 
the  local  servicing  Social  Security 
office; 

13.  Implement  an  ongoing 
management  and  quality  assurance 
process  that  uses  MI  data;  and 

14.  Attend  scheduled  conferences, 
participate  in  panel  and  small  group 
discussions,  and  make  project 
presentations. 

B.  Description  of  Projects 

The  project  awardees  shall: 

•  Provide  direct  individualized 
benefits  plaiming  and  assistance, 
including  information  on  the 
availability  of  protection  and  advocacy 
services,  to  beneficiaries  with 
disabilities,  including  individuals 
participating  in  the  Ticket  to  Work  and 
Self-Sufficiency  Program  established 
under  section  1148  of  the  Act,  the 
program  established  under  section  1619 
of  the  Act,  and  other  programs  that  are 
designed  to  encourage  disabled 
beneficiaries  to  work; 

•  Conduct  ongoing  outreach  efforts  to 
beneficiaries  with  disabilities  (and  to 
the  families  of  such  beneficiaries)  who 
are  potentially  eligible  to  participate  in 
Federal  or  State  work  incentives 
programs  that  are  designed  to  assist 
beneficiaries  with  disabilities  to  work, 
by  preparing  and  disseminating 
information  and  explaining  such 
programs.  In  conducting  benefits 
planning,  assistance,  and  outreach 
activities,  project  awardees  will  work  in 
cooperation  with  other  Federal,  State, 
and  private  agencies  and  nonprofit 
organizations  that  serve  beneficiaries 
with  disabilities,  and  with  agencies  and 
organizations  that  focus  on  vocational 
rehabilitation  and  work-related  training 
and  counseling,  including  DOL  One- 
Stop  Career  Centers. 

In  order  to  be  considered  for  an 
award,  applicants  must  describe: 
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•  Their  tinderstanding  of  benefits 
planning  and  assistance,  including  the 
benefits  programs  with  which  they  have 
worked  in  the  past; 

•  How  they  will  notify  all  SSDI  and 
SSI  beneficiaries  with  disabilities  in  the 
targeted  geographic  area  about  benefits 
planning  and  assistance  and  provide 
those  services  to  beneficiaries; 

•  Their  understanding  of  outreach, 
and  how  they  will  conduct  outreach  to 
all  SSDI  and  SSI  beneficiaries  with 
disabilities  (and  their  families)  in  the 
targeted  geographic  area  who  are 
potentially  eligible  to  participate  in 
Federal  or  State  work  incentives 
programs  designed  to  assist 
beneficiaries  with  disabilities  to  work, 
and,  particularly,  how  the  outreach 
strategies,  information,  and  materials 
will  be  modified  to  seek  out  difi^erent 
ethnic  and  racial  groups; 

•  The  scope  of  the  project;  and 

•  How  that  project  achieves  the 
Benefits  Planning,  Assistance,  and 
Outreach  Program  goals  in  Part  I, 
Section  D. 

The  applicants  must  also  describe 
how  they  will  address  any  special 
cultural  requirements  of  populations 
(e.g..  Native  Americans)  within  the 
targeted  geographic  area,  as  well  as  non- 
English  speaking  popiUations  (e.g., 
Vietnamese)  and  SSI  recipients  as  young 
as  age  14. 

In  providing  benefits  planning  and 
assistance  services,  and  conducting 
outreach,  projects  liaust  be  sensitive  to 
issues  such  as  cultiiral  differences  and 
non-English  speaking  populations 
within  the  areas  they  serve  (e.g..  Native 
Americans,  Vietnamese).  Specifically, 
projects  must  address  the  needs  of 
underserved  individuals  with 
disabihties  from  diverse  ethnic  and 
racial  communities  and  show  how  they 
intend  to  provide  outreach  in  ways  that 
ensure  interaction  with  diverse 
communities. 

Applicants  must  also  provide 
information  on: 

•  Collaborative  relationships  with 
relevant  agencies,  including  SSA's  field 
offices,  and  organizations  [e.g.,  Centers 
for  Independent  Living,  DOL  One-Stop 
Career  Centers); 

•  Specific  services  and  supports  that 
will  be  involved  in  the  project  and  their 
roles; 

•  Case  management  and  monitoring 
systems  and  techniaues  to  be  used; 

•  Methods  of  evaluating  benefits 
planning,  assistance,  and  outreach 
provided;  and 

•  The  MI  and  quality  assurance 
process  that  will  be  used. 

Applicants  must  also  describe  how 
Benefits  Specialists  will  be  trained  on 
numerous  supports  which  are  often 


used  by  people  with  disabilities,  such  as 
long-term  care,  subsidized  housing,, 
paratransit,  and  food  stamps;  variations 
in  benefits  and  services  in  the  State  in 
which  the  applicant  is  located;  the 
State's  work  incentives  programs; 
workers'  compensation  and 
unemployment  insurance  programs; 
vocational  rehabilitation  services;  work- 
related  training  and  counseling 
programs;  and  other  community-based 
support  programs  designed  to  enable 
people  with  disabilities  to  work. 

Applicants  must  also  describe  how 
Benefits  Specialists  will  be  trained  to 
conduct  outreach  by  providing 
information,  guidance,  and  planning  to 
beneficiaries  with  disabilities  on  the: 

•  Availability  and  interrelation  of  any 
Federal  or  State  work  incentives 
programs  designed  to  assist 
beneficiaries  with  disabilities  for  which 
the  individual  may  be  eligible  to 
participate; 

•  Adequacy  of  any  health  benefits 
coverage  that  may  be  offered  by  an 
employer  of  the  individual  and  the 
extent  to  which  other  health  benefits 
coverage  may  be  available  to  the 
individual;  and 

•  Availability  of  protection  and 
advocacy  services  for  beneficiaries  with 
disabilities  and  how  to  access  such 
services. 

Note:  The  technical  assistance  and  training 
contractor  may  provide  technical  assistance 
materials  to  enable  project  Benefits 
Specialists  to^et  information  about  the 
subjects  in  the  preceding  paragraphs. 
However,  each  awardee  shall  be  responsible 
for  ensuring  that  Benefits  Specialists  are 
well-versed  in  these  areas. 

Applicants  must  describe  any  plans 
they  have  to  collaborate  or  coordinate 
with  public  and  private  organizations  to 
achieve  and/or  improve  their  project 
goals  and  submit  evidence  to  SSA  of 
these  organizations'  capabilities,  and 
willingness  to  participate  (e.g.,  letters  of 
intent,  memoranda  of  imderstanding). 
Applicants  should  not  request  letters  of 
intent  or  commitment  fi-om  SSA  field 
offices.  SSA  will  assure  field  office 
cooperation. 

Each  applicant  must  describe  the 
number  of  beneficiaries  with  disabilities 
it  expects  to  serve.  If  the  target  group  is 
not  large  enough  to  justify  a  mininmm 
award  of  $50,000,  the  appUcant  will  not 
be  considered  further. 

Note:  All  SSDI  and  SSI  beneficiaries 
(including  SSI  recipients  as  young  as  age  14) 
within  the  geographic  area  served  by  the 
project,  must  be  able  to  access  benefits 
planning,  assistance,  and  outreach  via  the 
project. 

The  project  may  be  part  of  a  larger 
State  initiative;  e.g..  a  DOL  One-Stop 
Career  Center,  that  serves  other 


individuals  with  disabilities,  such  as 
TANF  recipients;  however,  funds 
provided  by  SSA  under  the  cooperative 
agreements  cannot  be  used  to  serve 
people  with  disabilities  who  are  not 
beneficiaries  of  SSDI  and/or  SSI. 

C.  Benefits  Specialist  Responsibilities 
and  Competencies 

1.  Responsibilities 

Cooperative  agreement  awardees  shall 
select  individuals  who  will  act  as 
Benefits  Specialists.  Benefits  Specialists 
will  provide  work  incentives  planning 
and  assistance  directly  to  beneficiaries 
with  disabilities;  conduct  outreach 
efforts  to  beneficiaries  with  disabilities 
(and  their  families),  who  are  potentially 
eligible  to  participate  in  Federal  or  State 
work  incentives  programs  designed  to 
assist  disabled  beneficiaries  to  work; 
and  work  in  cooperation  with  Federal, 
State,  and  private  agencies  and 
nonprofit  organizations  that  serve 
beneficiaries  with  disabilities.  Benefits 
Specialists  will  also  provide 
information  on  the  adequacy  of  health 
benefits  coverage  that  may  be  offered  by 
an  employer  of  a  beneficiary  with  a 
disability;  the  extent  to  which  other 
health  benefits  coverage  may  be 
available  to  that  beneficiary;  and  the 
availability  of  protection  and  advocacy 
services  for  beneficiaries  with 
disabilities,  and  how  to  access  such 
services. 

Benefits  Plaiming 

Benefits  planning  requires  an  in- 
depth  understanding  of  the  current 
status  of  a  beneficiary  being  served. 
Initial  benefits  plaiming  will  support  a 
beneficiary  over  a  period  of  several 
weeks  to  several  months,  concluding 
when  the  beneficiary  has  received 
guidance  to  support  informed  choices. 
Benefits  Specialists  will  establish  plans 
for  beneficiaries  with  disabilities,  and 
develop  long-term  supports  that  may  be 
needed  to  ensure  success.  Following  the 
initial  benefits  planning  process,  they 
will  provide  periodic,  follow-up 
planning  services  to  ensure  that  the 
information,  analysis,  and  guidance  are 
updated  as  new  conditions  (with  regard 
to  the  applicable  programs  or  to  the 
individual's  situation)  arise. 

To  provide  benefits  planning  services, 
Benefits  Specialists  will: 

•  Obtain  and  evaluate  comprehensive 
information  about  a  beneficiary  with  a 
disability,  on  the  following: 

— Beneficiary  background  information, 

— Disability, 

— Employment  and  earnings, 

— Resources, 

— Federal  and  State  benefits, 

— Health  insurance, 
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— Work  expenses, 

— Work  incentives,  and 

— Service(s)  and  supports; 

•  Assess  the  potential  impacts  of 
employment  and/or  other  changes  on  a 
beneficiary's  Federal  and  State  benefits 
eligibility  and  overall  financial  well- 
being; 

•  Provide  information  and  assist  the 
beneficiary  in  understanding  and 
assessing  the  potential  impacts  of 
employment  and/or  other  actions  or 
changes  on  his/her  life  situation,  and 
provide  specific  guidance  regarding  the 
affects  of  various  work  incentives; 

•  Develop  a  comprehensive 
framework  of  possible  options  available 
to  a  beneficiary  and  projected  results  for 
each  as  part  of  the  ceu^er  development 
and  employment  process;  and 

•  Ensure  confidentiality  of  all 
information  provided. 

Benefits  Assistance 

Benefits  assistance  involves  the 
delivery  of  information  and  direct 
supports  for  the  purpose  of  assisting  a 
beneficiary  in  dealing  with  benefit 
issues  and  effectively  managing 
benefits.  Benefits  assistance  also 
involves  providing  information  and 
referral  and  problem-solving  services  as 
needed.  Benefits  management  services 
will  generally  build  on  previous 
planning  and  assistance  services  and 
include  periodic  updates  of  an 
individual's  specific  information, 
reassessment  of  benefit(s)  and  overall 
impacts,  education  and  advisement,  and 
additional  planning  for  monitoring  and 
managing  benefits  and  work  incentives. 

To  provide  benefits  assistance 
services,  Benefits  Specialists  will: 

•  Provide  time-limited  direct 
assistance  to  a  beneficiary  in  the 
development  of  a  comprehensive,  long- 
term  benefits  management  plan  to  guide 
the  effective  monitoring  and 
management  of  Federal  and  State 
benefits  and  work  incentives.  Specific 
components  of  the  plan  must  address: 
— Desired  benefit  and  work  outcomes, 
— Related  steps  or  activities  necessary  to 

achieve  outcomes, 
— ^Associated  dates  or  time  ftumes, 
— Building  on  initial  benefits  planning 

efforts  including  information 

gathering,  analysis  and  advisement, 

and 
— Benefits/financial  analysis  (pre-  and 

post-employment); 

•  Provide  time-limited,  intensive 
assistance  to  beneficiaries,  their  key 
stakeholders,  and  their  support  teams  in 
making  informed  choices  and 
establishing  both  employment-related 
goals  as  well  as  needed  benefits 
management  supports.  Needed  benefits 
assistance  could  include: 


— How  SSDI  and  SSI  work  incentives 
programs  may  lead  to  self-supporting 
employment  by  developing  a  PASS, 

— ^Developing  a  PASS  which  can  be 
used  to  obtain  training,  education, 
and  entrepreneurial  opportunities, 

— How  a  PASS  can  be  used  to  address 
some  of  the  barriers  to  employment, 
such  as  obtaining  a  car  for 
transportation  needs,  and 

— The  1619(b)  provisions  and 
requirements; 

•  Advocate  on  behalf  of  a  beneficiary 
with  other  agencies  and  programs, 
which  requires  in-person,  telephone 
and/or  written  communication  with  the 
individual  and  other  involved  parties 
generally  over  a  period  of  several  weeks 
to  several  months; 

•  Provide  time-limited  follow-up 
assistance  as  needed  to  beneficiaries 
who  have  previously  received  benefits 
planning  and/or  other  types  of  benefits 
assistance  services  and: 

— Assist  them  and  other  involved 

parties  to  update  information, 
— Reassess  impact  of  employment  and 

other  changes  on  benefits  and  work 

incentives,  and 
— Provide  additional  guidance  on 

benefit  options,  issues  and 

management  strategies; 

•  Assist  beneficiaries  as  needed  to 
update  benefits  management  plan; 

•  Provide  information,  referral,  and 
problem-solving  support; 

•  Provide  ongoing,  comprehensive, 
benefits  monitoring  and  management 
assistance  to  beneficiaries  who  are 
likely  to  experience  employment, 
benefits,  or  other  changes  that  may 
dramatically  affect  their  benefit(s) 
status,  health  care,  or  overall  financial 
well  being;  and 

•  Provide  long-term  benefits 
management  on  a  scheduled, 
continuous  basis,  allowing  for  the 
planning  and  provision  of  supports  at 
regular  checkpoints,  as  well  as  critical 
transition  points  in  an  individual's 
benefits,  employment  and  overall 
situation. 

Outreach 

Outreach  activities  are  ongoing, 
systematic  efforts  to  inform  individuals 
of  available  work  incentives,  as  well  as 
the  services  and  supports  available  to 
enable  them  to  access  and  benefit  from 
those  work  incentives.  Outreach  efforts 
shotdd  be  targeted  directly  to  SSDI  and 
SSI  beneficiaries  with  disabilities,  their 
families,  and  to  advocacy  groups  and 
service  provider  agencies  that  have 
regular  contact  with  them.  Outreach 
activities  should  be  directed  toward  and 
sensitive  to  the  needs  of  individuals 
from  diverse  ethnic  backgrounds, 


persons  with  English  as  their  second 
language,  as  well  as  non-English 
speaking  persons,  individuals  residing 
in  highly  iu"ban  or  nual  areas,  and  other 
traditionally  underserved  groups. 

To  conduct  ongoing  outreach. 
Benefits  Specialists  will: 

•  Prepare  and  disseminate 
information  explaining  Federal  or  State 
work  incentives  programs  and  their 
interrelationships;  and 

•  Work  in  cooperation  with  other 
Federal,  State,  and  private  agencies  and 
nonprofit  organizations  that  serve 
beneficiaries  with  disabilities,  and  with 
agencies  and  organizations  that  focus  on 
vocational  rehabilitation  and  work- 
related  training  and  coimseling. 

The  Benefits  Specialists  willconduct 
outreach  to  SSDI  and  SSI  beneficiaries 
with  disabilities  (and  their  families), 
who  are  potentially  eligible  to 
participate  in  Federal  or  State  work 
incentives  programs  that  are  designed  to 
assist  beneficiaries  with  disabilities  to 
work. 

2.  Competencies 

Applicants  must  ensure  that  Benefits 
Specialists  have  the  skills  required  to 
competently  provide  benefits  planning 
and  assistance  services,  and  outreach. 
We  prefer  that  cooperative  agreement 
awardees  use  Benefits  Specialists  who 
have  attained  a  bachelor's  degree  in  a 
relevant  field,  or  that  they  use  Benefit 
Specialists  with  relevant  experience. 
Benefit  Specialists  may  possess  a 
combination  of  education  and 
experience  if  the  experience  provides 
the  knowledge,  skills  and  abilities  to 
successfully  perform  the  duties  of  the 
position. 

Benefits  Specialists  should  bring  the 
following  knowledge,  skills,  and 
abilities  to  the  position: 

•  Basic  math  skills,  with  an  emphasis 
on  problem  solving; 

•  Deductive  ability  with  analytical 
thinking  and  creative  problem  solving 
skills; 

•  Acceptable  interviewing  skills; 

•  Ability  to  interpret  Federal  laws, 
regulations,  and  administrative  code 
about  public  benefits; 

•  Communication  skills  (written  and/ 
or  verbal); 

•  Knowledge  of  medical  terminology 
and  awareness  of  cultural  and  political 
issues  pertaining  to  various  populations 
and  to  various  disabilities;  and 

•  Basic  computer  skills. 
Benefits  Specialists  will  need  to 

become  proficient  in  the  following 
knowledge,  skills,  and  abilities: 

•  SSDI  and  SSI  disability  programs; 

•  Knowledge  of  all  public  benefits 
programs,  including  operations  and 
inter-relationships; 
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•  Translating  technical  information 
for  lay  individuals; 

•  Accessing  information  in  a  variety 
of  ways  (including  the  ability  to  be  able 
to  recognize  when  additional 
information  is  needed): 

•  Interpersonal  skills  {e.g.,  recognize 
and  help  people  manage  anger  and 
conflict,  enjoy  working  with 
individuals); 

•  Ck)unseling  skills  (ability  to  listen, 
evaluate  alternatives,  advise  on 
potential  cause  of  action); 

•  Knowledge  of  SSA  field  office 
structiire  and  how  to  work  with  various 
work  incentives  coordinators  (e.g.. 
PASS  specialists,  employment  support 
representatives); 

•  Knowledge  of  the  structiu«  and 
design  of  public  and  private  benefits 
systems  and  local  community  services; 
and 

•  Knowledge  of  ethics  (e.g., 
confidentiality,  conflict  of  interest). 

The  applicant  must  clearly  explain 
how  it  will  ensiu«  all  individuals  hired 
as  Benefits  Specialists  will  possess  or 
acquire  the  relevant  knowledge,  skills 
and  abilities.  SSA  has  contracted  with 
separate  entities  to  provide  technical 
assistance  and  training  to  cooperative 
agreement  awardees  on  an  ongoing  basis 
about  SSA's  programs  and  work 
incentives.  Medicare  and  Medicaid,  and 
other  Federal  work  incentives  programs. 
Those  entities  are:  Cornell  University 
for  SSA  Regions  I,  II  and  V  (which 
includes  Minnesota);  Virginia 
Commonwealth  University  for  Regions 
in  (including  Virginia),  FV  (including 
Alabama,  Florida,  Georgia,  South 
Carolina,  and  Tennessee),  VI  (including 
Loiusiana),  and  IX  (including  Nevada); 
and  the  University  of  Missouri, 
Colimibia  for  Regions  Vn,  Vni 
(including  North  Dakota),  and  X 
(including  Oregon).  The  applicant  is 
responsible  for  providing  technical 
assistance  and  training  to  Benefits 
Specialists  about  State  and  local 
programs. 

D.  Management  Information  and 
Reporting 

In  addition  to  cooperating  with  the 
surveys  outlined  in  Part  I,  Section  D, 
entities  must  provide  all  collected  data 
and  report  the  results  to  SSA's  Office  of 
Acquisition  and  Grants,  as  described 
below. 

Common  data  elements,  as  defined  by 
SSA,  will  be  collected  by  all  projects. 
The  awardee  and  SSA  will  use  the 
management  information  (MI)  data  to 
manage  the  project  and  to  determine 
what  additional  resources  or  other 
approaches  may  be  needed  to  improve 
the  process.  The  data  will  also  be 
valuable  to  SSA  in  its  analysis  of  and 


future  planning  for  the  SSDI  and  SSI 
programs. 

All  projects  must  adhere  to  SSA's 
Privacy  and  Confidentiality  Regulations 
(20  CFR  part  401)  for  maintaining 
records  of  individuals,  as  well  as 
provide  specific  safeguards  siurounding 
beneficiary  information  sharing,  paper/ 
computer  records/data,  and  other  issues 
potentially  arising  from  providing 
benefits  planning,  assistance,  and 
outreach  to  SSDI  and  SSI  beneficiaries 
with  disabilities. 

All  projects  shall  provide  for  the 
design,  development,  implementation, 
and  maintenance  of  an  MI  system, 
which  must  be  compatible  with  SSA 
database  specifications  that  are  fixed- 
format  ASCII  files.  The  MI  system  shall 
allow  for  necessary  data  collection  on 
SSDI  and  SSI  beneficiaries.  For  the 
purpose  of  providing  MI  to  SSA  in 
support  of  the  implementation  and 
management  of  the  projects,  projects 
will  collect,  analyze,  and  summarize  the 
data  listed  below: 

Beneficiary  Background  Information 

1.  Beneficiary /recipient  name  (Last, 
First,  Middle) 

2.  Date  of  birth 

3.  Gender 

4.  Special  language  or  other 
considerations 

5.  Mailing  address 

6.  Telephone  number 

7.  Social  Security  number 

8.  Representative  payee  (RP)  name  (if 
applicable) 

9.  RP  address 

10.  Current  level  of  education 

11.  Whether  pursuing  education 
currently  and  at  what  level  {e.g.,  post 
secondary,  continuing  adult 
education,  special  education, 
vocational  education) 

12.  Proposed  educational  goals 

13.  Primary  diagnosis 

14.  Seconaary  diagnosis  (if  applicable) 

15.  Employer  health  care  coverage  at 
outset  (if  working) 

16.  Other  health  care  coverage 

Emplojrment  Information  (current  and 
proposed  goal — where  applicable) 

1.  Self-employed  or  employee 

2.  Type  of  work 

3.  Beginning  date 

4.  Hours  per  week 

5.  Monthly  gross  earned  income 

6.  Monthly  net  earned  income 

7.  Work-related  expenses 

Proposed  Training  Information 

1.  Work-related  training/counseling 
program 

2.  Proposed  other  training 

Benefits  (current  and  expected  changes 
if  employment  goals  are  reached) 
1.  SSDI 


2.  SSI 

3.  Concurrent  (SSDI  and  SSI) 

4.  Medicare 

5.  Medicaid 

6.  Subsidized  housing  or  other  rental 
subsidies 

7.  Food  Stamps 

8.  General  Assistance 

9.  Workers  Compensation  benefits 

10.  Unemployment  Insurance  benefits 

11.  Other  Federal,  State,  or  local 
supports,  including  TANF  (specify) 

Incentives  To  Be  Used 

1.  Trial-work  period  (TWP) 

2.  Extended  period  of  eligibility  (EPE) 

3.  Impeurment-related  work  expenses 
(IRWE) 

4.  Plan  for  achieving  self-support 
(PASS) 

5. 1619(a) 

6.  1619(b) 

7.  Medicaid  buy-in  provisions/Balanced 
Budget  Act 

Services  To  Be  Used 

1.  Vocational  Rehabilitation  services 

2.  Paratransit  services 

3.  Protection  and  Advocacy  services 

4.  Work-related  training/coimseling 
program 

5.  DOL  One-Stop  Career  Center  services 

6.  Transitioning  youth  services  {bom 
school  to  post-secondary  education  or 
to  work) 

Monthly  Benefits  Planning,  Assistance, 
and  Outreach  Activities  Performed  by 
Benefits  Planning  Organization 

1.  Number  of  SSDI/SSI  beneficiaries 
(over  age  18)  requesting  assistance 
(initial  and  repeat  requests) 

2.  Number  of  SSDI/SSI  beneficiaries 
(ages  14  to  18)  requesting  assistance 
(initial  and  repeat  requests) 

3.  Number  of  new  benefits  management 
plans  prepared 

4.  Number  of  updated  benefits 
management  plans  prepared 

5.  Number  of  presentations  given  at 
forums,  conferences,  meetings,  etc. 
All  data  elements  are  to  be  collected 

in  accordance  with  precise  definitions 
to  be  provided  by  SSA  diuing  start-up 
activities.  Adherence  to  such  precise 
definitions  is  crucial  to  the 
comparability  of  the  data  across  project 
sites. 

Entities  awarded  cooperative 
agreements  under  this  notice  shall 
submit  quarterly  progress  reports  to 
SSA,  OAG.  SSA  expects  that  the 
projects  will  need  a  period  of  time  to 
begin  providing  services  and  collecting 
management  information.  Therefore,  the 
first  quarterly  report  shall  include  a 
description  of  the  project,  a  status  of 
data  collection  operations,  actions  that 
were  taken,  planned  actions,  and  a 
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description  of  how  the  project  is 
addressing  the  needs  of  individuals 
with  disabilities  from  diverse  ethnic  and 
racial  communities,  both  in  benefits 
planning  and  in  carrying  out  outreach 
activities. 

Subsequent  reports  shall  provide:  a 
status  of  the  project,  any  problems  or 
proposed  changes  in  the  project  {e.g., 
requests  for  technical  assistance  from 
contractor,  interagency  agreement 
change);  specific  information  (baseline 
data/program  statistics)  required  by 
SSA,  including  that  listed  above;  a 
description  of  how  the  project  is 
addressing  the  needs  of  individuals 
with  disabilities  from  diverse  ethnic  and 
racial  communities,  both  in  benefits 
planning  and  in  carrying  out  outreach 
activities;  actions  that  were  taken,  and 
planned  actions.  The  quarterly  reports 
shall  be  submitted  to  SSA,  OAG,  within 
30  days  after  the  end  of  the  quarter. 

SSA  personnel  (SSA  Project  Officer 
and/or  other  staff)  expect  to  visit  each 
project  at  least  once  in  each  year  of  the 
cooperative  agreement.  The  SSA  Project 
Officer  shall  review  site  operations, 
including  collection  of  management 
information,  and  evaluate  how  projects 
are  finding  ways  to  make  benefits 
planning,  assistance,  and  outreach 
activities  more  effective  in  achieving 
SSA's  Benefits  Planning,  Assistance, 
and  Outreach  Program  goals. 

Staff  members  from  each  project  shall 
attend  an  initial  training  meeting  that 
will  include  an  orientation  session  by 
SSA,  and  subsequent  scheduled 
conferences  at  SSA  headquarters  or 
alternate  sites  chosen  by  SSA.  Those 
meetings  will  provide  awardees  of 
cooperative  agreements  with  the 
opportunity  to  exchange  information 
with  SSA  and  other  awardees. 

E.  Evaluation 

Process  Evaluation 

The  purpose  of  process  evaluation  is 
for  SSA  and  the  awardee  to  assess  how 
the  project  functioned  and  how  the 
process  might  be  altered  to  more 
efficienUy  and/or  successfully  provide 
the  services  required  under  section  1 149 
of  the  Act.  The  process  evaluation  will 
require  both  data  collection  and 
qualitative  observatioiial  evaluation 
through  site  visits  and/or  project 
reporting. 

Participant  Experience 

The  goal  of  these  cooperative 
agreements  is  the  provision  of  services 
to  enhance  beneficiary  awareness  and 
imderstanding  of  SSA  work  incentives 
and  thereby  enhance  beneficiaries' 
ability  to  make  informed  choices 
regarding  work.  The  goal  is  not  to 


provide  employment  services. 
Nevertheless,  SSA  is  clearly  interested 
in  identifying  participant  outcomes 
under  the  Benefits  Planning,  Assistance, 
and  Outreach  Program  to  determine  the 
extent  to  which  participants  achieve 
their  employment,  financial,  and  health 
care  goals.  "Therefore,  SSA  is  requiring 
that  cooperative  agreement  awardees 
collect  data  regarding  the  employment 
status,  benefit  status,  and  income  of 
beneficiaries  before  providing  services 
imder  these  cooperative  agreements. 
SSA  intends  to  use  this  information  to 
support  the  sample  selection  for 
participants  in  the  customer  satisfaction 
survey.  This  will  allow  SSA  to  include 
the  experiences  and  outcomes  of  a  broad 
range  of  beneficiaries. 

Each  project  shall  submit  periodic 
reports  (as  described  in  Part  IV,  Section 
D,  Management  Information  and 
Reporting)  to  SSA,  OAG.  Data  and 
information  that  are  used  in  preparing 
the  reports  can  be  used,  for  example,  to 
improve  the  efficiency  of  the  project's 
operations,  use  of  staff,  and  linkages 
between  the  project  and  the  programs 
for  which  benefits  planning  is  needed  to 
better  meet  the  needs  of  target 
populations.  In  addition,  the  evaluation 
results  will  be  disseminated  to  other 
projects  to  promote  learning,  program 
refinements,  and  facilitate  partnership 
and  achievement  of  project  objectives. 
Timely  comprehensive  MI  data  also 
allows  for  cost  accounting,  which  helps 
improve  the  efficiency  of  service 
approaches  and  may  inform  future 
policy  decisions. 

Part  V.  Application  Review  Process  and 
Evaluation  Criteria 

A.  Screening  Requirements 

All  applications  that  meet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement. 
Complete  and  conforming  applications 
will  then  be  evaluated. 

1.  Niunber  of  Copies:  The  applicant 
must  submit  one  original  signed  and 
dated  application  and  a  minimiun  of 
two  copies.  The  submission  of  seven 
additional  copies  is  optional  and  will 
expedite  processing,  but  will  not  affect 
the  evaluation  or  scoring  of  the 
application. 

2.  Length:  The  program  narrative 
portion  of  the  application  (Part  III  of  the 
SSA-96-BK)  may  not  exceed  30  double- 
spaced  pages  (or  15  single-spaced  pages) 
on  one  side  of  the  paper  only,  using 
standard  {RVz"  x  ll'O  size  paper,  and  12- 
point  font.  Attachments  that  support  the 
program  narrative  coimt  towards  the  30- 
page  limit. 


B.  Evaluation  Criteria 

Applications  that  pass  the  screening 
process  will  be  independently  reviewed 
by  at  least  three  individuals,  who  will 
evaluate  and  score  the  applications 
based  on  the  evaluation  criteria.  There 
are  foiu  categories  of  criteria  used  to 
score  applications:  capability; 
relevance/adequacy  of  program  design; 
resources  and  management;  and  quality 
assurance  plan.  The  total  points 
possible  for  an  application  is  100,  and 
sections  are  weighted  as  noted  in  the 
descriptions  of  criteria  below. 

Although  the  results  from  the 
independent  panel  reviews  are  the 
primary  factor  used  in  making  funding 
decisions,  they  are  not  the  sole  basis  for 
making  awards.  The  Commissioner  will 
consider  other  factors  as  well  when 
making  funding  decisions.  For  instance, 
the  need  to  assure  the  required 
geographic  distribution  of  projects  may 
take  precedence  over  rankings/scores  of 
the  review  panel. 

Following  are  the  evaluation  criteria 
that  SSA  will  use  in  reviewing  all 
applications  (relative  weights  are  shown 
in  parentheses): 

1.  Capability    (20  points) 

The  applicant's  capability  to  deliver 
benefits  planning  and  assistance 
services  will  be  judged  by: 

•  Description  of  how  entity  will  test 
for  Benefits  Specialist  competencies 
listed  in  Part  FV  and  provide  any  needed 
training  to  ensure  com(>etencies  will  be 
maintained  and/or  enhanced; 

(8  points) 

•  Description  of  the  proposed 
administration  and  organization  of  the 
project,  including  the  existence  of  the 
necessary  administrative  resources  to 
effectively  carry  out  the  project;  and 
(7  points) 

•  Project  Director's  and  key  staff's 
dociunentation  of  experience  and 
results  of  past  projects  of  this  nature 
(extra  consideration  may  be  given  to 
applicants  based  on  the  quality  and 
extent  of  their  experience  in  retxmi-to- 
work  efforts  for  SSDI  and  SSI 
beneficiaries  with  disabilities). 

(5  points) 

2.  Relevance/ Adequacy  of  Project 
Design    (30  points) 

The  adequacy  of  project  design  will 
be  judged  by: 

•  A  description  of  the  project 
operations,  including  how  the  project 
will  work  {e.g.,  identification  and 
notification  of  potential  project 
participants  about  availability  of 
benefits  planning  and  assistance 
services,  location  for  providing  services, 
ability  to  travel  to  beneficiary,  etc.)  and 
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the  quality  of  the  project  design; 
(6  points) 

•  A  description  of  how  the  project 
will  address  provision  of  benefits 
planning,  assistance,  and  outreach  to 
transition-to-work  aged  SSI  youth; 

(5  points) 

•  A  description  of  how  the  project 
will  address  provision  of  benefits 
planning,  assistance,  and  outreach  to 
populations  with  special  cultural  or 
language  requirements;    (5  points) 

•  Evidence  of  collaboration  with 
relevant  agencies,  including  collocation 
within  a  DOL  One-Stop  Career  Center 
organization,  in  providing  benefits 
planning  and  assistance  services;  and 
extent  and  clarity  of  collaborative  efforts 
with  other  organizations,  including 
letters  of  intent  or  written  assurances; 
and    (5  points) 

•  A  concise  and  clear  statement  of  the 
project  goals  and  objectives;  MI  data  to 
be  collected;  specification  of  data 
sources;  and  how  quality  assurance  will 
be  realized;     (4  points) 

•  Description  of  problems  that  may 
arise  and  how  they  will  be  resolved; 
e.g.,  how  dropouts  and  inadequate 
numbers  of  participants  will  be 
handled;  and     (3  points) 

•  Evidence  of  how  the  approach 
proposed  will  accomplish  Benefits 
Planning,  Assistance,  and  Outreach 
Program  goals.     (2  points) 

3.  Resources  and  Management 
(30  points) 

Resources  and  management  will  be 
judged  by: 

•  Appropriateness  of  qualifications  of 
the  project  personnel,  as  evidenced  by 
training  and  experience  indicating  that 
they  have  the  skills  required  to 
competently  provide  benefits  planning 
and  assistance  services,  and  outreach; 

(8  points) 

•  Evidence  of  successful  previous 
experience  related  to  benefits  planning, 
assistance,  and  outreach  programs; 

(4  points) 

•  Evidence  that  the  applicant  has  a 
working  knowledge  of  work  incentives 
and  the  various  programs  available  to 
beneficiaries  wiUi  disabilities; 

(4  points) 

•  Evidenceof  adequate  facilities  (e.g., 
collocation  within  a  DOL  One-Stop 
Career  Center)  and  resources  to  deliver 
services;     (4  points) 

•  Appropriateness  of  the  case 
management  and  monitoring  systems 
and  techniques,  including  an  MI  system, 
quality  assurance  system,  and  a  range  of 
other  monitoring  and  management 
options;    (3  points) 

•  Extent  and  quality  of  project 
assurances  that  sufficient  resources 
(including  personnel,  time,  funds,  and 


facilities)  will  be  available  to  support 
services  to  beneficiaries;    (3  points) 

•  Evidence  that  the  applicant  will 
meaningfully  involve  family  members 
and  other  representatives  of  target 
groups,  including  advocates  in  the 
process  of  delivery  services;  and 

(2  points) 

•  Cost  effectiveness,  per  client  costs, 
and  reasonableness  of  overall  project 
cost  relative  to  planned  services. 

(2  points) 

4.  Quality  Assurance    (20  points) 

The  applicant's  quality  assurance 
plan  will  be  judged  by: 

•  Extent  to  which  training  is 
accommodated  and  planned  for  to 
ensure  that  all  Benefits  Specialists 
maintain  knowledge,  skills,  and 
abilities,  and  acquire  more;     (6  points) 

•  Extent  to  which  the  awardee 
proposes  to  use  MI  data  to  improve 
processes  and  ensiu«  that  all 
information  given  is  accurate  and 
pertinent;     (4  points) 

•  Extent  to  which  the  proposed 
quality  assurance  plan  complies  with 
the  requirements  of  SSA.  in  terms  of 
data  collection,  reporting,  and  ensuring 
that  only  accurate  information  is 
provided  to  beneficiaries  and  others; 

(4  points) 

•  Extent  to  which  the  proposed  staff 
demonstrate  expertise  in  the  area  of 
benefits  planning  and  assistance;  and 
(4  points) 

•  The  extent  to  which  staff  have 
experience  collecting,  protecting,  and 
analyzing  data  on  beneficiaries  with 
disabilities  to  provide  benefits  planning 
and  assistance  services,  and  outreach. 
(2  points) 

Part  VI.  Instructions  for  Obtaining  and 
Submitting  Application 

A.  Availability  of  Forms 

The  Internet  is  the  primary  means 
recommended  for  obtaining  an 
application  kit  under  this  program 
announcement.  An  application  kit 
containing  all  of  the  prescribed  forms 
and  instructions  needed  to  apply  for  a 
cooperative  agreement  under  this 
announcement  may  be  obtained  at  the 
following  Internet  address:  http// 
www.ssa.gov/oag/grants. 

Although  the  mtemet  is  SSA's 
preferred  method  of  making  application 
kits  available,  an  application  kit  also 
may  be  obtained  by  writing  to:  Grants 
Management  Team,  Office  of  Operations 
Contracts  and  Grants,  OAG,  Social 
Security  Administration,  l-E-4  Gwynn 
Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21207- 
5279. 

Requests  submitted  by  mail  should 
Include  two  return  address  labels.  Also, 


please  provide  the  name,  title  and 
telephone  number  of  the  individual  to 
contact;  and  the  organization's  name, 
street  address,  city.  State  and  zip  code. 

To  ensure  receipt  of  the  proper  kit, 
please  include  program  announcement 
number  SSA-OESP-01-2  and  the  date 
of  this  announcement. 

B.  Checklist  for  a  Complete  Application 

The  checklist  below  is  a  guide  to 
ensure  that  the  application  package  has  ' 
been  properly  prepared. 

— An  original,  signed  and  dated 
application  plus  at  least  two  copies. 
Seven  additional  copies  are  optional 
but  will  expedite  processing. 

— ^The  program  narrative  portion  of  the 
application  (Part  III  of  the  SSA-96- 
BK)  may  not  exceed  thirty  double- 
spaced  pages  (or  fifteen  single-spaced 
pages)  on  one  side  of  the  paper  only, 
using  standard  (SVz'  x  11^  size  paper, 

■  and  12-point  font.  Attachments  that 
support  the  program  narrative  count 
towards  the  3Q-page  limit. 

— Attachments/Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation. 
Please  do  not  include  books  or 
videotapes  as  they  are  not  easily 
reproduced  and  are  therefore 
inaccessible  to  reviewers.' 

— A  complete  application,  which 
consists  of  the  following  items  in  this 
order: 

(1)  Part  I  (Face  page) — Application  for 
Federal  Assistance  (SF  424,  REV  4-88); 

(2)  Table  of  Contents; 

(3)  Project  Summary  (not  to  exceed 
one  page); 

(4)  Part  n — Budget  Information, 
Sections  A  through  G  (Form  SSA-96- 
BK); 

(5)  Budget  Justification  (in  Section  B 
Budget  Categories,  explain  how 
amounts  were  computed),  including 
subcontract  organization  budgets; 

(6)  Part  in — ^Application  Narrative  and 
Appendices; 

(7)  Part  rv — Assurances; 

(8)  Additional  Assurances  and 
Certifications — regarding  Lobbying  and 
regarding  Drug-Free  Workplace;  and 

(9)  Form  SSA-3966-PC— 
acknowledgement  of  receipt  of 
application  (applicant's  return  address 
must  be  inserted  on  the  form). 

C.  Guidelines  for  Application 
Submission 

All  applications  for  cooperative 
agreement  projects  under  this 
announcement  must  be  submitted  on 
the  prescribed  forms  included  in  the 
application  kit.  The  application  shall  be 
executed  by  an  individual  authorized  to 
act  for  the  applicant  organization  and  to 
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assume  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  cooperative 
agreement  award. 

In  item  11  of  the  Face  Sheet  (SF  424), 
the  applicant  must  clearly  indicate  the 
application  submitted  is  in  response  to 
this  announcement  (SSA-OESP-01-2). 
The  applicant  also  is  encouraged  to 
select  a  SHORT  descriptive  project  title. 

Applications  must  be  mailed  or  hand- 
delivered  to:  Grants  Management  Team, 
Office  of  Operations  Contracts  and 
Grants,  OAG,  DCFAM,  Social  Security 
Administration,  Attention:  SSA-OESP- 
00-2,  l-E-4  Gwynn  Oak  Building,  1710 
Gwynn  Oak  Avenue,  Baltimore,  MD 
21207-5279. 

Hand-delivered  applications  are 
accepted  between  the  hours  of  8:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday. 
An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  above  address;  or 

2.  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  conunercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  dxiring  the 
competitive  review  and  evaluation 
process.  Packages  must  be  postmarked 
by  April  5,  2001.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  fi-om  a  commercial 
carrier  as  evidence  of  timely  mailing. 
Private-metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  that  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  not  waive  or 
extend  the  deadline  for  any  application 
unless  the  deadline  is  waived  or 
extended  for  all  applications.  SSA  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered. 

Paperwork  Reduction  Act 

I    This  notice  contains  reporting 
requirements.  However,  the  information 
is  collected  using  form  SSA-96-BK, 
Federal  Assistance  Application,  which 
has  the  Office  of  Management  and 
Budget  clearance  number  0960-0184. 

I     Dated:  December  22.  2000. 
Ksmieth  S.  Apfel, 

Commissioner  of  Social  Security. 

[FR  Doc.  01-318  Filed  1-4-01;  8:45  ami 

MLUNQ  COOe  4191-02-0 


DEPARTMENT  OF  STATE 

[Public  Notice  #3520] 

Secretary  of  State's  Advisory 
CkMnmittee  on  Private  International 
Law  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law  (ACPIL).  The  Under 
Secretary  for  Management  has 
determined  that  ACPIL  is  necessary  and 
in  the  public  interest. 

ACPIL  will  continue  to  assist  the 
Department  to  coordinate  effective 
United  States  participation  in 
international  efforts  to  unify  private  law 
between  nations.  ACPIL  enables  the 
Department  to  obtain  the  expert  and 
considered  views  of  private  sector 
interests  most  knowledgeable  of,  as  well 
as  most  affected  by,  international 
activities  in  this  field. 

ACPIL  consists  of  members  of  private 
sector  organizations,  bar  associations, 
national  legal  organizations,  and  federal 
and  state  government  agency  and 
judicial  interests  concerned  with  private 
international  law.  ACPIL  will  follow  the 
procedures  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-463).  Meetings  will  be  open  to  the 
public  unless  a  determination  is  made 
in  accordance  with  Section  10(d)  of  the 
FACA,  5  U.S.C.  552b(c)(l)  and  (4),  that 
a  meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public. 

For  more  information,  please  contact 
Harold  Biuman,  Executive  Director 
ACPIL,  Office  of  the  Legal  Adviser,  2430 
E  Street,  NW,  South  Bldg.,  Suite  203, 
Washington,  DC  20037-2851,  phone  202 
776-8420. 

Jeffrey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 
International  Law.  Department  of  State. 

[FR  Doc.  01-353  Filed  l-*-01;  8:45  am) 

BUXmO  CODE  4710-08-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-8574] 

Navigation  Safety  Advisory  Council; 
Vacancies 

agency:  Coast  Guard.  DOT. 
ACnON:  Request  for  applications. 

summary:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
Navigation  Safety  ^^dvisory  Council 
(NAVSAC).  NAVSAC  advises  the  Coast 
Guard  on  the  prevention  of  vessel 
collisions,  rammings,  and  groundings; 


Inland  Rules  of  the  Road;  International 
Rules  of  the  Road;  navigation 
regulations  and  equipment;  routing 
measures;  marine  information;  diving 
safety;  and  aids  to  navigation  systems. 
DATES:  Application  forms  should  reach 
us  on  or  before  February  16,  2001. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MW),  U.S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
202-267-6164;  by  faxing  202-267-4700; 
or  by  e-mail  fshort^comdt.uscg.mil. 
Send  your  application  in  written  form  to 
the  above  street  address.  This  notice  and 
the  application  form  are  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margie  Hegy,  Executive  Director  of 
NAVSAC  at  (202)  267-0415,  fax  (202) 
267-4700. 

SUPPLEMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council 
(NAVSAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2.  It 
advises  the  Secretary  of  Transportation, 
via  the  Commandant  of  the  Coast  Guard, 
on  the  prevention  of  vessel  collisions, 
rammings,  and  groundings;  Inland  Rules 
of  the  Road;  International  Rules  of  the 
Road;  navigation  regulations  and 
equipment;  routing  measures;  marine 
information;  diving  safety;  and  aids  to 
navigation  systems. 

NAVSAC  meets  at  least  twice  a  year 
at  various  locations  in  the  continental 
United  States.  It  may  also  meet  for 
extraordinary  purposes.  Its 
subconunittees  and  working  groups  may 
meet  to  consider  specific  problems  as. 
required. 

We  will  consider  applications  for 
seven  positions  that  expire  or  become 
vacant  in  June  2001.  To  be  eligible,  you 
should  have  experience  in  the  above 
mentioned  subject  areas.  To  assure 
balanced  representation  of  subject 
matter  expertise,  members  are  chosen, 
insofar  as  practical,  from  the  following 
groups:  (1)  Recognized  experts  and 
leaders  in  organizations  having  an 
active  interest  in  the  Rules  of  the  Road 
and  vessel  and  port  safety;  (2) 
representatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  State  officials 
with  responsibility  for  vessel  and  port 
safety.  Each  member  serves  for  a  term  of 
3  years.  A  few  members  may  serve 
consecutive  terms.  All  members  serve 
without  compensation  from  the  Federal 
Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided. 
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In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  apply. 

Dated:  December  26,  2000. 
IP.  High. 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  01-67  Filed  1-4-01;  8:45  am) 

HLUNQ  CODE  W10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
November  2000.  there  were  five 
applications  approved.  This  notice  also 
includes  information  on  two 
applications,  approved  in  October  2000, 
inadvertently  left  off  the  October  2000 
notice.  Additionally,  21  approved 
amendments  to  previously  approved 
applications  are  listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  County  of  Del  Norte, 
Crescent  City,  California. 

Application  Number:  00-02tC-00- 
CEC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $447,048. 

Earliest  Charge  Effective  Date:  January 
1,2001. 

Estimated  Charge  Expiration  Date: 
July  1,2013. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Install  replacement  fuel  system 
Install  security  fencing — phase  1 
Reconstruct  and  expand  automobile 

parking  lot 
Airport  layout  plan  update 
Terminal  building  renovation 
Environmental  study  (airport  south 

development) 


New  terminal  building — preliminary 

design  and  studies 
Install  security  fencing — phase  U 
Acquire  safety  equipment  (tractor  and 

sweeper) 
Fire  suppression  water  lines 
Install  nmway  guidance  system 

precision  approach  path  indicator, 

runway  35 

Brief  Description  of  Project 
Withdrawn:  Install  SO.OOO-gallon  water 
tank. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  from 
the  application  by  letter  dated  October 
23,  2000.  Therefore,  the  FAA  did  not 
rule  on  this  project  in  this  Record  of 
Decision. 

Discussion  Date:  October  30,  2000. 
TOR  FURTHER  INFORMATION  CONTACT: 
Mariys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  City  of  Elko,  Nevada. 

Application  Number:  00-02-C-OO- 
EKO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Lev©/:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $6,194,920. 

Earliest  Charge  Effective  Date: 
February  1,  2001. 

Estimated  Charge  Expiration  Date: 
September  1,  2018. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Terminal  building  expansion,  phases  11- 

IV 
Terminal  access  road — phase  n 
Master  drainage  study 
Commercial  apron  and  connecting 

taxiways 
Terminal  building 

Decision  Date:  October  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mariys  Vandervelde,  San  Francisco 
Airports  District  Office.  (650)  876-2806. 

Public  Agency:  Huntsville-Madison 
County  Airport  Authority,  Huntsville, 
Alabama. 

Application  Number:  00-10-C-OO- 
HSV. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $1,498,644. 

Earliest  Charge  Effective  Date:  June  1, 
2009. 

Estimated  Charge  Expiration  Date: 
April  1,  2013. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  (1)  air  taxi/commercial 
operators;  (2)  certified  air  carriers;  and 
(3)  certified  route  air  carriers  having 
fewer  than  500  annual  passenger 


enplanements  at  Huntsville 
International  Airport  (HSV). 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  HSV. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Security  vehicle  2000  and  body  armor 
Taxiway  C  crossfield  connector 
Air  cargo  expansion  III 
Bag  Claim  expansion/terminal 

renovation 
Air  carrier  apron  rehabilitation 
Access  road  rehabilitation 

Decision  Date:  November  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roderick  T.  Nicholson,  Jackson  Airports 
District  Office,  (601)  664-9884. 

Public  Agency:  Duluth  Airport 
Authority,  Duluth,  Miimesota. 

Application  Number:  00-04-C-OO- 
DLH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision  .-$577,702. 

Earliest  Charge  Effective  Date: 
December  1,  2000. 

Estimated  Charge  Expiration  Date: 
September  1,  2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Non-scheduled  Part  135 
air  taxi/commercial  operators. 

Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  of  the  total  aimual 
enplanements  at  Duluth  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Purchase  snowblower  (snow  removal 

equipment). 
Purchase  runway  sander  (snow  removal 

equipment). 
Security  upgrade  to  terminal  building. 
PFC  consultation  fees. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  and  Use: 
Rimway  9/27  centerline  and  touchdown 
zone  lighting  (design  and  phase  I 
construction). 

Determination:  The  approved  eunount 
is  less  than  that  requested  because  the 
total  cost  listed  in  the  application 
included  costs  for  elements  of  work  not 
included  in  the  PFC  project  description. 
The  approved  amount  was  limited  to 
costs  associated  with  the  approved 
project  elements. 

Install  runway  9/27  centerline  and 
touchdown  lighting. 

Determination:  The  approved  amount 
is  less  than  that  requested  because  the 
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total  cost  listed  in  the  application 
included  costs  for  elements  of  work  not 
included  in  the  PFC  project  description. 
The  approved  amount  was  limited  to 
costs  associated  with  the  approved 
project  elements. 

Brief  Description  of  Disapproved 
Project:  Design  Category  II  instrument 
landing  system. 

Determination:  The  FAA  has 
determined  that  activity  levels  under 
Category  II  conditions  at  Duluth 
International  Airport  do  not  meet  the 
criteria  for  FAA  establishment  of  a 
Category  II  instrument  landing  system 
for  runway  9.  Therefore,  this  project  is 
disapproved. 

Decision  Z)ate:  November  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Nelson,  Minneapolis  Airports 
District  Office,  (612)  713-4358. 

Public  Agency:  Chattanooga 
Metropolitan  Airport  Authority, 
Chattanooga,  Tennessee. 

Application  Number:  00-03-C-OO- 
CHA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $23,427,223. 

Earliest  Charge  Effective  Date: 
February  1,  2005. 

Estimated  Charge  Expiration  Date: 
May  1,  2015. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  (1)  Air  carriers  operating 
under  part  135  on  an  on-demand,  non- 
scheduled,  whole  plane  charter  basis, 
and  not  selling  tickets  to  individual 
passengers;  (2)  air  carriers  operating 
under  part  298  on  an  on-demand,  non- 
scheduled,  whole  plane  charter  basis, 
and  not  selling  tickets  to  individual 
passengers. 

Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
each  of  the  approved  classes  accounts 
for  less  than  1  percent  of  the  total 
aimual  enplemements  at  Chattanooga 
Metropolitan  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 


Land  acquisition — ^Honest  Street. 

Airside  site  work  and  development. 

Land  acquisition — Chickamauga. 

Relocation  of  taxiway  A. 

Target  property. 

Access  road — west  airfield 

development. 
Obstruction  removal. 
Levee  improvements. 
Part  150  program. 

Brief  Description  of  Projects  Approved 
for  Collection:  Roadway  improvements. 

Decision  Date:  November  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cager  Swauncy,  Memphis  Airports 
District  Office,  (901)  544-3495. 

Public  Agency:  Rhode  Island  Airport 
Corporation,  Warwick,  Rhode  Island. 

Application  Number:  00-03-C-OO- 
PVD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $41 ,689,000. 

Earliest  Charge  Effective  Date:  April  1, 
2008. 

Estimated  Charge  Expiration  Date: 
August  1,2012. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  the  T.F. 
Green  State  Airport  (PVD). 

Brief  Description  of  Project  Approved 
for  Collection  at  PVD  and  Use  at  PVD: 
Noise  mitigation  land  acquisition. 
North  ramp  rehabilitation. 
PFC  application. 

Brief  Description  of  Project  Approved 
for  Collection  at  PVD  for  Future  Use  at 
PVD: 

New  airfield  maintenance  facilities. 
Ticket  coimter  expansion. 

Brief  Description  of  Project  Approved 
for  Collection  at  PVD  for  Future  Use  at 
Westerly  State  Airport:  Rehabilitation  of 
apron  and  taxiways  B  and  C. 

Brief  Description  of  Project  Approved 
for  Collection  at  PVD  for  Future  Use  at 


Block  Island  State  Airport:  Expansion  of 
apron  and  construct  taxiway  to  nmway 
10. 

Brief  Description  of  Project  Approved 
for  Collection  at  PVD  for  Future  Use  at 
North  Central  State  Airport: 
Rehabilitation  of  apron. 

Brief  Description  of  Project  Approved 
for  Collection  at  PVD  for  Future  Use  at 
Quonset  State  Airport:  Rehabilitation  of 
apron. 

Decision  Date:  November  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (781)  238-7614. 

Public  Agency:  Port  of  Friday  Harbor, 
Friday  Harbor,  Washington. 

Application  Number:  00-01-C-OO- 
FRD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levei:  $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $226,806. 

Earliest  Charge  Effective  Date: 
February  1,  2001. 

Estimated  Charge  Expiration  Date: 
November  1,  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Purchase  airport  land  (parcels  44,  46, 

and  50). 
Purchase  airport  land  (parcel  37). 
Purchase  airport  land  (parcels  47  and 

49). 
Storm  water  handling  system 

improvements. 
Runway  overlay  (design  only). 
Rimway  safety  area  improvements. 

nmway  16/34. 
Taxiway  lighting  and  signage. 
Purchase  snow  removal  equipment. 
Interactive  personnel  training  system. 
Rehabilitate  runway,  taxiway,  and 

aprons. 
Security  fencing. 

Decision  Date:  November  20.  2000. 
FOR^RTHER  INFORMATION  CONTACT: 
Suzanne  Lee-Fang,  Seattle  Airports 
District  Office,  (425)  227-2654. 


Amendments  to  PFC  Approvals 

Amendment  No.  crty,  state 

Amendment 
approved  date 

Original  ap- 
proved net 
PFC  revenue 

Amended  ap- 
proved net 
PFC  revenue 

Original  esti- 
mated charge 
exp.  date 

Amendment 

estimated 

charge  exp. 

date 

92-01 -1-06-HSV,  Huntsville,  AL  

97-07-LM)1-HSV,  Huntsville,  AL 

99-09-C-01-HSV,  Huntsville,  AL 

09/13/00 
09/13/00 
09/13/00 
01/06/00 
10/10/00 
10/19/00 
10/19A)0 
11/09/00 

$19,930,558 

NA 

557,969 

4,694,436 

4,558,000 

12,309,429 

17,758,250 

103,885,286 

$15,353,674 

NA 

777,615 

4,714,684 

6.308,000 

11,541.949 

18,503,092 

104,397,014 

01/01/03 
NA 
11-01/03 
04A)1/06 
12A)1/00 
07/01/97 
09/01/00 
08A)1/13 

01/01A)3 
NA 
11/01/03 
04A31/06 
02A)1/05 
08A}1/96 
06/01/99 
11/01/07 

99-04-C-01-BGM,  BInghamton,  NY 

0Q-02-C-O1-SWF,  Newburgh,  NY 

93-01 -C-02^AX,  Jacksonville,  FL 

96-02-C-02-JAX,  Jacksonville,  FL 

93-01 -C-01 -PVD,  Warwick,  Rl 
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Amendment  No.  city,  state 


98-03-C-O3-CRW.  Charleston.  WV  .... 
98-04-C-01-CRW.  Charleston,  WV  .... 
98-05-U-02-CRW,  Charleston,  WV  .... 
00-06-C-01-CRW,  Charleston,  WV  .... 
98-02-C-01-FLL,  Fort  Lauderdale,  FL 

97-01-C-01-SDF.  Louisville,  KY  

•97-03-C-01-EGE,  Eagle.  CO 

95-03-C-01-SYE.  Syracuse,  NY 

96-02-C-01-SYR,  Syracuse,  NY 

98-03-U-01-SYR,  Syracuse,  NY 

•93-01-C-02-CHA,  Chattanooga,  TN  .. 

•99-03-C-01-ALO.  Waterloo,  lA 

•99-03-C-01-OUJ,  Du  Bois,  PA  


Amendment 
approved  date 


11/14/00 
11/14/00 
11/14AX) 
11/14A)0 
11/15/00 
11/1  SAX) 
11/17/00 
11/12/00 
11/21/00 
11/21/00 
11/21/00 
11/27/00 
11/29/00 


Original  ap- 
proved net 
PFC  revenue 


662.687 

1.257.285 

NA 

992,810 

190.129.976 

40,000.000 

8,132.130 

6,239,050 

7.887.547 

NA 

8.568.925 

763.830 

172.710 


Amended  ap- 
proved net 
PFC  revenue 


665.222 

1.253,835 

NA 

1.051.081 

191.105,272 

90,600,000 

8,132,130 

6,737,425 

8,019.927 

NA 

9.550,221 

763.830 

160.109 


Original  esti- 
mated charge 
exp.  date 


03/01/99 
01/01/01 

NA 
08/01/02 
11/01/07 
05/01/07 
03-01-12 
04/01/97 
02/01/01 

NA 
07/01/05 
11/01/03 
06«J1/03 


Amendment 

estimated 

charge  exp. 

date 


03A)1/99 

01/01/01 

NA 

08/01/02 

11/01/07 

01/01/15 

06-01-09 

04/01/97 

02/01/01 

NA 

11/01/04 

05/01/03 

2/01/03 


{NoXe  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  passenger  to  $4.50 
per  enplaned  passenger.  For  Eagle,  CO,  Chattanooga,  TN.  and  Du  Bois,  PN,  this  change  is  effective  on  Apnl  1,  2001.  For  Waterloo,  lA.  this 
change  is  effective  on  July  1 ,  2001 .) 


Issued  in  Washington.  DC,  on  December 
28,  2000. 
Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
[FR  Doc.  01-268  Filed  1-4-01;  8:45  ami 
MLLMQ  COOe  4ai0-13-4l 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Ruie  on  Application 
(01-07-C-OO-JAC)  To  impose  and  To 
Use  a  Passenger  Facility  Ctiarge  (PFC) 
at  the  Jaclcson  Hole  Airport,  Submitted 
i>y  ttw  Jackaon  Hole  Airport  Boerd, 
Jackaon,WY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUmiARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  a  PFC  at  the  Jackson 
Hole  Airport  imder  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  February  5,  2001. 

/U)DRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George 
Larson,  Airport  Director,  at  the 
following  address:  Jackson  Hole  Airport 


Board,  P.O.  Box  159,  Jackson,  Wyoming 
83001. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Jackson  Hole 
Airport,  under  section  158.23  of  Part 
158. 

TOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schaffer,  (303)  342-1258; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (01-07-C- 
00-JAC)  to  use  a  PFC  at  the  Jackson 
Hole  Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  27,  2000,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  Jackson 
Hole  Airport  Board,  Jackson  Hole 
Airport,  Jackson,  Wyoming,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  tiian  March  30,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  Jime 
1,  2002. 

Proposed  charge  expiration  date: 
January  1,2003. 

Total  requested  for  use  approval: 
$190,430.00. 

Brief  description  of  proposed  project: 
Install  medium  intensity  approach 
lighting  system;  air  carrier  apron 
reconstruction;  snow  removal 
equipment. 


Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW. ,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jackson 
Hole  Airport. 

Issued  in  Renton,  Washington  on 
December  27,  2000. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
(FR  Doc.  01-349  Filed  1-4-01;  8:45  am) 

BHXING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statemwit  NumtMr  ACE-00- 
23.901(dX2)] 

issuance  of  Policy  Menwrandum, 
Notice  of  Compliance  writh  ttw  Engine 
Ingestion  Requirements  Applicabie  to 
Turbine  Powered,  14  CFR  Part  23, 
Normal,  litility,  Acrobatic,  and 
Commuter  Category  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  policy  statement. 


SUMMARY:  This  document  announces  an 
FAA  general  statement  of  policy 
applicable  to  turbine  powered,  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  This  document 
advises  the  public,  in  particular,  small 
airplane  owners  and  modifiers,  of  more 
information  related  to  compliance  with 
the  engine  ingestion  requirements 
applicable  to  turbine  powered,  part  23, 
normal,  utility,  acrobatic,  and  commuter 
category  airplanes.  This  notice  is 
necessary  to  tell  the  public  of  FAA 
policy. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Griffith,  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Regulations  and  Policy 
Branch,  ACE-111,  901  Locust,  Room 
301,  Kansas  City,  Missouri  64106; 
telephone  (816)  329-4126;  fax  (816) 
329-4090;  email: 
<randy.griffith@faa.gov>. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  announces  the  following 
policy  statement,  ACE-00-23.901(d)(2). 
The  purpose  of  this  statement  is  to 
address  compliance  with  the  engine 
ingestion  requirements  applicable  to 
turbine  powered,  part  23,  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes. 

Vfhat  Is  the  General  Effect  of  This 
Policy? 

The  FAA  is  presenting  this 
information  as  a  set  of  guidelines 
suitable  for  use.  However,  we  do  not 
intend  that  this  policy  set  up  a  binding 
norm;  it  does  not  form  a  new  regulation 
and  the  FAA  would  not  apply  or  rely  on 
it  as  a  regulation. 

The  FAA  Aircraft  Certification  Offices 
(ACO's)  and  Flight  Standards  District 
Offices  (FSDO's)  that  certify  changes  in 
type  design  and  approve  alterations  in 
normal,  utility,  and  acrobatic  category 
airplanes  should  try  to  follow  this 
policy  when  appropriate.  Applicants 
should  expect  the  certificating  officials 
would  consider  this  information  when 
making  findings  of  compliance  relevant 
to  compliance  with  the  engine  ingestion 
requirements  applicable  to  turbine 
powered,  part  23,  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes. 

As  with  all  advisory  material,  this 
statement  of  policy  identifies  one  way, 
but  not  the  only  way,  of  compliance. 

General  Discussion  of  Comments 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  notice  of  policy 
statement,  request  for  comments.  This 
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proposed  policy  appeared  in  the 
Federal  Register  on  September  1 ,  2000 
(65  FR  53338)  and  the  public  comment 
period  closed  October  2.  2000. 

Was  The  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
people  to  join  in  making  this  proposed 
policy.  We  received  one  comment.  The 
conunenter,  while  fully  agreeing  with 
the  content,  noted  that  the  policy  would 
be  better  if  in  an  FAA  Advisory 
Circular.  We  have  noted  the 
commenter's  concerns.  We  will 
eventually  provide  the  pertinent 
information  in  this  policy  in  a  revision 
to  Advisory  Circular  23-16.  Powerplant 
Guide  for  Certification  of  Part  23 
Airplanes.  In  the  interim,  the  issuance 
of  a  policy  statement  is  more  timely  and 
effective.  Additionally,  experience  with 
a  recent  certification  project  resulted  in 
further  clarification  of  the  draft  policy. 
As  a  result,  we  have  explained 
compliance  considerations  related  to 
critical  conditions  for  turbopropeller 
engine  installations  as  compared  to 
turbojet/fan  engine  installations.  If  these 
added  compliance  considerations  cause 
concern,  please  send  your  comments  to 
<randy.griffith@faa.gov>. 

The  Policy 

Background 

The  current  §  23.901(d)(2) 
requirement  was  incorporated  by 
Amendment  23-53.  However,  the  basic 
requirement,  which  has  evolved  into  the 
current  §23.901  (d)(2),  was  incorporated 
by  Amendment  23-18. 

Amendment  23-18  required  that  the 
engine  installation  provide  continued 
engine  operation  without  a  sustained 
loss  of  power  when  operated  at  flight 
idle  in  rain  for  at  least  three  minutes. 
The  rate  of  rain  ingestion  was  to  be  not 
less  than  4  percent,  by  weight,  of  the 
engine  induction  airflow  rate.  The  nde 
was  incorporated  due  to  reports  of 
tiirbine  engine  power  loss  while 
operating  in  heavy  rain.  The  intent  of 
the  rule  was  twofold:  (1)  to  ensure  that 
installation  effects  do  not  result  in 
deterioration  of  the  engine's  rain 
ingestion  tolerance  determined  by 
engine  certification;  and  (2)  to  evaluate 
the  engine's  capability  for  rain  ingestion 
for  engines  that  were  certificated  before 
Amendment  33-€  since  rain  ingestion 
requirements  were  not  added  to  14  CFR 
part  33  imtil  Amendment  33-6. 
Therefore,  the  rate  of  rain  ingestion  to 
be  considered  was  based  upon  the  part 
33  engine  certification  requirement  at 
the  time. 


Revisions  of  Standards 

Amendment  23-29  revised  the 
requirement  to  consider  rated  takeoff 
power/thrust.  Also,  the  preamble  to 
Amendment  23-29  further  defined  the 
intent  of  §  23.901(d)(2)  by  specifically 
stating  that  the  rule  is  to  ensure  that 
installation  effects  do  not  result  in  any 
deterioration  of  the  powerplant  rain 
ingestion  tolerance.  Therefore, 
compliance  with  §  23.901(d)(2)  required 
a  separate  determination  for  engine 
installation  other  than  the  requirements 
addressed  by  part  33  (for  example, 
engine  certification  without  further 
installation  certification  is  inadequate  to 
demonstrate  compliance  with  the  part 
23  requirement). 

Amendment  23-43  added  a 
requirement  that  the  installation  be 
evaluated  at  the  maximum  installed 
power/thrust  for  takeoff.  This  new 
requirement  was  due  to  engine 
installations  where  rated  takeoff  power 
could  be  less  than  installed  takeoff 
power;  for  example,  de-rate  thrust.  The 
amendment  also  added  a  requirement 
that  the  engine  be  accelerated  and 
decelerated  safely  under  the  rain 
conditions;  however,  Amendment  23- 
51  removed  this  consideration. 

Amendment  23-53  added  the  current 
rule.  The  current  amendment  requires 
the  installed  engine  to  withstand 
ingestion  of  rain,  hail,  ice,  and  birds  at 
a  level  not  less  than  that  established 
under  engine  certification.  The 
significant  changes  with  the  new  rule 
include  operating  concerns  other  than 
loss  of  power  (for  example,  engine 
surges),  the  addition  of  hail,  ice,  and 
bird  ingestion  requirements,  and 
replacement  of  specific  rain 
quantification  with  the  conditions  used 
during  engine  certification.  Under 
Amendment  23-53,  the  airplane 
applicant  needs  to  evaluate  the 
conditions  used  to  address  rain,  hail, 
ice,  and  bird  ingestion  during  engine 
certification  and  how  the  installation 
relates  to  these  conditions. 

Means  of  Compliance 

When  showing  compliance  with  the 
rain  ingestion  requirements  for  all 
amendment  levels  of  §23. 901  (d)(2), 
compliance  is  typically  accomplished 
with  design  analysis  that  identifies  areas 
of  concern  and  test  when  there  are  areas 
of  concern.  Part  33  engine  certification 
testing  may  be  used  for  compliance  if 
the  engine  certification  testing  (1) 
addressed  the  areas  of  concern 
identified  by  the  installation  design 
analysis  (for  example,  use  of  an 
installation  representative  test  inlet 
system)  and  (2)  specific  conditions 
addressed  in  the  rule  were  addressed 
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during  engine  certification  testing.  For 
airplanes  with  a  certification  basis  prior 
to  Amendment  23-53,  test  is  typically 
required  if  the  specific  operating 
considerations  contained  in  the  part  23 
rule  were  not  addressed  during  engine 
certification. 

When  evaluating  areas  of  concern 
with  the  installation,  consider  areas 
where  water  pooling  with  subsequent 
ingestion  or  shed  of  localized  "slugs"  of 
water  normally  not  addressed  during 
engine  certification  might  occiu'.  Some 
examples  are  inlet  system  chaimels, 
indentations,  and  so  forth.  These  are 
typical  of  turbopropeller  or  S-duct  type 
inlets  that  have  complex  geometry  to 
allow  water  pooling.  This  consideration 
is  usually  not  a  concern  with  simple 
pitot  style  inlets  typical  of  most  part  23 
tuTbofan/)et  ^gine  installations. 
However,  due  to  the  large  diversity  of 
turbine  engine  installations  in  part  23 
airplanes,  all  installations  should  be 
evaluated  to  determine  if  areas  of 
concern  exist.  For  example,  there  are 
turbofen  installations  that  use  S-style 
inlet  ducts  that  may  have  areas  of 
concern. 

Therefore,  part  23  tiirbine  engine 
installations  typically  require  testing 
since  the  vast  majority  of  these  are 
turbopropeller  installations.  However,  if 
design  analysis  shows  that  the 
installation  will  not  affect  the  water 
ingestion  characteristics  (for  example,  a 
simple  and  typical  pitot  style  inlet 
installation)  and  engine  certification 
addressed  the  specific  conditions 
addressed  in  the  part  23  rule,  this 
analysis  combined  with  engine 
certification  testing  may  be  adequate  to 
demonstrate  rain  ingestion  compliance. 

Also,  since  the  rain  ingestion 
requirements  in  part  33  were  not  added 
until  Amendment  33-6,  the  airplane 
applicant  needs  to  evaluate  the  engine's 
certification  basis  to  determine  if  die 
engine  has  been  subjected  to  part  33 
rain  ingestion  testing.  If  the  engine  does 
not  have  Amendment  33-6  or  a 
subsequent  amendment  as  part  of  the 
certification  basis,  in  accordance  with 
§  23.903(a)(2)(iii),  the  engine  must  have 
a  safe  service  history  of  rain  ingestion  in 
similar  installations. 

If  it  is  determined  that  testing  for  rain 
ingestion  should  be  performed,  flight 
test  is  not  required.  The  intent  of  the 
part  23  rule  is  to  ensure  that  the  engine 
installation  has  not  deteriorated  the  rain 
ingestion  tolerance  of  the  certificated 
engine.  Since  a  ground  static  engine  test 
normally  demonstrates  engine 
certification  compliance,  use  of 
installation  ground  tests  at  the  required 
power/thrust  settings  has  been 
commonly  accepted  as  a  means  of 
compliance. 


The  applicant  can  use  design  analysis 
to  determine  critical  configurations  and 
conditions  of  the  installation.  This 
might  reduce  required  installation  tests 
to  the  critical  configurations  and 
conditions  instead  of  repeating  tlie 
entire  part  33  test  conditions.  Engine 
certification  should  address  the  results 
of  the  critical  point  analysis  for  the 
engine;  therefore,  it  is  important  for  the 
engine  installer  to  research  the 
conditions  and  requirements  used  for 
engine  certification. 

Other  Considerations  for  Compliance 

Amendment  23-53  also  added 
requirements  for  ice,  hail,  and  birds. 
Examples  of  installation  issues  normally 
not  addressed  by  engine  certification, 
but  that  should  be  addressed  for 
installation  compliance,  include  the 
following:  ice  build-up  on  areas  where 
ice  shed  may  be  ingested  by  the  engines 
(for  example,  ice  shed  from  wings  and 
airframe  sources  into  aft  mounted 
engines)  and  consideration  of  items 
such  as  inlet  splitters,  acoustic  liners, 
and  so  forth,  that  may  be  damaged  by 
impact  with  ice,  hail,  and  birds. 

Issued  in  Kansas  City,  Missouri  on 
December  14.  2000. 
Michael  Gallagher, 

Manager,  SmaH  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  01-347  Filed  1-4-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  Impact  Statement: 
Rensselaer  County,  NY 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Rensselaer  County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Werner.  Regional  Director, 
New  York  State  Department  of 
Transportation,  Region  One,  84 
Holland  Avenue,  Albany,  New  York 
12208,  Telephone:  (518)  474-6178. 
or 

A.  Graham  Bailey,  Acting  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division, 
Leo  W.  O'Brien  Federal  Building,  7th 
Floor,  Clinton  Avenue  and  NorO^ 
Pearl  Street,  Albany,  New  York  12207, 
Telephone:  (518)  431-4127. 


SUPPLEMENTARY  INFORMATION:  The 

FHWA  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT),  will  be 
preparing  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  on  a  proposal  to  provide  a  new 
connector  road  to  Interstate  90  (1-90),  in 
Rensselaer  Coimty,  New  York.  The 
proposed  improvement  would  involve 
the  construction  of  a  new  limited  access 
highway  that  extends  bom  the  terminus 
of  the  existing  Interstate  90  Exit  8  at 
Route  43  northerly  on  an  alignment 
about  Vz  mile  west  of  Route  4  and 
curving  northeasterly  to  an  intersection 
with  Route  4  in  the  vicinity  of  the 
Hudson  Valley  Community  College 
(HVCC),  a  distance  of  5.1  km  (3  miles). 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
projected  traffic  demand.  Project 
objectives  include  reducing  forecast 
congestion  and  promoting  economic 
development  along  the  Route  4  corridor, 
supporting  the  land  use  goals  and 
master  plans  of  local  communities,  and 
improving  mobility  for  pedestrians, 
bicyclists,  and  transit  users.  The  project 
also  seeks  to  establish  an  Intelligent 
Transportation  System  (ITS)  "in  situ 
laboratory  facility"  on  the  new  roadway 
and  segments  of  the  other  existing  area 
roadways. 

Alternatives  imder  consideration 
include:  (1)  providing  a  new  limited 
access  highway  from  the  terminus  of  the 
existing  Interstate  90  Exit  8  northerly  to 
terminate  at  Route  136  (Williams  Road); 
(2)  providing  a  new  limited  access 
highway  bom  the  terminus  of  the 
existing  Interstate  90  Exit  8  northerly  to 
the  vicinity  of  the  Hudson  Valley 
Community  College  (HVCC). 
Incorporated  into  and  studied  with  the 
alternatives  will  be  design  variations  of 
grade  and  alignment  and  intersection 
modifications. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  Also 
planned  are  early  coordination  and 
exchanges  of  information  meetings,   , 
direct  requests  to  other  agencies  to 
become  cooperating  agencies,  and  early 
notification  and  solicitation  with 
entities  affected  by  the  proposed  action 
through  the  clearinghouse  process.  A 
series  of  public  information  meetings 
and  public  hearings  will  be  held 
between  January  and  December,  2001 . 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearings. 
The  draft  EIS  vrill  be  available  for  public 
and  agency  review  and  comment.  No 


formal  scoping  meeting  is  planned  at 
this  time. 

To  ensiu«  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation 
Federal  Programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.SC.  315;  U.S.C.  771.123. 

Issued  on:  December  18,  2000. 
Douglas  P.  Conlan, 
District  Engineer,  Federal  Highway 
Administration,  Albany,  New  York. 
(FR  Doc.  01-291  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  FHWA-2000-8494] 

Transportation  Equity  Act  for  the  21st 
Century;  Implementation  Guidance  for 
Hnancial  Plans  of  Ktoga  Projects 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  availability  of 
guidance  with  request  for  comment. 


SUMMARY:  This  document  provides 
notice  of  the  availability  of 
implementation  guidance  on  financial 
plans  for  Federal  highway  projects  with 
an  estimated  total  cost  of  $1  billion  or 
more  (mega  projects).  This  guidance 
.provides  information  and  assistance  to 
the  States  in  preparing  the  annual 
financial  plan  for  projects  as  required  by 
section  1305(b)  of  the  Transportation 
Equity  Act  for  the  21st  Centiuy  (TEA- 
21). 

DATES:  Comments  must  be  submitted  on 
or  before  March  2,  2001. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  dociunent 
to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  niunber  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 


cop}ring  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Jacoby,  Contract  Administration 
Group  Leader,  HIPA-30,  (202)  366- 
1561;  or  Mr.  Harold  Aikens,  Office  of 
the  Chief  Counsel,  HCC-30,  (202)  366- 
0791.  Office  hours  are  fit)m  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCU)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  dociunent 
may  also  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
site  at:  http://www.access.gpo.gov/nara. 
Availability  of  Guidance 

The  financial  plan  guidance  may  be 
obtained  by  calling  (202)  366-1561  or 
may  be  viewed  at  the  FHWA  web  page 
as  follows:  http://www.fhwa.dot.gov/ 
infrastructure. 

Background 

Section  1305(b)  of  the  TEA-21,  Public 
Law  105-178,  112  Stat.  107  at  229,  was 
signed  into  law  on  Jime  9,  1998,  and 
modified  23  U.S.C.  106  by  adding 
subsection  (h),  which  requires  that  a 
recipient  of  Federal  financial  assistance 
for  a  project  with  an  estimated  total  cost 
of  $1  billion  or  more  submit  to  the 
Secretary  of  Transportation  an  annual 
financial  plan  for  die  project.  The  TEA- 
21  requires  that  the  plan  be  based  on 
detailed  annual  estimates  of  the  cost  to 
complete  the  remaining  elements  of  the 
project  and  on  reasonable  assumptions 


of  futiue  increases  in  the  cost  to 
complete  the  project.  Current  and 
potential  funding  shortfalls  must  be 
identified,  and  future  financial 
resources  must  be  committed  to  fund 
the  completion  of  the  project. 

The  content  and  format  of  the  Initial 
Financial  Plan,  annual  updates,  and 
core  exhibits  is  intended  to  encoiu^e 
consistency  in  the  way  the  dociunents 
are  prepared.  This  consistency  of 
content  and  format  will  allow  for  ease 
of  understanding  and  review  by  the  U.S. 
DOT  Office  of  the  Secretary,  the 
Congress,  the  upper  echelon  of 
transportation  executives,  and 
professionals  who  routinely  deal  with 
these  projects. 

This  guidance  is  effective 
immediately  for  all  mega  projects  with 
construction  less  than  fifty  percent 
complete  as  of  May  31,  2000.  Revisions 
to  this  gmdance  may  be  made  in  the 
futiu-e  after  the  initial  implementation, 
and  pending  receipt  of  significant 
comments. 

Authority:  23  U.S.C.  106(h)  and  315;  49 
CFR  1,48. 

Issued  on:  January  2,  2001. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
IFR  Doc.  01-393  Filed  1-4-01;  8:45  am] 

BILUNG  CODE  4»1ft-22-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Best  Practices  Procurement  IManual; 
Conflicts  of  Interest  Guidance 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  and  request  for 
comments  on  proposed  updates  to 
FTA's  Best  Practices  Procurement 
Manual;  Conflicts  of  Interest. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  developing 
additional  guidance  on  identifying  and 
addressing  real  and  apparent  conflicts  of 
interest  on  contracts  involving  federal 
financial  assistance.  FTA  is  seeking 
input  from  interested  parties  on  this 
issue,  including  examples  of  problems 
and  best  practices  for  avoiding  and/or 
dealing  with  conflicts  of  interest.  Upon 
consideration  of  the  comments,  FTA 
will  issue  additional  guidance  on 
conflicts  of  interest  for  inclusion  in  the 
FTA  Best  Practices  Procurement 
Manual. 

DATES:  Comments  must  be  received  on 
or  before  February  28,  2001. 
ADDRESSES:  The  draft  guidance  material 
is  available  for  public  review  on  the 
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Internet  at  http://www.fta.dot.gov/ 
Ubrary/procurement/conflicts.html. 
Written  comments  may  be  addressed  to 
Lucy  T.  Jackson,  Director,  Office  of 
Procurement,  Federal  Transit 
Administration,  TAD-40,  Room  9101, 
400  Seventh  Street,  SW.,  Washington, 
IXI  20590,  and  shall  reference  this 
notice.  Alternatively,  you  may  send 
comments  electronically  to 
[conflictsofinterest®fta.dot.gov\. 

FOA  FURTHER  MFORMATION  CONTACT: 
Lucy  T.  Jackson,  Office  of  Procurement, 
(202)  366-4980,  or  Donald  R.  Durkee, 
Office  of  Chief  Counsel,  (202)  366-1936. 
SUPPLEMENTARY  INFORMATION: 
Responding  to  requests  from  transit 
industry  representatives,  FTA  is  in  the 
process  of  developing  further  guidance 
on  handling  conflicts  of  interest  on 
contracts  involving  federal  financial 
assistance.  Currently,  FTA's  Best 
Practices  Pnxnirement  Manual  contains 
only  a  brief  discussion  on  conflicts  of 
interest  issues.  Given  the  importance  of 
this  issue,  FTA  intends  to  promulgate 
additional  guidance.  The  additional 
coverage  will  include  further  discussion 
of  the  requirements  as  established  in  the 
FTA  Circular  4220.1D,  the  FTA  Master 
Agreement,  and  the  Code  of  Federal 
Regidations,  49  CFR  parts  18  and  19; 
definition  of  terms;  examples  and 
scenarios  of  various  types  of  conflicts 
and  remedies  or  solutions  to  conflicts. 
This  guidance,  based  on  input  received 
bom  interested  parties,  will  then  be 
incorporated  into  FTA's  Best  Practices 
Prociurement  Manual.  To  assist  in  this 
endeavor,  FTA  has  established  a  web 
page  containing  the  draft  guidance  along 
with  preliminary  definitions  and 
examples  that  FTA  believes  might  be 
included  in  the  Best  Practices 
Procurement  Manual. 

Issued  on:  December  29,  2000. 
Nuria  I.  Fernandez, 
Acting  Administrator,  Federal  Transit 
Administrator. 
(FR  Doc.  01-269  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Dodcet  No.  NHTSA-2000-8S61] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 


summary:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995.  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 

DATES:  Comments  must  be  received  on 
or  before  March  6,  2001. 

ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  room 
Pl^-401,  400  Seventh  St.  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Clearance  Nimiber. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  from  10:00  a.m.  to  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  the  request  for 
collection  of  information  may  be 
obtained  at  no  charge  itova  Mr.  Samuel 
Daniel,  NHTSA,  400  Seventh  Street, 
SW.,  room  5313,  Washington,  DC  20590. 
Mr.  Daniel's  telephone  number  is  (202) 
366—4921.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  OMB  Clearance  Niunber. 

SUPPlfMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
docimient.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


(iii)  how  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 


Motor  Vehicle  Brake  Fluid  Container 
Labeling 

49  CFR  571.116 

Type  of  Request — Reinstatement  of 
clearance. 

OMB  Clearance  Number— 2127-0521. 

Form  Number— This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — ^Three  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — Federal  Motor  Vehicle 
Safety  Standard  No.  116,  "Motor 
Vehicle  Brake  Fluids,"  specifies 
performance  and  design  requirements 
for  motor  vehicle  brake  fluids  and 
hydraulic  system  mineral  oils.  Section 
5.2.2  specifies  labeling  requirements  for 
manufacturers  and  packagers  of  brake 
fluids  as  well  as  packagers  of  hydraulic 
system  mineral  oils.  The  information  on 
the  label  of  a  container  of  motor  vehicle 
brake  fluid  or  hydraulic  system  mineral 
oil  is  necessary  to  insure  the  following: 
the  contents  of  the  container  are  clearly 
stated;  these  fluids  are  used  for  their 
intended  purpose  only;  and,  the 
containers  are  properly  disposed  of 
when  empty.  Improper  use  or  storage  of 
these  fluids  could  have  dire  safety 
consequences  for  the  operators  of 
vehicles  or  equipment  in  which  they  are 
used. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — This  labeling  information 
is  used  by  motor  vehicle  owners, 
operators,  and  vehicle  service  facilities 
to  aid  in  the  proper  selection  of  brake 
fluids  and  hydraulic  system  mineral  oils 
for  use  in  motor  vehicles  and  hydraulic 
equipment,  to  assure  the  continued 
safety  of  motor  vehicle  braking  and 
hydraulic  systems,  respectively.  The 
iaformation  required  on  brake  fluid  and 
hydraulic  mineral  oil  containers 
includes  the  performance  capabilities  of 
the  fluid.  There  are  also  safety  warnings 
required  on  brake  fluid  and  hydraulic 
system  mineral  oil  containers  to  prevent 
improper  use,  storage,  etc.  which  might 


result  in  motor  vehicle  brake  failure  and 
the  failure  of  equipment  utilizing 
hydraulic  system  mineral  oil. 

Properties  of  these  fluids  and  their 
use  necessitate  the  package  labeling 
information  specified  in  this  standard. 
Brake  fluid  and  hydraulic  system 
mineral  oil  must  be  free  of  contaminants 
in  order  to  perform  as  intended; 
therefore,  the  labeling  instructions  warn 
against  storing  in  unsealed  containers  or 
mixing  these  fluids  with  other  products. 
Also,  avoiding  the  absorption  of 
moisture  is  extremely  important  since 
moisture  in  a  brake  system  degrades 
braking  performance  and  safety  by 
lowering  brake  fluid's  boiling  point, 
increasing  the  fluid's  viscosity  at  low 
atmospheric  temperatures  and 
increasing  the  risk  of  brake  system 
component  corrosion.  Lower  boiling 
points  increase  the  risk  of  brake  system 
failure  by  increasing  the  possibility  of 
vapor  lock  and  resultant  loss  of  pressure 
in  the  brake  system.  The  safety  warnings 
also  alert  users  of  brake  fluids  sold  in 
containers  with  capacities  of  less  than 
five  gallons  that  the  containers  should 
not  be  refilled  or  reused  for  other 
purposes. 

If  the  labeling  requirements  were  not 
mandatory,  maintaining  the  current 
level  of  brake  safety  on  the  nation's 
highways  would  be  more  difficult. 
Proper  vehicle  brake  performance  is 
crucial  to  the  safety  of  motor  vehicle 
occupants,  and  the  information  on  fluid 
containers  is  necessary  to  aid  in 
reducing  brake  system  failures  resulting 
from  the  use  of  improper  or 
contaminated  fluid.  The  labeling  on 
fluid  containers  also  helps  to  ensure 
that  only  fluid  that  complies  with 
federal  requirements  is  sold,  and  this 
also  facilitates  agency  enforcement 
efforts  by  identifying  the  fluid  packager, 
manufacturer,  and  date  of  manufactiu^. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
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Collection  of  Information — There  are  an 
estimated  200  respondents,  mainly 
those  manufacturers  and  packagers 
involved  with  the  production  of  motor 
vehicle  brake  and  hydraulic  fluids.  A 
label  is  required  on  each  container  of 
fluid  sold. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  total  annuahzed  cost 
to  respondents  is  estimated  by  the 
agency  to  be  $372,370  which  includes  a 
labor  burden  and  material  costs.  The 
labor  burden  is  estimated  to  be  7,680 
hours  performed  by  a  total  of  200 
respondents.  The  labor  burden  involves 
the  designing  of  labels  for  each  label 
redesign  cycle  at  an  estimated  cost  of 
$38.00  per  bom-.  The  estimated  annual 
labor  burden  is  therefore  $291,840  and 
the  cost  of  materials,  primarily  ink  for 
label  printing,  is  estimated  to  be  $402.65 
per  respondent  for  an  annual  total  of 
$80,530. 

Authority:  44  U.S.C.  3506(c);  delegation  of 
authority  at  49  CFR  1.50. 

Issued:  December  29,  2000. 
Noble  N.  Bowie, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  01-344  Filed  1^1-01;  8:45  am] 

BIUJNG  CODE  4910-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33983] 

Landisville  Terminal  &  Transfer 
Company— Lease  and  Operation 
Exemption— Landisville  Railroad  Inc. 

Landisville  Terminal  &  Transfer 
Company  (LAND),  a  noncarrier,  newly 
created  to  become  a  Class  III  railroad, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.31  to  lease  and  operate  less 
than  two  miles  of  rail  line  currently 


owned  by  Landisville  Railroad  Inc. 
(LRC)  in  Lancaster  County,  PA.  The  rail 
line  consists  of  LRC's  entire  rail  line 
between  its  connection  to  Norfolk 
Southern  Railway  Company  on 
Amtrak's  Harrisburg  Line  and  the  end  of 
track  south  of  Nolt  Road  and  north  of 
Stony  Battery  Road.  LAND  certifies  that 
its  projected  annual  revenues  will  not 
exceed  those  that  would  qualify  it  as  a 
Class  III  rail  carrier  and  that  its  aimual 
revenues  are  not  projected  to  exceed  $5 
million. 

LAND  indicates  that  it  is  leasing  all  of 
LRC's  assets  and  will  continue  to 
provide  the  common  carrier  railroad 
service  ciurently  provided  by  LRC  over 
its  property. 

The  transaction  is  expected  to  be 
consummated  on  or  about  January  1, 
2001. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33983,  must  be  filed  with 
the  Siuface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  John  D. 
Heffaer,  REA,  CROSS  & 
AUCHINCLOSS,  1707  L  Street,  NW., 
Suite  570,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  December  28,  2000. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-211  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  54 
[Docket  No.  LS-ge-09] 
RIN  0581-AB69 

Regulations  Governing  the 
Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  tite 
Processing  of  Uvestock  and  Poultry 
Products 

agency:  AgriCTiltural  Marlteting  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  has  developed  a 
voluntary,  user-fee-hinded  program 
under  the  provisions  of  the  Agricultiiral 
Marketing  Act  of  1946  to  inspect  and 
certify  equipment  and  utensils  used  to 
process  livestock  and  poultry  products. 
Livestock  and  poultry  processing 
equipment  and  utensils  inspected  and 
certified  by  AMS  to  voluntary 
consensus  standards  for  sanitary  design 
will  provide  a  third  party  assurance  that 
they  meet  minimuin  requirements  for 
cleanability,  suitability  of  materials 
used  in  construction,  durability  and 
inspectability. 

EFFECTIVE  DATE:  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Carpenter,  Deputy  Administrator, 
Livestock  and  Seed  Program,  by 
telephone  at  (202)  720-5705  or  by  Fax 
at  (202)  720-3499. 
SUPPLEMENTARY  INFORMATKW:  The 
information  that  follows  has  been 
divided  into  three  sections.  The  first  one 
provides  background  information 
including  a  summary  of  the  history  of 
this  rulemaking  process.  The  second 
section  provides  a  summary  of  the 
comments  received  in  response  to  the 
proposed  rule  published  in  the  Federal 
Register  on  Jime  6,  2000.  and  the 
Agency's  responses  to  these  comments 
including  changes  made  in  this  final 
rule  as  a  result  of  the  comments.  The 
last  section  provides  the  impact  analysis 
section  that  addresses  various 
requirements  including  the  Regulatory 
Flexibility  Act,  the  Paperwork 
Reduction  Act,  Civil  Rights  Review,  and 
the  relevant  Executive  Orders. 

1.  Background 

Provisions  of  the  Agriculture,  Riual 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001,  (Pub.  L.  106- 
387,  sec.  729)  require  AMS  to  develop 
a  volimtary,  user-fee-funded  program  to 
inspect  and  certify  equipment  and 


utensils  used  to  process  livestock  and 
poultry  products.  Prior  to  this 
amendment,  similar  language  appeared 
in  appropriations  acts  for  fiscal  year 
1999  (Pub.  L.  105-277,  sec.  747)  and 
fiscal  year  2000  (Pub.  L.  106-78,  sec. 
734).  The  program  will  be  conducted 
imder  the  provisions  of  the  Agriciiltural 
Marketing  Act  (AMA)  of  1946  (7  U.S.C. 
1621  et  seq.).  From  1975  to  1997,  a 
similar  function  was  carried  out  by 
USDA  on  a  mandatory  prior  approval 
basis  by  USDA's  Food  Safety  and 
Inspection  Service  (FSIS)  as  a 
prerequisite  for  equipment  use  in 
federally  inspected  meat  and  poultry 
packing  and  processing  establishments. 
The  FSIS  Equipment  Branch  formally 
evaluated  equipmeQt  and  utensils 
proposed  by  manufacturers  or  suppliers 
before  they  could  be  used  in  official 
establishments  to  assure  they  could  be 
maintained  in  a  sanitary  condition.  The 
program  focused  on  identifying  and 
correcting  problems  during  the  initial 
development  of  equipment  and  utensils. 

FSIS  s  acceptance  of  new,  modified, 
or  reconditioned  equipment  and 
utensils  for  use  in  federally  inspected 
meat  and  poultry  establishments  was  a 
two-step  process.  First,  FSIS  Equipment 
Branch  personnel  evaluated  the  design 
and  construction  of  equipment  by 
reviewing  assembly-type  drawings  and 
corresponding  parts  and  material  lists 
submitted  to  the  Branch  by  the 
equipment  manufacturer.  Then,  if 
necessary,  FSIS  inspectors  reviewed  the 
in-establishment  operation  of  the 
equipment  and  reported  their  findings 
to  the  Equipment  Branch.  Commercially 
available  equipment  was  accepted  and 
listed  in  an  FSIS  reference  guide, 
"Accepted  Meat  and  Poultry 
Equipment"  Once  equipment  was  listed 
in  this  reference  as  acceptable,  no 
further  approval  was  needed  on  an 
establishment  basis. 

FSIS  continues  to  ensure  that 
equipment  and  utensils  used  in 
federally  inspected  facilities  are  of  such 
material  and  construction  as  will 
facilitate  their  thorough  cleaning  and 
operational  cleanliness,  and  not 
adulterate  edible  product.  Also,  FSIS 
still  requires  that  equipment  and 
utensils  used  in  federally  inspected 
establishments  are  constructed, 
maintained,  and  used  in  a  manner  that 
does  not  interfere  with  inspection. 
However,  in  an  effort  to  remove 
"command  and  control"  regulations  that 
were  contrary  to  FSIS'  commitment  to 
the  Hazard  Analysis  and  Critical  Control 
Point  approach  to  Federal  meat 
inspection,  and  to  provide  federally 
inspected  establishments  with  the 
flexibility  to  use  equipment  and  utensils 
designed  in  the  manner  they  deem  to 


best  maintain  a  sanitary  environment  for 
food  production  without  having  to  seek 
prior  approval,  FSIS  discontinued  the 
mandatory  prior  approval  program  for 
equipment  and  utensils  on  September 
24, 1997  (62  FR  45016). 

At  the  time  FSIS  announced  that  it 
was  discontinuing  its  prior  approval 
progremi,  equipment  and  utensil 
manufacturers  and  processors  of 
Uvestock  and  poultry  products 
expressed  their  desire  to  either  continue 
the  FSIS  program  or  develop  a  neW 
program  through  AMS  on  a  volimtary, 
user-fee-funded  basis  to  inspect  and 
certify  equipment  and  utensils  used  to 
process  livestock  and  poultry  products 
to  a  sanitary  standard.  Subsequently, 
provisions  of  the  fiscal  year  1999 
appropriations  required  development  of 
such  a  program  by  the  Secretary  of 
Agricviltvue  imder  the  authority  AMA  of 
1946. 

Accordingly,  on  July  16, 1999,  AMS 
published  in  the  Federal  Register  (64 
FR  38315)  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  and 
notice  of  public  meeting  to  assist  the 
Agency  in  the  development  of  a 
complete  inspection  and  certification  ■• 
program  for  equipment  and  utensils 
used  to  process  livestock  and  poultry 
products. 

Through  the  ANPRM  and  the  public 
meeting,  AMS  sought  information 
which  would  enable  the  Agency  to 
develop  an  efficient  and  cost-effective 
program  for  inspecting  and  certifying 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products. 
Specifically,  AMS  requested  comments 
concerning:  initiatives  imderway  in  the 
industry  to  develop  a  voluntary, 
consensus  sanitary  standard  for  the 
design  and  manufacture  of  equipment 
and  utensils  used  to  process  livestock 
and  poultry  products;  the  validity  and 
usability  of  standards  presented  to  AMS 
for  consideration  for  adoption;  criteria  . 
to  be  used  by  AMS  to  select  a  sanitary 
standard;  and  any  other  information 
which  would  aid  AMS  in  administering 
the  program. 

The  ANPRM  solicited  comments  on 
the  issue  for  a  60-day  period  ending 
September  14, 1999.  The  public  meeting 
was  held  on  August  10, 1999,  in  Room 
107-A  at  the  USDA  Jamie  L.  Whitten 
Building,  12th  and  Jefferson  Drive,  SW., 
Washington,  DC. 

To  assist  interested  parties  in 
obtaining  information  on  the  proposed 
program  and  in  reviewing  comments  as 
AMS  received  them,  the  Agency 
launched  a  website  at 
www.ams.usda.gov/lsg/equip.htm. 
Contained  on  this  website  were 
electronic  versions  of  the  AMS  press 
releases  related  to  the  development  of 
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the  program,  the  ANPRM,  complete 
transcripts  of  the  August  10,  1999. 
public  meeting,  and  all  comments 
received. 

The  public  meeting  was  attended  by 
42  representatives  of  the  meat  and 
poulfry  packing  and  processing 
industay,  equipment  and  utensil 
manufacturing  industry,  trade  and 
professional  associations,  standards 
developers,  and  other  interested  parties. 
Twelve  individuals  provided  prepared 
remarks  at  the  meeting.  AMS  received 
51  comments  during  the  comment 
period  for  the  ANPRM. 

On  June  6,  2000,  AMS  published  in 
the  Federal  Register  (65  FR  35857),  a 
proposed  rule  which  responded  to  the 
ANPRM  comments  and  solicited 
additional  public  comment.  AMS 
received  100  comments  during  the 
comment  period  which  ended  August  7, 
2000.  The  regulatory  text  of  this  final 
rule  incorporates  changes  made  in 
response  to  these  comments  and  upon 
further  review  by  AMS. 

n.  Comments  and  Responses 

General  Program  Comments 
Support  for  Program 

Summary  of  Comments:  Forty-one 
commenters  expressed  general  support 
of  the  development  of  the  program  as 
presented  in  the  proposed  rule  which 
included  the  standards  developed  by 
the  NSF/3-A  Joint  Conunittee  on  Food 
Processing  Equipment,  the  voluntary 
aspects  of  the  service,  and  the  use  of 
Federal  employees  to  provide  the 
service.  Thirty-three  of  these 
commenters  specifically  supported 
AMS  as  the  certifying  agency. 

Agency  Response:  AMS  has 
considered  these  comments  in  support 
of  the  program  as  it  has  contemplated 
changes  fit)m  the  proposed  rule  to  this 
final  rule. 

Program  Would  Become  Mandatory 
Requirement 

Summary  of  Comments:  Three 
commenters  expressed  concern  that  this 
program  would  become  a  "de-facto" 
mandatory  requirement  and  that  AMS 
should  clearly  state  in  the  final  rule  that 
equipment  manufactiirers  remain  bee  to 
obtain  other  third  party  certifications  or 
can  "self-certify"  that  equipment  is 
sanitarily  designed  and  manufactiu-ed. 

Agency  Response:  Throughout  the 
development  of  these  regulations  and 
this  program,  AMS  has  maintained  that 
the  service  to  be  implemented  is 
voluntary  and  user-fee-funded. 
Accordingly,  no  equipment  fabricatoroor 
user  is  required  to  participate  in  this 
program.  Private  certification  providers 
can  propose  and  offer  other  services  to 


the  livestock  and  poultry  industries 
without  restriction  by  these  regulations. 
Therefore,  equipment  fabricators  and 
users  may  use  whatever  means  they 
desire,  including  "self  certification",  as 
suggested  by  commenters,  to  market  or 
represent  their  products. 

Comments  Referring  to  AMS  Providing 
the  Inspection  and  Certification  Service 

Competition  With  the  Private  Sector 

Summary  of  Comments:  Five 
commenters  generally  opposed  AMS 
providing  the  certification  service 
because  of  concerns  over  public-private 
competition.  One  commenter  also 
asserted  that  the  Office  of  Management 
and  Budget  (OMB),  Circular  A-76 
requires  Federal  agencies  to  use  private 
sector  services  rather  than  offer 
duplicative  services. 

Agency  Response:  The  comments 
received  during  the  comment  periods 
for  the  both  ANPRM  and  the  proposed 
rule  indicate  a  clear  desire  by  the 
livestock  and  poultry  industry  that  this 
voluntary  certification  service  be 
provided  by  AMS  using  government 
employees.  These  final  regvdations 
establish  a  voluntary,  third-party 
evaluation  service  administered  by  AMS 
which  is  consistent  with  other,  similar 
services  provided  by  AMS  for  the 
inspection  and  grading  of  agricultural 
products,  for  laboratory  services,  for  the 
evaluation  of  the  sanitary  design  of 
equipment  used  in  the  dairy  industry, 
and  for  the  display  of  official 
identification  marks.  As  such,  no 
equipment  fabricator  or  user  is  required 
to  participate  in  this  AMS  service  and 
equipment  manufactiu^rs  and  other 
users  may  choose  any  other  volimtary, 
private  certification  service  available  to 
them.  Furthermore,  the  regulations  do 
not  prevent,  exclude  or  limit  any  private 
organization  from  independently 
offering  a  certification  service  of  their 
own  design  to  the  livestock  and  poultry 
industry.  With  regard  to  concerns  over 
the  regulation's  conformance  with  OMB 
Circular  A-76,  it  is  our  view  that  this 
rule  is  consistent  with  the  provisions  of 
the  Circular. 

Effect  of  Program  on  Private 
Certification  Providers 

Summary  of  Comments:  One 
commenter  stated  that  AMS  failed  to 
consider  the  potential  effects  of  the 
regulation  upon  private  certification 
providers. 

Agency  Response:  AMS  did  consider 
potential  effects  upon  third  parties.  The 
service  to  be  implemented  by  AMS  is 
voluntary  and  user-fee-funded.  As 
already  stated,  no  equipment  fabricator 
or  user  is  required  to  participate  in  this 


program.  Private  certification  providers 
may  offer  their  services  to  the  livestock 
and  poultry  industries  without 
restriction  by  these  regulations. 
Therefore,  equipment  fabricators  and 
users  may  use  whatever  means  they  ' 
desire  to  demonstrate  that  their 
products  are  suitable  for  use. 

Reexamine  Alternatives  to  Proposed 
Program 

Summary  of  Comments:  One 
commenter  asked  AMS  to  reexamine 
alternatives  under  the  agricultural 
appropriations  act  considering  programs 
already  implemented  or  pubUcly 
contemplated  by  AMS  and  offer  an 
accreditation  service  for  conformity 
assessment  organizations  in  lieu  of  a 
certification  service. 

Agency  Response:  The  Act  provides 
that  USDA  develop  a  voluntary,  user- 
fee-funded  program  to  inspect  and 
certify  equipment  used  to  process 
livestock  and  poultry  products. 
Accordingly,  the  Agency  examined 
alternatives,  including  the  alternative 
suggested  by  the  commenter. 
Additionally,  AMS  evaluated  comments 
received  in  response  to  the  ANPRM  and 
the  proposed  rule  as  the  alternatives 
were  considered.  The  alternative  option 
to  develop  a  third-party  certifier 
accreditation  service  was  evaluated  and 
rejected  by  AMS.  The  statutory  language 
provides  that  the  Secretary  inspect  and 
certify  agricultural  processing 
equipment.  Further,  a  significant 
number  of  comments  during  the 
comment  periods  for  the  ANPRM  and 
proposed  rule  which  supported  an  AMS 
provided  service  staffed  by  Federal 
employees  to  conduct  the  evaluations. 

Conformance  of  Program  to  ISO  and 
ANSI  Standards  for  Third  Party 
Certification  Bodies 

Summary  of  Comments:  Two 
commenters  stated  the  proposed 
program  did  not  conform  to  ISO  or 
American  National  Standards  Institute 
(ANSI)  provisions  or  standards  for  third 
party  certification  bodies. 

Agency  Response:  It  has  never  been 
the  objective  or  intent  that  the 
certification  service  provided  by  AMS 
would  conform  to  ISO  or  ANSI 
provisions  or  standards  for  third  party 
certification  bodies.  AMS  intends  to 
operate  this  program  consistent  with 
other  voluntary,  user-fee-funded 
inspection  and  certification  services 
already  provided  by  the  Agency.  AMS 
believes  that  this  decision  is  consistent 
with  the  intent  of  Congress  and  the 
expectation  of  equipment  manufacturers 
and  meat  and  poulby  processors  who 
requested  AMS  develop  the  service. 
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Continued  Compliance  wth  NSF/3-A 
Standards 

Summary  of  Comments:  Two 
commenters  stated  that  the  proposed 
program  did  not  provide  for  continued 
compliance  with  the  NSF/3-A  Standard 
and  that  the  regulations  need  to  offer 
interested  parties  the  opportimity  to 
question  the  appropriateness  of  an  AMS 
certification  of  compliance. 
Additionally,  one  commenter  asked 
what  woidd  happen  to  those 
manufacturers  who  do  not  report  a 
change  in  the  design  of  their  equipment 
to  AMS,  and  how  would  AMS  verify  if 
a  change  had  occiirred  and  was  not 
reported. 

Agency  Response:  After  a  review  of 
the  proposed  regulations,  AMS  believes 
these  comments  have  merit. 
Accordingly,  §  54.1019  has  been 
modified  to  reqiiire  a  manufacturer  of 
any  equipment  or  utensil  which  has 
been  issued  a  report  or  certification  of 
compliance  to  resubmit  for  evaluation 
any  change  in  materials  of  construction, 
design,  or  fabrication  which  may  impair 
the  cleanability  or  hygienic  design  of 
the  equipment  or  utensil.  Similarly, 
AMS  encourages  interested  parties  to 
contact  AMS  if  they  have  any  questions 
regarding  the  appropriateness  of  an 
AMS  certification  of  compliance.  AMS 
can  use  this  feedback  as  a  basis  for 
initiating  a  review  to  ensure  that 
eqiiipment  marketed  as  certified 
through  this  program  comply  with  the 
standards. 

Recertification  of  Equipment 

Summary  of  Comments:  Seventy-two 
commenters  requested  AMS  clarify  or 
streamline  the  process  for  recertification 
of  equipment.  The  commenters 
expressed  confusion  as  to  AMS'  intent 
behind  the  wording  used  in  the 
proposal  stating  that  recertification  by 
AMS  was  required  after  "any"  change  to 
the  design  was  made.  Commenters 
generally  favored  AMS  only  requiring 
recertification  of  equipment  when  a 
change  of  design  is  made  that  may  affect 
the  hygienic,  cleaidiness,  or  sanitary 
aspects  of  the  equipment. 

Agency  Response:  AMS  agrees  and 
has  revised  §  54.1019  in  these 
regulations  to  clarify  that  only  changes 
which  impair  the  cleanability  or 
hygienic  design  of  the  equipment  or 
utensil  need  to  be  submitted  for 
recertification. 

Independent  Audits 

Summary  of  Comments:One 
commenter  stated  that  the  program  did 
not  provide  for  independent  audits  of 
the  manufacturing  facility. 

Agency  Response:  The  regulations  do 
not  provide  for  such  audits  as  such 


audits  are  not  intended  to  be  a  part  of 
this  service.  AMS  believes  a 
requirement  in  these  regulations  for 
independent  audits  of  the  equipment  or 
utensil  manufactiirers'  facilities  is  not 
necessary.  The  addition  of  an  AMS 
audit  requirement  of  the  manufacturer's 
facilities  would  substantially  increase 
the  cost  of  this  voluntary  program  and 
the  Agency  believes  the  marginal  benefit 
of  such  audits  would  be  unwarranted. 
Additionally,  the  FSIS  inspection 
program  continues  to  be  responsible  for 
ensuring  that  equipment  and  utensils 
used  in  federally  inspected  facilities  are 
of  such  material  and  construction  as 
will  facilitate  their  through  cleaning  and 
operational  cleanliness,  and  not 
adulterate  edible  product.  AMS  believes 
the  service  to  be  provided  by  these 
regulations,  particularly  those  in 
§§  54.1019,  contain  sufficient  internal 
controls  to  protect  the  integrity  of  its 
evaluations  and  certifications. 

Requiring  Samples,  Material  Lists  and 
On-site  Audits 

Summary  of  Comments:  One 
commenter  objected  to  the  program  not 
requiring  examination  of  samples, 
materials  lists,  or  on-site  audits.  Three 
additional  commenters  requested 
clarification  on  the  issue  of  when  an  on- 
site  audit  is  required. 

Agency  Response:  In  order  to  allow 
for  the  greatest  flexibility  for  applicants 
to  apply  for  this  service,  AM.S  does  not 
require  blueprints,  samples,  and 
materials  list  be  submitted  with  the 
application  for  all  pieces  of  equipment 
and  utensils.  However,  if  sufficient 
information  is  unavailable  for  AMS  to 
accurately  evaluate  the  design  of  a 
specific  piece  of  equipment  or  utensil, 
which  could  include  the  materials  used 
in  construction,  a  report  or  certification 
of  acceptance  will  not  be  granted  until 
such  ii^ormation  that  is  required  to 
perform  the  inspection  is  provided. 

With  respect  to  on-site  audits,  the 
evaluation  and  certification  process 
includes  the  fabrication  of  the 
equipment  or  utensil.  The  only  means 
available  to  AMS  to  accurately 
determine  that  acceptable  fabrication 
techniques  have  been  accomplished  is 
to  evaluate  the  completed  piece  of 
equipment  or  utensil.  Depending  upon 
the  size  and  complexity  of  the 
eqmpment  or  utensil,  diis  determination 
can  only  be  accomplished  with  an  on- 
site  evaluation.  Once  a  report  or 
certificate  of  acceptance  has  been 
issued,  additional  on-site  evaluations 
would  be  necessary  only  if  the  fabricator 
modified  the  design  and  requests  a 
recertification  under  the  provisions  of 
§  54.1019.  As  appropriate  to  the  review 
and  evaluation  process,  AMS  will 


conduct  on-site  reviews  of  the  actual 
equipment  at  the  point  of  fabrication  or 
where  installed.  Section  54.1014 
provide  the  regulatory  language 
oudining  the  requirements  for 
accessability  of  the  equipment  for 
evaluation. 

Because  AMS  believes  that  blueprints, 
material  lists  and  on-site  audits  will  be 
required  in  virtually  every  instance 
envisioned  by  the  Agency,  the  cost  \ 

burden  estimates  for  this  program  put 
forward  in  the  Impact  Analysis  section 
of  this  rule  assume  all  applicants  will 
submit  such  documentation  and  will 
receive  an  on-site  audit. 

Model  Lines 

Summary  of  Comments:  Ten 
commenters  requested  clarification  of 
how  AMS  would  process  equipment 
which  is  part  of  a  model  line. 
Specifically,  they  requested  clarification 
as  to  whether  each  member  of  the  model 
line  needed  to  be  submitted  for 
evaluation  and  certification. 

Agency  Response:  AMS  agrees  that  a 
clarification  is  needed.  Accordingly, 
§  54.1006  has  been  modified  by  adding 
the  wording,  "Equipment  or  utensils 
having  an  identical  design,  materials  of 
construction,  and  fabrication,  except  for 
scaling  up  or  down  in  size,  may  be 
submitted  for  evaluation  as  a  model  line 
or  series." 

Four  Year  Certification  Review 

Summary  of  Comments:  Three 
commenters  objected  to  the  requirement 
that  certification  must  be  reviewed 
every  4  years. 

Agency  Response:  AMS  disagrees. 
Based  on  experience,  AMS  believes 
.equipment  design  and  fabrication 
change  frequently  to  meet  the  demands 
and  needs  of  the  equipment  users. 
Section  54.1019  provides  the 
requirements  for  these  changes  to  be 
accommodated  within  the  evaluation 
and  certification  process.  For  those 
types  of  equipment  or  utensil  which 
change  infrequently  or  not  at  all,  the 
regulations  provide  for  a  simple 
procedure  whereby  the  fabricator  can 
state  that  no  changes  in  the  design  or 
fabrication  have  occurred.  AMS 
continues  to  support  the  need  for  these 
provisions  as  program  integrity 
safeguards  that  the  certifications  issued 
by  AMS  are  valid  and  that  the  four  year 
recertification  cycle  is  appropriate  for  ■ 
AMS  needs  while  not  being  overly 
restrictive  to  the  livestock  and  poultry 
industries. 
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Conunents  Referring  to  the  Selection  of 
Standards  That  AMS  Will  Inspect  and 
Certify  Equipment  To 

Support  for  Adoption  of  NSF/3-A 
Standards 

Summary  ofConmtents:  Twenty-tWb 
commenters  supported  the  adoption  of 
the  standards  developed  by  the  NSF/3- 
A  Joint  Committee  on  Food  Processing 
Equipment. 

Agency  Response:  AMS  has  adopted 
these  standards  as  the  basis  of  this 
certification  program. 

Incorporation  of  NSF/3-A  Standards 

Summary  of  Comments:  Sixty-nine 
commenters  stated  opposition  to  the 
way  AMS  incorporated  the  NSF/3-A 
standard  in  the  proposed  regulations. 
Commenters  requested  any  changes  to 
the  standards  be  made  through  notice 
and  comment  in  the  Federal  Register. 
One  of  the  conmienters  stated  AMS 
failed  to  follow  0MB  Circular  A-119 
made  in  the  proposed  rule. 

Agency  Response:  As  stated  in  the 
proposed  rule,  AMS  will  inspect  and 
certify  equipment  and  utensils  to 
standards  developed  by  the  NSF/3-A 
Joint  Committee  on  Food  Processing 
Equipment.  NSF  is  an  ANSI  Designated 
Audited  Certifier  As  such,  NSF  follows 
all  ANSI  procedures  for  standards 
development  and  the  final  published 
standards  will  be  ANSI/NSF/3-A 
standards  consistent  with  the  provisions 
of  OMB  Circular  A-119.  AMS  believes 
that  these  ANSI  procedures  provide  for 
the  required  participation  by  all 
interested  parties  during  all  phases  of 
the  standards  development  process  to 
ensure  all  points  of  view  or  concerns  are 
considered  before  publication  of  the 
final  standard.  However,  apart  from  the 
ANSI  procedures  for  standards 
development,  AMS  encourages  public 
comment  on  all  of  its  services,  and  the 
standards  the  Agency  uses  as  the  basis 
of  its  services,  including  this  program. 
To  ensure  that  public  comment  is 
received  prior  to  changes  in  the 
standards  AMS  uses,  AMS  will  provide 
notice  of  pending  changes  in  the 
standards  to  encourage  interested 
parties  to  provide  AMS  with  feedback 
and  so  they  may  also  comment  directly 
to  the  NSF/3-A  Joint  Committee. 

Enforcement  of  the  Worker  Safety 
Provisions  of  the  NSF/3-A  Standards 

Summary  of  Comments:  Seventy-two 
commenters  requested  the  program  not 
enforce  the  worker  safety  provisions  of 
the  NSF/3-A  standards  adopted. 

Agency  Response:  The  scope  of  the 
NSF/3-A  standards  apply  oidy  to  the 
hygienic  requirements  of  the  equipment 
or  utensil  design  and  had  not  intended 


to  evaluate  or  comment  on  worker  or 
occupational  safety  issues.  Similar 
comments  were  also  made  to  the  NSF/ 
3-A  Joint  Committee.  In  August  2000, 
the  Joint  Committee  published  NSF/3- 
A  14159-1,  Draft  7.0  which  included 
modified  wording  to  delete  the 
references  to  worker  and  occupational 
safety  bom  application  to  livestock  and 
poultry  processing  equipment  and 
utensils.  In  view  of  the  changes  to  the 
standards  effected  by  the  NSF/3-A  Joint 
Committee,  AMS  believes  the  concerns 
raised  by  the  commenters  has  been 
resolved  and  no  additional  action  is 
needed  by  AMS. 

Opposition  to  Use  of  Draft  Standards 

Summary  of  Comments:  Two 
commenters  objected  to  the  use  of  the 
NSF/3-A  standard  because  it  is  a  draft 
standard. 

Agency  Response:  At  the  time  of  the 
publication  of  the  proposed  rule  the 
NSF/3-A  standard  was  a  draft  standard, 
however  the  final  ANSI/NSF/3-A 
standard  has  now  been  published  and 
accepted  as  an  American  National 
Standard. 

AMS  Proposing  One  or  Many  Standards 

Summary  of  Comments:  One 
commenter  was  confused  whether  AMS 
was  proposing  one  standard  or  many 
standards. 

Agency  Response:  AMS  will  inspect 
and  certify  equipment  and  utensils  to 
standards  developed  by  the  NSF/3-A 
Joint  Committee  on  Food  Processing 
Equipment.  This  Joint  Committee  will 
develop  a  wide-range  of  standards 
dealing  with  the  hygienic  design  of 
equipment.  As  already  stated,  one 
standard  has  been  completed  by  the 
Joint  Committee  and  the  committee  is  in 
the  process  of  developing  additional 
consensus  standards.  It  is  the  intent  of 
AMS  to  inspect  and  certify  equipment 
and  utensils  to  all  standards  finalized  by 
the  Joint  Committee  that  are  appropriate 
to  the  livestock  and  poultry  industries. 
As  standards  are  developed,  this  may 
residt  in  the  application  of  multiple 
standards  by  AMS  to  the  appropriate 
pieces  of  equipment  and  utensils,  as 
well  as  to  the  appropriate  segments  of 
the  industry. 

AMS  Should  Develop  Its  Own 
Standards 

Summary  of  Comments:  One 
commenter  stated  that  they  would  have 
preferred  that  AMS  write  its  own 
standards. 

Agency  Response:  AMS  disagrees.  As 
already  stated,  AMS  will  inspect  and 
certify  equipment  and  utensils  to 
standards  developed  by  the  NSF/3-A 
Joint  Committee  on  Food  Processing 


Equipment.  AMS  does  not  believe  that 
the  development  of  a  new  AMS 
standards  would  improve  the  service  or 
provide  users  with  any  benefits. 

Use  of  ISO  Standards 

Summary  of  Comments:  One 
commenter  recommended  that  any  third 
party  certifier  should  use  International 
Organization  for  Standardization  (ISO) 
standards. 

Agency  Response:  The  primary 
purpose  of  the  regulations  is  to  provide " 
a  third  party  certification  that 
equipment  meet  specified  standards. 
The  service  developed  by  AMS  is 
intended  to  meet  the  needs  expressed  by 
the  domestic  livestock  and  poultry 
industries  for  a  third  party  evaluation  of 
the  sanitary  design  of  processing 
equipment  according  to  specified 
standards.  However,  during 
development  of  the  service,  AMS  did 
evaluate  and  consider  international 
harmonization  and  compatibilify  with 
appropriate  ISO  standards.  The 
standards  developed  by  the  NSF/3-A 
Joint  Committee  on  Food  Processing 
Equipment,  which  will  be  used  by  AMS. 
are  based  on  the  corresponding  ISO 
standard,  ISO/DIS  14159:1997  Safety  of 
Machinery — Hygiene  requirements  for 
the  design  of  machinery. 

Representation  of  Manufactiuers  in 
NSF/3-A  Standards  Development 
Process 

Summary  of  Comments:  Two 
commenters  objected  to  the  use  of  the 
NSF/3-A  standards  because 
"manufacturers  were  not  represented". 

Agency  Response:  Equipment 
manufacturers  are  represented  on  the 
Joint  Committee  and  the  technical 
working  groups.  Further,  the  ANSI 
procedures  followed  by  the  Joint 
Committee  for  the  development  of 
standards  requires  that  all  interested 
parties  be  included  in  the  development 
process. 

Support  for  Other  Standards 

Summary  of  Comments:  One 
commenter  requested  AMS  adopt  the 
ANSI/UL  2128— Meat  and  Poultry  Plant 
Equipment  Standard  developed  by  the 
Underwriters  Laboratories,  Inc.,  instead 
of  the  NSF/3-A  standard  because  the 
ANSI/UL  2128  standard  is  the  American 
National  Standard. 

Agency  Response:  Since  publication 
of  the  proposed  rule,  the  NSF/3-A  Joint 
Committee  has  now  finalized  their 
deliberation  and  published  the  draft 
standard  that  was  proposed  in  final 
form.  Accordingly,  the  NSF/3-A 
standard  is  now  an  American  National 
Standard. 
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Suggested  Revisions  to  NSF/3-A 
Standards 

Summary  of  Comments:  Thirteen 
commenters  provided  specific  revisions 
that  they  would  like  made  to  the 
hygienic  portions  of  the  NSF/3-A  draft 
.standards. 

Agency  Response:  AMS  appreciates 
this  feedback  and  will  use  it  as  it 
evaluates  revisions  that  may  need  to  be 
made  to  the  NSF/3-A  standards.  AMS 
also  recommends  the  commenters  direct 
their  specific  revision  changes  to  the 
NSF/3-A  Joint  Committee,  NSF 
hitemational.  P.  O.  Box  130140.  789  N. 
Dixboro  Rd.,  Ann  Arbor,  MI  48105. 

As  already  stated,  AMS  encourages 
public  comment  on  all  of  its  services, 
and  the  standards  the  Agency  uses  as 
the  basis  of  its  services,  including  this 
program.  To  ensure  that  pubUc 
comment  is  received  prior  to  changes  in 
the  standards  AMS  uses,  AMS  will 
provide  notice  of  pending  changes  in 
the  standards  to  encourage  interested 
parties  to  provide  AMS  with  feedback 
and  so  they  may  also  conunent  directly 
to  the  NSF/3-A  Joint  Committee. 

Comments  Referring  to  Administrative 
Issues 

Grandfathering  of  Equipment  Approved 
Under  the  Former  FSIS  Program- 

Summary  of  Comments:  Two 
commenters  requested  that  equipment 
approved  under  the  former  FSIS  prior- 
approval  prog;ram  be  "grandfathered" 
under  this  program. 

Agency  Response:  AMS  disagrees. 
The  standards  applicable  under  the  two 
programs  are  different.  It  would  be 
inappropriate  for  AMS  to  "grandfiather" 
equipment  that  did  not  meet  the 
standards  proposed  under  this  service 
that  would  then  compete  in  the  market 
place  with  equipment  fabricators 
complying  with  the  new  standards. 

AMS  Work  With  Industry  Associations 

Summary  of  Comments:  One 
commenter  requested  we  inform  the 
industry  associations  about  what  we  are 
doing. 

Agency  Response:  AMS  agrees.  AMS 
has  participated  in  a  number  of 
informational  meetings  with  all  of  the 
major  industry  trade  associations  whose 
members  use  AMS  programs  and 
services. 

Keep  Program  Simple  and        ^ 
Straightforward 

Summary  of  Comments:  One 
commenter  requested  we  keep  the 
program  as  "simple  and 
straightforward"  as  possible. 

Agency  Response:  AMS  agrees.  It  is 
the  goal  of  AMS  in  these  regulations  to 


provide  a  voluntary,  user-fee-funded 
evaluation  and  certification  program 
that  meets  the  needs  of  the  livestock  and 
poultry  industries,  and  is  carried  out  in 
a  manner  as  simple,  straightforward, 
efficiently  and  cost  effective  as  possible. 

Marketing  Claims 

Summary  of  Comments:  Nine 
commenters  expressed  concern  over 
language  in  the  proposed  rule  restricting 
the  use  of  marketing  claims  on 
promotional  literatiu^  for  equipment 
not  approved  by  this  program. 
Additionally,  commenters  requested 
that  approval  letters  from  the  former 
FSIS  prior-approval  program  be  allowed 
to  be  used  and  that  such  equipment  be 
allowed  to  be  marketed  with  the  claim 
"USDA  accepted  equipment"  and 
"USDA  approved." 

Agency  Response:  AMS  disagrees. 
The  standards  and  procedures  provided 
for  in  these  regulations  are  different 
than  those  implemented  by  the  FSIS 
prior-approval  program.  As  such,  it 
would  be  imfiair  to  participants  in  the 
this  new  program  to  have  to  compete 
with  claims  of  manufacturers 
sanctioned  under  the  former  FSIS 
program  which  have  not  participated  in 
thisjiew  AMS  service.  FSIS 
discontinued  the  mandatory  prior 
approval  program  for  equipment  and 
utensils  on  September  24,  1997  (62  FR 
45016).  Since  that  time,  there  has  been 
no  procedure  available  to  assure  that  the 
equipment  or  utensils  covered  by  letters 
issued  during  the  former  FSIS  program 
accurately  represent  the  current 
equipment  design  or  that  such 
equipment  even  still  meet  current  FSIS 
requirements. 

Program  Budgeting  and  Appropriations 
by  Congress 

Summary  of  Comments:  One 
commenter  stated  their  belief  that  the 
new  service  would  be  subject  to 
congressional  budgeting  and 
appropriations. 

Agency  Response:  The  commenter  is 
not  correct.  This  service  is  fully  user-fee 
supported. 

AMS  Staffing  Levels  and  Certification 
Turnaround  Times 

Summary  of  Comments:  Four 
commenters  expressed  concern  over 
AMS  staffing  levels  and  tiunaroimd 
times  on  certifications.  Two  of  the 
commenters  specifically  asked  that 
AMS  include  a  maximum  certification 
tiunaroimd  time  in  the  regulations  (30 
and  60  days). 

Agency  Response:  AMS  will  staff  the 
program  with  sufficient  personnel  to 
accomplish  the  goals  of  the  program 
using  the  best  estimates  available  to 


AMS  while  still  operating  the  program 
in  an  efficient  and  cost  effective 
manner.  AMS  disagrees  with  the 
suggestion  of  commenters  to  include  a 
maximum  tumaroimd  time  in  the 
regulations.  Due  to  the  complexity  and 
sophistication  of  many  of-the  designs 
eligible  for  evaluation  and  certification, 
tumaroimd  time  restrictions  could  be 
unrealistic  and  ultimately  detrimental  to 
the  evaluation  process. 

Rejections  of  Applications 

Summary  of  Comments:  One 
commenter  objected  to  AMS  being  able 
to  reject  an  application  based  on 
"adininistrative  reasons  such  as  the 
non-availability  of  personnel  to  perform 
the  service." 

Agency  Response:  AMS  disagrees. 
While  AMS  intends  to  provide  service 
to  applicants  consistent  with  this 
subpart,  there  may  be  instances  where 
such  service  may  not  be  provided. 
Accordingly,  the  provision  will  remain 
unchanged. 

Acceptance  of  Program  by  FSIS 

Summary  of  Conwients:  One 
commenter  requested  AMS  work  to 
ensiue  this  program  is  accepted  by  FSIS. 

Agency  Response:  AMS  has  worked  to 
ensure  FSIS  is  fully  aware  of  the 
services  being  developed  by  AMS. 
Additionally,  AMS  has  informed  FSIS 
of  our  availability  to  provide 
information  about  this  service  to  their 
management  or  employees. 

Third-party  Appeal  of  Certification 

Summary  of  Comments:  One 
commenter  requested  that  a  section  be 
added  to  the  final  rule  allowing  for 
users  or  other  third-parties  to  question 
AMS  certifications. 

Agency  Response:  As  already  stated, 
AMS  encourages  interested  parties  to 
contact  AMS  if  they  have  any  questions 
regarding  the  appropriateness  of  an 
AMS  certification  of  compliance.  AMS 
can  use  this  feedback  as  a  basis  for 
initiating  a  review  to  ensure  that 
equipment  marketed  as  certified 
through  this  program  comply  with  the 
standards.  The  Agency  believes  this 
addresses  the  concern  of  the  commenter 
sufficiently  without  the  need  for  the 
insertion  of  a  new  section  in  the 
regulations.  Accordingly,  the 
r^ulations  will  remain  imchanged. 

Concurrent  Reviews  for  Dairy  and  Meat 
and  Poultry  Equipment 

Summary  of  Comments:  One 
commenter  requested  that  to  improve 
efficiency,  dairy  and  meat  and  poultry 
equipment  reviews  be  done 
concurrently. 
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Agency  Response:  Although  these 
regulations  do  not  specifically  provide 
for  a  "concurrent"  review  of  equipment 
to  be  accepted  for  use  under  both  this 
and  the  dairy  equipment  acceptance 
program,  reviews  will  be  conducted 
conciurently  to  all  applicable  standards 
upon  the  request  of  an  applicant  using 
the  joint  form  used  for  both  programs, 
DA-162,  Equipment  Review  Request. 

AMS  Accepted  Equipment  Symbol 
Confusing 

Summary  of  Comments:  One 
commenter  objected  to  the  AMS  symbol 
as  confusing  and  leading  observers  to 
believe  that  the  equipment  bearing  the 
symbol  has  the  endorsement  of  FSIS. 

Agency  Response:  AMS  disagrees. 
These  regulations  are  intended  to  meet 
the  needs  expressed  by  the  domestic 
livestock  and  poultry  industries  for  a 
third  party  evaluation  of  the  sanitary 
design  of  processing  equipment 
according  to  specified  standards.  These 
regulations  and  the  services  they 
provide  for  do  not  obligate  or  require 
any  action  on  the  part  of  FSIS.  AMS 
believes  these  regulations  can  be  used 
by  the  livestock  and  poultry  industries 
to  demonstrate  they  have  had  a  third 
party  evaluation  of  the  hygienic  design 
and  fabrication  of  processing  equipment 
according  to  specified  standards.  The 
symbol  clearly  references  only  AMS  as 
the  agency  within  USDA  certifying 
acceptance.  There  is  no  reference, 
intended  or  implied,  in  these 
regulations  of  FSIS  sanction  of  the 
symbol  or  the  acceptance  it  represents. 
FSIS  regulations  specifically  identify 
their  responsibility  for  ensuring  all 
.  Federally  inspected  meat  and  poultry 
establishments  produce  safe  and 
wholesome  products,  regardless  of 
whether  the  equipment  and  utensils 
used  to  process  the  products  were 
certified  by  AMS  under  the  provisions 
of  this  regulation. 

Size  and  Format  of  AMS  Accepted 
Equipment  Symbol 

Summary  of  Comments:  Four 
commenters  expressed  concern  over  the 
size  and  format  of  the  USDA  "Accepted 
Equipment"  sjmibol. 

Agency  Response:  AMS  agrees  that 
the  regulations  were  not  sufficiently 
clear  on  the  intended  size  of  the  symbol. 
Section  54.1018  has  been  revised  to 
include  subsection  (c)  recommending  at 
least  a  3/4  by  3/4  inch  size  for  the 
official  AMS  symbol,  but  also  allowing 
for  smaller  sizes  to  be  used  provided 
they  are  sufficienUy  large  to  be 
identifiable  and  legible.  Accordingly, 
symbols  of  varying  size  could  be  used 
to  be  compatible  with  the  use  and 
location  of  the  sjmibol  on  either  the 


equipment  or  promotional  materials. 
The  use  of  the  official  AMS  symbol  for 
this  program  is  consistent  with  the  use 
of  other  official  identification  marks 
used  within  other  AMS  programs. 

Comments  Referring  to  Rulemaking 
Issues 

Extension  of  Comment  Period 
Accompanying  the  Proposed  Rule 

Summary  of  Comments:  One 
commenter  requested  the  comment 
period  be  extended. 

Agency  Response:  AMS  disagrees. 
The  60  day  comment  period  which 
accompanied  the  ANPRM  and  the  60 
day  comment  period  which 
accompanied  die  proposed  rule  were 
sufficient  to  obtain  the  public  comment 
required  to  develop  the  program. 

Implement  Program  on  a  Trial  Basis 

Summary  of  Comments:  One 
commenter  requested  the  program  be 
implemented  as  a  3-year  pilot  program. 

Agency  Response:  AMS  disagrees. 
Because  this  is  a  volimtary,  user-fee- 
funded  service  there  is  no  benefit  to  the 
program  being  implemented  on  a  trial 
basis. 

m.  Impact  Analysis 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  AMS  h^ 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  action  so  that  small  businesses 
would  not  be  disproportionally 
biudened.  Accordingly,  we  have 
prepared  this  regiUatory  flexibility 
analysis. 

Development  of  this  program  is 
required  by  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001,  (Pub.  L.  106- 
387,  sec.  729).  The  program  will  be 
conducted  imder  the  provisions  of  the 
Agricultiiral  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.). 

AMS  is  establishing  these  regidations 
to  conduct  a  volimtary,  user-fee-funded 
inspection  and  certification  program  for 
equipment  and  utensils  that  are  used  to 
process  livestock  and  poultry  products. 
Under  this  proposed  program. 


manufacturers  of  new,  modified,  or 
reconditioned  equipment  and  utensils 
designed  to  process  livestock  and 
poultry  products  who  want  to  have  the 
equipment  and  utensils  they 
manufacture  officially  inspected  and 
accepted  by  AMS  as  meeting  the  NSF/ 
3-A  standards  which  outline  minimum 
requirements  for  cleanability,  suitability 
of  materials  used  in  construction, 
inspectability  and  durability  would 
apply  to  AMS. 

Under  this  equipment  and  utensil 
acceptance  program,  equipment  and 
utensil  manufacturers  seeking  AMS 
acceptance  and  certification  may  apply 
to  AMS  for  an  evaluation  of  their 
equipment  and  utensils.  Although  AMS 
does  not  require  the  drawings, 
blueprints  and  a  material  list  for  all 
pieces  of  equipment  or  utensils  upon 
application,  such  blueprints  and  lists 
must  be  submitted  as  will  facilitate  the 
inspection  and  certification  process. 
Additionally,  some  equipment  and 
utensils  will  require  AMS  to  conduct  an 
on-site  review  at  the  point  of  fabrication 
or  where  installed  and  operating  in  an 
establishment  to  fully  evaluate  the 
design  and  construction  and  execute 
final  acceptance. 

To  maintain  acceptance  and 
certification,  these  regulations  require 
any  manufacturer  whose  equipment  or 
utensil  has  been  accepted  to  resubmit 
the  design  and  fabrication  details  of  the 
accepted  equipment  or  utensils 
whenever  a  change  of  design  or 
fabrication  which  may  impair  the 
cleanability  or  hygienic  design  of  the 
equipment  or  utensil  occurs.  Barring 
changes  in  equipment  or  utensil  design 
and  fabrication,  acceptance  is  granted 
for  a  four  year  period.  When  equipment 
or  utensil  acceptance  nears  expiration  at 
the  end  of  the  four  year  period, 
manufacturers  may  send  a  letter  stating 
that  no  design  changes  have  been  made 
.  to  receive  an  additional  four  year 
acceptance  renewal. 

This  action  will  benefit  manufacturers 
of  equipment  and  utensils  used  for 
processing  meat  and  poultry  products 
and  the  purchasers  of  such  equipment 
and  utensils  by  providing  AMS 
certification  that  the  equipment  and 
utensils  meet  the  minimum 
requirements  of  voluntary  consensus 
standards  for  sanitary  design. 
Acceptance  by  AMS  will  provide 
manufacturers  and  buyers  assurance 
that  equipment  and  utensils  can  be 
cleaned,  are  constructed  of  suitable 
materials,  are  durable,  and  can  be 
inspected. 

This  equipment  and  utensil 
inspection  and  certification  program 
affects  manufacturers  or  other  vendors 
of  equipment  and  utensils.  The 
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equipment  and  utensil  manufecturers 
range  in  size  from  small  to  large 
concerns.  According  to  the  Standard 
Industrial  Qassification  (SIC)  (13  CFR 
121.201)  which  are  used  by  the  Small 
Business  Administration  to  identify 
small  businesses,  a  small  business 
equipment  and  utensil  manufacturer  is 
defined  as  a  firm  with  less  than  500 
employees  (SIC  Division  D.  Major  Group 
20).  According  to  the  most  complete 
data  available  to  AMS,  it  is  estimated 
that  there  are  about  2000  equipment  and 
utensil  manufacturers,  about  90  percent 
of  these  can  be  classified  as  smaU 
entities. 

Previously,  FSIS  maintained  a 
mandatory  prior  approval  program  for 
equipment  and  utensil  inspection  as  a 
prerequisite  for  use  in  Federally 
inspected  meat  and  poultry  packing  and 
processing  estabUshments  that  affected 
these  same  entities.  Under  FSIS'  former 
mandatory  prior  approval  program  for 
eqmpment.  an  estimated  2.500 
applications  for  equipment  approval 
were  received  each  year.  Evaluation  and 
certification  of  equipment  and  utensils 
is  based  on  the  complexity  and 
sophistication  of  the  design  and 
fobrication  of  the  equipment  or  utensil 
being  evaluated. 

The  paperwork  burden  that  may  be 
imposed  on  equipment  and  utensil 
manufacturers  by  this  proposed  action 
is  further  discussed  in  the  section 
entitled  Paperwork  Reduction  Act  that 
follows. 

In  addition,  we  have  not  identified 
any  relevant  Federal  rules  that  are 
currently  in  effect  that  duplicate, 
overlap,  or  conflict  with  this  rule. 
Further,  as  discussed  below,  this 
program  will  be  operated  by  the  AMS 
Dairy  Programs  using  its  relevant  fee 
structure. 

Provisions  of  the  Agriciilture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  2001.  require  AMS 
to  develop  a  voluntary,  user-fee-funded 
program  to  inspect  and  certify 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products.  Prior  to 
this  amendment,  similar  language 
appeared  in  the  appropriations  acts  for 
fiscal  year  1999  (Pub.  L.  105-277.  sec. 
747)  and  fiscal  year  2000  (Pub.  L.  106- 
78,  sec.  734).  The  program  will  be 
conducted  under  the  provisions  of  the 
Agricultural  Marketing  Act  (AMA)  of 
1946.  Under  the  AMA  of  1946.  AMS  is 
required  to  collect  reasonable  fees  for 
providing  official  services  provided 
imder  this  proposed  equipment  and 
utensil  certification  program,  to  cover  as 
nearly  as  practicable  AMS  costs  for 
performing  the  service,  including 
related  administrative  and  supervisory 


costs.  Since  the  procedures  used  to 
inspect  and  certify  equipment  and 
utensils  used  to  process  livestock  and 
poultry  products  are  similar  to  those 
used  to  inspect  and  certify  dairy 
processing  equipment,  AMS  has 
decided  to  charge  the  same  hourly  fees 
for  inspecting  and  certifying  equipment 
used  to  process  livestock  and  poultry 
products.  Inspection  and  certification 
services  are  based  on  the  hourly  rate  for 
applicants  who  request  services  on  an 
hourly  basis  and  appear  at  7  CFR  Part 
58  as  published  in  the  Federal  Register 
at  62  FR  66258  on  December  18.  1997. 
The  cxurent  base  hourly  rate  for  such 
service  is  $56  per  hour  for  service 
performed  between  6  a.m.  and  6  p.m. 
and  $61.60  for  service  performed 
between  6  p.m.  and  6  a.m.,  for  the  time 
required  to  perform  the  service 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  equipment 
review  specialist  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  will  be  made  for 
the  service  pursuant  to  each  request  or 
certificate  issued.  If  an  applicant 
requests  that  certification  service  be 
performed  on  a  holiday,  Satiu-day.  or 
Sunday  or  in  excess  of  each  8-hour  shift 
Monday  through  Friday,  the  applicant 
would  be  charged  such  service  at  a  rate 
of  1  Vz  times  the  rate  which  would  be 
applicable  for  such  service  if  performed 
during  normal  working  hours. 

AMS  estimates  that  the  time  required 
to  review  and  accept  an  initial 
submission  for  simple  designs  would  be 
1  hour.  For  complex  designs,  AMS 
estimates  that  the  time  required  to 
review  and  accept  an  initial  submission 
would  be  8  hours.  Based  on  the 
proposed  AMS  base  hourly  fee  for 
service  of  $56  per  hour,  an  initial 
submission  of  assembly  type  drawings 
^  and  corresponding  parts  and  material 
lists  should  range  from  $56  to  $448. 
However,  the  final  cost  for  equipment  or 
utensil  inspection  and  certification 
would  be  contingent  on  a  final  on-site 
review  of  the  equipment  or  utensil  at 
the  point  of  fabrication  or  under 
conditions  of  actual  use.  The  cost  of  this 
on-site  review  would  include  associated 
travel  and  per  diem  costs  in  addition  to 
the  hourly  fee  for  service.  AMS 
estimates  the  average  time  to  perform  a 
on-site  review  for  a  piece  of  equipment 
or  utensil  to  be  12  hours. 

The  cost  for  evaluation  of  equipment 
or  utensils  would  depend  on  the 
complexity  of  design,  location  of  the 
equipment  or  utensil  to  be  evaluated  on- 
site,  and  whether  the  manufacturer  has 
provided  resource  materials  that  would 
facilitate  inspection  of  the  equipment  or 


utensil  by  AMS  to  determine 
acceptance.  AMS  estimates  the  average 
total  costs  to  process  and  in-plant 
review  a  piece  of  equipment  or  utensil 
to  be  $1,120  plus  added  travel  costs  for 
the  required  on-site  review.  Assuming 
all  equipment  and  utensil 
manufacturers  would  use  an  AMS 
equipment  and  utensil  certification 
program  to  the  extent  they  used  the 
FSIS  program,  it  is  estimated  that  the 
total  cost  to  the  industry  under  an  AMS 
program  would  be  about  $2,800,000 
plus  travel  costs  for  on-site  reviews 
annually.  Since  approximately  90 
percent  of  equipment  and  utensil 
manufactiuers  are  small  businesses,  the 
estimated  share  of  the  total  annual 
industry  burden  directiy  affecting  small 
businesses  would  be  $2,520,000. 

As  stated  in  the  previous  section 
pertaining  to  the  comments  received  in 
response  to  the  proposed  rule  and  the 
Agency's  responses  to  them,  the  Act 
provides  that  USDA  develop  a 
voluntary,  user- fee- funded  program  to 
inspect  and  certify  equipment  used  to 
process  livestock  and  poultry  products. 
Accordingly,  the  Agency  examined 
alternatives  in  developing  such  a 
program,  including  an  alternative  that 
would  have  allowed  AMS  to  accredit 
third-party  certifiers  to  act  as  agents  of 
AMS,  as  well  as  the  alternative  to  allow 
equipment  and  utensil  manufacturers  to 
self  certify  their  eqmpment  to  AMS 
standards. 

AMS  considered  these  alternatives  as 
it  evaluated  comments  received  in 
response  to  the  ANPRM  and  the 
proposed  rule  as  the  alternatives  were 
considered.  The  alternative  options 
were  rejected  by  AMS.  The  statutory 
language  provides  that  the  Secretary 
inspect  and  certify  agric\iltural 
processing  equipment.  Further,  a 
significant  number  of  comments  during 
the  comment  periods  for  the  ANPRM 
and  proposed  nile  which  supported  an 
AMS  provided  service  staffed  by 
Federal  employees  to  conduct  the 
evaluations. 

In  assessing  alternatives  to  the  scheme 
provided  for  in  these  regulations,  we 
believe  that  the  provisions  contained 
herein  will  best  accomplish  the  purpose 
of  the  program  and  at  the  same  time 
minimize  any  burden  that  might  be 
placed  upon  affected  parties. 

Executive  Order  12988 

This  nile  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform  emd-is  not  intended  to  have  a 
retroactive  effeci.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  Further,  section  729  of  the 
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Agriculture,  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  2001, 
(Pub.  L.  106-387)  states  that  the 
provision  does  not  affect  the  authority 
of  the  Secretary  to  carry  out  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq.y,  the  Poultry  Products  Inspection 
Act  (21  U.S.C.  451  et  seq.);  or  the  Egg 
Products  Inspection  Act  (21  U.S.C.  1031 
et  seq.).  There  are  no  adnunistrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  final  rule. 

Paperwork  Reduction  Act  Requirements 

The  proposed  rule  (65  FR  35857) 
contained  paperwork  submission 
requirements  that  were  subject  to  public 
comment  and  to  review  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  Chapter  35).  In  accordance 
with  5  CFR  Part  1320.  we  included  the 
description  of  the  reporting 
requirements  and  an  estimate  of  the 
annual  burden  on  manufacturers  of 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products.  As 
identified  in  §  54.1004  of  these  final 
regulations,  the  Certification  of  Sanitary 
Design  and  Fabrication  of  Equipment 
Used  in  the  Slaughter,  Processing,  and 
Packaging  of  Livestock  and  Poultry 
Products  service  would  be  administered 
by  AMS.  During  the  administration  of 
the  service,  AMS  will  expand  the  use  of 
existing  forms  currentiy  used  by  AMS 
and  approved  by  0MB  imder  7  CFR  part 
58,  subpart  A,  Regulations  Governing 
the  Inspection  and  Grading  of 
Manufactured  or  Processed  Dairy 
Products.  The  Agency  published  a 
Federal  Register  Notice  65  FR  2370, 
dated  January  14,  2000,  that  expanded 
the  use  of  these  forms  and  allowed  for 
a  60-day  comment  period.  Additionally, 
the  proposed  rule  for  this  action 
published  in  the  Federal  Register,  65  FR 
35857,  dated  June  6,  2000,  solicited 
comments  from  all  interested  parties 
concerning  the  information  collection 
requirements  contained  in  this  proposed 
rule.  Comments  were  specifically 
invited  on  the  following:  (1)  The 
accuracy  of  the  agency's  buirden 
estimate  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (2) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
woidd  respond,  including  through  the 
use  of  appropriate  electronic  collection 
methods;  (3)  whether  the  proposed 
collection  of  information  is  sufficient  or 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency  to  perform 
this  program;  and  (4)  ways  to  enhance 


the  quality,  utilify.  and  clarity  of  the 
information  to  be  collected. 

Of  the  one  hundred  comments 
received  for  the  proposed  rule  only  one 
comment  referenced  the  Paperwork 
Reduction  Act  requirements.  This  one 
commenter  stated  AMS  substantiaUy 
imderestimated  the  nimiber  of 
applications  per  respondent.  The 
commenter  based  the  comment  on  the 
history  of  their  company's  applications 
imder  the  former  FSIS  prior  approval 
program.  The  AMS  published  estimates 
are  based  on  the  expected  average 
number  of  respondents.  Any  one 
applicant  may  exceed  the  number  of 
applications  submitted  based  on  their 
voluntary  participation  in  the  service 
provided.  However.  AMS  believes  that 
the  published  average  number  of 
applications  is  accurate  for  the  program 
and  has  not  revised  its  estimates. 

OMB  Number:  0581-0126. 

Expiration  Date  of  Approval:  August 
31,2003. 

Abstract:  The  dairy  grading  program 
is  a  voluntary,  user- fee-funded  program. 
In  order  for  a  voluntary  inspection 
program  to  perform  satisfactorily  with  a 
minimum  of  confusion,  there  must  be 
written  requirements  and  rules  for  both 
Government  and  industry.  The 
information  collections  are  essential  to 
carry  out  and  administer  the  inspection 
and  grading  program.  The  information 
requested  is  used  to  identify  the  product 
offered  for  grading,  to  identify  a  request 
from  an  equipment  manufacturer  of 
equipment  used  in  the  dairy,  meat  or 
poultry  industries  for  evaluation  for 
sanitary  design  and  construction,  to 
identify  and  contact  the  party 
responsible  for  payment  of  the 
inspection,  grading  or  equipment 
evaluation  fee  and  expense,  to  identify 
applicants  who  wish  to  be  authorized 
for  the  display  of  official  identification 
on  product  packaging  materials, 
equipment,  utensils,  or  on  descriptive  or 
promotional  materials. 

The  equipment  and  utensil  inspection 
and  certification  proposed  herein  would 
use  the  forms  described  above  in  a 
program  that  would  be  conducted  by 
AMS  on  a  voluntary,  fee-for-service 
basis.  Manufacturers  of  new,  modified, 
or  reconditioned  equipment  and 
utensils  designed  to  process  livestock 
and  poultry  products  who  want  to  have 
the  equipment  or  utensils  they 
manufacture  officially  inspected  and 
accepted  by  AMS  as  meeting  the  NSF/ 
3-A  standards  which  outiine  minimum 
requirements  for  cleanability,  suitability 
of  materials  used  in  construction, 
inspectability  and  durabilify  would     - 
apply  to  AMS. 

For  the  purposes  of  the  burden 
estimate.  AMS  estimated  that  the  hourly 


wage  for  those  submitting  information 
would  be  $20  per  hour.  To  have 
equipment  and  utensils  accepted  under 
this  program,  equipment  and  utensil 
manufacturers  would  submit  an 
application  to  AMS  requesting 
evaluation  of  equipment  or  utensils 
(Form  DA-162).  AMS  estimates  that  of 
the  2000  livestock  and  poultry 
equipment  and  utensil  manufacturers, 
AMS  will  receive  approximately  2500 
applications  per  year  or,  on  average, 
1.25  applications  from  each 
manufacturer.  Form  DA-162  requires 
0.038  hours  to  complete.  The  total 
annual  burden  on  the  industry  for  this 
proposed  collection  of  information 
would  be  95  hours  or  $1 ,900  annually. 
Since  AMS  does  not  require  the 
drawings,  blueprints  and  a  material  list 
to  be  submitted,  they  have  not  been 
included  in  this  burden  estimate. 

Manufacturers  whose  equipment  or 
utensil  receives  AMS  acceptance  may, 
upon  request,  be  issued  an  official 
certificate  as  proof  that  the  equipment 
or  utensil  meets  NSF/3-A  standards  and 
is  therefore  accepted.  Since  completion 
of  this  certificate  is  performed  by  AMS, 
it  has  also  not  been  included  in  this 
burden  estimate.  Upon  written 
application  (Form  DA-155  and  Form 
DA-156),  manufecturers  of  accepted 
equipment  or  utensils  may  receive 
permission  to  display  the  official  mark 
of  acceptance  on  equipment  and 
utensils,  or  in  promotional  hterature  as 
illustrated  in  the  regulatory  text  (Figure 
1).  Form  DA-155  is  a  one-time 
application  bom.  each  manufacturer 
and,  therefore,  has  been  estimated  to 
only  be  sent  by  a  respondent  once  in 
every  four-year  cycle  of  equipment  and 
utensil  approval.  The  estimate  of  the 
total  annual  burden  of  this  collection  of 
information  is  10.5  hours  or  $210 
annually.  Form  DA-156  is  submitted  by 
a  manufacturer  each  time  there  is  a 
request  to  use  the  symbol  on  a  piece  of 
equipment  or  utensil,  or  in  promotional 
literature.  AMS  estimates  that  it  would 
receive  one  request  each  year  to  use  the 
symbol  on  equipment  or  utensils,  or  in 
promotional  material  for  each  piece  of 
equipment  or  utensil  accepted. 
Therefore,  AMS  estimates  that  the  total 
annual  burden  for  this  collection  of 
information  would  be  42.5  hours  or 
$850  annually. 

Manufacturers  whose  equipment  or 
utensil  does  not  meet  the  design  and 
fabrication  requirements  of  the  NSF/3- 
A  standards  and  does  not  receive 
acceptance  by  AMS  may  appeal  AMS' 
determination.  The  manufacturers 
would  make  a  request  for  appeal  service 
with  the  Chief,  Dairy  Grading  Branch  by 
completing  and  submitting  a  request  for 
service  (Form  DA-162)  to  have 
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equipment  or  utensils  reevaluated.  The 
appeal  process  is  set  forth  in  sections 
§54.1020  through  §  54.1027  of  the 
proposed  regulations.  As  the  AMS  Dairy 
Program  has  never  received  an  appeal 
for  service  under  its  current  equipment 
acceptance  program,  AMS  has  estimated 
that  1%  of  applicants  will  appeal 
service  in  this  estimate  of  the  burden  of 
the  collection  of  information. 
Accordingly,  with  2500  applications  per 
year  and  Form  DA-162  requiring  0.038 
hours  to  complete  and  an  estimate  of 
only  1  percent  of  applicants  requiring 
an  appeal,  the  total  annual  burden  on 
the  industry  for  this  proposed  collection 
of  information  woiild  be  0.95  hours  or 
$19  annually. 

Any  manufacturer  whose  equipment 
or  utensil  has  been  certified  shall 
resubmit  the  design  and  fabrication 
-details  of  the  certified  equipment  or 
utensil  whenever  a  change  of  design  or 
fabrication  has  occurred.  Certification  of 
eqmpment  or  utensils  that  have  not 
changed  remains  in  effect  for  a  period 
of  four  years.  If  no  changes  in 
equipment  or  utensil  design  or 
fabrication  have  occurred  over  the  four 
year  period  since  the  last  certification 
was  made,  manufactiuers  must  submit  a 
certificate  of  conformance  signed  by  the 
chief  engineering  officer  and  chief 
executive  officer  of  the  company  stating 
that  no  design  changes  have  been  made 
to  receive  certification  renewal.  AMS 
estimates  that  it  would  receive  one  such 
request  every  four  years  for  each  piece 
of  equipment  or  utensil  accepted.  AMS 
estimates  that  the  total  annual  biu'den 
for  this  collection  of  information  would 
be  52  hours  or  $1,040  annually. 

Collectively,  AMS  estimated  that  the 
total  annual  burden  for  the  collection  of 
information  would  be  200.95  hours  or 
$4019  annually. 

1.  Eqmpment  Review  Request — Form 
DA-162 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.038  hours  per 
response. 

Respondents:  Manufacturers  of 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Annual  Burden  on 
Respondents:  95  hours. 

Totai  Cost:  $1,900. 

2.  Application  To  Use  official  ID — Form 
DA-155 

Estimate  of  Burden:  Public  reporting 
biuxien  for  this  collection  of  information 


is  estimated  to  average  0.021  hours  per 
response. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  0.250. 

Estimated  Total  Annual  Burden  on 
Respondents:  10.5  hours. 

Total  Cost:  $210. 

3.  Request  To  Display  Official  ID — Form 
DA-156 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.017  houjrs  per 
response. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Annual  Burden  on 
Respondents:  42.5  hours. 

Total  Cost:  $850. 

4.  Appeal — ^Equipment  Review 
Request— Form  DA-162 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.038  hours  per 
response. 

Respondents:  Manufacturers  of 
equipment  and  utensils  used  to  process 
livestock  and  poultry  products. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  0.0125. 

Estimated  Total  Annual  Burden  on 
Respondents:  0.95  hours. 

Total  Cost:  $19. 

5.  Letter  Requesting  Renewal  of 
Acceptance 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.083  hours  per 
response. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Number  of  Responses  per 
Respondent:  0.313. 

Estimated  Total  Annual  Burden  on 
Respondents:  52  hours. 

Totai  Cost;  $1,040. 

Estimated  Total  Annual  Burden  on 
Respondents:  200.95  hours  total  or  0.1 
hours  per  respondent. 

Estimated  Total  Annual  Costs:  $4,019 
or  $2  per  respondent. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
rule  imtil  30  days  after  publication  in 
the  Federal  Remoter  (5  U.S.C.  553) 
because  this  (1)  is  a  volimtary,  user-fee- 
funded  program;  (2)  equipment 
manufacturers  are  aware  of  the 
provisions  of  this  rule,  which  a  60-day 
conunent  period  was  provided  for  in  the 
proposed  rule;  and  (3)  have  already 
begun  to  request  this  service. 


List  of  Subfects  in  7  CFR  Part  54 

Food  Grades  and  standards,  Food 
labeling.  Meat  and  meat  products. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  Part  54  is  amended  as 
follows: 

PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTinCATION,  AND 
STANDARDS) 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627;  Pub.  L. 
106-387,  sec.  729. 

2.  In  Part  54  a  new  Subpart  C 
consisting  of  §§  54.1001  through 
54.1034  is  added  to  read  as  follows. 

Subpart  C— Regulations  Governing  the 
Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Slaughter,  Processing,  and  Packaging 
of  Livestock  and  Poultry  Products 

Sec. 

54. 1001  Meaning  of  words. 

54.1002  Terms  defined. 

54.1003  Designation  of  official  certificates, 
memoranda,  marks,  and  other 
identifications  for  purposes  of  the 
Agricultural  Marketing  Act  of  1946. 

54.1004  Administration  and 
implementation. 

54.1005  Basis  of  service. 

54 . 1 006  Kind  of  service. 

54.1007  Availability  of  service. 

54.1008  How  to  obtain  service. 

54.1009  Order  of  furnishing  service. 

54.1010  When  request  for  service  deemed 
made. 

54.1011  Withdrawal  of  application  or 
request  for  service. 

54.1012  Authority  of  agent. 

54.1013  When  an  application  may  be 
rejected. 

54.1014  Accessibility  of  equipment  and 
utensils;  access  to  establishments. 

54.1015  Official  reports,  forms,  and 
certificates. 

54.1016  Advance  information  concerning 
service  rendered. 

54 . 1 01 7  Authority  to  use  official 
identification. 

54.1018  Form  of  official  identification  and 
approval  for  use. 

54.1019  Renewal  of  Acceptance 
Certification. 

54.1020  Appeal  service;  marking  equipment 
or  utensils  on  appeal;  requirements  for 
appeal:  certain  determinations  not 
appealable. 

54.1021  Request  for  appeal  service. 

54.1022  When  request  for  appeal  service 
may  be  withdrawn. 

54.1023  Denial  or  withdrawal  of  appeal 
service. 

54.1024  Who  shall  perform  appeal  service. 

54.1025  Appeal  reports. 

54.1026  Superseded  reports. 

54.1027  Application  of  other  regulations  to 
appeal  service. 
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54.1028  Fees  and  other  charges  for  service. 

54.1029  Payment  of  fees  and  other  chai;ges. 

54.1030  Identification. 

54.1031  Errors  in  service. 

54.1032  Denial  or  withdrawal  of  service. 

54.1033  Confidential  treatment. 

54.1034  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Suljpart  C— Regulations  Governing  the 
Certification  of  Sanitary  Design  and 
FalMlcatkHi  of  Equipment  Ussd  in  the 
Slaughter,  Processing,  and  Packaging 
of  Lh/estock  and  Poultry  Products 

f  54.1001     MMning  of  words. 

For  the  purposes  of  the  regulations  in 
this  subpart,  words  in  the  singular  form 
shall  be  deemed  to  impart  the  plural 
and  vice  versa,  as  the  case  may  demand. 

154.1002    Term*  defined. 

Act.  The  Agricultiual  Marketing  Act 
of  1946,  as  amended  (7  U.S.C.  1621  et 
seq.). 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS),  United  States  Department  of 
Agricultxire,  or  the  representative  to 
whom  authority  has  been  delegated  to 
act  in  the  stead  of  the  Administrator. 

Agricultural  Marketing  Service  (AMS). 
The  Agricultural  Marketing  Service  of 
the  United  States  Department  of 
Agriculture. 

Applicant.  Any  person  who  applies 
for  service  under  the  regulations  in  this 
subpart. 

Branch.  The  Dairy  Grading  Branch, 
Dairy  Programs,  Agricultural  Marketing 
Service. 

Chief  The  Chief  of  the  Dairy  Grading 
Branch,  Dairy  Programs,  Agricultural 
Marketing  Service,  or  the  representative 
to  whom  authority  has  been  delegated  to 
act  in  the  stead  of  the  Chief. 

Compliance.  Conformity  of  a 
processing  system,  piece  of  processing 
equipment,  or  a  utensil  to  identified 
standards. 

Department.  The  United  States 
Department  of  Agriculture. 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Dairy  Programs  of  . 
the  Agricultural  Marketing  Service  or 
any  officer  or  employee  of  the  Dairy 
Programs  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated  to 
act  in  the  stead  of  the  Deputy 
Administrator. 

Design  Review  Specialist.  An 
employee  of  the  Branch  who  determines 
and  certifies  or  otherwise  evaluates  the 
compliance  of  equipment  or  utensils 
under  the  regulations. 

Design  Evaluation  and  Certification 
Service.  The  service  established  and 
conducted  imder  the  regulations  for  the 


evaluation  and  certification  or  other 
identification  of  the  compliance  of 
equipment  or  utensils  used  for  the 
slaughter,  processing  or  packaging  of 
livestock  and  poultry  products  (Referred 
to  hereinafter  as  "equipment"  or 
"utensils")  with  sanitary  specifications 
or  standards. 

Fabricator.  Commercial  entity 
engaged  in  the  manufecture  or  assembly 
of  equipment  or  utensils. 

Financially  interested  person.  Any 
person  having  a  financial  interest  in  the 
equipment  or  utensils  involved, 
including  but  not  limited  to  the 
designer,  fabricator,  or  user  of  the 
equipment  or  utensils. 

Legal  Holiday.  Those  days  designated 
as  legal  public  holidays  in  Title  5, 
United  States  Code,  section  6103(a). 

Person.  Any  individual,  partnership, 
corporation,  or  other  legal  entity,  or 
Government  agency. 

Processing.  Coolung,  baking,  curing, 
heating,  drying,  mixing,  grinding, 
churning,  separating,  extracting,  cutting, 
fermenting,  eviscerating,  preserving, 
dehydrating,  freezing,  or  otherwise 
manufacturing,  and  includes  the 
packaging,  canning,  jarring,  or  otherwise 
enclosing  in  a  container. 

Program.  The  Dairy  Programs  of  the 
Agricidttu^  Marketing  Service. 

Standards.  The  most  recent  version  of 
standards  for  equipment  and  utensils 
formulated  by  the  NSF/3-A  Joint 
Committee  on  Food  Processing 
Equipment  (Referred  to  hereinafter  as 
"NSF/3-A"). 

The  regulations.  The  regulations  in 
this  Subpart. 

154.1003    Deeignation  of  official 
certificate*,  memoranda,  martts,  and  other 
identifications,  for  purposes  of  ttie 
Agricultural  Marketing  Act 

Subsection  203(h)  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended 
provides  criminal  penalties  for  various 
specified  offenses  relating  to  official 
certificates,  memoranda,  and  marks  or 
other  identifications,  issued  or 
authorized  imder  section  203  of  said 
Act,  and  certain  misrepresentations 
concerning  the  inspection  or  grading  of 
agricultural  products  imder  said  section. 
For  the  purposes  of  said  subsection  and 
the  provisions  in  this  subpart,  the  terms 
listed  in  paragraphs  (a)  through  (c)  of 
this  section  shall  have  the  respective 
meanings  specified:  ■ 

(a)  "Official  certificate"  means  any 
form  of  certification,  either  written  or 
printed,  used  under  the  regulations  to 
certify  with  respect  to  the  evaluation, 
review,  condition,  or  acceptance  of 
equipment  or  utensils  (including  the 
compliance  of  equipment  or  utensils 
with  applicable  standards). 


(b)  "Official  memorandum"  means 
any  initial  record  of  findings  made  by 
an  authorized  employee  of  the  Dairy 
Grading  Branch  in  the  process  of 
determining  compliance,  evaluating,  or 
reviewing  equipment  or  utensils 
pursuant  to  the  regulations,  any 
processing  or  in  plant-operation  report 
made  by  an  authorized  Dairy  GradUig 
Branch  employee  in  connection  with 
determining  compliance,  evaluating,  or 
reviewing  equipment  or  utensils  under 
the  regulations,  and  any  report  made  by 
an  authorized  employee  of  the  Dairy 
Grading  Branch  of  any  other  services 
performed  pursuant  to  the  regulations. 

(c)  "Official  mark"  or  "other  official 
identification"  means  any  form  of  mari^ 
or  other  identification,  including  those 
prescribed  in  §  54.1018;  used  under  the 
regulations  in  marking  any  equipment 
or  utensils  or  displayed  as  an  indication 
that  the  eqtiipment  or  utensils  has  been 
evaluated  by  AMS  (including  the 
compliance  of  the  equipment  or  utensils 
with  applicable  standards). 

§54.1004    Administration  and 
implementation. 

The  Administrator  designates  the 
administration  and  implementation  of 
the  Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Processing  of  Livestock  and  Poultry 
Products  service  to  the  Dairy  Grading 
Branch,  Dairy  Programs,  Agricultural 
Marketing  Service.  The  Chief  is  charged 
with  the  administration,  under  the 
general  supervision  and  direction  of  the 
Deputy  Administrator,  of  the  regulations 
and  the  Act  insofar  as  they  relate  to 
equipment  or  utensils  used  to  process 
livestock  and  poultry  products. 

154.1005    Basis  of  service. 

(a)  Certification  of  Sanitary  Design 
and  Fabrication  of  Equipment  Used  in 
the  Slaughter,  Processing,  and 
Packaging  of  Livestock  and  Poultry 
Products  service  shall  be  performed  in 
accordance  with  the  provisions  of  this 
subpart,  the  instructions  and  guidelines 
issued  or  approved  by  the  Chief  and  the 
applicable  standards  developed  by  the 
NSF/3-A. 

(b)  Copies  of  standards  developed  by 
NSF/3-A  that  AMS  will  inspect  and 
certify  to  are  available,  for  a  nominal 
fee,  from  NSF  International  at 
www.nsf.org  or  contact  Techstreet,  310 
Miller  Avenue.  Ann  Arbor,  MI  48103; 
Phone  (800)  699-9277.  Copies  of  all 
other  instructions  and  guidelines  can  be 
obtained  from,  and  copies  of  standards 
developed  by  NSF/3-A  may  be 
inspected  at,  the  U.S.  Department  of 
Agriculture,  Agricultvual  Marketing 
Service,  Dairy  Programs,  Dairy  Grading 
Branch;  Room  274&-S;  1400 
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Independence  Ave.,  SW.,  Washington, 
DC  20250-6456. 

(c)  All  services  provided  in 
accordance  with  the  regulations  shall  be 
rendered  without  discrimination  on  the 
basis  of  race,  color,  national  origin, 
gender,  religion,  age,  disability,  political 
beliefs,  sexual  orientation,  or  marital  or 
family  status. 

S54.1006    KkidorMrvice. 

Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Slaughter,  Processing,  and  Packaging  of 
Livestock  and  Poultry  Products  service 
under  the  regulations  shall  consist  of 
the  evaluation,  certification  and/or 
identification,  upon  request  by  the 
applicant,  of  the  adherence  of  the  design 
and  fabrication  of  equipment  and 
utensils  to  sanitary  principles  and 
criteria  under  applicable  standards 
identified  in  this  subpart.  Equipment  or 
utensils  having  an  identical  design, 
materials  of  construction,  and 
fabrication,  except  for  scaling  up  or 
down  in  size,  may  be.  submitted  for 
evaluation  as  a  model  line  or  series. 
Determination  as  to  equipment  or 
utensils  compliance  with  standards  for 
materials  of  fabrication  or  method  of 
fiibrication  may  be  based  upon 
information  received  from  the 
fobricator. 

f  54.1007    AvailaMHty  of  Mrvice. 

Sovice  under  these  regulations  may 
be  made  available  to  the  designers, 
fobricators,  users,  or  other  interested 
person  or  party,  of  the  equipment  or 
utensils.  Subject  to  the  provisions  of 
this  subpart,  services  shall  be  performed 
only  when  a  qualified  design  review 
specialist  is  available,  and  when  the 
location  of  the  eqmpment  or  utensils, 
evaluation  facilities  and  conditions,  as 
determined  by  the  Chief,  are  suitable  for 
conducting  such  service. 

154.1008    How  to  obtain  service. 

(a)  Application.  Any  person  may 
apply  to  the  Chief  for  service  under  the 
regulations  with  respect  to  equipment  or 
utensils  in  which  the  applicant  is 
financially  interested.  The  application 
shall  be  made  on  a  form  approved  by 
the  Chief.  In  any  case  in  which  the 
service  is  intended  to  be  furnished  at  an 
establishment  not  operated  by  the 
applicant,  the  applicant  shall  be 
responsible  for  obtaining  approved  for 
accessability  of  the  equipment  or  utensil 
bom  the  operator  of  such  establishment 
and  such  approval  shall  constitute  an 
authorization  for  any  employees  of  the 
Department  to  enter  the  establishment 
for  the  purpose  of  performing  their 
functions  under  the  regulations.  The 
application  shall  state: 


(1)  The  name  and  address  of  the 
establishment  at  which  service  is 
desired; 

(2)  The  name  and  post  office  address 
of  the  applicant; 

(3)  Identification  of  the  party  that  Mdll 
be  responsible  for  payment  of  all 
services  rendered  in  response  to  the 
request; 

(4)  The  type  of  equipment  or  utensil 
presented  for  evaluation; 

(5)  The  date(s)  on  which  service  is 
requested  to  be  performed;  and 

(6)  The  signature  of  the  applicant  (or 
the  signature  and  title  of  the  applicant's 
representative)  and  date  of  the  request. 

fb)  Notice  of  eligibility  for  service.  The 
applicant  for  service  will  be  notified 
whether  the  applicant's  application  is 
approved. 

§54.1009    Order  of  furnishing  service. 

Service  imder  the  regulations  shall  be 
furnished  to  applicants,  insofar  as 
practicable  and  subject  to  the 
availability  of  a  qualified  design  review 
specialist,  in  the  order  in  which 
requests  therefor  are  received,  insofar  as 
consistent  with  good  management, 
efficiency  and  economy.  Precedence 
will  be  given,  when  necessary,  to 
requests  made  by  any  government 
agency  and  to  requests  for  appeal 
service  under  §  54.1021. 

154.1010    When  request  for  service 


A  request  for  service  under  the 
regulations  shall  be  deemed  to  be  made 
when  received  by  the  Branch.  Records 
showing  the  date  and  time  of  the  request 

shall  be  maintained. 

• 

§54.1011    WIttKirawal  of  application  or 
requMt  for  servico. 

An  application  or  a  request  for  service 
under  the  regulations  may  be 
withdrawn  by  the  applicant  at  any  time 
befoie  the  application  is  approved  or 
prior  to  performance  of  service.  The 
applicant  shall  be  responsible  for 
payment,  in  accordance  with  §  54.1028 
and  §  54.1029,  of  any  expenses  already 
incurred  by  the  Agricultural  Marketing 
Service  in  coiuiection  therewith. 

§54.1012    Auttiority  of  agent 

Proof  of  the  authority  of  any  person 
making  an  application  or  a  request  for 
service  under  the  regulations  on  behalf 
of  any  other  person  may  be  required  at 
the  discretion  of  the  Deputy 
Administrator  or  Chief  or  other 
employee  receiving  the  application  or 
request  under  §  54.1008. 

§54.1013    When  an  application  may  be 


(a)  An  application  or  a  request  for 
service  may  be  denied  by  the  design 


review  specialist,  with  the  conciurence 
of  the  Deputy  Administrator  or  Chief 
when: 

(1)  For  administrative  reasons  such  as 
the  non-availability  of  personnel  to 
perform  the  service; 

(2)  The  application  or  request  relates 
to  equipment  or  utensils  which  are  not 
eligible  for  service  under  §  54.1006; 

(3)  The  applicant  fails  to  meet  either 
the  application  requirements  prescribed 
in  this  subpart  or  the  conditions  for 
receiving  such  service; 

(4)  The  equipment  or  utensil  is  owned 
by,  or  located  on  the  premises  of,  a 
person  currently  denied  the  benefits  of 
the  Act; 

(5)  The  applicant  has  substantial 
financial  ties  to  a  person  who  is 
currently  denied  the  benefits  of  the  Act, 
or  who  has  been  adjudged,  in  an 
administrative  or  judicial  proceeding, 
responsible  in  any  way  for  a  current 
denial  of  benefits  of  the  Act  to  any  other 
person. 

(6)  The  applicant  is  currently  denied 
services  under  the  Act. 

(7)  Any  fees  billed  to  the  applicant  are 
not  paid  within  30  days;  or 

(8)  The  applicant  has  failed  to  comply 
with  the  Act  or  this  subpart  or  with  the 
instructions  or  guidelines  issued 
hereunder. 

(b)  The  Chief  shall  provide  notice  to 
an  applicant  whose  application  is 
rejected,  and  shall  explain  the  reason(s) 
for  the  rejection.  If  such  notification  is 
made  verbally,  written  confirmation 
may  be  provided. 

§54.1014    AccessM)illty  of equipmant and 
utensils;  access  to  establishments. 

(a)  The  applicant  shall  cause 
equipment  and  utensils  to  be  made 
easily  accessible  for  examination  and  to 
be  so  placed,  with  adequate 
illumination  to  facilitate  evaluation  for 
compliance.  The  applicant  shall  furnish 
or  make  available  any  necessary  tools; 
such  as  horoscope,  profilometer, 
disassembly  tools,  ladders,  radius 
gauges,  and  the  like;  necessary  to 
complete  the  evaluation. 

(b)  Supervisors  of  USDA  design 
review  specialists  responsible  for 
maintaining  uniformity  and  acciuacy  of 
service  under  the  regulations  shall  have 
access  to  all  parts  of  establishments 
covered  by  approved  applications  for 
service  under  the  regulations,  for  the 
purpose  of  examining  all  equipment  or 
utensils  in  the  establishments  which 
have  been  or  are  to  be  evaluated  for 
compliance  with  standards  or  which 
bear  any  marks  of  compliance. 

§54.1015    Official  reports,  forms,  and 
ceftMcatas. 

(a)  Report.  The  design  review 
specialist  shall  prepare,  sign,  and  issue 
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a  narrative  report  covering  the 
observations,  comments  and 
recommendations  based  on  the 
evaluation  for  conformance  with 
standards  of  equipment  and  utensils  as 
provided  for  in  §  54.1005  and  indicate 
the  fees  and  other  charges  inciured  for 
the  services  rendered. 

(b)  Forms.  Form  DA-161  is  the  official 
certificate  for  equipment  or  utensils 
evaluated  and  is  accepted  under  the 
regulations.  Issuance  of  this  certificate  is 
optional  at  the  request  of  the  applicant. 

(c)  Distribution.  The  originalreport 
and  official  certificate  (if  requested) 
shall  be  delivered  or  mailed  to  the 
applicant  or  other  persons  designated  by 
the  applicant.  Other  copies  shall  be 
forwarded  as  required  by  agency, 
program,  and  branch  instructions. 
Additional  copies  will  be  furnished  to 
any  person  financially  interested  in  the 
equipment  or  utensil  involved  with  the 
concurrence  of  the  applicant  and  upon 
payment  of  fees,  as  provided  in 
§54.1028  and  §54.1029. 

§54.1016    Advance  information  concerning 
service  rendered. 

Upon  request  of  any  applicant,  all  or 
any  part  of  the  contents  of  any  report 


issued  to  the  applicant  under  the 
regulations,  or  other  notification 
concerning  the  determination  of 
compliance  of  equipment  or  utensils  for 
such  applicant  may  be  transmitted  by 
facsimile  transmission  to  the  applicant, 
or  to  any  person  designated  by  the 
applicant  at  the  applicant's  expense. 

§54.1017    Authority  to  use  official 
identification. 

The  Chief  may  authorize  an  applicant 
or  any  persons  designated  by  the 
applicant  to  use  the  official 
identification  symbol  to  mark 
equipment  or  utensils,  or  for  display  in 
descriptive  or  promotional  materials 
providing  the  equipment  or  utensils  is 
evaluated  pursuant  to  this  subpart  and 
found  to  be  in  compliance. 

§54.1018    Form  of  Official  identification 
and  approval  for  use. 

(a)  The  official  identification  symbol 
approved  for  use  on  equipment, 
utensils,  or  descriptive  or  promotional 
materials  shall  appear  in  the  form  and 
design  shown  in  Figure  1. 

(b)  The  official  identification  symbol 
on  equipment  or  utensils  shall  be 
displayed  by  etching  or  the  placement 


of  a  non-removable  sticker  located  in 
close  proximity  to  the  equipment 
identification  plate. 

(c)  The  official  identification  symbol 
is  recommended  to  be  at  least  3/4  inch 
by  3/4  inch  in  size.  Symbols  which  are 
smaller  in  size  will  be  considered 
provided  they  are  sufficiently  large  to  be 
identifiable  and  legible. 

(d)  The  official  identification  symbol 
shall  not  be  used  in  descriptive  and 
promotional  materials  without  prior 
approval  by  the  Chief.  The  official 
identification  symbol,  if  used,  on  the 
descriptive  or  promotional  materials 
shall  be  printed  as  part  of  the  text  or 
format. 

(e)  An  applicant  shall  submit  to  the 
Chief  of  the  Dairy  Grading  Branch,  Dairy 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Washington,  D.C. 
20090-6456,  an  application,  if  one  is 
not  on  file,  requesting  approval  to  use 
the  official  identification  symbol  on 
officially  accepted  equipment  and  in 
descriptive  or  promotional  materials. 

BILLING  CODE  3410-02-P 
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Figure  1 .  Official  identification  symbol 
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§54.1019    Renewal  of  acceptance 
certification. 

The  manufactiirer  of  any  equipment 
or  utensil  which  has  been  issued  a 
report  or  certification  stating  acceptance 
of  compliance  shall  resubmit  the  design 
and  fabrication  details  of  any  change  in 
materials  of  construction,  design,  or 
fabrication  which  may  impair  the 
cleanability  or  hygienic  design  of  the 
equipment  or  utensil.  If  no  change  in 
materials  of  construction,  design,  or 
fabrication  which  may  impair  the 
cleanability  or  hygienic  design  of  the 
equipment  or  utensil  has  occurred 
diuing  the  period  of  foiu  years  after  the 
date  of  the  most  recent  report  stating 
acceptance  of  compliance  or  if  no 
design  or  fabrication  changes  have  been 
made,  the  applicant  may  submit  a 
certificate  of  conformance  signed  by  the 
chief  engineering  officer  and  the  chief 
executive  officer  of  the  company  stating 
that  no  design  changes  have  been  made 
to  the  specified  equipment  or  utensil. 

§54.1020    Appeal  service;  ntaridng 
equipment  or  utensils  on  appeal; 
requirements  for  appeal;  certain 
determinations  not  appealable. 

(a)  AppeeJ  service  is  a  re-evaluation  of 
the  compliance  of  a  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  to  design  or  fabrication  criteria 
according  to  the  standards  prescribed  by 
this  subpart. 

(b)  Only  the  original  applicant  or  their 
representative  may  request  appeal 
service  requesting  a  reevaluation  of  the 
original  determination  of  the  design  and 
fabrication  of  the  equipment  or  utensil 
for  compliance  with  the  standards 
specified  in  this  subpart. 

(c)  Appeal  service  will  not  be 
furnished  for: 

(1)  A  piece  of  equipment,  portion  of 
a  piece  of  equipment,  or  utensil  which 
has  been  altered  or  has  undergone  a 
material  change  since  the  original 
service. 

(2)  For  the  piu^ose  of  obtaining  an 
up-to-date  report  or  certificate  which 
does  not  involve  a  question  as  to  the 
correctness  of  the  original  service  for  the 
piece  of  equipment,  portion  of  a  piece 
of  equipment,  or  utensil. 

§  54.1021     Request  for  appeal  service. 

(a)  Except  as  otherwise  provided  in 
§  54.1020,  an  applicant  or  their 
representative  may  request  appeal 
service  when  the  applicant  or  their 
representative  disagree  with  the 
determination  as  to  compliance  with  the 
standard  of  the  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  as  documented  in  the  applicable 
report. 

(b)  A  request  for  appeal  service  shall 
be  filed  with  the  Chief,  directly  or 


through  the  design  review  specialist 
who  performed  die  original  service.  The 
request  shall  state  the  reasons  for  the 
disagreement  with  the  original 
determination  and  may  be  accompanied 
by  a  copy  of  any  previous  certificate  or 
report,  or  any  other  information  which 
the  applicant  may  have  received 
regarding  the  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  at  the  time  of  the  original 
service.  Such  request  may  be  made 
orally  (including  by  telephone)  or  in 
writing  (including  by  facsimile 
transmission).  If  made  orally,  the  Dairy 
Grading  Branch  employee  receiving  the 
request  may  require  that  it  be  confirmed 
in  writing. 

§  54.1022    Wtwn  request  for  appeal  service 
may  be  withdrawn. 

A  request  for  appeal  service  may  be 
withdrawn  by  the  applicant  at  any  time 
before  the  appeal  service  has  been 
performed,  upon  payment  of  any 
expenses  already  inciured  imder  the 
regulations  by  the  Branch  in  connection 
therewith. 

§  54.1023    Denial  or  withdrawal  of  appeal 
service. 

A  request  for  appeal  service  may  be 
rejected  or  such  service  may  be 
otherwise  denied  to  or  withdrawn  from 
any  person  in  accordance  with  the 
procediu«  set  forth  in  §  54.1013(a),  if  it 
appears  that  the  person  or  product 
involved  is  not  eligible  for  appeal 
service  under  §  54.1020,  or  that  the 
identity  of  the  piece  of  equipment, 
portion  of  a  piece  of  equipment,  or 
utensil  has  been  lost;  or  for  any  of  the 
causes  set  forth  in  §  54.1032. 

§  54.1024    Who  shall  perform  appeal 
service. 

Appeal  service  for  equipment  or 
utensils  shall  be  performed  by  the  Chief 
or  a  design  review  specialist  designated 
by  the  Chief.  No  design  review 
specialist  may  perform  appeal  service 
for  any  piece  of  equipment,  portion  of 
a  piece  of  equipment  or  utensil  for 
which  the  original  design  review 
specialist  performed  the  initial 
evaluation  service. 

§  54. 1 025    Appeal  reports. 

After  appeal  service  has  been 
performed  for  any  piece  of  equipment, 
portion  of  a  piece  of  equipment  or 
utensils,  an  official  report  shall  be 
prepared,  signed,  and  issued  referring 
specifically  to  the  original  report  and 
stating  the  determination  of  the  re- 
evalaation  of  compliance  of  the  piece  of 
equipment,  portion  of  a  piece  of 
equipment  or  utensil. 


§54.1026    Superseded  reports. 

The  appeal  report  shall  supersede  the 
original  report  which,  thereupon,  shall 
become  null  and  void  for  all  or  a  portion 
of  the  report  pertaining  to  the  appeal 
service  and  shall  not  thereafter  be 
deemed  to  show  the  compliance  of  the 
equipment  or  utensils  described  therein. 
However,  the  fees  charged  for  the 
original  service  shall  not  be  remitted  to 
the  applicant  who  filed  the  appeal. 

§  54.1 027    Application  of  other  regulations 
to  appeal  service. 

The  regulations  in  this  subpart  shall 
apply  to  appeal  service  except  insofar  as 
they  are  inapplicable. 

§  54.1 028    Fees  and  other  charges  for 
service. 

Fees  cmd  other  charges  equal  as  nearly 
as  may  be  to  the  cost  of  the  services 
rendered  shall  be  assessed  and  collected 
irom  appUcants  in  accordance  with  the 
provisions  for  Fees  and  Charges  set  forth 
in  7  CFR  part  58,  Subpart  A,  Regulations 
Governing  the  Inspection  and  Grading 
Services  of  Manufactured  or  Processed 
Dairy  Products,  sections  §§  58.38.  58.39, 
58.41,  58.42,  and  58.43,  as  appropriate. 

§  54.1 029    Payment  of  fees  and  other 
charges. 

Fees  and  other  charges  for  service 
shall  be  paid  upon  receipt  of  billing  for 
fees  and  other  charges  for  service.  The 
applicant  shall  remit  by  check,  draft,  or 
money  order,  made  payable  to  the 
Agricultvual  Marketing  Service,  USD  A, 
payment  for  the  service  in  accordance 
with  directions  on  the  billing,  and  such 
fees  and  charges  shall  be  paid  in 
advance  if  required  by  the  official 
design  review  specialist  or  other 
authorized  official. 

§54.1030    Identification. 

All  official  design  review  specialists 
and  supervisors  shall  have  their 
Agricultural  Marketing  Service 
identification  cards  in  their  possession 
at  all  times  while  they  are  performing 
any  function  under  the  regulations  and 
shall  identify  themselves  by  such  cards 
upon  request. 

§  54.1 031    Errors  in  service. 

When  a  design  review  specialist, 
supervisor,  or  other  responsible 
employee  of  the  Branch  has  evidence  of 
inaccurate  evaluation,  or  of  incorrect 
certification  or  other  incorrect 
determination  or  identification  as  to  the 
compliance  of  a  piece  of  equipment  or 
utensil,  such  person  shall  report  the 
matter  to  the  Chief.  The  Chief  will 
investigate  the  matter  and,  if  deemed 
advisable,  will  report  any  material 
errors  to  the  owner  or  the  owner's  agent. 
The  Chief  shall  take  appropriate  action 
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to  correct  errors  fbimd  in  the 
determination  of  compliance  of 
equipment  or  utensils,  and  the  Chief 
shall  take  adequate  measures  to  prevent 
the  recurrence  of  such  errors. 

§54.1032    Denial  or  «vithdrawal  of  service. 

(a)^]^  Bases  for  denial  or  withdrawal. 
An  application  or  a  request  for  service 
may  be  rejected,  or  the  benefits  of  the 
service  may  be  otherwise  denied  to,  or 
withdrawn  from,  any  person  who,  or 
whose  employee  or  agent  in  the  scope 
of  the  person's  employment  or  agency: 

(i)  Has  wilfully  made  any 
misrepresentation  or  has  committed  any 
other  fraudulent  or  deceptive  practice  in 
connection  with  any  application  or 
request  for  service  under  the 
regulations; 

(ii)  has  given  or  attempted  to  give,  as 
a  loan  or  for  any  other  purpose,  any 
money,  favor,  or  other  thing  of  value,  to 
any  employee  of  the  Department 
authorized  to  perform  any  function 
under  the  regulations; 

(iii)  has  interfered  with  or  obstructed, 
or  attempted  to  interfere  with  or  to 
obstruct,  any  employee  of  the 
Department  in  the  performance  of  duties 
under  the  regulations  by  intimidation, 
threats,  assaults,  abuse,  or  any  other 
improper  means; 

(iv)  has  knowingly  falsely  made, 
issued,  altered,  forged,  or  coimterfeited 
any  official  certificate,  memorandum, 
mark,  or  other  identification; 

(v)  has  knowingly  uttered,  published, 
or  used  as  true  any  such  folsely  made, 
issued,  altered,  forged,  or  coimterfeited 
certificate,  memorandum,  mark  or 
identification; 

(vi)  has  knowingly  obtained  or 
retained  possession  of  any  such  falsely 
made,  issued,  edtered,  forged,  or 
counterfeited  certificate,  memorandum, 
mark  or  identification,  or  of  any 
equipment  or  utensil  bearing  any  such 
wisely  made,  issued,  altered,  forged,  or 
counterfeited  mark  or  identification; 

(vii)  has  applied  the  designation 
"USDA  Accepted  Equipment".  "AMS 
Accepted  Equipment",  "USDA 
Approved  Equipment",  "AMS 
Approved  Equipment",  "Approved  By 
USDA",  "Approved  By  AMS". 
"Accepted  By  USDA",  "Accepted  By 
AMS",  "USDA  Approved",  "USDA 
Accepted".  "AMS  Approved",  "AMS 
Accepted",  or  any  other  variation  of 
wording  which  states  or  implies  official 
sanction  by  the  United  States 
Department  of  Agriculture  by  stamp,  or 
brand  directly  on  any  equipment  or 


utensil,  or  used  as  part  of  any 
promotional  materials  which  has  not 
been  inspected  and  deemed  in 
compUance  with  this  subpart;  or, 

(viii)  has  in  any  manner  not  specified 
in  this  paragraph  violated  subsection 
203(h)  of  the  AMA:  Provided.  That 
paragraph  (a)(l)(vi)  of  this  section  shall 
not  be  deemed  to  be  violated  if  the 
person  in  possession  of  any  item 
mentioned  therein  notifies  the  Deputy 
Administrator  or  Chief  without  such 
delay  that  such  person  has  possession  of 
such  item  and.  in  the  case  of  an  official 
identification,  surrenders  it  to  the  Chief, 
and,  in  the  case  of  any  other  item, 
surrenders  it  to  the  Deputy 
Administrator  or  Chief  or  destroys  it  or 
brings  it  into  compliance  with  the 
regulations  by  obliterating  or  removing 
the  violative  features  under  supervision 
of  the  Deputy  Administrator  or  Chief: 
And  provided  further,  That  paragraphs 
(a)(1)  (ii)  through  (vii)  of  this  section 
shall  not  be  deemed  to  be  violated  by 
any  act  committed  by  any  person  prior 
to  the  making  of  an  application  of 
service  imder  the  regulations  by  the 
principal  person.  An  application  or  a 
request  for  service  may  be  rejected  or 
the  benefits  of  the  service  may  be 
otherwise  denied  to,  or  withdrawn  from, 
any  person  who  operates  an 
establishment  for  which  such  person 
has  made  application  for  service  if,  with 
the  knowledge  of  such  operator,  any 
other  person  conducting  any  operations 
in  such  establishment  has  committed 
any  of  the  offenses  specified  in 
paragraphs  (a)(1)  (i)  through  (vii)  of  this 
section  after  such  application  was  made. 
Moreover,  an  application  or  a  request 
for  service  made  in  the  name  of  a  person 
otherwise  eligible  for  service  under  the 
regulations  may  be  rejected,  or  the 
benefits  of  the  service  may  be  otherwise 
denied  to.  or  withdrawn  from,  such  a 
person: 

(A)  hi  case  the  service  is  or  would  be 
performed  at  an  estabUshment  operated: 

(1)  By  a  corporation,  partnership,  or 
other  person  from  whom  the  benefits  of 
the  service  are  currently  being  withheld 
under  this  paragraph;  or 

(2)  By  a  corporation,  partnership,  or 
other  person  having  an  officer,  director, 
partner,  or  substantial  investor  from 
whom  the  benefits  of  the  service  are 
currently  being  withheld  and  who  has 
any  authority  with  respect  to  the 
establishment  where  service  is  or  would 
be  performed;  or 


(B)  In  case  the  service  is  or  would  be 
performed  with  respect  to  any  product 
in  which  any  corporation,  partnership, 
or  other  person  within  paragraph 
(a)(l)(viii)(A)(l)  of  this  section  has  a 
contract  or  other  financial  interest. 

(2)  Procedure.  All  cases  arising  imder 
this  paragraph  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes  set  forth  in  7 
CFR  §§  1.130  through  1.151  and  the 
Supplemental  Rules  of  Practice  in  part 
50,  7  CFR  §  50.1  et  seq. 

(b)  Filing  of  records.  The  final  orders 
in  formal  proceedings  under  paragraph 
(a)  of  this  section  to  deny  or  withdraw 
the  service  imder  the  regiUations  (except 
orders  required  for  good  cause  to  be 
held  confidential  and  not  cited  as 
precedents)  and  other  records  in  such 
proceedings  (except  those  required  for 
good  cause  to  be  held  confidential)  shall 
be  filed  with  the  Hearing  Clerk  and  shall 
be  available  for  inspection  by  persons 
having  a  proper  interest  therein. 

§54.1033    Confidentiai  treatment 

Every  design  review  specialist 
providing  service  under  these 
regulations  shall  keep  confidential  all 
information  secured  and  not  disclose 
such  information  to  any  person  except 
an  authorized  representative  of  the 
Department. 

§  54.1 034    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

The  following  control  nimiber  has 
been  assigned  to  the  information 
collection  requirements  in  7  CFR  Part 
54,  Subpart  C,  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 


7  CFR  sertion  wtiere 
requirements  are  descrit)ed 

Current 

OMB  control 

No. 

54.1008(a)  

0581-0126 

54.1017 

0581-0126 

54.1018(e)  

0581-0126 

54.1019 

0581-0126 

54.1020 

0581-0126 

54.1021  

0581-0126 

Dated:  December  27,  2000. 

Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

[FR  Doc.  01-95  Filed  1-4-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-62156H;  FRL-6763-5] 
RIN  2070-AC63 

Lead;  Identification  of  Dangerous 
Levels  of  Lead 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  EPA  is  issuing  a  ftnal 
regulation  under  section  403  of  the 
Toxic  Substances  Control  Act  (TSCA), 
as  amended  by  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  also  known  as  "Title  X  (ten),"  to 
establish  standards  for  lead-based  paint 
hazards  in  most  pre-1978  housing  and 
child-occupied  facilities.  This 
regulation  supports  the  implementation 
of  regiUations  already  promulgated,  and 
others  under  development,  which  deal 
with  worker  training  and  certification, 
lead  hazard  disclosing  in  real  estate 
transactions,  requirements  for  lead 


cleanup  under  State  authorities,  lead 
hazard  evaluation  and  control  in 
Federally-owned  housing  prior  to  sale 
and  housing  receiving  Federal 
assistance,  and  U.S.  Department  of 
Housing  and  Urban  Development  (HUD) 
grants  to  local  jurisdictions  to  perform 
lead  hazard  control.  In  addition,  today's 
action  also  establishes,  under  authority 
of  TSCA  section  402,  residential  lead 
dust  cleanup  levels  and  amendments  to 
dust  and  soil  sampling  requirements 
and,  ^nder  authority  of  TSCA  section 
404,  amendments  to  State  program 
authorization  requirements.  By 
supporting  implementation  of  the  major 
provisions  of  Title  X  and  by  providing 
guidance  to  all  owners  and  occupants  of 
pre-1978  housing  and  child-occupied 
facilities,  this  regulation  will  help  to 
prevent  lead  poisoning  in  children 
under  the  age  of  6. 
DATES:  This  final  rule  is  effective  on 
March  6,  2001.  This  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time 
on  February  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 


Cimningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  telephone 
number:  202-554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
Dave  Topping,  National  Program 
Chemic^s  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
260-7737;  e-mail  address: 
topping.dave@epa.gov. 

SUPPLEMENTARY  INFORMATKM: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  must  comply  with  other  Title  X 
regulations  that  are  affected  by  today's 
action.  The  following  table  identifies 
potentially  affected  categories  and 
entities: 


Category 

Examples  of  Entities 

NAICS  or 

SIC 

codes 

Effect  of  Regulation 

Lead  abateinent  professionals 

Workers,  supervisors,  inspectors,  risk 
assessors,    and   project   designers 
engaged  in  lead-t)ased  paint  activi- 
ties. 

562910 

Provides  standards  that  risk  assessors  wouW 
use  to  identify  hazards  and  evaluate  clear- 
ance tests:  helps  determine  when  certified 
professionals  would  need  to  be  employed  to 
perform  lead  cleanup 

Training  providers 

Firms  provkJing   training   sendees   in 
lead-based  paint  activities 

611519 

Provkjes  standards  tfiat  training  providers  would 
have  to  teach  in  tfieir  courses 

Federal  agencies  that  own  residential 
property 

92511, 
92811 

Standards  klentify  hazards  that  Federal  agen- 
cies or  purchasers  of  Federal  property  would 
have  to  abate  in  pre  1960  housing  prior  to 
sale,  under  Title  X,  section  1013. 

Property  owners  ttiat  receive  assist- 
ance througti  Federal  housing  pro- 
grams 

State  and  city  pubik:  housing  authori- 
ties,  owners   of   multifamily   rental 
properties     that     rece<ve     pro)ect- 
t>ased  assistance,  owners  of  rental 
properties   that   lease   units   under 
HUD'S  tenant-based  assistance  pro- 
gram 

53110. 
531311 

Standards  identify  hazards  that  property  owners 
woukl  have  to  at>ate  or  reduce  as  specified 
by  regulatk)ns  issued  by  HUD  under  authority 
of  TrtleX,  section  1012 

Property  owners 

Owner    occupants,     rental     property 
owners,  publk:  housing  authorities, 
Federal  agencies 

531110, 
531311 

Standards  Identify  hazards  that,  when  known, 
would  have  to  be  disclosed  under  EPA/HUD 
joint  regulations  promulgated  under  Title  X, 
section  1018 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  entities  likely  to  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  the  table  in  this  unit  could  also  be 
affected.  To  determine  whether  you  or 
your  business  is  affected  by  this  action, 


you  should  carefully  examine  the 
applicability  provisions  in  relevant 
regulations.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docmnents  that 
might  be  available  electronically,  by 
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going  directly  to  the  Internet  Home  Page 
for  this  regulation  at  http:// 
www.epa.gov/lead/leadhaz.htm  and 
selecting  the  desired  document.  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/ 
to  obtain  a  copy  of  this  final  rule. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-62156.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  dining  the  comment 
period,  and  other  information  related  to 
this  action.  This  official  record  includes 
the  docmnents  that  are  physically 
located  in  the  docket,  as  well  as  the 
dociunents  that  are  referenced  in  those 
documents.  The  public  version  of  the 
official  docket,  which  includes  printed, 
paper  versions  of  any  electronic 
conunents  submitted  during  the 
comment  period,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  North  East  Rm.  B- 
607,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  ninnber  for  the  Center  is  (202) 
260-7099. 

n.  Overview 

A.  Introduction 

The  Title  X  term  "lead-based  paint 
hazard"  is  intended  to  identify  lead- 
based  paint  and  all  residential  lead- 
containing  dusts  and  soils  regardless  of 
the  source  of  the  lead,  which,  due  to 
their  condition  and  location,  would 
result  in  adverse  human  health  effects. 
One  of  the  underlying  principles  of  Title 
X  is  to  move  the  focus  of  public  and 
private  sector  decision  makers  away 
from  the  mere  presence  of  lead-based 
paint,  to  the. presence  of  lead-based 
paint  hazards,  for  which  more 
substantive  action  should  be  undertaken 
to  control  exposines,  especially  to 
young  children.  This  regulation 
establishes  hazard  standards  for 
residential  lead-based  paint,  and 
residential  dust  and  soil  lead.  The 
hazard  standards  for  these  three  media, 
collectively,  are  statutorily  defined  as 
lead-based  paint  hazards. 

B.  Summary  of  Statutory  Authority 

The  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  was 
enacted  as  Title  X  of  the  Housing  and 
Community  Development  Act  of  1992. 
Title  X  establishes  a  comprehensive 
Federal  program  for  reducing  the  risks 
from  lead-based  paint  and  certain  lead 
hazards.  The  Title  X  program  primarily 
gives  authority  to  HUD  and  EPA,  but 


affects  a  number  of  other  Federal 
agencies.  Among  other  things.  Title  X 
amended  TSCA  by  adding  TSCA  Title 
IV,  which  specifically  gives  regulatory 
authority  to  EPA  to  cover,  among  other 
things,  training  of  workers  who  deal 
with  lead-based  paint  hazard  abatement, 
the  appropriate  form  of  State  and  Tribal 
lead  programs,  and  the  identification  of 
dangerous  levels  of  lead.  Title  IV 
includes  section  403.  EPA  is 
promulgating  the  standards  for  lead- 
based  paint  hazards  imder  the  authority 
of  TSCA  section  403,  15  U.S.C.  2683. 

Section  403  requires  EPA  to 
promulgate  regiilations  that  "identify  . . 
.  lead-based  paint  hazards,  lead- 
contaminated  dust,  and  lead- 
contaminated  soil"  for  purposes  of  the 
entire  Title  X.  Lead-based  paint  hazards, 
imder  TSCA  section  401  (15  U.S.C. 
2681),  are  defined  as  conditions  of  lead- 
based  paint  and  lead-contaminated  dust 
and  soil  that  "would  result"  in  adverse 
human  health  effects  (15  U.S.C. 
2681(10)).  Lead-based  paint  is  defined 
by  statute  as  paint  with  lead  levels  equal 
to  or  exceeding  1.0  milligrams  per 
square  centimeter  (mg/cm^)  or  0.5%  by 
weight  (see  section  302(c)  of  the  Lead- 
Poisoning  Prevention  Act  (42  U.S.C. 
4822(c))  and  TSCA  section  401(9)  (15 
U.S.C.  2681(9)).  TSCA  section  401 
defines  lead-contaminated  dust  as 
"surface  dust  in  residential  dwellings" 
that  contains  lead  in  excess  of  levels 
determined  "to  pose  a  threat  of  adverse 
health  effects"  (15  U.S.  C.  2681(11)). 
TSCA  section  401  defines  lead- 
contaminated  soil  as  "bare  soil  on 
residential  real  property  that  contains 
lead  at  or  in  excess  of  levels  determined 
to  be  hazardous  to  human  health"  (15 
U.S.C.  2681(12)). 

EPA  is  also  promulgating 
amendments  to  the  regulations  for  lead- 
based  paint  activities  under  the 
authority  of  TSCA  section  402  (15 
U.S.C.  2682)  and  to  the  State  and  Tribal 
program  authorization  requirements 
under  authority  of  TSCA  section  404  (15 
U.S.C.  2684).  'These  changes  are  needed 
to  ensure  consistency  among  the  various 
regulations  covering  lead  risks  under 
TSCA.  Section  402  requires  EPA  to 
promulgate  regulations  establishing 
training  and  certification  requirements 
for  individuals  and  firms  engaged  in 
lead-based  paint  activities.  Lead-based 
paint  activities,  in  the  case  of  target 
housing  and  child-occupied  facilities, 
include  risk  assessment,  inspection  and 
abatement.  See  TSCA  section  402(b)(1); 
15  use  2682(b)(1).  To  clarify  this 
definition,  EPA  notes  that  lead-based 
paint  activities  do  not  include  interim 
controls.  These  regulations  "shall 
contain  standards  for  performing  lead- 
based  paint  activities,  taking  into 


account  reliability,  effectiveness,  and 
safety"  (15  U.S.C.  2682(a)(1)).  Section 
404  requires  States  and  Tribes  seeking 
to  administer  and  enforce  standards, 
regulations,  or  other  requirements  under 
section  402,  406,  or  both  to  seek 
authorization  from  EPA. 

C.  Guiding  Principles 

Reducing  exposure  to  lead  has  been 
an  important  issue  for  EPA  for  more 
than  2  decades.  Young  children  are 
especially  vulnerable  to  the  toxic  effects 
of  lead  because  their  nervous  systems 
are  still  developing  and  they  absorb 
more  of  the  lead  to  which  they  are 
exposed.  Many  of  the  health  effects 
associated  with  lead  are  thought  to  be 
irreversible.  Moreover,  the  effects  at 
lower  levels  of  exposure  are  often 
asymptomatic.  In  light  of  the  impacts  on 
chdldren  and  the  nature  of  the  health 
effects,  EPA's  goal  is  to  eliminate 
exposure  to  harmful  levels  of  lead.  This 
goal  has  informed  Agency  actions  such 
as  the  decision  to  remove  lead  as  an 
additive  from  gasoline  as  discussed  in 
the  preamble  to  the  proposed  rule  (63 
FR  at  30305). 

First  and  foremost,  the  Agency  faces 
the  difficulty  of  determining  the  level  at 
which  to  set  the  standards  given  the 
uncertainties  in  information  on  cause 
and  effect~what  environmental  levels  in 
which  specific  medium  may  actually 
cause  particular  blood  lead  levels  that 
are  associated  with  adverse  health 
effects.  The  Agency  has  tools,  which  are 
only  generally  consistent,  that  show  that 
certain  increases  in  environmental  lead 
levels  are  associated  with  certain 
increases  in  blood  lead  levels.  Given  the 
range  of  uncertainty  shown  in  its 
analysis  supporting  the  establishment  of 
a  hazard  level  under  this  rule,  EPA  has 
developed  a  technical  analysis  that 
considers  hazard  standards  for  dust  and 
soil  at  the  lowest  levels  at  which  the 
analysis  shows  that  across-the-board 
abatement  on  a  national  level  could  be 
justified.  EPA  recognizes,  however  that 
for  any  levels  of  lead  in  dust  or  soil 
judgment  must  be  exercised  as  to  how 
to  treat  the  medium,  and  interim 
controls  as  well  as  abatement  could  be 
effective.  In  addition,  EPA  recommends 
that  organizations  and  individuals 
consider  some  form  of  interim  control  in 
certain  residential  areas  even  where  soil 
lead  levels  are  below  the  hazard 
standard  if  there  is  a  concern  that 
children  under  6  might  spend 
substantial  time  in  such  areas,  or  there 
is  potential  for  that  soil  to  contribute  to 
hazardous  lead  levels  in  play  areas  or 
dwellings.  While  the  risks  irom  lead  at 
these  lower  levels  are  less  than  the 
hazard  level,  EPA  believes  that  public 
health  will  be  further  protected  if 
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owners  and  occupants  of  residential 
properties  are  encouraged  to  take 
actions  to  reduce  the  potential  for  lead 
exposure. 

m  performing  its  analyses  for  this 
rule,  the  Agency  could  not 
quantitatively  compare  interim  control 
strategies  with  abatement  strategies 
because  there  are  only  limited  data 
available  on  the  effectiveness  of  interim 
controls  over  extended  periods  of  time, 
and  those  data  which  are  available  are 
not  suitable  for  quantitative 
comparisons  with  abatements.  In 
comparing  interim  control  strategies 
with  abatement  strategies,  one  must 
make  a  number  of  assumptions 
concerning  the  costs  of  administrative 
management,  and  frequency  of 
monitoring  and  renewal  over  the 
planning  horizon.  For  the  50-year 
planning  horizon  which  the  Agency 
used  in  its  dust  and  soil  analyses,  one 
would  have  to  compare  the  time  stream 
of  interim  control  expenses,  for  as  long 
as  such  expenses  are  necessary,  and 
weigh  the  possible  di£ferences  in 
potential  blood-lead  reductions,  to  make 
a  foir  comparison  of  abatement  and 
interim  control  strategies. 

Nevertheless,  experience  with  interim 
control  programs  is  increasing  and 
certain  organizations,  particularly 
public  health  and  housing  agencies, 
believe  they  have  been  able  to  develop 
effective  programs  for  interim  controls 
which  achieve  virtually  the  same  degree 
of  risk  reduction  as  do  abatement 
programs,  but  at  much  reduced  cost. 
EPA  received  comments  on  this  issue 
during  the  public  comment  process. 
EPA  wishes  to  encourage  the  continuing 
evaluation  of  such  efforts  because 
resources  to  deal  with  hazardous  lead 
levels  are  often  limited,  and  strategies 
which  achieve  comparable  risk 
reduction,  but  at  much  reduced  cost, 
have  the  potential  to  protect  more 
children  by  allocating  the  limited 
resources  more  effectively.  EPA  beUeves 
that  public  and  private  organizations 
should  evaluate  both  interim  control 
and  abatement  strategies  in  determining 
the  most  effective  course  of  action  when 
dealing  with  dust  and  soil  hazards. 

In  addition.  EPA  recommends  that 
organizations  and  individuals  consider 
some  form  of  interim  control  response 
action  in  certain  areas  even  where  soil 
lead  levels  are  below  the  hazard 
standard.  This  would  apply  if  there  is  a 
concern  that  children  under  the  age  of 
6  spend  substantial  time  in  such  areas, 
or  there  is  potential  for  that  soil  to 
contribute  to  hazardous  lead  levels  in 
play  areas  or  dwellings.  While  the  risks 
from  lead  at  these  lower  levels  are  less 
than  at  the  hazard  level,  EPA  believes 
that  public  health  will  be  further 


protected  if  owners  and  occupants  of 
residential  properties  are  aware  of  such 
contamination  and  are  encouraged  to 
take  actions  to  reduce  the  potential  for 
lead  exposures. 

For  determining  a  paint  lead  hazard 
EPA  faced  a  data  problem  different  from 
that  faced  with  respect  to  dust  and  soil 
hazards.  For  dust  and  soil,  EPA  had 
substantial  raw  data  on  environmental 
levels  and  blood  lead  levels,  even 
though  it  faced  substantial  uncertainty 
in  correlating  the  levels.  For  lead-based 
paint,  as  discussed  later  in  this 
preamble,  the  Agency  had  no  data  by 
which  it  could  select  a  threshold  below 
which  the  paint  would  not  be  a  hazard. 
EPA,  therefore,  could  not  apply  the 
same  analysis  for  the  paint  hazard 
determination  as  it  did  for  the  dust  and 
soil  hazard  determinations.  Comments 
indicated  that  even  very  tiny  amoimts  of 
deteriorated  lead-based  paint  are 
sufficient  in  certain  circiunstances  to 
result  in  adverse  health  effects. 
Accordingly,  EPA  has  generally 
designated  any  amount  of  deteriorated 
paint  as  a  lead-based  paint  lead  hazard. 
Nevertheless,  as  with  dust  and  soil 
hazards,  EPA  would  not  recommend 
full  scale  abatement  be  imdertaken  for 
all  paint  lead  hazards.  Instead,  the 
Agency  wishes  the  public  to  be  aware 
that  any  deteriorated  lead-based  paint 
presents  enough  of  a  risk  that  it  should 
be  stabilized  and  carefully  monitored  if 
it  is  not  abated. 

Controlling  exposure  to  lead  in  the 
residential  environment  presents  EPA 
with  challenges  that,  in  important 
respects,  are  different  from  and  often 
more  complex  than  those  the  Agency 
deals  with  in  other  regulatory  contexts. 
Among  the  challenges  of  this  regulation 
is  that  it  requires  the  Agency  to  address 
exposure  &t)m  the  past  use  of  products 
that  contained  lead  rather  than  current 
products  and/or  processes  that 
introduce  lead  into  the  environment. 
Assiuning  that  there  are  safe  and 
available  substitutes,  the  government 
can  eliminate  lead  from  an  existing 
product  if  the  risk  warrants  such 
removal  (e.g.,  gasoline,  solder  for  water 
pipes  and  food  cans).  Removing  lead 
that  is  already  in  the  environment  is  far 
more  difficult.  It  would  have  been  better 
that  lead  never  found  its  way  into  paint 
that  exists  today  in  approximately  64 
million  homes.  However,  since  it  is  so 
pervasive,  EPA  is  faced  with  a  niunber 
of  dilemmas.  First,  the  number  of 
properties  that  have  some  form  of  lead 
is  enormous.  However,  the  number  of 
buildings  with  lead  paint  an  dust  that 
present  a  hazard  is,  relatively,  much 
lower.  The  Agency  must  therefore 
distinguish  which  of  these  lead 
conditions  need  to  be  controlled. 


Because  there  is  a  great  deal  of 
variability  among  properties  containing 
lead  paint,  our  ability  to  identify  which 
properties  present  risks  is  limited. 
Moreover,  the  exposure  risk  to 
individuals,  even  if  there  were  not  such 
a  large  number  of  affected  properties, 
can  be  compounded  by  child-specific 
factors  (e.g.,  hand-to-mouth  behavior, 
pica,  nutrition,  hygiene). 

In  addition,  the  success  of  the 
program  will  largely  rely  upon  the 
voluntary  participation  of  States  and 
Tribes,  as  well  as  coimties  and  cities,  to 
implement  the  program  and  upon 
property  owners  to  follow  the  standards 
and  EPA's  recommendations.  If  EPA 
were  to  set  uiueasonable  standards  (e.g., 
standards  that  would  recommend 
removal  of  all  lead  from  paint,  dust,  and 
soil).  States  and  Tribes  may  choose  to 
opt  out  of  the  Title  X  lead  program  and 
property  owners  may  choose  to  ignore 
EPA's  advice,  believing  it  lacks 
credibility  and  practical  value. 
Consequently,  EPA  needed  to  develop 
standards  that  would  protect  children 
without  wasting  resources  by  chasing 
risks  of  negligible  importance  and  that 
would  be  accepted  as  reasonable  by 
States,  Tribes,  local  governments,  and 
property  owners. 

Tnree  other  considerations  also  merit 
the  public's  attention.  First,  as  noted, 
the  standards  are  designed  to  focus 
resources  on  the  worst  problems.  If 
property  owners  are  able  to  address  less 
pressing  problems  (e.g.,  deteriorated 
paint  below  the  minimum  area 
threshold),  EPA  encourages  them  to  take 
action.  EPA  also  encourages  States, 
Tribes,  and  local  governments  to  adopt 
more  stringent  standards  if  loceil 
circumstances  warrant  such  action. 

Second,  the  standards  alone  cannot 
solve  the  lead  problem.  They  are  part  of 
a  broader  program  designed  to  educate 
the  public  and  raise  public  awareness, 
empower  and  protect  consumers,  and 
provide  helpful  technical  information 
that  professionals  can  use  to  identify 
and  control  lead  hazards.  EPA  has 
developed  and  implemented  an  active 
public  education  and  outreach  program 
consisting  of  a  toll-free  hotline  (1-800- 
424-LEAD)  co-sponsored  with  HUD  and 
U.S.  Centers  for  Disease  Control  and 
Prevention  (CDCP),  public  service 
announcements,  poster  campaigns, 
distribution  of  a  parent's  guide  through 
grocery  stores,  slides  in  movie  theaters, 
and  an  outreach  campaign  with  the 
National  Parent  Teachers  Association, 
the  National  Association  of  Child  Caie 
Providers,  and  public  libraries. 

Consumer  empowerment  and 
protection  efforts  include  the  hazard 
disclosure  regulations  jointly  issued 
with  HUD  training  and  certification 
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standards  for  individuals  and  firms 
engaged  in  lead-based  paint  activities, 
and  the  pre-renovation  education  rule 
that  requires  renovation  and  remodeling 
contractors  to  provide  the  EPA 
pamphlet  "Protect  Your  Family  from 
Lead  in  Your  Home"  to  occupants  prior 
to  the  start  of  renovation  and 
remodeling  projects.  In  addition,  under 
section  402  of  TSCA,  EPA  is  currently 
developing  training  and  certification 
requirements  for  renovation  and 
remodeling  contractors  whose  activities 
may  create  lead  hazards. 

EPA  and  other  Federal  agencies 
continue  to  conduct  field  studies  to 
identify  and  evaluate  lower  cost 
products  and  technologies  for 
evaluating  and  controlling  lead-based 
paint  hazards.  The  Endings  of  these 
studies  are  distributed  to  professionals 
through  our  lead  hotline,  EPA's  website 
(www.epa.gov/lead)  and  at  other 
agencies'  websites,  and  through  on- 
going contact  with  trade  and 
professional  associations.  The 
standards,  combined  with  these  other 
efforts,  provide  a  comprehensive 
program  designed  to  reduce  and 
eventually  help  eliminate  lead  in 
residential  paint,  dust,  and  soil  as  a 
cause  of  childhood  lead  poisoning. 

Third,  these  standards  are  based  on 
the  best  science  available  to  the  Agency. 
EPA  recognizes,  however,  that  the 
science  is  constantly  developing  and 
with  it  our  imderstanding  of  the 
relationship  between  lead  in  the 
environment  and  human  exposure  and 
the  relationship  between  exposure  and 
health  impacts.  If  new  data  become 
available  (e.g.,  empirical  data  showing 
that  very  small  amoimts  of  deteriorated 
paint  pose  a  serious  health  risk  or  data 
showing  that  hazard  control  activities 
are  more  effective  at  reducing  long-term 
dust-lead  levels  than  assumed  by  EPA), 
the  Agency  will  consider  changing  the 
standards  to  reflect  these  data.  If  the 
data  indicate  that  the  standards  should 
be  changed  and  they  meet  EPA's  quality 
criteria,  the  Agency  will  consider 
publishing  the  data  for  public  review 
and  comment  and  amending  today's 
regulation. 

D.  Regulatory  Approach 

1.  Uniform  national  standards.  EPA  is 
issuing  uniform  national  standards  in 
this  rule.  The  rationale  for  adopting 
uniform  national  standards  is  found  on 
pages  63  FR  30307  to  30308  of  the 
preamble  to  the  proposed  rule.  EPA 
simamarizes  this  reasoning  in  the 
following  paragraphs. 

EPA  stated  that  the  relationship 
between  environmental  lead  levels 
(from  paint,  dust,  and  soil)  and  their 
effects  on  the  health  of  exposed 


children,  which  forms  the  basis  for  this 
rule,  is  complex,  and  is  dependent  upon 
numerous  site-specific  and  child- 
specific  factors.  Where  more  site- 
specific  factors  can  be  considered  on  a 
smaller  (residence  or  conununity)  scale, 
estimates  of  the  effects  of  environmental 
levels  on  blood  lead  can  be  more 
accurate.  The  data  needed,  however,  are 
not  available  for  communities 
nationwide.  In  contrast,  national  data  on 
lead  in  paint,  dust,  and  soil  are 
currently  available.  Even  if  data  were 
available,  the  residence  or  community 
scale  standards  would  still  not  accoimt 
for  variability  in  exposure  influenced  by 
child-specific  factors  (e.g.,  hand-to- 
mouth  behavior,  hygiene,  and 
nutrition).  Detailed  evaluations  that 
considered  the  specifics  of  individual 
communities  would  generally  require 
information  for  each  residence  to 
evaluate  the  impact  of  environmental 
lead  on  children. 

In  addition,  luiiform  national 
standards  provide  a  fixed  basis  of 
comparison  for  all  homes.  National 
standards  can  be  used  to  compare 
properties  and  establish  priorities.  This 
would  be  extremely  difficult  to 
accomplish  if  there  were  the  numerous 
standards  specific  to  individual 
conmiimities. 

EPA  also  took  into  account  that 
certain  segments  of  the  population  have 
a  higher  incidence  of  elevated  blood- 
lead  levels  (e.g.,  minority  and  low- 
income  children).  Because  estimates  of 
the  relationship  between  environmental 
lead  levels  and  children's  health  effects 
are  not  sufficiently  refined  to 
distinguish  relationships  for  particular 
subsets  of  the  general  population  of 
children,  EPA  is  choosing  to  emphasize 
program  implementation  (e.g..  training, 
education,  and  environmental  justice 
grants),  which  the  Agency  considers  a 
more  effective  and  simpler  approach  to 
address  vulnerable  communities  rather 
than  setting  commimity-specific 
standards.  EPA  preferred  to  establish  a 
simple,  set  of  standards  that  could 
easily  be  adopted  by  States,  allowing 
them  to  tailor  the  standards,  should  they 
so  choose.  This  allows  States  greater 
flexibility  to  establish  and  implement 
their  programs  while  a  national, 
baseline  level  of  protection  to  children 
is  maintained. 

2.  Media-specific  standards.  A  second 
basic  issue  that  shaped  EPA's  standard- 
setting  approach  involves  the  fact  that  a 
child's  total  lead  exposure  is  the  sum  of 
contributions  from  niunerous  soiut:es, 
including  paint,  dust,  soil,  and  others. 
Specifically,  EPA  had  to  decide  whether 
to  set  separate,  independent  standards 
for  paint,  dust,  and  soil  or  to  integrate 
the  standards. 


Under  the  first  option.  EPA  would 
establish  a  fixed  standard  for  each 
medium  urithout  considering  the 
varying  conditions  in  the  other  media. 
For  example,  the  soil  standard  would 
remain  constant,  regardless  of  whether 
dust  lead  levels  were  high  or  low.  The 
chief  advantage  of  this  option  is  that  the 
standards  are  simple  to  understand  and 
use. 

A  potential  disadvantage  of  this 
approach  is  that  a  standard  could  be 
established  for  a  particular  medium  that 
does  not  consider  the  total  exposure  of 
a  child  (i.e.,  exposures  bom  all  other 
media).  To  address  this  potential 
shortcoming,  the  Agency  considered 
candidate  sets  of  standards  for  dust, 
lead,  and  paint  together  so  that  its 
comparisons  of  candidate  standards 
reflected  exposures  to  all  media. 
Consequently,  the  standards,  although 
they  are  mediimi-specific  numbers  will 
effectively  identify  hazards  as  long  as  all 
media  are  evaluated  and  compared  to 
the  standards. 

Under  the  second  option,  EPA  would 
set  standards  to  account  for  total  lead 
exposure  bom  all  media.  Under  a  joint 
standard,  the  standard  for  each  medium 
would  vary,  depending  on  the 
conditions  in  the  other  media.  For  a 
graphical  (illustration  of  this  option,  see 
page  30308  of  the  preamble  to  the 
proposed  rule.  The  major  advantage  of 
the  joint  standards  is  that  they  avoid 
anomalous  situations.  For  example,  it 
stands  to  reason  that  if  both  dust  and 
soil  measurements  are  just  below  the 
hazard  levels-35  ^g/ft-  on  the  floor  and 
1,175  parts  per  million  (ppm)  in  the 
non-play  area-the  situation  is  more 
dangerous  than  if  one  measurement  is 
above  the  hazard  level~e.g.  1,225  ppm 
for  soil-and  floor  dust  is  at  zero.  Yet  the 
first  set  of  measiu^ments  would  not 
constitute  a  hazard  and  the  second  set 
would.  In  these  circumstances,  joint 
standards  may  better  reflect  the  total 
exposiu«  and  risk.  Fiuthermore,  for  this 
option  to  be  truly  effective,  EPA  would 
need  to  know  the  levels  bom  all  sources 
of  lead  exposure  and  how  they  relate  to 
blood  lead  levels  individually  and  in 
various  combinations.  EPA,  currently, 
lacks  the  analytical  tools  to  support 
selection  of  joint  standards.  In  addition. 
EPA  is  endeavoring  to  set  the  media 
specific  hazard  standards  low  enough 
that  hazardous  situations  will  not  occiu' 
if  both  soil  and  dust  are  just  below  the 
standards.  In  such  a  case,  the  media 
specific  standards  could  be 
overinclusive.  The  Agency,  however, 
believes  that  this  approach  is 
appropriate  to  protect  public  health. 
Accordingly,  in  this  rule  EPA  is 
establishing  media-specific  standards. 
Additional  explanation  for  this  decision 
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can  be  found  on  pages  30308  and  30309 
of  the  preamble  to  die  proposed  nde. 

E.  Applicability  and  Uses  of  the 
Standards 

The  standards  established  in  this  rule 
apply  to  target  housing  (i.e.,  most  pre- 
1978  housing)  and  child-occupied 
facilities  (pre-1978  non-residential 
properties  where  children  under  the  age 
of  6  spend  a  significant  amount  of  time 
such  as  daycare  centers  and 
kindergartens).  The  standards  are 
intended  to  be  used  prospectively.  That 
is,  they  should  be  used  to  identify 
properties  that  present  risks  to  children 
before  children  are  harmed.  This,  of 
course,  woidd  not  prevent  them  from 
being  used  retrospectively  in  the  case  of 
environmental  intervention  blood  lead 
investigations  and  clearance  of  resulting 
lead  hazard  control  activities. 

These  standards  are  not  appropriate 
as  the  sole  source  of  information  to  use 
when  identifying  the  source  of  exposiue 
for  a  lead-poisoned  child.  When  a 
property  is  being  evaluated  in  response 
to  an  identification  of  a  lead-poisoned 
child,  the  risk  assessor  in  cooperation 
with  local  public  health  officials  should 
identify  and  consider  all  sources  of  lead 
exposure.  For  example,  a  risk  assessor 
should  consider  lead  in  drinking  water 
as  well  as  the  presence  of  any  amoimt 
of  deteriorated  lead-based  paint. 

Within  the  scope  of  Title  X,  these 
regulatory  standards  will  help  support 
and  implement  major  provisions  of  the 
statute.  They  will  be  incorporated  into 
the  risk  assessment  work  practice 
standards,  providing  the  basis  for  risk 
assessors  to  determine  whether  lead- 
based  paint  hazards  are  present.  By 
helping  to  determine  when  a  hazard  is 
present,  the  standards  will  help 
determine  when  a  hazard  control 
activity  must  be  performed  by  certified 
personnel.  EPA  further  notes  that  only 
abatement  of  lead-based  paint  hazards 
specifically  hazardous  lead-based  paint, 
dust-lead  hazards  or  soil-lead  haz^ds 
identified  in  40  CFR  745.65  requires 
certified  personnel.  This  is  because 
"abatement"  is  defined  in  40  CFR 
745.223  as  "measures  designed  to 
permanently  eliminate  lead-based  paint 
hazards."  Thus,  permanent  elimination 
of  lead-based  paint,  and  dust  or  soil  lead 
would  not  require  the  use  of  certified 
personnel  unless  lead-based  paint 
hazards  are  present  in  those  media. 

States  and  Tribes  wishing  to  obtain  or 
retain  authorization  to  administer  and 
enforce  training  and  certification 
programs  must  incorporate  hazard 
standards  as  protective  as  the  standards 
in  this  rule.  Provisions  for  State  and 
Tribal  authorization  are  described  at  40 
CFR  part  745,  subpart  Q.  These 


standards  will  also  help  property 
owners  comply  with  section  1018  by 
establishing  what  conditions  must  be 
disclosed  to  prospective  purchasers  and 
renters  as  lead-based  paint  hazards 
prior  to  the  sale  or  rental  of  target 
housing.  HUD,  the  Department  of 
Defense  (DoD),  and  other  Federal 
agencies  will  use  these  standards  in 
implementing  or  overseeing  the 
evaluation  and  control  of  hazards  in 
Federally-assisted  housing  and 
Federally-owned  housing  prior  to 
disposition.  (24  CFR  part  35) 

Under  section  1018  of  Tide  X  (42 
U.S.C.  4852d),  EPA  and  HUD  have 
joindy  developed  regidations  requiring 
a  seller  or  lessor  of  most  pre-1978 
housing  to  disclose  the  presence  of  any 
known  lead-based  paint  and  lead-based 
paint  hazards  to  the  purchaser  or  lessee 
(24  CFR  part  35,  subpart  A;  40  CFR  part 
745,  subpart  F).  When  these  section  403 
rules  become  effective,  lead-based  paint 
hazards  in  lead  paint,  dust  or  soil  will 
need  to  be  disclosed.  EPA  further  notes, 
however,  that  under  the  section  1018 
ndes,  the  seller  or  lessor  also  must 
provide  the  purchaser  or  lessee  any 
available  records  or  reports  "pertaining 
to"  lead-based  paint,  lead-based  paint 
hazards  and/or  any  lead  hazard 
evaluative  reports  available  to  the  seller 
or  lessor  (section  1018(a)(1)(B).  See  40 
CFR  745.107(a)(4).  Accordingly,  if  a 
seller  or  lessor  has  a  report  showing 
lead  is  present  in  levels  that  woidd  not 
constitute  a  hazard,  that  report  must 
also  be  disclosed.  Thus,  disclosiue  is 
required  under  section  1018  even  if  dust 
and  soil  levels  are  less  than  the  hazards. 
EPA  notes,  however,  that  with  respect 
only  to  leases  of  target  housing, 
disclosure  is  not  required  in  the  limited 
circumstance  where  the  housing  has 
been  foimd  to  be  lead-based  paint  free 
by  a  certified  inspector  (24  CFR  35.82; 
40  CFR  745.101),  alUiough  voluntary 
disclosure  of  such  certifications  is 
encouraged. 

Beyond  the  scope  of  Tide  X,  these 
standards  will  guide  the  control  of  lead- 
based  paint  hazards  in  the  nation's 
housing  stock. 

Although  other  regulations  (e.g., 
hazard  evaluation  and  control  in 
housing  receiving  Federal  assistance 
and  Federally-owned  housing  prior  to 
sale)  may  require  property  owners  to 
evaluate  properties  for  the  presence 
and/or  control  of  lead  hazards,  today's 
action  does  not  contain  such 
requirements.  Specific  requirements  are 
determined  by  the  particular  State, 
Federal,  and  local  government 
regulations  which  mandate  actions 
when  health  hazards  are  found  in  target 
housing  or  child-occupied  facilities. 
EPA,  however,  strongly  reconunends 


that  property  owners  or  other  decision 
makers  take  appropriate  actions  to 
reduce  or  eliminate  hazards.  Finally,  the 
standards  provide  property  owners  and 
other  decision  makers  with  the  Federal 
government's  best  judgement 
concerning  lead  dangers  in  residential 
paint,  dust,  and  soil. 

The  standards  were  established 
assiuning  that  property  owners  and 
other  decision  makers  would  identify 
and  control  hazards  in  all  three  media 
(i.e.,  paint,  dust,  and  soil).  Failiue  to 
take  a  multimedia  approach  may  not 
provide  adequate  protection  to  chUdren. 
First,  the  protectiveness  of  thejtandards 
assumes  that  all  media  will  be 
appropriately  addressed.  Second,  failure 
to  address  one  or  more  medium  leaves 
children  at  risk  bora  exposure  to  lead  in 
media  that  are  not  addressed.  Third, 
failure  to  address  one  or  more  media 
reduces  the  effectiveness  of  hazard 
control  actions  that  are  taken  due  to 
recontamination  of  one  media  from  lead 
in  another.  Fourth,  the  Agency  believes 
that  soil  can  be  a  source  of  exposure 
whenever  it  is  accessible  for  either 
incidental  ingestion  or  trackfhg  into  a 
home,  and  that  while  grass  and  other 
coverings  may  be  effective  in 
significandy  reducing  potential 
exposures,  such  coverings  must  be 
maintained  in  order  to  provide 
continuing  protection. 

F.  Summary  of  the  Final  Rule 

1.  Hazardous  lead-based  paint 
(§  745.65(a)).  The  hazard  standard  for 
lead-based  paint,  called  the  "paint  lead 
hazard,"  is  any  of  the  following: 

a.  Any  lead-oased  paint  on  a  friction 
surface  that  is  subject  to  abrasion  and 
where  the  lead  dust  levels  on  the 
nearest  horizontal  siirface  underneath 
the  friction  siuface  are  equal  to  or 
greater  than  the  dust  hazard  levels. 

b.  Any  damaged  or  otherwise 
deteriorated  lead-based  paint  on  an 
impact  surface  that  is  caused  by  impact 
fitim  a  related  building  component. 

c.  Any  chewable  lead-based  paint 
surface  on  which  there  is  evidence  of 
teeth  marks. 

d.  Any  other  deteriorated  lead-based 
paint  in  residential  buildings  or  child- 
occupied  facility  or  on  the  exterior  of 
any  residential  building  or  child- 
occupied  facility. 

The  piupose  of  identifying  almost  all 
deteriorated  lead-based  paint  as  a  paint 
lead  hazard  is  to  alert  the  public  to  the 
fact  that  all  deteriorated  lead-based 
paint  should  be  addressed-through  use 
of  paint  stabilization  or  interim  controls. 
Something  less  than  abatement  and 
certified  personnel,  however,  would  be 
needed  to  imdertake  interim  controls  or 
to  abate  lower  levels  of  deterioration. 
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Two  existing  HUD  and  EPA  rules 
provide  the  applicable  standards:  HUD 
rules  under  sections  1012  and  1013  of 
Tide  X  published  on  September  15, 
1999  (61  FR  50140),  and  EPA  work 
practice  ndes  under  section  402  of 
TSCA  published  on  August  29.  1996  (61 
FR  45778)  (FRL-5389-9).  In  general, 
these  rules  provide  that  occupant 
protection  procedures,  clearance  testing, 
use  of  certified  personnel  or  other 
similar  specialized  lead  hazard  control 
practices  and  procedures  are  not 
required  if  one  or  more  of  the  following 
conditions  exist: 

a.  Two  square  feet  or  less  of 
deteriorated  lead-based  paint  in  a  room. 

b.  Twenty  square  feet  or  less  of 
deteriorated  exterior  lead-based  paint; 

c.  Ten  percent  of  the  total  siuface  area 
on  an  interior  or  exterior  type  of 
component  with  a  small  surface  area 
consist  of  deteriorated  lead-based  paint. 

2.  Dust  standards.  Today's  regulation 
includes  two  standardsfor  dust:  hazard 
levels  for  floors  (including  carpeted 
floors)  and  interior  window  sills 
(§  745.65(b))  and  clearance  standards  for 
floors  (including  carpeted  floors), 
interior  window  sills,  and  window 
tioughs  (§  745.227(e)(8)(viii)).  The  dust- 
lead  hazard  standards  are  40  Jig/ft-  for 
floors  based  on  a  weighted  average  of  all 
wipe  samples  and  250  ^g/ft-  for  interior 
window  sills  based  on  a  weighted 
average  of  all  wipe  samples.  The 
weighted  average,  or  weighted 
arithmetic  mean,  means  the  arithmetic 
mean  of  sample  results  weighted  by  the 
number  of  subsamples  in  each  sample. 
Its  purpose  is  to  give  influence  to  a 
sample  relative  to  the  surface  area  it 
represents. 

The  clearance  standards  for  dust 
following  an  abatement  are  40  ^g/ft-  for 
floors,  250  ng/ft^  for  interior  window 
sills,  and  400  ng/ft-  for  window  troughs. 
The  dust-lead  level  must  be  less  than 
the  applicable  standard  for  the  surface 
to  pass  clearance.  Clearance  stemdards 
are  used  to  evaluate  the  effectiveness  of 
cleaning  following  an  abatement,  and 
EPA  may  also  use  these  standards  in 
future  rulemakings  to  evaluate  the 
effectiveness  of  cleaning  following  a 
renovation  and  remodeling  project. 
Properties  that  undergo  abatement  must 
pass  clearance  according  to  the  work 
practice  standards  for  abatement  found 
at  40  CFR  745.227.  ff  a  property  fails 
clearance,  it  must  be  recleaned  until  it 
passes,  although  it  is  not  automatically 
necessary  to  reclean  the  entire  property 
when  clearance  fails,  such  as  when 
some  of  the  visual  and  dust-testing 
clearance  results  have  indicated  that 
portions  of  the  property  are  already 
cleared. 


3.  Soil  standards.  Today's  regulation 
establishes  the  following  standards  for 
bare  residential  soil:  a  hazard  standard 
of  400  ppm  by  weight  in  play  areas 
based  on  the  play  area  bare  soil  sample 
and  an  average  of  1 ,200  ppm  in  bare  soil 
in  the  remainder  of  the  yard. based  on  an 
average  of  all  other  samples  collected. 
See  §  745.65(c).  The  final  rule  also 
identifies  lead-contaminated  soil  as  soil 
with  levels  equal  to  or  greater  than  these 
soil-lead  hazard  standards. 

Property  owners  and  other  decision 
makers  shoidd  implement  effective 
measures  to  reduce  or  prevent 
childrens'  exposure  to  lead  in  soil  that 
exceeds  these  levels.  These  measiu'es 
may  incorporate,  but  are  not  limited  to, 
interim  controls  that  include  covering 
bare  soil  and  placement  of  washable 
doormats  in  entryways.  The  need  for 
more  permanent  controls  should  be 
determined  with  consideration  of  local 
conditions  and  usage  patterns,  the 
relative  risks  from  different  lead 
sources,  and  the  potential  for  exposures 
to  change  over  time. 

4.  Summary  of  other  actions.  Today's 
rule  also  amends  existing  regulations  for 
lead-based  paint  activities  including: 

a.  Requirements  for  interpreting  tne 
results  of  a  lead-based  paint  risk 
assessment  sampling  for  purposes  of 
determining  if  lead-based  paint  hazards 
are  present. 

b.  Changes  to  the  risk  assessment 
work  practice  standards  at  40  CFR 
745.227  to  require  testing  of  all 
deteriorated  paint  on  surfaces  with  a 
distinct  painting  history  to  determine  if 
the  paint  is  lead-based. 

c.  Changes  to  the  dust  and  soil 
sampling  locations  in  the  risk 
assessment  work  practice  standards  at 
40  CFR  745.227. 

d.  Work  practice  standards  for  the 
management  of  soil  removed  during  an 
abatement. 

e.  Amendments  to  the  State  and 
Tribal  program  authorization 
requirements  under  40  CFR  part  745, 
subpart  Q;  and 

f.  Amendment  to  the  definition  of 
"abatement"  at  40  CFR  745.223  to  make 
it  clear  that  abatement  does  not  include 
removal  of  paint,  dust,  and  soil  unless 
lead-based  paint  hazards  are  present  in 
those  media. 

G.  Limitations  of  the  Hazard  Standards 

As  stated  in  the  proposed  rule  (63  FR 
at  30304),  there  is  significant  confusion 
about  the  requirements  and  purpose  of 
the  TSCA  section  403  regulations. 
Consequently,  EPA  felt  it  necessary  in 
the  preamble  to  the  proposed  rule  to 
highlight  major  limitations  and  other 
issues  related  to  the  scope  and  use  of 
the  regulation.  These  statements 


continue  to  apply.  To  summarize,  the 
regulation  does  not  establish  a  new 
definition  for  lead-based  paint.  The 
hazard  standards  apply  to  conditions 
observed  when  the  risk  assessment  was 
performed.  The  standards  do  not 
address  the  potential  for  a  hazard  to 
develop.  The  standards  apply  to  target 
housing,  but  may  be  used  as  guidance 
for  other  residential  property.  Finally, 
the  standards  are  intended  to  identify 
dangerous  levels  of  lead,  not  housing 
that  is  free  fit)m  risks  associated  with 
exposure  to  lead. 

As  stated  in  Unit  n.F.3.,  today's  rule 
establishes  two  hazard  standards  for 
bare  residential  soil;  400  ppm  for  play 
areas  and  an  average  of  1 ,200  ppm  for 
the  rest  of  the  yard.  EPA  recommends 
that  organizations  and  individuals 
consider  some  action  in  certain  areas 
even  where  levels  in  bare  soils  are 
below  the  hazard  standard,  particidarly, 
if  there  is  a  concern  that  children  6 
years  and  under  might  spend  substantial 
time  in  such  areas,  or  if  there  is  concern 
that  the  bare  soil  in  such  areas  may 
contribute  to  lead  levels  in  the  dwelling, 
or  in  the  play  areas.  However,  this  rule 
does  not  mandate  that  any  action  be 
implemented  when  levels  are  foimd  to 
be  below  the  lead  hazard  standard. 
Moreover,  the  kind  of  response  that 
organizations  and  individuals  might 
consider  could  include  modest  actions 
such  as  planting  grass  (or  other  ground 
cover)  to  more  extensive  actions  such  as 
covering  the  bare  soil  with  several 
inches  of  clean  fill. 

As  indicated  in  Unit  lI.E.,  it  is  also 
important  to  emphasize  that  this  rule 
only  applies  to  pre-1978  target  bousing 
and  certain  child-occupied  facilities, 
and  that  these  standards  were  not 
intended  to  identify  potential  hazards  in 
other  settings.  If  one  chooses  to  apply 
the  hazard  level  to  situations  beyond  the 
scope  of  Tide  X,  care  must  be  taken  to 
ensure  that  the  action  taken  in  such 
settings  is  appropriate  to  the 
circumstances  presented  in  that 
situation,  and  that  the  action  is  adequate 
to  provide  any  necessary  protection  for 
children  exposed.  See  also  Unit  IV.D. 
for  a  discussion  regarding  the 
relationship  of  the  soil  hazard  standard 
to  Superfund  soil  cleanup  standards. 

H.  Preamble  Overview 

The  remainder  of  this  preamble 
consists  of  four  units.  Unit  in.  presents 
an  explanation  of  the  Agency's 
decisions.  It  includes  a  summary  of  the 
proposal,  identiBes  the  major  changes 
between  the  proposed  and  final  rules, 
and  explains  the  changes.  Unit  IV. 
presents  a  discussion  of  some  of  the 
more  significant  issues  raised  by  the 
public  comments.  Unit  V.  contains  the 
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references  for  sources  used  in  this 
preamble.  Unit  VI.  is  the  regulatory 
assessment  unit,  which  deals  with  the 
Federal  requirements  for  agency 
rulemaking  that  are  imposed  by  various 
statutes  and  executive  orders.  Unit  VII. 
discusses  the  Congressional  Review  Act 
requirements. 

m.  Explanation  of  the  Agency's 
Decisions 

A.  Summary  of  the  Proposed  Regulation 

EPA  published  the  proposed 
regulations  on  June  3, 1998  (63  FR 
30302)  {FRL-5791-9).  The  proposed 
standard  for  hazardous  lead-baiised  paint 
was  lead-based  paint  in  poor  condition, 
defined  as  more  than  10  fl^  of 
deteriorated  lead-based  paint  on  exterior 
components  with  large  surface  areas, 
more  than  2  ft>  of  deteriorated  lead- 
based  paint  on  interior  components 
with  large  surface  areas,  or  deteriorated 
lead  based  paint  on  more  than  10%  of 
the  total  surface  area  of  interior  or 
exterior  components  with  small  surface 
areas.  Lesser  amounts  of  deteriorated 
paint  were  considered  de  minimis  levels 
and  were  not  considered  hazards.  The 
proposed  standard  for  a  dust  lead 
hazard  was  the  average  level  of  lead  in 
dust  that  equals  or  exceeds  50  ^g/ft^  on 
uncarpeted  floors  and  250  ^g/ft^  on 
interior  windows  sills.  The  proposed 
standard  for  soil-lead  hazard  was  lead 
that  equals  or  exceeds  2,000  ppm  based 
on  a  yard-wide  average  soil-lead 
concentration.  A  soil-lead  level  of 
concern,  proposed  to  be  400  ppm,  was 
included  in  draft  guidance  but  not  in 
the  proposed  regidation.  The  statutory 
basis  for  the  level  of  concern  was  the 
section  403  requirement  that  EPA 
identify  "lead-contaminated  soil," 
which  the  Agency  interpreted  to  be  a 
level  less  than  the  soil-lead  hazard.  EPA 
used  the  term  "level  of  concern"  instead 
of  "lead-contaminated  soil.  EPA 
proposed  that  lead-based  paint  hazards 
be  identified  by  certified  risk  assessors 
performing  risk  assessments  according 
to  the  work  practice  standards  at  40  CFR 
745.227. 

The  June  3, 1998  docxunent  also 
proposed  amendments  to  existing 
regulations  for  lead-based  paint 
activities  including: 

1.  Clearance  standards  for  dust 
following  an  abatement  of  50  \ig/ft^  for 
uncarpeted  floors,  250  Hg/ft^  for  interior 
window  sills,  and  800  \ig/h^  for  window 
troughs. 

2.  Requirements  for  interpreting  the 
results  of  a  lead-based  paint  risk 
assessment  sampling  for  purposes  of 
determining  if  lead-based  paint  hazards 
are  present. 
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3.  Changes  to  the  dust  and  soil 
sampling  locations  in  the  risk 
assessment  work  practice  standards  at 
40  CFR  745.227. 

4.  Work  practice  standards  for  the 
management  of  soil  removed  during  an 
abatement:  and 

5.  Amendments  to  the  State  and 
Tribal  program  authorization 
requirements  under  40  CFR  part  745, 
subpart  Q. 

B.  Summary  of  Significant  Changes 
from  the  Proposed  Regulation  and  Other 
Major  Decisions 

This  section  of  the  preamble  briefly 
presents  the  major  changes  between  the 
proposal  and  final  rule.  EPA  also 
identifies  major  provisions  of  the 
proposed  regulation  that  remain 
unchanged  in  the  final  ride.  Unit  II.D.  of 
the  preamble  presents  the  Agency's 
explanation  for  these  decisions. 

1.  Dust  standards.  The  final  rule 
changes  the  lead-based  paint  hazard 
standard  for  dust,  known  as  the  dust- 
lead  hazard,  and  the  standard  for  dust 
clearance  for  floors  to  40  jig/fl^.  In 
addition,  the  dust-lead  hazard  will 
apply  to  all  floors,  including  carpeted 
floors.  It  will  not  be  limited  to  bare 
floors.  The  final  rule  does  not  change 
the  dust-lead  hazard  for  interior 
window  sills.  Today's  action  lowers  the 
clearance  level  for  window  troughs  from 
the  proposed  800  \ig/h^  to  400  \ig/h^.  In 
addition,  the  final>rule  modifies  the 
method  for  interpreting  composite  dust 
clearance  samples.  Under  the  proposed 
rule,  the  result  of  the  composite  sample 
would  have  been  compared  to  the 
clearance  level  divided  by  the  ntmiber 
of  subsamples  in  the  composite.  The 
final  rule  requires  the  result  of  the 
composite  sample  to  be  compared  to  the 
clearance  level  divided  by  half  the 
number  of  subsamples  in  the  composite. 

2.  Soil  standards.  With  respect  to  the 
soil  standards,  there  are  several  changes 
from  the  proposed  rule.  First,  EPA  is  not 
establishing  any  distinction  between 
lead-contaminated  soil  (soil  lead  "level 
of  concern")  and  soil-lead  hazards. 
Instead,  EPA  is,  in  the  preamble,  simply 
identifying  lead-contaminated  soil  as 
soil  with  levels  equcil  to  or  greater  than 
the  soil-lead  hazard  standards.  For 
purposes  of  this  nde  "lead- 
contaminated  soil"  is  the  same  as  a 
"lead-based  paint  hazard"  based  on  soil 
lead." 

Second,  in  the  final  rule  EPA  is 
establishing  the  lead-based  paint  hazard 
standard  for  bare  soil,  known  as  the  soil- 
lead  hazard  standard,  to  have  one 
hazard  level  for  play  areas  and  another 
for  the  remainder  of  the  yard.  The 
proposed  rule  did  not  give  special 
attention  to  play  areas  and  made  the 


hazard  determination  based  on  the 
whole  yard  only.  From  the  proposed 
2,000  ppm  for  bare  soil  in  the  entire 
yard,  EPA  is  setting  a  final  soil-lead 
hazard  of  400  ppm  for  bare  soil  in  play 
areas  and  an  average  of  1,200  ppm  for 
bare  soil  in  the  non-play  area  portion  of 
the  yard. 

3.  Paint  standards.  The  paint 
component  of  the  lead-based  paint 
hazard  standards  is  known  as  the  paint- 
lead  hazard.  The  paint-lead  hazard 
consists  of  three  standards:  Deteriorated 
lead-based  paint;  lead-based  paint  on 
friction  and  impact  surfaces;  and  lead- 
based  paint  on  accessible  (chewable) 
siurfaces. 

a.  Deteriorated  paint.  EPA  considers 
that,  in  general,  any  deteriorated  lead- 
based  paint  needs  to  be  addressed  and 
should  be  considered  a  paint-lead 
hazard.  Accordingly,  in  the  final  rule 
the  Agency  does  not  have  a  de  minimis 
level  of  deteriorated  paint  for  the  paint- 
lead  hazard.  Instead,  the  final  rule 
simply  refers  to  work  practice  and 
certification  regulations  issued  by  HUD 
and  EPA  that  apply  to  dealing  with 
paint-lead  haz^s.  These  regulations 
provide  that  occupant  protection 
procedures,  clearance  testing,  use  of 
certified  personnel  or  other  similar 
specialized  lead  hazard  control 
practices  and  procedures  are  not 
required  at  lesser  levels  of  paint 
deterioration.  These  specific  levels  of 
deterioration  are  (i)  Two  square  feet  or 
less  of  deteriorated  lead-based  paint  per 
room;  (ii)  twenfy  square  feet  or  less  of 
deteriorated  exterior  lead-based  paint; 
(iii)  ten  percent  of  the  total  surface  area 
on  an  interior  or  exterior  type  of 
component  with  a  small  surface  area. 

b.  Friction  and  impact  surfaces.  The 
standard  in  the  final  rule  for  the  paint- 
lead  hazard  on  friction  surfaces  is  lead- 
based  paint  that  is  subject  to  abrasion 
where  the  lead  dust  levels  on  the 
nearest  horizontal  surface  imdemeath 
the  friction  surface  are  equal  to  or 
greater  than  the  lead-dust  hazard  levels. 
The  paint-lead  hazard  for  impact 
siufaces  is  any  damaged  or  otherwise 
deteriorated  paint  on  an  impact  surface 
that  is  cause  by  impact  from  a  related 
building  component.  No  minimum  area 
threshold  of  paint  deterioration  applies 
to  friction  or  impact  surfaces.  In  the 
proposed  rule,  EPA  did  not  include  a 
preferred  option  for  these  surfaces.  The 
Agency,  instead,  solicited  public 
comment  on  a  range  of  options 
including:  Lead-based  paint  regardless 
of  condition  on  a  friction/impact 
surface;  abraded  lead-based  paint  on  a 
fiiction/impact  surface;  and  no  separate 
standard. 

c.  Surfaces  accessible  for  chewing  or 
mouthing.  The  standard  for  the  paint- 
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lead  hazard  on  accessible  surfaces, 
referred  to  as  "chewable"  surfaces  in  the 
final  rule,  is  any  chewable  lead-based 
paint  surface  on  which  there  is  evidence 
of  teeth  marks.  No  minimum  area 
threshold  applies  to  deteriorated  lead- 
based  paint  on  accessible  surfaces.  In 
the  proposed  rule.  EPA  did  not  include 
a- preferred  option  for  these  surfaces. 
The  Agency,  instead,  solicited  public 
comment  on  a  range  of  options 
including:  Lead-based  paint  regardless 
of  condition  on  interior  window  sills  up 
to  5  feet  off  the  floor;  and  no  separate 
standard  for  accessible  surfaces.  EPA 
has  eliminated  the  5-foot  requirement. 
4.  Requiring  certified  risk  assessors  to 
determine  the  existence  of  lead-based 
paint  hazards.  The  final  rule  does  not 
include  a  requirement  that  the  presence 
of  lead-based  paint  hazards  must  be 
determined  by  certified  risk  assessors 
following  the  risk  assessment  work 
practice  standards  at  40  CFR  745.227. 

C.  Explanation  of  the  Agency's 
Decisions 

In  this  section  of  the  preamble,  EPA 
provides  its  reasons  for  choosing  the 
final  TSCA  section  403  standards  for 
lead-based  paint  hazards  (which 
includes  paint-lead,  dust-lead,  and  soil- 
lead  hazards)  and  its  final  determination 
for  what  constitutes  lead-contaminated 
dust  and  residential  soil.  In  addition, 
EPA  provides  its  reasons  for 
establishing  the  clearance  levels  for 
household  dust-measures  of  dust  in 
lead  that  will  show  that  hazards  have 
been  appropriately  cleaned. 

The  choice  of  the  particular 
methodologies  used  to  develop  each  of 
these  standards  constitutes  another 
important  set  of  decisions.  Hazard  levels 
for  dust  and  soil  were  developed  using 
an  analysis  of  risk,  the  potential  for  risk 
reduction  (considering  uncertainties  in 
the  data  and  scientific  evidence 
describing  the  risks),  and  the  cost  of 
reducing  risk.  In  determining  the  paint- 
lead  hazard,  EPA  has  decided  that  any 
deteriorated  lead-based  paint  would 
result  in  adverse  health  effects,  based  on 
information  submitted  in  public 
comments  and  other  information  in  the 
ridemaking  record.  The  Agency  has 
been  imable  to  determine  any  level  of 
deteriorated  lead-based  paint  that 
should  not  be  considered  a  paint-lead 
hazard. 

The  general  oudine  of  these 
methodologies  is  referred  to  in  later 
sections  of  this  Unit  and,  where 
applicable,  incorporates  into  the  final 
ride  those  decisions  made  in  the 
preamble  to  the  proposed  rule. 

1 .  Basis  for  dust  and  soil  standards. 
As  a  preliminary  matter,  EPA  has  found, 
^er  considering  all  significant  public 


comments  and  all  other  information  in 
the  rulemaking  record,  that  the  legal 
interpretations  and  policy  decisions  in 
the  preamble  to  the  proposed  rule  form 
the  basis  for  the  final  decisions 
discussed  in  this  preamble,  except  as 
indicated  below.  EPA  hereby 
incorporates,  for  purposes  of  this  final 
rule,  the  relevant  reasoning  and 
analyses  fi^m  the  proposed  preamble,  as 
indicated  below.  Any  modifications  to 
the  analyses  or  reasoning  from  the 
preamble  to  the  proposed  rule  will  be 
specifically  explained  in  this  preamble, 
the  Reponse  to  Comment  (RTC) 
document,  or  other  documents  in  the 
record,  and  are  supported  by  the  record 
for  the  final  rule. 

a.  Legal  basis.  Details  of  the  basic 
legal  structure  of  Title  X  and  the  legal 
effect  of  the  issuance  of  regulations 
under  TSCA  section  403,  including  the 
responsibilities  of  EPA  and  HUD,  are  set 
forth  in  the  preamble  to  the  proposed 
nde  (63  FR  30306)  and  need  not  be 
repeated  here.  There  EPA  provided  a 
detailed  discussion  of  its  views  at  the 
time  of  the  statutory  mandate  and  the 
statutory  criteria,  including  the 
Agency's  interpretation  of  relevant 
terms  and  the  statutory  basis  for  the 
Agency's  decision  to  use  particular 
criteria  to  develop  the  determination  for 
what  constitutes  lead-contaminated  dust 
and  lead-contaminated  soil  and  the 
hazard  standards  for  dust,  soil  and  paint 
at  (63  FR  at  30311-30315).  EPA  has 
modified  some  of  these  interpretations 
and  retains  others,  as  discussed  below. 

EPA  needs  to  define  three  terms 
imder  TSCA  section  403,  "lead-based 
paint  hazards,"  "lead-contaminated 
dust"  and  "lead-contaminated  soil." 
Lead-based  paint  hazards  consist  of 
lead-contaminated  paint,  lead- 
contaminated  dust  and  lead- 
contaminated  soil  that  "would  result" 
in  adverse  health  effects. 

Section  401(9)  of  TSCA  provides  a 
definition  of  lead-based  paint,  which 
EPA  interprets  to  be  lead-contaminated 
paint  for  purposes  of  this  nde.  EPA 
noted  that  lead-based  paint  is  not,  under 
the  statute,  a  risk-based  term,  but  only 
a  benchmark  that  identifies  material 
subject  to  jurisdiction  of  the  authorities 
of  TSCA  and  Title  X.  Not  all  lead-based 
paint  is  a  hazard,  only  that  paint  which 
EPA  determines  "would  result"  in 
adverse  health  effects.  EPA  has 
determined,  as  discussed  below,  that  the 
dust  and  soil  levels  designated  as  lead- 
based  paint  hazards  are  also  identified 
as  "lead-contaminated  dust"  and  "lead- 
contaminated  soil."  This  equating  of 
dust  and  soil  contamination  with  "lead- 
based  paint  hazards"  caused  by  dust 
and  soil  lead  represents  a  change  bom 
the  reasoning  in  the  preamble  to  the 


proposed  rule.  EPA's  reasons  for  this 
change  are  discussed  below. 

EPA  generally  refers  to  the  hazards  in 
each  of  the  media  as  "paint-lead 
hazards,"  "dust-lead  hazards"  and 
"soil-lead  hazards." 

i.  Decision  on  contaminated  dust  and 
soil.  WhUe  section  403  obligates  the 
Agency  to  identify  lead-based  paint 
hazards,  lead  contaminated  dust,  and 
lead-contaminated  soil,  the  legislative 
history  and  statutory  text  are  themselves 
silent  on  how  Congress  intended  the 
Agency  to  differentiate  between  the 
standard  for  soil  contamination  (the 
level  of  lead  in  soil  determined  to  be 
hazardous  to  hiunan  health),  dust 
contamination  (the  level  of  lead  in  dust 
that  poses  a  threat  of  adverse  health 
effects  in  pregnant  women  or  young 
children),  and  the  levels  of 
contaminated  dust  or  soil  that  constitute 
a  lead-based  paint  hazard  (a  condition 
that  would  result  in  adverse  human 
health  effects).  Further,  the  terms  "lead- 
contaminated  dust"  and  "lead- 
contaminated  soil"  have  no  significance 
under  either  TSCA  or  Title  X  except 
insofar  as  the  level  of  contaminated  dust 
or  soil  constitutes  a  "lead-based  paint 
hazard". 

In  the  proposed  rule  EPA  considered 
that,  because  the  statute  required  the 
identification  of  "lead  contaminated" 
dust  and  soil,  the  Agency  needed  to 
establish  separate  levels  for  these  terms 
than  for  "lead-based  paint  hazards" 
resulting  from  contaminated  dust  or 
soil.  Furthermore,  EPA  proposed,  based 
on  the  statutory  language  and  the 
structure  of  the  statute,  that  the 
determination  of  whether  dust  or  soil 
were  contaminated  required  less 
certainty  than  whether  such  dust  or  soil 
constituted  a  hazard.  See  63  FR  30311- 
12.  In  the  preamble  to  the  proposed  rule 
EPA  set  the  "contamination"  levels, 
then  called  "levels  of  concern,"  at  those 
levels  the  Agency  determined  could 
result  in  a  1  to  5%  probability  of  an 
individual  child's  exceeding  a  blood 
lead  level  of  10  jig/dL.  See  63  FR  30316- 
30317. 

EPA  noted,  however,  that  the  terms, 
"lead-contaminated"  dust  and  soil  have 
no  direct  effect  on  any  activities  subject 
to  regulation  under  Title  X.  For 
example,  no  certification  requirements 
are  imposed  for  persons  who  remove 
lead-contaminated  soil,  only  for  those 
who  remove  soil  associated  with  soil- 
lead  hazards.  Because  the 
contamination  levels  do  not  affect  other 
activities  under  Tide  X  or  TSCA  Title 
rv,  EPA  proposed  not  to  include  them 
in  the  regulatory  language.  EPA  only 
proposed  to  adopt  in  guidance  to 
accompany  the  final  rule  a  separate 
level  for  lead-contaminated  soil  of  400 
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ppm  for  the  entire  yard.  EPA  did  not 
propose  to  adopt  a  separate  standard  for 
contaminated  dust,  since  it  found 
substantial  overlap  in  its  analysis  and 
could  not  distinguish  between  dust-lead 
contamination  and  dust-lead  hazards. 

EPA  received  a  significant  number  of 
comments  criticizing  the  establishment 
of  these  "contamination"  levels, 
particidarly  for  soil,  primarily  because 
setting  two  levels  for  "contamination" 
and  "hazard"  would  confuse  the  public. 
Other  comments  claimed  EPA  had  no 
authority  to  establish  separate 
contamination  levels,  as  opposed  to 
hazard  levels. 

While  the  Agency  clearly  has 
authority  to  establish  separate  levels  for 
contaminated  dust  and  soU,  given  the 
comments,  the  lack  of  clear  statutory 
direction,  and  the  lack  of  significance  of 
the  terms  in  the  statutory  structxu^,  the 
Agency  has  determined  not  to  establish 
any  separate  levels  for  contaminated 
dust  or  soil  beyond  those  levels  that 
constitute  a  lead-based  paint  hazard. 
The  Agency  believes  it  sufficient  for 
purposes  of  TSCA  and  Title  X  to 
conclude  that,  at  a  minimum,  the 
quantity  of  lead  in  dust  or  soil  found  to 
result  in  conditions  that  cause  exposure 
to  lead  that  would  result  in  adverse 
human  health  effects  (i.e.,  constitutes  a 
lead-based  paint  hazard)  is  "lead- 
contaminated  dust"  and  "lead- 
contaminated  soil,"  respectively. 
Accordingly,  for  piuposes  of  this 
regulation,  the  dust  and  soil  levels 
designated  as  lead-based  paint  hazards 
are  also  identified  as  "lead- 
contaminated  dust"  and  "lead- 
contaminated  soil". 

ii.  Weight  of  evidence  for  dust  and 
soil  hazard  standards.  EPA's  dilemma 
in  determining  what  constitutes  dust- 
lead  and  soil-lead  hazards  is  based  on 
the  Agency's  recognition  that  any 
determination  of  hazard  requires  a  great 
deal  of  judgment  in  the  case  of  lead 
health  risks  where,  "as  a  practical 
matter,  all  the  scientific  evidence  is 
uncertain  to  some  degree  ..."  (See 
preamble  to  the  proposed  rule  at  63  PR 
30313.)  Making  judgments  on  the 
science  varies  to  a  large  extent  with 
respect  to  three  issues:  How  to 
determine  which  blood  lead  levels  are 
truly  hazardous;  how  to  interpret  the 
statutory  language  "result  in  adverse 
human  health  effects,"  when 
imcertainties  exist;  and  how  best  to 
accoimt  for  uncertainties  in  the  risk 
analyses  that  relate  environmental  lead 
levels  to  blood  lead  levels  and  the 
prevalence  data  that  is  used  in  this 
analysis. 

The  resolution  of  these  issues,  at  best, 
produces  a  continuum  where,  at  one 
end,  blood  and  environmental  levels 


exist  that  everyone  would  agree 
constitute  a  hazard.  At  the  other  end, 
approaching  blood  lead  levels  in  the 
general  popiilation  (averaging  lower 
than  5  ^g/dL)  or  typical  environmental 
levels  (generally,  less  than  the  hazard 
levels  found  in  this  regulation),  greater 
uncertainty  exists  on  how  to  model  the 
likelihood  of  health  effects.  This  is 
compounded  by  having  to  factor  in 
uncertainties  of  the  effects  of  both  blood 
lead  levels  and  the  associated 
environmental  levels.  This  is  because, 
even  if  EPA  has  confidence  in  the  blood 
lead  levels  of  concern,  the  Agency  still 
faces  the  uncertainty  of  associating 
blood  lead  with  environmental  levels  in 
each  mediiun,  as  well  as  possible  effects 
from  other  sources-fbr  example,  water 
and  air  emissions. 

In  addressing  the  first  issue,  the 
Agency  has  chosen  10  \ig/dL  as  the 
blood-lead  level  of  concern.  This  value 
is  equal  to  the  level  of  concern 
recommended  by  the  CDCP  and  the 
Agency's  reasons  for  choosing  this  value 
are  explained  in  the  next  section  of  this 
preamble. 

As  to  the  second  issue,  the  challenge 
to  the  Agency  is  how  to  deal  with  the 
statutory  criterion,  "would  result  in 
adverse  human  health  effects."  This  is 
especially  problematic  because  the 
statutory  mandated  activity  that  requires 
EPA  to  choose  a  cutoff  for  when  this 
risk  exists  does  not  lend  itself  to  a 
straightforward  empirical  analysis  that 
provides  bright  lines  for  decision 
makers.  Even  if  the  science  and 
environmental-lead  prevalence  data 
were  perfect,  there  would  likely  be  no 
agreement  on  the  level,  or  certainty,  of 
risk  that  is  envisioned  in  the  phrase 
"would  result  in  adverse  human  health 
effects."  Thus,  it  would  not  be 
appropriate  to  base  a  lead-based  paint 
hazard  standard  on  any  specific 
probability  of  exceeding  any  specific 
blood-lead  level. 

The  Agency  therefore  elected  to  take 
a  pragmatic  approach  to  setting  the 
hazard  standards  namely,  evaluating  the 
amount  of  risk  reduction  that  the  hazard 
standards  could  provide.  That  is,  rather 
than  trying  to  select  standards  based 
solely  on  model-based  probability 
distributions  (which  is  even  further 
complicated  by  the  fact  that  different 
models  produce  different  results),  the 
Agency  looked  at  the  consequences  of 
the  standards  based  on  the  assiunption 
that,  if  EPA  calls  something  a  "lead- 
based  paint  hazard,"  all  persons  would 
act  rationally  in  their  own  best  interests 
and  would  permanenUy  eliminate 
(abate)  these  hazards  before  a  child  is 
about  to  become  exposed  to  them.  This 
is  the  so-called  "normative"  analysis 
referred  to  in  the  preambles  to  the 


proposed  and  final  rule  and  discussed 
in  detail  in  the  economic  analyses  and 
preambles  for  the  proposed  and  final 
rules.  (EPA's  analysis  for  using  this 
method  for  determining  what 
constitutes  dust  and  soil  hazards  is 
discussed  in  detail  in  the  preamble  to 
the  proposed  rule  at  30312-15.  That 
analysis  is  incorporated  as  the  final 
interpretation  of  the  Agency  on  this 
matter  and  will  not  be  repeated  in  great 
detail  here.  Later  in  this  preamble,  EPA 
responds  to  the  various  public 
conunents  on  its  analysis  of  the 
appropriate  method  for  determining 
dust  and  soil  lead-hazards  under  TSCA 
section  403.) 

Also,  identification  of  lead-based 
paint  hazards  under  this  regulation  is 
sure  to  have  impacts  that  could  be 
expensive  even  though  the  range  of 
expenses  is,  itself,  difficult  to  resolve 
because  of  the  imcertainty  of  individual 
behavior  and  the  willingness  of 
individuals  to  accept  risks  that  EPA  may 
identify.  Thus,  if  EPA  were  to  choose 
standards  that  are  too  low,  the  public 
could  be  unable  to  distinguish  between 
trivial  risks  at  the  low  levels  of  lead 
from  the  more  serious  risks  at  higher 
levels.  This  could  result  in  clean  up  for 
littie  to  no  health  benefit,  or  conversely, 
it  could  result  in  almost  no  clean  up 
because  persons  would  question  the 
credibility  of  the  "hazard" 
determination.  Thus,  they  may  ignore 
even  those  high  risk  situations  that  need 
to  be  controlled.  On  the  other  hand,  if 
the  Agency  chooses  standards  that  are 
too  high,  actual  adverse  effects  coiUd 
occur  at  levels  below  that.  EPA's 
dilemma  is  to  draw  this  line. 

Based  on  the  language  of  section  403, 
the  purposes  of  Tide  X  and  its  *■ 

legislative  history,  and  basic  policy 
decisions,  EPA  determined  that  it  was  a 
reasonable  exercise  of  its  discretion  to 
draw  this  line  based  on  consideration  of 
the  potential  for  risk  reduction  of  any 
action  taken  (considering  uncertainties 
in  the  data  and  the  scientific  evidence 
describing  the  risks)  and  whether  such 
risk  reductions  are  commensurate  with 
the  costs  of  those  actions.  This  is 
commonly  referred  to  as  cost-benefit 
balancing.  In  this  rule,  EPA  used  cost- 
benefit  balancing  to  assist  in  identifying 
the  hazard  standards.  This  method  was 
useful  because  available  data  run 
through  various  models  showed  a  range 
of  environmental  levels  that  could  be 
associated  with  a  particular  blood-lead 
level  (the  surrogate  used  to  approximate 
risk)  and  the  potential  reduction  in 
blood-lead  concentration/risk  that  could 
result  from  eliminating  or  controlling 
the  enviroiunental  level.  Given  this 
range,  EPA  used  cost-benefit  balancing 
to  assist  in  selecting  the  specific 
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standards  for  this  rule  from  within  the 
range  bounded  by  the  residts  of  the 
models. 

Using  this  approach,  the  Agency  is 
better  able  to  deal  with  the  third  issue 
identified  above  how  to  best  consider 
and  account  for  the  strengths  and 
weaknesses  of  its  risk  assessment  tools 
and  data.  For  example,  in  estimating  the 
number  of  homes  that  would  be 
identified  as  hazards  at  various 
environmental  lead  levels,  the  Agency 
relied  upon  data  from  the  HUD  National 
Survey.  Obviously,  when  assessing  the 
impacts  of  standards  at  lower 
environmental  lead  levels,  estimates  are 
more  likely  to  be  inaccurate  due  to  the 
'  presence  of  ouUiers  in  the  data  than 
woidd  be  the  case  in  the  middle  range 
of  the  data.  Additionally,  the  Agency 
must  consider  the  range  of  exposiues 
over  which  its  models  relating 
environmental  lead  to  blood  lead  can  be 
expected  to  perform  well  and  the 
sensitivity  of  those  models  to  the  data 
inputs.  By  considering  at  which  points 
in  its  analyses  the  data  and  models  are 
strongest  and  weakest,  the  Agency  can 
identify  where  in  its  analyses  the 
greatest  levels  of  certainty  exist. 
Consideration  of  these  factors  is 
described  in  section  3.b..  which 
discusses  the  selection  of  the  dust  and 
soil  hazard  levels. 

b.  Choosing  the  lowest  candidate 
hazard  standards.  While  EPA  is  no 
longer  considering  the  determination  of 
what  constitutes  lead-contaminated  dust 
or  soil  to  be  governed  by  different 
standards  from  those  used  in  the 
determination  of  what  constitutes  dust 
or  soil-lead  hazards,  the  analysis  used  in 
the  proposal  to  determine  the 
contamination  standards  is  still  relevant 
to  the  consideration  of  options  for  the 
hazard  standards.  This  is  because  the 
effect  of  choosing  the  proposed  dust  and 
soil  lead  contamination  standards  based 
on  a  1  to  5%  probability  of  an 
individual  child's  having  blood  lead 
levels  exceeding  10  ^g/dL  was  to 
establish  the  lowest  candidate  hazard 
standards.  In  the  proposal,  this  was  for 
dust  50  ^g/ft^  on  uncarpeted  floors  and 
250  Hg/ft^  for  sills  and  for  soil  400  ppm 
in  the  entire  residential  yard.  Additional 
analysis,  as  noted  below  in  discussion 
of  the  dust  and  soil  hazard  level 
determination,  was  applied  to  actually 
develop  the  hazard  standards. 

Furthermore,  as  noted  above,  the 
determination  of  which  blood  lead 
levels  are  truly  hazardous  (the  blood 
lead  level  of  concern)  was  the  first 
scientific  issue  EPA  had  to  decide  in 
selecting  dust  and  soil  lead  hazards. 

Accordingly,  EPA  adopts  as  the  basis 
determining  the  lowest  candidate 
standards  for  the  final  dust  and  soil  lead 


hazards  the  same  policy  basis  used  in 
the  proposal  for  choosing  dust  and  soil 
lead  contamination  levels~a  1  to  5% 
probability  of  a  child's  developing  a 
blood  lead  level  of  10  ug/dL. 

The  choice  of  10  M-g'Ol-  is  based  on  a 
significant  body  of  scientific  evidence, 
extensively  cited  in  the  preamble  to  the 
proposed  rule,  that  shows  that  a  number 
of  significant  health  effects  manifest 
themselves  in  the  10-15  ^g/dL  range. 
EPA  hereby  incorporates  as  the  basis  for 
its  final  decision  on  the  blood  lead 
concentration  of  concern  all  relevant 
discussions  in  the  preamble  to  the 
proposed  rule,  particidarly  the 
discussion  at  63  FR  30316-17.  The 
Agency's  decision  is  supported  by  past 
statements  made  by  the  Clean  Air 
Science  Advisory  Committee  and  is 
consistent  with  Federal  policy 
established  by  the  CDCP  and  the 
reconunendations  of  the  National 
Academy  of  Sciences  (NAS).  The 
Agency  wishes  to  emphasize,  as  it  stated 
in  the  proposed  rule,  that  this  choice 
does  not  imply  that  10  ^g/dL  is  a 
threshold  level.  On  the  contrary,  EPA 
maintains  its  position  that  there  is  no 
known  threshold  for  lead.  EPA  decided 
not  to  use  a  level  lower  than  10  jig/dL 
because  the  evidence  indicates  that 
health  effects  at  lower  levels  of  exposure 
are  less  well  substantiated,  based  on  a 
limited  number  of  children,  and 
observation  of  subUe  molecular  changes 
that  are  not  ciurenUy  thought  to  be 
sufficiently  significant  to  warrant 
national  concern. 

The  choice  of  probability  is  based  on 
the  Agency's  interpretation  of  the 
statute  and  the  limits  of  EPA's  analytical 
tools.  The  Agency  rejected  the  lowest 
possible  probability,  which  is  zero.  Even 
without  lead-based  paint  and  lead- 
contaminated  soil  and  dust,  there  could 
be  some  small  mathematical  probability 
that  a  child  could  still  have  a  blood-lead 
level  equaling  or  exceeding  10  Ug/dL. 
This  is  because  other  sources  of 
exposiue  (e.g.,  air,  water,  diet,  and 
background  levels  of  lead)  remain. 
Because  imder  the  statute  EPA  may  only 
account  for  risks  associated  with  paint, 
dust  and  soil,  a  zero  exceedence 
probability  would  not  make  sense  for 
this  rule. 

In  addition,  EPA's  assessment  for  this 
rule  indicates  that,  as  a  practical  matter, 
in  the  context  of  establishing  on  a 
national  level  the  initial  candidate  for 
the  hazard  level,  the  probabilities  that 
given  environmental  levels  of  lead 
"would  result"  in  blood  lead  levels  of 
concern,  1%  is  not  distinguishable  from 
5%  in  estimating  risks  from  soil  lead. 
This  is  because,  within  the  context  of 
the  analyses  for  this  nUe,  there  was 
substantial  overlap  in  estimates  of  risk 


from  soil  lead  within  the  1  to  5%  risk 
range.  This  overlap  is  due  to  the 
uncertainty  and  variability  related  to 
EPA's  analyses  to  associate  low  levels  of 
lead  in  a  specific  environmental 
medium  to  blood-lead  concentrations 
and  limited  data.  For  example,  results 
from  models  used  to  relate 
environmental  levels  to  blood  lead 
levels  vary  depending  upon  what  is 
assumed  about  the  interrelationship 
between  dust  and  soil.  Also,  in  the 
performance  characteristics  analysis 
(explained  below),  the  number  of 
children  was  small,  yielding  similar 
results  for  a  1%  exceedence  as  for  a  5% 
exceedence.  In  effect,  EPA  is  setting  the 
exceedence  probability  as  close  to  zero 
as  it  is  able  (within  analytical  limits  of 
its  analyses)  for  the  effects  of  lead  paint 
and  lead  in  dust  and  soil. 

In  addition,  given  the  data  and 
analytical  tools  available  to  support  this 
rulemaking,  the  Agency  determined 
that,  as  a  practical  matter,  1%  is  not 
distinguishable  from  5%.  This  overlap 
is  due  tathe  uncertainty  and  variability 
related  to  any  effort  to  associate  low 
levels  of  lead  in  a  specific 
environmental  mediiun  to  blood-lead 
concentrations  and  limited  data.  For 
example,  in  the  performance 
characteristics  analysis,  the  number  of 
children  was  small,  yielding  similar 
results  for  a  1%  exceecience  as  for  a  5% 
exceedence.  In  effect,  EPA  is  setting  the 
exceedence  probability  as  close  to  zero 
as  it  is  able  (within  analytical  limits  of 
its  analyses)  for  the  effects  of  lead  paint 
and  lead  in  dust  and  soil. 

At  the  other  end  of  the  range 
considered  by  EPA  was  an  exceedence 
probability  of  10%.  With  this 
distribution  of  risk,  a  child  would  have 
approximately  a  2%  chance  of  having  a 
blood-lead  concentration  exceeding  15 
|xg/dL  and  a  less  than  1%  chance  of 
having  a  blood-lead  concentration 
exceeding  20  ^g/dL,  the  level  at  which 
CDC  reconunends  medical  intervention. 
In  the  proposal's  discussion  of  the 
contamination  standard,  the  Agency 
rejected  this  probability  as  presenting 
exceedingly  high  risks.  For 
determination  of  a  hazard  level,  they 
would  also  be  excessively  high.  EPA 
believes  it  is  inconsistent  with  the 
statute  to  establish  a  hazard  standard  at 
which  significant  numbers  of  children 
woidd  need  medical  treatment. 

c.  Basis  for  the  dust  and  soil  hazard 
standards.  As  explained  in  the  preamble 
to  the  proposal,  EPA  used  cost-benefit 
balancing  to  establish  a  range  of  options 
for  hazard  standards.  EPA  then  selected 
its  preferred  options  based  on 
consideration  of  relevant  factors, 
including  the  assumptions  and  tools 
underlying  EPA's  analysis,  health 
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protectiveness,  cost,  and  the  effect  on 
the  overall  lead  risk  reduction  program 
(63  FR  at  30314-30315).  The  Agency 
refers  the  public  to  the  proposal  for  the 
detailed  discussion  of  its  reasoning  for 
choosing  the  approach  to  develop  the 
hazard  standards.  EPA's  approach  for 
using  cost  beneHt  analysis  is  described 
in  the  proposed  rule  and  is  used  for  the 
final  rule. 

In  this  dociunent,  EPA  wishes  to 
highlight  several  points  that  merit 
special  attention.  First,  the  various 
modeling  techniques  used  by  EPA  only 
established  a  range  of  possible  answers 
upon  which  the  Agency  exercised  its 
administrative  judgement.  EPA  used  its 
quantitative  modeling  as  a  tool  to 
establish  the  boimdaries  of  the  Agency's 
inquiry,  not  as  the  sole  basis  for 
decisions.  Because  precise  values 
cannot  be  assigned  to  risks  (or  costs), 
any  cost-benefit  balancing  is 
appropriately  used  to  help  select  an 
option  within  a  range  for  the  hazard 
standards.  The  Agency  then  selected  its 
preferred  options,  from  within  the  range 
bounded  by  the  modeling  results,  based 
on  consideration  of  relevant  factors, 
including  the  weight  of  the  evidence  of 
harm,  assimiptions  and  tools  that 
underhe  EPA's  analysis,  as  well  as  other 
factors,  including  health  protectiveness 
and  total  costs. 

To  support  the  establishment  of  a 
range  of  options,  EPA  used  a  normative 
analysis  which  assumes  that  all  hazards 
to  young  children  will  be  identified  and 
controlled.  EPA  adopted  this  approach 
not  only  in  view  of  the  obvious 
imprecision  in  its  ability  to  estimate 
how  the  public  wiU  actually  respond  in 
terms  of  the  number  and  scope  of 
hazard  control  interventions  that  will  be 
implemented  in  response  to  the 
standards,  but  also  with  the  objective  of 
allowing  Agency  decision-makers  to 
compare  costs  and  benefits.  Thus,  while 
the  Agency  can  only  estimate  the 
theoretically  possible  costs  and  benefits 
associated  with  each  option,  not  the 
actual  costs  and  benefits.  EPA  is 
confident  that  the  relative  balance  of 
costs  and  benefits  estimated  is  unlikely 
to  be  very  different  from  the  relative 
balance  of  actual  costs  and  benefits. 

Finally,  EPA  wishes  to  emphasize  that 
there  is  no  set  way  to  apply  the 
balancing  of  costs  and  risk  reduction. 
Where  standards  would  require  the  high 
expenditure  of  reso\ut:es,  the  level  of 
risk  reduction  (considering  both  the 
toxicity  of  lead  and  the  probabilities  of 
exposure)  and  the  strength  of  evidence 
should  be  correspondingly  high.  On  the 
other  hand,  if  the  costs  of  standards  are 
relatively  low,  the  level  of  risk 
reduction  and  the  strength  of  the 
evidence  could  be  less  compelling.  As 


stated  in  the  preamble  to  the  proposed 
rule  and  as  adopted  in  today's  final  rule, 
the  determination  on  soil  standards 
considers  the  fact  that  relatively  high 
costs  may  be  incxured  to  abate 
residential  soils.  Consequently,  under  a 
cost-benefit  balancing  concept,  before 
selecting  an  option  associated  with  high 
costs,  EPA  would  want  a  greater 
measure  of  confidence  that  the  standard 
would  result  in  a  higher  level  of  risk 
reduction. 

EPA  recognizes  that  resources  for 
abatement  to  address  lead  risks  to 
children  are  often  limited  and  that 
societies  often  have  to  set  priorities. 
Therefore,  establishing  numerically  low 
national  standards  could  serve  to  dilute 
resources  across  more  properties  and 
conununities  instead  of  steering 
resources  to  address  situations  that 
present  clearer,  more  certain  risk.  Along 
the  same  line  of  reasoning,  the  Agency 
believes  that  it  is  sound  public  policy 
for  the  hazard  standard  to  embody  a 
"worst  first"  approach  that  will  aid  in 
setting  priorities  to  address  the  greatest 
lead  risks  promptly. 

With  respect  to  the  paint  component, 
data  limitations  prevented  EPA  from 
quantifying  the  costs  and  benefits  of  the 
options  considered  in  the  proposal  (as 
well  as  for  the  final  rule).  Consequently, 
EPA's  decisions  with  respect  to  liie 
options  for  the  paint  component 
involved  a  more  qualitative  judgment  on 
the  part  of  the  Agency  in  the  proposal, 
as  well  as  in  the  final  rule.  Later  in  this 
unit,  EPA  explains  its  decision  for 
identifying  what  constitutes  hazardous 
lead  based  paint. 

2.  Technical  analyses.  To  support  the 
development  of  the  dust  and  soil  hazard 
standards  in  this  rule,  EPA  required 
tools  to  relate  lead  in  the  eiivironment 
to  blood-lead  concentration.  As 
described  in  the  proposal  to  the 
proposed  rule,  EPA  used  several 
methods  for  this  purpose:  a  mechanistic 
model  that  has  been  calibrated  and 
validated  with  various  empirical  dataset 
and  which  simulates  the  body's 
response  to  lead  exposiu^,  and  both 
modeling  and  non-modeling  analyses  of 
empirical  data  from  the  Rochester  Lead 
in  Dust  Study.  The  mechanistic  model 
is  the  Agency's  Integrated 
Environmental  Uptake  and  Biokinetic 
(lEUBK)  model.  The  empirical  data  used 
in  the  modeling  and  non-modeling 
analysis  to  support  this  rule  was 
obtained  from  a  study  of  lead  in 
Rochester,  New  Yori:  entitled 
'Rochester  Lead-in-Ehist  Study."  The 
preamble  to  the  proposed  rule  (63  FR 
30315  )  contains  a  general  overview  of 
these  tools.  Given  the  uncertainties  and 
limitations  associated  with  any  single 
approach,  EPA  decided  that  it  would  be 


helpful  to  obtain  several  perspectives 
(with  different  associated  strengths  and 
weaknesses)  on  the  relationship 
between  environmental  lead  and  blood 
lead  levels. 

EPA  thoroughly  evaluated  its  choice 
of  methods  in  response  to  public 
comments  and  all  other  information 
available  to  the  Agency.  EPA  has 
concluded  that  it  is  appropriate  to  use 
the  same  methodology  for  its  final 
decision.  Based  upon  public  comments 
and  all  other  information  in  the 
rulemaking  record,  the  Agency  also 
recalculated  the  munerical  results 
obtained  for  the  proposed  rule.  These 
recalculations  did  result  in  some 
changes  to  the  standards  from  those 
proposed,  as  is  explained  below. 

a.  Initial  candidate  hazard  levels — i. 
Dust.  For  development  of  the  proposed 
dust-lead  contamination  level  (referred 
to  as  the  level  of  concern)  EPA  used:  A 
multimedia  model  based  on  the  data 
from  the  Rochester  Lead-in-Dust  study 
and  a  performance  characteristics 
analysis  of  the  Rochester  data.  The 
reasons  for  using  these  models  and  their 
implementation  is  explained  in  the 
preamble  to  the  proposed  rule  (63  FR  at 
30317-30319)  in  the  Units  titled  "c. 
Characterizing  individual  risk."  and  "d. 
Dust  analysis."  For  purposes  of  this 
analysis  for  determining  the  initial 
candidate  levels  for  the  final  hazard 
standards,  however,  EPA  judges  it  is 
appropriate  to  continue  to  use  the  same 
model,  based  on  the  same  reasoning. 

The  multimedia  model  yielded  the 
following  results.  The  levels  of  lead  in 
dust  on  floors  associated  with  an 
individual  child  having  frtim  a  1  to  5% 
chance  of  having  a  blood-lead 
concentration  equal  to  or  exceeding  10 
^g/dL  range  fix)m  near  zero  to  6.7  ^g/ft2. 
The  range  for  dust  loadings  on  window 
sills  is  from  near  zero  to  74  ^^/ft^. 

The  performance  characteristics 
analysis  yielded  the  following  results. 
For  floors,  dust-lead  loadings  ranged 
from  50  Jig/it2  to  400  \ig/ft^.  For  interior 
window  sills,  dust-lead  loadings  ranged 
from  100  ng/ft2  to  800  \ig/h-.  These 
ranges  were  significantly  higher  than 
the  ranges  yielded  by  the  multimedia 
approach. 

"The  performance  characteristics 
analysis  to  support  the  determination 
that  1  to  5%  of  children  would  develop 
blood  lead  levels  above  10  ^g/dL 
remains  unchanged  for  the  analysis  in 
this  final  rule.  The  results  yielded  by 
the  midtimedia  model  would  put  the 
environmental  dust-lead  levels  at  which 
1-5%  of  children  would  develop  blood 
lead  levels  above  10  |ig/dL  at  near  or 
below  backgroimd  levels  and  well 
below  the  residual  levels  that  remain 
after  homes  have  been  well  cleaned  (i.e., 
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the  clearance  levels).  These  results  do 
not  seem  to  make  sense  to  the  Agency 
since  they  imply  that  backgroimd  levels 
in  well  cleaned  homes  would  still  be  of 
concern  from  a  risk  perspective. 
Therefore,  based  upon  public 
comments,  the  Agency  reevaluated  its 
analyses. 

Based  upon  this  reassessment,  EPA 
decided  to  make  some  revisions  to  the 
way  it  applied  the  multimedia  model  so 
that  its  results  would  be  more 
comparable  to  the  performance 
characteristics  analysis.  This  was 
accomplished  by  using  the  same  set  of 
parameters  (average  soil  concentration, 
dust  on  floors  and  sills,  and  paint 
conditions)  and  the  same  subset  of  data 
from  the  Rochester  Lead-in-Dust  Study. 
Following  these  changes,  the  order  of 
magnitude  difference  in  results  between 
the  original  multimedia  model  and  the 
performance  characteristics  model 
virtually  disappears.  At  50  jig/ft^,  the 
performance  characteristics  shows  a 
7.5%  risk  of  equaling  or  exceeding  10 
^g/dL  and  the  multimedia  model  shows 
a  5.34%  risk.  At  40  fig/ft^,  the 
performance  characteristics  shows  a 
5.1%  risk  of  equaling  or  exceeding  10 
itg/dL  and  the  multimedia  model  shows 
a  5.30%  risk.  That  is,  under  these 
analyses,  floor  dust  levels  at  40  ^g/ft- 
correspond  to  5%  and  less  probability  of 
blood  lead  levels  exceeding  10  |ig/dL. 
Thus,  using  the  revised  model,  40  ^g/ft- 
is  the  standard  that  better  meets  the 
criteria  spelled  out  in  the  Agency's 
proposal  (less  than  5%  probability  of 
exceeding  10  |xg/dL).  EPA  provides  a 
detailed  description  of  this  revised 
analysis  in  the  "Risk  Analysis  to 
Support  Standards  for  Lead  in  Paint, 
Dust,  and  Soil:  Supplemental  Report." 
EPA  accordingly  has  chose;i  40  ^g/fl^  as 
the  initial  candidate  level  for  the  dust- 
lead  hazard  level  in  today's  final  rule. 

ii.  Soil.  In  the  proposed  rule,  EPA  set 
a  "level  of  concern"  based  on  the 
Agency's  lEUBK  model  and  a 
performance  characteristics  analysis  of 
the  Rochester  data.  The  reasons  for 
using  these  models  and  their 
implementation  is  explained  in  the 
preamble  to  the  proposed  rule  (63  FR 
30317.  30319)  in  the  Units  titled  "c. 
Characterizing  individual  risk"  and  "e. 
Soil  Analysis."  Under  the  lEUBK 
analysis  soil-lead  concentrations 
generally  at  or  below  500  parts  per 
million  (ppm)  would  result  in  a  1  to  5% 
probability  that  a  child  will  have  a 
blood-lead  concentration  that  equals  or 
exceeds  10  ^g/dL.  The  performance 
characteristics  analysis  for  soil  ranged 
from  200  ppm  to  1 ,500  ppm  correlated 
with  1  to  5%  of  children  with  elevated 
blood  lead  levels  exceeding  lO-^g/dL. 
EPA  chose  400  ppm  as  the  proposed  soil 


lead  contamination  level.  EPA  adopts 
that  same  level  as  the  initial  candidate 
soil  hazard  standard  for  the  same 
reasons  as  provided  in  the  preamble  to 
the  proposed  rule  for  choosing  400  ppm 
as  the  soil  contamination  level. 

3.  Dust  and  soil  hazard  levels.  The 
analyses  to  support  selection  of  the  dust 
and  soil  hazard  levels  included 
evaluation  of  the  nation-wide  reduction 
in  risk  that  could  potentially  result  bova 
a  set  of  hazard  standards.  EPA  measiued 
the  change  in  risk  reduction  in  terms  of 
an  estimated  change  in  the  national 
blood-lead  distribution,  equated  this 
change  to  reductions  in  several  adverse 
public  health  outcomes  (e.g.,  IQ  point 
loss),  assigned  a  value  to  these 
reductions,  and  compared  these  public 
health  benefits  to  the  costs  of  hazard 
intervention. 

a.  Methodology.  EPA  finds  no  reason 
to  change  its  methodology  of  using  a 
normative  cost-benefit  analysis  for 
developing  dust-lead  and  soil-lead 
hazards.  The  Agency,  accordingly, 
adopts  the  reasoning  set  forth  in  the 
preamble  to  the  proposed  rule  for 
conducting  this  analysis.  The  general 
overview  of  the  costAienefit  analysis 
and  its  use  in  decisionmaking  is 
provided  in  the  preamble  to  the 
proposal  (63  FR  at  30319-30320)  in  the 
introductory  paragraphs  to  the  section 
entitled  "2.  Dust-lead  and  soil-lead 
hazard  standards". 

The  methodology  for  estimating  risk 
reduction  is  found  in  the  section 
entitled,  "a.  Estimating  risk  reduction." 
(63  FR  30320)  and,  partially,  in  the 
section  entitled  "b.  Estimating  costs  and 
benefits."  (63  FR  30321).  Methodology 
for  estimating  the  monetary  value  to  be 
assigned  to  the  value  of  risk  reduction 
that  may  be  achieved  by  actions  taken 
in  response  to  the  hazard  standards  is 
found  in  the  section  entitled  "b. 
Estimating  costs  and  benefits."  (63  FR  at 
30320-30321).  Determination  of  the 
costs  of  actions  that  may  be  taken  to 
reduce  risk  is  in  the  same  section  at 
30321-22  and  in  two  paragraphs  at  63 
FR  30325  in  the  section  entitled  "c. 
Results."  The  limitations,  qualifications 
and  imcertainties  that  affect  both  the 
estimates  of  benefits  and  costs  are  found 
at  63  FR  30322-30323  in  the  section 
entitled  "b.  Estimating  costs  and 
benefits." 

The  Risk  Assessment  was  designed  to 
estimate  the  declines  in  children's  blood 
lead  levels  that  would  result  if 
abatement  and  other  response  actions 
were  taken  in  housing  units  that 
exceeded  candidate  standards  for  paint, 
dust,  and  soil.  While  certain  details  of 
the  analysis  are  complex,  the  basic 
approach  is  straightforward.  First,  a 
baseline  of  environmental  lead  and 


blood  lead  levels  was  established.  These 
represent  the  "pre-403"  conditions. 

For  the  pre-403  environmental  lead 
levels,  the  Agency  used  the  Department 
of  Housing  and  Urban  Development's 
National  Survey  of  Lead-Based  Paint  in 
Housing  (the  HUD  Survey).  Conducted 
in  1989-1990,  the  HUD  Survey 
measured  the  extent  and  condition  of 
lead-based  paint  in  housing,  the  amount 
of  lead  in  dust  within  the  housing,  and 
the  amount  of  lead  in  soil  siurounding 
the  housing.  For  the  pre-403  blood  lead 
levels,  the  Agency  used  Phase  2  of  the 
third  National  Health  and  Nutrition 
Examination  Survey  (NHANES  HI). 
Conducted  by  the  Centers  for  Disease 
Control  and  Prevention  in  1991-1994, 
NHANES  in  included  measurements  of 
children's  blood-lead  levels. 

Next,  the  Agency  estimated  the 
reduction  in  environmental  lead  levels 
that  would  result  if  abatements  or  other 
responses  were  performed  in  housing 
imits  that  failed  candidate  standards  for 
paint,  dust,  and  soil.  These  levels 
represent  the  "post-403"  environmental 
lead  levels  and  rely  upon  estimates  of 
the  effectiveness  and  duration  of  the 
response  actions. 

"The  Agency  then  modeled  the  blood 
lead  levels  that  would  correspond  to  the 
pre-  and  post-403  environmental  lead 
levels.  This  allowed  an  estimation  the 
blood-lead  reduction  that  would  result 
from  the  standards  (i.e.,  the  difference 
in  the  blood  lead  levels  from  the  pre-403 
enviroiunental  levels  to  the  post-403 
environmental  levels).  Here,  the  Agency 
used  two  different  models  the  Integrated 
Exposure  Uptake  Biokinetic  (lEUBK) 
Model  and  an  empirical  model  that  was 
based  upon  the  results  of  the  Rochester 
Lead  in  Dust  Study.  Consequently,  there 
are  two  different  estimates  of  the  blood- 
lead  changes  that  would  result  from  the 
403  standards,  one  based  upon  each 
model.  Finally,  the  two  estimates  of 
blood-lead  changes  were  re-scaled  by 
applying  the  pre-403  blood-lead  levels 
in  NHANES  HI.  EPA  repeated  this 
process  for  each  set  of  standards  under 
consideration. 

The  two  models  of  risk  assessment 
were  incorporated  into  the  economic 
benefit-cost  framework  to  generate  net 
benefit  estimates  for  the  various 
candidate  hazard  standards.  EPA  wishes 
to  emphasize  that  it  is  more  important 
to  consider  the  net  benefit  estimates 
relative  to  each  other  rather  than  their 
actual  numerical  value  for  the  various 
candidate  hazard  standards.  In  order  to 
apply  these  models  in  this  national 
analysis,  the  models  relating 
environmental  lead  to  blood  lead  could 
not  reflect  the  consideration  of  site- 
specific  data  to  the  extent  that  would  be 
sought  when  they  are  applied  locally. 
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Also,  the  Agency  recognizes  that  the 
costs  and  benefits  associated  with  the 
normative  analysis  are  likely  to 
overstate  the  actual  costs  and  benefits 
associated  with  the  standards  since  it  is 
likely  that  not  everyone  wdl  follow  the 
rule  recommendations  and,  to  the  extent 
they  do  not,  benefits  and  costs  would 
both  be  lower.  This  is  not  of  great 
concern  because  the  objective  of  this 
analysis  is  to  provide  EPA  with  a  tool 
to  compare  options  in  tenns  of  relative 
costs  and  benefits  of  each  option,  not  to 
develop  precise  absolute  estimates  of 
costs  and  benefits. 

Despite  the  limitations  and 
uncertainties  of  the  analysis,  the  results 
for  options  within  each  model  can  be 
compared.  The  limitations  may  affect 
the  estimates  of  absolute  costs  and 
benefits,  but  these  limitations  should 
have  similar  effects  on  the  estimates  for 
each  option.  Additional  discussion  of 
how  to  interpret  the  results  of  the 
normative  cost-benefit  analysis  is 
provided  in  the  preamble  to  the 
proposed  rule  (&3  FR  30323)  at  the 
beginning  of  the  Unit  entitled  "c. 
Results." 

b.  Results.  The  residts  of  the  analysis, 
imder  each  model,  to  determine  dust- 
lead  and  soil-lead  hazards  for  the 
proposed  rule  are  found  in  the  preamble 
to  the  proposed  rule  (63  FR  at  30323- 
30325).  The  results  of  the  analysis  after 
the  reevaluation  for  the  final  rule  are 
presented  in  this  section.  The  analysis' 
computation  of  net  benefits  is  the 
difference  between  the  total  benefits 
estimate  and  the  total  costs  estimate. 
Net  benefits  are  an  indicator  of  the 
societal  gains  from  hazard  controls. 
While  the  rule,  in  and  of  itself,  does  not 
impose  a  requirement  to  abate  the 
hazards,  for  purposes  of  its  risk  analysis 
for  this  rule,  EPA  has  assmned  that 
abatement  will  be  undertaken  in  all 


homes  that  exceed  the  levels  when  a 
child  is  bom.  This  analysis  does  not 
accoimt  for  the  costs  and  benefits 
associated  with  child-occupied  facilities 
because  of  the  lack  of  available  data  and 
resources. 

While  the  Agency  has  assumed  that 
the  remediation  response  to  the 
presence  of  a  paint,  dust  or  soil  lead 
hazard  is  abatement  (e.g.,  removal  or 
permanent  covering  for  soil)  for 
purposes  of  its  analyses,  it  should  not  be 
concluded  that  the  Agency  has 
identified  abatement  as  the  only  viable 
response  to  paint,  soil  or  dust  hazards. 
The  Agency  believes  that  well-designed 
and  well-managed  programs  of  interim 
controls  can  achieve  significant 
reductions  in  hazards  and,  particiilarly 
for  soil  hazards,  could  be  less  expensive 
than  removal. 

As  noted  previously  in  this  preamble, 
in  performing  its  analyses  for  this  rule, 
the  Agency  could  not  quantitatively 
compare  interim  control  strategies  with 
abatement  strategies  because  there  are 
only  limited  data  available  on  the 
effectiveness  of  interim  controls  over 
extended  periods  of  time,  and  those  data 
which  are  available  are  not  suitable  for 
quantitative  comparisons  with 
abatements.  Nevertheless,  experience 
with  interim  control  programs  is 
increasing  and  certain  organizations, 
particularly  public  health  and  housing 
agencies,  believe  they  have  been  able  to 
develop  effective  programs  for  interim 
controls  which  achieve  virtually  the 
same  degree  of  risk  reduction  as  do 
abatement  programs,  but  at  much 
reduced  cost.  EPA  believes  that  public 
and  private  organizations  should 
evaluate  both  interim  control  and 
abatement  strategies  in  determining  the 
most  effective  course  of  action. 

Therefore,  while  EPA  does  not  have 
the  authority  under  this  statute  to 
mandate  any  particular  remediation 


action  for  lead-based  paint  hazards,  it 
reconamends  strongly  that  some  action 
be  initiated-interim  controls  or 
abatement~if  lead  levels  exceed  the 
hazard  standards.  Morever,  if  bare  soil- 
lead  levels  are  below  the  hazard 
standard  in  non-play  areas,  the  Agency 
recommends  that  organizations  and 
individuals  at  least  consider  some 
action  in  bare  soil  in  those  areas  if  there 
is  a  concern  that  children  under  the  age 
of  6  might  spend  substantial  time  in 
such  areas,  or  there  is  concern  that  the 
bare  soils  in  such  areas  may  contribute 
to  hazardous  lead  levels  in  the  dwelling, 
or  in  the  play  area. 

The  lEUBK-based  analysis  and  the 
Empirical-model-based  analysis  are  only 
used  to  calculate  the  benefits  of  the 
various  options.  Costs  are  calculated  in 
the  same  manner  for  both  models.  Total 
costs  increase  as  options  become 
increasingly  stringent  and  are  mainly  a 
function  of  unit  costs  (costs  for  a  single 
abatement)  and  the  niunber  of  homes 
affected.  Unit  costs  for  dust  are  the  same 
whenever  a  dust  lead  hazard  is  present. 
For  soil,  unit  costs  vary  depending  on 
the  part  of  the  yard  being  addressed  by 
the  abatement  (e.g.,  dripline,  mid-yard, 
play-area)  and  on  whether  the  removed 
soil  has  to  be  managed  as  hazardous 
waste  imder  regulations  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  imit  cost  is  lower  for 
lower  soil-lead  levels  (below  2,000  ppm) 
because  it  is  expected  that  the  removed 
soil  woidd  not  have  to  be  managed  as 
hazardous  waste. 

In  the  analysis  for  the  proposed  rule, 
imit  costs  for  dust  abatement  were  $  391 
for  single-family  homes  and  $  262  for 
multi-family  units  (63  FR  30324).  The 
preamble  to  the  proposed  rule  (63  FR 
30322)  included  the  following  complete 
range  of  unit  costs  for  soil  removal  and 
other  control  actions  as  follows: 


Table  1.— Hazard  Evaluation  and  Control  Costs  (per  activity  in  1995  dollars) 


Activity 

Single  Feunily 

Multi-family 
(per  unit) 

Risk  assessment 

456 

235 

Interior  paint  repair 

437 

437 

Interior  paint  abatement 

6,587 

4.687 

Exterior  paint  repair 

807 

182 

Exterior  paint  at>atenf)ent 

5,706 

2,275 

Dust  cleaning 

391 

262 

Soil  removal  (dripline;  nonhazardous  waste) 

2,046 

399 

Soil  removal  (mid-yard;  nonhazardous  waste) 

7.878 

777 

Soil  removal  (baVh  areas;  nonhazardous  waste) 

9,008 

901 
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Table  1.— Hazard  Evaluation  and  Control  Costs  (per  activity  in  1995  dollars)— Continued 


Activity 


Soil  removal  (dripline;  hazardous  waste)      .^ 


Single  Family 


3,443 


Multi-tamily 
(per  unit) 


541 


Soil  removal  (mid-yard;  hazardous  waste) 


16.486 


1.351 


Soil  removal  (t>oth  areas;  hazardous  waste) 


19.013 


1,617 


Soil  removal  (play  area,  non-hazardous  waste) 


1,460 


314 


Soil  removal  (play  area,  hazardous  waste) 


2,129 


359 


II 


It  is  important  to  note  that,  as  printed 
in  the  proposal,  this  table  contained  a 
typographical  error  with  respect  to  the 
cost  of  exterior  paint  abatement  in 
single-family  housing.  This  error  was 
identified  and  corrected  in  a  Federal 
Register  docmnent  published  on 
December  18, 1998  (63  FR  70087)  (FRL- 
6048-3). 

Total  costs  for  the  various  options 
considered  are  found  in  Tables  4,5,6, 
and  7  of  the  proposal  (63  FR  at  30324- 
30325).  Similar  tables,  although  slightly 
revised  as  is  described  later  in  this 
section,  are  presented  as  Tables  7-Al 
through  7-A4  in  Appendix  7  of  the 
Economic  Analysis  of  the  TSCA  section 


403  Lead-based  Paint  Hazard  Standards 
Final  Rule  (December  2000)  (Economic 
Analysis)  (Ref.  14).  As  in  the  proposal, 
however,  these  tables  do  not  include 
estimated  costs  or  benefits  of  paint 
interventions,  or  any  testing  or  risk 
assessment  costs.  Since  only  a  single 
standard  was  considered  for  paint 
interventions,  associated  costs  and 
benefits  are  omitted  from  the  tables  to 
permit  a  clearer  presentation  of  the 
incremental  changes  in  costs  and 
benefits  that  are  associated  with  changes 
in  standards  for  the  option  considered. 
The  Agency  also  omits  testing  and  risk 
assessment  costs  in  the  tables  below  for 


a  similar  reason.  Finally,  in  order  to 
observe  the  effects  of  intervention  in 
each  mediiun  separately,  EPA  held  lead 
levels  in  all  other  media  constant  at 
baseline  levels,  which  are  based  on  the 
HUD  National  Survey  data.  In  tables  7A- 
3  and  7A-4  for  the  estimated  costs  and 
benefits  for  soil-lead  hazard  standard, 
independent  dust  and  paint 
interventions  are  assiuned  not  to  occur. 
Some  dust  interventions  that  are 
triggered  by  soil  abatements  are 
incorporated  in  these  two  tables. 

The  units  of  benefit  and  the  value 
being  assigned  to  them  are  presented  in 
Table  2  below. 


Table  2.— Summary  of  Benefits  Analysis  Estimate 

Type  of  Effect 

Description 

Estimate 

Source 

Effect  of  a  Single 
Point  Reduction  In 
IQ 

Sum  of  the  direct  and  indirect  ef- 
fects on  the  percent  of  eamings 
lost  (2.379%)  and  express  the 
effect  in  terms  of  the  present 
value  of  average  lifetime  eam- 
ings 

$9,360  in  1995  dol- 
lars 

Product  of  the  estimate  of  the  present  value  of  average 
lifetime  eamings  based  on  U.S.  Department  of  Com- 
merce ($366,021  (1992  $))  and  the  assumed  percent- 
age loss  of  eamings  from  a  single  point  reductkxi  in 
10  of  2.379%  (Salkever  1995) 

Cost  of  Additional 
Edixation 

Sum  of  the  direct  costs  ($316)  and 
opportunity  cost^  ($627)  of  addi- 
tional education 

$1,014  in  1995  dol- 
lars 

Sum  of  the  estimate  of  ttie  direct  and  opportunity  costs 
of  additional  education  bassed  on  U.S.  Department  of 
Education  (1993)  data    . 

Total  Effect  of  a  Sin- 
gle Point  Reduction 
into 

Subtract  the  costs  of  additional 
education  from  the  effects  on 
eamings  lost 

$8,346  inl  995  dol- 
lars 

Accounting  for  ttie  cost  of  additional  education  was 
based  on  Salkever  (1995) 

Special  Education  (10 
1     less  ttian  70  points) 

Cost  of  special  education  begin- 
ning at  age  7  and  ending  at  age 
18 

$53,836  in  1995  dol- 
lars 

Kakalik  et  al.  (1981)  estimate  annual  incremental  regular 
classroom  costs  of  $6,458  in  1995  dollars  for  special 
education.  This  estimate  is  ttie  discounted  value  of 
such  costs  for  age  7  through  18. 

Compensatory  Edu- 
cation (Blood  lead 
1    greater  than  20) 

Cost  of  compensatory  education 
beginning  at  age  7  and  ending  at 
age  9 

$15,298  in  1995  dol- 
lars 

Kakalik  et  al.  (1981)  estimate  annual  incremental  regular 
classroom  costs  of  $6,458  in  1995  dollars  for  compen- 
satory education.  This  estimate  is  the  discounted 
value  of  such  costs  tor  age  7  through  9. 

Medical  Inten/ention 
(for  several  blood 
lead  ranges) 

Cost  of  blood  lead  screening  and 
medical  intervention  for  children 
less  than  six  "years  old  (by  blood 
lead  Risk  Group) 

Risk  Group'  l:$58; 
R.G.  IIA:  $70;  R.G. 
IIA:  $227;  R.G.  IIA: 
$417;  R.G.  IIA: 
$678;  R.G.  IIA: 
$9843;  R.G.  IIA: 
$9843 

Recommendations  and  actual  practice  based  on  infor- 
mation from  CDC  (1991),  AAP  (1995),  and  medkal 
practitioners.  These  estimates  are  ttie  discounted 
costs  per  newtxxn  associated  with  each  bkxxi  lead 
Risk  Group. 

1 

'(AM  in  $1995) 
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Calculations  for  the  lEUBK-based 
analysis  for  a  range  of  dust  hazard 
options  for  floor  dust  and  the  soil 
hazard  standard  options  are  presented 
in  the  economic  analysis  (Ref  14). 
Disciission  of  the  calculations  is  found 
at  63  FR  30323-25.  The  dust  values  for 
40  ^lg/ft^  will  be  discussed  later  in  this 
preamble.  Finally,  the  units  of  benefit 
and  the  value  being  assigned  to  them  in 
these  analyses  are  presented  in  Table  2. 

In  sunmiary,  total  benefits  increase  as 
options  become  increasingly  stringent, 
ranging  from  $  50  billion  to  $  88  billion 
for  dust  and  from  $  16  billion  to  $  145 
billion  for  soil.  As  discussed  in  the 
Economic  Analysis,  the  results 
presented  for  soil  account  for  the  fact 
that  soil  interventions  (excluding  those 
in  play  areas  only)  include  dust 
interventions  following  the  removal  and 
replacement  of  soil,  and  thus 
incorporate  the  costs  and  benefits 
associated  with  dust  interventions  in 
addition  to  the  costs  and  benefits 
associated  with  the  soil  abatement  itself. 
Benefits  increase  at  an  increasing  rate 
because,  as  dust  and  soil-lead  levels 
decline,  the  number  of  homes  at  given 
environmental  lead  levels  increases 
more  quickly.  For  example,  moving 
from  a  soil  standard  of  5,000  ppm  to 
4,500  ppm  increases  the  niunber  of 
homes  exceeding  the  standard  from 
about  600,000  to  about  700,000  {an 
increase  of  about  100,000  housing 
units),  while  moving  frtim  1,000  ppm  to 
500  ppm  increases  the  number  of  homes 
exceeding  the  standard  from  about  6 
million  to  12  million  (an  increase  of 
about  6  million  housing  imits). 

Because  total  benefits  increase  at  a 
fester  rate  than  total  costs,  net  benefits 
also  increase  as  options  become 
increasingly  stringent,  ranging  from  $  42 
billion  to  $  69  billion  for  dust  and  $13 
billion  to  $  103  billion  for  soil.  The 
increase  in  net  benefits  is  relatively 
constant  as  the  dust  standards  become 
more  stringent.  For  soil,  net  benefits 
increase  slowly  from  5,000  ppm  to  3,000 
ppm  and  increase  more  quickly  bom 
3.000  ppm  to  2,000  ppm  and  from  1,200 
to  500  ppm.  Net  benefits  increase 
because  total  benefits  are  increasing  at 
a  faster  rate  than  total  costs. 

It  is  important  to  note  that  the  above 
analyses  do  not  take  into  account  lead 
levels  in  other  media.  Controlling  for 
other  contributors  to  blood  lead  presents 
a  different  picture  of  the  net  benefits 
that  result  from  moving  to  a  more 
stringent  standard. 

Under  the  Empirical-model  for  floor 
dust,  total  benefits  increase  as  options 
become  increasingly  stringent,  ranging 
from  $  27  billion  to  $  36  billion.  For  sill 
dust  over  the  range  of  candidate 
standards  that  were  considered,  net 


benefits  are  in  the  maximum  range  at 
250  ng/ft^  and  are  slightly  higher  with 
floor  dust  standards  of  50  ng/ft-  as 
compared  to  100  ng/fl-.  As  is  the  case 
in  the  lEUBK  model-based  analysis,  the 
rate  at  which  benefits  increase  rises  as 
the  stringency  of  the  options  increase, 
because  more  homes  are  affected  (and 
more  children  are  protected).  The  rate  at 
which  benefits  increase,  however,  is 
tempered  somewhat  because  the 
relationship  between  dust  and  soil-lead 
and  blood  lead  remains  relatively 
constant  across  the  range  of  options 
considered.  The  increasing  number  of 
children  protected  by  more  stringent 
standards  is  coiuiter  balanced  by 
decreasing  risk  reduction  predicted  for 
children  living  in  homes  with  low  dust 
and  soil-lead  levels.  That  is,  there  are 
smaller  changes  in  blood  lead  because 
there  are  smaller  changes  in 
environmental-lead  between  baseline 
dust-lead  levels  and  post-intervention 
levels. 

Of  the  combinations  of  dust  standard 
options  evaluated  in  the  proposal,  net 
benefits  were  relatively  constant  for  all 
the  combinations  except  the  most  and 
least  stringent  (floor  =  50  ^g/ft2  with  sill 
=  100  ng/fl^  and  floor  =100  ng/ft^  with 
sill  =  1,000  \ig/h^,  respectively).  For  the 
other  options  considered,  benefits  and 
costs  increase  at  approximately  the 
same  rate,  resulting  in  little  change  in 
net  benefits.  Specifically,  the 
combinations  resulted  in  net  benefits  of 
around  $  20  billion,  which  is  also  the 
case  when  a  floor  standard  of  40  Jig/fl^ 
is  considered. 

Net  benefits  for  soil  range  from  $  -7 
billion  to  $  2  billion,  approaching 
maximiun  levels  near  5,000  ppm  and 
2,000  ppm.  Below  2,000  ppm,  net 
benefits  decrease  because  total  benefits 
increase  at  a  slower  rate  than  total  costs. 
The  increased  number  of  children 
protected  at  more  stringent  standards  is 
offset  by  a  smaller  predicted  reduction 
in  risk  at  lower  environmental  levels. 

4.  Selection  of  the  standards  and 
other  Agency  decisions.  This  section  of 
the  preamble  presents  the  explanation 
of  EPA's  decisions  regarding  the 
standards  for  dust  and  soil  lead  hazard 
and  paint-lead  hazard  standards.As  pari 
of  the  discussion  of  the  Agency's 
decisions  for  each  media,  EPA  is  also 
presenting  its  decisions  on  related 
issues  including  sampling  location  and 
interpretation.  The  dust  section  will 
also  include  a  discussion  of  the  dust 
clearance  standards,  and  the  soil  section 
will  include  EPA's  decision  regarding 
management  of  soils  removed  during 
abatement. 

The  clearance  standards  for  dust, 
interpretation  of  composite  clearance 
samples,  soil  management  practices. 


and  sampling  location  requirements  are 
not  being  issued  under  authority  of 
section  403  of  TSCA,  but  under  the 
work  practice  standards  of  section  402. 
Therefore,  the  legal  reasoning,  policy 
decisions,  and  technical  analyses 
explained  above  do  not  have  direct 
applicability  to  their  promulgation.  EPA 
is  presenting  these  issues  in  this  imit  for 
public  convenience,  in  order  to  keep  all 
its  decisions  regarding  each  medium  in 
one  place  in  this  preamble. 

a.  Dust — i.  Dust-lead  hazard 
standards.  EPA  has  decided  to  adopt  a 
dust-lead  hazard  standard  40  ng/ft^  for 
floors  and  250  Hg/ft"  for  interior  window 
sills)  in  the  final  rule.  The  floor 
standard  is  changed  somewhat  from  the 
proposal  but  the  window  sill  standard 
remains  the  same  as  for  the  proposal. 

According  to  the  Empirical  model- 
based  analysis  for  the  proposal,  the 
results  of  which  are  siunmarized  in 
Table  6  of  the  proposed  rule,  foin  of  six 
combinations  of  options  for  floor  and 
window  sill  standards  have  net  benefits 
in  the  maximum  range  (i.e.,  $  21  to  $  22 
billion).  One  combination  (100  ng/ft^  for 
floors,  1,000  Hg/ft^  for  sills)  provides 
significantly  less  risk  reduction  relative 
to  cost;  and  one  combination  (50  jig/ft^ 
for  floors,  100  ^ft^  for  sills)  provides 
little  additional  benefit  but  costs 
increase  significantly.  Incremental 
benefits  are  less  than  one  third  the 
incremental  costs  and  an  additional  11 
million  homes  would  fall  imder  the 
standard.  EPA,  therefore,  considers  that 
this  lower  standard  for  sills  is  associated 
with  increased  costs  without 
commensiuate  attendant  benefits. 

Of  the  foiu  combinations  considered 
in  the  proposed  rule,  the  50/250  Hg/ft^ 
standard  was  found  to  be  the  most 
protective  in  terms  of  the  amount  of  risk 
reduction  yielded.  The  other  three 
options,  though  less  costly,  also 
provided  less  risk  reduction.  The 
decrease  in  both  costs  and  benefits  as 
the  combination  of  floor  and  sill  options 
become  less  stringent  were  roughly  the 
same  (between  $5  billion  and  $6 
billion),  resulting  in  little  change  in  net 
benefits. 

EPA's  decision  on  the  proposed  floor 
standard  was  further  supported  by  the 
results  of  the  lEUBK  model-based 
normative  analysis,  summarized  in 
Table  4  of  the  preamble  to  the  proposed 
rule,  which  showed  that  the  net  benefits 
for  the  proposed  floor  standard  were 
greater  than  those  for  a  less  stringent 
standard;  net  benefits  estimated  by  this 
analysis  increased  from  $  48  billion  for 
100  ^ig/ft^  to  $  61  billion  for  the 
pr^osed  50  ^g/fl^  standard. 

EPA  reiterates  that  this  normative 
cost-benefit  analysis  has  been 
undertaken  for  comparative  purposes 


V. 
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only  to  evaluate  the  hazard  standards  on 
a  relative  basis.  However  it  does  not 
mean  to  imply  that  billions  of  dollars 
will  be  spent  on  lead  dust  cleanup 
because  the  responses  projected  in  the 
cost  estimates  may  not  necessarily 
reflect  the  behavior  of  residents  and 
building  owners  over  50  years.  These 
costs  also  reflect  some  extremely 
conservative  assiunptions,  such 
assuming  that  all  ytuds  are  potentially 
affected  even  if  they  actually  contain  no 
bare  soil.  These  costs  are  put  into  better 
perspective  when  it  is  understood  that 
the  cost  per  residence  of  dust  cleaning 
is  less  than  $  600  per  affected  residence 
over  a  50-year  period  in  1995  dollars. 
In  making  this  decision,  EPA  recognizes 
that  the  proposed  standard  could  result 
in  dust  hazard  interventions  in  perhaps 
as  many  as  20  million  homes.  Although 
this  is  a  very  large  number  of  homes,  the 
cost  of  intensive  dust  cleaning  is 
relatively  low  for  individual  residences. 

EPA  decided  to  propose  the  50  ^g/ft^ 
and  250  ^g/ft^  standards  respectively  for 
floors  and  sills  because  the  Agency 
preferred  to  select  the  most  protective  of 
the  four  combinations. 

In  the  proposal,  the  Agency  did  not 
consider  a  floor  standard  option  less 
than  50  ^g/ft^  because,  in  its  risk 
analysis,  EPA's  best  estimate  was  that 
the  post-intervention  dust-lead  loading 
would  be  the  lower  of  the  pre- 
intervention  dust-loading  or  40  ^lg/ft-. 
This  was  the  Agency's  best  estimate  of 
dust  levels  that  would  remain  after 
controlling  so\ux:es  of  lead  and 
thoroughly  cleaning  the  residence.  It 
was  based  on  an  analysis  of  data  from 
several  abatement  studies  which  is  more 
fully  discussed  in  Chapter  6  of  the 
Agency's  risk  analysis  (Risk  Analysis  to 
Support  Standards  for  Lead  in  Paint, 
Dust,  and  Soil,  EPA  747-R-97-3006, 
June  1998)  (Ref.  12).  in  the  record  for 
the  proposed  rule.  In  light  of  this 
estimate,  EPA  foimd  it  would  be 
impractical  to  set  the  standard  for  floors 
lower  than  40  ^g/ft^  because  little  or  no 
risk  reduction  would  likely  to  be 
achieved  for  homes  that  had  dust-lead 
loadings  at  or  below  40  ng/ft-. 

In  the  preamble  to  the  proposed  rule, 
EPA  stated  that,  if  new  data  were  to 
become  available  before  promulgation  of 
the  final  rule  that  show  that  even  lower 
post-intervention  dust-lead  loadings 
could  be  achieved,  EPA  would  consider 
establishing  a  more  stringent  dust-lead 
hazard  standard.  A  niunber  of 
conunents  were  submitted  claiming  that 
cleanup  could  be  achieved  below  40  \ig/ 
ft^.  Of  particular  relevance  were 
comments  from  HUD  stating  that,  in  its 
experience,  cleaning  to  levels  below  40 
\xg/h^  was  typically  achieved  as 
evidenced  by  its  Grantees  program.  In 


fact,  since  the  proposal  of  this  rule, 
HUD  has  promulgated  a  40  ^g/ft^ 
standard  for  floors  in  its  1012/1013 
regulations.  Since  EPA's  basis  for  not 
considering  a  standard  less  than  50  ^g/ 
f\?  was  based  upon  its  imderstanding  of 
the  effectiveness  of  cleaning  and,  based 
upon  the  data  provided  by  HUD  in  its 
comments,  it  is  now  clear  that  a  40  ^g/ 
ft-  standard  is  achievable,  the  Agency  is 
establishing  40  Hg/ft^  as  the  dust-lead 
hazard  standard  for  floors.  The  Agency 
believes  that  this  is  consistent  with  the 
approach  taken  in  its  proposal  namely ,- 
that  the  floor-dust  hazard  standard 
should  be  at  the  lower  end  of  the  range 
where  risk  reduction  is  possible. 
Fiulher,  when  considered  in  terms  of  its 
cost-benefit  analysis,  EPA  foimd  that 
indeed  positive  net  benefits  resulted  for 
the  40  ^g/ft^  hazard  standard.  In  fact,  as 
compared  to  the  proposed  standard  of 
50  (ig/ft-  with  a  sill  dust  standard  of  250 
Hg/ft2  (see  Tables  2  and  4),  net  benefits 
are  somewhat  higher  under  the  lEUBK 
model-based  analysis  and 
approximately  the  same  imder  the 
Empirical  model-based  analysis. 

EPA  does  not  believe  it  is  appropriate 
to  set  a  dust-lead  hazard  below  this 
level  for  the  additional  reason  that  such 
a  level  would  significantly  increase  the 
number  of  homes  identified  as  lead 
hazards  and  would  not  likely  identify 
more  truly  hazardous  environments. 
This  is  based  on  the  fact  that  these 
lower  levels  would  identify  significantly 
more  than  the  approximately  22  million 
homes  that  are  identified  as  having 
dust-lead  hazards  under  the  40  ng/ft- 
standard.  In  view  of  the  fact  that  there 
are  far  less  children  in  the  population 
with  elevated  blood  lead  levels,  EPA  has 
to  question  modeling  results  that  would 
suggest  such  lower  levels. 

ii.  Carpeted  floors.  In  contrast  to  the 
proposed  standards  that  only  applied  to 
uncarpeted  floors,  EPA  has  decided  to 
include  carpeted  floors  in  the  dust-lead 
hazard  standard,  and  the  clearance 
standards.  EPA's  reasoning  is  explained 
herein. 

The  Agency  received  substantial 
comment  on  the  issue  of  the  floor  dust 
standard,  and  its  proposed  limitation  to 
uncarpeted  floors.  As  discussed  in  the 
preamble  for  the  proposed  rule  (63  FR 
30336),  EPA  did  not  include  dust 
standards  for  carpeted  floors  because 
the  Agency  was  tuiaware  of  adequate 
data  that  could  be  used  to  establish  a 
statistical  relationship  between  dust 
lead  on  carpeted  floors  and  children's 
blood-lead  concentrations.  In  the 
absence  of  such  relationship,  EPA  felt  it 
could  not  estimate  the  level  of  risk  and 
risk  reduction  that  would  be  associated 
with  various  levels  of  dust-lead  in 
carpeted  floors.  Furthermore,  EPA  did 


not  believe  it  had  adequate  data  on  the 
effectiveness  of  carpet  cleaning  that 
would  be  needed  to  establish  a  dust 
clearance  level  for  carpeted  floors.  EPA 
did  state  that  it  planned  to  analyze 
expeditiously  any  newly  available  data 
to  establish  dust  standards  on  carpeted 
floors  and  to  amend  the  regulations  to 
add  standards  for  carpeted  floors. 

EPA,  however,  acknowledged  that  the 
lack  of  standards  for  carpeted  floors  was 
a  significant  limitation  of  the  proposal. 
Accordingly,  the  Agency  requested 
comment  on  the  impact  of  not  including 
standards  for  carpeted  floors  and 
indicated  it  would  be  interested  in  any 
information  or  data  that  would  help  it 
establish  such  standards. 

Almost  all  comments  on  this  issue 
disagreed  with  EPA's  decision  not  to  set 
carpet  standards,  even  though  many 
recognized  that  the  lack  of  data  on 
hazardous  levels  of  lead  in  carpets 
makes  it  difficult  for  EPA  to  establish  a 
dust-lead  standard  for  carpeted  floors. 
However,  by  excluding  carpet  dust  from 
the  dust  hazard  standard  EPA  will  cause 
excessive  amounts  of  lead  to  be  ignored 
during  dust-lead  control  activities. 
Many  children  who  live  in  homes  with 
wall-to-wall  carpeting  will  remain 
unprotected  from  floor  dust-lead 
hazards.  Using  data  from  the  1997 
American  Housing  Survey,  EPA 
estimates  that  approximately  54  million 
housing  units  built  prior  to  1978  contain 
some  wall-to-wall  carpeting.  Of  these 
units,  wall-to-wall  carpeting  is  found  in 
a  living  room  in  approximately  47 
million  units  and  in  a  bedroom  in 
approximately  46  million  units  (i.e., 
rooms  in  which  children  reside  and 
play  most  frequently. 

A  number  of  comments  pointed  out 
the  unintended  consequences  of  not 
having  a  dust-lead  standard  for  carpets. 
Contractors  complained  that,  because 
abatement  requires  quaUty  control 
standards  in  order  to  be  properly 
executed,  many  contractors  will  refuse 
to  work  in  rooms  where  there  is  no 
standard  on  which  they  can  fall  back  to 
show  they  have  done  their  work 
correctly.  This  could  raise  liability 
issues  because  there  would  be  no 
standard  to  determine  whether  it  is  safe 
for  a  family  to  return  to  a  home  after  a 
lead  cleanup.  Not  having  a  carpet 
standard  could  create  the  notion  that,  if 
carpet  remains,  there  is  no  hazard  on 
the  floors  and  the  carpeted  floor  can  be 
ignored.  Fiuther.  a  property  owner 
could  avoid  having  to  meet  clearance 
levels  for  lead  dust  on  floors  simply  by 
laying  carpet. 

In  view  of  the  substemtial  loophole 
that  could  be  created  in  the  absence  of 
a  standard  for  carpeted  floors,  many 
comments  recommended  that  EPA 
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should  maintain  one  standard  for  all 
floors  until  research  can  be  done  that 
supports  a  different  standard  for 
carpeted  floors.  The  Agency  is 
persuaded  by  the  comments  that  the 
absence  of  any  standard  at  this  time 
would  potentially  lead  to  significant 
exposures  for  children,  and  that  some 
standard  is  necessary  at  this  time. 

In  response  to  these  concerns,  the 
Agency  has  reviewed  the  information 
submitted  by  commenters  and  other 
information  in  its  rulemaking  record, 
including  the  data  base  supporting  the 
floor  dust-lead  standard.  EPA  agrees 
with  the  comments  that  the  huge 
potential  loophole  created  by  not  having 
a  carpet  standard  could  affect  large 
numbers  of  children  and  would  be 
inappropriate.  It  is  known  that  carpeting 
can  be  a  dust  reservoir  with  significant 
amounts  of  lead.  In  addition,  the 
Agency  believes  that  its  rulemaking 
record  supports  setting  a  carpet 
standard  that  is  the  same  as  the  standard 
for  bare  floors. 

Specifically.  EPA  finds  that  the 
following  information  supports  setting  a 
carpet  standard  that  is  the  same  as  the 
bare  floor  standard.  First,  EPA  agrees 
with  the  comments,  particiUarly  with 
respect  to  the  fact  that  substantial 
amounts  of  children  would  remain 
improtected  by  not  having  a  carpet 
standard  and  that  the  consequences  are 
harmful  to  public  health. 

With  respect  to  data,  EPA  has 
examined  its  analysis  that  supported  the 
dust-lead  hazard  standard.  That  analysis 
not  only  supports  the  standard  for  bare 
floors,  but  also  the  same  one  for 
carpeted  floors.  This  is  because  the  data 
that  was  used  as  input  to  its  models  did 
not  distinguish  between  bare  floors  and 
carpeted  floors.  That  is,  the  Agency's 
risk  analysis,  its  analysis  of  risk 
reduction  that  could  be  achieved 
through  cleanup,  and  the  cost-benefit 
analysis  for  floors  evaluated  both 
carpeted  and  uncarpeted  floors.  EPA 
cannot  definitively  state  that,  in  fact,  all 
factors  will  be  the  same  for  both 
carpeted  and  imcarpeted  floors,  but 
sufficient  evidence  exists  to  establish  a 
carpet  standard.  This  is  based  upon 
considering  the  potential  loophole  that 
could  exist  in  the  absence  of  a  carpet 
standard  and  the  fact  that  some 
correlation  exists  between  carpeted  and 
non-carpeted  floors. 

The  correlation  between  carpeted  and 
non-carpeted  floors  is  supported  by  data 
in  the  rulemaking  record,  as  well  as  data 
submitted  by  HUD  in  comment.  These 
data  include  the  Rochester  (NY)  Lead- 
in-Dust  study  and  the  pre-intervention. 
evaluation  phase  of  the  HUD  Lead- 
Based  Paint  Hazard  Control  Grant 
("HUD  Grantees")  Program  (data 


collected  through  September  1997),  both 
of  which  appear  in  the  record  for  this 
rulemaking  and  are  described  in  the 
Risk  Analysis  for  the  proposed  rule.  The 
Rochester  Study  shows  a  significant 
correlation  between  dust  lead  in  carpets 
and  children's  blood  lead.  Further,  the 
study  showed  that  the  percentage  of 
children  with  blood-lead  levels  above 
10  \ig/dL  were  nearly  the  same  with 
carpeted  and  uncarpeted  floors  (19.8 
and  18%,  respectively).  This  correlation 
supports  setting  at  least  the  same 
standard  for  carpeted  and  non-carpeted 
floors.  In  addition,  data  from  the  HUD 
Grantees  indicate  that  grantees  were 
able  to  reduce  dust-lead  loadings  in 
carpets,  although  the  data  are  limited  by 
the  fact  that  grantees  were  working  with 
higher  clearance  standards  (80  -  200  ^g/ 
fl^  instead  of  40  jig/ft^).  Nevertheless, 
the  fact  is  that  the  identical  cleaning 
techniques  were  used,  regardless  of  the 
clearance  standard.  Finally,  there  are  no 
scientific  data  available  demonstrating 
that  carpeted  floors  pose  different  risks 
to  children  than  any  other  type  of 
flooring. 

Accordingly,  EPA's  dust-lead,  hazard 
and  clearance  standards  apply  to  all 
floors.  This  will  ensure  that  children  are 
protected  &t)m  dust  hazards  on  all  tjrpes 
of  floors  imtil  future  rulemakings  can 
more  definitively  evaluate  the  need  for 
different  carpet  standards. 

iii.  Sampling  requirements  related  to 
assessing  dust-lead  hazards.  EPA  is 
adopting  the  sampling  location  (63  FR 
30342)  and  interpretation  (63  FR 
30339 — 30340)  requirements  based  on 
the  rationale  in  the  proposed  rule.  This 
regulation  amends  die  work  practice 
standards  for  risk  assessments  at  40  CFR 
745.227  to  require  risk  assessors,  for 
purposes  of  hazard  assessment,  to  take 
samples  fit)m  floors  and  interior 
window  sills.  This  regulation  also 
amends  the  work  practice  standards  to 
require  risk  assessors  to  make  the  dust- 
lead  hazard  determination  by  comparing 
the  average  of  wipe  sample  results, 
weighted  by  the  number  of  subsamples 
in  each  sample  to  the  hazard  standard 
for  the  appropriate  surface  (i.e.,  floors, 
sills)  For  multifamily  properties,  the 
risk  assessor  will  determine  that 
unsampled  units  of  particular  type  of 
surfece  (i.e.,  floors,  sills)  constitute  a 
hazard  if  at  least  one  sampled  unit  is 
determined  to  be  a  hazard.  Unsampled 
common  areas  are  presumed  to  contain 
a  lead-based  hazard  if  at  least  one 
sampled  common  area  of  a  similar  type 
contains  a  lead-based  hazard. 

iv.  Dust  clearance  standards.  EPA  is 
explaining  in  this  section  its  reasoning 
for  establishing  clearance  standards  for 
cleanup  of  lead  dust  hazards  and  work 
practice  standards  for  interpreting 


composite  samples  for  clearance 
purposes. 

Clearance  standards  are  used  by 
certified  individuals  to  evaluate  the 
adequacy  of  the  cleanup  performed  in 
residences  at  the  completion  of 
abatement.  y\ccording  to  the  practices 
prescribed  at  40  CFR  745.227,  a  certified 
risk  assessor  or  inspector  must  collect 
dust  samples  and  have  them  analyzed 
by  an  EPA-recognized  laboratory 
following  the  cleanup  to  assure  that  the 
cleanup  reduces  dust-lead  levels  to 
prescribed  "clearance"  levels.  If  the 
clearance  levels  are  not  met,  the  cleanup 
and  testing  process  must  be  repeated 
until  the  clearance  standards  are  met. 
Although  clearance  testing  is  not 
required  following  implementation  of 
interim  controls  (e.g.,  paint  repair),  the 
Agency  strongly  recommends  such 
testing  to  ensure  that  the  residence  has 
been  adequately  cleaned. 

With  respect  to  composite  semipling, 
the  work  practice  standards  at  40  CFR 
745.227  do  not  differentiate  between 
single  surface  samples  and  composite 
samples  for  determining  compliance 
with  clearance  standards.  EPA 
recognizes  that  because  composite 
samples  provide  an  average  level  of 
lead,  low  values  on  some  surfaces  may 
mask  the  presence  of  lead  levels  that 
exceed  clearance  standards  on  other 
surfaces.  EPA  continues  to  believe, 
however,  that  composite  sampling  is  a 
useful  tool  for  risk  assessment  and 
clearance  and  wishes  to  preserve  its  use 
imder  the  regulations,  the  Agency 
proposed  a  method  to  remedy  this 
problem  and  discussed  various  related 
issues  in  the  preamble  to  the  proposal 
(63  FR  30342). 

A.  Cleamnce  standards  for  floors  and 
sills.  The  final  regulation  contains 
clearance  standards  for  floors  and 
interior  window  sills  of  40  ^g/ft^  and 
250  ^g/ft^  respectively.  This  change 
from  50  ^g/ft^  to  40  \lg/tt-  accounts  for 
the  Agency's  decisions  to  include 
standards  for  carpets  as  well  as  bare 
floors  and  to  lower  the  dust  lead  hazard 
standard,  as  discussed  earlier  in  this 
preamble. 

The  preamble  to  the  proposed  rule  (63 
FR  30341)  discusses  the  statutory 
requirements  applicable  to  clearance 
standards  in  TSCA  section  402.  On  the 
same  page,  EPA  provides  the  reasoning 
supporting  the  Agency's  decision  to  use 
the  same  level  to  define  clearance 
standards  for  dust  as  is  used  to  define 
dust  hazard  standards  for  floors  and 
interior  window  sills.  This  section  of 
the  proposal  also  explains  how  the 
Agency  considered  available  field  data 
documenting  experience  with  the  HUD 
cleaning  protocol  and  decided  to 
propose  clearance  standards  that  are  the 
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same  as  the  dust-lead  hazard  standard. 
These  portions  of  the  preamble  to  the 
proposed  rule  are  adopted  as  support  for 
the  final  clearance  standards  in  this 
rule. 

B.  Clearance  standard  for  window 
troughs.  For  window  troughs,  where 
EPA  is  not  issuing  a  hazard  standard, 
the  Agency  has  decided  to  issue  a 
clearance  standard  of  400  M.g/ft^.  This  is 
a  change  from  the  proposal,  where  EPA 
proposed  to  adopt  the  then-existing 
clearance  standard  of  800  ^g/ft^  fi'om 
HUD's  guidance. 

The  decision  is  based  on  EPA's 
consideration  of  public  comments,  and 
other  information  available  to  the 
Agency,  which  suggested  that  400  ^g/ft^ 
is  an  appropriate  clearance  standard  for 
window  troughs.  In  the  proposal,  EPA 
used  the  current  HUD  clearance  level 
for  troughs  (800  ng/ft^).  As  a  result  of 
the  public  comments,  EPA  revisited  the 
data  from  the  Agency's  clearance 
evaluation,  which  clearly  demonstrates 
that  the  400  ^g/ft^  level  is  achievable 
without  a  major  increase  in  burden.  In 
six  of  the  eight  studies  the  pass  rate  for 
400  jig/ft^  after  one  trough  clearance  test 
ranged  itom  80.3%  to  93.6%.  The 
corresponding  range  for  800  iig/h^  is 
88.4%  to  96.6%.  Two  of  the  studies  had 
significantly  lower  pass  rates  at  400  |ig/ 
ftz  (30.6%  and  53%).  These  studies, 
however,  also  had  lovyer  significanUy 
lower  pass  rates  at  800  ^g/ft>  (43.5% 
and  62.9%). 

C.  Sampling  location  and 
interpretation  of  composite  dust 
samples.  EPA  is  adopting  the 
amendments  to  the  sampling  location 
requirements  in  the  abatement  work 
practice  standards  at  40  CFR  745.227 
discussed  in  the  proposed  rule.  This 
amendment  changes  sampling  locations 
fiom  uncarpeted  floors  and  windows  to 
all  floors,  interior  window  sills,  and 
window  troughs.  This  change  is  needed 
because  the  0*A  is  establishing 
clearance  standards  for  all  floors, 
including  carpeted  floors,  and  specific 
window  surfaces. 

To  remedy  the  problem  that 
composite  samples  may  mask  the 
presence  of  lead  levels  that  exceed 
clearance  standards,  EPA  proposed  to 
require  a  risk  assessor  to  divide  the 
clearance  standard  by  the  number  of 
subsamples  in  the  composite.  For 
example,  if  a  composite  floor  sample  of 
50  ^g/ft^  contained  four  subsamples,  the 
risk  assessor  would  compare  the  loading 
from  the  composite  sample  to  12.5  \ig/ 
ft2  (i.e.,  the  proposed  floor  clearance 
standard  divided  by  four).  Using  this 
approach,  it  was  mathematically 
impossible  for  the  composite  to  pass 
when  any  single  subsample  exceeds  the 
50  ^g/ft^  proposed  clearance  standard 


for  floors.  It  would  have,  however, 
introduced  the  possibility  of  a 
composite  sample  foiling  clearance  even 
if  all  the  subsamples  would  have  passed 
clearance  individually  (i.e.,  false 
failure),  leading  to  additional  clean  up 
activities  that  would  not  have  been 
necessary.  At  the  time  of  the  proposal 
EPA  decided  that  this  method  would 
provide  the  best  balance  of  safety, 
effectiveness,  and  reliability  (63  FR 
30342).  EPA  specifically  asked  for 
comment  on  this  approach. 

Commenters  objected  to  this  approach 
for  several  reasons.  The  most  persuasive 
is  that  this  approach  woidd  create  a 
significant  disincentive  for  risk 
assessors  to  use  composite  testing.  HUD 
specifically  referred  to  a  study  by  Scott 
Clark  and  Paul  Succop  which  showed 
that  a  better  approach  would  be  to 
compare  the  composite  sample  to  the 
clearance  levels  divided  by  half  the 
number  of  subsamples.  Clark's  and 
Succop's  data  shows  that  this  approach 
produces  an  equivalent  rate  of  passing 
clearance  as  single  surface  sampling. 

Upon  review  of  this  study,  EPA  has 
decided  to  adopt  this  app>roach  and  is 
amending  the  work  practice  standards  at 
40  CFR  745.227  accordingly.  Although 
the  Agency  prefers  single  surface 
sampling,  it  does  not  want  to  create  a 
disincentive  to  conduct  composite 
testing  since  in  some  circumstances  it 
can  save  time  and  money.  By  selecting 
an  approach  that  judges  composite 
samples  and  single  surface  samples  in 
an  equivalent  manner,  EPA  is  removing 
the  disincentive  that  the  proposed 
approach  woidd  have  created. 

b.  Soil.  This  section  of  the  preamble 
presents  EPA's  decisions  regarding  the 
soil  lead  hazard  standards.  It  addresses 
the  soil-lead  hazard  standards  for 
children's  play  areas  and  the  remainder 
of  the  yard,  and  management  controls 
for  soil  removed  during  an  abatement: 

i.  Soil  hazard  standard.  For  the  final 
regulation,  EPA  has  selected  400  ppm  in 
bare  soil  as  the  hazard  standard  for 
children's  play  areas  and  is  an  average 
of  1 ,200  ppm  as  the  soil-lead  hazard 
standard  for  the  remainder  of  the  yard. 
EPA's  decision  is  a  change  fi'om  the 
proposed  standard  of  2,000  ppm  as  a 
yard-wide  standard. 

EPA's  reasoning  in  support  of  the 
2,000  ppm  yard-wide  standard  is 
explained  in  the  preamble  to  the 
proposed  rule  (63  FR  at  30328-30330). 
To  determine  the  final  soil  hazard,  EPA 
uses  the  same  underlying  legal  and 
policy  rationale  in  the  proposal.  The 
Agency,  however,  now  believes  it  is 
more  protective  of  children  and  still 
consistent  with  the  legal  and  policy 
bases  to  establish  a  lower  level  that 
focuses  on  children's  play  areas,  as  well 


as  a  lower  level  for  the  remainder  of  the 
yard. 

EPA  did  not  identify  new  information 
that  has  a  significant  bearing  on  the 
decisions  needed  for  this  rule  and 
indeed  is  using  the  same  references 
cited  in  support  of  the  proposed  soil 
hazard  standard,  to  support  this  final 
decision.  Comments  on  the  proposal 
that  questioned  whether  the  proposed 
standard  would  be  adequately 
protective  of  children,  however,  did 
cause  the  Agency  to  rethink  its 
approach  in  reviewing  the  results  of  the 
analysis  and  the  assessment  of  the 
available  options.  During  this 
reevaluation  of  the  options,  EPA 
considered  all  options  fit>m  400  ppm  to 
5,000  ppm  and  selected  the  most 
protective  option  that  could  be 
supported  by  the  analysis.  This  section 
presents  EPA's  rationale  for  selecting 
400  ppm  for  children's  play  areas  and 
1,200  ppm  for  the  remainder  of  the  yard 
as  the  hazard  standards  and  for  not 
choosing  the  other  options.  Detailed 
responses  to  comments  on  all  the 
options  are  found  in  the  RTC  document. 

In  order  for  the  public  to  imderstand 
EPA's  reasoning  for  the  final  soil  hazard 
levels,  the  Agency  believes  it  is 
necessary  to  review  its  reasons  for  not 
selecting  the  lowest  and  highest  levels 
under  consideration  (400  and  5,000 
ppm  yard-wide  averages,  respectively), 
the  reasons  for  proposing  2,  000  ppm 
instead  of  1,200  ppm  as  yard-wide 
standards,  and  the  reasons  for  choosing 
1,200  ppm  in  the  nonplay  areas  as  the 
final  soil  hazard  standard.  This 
discussion  will  also  show  where  the 
final  analysis  is  consistent  with  the 
proposal  and  where  divergence  from  the 
proposed  reasoning  is  appropriate. 

Tne  proposal  explained  that,  to  arrive 
at  a  soil-lead  hazard  level,  EPA  sought 
to  determine,  with  consideration  of  the 
imcertainty  of  the  scientific  evidence 
regarding  environmental  lead  levels  at 
which  health  effects  would  result,  those 
conditions  for  which  the  Agency  had 
sufficient  confidence  in  the  likelihood 
of  harm  that  abatement  seemed 
warranted  to  achieve  the  associated 
level  of  risk  reduction.  This  is  the 
method  EPA  has  used  to  arrive  at 
standards  for  both  dust  and  soil.  The 
Agency  has  determined  that  this  is  an  ■ 
appropriate  way  under  the  statute  to 
determine  whether  a  dust  or  soil  lead 
"would  result"  in  adverse  human  health 
effects.  EPA  has  followed  a  similar 
approach  in  examining  the  final 
decision,  although  it  has  reached  a 
different  conclusion  with  respect  to 
choosing  the  levels. 

In  the  proposal,  EPA  rejected  options 
for  both  higher  and  lower  soil  lead 
levels  for  a  number  of  reasons.  While,  at 
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the  time  the  Agency  was  only 
considering  a  yard-wide  standard,  those 
reasons  are  still  relevant  to  today's  final 
decision.  However,  the  Agency's 
reasons  for  not  selecting  the  extremes  of 
either  400  ppm  and  5,000  ppm,  as  a 
yard- wide  standard,  were  of  a  more 
serious  nature  than  its  reasons  for  not 
choosing  of  1,200  ppm.  For  this  final 
rule,  EPA  reaffirms  the  reasoning  in  the 
proposal  for  not  selecting  the  400  ppm 
and  5,000  ppm  standards,  as  yard-wide 
standards,  with  additional  explanations 
noted  below. 

With  respect  to  not  choosing  the  400 
ppm  level  as  a  yard- wide  standard,  EPA 
acknowledged  in  the  preamble  to  the 
proposed  rule  that  the  results  of  the 
lEUBK  model-based  analysis  at 
relatively  low  soil-lead  concentrations 
are  dependent  upon  modeling 
assumptions  that  are  sensitive  to  local 
conditions,  for  example  the  transport  of 
outdoor  soil  into  a  residence.  Although 
the  IEU6K  model  predicts  substantial 
benefits  resulting  from  abatement  at 
higher  soil-lead  levels,  the  absence  of 
site-specific  information  at  lower  soil- 
lead  levels  increases  the  uncertainty  in 
the  public  health  protection  that  should 
be  expected.  Consequently,  EPA  does 
not  believe  that,  as  a  uniform  national 
soil-lead  standard,  a  value  as  low  as  400 
ppm  yard-wide  represents  a  reasonable 
public  policy  choice.  Also,  much  of  the 
benefit  that  the  lEUBK  model-based 
cost-benefit  analysis  predicts  is  very 
sensitive  to  certain  of  the  data  and 
assiunptions  used  therein.  For  example, 
a  significant  proportion  of  these  benefits 
are  associated  with  changes  in  dust 
concentration,  which  are  affected  by 
both  the  HUD  National  Survey  data  and 
EPA's  assumptions  about  post- 
intervention  dust  concentrations. 

Second,  EPA's  Empirical-based  model 
cost-benefit  analysis  has  an  even  greater 
difiierence  with  the  lEUBK  cost-benefit 
results  with  respect  to  the  risk  reduction 
achievable  at  soil-lead  concentrations  as 
low  as  400  ppm  yard  wide.  Had  the 
Empirical-based  analysis  yielded  results 
more  similar  to  the  results  of  the  IEU6K 
model-based  approach,  EPA  would  have 
greater  confidence  that  significant  risk 
reduction  is  achievable  at  soil-lead 
concentrations  between  400  ppm  and 
1,200  ppm  as  yard-wide  standards  for 
most  properties. 

In  addition,  EPA  considered  that,  at 
lower  levels,  interim  controls  would  be 
of  greater  help  in  reducing  risks  than  at 
hi^er  levels.  While  EPA  lacks 
published  studies  to  estimate  the 
effectiveness  of  these  controls,  it  seems 
reasonable  that  interim  controls  can 
interfere  with  exposure  pathways  and 
reduce  risk.  Flexibility  to  use  these 
measures  may  aid  in  taking  cost- 


effective  measures  where  appropriate. 
EPA,  however,  was  not  able  at  the  time 
of  the  proposal,  and  stiU  is  not  able,  to 
quantihr  the  benefits  of  interim  controls. 

The  Agency  notes  that  HUD,  provided 
data  on  interior  dust  lead  measurements 
at  homes  where  soil  interim  controls 
had  been  instituted.  These  data 
included  average  costs  of  some  interim 
control  strategies  and  dust 
measurements  approximately  2  years 
after  the  controls  were  implemented. 
While  these  data  were  not  used  in  the 
risk  analyses  that  support  this  rule,  they 
were  examined  in  sensitivity  analyses 
that  are  contained  in  the  Economic 
Analysis  for  today's  rule  (Ref.  14). 

An  additional  reason  that  supports 
not  using  400  ppm  as  the  yard-wide 
soil-lead  hazard  standard  is  provided  by 
a  number  of  commenters  arguing  that 
400  ppm  should  be  the  haziutl  standard, 
but  that  abatement  should  not  occur 
until  5,000  and  interim  controls  are 
more  appropriate  at  400  ppm.  These 
comments  come  from  a  number  of 
advocacy  groups  and  State  and  local 
governments  who  are  experienced  in 
dealing  with  abatement  issues.  EPA 
disagrees  with  these  conunents,  for 
reasons  discussed  in  more  detail  later  in 
this  preamble,  because  the  Agency  has 
decided  to  base  the  hazard  standards  on 
the  lowest  levels  at  which  its  technical 
analysis  shows  that  across-the-board 
abatement  on  a  national  level  could  be 
justified.  Nevertheless,  these  comments 
by  persons  experienced  in  dealing  with 
control  of  lead  problems,  in  effect, 
provide  additional  support  for  the 
Agency's  determination  that  400  ppm 
should  not  be  a  yard-wide  hazard  under 
EPA's  methodology  for  choosing  the 
hazard  standards  (i.e.,  that  400  ppm 
should  not  be  an  across-the-board 
abatement  level). 

EPA  also  fears  that  by  calling  400 
ppm  yard- wide  a  hazard,  property 
owners  and  other  decision  makers 
would  undertake  abatements  as  the 
automatic  response.  A  value  of  400  ppm 
is  below  the  level  at  which  EPA  believes 
that  across-the-board  yard-wide 
abatement  and  its  associated 
expenditure  of  resovuces  are  justified 
and  at  that  level  could  divert  resources 
from  potentially  riskier  sources  of  lead 
exposxire— namely  deteriorated  lead- 
based  paint  and  dust-lead  hazards. 

EPA  also  was  concerned  that  more 
stringent  standards  would  not  meet  the 
priority-setting  goals  the  Agency 
believes  are  appropriate  for  the  Title  X 
program.  Of  particular  concern  was  the 
fact  that  the  Agency  estimates  that  over 
12  million  homes  would  exceed  a  400 
ppm  yard-wide  standard.  Scarce 
resources  potentially  would  have  to  be 
allocated  across  more  communities  and 


would  be  diverted  away  from 
interventions  needed  to  respond  to  both 
deteriorated  interior  and  exterior  lead- 
based  paint. 

With  respect  to  the  not  choosing  a 
level  of  5,000  ppm  as  the  hazard 
standard,  EPA  found  that  while  costs 
may  be  lower  at  that  level,  the  IEU6K 
model-based  approach  shows  that  net 
benefits  also  decrease  by  $  32  billion 
when  increasing  the  standard  from 
2,000  ppm  to  5,000  ppm.  While  the 
empirical  model-based  approach  shows 
that  net  benefits  are  about  the  same  for 
both  options,  the  benefits  decline  by  $9 
billion  when  the  standard  increases 
from  2,000  ppm  to  5,000  ppm.  Thus,  the 
absolute  benefits  at  2,000  ppm  are 
substantially  higher. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  however,  the  difference 
between  1,200  ppm  and  2,000  ppm  as 
the  yard-wide  standard  was  a  closer 
call.  While  2,000  ppm  was  justified  by 
both  the  lEUBK  and  the  Empirical 
model  based  analysis,  there  still  was 
concern  for  substantial  risk  at  1,200 
ppm.  At  1,200  ppm  in  soil,  the  IEU6K 
model  estimates  a  mean  blood  lead  level 
in  the  range  of  8  to  1 1  ^g/dL.  This  range 
of  mean  blood-lead  concentrations 
corresponds  to  a  range  of  approximately 
30  to  60%  exceeding  10  ng/dL  and  2  to 
10%  exceeding  20  ^g/dL.  In  addition, 
there  is  a  much  smaller  difference  in 
homes  affected  when  comparing  the 
2,000  ppm  cmd  1,200  ppm  standards  as 
opposed  to  comparing  2,000  ppm  with 
400  ppm.  At  1,200  ppm.  4.7  million 
homes  would  exceed  the  standard. 

EPA  decided  to  propose  2,000  ppm 
for  several  reasons.  Readers  are  referred 
to  the  preamble  to  the  proposed  rule  for 
details.  First,  the  results  of  the  empirical 
model-based  normative  analysis  snowed 
that  net  benefits  are  positive  and  near 
the  maximum  level  at  2,000  ppm.  The 
lEUBK  normative  model-based  analysis 
showed  positive  and  significantly 
higher  net  benefits  at  concentrations  up 
to  2,000  ppm  than  for  soil-lead 
concentrations  above  2.000  ppm. 
Because  both  analyses  showed  positive 
net  benefits  at  2,000  ppm,  EPA  was 
confident  that  this  level  represented  a 
reasonable  public  health  policy  choice. 

The  second  reason  EPA  gave  in  the 
proposal  for  choosing  2,000  ppm  was 
that,  outside  of  its  use  in  the  economics 
model,  the  lEUBK  model  predicts 
significant  risk  to  children  at  that  soil- 
lead  concentration  under  virtually  all 
exposure  scenarios.  At  2,000  ppm  in 
soil,  the  model  estimates  a  mean  blood 
lead  level  in  the  range  of  11-16  (ig/dL, 
depending  upon  the  assumed 
concentration  of  lead  in  house  dust 
(100-1,400  ppm  in  this  case).  This  range 
corresponds  to  approximately  55  to  80% 
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equal  to  or  exceeding  10  |ig/dL  and  9  to 
30%  exceeding  20  ^lg/dL.  Although  this 
is  greater  than  empirical  data,  the 
Agency  believes  that  this  application  of 
the  lEUBK  model  supports  the 
conclusion  that  a  level  of  2,000  ppm 
would  result  in  adverse  effects. 

The  third  reason  given  in  the 
proposed  preamble  to  support  the  2,000 
ppm  soil  hazard  level  was  that  data 
from  a  niunber  of  epidemiological 
studies  show  that  between  40  and  50% 
of  the  children  living  in  certain 
communities  with  soil-lead 
concentrations  at  the  2,000  ppm  level 
have  blood-lead  concentrations  equal  to 
or  exceeding  10  ^g/dL  and  that  10%  of 
children  have  blood-lead  concentrations 
equal  to  or  exceeding  20  ^g/dL. 

However,  there  are  several  limitations 
associated  with  the  above  analysis. 
First,  the  results  are  based  on  a  single 
media  analysis,  i.e.,  the  estimated 
percent  of  children  with  elevated  blood- 
lead  concentration  considered  only  the 
level  of  lead  in  soil  and  did  not  control 
for  the  contribution  of  lead  from  other 
media  to  blood  lead  level.  Second, 
studies  were  conducted  over  a  period  of 
time  between  1979  and  1996  and  the 
study  diutition  varied  frt)m  a  couple  of 
months  to  several  years.  Third,  the 
studies  were  conducted  in  different 
geographical  regions.  Some  of  the 
studies  were  performed  in  the  vicinity 
of  smelters  (active  or  inactive)  or  in  ore 
processing  commimities.  Fourth,  the 
target  populations  were  different  among 
the  studies  (i.e.,  targeting  children  with 
5-20  M^g/dL  blood-lead  concentration, 
high-risks  neighborhoods,  homes  with  a 
lead-poisoned  child,  children  in  a 
certain  age  group). 

In  the  proposal,  EPA  decided  not  to 
use  as  its  preferred  option  the  more 
stringent  soil-lead  hazard  standard. 
While  EPA  interpreted  the  balancing  of 
costs  and  benefits  imder  lEUBK  model- 
based  analysis  as  showing  costs  would 
be  at  least  commensurate  with  risks  at 
1,200  ppm,  the  results  of  the  empirical 
model-based  approach  suggested  they 
might  not  be.  In  addition,  some 
epidemiological  data  indicated 
substantial  risks  even  at  1,200  ppm. 
Because  the  Agency's  analysis,  thus, 
showed  that  at  the  national  level  costs 
may  not  be  commensurate  with  risk 
reduction  at  the  lower  level.  EPA 
decided  to  propose  the  higher  level 
because  it  "was  mindful  of  the  impacts 
that  the  costs  of  soil  abatement  could 
have  on  individual  properties  and 
commimities."  (63  FR  30330)  This  was 
notwithstanding  the  fact  that  some 
epidemiological  data  indicated 
substantial  risks  even  at  1,200  ppm. 
Ultimately,  therefore,  the  consideration 
of  costs  and  their  impacts  was  the 


primary  reason  why  EPA  proposed 
2,000  ppm  as  opposed  to  1,200  ppm. 

At  the  time  of  the  proposal,  the 
Agency  also  expected  that  measures 
under^en  in  response  to  the  proposed 
soil-lead  level  of  concern  in  guidance 
and  dust  hazard  standards  would  help 
protect  children  exposed  to  soil-lead 
concentrations  at  all  levels  below  2,000 
ppm. 

EPA  received  numerous  comments  on 
the  proposed  standard  which  provided 
a  broad  range  of  perspectives  but  no 
clear  consensus.  Conunents  that 
questioned  whether  the  proposed 
standard  would  be  adequately 
protective  of  children  did  cause  the 
Agency  to  rethink  its  approach  in 
reviewing  the  results  of  the  analysis  and 
the  assessment  of  the  available  options. 
While  EPA  did  not  choose  the  options 
at  the  extremes,  the  Agency's  principal 
dilemma  as  it  considered  comments  on 
the  proposed  rule  was  to  consider 
whether  it  should  retain  2,000  ppm  as 
the  soil  hazard  standard  or  move  to 
1,200  ppm.  EPA  also  received  many 
comments  that  it  should  establish  a 
separate  play  area  standard.  The  Agency 
has  resolved  these  problems,  for  the 
final  rule,  by  establishing  a  400  ppm 
standard  for  children's  play  areas  and 
an  average  of  1,200  ppm  standard  in  the 
remainder  of  the  yard.  The  following 
discussion  presents  EPA's  rationale  for 
selecting  400  ppm  as  a  children's  play 
area  standard  and  for  selecting  1,200 
ppm  as  the  hazard  standard  for  the 
remainder  of  the  yard  and  for  not 
choosing  2,000  ppm. 

A.  Play  area  hazard  Standard.  As 
explained  above,  EPA's  proposal  was  to 
establish  a  single  hazard  standard  that    • 
would  be  used  for  the  entire  yard.  Many 
comments  were  received  on  this 
approach  that  were  highly  critical  of  the 
Agency  for  not  treating  the  play  area 
separately  from  the  rest  of  the  yard. 
These  commenters  reasoned  that  the 
play  area  is  where  children  receive  a 
sigriificant  proportion  of  their  exposure 
to  soil  and  that,  therefore,  the  Agency 
should  establish  a  more  stringent 
standard  for  play  areas.  The  Agency  is 
persuaded  by  these  comments  and  has 
reconsidered  its  treatment  of  play  areas. 

The  Agency's  initial  reluctance  to 
considering  a  separate  standard  for  play 
areas  was  the  concern  that  play  areas 
could  not  be  readily  distinguished  from 
the  remainder  of  the  yard.  Among  the 
comments  that  urged  the  Agency  to 
consider  a  separate  standard  were 
conunents  from  local  public  health 
agencies  stating  that  risk  assessors  can 
readily  identify  play  areas,  thus  making 
EPA's  primary  objection  to  this 
approach  (feasibility),  moot.  Given  that, 
in  responding  to  these  comments,  the 


Agency,  consistent  with  the 
interpretation  that  was  stated  in  its 
proposal,  focused  upon  the  condition 
and  location  of  lead  in  soil  that  would 
result  in  adverse  health  effects.  As 
opposed  to  assuming  equivalent 
exposure  from  all  areas  of  the  yard,  the 
Agency  agrees  that  it  is  also  appropriate 
to  consider  that  the  extent  of  exposure 
and  the  potential  for  risk  reduction  is 
much  greater  in  play  areas. 
Consequently,  because  of  the  high  levels 
of  exposure  that  almost  by  definition 
correspond  to  a  "play  area,"  the  Agency 
believes  it  appropriate  to  consider  400 
ppm  to  be  a  soil-lead  hazard  when  that 
soil  is  situated  in  a  child's  play  area. 

The  Agency's  next  step  was  to  attempt 
to  estimate  how  a  separate  play  area 
standard  would  affect  the  risk  reduction 
that  would  result  from  various  other 
standards  (e.g.,  1,200  ppm  and  2,000 
ppm)  in  the  rest  of  the  yard.  The  Agency 
tried  various  options  to  partition 
children's  expected  exposures  from  soil 
in  play  areas  and  soil  in  the  rest  of  the 
yard.  This  posed  numerous  problems, 
which  will  be  described  later  in  this 
section,  but  it  did  indicate  that  an 
approach  which  focuses  primarily  upon 
a  child's  play  area  would  likely  be 
preferable  in  terms  of  protectiveness, 
risk  reduction,  and  cost-effectiveness.    . 

In  its  analysis,  the  Agency  considered 
two  options  for  the  degree  of  exposure: 
(1)  That  50%  of  exposure  is  from  play 
area  soil  and  50%  is  from  soil  in  the  rest 
of  the  yard:  and  (2)  that  2/3  of  the 
exposiue  is  fit)m  play  area  soil  and  1/ 
3  is  fit)m  soil  in  the  rest  of  the  yard.  The 
Agency  coupled  these  exposure 
assiunptions  with  two  assumptions 
regarding  the  relative  sisM  of  the  play 
area:  (1)  That  10%  of  the  yard  is  the 
play  area  ("small  yard");  and  (2)  that 
50%  of  the  yard  is  the  play  area.  These 
analyses  indicated  that,  in  situations 
where  the  play  area  is  small,  an 
approach  which  establishes  a  more 
stringent  standard  for  the  play  area  can 
be  more  optimal  in  terms  of  cost 
effectiveness  (and  obviously  more 
protective)  than  a  less  stringent  standard 
applied  to  the  yard  as  a  whole. 

For  example,  in  the  "small  yard"  case 
where  exposure  is  assiuned  to  be  50% 
from  the  play  area  and  50%  from  the 
rest  of  the  yard,  the  consequences  of 
moving  from  a  yard-wide  average 
standard  of  1,200  ppm  to  standards  of 
400  ppm  for  the  play  area  and  1 ,200 
ppm  for  the  rest  of  the  yard  are  as 
follows:  total  costs  are  increased  slightly 
from  $68.9  to  $70.4  million  while  total 
benefits  increase  frtim  $159.3  to  $174.2 
million,  using  the  lEUBK  model.  This 
results  in  an  increase  in  net  benefits 
from  $90.4  to  $103.8  million.  Using  the 
Empirical  model,  this  analysis  produces 
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the  same  trend,  although  the  results  are 
less  dramatic,  indicating  an  increase  in 
net  benefits  of  $1.4  million.  The  results 
of  these  analyses  confirm  that  the 
establishment  of  a  separate,  more 
stringent  standard  for  play  areas  can 
constitute  a  more  targeted,  more 
protective,  and  more  cost-effective 
approach,  especially  where  play  areas 
are  not  large. 

As  notod  above,  while  the  Agency 
believes  that  these  analyses  are 
indicative  of  the  benefits  of  separate 
standards  for  the  play  area  and  the  rest 
of  the  yard,  there  are  a  nimiber  of 
technical  problems  associated  with  such 
analyses.  First,  the  amount  of  direct 
exposure  to  soil  that  children 
experience  in  their  play  areas  versus  the 
rest  of  their  yard  has  not  been  studied 
to  any  significant  degree.  A  further 
complication  is  the  fact  that  there  is 
little  or  no  data  on  the  actual,  or  even 
relative,  sizes  of  play  areas. 
Additionally,  the  soil  in  the  rest  of  the 
yard  can  re-contaminate  play  areas 
where  interventions  have  previously 
occiirred.  For  these  reasons,  the  Agency 
was  unable  to  develop  definitive 
estimates  of  risk  and  available  risk 
reduction  for  separate  standards  for  the 
play  area  and  the  rest  of  a  yard. 

llie  Agency  believes  that  these 
analyses  serve  to  demonstrate  that,  to 
the  extent  to  which  children's  exposure 
to  soil  is  greater  in  a  play  area  and  the 
size  of  the  play  area  is  smaller  compared 
to  the  rest  of  a  yard,  greater  risk 
reduction  (and  at  a  lower  cost)  would  be 
achieved  with  a  separate  standard  for  a 
play  area  and  a  different  standard  for 
the  rest  of  the  yard  (as  opposed  to 
applying  a  single  standard  to  the  entire 
yard).  Consequently,  the  Agency 
believes  that  establishment  of  a  more 
stringent  standard  for  the  play  area  will 
be  more  cost-effective  as  well  as  more 
protective  of  children. 

B.  Remainder  of  yard  hazard 
standard.  EPA  believes  that,  based  on 
the  technical  analysis,  either  an  average 
of  1,200  ppm  or  2,000  ppm  level  could 
be  chosen  under  the  applicable  statutory 
criteria  that  the  conditions  of  lead- 
contaminated  soil  would  result  in 
adverse  health  effects.  EPA  chose  1,200 
ppm  for  the  final  rule  because  it  is  the 
most  protective  level  at  which  EPA  has 
confidence  that  the  risks  warrant 
abatement. 

EPA's  most  basic  reason  for  choosing 
1,200  ppm  over  2,000  ppm  is  that  the 
EEUBK  model  estimates  that  an 
individual  child  would  have  a  30  to 
60%  risk  of  having  a  blood  lead  level 
equaling  or  exceeding  10  ng/dL,  and 
that  some  epidemiological  data 
indicated  substantial  risk  at  1,200  ppm. 
EPA  recognizes  that  this  is  an 


overestimate  because  it  was  derived 
without  consideration  of  a  play  area. 
EPA  recognizes  that  with  separate 
consideration  of  a  play  area,  the  overall 
individual  risks  will  likely  be  lower.  It 
is  also  important  to  note  that  the 
epidemiological  data  referred  to  as 
indicating  substantial  risk  at  1,200  ppm 
is  the  same  data,  and  subject  to  these 
same  caveats  as  are  discussed  in  the  soil 
hazard  standard  section.  Also,  the 
Agency  notes  that  abatement  at  levels 
above  1 ,200  ppm  have  been  shown  to 
result  in  declines  in  childrens'  blood- 
lead  levels.  For  example,  in  evaluating 
the  Boston  portion  of  the  Urban  Soil 
Lead  Abatement  Demonstration  Project 
(Ref.  J  7),  the  Agency  found  that: 

...  the  abatement  of  soil  in  the  Boston  study 
resulted  in  a  measurable,  statistically 
significant  decline  in  blood  lead 
concentrations  in  children,  and  this  decline 
continued  for  at  least  two  years.  It  appears 
that  the  following  conditions  were  present, 
and  perhaps  necessary  for  this  effect:  (a)  a 
notably  elevated  starting  soil  lead 
concentration  (e.g.,  in  excess  of  1,000  to 
2,000  ug/g  (ppm));  (a  marked  reduction  of 
more  than  1,100  ug/g  in  soil  lead  consequent 
to  soil  abatement  accompanied  by  (c)  a 
parallel  marked  and  persisting  decrease  in 
house  dust  lead. 

None  of  these  factors,  alone,  would 
lead  to  choosing  1 ,200  ppm.  When 
combined  with  the  range  of  uncertainty 
in  either  of  the  cost-benefit  analyses, 
however,  the  support  of  the  lEUBK  cost- 
benefit  analysis,  and  the  nearness  to  the 
empirical-based  model  analysis  that 
would  support  the  2,000  ppm  standard, 
these  factors  tip  the  balance  towards  the 
lower  of  the  two  levels. 
.   EPA  finds  national  data  are  not 
inconsistent  with  the  lEUBK  individual 
risk  analysis.  EPA  estimates,  based  on 
the  HUD  National  Survey  Data  that  4.7 
million  homes  have  soil-lead  levels  that 
exceed  1,200  ppm.  Of  these  4.7  million 
homes,  an  estimated  830,000  would  be 
occupied  by  children  under  the  age  of 
6  (based  on  the  estimate  from  the  1993 
American  Housing  Survey  that  17.6%  of 
homes  are  occupied  by  children  under 
the  age  of  6).  According  to  the  lEUBK 
prediction,  elevated  blood  lead  levels 
due  to  lead  in  soil  exceeding  1,200  ppm 
could  be  foimd  in  30%  of  these  children 
(based  on  the  lower  end  of  the  lEUBK 
predicted  individual  range,  without 
consideration  of  the  play  area  standard), 
about  250,000  children.  Since  over 
900,000  children,  nationwide,  have 
elevated  blood-lead  levels  EPA  finds  it 
credible  that  soil-lead  could  be  a  factor 
in  these  childrens's  blood  levels. 

EPA  decided  not  to  select  its 
proposed  choice  for  the  soil-lead  hazard 
standard,  2,000  ppm,  for  several 
reasons.  First,  the  Agency's  analysis 


shows  that  there  is  substantial  and 
credible  risk  at  soil-lead  concentrations 
below  this  level.  Second,  significant  risk 
reduction  is  possible  below  this  level. 

In  making  its  decision,  EPA  was 
mindful  of  the  concerns  associated  with 
lowering  the  soil  standard  from  2,000 
ppm  to  1 .200  ppm.  By  picking  a  more 
stringent  hazard  standard,  EPA 
increases  the  estimated  number  of 
homes  that  are  potentially  affected  by 
2.2  million.  Abatement  costs  may  also 
divert  resources  from  efforts  to  control 
exposure  from  deteriorated  paint  and 
dust  which  are  possibly  more  significant 
sources  of  exposure. 

Nevertheless,  experience  with  interim 
control  programs  is  increasing  and 
certain  organizations,  particularly 
public  health  and  housing  agencies, 
beUeve  they  have  been  able  to  develop 
effective  programs  for  interim  controls 
which  achieve  virtually  the  same  degree 
of  risk  reduction  as  do  abatement 
programs,  but  at  much  reduced  cost. 
EPA  received  comments  on  this  issue 
during  the  public  comment  process. 
EPA  wishes  to  encourage  the  continuing 
evaluation  of  such  efforts  because 
resoiut:es  to  deal  with  hazardous  lead 
levels  may  be  very  limited,  and 
strategies  which  achieve  comparable 
risk  reduction,  but  at  much  reduced 
cost,  have  the  potential  to  protect  more 
children  by  allocating  the  limited 
resources  more  effectively.  Recognizing 
that  a  site-specific  evaluation  may 
identify  tmacceptable  risks  to  children, 
it  may  be  necessary  to  take  a  more 
rigorous  approach  to  mitigate  those  risks 
as  the  lead-levels  increase.  EPA  believes 
that  public  and  private  organizations 
should  evaluate  both  interim  control 
and  abatement  strategies  in  determining 
the  most  effective  course  of  action  when 
dealing  with  dust  and  soil  hazards. 

C.  De  minimis  area  of  bare  soil.  In  the 
proposal,  EPA  considered  whether  the 
rule  should  include  a  minimum  (i.e.,  de 
minimis)  area  of  bare  soil  as  part  of  the 
lead  hazard  criteria.  63  FR  30337-8.  The 
Agency  rejected  inclusion  of  a  de 
minimis  area  of  bare  soil  for  the  hazard 
standard,  but  did  request  comment  on 
two  other  options.  Under  one  of  the 
other  options,  EPA  would  adopt  the  de 
minimis  area  from  the  HUD  Guidelines, 
which  instruct  risk  assessors  to  sample 
yards  that  have  at  least  9  square  feet  of 
bare  soil,  with  no  de  minimis  in  the  play 
area.  HUD's  final  rule  under  section 
1012/1013  of  Title  X  incorporates  this 
into  its  interim  soil  lead  hazard 
standard.  That  is,  a  hazard  does  not 
exist  where  there  are  less  than  9  square 
feet  of  bare  soil  outside  the  play  area. 

EPA  still  rejects  including  a  de 
minimis  area  of  bare  soil  for  the  hazard 
standard  for  the  same  reasons  stated  in 
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the  proposal.  EPA's  reasoning  is  that  the 
disadvantages  of  establishing  a  de 
minimis  outweighed  the  advantages. 
EPA  has  no  analysis  or  data  that  relate 
the  amount  of  bare  soil  to  risk.  EPA  also 
believes  that  a  de  minimis  area  of  bare 
soil  provides  little  benefit.  First, 
information  provided  by  an  experienced 
risk  assessor  suggests  that  very  few 
properties  would  be  excluded  using  the 
de  minimis  in  the  HUD  Guidelines. 
Second,  the  incremental  cost  of 
including  soil  testing  in  a  risk 
assessment  is  small.  Moreover,  the  de 
minimis  used  in  the  HUD  Guidelines 
does  not  account  for  differences  in  yard 
size.  Outside  of  the  play  area,  9  square 
feet  may  be  insignificant  in  a  suburban 
yard  but  large  for  the  back  yard  of  an 
urban  row  house. 

However,  EPA  highly  recommends 
using  the  HUD  Guidelines  for  risk 
assessment  (Ref.  5).  This  would  avoid 
declaring  very  small  amounts  of  soil  to 
be  a  hazard  in  the  non-play  areas  of  the 
yard.  This  would  also  help  target 
resources  by  eliminating  the  need  to 
evaluate  soil  or  respond  to 
contamination  or  hazards  for  properties 
where  there  is  only  a  small  amount  of 
bare  soil. 

D.  Management  of  removed  soil.  EPA 
is  adopting  the  proposed  requirement 
for  management  of  soil  removed  during 
an  abatement  (63  FR  30343).  This 
requirement  prohibits  the  use  of  soil 
removed  during  abatement  as  topsoil  in 
another  residential  property  or  child- 
occupied  facility.  In  response  to 
comment,  EPA  would  like  to  clarify  that 
applicable  Federal  and  State 
requirements  apply  to  removed  soil 
including  testing  pursuant  to  RCRA 
under  the  Toxicity  Characteristic 
Leaching  Procedure  and  disposal  of  soil 
identified  as  hazardous  waste  (Ref.  ?). 
The  Agency  also  advises  that  care 
should  always  be  taken  to  ensure  that 
removed  soil  does  not  pose  immediate 
or  future  risks  to  human  health.  For 
example,  it  should  not  be  disposed  of  at 
an  undeveloped  site  that  may  later  be 
developed  as  residential  or  converted 
into  a  playground. 

c.  Paint.  This  section  of  the  preamble 
presents  EPA's  decisions  regarding  the 
standards  for  hazardous  lead-based 
paint.  It  addresses  the  deteriorated 
paint,  paint  on  friction  and  impact 
surfaces,  and  surfaces  accessible  for 
chewing  or  mouthing  by  young 
children.  This  section  also  discusses 
relevant  amendments  to  sampling 
requirements. 

i.  Deteriorated  paint.  The  final 
regulation  adopts  the  Agency's 
underlying  rationale  in  the  preamble  to 
the  proposed  rule  for  setting  the  hazard 
standard  for  deteriorated  paint. 


Specifically,  EPA  reaffirms  its  argument 
in  the  preamble  to  the  proposed  rule  (63 
FR  at  30330-30331)  that  the  available 
evidence  demonstrates  a  relationship 
between  deteriorated  lead-based  paint 
and  blood-lead.  Due  to  the  continuing 
lack  of  data,  however,  EPA  is  still 
unable  to  definitively  select  an  area 
threshold  below  which  the  lead-based 
paint  would  not  be  a  hazard.  Further, 
EPA  has  received  substantial  public 
comments  that  even  very  tiny  amounts 
of  deteriorated  paint  can  cause  harm 
and  should  be  addressed.  As  a  result, 
the  Agency  has  reevaluated  its 
rulemaking  record  and  no  longer 
believes  it  is  appropriate  to  have  a 
threshold  level  of  deteriorated  lead- 
based  paint  below  which  a  paint-lead 
hazard  does  not  exist. 

Accordingly,  EPA  has  decided  to 
identify  as  the  paint-lead  hazard  any 
deteriorated  lead-based  paint,  except  in 
the  case  of  fiiction  surfaces.  For  friction 
surfaces,  as  noted  below,  a  paint-lead 
hazard  may  exist  if  the  surface  is  subject 
to  abrasion  and  dust  lead  levels  on  the 
nearest  horizontal  surface  underneath 
the  fiiction  surface  are  equal  to  or 
greater  than  the  dust  hazard  levels. 

Furthermore,  EPA  has  decided  that  it 
was  not  appropriate  to  refer  to  any  area 
threshold  for  deteriorated  lead-based 
paint  as  a  de  minimis  threshold.  Using 
this  terminology  gives  the  public  the 
perception  that  the  Agency  believes 
risks  at  lower  levels  of  deterioration  are 
inconsequential  and  that  no  action 
should  be  taken. 

While  establishing  this  paint-lead 
hazard  standard  would  alert  the  public 
to  the  fact  that  all  deteriorated  paint 
needs  to  be  addressed,  EPA 
acknowledges  that  paint  stabilization  or 
interim  controls  (activities  less  than 
abatement)  would  often  be  appropriate 
to  address  paint,  particularly  at  lower 
levels  of  deterioration  or  where  the 
deterioration  is  minor,  such  as  less  than: 
Two  square  feet  of  deteriorated  lead- 
based  paint  per  room;  20  square  feet  of 
deteriorated  exterior  lead-based  paint; 
or  10%  or  less  of  deteriorated  paint  on 
the  total  surface  area  of  an  interior  or 
exterior  type  of  component  with  small 
surface  area.  EPA,  further,  emphasizes 
that  applicable  HUD  and  EPA 
regulations  do  have  area  threshold 
exemptions  for  various  work  practice 
standards,  clearance,  and  certification 
requirements. 

A.  Comparison  of  proposed  and  final 
rules.  EPA  proposed  to  adopt  as  the 
paint  hazard  threshold  levels  those 
levels  identified  in  the  1995  HUD 
Guidelines  that  defined  paint  in  poor 
condition.  These  levels  were 
"component  based."  That  is,  there  were 
more  than  2  square  feet  of  deteriorated 


lead-based  paint  on  any  large  interior 
architectural  component  (e.g.,  floors, 
walls,  ceilings,  doors,  etc.),  more  than 
ten  square  feet  of  deteriorated  lead- 
based  paint  on  any  large  exterior 
architectural  component  (e.g.,  siding),  or 
deteriorated  lead-based  paint  on  more 
than  10%  of  the  surface  area  of  any 
small  architectural  component  (such  as 
window  sills  and  baseboards).  Under 
HUD's  Guidelines  no  action  was 
required  for  paint  with  lesser  amounts 
of  deterioration. 

The  Agency  proposed  using  the 
criteria  in  the  HUD  Guidelines  because 
they  were  becoming  the  de  facto 
industry  standard  that  was  being 
considered  for  incorporation  into  model 
housing  and  building  codes  and  by  State 
officials  for  adoption  as  State  standards. 
In  addition,  EPA  decided  that  relatively 
small  thresholds  are  needed  to  be 
protective,  because  the  area  of 
deterioration  has  the  potential  to   * 
increase  over  time  and  because  the 
presence  of  even  small  amounts  of 
deterioration  can  present  a  significant 
risk  to  children  who  exhibit  pica  for 
paint.  EPA  also  noted  that  with  an  area 
threshold  level  in  place,  millions  of 
homes  would  not  be  identified  as 
having  hazardous  paint  and  that  this 
would  reduce  the  number  of  paint 
abatements  while  still  providing 
protection  to  the  populations  of 
concern.  Nevertheless,  the  preamble  to 
the  proposal  emphasized  that  while 
areas  of  deteriorated  paint  that  fall 
below  the  threshold  would  not  be 
considered  a  hazard,  property  owners 
should  try  to  keep  paint  intact, 
especially  paint  known  to  be  lead-based, 
because  of  the  risk  to  some  children. 

EPA  received  numerous  comments  on 
the  issue  of  the  area  threshold. 
Comments  varied  from  those  that  argued 
that  all  lead-based  paint,  regardless  of 
condition,  should  be  a  hazard  to  those 
that  argued  the  Agency  should  have  no 
separate  paint  standard  but  should  rely 
on  the  dust  and  soil  standards. 
Comments  in  between  recommended 
such  standards  as  all  deteriorated  paint 
should  be  a  hazard,  or  that  the  area 
thresholds  should  be  lower  or  more 
clearly  explained.  As  a  result  of 
considering  the  comments  and  all  other 
information  available  in  the  rulemaking 
record,  EPA  is  issuing  a  final  rule  that 
generally  provides  that  any  deteriorated 
lead-based  paint  would  be  identified  as 
a  hazard.  Below,  EPA  explains  its  final 
decisicn.  Detailed  responses  to  all 
significant  comments  are  found  in  the 
RTC  document. 

While  there  were  no  comments  that 
could  directly  quantify  the  relationship 
between  deteriorated  paint  and  blood 
lead  levels,  two  comments  attempted  a 
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very  rough  quantification  that  EPA  can 
use  for  limited  support  for  its 
determination  that  any  deteriorated 
lead-based  paint  is  a  paint-lead  hazard. 
One  comment  cited  an  analysis  by  the 
Consumer  Product  Safety  Commission 
(CPSC)  suggesting  that  very  small  areas 
of  deteriorated  lead-based  paint  coidd 
present  hazard  to  young  children. 
According  to  this  analysis,  chronic 
ingestion  of  lead  from  paint  and  other 
consiuner  products  should  not  exceed 
15  ug/day  to  prevent  a  young  child  from 
having  a  blood  lead  levels  that  exceeds 
10  \ig/dL.  Assuming  a  30%  absorption 
rate  and  and  paint  with  0.5%  lead  by 
weight,  this  analysis  estimates  that  a 
child  would  have  to  ingest  as  little  as  6 
square  inches  of  paint  over  a  month  to 
have  an  elevated  blood  lead  level. 
Another  comment  submitted  a 
theoretical  calculation  that  the  proposed 
standard  for  the  dust  lead  hazard  of  50 
iig/tt?  would  be  exceeded  if  only  one 
square  centimeter  of  lead-based  paint 
with  a  concentration  of  4  mg/cm-  were 
groimd  into  dust  and  evenly  distributed 
in  an  eight  by  ten  foot  room.  Other 
commenters  presented  anecdotal 
evidence  that  children  have  been  lead- 
poisoned  as  a  result  of  exposure  to  very 
small  Quantities  of  lead-based  paint. 

In  addition,  EPA  has  also  considered 
the  fact  that  HUD's  standards,  upon 
which  EPA  relied  as  a  consensus 
standard,  have  changed  with  the 
issuance  of  HUD's  final  regulations 
imder  sections  1012/1013  of  Title  X. 
EPA  believes  it  is  appropriate  to 
conform  its  final  paint-lead  hazard 
definition  to  HUD's  regulations.  It  is 
EPA's  determination  that  HUD  is  the 
government  agency  with  the  most 
experience  in  dealing  with  residential 
paint  and  the  Agency  has  chosen  to  rely 
on  HUD's  judgment  in  these  matters  as 
to  amounts  of  deteriorated  paint  that 
would  result  in  adverse  health  effects. 
Industry  standards  tend  to  follow  the 
leadership  of  HUD  guidelines  and 
regulations.  EPA's  consideration  of  the 
issues  involving  the  uncertainty  of 
choosing  a  paint  hazard  area  threshold 
under  the  statutory  standard  for 
determining  what  constitutes  a  hazard, 
as  well  as  a  discussion  of  the  history  of 
the  HUD  standard  for  hazardous  paint 
and  EPA's  evaluation  of  HUD's 
regulations  follow. 

B.  Uncertainty  analysis.  Any 
deteriorated  paint  could  coflceivably 
cause  adverse  health  effects,  as  noted  by 
several  comments.  Fiulhermore,  EPA 
would  want  people  to  know  that  any 
deteriorated  paint  needs  to  be  dealt 
with.  Very  small  amounts  of  lead- 
contaminated  paint  could  be  a  cause  for 
concern.  Even  a  few  paint  chips  could 
provide  a  very  concentrated  dose  to  a 


child  that  may  ingest  them.  They  may 
prove  to  be  an  attractive  nuisance 
(particularly  if  they  are  brightly  colored) 
that  might  encourage  a  child  to  ingest 
them.  Any  deteriorated  surface  could 
rapidly  expand,  particularly  if  a  child 
should  decide  to  pick  at  it.  Because  of 
this  concern  any  deteriorated  paint 
should  be  carefully  monitored  and 
stabilized. 

The  Agency  cautions,  however,  that  it 
does  not  believe  full  scale  abatement, 
with  all  attendant  regulations,  would  be 
appropriate  for  all  deteriorated  lead- 
based  paint,  particularly  at  the  lesser 
areas  of  deterioration  (i.e.,  less  than:  2 
square  feet  of  deteriorated  lead-based 
paint  per  room;  20  square  feet  of 
deteriorated  exterior  lead-based  paint; 
or  10%  or  less  of  deteriorated  paint  on 
the  total  surface  area  of  an  interior  or 
exterior  type  of  component  with  small 
surface  area). 

Abatement  in  cases  where  there  are 
very  small  amounts  of  deteriorated  paint 
would  make  no  sense  in  view  of  the  fact 
that  approximately  60  million 
residences  have  some  lead-based  paint 
and  approximately  13.5  million  have 
some  deterioration.  The  National  Survey 
of  Lead  and  Allergens  results  will  be 
released  in  the  near  future  with  a 
different  estimate  frt)m  that  on  which 
these  numbers  were  based  (Ref.  ?). 
Recommending  abatement  for  all 
hazards  when  relatively  few  children 
seem  to  be  affected  when  compared  to 
the  total  amount  of  homes  with 
deteriorated  paint  could  result  in  the 
cleanup  of  millions  of  homes  that  would 
result  in  little  to  no  reduction  in  risk. 
Therefore,  EPA  believes  that  minimal 
degradation  does  not  warrant 
abatement. 

Nevertheless,  the  Agency  leans 
towards  being  more  protective  in  the 
face  of  uncertainties  and  has  decided  to 
have  a  standard  at  which  any  amounts 
of  deteriorated  paint  would  be 
considered  a  lead-based  paint  hazard. 
The  more  cracked  or  deteriorated  paint 
that  exists  in  a  residence,  the  more 
likely  it  would  be  that  amount  of 
degraded  paint  would  increase.  The 
greater  the  deterioration,  the  more  likely 
the  increase  in  lead  in  dust.  The  paint- 
lead  hazard  levels  would  enable  people 
to  take  protective  action  before 
excessive  exposiue  to  dust  would  occur. 
Since  people  are  not  likely  to  constantly 
monitor  for  dust  levels,  providing  a 
standard  that  woidd  focus  on  paint 
deterioration  is  an  added  level  of 
protection.  In  addition,  the  more 
cracking  and -deteriorated  paint  that 
exists,  the  more  likely  the  lead  would  be 
available  for  potential  exposures 
through  ingestion  via  dust  or  direct 
ingestion  of  paint  chips. 


In  addition,  EPA  has  decided  to  use 
the  HUD  interim  standard  for  the  paint- 
lead  hazard  (Ref.  5).  This  is  because,  in 
addition  to  the  reasons  stated  above  for 
having  no  threshold  area, ,  the  HUD 
standard  is  a  level  that  people 
responsible  for  addressing  the  paint- 
lead  hazards  are  either  familiar  with 
now  or  wiU  have  to  become  familiar 
with  and,  in  the  absence  of  any  other 
definitive  level,  to  choose,  it  makes 
sense  to  use  the  Scune  standard  as  a 
sister  agency  for  ease  of  identification 
and  compliance.  Of  course,  EPA  will 
reconsider  its  decision  should  any 
information  become  available  to  allow 
choosing  a  more  definitive  level. 

C.  HUD's  standard.  EPA  concurs  with 
HUD's  reasoning  for  setting  its  interim 
paint-lead  hazards,  as  discussed  in  this 
section.  HUD's  reasoning  for  eliminating 
a  level  below  which  no  action  is 
required  is  explained  in  the  preamble  to 
HUD's  final  1012/1013  rule.  HUD  stated 
that  it  was  convinced  by  various 
comments  from  the  public  that  there 
should  not  be  an  area  threshold  of 
deteriorated  paint  below  which  no 
actioii  is  required.  These  comments 
were:  (1)  That  the  de  minimis  exception 
(as  it  was  referred  to  at  the  time)  is 
arbitrary  and  not  supported  by  science; 
(2)  that  the  levels  are  too  large, 
potentially  allowing  a  total  of  over  ten 
square  feet  of  defective  paint  per  room 
(coimting  four  walls  plus  a  ceiling  plus 
small  components);  (3)  that  some 
owners  or  inspectors  may  use  the  area 
threshold  as  an  excuse  for  overlooking 
hazardous  conditions;  and  (4)  that  it  is 
likely  to  shift  the  attention  of  workers 
from  the  importance  of  practicing  lead 
hazard  control  and  maintaining  painted 
surfaces  in  a  lead-safe  manner  to 
measuring  the  size  of  defective  paint 
surfeces  in  order  to  dociunent  that 
siuiaces  fall  above  or  below  the  de 
minimis  level.  (See  64  FR  50156.)  In 
addition,  HUD  received  comments  that 
persons  dealing  with  the  threshold 
levels  found  it  difficult  to  imderstand 
and  put  in  practice.  These  comments 
indicated  that  people  would  spend  too 
much  time  measuring  the  exact  areas  of 
deteriorated  paint  instead  of  focusing  on 
making  housing  lead  safe.  (See  64  FR 
50198.) 

Based  on  these  comments,  HUD's 
final  rule  eliminates  any  provision  that 
provides  no  action  is  needed  with 
regard  to  deteriorated  paint.  HUD 
concluded  this  based  on  experience  in 
its  tenant-based  assistance  programs 
(where  the  area  threshold  provision  was 
made  effective  in  1995)  that  indicated 
that  the  area  threshold  was  a  cause  of 
confusion.  (See  64  FR  50198.)  As  a 
result,  HUD's  final  rule  provides  that  all 
deteriorated  lead-based  paint  (either 
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known  or  presiuned  to  be  lead-based 
paint)  must  be  addressed.  According  to 
HUD,  this  would  simplify  the  rule's 
implementation  considerably. 

Even  though,  under  HUD's  regulation 
all  deteriorated  paint  must  be 
addressed-through  use  of  paint 
stabilization  or  interim  controls,  HUD 
nevertheless  acknowledges  that 
something  less  than  abatement  and, 
consequently,  fully  certified  personnel, 
would  be  needed  to  address  paint  at 
lower  levels  of  deterioration.  HUD,  thus, 
retained  an  area  threshold  exemption 
for  required  work  practice  and  clearance 
standards.  The  levels  of  deterioration  in 
this  standard  are  the  same  as  provided 
in  EPA's  TSCA  section  402  work 
practice  regulations-2  square  feet  of 
deteriorated  lead-based  paint  per  room, 
20  square  feet  of  paint  on  the  exterior 
building,  or  10%  of  the  total  siuface 
area  on  an  interior  or  exterior  type  of 
component  with  a  small  surface  area. 
EPA's  work  practice  standards  were 
promulgated  on  August  26,  1996,  61  FR 
45778.  These  standards  have  become 
the  industry  standard,  having  been  in 
place  since  then  and  having  been 
acknowledged  as  enforceable  standards 
followed  by  the  public.  Thus,  imder 
HUD's  regidations,  activities  that 
disturb  painted  siufaces  of  lesser 
deterioration  do  not  have  to  use 
certified  workers,  work  practices 
required  under  regulation,  or  work  site 
clearance.  (See  64  FR  at  50149,  50156. 
50166,  50184,  50185,  and  50198.) 

HUD  had  also  submitted  comments 
on  this  proposed  403  rule 
approximately  1  year  before  its  1012/ 
1013  rule  was  issued.  These  comments 
were  consistent  with  liUD's  eventual 
final  1012/1013  rule  in  the  sense  that 
they  explained  that  HUD  has  found  it  is 
more  practical  to  require  deteriorated 
lead-based  paint  of  any  size  siuiace  area 
to  be  addressed.  HUD  commented  that 
use  of  an  area  threshold  criterion  for 
determining  whether  any  control  is 
necessary  has  the  effect  of  having 
inspectors  or  risk  assessors  making 
efforts  to  measxare  surface  areas  instead 
of  focusing  on  control  of  deteriorated 
paint.  Further,  it  had  been  HUD's 
experience  that  some  lead-based  paint 
hazards  have  not  been  repaired  because 
of  confusion  on  whether  or  not  enough 
of  the  paint  had  deteriorated  to  warrant 
attention. 

HUD  recommended  that  EPA  should 
eliminate  the  area  threshold  for 
eliminating  any  need  to  control 
deteriorated  paint.  However,  HUD  then 
stated,  "All  deteriorated  paint  of  any 
size  should  be  considered  a  hazard  and 
should  be  repaired;  however, 
contaiiunent,  clearance,  and  safe  work 


practices  need  not  be  reqxiired  for 
hazards"  below  the  area  threshold. 

D.  EPA's  decision.  For  the  reasons 
discussed  above,  EPA  identifies  as  a 
paint-lead  hazard  any  deteriorated  lead- 
based  paint,  for  surfaces  other  than 
friction  stirfaces,  as  noted  below. 
However,  EPA  notes  a  caution  that  there 
is  a  level  above  which  serious 
restrictions  should  be  placed  on  worker 
certification  and  work  practice 
standards  and  below  which  such 
restrictions  are  not  needed.  HUD  and 
EPA  also  agree  that  any  deteriorated 
paint  needs  to  be  dealt  with. 

Additionally,  to  attain  consistency 
with  the  requirements  of  the  1012/1013 
rule  in  the  sense  that  action  less  than 
abatement  should  be  taken  with  respect 
to  levels  below  the  hazard  threshold, 
EPA  is  modifying  the  work  practice 
standards  found  at  40  CFR  745.227  to 
require  risk  assessors  to  test  all 
deteriorated  paint  on  surfaces  with  a 
distinct  painting  history.  This 
requirement  would  provide  owners  and 
other  decision  makers  with  information 
that  would  help  these  individuals  take 
appropriate  action  (e.g.,  stabilize  small 
amoimts  of  deteriorated  paint,  increase 
monitoring  of  the  property  and  resident 
children).  Cmrently,  die  work  practice 
standards  require  risk  assessors  to  test 
paint  only  where  deterioration  exceeds 
the  area  thresholds.  This  sampling 
requirement,  as  amended,  also  applies 
to  accessible  siufaces.  The  existing 
sampling  requirements  do  not 
separately  address  paint  testing  on  these 
surfaces.  The  sampling  requirements  for 
friction  and  impact  surfaces  are 
discussed  below. 

ii.  Friction  and  impact  surfaces.  In  the 
final  rule,  a  paint-lead  hazard  exists  on 
a  friction  surface  that  is  subject  to 
abrasion  and  where  the  lead  dust  levels 
on  the  nearest  horizontal  surface 
imdemeath  the  friction  surface  are  equal 
to  or  greater  than  the  dust  hazard 
standard  for  that  siuface.  A  paint-lead 
hazard  exists  on  an  impact  siuface  when 
there  is  any  damaged  or  otherwise 
deteriorated  paint  that  is  cause  by 
impact  from  a  related  building 
component  such  as  a  doi)r  knob  that 
knocks  into  a  wall  or  a  door  than  knocks 
against  its  door  frame. 

EPA  did  not  include  a  preferred 
option  for  friction/impact  surfaces  in 
the  proposed  regidation,  but  instead 
asked  for  comment  on  several  options 
(63  FR  at  30332-30333).  These  options 
included:  Any  lead-based  paint  on  a 
friction/impact  siuface,  abraded  paint 
on  a  friction/impact  surface,  or  no 
separate  standard.  In  the  latter  case,  the 
deterioration  of  paint  on  friction/impact 
surfaces  would  be  counted  along  with 
the  deterioration  of  all  paint  to 


determine  hazardous  paint,  or  the  dust- 
lead  hazard  standard  coidd  be  relied 
upon. 

The  final  paint-lead  hazards  for 
friction  and  impact  surfaces  are  within 
the  range  of  options  discussed  for  the 
proposal.  EPA  decided  to  include  a 
reference  to  abrasion  as  a  condition  of 
hazard  on  the  friction  siufaces  because 
abrasion  indicates  that  the  rubbing  or 
impact  of  the  surfaces  is  likely  to 
generate  lead-containing  dust.  To  this 
condition  the  Agency  added  the 
presence  of  dust  at  the  dust-lead  hazard 
level  because  the  combination  of 
deterioration  with  rubbing  or  impact  is 
likely  to  generate  lead-contaminated 
dust.  In  light  of  the  limited  data 
available  to  EPA,  the  Agency  issued  a 
standard  based  on  a  reasoned  and 
common  sense  approach  that  identifies 
conditions  likely  to  contribute  lead  to 
dust  and  the  existence  of  dust  at  the 
hazard  level.  Even  with  the  condition  of 
deterioration  added,  this  option  falls 
within  the  bounds  of  the  alternatives 
presented  in  the  proposal.  It  is  more 
stringent  than  the  alternative  based  on 
abrasion  alone  but  less  stringent  than 
the  option  that  would  identify  any  lead- 
based  paint  on  a  friction  and  impact 
surface  as  a  hazard. 

In  promulgating  the  friction  surface 
paint-lead  hazard  standard,  EPA  has 
considered  those  comments  that  urged 
the  Agency  not  to  establish  a  separate 
standard  for  friction  and  impact 
surfaces,  but  instead  to  focus  on  dust. 
On  friction  surfeces,  the  absence  of 
either  a  component  that  is  not  subject  to 
abrasion  or  dust-lead  at  the  hazard  level 
would  eliminate  the  component  as  a 
paint-lead  hazard.  This  is  because  a 
positive  dust  test  (i.e.,  presence  of  a 
hazard)  suggests  that  a  friction  surface  is 
a  source  of  lead  contamination. 

EPA  also  determined  that  identifying 
as  a  hazard  lead-based  paint  on  friction 
and  impact  surfaces  regardless  of  the 
paint's  condition  is  inappropriate.  The 
Agency  does  not  believe  that  intact 
paint  can  generate  significant  amoimts 
of  lead-containing  dust.  Commenters 
who  favored  Option  1  failed  to  provide 
evidence  supporting  the  contention  that 
these  surfaces  contribute  to  lead- 
containing  dust  regardless  of  the  paint's 
condition.  The  strongest  argument 
presented  by  a  proponent  of  Option  1 
stated  that  the  hazard  designation 
would  lead  to  the  testing  of  these 
surfaces  for  the  presence  of  lead-based 
paint.  Property  owners  and  occupants 
would  then,  at  a  minimum,  be 
encouraged  to  monitor  the  condition  of 
the  paint  and  keep  it  intact.  Monitoring 
of  paint  condition,  however,  does  not 
require  knowledge  that  the  paint  is  lead- 
based.  EPA  believes  that  owners/ 
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managers/occupants  of  target  housing 
should  monitor  the  condition  of  any 
paint  on  friction  and  impact  surfaces.  If 
the  paint  deteriorates  or  becomes 
abraded  at  any  point  and  young 
children  occupy  the  residence,  the  paint 
should  be  tested  to  determine  if  the 
paint  is  lead-based  and  if  a  hazard 
exists.  Furthermore,  if  the  component 
has  any  abraded  or  deteriorated  paint,  it 
would  have  to  be  tested  as  part  of  a  risk 
assessment. 

The  final  regulatory  decision  has  also 
led  EPA  to  amend  the  sampling 
requirements  for  lead-based  paint  imder 
the  work  practice  standards  for  risk 
assessments  at  40  CFR  745.227.  This 
amendment  will  require  risk  assessors 
to  sample  any  visibly  abraded  or 
deteriorated  paint  on  friction  and 
impact  siirfaces  as  part  of  a  risk 
assessment. 

iii.  Accessible  (cbewable)  surfaces. 
The  final  rule  at  §  745.65(a)  uses  the 
term  "cbewable"  surface  to  refer  to  the 
statutory  term  "accessible"  surface.  A 
paint-lead  hazard  exists  on  any 
cbewable  lead-based  paint  surface  on 
which  there  is  evidence  of  teeth  marks. 
EPA  did  not  include  a  preferred  option 
for  accessible/chewable  surfaces  in  the 
proposed  regulation,  but  instead  asked 
for  comment  on  several  options  (63  FR 
30333).  These  options  included:  Any 
lead-based  paint  on  a  interior  window 
sill  up  to  5  feet  off  the  floor;  and  no 
separate  standard. 

EPA  decided  to  include  a  standard  for 
cbewable  surfaces  in  the  final  rule, 
which  is  more  stringent  than  no 
separate  option  and  less  stringent  than 
any  lead-based  paint  on  interior 
window  sills,  for  the  following  reasons. 
EPA  has  added  evidence  of  chewing  as 
a  factor  for  determining  whether  a  paint- 
lead  hazard  exists  and  has  eliminated 
any  requirement  that  the  cbewable 
surfiu:e  must  be  up  to  5  feet  from  the 
floor.  The  data  available  to  the  Agency 
indicate  that  chewing  on  protruding 
components  is  extremely  rare,  it 
nevertheless  presents  a  cause  for 
concern.  Accordingly,  evidence  that 
chewing  occurs  would  enable  the  public 
to  focus  attention  on  those  areas  where 
the  risk  is  real.  Further,  by  adding  this 
evidence  of  chewing  reqmrement,  there 
would  be  no  reason  to  retain  any  height 
requirement  for  the  chewable  surface.  If 
there  is  evidence  of  chevdng  on  a  lead- 
based  paint  siuface,  there  need  be  no 
other  ^ctor  to  consider. 

The  option  that  would  identify  lead- 
based  paint  on  interior  window  sills 
regardless  of  paint  condition  as  a  hazard 
is  not  likely  to  protect  any  significantly 
larger  amount  of  children  than  would  be 
protected  by  the  requirement  to  have 
evidence  of  chewing.  On  the  other  hand. 


such  a  stringent  requirement  coidd  lead 
to  action  in  millions  of  other  properties 
where  children  do  not  exhibit  this 
behavior,  diverting  resources  from  more 
significant  sources  of  exposure  such  as 
deteriorated  paint  and  lead-containing 
dust. 

Most  proponents  of  this  option  or 
options  to  include  a  broader  range  of 
surfaces  failed  to  provide  a  compelling 
basis  to  EPA  for  selecting  this  or  broader 
options  because  they  did  not  provide 
supporting  data  (and  most  did  not 
provide  analysis).  One  State  health 
department  suggested  that  this  option 
would  lead  to  paint  testing  of  these 
surfaces.  Property  owners  and 
occupants  would  then,  at  a  mininnim, 
be  encouraged  to  monitor  conditions. 
EPA  recognizes  that  it  would  be  useful 
to  know  if  chewable  surfaces  are 
covered  with  lead-based  paint  so  that 
these  surfeces  and  the  chewing  behavior 
of  resident  children  can  be  monitored 
by  owners  and  occupants.  Chewing 
behavior  by  young  children,  however, 
can  and  should  be  monitored  in  the 
absence  of  this  knowledge.  This 
approach  would  avoid  widespread 
testing  of  intact  paint,  which  is  costly 
and  may  require  damaging  the  paint  in 
situations  where  an  x-ray  flourescence 
(XRF)  instrument  cannot  be  used. 

Several  other  commenters  noted  the 
data  that  EPA  presented  relates  to 
chewing,  not  mouthing  of  siufaces. 
Although  mouthing  may  be  more 
frequent  than  chewing,  exposure  is  less 
likely  to  result  from  mouthing  of  intact 
surfaces.  If  the  paint  on  interior  window 
sills  is  intact,  it  would  likely  have  been 
repainted  since  lead-based  paint  was 
bainned  for  residential  use  over  20  years 
ago.  Consequently,  a  child  who  mouths 
intact  paint  would  likely  come  in  direct 
contact  only  with  paint  that  is  not  lead- 
based  and  meets  the  Consumer  Product 
Safety  Commission  standard  for  new 
residential  paint  (i.e.,  0.06%  by  weight). 
It  is  important  to  emphasize  that  EPA 
does  not  intend  to  imply  that  mouthing 
of  intact  painted  surfaces  is  risk-fr«e 
behavior.  Mouthing  of  intact  paint  may 
result  in  exposure  to  low  levels  of  lead 
and  other  chemicals  and,  therefore, 
shoiUd  be  avoided. 

The  Agency  wishes  to  note  that  it  is 
very  concerned  about  the  potential 
exposure  for  the  relatively  few  children 
who  do  chew  on  intact  lead-based  paint 
on  such  siufaces.  The  Agency  has 
concluded  that  the  best  way  to  protect 
these  children  who  do  chew  on  such 
surfoces  is  through  guidance  that 
strongly  recommends  immediate  action 
when  such  behavior  is  observed.  A 
range  of  responses  is  available  to 
property  owners  and  other  decision 


makers,  such  as  plastic  or  metal 
coverings. 

•     i V .  Requiremen  ts  for  in  terpreting 
paint  sampling.  EPA  is  adopting  the 
proposed  requirements  for  interpreting 
paint  sampling  results  (63  FR  30339) 
except  for  one  clarification  that  is  being 
made  in  response  to  a  comment  from 
HUD.  The  Department  stated  that 
language  regarding  the  assumption  risk 
assessors  shoidd  make  about  paint  on 
surfaces  that  have  not  been  tested  was 
unclear.  The  proposed  requirement 
stated  that  the  risk  assessor  is  to 
"assume  all  like  surfaces  that  have  a 
similar  painting  history  contain  lead- 
based  paint  if  the  tested  component  has 
lead-based  paint."  HUD  asserts  that  the 
term  "like  surface"  is  ambiguous  as  to 
whether  it  refers  to  building 
components  in  the  same  room 
equivalent  or  anywhere  in  the  building. 
Chapter  7  of  the  HUD  Guidelines 
indicates  that  this  extrapolation  can  be 
made  only  to  components  in  the  same 
room  equivalent,  with  extrapolation  to 
untested  room  equivalents  appropriate 
only  in  restricted  circumstances.  HUD, 
therefore,  recommends  that  the  method 
be  amended  to  read  "assume  all  like 
surfaces  in  the  same  room  equivalent 
that  have  a  similar  painting  history  . . 
."  EPA  agrees  with  HUD  that  the  term 
"like  surfaces"  is  ambiguous  and  has 
changed  the  language  to  read  "like 
surfaces  in  the  same  room  equivalent." 

The  requirements  for  interpreting  the 
results  of  paint  testing  apply  to  friction 
and  impact  surfaces,  chewable  surfaces, 
and  other  siufeces  with  deteriorated 
paint.  EPA  is  also  adopting  the 
provision  that  allows  risk  assessors  to 
use  composite  paint  sampling.  The 
Agency  wishes  to  restate  the  point  made 
in  the  proposal  (63  FR  30339).  however, 
that  composite  sampling  for  paint  can 
be  used  to  nde  out  the  presence  of  lead 
based  paint  but  cannot  be  used  to 
identify  the  specific  sample  (and 
therefore  component)  that  is  lead-based. 
Therefore,  a  risk  assessor  should  only 
use  composite  testing  if  he  or  she  is 
reasonably  confident  that  lead-based 
paint  is  not  present  on  the  siu^ces 
sampled. 

4.  Certified  risk  assessor  requirement. 
In  the  proposed  rule,  EPA  included  a 
requirement  that  lead-based  paint 
hazards  be  identified  by  certified  risk 
assessors  following  the  risk  assessment 
work  practice  standards  and  that  ex  situ 
sample  analysis  be  performed  by 
recognized  laboratories.  The  Agency 
argued  that  this  approach  would  ensure 
the  reliability  of  sampling  results  and 
provide  flexibility  for  future  changes  in 
hazard  evaluation  technology. 

This  issue  received  substantial  public 
comment  and  raised  concerns  which 
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have  led  the  Agency  to  reconsider 
promulgation  of  this  requirement  Many 
commenters  believed  that  such  a 
requirement  would  inhibit  the  ability  of 
communities  and  individuals  to  identify 
lead-based  hazards,  and  to  deliver 
services  or  piu^ue  response  actions  to 

Erotect  children  when  an  obvious 
azard  is  present,  due  to  the  cost  of  full 
risk  assessments  and  the  lack  of 
availability  of  risk  assessors.  Other 
commenters  questioned  the  Agency's 
authority  to  mandate  such  a  restriction. 
Some  commenters  believed  that 
certification  was  appropriate  and 
necessary  to  ensure  the  quality  and 
reliability  of  hazard  determinations,  but 
questioned  the  need  for  full  risk 
assessments  or  for  such  lead-based  paint 
activities  to  be  restricted  to  risk 
assessors.  Some  commenters  also 
suggested  that  a  screening  procedure  be 
allowed  in  lieu  of  a  full  risk  assessment. 

In  reconsidering  its  proposed 
requirement,  the  agency  agrees  with  the 
comments  that  current  shortages  and 
surpluses  both  in  availability  of  risk 
assessors,  and  potentially  high  costs  for 
full  risk  assessments  coidd,  in  certain 
localities,  impede  response  actions  for 
at-risk  children.  It  also  recognizes  that 
for  certain  hazard  determinations,  such 
as  the  visual  determination  of 
deteriorated  paint,  or  analysis  of  dust 
levels,  a  full  risk  assessment  may  not  be 
appropriate  and  may  waste  scarce 
resources  available  for  hazard  control  or 
abatement. 

The  Agency  also  recognizes  that  a 
certified  risk  a^essor  may  not  be 
necessary  for  the  simple  visual 
determination  of  deteriorated  paint,  and 
that  such  more  elementary  evaluations 
of  hazards  at  a  property  could 
potentially  be  performed  by  individuals 
with  less  training  and  experience  than 
a  certified  risk  assessor,  and  that  such 
limited  activities  may  not  in  themselves 
require  certification,  but  may  be 
performed  effectively  and  reliably  when 
the  person  performing  those  activities 
does  so  under  the  supervision  of  a 
certified  risk  assessor  or  other  certified 
lead  professional.  In  addition,  the 
Agency  did  not  intend  to  require  that 
certified  risk  assessors  be  required  to 
perform  clearance  sampling  following 
abatements.  For  these  reasons,  the 
Agency  believes  it  prudent  to  deal  with 
these  general  issues  in  subsequent 
rulemakings  and  regulatory 
interpretations  which  will  further 
address  work  practices  and 
/certification  requirements  for  both. 

While  the  Agency  believes  that  these 
issues  are  best  addressed  in  the  overall 
fiamework  of  the  section  402  work 
practices  and  certification  standards,  it 
is  nevertheless  concerned  that  those 


uncertified  individuals  who  may  seek  to 
determine  hazards  may  not  always 
produce  results  of  the  same  quality  and 
reliability  as  those  obtained  by  a 
certified  risk  assessor,  and  that  the  use 
of  uncertified  personnel  to  determine 
the  presence  or  absence  of  lead-based 
paint  hazards  should  be  considered 
with  caution. 

Sampling  of  dust  and  soil  to 
determine  lead-based  paint  hazards  is 
not  a  trivial  procedure.  The  procedures 
which  must  be  followed  by  risk 
assessors  in  determining  the  natiue  and 
extent  of  lead-based  paint  hazards  at  a 
property  are  stated  at  40  CFR  745.227. 
If  uncertified  individuals  are  used  to 
determine  hazards,  it  is  critical  that  they 
have  the  appropriate  training,  and 
foUow  appropriate  procedures  for 
sampling,  custody  of  samples,  and 
analysis  of  samples  to  obtain  defensible 
results.  If  uncertified  persons  lack  the 
training  and  experience  to  determine 
lead-based  paint  hazards  properly,  their 
findings  may  resiUt  in  detrimental 
consequences  to  the  health  of  children 
and  create  false  liabilities  for  property 
owners.  A  false  negative  result-the 
failure  to  determine  the  presence  of  a 
hazard  when  one  actually  exists,  will 
fail  to  protect  children  from  real 
hazards.  A  felse  positive  result-the 
determination  of  a  hazard  when  none  is 
present-may  cause  an  owner  to  spend 
additional  resources  to  hire  a  certified 
risk  assessor. 

IV.  Overview  of  Significant  Public 
Comments  and  EPA's  Responses 

In  response  to  the  proposed  rule,  EPA 
received  over  500  comments 
representing  the  general  public,  national 
and  local  environmental  groups, 
national  and  local  lead-poisoning 
prevention  advocacy  groups,  the  lead 
rnining  and  manufactiuing  industry. 
State  and  local  governments,  other 
Federal  Agencies,  community -based 
organizations,  and  Federal  Advisory 
Committees,  among  others.  These 
comments  address  niunerous  issues, 
including  EPA's  interpretation  of  the 
statutory  requirements,  the  policy  basis 
for  the  standards,  the  Agency's  technical 
analysis,  and  the  Agency's  decisions 
regarding  the  standards  and  other 
regulatory  requirements.  As  noted 
previously,  the  RTC  document  contains 
EPA's  detailed  characterizations  and 
responses  to  all  significant  public 
comments. 

This  section  of  the  preamble  presents 
in  summary  form,  the  characterizations 
and  responses  to  the  comments  on  the 
issues  that  EPA  believes  are  of  greatest 
interest  to  the  public.  These  comments, 
specifically,  are  as  follows:  (1)  It  is  not 
appropriate  imder  the  statutory 


reqiiirements  of  Title  X,  or  from  a  policy 
perspective,  to  consider  costs  in  the 
development  of  the  hazard  standards; 
(2)  standards  would  fail  to  protect 
children  in  irmer-city  neighborhoods 
who  are  at  greatest  risk;  (3)  the  dust 
hazard  standard  should  be  significantly 
lower;  and  (4)  EPA  should  provide  a 
better  explanation  of  the  differences 
between  the  TSCA  section  403  hazard 
standards  for  soil  and  the  Superfund 
approach  for  addressing  lead  in  soil. 

A.  Consideration  of  Costs  in  Developing 
Dust  and  Soil  Hazard  Standards 

As  discussed  extensively  in  the 
preamble  to  the  proposed  rule,  this 
preamble  and  the  RTC  document,  EPA 
chose  to  base  its  dust  and  soil  hazard 
standards  on  consideration  of  the 
potential  for  risk  reduction  of  actions 
that  may  be  taken  (considering 
imcertainties  in  the  data  and  scientific 
evidence  describing  the  risks)  and 
whether  such  risk  reductions  are 
commensiuate  with  the  costs  of  those 
actions.  This  is  commonly  referred  to  as 
cost-benefit  balancing.  Further,  the 
Agency  has  decided  to  base  the  hazard 
standards  on  the  levels  at  which,  on  a 
national  level,  risks  justify  abatement  in 
order  to  comply  with  the  statutory 
standard  that  the  hazard  levels  are  those 
that  "would  result"  in  adverse  health 
effects.  EPA  has  noted,  however,  in 
various  places  throughout  this 
preamble,  that  temporary  measures  and 
interim  controls  can  be  appropriate  in 
many  situations.  The  analysis  of 
abatement,  as  noted  further  below,  is 
EPA's  analytical  model.  The  Agency 
may  not  require  any  particular  action  to 
be  taken. 

A  number  of  comments  from  some 
advocacy  groups  and  some  government 
organizations  expressed  general 
disagreement  with  this  approach  from 
both  a  legal  and  policy  standpoint. 
Other  comments  provided  detailed 
argiunents  both  for  and  against  this 
approach.  EPA  responds  in  the  RTC 
document  to  the  more  detailed 
argiiments  raised  by  these  comments. 
However,  the  Agency  believes  it  is 
appropriate  to  discuss  the  issue  more 
generally  in  this  preamble  to  clear  up 
important  issues  and  to  allay  apparent 
fears  of  some  members  of  the  public. 

Conunents  criticizing  EPA's  use  of 
cost-benefit  balancing  generally  argued 
that  it  is  inappropriate  to  make 
decisions  regarding  the  selection  of 
hazard  standards  based  on  cost  or  other 
risk  management  considerations. 
Serious  concern  was  expressed  that  EPA 
modified  health-based  protective 
standards  by  cost,  or  feasibility, 
considerations  and  that  scientific 
decisions  about  a  health  based  standard 
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cannot  be  modified  by  such 
considerations.  These  conunents  aigued 
that  EPA  should  have  made  decisions 
by  tying  hazard  standards  to  a  target 
blood  lead  level.  Costs  and  other  risk 
management  fectors  should  only  be 
considered  by  persons  implementing 
the  standards. 

EPA  beUeves  it  is  necessary  to  explain 
how  cost-benefit  balancing  was  used  in 
this  rulemaking.  First,  the  decision  to 
use  a  cost-benefit  balancing  approach  is 
within  the  Agency's  statutory  authority. 
Title  X  and  TSCA  Title  IV  neither 
require  nor  preclude  the  consideration 
of  costs  in  setting  the  standards.  EPA's 
interpretation  of  the  statute,  however, 
shows  that  an  approach  that  uses  cost- 
benefit  balancing  is  consistent  with  the 
statutory  language  and  legislative 
history,  as  described  more  fully  in  the 
proposal  (63  FR  at  30312-30314),  earlier 
in  tins  preamble  and  the  RTC  dociunent. 

A  cost-benefit  balancing  framework 
provides  EPA  with  an  approach  to  factor 
imcertainty  in  scientific  data  into  the 
decisionmaking  and  to  set  standards 
where  there  are  no  distinct  boundaries. 
For  this  action,  EPA's  dilemma  is  to 
choose  as  a  hazard  that  level  of  lead 
above  which  the  Agency  is  reasonably 
confident  that  adverse  effects  would 
result.  Below  that  level  there  may  still 
be  adverse  effects,  but  the  weight  of 
scientific  evidence  indicating  adverse 
efiiects  is  not  as  great.  This  formulation, 
of  course,  is  an  over  simplification  by 
necessity.  The  Agency  is  tasked  with 
line  drawing  by  Congress  in  a 
drciunstance  where  there  are  no  clear 
lines.  At  the  simplest  level,  no  one  can 
say  that  1,201  ppm  of  lead  in  soil  is 
worthy  of  abatement  and  1,199  ppm  is 
not.  As  a  result,  consistent  with  the 
applicable  statute,  EPA  used  a  balancing 
approach  to  pick  the  cutoff  level  above 
which  a  regulatory  hazard  exists. 

EPA's  approach  first,  and  foremost, 
considers  the  weight  of  evidence  a.<!  to 
whether  dust  or  soil  lead  will  actually 
result  in  adverse  effects.  The  siurogate 
for  adverse  effects  is  a  consideration  of 
blood  lead  levels  and  the  potential 
effects  elevated  blood-lead  levels  can 
have  on  intelligence  and  lifetime 
earnings.  Reduction  in  blood  lead  levels 
and,  presumably,  increased  lifetime 
earnings  are  then  related  to  reduction  in 
environmental  levels.  No  one  would 
dispute  that  the  higher  the 
environmental  lead  levels  are  in  any 
partioilar  mediiun  (e.g.,  soil  or  dust), 
the  greater  the  likelihood  of  increased 
blood-lead  due  to  exposure  bom  that 
mediimi.  At  low  environmental  lead 
levels,  there  is  less  confidence  that  any 
specific  mediinn  is  responsible  for 
blood-lead  level  increases.  EPA's 
problem  is  drawing  the  line  at  which 


concern  for  exposure  to  lead  from  paint, 
dust,  and  soil  diminishes  that  is,  those 
levels  below  which  EPA  will  decide  a 
regulatory  hazard  does  not  exist. 

EPA,  using  the  best  scientific 
evidence  it  had,  did  the  line  drawing  by 
assigning  a  monetary  value  to  the  health 
effects  that  will  be  prevented 
("benefits")  and  evaluating  whether 
elimination  (abatement)  of  the  lead 
hazard  that  causes  these  effects  is 
commensurate  with  the  societal 
resources  (determined  by  the  costs  of 
abatement)  that  would  be  expended  by 
doing  the  abatement.  This  gives  EPA  a 
way  to  evaluate  the  certainty  of  the 
scientific  evidence  and  develop  the 
confidence  it  needs  to  determine  that 
the  levels  it  has  chosen  would  result  in 
adverse  effects.  Essentially,  in  this  area 
of  scientific  imcertainty  about  risk,  EPA 
is  more  willing  to  say  that  a  regulatory 
hazard  exists  if  it  can  find  that  costs  of 
abatement  are  expected  to  be 
reasonable.  Costs,  of  course,  are  given 
far  less  weight  (or  maybe  no  weight  at 
all)  in  circumstances  in  which  adverse 
effects  are  a  certainty.  Certainty  simply 
does  not  exist  at  the  lower  lead  levels 
with  which  the  Agency  is  dealing  in  this 
rule. 

Two  salient  points  need  to  be 
reiterated  here  on  how  a  cost-balancing 
analysis  was  used  in  this  rulemaking.  In 
the  first  place,  for  this  rule,  cost-benefit 
balancing  is  a  useful  method  for 
decision  making  within  the  range  of 
uncertainty  in  the  Agency's  analyses.  In 
any  event,  use  of  the  analysis  only  helps 
define  the  boundaries  of  the  inquiry  and 
is  not  a  sole  basis  for  any  decision.  Once 
EPA  decided  the  range  of  options,  the 
Agency  chose  the  levels  within  those 
ranges.  Second,  EPA  used  the  normative 
cost-benefit  analysis  only  to  compare 
options  with  the  understanding  that  the 
relative  balance  of  costs  and  benefits 
estimated  should  be  reflective  of  the 
relative  balance  of  actual  costs  and 
benefits.  Thus,  decision  makers  still 
needed  to  exercise  judgement.  There  is 
no  "black  box"  into  which  niunbers  are 
entered  and  a  decision  comes  out. 

The  comments  that  object  to  EPA's 
approach  for  hazard  determination  for 
dust  and  soil  offer  as  an  alternative 
determination  of  hazards  by  reference 
only  to  environmental  levels  that  are 
associated,  through  modeling,  with  a 
percentage  of  children  exceeding 
various  blood  lead  levels.  For  example, 
a  hazard  standard  could  be  that  level  at 
which  models  show  no  more  than  5% 
of  children  would  exceed  10  ^g/dL  of 
blood  lead.  This  type  of  standard  would 
be  based  solely  on  the  toxicity  of  lead 
(at  a  particular  blood  level)  and  the 
potential  exposure.  While  EPA  did  use 
this  method  for  picking  the  initial 


candidate  hazard  levels,  the  Agency 
declined  to  use  this  method  for 
choosing  hazards. 

The  reasonableness  of  EPA's  approach 
is  supported  to  a  large  extent  by  the  fact 
that  the  Agency  received  several 
comments  recommending  particular 
blood  levels  and  percentages  but  no 
comment  provided  EPA  with  any  kind 
of  rational  basis  for  choosing  the 
standard  based  on  those  levels  and 
percentages.  Most  of  these  comments 
argued  for  having  no  more  than  5%  of 
children  above  10  ^g/dL.  However,  they 
provided  no  rationale  for  saying  why 
this  would  meet  the  "would  result" 
standard  for  determining  lead-based 
paint  hazards  (i.e.,  why  shouldn't  we 
have  zero  children  above  10  ^g/dL,  or 
why  10  \ig/dL  is  the  proper  niunber  for 
the  hazard  determination  and  not  a 
higher  or  lower  number). 

EPA's  view  of  the  cost-benefit 
approach  points  out  another 
misconception  in  the  comments  about 
cost-benefit  analysis.  This 
misconception  is  that  EPA's  approach  is 
not  health-based,  but  instead  modifies  a 
protective  standard  based  on  cost 
considerations.  Commenters  also  seem 
to  believe  that  the  Agency  is  using  cost 
considerations  to  leave  children 
improtected.  This  is  not  the  case. 
Instead,  as  discussed  above,  EPA 
evaluated  different  options  within  the 
range  of  scientific  uncertainty  provided 
by  the  two  models  used  in  the  Agency's 
analyses.  While  it  is  true  that  as  levels 
get  higher,  the  certainty  regarding  the 
probability  of  harm  increases,  this  does 
not  mean  that  lower  levels  should  be 
discounted  or  never  addressed.  It  may 
mean,  however,  that  as  you  go  lower, 
the  levels  are  less  likely  to  meet  the  goal 
of  this  rule  to  set  levels  at  which  all 
abatements  are  specified  to  be 
conducted  in  a  specific  way.  For 
purposes  of  setting  such  a  national 
standard,  EPA  believes  that  it  is 
reasonable  to  choose  a  level  within  the 
range  at  which  there  is  greater  certainty 
regarding  the  probability  of  harm,  being 
always  mindful  of  the  need  to  advise  the 
public  that  lower  levels  are  not  risk-free 
and  may  in  individual  cases  present 
significant  risks. 

Given  the  range  of  uncertainty  shown 
in  its  analyses  for  this  rule,  EPA  is 
choosing  an  option  that  the  Agency  ' 

believes  provides  protection,  and  at 
which  there  is  a  higher  level  of  certainty 
that  in  all  cases  abatement  is  likely  to 
reduce  risks  significantly.  EPA  has  set 
its  diist  and  soil  hazard  standards  at  the 
lowest  levels  at  which  it  believes  across- 
the-board  abatement  and  its  associated 
expenditure  of  resources  is  justified. 
Evaluation  of  resource  allocation,  of 
which  costs  are  a  measure,  is  a  method 
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that  was  used  in  this  rule  as  a  tool  to 
make  decisions  within  a  set  range  of 
uncertainty. 

Finally,  EPA's  hazard  standards 
should  not  be  considered  in  isolation, 
but  must  be  considered  along  with  the 
Agency's  tiered  approach  for  paint  and 
soil.  Under  this  approach,  the  Agency 
recognizes  that  risks  could  exist  below 
the  hazard  standard  and  recommends 
that  organizations  and  individuals  may 
want  to  consider  taking  some  action, 
informed  by  knowledge  of  local 
circiunstances,  at  levels  below  the 
hazard  levels. 

B.  Standards  Do  Not  Protect  Children  at 
Greatest  Risk 

Groups  representing  environmental 
justice  and  children's  health  protection 
interests  argued  that  the  standards  do 
not  protect  children  at  greatest  risk. 
Some  argued  that  the  1  to  5% 
probability  level  for  exceeding  10  ^g/dL 
(EPA's  basis  for  choosing  the  initial 
candidate  hazard  levels  in  the  final  rule 
and  the  Agency's  basis  for  evaluating 
lead-contaminated  dust  and  soil  in  the 
proposed  rule)  would  result  in  no 
improvement  because  the  percentage  of 
chUdren  with  elevated  blood  lead  levels 
is  already  below  5%.  Therefore,  the 
populations  with  the  highest  blood  lead 
levels  would  not  benefit  from  the 
standards. 

EPA  strongly  disagrees  with  this 
assertion  and,  in  fact,  has  concluded 
that  the  exact  opposite  is  true.  The 
argument  that  the  1  to  5%  probability 
criteria  would  result  in  no  improvement 
for  children  at  risk  reflects  confusion 
with  respect  to  the  national  blood-lead 
data  and  risk  to  individual  children. 
The  national  blood-lead  data  is 
composed  of  millions  of  children 
exposed  to  a  brdad  variety  of 
environmental-lead  conditions.  As  such, 
it  actually  consists  of  a  broad  range  of 
individual  risks  ranging  from  near  zero 
to  levels  above  50%  for  children 
exposed  to  the  very  worst  conditions. 
The  average  population  risk  is  just 
below  5%.  Children  in  at-risk 
communities  tend  to  have  the  higher 
individual  risk,  as  borne  out  by  the 
higher  prevalence  of  elevated  blood  lead 
levels  in  these  communities  (e.g.,  >  20% 
for  African  American  children  living  in 
pre-1950  housing). 

In  fact,  the  hazard  standards  identify 
a  higher  percentage  of  African- American 
children  than  any  other  group. 
Moreover,  instead  of  offering  more 
protection  to  children  in  at-risk 
communities,  more  stringent  standards 
may  actually  afford  less  protection  to 
these  children  by  diluting  the  resources 
available  to  address  hazards  in  these 
communities. 


C.  Dust-Lead  Hazard  Standard  Should 
be  Significantly  Lower 

Several  comments  argued  that  the 
dust-lead  hazard  should  be  significantly 
lower,  in  the  5  to  10  jig/ft'  range.  They 
claimed  that  a  hazard  should  be  found 
because  more  than  5%  of  children 
would  have  blood  lead  levels  above  10 
^g/dL.  This  recommendation  is  based 
on  several  analyses  including  an 
independent  analysis  of  the  Rochester 
Lead-in-Dust  Study  and  the  so-ceilled 
HUD  pooled  analysis.  According  to 
these  commenters,  these  analyses  show 
that  significant  risk  exists  where  floor 
dust-lead  levels  are  below  10  jig/ft^. 

EPA  agrees  that  significant  risks 
should  be  addressed  but  disagrees  with 
the  approach  of  these  commenters.  First, 
as  noted  above,  these  comments 
provided  no  rational  basis  for  deciding 
that  a  regulatory  hazard  exists  based 
solely  on  environmental  levels 
associated  with  particiilar  blood  lead 
levels.  Nevertheless,  EPA  concludes 
after  review  of  these  comments  and 
analyses  that  the  results  showing  more 
than  5%  of  children  exceed  10  ^g/dL  at 
the  low  environmental  levels  were 
achieved  by  focusing  almost  exclusively 
on  the  contribution  of  dust-lead  to 
exposure  and  not  adequately  accoimting 
for  the  contribution  of  soil  and 
deteriorated  lead-based  paint  to 
exposiue.  When  exposure  to  these  other 
sources  is  adequately  accounted  for,  as 
EPA  believes  was  done  in  its  analysis, 
significant  risk  attributable  to  dust-lead 
is  not  found  imtil  dust-lead  levels  on 
floors  reach  40  ^g/ft^. 

The  data  also  indicate  that  to  make 
predictions  of  risk  based  exclusively  on 
dust-lead  measiu«ments  would  be  an 
inefficient  and  imprudent  approach.  An 
examination  of  the  Rochester  data 
reveals  that  in  practically  every  case 
where  there  was  a  child  with  an 
elevated  blood  lead  level  and  floor  dust 
lower  than  40  ^g/ft^,  soil-lead  levels 
were  elevated  and/or  deteriorated  lead- 
based  paint  was  present.  Moreover,  in 
most  houses  with  dust-lead  levels  below 
40  M-g/ft^*  children  did  not  have  elevated 
blood  lead  levels  because  other 
significant  sources  of  exposure  were  not 
present. 

EPA  believes  that  the  above- 
mentioned  empirical  data  supports  its 
view  that  it  is  more  technically  correct 
to  assess  and  control  exposure  in  all 
three  media,  as  opposed  to  taking  an 
approach  that  focuses  exclusively  on 
dust.  Given  the  uncertainty  that  exists 
vtith  respect  to  the  contribution  to 
exposure  presented  by  each  medium 
individually,  the  Agency  believes  that  it 
is  prudent  to  control  exposure  from  the 
combination  of  paint,  dust,  and  soil 


together  rather  than  individually.  Also, 
control  of  all  three  media  also  prevents 
recontamination  of  one  mediiun  by 
another,  making  control  efforts  more 
effective. 

D.  Relationship  of  Soil  Hazard  Standard 
to  Superfund  Soil  Cleanup  Standards 

Several  commenters  expressed 
concern  about  the  difference  between 
the  TSCA  approach  for  addressing  lead 
in  soil  in  pre-1978  residential  property 
and  the  approach  under  programs 
administered  by  the  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)  specifically,  Superfund  sites 
and  RCRA  Corrective  Action  Facilities. 
Responses  to  comments  on  the  details  of 
the  differences  in  the  programs  are 
addressed  in  the  RTC  document.  In  this 
section,  however,  EPA  responds 
generally  to  issues  raised  on  the 
relationship  between  the  programs 
administered  by  OSWER  and  TSCA.  In 
general,  comments  identified  concerns 
that  differences  in  the  two  programs 
could  cause  confusion  and  that  persons 
responsible  for  cleanup  under  the 
OSWER  programs  could  use  the  TSCA 
standard  to  avoid  taking  response 
actions  to  achieve  protection. 

As  a  preliminary  matter,  EPA 
emphasizes  that  at  lead-contaminated 
residential  sites  both  TSCA  and  the 
OSWER  programs  seek  to  protect  the 
health  of  the  most  susceptible 
population  (children  luider  6  years  of 
age)  and  to  promote  a  program  that 
assesses  and  addresses  risk.  The 
approaches  taken  by  the  various 
programs  share  many  important  aspects, 
but  also  differ  in  some  respects  because 
of  their  purposes.  The  TSCA  program  is 
guided  by  this  section  403  rule,  which 
identifies  lead-base  paint  hazards, 
which  consist  of  lead  paint  and  lead- 
containing  residential  dusts  and  soils 
that  the  Agency  considers  to  be  hazards 
under  apphcable  statutory  criteria. 
Guidance  for  the  OSWER  programs  is 
provided  by  the  1994  Revised  Interim 
Soil  Lead  (Pb)  Guidance  for  CERCLA 
Sites  and  RCRA  Corrective  Action 
Facilities  (OSWER  Directive  #  9355.4- 
12, 1994)  and  Clarification  to  the  1994 
Revised  Interim  Soil  Lead  (Pb)  Guidance 
for  CERCLA  Sites  and  RCRA  Corrective 
Action  Facilities  (OSWER  Directive  # 
9200.4-27P,  August  27,  1998)  (Refs.  15 
and  16). 

The  EPA  programs  that  implement  the 
RCRA  and  CERCLA  statutes  rely  on  the 
lEUBK  model  for  relating  environmental 
levels  to  blood  lead  levels  in  children. 
The  OSWER  soil  lead  guidance 
reconunends  that  the  lEUBK  Model  be 
applied  to  utilize  site-specific 
information  that  can  be  very  important 
in  evaluating  the  risks  at  hazardous 
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waste  sites  with  residential  exposure 
scenarios.  This  section  403  rule  also 
employs  analyses  that  have  relied  on  the 
lEUBK  Model  and  the  empirical  model 
which  employs  analyses  based  on 
empirical  data. 

In  the  absence  of  site-specific 
information  at  hazardous  waste  sites, 
EPA  believes  that  soil  lead  levels  above 
400  ppm  may  pose  a  health  risk  to 
children  through  elevated  blood  lead 
levels.  The  400  ppm  screening  level 
identified  in  the  OSWER  soil  lead 
guidance  is  consistent  with  both  the 
children's  play  area  hazard 
determination  identified  in  this  rule  and 
the  initial  candidate  hazard  level 
discussed  in  this  preamble.  Site-specific 
information  at  hazardous  waste  sites 
would  provide  a  basis  to  identify  a 
different  soil  lead  level  that  would  be 
protective  of  health.  The  TSCA  soil 
hazard  levels  of  400  ppm  (play  areas) 
and  an  average  1,200  ppm  (rest  of  yard) 
should  not  be  understood  as  a  minimum 
cleanup  level  for  lead  in  soils  at 
hazardous  waste  sites  and  levels  greater 
than  these  could  be  consistent  with 
CERCLA  requirements,  depending  on 
site-specific  factors.  Soil  lead  levels  less 
than  these  still  may  pose  serious  health 
risks  and  may  warrant  timely  response 
actions  including  abatement.  The 
hazard  standard  in  this  TSCA  rule  was 
intended  as  a  "worst  first"  level  that 
will  aid  in  setting  priorities  to  address 
the  greatest  lead  risks  promptly  at 
residential  and  child-occupied  facilities 
affected  by  lead-based  paint. 

In  contrast  with  the  section  403  rule, 
which  establishes  minimum  national 
standards  that  are  designed  to  be  used 
at  millions  of  residential  properties  and 
child-occupied  facilities  across  the 
nation,  the  studies  that  take  place  at 
CERCLA  or  RCRA  involve  multiple 
hazardous  substances  with  potentially 
numerous  sources  of  contamination  and 
multiple  pathways  of  exposing  that 
require  that  response  levels  be 
developed  with  site-specific 
information.  Other  statutory  and 
regulatory  criteria  that  would  typically 
be  considered  in  determining  a  final 
clean-up  niunber  include:  long-term 
effectiveness  and  permanence;  and 
reduction  of  toxicity,  mobility,  or 
volume  through  treatment;  short-term 
effectiveness;  implementability;  cost; 
State  acceptance;  and  community 
acceptance. 
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VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  designated  this  an 
"economically  significant  regulatory 
action,"  because  this  action  may  result 
in  behavioral  changes  that  involve 
increased  expenditures  by  owners  of 
target  housing  and  child-occupied 
facilities,  with  a  potential  annual  effect 
on  the  economy  of  $100  million  or 
more.  Although  the  establishment  of  the 
standards  contained  in  this  rule  do  not, 
in  and  of  themselves,  mandate  any 
action,  the  Agency  recognizes  that  the 
existence  of  the  hazard  standards  may 
influence  the  decisions  or  actions  of 
owners  of  target  housing.  This 
ndemaking  was  therefore  submitted  to 
OMB  for  review  under  this  Executive 
Order,  and  any  changes  made  during 
that  review  have  been  dociunented  in 
the  public  version  of  the  official  record. 

In  addition,  while  EPA  does  not 
believe  that  this  action,  in  and  of  itself, 
imposes  any  requirements,  EPA  has 
prepared  an  economic  analysis  of  the 
potential  impacts  of  this  action,  which 
is  contained  in  a  document  entitled 
Economic  Analysis  of  Toxic  Substances 
Control  Act  Section  403:  Lead-Based 
Paint  Hazard  Standards  (Ref.  ).  The 
Agency  believes  that,  in  establishing  the 
standards,  it  is  reasonable  to  consider 
the  potential  costs  and  benefits 
associated  with  the  possible  actions  that 
an  owner  could  or  might  take  based  on 
the  hazard  standard.  The  analysis,  in 
conjunction  with  other  considerations, 
helped  the  decision-makers  to  select  the 
final  hazard  standards  presented  in  this 
dociunent.  The  analysis  is  aveiilable  as 
a  part  of  the  public  version  of  the 
official  record  for  this  action  and  is 
briefly  summarized  here. 
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Building  on  the  economic  analysis  for 
the  proposed  rule  (Ref.  ?),  which  is 
summarized  in  Unit  XII  of  the  proposed 
rule  (63  FR  at  30349-30351),  the  final 
economic  analysis  contains  one  major 
change.  For  the  final  rule.  EPA  separtely 
assessed  the  costs  and  benefits 
associated  with  a  separate  soil  standard 
for  play  areas  and  presented  the  results 
in  Appendix  7  of  the  Economic 
Analysis.  The  following  summary  of  the 
economic  analysis  focuses  on  this 
change.  A  summary  of  the  rest  of  the 
analysis  was  presented  in  the  proposed 
rule  (63  FR  at  30349-30351). 

In  this  additional  analysis,  the  revised 
model  goes  through  a  three-step  process 
to  estimate  which  homes  might  incur  a 
soil  abatement  and  what  parts  of  the 
yard  might  be  addressed.  The  first  two 
steps  are  the  same  as  the  original  model, 
a  third' step  was  added  to  address  the 
play  area  issue.  In  the  original  model,  if 
the  home's  average  of  near  and  remote 
soil  concentrations  did  not  exceed  the 
standard,  then  the  model  assiuned  that 
no  soil  abatements  would  occur.  In  the 
revised  model,  if  the  average  soil 
concentrations  were  below  the  soil 
standard,  then  the  play  area 
(represented  by  the  remote  area)  soil 
concentration  was  compared  to  the 
standard.  If  this  alone  exceeded  the 
standard,  then  the  model  assumed  that 
the  play  area  soil  would  be  removed  and 
replaced. 

The  Agency  notes  that  the  costs 
presented  here  for  soil  response  actions 
are  based  upon  the  assumption  that 
those  responses  would  be  soil 
abatement.  As  noted  previously  in  this 
preamble,  in  performing  its  analyses  for 
this  rule,  the  Agency  could  not 
quantitatively  compare  interim  control 
strategies  with  abatement  strategies 
because  there  are  only  limited  data 
available  on  the  effectiveness  of  interim 
controls  over  extended  periods  of  time, 
and  those  data  which  are  available  are 
not  suitable  for  quantitative 
comparisons  with  abatements. 
Nevertheless,  experience  with  interim 
control  programs  is  increasing  and 
certain  organizations,  particularly 
public  health  and  housing  agencies, 
believe  they  have  been  able  to  develop 
effective  programs  for  interim  controls 
which  achieve  virtually  the  same  degree 
of  risk  reduction  as  do  abatement 
programs,  but  at  much  reduced  cost. 
Thus,  to  the  extent  that  interim  control 
strategies  are  used  rather  than 
abatement,  the  actual  costs  may  be 
different  horn  those  presented  below. 

The  play  area  is  assumed  to  be  much 
smaller  than  the  entire  remote  area  of 
the  yard,  and  separate  soil  intervention 
imit  costs  were  estimated  for  the  play 
area.  The  costs  assume  that  the  average 


play  area  for  a  single-family  home  is  200 
square  feet,  and  the  average  play  area  for 
a  multi-family  building  is  400  square 
feet.  The  play  area  soil  intervention 
costs  are  estimated  to  be:  $1,070  for  a 
single-family  house  ($1,738  if  the  soil  is 
hazardous),  and  $1,566  for  multi-family 
buildings  ($2,903  if  the  waste  is 
hazardous).  In  addition  to  these  soil 
intervention  costs,  each  home  inciu-s  a 
dust  clean-up.  Because  dust  clean-ups 
are  required  for  certain  other 
interventions,  a  particular  home  may 
already  be  inciuring  dust  clean-up  costs 
and  would  not  incur  a  second  set  of 
dust  clean-up  costs. 

The  total  costs  (estimated  over  a  50- 
year  span,  and  discoimted  at  3%)  for  the 
final  dust  and  soil  standards  of  40  \ig/ 
fl^  for  floor  dust,  250  ^g/ft-  for  window 
sill  dust  and  1,200  ppm  for  soil,  are 
estimated  to  be  $69  billion,  while  the 
total  estimated  benefits  are  $192  billion 
using  the  lEUBK  model  and  $49  billion 
using  the  empirical  model,  resulting  in 
estimated  net  benefits  of  $123  billion 
using  the  lEUBK  model  and  $20  billion 
using  the  empirical  model.  About  26.7 
million  homes  are  projected  to  exceed 
one  or  more  of  the  standards,  and  the 
Agency  projected  approximately  46.0 
million  children  would  experience 
reduced  exposure  to  household  lead  in 
soil,  dust,  and  paint. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Agency  hereby  certifies  that 
this  final  rule  will  not  have  a  sigiuficant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  factual 
basis  for  the  Agency's  determination  is 
presented  in  the  small  entity  impact 
analysis  prepared  as  part  of  the 
economic  analysis  for  this  rule  (Ref.  14), 
and  is  briefly  summarized  here. 

It  is  important  to  first  note  that  this 
rule  does  not,  in  and  of  itself,  mandate 
any  action,  or  directly  impose  any  costs. 
Nevertheless,  since  the  Agency 
recognizes  that  the  existence  of  the 
hazard  standards  may  influence  the 
decisions  or  actions  of  owners  of  target 
housing,  the  Agency  has  considered  the 
potential  costs  and  benefits  associated 
with  the  possible  actions  that  a  small 
entity  could  or  might  take  based  on  the 
hazard  standard.  In  addition,  EPA  has 
already  promulgated  several  regulations 
implementing  other  sections  of  Tide  X 
that  use  or  reference  the  hazard 
standards  contained  in  this  rule,  and 
also  has  a  few  other  related  regulations 
under  development.  In  promidgating 
these  regulations,  the  Agency  has  and 
will  continue  to  consider  the  potential 
adverse  impacts  on  small  entities  in  the 
context  of  those  regulations,  and  in 


compliance  with  the  RFA.  In  general, 
EPA  strives  to  minimize  potential 
adverse  impacts  on  small  entities  when 
developing  regulations  to  achieve  the 
enviroiunental  and  human  health 
protection  goals  of  the  statute,  and  the 
Agency. 

For  the  purpose  of  analyzing  the 
potential  impacts  of  this  rule  on  small 
entities,  EPA  used  the  definition  for 
small  entities  that  is  found  in  section 
601  of  the  RFA.  Under  section  601, 
"small  entity"  is  defined  as:  (1)  A  small 
business  that  meets  Small  Business 
Administration  (SBA)  size  standards 
codified  at  13  CFR  121.201  which  uses 
the  NAICS  codes  to  categorize 
businesses;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  SBA  size 
standard  for  the  types  of  small 
businesses  potentially  impacted  by  this 
rule  is  $5  million  in  annual  revenues  for 
operators  of  multi-family  housing  or 
apartment  buildings  (NAICS  code 
531110  and  531311). 

It  its  analysis,  the  Agency  has 
assumed  that  this  rule  would  impact 
small  businesses  that  engage  in  lead- 
based  paint  activities  (i.e.,  abatement, 
risk  assessment,  etc.),  small  businesses 
that  offer  LBP  activity  related  training, 
small  businesses  that  own  or  manage 
rental  properties  involving  target 
housing,  small  not-for-profit 
organizations  that  are  engaged  in  LBP 
activities  and  are  not  dominant  in  their 
field,  and  small  governmental 
jurisdictions  that  receive  assistance 
through  Federal  housing  programs  (i.e.: 
city  and  county  public  housing 
authorities).  By  definition.  States  and 
Federal  agencies  are  not  small. 

Based  on  the  analysis,  the  Agency 
estimates  that  approximately  99%  of  the 
firms  would  have  less  than  a  1%  impact 
on  revenues  due  to  this  rule,  and 
approximately  1%  of  firms  could 
experience  impacts  between  1%  and  3% 
of  rental  revenue.  A  comparison  of 
annual  compliance  costs  to  annual 
rental  income  is  equivalent  to  the 
conunonly  used  ratio  of  compliance 
costs  to  sales.  Although  the  rule  could 
impact  a  substantial  number  of  small 
entities,  this  analysis  indicates  that  the 
potential  impact  should  not  be 
significant. 

Information  relating  to  this 
determination  has  been  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  upon  request. 
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and  is  included  in  the  public  version  of 
the  official  record  for  this  rulemaking. 

C.  Paperwork  Reduction  Act 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.)  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  ONffl  control  niunbers  for  EPA's 
regiilations,  after  initial  publication  in 
the  Federal  Register,  are  maintained  in 
a  list  at  40  CFR  part  9. 

This  final  regulatory  action  does  not 
contain  any  information  collection 
requirements  that  require  additional 
OMB  approved  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.  Specifically,  States  and  Tribes  with 
authorized  programs  imder  40  CFR  part 
745,  subpart  L  will  still  need  to 
demonstrate  their  standards  for 
identifying  lead-based  paint  hazards 
and  clearance  standards  for  dust,  in  the 
reports  that  they  submit  to  EPA  imder 
40  CFR  745.324(h).  This  reporting 
requirement  is  contained  in  the 
regulations  implementing  TSCA 
sections  402(a)  and  404,  for  which  the 
Information  Collection  Request  (ICR) 
has  already  been  approved  by  OMB 
under  control  numfaNsr  2070-0155  (EPA 
ICR  No.  1715).  As  a  part  of  the  economic 
analysis,  EPA  also  re-examined  this  ICR 
and  determined  that  the  burden 
estimates  provided  in  the  ICR  would  not 
change  as  a  residt  of  the  promulgation 
of  the  standards  proposed.  Because 
there  are  no  new  information  collection 
requirements  to  consider,  or  any 
changes  to  the  existing  requirements 
that  might  impact  the  existing  burden 
estimates,  additional  OMB  review  and 
approval  under  the  PRA  is  not 
necessary. 

D.  Unfunded  Mandates  Reform  Act 

Pxirsuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104—4,  EPA  has  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  As 
indicated  previously,  this  rule  does  not, 
in  and  of  itself,  mandate  any  action,  or 
directly  impose  any  costs.  Nevertheless, 
the  Agency  recognizes  that  the  existence 
of  the  hazard  standards  may  influence 
the  decisions  or  actions  of  State,  local  or 
tribal  governmental  officials  as  they 
relate  to  lead-based  paint  activities,  i.e., 
hazard  interventions  and  risk 
assessments.  In  addition,  EPA  has 
already  promulgated  several  regulations 
implementing  other  sections  of  Title  X 


that  use  or  reference  the  hazard 
standards  contained  in  this  rule,  and 
has  a  few  other  related  regulations 
under  development.  In  promulgating 
these  regulations,  the  Agency  has  and 
will  continue  to  consider  the  potential 
impacts  on  State,  local  or  tribal 
governments. 

The  UMRA  requirements  in  sections 
202,  204,  and  205  do  not  apply  to  this 
rule,  because  this  action  does  not 
contain  any  "Federal  mandates"  or 
impose  any  "enforceable  duty"  on 
State/Tribal,  or  local  governments  or  on 
the  private  sector.  The  requirements  in 
section  203  do  not  apply  because  this 
rule  does  not  contain  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

E.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct . 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications,  because  it  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Although  the 
standards  established  by  this  regidation 
may  be  adopted  by  any  State,  this 
regidation  does  not  contain  any 
mandates,  and  will  not,  therefore, 
impose  any  substantial  direct  costs  on 
States.  Nor  would  the  rule  substantially 
affect  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
involved  State  and  local  governmental 
agencies  in  an  extensive  "dialogue" 
process,  which  is  discussed  in  more 
detail  in  Unit  II  of  the  pieamble  to  the 
proposal  (63  FR  at  30307).  During 
development  of  the  proposed  rule,  EPA 
also  consulted  with  the  States  at 
meetings  of  the  Forum  on  State  and 
Tribal  Toxics  Action  and  the  annual 


EPA  meeting  with  State  program 
representatives. 

F.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

This  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments,  nor  does  it 
impose  substantial  direct  compliance 
costs  on  such  communities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Nevertheless,  although  tribal 
governments  are  not  required  to 
administer  any  of  the  Lead  Programs, 
the  Agency  considted  with  interested 
Tribal  government  representatives  as 
part  of  the  Forum  on  State  and  Tribal 
Toxics  Action  and  EPA's  annual 
national  lead  meeting  with  States  and 
tribes.  The  Agency  has  also  provided 
extensive  technical  and  financial 
assistance. 

G.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Incbme 
Populations  (59  FR  7629,  February  16, 
1994),  the  Agency  has  considered 
environmental  justice-related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  and 
health  conditions  in  minority  and  low- 
income  populations.  The  Agency's 
standards  will  protect  children  in 
minority  and  low-income  conununities 
from  disproportionate  burdens.  This  is 
based  on  the  findings  of  the  Agency's 
economic  analysis  which  shows  that 
non-white  populations  receive  more  of 
the  public  health  benefit  associated  with 
the  standards. 

In  addition,  EPA  consulted  with 
representatives  of  a  variety  of  interests, 
including  members  of  environmental 
justice  advocacy  groups.  The  Dialogue 
Process,  which  EPA  specifically 
established  to  provide  input  into  the 
decision  making  process,  included  a 
low-income  parent,  two  members  of  the 
National  Environmental  Justice 
Advisory  Council,  and  representatives 
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of  two  other  groups  who  spoke  on 
behalf  of  disadvantaged  populations. 
These  individuals  comprised  20%  of  the 
membership  of  the  process.  Moreover, 
during  the  public  comment  period,  EPA 
held  two  public  meetings  where 
residents  of  low-income  commimities 
and  representatives  of  environmental 
justice  groups  offered  public  comment 
to  EPA.  The  Agency  also  received 
written  comments  from  50  groups  and 
several  hundred  individuals  raising 
environmental  justice  concerns. 
Consequently,  EPA  believes  that  it  has 
complied  with  the  provision  of  the 
executive  order  to  provide 
representatives  of  environmental  justice 
interests  to  participate  fully  in  the 
process  and  to  provide  input  and 
conunent  to  the  Agency. 

Furthermore,  recognizing  that  these 
standards  would  be  used  by  and  affect 
millions  of  people  that  do  not  have  a 
comprehensive  imderstanding  of  the 
scfence  of  lead  hazards,  EPA  made  a 
conscious  decision  to  make  the 
standards  simple.  For  example,  instead 
of  joint  standards  that  might  have  better 
reflected  overall  risk  luider  some 
circumstances,  EPA  chose  to  establish 
media-specific  standards  because  they 
are  easier  to  understand  and  use. 
Outreach  dociunents  (e.g.  fact  sheets) 
are  written  and  designed  with  the 
specific  objective  of  making  the 
regulation  easy  for  the  public  to 
understand.  In  addition,  EPA's  broader 
lead  outreach  program  includes 
extensive  elements  that  specifically 
target  non-white  and  low  income 
conununities. 

H.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental -Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  this  rule  because  OMB  has 
determined  that  this  rule  is 
"economically  significant"  as  defined 
under  Executive  Order  12866  (see  Unit 
VI.A.).  In  addition,  the  environmental 
health  or  safety  risk  addressed  by  this 
rule  may  have  a  disproportionate  affect 
on  children. 

In  accordance  with  section  5(501)  of 
Executive  Order  13045,  EPA  has 
evaluated  the  environmental  health  or 
safety  effects  of  lead-based  paint  on 
children  in  the  selection  of  the  hazard 
standards  contained  in  this  rule.  The 
results  of  this  evaluation  are  contained 
in  the  "Risk  Analysis  to  Support 
Standards  for  Lead  in  Paint,  Dust,  and 
Soil"  and  the  supplement  to  this 
analysis.  Copies  of  these  documents 
have  been  placed  in  the  public  version 
of  the  official  record  for  this  rule.  This 
analysis  focused  almost  exclusively  on 


assessing  exposiu-e  and  risk  to  young 
children. 

Moreover,  the  standards  selected  by 
EPA  are  designed  first  and  foremost  to 
protect  children  from  lead  in  residential 
paint,  dust,  and  soil.  In  this  regard,  EPA 
believes  that  it  has  selected  the  most 
protective  standards  possible.  Although 
the  Agency  could  have  selected 
numerically  more  stringent  st^dards, 
EPA  concluded  that  more  stringent 
standards  woidd  afford  less  protection 
to  children  because  EPA  believes  that 
limited  resources  would  be  diluted  and 
possibly  diverted  from  children  who  are 
at  greatest  risk.  The  standards  will  also 
protect  children  by  supporting 
implementation  of  other  provisions  of 
the  national  lead  program,  such  as 
hazard  disclosuire  prior  to  the  sale  or 
rental  of  most  pre-1978  housing  and 
evaluation  and  control  of  lead-based 
paint  hazards  and  Federally-assisted 
and  Federally  owned  housing  prior  to 
disposition. 

/.  National  Technology  Transfer  and 
Amendment  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  woidd  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  Agency  has  determined  that  there 
are  no  volimtary  consensus  standards 
for  lead-based  paint  hazards.  However, 
the  Agency  has,  where  appropriate, 
referred  to  voluntary  consensus 
standeu-ds  developed  by  such 
organizations  as  the  American  Society 
for  Testing  and  Materials  (ASTM)  with 
respect  to  sampling  and  analytical 
methods. 

/  Executive  Order  12630 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 


Takings"  issued  under  the  Executive 
Order. 

K.  Executive  Order  12988 

In  issuing  this  nde,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7,  1996). 

VH.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  major  rule  may  take  effect, 
the  Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  has  submitted  a 
report  containing  this  nde  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States.  This  rule  is  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  A  major  rule 
cannot  take  effect  until  60  days  aJFter 
date  it  is  published  in  the  Federal 
Register  or  is  submitted  to  Congress 
whichever  is  later.  This  rule  will  take 
effect  on  March  6,  2001. 

List  of  Subiects  in  40  CFR  Part  745 

Environmental  protection,  Hazardous 
substances.  Lead  poisoning,  Reporting 
and  recordkeeping  requirements. 

Dated:  December  22.  2000. 
Carol  M.  Browmer, 

Administrator. 

Therefore,  40  CFR  part  745  is 
amended  as  follows: 

PART  745— AMENDED 

1.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607.  2681- 
2692  and  42  U.S.C.  4852d. 

2.  By  adding  new  subpart  D  to  read 
as  follows: 

Subpart  D — Laad-Based  Paint  Hazards 

Sec. 

745.61  Scope  and  applicability. 

745.63  Definitions. 

745.65  Lead-based  paint  hazards. 

Subpart  D — Lead-Based  Paint  Hazards 
§  745.61    Scope  and  applicability. 

(a)  This  subpart  identifies  lead-based 
paint  hazards. 
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(b)  The  standards  for  lead-based  paint 
hazards  apply  to  target  housing  and 
child-occupied  facilities. 

(c)  Nothing  in  this  subpart  requires 
the  owner  of  propertyCies)  subject  to 
these  standards  to  evaluate  the 
property(ies)  for  the  presence  of  lead- 
based  paint  hazards  or  take  any  action 
to  control  these  conditions  if  one  or 
more  of  them  is  identified. 

§745.63    DsflnWons. 

The  following  definitions  apply  to 
part  745. 

Arithmetic  mean  means  the  algebraic 
sum  of  data  values  divided  by  the 
nimiber  of  data  values  (e.g.,  the  sum  of 
the  concentration  of  lead  in  several  soil 
samples  divided  by  the  number  of 
samples). 

Cfiewabh  surface  means  an  interior  or 
exterior  surface  painted  with  lead-based 
paint  that  a  young  child  can  mouth  or 
chew.  A  chewable  surface  is  the  same  as 
an  "accessible  surface"  as  defined  in  42 
U.S.C.  4851b(2)).  Hard  metal  substrates 
and  other  materials  that  cannot  be 
dented  by  the  bite  of  a  young  child  are 
not  considered  chewable. 

Ck)mmon  area  group  means  a  group  of 
common  areas  that  are  similar  in  design, 
construction,  and  function.  Common 
area  groups  include,  but  are  not  limited 
to  hallways,  stairwells,  and  laundry 
rooms. 

Concentration  means  the  relative 
content  of  a  specific  substance 
contained  within  a  larger  mass,  such  as 
the  amount  of  lead  (in  micrograms  per 
gram  or  parts  per  million  by  weight)  in 
a  sample  of  dust  or  soil. 

Deteriorated  paint  means  any  interior 
or  exterior  paint  or  other  coating  that  is 
peeling,  chipping,  chalking  or  cracking, 
or  any  paint  or  coating  located  on  an 
interior  or  exterior  surface  or  fixture  that 
is  otherwise  damaged  or  separated  from 
the  substrate. 

Dripline  means  the  area  within  3  feet 
surrounding  the  perimeter  of  a  building. 

Friction  surface  means  an  interior  or 
exterior  surface  that  is  subject  to 
abrasion  or  friction,  including,  but  not 
limited  to,  certain  window,  floor,  and 
stair  surfaces. 

Impact  surface  means  an  interior  or 
exterior  sur&ce  that  is  subject  to  damage 
by  repeated  sudden  force  such  as  certain 
parts  of  door  frames. 

Interior  window  sill  means  the  portion 
of  the  horizontal  window  ledge  that 
protrudes  into  the  interior  of  the  room. 

Lead-based  paint  hazard  means 
hazardous  lead-based  paint,  dust-lead 
hazard  or  soil-lead  hazard  as  identified 
in  §  745.65. 

Loading  means  the  quantity  of  a 
specific  substance  present  per  unit  of 
surfece  area,  such  as  the  amount  of  lead 


in  micrograms  contained  in  the  dust 
collected  frt)m  a  certain  surface  area 
divided  by  the  surface  area  in  square 
feet  or  square  meters. 

Mid-yard  means  an  area  of  a 
residential  yard  approximately  midway 
between  the  dripline  of  a  residential 
building  and  the  nearest  property 
boundary  or  between  the  driplines  of  a 
residential  building  and  another 
building  on  the  same  property. 

Play  area  means  an  area  of  fi^quent 
soil  contact  by  children  of  less  than  6 
years  of  age  as  indicated  by,  but  not 
limited  to,  such  factors  including  the 
following:  the  presence  of  play 
equipment  (e.g.,  sandboxes,  swing  sets, 
and  sliding  boards),  toys,  or  other 
children's  possessions,  observations  of 
play  patterns,  or  information  provided 
by  parents,  residents,  care  givers,  or 
property  owners. 

Residential  building  means  a  building 
containing  one  or  more  residential 
dwellings. 

Room  means  a  separate  part  of  the 
inside  of  a  building,  such  as  a  bedroom, 
living  room,  dining  room,  kitchen, 
bathroom,  laundry  room,  or  utility 
room.  To  be  considered  a  separate  room, 
the  room  must  be  separated  from 
adjoining  rooms  by  built-in  walls  or 
archways  that  extend  at  least  6  inches 
bom  an  intersecting  wall.  Half  walls  or 
bookcases  count  as  room  separators  if 
built-in.  Movable  or  collapsible 
partitions  or  partitions  consisting  solely 
of  shelves  or  cabinets  are  not  considered 
built-in  walls.  A  screened  in  porch  that 
is  used  as  a  living  area  is  a  room. 

Soil  sample  means  a  sample  collected 
in  a  representative  location  using  ASTM 
El 72 7,  "Standard  Practice  for  Field 
Collection  of  Soil  Samples  for  Lead 
Determination  by  Atomic  Spectrometry 
Techniques,"  or  equivalent  method. 

Weighted  arithmetic  mean  means  the 
arithmetic  mean  of  sample  results 
weighted  by  the  number  of  subsamples 
in  each  sample.  Its  purpose  is  to  give 
influence  to  a  sample  relative  to  the 
surface  area  it  represents.  A  single 
surfrice  sample  is  comprised  of  a  single 
subsample.  A  composite  sample  may 
contain  frt)m  two  to  four  subsamples  of 
the  same  area  as  each  other  and  of  each 
single  surface  sample  in  the  composite. 
The  weighted  arithmetic  mean  is 
obtained  by  simuning,  for  all  samples, 
the  product  of  the  sample's  result 
multiplied  by  the  number  of  subsamples 
in  the  sample,  and  dividing  the  sum  by 
the  total  number  of  subsamples 
contained  in  all  samples.  For  example, 
the  weighted  arithmetic  mean  of  a  single 
surface  sample  containing  60  Mg/ft^,  a 
composite  sample  (three  subsamples) 
containing  100  ^g/ft^,  and  a  composite 
sample  (4  subsamples)  containing  110 


\ig/tt^  is  100  ^g/ft^.  This  result  is  based 
on  the  equation  (60+(3*100)+(4*110)l/ 
(1+3+4). 

Window  trough  means,  for  a  typical 
double-hung  window,  the  portion  of  the 
exterior  window  sill  between  the 
interior  window  sill  (or  stool)  and  the 
frame  of  the  storm  window.  If  there  is 
no  storm  window,  the  window  trough  is 
the  area  that  receives  both  the  upper 
and  lower  window  sashes  when  they  are 
both  lowered.  The  window  trough  is 
sometimes  referred  to  as  the  window 
"well." 

Wipe  sample  means  a  sample 
collected  by  wiping  a  representative 
surface  of  known  area,  as  determined  by 
ASTM  El  728,  "Standard  Practice  for 
Field  Collection  of  Settled  Dust  Samples 
Using  Wipe  Sampling  Methods  for  Lead 
Determination  by  Atomic  Spectrometry 
Techniques,  or  equivalent  method,  widi 
an  acceptable  wipe  material  as  defined 
in  ASTM  E  1792,  "Standard 
Specification  for  Wipe  Sampling 
Materials  for  Lead  in  Surface  Dust."  < 

§745.65    Laad-based  paint  hazards. 

(a)  Paint-lead  hazard.  A  paint-lead 
hazard  is  any  of  the  following: 

(1)  Any  lead-based  paint  on  a  friction 
surface  that  is  subject  to  abrasion  and 
where  the  lead  dust  levels  on  the 
nearest  horizontal  surface  underneath 
the  friction  surface  (e.g.,  the  window 
sill,  or  floor)  are  equal  to  or  greater  than 
the  dust-lead  hazard  levels  identified  in 
paragraph  (b)  of  this  section. 

(2)  Any  damaged  or  otherwise 
deteriorated  lead-based  paint  on  an 
impact  surface  that  is  caused  by  impact 
from  a  related  building  component 
(such  as  a  door  knob  that  knocks  into  a 
wall  or  a  door  that  knocks  against  its 
door  frame. 

(3)  Any  chewable  lead-based  painted 
surface  on  which  there  is  evidence  of 
teeth  marks. 

(4)  Any  other  deteriorated  lead-based 
paint  in  any  residential  building  or 
child-occupied  facility  or  on  the  exterior 
of  any  residential  building  or  child- 
occupied  facility. 

(b)  Dust-lead  hazard.  A  dust-lead 
hazard  is  surface  dust  in  a  residential 
dwelling  or  child-occupied  fecility  that 
contains  a  mass-per-area  concentration 
of  lead  equal  to  or  exceeding  40  ^/ft^ 
on  floors  or  250  ng/ft^  on  interior 
window  sills  based  on  wipe  samples. 

(c)  Soil-lead  hazard.  A  soil-lead 
hazard  is  bare  soil  on  residential  real 
property  or  on  the  property  of  a  child- 
occupied  facility  that  contains  total  lead 
equal  to  or  exceeding  400  parts  per 
million  (^g/g)  in  a  play  area  or  average 
of  1,200  parts  per  million  of  bare  soil  in 
the  rest  of  the  yard  based  on  soil 
samples. 
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(d)  Work  practice  requirements. 
Applicable  certification,  occupant 
protection,  and  clearance  requirements 
and  work  practice  standards  are  found 
in  regulations  issued  by  EPA  at  40  CFR 
part  745,  subpart  L  and  in  regulations 
issued  by  the  Department  of  Housing 
and  Urban  Development  (HUD)  at  24 
CFR  part  35,  subpart  R.  The  work 
practice  standards  in  those  regulations 
do  not  apply  when  treating  paint-lead 
hazards  of  less  than: 

(1)  Two  square  feet  of  deteriorated 
lead-based  paint  per  room  or  equivalent, 

(2)  Twenty  square  feet  of  deteriorated 
paint  on  the  exterior  building,  or 

(3)  Ten  percent  of  the  total  surface 
area  of  deteriorated  paint  on  an  interior 
or  exterior  type  of  component  with  a 
small  surface  area. 

3.  In  §  745.223,  by  removing  the 
definitions  for  "Lead-contaminated 
dust"  and  "Lead-contaminated  soil," 
and  by  revising  paragraph  (1)  of  the 
defiinition  of  "Abatement,"  to  read  as 
follows: 

§745.223    Definitions. 

***** 

I     Abatement  *  *  * 

(1)  The  removal  of  paint  and  dust,  the 
permanent  enclosure  or  encapsulation 
of  lead-based  paint,  the  replacement  of 
painted  siirfaces  or  fixtures,  or  the 
removal  or  permanent  covering  of  soil, 
when  lead-based  paint  hazards  are 
present  in  such  paint,  dust  or  soil;  and 
***** 

4.  In  §  745.227,  by  revisii^  paragraphs 
(d)(4),  (d)(5),  (d)(6)  introductory  text, 
(d)(7).  (e)(7)(i),  (e)(7)(ii),  (e)(8)(ii), 
(e)(8)(v)(A),  (e)(8)(v)(B),  (e)(8)(vii),  by 
redesignating  paragraph  (d)(8)(ii)  as 
paragraph  (d)(8)(iii)  and  paragraph  (h) 
as  paragraph  (i),  and  by  adding 
paragraphs  (d)(8)(ii),  (e)(8)(viii),  and  (h) 
to  read  as  follows: 

§745.227  Worl(  practice  Standards  for 
conducting  lead-based  paint  activities: 
target  housing  and  child-occupied  facilities. 


II     (d)* 


(4)  The  following  surfaces  which  are 
determined,  using  documented 
methodologies,  to  have  a  distinct 
painting  history,  shall  be  tested  for  the 
presence  of  lead: 

(i)  Each  fiiction  siuface  or  impact 
surface  with  visibly  deteriorated  paint; 
and 

(ii)  All  other  surfaces  with  visibly 
deteriorated  paint. 

(5)  In  residential  dwellings,  dust 
samples  (either  composite  or  single- 
surface  samples)  from  the  interior 
window  sill(s)  and  floor  shall  be 
collected  and  analyzed  for  lead 
concentration  in  all  living  areas  where 


one  or  more  children,  age  6  and  under, 
are  most  likely  to  come  into  contact 
with  dust. 

(6)  For  multi-family  dwellings  and 
child-occupied  facilities,  the  samples 
required  in  paragraph  (d)(4)  of  this 
section  shall  be  taken.  In  addition, 
interior  window  sill  and  floor  dust 
samples  (either  composite  or  single- 
surface  samples)  shidl  be  collected  and 
analyzed  for  lead  concentration  in  the 
following  locations: 
***** 

(7)  For  child-occupied  facilities, 
interior  window  sill  and  floor  dust 
samples  (either  composite  or  single- 
sitr&ce  samples)  shall  be  collected  and 
analyzed  for  lead  concentration  in  each 
room,  hallway  or  stairwell  utilized  by 
one  or  more  children,  age  6  and  under, 
and  in  other  common  areas  in  the  child- 
occupied  facility  where  one  or  more 
child^n,  age  6  and  under,  are  likely  to 
come  into  contact  with  dust. 

(8)  *  *  • 

(ii)  The  rest  of  the  yard  (i.e.,  non-play 
areas)  where  bare  soil  is  present. 
***** 

(e)  *  *  * 

(7)  *  *  * 

(i)  If  the  soil  is  removed: 

(A)  The  soil  shall  be  replaced  by  soil 
with  a  lead  concentration  as  close  to 
local  background  as  practicable,  but  no 
greater  than  400  ppm. 

(B)  The  soil  that  is  removed  shall  not 
be  used  as  top  soil  at  another  residential 
property  or  child-occupied  facility. 

(ii)  If  soil  is  not  removed,  the  soil 
shall  be  permanently  covered,  as 
defined  in  §  745.223. 

(8)  *  *  * 

(ii)  Following  the  visual  inspection 
and  any  post-abatement  cleanup 
required  by  paragraph  (e)(8)(i)  of  this 
section,  clearance  sampling  for  lead  in 
dust  shall  be  conducted.  Clearance 
sampling  may  be  conducted  by 
employing  single-surface  sampling  or 
composite  sampling  techniques. 
***** 

(v)  *  *  * 

(A)  After  conducting  an  abatement 
with  containment  between  abated  and 
imabated  areas,  one  dust  sample  shall 
be  taken  from  one  interior  window  sill 
and  from  one  window  trough  (if 
present)  and  one  dust  sample  shall  be 
taken  from  the  floors  of  each  of  no  less 
than  four  rooms,  hallways  or  stairwells 
within  the  containment  area.  In 
addition,  one  dust  sample  shall  be  taken 
from  the  floor  outside  the  containment 
area.  If  there  are  less  than  ioui  rooms, 
hallways  or  stairwells  within  the 
containment  area,  then  all  rooms, 
hallways  or  stairwells  shall  be  sampled. 

(B)  After  conducting  an  abatement 
with  no  containment,  two  dust  samples 


shall  be  taken  from  each  of  no  less  than 
four  rooms,  hallways  or  stairwells  in  the 
residential  dwelling  or  child-occupied 
facility.  One  dust  sample  shall  be  taken 
from  one  interior  window  sill  and 
window  trough  (if  present)  and  one  dust 
sample  shall  be  taken  from  the  floor  of 
each  room,  hallway  or  stairwell 
selected.  If  there  are  less  than  four 
rooms,  hallways  or  stairwells  within  the 
residential  dwelling  or  child-occupied 
facility  then  all  rooms,  hallways  or 
stairwells  shall  be  sampled. 
***** 

(vii)  The  certified  inspector  or  risk 
assessor  shall  compare  the  residual  lead 
level  (as  determined  by  the  laboratory 
analysis)  from  each  single  surface  dust 
sample  with  clearance  levels  in 
paragraph  (e)(8)(viii)  of  this  section  for 
lead  in  dust  on  floors,  interior  window 
sills,  and  window  troughs  or  from  each 
composite  dust  sample  with  the 
applicable  clearance  levels  for  lead  in 
dust  on  floors,  interior  window  sills, 
and  window  troughs  divided  by  half  the 
number  of  subsamples  in  the  composite 
sample.  If  the  residual  lead  level  in  a 
single  siuface  dust  sample  equals  or 
exceeds  the  applicable  clearance  level 
or  if  the  residual  lead  level  in  a 
composite  dust  sample  equals  or 
exceeds  the  applicable  clearance  level 
divided  by  half  the  number  of 
subsamples  in  the  composite  sample, 
the  components  represented  by  the 
failed  sample  shall  be  recleaned  and 
retested. 

(viii)  The  clearance  levels  for  lead  in 
dust  are  40  ng/ft^  for  floors,  250  ^g/ft2 
for  interior  window  sills,  and  400  ^g/ft^ 
for  window  troughs. 
***** 

(h)  Determinations.  (1)  Lead-based 
paint  is  present: 

(i)  On  any  siuface  that  is  tested  and 
foimd  to  contain  lead  equal  to  or  in 
excess  of  1.0  milligrams  per  square 
centimeter  or  equal  to  or  in  excess  of 
0.5%  by  weight;  and 

(ii)  On  any  surface  like  a  surface 
tested  in  the  same  room  equivalent  that 
has  a  similar  painting  history  and  that 
is  foimd  to  be  lead-based  paint. 

(2)  A  paint-lead  hazard  is  present: 

(i)  On  any  friction  surface  that  is 
subject  to  abrasion  and  where  the  lead 
dust  levels  on  the  nearest  horizontal 
siuface  underneath  the  friction  surface 
(e.g.,  the  window  sill  or  floor)  are  equal 
to  or  greater  than  the  dust  hazard  levels 
identified  in  §  745.227(b); 

(ii)  On  any  chewable  lead-based  paint 
surface  on  which  there  is  evidence  of 
teeth  marks; 

(iii)  Where  there  is  any  damaged  or 
otherwise  deteriorated  lead-based  paint 
on  an  impact  surface  that  is  cause  by 
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impact  from  a  related  building 
component  (such  as  a  door  knob  that 
knocks  into  a  wall  or  a  door  that  knocks 
against  its  door  frame;  and 

(iv)  If  there  is  any  other  deteriorated 
lead-based  paint  in  any  residential 
building  or  child-occupied  facility  or  on 
the  exterior  of  any  residential  building 
or  child-occupied  facility. 

(3)  A  dust-lead  hazard  is  present  in  a 
residential  dwelling  or  child  occupied 
fecility: 

(i)  In  a  residential  dwelling  on  floors 
and  interior  window  sills  when  the 
weighted  arithmetic  mean  lead  loading 
for  all  single  siuface  or  composite 
samples  of  floors  and  interior  window 
sills  are  equal  to  or  greater  than  40  ^g/ 
ft2  for  floors  and  250  ng/ft^  for  interior 
window  sills,  respectively; 

(ii)  On  floors  or  interior  window  sills 
in  an  unsampled  residential  dwelling  in 
a  multi-family  dwelling,  if  a  dust-lead 
hazard  is  present  on  floors  or  interior 
window  sills,  respectively,  in  at  least 
one  sampled  residential  imit  on  the 
property;  and 

(iii)  On  floors  or  interior  window  sills 
in  an  unsampled  common  area  in  a 
multi-family  dwelling,  if  a  dust-lead 
hazard  is  present  on  floors  or  interior 
window  sills,  respectively,  in  at  least 
one  sampled  common  area  in  the  same 
common  area  group  on  the  property. 

(4)  A  soil-lead  hazard  is  present: 

(i)  In  a  play  area  when  the  soil-lead 
concentration  from  a  composite  play 


area  sample  of  bare  soil  is  equal  to  or 
greater  than  400  parts  per  million;  or 

(ii)  In  the  rest  of  the  yard  when  the 
arithmetic  mean  lead  concentration 
from  a  composite  sample  (or  arithmetic 
mean  of  composite  samples)  of  bare  soil 
from  the  rest  of  the  yard  (i.e.,  non-play 
areas)  for  each  residential  building  on  a 
property  is  equal  to  or  greater  than  1,200 
parts  per  million. 

5.  In  §  745.325,  by  revising  paragraphs 
(d)(2)(iii)(A)  and  (d)(2)(iii)(B),  by        , 
redesignating  (d)(2)(iv)  and  (d)(2)(v)  as 
(d)(2)(v)  and  (d){2)(vi),  respectively,  and 
by  adding  paragraphs  (d)(2)(iii)(C), 
(d)(2)(iii)(D),  (d)(2)(iv),  and  (e),  to  read 
as  follows: 

§745.325    Lead-based  paint  activities: 
State  and  Tribal  program  requirements. 

***** 

(d)  *  *  * 
(2)  *  •  • 
(ui)  *  *  * 

(A)  An  assessment,  including  a  visual 
inspection,  of  the  physical  ^ 
characteristics  of  the  residential 
dwelling  or  child-occupied  fecility; 

(B)  Environmental  sampling  for  lead 
in  paint,  dust,  and  soil; 

(C)  Enviroiunental  sampling 
requirements  for  lead  in  paint,  dust,  and 
soil  that  allow  for  comparison  to  the 
standards  for  lead-based  paint  hazards 
established  or  revised  by  the  State  or 
Indian  Tribe  pursuant  to  paragraph  (e) 
of  this  section;  and 

(D)  A  determination  of  the  presence  of 
lead-based  paint  hazards  made  by 


comparing  the  results  of  visual 
inspection  and  environmental  sampling 
to  the  standards  for  lead-based  paint 
hazards  established  or  revised  by  the 
State  or  Indian  Tribe  pursuant  to 
paragraph  (e)  of  this  section. 

(iv)  The  program  elements  required  in 
paragraph  (d)(2)(iii)(C)  and  (d)(2)(iii)(D) 
of  this  section  shall  be  adopted  in 
accordance  with  the  schedule  for  the 
demonstration  required  in  paragraph  (e) 
of  this  section. 
***** 

(e)  The  State  or  Indian  Tribe  must 
demonstrate  that  it  has  standards  for 
identifying  lead-based  pai^t  hazards 
and  clearance  standards  for  dust,  that 
are  at  least  as  protective  as  the  standards 
in  §  745.227  as  amended  on  February  5, 
2001.  A  State  or  Indian  Tribe  with  such 
a  section  402  program  approved  before 
February  5,  2003  shall  make  this 
demonstration  no  later  than  the  first 
report  submitted  pursuant  to 
§  745.324(h)  on  or  after  February  5, 
2003.  A  State  or  Indian  Tribe  with  such 
a  program  submitted  but  not  approved 
before  February  5,  2003  may  make  this 
demonstration  by  amending  its 
application  or  in  its  first  report 
submitted  pursuant  to  §  745.324(h).  A 
State  or  Indian  Tribe  submitting  its 
program  on  or  after  February  5,  2003 
shall  make  this  demonstration  in  its 
application. 

[FR  Doc.  01-«4  Filed  1-4-01;  8:45  am) 
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ENVlRONMEFfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301076;  FRL-6752-61 

RIN  2070-  AB78 

MettYyl  Parathion;  Notice  of  Pesticide 
Tolerance  Revocations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  previously  published  in  the 
Federal  Register  a  proposed  rule, 
proposing  to  revoke  methyl  parathion 
tolerances  for  several  commodities.  This 
document  announces  the  revocation  of 
tolerances  for  the  insecticide  methyl 
parathion  on  the  following 
commodities:  Apples,  artichokes,  beets 
(greens  alone),  beets  (with  or  without 
tops),  birdsfoot  trefoil  forage,  birdsfoot 
trefoil  hay,  broccoli,  Brussels  sprouts, 
carrots,  cauliflower,  celery,  cherries, 
collards,  grapes,  kale,  lentils,  kohlrabi, 
lettuce,  mustard  green,  nectarines, 
peaches,  pears,  pliuns  (fresh  prunes), 
rutabagas  (with  or  without  tops), 
rutabaga  tops,  spinach,  tomatoes, 
turnips  (with  or  without  tops),  turnips 
greens,  vegetables  leafy  Brassica  (cole), 
and  vetch.  Additionally,  EPA  is 
amending  the  following  tolerances: 
beans  (amend  to  beans,  dried),  peas 
(amend  to  peas,  dried)  so  that  methyl 
parathion  is  not  used  on  succident 
beans  and  peas.  Note  that  methyl 
parathion  may  still  be  used  on  lentils; 
however,  residues  on  lentils  are  covered 
by  the  tolerance  for  peas,  dried.  Foods 
legally  treated  with  methyl  parathion 
may  continue  to  be  marketed  under  the 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  The 
regulatory  actions  in  this  dociunent  are 
part  of  the  Agency's  reregistration 
program  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  and  the  tolerance  reassessment 
requirements  of  the  FFDCA.  By  law, 
EPA  is  required  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2, 
1996,  by  August  2002,  or  about  6,400 
tolerances.  These  tolerances  were 
established  under  section  408  of  the 
FFDCA,  21  U.S.C.  346a.  EPA  is  revoking 
these  tolerances  because  the  Agency  has 
canceled  the  pesticide  registrations 
under  FIFRA,  7  U.S.C.  136  et  seq., 
associated  with  them. 
DATES:  This  regulation  is  effective 
January  5,  2001.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-301076,  must  be 


received  by  EPA  on  or  before  March  6, 
2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  vl.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301076  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Laura  Parsons,  Special  Review  and 
Registration  Division  (7508C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.', Washington,  DC  20460; 
telephone  number:  703-305-5776  and 
e-mail  address:  parsons.laura@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufact\u«r.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Animal  production 
Food  manufacturing 
pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 


"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301076.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday,   . 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  August  1999,  the  methyl  parathion 
registrants  submitted  requests  to 
voluntarily  cancel  registration  of 
products  containing  methyl  parathion 
for  certain  uses  as  the  result  of  an 
agreement  reached  between  EPA  and 
the  registrants.  Given  the  risks 
associated  with  use  of  methyl  parathion 
under  the  existing  terms  and  conditions 
of  use,  EPA  granted  the  requests  for 
volimtary  cancellation.  On  October  27, 
1999,  EPA  published  a  notice  in  the 
Federal  Register  (64  FR  578771)  (FRL- 
6387-8)  announcing  the  cancellation  of 
all  methyl  parathion  uses  on  fruits  and 
most  uses  on  vegetables.  The  notice  of 
voluntary  cancellation,  the  date  of 
allowable  use,  and  the  intent  to  revoke 
the  methyl  parathion  tolerances  were 
widely  publicized.  USD  A  sent 
notification  to  our  trading  partners 
through  the  World  Trade  Organization 
notification  procedines.  EPA  also 
notified  the  regulatory  authorities  in 
over  145  countries  as  per  FIFRA  17(b). 
For  the  canceled  uses,  existing  stock  of 
methyl  parathion  was  allowed  to  be 
used  until  December  31,  1999. 

On  August  2, 1999  the  EPA 
Administrator  stated  that  while  the 
current  food  supply  is  safe,  the 
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cancellation  of  certain  uses  of  methyl 
parathion  makes  the  food  supply  safer. 
This  action  is  part  of  EPA's  overall  effort 
to  reduce  risks  to  the  food  supply  imder 
the  Congressional  mandate  imposed  by 
FQPA. 

B.  Comments  Received  on  Proposed 
Revocation 

In  the  Federal  Register  of  June  2,  2000 
(65  FR  35307)  (FRL-6491-9),  EPA 
issued  a  proposed  rule  to  revoke  the 
tolerances  listed  in  this  final  rule.  In 
response  to  this  document,  nine  parties 
submitted  comments.  Comments  were 
received  from  Knouse  Foods,  Minor 
Crop  Farmer  Alliance,  National  Food 
Processors  Association,  The  California 
Pistachio  Conunission,  Elf  Atochem, 
The  Almond  Hullers  and  Processors 
Association,  Consultants  in  Toxicology, 
Risk  Assessment  and  Product  Safety 
(CTRAPS),  The  European  Commission, 
and  Jellinek,  Swartz  and  Connelly 
representing  the  registrant,  Cheminova. 

Seven  of  tne  commenters  addressed 
one  or  both  of  two  issues.  The  first  is 
whether  the  FQPA  section  408(1)(2), 
which  requires  revocation  of  tolerances 
for  dietary  risk  based  cancellations 
within  180  days  of  the  last  legal  use, 
applies  to  voluntary  cancellations.  The 
methyl  parathion  registrants  agreed 
upon  use  cancellations  after  considering 
the  dietary  risk  assessment  which 
showed  unacceptably  high  levels  of 
methyl  parathion  in  foods.  The 
commenters  stated  that  "Congress  did 
not  intend  for  408  (1)(2)  to  apply  to 
voluntary  cancellations." 

Response.  EPA  interprets  408(1)(2)  of 
FDCA  to  apply  to  both  cancellations 
effected  through  FIFRA  6(f)  (voluntary 
action  by  a  registrant)  and  those  effected 
through  FIFRA  6(b)  (an  Agency  initiated 
cancellation  action),  provided  that  the 
cancellation  is  related  to  dietary  risk. 
The  Agency  would  point  out  that  most 
cancellations  are  voluntary  in  nature, 
even  when  related  to  dietary  risk,  and 
we  believe  that  congressional  intent  was 
to  provide  guidance  on  how  to  handle 
the  majority  of  cases. 

The  second  issue  is  that  not  all  of  the 
uses  contributed  to  the  dietary  risk  and 
therefore,  only  tolerances  which 
contribute  heavily  to  dietary  risk  should 
be  included  in  the  408(1)(2)  revocation. 

Response.  The  Agency  agrees  that 
certain  uses  contributed  more  heavily 
towards  dietary  risk  to  children  than 
other  uses;  in  fact,  certain  uses 
considered  alone  exceeded  the 
allowable  dietary  level.  However,  since 
the  Agency  is  concerned  with  risk 
which  is  aggregated  fi-om  all  dietary 
sources,  it  is  not  possible  to  separate 
particular  tolerances  as  exempt  bom 
408(1)(2)  because  their  contribution  to 


dietary  risk  is  less  than  from  other 
commodities. 

Two  additional  comments  were 
received.  The  European  Union  comment 
addressed  the  timing  of  the  action  and 
requested  that  the  Agency  postpone  this 
action  until  after  the  JMPR  Codex 
Review  of  methyl  parathion  scheduled 
for  the  autumn  of  2000  so  as  to  not  give 
the  appearance  that  this  is  "an 
emei;gency  action." 

Response.  While  the  Agency  agrees 
that  the  tolerance  revocation  is  not  an 
emergency  situation,  the  Agency  is 
required  to  take  this  action  in 
accordance  vrith  the  timing 
requirements  of  FFDCA  section 
408(1)(2). 

Consultants  in  Toxicology,  Risk 
Assessment  and  Product  Safety 
submitted  a  comment  addressing  the 
methodology  of  the  methyl  parathion 
risk  assessment  suggesting  that  the 
Agency  should  foUow  a  degradate  of 
methyl  parathion,  p-nitrophenol,  in  the 
general  population  instead  of  trying  to 
predict  dietary  exposines  frova  residues 
on  food  items. 

Response.  P-nitrophenol  is      ' 
metabolized  from  several 
pharmaceutical  and  pesticidal 
compounds,  including  methyl 
parathion.  EPA  prefers  to  use  risk 
assessment  methodologies  which  are  as 
specific  to  the  compound  as  possible  in 
order  to  accvuately  characterize  the  risk. 

C.  Comments  Received  on  Other  Issues 
Relating  to  the  Methyl  Parathion 
Cancellation. 

The  Federal  Register  proposal  ((65  FR 
35307.  June  2,  2000)  (FRL  6491-9) 
Methyl  Parathion;  Notice  of  Proposed 
Tolerance  Revocations  and  Channels  of 
Trade  Provision  Guidance)  also  sought 
comment  on  alternate  approaches  for 
avoiding  any  potential  problems  to 
commerce  or  trade  caused  by  revocation 
of  these  tolerances,  and  also  provided 
an  opportunity  for  interested  parties  to 
comment  on  the  methyl  parathion 
registrants  requests  to  cancel  various 
methyl  parathion  uses.  No  comments 
were  received  which  addressed  either  of 
these  issues. 

D.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  "tolerance"  represents  the 
maximiun  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultiu-al  commodities  (RACs)  and 
processed  foods.  Section  408  of  FFDCA, 
21  U.S.C.  346a,  as  amended  by  the 
FQPA  of  1996,  Public  Law  104-170, 
authorizes  the  establishment  of 
tolerances,  exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 


for  residues  of  pesticide  chemicals  in  or 
on  RACs  and  processed  foods.  Without 
a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore, 
"adulterated"  imder  section  402(a)  of 
the  FFDCA.  21  U.S.C.  342(a).  FFDCA 
section  301  prohibits,  among  other 
things,  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
any  adulterated  food.  21  U.S.C.  331(a). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  be 
registered  under  section  3,  section  5,  or 
section  18  of  FIFRA  (7  U.S.C.  et  seq.) 
Food-use  pesticides  not  registered  in 
the  United  States  may  have  tolerances 
for  residues  of  such  pesticides  in  or  on 
commodities  imported  into  the  United 
States  provided  that  EPA  has 
determined  that  the  tolerance  is  safe 
under  section  408. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agricultiu^  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

E.  When  do  These  Actions  Become 
Effective? 

The  tolerance  revocation  is  effective 
on  January  5,  2001. 

Any  conunodities  listed  in  the 
reg\ilatory  text  of  this  dociunent  that  are 
treated  with  methyl  parathion,  and  that 
are  in  the  channels  of  trade  following 
the  tolerance  revocations,  shall  be 
subject  to  FFDCA  section  408(1)(5),  the 
"chaiuiels  of  trade  provision"  as 
established  by  the  FQPA.  Under  this 
section,  any  residue  of  methyl  parathion 
in  or  on  such  commodities  shall  not 
render  the  commodities  adulterated  so 
long  as  it  is  shown  to  the  satisfaction  of 
FDA  that,  (1)  the  residue  is  present  as 
the  result  of  an  application  or  use  of  the 
pesticide  at  a  time  and  in  a  manner  that 
was  lawful  under  FIFRA,  and  (2)  the 
residue  does  not  exceed  the  level  that 
was  authorized  at  the  time  of  the 
application  or  use  to  be  present  on  the 
food  under  a  tolerance  or  exemption 
frt)m  a  tolerance.  The  channels  of  trade 
provision  allows  for  the  orderly 
marketing  of  foods  that  may  ciurentiy 
contain  legal  residues  resulting  frtim 
lawful  applications  of  methyl  parathion. 

F.  What  Action  is  FDA  Taking  with 
Respect  to  the  Tolerance  Revocation? 

The  FDA  in  a  related  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  annoimcing  the  availability 
of  a  guidance  document  presenting 
FDA's  policy  on  its  planned 
enforcement  approach  for  foods 
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containing  methyl  parathion  residues. 
This  guidance  will  assist  firms  in 
understanding  the  types  of  showing 
under  section  408(1){5)  of  the  FFDCA 
that  FDA  may  find  satisfectory  in 
accordance  with  its  plaimed 
enforcement  approach  for  such  section. 

G.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2,  1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August,  2006. 
As  of  April  25.  2000,  EPA  has  assessed 
over  3,471  tolerances.  This  document 
removes  1  (the  tolerance  for  lentils 
which  is  covered  by  the  tolerance  for 
peas,  dried)  and  revokes  30  methyl 
parathion  tolerances.  However,  27  of 
these  30  tolerances  are  expressed  as 
parathion  which,  as  previously  defined, 
may  be  either  ethyl  parathion  or  methyl 
parathion  (this  rule  redefines  those 
tolerances  to  include  only  ethyl 
parathion);  only  3  of  the  30  tolerances 
are  methyl  parathion  alone.  Therefore, 
three  tolerances  will  be  counted  among 
reassessments  made  toward  the  August, 
2002  review  deadline  of  FFDCA  section 
408(q),  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996. 

m.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Final  Action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  codex  maximum 
residue  limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  difierent 
from  a  Codex  MRL;  however.  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  reregistration  eligibility 
decision  documents  or  other  documents 
which  reassess  tolerances.  The  U.S.  EPA 
has  developed  guidance  concerning 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  persons. 


rv.  Obfections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301076  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  6,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  hiformation  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu'  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Objection/hearing  fee  payment.  If 
you  file  an  objection  or  request  a 
hearing,  you  must  also  pay  the  fee 
prescribed  by  40  CFR  180.33(i)  or 
request  a  waiver  of  that  fee  pursuant  to 
40  CFR  180.33(m).  You  must  mail  the 
fee  to:  EPA  Headquarters  Accounting 
Operations  Branch,  Office  of  Pesticide 
Programs,  P.O.  Box  360277M. 


Pittsburgh.  PA  15251.  Please  identify 
the  fee  submission  by  labeling  it 
"Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr. 
Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  aocket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IV. A.,  you  should  also  send  a  copy 
of  yoiu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  youir 
copies,  identified  by  docket  control 
number  OPP-301076,  to:  Pubhc 
Information  and  Records  Integrity 
Branch,  Information  Resoiuces  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  youTJ^quest  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
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uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

V.  Regulatory  Assessment 
Requirements 

This  final  rule  will  revoke  tolerances 
under  FFDCA  section  408.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  type  of  action,  i.e.  a 
tolerance  revocations  for  which 
extraordinary  circumstances  do  not 
exist,  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  October  4,  1993 
(58  FR  51735).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  May  19, 
1998  (63  FR  27655);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  February  16,  1994  (59  FR 
7629);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  April  23,  1997  (62  FR 
19885).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibihty  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  rule,  the  EPA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 


per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
will  not  be  a  significant  economic 
impact  on  a  substantial  number  of  small 
produce  importing  businesses. 
Furthermore,  the  Agency  knows  of  no 
extraordinary  circumstances  that  exist 
as  to  the  present  revocation  that  would 
change  EPA's  previous  analysis. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  August  10, 1999  (64  FR 
43255).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu-e  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preen^)tion 
provisions  of  FFDCA  section  408{n)(4). 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20,  2000. 
Marcia  E.  Mulkey, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  Section  180.121  is  revised  to  read 
as  follows: 

§180.121    Parathion  or  Ks  methyl  homolog; 
tolerances  for  residues 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  parathion  (O,  O-Diethyl-O-p- 
nitrophenyl  thiophosphate)  or  its 
methyl  homolog  in  or  on  the  following 
food  commodities: 


Commodity 


Alfalfa  (fresh)  

Alfalfa  (hay)  

Almonds 

Almond  hulls 

Apricots 

Avocados  

Barley 

Beans,  dried  

Beets,  sugar  

Beets, sugar,  (tops)  

Blackberries  

Bluebemes  (hucklelwrries)  .... 

Boysent)erries 

Cabbage  

Clover  

Com  „ 

Com,  forage 

Cotton,  seed  

Cranbemes 

Cucumt)ers  

Currants  

Dates  

Dewberries , 

Eggplants , 

Endive  (escarole) 

Figs  

Filberts 

Gariic  

Goosebemes  

Grass  (forage)  

Guavas  

Hops  

Mangos  

Melons  

Mustard  seed 

Oats 

Okra 

Olives 

Onkjns ' 

Parsnips  (with  or  without  tops) 
Parsnipgreens  (alone)  


Parts 

per 

millton 


1.25 

5 

0.1 

3 


0.75 


1246 


Federal  Register /Vol.  66,  No.  4 /Friday,  January  5,  2001 /Rules  and  Regulations 


Commodity 


Peanuts 

Peas,  dried  

Pea,  forage 

Pecans  

Peppers  

Pineapples 

Potatoes 

Pumpl(ins 

Quinces 

Radish  (with  or  without  tops) 

Radish  (tops)  

Rape,  seed  

Raspberries 

Rice 

Safflower  seed 

Sorghum  

Sorghum,  fodder 

Sorghum  forage 

Soyt)eans 

Soyt)ean  hay 

Squash 

Strawberries 

Summer  squash  

Sunflower  seed 

Sweet  potatoes 

Swiss  chard  

Walnuts 

Wheat  

Youngberries  


Parts 

per 

million 


0.1 


0.1 
0.1 


0.2 
0. 

0.1 


(2)  Tolerances  are  established  for 
residues  of  the  insecticide  parathion  O, 
O-Dimethyl-O-p-nitrophenyl 
thiophosphate  (the  methyl  homolog  of 
parathion)  in  or  on  the  following  RACs: 


Commodity 


Guar  beans 
Parsley 


Parts 

per 

million 


(3)  Tolerances  are  established  for 
residues  of  the  insecticide  parathion  O, 
O-Diethyl-O-p-nitrophenyl 
thiophosphate  (ethyl  parathion)  in  or  on 
the  following  RACs: 


0.2 
1 


ComrTKXJity 


Apples 

Artichokes 

Beets  greens  (alone)  

Beets  (with  or  without  tops) 

Broccoli 

Brussels  sprouts 

Carrots 

Cauliflower 

Celery  

Ctierries 

Collards 

Grapes „ 

Kale 

Kohlrabi 

Lettuce 

Mustard  green  

Nectarines 

Peaches  

Pears  

Plums  (fresh  prunes)  

Rutabagas(with  or  without  tops) 

Rutat>aga  tops 

Spinach 

Tomatoes 

Turnips  (with  or  without  tops)  ... 

Turnips  greens 

Vetch 


Parts 

per 

million 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(e)  Revoked  tolerances  subject  to  the 
channel  of  trade  provisions.  The 
following  table  lists  commodities  for 


which  methyl  parathion  use  was 
unlawful  after  December  31, 1999,  and 
the  revoked  tolerances.  Commodities 
with  residues  of  methyl  parathion 
resulting  from  lawful  use  are  subject  to 
the  channels  of  trade  provisions  of 
section  408(1)(5)  of  the  FFDCA. 


Commodity 


Apples 

Artichokes  

Beets  greens  (ak>ne)  

Beets  (with  or  without  tops) 

Birdsfoot  trefoil  (forage) 

Birdsfoot  trefoil  (hay) 

Broccoli  

Brussels  sprouts 

Carrots 

Cauiifk)wer 

Celery  

Chenies  

Collards 

Grapes .>. 

Kale ., 

Kohlrabi 

Lettuce 

Mustard  green  

I^ectarines 

Peaches  

Peaches  

Pears  

Plums  (fresh  prunes)  

Rutabagas  (with  or  wittraut  tops) 

Rutabaga  tops 

Spinach 

Tomatoes 

Turnips  (with  or  without  tops)  .... 

Turnips  greens 

Vegetat)les  leafy  Brassk:a  (cole) 
Vetch 


Parts 

per 

milton 


1.25 


IFR  Doc.  01-367  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  000-1309] 

Final  Guidance  for  Industry:  Channels 
of  Trade  Policy  for  Commodities  Wittt 
Methyl  Parathion  Residues;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance  for 
industry  entitled  "Channels  of  Trade 
Policy  for  Commodities  with  Methyl 
Parathion  Residues."  This  guidance 
presents  FDA's  policy  for  implementing 
the  channels  of  trade  provision  for  the 
pesticide  chemical  methyl  parathion  in 
section  408(1)(5)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996.  The  final  guidance 
is  intended  to  assist  firms  in 
imderstanding  FDA's  planned  approach 
to  the  enforcement  of  this  provision  of 
the  FQPA  with  regard  to  residues  of 
methyl  parathion  in  food. 

DATES:  Submit  written  comments  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guidance  to  the 
Office  of  Plant  and  Dairy  Foods  and 
Beverages  (HFS-305).  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  final 
guidance  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Kashtock,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
305),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5321,  FAX  202-205-4422,  e- 
mail:  mkashtoc@cfsan.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  Junfe  2,  2000  (65  FR  35376), 
FDA  annoimced  the  availability  of  a 
draft  version  of  this  guidance  for 
industry  entitled  "Channels  of  Trade 
Policy  for  Commodities  with  Methyl 
Parathion  Residues."  The  agency  has 
finalized  that  draft  guidance  after 
considering  the  five  comments  that  were 
received  on  the  draft  version. 


In  response  to  a  suggestion  in  a 
comment,  FDA  is  specifying  in  this  final 
guidance,  the  method  it  intends  to  use 
to  test  for  methyl  parathion  residues  in 
foods.  In  response  to  comments  asking 
for  additional  time  and  stating  that  fiims 
need  additional  time  to  prepare  to  make 
showings,  FDA  is  providing  responsible 
parties  with  an  additional  6  months,  i.e., 
imtil  July  1,  2001.  to  prepare,  e.g.,  by 
compiling  records,  to  make  a  showing  to 
FDA  to  demonstrate  that  a  processed 
food  is  within  the  scope  of  FDA's 
exercise  of  its  enforcement  discretion 
set  forth  in  this  guidance. 

Several  comments  addressed  the 
approach  FDA  stated  it  intended  to 
follow  if  it  were  to  find  residues  of 
methyl  parathion  in  multiple  ingredient 
foods  for  which  all  ingredients  are 
subject  to  the  current  Environmental 
Protection  Agency  (EPA)  methyl 
parathion  tolerance  revocation  action, 
e.g.,  an  apple-pear  juice.  The  comments 
stated  that  the  approach  taken  in  the 
draft  is  not  consistent  with  current  FDA 
policy  in  a  related  situation  regarding 
pesticide  residues  in  multiple 
ingredient  foods.  Under  existing  FDA 
policy,  if  FDA  finds  a  pesticide  residue 
in  a  multiple  ingredient  food,  e.g., 
mixed  vegetables,  in  which  there  is  a 
tolerance  for  the  pesticide  in  some,  but 
not  all  of  the  ingredients,  FDA  does  not 
ask  the  responsible  firm  to  demonstrate 
that  the  residue  is  not  present  in  any  of 
the  ingredients  for  which  there  is  no 
tolerance. 

In  response  to  these  comments,  FDA 
is  revising  its  planned  approach  in  this 
final  guidance.  If  FDA  finds  a  residue  of 
methyl  parathion  in  such  a  multiple 
ingredient  food,  e.g.,  apple-pear  juice,  to 
be  within  the  scope  of  FTDA's  exercise  of 
enforcement  discretion,  the  responsible 
party  should  demonstrate  that  at  least* 
one  of  the  food's  ingredients  could  bear 
the  methyl  parathion  residue  as  a  result 
of  a  lawful  application  or  use  of  this 
pesticide  chemical.  However,  if  the 
responsible  party  makes  that  showing, 
FDA  does  not  intend  to  ask  the 
responsible  party  to  provide  additional 
documentation  showing  that  other 
ingredients  in  the  food  were  not  the 
source  of  the  residue  of  methyl 
parathion. 

FDA  has  also  added  additional 
examples  in  the  final  guidance  on  the 
approach  it  intends  to  follow  if  it  finds 
methyl  parathion  residues  in  multiple 
ingredient  foods  in  which  some 
ingredients  are  subject  to  the  ciurent 
EPA  methyl  parathion  tolerance 
revocation  action  and  other  ingredients 
are  subject  to  tolerances  that  remain  in 
effect  or  are  not  subject  to  a  tolerance  at 
all. 


A  comment  asked  if  FDA  considered 
whether  methyl  parathion  could  persist 
in  the  soil  and  transfer  into  crops  grown 
after  legal  application  of  this  pesticide 
was  terminated  by  EPA.  FDA  has 
worked  closely  with  EPA  in  developing 
this  guidance,  and  EPA  has  given  no 
indication  to  FDA  that  residues  of 
methyl  parathion  persist  in  the 
environment  such  that  a  food  could 
contain  residues  of  methyl  parathion 
resulting  from  the  application  of  this 
pesticide  to  a  previously  grown  crop. 
Thus,  FDA  intends  to  assume  that  any 
residue  of  methyl  parathion  found  on  a 
food  results  from  application  of  the 
pesticide  to  the  crop  used  to  produce 
the  analyzed  food. 

In  response  to  a  request  in  a  comment, 
FDA,  in  the  final  guidance,  has 
provided  an  example  of  a  situation 
whereby  FDA  could  come  to  possess 
information  indicating  that  there  is  a 
reasonable  possibility  that  a  residue, 
that  is  within  the  former  tolerance, 
resulted  from  application  of  the 
pesticide  to  the  crop  after  December  31. 
1999.  which  would  constitute  an 
unlawful  use  of  methyl  parathion. 

Finally,  in  response  to  comments 
expressing  concern  that  food  retailers 
would  reject  food  rather  than  accept  the 
potential  burden  of  making  a  showing  as 
the  "responsible  party,"  the  agency 
advises  that  under  its  compliance 
program  for  pesticide  residues  in 
domestic  foods  (FDA  monitors  pesticide 
residues  in  both  raw  agricultural 
commodities  and  processed  foods  in 
interstate  commerce  under  this 
program),  samples  for  routine 
monitoring  purposes  are  generally  not 
collected  at  the  retail  level.  The  program 
directs  that  growers  or  packing  sheds 
are  the  preferred  sites  for  sampling 
fruits  and  vegetables.  Thus,  FDA  does 
not  expect  that  in  the  normal  course  of 
business,  retailers  will  be  in  the  role  of 
the  "responsible  party"  under  this 
policy. 

This  final  guidance  is  being  issued  as 
a  level  1  guidance,  consistent  with 
FDA's  policy  for  good  guidance 
practices  as  set  out  in  the  Federal 
Register  of  September  19,  2000  (65  FR 
56468).  This  guidance  represents  the 
agency's  current  thinking  on  the 
channels  of  trade  provision  and  how 
this  provision  relates  to  FDA-regulated 
products  with  methyl  parathion 
residues.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 
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n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  final 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Coniments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 


heading  of  this  document.  The  final 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.cfsan.fda.gov. 

Dated:  December  19,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
[FR  Doc.  01-368  Filed  1-4-01;  8:45  am) 
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Presidential  Documents 


Notice  of  January  4,  2001 
Continuation  of  Libya  Emergency 


\ 


On  January  7,  1986,  by  Executive  Order  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8, 
1986,  by  Executive  Order  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  Despite 
the  United  Nations  Security  Coimcil's  suspension  of  U.N.  sanctions  against 
Libya  upon  the  Libyem  government's  hand  over  of  the  Pan  Am  103  bombing 
suspects,  there  are  still  concerns  about  the  Libyan  government's  support 
for  terrorist  activities  and  its  noncompliance  with  United  Nations  Security 
Coimcil  Resolutions  731  (1992),  748  (1992),  and  883  (1993). 

"Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect 
to  Libya.  This  notice  shall  be  published  in  the  Federal  Register  and  trans- 
mitted to  the  Congress. 


OOTAJ^/LfUOA  ^Pt^A^^ 


(FR  Doc.  01-527 

Filed  01-04-01;  11:56  am) 

Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
January  4,  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compilad  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  5, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  grown  in — 
California;  published  1-4-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  and  plant  products; 
movement: 
District  of  Columbia; 
published  1-5-01 

ICHEMICAL  SAFETY  AND 
MAZARD  INVESTIGATION 
BOARD 

Administrative  investigations; 
witness  representation; 
published  1-5-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methyl  parathion;  published 
1-5-01 

^DERAL  DEPOSIT 
NSURANCE  CORPORATION 

Insured  State  banks;  activities 
and  investments;  published 
1-5-01 

lUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 

1   Asylum  procedures; 

I       published  12-6-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  published  12-4-00 
Vulcanair  S.p.A.;  published 
12-4-00 

?lass  D  and  E4  airspace; 
published  1-5-01 

FRANSPORTATION 
DEPARTMENT 
Surface  Transportation    - 
Board 

Fees: 
Licensing  and  related 
services;  policy  statement; 
published  12-6-00 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 
Lifetime  charitable  lead 

trusts;  guaranteed  annuity 

interest  and  a  unitrust 

interest  definitions; 

published  1-5-01 
Income  taxes: 
Charitable  Remainder  Tmsts 

abuse  prevention; 

published  1-5-01 
Rental  agreements  involving 

payments  of  $2,000,000 

or  less;  published  1-5-01 

RULES  GOING  INTO 
EFFECT  JANUARY  7, 
2001 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Sack  preparation  changes 
for  periodicals  nonletter- 
size  mailing  jobs  that 
include  automation  flat 
rate  and  presorted  rate 
mailings;  published  12-12- 
00 

International  Mail  Manual: 
Glot>al  Express  Guaranteed 
services;  postal  rate 
changes;  published  12-11- 
00 

Con-ection;  published  12- 
28-00 
Postal  rates,  fees,  and  mail 
classifications;  changes; 
published  12-8-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  swine, 
and  dogs;  inspection  and 
treatment  for  screwworm; 
comments  due  by  1-12- 
01;  published  11-13-00 
User  fees: 
Veterinary  services — 
Permit  applications; 
comments  due  by  1-12- 
01;  published  11-13-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
National  school  lunch  and 
child  and  adult  care  food 
programs.  State 
administrative  expense 
funds,  and  free  and 


reduced  price  meals  arxj 
free  milk  in  schools- 
Afterschool  care 

programs;  snacks 

reimbursement; 

comments  due  by  1-9- 

01;  published  10-11-00 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

National  Voluntary  Laboratory 
Accreditation  Program; 
operating  procedures; 
comments  due  by  1-8-01; 
published  11-7-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatran  and 
management: 

Atlantic  coastal  fisheries — 
American  lobster; 
comments  due  by  1-9- 
01;  published  11-28-00 
Atlantic  highly  migratory 
species — 

Pelagic  longline  fishery; 
sea  turtle  protection 
measures;  comments 
due  by  1-8-01; 
published  10-13-00 
Norttieastem  United  States 
fisheries — 

Atlantk:  herring;  comments 
due  by  1-10-01; 
published  12-11-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
FkJrida  Keys  National 
Marine  Sanctuary,  FL; 
boundary  expansion; 
comments  due  by  1-8- 
01;  published  11-22-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Preference  for  US-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Municipal  solid  waste 
landfills;  comments  due 
by  1-8-01;  published  11-7- 
00 

Air  programs: 
Outer  Cont.itental  Shelf 
regulations — 

Califomia;  consistency 
update;  comments  due 
by  1-10-01;  published 
12-11-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Alat>ama;  comments  due  t>y 
1-8-01;  published  12-8-00 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

Natior^l  priorities  list 
update;  comments  due 
by  1-8-01;  published 
12-8-00 
Superrtund  program: 
Natkxial  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  1-8-01;  put>lished 
12-8-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servk»s: 
Access  charges — 
Competitive  local 
exchange  carriers;  tariff 
charge  reform; 
comments  due  by  1-11- 
01;  published  12-27-00 
Satellite  communications — 
Fixed-Satellite  Sen/ue 
(FSS)  earth  statk>ns 
and  terrestrial  fixed 
service  stations;  effk:ient 
use  and  shanng  of 
radio  spectrum; 
comments  due  by  1-8- 
01;  published  11-24-00 
Telecommunkations  service 
quality  reporting 
requirements;  biennial 
regulatory  review; 
comments  due  by  1-12- 
01;  published  12-4-00 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
1-8-01;  published  11-29- 
00 
Colorado;  comments  due  by 
1-8-01;  published  12-18- 
00 
Oregon;  comments  due  by 
1-8-01;  published  11-29- 
00 
Wisconsin;  comments  due 
by  1-8-01;  published  11- 
30-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkxi 

(FAR): 

Preference  for  US  -flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Hospital  outpatient  services; 
prospective  payment 
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system;  comments  due  by 
1-12-01;  published  11-13- 
00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Fair  housing: 
Fair  Housing  Act  viotations; 
sexual  harassment  cases; 
comments  due  by  1-12- 
01;  published  11-13-00 
INTERIOR  DEPARTMENT 
Fi«h  and  WlkMita  Servica 
Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Various  plants  from  Kauai 
and  Niihau,  HI; 
comments  due  by  1-8- 
01;  published  11-7-00 
Various  plants  from  Kauai 
and  Niihau.  HI; 
correction;  comments 
due  by  1-8-01; 
published  11-13-00 
Endangered  and  threatened 
species: 

Scotts  Valley  polygonum; 
comments  due  by  1-8-01; 
published  11-9-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  fnanagemerrt: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases;  comments 
due  by  1-9-01;  published 
12-15-00 
JUSTICE  DEPARTMENT 
Prison*  Bureau 
Inmate  control,  custody,  care, 
etc.: 


Suicide  prevention  program; 
comments  due  by  1-12- 
01;  published  11-13-00 

LEGAL  SERVICES 
CORPORATION 

Regulations  review;  comment 
request;  comments  due  by 
1-8-01;  published  11-24-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  1-8-01;  published  12-7- 
00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 

8<a)  business  developn\ent/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 
Drawtxidge  operations: 
Massachussetts;  comnrients 
due  by  1-8-01;  put>lished 
11-8-00 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

1-8-01;  published  11-7-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  1-8-01; 
published  12-8-00 
Fairchild;  comments  due  by 
1-11-01;  published  12-5- 
00 
McDonnell  Douglas; 
comments  due  by  1-11- 
01;  published  11-27-00 
Robinson  Helicopter  Co.; 
comments  due  by  1-ft01; 
published  11-7-00 
Special  conditions — 
Sikorsky  Aircraft  Corp. 
Model  S-92  helKOpters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Airworthiness  standards: 
Special  conditions — 
Eurocopter  France  Model 
EC- 155  helkx)pters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Class  D  airspace;  comments 
due  by  1-12-01;  published 
11-28-00 
Class  D  and  Class  E 
airspace;  comments  due  t>y 
1-12-01;  published  11-28-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehKle  safety 
standards: 

Fuel  system  integrity; 
comrrients  due  by  1-12- 
01;  published  11-13-00 


TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 

Commerce  in  explosives — 

Imported  explosive 
materials;  identifk»tk>n 
maridngs;  comments 
due  by  1-12-01; 
published  11-13-00 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Federal-State  funds 
transfers;  rules  and 
procedures;  comments 
due  by  1-10-01;  published 
10-12-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  Taxes: 

Corporations;  liability 
assumptions  in  certain 
corporate  transactions; 
hearing;  comments  due 
by  1-10-01;  published  1-4- 
01 

Income  taxes: 

Principal  resklence  sale  or 
exchange;  exclusion  of 
gain;  comments  due  by  1- 
8-01;  published  10-10-00 

Procedure  and  administration: 

Pension  and  emptoyee 
benefit  trusts,  and  otfrar 
trusts;  classificatkxi; 
comments  due  by  1-10- 
01;  published  10-12-00 
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UST  OF  PUBUC  LAWS 


This  completes  the  listing  of 
publk:  laws  enacted  during  the 
second  session  of  the  106th 
Congress.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  This  list  Is 
also  available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
put}lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  httpV/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

rhe  list  will  resume  when  bills 
are  enacted  into  public  law 
during  the  next  session  of 
Congress.  A  cumulative  list  of 
Public  Laws  will  be  published 
in  the  Federal  Register  on 
Tuesday,  January  16,  2001. 


H.R.  5528/P.L  106-568 

Omnibus  Indian  Advancenrient 
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See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
Oak  Ridge  Y-12  Plant,  TN;  continued  operations  and 
construction  and  operation  of  new  facilities,  1330- 
1331 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
PhA  Environmental  Restoration  Corp.,  1331-1332 
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Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Off-site  waste  and  recovery  operations;  technical 
corrections,  1263-1268 
Air  programs: 
Stratospheric  ozone  protection — 
Essential  use  allowances;  allocation,  1461-1471 
Air  quality  planning  purposes;  designation  of  areas: 

Nevada.  1268-1270 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  Professional  Intern  Program,  1338-1342 

Meetings: 
Science  Advisory  Board,  1342-1344 

Water  quality  criteria: 
Ambient  water  quality  criteria — 
Human  health  protection;  methylmercury,  1344-1359 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Pilatus  Aircraft  Ltd..  1255-1257 

Raytheon.  1253-1255 
PROPOSED  RULES 
Airworthiness  directives: 

Cessna.  1273-1275 

SOCATA-Groupe  AEROSPATIALE,  1271-1273 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Earth  station  license  applications;  biennial  regulatory 
review  (2000  FY),  1283-1294 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1359 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Commonwealth  Edison  Co.  et  al.,  1333-1335 
Chike  Electric  Transmission  et  al.,  1335-1338 

Federal  Highway  Administration 

RULES 

Intelligent  Transportation  System  architectiu^  and 

standards.  1445-1454 
NOTICES 

Environmental  statements;  notice  of  intent: 
Mercer  and  Middlesex  Counties,  NJ.  1369 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  1360 
Meetings;  Simshine  Act.  1360 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Plant  and  animal  taxa  that  are  candidates  or  proposed  for 
listing,  findings  on  recycled  petitions,  and 
description  of  progress  on  listing  actions;  review, 
1295-1300 
NOTICES 

Endangered  and  threatened  species  permit  applications. 
1364-1365 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Examination  of  administrative  record  and  other  advisory 
committee  records.  1257-1259 
PROPOSED  RULES 

Administrative  practice  and  procedure: 
Examination  of  administrative  record  and  other  advisory 
committee  records.  1275-1277 
Biological  products: 
Human  cellular  and  tissue-based  products  manufactiirers; 
current  good  tissue  practice;  inspection  and 
enforcement.  1507-1559 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Coconino  National  Forest,  AZ,  1301-1302 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Prior  Federal  Service  Statement-Worksheet  (SF  144A); 
form  cancellation,  1360 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

NOTICES 

Meetings: 
Complementary  and  Alternative  Medicine  Policy,  White 
House  Commission,  1361 

Health  Care  RnarKing  Administration 

RULES 

Group  health  plans;  access,  portability,  and  renewability 
requirements: 
Nondiscrimination  in  health  coverage  in  group  market, 
1377-1420 
PROPOSED  RULES 

Group  health  plans;  access,  portability,  and  renewability 
requirements: 
Bona  fide  wellness  programs,  1420-1435 


Federal  Transit  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  Intelligent  Transportation  Systems  Architecture 
Pohcy  on  Transit  Projects,  1454-1459 


interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
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Internal  Revenue  Service 

RULES  ' 

Excise  taxes: 
Group  health  plans;  access,  portability,  and  renewability 
requirements — 
Nondiscrimination  in  health  coverage  in  group  market, 
1377-1420 
PROPOSED  RULES 
Excise  taxes: 
Group  health  plans;  access,  portability,  and  renewability 
requirements — 
Bona  fide  wellness  programs,  1420-1435 
Nondiscrimination  in  health  coverage  in  group  market; 

cross-reference,  1434-1437 
Nondiscrimination  requirements  for  certain 

grandfathered  church  plans;  exception,  1436-1439 

International  Trade  Administration 

NOTICES 

Antidumping: 
Brake  rotors  from — 

China,  1303-1309 
Oil  country  tubular  goods  from — 

Mexico,  1309-1310 
Stainless  steel  sheet  and  strip  in  coils  from — 

Italy,  1310 
Applications,  hearings,  determinations,  etc.: 
University  of — 

Rochester,  1310 

Wisconsin-Madison,  1311 
Washington  University  School  of  Medicine,  1311 

International  Trade  Commission 

NOTICES 

Meetings;  Simshine  Act,  1367 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  1375 
Survey  plat  filings: 
I "  Alaska,  1365 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 

Siu^ty  bonds  for  leases;  requirements,  1277-1280 
NOTICES 

Environmental  statements;  availability,  etc.:     • 
Beaufort  Sea,  AK;  British  Petroleum  Exploration,  Inc.'s 
Liberty  development  and  production  plan,  1365- 
1366 

1 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Advisory  Coimcil 
I        Aero-Space  Technology  Advisory  Committee,  1367 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1369-1371 


National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1364 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Critical  habitat  closure  pursuant  to  court  order;  closure 
removed;  correction,  1375 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Iowa,  1302-1303 

Navy  Department 

NOTICES 

Privacy  Act: 
Systems  of  records,  1321-1329 

Pension  and  Welfare  Benefits  Administration 

RULES 

Group  health  plans;  access,  portability,  and  renewability 
requirements: 
Nondiscrimination  in  health  coverage  in  group  market, 
1377-1420 
PROPOSED  RULES 

Group  health  plans;  access,  portability,  and  renewability 
requirements: 
Bona  fide  wellness  programs,  1420-1435 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1367— 
1368 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1368 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Van  Gogh  Portraits:  Face  to  Face,  1368 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1366- 
1367 

Surface  Transportation  Board 

NOTICES 

Raifroad  operation,  acquisition,  construction,  etc.: 

CenTra,  Inc.,  et  al.,  1371 

Crown  Enterprises,  Inc.,  1371-1372 

San  Francisco  Port  Commission,  1372 
Railroad  services  abandoimdent: 

Mohall  Raihx)ad,  Inc.,  1372-1373 


VI 
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Tennessee  Valley  Authority 

NOTICES 
Meetings: 
Regional  Resource  Stewardship  Council,  136&-1369 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1373-1374 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Siuface  Transportation  Board 

PnOPOSED  RULES 

Privacy  Act;  implementation,  1294-1295 

Treasury  Department 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1373 


Separate  Parts  In  This  Issue 
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Department  of  Health  and  Human  Services,  Health  Care 
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1377-1439 

Part  III  \ 

Department  of  Education,  1441-1443 

Part  IV 

Department  of  Transportation,  Federal  Highway 

Administration  and  Federal  Transit  Administration, 
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PartV 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


Federal  Register / Vol.  66,  No.  5 /Monday,  January  8,  2001 /Contents 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

14  CFR 

39  (2  documents)  ...1253,  1255 
Proposed  Rules: 

39  (2  documents)  ....1271,  1273 

17  CFR 

1 1375 

20  CFR 

655 1375 

21  CFR  • 

14 1257 

PropoMd  Rules: 

14 1276 

1271 1508  J 

23  CFR 

655 1446 

940 1446 

26  CFR 

54 1378 

Proposed  Rules: 

54  (3  documents)  ...1421 ,  1435, 
1435 

28  CFR 

Oh.  VIM 1259 

29  CFR  r 

2590 1378 

Proposed  Rules: 

2590 1421  , 

30  CFR 
Proposed  Rules: 

256 1277 

32  CFR 
Proposed  Rules: 

326 1280 

33  CFR 

117 1262 

Proposed  Rules: 

117 1281 

34  CFR 

300 1474 

606 1262 

40  CFR 

63 1263 

81 1268 

82 ., 1462 

45  CFR 

146 1378 

Proposed  Rules: 

146 1421 

46  CFR 
Proposed  Rules: 

110 1283 

111 1283 

47  CFR 

Proposed  Rules: 

23 1283 

25 1283 

49CFR 

Proposed  Rules: 

10 1294 

50  CFR 

679 1375 

Propossd  Rules: 

17 1295 


vn 


1253 


Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  99-CE-79-AD;  Amendment  39- 
12066;  AD  2000-26-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  A36, 
B36TC,  and  58  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rulfe^^ 


Federal  Register 

Vol.  66,  No.  5 

Monday,  )anuaiy  8,  2001 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Beech  Models 
A36,  B36TC,  and  58  airplanes.  This  AD 
requires  you  to  inspect  for  missing 
rivets  on  the  right  hand  side  of  the 
fuselage  and,  if  necessary,  install  rivets. 
Raytheon  has  identified  several 
instances  of  missing  rivets  on  these 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  install  missing  rivets 
in  the  right  hand  fuselage  panel 
assembly  in  the  area  above  the  right 
wing  and  below  the  cabin  door 
threshold.  These  rivets  must  be  present 
for  the  fuselage  to  carry  the  ultimate 
load  and  prevent  critical  structiu^ 
failure  with  loss  of  airplane  control. 
DATES:  This  AD  becomes  effective  on 
February  16,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  February  16,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 


85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-79- 
AD,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  T.N. 
Baktha,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4155;  facsimile: 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

Raytheon  has  identified  several 
instances  of  missing  rivets  on  these 
airplanes: 


Model 


Model  A36  Bonanza 

Model  B36TC  Bonanza 
Model  58  Baron 


Serial  No. 


serials  E-1  through  E-3231;  and  E-3233. 

serials  EA-1  through  EA-635. 

serials  TH-1  through  TH-1811;  and  TH-181 3  through  TH-1897. 


Raytheon  production  and  inspection 
personnel  identified  the  missing  rivets. 
The  missing  rivets  are  the  result  of  a 
quality  control  problem. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition  results  in  the  airplane 
being  unable  to  carry  the  ultimate  load 
with  possible  structural  failure  and  loss 
of  airplane  control. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheon  Beech 
Models  A36.  B36TC,  and  58  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  26, 


2000  (65  FR  57751).  The  NPRM 
proposed  to  require  you  to  inspect  for 
missing  rivets  on  the  right  hand  fuselage 
and  if  necessary,  install  rivets. 

Was  the  Public  Invited  To  Comment? 

Interested  persons  were  afforded  an 
opportimity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Deteniiination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 


proposed  except  for  minor  editorial 
corrections.  We  determined  that  these 
minor  corrections: 

— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
impact? 

We  estimate  that  this  AD  affects  3632 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 
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Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

1  workhour  x  $60  per  hour  =  $60 

h4o  parts  required  for  the  inspec- 
tion. 

$60  per  airplane  

$60  X- $217,920. 

We  estimate  the  following  costs  to 
accomplish  the  modification  if 
necessary: 


Laoborcost 

Parts  cost 

Total  cost  per  airplane 

4  worltouts  X  $60  per  hour  =  $240  

$100  per  airplane  

$340  per  airplane. 

The  manufacturer  will  allow  warranty 
credit  for  labor  and  parts  to  the  extent 
noted  in  the  service  bulletin. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action?  ^ 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2000-26-16  Raytheon  Aircraft  Company: 

Amendment  39-12066;  Docket  No.  99- 

CE-79-AD.     . 
(a)  Vihat  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplanes, 
certificated  in  any  category: 


Model 

Serial  No. 

Model  A36 

E-1  through  E-3231,  and  E-3233. 

EA-1  through  EA-635. 

TH-1  through  TH-1811,  and  TH-1813  through  TH-1897. 

Model  B36TC  

Model  58 

^ 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  install  missing  rivets  in  the  right  hand 
fuselage  panel  assembly  in  the  area  above  the 
right  wing  cmd  below  the  cabin  door 
threshold.  These  rivets  must  be  present  for 
the  fuselage  to  carry  the  ultimate  load  and 


prevent  critical  structural  failure  with  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  do  the  following  actions: 


Actions 


(1)  Inspect  for  up  to  9  missing  rivets  between 
fuselage  station  (F.S.)  83.00  and  F.S.  91.00 
at  water  line  (W.L.)  90.3. 


(2)  If  you  find  rivets  are  missing,  install  these 
rivets. 


Compliance  times 


Inspect  within  the  next  100  hours  time-in-serv- 
ice after  February  16.  2001  (ttie  effective 
date  of  this  AD). 


Before  further  flight  after  the  inspection 


Procedures 


Do  this  inspection  in  accordance  with  the  AC- 
COMPLISHMENT INSTRUCTIONS  para- 
graph of  Haytfieon  Mandatory  Service  Bul- 
letin SB  53-3341 ,  Revision  1 ,  Revised:  May 
2000,  and  the  Bonanza  Series  Maintenance 
Manual  or  Baron  Model  58  Series  Mainte- 
nance Manual. 

Do  these  actions  in  accordance  with  the  AC- 
COMPLISHMENT INSTRUCTIONS  para- 
graph of  Raytheon  Mandatory  Service  Bul- 
letin SB  53-3341,  Revision  1,  Revised:  May 
2000,  and  tfie  Bonanza  Series  Maintenance 
Manual  or  Baron  Model  58  Series  Mainte- 
nance Manual. 
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(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contacl  T.N.  Baktha,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209;  telephone: 
(316)  946-4155;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  53- 
3341,  Revision  1,  revised  May  2000.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.G. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085;  telephone: 
(800)  429-5372  or  (316)  676-3140.  You  can 
look  at  copies  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  16,  2001. 

Issued  in  Kansas  City,  Missouri,  on 
December  22,  2000. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  01-183  Filed  1-5-01;  8:45  am] 

HLUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-CE-55-AD;  Amendment 
39-12067;  AD  2000-26-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Pilatus  Aircraft  Ltd.  (Pilatus) 
Models  PC-12  and  PC-12/45  airplanes 
that  are  equipped  with  a  certain 
windshield  configuration.  This  AD 
requires  you  to  incorporate  pilot's 
operating  handbook  (POH)  information 
that  prohibits  the  operation  of  the 
windshield  heating  system  in  the 
"LIGHT"  mode,  and  requires  you  to 
modify  the  windshield  deicing  system 
wiring  and  circuit  breakers.  You  can 
remove  the  POH  information  after 
accomplishing  the  modification.  This 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  electrical  power  to  the 
windshield  deicing  system  due  to 
operation  in  the  "LIGHT"  mode,  which 
could  result  in  icing  of  the  windshield 
and  loss  of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
February  24,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  February  24,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  -i-41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2D00-CE- 
55-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301 ,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Models  PC-12  and  PC-12/45  airplanes. 
The  FOCA  reports  that  the  electrical 
load  of  the  left  hand  (LH)  and  right  hand 
(RH)  windshields  can  become  too  high 
during  flight  at  cruise  altitudes  when 
the  "LIGHT"  mode  is  selected  on  the 
windshield  deicing  system.  The  FOCA 
references  eight  instemces  where 
prolonged  operation  of  the  windshield 
deicing  system  in  the  "LIGHT"  mode 
caused  this  system  to  temporarily  shut 
down. 

The  airplanes  involved  in  the  above 
instances  were  equipped  with  part 
number  (P/N)  959.81.10.107  LH  and  P/ 
N/  959.81.10.108  RH  windshields. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Operation  of  the  existing  design 
windshield  deicing  system  in  the 
"LIGHT"  position  can  overload  the 
electrical  capacity  of  thfe  wiring  and 
circuit  breakers.  This  could  result  in 
complete  electrical  power  loss  to  the 
windshield  and  icing  of  the  windshield. 

Has  FAA  Taken  Any  Action  to  this 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  Pilatus  Models  PC-12 
and  PC-12/45  airplanes  that  are 
equipped  with  a  certain  windshield 
configuration.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  2,  2000  (65  FR  58675).  The 
NPRM  proposed  to  require  you  to 
incorporate  POH  information  that 
would  prohibit  the  operation  of  the 
windshield  heating  system  in  the 
"LIGHT"  mode,  and  would  require  you 
to  modify  the  windshield  deicing 
system  wiring  and  circuit  breakers.  You 
could  remove  the  POH  information  after 
accomplishing  the  modification. 

Was  the  Public  Invited  To  Comment?- 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
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received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  Is  FAA  's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 


require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  determined  that  these 
minor  corrections: 

— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  108 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

18  wofWKXjrsx$60  per  hour  $1 ,080 

Pilatus  will  provide  free-of-charge. 

$1,080  per  airplane  

$116,640. 

Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  is  as 
follows: 
— Incorporation  of  the  POH  temporary 

revision:  "Within  the  next  30  days 

after  the  effective  date  of  this  AD;" 

and 
—Modification:  "Within  the  next  12 

months  after  the  effective  date  of  this 

AD." 

Why  Is  the  (Compliance  of  This  AD  in 
Calendar  Time  Instead  of  Hours  Time- 
in-Service  (TIS)? 

Although  loss  of  electrical  power  to 
the  windshield  deicing  system  due  to 
operation  in  the  "LIGHT"  mode  is 
imsafe  diuing  flight,  the  condition  is  not 
a  direct  residt  of  airplane  operation.  The 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  10  hours  time- 
in-service  (TIS)  as  it  would  be  for  an 
airplane  with  500  hours  TIS.  A  calendar 
time  for  compliance  will  assure  that  the 
imsafe  condition  is  addressed  on  all 
airplanes  in  a  reasonable  time  period. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2000-26-17    Pilatus  Aircraft  Ltd.: 

Amendment  39-12067;  Docket  No. 
2000-CE— 55AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  manufacturer  serial  number  (MSN) 
101  through  MSN  320,  that  are: 

(1)  certificated  in  any  category;  and 

(2)  equipped  with  part  number  (P/N) 
959.81.10.107  LH  and  P/N  959.81.10.108  RH 
windshields  (PPG  P/N  NP172121-5  LH  and 
NPl  72121-6  RH  or  FAA-approved  equivalent 
part  numbers). 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  loss  of  electrical  power  to  the 
windshield  deicing  system  due  to  operation 
in  the  "LIGHT"  mode,  which  could  result  in 
icing  of  the  windshield  and  loss  of  control  of 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Action 


(1 )  Insert  Temporary  Revision  No.  21  to  PC-1 2 
Pilot's  Operating  Handtxx*,  Report  No. 
01973-001,  Section  2,  Windshield  Heater 
Operation  101-320,  Issued:  May  19,  2000.. 


CkKnpliance  Time 


Within  the  next  30  days  after  February  24, 
2001  (the  effective  date  of  this  AD),  unless 
already  accomplished.. 


Procedures 


Anyone  who  holds  at  least  a  private  pilot  cer- 
tificate, as  authorized  by  section  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  pilot's  operating 
handtxwk  (POH)  revision  required  by  this 
AD.  You  must  make  an  entry  into  the  air- 
craft records  that  shows  compliance  with 
this  AD,  in  accordance  with  section  43.9  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.9). 
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Action 


(2)  Modify  the  windshield  deicing  system  wires 
and  circuit  breakers.  You  may  remove  the 
POH  temporary  revision  referenced  in  para- 
graph (d)(1)  of  this  AD  after  accomplishing 
this  modification.. 

(3)  Do  not  install,  on  any  affected  airplane,  P/N 
959.81.10.107  LH  and  P/N  959.81.10.108 
RH  windshields  (PPG  P/N  NP172121-5  LH 
and  NP172121-6  RH  or  FAA-approved 
equivalent  part  numtjers),  without  incor- 
porating the  modification  required  in  para- 
graph (d)(2)  of  this  AD.. 


Compliance  Time 


Within  the  next  12  months  after  February  24, 
2001  (the  effective  date  of  this  AD),  unless 
already  accomplished.. 


As  of  February  24,  2001  (the  effective  date  of 
this  AD.). 


Procedures 


In  accordance  with  the  modification  proce- 
dures in  the  Accomplishment  Instructkjns 
section  of  Pilatus  Service  Bulletin  No.  30- 
006,  dated  May  22,  2000. 

Not  applicable. 


Note  1:  Temporary  Revision  No.  21  to  PC- 
12  Pilot's  Operating  Handbook,  Report  No. 
01973-001,  Section  2,  Windshield  Heater 
Operation  101-320,  Issued:  May  19,  2000, 
eliminates  the  need  for  Temporary  Revision 
No.  14  in  the  POH. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliemce  or  adjust  the  compliance  time  if: 

(ij  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airpleme 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Roman  T.  Gabrys, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  wth 
Pilatus  Service  Bulletin  No.  30-006,  dated 
May  22,  2000.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  undt-  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  cai.  get  copies  from  Pilatus 
Aircraft  Ltd.,  Customer  Liaison  Manager, 
CH-6371  Stans,  Switzerland:  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Suppori 


Department,  11755  Airport  Way,  Broomfield. 
Colorado  80021.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective  ?  This  amendment  becomes  effective 
on  February  24,  2001. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  2000-393,  dated  September 
6,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
December  22,  2000. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-184  Filed  1-5-01;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  14 

[Docket  No.  OON-1 634] 

Public  Hearing  Before  a  Public 
Advisory  Committee;  Examination  of 
Administrative  Record  and  Other 
Advisory  Committee  Records 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
administrative  regulations  governing  the 
public  disclosure  of  written  information 
for  consideration  by  an  advisory 
committee  at  an  advisory  committee 
meeting.  This  action  amends  the 
regulations  to  state  that  the  wrritten 
information  for  consideration  by  an 
advisory  committee  at  a  committee 
meeting  is  available  for  public 
disclosure,  whenever  practicable,  before 
or  at  the  time  of  the  meeting.  FDA  is 
taking  this  action  to  reflect  current  FDA 
policy  in  conformance  with  applicable 


law.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
companion  proposed  rule,  imder  FDA's 
usual  procedure  for  notice-and- 
comment  rulemaking,  to  provide  a 
procedural  framework  to  finalize  the 
rule  in  the  event  the  agency  receives  any 
significant  adverse  comments  and 
withdraws  this  direct  final  rule. 
DATES:  This  rule  is  effective  May  23, 
2001.  Submit  written  comments  by 
March  26,  2001.  If  no  timely  significant 
adverse  comments  are  received,  the 
agency  will  publish  a  document  in  the 
Federal  Register  before  April  23,  2001, 
confirming  the  effective  date  of  the 
direct  final  rule.  The  agency  intends  to 
make  the  direct  final  rule  effective  30 
days  after  publication  of  the 
confirmation  notice  in  the  Federal 
Register.  If  timely  significant  adverse 
comments  are  received,  the  agency  will 
publish  a  document  of  significant 
adverse  comments  in  the  Federal 
Register  and  withdraw  this  direct  final 
rule  before  April  23,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Masciale,  Center  for  Drug 
Evaluation  and  Research  {HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041, 

SUPPLEMENTARY  INFORMATION: 
L  Discussion 

A.  Background 

Advisory  committees  provide 
independent  advice  and 
recommendations  to  FDA  on  scientific 
and  technical  matters  related  to 
products  regulated  by  the  agency.  To 
assist  committee  members  in  preparing 
to  discuss  the  issues  that  will  be  raised 
at  a  committee  meeting,  the  agency  and, 
in  certain  circumstances,  affected 
members  of  the  regulated  industry 
prepare  written  background  materials 
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for  committee  members.  Generally, 
advisory  committee  members  are 
provided  these  materials  soon  after  they 
are  completed,  often  weeks  before  a 
committee  meeting. 

FDA's  advisory  committees  are 
established  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2)  (the 
FACA).  FDA's  procedures  for  the 
administration  of  advisory  conunittees 
are  set  forth  in  part  14  (21  CFR  part  14). 
Section  14.75(a)(1)  states  that,  unless  it 
is  otherwise  exempt  from  disclosure, 
written  information  for  consideration  by 
the  committee  at  the  meeting  should  be 
available  for  public  disclosure  at  the 
same  time  it  is  made  available  to  the 
committee.  As  described  below,  FDA 
finds  this  provision  for  simultaneous 
disclosure  unnecessary  and  detrimental 
to  the  advisory  committee  process. 
Therefore,  FDA  is  amending  this 
provision  in  its  administrative 
regulations. 

B.  Rationale  for  the  Rule 

As  interpreted  by  case  law,  the  FACA 
requires  that,  whenever  practicable  and 
subject  to  any  applicable  exemption  of 
the  Freedom  of  Information  Act  (the 
FOLA)  (5  U.S.C.  552),  information 
prepared  for  or  provided  to  an  advisory 
committee  be  made  publicly  available 
before  or  at  the  time  of  the  advisory 
committee  meeting  at  which  the 
information  is  used  and  discussed  (see, 
e.g..  Food  Chemical  News  v.  Department 
of  Health  and  Human  Services,  980  F.2d 
1468  (D.C.  Cir.  1992)).  Therefore,  FDA's 
provision  for  disclosing  information  to 
the  public  at  the  same  time  the 
information  is  provided  to  the  advisory 
committee  {§  14.75(a)(1))  goes  beyond 
the  requirements  of  the  FACA.  The 
agency  is  not  obligated  under  the  FACA 
to  provide  the  materials  to  the  public  at 
the  same  time  they  are  provided  to  the 
advisory  committee. 

Under  §  14.75(b)(1),  the  public 
disclosure  provision  of  §  14.75(a)(1)  is 
subject  to  FDA's  regulations  in  part  20 
(21  CFR  part  20).  The  regulations  in  part 
20  describe  the  agency's  policies  and 
procedures  for  disclosing  information  to 
the  public  under  the  FOLA.  Information 
that  generally  may  be  released  to  the 
public,  including  information  described 
in  §  14.75(a)(1),  may  not  be  released  if 
it  falls  within  one  or  more  of  the 
exemptions  described  in  part  20. 
Written  materials  provided  to  an 
advisory  committee  for  consideration  at 
a  committee  meeting  often  include 
information  that  is  not  made  publicly 
available  because  the  information  is 
subject  to  one  or  more  of  the  following 
exemptions:  (1)  Trade  secrets  and 
commercial  or  financial  information 
that  is  privileged  or  confidential 


(§  20.61):  (2)  inter-  or  intra-agency 
memoranda  or  letters  (§  20.62);  and  (3) 
personnel,  medical,  and  similar  files, 
the  disclosure  of  which  constitutes  a 
clearly  unwarranted  invasion  of 
personal  privacy  (§  20.63). 

If  written  materials  contain  some 
information  that  is  disclosable  and  some 
information  that  is  not  subject  to 
disclosure,  the  agency  can  make  the 
materials  available  to  the  public  after 
deleting  the  nondisclosable  information 
(§  20.22).  The  process  of  reviewing  the 
advisory  committee  materials, 
determining  which  information  is 
exempt  bom  disclosure,  and  redacting 
the  documents  to  remove  the 
nondisclosable  information  requires  a 
significant  amount  of  time.  For  example, 
in  the  Federal  Register  of  December  22, 
1999  (64  FR  71794),  FDA  announced  the 
availability  of  a  draft  guidance 
document  entitled  "Disclosing 
Information  Provided  to  Advisory 
Committees  in  Cormection  With  Open 
Advisory  Committee  Meetings  Related 
to  the  Testing  or  Approval  of  New  Drugs 
and  Convened  by  the  Center  for  Drug 
Evaluation  and  Research,  Beginning  on 
January  1,  2000."  In  the  draft  guidance 
docimient,  the  agency  described  a  4- 
week  process  of  reviewing  and  redacting 
an  advisory  committee  package 
submitted  by  a  sponsor  of  a  new  drug 
application  and  a  3-week  process  of 
reviewing  and  redacting  an  advisory 
committee  package  generated  by  the 
Center  for  Diug  Evaluation  and 
Research. 

Materials  that  are  otherwise  exempt 
fit)m  disclosure  under  §§  20.61,  20.62, 
and  20.63,  however,  may  be  disclosed  to 
advisory  committee  members  who  are 
special  government  employees  for  use 
in  connection  with  their  work  on  an 
advisory  committee  (§  20.84).  Therefore, 
the  materials  provided  to  advisory 
committee  members  need  not  go 
through  the  extensive  and  time- 
consuming  review  and  redaction 
process. 

Advisory  committees  provide 
meaningful  advice  to  FDA  on  technical 
and  scientific  matters  related  to  the 
development  and  evaluation  of  FDA- 
regidated  products.  The  value  of  the 
advice  provided  by  FDA  advisory 
committees  depends,  in  large  part,  on 
the  ability  of  advisory  conmiittee 
members  to  evaluate  diverse,  complex, 
and  sometimes  contentious  scientific 
issues  during  the  course  of  a  committee 
meeting.  It  is  crucial  that  the  agency 
provide  advisory  committee  members 
background  information  as  soon  as 
practicable  after  the  materials  are 
generated  so  the  members  can 
adequately  prepare  for  the  meeting. 
Because  §  14.75(a)(1)  provides  for  the 


public  availability  of  these  materials  at 
the  same  time  as  the  materials  are 
provided  to  an  advisory  committee,  and 
because  the  advisory  committee 
materials  often  need  to  be  redacted 
before  being  made  publicly  available, 
complying  with  §  14.75(a)(1)  would 
require  the  agency  to  wait  until  the 
materials  are  redacted  before  sending 
the  information  to  the  advisory 
committees.  This,  in  turn,  would  result 
in  less  time  for  the  committee  members 
to  review  the  materials  prior  to  the 
committee  meeting.  This  delay  would 
be  detrimental  to  the  advisory 
committee  process.  Furthermore, 
simxiltaneous  availability  of  briefing 
materials  to  the  advisory  committee  and 
to  the  public  is  not  required  under  the 
FACA. 

Therefore,  the  agency  is  amending 
§  14.75(a)(1)  to  state  that  the  written 
.  information  for  consideration  by  an 
advisory  committee  at  any  meeting  is 
available  for  public  disclosure  whenever 
practicable,  before  or  at  the  time  of  the 
meeting. 

n.  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subject 
of  this  rulemaking  is  suitable  for  a  direct 
final  rule.  This  direct  final  rule  revises 
§  14.75(a)(1)  to  reflect  current  agency 
policy  in  conformance  with  applicable 
law.  "The  actions  taken  should  be 
noncontroversial,  and  the  agency  does 
not  anticipate  receiving  any  significant 
adverse  comment  on  this  rule. 

If  FDA  does  not  receive  significant 
adverse  comment  by  March  26,  2001, 
the  agency  will  publish  a  document  in 
the  Federal  Register  before  April  23, 
2001 ,  confirming  the  effective  date  of 
the  direct  final  rule.  The  agency  intends 
to  make  the  direct  final  rule  effective  30 
days  after  publication  of  the 
confirmation  docimient  in  the  Federal 
Register.  A  significant  adverse  comment 
is  one  that  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  this  rule  will  not  be 
considered  a  significant  adverse 
comment  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
notice  of  significant  adverse  comment  in 
the  Federal  Register  withdrawing  this 
direct  final  rule  before  April  23,  2001. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
companion  proposed  rule,  identical  to 
the  direct  final  nUe,  that  provides  a 
procedural  framework  within  which  the 
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rule  may  be  finalized  in  the  event  the 
direct  final  rule  is  withdrawn  because  of 
significant  adverse  comment.  The 
comment  period  for  the  direct  final  rule 
runs  concurrently  with  that  of  the 
companion  proposed  rule.  Any 
comments  received  imder  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule  and  the 
agency  will  consider  such  comments  in 
developing  a  final  rule.  FDA  will  not 
provide  additional  opportunity  for 
comment  on  the  companion  proposed 
rule. 

If  a  significant  adverse  comment 
applies  to  part  of  this  rule  and  that  part 
may  be  severed  from  the  remainder  of 
the  rule,  FDA  may  adopt  as  final  those 
parts  of  the  rule  that  are  not  the  subject 
of  a  significant  adverse  comment.  A  full 
description  of  FDA's  policy  on  direct 
final  rule  procedures  may  be  found  in 
a  guidance  document  published  in  the 
Federal  Register  of  November  21, 1997 
(62  FR  62466). 

m.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  oflmpacts 

FDA  has  examined  the  impacts  of  this 
direct  final  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  Executive  Order 
12866  and  in  the  other  two  statutes. 
This  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive 
order. 

Under  the  Regulatory  Flexibility  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities.  The 


agency  has  considered  the  effect  that 
this  rule  will  have  on  small  entities. 
Because  the  rule  amends  only  internal 
agency  procedures,  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  aiuiually  for 
inflation).  FDA  is  not  required  to 
prepare  a  statement  of  the  costs  and 
benefits  of  this  rule  because  the  rule  is 
not  expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  $110  million. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  final  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  oh  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  final  rule 
does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  siunmary  impact  statement  is 
not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  direct  final  rule  does  not  require 
information  collections  and,  thus,  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995. 

Vn.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
rule  by  March  26,  2001.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees.  Color 
additives.  Drugs,  Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  14  is 
amended  to  read  as  follows: 

PART  14— PUBUC  HEARING  BEFORE 
A  PUBUC  ADVISORY  COMMITTEE 

1.  The  authority  citation  for  21  CFR 
part  14  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  App.  2;  15  U.S.C. 
1451-1461;  21  U.S.C.  41-50.  141-149,  321- 
394,  467f,  679,  821,  1034;  28  U.S.C.  2112;  42 
U.S.C.  201,  262,  263b.  264. 

2.  Section  14.75  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 4.75    Examination  of  administrative 
record  and  other  advisory  committee 
records. 

(a)  *  *  * 

(1)  The  written  information  for 
consideration  by  the  committee  at  any 
meeting:  Whenever  practicable,  before 
or  at  the  time  of  the  meeting. 
***** 

Dated:  December  29,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
(FR  Doc.  01-389  Filed  1-5-01;  8:45  am] 

BILUNG  CODE  4160-01-F 


COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

28  CFR  Chapter  VIII 

[CSOSA-0001] 

RIN.3225-ZA00 

Organization  and  Functions 

AGENCY:  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia. 
ACTION:  Final  rule. 

summary:  The  Court  Services  and 
Offender  Supervision  Agency  for  the 
Disttict  of  Columbia  ("CSOSA")  is 
issuing  regulations  describing  its 
organization  and  general  functions.  This 
description  includes  information  on  the 
District  of  Columbia  Pretrial  Services 
Agency  ("PSA"),  an  independent  entity 
within  CSOSA.  CSOSA  provides 
supervisory  and  treatment  services  to 
individuals  on  probation,  parole  and 
supervised  release  for  District  of 
Columbia  Code  violations.  CSOSA  also 
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provides  supervisory  and  treatment 
services  to  offenders  from  other 
jurisdictions  in  accordance  with  the 
Interstate  Parole  and  Probation 
Compact.  PSA  supervises,  monitors  and 
provides  treatment  services  to 
defendants  in  the  U.S.  District  Court 
and  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  and 
to  individuals  on  pretrial  release  for 
District  of  Columbia  Code  violations. 
EFFECTIVE  DATE:  January  8.  2001. 
ADDRESSES:  Office  of  General  Counsel, 
CSOSA,  Room  1253.  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Records  Manager;  telephone 
(202)  220-5359;  e-mail 
roy.nanovic@csosa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Court 
Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia 
("CSOSA")  was  established  within  the 
Executive  Branch  of  the  Federal 
Government  by  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997 
("Revitalization  Act"),  Pub.  L.  105-33, 
111  Stat.  251.  712  (DC.  Code  24-1232, 
24-1233).  On  August  4,  2000,  CSOSA 
was  certified  by  the  Attorney  General  as 
an  independent  Federal  agency. 

The  Revitalization  Act  requires 
CSOSA  to  provide  supervision,  through 
qualified  supervision  officers,  to 
offenders  on  probation,  parole,  and 
supervised  release  for  violation  of 
District  of  Columbia  Code  offenses. 
Accordingly,  CSOSA  supervises  all 
offenders  placed  on  probation  by  the 
Superior  Court  of  the  District  of 
Columbia,  and  all  individuals  on  parole 
piirsuant  to  the  District  of  Columbia 
Code.  CSOSA  provides  supervision  to 
offenders  from  other  jurisdictions  in 
accordance  with  the  provisions  of  the 
Interstate  Parole  and  Probation 
Compact.  In  accordance  with  its 
supervisory  functions  and  as  authorized 
by  the  Sex  Offender  Registration  Act  of 
1999  (DC  Law  13-137,  D.C.  Code  24- 
1101  et  seq.),  CSOSA  operates  and 
maintains  the  sex  offender  registry  for 
the  District  of  Colimibia. 

The  DC  Pretrial  Services  Agency 
("PSA"),  an  independent  entity  within 
CSOSA,  assists  the  trial  and  appellate 
levels  of  both  the  federal  and  local 
courts  in  determining  eligibility  for 
pretrial  release  by  providing  verified 
background  information  and  criminal 
histories  on  all  arrestees  and 
recommendations  about  available 
release  options.  PSA  is  further 
responsible  for  supervising  defendants 
released  from  custody  during  the 
pretrial  period  by  monitoring 


compliance  with  conditions  of  release 
and  by  ensuring  that  they  appear  for 
scheduled  court  hearings.  PSA  also 
provides  defendants  with  the 
opportunity  to  participate  in  a  variety  of 
social  intervention  programs  that 
decrease  the  likelihood  of  futiu'e 
criminal  behavior. 

CSOSA 's  mission  is  to  increase  public 
safety,  prevent  crime,  reduce 
recidivism,  and  support  the  fair 
administration  of  justice  in  close 
collaboration  with  the  community.  Law 
enforcement  agencies,  the  courts, 
corrections,  and  parole  authorities  each 
play  critical  roles  in  addressing  crime 
and  ensuring  public  safety.  CSOSA, 
together  with  PSA,  coordinates  closely 
with  these  entities  to  fulfill  its  role  in 
the  criminal  justice  process  by 
providing  supervisory  and  treatment 
services  to  individuals  on  pretrial 
release,  probation,  parole  and 
supervised  release,  and  by  assisting 
federal  and  local  courts  in  determining 
eligibility  for  release. 

CSOSA's  regulations  are  being 
codified  in  Chapter  VIII  of  Title  28  of 
the  Code  of  Federal  Regulations.  Part 
800  consists  of  a  general  statement  of 
organization  and  functions,  including 
addresses  for  CSOSA's  and  PSA's 
central  and  field  offices,  and  addresses 
for  submitting  Freedom  of  Information 
Act/Privacy  Act  requests,  legal  process, 
and  tort  claims.  A  more  detailed 
statement  of  organization  and  functions 
will  appear  in  the  "United  States 
Government  Manual." 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Because  this  rule  pertains  to  agency 
organization,  CSOSA  is  issuing  the  rule 
as  final  without  general  notice  of 
proposed  rulemaking  and  without  any 
delay  in  its  effectiveness.  Any  interested 
person,  however,  who  wishes  to  submit 
comments  on  the  rule  may  do  so  by 
writing  or  e-mailing  the  agency  at  the 
addresses  given  above  in  the 
"Addresses"  and  "For  Further 
Information  Contact"  captions. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly.  CSOSA 
did  not  formally  submit  it  to  OMB  for 
review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 


relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
the  Director  of  CSOSA  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  CSOSA,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  rule 
and  by  approving  it  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
pertains  to  agency  management,  and  its 
economic  impact  is  limited  to  the 
agency's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of  1 995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  the  Director  of 
CSOSA  has  determined  that  no  actions 
are  necessary  under  the  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  want  to  make  CSOSA's 
documents  easy  to  read  and  understand. 
If  you  have  suggestions  on  how  to 
improve  the  clarity  of  these  regulations, 
write,  e-mail,  or  call  CSOSA's  Records 
Manager  (Roy  Nanovic),  at  the  address 
or  telephone  number  given  above  in  the 
"Addresses"  and  "For  Further 
Information  Contact"  captions. 
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List  of  Subjects  in  28  CFR  Part  800 

Organization  and  Functions 
(Government  Agencies);  Probation  and 
Parole. 

Jasper  Ormond, 

Interim  Director. 

Accordingly,  we  amend  Title  28  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  chapter  VIII,  consisting  of  Part 
800  to  read  as  follows: 

Chapter  VIII — Court  Services  and 
Offender  Supervision  Agency  for  the 
District  of  Columbia 

PART  800— ORGANIZATION  AND 
FUNCTIONS 

Sec. 

800.1  Statutory  authorization. 

800.2  Mission. 

800.3  Functions  and  responsibilities. 

800.4  Director. 

800.5  Agency  components. 
Appendix  A. 

Authority:  5  U.S.C.  301;  Pub.  L.  105-33, 
111  Stat.  251.  712  (D.C.  Code  24-1232.  24- 
1233). 

1800.1    Statutory  authorization. 

The  National  Capital  Revitalization 
and  Self-Govemment  Improvement  Act 
of  1997  ("Revitalization  Act") 
established  the  Court  Services  and 
Offender  Supervision  Agency  for  the 
District  of  Columbia  ("CSOSA")  within 
the  federal  government  as  an 
independent  executive  branch  agency 
and  placed  the  District  of  Columbia 
Pretrial  Services  Agency  as  an 
independent  entity  within  CSOSA.  In 
addition,  the  District  of  Columbia  Public 
Defender  Service,  an  independent 
District  of  Columbia  agency,  receives  its 
appropriated  federal  funds  through  a 
transfer  fronl  CSOSA. 

§800.2    Mission. 

CSOSA's  mission  is  to  increase  public 
safety,  prevent  crime,  reduce 
recidivism,  and  support  the  fair 
administration  of  justice  in  close 
collaboration  with  the  community. 

§800.3    Functions  and  responsibilities. 

(a)  Community  Supervision  Services. 
(1)  The  Revitalization  Act  requires 
CSOSA  to  provide  supervision,  through 
qualified  supervision  officers,  to 
offenders  on  probation,  parole,  and 
supervised  release  for  violation  of 
District  of  Columbia  Code  offenses.  The 
Agency  carries  out  its  responsibilities 
on  behalf  of  the  court  or  agency  having 
jurisdiction  over  the  person  being 
supervised.  Accordingly,  CSOSA 
supervises  all  offenders  placed  on 
probation  by  the  Superior  Court  of  the 
District  of  Colimibia,  and  all  individuals 


on  parole  piu-suant  to  the  District  of 
Columbia- Code.  CSOSA  supervises 
offenders  from  other  jurisdictions  in 
accordance  with  the  provisions  of  the 
Interstate  Parole  and  Probation 
Compact. 

(2)  CSOSA  is  also  required  to 
determine  uniform  supervision  and 
reporting  practices,  develop  and  operate 
intermediate  sanctions  programs  for 
sentenced  offenders,  and  arrange  for  the 
supervision  of  District  of  Columbia 
Code  offenders  in  jurisdictions  outside 
the  District  of  Columbia. 

(3)  In  accordance  with  its  supervisory 
functions  and  as  authorized  by  the  Sex 
Offender  Registration  Act  of  1999  (D.C. 
Law  13-137,  D.C.  Code  24-1101  et  seq.), 
CSOSA  operates  and  maintains  the  sex 
offender  registry  for  the  District  of 
Columbia. 

(b)  Pretrial  Services.  (1)  The  District  of 
Coliunbia  Pretrial  Services  Agency 
("PSA")  assists  the  trial  and  appellate 
levels  of  both  the  federal  and  local 
courts  in  determining  eligibility  for 
pretrial  release  by  providing  verified 
background  information  and  criminal 
histories  on  all  arrestees  and 
recommendations  about  available 
release  options. 

(2)  PSA  is  fiuther  responsible  for 
supervising  defendants  released  from 
custody  during  the  pretrial  period  by 
monitoring  compliance  with  conditions 
of  release  and  by  ensuring  that  they 
appear  for  scheduled  court  hearings. 

(3)  PSA  also  provides  defendants  with 
the  opportunity  to  participate  in  a 
variety  of  social  intervention  programs 
that  decrease  the  likelihood  of  future 
criminal  behavior. 

§800.4    Director. 

(a)  CSOSA  is  headed  by  a  Director 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  for 
a  term  of  six  years. 

(b)  PSA  is  headed  by  a  Director 
appointed  by  the  Chief  Judge  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  and  the 
Chief  Judge  of  the  United  States  District 
Court  for  the  District  of  Columbia  in 
consultation  with  an  Executive 
Committee.  The  Executive  Committee 
includes  the  four  chief  judges  of  the 
local  and  Federal  trial  and  appellate 
courts,  the  United  States  Attorney  for 
the  District  of  Columbia,  the  Director  of 
the  District  of  Columbia  Public  Defender 
Service,  and  the  Director  of  CSOSA. 

§  800.5    Agency  components, 
(a)  CSOSA. 

(1)  Office  of  the  Director  (including 
the  Deputy  Director). 

(2)  Office  of  the  General  Counsel. 

(3)  Community  Supervision  Services. 


(4)  Office  of  Community  Justice 
Programs. 

(5)  Special  Criminal  Justice  Projects. 

(6)  Office  of  Planning  and  Evaluation. 

(7)  Office  of  Professional 
Responsibility. 

(8)  Equal  Employment  Opportunity, 
Diversity,  and  Special  Programs. 

(9)  Office  of  Legislative, 
Intergovernmental,  and  Public  Affairs. 

(10)  Information  Technology  Services. 

(11)  Office  of  Management  and 
Administration. 

(12)  Office  of  Human  Resources, 
(b)  PSA. 

(1)  Office  of  the  Director  (including 
the  Deputy  Director). 

(2)  Planning,  Analysis  and  Evaluation. 

(3)  Community  Justice  Programs. 

(4)  Office  of  Operations  (including 
Information  Technology  and  Forensic 
Toxicology  and  Drug  Testing 
Laboratory). 

(5)  Human  Resources  Management. 

(6)  Finance  and  Administration. 

Appendix  A  to  Part  800 — Agency 
Addresses 

1.  Central  Offices 

Court  Services  and  Offender  Supervision 

Agency  for  the  District  of  Columbia.  633 

Indiana  Avenue,  NW.,  Washington,  DC 

20004 
CSOSA  Community  Supervision  Services, 

300  Indiana  Avenue,  NW.,  Washington.  DC 

20001 
District  of  Columbia  Pretrial  Services 

Agency,  633  Indiana  Avenue,  NW., 

Washington,  DC  20004 

n.  Field  Offices 

Court  Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia/ 
Community  Supervision  Services 

CSS  Field  OfTice,  409  E.  Street.  NW., 

Washington,  DC  20001 
CSS  Field  Office,  401  New  York  Avenue, 

NE.,  Washington.  DC  20002 
CSS  Field  Office,  1707  Kalorama  Road,  NW., 

Washington,  DC  20009 
CSS  Field  Office,  1418  Good  Hope  Road,  SE., 

Washington.  DC  20020 
CSS  Field  Office,  3850  S.  Capitol  Street,  SE.. 

Washington,  DC  20032 
CSS  Field  Office,  1230  Taylor  Street,  NW.. 

Washington,  DC  20011  ' 

District  of  Columbia  Pretrial  Sen'ices  Agency 

Office  of  Operations  Branch,  300  Indiana 

Avenue,  NW.,  Washington,  DC  20001 
Office  of  Operations  Branch.  500  Indiana 

Avenue,  NW.,  Washington,  t)C  20001 
Office  of  Operations  Branch,  333 

Constitution  Avenue.  NW..  Washington. 

DC  20001 
OfHce  of  Operations  Branch.  601  Indiana 

Avenue,  NW.,  Washington,  DC  20004 

IV.  FOIA/PA  Requests  (CSOSA  and  PSA) 

Office  of  the  General  Counsel  (FOIA).  Court 
Services  and  Offender  Super\'ision  Agency 
for  the  District  of  Columbia.  633  Indiana 
Avenue,  NW..  Washington,  DC  20004 
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IV.  Service  of  Process  (CSOSA  and  PSA, 
except  for  PSA  subpoenas) 

Office  of  the  General  Counsel,  Court  Services 
and  Offender  Supervision  Agency  for  the 
District  of  Columbia,  633  Indiana  Avenue, 
NW..  Washington.  DC  20004 

V.  Tort  aaims  (CSOSA  and  PSA) 

Office  of  the  General  Counsel,  Court  Services 
and  Offender  Supervision  Agency  for  the 
District  of  Columbia,  633  Indiana  Avenue, 
NW.,  Washington,  DC  20004 

[FR  Doc.  01-395  Filed  1-5-01;  8:45  am] 
MUJNG  CODE  3129-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-00-029] 
RIN2115-AE47 

DrawtKidge  Operating  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  deviation. 

summary:  The  Commander,  Eighth 
Coast  Guard  District,  has  authorized  a 
deviation  from  the  regulation  governing 
the  Burlington  Railroad  Drawbridge, 
Mile  403.1,  Upper  Mississippi  River  at 
Burlington.  Iowa.  This  deviation  allows 
the  drawbridge  to  remain  closed-to- 
navigation  for  60  days  from  12:01  a.m., 
December  31,  2000,  until  12:01  a.m., 
March  1,  2001.  The  drawbridge  will 
open  on  signal  if  at  least  six  (6)  hours 
advance  notice  is  given. 

DATES:  This  temporary  deviation  is 
effective  from  12:01  a.m.,  December  31, 
2000,  until  12:01  a.m.,  March  1,  2001. 
FOR  FUTHER  INFORMATION  CONTACT:  Roger 
K.  Wiebusch,  Bridge  Administrator, 
Commander  (obr),  Eighth  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832,  (314)  539-3900, 
extension  378. 

SUPPLEMENTARY  INFORMATION:  The 
Burlington  Raifroad  Drawbridge 
provides  a  vertical  clearance  of  21.5  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  This  deviation  has  been 
coordinated  with  waterway  users  who 
do  not  object. 

This  deviation  allows  the  bridge  to 
remain  closed-to-navigation  from  12:01 
a.m.,  December  31,  2000,  to  12:01  a.m., 
March  1 ,  2001 ,  with  openings  provided 
upon  receipt  of  six  (6)  hours  advance 
notice.  Advance  notice  may  be  given  by 
calling  Mr.  Al  Poole.  (309)  345-6103 


during  work  hours  and  Mr.  Larry  Moll. 
(309)  752-5244,  after  hours.  The 
drawbridge  normally  opens  on  signal. 

Dated:  December  28.  2000 
K.).  Eldridge, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Eighth  Coast  Guard  District. 
[FR  Doc.  01-436  Filed  1-5-01;  8:45  am] 

BtUJNG  CODE  4910-1S-U 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  606 

Developing  Hispanic-Serving 
Institutions  Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  When  we  published  final 
regulations  for  the  Developing  Hispanic- 
Serving  Institutions  (HSI)  Program  in 
the  Federal  Register  of  December  15, 
1999,  it  appears  that  one  of  the 
regulatory  provisions,  dealing  with  the 
eligibility  of  branch  campuses  to  receive 
grants,  could  be  viewed  in  a  manner 
that  would  result  in  an  imintended 
change  of  policy.  To  rectify  this 
problem,  we  are  revising  that  regulation 
to  more  clearly  reflect  our  long  standing 
policy  that  a  branch  campus  is  eligible 
to  apply  for  an  HSI  grant  if  the  branch 
campus  serves  the  appropriate  niunber 
of  Hispanic  students  even  if  the  main 
campus  does  not. 

DATES:  These  regulations  are  effective 
February  7,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sophia  McArdle,  U.S.  Departmnet  of 
Education.  1990  K  Street,  NW.,  Room 
6061,  Washington,  DC  20006-8512. 
Telephone:  (202)  219-7078.  Hyou  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
80O-«77-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Higher  Education  Amendments 
of  1992.  Pub.  Law  102-325.  amended 
the  Higher  Education  Act  of  1965.  as 
amended  (HEA),  by  adding  the 
Developing  Hispanic  Serving- 
Institutions  (HSI)  Program  as  an 
authorized  program  under  Title  III,  Part 
A  of  the  HEA.  The  HSI  Program  was 


authorized  in  section  316  of  Title  III  of 
the  HEA. 

Under  section  316,  in  general,  an  HSI 
institution  was  an  institution  that 
satisfied  the  statutory  definition  of  an 
"eligible  institution"  contained  in 
section  312  of  the  HEA,  and  had  at  least 
25  percent  of  its  enrollment  consist  of 
Hispanic  students.  An  eligible 
institution  imder  section  312  of  the  HEA 
basically  satisfied  four  conditions.  Two 
of  the  conditions  related  to  accreditation 
and  licensure.  The  other  two  required 
the  institution  to  have  a  high  percentage 
of  low  income  students  and  low 
education  and  general  (E&G) 
expenditures. 

Under  section  312,  a  branch  campus 
of  an  eligible  institution  also  qualified 
as  an  eligible  institution  if  its  main 
campus  satisfied  all  four  conditions  and 
it,  on  its  own,  satisfied  the  last  two. 

Regulations  that  we  promulgated  to 
implement  these  institutional  eligibility 
requirements  were  codified  in  34  CFR 
607.2(b)  and  (d).  The  regulations  did  not 
specifically  address  whether  the  main 
campus  of  a  branch  campus  that  applied 
for  an  HSI  Program  grant  had  to  satisfy 
the  Hispanic  student  enrollment 
requirement.  However,  it  was  the 
Department's  policy  that  a  main  campus 
did  not  have  to  qualify  as  an  eligible 
HSI  institution  in  terms  of  student 
enrollment  if  the  branch  campus  is 
qualified. 

In  the  Higher  Education  Amendments 
of  1998,  Public  Law  105-244,  the 
Congress  moved  the  HSI  Program  into 
Title  V  of  the  HEA  and  reenacted,  in 
that  title,  all  the  relevant  provisions  that 
governed  that  program  while  it  was  part 
of  Title  III  of  the  HEA.  To  accommodate 
that  statutory  change,  we  codified  all 
the  HSI  Program  requirements  in  a  new 
part,  34  CFR  Part  606.  The 
recodification  was  technical  in  natxire 
and  did  not  involve  any  change  in 
policy.  Therefore,  when  we  published 
Part  606  in  the  Federal  Register  on 
December  15, 1999,  we  waived 
rulemaking.  However,  it  has  recently 
come  to  our  attention  that  one  of  the 
recodified  regulatory  provisions  has 
been  read  by  some  as  though  it,  in  fact, 
made  a  change  in  policy.  That  provision 
was  §  606.2(b),  relating  to  the  eligibility 
of  a  branch  campus  to  qualify  as  an 
eligible  HSI  institution. 

As  presently  written,  it  could  be 
viewed  that  in  order  for  a  branch 
campus  to  qualify  as  an  eligible  HSI 
institution,  it  and  its  main  campus  must 
have  an  enrollment  of  at  least  25  percent 
Hispanic  students.  As  described  above, 
however,  such  a  reading  would  be 
inconsistent  with  the  Department's 
policy  that  the  main  campus  does  not 
have  to  satisfy  that  requirement  along 
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with  the  branch  campus.  Therefore,  we 
are  revising  §  602.2(b)  to  more  clearly 
reflect  the  Department's  long-standing 
nolicv. 


are 

reflect 

policy 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553),  tlie  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these  regulations 
merely  clarify  statutory  changes  and  do 
not  establish  or  effect  substantive 
policy.  Therefore,  under  5  U.S.C. 
553(b)(8),  the  Secretary  has  determined 
that  proposed  regulations  are 
unnecessary  and  contrary  to  public 
interest. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
institutions  of  higher  education  (IHEs) 
receiving  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  IHEs  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1995 

These  final  regulations  do  not  contain 
any  information  collection 
requirements. 

Electronic  Access  to  this  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  tex<  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 
http://www.access.gpo.gov/nara/ 

index.html 


(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.031S,  84.031A,  and  84.031B) 

List  of  Subjects  in  34  CFR  Part  606 

Colleges  and  universities.  Grant 
programs-education.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  29,  2000. 
A.  Lee  Fritschler 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  Title  34 
of  the  Code  of  Federal  Regulations  by 
amending»part  606  as  follows: 

PART  606— DEVELOPING  HISPANIC- 
SERVING  INSTITUTIONS  PROGRAM 

1 .  The  authority  citation  for  part  606 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1101  et  seq..  unless 
otherwise  noted. 

2.  Section  606.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  606.2    What  institutions  are  eligible  to 
receive  a  grant  under  the  Developing 
Hispanic-Serving  Institutions  Program? 

***** 

(b)  A  branch  campus  of  a  Hispanic- 
Serving  institution  is  eligible  to  receive 
a  grant  under  this  part  if — 

(1)  The  institution  as  a  whole  meets 
the  requirements  of  paragraphs  (a)(3) 
through  (a)(6)  of  this  section;  and  (2) 

The  branch  campus  satisfies  the 
requirements  of  paragraphs  (a)(1) 
through  (a)(4)  of  this  section. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-692B-2] 
BIN  206a-AH96 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  Off-Site 
Waste  and  Recovery  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical  corrections 
and  amendments. 

summary:  Under  the  Clean  Air  Act 
(CAA),  the  EPA  promulgated  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
'from  Off-Site  Waste  and  Recovery 
Operations  (OSWRO)  on  )uly  1,  1996 
with  subsequent  amendments  on  July 
20, 1999.  The  promulgated  rule  requires 


new  and  existing  major  sources  to 
control  emissions  of  hazardous  air 
pollutants  (HAP)  to  the  level  reflecting 
application  of  the  maximum  achievable 
control  technology.  The  technical 
corrections  and  minor  technical 
amendments  in  this  action  will  not, 
change  the  basic  control  requirements  of 
the  rule  or  the  level  of  healUi  protection 
it  provides. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  the  changes  to  the 
rule  are  minor  technical  corrections,  are 
noncontroversial  in  nature,  and  do  not 
substantively  change  the  requirements 
of  the  OSWRO-rule.  Thus,  notice  and 
public  procedure  are  unnecessary.  We 
find  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

Section  553(d)(3)  allows  an  agency, 
upon  finding  good  cause,  to  make  a  rule 
effective  immediately.  Because  today's 
changes  do  not  substantively  change  the 
requirements  of  the  OSWRO  rule,  we 
find  good  cause  to  make  these 
amendments  effectively  immediately. 

EFFECTIVE  DATE:  January  8.  2001. 

ADDRESSES:  Docket  No.  A-92-16 
contains  the  supporting  information  for 
the  original  OSWRO  NESHAP  and  this 
action.  The  docket  is  located  at  the  U.S. 
EPA  in  room  M-1500,  Waterside  Mall 
(ground  floor).  401  M  Street  SW. 
Washington,  DC  20460,  and  may  be 
inspected  from  8:00  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Elaine  Manning,  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (MD-13),  U.S.  EPA,  Research 
Triangle  Park,  NC,  27711,  telephone 
number  (919)  541-5499.  facsimile 
number  (919)  541-0246,  electronic  mail 
address  manning.elaine@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Entities  potentially  regulated 
by  this  action  include  the  following 
types  of  facilities  if  the  facility  receives 
"off-site  material"  as  defined  in  the  nde, 
and  the  facility  is  determined  to  be  a 
major  source  of  emissions  of  HAP  as 
defined  in  40  CFR  63.2. 
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Category 


Industry 


Federal  Govemn>ent 


Examples  of  regulated  entities 


Businesses  that  receive  waste,  used  oil,  or  used  solvent  from  off-site  locations  and  manage  this  material  In 
any  of  the  following  waste  management  or  recovery  operations:  hazardous  waste  treatment,  storage, 
and  disposal  facilities  (TSDF);  hazardous  wastewater  treatment  operations  exempted  from  air  emission 
controiVequirements  in  40  CFR  parts  264  or  265;  nonhazardous  wastewater  treatment  facilities  other 
than  publicly  owned  treatment  works;  used  solvent  recovery  operations;  recovery  operations  that  recyde 
or  reprocess  hazardous  waste  and  are  exempted  from  regulation  as  a  TSDF  in  40  CFR  parts  264  or 
265;  and  used  oil  re-refineries. 

Federal  agency  facilities  that  operate  any  of  ttie  waste  management  or  recovery  operations  that  meet  tt>e 
description  of  the  entities  listed  under  the  "Industry"  category  in  this  table. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action. 

A  comprehensive  list  of  Standard 
Industrial  Classification  (SIC)  codes 
cannot  be  compiled  for  businesses 
potentially  regulated  by  this  action  due 
to  the  structure  of  the  rule.  The  rule  may 
be  applicable  to  any  business  that 
receives  waste,  used  oil,  or  used  solvent 
from  an  off-site  location  and  then 
manages  this  material  in  ohe  of  the 
operations  or  processes  specified  in  the 
rule.  Thus,  for  many  businesses  subject 
to  the  rule,  the  regulated  sources  (i.e., 
off-site  waste  management  or  recovery 
operations)  are  only  a  small  part  of  the 
overall  manufacturing  process  or  service 
conducted  at  the  faciUty.  In  these  cases, 
the  SIC  code  indicates  the  primary 
product  produced  or  service  provided  at 
the  fecility  rather  than  the  presence  of 
an  off-site  waste  management  or 
recn^ory  operation  at  the  site  which  is 
op<  T  8  ^d  to  support  the  predominate 
fund   )n  of  the  facility.  For  example, 
SIC  code  classifications  likely  to  have 
off-site  waste  management  or  recovery 
opera,  ions  at  some  (but  not  all)  facilities 
include,  but  are  not  limited  to, 
petroleiun  refineries  (SIC  code  2911), 
industrial  organic  chemical 
manufacturing  (SIC  code  286x).  plastic 
materials  and  synthetics  manufacturing 
(SIC  code  282x),  and  miscellaneous 


chemical  products  manufacturing  (SIC 
code  289x).  The  EPA  is  also  aware  of 
off-site  waste  management  or  recovery 
operations  potentially  subject  to  the  rule 
being  located  at  a  few  facilities  listed 
under  SIC  codes  for  refuse  systems, 
waste  management,  business  services, 
miscellaneous  services,  and 
nonclassifiable.  Thus,  the  SIC  code 
alone  for  a  given  facility  does  not 
determine  whether  the  facility  is  or  is 
not  potentially  subject  to  this  rule. 

To  determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  §  63.680  of  the  rule.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document.  World  Wide  Web  (WWW). 
The  text  of  today's  dociunent  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  this 
action  vdll  be  posted  on  die  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  U  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  Background 

The  EPA,  under  40  CFR  part  63, 
subpart  DD,  promulgated  the  OSWRO 

Table  2 


NESHAP  on  July  1,  1996  (61  FR  34140). 
The  OSWRO  NESHAP  establish 
standards  to  control  HAP  emissions 
from  certain  waste  management  and 
recovery  operations  that  are  not  subject 
to  Federal  air  stemdards  imder  other 
subparts  in  40  CFR  part  61  or  63. 
Subpart  DD  specifies  the  rule's 
applicability,  standards  for  affected 
sources,  compliance  requirements,  and 
reporting  and  recordkeeping  provisions. 
In  addition,  subpart  DD  cross-references 
other  subparts  in  40  CFR  part  63  for  the 
specific  air  emissions  control 
requirements  to  be  used  for  affected 
tanks,  surface  impoimdments, 
containers,  individual  drain  systems, 
and  oil-water  and  organic-water 
separators.  The  cross-referenced 
subparts  are  Subpart  OO,  National 
Emission  Standards  for  Tanks,  Level  1; 
Subpart  PP,  National  Emission 
Standards  for  Containers;  Subpart  QQ, 
National  Emission  Standards  for  Surface 
Impoimdments;  Subpart  RR,  National 
Emission  Standards  for  Individual  Drain 
Systems;  and  Subpart  W,  National 
Emission  Standards  for  Oil- Water 
Separators  and  Organic- Water 
Separators.  Amendments  were  made  to 
the  final  rule  on  July  20, 1999. 

n.  Summary  of  Correctioiis 

Today's  changes  are  described  in 
Table  2  to  this  preamble  fpr  the 
convenience  of  the  reader. 


Citation 

§63.681  

§63  684<b)(1)(it)(A;&(B) 
§63.685(1)  and  (i)(4)  .... 

§63.691  (a)  


§63.693<d)<3)(ii),  (e)(3)(ii),  (f)(3)(H0, 
and  (g)<3)(ii). 


Change 


Add  definition  "Off-site  material  service"  to  amendatory  paragraph. 

Add  the  letters  "A"  and  "B"  which  were  inadvertently  left  out  of  July  20.  1999  amendments. 

Add  reference  to  (i)(4)  in  (i),  Intro  paragraph,  and  add  (i)(4).  which  was  left  out  of  July  1,  1996  final  rule 
and  the  July  20,  1999  amendn>ents. 

In  the  July  20,  1999  amendments,  §  63.683(b)(3)  was  eliminated  and  §  63.683(d)  was  added  to  take  its 
place.  The  dte  in  §63.691(a)  referencing  §63.683  was  not  corrected  in  the  July  1999  amendments  to 
cite  §  63.683(d).  Today's  actkxi  corrects  this  oversight. 

The  change  to  ttie  nile  removes  ttw  ±1  percent  accuracy  requirement  and  replaces  it  with  reference  to  part 
60,  appendix  B,  Pertomiance  Specificatk)n  8  or  9.  The  EPA  received  comments  that  the  monitoring  re- 
quirements in  the  njle  were  too  vague,  in  that  they  dkJ  not  define  what  type  of  monitoring  device  was  ac- 
ceptable, nor  did  It  establish  procedures  for  detemiining  the  accuracy  requirement  (±1  percent)  cited  in 
the  rule.  The  addition  of  part  60,  appendix  B,  Pertormance  Specifk^tnn  8  or  9  to  the  mte  will  aki 
sources  in  choosing  and  certifying  appropriate  monitors,  as  well  as  establishing  quality  assurance  proce- 
dures for  maintaining,  calibrating  and  auditing  the  monitors. 
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Citation 

Change 

§63.693  (d)(3),  (d)(4)(i)  and  (iii)  

§63.694(b)(2)(iii)  

This  change  adds  another  option  to  the  cartran  canister  monitoring  and  replacement  requirements  con- 
sistent with  those  allowed  under  other  related  NESHAP  and  Resource  Conservation  and  Recovery  Act 
(RCRA)  air  mies. 

Con-ection  to  subscript  of  the  "Or"  term. 

Con-ectlon  to  misprinted  equation  In  July  1,  1996  final  rule. 

§63.10(b)(2)(xi)  inadvertently  left  off  table.  The  "yes "  for  this  section  was  added. 

Change  reference  of  §63.692  to  §63.693.  Section  63.692  is  reserved. 
Con-ected  typographical  en-or  "In  accordance." 
Con-ected  typographical  en-or  "Standards." 
Corrected  typographical  en-or  "Standards." 
Corrected  typographical  error  "Standards." 

§63.694(1  )(3)(ii)(A)  

Table  2.  Applicability  of  Paragraphs 
in  Subpart  A  of  Part  63— General 
ProviSKMis  to  Subpart  DD. 

§63.924(c)(2)  

§63.962(b)(3)(ii)  

§63.965(b)  

§63.966 

§63.1045 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993), this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB).  Because  the  EPA  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice  and  conunent 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
the  UMRA.  This  action  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  action 
does  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999).  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  it  is  not 
economically  significant. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113),  directs  EPA  to  use  voluntary 
consensus  standards  in  their  regulatory 
and  procurement  activities  unless  to  do 
so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Volimtary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  business  practices) 
developed  or  adopted  by  one  or  more 
voluntary  consensus  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  annual  reports  to 
OMB,  with  explanations  when  an 


agency  does  not  use  available  and 
applicable  volimtary  consensus 
standards. 

These  final  rule  amendments  provide 
technical  corrections  and  minor 
technical  amendments  to  the  Off-Site 
Waste  and  Recovery  Operations 
NESHAP  (Subpart  DD).  These 
amendments  include  two  technical 
standards:  Performance  Specification  8 
(PS-8),  Performance  Specification  for 
Volatile  Organic  Compound  Continuous 
Emission  Monitoring  Systems  in 
Stationary  Sources;  and  Performance 
Specification  9  (PS-9),  Performance 
Specification  for  Gas  Chromato^aph 
Continuous  Emission  Monitoring 
Systems  in  Stationary  Sources  which 
are  cited  in  §63.693. 

Consistent  with  the  NTTAA,  the  EPA 
conducted  a  search  for  EPA's 
Performance  Specifications  8  and  9.  No 
candidate  consensus  standards  were 
identified  for  either  performance 
specification  applicable  for  these 
amendments.  'Therefore,  EPA  is  not 
proposing/adopting  any  voluntary 
consensus  standards  in  this  rulemaking. 
Nevertheless,  under  §  63.8,  sources  are 
allowed  to  apply  to  EPA  for  permission 
to  use  alternative  monitoring  in  lieu  of 
PS-8  and  PS-9. 

This  technical  correction  action  does 
not  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  bv  Executive  Order  12898  (59 
FR  7629,  February  16.  1994).  In  issuing 
these  rule  amendments,  the  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7,  1996). 
The  EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859.  March  15, 
1988)  by  examining  the  takings 
implications  of  these  rule  amendments 
in  accordance  with  the  "Attorney 
Cieneral's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  These  rule 


amendments  do  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  The 
EPA's  compliance  with  these  statutes 
and  Executive  Orders  for  the  underlying 
rule  is  discussed  in  the  July  20, 1999 
amendments  to  the  final  OSWRO  rule. 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement  (5  U.S.C.  808(2)).  As 
stated  previously,  the  EPA  has  made 
such  a  good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  January  8,  2001.  The 
EPA  will  submit  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Off-site  waste  and 
recovery  operations. 

Dated:  December  27,  2000. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  1,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PART  63— (AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  DO — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Off-Site  Waste  and  Recovery 
Operations 

2.  Section  63.684  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§63.684    Standards:  Off-site  material 
treatment. 


(b)*  •  * 

{!)'  '  * 

(ii)  In  the  case  when  off-site  material 
streams  entering  the  treatment  process 
are  a  mixture  of  off-site  material  streams 
having  an  average  VOHAP 
concentration  equal  to  or  greater  than 
500  ppmw  at  the  point-of-delivery  with 
off-site  material  streams  having  average 
VOHAP  concentrations  less  than  500 
ppmw  at  the  point-of-delivery,  then  the 
VOHAP  concentration  of  the  off-site 
material  must  be  reduced  to  a  level  at 
the  point-of-treatment  that  meets  the 
performance  level  specified  in  either 
paragraph  (b)(l)(ii)(A)  or  (B)  of  this 
section. 

(A)  Less  than  the  VOHAP 
concentration  limit  (Cr)  established  for 
the  treatment  process  using  the 
procedure  specified  in  §  63.694(d);  or 

(B)  Less  than  the  lowest  VOHAP 
concentration  determined  for  each  of 
the  off-site  material  streams  entering  the 
treatment  process  as  determined  by  the 
VOHAP  concentration  of  the  off-site 
material  at  the  point-of-delivery. 
***** 

3.  Section  63.685  is  amended  by 
revising  paragraph  (i)  introductory  text 
and  adding  paragraph  (i)(4)  to  read  as 
follows: 

§63.685    Standards:  Tanks. 

***** 

(i)  The  owner  or  operator  who  elects 
to  control  air  emissions  by  using  an 
enclosiue  vented  through  a  closed-vent 
system  to  an  enclosed  combustion 
control  device  shall  meet  the 
requirements  specified  in  paragraphs 
(i)(l)  through  (4)  of  this  section. 
***** 

(4)  The  owner  or  operator  shall 
inspect  and  monitor  the  closed-vent 
system  and  control  device  as  specified 
in  §63.693. 

4.  Section  63.691  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§63.691    Standards:  Equipment  I«ali8. 
(a)  The  provisions  of  this  section 
apply  to  the  control  of  air  emissions 
from  equipment  leaks  for  which 
§  63.683(d)  references  the  use  of  this 
section  for  such  air  emissions  control. 
***** 

5.  Section  63.693  is  amended  by: 

a.  Revising  paragraphs  (d)(3) 
introductory  text  and  (d)(3)(ii); 

b.  Revising  paragraph  (d)(4)(i); 

c.  Adding  paragraph  (d)(4)(iii) 

d.  Revising  paragraph  (e)(3)(ii); 

e.  Revising  paragraph  (f)(3)(iii);  and 
{.  Revising  paragraph  (g)(3)(ii). 
The  revisions  and  addition  read  as 

follows: 

§63.693    Standards:  Closed-vent  systems 
and  control  devices. 

***** 

(d)  *   *   * 

(3)  The  owner  or  operator  must 
monitor  the  operation  of  the  carbon 
adsorption  system  in  accordance  with 
the  requirements  of  §  63.695(e)  using 
one  of  the  continuous  monitoring 
systems  specified  in  paragraphs  (d)(3)(i) 
through  (iii)  of  this  section.  Monitoring 
the  operation  of  a  nonregenerable 
carbon  adsorption  system  (e.g.,  a  carbon 
canister)  using  a  continuous  monitoring 
system  is  not  required  when  the  carbon 
canister  or  the  carbon  in  the  control 
device  is  replaced  on  a  regular  basis 
according  to  the  requirements  in 
paragraph  (d)(4)(iii)  of  this  section. 
***** 

(ii)  A  continuous  monitoring  system 
to  measiue  and  record  the  daily  average 
concentration  level  of  organic 
compoimds  in  the  exhaust  gas  stream 
from  the  control  device.  The  organic 
monitoring  system  must  comply  either 
with  Performance  Specification  8  or  9  in 
40  CFR  part  60,  appendix  B.  The 
relative  accuracy  provision  of 
Performance  Specification  8,  Sections 
2.4  and  3  need  not  be  conducted. 
***** 

(4)*   *  * 

(i)  Following  the  initial  startup  of  the 
control  device,  all  carbon  in  the  control 
device  shall  be  replaced  with  besh 
carbon  on  a  regular,  predetermined  time 
interval  that  is  no  longer  than  the 
carbon  service  life  established  for  the 
carbon  adsorption  system.  The 
provisions  of  this  paragraph  (d)(4)(i)  do 
not  apply  to  a  nonregenerable  carbon 
adsorption  system  (e.g.,  a  carbon 
canister)  for  which  the  carbon  canister 
or  the  carbon  in  the  control  device  is 
replaced  on  a  regular  basis  according  to 
the  requirements  in  paragraph  (d)(4)(iii) 
of  this  section. 
***** 

(iii)  As  an  alternative  to  meeting  the 
requirements  in  paragraphs  (d)(3)  and 


(d)(4)(i)  of  this  section,  an  owner  or 
operator  of  a  nonregenerable  carbon 
adsorption  system  may  choose  to 
replace  on  a  regular  basis  the  carbon 
canister  or  the  carbon  in  the  control 
device  using  the  procedures  in  either 
paragraph  (d)(4)(iii)(A)  or  (d)(4)(iii)(B)  of 
this  section.  For  the  purpose  of 
complying  with  this  paragraph 
(d)(4)(iii),  a  nonregenerable  carbon 
adsorption  system  means  a  carbon 
adsorption  system  that  does  not 
regenerate  the  carbon  bed  directly  onsite 
in  the  control  device,  such  as  a  carbon 
canister.  The  spent  carbon  removed 
from  the  nonregenerable  carbon 
adsorption  system  must  be  managed 
according  to  the  requirements  in 
paragraph  (d)(4)(ii)  of  this  section. 

(A)  Monitor  the  concentration  level  of 
the  organic  compounds  in  the  exhaust 
vent  from  the  carbon  adsorption  system 
on  a  regular  schedule,  and  when  carbon 
breakthrough  is  indicated,  immediately 
replace  either  the  existing  carbon 
canister  with  a  new  carbon  canister  or 
replace  the  existing  carbon  in  the 
control  device  with  &«sh  carbon. 
Measurement  of  the  concentration  level 
of  the  organic  compoiuids  in  the 
exhaust  vent  stream  must  be  made  with 
a  detection  instnunent  that  is 
appropriate  for  the  composition  of 
organic  constituents  in  the  vent  stream 
and  is  routinely  calibrated  to  measure 
the  organic  concentration  level  expected 
to  occur  at  breakthrough.  The 
monitoring  ft^uency  must  be  daily  or 
at  an  interval  no  greater  than  20  percent 
of  the  time  required  to  consume  the 
total  carbon  working  capacity 
established  as  a  requirement  of 
paragraph  (d)(2)(ii)(B)  of  this  section, 
whichever  is  longer. 

(B)  Replace  either  the  existing  carbon 
canister  with  a  new  carbon  canister  or 
replace  the  existing  carbon  in  the 
control  device  with  besh  carbon  at  a 
regular,  predetermined  time  interval 
that  is  less  than  the  design  carbon 
replacement  interval  established  as  a 
requirement  of  paragraph  (d)(2)(ii)(B)  of 
this  section. 

(e)*  *  * 

(3)*   *   * 

(ii)  A  continuous  monitoring  system 
to  measiue  and  record  the  daily  average 
concentration  level  of  organic 
compounds  in  the  exhaust  gas  stream 
from  the  control  device.  The  organic 
monitoring  system  must  comply  either 
with  Performance  Specification  8  or  9  in 
40  CFR  part  60,  appendix  B.  The 
relative  accuracy  provision  of 
Performance  Specification  8,  Sections 
2.4  and  3  need  not  be  conducted.  ° 


(f) 
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(3)  *  *  * 

(iii)  For  either  type  of  vapor 
incinerator,  a  continuous  monitoring 
system  to  measure  and  record  the  daily 
average  concentration  of  organic 
compounds  in  the  exhaust  vent  stream 
from  the  control  device.  The  organic 
monitoring  system  must  comply  either 
with  Performance  Specification  8  or  9  in 
40  CFR  part  60,  appendix  B.  The 
relative  accuracy  provision  of 
Performance  Specification  8,  Sections 
2.4  and  3  need  not  be  conducted. 
***** 

(o)  *     *     * 

(3)*   *   * 

(ii)  A  continuous  monitoring  system 
to  measure  and  record  the  daily  average 
concentration  of  organic  compounds  in 
the  exhaust  vent  stream  from  the  control 
device.  The  organic  monitoring  system 
must  comply  either  with  Performance 
Specification  8  or  9  in  40  CFR  part  60, 
appendix  B.  The  relative  acciuacy 
provision  of  Performance  Specification 
8,  Sections  2.4  and  3  need  not  be 
conducted. 
***** 

6.  Section  63.694  is  amended  by 
revising  paragraphs  (b)(2)(iii)  and 
0)(3)(;i)(A)  to  read  as  follows: 

§63.694    Testing  metliods  and  procedures. 

***** 

(b)*  *  * 

(2)*  *  * 

(iii)  Calculations.  The  average 
VOHAP  concentration  (C)  on  a  mass- 
weighted  basis  shall  be  calculated  by 


using  the  results  for  all  samples 
analyzed  in  accordance  with  paragraph 
(b)(2)(ii)  of  this  section  and  the 
following  equation.  An  owner  or 
operator  using  a  test  method  that 
provides  species-specific  chemical  ' 
concentrations  may  adjust  the  measured 
concentrations  to  the  corresponding 
concentration  values  which  would  be 
obtained  had  the  off-site  material 
samples  been  analyzed  using  Method 
305.  To  adjust  these  data,  the  measiued 
concentration  for  each  individual  HAP 
chemical  species  contained  in  the  off- 
site  material  is  multiplied  by  the 
appropriate  species-specific  adjustment 
factor  (fmsos)  listed  in  Table  1  of  this 
subpart. 

c  =  7^xi(Q.xc.) 

VT       ,=1 

Where: 

C  =  Average  VOHAP  concentration  of  the  off- 
site  material  at  the  point-of-delivery  on 
a  mass-weighted  basis,  ppmw. 

i  =  Individual  sample  "i"  of  the  off-site 
material. 

n  =  Total  number  of  samples  of  the  off-site 
material  collected  (at  least  4)  for  the 
averaging  period  (not  to  exceed  1  year). 

Q,  =  Mass  quantity  of  off-site  material  stream 
represented  by  C„  kg/hr. 

Qt  =  Total  mass  quantity  of  off-site  material 
during  the  averaging  period,  kg/hr. 

C,  =  Measured  VOHAP  concentration  of 
sample  "i"  as  determined  in  accordance 
with  the  requirements  of  §  63.694(a), 
ppmw. 


a) 

(3) 
(ii) 


*  *   * 

*  *   * 

*  *   * 


(A)  The  follov^ng  equations  shall  be 
used: 


E,  =K2xQ,x5;(C 


ijXM.j 


) 


Eo  =  K2xQ„x5;(c„jXM„j) 
j=i 

Where: 

C,j,  Coj  =  Concentration  of  sample  component 
j  of  the  gas  stream  at  the  inlet  and  outlet 
of  the  control  device,  respectively,  dry 
basis,  parts  per  million  by  volume. 

E,,  Eo  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP  at  the  inlet  and 
outlet  of  the  control  device,  respectively, 
dry  basis,  kilogram  per  hour. 

M,j,  Moj  =  Molecular  weight  of  sample 

component  j  of  the  gas  stream  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  gram/gram-mole. 

Q,.  Qo  =  Flow  rate  of  gas  stream  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  dry  standard  cubic  meter 
per  minute. 

K:  =  Constant,  2.494x10  "^  [parts  per 
million)  " '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram)  (minute/ 
hour),  where  standard  temperature 
(gram-mole  per  standard  cubic  meter)  is 
20°C. 

***** 

7.  In  Table  2  of  Subpart  DD,  the  entry 
"63.10(b)(2)(x)"  is  revised  to  read  as 
follows: 

Table  2  to  Subpart  DD— Applicability  of  Paragraphs  in  Subpart  A  of  this  Part  63 — General  Provisions  to 

Subpart  DD 


Subpart  A 


Applies  to  Subpart  DD 


Explanation 


63.10(b)(2)(xHxi) 


Yes. 


Subpart  PP — National  Emission 
Standards  for  Containers 

8.  Section  63.924  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§63.924    Standards — Container  Level  3 
Controls. 


(c)*   *   * 

(2)  The  closed-vent  system  and 
control  device  shall  be  designed  and 
operated  in  accordance  with  the 
requirements  of  §  63.693. 


Subpart  RR — National  Emission 
Standards  for  Individual  Drain  Systems 

9.  Section  63.962  is  amended  by 
revising  paragraph  (b)(3)(ii)(A)  to  read 
as  follows: 

§63.962    Standards. 

***** 

(b)*  *  * 

(3)*   *   * 

(ii)*  *  * 

(A)  The  junction  box  shall  be  vented 
through  a  closed  vent  system  to  a 
control  device  except  as  provided  for  in 
paragraph  (b)(3)(ii)(B)  of  this  section. 
The  closed  vent  system  and  control 
device  shall  be  designed  and  operated 


in  accordance  with  the  standards 
specified  in  §63.693. 

***** 

10.  Section  63.965  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§63.965    Recordlceeping  requirements. 

***** 

(b)  Owners  and  operators  that  use  a 
closed-vent  system  and  a  control  device 
in  accordance  with  the  provisions  of 
§63.962  shall  prepare  and  maintain  the 
records  required  for  the  closed-vent 
system  and  control  device  in  accordance 
with  the  requirements  of  §  63.693. 

11.  Section  63.966  is  revised  to  read 
as  follows: 
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S  63.966    Reporting  requirements. 

Owners  and  operators  that  use  a 
closed-vent  system  and  a  control  device 
in  accordance  with  the  provisions  of 
§  63.962  shall  prepare  and  submit  to  the 
Administrator  the  reports  required  for 
closed-vent  systems  and  control  devices 
in  accordance  with  the  requirements  of 
§63.693. 

Subpart  W— National  Emisalon 
Standards  for  Oil-Water  Separators 
and  Organic-Water  Separators 

12.  Section  63.1045  is  amended  by 
revising  paragraph  (b)(3)(ii)  to  read  as 
follows: 

§  63. 1 045    Standard*— Pressurized 
separator. 

*        •        •        •        • 

(b)*  *  * 

(3)*  *  * 

(ii)  At  those  times  when  purging  of 
inerts  from  the  separator  is  required, 
and  the  purge  stream  is  routed  to  a 
closed-vent  system  and  control  device 
designed  and  operated  in  accordance 
with  the  applicable  requirements  of 
§63.693. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[NV  032-FON;  FRL-6927-7] 

Clean  Air  Act  Reclassification; 
Nevada — Reno  Planning  Area; 
Particulate  Matter  of  10  Microns  or 
Less  (PM-10) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
find  that  the  Reno  (Washoe  County) 
Plaiming  Area  (RPA)  has  not  attained 
the  annual  and  24-hour  PM-10  national 
ambient  air  quality  standards  (NAAQS) 
by  the  Clean  Air  Act  (CAA)  mandated 
attainment  date  for  moderate 
nonattainment  areas,  December  31, 
1994.  This  finding  is  based  on 
monitored  air  quality  data  for  the  PM- 
10  NAAQS  during  the  years  1992-1994. 
As  a  result  of  this  failure  to  attain,  the 
RPA  MTill  be  reclassified  imder  CAA 
section  188(b)(2)  by  operation  of  law  as 
a  serious  nonattainment  area  on  the 
effective  date  of  this  rule.  The  State  of 
Nevada  will  be  required  to  submit  a 
state  implementation  plan  (SIP)  revision 
addressing  the  CAA  provisions  for 
serious  areas  within  18  months  of  the 
reclassification. 


EFFECTIVE  DATE:  This  action  is  effective 
on  February  7,  2001. 
ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  9  office  diuing  normal 
business  hours.  U.S.  Environmental 
Protection  Agency,  Region  9,  Air 
Division,  Planning  Office  (AIR-2).  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

Electronic  Availability 

This  document  is  also  available  as  an 
electronic  file  on  EPA's  Region  9  Web 
Page  at  http://www.epa.gov/region09/ 
air. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
monitoring  data  questions  contact 
Manny  Aquitania,  U.S.  EPA,  Region  9, 
Air  Division,  Technical  Support  Office 
(AIR-7),  75  Hawthorne  Street,  San 
Francisco.  California  94105,  (415)  744- 
1299,  aquitania.manny@epa.gov.  For 
other  questions  contact  Doris  Lo,  U.S. 
Environxhental  Protection  Agency, 
Region  9,  Air  Division,  Planning  Office 
(AIR-2),  75  Hawfthome  Street.  San 
Francisco,  California  94105,  (415)  744- 
1287,  lo.doris@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  22,  2000,  EPA  proposed 
to  find  that  the  RPA,  a  moderate  PM- 
10  nonattainment  area  (40  CFR  81.329) 
did  not  attain  either  the  24-hour  or 
annual  PM-10  NAAQS  by  the  required 
attainment  date  of  December  31, 1994 
and,  as  a  result,  would  be  reclassified  as 
a  serious  area.  65  FR  70326.  The 
proposed  finding  and  resulting 
reclassification  is  based  on  air  quality 
data  which  revealed  violations  of  the 
PM-10  NAAQS  during  1992-1994.  For 
more  backgroimd  information  see  the 
November  22,  2000  proposal  at  65  FR 
70326.  Today's  rulemaking  provides 
EPA's  responses  to  public  comments 
and  finahzes  EPA's  proposed  action. 

n.  Public  Comments  and  EPA 
Responses 

In  response  to  the  November  22,  2000 
proposal,  EPA  received  one  comment 
letter  frt>m  the  Washoe  County  District 
Health  Department  Air  Quality 
Management  Division  (the  District).  In 
general,  the  District  believes  that  the  air 
quality  in  the  RPA  has  improved  over 
the  past  decade  and  that  a 
reclassification  to  serious  is  not 
indicative  of  the  air  quality 
improvement  for  the  area;  however,  the 
District  also  recognizes  that  EPA 
proposed  to  reclassify  the  RPA  pursuant 
to  the  Clean  Air  Act's  statutory 
requirements.  Below  are  EPA's 
responses  to  the  District's  comments. 


Ck)mment  1:  The  District  is  concerned 
that  after  years  of  improving  PM-10 
ambient  levels  and  public  outreach 
efforts  promoting  their  successes,  the 
proposed  action  will  bring  into  question 
the  credibility  of  both  the  District  and 
EPA.  Moreover,  the  District  believes  that 
the  reclassification  of  the  area  to  serious 
nonattainment  will  require  considerable 
staff  resources  to  be  spent  on  plan 
preparation  and  docvimentation 
requirements. 

m  addition,  the  District  does  not 
believe  that  the  serious  classification 
correctly  defines  the  current  PM-10 
status  of  the  RPA  and  that  maintaining 
the  moderate  classification,  although  it 
may  not  be  an  option  provided  by  the 
Clean  Air  Act,  would  more  correctly 
characterize  the  area. 

Response  1 :  While  the  PM-10 
ambient  levels  may  have  improved  over 
the  years,  the  RPA  was  violating  the 
PM-10  standard  on  its  CAA  attainment 
deadline  of  December  31, 1994  and  is 
currently  still  in  violation  of  the  PM-10 
standard.  The  basis  for  this  conclusion 
and  the  data  supporting  it  are  discussed 
in  detail  in  the  proposed  rule.  See  65  FR 
at  70327. 

EPA  has  the  responsibility  under  CAA 
sections  179(c)  and  188(b)(2)  to  make 
findings  of  failure  to  attain  for  areas 
which  have  not  attained  the  NAAQS  by 
the  statutory  deadline.  Under  section 
188(b)(2)(A),  a  moderate  PM-10 
nonattainment  area  is  reclassffied  as 
serious  by  operation  of  law  if  the 
Administrator  finds  that  the  area  has 
failed  to  attain  the  NAAQS  by  the 
statutory  attainment  date. 

EPA  supports  the  District's  efforts  to 
improve  the  air  quality  in  the  Reno  area 
and  understands  that  the  District  has 
already  spent  considerable  resources  in 
developing  measures  that  will  satisfy 
the  requirements  in  CAA  section  189(b) 
for  a  serious  PM-10  area.  EPA 
understands  that  the  plan  preparation 
and  document  requirements  can  be 
resource-intensive  and  difficult,  but 
EPA  is  encouraged  by  the  District's 
ongoing  efforts  and  believes  that  the 
District's  past  efforts  (e.g.,  residential 
wood  burning  and  construction  dust 
control  measures)  will  also  help  address 
the  serious  area  planning  requirements. 
These  ongoing  and  past  efforts  should 
help  the  serious  area  plan  preparation 
and  docimientation  requirements 
proceed  with  fewer  resources  and  less 
difficulty. 

Comment  2:  The  District  stated  that 
the  lawsuit  and  accompanying 
arguments  levied  by  the  Sierra  Club 
present  the  perception  that  the  air 
quality  in  the  RPA  has  continually  been 
at  a  level  endangering  public  health. 
The  District  believes  this  is  a 
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misconception  and  stresses  that  they 
have  adopted  and  are  enforcing  strict 
regulations  pertaining  to  residential 
wood  burning  and  construction  dust 
control,  historically  two  of  the  largest 
PM-10  contributors.  The  District 
reiterates  that  the  ambient  air  quality  in 
Washoe  County  has  improved 
dramatically  in  the  past  ten  years. 

Response  2:  EPA  agrees  that  the  air 
quality  in  the  Reno  area  has  improved 
over  the  past  10  years.  Unfortunately, 
the  area  is  still  in  violation  of  the 
NAAQS  for  PM-10  due  to  a  violation 
recorded  in  1999.  See  "Table  of  Sites 
Violating  PM-10  NAAQS  in  Reno 
Planning  Area,  1997-1999"  in  the 
docket  for  the  proposed  rule.  As  stated 
in  the  response  to  comment  1 ,  EPA 
supports  the  District  in  its  efforts  to 
improve  the  air  quality  in  the  Reno  area 
and  understands  that  the  District  has 
already  spent  considerable  resources  in 
developing  measures  that  will  satisfy 
the  CAA  requirements  for  a  serious  PM- 
10  area. 

Comment  3:  The  District  states  that 
the  RPA  attained  the  annual  standard 
for  PM-10  in  1995. 

Response  3:  As  discussed  in  the 
proposed  rule  at  65  FR*  70327. 
attainment  for  the  PM-10  NAAQS  is 
achieved  when  there  are  3  consecutive 
years  of  clean  data.  In  1995,  the  highest 
annual  arithmetic  mean  for  the  RPA  was 
47  ng/m^  found  at  the  Reno-Galetti  Way 
moniter  (below  the  annual  PM-10 
NAAQS  of  50  ng/m3).  While  the  RPA 
did  not  violate  the  annual  PM-10 
NAAQS  in  1995  (i.e.,  had  clean  data), 
the  RPA  still  had  not  attained  the 
annual  standard  for  PM-10  in  1995  due 
to  the  annual  PM-10  levels  in  1993  and 
1994.  The  clean  data  pointed  out  by  the 
District  are  encouraging  to  EPA, 
however,  the  violations  recorded  in 
1999  make  an  attainment  finding 
impossible  at  this  time. 

Comment  4:  The  District  states  that 
the  Truckee  Meadows  Basin  did  not 
experience  any  24-hour  PM-10 
violations  for  5  years  (1994  through 
1998).  The  District  states  that  the  RPA 
measured  a  violation  of  the  24-hour 
standard  one  day  in  1993  and  one  day 
six  years  later  in  1999.  The  District 
states  that  the  measured  24-hour 
violations  were  based  on  the  national 
every  six-day  monitoring  schedule.  For 
both  1993  and  1999,  the  District  also 
collected  continuous  PM-10  data  that 
indicate  the  RPA  did  not  violate  the  24- 
hour  standard  during  those  years.  The 
District  claims  that  if  those  continuous 
monitoring  instruments  were  either 
certified  as  a  federal  reference  method 
or  if  the  data  were  subjected  to  federal 
quality  assurance  procedures  by  the 
District,  the  Truckee  Meadows  Basin 


would  not,  by  federal  definition, 
currently  be  in  violation  of  the  standard. 

Response  4:  In  its  proposal,  EPA 
explains  how  the  number  of  violations 
are  determined  from  monitored 
exceedance  information.  In  general,  for 
monitors  that  collect  air  quality  samples 
less  than  every  day,  a  recorded 
exceedance  will  in  effect  be  prorated,  or 
adjusted,  so  that  the  number  of  expected 
exceedances  for  that  year  will  account 
for  the  days  not  sampled.  65  FR  70327. 
Once  this  adjustment  is  made,  the 
number  of  violations  in  1993  and  1999 
would  be  greater  than  one  in  each  of 
those  years. 

The  operating  agency  can  avoid  the 
adjustment  process  for  incomplete  data 
by  initiating  and  maintaining  everyday 
sampling  for  four  (4)  calendar  quarters. 
40  CFR  part  50,  appendix  K.  However, 
the  continuous  PM-10  data  collected  by 
the  District  using  a  Federal  Equivalent 
Monitor  (FEM)  diuing  the  1993  and 
1999  violation  years  cannot  be 
considered  because  quality  assurance 
procedures  prescribed  in  40  CFR  part 
58,  Appendix  A  and  "Quality  Assurance 
Handbook  for  Air  Pollution 
Measurement  Systems,"  EPA,  August 

1998  were  not  followed. 
Comment  5:  The  District  states  that 

the  PMlO  violation  days  in  1993  and 

1999  were  characterized  by  stagnant  air 
conditions  with  low  carbon  monoxide 
levels.  Thus,  the  District  has  determined 
that  fugitive  dust  and  residential  wood 
combustion  were  not  the  cause,  but  that 
re-entrained  road  dust  from  wintertime 
sanding/de-icing  operations  was  the 
cause  of  the  24-hour  PM-10  violations 
during  1993  and  1999.  The  District 
recognizes  the  important  effect  of  re- 
entrained  road  dust  on  the  area's  air 
quality  and  is  committed  to  enhancing 
its  efforts  to  prevent  and  mitigate  this 
soiu-ce.  The  District  believes  that 
Washoe  County  is  currently  meeting  the 
NAAQS  for  PM-10  and,  with  the 
additional  work  it  plans,  the  area  can 
maintain  attainment  for  PM-10. 

Response  5:  EPA  believes  the  District 
has  made  a  reasonable  assessment  of  the 
cause  of  the  PM-10  violations  in  1993 
and  1999  and  the  Agency  expects  to  see 
measures  to  address  this  issue  in  its 
serious  area  PM-10  plan  for  the  RPA.  As 
stated  previously,  based  on  air  quality 
data,  EPA  does  not  agree  that  the  RPA 
is  currently  meeting  the  NAAQS  for 
PM-10;  however,  EPA  believes  that  the 
District  has  a  good  understanding  of  the 
controls  needed  to  attain  and  maintain 
the  PM-10  NAAQS. 

in.  SIP  Requirements  for  Serious  Areas 

PM-10  nonattainment  areas 
reclassified  as  serious  under  section 
188(b)(2)  of  the  CAA  are  required  to 


submit,  vdthin  18  months  of  the  area's 
reclassification,  SIP  revisions  providing 
for  the  implementation  of  best  available 
control  measures  (BACM)  no  later  than 
four  years  from  the  date  of 
reclassification.  The  SIP  also  must 
contain,  among  other  things,  a 
demonstration  that  the  implementation 
of  BACM  will  provide  for  attainment  of 
the  PM-10  NAAQS  no  later  than 
December  31,  2001.  CAA  sections 
189(b)(1)(A)  and  188(e)  authorize  EPA 
to  grant  an  extension  of  that  deadline  if 
certain  conditions  are  met.  EPA  has 
provided  specific  guidance  on 
developing  serious  area  PM-10  SIP 
revisions  in  an  addendum  to  the 
General  Preamble  to  title  I  of  the  Clean 
Air  Act.  See  59  FR  41998  (August  16, 
1994). 

IV.  Summary  of  Final  Action 

As  stated  above.  EPA  is  finalizing  its 
proposed  action  to  find  that  the  RPA 
failed  to  attain  the  PM-10  NAAQS  by 
the  December  31,  1994  CAA  deadline 
for  moderate  areas  and,  as  a  result,  the 
RPA  will  be  reclassified  as  a  serious 
PM-10  nonattainment  area  on  the 
effective  date  of  tlys  final  rule. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR  " 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

Under  section  188(b)(2)  of  the  CAA, 
findings  of  failure  to  attain  are  based 
solely  upon  air  quality  considerations 
and  the  subsequent  nonattainment  area 
reclassification  must  occur  by  operation 
of  law  in  light  of  those  air  quality 
conditions.  These  actions  do  not,  in- 
and-of  themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  differently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  failure  to  attain  and  reclassifications 
cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local,  or  tribal 
governments  or  communities. 

Accordingly,  the  Administrator 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

Similarly,  because  the  finding  of 
failure  to  attain  is  a  factual 
determination  based  on  air  quality 
considerations  and  the  resulting 
reclassification  must  occur  by  operation 
of  law  and,  do  not  impose  any  federal 
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intergovennental  mandate,  these  actions 
do  not  contain  any  unfunded  mandate 
or  significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  For  the  same 
reason,  this  action  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  as  specified  by  Executive 
Order  13084  (63  FR  27655.  May  10, 
1998).  Also  for  the  same  reasons,  this 
finding  of  failure  to  attain  and  resulting 
reclassification  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  lU,  1999).  This  action  is  also  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  Finally,  for  the 
same  reason  that  this  finding  of  failure 
to  attain  is  a  factual  determination  based 
on  air  quality  considerations  and  the 
resulting  reclassification  must  occur  by 
operation  of  law,  the  i^uirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  finding  of  failure 
to  attain,  EPA  has  taken  the  necessary 


steps  to  eliminate  drafting  errors  and 
ambigwty,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  finding  of 
failure  to  attain  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 

Nevada— PM-10 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  9,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subject  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Particulate  matter. 

Dated:  December  22,  2000. 
John  Wise, 
Acting  Regional  Administrator.  Region  IX. 

Part  81,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  81.329.  the  table  for  Nevada- 
PM-10  Nonattainment  Areas  is 
amended  by  revising  the  entry  for 
"Washoe  County"  to  read  as  follows: 

§81.329    Nevada. 


Designated  area 

Designation 

Classification 

Date 

Type 

Date 

Type 

Washoe  County 

Reno  Planning  Area 

11/15/90 

hJonattainment  

2/7/01 

Serious 

Hydrographic  area  87. 

***** 

[FR  Doc.  01-467  Filed  1-5-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-70-AD] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groupe  AEROSPATIALE  Model  TBM 
700  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA— Groupe  AEROSPATIALE 
(Socata)  Model  TBM  700  airplanes 
equipped  with  Option  No.  OPT  70-35- 
001  (gaseous  oxygen  system).  The 
proposed  AD  would  require  you  to 
incorporate  a  modification  that  relocates 
the  oil  breather  vent  location.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  oil  from  entering 
the  gaseous  oxygen  system  service 
compartment.  Such  oil  contamination 
could  result  in  a  fire  or  explosion. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  10,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2000-CE-70-AD.  901 
Locust.  Room  506.  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
SOCATA  Groupe  AEROSPATL\LE, 
Customer  Support.  Aerodrome  Tarbes- 
Ossun-Lourdes.  BP  930-F65009  Tarbes 


Cedex.  France;  telephone:  (33) 
(0)5.62.41.73.00;  facsimile:  (33) 
(0)5.62.41.76.54;  or  the  Product  Support 
Manager.  SOCATA— Groupe 
AEROSPATL\LE.  North  Perry  Airport. 
7501  Pembroke  Road.  Pembroke  Pines. 
Florida  33023;  telephone:  (954)  894- 
1160;  facsimile:  (954)  964-4191.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Kafl 
Schletzbaiun.  Aerospace  Engineer.  FAA. 
Small  Airplane  Directorate,  901  Locust. 
Room  301.  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  the  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  the 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  examine  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  FAA  contact  with  the 
public  that  concerns  the  substantive 
parts  of  the  proposed  AD. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1. 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 


any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

How  Can  I  Be  Sure  FAA  Receives  My  . 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
'Comments  to  Docket  No.  2000-CE-70- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Direction  Geneale  de  1 'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Model  TBM  700  airplanes  equipped 
with  Option  No.  OPT  70-35-001 
(gaseous  oxygen  system).  The  DGAC 
communicates  a  report  of  oil  entering 
the  gaseous  oxygen  system  service 
compartment  on  a  Model  TBM  700 
airplane.  In  particular,  oil  was  seeping 
out  of  the  engine  oil  pump  breather. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Such  oil  contamination  could  result 
in  a  fire  or  explosion. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Socata  has  issued  Service  Bulletin  No. 
SB  70-085  71.  dated  October  2000. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for  incorporating  Technical 
Instruction  No.  OPT70  K076-71 
(Modification  No.  MOD70-1 19-71) 
"OIL  PUMP  BREATHER  ".  This 
modification  relocates  the  oil  breather 
vent  location. 

What  Action  Did  DGAC  Take? 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  Number  2000-^39(A),  dated 
November  15,  2000.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 


1272 


Federal  Register /Vol.  66,  Np.  5 /Monday,  January  8,  2001  /  Proposed  Rules 


Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  DGAC  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  DGAC;  reviewed  all  available 


information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  imsafe  condition  referenced  in 
this  dociunent  exists  or  could  develop 
on  other  Socata  Model  TBM  700 
airplanes  of  the  same  type  design  that 
are  equipped  with  Option  No.  OPT 
70-35-001  (gaseous  oxygen  system); 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— ^AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  the  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  relocate  the  oil  breather  vent  location 
by  incorporating  Technical  Instruction 


No.  OPT70  K076-71  (Modification  No. 
MOD70-1 19-71)  "OIL  PUMP 
BREATHER". 

Cost  Impact 

How  Many  Airplanes  Would  the 
Proposed  AD  Impact? 

We  estimate  that  80  Model  TBM  700 
airplanes  are  on  the  U.S.  Registry.  Of 
these  80  airplanes,  4  have  a  gaseous 
oxygen  system  and  would  be  affected  by 
the  proposed  AD. 

What  Would  Be  the  Cost  Impact  of  the 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification: 


1  ahor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S.  operators 

4  workhours  x  $60  =  $240  

Socata  will  provide  parts  free  of  cfiarge 

$240 

$240'*x  4  =  $960. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiolatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Actions 


(1)  Relocate  the  oil  breather  vent  location  by 
incorporating  Technical  Instruction  No. 
OPT70  K076-71  (Modification  No.  MOD70- 
119-71  "OIL  PUMP  BREATHER"). 

(2)  Do  not  incorporate,  on  any  affected  air- 
ptane.  Option  No.  OPT  70-35-001  (gaseous 
oxygen  system)  wittiout  simultaneously  irxxx- 
porating  the  modification  required  t>y  para- 
graph (d)(1)  of  this  AD. 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Socata — Groupe  Aerospatiale:  Docket  No. 
2000-CE-70-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  157, 158, 163, 167,  and  168, 
that  are: 

(1)  equipped  with  Option  No.  OPT  70-35- 
001  (gaseous  oxygen  system);  and 

(2)  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airpleines  must  comply  with  this  AD. 

(c)  What  problem  does  diis  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  oil  &x)m  entering  the  gaseous 
oxygen  system  service  compartment.  Such  oil 
contamination  could  result  in  a  fire  or 
explosion. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


Wittiin   ttie   next    100   hours   thne-in-service 
(TIS)  after  the  effective  date  of  this  AD. 


As  of  tt)e  effective  date  of  this  AD 


Procedures 


In  accordance  with  Socata  Service  Bulletin 
No.  SB  70-085  71,  dated  October  2000. 


Not  applicable. 
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(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may  ■ 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition  . 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  atiout  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplsme 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
SOCATA  Groupe  AEROSPATIALE,  Customer 
Support,  Aerodrome  Tarbes-Ossun-Lourdes, 
BP  930— F65009  Tarbes  Cedex,  France;  or  the 
Product  Support  Manager,  SOCATA— 
Groupe  AEROSPATIALE,  North  Perry 
Airport,  7501  Pembroke  Road,  Pembroke 
Pines,  Florida  33023.  You  may  examine  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2000-439(A),  dated  November 
15,  2000. 

I  ,  Issued  in  Kansas  City,  Missouri,  on 
December  29,  2000. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  01-306  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-26-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  172N,  172P, 
R172K,  172RG,  F172N,  F172P,  FR172J, 
and  FR172K  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-04-08,  which  currently  requires 
inspecting  (one-time)  the  fuel  line  and 
map  light  switch  in  the  left  hand 
forward  door  post  for  chafing  or  arcing 
and  repairing  any  damage  found  on 
certain  Cessna  Aircraft  Company 
(Cessna)  Model  172N,  R172K,  F172N, 
and  FR172K  airplanes.  AD  80-04-08 
also  required  providing  at  least  a  0.50- 
inch  clearance  between  the  map  light 
switch  and  the  fuel  line;  and  installing 
a  switch  cover  (insulator)  over  the  map 
light  switch.  The  FAA  has  determined 
that  chafing  between  the  map  light 
switch  and  the  fuel  line  could  continue 
to  develop  over  the  life  of  the  affected 
airplanes.  The  proposed  AD  would 
extend  the  inspections  and  installation 
of  the  switch  cover  requirement  to 
certain  172N,  172P,  R172K,  172RG, 
F172N.  F172P,  FR172J,  and  FR172K 
series  airplanes.  The  proposed  AD 
would  also  require  replacement  of  the 
fuel  line,  if  damaged;  and  would  make 
the  switch  cover  inspection  and 
replacement  repetitive.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  any 
chafing  between  the  map  light  switch 
and  the  bordering  fuel  line,  which  could 
result  in  a  fuel  leak  and  an  in-flight  fire. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
conmients  on  this  proposed  rule  by 
February  12,  2001. 
ADDRESSES:  Send  three  copies  of 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-<:E- 
26-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  read 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  the  service  information 
referenced  in  the  proposed  AD  from  the 
Cessna  Aircraft  Company,  P.O.  Box 
7706,  Wichita,  Kansas  67277;  telephone: 


(316)  941-7550,  facsimile:  (316)  942- 
9008.  You  may  look  at  this  information 
at  the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clyde  Erwin,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209,  telephone:  (316)  946-4149; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

We  invite  your  conmients  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  argiunents  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
mentioned  imder  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  by  the  closing  date 
mentioned  above,  before  acting  on  the 
proposed  rule.  We  may  change  the 
proposals  contained  in  this  notice 
because  of  the  comments  received. 

Are  There  Any  Specific  Portions  of  the 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  enviroimiental,  and  energy 
aspects  of  the  proposed  rule  that  mi^t 
call  for  a  need  to  change  the  proposed 
rule.  You  may  examine  all  comments 
we  receive.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  proposal. 

The  FAA  is  reexamining  the  writing 
style  we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1 , 
1998.  That  memorandimi  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
conmiunications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  to  know  that  we  received 
your  comments,  you  must  include  a 
self-addressed,  stamped  postcard.  On 
the  postcard,  write  "Comments  Docket 
No.  2000-CE-26-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 
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Has  FAA  Taken  Any  Action  to  This 
Point? 

The  FAA  issued  AD  80-04-08. 
Amendment  39-3696.  February  16. 
1980.  in  order  to  preclude  the 
possibility  of  a  fuel  leak  or  an  in-flight 
fire  due  to  contact  between  a  map  light 
switch  and  an  adjacent  fuel  line  of 
certain  Cessna  Models  172N.  R172K. 
F172N.  and  FR172K  airplanes.  AD  80- 
04-08  requires  that  you  do  the  following 
on  the  affected  airplanes: 

— Visually  inspect  the  fuel  line  and  map 
light  switch  located  in  the  left  hand 
forward  door  post  for  chafing  or 
arcing  and  replace  damaged  parts  as 
necessary.  If  not  already  existing, 
provide  at  least  a  0.50-inch  clearance 
between  the  map  light  switch  and  the 
fuel  line  in  accordance  with 
procedures  in  FAA  Advisory  Circular 
43.13-lA. 

— Install  a  cover  (insulator).  Cessna  Part 
Number  0511080-1.  over  the  map 
light  switch  in  accordance  with 
Cessna  Single  Engine  Service 
Information  Letter  SE80-3  and 
Supplement  #1  thereto,  both  dated 
January  21, 1980. 

AD  80-04-08  was  the  result  of 
instances  of  chafing  between  the  map 
light  switch  and  the  adjacent  fuel  line 
on  the  affected  airplanes.  When  the 
chafing  caused  an  electrical  shbrt, 
insulation  melted  from  the  map  light 
wire  and  a  hole  was  burned  in  the  fuel 
line. 

What  Has  Happened  To  Necessitate 
Further  AO  Action? 

Since  issuance  of  AD  80-04-08.  FAA 
has  received  several  reports  of  incidents 
of  electrical  shorts  on  Cessna  Model 
172N  airplanes.  These  electrical  shorts 
have  resulted  because  the  mounting 
screws  may  be  elongated  or  broken  out 
on  the  affected  airplanes  or  doorpost 
cover  shapes  have  changed  over  time. 
Switch  covers  may: 

— Deteriorate  over  time; 

— Receive  damage  from  service 

activities. 
— Be  left  off  after  service  activities; 
— Not  be  moimted  properly;  or 
— Not  be  used  in  after-market  interior 

installations. 

AD  80-04-08  applied  to  only  certain 
serial  numbers  and  did  not  cover  all  of 
the  models  that  have  map  light  switches 
in  the  doorpost. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Cessna  issued  Service  Bulletin 
SEBOO-1,  dated  January  17.  2000. 


What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for: 
— Inspecting  for  the  existence  and 

damage  to  the  cover  (insulator)  for  the 

doorpost  map  light  switch; 
— Installing  the  cover  (insulator)  if  not 

installed  or  found  damaged;  and 
— Replacing  the  fuel  line,  if  found 

damaged. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 

this  docimient  exists  or  could  develop 

on  other  Cessna  models  172N.  172P. 

R172K,  172RG.  F172N,  F172P. 

FR172J,  and  FR172K  airplanes  of  the 

same  type  designs; 
— The  actions  specified  in  the 

previously  referenced  service 

information  should  be  accomplished 

on  the  affected  airplanes;  and 
— AD  action  should  oe  taken  in  order  to 

correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD-80-04-08  with  a  new  AD  that 
would  require: 
— Repetitively  inspecting  for  the 

existence  and  damage  to  the  cover 

(insulator)  for  the  doorpost  map  light 

switch; 
— Installing  a  cover  (insulator)  if 

missing  or  damaged;  and 
— Replacing  the  fuel  line,  if  damaged. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  the  proposed  AD 
would  affect  at  least  7.750  airplanes. 

What  Would  Be  the  Cost  Impact  of  the 
Proposed  Initial  Inspection  for  the 
Affected  Airplanes  on  the  U.S.  Register? 

We  estimate  that  it  would  take 
approximately  1  workhour  per  airplane 
to  do  the  proposed  initial  inspection,  at 
an  average  labor  rate  of  $60  an  hour. 
Based  on  the  figures  presented  above, 
the  total  cost  impact  of  the  proposed 
initial  inspection  on  U.S.  operators  is 
estimated  to  be  $465,000.  or  $60  per 
airplane.  If  any  parts  are  required,  the 
estimated  cost  per  airplane  for  the  cover 
(insulator)  is  $6.00.  The  cost  for  a 
replacement  fuel  line  varies  from  $26.00 
to  $129.00.  plus  labor,  depending  on  the 
airplane  model. 


What  About  the  Cost  of  Repetitive 
Inspections? 

The  FAA  has  no  way  of  determining 
the  number  of  repetitive  inspections 
each  owner/operator  would  incur  over 
the  life  of  each  of  the  affected  airplanes, 
or  how  many  covers  (insulators)  or  fuel 
lines  would  need  to  be  replaced,  so  the 
cost  impact  is  b^sed  on  the  initial 
inspection. 

What  Is  the  Difference  Between  the  Cost 
Impact  of  this  Proposed  AD  and  the 
Cost  Impact  of  AD  80-04-08? 

The  cost  impact  of  the  proposed  AD 
is  more  than  currently  required  by  AD 
80-04-08.  The  differences  between  the 
proposed  AD  and  AD  80-04-08  are  the 
additional  airplane  models  that  would 
be  affected  and  the  repetitive 
inspections  each  affected  airplane 
owner/operator  would  incur  over  the 
life  of  the  airplane. 

Regulatory  Impact  . 

Would  This  Proposed  AD  Impact 
Relations  Between  Federal  and  State 
Governments? 

The  regulations  proposed  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  have 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
put  into  effect,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  We  have 
placed  a  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  in 
the  Rules  Docket.  You  may  get  a  copy 
of  it  by  contacting  the  Rules  Docket  at 
the  location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Therefore,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


\ 
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(FAA)  proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  80-04-08, 
Amendment  39-3696,  and  by  adding  a 
new  AD  to  read  as  follows: 

Cessna  Aircraft  Company: 

Docket  No.  2000-CE-26-AD;  Supersedes  AD 
80-04-08,  Amendment  39-3696. 

(a)  What  airplanes  are  affected  by  this  AD? 
The  following  Cessna  model  airplanes, 
certificated  in  any  category: 


Model 

Serial  No. 

172N 

17267585  through  17270049; 

17270051  through  17274009; 

17261445,   17261578,   and 

17270050. 

172P  

17274010  through  17276654. 

172RG  

172RG0001         through 

172RG1191;  and  691. 

F172N 

F1 7201 640  through  F1 7202039. 

F172P 

F1 7202040  through  F1 7202254. 

FR172J  .... 

FR1 7200531  through  17200590. 

FR172K  ... 

FR  17200591  through  17200675. 

R172K  

R1 722000  through  R1 723454; 

and  680. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  continue  to  detect  and  correct  any  chafing 
between  the  map  light  switch  and  the 
bordering  fuel  line,  which  could  result  in  a 
fuel  leak  or  an  in-flight  fire. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  unless 
already  done,  you  must  do  the  following 
actions: 


Actions 


(1)  Inspect  ;he  doorpost  map  light  switch  insu- 
lator (part  number.  051 1080-1)  to  verify  it  is 
installed  and  (if  installed)  not  damaged. 


(2)  If  a  switch  cover  (Insulator)  Is  not  Installed 
or  is  damaged  In  any  way,  install  a  new  insu- 
lator (part  number  0511080-1). 


(3)  If  ttie  fuel  line  is  damaged  In  any  way,  In- 
stall a  new  fuel  line.  The  replacement  fuel 
line  part  number  varies  with  aircraft  model. 


Compliance  time 


Initially  Inspect  within  ttie  next  100  hours  time- 
in-service  (TIS)  after  the  effective  date  of 
this  AD  or  within  the  next  12  calendar 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  first.  Repetitively  inspect 
thereafter  at  intervals  not  to  exceed  12  cal- 
endar months. 

Before  further  flight  after  the  inspection  where 
any  damage  is  found  or  tf»e  cover  is  found 
missing. 


Before  furttier  flight  after  the  inspection  where 
any  damage  is  found. 


Procedures 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of  Cessna 
Service  Bulletin  SEBOO-1,  dated  January 
17,  2000. 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of  Cessna 
Service  Bulletin  SEBOO-1,  dated  January 
17,  2000,  and  the  Cessna  Manufacturer's 
Maintenance  Manual. 

Do  this  action  following  ttie  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of  Cessna 
Service  Bulletin  SEBOO-1.  dated  January 
17.  2000,  and  the  Cessna  Manufacturer's 
Maintenance  Manual 


Note  1:  The  compliance  times  specified  in 
Cessna  Service  Bulletin  SEBOO-1,  dated 
January  17,  2000,  are  different  fixjm  those 
required  by  this  AD.  The  compliance  times 
in  this  AD  take  precedence  over  those  in  the 
service  bulletin. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note  2:  This  AO  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(0  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  You  can  contact  Mr.  Clyde 
Erwin,  Aerospace  Engineer,  FAA,  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas  67209,  telephone:  (316)  946- 
4149;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  perform  the  requirements  of 
this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
the  Cessna  Aircraft  Company,  P.  O.  Box  7706, 
Wichita,  Kansas  67277;  or  you  may  read  this 
document  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 


(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
80-04-08.  Amendment  39-3696. 

Issued  in  Kansas  City,  Missouri,  on 
December  27,  2000. 
David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-343  Filed  1-5-01:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  14 
[DoclcatNo.OON-1634] 

Public  Hearing  Before  a  Public 
Advisory  Committee;  Examination  of 
Administrative  Record  and  Ottier 
Advisory  Committee  Records 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  administrative  regulations 
governing  the  public  disclosure  of 
written  information  for  consideration  by 
an  advisory  committee  at  an  advisory 
committee  meeting.  This  action  would 
amend  the  regulations  to  state  that 
written  information  for  consideration  by 
an  advisory  committee  at  a  committee 
meeting  is  available  for  public 
disclosure,  whenever  practicable,  before 
or  at  the  time  of  the  meeting.  FDA  is 
proposing  this  action  to  reflect  current 
FDA  policy  in  conformance  with 
applicable  law.  This  proposed  rule  is  a 
companion  document  to  the  direct  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register. 
DATES:  Submit  written  comments  on  the 
proposed  rule  by  March  26,  2001.  If 
FDA  receives  no  significant  adverse 
comment  on  the  amendment  of  these 
regulations  within  the  specified 
conmient  period,  the  agency  intends  to 
publish  a  document  confirming  the 
effective  date  of  the  final  rule  in  the 
Federal  Register  within  30  days  after 
the  conunent  period  in  the  direct  final 
rule  ends.  The  direct  final  rule  will  be 
effective  30  days  after  publication  of  the 
confirmation  notice  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  conunents 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Masciale,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
L  Discussion 

As  described  more  fully  in  the  related 
direct  final  rule,  FDA's  procedures  for 
the  administration  of  advisory 
committees  are  set  forth  in  part  14  (21 


CFR  part  14).  Section  14.75(a)(1)  states 
that  unless  it  is  otherwise  exempt  from 
disclosing,  written  information  for 
consideration  by  the  committee  at  the 
meeting  should  be  available  for  public 
disclosure  at  the  same  time  it  is  made 
available  to  the  committee.  FDA  finds 
that  this  provision  for  simidtaneous 
disclosure  is  not  required  by  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2)  and  that  compliance  with  this 
provision  would  be  detrimental  to  the 
advisory  committee  process.  Therefore, 
the  agency  is  proposing  to  amend 
§  14.75(a)(1)  to  state  that  the  written 
information  for  consideration  by  an 
advisory  committee  at  any  meeting  is 
available  for  public  disclosure, 
whenever  practicable,  before  or  at  the 
time  of  the  meeting. 

n.  Additional  Information 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  and  the  direct  final  rule 
are  identical.  This  companion  proposed 
nde  will  provide  the  procedural 
framework  to  finalize  the  rule  in  the 
event  the  direct  final  nile  receives 
significant  adverse  comments  and  is 
withdrawn.  The  comment  period  for 
this  companion  proposed  rule  runs 
concxirrentiy  widi  the  comment  period 
of  the  direct  final  rule.  Any  comments 
received  under  the  companion  proposed 
rule  will  be  treated  as  comments 
regarding  the  direct  final  rule. 

If  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  this  proposed  rule.  Instead, 
FDA  will  publish  a  confirmation 
document  Mdthin  30  days  after  the 
comment  period  ends,  and  FDA  intends 
the  direct  final  rule  to  become  effective 
30  days  after  publication  of  the 
confirmation  docimient.  If  FDA  receives 
significant  adverse  comments,  the 
agency  will  withdraw  the  direct  final 
rule.  FDA  wiU  proceed  to  respond  to  all 
of  the  comments  received  regarding  the 
rule  and,  if  appropriate,  the  rule  will  be 
finalized  under  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures. 

For  additional  information,  see  the 
corresponding  direct  final  rule 
published  in  the  final  rules  section  of 
this  issue  of  the  Federal  Register.  FDA 
will  not  provide  additional  opportunity 
for  comment.  A  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  imderlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  A  comment  recommending  a 


rule  change  in  addition  to  this  rule  will 
not  be  considered  a  significant  adve/se 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change. 

m.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
Executive  Order  12866  and  in  the  other 
two  statutes.  This  proposed  rule  is  not 
a  significant  regulatory  action  as  defined 
by  die  Executive  order. 

Under  the  Regulatory  Flexibility  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regiUatory  options 
that  woidd  minimize  any  significant 
impact  of  the  rule  on  small  entities.  The 
agency  has  considered  the  effect  that 
this  proposed  rule  will  have  on  small 
entities.  Because  the  proposed  rule  will 
amend  only  internal  agency  procedures, 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Section  202(a)  of  the  Unfunded       \^ 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  residt  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation).  FDA  is  not  required  to 
prepare  a  statement  of  the  costs  and 
benefits  of  this  proposed  rule  because 
the  proposed  nde  is  not  expected  to 
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result  in  any  1-year  expenditure  that 
would  exceed  $100  million  adjusted  for 
inflation.  The  current  inflation-adjusted 
statutory  threshold  is  $110  million. 

V.  Federalism  * 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  proposed 
rule  does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequentiy,  a 
federalism  summary  impact  statement  is 
not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

Vn.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal  by  March  26,  2001.  This 
comment  period  runs  concurrentiy  with 
the  comment  period  for  the  direct  final 
rule;  any  comments  received  will  be 
considered  as  comments  regarding  the 
direct  final  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  In  the 
event  the  direct  final  nde  is  withdrawn, 
all  comments  received  will  be 
considered  comments  on  this  proposed 
rule. 

List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees,  Color 
additives.  Drugs,  Radiation  protection. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  14  be  amended  to  read  as 
oUows: 


PART  14— PUBUC  HEARING  BEFORE 
A  PUBUC  ADVISORY  COMMITTEE 

1.  The  authority  citation  for  21  CFR 
part  14  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  App.  2;  15  U.S.C. 
1451-1461;  21  U.S.C.  41-50,  141-149,  321- 
394,  467f,  679,  821,  1034;  28  U.S.C.  2112;  42 
U.S.C.  201.  262,  263b,  264. 

2.  Section  14.75  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 4.75    Examination  of  administrative 
record  and  other  advisory  committee 
records. 

(a)*  *  * 

(1)  The  written  information  for 
consideration  by  the  committee  at  any 
meeting:  Whenever  practicable,  before 
or  at  the  time  of  the  meeting. 
***** 

Dated:  December  29.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
[FR  Doc.  01-390  Filed  1-5-01:  8:45  am) 

BtLUNG  CODE  4180-01-F 


DEPARTMENT  OF  THE  INTERIOR 
MInerala  Management  Service 

30  CFR  Part  256 
RIN  1010-AC-68 

Revision  of  Requirements  Governing 
Surety  Bonds  for  Outer  Continental 
Shelf  Leases. 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  MMS  is  proposing  to 
modify  requirements  governing  surety 
bonds  for  activities  on  the  Outer 
Continental  Shelf  (OCS).  These  changes 
will  codify  the  terms  and  conditions 
imder  which  a  suirety  will  be  relieved  of 
responsibility  when  MMS  terminates 
the  period  of  liability  of  a  bond. 
Codifying  these  terms  and  conditions  is 
necessary  to  clarify  the  responsibilities 
of  the  lessee  and  the  surety  after  the 
lease  expires. 

DATES:  We  will  consider  all  comments 
we  receive  by  March  9,  2001.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  March  9,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
or  hand-carry  comments  (three  copies) 
to  the  Department  of  the  Interior; 
Minerals  Management  Service;  Mail 
Stop  4024;  381  Elden  Sti-eet;  Hemdon, 


Virginia  20170-4817;  Attention:  Rules 
Processing  Team  (RPT).  You  may  also 
send  your  comments  by  e-mail  or  e-mail 
attachment.  The  RPT's  e-mail  address  is: 
rules.coinments@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mirabella,  Engineering  and  Operations 
Division,  (703)  787-1607. 
SUPPLEMENTARY  INFORMATION:  OCS 
lessees  must  comply  with  regulations 
governing  operations,  payments  of  rents 
and  royalties,  and  end-of-lease 
obligations.  To  ensure  that  the  lessee 
will  be  financially  able  to  meet  all 
requirements,  including  end-of-lease 
requirements,  MMS  requires  the  lessee 
to  post  a  bond.  This  rule  woidd  amend 
the  provisions  of  30  CFR  256.58 
concerning  the  cancellation  of  a  bond. 

When  the  lessee  has  met  all  end-of- 
lease  obligations,  MMS  terminates  the 
liability  period  of  the  bond.  This 
amendment  addresses  situations  when 
the  lessee  appears  to  meet  all  end-of- 
lease  requirements  and  we  later 
discover  that  obligations  still  exist.  For 
example,  an  audit  may  reveal  that  the 
lessee  owes  us  additional  royalty.  As 
another  example,  a  plugged  well  may 
start  to  leak.  In  either  case,  the  lessee 
must  correct  the  problem. 

In  the  case  of  royalties,  the  liability 
would  be  discovered  when  the  audit  is  - 
conducted  after  the  end  of  the  surety's 
liability  period.  By  statute,  any  demand 
for  performance  of  a  monetary 
obligation  must  be  made  within  7  years. 
In  the  example  of  the  leaking  well,  there 
is  not  a  stipulated  time  period.  Problems 
associated  with  plugged  wells  in  the 
OCS  are  rare;  when  they  do  occur,  they 
are  generally  discovered  within  a  few 
years  of  the  plugging  activity. 

Should  the  lessee  fail  to  perform  a 
lease  obligation,  MMS  turns  to  the 
surety  for  performance.  This  rule 
addresses  how  long  a  bond  will  be  held 
before  cancellation  to  assure  availability 
to  cover  a  problem  that  is  discovered 
after  the  liability  period  on  a  bond  has 
ended.  The  current  regulation  does  not 
set  a  limit  on  the  period  that  MMS  may 
continue  to  hold  the  bond  company 
responsible  for  a  problem  that  occurs 
during  the  liability  period. 

OCS  wells  rarely  start  to  leak 
following  plugging  operations. 
Therefore,  we  have  difficulty  predicting 
when  a  leak  might  occur.  This  notice 
proposes  a  period  of  7  years  (plus  such 
additional  time  taken  for  appeals  or 
litigation)  during  which  MMS  may  hold 
the  bond  for  claims  based  upon 
obligations  that  accrued  during  the 
period  of  liability.  During  this  period, 
we  will  retain  security  or  collateral 
pledged  to  MMS  in  lieu  of  a  surety.  The 
bond  will  be  canceled  after  7  years  and 
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any  other  forms  of  security  will  be 
returned.  We  believe  that  a  7-year 
period  will  provide  adequate  protection 
to  the  Government  and  will  provide  a 
measure  of  certainty  to  bond  companies. 

The  7-year  provision  applies  to  all 
base  bonds,  unless  we  find  that  less 
security  needs  to  be  retained.  The  rule 
would  release  supplemental  bond 
providers,  upon  completion  of  the 
bonded  work,  from  liability  for 
obligations  that  accrued  before 
acceptance  of  the  reclamation  work, 
unless  we  find  that  potential  liability  is 
greater  than  the  amoimt  of  the  base 
bond.  We  will  normally  release  the 
supplemental  bond  upon  completion  of 
the  bonded  work  because  in  most  cases, 
we  anticipate  that  the  general  bond  will 
be  sufficient  to  cover  our  estimate  of 
potential  residual  liabilities. 

The  proposal  would  not  change  the 
provision  in  30  CFR  256.58(c)  that 
allows  MMS  to  reinstate  your  bond. 
That  provision  allows  us  to  reinstate 
your  bond  as  if  no  cancellation  or 
release  had  occurred  if: 

(1)  You  make  a  payment  under  the 
lease  and  the  payment  is  rescinded  or 
must  be  repaid  by  the  recipient  because 
you  are  insolvent,  bankrupt,  subject  to 
reorganization,  or  placed  in 
receivership;  or 

(2)  You  represent  to  us  that  you  have 
discharged  your  obligations  under  the 
lease  and  youi  representation  was 
materially  false. 

Procedural  Matters 

Public  Comment  Procedure:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regidar  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  to  the  extent  allowable  by  law. 
If  you  wish  us  to  withhold  yoiu  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identiiyiDg  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 


Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule,  in  many  important  ways, 
follows  aspects  of  current  policy 
included  in  the  bond  form.  The  rule  will 
also  extend  that  policy  to  other  forms  of 
security  such  as  escrow  accounts  which 
are  not  currently  used  for  base  bonds. 
Since  this  rule  normally  will  not  apply 
to  supplemental  bonds  without  specific 
action  by  the  Regional  Supervisor,  the 
impact  of  this  change  is  minimal. 

(2)  This  nUe  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Other  agencies  are  not 
affected  by  the  bonds  and  other  forms  of 
surety  that  protect  the  government's 
interests. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
nde  will  have  no  effect  on  the  rights  of 
the  recipients  of  entitlements,  grants, 
user  fees,  or  loan  programs. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  rule  more  clearly 
conforms  MMS  practice  to  that  of  the 
private  sector  and  provides  certainty 
with  respect  to  the  cancellation  of 
surety  bonds  and  other  lease  security. 

Regulatory  FlexibUity  (RF)  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  RF  Act  (5  U.S.C.  601 
et  seq.]. 

This  rule  will  affect  lessees  and 
operators  of  leases  on  the  OCS.  This 
includes  about  130  different  companies. 
These  companies  are  generally 
classified  under  the  North  American 
Industry  Classification  System  (NAICS) 
code  211111,  Crude  Petroleum  and 
Natxu^  Gas  Extraction,  which  includes 
companies  that  extract  crude  petroleum 
and  natural  gas.  For  this  NAICS  code,  a 
small  company  is  one  with  fewer  than 
500  employees.  Based  on  these  criteria, 
we  estimate  that  about  54  percent  of  the 
companies  are  considered  small.  This 
rule,  therefore,  affects  a  substantial 
nxmiber  of  small  entities. 

The  companies  that  are  considered 
small  have  an  average  of  about  15 
offshore  facilities.  We  estimate  that 
these  small  companies  hav,e  annual 
sales  between  $1  million  and  $380 
million. 


As  discussed  in  the  Regulatory 
Planning  and  Review  section,  we  expect 
this  rule  to  have  only  minimal  effects 
and,. accordingly,  we  do  not  expect  this 
rule  to  have  a  significant  effect  on  any 
company,  large  or  small.  Under  current 
regulations,  when  a  lessee  meets  all  of 
the  lease  requirements,  the  period  of 
liability  ends.  If  MMS  later  disco'  ars  a 
problem  with  the  way  the  work  •  ^as 
performed,  we  will  hold  the  lessee 
responsible.  If  the  lessee  is  not  able  to 
meet  the  obligation,  we  hold  the  bond 
company  responsible.  This  regulation 
establishes  a  time  period  during  which 
MMS  will  hold  the  bond  before 
cancellation.  The  codification  of  a 
policy  on  bond  cancellation  is  new.  The 
other  change  for  current  practice  is  that 
MMS  retains  pledged  securities  for  the 
same  length  of  time  we  have  been 
waiting  before  canceling  surety  bonds. 
While  this  new  provision  is  needed  to 
ensure  consistency  of  agency  practice, 
the  provision  will  not  have  a  significant 
effect  since  companies  currenUy  do  not 
use  instnunents  other  than  surety  bonds 
to  meet  the  basic  bond  requirement. 

This  rule  will  also  affect  companies 
that  sell  surety  bonds  or  provide  other 
types  of  seciurity  to  OCS  lessees.  For 
those  companies,  this  rule  will  provide 
certainty  with  regard  to  residual 
liabilities.  Since  the  provisions  in  this 
rule  are  generally  the  same  as  current 
practice,  any  effects  on  bonding 
companies  will  be  minor.  Those  minor 
effects  will  be  reflected  in  costs  charged 
to  oil  and  gas  lessees  and  will  ultimately 
be  borne  by  oil  and  gas  lessees.  These 
effects  are  included  in  the  estimates 
addressing  the  oil  and  gas  lessees.  Your 
comments  are  important.  The  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  10 
Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-&«e  (888)  734- 
3247. 

Paperwork  Reduction  Act  (PRA)  of 
1995 

The  information  collection  aspects  of 
this  rule  remain  unchanged.  The 
proposed  revisions  contain  no 
additional  information  collection  or 
recordkeeping  requirements,  and  a 
submission  to  OMB  under  the  PRA  is 
not  required.  The  OMB  has  approved 
the  information  collection  requirements 
in  the  current  regiUations  and  assigned 
OMB  control  number  1010-0006,  with  a 
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current  expiration  date  of  March  31, 
2000. 

Federalism  (Executive  Order  13132) 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have 
Federalism  implications.  This  rule  does 
not  substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  govenunents.  The  bonding 
program  is  between  the  Federal 
Government  and  the  lessees  of  Federal 
leases.  The  bond  does  not  affect 
obligations  between  the  lessee  and  any 
State  or  local  government.  This  nde 
does  not  impose  costs  on  States  or 
localities.  State  or  local  governments  do 
not  provide  bonds  and  do  not  need  to 
comply  with  bonding  requirements. 

Takings  (Executive  Order  12630) 

With  respect  to  Executive  Order 
12630,  the  proposed  rule  does  not  have 
significant  Takings  implications.  A 
Takings  Implication  Assessment  is  not 
required.  The  proposed  rulemaking  is 
not  a  governmental  action  capable  of 
interfering  with  constitutionally 
protected  property  rights. 

Civil  Justice  Reform  (Executive  Order 
12988) 

With  respect  to  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Executive  Order. 

National  Environmental  Policy  Act 
(NEPA)ofl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment.  A 
detailed  statement  under  the  NEPA  is 
not  required. 

Small  Business  Regulatory  Enforcement 
fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  (5 
U.S.C.  804(2))  the  SBREFA.  This  rule: 
'    (a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 


(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

We  do  not  expect  this  rule  to  have  a 
significant  effect  because,  as  discussed 
earlier,  this  rule  «M)uld,  generally, 
codify  policies  already  in  use.  The 
substantive  change  for  securities  other 
than  surety  bonds  will  not  have  a 
significant  effect  because  the  rule 
applies  to  the  general  bond  requirement, 
and  surety  bonds  are  used  by  almost  all 
MMS  lessees  to  satisfy  the  base  bond 
requirement. 

Unfunded  Mandate  Reform  Act 
(UMRA)  of  1995  (Executive  Order 
12866) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  oh  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  die  UMRA  (2  U.S.C.  1531  et 
seq.)  is  not  required.  This  is  because  the 
rule  does  not  affect  State,  local,  or  tribal 
governments,  and  the  effect  on  the 
private  sector  is  small. 

List  of  Sub)ects  in  30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf, 
Government  contracts.  Oil  and  gas 
exploration,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Dated:  December  20.  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  part  256  as  follows: 

1.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq.;  42  U.S.C. 
6213. 

2.  Section  256.58  is  revised  to  read  as 
follows: 


§  256.58    Termination  of  the  period  of 
liability  and  cancellation  of  a  bond. 

This  section  defines  the  terms  and 
conditions  under  which  MMS  will 
terminate  the  period  of  liability  of  a 
bond  or  cancel  a  bond.  Terminating  the 
period  of  liability  of  a  bond  ends  the 
period  during  which  obligations 
continue  to  accrue  but  does  not  relieve 
the  surety  of  the  responsibility  for 
obligations  that  accrued  during  the 
period  of  liability.  Canceling  a  bond 
relieves  the  surety  of  all  liability. 

(a)  When  the  surety  imder  your  bond 
requests  termination: 

(1)  The  Regional  Director  will 
terminate  the  period  of  liability  under 
your  bond  within  90  days  after  MMS 
receives  the  request;  and 

(2)  If  you  intend  to  continue 
operations,  or  have  not  completed 
abandonment,  you  must  provide  a 
replacement  bond  of  an  equivalent 
amount. 

(b)  If,  following  the  termination  of  the 
period  of  liability  of  a  bond,  you 
provide  a  replacement  bond  according 
to  this  paragraph,  the  Regional  Director 
will  cancel  your  terminated  bond  and 
the  surety  that  provided  your 
terminated  bond  will  not  retain  any 
liability.  The  Regional  Director  will 
cancel  your  bond  if: 

(1)  The  surety  issuing  the  new  bond 
agrees  to  assume  all  outstanding 
liabilities  that  accrued  during  the  period 
of  liability  that  was  terminated:  and 

(2)  The  new  bond  is  equal  to  or 
greater  than  the  bond  that  is  to  be 
canceled. 

(c)  If  the  period  of  liability  is 
terminated  for  a  bond  but  the  bond  is 
not  replaced  by  a  bond  of  an  equivalent 
amount,  the  surety  that  provided  yoiu 
terminated  bond  will  continue  to  be 
responsible  for  accrued  obligations  until 
the  obligations  are  satisfied  and  for 
additional  periods  of  time  according  to 
paragraph  (d)  of  this  section. 

(d)  At  the  time  your  lease  expires  or 
is  terminated,  the  surety  or  sureties  that 
issued  the  bond(s)  covering  accrued 
obligations  will  continue  to  be 
responsible,  and  the  Regional  Director 
will  retain  other  forms  of  security  for 
the  period  of  time  and  under  the  terms 
shown  in  the  following  table: 


For  the  type  of  bond  below 


The  period  of  liability  will  end 


Your  bond  will  be  cancelled 


(1)   Base   Bonds   submitted   under 
§  256.52(a),  §  256.53(a),  or  (b). 


Wtien  the  Regional  Director  deter- 
mines that  you  have  rne\  alt  of 
your  obligations  under  the  lease. 


Seven  years  after  the  completion  of  all  twnded  obligations,  or  at  ttie 
conclusion  of  any  appeals  or  litigation  related  to  your  bonded  ot>li- 
gations,  whichever  is  later.  The  Regional  Director  may: 

(i)  determine  that  you  need  less  than  the  full  amount  of  tfie  t>ase 
bond  to  meet  any  possible  future  problems;  and 

(ii)  reduce  the  amount  of  your  bond  or  return  a  portion  of  your  secu- 
rity. 
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For  the  type  of  bond  below 


The  period  of  liability  will  end 


Your  twnd  will  be  cancelled 


(2)   Supplemental   borxts  sutxnitted 
under  §  256.53(d). 


When  the  Regional  Director  deter- 
mines that  you  have  met  all 
your  obligations  covered  by  the 
supplemental  tx^nd. 


When  yOu  meet  your  bonded  obligations,  unless  the  Regional  Direc- 
tor: 


(i)  determines  that  the  future  potential  liability  resulting  from  any  un- 
detected problems  is  greater  than  the  amount  of  the  base  bond; 

■    and 

(ii)  notifies  ttie  provider  of  the  bond  that  the  Regional  Director  will 
wait  up  to  7  years  before  canceling  all  or  a  part  of  the  bond  (or 
longer  period  as  necessary  to  complete  any  appeals  or  judicial  liti- 
gation related  to  your  tended  obligations) 


(e)  For  all  bonds,  the  Regional 
Director  may  reinstate  your  bond  as  if 
no  cancellation  or  release  had  occurred 
if: 

(1)  A  person  makes  a  payment  under 
the  lease  and  the  payment  is  rescinded 
or  must  be  repaid  by  the  recipient 
because  the  person  making  the  payment 
is  insolvent,  bankrupt,  subject  to 
reorganization,  or  placed  in 
receivership;  or 

(2)  The  responsible  party  represents  to 
MMS  that  it  has  discharged  its 
obligations  under  the  lease,  and  the 
representation  was  materially  false 
when  the  bond  was  canceled  or 
released. 

[FR  Doc.  01-120  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  326 

National  Reconnaissance  Office 
Privacy  Act  Program 

AGENCY:  National  Reconnaissance 
Office,  DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Reconnaissance 
Office  (NRO)  is  proposing  to  exempt  one 
Privacy  Act  systems  of  records.  The 
system  of  records  is  QNRO-23, 
Coimterintelligence  Issue  Files.  The 
exemptions  are  intended  to  increase  the 
value  of  the  systems  of  records  for  law 
enforcement  purposes,  to  comply  with 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  systems  of  records. 
DATES:  Comments  must  be  received  by 
March  9,  2001  to  be  considered  by  the 
agency. 

ADDRESSES:  National  Reconnaissance 
Office,  Information  Access  and  Release 
Center,  14675  Lee  Road,  Chantilly,  VA 
20151-1715. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Freimann  at  (703)  808-5029. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  constitute  "significant 
regulatory  action".  Analysis  of  the  rule 
indicates  that  it  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  does  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  does  not  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  does  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  is 
concerned  only  with  the  administration 
of  Privacy  Act  systems  of  records  within 
the  Department  of  Defense.     . 

Paperwork  Reduction  Act 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necesseuy  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act,  and  44  U.S.C.  Chapter  35. 

List  of  Subjecte  in  32  CFR  Part  326 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  326  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Section  326.17  is  proposed  to  be 
amended  by  adding  paragraphs  (e)  as 
follows: 


§326.17    Exemptions. 

***** 

(e)  QNRO-23 

(1)  System  name:  Counterintelligence 
Issue  Files. 

(2)  Exemptions:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  fi-om  the 
following  subsections  of  5  U.S.C. 
552a(c)(3),  (d).  (e)(1),  (e)(4)(G),  (H)  and 
(I),  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3f 
because  to  grant  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutable  interest  by  NRO  or  other 
agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
natiire;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 
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(ii)  From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  records  of  a  civil  or  administrative 
investigation  and  the  right  to  contest  the 
contents  of  those  records  and  force 
changes  to  be  made  to  the  information 
contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afi^orded  imder  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
Ught  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  {e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  law  enforcement  purposes 
and  is  exempt  fi-om  the  access 
provisions  of  subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

(vi)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
NRO  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  wiU  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 


effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  ft-om  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 

Dated:  December  21,  2000. 
Patricia  L.  Toppings,' 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01^16  Filedl-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-00-228] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Mianus  River,  CT 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  drawbridge  operating 
regidations  for  the  Metro-North  Bridge, 
at  mile  1.0,  across  the  Mianus  River  at 
Greenwich,  Connecticut.  This  proposed 
rule  would  require  the  bridge  to  open  on 
signal  irova  9  p.m.  to  5  a.m.,  after  an 
advance  notice  is  given.  The  bridge 
presently  does  not  open  for  vessel  traffic 
between  9  p.m.  and  5  a.m.,  daily.  This 
action  is  expected  to  better  meet  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  March  9,  2001. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (obr),  First  Coast  Guard 
District,  Bridge  Branch,  at  408  Atlantic 
Avenue,  Boston,  MA.  02110-3350,  or 
deliver  them  to  the  same  address 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  "Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364.  The  First  Coast  Guard  District, 
Bridge  Branch,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  fit)m  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch,  7  a.m.  to  3  p.m., 
Monday  through  Friday,  except.  Federal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiuBge  you  to  participate  in 
this  rulemaking  by  submitting 
comments  or  related  material.  If  you  do 
so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGDOl-Oa-228). 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  if  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
diuing  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  First 
Coast  Guard  District,  Bridge  Branch,  at 
the  address  luider  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Metro-North  Bridge,  mile  1.0, 
across  the  Mianus  River  has  a  vertical 
clearance  of  20  feet  at  mean  high  water 
and  27  feet  at  mean  low  water  in  the 
closed  position.  - 

The  existing  operating  regulations  in 
33  CFR  117.209  require  the  bridge  to 
open  on  signal  fi-om  5  a.m.  to  9  p.m.. 
immediately  for  conunercial  vessels  and 
as  soon  as  practicable,  but  no  later  than 
20  minutes  after  the  signal  to  open  is 
given,  for  the  passage  of  all  other  vessel 
traffic.  When  a  train  scheduled  to  cross 
the  bridge  without  stopping  has  passed 
the  Greenwich  or  Riverside  stations  and 
is  in  motion  toward  the  bridge,  the  draw 
shall  open  as  soon  as  the  train  has 
crossed  the  bridge.  From  9  p.m.  to  5 
a.m.,  the  draw  need  not  be  opened  for 
the  passage  of  vessels. 

The  Coast  Guard  received  a  request 
from  a  commercial  vessel  operator 
requesting  a  change  to  the  operating 
regulations  for  the  Metro-North  Bridge. 
The  commercial  operator  requested  that 
the  bridge  open  for  vessel  traffic  during 
the  9  p.m.  to  5  a.m.  time  period  when 
the  bridge  is  normally  closed. 
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The  Coast  Guard  published  a 
temporary  90  day  deviation  from  the 
drawbridge  operation  regulations  on 
April  27,  2000,  to  provide  immediate 
relief  to  navigation  and  to  obtain 
comments  from  the  public  concerning 
this  rule.  The  deviation  was  in  effect 
frtim  Jime  7,  2000,  through  September  4. 
2000,  during  which  time,  the  Metro- 
North  Bridge  was  required  to  open  on 
signal,  from  9  p.m.  to  5  a.m.,  after  a 
four-hour  advance  notice  was  given.  No 
comments  were  received  during  the 
comment  period  which  ended  on 
September  30,  2000.  A  late  comment 
letter  was  received  from  the  commercial 
mariner  that  requested  the  rule  change. 
The  mariner  indicated  that  his  vessel 
utilized  the  additional  opening  time 
provided  by  the  test  deviation  and  made 
about  40  transits  after  9  p.m.  during  the 
test  period.  The  commercial  mariner 
will  be  adding  em  additional  vessel  to 
his  fleet  next  season  which  will  also 
require  bridge  openings  after  9  p.m., 
daihr. 

Tne  Coast  Guard  is  responsible  for  the 
enforcement  of  the  bridge  laws  and 
regulations  which  are  intended  to 
prevent  any  interference  with  the 
navigable  waters  of  the  United  States 
whether  by  bridges,  dams,  dikes  or  other 
obstructions  to  navigation  except  by 
express  permission  of  the  United  States. 

The  decision  as  to  whether  a  bridge 
permit  or  a  drawbridge  operation 
regulation  will  be  issued  or  promulgated 
is  based  upon  the  effect  of  the  proposed 
action  on  navigation  to  assure  that  the 
action  provides  for  the  reasonable  needs 
of  navigation  after  full  consideration  of 
the  effect  of  the  proposed  action  on  the 
human  environment,  including  the 
effect  on  rail  and  vehicular  traffic. 

The  Coast  Guard  believes  that  in  the 
case  of  the  Metro-North  Bridge,  that 
changing  the  bridge  operating 
regulations  to  require  openings  between 
9  p.m.  and  5  a.m.  is  reasonable  because 
it  provides  for  the  needs  of  navigation, 
as  demonstrated  by  the  demand  for 
bridge  openings  during  the  test 
deviation,  and  has  no  effect  on  rail 
traffic  over  the  bridge. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
the  operating  regulations  in  33  CFR 
117.209(b)  for  the  Metro-North  Bridge 
by  requiring  the  bridge  to  open  during 
the  9  p.m.  to  5  a.m.  time  period. 

The  proposed  rule  would  require  the 
draw  to  open  on  signal  frtjm  April  1 
through  (3ctober  31,  from  9  p.m.  to  5 
a.m.,  after  at  least  a  four-hour  advance 
notice  is  given  and  irom  November  1 
through  March  30,  from  9  p.m.  to  5  a.m., 
after  at  least  a  twenty-four  hours 
advance  notice  is  given. 


The  Coast  Guard  believes  this  rule 
will  better  meet  the  reasonable  needs  of 
navigation  based  upon  conunents 
received  and  successful  results  of  the 
90-day  test  deviation. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
6(a)(3)  of  that  Order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
Feb.  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
bridges  are  required  to  meet  the 
reasonable  needs  of  navigation  at  all 
times  and  that  this  bridge  will  only  need 
to  be  crewed  between  the  hours  of  9 
p.m.  to  5  a.m.,  when  there  is  a  definite 
navigational  need. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  5  U.S.C.  605(b),  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  upon  the  fact 
that  the  bridge  will  now  be  available  to 
open  for  all  vessel  traffic,  both  small 
entities  and  commercial  operators,  at  all 
times. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  coUection  of  information  imder  the 


Paperwork  Reduction  Act  of  1995  (44     \ 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1C.  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  dociunentation 
because  promulgation  of  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
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Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

II   1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  Law  102-587, 
106  Stat.  5039. 

I     2.  Section  117.209(b)  is  revised  to 
read  as  follows: 

§117.209    Mianus  River. 

***** 

(b)  The  draw  shall  open  on  signal 
from  April  1  through  October  31,  from 
9  p.m.  to  5  a.m.,  after  at  least  a  four-hour 
advance  notice  is  given  and  horn 
November  1  through  March  30,  from  9 
p.m.  to  5  a.m.,  after  at  least  a  twenty- 
four-hour  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 

Dated:  December  6,  2000. 
G.N.  Naccara, 

Bear  Admiral.  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
|FR  Doc.  01-435  Filed  1-5-01;  8:45  am] 
BILUNG  CODE  491&-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  110  and  111 
[USCG-2001-8602] 

Marine  Shipboard  Electrical  Cable 
Standards:  Incorporation  of  IEEE 
Standard  45, 1998  Edition 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMIMARY:  The  Coast  Guard  is 
considering  requests  to  allow  merchant 
vessels  to  use  shipboard  cable 
constructed  to  meet  the  requirements  in 
Clause  8  (Cable  Construction),  Clause  9 
(Cable  Application),  and  Clause  10 
(Cable  Installation)  of  the  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE)  Standard  45.  Recommended 
Practice  for  Electrical  Installations  on 
Shipboard-1998  edition.  The  1998 
edition  changes  the  testing  requirements 
for  marine  shipboard  electrical  cable 
from  those  in  the  1983  edition.  It  also 
requires  third  party  verification.  The 
Coast  Guard  requests  comments 
concerning  which  edition  (the  1983 
edition,  the  1998  edition,  or  both) 
should  be  incorporated  by  reference. 


DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  March  9,  2001. 

ADDRESSES:  To  make  sure  yoxa 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  [USCG-2001-8602],  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  call  Dolores 
Mercier.  Project  Manager,  Office  of 
Design  and  Engineering  Standards  (G- 
MSE),  Coast  Guard,  telephone  202-267- 
0658.  fax  202-267-4816.  e-mail 
dmercier@comdt.uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
phone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

If  you  submit  written  comments, 
please  include  yoiu  name  and  address, 
and  identify  the  docket  number  for  this 
rulemaking  [USCG-2001-8602]  and  the 
reason  for  each  comment.  You  may 
submit  your  comments  and  material  by 
mail,  delivery,  fax.  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES;  but 
please  submit  your  comments  and 
material  by  only  one  means.  Please 
submit  all  comments  and  material  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing  to  the  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
acknowledgement  of  receipt  of  your 


comments,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  and  materials  received 
during  the  comment  period. 

Background  and  Purpose 

On  February  8,  2000.  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (65  FR  6111).  In 
this  rulemaking  the  Coast  Guard 
proposed  to  amend  its  electrical 
engineering  regulations  for  merchant 
vessels  by  adding  alternative  cable 
standards  that  were  equivalent  to  the 
existing  standards.  IEEE  Std  45,  1998 
edition  was  not  included  in  that 
rulemaking  as  an  alternative  standard. 
In  the  comment  process  of  that  notice 
we  received  numerous  requests  from 
industry  to  recognize  marine  shipboard 
electrical  cable  that  is  constructed  to 
IEEE  Std.  45-1998  edition.  We  presently 
recognize  cable  constructed  to  the  IEEE 
Std.  45-1983  edition.  The  1998  edition 
of  IEEE  Std.  45  changes  the  testing 
requirements  for  marine  shipboard 
electrical  cable,  and  it  also  requires 
third  party  verification.  We  recognize 
that  there  are  types  of  cable  found  in 
EEEE  Std.  45-1998.  that  are  not  found  in 
IEEE  Std.  45-1983. 

The  Coast  Guard  seeks  comments 
regarding  the  following  three  proposals: 

1 .  The  Coast  Guard  should  not 
recognize  IEEE  Std.  45-1998  edition. 

2.  The  Coast  Guard  should  recognize 
IEEE  Std.  45-1998  edition  and  should 
remove  the  reference  to  the  1983 
edition. 

3.  The  Coast  Guard  should  recognize 
IEEE  Std.  45-1998  edition  and  should 
leave  the  reference  to  the  1983  edition. 

The  Coast  Guard  encourages  the 
public  to  submit  comments  on  the  above 
three  proposals. 

Dated;  December  27,  2000. 
Joseph  J.  Aagelo, 

Director  of  Standards. 

(FR  Doc.  01-434  Filed  1-5-01;  8:45  am] 
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PB  Docket  No.  00-248,  FCC  00-435] 

2000  Biennial  Regulatory  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  the 
Commission  initiates  a  review  of  the 
procedures  governing  the  processing  of 
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non-routine  earth  station  license 
applications.  The  Commission  also 
proposes  simplifying  the  application 
form  for  routine  earth  station  licenses. 
The  Commission's  objectives  are  to 
expedite  the  review  of  earth  station 
application,  so  that  earth  station 
operators  can  provide  their  services 
sooner. 

DATES:  Comments  are  due  on  or  before 
March  26,  2001.  Reply  comments  are 
due  on  or  before  April  23,  2001. 

Written  comments  by  the  public  on 
the  proposed  information  collections  are 
due  March  26,  2001.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information, collection(s)  on  or 
before  April  23,  2001. 
AOOflESSES:  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  Fed.  Reg.  24.121  (1998). 
Conunents  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
conunenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  conunenters 
must  submit  two  additioiial  copies  for 
each  additional  docket  or  rulemaking 
niunber.  All  filings  must  be  sent  to  the 
Commission's  Secretary.  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street,  SW.,  Room 
tW-A325,  Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collections 
contained  herein  should  be  submitted  to 
Judy  Holey,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 


Street.  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street. 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Satellite  and 
Radiocommunication  Division, 
International  Bureau,  (202)  418-1539. 
For  additional  information  concerning 
the  information  collection(s)  contained 
in  this  dociunent,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted 
December  11,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Public 
Reference  Room,  445  Twelfth  Street, 
SW.,  Room  CY-A257,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  piut:hased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Suite  140.  2100  M  Street.  NW., 
Washington,  DC  20037. 

This  NPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Summary  of  Notice  of  Proposed 
Rulemaking 

The  Commission  has  found  several 
cases  in  which  modifying  or  eliminating 
rules  could  facilitate  licensing  of  earth 
stations,  thereby  expediting  the 
provision  of  useful  satelUte  services  to 
the  public,  without  imreasonably 
increasing  the  risk  of  harmful 
interference  to  existing  earth  station  or 
space  station  operators,  or  terrestrial 
wireless  operators  in  shared  fi^quency 
bands.  In  particular,  we  seek  comment 
on  the  following  rule  revisions: 

(1)  Codifying  streamlined  procedures 
for  case-by-case  examination  of  earth 
stations  using  "non-routine"  antennas, 
non-routine  power  levels,  or  both; 

(2)  Relaxing  some  current 
requirements,  such  as  increasing  power 
and  power  density  limits,  and  allowing 
some  temporary  fixed  earth  stations  to 
begin  operation  sooner  than  is  now 
permitted; 

(3)  Streamlining  the  very  small 
aperture  terminal  (VSAT)  rules;  and 


revising  the  Conunission's  power  level 
rides  to  provide  for  various  types  of 
VSAT  multiple  access  methods; 

(4)  Adopting  a  simplified  license 
application  form  for  "routine"  earth 
stations;  and 

(5)  Other  miscellaneous  rule 
revisions. 

In  addition,  the  Commission  invites 
parties  to  propose  revisions  to  part  23  of 
its  rules,  governing  International  Fixed 
Public  Radiocommunication  Services. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  notice  of  proposed 
rulemaking.  We  request  written  public 
conunents  on  this  IRFA.  Commenters 
must  identify  their  comments  as 
responses  to  the  IRFA  and  must  file  the 
comments  by  the  deadlines  for 
comments  on  the  notice  of  proposed 
ndemaking  provided  above.  The 
Commission  wrill  send  a  copy  of  the 
notice  of  proposed  rulemaking, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  Li  addition,  the  Notice  of 
Proposed  Ridemaking  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

The  Telecommunications  Act  of  1996 
requires  the  Commission  in  every  even- 
numbered  year  beginning  in  1998  to 
review  all  regulations  that  apply  to  the 
operations  or  activities  of  any  provider 
of  telecommunications  service  and  to 
determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  due  to  meaningful  economic 
competition. 

Oiu  objective  is  to  repeal  or  modify 
any  rules  in  Part  25  that  are  no  longer 
necessary  in  the  public  interest,  as 
required  by  Section  1 1  of  the 
Communications  Act  of  1934.  as 
amended. 

B.  Legal  Basis 

The  proposed  action  is  supported  by 
Section  1 1  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  161. 


•  See  5  U.S.C.  603.  The  RFA.  see,  5  U.S.C.  601  et 
seq..  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Public  Law 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
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C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  May  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and,  where  feasible,  an 
estimate  of,  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.^  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction."  ' 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.^  A  small  business 
concern  is  one  which: 

(1)  Is  independently  owned  and 
operated; 

(2)  Is  not  dominant  in  its  field  of 
operation;  and 

(3)  Satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  ^  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations.^  "Small 
govenunental  jurisdiction"  generally 
means  "governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  *  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States.^ 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50.000.'°  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  'Thus,  of 
the  85.006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
smedl  entities.  Below,  we  further 
describe  and  estimate  the  number  of 
small  entity  licensees  that  may  be 


2  5  U.S.C.  603(b)(3) 

Hd.  601(6). 

*5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S£. 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C.  601(3). 

=  Small  Business  Act.  15  U.S.C.  632  (1996). 

•5  U.S.C.  601(4). 

'  1992  Economic  Census,  U.S.  Bureau  of  the 
Census,  Table  6  (siiecial  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

»5  U.S.C.  601(5). 

«  U.S.  Dept.  of  Commerce.  Bureau  of  the  Census, 
"1992  Census  of  Governments." 

wid. 


affected  by  the  proposed  rules,  if 
adopted. 

1 .  Cable  Services 

The  SBA  has  developed  a  definition 
of  small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  revenue  aimually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast-satellite 
services,  multipoint  distribution 
systems,  satellite  master  anteima 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  fi-om  1992,  there  were  1,788 
total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  in  revenue.  The  Commission 
has  developed  its  own  definition  of  a 
small  cable  system  operator  for  the 
piuposes  of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company,"  is  one  serving  fewer  than 
400,000  subscribers  nationwide.*' 
Based  on  our  most  recent  information, 
we  estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
system  operators  at  the  end  of  1995.'^ 
Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequentiy,  we  estimate 
that  there  are  fewer  than  1,439  small 
entity  cable  system  operators. 

The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directiy  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  13  The  Commission  has 
determined  that  there  are  66,690,000 
subscribers  in  the  United  States. 
Therefore,  we  foimd  that  an  operator 
serving  fewer  than  666,900  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.'*  Based  on  available  data, 
we  find  that  the  number  of  cable 


"47  CFR  76.901(e)..The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Begulation. 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  7393  (1995),  60  FR 
10534  (Feb.  27.  1995). 

"Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
Feb.  29. 1996  (based  on  figures  for  Dec.  30. 1995). 

»M7  U.S.C.  543(ra)(2). 

"47  CFR  76.1403(b). 


operators  serving  666,900  subscribers  or 
less  totals  1,450.'*  We  do  not  request 
nor  do  we  collect  information 
concerning  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act. 

2.  International  Services 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entify  is  generally  the  definition 
under  the  SBA  ndes  applicable  to 
Communications  Services,  Not 
Elsewhere  Classified  (NEC).'e  This 
definition  provides  that  a  small  entify  is 
expressed  as  one  with  $11..0  million  or 
less  in  annual  receipts.'^  According  to 
the  Census  Bureau,  there  were  a  total  of 
848  communications  services  providers. 
NEC,  in  operation  in  1992.  and  a  total 
of  775  had  annual  receipts  of  less  than 
$9,999  million.'*  The  Census  report 
does  not  provide  more  precise  data. 

a.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  CiuxenUy  there  are  over 
7500  authorized  fixed  satellite  transmit/ 
receive  earth  stations  authorized  for  use 
in  bands  shared  with  the  terrestrial 
fixed  service.  We  do  not  request  or 
collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  the  number 
of  the  earth  stations  that  would 
constitute  a  small  business  imder  the 
SBA  definition. 

b.  Mobile  Satellite  Earth  Station 
Feeder  Links.  There  are  two  licensees 
operating  in  spectrum  shared  with 
terrestrial  fixed  services.  We  do  not 
request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  of  the  niunber  of  mobile 
satellite  earth  stations  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

c.  Space  Stations  (Geostationary). 
Commission  records  reveal  that  there 
are  six  space  station  licensees  licensed 
in  spectrum  shared  on  a  co-primary 
basis  with  the  terrestrial  fixed  service  in 
the  C-  and  Ku-bands.  We  do  not  request 
or  collect  annual  revenue  information. 


'^  Paul  Kagan  Associates.  Inc..  Cable  TV  Investor. 
Feb.  29.  1996  (based  on  figures  for  Dec.  30.  1995). 

'^An  exception  is  the  Direct  Broadcast  Satellite 
(DBS)  Service,  infra. 

"13  CFR  120.121.  SIC  code  4899. 

'"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D.  SIC  code  4899  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 
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and  thus  are  unable  to  estimate  of  the 
number  of  geostationary  space  stations 
that  would  constitute  a  small  business 
imder  the  SBA  definition. 

d.  Space  Stations  (Non- 
Geostationary).  There  are  four  Non- 
Geostationary  Space  Station  licensees 
licensed  in  spectrum  shared  on  a  co- 
primary  basis  with  the  terrestrial  fixed 
service  in  the  C-  and  Ku-bands.  We  do 
not  request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  of  the  number  of  non- 
geostationary  space  stations  that  would 
constitute  a  small  business  imder  the 
SBA  definition. 

3.  Auxiliary,  Special  Broadcast  and 
Other  Program  Distribution  Services 

This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  broadcasting  stations  (SIC  4832) 
and  television  broadcasting  stations  (SIC 
4833).  These  definitions  provide  that  a 
small  entity  is  one  with  either  $5.0 
million  or  less  in  annual  receipts  for  a 
radio  broadcasting  station  or  $10.5 
million  in  annual  receipts  for  a  TV 
station.  13  C.F.R.  121.201,  SIC  CODES 
4832  and  4833.  There  are  currently 
3,237  FM  translators  and  boosters,  4913 
TV  translators. '9  The  FCC  does  not 
collect  financial  information  on  any 
broadcast  facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  auxiliary  broadcast 
facilities.  We  believe,  however,  that 
most,  if  not  all,  of  these  auxiliary 
facilities  could  be  classified  as  small 
businesses  by  themselves.  We  also 
recognize  that  most  translators  and 
boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue  definition  of  small 
business  entity  discussed  above.  These 
stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business  (as 
noted,  either  $5  million  for  a  radio 
station  or  $10.5  million  for  a  TV 
station).  Furthermore,  they  do  not  meet 
the  Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 


are  not  independently  owned  and 
operated. 

4.  Microwave  Services 

Microwave  services  include  common 
carrier,  private  operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  over  13,500  common 
carrier  stations,  and  approximately 
18,000  private  operational  fixed  stations 
and  broadcast  auxiliary  radio  stations  in 
the  microwave  services  in  spectrum  that 
is  potentially  afiected  by  this 
rulemaking.  Additionally,  these  stations 
represent  the  following  distinct 
licensees  among  the  various  radio 
services:  LMDS  (121).  DEMS  (2), 
Common  Carrier  Fixed  (FTP  and  LTTS) 
(1028).  Private  Operational  Fixed  FTP 
(1511),  and  Fixed  Broadcast  Auxiliary 
(806).^°  Inasmuch  as  the  Conunission 
has  not  yet  defined  a  small  business 
with  respect  to  microwave  services,  we 
will  utilize  the  SBA's  definition 
applicable  to  radiotelephone 
companies — i.e.,  an  entity  with  no  more 
than  1.500  persons.  13  CFR  121.201,  SIC 
CODE  4812.  We  estimate,  for  this 
purpose,  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

None  of  the  proposed  rules  in  this 
notice  are  expected  to  increase  the 
reporting,  record  keeping  and  other 
compliance  requirements  of  any 
telecommunications  carrier. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  difi^ering  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

This  Notice  solicits  comment  on 
alternatives  for  more  efficient 
processing  of  non-routine  earth  station 


'"FCC  News  Release,  Broadcast  Station  Totals  as 
of  September  30,  1999,  No.  71831  (Jan.  21.  1999). 


™  Results  of  analysis  by  POC  ULS  contractor  in 
July  2000. 


applications  and  simplifying  earth 
station  application  forms. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

Paperwork  Reduction  Act:  This  NPRM 
contains  proposed  new  and  modified 
information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biurdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  notification  of  action  is 
due  April  23,  2001.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number  3060-0678. 

Title:  Part  25  of  the  Commission's 
Rules  Governing  the  Licensing  of,  and 
Spectrum  Usage  by.  Satellite  Network 
Earth  Stations  and  Space  Stations 

Form  No.:  FCC  Form  312,  FCC  Form 
312  EZ,  FCC  Form  312-R,  FCC  Form 
312-M,  FCC  Form  312  Schedule  S. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  4 ,560. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  9,120  hours. 

Jotal  Annual  Costs:  $13,838,080. 

Needs  and  Uses:  The  information 
collection  requirements  accounted  for  in 
this  collection  are  necessary  to 
determine  the  technical,  legal  and 
financial  qualifications  of  applicants  or 
licensees  to  operate  a  station,  transfer  or 
assign  a  license,  and  to  determine 
whether  the  authorization  is  in  the 
public  interest,  convenience  and 
necessity.  Without  such  information, 
the  Commission  could  not  determine 
whether  to  permit  respondents  to 
provide  telecommunication  services  in 
the  U.S.  The  Commission  would 
therefore  be  unable  to  fulfill  its  statutory 
and  responsibilities  in  accordance  with 
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II. 


he  Communications  Act  of  1934,  as 
amended,  and  the  obligations  imposed 

on  parties  to  the  WTO  Basic  Telecom 

Agreement. 

Ordering  Clauses 

Pursuant  to  Sections  4(i),  7(a),  11, 
'  ;303(c),  303(f),  303(g).  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  157(a),  161. 
303(c).  303(f),  303(g),  303(r),  that  this 
Notice  of  Proposed  Rulemaking  is 
hereby  Adopted. 

The  Commission's  Consumer 
Information  Biu-eau,  Reference 
Information  Center.  Shall  Send  a  copy 
of  this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief, 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

Proposed  Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  seeks  proposals  for 
revisions  to  part  23  and  proposes  to 
amend  part  25  of  title  47  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301.  302.  303,  307.  309. 
and  332  of  the  Communications  Act.  as 
amended.  47  U.S.C.  Sections  154.  301.  302, 
303.  307.  309.  332.  unless  otherwise  noted. 

I  j    2.  Amend  §  25.103  by  revising 
'  paragraphs  (b)  and  (c)(2)  to  read  as 
follows: 

§25.103    Definitions. 

***** 

(b)  Authorized  carrier.  The  term 
'authorized  carrier"  means  a 
communications  common  carrier  which 
is  authorized  by  the  Federal 
Communications  Commission  under  the 
Communications  Act  of  1934.  as 
amended,  to  provide  services  by  means 
of  communications  satellites. 

(c)*   *   * 

(2)  The  corporation  shall  be  deemed 
o  be  a  common  carrier  within  the 
meaning  of  section  3(10)  of  the 
Communications  Act  of  1934.  as 
amended. 
***** 

3.  Amend  §  25.109  by  revising 
paragraph  (c)  to  read  as  follows: 

§25.109    Cross-reference. 

***** 
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(c)  Ship  earth  stations  in  the  Maritime 
Mobile  Satellite  Service,  see  47  CFR  part 
80  of  this  chapter. 

4.  Amend  §  25.110  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§25.110    Filing  of  applications,  fees,  and 
number  of  copies. 

(a)  Standard  application  forms 
applicable  to  this  part  may  be  obtained 
from  the  Federal  Communications 
Commission,  Forms  Distribution  Center, 
by  calling  1-800-4 18-FORM  (3676). 

(b)  Memually  filed  applications  for 
satellite  radio  station  authorizations 
governed  by  this  part  and  requiring  a  fee 
shall  be  mailed  or  hand-delivered  to  the 
locations  specified  in  Part  1 .  subpart  G 
of  this  chapter.  The  addresses  for  filing 
and  fee  amoimts  for  the  applications  are 
also  listed  in  the  International  and 
Satellite  services  fee  filing  guide  from 
the  Conunission's  Forms  Distribution 
Center  or  by  calling  1-800-4 18-FORM 
(3676).  All  other  applications  shall  be 
submitted  to  the  Secretary.  Federal 
Communications  Commission.  445  12th 
Street.  SW.,  Washington,  DC  20554. 
***** 

5.  Amend  §25.111  by  revising 
paragraph  (b)  to  read  as  follows: 

§  25.1 1 1    Additional  information. 

***** 

(b)  Applicants,  permittees  and 
licensees  of  radio  stations  governed  by 
this  part  shall  provide  the  Commission 
with  all  information  it  requires  for  the 
advance  publication,  coordination  and 
notification  of  fi^quency  assignments 
pursuant  to  the  international  radio 
regulations.  No  protection  from 
interference  caused  by  radio  stations 
authorized  by  other  Administrations  is 
guaranteed  unless  coordination 
procedures  are  timely  completed  or. 
with  respect  to  individual 
administrations,  by  successfully 
completing  coordination  agreements. 
Any  radio  station  authorization  for 
which  coordination  has  not  been 
completed  may  be  subject  to  additional 
terms  and  conditions  as  required  to 
effect  coordination  of  the  frequency 
assignments  with  other 
Administrations. 

6.  Amend  §  25.113  by  revising  the 
section  heading  and  paragraph  (a),  and 
removing  and  reserving  paragraph  (b)  to 
read  as  follows: 

§  25.1 1 3    Station  licenses  and  launch 
authority. 

(a)  Construction  permits  are  not 
required  for  satellite  earth  stations. 
Construction  of  such  stations  may 
commence  prior  to  grant  of  a  license  at 
the  applicant's  own  risk.  Applicants 
must  comply  with  the  provisions  of  47 


CFR  1.1312  relating  to  environmental 
processing  prior  to  commencing 
construction. 

***** 

7.  Amend  §  25.115  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  25.1 1 5    Application  for  earth  station 
auttiorizations. 

(a)  Transmitting  earth  stations. 
Commission  authorization  must  be 
obtained  for  authority  to  operate  a 
transmitting  earth  station.  Applications 
shall  be  filed  on  FCC  Form  312  and 
include  the  information  specified  in 
§25.130. 
***** 

(c)  Large  Networks  of  Small  Anteimas 
operating  in  the  12/14  GHz  frequency 
bands  with  U.S.-licensed  or  non-U. S.- 
licensed  satellites  for  domestic  or 
international  services.  Applications  to 
license  small  antenna  network  systems 
operating  in  the  12/14  GHz  frequency 
band  under  blanket  operating  authority 
shall  be  filed  on  FCC  Form  312  and 
Schedule  B.  for  each  large  (5  meters  or 
larger)  hub  station,  and  Schedule  B  for 
each  representative  type  of  small 
antenna  (less  than  5  meters)  operating 
within  the  network. 
***** 

8.  Revise  §  25.117  to  read  as  follows: 

§  25.1 1 7    Modification  of  station  license. 

(a)  Except  as  provided  for  in  §  25.118 
(Modifications  not  requiring  prior 
authorization),  no  modification  of  a 
radio  station  governed  by  this  part 
which  affects  the  parameters  or  terms 
and  conditions  of  the  station 
authorization  shall  be  made  except 
upon  application  to  and  grant  of  such 
application  by  the  Commission. 

(b)  [Reserved] 

(c)  Applications  for  modification  of 
earth  station  authorizations  shall  be 
submitted  on  FCC  Form  312.  Main  Form 
and  Schedule  B.  except  as  set  forth  in 
paragraph  (e)  of  this  section. 

(d)  Applications  for  modifications  of 
space  station  authorizations  shall  be 
filed  in  accordance  with  §25.114.  but 
only  those  items  of  information  listed  in 
§  25.114(c)  that  change  need  to  be 
submitted,  provided  the  applicant 
certifies  that  the  remaining  information 
has  not  changed. 

(e)  Any  application  for  modification 
of  authorization  to  extend  a  required 
date  of  completion  (e.g.,  begin 
construction,  complete  construction, 
laimch,  bring  into  operation)  shall  be 
filed  on  FCC  Form  312M  (Application 
for  Additional  Time  to  Construct).  The 
application  must  include  a  verified 
statement  from  the  applicant: 

(1)  That  states  the  additional  time  is 
required  due  to  unforeseeable 
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circumstances  beyond  the  applicant's 
control,  describes  these  circumstances 
with  specificity,  and  justifies  the  precise, 
extension  period  requested;  or 

(2)  That  states  there  are  unique  and 
overriding  public  interest  concerns  that 
justify  an  extension,  identifies  these 
interests  and  justifies  a  precise 
extension  period. 

(f)  Applications  for  modification  of 
earth  station  authorizations  shall  be 
submitted  on  FCC  Form  312,  Main  Form 
and  Schedule  B,  whenever  the  resulting 
radiofrequency  emissions  that  would  be 
caused  by  the  modification  would  cause 
the  power  density  in  a  given  area  to 
exceed  five  percent  of  the 
radiofrequency  exposure  limits,  such 
that  an  environmental  assessment 
statement  would  be  required  under 
§  1.1307(b)(3)(i)  of  this  chapter. 

9.  Revise  §  25.118  to  read  as  follows: 

f  25.1 1 8    Modiftcations  not  requiring  prior 
authorizalkm. 

(a)  Notification  required.  Authorized 
earth  station  operators  may  make  the 
following  modifications  to  their  licenses 
without  prior  Commission 
authorization,  provided  that  the 
operators  notify  the  Commission,  using 
FCC  Form  312  and  Schedule  B.  within 
30  days  of  the  modification: 

(1)  Licensees  may  make  changes  to 
their  authorized  earth  stations  without 
obtaining  prior  Commission 
authorization,  provided  that  they  have 
complied  with  all  applicable  fi«quency 
coordination  procediu^s  in  accordance 
with  §  25.251.  and  the  modification 
does  not  involve: 

(i)  An  increase  in  EIRP  or  EIRP 
densify  (both  main  lobe  and  side  lobe); 

(ii)  An  increase  in  transmitted  power; 

(iii)  A  change  in  coordinates  of  more 
than  1  second  in  latitude  or  longitude 
for  stations  operating  in  ft«quency 
bands  that  are  shared  with  terres^al 
systems;  or 

(iv)  A  change  in  coordinates  of  10 
seconds  or  greater  in  latitude  or 
longitude  for  stations  operating  in 
frequency  bands  that  are  not  shared 
with  terrestrial  systems. 

(v)  A  change  in  operations  bom 
private  carrier  to  common  carrier  status. 

(2)  Equipment  in  an  authorized  earth 
station  may  be  replaced  without  prior 
authorization  if  the  new  equipment  is 
electrically  identical  to  the  existing 
equipment. 

(3)  Authorized  VSAT  earth  station 
operators  may  add  VSAT  remote 
terminals  without  prior  authorization, 
provided  that  they  have  complied  with 
all  applicable  frequency  coordination 
procediu^s  in  accordance  with  §  25.251, 
and  such  modifications  do  not  require 
prior  authorization  under  §  25.121(e)(3). 


(VSAT  hub  earth  stations  and  all  remote 
terminals  that  are  not  part  of  a  U.S.- 
licensed  VSAT  network  are  treated  like 
other  earth  stations  for  purposes  of 
determining  whether  they  can  be 
modified  without  prior  authorization.) 

(b)  Notification  not  required.  An 
authorized  earth  station  licensee  may 
add,  change  or  replace  transmitters  or 
antenna  facilities  without  prior 
authorization,  provided: 

(1)  The  added,  changed,  or  replaced 
facilities  conform  to  §  25.209; 

(2)  The  particulars  of  operations 
remain  unchanged; 

(3)  Frequency  coordination  is  not 
required;  and 

(4)  The  maximum  power  and  power 
densify  delivered  into  any  antenna  at 
the  earth  station  site  shall  not  exceed 
the  values  calculated  by  subtracting  the 
maximum  antenna  gain  specified  in  the 
license  from  the  maximum  authorized 
e.i.r.p.  and  e.i.r.p.  densify  values. 

10.  Amend  §  25.121  by  revising 
paragraphs  (a),  (c),  and  (e)  to  read  as 
follows: 

§  25.1 21    License  term  and  renewals. 

(a)  License  term.  Except  as  provided 
in  paragraphs  (b)  and  (c)  of  tfads  section, 
licenses  for  facilities  governed  by  this 
part  will  be  issued  for  a  period  of  10 
years. 
***** 

(c)  Earth  stations.  For  earth  stations, 
the  license  term  will  be  specified  in  the 
instrument  of  authorization.  In  no  case 
shall  this  term  exceed  15  years. 

***** 

(e)(1)  Renewal  of  licenses. 
Applications  for  renewals  of  earth 
station  licenses  must  be  submitted  on 
FCC  Form  312R  no  earlier  than  90  days, 
and  no  later  than  30  days,  before  the 
expiration  date  of  the  license. 
Applications  for  space  station  system 
replacement  authorization  for  non- 
geostationary  orbit  satellites  shall  be 
filed  no  earlier  than  90  days,  and  no 
later  than  30  days,  prior  to  the  end  of 
the  seventh  year  of  the  existing  license 
term. 

(2)  In  addition  to  the  requirements  of 
paragraph  (e)(1)  of  this  section, 
applicants  seeking  renewal  of  a  MET 
license  must  include  as  an  attachment 
to  FCC  Form  31 2R  a  statement  of  the 
number  of  MET  units  in  its  network 
placed  into  operation. 

(3)  In  addition  to  the  requirements  of 
paragraph  (e)(1)  of  this  section, 
applicants  seeking  renewal  of  a  VSAT 
license  must  include  as  an  attachment 
to  FCC  Form  312R  a  statement  of  the 
number  of  VSAT  luiits  in  its  network 
placed  into  operation.  If  a  VSAT 
licensee  does  not  bring  all  the  VSAT 


imits  specified  in  its  license  into 
operation  by  the  time  the  licensee  is 
renewed,  subsequent  modification 
applications  to  add  VSAT  units  will 
require  prior  Commission  authorization. 

11.  Amend  §  25.130  by  revising 
paragraph  (a)  to  read  as  follows: 

§  25.1 30    Rling  requirements  for 
transmitting  eartti  stations. 

(a)  Applications  for  a  new  or  modified 
transmitting  earth  station  facilify  shall 
be  submitted  on  FCC  Form  312.  Main 
Form  and  Schedule  B,  accompanied  by 
any  required  exhibits.  In  addition,  the 
applicant  shall  submit  the  following 
information  to  be  used  as  an 
"informative"  in  the  public  notice 
issued  under  §  25.151: 

(1)  A  detailed  description  of  the 
service  to  be  provided,  including 
fi^uency  bands  and  satellites  to  be 
used. 

(2)  The  diameter  of  the  antenna. 

(3)  Proposed  power  and  power 
densify  levels. 

(4)  Identification  of  any  random 
access  technique,  if  applicable,  as  listed 
in  §  25.134(a). 

(5)  Identification  of  any  rule  or  rules 
for  which  a  waiver  is  requested. 

12.  Amend  §25.131  by  revising 
paragraphs  (a),  (b),  (h),  (i),  and  (j)  to  read 
as  follows: 

§  25.1 31    Filing  requirements  for  receive- 
only  earth  stations. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (j)  of  this  section,  applications 
for  a  license  for  a  receive-only  earth 
station  shall  be  submitted  on  FCC  Form 
312,  Main  Form  and  Schedule  B, 
accompanied  by  any  required  exhibits 
and  the  information  described  in 

§  §  25.130(a)(1)  through  25.130(a)(5). 

(b)  Except  as  provided  in  paragraph  (j) 
of  this  section,  receive-only  earth 
stations  in  the  fixed-satellite  service  that 
operate  with  U.S. -licensed  satellites 
may  be  registered  with  the  Commission 
in  order  to  protect  them  from 
interference  from  terrestrial  microwave 
stations  in  bands  shared  co-equally  with 
the  fixed  service  in  accordance  with  the 
procediuBS  of  §  §  25.203  and  25.251. 
***** 

(h)  Registration  term.  Registrations  for 
receive-only  earth  stations  governed  by 
this  section  will  be  issued  for  a  period 
of  15  years  fitim  the  date  on  which  the 
application  was  filed.  Applications  for 
renewals  of  registrations  must  be 
submitted  on  FCC  Form  312R 
(Application  for  Renewal  of  Radio 
Station  License  in  Specified  Services) 
no  earlier  than  90  days  and  no  later  than 
30  days  before  the  expiration  date  of  the 
registration. 

(i)  Applications  for  modification  of 
license  or  registration  of  receive-only 
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tarth  stations  shall  be  made  in 
conformance  with  §  §  25.117  and 
25.118.  In  addition,  registrants  are 
required  to  notify  the  Commission  when 
a  receive-only  earth  station  is  no  longer 
operational  or  when  it  has  not  been 
used  to  provide  any  service  during  any 
6-month  period. 

(j)  Receive-only  earth  stations 
operating  with  non-U.S.  licensed  space 
stations  shall  file  an  FCC  Form  312 
requesting  a  license  or  modification  to 
operate  such  station.  Receive-only  earth 
stations  used  to  receive  INTELNET  I 
service  itom  INTELSAT  space  stations 
need  not  file  for  licenses.  See 
Deregulation  of  Receive-Only  Satellite 
Earth  Stations  Operating  with  the 
INTELSAT  Global  Communications 
Satellite  System,  Declaratory  Ruling, 
RM  No.  4845,  FCC  86-214  (released 
May  19,  1986)  available  through  the 
International  Reference  Center,  FCC, 
identified  in  §  0.453(m)  of  this  chapter. 

13.  Amend  §  25.132  by  revising 
paragraph  (a)  and  adding  paragraph 
(b)(3)  to  read  as  follows: 

§  25.1 32    Verification  of  earth  station 
antenna  performance  standards. 

(a)  All  applications  for  transmitting 
earth  stations  must  be  accompanied  by 
a  certificate  pursuant  to  §  2.902  of  the 
chapter  from  the  manufactiu^r  of  each 
antenna  that  the  results  of  a  series  of 
radiation  pattern  tests  performed  on 
representative  equipment  in 
representative  configurations  by  the 
manufacturer  demonstrates  that  the 
equipment  complies  with  the 
performance  standards  set  forth  in 
§  25.209.  The  licensee  must  be  prepared 
to  demonstrate  the  measurements  to  the 
Commission  on  request. 

(b)*   *   * 

(3)  Applicants  seeking  authority  to 
use  an  antenna  that  does  not  meet  the 
standards  set  forth  in  §  §  25.209(a)  and 
(b),  pursuant  to  the  procedure  set  forth 
in  §  25.220,  are  required  to  submit  a 
copy  of  the  manufactiu^r's  range  test 
plots  of  the  antenna  gain  patterns 
specified  in  paragraph  (b)(1)  of  this 
section. 


II 


14.  Amend  §  25.133  by  revising 
paragraphs  (a)  and  (b)  and  adding 
paragraph  (e)  to  read  as  follows: 

1 25.133  Period  of  construction; 
certification  of  commencement  of 
operation. 

(a)(1)  Each  license  for  an  earth  station 
governed  by  this  part,  except  for  mobile 
satellite  earth  station  terminals  (METs), 
shall  specify  as  a  condition  therein  the 
period  in  which  construction  of 
facilities  must  be  completed  and  station 
operation  commenced.  Construction  of 


the  earth  station  must  be  completed  and 
the  station  must  be  brought  into 
operation  within  12  months  from  the 
date  of  the  license  grant  except  as  may 
be  determined  by  the  Conmiission  for 
any  particular  application. 

(2)  Each  license  for  mobile  satellite 
earth  station  terminals  (METs)  shall 
specify  as  a  condition  therein  the  period 
in  which  station  operation  must  be 
commenced.  The  networks  in  which  the 
METs  wilibe  operated  must  be  brought 
into  operation  within  12  months  from 
the  date  of  the  license  grant  except  as 
may  be  determined  by  the  Commission 
for  any  particular  application. 

(b)(1)  Each  license  for  a  transmitting 
earth  station  included  in  this  part  shall 
also  specify  as  a  condition  therein  that 
upon  the  completion  of  construction, 
each  licensee  must  file  with  the 
Commission  a  certification  containing 
the  following  information: 

(i)  The  name  of  the  licensee; 

(ii)  File  number  of  the  application; 
call  sign  of  the  antenna; 

(iii)  Date  of  the  license; 

(iv)  A  certification  that  the  facilify  as 
authorized  has  been  completed  and  that 
each  antenna  facility  has  been  tested 
and  is  within  2  dB  of  the  pattern 
specified  in  §25.209,  §25.135  (NVNG 
MSS  earth  stations),  or  §  25.213  (1.6/2.4 
GHz  Mobile-Satellite  Service  earth 
stations).  MET  licenses  shall  specify  as 
a  condition  that  the  licensee  must  file  a 
certification  that  it  has  begim  to  provide 
service; 

(v)  The  date  on  which  the  sfation 
became  operational;  and 

(vi)  A  statement  that  the  station  will 
remain  operational  diuing  the  license 
period  imless  the  license  is  submitted 
for  cancellation. 

(2)  For  stations  authorized  under 
§  25.115(c)  (Large  Networks  of  Small 
Antennas  operating  in  the  12/14  GHz 
bands)  and  §  25.115(d)  (User 
Transceivers  in  the  Mobile-Satellite 
Service),  and  for  mobile  satellite  earth 
station  terminals  (METs),  a  certificate 
must  be  filed  when  the  network  is  put 
into  operation. 
***** 

(e)  An  application  for  MET 
authorization  shall  be  filed  on  FCC 
Form  312,  Main  Form  and  Schedule  B. 
A  MET  licensee  applying  to  renew  its 
license  must  follow  the  procedures 
provided  in  §  25.121(e)(2). 

15.  Amend  §  25.134  by  revising 
paragraphs  (a),  (b),  and  (d)  to  read  as 
follows: 

§25.134    Licensing  provisions  of  very 
small  aperture  terminal  (VSAT)  networks. 

(a)  All  applications  for  VSAT  ser\'ice 
in  the  12/14  GHz  band  that  meet  the 


following  requirements  will  be  routinely 
processed: 

(1)  The  maximum  transmitter  power 
spectral  density  of  a  digital  modulated 
carrier  into  any  GSO  FSS  earth  station 
antenna  shall  not  exceed — 14.0 — 
lOlog(N)  dB(W/4  kHz). 

(i)  For  a  VSAT  network  using 
frequency  division  multiple  access 
(FDMA)  or  time  division  multiple 
access  (TDMA)  technique,  N  is  equal  to 
one. 

(ii)  For  a  VSAT  network  using  code 
division  multiple  access  (CDMA) 
technique,  N  is  the  likely  maximum 
number  of  co-frequency  simultaneously 
transmitting  earth  stations  in  the  same 
satellite  receiving  beam. 

(iii)  For  a  VSAT  network  using 
contention  Aloha  multiple  access 
technique,  N  is  equal  to  two. 

(iv)  For  a  VSAT  network  using 
contention  CDMA/Aloha  multiple 
access  technique,  N  is  twice  the  likely 
maximum  number  of  co-frequency 
simultaneously  transmitting  earth 
stations  in  the  same  satellite-receiving 
beam  without  contention. 

(2)  The  maximum  GSO  FSS  satellite 
EIRP  spectral  density  of  the  digital 
modulated  emission  shall  not  exceed  6 
dB  (W/4kHz)  for  all  methods  of 
modulation  and  accessing  techniques. 

(3)  The  maximum  hub  earth  station 
EIRP  shall  not  exceed  78.3  dBW  for  all 
methods  of  multiple  access  techniques 
and  supporting  VSAT  network 
identified  in  paragraph  (a)(1)  of  this 
section. 

(4)  The  maximum  transmitter  power 
spectral  densify  of  an  analog  carrier  into 
any  GSO  FSS  earth  station  antenna  shall 
not  exceed  -  8.0  dB(W/4kHz)  and  the 
maximum  GSO  FSS  satellite  EIRP 
spectral  densify  shall  not  exceed  -t-13.0 
dB(W/4kHz). 

(b)  Each  applicant  for  digital  and/or 
analog  VSAT  network  authorization 
proposing  to  use  transmitted  satellite 
carrier  EIRP  densities  and/or  maximimi 
antenna  input  power  in  excess  of  those 
specified  in  paragraph  (a)  of  this  Section 
must  comply  with  the  procedures  set 
forth  in  §  25.220. 
***** 

(d)  An  application  for  VSAT 
authorization  shall  be  filed  on  FCC 
Form  312,  Main  Form  and  Schedule  B. 
A  VSAT  licensee  applying  to  renew  its 
license  must  follow  the  procedures 
provided  in  §  25.121(e)(3). 

16.  Amend  §  25.138  by  adding  the 
following  sentence  immediately 
succeeding  the  last  sentence  of 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 
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§  25.1 38    Blanket  licensing  provisions  of 
GSO  FSS  earth  stations  in  the  18.58-18.8 
GHz  (space-to-Earth),  19:7-20.2  GHz  (space- 
to-Earth),  28.35-28.6  GHz  (Earth-to-space) 
and  29.5-30.0  GHz  (Earth-to-space)  bands. 

(a)*   *   * 

(1)  *  *  *  N  =  two  for  Aloha  systems. 
N  =  2  times  the  likely  maximum  number 
of  co-frequency  simultaneously 
.transmitting  earth  stations  in  the  receive 
beam  of  the  satellite  for  C]DMA/ Aloha 
systems. 

(2)  *   *   *  N  =  two  for  Aloha  systems. 
N  =  2  times  the  likely  maximum  number 
of  co-frequency  simultaneously 
transmitting  earth  stations  in  the  receive 
beam  of  the  satellite  for  CDMA/ Aloha 
systems. 
***** 

§25.141    [Removed] 

17.  Remove  §25.141. 

f  25.1 44    [Amended] 

18.  In  §  25.144,  remove  and  reserve 
paragraph  (a)(1). 

19.  Amend  §  25.151  by  revising 
paragraphs  (c)(2)  and  (d),  and  adding 
paragraph  (e)  to  read  as  follows: 

S  25.1 51    Public  notice  period. 

***** 

(c)*  •  * 

(2)  For  temporary  authorization 
pursuant  to  §  25.120. 

***** 

(d)  Except  as  specified  in  paragraph 
(e)  of  this  section,  no  application  that 
has  appeared  on  public  notice  will  be 
granted  imtil  the  expiration  of  a  period 
of  thirty  days  following  the  issuance  of 
the  pubhc  notice  listing  the  application, 
or  any  major  amendment  thereto.  Any 
comments  or  petitions  must  be 
delivered  to  the  Commission  by  that 
date  in  accordance  with  §  25.154. 

(e)(1)  Applicants  seeking  authority  to 
-  operate  a  temporary  fixed  earth  station 
.|)ursuant  to  §  25.277  may  consider  their 
applications  "provisionally  granted," 
and  may  initiate  operations  upon  the 
placement  of  the  complete  FCC  Form 
312  application  on  public  notice, 
provided  that 

(i)  The  temporary  fixed  earth  station 
will  operate  only  in  the  conventional 
Ku-band; 

(ii)  The  temporary  fixed  earth 
station's  operations  will  be  consistent 
with  all  routine-licensing  requirements 
for  the  conventional  Ku-band;  and 

(iii)  The  temporary  fixed  earth 
station's  operations  will  be  limited  to 
satellites  on  the  Permitted  Space  Station 
List. 

(2)  Applications  for  authority  granted 
pursuant  to  paragraph  (e)(1)  of  this 
section  shall  be  placed  on  public  notice 
pursuant  to  paragraph  (a)(1)  of  this 


section.  If  no  comments  or  petitions  are 
filed  within  30  days  of  the  public  notice 
date,  the  authority  granted  will  be 
considered  a  regular  temporary  fixed 
earth  station  authorization  as  of  30  days 
after  the  public  notice  date.  If  a 
comment  or  petition  is  filed  within  30 
days  of  the  public  notice  date,  the 
applicant  must  suspend  operations 
immediately  pending  resolution  of  the 
issues  raised  in  that  comment  or 
petition. 

20.  Amend  §  25.154  by  revising 
paragraphs  (c)  and  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  25.1 54    Opposition  to  applications  and 
ottier  pleadings. 

***** 

(c)  Except  for  opposition  to  petitions 
to  deny  an  application  filed  pursuant  to 
§  25.220,  oppositions  to  petitions  to 
deny  an  application  or  responses  to 
comments  and  informal  objections  may 
be  filed  10  days  after  the  petition, 
comment,  or  objection  is  filed  and  must 
be  in  accordance  with  other  applicable 
provisions  of  §§1.41  through  1.52  of 
this  chapter. 

(d)  Except  for  opposition  to  petitions 
to  deny  an  application  filed  pursuant  to 
§  25.220,  reply  comments  by  the  party 
that  filed  the  original  petition  may  be 
filed  with  respect  to  pleadings  filed 
piusuant  to  paragraph  (c)  of  this  section 
within  5  days  after  the  time  for  filing 
oppositions  has  expired  unless  the 
Commission  otherwise  extends  the 
filing  deadline  and  must  be  in 
accordance  with  other  applicable 
provisions  of  §§  1.41  through  1.52  of 
this  chapter. 

(e)  If  petition  to  deny  an  application 
filed  pursuant  to  §  25.220  is  filed,  the 
applicant  must  file  a  statement  with  the 
Commission  explaining  whether  the 
applicant  has  resolved  all  outstanding 
coordination  issues  raised  by  the 
petitioner,  within  30  days  of  the  date 
the  petition  for  deny  is  filed.  This 
statement  must  be  in  accordance  with 
the  provisions  of  §§  1.41  through  1.52  of 
this  chapter  applicable  to  oppositions  to 
petitions  to  deny. 

21.  Revise  §  25.201  to  read  as  follows: 

§25.201     Definitions. 

(a)  Definitions  for  terms  in  subpart  C 
of  this  part  appear  in  paragraph  (b)  of 
this  section,  and  in  §  2.1  of  this  chapter. 

(b)(1)  Active  satellite.  An  earth 
satellite  carrying  a  station  intended  to 
transmit  or  re-transmit 
radiocommunication  signals. 

(2)  Base  earth  station.  An  earth  station 
in  the  fixed-satellite  service  or,  in  some 
cases,  in  the  land  mobile-satellite 
service,  located  at  a  specified  fixed 
point  or  within  a  specified  area  on  land 


to  provide  a  feeder  link  for  the  land 
mobile-satellite  service.  (RR) 

(3)  C-band.  For  purposes  of  this  part, 
the  C-band  refers  specifically  to  the 
3700-4200  MHz  downlink  and  5925- 
6425  MHz  uplink  frequency  bands. 
These  paired  bands  are  allocated  to  the 
Fixed-Satellite  Service  and  are  also 
referred  to  as  the  4/6  GHz  band(s). 

(4)  Coordination  distance.  For  the 
purposes  of  this  part,  the  expression 
"coordination  distance"  means  the 
distance  from  an  earth  station,  within 
which  there  is  a  possibility  of  the  use  of 
a  given  transmitting  frequency  at  this 
earth  station  causing  harmful 
interference  to  stations  in  the  fixed  or 
mobile  service,  sharing  the  same  band, 
or  of  the  use  of  a  given  frequency  for 
reception  at  this  earth  station  receiving  - 
harmful  interference  from  such  stations 
in  the  fixed  or  mobile  service. 

(5)  Earth  station.  A  station  located 
either  on  the  Earth's  surface  or  within 
the  major  portion  of  the  Earth's 
atmosphere  intended  for 
communication: 

(i)  With  one  or  more  space  stations;  or 
(ii)  With  one  or  more  stations  of  the 
same  kind  by  means  of  one  or  more 
reflecting  satellites  or  other  objects  in 
space. 

(6)  Electronic  filing.  The  submission 
of  applications,  exhibits,  pleadings,  or 
other  filings  to  the  Commission  in  an 
electronic  form  using  Internet  or  World 
Wide  Web  on-line  filing  forms. 

(7)  Equivalent  diameter.  When 
circular  apertiure  reflector  antennas  are 
employed,  the  size  of  the  antenna  is 
generally  expressed  as  the  diameter  of 
the  antenna's  main  reflector.  When  non- 
reflector  or  non-circular  apertuj-e 
antennas  are  employed,  an  equivalent 
diameter  can  be  computed  for  the 
anteima.  The  equivalent  diameter  is  the 
diameter  of  a  hypothetical  circular 
aperture  antenna  with  the  same  aperture 
area  as  the  actual  antenna.  For  example, 
an  elliptical  aperture  antenna  with 
major  axis,  a,  and  minor  axis,  b,  will 
have  an  equivalent  diameter  of  [a  x  bj'/i. 
A  rectangular  aperture  antenna  with 
length,  1,  and  width,  iv,  will  have  an 
equivalent  diameter  of  ((/  x  w)/n]  Vi. 

(8)  Fixed  earth  station.  An  earth 
station  intended  to  be  used  at  a 
specified  fixed  point. 

(9)  Fixed-Satellite  Service.  A 
radiocommunication  service  between 
earth  stations  at  given  positions,  when 
one  or  more  satellites  are  used;  the 
given  position  may  be  a  specified  fixed 
point  or  any  fixed  point  within 
specified  areas;  in  some  cases  this 
service  includes  satellite-to-satellite 
links,  which  may  also  be  operated  in  the 
inter-satellite  service;  the  fixed-satellite 
service  may  also  include  feeder  links  of 
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other  space  radiocommunication 
services.  (RR) 

(10)  Full  transponder.  Radio 
emissions  or  transmissions  that  occupy, 
or  nearly  occupy,  the  entire  satellite 
transponder.  C-bahd  and  Ku-band 
satellite  systems  typically  have 
transponder  bandwidths  on  the  order  of 
36  MHz  or  more.  Single  carrier  full 
transponder  transmissions  can  include 
full  motion  analog  video,  thousands  of 
multiplexed  voice  channels,  or  high 
date  rates  on  the  order  of  50  Mb/s. 

(11)  Geostationary  satellite.  A 
geosynchronous  satellite  whose  circular 
and  direct  orbit  lies  in  the  plane  of  the 
Earth's  equator  and  which  thus  remains 
fixed  relative  to  the  Earth;  by  extension, 
a  satellite  which  remains  approximately 
fixed  relative  to  the  Earth. 

(12)  Inter-Satellite  Service.  A 
radiocommunication  service  providing 
links  between  artificial  earth  satellites. 

(13)  Ku-band.  In  this  rule  part,  the  Ku- 
band  refers  specifically  to  the  1 1 700- 
12200  MHz  downlink  and  14000-14500 
MHz  uplink  frequency  bands.  These 
paired  bands  are  allocated  to  the  Fixed- 
Satellite  Service  and  are  also  referred  to 
as  the  12/14  GHz  band(s). 

(14)  Land  earth  station.  An  earth 
station  in  the  fixed-satellite  service  or, 
in  some  cases,  in  the  mobile-satellite 
service,  located  at  a  specified  fixed 
point  or  within  a  specified  area  on  land 
to  provide  a  feeder  link  for  the  mobile- 
satellite  service.  (RR) 

(15)  Land  mobile  earth  station.  A 
mobile  earth  station  in  the  land  mobile- 
satellite  service  capable  of  siuface 
movement  within  the  geographical 
limits  of  a  country  or  continent.  (RR) 

(16)  Mobile  earth  station.  An  earth 
station  intended  to  be  used  while  in 
motion  or  during  halts  at  unspecified 
points. 

(17)  Mobile-satellite  service.  A 
radiocommiinication  service: 

(i)  Between  mobile  earth  stations  and 
one  or  more  space  stations,  or  between 
space  stations  used  by  this  service;  or 

(ii)  Between  mobile  earth  stations,  by 
means  of  one  or  more  space  stations. 
This  service  may  also  include  feeder 
links  necessary  for  its  operation.  (RR) 

(18)  Narrowband.  Radio  emissions  or 
transmissions  with  narrow  or  limited 
spectral  bandwidths.  Narrowband 
satellite  transmissions  generally  provide 
a  single  channel  or  a  very  limited 
nimiber  of  channels.  Narrowband 
satellite  transmissions  generally  have 
bandwidths  of  40  kHz  to  5  MHz. 

(19)  Non-Voice,  Non-Geostationary 
mobile-satellite  service.  A  mobile- 
satellite  service  reserved  for  use  by  non- 
geostationary  satellites  in  the  provision 
of  non-voice  communications  which 


may  include  satellite  links  between  land 
earth  stations  at  fixed  locations. 

(20)  1.6/2.4  GHz  mobile-satellite 
service.  A  mobile-satellite  service  that 
operates  in  the  1610-1626.5  MHz  and 
2483.5-2500  MHz  frequency  bands,  or 
in  any  portion  thereof. 

(21)  Passive  satellite.  An  earth 
satellite  intended  to  transmit  radio 
communication  signals  by  reflection. 

(22)  Permitted  space  station  list.  A  list 
of  satellites  including  all  U.S.-licensed 
satellites  and  those  non-U.S.-licensed 
satellites  for  which  the  Commission  has 
authorized  U.S.-licensed  earth  stations 
to  communicate  with  that  satellite,  and 
the  satellite  operator  has  requested  the 
Commission  to  place  its  satellite  on  the 
Permitted  Space  Station  List. 

(23)  Power  flux  density.  The  amount 
of  power  flow  through  a  unit  area 
within  a  unit  bandwidth.  The  units  of 
power  flux  density  are  those  of  power 
spectral  density  per  imit  area,  namely 
watts  per  hertz  per  square  meter.  These 
units  are  genersdly  expressed  in  decibel 
form  as  dB(W/Hz/m2),  dB(W/m2)  in  a  4 
kHz  band,  or  dB{W/m-')  in  a  1  MHz 
band. 

(24)  Power  spectral  density.  The 
amount  of  an  emission's  transmitted 
carrier  power  falling  within  the  stated 
reference  bandwidth.  The  units  of 
power  spectral  density  are  watts  per 
hertz  and  are  generally  express  in 
decibel  form  as  dB(W/Hz),  dB(W/4kHz), 
or  dB(W/lMHz). 

(25)  Protection  areas.  The  geographic 
regions  on  the  surface  of  the  Earth 
where  United  States  Department  of 
Defense  ("DoD")  meteorological  satellite 
systems  or  National  Oceanic  and 
Atmospheric  Administration  ("NOAA") 
meteorological  satellite  systems,  or  both 
such  systems,  are  receiving  signals  from 
low  earth  orbiting  satellites. 

(26)  Radiodetermination-satellite 
service.  A  radiocommimication  service 
for  the  purpose  of  radiodetermination 
involving  the  use  of  one  of  more  space 
stations.  This  service  may  also  include 
feeder  links  necessary  for  its  own 
operation.  (RR) 

(27)  Routine  processing  or  licensing. 
A  licensing  process  whereby 
applications  are  processed  in  an 
expedited  fashion.  Such  applications 
must  be  complete  in  all  regards  and 
consistent  with  all  Commission  Rules 
and  must  not  raise  any  policy  issues. 
With  respect  to  earth  station  licensing, 
an  application  is  "routine"  only  if  it 
conforms  to  all  antenna,  power, 
coordination,  radiation  hazard,  and 
FAA  notification  rules,  and  accesses 
only  "Permitted  Space  Station  List" 
satellites  in  the  C-band  or  Ku-band 
frequency  bands. 


•  (28)  Satellite  Digital  Audio  Radio 
Service ('DARS" or  "SOARS").  A 
radiocommunication  service  in  which 
audio  programming  is  digitally 
transmitted  by  one  or  more  space 
stations  directly  to  fixed,  mobile,  and/or 
portable  stations,  and  which  may 
involve  complementary  SDARS 
repeaters,  telemetry,  tracking  and 
control  facilities. 

(29)  Satellite  system.  A  space  system 
using  one  or  more  artificial  earth 
satellites. 

(30)  Spacecraft.  A  man-made  vehicle 
which  is  intended  to  go  beyond  the 
major  portion  of  the  Earth's  atmosphere. 

(31)  Space  operation  service.  A 
radiocommunication  service  concerned 
exclusively  with  the  operation  of 
spacecraft,  in  particular  space  tracking, 
space  telemetry  and  space 
telecommand.  These  functions  will 
normally  be  provided  within  the  service 
in  which  the  space  station  is  operating. 

(32)  Space  radiocommunication.  Any 
radiocommunication  involving  the  use 
of  one  or  more  space  stations  or  the  use 
of  one  or  more  reflecting  satellites  or 
other  objects  in  space. 

(33)  Space  station.  A  station  located 
on  an  object  which  is  beyond,  is 
intended  to  go  beyond,  or  has  been 
beyond,  the  major  portion  of  the  Earth's 
atmosphere. 

(34)  Space  system.  Any  group  of 
cooperating  earth  stations  and/or  space 
stations  employing  space 
radiocommunication  for  sp>ecific 
purposes. 

(35)  Space  telecommand.  The  use  of 
radiocommunication  for  the 
transmission  of  signals  to  a  space  station 
to  initiate,  modify  or  terminate  function 
of  the  equipment  on  a  space  object, 
including  the  space  station. 

(36)  Space  telemetering.  The  use  of 
telemetering  for  the  transmission  from  a 
space  station  of  results  of  measurements 
made  in  a  spacecraft,  including  those 
relating  to  the  functioning  of  the 
spacecraft. 

(37)  Space  tracking.  Determination  of 
the  orbit,  velocity  or  instantaneous 
position  of  an  object  in  space  by  means 
of  radiodetermination,  excluding 
primary  radar,  for  the  purpose  of 
following  the  movement  of  the  object. 

(38)  Temporary  fixed  earth  station. 
An  earth  station  operating  in  the  Fixed 
Satellite  Service  at  a  fixed  location  for 
less  than  6  months.  Temporary  fixed 
earth  stations  are  transportable  facilities 
that  are  moved  to  the  point  of  operation 
before  communicating.  They  are  often 
used  for  emergency  restoration  of 
service  and  news  gathering  functions. 
Temporary  fixed  earth  stations  do  not 
operate  while  in  motion. 
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(39)  Terrestrial  mdiocommunication. 
Any  radiocommunication  other  than 
space  radiocommunication  or  radio 
astronomy. 

(40)  Terrestrial  station.  A  station 
effecting  terrestrial 
radiocommunication. 

(41)  Wideband.  See  Full  transponder 

§25.202    [Amended] 

22.  In  §  25.202,  remove  and  reserve 
paragraph  (a)(2). 

23.  In  §  25.204,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

S  25.204    Power  limits. 

(a)  In  bands  shared  coequally  with 
terrestrial  radio  communication 
services,  the  equivalent  isotropically 
radiated  power  transmitted  in  any 
direction  towards  the  horizon  by  an 
earth  station  operating  in  firequency 
bands  between  1  and  15  GHz,  shall  not 
exceed  the  following  limits  except  as 
provided  for  in  paragraph  (c)  of  Uiis 
section: 

+40  dBW  in  any  4  kHz  band  for  9  <  0° 
-t-40-t-3  e  dBW  in  any  4  kHz  band  for  0° 

<e<5° 
where  6  is  the  angle  of  elevation  of  the 
horizon  viewed  from  the  center  of 
radiation  of  the  antenna  of  the  earth 
station  and  measiued  in  degrees  as 
positive  above  the  horizontal  plane  and 
negative  below  it. 

(b)  In  bands  shared  coequally  with 
terrestrial  radio-communication 
services,  the  equivalent  isotropically 
radiated  power  transmitted  in  any 
direction  towards  the  horizon  by  an 
earth  station  operating  in  frequency 
bands  above  1 5  GHz  shall  not  exceed 
the  following  limits  except  as  provided 
for  in  paragraph  (c)  of  this  section: 
+64  dBW  in  any  1  MHz  band  for  e<0° 
+64+3  e  dBW  in  any  1  MHz  band  for 

0"'<e<5'' 

where  6  is  as  defined  in  paragraph  (a) 
of  this  section. 

•        *        •        •        * 

24.  In  §  25.209,  revise  paragraph  (f)  to 
read  as  follows: 

§  25.209    Antenna  pert onnance  standards. 

***** 

(f)  An  earth  station  with  an  antenna 
not  conforming  to  the  standards  of 
paragraphs  (a)  and  (b)  of  this  section 
will  be  authorized  after  February  15, 
1985  upon  finding  by  the  Commission 
that  unacceptable  levels  of  interference 
will  not  be  caused  under  conditions  of 
luiifbrm  2°  orbital  spacing.  An  earth 
station  antenna  initially  authorized  on 
or  before  February  15, 1985  will  be 
authorized  by  the  Commission  to 
continue  to  operate  as  long  as  such 
operations  are  found  not  to  cause 


unacceptable  levels  of  adjacent  satellite 
interference.  In  either  case,  the 
Commission  will  impose  appropriate 
terms  and  conditions  in  its 
authorization  of  such  facilities  and 
operations.  The  applicant  has  the 
burden  of  demonstrating  that  its 
antenna  not  conforming  to  the  standards 
of  paragraphs  (a)  and  (b)  of  this  section 
will  not  cause  unacceptable 
interference.  This  demonstration  must 
comply  with  the  procedures  set  forth  in 
§25.220. 
***** 

25.  In  §  25.211,  revise  paragraph  (d) 
and  add  paragraphs  (e),  (f),  and  (g)  to 
read  as  follows: 

§  25.21 1    Video  transmissions  in  the  Fixed- 
Satellite  Services. 

***** 

(d)  An  earth  station  may  be  routinely 
licensed  for  transmission  to  full 
transponder  services  provided: 

(1)  In  the  6  GHz  band,  with  an 
anteima  equivalent  diameter  4.5  meters 
or  greater,  the  meiximum  power  into  the 
antenna  does  not  exceed  26.5  dBW;  or 

(2)  In  the  14  GHz  band,  with  an 
antenna  equivalent  diameter  1.2  meters 
or  greater,  the  maximum  power  into  the 
antenna  does  not  exceed  27  dBW. 

(e)  Antennas  with  an  equivalent 
diameter  smaller  than  those  specified  in 
paragraph  (d)  of  this  section  are  subject 
to  the  provisions  of  §  25.220  of  this 
chapter,  which  may  include  power 
reduction  requirements.  These  antennas 
will  not  be  routinely  licensed  for 
transmission  of  full  transponder 
services. 

(f)  Each  applicant  for  authorization  for 
video  transmissions  in  the  fixed-satellite 
service  proposing  to  use  transmitted 
satellite  carrier  EIRP  densities,  and/or 
maximum  power  into  the  antenna  in 
excess  of  those  specified  in  §  25.211(d), 
must  comply  wiUi  the  procediu^s  set 
forth  in  §  25.220. 

(g)  The  Commission  has  authority  to 
apply  the  power  level  limits  in  this 
section  to  earth  station  applications  for 
authority  to  operate  in  any  other  FSS 
frequency  band  to  the  extent  it  deems 
necessary  to  prevent  unacceptable 
interference  into  adjacent  satellite 
systems,  to  the  extent  that  power  limits 
have  not  been  established  elsewhere  in 
this  part. 

26.  Section  25.212  is  amended  by: 

a.  Adding  the  following  sentence 
immediately  succeeding  the  last 
sentence  of  paragraph  (c). 

b.  Revising  paragraph  (d). 

c.  Adding  paragraphs  (e)  and  (f). 
The  additions  and  revisions  read  as 

follows: 


$  25.21 2    Narrowtjand  transmissions  in  ttw 
Fixed-Satellite  Service. 

(c)  *   *   *  Antennas  with  an 
equivalent  diameter  smaller  than  1.2 
meters  in  the  14  GHz  band  are  subject 
to  the  provisions  of  §  25.220  of  this 
chapter,  which  may  include  power 
reduction  requirements. 

(d)(1)  In  the  6  GHz  band,  an  earth 
station  with  an  equivalent  diameter  of 
4.5  meters  or  greater  may  be  routinely 
licensed  for  transmission  of  SCPC 
services  if  the  maximum  power 
densities  into  the  antenna  do  not  exceed 
+0.5  dBW/4  kHz  for  analog  SCPC 
carriers  with  bandwidths  up  to  200  kHz, 
and  do  not  exceed  -  2.7  dBW/4  kHz  for 
narrow  and/or  wideband  digital  SCPC 
carriers.  Antennas  with  an  equivalent 
diameter  smaller  than  1.2  meters  in  the 
14  GHz  band  are  subject  to  the 
provisions  of  §  25.220,  which  may 
include  power  reduction  requirements. 

(2)  In  the  6  GHz  band,  an  earth  station 
with  an  equivalent  diameter  antenna  of 
4.5  meters  or  greater  may  be  routinely 
licensed  for  transmission  of  SCPC 
services  if  the  maximum  power  spectral 
densities  into  the  antenna  do  not  exceed 
+  0.5  dB(W/4kHz)  for  analog  SCPC 
carriers  with  bandwidths  up  to  200  kHz 
and  do  not  exceed  -  2.7 — lOlog(N)  dB 
(W/4kHz)  for  narrow  and/or  wideband 
digital  SCPC  carriers. 

(i)  For  digital  SCPC  using  frequency 
division  multiple  access  (FDMA)  or 
time  division  multiple  access  (TDMA) 
technique,  N  is  equal  to  one. 

(ii)  For  digital  SCPC  using  code 
division  multiple  access  (CDMA) 
technique,  N  is  the  likely  maximum 
number  of  co-frequency  simultaneously 
transmitting  earth  stations  in  the  same 
satellite  receiving  beam. 

(iii)  For  digital  SCPC  using  contention 
Aloha  multiple  access  technique,  N  is 
equal  to  two. 

(iv)  For  digital  SCPC  using  contention 
CDMA/ Aloha  multiple  access 
technique,  N  is  twice  the  likely 
maximiun  number  of  co-fi^uency 
simultaneously  transmitting  earth 
stations  in  the  same  satellite-receiving 
beam  without  contention. 

(e)  Each  applicant  for  authorization 
for  narrowband  transmissions  in  the 
fixed-satellite  service  proposing  to  use 
transmitted  satellite  carrier  EIRP 
densities,  and/or  maximum  antenna 
input  power  densities  in  excess  of  those 
specified  in  paragraph  (c)  of  this  section 
for  Ku-band  service,  or  paragraph  (d)  of 
this  section  for  C-band  service, 
respectively,  must  comply  with  the 
procedures  set  forth  in  §  25.220. 

(f)  The  Commission  has  authority  to 
apply  the  power  level  limits  in  this 
section  to  earth  station  applications  for 
authority  to  operate  in  any  other  FSS 
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frequency  band  to  the  extent  it  deems 
necessary  to  prevent  unacceptable 
interference  into  adjacent  satellite 
systems,  to  the  extent  that  power  limits 
have  not  been  established  elsewhere  in 
this  part. 

27.  Section  25.220  is  added  to  read  as 
follows: 

§25.220    Non-conforming  transmit/receive 
eartti  station  operations. 

(a)(1)  This  section  applies  to  earth 
station  applications  in  which: 

(i)  The  proposed  antenna  does  not 
conform  to  the  standards  of  §  25.209(a) 
and  §  25.209(b),  and/or 

(ii)  The  proposed  power  density 
levels  are  in  excess  of  those  specified  in 
§25.134,  §25.211,  or  §25.212,  or  those 
derived  by  the  procedure  set  forth  in 
paragraph  (c)(1)  of  this  section, 
whichever  is  applicable. 

(2)  Paragraphs  (b)  through  (e)  and  (g) 
of  this  section  apply  to  the  earth  station 
applications  described  in  paragraph 
(a)(1)  of  this  section,  in  which  the 
applicant  seeks  transmit/receive 
authority. 

(3)  Paragraphs  (f)  and  (g)  of  this 
section  applies  to  the  earth  station 
applications  described  in  paragraph 
(a)(1)  of  this  section  in  which  the 
applicant  seeks  transmit-only  or  receive- 
only  authority. 

(4)  The  requirements  for  petitions  to 
deny  applications  filed  pursuant  to  this 
section  are  set  forth  in  §  25.154. 

(b)  If  an  antenna  proposed  for  use  by 
the  applicant  does  not  comply  with  the 
antenna  performance  standards 
contained  in  §  25.209(a)  and  (b),  the 
applicant  must  provide,  as  an  exhibit  to 
its  FCC  Form  312  application,  the 
antenna  gain  patterns  specified  in 

§  25.132(b). 

(c)  If  an  antenna  proposed  for  use  by 
the  applicant  does  not  comply  with  the 
performance  standards  contained  in 

§  25.209(a)  and  (b),  the  applicant  must 
meet  the  requirements  of  either 
paragraph  (c)(1)  or.{c)(2)  of  this  section 
to  obtain  protection  from  receiving 
interference  from  adjacent  satellite 
operators.  The  applicant  must  meet  the 
requirements  of  either  paragraph  (c)(1) 
or  (c)(3)  of  this  section  to  obtain 
authority  to  transmit. 

(1)  The  applicant  must  provide  in  its 
Form  312,  Schedule  B,  the  power  and 
power  density  levels  that  result  by 
reducing  the  values  stated  in  §  §  25.134, 
25.211,  or  25.212,  whichever  is 
applicable,  by  the  number  of  decibels 
that  the  non-compliant  antenna  fails  to 
meet  the  antenna  performance  standard 
of  §  25.209(a)  and  (b),  or 

(2)  The  applicant  will  not  receive 
protection  from  adjacent  satellite 
interference  from  any  satellite  unless 


the  applicant  has  provided  the  affidavits 
listed  in  paragraph  (d)(1)  of  this  section 
from  the  operator  of  that  satellite(s). 

(3)  The  applicant  will  not  be 
permitted  to  transmit  to  any  satellite 
unless  the  applicant  has  provided  the 
affidavits  listed  in  paragraph  (e)(1)  of 
this  section  from  the  operator  of  that 
satellite(s). 

(d)(1)  If  an  antenna  proposed  for  use 
by  the  applicant  does  not  comply  with 
the  performance  standards  contained  in 
§  25.209(a)  and  (b),  the  applicant  must 
submit  the  affidavits  listed  in 
paragraphs  (d)(l)(i)  through  (d)(l)(iv)  of 
this  section  to  qualify  for  protection 
from  receiving  interference  from  other 
satellite  systems.  The  applicant  will  be 
grainted  protection  from  receiving 
interference  only  with  respect  to  the 
satellite  systems  included  in  the 
coordination  agreements  referred  to  in 
the  affidavit  required  by  paragraph 
(d)(l)(ii)  of  this  section,  and  only  to  the 
extent  that  protection  from  receiving 
interference  is  afforded  by  those 
coordination  agreements. 

(i)  A  statement  from  the  satellite 
operator  acknowledging  that  the 
proposed  operation  of  the  subject  non- 
conforming earth  station  with  its 
satellite(s)  has  the  potential  to  receive 
interference  from  adjacent  satellite 
networks  that  may  be  unacceptable. 

(ii)  A  statement'  from  the  satellite 
operator  that  it  has  coordinated  the 
operation  of  the  subject  non-conforming 
earth  station  accessing  its  satellite(s), 
including  its  required  downlink  power 
density  based  on  the  information 
contained  in  the  application,  with  all 
adjacent  satellite  networks  within  6°  of 
orbital  separation  from  its  satellite(s), 
and  the  operations  will  not  violate  any 
existing  coordination  agreement  for  its 
satellite(s)  with  other  satellite  systems. 

(iii)  A  statement  from  the  satellite 
operator  that  it  will  include  the  subject 
non-conforming  earth  station  operations 
in  all  future  satellite  network 
coordinations,  and 

(iv)  A  statement  from  the  Earth  station 
applicant  certifying  that  it  will  comply 
with  all  coordination  agreements 
reached  by  the  satellite  Qperator(s). 
(2)  A  license  granted  pursuant  to 
paragraph  (d)(1)  of  this  section  will 
include,  as  a  condition  on  that  license, 
that  if  no  good  faith  agreement  can  be 
reached  between  the  satellite  operator 
and  the  operator  of  a  future  2° 
compliant  satellite,  the  earth  station 
operator  shall  accept  the  power  density 
levels  that  would  accommodate  the  2° 
compliant  satellite. 

(e)(1)  An  earth  station  applicant 
proposing  to  use  transmitted  satellite 
carrier  EIRP  densities,  and/or  maximum 
power  into  the  antenna  in  excess  of  the 


levels  in  §§25.134,  25.211,  25.212,  or 
the  power  density  levels  derived 
through  the  procediu*  set  forth  in 
paragraph  (c)(1)  of  this  section, 
whichever  is  applicable,  shall  provide 
the  following  affidavits  as  an  exhibit  to 
its  earth  station  application: 

(i)  A  statement  from  the  satellite 
operator  acknowledging  that  the 
proposed  operation  of  the  subject  non- 
conforming earth  station  with  its 
satellite(s)  has  the  potential  to  create 
interference  to  adjacent  satellite 
networks  that  may  be  unacceptable. 

(ii)  A  statement  from  the  satellite 
operator  that  it  has  coordinated  the 
operation  of  the  subject  non-conforming 
Earth  Station  accessing  its  satellite(s), 
and  its  corresponding  downlink  power 
density  requirements  (based  on  the 
information  contained  in  the 
apphcation)  with  all  adjacent  satellite 
networks  writhin  6°  of  orbital  separation 
from  its  satellite(s),  and  the  operations 
will  not  violate  any  existing 
coordination  agreement  for  its 
satellite(s)  with  other  satellite  systems. 

(iii)  A  statement  from  the  satellite 
operator  that  it  will  include  the  subject 
non-conforming  Earth  Station  power 
and  power  densities  in  all  future 
satellite  network  coordinations,  and 

(iv)  A  statement  bom  the  Earth  station 
applicant  certifying  that  it  will  comply 
with  all  coordination  agreements 
reached  by  the  satellite  operators). 

(2)  A  license  granted  pursuant  to 
paragraph  (e)(1)  of  this  section  will 
include,  as  a  condition  on  that  license, 
that  if  no  good  faith  agreement  can  be 
reached  between  the  satellite  operator 
and  the  operator  of  a  future  2° 
compliant  satellite,  the  earth  station 
operator  shall  reduce  its  power  to  those 
levels  that  would  accommodate  the  2° 
compliant  satellite. 

(f)(1)  If  an  earth  station  applicant 
requests  transmit-only  authority,  and  its 
proposed  antenna  does  not  conform  to 
the  standards  of  §  25.209(a)  and  (b).  it 
must  meet  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  If  an  earth  station  applicant 
requests  transmit-only  authority,  and  its 
proposed  proposed  power  density  levels 
are  in  excess  of  those  specified  in 
§§25.134,  25.211,  or  25.212,  or  those 
derived  by  the  procedure  set  forth  in 
paragraph  (c)(1)  of  this  section,  it  must 
meet  the  requirements  of  paragraph  (e) 
of  this  section. 

(3)  If  an  earth  station  applicant 
requests  receive-only  authority,  and  its 
proposed  antenna  does  not  conform  to 
the  standards  of  §  25.209(a)  and  (b).  it 
must  meet  the  requirements  of 
paragraphs  (b)  and  (d)  of  this  section. 

(g)  Applicants  filing  applications  for 
earth  stations  pursuant  to  this  section 
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must  provide  the  following  information 
for  the  Commission's  public  notice: 

(1)  Detailed  description  of  the  service 
to  be  provided,  including  frequency 
bands  and  satellites  to  be  used. 

(2)  The  diameter  of  the  antenna. 

(3)  Proposed  power  and  power 
density  levels. 

(4)  Identification\)f  any  random 
access  technique  listed  in  §  25.134(a). 

(5)  Identification  of  any  rule  or  rules 
for  which  a  waiver  is  requested. 

28.  In  §  25.274,  revise  paragraph  (g)  to 
read  as  follows: 

§  25.274    Procedures  to  be  followed  in  ttie 
event  of  harmful  interference. 

***** 

(g)  Where  the  earth  station  suspected 
of  causing  interference  to  the  operations 
of  another  earth  station  cannot  be 
identified  or  is  identified  as  an  earth 
station  operating  on  a  satellite  system 
other  than  the  one  on  which  the  earth 
station  suffering  undue  interference  is 
operating,  it  is  the  responsibility  of  a 
representative  of  the  earth  station 
sufi^ering  harmful  interference  to  contact 
the  control  center  of  other  satellite 
systems.  The  operator  of  the  earth 
station  suffering  undue  interference  is 
free  to  choose  any  representative  to 
make  this  contact,  including  but  not 
limited  to  the  operator  of  the  satellite 
system  on  which  the  earth  station  is 
operating.  The  operator  of  the  earth 
station  suffering  imdue  interference  is 
also  free  to  contact  the  control  center  of 
the  other  satellite  systems  directly. 

29.  Amend  §  25.277  by  adding 
paragraph  (0  to  read  as  follows: 

§  25.277    Temporary  fixed  earth  station 
opaiations. 

***** 

(f)  Filing  requirements  concerning 
applications  for  new  temporary  fixed 
earth  station  facilities  operating  in 
frequency  bands  shared  co-equally  with 
terrestrial  fixed  stations. 

(1)  When  the  initial  location  of  the 
temporary  fixed  earth  station's 
operation  is  known,  the  applicant  shall 
provide,  as  part  of  the  Form  312 
application,  a  frequency  coordination 
report  in  accordance  with  §  25.203  for 
the  initial  station  location. 

(2)  When  the  initial  location  of  the 
temporary  fixed  earth  station's 
operation  is  not  known  at  the  time  the 
application  is  filed,  the  applicant  shall 
provide,  as  part  of  the  Form  312 
application,  a  statement  by  the 
applicant  acknowledging  its 
coordination  responsibilities  under 
§25.277. 


PART  25— [AMENDED] 

30.  Part  25  is  amended  by  removing 
subpart  H. 

[FR  Doc.  01-«8  Filed  1-5-01;  8:45  am) 

BILLING  COOE  6712-01-l> 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  10 

[Docket  No.  OSt-96-1437;  Notice  2000-1] 

RIN  2105-AC57 

Privacy  Act  of  1974;  Implementation 

agency:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Proposed  rulemaking. 

SUMMARY:  DOT  proposes  to  exempt  from 
certain  provisions  of  the  Privacy  Act  the 
record  system  designed  to  assist  in 
finding  Suspected  Unapproved  Parts 
used  in  aviation,  and  a  record  system 
used  to  manage  the  flow  of  data  about 
commercial  motor  carriers.  An  editorial 
correction  is  also  proposed  to  some 
existing  language.  Public  comment  is 
invited. 

DATES:  Comments  are  due  February  20, 
2001. 

ADDRESSES:  Comments  should  be  - 
addressed  to  Documentary  Services 
Division,  Attention:  Docket  Section, 
Room  PUOl,  Docket  No.  OST-96-1437, 
Department  of  Transportation,  SVC- 
124,  Washington,  DC  20590-0001.  Any 
person  wishing  acknowledgment  that 
his/her  comments  have  been  received 
should  include  a  self-addressed 
stamped  postcard.  Comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Documentary 
Services  Division,  Room  PL401, 
Department  of  Transportation  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  fit)m  9  AM  to  5  PM  ET  Monday 
through  Friday  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Coates,  S-80,  Office  of  the  Chief 
Information  Officer,  Department  of 
Transportation,  Washington.  DC  20590- 
0001;  telephone:  202-366-6964;  fax: 
202-366-7024;  e-mail: 
yvonne.coates@ost.dot.gob. 

SUPPLEMENTARY  INFORMATION:  Aviation. 
To  assist  in  the  ongoing  campaign  of  the 
Department's  Federal  Aviation 
Administration  against  defective  and 
dangerous  parts  being  used  in  aircraft, 
DOT  is  establishing  a  Privacy  Act  record 
system  in  which  evidence  will  be 
gathered  as  investigations  are  conducted 
(DOT/FAA  852  Suspected  Unapproved 


Parts  (SUP)  Program).  Motor  Carriage. 
The  recent  establishment  of  DOT's 
Federal  Motor  Carrier  Safety 
Administration  has  led  to  the 
development  of  a  management 
information  system  (Motor  Carrier 
Management  Information  System,  DOT/ 
FMCSA  001)  that  will  encompass, 
among  other  things,  safety 
investigations  of  commercial  motor 
carriers  and  of  their  drivers.  In  both 
instances,  investigations  can  result  in 
criminal  prosecutions.  To  facilitate  the 
cooperation  of  persons  who  have 
information  relevant  to  these 
investigations  and  who  ask  for 
confidentiality  as  a  condition  of  their 
providing  that  information,  DOT 
proposes  to  exempt  these  systems  from 
subsections  (c)(3)  (Accoimting  for 
Certain  Disclosures),  (d)  (Access  to 
Records),  (e)(4)(G),  (H),  and  (I)  (Agency 
Requirements),  and  (f)  (Agency  Rules)  of 
the  Privacy  Act,  5  USC  552a.  If  we  do 
not  exempt  this  system  from  these 
provisions,  persons  who  are  subjects  of 
investigation  will  be  able  to  learn  that 
they  are  and  who  has  provided 
information  about  them,  both  of  which 
could  well  frustrate  any  investigation. 

Finally,  in  the  Appendix,  a  reference 
to  subsection  (e)(4)(I)  was  inadvertently 
omitted  from,  and  section  (g)  was 
inadvertently  included  in  explanatory 
paragraph  2  at  the  end  of,  paragraph  A. 

List  of  subjects  in  49  CFR  Part  10 

Privacy. 

Accordingly,  DOT  proposes  to  amend 
the  Appendix  of  Part  10  of  49  CFR  as 
follows: 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  5  USC  552a;  49  USC  322. 

2.  Part  n  A.  of  the  Appendix  is 
amended  by  adding  new  paragraphs  17 
and  18,  and  by  revising  the  first 
sentence  of  explanatory  paragraph  2  to 
read  as  follows: 
***** 

Part  n.  Specific  Exemptions. 

A.  The  following  systems  of  records  are 
exempt  from  subsections  (c)(3)  (Accounting 
of  Certain  Disclosures),  (d)  (Access  to 
Records,  (e)(4)(G),  (H),  (I)  (Agency 
Requirements)  and  (f)  (Agency  rules)  of  5 
use  552a,  to  the  extent  that  they  contain 
investigatory  material  for  law  enforcement 
purposes  in  accordance  with  5  USC 
552a(k)(2): 

17.  Suspected  Unapproved  Parts  (SUP) 
Program,  maintained  by  the  Federal  Aviation 
Administration  (DOT/FAA  852). 

18.  Motor  Carrier  Management  Information 
System  (MCMIS),  maintained  by  the  Federal 
Motor  Carrier  Safety  Administration  (DOT/ 
FMCSA  001). 

These  exemptions  are  justified  for  the 
following  reasons: 
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2.  From  subsections  (d).  (e)(4)(G),  (H).  and 
(I),  and  (0,  because  granting  an  individual 
access  to  investigative  records,  and  granting 
him/her  access  to  investigative  records  with 
that  information,  could  interfere  with  the 
overall  law  enforcement  process  by  revealing 
a  pending  sensitive  investigation,  possibly 
identify  a  confidential  source,  disclose 
information  that  would  constitute  an 
unwarranted  invasion  of  another  individual's 
personal  privacy,  reveal  a  sensitive 
investigative  technique,  or  constitute  a 
potential  danger  to  the  health  or  safety  of  law 
enforcement  personnel.  *   *   * 

Dated:  December  28,  2000. 
Eugene  K.  Taylor,  )r.. 

Deputy  Chief  Information  Officer,  U.S. 

Department  of  Transportation. 

[FR  Doc.  01-191  Filed  1-5-01;  8:45  am) 

WLUNG  CODE  4910-62-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Annual  Notice  of  Findings 
on  Recycled  Petitions 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  review. 

SUMMARY:  In  this  notice  of  review,  we 
announce  our  recycled  petition 
findings,  as  required  in  section 
4(b)(3)(C)(i)  of  the  Endangered  Species 
Act  of  1972,  as  amended.  When,  in 
response  to  a  petition,  we  complete  a 
12 -month  finding  that  listing  a  species 
is  warranted  but  precluded,  we  must 
make  a  new  12-month  finding  each  year 
until  we  publish  a  proposed  rule  or 
make  a  determination  that  listing  is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings. 

Information  contained  in  this  notice 
of  review  is  based  on  our  review  of  the 
current  status  and  threats  to  taxa  that 
were  the  subjects  of  27  outstanding 
warranted  but  precluded  findings. 
Based  on  our  review,  we  find  that  26 
species  continue  to  warrant  listing  or 
changes  in  classification,  but  these 
activities  are  precluded  by  listing 
activities  of  higher  priority  as 
determined  by  oiu  listing  priority 
guidance.  One  species  no  longer 
warrants  listing  under  the  Endangered 
Species  Act  and,  therefore,  has  been 
removed  from  the  candidate  list. 

We  announce  the  availability  of 
listing  priority  assignment  forms  for 
candidate  taxa  and  listing  priority 
determinations  for  proposed  taxa.  These 
dociunpnts  describe  the  status  and 


threats  that  we  evaluated  in  order  to 
assign  a  listing  priority  number  to  each 
taxon. 

We  request  additional  status 
information  that  may  be  available  for 
these  candidates  as  well  as  information 
on  taxa  that  we  should  include  as 
candidates  in  future  updates  of  this  list. 
We  will  consider  this  information  in 
preparing  listing  documents  and  futxu-e 
recycled  petition  findings.  This 
information  will  help  us  in  monitoring 
changes  in  the  status  of  candidate  taxa 
and  in  conserving  these  taxa. 
DATES:  We  will  accept  comments  on 
these  recycled  petition  findings  at  any 
time. 

ADDRESSES:  Submit  your  comments 
regarding  a  particular  taxon  to  the 
Regional  Director  of  the  Region 
identified  as  having  the  lead 
responsibility  for  that  taxon.  You  may 
submit  comments  of  q  more  general 
nature  to  the  Chief,  Office  of 
Conservation  and  Classification, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive,  Room  420,  Arlington, 
Virginia  22203  (703/358-2171).  Written 
comments  and  materials  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  by  appointment  at 
the  appropriate  Regional  Office  listed 
below. 

Information  regarding  the  range, 
status,  and  habitat  needs  of  and  listing 
priority  assignment  for  a  particular 
taxon  is  available  for  review  at  the 
appropriate  Regional  Office  listed  below 
or  at  the  Division  of  Endangered 
Species,  address  listed  above. 
Region  1.  California,  Hawaii,  Idaho, 
Nevada,  Oregon,  Washington, 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue. 
Portland,  Oregon  97232-4181  (503/ 
231-6158). 
Region  2.  Arizona,  New  Mexico, 

Oklahoma,  and  Texas. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  500  Gold  Avenue 
S.W.,  Room  4012,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87102 
(505/248-6920). 
Region  6.  Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0486  (303/236- 
7400). 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Endangered  Species  Coordinator(s)  in 


the  appropriate  Regional  Office(s)  or 

Nancy  Gloman,  Chief,  Office  of 

Conservation  and  Classification  (703/ 

358-2171). 

SUPPLEMENTARY  INFORMATION: 

Recycled  Petition  Findings 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.),  provides  two  mechanisms  for 
considering  species  for  listing.  First,  the 
Act  places  on  the  Service  the  duty  to 
identify  and  propose  for  listing  those 
species  which  the  Service  finds  require 
listing  luider  the  standards  of  section 
4(a)(1).  We  implement  this  duty  through 
the  candidate  assessment  program. 
Candidate  taxa  are  those  taxa  for  which 
we  have  on  file  sufficient  information 
on  biological  vulnerability'  and  threats 
to  support  issuance  of  a  proposed  rule 
to  list,  but  issuance  of  the  proposed  rule 
is  precluded  by  other  higher  priority 
listing  actions.  Second,  the  Act  allows 
the  public  to  petition  us  to  add  a  species 
to  the  Threatened  and  Endangered 
Species  List.  Under  section  40))(3)(A), 
when  we  receive  such  a  petition,  we 
must  determine  within  90  days,  to  the 
maximum  extent  practicable,  whether 
the  petition  presents  substantial 
information  that  listing  is  warranted  (a 
"90-day  finding").  If  we  make  a  positive 
90-day  finding,  under  section  4(b)(3)(B) 
we  must  make  one  of  three  possible 
findings  within  12  months  of  the  receipt 
of  the  petition  (a  "12-month  finding"). 

The  first  possible  12-month  finding  is 
that  listing  is  not  warranted,  in  which 
case  we  need  take  no  further  action  on 
the  petition.  Second,  we  may  find  that 
listing  is  warranted,  in  which  case  we 
must  promptly  publish  a  proposed  rule 
to  list  the  species.  Once  we  publish  a 
proposed  rule  for  a  species,  section 
4(b)(5)  and  (6)  govern  further 
procedures,  regardless  of  whether  or  not 
we  issued  the  proposal  in  response  to  a 
petition.  Third,  we  may  find  that  listing 
is  "warranted  but  precluded."  Such  a 
finding  means  that  immediate 
publication  of  ^  proposed  rule  to  list  the 
species  is  precluded  by  higher  priority 
listing  proposals,  and  that  we  are 
making  expeditious  progress  to  add  and 
remove  species  from  the  Lists,  as 
appropriate. 

The  standard  for  making  a  12-month 
warranted  but  precluded  finding  on  a 
petition  to  list  a  species  is  identical  to 
our  standard  for  making  a  species  a 
candidate  for  listing.  Therefore,  we  add 
all  petitioned  species  subject  to  such  a 
finding  to  the  candidate  list.  Pursuant  to 
our  Petition  Management  Guidance, 
made  available  on  July  9,  1996  (61  FR 
36075),  we  consider  a  petition  to  list  a 
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species  already  on  the  candidate  list  to 
be  a  second  petition  and,  therefore, 
redundant.  We  do  not  interpret  the 
petition  provisions  of  the  Act  to  require 
us  to  make  a  duplicative  finding: 
therefore,  we  will  not  make  additional 
90-day  findings  or  initial  12-month 
findings  on  petitions  to  list  candidate 
species.  Any  petition  regarding  which 
we  have  made  a  warranted  but 
precluded  finding  is  subject  to  section 
4(b)(3)(C)(i),  which  requires  us  to  make 
a  new  12-month  finding  on  the  petition 
within  12-months  of  our  determination 
that  the  petition  action  was  warranted 
but  precluded.  These  required  annual 
findings  on  warranted  but  precluded 
listing  actions  are  referred  to  as  recycled 
petition  findings.  This  notice  constitutes 
publication  of  our  recycled  petition 
findings  for  all  species  on  the  candidate 
list  that  are  currently  the  subject  of  an 
outstanding  petition.  This  notice  also 
constitutes  publication  of  recycled 
petition  findings  for  species  subject  to  a 
petition  to  reclassify  an  already-listed 
species  from  threatened  or  endangered. 

Previous  Notices  of  Review 

The  Act  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  endangered  and  threatened 
plant  taxa,  which  was  published  as 
House  Document  No.  94-51.  We 
published  a  notice  in  the  Federal 
Register  on  July  1. 1975  (40  FR  27823), 
in  which  we  announced  that  we  would 
review  more  than  3,000  native  plant 
taxa  named  in  the  Smithsonian's  report 
and  other  taxa  added  by  the  1975  notice 
for  possible  addition  to  the  List  of 
Endangered  and  Threatened  Plants.  A 
new  comprehensive  notice  of  review  for 
native  plants,  that  took  into  account  the 
earUer  Smithsonian  report  and  other 
accumulated  information,  superseded 
the  1975  notice  on  December  15, 1980 
(45  FR  82479).  On  November  28,  1983 
(48  FR  53640),  a  supplemental  plant 
notice  of  review  noted  changes  in  the 
status  of  various  taxa.  We  published 
complete  updates  of  the  plant  notice  on 
September  27. 1985  (50  FR  39526), 
February  21,  1990  (55  FR  6184), 
September  30,  1993  (58  FR  51144),  and, 
as  part  of  combined  animal  and  plant 
notices,  on  February  28,  1996  (61  FR 
7596),  September  19, 1997  (62  FR 
49398),  and  October  25, 1999  (64  FR 
57534). 

We  published  earlier  comprehensive 
reviews  for  vertebrate  animals  in  the 
Federal  Register  on  December  30. 1982 
(47  FR  58454),  and  on  September  18, 
1985  (50  FR  37958).  We  published  an 
initial  comprehensive  review  for 
invertebrate  animals  on  May  22, 1984 
(49  FR  21664).  We  pubUshed  a 
combined  animal  notice  of  review  on 


January  6, 1989  (54  FR  554),  and  with 
minor  corrections  on  August  10,  1989 
(54  FR  32833).  We  again  published 
comprehensive  animal  notices  on 
November  21,  1991  (56  FR  58804). 
November  15,  1994  (59  FR  58982),  and, 
as  part  of  combined  animal  and  plant 
notices,  on  February  28.  1996  (61  FR 
7596),  and  September  19,  1997  (62  FR 
49398).  On  October  25, 1999  (64  FR 
57534),  we  published  our  most  recent 
combined  candidate  notice  of  review. 

This  notice  is  our  recycled  finding  for 
the  taxa  that  were  the  subjects  of  27 
outstanding  warranted  but  precluded 
findings  (21  findings  for  listing,  1  for 
withdrawal,  and  5  species  for 
reclassification).  We  also  provide  notice 
of  revised  listing  priority  numbers  and 
of  removal  of  one  species  from 
candidate  status.  We  emphasize  that  we 
are  not  proposing  these  candidates  for 
listing  by  this  notice,  but  we  anticipate 
developing  and  publishing  proposed 
listing  ndes  for  these  taxa  in  the  future. 
We  encoiu-age  State  agencies,  other 
Federal  agencies,  and  other  parties  to 
give  consideration  to  these  taxa  in 
environmental  planning.  We  intend  to 
publish  a  new  combined  candidate 
notice  of  review  that  contains  all 
candidate  species  in  March  2001 . 

Findings  on  Recycled  Petitions 

Piirsuant  to  section  4(b)(3)(C)(i), 
when,  in  response  to  a  petition,  we  find 
that  listing  a  species  is  warranted  but 
precluded,  we  must  make  a  new  12- 
month  finding  each  year  until  we 
publish  a  proposed  rule  or  make  a 
determination  that  listing  Is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings. 

We  reviewed  the  current  status  and 
threats  to  the  taxa  that  were  the  subjects 
of  the  27  outstanding  warranted  but 
precluded  findings  (22  finding  for 
listing  and  5  species  for 
reclassification).  As  a  result  of  this 
review,  we  have  made  continued 
warranted  but  precluded  findings  for  26 
species  (21  petitioned  for  listing  amd  5 
for  reclassification)  and  a  not  warranted 
finding  for  1  candidate.  Below  we 
provide  additional  information  on  status 
changes  we  have  made  as  a  result  of  our 
review  conducted  from  October  25, 
1999,  to  date.  See  Table  1  for  a  summary 
of  the  candidate  information.  Listing 
priority  assignment  form  and  listing 
priority  determinations  for  proposed 
taxon  are  available  by  request  (see 
Addresses).  These  documents  describe 
the  status  and  threats  that  we  evaluated 
in  order  to  assign  priority  number  to 
each  taxon. 

Taxa  in  Table  1  of  this  notice  are 
assigned  to  two  status  categories,  noted 


in  the  "Category"  column  at  the  left  side 
of  the  table.  We  identify  the  taxa  for 
which  we  have  made  a  continued 
"warranted  but  precluded"  finding  on  a 
recycled  petition  by  the  code  "C"  in  the 
category  column.  The  "C"  in  this 
column  indicates  taxa  that  are 
candidates  for  listing.  We  identify  the 
one  species  removed  from  candidate 
status  with  the  word  "removed"  in  the 
category  column.  Candidates  are  taxa  for 
which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  endangered  or  threatened. 
Issuance  of  proposed  rules  for  these  taxa 
is  precluded  at  present  by  other  higher 
priority  listing  actions.  We  anticipate 
developing  and  publishing  proposed 
rules  for  candidate  taxa  in  the  fiiture. 

The  column  labeled  "Priority" 
indicates  the  listing  priority  number  for 
candidate  taxa.  We  assign  Uiis  number 
based  on  the  immediacy  and  magnitude 
of  threats  as  well  as  on  taxonomic 
status.  We  published  a  complete 
description  of  our  listing  priority  system 
in  a  September  21, 1983.  Federal 
Register  notice  (48  FR  43098).  We  have 
revised  the  listing  priority  numbers  for 
three  species,  identified  by  asterisks  in 
this  column,  as  discussed  below. 

The  third  column  identifies  the 
Regional  Office  to  which  you  should 
direct  comments  or  questions  (see 
ADDRESSES  section).  We  will  consider 
all  information  provided  in  response  to 
this  notice  of  review  in  deciding 
whether  to  propose  taxa  for  listing  and 
when  to  imdertake  necessary  listing 
actions.  Comments  received  will 
become  part  of  the  administrative  record 
for  the  taxa. 

Following  the  scientific  name  of  each 
taxon  (fourth  column)  is  the  family 
designation  (fifth  column)  and  the 
common  name,  if  one  exists  (sixth 
column).  The  seventh  column  provides 
the  known  historical  range  for  the  taxon, 
indicated  by  postal  code  abbreviations 
for  States  and  U.S.  territories  (many  taxa 
no  longer  occur  In  all  of  the  areas 
listed). 

Changes  in  Listing  Priority 

Washington  ground  squirrel 
(Spermophilus  washingtoni)  . 

Since  the  October  25.  1999. 
publication  of  the  Candidate  Notice  of 
Review  we  have  received  additional 
information  on  the  overall  decline  of  the 
Washington  ground  squirrel  throughout 
its  range  and  the  increased  magnitude 
and  permanence  of  threat  that 
agricultural  conversion  poses  to  its 
continued  existence.  Based  on  this 
Information  we  have  changed  the  listing 
priority  number  from  5  (a  species  with 
high  magnitude,  non-imminent  threats) 
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to  2  (a  species  with  high  magnitude, 
imminent  threats). 

Betts  (1990,  1999)  documented  the 
curtailment  in  the  range  of  the 
Washington  groimd  squirrel  to  three 
disjunct  areas.  His  siu^eys  on  historic 
and  documented  occurrences  focused 
on  the  perimeters  of  the  range  with  the 
intent  of  evaluating  reductions  in 
numbers  of  colonies  and  the  size  of  the 
current  range.  Although  Betts'  surveys 
do  not  provide  an  exhaustive  survey  of 
all  potential  squirrel  locations  or 
numbers  of  individuals,  they  do  provide 
a  good  estimate  of  the  distribution  and 
decline  of  Washington  ground  squirrels 
in  Oregon  and  Washington.  Betts  found 
that  the  species  had  disappeared  from 
73.8  percent  of  the  sites  in  Washington 
and  76.9  percent  of  the  sites  in  Oregon. 
In  addition.  Betts  (1990)  subjectively 
evaluated  the  vulnerability  to  extinction 
of  each  of  the  remaining  known  colonies 
based  on  colony  size,  isolation,  land 
ownership,  and  threat  from  human 
activity. 

In  1990,  Betts  predicted  that 
approximately  29  percent  of  all  colonies 
were  highly  vulnerable  to  extinction  (19 
percent  in  Oregon,  35  percent  in 
Washington);  31  percent  were 
moderately  vulnerable  (39  percent  In 
Oregon,  25  percent  in  Washington);  and 
40  percent  had  low  vulnerability  (42 
percent  in  Oregon.  39  percent  in 
Washington).  Since  this  prediction 
follow  up  monitoring  has  shown  that 
Betts'  predictions  proved  correct,  and 
many  colonies  classified  as  highly 
vulnerable  were  no  longer  present  by 
1999  (Betts  1999). 

In  addition  to  new  information 
regarding  population  declines,  recent 
reports  indicate  that  agricultural 
conversion  permanently  eliminates 
Washington  ground  squirrel  habitat  and 
use.  Prior  to  this  new  information  it  was 
thought  that  areas  could  again  be 
recolonized.  However,  because  the 
squirrel  is  so  closely  tied  to  deep,  silty 
soils,  specifically  Warden  soils  on  the 
Boeing  Tract  (Greene  1999).  the  tilling 
and  other  mechanisms  involved  in 
conversion  of  shrub-steppe  habitats  to 
agricultural  crop  production  not  only 
destroys  the  species'  food  source,  but  it 
also  renders  the  soils  necessary  for 
burrowing  imuseable  and  irretrievably 
modified.  Washington  ground  squirrels 
are  not  foimd  in  tilled  croplands 
(Carlson  et  al.  1980;  Betts  1990,  1999; 
Quade  1994),  nor  have  they  been 
located  in  undeveloped  areas  between 
irrigated  crops  (CH2M  Hill  2000).  As  a 
result  of  these  studies  it  is  clear  that 
once  areas  have  been  modified  they  are 
no  longer  able  to  support  Washington 
ground  squirrels  not  only  in  the  present 
but  in  the  future  as  well,  thus  increasing 


the  magnitude  of  these  threats.  In 
additional  there  is  currently  proposed 
development  for  areas  which  currenUy 
support  the  highest  known 
concentration  of  Washington  ground 
squirrels  (Greene  1999),  this  proposed 
development  increases  the  immediacy 
of  the  threats.  Great  Basin  population  of 
the  Columbia  spotted  frog  (Rana 
luteiventris). 

We  have  changed  the  listing  priority 
number  from  9  (a  population  with 
moderate  magnitude,  imminent  threats) 
to  3  (a  population  with  high  magnitude, 
Imminent,  threats).  This  Is  based  on  a 
decrease  in  survival  of  newly  hatched 
and  adult  frogs  and  an  increase  in  the 
magnitude  of  the  threats  to  the  Great 
Basin  population  of  the  Columbia 
spotted  frogs  from  introduction  of  non- 
native  fishes,  grazing,  and  lack  of 
regulatory  mechanisms. 

Columbia  spotted  frogs  in  Idaho  have 
shown  significant  declines  in  the  last 
years  through  reductions  in  both  newly 
hatched  and  adult  survival.  At  the 
largest  known  site  in  Idaho.  fit)g 
numbers  have  shown  a  significant 
decline,  although  eggs  masses  were 
identified  there  was  little  or  no  survival 
of  these  eggs  to  tadpoles  or  adult.  One 
other  known  population  appears  to  be 
extirpated  due  to  the  loss  of  beaver 
activity,  with  only  one  male  frog 
observed  in  1999.  Monitoring  at  another 
site  that  has  been  protected  from  grazing 
(although  the  spring  and  source  of  water 
has  been  developed  for  off-site  water 
access  by  livestock),  has  had  no 
documented  recruitment  in  the  last 
three  years  (all  frogs  have  been  pit- 
tagged  at  this  site)  and  may  disappear  as 
the  existing  breeding  females  age. 

The  introduction  of  non-native 
salmonid  and  bass  species  for 
recreational  fishing  may  have  negatively 
affected  frog  species  throughout  the 
United  States.  The  negative  effects  of 
predation  of  this  kind  are  difficult  to 
document,  particularly  in  open  stream 
systems.  However,  significant  negative 
effects  of  predation  on  frog  populations 
in  lake  systems  have  been  documented 
through  research  (Hayes  and  Jennings 
1986,  Pilliod  et  al.  1996).  The  stocking 
of  non-native  fishes  is  common 
throughout  the  waters  of  the  Great 
Basin.  Given  the  recent  declines  of  frog 
populations  and  continued  stocking  of 
non-native  fishes,  we  believe  the 
magnitude  of  this  threat  has  increased. 

Grazing  has  also  been  identified  as  a 
threat  because  it  removes  vegetative 
cover  and  shrubs  eliminating  shelter 
necessary  for  frogs  to  avoid  predators 
and  UV-B  radiation;  in  addition,  cattle 
tramping  on  the  banks  and  within  the 
water  can  cause  changes  in  water 
temperature  and  water  chemistry, 


causing  a  reduction  in  prey  availability. 
Development  of  springs  to  provide 
water  for  grazing  has  resulted  in  loss  of 
surface  water,  reduced  areas  occupied 
during  the  winter  by  dormant  spotted 
frogs,  and  result  in  loss  of  continuous 
surface  flows  between  foraging  and 
wintering  sites. 

There  are  large  areas  in  the 
northeastern  part  of  Nevada  and 
southeastern  Oregon  where  there  has 
been  little  to  no  monitoring  or  surveying 
of  occupied  sites,  and  no  actions  have 
been  taken  yet  to  protect  populations  or 
restore  habitats  In  that  region.  Even  in 
Idaho,  where  the  status  of  populations 
are  better  known,  neither  the  Bureau  of 
Land  Management,  on  which  some  of 
the  known  populations  are  foimd.  nor 
the  State  of  Idaho  have  Implemented 
conservation  measures  to  control 
grazing  within  weUands/riparian 
habitats,  stocking  of  non-native  fish,  or 
the  development  of  springs  in  a  manner 
consistent  with  Columbia  spotted  frog 
conservation.  The  lack  of  effective 
conservation  actions,  coupled  with  the 
recent  declines,  has  resulted  in  an 
increase  in  the  magnitude  and 
immediacy  of  the  threat  since  our  last 
evaluation. 

We  also  are  correcting  the  historical 
range  for  the  Great  basin  population  of 
the  Columbia  spotted  frog.  In  the 
October  25,  1999.  Federal  Register  it 
was  erroneously  published  as  U.S.A. 
(AK.  CA,  ID.  MT.  NV.  OR.  UT.  WA. 
WY).  Canada.  The  correct  historical 
range  should  read  U.S.A.  (NV.  ID,  OR); 
this  has  been  changed  in  Table  1  of  this 
notice. 

Oregon  spotted  frog  (Rana  pretiosa) 

The  listing  priority  number  was 
erroneously  published  as  6  in  the  1999 
CNOR.  The  listing  priority  number  was 
changed  from  6  (a  subspecies  with 
moderate  magnitude,  imminent  threats) 
to  2  (a  full  species,  with  high 
magnitude,  inuninent  threats)  in  the 
1997  CNOR  when  the  Oregon  spotted 
frog  received  full  species  recognition, 
and  should  have  been  continued  as  2  in 
the  1999  CNOR. 

Threats  are  considered  inmunent 
because  the  remaining  populations  have 
experienced  high  mortality  rates  in 
recent  years  and  the  remaining 
populations  are  isolated  from  each  other 
and  face  multiple  threats.  It  has  unique 
egg-laying  habits  that  make  egg  masses 
susceptible  to  freezing  and  drought;  two 
to  three  years  of  drought  could 
eliminate  a  population.  Communal  egg 
laying  at  traditional  sites  makes  the 
Oregon  spotted  frog  especially 
vulnerable  to  habitat  loss.  The  best 
documented  population,  at  Conboy  Lake 
National  Wildlife  Refuge,  experienced  a 
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22.6  percent  decline  in  egg  mass  counts 
from  1998  to  1999. 

At  the  time  of  the  original  petition  in 
1989  to  list  the  spotted  frog  we  used 
Thompson's  (1913)  description  of  two 
subspecies,  Rana  pretiosa  pretiosa  and 
Rana  pretiosa  luteiventris,  as  our 
classification.  However,  this  subspecific 
classification  was  no  longer  recognized 
at  the  time  of  the  initial  warranted  but 
precluded  12 -month  finding  in  1993, 
when  we  identified  5  distinct  vertebrate 
populations  of  the  spotted  frog.  This 
differentiation  was  based  on  geographic 
and  climatic  separation,  and  supported 
by  genetic  information.  The  conhising 
taxonomy  resulting  from  reliance  on 
morphological  differences  is  being 
clarified  using  recently  developed 
biochemical  techniques  for  genetic 
analyses.  Green  (1986)  used  an  analysis 
of  proteins  to  determine  that  Rana 
pretiosa  was  a  complex  of  at  least  2 
species  (Green  1986,  Green  et  al.  1996). 
Fiulher  protein  and  statistical  analyses 
of  20  morphological  measurements 
provided  additional  information  to  help 
define  the  ranges  of  these  2  sj>ecies 
(Green  et  al.  1997),  now  known  as  the 
Oregon  spotted  frog  and  the  Goliunbia 
spotted  frog. 

Finding  on  Candidate  Removals 

Swift  Fox  (Vulpes  velox) 

In  1994,  the  Swift  Fox  Conservation 
Team  (SFCT)  was  formed  by  the  10 
States  within  the  historic  range  of  the 
swift  fox,  Canada,  and  several  Federal 
agencies,  including  the  Service.  This 
team  has  drafted  the  Swift  Fox 
Conservation  Assessment  and 
Conservation  Strategy  (CACS)(Kahn  et 
al.  1997),  and  produced  five  annual 
reports  (Allen  et  al.  1995,  Giddings 
1997,  Luce  and  Lindzey  1996,  Roy  1998, 
Schmitt  2000)  which  have  provided 
additional  information  regarding  the 
distribution  and  abundance  of  the 
species.  Swift  fox  distribution  is  more    . 
widespread  than  we  originally 
concluded  in  our  initial  warranted  but 
precluded  12-month  finding  in  1995. 
The  species  occiu^  in  9  of  the  10  States 
within  the  historic  range,  and  in 
approximately  40  percent  of  its  historic 
range.  Evaluations  conducted  by  the 
SFCT  have  demonstrated  neeirly 
continuous  distribution  of  swift  fox 
populations  from  Wyoming  south 
throughout  eastern  Colorado,  western 
Kansas,  the  Oklahoma  Panhandle, 
eastern  New  Mexico,  and  in  two  or  three 
counties  in  the  extreme  northern 
panhandle  of  Texas.  Scattered 
populations  can  also  be  foimd  in 
Montana,  South  Dakota,  and  Nebraska. 

The  swift  fox  also  appears  to  be  more 
general  in  its  habitat  requirements  than 


we  concluded  in  the  initial  12-month 
finding  published  June  16, 1995  (60  FR 
31663).  Information  gathered  by  the 
SFCT  in  Kansas  and  Colorado 
demonstrates  that  the  swift  fox  has  been 
able  to  adapt  to  a  mixed  prairie- 
agricultural  landscape. 

Adaptability  to  various  habitat  types 
was  further  demonstrated  in  Wyoming 
where  the  swift  fox  was  foiuid  to  occupy 
sagebrush-grassland  and  sagebrush- 
greasewood  habitat  types  with 
topography  ranging  from  flat  to  badland- 
like  terrain.  Other  habitat  types  used  by 
swift  fox  included  the  sandhills  of 
Nebraska  and  pinon-juniper  habitat  in 
Colorado  and  Oklahoma  (Hoagland, 
Swift  Fox  Conservation  Team  Chair,  in 
litt.  2000).  Historic  and  recent  data 
indicate  that  the  swift  fox  can  be 
regionally  adaptable  in  its  food 
preferences  and  is  not  dependent  upon 
prairie  dog  communities  to  provide 
forage  across  most  of  its  ciurent  range 
(Allen  et  al.  1995,  Giddings  1997,  Luce 
and  Lindzey  1996,  Roy  1998,  Schmitt 
2000). 

As  a  result  of  new  information, 
originally  identified  threats  are  no 
longer  applicable  for  the  following 
reasons:  (1)  The  swift  fox  is  more 
abimdant  and  widely  distributed  than 
previously  thought,  and  (2)  the  species 
is  more  flexible  in  its  habitat 
requirements  than  originally  believed. 

The  Service's  1995  12-month  Finding 
concluded  that  most  remaining  swift  fox 
populations  occurred  in  marginally 
viable  populations  in  scattered,  isolated 
pockets  of  renmant  short  and  mid-grass 
prairie  habitat.  Moreover,  we  concluded, 
that  most  remaining  grassland  in  the 
western  Great  Plains  consisted  of  a 
mixed  cropland/grassland  mosaic  which 
did  not  favor  swift  fox  use.  However, 
extensive  rangelands  still  exist  as 
predominately  grassland  environments 
in  the  swift  fox's  historic  range  and 
although  some  conversion  to  agriculture 
use  is  still  occurring,  it  is  at  a  much 
lower  rate  than  in  previous  years. 
Additionally,  recent  studies  indicate 
that  the  swift  fox  is  more  flexible  than 
we  previously  determined  in  its  habitat 
requirements  and  can  utilize  areas  with 
mixed  land  uses  (Allen  et  al.  1995, 
Giddings  1997,  Luce  and  Lindzey  1996. 
Roy  1998,  Schmitt  2000). 

In  the  original  finding  we  believe  that 
commercial  trapping  of  furbearers 
within  the  range  of  the  swift  fox  may 
have  been  a  threat.  However,  available 
information  suggests  that  this  harvest 
has  not  limited  swift  fox  populations. 
We  have  also  found  no  indication  that 
parasites  or  diseases  are  significant 
factors  in  the  population  dynamics  of 
wild  foxes.  In  the  12-month  finding,  we 
cited  a  lack  of  regulatory  mechanisms  to 


protect  the  swift  fox.  Since  then,  10 
State  wildlife  agencies  within  the 
historic  range  of  the  swift  fox  have 
committed  significant  resources  towards 
the  conservation  of  the  species  with  the 
development  of  the  CACS  (Kahn  et  al. 
1997).  The  primary  objectives  of  the 
CACS  have  largely  been  completed  with 
the  organization  of  the  SFCT,  the 
acquisition  of  State  and  Federal 
funding,  the  generation  of  annual 
reports,  and  the  determination  of 
current  distribution  of  the  swift  fox. 

Based  on  our  reexamination  of  these 
threats,  and  pursuant  to  our  analysis  of 
the  fi  -e  factors  under  section  4(a)(1),  we 
find  that  the  swift  fox  is  not  likely  to 
become  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  in  the  foreseeable  future. 
Therefore,  we  find  that  the  petitioned 
action  is  not  warranted  and  are 
removing  the  swift  fox  from  the 
candidate  list. 

Findings  on  Reclassification  From 
Threatened  to  Endangered 

We  have  also  previously  made 
warranted  but  precluded  findings  for 
petitions  that  sought  to  reclassify 
species  status  listed  as  threatened  to 
endangered.  Because  these  species  are 
already  listed,  they  are  not  candidates 
for  listing,  and  so  are  not  included  in 
Table  1.  However,  this  notice  also 
constitutes  the  recycled  petition 
findings  for  these  species.  We  find  that 
reclassification  from  threatened  to 
endangered  status  is  currenUy 
warranted  but  precluded  for: 

(1)  North  Cascades  Ecosystem  grizzly 
bear  (Ursus  arctos  horribilis)  population 
(Region  6); 

(2)  Cabinet- Yaak  grizzly  bear 
populations  (Region  6); 

(3)  Selkirk  grizzly  bear  populations 
(Region  6); 

(4)  spikedace  (Meda  fulgida)  (Region 
2);  and 

(5)  loach  minnow  (Tiaro^a  cobitis) 
(Region  2).  '     \ 

Progress  in  Revising  the  Lists 

As  described  in  section  4(b)(3)(B)(iii) 
of  the  Act,  in  order  for  us  to  make  a 
"warranted  but  precluded"  finding  on  a 
petitioned  action,  we  must  be  making 
expeditious  progress  to  add  qualified 
taxa  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  and  to 
remove  from  the  list  taxa  for  which  the 
protections  of  the  Act  are  no  longer 
necessary. 

We  are  making  expeditions  progress 
in  listing  and  delisting  taxa  during  fiscal 
year  2000  (October  1,  1999,  to  October 
1,  2000)  as  represented  by  our 
publication  in  the  Federal  Register  of 
emergency  rules  for  1  taxa,  final  listing 
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actions  for  38  species,  proposed  listing 
actions  for  18  species,  final  delisting 
actions  for  1  species,  proposed  delisting 
actions  for  1  species,  withdrawals  of 
proposed  rules  for  1  species,  final 
designation  of  critical  habitat  for  5 
species,  proposed  designation  of  critical 
habitat  for  17  species,  12-month  petition 
finding  for  7  species,  and  90-day 
petition  findings  for  15  species. 

Request  for  Information 

We  request  you  submit  any  further 
information  on  the  taxa  named  in  this 
notice  as  soon  as  possible  or  whenever 
it  becomes  available.  Additionally,  we 
invite  any  further  comment  or 
information  on  any  candidate  taxa 
mentioned  in  the  October  25,  1999, 
Candidate  Notice  or  Review  or  found  on 
the  Fish  and  Wildlife  Service  website. 
We  especially  seek  information: 

(1)  indicating  that  we  should  remove 
a  taxon  from  candidate  or  proposed 
status; 

(2)  indicating  that  we  should  add  a 
taxon  to  the  list  of  candidate  taxa; 

(3)  recommending  areas  that  we 
should  designate  as  critical  habitat  for  a 
taxon,  or  indicating  that  designation  of 
critical  habitat  would  not  be  prudent  for 
a  taxon; 

(4)  documenting  threats  to  any  of  the 
included  taxa; 

(5)  describing  the  immediacy  or 
magnitude  of  threats  facing  candidate 
taxa; 

(6)  pointing  out  taxonomic  or 
nomenclatiu'al  chcuiges  for  any  of  the 
taxa; 

(7)  suggesting  appropriate  common 
names;  or 


(8)  noting  any  mistakes,  such  as  errors 
in  the  indicated  historical  ranges. 
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Authority 

This  notice  of  review  is  published 
under  the  authority  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]. 

Dated:  December  8.  2000. 
Jamie  Rappaport  Clark, 

Director,  f  ;s/i  and  Wildlife  Senice. 


Table  1  .—Petitioned  Candidates  (Animal  and  Plant) 

["denotes  change  in  Listing  Priority  Number  since  October  25,  1999  review] 


Status 

Lead 
region 

Scientific  name 

Family 

Common  name 

1 

Category 

Priority 

Historic  range 

1 

Mammals 

C 

C  

Renwved 

3 
•2 

n/a 

1 

1 
6 

Emtmllonura 
semicaudata. 

Spermophilus 
wastiingtoni. 
Vulpes  velox  

Emballonuridae  

Sciuridae  

Canidae 

Bat,  sheath-tailed 
(Aguijan,  American 
Samoa  population). 

Washington  ground 
squirrel. 

Fox,  swiff  (U.S.  popu- 
lation). 

U.S.A.  (AS.  GU,  MP 
(Aguijan)). 

U.S.A.  (OR.  WA). 

U.S.A.  (CO,  lA.  KS,  MN. 
MT,  ND.  NE,  NM,  OK, 
SD.  TX,  WY),  Can- 
ada. 

Birds 

C  

C  

3 
8 

1 
2 

Oceanodroma  castro  .... 

Tympanuchus 
pallidicinctus. 

Hydrobatidae 

Phasianidae  

Storm-petrel,  band- 
rumped  (=Harcourt's) 
(Hawaii  population). 

Lesser  prairie  chicken  ... 

U.S.A.  (HI). 

USA  (CO,  KS,  NM, 
OK.  TX). 
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Table  1  .—Petitioned  Candidates  (Animal  and  Plant)— Continued 

[•denotes  change  in  Listing  Priority  Number  since  October  25.  1999  review] 


Status 


Category 


Priority 


Lead 
region 


C 

C 
C 

C 
C 


Scientific  name 


Family 


Common  name 


Historic  range 


2    Graptemys  caglei 


RaptilM 

Emydidae 

AmphU>ians 
Ambystomatidae 
Ranidae 

Ranidae 

Bufonidae 


Turtle,  eagle's  map 


USA.  (TX.) 


5 
•3 


Ambystoma 
califomiense. 

Rana  luteiventris  (for- 
merly incl.  In  R. 
pretiosa). 

Rana  pretoisa  


Bufo  boreas  boreas 


Salamander,  California 
tiger. 

Columbia  spotted  frog 
(Great  Basis  popu- 
lation). 

Frog,  Oregon  spotted 
(fonnerty  spotted  frog 
(W.  Coast  popu- 
lation)). 

Toad,  boreal  (Souttiem 
Rodty  Mtns.  popu- 
lation). 


U.S.A.  (CA). 
U.S.A.  (ID,  NV,  OR). 


USA.  (CA.  OR  WA), 
Canada. 


U.S.A.  (CO.  MN.  WY). 


Fish 


C 
C 

c 
c 


Thymallus  arcticus  ... 

Gila  intermedia 

Macryhbopsis  meeki 

Macryhbopsis  gelida 


Salmonidae 

Cyprinidae  . 
Cyprinidae  . 

Cyrpinidae  . 


Grayling.  Arctic  (Upper 
Missouri  R.  fluvial 
population). 

Ctiub,  Gila 

Cf)ub,  sicklefin  

Cfiub,  sturgeon  


U.S.A.  (MT,  WY). 


U.S.A.  (AZ,  MN),  Mex- 
ico. 

U.S.A.  (AR,  lA,  IL,  KS, 
KY,  LA,  MO,  MS,  MT, 
NE,  ND,  SD,  TN). 

U.S.A.  (AR,  lA,  IL,  KS, 
KY,  LA,  MO,  MS.  MT, 
NE,  ND,  SD,  TN. 
WY). 


Snails 
Hydrobiidae  ... 

Hydrotiiidae  ... 

Hydrobiidae  ... 
Hydrobiidae  ... 

Assunur>eidae 
Hydnibiidae  ... 


C 

C 

C 
C 

C 
C 


2 
11 


Pyrgutopsis 

(=Fontelicelta) 

chupaderae. 
Pyrgulopsis 

(=FonteHceUa) 
Tryonia  kosteri  ... 
Pyrgulopsis 

(=Fontelicella) 

therwalis. 
Assiminea  pecos 

Pyrgulopsis 
(=Fontelicella) 
roswellensis. 


Springsnail,  Cfiupadera 


Springsnail,  Gila 


Snail.  Koster's  tyronia  ... 
Springsnail,  New  Mexico 


Pecos  assiminea  snail  .. 
Roswell  springsnail  


U.S.A.  (NM). 


U.S.A.  (NM). 

U.S.A.  (NM). 
U.S.A.  (NM). 


U.S.A.  (NM,  TX,  and 

Mexico). 
U.S.A.  (NM). 


Cidndela  limbata 
albissima. 


Cidndelldae 


Coral  Pink  Sand  Dunes 
tiger  beetle. 


USA.  (UT). 


Plants 


Chorizanthe  parryi  var. 
femandina. 


Polygonaceae 


San  Fernando  Valley 
Spinefiower. 


(FR  Doc.  01-440  Filed  1-5-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Submit  comments  on  or  before 
March  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development.  Room  2.07-106.  RRB, 
Washington,  DC  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-0550. 

Form  No.:  AID  1570-13  and  1570-14. 

Title:  Narrative/Time-Line  and  Report 
in  Commodities  (Quarterly  Reports). 

Type  of  Review:  Renewal  of 
nformation  Collection. 

Purpose:  The  purpose  of  this 
nformation  collection  is  to  properly 
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respond  to  the  annual  competition 
among  applicants  who  apply  on  behalf 
of  their  sponsored  overseas  institutions, 
independent  reviewers  and  ASHA  need 
to  assess  the  strength  and  capability  of 
the  U.S.  organizations,  the  overseas 
institutions  and  the  merits  of  their 
proposed  projects.  Easily  accessible 
historical  records  on  past 
accomplishments  and  performance  by 
repeat  USOs,  would  speed  the  grant 
making  process  and  provide 
documented  reasons  for  both  successful 
and  unsuccessful  applications. 

Annual  Reporting  Burden 

Respondents:  70. 
Total  annual  responses:  656. 
Total  annual  hours  requested:  1,824 
hours. 

Dated:  December  28,  2000. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

IFR  Doc.  01-401  Filed  1-5-01;  8:45  am] 
BILUNG  COOE  611ft-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affeiirs,  Office  of  Management  and 
Budget  (OMB),  Washington  DC  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0012. 

Form  Number:  AID  282. 

Title:  Supplier's  Certificate  Agreement 
with  the  U.S.  Agency  for  International 
Development  Invoice-and-Contract 
Abstract. 

Type  of  Submission:  Renewal  of 
Information  Collection. 

Purpose:  The  U.S.  Agency  for 
International  Development  (USAID) 


finances  goods  and  related  services 
under  its  Commodity  Import  Program 
which  are  contracted  for  by  public  and 
private  entities  in  the  countries 
receiving  the  USAID  assistance.  Since 
USAID  is  not  a  party  to  these  contracts, 
USAID  needs  some  means  to  collect 
information  directly  from  the  suppliers 
of  the  goods  and  related  services  and  to 
enable  USAID  to  take  an  appropriate 
action  against  them  in  the  event  they  do 
not  comply  with  the  applicable 
regulations;  USAID  does  this  by  security 
from  the  suppliers,  as  a  condition  for 
the  disbursement  of  funds  a  certificate 
and  agreement  with  USAID  which 
contains  appropriate  representations  by 
the  suppliers. 

Annual  Reporting  Burden 

Respondents:  400. 
Total  annual  responses:  2,400. 
Total  annual  hours  requested:  1,200 
hours. 

Dated;  December  28,  2000. 
Joanne  Pasl(ar, 

Chief  Information  and  Records  Division. 

Office  of  Administrative  Services,  Bureau  for 

Management. 

(FR  Doc.  01-402  Filed  1-5-01:  8:45  am) 

BILLING  COOE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bucic  Springs  Range  Analysis  EIS; 
Souttiwestem  Region,  Arizona, 
Coconino  County,  Coconino  National 
Forests 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Coconino  National  Forest 
is  planning  to  prepare  an  environmental 
impact  statement  on  a  proposal  to 
manage  livestock  grazing  use  on  the 
Buck  Springs  Range  Allotment  during 
the  next  10  years. 

DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  on  or  before  February  7,  2001. 
ADDRESSES:  Send  vmtten  comments  to 
USDA  Forest  Service,  Coconino 
National  Forest,  Blue  Ridge  Ranger 
Station,  HC  31.  Box  300,  Happy  Jack. 
AZ  86024.  Electronic  mail  may  be  sent 
to  cataylor01@fs.fed.us. 
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RESPONSIBLE  OfFIOAL:  The  Forest 
Supervisor  of  the  Coconino  National 
Forest,  Supervisor's  Office  2323  E. 
Greenlaw  Lane,  Flagstaff  AZ  86004.  will 
decide  what  actions  are  most 
appropriate  for  managing  the  Buck 
Springs  Range  Allotment. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Cathy  Taylor,  Interdisciplinary  Team 
Leader,  Blue  Ridge  Ranger  District,  (520) 
477-2255. 

SUPPLEMENTARY  INFORMATION:  The 
proposal  will  issue  a  grazing  permit  for 
634  cow/calf  pairs  and  8  horses.  Annual 
Operating  Plan  would  adjust  the 
number  of  livestock  allowed  per  year  to 
resource  conditions.  The  grazing 
strategy  would  be  a  deferred  rotation 
system,  with  season  of  use  nuining  from 
about  May  15  to  October  15.  Fencing, 
livestock  trailing,  water  improvements, 
cattleguards.  and  riders  would  be  used 
to  manage  the  distribution  of  livestock 
and  forage  utilization,  to  avoid  livestock 
grazing  in  some  meadows  and  riparian 
areas,  and  to  increase  livestock  control 
in  sensitive  areas.  Approximately  22 
miles  of  fence  would  be  constructed,  to 
split  three  pastures,  exclude  six 
meadows,  and  protect  two  springs. 
Dense  thickets  of  small  trees  that 
currently  impede  the  gathering  of 
livestock  woidd  be  precommercially 
thirmed  on  1500  acres  to  improve 
livestock  movement,  increase  the 
understory  diversity,  reduce  the  risk  of 
wildfire,  and  improve  tree  growth  and 
vigor. 

Preliminary  issues  include  the  effects 
of  grazing  on  the  environment, 
especially  headwater  meadows,  and 
effects  on  species  protected  under  the 
Endangered  Species  Act,  specifically  the 
Little  Colorado  spinedace  and  the 
Mexican  spotted  owl. 

The  environmental  analysis  process 
for  the  Buck  Springs  Range  Allotment 
was  initiated  on  June  25, 1998.  An 
Interdisciplinary  Team  of  Forest  Service 
resource  specialists,  and  representatives 
from  the  Arizona  Game  and  Fish 
Department,  US  Fish  and  Wildlife 
Service,  Arizona  Department  of 
Environmental  Quality,  and  the 
allotment  permittee,  developed  a 
guiding  document  for  watershed 
recovery  before  imdertaking  an  analysis 
of  the  allotment.  They  described  the 
many  factors  affecting  watershed 
conditions  within  the  allotment, 
including  elk  and  livestock  grazing, 
recreation,  transportation  system,  and 
introduced  aquatic  species.  In  a 
cooperative  effort,  the  agencies  making 
up  the  team,  developed  the  East  Clear 
Creek  Watershed  Recovery  Strategy  for 
the  Little  Colorado  Spinedace  and  Other 
Riparian  Species  to  address  many  of 


those  factors.  Using  the  document  to 
guide  actions  proposed  for  the  Buck 
Springs  Range  Allotment,  the  Team 
developed  objectives  and  proposed 
management  practices  for  the  allotment. 

The  resisting  Proposed  Action  was 
mailed  to  209  individuals,  organizations 
and  cooperating  resource  agencies  for 
review  and  comment  in  April  1999. 
From  comments  received,  the  Team 
developed  statements  to  capture  the 
substantive  issues  and  developed  6 
additional  alternatives  other  than  the 
proposed  action.  If  you  commented 
during  this  scoping  period,  these 
comments  are  already  incorporated  into 
the  analysis.  Some  of  these  alternatives 
differ  in  grazing  strategies,  utilization 
levels,  permitted  numbers  of  livestock, 
pastiu^s  utilized,  and  improvements 
required,  and  are  briefly  described  as 
follows: 

•  Proposed  action  as  discussed  above. 

•  No  graze  for  a  10-year  period. 

•  Continue  current  grazing 
management  (no  action). 

•  Continue  deferred  rotation  and  rely 
heavily  on  herding  to  affect  distribution 
of  livestock  and  to  protect  sensitive 
riparian  and  headwater  meadow 
habitats. 

•  Continue  deferred  rotation  and 
emphasize  the  use  of  northern  tier  of 
pastures,  with  most  southern  pastures 
that  include  headwater  meadows 
removed  from  the  grazing  land  base. 

•  Implement  a  rest-rotation  strategy, 
where  one-half  of  the  allotment  is 
grazed  each  year.  Distribution  of 
livestock  and  use  of  sensitive  drainages 
are  addressed  primarily  through  range 
improvements. 

•  Implement  a  rest-rotation  strategy 
on  the  northern  tier  of  pastures. 
Southern  pastures  with  headwater 
meadows  are  removed  bom  the  grazing 
land  base. 

It  is  anticipated  that  environmental 
analysis  and  preparation  of  the  draft  and 
final  environmental  impact  statements 
will  take  about  six  months.  The  Draft 
Environmental  Impact  Statement  can  be 
expected  March  of  2001  and  the  Final 
EIS  in  summer.  The  comment  period  on 
the  draft  environmental  impact 
statement  extends  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 


(see  Council  of  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vennont  Yankee  Nuclear 
Power  Corp  v.  NRDC,  435  US  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  enviroimiental 
impact  statement.  City  of  Angoon  v. 
Model  9th  Circuit,  (1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or.  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  December  18,  2000. 
Jim  Golden, 
Forest  Supervisor. 
[FR  Doc.  01-399  Filed  1-5-01;  8:45  am] 

BILUNO  COOC  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  4  of  the  Iowa  State  Technical 
Guide 

agency:  Natural  Resources 
Conservation  Service  (NRCS).  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Iowa  NRCS 
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State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Iowa 
that  changes  must  be  made  in  the  NRCS 
State  Technical  Guide  specifically  in 
Section  4,  Practice  Standards  and 
Specifications  #590,  Nutrient 
Management,  to  account  for  improved 
technology.  This  practice  can  be  used  in 
systems  that  treat  highly  erodible  land. 
DATES:  Comments  will  be  received  on  or 
before  February  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  Brown,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Federal  Building,  210  Walnut  Street, 
693  Federal  Building,  Des  Moines,  Iowa 
50309;  at  515/284-4260;  fax  515/284- 
4394. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  December  26,  2000. 
Dennis  Pate, 

Assistant  State  Conservationist-Technology. 
[FR  Doc.  01^00  Filed  1-5-01:  8:45  am) 

BILUNG  CODE  3410-16-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Proposed  Collection  Reinstatement; 
Comment  Request 

SUMMARY:  The  Broadcasting  Board  of 
Governors  (BBG),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  titled,  "Interviews  and  Other 
Audience  Research  for  Radio  and  TV 
Marti".  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  [Public  Law  104- 
13:  44  U.S.C.  3506(c)(2)(A)]. 

The  information  collection  activity 
involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  BBG  (formerly  the  United 
States  Information  Agency)  in 
accordance  with  Public  Law  98-11.  the 


Radio  Broadcasting  to  Cuba  Act,  dated, 
October  4,  1983.  to  provide  for  the 
broadcasting  of  accurate  information  to 
the  people  of  Cuba  and  for  other 
purposes.  This  act  was  then  amended  by 
Pub.  Law  101-246.  dated,  February  16, 
1990,  which  established  the  authority 
for  TV  Marti. 

DATES:  Comments  are  due  on  or  before 
March  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  BBG,  M/AO,  Room  1657A-1, 
330  Independence  Avenue,  SW., 
Washington,  DC  20237,  telephone  (202) 
205-9692,  e-mail  address 
JGiovett@IBB.GOV;  or  OMB  Desk 
Officer  for  BBG,  Mr.  David  Rostker. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  Library,  Room  10202,  NEOB, 
Washington,  DC  20503,  Telephone  (202) 
395-3897. 

Copies:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  submitted  to  OMB  for  approval 
may  be  obtained  from  the  BBG 
Clearance  Officer. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  proposed 
collection  of  information  is  estimated  to 
average  .11  hours  per  response  (6.6 
minutes),  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Responses  are  volimtary 
and  respondents  will  be  required  to 
respond  only  one  time.  Comments  are 
requested  on  the  proposed  information 
collection  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(b)  The  accuracy  of  the  Agency's 
burden  estimates; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  the  Agency 
Clearance  Officer,  Ms.  Jeannette 
Giovetti,  BBG,  M/AO,  Room  1657A-1, 
330  Independence  Avenue,  SW., 
Washington,  DC  20237,  telephone  (202) 
205-9692,  e-mail  address 
JGiovett@IBB.GOV;  or  to  the  OMB  Desk 


Officer  for  BBG,  Mr.  David  Rostker, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Docket  Library,  Room  10202,  NEOB, 
Washington,  IX:  20503,  Telephone  (202) 
395-3897. 

Current  Actions:  The  BBG  is 
requesting  reinstatement  of  this 
collection  for  a  three-year  period  and 
approval  for  a  revision  to  the  burden 
hours. 

Title:  Interviews  and  Other  Audience 
Research  for  Radio  and  TV  Marti. 

Abstract:  Data  from  this  information 
collection  are  used  by  BBG's  Office  of 
Cuba  Broadcasting  (OCB)  in  fulfillment 
of  its  mandate  to  evaluate  effectiveness 
of  Radio  and  TV  Marti  operations  by 
estimating  the  audience  size  and 
composition  for  broadcasts;  and  assess 
signal  reception,  credibility  and 
relevance  of  programming  through  this 
research. 

Proposed  Frequency  of  Responses: 

Number  of  Respondents— 4880. 

Recordkeeping  Hours — .  1 1 . 

Total  Annual  Burden — 560. 

Dated:  January  2.  2001. 
Dennis  D.  Sokol, 
Director  of  Administration. 
[FR  Doc.  01-450  Filed  1-5-01;  8:45  am] 
BILUNG  COOE  SSIO-OI-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846) 

Braice  Rotors  From  the  People's 
Republic  of  China:  Preliminary  Results 
and  Partial  Rescission  of  the  Fourth 
New  Shipper  Review  and  Rescission  of 
the  Third  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  fourth  new 
shipper  review  and  rescission  of  third 
antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
is  currently  conducting  the  fourth  new 
shipper  review  and  third  administrative 
review  of  the  antidumping  duty  order 
on  brake  rotors  from  the  People's 
Republic  of  China  covering  the  period 
April  1,  1999,  through  March  31,  2000. 
The  fourth  new  shipper  review  covers 
two  exporters.  The  Department  of 
Commerce  is  preliminarily  rescinding  in 
part  the  fourth  new  shipper  review  with 
respect  to  one  exporter.  We  have 
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preliminarily  determined  that  sales  have 
not  been  made  below  normal  value  by 
the  other  exporter.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  the  fourth  new  shipper  review,  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  no  antidumping  duties  on  entries 
of  subject  merchandise  during  the 
period  of  review  from  the  exporter  that 
cooperated  in  the  review,  for  which  the 
importer-specific  assessment  rates  are 
zero  or  de  minimis  (i.e.,  less  than  0.50 
percent),  and  to  continue  to  assess 
duties  on  all  entries  of  subject 
merchandise  made  during  the  period  of 
review  by  the  other  uncooperative 
exporter  at  the  coimtry-wide  rate. 
Furthermore,  we  will  instruct  the  U.S. 
Customs  Service  ("the  Customs 
Service")  to  require  a  cash  deposit  on  all 
future  entries  of  the  subject 
merchandise  from  the  imcooperative 
ejroorter  at  the  coimtry-wide  rate. 

The  third  administrative  review 
covers  three  exporter/producer 
combinations  (see  "Background" 
section  of  this  notice  for  further 
discussion).  The  Department  of 
Commerce  ("the  Department")  is 
preliminarily  rescinding  the  third 
administrative  review  because  none  of 
the  respondents  made  shipments  of  the 
subject  merchandise  during  the  period 
of  review  ("POR").  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  We  will  issue  the 
final  results  no  later  than  120  days  from 
the  date  of  publication  of  this  notice. 
EFFECTIVE  DATE:  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Brian  Ledgerwood, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-1766  or  (202)  482-3836. 
respectively. 

The  Applicable  Statute:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departmeiit's 
regulations  are  to  19  CFR  Part  351 
(2000). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  28,  2000,  the  petitioner' 
requeisted  an  administrative  review 
pursuant  to  19  CFR  351.213(b)  for  three 


exporter/producer  combinations  that 
received  zero  rates  in  the  less-than-fair- 
valne  ("LTFV")  investigation  and  thus 
were  excluded  from  the  antidumping 
duty  order  only  with  respect  to  brake 
rotors  sold  through  the  specified 
exporter/producer  combinations.^ 

Also  on  April  28.  2000,  the 
Department  received  timgly  requests 
bom  Hongfa  Machinery  (Dalian)  Co., 
Ltd.  ("Hongfa")  and  Luoyang  Haoxiang 
Brake  Disc  Factory  ("Luoyang")  for  a 
new  shipper  review  of  this  antidumping 
duty  order  in  accordance  with  19  CFR 
351.214(c).  In  their  requests  for  a  new 
shipper  review  and  in  accordance  with 
19  CFR  351.214(b)(2)(i)  and  (iii)(A), 
Hongfa  and  Luoyang  each  certified  that 
it  did  not  export  the  subject 
merchandise  to  the  United  States  diuing 
the  period  covered  by  the  original  LTFV 
investigation,  and  that  it  is  not  affiliated 
with  any  company  which  exported 
subject  merchandise  to  the  United 
States  during  the  period  of 
investigation.  Hongfa  and  Luoyang  also 
certified  that  their  export  activities  are 
not  controlled  by  the  central 
government  of  the  People's  Republic  of 
China  ("PRC ").  Pursuant  to  19  CFR 
351.214(b)(2)(iv).  Hongfa  and  Luoyang 
submitted  documentation  establishing 
the  date  on  which  the  merchandise  was 
first  entered  for  consumption  in  the 
United  States,  the  volume  of  that  first 
shipment,  and  the  date  of  the  first  sale 
to  an  unaffiliated  customer  in  the 
United  States. 

On  May  22,  2000,  the  excluded 
exporter/producer  combinations 
submitted  a  letter  in  which  they 
contended  that  the  Department  did  not 
have  the  basis  for  conducting  an 
administrative  review  of  them  because 
they  were  excluded  from  the 
antidumping  duty  order  on  brake  rotors 
fi^m  the  PRC.  On  May  26,  2000,  the 
Department  initiated  an  administrative 
review  covering  the  exporter/producer 
combinations  which  received  zero  rates 
in  the  LTFV  investigation  only  with 
respect  to  their  U.S.  sales  of  brake  rotors 
produced  by  companies  other  than 
those  included  in  the  excluded 
exporter/producer  combinations  noted 
above  (see  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  (65  FR  35320,  June  2,  2000)).  hi 
accordance  with  19  CFR  351.214(d),  the 


■  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Aftennarliet  Manufacturers. 


^  The  excluded  exporters/producer  combinations 
are:  (1)  China  National  Automobile  Industry  Import 
&  Export  Corporation  ("CAIEC")  or  Shandong 
Laizhou  CAPCO  Industi^  ("Laizhou  CAPCO')/ 
Laizhou  CAPCO;  (2)  Shenyang  Honbase  Machinery 
Co.,  Ltd.  ("Shenyang  Honbase")  or  Laizhou  Luyuan 
Automobile  Fittings  Co.,  Ltd.  ("Laizhou  Luyuan")/ 
Shenyang  Honbase  or  Laizhou  Luyuan:  and  (3) 
China  National  Machinery  and  Equipment  Import  & 
Export  (Xinjiang)  Co.,  Ltd.  ("Xinjiang")/Zibo  Botai 
Manufocturing  Co.,  Ltd.  ("Zibo"). 


Department  also  initiated  a  new  shipper 
review  covering  Hongfa  and  Luoyang  on 
May  26,  2000.  See  Brake  Rotors  from  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Duty  Review, 
65  FR  35322  (June  2,  2000). 

On  June  5  and  6,  2000,  we  issued  a 
questionnaire  to  each  PRC  company 
listed  in  the  brake  rotor  initiation 
notices.  On  Jime  28,  2000,  the 
Department  provided  the  parties  an 
opportimity  to  submit  publicly  available 
information  for  consideration  in  these 
preliminary  results.  On  June  29,  2000, 
Hongfa  and  Luoyang  requested  an 
extension  of  time  until  July  21,  2000,  to 
file  their  responses  to  the  antidumping 
duty  questioimaire,  which  the 
Department  subsequently  granted  on 
July  7,  2000. 

Also  on  Jime  29,  2000,  both 
respondents  agreed  to  waive  the  time 
limits  applicable  to  the  new  shipper 
review  and  to  permit  the  Department  to 
conduct  the  new  shipper  review 
concurrently  with  the  administrative 
review.  Therefore,  the  Department 
issued  a  Federal  Register  notice  stating 
that  it  intended  to  conduct  the  new 
shipper  review  concvirrent  with  the 
administrative  review  (see  Brake  Rotors 
from  the  People's  Republic  of  China: 
Notice  of  Extension  of  Time  Umits  for 
the  Preliminary  and  Final  Results  of  the 
Fourth  New  Shipper  Antidumping  Duty 
Review,  65  FR  51294  (August  23,  2000)). 

On  July  7,  2000,  each  of  the  exporters 
which  received  zero  rates  in  the  LTFV 
investigation  stated  that  dimng  the  POR 
it  did  not  make  U.S.  sales  of  brake  rotors 
produced  by  companies  other  than 
those  included  in  its  respective 
excluded  exporter/producer 
combination.  On  July  21,  2000,  Hongfa 
and  Luoyang  submitted  their 
questionnaire  responses.  On  hily  26, 
2000,  the  petitioner  requestea  an 
extension  of  time  until  October  18, 
2000,  to  submit  publicly  available 
information  in  this  proceeding.  On  July 
31,  2000,  the  Department  granted  the 
petitioner's  request  and  extended  the 
time  limit  for  the  submission  of  publicly 
available  information  by  all  parties. 

On  September  8,  2000,  the  petitioner 
submitted  a  letter  in  which  it  requested 
that  the  Department  conduct 
verification  of:  (1)  The  responses 
submitted  by  the  two  respondents  in  the 
new  shipper  review;  (2)  the  no- 
shipment  claims  made  by  the  exporters 
named  in  the  three  exporter/producer 
combinations  excluded  from  the 
antidimiping  duty  order;  and  (3)  the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  and  National 
Industrial  and  Commercial 
Administration  Bureau  ("NICAB").  On 
September  14,  2000,  the  Department 
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issued  a  decision  memorandum  which 
outlined  the  Department's  reasons  for 
conducting  a  review  of  the  exporter/ 
producer  combinations  receiving  rates 
of  zero  in  the  LTFV  investigation  with 
respect  to  shipments  of  merchandise 
produced  by  manufactiu-ers  other  than 
those  in  the  respective  excluded 
exporter/producer  combinations  (see 
September  14,  2000,  Memorandum  from 
the  team  to  Louis  Apple,  Office 
Director).  On  September  15,  2000,  the 
petitioner  submitted  comments  on  the 
questionnaire  responses  submitted  by 
Hongfa  and  Luoyang.  On  September  25; 
2000,  the  Department  issued 
supplemental  questionnaires  to  Hongfa 
and  Luoyang.  On  September  29,  2000, 
Hongfa  and  Luoyang  requested  an 
extension  of  time  until  October  16, 
2000,  to  file  their  responses  to  the 
supplemental  questionnaire,  which  the 
Department  subsequently  granted  on 
October  6,  2000. 

In  order  to  substantiate  the  claims 
made  by  the  exporter/producer 
combinations  excluded  from  the  order 
that  they  did  not  ship  merchandise  from 
producers  other  than  those  covered  by 
their  exclusion,  on  September  27,  2000, 
the  Department  conducted  a  data  query 
on  brake  rotor  entries  made  during  the 
POR  from  all  exporters  named  in  the 
excluded  exporter/producer 
combinations.  As  a  result  of  the  data 
query  on  September  28,  2000,  the 
Department  requested  that  the  Customs 
Service  confirm  the  actual  manufacturer 
for  specific  entries  associated  with  the 
excluded  exporter/producer 
combinations. 

On  October  4,  2000,  in  response  to  the 
petitioner's  September  8,  2000,  letter 
requesting  the  verification  of  eJl 
respondents  in  these  reviews,  the 
Department  informed  the  petitioner  that 
it  (1)  did  intend  to  conduct  verification 
of  the  responses  submitted  by  Hongfa 
and  Luoyang;  (2)  did  not  intend  to 
conduct  verification  of  the  sales  records 
of  the  exporters  named  in  the  three 
exporter/producer  combinations  unless 
the  results  of  its  Customs  data  query  of 
U.S.  entries  of  brake  rotors  during  the 
POR  revealed  that  an  excluded  exporter 
shipped  brake  rotors  produced  by  a  firm 
other  than  the  producer  named  in  the 
corresponding  excluded  exporter/ 
producer  combination;  and  (3)  did  not 
intend  to  visit  MOFTEC  or  NICAB 
because  the  information  provided  by  the 
petitioner  in  its  September  8,  2000, 
submission  did  not  serve  as  a  sufficient 
basis  for  conducting  such  visits  (see  the 
October  4,  2000,  Letter  from  Louis 
Apple,  Office  Director,  to  Mr.  Leslie  A. 
Click  for  further  details). 

On  October  16,  2000,  the  Department 
received  a  supplemental  questionnaire 


response  from  Hongfa,  but  did  not 
receive  a  response  from  Luoyang.  On 
October  18,  2000,  Luoyang's  counsel 
submitted  a  letter  which  stated  that  it 
was  withdrawing  its  notice  of 
appearance  on  behalf  of  Luoyang  in  the 
proceeding.  Also  on  October  18,  2000, 
the  petitioner  submitted  publicly 
available  information  for  use  in  valuing 
the  factors  of  production.  On  October 
25,  2000,  the  respondents  provided 
rebuttal  publicly  available  information 
and  comments  on  the  publicly  available 
information  submitted  by  the  petitioner. 

On  October  20,  2000,  the  Department 
provided  a  verification  outline  to 
Hongfa.  Also  on  October  20,  2000,  the 
Department  issued  a  letter  to  Luoyang 
which  provided  the  firm  with  an 
additional  extension  of  time  to  submit 
its  supplemental  questionnaire 
response.  The  Department  also  notified 
Luoyang  that  if  it  did  not  provide  its 
supplemental  questionnaire  response  by 
October  26,  2000,  the  Department  would 
(1)  conclude  that  Luoyang  was  no  longer 
participating  in  the  proceeding;  (2) 
cancel  plans  to  conduct  verification  of 
Luoyang's  response;  and  (3)  use  the 
facts  available  with  respect  to  Luoyang 
for  the  preliminary  results. 

On  October  23,  2000,  the  petitioner 
submitted  a  letter  objecting  to  the 
extension  of  time  the  Department  had 
granted  to  Luoyang  for  its  supplemental 
response.  On  October  24,  2000,  the 
Department  placed  on  the  record 
correspondence  obtained  from  the  U.S. 
Embassy  in  Beijing  which  indicated  that 
Luoyang  did  not  intend  to  participate 
further  in  the  new  shipper  review  (see 
October  24,  2000,  Memorandum  from 
the  case  analyst  to  the  file  for  further 
details).  Also  on  October  24,  2000,  the 
petitioner  filed  comments  related  to  the 
Department's  verification  of  Hongfa. 

On  October  25,  2000,  the  Department 
issued  a  memorandum  stating  that  it 
preliminarily  found  no  evidence  that 
shipments  of  merchandise  subject  to  the 
order  were  made  by  the  three  exporter/ 
producer  combinations  during  the  POR. 
From  October  30  through  November  2, 
2000,  the  Department  conducted 
verification  of  the  information 
submitted  by  Hongfa.  in  accordance 
with  19  CFR  351.307. 

On  November  15,  2000,  the  petitioner 
submitted  a  copy  of  a  PRC  law  (j.e., 
"Rules  for  the  Implementation  of  the 
Law  of  the  People's  Republic  of  China 
on  Foreign-Capital  Enterprises")("Rules 
for  Foreign-Capital  Enterprises")  and 
claimed  that  the  Department  should 
resort  to  facts  available  with  respect  to 
Hongfa  because  Hongfa  did  not  provide 
a  copy  of  this  law  in  its  entirety  at 
verification  emd  because  certain  sections 
of  the  law  allegedly  demonstrate  that 


the  PRC  government  maintains  de  ]uTe 
and  de  facto  control  over  foreign-capital 
companies  like  Hongfa  in  the  PRC. 
Moreover,  the  petitioner  renewed  its 
request  that  the  Department  conduct 
verification  of  MOFTEC  and  other  PRC 
government  entities  based  on  the 
contents  of  the  PRC  law  it  submitted. 

On  November  30,  2000,  the 
Department  issued  its  verification  report 
on  Hongfa. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  brake  rotors  made  of  gray 
cast  iron,  whether  finished, 
semifinished,  or  unfinished,  ranging  in 
diameter  from  8  to  16  inches  (20.32  to 
40.64  centimeters)  and  in  weight  from  8 
to  45  pounds  (3.63  to  20.41  kilograms). 
The  size  parameters  (weight  and 
dimension)  of  the  brake  rotors  limit 
their  use  to  the  following  types  of  motor 
vehicles:  automobiles,  all-terrain 
vehicles,  vans  and  recreational  vehicles 
under  "one  ton  and  a  half,"  and  light 
trucks  designated  as  "one  ton  and  a 
half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g.. 
General  Motors,  Ford,  Chrysler.  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
these  reviews  are  not  certified  by  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  the 
reviews  are  brake  rotors  made  of  gray 
cast  iron,  whether  finished, 
semifinished,  or  unfinished,  with  a 
diameter  less  than  8  inches  or  greater 
than  16  inches  (less  than  20.32 
centimeters  or  greater  than  40.64 
centimeters)  and  a  weight  less  than  8 
poimds  or  greater  than  45  pounds  (less 
than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  ciurently  classifiable 
under  subheading  8708.39!5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ( "HTSUS  ").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  these 
reviews  is  dispositive. 
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Period  of  Reviews 

The  period  of  review  ("POR")  covers 
April  1, 1999.  through  March  31,  2000. 

Verificatioii 

As  provided  in  section  782(iK2)  of  the 
Act,  we  verified  information  provided 
by  Hongfa.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
verification  report  (see  the  November 
30,  2000,  Hongfa  verification  report  for 
further  discussion). 

Rescission  of  AdministratiTe  Review 

Pursuant  to  19  CFR  351.213(d)(3),  we 
have  preliminarily  determined  that, 
during  the  POR.  the  three  exporter/ 
producer  combinations  which  received 
zero  rates  in  the  LTFV  investigation  did 
not  make  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  Specifically,  we  preliminarily 
determined  that  during  the  POR,  (1) 
neither  CAIEC  nor  Laizhou  CAPCO 
exported  brake  rotors  to  the  United 
States  that  were  manufactured  by 
producers  other  than  Laizhou  CAPCO; 
(2)  neither  Shenyang  Honbase  nor 
Laizhou  Lu3man  exported  brake  rotors 
to  the  United  States  that  were 
manufaCrtured  by  producers  other  than 
Shenyang  Honbase  or  Laizhou  Luyuan; 
and  (3)  Xinjiang  did  not  export  brake 
rotors  to  the  United  States  that  were 
manufactured  by  producers  other  than 
Zibo  (see  October  25.  2000. 
Memorandum  fi'om  the  case  analyst  to 
the  file).  In  order  to  make  this 
determination,  we  first  examined  POR 
subject  merchandise  shipment  data 
maintained  by  the  Customs  Service.  We 
then  requested  the  Customs  Service  to 
examine  the  documentation  filed  at  the 
U.S.  port  for  selected  entries  made  by 
the  exporters  at  issue  to  determine  the 
manufactiirer  of  the  merchandise.  Based 
on  the  results  of  our  query,  we  are 
preliminarily  rescinding  the 
administrative  review  because  we  found 
no  evidence  that  the  exporter/producer 
combinations  subject  to  this  review 
made  U.S.  shipments  of  the  subject 
merchandise  during  the  POR. 

Partial  Rescission  of  New  Shipper 
Review 

We  are  also  preliminarily  rescinding 
in  part  the  fourth  new  shipper  review 
with  respect  to  Luoyang  based  on  its 
decision  not  to  submit  a  response  to  the 
Department's  supplemental 
questionnaire  and  not  to  cooperate  in 
this  review  which  Luoyang  itself 
requested.  As  a  consequence  of 
Luoyang's  decision  to  discontinue 


participation  in  this  review,  the 
Department  canceled  verification  of 
Luoyang's  questionnaire  response, 
including  its  separate  rate  information. 
Therefore,  we  consider  Luoyang  to  be  an 
uncooperative  respondent  and  have 
made  the  adverse  inference  that 
Luoyang  does  not  qualify  for  a  separate 
rate.  We,  therefore,  have  treated 
Luoyang  as  part  of  the  non-market 
economy  ("NME")  entity.  As  part  of  the 
NME  entity,  Luoyang  is  not  entitled  to 
a  rate  as  a  new  shipper,  because  the 
NME  entity  as  a  whole  was  subject  to 
the  LTFV  investigation.  For  these 
reasons,  we  are  rescinding  the  new 
shipper  review  with  respect  to  Luoyang. 

Separate  Rates 

hi  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidiunping 
duty  deposit  rate  (i.e.,  a  PRC-wide  rate). 

Tne  cooperative  respondent  in  the 
new  shipper  review,  Hongfa.  is  wholly 
foreign-owned.  Thus,  for  Hongfa, 
because  we  have  no  evidence  indicating 
that  it  is  imder  the  control  of  the  PRC 
government,  a  separate  rates  analysis  is 
not  necessary  to  determine  whether  it  is 
independent  from  government  control 
(see  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Creatine 
Monohydmte  from  the  People's 
Republic  of  China.  64  FR  71104,  71105 
(December  20, 1999);  Preliminary 
Results  of  First  New  Shipper  Review  and 
First  Antidumping  Duty  Administrative 
Review:  Certain  Preserved  Mushrooms 
from  the  People's  Republic  of  China,  65 
FR  66703,  66705  (November  7,  2000); 
and  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
From  the  People's  Republic  of  China 
("Bicycles")  61  FR  19026  (April  30, 
1996)). 

With  respect  to  the  petitioner's 
November  15,  2000,  claim  that  Hongfa 
should  be  denied  a  separate  rate  because 
it  withheld  information  at  verification, 
we  find  that  Hongfa  complied  fully  with 
the  Department's  request  for 
information.  Specifically,  the 
Department  requested  Hongfa  to  provide 
documentation  on  the  registered  capital 
requirements  for  wholly-foreign  owned 
companies  in  the  PRC.  In  response  to 
the  Department's  request  for 
information,  Hongfa  provided  an 
excerpt  from  the  PRC  law,  Rules  for 
Foreign-Capital  Enterprises,  which 
discussed  the  timeframe  PRC  companies 
(such  as  Hongfa)  had  in  order  to  meet 
registered  capital  requirements  for 
obtaining  business  licenses  (see  page 
five  of  the  Hongfa  verification  report). 


Hongfa  complied  fully  with  the 
Department's  request  for  information  in 
this  area.  Thus,  the  petitioner's  claim  is 
without  merit. 

With  respect  to  the  petitioner's  claim 
that  certain  sections  of  the  PRC 
govenunent  document  at  issue  indicate 
de  jure  and  de  facto  government  control 
of  the  export  activities  of  wholly 
foreign-owned  companies  such  as 
Hongfa,  we  note  that  the  document  in 
question  does  not  contain  compelling 
information  which  would  lead  us  to 
believe  that  the  PRC  government 
exercises  de  jure  or  de  facto  control  over 
all  foreign-owned  PRC  companies.  (For 
further  discussion,  see  the  control 
criteria  of  our  separate  rates  test  arising 
out  of  the  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Sparklers  from 
the  People's  Republic  of  China,  56  FR 
20588  (May  6, 1991)  and  amplified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2. 1994)  ("Silicon 
Carbide").)  In  Hongfa's  case,  since  this 
company  is  wholly  foreign-owned,  it  is 
not  necessary  to  apply  the  separate  rates 
test  to  it  (see  discussion  above). 
Therefore,  the  petitioner's  claim  that 
certain  sections  of  the  1990  Rules  for 
Foreign-Capital  Enterprises  indicate  de 
jure  and  de  facto  government  control  is 
moot. 

Finally  with  respect  to  the  petitioner's 
request  diat  the  Department  should 
conduct  visits  of  MOFTEC  and  NICAB 
based  on  the  requirements  contained  in 
the  Rules  for  Foreign  Enterprises,  the 
Department  does  not  consider  the 
contents  of  that  law  to  provide  sufficient 
grounds  for  conducting  visits  at 
MOFTEC  and  NICAB  in  order  to  further 
interpret  the  regulations  contained  in 
the  above-mentioned  document. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Hongfa  to  the 
United  States  were  made  at  LTFV,  we 
compared  the  export  price  to  the  normal 
value,  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below. 

Export  Price 

We  used  export  price  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  by  the  exporter  directly  to  an 
unaffiliated  customer  in  the  United 
States  prior  to  importation  and 
constructed  export  price  was  not 
otherwise  indicated. 

For  Hongfa,  we  calculated  export 
price  based  on  packed.  FOB  foreign  port 
prices  to  the  first  unaffiliated  purchaser 
in  the  United  States.  Where  appropriate, 
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we  made  deductions  from  the  starting 
price  (gross  unit  price)  for  foreign 
inland  freight  and  foreign  brokerage  and 
handling  charges  in  the  PRC,  in 
accordance  with  section  772(c)  of  the 
Act.  Because  foreign  inland  freight  and 
foreign  brokerage  and  handling  fees 
were  provided  by  PRC  service  providers 
or  paid  for  in  a  reminbi,  we  based  those 
charges  on  surrogate  rates  from  India 
(see  "Surrogate  Country"  section  below 
for  further  discussion  of  our  surrogate 
country  selection).  To  value  foreign 
inland  trucking  charges,  we  used  a 
November  1999  average  truck  freight 
value  based  on  price  quotes  from  Indian 
trucking  companies.  We  most  recently 
used  this  rate  in  the  second 
administrative  review  of  brake  rotors 
frtim  the  PRC  (see  Brake  Rotors  from  the 
People's  Republic  of  China:  Final 
Results  of  Third  New  Shipper  Review 
and  Final  Results  and  Partial  Rescission 
of  Second  Antidumping  Duty 
Administrative  Review,  65  FR  64664 
(October  30,  2000)  (which  cites  to  the 
"Issues  and  Decision  Memorandum" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Troy  H.  Cribb, 
Assistant  Secretary  for  Import 
Administration,  dated  October  24, 
2000))  ("Brake  Rotors  Second 
Administrative  Review")).  To  value 
foreign  brokerage  and  handling 
expenses,  we  relied  on  public 
information  reported  in  the  1997-1998 
antidumping  duty  new  shipper  review 
of  stainless  steel  wire  rod  from  India 
(see  also  Brake  Rotors  Second 
Administrative  Review).  Based  on  our 
verification  findings,  we  revised  the 
reported  distance  from  Hongfa  to  the 
port  of  exportation  (see  Hongfa 
verification  report  at  page  3). 

In  its  pre-verification  comments,  the 
petitioner  claimed  that  Hongfa's  POR 
sale  is  not  a  bona  fide  transaction  due 
to  the  circumstances  surrounding  the 
sale.  In  prior  cases,  the  Department  has 
considered  factors  such  as  timing,  sale 
price,  transportation  costs,  other 
expenses  borne  by  the  importer,  and 
whether  the  merchandise  was  resold  by 
the  importer  at  a  loss  to  determine 
whether  a  sale  was  a  bona  fide 
transaction  (see  Preliminary  Results  of 
First  New  Shipper  Review  and  First 
Antidumping  Duty  Administrative 
Review:  Certain  Preserved  Mushrooms 
from  the  People's  Republic  of  China,  65 
FR  66703,  66706  (November  7,  2000)) 
("Mushrooms  from  the  PRC").  (See  also 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Romania:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review,  63  FR  47232  (September  4, 
1998)  and  American  Silicon 


Technologies  v.  United  States,  CIT  Slip 
Op.  00-84  Quly  17.  2000).)  As  described 
in  the  Hongfa  verification  report,  we 
verified  that  Hongfa  made  only  one  sale 
to  the  U.S.  market  during  the  POR  and 
that  Hongfa  has  made  no  other  sales  to 
the  United  States  since  the  POR  (i.e..  as 
of  the  date  of  verification).  Therefore, 
unlike  Mushrooms  from  the  PRC.  we 
could  not  compare  sales  prices  for  the 
subject  merchandise  during  the  POR 
with  sales  prices  after  the  POR. 
Moreover,  we  have  no  evidence  on  the 
record  to  support  a  conclusion  that  the 
price  for  the  reviewed  sale  is  not 
commercially  reasonable  or  the  result  of 
arm's-length  bargaining.  There  is  also  no 
record  evidence  that  the  importer  resold 
the  merchandise  at  a  loss.  Furthermore, 
the  transportation  costs  and  other 
expenses  borne  by  the  importer  based 
on  the  respondent's  terms  of  sale  are 
consistent  with  those  incurred  by  other 
importers  of  the  subject  merchandise  in 
previous  administrative  reviews,  new 
shipper  reviews  and  the  LTFV 
investigation.  In  addition,  while  the  sale 
occurred  shortly  before  the  end  of  the 
POR,  the  timing  of  the  transaction  is  not 
a  basis  in-and-of-itself  to  render  the 
transaction  less  than  bona  fide  (see 
Mushrooms  from  the  PRC,  65  at  FR 
66706).  Therefore,  absent  evidence  to 
the  contrary,  we  have  determined 
Hongfa's  sale  to  be  a  bona  fide 
transaction  for  purposes  of  this  review. 

Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  a  NME  coimtry. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  a  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority  (see  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Reviews.  Partial  Rescission  of 
the  Antidumping  Duty  Administrative 
Review,  and  Rescission  of  a  New 
Shipper  Review:  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China,  65  FR  60399,  60404  (October  11, 
2000).  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment.  Accordingly,  we  calculated 
normal  value -in  accordance  with  section 
773(c)  of  the  Act,  which  applies  to  NME 
countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  a  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 


of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  India  and  Indonesia  are 
among  the  countries  comparable  to  the 
PRC  in  terms  of  overall  economic 
development  (see  June  12,  2000, 
Memorandum  from  the  Office  of  Policy 
to  the  case  analyst).  In  addition,  based 
on  publicly  available  information 
placed  on  the  record,  India  is  a 
significant  producer  of  the  subject 
merchandise.  Accordingly,  we 
considered  India  the  primary  surrogate 
country  for  purposes  of  valuing  the 
factors  of  production  because  it  meets 
the  Department's  criteria  for  surrogate 
coimtry  selection.  Where  we  could  not 
find  surrogate  values  from  India,  we 
used  values  frx)m  Indonesia. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  normal  value 
based  on  the  factors  of  production 
-  which  included,  but  were  not  limited  to: 
(A)  hours  of  labor  required;  (B) 
quantities  of  raw  materials  employed; 
(C)  amoimts  of  energy  and  other  utilities 
consumed;  and  (D)  representative 
capital  costs,  including  depreciation. 
We  used  the  factors  reported  by  Hongfa 
which  produced  the  brake  rotors  it 
exported  to  the  United  States  during  the 
POR.  To  calculate  normal  value,  we 
multiplied  the  reported  unit  factor 
quantities  by  publicly  available  Indian 
or  Indonesian  values.  Based  on  our 
verification  findings,  we  revised  (1)  the 
factor  for  lug  bolts;  (2)  the  factor  for 
packing  labor;  and  (3)  the  distances 
from  Hongfa  to  each  of  its  suppliers  (see 
page  three  of  the  Hongfa  verification 
report  and  December  18,  2000, 
Memorandum  from  case  analyst  to  the 
file). 

In  its  October  18,  2000,  publicly 
available  information  submission,  the 
petitioner  argued  that  the  Department 
should  use  price  data  from  International 
Business  Information  Services  ("IBIS") 
rather  than  from  the  Indian  government 
publication  Monthly  Statistics  of  the 
Foreign  Trade  of  India  ("Monthly 
Statistics")  to  value  a  number  of  direct 
and  packing  material  inputs  because  the 
IBIS  data  is  (1)  the  most 
contemporaneous  with  the  POR;  (2)  it  is 
based  on  Indian  Customs  statistics;  and 
(3)  it  has  been  used  to  value  inputs  in 
previous  NME  cases.  In  its  October  25, 
2000,  rebuttal  comments,  the 
respondent  pointed  out  that  the  IBIS 
data,  though  more  contemporaneous  to  • 
the  POR  than  Monthly  Statistics,  is  less 
representative  of  the  import  prices  paid 
for  the  inputs  in  question  because  the 
values  the  petitioner  submitted  from 
IBIS  either  were  based  on  specific 
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shipments  from  only  a  few  market 
economy  countries  or  the  values  were 
not  specific  to  the  input  reported  by  the 
respondent.  After  considering  the  data 
and  arguments  made  by  the  parties  with 
respect  to  this  issue,  for  these 
preliminary  results,  we  have  relied  on 
data  from  Monthly  Statistics  rather  than 
IBIS  to  value  the  inputs  in  question 
because  either  the  former  data  were 
more  representative  of  Indian  import 
prices  or  the  latter  data  did  not  allow 
the  Department  to  value  properly  the 
factor  reported  by  the  respondent  (see 
detailed  discussion  below). 

The  Department's  selection  of  the 
surrogate  values  applied  in  this 
determination  was  based  on  the  quality, 
specificity,  and  contemporaneity  of  the 
data.  As  appropriate,  we  adjusted  input 
prices  to  make  them  delivered  prices. 
For  those  values  not  contemporaneous 
with  the  FOR  and  quoted  in  a  foreign 
currency,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

To  value  pig  iron,  ferrosilicon,  and 
ferromanganese,  we  used  April  1998- 
December  1998  average  import  values 
from  Monthly  Statistics.  For  steel  scrap 
and  lubrication  oil,  we  used  April  1998- 
August  1998  average  import  values  from 
Monthly  Statistics.  For  limestone,  we 
used  an  April  1998-March  1999  average 
import  value  from  Monthly  Statistics 
rather  than  the  May  1999-^March  2000 
IBIS  value.  Monthly  Statistics  provided 
a  more  representative  Indian  import 
value  for  limestone  because  it  covers  all 
imports  of  limestone  into  India.  The 
IBIS  data  appears  to  be  based  on  a 
limited  nimiber  of  shipments  of 
limestone  to  India.  Furthermore,  one  of 
those  limestone  shipments  is  from  an 
unknown  exporting  country  accounting 
for  51  percent  of  the  total  import  value 
based  on  the  IBIS  data. 

The  brake  rotors  Hongfa  produced 
during  the  FOR  use  lug  bolts  and  ball 
bearing  cups.  Because  we  could  not 
obtain  a  product-specific  price  from 
India  to  value  lug  bolts  (see  Bicycles,  61 
FR  at  19040  (Comment  17)),  we  used  a 
January-March  1999  product-specific 
import  value  from  the  Indonesian 
government  publication  Foreign  Trade 
Statistical  Bulletin.  To  value  ball 
bearing  cups,  we  used  an  April  1998- 
December  1998  average  import  value 
frtjm  Monthly  Statistics. 

To  value  coking  coal,  we  used  an 
April  1998- August  1998  average  import 
price  frtim  Monthly  Statistics.  We  also 
added  an  amoimt  for  loading  and 
additional  transportation  charges 
associated  with  delivering  coal  to  the 
factory  based  on  June  1999  Indian  price 
data  contained  in  the  periodical 


Business  Line.  To  value  firewood,  we 
used  a  1991  domestic  value  from  the 
Food  and  Agricultural  Organization  of 
the  United  Nations'  working  paper. 
Wood  Materials  from  Non-Forest  Areas. 
which  is  the  most  recent  value  available 
for  this  input.  To  value  electricity,  we 
used  data  from  the  Indian  publications 
1995  Conference  of  Indian  Industries: 
Handbook  of  Statistics  and  The  Center 
for  Monitoring  Indian  Economy  and  the 
methodology  used  in  two  recent  NME 
cases.  (See  Fersulfates  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of 
Administrative  Review,  65  FR  46691, 
46692  (July  31,  2000);  Manganese  Metal 
from  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  65  FR  30067, 
30068  (May  10,  2000);  and  Preliminary 
Results  Valuation  Memorandiun). 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  selUng,  general,  and 
administrative  ("SG&A")  expenses, 
factory  overhead  and  profit,  we  used  the 
1998  financial  data  of  Jayaswals  Neco 
Limited  and  the  1998-1999  financial 
data  of  Kalyani  Brakes  Limited 
("Kalyani")  and  Rico  Auto  Industries 
Limited  ("Rico"). 

Where  appropriate,  we  removed  from 
the  surrogate  overhead  and  SG&A 
calculations  the  excise  duty  amount 
listed  in  the  financial  reports  (see  Brake 
Rotors  Investigation,  62  FR  at  9164).  We 
made  certain  adjustments  to  the  ratios 
calculated  as  a  result  of  reclassifying 
certain  expenses  contained  in  the 
financial  reports.  In  utilizing  the 
financial  data  of  the  Indian  companies, 
we  treated  the  line  item  labeled  "stores 
and  spares  consxmied"  as  part  of  factory 
overhead  because  stores  and  spares  are 
not  direct  materials  consumed  in  the 
production  process.  Based  on  publicly 
available  information,  we  considered 
the  molding  materials  (i.e.,  sand, 
bentonite,  coal  powder,  steel  pellets, 
lead  powder,  and  waste  oil)  to  be 
indirect  materials  included  in  the 
"stores  and  spares  consumed"  category 
of  the  financial  statements.  We  based 
our  factory  overhead  calcuJation  on  the 
cost  of  manufact\iring.  We  also  included 
interest  and/or  financial  expenses  in  the 
SG&A  calculation.  In  addition,  we  only 
reduced  interest  and  financial  expenses 
by  amoimts  for  interest  income  if  the 
Indian  financial  report  noted  that  the 
income  was  short-term  in  nature.  Where 
a  company  did  not  distinguish  interest 
income  as  a  line  item  within  total  "other 
income,"  we  used  the  ratio  of  interest 
income  to  total  other  income  as  reported 
for  the  Indian  metals  industry  in  the 


Reserve  Bank  of  India  Bulletin  to 
calculate  the  interest  income  amount. 
For  example,  if  an  Indian  company's 
financial  statement  indicated  that  the 
company  had  miscellaneous  receipts  or 
other  income  xmder  the  general  category 
"other  income,"  we  applied  a  ratio 
(based  on  data  contained  in  Reserve 
Bardc  of  India  Bulletin)  to  that 
miscellaneous  receipts  or  other  income 
figure  in  the  financial  statement  to 
determine  the  amount  associated  with 
short-term  interest  income.  To  avoid 
double-counting,  we  treated  the  line 
item  "packing,  freight,  and  delivery 
charges"  as  expenses  to  be  valued 
separately.  Specifically,  to  determine 
the  packing  expense,  we  used  Hongfa's 
reported  packing  material  factors.  We 
used  the  corrected  distance  (per 
verification  findings)  to  determine  the 
foreign  inland  freight  expense  (see  page 
three  of  the  Hongfa  verification  report 
for  further  discussion).  For  a  further 
discussion  of  other  adjiistments  made, 
see  the  Preliminary  Results  Valuation 
Memorandum. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRC  inland  freight, 
we  used  a  November  1999  average  truck 
freight  value  based  on  price  quotes  from 
Indian  trucking  companies. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States.  117  F. 
3d  1401  (1997),  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  freight  for  those 
material  inputs  that  are  valued  based  on 
CIF  import  values  in  the  surrogate 
country.  Therefore,  we  have  added  to 
CIF  surrogate  values  from  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  of  importation  to  the 
factory,  or  fit)m  the  domestic  supplier  to 
the  factory  on  an  input-specific  basis. 

To  value  corrugated  cartons  and  steel 
strip,  we  used  April  1998-December 
1998  average  import  values  from 
Monthly  Statistics.  For  plastic  bags,  we 
used  an  April  1997-March  1998  average 
import  value  for  plastic  bags  from 
Monthly  Statistics  because  that  data 
(which  was  based  on  plastic  bag  imports 
from  18  market  economy  countries)  was 
a  more  representative  Indian  import 
value  for  plastic  bags  than  the  more 
contemporaneous  IBIS  data  (which  was 
based  on  one  shipment  from  one 
coimtry).  To  value  adhesive  tape  and 
nails,  we  used  April  199&-March  1999 
average  import  values  from  Monthly 
Statistics  because  the  data  (which  was 
based  on  imports  of  adhesive  tape  irom 
26  market  economy  coxmtries  and 
imports  of  nails  from  10  market 
economy  countries)  was  also  more 
representative  of  Indian  import  prices 
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for  tape  and  nails  than  the  more 
contemporaneous  IBIS  data  (which  was 
based  on  one  shipment  of  tape  and  12 
shipments  of  nails  from  one  country). 
To  value  pallet  wood,  we  used  an  April 
1995-March  1996  import  value  per 
kilogram  bom  Monthly  Statistics  rather 
than  values  obtained  after  March  1996, 
because  the  more  contemporaneous 
values  appeared  aberrational  relative  to 
the  overall  value  of  the  subject 
merchandise  (see  Brake  Rotors  Second 
Administrative  Review).  Moreover,  we 
used  the  value  per  kilogram  from 
Monthly  Statistics  rather  than  the  more 
contemporaneous  value  per  piece  from 
IBIS  because  the  value  from  IBIS  did  not 
indicate  the  size  or  weight  of  a  piece  of 
wood  in  a  manner  which  would  have 
allowed  the  Department  to  value  the 
factor  reported  by  the  respondent.    - 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margin  exists  for  Hongfa 
during  the  period  April  1, 1999,  through 
March  31,  2000: 


Manufacturer/producer/exponer 

Margin 
percent 

Hongfa  Machinery  (Dalian)  Co., 
Ltd 

000 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  Any  hearing,  if  requested,  will 
be  held  on  January  3 1 ,  2001 . 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  nimiber;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 
rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  will  be  due  not  later  37  days 
after  the  date  of  publication  of  this 
notice.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argiunent.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 


five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  these  administrative  and  new 
shipper  reviews,  including  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  briefs  or  at  the  hearing,  if  held, 
not  later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Assessment  Rates 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Pursuant  to  19  CFR  351.212(b)(1),  we 
will  calculate  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  ratio  of  the  total  amount  of  the 
dumping  margins  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  those  same  sales.  In  order  to 
estimate  the  entered  value,  we  will 
subtract  applicable  movement  expenses 
from  the  gross  sales  value.  In 
accordance  with  19  CFR  351.106(c)(2), 
we  will  instruct  Customs  to  liquidate 
without  regard  to  antidumping  duties 
all  entries  of  subject  merchandise 
during  the  POR  for  which  the  importer- 
specific  assessment  rate  is  zero  or  de 
minimis  (i.e.,  less  than  0.50  percent). 
For  entries  subject  to  the  PRC-wide  rate, 
Customs  shall  assess  ad  valorem  duties 
at  the  rate  established  in  the  LTFV 
investigation.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  Customs  upon  completion  of 
this  review. 

Cash  Deposit  Requirements 

Upon  completion  of  this  new  shipper 
review,  for  entries  from  Hongfa,  we  will 
require  cash  deposits  at  the  rate 
established  in  the  final  results  pursuant 
to  19  CFR  351.214(e)  and  as  further 
described  below. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  these  administrative  and 
new  shipper  antidiunping  duty 
adnunistrative  reviews  for  all  shipments 
of  brake  rotors  fitim  the  PRC  entered,  or 
withdrawn  &t>m  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
Hongfa  will  be  the  rate  established  in 
the  final  results;  (2)  the  cash  deposit  rate 
for  PRC  exporters  who  received  a 
separate  rate  in  a  prior  segment  of  the 
proceeding  will  continue  to  be  the  rate 
assigned  in  that  segment  of  the 
proceeding;  (3)  the  cash  deposit  rate  for 
the  PRC  NME  entity  (including 
Luoyang)  will  continue  to  be  43.32 
percent;  and  (4)  the  cash  deposit  rate  for 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 


that  exporter.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  and  new  shipper 
administrative  reviews  and  notice  are  in 
accordance  with  section  751(a)(1)  and 
{2)(B)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  (2)(B))  and  19  CFR  351.213  and 
351.214. 

Dated:  January  2,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administra  tion . 

(FR  Doc.  01-457  Filed  1-5-01;  8:45  am) 

MLUNO  COOe  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-817] 

Oil  Country  Tubular  Good*  from 
Mexico:  Extension  of  Time  UmK  for 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  at  (202)  482-1398  or  Dena 
Aliadinov  at  (202)  482-2667,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 
SUPPLEIfENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  Department  of  Commerce 
("the  Department")  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  aimiversary 
month  of  an  order  for  which  a  review 
is  requested,  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
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practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  August  31,1999,  Tubes  de  Acero 
de  Mexico,  S.A.  de  C.V.  ("TAMSA") 
and  Hylsa  S.A.  de  C.V.  ("Hylsa") 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  oil  coimtry 
tubular  goods  ("OCTG")  from  Mexico. 
The  Department  initiated  this  review  on 
September  24, 1999.  See  64  FR  53318 
(October  1,  1999).  On  September  12, 
2000,  the  Department  published  the 
preliminary  results  of  the  review  in  the 
Federal  Rc^jister  (65  FR  54998).  The 
final  results  are  due  no  later  than 
January  10,  2001. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
review  within  the  original  time  limits 
mandated  by  section  751  (a)(3)(A)  of  the 
Act.  The  Department  is  therefore 
extending  the  time  limit  for  completion 
of  the  final  results  until  no  later  than 
March  12,  2001.  See  Decision 
Memorandum  from  Richard  Weible  to 
Joseph  A.  Spetrini,  dated  December  29, 
2000,  which  is  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the  main 
Commerce  building. 

This  extension  of  the  time  limit  is  in 
accordance  with  section  751  (a)(3)(A)  of 
the  Act  and  19  CFR  351.213(h)(2). 

Dated:  December  29,  2000. 
Jonph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 

Group  m. 

[FR  Doc.  01-453  Filed  1-5-01;  8:45  am] 

■NXMQ  COOC  3610-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-824] 

Notice  of  Extension  of  ttte  Time  Limit 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Colls  From 
Italy 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy,  AD/CVD  Enforcement 
Group  m.  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0165. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351 
(2000). 

Background 

On  October  30,  2000,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  review  of  the 
antidumping  duty  order  on  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
covering  the  period  January  4, 1999 
through  June  30.  2000  (65  FR  64662). 
The  preliminary  results  are  currently 
due  no  later  than  April  2,  2001. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Because  of  the  complex  issues 
eniunerated  in  the  Memorandum  from 
Edward  C.  Yang  to  Joseph  A.  Spetrini, 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  Administrative 
Review  of  Certain  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Italy,  dated 
January  2,  2001,  and  on  file  in  the 
Central  Records  Unit  (CRU)  of  the  Main 
Commerce  Building,  Room  B-099,  we 
find  that  it  is  not  practicable  to 
complete  this  review  by  the  scheduled 
deadline.  Therefore,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act,  the 
Department  is  extending  the  time  period 
for  issuing  the  preliminary  results  of 
review  by  90  days  {i.e.,  until  July  2, 
2001). 


Dated:  January  2,  2001. 
Josepli  A.  Spetrini, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  m. 
(FR  Doc.  01-452  Filed  1-5-01;  8:45  am] 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Rocliester;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  Law  89- 
65i;  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  00-034.  Applicant: 
University  of  Rochester,  Rochester,  NY 
14623.  Instrument:  Scanning  Nearfield 
Optical  Microscope.  Manufacturer: 
WTTec,  Germany.  Intended  Use:  See 
notice  at  65  FR  65296,  November  1, 
2000. 

•    Comments:  None  received.  Decision: 
Approved.  No  instnunent  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  atomic  force  microscope 
with  a  metal  probe  operating  in  a 
vertical  displacement  AC  mode  and  (2) 
simultaneous  sciinning  atomic-force  and 
near-field-optical  microscopy  on 
identical  sample  zones  maintaining 
sample  registration  with  nanometer 
acctiracy.  The  National  Institute  of 
Standards  and  Technology  advised 
December  21,  2000  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
appeiratus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instnunent  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  01-454  Filed  1-5-01;  8:45  am] 

BHJJNG  CODE  3610-OS-P 


Federal  Register / Vol.  66,  No.  5 /Monday,  January  8,  2001 /Notices 


1311 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Wisconsin-Madison; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  Law  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  00-036.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706.  Instrument: 
Telecommunications  Instrumentation 
Modeling  System,  Model  TIMS-301. 
Manufacturer:  Emona  Instruments  Pty 
Ltd.,  Australia.  Intended  Use:  See  notice 
at  65  FR  68981,  November  15,  2000. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  it  is 
intended  to  be  used,  is  being 
manufactiu-ed  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  expandable  and  customizable 
rack-mounted  student  workstations  for 
laboratory  instruction  of  optical  and  RF- 
based  telecommunication  techniques 
with  49  basic  and  advanced  project 
modules  ciurently  available.  A 
university  department  of  electrical 
engineering  advised  December  21,  2000 
that  (1)  these  capabiUties  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instnunent  which  is  being 
manufactiu^d  in  the  United  States. 

Gerald  A.  Zerdy, 

Pmgram  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  01-455  Filed  1-5-01;  8:45  am] 
BiLLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Washington  University  School  of 
Medicine;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 


Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  I^w  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  00-037.  Applicant: 
Washington  University  School  of 
Medicine,  St.  Louis,  MO  63110. 
Instrument:  Flash  Lamp  System  with 
Accessories.  Manufacturer:  Rapp 
OptoElectronic,  Germany.  Intended  Use: 
See  notice  at  65  FR  70549,  November 
24,  2000. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunent,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactiu^d  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  special  filters  for  applications 
using  caged  Ca^  +  compounds  with  an 
energy  density  of  400  mj/cm^  in  the  UV. 
The  National  Institutes  of  Health 
advises  in  its  memorandiun  of 
December  5,  2000  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instnunent  for  the  applicant's  intended 
use. 

We  know  of  no  other  instnunent  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  01-456  Filed  1-5-01;  8:45  am] 

BtLUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  DEFENSE 

National  Reconnaissance  Office; 
Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  National  Reconnaissance 
Office,  DOD. 

ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  National  Reconnaissance 
Office  is  adding  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  7,  2001,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 


ADDRESSES:  National  Reconnaissance 
Office,  14675  Lee  Road  Chantilly.  VA 
20151-1715. 

FOR  FURTHER  INFORMATtON  CONTACT:  Ms. 
Barbara  Freimann  at  (703J  808-5029. 
SUPPLEMENTARY  INFORMATION:  The 
National  Reconnaissance  Office  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  20,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
piusuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20, 1996.  61 
FR6427). 

Dated:  December  21.  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NRO-23 

SYSTEM  NAME: 

Counterintelligence  Issue  Files. 

SYSTEM  location: 

Office  of  Counterintelligence, 
National  Reconnaissance  Office,  14675 
Lee  Road,  Chantilly,  VA  20151-1715. 

CATEGORIES  OF  INOtVIDUALS  COVERED  BV  THE 
SYSTEM: 

National  Reconnaissance  Office 
civilian,  military,  and  contractor 
personnel  who  have  had  foreign  travel 
contacts,  incidents,  or  concerns,  and 
any  persons  relating  to  a 
counterintelligence  concern,  incident  or 
inquiry,  as  well  as  the  points  of  contact. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
organization,  company,  date  and  place 
of  birth,  country,  action  officer,  date 
received,  point  of  contact,  and  status  of 
the  case  including  investigatory 
materials  and  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regidations;  10  U.S.C.  424:  National 
Security  Act  of  1947.  as  amended.  50 
U.S.C.  401  et  seq.:  E.O.  12333;  E.O. 
12958;  E.O.  12968;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Information  is  used  to  assign, 
categorize  and  administratively  track 
foreign  travel,  contacts,  and  incidents  or 
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concerns;  monitor,  analyze,  and  track 
counterintelligence  activities;  and 
prepare  and  pursue  investigations 
involving  counterintelligence  activities. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  VICUIDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
S52a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursXiant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routines  Uses' 
published  at  the  beginning  of  the  NRO 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRCVWG,  ACCESSINQ,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

8T0RAQE: 

Paper  files  and  on  automated 
information  systems. 

retrcvabuty: 

Name,  Social  Security  Number, 
organization,  company,  country,  date 
received,  action  officer,  point  of  contact 
and  case  status. 

safeguards: 

Records  are  stored  in  a  secure,  gated 
focility,  guarc^  badge,  and  password 
access  protected.  Access  to  and  use  of 
these  records  are  limited  to  the 
Counterintelligence  staff  whose  official 
duties  require  such  access.  Electronic 
data  is  stored  on  a  networked  (Local 
Area  Network)  PC,  password  restricted 
to  the  use  of  the  Counterintelligence 
Staff. 

RETENTION  AND  disposal: 
Records  are  permanent. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Office  of 
Counterintelligence,  National 
Reconnaissance  Office,  14675  Lee  Road, 
Chantilly,  VA  20151-1715. 

NOmCATKM  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly,  VA  20151-1715. 

Request  should  include  the 
individual's  full  name  and  any  aliases 
or  nicknames,  address,  Social  Security 
Nimiber,  current  citizenship  status,  date 
and  place  of  birth. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
unsworn  declaration  made  in 


accordance  with  28  U.S.C.  1746.  in  the 
following  format: 

If  executed  without  the  United  States: 
'I  declare  (or  certify,  verify,  or  state) 
imder  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)'. 

If  executed  within  the  United  States, 
its  territories,  possessions,  or 
commonwealths:  'I  declare  (or  certify, 
verify,  or  state)  under  penalty  of  perjury 
that  the  foregoing  is  true  eind  correct. 
Executed  on  (date).  (Signature)'. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National 
Recoimaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly,  VA  20151-1715. 

Request  should  include  the 
individual's  full  name,  and  any  aliases 
or  nicknames,  address.  Social  Security 
Number,  current  citizenship  status,  date 
and  place  of  birth. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
imswom  declaration  made  in 
accordance  with  28  U.S.C.  1746,  in  the 
following  format: 

If  executed  without  the  United  States: 
'I  declare  (or  certify,  verify,  or  state) 
under  penalfy  of  perjury  imder  the  laws 
of  the  United  Stat^  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)'. 

If  executed  within  the  United  States, 
its  territories,  possessions,  or 
commonwealths:  'I  declare  (or  certify, 
verify,  or  state)  under  penalfy  of  perjury 
that  the  foregoing  is  true  and  correct. 
Executed  on  (date).  (Signatxire)'. 

CONTESTING  RECORD  PROCEDURES: 

The  NRO  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  NRO  Directive  110-3  and 
NRO  Instruction  110-5;  32  CFR  part 
326;  or  may  be  obtained  from  the 
Privacy  Act  Coordinator,  National 
Reconnaissance  Office,  14675  Lee  Road, 
Chantilly,  VA  20151-1715. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual,  by  parties  other  than  the 
individual,  and  by  government  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  piuposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 


law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitabilify,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  01-415  Filed  1-5-01;  8:45  am] 

BILLING  COO€  S001-10-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  proposing  to  alter  a  system  of  records 
notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended.  The 
alteration  expands  the  categories  of 
individuals  covered  to  include  any 
individual  on  any  DoD  base  or 
installation  whose  privately  owned 
animal  receives  veterinary  care. 
Previously,  the  system  of  records 
covered  only  those  individuals  whose 
animals  were  treated  on  Army 
installations  and  activities. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  7,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
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records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  fi-om 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  19,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20.  1996,  61 
FR6427). 

Dated:  December  20,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0040-905  DASG 

SYSTEM  NAME: 

Privately  Owned  Animal  Record  Files 
(August  7, 1997,  62  FR  24534). 

CHANGES: 


SYSTEM  NAME: 

Add 'Defense' to  beginning  of  entry. 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Medical  facilities  on  DoD  bases  and 
installations  where  veterinary  services 
are  provided.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Persons 
who  privately  own  animals  which 
receive  veterinary  care  on  any  DoD  base 
or  installation.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  'DoD  Directive  6015.5, 
Joint  Use  of  Military  Health  and  Medical 
Facilities  and  Service;  and  Army 
Regulation  40-905,  Veterinary  Health 
Services.' 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  electronic 
storage  media.' 


I[ 


A0040-905  DASG 


SYSTEM  NAME: 


Defense  Privately  Owned  Animal 
Record  Files. 


SYSTEM  LOCATION: 

Medical  facilities  on  DoD  bases  and 
installations  where  veterinary  services 
are  provided. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  privately  own  animals 
which  receive  veterinary  care  on  any 
DoD  base  or  installation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  home 
address  and  telephone  number  of 
animal's  owner;  record  of  treatment  of 
animal;  and  related  information. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
DoD  Directive  6015.5,  Joint  Use  of 
Military  Health  and  Medical  Facilities 
and  Service;  Army  Regulation  40-905, 
Veterinary  Health  Services;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  record  registration,  vaccination, 
and/or  treatment  of  animals;  to  compile 
statistical  data;  and  to  identify  animals 
registered  with  the  Veterinary 
Treatment  Facility.  Used  by 
veterinarians  and  health  care  authorities 
to  identify  the  animal,  verify  ownership, 
record  history,  and  to  insure  veterinary 
care,  treatment  and  immunizations 
provided  to  animals  of  authorized 
owners  is  recorded;  to  compile 
statistical  data;  conduct  research;  teach; 
assist  in  law  enforcement,  to  include 
investigation  and  litigation;  and 
evaluate  the  care  provided. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu'es 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  information  may  be  used  to  aid 
in  preventive  health  and  commimicable 
disease  control  programs,  report 
medical  conditions  required  by  law  to 
Federal,  state,  and  local  agencies. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 


RETRIEVABUTY: 

By  name  and  Social  Security  Nimiber 
of  the  animal's  owner. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
which  are  locked  when  unattended  and 
are  accessed  only  by  authorized 
personnel  having  an  official  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

Destroy  upon  death  of  the  animal, 
transfer  of  owner,  or  2  years  after  last 
entry  in  the  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Information  Officer,  Office  of 
the  Surgeon  General,  U.S.  Army 
Medical  Command,  ATTN:  MOM,  2050 
Worth  Road,  Suite  13,  Fort  Sam 
Houston,  TX  78234-6013. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
veterinary  facility  at  the  installation 
where  the  animal  was  treated  or 
euthanized. 

Animal  owner  should  provide  the  full 
name.  Social  Security  Number,  home 
address  and  telephone  number  and  the 
animal's  rabies  vaccination  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  shoiUd  address  written 
inquiries  to  the  veterinary  facility  at  the 
installation  where  the  animal  was 
treated  or  euthanized. 

Animal  owner  should  provide  the  full 
name.  Social  Security  Number,  home 
address  and  telephone  number  and  the 
animal's  rabies  vaccination  number. 

Personal  visits  may  be  made  to  the 
veterinary  facility  where  animal  was 
treated.  Owner  must  provide  personal 
identification  such  as  a  valid  military 
identification  card  or  driver's  license. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agenCy  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  animal  owner,  veterinarian 
reports,  and  similar  or  related 
dociunents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  01-410  Filed  1-5-01:  8:45  am] 

BMJJNG  COOE  SOOI-lft-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1 974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a},  as  amended.  The  alteration 
adds  a  new  category  of  individuals 
covered,  i.e.,  reserve  personnel. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  7,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 

FOR  FURTHER  ttlFORMATKM  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  iOng  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATWN:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  19,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20, 1996,  61 
FR6427). 

Dated:  December  20,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0635-5  TAPC 

SYSTEM  NAME: 

Separation  Transaction  Control/ 
Records  Transfer  System  (February  22, 
1993,  58  FR  10002). 

CHANGES: 


CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

E>elete  entry  and  replace  with  'Active 
duty  enlisted  and  reserve  personnel 
separated  from  military  service 
(excluding  active  duty  for  military  for 
training)  and  all  persoimel  immediately 
reenlisting  after  separation.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'Name, 
Social  Security  Nimiber,  rank,  eligibility 
for  reenlistment,  character  of  separation, 
program  designator,  date  and  location  of 
separation,  reenlistment,  moral  waiver 
and  specialty,  and  DD  Form  214, 
Certificate  of  Discharge  of  Release  firom 
Active  Duty.' 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
monitor  separations  of  active  duty  and 
reserve  personnel  as  a  means  of 
controlling  strength  and  record 
accountabiUty,  and  re-enlistment 
processing,  and  to  ensure  separation 
documents  are  filed  in  official  military 
record. 


STORAGE: 

Delete  entry  and  replace  with 
'Magnetic  tapes/discs  and  electronic 
storage  media.' 

RETENTION  AND  06POSAL: 

Delete  entry  and  replace  with 
'Separation  records  and  related 
documents  are  maintained  for  six 
months  and  then  destroyed. 

Reenlistment  eligibility  records  are 
forwarded  for  incorporation  into  the 
military  personnel  jacket,  destroy  upon 
reenlistment  of  individual. 

Military  Personnel  Transition  Point 
Processing  Master  File  (Disposition 
pending.  Until  the  National  Archives 
and  Records  Administration  has 
approved  the  retention  and  disposal 
schedule  for  these  records,  treat  as 
permanent.' 


A0635-5  TAPC 
SYSTEM  NAME: 

Separation  Transaction  Control/ 
Records  Transfer  System. 

SYSTEM  LOCATION: 

Commander,  U.S.  Total  Army 
Personnel  Command,  Retirements  and 
Separations  Branch,  200  Stovall  Street, 
Alexandria,  VA  22332-0478; 

U.S.  Army  Enlisted  Records  and 
Evaluation  Center,  Fort  Benjamin 
Harrison,  IN  46249-5301; 

U.S.  Army  Reserve  Components  and 
Personnel  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5200. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  enlisted  and  reserve 
personnel  separated  from  military 
service  (excluding  active  duty  for 
military  for  training)  and  all  personnel 
immediately  re-enlisting  after 
separation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  rank, 
eligibility  for  re-enlistment,  character  of 
separation,  program  designator,  date 
and  location  of  separation,  reenlistment, 
moral  waiver  and  specialty,  and  DD 
Form  214,  Certificate  of  Discharge  of 
Release  from  Active  Duty. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  601-280,  Army 
Retention  Program;  Army  Regulation 
635-200,  Enlisted  Personnel;  and  E.O. 
9397  (SSN). 

PURP0SE(8): 

To  monitor  separations  of  active  duty 
and  reserve  personnel  as  a  means  of 
controlling  strength  and  record 
accountability,  and  re-enlistment 
processing,  and  to  ensure  separation 
documents  are  filed  in  official  military 
record. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  admtion  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may    . 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Magnetic  tapes/discs  and  electronic 
storage  media. 

RETREVABaJTY:     ' 

By  name  and/or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  protected  by  physical 
security  devices,  guards,  computer 
software  and  hardware  safeguard 
featiires,  and  personnel  clearances. 

RETENTION  AND  DISPOSAL: 

Separation  records  and  related 
docimients  are  maintained  for  six 
months  and  then  destroyed. 

Jleenlistment  eligibility  records  are 
forwarded  for  incorporation  into  the 
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military  personnel  jacket,  destroy  upon 
reenlistment  of  individual. 

Military  Personnel  Transition  Point 
Processing  Master  File  records  are 
retained  in  cvurent  file  area,  treat  as 
permanent  until  National  Archives  and 
Records  Administration  disposition  is 
approved. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  Retirements  and 
Separations  Branch,  200  Stovall  Street, 
Alexandria,  VA  22332-0478. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  shoiild 
address  written  inquiries  to  the 
Commander,  U.S.  "Total  Army  Personnel 
Command,  Retirements  and  Separations 
Branch,  200  Stovall  Street,  Alexandria, 
VA  22332-0478. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  military 
status,  and  if  separated,  date  of 
separation. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  Retirements 
and  Separations  Branch,  200  Stovall 
Street,  Alexandria,  VA  22332-0478. 

Individual  should  provide  the  full 
name.  Social  Security  Niunber,  military 
status,  and  if  separated,  date  of 
separation. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
bom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  relevant  Army  records  and 
reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  01-411  Filed  1-5-01;  8:45  am) 

MLUNG  COOe  S001-1(M> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  amending  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  7,  2001  imless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  December  20,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0025-6USASC 

SYSTEM  NAME: 

Military  Affiliate  Radio  System 
(August  7,  1997,  62  FR  42523). 

CHANGES: 

*         *         *         *         *  . 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Replace  last  sentence  with  the 
following  'Federal  Communications 
Commission,  Army  Military  Affiliate 
Radio  System  call-sign,  relevant 
inquiries,  records  and  reports.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph  and  replace 
with  'Information  may  be  disclosed  to 
federal  supply  agencies  in  connection 
with  individual's  participation  in  the 
Army  MARS  Equipment  Program." 


STORAGE: 

Delete  entry  and  replace  with  'Cards, 
paper  records  in  file  folders,  discs, 
listings  and  electronic  storage  media'. 

RETRIEV  ABILITY: 

Delete  entry  and  replace  with  'By 
member's  name,  amateur  and  or 
Military  Affiliate  Radio  call  signs.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Information  is  maintained  in  buildings 
accessible  to  authorized  personnel  in 
the  performance  of  their  duties. 
Automated  records  are  further  protected 
by  a  password  assigned  to  designated 
personnel.' 


A0025-6USASC 

SYSTEM  NAME: 

Military  Affiliate  Radio  System 
(August  7, 1997,  62  FR  42523). 

SYSTEM  LOCATION: 

U.S.  Army  Signal  Command,  Fort 
Huachuca,  AZ  85613-5000. 

CATEGORIES  OF  INOMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  having  a  valid  amateur 
radio  station  license  issued  by  the 
Federal  Communications  Commission, 
Army  Military  Affiliate  Radio  System 
call-sign,  relevant  inquiries,  records  and 
reports. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applicant's  name,  home  address  and 
telephone  number,  licensing  data  and 
call-sign  provided  by  Federal 
Communications  Commission,  Army 
MARS  call-sign,  relevant  inquiries/ 
records  and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army: 
DoD  Directive  4650.2,  Military  Affiliate 
Radio  System;  Army  Regxdation  25-6, 
Military  Affiliate  Radio  System;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  a  potential  reserve  of 
trained  radio  communications 
personnel  for  military  duty  when 
needed  and/or  to  provide  auxiliary 
communications  for  military,  civil,  and/ 
or  disaster  officials  during  periods  of 
emergency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
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DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
federal  supply  agencies  in  connection 
with  individual's  participation  in  the 
Army  MARS  Equipment  Program. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUaES  AND  PRACnCES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Cards,  paper  records  in  file  folders, 
discs,  listings  and  electronic  storage 
media. 

retrievabhjty: 

By  member's  name,  amateur  and  or 
Military  Affiliate  Radio  call  signs. 

SAFEGUARDS: 

Information  is  maintained  in 
buildings  accessible  to  authorized 
personnel  in  the  performance  of  their 
duties.  Automated  records  are  further 
protected  by  a  password  assigned  to 
designated  personnel. 

RETENTION  AND  DISPOSAL: 

Destroy  on  each  renewal  or  two  years 
after  termination  of  membership. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Signal 
Command,  Fort  Huachuca,  AZ  95613- 
5000. 

NOmCATKM  PROCEDURE: 

Individual  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Signal 
Command,  Fort  Huachuca,  AZ  95613- 
5000. 

Individual  should  provide  the  name 
xmder  which  licensed  is  the  Army 
Military  Affiliate  Radio  System 
program,  amateur  and  or  Military 
Affiliate  Radio  System  call  sign,  present 
address,  call  sign,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inqxiiries  to  the  Commander,  U.S.  Army 
Signal  Command,  Fort  Huachuca,  AZ 
95613-5000. 

Individual  should  provide  the  name 
under  which  licensed  is  the  Army 
Military  Affiliate  Radio  System 
program,  amateur  and  or  Military 
Affiliate  Radio  System  call  sign,  present 
address,  call  sign,  and  signature. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
&om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  the  Federal 
CoDununications  Commission. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0672-&-1  TAPC 
SYSTEM  NAME: 

Military  Awards  Case  File  (February 
22,  1993,  58  FR  10002). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'A0600- 
8-22  TAPC'. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  Chapters  57  and  357,  Decorations 
and  Awards;  10  U.S.C.  3013,  Secretary 
of  the  Army;  Army  Regulation  600-8- 
22,  Military  Awards;  and  E.O.  9397 
(SSN).' 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  electronic 
storage  media.' 

retrievabiuty: 

E)elete  entry  and  replace  with  'By 
nominee's  name,  service  number  and/or 
Social  Security  Niunber.* 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  maintained  in  locked  file 
cabinets  in  seciue  buildings  and  are 
accessible  only  to  designated  personnel 
in  the  performance  of  their  assigned 
duties.' 

RETENTKM  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Documents  related  to  providing 
information  about  awards  given  to 
individuals,  i.e.  announcements,  lists, 
cards,  and  similar  information  destroy 
after  2  years.  Approval  and  disapproval 
authority:  Approved  awards  relating  to 
wartime  and  combat  activities  are  held 
permanently;  Approved  peacetime 
awards  and  all  disapproved  awards  are 
retired  to  the  Washkigton  National 
Records  Center  and  are  destroyed  after 
25  years.  Offices  not  within  the 
disapproval  or  approval  authority 
maintain  records  for  2  years  then 


destroy.  Proficiency  awards  are 
destroyed  on  transfer  of  the  individual. 
Public  award  cases:  Exercising  approval 
authority  maintain  records  for  56  years 
then  destroy;  Non-approval  authority 
offices  maintain  records  for  2  years  then 
destroy.  Special  achievement  awards: 
Exercising  awarding  authority  maintain 
records  for  5  years  then  destroy;  Non- 
Award  authority  offices  maintain  for  2 
years  then  destroy." 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Total  Army 
Personnel  Conunand,  Awards  Policy 
Division,  200  Stovall  Street,  Alexandria, 
VA  22332-0471.' 


A0600-8-22  TAPC 
SYSTEM  NAME: 

Military  Awards  Case  File. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street,  Alexandria,  VA 
22332-0471.  Segments  exist  at  Army 
commands  which  have  been  delegated 
authority  for  approval  of  an  award. 
Official  mailing  addresses  may  be 
obtained  bom.  the  U.S.  Total  Army 
Personnel  Conunand,  200  Stovall  Street, 
Alexandria,  VA  22332-0471. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  on  active  duty, 
members  of  reserve  components,  U.S. 
civilians  serving  with  U.S.  Army  units 
in  a  combat  zone,  and  deceased  former 
members  of  the  U.S.  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  include  reconmiendations  for  an 
award;  endorsements;  award  board 
approvals/disapprovals;  citation  texts; 
Department  of  Army  letter  orders/ 
general  orders;  related  papers 
supporting  the  award;  correspondence 
among  the  Army;  service  member,  and 
individuals  having  knowledge/ 
information  relating  to  the  service 
member  concerned  or  the  act  or 
achievement  for  which  an  award  is 
recommended. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapters  57  and  357, 
Decorations  and  Awards;  10  U.S.C. 
3013,  Secretary  of  the  Army;  Army 
Regulation  600-8-22,  Military  Awards; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  consider  individual  nominations 
for  awards  and/or  decorations;  record 
final  action;  maintain  individual  award 
case  files. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

Information  may  be  disclosed  to 
public  and  private  organizations 
including  news  media,  which  grant  or 
publicize  awards  or  honors. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

RETRIEVABILITY: 

By  nominee's  name,  service  number 
and/or  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  in  secure  buildings  and  are 
accessible  only  to  designated  personnel 
in  the  performance  of  Uieir  assigned 
duties. 

RETENTION  AND  DISPOSAL: 

Documents  related  to  providing 
information  about  awards  given  to 
individuals,  i.e.,  announcements,  lists, 
cards,  and  similar  information  destroy 
after  2  years.  Approval  and  disapproval 
authority:  Approved  awards  relating  to 
wartime  and  combat  activities  are  held 
permanently;  Approved  peacetime 
awards  and  all  disapproved  awards  are 
retired  to  the  Washington  National 
Records  Center  and  are  destroyed  after 
25  years.  Offices  not  within  the 
disapproval  or  approval  authority 
maintain  records  for  2  years  then 
destroy.  Proficiency  awards  are 
destroyed  on  transfer  of  the  individual. 
Public  award  cases:  Exercising  approval 
authority  maintain  records  for  56  years 
then  destroy;  Non-approval  authority 
offices  maintain  records  for  2  years  ihen 
destroy.  Special  achievement  awards: 
Exercising  awarding  authority  maintain 
records  for  5  years  then  destroy;  Non- 
Award  authority  offices  maintain  for  2 
years  then  destroy. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  Awards  Policy 
Division,  200  Stovall  Street,  Alexandria, 
VA  22332^^)471. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  "Total  Army  Personnel 
Command,  Awards  Policy  Division,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0471. 

Individual  should  provide  the  full 
name,  service  niunber  and/or  Social 
Security  Number,  grade  and  branch  of 
service,  name  of  award/honor,  and 
current  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  Awards 
Policy  Division,  200  Stovall  Street, 
Alexandria,  VA  22332-0471. 

Individual  should  provide  the  full 
name,  service  niunber  and/or  Social 
Security  Number,  grade  and  branch  of 
service,  name  of  award/honor,  and 
current  address. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  Recommendation  for  Awards 
(DA  Form  638)  with  supporting  records, 
forms,  statements,  letters,  and  similar 
dociunents  originated  by  persons  other 
than  the  awardee  and  other  individuals 
having  information  useful  in  making  an 
award  determination. 

EXEMPTIONS  CLAIMED  FOR  THE  system: 

None. 
[FR  Doc.  01-413  Filed  1-5-01;  8:45  am) 

BtLLING  CODE  S001-10-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  alter  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
proposes  to  alter  two  systems  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective  on 
February  7,  2001,  unless  comments  are 


received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP.  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  December 
19,  2000,  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  piu^uant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8,  1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  December  21,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A061 4-100/200  USMA 

SYSTEM  NAME: 

Evaluation/ Assignment  of  Academic 
Instructors  (February  22,  1993,  58  FR 
10002). 

CHANGES: 

*         *         *         *         • 

categories  of  individuals  covered  by  the 
system: 

Delete  entry  and  replace  with 
'Civilian  and  military  personnel  who 
apply  and/or  serve  on  the  Staff  and 
Faculty,  U.S.  Military  Academy.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Individual's  application  consisting  of 
name,  grade  or  position.  Social  Security 
Number,  educational  and  professional 
qualifications  such  as  the  Graduate 
Record  Examination  (GRE)  or  Graduate 
Management  Admission  Test  (GMAT); 
evaluations;  Officer  Record  Briefs 
(military  only);  personnel  actions; 
appointments;  official  photographs; 
curriculum  vitae;  letters  of 
endorsement;  award  recommendations; 
assignment  orders;  application/ 
acceptance  for  advanced  civil  schooling; 
correspondence  between  the  U.S. 
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Military  Academy  and  the  Total  Army 
Personnel  Command;  and  other  relevant 
documents.' 

PURPOSC(s): 

Delete  entry  and  replace  with  'Used 
by  the  U.S.  Military  Academy  Dean  of 
Academic  Board  and  department  heads 
to  assess  qualifications  and  suitability, 
and  manage  civilian  and  military 
personnel  for  assignment  to  the  Staff 
and  Faculty,  U.S.  Military  Academy." 


safeguards: 

Delete  entry  and  replace  with 
'Information  is  available  only  to 
designated  people  who  have  a  need-to- 
know.' 

RETENnON  AND  disposal: 

Delete  entry  and  replace  with 
'Disposition  pending  (\mtil  the  National 
Archive  and  Records  Administration 
approves  the  retention  and  disposition 
schedule,  treat  records  as  permanent).' 


A0614-10(y200  USMA 

SYSTEM  NAME: 

Evaluation/ Assignment  of  Academic 
Instructors. 

SYSTEM  LOCATION: 

Associate  Dean  for  Plans  and 
Resources,  Office  of  the  Dean,  U.S. 
Military  Academy,  Dean  of  Academic 
Board,  West  Point.  NY  10996-5000. 

CATEGORIES  OF  INOmOUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  and  military  persoimel  who 
apply  and/or  serve  on  the  Staff  and 
Faculty,  U.S.  Military  Academy. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Individual's  application  consisting  of 
name,  grade  or  position.  Social  Seciirity 
Number,  educational  and  professional 
qualifications  such  as  the  Graduate 
Record  Examination  (GRE)  or  Graduate 
Management  Admission  Test  (GMAT); 
evaluations;  Officer  Record  Briefs 
(military  only);  personnel  actions; 
appointments;  official  photographs; 
curriculimi  vitae;  letters  of 
endorsement;  award  recommendations; 
assignment  orders;  application/ 
acceptance  for  advanced  civil  schooling; 
correspondence  between  the  U.S. 
Military  Academy  and  the  Total  Army 
Personnel  Command;  and  other  relevant 
doomients. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  4334,  Command  and 
Supervision;  10  U.S.C.  4337,  Civilian 
Faoilty  and  E.O.  9397  (SSN). 


PURPOSE(S): 

Used  by  the  U.S.  Military  Academy 
Dean  of  Academic  Board  and 
department  heads  to  assess 
qualifications  and  suitability,  and 
manage  civilian  and  military  personnel 
for  assignment  to  the  Staff  and  Faculty, 
U.S.  Military  Academy. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACnCES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  storage 
medium. 

RETRIEVABILmr: 

By  individual's  name  and  Social 
Security  Niunber.    - 

SAFEGUARDS: 

Information  is  available  only  to 
designated  people  who  have  a  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  the 
National  Archive  and  Records 
Administration  approves  the  retention 
and  disposition  schedule,  treat  records 
as  permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Dean  for  Plans  and 
Resources,  Office  of  the  Dean,  Dean  of 
Academic  Board,  West  Point,  NY 
10996-5000. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Associate  Dean  for  Plans  and  Resources, 
Office  of  the  Dean,  U.S.  Military 
Academy,  Dean  of  Academic  Board, 
West  Point,  NY  10996-5000. 

Individual  should  provide  the  full 
name.  Social  Security  Number^ 
siifflcient  details  to  locate  records, 
ciuxent  mailing  address,  and  signatiue. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 


record  system  should  address  written 
inquiries  to  the  Associate  Dean  for  Plans 
and  Resources,  Office  of  the  Dean,  U.S. 
Military  Academy,  Dean  of  Academic 
Board,  West  Point,  NY  10996-5000. 
Individual  should  provide  the  full 
name.  Social  Security  Niunber, 
sufficient  details  to  locate  records, 
current  mailing  address,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  official  Army  or 
other  Service  records;  academic 
institutions;  letters  of  endorsement  bom 
third  parties;  U.S.  Army  Military 
Personnel  Center;  similar  relevant 
documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0635-40  TAPC 
SYSTEM  NAME: 

Temporary  Disability  Retirement 
Master  List  (TDRL)  (February  22, 1993, 
58  FR  10002). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  1376,  Temporary  Disability 
Retired  Lists;  10  U.S.C.  3013,  Secretary 
of  the  Army;  Army  Regulation  635-40, 
Physical  Evaluation  for  Retention, 
Retirement  of  Separation;  and  E.O.  9397 
(SSN). 


ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  the 
Department  of  Veterans  Affairs  to 
facilitate  claims  for  veteran  disability 
benefits.' 

storage: 

Paper  records  in  file  folders, 
automated  database,  computer 
printouts,  magnetic  tapes  and  disks. 

RETRtEVABUTY: 

Add  'name'  to  entry. 

safeguards: 

Add  to  entry  'Records  are  retained  in 
secure  offices  within  seciue  buildings.' 
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record  source  categories: 

Delete  entry  and  replace  with  'From 
the  individual,  medical  treatment 
facilities,  and  other  Army  records  and 
reports.' 


A0635-40  tAPC 
SYSTEM  NAME: 

Temporary  Disability  Retirement 
Master  List  (TDRL). 

SYSTEM  location: 

primary  location: 

Chief,  U.S.  Army  Physical  Disability 
Agency,  Walter  Reed  Army  Medical 
Center,  6900  Georgia  Avenue,  NW, 
Building  7,  Washington,  DC  20307- 
5001. 

SECONDARY  LOCATION: 

Defense  Finance  and  Accoimting 
Service.  8899  East  56th  Street, 
Indianapolis,  IN  46249-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  personnel  who  are  on 
temporary  disability  retirement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains.  Social  Security 
Number,  name,  address,  Department  of 
Army  special  order  number,  percentage 
of  disability,  doctor  code,  re- 
examination date,  date  placed  on  TDRL, 
hospital  code,  travel  code.  Army 
component,  pay  termination  code, 
requirement  for  board  code,  record 
control  niunber,  hospital  name  and 
address. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  1376,  Temporary  Disability 
Retired  Lists;  10  U.S.C.  3013,  Secretary 
of  the  Army;  Army  Regulation  635-40, 
Physical  Evaluation  for  Retention, 
Retirement  of  Separation;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  coordinate  with  medical  treatment 
facilities  for  scheduling  medical 
examinations;  to  issue  travel  orders  for 
individual  to  report  to  medical 
treatment  facility  for  annual  medical 
examination;  to  determine  individual's 
status  by  the  end  of  the  fifth  year  of 
being  on  the  TDRL,  i.e.,  whether 
individual  is  to  be  permanently  retired 
for  disability,  or  returned  to  duty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veterans  Affairs 
to  facilitate  claims  for  veteran  disability 
benefits. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  medical  treatment 
facilities;  magnetic  tape,  disc. 

RETRIEV  ability: 

By  name.  Social  Security  Number  and 
date. 

SAFEGUARDS: 

Access  to  all  records  is  restricted  to 
individuals  having  need  therefor  in  the 
performance  of  duties.  Automated 
media  are  further  protected  by 
authorized  password  for  system, 
controlled  access  to  operation  rooms 
and  controlled  output  distribution. 
Records  are  retained  in  seciue  offices 
within  secure  buildings. 

retention  AND  DISPOSAL: 

Information  is  maintained  for  3  years 
after  the  member  is  found  physically  fit, 
separates  or  retires. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  U.S.  Army  Physical  Disability 
Agency,  Walter  Reed  Army  Medical 
Center,  6900  Georgia  Avenue,  NW, 
Building  7,  Washington,  DC  20307- 
5001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Chief, 
U.S.  Army  Physical  Disability  Agency, 
Walter  Reed  Army  Medical  Center,  6900 
Georgia  Avenue,  NW,  Building  7, 
Washington,  DC  20307-5001. 

Individucd  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

Inquiries  are  restricted  to  issues 
relating  to  the  Temporary  Disability 
Retirement  List  only;  issues  of  pay  must 
be  made  at  the  Defense  Finance  and 
Accounting  Service,  8899  East  56th 
Street,  Indianapolis,  IN  46249-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief,  U.S.  Army 


Physical  Disability  Agency,  Walter  Reed 
Army  Medical  Center,  6900  Georgia 
Avenue,  NW,  Building  7.  Washington, 
DC  20307-5001. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

Inquiries  are  restricted  to  issues 
relating  to  the  Temporary  Disability 
Retirement  List  only;  issues  of  pay  must 
be  made  at  the  Defense  Finance  and 
Accounting  Service,  8899  East  56th 
Street,  Indianapolis,  IN  46249-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  medical 
treatment  facilities,  and  other  Army 
records  and  reports. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  01-414  Filed  1-5-01;  8:45  am] 
BILIJNQ  CODE  S001-10-U 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DOD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  te)(l  2)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  program  between  Office  of 
Personnel  Management  (OPM)  and  DoD 
that  records  are  being  matched  by 
computer.  The  goal  of  the  match  is  to 
identify  individuals  who  are  improperly 
receiving  credit  for  military  service  in 
their  civil  service  annuities  or  annuities 
based  on  the  "guaranteed  minimum" 
disability  formula.  This  match  will 
identify  and/or  prevent  erroneous 
payments  under  the  CSRA  and  FERSA 
Pay  system. 

DATES:  This  proposed  action  will 
become  effective  February  7,  2001  and 
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the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. ' 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington.  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian.  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DoD  and  0PM  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
identification  of  individuals  who  are 
improperly  receiving  military  retired 
pay. 

A  copy  of  the  computer  matching 
agreement  between  the  OPM  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Chief, 
Retirement  Inspection  Branch,  Room 
2309,  Retirement  and  Insurance  Service, 
Office  of  Personnel  Management,  1900  E 
Street,  NW.  Washington.  DC  20415. 

Set  forth  below  is  a  public  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  6.c.  of  the  Office  of 
Management  and  Budget  Guidelines  on 
computer  matching  published  on  June 
19,  1989,  at  54  FR  25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  were 
submitted  on  December  20,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  0MB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (February  20. 1996.  61 
FR  6427). 

Dated:  December  22,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  between  the  Office  of 
Persoimel  Management,  and  the 


Department  of  Defense  for  Retired 
Military  Pay. 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Office  of  Personnel  Management 
(OPM)  and  the  Defense  Manpower  Data 
Center  (DMDC),  Department  of  Defense 
(DoD).  The  Office  of  Personnel 
Management  is  the  source  agency,  i.e., 
the  activity  disclosing  the  records  for 
the  purpose  of  the  match.  The  DMDC  is 
the  specific  recipient  activity  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  this  agreement  is  to  estabUsh  the 
conditions  for  a  computer  matching 
program  between  the  OPM  as  the  source 
agency  and  DMDC  as  the  recipient 
agency.  The  goal  of  the  match  is  to 
identify  individuals  who  are  improperly 
receiving  credit  for  military  service  in 
their  civil  service  annuities  or  annuities 
based  on  the  "guaranteed  minimum" 
disability  formula.  This  match  will 
identify  and/or  prevent  erroneous 
payments  imder  the  CSRA  and  FERSA 
Pay  system. 

C.  Authority  for  conducting  the 
match:  It  is  OPM's  responsibility  to 
monitor  retirement  and  survivor 
benefits  paid  under  5  U.S.C.  8331 
(CSRA).  et  seq.  and  5  U.S.C.  8401 
(FESRA),  et  seq.  Specifically,  5  U.S.C. 
8332  is  the  legal  authority  for  CSRA  and 
5  U.S.C.  8411  is  the  legal  authority  for 
FESRA  for  determining  whether 
military  service  may  be  credited  for  civil 
service  retirement  purposes. 

D.  Records  to  be  matched:  The 
systems  of  records  described  below 
contain  an  appropriate  routine  use 
provisions  which  permits  disclosure  of 
information  between  agencies. 

OPM  will  use  the  system  of  records 
identified  as  OPM/Central-1,  'Civil 
Service  Retirement  and  Insurance 
Records,'  published  at  60  FR  63081, 
December  8, 1995,  as  amended  at  63  FR 
45881,  August  27, 1998  and  at  65  FR 
25775,  May  3,  2000. 

DoD  will  use  the  system  of  records 
identified  as  S322.10  DMDC,  'Defense 
Manpower  Data  Center  Data  Base,' 
published  at  65  FR  43302,  July  13,  2000. 

E.  Description  of  computer  matching 
program:  "The  OPM  will  provided 
DMDC  with  an  electronic  file  which 
contains  specified  data  elements  of 
individual  CSRA  and  FESRA 
annuitants.  Upon  receipt  of  the 
electronic  file,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN's  in  the  OPM  file  against  the 
DMDC  computer  database  on  military 
retired  pay  data. 

The  data  will  be  matched  to  identify 
those  individuals  who  are  being  paid  in 


apparent  violation  of  law,  i.e.,  the  civil 
service  annuity  is  based  on  military 
service  other  than  that  which  was 
awarded  (1)  on  account  of  a  service 
connected  disability  incurred  in  combat 
with  an  enemy  of  the  United  States;  (2) 
on  account  of  a  service  connected 
disability  caused  by  an  instrumentality 
of  war  and  incurred  in  the  line  of  dufy 
during  a  period  of  war;,  or  (3)  based  on 
non-regular  (i.e.,  reserve)  service  under 
the  provisions  of  10  U.S.C.  12731- 
12739. 

The  data  elements  provided  by  OPM 
for  the  match  file  will  contain  the 
names,  addresses,  social  security 
number,  date  of  birth,  OPM  retirement 
claim  number,  OPM  provision  retired    • 
codes,  and  annuity  payment  and  service 
data  of  individuals  currently  receiving 
benefits  from  OPM. 

The  DMDC  database  contains 
approximately  1.9  million  records  of 
military  retired  personnel. 

F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedures  will 
be  provided  by  OPM  to  those 
individuals  matched  (hits)  consisting  of 
OPM'S  verification  of  debt;  a  minimum 
of  30-day  written  notice  to  the  debtor 
explaining  the  debtor's  rights; 
opportunity  for  the  debtor  to  examine 
and  copy  OPM  documentation  relating 
to  the  debt;  provision  for  debtor  to  seek 
the  OPM  review  of  the  debt  (or  in  the 
case  of  the  salary  offset  provision, 
opportunity  for  a  hearing  before  an 
individual  who  is  not  under  the 
supervision  or  control  of  the  agency); 
and  opportunity  for  the  individual  to 
enter  into  a  written  agreement 
satisfactory  to  the  OPM  for  repayment. 
Only  when  all  of  the  steps  have  been 
taken  will  OPM  disclose  information, 
pursuant  to  a  routine  use.  to  effect  an  - 
administrative  or  salary  offset.  Unless 
the  individual  notifies  OPM  within  30 
days  irom  the  date  of  the  notice,  OPM 
will  infer  that  the  data  provided  the 
individual  is  accurate  and  correct  and 
will  take  the  next  step,  as  authorized  by 
law.  to  recoup  the  delinquent  debt. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  the  mandatory  30  day 
period  for  public  comment  has  expired 
and  if  no  objections  are  raised  by  either 
Congress  or  the  Office  of  Management 
and  Budget  within  40  days  of  being 
notified  of  the  proposed  match,  the 
computer  matching  program  becomes 
effective  and  the  respective  agencies 
may  begin  the  exchange  of  data  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  an  bi-annual  basis.  By 
agreement  between  OPM  and  DoD.  the 
matching  program  will  be  in  effect  and 
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continue  for  18  months  with  an  option 
to  extend  for  12  additional  months 
unless  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920  Arlington,  VA 
22202-4502.  Telephone  (703)  607-2943. 

(FR  Doc.  01-418  Filed  1-5-01;  8:45  am] 
BILLMQ  CODE  S001-10-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  seven  system  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective  on 
February  7,  2001  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  December 
19.  2000.  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130.  "Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals."  dated  February  8. 1996  (61 
FR  6427,  February  20, 1996). 


Dated:  December  20,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05810-2 

SYSTEM  NAME: 

Military  Justice  Correspondence  and 
Information  File  (May  7,  1999,  64  FR 
24619). 

CHANGES: 


CATEQORY  OF  RECORDS  IN  TME  SYSTEM: 

Delete  entry  and  replace  with  "Files 
contain  background  information 
relevant  to  specific  military  justice 
cases,  copies  of  incoming  and  outgoing 
correspondence  relating  to  military 
justice  cases,  and  may  contain 
information  relating  to  the  Victim  and 
Witness  Assistance  Program,  the  Sexual 
Assault  Prevention  and  Response 
Program,  and  the  Victim's  Rights  and 
Restitution  Act  of  1990." 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Eiepartmental  Regulations 
and  42  U.S.C.  10601  et  seq..  Victim's 
Rights  and  Restitution  Act  of  1990  as 
implemented  by  DoD  Instruction 
1030.2,  Victim  and  Witness  Assistance 
Procedures." 

PURPOSE(S): 

Add  a  new  paragraph  "To  provide 
information  and  support  to  victims  and 
witnesses  in  compliance  with  the 
Victim  and  Witness  Assistance  Program, 
the  Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  to  comply  with  the  Victim 
and  Witness  Assistance  Program,  the 
Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 


N05810-2 
SYSTEM  NAME: 

Military  Justice  Correspondence  and 
Information  File. 

sysIem  location: 

Office  of  the  Judge  Advocate  General 
(Code  20),  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374-5047 
and  duplicate  copies  may  be  maintained 
in  local  legal  office  file. 


CATEQORKS  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty,  retired,  and  discharged 
Navy  and  Marine  Corps  personnel  who 
were  the  subject  of  military  justice 
proceedings  or  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  background  information 
relevant  to  specific  military  justice 
cases,  copies  of  incoming  and  outgoing 
correspondence  relating  to  milita^ 
justice  cases,  and  may  contain 
information  relating  to  the  Victim  and 
Witness  Assistance  Program,  the  Sexual 
Assault  Prevention  and  Response 
Program,  and  the  Victim's  Rights  and 
Restitution  Act  of  1990. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  42  U.S.C.  10601  et  seq.. 
Victim's  Rights  and  Restitution  Act  of 
1990  as  implemented  by  DoD 
Instruction  1030.2,  Victim  and  Witness 
Assistance  Procedures. 

PURP0SE(S): 

To  provide  a  record  of  individual 
inquiries  and  JAG  responses  concerning 
military  justice  related  matters,  and  to 
maintain  backgroimd  information  on 
military  justice  matters  to  assist  in 
responding  to  inquiries. 

To  provide  information  and  support 
to  victims  and  witnesses  in  compliance 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Ln  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  to  comply 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

The  DoD  "Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  binder-notebooks,  and 
computer  hard  drive  and  floppy  disks. 
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RETMEV  ability: 

Files  are  kept  in  alphabetical  order 
according  to  the  last  name  of  the 
individual  who  is  the  subject  of  the  file. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in 
which  the  file  cabinets  and  storage 
devices  are  located  is  locked  outside  of 
working  hours. 

RETEHTION  AND  disposal: 

Records  are  maintained  in  office  for 
two  years  and  then  forwarded  to  the 
Federal  Records  Center,  Suitland,  MD 
20409  for  storage;  files  containing 
background  material  are  maintained  on 
computer  hard  drive  for  two  years  and 
then  purged. 

SYSTBi  MANAGEn(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Justice),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Criminal  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

Information  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 
may  be  made  to  the  Criminal  Law 
Division,  Office  of  the  Judge  Advocate 
General  at  the  above  address. 
Individuals  making  such  visits  should 
be  able  to  provide  some  acceptable 
identification,  e.g..  Armed  Forces' 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Criminal  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

Information  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 


may  be  made  to  the  Criminal  Law 
Division,  Office  of  the  Judge  Advocate 
General  at  the  above  address. 
Individuals  making  such  visits  should 
be  able  to  provide  some  acceptable 
identification,  e.g..  Armed  Forces' 
identification  card,  driver's  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  bom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  are  compiled 
from  information  received  from  naval 
field  offices,  records  of  trial,  and 
correspondence. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
N05813-3 
SYSTEM  NAME: 

Records  of  Trial  of  General  Courts- 
Martial  (August  3, 1999,  64  FR  42106). 

CHANGES: 

•  *  •  *  * 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  865;  and  42  U.S.C.  10601  et 
seq..  Victim's  Rights  and  Restitution  Act 
of  1990  as  implemented  by  DoD 
Instruction  1030.2,  Victim  and  Witness 
Assistance  Procedures." 

PURPOSE<S): 

Add  a  new  paragraph  "To  provide 
information  and  support  to  victims  and 
witnesses  in  compliance  with  the 
Victim  and  Witness  Assistance  Program, 
the  Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDWIG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 


N058ia-3 

SYSTEM  NAME: 

Records  of  Trial  of  General  Courts- 
Martial. 


SYSTEM  LOCATION: 

Navy  and  Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Navy  and  Marine  Corps 
personnel  tried  by  general  courts- 
martial. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

General  coiuts-martial  records  of  trial. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  865;  and  42 
U.S.C.  10601  et  seq..  Victim's  Rights  and 
Restitution  Act  of  1990  as  implemented 
by  DoD  Instruction  1030.2,  Victim  and 
Witness  Assistance  Procedures. 

Pum>0SE(s): 

To  complete  appellate  review  as 
required  under  10  U.S.C.  866,  867,  869 
and  provide  central  repository 
accessible  to  the  public  who  may 
request  information  concerning  the 
appellate  review  or  want  copies  of 
individual  public  records. 

To  provide  information  and  support 
to  victims  and  witnesses  in  compliance 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

ROUTME  USES  OF  RECORDS  MAWTAINED  IN  THE 
SYSTEM,  WCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  begiiming  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabhjty: 

Files  are  kept  by  Navy  courts-martial 
number  and  each  case  is  cross- 
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referenced  by  an  index  card  which  is 
filed  in  alphabetical  order  according  to 
the  last  name  of  the  individual 
concerned. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
under  the  control  of  authorized 
persoimel  during  working  hours;  the 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  official 
working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  office  for 
three  years  and  then  forwarded  to  the 
Washington  Federal  Records  Center, 
4205  Suitiand  Road,  Suitland.  MD 
20409  for  storage. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g..  Armed  Forces 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000.  Washington  Navy  Yard,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 


Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g.,  Armed  Forces 
identification  card,  driver's  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
histruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Proceedings  by  a  general  courts- 
martial. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

N05813-5 

SYSTEM  NAME: 

Record  of  Trial  of  Special  Courts- 
Martial  Resulting  in  Bad  Conduct 
Discharges  or  Concerning  Officers  (June 
8,  1999,  64  FR  30497) 

CHANGES: 


PURPOSE(S): 

Add  a  new  paragraph  "To  provide 
information  and  support  to  victims  and 
witnesses  in  compliance  with  the 
Victim  and  Witness  Assistance  Program, 
the  Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 


N05813-5 
SYSTEM  NAME: 

Record  of  Trial  of  Special  Courts- 
Martial  Resulting  in  Bad  Conduct 
Discharges  or  Concerning  Officers. 

SYSTEM  location: 

Administrative  Support  Division, 
Navy  and  Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 


Navy,  716  Sicard  Street  SE,  Suite  1000. 
Washington  Navy  Yard,  DC  20374- 
5047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Navy  and  Marine  Corps  personnel 
tried  by  special  courts-martial  and 
awarded  a  bad  conduct  discharge,  and 
all  Navy  and  Marine  Corps 
commissioned  officers  tried  by  special 
courts-martial. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Special  courts-martial  which  resulted 
in  a  bad  conduct  discharge,  or  involving 
commissioned  officers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  865;  10  U.S.C. 
866(b);  and  42  U.S.C.  10601  et  seq., 
Victim's  Rights  and  Restitution  Act  of 
1990  as  implemented  by  DoD 
Instruction  1030.2,  Victim  and  Witness 
Assistance  Procedures. 

PURPOSE(S): 

To  complete  appellate  review  as 
required  imder  10  U.S.C.  866(b)  and 
provide  central  repository  accessible  to 
the  public  who  may  request  information 
concerning  the  appellate  review  or  want 
copies  of  individual  public  records. 

To  provide  information  and  support 
to  victims  and  witnesses  in  compliance 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims'  • 
Rights  and  Restitution  Act  of  1990. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.SX. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu'suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  t 

File  folders. 

RETRIEV  ability: 

Files  are  kept  by  Navy  courts-martial 
number  and  each  case  is  cross- 
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referenced  by  an  index  card  which  is 
filed  in  alphabetical  order  according  to 
the  last  name  of  the  individual 
concerned. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in  > 
which  the  file  cabinets  and  storage 
devices  are  located  is  locked  outside 
official  working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  office  for 
three  years  and  then  forwarded  to  the 
Washington  Federal  Records  Center, 
4205  Suitland  Road,  Suitland,  MD 
20409  for  storage. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Justice),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE.  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

NOnRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
]\xdge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard,  DC 
20374-5047. 

The  request  should  contain  fuU  name 
and  address  of  the  individual  concerned 
-  and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g..  Armed  Forces 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard,  DC 
20374-5047. 


The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g.,  Armed  Forces 
identification  card,  driver's  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Special  courts-martial  proceedings. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N05813-6 
SYSTEM  name: 

Summary  and  Non-BCD  Special 
Courts-Martial  Records  of  Trial  0une  8, 
1999,  64  FR  30497). 

CHANGES: 


PURP0SE(S): 

Add  a  new  paragraph  "To  provide 
information  and  support  to  victims  and 
witnesses  in  compliance  with  the 
Victim  and  Witness  Assistance  Program, 
the  Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 


rM)5813-6 
SYSTEM  NAME: 

Summary  and  Non-BCD  Special 
Courts-Martial  Records  of  Trial. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 


appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  enlisted 
personnel  tried  by  summary  courts- 
martial  or  by  special  courts-martial 
which  did  not  result  in  a  bad  conduct 
discharge  (BCD). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Sunmiary  courts-martial  and  non-BCD 
special  courts-martial  records  of  trial. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  865;  and  42 
U.S.C.  10601  et  seq..  Victim's  Rights  and 
Restitution  Act  of  1990  as  implemented 
by  DoD  Instruction  1030.2,  Victim  and 
Witness  Assistance  Procedures. 

PURPOSE(S): 

To  complete  appellate  review  as 
required  under  10  U.S.C.  864(a)  and 
provide  repositories  accessible  to  the 
public  who  may  request  information 
concerning  the  appellate  review  or  want 
copies  of  individual  public  records. 

To  provide  information  and  support 
to  victims  and  witnesses  in  compliance 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system.* 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievab&jty: 

Type  of  courts-martial,  date, 
conmiand  which  convened  the  courts- 
martial,  name  of  individual  defendant, 
and  command  which  completed  the 
supervisory  authority's  action. 
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SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in 
which  the  file  cabinets  and  storage 
devices  are  located  is  locked  outside 
official  working  hours. 

RETENDON  AND  DISPOSAL: 

Records  are  retained  for  two  years 
after  final  action  by  officers  having 
supervisory  authority  over  shore 
activities,  and  for  three  months  by 
officers  having  supervisory  authority 
over  fleet  activities.  At  the  termination 
of  the  appropriate  retention  period, 
records  are  forwarded  for  storage  to  the 
National  Personnel  Records  Center 
(Military  Personnel  Records),  GSA,  9700 
Page  Avenue,  St.  Louis,  MO  63132- 
5100.  Records  are  destroyed  15  years 
after  final  action  has  been  taken. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Justice),  Office  of  the  Judge 
Advocate  General,  Department  of  ^e 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374-5047 
or  appropriate  officer  having 
supervisory  authority  over  the  naval 
activity  which  convened  the  court- 
martial. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy-Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

The  request  should  include  the  full 
name  of  the  individual  concerned,  the 
type  of  courts-martial  (summary  or 
special),  the  name  of  the  conmiand 
which  held  the  courts-martial,  and  the 
date  of  the  courts-martial  proceedings. 
Written  requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy-Marine  Corps  Appellate 
Review  Activity,  Qffice  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

The  request  should  include  the  full 
name  of  the  individual  concerned,  the 


type  of  courts-martial  (summary  or 
special),  the  name  of  the  command 
which  held  the  courts-martial,  and  the 
date  of  the  courts-martial  proceedings. 
Written  requests  must  be  signed  by  the 
requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
histruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fi-om  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Proceedings  of  summary  courts- 
martial  and  special  courts-martial  which 
did  not  result  in  a  bad  conduct 
discharge. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05814-3 
SYSTEM  NAME: 

Courts-Martial  Information  (August  3, 
1999,  64  FR  42106). 

CHANGES: 


PURPOSE(S): 

Add  a  new  paragraph  "To  provide 
information  and  support  to  victims  and 
witnesses  in  compliance  with  the 
Victim  and  Witness  Assistance  Program, 
the  Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  to  comply  with  the  Victim 
and  Witness  Assistance  Program,  the 
Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 


N05814-3 
SYSTEM  NAME: 

Courts-Martial  Information. 

SYSTEM  LOCATION: 

Administrative  Support  Division 
(Code  40),  Navy-Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  716  Sicard  Street  SE, 
Suite  1000,  Washington  Navy  Yard,  DC 
20374-5047. 

CATEGORIES  OF  INDIViDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel 
tried  by  general  courts-martial  and  by 
special  courts-martial  when  the  special 


courts-martial  sentence,  as  finally 
approved,  includes  a  pimitive 
discharge. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Courts-martial  information  on  special 
courts-martial  if  sentence,  as  finally 
approved,  includes  a  punitive  discharge 
and  all  general  courts-martial  including 
name.  Social  Security  Number,  pleas, 
convening  authority  action,  supervisory 
authority  action,  and  Court  of  Military 
Review  action.  Information  is  available 
fi-om  1970  through  1986  only. 

AUTHORrnr  for  maintenance  of  the  system: 

5  U.S.C.  301,  Departmental 
Regulations;  42  U.S.C.  10601  et  seq.. 
Victim's  Rights  and  Restitution  Act  of 
1990  as  implemented  by  DoD 
Instruction  1030.2,  Victim  and  Witness 
Assistance  Procedures;  and  E.O.  9397 
(SSN). 

PURP0SE(S): 

To  collect  data  on  general  and  bad 
conduct  discharge  special  courts- 
martial. 

To  provide  information  and  support 
to  victims  and  witnesses  in  compliance 
with  the  Victim  and  Witaess  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  governmental,  public  and  private 
organizations  and  individuals,  as 
required. 

"To  victims  and  witnesses  to  comply 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  also 
apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 
Index  card  file. 

retrievabiuty: 

Index  cards  are  filed  by  year  appellate 
review  of  the  case  was  Completed  and 
alphabetically  by  last  name  within  a 
given  year. 
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SAFEGUARDS: 

Office  is  located  in  a  secure  building 
which  is  guarded  24  hours  a  day. 
Admission  is  allowed  only  to  personnel 
on  official  business  and  authorized 
visitors. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Justice),  Office  of  the  Judge 
Advocate  General,  716  Sicard  Street  SE, 
Suite  1000,  Washington  Navy  Yard,  DC 
20374-5047. 

NOTmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  shoiUd 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
EKvision,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard.  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE.  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g..  Armed  Forces 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE.  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047,  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g..  Armed  Forces 
identification  card,  driver's  license,  etc. 


CONTESTWG  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Navy  Judge  Advocate  General  Form 
5813/1. 

EXEMPTIONS  CLAIMED  F=OR  THE  SYSTEM: 

None. 
N05814-4 
SYSTEM  NAME: 

Article  69(b)  Petitions  (May  28, 1999, 
64  FR  29009). 

CHANGES: 


PURPOSE(S): 

Add  a  new  paragraph  "To  provide 
information  and  support  to  victims  and 
witnesses  in  compliance  with  the 
Victim  and  Witness  Assistance  Program, 
the  Sexual  Assault  Prevention  and 
Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 


N05614~4 
SYSTEM  NAME: 

Article  69(b)  Petitions. 

SYSTEM  LOCATION: 

Administrative  Support  Division, 
Navy  and  Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000. 
Washington  Navy  Yard,  DC  20374- 
5047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel 
who  were  tried  by  courts-martial  which 
were  not  reviewed  by  the  Navy-Marine 
Corps  Court  of  Criminal  Appeals  and 
when  such  service  member  has 
petitioned  the  Judge  Advocate  General 
pursuant  to  Article  69(b),  Uniform  Code 
of  Military  Justice,  for  review. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Files  contain  individual  service 
member's  petition  together  with  all 
forwarding  endorsements  and  copy  of 
action  taken  by  the  Judge  Advocate 
General  with  supporting  memorandum. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  Article  69,  Uniform  Code 
of  Military  Justice,  10  U.S.C.  869)  and 
42  U.S.C.  10601  et  seq.,  Victim's  Rights 
and  Restitution  Act  of  1990  as 
implemented  by  DoD  Instruction 
1030.2,  Victim  and  Witness  Assistance 
Procedures. 

PURPOSE(S): 

To  complete  appellate  review  as 
required  under  10  U.S.C.  869(b)  and  to 
provide  a  central  repository  accessible 
to  the  public  who  may  request 
information  concerning  the  appellate 
review  or  want  copies  of  individual 
public  records. 

To  provide  information  and  support 
to  victims  and  witnesses  in  compliance 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  apply 
to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievability: 

Records  are  maintained  in 
chronological  calendar  order  with 
alphabetical  cross-referencing  system. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  spaces  in 
which  the  file  cabinets  and  storage 
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devices  are  located  are  locked  outside 
official  working  hoiu^s. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  office  for 
four  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Justice),  Office  of  the  Judge 
Advocate  General,  Department  of  tihe 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Juc^e  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g..  Armed  Forces 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard.  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g.,  Armed  Forces 
identification  card,  driver's  license,  etc. 


CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  records  comprise  of  the  following 
soiuce  materials:  (1)  Petitions  for  relief, 
(2)  forwarding  endorsements  thereon  by 
petitioner's  commanding  officer  and 
convening/supervisory  authorities  of 
courts-martial  (above  information  is 
omitted  if  petitioner  is  former  service 
member),  and  (3)  action  of  the  Judge 
Advocate  General  on  petition. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05814-6 
SYSTEM  NAME: 

Article  73  Petitions  for  New  Trial 
Oune  e,  1999,  64  FR  30497). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 

N05814-S 

SYSTEM  NAME: 

Article  73  Petitions  for  New  Trial. 

SYSTEM  location: 

Administrative  Support  Division, 
Navy  and  Marine  Corps  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel 
who  submitted  petitions  for  new  trial  to 
the  Judge  Advocate  General  within  two 
years  after  approval  of  their  courts- 
martial  sentence  by  the  convening 
authority  but  after  their  case  had  been 
reviewed  by  the  Navy-Marine  Corps 
Court  of  Criminal  Appeals  or  the  Court 
of  Appeals  for  the  Aimed  Forces,  if 
appropriate. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  petition  for  new  trial,  the 
forwarding  endorsements  if  the  petition 
was  submitted  via  the  chain  of 
conunand,  and  the  action  of  the  Judge 
Advocate  General  on  the  petition. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  Article  73,  Uniform  Code 
of  Military  Justice,  10  U.S.C.  873);  and 
42  U.S.C.  10601  et  seq..  Victim's  Rights 
and  Restitution  Act  of  1990  as 
implemented  by  DoD  Instruction 
1030.2,  Victim  and  Witness  Assistance 
Procedm«s. 

PURPOSE(S): 

To  provide  a  record  of  individual 
petitions  in  order  to  answer  inquiries 
from  the  individual  concerned  and  to 
provide  additional  advice  to  commands 
involved  when  and  if  such  petitions  are 
granted. 

ROUTINE  USES  OF  RECORDS  MAWTAINED  M  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552ai(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievability: 

Files  are  kept  in  alphabetical  order 
according  to  the  last  name  of  the 
individual  concerned. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in 
which  the  file  cabinets  and  storage 
devices  iire  located  is  locked  outside 
official  working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  office 
for  four  years  and  then  destroyed. 
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SYSTEM  HAI«AQEn(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
{Military  Justice),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000. 
Washington  Navy  Yard,  DC  20374- 
5047. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Ju(^  Advocate  General,  Department  of 
the  Navy,  716  Sicard  Street  SE,  Suite 
1000,  Washington  Navy  Yard.  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
shoiUd  be  able  to  provide  acceptable 
identification,  e.g.,  Armed  Forces 
identification  card,  driver's  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Division 
Director.  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy.  716  Sicard  Street  SE.  Suite 
1000,  Washington  Navy  Yard,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  716 
Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  DC  20374- 
5047.  Individuals  making  such  visits 
should  be  able  to  provide  acceptable 
identification,  e.g..  Armed  Forces 
identification  card,  driver's  license,  etc. 

C0MTEST1Q  RECORP  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

The  records  are  comprised  of  the 
following  soiuce  materials:  (1)  Petitions 
for  new  trial;  (2)  forwarding 
endorsements  thereon  by  petitioner's 
commanding  officer  and  convening/ 
supervisory  authorities  of  courts-martial 
(above  information  is  omitted  if 
petitioner  is  former  service  member); 
and  (3)  action  of  the  Judge  Advocate 
General  on  petitions. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  01-412  Filed  1-5-01;  8:45  am] 
BHJJNO  CODE  S001-10-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective  on 
February  7,  2001,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon.  Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATK>N:  The 

Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  December 
19.  2000.  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  CirctUar  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996,  (61 
FR  6427,  February  20, 1996). 


Dated:  December  21,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05527-1 

SYSTEM  NAME: 

Security  Incident  System  (March  2, 
1994,  59  FR  9972). 

CHANGES: 

System  identifier 
Dielete  entry  and  replace  with 
'N05580-1'. 


ROUTINE  USES  OF  RECORDS  MAJNTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  individuals 
involved  in  base  incidents,  their 
insurance  companies,  and/or  attorneys 
for  the  purpose  of  adjudicating  a  claim, 
such  as  personal  injury,  traffic  accident, 
or  Other  damage  to  property.  The  release 
of  personal  information  is  limited  to 
that  required  to  adjudicate  a  claim.' 


RETENTKM  AND  disposal: 

Delete  entry  and  replace  with 
'Maintained  for  two  years  and  then 
destroyed.' 


N05580-1 

SYSTEM  NAME: 

Security  Incident  System. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  or  witnessing 
incidents  requiring  the  attention  of  base, 
station,  or  activity  seciuity  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incident/complaint  report, 
investigator's  report,  data  sheets  which 
contain  information  on  victims  and 
perpetrators,  military  magistrate's 
records,  confinement  records,  traffic 
accident  and  violation  records,  traffic 
court  file,  citations  to  appear  before  U.S. 
Magistrate. 

AUTHORtrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  track  and  prosecute  offenses, 
counsel  victims,  and  other 
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administrative  actions;  to  support 
insurance  claims  and  civil  litigation;  to 
revoke  base,  station,  or  activity  driving 
privileges. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  individuals  involved  in  base 
incidents,  their  insurance  companies, 
and/or  attorneys  for  the  piupose  of 
adjudicating  a  claim,  such  as  personal 
injury,  traffic  accident,  or  other  damage 
to  property.  The  release  of  personal 
'  information  is  limited  to  that  required  to 
adjudicate  a  claim. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  files,  personal 
computer,  magnetic  tape. 

retrievabiuty: 

Name,  Social  Security  Nimiber,  case 
nimiber,  and  organization. 

SAFEGUARDS: 

Access  provided  on  a  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hoiu-s. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Maintained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Commander,  Naval 
Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
716  Sicard  Sti-eet  SE,  Washington  Navy 
Yard,  DC  20388-5380. 

Record  Holder;  Commanding  Officer 
of  the  activity  in  question.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 


information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name.  Social  Security  Number,  and 
must  be  signed  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name.  Social  Security  Nimiber,  and 
must  be  signed  by  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  PROCEDURES: 

Individual  concerned,  other  records  of 
the  activity,  investigators,  witnesses, 
and  correspondents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j){2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  published  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b)(1),  (2) 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  01-417  Filed  1-5-01;  8:45  am) 
BtLUNG  CODE  5001-10-U 


DEPARTMENT  OF  EDUCATION 

The  International  Research  and 
Studies  Program 

AGENCY:  Department  of  Education. 
ACTION:  Publication  of  the  year  2000 
annual  report. 

SUMMARY:  The  Secretary  announces  the 
publication  of  the  annual  report  listing 
the  books  and  research  materials 
produced  with  assistance  provided 


under  Section  605  of  the  Higher 
Education  Act  (HEA),  as  amended. 
SUPPLEMENTARY  INFORMATION:  Section 
605  of  the  HEA  authorizes  the 
International  Research  and  Studies 
Program.  Under  this  program,  the 
Secretary  awards  grants  and  contracts 
for — 

(a)  Studies  and  siu^^eys  to  determine 
the  needs  for  increased  or  improved 
instruction  in  modem  foreign  languages, 
area  studies,  or  other  intemationsd 
fields,  including  the  demand  for  foreign 
language,  area,  and  other  international 
specialists  in  government,  education, 
and  the  private  sector; 

(b)  Studies  and  surveys  to  assess  the 
use  of  graduates  of  programs  supported 
under  Title  VI  by  governmental, 
educational,  and  private  sector 
organizations  and  other  studies 
assessing  the  outcomes  and 
effectiveness  of  programs  so  supported; 

(c)  Evaluation  of  tne  extent  to  which 
programs  assisted  under  TiUe  VI  that 
address  national  needs  would  not 
otherwise  be  offered; 

(d)  Comparative  studies  of  the 
effectiveness  of  strategies  to  provide 
international  capabilities  at  institutions 
of  higher  education; 

(e)  Research  on  more  effective 
methods  of  providing  instruction  and 
achieving  competency  in  foreign 
languages,  area  studies,  or  other 
international  fields; 

(f)  The  development  and  publication 
of  specialized  materials  for  use  in 
foreign  language,  area  studies,  and  other 
international  fields,  or  for  training 
foreign  language,  area,  and  other 
international  specialists; 

(g)  Studies  and  surveys  of  the  uses  of 
technology  in  foreign  language,  area 
studies,  and  international  studies 
programs; 

(h)  Studies  and  evaluations  of 
effective  practices  in  the  dissemination 
of  international  information,  materials, 
research,  teaching  strategies,  and  testing 
techniques  throughout  the  education 
community,  including  elementary  and 
secondary  schools;  and 

(i)  Research  on  applying  performance 
tests  and  standards  across  all  areas  of 
foreign  language  instruction  and 
classroom  use. 

2000  Program  Activities 

In  fiscal  year  2000,  19  new  grants 
($1,893,600)  and  15  continuation  grants 
($1,981,400)  were  awarded  imder  the 
International  Research  and  Studies 
Program.  These  grants  are  active 
currently  and  will  be  monitored  through 
progress  reports  submitted  by  grantees. 
Grantees  have  90  days  after  the 
expiration  of  the  grant  to  submit  the 
products  resulting  from  their  research  to 
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the  Department  of  Education  for  review 
and  acceptance. 


Completed  Research 

A  number  of  completed  research 
projects  resulting  from  grants  made 


during  prior  fiscal  years  have  been 
received  during  the  past  year.  These  are 
listed  below. 


Title 


Yemeni  Arabic-English  Dictionary  

U.S.-Mexico  Relations  Curriculum  Project 

Internet  Living  Swahili  Dictionary 

A  National  Survey  of  Foreign  Language  Instruction  in  Elementary  and 
Secondary  SctKWis  1995-1998  which  contains;  The  National  Survey, 
A  National  Directory  of  Early  Foreign  Language  Programs:  Searcli- 
able  Web  Datatiase,  and  Lessons  Learned  from  Model  Earty  Foreign 
Language  Programs. 

Development  of  Cumculum  Materials  on  Ctiina  and  Japan 

SEAsite:  A  World  Wide  Web  Site  for  the  Languages  of  Southeast  Asia 

Starfestival  Net:  An  Internet  Prototype  for  International  Studies  in  the 
Less-Commonly  Taught  Languages. 

Beyond  the  Oral  Proficiency  Inten^w  (OPI):  The  Standards  Assess- 
ment Design  Project:  The  PAU  Project. 

Survey  of  Foreign  Language  Registrations  in  United  States  Colleges 
and  UnivQTSities,  Fall  1998  with  Comparative  Registration  Data  for 
1960,  1968,  1986,  1990  and  1995. 

Audio  Program  for  Chinese:  Communicating  in  the  Culture  

Multimedia  Chinese  Courseware  for  Classroom  And  Distance  Learning 
Cuniculum. 


Author/Location 


Hamdi  A  Qafisheh,  Near  Eastem  Studies,  University  of  Arizona,  P.O. 
Box  210080,  Tucson,  AZ  85721-0080. 

Walter  Falcon,  Institute  for  International,  Studies,  C100  Encina  Hall, 
Stanford  University,  Stanford,  CA  94305-6055. 

Ann  Bierstel<er,  Yale  University,  Council  on  African  Studies,  155  Whit- 
ney Avenue,  New  Haven,  CT  06511. 

Nancy  C.  Rhodes  and  Lucinda  E.  Branaman,  Center  for  Applied  Lin- 
guistics (CAL),  4646  40th  Street,  NW,  Washington,  DC  20016. 


Linda  K.  Menton  and  Eileen  H.  Tamura,  Curriculum  Research  and  De- 
velopment Group,  University  of  Hawaii  at  Manoa,  1776  University 
Avenue,  Honolulu,  HI  96822. 

George  M.  Henry,  Department  of  Computer  Science,  Norlhem  Illinois 
University,  Detcalb,  IL  60115. 

Shigeru  Miyagawa,  Massachusetts  Institute  of  Technology,  Department 
of  Foreign  Languages  and  LHeratures,  77  Massachusetts  Avenue, 
14N-305,  Cambridge,  MA  02139. 

Elvira  Swender,  American  Council  on  \he  Teaching  of  Foreign  Lan- 
guages, Inc.  (ACTFL),  6  Executive  Plaza,  Yonkers,  NY  10701-6801. 

Richard  Brod,  Modem  Language  Association  of  America,  10  Astor 
Place,  New  York,  NY  10003. 

Gala!  Walker,  The  Ohio  State  University,  1960  Kenny  Road,  Foreign 

Language  Center,  Columbus,  OH  43210-1063. 
Ching-I  Tu,  East  Asian  Languages  and  Cultures,  Rutgers  University, 

Scott  Hall  330,  43  College  Avenue,  New  Bmnswick,  NJ  08901- 

1164. 


To  obtain  a  copy  of  a  completed 
study,  contact  the  author  at  the  given 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  2000  annual  report  and 
further  information  regarding  the 
International  Research  and  Studies 
Program,  write  to  Jose  L.  Martinez, 
Program  OfBcer,  International 
Education  and  Graduate  Programs 
Service,  U.S.  Department  of  Education, 
1990  K  Street,  NW.,  Washington,  DC 
20006-8521.  Telephone:  (202)  502- 
7635. 

If  you  use  a  telecommunication 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docximent  or  the  2000  annual 
report  referred  to  in  this  notice  in  an 
alternative  format  (e.g.  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
"person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 
index.html 

Prograni  Authority:  20  U.S.C.  1125. 
Dated:  January  3,  2001. 
A.  Lee  Fritschler, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  01-461  Filed  1-5-01;  8:45  am) 

BILUNG  COOE  4000-01-f> 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Notice  of  Availability  of  t»>e  Draft  SKe- 
Wide  Environmental  Impact  Statement 
for  ttie  Oai(  Ridge  Y-12  Plant 

AGENCY:  Energy,  National  Nuclear 
Security  Administration,  DOE. 
ACTION:  Notice  of  availability  and  public 
hearings 

SUMMARY:  The  National  Nuclear 
Seciu-ity  Administration  (NNSA),  a 
semi-autonomous  agency  within  the 
Department  of  Energy  (EMDE),  announces 
the  availability  of  the  Draft  Site- Wide 
Environmental  Impact  Statement  for  the 
Oak  Ridge  Y-12  Plant  (Y-12  Draft 
SWEIS]  (DOE/EIS-0309),  and  the  dates 
and  locations  for  public  hearings  to 
receive  comments  on  the  Y-12  Draft 
SWEIS.  The  Y-12  Draft  SWEIS 
evaluates  the  potential  environmental 
impacts  associated  with  the  continued 
operations  of  the  Y-12  Plant,  as  well  as 
with  alternatives  for  modernizing  Y-12 
facilities  to  ensure  its  capability  to  meet 
futiue  nuclear  weapon  stockpile  needs 
in  the  post-Cold  War  era.  The 
alternatives  include  construction  and 
operation  of  new  facilities  for  two  of  Y- 
12's  missions:  Highly  Enriched  Uraniimi 
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(HEU)  Materials  Storage  mission  and 
Special  Materials  mission.  The  preferred 
alternative  is  to  construct  and  operate  a 
new  HEU  Materials  Storage  Facility  and 
a  new  Special  Materials  Complex. 
Preferred  sites  on  Y-12  for  these  new 
facilities  have  not  been  selected,  but 
will  be  identified  in  the  Y-12  Final 
SWEIS. 

DATES:  Conunents  on  the  Y-12  Draft 
SWEIS  may  be  submitted  to  DOE  (see 
Addresses  below)  imtil  February  5, 
2001.  To  ensure  consideration  in  the  Y- 
12  Final  SWEIS,  comments  must  be 
postmarked  by  February  5,  2001.  Late 
comments  will  be  considered  to  the 
extent  practicable.  Two  public  hearings 
to  discuss  issues  and  receive  oral 
comments  on  the  Y-12  Draft  SWEIS  will 
be  held  as  follows:  Thursday,  January 
25,  2001,  in  the  Cumberland  Room  at 
the  Oak  Ridge  Conference  Center 
located  at  the  Oak  Ridge  Mall,  Oak 
Ridge,  Tennessee.  The  first  hearing  will 
be  held  from  1-4  p.m.  The  second 
public  hearing  will  be  held  from  6-9 
p.m.  The  public  hearings  will  provide 
the  public  with  an  opportunity  to 
present  comments,  ask  questions,  and 
discuss  concerns  with  DOE/NNSA 
officials  regarding  the  Y-12  Draft 
SWEIS. 

ADDRESSES:  Comments  on  the  Y-12 
Draft  SWEIS  may  be  submitted  by  mail 
(U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Attn:  Mr.  Gary 
Hartinan,  P.O.  Box  2001,  Oak  Ridge,  TN 
37831),  by  fax  (1-865-576-1237),  by 
phone  (1-865-576-0273),  or 
electronically  [Yl2ElS@oro.doe.gov). 
Specffic  information  regarding  the 
public  meetings  can  be  obtained  by 
calling  1-865-576-0273,  writing  to  the 
address  above,  or  electronically  via  the 
Y-12  SWEIS  web  site:  http:// 
www.ttclients.coin/yl2/ .  Copies  of  the 
Y-12  Draft  SWEIS  and/or  its  Summary 
may  also  be  obtained  by  contacting  Mr. 
Gary  Hartman  by  any  of  the  means 
described  above.  The  Y-12  Draft  SWEIS 
is  also  available  for  review  at  the  U.S. 
Department  of  Energy  Public  Reading 
Room  at  230  Warehouse  Road,  Oak 
Ridge,  TN  37830. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  NNSA  NEPA 
process,  please  contact:  Mr.  Hemy 
Garson,  NEPA  Compliance  Officer  for 
Defense  Programs,  U.S.  Department  of 
Energy/NNSA,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585;  or 
telephone  1-800-832-0885,  ext.  30470. 
For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 


Washington,  DC  20585,  telephone  202- 
586—4600,  or  leave  a  message  at  1-800- 
472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
NNSA  is  responsible  for  providing  the 
Nation  with  nuclear  weapons  and 
ensuring  that  those  nuclear  weapons 
remain  safe,  secure,  and  reliable.  As  one 
of  the  major  production  facilities,  the 
Oak  Ridge  Y-12  Plant  has  been  DOE's 
primary  site  for  enriched  uranium 
processing  and  storage,  and  one  of  the 
manufacturing  facilities  for  maintaining 
the  U.S.  nuclear  weapons  stockpile.  In 
recent  years,  the  emphasis  of  the  U.S. 
weapons  program  has  shifted  from 
developing  and  producing  new  weapons 
to  dismantlement  and  maintenance  of  a 
smaller  stockpile. 

The  Y-12  Draft  SWEIS  evaluates  the 
potential  environmental  impacts  from 
continued  operation  of  the  Oak  Ridge 
Y-12  Plant,  and  the  construction  and 
operation  of  new  facilities  for  two  of  Y- 
12's  missions:  HEU  Materials  Storage 
mission  and  Special  Materials  mission. 
Alternatives  considered  for  the  HEU 
Materials  Storage  mission  include 
constructing  and  operating  a  new  HEU 
Materials  Facility  at  one  of  two 
candidate  sites,  or  expanding  and 
operating  Building  9215.  Three 
candidate  sites  are  evaluated  for  a  new 
Special  Materials  Complex  for  the 
Special  Materials  mission  at  Y-12.  More 
specifically,  the  Y-12  Draft  SWEIS 
analyzes  potential  impacts  on  land  uses, 
transportation,  socioeconomics,  geology 
and  soils,  hydrology,  biological 
resources,  air  quality/noise,  site 
facilities  and  support  activities,  waste 
management,  and  cultural  resources.  In 
addition,  environmental  justice, 
radiological  and  chemical  impacts 
during  normal  operations,  and  effects  of 
accidents  on  workers  and  the  public  are 
included  in  the  assessment.  A 
disclaimer  statement  was  mistakenly 
printed  on  the  inside  cover  of  each 
volume  of  the  Draft  SWEIS.  DOE  wishes 
to  inform  the  public  that  the 
information  contained  in  the  Draft 
SWEIS  is  accurate  and  complete.  Please 
disregard  this  disclaimer  statement. 

The  preferred  alternative  is  to 
construct  and  operate  a  new  HEU 
Materials  Storage  Facility  and  a  new 
Special  Materials  Complex.  Preferred 
sites  on  Y-12  for  these  new  facilities 
have  not  been  selected,  but  will  be 
identified  in  the  Y-12  Final  SWEIS.  The 
Y-12  Final  SWEIS  is  scheduled  to  be 
completed  in  August  2001.  A  Record  of 
Decision  would  be  issued  no  sooner 
than  30  days  after  the  Y-12  Final  SWEIS 
is  issued. 


Issued  in  Washington,  DC  this  29th  day  of 
December,  2000. 

Madelyn  R.  Creedon, 

Deputy  Administrator  for  Defense  Programs, 
National  Nuclear  Security  Administration. 
Department  of  Energy. 
[FR  Doc.  01-443  Filed  1-5-01;  8:45  am) 

BILUNG  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

PhA  Environmental  Restoration 
Corporation 

agency:  Office  of  the  General  Counsel, 

DOE. 

ACTION:  Notice  of  intent  to  grant 

exclusive  patent  licenses. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  PhA  Environmental 
Restoration  Corp.,  of  Oak  Hill,  Virginia, 
exclusive  licenses  to  practice  the 
inventions  described  in  U.S.  Patent  No. 
5,324,661.  entitled  "Chemotactic 
Selection  of  Pollutant  Degrading 
Bacteria"  and  U.S.  Patent  No.  5,326,703, 
entided  "Method  of  Degrading 
Pollutants  in  Soil."  The  inventions  are 
owned  by  the  United  States  of  America, 
as  represented  by  the  U.S.  Department 
of  Energy  (DOE). 
DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  March  9,  2001. 
ADDRESSES:  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  Telephone  (202) 
586-4792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209  provides  the  Department  with 
authority  to  grant  exclusive  licenses  in 
Department-owned  inventions,  if, 
among  other  things,  the  agency  finds 
that  the  public  will  be  served  by  the 
granting  of  the  license.  The  statute 
requires  that  no  exclusive  license  may 
be  granted  unless  public  notice  of  the 
intent  to  grant  the  license  has  been 
provided,  and  the  agency  has 
considered  all  comments  received,  in 
response  to  that  public  notice,  before 
the  end  of  the  comment  period. 

PhA  Environmental  Restoration 
Corporation,  of  Oak  Hill,  Virginia,  has 
applied  for  exclusive  license  to  practice 
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the  inventions  embodied  in  U.S.  Patent 
Nos.  5.324,661  and  5,326,703.  and  has 
plans  for  commercialization  of  the 
inventions. 

The  exclusive  licenses  will  each  be 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
other  terms  and  conditions  to  be 
negotiated.  DOE  intends  to  negotiate  to 
grant  the  licenses,  unless,  within  60 
days  of  this  notice,  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property, 
Department  of  Energy,  Washington,  DC 
20585,  receives  in  writing  emy  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  either  of  the  proposed 
licenses;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  either  invention,  in  which 
applicant  states  that  he  already  has 
brought  either  invention  to  practical 
application  or  is  likely  to  bring  either 
invention  to  practical  application 
expeditiously. 

The  Department  will  review  all  timely 
written  responses  to  this  notice,  and 
will  proceed  with  negotiating  the 
licenses  if,  after  consideration  of  written 
responses  to  this  notice,  a  finding  is 
made  that  the  licenses  are  in  the  public 
interest. 

Issued  in  Washington,  DC,  on  January  2, 
2001. 

Paul  A.  Gottlieb, 

Assistant  General  Counsel  for  Technology, 
Transfer  and  Intellectual  Property. 
(FR  Doc.  01-441  Filed  1-5-01;  8:45  am] 

BRJJNQ  COOe  64S0-01-P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
Umatilla  Generating  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  announces  BPA's 
intention  to  prepare  an  EIS,  under  the 
National  Environmental  Policy  Act 
(NEPA),  on  a  proposed  electrical 
interconnection  requested  by  Umatilla 
Generating  Company,  L.P.,  to  integrate 
electrical  power  from  the  Umatilla 
Generating  Project  into  the  Federal 
transmission  grid.  BPA  proposes  to 
execute  an  agreement  with  Umatilla 
Generating  Company  L.P.,  to  provide 
them  with  an  interconnection. 


DATES:  BPA  has  established  a  45-day 
scoping  period  during  which  affected 
landowners,  concerned  citizens,  special 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the 
proposed  EIS.  Written  comments  are 
due  to  the  address  below  no  later  than 
February  22,  2001.  Comments  may  also 
be  made  at  an  EIS  scoping  open  house 
meeting  to  be  held  on  January  30,  2001. 

ADDRESSES:  To  comment,  telephone  toll- 
free  1-800-622-4519;  send  an  e-mail  to 
the  BPA  Internet  address 
comment@bpa.gov;  or  mail  comments  to 
Communications,  Bonneville  Power 
Administration— KC-7.  P.O.  Box  12999, 
Portland,  Oregon,  97212.  To  be  placed 
on  the  project  mail  list,  call  1-800-622- 
4520. 

An  EIS  open  house  will  be  held  on 
January  30,  2001,  7:00  p.m.  to  9:00  p.m., 
at  Hermiston  High  School,  600  S.  First 
Street,  Hermiston,  Oregon.  At  this 
informal  scoping  meeting,  BPA  staff  will 
answer  questions  and  accept  oral  and 
written  comments,  and  representatives 
of  BPA  and  the  Umatilla  Generating 
Company,  L.P.,  will  be  available  to 
discuss  die  proposed  project  and  the 
topics  to  be  addressed  in  the  EIS. 
Information  on  the  proposed  project 
will  be  available  for  review. 

Scoping  will  help  BPA  ensure  that  a 
full  range  of  issues  related  to  this 
proposal  is  addressed  in  the  EIS,  and 
also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project.  When 
completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  a  public  comment 
meeting  on  the  Draft  EIS.  BPA  will 
consider  and  respond  in  the  Final  EIS 
to  comments  received  on  the  Draft  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  McKinney,  Bonneville  Power 
Administration— KEC-^.  P.O.  Box  3621. 
Portland,  Oregon,  97208-3621;  toll-free 
telephone  1-800-282-3713;  direct 
telephone  503-230-4749;  or  e-mail 
tcmckinney®bpa.gov.  Additional 
information  can  be  found  at  BPA's  web 
site:  www.bpa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EIS 
will  assess  the  environmental 
consequences  of  the  agreement  which 
BPA  proposes  with  Umatilla  Generating 
Company,  L.P.,  and  of  any 
modifications  to  the  transmission 
system  needed  to  provide  an  electrical 
connection  under  the  terms  of  the 
agreement.  In  addition  to  these  Federal 
actions,  the  EIS  will  consider  the 
environmental  consequences  of 
construction  and  operation  of  the 
Umatilla  Generating  Project. 


\ 


The  proposed  project  has  several 
components.  They  include  an  electrical 
connection  at  BPA's  McNary  Substation 
for  the  Umatilla  Generating  Company, 
L.P.;  a  natural-gas-fired,  combined-cycle 
combustion  tinbine;  electric-power- 
generation  plant  (Umatilla  Generating 
Project);  a  natural-gas  pipeline;  and  new 
and  modified  electric-power- 
transmission  lines.  All  proposed 
facilities  would  be  located  within 
Umatilla  County,  Oregon. 

The  Umatilla  Generating  Project  is 
proposed  by  the  Umatilla  Generating 
Company,  L.P.,  an  independent  power 
producer.  They  would  build  and  operate 
the  power  plant,  and  would  also  pay  for 
the  construction  of  approximately  three- 
quarters  of  a  mile  of  new  transmission 
lines  and  modification  of  approximately 
11  miles  of  existing  transmission  lines 
owned  by  the  Umatilla  Electric 
Cooperative.  The  new  transmission 
lines  would  be  owned  by  the  Umatilla 
Electric  Cooperative.  PG&E  Gas 
Transmission-Northwest  Corporation 
(GTN)  or  Cascade  Natural  Gas  would 
build  a  natural-gas  pipeline  up  to  5 
miles  in  length  to  supply  fuel  to  the 
power  plant. 

A.  Proposed  Action.  The  proposed 
Umatilla  Generating  Project  would  be  a 
combustion  turbine/combined-cycle 
electric  power  plant  with  a  nominal 
generating  capacity  of  550  megawatts. 
The  energy  facility  site  would  be  located 
about  4  miles  southwest  of  the  city  of 
Hermiston  and  about  one-half  mile  west 
of  the  existing  Hermiston  Generating 
Plant. 

The  proposed  Umatilla  Generating 
Project  would  consist  of  two  essentially 
identical  combustion  turbine  generators, 
two  heat-recovery  steam  generators 
(HRSG)  and  one  steam  turbine.  The 
proposed  generating  project  would  be 
fueled  by  natural  gas  from  the  existing 
GTN  pipeline  that  passes  approximately 
5  miles  south  of  the  energy  faciUty  site. 
Natural  gas  would  be  burned  in  the 
combustion  turbines.  Expanding  gases 
from  combustion  would  tiuu  rotors 
within  the  turbines  that  are  connected 
to  electric  generators.  The  hot  gases 
exhausted  from  the  combustion  tiubines 
would  be  used  to  raise  steam  in  the 
HRSGs.  Steam  from  the  HRSGs  would 
be  expanded  through  a  steam  turbine 
that  drives  its  own  electric  generator. 

Water  would  be  needed  at  the  facility 
to  generate  steam  and  cool  the  steam 
process.  Water  would  be  supplied  bom 
the  Port  of  Umatilla's  regional  water 
supply  pipeline  that  currently  extends 
to  the  Hermiston  Generating  Plant.  A 
recirculating  cooling  system  employing 
mechanically  induced  draft  evaporative 
cooling  towers  would  be  used  to 
minimize  water  use.  Water  would  be 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Notices 


1333 


added  to  the  cooling  system  to 
compensate  for  evaporative  losses 
(make-up  water)  and  blowdowrn. 
Blowdown  is  the  water  bled  from  the 
cooling  system  to  limit  the  build-up  of 
salts.  Blowdown  would  be  conveyed  by 
pipeline  to  Madison  Farms,  located 
approximately  3  miles  south  of  the 
proposed  generating  project,  where  it 
would  be  applied  to  crops. 

The  proposed  Umatilla  Generating 
Project  would  deliver  electric  power  to 
the  regional  power  grid  at  BPA's 
McNary  Substation  in  Umatilla  using 
the  Umatilla  Electric  Cooperative's 
existing  Westland-McNary 
Transmission  Line.  A  new  230-kilovolt 
(kV)  radial  transmission  line  tap  would 
be  constructed  to  connect  the 
switchyard  at  the  proposed  Umatilla 
Generating  Project  to  the  Westland- 
McNary  Transmission  Line.  Presently, 
the  transmission  line  consists  of  one 
115-kV  circuit  and  one  230-kV  circuit. 
The  existing  115-kV  line  would  be 
removed  and  replaced  vrith  a  230-kV 
line.  BPA  would  modify  the  McNary 
Substation  to  accept  electric  power  from 
the  Umatilla  Generating  Project. 

In  addition,  the  section  of  the  115-kV 
transmission  line  between  the  Umatilla 
Generating  Project  and  the  Hermiston 
Generating  Plant  would  be 
reconductored  for  230  kV.  This  portion 
of  the  circuit  reconductoring  would 
increase  the  overall  efficiency  and 
reliability  of  the  transmission  line. 

B.  Process  to  Date.  BPA  is  the  lead 
Federal  agency  for  the  project  EIS.  The 
State  of  Oregon  Energy  Facility  Siting 
Council  is  ourently  evaluating  the 
Application  for  a  Site  Certificate  for  the 
Umatilla  Generating  Project  submitted 
by  the  Umatilla  Generating  Company, 
L.P.  Oregon's  site  evaluation  process, 
like  NEPA,  provides  opportimity  for 
public  participation.  Umatilla 
Generating  Company,  L.P.,  held  a  public 
informational  meeting  on  December  7, 
2000.  Umatilla  Generating  Company, 
L.P.,  expects  to  submit  an  application 
for  Air  Contaminant  Discharge  and 
Prevention  of  Significant  Deterioration 
Permit  for  the  proposed  project  to  the 
Oregon  Department  of  Environmental 
Quality  in  January  2001. 

C.  Alternatives  Proposed  for 
Consideration.  Alternatives  thus  far 
identified  for  evaluation  in  the  EIS  are: 
(1)  The  proposed  action,  and  (2)  no 
action.  Other  alternatives  may  be 
identified  through  the  scoping  process. 

D.  Identification  of  Environmental 
Issues.  BPA  intends  to  prepare  an  EIS 
addressing  both  the  Umatilla  Generating 
Project  and  the  associated  electric 
power  intercoimection  facilities.  BPA 
decided  to  prepare  the  EIS  for  two 
reasons:  (1)  The  Umatilla  Generating 


Project  would  depend  on  the 
modifications  at  BPA's  McNary 
Substation  to  connect  with  BPA's 
transmission  grid,  and  (2)  no  other 
Federal  or  State  agency  is  currently 
preparing  an  EIS  on  the  proposed 
project.  Because  no  other  EIS  is  being 
prepared,  the  scope  of  BPA's  EIS  will 
cover  both  the  interconnection  elements 
and  the  Umatilla  Generating  Project. 

The  principal  issues  identified  thus 
far  for  consideration  in  the  Draft  EIS 
with  respect  to  the  Umatilla  Generating 
Project  are  as  follows:  (1)  Air  quality 
impacts,  (2)  noise  impacts  from  plant 
operation,  (3)  aesthetic  impacts,  (4) 
socioeconomic  impacts  created  by  an 
influx  of  construction  workers  into  a 
sparsely  populated  area,  and  (5)  impacts 
on  wildlife  habitat.  The  principal  issues 
identified  thus  far  for  consideration  in 
the  Draft  EIS  with  respect  to  the  electric 
power  transmission  faciUties  are  as 
follows:  (1)  Impacts  of  transmission  line 
construction  on  wetlands  and  wildlife 
habitat,  (2)  aesthetic  impacts,  and  (3) 
cultiual  resource  impacts. 

These  issues,  together  with  any 
additional  significant  issues  identified 
through  the  scoping  process,  will  be 
addressed  in  the  EIS. 

Issued  in  Portland,  Oregon,  on  December 
27,  2000. 

Stephen  J.  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 
(FR  Doc.  01-442  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -627-4)01,  et  al.] 

Commonwealth  Edison  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  2.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Commonwealth  Edison  Company 

[Docket  No.  EROl-627-001] 

Take  notice  that  on  December  21, 
2000,  Exelon  Corporation  (Exelon),  on 
behalf  of  its  subsidiaries. 
Commonwealth  Edison  Company 
(ComEd)  and  Exelon  Generation,  L.L.C. 
(Exelon  Generation),  tendered  for  filing 
an  amendment  to  its  December  8,  2000, 
filing  of  a  form  of  agreement  entitled 
Ancillary  and  Other  Control  Area 
Services  Resoiuce  Purchase  Agreement 
(hereafter  the  Agreement).  Due  to  an 
administrative  oversight,  the  Agreement 


references  various  Schedules  which 
were  inadvertentiy  omitted  in  Exelon's 
December  8,  2000  filing.  Per  an  informal 
request  of  FERC  Staff,  ComEd  is 
accordingly  submitting  with  this 
transmittal  letter  the  Agreement,  along 
with  the  previously  omitted  Schedules 
referenced  in  said  Agreement. 

FERC  Staff  has  advised  ComEd  that 
making  this  amended  filing  should  not 
affect  the  effective  date  of  January  1, 
2001  requested  by  ComEd  in  its 
December  8,  2000  filing  in  this  docket. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

[Docket  No.  EROl-628-OOll 

Take  notice  that  on  December  21, 
2000,  Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  an 
amendment  to  its  December  8,  2000, 
filing  to  revise  Schedules  4,  4 A  and  4G 
to  ComEd's  Open  Access  Transmission 
Tariff  (OATT).  Second  Revised  Sheet 
No.  124  of  ComEd's  OATT  references 
Schedule  1  of  the  Ancillary  and  Other 
Control  Area  Services  Resource 
Purchase  Agreement  (Agreement) 
between  ComEd  and  Exelon  Generation, 
L.L.C.  filed  contemporaneously  in 
Docket  No.  EROl-627-000  with  the 
revisions  to  Schedules  4,  4A  and  4G.  Per 
an  informal  request  of  FERC  Staff, 
ComEd  is  amending  its  filing  to  include 
Schedule  1  of  the  Agreement  as 
Attachment  A  to  Schedule  4,  instead  of 
merely  referencing  it  in  Schedule  4  to 
ComEd's  OATT. 

Comment  dote;  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southwestern  Electric  Power 
Company 

[Docket  No.  EROl-651-001] 

Take  notice  that  on  December  21, 
2000,  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
in  this  subdocket  rate  sheets  reflecting 
a  proposed  fixed  return  on  conmion 
equity  (ROE)  to  be  used  in  establishing 
estimated  and  final  redetermined 
formula  rates  for  wholesale  service  to 
the  City  of  Bentonville,  Arkansas 
(Bentonville).  SWEPCO  currently 
provides  service  to  Bentonville  and  its 
other  wholesale  formula  rate  customers 
imder  contracts  which  provide  for 
periodic  changes  in  rates  and  charges 
determined  in  accordance  with  cost-of- 
service  formulas,  including  a  formulaic 
determination  of  the  ROE.  SWEPCO  has 
proposed  in  this  docket  to  replace  the 
formulaic  ROE  with  a  fixed  ROE.  The 
filing  in  this  subdocket  is  solely  to  file 
the  proposed  Bentonville  rate  sheets 
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that  have  been  conformed  to  Order  No. 
614. 

SWEPCO  seeks  an  effective  date  of 
January  1,  2001  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Bentonville,  all  parties  to  this 
proceeding  and  the  Arkansas  Public 
Service  Conmiission. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tampa  Electric  Company 

IDocket  No.  EROl-713-OOll 

Take  notice  that  on  December  21, 
2000,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  service 
agreement  with  Enron  Power  Marketing, 
hic.  (Enron)  imder  Tampa  Electric's 
market-based  sales  tariff.  Tampa  Electric 
submitted  an  amended  service 
agreement  designation  on  December  21, 
2000. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
December  1,  2000,  and  gives  notice  of 
its  termination  as  of  January  1,  2001. 

Copies  of  the  filing  have  been  served 
on  Enron  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Company 

[Docket  No.  EROl-740-OOOj 

Take  notice  that  on  December  21, 
2000,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  filed  with  the 
Commission  a  Service  Agreement  for 
Firm  Short-Term  Point-To-Point 
Transmission  Service  with  Wisconsin 
Public  Service  Corporation  (WPS) 
entered  into  pursuant  to  Illinois  Power's 
Open  Access  Transmission  Tariff.  Also 
on  Dteember  22,  2000,  Illinois  Power 
filed  a  letter  clarifying  a  statement  in  its 
request  for  waiver  filed  with  the  above- 
mentioned  Service  Agreement. 

Illinois  Power  requests  an  effective 
date  of  November  9,  2000  for  the 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement  based  on  extraordinary 
circimistances. 

Illinois  Power  has  served  a  copy  of 
the  filing  on  WPS. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-724-000] 

Take  notice  that  on  December  21, 
2000,  the  California  Independent 


System  Operator  Corporation  (ISO), 
tendered  for  filing  a  revision  to  the 
Transmission  Control  Agreement  (TCA) 
for  acceptance  by  the  Commission.  The 
ISO  states  that  the  purpose  of  the 
amendment  is  (1)  to  clarify 
responsibilities  in  the  TCA  concerning 
the  ISO  Maintenance  Standards  and  to 
include  a  new  Appendix  F  identifying 
the  persons  to  contact  at  each  party  for 
notice  purposes;  (2)  to  address  the 
Commission's  statement  in  Mid- 
Continent  Area  Power  Pool,  92  FERC 
1 61,229  that  contractual  arrangements 
involving  regional  transmission  service 
should  be  crafted  to  ensure  that 
responsibilities  of  all  parties  with 
respect  to  issues  such  as  refunds  are 
delineated  in  advance;  (3)  to  clarify  four 
provisions  of  the  ciirrent  TCA  in 
response  to  issues  raised  by  the  Cify  of 
Vernon,  California  (Vernon),  which  has 
applied  to  become  a  Participating 
Transmission  Owner;  and  (4)  to  identify 
the  transmission  interests  that  Vernon 
would  be  turning  over  to  the  ISO's 
Operational  Control  if  Vernon  executes 
the  amended  TCA  unconditionally. 

The  ISO  states  that  this  filing  has  been 
served  the  Public  Utilities  Commission 
of  California,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  and  all  parties, 
including  Vernon,  with  effective 
Scheduling  Coordinator  Agreements 
under  the  ISO  Tariff. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
TCA  to  be  made  effective  January  1 , 
2001. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROl-252-OOH 

Take  notice  that  on  December  21, 
2000,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric) 
submitted  a  filing  containing 
designations  pursuant  to  Order  No.  614, 
in  compliance  with  the  letter  order 
issued  December  11,  2000  in  Docket  No. 
EROl-252-000  in  which  the 
Commission  accepted  the  filing, 
effective  January  1,  2001. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Citizens  Communications  Company 

[Docket  No.  EROl-249-OOll 

Take  notice  that  on  December  21, 
2000,  in  compliance  with  the 
Commission's  December  6,  2000  letter 
order  in  this  proceeding,  Citizens 
Communications  Company  filed  on  a 
non-confidential  basis  an  Agreement  to 


sell  to  Select  Energy,  Inc.  a  portion  of 
its  energy  entitlement  pursuant  to  the 
Firm  Energy  Contract  between  NEPOOL 
Phase  n  Participants  and  HydroQuebec, 
dated  October  4, 1984. 

A  copy  of  this  filing  was  served  on  the 
service  list  in  this  docket,  and  on  Select 
Energy,  Inc.  In  addition,  a  copy  of  the 
rate  schedule  is  available  for  inspection 
at  the  offices  of  Citizens'  Vermont 
Electric  Division  during  regular 
business  hours. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  FirstEnergy  Operating  Companies 

[Docket  No.  EROO-3771-0021 

Take  notice  that  on  December  21, 
2000,  The  Cleveland  Electric 
Illimiinating  Company,  Ohio  Edison 
Company,  Permsylvania  Power 
Company  and  The  Toledo  Edison 
Company  (collectively,  the  FirstEnergy 
Operating  Companies)  tendered  for 
filing  their  FERC  Electric  Tariff,  First 
Revised  Volimie  No.  3,  pursuant  to 
which  they  are  offering  to  make 
available  ancillary  services  and 
intercotmected  operations  services.  The 
FirstEnergy  Operating  Companies  state 
that  this  tariff  contains  modifications  to 
a  tariff  submitted  in  September  2000 
that  were  required  by  the  Order 
Accepting  for  Filing,  as  Modified, 
Proposed  Tariff  and  Service  Agreement 
which  was  issued  in  this  proceeding  on 
November  22,  2000. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Pool 

[Docket  No.  EROO-3577-0031 

Take  notice  that  on  December  22, 
2000,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  and 
ISO  New  England  Inc.  submitted  a  joint 
report  of  compliance  in  response  to 
requirements  of  the  Commission's 
November  22,  2000  order  in  Docket  No. 
EROO-3577-000.  New  England  Power 
Pool.  93  FERC  H  61,195  (2000). 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  persons  identified  on  the 
service  list  in  the  captioned  proceeding, 
the  NEPOOL  Participants  and  the  six 
New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Sithe  Edgar  LLC;  Sithe  New  Boston 
LLC;  Sithe  Framingham  LLC;  Sithe 
West  Medway  LLC;  Sithe  Wyman  LLC; 
Sithe  Mystic  LLC;  AG-Energy,  LP.; 
Power  City  Partners,  L.P.;  Seneca 
Power  Partners,  L.P.;  Sterling  Power 
Partners,  L.P.;  Sithe  Power  Marketing, 
L.P.;  Sithe  Power  Marketing,  Inc. 

IDocket  No.  EROO-3691-OOl] 

Take  notice  that  on  December  21, 
2000,  the  above  referenced  applicants 
(the  Sithe  Jurisdictional  Affiliates)  filed 
with  the  Commission  proposed  rate 
schedule  designations  in  compliance 
with  Order  No.  614,  and  the  Order 
issued  in  this  proceeding  on  November 
24, 2000. 

Comment  date:  January  1 1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

[Docket  Nos.  EROO-2814-003] 

Take  notice  that  on  December  21, 
2000,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
executed  Dynamic  Scheduling 
Agreement  (Agreement)  with  its 
Wholesale  Merchant  Function  Division 
CWMD)  under  ComEd's  Open  Access 
Transmission  Tariff  (OATT)  in 
compliance  with  the  Commission's 
December  14,  2000  Order  issued  in 
Docket  Nos.  EROO-2814-000,  EROO- 
2814-001. and  EROO-2814-002. 
Commonwealth  Edison  Company,  93 
FERC  &  61 ,271  (2000). 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  UtiliCorp  United  Inc. 

(Docket  No.  ERg9-203-002] 

Take  notice  that  on  December  22, 
2000,  UtiliCorp  United  Inc.  filed  the 
required  three-year  updated  market 
analysis  in  this  docket. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Bangor  Energy  Resale,  Inc. 

(Docket  No.  ER98-459-00g] 

Take  notice  that  on  December  22, 
2000,  Bangor  Energy  Resale,  Inc. 
(Bangor  Energy)  filed  an  updated  market 
analysis  as  required  by  the 
Commission's  December  23, 1997  order 
in  Docket  No.  ER98-459-000  granting 
Bangor  Energy  market  based  rate 
authority. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER98-411-0101 

Take  notice  that  on  December  22. 
2000,  Wolverine  Power  Supply 
Cooperative,  Inc.  (Wolverine),  filed  a 
revised  Generation  Market  Dominance 
Analysis,  in  compliance  with  the 
Commission's  Order  in  Wolverine 
Power  Supply  Cooperative,  Inc.,  81 
FERC  161 ,369  (1997). 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Djmegy  Roseton,  L.L.C 

[Docket  No.  EGOl-80-000) 

Take  notice  that  on  December  21, 
2000,  Dynegy  Roseton,  L.L.C,  1000 
Louisiana,  Suite  5800,  Houston,  Texas 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Dynegy  Roseton,  LX.C.  is  a  Delaware 
limited  liability  company,  and  is 
engaged  directly  and  exclusively  in 
owning  and/or  operating  an  electric 
generating  facility  in  New  Yoiii,  and 
selling  electric  energy  at  wholesale. 

Comment  date:  January  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

17.  Harquahala  Generating  Company, 
LLC 

[Docket  No.  EGOl-81-OOOl 

Take  notice  that  on  December  21, 
2000,  Harquahala  Generating  Company, 
LLC  (Harquahala),  a  limited  liabilify 
company  with  its  principal  place  of 
business  at  7500  Old  Georgetown  Road, 
Bethesda,  Maryland  20814,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  ■ 

Harquahala  proposes  to  construct, 
own  or  lease  and  operate  a  natural  gas- 
fired,  combined  cycle  power  plant  of 
approximately  1050  MW  capacity  in 
Maricopa  Coimty,  Arizona.  The 
proposed  power  plant  is  expected  to 
commence  commercial  operation  in 
2003.  All  output  from  the  plant  will  be 
sold  by  Harquahala  exclusively  at 
wholesale. 

Comment  date:  January  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


18.  Dynegy  Danskammer,  L.L.C 

[Docket  No.  EGOl-82-OOOl 

Take  notice  that  on  December  21, 
2000,  Dynegy  Danskammer,  L.L.C,  1000 
Louisiana,  Suite  5800,  Houston,  Texas 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Dynegy  Danskammer,  L.L.C.  is  a 
Delaware  limited  liability  company,  and 
is  engaged  directly  and  exclusively  in 
owning  and/or  operating  an  electric 
generating  facility  in  New  York,  and 
selling  electric  energy  at  wholesale. 

Comment  date:  January  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  01-439  Filed  1-5-01;  8:45  am] 

BSJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -739-000.  at  al.] 

Duke  Electric  Transmission,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  29,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Duke  Electric  Transmission,  a 
Division  of  Duke  Energy  Corporation 

(Docket  No.  EROl-739-OOOl 

Take  notice  that  on  December  21, 
2000,  Duke  Electric  Transmission  (Duke 
ET),  tendered  for  filing  First  Revised 
Service  Agreement  No.  194  with 
Carolina  Power  &  Light  Company,  for 
Transmission  Service  imder  Duke  ET's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Revised  Service  Agreement  be  permitted 
to  become  effective  on  January  1,  2001. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Caroliiia 
Utilities  Commission. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROl-743-OOOl 

Take  notice  that  on  December  21, 
2000,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  The  Legacy  Energy  Group,  LLC 
(Legacy)  as  Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Legacy. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROl-744-000 ) 

Take  notice  that  on  December  21, 
2000,  Puget  Soimd  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  El  Paso  Merchant  Energy,  L.P. 
(EPME),  as  Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
EPME. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

(Docket  No.  EROl-745-OOOj 

Take  notice  that  on  December  21, 
2000,  New  England  Power  Company 
(NEP)  tendered  for  filing  a  service 
agreement  between  NEP  and  Rhode 
Island  State  Energy  Partners,  L.P. 
(RISEP)  for  Firm  Local  Generation 
Delivery  Service  imder  NEP's  FERC 
Electric  Tariff,  Original  Voliime  No.  9. 


Copies  of  the  filing  have  been  served 
upon  RISEP  and  the  Rhode  Island 
Public  Utilities  Commission. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consumers  Energy  Company 

(Docket  No.  ER01-74&-000] 

Take  notice  that  on  December  21, 
2000,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  a 
Facilities  Agreement  Between 
Consumers  and  Wolverine  Power 
Supply  Cooperative,  Inc.  (Wolverine), 
dated  November  30,  2000  (Agreement). 
Under  the  Agreement,  Consimiers  is  to 
build,  operate  and  maintain  certain 
facilities  interconnecting  Wolverine's 
Vestaburg  substation  and  Consumers' 
transmission  system. 

Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  October  23,  1998. 

Copies  of  the  filing  were  served  upon 
Wolverine  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Attala  Generating  Company,  LLC 

(Docket  No.  EROl-747-000] 

Take  notice  that  on  December  21, 
2000,  Attala  Generating  Company,  LLC 
(Attala),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
and  Part  35  of  the  Commission's 
Regulations,  an  application  for 
authorization  to  make  sales  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates;  to  reassign 
transmission  capacity;  and  to  resell  firm 
transmission  rights  (FTRs).  Attala 
proposes  to  own  or  lease  and  operate  a 
natural  gas-fired,  combined  cycle  power 
plant  of  approximately  500  MW 
capacity  in  Attala  County,  Mississippi. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Harquahala  Generating  Company, 
LLC 

(Docket  No.  EROl-748-OOOj 

Take  notice  that  on  December  21, 
2000,  Harquahala  Generating  Company, 
LLC  (Harquahala),  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  and  Part  35  of  the 
Commission's  Regulations,  an 
application  for  authorization  to  make 
sales  of  capacity,  energy,  and  certain 
Ancillary  Services  at  market-based  rates; 
to  reassign  transmission  capacity;  and  to 
resell  firm  transmission  rights  (FTRs). 
Harquahala  proposes  to  construct  a 
natural  gas-fired,  combined  cycle  power 


plant  of  approximately  1,050  MW 
capacity  in  Maricopa  Coimty  near  the 
town  of  Tonopah,  Arizona. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ameren  Services  Company 

(Docket  No.  EROl-749-OOOj 

Take  notice  that  on  December  21, 
2000,  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Ameren 
Energy,  Inc.,  (customer).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  customer  pursuant  to  *  . 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  WPS  Resources  Operating 
Companies 

(Docket  No.  EROl-750-000] 

Take  notice  that  on  December  21, 
2000,  WPS  Resotuces  Operating 
Companies  (WPSR),  tendered  for  filing 
a  revised  executed  service  agreement 
with  Stratford  Water  &  Electric  Utility 
(Stratford)  for  ancillary  services  and 
distribution  service  under  WPSR's  open 
access  transmission  tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  1  (OATT). 

WPSR  requests  a  January  1,  2001 
effective  date. 

Copies  of  the  filing  were  served  upon 
Stratford,  the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  12,  2001,  Ln 
accordance  with  Standard  Paragraph  E       \ 
at  the  end  of  this  notice. 

10.  Mountain  View  Power  Partners, 
LLC 

(Docket  No.  EROl-751-OOOl 

Take  notice  that  on  December  21, 
2000,  Mountain  View  Power  Partners, 
LLC  (Mountain  View)  tendered  for  filing 
with  Commission  an  application  for 
acceptance  of  Mountain  View's  Rate 
Schedule  FERC  No.  1 ;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electric  energy,  capacity 
and  ancillary  services  at  market-based 
rates;  and  the  waiver  of  certain 
Commission  regulations. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROl-752-000) 

Take  notice  that  on  December  21, 
2000,  PJM  Interconnection,  L.L.C.  (PJM), 
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tendered  for  filing  the  following 
revisions  to  PJM's  Open  Access 
Transmission  Tariff  (Tariff): 
Third  Revised  Sheet  No.  24 
Third  Revised  Sheet  No.  72 
Original  Sheet  No.  87V 

and  the  following  revisions  to  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  (OA): 
First  Revised  Sheet  No.  42 

PJM  states  that  the  Tariff  and  OA 
revisions  are  related  to  the  restructuring 
of  the  Mid-Atlantic  Area  Council,  which 
is  the  reliability  coimcil  for  the  PJM 
region. 

PJM  requests  an  effective  date  of 
January  1 .  2001  for  the  tariff  and  OA 
revisions. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Enron  Power  Marketing,  Inc.;  Enron 
Energy  Services,  Inc.;  Clinton  Energy 
Management  Services,  Inc.;  New 
Albany  Power  I,  L.L.C;  Enron  Energy 
Marketing  Corp.;  The  New  Power 
Company 

(Docket  No.  EROl-753-OOOl 

Take  notice  that  on  December  21, 
2000,  the  above  listed  marketing 
affiliates  of  Enron  Corp.,  tendered  for 
filing  proposed  changes  in  their 
respective  Rate  Schedule  FERC  No.  1 
and  the  proposed  elimination  of  Codes 
of  Conduct.  The  changes  consist  of 
removing  restrictions  on  the  sale  of 
power  and  non-power  goods  and 
services  between  the  listed  Enron 
Marketing  Affiliates  and  Portland 
General  Electric  Company  (PGE),  based 
on  Enron  Corp. 's  pending  sale  of  PGE. 
That  sale  would  cause  the  above-listed 
Enron  Marketing  Affiliates  no  longer  to 
be  affiliated  with  PGE. 

Conw:ient  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Tucson  Electric  Power  Company 

(Docket  No.  EROl-754-000] 

Take  notice  that  on  December  21, 
2000,  Tucson  Electric  Power  Company 
tendered  for  filing  one  (1)  umbrella 
service  agreement  (for  short-term  firm 
service)  and  one  (1)  service  agreement 
(for  non-firm  service)  pursuant  to  Part  D 
of  Tucson's  Open  Access  Transmission 
Tariff,  which  was  filed  in  Docket  No. 
EROO-771-000. 

The  details  of  the  service  agreements 
are  as  follows: 

(1)  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  dated  as  of  November  30,  2000 
by  and  between  Tucson  Electric  Power 
Company  and  Tri-State  G&T  Power 


Marketing— FERC  Electric  Tariff  Vol. 
No.  2,  Service  Agreement  No.  144.  No 
service  has  commenced  at  this  time. 

(2)  Form  of  Service  Agreement  for 
Non-Finn  Point-to  Point  Transmission 
Service  dated  as  of  November  30,  2000 
by  and  between  Tucson  Electric  Power 
Company  and  Tri-State  G&T  Power 
Marketing— FERC  ElectricTariff  Vol. 
No.  2,  Service  Agreement  No.  145.  No 
service  has  commenced  at  this  time. 

Comment  date;  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROl-755-OOOj 

Take  notice  that  on  December  21, 
2000,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  a 
revised  service  agreement  (dated  August 
4,  2000),  for  electric  power  and  energy 
sales  at  negotiated  rates  imder  the  terms 
of  PNM's  Power  and  Energy  Sales  Tariff, 
with  American  Electric  Power  Service 
Corporation.  PNM's  filing  is  available 
for  public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
American  Electric  Power  Services 
Corporation  and  to  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-756-OOOl 

Take  notice  that  on  December  21, 
2000,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  executed 
intercoimection  service  agreement 
between  PJM  and  Bethlehem  Steel 
Corporation. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties. 

Copies  of  this  filing  were  served  upon 
Bethlehem  Steel  Corporation  and  the 
state  electric  utility  regvdatory 
commissions  within  the  PJM  control 
area. 

Comment  dote;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wajme- White  Counties  Electric 
Cooperative 

[Docket  No.  ER01-757-O00| 

Take  notice  that  on  December  21, 
2000,  Wayne-White  Counties  Electric 
Cooperative  (WWCEC  or  Cooperative), 
tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Illinois 
Power  Company.  Under  the  Service 


Agreement,  WWCEC  will  provide  firm 
point-to-point  transmission  service  to 
Illinois  Power  Company  under  the 
Cooperative's  Open  Access 
Transmission  Tariff. 

WWCEC  requests  an  effective  date  of 
January  1,  2001,  the  date  service  will  be 
first  provided. 

A  copy  of  the  filing  was  served  upon 
Illinois  Power  Company. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  West  Texas  Utilities  Company 

[Docket  No.  EROl-758-OOOl 

Take  notice  that  on  December  21, 
2000,  West  Texas  Utilities  Company 
(WTU),  tendered  for  filing  a  revised 
service  agreement  (Service  Agreement) 
under  WTU's  Wholesale  Power  Choice 
Tariff  (WPC  Tariff)  between  WTU  and 
Pedemales  Electric  Cooperative,  Inc., 
(Pedemales).  WTU  states  that  the 
Service  Agreement  originally  was 
between  WTU  and  Kimble  Electric 
Cooperative,  Inc.  (Kimble)  and  that,  on 
July  14,  2000,  Kimble  transferred  all 
right,  title  and  interest  in  the  service 
agreement  to  Pedemales.  The  only 
change  to  the  Service  Agreement  is  the 
change  in  names. 

WTU  requests  an  effective  date  for  the 
revised  service  agreement  of  July  14, 
2000.  Accordingly,  WTU  requests 
waiver  of  the  Commission's  notice 
requirements. 

WTU  states  that  a  copy  of  the  filing 
was  served  on  Pedemales  and  on  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Connecticut  Yankee  Atomic  Power 
Company 

[Docket  No.  EROl-81 3-000] 

Take  notice  that  on  December  21, 
2000,  Connecticut  Yankee  Atomic 
Power  Company  (Connecticut  Yankee), 
tendered  for  filing  a  limited  general 
policy  compliance  filing  proposing  to 
change  the  application  of  certain  funds 
collected  for  post-retirement  benefits 
other  than  pensions  (PBOP)  into  the 
external  nonqualified  nuclear 
decommissioning  trust  fund  until  such 
time  as  they  are  needed  to  meet  PBOP 
obligations.  Connecticut  Yankee  states 
that  the  proposed  change  would  have  no 
impact  on  its  revenue  requirement. 

Connecticut  Yankee  states  that  copies 
of  the  filing  have  been  provided  to  its 
jurisdictional  customers  and  to  state 
regulatory  authorities  in  Vermont,  New 
Hampshire,  Maine,  Massachusetts, 
Connecticut  and  Rhode  Island. 
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Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  California  Water 
Company,  d/b/a  Bear  Valley  Electric 
Service,  Complainant,  v.  Southern 
California  Edison  Company, 
Respondent. 

[Docket  No.  ELOl-25-OOOl 

Take  notice  that  on  December  28, 
2000,  Southern  California  Water 
Company,  d/b/a  Bear  Valley  Electric 
Service,  tendered  for  filing  a  complaint 
against  Southern  California  Edison 
Company  alleging  that  Edison  was 
seeking  imlawfuUy  to  terminate  the 
Added  Facilities  Agreement  between 
the  parties.  Southern  California  Edison 
FERC  Electric  Rate  Schedule  No.  394.4. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  also  be  due  on  or  before 
January  18.  2001. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  )r.. 

Acting  Secretory. 

{PR  Doc.  01-438  Filed  1-5-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6927-81 

Financial  Assistance  for  an 
Environhfiental  Professional  Intern 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (US  EPA)  announces 
the  availability  of  Federal  Assistance  to 
conduct  an  intern  program  to  provide 
on  the  job  training  for  students 
interested  in  careers  in  environmental 
protection.  The  need  for  wise 
stewardship  of  the  nation's 
environmental  resources  is  increasing 
and  with  it  a  need  to  enlarge  the  pool 
of  skilled  environmental  professionals 
and  at  the  same  time  increase  the 
diversity  of  this  pool.  EPA  recognizes 
that  there  is  a  shortage  of  skilled 
environmental  professionals.  The 
programmatic  objective  of  this  intern 
program  is  to  provide  unique 
opportimities  for  cooperative  study, 
research,  and  development  that  woidd 
increase  the  number  and  diversity  of 
skilled  engineers,  scientists,  policy 
makers,  legal  professionals,  and 
managers  in  the  environmental  arena  by 
affording  "on  the  job  training" 
opportunities  for  students  interested  in 
public  or  private  sector  careers  in 
environmental  protection. 

This  solicitation  is  to  find  a  qualified 
non-profit  organization  to  carry  out  this 
student  intern  program.  The  student 
interns  will  be  considered  employees  of 
the  cooperative  partner  rather  than  EPA 
during  their  training  period.  All  student 
interns  must  be  enrolled  in  an 
undergraduate  or  graduate  program,  or 
accepted  into  an  undergraduate  or 
graduate  program  that  will  commence 
within  nine  months  of  selection  as  a 
student  intern.  This  partner  would  be 
responsible  for  locating  candidate 
interns,  selecting  the  interns  and 
administering  the  funding  to  the 
Interns/Associates.  USEPA  woiUd 
identify  the  intern/associate 
opportunities  at  EPA  or  EPA 
stakeholder  facilities,  provide  advice  to 
the  cooperative  partner  in  the  selection 
of  the  candidate  interns  and  provide 
space,  technical  guidance  and  training 
to  the  Interns/associates  during  their 
period  of  internship  at  either  an  EPA 
facility  or  an  EPA  stakeholder  facility. 
This  program  will  start  on  or  about 
April  1.  2001  and  continue  for  a  three 
year  period. 

DATES:  Applications  must  be  received 
no  later  than  5:00  p.m..  Eastern  Time, 
February  23.  2001. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application  including  all 
information  required  by  the  application 
kit.  Applications  must  be  mailed  to: 
Linda  K.  Smith,  EPA  Intern  Program,  US 
EPA  (2201A),  Washington,  DC  20460.  If 
delivered  by  courier  service,  the  address 
is:  Linda  K.  Smith.  Associate  Director 
for  Resources  Management,  Office  of 


Environmental  Justice,  US  EPA,  Room 
2224  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue  NW,  Washington. 
DC  20004,  Telephone:  202-564-2602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Smith.  US  EPA,  Phone:  202- 
564-2602.  E-mail!  smith.lmda@epa.gov, 
or  by  Fax:  202-501-1162. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  environmental  protection  student 
internship  program  is  designed  to 
provide  undergraduate  and  graduate 
students  from  accredited  universities 
and  colleges  with  opportunities  for 
environmental  training  experiences  at 
EPA  and  other  venues  in  which  the 
student  intern  can  receive  a  meaningful 
learning  experience.  The  Program  will 
be  managed  by  the  Office  of 
Environmental  Justice.  EPA  managers  at 
Headquarters.  Regional  Offices,  and 
Laboratories  will  develop  and  sponsor 
new  training  or  research  projects  that 
will  further  the  student  interns' 
imderstanding  of  environmental  and 
health  protection  issues  and  abatement 
techniques.  The  projects  are  sufficiently 
narrow  in  scope  to  allow  the  student  to 
complete  the  project  in  a  3-6  month 
period  by  working  full-time  during  the 
summer  and/or  part-time  during  the 
school  year.  Students  selected  to  receive 
an  internship  are  awarded  a  stipend 
based  on  their  level  of  education  and 
length  of  the  project  period. 

EPA  is  expanding  its  institutional 
commitment  to  Environmental 
Stewardship  and  Health  Protection.  The 
Agency  has  identified  several  areas  in 
which  student  interns  would  benefit  by 
practical,  on  the  job  training 
experiences.  These  areas  include  but  are 
not  limited  to: 

•  Environmental  Policy,  Regulation, 
&  Law — Training  in  this  area  includes 
participation  in  the  review  and 
evaluation  of  existing  policies  and 
regulations,  as  well  as  the  development 
of  new  policies.  Training  relating  to 
compliance  with  policies  and 
regulations  is  included. 

•  Environmental  Management  & 
Administration — This  area  focuses  on 
providing  training  in  how  to  implement 
and  improve  management  goals;  how  to 
develop  cooperative  environmental 
management  strategies. 

•  Environmental  Science — This  area 
focuses  in  training  on  field  studies  and 
laboratory  research. 

•  Public  Relations  and ' 
Communications — This  broad  category 
provides  the  Intern  with  the  opportunity 
to  receive  training  relating  to  how 
public  opinion  affects  environmental 
issues.  Internet  surveys,  tools  for 
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presentations,  creation  of  pamphlets  for 
informing  about  environmental 
protection  coidd  be  part  of  a  training 
opportunity. 

•  Computer  Programming  and 
Development — The  student  intern 
would  receive  training  relating  to 
developing  computer  programs  for 
reactiing  different  stakeholders.  A 
xproject  of  this  type  could  easily  be  a 
Gaining  opportunity  at  a  community  or 
grassroots  organization  facility. 

A  primary  objective  of  the  EPA  is  to 
plan  and  support  active  stewardship  of 
the  environment,  of  the  public  health, 
and  to  sustedn  communities  at  a  time  of 
increased  pressures  on  these  resources 
and  decreasing  funds  for  programs.  Part 
of  the  strategy  is  to  transfer  US  EPA's 
technologies,  techniques,  and  methods 
to  the  community-at-large,  especially 
the  next  generation  of  environmentaJ 
professionals  is  to  both  increase  their 
capability  and  to  increase  their 
diversity.  EPA's  programs  and  activities 
offer  unique  training  opportimities  to 
develop  skills  that  can  be  transferred  to 
the  non-Federal  community.  An 
effective  mechanism  to  affect  this 
transfer  is  through  the  establishment  of 
a  student  internship  program.  This 
cooperative  agreement  between  US  EPA 
and  the  recipient  will  promote  these 
objectives  The  statutes  under  which  the 
US  EPA  will  conduct  this  intern 
program  include: 

a.  Clean  Water  Act.  Section  104(b)(3): 
conduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration,  surveys,  and 
studies  relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution. 

b.  Safe  Drinking  Water  Act,  Sections 
1442(b)(3):  develop,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  education,  and  employment) 
for  occupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinking  water. 

c.  Solid  Waste  Disposal  Act,  Section 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
surveys,  public  education  programs,  and 
studies  relating  to  solid  waste 
management  and  hazardous  waste 
management. 

d.  Clean  Air  Act,  Section  103(b)(3): 
conduct  and  promote  the  coordination 
and  acceleration  of  research, 
investigations,  experiments, 
demonstrations,  surveys,  and  studies 
related  to  the  causes,  effects  (including 
health  and  welfare  effects),  extent, 
prevention,  and  control  of  air  pollution. 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research. 


development,  and  monitoring  activities 
on  toxic  substances. 

f.  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  Section  20(a):  conduct 
research  on  pesticides. 

g.  Marine  Protection,  Research,  and 
Sanctuaries  Act,  Section  203:  conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  minimizing  or 
ending  of  ocean  dumping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  dimiping. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

This  EPA  Intern  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  66.607  Training  and 
Fellowships  for  the  Environmental 
Protection  Agency. 

Program  Description 

The  objective  of  the  program  is  to 
provide  training  opportunities  to 
students  interested  in  pursuing 
environmental  careers.  The  proposed 
cooperative  program  will  be 
administered  by  the  Recipient  in 
response  to  intern  opportunities 
available  at  US  EPA  or  other  Federal  or 
non-Federal  organizations  which  offer 
opportunities  for  training  in 
environmental  protection. 

In  cooperation  with  EPA,  the 
recipient  will  select  and  employ  student 
interns  to  work  on  individual  projects  in 
response  to  internship  opportunities 
established  by  the  program  offices 
within  US  EPA.  Student  interns  are  not   . 
EPA  employees  and  the  recipient,  and 
cooperation  with  EPA,  will  develop  an 
orientation  program  that  will  explain 
the  intern's  roles,  responsibilities,  and 
limitations.  The  student  interns  must  be 
undergraduate  students,  graduate 
students,  or  college  graduates  who  have 
been  accepted  into  graduate  programs 
and  will  begin  their  studies  within  9 
months  of  accepting  an  internship 
position.  Student  interns  may  be 
studying  areas  such  as  environmental 
science,  earth  science,  environmental 
engineering,  geodesy,  chemistry, 
physics,  oceanography,  biology,  fishery 
science,  geography,  resource  economics, 
risk  assessment,  policy  analysis, 
computer  science,  and  law.  The  EPA 
Code  of  Federal  Regulations,  40  CFR 
part  45.135(a),  states  that  "Trainees 
must  be  citizens  of  the  United  States,  its 
territories,  or  possessions,  or  lawfully 
admitted  to  the  United  States  for 
permanent  residence." 

All  internship  projects  will  be  carried 
out  under  a  written  training  plan  with 
the  technical  guidance  of  a  mentor  or 
Technical  advisor  fi-om  EPA  or  another 
sponsoring  organization.  These  projects 


must  be  designed  to  provide  learning 
experiences  for  the  Interns  that  will 
make  them  competitive  for  employment 
opportunities  in  both  the  public  and 
private  sector.  Final  details  for 
individual  training  plans  shall  be 
developed  by  the  recipient  in 
consultation  with  the  Project  Officer  or 
the  individual  Technical  Advisor  in 
accordance  with  the  "Statement  of 
Substantial  Involvement  between  US 
EPA  and  the  Recipient"  described 
below. 

The  maximum  period  that  a  student 
intern  may  participate  in  the  program 
on  a  full  or  part  time  basis  with  funding 
from  EPA  is  six  months.  The  Agency 
may  fund  one  additional  three  month 
extension  of  an  internship  to  enable  the 
student  to  complete  a  project. 

The  recipient  may  establish 
environmental  protection  internship 
opportimities  with  organizations  other 
than  EPA.  EPA  may  choose  to  fund  and 
sponsor  these  internships  or  the 
recipient  can  obtain  sponsorship  or 
funding  ft'om  non-EPA  sources.  Please 
note  that  under  OMB  Circular  A-122 
applicable  to  assistance  agreements  with 
non  profit  organizations,  general  fund- 
raising  costs  are  not  allowable. 

There  is  not  a  fixed  number  of 
Internships  per  year  imder  this  program. 
The  actual  number  will  depend  on 
opportimities  and  funding  identified  by 
offices  within  US  EPA.  Internships  may 
be  located  at  US  EPA  or  at  facilities  of 
other  organizations  with  missions 
relating  to  environmental  protection.  If 
interns  are  required  to  relocate  to  such 
locations  for  the  duration  of  the 
internship,  EPA  will  provide  finemcial 
assistance  to  the  recipient  in  an  amount 
up  to  $500  to  offset  the  interns 
relocation  expenses.  Interns  will  be 
provided  individual  project  assignments 
for  each  internship. 

Under  this  Cooperative  Agreement, 
the  Recipient  shall  make  an  effort  to 
advertise  and  promote  the  availability  of 
these  internships  to  Native  Americans, 
Hispanic.  African,  Asian  and  other 
minorities  (including  women)  at  all 
levels  so  as  to  provide  opportunities  for 
a  diverse  group  of  students  to 
participate  in  this  program. 

Definitions 

1.  Student  Intern — Individual  trainee 
who  will  be  provided  with  and  perform 
internships  under  this  cooperative 
agreement. 

2.  Project  Officer— The  US  EPA 
Project  Officer  is  that  individual 
specifically  named  by  US  EPA  to 
manage  this  program. 

3.  Technical  Advisor — The  US  EPA 
employee  responsible  for  providing 
technical  guidance  on  the  specific 
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pro)ect(s)  assigned  to  the  Intern  and  for 
the  Intern's  individual  development  and 
progress.  Because  the  student  interns 
will  be  employees  of  the  recipient 
organization  rather  than  the  Agency, 
EPA  technical  advisors  do  not  provide 
day  to  day  supervision  of  student 
interns. 

4.  Intern  Opportunity/Project — An 
opportunity  for  an  internship  which  is 
documented  and  has  funds  obligated  for 
its  costs.  In  general,  these  opportunities 
will  be  assignments  within  existing  US 
EPA  programs  and  ongoing  projects  and 
will  be  performed  at  the  site  of  the 
project  an  EPA  facility.  In  some  cases, 
the  assignment  may  involve  an  intern 
training  at  locations  other  than  an  EPA 
facility  such  as  a  community 
organization  facility;  a  non-profit 
organization  facility;  or  a  local 
government,  state  government,  or  tribal 
govemm«it  facility. 

Maximum  EPA  Financial  Participation 
in  Stipends  (per  Week)  and  General 
Background  Requirements  of 
Internships 

1.  $400  ($10.00/hr)  1-4  full  years  of 
academic  study. 

2.  $500  ($12.50/hr)  Undergraduate 
degree  and  acceptance  in  graduate 
school. 

3.  $600  ($15.00/hr)  Undergraduate 
Degree  and  superior  acadetnic  standard 
(top  1/3,  2.9/4  GPA  overall,  &  3.5/4  GPA 
in  Major)  and  accepted  into  graduate 
school. 

4.  $700  ($17.50/hr)  Completed  60  hrs 
Graduate  level  or  completed  Masters  or 
law  degree  and  accepted  into  PhD  or 
L.L.M.  program. 

Unless  included  in  the  Intern 
opportxinity  description,  overtime  is  not 
anticipated.  In  the  event  that  overtime  is 
required,  the  duration  of  the  internship 
shall  be  reduced  or  additional  funds 
shall  be  obligated  or  Compensatory  time 
shall  be  given  in  lieu  of  overtime  to  pay 
for  it. 

5.  In  the  event  that  an  Intern 
voluntarily  terminates  or  is  terminated 
by  the  recipient  for  cause  (e.g.  failing  to 
carry  out  his  or  her  training  plan  or 
engaging  in  disruptive  behavior),  the 
Recipient  shall  make  every  effort  to 
select  another  intern  and,  if  not 
practicable,  advise  EPA  to  de-obligate 
the  remaining  funds  committed  to  the 
internship. 

Funding  Availability 

US  EPA  funding  for  this  Program  will 
be  a  minimum  of  $500,000  firom  FYOl 
funds  during  the  first  year.  Each 
internship  or  group  of  internships, 
beyond  the  first,  shall  be  funded  as  a 
separate  amendment  to  the  master 
agreement.  There  is  no  set  timetable  for 


announcement  of  Internships  and  they 
may  occur  throughout  the  year. 

Matching  Requirements 

Cost  sharing  is  not  required  for  the 
internship  program. 

Type  of  Funding  Instrument 

The  US  EPA  Intern  Program  shall  be 
awarded  as  a  Cooperative  Agreement 
since  EPA  anticipates  that  there  will  be 
substantial  involvement  between  the 
EPA,  the  Recipient,  and  the  Interns 
(after  their  selection). 

Statement  of  Substantial  Involvement 
between  US  EPA  and  the  Recipient 

In  carrying  out  the  work  program  set 
forth  in  the  project  description,  US  EPA 
and  the  Recipient  agree  to  meet  the 
progranunatic  objective  of  this 
agreement  as  stated.  *  US  EPA 
involvement  will  consist  of  the 
following  activities: 

1.  US  EPA  will  provide  descriptions 
of  available  student  intern  opportunities 
including  academic  backgroimd  and 
prior  work  experience  that  would  make 
the  internship  experience  meaningful  to 
the  student. 

2.  EPA  personnel  will  discuss 
internship  opportunities  with 
prospective  interns  and  provide  advice 
to  the  recipient  relating  to  the  "fit" 
between  a  prospective  intern's  academic 
background  and  work  experience  and 
the  training  available  under  the 
internship  opportimity.  However,  EPA 
personnel  will  not  select  or  make  offers 
to  prospective  intwn. 

3.  After  considering  EPA's  advice,  and 
making  its  own  assessment  of  the  fit 
between  prospective  interns' 
qualifications  and  interests  and  the 
internship  opportunity,  the  Recipient  is 
responsible  for  selecting  the  intern, 
making  the  offer  of  the  internship,  and 
arranging  an  orientation  program  and 
start  date. 

4.  The  recipient  and  EPA  will 
collaboratively  develop  the  student 
interns  training  plan.  EPA  will  provide 
a  technical  advisor  to  interact  with  each 
student  intern  as  the  intern  carries  out 
his  or  her  training  plan.  The  technical 
monitor  shall  provide  technical 
guidance  and  support  to  the  Intern  in 
developing  the  skills  necessary  to 
perform  the  work  in  the  chosen 
environmental  arena.  However,  EPA's 
technical  advisor  will  not  supervise  the 
intern  on  a  day  to  day  basis.  The 
Recipient  must  manage  time  and 
attendance  and  monitor  the  interns' 
progress  towards  completing  his  or  her 
training  plan. 

5.  EPA  shall  provide  liaison  to 
interact  with  the  Recipient  and  Senior 
Management  on  the  progress  of  meeting 


the  programmatic  objectives  of  this 
Cooperative  Agreement. 

*  Summary  Section:  The 
progranunatic  objective  of  this  intern 
program  is  to  provide  imique  training 
opportimities  for  cooperative  study, 
research,  and  development  that  would 
be  of  major  benefit  in  advancing  the 
number  and  diversity  of  environmental 
professionals. 

Eligibility  Criteria 

Any  non  profit  organization  as 
described  in  OMB  Circiilar  A-122  may 
submit  a  proposal.  Please  note  that  there 
are  restrictions  on  the  extent  to  which 
EPA  can  award  financial  assistance  to 
organizations  described  by  Section 
501(c)(4)  of  the  Internal  Revenue  Code 
who  engage  in  lobbying. 

Award  Period 

The  initial  Master  Agreement  shall  be 
for  a  period  of  three  (3)  years.  US  EPA 
shall  consider  continued  funding  for  the 
project  upon:  (a)  Satisfactory  progress 
toward  the  stated  agreement  goals,  and 
the  determination  by  US  EPA  that  the 
continuation  of  the  program  would  be  in 
the  best  interest  of  the  Government;  and 
(b)  availability  of  funds.  The  awards 
must  have  scopes  of  work  that  can 
easily  be  separated  into  annual 
increments  of  meaningful  work  which 
represent  solid  accomplishments  if 
prospective  funding  is  not  made 
available  to  the  applicant.  This 
submission  in  no  way  obligates  US  EPA 
to  extend  this  agreement,  nor  is  this 
paragraph  to  be  interpreted  as  a  promise 
that  future  funds  will  be  available. 
Stipend  levels,  and  benefits  may  be 
adjusted  for  Cost  of  Living  Allowances 
for  each  continuation  year. 

AdministratiTe  Costs 

Fimds  to  support  the  environmental 
professional  intern  program  shall  be 
given  directly  to  the  Recipient. 
Administrative  costs  shall  be  negotiated 
as  part  of  the  Master  Agreement  award 
and  shall  be  ba$ed  on  and  paid  on  a  per 
Internship  basis.  These  costs  may  be 
fixed,  time  dependent.  Intern  stipend 
dependent,  or  a  combination  as 
proposed  by  the  Recipient. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  imder 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award. 

Application  Requirements 

Each  Prospective  Recipient  shall 
submit  a  package  containing  completed: 
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1.  SF-424  (including  SF-424A  &  SF- 
424B).  (Available  on  the  Internet  at 
http://www.whitehouse.gov/OMB/ 
grants/informs). 

2.  A  budget  with  necessary  supporting 
details.  This  budget  should  be  based  on 
a  hypothetical  intern  opportunity  at  a 
stipend  level  of  $500  per  week,  with  an 
allowance  for  required  field  trip  travel 
of  $2,000,  and  a  relocation  allowance  of 
$500.  Because  it  is  anticipated  that  this 
agreement  will  be  extended  to  include 
additioned  internships  beyond  the  first, 
supporting  information  should  be 
included  to  determine  the  full  cost  to 
the  government  of  additional 
internships  which  may  have  any  of  the 
suggested  stipend  levels,  have  durations 
ranging  6  to  9  months,  and  be  with  or 
without  relocation  or  travel  allowances. 
This  information  should  also  contain 
details  on  what  services  and  benefits  are 
included  (i.e.  sick  leave,  tax 
withholding,  insurance,  etc.)  and  their 
estimated  cost  to  interns;  as  well  as, 
what,  if  any,  allowances  are  made  for 
vacation  leave  and/or  sick  leave. 
Holidays  observed  by  the  office  hosting 
the  intern  will  be^onsidered  paid 
holidays. 

3.  Curricidum  Vitae  for  each 
individual  and  critical  senior  staff  - 
assigned  to  the  program, 

4.  Copy  of  a  current  approved 
Negotiated  Indirect  Cost  Rate 
Agreement, 

5.  SF-LLL  "Disclosure  of  Lobbying 
Activities" 

6.  "Certifications  Regarding  Lobbying 
Activities" 

7.  EPA  Form  5700-49  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters" 

8.  A  narrative  description  of  the 
applicant's  proposed  plan  for  carrying 
out  its  environmental  professional 
internship  program.  This  narrative  shall 
include: 

(a)  A  description  of  the  Intern  Program, 
how  they  would  implement  it  and 
conduct  its  operation.  Alternatives 
and  variations  with  regard  to  the 
timing  of  items  4  and  5  within  the 
"Description  of  the  Intended 
Operation  of  the  Intern  Program  for 
each  Internship"  detailed  above  may 
be  proposed. 

(b)  Proposed  method  of  advertising  for 
and  pre-screening  candidate  Interns 
and  supervising  interns  as  they  carry 
out  their  training  plans. 

(c)  Proposed  benefits  offered  to  Interns 
(e.g.  tax  withholding,  health 
insurance,  liability  insurance, 
workman's  compensation,  etc.)  as 
employees  of  the  applicant. 

(d)  Past  history  of  the  prospective 
Recipient  in  carrying  out  similar 


programs,  and  how  carrying  out  the 
environmental  professional  internship 
program  will  further  the  applicant's 
mission, 
(e)  Ability  to  use  the  Internet  for  all 
aspects  of  the  intern  program. 

9.  Proof  of  Status  For  First  Time 
Eligible  Non-Profit  Applicants. 

10.  EPA  Form  5700-48  "Procurement 
System  Certification" 

11.  EPA  Form  4700-4  "Pre-award 
Compliance  Review  report  for  All 
Applicants  *  *  *." 

Application  Forms  and  Kit 

The  Grant  Application  Kit  can  be 
obtained  by  calling  202-564-5310.  It  is 
also  available  in  PDF  format  at  http:// 
www.epa.gov/ogd/appkit.htm. 

You  can  also  visit  your  local  public 
library  and  copy  the  forms  from  the 
Federal  Register  in  which  this 
document  is  published;  many  federal 
offices  use  the  forms  and  have  copies 
available.  A  tutorial  for  grant  applicants 
is  available  at:  http://www.epa.gov/ 
seahome/grants/src/grant.htm  where 
the  forms  can  oe  printed. 

Pro)ect  Funding  Priorities 

Responsiveness  of  the  application  to 
the  programmatic  objectives  of  the 
Intern  program  as  noted  in  the  Simmiary 
section  and  restated  in  the  Type  of 
Funding  Instnmient  section  above. 

Evaluation  Criteria 

The  proposals  from  applicants  will  be 
evaluated  and  ranked  on  a  "high, 
medium  or  low"  basis.  High  rankings 
are  the  most  desirable.  These  rankings 
will  be  considered  by  EPA  management 
in  deciding  which  proposal,  on  balance, 
will  provide  the  best  value  to  both  the 
Government  and  prospective  interns. 
The  evaluation  factors  that  will  be 
considered  include: 

1.  Costs  for  operating  the  proposed 
Intern  Program. 

2.  The  applicant's  proposed  approach 
to  carrying  out  the  program  and 
proposed  time  lines  for  filling 
internships. 

3.  Services  and  benefits  available  to 
the  Interns  relative  to  their  cost  to  EPA, 
the  applicant  and  the  student  interns 

4.  Proposed  method  for  advertising  for 
and  pre-screening  candidate  Interns. 

5.  Past  history  of  the  prospective 
Recipient  in  Operating  similar  programs. 

6.  Qualifications  of  proposed  senior 
staff. 

Selection  Procedures 

Each  application  will  receive  an 
independent,  objective  review  by  a 
panel  qualified  to  evaluate  the 
applications  submitted.  The 
Independent  Review  Panel,  consisting 


of  at  least  three  individuals  in  addition 
to  the  Selecting  Official  US  EPA  Federal 
Program  Officer,  will  review,  evaluate, 
and  rank  all  applications  based  on  the 
criteria  stated  above.  The  final  decision 
on  award  will  be  based  upon  the  panel's 
overall  ranking  of  the  application  and  a 
determination  by  the  Selecting  Official 
that  the  Recipient's  application  meets 
the  Project  Funding  Priorities. 

Other  Requirements 

Travel  Expenses  of  selected  Interns 

EPA  may  provide  additional  financial 
support  for  travel  and  transportation  for 
student  interns  assigned  to  EPA  projects 
requiring  field  work  as  docimiented  in 
the  description  of  the  Intern 
Opportunity  and  the  Intern's  training 
plan.  The  funds  will  be  included  as  part 
of  the  original  funding  to  the  Recipient 
at  the  time  the  internship  project  is 
initiated  or  at  a  later  date  by  way  of  an 
amendment.  Student  interns  shall 
complete  Recipient's  travel  approval 
form  prior  to  each  trip,  complete  a  travel 
reimbursement  form  at  the  conclusion 
of  each  trip,  and  a  travel  experience 
report  at  the  conclusion  of  each  trip  for 
the  Recipient.  The  US  EPA  Technical 
Advisor  shall  sign  the  form  to 
acknowledge  the  trip  is  consistent  with 
the  intern's  training  plan  prior  to  any 
action  by  the  Recipient.  Travel  advances 
for  Interns  shall  be  available  from  the 
Recipient  as  needed.  All  travel  and 
transportation  required  for  field  work 
shall  be  paid  by  the  Recipient  out  of 
funds  included  in  the  agreement. 

Restrictions 

This  is  a  short  term  training  program 
for  students.  Interns  will  not  be  used  to 
replace  US  EPA  employees  formerly 
employed  under  the  Office  of  Personnel 
Management  student  appointing 
authorities,  to  replace  temporary  or  term 
appointments,  or  to  replace  or  fill-in  for 
full  or  part-time  US  EPA  positions 
vacated  by  the  Voluntary  Separation 
I*rogram  or  Reduction  in  Force. 
Participants  will  not  be  selected  or  used 
to  perform  personal  services.  The 
Recipient  and  the  Agency  shall  avoid 
any  actions  that  create  the  appearance 
that  the  intern  is  a  Federal  employee  or 
is  being  used  by  EPA  to  obtain  personal 
services.  The  relationship  between  the 
Recipient  and  Interns  is  that  of 
Employer  and  Employee.  The  Recipient 
must  provide  a  health  benefits  option, 
must  deduct  applicable  state  and  federal 
taxes,  and  is  responsible  for  payment, 
discipline,  leave  approval,  termination, 
etc.  for  each  Intern.  Nothing  in  this 
agreement  or  its  supplements  shall  be 
deemed  to  create  an  employer-employee 
relationship  between  the  US  EPA  and 
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an  Intern.  Fonner  US  EPA  employees 
are  not  eligible  for  this  program  within 
two  years  of  employment  at  US  EPA. 
Former  EPA  employees  must  qualify  as 
students  to  participate  in  the  program. 

(1)  Federal  Policies  and  Procedures. 
Recipients  are  subject  to  all  Federal 
laws  and  Federal  and  USEPA  policies, 
regulations,  and  procedures  applicable 
to  Federal  Rnancial  assistemce  awards. 

(2)  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
will  be  considered  in  evaluating  an 
applicant's  proposal. 

(3)  Preaward  Activities.  If  applicants 
inc\ir  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  the  USEPA  to 
cover  pre-award  costs  except  to  the 
extent  authorized  at  40  CFR  30.25(f). 

(4)  No  Obligation  for  Future  Funding. 
If  an  application  is  selected  for  funding, 
the  USH*A  has  no  obligation  to  provide 
any  additional  futiue  funding  in 
connection  with  the  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  USEPA. 

(5)  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

i.  The  delinquent  account  is  paid  in  full, 
ii.  A  negotiated  repajrment  schedule  is 

established  and  at  least  one  payment 

is  received,  or 
iii.  Other  arrangements  satisfactory  to 

USEPA  are  made. 

(6)  Name  Check  Review.  All  non- 
profit applicants  are  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
Interned  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity.  Key  individuals  cannot  be 
currently  suspended,  debarred,  or 
otherwise  ineligible  from  participating 
in  Federal  financial  assistance. 

(7)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  form  CD-511,  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-free 
Workplace  Requirements  and 
Lobbying,"  and  the  follovring 
explanations  are  hereby  provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 


"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section 
of  the  certification  form  prescribed 
above  applies; 

ii.  Drug-Free  Workplace.  Recipients  (as 
defined  at  15  CFK  part  26,  section 
605)  are  subject  to  15  CFR  part  26, 
subpart  F,  "Government  requirements 
for  Drug-Free  Workplace  (Grants)" 
and  related  section  of  the  certification 
form  prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  fas  defined  at 
15  CFR  part  26,  section  105)  are 
subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence 
certain  Federal  contracting  and 
financial  transactions,"  and  the 
lobbying  section  of  the  certification 
form  prescribed  above  applies  to 
applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000  *   *   *." 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-I.T.I,,  "Disclosure  of  Lobbying 
Activities,"  as  required  imder  15  CFR 
part  28,  Appendix  B. 

(8)  False  Statements.  A  False 
statement  on  an  application  is  groimds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

(9)  Intergovernmental  Review. 
Applications  under  this  program  are  not 
subject  to  executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Approved  for  Publication: 
Dated:  December  22,  2000. 
Barry  E.  Hill, 

Director,  Office  of  Environmental  fustice,  U.S. 

Environmental  Protection  Agency. 

[PR  Doc.  01-419  Filed  1-5-01;  8:45  am) 

BILUNG  CODE  «560-S<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-41 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  IMeeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Dioxin 
Reassessment  Review  Committee 
(DRRC)  of  the  US  EPA  Science  Advisory 
Board  (SAB),  may,  depending  on 
progress  achieved  in  developing  its 
report  (see  below),  meet  in  a  public 
teleconference  on  Tuesday,  January  23, 
2000  between  2  and  4:30  p.m.  The 
meeting  will  be  coordinated  through  a 
conference  call  connection  in  Room 


6013  in  the  USEPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above.  However, 
a  limited  number  of  the  public  may  also 
attend  through  a  telephonic  link,  thirty- 
two  lines  have  been  reserved  for  this 
purpose.  Additional  instructions  about 
how  to  participate  in  the  meeting  can  be 
obtained  by  calling  Ms.  Wanda  Fields 
prior  to  the  meeting  at  (see  contact 
information  below). 

Purpose  of  the  Meeting — The 
Committee  is  planning  a  teleconference 
for  the  above  noted  date  on  a 
contingency  basis.  The  teleconference 
will  be  convened  only  if,  in  the  opinion 
of  the  DRRC  Chair,  it  is  needed  to 
address  issues  that  require  further 
discussion  prior  to  completion  of  the 
Committee's  report.  A  decision  as 
whether  or  not  the  teleconference 
(annoimced  in  this  meeting  notice)  will 
be  convened  will  be  made  by  close  of 
business,  Friday,  January  12,  2000, 11 
days  prior  to  the  tentatively  scheduled 
date.  The  decision  on  the  teleconference 
will  be  posted  to  the  S^  website 
(www.epa.gov/sab);  or  members  of  the 
public  may  call  or  email  Ms.  Wanda 
Fields  at  the  telephone  and  email 
address  provided  below. 

Availability  of  Review  Materials — If 
the  teleconference  is  to  be  held,  a  list  of 
the  issues  to  be  discussed,  along  with  a 
draft  meeting  agenda,  will  be  posted  on 
the  SAB  website  (www.epa.gov/sab) 
under  the  Agenda  heading  on  January 
12,  2000.  If  the  meeting  is  canceled,  a 
notice  will  be  posted  on  the  SAB 
website  to  that  effect  as  well. 
FOR  FURTHER  INFORMATION:  Any  member 
of  the  public  wishing  further 
information  concerning  this  meeting 
should  contact  Mr.  Samuel  Rondberg, 
Designated  Federal  Officer,  EPA  Science 
Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone  (301)  812-2560, 
FAX  (410)  286-2689;  or  via  e-mail  at: 
samuelr717@aol.com.  Because  of  the 
limited  time  for  discussion  during  the 
teleconference,  oral  comments  from  the 
public  will  not  be  taken  (extensive  oral 
comments  were  taken  earlier  at  the 
November  1-2,  2000  meeting — see  65 
FR  60190,  dated  October  10.  2000). 
Written  comments  may  be  submitted  for 
consideration  by  the  Committee,  and 
should  be  sent  to  Ms.  Wanda  Fields, 
EPA  Science  Advisory  Board,  Mail  Code 
1400A,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington  DC  20460.  (Telephone  (202) 
564-^539,  FAX  (202)  501-0582;  or  via 
e-mail  at  fields.wanda@epa.gov). 
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Comments  should  be  supplied  in  the 
following  formats:  one  hard  copy  with 
original  signature  (and  25  copies),  and 
one  electronic  copy  via  e-mail  to  Mr. 
Rondberg  or  Ms.  Fields  (acceptable  file 
formats:  WordPerfect,  Word,  or  Rich 
Text  files  (in  IBM-PC/Windows  95/98 
format).  Written  comments  must  arrive 
at  the  SAB  no  later  than  January  16, 
2000.  Please  note  that  the  Committee 
had  earlier  extended  the  period  for 
accepting  written  comments.  The  date 
given  above  is  the  deadline  for  receipt 
of  ALL  written  comments. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Rondberg  at  least  five  business  days 
prior  to  Uie  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  December  21,  2000. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  01^64  Filed  1-5-01;  8:45  am| 

BILUNG  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-5] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  Technical 
Subcommittee  for  Fine  Particle 
Monitoring  will  meet  on  Monday, 
January  22,  2001  at  the  US  EPA 
Environmental  Research  Center  (ERG), 
Classroom  2,  Route  54  and  Alexander 
Drive,  Research  Triangle  Park,  NC.  The 
meeting  will  begin  at  8:30  am  and  end 
no  later  than  5  pm,  Eastern  Time.  The 
meeting  is  open  to  the  public,  however, 
due  to  limited  space,  seating  will  be  on 
a  first-come  basis.  For  further 
information  concerning  the  meeting, 
please  contact  the  individuals  listed 
below.  Important  Notice:  Documents 
that  are  the  subject  of  CASAC  reviews 
are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  CASAC  Office — 
information  concerning  availability  of 
dociunents  from  the  relevant  Program 
Office  is  included  below. 

Background — This  technical 
subcommittee  of  CASAC  was 
established  in  1996  to  provide  advice 
and  comment  to  EPA  (through  CASAC) 
on  appropriate  methods  and  network 
strategies  for  monitoring  fine  particles 
in  the  context  of  implementing  the 


revised  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter. 

Purpose  of  the  Meeting — At  this 
meeting,  the  Subcommittee  will  gather 
information  and  receive  briefings  from 
Agency  Staff  and  outside  entities. 

Currently,  EPA  is  in  the  process  of 
preparing  a  revised  criteria  document 
and  related  materials  in  anticipation  of 
reviewing  the  National  Ambient  Afr 
Quality  Standard  (NAAQS)  for 
Particulate  Matter  (PM).  As  part  of  that 
review  and  in  light  of  the  ongoing  effort 
to  monitor  particles,  particularly  fine 
particles,  there  is  an  increasing  need  to 
have  effective  and  efficient  methods  to 
continuously  monitor  PM  mass.  Such 
monitoring  presents  significant 
problems  and  currently,  the  regulations 
in  place  make  it  difficult  to  qualify  a 
continuous  monitor  as  an  equivalent 
method  to  the  designated  Federal 
Reference  Method  (FRM)  approach. 

The  CASAC  Technical  Subcommittee 
for  Fine  Particle  Monitoring  is  soliciting 
public  input  on  the  development  of 
technologies  and  approaches  that  would 
provide  continuous  monitoring  of 
airborne  PM  with  a  sufficient  accuracy 
and  precision  that  it  could  be  used  for 
regulatory  purposes.  We  invite 
interested  individuals,  companies,  and 
state  and  local  regulatory  agencies  to 
submit  ideas  (in  writing  or  at  the 
meeting]  as  to  a  framework  in  which 
conflicting  demands  of  convenience  in 
monitoring,  acciuacy,  precision,  and 
concordance  with  the  existing  base  of 
monitoring  data  coidd  be  developed.  At 
this  time,  we  are  not  looking  for 
descriptions  of  specific  devices,  but 
rather  possible  approaches  (within  the 
regulatory  environment)  that  would 
encourage  development,  testing,  and 
qualification  of  new  instruments  for  this 
purpose. 

Presentations  may  be  made  to  the 
Subcommittee  either  orally  or  via  a 
poster.  Posters  will  be  set  up  either 
within  the  meeting  room  or  in  the 
hallway  outside,  depending  on  the 
number  of  posters  requested. 
Appropriate  time  will  be  allocated 
during  the  mid-point  of  the  meeting  to 
evaluate  posters  and  to  discuss  these 
posters  with  presenters. 

Availability  of  Review  Materials — A 
brief  white  paper,  outlining  some  of  the 
issues  imder  consideration,  will  be 
available  from  EPA  Staff  on  or  about 
January  9th.  For  further  details,  or  to 
obtain  a  copy  of  the  draft  white  paper, 
please  contact  Tim  Hanley,  US  EPA, 
Office  of  Air  Quality  Planning  and 
Standards  (MD-14),  Research  Triangle 
Park,  NC  20771,  phone  (919)  541-4417 
or  via  e-mail  at:  hanley.tim@epa.gov. 


FOR  FURTHER  INFORMATION:  Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Robert  Flaak,  Designated 
Federal  Officer,  Clean  Air  Scientific 
Advisory  Committee,  Science  Advisory 
Board  (1400A),  Suite  6450,  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4546;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
flaak.robert@epa.gov.  A  copy  of  the 
draft  agenda  will  be  posted  on  the  SAB 
Website  [wwH'.epa.gov/sab)  (under  the 
"Agenda"  subheading)  approximately 
12  days  before  the  meeting. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Subcommittee,  or  make  arrangements 
for  a  poster,  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Wednesday, 
January  17,  2001  in  order  to  be  included 
on  the  Agenda.  Public  comments  will  be 
limited  to  approximately  ten  minutes 
per  speaker  or  organization,  unless  other 
arrangements  have  been  made  in 
advance  with  Mr.  Flaak  for  additional 
time.  The  request  should  identify  the 
name  of  the  individual  making  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc.),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  of  the  presentation  itself. 
Those  requesting  a  poster  should 
provide  their  requirements  in  the  same 
request  (Posters,  or  other  display 
materials  can  be  wall  mounted,  or 
placed  on  panels  or  tables). 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 
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Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
{http://www.epa.gov/sab]  and  in  The 
FY2000  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  Mr.  Flaak  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  December  28,  2000. 
Donald  G.  Buiim, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  01-465  Filed  1-5-01;  8:45  am] 
nXMQ  CODE  a6ao-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«924-8] 

WalM- Quality  Crttwta:  Notice  Of 
Availability  of  Water  Quality  Criterion 
for  the  Protection  of  Human  Health: 
Methylmercury 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  availability  of  water 
quality  criterion  for  the  protection  of 
himian  health:  methylmercury. 

SUMMARY:  Pursuant  to  the  Clean  Water 
Act  (CWA)  section  304(a),  EPA  is 
announcing  the  availability  of  its 
recommended  water  quality  criterion  for 
methylmerciuy.  This  water  quality 
criterion  describes  the  concentration  of 
methylmennuy  in  freshwater  and 
estuarine  fish  and  shellfish  tissue  that 
should  not  be  exceeded  to  protect 
consumers  of  fish  and  shellfish  among 
the  general  population.  EPA  expects  the 
criterion  recommendation  to  be  used  as 
guidance  by  States,  authorized  Tribes, 
and  EPA  in  establishing  or  updating 
water  quality  standards  for  waters  of  the 
United  States  and  in  issuing  fish  and 
shellfish  consumption  advisories.  This 
is  the  first  time  EPA  has  issued  a  water 
quality  criterion  expressed  as  a  fish  and 
shellfish  tissue  value  rather  than  as  a 
water  column  value.  This  approach  is  a 
direct  consequence  of  the  scientific 
consensus  that  consiunption  of 
contaminated  fish  and  shellfish  is  the 
primary  human  route  of  exposure  to 
methylmercury.  EPA  recognizes  that 
this  approach  differs  from  traditional 
water  column  criteria,  and  will  pose 
implementation  challenges.  In  this 
notice,  EPA  is  providing  suggested 
approaches  for  relating  the  fish  and 


shellfish  tissue  criterion  to 
concentrations  of  methylmercury  in  the 
water  colunm.  EPA  also  plans  to 
develop  more  detailed  guidance  to  assist 
States  and  Tribes  with  implementation 
of  the  methylmercury  criterion  in  water 
quahty  standards  and  related  programs. 
EPA  believes  that  flexibility  will  be 
needed  when  designing  control 
programs  to  meet  this  water  quality 
criterion  because  mercury  is  highly 
persistent  in  the  environment  and 
because  air  deposition  is  the  primary 
source  of  mercury  for  many 
waterbodies. 

ADDRESSES:  Copies  of  the  complete 
docimient,  titled  Water  Quality  Criterion 
for  the  Protection  of  Human  Health: 
Methylmercury  can  be  obtained  bom 
EPA's  National  Service  Center  for 
Environmental  Publications  (NSCEP), 
telephone  number  1-800-490-9198. 
Alternatively,  the  document  and  related 
fact  sheet  can  be  obtained  from  EPA's 
web  site  at  http://www.epa.gov/ 
waterscience/standards/methylmercury/ 
on  the  Internet.  Copies  of  the  draft  EPA 
internal  report  National 
Bioaccumulation  Factors  for 
Methylmercury,  the  peer  review  report 
on  the  dnift  bioaccumulation  fectors, 
responses  to  public  comments  on  the 
notice  of  intent  to  develop  a 
methylmercury  water  quality  criterion, 
and  responses  to  peer  review  comments 
on  the  methylmerciuy  reference  dose 
are  in  Water  Docket  W-00-20 
methylmerciuy.  These  materials  are 
available  for  inspection  at  the  Water 
Docket  Room  EB  57,  401  M  Street  SW, 
Washington,  DC  20460,  open  between  9 
am  and  3:30  pm  EST.  Appointments  to 
review  the  material  may  be  made  by 
calling  202-260-3027. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions  regarding  the 
methylmercury  water  quality  criterion 
guidance,  contact  Mary  Manibusan, 
USEPA,  Health  and  Ecological  Criteria 
Division  (4304),  Office  of  Science  and 
Technology,  1200  Peimsylvania 
Avenue,  NW,  Washington,  DC  20460;  or 
call  (202)  260-3688;  fax  (202)  260-1036; 
or  e-mail  manibusan.mary@epa.gov.  For 
specific  issues  regarding  mercury 
bioaccumulation,  contact  Erik 
Winchester,  USEPA.  Health  and 
Ecological  Criteria  Division  (4304), 
Office  of  Science  and  Technology,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  or  call  (202)  260-6107.  For 
questions  about  implementation  of  the 
water  quality  criterion,  contact  William 
Morrow,  USEPA,  Standards  and  Health 
Protection  Division,  Office  of  Science 
and  Technology,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460;  or 
call  (202)  260-3657. 


SUPPLEMENTARY  INFORMATION:  This 
Supplementary  Information  Section  is 
organized  as  follows: 

I.  Introduction 

II.  Background  Information 

A.  What  are  human  health  ambient  water 
quality  criteria? 

B.  How  is  the  2000  Human  Health 
Methodology  used? 

C.  How  does  EPA  use  its  recommended 
section  304(a)  water  quality  criteria? 

D.  What  water  quality  criteria  must  a  State 
or  authorized  Tribe  adopt  into  its  water 
quality  standards? 

E.  May  States  and  authorized  Tribes  adopt 
water  quality  criteria  based  on  local 
conditions? 

F.  How  does  40  CFR'131.21  affect  water 
quality  standards  adopted  by  States  and 
authorized  Tribes? 

in.  Mercury  Sources,  Environmental  Fate, 
and  Implications  for  Water  Quality 
Criterion  Derivation 

A.  What  are  the  mercury  emissions  and 
deposition  sources  in  the  United  States? 

B.  How  does  mercury  cycle  in  the 
environment? 

C.  Does  methylmercury  bioaccumulate? 

D.  Why  is  the  section  303(a)  human  health 
water  quality  criterion  for 
methylmercury  expressed  as  a  fish  tissue 
residue  value? 

IV.  Current  Activities  to  Address  Mercury 

Pollution 

A.  Fish  consumption  advisory  activities 

B.  Water  quality  standards 

C.  Total  maximum  daily  load 

D.  Pollution  minimization  activities 

E.  National  air  emissions  regulations 

V.  Derivation  of  the  Methylmercury  Fish 

Tissue  Residue  Water  Quality  Criterion 

A.  What  is  the  health  risk  assessment  for 
methylmercury? 

B.  How  are  mercury  exposure  and  relative 
source  contribution  assessed? 

C.  How  is  the  methylmercury  water  quality 
criterion  calculated? 

VI.  How  Can  the  Fish  Tissue  Residue  Water 

Quality  Criterion  Be  Related  to  a 
Mercury  Concentration  in  Water? 

VII.  What  is  the  Relationship  Between  Fish 
Advisories  and  the  Fish  Tissue  Residue 
Water  Quality  Criterion? 

VIII.  How  Does  EPA  Suggest  Implementing 
the  Methylmercury  Water  Quality 
Criterion? 

IX.  Literature  Cited 

I.  Introduction 

Pursuant  to  section  304(a)(1)  of  the 
Clean  Water  Act  (CWA),  Uie 
Environmental  Protection  Agency  is 
announcing  the  availability  of  EPA's 
recommended  section  304(a)  human 
health  water  quality  criterion  for 
methylmercury.  Section  304(a)  human 
health  ambient  water  quality  criteria  are 
numeric  guidance  values  considered  to 
be  protective  of  human  health  for 
pollutant  concentrations  in  aquatic 
media,  such  as  ambient  waters  and 
edible  tissues  of  aquatic  organisms. 
EPA's  recommended  section  304(a) 
water  quality  criteria  provide  guidance 
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for  States  and  authorized  Tribes  to  use 
in  establishing  water  quality  standards 
and,  when  adopted  into  water  quality 
standards  and  approved  for  CWA 
purposes,  may  form  a  basis  for 
controlling  discharges  or  releases  of 
pollutants.  Section  304(a)  water  quality 
criteria  also  provide  guidance  to  EPA 
when  promulgating  Federal  regulations 
under  CWA  section  303(c)  when  such 
actions  are  necessary.  Under  the  CWA 
and  its  implementing  regulations.  States 
and  authorized  Tribes  are  to  adopt  water 
quality  criteria  to  protect  designated 
uses.  EPA's  recommended  human 
health  water  quality  criteria  do  not 
substitute  for  the  Act  or  regulations,  nor 
are  they  regulations  themselves.  Thus, 
EPA's  recommended  section  304(a) 
water  quality  criteria  do  not  impose 
legally  binding  requirements.  States  and 
authorized  Tribes  retain  the  discretion 
to  adopt,  where  appropriate,  other 
scientifically  defensible  water  quality 
standards  that  differ  from  these 
recommendations.  EPA  may  change  the 
section  304(a)  water  quality  criteria  in 
the  future. 

Mercury  is  a  complex  multi-media 
pollutant  that  requires  a  more  unique 
approach  to  source  management, 
pollution  reduction  and  control,  and 
development  of  a  water  quality  criterion 
than  is  typically  required  for  a  less 
complex  pollutant.  In  the  United  States, 
humans  are  exposed  primarily  to 
methylmercury  rather  than  to  inorganic 
mercury.  The  dominant  exposure 
pathway  is  through  consumption  of 
contaminated  fish  and  shellfish  rather 
than  from  ambient  water.  The  water 
quality  criterion  published  in  this  notice 
is  for  methylmercury,  and  it  is 
expressed  as  a  fish  tissue  (including 
shellfish)  residue  criterion  rather  than  a 
water  column  criterion.  Henceforth, 
EPA  will  refer  to  today's  methylmercury 
water  quality  criterion  as  a  fish  tissue 
residue  criterion,  which  should  be 
understood  to  include  shellfish  as  well. 
The  Agency's  basis  for  expressing  the 
methylmercury  water  quality  criterion 
in  this  format  is  discussed  later  in  this 
notice  and  in  more  detail  in  the  water 
quality  criterion  document  titied  Water 
Quality  Criterion  for  the  Protection  of 
Human  Health:  Methylmercury  (USEPA, 
2001),  which  is  available  today. 

EPA  recognizes  that  a  fish  tissue 
residue  water  quality  criterion  is  new  to 
States  and  authorized  Tribes  and  will 
pose  implementation  challenges  for 
traditional  water  quedity  standards 
programs.  Water  quality  standards, 
water  quality-based  effluent  limits,  total 
maximum  daily  loads,  and  other 
activities  generally  employ  a  water 
colunm  value.  In  this  notice,  EPA 
suggests  approaches  for  relating  the  fish 


tissue  residue  water  quality  criterion  to 
concentrations  of  metiiylmercury  in 
water.  EPA  also  plans  to  develop 
guidance  to  assist  States  and  Tribes  to 
implement  this  methylmercury  water 
quality  criterion  in  their  water  quality 
programs.  EPA  believes  that  the  range  of 
implementation-issues  would  be 
addressed  best  through  broad  national 
implementation  guidance,  and  will 
work  to  develop  such  guidance  with 
input  from  the  public.  Mercury  is  highly 
persistent  in  the  environment  and 
reductions  in  environmental 
concentrations  are  likely  to  occur  over 
years  or  decades.  For  many  waterbodies 
the  primary  source  of  mercury  pollution 
is  through  air  deposition  and  not  pont 
source  discharge,  EPA  believes  that 
flexibility  may  be  appropriate  as  water 
quality  standards  based  on  this 
methylmercury  water  quality  criterion 
are  implemented.  Flexible  approaches 
will  enable  environmental  protection  to 
be  achieved  efficienUy  given  the 
resource  constraints  that  exist  for  both 
regulators  and  the  regulated  community. 

This  notice  also  discusses  the  unique 
aspects  of  mercury  and  methylmercury 
as  an  environmental  pollutant; 
annoimces  EPA's  intention  to  pubUsh 
methylmercury  water  quality  criterion 
implementation  guidance,  which  will 
support  prevention  and  reduction  of 
mercury  contamination  of  surface  water 
and  fish;  and  invites  the  public  to 
provide  information  and  their  views  on 
approaches  to  prevent  or  reduce 
mercury  pollution  and  to  implement 
water  quality  standards  for 
methylmercury. 

This  document  has  been  approved  for 
publication  by  the  Office  of  Water, 
United  States  Environmental  Protection 
Agency.  Mention  of  trade  names  or 
commercial  products  does  not 
constitute  endorsement  or 
recommendation  for  use. 

n.  Background  Information 

A.  What  Are  Human  Health  Ambient 
Water  Quality  Criteria? 

Human  health  ambient  water  quality 
criteria  (AWQC)  are  numeric  values 
considered  to  be  protective  of  human 
health  for  pollutant  concentrations  in 
aquatic  media,  such  as  ambient  waters 
and  edible  tissues  of  organisms.  Under 
section  304(a)  of  the  Clean  Water  Act 
(CWA),  water  quality  criteria  are  based 
solely  on  data  and  scientific  judgments 
about  the  relationship  between 
pollutant  concentrations  and 
environmental  and  human  health 
effects.  Protective  assumptions  are  made 
regarding  potential  human  exposure 
intakes.  Water  quality  criteria  do  not 
reflect  consideration  of  economic 


impacts  or  the  technological  feasibility 
of  meeting  the  pollutant  concentrations 
in  ambient  water.  Section  304(a)(1)  of 
the  CWA  requires  EPA  to  develop  and 
publish,  and  from  time  to  time  revise, 
criteria  for  water  quality  accurately 
reflecting  the  latest  scientific 
knowledge.  EPA's  recommended  section 
304(a)  water  quality  criteria  may  serve 
as  guidance  for  States  and  authorized 
Tribes  in  establishing  water  quality 
standards.  The  resulting  standards  may 
ultimately  may  provide  a  basis  for 
controlling  discharges  or  releases  of 
pollutants.  Section  304(a)  water  quality 
criteria  also  provide  guidance  to  EPA 
when  promulgating  Federal  regulations 
under  CWA  Section  303(c)  when  such 
actions  are  necessary. 

B.  How  Is  the  2000  Human  Health 
Methodology  Used? 

In  November  2000,  EPA  published  the 
revised  Methodology  for  Deriving 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health  (2000) 
(hereafter  the  2000  Human  Health 
Methodology  (USEPA,  2000a).  See  65 
FR  66444  (November  3,  2000).  Previous 
to  this,  recommended  human  health 
ambient  water  quality  criteria  were 
developed  using  the  1980  Ambient 
Water  Quality  Criteria  National 
Guidelines  (hereafter  the  1980 
Methodology;  USEPA  1980).  The  2000 
Human  Health  Methodology 
incorporates  significant  scientific 
advances  that  have  occurred  over  the 
last  two  decades,  particularly  in  the 
areas  of  cancer  and  noncancer  risk 
assessments  (using  new  information, 
procedures,  and  published  Agency 
Guidelines),  exposure  assessments 
(using  new  studies  on  human  intake  and 
exposure  patterns,  and  new  Agency 
Guidelines)  and  methodologies  to 
estimate  bioaccumulation  in  fish. 

EPA  intends  to  use  the  2000  Human 
Health  Methodology  to  develop  new 
section  304(a)  water  quality  criteria  for 
additional  pollutants  and  to  revise 
existing  section  304(a)  water  quality 
criteria.  The  2000  Human  Health 
Methodology  is  an  important 
component  of  EPA's  efforts  to  improve 
the  quality  of  the  Nation's  waters  and 
enhance  the  overall  scientific  basis  of 
water  quality  criteria.  Furthermore,  the 
2000  Human  Health  Methodology 
should  help  States  and  authorized 
Tribes  address  their  unique  water 
quality  issues  and  make  risk 
management  decisions  to  protect  human 
health  consistent  with  section  303(c).  It 
will  also  afford  them  greater  flexibility 
in  developing  their  water  quality 
programs.  The  2000  Human  Health 
provides  the  detailed  means  for 
developing  water  quality  criteria. 
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including  systematic  procedures  for 
evaluating  cancer  risk,  noncancer  health 
effects,  human  exposiue,  and 
bioaccumidation  potential  in  fish. 

One  particular  area  of  new  science  is 
in  developing  the  Reference  Dose  (RfD) 
value.  An  RfD  is  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  daily  exposure  to  the 
himian  population  (including  sensitive 
subgroups)  that  is  likely  to  be  protective 
without  an  appreciable  risk  of 
deleterious  health  effects  during  a 
lifetime.  For  noncarcinogenic 
pollutants,  the  process  for  deriving  a 
level  of  exposure  considered  to  be 
without  appreciable  risk  of  effect  has 
evolved  over  time.  EPA  has  developed 
guidance  on  assessing  noncarcinogenic 
effects  of  chemicals  and  for  the  RfD 
derivation.  The  2000  Human  Health 
Methodology  recommends 
consideration  of  other  issues  related  to 
the  RfD  process  including  integrating 
reproductive  and  developmental, 
immunotoxicity,  and  neurotoxicity  data 
into  the  calculation.  In  the  2000  Hiunan 
Health  Methodology,  EPA  recommends 
using  quantitative  dose-response 
modeling  for  the  derivation  of  RfDs 
when  the  available  data  support  its  use. 
EPA  has  provided  additional  giiidance 
(in  its  Risk  Assessment  Technical 
Support  Document  (USEPA,  2000b))  to 
States  and  authorized  Tribes  on 
conducting  their  own  risk  assessments. 

For  exposiue  assessment,  States  and 
authorized  Tribes  are  encouraged  to  use 
local  studies  on  human  fish  and 
shellfish  consimiption  that  better  reflect 
local  intake  patterns  and  choices.  In  the 
absence  of  local  data,  EPA  recommends 
separate  default  fish  consumption 
values  for  the  general  population, 
recreational  fishers  and  subsistence 
fishers.  A  factor  to  accoimt  for  other 
sources  of  exposure,  such  as  other  fish, 
non-fish  food,  and  air,  is  included  when 
deriving  AWQC  for  noncarcinogens  and 
for  carcinogens  based  on  a  nonlinear 
low-dose  extrapolation.  In  other  words, 
consumption  of  contaminated  water  and 
fish  (including  shellfish)  are  not  the 
oidy  exposiu«s  considered. 

TTie  2000  Human  Health  Methodology 
places  greater  emphasis  on  the  use  of 
bioacciunulation  factors  (BAFs)  for 
estimating  potential  human  exposure  to 
contaminants  via  the  consumption  of 
contaminated  fish  and  shellfish  than  did 
the  1980  Methodology.  BAFs  reflect  the 
acciunulation  of  chemicals  by  aquatic 
organisms  firom  all  surrounding  media 
(includes  water,  food,  and  sediment). 
Compared  with  bioconcentration 
factors,  which  reflect  ch«nical 
accximulation  by  aquatic  organisms  from 
water  only,  BAFs  are  considered  to  be 
better  predictors  of  chemical 


accumulation  by  fish  and  shellfish  for 
chemicals  where  exposure  ft-om  food 
and  sediment  is  important  (e.g..  highly 
persistent,  hydrophobic  chemicals). 
EPA  prefers  to  use  high  quality  field 
data  (e.g.,  water  and  fish  data  collected 
in  the  waterbody  of  interest)  to  derive 
BAFs  over  laboratory  or  model-derived 
estimates  of  BAFs.  This  preference  is 
because  field  data  best  reflect  site- 
specific  factors  that  can  affect  the  extent 
of  bioaccumulation  (e.g.,  chemical 
metabolism,  food  web  structure). 

C.  How  Does  EPA  Use  Its  Recommended 
Section  304(a)  Water  Quality  Criteria? 

Water  quality  standards  consist  of 
designated  uses,  water  quality  criteria  to 
protect  those  uses,  a  policy  for 
antidegradation,  and  general  policies  for 
application  and  implementation.  As 
part  of  the  water  quality  standards 
triennial  review  process  defined  in 
section  303(c)(1)  of  the  CWA,  States  and 
authorized  Tribes  are  responsible  for 
maintaining  and  revising  water  quality 
standards.  Section  303(c)(1)  requires 
States  and  authorized  Tribes  to  review, 
and  modify  if  appropriate,  their  water 
quality  standards  at  least  once  every 
three  years. 

EPA's  recommended  section  304(a) 
water  quality  criteria  form  the  basis  for 
Agency  decisions,  both  regulatory  and 
nonregulatory,  until  superseded  by  EPA 
publication  of  new  or  revised  section 
304(a)  water  quality  criteria.  These 
recommended  water  quality  criteria  are 
used  in  the  following  ways:  (1)  As 
guidance  to  States  and  authorized 
Tribes  in  adopting  water  quality 
standards;  (2)  as  guidance  to  EPA  in 
promulgating  Federal  water  quality 
standards;  (3)  to  interpret  a  State's 
narrative  water  quality  standard  (in  the 
absence  of  a  State  adopted  numeric 
standard)  in  order  to  establish  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  water  quality-based  permit 
limits;  and  (4)  for  all  other  purposes  of 
section  304(a)  under  the  Act.  It  is 
important  to  emphasize  the  two  distinct 
purposes  that  are  served  by  the  section 
304(a)  water  quality  criteria.  The  first  is 
as  guidance  to  the  States  and  authorized 
Tribes  in  the  development  and  adoption 
of  water  quality  criteria  that  will  protect 
designated  uses  (e.g.,  aquatic  life, 
primary  contact  recreation).  The  second 
is  as  the  basis  for  promulgation  of 
Federal  water  quality  criteria  for  States 
or  authorized  Tribes  when  such  action 
is  necessary. 

D.  What  Water  Quality  Criteria  Must  a 
State  or  Authorized  Tribe  Adopt  Into  Its 
Water  Quality  Standards? 

States  and  authorized  Tribes  must 
adopt  water  quality  criteria  that  protect 


designated  uses.  See  CWA  section 
303(c)(2)(A).  Water  quality  criteria  must 
be  based  on  a  sound  scientific  rationale 
and  must  contain  sufficient  parameters 
or  components  to  protect  the  designated 
uses.  See  40  CFR  131.11(a).  Water 
quality  criteria  may  be  expressed  in 
either  narrative  or  numeric  format. 
States  and  authorized  Tribes  may 
employ  one  of  four  approaches  when 
adopting  water  quality  criteria:  (1) 
Establish  numerical  values  based  on 
section  304(a)  recommended  water 
quality  criteria;  (2)  modify  the  section 
304(a)  recommended  water  quality 
criteria  to  reflect  site-specific 
conditions;  (3)  use  other  scientifically 
defensible  methods  to  derive  protective 
water  quality  criteria;  and  (4)  establish 
narrative  water  quaUty  criteria  where 
numeric  criteria  cannot  be  determined 
or  to  supplement  numeric  water  quality  ■ 
criteria.  See  40  CFR  131.11(b). 

EPA  encoiuages  States  and  authorized 
Tribes  to  use  EPA's  CWA  section  304(a) 
water  quality  criteria  as  guidance  in 
adopting  water  quality  standards 
consistent  with  section  303(c)  of  the 
CWA  and  the  implementing  Federal 
regulations  at  40  CFR  Part  131.  These 
water  quality  criteria  are  contained  in 
EPA's  last  compilation  of  National 
Recommended  Water  Quality  Criteria. 
See  63  FR  68354,  December  10, 1998; 
correction  in  64  FR  19781,  April  22, 
1999.  In  the  future,  EPA  will  be 
publishing  new  and  revised  section 
304(a)  water  quality  criteria  guidance 
for  pollutants  of  high  priority  and 
national  importance  based  upon  the 
2000  Human  Health  Methodology. 
Because  this  process  will  take  time,  EPA 
encourages  States  and  authorized 
Tribes,  prior  to  publication  of  a  revised 
section  304(a)  water  quality  criterion,  to 
make  appropriate  changes  when 
necessary  to  their  water  quality 
standards  to  reflect  the  guidance  in  the 
2000  Human  Health  Methodology.  EPA 
expects  that  it  would  promptly  consider 
for  approval  any  new  or  revised  water 
quality  criterion  submitted  by  a  State  or 
authorized  Tribe  that  is  based  on  the 
2000  Human  Health  Methodology. 

Once  EPA  publishes  new  or  revised 
section  304(a)  water  quality  criteria 
guidance  that  reflects  the  2000  Human 
Health  Methodology,  EPA  expects  States 
and  authorized  Tribes  to  reassess  their 
water  quality  standards  and,  where 
necessary,  establish  new  or  revised 
water  quality  criteria  consistent  with 
one  of  the  foui  approaches  described 
above.  With  today's  publication  of  this 
section  304(a)  human  health  water 
quality  criterion  for  methylmercury, 
EPA  is  withdrawing  the  previous 
ambient  human  health  water  quality 
criteria  for  mercury  {see  63  FR  68354, 
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December  10, 1998;  correction  in  64  FR 
19781,  April  22,  1999)  as  the 
recommended  section  304(a)  water 
quality  criteria  for  States  and  authorized 
Tribes  to  use  as  guidance  in  adopting 
water  quality  standards.  Implementation 
issues  for  this  criterion  are  discussed  in 
Section  VIII  of  today's  Notice. 

E.  May  States  and  Authorized  Tribes 
Adopt  Water  Quality  Criteria  Based  on 
Local  Conditions? 

EPA  encourages  States  and  authorized 
Tribes  tq  develop  and  adopt  water 
quality  criteria  to  reflect  local  and 
regional  conditions.  In  the  2000  Human 
Health  Methodology,  EPA  published 
default  values  for  risk  level,  fish  intake, 
drinking  water  intake,  and  body  weight 
for  use  by  EPA  or  States  in  deriving 
human  health  water  quality  criteria. 
EPA  also  intends  to  publish  default 
bioacciunulation  factors  and  relative 
source  contribution  (RSC)  factors  as 
chemical-specific  water  quality  criteria 
are  developed  or  revised.  EPA  believes 
these  default  Values  result  in  water 
quality  criteria  protective  of  the  general 
population.  States  and  authorized 
Tribes  may  also  use  these  default  values 
when  deriving  their  own  water  quality 
criteria,  or  they  may  use  other  values 
more  representative  of  local  conditions 
if  data  have  been  collected  supporting 
the  alternative  values.  However,  when 
establishing  a  niuneric  value  based  on  a 
section  304(a)  water  quality  criterion 
modified  to  reflect  site-specific 
conditions,  or  water  quality  criteria 
based  on  other  scientifically  defensible 
methods,  EPA  strongly  cautions  States 
and  authorized  Tribes  not  to  selectively 
apply  data  in  order  to  ensure  water 
quality  criteria  less  stringent  than  EPA's 
section  304(a)  water  quality  criteria. 
Such  an  approach  would  inaccurately 
characterize  risk. 

F.  How  Does  40  CFR  131.21  Affect  Water 
Quality  Criteria  Adopted  by  States  and 
Authorized  Tribes? 

On  April  27,  2000,  EPA  published 
new  regulations  addressing  its  review 
and  approval  of  water  quality  standards 
adopted  by  States  and  authorized 
Tribes.  See  65  FR  24642  April  27,  2000. 
Underthe  new  regulations,  which  are 
codified  at  40  CFR  131.21(c)-(f),  State  or 
authorized  Tribal  water  quality 
standards  that  were  adopted,  in  effect, 
and  submitted  to  EPA  prior  to  May  30, 
2000,  are  in  effect  for  CWA  purposes 
unless  superseded  by  replacement 
Federal  water  quality  standards.  See  40 
CFR  131.21(c).  However,  under  the  new 
regulation.  State  or  authorized  Tribal 
water  quality  criteria  adopted  and  in 
effect  after  May  30,  2000,  are  in  effect 
for  CWA  purposes  only  after  EPA 


approval  of  any  new  or  revised  water 
quality  standards.  Therefore,  any  new  or 
revised  water  quality  criterion  for 
methylmerciuy  adopted  by  States  or 
authorized  Tribes  would  not  take  effect 
for  CWA  piuposes  imtil  after  EPA 
approves  suc^  standards. 

m.  Mercury  Sources,  Environmental 
Fate,  and  ImplicatioDs  for  Water 
Quality  Criterion  Derivation 

The  1997  Mercury  Study  Report  to 
Congress  (The  Mercury  Study)  (USEPA, 
1997a)  describes  mercury  emission 
sources,  fate  and  transport,  exposure  to 
humeins  and  wildlife,  hiunan  health  and 
ecological  impacts  of  mercury  exposure, 
and  control  technologies  for  air 
emissions.  The  most  recent  data  and 
reviews  on  human  health  impacts  are 
described  and  updated  in  the  Water 
Quality  Criterion  for  the  Protection  of 
Human  Health:  Methylmercury  (USEPA, 
2001),  that  we  are  announcing  the 
availability  of  today. 

A.  What  Are  the  Mercury  Emissions  and 
Deposition  Sources  in  the  United 
States? 

Based  on  the  EPA's  National  Toxics 
Inventory,  the  highest  emitters  of 
merciuy  to  the  air  include  coal-burning 
electric  utilities,  municipal  waste 
combustors,  medical  waste  incinerators, 
chlor-alkali  plants,  hazardous  waste 
combustors,  and  cement  manufacturers. 
The  Mercury  Study  estimated  that  the 
aimual  anthropogenic  United  States 
emissions  of  mercury  in  1994-1995  was 
158  tons.  Roughly  87  percent  of  these 
emissions  were  from  combustion 
soxuces,  including  waste  and  fossil  fuel 
combustion.  Contemporary 
anthropogenic  emissions  are  only  one 
part  of  the  merciuy  cycle.  Releases  fit)m 
hiunan  activities  today  are  adding  to  the 
mercury  reservoirs  that  already  exist  in 
land,  water,  and  air,  both  naturally  and 
as  a  result  of  previous  human  activities. 
The  deposition  of  mercury  from  the 
atmosphere  to  land  or  water  at  any 
location  comes  from:  (1)  The  natural 
global  cycle  (including  re-emissions 
fit)m  the  oceans);  (2)  regional  sources; 
and  (3)  local  sources.  Local  sources  can 
include  dfrect  water  discharges  in 
addition  to  mercury  from  air  emissions. 
Past  uses  of  mercury,  such  as  fungicide 
application  to  crops,  are  also  a 
component  of  the  present  mercury 
burden  in  the  environment.  The 
Mercury  Study  estimated  that,  for  1995, 
the  United  States  sources  contributed 
approximately  3  percent  (or  165  tons)  of 
the  total  global  mercury  emissions 
(5,500  tons).  The  Mercury  Study  further 
estimated  that,  of  United  States 
anthropogenic  mercury  emissions, 
approximately  one-third  (52  tons)  are 


deposited  through  wet  and  dry 
deposition  within  the  lower  48  States. 
The  remaiiiing  two-thirds 
(approximately  107  tons)  of 
anthropogenically  emitted  mercury  is 
transported  outside  of  the  United  States' 
borders  where  it  enters  the  global 
reservoir.  In  addition  to  mercury 
deposited  from  United  States  sources, 
approximately  another  35  tons  of 
mercury  from  the  global  reservoir  is 
deposited  for  a  total  deposition  of 
roughly  87  tons  within  the  lower  48 
States.  In  the  United  States,  the  highest 
deposition  rates  from  anthropogenic  and 
global  contributions  for  mercury  are 
predicted  to  occur  in  the  southern  Great 
Lakes  and  Ohio  River  valley,  the 
Northeast  and  scattered  areas  in  the 
South,  with  the  Miami  and  Tampa  areas 
having  the  most  elevated  levels  in  the 
South.  The  location  of  sources,  the 
chemical  species  of  mercury  emitted, 
and  the  climate  and  meterology  are  key 
factors  in  where  and  how  rapidly 
mercury  deposition  occius. 

B.  How  Does  Mercury  Cycle  in  the 
Environment? 

Mercury  cycles  in  the  environment  as 
a  result  of  natural  and  human 
(anthropogenic]  activities.  The  amoimt 
of  mercury  mobilized  and  released  into 
the  biosphere  has  increased  since  the 
beginning  of  the  industrial  age.  Most  of 
the  mercury  in  the  atmosphere  is 
elemental  mercury  vapor,  which  can 
circulate  in  the  atmosphere  for  up  to  a 
year  (USEPA,  1997a).  Mercury  in  the 
atmosphere  can  be  widely  dispersed 
and  transported  thousands  of  miles  frt>m 
likely  sources  of  emission  (USEPA, 
1997a).  Inorganic  mercury  in  the 
atmosphere,  when  either  bound  to 
airborne  particles  or  in  a  gaseous  form, 
is  deposited  to  soils  and  waterbodies 
through  wet  and  dry  deposition  events. 
Wet  deposition  as  precipitation  is  the 
primary  mechanism  for  transporting 
mercury  from  the  atmosphere  to  surface 
waters  and  land.  After  it  deposits, 
mercuiry  can  be  emitted  hadu  to  the 
atmosphere,  either  as  a  gas  or  associated 
with  particles,  to  be  re-deposited 
elsewhere.  As  it  cycles  among  the 
atmosphere,  land,  and  water,  mercury 
undergoes  a  series  of  complex  chemical 
and  physical  transformations,  many  of 
which  are  not  completely  understood. 
Most  of  the  mercury  that  ends  up  in 
water,  soil,  sediments,  and  plants  and 
animals  is  in  the  form  of  inorganic 
mercury  salts  and  organic  forms  of 
merciuy,  such  as  methylmercury. 
Detailed  discussions  of  mercury 
chemistry  can  be  found  in  Nriagu  (1979) 
and  Mason  et  al.  (1994). 

Mercury  from  air  emissions  can  be 
deposited  to  watershed  soils,  where  a 
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portion  of  it  can  be  methylated  through 
soil  microbial  activity.  Mercury  in  soils 
can  be  washed  &om  the  watershed  into 
wetlands,  lakes,  streams,  and  rivers 
where  microbial  activity  in  sediments 
converts  inorganic  mercury  to 
methylmercury.  In  particular,  wetlands 
appear  to  be  key  environments  for 
microbially  enhanced  conversion  of 
mercury  into  methylmercury.  Once  in 
aquatic  systems,  mercury  can  exist  in 
dissolved  or  particulate  forms  and  can 
imdergo  a  number  of  chemical 
transformations.  Contaminated 
sediments  at  the  bottom  of  surface 
waters  can  serve  as  an  important 
mercury  reservoir,  with  sediment-boimd 
mercury  recycling  back  into  the  aquatic 
ecosystem  for  decades  or  longer. 
Mercury  also  has  a  long  retention  time 
in  soils;  as  a  result,  mercury  that  has 
accumulated  in  soils  may  continue  to  be 
released  to  surface  waters  and  other 
media  for  long  periods  of  time,  possibly 
hundreds  of  years. 

C.  Does  Methylmercury  Bioaccumulate? 

Methylmerciuy  is  highly 
bioaccumulative  and  is  the  form  of 
mercury  that  bioaccumulates  most 
efficiently  in  the  aquatic  food  web. 
Methylation  of  mercury  is  a  key  step  in 
the  entrance  of  merciiry  into  food 
chains.  The  biotransformation  of 
inorganic  mercury  species  to  methylated 
organic  species  in  water  bodies  can 
occur  in  the  sediment  and  the  water 
column.  Inorganic  mercury  can  be 
absorbed  by  aquatic  organisms  but  is 
generally  taken  up  at  a  slower  rate  and 
with  lower  efficiency  than  is 
methylmercury.  Methylmercviry 
continues  to  accumulate  in  fish  as  they 
age.  Predatory  organisms  at  the  top  of 
aquatic  and  terrestrial  food  webs 
generally  have  higher  methylmercury 
concentrations  because  meUiylmerc\iry 
is  typically  not  completely  eliminated 
by  organisms  and  is  transferred  up  the 
food  chain  when  predators  feed  on  prey; 
for  example,  when  a  largemouth  bass 
feeds  on  a  bluegill  sunfish,  which  fed  on 
aquatic  insects  and  smaller  fish,  all  of 
which  could  contain  some  amount  of 
methylmercury  that  gets  transferred  to 
the  predator.  Nearly  100  percent  of  the 
merciuy  that  bioaccumulates  in  upper 
trophic  level  fish  (predator)  tissue  is 
methylmercury  (Bloom,  1992;  Akagi. 
1995;  Kim,  1995;  Becker  and  Bigham, 
1995).  Methylmercury  BAFs  for  upper 
trophic  level  freshwater  and  estuarine 
fish  and  shellfish  typically  consumed  by 
humans  generally  range  between 
500.000  and  10,000,000  (Glass  at  al. 
1999;  Lores  et  al,  1998:  Miles  and  Fink. 
1998;  Monson  and  Brezonik.  1998; 
Watras  et  al..  1998;  Mason  and  Sullivan, 
1997). 


Numerous  factors  can  influence  the 
bioaccumulation  of  mercury  in  aquatic 
biota.  These  include,  but  are  not  limited 
to,  the  acidity  (pH)  of  the  water,  length 
of  the  aquatic  food  chain,  temperature, 
and  dissolved  organic  material.  Physical 
and  chemical  characteristics  of  a 
watershed,  such  as  soil  type  and  erosion 
or  proportion  of  area  that  is  wetlands, 
afiiect  the  amount  of  mercury  that  is 
transported  from  soils  to  water  bodies. 
Interrelationships  among  these  factors 
are  poorly  understood  and  are  likely  to 
be  site-specific.  No  single  factor 
(including  pH)  has  been  correlated  with 
extent  of  mercury  bioaccumulation  in 
all  cases  examined.  Two  lakes  that  are 
similar  biologically,  physically,  and 
chemically  can  have  different 
methylmercury  concentrations  in  water, 
fish,  and  other  aquatic  organisms  (Cope 
et  al.,  1990;  Grieb  et  al.,  1990;  Jackson, 
1991;  Lange  et  al..  1993).  For  more 
indepth  discussions  about  the  chemical, 
physical,  and  biological  interactions 
affecting  methylmercury 
bioaccumulation  in  aquatic  organism 
see  the  compilation  of  papers  in 
Mercury  Pollution:  Integration  and 
Synthesis  (Watras  and  Huckabee,  1994). 

Because  mercury  methylation  and 
entrance  of  methylmenniry  at  the  base 
of  the  food  web  is  critical  to  the  overall 
bioaccumulation  process  and  magnitude 
of  biomagnification,  it  is  EPA's  belief 
that  reductions  in  the  available  pool  of 
total  mercury  will  ultimately  lead  to 
reduced  concentrations  in  fish  and 
shellfish  typically  consimied  by 
humans.  The  extent  to  which 
concentrations  of  methylmercury  will 
be  reduced  in  fish  and  shellfish  as  a 
result  of  reduced  pools  of  total  mercury 
in  the  environment  wiU  be  location 
specific  and  depend  on  the  unique 
chemical,  physical,  and  biological 
interactions  that  occur  in  a  given 
system. 

D.  Why  Is  the  304(a)  Human  Health 
Water  Quality  Criterion  for 
Methylmercury  Expressed  as  a  Fish 
Tissue  Residue  Value? 

To  derive  section  304(a)  water  quality 
criteria  for  the  protection  of  human 
health.  EPA  needs  to  conduct  a  human 
health  risk  assessment  on  the  pollutant 
in  question  and  gather  information  on 
the  target  population's  exposure  to  the 
pollutant.  Traditionally,  EPA  has 
expressed  its  section  304(a)  water 
quality  criteria  guidance  to  protect 
human  health  in  the  form  of  pollutant 
concentrations  in  ambient  surface  water. 
To  account  for  human  exposure  through 
the  aquatic  food  pathway  when  deriving 
a  water  column-based  water  quaUty 
criterion,  EPA  uses  national  BAFs 
(USEPA,  2000a).  A  BAF  is  a  ratio  (in  U 


kg)  that  relates  the  concentration  of  a 
chemical  in  water  to  its  expected 
concentration  in  conunonly  consumed 
aquatic  organisms  in  a  specified  trophic 
level  (USEPA,  2000a).  A  national  BAF  is 
meant  to  be  broadly  applicable  to  all 
waters  in  the  United  States,  whereas  a 
site-specific  BAF  is  based  on  local  data 
and  integrates  local  spacial  and 
temporal  factors  that  can  influence 
bioaccumulation.  Some  pollutants  not 
only  bioaccumulate,  but  also  biomagnify 
in  aquatic  food  webs.  Biomagnification 
is  a  process  whereby  chemical   • 
concentrations  increase  in  aquatic 
organisms  of  each  successively  higher 
trophic  level  due  to  increasing  dietary 
exposures  (e.g.,  increasing 
concentrations  from  algae,  to 
zooplankton,  to  forage  fish,  to  predator 
fish).  For  pollutants  that  biomagnify, 
EPA's  preferred  approach  for  deriving 
national  BAFs  for  use  in  deriving 
section  304(a)  water  quality  criteria  is  to 
use  empiric^  field  data  collected  in  the 
natural  envirorunent.  With  this 
preference  in  mind,  EPA  explored  the 
feasibility  of  developing  field-derived 
national  methylmercury  BAFs  for  each 
trophic  level  of  the  aquatic  food  chain 
consumed  by  humans  [i.e.,  trophic 
levels  2-4).  Using  Agency  guidance  on 
BAFs  contained  in  the  2000  Human 
Health  Methodology  and  procedures 
outlined  in  Volume  III,  Appendix  D  of 
the  peer  reviewed  Mercury  Study,  EPA 
empirically  derived  draft  national 
methylmercury  BAFs  for  each  trophic 
level  of  the  aquatic  food  chain.  The  draft 
nationed  BAFs  were  single  value  trophic 
level-specific  BAFs  calculated  as  the 
geometric  mean  of  field  data  collected 
across  the  United  States  and  reported  in 
the  open  literature  as  well  as  oOier 
publically  available  reports.  These  draft 
methylmercury  BAFs  were  compiled  in 
a  draft  internal  report  and  submitted  to 
a  panel  of  external  scientific  experts  for 
peer  review.  The  methylmercury  water 
quality  criterion  document  presents  a 
simimary  of  the  draft  internal  BAF 
report  as  well  as  a  summary  of  the  peer 
review  comments.  The  entire  internal 
draft  methylmercury  BAF  report  and 
peer  review  report  can  be  obtained  from 
the  Water  Docket.  See  the  ADDRESSES 
section  of  today's  Notice  to  obtain  a 
copy  of  the  BAF  peer  report  fix)m  the 
Water  Docket. 

Within  any  given  trophic  level,  the 
individual  empirically  derived  draft 
methylmercury  BAFs  generally  ranged 
up  to  two  orders  of  magnitude.  This 
range  in  BAFs  reflects  the  various  biotic 
factors  (such  as  food  chain  interactions 
and  fish  age/size)  and  abiotic  factors 
(such  as  pH  and  dissolved  organic 
carbon).  The  large  range  in  the 
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individual  empirically  derived  draft 
methylmercury  BAFs  results  in 
uncertainty  as  to  the  ability  of  single 
trophic  level-specific  national 
methylmercury  BAFs  to  accurately 
predict  bioaccumulation  of 
methylmercury  in  general  across  the 
waters  of  the  United  States.  Presently,  it 
is  EPA's  imderstanding  that  the 
mechanisms  that  imderlie  many  of  the 
influencing  factors  are  not  well 
understood  and  cannot  be  accurately 
predicted.  As  the  science  of 
methylmercury  improves,  in  the  future 
it  may  be  possible  to  predict  or  model 
these  processes  and  use  such 
information  to  more  accurately  predict 
bioaccumulation.  Until  such  time,  EPA 
is  imable  to  improve  the  predictive 
power  of  the  methylmercury  BAFs  by 
universally  accounting  for  influencing 
factors.  This  is  not  the  case  for  other 
highly  bioaccimiulative  pollutants,  for 
example  polychlorinated  biphenyls 
(PCBs).  For  such  pollutants,  EPA  has 
methods  that  improve  the  predictive 
capability  of  empirically  derived  or 
model  predicted  BAFs  (e.g..  normalizing 
fish  tissue  concentrations  to  lipid  and 
normalizing  ambient  water 
concentrations  to  dissolved  and 
particulate  organic  carbon).  EPA  is 
actively  involved  in,  and  will  continue 
to  support,  various  types  of  research 
armed  at  better  imderstanding  the  fate  of 
mercury  in  the  environment  and  the 
processes  that  imderlie  methylmercury 
bioaccumulation.  EPA  hopes  that  results 
of  new  research  will  enable  EPA  to 
make  better  predictions  about 
methylmercury  bioacciunulation. 

The  BAF  peer  reviewers  recognized 
the  need  for  methylmercury  BAFs  and 
were  supportive  of  most  aspects  of  the 
methodology  used  to  derive  the  draft 
national  methylmercury  BAFs.  The  peer 
reviewers  did  have  issues  with  certain 
data  used  to  derive  the  methylmercury 
BAFs  and  certain  assumptions  about 
food  chain  relationships.  Overall,  most 
of  the  peer  reviewers  believed  that 
derivation  of  single-value  trophic  level- 
specific  national  BAFs  for 
methylmercury  that  would  be  generally 
applicable  to  all  waters  of  the  United 
States  imder  all  conditions  is  difficult  at 
best.  This  opinion  was  based  on 
consideration  of  the  highly  site-specific 
nature  of  methylmercury 
bioaccumulation  in  aquatic 
environments  and  the  large  range  in  the 
empirically  derived  draft 
methylmercury  BAFs.  These  peer 
reviewers  recommended  developing 
methylmercury  BAFs  on  a  more  local  or 
regional  scale,  if  not  on  a  site-specific 
basis.  See  the  Addresses  section  of 


today's  Notice  to  obtain  a  copy  of  the 
BAF  peer  report  from  the  Water  Docket. 

After  considering>the  various  issues 
about  mercury  fate  in  the  enviroimient, 
the  recent  report  by  the  National 
Academy  of  Sciences'  National  Research 
Council  (NRC,  2000)  on  the 
toxicological  effects  of  mercury  (see 
Section  V.A.  of  this  Notice),  and  the 
methylmercury  BAF  peer  review 
comments,  EPA  concluded  that  it  is 
more  appropriate  at  this  time  to  derive 
a  fish  tissue  (including  shellfish) 
residue  water  quality  criterion  for 
methylmercury  rather  than  a  water 
column-based  water  quality  criterion. 
EPA  believes  a  fish  tissue  residue  water 
quality  criterion  for  methylmercury  is 
appropriate  for  many  reasons.  A  fish 
tissue  residue  water  quahty  criterion 
integrates  spacial  and  temporal 
complexity  that  occurs  in  aquatic 
systems  and  that  affect  methylmercury 
bioaccimiulation.  A  fish  tissue  residue 
water  quality  criterion  in  this  instance 
is  more  closely  tied  to  the  CWA  goal  of 
protecting  the  public  health  because  it 
is  based  directly  on  the  dominant 
human  exposure  route  for 
methylmerciuy.  The  concentration  of 
methylmercury  is  also  generally  easier 
to  quantify  in  fish  tissue  than  in  water 
and  is  less  variable  in  fish  and  shellfish 
tissue  over  the  time  periods  in  which 
water  quality  standards  are  typically 
implemented  in  water  quality-based 
controls,  such  as  NPDES  permits.  Thus, 
the  data  used  in  permitting  activities 
can  be  based  on  a  more  consistent  and 
measurable  endpoint.  Finally,  this 
approach  is  consistent  with  how  fish 
advisories  are  issued.  Fish  advisories  for 
mercury  are  also  based  on  the  amount 
of  methylmercury  in  fish  tissue  that  is 
considered  acceptable,  although  such 
advisories  are  usually  issued  for  a 
certain  fish  or  shellfish  species  in  terms 
of  a  meal  size.  A  fish  tissue  residue 
water  quality  criterion  should  enhance 
harmonization  between  these  two 
approaches  for  protecting  the  public 
health. 

Because  EPA  did  not  use  national, 
empirically  derived  methylmercury 
BAFs  to  establish  today's  section  304(a) 
recommended  methylmercury  water 
quality  criterion,  EPA  has  deferred 
further  efforts  to  derive  national  BAFs  . 
for  methylmercury  at  this  time.  EPA 
notes,  however,  that  there  may  be 
adequate  field  data  for  some 
waterbodies  or  geographical  regions  to 
derive,  accurate  predictive,  site-specific 
methylmercury  BAFs.  EPA  may 
reconsider  developing  national 
methylmercury  BAFs  in  the  future  once 
more  field  data  is  available  for  a  broader 
■  range  of  species  and  aquatic  ecosystems, 
or  once  more  information  is  available 


describing  the  mechanisms  that  affect 
bioaccumulation.  Such  information 
could  enable  EPA  to  more  accurately 
predict  methylmercury  bioaccumulation 
on  a  broader  scale  given  a  certain  total 
mercury  concentration  in  water. 

IV.  Current  Activities  To  Address 
Mercury  Pollution 

EPA  is  very  aware  of  the  multimedia 
character  of  merciuy  as  an 
environmental  contaminant.  As  has 
been  discussed,  releases  of  mercury  are 
largely  into  the  air,  but  releases  directly 
into  water  and  onto  the  land  can  also  be 
significant.  Moreover,  statutory 
authority  over  mercury  releases  into 
various  media  are  under  the  purview  of 
all  of  EPA's  statutes.  To  coordinate  its 
various  activities  dealing  with  mercury. 
EPA  issued  a  draft  Mercury  Action  Plan 
for  public  comment  in  1998  and  expects 
to  issue  a  revised  Plan  shortly.  The  Plan 
lays  out  a  comprehensive  program  to 
address  all  aspects  of  the  mercury 
problem  from  all  sources  and  into  all 
media,  using  all  of  the  Agency's  tools, 
and  includes  the  issuance  and 
implementation  of  this  human  health 
water-quality  criterion.  Some  of  the 
approaches  currently  employed  to 
inform  the  public  of  the  human  health 
risks  of  mercury,  and  to  manage, 
control,  and  reduce  its  release  to  the 
enviroimient  are  briefly  discussed 
below. 

A.  Fish  Consumption  Advisory 
Activities 

States  and  authorized  Tribes  have 
primary  responsibility  for  protecting 
residents  from  the  health  risks  of 
consuming  contaminated 
noncommercially  caught  fish  and 
vtrildlife.  They  dp  this  by  issuing  fish 
consumption  advisories  for  the  general 
population,  recreational  and  subsistence 
fishers,  as  well  as  for  sensitive 
subpopulations  (such  as  pregnant 
women,  nursing  mothers,  and  children). 
These  advisories  inform  the  public  that 
unacceptable  concentrations  of 
chemical  contaminants  (e.g., 
methylmercury  and  dioxins)  have  been 
found  in  local  fish  and  wildlife.  The 
advisories  include  recommendations  to 
limit  or  avoid  consumption  of  certain 
fish  and  wildlife  species  from  specffic 
waterbodies  or,  in  some  cases,  from 
specific  waterbody  types  (e.g.,  all  lakes). 
States  typically  issue  five  major  types  of 
advisories  and  bans  to  protect  both  the 
general  population  and  specific 
subpopulations.  When  levels  of 
chemical  contamination  pose  a  health 
risk  to  the  general  public.  States  may 
issue  a  no  consumption  advisory  for  the 
general  population.  When  contaminant 
levels  pose  a  health  risk  to  sensitive 
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subpopulations.  States  may  issue  a  no 
consumption  advisory  for  the  sensitive 
subpopulation.  In  waterbodies  where 
chemical  contamination  is  less  severe. 
States  may  issue  an  advisory 
recommending  that  either  the  general 
population  or  a  sensitive  subpopulation 
restrict  their  consumption  of  the 
specific  species  for  which  the  advisory 
is  issued.  A  commercial  Bshing  ban  can 
be  issued,  that  prohibits  the  commercial 
harvest  and  sale  of  fish,  shellfish,  and/ 
or  wildlife  species  from  a  designated 
waterbody  and,  by  inference,  the 
consiunption  of  all  species  identified  in 
the  fishing  ban  from  that  waterbody. 

EPA  has  published  guidance  for 
States  and  Tribes  to  use  in  deriving  their 
recommended  fish  consumption  limits. 
See  Guidance  for  Assessing  Chemical 
Contaminant  Data  for  Use  in  Fish 
Advisories.  Volume  2  (USEPA.  2000e). 
That  guidance  addresses  chemical 
contaminants  with  carcinogenic  and/or 
noncarcinogenic  effects,  calculating 
consumption  limits  for  a  single 
contaminant  in  a  multiple  species  diet 
or  for  multiple  contaminants  causing 
the  same  chronic  health  effects 
endpoints.  The  guidance  recommends 
expressing  species-specific 
consiunption  limits  cis  fish  meals  per 
month,  calculated  at  various  fish  tissue 
concentrations  for  both  noncancer  and 
cancer  endpoints.  Developing  fish 
consumption  limits  requires  making 
assumptions  about  the  edible  portions 
of  fish  because  most  chemical 
contaminants  are  not  evenly  distributed 
throughout  the  fish.  The  fish  advisory 
guidance  also  recommends  that  human 
exposure  via  sources  of  contaminants 
other  than  consumption  of 
recreationally  or  subsistence  caught  fish 
should  be  quantified. 

B.  Mercury  Water  Quality  Standards 

As  discussed  above,  once  EPA 
publishes  new  or  revised  section  304(a) 
water  quality  criteria  guidance  that 
reflects  the  2000  Human  Health 
Methodology,  EPA  expects  States  and 
authorized  Tribes  to  reassess  their  water 
quality  standards  and,  where  necessary, 
establish  new  or  revised  water  quality 
criteria  consistent  with  one  of  the  four 
approaghes  described  above. 

EPA  has  published  numerous 
recommended  water  quality  criteria  for 
mercury  throughout  the  years,  reflecting 
changes  in  the  best  available  scientific 
information.  Consistent  with  CWA 
Section  303(c)(2)(B).  States  and 
authorized  Tribes  have  adopted  a 
niuneric  criterion,  or  an  appropriate 
narrative  translator,  for  mercury.  Some 
States  have  adopted  a  previously 
recommended  AWQC  for  aquatic  life  of 
0.12  ng/L  total  merciuy  (USEPA,  1984). 


This  value  is  based  on  a  tissue  residue 
value  and  bioconcentration  factor  and 
was  derived  using  art  aquatic  life  criteria 
methodology  that  was  superceded  by 
the  1985  aquatic  life  guidelines 
(Stephen  et  ai.  1985).  EPA's 
promulgation  of  the  National  Toxics 
Rule  in  1992  (see  40  CFR  131.36) 
included  this  value  with  an  additional 
footnote  directing  States  to  measure 
methybnercury  in  the  edible  portion  of 
aquatic  species  of  concern,  and  initiate 
a  revision  of  its  criterion  in  water 
quality  standards  to  protect  designated 
uses,  if  the  ambient  water  concentration 
exceeds  12  ng/L  more  than  once  in  a 
three  year  period. 

More  recently,  many  States  have 
adopted  EPA's  1997  criteria 
recommendations  of  50  ng/L  total 
mercury  for  hiunan  health  protection 
&Dm  the  consumption  water  and 
organisms  and  51  ng/L  total  mercury  for 
human  health  protection  from  the 
consumption  of  organisms  only.  See  62 
FR  42160.  These  value  was  derived 
using  toxicological  and  exposure  input 
values  ciirrent  at  the  time  of  its 
publication,  including  a 
bioconcentration  factor.  The  criterion 
published  today  reflects  EPA's  2000 
Human  Health  Methodology,  reflects  the 
best  available  science,  and  supercedes 
all  previous  section  304(a)  human 
health  mercury  criteria 
recommendations  published  by  EPA, 
except  for  the  waters  of  the  Great  Lakes 
System  as  discussed  below.  EPA 
encourages  States  and  authorized  Tribes 
to  adopt  the  methylmercury  criterion 
published  today  in  their  water  quality 
standards  to  protect  himian  health. 
States  and  authorized  Tribes  may 
alternatively  develop  data  which 
indicates  a  site-specific  water  quality 
criteria  for  a  particular  pollutant  is 
appropriate  and  take  action  to  adopt 
such  a  criteria  into  their  water  quality 
standards.  Site-specific  criteria  are 
allowed  by  regulation  and  are  subject  to 
EPA  review  and  approval. 

In  1995,  EPA  promulgated  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System.  See  60  FR  15366,  40  CFR 
132).  This  rule  established  a  niuneric 
criterion,  based  in  part  on 
bioaccumulation  factors  (BAFs)  and  a 
factor  to  account  for  other  exposure 
sources,  of  3.1  ng/L  for  total  mercury  in 
ambient  waters  of  the  Great  Lakes 
System  for  human  health  protection. 
EPA  continues  to  view  this  criterion  as 
appropriately  protective  for  these 
waters.  Great  Lakes  States  and 
authorized  Tribes  are  also  encouraged  to 
adopt  today's  criterion  for 
methylmercury  in  fish  tissue  in  addition 
to  the  ambient  water  criterion  for 
mercury  contained  in  40  CFR  132. 


As  discussed  above,  water  quality 
standards  consist  of  designated  uses, 
water  quality  criteria  to  protect 
designated  uses,  an  antidegradation 
policy,  and  general  policies  for 
application  and  implementation.  States 
and  authorized  Tribes  have  considerable 
discretion  in  designating  uses,  and  may 
find  that  changes  in  use  designations  are 
warranted.  EPA  reviews  any  new  or 
revised  use  designation,  including 
refinement  of  a  designated  use,  adopted 
by  States  and  authorized  Tribes  to 
determine  if  the  standards  meet  the 
requirements  of  the  CWA  and 
implementing  regulations.  Under  40 
CFR  131.10(j),  a  use  attainability 
analysis  (UAA)  must  be  conducted 
whenever  a  State  or  authorized  Tribe 
designates  or  has  designated  uses  that 
do  not  include  the  uses  specified  in 
Section  101(a)(2)  of  the  CWA  (i.e.. 
suitable  for  fishing  and  swimming),  or 
when  the  State  wishes  to  remove  a 
designated  use  that  is  specified  in 
section  101(a)(2)  of  the  Act,  or  adopt 
subcategories  of  uses  that  require  less 
stringent  criteria.  Uses  are  considered 
by  EPA  to  be  attainable,  at  a  minimum, 
if  the  uses  can  be  achieved  (1)  when 
effluent  limitations  under  Section 
301(b)(1)(A)  and  (B)  and  Section  306  are 
imposed  on  point  source  dischargers, 
and  (2)  when  cost  effective  and 
reasonable  best  management  practices 
are  imposed  on  nonpoint  source 
dischargers.  40  CFR  131.10  lists  grounds 
upon  which  to  base  a  finding  that 
attaining  the  designated  use  is  not 
feasible,  as  long  as  the  designated  use  is 
not  an  existing  use. 

States  and  authorized  Tribes  may  also 
adopt  water  quality  standards  variances. 
EPA  believes  variances  are  particularly 
suitable  when  the  cause  of 
nonattainment  is  discharger-specific 
and/or  it  appears  that  the  designated  use 
in  question  will  eventually  be 
attainable.  EPA  has  approved  the 
granting  of  water  quality  standards 
variances  by  States  in  circumstances 
which  would  otherwise  justify  changing 
a  use  designation  on  grounds  of 
nonattainability  [i.e.,  the  six 
circumstances  contained  in  40  CFR 
131.10(g)).  In  contrast  to  a  change  in 
standards  which  removes  a  use 
designation  for  a  water  body,  a  water 
quality  standards  variance  can  apply 
only  to  the  discharger  to  whom  it  is 
granted  and  only  to  the  pollutant 
parameter(s)  upon  which  the  finding  of 
nonattainability  was  based;  the 
underlying  standard  remains  in  effect 
for  all  other  purposes. 

The  essential  elements  of  a  variance 
are:  a  variance  should  be  granted  only 
where  there  is  a  demonstration  that  one 
of  the  use  removal  factors  (see  40  CFR 
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131.10(g))  has  been  satisfied;  a  variance 
is  granted  to  an  individual  discharger 
for  a  specific  pollutant(s)  and  does  not 
otherwise  modify  the  standards;  a 
variance  identifies  and  justifies  the 
numerical  criteria  that  will  apply  during 
the  existence  of  the  variance;  a  variance 
is  established  as  close  to  the  underlying 
numerical  criteria  as  is  possible;  a 
variance  is  reviewed  every  three  years, 
at  a  minimum,  and  extended  only  where 
the  conditions  for  granting  the  variance 
still  apply;  upon  expiration  of  the 
variance,  the  underlying  numerical 
criteria  have  full  regulatory  effect;  a 
variance  does  not  exempt  the  discharger 
from  compliance  with  applicable 
technology  or  other  water  quality-based 
limits;  and,  a  variance  does  not  affect 
effluent  limitations  for  other 
dischargers. 

In  1995,  EPA  and  the  Great  Lakes 
states  agreed  to  a  comprehensive  plan  to 
restore  the  health  of  the  Great  Lakes. 
Using  the  Final  Water  Quality  Guidance 
for  the  Great  Lakes  System  (see  40  CFR 
132),  Great  Lakes  States.and  authorized 
Tribes  established  water  quality  criteria, 
methodologies,  policies  and  procedures 
to  establish  consistent,  enforceable,  long 
term  protection  for  fish  and  shellfish  in 
the  Great  Lakes  and  their  tributaries,  as 
well  as  the  people  and  wildlife  who 
consume  them.  Under  40  CFR  132,  the 
State  of  Ohio  adopted,  and  EPA 
approved,  a  statewide  variance 
specifically  for  mercury. 

The  basis  for  this  mercury  variance 
was  the  adverse  social  and  economic 
impacts  of  end  of  pipe  treatment  to 
attain  effluent  limits  for  mercury  of  less 
than  12  ng/L  total  mercury.  Ohio         « 
determined  a  cost  of  $10  million  pe|, 
pound  for  mercury  removal  from 
NPDES  permitted  discharges.  Ohio  also 
specified  implementation  procedures 
whereby  the  discharger  requests 
coverage  under  the  mercury  variance; 
describes  the  mercury  control  measures 
taken  to  date;  provides  a  plan  of  study 
intended  to  identify  and  control  sources 
of  mercury  (including  documenting 
current  influent  and  effluent 
concentrations,  identifying  known 
sources,  describing  how  known  sources 
will  be  reduced  or  eliminated, 
identifying  other  potential  sources,  and 
providing  a  schedule  for  evaluating 
sources  and  control  methods);  and, 
provides  an  explanation  of  the 
permittee's  basis  for  concluding  that 
there  are  no  readily  available  means  of 
complying  without  resorting  to  end  of 
pipe  treatment.  Where  the  discharger 
demonstration  is  inadequate  (including 
an  inadequate  demonstration  that  end  of 
pipe  treatment  is  the  only  readily 
available  option  for  complying),  Ohio 
denies  the  applicability  of  the  mercury 


variance  to  the  individual  discharge.  In 
this  case,  each  variance  is  also 
submitted  to  EPA  for  review  and  action. 

It  is  important  to  note  that  Ohio's 
mercury  variance  relieves  individual 
dischargers  of  the  responsibihty  to 
demonstrate  social  and  economic 
impacts  of  complying  with  the  mercury 
criteria.  Individual  dischargers  must 
still  demonstrate  that  end  of  pipe 
treatment  is  the  only  viable  compliance 
option.  In  addition,  in  this  case  EPA 
retains  review  and  approval  authority 
over  individual  variance  decisions,  but 
EPA's  review  is  limited  to  the  technical 
merits  of  the  alternatives  analysis  {e.g., 
are  there  Options  other  than  end  of  pipe 
treatment). 

C.  Total  Maximum  Daily  Load 

Section  303(d)  of  the  CWA  requires 
States  and  authorized  Tribes  to  identify 
and  establish  a  priority  ranking  for 
waters  for  which  existing  pollution 
controls  are  not  stringent  enough  to 
attain  and  maintain  applicable  water 
quality  standards;  to  establish  total 
maximum  daily  loads  (TMDLs)  for  those 
waters;  and  to  submit  from  time  to  time 
the  list  of  waters  and  TMDLs  to  EPA. 
Section  303(d)  of  the  CWA  requires  EPA 
to  review  and  approve  or  disapprove 
lists  and  TMDLs  within  30  days  of  the 
date  they  are  submitted.  If  EPA 
disapproves  a  State's  or  Tribe's 
identification  of  waters  or  a  TMDL,  EPA 
must  establish  the  list  or  a  TMDL  for  the 
State  or  authorized  Tribe. 

TMDLs  specify  the  amount  of  a 
particular  pollutant  that  may  be  present 
in  the  water  and  still  allow  the 
waterbody  to  meet  applicable  water 
quality  standards,  including  a  margin  of 
safety  and  after  considering  seasonal 
variability.  TMDLs  allocate  the 
allowable  pollutant  loads  among  point 
and  nonpoint  sources  of  pollution. 
TMDLs  also  provide  the  basis  for 
attaining  or  maintaining  applicable 
water  quality  standards  through 
implementation  of  pollutant  reductions 
in  the  NPDES  permit  program  and  in 
nonpoint  source  controls  programs. 

On  the  1998  lists  of  impaired 
waterbodies,  33  States  reported  at  least 
one  waterbody  as  being  impaired  due  to 
mercury  contamination.  Over  1,000 
individual  waterbody  segments  were 
identified  by  the  States  as  specifically 
having  mercury  contamination.  In 
addition,  over  3,900  waterbody 
segments  were  identified  as  impaired 
due  to  contamination  by  metals,  which 
may  include  mercury. 

In  many  cases,  as  described  earlier  in 
this  document,  atmospheric  deposition 
can  be  a  significant  source  of  mercury 
to  waterbodies.  On  the  1998  lists  of 
impaired  waters,  atmospheric 


deposition  of  mercury  was  identified  as 
a  source  of  impairment  in  over  600 
waterbody  segments.  As  States  are  not 
required  to  identify  atmospheric 
deposition  as  a  source  of  impairment, 
this  is  likely  to  be  an  underestimate. 
EPA  is  currently  conducting  pilot 
studies  to  assist  States  in  developing 
TMDLs  for  waterbodies  impaired  by 
mercury  frt)m  atmospheric  deposition. 
One  goal  of  the  pilot  studies  is  to 
evaluate  modeling  approaches,  such  as 
techniques  for  identifying  the  relative 
contribution  of  various  types  of  mercury 
sources  to  a  waterbody.  Another  goal  of 
the  studies  is  to  examine  how  TMDLs 
can  incorporate  ongoing  efforts  to 
address  sources  of  mercury,  pollution 
including  programs  under  the  Clean  Air 
Act  and  water-related  pollution 
prevention  activities. 

D.  Pollution  Minimization  Activities 

The  CWA  prohibits  the  discharge  of 
any  pollutant  (other  than  dredged  of  fill 
material)  from  a  point  source  into 
waters  of  the  United  States  except  in 
compliance  with  an  NPDES  permit.  See 
section  301(a)  and  section  402  of  the 
CWA.  NPDES  permits  are  issued  by  EPA 
or  by  States  and  Tribes  that  are 
authorized  to  administer  the  NPDES 
program.  These  permits  commonly 
contain  numerical  limits  on  the 
amounts  of  specified  pollutants  that 
may  be  discharged.  In  place  of  or  in 
addition  to  numerical  limits,  permits 
may  contain  best  management  practices 
(BMPs)  (e.g.,  practices  or  procedures 
that  a  facility  installs  or  follows  that 
result  in  a  reduction  of  pollutants  to 
waters  of  the  United  States).  These 
"effluent  limitations"  implement  both 
technology-based  and  water  quality- 
based  requirements  of  the  Act. 
Technology-based  effluent  limitations 
represent  the  degree  of  control  that  can 
be  achieved  by  point  sources  using 
various  levels  of  pollution  control 
technology.  See  sections  301.  304.  and 
306  of  the  CWA  For  a  publicly  owned 
treatment  works  (POTW),  section 
301(b)(1)(B)  of  the  CWA  specifies  the 
applicable  technology-based  control 
standard  as  "secondary  treatment."  See 
CWA  sections  301(b)(1)(B). 

As  discussed  above,  the  CWA  directs 
the  States  to  establish  water  quality 
standards.  See  CWA  section  303(c).  If 
necessary  to  achieve  applicable  water 
quality  standards.  NPDES  permits  must 
contain  water  quality-based  limitations 
(WQBELs)  more  stringent  than  the 
applicable  technology-based 
requirements.  See  CWA  section 
301(b)(1)(C).  The  need  for  a  WQBEL  is 
based  on  a  determination  that  pollutants 
in  a  discharger's  effluent  will  cause, 
have  the  reasonable  potential  to  cause. 
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or  contribute  to  a  violation  of  the 
applicable  water  quality  standards.  See 
40  CFR  122.44(d)(1). 

Many  point  source  dischargers  of 
mercury  have  either  technology-based 
limits  or  water  quaUty-based  limits  for 
mercury  in  their  NPDES  permits.  Many 
point  source  dischargers  install 
treatment  technologies  that  will  treat 
their  effluent,  resulting  in  lower 
quantities  of  mercury  in  their 
discharged  effluent.  In  addition,  point 
sources  that  discharge  mercury  to  the 
Great  Lakes  System  are  required  to 
develop  a  pollutemt  minimization 
program  (PMP)  for  mercury  whenever 
their  WQBELs  for  mercury.are 
calculated  to  be  less  than  the 
quantification  level  of  the  applicable 
analytical  method.  See  40  CFR  132. 
Appendix  F,  Procedure  8.D. 
Implementation  of  PMPs  should  be 
viewed  as  an  iterative  process  as  new 
and  improved  methods  to  reduce  or 
eliminate  mercury  become  available, 
including  a  control  strategy  which 
identifies  control  measures  to  be 
implemented  that  become  enforceable 
requirements  in  their  NPDES  permit. 
These  PMPs  are  subject  to  revision  as 
the  implementation  of  PMPs  is  viewed 
as  an  iterative  process  recognizing  that 
there  will  be  new  and  improved 
methods  to  reduce  or  eliminate  mercury 
that  are  not  currently  available. 

Some  pollution  prevention  strategies 
focus  on  changing  existing  processes  or 
replacing  uses  of  mercury  in  production 
activities  with  alternative  substances  as 
a  way  of  achieving  water  quality-based 
effluent  limitations.  Also,  some  facilities 
with  mercury  do  not  discharge  mercury 
to  waters  of  the  United  States,  but  rather 
transport  the  waste  to  hazardous  waste 
disposal  facilities  or  incinerate  it.  EPA 
expects  mercury  dischargers  to  use  one 
or  a  combination  of  these  approaches  to 
reduce  or  eliminate  discharges  of 
mercury  to  the  environment.  Pollution 
prevention,  however,  is  the  preferred 
approach  because  it  reduces  meitmry 
releases  to  the  environment  in  general. 

E.  National  Air  Emissions  Regulations 

Most  of  the  mercury  currently 
entering  the  United  States  environment 
is  the  result  of  air  emissions  of  mercury 
that  are  deposited  on  land  or  water.  In 
addition  to  publishing  mercury  water 
quality  criteria  guidance  imder  the 
Clean  Water  Act:  under  the  Clean  Air 
Act  EPA  has  issued  a  niunber  of 
regulations  to  reduce  mercury  pollution 
through  air  emissions.  The  following 
summarize  the  key  regulations 
pertaining  to  air  sources  of  mercury. 

— Municipal  waste  combustors 
emitted  about  20  percent  of  total 
national  mercviry  emissions  into  the  air 
\ 


in  1990.  EPA  issued  final  regulations  for 
municipal  waste  combustors  in  1995. 
These  regulations  are  predicted  to 
reduce  mercury  emissions  from  these 
facilities  by  about  90  percent  from  1990 
emission  levels. 

— Medical  waste  incinerators  emitted 
about  24  percent  of  total  national 
mercury  emissions  into  the  air  in  1990. 
EPA  issued  emission  standards  for 
medical  waste  incinerators  in  1997. 
When  fully  implemented,  the  final  rule 
is  expected  to  reduce  mercury  emissions 
from  medical  waste  incinerators  by 
about  94  percent  from  1990  emission 
levels. 

— Hazardous  waste  combustors 
emitted  about  2.5  percent  of  total 
national  mercury  emissions  in  1990.  In 
February  1999,  EPA  issued  emission 
standards  for  these  facilities,  which 
include  incinerators,  cement  kilns,  and 
light  weight  aggregate  kilns  that  bum 
hazardous  waste.  When  fully 
implemented,  these  standards  are 
predicted  to  reduce  mercury  emissions 
from  hazardous  waste  combustors  by 
more  than  50  percent  from  1990 
emission  levels. 

In  addition  to  the  above  regulations, 
EPA  is  developing  a  regulation  that  will 
limit  mercury  emissions  from  chlorine 
production  plants.  Proposed  and  final 
rules  are  scheduled  for  late  2000  and 
2001,  respectively.  Under  the  Integrated 
Urban  Air  Toxics  Strategy,  which  was 
published  in  1999,  EPA  is  developing 
emissions  standards  for  categories  of 
smaller  sources  of  air  toxics,  including 
mercury,  that  pose  the  greatest  risk  to 
human  health  in  urban  areas.  These 
standards  are  expected  to  be  issued  by 
2004. 

Also,  on  December  14,  2000  EPA 
announced  that  it  intends  to  develop  a 
regulation  to  limit  mercury  emissions 
from  co^-fired  power  plants.  A 
proposal  is  expected  in  late  2003  and  a 
final  regulation  at  the  end  of  2004. 
These  plants  are  the  largest  source  of 
mercury  emissions  in  the  United  States 
of  mercury  emissions  from  coal-fired 
power  plants  will  be  a  significant  next 
step  in  this  ongoing  effort  to  address 
mercury  emissions. 

V.  Derivation  of  the  Methylmercury 
Fish  Tissue  Water  Quality  Criterion 

A.  What  Is  the  Health  Risk  Assessment 
for  Methylmercury? 

Methylmercury  is  highly  toxic  to 
mammalian  species  and  causes  a 
number  of  adverse  effects.  There  are  no 
data  to  indicate  that  it  is  carcinogenic  in 
humans,  and  it  induces  tumors  in 
animals  only  at  highly  toxic  doses.  The 
quantitative  health  risk  assessment  for  a 
non-carcinogen  is  a  reference  dose 


(RfD).  This  is  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  mtignitude)  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious  health 
effects  during  a  lifetime.  EPA  has 
revised  the  current  RfD  for 
methylmenmry.  The  value  of  the  RfD 
has  not  changed  from  0.1  |Ag/kg/day,  but 
the  basis  for  the  RfD  has  been  updated 
using  the  most  current  data  and 
analyses.  This  RfD  is  protective  of  all 
populations  in  the  United  States, 
including  sensitive  subpopulations.  It  is 
applied  to  lifetime  daily  exposure  as  are 
other  RfDs.  The  basis  for  the  RfD  update 
is  discussed  below. 

EPA  previously  published  two  RfDs 
for  methylmercury  representing  the 
Agency's  views  at  the  time.  An  RfD  of 
0.3  jig/kg/day  was  established  in  1985 
and  published  on  EPA's  Integrated  Risk 
Information  System  (IRIS)  in  1986.  The 
critical  effects  were  multiple  central 
nervous  system  (CNS)  effects,  including 
ataxia  (problems  with  muscle  co- 
ordination) and  paresthesia  (changes  in 
the  sense  of  touch)  in  Iraqi  adults  who 
had  eaten  methylmercury-contaminated 
grain  (summarized  by  Clarkson  et  al.. 
1976;  Nordberg  and  Strangert,  1976;  and 
WHO,  1976). 

An  RfD  of  0.1  ^g/kg/day  was 
established  as  the  Agency  consensus 
estimate  in  1995.  It  was  published  in 
IRIS  in  1996  and  in  extended  form  in 
1997  in  the  Mercury  Study  (which 
included  a  state-of-the-science 
evaluation  of  the  health  effects  of 
methylmercury).  Prior  to  the  1997 
Mercury  Study,  many  scientists  and 
other  concerned  parties  had  questioned 
whether  the  1985  RfD  based  on  effects 
in  exposed  adults  was  protective  against 
developmental  effects.  The  1995  RfD 
was  thus  set  on  clinical  neurological 
signs  and  symptoms  in  81  Iraqi  children 
who  had  been  exposed  when  their 
mothers  ate  methylmercury- 
contaminated  grain  while  pregnant. 
Maternal  hair  merciuy  was  the 
indication  of  exposure.  EPA  used  a 
mathematical  procedure,  calculation  of 
a  benchmark  dose  (BMD),  to  estimate 
the  functional  equivalent  of  a  no 
adverse  effect  level  from  the  data.  A  one 
compartment  pharmacokinetic  model 
was  used  to  determine  an  amoimt  of 
daily  methylmercury  ingestion  which 
woiUd  result  in  the  BMD.  An 
imcertainty  factor  of  10  was  applied  to 
deal  with  the  following  areas  of 
uncertainty  and  variability:  Wide 
variation  in  half-life  of  methylmercury 
in  the  body  and  the  variation  that  occurs 
in  the  hair-to-blood  ratio  for  mercury; 
lack  of  a  two-generation  reproductive 
study;  and  lack  of  data  on  possible 
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chronic  manifestations  of  the  adult 
effects. 

Since  1997  there  has  been  continuing 
discussion  in  the  scientific  community 
as  to  regarding  the  level  of  human 
exposure  to  methylmenniry  that  is  likely 
to  present  no  appreciable  risk  of  adverse 
health  effects.  Congress  directed  EPA 
through  the  House  Appropriations 
Report  for  FY99  to  contract  with  the 
National  Research  Council  (NRC)  to 
evaluate  the  data  on  the  health  effects  of 
methylmercury,  with  emphasis  on  data 
available  after  the  1997  Mercury  Study. 
NRC  was  to  provide  recommendations 
on  issues  relevant  to  the  derivation  of  an 
appropriate  RfD  for  methylmercury. 
EPA  received  the  NRC  report 
Toxicological  Effects  of  Methylmercury 
in  July,  2000  (NRC,  2000).  EPA  has 
thoroughly  reviewed  this  document  and 
generally  concurs  with  the  NRC  findings 
and  reconunendations.  Based  on  the 
NRC  report,  EPA  has  revised  the  RfD  for 
methylmercury.  A  draft  EPA  RfD 
dociunent  was  submitted  for  external 
scientific  review  in  late  October  2000;  at 
the  same  time  it  was  circulated  for 
comment  to  other  Federal  Agencies 
through  the  Committee  on  Environment 
and  Natural  Resources  (CENR)  and 
Office  of  Science  and  Technology  Policy 
(OSTP).  See  the  ADDRESSES  section  of 
this  Notice  to  obtain  a  copy  of  the  RfD 
peer  review  report  from  the  Water 
Docket.  A  public  scientific  review 
meeting  was  held  November  15,  2000; 
the  final  peer  review  report  was 
delivered  to  EPA  on  December  7,  2000. 
See  the  ADDRESSES  section  of  today's 
Notice  to  inspect  the  peer  review  report 
in  the  Water  Docket.  The  draft  RfD 
document  was  revised  to  reflect  the 
scientific  critique  received  from  the  peer 
review,  and  it  is  now  available  as  the 
risk  assessment  chapter  in  the  water 
quality  criterion  document  for 
methylmerciuy. 

The  revised  RfD  was  derived  to  be 
protective  of  the  population  (including 
sensitive  subgroups)  against  the  many 
adverse  health  effects  associated  with 
methylmercury  exposure.  Most  data  are 
on  neurotoxicity,  particularly  in 
developing  organisms:  there  is  a 
substantial  amount  of  data  on  effects  of 
methylmercury  on  hmnan  development. 
The  brain  is  considered  to  be  the  most 
sensitive  target  organ  for  which  there 
are  data  suitable  for  derivation  of  an 
RfD. 

The  NRC  report  and  EPA's  review 
considered  human  epidemiological, 
longitudinal  developmental  studies 
fi^m  the  Seychelles  Islands,  the  Faroe 
Islands,  and  New  Zealand  in  assessing 
the  quantitative  risk  from  merciuy 
exposure.  These  are  all  studies  wherein 
effects  were  measured  in  children  of 


mothers  exposed  to  methylmerciuy 
through  consumption  of  fish  and 
seafood.  The  Seychelles  study  showed 
no  evidence  of  impairment  related  to 
methylmercury  exposure,  while  both 
the  Faroe  Islands  and  New  Zealand 
studies  found  dose-related  adverse 
effects  on  a  number  of 
neuropsychological  endpoints.  The 
Faroe  Islands  study  is  the  larger  of  the 
latter  two  studies  and  has  been 
extensively  peer  reviewed.  EPA  has 
used  the  Faroe  Islands  study  for 
derivation  of  the  RfD.  A  BMD  was 
chosen  as  the  most  appropriate  method 
of  quantifying  the  dose-effect 
relationship.  The  BMD  EPA  used  is  the 
lower  limit  (BMDL)  on  a  5%  effect  level 
obtained  by  appljdng  a  K  power  model 
(K  >  1)  to  dose-response  data  based  on 
merciuy  measured  in  cord  blood. 

There  are  several  endpoints  which  are 
sensitive  measures  of  methylmercury 
effects  in  the  Faroese  children.  EPA 
considered  the  recommendations  of  the 
NRC  and  our  external  peer  review  panel 
in  coming  to  a  decision  as  to  the 
appropriate  endpoint.  The  NRC 
recommended  the  use  of  a  BMDL  of  58 
ppb  mercury  in  cord  blood  from  the 
Boston  Naming  Test  (BNT).  This  is  a  test 
in  which  the  subject  is  shown  drawings 
and  is  asked  to  name  what  they  depict. 
The  BNT  score  is  related  to  language 
ability,  assessing  word  formulation  and 
word  retrieval.  NRC  considered  the 
score  from  the  whole  cohort  to  be  the 
most  sensitive,  reliable  endpoint.  The 
NRC  noted  that  the  scores  for  the 
Continuous  Performance  Test  (CPT) 
gave  a  lower  BMDL,  46  ppb  mercury  in 
cord  blood,  but  that  these  results  were 
from  a  smaller  number  of  children 
(there  had  been  test  administration 
problems  in  one  year  of  the  study). 

The  external  peer  panel  disagreed 
with  the  NRC  choice.  They  felt  that  the 
BNT  scores  showed  an  effect  of 
concomitant  PCB  exposure  in  some 
analyses.  They  preferred  a  PCB-adjusted 
BMDL  of  71  ppb  mercury  in  cord  blood 
for  the  BNT.  A  difficulty  with  this 
choice  is  that  this  BMDL  is  based  on 
scores  from  only  about  one-half  of  the 
total  cohort. 

EPA  prepared  a  comparison  of  the 
NRC  and  peer  reviewer  recommended 
approaches;  this  analysis  also  includes 
BMDLs  from  mercury-associated 
Faroese  endpoint,  results  of  the  NRC 
integrated  analysis  and  geometric  means 
of  four  scores  from  the  Faroes.  The  table 
of  comparisons  can  be  found  in  the 
methylmercury  water  quality  criterion 
document.  When  one  completes  the 
dose  conversion  and  applies  an 
uncertainty  factor  (see  paragraphs 
below),  the  calculated  RfD  values 
converge  at  the  same  point:  0.1  |ig/kg/ 


day.  Rather  than  choosing  a  single 
measure  for  the  RfD  critical  endpoint, 
EPA  considers  that  this  RfD  is  based  on 
several  scores.  These  test  scores  are  all 
indications  of  neuropsychological 
processes  which  are  involved  with  the 
ability  of  a  child  to  learn  and  process 
information.  In  the  Water  Quality 
Criterion  for  the  Protection  of  Human 
Health:  Methylmercury,  EPA  uses  the 
NRC  recommended  BMDL  of  58  ppb 
merciuy  in  cord  blood  as  an  example  in 
the  dose  conversion  and  RfD 
calculation. 

The  BMDL  of  58  ppb  merciuy  in  cord 
blood  was  converted  to  an  ingested 
daily  dose  using  a  one-compartment 
pharmacokinetic  model  similar  to  that 
used  in  the  Mercury  Study.  The 
ingested  daily  dose  at  the  benchmark 
dose  is  1  \igfVg  per  day. 

In  the  water  quality  criterion  guidance 
for  methylmercury,  EPA  discusses 
several  sources  of  variability  and 
uncertainty  in  its  estimate  and  chose  an 
uncertainty  factor  of  10.  This  was  based 
on  a  factor  of  3  for  pharmacokinetic 
inter-individual  variability  (particularly 
methylmercury  half-life  and  uncertainty 
concerning  the  relationship  between 
cord  and  maternal  blood  mercury 
concentrations).  An  additional  foctor  of 
3  was  applied  for  pharmacodynamic 
variability  and  uncertainty.  EPA  also 
describes  additional  areas  of  concern 
including  inability  to  quantify  long-term 
sequelae;  concern  for  effects  that  may  be 
observed  at  exposures  below  the  BKfflL; 
and  lack  of  a  two-generation 
reproductive  effects  assay.  Given  the 
over  all  robustness  of  the  data  base  for 
methylmercury,  EPA  considered  that  a 
composite  uncertainty  factor  of  10  was 
sufficient;  this  conclusion  was  affirmed 
by  the  external  peer  review  panel. 

The  resulting  RfD  for  methylmercury 
is,  thus,  0.1  (ig/kg  per  day.  This  RfD  is 
applied  to  lifetime  daily  exposure  for  all 
populations  in  the  United  States, 
including  sensitive  subpopulations. 

B.  How  Are  Mercury  Exposure  and 
Relative  Source  Contribution  Assessed? 

The  exposure  assessment  and 
estimate  of  the  relative  source 
contribution  (RSC)  for  methylmercury 
follows  the  recently  published  2000 
Human  Health  Methodology.  When  an 
AWQC  is  based  on  noncarcinogenic 
effects,  anticipated  exposures  from 
sources  other  than  drinking  water  and 
fr«shwater/estuarine  fish  and  shellfish 
ingestion  are  taken  into  account  so  that 
the  entire  RfD  is  not  apportioned  to 
drinking  water  and  ft«shwater/estuarine 
fish  and  shellfish  consumption  alone. 
The  amount  of  exposure  attributed  to 
each  source  compared  to  total  exposure 
is  referred  to  as  the  RSC.  The  RSC  is 
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used  to  adjust  the  RfD  to  ensure  that  the 
water  quality  criterion  is  protective 
enough,  given  the  other  anticipated 
sources  of  exposure.  Detailed  discussion 
of  the  RSC  method  is  described  in  the 
2000  Human  Health  Methodology. 

The  method  of  determining  the  RSC 
differs  depending  on  several  factors:  (1) 
The  magnitude  of  total  exposure 
compared  with  the  RfD;  (2)  the 
adequacy  of  data  available;  (3)  whether 
more  thsm  one  criterion  is  to  be  set  for 
methylmercury;  and  (4)  whether  there  is 
more  than  one  significant  exposure 
souixie  for  the  chemical  and  population 
of  concern.  The  population  of  concern, 
soiuces  of  methylmercury  exposure,  and 
estimates  of  exposure  and  the  RSC  for 
the  identified  population  are  discussed 
in  detail  in  the  2001  methylmercury 
water  quality  criterion  document. 

The  population  basis  for  the  exposiire 
estimate  are  adults  in  the  general 
population.  The  health  risk  measure,  the 
RfD,  is  intended  to  be  protective  of  the 
whole  population,  including  sensitive 
subpopulations.  This  is  not  a 
developmental  RfD  per  se;  even  though 
the  critical  endpoint  was  neinotoxic 
effects  observed  in  children,  application 
of  the  RfD  is  not  restricted  to  pregnancy 
only,  or  to  developmental  periods  only. 

The  exposure  assessment  section  of^ 
the  2001  methylmercury  water  quality 
criterion  document  characterizes  the 
sources  of  methylmercury  exposure  in 
environmental  media,  provides 
available  information  on  levels  of 
occiurence,  and  provides  estimates  of 
intake  from  the  relevant  sources. 
Specifically,  the  evaluation  includes 
estimates  of  methylmercury  in  ambient 
surface  water,  drinking  water,  fish,  non- 
fish  foods,  air,  soil  and  sediment. 

As  discussed  in  the  2000  Human 
Health  Methodology,  the  Agency's  RSC 
policy  approach  allows  for  use  of  a 
subtraction  method  to  account  for  other 
exposures  when  one  health-based  water 
quality  criterion  is  relevant  for  the 
chemical  in  question.  In  this 
circumstance,  other  sources  of  exposure 
can  be  considered  "backgroimd"  and 
can  be  subtracted  from  the  RfD.  Such  is 
the  case  with  methylmercury;  that  is, 
there  are  no  health-based  criteria, 
pesticide  tolerances,  or  other  regulatory 
activities  to  apportion  with  the  alternate 
percentage  approach  (see  discussion  in 
the  2000  Human  Health  Methodology). 

The  assessment  of  human  exposure  in 
the  methylmercury  water  quality 
criterion  document  includes  estimates 
from  multiple  media  sources.  Based  on 
available  data,  human  exposures  to 
methylmercury  from  all  media  sources 
except  freshwater/estuarine  and  marine 
fish  are  negligible,  both  in  comparison 
to  exposures  bom  fish  and  compared  to 


the  RfD.  Estimated  exposure  from 
ambient  water,  drinking  water,  non-fish 
dietary  foods,  air,  and  soil  are  all,  on 
average,  at  least  several  orders  of 
magnitude  less  than  those  from 
fr«shwater/estuarine  fish  and  shellfish 
intakes.  In  units  of  ^g/kg-day,  non-fish 
soiuxres  of  intake  are  in  the  range  of 
10-5  to  10-9  ^g/kg-day  for  adults  in  the 
general  population  (USEPA,  2001).  The 
combined  methylmercury  exposure 
intakes  bom  water  ingestion,  non-fish 
diet,  air,  and  soil  represent 
approximately  0.07  percent  of  total 
estimated  exposure  to  methylmercury 
(less  than  Vioo  of  one  percent  of  the 
RfD).  Therefore,  these  exposures  were 
not  factored  into  the  RSC. 

Ingestion  of  marine  fish  is  a 
significant  contributor  to  total 
methylmerciiry  exposure.  This  intake 
has  been  accounted  for  in  the  derivation 
of  the  fish  tissue  water  quality  criterion 
value.  The  estimate  of  marine  fish 
methylmercury  exposure  is  based  on 
data  available  primarily  frt>m  the 
National  Marine  Fisheries  Survey.  See 
the  exposure  section  of  the  2001 
methylmercury  water  quality  criterion 
document.  Species-specific  mean 
concentrations  of  methylmercury  in 
marine  fish  and  shellfish  were  used  to 
estimate  daily  exposure  from 
methylmercury.  A  consumption- 
weighted  mean  concentration  of 
methylmerciuy  for  all  marine  fish  and 
shellfish  was  then  calculated  by  EPA 
(USEPA  2001)  based  on  the  mean 
consumption  rates  from  the  United 
States  Department  of  Agriculture's 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII)  1994-1996  (USD A 
1998).  The  CSFH  1994-1996 
consumption  rates  are  also  the  source  of 
EPA's  reconunended  intake  rates  for 
fi«shwater/estuarine  fish.  Detailed 
discussion  of  this  procedure  is  included 
in  the  methylmercury  water  quality 
criterion  document  (USEPA,  2001). 
Following  the  Mercury  Study  (USEPA, 
1997a),  100  percent  of  the  merciury  in 
marine  fish  was  assumed  to  be  present 
as  methylmerciuy.  The  estimated 
weighted-average  methylmercury 
concentrations  in  marine  fish  is  0.157 
mg  methylmercury /kg  fish  tissue,  and 
the  estimated  average  exposiue  to 
methylmercury  from  marine  fish  is  2.7 
X  10  - '  mg  methylmercury /kg  fish 
tissue-day.  This  exposure  represents 
almost  30  percent  of  the  RfD. 

As  indicated  above,  the  RSC  bom 
marine  fish  has  been  calculated  with  an 
assumed  average  intake  of  12.46  gm/day 
of  marine  fish  based  on  the  CSFII,  for  all 
respondents  aged  18  and  over.  The 
Mercury  Study  (USEPA,  1997a) 
indicates  that  in  the  general  population 
of  fish  consumers,  those  that  consume 


freshwater/estuarine  species  of  fish  are 
also  consumers  of  marine  species  of  fish 
and  shellfish.  EPA  has,  therefore,  made 
the  same  assiunption  in  the  derivation 
of  the  methylmercury  fish  tissue  residue 
water  quality  criterion.  EPA's 
recommended  default  fish  Intake  rate  to 
protect  the  general  population  of 
consumers  of  freshwater/estuarine  fish 
is  17.5  grams/day.  This  value  is  the  90th 
percentile  from  the  CSFII  94-96  survey 
(USEPA,  2000f).  As  described  in  the 
2000  Himian  Health  Methodology,  the 
Agency  selected  this  default  intake  rate 
as  protective  of  a  majority  of  the 
population.  The  recommended  body 
weight  for  the  general  adidt  popiUation 
used  in  this  estimate  is  70  kg  (USEPA, 
2000a).  While  EPA  acknowledges  that 
consumers  of  freshwater/estuarine  fish 
are  also  typically  consiuners  of  marine 
fish,  EPA  does  not  believe  that  the  high- 
end  consumer  of  freshwater/estuarine 
fish  is  also  a  high-end  consumer  of 
marine  fish.  EPA  believes  that  it  is  more 
appropriate,  and  a  reasonably 
conservative  assumption,  to  use  a 
central  tendency  intake  rate 
(approximately  12.5  grams/day)  for  the 
marine  fish  component  of  the  RSC 
estimate. 

For  deriving  the  fish  tissue  water 
quality  criterion  for  methylmercury,  the 
mean  daily  exposure  estimate  &t>m 
ingestion  of  marind  fish  for  adult 
consumers  in  the  general  population 
(which  is  also  protective  of  the 
developmental  endpoint),  2.7  x  lO"' 
mg/kg-day,  is  used  for  the  RSC  in  the 
subtraction  approach  to  calculate  the 
methylmercury  fish  tissue  water  quality 
criterion. 

C.  Howls  the  Methylmercury  Water 
Quality  Criterion  Calculated^ 

The  derivation  of  a  methylmercury 
water  quality  criterion  requires  a  human 
health  risk  assessment  (e.g.,  an  RfD), 
exposure  data  [e.g.,  the  amount  of 
pollutant  ingested  or  inhaled  per  day), 
and  data  about  the  target  population  to 
be  protected.  The  eqiiation  for 
calcidating  the  methylmenniry  fish 
tissue  residue  water  quality  criterion  for 
the  protection  of  human  health  is: 


TRC  = 


BWx(RfD-RSC) 

4 

In, 

i>2 


Where: 

TRC  =  Fish  tissue  residue  criterion 
(mg  methylmerciuy /kg  fish  tissue) 
for  freshwater  and  estuarine  fish 
and  shellfish 

RfD  =  Reference  Dose  (based  on 
noncancer  human  health  effects). 
For  methylmercury  it  is  0.0001  mg/ 
kg  BW-day  (0.1  ^g/lqg  BW-day) 
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RSC  =  Relative  source  contribution 
(subtracted  from  the  RfD  to  accoimt 
for  marine  fish  consiunption) 
estimated  to  be  2.7  x  10  " '  mg/kg 
BW-day 
BW  =  Human  body  weight  default 

value  of  70kg  (for  adults) 
FI  =  Fish  intake  at  trophic  level  (TL) 
i  (i  =  2,  3,  4);  total  default  intake  is 
0.0175  kg  fish/ day  for  general  adult 
population.  Trophic  level  breakouts 
for  the  general  population  are:  TL2 
=  0.0038  kg  fish/day;  TL3  =  0.0080 
kg  fish/day;  and  TL4  =  0.0057  kg 
fish/day. 

"Mils  equation  is  the  same  equation  used 
in  the  2000  Human  Health  Methodology 
to  calculate  a  water  quality  criterion  for 
a  noncarcinogenic  pollutant,  but  is 
rearranged  to  solve  for  a  protective 
concentration  in  fish  tissue  rather  than 
in  water.  Thus,  it  does  not  include  a 
BAF  or  drinking  water  intake  value  (as 
discussed  above,  exposure  from 
drinking  water  is  nc^igible).  When  all 
of  the  numeric  values  are  put  into  the 
generalized  equation,  the  Tissue 
Residue  Criterion  =  0.3  mg 
methylmerciuy /kg  fish  (roimded  to  one 
significant  digit  from  0.292  mg 
methylmercury /kg  fish  tissue).  This  is 
the  concentration  in  fish  tissue  that 
should  not  be  exceeded  based  on  a  total 
fish  and  shellfish  consiunption- 
weighted  rate  of  0.0175  kg  fish/day  (17.5 
g/day).  On  a  site-specific  or  local  level, 
States  and  authorized  Tribes  can  chose 
to  apportion  all  of  the  0.0175  kg  fish/ 
day  to  the  highest  trophic  level 
consumed  for  their  population  or 
modify  it  based  on  local  or  regional 
consimiption  patterns.  EPA  strongly 
encourages  States  and  authorized  Tribes 
to  develop  a  water  quality  criterion  for 
methylmerciuy  using  local  or  regional 
data  over  the  default  values  if  they 
believe  that  such  a  water  quality 
criterion  would  be  more  appropriate  for 
their  target  population. 

VI.  How  Can  the  Fish  Tissue  Residue 
Water  Quality  Criterion  Be  Related  to  a 
Mercury  Concentration  in  Water? 

EPA  recognizes  that  a  State's  water 
quality  criterion  in  the  form  of  a  fish 
tissue  residue  value  may  pose 
implementation  challenges  under 
traditional  water  quality  based  control 
programs.  Under  a  water  quality-based 
approach  to  controlling  pollutants, 
NPDES  permit  compliance  with  water 
quality  standards  is  usually  determined 
by  comparing  the  allowable 
concentration  of  a  pollutant  in  the  water 
column  to  the  actual  pollutant 
concentration  measured  in  the  water 
column  over  some  specific  period  of 
time.  Mechanisms  to  control  pollutants 
in  waterbodies  usually  involve 


determining  the  allowable  discharge 
load  to  a  waterbody  by  conducting 
TMDL  and  waste  load  allocation  (WLA) 
calculations.  The  traditional  approach 
for  monitoring,  measuring  compliance, 
and  ultimately  controlling  the  discharge 
of  a  pollutant  is  based  on  the 
concentration  of  the  pollutant  in  water; 
thus,  a  mechanism  is  needed  to  relate 
concentrations  of  methylmercury  in  fish 
tissue  to  concentrations  in  water.  EPA 
has  provided  three  recommended 
approaches  in  order  to  relate  the 
methylmercury  fish  tissue  water  quality 
criterion  to  concentrations  of  mercury  in 
water.  Each  approach  has  its  own 
advantages,  limitations,  and 
imcertainties  as  discussed  below. 

EPA's  preferred  approach  for  relating 
a  concentration  of  methylmercury  in 
fish  tissue  to  a  concentration  of  mercury 
in  ambient  water  is  to  derive  site- 
specific  BAFs  based  on  water  and  fish 
collected  in  the  waterbody  of  concern. 
This  recommendation  is  consistent  with 
EPA's  bioaccumulation  guidance 
contained  in  the  2000  Human  Health 
Methodology.  Furthermore,  this 
recommendation  is  consistent  with  the 
views  expressed  by  the  methylmercury 
BAF  peer  reviewers.  See  the  Addresses 
section  of  today's  Notice  to  obtain  peer 
review  responses  from  the  Water 
Docket.  EPA  prefers  the  use  of  site- 
specific  BAFs  because  they  inherently 
incorporate  the  net  effects  of  the  biotic 
and  abiotic  factors  at  a  particular 
location  that  can  affect  bioaccumulation 
in  the  aquatic  food  chain,  and  thus 
provide  an  accurate  accounting  of  the 
uptake  of  methylmercury.  When 
sampling  fish  and  water  to  derive  a  site- 
specific  BAF,  one  needs  to  consider 
how  best  to  sample  so  that  issues  such 
as  seasonal  variability  in  fish  exposure 
to  methylmercury,  spacial  variability, 
and  fish  size  are  taken  into  account. 
These  issues  and  others  should  also  be 
assessed  in  relation  to  the  fish 
consumption  patterns  of  the  exposed 
human  population.  EPA  expects  to 
publish  specific  guidance  for  deriving 
field-measured  site-specific  BAFs  in  late 
2001 .  However,  until  then  the  recently 
published  procedures  in  the  2000 
Human  Health  Methodology  for 
deriving  BAFs  can  be  used  as  a  general 
guide.  La  addition,  the  Bioaccumulation 
Technical  Support  Document  (TSD)  for 
the  2000  Human  Health  Methodology 
(expected  to  be  published  in  late  2001) 
will  provide  additional  information  and 
guidance  on  deriving  site-specific  BAFs. 

Another  approach  for  deriving 
methylmercury  BAFs  is  to  use  a 
bioaccumulation  model.  Most 
bioaccumulation  models  are  generally 
process-based  or  mechanistic  type 
mathematical  models  that  are  meant  to 


represent  what  occurs  in  nature.  At  this 
time,  the  general  science  of 
bioaccumulation  modeling,  especially 
for  mercury,  is  not  advanced  to  the  stage 
where  models  are  readily  available  and 
applicable  to  all  types  of  pollutants  and 
aquatic  systems.  "Three  examples  of 
mechanistic-type  bioaccumulation 
models  are:  the  Mercury  Cycling  Model 
(Tetra  Tech,  1999);  EPA's  aquatic  food 
chain  model  AQUATOX  (USEPA, 
2000g);  and  the  Quantitative 
Enviroiunental  Analysis  food  chain 
model  QEAFDCHN  (QEA,  2000).  There 
are  only  a  few  models  that  might  be 
used  to  predict  methylmercury 
bioaccumulation.  Such  models 
genially  have  not  been  widely  used 
and  have  only  been  applied  to  mercury 
in  a  few  aquatic  ecosystems  under 
specific  environmental  conditions.  Of 
the  examples  Listed  above,  only  the 
Mercury  Cycling  Model  was  developed 
solely  for  mercury.  The  others  have 
been  generally  developed  for  nonionic 
organic  chemicals  that  bioaccumulate. 
They  might  be  applied  to  mercury  with 
substantial  modifications.  Most 
bioaccumulation  models  are  based  upon 
a  chemical  mass  balance  approach  for 
fish  or  other  aquatic  organisms,  which 
requires  considerable  understanding  of 
mercury  loadings  to  the  environment 
and  how  mercury  moves  through  the 
environment.  Each  model  results  in  a 
BAF  with  some  level  of  uncertainty. 
None  of  the  example  models  can  predict 
bioaccumulation  without  considerable 
site-specific  information  and  at  least 
some  degree  of  calibration  to  the 
waterbody  of  interest,  and  in  some  cases 
considerable  modification  of  the  model. 
The  amount  and  quality  of  data  required 
for  proper  model  application  may  equal 
or  exceed  that  necessary  to  develop  a 
site-specific  methylmercury  BAF.  Other 
types  of  models  could  also  be  used  if 
they  are  scientifically  defensible. 
Regardless  of  the  type  of  model,  if  a 
model  is  chosen,  the  issues  discussed  in 
the  bioaccumulation  guidance 
contained  in  the  2000  Human  Health 
Methodology  should  be  carefully  - 
considered.  The  derivation  of  site- 
specific  parameters  used  in  the  model 
should  also  be  documented,  and  some 
indication  given  of  the  uncertainty 
surrounding  the  BAFs  predicted  by  the 
model. 

EPA  acknowledges  that  derivation  of 
site-specific  field-measured  BAFs  may 
not  be  feasible  in  all  situations. 
Therefore,  in  the  absence  of  site-specific 
methylmercury  bioaccumulation  data,  a 
possible  third  approach  is  to  use  EPA's 
empirically  derived  draff 
methylmercury  BAFs.  As  previously 
discussed,  as  part  of  initial  efforts  to 
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derive  a  water  coliunn-based  section 
304(a)  water  quality  criterion,  EPA  used 
the  Agency's  BAF  guidance  in  the  2000 
Human  Health  Methodology  and  BAF 


methods  in  Volume  III,  Appendix  D  of 
the  Mercury  Study  to  develop  draft 
empirically  derived  BAFs  firom  field 
data  collected  across  the  United  States 


and  reported  in  the  open  literature.  The 
empirically  derived  BAFs  are  listed  by 
trophic  level  in  Table  1. 


Table  1.- 

—Empirically  Derived  BAFs  for  Methylmercury 

BAF  trophic 
level  2 

BAF  trophic 
levels 

BAF  trophic 
level  4 

BAF  

160.000 

680,000 

2  700  000 

The  BAF  peer  reviewers  expressed 
concerns  about  the  predictive  capability 
of  these  draft  BAFs  and  about  using 
them  to  derive  a  section  304(a)  water 
quality  criterion  for  methylmercury  that 
would  be  accurately  protective  for 
waterbodies  across  the  nation.  However, 
EPA  believes  that  the  methylmercury 
BAFs  in  Table  1  are  sufficiently 
predictive  of  bioaccumulation  to  be 
used  in  implementing  a  fish  tissue 
based  methylmercury  water  quality 
criterion  in  a  State's  or  authorized 
Tribe's  water  quality  standards  in  the 
absence  of  any  other  site-specific 
bioacciunulation  data.  Thus,  EPA  will 
consider  water  quality  standards 
implementation  approaches  that  use 
these  empirically  derived  BAFs.  EPA 
recognizes  that  these  methylmercury 
BAF  values  are  not  entirely 
representative  of  the  methylmercury 
bioaccumulation  potential  in  all 
waterbodies  across  the  United  States, 
and  they  may  over-  or  underestimate 
site-specific  bioacciunulation  potential. 
There  is  uncertainty  in  using  these 
BAFs  as  they  collapse  a  very  complex 
nonlinear  process  into  a  simplistic  and 
linear  approach  to  predicting 
bioacciunulation  and  assume  that  the 
biotic  and  abiotic  process  affecting 
mercury  fote  and  bioaccumulation  are 
similar  across  different  waterbodies. 
The  decision  to  publish  these 
empirically  derived  BAFs  is  an  Agency 


risk  management  decision  made  based 
on  the  need  for  a  mechanism  to  relate 
a  fish  tissue  concentration  of 
methylmercury  to  a  water  column 
concentration.  EPA  has  selected  the 
geometric  mean  of  the  field-measured 
BAFs  obtained  from  the  open  literature 
as  the  empirically  derived  BAFs  for 
each  trophic  level.  EPA  believes  the 
geometric  mean  is  the  central  tendency 
value  that  best  represents  the  wide 
range  of  environmental  and  biological 
conditions  present  in  the  waters  of  the 
United  States.  Choosing  a  value  near  the 
extremes  of  the  distribution  (e.g.,  10th 
or  90th  percentile)  may  introduce  an 
unacceptable  level  of  uncertainty  into 
the  CWA  goal  of  protecting  public 
health.  Furthermore,  EPA  believes  a 
geometric  mean  is  most  appropriate 
because  the  underlying  processes  of 
methylmercury  bioacciunulation  are 
more  likely  multiplicative  than  additive. 

Other  empirical,  modeling,  or  newly 
developed  bioaccumulation  prediction 
approaches  may  be  used  to  relate 
concentrations  of  methylmercury  in  fish 
tissue  to  concentrations  of 
methylmercury  in  water,  provided  the 
approach  is  scientifically  defensible  and 
adequately  documented. 

In  addition  to  using  BAFs  to  relate 
concentrations  of  methylmercury  in  fish 
tissue  to  methylmercury  concentrations 
in  water,  a  factor  is  needed  to  translate 
methylmercury  in  water  to  its  total 
mercury  equivalent.  NPDES  permits  and 


other  water  quality-based  pollution 
control  activities  are  traditionally  based 
on  the  total  concentration  of  the 
inorganic  metal  form,  not  the  dissolved 
organic  form.  Many  of  the  issues 
surrounding  the  uncertainty  in 
predictability  and  transferability  of 
methylmercury  BAFs  across  different 
waterbodies  also  pertain  to  relating 
methylmercury  in  water  to  a  given  total 
mercury  concentration.  As  with  BAFs, 
EPA's  preferred  approach  for  translating 
between  total  and  methylmercury  is  for 
States  and  authorized  Tribes  to  measure 
total  mercury  and  methylmercury  and 
in  the  waterbody  of  interest.  However, 
EPA  will  consider  standards 
implemented  with  empirically  derived 
translators.  As  part  of  exercise  to 
develop  draft  methylmercury  BAFs, 
EPA  derived  methylmercury-to-total 
mercury  translator  factors  for  rivers/ 
streams  and  lakes.  Like  the  BAFs,  the 
methylmercury-to-total  mercury 
translators  were  empirically  derived 
based  on  water  data  collected  in  the 
field  bom  a  variety  of  locations  across 
the  United  States.  Depending  on  the 
available  mercury  water  data,  more  than 
one  translation  may  be  necessary  to 
translate  to  the  total  concentration  of 
mercury  in  ambient  waters.  Table  2  lists 
the  translator  factors  that  could  be  used 
to  translate  between  methylmercury  and 
mercury  in  ambient  surface  waters  in 
the  absence  of  any  site-specific  data. 


Table  2.— Summary  of  Mercury  Translators 

Translation 

Lakes  and 
reservoirs  ^ 

Rivers  and 
streams^ 

Fraction  of  total  mercury  that  is  dissolved  

0.60 

0.03? 

0.61 

0  37 

Fraction  of  total  mercury  that  is  dissolved  methylmercury 

0  014 

Fraction  of  total  methylmercury  that  is  dissolved  methylmercury 

0.49 

^  Values  are  from  Section  II,  TatJie  15,  of  the  EPA  internal  draft  report  National  Bioaccumulation  Factors  for  Mettiylmercury,  available  from  the 
Water  Docket 


Vn.  What  Is  the  Relatioiiship  Between 
Fish  Advisories  and  the  Fish  Tissue 
Residue  Water  Quality  Criterion? 

A  majority  of  States  and  authorized 
Tribes  with  fish  advisory  programs  have 
adopted  a  risk-based  approach  to 


developing  fish  advisories  that  is  similar 
to  the  approach  recommended  in  EPA's 
Guidance  for  Assessing  Chemical 
Contaminant  Data  for  Use  in  Fish 
Advisories  (EPA  2000  e,  h).  However, 
due  to  variations  in  State  and  Tribal  fish 
advisory  programs,  some  States  and 


Tribes  may  not  be  adequately  warning 
the  public  of  health  risks.  A  small 
number  of  States  continue  to  use  fish 
consumption  advisory  approaches  that 
are  considered  by  EPA  to  be  inadequate 
for  protecting  public  health.  The  use  of 
these  approaches  may  lead  to  signifiomt 
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increased  health  risks  for  people 
consuming  fish  harvested  from 
contaminated  local  waters.  Such 
approaches  include  the  inappropriate 
use  of  Action  Levels  and  Tolerances 
developed  by  EPA  and  the  Food  and 
Drug  Administration.  These  are 
appropriate  for  use  in  the  commercial 
market  place,  but  are  considered  to  be 
inappropriate  for  establishing  local 
advisory  needs  and  should  not  be  used 
for  that  purpose. 

Both  today's  section  304(a)  human 
health  water  quality  criterion  guidance 
for  methylmercury  and  EPA's 
recommended  fish  consumption  limit 
for  mercury  (which  EPA  encourages 
States  and  authorized  Tribes  to  use  as 
guidance  in  setting  fish  advisories)  are 
meant  to  protect  humans  from 
consumption  of  mercury-contaminated 
fish.  The  procedures  for  deriving  these 
two  values  are  consistent  with  each 
other,  but  in  deriving  the  section  304(a) 
methylmerciuy  water  quality  criterion, 
EPA  used  an  RSC  of  2.7  10   '  mg/kg-day 
to  account  for  exposure  from  non- 
freshwater  and  non-estuarine  fish.  See 
section  IV.B  of  today's  Notice.  The 
guidance  for  setting  fish  consumption 
limits  (USEPA,  2000e)  also  discusses 
using  an  RSC  to  account  for  exposures 
other  than  noncommercially  caught  fish, 
but  does  not  specifically  require  this  to 
be  done.  The  RSC  guidance  in  the  2000 
Human  Health  Methodology  provides 
more  detail  and  specific  quantitative 
procedures  to  account  for  other 
exposure  pathways.  EPA  recommends 
that  States  and  authorized  Tribes 
consider  using  an  RSC  to  account  other 
sources  of  mercury  exposure  when 
deriving  a  fish  consumption  limit  and 
setting  a  fish  advisory  for  mercury. 

VIII.  How  Does  EPA  Suggest 
Implementing  the  Methylmercury 
Water  Quality  Criterion? 

EPA  encourages  States  and  authorized 
Tribes  to  adopt  the  fish  tissue  residue 
water  quality  criterion  for 
methylmercury  outlined  in  this  notice 
into  their  water  quality  standards  to 
protect  CWA  section  101(a)  designated 
uses  related  to  human  consumption  of 
fish.  This  recommended  water  quality 
criterion  reflects  the  most  current  and 
best  science.  EPA  recognizes  and 
emphasizes  that  States  and  authorized 
Tribes  will  need  additional,  specific 
procedures  and  water  quality  program 
guidance  in  order  to  implement  water 
quality  criteria  they  adopt  based  on  this 
guidance.  These  procedures  include,  but 
are  not  necessarily  limited  to:  (1)  An 
analytical  method  for  detecting  and 
measuring  concentrations  in  fish  and 
water;  (2)  a  field  sampling  plan  for 
collecting  fish  and  protocols  for 


laboratory  analysis  and  data 
interpretation;  (3)  a  procedure  for 
translating  methylmercury 
concentrations  in  fish  to  total  mercury 
concentrations  in  ambient  surface  water 
or  effluent;  (4)  data  quality  objectives 
and  associated  procedures  for 
determining  attainment  of  the  water 
quality  criterion  and  status  of 
designated  use  impairment  based  on 
fish  residue  data;  (5)  harmonization 
with  fish  consumption  advisory 
programs,  (6)  procedures  for 
determining  the  need  for  a  water 
quality-based  effluent  limit  (WQBEL)  in 
NPDES  permits  for  point  source 
discharges  of  mercury;  (7)  procedures 
for  developing  and  implementing 
WQBELs  for  NPDES  permits;  and,  (8) 
procedures  for  developing  targets  for 
TMDL  load  and  waste  load  allocations. 
To  help  States  and  authorized  Tribes 
adopt  the  recommended  section  304(a) 
water  quality  criterion  for 
methylmercury  as  part  of  their 
standards,  and  to  implement  those 
standards.  EPA  plans  to  begin 
development  implementation 
procedures  and  guidance  documents  by 
the  end  of  2001.  These  will  be  part  of 
a  broad  national  implementation  policy 
for  this  water  quality  criterion.  The 
implementation  poKcy  will  be 
developed  with  consideration  of  the 
draft  Mercury  Action  Plan  submitted  for 
public  comment  in  1998  and  expected 
to  be  revised  soon.  EPA  expects  States 
and  authorized  Tribes  to  adopt  new  or 
revised  human  health  mercury  water 
quality  criteria  and  to  use  the 
procedures  and  guidance  contained  in 
the  forthcoming  implementation  policy 
to  adopt  their  water  qualitycriteria 
within  five  years  from  today's 
publication.  EPA  generally  believes  that 
five  years  from  the  date  of  EPA's 
publication  of  new  or  revised  section 
304(a)  water  quality  criteria  guidance  is 
a  reasonable  time  by  which  States  and 
Tribes  should  take  action  to  adopt  new 
or  revised  water  quality  criteria 
necessary  to  protect  the  designated  uses 
of  their  waters.  See  63  FR  68353. 
EPA  recently  published  a  new 
analytical  method  (method  1631)  for 
detecting  and  measuring  total  and 
dissolved  mercury  in  water  and  fish 
samples  (USEPA,  1999b).  This  method 
is  approximately  400  times  more 
sensitive  than  EPA's  previously 
recommended  analytical  method  and  is 
capable  of  measuring  mercury 
concentrations  well  into  the  ranges 
identified  in  this  notice  for  fish 
concentrations  as  well  as  those 
anticipated  for  associated  water 
concentrations  (detection  limit  of  0.2 
ng/L  in  water).  This  method  determines 
the  amount  of  total  mercury,  not 


methylmercury,  in  water  and  fish.  This 
will  likely  result  in  a  substantial 
increase  in  the  number  of  point  source 
discharges  of  mercury  needing  WQBELs 
in  their  NPDES  permits. 

Among  the  many  issues  associated 
with  implementation.  State  and  Tribal 
water  quality  managers  will  need  to 
identify  which  species  to  target  for 
sampling,  determine  sample 
compositing  procedures  and  frequency 
of  sampling,  and  relate  sampling  and 
analysis  procedures  to  the  consumption 
patterns  intended  for  protection  by  the 
water  quality  criterion.  The  Agency  has 
published  guidance  on  field  sampling 
and  analysis  as  part  of  the  package  of 
guidance  to  States  and  Tribes  for  issuing 
fish  consumption  advisories.  EPA 
anticipates  that  this  guidance  will  also 
be  useful  for  implementing  State  or 
Tribal  water  quality  criterion  for 
methylmercury  based  on  today's 
criterion  guidance. 

Three  translations  are  necessary  to 
relate  the  methylmercury  water  quality 
criterion  for  fish  tissue  expressed  in  this 
notice  to  a  total  mercury  concentration 
in  ambient  water  or  effluent,  for  NPDES 
or  TMDL  purposes.  The  first  translation 
is  to  determine  the  fi^ction  of  measured 
mercury  in  fish  that  is  methylmercury. 
Although  this  can  vary  in  practice,  the 
methylmercun'  fraction  is  typically  very 
high  in  freshwater  and  estuarine  fish, 
and  approaches  100  percent  for  higher 
trophic  level  organisms.  The  second 
translation  is  from  methylmercury  in 
fish  to  methylmercury  in  water.  As 
discussed  in  detail  above,  the  best 
means  of  determining  this  relationship 
is  through  site-specific  analysis  of 
bioaccumulation  patterns.  The  third 
translation  is  bom  methylmercury  in 
water  to  total  mercury  in  water.  As  with 
the  BAFs.  the  preferred  method  to  do 
this  translation  is  to  measure  the 
concentrations  of  methylmercury  and 
total  mercury  in  ambient  water. 

As  mentioned,  EPA  believes  an 
implementation  policy  is  necessary  that 
addresses  recommendations  for 
establishing  sampling  protocols  and 
determining  attainment  of  State  or 
Tribal  methylmercury  water  quality 
criterion,  NPDES  permitting  and  TMDL 
development,  and  source  management 
and  control  strategies.  For  example,  the 
water  quality  standards  portion  of  this 
policy  would  address  issues  such  as 
how  the  water  quality  standards 
variance  and  use  attainability  analysis 
proce^es  could  be  used  to  address 
legacy  contaminants.  Also,  EPA  expects 
that,  as  a  result  of  this  revised 
methylmercury  water  quality  criterion, 
together  with  the  more  sensitive  method 
for  detecting  mercury,  there  will  be  an 
increase  in  the  number  of  waterbodies 
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reported  on  State  303(d)  lists  as 
impaired  due  to  mercxuy  contamination. 
Thus,  the  policy  would  also  discuss^ 
approaches  for  managing  the 
development  of  TMDLs  for  waterbodies 
impaired  by  mercury.  This  would 
indude  approaches  for  addressing 
waterbodies  where  much  of  the  mercury 
is  from  atmospheric  sources,  and  how 
TMDLs  can  take  into  account  ongoing 
efforts  to  address  sources  of  mercury, 
such  as  programs  under  the  Clean  Air 
Act  and  pollution  prevention  activities. 

The  policy  would  also  address 
numerous  issues  associated  with  point 
source  discharges  of  mercury  such  as 
determining  the  need  for  a  WQBEL  in 
NPDES  permits  and.  where  needed, 
developing  and  implementing  those 
limits.  EPA  intends  to  take  the  following 
factors  or  assumptions  into  accoimt 
when  it  addresses  these  issues:  the 
unique  properties  of  mercury;  EPA's 
expectation  that  there  will  likely  be  a 
substantial  increase  in  the  niunber  of 
point  source  discharges  needing 
WQBELs  as  a  result  of  the  new  more 
sensitive  method;  and,  in  most  cases, 
the  relatively  small  contribution  frtjm 
point  source  discharges  to  the  total 
loadings  of  menniry  to  a  waterbody. 

Given  the  ongoing  atmospheric 
sources  of  mercury  and  the  long-term 
cycling  of  mercury  in  the  environment, 
the  most  effective  means  of  protecting 
public  health  for  the  next  few  decades 
will  continue  to  be  the  issuance  of  fish 
consimiption  advisories  by  State  and 
Tribal  authorities,  to  ensure  the  public 
knows  what  level  of  fish  consumption 
from  specific  waters  is  safe.  EPA  also 
emphasizes  that  the  science  underlying 
today's  recommended  section  304(a) 
water  quality  criterion  is  sound  and 
recommends  that  States  ^md  authorized 
Tribes  consider  nsiag  an  appropriate 
RSC  in  establishing  and  issuing  fish 
consumption  advisories  as  described  in 
the  fish  advisory  guidance  (USEPA, 
2000e).  However,  effective  source 
control  and  management  programs  need 
to  be  initiated  and  developed  in  the 
coming  few  years  to  begin  the  long-term 
process  of  recovery  from  the  widespread 
merciuy  contamination  evident  in  our 
aquatic  environments,  with  the  goal  of 
reducing  mercury  contamination  so  that 
fish  consumption  advisories  can  be 
removed. 

EPA  believes  that  flexibility  may  be 
appropriate  as  water  quality  standards 
based  on  today's  methylmercury  water 
quality  criterion  are  implemented. 
"Today's  notice  serves  as  an  initiation  of 
dialogue  with  stakeholders  on 
recommended  approaches  for  using 
today's  section  304(a)  water  quality 
criterion  guidance  and  managing 
menniry  contamination  in  the  aquatic 


enviroimient.  EPA  is  interested  in 
obtaining  information,  views, 
suggestions,  and  innovative  approaches 
from  the  public.  EPA  is  particularly 
interested  in  specific  examples  or  model 
approaches  for  management  of  mercury 
contamination  at  the  Federal,  State, 
Tribal,  and  local  level.  EPA  anticipates 
this  dialogue  will  be  facilitated  by  a 
variety  of  means,  which  may  include 
public  meetings,  meetings  with 
stakeholders,  and  written 
correspondence  and  responses. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Infomiation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opporttmity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Occasional  Qualitative 
Surveys." 

DATES:  Comments  must  be  submitted  on 
or  before  March  9,  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
F-4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Occasional  Qualitative  Surveys." 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[FAX  nimiber  (202)  898-3838;  Litemet 
address :  commen  ts@  f die. gov] . 
Comments  may  also  be  submitted  to  the 
OMB  desk  officer  for  the  FDIC: 


Alexander  Hunt,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  renew  the  following 
currently  approved  collection  of 
information: 

Title:  Occasional  Qualitative  Surveys. 

OMB  Number:  3064-0127. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden: 
5,000  hours. 

General  Description  of  Collection:  The 
collection  involves  the  occasional  use  of 
qualitative  surveys  to  gather  anecdotal 
information  about  regulatory  burden, 
problems  or  successes  in  the  bank 
supervisory  process  (including  both 
safety-and-soimdness  and  consumer- 
related  exams),  and  similar  concerns. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  hmctions,  including  whether 
the  information  has  practical  utility;  (b) 
the  acciu^cy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included-in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  DC.  this  2nd  day  of 
January,  2001. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  01-437  Filed  1-5-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  1, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Simmer.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Midwest  Community  Bancshares, 
Inc.,  Marion,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Egyptian  State  Bank,  Carrier  Mills, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  2,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[PR  Doc.  01-398  Filed  1-5-01;  8:45  am] 

BUXMG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  IMeeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  10  a.m.,  Wednesday, 

January  10,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

NW.,  Washington,  DC  20551 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

Discussion  Agenda 

1.  Consideration  of  a  final  rule  under 
Regulation  Y  (Bank  Holding  Companies 
and  Change  in  Bank  Control)  to 
implement  provisions  of  the  Gramm- 
Leach-Bliley  Act  governing  merchant 
banking  investments  made  by  financial 
holding  companies  (Docket  No.  R- 
1065).  This  rule  revises  and  replaces  an 
interim  rule  published  for  comment  last 
year. 

2.  Any  items  carried  forward  frtjm  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Infonnation  Office,  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202—452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
annoxmcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  January  3.  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-501  Filed  1-4-01;  11:05  am] 

BILUNGCOOe  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  IMeetIng;  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  10:30 

a.m.,  Wednesday,  January  10,  2001, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  3.  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  01-502  Filed  1-4-01;  11:01  am) 

BILLING  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION/U.S.  OFRCE  OF 
PERSONNEL  MANAGEMENT 

Office  of  Communications 

Cancellation  of  a  Standard  Form 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  is  cancelling  the  following 
Standard  Form  because  of  low  usage:  SF 
144A,  Statement  of  Prior  Federal 
Service — Worksheet.    * 

DATES:  Effective  January  8,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  December  20,  2000. 
Barbara  M.  Williams, 
Deputy  Starjdard  and  Optional  Forms 
Management  Officer. 
[FR  Doc.  01-427  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

White  House  Commission  on 
Complementary  and  Alternative 
Medicine  Policy;  Notice  of  Meeting 

Notice  is  given  of  the  third  Town  Hall 
Meeting  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy.  The 
purpose  of  the  meeting  is  to  convene  the 
Commission  for  a  public  hearing  to 
receive  public  testimony  from 
individuals  and  organizations  interested 
in  the  subject  of  federal  policy  regarding 
complementary  and  alternative 
medicine.  Comments  received  at  the 
meeting  may  be  used  by  the 
Commission  to  prepare  the  report  to  the 
President  as  required  by  the  Executive 
Order. 

Comments  should  focus  on  the  four 
areas  that  follow.  Questions  for 
consideration  include,  but  are  not 
limited  to  those  presented  below.  For 
each  question,  please  consider 
including  in  your  response  concerns, 
possible  obstacles,  existing  programs, 
and  suggested  solutions  to  guide  the 
Commission  in  their  deliberations. 

L  Coordinated  Research  and 
Development  to  Increase  Knowledge  of 
Complementary  and  Alternative 
Medicine  Practices  and  Interventions 

(A)  What  can  be  done  to  expand  the 
current  research  environment  so  that 
practices  and  interventions  that  lie 
outside  conventional  science  are 
adequately  and  appropriately 
addressed? 

(B)  What  types  of  incentives  are 
needed  to  stimulate  the  research  of 
CAM  practices  and  interventions  by  the 
public  and  private  sectors? 

(C)  How  can  we  more  effectively 
integrate  the  CAM  and  conventional 
research  communities  to  stimulate  and 
coordinate  research? 

n.  Guidance  for  Access  to,  Delivery  of, 
and  Reimbursement  for 
Complementary  and  Alternative 
Medicine  Practices  and  Interventions 

(A)  Do  you  have  ready  access  to  CAM 
practices  and  interventions? 

(B)  How  can  access  to  safe  and 
effective  CAM  practices  and 
interventions  be  improved? 

(C)  What  types  of  CAM  practices  and 
interventions  should  be  reimbursable 
through  federal  programs  or  other  health 
care  coverage  systems? 


m.  Training,  Education,  Certification, 
Credentialing,  Licensing,  and 
Accountability  of  Health  Care 
Practitioners  in  Complementary  and 
Alternative  Medicine 

(A)  How  can  uniform  standards  of 
education,  training,  licensing  and 
certification  be  applied  to  all  CAM 
practitioners? 

(B)  What  training  and  education 
should  be  required  of  all  health  care 
providers  to  assure  access  to  safe  and 
effective  CAM  practices  and 
interventions? 

(C)  What  sources  of  funds  exist  for  the 
education  and  training  of  CAM 
practitioners? 

(D)  Are  performance  standards  or 
practice  guidelines  needed  to  ensure  the 
public  will  have  access  to  the  full  range 
of  safe  and  effective  CAM  practices  and 
interventions? 

IV.  Delivery  of  Reliable  and  Useful 
Information  on  Complementary  and 
Alternative  Medicine  to  Health  Care 
Professionals  and  the  Public 

(A)  How  can  useful,  reliable,  and 
updated  information  about  CAM 
practices  and  interventions  be  made 
more  accessible?  How  would  you  like  to 
receive  such  information? 

(B)  As  a  consumer,  what  Idnds  of 
information  about  CAM  practices  and 
interventions  are  most  needed  and 
important  to  you? 

(C)  As  a  health  care  provider,  what 
kinds  of  information  about  CAM 
practices  and  interventions  are  most 
needed  and  important  to  you? 

The  Town  Hall  Meeting  is  open  to  the 
public  and  opportunities  for  oral 
comments  and  written  statements  by  the 
public  will  be  provided. 

Name  of  Committee:  The  White 
House  Commission  on  Complementary 
and  Alternative  Medicine  Policy. 

Z)ate;  January  23,  2001. 

Time:  9  a.m.-9  p.m. 

Place:  Ames  Auditorium,  Lighthouse 
International  Conference  Center,  111 
East  59th  Street,  New  York,  New  York 
10022-1201. 

Contact  Persons:  Stephen  C.  Groft, 
Pharm.  D.,  Executive  Director,  or 
Michele  Chang,  CMT,  MPH,  Executive 
Secretary,  6701  Rockledge  Drive,  Room 
1010,  MSC-7707,  Bethesda,  MD  20817- 
7707,  Phone:  (301)  435-7592  or  866- 
373-1124  (ToU-Free),  Fax:  (301)  480- 
1691,  E-Mail:  WHCCAMP@od.nih.gov. 

The  President  established  the  White 
House  Commission  on  Complementary 
and  Alternative  Medicine  Policy  on 
March  7,  2000  by  Executive  Order 
13147.  The  mission  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy  is  to 


provide  a  report,  through  the  Secretary 
of  the  Department  of  Health  and  Human 
Services,  on  legislative  and 
administrative  recommendations  for 
assuring  that  public  policy  maximizes 
the  benefits  of  complementary  and 
alternative  medicine  to  Americans. 

Because  of  the  need  to  obtain  the 
views  of  the  public  on  these  issues  as 
soon  as  possible  and  because  of  the 
early  deadline  for  the  report  required  of 
the  Commission,  this  notice  is  being 
provided  at  the  earliest  possible  time. 

Public  Participation:  The  Town  Hall 
meeting  is  open  to  the  public  with 
attendance  limited  by  the  availability  of 
space  on  a  first  come,  first  serve  basis. 
Members  of  the  public  who  wish  to 
present  oral  comment  may  register  by 
calling  1-800-953-3298  or  by  accessing 
the  website  at  http://whccamp.hhs.gov 
no  later  than  January  16.  2001. 

Oral  comments  will  be  limited  to  five 
minutes.  Individuals  who  register  to 
speak  will  be  assigned  in  the  order  in 
which  they  registered.  Due  to  time 
constraints,  only  one  representative 
from  each  organization  will  be  allotted 
time  for  oral  testimony.  The  number  of 
speakers  and  the  time  allotted  may  also 
be  limited  by  the  number  of  registrants. 
All  requests  to  register  should  include 
the  name,  address,  telephone  nvunber, 
and  business  or  professional  affiliation 
of  the  interested  party,  and  should 
indicate  the  area  of  interest  or  question 
(as  described  above)  to  be  addressed. 
Individuals  interested  in  attending  the 
meeting  to  observe  the  proceedings  but 
not  to  provide  oral  testimony  should 
also  register. 

Any  person  attending  the  meeting 
who  has  not  registered  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  a  brief  oral  statement  at  the 
conclusion  of  the  morning  and 
afternoon  sessions,  if  time  permits,  and 
at  the  chairperson's  discretion. 

Individuals  imable  to  attend  the 
meeting,  or  any  interested  parties,  may 
send  written  comments  by  mail,  fax,  or 
electronically  to  the  staff  office  of  the 
Commission  for  inclusion  in  the  public 
record.  When  mailing  or  faxing  written 
comments,  please  provide,  if  possible, 
an  electronic  version  or  a  diskette. 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  the  Commission  staff  at  the 
address  or  telephone  number  listed  no 
later  than  January  16,  2001. 

Dated:  December  28.  2000. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policv. 

(FR  Doc.  01-i09  Filed  1-5-01:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  Citizens 
Advisory  Committee  on  Public  Health 
Service  Activities  and  Research  at 
DefMftment  of  Energy  Sites:  Idaho 
National  Engineering  and 
Environmental  Laix>ratory  Heatth 
Effects  Subcommittee 

The  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  are 
soliciting  additional  nominations  for 
possible  membership  on  the  Citizens 
Advisory  Committee  on  Public  Heeilth 
Service  Activities  and  Research  at 
Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effects  Subcommittee. 

The  Subcommittee  is  charged  with 
providing  advice  and  reconunendations 
to  the  Director,  CDC  and  Administrator, 
ATSDR,  pertaining  to  CDC's  and 
ATSDR's  public  health  activities  and 
research  at  respective  DOE  sites. 
Activities  shall  focus  on  providing  the 
public  and  sovereign  nations  with  a 
vehicle  to  express  concerns  and  provide 
advice  and  recommendations  to  CDC 
and  ATSDR.  The  Idaho  National     • 
Engineering  and  Environmental 
Laboratory  Health  Effects  Subcommittee 
(INEELHES)  was  established  to  advise 
ATSDR  and  CDC  on  human  health 
studies  and  public  health  activities  that 
the  agencies  may  undertake  to  address 
himian  exposures  to  historical  releases 
of  hazardous  materials  from  the  Idaho 
National  Engineering  and 
Environmental  Laboratory. 

CDC  and  ATSDR  are  seeking 
candidates  with  an  interest  in  science, 
and  a  knowledge  and  understanding  of 
commimity  needs  relative  to 
environmental  health.  Close  attention 
will  be  given  to  minority  and  female 
representation  so  long  as  the 
effectiveness  of  the  Subcommittee  is  not 
impaired. 

Nominations  for  new  members  will  be 
accepted  by  fax  or  written 
correspondence.  Information  must 
include  a  description  the  qualifications 
of  the  nominee  to  serve,  the  assets  the 
nominee  would  bring  to  the  work  of  the 
Subcommittee  and  a  current  resume  or 
curriculum  vitae.  The  closing  date  for 
nominations  is  January  26,  2001. 
Nominations  must  be  postmarked  on  or 
before  the  closing  date. 

Nominations  should  be  sent  to:  Ms. 
Kitty  Armstrong,  Senior  Committee 


Management  Specialist,  Radiation 
Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  1600  Clifton 
Road,  NE.,  Mail  Stop  E-39,  Atlanta, 
Georgia  30333.  Nominations  may  be 
faxed  to  404/639-2575. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  ATSDR. 

Dated:  January  2,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

IFR  Doc.  01-422  Filed  1-5-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  Citizens 
Advisory  Committee  on  Public  Health 
Service  Activities  and  Research  at 
Department  of  Energy  Sites:  Savannah 
River  SHe  Health  Effects 
Subcommittee 

The  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  are 
soliciting  additional  nominations  for 
possible  membership  on  the  Citizens 
Advisory  Committee  on  Public  Health 
Service  Activities  and  Research  at 
Department  of  Energy  (DOE)  Sites: 
Savannah  River  Site  Health  Effects 
Subcommittee. 

The  Subcommittee  is  charged  with 
providing  advice  and  recommendations 
to  the  Director,  CDC  and  Administrator, 
ATSDR,  pertaining  to  CDC's  and 
ATSDR's  public  health  activities  and 
research  at  respective  DOE  sites. 
Activities  shall  focus  on  providing  the 
public  and  sovereign  nations  with  a 
vehicle  to  express  concerns  and  provide 
advice  and  recommendations  to  CDC 
and  ATSDR.  The  Savannah  River  Site 
Health  Effects  Subconunittee  (SRSHES) 
was  established  to  advise  the  ATSDR 
and  CDC  on  human  health  studies  and 
public  health  activities  that  the  agencies 
may  undertake  to  address  human 
exposures  to  historical  releases  of 
hazardous  materials  from  the  Savannah 
River  Site.  CDC  and  ATSDR  are  seeking 
candidates  with  an  interest  in  science, 
and  a  knowledge  and  understanding  of 


community  needs  relative  to 
environmental  health.  Close  attention 
will  be  given  to  minority  and  female 
representation  so  long  as  the 
effectiveness  of  the  Subcommittee  is  not 
impaired. 

Nominations  for  new  members  vfill  be 
accepted  by  fax  or  written 
correspondence.  Information  must 
include  a  description  the  qualifications 
of  the  nominee  to  serve,  the  assets  the 
nominee  would  bring  to  the  work  of  the 
Subcommittee  and  a  current  resume  or 
curriculiun  vitae.  The  closing  date  for 
this  round  of  nominations  is  January  26, 
2001.  Nominations  must  be  postmarked 
on  or  before  the  closing  date. 

Nominations  should  be  sent  to:  Ms. 
Kitty  Armstrong,  Senior  Committee 
Management  Specialist,  Radiation 
Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  1600  Clifton 
Road,  NE.,  Mail  Stop  E-39,  Atlanta, 
Georgia  30333.  Nominations  may  be 
faxed  to  404/639-2575. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  ATSDR. 

Dated:  lanuary  2,  2001. 
Carolyn ).  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  01^23  Filed  1-5-01;  8:45  am) 

BiLUNG  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Safety  and  Health  Research 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Mine  Safety  and  Health 
Research  Advisory  Conunittee 
(MSHRAC). 

Time  and  Date:  9  a.m.-4  p.m.,  January 
24,  2001. 

Place:  The  Washington  Court,  525 
New  Jersey  Avenue,  NW,  Washington, 
DC  20001-1527. 

Status:  Open  to  the  public,  limited 
only  by  space  available.  The  meeting 
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room  accommodates  approximately  50 
people. 

Purpose:  The  Committee  is  charged 
with  advising  the  Secretary;  the 
Director,  Centers  for  Disease  Control 
and  Prevention  (CDC);  and  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  CDC,  on 
priorities  in  mine  safety  and  health 
research,  including  grants  and  contracts 
for  such  research,  30  U.S.C.  812(b)(2), 
Section  102(b)(2). 

Matters  to  be  Discussed:  Agenda  items 
include  the  Acting  Director's  comments; 
Report  from  Associate  Director-Mining; 
Dust  Monitoring  Update;  Ground 
Control  Update;  Self-contained  Self- 
rescuer  Initiative  Update;  NIOSH 
Activities  as  Related  to  Libby,  MT, 
Asbestos  Issue;  and  future  activities  of 
the  Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lewis  V.  Wade,  Ph.D.,  Executive 
Secretary,  MSHRAC,  NIOSH,  CDC,  200 
Independence  Avenue,  SW.,  Room  715- 
H  Humphrey  Building,  Washington,  DC 
20201,  telephone  202/401-2192,  fax 
202/260-4464. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  tei^ign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  2,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Sennces 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  01-424  Filed  1-5-01;  8:45  am] 
BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20.  1980.  as  amended 
most  recently  at  65  FR  70916,  dated 
November  28,  2000)  is  amended  to 
revise  the  mission  statement  for  the 
Management  Analysis  and  Services 


Office,  Office  of  Program  Services,  to  (1) 
reflect  responsibility  for  coordinating 
CDC's  special  events  activities  and  (2) 
realign  internal  subordinate  functions. 

Section  C-B,  Organization  and 
Fimctions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
Management  Analysis  and  Services 
Office  (CA59),  Office  of  Program 
Services  (CAS),  and  insert  the  following: 

(1)  Plans,  coordinates,  and  provides 
CDC- wide  administrative,  technical, 
management,  and  information  services 
in  the  following  areas:  policy 
development  and  consultation,  studies 
and  surveys,  delegations  of  authorities, 
organizations  and  functions, 
information  security,  Privacy  Act, 
confidentiality  management,  records 
management,  printing  procurement  and 
reproduction,  classroom  and  meeting 
management,  forms  design  and 
management,  publications  distribution, 
mail  services,  public  inquiries,  reports 
and  committee  management,  special 
events  coordination;  (2)  develops  and 
implements  policies  and  procedures  in 
these  areas;  (3)  conducts  management 
control  reviews  and  coordinates  IG/ 
GAO  audits;  (4)  maintains  liaison  with 
HHS,  General  Services  Administration, 
the  Government  Printing  Office, 
National  Archives  and  Records 
Administration,  and  other  Government 
and  private  agencies. 

Delete  the  mnctional  statement  for  the 
Committee  Management  and  Program 
Panels  Activity  (CA592)  and  insert  the 
following: 

(1)  Develops  and  manages,  in 
conjunction  with  CDC's  grants 
management  requirements,  a  CDC- wide 
special  emphasis  panel  that  is  the 
primary  review  mechanism  for  assuring 
scientific  and  programmatic  review  of 
applications  for  grant  support;  (2) 
coordinates  committee  management 
activities,  including  Federal  advisory 
committees,  for  CDC;  (3)  plans  and 
coordinates  CDC  special  events. 

Delete  the  functional  statement  for  the 
Management  Procedures  Branch 
(CA594)  and  insert  the  following: 

(1)  Manages  the  CDC  policy  issuance 
system  to  include  policy  development, 
dissemination,  and  advisory  services; 
interprets  HHS  and  other  directives  and 
assesses  their  impact  on  CDC  policy, 
and  maintains  the  official  CDC  library  of 
administrative  management  policy  and 
procedures  manuals;  (2)  directs  the 
agency-wide  confidentiality 
management  function  to  process 
applications  for  approval  to  collect 
sensitive  research  data  in  accordance 
with  special  confidentiality  authorities 
in  Sections  301(d)  and  308(d)  of  the 
Public  Health  Service  Act;  (3) 


coordinates  IG/GAO  audit  activities;  (4) 
provides  consultation  and  assistance  to 
CDC  program  officials  and  staff  in 
complying  with  the  requirements  of  the 
Privacy  Act  and  accompanying 
guidelines  and  regulations;  (5)  provides 
forms  management  services,  including 
development,  coordination  of 
clearances,  and  inventory  management; 
(6)  plans,  develops,  and  implements 
policies  and  procedures  in  these  areas, 
as  appropriate. 

Delete  the  functional  statement  for  the 
Management  Analysis  Branch  (CA597) 
and  insert  the  following: 

(1)  Provides  consultation  and 
assistance  to  CDC  program  officials  on 
the  establishment,  modification,  or 
abolishment  of  organizational  structures 
and  functions;  reviews  and  analyzes 
organizational  changes;  and  develops 
documents  for  approval  by  appropriate 
CDC  or  HHS  officials;  (2)  conducts 
management  and  operational  studies  for 
CDC  to  improve  the  effectiveness  and 
efficiency  of  management  and 
adminisfrative  systems  techniques, 
policies,  and  organizational  structures; 
(3)  interprets,  analjrzes,  and  makes 
recommendations  concerning 
delegations  and  redelegations  of 
program  and  administrative  authorities, 
and  develops  appropriate  delegating 
documents;  (4)  develops  and 
coordinates  the  implementation  and 
conduct  of  CDC-wide  information 
secmity  programs;  (5)  conducts  a  CDC- 
wide  records  management  program, 
including  provision  of  technical 
assistance  in  the  development  and 
conduct  of  electronic  records 
management  activities;  (6)  plans, 
directs,  and  coordinates  requirements  of 
0MB  Circulars  A-76  and  A-123  to 
conduct  management  review  activities 
and  to  determine  whether  certain 
Agency  functions  might  be  more 
appropriately  carried  out  through  or  by 
conunercial  sources;  (7)  plans,  develops, 
and  implements  policies  and 
procedures  in  these  areas,  as 
appropriate. 

Delete  the  functional  statement  for  the 
Management  Services  Branch  (CA598} 
and  insert  the  following: 

(1)  Plans  and  conducts  a  publications 
management  program,  including 
development,  production,  procurement, 
distribution,  and  storage  of  CDC 
publications;  (2)  plans,  directs, 
coordinates,  and  implements  CDC-wide 
information  distribution  services  and 
mail  and  messenger  services,  including 
the  establishment  and  maintenance  of 
mailing  lists;  (3)  maintains  liaison  with 
contract  suppliers,  HHS,  the 
Government  Printing  Office,  and  other 
Government  agencies  on  matters 
pertaining  to  printing,  copy  preparation. 
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reproduction,  and  procurement  of 
printing;  (4)  serves  as  the  focal  point  for 
recommending  policies  and  establishing 
procedures  for  matters  pertaining  to 
energy  conservation  and  recycling;  (5) 
receives  and  reviews  requests  received 
from  the  public  for  information  and 
publications,  and  responds  to  the 
requests  or  forwards  to  the  appropriate 
Cllc  program  for  action;  (6)  manages  the 
CDC  learning  environment  through 
classroom  and  meeting  support  for 
CDC's  Adanta  campuses;  (7)  plans, 
develops,  and  implements  policies  and 
procedures  in  these  areas,  as 
appropriate. 

Dated:  December  18,  2000. 
Jeffrey  P.  Koplan, 
Director. 

[FR  Doc.  01-462  Filed  1-5-01;  8:45  am] 
MLUNG  cooe  4iai>-i«-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutas  of  Health 

Sutxnlsslon  for  OMB  Review; 
Comment  Request;  The  National 
Epidemiologic  Survey  on  Alcohol  and 
Relatad  Conditions 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  17, 
2000.  page  61342  and  allowed  60-days 
for  public  comment.  No  public 
comments  was  received.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
coUection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  CoUection 

Title:  The  National  Epidemiologic 
Survey  on  Alcohol  and  Related 
Conditions.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  study 
will  determine  the  incidence  and 
prevalence  of  alcohol  use  disorders  in  a 
representative  sample  of  the  United 
States  population  with  the  primary 
purpose  of  estimating  the  extent  and 


distribution  of  alcohol  consumption, 
alcohol  use  disorders  and  their 
associated  psychological  and  medical 
disabilities  across  major 
sociodemographic  subgroups.  The 
primary  objectives  of  this  first  wave  of 
this  longitudinal  study  is  to  imderstand 
the  relationships  between  alcohol 
consumption,  alcohol  use  disorders  and 
their  related  disabilities  with  a  view 
towards  designing  more  effective 
treatment  and  intervention  programs. 
The  findings  will  provide  valuable 
information  concerning:  (1)  Trends  in 
alcohol  use  disorders  and  their  related 
disabilities  in  subgroups  of  the 
population  of  special  concern;  (2) 
identification  of  subgroups  at  high  risk 
for  alcohol  use  disorders  that  may  be 
complicated  by  associated  psychological 
and  medical  disabilities;  (3)  incidence 
of  alcohol  use  disorders  and  their 
associated  disabilities  with  a  view 
toward  imderstanding  their  natural 
history;  (4)  treatment  utilization  of 
alcohol  use  disorders  in  order  to 
determine  unmet  treatment  need  and 
linguistic,  social,  economic  and  cultural 
barriers  to  treatment;  (5)  the  college- 
aged  segment  of  the  population  at  high 
risk  for  binge  drinking  and  its  adverse 
consequences;  and  (6)  the  identification 
of  safe  and  hazardous  levels  of  drinking 
as  they  relate  to  the  development  of 
alcohol  use  disorders  and  their 
associated  disabilities.  Frequency  of 
Response:  On  occasion.  Affected  Public: 
Individuals.  Type  of  Respondents: 
Adults.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  48,000;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
1.00;  and  Estimated  Total  Aimual 
Burden  Hours  Requested:  48,000.  The 
annualized  cost  to  respondents  is 
estimated  at:  $576,000.00.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  anJ/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  die 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
OfGce  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact  Dr. 
Bridget  Grant,  Chief,  Biometry  Branch, 
Division  of  Biometry  and  Epidemiology, 
NIAAA,  NIH,  Willco  Building,  Suite 
514,  6000  Executive  Boulevard, 
Bethesda,  Maryland  20892-7003,  or  call 
non-toll-free  number  (301)  443-7370  or 
E-mail  your  request,  including  your 
address  to:  Bgrant®willco.niaaa.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
February  7,  2001. 

Dated:  November  22.  2000. 
Stephen  Long, 
Executive  Officer,  NIAAA. 
[FR  Doc.  01-408  Filed  1-5-01;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service     . 

Notice  of  Receipt  of  Request  to  Amend 
Endangered  Species  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt. 

The  following  applicant  requests  a 
permit  amendment  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.y. 

Applicant:  Assistant  Regional  Director, 
Ecological  Services,  U.S.  Fish  and  Wildlife 
Service,  Hadley,  Massachusetts 

Permit  No.:  TE-697823 

This  applicant  requests  to  eunend 
their  current  permit  for  take  activities 
for  all  listed  species  in  the  states  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
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Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island;  Vermont, 
Virginia,  West  Virginia,  and  the  District 
of  Columbia  for  the  purpose  of  scientific 
research  and  enhancement  of  survival  of 
the  species,  to  include  the  recenUy 
listed  Gulf  of  Maine  distinct  popidation 
segment  of  Atiantic  salmon  [Salmo 
solar). 

DATES:  Written  comments  on  this 
request  for  a  permit  amendment  must  be 
received  on  or  before  February  7,  2001. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Regional 
Endangered  Species  Permits 
Coordinator,  U.S.  Fish  and  "Wildlife 
Service,  300  Westgate  Center  Drive, 
.Hadley,  Massachusetts  01035;  facsimile: 
413-253-8482. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  this  request  for  an 
amendment  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  20  days  of  the  date  of  publication 
of  this  notice  to  the  address  above; 
telephone:  413-253-8628. 

Dated:  December  19,  2000. 
Dr.  Mamie  A.  Parlur, 

Acting  Regional  Director. 

[FR  Doc.  01-403  Filed  1-5-01;  8:45  am] 

BIUJNG  COOE  4310-S5-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management;  Alaska 

[AK-921-1410-BK-P] 

Notice  for  Publication;  Filing  of  Plat  of 
Survey;  Alaslca 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Alaska  State  Office,  Anchorage,  Alaska, 
on  the  date  indicated. 

A  plat  representing  the  dependent 
resurvey  of  Tract  A,  U.S.  Survey  No. 
465,  Alaska,  situated  near  the  westerly 
shore  of  Shelikof  Strait,  in  Alaska,  was 
accepted  November  1,  2000,  and  was 
officially  filed  November  8,  2000. 
.     This  plat  was  prepared  at  the  request 
of  the  National  Park  Service  to  delineate 
the  surrounding  public  lands. 

This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  survey 
has  been  placed  in  the  open  files  in  the 
Alaska  State  Office  and  is  available  to 
the  public  as  a  matter  of  information. 

All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management, 
222  West  Seventh  Avenue,  #13, 


Anchorage,  Alaska  99513-7599;  907- 
267-1403. 

Daniel  L.  lohnson. 

Chief  Branch  of  Field  Surveys. 

[FR  Doc.  01-404  Filed  1-5-01;  8:45  am] 

BIUJNG  COOE  1410-BK-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS),  Alasiu 
Region,  Beaufort  Sea,  Proposed 
Lit)erty  Development  and  Production 
Plan  (DPP) 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  and  Locations  and  Dates  of  Public 
Hearings  for  British  Petroleum 
Exploration  (Alaska)  (BPXA)  Inc.'s 
Proposed  Liberty  DPP  Offshore  Alaska. 

SUMMARY:  The  MMS  is  issuing  a  draft 
EIS  for  the  BPXA  Inc.'s  proposed 
Liberty  Development  Project  DPP  in  the 
Beaufort  Sea,  Alaska.  The  U.S.  Army 
Corps  of  Engineers  (COE)  and  the 
Environmental  Protection  Agency  (EPA) 
were  cooperating  agencies,  with  the 
MMS,  in  preparing  the  EIS.  Information 
on  the  availability  of  the  EIS  and  dates 
and  locations  for  public  hearings  and 
submission  of  comments  are  presented 
in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  pertaining  to  this  notice,  contact 
Mr.  Fred  King  (Alaska  OCS  Region, 
Anchorage)  at  (907)  271-6696  or  toll 
free  at  1-800-764-2627. 
DATES:  Comments  on  the  draft  EIS  will 
be  accepted  until  March  13,  2001. 
SUPPLEMENTARY  INFORMATION:  The  MMS, 
in  cooperation  with  the  COE  and  EPA, 
prepared  a  draft  EIS  on  BPXA  Inc.'s 
proposed  Liberty  Development  Project 
DPP.  This  EIS  additionally  serves  as  the 
environmental  analysis  for  the  BPXA's 
Oil  Discharge  Prevention  and 
Contingency  Plan  (ODPCP)  and  the 
construction  and  operation  of  a  pipeline 
that  would  be  associated  with  any 
Right-of-Way  (ROW)  for  die  OCS 
portion  of  the  proposed  Liberty 
pipeline.  The  public  review  for  the  DPP, 
ODPCP,  and  ROW  will  be  announced 
separately  by  the  MMS  Alaska  OCS 
Region. 

This  EIS  is  also  intended  to  meet 
NEPA  compliance  and  public  notice 
requirements  for  EPA's  issuance  of  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit, 
pursuant  to  Section  402  of  the  Clean 
Water  Act.  By  this  notice,  the  EPA  is 


seeking  public  review  and  comment  of 
the  NPDES  permit  and  explanatory  fact 
sheet  which  are  included  as  Appendix 
I  in  the  draft  EIS. 

The  Liberty  prospect  is  located  on  the 
OCS  in  the  Beaufort  Sea  northeast  of  the 
Prudhoe  Bay  oil  field.  The  MMS  is  the 
lead  agency  which  developed  the  EIS,  in 
cooperation  with  the  COE  and  the  EPA, 
as  required  by  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4371  et 
seq.].  In  February  1998,  BPXA 
submitted  a  DPP,  subsequenUy  revised 
in  November  1998  (Revision  1)  and  Jidy 
2000  (Revision  2),  describing  how  they 
proposed  to  produce,  develop,  and 
transport  oil  from  the  Liberty  Prospect 
using  a  manmade  gravel  island 
constructed  on  the  Federal  OCS  and 
located  in  22  feet  of  water  about  6.1 
miles  offshore  in  Foggy  Island  Bay  and 
1.5  miles  west  of  the  abandoned  Tern 
Island.  The  Liberty  Island  facility  would 
be  a  self-contained  offshore  drilling 
operation  with  processing  facilities.  Oil 
would  be  transported  to  shore  in  a 
common  carrier  pipeline  which 
connects  with  the  Trans- Alaska  Pipeline 
System.  A  new  gravel  mine  site  and 
offshore  and  onshore  ice  roads  are  part 
of  the  proposed  project.  The  MMS  based 
the  EIS  analyses  on  estimates  of  the 
kinds  and  amounts  of  activity  onshore 
and  offshore  that  could  result  from 
transporting  personnel  and  equipment 
offshore,  constructing  the  self-contained 
manmade  gravel  island  and  structures, 
installing  structures  and  equipment  on 
the  island,  drilling  wells,  and 
constructing  a  common  carrier  oil 
pipeline  buried  in  an  undersea  trench  to 
an  onshore  landfall  and  then  elevated 
onshore  by  vertical  support  members  to 
a  tie-in  with  the  existing  onshore 
Badami  oil  pipeline,  then  to  the  Trans- 
Alaska  Pipeline  System. 

The  EIS  addresses  a  range  of 
potentially  applicable  technologies  and 
construction  options.  The  EIS  evaluates 
the  BPXA  Proposal,  a  No- Action 
alternative,  and  a  variety  of  alternatives 
that  were  developed  in  light  of  the  most 
significant  issues  raised  from  scoping. 
The  alternatives  examine  three  island 
locations  and  pipeline  routes,  four 
pipeline  designs,  two  types  of  upper 
slope  protection  for  the  production 
island,  two  gravel  mine  sites,  and  two 
pipeline  burial  depths.  The  EIS  also 
evaluates  the  effects  of  oil  spill  response 
activities  described  in  the  ODPCP. 

EIS  Availability:  You  may  obtain 
single  copies  of  the  draft  EIS,  "OCS  EIS, 
MMS  2001-001"  (three  volumes),  from 
the  MMS,  Alaska  OCS  Region, 
Attention:  Mr.  Fred  R.  King,  (MS  8303), 
949  E.  36di  Avenue,  Room  308, 
Anchorage,  Alaska  99508-4363,  or  by 
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calling  1-800-764-2627.  The  Executive 
Summary  of  this  draft  EIS  is  also 
available  as  a  separate  document: 
Executive  Summary.  MMS  2001-002.  hi 
addition,  the  complete  EIS  is  available 
on  CD-ROM  (MMS  2001-001  CD)  and 
on  the  Internet  at  (http://www.mms.gov/ 
alaska/cproject/liberty). 

You  may  look  at  copies  of  the  draft 
EIS  in  the  following  libraries  and  offices 
in  Alaska: 
Alaska  MMS  Public  Information 

Resource  Center,  949  E.  36th  Avenue, 

Anchorage;  Alaska  Resources  Library 

and  Information  Services,  U.S. 

Department  of  the  Interior,  3150  C 

Street,  Suite  100.  Anchorage; 
Alaska  State  Library,  State  CNffice 

Building,  333  Willoughby,  Juneau; 

Army  Corps  of  Engineers  Library,  U.S. 

Department  of  Defense,  Elmendorf  Air 

Force  Base,  Anchorage; 
Fairbanks  North  Star  Borough  Public 

Library  (Noel  Wien  Library),  1215 

Cowles  Street,  Fairbanks: 
Kaveolook  School  Library,  Kaktovik; 
Jimeau  Public  Library,  292  Marine  Way, 

Juneau; 
North  Slope  Borough  School  District 

Library /Media  Center,  Barrow; 
Northern  Alaska  Environmental  Center 

Library,  218  Driveway,  Fairbanks; 
Nuiqsut  Library,  Nuiqsut; 
Tuzzy  Consortium  Library,  Barrow; 
University  of  Alaska  Anchorage, 

Consortium  Library,  3211  Ptovidence 

Drive,  Anchorage; 
University  of  Alaska  Fairbanks,  Elmer  E. 

Rasmuson  Library,  310  Tanana  Drive, 

Fairbanks; 
University  of  Alaska,  Fairbanks  Institute 

of  Arctic  Biology,  311  Irving  Building, 

Fairbanks; 
University  of  Alaska-Juneau  Library, 

11120  Glacier  Highway.  Jimeau; 
Valdez  Consortium  Library,  200 

Fairbanks  Street,  Valdez; 
Z.  J.  Loussac  Library,  3600  Denali  Street, 

Anchorage; 
Alaska  Eskimo  Whaling  Commission 

Office,  Barrow; 
Alaska  Inter-Tribal  Council,  431  West 

7th  Avenue,  Suite  201,  Anchorage; 
Barrow  Qty  Office,  Barrow; 
North  Slope  Borough  Office,  Barrow; 
Kaktovik  City  Office,  Kaktovik; 
Nuiqsut  City  Office,  Nuiqsut. 

Public  Hearings:  Five  public  hearings 
will  be  held  to  receive  comments  on  the 
draft  EIS.  The  hearings  will  provide  us 
with  additional  information  that  will 
help  in  evaluating  the  potential  effects 
of  the  proposed  project.  Hearings  will  be 
held  in  Anchorage.  Barrow,  Kaktovik, 
Nuiqsut,  and  Fairbanks  on  the  following 
dates  and  times: 

February  15,  2001, 12-3  p.m.  and  7-9 
p.m.,  Z.  J.  Loussac  Library,  Wilda; 


Marston  Theatre  ,  3600  Denali  Street, 

Anchorage; 
February  19.  2001.  7:30-10  p.m., 

Inupiaq  Heritage  Center,  Barrow; 
February  20,  2001,  7-10  p.m.,  Kaktovik 

Community  Center,  Kaktovik; 
February  21,  2001,  7-10  p.m.,  at  Kisik 

Community  Center,  Nuiqsut; 
February  22,  2001.  6-9  p.m..  at  the 

Alaskaland  Exhibit  Hall.  2600  Airport 

Way,  Fairbanks. 

An  Inupiat  translator  will  be  available 
at  the  public  hearings  held  in  Barrow, 
Kaktovik,  and  Nuiqsut.  Oral  and  written 
comments  on  the  diiaft  EIS  will  be 
addressed  in  the  final  EIS. 

If  you  wish  to  testify  at  a  hearing,  you 
may  register  prior  to  the  hearing  to 
schedule  a  preferred  time  by  contacting 
the  Alaska  OCS  Region  at  the  above 
address  or  Mr.  Fred  King  at  (907)  271- 
6696  or  toll  free  1-800-764-2627  not 
later  than  3  days  prior  to  the  hearing 
date.  Every  effort  will  be  made  to 
accommodate  individuals  who  have  not 
pre-registered  to  testify.  Time 
limitations  may  make  it  necessary  to 
limit  the  length  of  oral  statements  to  10 
minutes.  You  may  supplement  an  oral 
statement  with  a  more  complete  written 
statement  and  submit  it  to  a  hearing 
official  at  the  hearing  or  by  mail  until 
March  13,  2001.  Written  statements 
submitted  at  a  hearing  will  be 
considered  part  of  the  hearing  record.  If 
you  are  unable  to  attend  the  hearing, 
you  may  submit  written  statements  at 
the  address  below. 

We  will  accept  comments  on  the  draft 
EIS  until  March  13,  2001.  Address  your 
conmients  to  the  Regional  Director, 
Alaska  OCS  Region,  Minerals 
Management  Service,  949  East  36th 
Avenue,  Room  308,  Anchorage,  Alaska 
99508-4363. 

Dated:  December  21,  2000. 
CaroliU  U.  Kallaur. 
Associate  Director  for  Offshore  Minerals 
Management 

[PR  Doc.  01-426  Filed  1-5-01;  8:45  am] 
aauNG  cooe  4310-iM-p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Propoaed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 


and  Enforcement  (OSM)  is  annoimcing 
that  the  information  collection  request 
for  30  CFR  816,  Permanent  Program 
Performance  Standards — Surface 
Mining  Activities,  has  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
information  collection  request  describes 
the  nature  of  the  information  collection 
and  the  expected  burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by 
February  7,  2001,  in  order  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPt^MENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regidations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
found  at  30  CFR  816.  Permanent 
Program  Performance  Standards — 
Surface  Mining  Activities.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  816, 
which  is  1029-0047. 

As  required  imder  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  this  collection  of 
information  was  published  on  October 
17,  2000  (65  FR  61363).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information.  Where 
appropriate,  OSM  has  revised  burden 
estimates  to  reflect  current  reporting 


levels  and  adjustments  beised  on 
reestimates  of  the  burden  or  number  of 
respondents. 

Title:  Permanent  Program 
Performance  Standards — Surface 
Mining  Activities.  30  CFR  Part  816. 

OMB  Control  Number:  1029-0047. 

Summary:  Section  525  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  provides  that  permittees 
conducting  surface  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act.  The 
information  collected  is  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  surface  coal  mining  activities 
to  ensure  that  they  are  conducted  in 
compliance  with  the  requirements  of  the 
Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once,  on 
occasion,  quarterly  and  annually. 

Description  of  Respondents:  Surface 
coal  mining  operators. 

Total  Annual  Responses:  731,787. 

Total  Annual  Burden  Hours:  355.405. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer.  725 
17th  Street,  NW..  Washington,  DC 
20503;  and  to  John  A.  Trelease,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  210-SIB,  Washington,  DC 
20240. 

Dated:  January  3,  2001. 
Richard  G.  Bryson. 

Chief,  Division  of  Regulatory  Support. 
(FR  Doc.  01-428  Filed  1-5-01;  8:45  am] 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[USITC  SE-01-001] 

Notice  of  Sunshine  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  January  12,  2001  at  11 
a.m. 


PLACE:  Room  101.  500  E  Street  S.W., 
Washington,  DC  20436.  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-624-625 
(Review)(Helical  Spring  Lock  Washers  from 
China  and  Taiwan) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the  Secretary  of 
Commerce  on  January  25.  2001.) 

5.  Inv.  Nos.  731-TA-470-472 
(Review)(Silicon  Metal  from  Argentina, 
Brazil,  and  China) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the  Secretary  of 
Commerce  on  January  25,  2001.) 

6.  Inv.  Nos.  731-TA-671-673 
(Review)(Silicomanganese  from  Brazil, 
China,  and  Ukraine) — briefing  and  vote.  (The 
Conunission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the  Secretary  of 
Commerce  on  January  25,  2001.) 

7.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  January  2,  2001. 
Donna  R.  Koelmke, 
Secretary. 
[FR  Doc.  01-578  Filed  1-4-01;  2:26  pm] 

BILUNG  CODC  T020-01-* 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-001] 

NASA  Advisory  Council  (NAC),  Aero- 
space Technology  Advisory 
Committee,  Goals  Subcommittee; 
Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee,  Goals 
Subcommittee. 

DATES:  Tuesday,  February  6.  2001,  8:30 
a.m.  to  5  p.m.;  Wednesday,  February  7, 
2001,  8:30  a.m.  to  5  p.m. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary-Ellen  McGrath,  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/35S-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

Tuesday,  February  6, 2001 

— Aviation  Noise  Reduction  Overview 
— Noise  Reduction  Strategic  Thrust  Weights 
— ^Noise  Reduction  Technologies  Briefing 
— NASA  Progress  Toward  Noise  Reduction 

Targets 
— Noise  Reduction  Assessment.  Priorities, 

and  Directions 
— Subconunittee  Caucus 

Wednesday,  February  7,  2001 

— Aviation  Safety  Overview 
—Aviation  Safety  Strategic  Thrust  Weights 
— Aviation  Safety  Technologies  Briefing 
— NASA  Progress  Toward  Safety  Targets 
— Overall  Safety  Assessment.  Priorities,  and 

Directions 
— Analysis  Issues  and  Developments 
— Subcommittee  Caucus 

In  addition,  for  those  interested,  there 
will  be  an  Integrated  Space 
Transportation  Plan  (ISTP)  presentation 
from  9  a.m.-ll  a.m..  February  8.  2001. 
The  presentation  will  provide  updated 
program  long-term  goals  and  directions. 
It  is  imperative  that  the  meeting  be  held 
on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  01-432  Filed  1-5-01;  8:45  am] 

BUUNG  CODE  7S10-01-4> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review;  Request 
for  Review  of  an  Expiring  Information 
Collection:  0PM  Form  805  Series 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22,  1995).  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  has  submitted 
simultaneously  with  publication  of  this 
notice  a  request  to  the  Office  of 
Management  and  Budget  for  review  of 
an  expiring  information  collection:  OPM 


1368 


Federal  Register / Vol.  66,  No.  5 /Monday,  January  8,  2001 /Notices 


Form  805  Series.  OPM  Form  805. 
Application  to  be  Listed  Under  the 
Voting  Rights  Act  of  1965,  is  used  to 
elicit  information  from  persons  applying 
for  voter  registration  under  the  authority 
of  the  Voting  Rights  Act  of  1965.  The 
requirements  for  voter  eligibility  vary 
fit)m  State  to  State;  therefore,  OPM 
Form  805  is  a  blanket  number  covering 
a  number  of  forms  that  conform  to  the 
individual  State's  requirements.  For  a 
number  of  years,  there  were  forms  for  10 
States:  Alabama,  Arizona,  Georgia, 
Louisiana,  Mississippi,  New  Mexico, 
North  Carolina,  South  Carolina,  Texas 
(English  and  Spanish  language 
versions),  and  Utah.  Because  OPM  has 
never  been  asked  to  list  voters  in 
Arizona,  New  Mexico,  North  Carolina, 
and  Utah,  we  allowed  the  approval  of 
those  forms  to  lapse  in  1997  at  the 
request  of  the  Voting  Rights  Section  in 
the  Civil  Rights  Division  of  the 
Department  of  Justice.  The  form  requires 
20  minutes  to  complete.  Approximately 
10  individuals  complete  the  form 
annually  for  a  total  public  burden  of  4 
hours. 

For  copies  of  this  proposal,  call  Ms. 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358  or  email  mbtoomey<iopm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  7,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Anna  Marie  Schuh,  Assistant  Director 
for  Merit  Systems  Oversight,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  7677,  Washington,  DC 
20415-6000 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503 
FOR  mroRMATION  REGARDING 
ADMINISTRATIVE  COORDINATION,  CONTACT: 
P.  Kaziah  Clayton,  Office  of  Merit 
Systems,  Oversight  and  Effectiveness, 
(202)  606-2531,  pkclayto@opm.gov. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

(FR  Doc.  01-429  Filed  1-5-01;  8:45  am] 
BIUJNG  COOE  632S-01-P 


RAILROAD  RETIREMENT  BOARD 

Agenq^  Forms  Submittad  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 


Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(8) 

(1)  Collection  title:  Raihoad 
Unemplojmient  Insurance  Act 
Applications. 

(2)  Fonn(s)  submitted:  Sl-la,  Sl-lb, 
SI-3.  SI-7,  SI-8,  n>-7H,  ID-llA,  ID- 
IIB. 

(3)  OMB  Number:  3220-0039. 

(4)  Expiration  date  of  current  OMB 
clearance:  4/30/2001. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
Households,  Business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  55,400. 

(8)  Total  armual  responses:  271,900. 

(9)  Total  aimual  reporting  hours: 
27,971. 

(10)  Collection  description:  Under 
Section  2  of  the  Railroad 
Unemployment  Insurance  Act, 
unemplojmient  and  sickness  benefits  are 
provided  for  qualified  railroad 
employees.  The  collection  obtains 
information  needed  to  determine 
eligibility  for  an  amount  of  such  benefits 
bom  railroad  employees  and 
physicians.  Also  collects  information 
from  individuals  acting  on  behalf  of  sick 
or  injured  employees  and  supplemental 
information  from  railroad  employers 
regarding  settlement  of  injuries  or 
accidents  for  which  sickness  benefits 
were  paid. 

Additional  Information  or  Comments 

Copies  of  the  forms  and  supporting 
docimients  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  the  OMB  reviewer,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Nfierzwa, 

Clearance  Officer. 

[FR  Doc.  01-405  Filed  1-5-01;  8:45  am] 

BIUJNO  COOE  7905-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  3534] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Van 
Gogh  Portraits:  Face  to  Face" 

agency:  United  States  Department  of 

State. 

action:  Amendment. 

summary:  On  February  16,  2000,  Notice 
was  published  on  page  7902  of  the 
Federal  Register  (Volume  65,  Number 
32)  by  the  Department  of  State  pursuant 
to  Public  Notice  3228  relating  to  the 
exhibit  "Van  Gogh  Portraits:  Face  to 
Face."  The  referenced  Notice  is  hereby 
amended  to  add  a  venue.  After  "January 
14,  2001  and  before  "is  in  the  national 
interest,"  insert  the  folloviring  additional 
language:  "and  at  the  Museum  of 
Modem  Art,  New  York,  NY  bom 
January  30,  2001,  through  May  15, 
2001." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline 
Caldwell.  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301  4th  Street,  S.W.,  Room  700, 
Washington.  D.C.  20547-0001. 

Dated:  December  28,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
ofState. 

[FR  Doc.  01-458  Filed  1-5-01;  8:45  am] 
BnjJNQ  CODE  471 0-Oe-P 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

'AGENCY:  Tennessee  Valley  Authority 
(TVA). 
ACTION:  Notice  of  meeting. 

summary:  The  Regional  Resource 
Stewardship  Coimcil  (Regional  Council) 
will  hold  a  meeting  to  consider  various 
matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  App.  2,  (FACA). 

The  meeting  agenda  includes  the 
following/briefings: 

1.  Instream  flows  and  recreation. 

2.  Tax  exempt  payments. 

3.  Recommendation  from  the  Water 
Quality  Subcommittee  on  aquatic  plant 
management. 

4.  Public  comments. 

5.  Subcommittee  reports. 

6.  Water  quality  issues  below 
tributary  reservoirs. 


It  is  the  Regional  Coimcil's  practice  to 
provide  an  opportunity  for  members  of 
the  public  to  make  oral  public 
comments  at  its  meetings.  Public 
comment  session  is  scheduled  from 
11:00  a.m.-noon  CST.  Members  of  the 
public  who  wish  to  make  oral  public 
comments  may  do  so  during  the  Public 
comments  portion  of  the  agenda.  Up  to 
one  hour  will  be  allotted  for  the  Public 
comments  with  participation  available 
on  a  first-come,  first-served  basis. 
Speakers  addressing  the  Council  are 
requested  to  limit  their  remarks  to  no 
more  than  5  minutes.  Persons  wishing 
to  speak  register  at  the  door  and  are  then 
called  on  by  the  Coimcil  Chair  during 
the  public  comment  period.  Hand-out 
materials  should  be  limited  to  one 
printed  page.  Written  comments  are  also 
invited  and  may  be  mailed  to  the 
Regional  Resource  Stewardship  Council, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  WT  llA,  Knoxville, 
Tennessee  37902. 
DATE:  The  meeting  will  be  held  on 
Thursday,  January  18,  2001,  from  8:30 
a.m.  to  5  p.m.  CST. 
ADDRESS:  The  meeting  will  be  held  in 
Nashville,  Tennessee,  at  the  Sheraton 
Dovratown  Hotel,  623  Union  Street, 
Nashville,  Tennessee  37219.  and  will  be 
open  to  the  public.  Anyone  needing 
special  access  or  accommodations 
should  let  the  contact  below  know  at 
least  a  week  in  advance. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Hill.  400  West  Summit  Hill 
Drive,  WT  11  A,  Knoxville.  Tennessee 
37902,  (865)  632-2333. 

Dated:  December  19,  2000. 
Kathryn  J.  Jaclcson, 

Executive  Vice  President,  River  System 
Operations  &■  Environment,  Tennessee  Valley 
Authority. 

(FR  Doc.  01-425  Filed  1-5-01;  8:45  am] 

BILUNG  COOE  8120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Mercer  and  Middlesex  Counties,  New 
Jersey 

AGENCY:  Federal  Highway 
Administration  (FHWA).  USDOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  changes  being 
considered  to  Route  1  and  intersecting 
roadways  in  the  greater  Penn's  Neck 
Area  to  improve  transportation  service. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Schroeder,  Program  Operations 
Director  or  Amy  Fox,  Environmental 
Coordinator.  Federal  Highway 
Administration,  840  Bear  Tavern  Road, 
Suite  310,  West  Trenton,  NJ  08628. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  23,  Code  of  Federal  Regulations, 
Part  771,  Enviroiunental  Impact  and 
Related  Procedures,  the  FHWA,  in 
cooperation  with  the  New  Jersey 
Department  of  Transportation  (NJDOT), 
will  prepare  an  environmental  impact 
statement  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  on  alternatives  for 
modifications  to  Route  1  and 
intersecting  roadways  in  the  Penn's 
Neck  Area,  to  improve  transportation 
service.  Generally,  the  section  of  Route 
1  under  evaluation  extends  from 
Alexander  Road  Interchange  in  West 
Windsor  Township  in  Mercer  Coimty  to 
Scudders  Mill  Road  Interchange  in 
Middlesex  County.  The  EIS  will 
evaluate  the  No-Action  and  Build 
Alternatives  to  determine  potential 
impacts  and  costs  associated  with  each. 

An  Environmental  Assessment  (EA)/ 
Section  4(F)  Evaluation  of  some 
alternative  solutions  for  mobility  and 
congestion  problems  in  the  Penn's  Neck 
area  of  Route  1  was  developed  by 
FHWA  and  NJDOT  and  made  available 
to  the  public  and  review  agencies 
during  October  2000.  Subsequently,  a 
decision  was  made  by  Governor 
Christine  Todd  Whitman  to  prepare  an 
EIS  to  allow  broader  public 
participation  in  the  process  and  a  fuller 
evaluation  of  alternatives  and  impacts. 
After  publication  of  this  Notice,  the 
FHWA  in  cooperation  with  NJDOT  will 
continue  the  scoping  process  begun 
during  the  preparation  of  the  EA  to 
evaluate  alternatives  already  under 
review  and  to  identify  additional 
possible  alternatives.  This  process  will 
also  identify  significant  issues  to  be 
addressed  in  the  EIS. 

To  ensure  that  issues  involving  this 
proposed  action  are  addressed  fully  and 
significant  concerns  are  identified, 
written  comments,  suggestions  or 
questions  should  be  directed  to  the 
FHWA  at  the  address  provided  above  or 
directed  to:  Mr.  Andras  Fekete, 
Manager.  Bureau  of  Environmental 
Services,  New  Jersey  Department  of 
Transportation.  1035  Parkway  Avenue. 
Trenton.  NJ  08625-0600,  Telephone: 
609-530-2824. 

The  public  will  receive  notices  on 
location  and  time  of  future 
opportunities  for  participation  at 
meetings  and  public  hearings  through 
newspaper  advertisements  and  other 
means.  If  you  wish  to  be  placed  on  the 


mailing  list  to  receive  further 
information  as  the  project  develops, 
contact  Mr.  Andras  Fekete  at  the 
address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  December  28,  2000.  •  . 

Robin  Schroeder, 

Program  Operations  Director,  FHWA— New 

Jersey  Division,  Trenton. 

[FR  Doc.  01-406  Filed  1-5-01;  8:45  am] 

BILUNCS  COOE  491fr-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  Number  NHTSA-2000-«273] 

Reports,  Forms,  and  Recordlceeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatements  of  previously  approved 
collections. 

This  document  describes  two 
collections  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  March  9,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  U.S.  Department  of 
Transportation  Dockets,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Please  identify  the  proposed 
collection  of  information  for  which  a 
comment  is  provided,  by  referencing  its 
OMB  Control  Number.  It  is  requestCNd, 
but  not  required,  that  one  original  plus 
two  copies  of  the  comments  be 
provided.  The  Docket  Section  is  open 
on  weekdays  bom  10:00  a.m.  to  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
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collection  of  information  may  be 
obtained  at  no  charge  from  Ms. 
Henrietta  L.  Spinner,  hfHTSA,  400 
Seventh  Street.  Southwest.  Room  5320, 
NPS-32,  Washington,  DC  20590.  Ms. 
Spinner's  telephone  number  is  (202) 
366-0846.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  0MB  clearance  number. 
SUPPLEMENTARY  INFORMATION: 

Under  the  Paperwork  Reduction  Act 
of  1995,  before  an  agency  submits  a 
proposed  collection  of  information  to 
OMB  for  approval,  it  must  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  docvunent.  Under  OMB's 
regulation  (at  5  CFR  1320.8  (d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
me<^anical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comment  on  the  following  current 
collections  of  information  for  which  the 
agency  is  seeking  extension  of  their 
approval  from  OMB: 

Title:  49  CFR  537— Automotive  Fuel 
Economy  Reports. 

OMB  Control  No.:  2127-0019. 

Form  Number:  This  collection  of 
information  uses  no  standard  form. 

Abstract:  Part  537  requires  automobile 
manufacturers  to  submit  semi-annual 
reports  to  NHTSA  regarding  their  efforts 
to  improve  fuel  economy. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affect  Public:  Business  or  other  for- 
profit  organizations. 

Requested  Expiration  Date:  Three 
years  bom  approval  date. 

Summary  of  the  Collection  of 
Information:  NHTSA  ensures  that 


automobile  manufacturers  comply  with 
49  CFR  part  537— Automotive  Fuel 
Economy  Reports.  Part  537  requires  that 
automobile  manufacturers  submit 
reports  to  NHTSA  regarding  their  efforts 
to  improve  automotive  fuel  economy. 

Section  32907  of  Chapter  329  of  title 
49  of  the  United  States  Code  requires 
each  automobile  manufacturer  (other 
than  those  low  volimie  manufacturers 
which  were  granted  an  alternative  fuel 
economy  standard  imder  section  32902 
(d))  to  submit  semi-annual  reports  to  the 
agency  relating  to  that  manufacturers' 
efforts  to  comply  with  average  fuel 
economy  standards.  One  report  is  due 
during  the  30-day  period  preceding  the 
beginning  of  each  model  year  (the  "pre- 
model  year  report")  and  the  other  is  due 
during  the  30-day  period  beginning  on 
the  180th  day  of  the  model  year  (the 
"mid-model  year  report"). 

Section  32907  (a)(1)  of  Chapter  329 
provides  that  each  report  must  contain 
a  statement  as  to  whether  the 
manufacturer  will  comply  with  average 
fuel  economy  standards  for  that  year,  a 
plan  describing  the  steps  the 
manufactiu«r  took  or  will  take  to 
comply  with  the  standards,  and  any 
other  infonnation  the  agency  may 
require.  Whenever  a  manufacttirer 
determines  that  a  plan  it  has  submitted 
in  one  of  its  reports  is  no  longer 
adequate  to  assure  compliance,  it  must 
submit  a  revised  plan. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Infonnation:  This  information  assists 
NHTSA  in  evaluating  automobile 
manufacturers'  plans  for  complying 
with  average  fuel  economy  standards 
and  in  preparing  an  annual  review  of 
the  average  fuel  economy  standards. 
The  information  is  collected  by  NHTSA 
by  having  the  automobile  manufacturers 
mail  their  semi-annual  automotive  fuel 
economy  reports  and/or  submit  a  copy 
on  computer  diskette  to  the  agency.  'The 
required  information  is  used  for  fotir 
basic  purposes.  These  purposes  are:  (a) 
To  give  NHTSA  advance  indication  if 
any  manufacturer  will  fail  to  comply 
with  the  applicable  average  fuel 
economy  standards;  (b)  to  give  NHTSA 
necessary  information  to  prepare  fuel 
economy  reports;  (c)  to  assist  NHTSA  in 
responding  to  general  information 
requests  concerning  automotive  fuel 
economy,  which  are  routinely  received 
boxn  Congress,  other  parts  of  the 
Executive  branch,  and  the  public;  and 
(d)  to  provide  NHTSA  with  detailed  and 
accurate  technical  and  economic 
information  used  to  evaluate  possible 
future  average  fuel  economy  standards 
which  may  be  established  by  NHTSA. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 


Proposed  Frequency  of  Response  to  the 
Collection  of  Information):  NHTSA 
anticipates  that  no  more  than  1 7  vehicle 
manufactxirers  will  be  affected  by  the 
reporting  requirements.  NHTSA  does 
not  believe  any  of  these  1 7 
manufacturers  are  a  small  business  (i.e., 
one  that  employs  less  than  500  persons). 
NHTSA  anticipates  a  total  of  about  40 
responses  may  be  filed  by  these  17 
manufacturers.  Most  manufacturers  will 
respond  semiannually;  however,  a  few 
manufacturers  may  respond  more 
frequently. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information:  NHTSA  estimates  that  the 
vehicle  manufacturers  will  incur  a  total 
annual  reporting  and  cost  burden  of 
3,300  hours  and  $645,000. 

Title:  49  CFR  583— Automobile  Parts 
Content  Labeling. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2127-0573. 

Form  Number:  This  collection  of    . 
information  uses  no  standard  form. 

Requested  Expiration  Date  of 
Approval:  Three  years  from  approval 
date. 

Summary  of  the  Collection  of 
Information:  NHTSA  ensures  that 
automobile  manufacturers  comply  with 
49  CFR  Part  583— Automobile  Parts 
Content  Labeling.  Part  583  establishes 
requirements  for  the  disclosure  of 
information  relating  to  the  countries  of 
origin  of  the  equipment  of  new 
passenger  motor  vehicles. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information:  This  information  will  be 
used  by  NHTSA  to  determine  whether 
manufactiirers  are  complying  with  the 
American  Automobile  Labeling  Act  (49 
United  States  Code  32304).  The 
American  Automobile  Labeling  Act 
requires  all  new  passenger  motor 
vehicles  (including  passenger  cars, 
certain  small  buses,  all  light  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  8,500 
pounds  or  less),  to  bear  labels  providing 
information  about  domestic  and  foreign 
content  of  their  equipment.  With  the 
affixed  label  on  the  new  passenger 
motor  vehicle,  it  serves  as  an  aid  to 
potential  purchasers  in  the  selection  of 
new  passenger  motor  vehicles  by 
providing  them  with  information  about 
the  value  of  the  U.S./Canadian  and 
foreign  parts  of  each  vehicle,  the 
coimtries  of  origin  of  the  engine  and 
transmission,  and  the  site  of  the 
vehicle's  final  assembly. 

Description  of  the  Lixely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
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Collection  of  Information):  NWTSA 
anticipates  that  no  more  than  1 7  vehicle 
manufacturers  will  be  affected  by  these 
reporting  requirements.  NHTSA  does 
not  believe  any  of  these  1 7 
manufacturers  are  a  small  business  (i.e., 
one  that  employs  less  than  500  persons). 
Manufacturers  of  new  passenger  motor 
vehicles,  including  passenger  cars, 
certain  small  buses,  and  light  trucks 
with  a  gross  vehicle  weight  rating  of 
8,500  pounds  or  less,  must  file  a  report 
annually. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information:  NHTSA  estimates  that  the 
vehicle  manufacturers  will  incur  a  total 
annual  reporting  and  cost  burden  of 
6,066  hours  and  $4,700,000.  The 
amount  includes  annual  burden  hours 
inciured  by  multi-stage  manufacturers 
and  motor  vehicle  equipment  suppliers. 

Issued  on:  January  2,  2001. 
Noble  N.  Bowie, 

Acting  Associate  Administrator  for  Safety, 
Performance  Standards. 

[FR  Doc.  01-433  Filed  1-5-01;  8:45  am] 

BILUNG  CODE  4910-5B-i> 


DEPARTMEffr  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33979] 

CenTra,  Inc.,  et  al.— Continuance  in 
Control  Exemption — Riverview  Trenton 
Railroad  Company 

CenTra,  Inc.  (CenTra)  and  Crown 
Enterprises,  Inc.  (Crown)  (collectively 
applicants),  noncarriers,  have  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  the  Riverview  Trenton 
Railroad  Company  (Riverview),  upon 
Riverview's  becoming  a  Class  ID 
railroad. 

The  transaction  was  expected  to  be 
consimmiated  on  the  effective  date  of 
the  exemption.  The  earliest  the 
transaction  could  be  consummated  was 
December  20,  2000,  7  days  after  the 
exemption  was  filed. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33980,  Riverview 
Trenton  Railroad  Company — 
Acquisition  and  Operation  Exemption — 
Crown  Enterprises,  Inc.,  wherein 
Riverview  seeks  to  acquire  a  line  of 
raifroad  approximately  1.5  miles  long  in 
Riverview  and  Trenton,  MI. 

CenTra  controls  Crown  and  Crown 
controls  Jefferson  Terminal  Railroad 
Company  (Jefferson),  an  entity  formed  to 
become  a  Class  III  railroad,  which  has 
filed  a  notice  of  exemption  to  acquire 


and  operate  a  lined  owned  by  Crown  in 
Detroit.  MI.» 

Applicants  state  that  (i)  the  rail  lines 
of  Riverview  and  Jefferson  will  not 
connect  with  each  other,  (ii)  the 
transaction  is  not  part  of  a  series  of 
transactions  that  would  connect  the 
railroads  with  each  other  and  there  is  no 
other  railroad  in  the  corporate  family, 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  m  rail 
carriers.  Because  this  transaction 
involves  Class  HI  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Pinnace 
Docket  No.  33979.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Daniel  C. 
Sullivan,  Esq.,  Sullivan  &  Hincks,  122 
W.  22nd  Street,  Suite  350,  Oak  Brook, 
IL  60523. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  29,  2000, 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-329  Filed  1-8-01;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33980] 

Riverview  Trenton  Railroad 
Company— Acquisition  and  Operation 
Exemption — Crown  Enterprises,  inc. 

Riverview  Trenton  Railroad  Company 
(Riverview),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  from  Crown 
Enterprises,  Inc.  and  operate 
approximately  1.5  miles  of  rail  line 
within  a  76-acre  parcel  in  Riverview 
and  Trenton,  MI.^  The  line  connects 
with  the  track  of  the  Canadian  National 
Railway  Company  subsidiary  Grand 
Trunk  Western  Railroad,  Inc.  (CN),  over 
which  Consolidated  Rail  Corporation 
(Conrail)  has  operated,  at  the  exit  frtim 
the  southwesterly  edge  of  the  195.45- 
acre  DSC  site,  as  the  track  traverses 
diagonally  across  the  intersection  of 
King  Road  and  W.  Jefferson  Avenue,  in 
Trenton,  near  the  FTJ  Tower  and  CN 
River  Subdivision  milepost  10.96.  The 
line  also  coimects  with  the  track  of  the 
CN  as  the  line  exits  the  76-acre  parcel 
-  at  the  northwest  comer  where  it 
traverses  W.  Jefferson  Avenue  near  its 
junction  with  Ford  Avenue  in  Riverview 
and  extends  into  the  so-called  CN  Penn 
Salt  Yard,  over  which  Conrail  has 
operated,  near  CN  River  Subdivision 
milepost  9.39.^ 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33979.  CenTra,  Inc., 
et  al. — Continuance  in  Control 
Exemption — Riverview  Trenton  Railroad 
Company,  wherein  CenTra,  Inc.,  et  al. 
has  filed  a  verified  notice  to  continue  in 
control  of  Riverview  upon  its  becoming 
a  Class  III  rail  carrier. 

The  transaction  was  expected  to  be 
consummated  immediately  after  the 
effective  date  of  the  exemption.  The 
earliest  the  transaction  could  be 
consummated  was  December  20,  2000,  7 
days  after  the  exemption  was  filed.' 


'  The  notice  of  exemption  was  filed  in  Jefferson 
Terminal  Railroad  Co. — Acquisition  and  Operation 
Exemption — Crown  Enterprises,  Inc.,  STB  Finance 
Docket  No.  33950  (STB  served  and  published  at  65 
FR  66802  on  Nov.  7,  2000J.  A  petition  filed  by  the 
City  of  Detroit  to  revoke  the  exemption  is  currently 
pending. 


'  In  addition,  Riverview  has  acquired  from  DSC 
Ltd.  (DSC),  8  noncarrier  and  nonafRliate.  related 
track  and  trackage  rights  within  a  195.45-acre 
industrial  site  located  adjacent  to  Riverview's  76- 
acre  parcel. 

'  Riverview  reports  that  all  operations  will  occur 
within  the  Conrail  Detroit  Shared  Asset  Area  as 
designated  in  a  transaction  approved  by  the  Board, 
and  consummated  by  the  parties  on  |une  I.  1999. 
See  CSX  Corporation  and  CSX  Transportation,  Inc., 
Norfolk  Southern  Corporation  and  Norfolk 
Southern  floi/n'ny  Company — Control  and 
Operating  Leases/Agreements — Conrail  Inc  and 
Consolidated  Rail  Corporation,  STB  Finance  Docket 
No.  33388.  Decision  No.  89  (STB  served  |uly  23. 
1998). 

'  Riverview  notes  that  it  will  apply  to  CN  and 
Conrail  for  switching  and  interchanging  of  traffic  to 
and  from  the  tracks  it  owns,  and/or  will  operate 
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If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33980,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Daniel  C. 
Sullivan,  Esq.,  SiUlivan  &  Hincks,  122 
W.  22nd  Street,  Suite  350,  Oak  Brook. 
IL  60523. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  29,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams 

Secretary. 

[ER  Doc.  01-330  Filed  1-5-01;  8:45  am] 

HLLMQCOOe  4»1S-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnanca  Docket  No.  33965] 

LB  Raiico,  Inc. — Lease  and  Operation 
Exemption — San  Francisco  Port 
Commission 

LB  Raiico,  Inc.  (LB  Raiico)  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  operate  lines  leased 
firom  the  San  Francisco  Port 
Commission  between  a  jimction  with 
Union  Pacific  Services,  near  Amador 
Street  and  Cargo  Way,  and  the 
Intermodal  Container  Transfer  Facility, 
and  thence  beyond  to  Piers  92,  94,  and 
96,  a  total  distance  of  approximately 
one-half  mile  in  San  Francisco,  CA. 

LB  Raiico  indicates  that  it  intends  to 
commence  operations  by  December  30, 
2000.  The  earliest  the  transaction  can  be 
consummated  is  December  29,  2000  (7 
days  after  the  exemption  was  filed). 

if  the  verified  notice  contains  fsilse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 


at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33985,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  F. 
McHugh,  McHugh  &  Barnes,  P.C.  20 
Exchange  Place.  New  York,  NY  10005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  29,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  01-331  Filed  1-5-01;  8:45  am) 
I  cooe  4»i$-oo-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doclcat  No.  AB-577X] 

Mohaii  Raiiroad,  inc.— Abandonmant 
Exemption — in  Bottineau,  Renvilie, 
Ward  and  McHenry  Counties,  ND 

On  December  19,  2000,  Mohall 
Railroad.  Inc.  (MRI)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  knovtm  as  the  Mohall  Line, 
extending  from  milepost  5.25  to 
milepost  35.0,  a  distance  of  29.75  miles 
in  Bottineau,  Renville,  Ward  and 
McHenry  Counties  ND.'  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
58731,  58740,  58741,  and  58750,  and 
includes  the  stations  of  Deering 
(milepost  12.9),  Wolseth  (approximately 
milepost  18),  and  Glenbiun  (milepost 
24.3). 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
dociunentation  in  VQU's  possession  will 


under  a  trackage  and  right-of-way  agreement  to 
furnish  cars,  containers  and  trailers  for  the 
movement  of  traffic  of  Riverview  and  to  provide 
service  to  move  the  resulting  traffic  generated  by 
the  proposed  operation  focusing  upon  intermodal 
shipments,  but  that  it  will  not  enter  or  operate  any 
track  or  right-of-way  of  CN  or  Conrail. 


'  The  Burlington  Northern  and  Santa  Fe  Railway 
Company  (BNSF),  as  successor  to  the  Burlington 
Northern  Railroad  Company,  is  generally  prohibited 
from  abandoning  in  excess  of  350  miles  of  rail  lines 
in  North  Dakota,  a  mileage  total  BNSF  has  already 
reached.  See  section  402  of  the  Department  of 
Transportation  and  Related  Agencies  Appropriation 
Act  of  1982  (Pub.  L.  No.  97-102,  1982).  This 
limitation  applies  to  the  abandonment  of  any  BNSF 
lines  in  North  Dakota,  even  after  their  sale  to  third 
parties,  and  would  thus  normally  be  applicable  to 
the  Mohall  Line.  However,  by  an  amendment 
effective  October  5,  2000,  the  specific  segment  of 
track  involved  here  may  be  abandoned  without 
being  counted  against  this  350-mile  limitation.  See 
Pub.  L.  No.  106-940,  sec.  372. 


be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  April  6,  2001. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  29,  2001.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-577X 
and  must  be  sent  to:  (1)  Sur&ce 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001;  and  (2)  Mark  S.  Radke  and  Byron 
D.  Olsen.  Felhaber,  Larson,  Fenlon  & 
Vogt,  P.A.,  601  Second  Ave.,  South. 
Suite  4200,  Minneapolis,  MN  55402. 
Replies  to  the  petition  are  due  on  or 
before  January  29,  2001. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.1 

An  enviroimiental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  vdthin  30  days 
of  its  service. 
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Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  January  3,  2001. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
'  [FR  Doc.  01-503  Filed  1-5-01;  8:45  am] 

BIUJNG  COOE  4S15-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  28,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  reqilirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York   • 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2001 
to  be  assujred  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0016. 

Form  Number:  IRS  Form  706-A. 

Type  of  Review:  Extension. 

Title:  United  States  Additional  Estate 
Tax  Return. 

Description:  Form  706-A  is  used  by 
individuals  to  compute  and  pay  the 
additional  estate  taxes  due  under  Code 
section  2032A(c).  IRS  uses  the 
information  to  determine  that  the  taxes 
have  beenproperly  computed.  The  form 
is  also  used  for  the  basis  election  of 
section  1016(c)(1). 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  180. 


Estimated  Burden  Hours  per 
Respondent/Recordkeeper 

Recordkeeping 

Learning  about  the  law  or 

the  form. 
Preparing  the  form 

3  hr.,  17  min. 
2  hr.,  1 1  min. 

1  hr    40  min 

Copying,  assembling,  and 
sending  the  form  to  the 
IRS. 

1  hr,  3  min. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,474  hours. 


Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW. 
Washington,  DC  20224. 

OMB  Reviewer.  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01^44  Filed  1-5-01;  8:45  am) 

BILUNG  COOE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  2,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasmy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1573. 

Regulation  Project  Number:  REG- 
130477-00  and  REG-1 30481-00  NPRM 
(formeriy  REG-209463-82  NPRM). 

Type  of  Review:  Extension. 

Title:  Required  Distributions  from 
Retirement  Plans. 

Description:  The  regulation  permits  a 
taxpayer  to  name  a  trust  as  the 
beneficiary  of  the  employee's  benefit 
under  a  retirement  plan  and  use  the  life 
expectancies  of  the  beneficiaries  of  the 
trust  to  determine  the  required 
minimum  distribution,  if  certain 
conditions  are  satisfied. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  333  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244,< 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 


OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  01-445  Filed  1-5-01;  8:45  am] 

BILUNQ  COOE  483(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  Lending  and 
Investment  Package. 

DATES:  Submit  written  comments  on  or 

before  March  9,  2001. 

ADDRESSES: 

Mail:  Send  conunents  to  Manager. 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0078. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW.,  from  9:00  a.m.  to 
4:00  p.m.  on  business  days.  Attention 
1550-0078. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-7755,  Attention  1550-0078;  or 
(202)  906-6956  (if  comments  are  over  25 
pages). 

E-Mail:  Send  e-mails  to 
"public.info@ots.treas.gov".  Attention 
1550-0078,  and  include  your  name  and 
telephone  number. 

Public  Inspection:  Interested  persons 
may  inspect  comments  at  the  Public 
Reference  Room,  1700  G  St.  NW.,  &t)m 
10:00  a.m.  until  4:00  p.m.  on  Tuesdays 
and  Thursdays  or  obtain  conunents  and/ 
or  an  index  of  comments  by  facsimile  by 
telephoning  the  Public  Reference  Room 
at  (202)  906-5900  fit)m  9:00  a.m.  until 
5:00  p.m.  on  business  days.  Comments 
and  the  related  index  wiU  also  be  posted 
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on  the  OTS  Internet  Site  at 
"www.OTS.treas.gov". 

FOR  FURTHER  INFORMAHON  CONTACT: 
William  Maghni,  Supervision,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5744. 
SUPPtEMENTARY  INFORMATION: 

Title:  Lending  and  Investment. 

OMB  Number:  1550-0078. 

Form  Number:  Not  applicable. 

Abstract:  OTS  amended  12  CFR 
560.210  to  conform  to  parallel 
provisions  of  the  Board  of  Governors  of 
the  Federal  Reserve  System's  Regulation 
Z,  Truth-in-Lending.  Savings 
associations  are  permitted  to  provide 
either  a  statement  that  periodic  rates 
may  substantially  increase  or  decrease 
(together  with  the  maximum  interest 
rate  and  payment  amount  based  on  a 
$10,000  loan  amount)  or  a  fifteen-year 
historical  example  of  interest  rates  and 


payments  based  on  a  $10,000  loan 
amount. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1082. 

Estimated  Time  Per  Respondent:  0.11 
hours. 

Estimated  Total  Annual  Burden 
Hours:  436,428  hours. 

Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 


proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  3,  2001. 
John  E.  Werner, 

Director,  Information  &■  h4anagement  Services 

Division. 

[PR  Doc.  01-451  Filed  1-5-01;  8:45  am) 

BHJJNG  COOE  6720-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
-prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  001213348-0366-02;  I.D. 
121100A] 

RIN  0648-AO44 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Removal  of 
Groundfish  Closure 

Correction 

In  rule  docimient  00-33162  beginning 
on  page  82298  in  the  issue  of  Thursday. 
December  28,  2000.  make  the  following 
correction: 

1679.22    [Corrected] 

On  page  82299,  in  the  third  column, 
in  §679.22(1),  paragraph  designation 
"(k)"  should  read  "(1)". 

[FR  Doc.  CO-33162  Filed  1-5-01;  8:45  am] 
MLLMG  COOe  1SOS-01-0 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Parti 

RIN  3038-AB56 

Investment  of  Customer  Funding 

Correction 

In  rule  docimient  00-32976  beginning 
on  page  82270  in  the  issue  of  Thursday, 
December  28,  2000,  make  the  following 
correction: 

On  page  82271,  in  the  second  column, 
in  the  first  full  paragraph,  ten  lines  from 
the  bottom,  "permit"  should  read 
"permittted". 

[FR  Doc.  CO-32976  Filed  1-5-01:  8:45  am) 
BILUNG  COOE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-310-1310-PB-01-24  1A] 

Extension  of  Approved  Information 
Collection,  OMB  Approval  Number 
1004-0160 

Correction 

In  notice  document  00-32655 
beginning  on  page  80904  in  the  issue  of 
Friday,  December  22,  2000,  the  docket 
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number  and  OMB  approval  number  are 
corrected  to  read  as  set  forth  above. 

(FR  Doc.  CO-32655  Filed  1-5-01:  8:45  am) 
BNXINQ  COOE  1S05-01-0 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

RIN  1215-AB09 

Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  ht-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models;  Labor  Certification  Process 
for  Permanent  Employment  of  Aliens 
in  the  United  States 

Correction 

In  rule  document  00-32088  beginning 
on  page  80110  in  the  issue  of 
Wednesday,  December  20,  2000.  make 
the  following  correction: 

§655.736    [Corrected] 

On  page  80224.  in  the  second  column, 
in  §655.736(b)(2)(iii).  the  second 
paragraph  designation  "(ii)"  should  read 
"(iii)". 

[FR  Doc.  CO-32088  Filed  1-5-01:  8:45  am) 

BILUNG  COOE  1SOS-01-0 
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Part  n 

Department  of  the 
Treasury 

Internal  Revenue  Service 
26  CFR  Part  54 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 


Department  of  Health 
and  Human  Services 

Health  Care  Financing  Administration 
45  CFR  Part  146 


Nondiscrimination  in  Health  Coverage  in 
the  Group  Market;  Interim  Final  Rules 
and  Proposed  Rules 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  54 

[TD8931] 

RIN1545-AW02 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RIN  1210-AA77 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

45  CFR  Part  146 
RIN  0938-AI08 

Interim  Final  Rules  for 
Nondiscrimination  In  Health  Coverage 
In  Vh9  Group  Market 

AGENCIES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor;  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
ACTION:  Interim  final  rules  with  request 
for  comments. 

SUMMARY:  This  dociunent  contains 
interim  final  rules  governing  the 
provisions  prohibiting  discrimination 
based  on  a  health  factor  for  group  health 
plans  and  issuers  of  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan.  The  rules  contained 
in  this  document  implement  changes 
made  to  the  Internal  Revenue  Code  of 
1986  (Code),  the  Employee  Retirement 
tocome  Security  Act  of  1974  (ERISA), 
and  the  Public  Health  Service  Act  (PHS 
Act)  enacted  as  part  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
DATES:  Effective  date.  The  interim  final 
rules  are  effective  March  9,  2001. 

Applicability  dates.  For  rules 
describing  when  this  section  applies  to 
group  health  plans  and  group  health 
insurance  issuers,  see  paragraph  (i)  of 
these  interim  regulations.^ 

Comment  date.  Written  comments  on 
these  interim  regulations  are  invited  and 


'  References  in  this  preamble  to  a  specific 
paragraph  in  the  interim  regulations  are  to 
paragraphs  in  each  of  the  three  sets  of  regulations 
being  published  as  part  of  this  document. 
Specifically,  references  are  to  paragraphs  in  26  CFR 
54.9802-1  and  26  CFR  54.9802-lT  (see  discussion 
and  table  in  "C.  Format  of  Regulations"  below),  29 
CFR  2590.702.  and  45  CFR  146.121. 


must  be  received  by  the  Departments  on 
or  before  April  9,  2001. 
ADDRESSES:  Written  comments  should 
be  submitted  with  a  signed  original  and 
three  copies  (except  for  electronic 
submissions  to  the  Internal  Revenue 
Service  (IRS)  or  Department  of  Labor)  to 
any  of  the  addresses  specified  below. 
Any  comment  that  is  submitted  to  any 
Department  will  be  shared  with  the 
other  Departments. 

Comments  to  the  IRS  can  be 
addressed  to:  CC:M&SP:RU  (REG- 
109707-97),  Room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044. 

In  the  alternative,  comments  may  be 
hand-delivered  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:M&SP:RU  (REG- 
109707-97).  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

Alternatively,  comments  may  be 
transmitted  electronically  via  die  IRS 
Internet  site  at:  http://www.iTS.gov/tax 
regs/regslist.html. 

Comments  to  the  Department  of  Labor 
can  be  addressed  to:  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue  NfW.,  Room  C-5331, 
Washington,  DC  20210,  Attention: 
Nondiscrimination  Comments. 

Alternatively,  comments  may  be 
hand-delivered  between  the  hours  of  9 
a.m.  and  5  p.m.  to  the  same  address. 
Comments  may  also  be  transmitted  by  e- 
mail  to:  HIPAA702@pwba.dol.gov. 

Comments  to  HHS  can  be  addressed 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Hiunan  Services,  Attention:  HCFA- 
2022-IFC,  P.O.  Box  26688,  Baltimore, 
MD  21207. 

In  the  alternative,  comments  may  be 
hand-delivered  between  the  hours  of 
8:30  a.m.  and  5  p.m.  to  either:  Room 
443-G,  Hubert  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

All  submissions  to  the  IRS  will  be 
open  to  public  inspection  and  copying 
in  room  1621, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  from  9 
a.m.  to  4  p.m. 

All  submissions  to  the  Department  of 
Labor  will  be  open  to  public  inspection 
and  copying  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW.,  Washington,  DC  from 
8:30  a.m.  to  5:30  p.m. 

All  submissions  to  HHS  will  be  open 
to  public  inspection  and  copying  in 


room  309-G  of  the  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  SW.,  Washington.  DC  fit)m  8:30 
a.m.  to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Russ 
Weinheimer,  Internal  Revenue  Service, 
Department  of  the  Treasury,  at  (202) 
622-6080;  Amy  J.  Turner,  Pension  and 
Welfare  Benefits  Administration, 
Department  of  Labor,  at  (202)  219-7006; 
or  Ruth  A.  Bradford,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services,  at  (410) 
786-1565. 
SUPPLEMENTARY  INFORMATION: 

Customer  Service  Information: 

Individuals  interested  in  obtaining 
additional  information  on  HIPAA's 
nondiscrimination  rules  may  request  a 
copy  of  the  Department  of  Labor's 
booklet  entitled  "Questions  and 
Answers:  Recent  Changes  in  Health  Care 
Law"  by  calling  die  PWBA  Toil-Free 
Publication  Hotline  at  1-800-998-7542 
or  may  request  a  copy  of  the  Health  Care 
Financing  Administration's  new 
publication  entiUed  "Protecting  Your 
Health  Insurance  Coverage"  by  calling 
(410)  786-1565.  Information  on 
HIPAA's  nondiscrimination  rules  and 
other  recent  health  care  laws  is  also 
available  on  the  Department  of  Labor's 
website  (http://www.dol.gov/dol/pwba) 
and  the  Department  of  Health  and 
Human  Services'  website  (http:// 
hipaa.hcfa.gov). 

L  Background 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191,  was  enacted  on 
August  21, 1996.  HIPAA  amended  the 
Internal  Revenue  Code  of  1986  (Code), 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  and  die 
Public  Health  Service  Act  (PHS  Act)  to 
provide  for,  among  other  things, 
improved  portability  and  continuity  of 
health  coverage.  HIPAA  added  section 
9802  of  the  Code,  section  702  of  ERISA, 
and  section  2702  of  the  PHS  Act,  which 
prohibit  discrimination  in  health 
coverage.  Interim  final  rules 
implementing  the  HIPAA  provisions 
were  first  made  available  to  the  public 
on  April  1, 1997  (published  in  the 
Federal  Register  on  April  8. 1997,  62  FR 
16894)  (April  1997  interim  rules).  On 
December  29. 1997.  the  Departments 
published  a  clarification  of  the  April 
1997  interim  rules  as  they  relate  to 
individuals  who  were  denied  coverage 
before  the  effective  date  of  HIPAA  on 
the  basis  of  any  health  factor  (62  FR 
67689). 

In  the  preamble  to  the  April  1997 
interim  rules,  the  Departments  invited 
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comments  on  whether  additional 
guidance  was  needed  concerning — 

•  The  extent  to  which  the  statute 
prohibits  discrimination  against 
individuals  in  eligibility  for  particular 
benefits; 

•  The  extent  to  which  the  statute  may 
permit  benefit  limitations  based  on  the 
source  of  an  injury; 

•  The  permissible  standards  for 
defining  groups  of  similarly  situated 
individuals; 

•  Application  of  the  prohibitions  on 
discrimination  between  groups  of 
similarly  situated  individuals:  and 

•  The  permissible  standards  for 
determining  bona  fide  wellness 
programs. 

In  the  preamble  to  the  April  1997 
interim  rules,  the  Departments  stated 
that  they  intend  to  issue  further 
regidations  on  the  nondiscrimination 
rules  and  that  in  no  event  would  the 
Departments  take  any  enforcement 
action  against  a  plan  or  issuer  that  had 
sought  to  comply  in  good  faith  with 
section  9802  of  the  Code,  section  702  of 
ERISA,  and  section  2702  of  the  PHS  Act 
before  the  additional  guidance  is 
provided.  Accordingly,  with  the 
issuance  of  these  interim  regulations, 
the  Departments  have  determined  that 
the  period  for  nonenforcement  in  cases 
of  good  faith  compliance  ends  in 
accordance  with  the  rules  described  in 
paragraph  (i)  of  these  interim 
regulations. 2  However,  because  the 
interim  regulations  do  not  include  a 
discussion  of  bona  fide  wellness 
programs  (see  proposed  rules  relating  to 
bona  fide  wellness  programs  published 
elsewhere  in  this  issue  of  the  Federal 
Register),  the  period  for  good  faith 
compliance  continues  with  respect  to 
those  provisions  until  fiuther  guidance 
is  issued. 

II.  Overview  of  the  Regidations 

Section  9802  of  the  Code,  section  702 
of  ERISA,  and  section  2702  of  the  PHS 
Act  (the  HIPAA  nondiscrimination 
provisions)  establish  rules  generally 
prohibiting  group  health  plans  and 
group  health  insurance  issuers  from 
discriminating  against  individual 
participants  or  beneficiaries  based  on 
any  health  factor  of  such  participants  or 
beneficiaries.  These  interim  regulations 
interpret  the  HIPAA  nondiscrimination 
provisions.  Among  other  things,  the 
interim  regulations — 

•  Explain  the  application  of  these 
provisions  to  benefits; 

•  Clarify  the  relationship  between  the 
HIPAA  nondiscrimination  provisions 
and  the  HIPAA  preexisting  condition 
exclusion  limitations; 


•  Explain  the  application  of  these 
provisions  to  premiums; 

•  Describe  similarly  situated 
individuals; 

•  Explain  the  application  of  these 
provisions  to  actively-at-work  and 
nonconfinement  clauses;  and 

•  Clarify  that  more  favorable 
treatment  of  individuals  with  medical 
needs  generally  is  permitted. 

Described  elsewhere  in  this  issue  of 
the  Federal  Register  are  proposed 
standards  for  defining  bona  fide 
wellness  programs. 

Of  course,  plans  and  benefits  that  are 
not  subject  to  the  HIPAA  portability 
provisions  (set  forth  in  Chapter  100  of 
the  Code,  part  7  of  subtide  B  of  title  I 
of  ERISA,  and  tide  XXVII  of  die  PHS 
Act)  are  not  subject  to  the  HIPAA 
nondiscrimination  requirements. 
Accordingly,  the  following  plans  and 
benefits  are  not  subject  to  the  HIPAA 
nondiscrimination  requirements: 
benefits  that  qualify  imder  the  HIPAA 
portability  provisions  as  excepted 
benefits;  plans  with  fewer  than  two 
participants  who  are  current  employees 
on  the  first  day  of  the  plan  year;^  and 
self-funded  non-Federal  governmental 
plans  that  elect,  under  45  CFR  146.180, 
to  be  exempt  from  these 
nondiscrimination  requirements.  In 
addition,  under  a  proposed  regulation 
published  by  the  Department  of  the 
Treasury  and  described  elsewhere  in 
this  issue  of  the  Federal  Register, 
certain  church  plans  are  treated  as  not 
violating  the  general  HIPAA 
nondiscrimination  provisions  if  the  plan 
requires  evidence  of  good  health  for  the 
coverage  of  certain  individuals. 

Health  Factors 

The  HIPAA  nondiscrimination 
provisions  set  forth  eight  health  status- 
related  factors.  The  interim  regulations 
refer  to  these  as  "health  factors."  The 
eight  health  factors  are  health  status, 
medical  condition  (including  both 
physical  and  mental  illnesses),  claims 
experience,  receipt  of  health  care, 
medical  history,  genetic  information, 
evidence  of  insurability,  and  disability. 
These  terms  are  largely  overlapping  and. 
in  combination,  include  any  factor 
related  to  an  individual's  health. 

Evidence  of  insurability.  Several 
commenters  urged  that  the  health  factor 
"evidence  of  insurability"  be 
interpreted  to  prohibit  plans  and  issuers 
from  denying  coverage  to  individuals 
who  engage  in  certain  types  of  activities. 


^See  footnote  1. 


'  However,  a  State  may  impose  the  requirements 
of  the  HIPAA  portability  provisions,  in  whole  or  in 
part,  on  health  insurance  coverage  sold  to  groups 
that  contain  fewer  than  2  current  employees  on  the 
first  day  of  the  plan  vear.  See  sections  2723  and 
2791(e)  ofthe  PHS  Act. 


Commenters  cited  language  in  the 
conference  report  that  states.  "The 
inclusion  of  evidence  of  insurability  in 
the  definition  of  health  status  is 
intended  to  ensure,  among  other  things, 
that  individuals  are  not  excluded  from 
health  care  coverage  due  to  their 
participation  in  activities  such  as 
motorcycling,  snowmobiling.  all-terrain 
vehicle  riding,  horseback  riding,  skiing 
and  other  similar  activities."  H.R.  Conf. 
Rep.  No.  736,  104di  Cong.,  2d  Sess.  186 
(1996).  The  interim  regulations  clarify 
that  evidence  of  insurability  includes 
participation  in  activities  listed  in  the 
conference  report.  In  addition,  the 
interim  regulations  incorporate  the 
statutory  clarification  that  evidence  of 
insurability  includes  conditions  arising 
out  of  acts  of  domestic  violence.  See 
also  the  discussion  below  concerning 
source-of-injury  restrictions  under  the 
heading  "Application  to  Benefits." 

Late  enroliees  and  special  enroUees. 
Some  commenters  asked  whether 
treating  late  enroliees  differenUy  from 
other  enroliees  is  discrimination  based 
on  one  or  more  health  factors.  HIPAA 
was  designed  to  encourage  individuals 
to  enroll  in  health  coverage  when  first 
eligible  and  to  maintain  coverage  for  as 
long  as  they  continue  to  be  eligible. 
Permitting  plans  and  issuers  to  treat  late 
enroliees  less  favorably  than  other 
enroliees  is  consistent  with  this 
objective.  The  interim  regulations 
clarify  that  the  decision  whether  to  elect 
health  coverage,  including  the  time  an 
individual  chooses  to  enroll,  such  as 
late  enrollment,  is  not  itself  within  the 
scope  of  any  health  factor.  Thus,  the 
interim  regulations  permit  plans  and 
issuers  to  treat  late  enroliees  differendy 
from  similarly  situated  individuals  who 
enroll  when  first  eligible. 

Aldiough  the  HIPAA 
nondiscrimination  requirements  do  not 
prohibit  different  treatment  of  special 
enroliees.  any  differential  treatment 
would  violate  the  HIPAA  special 
enrollment  requirements.  These  interim 
regulations  provide  a  cross-reference  to 
the  HIPAA  regulations  requiring  special 
enroliees  to  be  treated  the  same  as 
individuals  who  enroll  when  first 
eligible. 

Prohibited  Discrimination  in  Rules  for 
Eligibility 

These  interim  regulations  provide  that 
group  health  plans  and  group  health 
insurance  issuers  generally  may  not 
establish  any  rule  for  eligibility  of  any 
individual  to  enroll  for  benefits  imder 
the  terms  of  the  plan  or  group  health 
insurance  coverage  that  discriminates 
based  on  any  health  factor  that  relates 
to  that  individual  or  a  dependent  of  that 
individual.  Under  these  interim 


1380 


Federal  Register/Vol.  66.  No.  5/Monday.  January  8.  2001 /Rules  and  Regulations 


regulations,  rules  for  eligibility  include, 
but  are  not  limited  to,  rules  relating  to 
enrollment,  the  effective  date  of 
coverage,  waiting  (or  affiliation)  periods, 
late  and  special  enrollment,  eligibility 
for  benefit  packages  (including  rules  for 
individuals  to  change  their  selection 
among  benefit  packages),  benefits  (as 
described  below  imder  the  heading 
"Application  to  Benefits"),  continued 
eligibility,  and  terminating  coverage  of 
any  individual  under  the  plan. 

The  rules  for  eligibility  apply  in 
tandem  with  the  ndes  describing 
similarly  situated  individuals  (described 
below  under  the  heading  "Similarly 
Situated  Individuals")  to  prevent 
discrimination  in  eligibility  based  on 
any  health  factor.  Thus,  while  it  is 
permissible  for  a  plan  or  issuer  to 
impose  waiting  periods  of  different 
lengths  on  different  groups  of  similarly 
situated  individuals,  a  plan  or  issuer 
would  violate  the  interim  regulations  if 
it  imposed  a  longer  waiting  period  for 
individuals  within  the  same  group  of 
similarly  situated  individuals  based  on 
the  higher  claims  of  those  individuals 
(or  based  on  any  other  adverse  health 
factor  of  those  individuals). 

While  the  interim  regidations  clarify 
that  late  enrollment  itself  is  not  within 
the  scope  of  any  health  factor,  eligibility 
for  late  enrollment  comes  within  the 
scope  of  rules  for  eligibihty  under 
which  discrimination  based  on  one  or 
more  health  factors  is  prohibited.  The 
effect  of  these  niles  is  to  permit  plans 
or  issuers  to  treat  late  enrollees 
differently  from  individuals  who  enroll 
when  first  eligible  but  to  prohibit  plans 
and  issuers  from  distinguishing  among 
applicants  for  late  enrollment  based  on 
any  health  factor  of  the  applicant.  Thus, 
a  plan  could  impose  an  18-month 
preexisting  condition  exclusion  on  late 
enrollees  while  imposing  no  preexisting 
condition  exclusion  on  individuals  who 
enroll  in  the  plan  when  first  eligible,  but 
a  plan  would  violate  the  interim 
regulations  if  it  conditioned  the  abiUty 
to  enroll  as  a  late  enrollee  on  the 
passing  of  a  physical  examination  (or  on 
any  other  health  foctor  of  the  individual, 
such  as  having  incurred  health  claims 
during  a  past  period  below  a  certain 
dollar  amount). 

Application  to  Benefits 

General  rules.  The  extent  to  which  the 
statutory  language  prohibits 
discrimination  against  individuals  in 
eligibility  for  particular  benefits  is 
subject  to  a  wide  range  of 
interpretations.  At  one  extreme,  the 
language  could  be  interpreted  as 
applying  only  to  enrollment  and  to 
premiums.  Under  this  interpretation,  for 
example,  it  would  be  possible  for  a  plan 


or  issuer  to  impose  a  $100  lifetime  limit 
on  a  particular  individual  with  a  history  . 
of  high  health  claims  (provided  that  the 
individual  is  permitted  to  enroll  in  the 
plan  and  is  charged  the  same  premium 
as  similarly  situated  individuals),  while 
imposing  a  $1  million  lifetime  limit  on 
all  other  participants  in  the  plan. 

At  the  other  extreme,  the  statutory 
language  could  be  interpreted  to 
mandate  parity  in  health  benefits.  This 
interpretation  would  prevent  plans  and 
issuers  from  designing  benefit  packages 
that  control  costs  and  are  responsive  to 
employees'  preferences  for  balancing 
additional  benefits  with  additional 
costs. 

In  the  preamble  to  the  April  1997 
interim  rules,  the  Departments 
specifically  invited  comments  on 
whether  gmdance  was  needed 
concerning  this  issue.  The  comments 
received  ranged  between  these  two 
extremes.  The  approach  in  these  interim 
regulations  takes  into  account  the 
concerns  expressed  by  commenters,  as 
well  as  the  conference  report. 
Specifically,  the  conference  report  states 
that: 

It  is  the  intent  of  the  conferees  that  a  plan 
cannot  knowingly  be  designed  to  exclude 
individuals  and  their  dependents  on  the 
basis  of  health  status.  However,  generally 
applicable  terms  of  the  plan  may  have  a 
disparate  impact  on  individual  enrollees.  For 
example,  a  plan  may  exclude  all  coverage  of 
a  specific  condition,  or  may  include  a 
lifetime  cap  on  all  benefits,  or  a  lifetime  cap 
on  specific  benefits.  Although  individuals 
with  the  specific  condition  would  be 
adversely  affected  by  an  exclusion  of 
coverage  for  that  condition  *   *   *  such  plan 
characteristics  would  be  permitted  as  long  as 
they  are  not  directed  at  individual  sick 
employees  or  dependents. 

H.R.  Conf.  Rep.  No.  736, 104th  Cong.,  2d 
Sess.  186-187  (1996). 

The  interim  regulations  clarify  that 
they  do  not  require  a  plan  or  issuer  to 
provide  coverage  for  any  particular 
benefit  to  any  group  of  similarly 
situated  individuals.  However,  benefits 
provided  under  a  plan  or  group  health 
insurance  coverage  must  be  imiformly 
available  to  all  similarly  situated 
individuals.  Likewise,  any  restriction  on 
a  benefit  or  benefits  must  apply 
uniformly  to  all  similarly  situated 
individuals  and  must  not  be  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries 
(determined  based  on  all  the  relevant 
facts  and  cirounstances).  Thus,  for 
example,  a  plan  or  issuer  may  limit  or 
exclude  benefits  in  relation  to  a  specific 
disease  or  condition,  linut  or  exclude 
benefits  for  certain  types  of  treatments 
or  drugs,  or  limit  or  exclude  benefits 


based  on  a  determination  of  whether  the 
benefits  are  experimental  or  not 
medically  necessary,  but  only  if  the 
benefit  limitation  or  exclusion  applies 
imiformly  to  all  similarly  situated 
individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries,  hi 
addition,  a  plan  or  issuer  may  impose 
aimual,  lifetime,  or  other  limits  on 
benefits  and  may  require  the  satisfaction 
of  a  deductible,  copayment, 
coinsurance,  or  other  cost-sharing 
requirement  in  order  to  obtain  a  benefit 
if  tfie  limit  or  cost-sharing  requirement 
applies  uniformly  to  all  similarly 
situated  individuals  and  is  not  directed 
at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries.* 
These  interim  regulations  clarify  that 
whether  any  plan  provision  with  respect 
to  benefits  complies  with  the  interim 
regulations  does  not  affect  whether  the 
provision  is  permitted  under  the 
Americans  with  Disabilities  Act  (ADA), 
or  any  other  law,  whether  State  or 
federal.^ 

Accordingly,  for  example,  a  group 
health  plan  may  apply  a  lifetime  limit 
on  all  benefits  provided  to  each 
participant  covered  under  the  plan. 
While  this  limitation  on  all  benefits  may 
adversely  impact  individuals  with 
serious  medical  conditions,  the 
limitation  is  permitted  provided  that  it 
applies  to  all  similarly  situated 
individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries. 
Similarly,  a  plan  or  issuer  may  establish 
a  specific  lifetime  limit  on  the  treatment 
of  a  particular  condition  (such  as  the 
treatiment  of  temporomandibular  joint 
syndrome  (TMJ))  for  all  similarly 
situated  individiials  in  the  plan. 
Although  individuals  with  TMJ  may  be 
adversely  affected  by  this  limitation, 
because  benefits  for  the  treatment  of 
TMJ  are  available  uniformly  to  all 
similarly  situated  individuals  and 
because  the  limit  on  benefits  for  TMJ 
applies  to  all  similarly  situated 
individuals,  the  limit  is  permissible. 

Under  these  interim  regidations,  plans 
and  issuers  therefore  have  significant 
flexibility  in  designing  benefits. 
However,  to  prevent  plans  and  issuers 
horn  restricthig  benefits  based  on  a 


'  For  special  rules  that  apply  to  cost-sharing 
mechanisms  that  are  part  of  a  bona  fide  wellness 
program,  see  the  proposed  regulations  relating  to 
lx>na  fide  wellness  programs  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

'  In  this  regard,  the  Equal  Employment 
Opportunity  Commission  has  commented,  by  letter 
of  July  7, 1997,  "Title  I  of  the  ADA  prohibits 
disability-based  employment  discrimination, 
including  discrimination  in  fringe  benefits  such  as 
health  insurance  plans." 
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specific  health  factor  of  an  individual 
under  the  plan,  the  interim  regulations 
prohibit  benefit  restrictions,  even  if 
applied  uniformly  to  all  similarly 
situated  individuals,  from  being 
directed  at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
ofthe  participants  or  beneficiaries.  The 
interim  regulations  clarify  that  a  plan 
amendment  applicable  to  all  individuals 
in  one  or  more  groups  of  similarly 
situated  individuals  imder  the  plan  and 
made  effective  no  earlier  than  the  first 
day  of  the  first  plan  year  after  the 
amendment  is  adopted  is  not  considered 
to  be  directed  at  individual  participants 
and  beneficiaries.  This  exception  to  the 
general  facts  and  circtmistances 
determination  that  a  change  is  directed 
at  an  individual  is  necessary  to  preserve 
the  flexibility  of  small  employers  that 
might  otherwise  be  disproportionately 
affected  and  prevented  from  adopting 
changes  in  benefit  design.  If  small 
employers  are  imable  to  modify  future 
benefits  to  keep  health  coverage 
affordable,  their  alternative  may  be  to 
eliminate  health  coverage  entirely.  At 
the  same  time,  the  exception  reflects  the 
common  practice  of  modifying  the  terms 
of  a  plan  on  an  annual  basis.  Finally, 
changes  in  benefit  design  that  are 
effective  earlier  than  the  first  day  of  the 
next  plan  year  remain  subject  to  a  facts 
and  circumstances  determination 
regarding  whether  the  change  is 
directed  at  individual  participants  and 
beneficiaries. 

An  example  illustrates  that  if  an 
individual  files  a  claim  for  the  treatment 
of  a  condition,  and  shortly  thereafter  the 
plan  is  modified  to  restrict  benefits  for 
the  treatment  of  the  condition,  effective 
before  the  beginning  of  the  next  plan 
year,  the  restriction  would  be  directed  at 
the  individual  based  on  a  health  factor 
(absent  additional  facts  to  indicate  that 
the  change  was  made  independent  of 
the  claim)  and  the  plan  would  violate 
these  interim  regulations. 

Source-of-injury  restrictions.  While  a 
person  cannot  be  excluded  from  a  plan 
for  engaging  in  certain  recreational 
activities  (see  previous  discussion  on 
evidence  of  insurability  under  the 
heading  "Health  Factors"),  benefits  for  a 
particular  injury  can,  in  some  cases,  be 
excluded  based  on  the  source  of  an 
injiuy.  These  plan  restrictions  are 
known  as  source-of-injiuy  restrictions.^ 
Under  these  interim  regulations,  if  a 
plan  or  group  health  insurance  coverage 


^  A  commenter  pointed  out  that  this  type  of 
restriction  is  distinct  from  two  other  restrictions 
sometimes  referred  to  as  "source-of-injury 
restrictions" — (1)  those  based  on  the  geographic 
location  where  the  injury  occurred,  and  (2)  those 
based  on  when  the  injury  occurred  and  whether 
other  coverage  was  in  effect. 


generally  provides  benefits  for  a  type  of 
injury,  the  plan  or  issuer  may  not  use 
a  sotux:e-of-injiu7  restriction  to  deny 
benefits  otherwise  provided  for 
treatment  of  the  injury  if  it  results  from 
an  act  of  domestic  violence  or  a  medical 
condition  (including  both  physical  and 
mental  health  conditions).  An  example 
in  the  interim  regulations  clarifies  that 
benefits  for  injuries  generally  covered 
imder  the  plan  caimot  be  excluded 
merely  because  they  were  self-inflicted 
or  were  sustained  in  connection  with  a 
suicide  or  attempted  suicide  if  the 
injuries  resulted  from  a  medical 
condition  such  as  depression.  Another 
example  illustrates  that  a  plan  can 
nonetheless  exclude  benefits  for  injuries 
because  they  were  sustained  in 
connection  with  various  recreational 
activities  if  the  accident  did  not  result 
from  any  medical  condition  (or  from 
domestic  violence). 

The  Relationship  Between  the  HIPAA 
Nondiscrimination  Provisions  and  the 
HIPAA  Preexisting  Condition  Exclusion 
Provisions 

Restrictions  on  benefits  based  on  the 
fact  that  a  medical  condition  was 
present  before  the  first  day  of  coverage 
discriminate  against  individuals  based 
on  one  or  more  health  factors.  The 
statute  nonetheless  provides  that  the 
nondiscrimination  provisions  are 
intended  to  be  construed  in  a  manner 
consistent  with  the  HIPAA  provisions 
specifically  allowing  the  application  of 
preexisting  condition  exclusions.  These 
latter  provisions  restrict  the  ability  of  a 
group  health  plan  or  group  health 
insurance  issuer  to  apply  preexisting 
condition  exclusions,  both  by  restricting 
the  circumstances  under  which  an 
individual's  condition  is  considered 
preexisting  and  by  limiting  the  length  of 
the  exclusion  period.  The  interim 
regulations  clarify  that  a  preexisting 
condition  exclusion  that  satisfies  the 
requirements  of  the  HIPAA  preexisting 
condition  exclusion  provisions  is 
permitted  under  the  HIPAA 
nondiscrimination  requirements  if  the 
exclusion  applies  imiformly  to 
individuals  within  the  same  group  of 
similarly  situated  individuals  and  is  not 
directed  at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries.  A 
plan  amendment  relating  to  a 
preexisting  condition  exclusion 
applicable  to  all  individuals  in  one  or 
more  groups  of  similarly  situated 
individuals  under  the  plan  and  made 
effective  no  earlier  than  the  first  day  of 
the  first  plan  year  after  the  amendment 
is  adopted  is  not  considered  to  be 
directed  at  individual  participants  or- 
beneficiaries. 


The  examples  illustrate  that  a  typical 
preexisting  condition  exclusion 
permitted  under  the  HIPAA  preexisting 
condition  exclusion  requirements  does 
not  violate  the  HIPAA 
nondiscrimination  requirements  even 
though  the  exclusion  inherently 
discriminates  based  on  one  or  more 
health  factors.  The  examples  also 
illustrate  that  a  plan  nonetheless  must 
apply  the  preexisting  condition 
exclusion  to  similarly  situated 
individuals  in  a  uniform  manner  and 
caimot  apply  a  longer  preexisting 
condition  exclusion  period  based  on  the 
submission  of  claims  during  the  first 
part  of  the  exclusion  period. 

Prohibited  Discrimination  in  Premiums 
or  Contributions 

Under  the  interim  regulations,  a  group 
health  plan,  and  a  health  insurance 
issuer  offering  health  insurance 
coverage  in  coimection  with  a  group 
health  plan,  may  not  require  an 
individual,  as  a  condition  of  eiu-oUment 
or  continued  enrollment  under  the  plan 
or  group  health  insurance  coverage,  to 
pay  a  premium  or  contribution  that  is 
greater  than  the  premium  or 
contribution  for  a  similarly  situated 
individual  enrolled  in  the  plan  or  group 
health  insurance  coverage,  based  on  any 
health  factor  that  relates  to  that 
individual  or  a  dependent  of  that 
individual.  Under  the  interim 
regulations,  when  determining  an 
individual's  premium  or  contribution 
rate,  discounts,  rebates,  payments  in 
kind,  or  other  premium  differential 
mechanisms  are  taken  into  account.^ 

In  general,  the  interim  regulations  do 
not  restrict  the  amount  that  an  employer 
may  be  quoted  or  charged  by  an  issuer 
(or,  in  the  case  of  a  multiemployer  plan, 
by  the  plan)  for  coverage  of  a  group  of 
similarly  situated  individuals.  However, 
the  interim  regulations  prohibit  certain 
billing  practices  because  in  many 
instances  they  could  directly  or 
indirectly  result  in  an  individual's  being 
charged  more  than  a  similarly  situated 
individual  baised  on  a  health  factor. 

Some  health  insurance  issuers  that 
offer  health  insurance  coverage  in 
connection  with  a  group  health  plan  use 
billing  practices  with  separate 
individual  rates  that  vary  based,  in  part, 
on  the  health  factors  of  the  individuals 
who  are  eligible  to  participate  in  the 
plan.  This  practice  is  generally  known 
as  list  billing.  List  billing  based  on  a 


'  However,  a  group  health  plan  or  a  health 
insurance  issuer  offering  group  health  insurance 
coverage  may  establish  premium  or  contribution 
differentials  through  a  bona  fide  wellness  program. 
(See  proposed  regulations  relating  to  bona  fide 
wellness  programs  published  elsewhere  in  this 
issue  of  the  Federai  Registar). 
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health  factor  is  prohibited  under  the 
interim  regxilations. 

The  HIPAA  nondiscrimination 
requirements  do  not  prohibit  an  issuer 
from  considering  all  relevant  health 
bctors  of  individuals  in  order  to 
establish  aggregate  rates  for  coverage 
provided  under  the  group  health  plan. 
However,  an  individual  may  not  be 
required  to  pay  a  higher  premiimi  based 
on  any  health  factor  of  the  individual. 
Under  the  interim  regtdations,  an  issuer 
(or  a  multiemployer  plan)  may  not  quote 
or  charge  an  employer  different 
premium  rates  on  an  individual-by- 
individual  basis  in  a  group  of  similarly 
situated  individuals  based  on  any  health 
factor  of  the  individuals,  even  if  the 
employer  does  not  pass  the  different 
rates  through  to  the  individuals.  If  an 
issuer  wishes  to  increase  rates  to  cover 
the  additional  exposure  to  expenses  that 
may  result  from  an  individual's  health 
factor,  the  issuer  must  blend  the 
increase  into  an  overall  group  rate  and 
then  quote  or  charge  a  higher  per- 
participemt  rate.  Nonetheless,  the 
prohibition  on  the  practice  of  list  billing 
based  on  a  health  factor  does  not  restrict 
communications  between  issuers  and 
plans  regarding  rate  calculations. 

Similarly  Situated  Individuals 

The  statutory  HIPAA 
nondiscrimination  requirements  clarify 
that  the  general  rule  prohibiting 
discrimination  in  eligibility  does  not 
prevent  a  group  health  plan  or  group 
health  insurance  coverage  from 
establishing  limitations  or  restrictions 
on  the  amount,  level,  extent,  or  nature 
of  benefits  for  "similarly  situated 
individuals"  enrolled  in  the  plan  or 
coverage.  The  statutory  rule  prohibiting 
discrimination  in  charging  individuals 
premiums  or  contributions  prohibits  a 
plan  or  issuer  from  requiring  any 
individual,  based  on  any  health  factor  of 
that  individual  or  a  dependent  of  that 
individual,  to  pay  a  premium  or 
contribution  that  is  greater  than  the 
premium  or  contribution  required  of  a 
"similarly  situated  individual."  In  the 
preamble  to  the  April  1997  interim 
rules,  the  Departments  requested 
comments  both  on  the  permissible 
standards  for  defining  groups  of 
similarly  situated  individuals  and  on 
the  application  of  the  prohibitions  on 
discrimination  between  groups  of 
similarly  situated  individuals. 

Many  commenters  suggested  that 
discrimination  between  groups  of 
similcu-ly  situated  individuals  should  be 
permitted,  with  the  caveat  that  it  should 
not  be  permissible  to  define  a  group 
based  on  a  health  factor.  These  interim 
regulations  provide  that  the 
nondiscrimination  rules  apply  only 


within  a  group  of  similarly  situated 
individu^s.  Thus,  these  interim 
regulations  do  not  prohibit 
discrimination  between  or  among 
groups  of  similarly  situated  individuals. 
However,  these  interim  regulations  also 
provide  that  if  the  creation  or 
modification  of  an  employment  or 
coverage  classification  is  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries,  the 
classification  is  not  permitted.  This  is 
intended  to  be  a  broad  anti-abuse 
standard  that  applies  based  on  the 
relevant  facts  and  circiunstances  of  each 
case. 

The  permissibility  of  discrimination 
between  or  among  groups  of  similarly 
situated  individuals  increases  the 
possibility  of  abuse  in  establishing 
groups  of  similarly  situated  individuals. 
Most  commenters  addressing  this  issue 
focused  on  the  classification  of 
participants  and  suggested  that 
classifications  shovdd  be  based  on  work 
activities  and  not  on  a  health  factor  or 
on  activities  unrelated  to  employment. 
The  interim  regulations  provide 
generally  that  participants  may  be 
treated  as  two  or  more  groups  of 
similarly  situated  individuals  if  the 
distinction  between  or  among  the 
groups  is  based  on  a  bona  fide 
employment-based  classification 
consistent  with  the  employer's  usual 
business  practice.  The  validity  of  a 
category  as  a  bona  fide  employment- 
based  classification  is  determined  based 
on  all  the  relevant  facts  and 
circumstances.  Relevant  facts  and 
circumstances  include  whether  the 
employer  uses  the  classification  for 
purposes  independent  of  qualification 
for  health  coverage  {for  example, 
determining  eligibility  for  other 
employee  benefits  or  determining  other 
terms  of  employment).  Subject  to  the 
anti-abuse  standard  (described  in  the 
preceding  paragraph),  the  interim 
regulations  allow  distinctions  to  be 
made  based  on  full-time  versus  part- 
time  status,  different  geographic 
location,  membership  in  a  collective 
bargaining  xmit,  date  of  hire,  length  of 
service,  current  employee  versus  former 
employee  status,  and  different 
occupations. 

Some  commenters  expressed  concern' 
that  allowing  similarly  situated 
individuals  to  be  determined  based  on 
occupation  or  geographic  location 
would  allow  plans  and  issuers  to  create 
artificial  classifications,  ostensibly 
based  on  occupation  or  geographic 
location,  that  are  actually  designed  to 
discriminate  based  on  a  health  factor  of 
an  individual  or  individuals.  These 
interim  regulations  permit  bona  fide 


classifications  based  on  occupation  or 
geographic  location.  In  this  cormection, 
commenters  had  two  principal 
concerns.  First,  there  was  a  concern 
about  reclassifications  targeting 
unhealthy  individuals.  For  example,  a 
participant  receiving  expensive  medical 
treatment  might  be  reclassified  to  a 
separate  employment  category  either 
with  reduced  health  benefits  or  none  at 
all.  The  broad  anti-abuse  standard  of 
these  interim  regiilations  is  intended, 
among  other  things,  to  prohibit 
reclassifications  directed  at  individuals 
such  as  this. 

A  second  concern  that  conunenters 
had  was  that  plans  and  issuers  might 
design  health  benefits  differently  for 
employees  in  different  occupations  or 
geographic  locations  based,  at  least  in 
part,  on  the  health  factors  of  these 
groups  of  individuals.  One  example  is  a 
plan  that  offers  fewer  benefits  to 
employees  in  one  occupation  than  to 
employees  in  another  occupation  at 
least  in  part  because  of  the  higher 
average  historical  claims  of  the 
employees  in  the  first  occupation.  A 
second  example  is  a  plan  that  charges 
employees  in  one  area  more  than 
employees  in  another  area  at  least  in 
part  because  the  cost  of  medical  care  is 
generally  higher  in  the  first  area.  The 
statute  and  legislative  history  appear  to 
allow  this  practice,  and  thus  these 
interim  regulations  do  not  prohibit  the 
provision  of  different  health  benefits  for 
employees  in  different  occupations  or 
geographic  locations,  based  at  least  in 
part  on  the  health  factors  of  the  group 
as  a  whole,  if  the  classifications  are  not 
directed  at  individual  participants  or 
beneficiaries  based  on  a  health  factor  of 
the  participants  or  beneficiaries. 

Tnese  interim  regulations  also  permit 
plans  and  issuers,  in  certain 
circumstances,  to  treat  beneficiaries  as 
different  groups  of  similarly  situated 
individuals.  Beneficiaries  may  be 
treated  as  a  group  of  similarly  situated 
individuals  separate  from  participants, 
and  different  treatment  is  permitted 
among  beneficiaries  based  on  bona  fide 
employment-based  classifications  of  the 
participants  through  whom  the 
beneficiaries  are  receiving  coverage. 
Thus,  if  the  plan  provides  different 
benefits  to  full-time  employees  than  to 
part-time  employees,  then  it  may  also 
provide  different  benefits  to  dependents 
of  full-time  employees  than  to 
dependents  of  part-time  employees. 
Similarly,  different  treatment  is 
permitted  based  on  the  beneficiary's 
relationship  to  the  participant  (for 
example,  as  a  spouse  or  as  a  dependent 
child).  Different  treatment  is  also 
permitted  based  on  the  beneficiary's 
marital  status,  based  on  a  dependent 
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child's  age  or  student  status,  or  based  on 
any  other  factor  if  the  factor  is  not  a 
health  factor. 

The  rules  in  these  interim  regulations 
allowing  the  different  treatment  of 
individuals  in  different  groups  of 
similarly  situated  individuals  are 
distinct  from  rules  requiring  that 
qualified  beneficiaries  under  a  COBRA 
continuation  provision  »  have  available 
the  same  coverage  as  similarly  situated 
non-COBRA  beneficiaries.  Although 
these  interim  regulations  would  not 
prohibit  making  benefit  packages 
available  to  non-COBRA  beneficiaries 
(such  as  current  employees)  that  are  not 
made  available  to  COBRA  qualified 
beneficiaries  (such  as  former 
employees),  the  COBRA  continuation 
provisions  prohibit  such  a  difference. 

Finally,  all  of  the  requirements 
relating  to  determining  groups  of 
similarly  situated  individuals  are 
subject  to  other  rules  in  these  interim 
regulations  permitting  favorable 
treatment  of  individuals  with  certain 
adverse  health  factors  (discussed  below 
under  the  heading  "More  Favorable 
Treatment  of  Individuals  with  Adverse 
Health  Factors  Permitted"). 

Nonconfinement  Provisions 

Some  group  health  plans  and  health 
insurance  issuers  refuse  to  provide 
benefits  to  an  individual  based  on  the 
individual's  confinement  to  a  hospital 
or  other  health  care  institution  at  the 
time  coverage  otherwise  would  become 
effective.  Plan  provisions  like  these  are 
often  called  "nonconfinement  clauses." 
Any  reasonable  interpretation  or 
application  of  the  statutory  HIPAA 
nondiscrimination  provisions  prohibits 
a  plan  or  issuer  bom  imposing  a 
nonconfinement  clause.^  Thus,  a  plan  or 
issuer  may  not  deny  the  eligibility  of 
any  individual  to  enroll  for  benefits  or 
charge  any  individual  a  higher  premium 
(or  contribution)  because  the  individual, 
or  a  dependent  of  the  individual,  is 
confined  to  a  hospital  or  other  health 
care  institution.  In  addition,  some  plans 
and  issuers  refuse  to  provide  benefits  to 
an  individual  based  on  an  individual's 
inability  to  engage  in  normal  life 
activities.  A  plan  or  issuer  generally 
may  not  deny  the  eligibility  of  any 


"  The  term  COBRA  continuation  provision  is 
defined  in  26  CFR  54.9801-2T.  29  CFR  2590.701- 
2,  and  45  CFR  144.103. 

*For  an  example  illustrating  that  the  imposition 
of  a  nonconfinement  clause  is  not  a  good  faith 
interpretation  of  the  HIPAA  nondiscrimination 
provisions,  and  the  rule  requiring  that  individuals 
denied  enrollment  without  a  good  faith 
interpretation  of  the  law  be  provided  an 
opportunity  to  enroll,  see  the  discussion  below 
under  the  heading  "Transitional  Rule  for 
Individuals  Previously  Denied  Coverage  Based  on  a 
Health  Factor." 


individual  to  em-oU  for  benefits  or 
charge  any  individual  a  higher  premium 
(or  contribution)  based  on  any 
individual's  ability  to  engage  in  normal 
life  activities.  However,  diese  interim 
regulations  provide  ah  exception  that 
permits  plans  and  issuers  to  distinguish 
among  employees  based  on  the 
performance  of  services.  Although  in 
practice  nonconfinement  clauses 
generally  apply  only  to  dependents,  in 
some  cases  they  apply  also  to 
employees.  Thus,  the  interim 
regulations  clarify  that  a 
noticonfinement  clause  would  also  be 
impermissible  if  applied  to  an 
employee. 

These  rules  are  of  particular  interest 
in  the  case  of  a  group  health  plan 
switching  coverage  from  one  health 
insiuance  issuer  to  a  succeeding  health 
insurance  issuer.  In  such  a  case,  the 
HIPAA  nondiscrimination  provisions 
prohibit  the  succeeding  issuer  from 
denying  eligibility  to  any  individual  due 
to  confinement  to  a  hospital  or  other 
health  care  institution  because  such  a 
denial  would  discriminate  in  eligibility 
based  on  one  or  more  health  factors.  The 
obligation  of  the  succeeding  issuer  to 
provide  coverage  to  such  an  individual 
does  not  preempt  any  obligation  that  the 
prior  issuer  may  have  under  other 
apphcable  law,  including  State 
extension  of  benefits  laws. 

Actively-at-Work  and  Other  Service 
Requirements 

Some  group  health  plans  and  health 
insurance  issuers  refuse  to  provide 
benefits  to  an  individual  if  the 
individual  is  not  actively  at  work  on  the 
day  the  individual  wou^  otherwise 
become  eligible  for  benefits.  Plan 
provisions  like  these  are  often  called 
"actively-at-work  clauses."  These 
interim  regulations  provide  that  a  plan 
or  issuer  generally  may  not  impose  an 
"actively-at-work  clause.  "  That  is,  these 
interim  regidations  prohibit  a  plan  or 
issuer  bom  denying  the  eligibility  of 
any  individual  to  enroll  for  benefits  or 
charging  any  individual  a  higher 
premium  or  contribution  based  on 
whether  an  individual  is  actively  at 
work  (including  whether  an  individual 
is  continuously  employed).  However,  an 
actively-at-work  clause  is  permitted  if 
individuals  who  are  absent  &t>m  work 
due  to  any  health  factor  (for  example, 
individuals  taking  sick  leave)  are 
treated,  for  piuposes  of  health  coverage, 
as  if  they  are  actively  at  work. 
Accordingly,  plan  provisions  that  delay 
enrollment  until  an  individual  is 
actively  at  work  on  a  day  following  a 
waiting  period  (or  for  a  continuous 
period)  are  prohibited  unless  absence 


bom  work  due  to  any  health  factor  is 
considered  being  actively  at  work. 

These  interim  regulations  also 
provide  an  exception  for  the  first  day  of 
work  to  the  general  prohibition  against 
actively-at-work  clauses.  Under  the 
exception,  a  plan  or  issuer  may  require 
an  individual  to  begin  work  before 
coverage  may  become  effective. 

The  interim  regulations  explain  the 
relationship  between  the  rules 
governing  actively-at-work  clauses  and 
the  rules  describing  similarly  situated 
individuals.  Under  the  interim 
regulations,  a  plan  or  issuer  is  generally 
permitted  to  distinguish  between  groups 
of  similarly  situated  individuals 
(provided  the  distinction  is  not  directed 
at  individual  participants  or 
beneficiaries  based  on  a  health  factor). 
Examples  illustrate  that  a  plan  or  issuer 
may  condition  coverage  on  an 
individual's  meeting  the  plan's 
requirement  of  wor£ng  full-time  (such 
as  a  minimum  of  250  hours  in  a  three- 
month  period  or  30  hours  per  week).  In 
addition,  a  plan  or  issuer  may  terminate 
coverage  for  former  employees  while 
providing  coverage  to  current 
employees  without  violating  the  HIPAA 
nondiscrimination  provisions  if  the 
rules  describing  similarly  situated 
individuals  are  satisfied,  even  if  the 
former  employee  is  unable  to  work  due 
to  a  health  factor.  Similarly,  a  plan  or 
issuer  may  charge  a  higher  premium  to 
employees  no  longer  performing 
services  than  to  employees  currently 
performing  services  without  violating 
the  HIPAA  nondiscrimination 
provisions  if  the  rules  describing 
similarly  situated  individuals  are  met. 
An  example  illustrates  that  the  interim 
regulations  would  not,  however,  permit 
a  plan  or  issuer  to  treat  individuals  on 
aimual  or  bereavement  leave  better  than 
individuals  on  sick  leave  because 
groups  of  similarly  situated  individuals 
cannot  be  established  based  on  any 
health  factor  (including  the  taking  of 
sick  leave). 

In  any  case,  other  federal  or  State 
laws,  including  the  COBRA 
continuation  provisions  and  the  Family 
and  Medical  Leave  Act  of  1993  (FMLA), 
may  require  individuals  to  be  offered 
coverage  and  set  limits  on  the  premium 
or  contribution  rate. 

Bona  Fide  Wellness  Programs 

The  HIPAA  nondiscrimination 
provisions  do  not  prevent  a  plan  or 
issuer  frtim  establishing  premium 
discounts  or  rebates  or  modifying 
otherwise  applicable  copayments  or 
deductibles  in  return  for  adherence  to 
programs  of  health  promotion  and 
disease  prevention.  Thus,  there  is  an 
exception  to  the  general  rule  prohibiting 
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discrimination  based  on  a  health  factor 
if  the  reward,  such  as  a  premium 
discount  or  waiver  of  a  cost-sharing 
requirement,  is  based  on  participation 
in  a  program  of  health  promotion  or 
disease  prevention.  The  April  1997 
interim  rules,  these  interim  regulations, 
aniproposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  refer  to  programs  of  health 
promotion  and  disease  prevention 
allowed  under  this  exception  as  "bona 
fide  wellness  programs."  For  a 
discussion  of  bona  fide  wellness 
programs,  see  the  preamble  to  proposed 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Afore  Favorable  Treatment  of 
Individuals  With  Adverse  Health 
Factors  Permitted 

Many  group  health  plans  make  certain 
periods  of  extended  coverage  available 
to  employees  no  longer  performing 
services  only  if  the  employee  is  unable 
to  work  due  to  disability,  and  many 
plans  make  coverage  available  to 
dependent  children  past  a  certain  age 
only  if  the  child  is  disabled.  Some  plans 
waive  or  reduce  the  required  employee 
contribution  for  coverage  if  the 
employee  or  a  member  of  the 
employee's  immediate  family  is  in  a 
critical  medical  condition  for  a 
prolonged  period.  Disability  and 
medical  condition  are  listed  in  the 
statute  as  health  factors,  and  several 
commenters  recognized  that,  under  one 
possible  interpretation  of  the  HIPAA 
nondiscrimination  requirements,  plan 
provisions  or  practices  such  as  these 
would  be  impermissible.  These 
commenters  asked  for  guidance 
clarifying  that  plan  provisions  and 
practices  like  these  would  be 
permissible.  Other  commenters  cited  the 
rule  imder  the  COBRA  continuation 
provisions  permitting  plans  to  require 
payment  of  a  higher  amount  during  the 
disability  extension  than  during  other 
periods  of  COBRA  coverage  and  asked 
whether  following  this  COBRA  rule  is 
permissible  under  the  HIPAA 
nondiscrimination  requirements. 

Eligibility.  These  interim  regulations 
permit  plans  and  issuers  to  establish 
rules  for  eligibility  favoring  individuals 
based  on  an  adverse  health  factor,  such 
as  disability.  Thus,  a  plan  or  issuer  does 
not  violate  the  HIPAA 
nondiscrimination  requirements  by 
making  extended  coverage  available  to 
employees  no  longer  providing  services 
only  if  the  employee  is  unable  to  work 
due  to  disability  nor  by  making  coverage 
available  to  dependent  children  past  a 
certain  age  only  if  the  child  is  disabled. 
Examples  clarify  this  rule. 


Premiums.  These  interim  regulations 
also  address  the  circumstances  under 
which  differential  premiums  (or 
contributions)  may  be  charged  to  an 
individual  based  on  an  adverse  health 
factor.  These  interim  regulations  permit 
plans  and  issuers  to  charge  a  higher  rate 
in  some  situations  and  also  a  lower  rate 
to  individuals  based  on  an  adverse 
health  factor,  such  as  disability.  A 
higher  rate  may  be  charged  only  in 
situations  where  the  individual  with  the 
adverse  health  factor  would  not  have 
coverage  were  it  not  for  the  adverse 
health  factor.  Thus,  in  a  case  where  a 
plem  or  issuer  makes  extended  coverage 
available  to  employees  no  longer 
performing  services  only  if  the 
employee  is  unable  to  work  due  to 
disability,  the  plan  could  require  a 
higher  payment  from  the  employee  only 
while  the  employee  is  receiving 
coverage  under  that  special  eligibility 
provision.  However,  the  plan  could  not 
charge  a  disabled  employee  a  higher  rate 
than  nondisabled  employees  while  the 
disabled  employee  was  still  eligible 
under  a  generally-applicable  eligibility 
provision,  rather  than  the  special 
extended  coverage  provision. 
Accordingly,  under  the  interim 
regiUations,  a  plan  or  issuer  could 
charge  a  higher  r^te  for  COBRA  coverage 
during  the  disability  extension  than  for 
COBRA  coverage  outside  the  disability 
extension  (and  the  result  is  the  same  if 
the  extended  coverage  for  disability  is 
provided  pursuant  to  State  law  or  plan 
provision  rather  than  pursuant  to  a 
COBRA  continuation  provision).^" 

Although  charging  a  higher  rate  based 
on  an  adverse  health  factor  is  limited  to 
the  situation  in  which  coverage  would 
not  be  available  but  for  the  adverse 
health  factor,  under  these  interim 
regulations  a  plan  or  issuer  is  always 
permitted  to  charge  an  individual  a 
lower  rate  based  on  an  adverse  health 
factor.  Thus,  even  though  an  employee 
is  receiving  coverage  under  the  same 
eligibility  provision  as  other  employees 
who  are  required  to  pay  the  full 
employee  share  of  the  premium,  imder 
the  interim  regulations  it  is  permissible 
to  waive  or  reduce  the  employee  share 
of  the  premium  if  the  employee  or  a 
family  member  is  in  critical  medical 
condition  for  a  prolonged  period. 


•"This  result  is  consistent  with  the  result  under 
the  CXJBRA  continuation  provisions.  Under  those 
provisions,  plans  are  generally  permitted  to  require 
payment  of  up  to  102  percent  of  the  applicable 
premium  but  are  permitted  to  require  payment  for 
coverage  of  a  disabled  qualified  beneficiary  of  up 
to  150  percent  of  the  applicable  premium  during 
the  disability  extension  period. 


No  Effect  on  Other  Laws 

Compliance  with  these  interim 
regulations  is  not  determinative  of 
compliance  with  any  other  provision  of 
ERISA,  or  any  other  State  or  federal  law, 
including  the  Americans  with 
Disabilities  Act.  Therefore,  while  these 
interim  regulations  generally  do  not 
impose  any  new  disclosvue 
requirements  on  plans  or  issuers,  other 
applicable  law  continues  to  apply.  For 
example,  under  Title  I  of  ERISA, 
administrators  of  ERISA-covered  group 
health  plans  are  required  to  provide 
participants  and  beneficiaries  with  a 
summary  plan  description  that  is 
sufficiently  accurate  and  comprehensive 
to  reasonably  apprise  such  participants 
and  beneficiaries  of  their  rights  and 
obligations  under  the  plan.'^  In 
addition,  some  courts  have  held  that 
fiduciaries  of  ERISA-covered  group 
health  plans  are  obligated  to  ensure  that 
plan  documents  emd  disclosvires  are 
consistent  with  applicable  disclosure 
requirements  and  do  not  serve  to 
mislead  or  misinform  participants  and 
beneficiaries  concerning  their  rights  and 
obligations  under  the  plans  in  which 
they  participate. '2  Fiduciaries  are 
advised  to  take  steps  to  ensuire  that  plan 
disclosures  are  accurate  and  are  not 
misleading. 

These  interim  regulations  are  also  not 
determinative  of  compliance  with  the 
COBRA  continuation  provisions,  or  any 
other  State  or  federal  law,  such  as  the 
Americans  with  Disabilities  Act. 

Applicability  Date 

These  interim  regulations  generally 
apply  for  plan  years  beginning  on  or 
after  July  1,  2001  (although  some 
provisions  apply  earlier,  as  discussed 
below  under  the  heading  "HI.  Format  of 
Regulations").  As  noted  above,  in  the 
preamble  to  the  April  1997  interim  rules 
the  Departments  stated  that  they 
intended  to  issue  further  regiUations  on 
the  statutory  nondiscrimination  rules. 
That  preamble  also  stated  that  in  no 
event  would  the  Departments  take  any 
enforcement  action  against  a  plan  or 
issuer  that  had  sought  to  comply  in 
good  faith  with  the  statutory 
nondiscrimination  provisions  before  the 
additional  guidance  was  issued.  The 
Departments  will  not  take  any 
enforcement  action  against  a  plan  or 
issuer  with  respect  to  efforts  to  comply 
in  good  faith  with  the  statutory 
nondiscrimination  provisions  before  the 
first  plan  year  beginning  on  or  after  July 
1,  2001.  (See  the  description  of 


X  See  ERISA  section  102.  and  the  Department  of 
Labaor's  regulations  issued  thereunder. 

"  See  Varity  Corp  v.  Howe.  516  U.S.  489,  506 
(1996). 
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transitional  rules  immediately  below 
regarding  certain  interpretations  that  are 
not  good  faith  interpretations  of  the 
statutory  nondiscrimination 
requirements.)  Upon  the  applicability  of 
these  regulations,  however,  good  faith 
efforts  to  comply  with  the  statutory 
provisions  addressed  by  these  interim 
regulations  may  not  be  sufficient  to 
avoid  adverse  enforcement  actions  by 
the  Departments.  Therefore,  for  plan 
years  beginning  on  or  after  July  1,  2001, 
plans  and  issuers  must  comply  with  the 
requirements  of  these  regulations  in 
order  to  avoid  adverse  enforcement 
actions.  As  discussed  earlier,  under  the 
heading  "Background,"  the  period  for 
good  faith  compliance  continues  with 
respect  to  bona  fide  wellness  programs 
until  further  guidance  is  issued. 

Tmnsitional  Rules  for  Individuals 
Previously  Denied  Ckjverage  Based  on  a 
Health  Factor 

The  April  1997  interim  rules  clarified 
that  a  plan  or  issuer  violates  the  HIPAA 
nondiscrimination  requirements  if  it 
requires  an  individual  to  pass  a  physical 
examination  as  a  condition  for 
enrollment,  even  if  the  condition  is 
imposed  only  on  late  enrollees.  The 
HIPAA  nondiscrimination  requirements 
apply  both  to  eligibility  and  continued 
eligibility  of  any  individual  to  enroll 
under  a  plan.  Consequently,  once 
HIPAA  became  effective  with  respect  to 
a  plan  or  health  insurance  issuer,  it  was 
a  violation  of  the  nondiscrimination 
requirements  to  continue  to  deny  an 
individual  eligibility  to  enroll  if  the 
reason  the  individual  was  denied 
eiut}llment  previously  was  due  to  one  or 
more  health  factors  (such  as  requiring 
the  individual  to  pass  a  physical 
examination). 

On  December  29, 1997,  the 
Departments  issued  in  the  Federal 
Register  a  clarification  of  the  April  1997 
interim  rules  relating  to  individuals 
who  were  denied  coverage  due  to  a 
health  factor  before  the  effective  date  of 
HIPAA  (62  FR  67689).  The  clarification 
restates  the  requirement  of  the  April 
1997  interim  rules  that  an  individual 
cannot  be  denied  coverage  based  on  a 
health  factor  on  or  after  the  effective 
date  of  HIPAA.  The  clarification  then 
states  that  individuals  to  whom 
coverage  had  not  been  made  available 
before  the  effective  date  of  HIPAA  based 
on  a  health  factor  and  who  enrolled 
when  first  eligible  on  or  after  the 
effective  date  of  the  HIPAA 
nondiscrimination  provisions  could  not 
be  treated  as  a  late  enrollee  for  purposes 
of  the  HIPAA  preexisting  condition 
exclusion  provisions.  Under  the 
clarification,  individuals  to  whom 
coverage  had  not  been  made  available 


include  any  individual  who  did  not 
apply  for  coverage  because  it  was 
reasonable  to  believe  that  the 
application  would  have  been  futile.  The 
rules  in  the  clarification  apply  whether 
or  not  the  plan  offered  late  enrollment. 

Neither  the  April  1997  interim  ndes 
nor  the  December  1997  guidance  clearly 
addressed  the  situation  where  an 
individual  was  denied  only  late 
enrollment  based  on  a  health  factor 
prior  to  the  effective  date  of  HIPAA  and, 
by  the  effective  date  of  HIPAA.  the  plan 
eliminated  late  enrollment.  For 
example,  prior  to  HIPAA  many  plans 
and  issuers  allowed  individuals  to 
enroll  when  first  eligible  without  regard 
to  health  status,  but  allowed  late 
enrollees  to  enroll  only  if  they  could 
pass  a  physical  examination  (or  present 
evidence  of  good  health).  Upon  die 
effective  date  of  HIPAA,  some  of  these 
plans  and  issuers  eliminated  late 
enrollment. 

Any  plan  or  issuer  that  permitted 
these  individuals  to  enroll  once  the 
HIPAA  nondiscrimination  provisions 
took  effect,  of  course,  is  in  compliance 
with  this  provision  of  the 
nondiscrimination  rules.  In  contrast,  a 
plan  or  issuer  that  continued  to  deny 
coverage  to  these  individuals  may  have 
done  so  based  on  a  good  faith 
interpretation  of  the  statute  and  the 
Departments'  published  guidance.  For 
example,  a  plan  or  issuer  might 
reasonably  have  thought  that  HIPAA  did 
not  require  it  to  remedy  pre-HIPAA 
denials  of  late  enrollment  based  on  a 
health  factor  for  individuals  who  could 
have  enrolled  initially  without  regard  to 
their  health  if  the  plan  or  issuer 
eliminated  late  enrollment  by  the 
effective  date  of  HIPAA. 

The  interim  regulations  provide 
transitional  rules  for  situations  where 
coverage  was  denied  to  individuals 
based  on  one  or  more  health  factors, 
both  where  the  denial  was  based  on  a 
good  faith  interpretation  of  the  statute  or 
the  Departments'  published  guidance 
and  where  it  was  not.  In  either  event,  a 
safe  harbor  provides  that  the 
Departments  will  not  take  any 
enforcement  action  with  respect  to  such 
a  denial  of  coverage  if  the  plan  or  issuer 
complies  with  the  transitional  rules. 

Wnere  the  denial  was  not  based  on  a 
good  faith  interpretation,  the  interim 
regulations  provide  that  the  plan  or 
issuer  is  required  to  give  the  individual 
an  opportunity  to  enroll  (including 
notice  of  an  opportunity  to  enroll)  that 
continues  for  at  least  30  days.  This 
opportunity  must  be  presented  not  later 
than  March  9,  2001.  If  the  opportunity 
is  presented  within  the  first  plan  year 
beginning  on  or  after  the  effective  date 
of  the  statutory  HIPAA 


nondiscrimination  rules,  the  enrollment 
must  be  effective  within  that  plan  year. 
If  this  enrollment  opportunity  is 
presented  after  such  plan  year,  the 
individual  must  be  given  an  option  to 
have  coverage  effective  either  (1)  . 
prospectively  from  the  date  the  plan 
receives  a  request  for  enrollment  in 
coimection  with  the  enrollment 
opportunity  or  (2)  retroactively  to  the 
first  day  of  the  first  plan  year  beginning 
on  HIPAA's  effective  date  for  the  plan 
(or,  if  the  individual  otherwise  first 
became  eligible  to  enroll  for  coverage 
after  that  date,  on  the  date  the 
individual  was  otherwise  eligible  to 
enroll  in  the  plan). 

The  reason  for  giving  the  individual 
the  opportunity  to  elect  retroactive 
coverage  is  to  make  the  individual 
whole;  that  is,  to  put  the  individual  in 
the  same  financial  condition  that  the 
individual  would  have  been  in  had  the 
individual  not  been  denied  enrollment. 
Thus,  if  the  individual  elects  retroactive 
coverage,  the  plan  or  issuer  may  require 
the  individual  to  pay  premiums  or 
contributions  for  the  retroactive  period 
(but  the  plan  or  issuer  cannot  charge 
interest  on  that  amount). 

The  rule  differs  for  situations  where 
coverage  was  denied  to  individuals 
based  on  one  or  more  health  factors  but 
where  the  denial  was  based  on  a  good 
faith  interpretation  of  the  statute  or  the 
Departments'  prior  published  guidance. 
In  those  situations,  these  interim 
regulations  require  plans  and  issuers  to 
give  the  individuals  an  opportimity  to 
enroll  that  continues  for  at  least  30  days 
and  with  coverage  effective  not  later 
than  July  1,2001. 

In  botn  situations  (whether  the  denial 
of  coverage  was  or  was  not  based  on  a 
good  faith  interpretation),  the  interim 
regulations  also  clarify  that,  once 
enrolled,  these  individuals  cannot  be 
treated  as  late  enrollees.  The 
individual's  enrollment  date  under  the 
plan  is  the  effective  date  of  HIPAA  (or, 
if  later,  the  date  the  individual  would 
have  otherwise  been  eligible  to  enroll). 
In  addition,  any  period  between  an 
individual's  enrollment  date  and  the 
effective  date  of  coverage  is  treated  as  a 
waiting  period.  Thus,  for  example,  with 
respect  to  a  calendar  year  plan  that  is 
not  collectively  bargained,  an  individual 
who  was  previously  denied  late 
enrollment  due  to  a  health  factor  before 
the  effective  date  of  HIPAA  has  an 
enrollment  date  of  January  1,  1998 
(HIPAA's  effective  date  for  that  plan) 
and  a  waiting  period  that  begins  on  that 
date.  Moreover,  because  any  waiting 
period  must  begin  on  the  individual's 
enrollment  date,  January  1, 1998,  and 
the  maximum  preexisting  exclusion 
period  that  can  be  applied  is  12  months. 
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individuals  who  enroll  in  the  plan  on 
July  1 ,  2001  cannot  be  subject  to  any 
preexisting  condition  exclusion  period. 

Special  Transitional  Rule  for  Self- 
Funded  Non-Federal  Governmental 
Plans  Exempted  Under  45  CFR  146.180 

The  sponsor  of  a  self-funded  non- 
Federal  governmental  plan  may  elect 
under  section  2721(b)(2)  of  the  PHS  Act 
and  45  CFR  146.180  to  exempt  its  group 
health  plan  from  the  nondiscrimination 
requirements  of  section  2702  of  the  PHS 
Act  and  45  CFR  146.121.  If  the  plan 
sponsor  subsequently  chooses  to  bring 
the  plan  into  compliance  with  these 
nondiscrimination  requirements,  the 
plan  must  provide  notice  to  that  effect 
to  individiials  who  were  denied 
enrollment  based  on  one  or  more  health 
factors,  and  afford  those  individuals  an 
opportunity,  that  continues  for  at  least 
30  days,  to  enroll  in  the  plan.  (An 
individual  is  considered  to  have  been 
denied  coverage  if  he  or  she  failed  to 
apply  for  coverage  because,  given  an 
exemption  election  under  45  CFR 
146.180,  it  was  reasonable  to  believe 


that  an  application  for  coverage  would 
have  been  denied  based  on  a  health     - 
factor.)  The  notice  must  specify  the 
effective  date  of  compliance,  and  inform 
the  individual  regarding  any  enrollment 
restrictions  that  may  apply  under  the 
terms  of  the  plan  once  the  plan  comes 
into  compliance.  The  plan  may  not  treat 
the  individual  as  a  late  enrollee  or  a 
special  enrollee.  Coverage  must  be 
effective  no  later  than  the  date  the 
exemption  election  under  45  CFR 
146.180  (with  regard  to  these 
nondiscrimination  requirements)  no 
longer  applies,  or  Jidy  1,  2001  (if  later) 
and  the  plan  was  acting  in  accordance 
with  a  good  faith  interpretation  of  the 
statutory  HIPAA  nondiscrimination 
provisions  and  guidance  published  by 
the  Health  Care  Financing 
Administration. 

m.  Fonnat  of  Regulations 

Final  and  Temporary  Treasury 
Regulations 

The  Department  of  the  Treasury  is 
issuing  a  portion  of  these  regidations  as 
final  regidations  and  a  portion  as 


temporary  and  cross-referencing 
proposed  regidations.  The  April  1997 
interim  rules  were  originally  issued  by 
Treasury  in  the  form  of  temporary  and 
cross-referencing  proposed  regulations. 
Under  section  7805(e)(2)  of  the  Code, 
however,  any  temporary  regulation 
issued  under  the  Code  expires  within 
three  years  after  the  date  issued. 
Treasury  is  issuing  final  regulations  that 
restate  the  rules  relating  to  the  HIPAA 
nondiscrimination  requirements  from 
the  April  1997  regulations  without 
significant  modification.  The  final 
regulations  apply  March  9,  2001.  Table 
1  identifies  which  paragraphs  of  the 
final  regulation  issued  today  correspond 
to  which  paragraphs  of  the  April  1997 
regulation.  New  guidance  being 
published  today  by  Treasury  is  being 
issued  as  temporary  and  cross- 
referencing  proposed  regidations.  This 
guidance  will  apply  to  group  health 
plans  beginning  with  the  first  plan  year 
on  or  after  July  1,  2001.  (These  new 
temporary  regulations  will  also  expire 
after  three  years  pursuant  to  section 
7805(e)  of  die  Code.) 


Table  1  .—Comparison  of  Treasury's  April  1997  Regulations  With  Treasury's  Final  Regulations 


Apfil  1997  regulations 

§  54.9802-1  T(a)(1)  ,. 

§  54.9802-1  T(a)(2Mi)  

§  54.9802-1  T(a)(3)  

§  54.9802-1  T(a)(4) 

§  54.9802-1  T(b)(1 )  

§ 54.9802-1  T(bK2)(i) ^. 

§  54.9802-1  T(b)(2)(li) 

§  54.9802-1  T(b)(3)  


Final  regulation  under  §9802 


§54.9802-1(a)(1),(2);  (b)(1) 
§  54.9802-1  (b)(2)(i)(A) 

[Ttie  con-esponding  provision  is  in  ttw  new  temporary  regulations.] 
§  54.9802-1  (b)(1)(iii) 
§54  9802-1  (c)(1)(i) 
§  54.9802-1  (c)(2)(i) 
§  54.9802-1  (b)(2)(i);  (c)(3) 

[Ttie  corresporiding  provision  is  in  ttie  new  proposed  regulations  for 
wellness  programs.] 


Interim  Final  Labor  and  HHS  Regulations 

The  guidance  issued  by  the  Departments  of  Labor  (Labor)  and  Health  and  Human  Services  (HHS)  in  April  1997 
is  not  subject  to  a  statutory  expiration  date.  Accordingly,  the  Labor  and  HHS  guidance  is  being  published  as  interim 
final  regulations.  These  regulations  contain  two  applicability  dates  that  parallel  the  two  separate  applicability  dates 
in  the  Treasury  guidance.  Table  2  identifies  which  paragraphs  of  the  interim  final  regulation  issued  today  are  applicable 
on  March  9,  2001  and  which  paragraphs  apply  on  or  after  July  1,  2001. 

Table  2.— Appucabiuty  Dates  for  the  Interim  Final  Regulations 


Subtect 

Paragraph  of  the  interim  final 
regulations 

Applies  3/9/01 

Applies  plan 

years  begin- 

nir>g  on  or 

after  7/1/2001 

Health  factors ; 

(a)(1)     

• 
• 

Health  factors— Evidence  of  insurability— Conditions  arising  out  of  an 

(a)(2Ki) 

act  of  domestic  vtotence. 
Health  factors— Evidence  of  insurability— Participation  in  certain  activi- 

(a)(2)(ii)  

(a)(3) 

(b)(1)(i) » 

(b)(l)(ii) 

(b)(1)(iii)  Example  1  

(b)(1)(iii)  Examples  2  through  4  

(b)(2)(i)(A) 

• 

ties. 
Health  factors— The  decision  whether  health  coverage  is  elected 

• 

Prohit>ited  discrimination  in  rules  for  eligibility — General  rule 

• 

Prohit)ited  discrimination  in  rules  for  eligibility— Rules  for  eligibility  de- 

• 

scribed. 
Prohibited  discrimination  in  eligibility — General  mie — Example  1   

• 

Prohibited    discrimination    in    eligitxlity— General    mIe— Examples    2 

• 

through  4. 
Prohibited  discrimination  in  eligibility— Application  to  benefits— No  bene- 

• 

fits  marxlated. 

Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations  1387 


Table  2.— Applicability  Dates  for  the  Interim  Final  Regulations— Continued 


Subject 


Prohibited  discrimination  in  eligibility — Application  to  benefits — Non- 
discriminatory benefit  restrictions  permitted. 

Prohibited  discrimination  in  eligibility — Application  to  t)enefits — Certain 
cost-sharing  mechanisms. 

Prohibited  discrimination  in  eligibility — /Application  to  tMnefits — Source- 
of-injury  exclusions. 

Prohibited  discrimination  in  eligibility — Application  to  benefits — Relation- 
ship to  HIPAA  preexisting  condition  exclusion  rules. 

Prohibited  discrimination  in  premiums  or  contributions — General  rule  

Prohibited  discrimination  in  premiums  or  contributions — Determining  an 
individual's  premium  rate. 

Prohibited  discrimination  in  premiums  or  contributions — Group  rating  on 
health  factors  not  restricted. 

Prohibited  discrimination  in  premiums  or  contributions — List  billing 
based  on  a  health  factor  prohibited. 

Prohibited  discrimination  in  premiums  or  contributions — Exception  for 
bona  fide  wellness  programs. 

Similariy  situated  individuals , 

Nonconfinement  and  actively-at-wor1<  provisions  


Paragraph  of  the  interim  final 
regulations 


(b)(2)(i)(B),  (C).  &  (D) 

(b)(2)(ii) 

(b)(2)(iii)  

(b)(3) 


(c)(1)(i)  . 
(c)(1)(ii) 


(c)(2)(i) 

(c)(2)(ii)  &  (iii) 
(c)(3)  


(d) 
(e) 


Applies  3/9/01 


Applies  plan 

years  t)egin- 

ning  on  or 

after  7/1/2001 


• 
• 


Bona  fide  wellness  programs  (f)  [Resented.] 


More  favorable  treatment  of  individuals  with  adverse  health  factors  per- 
mitted. 
No  effect  on  other  laws 


(9) 
(h) 


See  proposed  regulations 

published  elsewhere  in  this 

Federal  Register. 


IV.  Interim  Final  Regulations  With 
Request  for  Comments 

The  principal  purpose  of  these 
interim  final  regulations  is  to  provide 
additional  guidance  on  how  to  comply 
with  the  HIPAA  nondiscrimination 
provisions  contained  in  section  9802  of 
the  Code,  section  702  of  ERISA,  and 
section  2702  of  the  PHS  Act.  Code 
section  9833,  ERISA  section  734,  and 
PHS  Act  section  2792  authorize  the 
Secretaries  of  the  Treasury,  Labor,  and 
HHS  to  issue  any  interim  final  rules  as 
the  Secretaries  deem  are  appropriate  to 
carry  out  certain  provisions  of  HIPAA, 
including  the  nondiscrimination 
provisions.  As  explained  below,  the 
Secretaries  have  determined  that  these 
regulations  should  be  issued  as  interim 
final  rules  with  requests  for  comments. 

HIPAA  was  enacted  in  August  of 
1996.  The  Secretaries  first  issued 
interim  final  rules  providing  guidance 
on  HIPAA's  nondiscrimination 
provisions  in  April  of  1997.  In 
publishing  this  guidance,  the  Secretaries 
relied  on  the  authority  granted  in 
section  9833  of  the  Code,  section  734  of 
ERISA,  and  section  2792  of  die  PHS  Act, 
as  well  as  other  authority  including 
section  101(g)(4)  of  HIPAA  and  section 
505  of  ERISA.  As  part  of  the  April  1997 
rulemaking,  the  Secretaries  requested 
comments  on  whether  additional 
guidance  was  needed  concerning  the 
extent  to  which  the  statutory  HIPAA 
nondiscrimination  provisions  prohibit 


discrimination  against  individuals  in 
eligibility  for  particular  benefits;  the 
extent  to  which  the  statute  may  permit 
benefit  limitations  based  on  the  source 
of  an  injury;  the  permissible  standards 
for  defining  groups  of  similarly  situated 
individuals;  the  application  of  the 
prohibitions  on  discrimination  between 
groups  of  similarly  situated  individuals; 
and  the  permissible  standards  for 
determining  bona  fide  wellness 
programs.  Numerous  comments  were 
received  in  response  to  this  request. 

After  evaluating  all  of  the  comments, 
and  after  speaking  with  various 
interested  parties  in  the  course  of  an 
extensive  educational  outreach 
campaign,  the  Departments  have 
developed  these  comprehensive 
regulations.  Among  other  things,  the 
comments  reflected  the  need  for  more 
comprehensive  guidance  on  the 
application  of  the  nondiscrimination 
provisions.  In  the  period  since  HIPAA 
was  enacted  and  the  April  1997 
regulations  were  issued,  numerous 
issues  have  arisen  concerning  how 
plans  and  issuers  should  apply  the 
nondiscrimination  provisions.  In 
addition,  the  number  of  comments  and 
the  breadth  of  issues  raised 
demonstrates  that  these  regulations 
should  go  into  effect  on  an  interim  basis 
pending  receipt  of  further  comments. 
This  need  to  act  on  an  interim  basis  is 
also  supported  by  the  General 
Accounting  Office's  request  that  the 


Departments  "promptly  complete 
regulations  related  to  HIPAA's  non- 
discrimination provisions"  (GAO/HEHS 
00-85).  Therefore,  the  Departments  have 
determined  that  it  is  appropriate  to 
issue  the  guidance  on  an  interim  final 
basis,  with  the  exception  of  the  bona 
fide  wellness  program  provisions.'^ 
With  respect  to  these  last  provisions,  the 
Departments  would  like  to  better 
develop  the  administrative  record  before 
any  provisions  regarding  such  programs 
go  into  effect. 

The  Secretaries  believe  that  this 
period  of  interim  effectiveness  will 
provide  ample  opportunity  for  the 
regulated  community  to  comment 
specifically  on  this  comprehensive 
guidance,  providing  a  sound  basis  for 
developing  final  rules.  The  Departments 
are  seeking  comments  from  all  those 
affected  by  these  regulations,  and  the 
Departments  will  consider  such 
comments  and  will  reevaluate  these 
regulations  following  the  comment 
period  in  the  same  way  that  it  would  if 
the  regulations  had  been  published  in 
proposed  form.  Based  on  such 
comments  and  other  information 
obtained  through  the  administration  of 
the  nondiscrimination  requirements,  the 
Departments  will  make  any  necessary 
modifications  to  the  regulations  when 
they  are  issued  in  final  form. 


'^See  proposed  rules  relating  to  Ixina  fide 
wellness  programs  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
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V.  Economic  Impact  and  Paperwork 
Burden 

Summary — Department  of  Labor  and 
Department  of  Health  and  Human 
Services 

HIPAA's  nondiscrimination 
provisions  generally  prohibit  group 
health  plans  and  group  health  plan 
issuers  from  discriminating  against 
individuals  in  eligibility  or  premium  on 
the  basis  of  health  status  factors.  The 
Departments  crafted  this  regulation  to 
secure  these  protections  as  intended  by 
Congress  in  as  economically  efficient  a 
manner  as  possible,  and  believe  that  the 
economic  benefits  of  the  regulation 
outweigh  its  costs. 

The  primary  economic  benefits 
associated  with  securing  HIPAA's 
nondiscrimination  provisions  derive 
from  increased  access  to  affordable 
group  health  plan  coverage  for 
individuals  with  health  problems. 
Increased  access  benefits  both  newly 
covered  individuals  and  society  at  large. 
It  fosters  expanded  insurance  coverage, 
timelier  and  fuller  medical  care,  better 
health  outcomes,  and  improved 
productivity  and  quality  of  life.  This  is 
especially  true  for  the  individuals  most 
affected  by  HIPAA's  nondiscrimination 
provisions — those  with  adverse  heedth 
conditions.  Denied  insurance, 
individuals  in  poorer  health  are  more 
likely  to  suffer  economic  hardship,  to 
forgo  badly  needed  care  for  financial 
reasons,  and  to  suffer  adverse  health 
outcomes  as  a  residt.  For  them,  gaining 
insurance  is  more  likely  to  mean  gaining 
economic  security,  receiving  timely, 
quality  care,  and  living  healthier,  more 
productive  lives. 

Additional  economic  benefits  derive 
directly  from  the  improved  clarity 
provided  by  the  regiilation.  The 
regulation  will  reduce  uncertainty  and 
costly  disputes  and  promote  confidence 
in  h^th  benefits'  value,  thereby 
improving  labor  market  efficiency  and 
fostering  the  establishment  and 
continuation  of  group  health  plans. 

The  Departments  estimate  mat  the 
cost  of  plans  to  implement  amendments 
in  order  to  comply  with  this  regulation, 
revise  materials  accordingly,  and 
provide  notices  of  opportunities  to 
enroll  as  required  by  the  regulation  will 
amount  to  less  than  $19  million.  This  is 
a  one-time  cost  distinguishable  from  the 
transfer  that  will  resiUt  from  the  self- 
implementing  requirements  of  HIPAA's 
nondiscrimination  provisions  and  the 
discretion  exercised  by  the  Departments 
in  this  regulation. 

Such  a  transfer  occurs  when  resources 
are  redistributed  without  any  direct 
change  in  aggregate  social  welfare.  In 
this  instance,  the  premium  and  claims 


cost  incurred  by  group  health  plans  to 
provide  coverage  under  HIPAA's 
statutory  nondiscrimination  provisions 
to  individuals  previously  denied 
coverage  or  offered  restricted  coverage 
based  on  health  factors  are  offset  by  the 
commensurate  or  greater  benefits 
realized  by  the  newly  eligible 
participants  on  whose  behalf  the 
premiums  or  claims  are  paid.  Although 
the  Departments  are  not  aware  of  any 
published  estimates  of  transfers 
attributable  to  HIPAA's  statutory 
nondiscrimination  provisions,  a  rough 
attempt  to  gauge  the  order  of  magnitude 
of  this  transfer  suggests  that  it  may 
amount  to  more  than  $400  million 
annually,  which  is  a  small  fraction  of  1 
percent  of  total  expenditures  by  group 
plans.  The  regulation  clarifies  at  the 
margin  exactly  what  practices  are 
permitted  or  prohibited  by  these 
provisions,  and  may  have  the  effect  of 
slightly  increasing  the  amount  of  this 
transfer. 

Executive  Order  12866^Department  of 
Labor  and  Department  of  Health  and 
Human  Services 

Under  Executive  Order  12866,  the 
Departments  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  raises  novel  policy  issues  arising 
out  of  legal  mandates.  In  addition,  the 
magnitude  of  the  transfer  that  arises 
from  the  implementation  of  HIPAA's 
statutory  nondiscrimination  provisions 
is  estimated  to  exceed  $100  million. 
Therefore,  this  notice  is  "significant" 
and  subject  to  OMB  review  under 
Sections  3(f)(1)  and  3(f)(4)  of  the 


Executive  Order.  Consistent  with  the 
Executive  Order,  the  Departments  have 
assessed  the  costs  and  benefits  of  this 
regulatory  action.  The  Departments' 
assessment,  and  the  analysis  underlying 
that  assessment,  is  detailed  below.  The 
Departments  performed  a 
comprehensive,  unified  analysis  to 
estimate  the  costs  and  benefits 
attributable  to  the  interim  regulation  for 
purposes  of  compliance  with  the 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act. 

1.  Statement  of  Need  for  Proposed 
Action 

These  interim  regulations  are  needed 
to  clarify  and  interpret  the  HIPAA 
nondiscrimination  provisions 
(prohibiting  discrimination  against 
individual  participants  and 
beneficiaries  based  on  health  status) 
under  section  702  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  section  2702  of  the  Public 
Health  Service  Act,  and  section  9802  of 
the  Internal  Revenue  Code  of  1986.  The 
provisions  are  needed  to  ensure  that 
group  health  plans  and  group  health 
insurers  and  issuers  do  not  discriminate 
against  individuals,  participants,  and 
beneficiaries  based  on  any  health  factors 
with  respect  to  health  care  coverage  and 
premiums.  Additional  guidance  was 
required  to  explain  the  application  of 
the  statute  to  benefits,  clarify  the 
relationship  between  the  HEPAA 
nondiscrimination  provisions  and  the 
HIPAA  preexisting  condition  exclusion 
limitations,  explain  the  applications  of 
these  provisions  to  premiums,  describe 
similarly  situated  individuals,  explain 
the  application  of  the  provisions  to 
actively-.at-work  and  nonconfinement 
clauses,  clarify  that  more  favorable 
treatment  of  individuals  with  mediced 
needs  generally  is  permitted,  and 
describe  plans'  and  issuers'  obligations 
with  respect  to  plan  amendments. 

2.  Costs  and  Benefits 

The  primary  economic  benefits 
associated  with  the  HIPAA 
nondiscrimination  provisions  derive 
from  increased  access  to  affordable 
group  health  plan  coverage  for 
individuals  with  health  problems. 
Expanding  access  benefits  both  newly 
covered  individuals  and  society  at  large 
by  fostering  expanded  insurance 
coverage,  timelier  and  fuller  medical 
care,  better  health  outcomes,  and 
improved  productivity  and  quality  of 
life.  Additional  economic  benefits 
derive  directly  from  the  improved 
clarity  provided  by  the  regulation.  By 
clarifying  employees'  rights  and  plan 
sponsors'  obligations  ujider  HIPAA's 
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nondiscrimination  provisions,  the 
regulation  will  reduce  imcertainty  and 
costly  disputes  and  promote  confidence 
in  health  benefits'  value,  thereby 
improving  labor  market  efficiency  and 
fostering  the  establishment  and 
continuation  of  group  health  plans. 
"    The  Departments  estimate  mat  the 
cost  to  plans  to  implement  amendments 
in  order  to  comply  with  this  regulation, 
revise  materials  accordingly,  and 
provide  notices  of  opportunities  to 
enroll  as  required  by  the  regulation  will 
amoimt  to  less  than  $19  million.  This  is 
a  one-time  cost  distinguishable  from  the 
transfer  that  will  result  from  the  self- 
implementing  requirements  of  HIPAA's 
nondiscrimination  provisions  and  the 
discretion  exercised  by  the  Departments 
in  this  regulation. 

Such  a  transfer  occurs  when  resources 
are  redistributed  without  any  direct 
change  in  aggregate  social  welfare.  In 
this  instance,  the  premium  and  claims 
cost  incurred  by  group  health  plans  to 
provide  coverage  imder  HIPAA's 
statutory  nondiscrimination  provisions 
to  individuals  previously  denied 
coverage  or  offered  restricted  coverage 
based  on  health  factors  are  offset  by  the 
conmiensurate  or  greater  benefits 
realized  by  the  newly  eligible 
participants  on  whose  behalf  the 
premiums  or  claims  are  paid.  Although 
the  Departments  are  not  aware  of  any 
published  estimates  of  transfers 
attributable  to  HIPAA's  statutory 
nondiscrimination  provisions,  a  rough 
attempt  to  gauge  the  order  of  magnitude 
of  this  transfer  suggests  that  it  may 
amount  to  more  than  $400  million 
annually.  The  regulation  clarifies  at  the 
margin  exactly  what  practices  are 
permitted  or  prohibited  by  these 
provisions,  and  may  have  the  effect  of 
slightly  increasing  the  amoimt  of  this 
transfer.  The  Departments  note  that  this 
transfer  is  the  direct  reflection  of  the 
intent  and  beneficial  effect  of  HIPAA's 
nondiscrimination  provisions: 
increasing  access  to  affordable  group 
health  plan  coverage  for  individuals 
with  health  problems.  They  also  note 
that  even  the  full  transfer  to  plans 
attributable  to  HIPAA's  statutory 
nondiscrimination  provisions  probably 
amounts  to  a  small  fraction  of  1  percent 
of  total  expenditures  bv  these  plans. 

The  Departments  believe  that  the 
benefits  of  the  regulation  outweigh  its 
costs. 

A  fuller  discussion  of  the 
Departments  assessment  of  the  costs  and 
benefits  of  this  regulation  is  provided 
below. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 


certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Unless  an  agency  certifies  that 
a  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  603  of  the  RFA  requires  that  the 
agency  present  an  initial  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  proposed 
nde  making  describing  the  impact  of  the 
rule  on  small  entities  and  seeking  public 
comment  on  such  impact.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

Because  these  rules  are  being  issued 
as  interim  final  rules  and  not  as  a  notice 
of  proposed  rule  making,  the  RFA  does 
not  apply  and  the  Departments  are  not 
required  to  either  certify  that  the  ruje 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
or  conduct  a  regulatory  flexibility 
analysis.  The  Departments  nonedieless 
crafted  this  regidation  in  careful 
consideration  of  its  effects  on  small 
entities,  and  have  conducted  an  analysis 
of  the  likely  impact  of  the  rules  on  small 
entities. 

For  purposes  of  this  discussion,  the 
Departments  consider  a  small  entify  to 
be  an  employee  benefit  plan  with  fewer 
than  100  participants.  The  basis  of  this 
definition  is  fovmd  in  section  104(a)(2) 
of  ERISA,  which  permits  the  Secretary 
of  Labor  to  prescribe  simplified  annual 
reports  for  pension  plans  which  cover 
fewer  than  100  participants.  The 
Departments  believe  that  assessing  the 
impact  of  this  interim  final  rule  on 
small  plans  is  an  appropriate  substitute 
for  evaluating  the  effect  on  small 
entities  as  that  term  is  defined  in  the 
RFA. 

Small  plans  in  particular  will  benefit 
from  the  regulations'  provisions  that 
affirm  and  clarify  the  flexibility 
available  to  plans  under  HIPAA's 
nondiscrimination  requirements. 
Consideration  of  small  plans'  needs  and 
circumstances  played  an  important  part 
in  the  development  of  these  provisions. 
These  provisions  are  discussed  in  more 
detail  below. 

The  Departments  estimate  that  plans 
with  100  or  fewer  participants  will 
incur  costs  of  $4  million  on  aggregate  to 
amend  their  provisions  to  comply  with 
the  regidation  and  revise  their  materials 
accordingly.  These  costs  generally  will 
fall  directly  to  issuers  who  supply  small 
group  insurance  products  and  stop-loss 
insurers  who  provide  services  to  small 
self-insured  plans,  who  will  spread 


those  costs  across  the  much  larger 
niunber  of  small  plans  that  buy  them. 
These  same  small  plans  will  incur  costs 
of  $10  million  to  prepare  and  distribute 
notices  of  enrollment  opportunities  as 
required  by  the  regulation,  the 
Departments  estimate.  The  total 
economic  cost  to  small  plans  to  comply 
with  this  regulation  is  estimated  to  be 
$14  million.  This  is  a  one-time  cost 
distinguishable  from  the  transfer  that 
will  result  irom  the  self-implementing 
requirements  of  HIPAA's 
nondiscrimination  provisions  and  the 
discretion  exercised  by  the  Departments 
in  this  regulation. 

Such  a  transfer  occurs  when  resources 
are  redistributed  without  any  direct 
change  in  aggregate  social  welfare.  In 
this  instance,  the  premium  and  claims 
cost  incurred  by  group  health  plans  to 
provide  coverage  under  HIPAA's 
statutory  nondiscrimination  provisions 
to  individuals  previously  denied 
coverage  or  offered  restricted  coverage 
based  on  health  factors  are  offset  by  the 
commensurate  or  greater  benefits 
realized  by  the  newly  eligible 
participants  on  whose  behalf  the 
premiums  or  claims  are  paid.  The 
Departments  note  that  transfers  to  small 
plans  attributable  to  HIPAA's  statutory 
nondiscrimination  provisions  may 
amount  to  approximately  $110  million. 
The  regulation  clarifies  at  the  margin 
exactly  what  practices  are  permitted  or 
prohibited  by  these  provisions,  and  may 
have  the  effect  of  slightly  increasing  the 
amoimt  of  this  transfer.  The 
Departments  note  that  this  transfer  is 
the  direct  reflection  of  the  intent  and 
beneficial  effect  of  HIPAA's 
nondiscrimination  provisions: 
increasing  access  to  affordable  group 
health  plan  coverage  for  individuals 
with  health  problems.  They  also  note 
that  even  the  full  transfer  to  small  plans 
attributable  to  HIPAA's  statutory 
nondiscrimination  provisions  amounts 
to  a  small  fraction  of  total  expenditures 
by  these  plans. 

Paperwork  Reduction  Act — Department 
of  Labor  and  Department  of  the 
Treasury 

1 .  Department  of  Labor 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95),  44  U.S.C.  3506(c)(2)(A). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format. 
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reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  is 
soliciting  comments  concerning  the 
proposed  information  collection  request 
(ICR)  included  in  the  Interim  Final 
Rules  for  Nondiscrimination  in  Health 
Coverage  in  the  Group  Market. 

The  Department  has  submitted  this 
ICR  using  emergency  review  procedures 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  and  clearance  in 
accordance  with  PRA  95.  OMB  approval 
has  been  requested  by  March  9,  2001. 
The  Department  and  OMB  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
the  responses. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington  DC  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  may  be  submitted 
through  March  9,  2001.  OMB  requests 
that  comments  be  received  within 
February  7,  2001  of  the  publication  of 
the  Interim  Final  Rule  to  ensure  their 
consideration  in  OMB's  review  of  the 
request  for  emergency  approval.  All 
comments  will  be  shared  among  the 
Departments. 

Requests  for  copies  of  the  ICR  may  be 
addressed  to:  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor.  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW.  Room  N-5647. 
Washington,  DC,  20210.  Telephone: 


(202)  219-4782;  Fax:  (202)  21»-4745 
(these  are  not  toll-free  numbers). 

2.  Department  of  the  Treasury 

The  collection  of  information  is  in  26 
CFR  54.9802-lT(/)(3)(ii)  and  (iii).  This 
information  is  required  to  be  provided 
so  that  participants  who  have  been 
denied  group  health  plan  coverage 
based  on  a  health  status  factor  may  be 
made  aware  of  the  opportunity  to  enroll 
in  the  plan.  The  likely  respondents  are 
business  or  other  for-profit  institutions, 
non-profit  institutions,  small  businesses 
or  organizations,  and  Taft-Hartley  trusts. 
Responses  to  this  collection  of 
information  are  mandatory  for  affected 
group  health  plans. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC, 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer.  T:FP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
February  7,  2001.  In  light  of  the  request 
for  OMB  clearance  by  March  9,  2001, 
the  early  submission  of  comments  is 
encoiuaged  to  ensuje  their 
consideration.  Comments  are 
specifically  requested  concerning: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

•  How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

•  How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  information,  including  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

•  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

3.  Description  of  Collection  of 
Information 

29  CFR  2590.702(i)(3)(ii)  and  (iu)  and 
26  CFR  54.9802-lT(i)(3)(ii)  and  (iii)  of 
these  interim  rules  include  information 
collection  requests.  Paragraphs  (j)(3)(ii) 


and  (iii)  describe  the  requirement  that 
individuals  previously  denied  coverage 
imder  a  group  health  plan  be  provided 
with  an  opportiinity  to  enroll  in  the 
plan,  and  a  notice  concerning  this 
opportunity.  Piusuant  to  paragraph 
(j)(3)(ii),  where  coverage  denials  were 
not  based  on  a  good  faith  interpretation 
of  section  702  of  the  ERISA  and  section 
9802  of  the  Code,  notices  of  the 
opportimity  for  individuals  previously 
denied  coverage  to  enroll  are  required  to 
be  provided  within  60  days  of 
publication  of  this  interim  final  rule. 
Where  coverage  was  denied  based  on  a 
good  faith  interpretation  of  section  702 
of  ERISA  and  section  9802  of  the  Code, 
the  plan  or  issuer  must  provide  notice 
of  the  opportunity  to  enroll  that 
continues  for  at  least  30  days,  with 
coverage  effective  no  later  than  July  1, 
2001. 

The  method  of  estimating  the  hour 
and  cost  burdens  of  the  information 
collection  request  is  described  in  the 
section  of  this  preamble  appearing 
below  entitled  Costs  and  Benefits  of  the 
Regulation.  Generally,  the  Departments 
have  conservatively  estimated  that  all 
group  health  plans  that  excluded 
individuals  on  the  basis  of  health  status 
factors  prior  to  HIPAA's  enactment  will 
provide  a  notice  of  the  opportimity  to 
enroll  to  all  participants.  The  total 
burden  of  providing  notices  to 
participants  of  private  employers  is 
divided  equally  between  die 
Departments  of  Labor  and  Treasury. 

Paragraph  (h).  No  effect  on  other  laws, 
is  not  considered  to  include  an 
information  collection  request  because 
the  provision  makes  no  substantive  or 
material  change  to  the  Department  of 
Labor's  existing  information  collection 
request  for  the  Summary  Plan 
Description  and  Summary  of  Material 
Modifications  currently  approved  under 
OMB  control  number  1210-0039. 

Type  of  Review:  New. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor; 
U.S.  Department  of  the  Treasury, 
Internal  Revenue  Service. 

Title:  Notice  of  Opportunity  To 
Enroll. 

OMB  Number:  1210-ONEW;  1545- 
ONEW. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 
institutions;  Not-for-profit  institutions. 

Total  Respondents:  120,000. 

Frequency  of  Response:  One  time. 

Total  Responses:  2.0  million. 

Estimated  Burden  Hours:  5,950 
(Pension  and  Welfare  Benefits 
Administration);  5,950  (Internal 
Revenue  Service). 

Estimated  Annual  Costs  (Operating 
and  Maintenance):  $5.1  million 


V 


Federal  Register / Vol.  66,  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations 


1391 


(Pension  and  Welfare  Benefits 
Administration);  $5.1  million  (Internal 
Revenue  Service). 

Estimated  Total  Annual  Costs:  $5.1 
million  (Pension  and  Welfare  Benefits 
Administration);  $5.1  million  (Internal 
Revenue  Service). 

Comments  submitted  in  response  to 
the  information  collection  provisions  of 
these  Interim  Final,  final,  and  temporary 
rules  will  be  shared  among  the 
Departments  and  summarized  and/or 
included  in  the  request  for  continuing 
OMB  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Paperwork  Reduction  Act — Department 
of  Health  and  Human  Services 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
provide  a  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  OMB  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  shoidd  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA    • 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are,  however,  requesting  em 
emergency  review  of  this  interim  final 
rule  with  comment  period.  In 
compliance  with  section  3506(c)(2)(A) 
of  the  PRA,  we  are  submitting  to  OMB 
the  following  requirements  for 
emergency  review.  We  are  requesting  an 
emergency  review  because  die 
collection  of  this  information  is  needed 
before  the  expiration  of  the  normal  time 
limits  under  OMB's  regulations  at  5  CFR 
Part  1320.  to  ensure  compliance  with 
section  2702  of  the  PHS  Act.  This 
section  generally  prohibits  group  health 
plans  and  group  health  insurance 
issuers  from  discriminating  against 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  such 
participants  or  beneficiaries.  We  cannot 
reasonably  comply  with  normal 
clearance  procedures  because  public 
harm  is  likely  to  result  if  the  agency 
cannot  enforce  the  requirements  of  this 
section  2702  of  the  PHS  Act  in  order  to 
ensure  that  individual  participants  or 


beneficiaries  are  not  subject  to  unfair 
discrimination. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  60  working 
days  after  the  publication  of  this  rule, 
with  a  180-day  approval  period.  Written 
comments  and  recomniendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  within 
30  working  days  after  the  publication  of 
this  rule. 

During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  aimoimcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

We  are  soliciting  public  comment  on 
each  of  the  issues  for  the  provisions 
summarized  below  that  contain 
information  collection  requirements: 

Section  146.121    Prohibiting 
Discrimination  Against  Participants  and 
Beneficiaries  Based  on  a  Health  Factor. 

(h)  No  effect  on  other  laws.  Although 
this  section  generally  does  not  impose 
new  disclosure  obligations  on  plans  and 
issuers,  this  paragraph  (h)  states  that 
this  section  does  not  affect  any  other 
laws,  including  those  that  require 
accurate  disclosures  and  prohibit 
intentional  misrepresentation. 
Therefore,  plan  documents  (including, 
for  example,  group  health  insurance 
policies  and  certificates  of  insiu^ance) 
must  be  amended  if  they  do  not 
accurately  reflect  the  requirements  set 
forth  in  this  section,  by  the  applicability 
date  of  this  section. 

The  revisions  to  the  plan  documents 
are  intended  to  eliminate  provisions 
that  do  not  comply  with  the  HIPAA 
nondiscrimination  statute  and 
regulations.  In  particular,  it  is 
anticipated  that  changes  will  be 
required  to  the  majority  of  actively-at- 
work  provisions  and  nonconfinement 
clauses  found  in  plan  documents.  The 
modifications  are  to  be  made  by  the 
applicability  date  of  the  regulation  and 
the  requirements  do  not  impose  any  on- 
going biuden.  The  revisions  are 
anticipated  to  take  100  hours  for  state 
governmental  plans  and  4,900  hours  for 
local  governmental  plans.  The  changes 
are  expected  to  involve  one  hour  of  an 
attorney's  time  at  a  $72  hourly  rate.  The 
corresponding  plan  amendment  cost  to 
be  performed  by  service  providers  who 
are  acting  on  behalf  of  the  plans,  is 
$32,000  for  State  governmental  plans 
and  $1,311,000  for  local  governmental 
plans. 

(i)  Special  transitional  rule  for  self- 
funded  non-Federal  governmental  plans 


exempted  under  45  CFR  146.180. 
Paragraph  (4)(i)  requires  that  if  coverage 
has  been  denied  to  any  individual 
because  the  sponsor  of  a  self-funded 
non-Federal  governmental  plan  has 
elected  imder  §  146.180  of  this  part  to 
exempt  the  plan  from  the  requirements 
of  this  section,  and  the  plan  sponsor 
subsequently  chooses  to  bring  the  plan 
into  compliance  with  the  requirements 
of  this  section,  the  plan  must:  notify  the 
individual  that  the  plan  will  be  coming 
into  compliance  with  the  requirements 
of  this  section;  afford  the  individual  an 
opportimity  that  continues  for  at  least 
30  days,  specify  the  effective  date  of 
compliance;  and  inform  the  individual 
regarding  any  enrollment  restrictions 
that  may  apply  under  the  terms  of  the 
plan  once  the  plan  is  in  compliance 
with  this  section  (as  a  matter  of 
administrative  convenience;  the  notice 
may  be  disseminated  to  all  employees). 

The  regulation  clarifies  that  self- 
funded  non-Federal  governmental  plans 
are  required  to  give  individuals  who 
were  previously  discriminated  against 
an  opportunity  to  enroll,  including 
notice  of  an  opportunity  to  enroll.  The 
development  of  the  number  of  plans 
that  are  required  to  notify  individuals 
were  conservatively  arrived  at  by 
assuming  that  all  plans  which  have 
excluded  individuals  must  notify  all 
individuals  who  are  eligible  to 
participate  in  the  plan.  Development  of 
the  transitional  notices  are  estimated  to 
take  0  hours  for  State  governmental 
plans  and  200  hours  for  local 
governmental  plans.  The  corresponding 
burden  for  work  performed  by  service 
providers  is  anticipated  to  be  $1,000  for 
State  governmental  plans  and  $535,000 
for  local  governmental  plans.  The 
DepcUtment  estimates  that  the  burden  to 
distribute  transitioned  notices  will 
require  State  governmental  plans  800 
hours  and  1 ,400  hours  for  local 
governmental  plans.  The  corresponding 
distribution  burden  performed  by 
service  providers  is  $72,000  for  State 
governmental  plans  and  $158,000  for 
local  governmental  plans. 

The  above  costs  will  be  reduced  to  the 
extent  that  State  and  local  governmental 
plans  have  elected  to  opt  out  of  the 
HIPAA  requirements.  As  of  the  date  of 
publishing,  approximately  600  plans 
have  opted  out  of  the  HIPAA  statutory 
and  regulatory  requirements. 

We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements.  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB.  A  notice 
will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 

If  you  comment  on  any  of  these 
information  collection  and  record 


1392  Federal  Register /Vol.  66.  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations 


keeping  requirements,  please  mail 
copies  directly  to  the  following: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Attn: 
John  Burke  HCFA-2022, 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC 
20503,  Attn.:  Allison  Herron  Eydt, 
HCFA-2022. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  interim  final  rule  is  subject  to  the 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.)  and  is  being 
transmitted  to  Congress  and  the 
Comptroller  General  for  review.  The 
interim  final  rule,  is  a  "major  rule,"  as 
that  term  is  defined  in  5  U.S.C.  804. 
because  it  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  As  such,  this  interim  final  rule 
is  being  transmitted  to  Congress  and  the 
Comptroller  General  for  review. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  interim  final  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  nor  does  it  include 
mandates  which  may  impose  an  annual 
biu-den  of  $100  million  or  more  on  the 
private  sector. 

Federalism  Statement — Department  of 
Labor  and  Department  of  Health  and 
Human  Services 

Executive  Order  13132  (August  4. 
1999)  outlines  fundamental  principles 
of  federalism,  and  requires  the 
adherence  to  specific  criteria  by  federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
Stafes,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Agencies 
promulgating  regulations  that  have 
these  federalism  implications  must 
consult  with  State  and  local  officials, 
and  describe  the  extent  of  their 
considtation  and  the  nature  of  the 
concerns  of  State  and  local  officials  in 
the  preamble  to  the  regulation. 


In  the  Departments'  view,  these 
interim  final  regulations  do  not  have 
federalism  implications,  because  they 
do  not  have  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
national  government  and  States,  or  on 
the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  This  is  largely  because, 
with  respect  to  health  insiu-ance  issuers, 
the  vast  majority  of  States  have  enacted 
laws  which  meet  or  exceed  the  federal 
standards  in  HIPAA  prohibiting 
discrimination  based  on  health  factors. 
Therefore,  the  regulations  are  not  likely 
to  require  substantial  additional 
oversight  of  States  by  the  Department  of 
Health  and  Human  Services. 

In  general,  through  section  514, 
ERISA  supersedes  State  laws  to  the 
extent  that  they  relate  to  any  covered 
employee  benefit  plan,  and  preserves 
State  laws  that  regulate  insurance, 
banking,  or  securities.  While  ERISA 
prohibits  States  from  regulating  a  plan 
as  an  insurance  or  investment  company 
or  bank,  HIPAA  added  a  new 
preemption  provision  to  ERISA  (as  well 
as  to  the  PHS  Act)  preserving  the 
applicability  of  State  laws  establishing 
requirements  for  issuers  of  group  health 
insurance  coverage,  except  to  the  extent 
that  these  requirements  prevent  the 
application  of  the  portability,  access, 
and  renewability  requirements  of 
HIPAA.  The  nondiscrimination 
provisions  that  are  the  subject  of  this 
rulemaking  are  included  among  those 
requirements. 

m  enacting  these  new  preemption 
provisions.  Congress  indicated  its  intent 
to  establish  a  preemption  of  State 
insurance  requirements  only  to  the 
extent  that  those  requirements  prevent 
the  application  of  the  basic  protections 
set  forth  in  HIPAA.  HIPAA's  Conference 
Report  states  that  the  conferees  intended 
the  narrowest  preemption  of  State  laws 
with  regard  to  health  insiu-ance  issuers. 
H.R.  Conf.  Rep.  No.  736, 104th  Cong.  2d 
Session  205  (1996).  Consequently, 
under  the  statute  and  the  Conference 
Report,  State  insurance  laws  that  are 
more  stringent  than  the  federal 
requirements  are  imlikely  to  "prevent 
the-application  of  the  IflPAA 
nondiscrimination  provisions. 

Accordingly,  States  are  given 
significant  latitude  to  impose 
requirements  on  health  insiuance 
issuers  that  are  more  restrictive  than  the 
federal  law.  In  many  cases,  the  federal 
law  imposes  minimiiTn  requirements 
which  States  are  bee  to  exceed. 
Guidance  conveying  this  interpretation 
was  published  in  the  Federal  Register 
on  April  8, 1997  and  these  regulations 
do  not  reduce  the  discretion  given  to  the 
States  by  the  statute.  It  is  the 


Departments'  imderstanding  that  the 
vast  majority  of  States  have  in  fact 
implemented  provisions  which  meet  or 
exceed  the  minimum  requirements  of 
the  HIPAA  non-discrimination 
provisions. 

HIPAA  provides  that  the  States  may 
enforce  the  provisions  of  HIPAA  as  they 
pertain  to  issuers,  but  that  the  Secretary 
of  Health  and  Human  Services  must 
enforce  any  provisions  that  a  State  fails 
to  substantially  enforce.  When 
exercising  its  responsibility  to  enforce 
the  provisions  of  HIPAA,  HCFA  works 
cooperatively  with  the  States  for  the 
purpose  of  addressing  State  concerns 
and  avoiding  conflicts  with  the  exercise 
of  State  authority.  1*  HCFA  has 
developed  procedures  to  implement  its 
enforcement  responsibilities,  and  to 
afford  the  States  the  maximum 
opportimity  to  enforce  HIPAA's 
requirements  in  the  first  instance. 
HCFA's  procediues  address  the 
handling  of  reports  that  States  may  not 
be  enforcing  HIPAA's  requirements,  and 
the  mechanism  for  allocating 
enforcement  responsibility  between  the 
States  and  HCFA.  To  date,  HCFA  has 
had  occasion  to  enforce  the  HIPAA  non- 
discrimination  provisions  in  only  two 
States. 

Although  the  Departments  conclude 
that  these  interim  final  rules  do  not 
have  federalism  implications,  in 
keeping  with  the  spirit  of  the  Executive 
Order  that  agencies  closely  examine  any 
policies  that  may  have  federalism 
implications  or  limit  the  policy  making 
discretion  of  the  States,  the  E)epartment 
of  Labor  and  HCFA  have  engaged  in 
numerous  efforts  to  consult  with  and 
work  cooperatively  with  affected  State 
and  local  officials. 

For  example,  the  Departments  were 
aware  that  some  States  conunented  on 
the  way  the  federal- provisions  should  be 
interpreted.  Therefore,  the  Departments 
have  sought  and  received  input  fi-om 
State  insurance  regulators  and  the 
National  Association  of  Insurance 
Commissioners  (NAIC).  The  NAIC  is  a 
non-profit  corporation  established  by 
the  insurance  commissioners  of  the  50 
States,  the  District  of  Columbia,  and  the 
four  U.S.  territories,  that  among  other 


>*This  authority  applies  to  insurance  issued  with 
respect  to  group  health  plans  generally,  including 
plans  covering  employees  of  church  organizations. 
Thus,  this  discussion  of  federalism  applies  to  all 
group  health  insurance  coverage  that  is  subject  to 
the  PHS  Act,  including  those  church  plans  that 
provide  coverage  through  a  health  insurance  issuer 
(but  not  to  church  plans  that  do  not  provide 
coverage  through  a  health  insurance  issuer).  For 
additional  information  relating  to  the  application  of 
these  nondiscrimination  rules  to  church  plans,  see 
the  preamble  to  regulations  being  proposed 
elsewhere  in  this  issue  of  the  Fedoral  Register 
regarding  section  9802(c)  of  the  Code  relating  to 
church  plans. 
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things  provides  a  forum  for  the 
development  of  uniform  policy  when 
uniformity  is  appropriate.  Its  members 
meet,  discuss,  and  offer  solutions  to 
mutual  problems.  The  NAIC  sponsors 
quarterly  meetings  to  provide  a  fonun 
for  the  exchange  of  ideas,  and  in-depth 
consideration  of  insurance  issues  by 
regulators,  industry  representatives,  and 
consiuners.  HCFA  and  Department  of 
■Labor  staff  have  attended  the  quarterly 
meetings  consistently  to  listen  to  the 
concerns  of  the  State  Insurance 
Departments  regarding  HIPAA  issues, 
including  the  nondiscrimination 
provisions.  In  addition  to  the  general 
discussions,  committee  meetings  and 
task  groups,  the  NAIC  sponsors  the 
following  two  standing  HIPAA  meetings 
for  members  diuing  the  quarterly 
conferences: 

•  HCFA/DOL  Meeting  on  HIPAA 
Issues  (This  meeting  provides  HCFA 
and  Labor  the  opportunity  to  provide 
updates  on  regulations,  bulletins, 
enforcement  actions  and  outreach 
efforts  regarding  HIPAA.) 

•  The  NAIC/HCFA  Liaison  Meeting 
(This  meeting  provides  HCFA  and  the 
NAIC  the  opportunity  to  discuss  HIPAA 
and  other  health  care  programs.) 

In  addition,  in  developing  these 
interim  final  regulations,  the 
Departments  consulted  with  the  NAIC 
and  requested  their  assistance  to  obtain 
information  from  the  State  Insurance 
Departments.  Specifically,  we  sought 
and  received  their  input  on  certain 
insurance  rating  practices  and  late 
enrollment  issues. 

..The  Departments  employed  the 
States'  insights  on  insurance  rating 
practices  in  developing  the  provisions 
prohibiting  "list-billing,"  and  their 
experience  with  late  enrollment  in 
crafting  the  regulatory  provision 
clarifying  the  relationship  between  the 
nondiscrimination  provisions  and  late 
enrollment.  Specifically,  the  regulations 
clarify  that  while  late  enrollment,  if 
offered  by  a  plan,  must  be  available  to 
all  similarly  situated  individuals 
regardless  of  any  health  factor,  an    ■ 
individual's  status  as  a  late  enrollee  is 
not  itself  within  the  scope  of  any  health 
factor. 

The  Departments  also  cooperate  with 
the  States  in  several  ongoing  outreach 
initiatives,  through  which  information 
on  HIPAA  is  shared  among  federal 
regulators.  State  regulators,  and  the 
regidated  community.  In  particular,  the 
Department  of  Labor  has  established  a 
Health  Benefits  Education  Campaign 
with  more  than  70  partners,  including 
HCFA,  NAIC  and  many  business  and  . 
consumer  groups.  HCFA  has  sponsored 
four  conferences  with  the  States — the 
Consumer  Outreach  and  Advocacy 


conferences  in  March  1999  and  June 
2000,  the  Implementation  and 
Enforcement  of  HIPAA  National  State- 
Federal  Conferences  in  August  1999  and 
2000.  Furthermore,  both  the  Department 
of  Labor  and  HCFA  websites  offer  links 
to  important  State  websites  and  other 
resoiu-ces,  facilitating  coordination 
between  the  State  and  federal  regulators 
and  the  regulated  commimity. 

In  conclusion,  throughout  the  process 
of  developing  these  regulations,  to  the 
extent  feasible  within  the  specific 
preemption  provisions  of  HIPAA,  the 
Departments  have  attempted  to  balance 
the  States'  interests  in  regulating  health 
insurance  issuers,  and  (Congress's  intent 
to  provide  imiform  minimum 
protections  to  consumers  in  every  State. 

Unified  Analysis  of  Costs  and  Benefits 

1 .  Introduction 

HIPAA's  nondiscrimination 
provisions  generally  prohibit  group 
health  plans  and  group  health  plan 
issuers  from  discriminating  against 
individuals  on  the  basis  of  health  status 
factors.  The  primary  effect  and  intent  of 
the  provision  is  to  increase  access  to 
affordable  group  health  coverage  for 
individuals  with  health  problems.  This 
effect,  and  the  economic  costs,  benefits, 
and  transfers  attendant  to  it,  generally 
flow  directly  from  the  HIPAAs  statutory 
provisions,  which  are  largely  self- 
implementing.  However,  the  statute 
alone  leaves  room  for  varying 
interpretations  of  exactly  which 
practices  are  prohibited  or  permitted  at 
the  margin.  This  regulation  draws  on 
the  Departments'  authority  to  clarify 
and  interpret  HIPAA's  statutory 
nondiscrimination  provisions  in  order 
to  secure  the  protections  intended  by 
Congress  for  plan  participants  and 
beneficiaries.  The  Departments  crafted  it 
to  satisfy  this  mandate  in  as 
economically  efficient  a  manner  as 
possible,  and  believe  that  the  economic 
benefits  of  the  regulation  outweigh  its 
costs.  The  analysis  underlying  this 
conclusion  takes  into  account  both  the 
effect  of  the  statute  and  the  impact  of 
the  discretion. exercised  in  the 
regulation. 

The  nondiscrimination  provisions  of 
the  HIPAA  statute  and  of  this  regulation 
generally  apply  to  both  group  health 
plans  and  to  issuers  of  group  health 
plan  policies.  Economic  theory  predicts 
that  issuers  will  pass  their  costs  of 
compliance  back  to  plans,  and  that 
plans  may  pass  some  or  all  of  issuers' 
and  their  own  costs  of  compliance  to 
participants.  This  analysis  is  carried  out 
in  light  of  this  prediction. 


2.  Costs  and  Benefits  of  HIPAA 's 
Statutory  Nondiscrimination  Provisions 

As  noted  above,  HIPAA's  statutory 
nondiscrimination  provisions  are 
largely  self-implementing  even  in  the 
absence  of  interpretive  guidance.  It  is 
the  Departments'  policy  where 
practicable  to  evaluate  such  impacts 
separately  fi-om  the  impact  of  discretion 
exercised  in  regulation.  The 
Departments  provide  qualitative 
assessments  of  the  nature  of  the  costs, 
benefits,  and  transfers  that  are  expected 
to  derive  from  statutory  provisions,  and 
provide  summaries  of  any  credible, 
empirical  estimates  of  these  effects  that 
are  available. 

To  the  Departments'  knowledge,  there 
is  no  publicly  available  work  that 
quantifies  the  magnitude  or  presents  the 
nature  of  these  benefits,  costs,  and 
transfers.  In  its  initial  scoring  of  the 
statute,  the  Congressional  Budget  Office 
did  not  separately  quantify  the  costs  of 
the  nondiscrimination  provisions. 
Therefore,  this  analysis  considers  the 
nature  of  anticipated  costs,  benefits,  and 
transfers,  and  offers  a  basis  for 
estimating  separately  the  impacts  of  the 
statute  and  regulatory  discretion,  but 
does  not  present  a  detailed  description 
of  any  other  quantitative  analysis  of  the 
statute's  impact. 

HIPAA's  statutory  nondiscrimination 
provisions  entail  new  economic  costs 
and  benefits,  as  well  as  transfers  of 
health  care  costs  among  plan  sponsors 
and  participants. 

The  primary  statutory  economic 
benefits  associated  with  the  HIPAA 
nondiscrimination  provisions  derive 
from  increased  access  to  affordable 
group  health  plan  coverage  for 
individuals  with  certain  health  status- 
related  factors.  Expanding  access 
benefits  both  newly  covered  individuals 
and  society  at  large.  Individuals  without 
health  insurance  are  less  likely  to  get 
preventive  care  and  less  likely  to  have 
a  regular  source  of  care.'  ^  A  lack  of 
health  insiu'ance  generally  increases  the 
likelihood  that  needed  medical 
treatment  will  be  forgone  or  delayed. 
Forgoing  or  delaying  care  increases  the 
risk  of  adverse  health  outcomes.  These 
adverse  outcomes  in  turn  spawn  higher 
medical  costs  which  are  often  shifted  to 
public  funding  sources  (and  therefore  to 
taxpayers)  or  to  other  payers.  They  also 
erode  productivity  and  the  quality  of 
life.  Improved  access  to  affordable  group 
health  coverage  for  individuals  with 
health  problems  under  HIPAA's 


'^Kaiser  Family  Foundation  and  the  NewsHour. 
"Newshour/Kaiser  Spotlights  Misconceptions 
.M}out  the  Medically  Uninsured:  Survey  Examines 
DifRculties  Faced  by  Those  Without  Health 
Coverage,"  News  Release.  May  16,  2000. 
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nondiscrimination  provisions  will  lead 
to  more  insurance  coverage,  timelier 
and  fuller  medical  care,  better  health 
outcomes,  and  improved  productivity 
and  quality  of  life.  This  is  especially 
true  for  the  individuals  most  affected  by 
HIPAA's  nondiscrimination 
provisions — those  with  adverse  health 
conditions.  Denied  insurance, 
individuals  in  poorer  health  are  more 
likely  to  suffer  economic  hardship,  to 
forgo  badly  needed  care  for  financial 
reasons,  and  to  suffer  adverse  health 
outcomes  as  a  result.  For  them,  gaining 
insurance  is  more  likely  to  mean  gaining 
economic  seciuity,  receiving  timely, 
quality  care,  and  living  healthier,  more 
productive  lives. 

Plans  and  issuers  will  incur  economic 
costs  as  a  result  of  the  law.  These  are 
generally  limited  to  administrative 
costs,  such  as  those  inciured  to  change 
plan  design  and  pricing  structures  and 
update  plan  materials. 

The  premiums  and  claims  costs 
incurred  by  group  health  plans  to 
provide  coverage  to  individuals  who 
were  previously  denied  coverage  or 
offered  restricted  coverage  based  on 
health  factors  are  offset  by  the 
commensurate  or  greater  benefits 
realized  by  the  newly  eligible 
participants  on  whose  behalf  the 
premiums  or  claims  are  paid.  As  such, 
these  premiums  and  claims  costs  are 
properly  characterized  as  transfers 
rather  than  as  new  economic  costs. 
These  transfers  shift  the  burden  of 
health  care  costs  from  one  party  to 
another  without  any  direct  change  in 
aggregate  social  welfare.  For  example,  as 
individuals'  insurance  status  changes 
from  insured  through  an  individual 
policy  to  insured  through  an 
employment  based  group  health  plan, 
health  care  costs  are  transferred  from 
these  individuals  to  their  employers. 
Similarly,  as  individuals'  insurance 
status  changes  from  luiinsured  to 
insured  through  a  group  health  plan, 
health  care  costs  are  transferred  from 
the  individuals  and  public  funding 
sources  to  employers. 

The  HIPAA  nondiscrimination 
statutory  transfer  is  likely  to  be 
substantial.  Annual  per-participant 
group  health  plan  costs  average  more 
than  $4,000,^6  and  it  is  likely  that 
average  costs  would  be  higher  for 
individuals  who  had  faced 
discrimination  due  to  health  status 
factors.  Prior  to  HIPAA's  enactment 
approximately  106,000  employees  were 
denied  employment  based  coverage 


'»Gabel.  Ion  R.  Job-based  Health  Insurance, 
1977-1998:  The  Accidental  System  Under  Scrutiny. 
Health  Affairs.  November/December  1999.  Volume 
18.  Nun)t>er  6. 


because  of  health  factors.'^  A  simple 
assessment  suggests  that  the  total  cost  of 
coverage  for  such  employees  could 
exceed  $400  million.  However,  this 
potential  statutory  transfer  is  small 
relative  to  the  overall  cost  of 
employment-based  health  coverage. 
Group  health  plans  will  spend  about 
$431  billion  this  year  to  cover 
approximately  77  million  participants 
and  their  dependents.  Transfers  under 
HIPAA's  nondiscrimination  provision 
will  represent  a  very  small  fraction  of 
one  percent  of  total  group  health  plan 
expenditures. 

3.  Costs  and  Benefits  of  the  Regulation 

Prohibiting  Discrimination — Many  of 
the  provisions  of  this  regulation  serve  to 
specify  more  precisely  than  the  statute 
alone  exactly  what  practices  are 
prohibited  by  HIPAA  as  unlawful 
discrimination  in  eligibility  or  employee 
premium  among  similarly  situated 
employees.  For  example,  imder  the 
regiUation  eligibility  generally  may  not 
be  restricted  based  on  an  individuals' 
participation  in  risky  activities, 
confinement  to  an  institution  or  absence 
from  work  on  enrollment  day  due  to 
illness,  or  status  as  a  late  enrollee.  The 
regulation  provides  that  various  plan 
features  including  waiting  periods  and 
eligibility  for  certain  beneHts  constitute 
rules  for  eligibility  which  may  not  vary 
across  similarly  situated  employees 
based  on  health  status  factors.  It 
provides  that  individuals  who  were 
previously  denied  eligibility  based  on 
health  status  factors  (or  who  failed  to 
enroll  in  anticipation  of  such  denial) 
must  be  given  an  opportunity  to  enroll. 
It  provides  that  plans  may  not  reclassify 
employees  based  on  health  status  factors 
in  order  to  create  separate  groups  of 
similarly  situated  employees  among 
which  discrimination  would  be 
permitted. 

All  of  these  provisions  have  the  effect 
of  clarifying  and  ensuring  certain 
participants'  right  to  freedom  from 
discrimination  in  eligibility  and 
premium  amounts,  thereby  securing 
their  access  to  affordable  group  health 
plan  coverage.  The  costs  and  benefits 
attributable  to  these  provisions  resemble 
those  attendant  to  HIPAA's  statutory 
nondiscrimination  provisions.  Securing 
participants'  access  to  affordable  group 
coverage  provides  economic  benefits  by 
reducing  uninsurance  and  thereby 
improving  health  outcomes.  It  entails 
transfers  of  costs  from  the  employees 
whose  rights  are  secured  (and/or  from 
other  parties  who  would  otherwise  pay 
for  their  health  care)  to  plan  sponsors 


(or  to  other  plan  participants  if  sponsors 
pass  those  costs  back  evenly  to  them). 
And  it  imposes  economic  costs  in  the 
form  of  administrative  burdens  to 
design  and  implement  necessary  plan 
amendments. 

The  Departments  lack  any  basis  on 
which  to  distinguish  these  benefits, 
costs,  and  transfers  from  those  of  the 
statute  itself.  It  is  unclear  how  many 
plans  might  be  engaging  in  the 
discriminatory  practices  targeted  for 
prohibition  by  these  regulatory 
provisions.  Because  these  provisions 
operate  largely  at  the  margin  of  the 
statutory  requirements,  it  is  likely  that 
the  effects  o£  these  provisions  will  be  far 
smaller  than  the  similar  statutory 
effects.  The  Departments  are  confident, 
however,  that  by  securing  employees' 
access  to  affordable  coverage  at  the 
margin,  the  regulation,  like  the  statute, 
will  yield  benefits  in  excess  of  costs. 

Clarifying  Requirements— Additional 
economic  benefits  derive  directly  from 
the  improved  clarity  provided  by  the 
regulation.  The  regulation  provides 
clarity  through  both  its  provisions  and 
its  examples  of  how  those  provisions 
apply  in  various  circumstances.  By 
clarifying  employees'  rights  and  plan 
sponsors'  obligations  under  HIPAA's 
nondiscrimination  provisions,  the 
regulation  will  reduce  uncertainty  and 
costly  disputes  over  these  rights  and 
obligations.  It  will  promote  employers' 
and  employees'  common  understanding 
of  the  value  of  group  health  plan 
benefits  and  confidence  in  the  security 
and  predictability  of  those  benefits, 
thereby  improving  labor  market 
efficiency  and  fostering  the 
establishment  and  continuation  of  group 
health  plans  by  employers. '« 


"February  1997  Current  Population  Survey. 
Contingent  Worker  Supplement. 


'"The  voluntary  nature  of  the  employment-based 
health  benefit  system  in  conjunction  with  the  open 
and  dynamic  character  of  labor  markets  make 
explicit  as  well  as  implicit  negotiations  on 
compensation  a  key  determinant  of  the  prevalence 
of  employee  benefits  coverage.  It  is  likely  that  80% 
to  100%  of  the  cost  of  employee  benefits  is  borne 
by  workers  through  reduced  wages  (see  for  example 
lonathan  Gruber  and  Alan  B.  Kxueger.  "The 
Incidence  of  Mandated  Employer-Provided 
Insurance:  Lessons  from  Workers  Compensation 
Insurance,"  Tax  Policy  and  Economy  (1991); 
lonathan  Gruber,  "The  Incidence  of  Mandated 
Maternity  Benefits."  American  Economic  Review. 
Vol  84  (June  1994),  pp.  622-641;  Lawnence  H. 
Summers.  "Some  Simple  Economics  of  Mandated 
Benefits,"  American  Economic  Review,  Vol.  79,  No. 
2  (May  1989);  Louise  Sheiner.  "Health  Care  Costs. 
Wages,  and  Aging."  Federal  Reserve  Board  of 
Governors  working  paper,  April  1999;  and  Edward 
Montgomery,  Kathryn  Shaw,  and  Mary  Ellen 
Benedict,  "Pensions  and  Wages:  An  Hedonic  Price 
Theory  Approach."  International  Economic  Review, 
Vol.  33  No.  1,  Feb.  1992.)  The  prevalence  of  benefiu 
is  therefore  largely  dependent  on  the  efficacy  of  this 
exchange.  If  workers  perceive  that  there  is  the 
potential  for  inappropriate  denial  of  benefits  they 
will  discount  their  value  to  adjust  for  this  risk.  This 
discoimt  drives  a  wedge  in  the  compensation 
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Amending  Plans — The  regidation  is 
expected  to  entail  some  new  economic 
costs,  in  the  form  of  two  new 
administrative  burdens,  which  are 
distinguishable  from  those  attributable 
to  the  statute.  First,  it  is  likely  that  some 
of  the  regulation's  nondiscrimination 
provisions  will  effectively  require  some 
plans  to  amend  their  terms  and  revise 
plan  materials.  Second,  as  noted  above, 
the  regulation  requires  that  individuals 
who  were  previously  denied  eligibility 
based  on  health  status  factors  (or  who 
failed  to  enroll  in  anticipation  of  such 
denial)  must  be  given  an  opportunity  to 
enroll.  It  also  requires  that  plans  notify 
such  individuals  of  their  right  enroll. 
Providing  notices  under  these 
requirements  will  entail  new 
administrative  costs. 

Plans  that,  prior  to  HIPAA's  effective 
date,  included  provisions  since 
prohibited  by  HIPAA's 
nondiscrimination  requirements,  were 
effectively  required  by  HIPAA  to 
implement  conforming  amendments 
and  to  revise  plan  materials  accordingly. 
The  costs  associated  with  these  actions 
generally  are  attributable  to  the  HIPAA 
statute  and  not  to  this  regulation. 
However,  it  is  likely  that  some  of  the 
regulation's  nondiscrimination 
provisions  will  effectively  require  some 
plans  to  amend  their  terms  and  revise 
their  materials.  For  example,  the 
Departments  understand  that  plans 
commonly  require  employees  to  be 
actively  at  work  on  a  designated 
enrollment  day  in  order  to  qualify  for 
enrollment.  It  is  possible  that  some 
plans  failed  to  interpret  HIPAA's 
statutory  provisions  to  prohibit  this 
practice.  Such  plans  will  need  to  amend 
their  terms  and  materials  to  provide  that 
employees  will  not  be  denied 
enrollment  solely  because  they  were 
absent  due  to  a  health  status  factor. 
Such  plans  will  incur  administrative 
costs. 

The  Departments  have  no  basis  for 
estimating  how  many  plans  might  need 
to  implement  amendments  beyond 
those  implemented  in  response  to  the 
HIPAA's  statutory  nondiscrimination 
provisions  in  order  to  comply  with  the 
regulation's  corresponding  provisions. 
They  adopted  conservative  assumptions 
in  order  to  develop  an  upper  boimd 
estimate  of  the  cost  to  amend  plans  and 
materials  to  conform  with  the 
regulation.  They  assumed  that  all  plans 
will  require  at  least  some  amendment  to 
1 1  conform  with  this  regulation. 

A  large  majority  of  fully  insured  plans 
do  not  have  unique  eligibility  and 


employee  premium  provisions  but 
instead  choose  from  a  relatively  small 
menu  of  standardized  products  offered 
by  issuers.  The  Departments  accordingly 
assumed  that  issuers  will  amend  their 
standardized  group  insurance  products, 
passing  the  associated  cost  back  to  the 
plans  that  buy  them.  They  estimate  that 
a  total  of  approximately  33,000  group 
insurance  products  will  be  so  amended, 
and  that  the  cost  of  these  amendments 
will  be  spread  across  a  universe  of 
approximately  2.6  million  fully  insured 
plans.  The  Departments  assumed  that 
small  self-insured  plans  (which 
generally  fall  outside  state  regiUation  of 
insurance  products)  choose  from  a 
much  larger  menu  of  products  and  that 
large  self-insured  plans  each  have 
imique  eligibility  rules  will  need  to  be 
amended  independently.  This  implies  a 
total  of  approximately  76,000  self- 
insured  plan  configurations  requiring 
amendment. 

Assuming  that  each  affected  group 
insurance  product  and  self-insured  plan 
configuration  would  require  1  hour  of 
professional  time  billed  at  $72  per  hour 
to  design  and  implement  amendments, 
the  aggregate  cost  to  amend  plans  woiUd 
be  $8  million. 

Separate  from  the  cost  to  design  and 
implement  plan  amendments  is  the  cost 
to  revise  plan  materials  to  reflect  the 
amendments.  The  Departments  note  that 
the  cost  to  revise  plan  materials  can 
generally  be  attributed  to  legal 
requirements  other  than  the  HIPAA 
statute  or  this  regulation.  It  is  the  policy 
of  the  Department  of  Labor  to  attribute 
the  cost  of  revising  private-sector  group 
health  plan  materials  to  its  regulation 
implementing  ERISA's  Summary  Plan 
Description  requirements.  Various  state 
laws  compel  issuers  to  provide  accurate 
materials,  and  the  Departments  believe 
that  State  and  local  governmental  plan 
sponsors  and  private  plan  sponsors 
routinely  update  plan  materials  as  a 
matter  of  either  law  or  compensation 
and  employment  policy. 

Notifying  Employees  of  Enrollment 
Opportunities — In  estimating  the  costs 
associated  with  the  notification 
requirements,  the  Departments 
separately  considered  the  cost  of 
preparing  notices  and  the  cost  of 
distributing  them. 

Based  on  a  1993  Robert  Wood 
Johnson  Foundation  survey  of 
employers,  the  Departments  estimate 
that  128,000  group  health  plans 
excluded  individuals  on  the  basis  of 
health  status  factors  prior  to  HIPAA's 
enactment  and  will  therefore  be 


required  by  the  regulation  to  prepare 
and  distribute  notices.  The  Departments 
assumed  that  preparing  the  notice  will 
require  one  hour  of  time  billed  at  a  $72 
hourly  rate.  The  cost  to  develop  notices 
is  therefore  estimated  to  be  $9  million. 

The  Departments  assumed  that  plans 
will  distribute  notices  to  all  individuals 
who  are  eligible  for  coverage  imder  the 
plan.  It  might  be  necessary  to  notify 
individuals  who  are  currenUy  enrolled 
because  such  individuals  may  have 
dependents  for  whom  eligibility  was 
denied  based  on  a  health  status  factor  or 
may  have  failed  to  eiu'oU  dependents 
because  they  expected  that  eligibility 
would  be  so  denied  for  them.  This 
assumption  probably  results  in  an 
overestimate  of  the  true  cost.  Some 
affected  plans  may  already  have  notified 
affected  individuals  of  their  right  to 
enroll  under  HIPAA.  Others  may  have 
historical  records  of  plan  enrollment 
that  are  sufficienUy  detailed  to  allow  for 
the  notification  of  only  specific 
individuals.  Based  on  the  1997  Robert 
Wood  Johnson  Foundation  survey,  the 
Departments  estimate  that  a  total  of  2.3 
million  employees  are  eligible  for 
coverage  under  the  128,000  plans  that 
are  required  to  provide  notices.  The 
Departments  assumed  that  distributing 
each  notice  costs  $0.37  for  mailing  and 
materials  plys  2  minutes  of 
photocopying  and  mailing  billed  at  a 
$15  per  hour  clerical  rate  for  a  total  per- 
notice  distribution  cost  of  $0.87.  The 
cost  to  distribute  notices  is  therefore 
estimated  to  be  $2  million. 

The  estimated  combined  cost  to 
prepare  and  distribute  notices  therefore 
amounts  to  $11  million.  The 
Departments  note  that  this  is  a  one-time 
cost  which  will  be  incurred  concurrent 
with  the  regiUation's  applicability  date. 

The  Department's  note  that  the 
provision  of  notices  will  benefit 
employees  who  newly  learn  of 
opportunities  to  enroll  themselves  or 
their  dependents.  The  result  will  be 
fuller  realization  of  HIPAA's  intent  and 
employees'  associated  rights,  as  well  as 
improved  access  to  affordable  group 
coverage  and  reduced  rates  of 
uninsurance  for  affected  employees. 

4.  Summary  of  Cost  Estimates 

The  cost  estimates  presented  here  are 
compiled  in  the  table  below.  Upper 
.  bound  cost  estimates  attributable  to  the 
regulation  include  $8  million  to  amend 
plans  and  revise  documents  and  $1 1 
million  to  prepare  and  distribute  notices 
of  enrollment  opportimities,  or  a  total  of 
$19  million. 


negotiation,  limiting  its  efficiency.  With  workers 
unwilling  to  bear  the  full  cost  of  the  benefit,  fewer 
benefits  will  be  provided.  The  extent  to  which 


workers  perceive  a  federal  regulation  supported  by 
enforcement  authority  to  improve  the  security  and 
quality  of  benefits,  the  differential  between  the 


employers  costs  and  workers  willingness  to  accept 
wage  offsets  is  minimized. 
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Source  of  cost 

$MM 

Explanatory  notes 

Amending  plans  and  revising  materials  

Notifvina  amoiovees  of  enroNment  ooooftunities    

$8  

$11  

>$400  

Upper  bound  of  new  economic  cost  incun-ed  as  plans  are 
amended  to  comply  with  the  regulation.  One-time  cost. 

Upper  bound  of  new  economic  cost  to  prepare  and  distribute 
notices.  One-time  cost. 

Transfer  attributable  to  HIPAA's  statutory  nondiscriminatory 
provisions.  Transfers  attributable  to  the  regulation  were  not 
estimated  but  are  expected  to  be  a  very  small  fraction  of  this 
amount.  Ongoing  annual  level. 

Prohibiting  discrimination 

5.  Assessment  of  Likelihood  of  Adverse 
Secondary  Effects 

The  Departments  considered  whether 
employers  might  reduce  or  eliminate 
he^th  insurance  benefits  for  all 
employees  as  a  result  of  this  regulation. 
They  believe  that  this  is  highly  unlikely  • 
because  the  regulation  affirms  and 
clarifies  plan  sponsors'  flexibility  and 
because  its  costs  will  be  very  small 
relative  to  group  health  plan 
expenditures. 

The  regulation  affirms  plan  sponsors' 
flexibility  to  design  plans  and  control 
plan  costs  in  many  ways.  It  affirms  and 
clarifies  plans'  flexibility  imder  HIPAA 
to  exclude  firom  coverage  or  limit 
coverage  for  certain  conditions  or 
services,  to  require  employees  to 
perform  services  before  coverage 
becomes  effective,  and  to  provide 
different  benefits  or  charge  different 
premiums  for  employees  in  different 
bona  fide  employment  classes.  It  also 
clarifies  that  more  favorable  treatment  of 
individuals  with  adverse  health  factors 
is  permitted,  thereby  allowing 
employers  to  assist  employees  and  their 
famiUes  dealing  with  disabilities, 
medical  conditions,  or  other  health 
factors  by  extending  coverage  or 
lowering  premiums. 

Both  tne  transfer  of  health  insurance 
costs  and  the  administrative  costs 
generated  by  this  regulation  will  be  very 
small  relative  to  totad  group  health  plan 
expenditiu^s.  The  $19  million  economic 
cost  estimate  attributed  to  this 
regulation  amounts  to  a  tiny  fraction  of 
one  percent  of  the  $431  billion  that 
group  health  plans  will  spend  this  year. 
Even  the  more  than  $400  million 
transfer  of  cost  attributed  to  HIPAA's 
statutory  nondiscrimination  provisions 
amount  to  a  very  small  fraction  of  one 
percent  of  that  spending.  Plan  sponsors 
wishing  to  do  so  generally  can  pass 
these  costs  back  to  participants  with 
small,  across  the  board  changes  to 
employee  premiums  or  benefits. 

Statutory  Authority 

The  Department  of  the  Treasury  final 
and  temporary  rules  are  adopted 
pursuant  to  the  authority  contained  in 
sections  7805  and  9833  of  the  Code  (26 
U.S.C.  7805,  9833). 


The  Department  of  Labor  interim  final 
rule  is  adopted  pursuant  to  the  authority 
contained  in  sections  107,  209,  505, 
701-703,  711-713,  and  731-734  of 
ERISA  (29  U.S.C.  1027, 1059, 1135, 
1171-1173. 1181, 1182, and  1191- 
1194),  as  amended  by  HIPAA  (Public 
Law  104-191,  110  Stat.  1936),  MHPA 
and  NMHPA  (Public  Law  104-204, 110 
Stat.  2935),  and  WHCRA  (Public  Law 
105-277. 112  Stat.  2681^36),  section 
101(g)(4)  of  HIPAA,  and  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139, 
April  21, 1987. 

The  Department  of  HHS  interim  final 
rule  is  adopted  pursuant  to  the  authority 
contained  in  sections  2701  through 
2763,  2791,  and  2792  of  the  PHS  Act  (42 
U.S.C.  300gg  through  300gg-63,  300gg- 
91,  and  300gg-92),  as  amended  by 
HIPAA  (Public  Uw  104-191, 110  Stat. 
1936),  MHPA  and  NMHPA  (Public  Law 
104-204, 110  Stat.  2935),  and  WHCRA 
(Public  Law  105-277, 112  Stat.  2681- 
436). 

List  of  Subiects 

26  CFR  Part  54 

Excise  taxes.  Health  care.  Health 
insimmce.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  2590 

Employee  benefit  plans.  Employee 
Retirement  Income* Security  Act,  Health 
care.  Health  insurance.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  146 

Health  care.  Health  insurance. 
Reporting  and  recordkeeping 
requirements.  State  regulation  of  health 
insiuance. 

Adoption  of  Amendments  to  the 
Regulations 

Internal  Revenue  Service 

26  CFR  Chapter  I 

Accordingly,  26  CFR  part  54  is 
amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  continues  to  read  in  part  as 
follows: 


Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  54.9802-lT  is 
removed. 

Par.  3.  Section  54.9802-1  is  added  to 
read  as  follows: 

§54.9802-1     Protilbiting  discrimination 
against  participants  and  tMneficiaries 
based  on  a  health  factor. 

(a)  Health  factors.  (1)  The  term  health 
factor  means,  in  relation  to  an 
individual,  any  of  the  following  health 
status-related  factors: 

(i)  Health  status; 

(ii)  Medical  condition  (including  both 
physical  and  mental  illnesses); 

(iii)  Claims  experience; 

(iv)  Receipt  of  health  care; 

(v)  Medical  history; 

(vi)  Genetic  information; 

(vii)  Evidence  of  insurability;  or 

(viii)  Disability. 

(2)  Evidence  of  insurability 
includes — 

(i)  Conditions  arising  out  of  acts  of 
domestic  violence;  and 

(ii)  [Reserved)  For  further  guidance, 
see  §  54.9802-lT(a)(2)(ii). 

(b)  Pmhibited  discrimination  in  rules 
for  eligibility — (1)  In  general — (i)  A 
group  health  plan  may  not  establish  any 
rule  for  eligibility  (including  continued 
eligibility)  of  any  individual  to  enroll 
for  benefits  under  the  terms  of  the  plan 
that  discriminates  based  on  any  health 
factor  that  relates  to  that  individual  or 

a  dependent  of  that  individual.  This 
rule  is  subject  to  the  provisibns  of 
paragraph  (b)(2)  of  this  section 
(explaining  how  this  rule  applies  to 
benefits),  paragraph  (b)(3)  of  this  section 
(allowing  plans  to  impose  certain 
preexisting  condition  exclusions), 
paragraph  (d)  of  this  section  (containing 
rules  for  establishing  groups  of  similarly 
situated  individuals),  paragraph  (e)  of 
this  section  (relating  to  nonconfinement, 
actively-at-work,  and  other  service 
requirements),  paragraph  (f)  of  this 
section  (relating  to  bona  fide  wellness 
programs),  and  paragraph  (g)  of  this 
section  (permitting  favorable  treatment 
of  individuals  with  adverse  health 
factors). 

(ii)  [Reserved]  For  further  guidance, 
see  §  54.9802-lT(b)(l){ii). 
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(iii)  The  rules  of  this  paragraph  (b)(1) 
are  illustrated  by  the  following 
examples: 

I      Example  J.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  is  available  to  all 
employees  who  eimill  within  the  first  30 
days  of  their  employment.  However, 
employees  who  do  not  eiu-oll  within  the  first 
30  days  cannot  emx)ll  later  unless  they  pass 
a  physical  examination. 

(ii)  Conclusion.  In  this  Example  h  the 
requirement  to  pass  a  physical  examination 
in  order  to  enroll  in  the  plan  is  a  rule  for 
eligibility  that  discriminates  based  on  one  or 
more  health  factors  and  thus  violates  this 
paragraph  (b)(1). 

Example  2.  [Reserved] 

(2)  Application  to  benefits — (i) 
General  rule — (A)  Under  this  section,  a 
group  health  plan  is  not  required  to 
provide  coverage  for  any  particidar 
benefit  to  any  group  of  similarly 
situated  individuals. 

(B)  [Reserved]  Forfurther guidance, 
see  §  54.9802-lT(b)(2)(i)(B). 

(C)  [Reserved]  For  further  guidance, 
see  §  54.9802-lT(b)(2)(i)(C). 

(D)  [Reserved]  For  further  guidance, 
see  §  54.9802-lT(b)(2)(i)(D). 

(ii)  Cost-sharing  mechanisms  and 
wellness  programs.  A  group  health  plan 
with  a  cost-sharing  mechanism  (sudi  as 
a  deductible,  copayment,  or 
coinsurance)  that  requires  a  higher 
payment  fi-om  an  individual,  based  on  a 
health  factor  of  that  individual  or  a 
dependent  of  that  individual,  than  for  a 
similarly  situated  individual  under  the 
plan  (and  thus  does  not  apply  uniformly 
to  all  similarly  situated  individuals) 
does  not  violate  the  requirements  of  this 
paragraph  (b)(2)  if  the  pa)rment 
differential  is  based  on  whether  an 
individual  has  complied  with  the 
requirements  of  a  bona  fide  wellness 
program. 

(iii)  Specific  rule  relating  to  source-of- 
injury  exclusions.  [Reserved]  For  further 
guidance,  see  §  54.9802-lT(b)(2)(iii). 

(3)  Relationship  to  section  9801(a), 
(b),  and  (d).  [Reserved]  For  further 
guidance,  see  §54.9802-lT(b)(3). 

(c)  Prohibited  discrimination  in 
premiums  or  contributions — (1)  In 
general — (i)  A  group  health  plan  may 
not  require  an  individual,  as  a  condition 
of  enrollment  or  continued  enrollment 
under  the  plan,  to  pay  a  premium  or 
contribution  that  is  greater  than  the 
premium  or  contribution  for  a  similarly 
situated  individual  (described  in 
paragraph  (d)  of  this  section)  enrolled  in 
the  plan  based  on  any  health  factor  that 
relates  to  the  individual  or  a  dependent 
of  the  individual. 

(ii)  [Reserved]  For  further  guidance, 
see  §  54.9802-lT(c)(l)(ii). 

(2)  Rules  relating  to  premium  rates — 
(i)  Group  rating  based  on  health  factors 


not  restricted  under  this  section. 
Nothing  in  this  section  restricts  the 
aggregate  amoimt  that  an  employer  may 
be  charged  for  coverage  under  a  group 
health  plan. 

(ii)  List  billing  based  on  a  health 
factor  prohibited.  [Reserved]  For  further 
guidance,  see  §  54.9802-lT(c)(2)(ii). 

(3)  Exception  for  bona  fide  wellness 
programs.  Notwithstanding  paragraphs 
(c)(1)  and  (2)  of  this  section,  a  plan  may 
establish  a  premium  or  contribution 
differential  based  on  whether  an 
individual  has  complied  with  the 
requirements  of  a  bona  fide  wellness 
program. 

(a)  Similarly  situated  individuals. 
[Reserved]  For  further  guidance,  see 
§  54.9802-lT(d). 

(e)  Nonconfinement  and  actively-at- 
work  provisions.  [Reserved]  For  further 
guidance,  see  §  54.9802-l'r(e). 

(f)  Bona  fide  wellness  programs. 
[Reserved] 

(g)  Benign  discrimination  permitted. 
[Reserved]  For  further  guidance,  see 

§  54.9802-lT(g). 

(h)  No  effect  on  other  laws.  [Reserved] 
For  further  guidance,  see  §  54.9802- 
lT(h). 

(i)  Effective  dates — (1)  Final  rules 
apply  March  9,  2001.  This  section 
applies  March  9,  2001. 

(2)  Cross-reference  to  temporary  rules 
applicable  for  plan  years  begirming  on 
or  after  July  1,  2001.  See  §  54.9802- 
lT(i)(2),  which  makes  the  rules  of  that 
section  applicable  for  plan  years 
beginning  on  or  after  July  1,  2001. 

(3)  Cross-reference  to  temporary 
transitional  rules  for  individuals 
previously  denied  coverage  based  on  a 
health  factor.  See  §  54.9802-lT(i)(3)  for 
transitional  rules  that  apply  with 
respect  to  individuals  previously  denied 
coverage  under  a  group  health  plan 
based  on  a  health  factor. 

Par.  4.  Section  54.9802-lT  is  added 
to  read  as  follows: 

§  54.9802-lT    Prohibiting  discrimination 
against  participants  and  tMneficiaries 
tMsed  on  a  health  factor  (temporary). 

(a)  Health  factors.  (1)  [Reserved]  For 
further  guidance,  see  §  54.9802-l(a). 

(2)  Evidence  of  insiuability 
includes — 

(i)  [Reserved]  For  further  guidance, 
see§54.9802-l(a)(2)(i). 

(ii)  Participation  in  activities  such  as 
motorcycling,  snowmobiling,  all-terrain 
vehicle  riding,  horseback  riding,  skiing, 
and  other  similar  activities. 

(3)  The  decision  whether  health 
coverage  is  elected  for  an  individual 
(including  the  time  chosen  to  eiu'oll, 
such  as  under  special  enrollment  or  late 
enrollment)  is  not,  itself,  within  the 
scope  of  any  health  factor.  (However, 


imder  section  9801(f)  a  plan  must  treat 
special  enrollees  the  same  as  similarly 
situated  individuals  who  are  enrolled 
when  first  eligible.) 

(b)  Prohibited  discrimination  in  rules 
for  eligibility— (\)  In  general — (i) 
[Reserved]  For  further  guidance,  see 
§54.9802-l(b)(l)(i). 

(ii)  For  purposes  of  this  section,  rules 
for  eligibility  include,  but  are  not 
limited  to,  rules  relating  to — 

(A)  Enrollment; 

(B)  The  effective  date  of  coverage; 

(C)  Waiting  (or  affiliation)  periods; 

(D)  Late  and  special  enrollment; 

(E)  Eligibility  for  benefit  packages 
(including  rules  for  individuals  to 
change  their  selection  among  benefit 
packages); 

(F)  Benefits  (including  rules  relating 
to  covered  benefits,  benefit  restrictions, 
and  cost-sharing  mechanisms  such  as 
coinsurance,  copayments,  and 
deductibles),  as  described  in  paragraphs 
(b)  (2)  and  (3)  of  this  section; 

(G)  Continued  eligibility;  and 

(H)  Terminating  coverage  (including 
diseiunllment)  of  any  individual  under 
the  plan. 

(iii)  The  rules  of  this  paragraph  (b)(1) 
are  illustrated  by  the  following 
examples: 

Example  7.  [Reserved]  For  further 
guidance,  see  §  54.9802-l(b){iii).  Example  1. 

Example  2.  (i)  Fads.  Under  an  employer's 
group  health  plan,  employees  who  enroll 
during  the  first  30  days  of  employment  (and 
during  special  enrollment  periods)  may 
choose  between  two  benefit  packages:  an 
indemnity  option  and  an  HMO  option. 
However.'employees  who  enroll  during  late 
enrollment  are  permitted  to  enroll  only  in  the 
HMO  option  and  only  if  they  provide 
evidence  of  good  health. 

(ii)  Conclusion.  In  this  Example  2,  the 
requirement  to  provide  evidence  of  good 
health  in  order  to  be  eligible  for  late 
enrollment  in  the  HMO  option  is  a  rule  for 
eligibility  that  discriminates  based  on  one  or 
more  health  factors  and  thus  violates  this 
paragraph  (b)(1).  However,  if  the  plan  did  not 
require  evidence  of  good  health  but  limited 
late  enrollees  to  the  HMO  option,  the  plan's 
rules  for  eligibility  would  not  discriminate 
based  on  any  health  factor,  and  thus  would 
not  violate  this  paragraph  (b)(1),  because  the 
time  an  individual  chooses  to  enroll  is  not, 
itself,  within  the  scope  of  any  health  factor. 

Example  3.  (i)  Facts.  Under  an  employer's 
group  health  plan,  all  employees  generally 
may  enroll  within  the  first  30  days  of 
employment.  However,  individuals  who 
participate  in  certain  recreational  activities, 
including  motorcycling,  are  excluded  from 
coverage. 

(ii)  Conclusion.  In  this  Example  3, 
excluding  from  the  plan  individuals  who 
participate  in  recreational  activities,  such  as 
motorcycling,  is  a  rule  for  eligibility  that 
discriminates  based  on  one  more  health 
factors  and  thus  violates  this  paragraph 
(b)(1). 

Example  4.  (i)  Facts.  A  group  health  plan 
applies  for  a  group  health  policy  offered  by 
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an  issuer.  As  part  of  the  application,  the 
issuer  receives  health  information  about 
individuals  to  be  covered  under  the  plan. 
Individual  /4  is  an  employee  of  the  employer 
maintaining  the  plan.  A  and  A's  dependents 
have  a  history  of  high  health  claims.  Based 
on  the  information  about  A  and  A's 
dependents,  the  issuer  excludes  A  and  A's 
dependents  from  the  group  policy  it  offers  to 
the  employer. 

(ii)  Conclusion.  See  Example  4  in  29  CFR 
2590.702(b)(1)  and  45  CFR  146.121(b)(1)  for 
a  conclusion  that  the  exclusion  by  the  issuer 
of  A  and  A's  dependents  from  coverage  is  a 
rule  for  eligibility  that  discriminates  based  on 
one  or  more  health  factors  and  violates  rules 
under  29  CFR  2590.702(b)(1)  and  45  CFR 
146.121(b)(1)  similar  to  the  rules  under  this 
paragraph  (b)(1).  (If  the  employer  is  a  small 
employer  under  45  CFR  144.103  (generally, 
an  employer  with  50  or  fewer  employees), 
the  issuer  also  may  violate  45  CFR  146.150, 
which  requires  issuers  to  offer  all  the  policies 
they  sell  in  the  small  group  market  on  a 
guaranteed  available  basis  to  all  small 
employers  and  to  accept  every  eligible 
individual  in  every  small  employer  group.)  If 
the  plan  provides  coverage  through  this 
policy  and  does  not  provide  equivalent 
coverage  for  A  and  A's  dependents  through 
other  means,  the  plan  will  also  violate  this 
paragraph  (b)(1). 

(2)  Application  to  benefits — (!) 
General  rule — (A)  [Reserved]  For  further 
guidance,  see  §54.9802-l(b)(2)(i)(A). 

(B)  However,  benefits  provided  under 
a  plan  must  be  uniformly  available  to  all 
similarly  situated  individuals  (as 
described  in  paragraph  (d)  of  this 
section).  Likewise,  any  restriction  on  a 
benefit  or  benefits  must  apply  uniformly 
to  all  similarly  situated  individuals  and 
must  not  be  directed  at  individual 
participants  or  beneficiaries  based  on 
any  health  factor  of  the  participants  or 
beneficiaries  (determined  based  on  all 
the  relevant  facts  and  circumstances). 
Thus,  for  example,  a  plan  may  limit  or 
exclude  benefits  in  relation  to  a  specific 
disease  or  condition,  limit  or  exclude 
benefits  for  certain  types  of  treatments 
or  drugs,  or  limit  or  exclude  benefits 
based  on  a  determination  of  whether  the 
benefits  are  experimental  or  not 
medically  necessary,  but  only  if  the 
benefit  limitation  or  exclusion  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries.  In 
addition,  a  plan  may  impose  annual, 
lifetime,  or  other  limits  on  benefits  and 
may  require  the  satisfaction  of  a 
deductible,  copayment,  coinsurance,  or 
other  cost-sharing  requirement  in  order 
to  obtain  a  benefit  if  the  limit  or  cost- 
sharing  requirement  applies  uniformly 
to  all  similarly  situated  individuals  and 
is  not  directed  at  individual  participants 
or  beneficiaries  based  on  any  health 


factor  of  the  participants  or 
beneficiaries.  In  the  case  of  a  cost- 
sharing  requirement,  see  also  paragraph 
(b)(2)(ii)  of  this  section,  which  permits 
variances  in  the  application  of  a  cost- 
sharing  mechanism  made  available 
under  a  bona  fide  wellness  program. 
(Whether  any  plan  provision  or  practice 
with  respect  to  benefits  complies  with 
this  paragraph  (b)(2)(i)  does  not  affect 
whether  the  provision  or  practice  is 
permitted  under  any  other  provision  of 
the  Code,  the  Americans  with 
Disabilities  Act,  or  any  other  law, 
whether  State  or  federal.) 

(C)  For  purposes  of  this  paragraph 
(b)(2)(i),  a  plan  amendment  applicable 
to  all  individuals  in  one  or  more  groups 
of  similarly  situated  individuals  under 
the  plan  and  made  effective  no  earlier 
than  the  first  day  of  the  first  plan  year 
after  the  amendment  is  adopted  is  not 
considered  to  be  directed  at  any 
individual  participants  or  beneficiaries. 

(D)  The  rules  of^this  paragraph 
(b)(2)(i)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
applies  a  $500,000  lifetime  limit  on  all 
benefits  to  each  participant  or  beneficiary 
covered  under  the  plan.  The  limit  is  not 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  1,  the  limit 
does  not  violate  this  paragraph  (b)(2)(i) 
because  $500,000  of  benefits  are  available 
uniformly  to  each  participant  and  beneficiary 
under  the  plan  and  because  the  limit  is 
applied  uniformly  to  all  participants  and 
beneficiaries  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  2.  (i)  Facts.  A  group  health  plan 
has  a  $2  million  lifetime  limit  on  all  benefits 
(and  no  other  lifetime  limits)  for  participants 
covered  under  the  plan.  Participant  B  files  a 
claim  for  the  treatment  of  AIDS.  At  the  next 
corptorate  board  meeting  of  the  plan  sponsor, 
the  claim  is  discussed.  Shortly  thereafter,  the 
plan  is  modified  to  impose  a  $10,000  lifetime 
limit  on  benefits  for  the  treatment  of  AIDS, 
effective  before  the  beginning  of  the  next 
plan  year. 

(ii)  Conclusion.  Under  the  facts  of  this 
Example  2,  the  plan  violates  this  paragraph 
(b)(2)(i)  because  the  plan  modification  is 
directed  at  B  based  on  B's  claim. 

Example  3.  (i)  A  group  health  plan  applies 
for  a  group  health  policy  offered  by  an  issuer. 
Individual  C  is  covered  under  the  plan  and 
has  an  adverse  health  condition.  As  peul  of 
the  application,  the  issuer  receives  health 
information  about  the  individuals  to  be 
covered,  including  information  about  Cs 
adverse  health  condition.  The  policy  form 
offered  by  the  issuer  generally  provides 
benefits  for  the  adverse  health  condition  that 
C  has,  but  in  this  case  the  issuer  offers  the 
plan  a  policy  modified  by  a  rider  that 
excludes  benefits  for  C  for  that  condition. 
The  exclusionary  rider  is  made  effective  the 
first  day  of  the  next  plan  year. 

(ii)  Conclusion.  See  Example  3  in  29  CFR 
2590.702(b)(2)(i)  and  45  CFR  146.121(b)(2)(i) 


for  a  conclusion  that  the  issuer  violates  rules 
under  29  CFR  2590.702(b)(2)(i)  and  45  CFR 
146.121(b)(2)(i)  similar  to  the  rules  under  this 
paragraph  (b)(2)(i)  because  the  rider 
excluding  benefits  for  the  condition  that  C 
has  is  directed  at  C  even  though  it  applies  by 
its  terms  to  all  participants  and  beneficiaries 
under  the  plan. 

Example  4.  (i)  Facts.  A  group  health  plan 
has  a  $2,000  lifetime  limit  for  the  treatment 
of  temporomandibular  joint  syndrome  (TMJ). 
The  limit  is  applied  uniformly  to  all  similarly 
situated  individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  4,  the  limit 
does  not  violate  this  paragraph  (b)(2)(i) 
because  $2000  of  benefits  for  the  treatment  of 
TMJ  are  available  uniformly  to  all  similarly 
situated  individuals  and  a  plan  may  limit 
benefits  covered  in  relation  to  a  specific 
disease  or  condition  if  the  limit  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  5.  (i)  Facts.  A  group  health  plan 
applies  a  $2  million  lifetime  limit  on  all 
benefits.  However,  the  $2  million  lifetime 
limit  is  reduced  to  $10,000  for  any 
participant  or  beneficiary  covered  under  the 
plan  who  has  a  congenital  heari  defect. 

(ii)  Conclusion.  In  this  Example  5,  the 
lower  lifetime  limit  for  participants  and 
beneficiaries  with  a  congenital  heart  defect 
violates  this  paragraph  (b)(2)(i)  because 
benefits  under  the  plan  are  not  uniformly 
available  to  all  similarly  situated  individuals 
and  the  plan's  lifetime  limit  on  benefits  does 
not  apply  uniformly  to  all  similarly  situated 
individuals. 

Example  6.  (i)  Facts.  A  group  health  plan 
limits  benefits  for  prescription  drugs  to  those 
listed  on  a  drug  formulary.  The  limit  is 
applied  uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  6,  the 
exclusion  ftt)m  coverage  of  drugs  not  listed 
on  the  drug  formulary  does  not  violate  this 
paragraph  (b)(2)(i)  because  benefits  for 
prescription  drugs  listed  on  the  formulary  are 
uniformly  available  to  all  similarly  situated 
individuals  and  because  the  exclusion  of 
drugs  not  listed  on  the  formulary  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  7.  (i)  Facts.  Under  a  group  health 
plan,  doctor  visits  are  generally  subject  to  a 
$250  annual  deductible  and  20  percent 
coinsurance  requirement.  However,  prenatal 
doctor  visits  are  not  subject  to  any  deductible 
or  coinsurance  requirement.  These  rules  are 
applied  uniformly  to  all  similarly  situated 
individuals  and  are  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  7, 
imposing  different  deductible  and 
coinsurance  requirements  for  prenatal  doctor 
visits  and  other  visits  does  not  violate  this 
paragraph  (b)(2)(i)  because  a  plan  may 
establish  different  deductibles  or  coinsurance 
requirements  for  different  services  if  the 
deductible  or  coinsurance  requirement  is 
applied  uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 
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(ii)  Cost-sharing  mechanisms  and 
wellness  programs.  [Reserved)  For 
further  guidance,  see  §  54.9802- 
l(b)(2)(ii). 

(iii)  Specific  rule  relating  to  source-of- 
injury  exclusions — (A)  If  a  group  health 
plan  generally  provides  benefits  for  a 
type  of  injury,  the  plan  may  not  deny 
benefits  otherwise  provided  for 
treatment  of  the  injury  if  the  injury 
results  fi-om  an  act  of  domestic  violence 
or  a  medical  condition  (including  both 
physical  and  mental  health  conditions). 

(B)  The  rules  of  this  paragraph 
(b){2){iii)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
generally  provides  medical/surgical  benefits, 
including  benefits  for  hospital  stays,  that  are 
medically  necessary.  However,  the  plan 
excludes  benefits  for  self-inflicted  injuries  or 
injuries  sustained  in  connection  with 
attempted  suicide.  Individual  D  suffers  from 
depression  and  attempts  suicide.  As  a  result, 
D  sustains  injuries  and  is  hospitalized  for 
treatment  of  the  injuries.  Pursuant  to  the 
exclusion,  the  plan  denies  D  benefits  for 
treatment  of  the  injuries. 

(ii)  Conclusion.  In  this  Example  1,  the 
suicide  attempt  is  the  result  of  a  medical 
condition  (depression).  Accordingly,  the 
denial  of  benefits  for  the  treatments  of  Hs 
injuries  violates  the  requirements  of  this 
paragraph  (b)(2)(iii)  because  the  plan 
provision  excludes  benefits  for  treatment  of 
an  injury  resulting  from  a  medical  condition. 

Example  2.  (i)  Facts.  A  group  health  plan 
provides  benefits  for  head  injuries  generally. 
The  plan  also  hcis  a  general  exclusion  for  any 
injury  sustained  while  participating  in  any  of 
a  number  of  recreational  activities,  including 
bungee  jumping.  However,  this  exclusion 
does  not  apply  to  any  injury  that  results  from 
a  medical  condition  (nor  from  domestic 
violence).  Participant  £  sustains  q  head 
injury  while  bungee  jumping.  The  injury  did 
not  result  from  a  medical  condition  (nor  from 
domestic  violence).  Accordingly,  the  plan 
denies  benefits  for  Fs  head  injury. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
provision  that  denies  benefits  based  on  the 
source  of  an  injury  does  not  restrict  benefits 
based  on  an  act  of  domestic  violence  or  any 
medical  condition.  Therefore,  the  provision 
jj^  permissible  under  this  paragraph  (b)(2)(iii) 
and  does  not  violate  this  section.  (However, 
if  the  plan  did  not  allow  E  to  enroll  in  the 
plan  (or  applied  different  rules  for  eligibility 
to  E)  because  E  fiw}uently  participates  in 
bungee  jumping,  the  plan  would  violate 
paragraph  (b)(1)  of  this  section.) 

(3)  Relationship  to  section  9801(a), 
(b),  and  (d).  (i)  A  preexisting  condition 
exclusion  is  permitted  under  this 
section  if  it — 

(A)  Complies  with  section  9801(a), 
(b),  and  (d); 

(B)  Applies  luiiformly  to  all  similarly 
situated  individuals  (as  described  in 
paragraph  (d)  of  this  section):  and 

(C)  Is  not  directed  at  individual 
participants  or  beneficiaries  based  on 


any  health  factor  of  the  participants  or 
beneficiaries.  For  purposes  of  this 
paragraph  (b)(3)(i)(C},  a  plan 
amendment  relating  to  a  preexisting 
condition  exclusion  applicable  to  all 
individuals  in  one  or  more  groups  of 
similarly  situated  individuals  under  the 
plan  and  made  effective  no  earlier  than 
the  first  day  of  the  first  plan  year  after 
the  amendment  is  adopted  is  not 
considered  to  be  directed  at  any 
individual  participants  or  beneficiaries. 

(ii)  The  rules  ofthis  paragraph  (b)(3) 
are  illustrated  by  the  following 
examples: 

Example  I .  (i)  Facts.  A  group  health  plan 
imposes  a  preexisting  condition  exclusion  on 
all  individuals  enrolled  in  the  plan.  The 
exclusion  applies  to  conditions  for  which 
medical  advice,  diagnosis,  care,  or  treatment 
was  recommended  or  received  within  the  six- 
month  period  ending  on  an  individual's 
enrollment  date.  In  addition,  the  exclusion 
generally  extends  for  12  months  after  an 
individual's  enrollment  date,  but  this  12- 
month  period  is  offset  by  the  number  of  days 
of  an  individual's  creditable  coverage  in 
accordance  with  section  9801(a).  There  is 
nothing  to  indicate  that  the  exclusion  is 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  I,  even 
though  the  plan's  preexisting  condition 
exclusion  discriminates  against  individuals 
based  on  one  or  more  health  factors,  the 
preexisting  condition  exclusion  does  not 
violate  this  section  because  it  applies 
uniformly  to  all  similarly  situated 
individuals,  is  not  directed  at  individual 
pcirticipants  or  beneficiaries,  and  complies 
with  section  9801(a],  (b),  and  (d)  (that  is,  the 
requirements  relating  to  the  six-month  look- 
back period,  the  12-month  (or  18-month) 
maximum  exclusion  period,  and  the 
creditable  coverage  offset). 

Example  2.  (i)  Facts.  A  group  health  plan 
excludes  coverage  for  conditions  with  respect 
to  which  medical  advice,  diagnosis,  care,  or 
treatment  was  recommended  or  received 
within  the  six-month  period  ending  on  an 
individual's  enrollment  date.  Under  the  plan, 
the  preexisting  condition  exclusion  generally 
extends  for  12  months,  offset  by  creditable 
coverage.  However,  if  an  individual  has  no 
claims  in  the  first  six  months  following 
enrollment,  the  remainder  of  the  exclusion 
period  is  waived. 

(ii)  Conclusion.  In  this  Example  2,  the 
plan's  preexisting  condition  exclusions 
violate  this  section  because  they  do  not  meet 
the  requirements  ofthis  paragraph  (b)(3); 
specifically,  they  do  not  apply  uniformly  to 
all  simileirly  situated  individuals.  The  plan 
provisions  do  not  apply  uniformly  to  all 
similarly  situated  individuals  because 
individuals  who  have  medical  claims  during 
the  first  six  months  following  enrollment  are 
not  treated  the  same  as  similarly  situated 
individuals  with  no  claims  during  that 
period.  (Under  paragraph  (d)  of  this  section, 
the  groups  cannot  be  treated  as  two  separate 
groups  of  similarly  situated  individuals 
because  the  distinction  is  based  on  a  health 
factor.) 


(c)  Prohibited  discrimination  in 
premiums  or  contributions — (1)  In 
general — (i)  [Reserved]  For  further 
guidance,  see  §  54.9802-l(c)(l)(i). 

(ii)  Discounts,  rebates,  payments  in 
kind,  and  any  other  premium 
differential  mechanisms  are  taken  into 
accoimt  in  determining  an  individual's 
premium  or  contribution  rate.  (For  rules 
relating  to  cost-sharing  mechanisms,  see 
paragraph  (b)(2)  of  this  section 
(addressing  benefits).) 

(2)  Rules  relating  to  premium  rates — 
(i)  Group  rating  based  on  health  factors 
not  restricted  under  this  section. 
[Reserved]  For  further  guidance,  see 
§54.9802-l(c}{l)(i). 

(ii)  List  billing  based  on  a  health 
factor  prohibited.  However,  a  group 
health  plan  may  not  quote  or  charge  an 
employer  (or  an  individual)  a  different 
premium  for  an  individual  in  a  group  of 
similarly  situated  individuals  based  on 
a  health  factor.  (But  see  paragraph  (g)  of 
this  section  permitting  favorable 
treatment  of  individuals  with  adverse 
health  factors.) 

(iii)  Examples.  The  rules  ofthis 
paragraph  (c)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  anA  purchases  coverage 
from  a  health  insurance  issuer.  In  order  to 
determine  the  premium  rate  for  the 
upcoming  plan  year,  the  issuer  reviews  the 
claims  experience  of  individuals  covered 
under  the  plan.  The  issuer  finds  that 
Individual  F  had  significantly  higher  claims 
experience  than  similarly  situated 
individuals  in  the  plan.  The  issuer  quotes  the 
plan  a  higher  per-participant  rate  because  of 
Fs  claims  experience. 

(ii)  Conclusion.  See  Example  1  in  29  CFR 
2590.702(c)(2)  and  45  CFR  146.121(c)(2)  for 
a  conclusion  that  the  issuer  does  not  violate 
the  provisions  of  29  CFR  2590.702(c)(2)  and 
45  CFR  146.121(c)(2)  similar  to  the 
provisions  ofthis  paragraph  (c)(2)  because 
the  issuer  blends  the  rate  so  that  the 
employer  is  not  quoted  a  higher  rate  for  F 
than  for  a  similarly  situated  individual  based 
on  F's  claims  experience. 

Example  2.  (i)  Facts.  Same  facts  as 
Example  J,  except  that  the  issuer  quotes  the 
employer  a  higher  premium  rate  for  F. 
because  of  F's  claims  experience,  than  for  a 
similarly  situated  individual. 

(ii)  Conclusion.  See  Example  2  in  29  CFR 
2590.702(c)(2)  and  45  CFR  146.121(c)(2)  for 
a  conclusion  that  the  issuer  violates 
provisions  of  29  CFR  2590.702(c)(2)  and  45 
CFR  146.121(c)(2)  similar  to  the  provisions  of 
this  paragraph  (c)(2).  Moreover,  even  if  the 
plan  purchased  the  policy  based  on  the  quote 
but  did  not  require  a  higher  participant 
contribution  for  Fthan  for  a  similarly 
situated  individual,  see  Example  2  in  29  CFR 
2590.702(c)(2)  and  45  CFR  146.121(c)(2)  for 
a  conclusion  that  the  issuer  would  still 
violate  29  CFR  2590.702(c)(2)  and  45  CFR 
146.121(c)(2)  (but  in  such  a  case  the  plan 
would  not  violate  this  paragraph  (c)(2)). 
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(3)  Exception  for  bona  fide  wellness 
programs.  [Reserved]  For  further 
guidance,  see  §  54.9802-l(c)(3). 

(d)  Similarly  situated  individuals.  The 
requirements  of  this  section  apply  only 
within  a  group  of  individuals  who  are 
treated  as  similarly  situated  individuals. 
A  plan  may  treat  participants  as  a  group 
of  similarly  situated  individuals 
separate  from  beneficiaries.  In  addition, 
participants  may  be  treated  as  two  or 
more  distinct  groups  of  similarly 
situated  individuals  and  beneficiaries 
may  be  treated  as  two  or  more  distinct 
groups  of  similarly  situated  individuals 
in  accordance  with  the  rules  of  this 
paragraph  (d).  Moreover,  if  individuals 
have  a  choice  of  two  or  more  benefit 
packages,  individuals  choosing  one 
benefit  package  may  be  treated  as  one  or 
more  groups  of  similarly  situated 
individuals  distinct  from  individuals 
choosing  another  benefit  package. 

(1)  Participants.  Subject  to  paragraph 
(d)(3)  of  this  section,  a  plan  may  treat 
participants  as  two  or  more  distinct 
groups  of  similarly  situated  individuals 
if  the  distinction  between  or  among  the 
groups  of  participants  is  based  on  a 
bona  fide  employment-based 
classification  consistent  with  the 
employer's  usual  business  practice. 
Whether  an  employment-based 
classification  is  bona  fide  is  determined 
on  the  basis  of  all  the  relevant  foots  and 
dnnunstances.  Relevant  facts  and 
circumstances  include  whether  the 
employer  uses  the  classification  for 
piuposes  independent  of  qualification 
for  health  coverage  (for  example, 
determining  eligibility  for  other 
employee  benefits  or  determining  other 
terms  of  employment).  Subject  to 
paragraph  (d)(3)  of  this  section, 
examples  of  classifications  that,  based 
on  all  the  relevant  facts  and 
circumstances,  may  be  bona  fide 
include  full-time  versus  part-time 
statiis,  different  geographic  location, 
membership  in  a  collective  bargaining 
unit,  date  of  hire,  length  of  service, 
ciirrent  employee  versus  former 
employee  status,  and  different 
occupations.  However,  a  classification 
based  on  any  health  factor  is  not  a  bona 
fide  employment-based  classification, 
luiless  the  requirements  of  paragraph  (g) 
of  this  section  are  satisfied  (permitting 
favorable  treatment  of  individuals  with 
adverse  health  factors). 

(2)  Beneficiaries— (i)  Subject  to 
paragraph  (d)(3)  of  this  section,  a  plan 
may  treat  beneficiaries  as  two  or  more 
distinct  groups  of  similarly  situated 
individuals  if  the  distinction  between  or 
among  the  groups  of  beneficiaries  is 
based  on  any  of  the  following  factors: 

(A)  A  bona  fide  employment-based 
classification  of  the  participant  through 


whom  the  beneficiary  is  receiving 
coverage; 

(B)  Relationship  to  the  participant 
(e.g.,  as  a  spouse  or  as  a  dependent 
child): 

(C)  Marital  status: 

(D)  With  respect  to  children  of  a 
participant,  age  or  student  status;  or 

(E)  Any  other  factor  if  the  factor  is  not 
a  health  factor. 

(ii)  Paragraph  (d)(2)(i)  of  this  section 
does  not  prevent  more  favorable 
treatment  of  beneficiaries  with  adverse 
health  factors  in  accordance  with 
paragraph  (g)  of  this  section. 

(3)  Discrimination  directed  at 
individuals.  Notwithstanding 
paragraphs  (d)(1)  and  (2)  of  this  section, 
if  the  creation  or  modification  of  an 
employment  or  coverage  classification  is 
directed  at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries,  the 
classification  is  not  permitted  under  this 
paragraph  (d),  unless  it  is  permitted 
imder  paragraph  (g)  of  this  section 
(permitting  favorable  treatment  of 
individuals  with  adverse  health  factors). 
Thus,  if  an  employer  modified  an 
employment-based  classification  to 
single  out,  based  on  a  health  factor, 
individual  participants  and 
beneficiaries  and  deny  them  health 
coverage,  the  new  classification  would 
not  be  permitted  under  this  section. 

(4)  Examples.  The  rules  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  1 .  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  for  full-time  employees 
only.  Under  the  plan  (consistent  with  the 
employer's  ususal  business  practice), 
employees  who  noimally  work  at  least  30 
hours  per  week  are  considered  to  be  working 
full-time.  Other  employees  are  considered  to 
be  working  part-time.  There  is  no  evidence 
to  suggest  that  the  classification  is  directed 
at  individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  1.  treating 
the  full-time  and  part-time  employees  as  two 
separate  groups  of  similarly  situated 
individuals  is  permitted  under  this  paragraph 
(d)  because  the  classification  is  bona  fide  and 
is  not  directed  at  individual  participants  or 
beneficiaries. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  is  made  available  to 
employees,  their  spouses,  and  their 
dependent  children.  However,  coverage  is 
made  available  to  a  dependent  child  only  if 
the  dependent  child  is  under  age  19  (or 
under  age  25  if  the  child  is  continuously 
enrolled  full-time  in  an  institution  of  higher 
learning  (full-time  students)).  There  is  no 
evidence  to  suggest  that  these  classifications 
are  directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  2,  treating 
spouses  and  dependent  children  differently 
by  imposing  an  age  limitation  on  dependent 
children,  but  not  on  spouses,  is  permitted 
under  this  paragraph  (d).  Specifically,  the 


distinction  between  spouses  and  dependent 
children  is  permitted  under  paragraph  (d)(2) 
of  this  section  and  is  not  prohibited  under 
paragraph  (d)(3)  of  this  section  because  it  is 
not  directed  at  individual  participants  or 
beneficiaries.  It  is  also  permissible  to  treat 
dependent  children  who  are  under  age  19  (or 
full-time  students  under  age  25)  as  a  group 
of  similarly  situated  individuals  separate 
from  those  who  are  age  25  or  older  (or  age 
19  or  older  if  they  are  not  full-time  students] 
because  the  classification  is  permitted  under 
paragraph  (d)(2)  of  this  section  and  is  not 
directed  at  individual  participants  or 
beneficiaries. 

Example  3.  (i)  Facts.  A  university  sponsors 
a  group  health  plan  that  provides  one  health 
benefit  package  to  faculty  and  another  health 
benefit  package  to  other  staff.  Faculty  and 
staff  are  treated  differently  with  respect  to 
other  employee  benefits  such  as  retirement 
benefits  and  leaves  of  absence.  There  is  no 
Evidence  to  suggest  that  the  distinction  is 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  3,  the 
classification  is  permitted  under  this 
paragraph  (d)  because  there  is  a  distinction 
based  on  a  bona  fide  employment-based 
classification  consistent  with  the  employer's 
usual  business  practice  and  the  distinction  is 
not  directed  at  individual  participants  and 
beneficiaries. 

Example  4.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  is  available  to  all 
current  employees.  Former  employees  may 
also  be  eligible,  but  only  if  they  complete  a 
specified  number  of  years  of  service,  are 
enrolled  under  the  plan  at  the  time  of 
termination  of  employment,  and  are 
continuously  enrolled  from  that  date.  There 
is  no  evidence  to  suggest  that  these 
distinctions  are  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  4, 
imposing  additional  eligibility  requirements 
on  former  employees  is  permitted  because  a 
classification  that  distinguishes  between 
current  and  former  employees  is  a  bona  fide 
employment-based  classification  that  is 
permitted  under  this  paragraph  (d),  provided 
that  it  is  not  directed  at  individual 
participants  or  beneficiaries.  In  addition,  it  is 
permissible  to  distinguish  between  former 
employees  who  satisfy  the  service 
requirement  emd  those  who  do  not,  provided' 
that  the  distinction  is  not  directed  at 
individual  participants  or  beneficiaries. 
(However,  former  employees  who  do  not 
satisfy  the  eligibility  criteria  may, 
nonetheless,  be  eligible  for  continued 
coverage  pursuant  to  a  COBRA  continuation 
provision  or  similar  State  law.) 

Example  5.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  provides  the  same 
benefit  package  to  all  seven  employees  of  the 
employer.  Six  of  the  seven  employees  have 
the  same  job  title  and  responsibilities,  but 
Employee  G  has  a  different  job  title  and 
different  responsibilities.  Af^er  G  files  an 
expensive  claim  for  benefits  under  the  plan, 
coverage  under  the  plan  is  modified  so  that 
employees  with  G's  job  title  receive  a 
different  benefit  package  that  includes  a 
lower  lifetime  dollar  limit  than  in  the  benefit- 
package  made  available  to  the  other  six 
employees. 
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(ii)  Conclusion.  Under  the  facts  of  this 
Example  5,  changing  the  coverage 
classification  for  G  based  on  the  existing 
employment  classification  for  G  is  not 
permitted  under  this  paragraph  (d)  because 
the  creation  of  the  new  coverage 
classification  for  G  is  directed  at  G  based  on 
one  or  more  health  factors. 

(e)  Nonconfinement  and  actively-at- 
work  provisions — (1)  Nonconfinement 
provisions — (i)  General  rule.  Under  the 
rules  of  paragraphs  (b)  and  (c)  of  this 
section,  a  plan  may  not  establish  a  rule 
for  eligibility  (as  described  in  paragraph 
(b)(l)(ii)  of  this  section)  or  set  any 
individual's  premium  or  contribution 
rate  based  on  whether  an  individual  is 
confined  to  a  hospital  or  other  health 
care  institution.  In  addition,  under  the 
rules  of  paragraphs  (b)  and  (c)  of  this 
section,  a  plan  may  not  establish  a  rule 
for  eligibility  or  set  any  individual's 
premium  or  contribution  rate  based  on 
an  individual's  ability  to  engage  in 
normal  life  activities,  except  to  the 
extent  permitted  under  paragraphs 
(e)(2)(ii)  and  (3)  of  this  section 
(permitting  plans,  under  certain 
circumstances,  to  distinguish  among 
employees  based  on  the  performance  of 
services). 

(ii)  Examples.  The  rules  of  this 
paragraph  (e)(1)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  employees  and  their 
dependents  generally  becomes  effective  on 
the  first  day  of  employment.  However, 
coverage  for  a  dependent  who  is  confined  to 
a  hospital  or  other  health  care  institution 
does  not  tjecome  effective  until  the 
confinement  ends. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
violates  this  paragraph  (e)(1)  because  the 
plan  delays  the  effective  date  of  coverage  for 
dependents  based  on  confinement  to  a 
hospital  or  other  health  care  institution. 

Example  2.  (i)  Facts.  In  previous  years,  a 
group  health  plan  has  provided  coverage 
through  a  group  health  insurance  policy 
offered  by  Issuer  M.  However,  for  the  current 
year,  the  plan  provides  coverage  through  a 
group  health  insurance  policy  offered  by 
Issuer  N.  Under  Issuer  N's  policy,  items  and 
services  provided  in  connection  with  the 
confinement  of  a  dependent  to  a  hospital  or 
other  health  care  institution  are  not  covered 
if  the  confinement  is  covered  under  an 
extension  of  benefits  clause  from  a  previous 
health  insurance  issuer. 

(ii)  Conclusion.  See  Example  2  in  29  CFR 
2590.702(e)(1)  and  45  CFR  146.121(e)(1)  for 
a  conclusion  that  Issuer  N  violates  provisions 
of  29  CFR  2590.702(e)(1)  and  45  CFR 
146.121(e)(1)  similar  to  the  provisions  of  this 
paragraph  (e)(1)  because  Issuer  N  restricts 
benefits  based  on  whether  a  dependent  is 
confined  to  a  hospital  or  other  health  care 
institution  that  is  covered  under  an  extension 
of  benefits  from  a  previous  issuer. 

(2)  Actively-at-work  and  continuous 
service  provisions — (i)  General  rule — (A) 


Under  the  rules  of  paragraphs  (b)  and  (cj 
of  this  section  and  subject  to  the 
exception  for  the  first  day  of  work  in 
paragraph  (e)(2)(ii)  of  this  section,  a 
plan  may  not  establish  a  rule  for 
eligibility  (as  described  in  paragraph 
(b)(l)(ii)  of  this  section)  or  set  any 
individual's  premium  or  contribution 
rate  based  on  whether  an  individual  is 
actively  at  work  (including  whether  an 
individual  is  continuously  employed), 
unless  absence  from  work  due  to  any 
health  factor  (such  as  being  absent  from 
work  on  sick  leave)  is  treated,  for 
purposes  of  the  plan,  as  being  actively 
at  work. 

(B)  The  rules  of  this  paragraph  (e)(2)(i) 
are  illustrated  by  the  following 
examples: 

Example  1 .  (i)  Facts.  Under  a  group  health 
plan,  an  employee  generally  becomes  eligible 
to  enroll  30  days  afier  the  first  day  of 
employment.  However,  if  the  employee  is  not 
actively  at  work  on  the  first  day  after  the  end 
of  the  30-day  period,  then  eligibility  for 
enrollment  is  delayed  until  the  first  day  the 
employee  is  actively  at  work. 

(ii)  Conclusion.  In  this  Example  I,  the  plan 
violates  this  paragraph  (e)(2)  (and  thus  also 
violates  paragraph  (b)  of  this  section). 
However,  the  plan  would  not  violate 
paragraph  (e)(2)  or  (b)  of  this  section  if,  under 
the  plan,  an  absence  due  to  any  health  factor 
is  considered  being  actively  at  work. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  an  employee  becomes 
effective  after  90  days  of  continuous  service; 
that  is,  if  an  employee  is  absent  frtjm  work 
(for  any  reason)  before  completing  90  days  of 
service,  the  beginning  of  the  90-day  period  is 
measured  fiY)m  the  day  the  employee  returns 
to  work  (without  any  credit  for  service  before 
the  absence). 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
violates  this  paragraph  (e)(2)  (and  thus  also 
paragrapl^(b)  of  this  section)  because  the  90- 
day  continuous  service  requirement  is  a  rule 
for  eligibility  based  on  whether  an  individual 
is  actively  at  work.  However,  the  plan  would 
not  violate  this  paragraph  (e)(2)  or  paragraph 
(b)  of  this  section  if,  under  the  plan,  an 
absence  due  to  any  health  factor  is  not 
considered  an  absence  for  purposes  of 
measuring  90  days  of  continuous  service. 

(ii)  Exception  for  the  first  day  of 
work — (A)  Notwithstanding  the  general 
rule  in  paragraph  (e)(2)(i)  of  this  section, 
a  plan  may  establish  a  rule  for  eligibility 
that  requires  an  individual  to  begin 
work  for  the  employer  sponsoring  the 
plan  (or,  in  the  case  of  a  multiemployer 
plan,  to  begin  a  job  in  covered 
employment)  before  coverage  becomes 
effective,  provided  that  such  a  rule  for 
eligibility  applies  regardless  of  the 
reason  for  the  absence. 

(B)  The  rules  of  this  paragraph 
(e)(2)(ii)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  the  eligibility 
provision  of  a  group  health  plan,  coverage  for 
new  employees  becomes  effective  on  the  first 


day  that  the  employee  reports  to  work. 
Individual  H  is  scheduled  to  begin  work  on 
August  3.  However,  H  is  unable  to  begin 
work  on  that  day  because  of  illness.  H  begins 
working  on  August  4,  and  Ws  coverage  is 
effective  on  August  4. 

(ii)  Conclusion.  In  this  Example  I,  the  plan 
provision  does  not  violate  this  section. 
However,  if  coverage  for  individuals  who  do 
not  report  to  work  on  the  first  day  they  were 
scheduled  to  work  for  a  reason  mirelated  to 
a  health  factor  (such  as  vacation  or 
bereavement)  becomes  effective  on  the  first 
day  they  were  scheduled  to  work,  then  the 
plan  would  violate  this  section. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  new  employees  becomes 
effective  on  the  first  day  of  the  month 
following  the  employee's  first  day  of  work, 
regardless  of  whether  the  employee  is 
actively  at  work  on  the  first  day  of  the  month. 
Individual  /  is  scheduled  to  begin  work  on 
March  24.  However,  /  is  unable  to  begin  work 
on  March  24  because  of  illness,  /begins 
working  on  April  7  and  /"s  coverage  is 
effective  May  1. 

(ii)  Conclusion.  In  this  Example  2.  the  plan 
provision  does  not  violate  this  section. 
However,  as  in  Example  1.  if  coverage  for 
individuals  absent  from  work  for  reasons 
unrelated  to  a  health  factor  became  effective 
despite  their  absence,  then  the  plan  would 
violate  this  section. 

(3)  Relationship  to  plan  provisions 
defining  similarly  situated  individuals — 
(i)  Notwithstanding  the  rules  of 
paragraphs  (e)(1)  and  (2)  of  this  section, 
a  plan  may  establish  rules  for  eligibility 
or  set  any  individual's  premium  or 
contribution  rate  in  accordance  with  the 
rules  relating  to  similarly  situated 
individuals  in  paragraph  (d)  of  this 
section.  Accordingly,  a  plan  may 
distinguish  in  rules  for  eligibility  under 
the  plan  between  full-time  and  part-time 
employees,  between  permanent  and 
temporary  or  seasonal  employees, 
between  current  and  former  employees, 
and  between  employees  currently 
performing  services  and  employees  no 
longer  performing  services  for  the 
employer,  subject  to  paragraph  (d)  of 
this  section.  However,  other  federal  or 
State  laws  (including  the  COBRA 
continuation  provisions  emd  the  Family 
and  Medical  Leave  Act  of  1993)  may 
require  an  employee  or  the  employee's 
dependents  to  be  offered  coverage  and 
set  limits  on  the  premium  or 
contribution  rate  even  though  the 
employee  is  not  performing  services. 

(li)  The  riiles  of  this  paragraph  (e)(3) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  employees  are  eligible  for  coverage  if 
they  jjerform  services  for  the  employer  for  30 
or  more  hours  per  week  or  if  they  are  on  paid 
leave  (such  as  annual,  sick,  or  bereavement 
leave).  Employees  on  unpaid  leave  are 
treated  as  a  separate  group  of  similarly 
situated  individuals  in  accordance  with  the 
rules  of  paragraph  (d)  of  this  section. 
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(ii)  Conclusion.  In  this  Example  1,  the  plan 
provisions  do  not  violate  this  section. 
However,  if  the  plan  treated  individuals 
performing  services  for  the  employer  for  30 
or  more  hours  p>er  week,  individuals  on 
annual  leave,  and  individuals  on 
bereavement  leave  as  a  group  of  similarly 
situated  individuals  separate  from 
individuals  on  sick  leave,  the  plan  would 
violate  this  paragraph  (e)  (and  thus  also 
would  violate  paragraph  (b)  of  this  section) 
because  groups  of  similarly  situated 
individuals  cannot  be  established  based  on  a 
health  factor  (including  the  taking  of  sick 
leave)  under  paragraph  (d)  of  this  section. 

Example  2.  (i)  Facts.  To  be  eligible  for 
coverage  under  a  bona  fide  collectively 
bargained  group  health  plan  in  the  current 
calendar  quarter,  the  plan  requires  an 
individual  to  have  worked  250  hours  in 
covered  employment  during  the  three-month 
period  that  ends  one  month  before  the 
beginning  of  the  current  calendar  quarter. 
The  distinction  between  employees  working 
at  least  250  hours  and  those  working  less 
than  250  hours  in  the  earlier  three-month 
period  is  not  directed  at  individual 
participants  or  beneficiaries  based  on  any 
health  factor  of  the  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
provision  does  not  violate  this  section 
because,  under  the  rules  for  similarly 
situated  individuals  allowing  full-time 
employees  to  be  treated  differently  than  part- 
time  employees,  employees  who  work  at 
least  250  hours  in  a  three-month  period  can 
be  treated  differently  than  employees  who 
fail  to  work  250  hours  in  that  period.  The 
result  would  be  the  same  if  the  plan 
permitted  individuals  to  apply  excess  hours 
from  previous  periods  to  satisfy  the 
requirement  for  the  current  quarter. 

Example  3.  (i)  Facts.  Under  a  group  health 
plan,  coverage  of  an  employee  is  terminated 
when  the  individual's  employment  is 
terminated,  in  accordance  with  the  rules  of 
paragraph  (d)  of  this  section.  Employee  B  has 
been  covered  under  the  plan.  B  experiences 
a  disabling  illness  that  prevents  B  from 
working.  B  takes  a  leave  of  absence  under  the 
Family  and  Medical  Leave  Act  of  1993.  At 
the  end  of  such  leave,  B  terminates 
employment  and  consequently  loses  coverage 
under  the  plan.  (This  termination  of  coverage 
is  without  regard  to  whatever  rights  the 
employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  3,  the  plan 
provision  terminating  Fs  coverage  upon  0's 
termination  of  employment  does  not  violate 
this  section. 

Example  4.  (i)  Facts.  Under  a  group  health 
plan,  coverage  of  an  employee  is  terminated 
when  the  employee  ceases  to  perform 
services  for  the  employer  sponsoring  the 
plan,  in  accordance  with  the  rules  of 
paragraph  (d)  of  this  section.  Employee  C  is 
laid  off  for  three  months.  When  the  layoff 
begins,  Cs  coverage  under  the  plan  is 
terminated.  (This  termination  of  coverage  is 
without  regard  to  whatever  rights  the 
employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 


(ii)  Conclusion.  In  this  Example  4,  the  plan 
provision  terminating  Cs  coverage  upon  the 
cessation  of  Cs  performance  of  services  does 
not  violate  this  section. 

(f)  Bona  fide  wellness  programs. 
[Reserved] 

(g)  More  favorable  treatment  of 
individuals  with  adverse  health  factors 
permitted — (1)  In  rules  for  eligibility — (i) 
Nothing  in  this  section  prevents  a  group 
health  plan  from  establishing  more 
favorable  rules  for  eligibility  (described 
in  paragraph  (b)(1)  of  this  section)  for 
individuals  with  an  adverse  health 
factor,  such  as  disability,  than  for 
individuals  without  the  adverse  health 
factor.  Moreover,  nothing  in  this  section 
prevents  a  plan  from  charging  a  higher 
premium  or  contribution  with  respect  to 
individuals  with  em  adverse  health 
factor  if  they  would  not  be  eligible  for 
the  coverage  were  it  not  for  the  adverse 
health  factor.  (However,  other  laws, 
including  State  insurance  laws,  may  set 
or  limit  premiimi  rates;  these  laws  are 
not  affected  by  this  section.) 

(ii)  The  rules  of  this  paragraph  {g)(l) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  generally  is  available 
to  employees,  spouses  of  employees,  and 
dependent  children  until  age  23.  However, 
dependent  children  who  are  disabled  are 
eligible  for  coverage  beyond  age  23. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
provision  allowing  coverage  for  disabled 
dependent  children  beyond  age  23  satisfies 
this  paragraph  (g)(1)  (and  thus  does  not 
violate  this  section). 

Example  2.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan,  which  is  generally 
available  to  employees  (and  members  of  the 
employee's  family)  until  the  last  day  of  the 
month  in  which  the  employee  ceases  to 
perform  services  for  the  employer.  The  plan 
generally  charges  employees  $50  per  month 
for  employee-only  coverage  and  $125  per 
month  for  family  coverage.  However,  an 
employee  who  ceases  to  perform  services  for 
the  employer  by  reason  of  disability  may 
remain  covered  under  the  plan  until  the  last 
day  of  the  month  that  is  12  months  after  the 
month  in  which  the  employee  ceased  to 
perform  services  for  the  employer.  During 
this  extended  period  of  coverage,  the  plan 
charges  the  employee  $100  per  month  for 
employee-only  coverage  and  $250  per  month 
for  fsunily  coverage.  (This  extended  period  of 
coverage  is  without  regetrd  to  whatever  rights 
the  employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Concltision.  In  this  Example  2,  the  plan 
provision  allowing  extended  coverage  for 
disabled  employees  and  their  families 
satisfies  this  paragraph  (g)(1)  (and  thus  does 
not  violate  this  section).  In  addition,  the  plan 
is  permitted,  under  this  paragraph  (g)(1).  to 
charge  the  disabled  employees  a  higher 
premium  during  the  extended  period  of 
coverage. 

Example  3.  (i)  Facts.  To  comply  with  the 
requirements  of  a  COBRA  continuation 


provision,  a  group  health  plan  generally 
makes  COBRA  continuation  coverage 
available  for  a  maximum  period  of  18  months 
in  connection  with  a  termination  of 
employment  but  makes  the  coverage 
available  for  a  maximum  period  of  29  months 
'to  certain  disabled  individuals  and  ceriain 
members  of  the  disabled  individual's  family. 
Although  the  plan  generally  requires 
payment  of  102  percent  of  the  applicable 
premium  for  the  first  18  months  of  COBRA 
continuation  coverage,  the  plan  requires 
payment  of  150  percent  of  the  applicable 
premium  for  the  disabled  individual's 
COBRA  continuation  coverage  during  the 
disability  extension  if  the  disabled  individual 
would  not  be  entitled  to  COBRA 
continuation  coverage  but  for  the  disability. 

(ii)  Conclusion.  In  this  Example  3,  the  plan 
provision  allowing  extended  COBRA 
continuation  coverage  for  disabled 
individuals  satisfies  this  paragraph  (g)(1) 
(and  thus  does  not  violate  this  section).  In 
addition,  the  plan  is  permitted,  under  this 
paragraph  (g)(1),  to  charge  the  disabled 
individuals  a  higher  premium  for  the 
extended  coverage  if  the  individuals  would 
not  be  eligible  for  COBRA  continuation 
coverage  were  it  not  for  the  disability. 
(Similarly,  if  the  plan  provided  an  extended 
period  of  coverage  for  disabled  individuals 
pursuant  to  State  law  or  plan  provision  rather 
than  pursuant  to  a  COBRA  continuation 
coverage  provision,  the  plan  could  likewise 
charge  the  disabled  individuals  a  higher 
premium  for  the  extended  coverage.) 

(2)  In  premiums  or  contributions — (i) 
Nothing  in  this  section  prevents  a  group 
health  plan  from  charging  individuals  a 
premiiun  or  contribution  that  is  less 
than  the  premium  (or  contribution)  for 
similarly  situated  individuals  if  the 
lower  charge  is  based  on  an  adverse 
health  factor,  such  as  disability. 

(ii)  The  rules  of  this  paragraph  (g)(2) 
are  illustrated  by  the  following  example: 

Example,  (i)  Facts.  Under  a  group  health 
plan,  employees  are  generally  required  to  pay 
$50  per  month  for  employee-only  coverage 
and  $125  per  month  for  family  coverage 
under  the  plan.  However,  employees  who  are 
disabled  receive  coverage  (whether 
employee-only  or  family  coverage)  under  the 
plan  free  of  charge. 

(ii)  Conclusion.  In  this  Example,  the  pl^n 
provision  waiving  premium  payment  for 
disabled  employees  is  permitted  under  this 
paragraph  (g)(2)  (and  thus  does  not  violate 
this  section). 

(h)  No  effect  on  other  laws. 
Compliance  with  this  section  is  not 
determinative  of  compliance  with  any 
other  provision  of  the  Code  (including 
the  COBRA  continuation  provisions)  or 
any  other  State  or  federal  law,  such  as 
the  Americans  with  Disabilities  Act. 
Therefore,  although  the  rules  of  this 
section  would  not  prohibit  a  plan  or 
issuer  from  treating  one  group  of 
similarly  sittiated  individuals 
differently  from  another  (such  as 
providing  different  benefit  packages  to 
ctirrent  and  former  employees),  other 
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federal  or  State  laws  may  require  that 
two  separate  groups  of  similarly  situated 
individuals  be  treated  the  same  for 
certain  purposes  (such  as  making  the 
same  benefit  package  available  to 
COBRA  qualified  beneficiaries  as  is 
made  available  to  active  employees).  In 
addition,  although  this  section  generally 
does  not  impose  new  disclosure 
obligations  on  plans,  this  section  does 
not  affect  any  other  laws,  including 
those  that  require  accurate  disclosures 
and  prohibit  intentional 
misrepresentation. 

(i)  Effective  dates — (1)  Final  rules 
apply  March  9,  2001.  [Reserved]  For 
further  guidance,  see  §  54.9802-l(i)(l). 

(2)  Tiiis  section  applies  for  plan  years 
begiiming  on  or  after  July  1,  2001. 
Except  as  provided  in  paragraph  (i)(3)  of 
this  section,  this  section  applies  for  plan 
years  beginning  on  or  after  July  1,  2001. 
Except  as  provided  in  paragraph  (i)(3)  of 
this  section,  with  respect  to  efforts  to 
comply  with  section  9802  before  the 
first  plan  year  beginning  on  or  after  July 
1,  2001,  the  Secretary  will  not  take  any 
enforcement  action  against  a  plan  that 
has  sought  to  comply  in  good  faith  with 
section  9802. 

(3)  Transitional  rules  for  individuals 
previously  denied  coverage  based  on  a 
health  factor.  This  paragraph  (i)(3) 
provides  rules  relating  to  individuals 
previously  denied  coverage  vinder  a 
group  health  plan  based  on  a  health 
factor  of  the  individual.  Paragraph 
(i)(3)(i)  clarifies  what  constitutes  a 
denial  of  coverage  imder  this  paragraph 
(i)(3).  Paragraph  (i)(3)(ii)  of  this  section 
applies  with  respect  to  any  individual 
who  was  denied  coverage  if  the  denial 
was  not  based  on  a  good  faith 
interpretation  of  section  9802  or  the 
Secretary's  published  guidance.  Under 
that  paragraph,  such  an  individual  must 
be  allowed  to  enroll  retroactively  to  the 
effective  date  of  section  9802.  or.  if  later, 
the  date  the  individual  meets  eligibility 
criteria  imder  the  plan  that  do  not 
discriminate  based  on  any  health  factor. 
Paragraph  (i)(3)(iii)  of  this  section 
applies  with  respect  to  any  individual 
who  was  denied  coverage  based  on  a 
good  faith  interpretation  of  section  9802 
or  the  Secretary's  published  guidance. 
Under  that  paragraph,  such  an 
individual  must  be  given  an  opportimity 
to  enroll  effective  July  1,  2001.  In  either 
event,  whether  imder  paragraph  (i)(3)(ii) 
or  (iii)  of  this  section,  the  Secretary  will 
not  take  any  enforcement  action  with 
respect  to  denials  of  coverage  addressed 
in  Uiis  paragraph  (i)(3)  if  the  plan  has 
complied  with  the  transitional  rules  of 
this  paragraph  (i)(3). 

(i)  Denial  of  coverage  clarified.  For 
purposes  of  this  paragraph  (i)(3),  an 


individual  is  considered  to  have  been 
denied  coverage  if  the  individual — 

(A)  Failed  to  apply  for  coverage 
because  it  was  reasonable  to  believe  that 
an  application  for  coverage  would  have 
been  futile  due  to  a  plan  provision  that 
discriminated  based  on  a  health  factor; 
or 

(B)  Wds  not  offered  an  opportunity  to 
enroll  in  the  plan  and  the  failure  to  give 

'  such  an  opportunity  violates  this 
section. 

(ii)  Individuals  denied  coverage 
without  a  good  faith  interpretation  of 
the  law — (A)  Opportunity  to  enroll 
required.  If  a  plan  has  denied  coverage 
to  any  individual  based  on  a  health 
factor  and  that  denial  was  not  based  on 
a  good  faith  interpretation  of  section 
9802  or  any  guidance  published  by  the 
Secretary,  the  plan  is  required  to  give 
the  individual  an  opportimity  to  enroll 
(including  notice  of  an  opportunity  to 
enroll)  that  continues  for  at  least  30 
days.  This  opportunity  must  be 
presented  not  later  than  March  9,  2001. 

(1)  If  this  enrollment  opportunity  was 
presented  before  or  within  the  first  plan 
year  beginning  on  or  after  July  1, 1997 
(or  in  the  case  of  a  collectively 
bargained  plan,  before  or  within  the  first 
plan  year  beginning  on  the  effective  date 
for  the  plan  described  in  section 
401(c)(3)  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996),  the  coverage  must  be  effective 
within  that  first  plan  year. 

(2)  If  this  enrollment  opportunity  is 
presented  after  such  plan  year,  the 
individual  must  be  given  the  choice  of 
having  the  coverage  effective  on  either 
of  the  following  two  dates — 

(i)  The  date  the  plan  receives  a  request 
for  enrollment  in  connection  with  the 
enrollment  opportunity;  or 

(ji)  Retroactively  to  the  first  day  of  the 
first  plan  year  beginning  on  the  effective 
date  for  the  plan  described  in  section 
401(c)(1)  or  (3)  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (or.  if  the  individual  otherwise 
first  became  eligible  to  enroll  for 
coverage  after  that  date,  on  the  date  the 
individual  was  otherwise  eligible  to 
enroll  in  the  plan),  ff  an  individual 
elects  retroactive  coverage,  the  plan  is 
required  to  provide  the  benefits  it  would 
have  provided  if  the  individual  had 
been  enrolled  for  coverage  during  that 
period  (irrespective  of  any  otherwise 
applicable  plan  provisions  governing 
timing  for  the  submission  of  claims). 
The  plan  may  require  the  individual  to 
pay  whatever  additional  amount  the 
individual  would  have  been  required  to 
pay  for  the  coverage  (but  the  plan 
cannot  charge  interest  on  that  amount). 

(B)  Relation  to  preexisting  condition 
rules.  For  purposes  of  Chapter  100  of 


Subtitle  K.  the  individual  may  not  be 
treated  as  a  late  enrollee  or  as  a  special 
enroUee.  Moreover,  the  individual's 
enrollment  date  is  the  effective.date  for 
the  plan  described  in  section  401(c)(1) 
or  (3)  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (or,  if 
the  individual  otherwise  first  became 
eligible  to  enroll  for  coverage  after  that 
date,  on  the  date  the  individual  was 
otherwise  eligible  to  enroll  in  the  plan), 
even  if  the  individual  chooses  under 
paragraph  (i)(3)(ii)(A)  of  this  section  to 
have  coverage  effective  only 
prospectively.  In  addition,  any  period 
between  the  individual's  enrollment 
date  and  the  effective  date  of  coverage 
is  treated  as  a  waiting  period. 

(C)  Examples.  The  rules  of  this 
paragraph  (i)(3)(ii)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Employer  X  maintains 
a  group  health  plan  with  a  plan  year 
beginning  October  1  and  ending  September 
30.  Individual  F  was  hired  by  Employer  X 
before  the  effective  date  of  section  9802. 
Before  the  effective  date  of  section  9802  for 
this  plan  (October  1. 1997).  the  terms  of  the 
plan  allowed  employees  and  their 
dependents  to  enroll  when  the  employee  was 
first  hired,  and  on  each  January  1  thereafter, 
but  in  either  case,  only  if  the  individual 
could  pass  a  physical  examination.  F's 
application  to  enroll  when  first  hired  was 
denied  because  F  could  not  pass  a  physical 
examination.  Upon  the  effective  date  of 
section  9802  for  this  plan  (October  1. 1997), 
the  plan  is  amended  to  delete  the 
requirement  to  pass  a  physical  examination. 
In  November  of  1997,  the  plan  gives  Fan 
opportunity  to  enroll  in  the  plan  (including 
notice  of  the  opportunity  to  enroll)  without 
passing  a  physical  examination,  with 
coverage  effective  January  1, 1998. 

(ii)  Conclusion.  In  this  Example  1.  the  plan 
complies  with  the  requirements  of  this 
paragraph  (i)(3)(ii). 

Example  2.  (i)  Facts.  The  plan  year  of  a 
group  health  plan  begins  )anuary  1  and  ends 
December  31.  Under  the  plan,  a  dependent 
who  is  unable  to  engage  in  normal  life 
activities  on  the  date  coverage  would 
otherwise  become  effective  is  not  enrolled 
until  the  dependent  is  able  to  engage  in 
normal  life  activities.  Individual  C  is  a 
dependent  who  is  otherwise  eligible  for 
coverage,  but  is  unable  to  engage  in  normal 
life  activities.  The  plan  has  not  allowed  G  to 
erux)ll  for  coverage. 

(ii)  Conclusion.  In  this  Example  2, 
beginning  on  the  effective  date  of  section 
9802  for  the  plan  (January  1.  1998),  the  plan 
provision  is  not  permitted  under  any  good 
faith  interpretation  of  section  9802  or  any 
guidance  published  by  the  Secretary. 
Therefore,  the  plan  is  required,  not  later  than 
March  9,  2001,  to  give  G  an  opportunity  to 
enroll  (including  notice  of  the  opportunity  to 
enroll),  with  coverage  effective,  at  Cs  option, 
either  retroactively  from  January  1, 1998  or 
prospectively  from  the  date  Cs  request  for 
enrollment  is  received  by  the  plan.  If  G  elects 
coverage  to  be  effective  beginning  January  1,  . 
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1998,  the  plan  can  require  G  to  pay  employee 
premiums  for  the  retroactive  coverage, 
(iii)  Individuals  denied  coverage 
based  on  si  good  faith  interpretation  of 
the  law — (A)  Opportunity  to  enroll 
required.  If  a  plan  has  denied  coverage 
to  any  individual  before  the  first  day  of 
.  the  first  plan  year  beginning  on  or  after 
July  1,  2001  based  in  part  on  a  health 
hctoT  and  that  denial  was  based  on  a 
good  faith  interpretation  of  section  9802 
or  guidance  published  by  the  Secretary, 
the  plan  is  required  to  give  the 
individual  an  opportimity  to  enroll 
(including  notice  of  an  opportunity  to 
enroll)  that  continues  for  at  least  30 
days,  with  coverage  effiective  no  later 
than  July  1,  2001.  Individuals  required 
to  be  offered  an  opportunity  to  enroll 
include  individuals  previously  offered 
enrollment  without  regard  to  a  health 
factor  but  subsequently  denied 
enrollment  due  to  a  health  factor. 

(B)  Relation  to  preexisting  condition 
rules.  For  purposes  of  Chapter  100  of 
Subtitle  K,  the  individual  may  not  be 
treated  as  a  late  enrollee  or  as  a  special 
enrollee.  Moreover,  the  individual's 
enrollment  date  underthe  plan  is  the 
effective  date  for  the  plan  described  in 
section  401(c)(1)  or  (3)  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (or,  if  the 
individual  otherwise  first  became 
eligible  to  enroll  for  coverage  after  that 
date,  on  the  date  the  individual  was 
otherwise  eligible  to  enroll  in  the  plan). 
In  addition,  any  period  between  the 
individual's  enrollment  date  and  the 
effective  date  of  coverage  is  treated  as  a 
waiting  period. 

(C)  Example.  The  rules  of  this 
paragraph  (i)(3)(iii)  are  illustrated  by  the 
following  example: 

Example,  (i)  Facts.  Individual  H  was  hired 
by  Employer  l^on  May  3, 1995.  y  maintains 
a  group  health  plan  with  a  plan  year 
b^inning  on  February  1.  Under  the  terms  of 
the  plan,  employees  and  their  dependents  are 
allowed  to  enroU  when  the  employee  is  first 
hired  (without  a  requirement  to  pass  a 
physical  examination),  and  on  each  February 
1  thereafter  if  the  individual  can  pass  a 
physical  examination.  H  chose  not  to  enroll 
for  coverage  when  hired  in  May  of  1995.  On 
February  1, 1997.  H  tried  to  eim)ll  for 
coverage  under  the  plan.  However,  H  was 
denied  coverage  for  failure  to  pass  a  physical 
examination.  Shortly  thereafter,  Ts  plan 
eliminated  late  enrollment,  and  H  was  not 
given  another  opportunity  to  enroll  in  the 
plan.  There  is  no  evidence  to  suggest  that  V"s 
plan  was  acting  in  bad  faith  in  denying 
coverage  under  the  plan  beginning  on  the 
effective  date  of  section  9802  (February  1, 
1998). 

(ii)  Conclusion.  In  this  Example,  because 
coverage  previously  had  been  made  available 
with  respect  to  H  without  regard  to  any 
health  factor  of  Hand  because  Vs  plan  was 
acting  in  accordance  with  a  good  faith 


interpretation  of  section  9802  (and  guidance 
published  by  the  Secretary),  the  failure  of  Vs 
plan  to  allow  Hto  enroll  effective  February 
1,  1998  was  permissible  on  that  date. 
However,  under  the  transitional  rules  of  this 
paragraph  (i)(3)(iii),  ys  plan  must  give  Han 
opportunity  to  ermill  that  conUnues  for  at 
least  30  days,  with  coverage  effective  no  later 
than  July  1,  2001.  (In  addition,  February  1, 
1998  is  tfs  enrollment  date  under  the  plan 
and  the  period  between  February  1, 1998  and 
July  1.  2001  is  treated'as  a  waiting  period. 
Accordingly,  any  preexisting  condition 
exclusion  period  permitted  under  section 
9801  will  have  expired  before  July  1,  2001.) 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved: 

Dated:  August  8.  2000. 
Jonathan  Talisman, 
Acting  Assistant  Secretary  of  the  Treasury. 

For  the  reasons  set  forth  above,  29 
CFR  Part  2590  is  amended  as  follows: 

PART  2590  [AMENDED]— RULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  PORTABILITY  AND 
RENEWABILITY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  2590 
is  revised  to  read  as  follows: 

Authority:  Sees.  107.  209.  505.  701-703, 
711-713,  and  731-734  of  ERISA  (29  U.S.C. 
1027,  1059,  1135.  1171-1173,  1181-1183, 
and  1191-1194),  as  amended  by  HIPAA 
(Public  Law  104-191.  110  Stat.  1936),  MHPA 
and  NMHPA  (Public  Law  104-204. 110  Stat. 
2935),  and  WHCRA  (Public  Uw  105-277. 
112  Stat.  2681-436).  section  101(g)(4)  of 
HIPAA,  and  Secretary  of  Labor's  Order  No. 
1-87,  52  FR  13139,  April  21,  1987. 

2.  Section  §  2590.702  is  revised  to 
read  as  follows: 

§2590.702    Prohibiting  discrimination 
against  participants  and  beneficiaries 
based  on  a  health  factor. 

(a)  Health  factors.  (1)  The  term  health 
factor  means,  in  relation  to  an 
individual,  any  of  the  following  health 
status-related  factors: 

(i)  Health  status; 

(ii)  Medical  condition  (including  both 
physical  and  mental  illnesses),  as 
defined  in  §  2590.701-2; 

(iii)  Claims  experience; 

(iv)  Receipt  ofnealth  care; 

(v)  Medical  history; 

(vi)  Genetic  information,  as  defined  in 
§2590.701-2; 

(vii)  Evidence  of  instirability;  or 

(viii)  Disability. 

(2)  Evidence  of  insurability 
includes — 

(i)  Conditions  arising  out  of  acts  of 
domestic  violence;  and 

(ii)  Participation  in  activities  such  as 
motorcycling,  snowmobiling,  all-terrain 
vehicle  riding,  horseback  riding,  skiing, 
and  other  similar  activities. 


(3)  The  decision  whether  health 
coverage  is  elected  for  an  individual 
(including  the  time  chosen  to  enroll, 
such  as  under  special  enrollment  or  late 
enrollment)  is  not,  itself,  within  the 
scope  of  any  health  factor.  (However, 
under  §  2590.701-6.  a  plan  or  issuer 
must  treat  special  enroUees  the  same  as 
similarly  situated  individuals  who  are 
enrolled  when  first  eligible.) 

(b)  Prohibited  discrimination  in  rules 
for  eligibility — (1)  In  general — (i)  A 
group  health  plan,  and  a  health 
insurance  issuer  offering  health 
insurance  coverage  in  connection  with  a 
group  health  plan,  may  not  establish 
any  rule  for  eligibility  (including 
continued  eligibility)  of  any  individual 
to  enroll  for  benefits  under  the  terms  of 
the  plan  or  group  health  insiu'ance 
coverage  that  discriminates  based  on 
any  health  factor  that  relates  to  that 
individual  or  a  dependent  of  that 
individual.  This  rule  is  subject  to  the 
provisions  of  paragraph  (b)(2)  of  this 
section  (explaining  how  this  rule 
applies  to  benefits),  paragraph  (b)(3)  of 
this  section  (allowing  plans  to  impose 
certain  preexisting  condition 
exclusions),  paragraph  (d)  of  this  section 
(containing  rules  for  establishing  groups 
of  similarly  situated  individuals), 
paragraph  (e)  of  this  section  (relating  to 
nonconfinement,  actively-at-work,  and 
other  service  requirements),  paragraph 
(f)  of  this  section  (relating  to  bona  fide 
wellness  programs),  and  paragraph  (g)  of 
this  section  (permitting  favorable 
treatment  of  individuals  with  adverse 
health  factors). 

(ii)  For  purposes  of  this  section,  rules 
for  eligibility  include,  but  are  not 
limited  to,  rules  relating  to — 

(A)  Enrollment; 

(B)  The  effective  date  of  coverage; 

(C)  Waiting  (or  affiliation)  periods; 

(D)  Late  and  special  enrollment; 

(E)  Eligibility  for  benefit  packages 
(including  rules  for  individuals  to 
change  their  selection  among  benefit 
packages); 

(F)  Benefits  (including  rules  relating 
to  covered  benefits,  benefit  restrictions, 
and  cost-sharing  mechanisms  such  as 
coinsurance,  copayments,  and 
deductibles),  as  described  in  paragraphs 
(b)(2)  and  (3)  of  this  section; 

(G)  Continued  eligibility;  and 

(H)  Terminating  coverage  (including 
disenrollment)  of  any  individual  under 
the  plan. 

(iii)  The  rules  of  this  paragraph  (b)(1) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  is  available  to  all 
employees  who  enroll  within  the  first  30 
days  of  their  employment.  However, 
employees  who  do  not  enroll  within  the  first 
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30  days  cannot  enroll  later  unless  they  pass 
a  physical  examination. 

(ii)  Conclusion.  In  this  Example  I,  the 
requirement  to  pass  a  physical  examination 
in  order  to  enroll  in  the  plan  is  a  rule  for 
eligibility  that  discriminates  based  on  one  or 
more  health  factors  and  thus  violates  this 
paragraph  (b)(1). 

Example  2.  (i)  Facts.  Under  an  employer's 
group  health  plan,  employees  who  enroll 
during  the  first  30  days  of  employment  (and 
during  special  enrollment  periods)  may 
choose  between  two  benefit  packages:  an 
indemnity  option  and  an  HMO  option. 
However,  employees  who  enroll  during  late 
enrollment  are  permitted  to  enroll  only  in  the 
HMO  option  and  only  if  they  provide 
evidence  of  good  health. 

(ii)  Conclusion.  In  this  Example  2,  the 
requirement  to  provide  evidence  of  good 
health  in  order  to  be  eligible  for  late 
enrollment  in  the  HMO  option  is  a  rule  for 
eligibility  that  discriminates  based  on  one  or 
more  health  factors  and  thus  violates  this 
paragraph  (b)(1).  However,  if  the  plan  did  not 
require  evidence  of  good  health  but  limited 
late  enrollees  to  the  HMO  option,  the  plan's 
rules  for  eligibility  would  not  discriminate 
based  on  any  health  factor,  and  thus  would 
not  violate  this  paragraph  (b)(1),  because  the 
time  an  individual  chooses  to  enroll  is  not, 
itself,  within  the  scope  of  any  health  factor. 

Example  3.  (i)  Facts.  Under  an  employer's 
group  health  plan,  all  employees  generally 
may  eimjll  within  the  first  30  days  of 
employment.  However,  individuals  who 
participate  in  certain  recreational  activities, 
including  motorcycling,  are  excluded  from 
coverage. 

(ii)  Conclusion.  In  this  Example  3, 
excluding  from  the  plan  individuals  who 
participate  in  recreational  activities,  such  as 
motorcycling,  is  a  rule  for  eligibility  that 
discriminates  based  on  one  more  health 
factors  and  thus  violates  this  paragraph 
(b)(1). 

Example  4.  (i)  Facts.  A  group  health  plan 
applies  for  a  group  health  policy  offered  by 
an  issuer.  As  part  of  the  application,  the 
issuer  receives  health  information  about 
individuals  to  be  covered  under  the  plan. 
Individual  ^4  is  an  employee  of  the  employer 
maintaining  the  plan.  A  emd  A's  dependents 
have  a  history  of  high  health  claims.  Based 
on  the  information  about  A  and  A's 
dependents,  the  issuer  excludes  A  and  i4's 
dependents  fi'om  the  group  policy  it  offers  to 
the  employer. 

(ii)  Conclusion.  In  this  Example  4,  the 
issuer's  exclusion  of  A  and  A's  dependents 
from  coverage  is  a  rule  for  eligibility  that 
discriminates  based  on  one  or  more  health 
factors,  and  thus  violates  this  paragraph 
(b)(1).  (If  the  employer  is  a  small  employer 
under  45  CFR  144.103  (generally,  an 
employer  with  50  or  fewer  employees),  the 
issuer  also  may  violate  45  CFR  146.150, 
which  requires  issuers  to  offer  all  the  policies 
they  sell  in  the  small  group  market  on  a 
guaranteed  available  basis  to  all  small 
employers  and  to  accept  every  eligible 
individual  in  every  small  employer  group.)  If 
the  plan  provides  coverage  through  this 
policy  and  does  not  provide  equivalent 
coverage  for/t  and  A's  dependents  through 
other  means,  the  plan  will  also  violate  this 
paragraph  (b)(1). 


(2)  Application  to  benefits — (i) 
General  rule — (A)  Under  this  section,  a 
group  health  plan  or  group  health 
insurance  issuer  is  not  required  to 
provide  coverage  for  any  particular 
benefit  to  any  group  of  similarly 
situated  individuals. 

(B)  However,  benefits  provided  imder 
a  plan  or  through  group  health 
insiu'ance  coverage  must  be  uniformly 
available  to  all  similarly  situated 
individuals  (as  described  in  paragraph 
(d)  of  this  section).  Likewise,  any 
restriction  on  a  benefit  or  benefits  must 
apply  imiformly  to  all  similarly  situated 
individuals  and  must  not  be  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries 
(determined  based  on  all  the  relevant 
facts  and  circumstances).  Thus,  for 
example,  a  plan  or  issuer  may  limit  or 
exclude  benefits  in  relation  to  a  specific 
disease  or  condition,  limit  or  exclude 
benefits  for  certain  types  of  treatments 
or  drugs,  or  limit  or  exclude  benefits 
based  on  a  determination  of  whether  the 
benefits  are  experimental  or  not 
medically  necessary,  but  only  if  the 
benefit  limitation  or  exclusion  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries.  In 
addition,  a  plan  or  issuer  may  impose 
annual,  lifetime,  or  other  limits  on 
benefits  and  may  require  the  satisfaction 
of  a  deductible,  copayment. 
coinsiuance,  or  other  cost-sharing 
requirement  in  order  to  obtain  a  benefit 
if  the  limit  or  cost-sharing  requirement 
applies  uniformly  to  all  similarly 
situated  individuals  and  is  not  directed 
at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries.  In 
the  case  of  a  cost-sharing  requirement, 
see  also  paragraph  (b)(2)(ii)  of  this 
section,  which  permits  variances  in  the 
application  of  a  cost-sharing  mechanism 
made  available  under  a  bona  fide 
wellness  program.  (Whether  any  plan 
provision  or  practice  with  respect  to 
benefits  complies  with  this  paragraph 
(b)(2)(i)  does  not  affect  whether  the 
provision  or  practice  is  permitted  under 
any  other  provision  of  the  Act,  the 
Americans  with  Disabilities  Act,  or  any 
other  law,  whether  State  or  federal.) 

(C)  For  purposes  of  this  paragraph 
(b)(2)(i),  a  plan  amendment  applicable 
to  all  individuals  in  one  or  more  groups 
of  similarly  situated  individuals  luider 
the  plan  and  made  effective  no  earlier 
than  the  first  day  of  the  first  plan  year 
after  the  amendment  is  adopted  is  not 
considered  to  be  directed  at  any 
individual  participants  or  beneficiaries. 


(D)  The  rules  of  this  paragraph 
(b)(2)(i)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
applies  a  $500,000  lifetime  limit  on  all 
benefits  to  each  participant  or  beneficiary 
covered  under  the  plan.  The  limit  is  not 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  1.  the  limit 
does  not  violate  this  paragraph  (b)(2)(i) 
because  $500,000  of  benefits  are  available 
uniformly  to  each  participant  and  beneficiary 
under  the  plan  and  because  the  limit  is 
applied  uniformly  to  all  participants  and 
beneficiaries  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  2,  (i)  Facts.  A  group  health  plan 
has  a  $2  millron  lifetime  limit  on  all  benefits 
(and  no  other  lifetime  limits)  for  participants 
covered  under  the  plan.  Participant  B  files  a 
claim  for  the  treatment  of  AIDS.  At  the  next 
corporate  board  meeting  of  the  plan  sponsor, 
the  claim  is  discussed.  Shortly  thereafter,  the 
plan  is  modified  to  impose  a  $10,000  lifetime 
limit  on  benefits  for  the  treatment  of  AIDS, 
effective  before  the  beginning  of  the  next 
plan  year. 

(ii)  Conclusion.  Under  the  facts  of  this 
Example  2,  the  plan  violates  this  paragraph 
(b)(2)(i)  because  the  plan  modification  is 
directed  at  B  based  on  Fs  claim. 

Example  3.  (i)  A  group  health  plan  applies 
for  a  group  health  policy  offered  by  an  issuer. 
Individual  C  is  covered  under  the  plan  and 
has  an  adverse  health  condition.  As  part  of 
the  application,  the  issuer  receives  health 
information  about  the  individuals  to  be 
covered,  including  information  about  C's 
adverse  health  condition.  The  policy  form 
offered  by  the  issuer  generally  provides 
benefits  for  the  adverse  health  condition  that 
Chas,  but  in  this  case  the  issuer  offers  the 
plan  a  policy  modified  by  a  rider  that 
excludes  benefits  for  C  for  that  condition. 
The  exclusionary  rider  is  made  effective  the 
first  day  of  the  next  plan  year. 

(ii)  Conclusion.  In  this  Example  3.  the 
issuer  violates  this  paragraph  (b)(2)(i) 
because  benefits  for  C's  condition  are 
available  to  other  individuals  in  the  group  of 
similarly  situated  individuals  that  includes  C 
but  are  not  available  to  C.  Thus,  the  benefits 
are  not  uniformly  available  to  all  similarly 
situated  individuals.  Even  though  the 
exclusionary  rider  is  made  effective  the  first 
day  of  the  next  plan  year,  because  the  rider 
does  not  apply  to  all  similarly  situated 
individuals,  the  issuer  violates  this  paragraph 
(b)(2)(i). 

Example  4.  (i)  Facts.  A  group  health  plan 
has  a  $2,000  lifetime  limit  for  the  treatment 
of  temporomandibular  joint  syndrome  (TMJ). 
The  limit  is  applied  uniformly  to  all  similarly 
situated  individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  4.  the  limit 
does  not  violate  this  paragraph  (b)(2)(i) 
because  $2000  of  benefits  for  the  treatment  of 
TM)  are  available  uniformly  to  all  similarly 
situated  individuals  and  a  plan  may  limit 
benefits  covered  in  relation  to  a  specific 
disease  or  condition  if  the  limit  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 
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Examples,  (i)  Facts.  A  group  health  plan 
applies  a  S2  million  lifetime  limit  on  all 
benefits.  However,  the  $2  million  lifetime 
limit  is  reduced  to  510,000  for  any 
participant  or  beneficiary  covered  under  the 
plan  who  has  a  congenital  heart  defect. 

(ii)  Conclusion.  In  this  Example  5,  the 
lower  lifetime  limit  for  ptarticipants  and 
beneficiaries  with  a  congenital  heart  defect 
violates  this  paragraph  (b)(2)(i)  because 
benefits  under  the  plan  are  not  uniformly 
available  to  all  similarly  situated  individuals 
and  the  plan's  lifetime  limit  on  benefits  does 
not  apply  uniformly  to  all  similarly  situated 
individuals. 

Example  6.  (i)  Facts.  A  group  health  plan 
limits  benefits  for  prescription  drugs  to  those 
listed  on  a  drug  formulary.  The  limit  is 
applied  uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  6.  the 
exclusion  from  coverage  of  drugs  not  listed 
on  the  drug  formulary  does  not  violate  this 
paragraph  (b)(2)(i)  because  benefits  for 
prescription  drugs  listed  on  the  formulary  are 
'  uniformly  available  to  all  similarly  situated 
individuals  and  because  the  exclusion  of 
drugs  not  listed  on  the  formulary  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  7.  (i)  Facts.  Under  a  group  health 
plan,  doctor  visits  are  generedly  subject  to  a 
$250  annual  deductible  and  20  percent 
coinsurance  requirement.  However,  prenatal 
doctor  visits  are  not  subject  to  any  deductible 
or  coinsurance  requirement.  These  rules  are 
applied  uniformly  to  all  similarly  situated 
individuals  and  are  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  7, 
imposing  different  deductible  and 
coinsurance  requirements  for  prenatal  doctor 
visits  and  other  visits  does  not  violate  this 
paragraph  (b)(2)(i)  because  a  plan  may 
establish  different  deductibles  or  coinsurance 
requirements  for  different  services  if  the 
deductible  or  coinsurance  requirement  is 
applied  uniformly  to  all  similarly  situated 
Individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Cost-sharing  mechanisms  and 
wellness  programs.  A  group  health  plan 
or  group  health  insurance  coverage  with 
a  cost-sharing  mechanism  (such  as  a 
deductible,  copayment,  or  coinsurance) 
that  requires  a  higher  payment  from  an 
individual,  based  on  a  health  factor  of 
that  individual  or  a  dependent  of  that 
individual,  than  for  a  similarly  situated 
individual  under  the  plan  (and  thus 
does  not  apply  uniformly  to  all  similarly 
situated  individuals)  does  not  violate 
the  requirements  of  this  paragraph  (b)(2> 
if  the  payment  differential  is  based  on 
whether  an  individual  has  complied 
with  the  requirements  of  a  bona  fide 
wellness  program. 

(iii)  Specific  rule  relating  to  source-of- 
injury  exclusions — (A)  If  a  group  health 
plan  or  group  health  insiuance  coverage 
generally  provides  benefits  for  a  type  of 
injury,  the  plan  or  issuer  may  not  deny 


benefits  otherwise  provided  for 
treatment  of  the  injury  if  the  injiuy 
results  from  an  act  of  domestic  violence 
or  a  medical  condition  (including  both 
physical  and  mental  health  conditions). 

(B)  The  rules  of  this  paragraph 
(b)(2)(iii)  are  illustrated  by  the  following 
examples: 

Example  J.  (i)  Facts.  A  group  health  plan 
generally  provides  medical/surgical  benefits, 
including  benefits  for  hospital  stays,  that  are 
medically  necessary.  However,  the  plan 
excludes  benefits  for  self-inflicted  injuries  or 
injuries  sustained  in  connection  with 
attempted  suicide.  Individual  D  suffers  fixim 
depression  and  attempts  suicide.  As  a  result, 
D  sustains  injuries  and  is  hospitalized  for 
treatment  of  the  injuries.  Pursuant  to  the 
exclusion,  the  plan  denies  D  benefits  for 
treatment  of  the  injuries. 

(ii)  Conclusion.  In  this  Example  1,  the 
suicide  attempt  is  the  result  of  a  medical 
condition  (depression).  Accordingly,  the 
denial  of  benefits  for  the  treatments  of  IT'S 
injuries  violates  the  requirements  of  this 
paragraph  (b)(2)(iii)  because  the  plan 
provision  excludes  benefits  for  treatment  of 
an  injury  resulting  firom  a  medical  condition. 

Example  2.  (i)  Facts.  A  group  health  plan 
provides  benefits  for  head  injuries  generally. 
The  plan  also  has  a  general  exclusion  for  any 
injury  sustained  while  participating  in  any  of 
a  number  of  recreaUonal  activities,  including 
bungee  jumping.  However,  this  exclusion 
does  not  apply  to  any  injury  that  results  from 
a  medical  condition  (nor  from  domestic 
violence).  Participant  E  sustains  a  head 
injury  while  bungee  jumping.  The  injury  did 
not  result  from  a  medical  condition  (nor  ftt)m 
domestic  violence).  Accordingly,  the  plan 
denies  benefits  for  Es  head  injury. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
provision  that  denies  benefits  based  on  the 
source  of  an  injury  does  not  restrict  benefits 
based  on  an  act  of  domestic  violence  or  any 
medical  condition.  Therefore,  the  provision 
is  permissible  under  this  paragraph  (b)(2)(iii) 
and  does  not  violate  this  section.  (However, 
if  the  plan  did  not  allow  E  to  enroll  in  the 
plan  (or  applied  different  rules  for  eligibility 
to  £)  because  E  fi^uently  pariicipates  in 
bungee  jumping,  the  plan  would  violate 
paragraph  (b)(1)  of  this  section.) 

(3)  Relationship  to  §2590.701-3.  (i)  A 
preexisting  condition  exclusion  is 
permitted  under  this  section  if  it  — 

(A)  Complies  with  §  2590.701-3; 

(B)  Applies  uniformly  to  all  similarly 
situated  individuals  (as  described  in 
peu-agraph  (d)  of  this  section);  and 

(C)  Is  not  directed  at  individual 
participants  or  beneficiaries  based  on 
any  health  factor  of  the  participants  or 
beneficiaries.  For  purposes  of  this 
paragraph  (b)(3)(i)(C).  a  plan 
amendment  relating  to  a  preexisting 
condition  exclusion  applicable  to  all 
individuals  in  one  or  more  groups  of 
similarly  situated  individuals  imder  the 
plan  and  made  effective  no  earlier  than 
the  first  day  of  the  first  plan  year  after 
the  amendment  is  adopted  is  not 


considered  to  be  directed  at  any 
individual  participants  or  beneficiaries. 

(ii)  The  rules  ofthis  paragraph  (b)(3) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
imposes  a  preexisting  condition  exclusion  on 
all  individuals  enrolled  in  the  plan.  The 
exclusion  applies  to  conditions  for  which 
medical  advice,  diagnosis,  care,  or  treatment 
was  recommended  or  received  within  the  six- 
month  period  ending  on  an  individual's 
enrollment  date,  in  addition,  the  exclusion 
generally  extends  for  12  months  after  an 
individual's  enrollment  date,  but  this  12- 
month  period  is  offset  by  the  number  of  days 
of  an  individual's  creditable  coverage  in 
accordance  with  §  2590.701-3.  There  is 
nothing  to  indicate  that  the  exclusion  is 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  1 ,  even 
though  the  plan's  preexisting  condition 
exclusion  discriminates  against  individuals 
based  on  one  or  more  health  factors,  the 
preexisting  condition  exclusion  does  not 
violate  this  section  because  it  applies 
uniformly  to  all  similarly  situated 
individuals,  is  not  directed  at  individual 
participants  or  beneficiaries,  and  complies 
with  §  2590.701-3  (that  is,  the  requirements 
relating  to  the  six-month  look-back  period, 
the  12-month  (or  18-month)  maximum 
exclusion  period,  and  the  creditable  coverage 
offset). 

Example  2.  (i)  Facts.  A  group  health  plan 
excludes  coverage  for  conditions  with  respect 
to  which  medical  advice,  diagnosis,  catre,  or 
treatment  was  recommended  or  received 
within  the  six-month  period  ending  on  an 
individual's  enrollment  date.  Under  the  plan, 
the  preexisting  condition  exclusion  generally 
extends  for  12  months,  offset  by  creditable 
coverage.  However,  if  an  individual  has  no 
claims  in  the  first  six  months  following 
enrollment,  the  remainder  of  the  exclusion 
period  is  waived. 

(ii)  Conclusion.  In  this  Example  2,  the 
plan's  preexisting  condition  exclusions 
violate  this  section  because  they  do  not  meet 
the  requirements  ofthis  paragraph  (b)(3); 
specifically,  they  do  not  apply  uniformly  to 
all  similarly  situated  individuals.  The  plan 
provisions  do  not  apply  uniformly  to  all 
similarly  situated  individuals  because 
individuals  who  have  medical  claims  during 
the  first  six  months  following  eiu-ollment  are 
not  treated  the  same  as  similarly  situated 
individuals  with  no  claims  during  that 
period.  (Under  paragraph  (d)  of  this  section, 
the  groups  cannot  be  treated  as  two  separate 
groups  of  similarly  situated  individuals 
because  the  distinction  is  based  on  a  health 
factor.) 

(c)  Prohibited  discrimination  in 
premiiuns  or  contributions — (1)  In 
general — (i)  A  group  health  plan,  and  a 
health  insurance  issuer  offering  health 
insurance  coverage  in  connection  with  a 
group  health  plan,  may  not  require  an 
individual,  as  a  condition  of  enrollment 
or  continued  enrollment  under  the  plan 
or  group  health  insurance  coverage,  to 
pay  a  premium  or  contribution  that  is 
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greater  than  the  premitun  or 
contribution  for  a  similarly  situated 
individual  (described  in  paragraph  (d) 
of  this  section)  enrolled  in  the  plan  or 
group  health  insurance  coverage  based 
on  any  health  factor  that  relates  to  the 
individual  or  a  dependent  of  the 
individual. 

(ii)  Discounts,  rebates,  payments  in 
kind,  and  any  other  premium 
differential  mechanisms  are  taken  into 
account  in  determining  an  individual's 
premium  or  contribution  rate.  (For  rules 
relating  to  cost-sharing  mechanisms,  see 
paragraph  (b)(2)  of  this  section 
(addressing  benefits).) 

(2)  Rules  relating  to  premium  rates — 
(i)  Group  rating  based  on  health  factors 
not  restricted  under  this  section. 
Nothing  in  this  section  restricts  the 
aggregate  amoimt  that  an  employer  may 
be  charged  for  coverage  imder  a  group 
health  plan. 

(ii)  List  billing  based  on  a  health 
factor  prohibited.  However,  a  group 
health  insurance  issuer,  ota  group 
health  plan,  may  not  quote  or  charge  an 
employer  (or  an  individual)  a  different 
premium  for  an  individucd  in  a  group  of 
similarly  situated  individuals  based  on 
a  health  factor,  (But  see  paragraph  (g)  of 
this  section  permitting  favorable 
treatment  of  individuals  with  adverse 
health  factors.) 

(iii)  Examples.  The  rules  ofthis 
paragraph  (c)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  and  purchases  coverage 
from  a  health  insurance  issuer.  In  order  to 
determine  the  premium  rate  for  the 
upcoming  plan  year,  the  issuer  reviews  the 
claims  experience  of  individuals  covered 
under  the  plan.  The  issuer  finds  that 
Individual  Fhad  significantly  higher  claims 
experience  than  similarly  situated 
individuals  in  the  plan.  The  issuer  quotes  the 
plan  a  higher  per-pariicipant  rate  because  of 
F's  claims  experience. 

(ii)  Co/ic/usion.  In  this  Example  1,  the 
issuer  does  not  violate  the  provisions  ofthis  - 
paragraph  (c)(2)  because  the  issuer  blends  the 
rate  so  that  the  employer  is  not  quoted  a 
higher  rate  for  Fthan  for  a  similarly  situated 
individual  based  on  F's  claims  experience. 

Example  2.  (i)  Facts.  Same  facts  as 
Example  1,  except  that  the  issuer  quotes  the 
employer  a  higher  premium  rate  for  F, 
because  of  F's  claims  experience,  than  for  a 
similarly  situated  individual. 

(ii)  Conclusion.  In  this  Example  2,  the 
issuer  violates  this  paragraph  (c)(2). 
Moreover,  even  if  the  plem  purchased  the 
policy  based  on  the  quote  but  did  not  require 
a  higher  participant  contribution  for  F  than 
for  a  similarly  situated  individual,  the  issuer 
would  still  violate  this  paragraph  (c)(2)  (but 
in  such  a  case  the  plan  would  not  violate  this 
paragraph  (c)(2)). 

(3)  Exception  for  bona  fide  wellness 
programs.  Notwithstanding  paragraphs 


(c)(1)  and  (2)  of  this  section,  a  plan  may 
establish  a  premium  or  contribution 
differential  based  on  whether  an 
individual  has  complied  with  the 
requirements  of  a  bona  fide  wellness 
program. 

(d)  Similarly  situated  individuals.  The 
requirements  of  this  section  apply  only 
within  a  group  of  individuals  who  are 
treated  as  similarly  situated  individuals. 
A  plan  or  issuer  may  treat  participants 
as  a  group  of  similarly  situated 
individuals  separate  from  beneficiaries. 
In  addition,  participants  may  be  treated 
as  two  or  more  distinct  groups  of 
similarly  situated  individuals  and 
beneficiaries  may  be  treated  as  two  or 
more  distinct  groups  of  similarly 
situated  individuals  in  accordance  with 
the  rules  ofthis  paragraph  (d). 
Moreover,  if  individuals  have  a  choice 
of  two  or  more  benefit  packages, 
individuals  choosing  one  benefit 
package  may  be  treated  as  one  or  more 
groups  of  similarly  situated  individuals 
distinct  from  individuals  choosing 
another  benefit  package. 

(1)  Participants.  Subject  to  paragraph 
(d)(3)  ofthis  section,  a  plan  or  issuer 
may  treat  participants  as  two  or  more 
distinct  groups  of  similarly  situated 
individuals  if  the  distinction  between  or 
among  the  groups  of  participants  is 
based  on  a  bona  fide  employment-based 
classification  consistent  with  the 
employer's  usual  business  practice. 
Whether  an  employment-based 
classification  is  bona  fide  is  determined 
on  the  basis  of  all  the  relevant  facts  and 
circumstances.  Relevant  facts  and 
circumstances  include  whether  the 
employer  uses  the  classification  for 
purposes  independent  of  qualification 
for  health  coverage  (for  example, 
determining  eligibility  for  other 
employee  benefits  or  determining  other 
terms  of  employment).  Subject  to 
paragraph  (d)(3)  ofthis  section, 
examples  of  classifications  that,  based 
on  all  the  relevant  facts  and 
circiunstances,  may  be  bona  fide 
include  full-time  versus  part-time 
status,  different  geo^aphic  location, 
membership  in  a  collective  bargaining 
unit,  date  of  hire,  length  of  service, 
current  employee  versus  former 
employee  status,  and  different 
occupations.  However,  a  classification 
based  on  any  health  factor  is  not  a  bona 
fide  employment-based  classification, 
unless  the  requirements  of  paragraph  (g) 
of  this  section  are  satisfied  (permitting 
favorable  treatment  of  individuals  with 
adverse  health  factors). 

(2)  Beneficiaries — (i)  Subject  to 
paragraph  (d)(3)  of  this  section,  a  plan 
or  issuer  may  treat  beneficiaries  as  two 
or  more  distinct  groups  of  similarly 
situated  individuals  if  the  distinction 


between  or  among  the  groups  of 
beneficiaries  is  based  on  any  of  the 
following  factors: 

(A)  A  bona  fide  employment-based 
classification  of  the  peirticipant  through 
whom  the  beneficiary  is  receiving 
coverage; 

(B)  Relationship  to  the  participant 
(e.g.,  as  a  spouse  or  as  a  dependent 
child); 

(C)  Marital  status; 

(D)  With  respect  to  children  of  a 
participant,  age  or  student  status;  or 

(E)  Any  other  bctor  if  the  factor  is  not 
a  health  factor. 

(ii)  Paragraph  (d)(2)(i)  ofthis  section 
does  not  prevent  more  favorable 
treatment  of  individuals  with  adverse 
health  factors  in  accordance  with 
paragraph  (g)  of  this  section. 

(3)  Discrimination  directed  at 
individuals.  Notwithstanding 
paragraphs  (d)(1)  and  (2)  ofthis  section, 
if  the  creation  or  modification  of  an 
employment  or  coverage  classification  is 
directed  at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries,  the 
classification  is  not  permitted  imder  this 
paragraph  (d),  unless  it  is  permitted 
under  paragraph  (g)  of  this  section 
(permitting  favorable  treatment  of 
individuals  with  adverse  health  factors). 
Thus,  if  an  employer  modified  an 
employment-based  classification  to 
single  out,  based  on  a  health  factor, 
individual  participants  and 
beneficiaries  and  deny  them  health 
coverage,  the  new  classification  would 
not  be  permitted  under  this  section. 

(4)  Examples.  The  rules  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  I.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  for  full-time  employees 
only.  Under  the  plan  (consistent  with  the 
employer's  ususal  business  practice), 
employees  who  normally  work  at  least  30 
hours  per  week  are  considered  to  be  working 
full-time.  Other  employees  are  considered  to 
be  working  part-time.  "There  is  no  evidence 
to  suggest  that  the  classification  is  directed 
at  individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  1,  treating 
the  fiill-time  and  part-time  employees  as  two 
separate  groups  of  similarly  situated 
individuals  is  permitted  under  (his  paragraph 
(d)  because  the  classification  is  bona  fide  and 
is  not  directed  at  individual  participants  or 
beneficiaries. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  is  made  available  to 
employees,  their  spouses,  and  their 
dependent  children.  However,  coverage  is 
made  available  to  a  dependent  child  only  if 
the  dependent  child  is  under  age  19  (or 
under  age  25  if  the  child  is  continuously 
enrolled  full-time  in  an  institution  of  higher 
learning  (full-time  students)).  There  is  no 
evidence  to  suggest  that  these  classifications 
are  directed  at  individual  participants  or 
beneficiaries. 
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(ii)  Conclusion.  In  this  Example  2,  treating 
spouses  and  dependent  children  differently 
by  imposing  an  age  limitation  on  dependent 
childrien.  but  not  on  sptouses.  is  permitted 
under  this  paragraph  (d).  Specifically,  the 
distinction  between  spouses  and  dependent 
children  is  {jermitted  under  paragraph  (d)(2) 
of  this  section  and  is  not  prohibited  under 
paragraph  (d)(3)  of  this  section  because  it  is 
not  directed  at  individual  parUciptants  or 
beneficiaries.  It  is  also  permissible  to  treat 
dependent  children  who  are  under  age  19  (or 
full-time  students  under  age  25)  as  a  group 
of  similarly  situated  individuals  separate 
£rom  those  who  are  age  25  or  older  (or  age 
19  or  older  if  they  are  not  full-time  students) 
because  the  classification  is  permitted  under 
paragraph  (d)(2)  of  this  section  and  is  not 
directed  at  individual  participants  or 
beneficiaries. 

Example  3.  (i)  Facts.  A  university  sponsors 
a  group  health  plan  that  provides  one  health 
benefit  package  to  Acuity  and  another  health 
benefit  package  to  other  staff.  Faculty  and 
staff  are  treated  differently  with  respect  to 
other  employee  benefits  such  as  retirement 
benefits  and  leaves  of  absence.  There  is  no 
evidence  to  suggest  that  the  distinction  is 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  3,  the 
classification  is  permitted  under  this 
paragraph  (d)  because  there  is  a  distinction 
based  on  a  bona  fide  employment-based 
classification  consistent  with  the  employer's 
usual  business  practice  and  the  distinction  is 
not  directed  at  individual  [>articipants  and 
beneficiaries. 

Example  4.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  is  available  to  all 
current  employees.  Former  employees  may 
also  be  eligible,  but  only  if  they  complete  a 
specified  number  of  years  of  service,  are 
enrolled  under  the  plan  at  the  time  of 
termination  of  employment,  and  are 
continuously  enrolled  from  that  date.  There 
is  no  evidence  to  suggest  that  these 
distinctions  are  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  4, 
imposing  additional  eligibility  requirements 
on  former  employees  is  permitted  because  a 
classification  that  distinguishes  between 
current  and  former  employees  is  a  bona  fide 
employment-based  classification  that  is 
permitted  under  this  paragraph  (d),  provided 
that  it  is  not  directed  at  individual 
participants  or  beneficiaries.  In  addition,  it  is 
permissible  to  distinguish  between  former 
employees  who  satisfy  the  service 
requirement  and  those  who  do  not,  provided 
that  the  distinction  is  not  directed  at 
individual  participants  or  beneficiaries. 
(However,  former  employees  who  do  not 
satisfy  the  eligibility  criteria  may, 
nonetheless,  be  eligible  for  continued 
coverage  pursuant  to  a  COBRA  continuation 
provision  or  similar  State  law.) 

Example  5.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  provides  the  same 
benefit  package  to  all  seven  employees  of  the 
employer.  Six  of  the  seven  employees  have 
the  same  job  title  and  responsibilities,  but 
Employee  G  has  a  different  job  title  and 
different  responsibilities.  After  G  files  an 
expensive  claim  for  benefits  under  the  plan. 


coverage  under  the  plan  is  modified  so  that 
employees  with  Cs  job  title  receive  a 
different  benefit  package  that  includes  a 
lower  lifetime  dollar  limit  than  in  the  benefit 
package  made  available  to  the  other  six 
employees. 

(ii)  Conclusion.  Under  the  facts  of  this 
Example  5,  changing  the  coverage 
classification  for  G  based  on  the  existing 
employment  classification  for  G  is  not 
permitted  under  this  paragraph  (d)  because 
the  creation  of  the  new  coverage 
classification  for  G  is  directed  at  G  based  on 
one  or  more  health  factors. 

(e)  Nonconfinement  and  actively-at- 
work  provisions — (1)  Nonconfinement 
provisions — (i)  General  rule.  Under  the 
rules  of  paragraphs  (b)  and  (c)  of  this 
section,  a  plan  or  issuer  may  not 
establish  a  rule  for  eligibility  (as 
described  in  paragraph  (b)(l)(ii)  of  this 
section)  or  set  any  individual's  premium 
or  contribution  rate  based  on  whether 
an  individual  is  confined  to  a  hospital 
or  other  health  care  institution.  In 
addition,  under  the  rules  of  paragraphs 
(b)  and  (c)  of  this  section,  a  plan  or 
issuer  may  not  establish  a  rule  for 
eligibility  or  set  any  individual's 
premimn  or  contribution  rate  based  on 
an  individual's  ability  to  engage  in 
normal  life  activities,  except  to  the 
extent  permitted  imder  paragraphs 
(e)(2)(ii)  and  (3)  of  this  section 
(permitting  plans  and  issuers,  under 
certain  circumstances,  to  distinguish 
among  employees  based  on  the 
performance  of  services). 

(ii)  Examples.  The  rules  of  this 
paragraph  (e)(1)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  employees  and  their 
dependents  generally  becomes  effective  on 
the  first  day  of  employment.  However, 
coverage  for  a  dependent  who  is  confined  to 
a  hospital  or  other  health  care  institution 
does  not  become  effective  until  the 
confinement  ends. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
violates  this  paragraph  (e)(1)  because  the 
plan  delays  the  effective  date  of  coverage  for 
dependents  based  on  confinement  to  a 
hospital  or  other  health  care  institution. 

Example  2.  (i)  Facts..  In  previous  years,  a 
group  health  plan  has  provided  coverage 
through  a  group  health  insurance  policy 
offered  by  Issuer  M.  However,  for  the  current 
year,  the  plan  provides  coverage  through  a 
group  health  insurance  policy  offered  by 
Issuer  N.  Under  Issuer  N's  policy,  items  and 
services  provided  in  connection  with  the 
confinement  of  a  dependent  to  a  hospital  or 
other  health  care  institution  are  not  covered 
if  the  confinement  is  covered  under  an 
extension  of  benefits  clause  from  a  previous 
health  insurance  issuer. 

(ii)  Conclusion.  In  this  Example  2,  Issuer 
N  violates  this  paragraph  (e)(1)  because  the 
group  health  insurance  coverage  restricts 
benefits  (a  rule  for  eligibility  under  paragraph 
(b)(1))  based  on  whether  a  dependent  is 
confined  to  a  hospital  or  other  health  care 


institution  that  is  covered  under  an  extension 
of  benefits  clause  from  a  previous  issuer. 
This  section  does  not  affect  any  obligation 
Issuer  M  may  have  under  applicable  State 
law  to  provide  any  extension  of  benefits  and 
does  not  affect  any  State  law  governing 
coordination  of  benefits. 

(2)  Actively-at-work  and  continuous 
service  provisions — (i)  General  rule — (A) 
Under  the  rules  of  paragraphs  (b)  and  (c) 
of  this  section  and  subject  to  the 
exception  for  the  first  day  of  work 
described  in  paragraph  (e)(2)(ii)  of  this 
section,  a  plan  or  issuer  may  not 
establish  a  rule  for  eligibility  (as 
described  in  paragraph  (b)(l)(ii)  of  this 
section)  or  set  any  individual's  premimn 
or  contribution  rate  based  on  whether 
an  individual  is  actively  at  work 
(including  whether  an  individual  is 
continuously  employed),  unless  absence 
from  work  due  to  any  health  factor 
(such  as  being  absent  bom.  work  on  sick 
leave)  is  treated,  for  ptuposes  of  the 
plan  or  health  insurance  coverage,  as 
being  actively  at  work. 

(BjThe  rules  of  this  paragraph  (e)(2)(i) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  an  employee  generally  becomes  eligible 
to  enroll  30  days  after  the  first  day  of 
employment.  However,  if  the  employee  is  not 
actively  at  work  on  the  first  day  after  the  end 
of  the  30-day  period,  then  eligibility  for 
enrollment  is  delayed  until  the  first  day  the 
employee  is  actively  at  work. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
violates  this  paragraph  (e)(2)  (and  thus  also 
violates  paragraph  (b)  of  this  section). 
However,  the  plan  would  not  violate 
paragraph  (e)(2)  or  (b)  of  this  section  if,  under 
the  plan,  an  absence  due  to  any  health  factor 
is  considered  being  actively  at  work. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  an  employee  becomes 
effective  after  90  days  of  continuous  service; 
that  is,  if  an  employee  is  absent  &T)m  work 
(for  any  reason)  before  completing  90  days  of 
service,  the  beginning  of  the  90-day  period  is 
measured  from  the  day  the  employee  returns 
to  work  (without  any  credit  for^ervice  before 
the  absence).  \ 

(ii)  Conclusion.  In  this  Example  2.  the  plan 
violates  this  paragraph  (e)(2)  (and  thus  also 
paragraph  (b)  of  this  section)  because  the  90- 
day  continuous  service  requirement  is  a  rule 
for  eligibility  based  on  whether  an  individual 
is  actively  at  work.  However,  the  plan  would 
not  violate  this  paragraph  (e)(2)  or  paragraph 
(b)  of  this  section  if,  under  the  plan,  an 
absence  due  to  any  health  factor  is  not 
considered  an  absence  for  purposes  of 
measuring  90  days  of  continuous  service. 

(ii)  Exception  for  the  first  day  of 
work — (A)  Notwithstanding  the  general 
rule  in  paragraph  {e)(2)(i)  of  this  section, 
a  plan  or  issuer  may  establish  a  nde  for 
eligibility  that  requires  an  individual  to 
begin  work  for  the  employer  sponsoring 
the  plan  (or,  in  the  case  of  a 
multiemployer  plan,  to  begin  a  j6b  in 
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covered  employment)  before  coverage 
becomes  effective,  provided  that  such  a 
rule  for  eligibility  applies  regardless  of 
the  reason  for  the  absence. 

(B)  The  rules  of  this  paragraph 
(e)(2)(ii)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  the  eligibility 
provision  of  a  group  health  plan,  coverage  for 
new  employees  becomes  effective  on  the  first 
day  that  the  employee  reports  to  work. 
Individual  H  is  scheduled  to  begin  work  on 
August  3.  However,  H  is  unable  to  begin 
work  on  that  day  because  of  illness.  H  begins 
working  on  August  4,  and  Ws  coverage  is 
effective  on  August  4. 

(ii)  Conclusion.  In  this  Example  1.  the  plan 
provision  does  not  violate  this  section. 
However,  if  coverage  for  individuals  who  do 
not  report  to  work  on  the  first  day  they  were 
scheduled  to  work  for  a  reason  unrelated  to 
a  health  factor  (such  as  vacation  or 
bereavement)  becomes  effective  on  the  first 
day  they  were  scheduled  to  work,  then  the 
plan  would  violate  this  section. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  new  employees  becomes 
effective  on  the  first  day  of  the  month 
following  the  employee's  first  day  of  work, 
regardless  of  whether  the  employee  is 
actively  at  work  on  the  first  day  of  the  month. 
Individual  /  is  scheduled  to  begin  work  on 
March  24.  However,  /  is  unable  to  begin  work 
on  March  24  because  of  illness.  /  begins 
working  on  April  7  and  /"s  coverage  is 
effective  May  1. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
.  provision  does  not  violate  this  section. 
However,  as  in  Example  I,  if  coverage  for 
individuals  absent  from  work  for  reasons 
unrelated  to  a  health  factor  became  effective 
despite  their  absence,  then  the  plan  would 
violate  this  section. 

(3)  Relationship  to  plan  provisions 
defining  similarly  situated  individuals — 
(i)  Notwithstanding  the  rules  of 
paragraphs  (e)(1)  and  (2)  of  this  section, 
a  plan  or  issuer  may  establish  rules  for 
eligibility  or  set  any  individual's 
premium  or  contribution  rate  in 
accordance  with  the  rules  relating  to 
similarly  situated  individuals  in 
paragraph  (d)  of  this  section. 
Accordingly,  a  plan  or  issuer  may 
distinguish  in  rules  for  eligibility  under 
the  plan  between  full-time  and  part-time 
employees,  between  permanent  and 
temporary  or  seasonal  employees, 
between  current  and  former  employees, 
and  between  employees  currently 
performing  services  and  employees  no 
longer  performing  services  for  the 
employer,  subject  to  paragraph  (d)  of 
this  section.  However,  other  federal  or 
State  laws  (including  the  COBRA 
continuation  provisions  and  the  Family 
and  Medical  Leave  Act  of  1993)  may 
require  an  employee  or  the  employee's 
dependents  to  be  offered  coverage  and 
set  limits  on  the  premium  or 
contribution  rate  even  though  the 
employee  is  not  performing  services. 


(ii)  The  rules  of  this  paragraph  (e)(3) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  employees  are  eligible  for  coverage  if 
they  perform  services  for  the  employer  for  30 
or  more  hours  per  week  or  if  they  are  on  paid 
leave  (such  as  vacation,  sick,  or  bereavement 
leave).  Employees  on  unpaid  leave  are 
treated  as  a  separate  group  of  similarly 
situated  individuals  in  accordance  with  the 
rules  of  paragraph  (d)  of  this  section. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
provisions  do  not  violate  this  section. 
However,  if  the  plan  treated  individuals 
performing  services  for  the  employer  for  30 
or  more  hours  per  week,  individuals  on 
vacation  leave,  and  individuals  on 
bereavement  leave  as  a  group  of  similarly 
situated  individuals  separate  6x)m 
individuals  on  sick  leave,  the  plan  would 
violate  this  paragraph  (e)  (and  thus  also 
would  violate  paragraph  (b)  of  this  section) 
because  groups  of  similarly  situated 
individuals  cannot  be  established  based  on  a 
health  factor  (including  the  taking  of  sick 
leave)  under  paragraph  (d)  of  this  section. 

Example  2.  (i)  Facts.  To  be  eligible  for 
coverage  under  a  bona  fide  collectively 
bargained  group  health  plan  in  the  current 
calendar  quarter,  the  plan  requires  an 
individual  to  have  worked  250  hours  in 
covered  employment  during  the  three-month 
period  that  ends  one  month  before  the 
beginning  of  the  current  calendar  quarter. 
The  distinction  between  employees  working 
at  least  250  hours  and  those  working  less 
than  250  hours  in  the  earlier  three-month 
period  is  not  directed  at  individual 
participants  or  beneficiaries  based  on  any 
health  factor  of  the  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
provision  does  not  violate  this  section 
because,  under  the  rules  for  similarly 
situated  individuals  allowing  full-time 
employees  to  be  treated  differently  than  part- 
time  employees,  employees  who  work  at 
least  250  hours  in  a  three-month  period  can 
be  treated  differently  than  employees  who 
fail  to  work  250  hours  in  that  period.  The 
result  would  be  the  same  if  the  plan 
permitted  individuals  to  apply  excess  hours 
from  previous  periods  to  satisfy  the 
requirement  for  the  current  quarter. 

Example  3.  (i)  Facts.  Under  a  group  health 
plan,  coverage  of  an  employee  is  terminated 
when  the  individual's  employment  is 
terminated,  in  accordance  with  the  rules  of 
paragraph  (d)  of  this  section.  Employee  B  has 
been  covered  under  the  plan.  B  experiences 
a  disabling  illness  that  prevents  0  from 
working.  B  takes  a  leave  of  absence  under  the 
Family  and  Medical  Leave  Act  uf  1993.  At 
the  end  of  such  leave,  B  terminates 
employment  and  consequently  loses  coverage 
under  the  plan.  (This  termination  of  coverage 
is  without  regard  to  whatever  rights  the 
employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  3.  the  plan 
provision  terminating  B's  coverage  upon  B's 
termination  of  employment  does  not  violate 
this  section. 


Example  4.  (i)  Forts.  Under  a  group  health 
plan,  coverage  of  an  employee  is  terminated 
when  the  employee  ceases  to  perform 
services  for  the  employer  sponsoring  the 
plan,  in  accordance  with  the  rules  of 
paragraph  (d)  of  this  section.  Employee  C  is 
laid  off  for  three  months.  When  the  layoff 
begins,  C's  coverage  under  the  plan  is 
terminated.  (This  termination  of  coverage  is 
without  regard  to  whatever  rights  the 
employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  4,  the  plan 
provision  terminating  C's  coverage  upon  the 
cessation  of  C's  performance  of  services  does 
not  violate  this  section. 

(f)  Bona  fide  wellness  programs. 
[Reserved.] 

(g)  More  favorable  treatment  of 
individuals  with  adverse  health  factors 
permitted — (1)  In  rules  for  eligibility— {i) 
Nothing  in  this  section  prevents  a  group 
health  plan  or  group  health  insurance 
issuer  from  estabUshing  more  favorable 
rules  for  eligibility  (described  in 
paragraph  (b)(1)  of  this  section)  for 
individuals  with  an  adverse  health 
factor,  such  as  disability,  than  for 
individuals  without  the  adverse  health 
factor.  Moreover,  nothing  in  this  section 
prevents  a  plan  or  issuer  from  charging 
a  higher  premium  or  contribution  with 
respect  to  individuals  with  an  adverse 
health  factor  if  they  would  not  be 
eligible  for  the  coverage  were  it  not  for 
the  adverse  health  factor.  (However, 
other  laws,  including  State  insurance 
laws,  may  set  or  limit  premium  rates; 
these  laws  are  not  affected  by  this 
section.) 

(ii)  The  rules  of  this  paragraph  (g)(1) 
are  illustrated  by  the  following 
examples: 

Example  I.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  generally  is  available 
to  employees,  spouses  of  employees,  and 
dependent  children  until  age  23.  However, 
dependent  children  who  are  disabled  are 
eligible  for  coverage  beyond  age  23. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
provision  allowing  coverage  for  disabled 
dependent  children  beyond  age  23  satisfies 
this  paragraph  (g)(1)  (and  thus  does  not 
violate  this  section). 

Example  2.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan,  which  is  generally 
available  to  employees  (and  members  of  the 
employee's  family)  until  the  last  day  of  the 
month  in  which  the  employee  ceases  to 
perform  services  for  the  employer.  The  plan 
generally  charges  employees  S50  per  month 
for  employee-only  coverage  and  $125  per 
month  for  family  coverage.  However,  an 
employee  who  ceases  to  perform  services  for 
the  employer  by  reason  of  disability  may 
remain  covered  under  the  plan  until  the  last 
day  of  the  month  that  is  12  months  after  the 
month  in  which  the  employee  ceased  to 
perform  services  for  the  employer.  During 
this  extended  period  of  coverage,  the  plan 
charges  the  employee  $100  per  month  for 
employee-only  coverage  and  $250  per  month 
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for  fomily  coverage.  (This  extended  period  of 
coverage  is  without  regard  to  whatever  rights 
the  employee  (or  members  of  the  employee's 
fkmiiy)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  2.  the  plan 
provision  allowing  extended  coverage  for 
disabled  employees  and  their  families 
satisfies  this  paragraph  {g)(l)  (and  thus  does 
not  violate  this  section).  In  addition,  the  plan 
is  permitted,  under  this  paragraph  (g)(1).  to 
charge  the  disabled  employees  a  higher 
premium  during  the  extended  period  of 
coverage. 

Example  3.  (i)  Facts.  To  comply  with  the 
requirements  of  a  COBRA  continuation 
provision,  a  group  health  plan  generally 
makes  COBRA  continuation  coverage 
available  for  a  maximum  period  of  18  months 
in  connection  with  a  termination  of 
employment  but  makes  the  coverage 
available  for  a  maximum  period  of  29  months 
to  certain  disabled  individuals  and  certain 
members  of  the  disabled  individual's  family. 
Although  the  plan  generally  requires 
payment  of  102  percent  of  the  applicable 
premium  for  the  first  18  months  of  COBRA 
continuation  coverage,  the  plan  requires 
payment  of  150  percent  of  the  applicable 
premium  for  the  disabled  individual's 
COBRA  continuation  coverage  during  the 
disability  extension  if  the  disabled  individual 
would  not  be  entitled  to  COBRA 
continuation  coverage  but  for  the  disability. 

(ii)  Conclusion.  In  this  Example  3,  the  plan 
provision  allowing  extended  COBRA 
continuation  coverage  for  disabled 
individuals  satisfies  this  paragraph  (g)(1) 
(and  thus  does  not  violate  this  section).  In 
addition,  the  plan  is  permitted,  under  this 
paragraph  (g)(1),  to  charge  the  disabled 
individuals  a  higher  premium  for  the 
extended  coverage  if  the  individuals  would 
not  be  eligible  for  COBRA  continuation 
coverage  were  it  not  for  the  disability. 
(Similarly,  if  the  plan  provided  an  extended 
period  of  coverage  for  disabled  individuals 
pursuant  to  State  law  or  plan  provision  rather 
than  pursuant  to  a  COBRA  continuation 
coverage  provision,  the  plan  could  likewise 
charge  the  disabled  individuals  a  higher 
premium  for  the  extended  coverage.) 

(2)  In  premiums  or  contributions — (i) 
Nothing  in  this  section  prevents  a  group 
health  plan  or  group  health  insurance 
issuer  from  charging  individuals  a 
premium  or  contribution  that  is  less 
than  the  premium  (or  contribution)  for 
similarly  situated  individuals  if  the 
lower  charge  is  based  on  an  adverse 
health  factor,  such  as  disability. 

(ii)  The  rules  of  this  paragraph  (g)(2) 
are  illustrated  by  the  following  example: 

Example,  (i)  Facts.  Under  a  group  health 
plan,  employees  are  generally  required  to  pay 
$50  per  month  for  employee-only  coverage 
and  $125  per  month  for  family  coverage 
under  the  plan.  However,  employees  who  are 
disabled  receive  coverage  (whether 
employee-only  or  family  coverage)  under  the 
plan  firee  of  charge. 

(ii)  Conclusion.  In  this  Example,  the  plan 
provision  waiving  premium  payment  for 
disabled  employees  is  permitted  under  this 


paragraph  (g)(2)  (and  thus  does  not  violate 
this  section). 

(h)  No  effect  on  other  laws. 
Compliance  with  this  section  is  not 
determinative  of  compliance  with  any 
other  provision  of  the  Act  (including  the 
COBRA  continuation  provisions)  or  any 
other  State  or  federal  law,  such  as  the 
Americans  with  Disabilities  Act. 
Therefore,  although  the  rules  of  this 
section  would  not  prohibit  a  plan  or 
issuer  from  treating  one  group  of 
similarly  situated  individuals 
differently  from  another  (such  as 
providing  different  benefit  packages  to 
current  and  former  employees),  other 
federal  or  State  laws  may  require  that 
two  separate  groups  of  similarly  situated 
individuals  be  treated  the  same  for 
certain  ptirposes  (such  as  making  the 
same  benefit  package  available  to 
COBRA  qualified  beneficiaries  as  is 
made  available  to  active  employees).  In 
addition,  although  this  section  generally 
does  not  impose  new  disclosure 
obligations  on  plans  and  issuers,  this 
section  does  not  affect  any  other  laws, 
including  those  that  require  acctu-ate 
disclosures  and  prohibit  intentional 
misrepresentation. 

(i)  Applicability  dates — (1) 
Paragraphs  applicable  March  9,  2001 . 
Paragraphs  (a)(1),  (a)(2){i),  (b)(l)(i), 
(b)(l)(iii)  Example  1.  (b)(2){i)(A), 
{b)(2)(ii),  (c)(l)(i),  (c)(2){i),  and  (c)(3)  of 
this  section  and  this  paragraph  (/)(!) 
apply  to  group  health  plans  and  health 
insiu-ance  issuers  offering  group  health 
insiuance  coverage  March  9,  2001. 

(2)  Paragraphs  applicable  for  plan 
years  beginning  on  or  after  July  1 ,  2001 . 
Except  as  provided  in  paragraph  (j)(3)  of 
this  section,  the  provisions  of  this 
section  not  listed  in  paragraph  (i)(l)  of 
this  section  apply  to  group  health  plans 
and  health  insinance  issuers  offering 
group  health  instu^nce  coverage  for 
plan  years  beginning  on  or  after  Jidy  1 , 
2001.  Except  as  provided  in  paragraph 
(i){3)  of  this  section,  with  respect  to 
efforts  to  comply  with  section  702  of  the 
Act  before  the  first  plan  year  beginning 
on  or  after  July  1,  2001,  die  Secretary 
will  not  take  any  enforcement  action 
against  a  plan  that  has  sought  to  comply 
in  good  ^th  with  section  702  of  the 
Act. 

(3)  Transitional  rules  for  individuals 
previously  denied  coverage  based  on  a 
health  factor.  This  paragraph  (j)(3) 
provides  rules  relating  to  individuals 
previously  denied  coverage  under  a 
group  health  plan  or  group  health 
insiu-ance  coverage  based  on  a  health 
factor  of  the  individual.  Paragraph 
(j)(3)(i)  clarifies  what  constitutes  a 
denial  of  coverage  under  this  paragraph 
{i)(3).  Paragraph  (j){3)(ii)  of  this  section 
applies  with  respect  to  any  individual 


who  was  denied  coverage  if  the  denial 
was  not  based  on  a  good  faith 
interpretation  of  section  702  of  the  Act 
or  the  Secretary's  published  guidance. 
Under  that  paragraph,  such  an 
individual  must  be  allowed  to  enroll 
retroactively  to  the  effective  date  of 
section  702  of  the  Act,  or,  if  later,  the 
date  the  individual  meets  eligibility 
criteria  under  the  plan  that  do  not 
discriminate  based  on  any  health  factor. 
Paragraph  (j)(3)(iii)  of  this  section 
applies  with  respect  to  any  individual 
who  was  denied  coverage  based  on  a 
good  faith  interpretation  of  section  702 
of  the  Act  or  the  Secretary's  published 
guidance.  Under  that  paragraph,  such  an 
individual  must  be  given  an  opportunity 
to  enroll  effective  July  1,  2001.  In  either 
event,  whether  under  paragraph  (i)(3)(ii) 
or  (iii)  of  this  section,  the  Secretary  will 
not  take  any  enforcement  action  with 
respect  to  denials  of  coverage  addressed 
in  this  paragraph  (i)(3)  if  the  plan  has 
complied  with  the  transitional  rules  of 
this  paragraph  (i)(3). 

(i)  Denial  of  coverage  clarified.  For 
purposes  of  this  paragraph  (i)(3),  an 
individual  is  considered  to  have  been 
denied  coverage  if  the  individual — 

(A)  Failed  to  apply  for  coverage 
because  it  was  reasonable  to  believe  that 
an  application  for  coverage  woidd  have 
been  futile  due  to  a  plan  provision  that 
discriminated  based  on  a  health  factor; 
or 

(B)  Was  not  offered  an  opportunity  to 
enroll  in  the  plan  and  the  failure  to  give 
such  an  opportunity  violates  this 
section. 

(ii)  Individuals  denied  coverage 
without  a  good  faith  interpretation  of 
the  law — (A)  Opportunity  to  enroll 
required.  U  a  plan  or  issuer  has  denied 
coverage  to  any  individual  based  on  a 
health  factor  and  that  denial  was  not 
based  on  a  good  faith  interpretation  of 
section  702  of  the  Act  or  any  guidance 
published  by  the  Secretary,  the  plan  or 
issuer  is  required  to  give  the  individual 
an  opportunity  to  enroll  (including 
notice  of  an  opportimity  to  enroll)  that 
continues  for  at  least  30  days.  This 
opportunity  must  be  presented  not  later 
than  March  9,  2001. 

[1)  If  this  enrollment  opportunity  was 
presented  before  or  within  the  first  plan 
year  begirming  on  or  after  July  1, 1997 
(or  in  the  case  of  a  collectively 
bargained  plan,  before  or  within  the  first 
plan  year  beginning  on  the  effective  date 
for  the  plan  described  in  section 
101(g)(3)  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996),  the  coverage  must  be  effective 
within  that  first  plan  year. 

(2)  tf  this  eiuollment  opportimity  is 
presented  after  such  plan  year,  the 
individual  must  be  given  the  choice  of 
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having  the  coverage  effective  on  either 
of  the  following  two  dates — 

(i)  The  date  the  plan  receives  a  request 
for  enrollment  in  connection  with  the 
enrollment  opportimity;  or 

(ii)  Retroactively  to  the  first  day  of  the 
first  plan  year  beginning  on  the  effective 
date  for  the  plan  described  in  sections 
101(g)(1)  and  (3)  of  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996  (or,  if  the  individual  otherwise 
first  became  eligible  to  enroll  for 
coverage  after  that  date,  on  the  date  the 
individual  was  otherwise  eligible  to 
enroll  in  the  plan).  If  an  individual 
elects  retroactive  coverage,  the  plan  or 
issuer  is  required  to  provide  the  benefits 
it  would  have  provided  if  the  individual 
had  been  enrolled  for  coverage  during 
that  period  (irrespective  of  any 
otherwise  applicable  plan  provisions 
governing  timing  for  the  submission  of 
claims).  The  plan  or  issuer  may  require 
the  individual  to  pay  whatever 
additional  amount  the  individual  would 
have  been  required  to  pay  for  the 
coverage  (but  the  plan  or  issuer  cannot 
charge  interest  on  that  amoimt). 

(B)  Relation  to  preexisting  condition 
rules.  For  purposes  of  part  7  of  subtitle 
B  of  title  I  of  the  Act,  the  individual  may 
not  be  treated  as  a  late  enroUee  or  as  a 
special  enroUee.  Moreover,  the 
individual's  enrollment  date  is  the 
effective  date  for  the  plan  described  in 
sections  101(g)(1)  and  (3)  of  the  Health 
Insurance  Portability  and 
Accoimtability  Act  (or,  if  the  individual 
otherwise  first  became  eligible  to  enroll 
for  coverage  after  that  date,  on  the  date 
the  individual  was  otherwise  eligible  to 
enroll  in  the  plan),  even  if  the 
individual  chooses  imder  paragraph 
(i)(3)(ii){A)  of  this  section  to  have 
coverage  effective  only  prospectively.  In 
addition,  any  period  between  the 
individual's  enrollment  date  and  the 
effective  date  of  coverage  is  treated  as  a 
waiting  period. 

(C)  Examples.  The  rules  of  this 
paragraph  (i)(3){ii)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Employer  X  maintains 
a  group  health  plan  with  a  plan  year 
beginning  October  1  and  ending  September 
30.  Individual  F  was  hired  by  Employer  X 
before  the  effective  date  of  section  702  of  the 
Act.  Before  the  effective  date  of  section  702 
of  the  Act  for  this  plan  (October  1, 1997).  the 
terms  of  the  plan  allowed  employees  and 
their  dependents  to  enroll  when  the 
employee  was  first  hired,  and  on  each 
lanuary  1  thereafter,  but  in  either  case,  only 
if  the  individual  could  pass  a  physical 
examination.  F's  application  to  enroll  when 
first  hired  was  denied  because  F  had  diabetes 
and  could  not  pass  a  physical  examination. 
Upon  the  effective  date  of  section  702  of  the 
Act  for  this  plan  (October  1,  1997),  the  plan 
is  amended  to  delete  the  requirement  to  pass 


a  physical  examination.  In  November  of 
1997,  the  plan  gives  Fan  opportunity  to 
enroll  in  the  plan  (including  notice  of  the 
opportunity  to  enroll)  without  passing  a 
physical  examination,  with  coverage  effective 
January  1,  1998. 

(ii)  Conclusion.  In  this  Example  J,  the  plan 
complies  with  the  requirements  of  this 
paragraph  (i)(3)(ii). 

Example  2.  (i)  Facts.  The  plan  year  of  a 
group  health  plan  begins  January  1  and  ends 
December  31.  Under  the  plan,  a  dependent 
who  is  unable  to  engage  in  normal  life 
activities  on  the  date  coverage  would 
otherwise  become  effective  is  not  enrolled 
until  the  dependent  is  able  to  engage  in 
normal  life  activities.  Individual  G  is  a 
dependent  who  is  otherwise  eligible  for 
coverage,  but  is  unable  to  engage  in  normal 
life  activities.  The  plan  has  not  allowed  G  to 
enroll  for  coverage. 

(ii)  Conclusion.  In  this  Example  2, 
beginning  on  the  effective  date  of  section  702 
of  the  Act  for  the  plan  (January  1, 1998),  the 
plan  provision  is  not  permitted  under  any 
good  faith  interpretation  of  section  702  of  the 
Act  or  any  guidance  published  by  the 
Secretary.  Therefore,  the  plan  is  required,  not 
later  than  March  9,  2001,  to  give  G  an 
opportunity  to  enroll  (including  notice  of  the 
opportunity  to  enroll),  with  coverage 
effective,  at  Gs  option,  either  retroactively 
from  January  1,  1998  or  prospectively  from 
the  date  G's  request  for  enrollment  is 
received  by  the  plan.  If  G  elects  coverage  to 
be  effective  beginning  January  1, 1998,  the 
plan  can  require  G  to  pay  any  required 
employee  premiums  for  the  retroactive 
coverage. 

(iii)  Individuals  denied  coverage 
based  on  a  good  faith  interpretation  of 
the  law — (A)  Opportunity  to  enroll 
required.  If  a  plan  or  issuer  has  denied 
coverage  to  any  individual  before  the 
first  day  of  the  first  plan  year  beginning 
on  or  after  July  1,  2001  based  in  part  on 
a  health  factor  and  that  denial  was 
based  on  a  good  faith  interpretation  of 
section  702  of  the  Act  or  guidance 
published  by  the  Secretary,  the  plan  or 
issuer  is  required  to  give  die  individual 
an  opportimity  to  enroll  (including 
notice  of  an  opportunity  to  enroll)  that 
continues  for  at  least  30  days,  with 
coverage  effective  no  later  than  July  1 , 
2001 .  Individuals  required  to  be  offered 
an  opportunity  to  enroll  include 
individuals  previously  offered 
enrollment  without  regard  to  a  health 
factor  but  subsequently  denied 
enrollment  due  to  a  health  factor. 

(B)  Relation  to  preexisting  condition 
rules.  For  purposes  of  Part  7  of  Subtitle 
B  of  Title  I  of  the  Act,  the  individual 
may  not  be  treated  as  a  late  enroUee  or 
as  a  special  enrollee.  Moreover,  the 
individual's  enrollment  date  is  the 
effective  date  for  the  plan  described  in 
sections  101(g)(1)  and  (3)  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (or,  if  the  individual 
otherwise  first  became  eligible  to  enroll 


for  coverage  after  that  date,  on  the  date 
the  individual  was  otherwise  eligible  to 
enroll  in  the  plan).  In  addition,  any 
period  between  the  individual's 
enrollment  date  and  the  effective  date  of 
coverage  is  treated  as  a  waiting  period. 

(C)  Example.  The  rules  of  this 
paragraph  {i)(3)(iii)  are  illustrated  by  the 
following  example: 

Example,  (i)  Facts.  Individual  Hwas  hired 
by  Employer  Von  May  3,  1995.  ymainUins 
a  group  health  plan  with  a  plan  year 
beginning  on  February  1.  Under  the  terms  of 
the  plan,  employees  and  their  dependents  ai« 
allowed  to  enroll  when  the  employee  is  first 
hired  (without  a  requirement  to  pass  a 
physical  examination),  and  on  each  February 
1  thereafter  if  the  individual  can  pass  a 
physical  examination.  H  chose  not  to  enroll 
for  coverage  when  hired  in  May  of  1995.  On 
February  1, 1997,  H  tried  to  enroll  for 
coverage  under  the  plan.  However,  H  was 
denied  coverage  for  failure  to  pass  a  physical 
examination.  Shortly  thereafter,  y"s  plan 
eliminated  late  enrollment,  and  Hwas  not 
given  another  opportunity  to  enroll  in  the 
plan.  There  is  no  evidence  to  suggest  that  Vs 
plan  was  acting  in  bad  faith  in  denying 
coverage  under  the  plan  beginning  on  the 
effective  date  of  section  702  of  the  Act 
(February  1,  1998). 

(ii)  Conclusion.  In  this  Example,  because 
coverage  previously  had  been  made  available 
with  respect  to  H  without  regard  to  any 
health  factor  of  H  and  because  Vs  plan  was 
acting  in  accordance  with  a  good  faith 
interpretation  of  section  702  (and  guidance 
published  by  the  Secretary),  the  failure  of  Vs 
plan  to  allow  H  to  enroll  effective  February 
1,  1998  was  permissible  on  that  date. 
However,  under  the  transitional  rules  of  this 
paragraph  (/)(3)(iii),  Ts  plan  must  give  Han 
opportunity  to  enroll  that  continues  for  at 
least  30  days,  with  coverage  effective  no  later 
than  July  1,  2001.  (In  addition,  February  1, 
1998  is  H's  enrollment  date  under  the  plan 
and  the  period  between  Februar\'  1,  1998  and 
July  1,  2001  is  treated  as  a  waiting  period. 
Accordingly,  any  preexisting  condition 
exclusion  period  permitted  under 
§  2590.701-3  will  have  expired  before  July  1, 
2001.) 

3.  The  heading,  paragraph  (a)(1),  and 
the  first  sentence  of  paragraph  (a)(2)  of 
§  2590.736  are  revised  to  read  as 
follows: 

§2590.736    Applicability  dates. 

(a)  General  applicability  dates — (l) 
Non-collectively  bargained  plans.  Part  7 
of  Subtitle  B  ofTitle  I  of  the  Act  and 
§§2590.701-1  through  2590.701-7. 
2590.703,  2590.731  through  2590.734. 
and  this  section  apply  with  respect  to 
group  health  plans,  and  health 
insurance  coverage  offered  in 
connection  with  group  health  plans,  for 
plan  years  beginning  after  June  30,  1997, 
except  as  otherwise  provided  in  this 
section. 

(2)  Collectively-bargained  plans. 
Except  as  otherwise  provided  in  this 
section  (other  than  in  paragraph  (a)(1)  of 
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this  section),  in  the  case  of  a  group 
health  plan  maintained  pursuant  to  one 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  Augiist  21, 
1996.  Part  7  of  Subtitle  B  of  Title  I  of 
the  Act  and  §§  2590.701-1  through 
2590.701-7.  2590.703,  2590.731  through 
2590.734,  and  this  section  do  not  apply 
to  plan  years  beginning  before  the  later 
of  July  1, 1997,  or  the  date  on  which  the 
last  of  the  collective  bargaining 
agreements  relating  to  the  plan 
terminates  (determined  without  regard 
to  any  extension  thereof  agreed  to  after 
August  21. 1996).  *   *   * 
•        •        •        *        • 

Signed  at  Washington.  DC  this  28th  day  of 
December.  2000. 
Leslie  B.  Kramerich, 
Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration,  U.S.  Department  of 
Labor. 

For  the  reasons  set  forth  above,  45 
CFR  Part  146  is  amended  as  follows: 

PART  146  [AMENDED]— RULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  PORTABILITY  AND 
RENEWABILITY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  146 
is  revised  to  read  as  follows: 

Authority:  Sees.  2701  through  2763.  2791 
and  2792  of  the  Public  Health  Service  Act. 
42  U.S.C.  300gg  through  300gg-€3.  300gg-91. 
300gg-92  as  amended  by  HIPAA  (Public  Law 
104-191.  110  Stat.  1936).  MHPA  and 
NMHPA  (Public  Law  104-204.  110  Stat. 
2935).  and  WHCRA  (Public  Law  105-277. 
112  Stat.  2681-436).  and  section  102(c)(4)  of 
HIPAA. 

2.  Section  146.121  is  revised  to  read 
as  follows: 

§  146.121  Protiiblting  discrimination 
against  participants  and  beneficiaries 
based  on  a  health  factor. 

(a)  Health  factors.  (1)  The  term  health 
factor  means,  in  relation  to  an 
individual,  any  of  the  following  health 
status-related  factors: 

(i)  Health  status; 

(ii)  Medical  condition  (including  both 
physical  and  mental  illnesses),  as 
defined  in  §144.103: 

(iii)  Claims  experience; 

(iv)  Receipt  of  health  care; 

(v)  Medical  history; 

(vi)  Genetic  information,  as  defined  in 
45  CFR  144.103; 

(vii)  Evidence  of  insurability:  or 

(viii)  Disability. 

(2)  Evidence  of  insurability 
includes — 

(i)  Conditions  arising  out  of  acts  of 
domestic  violence;  and 


(ii)  Participation  in  activities  such  as 
motorcycling,  snowmobiling,  all-terrain 
vehicle  riding,  horseback  riding,  skiing, 
and  other  similar  activities. 

(3)  The  decision  whether  hea)th 
coverage  is  elected  for  an  individual 
(including  the  time  chosen  to  enroll, 
such  as  imder  special  enrollment  or  late 
enrollment)  is  not,  itself,  within  the 
scope  of  any  health  factor.  (However, 
imder  §  146.117,  a  plan  or  issuer  must 
treat  special  enroUees  the  same  as 
similarly  situated  individuals  who  are 
enrolled  when  first  eligible.) 

(b)  Prohibited  discrimination  in  rules 
for  eligibility— [1)  In  general — (i)  A 
group  health  plan,  and  a  health 
insurance  issuer  offering  health 
insurance  coverage  in  connection  with  a 
group  health  plan,  may  not  establish 
any  rule  for  eligibility  (including 
continued  eligibility)  of  any  individual 
to  enroll  for  benefits  under  the  terms  of 
the  plan  or  group  health  insurance 
coverage  that  discriminates  based  on 
any  health  factor  that  relates  to  that 
individual  or  a  dependent  of  that 
individual.  This  rule  is  subject  to  the 
provisions  of  paragraph  (b)(2)  of  this 
section  (explaining  how  this  rule 
applies  to  benefits),  paragraph  (b)(3)  of 
this  section  (allowing  plans  to  impose 
certain  preexisting  condition 
exclusions),  paragraph  (d)  of  this  section 
(containing  rules  for  establishing  groups 
of  similarly  situated  individuals), 
paragraph  (e)  of  this  section  (relating  to 
nonconfinement,  actively-at-work,  and 
other  service  requirements),  paragraph 
(f)  of  this  section  (relating  to  bona  fide 
wellness  programs),  and  paragraph  (g)  of 
this  section  (permitting  favorable 
treatment  of  individuals  with  adverse 
health  factors). 

(ii)  For  piuposes  of  this  section,  rules 
for  eligibility  include,  but  are  not 
limited  to,  rules  relating  to — 

(A)  Enrollment; 

(B)  The  effective  date  of  coverage; 

(C)  Waiting  (or  affiliation)  periods; 

(D)  L,ate  and  special  enrollment; 

(E)  Eligibility  for  benefit  packages 
(including  rules  for  individuals  to 
change  their  selection  among  benefit 
packages); 

(F)  Benefits  (including  rules  relating 
to  covered  benefits,  benefit  restrictions, 
and  cost-sharing  mechanisms  such  as 
coinsurance,  copayments,  and 
deductibles),  as  described  in  paragraphs 
(b)  (2)  and  (3)  of  this  section; 

(G)  Continued  eligibility;  and 

(H)  Terminating  coverage  (including 
disenrollment)  of  any  individual  under 
the  plan. 

(iii)  The  rules  of  this  paragraph  (b)(1) 
are  illustrated  by  the  following 
examples: 


Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  is  available  to  all 
employees  who  enroll  within  the  first  30 
days  of  their  employment.  However, 
employees  who  do  not  enroll  within  the  first 
30  days  cannot  enroll  later  unless  they  pass 
a  physical  examination. 

(ii)  Conclusion.  In  this  Example  I,  the 
requirement  to  pass  a  physical  examination 
in  order  to  enroll  in  the  plan  is  a  rule  for 
eligibility  that  discriminates  based  on  one  or 
more  health  factors  and  thus  violates  this 
paragraph  (b)(1). 

Example  2.  (i)  Facts.  Under  an  employer's 
group  health  plan,  employees  who  enroll 
during  the  first  30  days  of  employment  (and 
diuing  special  enrollment  periods)  may 
choose  between  two  benefit  packages:  an 
indemnity  option  and  an  HMO  option. 
However,  employees  who  enroll  during  late 
enrollment  are  permitted  to  enroll  only  in  the 
HMO  option  and  only  if  they  provide 
evidence  of  good  health. 

(ii)  Conclusion.  In  this  Example  2,  the 
requirement  to  provide  evidence  of  good 
health  in  order  to  be  eligible  for  late 
enrollment  in  the  HMO  option  is  a  rule  for 
eligibility  that  discriminates  based  on  one  or 
more  health  factors  and  thus  violates  this 
paragraph  (b)(1).  However,  if  the  plan  did  not 
require  evidence  of  good  health  but  limited 
late  enroUees  to  the  HMO  option,  the  plan's 
rules  for  eligibility  would  not  discriminate 
based  on  any  health  factor,  and  thus  would 
not  violate  this  paragraph  (b)(1),  because  the 
time  an  individual  chooses  to  enroll  is  not, 
itself,  within  the  scope  of  any  health  factor. 
Example  3.  (i)  Facts.  Under  an  employer's 
group  health  plan,  all  employees  generally 
may  enroll  within  the  first  30  days  of 
employment.  However,  individuals  who 
participate  in  certain  recreational  activities, 
including  motorcycling,  are  excluded  from 
coverage. 

(ii)  Conclusion.  In  this  Example  3, 
excluding  from  the  plan  individuals  who 
participate  in  recreational  activities,  such  as 
motorcycling,  is  a  rule  for  eligibility  that 
discriminates  based  on  one  more  health 
factors  and  thus  violates  this  paragraph 
(b)(1). 

Example  4.  (i)  Facts.  A  group  health  plan 
applies  for  a  group  health  policy  offered  by 
an  issuer.  As  part  of  the  application,  the 
issuer  receives  health  information  about 
individuals  to  be  covered  under  the  plan. 
Individual  A  is  an  employee  of  the  employer 
maintaining  the  plan.  A  and  A's  dependents 
have  a  history  of  high  health  claims.  Based 
on  the  information  about  A  and  A's 
dependents,  the  issuer  excludes  A  and  A's 
dependents  from  the  group  policy  it  offers  to 
the  employer. 

(ii)  Conclusion.  In  this  Example  4,  the 
issuer's  exclusion  of  A  and  A's  dependents 
bom  coverage  is  a  rule  for  eligibility  that 
discriminates  based  on  one  or  more  health 
factors,  and  thus  violates  this  paragraph 
(b)(1).  (If  the  employer  is  a  small  employer 
under  45  CFR  144.103  (generally,  an 
employer  with  50  or  fewer  employees),  the 
issuer  also  may  violate  45  CFR  146.150, 
which  requires  issuers  to  offer  all  the  policies 
they  sell  in  the  small  group  market  on  a 
guaranteed  available  basis  to  all  small 
employers  and  to  accept  every  eligible 


Federal  Register /Vol.  66.  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations  1413 


individual  in  every  small  employer  group.)  If 
the  plan  provides  coverage  through  this 
policy  and  does  not  provide  equivalent 
coverage  for  A  and  A's  dependents  through 
other  means,  the  plan  will  also  violate  this 
paragraph  (b)(1). 

(2)  Application  to  benefits — (i) 
General  rule— (A)  Under  this  section,  a 
group  health  plan  or  group  health 
insiuance  issuer  is  not  required  to 

Erovide  coverage  for  any  particular 
enefit  to  any  group  of  similarly 
situated  individuals. 

(B)  However,  benefits  provided  imder 
a  plan  or  through  group  health 
insurance  coverage  must  be  uniformly 
available  to  all  similarly  situated 
individuals  (as  described  in  paragraph 
(d)  of  this  section).  Likewise,  any 
restriction  on  a  benefit  or  benefits  must 
apply  imiformly  to  all  similarly  situated 
individuals  and  must  not  be  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries 
(determined  based  on  all  the  relevant 
facts  and  circumstances).  Thus,  for 
example,  a  plan  or  issuer  may  limit  or 
exclude  benefits  in  relation  to  a  specific 
disease  or  condition,  limit  or  exclude 
benefits  for  certain  types  of  treatments 
or  drugs,  or  limit  or  exclude  benefits 
based  on  a  determination  of  whether  the 
benefits  are  experimental  or  not 
medically  necessary,  but  only  if  the 
benefit  limitation  or  exclusion  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries.  In 
addition,  a  plan  or  issuer  may  impose 
annual,  lifetime,  or  other  limits  on 
benefits  and  may  require  the  satisfaction 
of  a  deductible,  copayment, 
coinsiu-ance,  or  other  cost-sharing 
requirement  in  order  to  obtain  a  benefit 
if  the  limit  or  cost-sharing  requirement 
applies  imiformly  to  all  similarly 
situated  individuals  and  is  not  directed 
at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries.  In 
the  case  of  a  cost-sharing  requirement, 
see  also  paragraph  (b)(2)(ii)  of  this 
section,  which  permits  variances  in  the 
application  of  a  cost-sharing  mechanism 
made  available  under  a  bona  fide 
wellness  program.  (Whether  any  plan 
provision  or  practice  with  respect  to 
benefits  complies  with  this  paragraph 
(b)(2)(i)  does  not  affect  wheUier  the 
provision  or  practice  is  permitted  under 
any  other  provision  of  ERISA,  the 
Americans  with  Disabilities  Act,  or  any 
other  law,  whether  State  or  federal.) 
(C)  For  purposes  of  this  paragraph 
(b)(2)(i),  a  plan  amendment  applicable 
to  all  individuals  in  one  or  more  groups 


of  similarly  situated  individuals  under 
the  plan  and  made  effective  no  earlier 
than  the  first  day  of  the  first  plan  year 
after  the  amendment  is  adopted  is  not 
considered  to  be  directed  at  any 
individual  participants  or  beneficiaries. 

(D)  The  rules  of^this  paragraph 
(b)(2)(i)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
applies  a  $500,000  lifetime  limit  on  all 
benefits  to  each  participant  or  beneficiary 
covered  under  the  plan.  The  limit  is  not 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  1,  the  limit 
does  not  violate  this  paragraph  (b)(2)(i) 
because  $500,000  of  benefits  are  available 
uniformly  to  each  participant  and  beneficiary 
under  the  plan  and  because  the  limit  is 
applied  uniformly  to  all  participants  and 
beneficiaries  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  2.  (i)  Facts.  A  group  health  plan 
has  a  $2  million  lifetime  limit  on  all  benefits 
(and  no  other  lifetime  limits)  for  participants 
covered  under  the  plan.  Participant  B  files  a 
claim  for  the  treatment  of  AIDS.  At  the  next 
corporate  board  meeting  of  the  plan  sponsor, 
the  claim  is  discussed.  Shortly  thereafter,  the 
plan  is  modified  to  impose  a  $10,000  lifetime 
limit  on  benefits  for  the  treatment  of  AIDS, 
effective  before  the  beginning  of  the  next 
plan  year. 

(ii)  Conclusion.  Under  the  facts  of  this 
Example  2,  the  plan  violates  this  paragraph 
(b)(2)(i)  because  the  plan  modification  is 
directed  at  B  based  on  B*s  claim. 

Example  3.  (i)  A  group  health  plan  applies 
for  a  group  health  policy  offered  by  an  issuer. 
Individual  C  is  covered  under  the  plan  and 
has  an  adverse  health  condition.  As  part  of 
the  application,  the  issuer  receives  health 
information  about  the  individuals  to  be 
covered,  including  information  about  Cs 
adverse  health  condition.  The  policy  form 
offered  by  the  issuer  generally  provides 
benefits  for  the  adverse  health  condition  that 
C  has.  but  in  this  case  the  issuer  offers  the 
plan  a  policy  modified  by  a  rider  that 
excludes  benefits  for  Cfor  that  condition. 
The  exclusionary  rider  is  made  effective  the 
first  day  of  the  next  plan  year. 

(ii)  Conclusion.  In  this  Example  3.  the 
issuer  violates  this  paragraph  (b)(2)(i) 
because  benefits  for  Cs  condition  are 
available  to  other  individuals  in  the  group  of 
similarly  situated  individuals  that  includes  C 
but  are  not  available  to  C.  Thus,  the  benefits 
are  not  uniformly  available  to  all  similarly 
situated  individuals.  Even  though  the 
exclusionary  rider  is  made  effective  the  first 
day  of  the  next  plan  year,  because  the  rider 
does  not  apply  to  all  similarly  situated 
individuals,  the  issuer  violates  this  paragraph 
(b)(2)(i). 

Example  4.  (i)  Facts.  A  group  health  plan 
has  a  $2,000  lifetime  limit  for  the  treatment 
of  temporomandibular  joint  syndrome  (TMf). 
The  limit  is  applied  uniformly  to  all  similarly 
situated  individuals  and  is  not  directed  at 
individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  4.  the  limit 
does  not  violate  this  paragraph  (b)(2)(i) 
because  $2,000  of  benefits  for  the  treatment 


of  TMJ  are  available  uniformly  to  all 
similarly  situated  individuals  and  a  plan  may 
limit  benefits  covered  in  relation  to  a  specific 
disease  or  condition  if  the  limit  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  5.  (i)  Facts.  A  group  health  plan 
applies  a  $2  million  lifetime  limit  on  all 
benefits.  However,  the  $2  million  lifetime 
limit  is  reduced  to  $10,000  for  any 
participant  or  beneficiary  covered  under  the 
plan  who  has  a  congenital  heart  defect. 

(ii)  Conclusion.  In  this  Example  5.  the 
lower  lifetime  limit  for  participants  and 
beneficiaries  with  a  congenital  heart  defect 
violates  this  paragraph  (li)(2)(i)  because 
benefits  under  the  plan  are  not  uniformly 
available  to  all  similarly  situated  individuals 
and  the  plan's  lifetime  limit  on  benefits  does 
not  apply  uniformly  to  all  similarly  situated 
individuals. 

Example  6.  (i)  Facts.  A  group  health  plan 
limits  benefits  for  prescription  drugs  to  those 
listed  on  a  drug  formulary.  The  limit  is 
applied  uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  6..  the 
exclusion  from  coverage  of  drugs  not  listed 
on  the  drug  formulary  does  not  violate  this 
paragraph  (b)(2)(i)  because  benefits  for 
prescription  drugs  listed  on  the  formulary  are 
uniformly  available  to  all  similarly  situated 
individuals  and  because  the  exclusion  of 
drugs  not  listed  on  the  formulary  applies 
uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

Example  7.  (i)  Facts.  Under  a  group  health 
plan,  doctor  visits  are  generally  subject  to  a 
$250  annual  deductible  and  20  percent 
coinsurance  requirement.  However,  prenatal 
doctor  visits  are  not  subject  to  any  deductible 
or  coinsurance  requirement.  These  rules  are 
applied  uniformly  to  all  similarly  situated 
individuals  and  are  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  7. 
imposing  different  deductible  and 
coinsurance  requirements  for  prenatal  doctor 
visits  and  other  visits  does  not  violate  this 
paragraph  (b)(2)(i)  because  a  plan  may 
establish  different  deductibles  or  coinsurance 
requirements  for  different  services  if  the 
deductible  or  coinsurance  requirement  is 
applied  uniformly  to  all  similarly  situated 
individuals  and  is  not  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Cost-sharing  mechanisms  and 
wellness  programs.  A  group  health  plan 
or  group  health  insurance  coverage  with 
a  cost-sharing  mechanism  (such  as  a 
deductible,  copayment,  or  coinsurance) 
that  requires  a  higher  payment  fi-om  an 
individual,  based  on  a  health  factor  of 
that  individual  or  a  dependent  of  that 
individual,  than  for  a  similarly  situated 
individual  under  the  plan  (and  thus 
does  not  apply  uniformly  to  all  similarly 
situated  individuals)  does  not  violate 
the  requirements  of  this  paragraph  (b)(2) 
if  the  payment  differential  is  based  on 
whether  an  individual  has  complied 
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with  the  requirements  of  a  bona  fide 
wellness  program. 

(iii)  Specific  rule  relating  to  source-of- 
injury  exclusions — (A)  If  a  group  health 
plan  or  group  health  insurance  coverage 
generally  provides  benefits  for  a  type  of 
injury,  the  plan  or  issuer  may  not  deny 
benefits  otherwise  provided  for 
treatment  of  the  injury  if  the  injury 
results  from  an  act  of  domestic  violence 
or  a  medical  condition  (including  both 
physical  and  mental  health  conditions). 

(B)  The  rules  of  this  paragraph 
(b)(2)(iii)  are  illustrated  by  the  following 
examples: 

Example  t.  (i)  Facts.  A  group  health  plan 
generally  provides  medical/surgical  benefits, 
including  benefits  for  hospital  stays,  that  are 
medically  necessary.  However,  the  plan 
excludes  benefits  for  self-inflicted  injuries  or 
injuries  sustained  in  connection  with 
attempted  suicide.  Individual  D  suffers  firom 
depression  and  attempts  suicide.  As  a  result, 
D  sustains  injuries  and  is  hospitalized  for 
treatment  of  the  injuries.  Pursuant  to  the 
exclusion,  the  plan  denies  D  benefits  for 
treatment  of  the  injuries. 

(ii)  Conclusion.  In  this  Example  1 .  the 
suicide  attempt  is  the  result  of  a  medical 
condition  (depression).  Accordingly,  the 
denial  of  benefits  for  the  treatments  of  Z7s 
injuries  violates  the  requirements  of  this 
paragraph  (b)(2)(iii)  because  the  plan 
provision  excludes  benefits  for  treatment  of 
an  injury  resulting  from  a  medical  condition. 

Example  2.  (i)  Facts.  A  group  health  plan 
provides  benefits  for  head  injuries  generally. 
The  plan  also  has  a  general  exclusion  for  any 
injury  sustained  while  participating  in  any  of 
a  number  of  recreational  activities,  including 
bungee  jumping.  However,  this  exclusion 
does  not  apply  to  any  injury  that  results  from 
a  medical  condition  (nor  from  domestic 
violence).  Participant  E  sustains  a  head 
injury  while  bungee  jumping.  The  injury  did 
not  result  from  a  medical  condition  (nor  from 
domestic  violence).  Accordingly,  the  plan 
denies  benefits  for  £'s  head  injury. 

(ii)  Conclusion.  In  this  Example  2.  the  plan 
provision  that  denies  benefits  based  on  the 
source  of  an  injury  does  not  restrict  l>enefits 
based  on  an  act  of  domestic  violence  or  any 
medical  condition.  Therefore,  the  provision 
is  permissible  under  this  paragraph  (b)(2)(iii) 
and  does  not  violate  this  section.  (However, 
if  the  plan  did  not  allow  E  to  enroll  in  the 
plan  (or  applied  different  rules  for  eligibility 
to  £)  because  E  frequently  participates  in 
bungee  jumping,  the  plan  would  violate 
paragraph  (b)(1)  of  this  section.) 

(3)  Relationship  to  §146.111.  (i)  A 
preexisting  condition  exclusion  is 
permitted  under  this  section  if  it — 

(A)  Complies  with  §  146.111; 

(B)  Applies  tmiformly  to  all  similarly 
situated  individuals  (as  described  in 
paragraph  (d)  of  this  section);  and 

(C)  Is  not  directed  at  individual 
participants  or  beneficiaries  based  on 
any  health  Victor  of  the  participants  or 
beneficiaries.  For  purposes  of  this 
paragraph  (b)(3)(i)(C),  a  plan 


amendment  relating  to  a  preexisting 
condition  exclusion  applicable  to  all 
individuals  in  one  or  more  groups  of 
similarly  situated  individuals  under  the 
plan  and  made  effective  no  earlier  than 
the  first  day  of  the  first  plan  year  after 
the  amendment  is  adopted  is  not 
considered  to  be  directed  at  any 
individual  participants  or  beneficiaries, 
(ii)  The  rules  of  this  paragraph  (b)(3) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
imposes  a  preexisting  condition  exclusion  on 
all  individuals  enrolled  in  the  plan.  The 
exclusion  applies  to  conditions  for  which 
medical  advice,  diagnosis,  care,  or  treatment 
was  recommended  or  received  within  the  six- 
month  period  ending  on  an  individual's 
enrollment  date.  In  addition,  the  exclusion 
generally  extends  for  12  months  after  an 
individual's  enrollment  date,  but  this  12- 
month  period  is  offset  by  the  number  of  days 
of  an  individual's  creditable  coverage  in 
accordance  with  §  146.111.  There  is  nothing 
to  indicate  that  the  exclusion  is  directed  at 
individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  1 ,  even 
though  the  plan's  preexisting  condition 
exclusion  discriminates  against  individuals 
based  on  one  or  more  health  factors,  the 
preexisting  condition  exclusion  does  not 
violate  this  section  because  it  applies 
uniformly  to  all  similarly  situated 
individuals,  is  not  directed  at  individual 
participants  or  beneficiaries,  and  complies 
with  §  146.111  (that  is.  the  requirements 
relating  to  the  six-month  look-back  period, 
the  12-month  (or  18-month)  maximum 
exclusion  period,  and  the  creditable  coverage 
offeet). 

Example  2.  (i)  Facts.  A  group  health  plan 
excludes  coverage  for  conditions  with  respect 
to  which  medical  advice,  diagnosis,  care,  or 
treatment  was  recommended  or  received 
within  the  six-month  period  ending  on  an 
individual's  enrollment  date.  Under  the  plan, 
the  preexisting  condition  exclusion  generally 
extends  for  t2  months,  offset  by  creditable 
coverage.  However,  if  an  individual  has  no 
claims  in  the  first  six  months  following 
enrollment,  the  remainder  of  the  exclusion 
period  is  waived. 

(ii)  Conclusion.  In  this  Example  2,  the 
plan's  preexisting  condition  exclusions 
violate  this  section  because  they  do  not  meet 
the  requirements  of  this  paragraph  (b)(3); 
specifically,  they  do  not  apply  uniformly  to 
all  similarly  situated  individuals.  The  plan 
provisions  do  not  apply  uniformly  to  all 
similarly  situated  individuals  because 
individuals  who  have  medical  claims  during 
the  first  six  months  following  enrollment  are 
not  treated  the  same  as  similarly  situated 
individuals  with  no  claims  during  that 
period.  (Under  paragraph  (d)  of  this  section, 
the  groups  cannot  be  treated  as  two  separate 
groups  of  similarly  situated  individuals 
because  the  distinction  is  based  on  a  health 
factor.) 

(c)  Prohibited  discrimination  in 
premiums  or  contributions — (1)  In 
general — (i)  A  group  health  plan,  and  a 
health  insurance  issuer  offering  health 


insurance  coverage  in  connection  with  a 
group  health  plan,  may  not  require  an 
individual,  as  a  condition  of  enrollment 
or  continued  enrollment  under  the  plan 
or  group  health  insurance  coverage,  to 
pay  a  premium  or  contribution  that  is 
greater  than  the  premium  or 
contribution  for  a  similarly  situated 
individual  (described  in  paragraph  (d) 
of  this  section)  enrolled  in  the  plan  or 
group  health  insurance  coverage  based 
on  any  health  factor  that  relates  to  the 
individual  or  a  dependent  of  the 
individual. 

(ii)  Discoimts,  rebates,  payments  in 
kind,  and  any  other  premium 
differential  mechanisms  are  taken  into 
account  in  determining  an  individual's 
premiiun  or  contribution  rate.  (For  rules 
relating  to  cost-sharing  mechanisms,  see 
paragraph  (b)(2)  of  this  section 
(addressing  benefits).) 

(2)  Rules  relating  to  premium  rates — 
(i)  Group  rating  based  on  health  factors 
not  restricted  under  this  section. 
Nothing  in  this  section  restricts  the 
aggregate  amoimt  that  an  employer  may 
be  charged  for  coverage  under  a  group 
health  plan. 

(ii)  List  billing  based  on  a  health 
factor  prohibited.  However,  a  group 
health  insurance  issuer,  or  a  group 
health  plan,  may  not  quote  or  charge  an 
employer  (or  an  individual)  a  different 
premium  for  an  individual  in  a  group  of 
similarly  situated  individuals  based  on 
a  health  factor.  (But  see  paragraph  (g)  of 
this  section  permitting  favorable 
treatment  of  individuals  with  adverse 
health  factors.) 

(iii)  Examples.  The  rules  of  this 
paragraph  (c)(2)  are  iUustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  and  purchases  coverage 
fitjm  a  health  insurance  issuer.  In  order  to 
determine  the  premium  rate  for  the 
upcoming  plan  year,  the  issuer  reviews  the 
claims  experience  of  individuals  covered 
under  the  plan.  The  issuer  finds  that 
Individual  F  had  significantly  higher  claims 
experience  than  similarly  situated 
individuals  in  the  plan.  The  issuer  quotes  the 
plan  a  higher  per-participant  rate  because  of 
F's  claims  experience. 

(ii)  Conclusion.  In  this  Example  J,  the 
issuer  does  not  violate  the  provisions  of  this 
paragraph  (c)(2)  because  the  issuer  blends  the 
rate  so  ^at  the  employer  is  not  quoted  a 
higher  rate  for  F  than  for  a  similarly  situated 
individual  based^on  F's  claims  experience. 

Example  2.  (i)  Facts.  Same  facts  as 
Example  1 ,  except  that  the  issuer  quotes  the 
employer  a  higher  premium  rate  for  F, 
because  of  F's  claims  experience,  than  for  a 
similarly  situated  individual.     . 

(ii)  Conclusion.  In  this  Example  2,  the 
issuer  violates  this  paragraph  (c)(2). 
Moreover,  even  if  the  plan  purchased  the 
policy  based  on  the  quote  but  did  not  require 
a  higher  participant  contribution  for  F  than 
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for  a  similarly  situated  individual,  the  issuer 
would  still  violate  this  paragraph  (c)(2)  (but 
in  such  a  case  the  plan  would  not  violate  this 
paragraph  (c)(2)). 

(3)  Exception  for  bona  fide  wellness 
programs.  Notwithstanding  paragraphs 
(c)(1)  and  (2)  of  this  section,  a  plan  may 
establish  a  premium  or  contribution 
differential  based  on  whether  an 
individual  has  complied  with  the 
requirements  of  a  bona  fide  wellness 
program. 

(d)  Similarly  situated  individuals.  The 
requirements  of  this  section  apply  only 
within  a  group  of  individueds  who  are 
treated  as  similarly  situated  individuals. 
A  plan  or  issuer  may  treat  participants 
as  a  group  of  similarly  situated 
individuals  separate  fit)m  beneficiaries. 
In  addition,  participants  may  be  treated 
as  two  or  more  distinct  groups  of 
similarly  situated  individuals  and 
beneficiaries  may  be  treated  as  two  or 
more  distinct  groups  of  similarly 
situated  individuals  in  accordance  with 
the  rules  of  this  paragraph  (d). 
Moreover,  if  individuals  have  a  choice 
of  two  or  more  benefit  packages, 
individuals  choosing  one  benefit 
package  may  be  treated  as  one  or  more 
groups  of  similarly  situated  individuals 
distinct  from  individuals  choosing 
another  benefit  package. 

(1)  Participants.  Subject  to  paragraph 
(d)(3)  of  this  section,  a  plan  or  issuer 
may  treat  participants  as  two  or  more 
distinct  groups  of  similarly  situated 
individuals  if  the  distinction  between  or 
among  the  groups  of  participants  is 
based  on  a  bona  fide  employment-based 
classification  consistent  widi  the 
employer's  usual  business  practice. 
Whether  an  employment-based 
classification  is  bona  fide  is  determined 
on  the  basis  of  all  the  relevant  facts  and 
circiunstances.  Relevant  facts  and 
ciraunstances  include  whether  the 
employer  uses  the  classification  for 
purposes  independent  of  qualification 
for  health  coverage  (for  example, 
determining  eligibility  for  other 
employee  benefits  or  determining  other 
terms  of  employment).  Subject  to 
paragraph  (d)(3)  of  this  section, 
examples  of  classifications  that,  based 
on  all  the  relevant  facts  and 
circiunstances,  may  be  bona  fide 
include  full-time  versus  part-time 
status,  different  geographic  location, 
membership  in  a  collective  bargaining 
imit,  date  of  hire,  length  of  service, 
current  employee  versus  former 
employee  status,  and  different 
occupations.  However,  a  classification 
based  on  any  health  factor  is  not  a  bona 
fide  employment-based  classification, 
unless  the  requirements  of  paragraph  (g) 
of  this  section  are  satisfied  (permitting 


favorable  treatment  of  individuals  with 
adverse  health  factors). 

(2)  Beneficiaries — (i)  Subject  to 
paragraph  (d)(3)  of  this  section,  a  plan 
or  issuer  may  treat  beneficiaries  as  two 
or  more  distinct  groups  of  similarly 
situated  individuals  if  the  distinction 
between  or  among  the  groups  of 
beneficiaries  is  based  on  any  of  the 
following  factors: 

(A)  A  bona  fide  employment-based 
classification  of  the  participant  through 
whom  the  beneficiary  is  receiving 
coverage; 

(B)  Relationship  to  the  participant 
(e.g.,  as  a  spouse  or  as  a  dependent 
child); 

(C)  Marital  status; 

(D)  With  respect  to  children  of  a 
participant,  age  or  student  status;  or 

(E)  Any  other  factor  if  the  factor  is  not 
a  health  factor. 

(ii)  Paragraph  (d)(2)(i)  of  this  section 
does  not  prevent  more  favorable 
treatment  of  individuals  with  adverse 
health  factors  in  accordance  with 
paragraph  (g)  of  this  section. 

(3)  Discrimination  directed  at 
individuals.  Notwithstanding 
paragraphs  (d)(1)  and  (2)  of  this  section, 
if  the  creation  or  modification  of  an 
employment  or  coverage  classification  is 
directed  at  individual  participants  or 
beneficiaries  based  on  any  health  factor 
of  the  participants  or  beneficiaries,  the 
classification  is  not  permitted  imder  this 
paragraph  (d),  unless  it  is  permitted 
under  paragraph  (g)  of  this  section 
(permitting  favorable  treatment  of 
individuals  with  adverse  health  factors). 
Thus,  if  an  employer  modified  an 
employment-based  classification  to 
single  out,  based  on  a  health  factor, 
individual  participants  and 
beneficiaries  and  deny  them  health 
coverage,  the  new  classification  would 
not  be  permitted  imder  this  section. 

(4)  Examples.  The  ndes  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  for  full-time  employees 
only.  Under  the  plan  (consistent  with  the 
employer's  ususal  business  practice), 
employees  who  normally  work  at  least  30 
houft  per  week  are  considered  to  be  working 
full-time.  Other  employees  are  considered  to 
be  working  part-time.  "There  is  no  evidence 
to  suggest  that  the  classification  is  directed 
at  individual  participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  I,  treating 
the  full-time  and  part-time  employees  as  two 
separate  groups  of  similarly  situated 
individuals  is  permitted  under  this  paragraph 
(d)  because  the  classification  is  bona  fide  and 
is  not  directed  at  individual  participemts  or 
beneficiaries. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  is  made  available  to 
employees,  their  spouses,  and  their 


dependent  children.  However,  coverage  is 
made  available  to  a  dependent  child  only  if 
the  dependent  child  is  under  age  19  (or 
under  age  25  if  the  child  is  continuously 
enrolled  full-time  m  an  institution  of  higher 
learning  (full-time  studenU)).  There  is  no 
evidence  to  suggest  that  these  classifications 
are  directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  2.  treating 
spouses  and  dependent  children  differently 
by  imposing  an  age  limitation  on  dependent 
children,  but  not  on  spouses,  is  permitted 
under  this  paragraph  (d).  Specifically,  the 
distinction  between  spouses  and  dependent 
children  is  permitted  under  paragraph  (d)(2) 
of  this  section  and  is  not  prohibited  under 
paragraph  (d)(3)  of  this  section  because  it  is 
not  directed  at  individual  participants  or 
beneficiaries.  It  is  also  permissible  to  treat 
dependent  children  who  are  under  age  19  (or 
full-time  students  under  age  25)  as  a  group 
of  similarly  situated  individuals  separate 
from  those  who  are  age  25  or  older  (or  age 
19  or  older  if  they  are  not  full-time  students) 
because  the  classification  is  permitted  under 
paragraph  (d)(2)  of  this  section  and  is  not 
directed  at  individual  participants  or 
beneficiaries. 

Example  3.  (i)  Facts.  A  university  sponsors 
a  group  health  plan  that  provides  one  health 
benefit  package  to  faculty  and  another  health 
benefit  package  to  other  staff.  Faculty  and 
staff  are  treated  differently  with  respect  to 
other  employee  benefits  such  as  retirement 
benefits  and  leaves  of  absence.  There  is  no 
evidence  to  suggest  that  the  distinction  is 
directed  at  individual  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  3.  the 
classification  is  permitted  under  this 
paragraph  (d)  because  there  is  a  distinction 
based  on  a  bona  fide  employment-based 
classification  consistent  with  the  employer's 
usual  business  practice  and  the  distinction  is 
not  directed  at  individual  |)articipants  and 
beneficiaries. 

Example  4.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  is  available  to  all 
current  employees.  Former  employees  may 
also  be  eligible,  but  only  if  they  complete  a 
specified  number  of  years  of  service,  are 
enrolled  under  the  plan  at  the  time  of 
termination  of  employment,  and  are 
continuously  enrolled  from  that  date.  There 
is  no  evidence  to  suggest  that  these 
distinctions  are  directed  at  individual 
participants  or  beneficiaries. 

(ii)  Conclusion.  In  this  Example  4. 
imposing  additional  eligibility  requirements 
on  former  employees  is  permitted  because  a 
classification  that  distinguishes  between 
current  and  former  employees  is  a  bona  fide 
employment-based  classification  that  is 
permitted  under  this  paragraph  (d),  provided 
that  it  is  not  directed  at  individual 
participants  or  beneficiaries.  In  addition,  it  is 
permissible  to  distinguish  between  former 
employees  who  satisfy  the  service 
requirement  and  those  who  do  not,  provided 
that  the  distinction  is  not  directed  at 
individual  participants  or  beneficiaries. 
(However,  former  employees  who  do  not 
satisfy  the  eligibility  criteria  may, 
nonetheless,  be  eligible  for  continued 
coverage  pursuant  to  a  COBRA  continuation 
provision  or  similar  State  law.) 
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Example  5.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  provides  the  same 
benefit  package  to  all  seven  employees  of  the 
employer.  Six  of  the  seven  employees  have 
the  same  job  title  and  responsibilities,  but 
Employee  G  has  a  different  job  title  and 
different  responsibilities.  After  G  files  an 
expensive  claim  for  benefits  under  the  plan, 
coverage  under  the  plan  is  modified  so  that 
employees  with  Cs  job  title  receive  a 
different  benefit  package  that  includes  a 
lower  lifetime  dollar  limit  than  in  the  benefit 
package  made  available  to  the  other  six 
employees. 

(ii)  Conclusion.  Under  the  facts  of  this 
Example  5,  changing  the  coverage 
classification  for  G  based  on  the  existing 
employment  classification  for  G  is  not 
permitted  under  this  paragraph  (d)  because 
the  creation  of  the  new  coverage 
classification  for  G  is  directed  at  G  based  on 
one  or  more  health  factors. 

(e)  Nonconfinement  and  actively-at- 
work  provisions — (1)  Nonconfinement 
provisions — (i)  General  rule.  Under  the 
rules  of  paragraphs  (b)  and  (c)  of  this 
section,  a  plan  or  issuer  may  not 
establish  a  rule  for  eligibility  {as 
described  in  paragraph  (b)(l)(ii)  of  this 
section)  or  set  any  individual's  premiiun 
or  contribution  rate  based  on  whether 
an  individual  is  confined  to  a  hospital 
or  other  health  care  institution.  In 
addition,  under  the  rules  of  paragraphs 
(b)  and  (c)  of  this  section,  a  plan  oi 
issuer  may  not  establish  a  nile  for 
eligibility  or  set  any  individual's 
premium  or  contribution  rate  based  on 
an  individual's  ability  to  engage  in 
normal  life  activities,  except  to  the 
extent  permitted  under  paragraphs 
(e)(2)(ii)  and  (3)  of  this  section 
(permitting  plans  and  issuers,  under 
certain  circumstances,  to  distinguish 
among  employees  based  on  the 
performance  of  services). 

(ii)  Examples.  The  rules  of  this 
paragraph  (e)(1)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  employees  and  their 
dependents  generally  becomes  effective  on 
the  first  day  of  employment.  However, 
coverage  for  a  dependent  who  is  confined  to 
a  hospital  or  other  health  care  institution 
does  not  become  effective  until  the 
confinement  ends. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
violates  this  paragraph  (e)(1)  because  the 
plan  delays  the  effective  date  of  coverage  for 
dependents  based  on  confinement  to  a 
hospital  or  other  health  care  institution. 

Example  2.  (i)  Facts.  In  previous  years,  a 
group  health  plan  has  provided  coverage 
through  a  group  health  insurance  policy 
offered  by  Issuer  M.  However,  for  the  current 
year,  the  plan  provides  coverage  tlirough  a 
group  health  insurance  policy  offered  by 
Issuer  N.  Under  Issuer  N's  policy,  items  and 
services  provided  in  connection  with  the 
confinement  of  a  dependent  to  a  hospital  or 
other  health  care  institution  are  not  covered 
if  the  confinement  is  covered  under  an 


extension  of  benefits  clause  from  a  previous 
health  insurance  issuer. 

(ii)  Conclusion.  In  this  Example  2,  Issuer 
N  violates  this  paragraph  (e)(1)  because  the 
group  health  insurance  coverage  restricts 
benefits  (a  rule  for  eligibility  under  paragraph 
(b)(1))  based  on  whether  a  dependent  is 
confined  to  a  hospital  or  other  health  care 
institution  that  is  covered  under  an  extension 
of  benefits  clause  from  a  previous  issuer. 
This  section  does  not  affect  any  obligation 
Issuer  M  may  have  under  applicable  State 
law  to  provide  any  extension  of  benefits  and 
does  not  affect  any  State  law  governing 
coordination  of  benefits. 

(2)  Actively-at-woHc  and  continuous 
service  provisions — (i)  General  rule — (A) 
Under  the  rules  of  paragraphs  (b)  and  (c) 
of  this  section  and  subject  to  the 
exception  for  the  first  day  of  work 
described  in  paragraph  (e)(2)(ii)  of  this 
section,  a  plan  or  issuer  may  not 
establish  a  rule  for  eligibility  (as 
described  in  paragraph  (b)(l)(ii)  of  this 
section)  or  set  any  individual's  premium 
or  contribution  rate  based  on  whether 
an  individual  is  actively  at  work 
(including  whether  an  individual  is 
continuously  employed),  unless  absence 
from  work  due  to  any  health  factor 
(such  as  being  absent  from  work  on  sick 
leave)  is  treated,  for  purposes  of  the 
plan  or  health  insurance  coverage,  as 
being  actively  at  work. 

(B)  The  rules  of  this  paragraph  {e)(2)(i) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  an  employee  generally  becomes  eligible 
to  enroll  30  days  after  the  first  day  of 
employment.  However,  if  the  employee  is  not 
actively  at  work  on  the  first  day  after  the  end 
of  the  30-day  period,  then  eligibility  for 
enrollment  is  delayed  until  the  first  day  the 
employee  is  actively  at  work. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
violates  this  paragraph  (e)(2)  (and  thus  also 
violates  paragraph  (b)  of  this  section). 
However,  the  plan  would  not  violate 
paragraph  (e)(2)  or  (b)  of  this  section  if,  imder 
the  plan,  an  absence  due  to  any  health  factor 
is  considered  being  actively  at  work. 

Example  2.  (i)  Facts.  Under  a  group  health 
plan,  coverage  for  an  employee  becomes 
effective  after  90  days  of  continuous  service; 
that  is,  if  an  eqiployee  is  absent  from  work 
(for  any  reason)  before  completing  90  days  of 
service,  the  beginning  of  the  90-day  period  is 
measured  from  the  day  the  employee  returns 
to  work  (without  any  credit  for  service  before 
the  absence). 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
violates  this  paragraph  (e)(2)  (and  thus  also 
paragraph  (b)  of  this  section)  because  the  90- 
day  continuous  service  requirement  is  a  rule 
for  eligibility  based  on  whether  an  individual 
is  actively  at  work.  However,  the  plan  would 
not  violate  this  paragraph  (e)(2)  or  paragraph 
(b)  of  this  section  if,  under  the  plan,  an 
absence  due  to  any  health  factor  is  not 
considered  an  absence  for  purposes  of 
measuring  90  days  of  continuous  service. 


(ii)  Exception  for  the  first  day  of 
work — (A)  Notwithstanding  the  general 
rule  in  paragraph  (e)(2)(i)  of  this  section, 
a  plan  or  issuer  may  establish  a  rule  for 
eligibility  that  requires  an  individual  to 
begin  work  for  the  employer  sponsoring 
the  plan  (or,  in  the  case  of  a 
multiemployer  plan,  to  begin  a  job  in 
covered  employment)  before  coverage 
becomes  effective,  provided  that  such  a 
rule  for  eligibility  applies  regardless  of 
the  reason  for  the  absence. 

(B)  The  rules  of  this  paragraph 
{e){2)(ii)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  the  eligibility 
provision  of  a  group  health  plan,  coverage  for 
new  employees  becomes  effective  on  the  first 
day  that  the  employee  reports  to  work. 
Individual  H  is  scheduled  to  begin  work  on 
August  3.  However,  H  is  unable  to  begin 
work  on  that  day  because  of  illness.  H  begins 
working  on  August  4,  and  Ws  coverage  is 
effective  on  August  4. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
provision  does  not  violate  this  section. 
However,  if  coverage  for  individuals  who  do 
not  report  to  work  on  the  first  day  they  were 
scheduled  to  work  for  a  reason  unrelated  to 
a  health  factor  (such  as  vacation  or 
bereavement)  becomes  effective  on  the  first 
day  they  were  scheduled  to  work,  then  the 
plan  would  violate  this  section. 

Example  2.  (i)  Facts.  Under  a  group  health 
.  plcm,  coverage  for  new  employees  becomes 
effective  on  the  first  day  of  the  month 
following  the  employee's  first  day  of  work, 
regardless  of  whether  the  employee  is 
actively  at  work  on  the  first  day  of  the  month. 
Individual  /  is  scheduled  to  begin  work  on 
March  24.  However,  /  is  unable  to  begin  work 
on  March  24  because  of  illness,  /begins 
working  on  April  7  and  fs  coverage  is 
effective  May  1. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
provision  does  not  violate  this  section. 
However,  as  in  Example  1 ,  if  coverage  for 
individuals  absent  from  work  for  reasons 
unrelated  to  a  health  factor  became  effective 
despite  their  absence,  then  the  plan  would 
violate  this  section. 

(3)  Relationship  to  plan  provisions 
defining  similarly  situated  individuals — 
(i)  Notwithstanding  the  rules  of 
paragraphs  (e)(1)  and  (2)  of  this  section, 
a  plan  or  issuer  may  establish  rules  for 
eligibility  or  set  any  individual's 
premium  or  contribution  rate  in 
accordance  with  the  rules  relating  to 
similarly  situated  individuals  in 
paragraph  (d)  of  this  section. 
Accordingly,  a  plan  or  issuer  may 
distingtiish  in  rules  for  eligibility  imder 
the  plan  between  full-time  and  part-time 
employees,  between  permanent  and 
temporary  or  seasonal  employees, 
between  current  and  former  employees, 
and  between  employees  currently 
performing  services  and  employees  no 
longer  performing  services  for  the 
employer,  subject  to  paragraph  (d)  of 
this  section.  However,  other  federal  or 
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State  laws  (including  the  COBRA 
continuation  provisions  and  the  Family 
and  Medical  Leave  Act  of  1993)  may 
require  an  employee  or  the  employee's 
dependents  to  be  offered  coverage  and 
set  limits  on  the  premium  or 
contribution  rate  even  though  the 


I .  employee  is  not  performing  services. 

(Sj-fh    '    -•• 


The  rules  of  this  paragraph  (e)(3) 
'  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Under  a  group  health 
plan,  employees  are  eligible  for  coverage  if 
they  perform  services  for  the  employer  for  30 
or  more  hours  per  week  or  if  they  are  on  paid 
leave  (such  as  vacation,  sick,  or  bereavement 
leave).  Employees  on  unpaid  leave  are 
treated  as  a  separate  group  of  similarly 
situated  individuals  in  accordance  with  the 
rules  of  paragraph  (d)  of  this  section. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
provisions  do  not  violate  this  section. 
However,  if  the  plan  treated  individuals 
performing  services  for  the  employer  for  30 
or  more  hours  per  week,  individuals  on 
vacation  leave,  and  individuals  on 
bereavement  leave  as  a  group  of  similarly 
situated  individuals  separate  from 
individuals  on  sick  leave,  the  plan  would 
violate  this  paragraph  (e)  (and  thus  also 
would  violate  paragraph  (b)  of  this  section) 
because  groups  of  similarly  situated 
individuals  cannot  be  established  based  on  a 
health  factor  (including  the  taking  of  sick 
leave)  under  paragraph  (d)  of  this  section. 

Example  2.  (i)  Facts.  To  be  eligible  for 
coverage  under  a  bona  fide  collectively 
bargained  group  health  plan  in  the  current 
calendar  quarter,  the  plan  requires  an 
individual  to  have  worked  250  hours  in 
covered  employment  during  the  three-month 
period  that  ends  one  month  before  the 
beginning  of  the  current  calendar  quarter. 
The  distinction  between  employees  working 
at  least  250  hours  and  those  working  less 
than  250  hours  in  the  earlier  three-month 
period  is  not  directed. at  individual 
participants  or  beneficiaries  based  on  any 
health  factor  of  the  participants  or 
beneficiaries. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 

Erovision  does  not  violate  this  section 
ecause,  under  the  rules  for  similarly 
situated  individuals  allowing  full-time 
employees  to  be  treated  differently  than  part- 
time  employees,  employees  who  work  at 
least  250  hours  in  a  three-month  period  can 
be  treated  differently  than  employees  who 
fail  to  work  250  hours  in  that  period.  The 
result  would  be  the  same  if  the  plan 
permitted  individuals  to  apply  excess  hours 
fhjm  previous  periods  to  satisfy  the 
requirement  for  the  current  quarter. 

Example  3.{i)  Facts.  Under  a  group  health 
plan,  coverage  of  an  employee  is  terminated 
when  the  individual's  employment  is 
terminated,  in  accordance  with  the  rules  of 
paragraph  (d)  of  this  section.  Employee  B  has 
been  covered  under  the  plan.  B  experiences 
a  disabling  illness  that  prevents  B  from 
working.  B  takes  a  leave  of  absence  under  the 
Family  and  Medical  Leave  Act  of  1993.  At 
the  end  of  such  leave,  B  terminates 
employment  and  consequently  loses  coverage 
under  the  plan.  (This  termination  of  coverage 


is  without  regard  to  whatever  rights  the 
employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  3,  the  plan 
provision  terminating  B's  coverage  upon  B's 
termination  of  employment  does  not  violate 
this  section. 

Example  4.  (i)  Facts.  Under  a  group  health 
plan,  coverage  of  an  employee  is  terminated 
when  the  employee  ceases  to  perform 
services  for  the  employer  sponsoring  the 
plan,  in  accordance  with  the  rules  of 
paragraph  (d)  of  this  section.  Employee  C  is 
laid  off  for  three  months.  When  the  layoff 
begins,  Cs  coverage  under  the  plan  is 
terminated.  (This  termination  of  coverage  is 
without  regard  to  whatever  rights  the 
employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  4,  the  plan 
provision  terminating  Cs  coverage  upon  the 
cessation  of  Cs  performance  of  services  does 
not  violate  this  section. 

(f)  Bona  fide  wellness  programs. 
[Reserved.] 

(g)  More  favorable  treatment  of 
individuals  with  adverse  health  factors 
permitted — (1)  In  rules  for  eligibility — (i) 
Nothing  in  this  section  prevents  a  group 
health  plan  or  group  health  insurance 
issuer  from  establishing  more  favorable 
rules  for  eligibility  (described  in 
paragraph  {b)(l)  of  this  section)  for 
individuals  with  an  adverse  health 
factor,  such  as  disability,  than  for 
individuals  without  the  adverse  health 
factor.  Moreover,  nothing  in  this  section 
prevents  a  plan  or  issuer  from  charging 

a  higher  premium  or  contribution  with 
respect  to  individuals  with  an  adverse 
health  factor  if  they  would  not  be 
eligible  for  the  coverage  were  it  not  for 
the  adverse  health  factor.  (However, 
other  laws,  including  State  insurance 
laws,  may  set  or  limit  premiiun  rates; 
these  laws  are  not  affected  by  this 
section.) 

(ii)  The  rules  of  this  paragraph  (g)(1) 
are  illustrated  by  the  following 
examples:  <^ 

Example  1.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan  that  generally  is  available 
to  employees,  spouses  of  employees,  and 
dependent  children  until  age  23.  However, 
dependent  children  who  are  disabled  are 
eligible  for  coverage  beyond  age  23. 

(ii)  Conclusion.  In  this  Example  1,  the  plan 
provision  allowing  coverage  for  disabled 
dependent  children  beyond  age  23  satisfies 
this  paragraph  (g)(1)  (and  thus  does  not 
violate  this  section). 

Example  2.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan,  which  is  generally 
available  to  employees  (and  members  of  the 
employee's  family)  until  the  last  day  of  the 
month  in  which  the  employee  ceases  to 
perform  services  for  the  employer.  The  plan 
generally  charges  employees  $50  per  month 
for  employee-only  coverage  and  $125  per 
month  for  family  coverage.  However,  an 
employee  who  ceases  to  perform  services  for 


the  employer  by  reason  of  disability  may 
remain  covered  under  the  plan  until  the  last 
day  of  the  month  that  is  12  months  after  the 
month  in  which  the  employee  ceased  to 
perform  services  for  the  employer.  During 
this  extended  period  of  coverage,  the  plan 
charges  the  employee  $100  per  month  for 
employee-only  coverage  and  $250  per  month 
for  family  coverage.  (This  extended  period  of 
coverage  is  without  regard  to  whatever  rights 
the  employee  (or  members  of  the  employee's 
family)  may  have  for  COBRA  continuation 
coverage.) 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
provision  allowing  extended  coverage  for 
disabled  employees  and  their  families 
satisfies  this  paragraph  (g)(1)  (and  thus  does 
not  violate  this  section).  In  addition,  the  plan 
is  permitted,  under  this  paragraph  (g)(1),  to 
charge  the  disabled  employees  a  higher 
premium  during  the  extended  period  of 
coverage. 

Example  3.  (i)  Facts.  To  comply  with  the 
requirements  of  a  COBRA  continuation 
provision,  a  group  health  plan  generally 
makes  COBRA  continuation  coverage 
available  for  a  maximum  period  of  18  months 
in  connection  with  a  termination  of 
employment  but  makes  the  coverage 
available  for  a  maximum  period  of  29  months 
to  certain  disabled  individuals  and  certain 
members  of  the  disabled  individual's  family. 
Although  the  plan  generally  requires 
payment  of  102  percent  of  the  applicable 
premium  for  the  first  18  months  of  COBRA 
continuation  coverage,  the  plan  requires 
payment  of  150  percent  of  the  applicable 
premium  for  the  disabled  individual's 
COBRA  continuation  coverage  during  the 
disability  extension  if  the  disabled  individual 
would  not  be  entitled  to  COBRA 
continuation  coverage  but  for  the  disability. 

(ii)  Conclusion.  In  this  Example  3.  the  plan 
provision  allowing  extended  COBRA 
continuation  coverage  for  disabled 
individuals  satisfies  this  paragraph  (g)(1) 
(and  thus  does  not  violate  this  section).  In 
addition,  the  plan  is  permitted,  under  this 
paragraph  (g)(1).  to  charge  the  disabled 
individuals  a  higher  premium  for  the 
extended  coverage  if  the  individuals  would 
not  be  eligible  for  COBRA  continuation 
coverage  were  it  not  for  the  disability. 
(Similarly,  if  the  plan  provided  an  extended 
period  of  coverage  for  disabled  individuals 
pursuant  to  State  law  or  plan  provision  rather 
than  pursuant  to  a  COBRA  continuation 
coverage  provision,  the  plan  could  likewise 
charge  the  disabled  individuals  a  higher 
premium  for  the  extended  coverage.) 

(2)  In  premiums  or  contributions — (i) 
Nothing  in  this  section  prevents  a  group 
health  plan  or  group  health  insurance 
issuer  from  charging  individuals  a 
premium  or  contribution  that  is  less 
than  the  premium  (or  contribution)  for 
similarly  situated  individuals  if  the 
lower  charge  is  liased  on  an  adverse 
health  factor,  such  as  disability. 

(ii)  The  rules  of  this  paragraph  (g)(2) 
are  illustrated  by  the  following  example: 

Example,  (i)  Facts.  Under  a  group  health 
plan,  employees  are  generally  required  to  pay 
$50  per  month  for  employee-only  coverage 
and  $125  per  month  for  family  coverage 
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under  the  plan.  However,  employees  who  are 
disabled  receive  coverage  (whether 
employee-only  or  family  coverage)  under  the 
plan  free  of  charge. 

(ii)  Conclusion.  In  this  Example,  the  plan 
provision  waiving  premium  payment  for 
disabled  employees  is  permitted  under  this 
paragraph  (g)(2)  (and  thus  does  not  violate 
this  section). 

(h)  No  effect  on  other  laws. 
Compliance  with  this  section  is  not 
determinative  of  compliance  with  any 
other  provision,  of  the  PHS  Act 
(including  the  COBRA  continuation 
provisions)  or  any  other  State  or  federal 
law,  such  as  the  Americans  with 
Disabilities  Act.  Therefore,  although  the 
rules  of  this  section  would  not  prohibit 
a  plan  or  issuer  from  treating  one  group 
of  similarly  situated  individuals 
differenUy  &t>m  another  (such  as 
providing  different  benefit  packages  to 
current  and  former  employees),  othqr 
federal  or  State  laws  may  require  that 
two  separate  groups  of  similarly  situated 
individuals  be  treated  the  same  for 
certain  purposes  (such  as  making  the 
same  benefit  package  available  to 
COBRA  qualified  benefigiahes  as  is 
made  available  to  active  employees).  In 
addition,  although  this  section  generally 
does  not  impose  new  disclosure 
obligations  on  plans  and  issuers,  this 
section  does  not  affect  any  other  laws, 
including  those  that  require  accurate 
disclosures  and  prohibit  intentional 
misrepresentation. 

(i)  Applicability  dates — (1) 
Paragraphs  applicable  March  9,  2001 . 
Paragraphs  (a)(1).  (a)(2)(i).  (b)(l){i). 
(b)(l)(iii)  Example  1.  (b)(2)(i)(A). 
(b)(2)(ii).  (c)(l)(i),  (c)(2)(i},  and  (c)(3)  of 
this  section  and  this  paragraph  (/)(!) 
apply  to  group  health  plans  and  health 
insurance  issuers  offering  group  health 
insurance  coverage  March  9,  2001. 

(2)  Paragraphs  applicable  for  plan 
years  beginning  on  or  after  July  1 ,  2001 . 
Except  as  provided  in  paragraph  (i)(3)  or 
(i)(4)  of  this  section,  the  provisions  of- 
this  section  not  listed  in  paragraph  (i)(l) 
of  this  section  apply  to  group  health 
plans  and  health  insurance  issuers 
offering  group  health  insurance 
coverage  for  plan  years  beginning  on  or 
after  July  1,  2001.  Except  as  provided  in 
paragraph  (j)(3)  or  (i)(4)  of  this  section, 
with  respect  to  efforts  to  comply  with 
section  2702  of  the  PHS  Act  before  the 
first  plan  year  beginning  on  or  after  July 
1,  2001,  the  Secretary  will  not  take  any 
enforcement  action  against  an  issuer  or 
plan  that  has  sought  to  comply  in  good 
faith  with  section  2702  of  the  PHS  Act. 

(3)  Transitional  rules  for  individuals 
previously  denied  coverage  based  on  a 
health  factor.  This  paragraph  (i)(3) 
provides  rules  relating  to  individuals 
previously  denied  coverage  imder  a 


group  health  plan  or  group  health 
insurance  coverage  based  on  a  health 
factor  of  the  individual.  Paragraph 
(/)(3)(i)  clarifies  what  constitutes  a 
denial  of  coverage  under  this  paragraph 
(j)(3).  Paragraph  (i)(3){ii)  of  this  section 
applies  with  respect  to  any  individual 
who  was  denied  coverage  if  the  denial 
was  not  based  on  a  good  faith 
interpretation  of  section  2702  of  the 
PHS  Act  or  the  Secretary's  published 
guidance.  Under  that  paragraph,  such  an 
individual  must  be  allowed  to  enroll 
retroactively  to  the  effective  date  of 
section  2702  of  the  PHS  Act,  or,  if  later, 
the  date  the  individual  meets  eligibility 
criteria  under  the  plan  that  do  not 
discriminate  based  on  any  health  factor. 
Paragraph  (j)(3)(iii)-of  this  section 
applies  with  respect  to  any  individual 
who  was  denied  coverage  based  on  a 
good  faith  interpretation  of  section  2702 
of  the  PHS  Act  or  the  Secretary's 
published  gmdance.  Under  that 
paragraph,„such  an  individual  must  be 
given  an  opportunity  to  enroll  effective 
July  1,  2001.  fii  either  event,  whether 
under  paragraph  (j){3)(ii)  or  (iii)  of  this 
section,  the  Secretary  will  not  take  any 
enforcement  action  with  respect  to 
denials  of  coverage  addressed  in  this 
paragraph  (j)(3)  if  the  issuer  or  plan  has 
complied  with  the  transitional  rules  of 
this  paragraph  (i)(3). 

(i)  Denial  of  coverage  clarified.  For 
purposes  of  this  paragraph  (i)(3),  an 
individual  is  considered  to  have  been 
denied  coverage  if  the  individual — 

(A)  Failed  to  apply  for  coverage 
because  it  was  reasonable  to  believe  that 
an  application  for  coverage  would  have 
been  futile  due  to  a  plan  provision  that 
discriminated  based  on  a  health  factor; 


or 


(B)  Was  not  offered  an  opportxmity  to 
enroll  in  the  plan  and  the  failure  to  give 
such  an  opportimity  violates  this 
section. 

(ii)  Individuals  denied  coverage 
without  a  good  faith  interpretation  of 
the  law — (A)  Opportunity  to  enroll 
required.  If  a  plan  or  issuer  has  denied 
coverage  to  any  individual  based  on  a 
health  fector  and  that  denial  was  not 
based  on  a  good  faith  interpretation  of 
section  2702  of  the  PHS  Act  or  any 
guidance  published  by  the  Secretary, 
the  plan  or  issuer  is  required  to  give  the 
individual  an  opportunity  to  enroll 
(including  notice  of  an  opportunity  to 
enroll)  that  continues  for  at  least  30 
days.  This  opportunity  must  be 
presented  not  later  than  March  9,  2001. 

(1)  If  this  enrollment  opportimity  was 
presented  before  or  within  the  first  plan 
year  beginning  on  or  after  July  1,  1997 
(or  in  the  case  of  a  collectively 
bargained  plan,  before  or  within  the  first 
plan  year  beginning  on  the  effective  date 


for  the  plan  described  in  section  102(c) 
(3)  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996),  the 
coverage  must  be  effective  within  that 
first  plan  year. 

(2)  If  this  enrollment  opportunity  is 
presented  after  such  plan  year,  the 
individual  must  be  given  the  choice  of 
having  the  coverage  effective  on  either 
of  the  following  two  dates — 

(i)  The  date  the  plan  receives  a  request 
for  enrollment  in  connection  with  the 
enrollment  opportunity;  or 

{ii)  Retroactively  to  the  first  day  of  the 
first  plan  year  beginning  on  the  effective 
date  for  the  plan  described  in  sections 
102(c)(1)  and  (3)  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (or,  if  the  individual  otherwise 
first  became  eligible  to  enroll  for 
coverage  after  that  date,  on  the  date  the 
individual  was  otherwise  eligible  to 
enroll  in  the  plan).  If  an  individual 
elects  retroactive  coverage,  the  plan  or 
issuer  is  required  to  provide  the  benefits 
it  would  have  provided  if  the  individual 
had  been  enroUed  for  coverage  during 
that  period  (irrespective  of  any 
otherwise  applicable  plan  provisions 
governing  timing  for  the  submission  of 
claims).  "The  plan  or  issuer  may  require 
the  individual  to  pay  whatever 
additional  amoimt  the  individual  would 
have  been  required  to  pay  for  the 
coverage  (but  the  plan  or  issuer  cannot 
charge  interest  on  that  amount). 

(B)  Relation  to  preexisting  condition 
rules.  For  purposes  of  section  2701  of 
the  PHS  Act,  die  individual  may  not  be 
treated  as  a  late  enroUee  or  as  a  special 
enrollee.  Moreover,  the  individual's 
enrollment  date  is  the  effective  date  for 
the  plan  described  in  sections  102(c)(1) 
and  (3)  of  the  Health  Insurance 
Portability  and  Accountability  Act  (or,  if 
the  individual  otherwise  first  became 
eligible  to  enroll  for  coverage  after  that 
date,  on  the  date  the  individual  was 
otherwise  eligible  to  enroll  in  the  plan), 
even  if  the  individual  chooses  under 
paragraph  (i)(3){ii)(A)  of  this  section  to 
have  coverage  effective  only 
prospectively.  In  addition,  any  period 
between  the  individual's  enrollment 
date  and  the  effective  date  of  coverage 

is  treated  as  a  waiting  period. 

(C)  Examples.  The  rules  of  this 
paragraph  (j)(3)(ii)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Employer  X  maintains 
a  group  health  plan  with  a  plan  year 
beginning  Octotwr  1  and  ending  September 
30.  Individual  F  was  hired  by  Employer  X 
before  the  effective  date  of  section  2702  of 
the  PHS  Act.  Before  the  effective  date  of 
section  2702  of  the  PHS  Act  for  this  plan 
(October  1, 1997),  the  terms  of  the  plan 
allowed  employees  and  their  dependents  to 
enroll  when  the  employee  was  first  hired. 
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and  on  each  January  1  thereafter,  but  in 
either  case,  only  if  the  individual  could  pass 
a  physical  examination.  Fs  application  to 
enroll  when  first  hired  was  denied  because 
Fhad  diabetes  and  could  not  pass  a  physical 
examination.  Upon  the  effective  date  of 
section  2702  of  the  PHS  Act  for  this  plan 
(October  1,  1997),  the  plan  is  amended  to 
delete  the  requirement  to  pass  a  physical 
examination.  In  November  of  1997,  the  plan 
gives  Fan  opportunity  to  enroll  in  the  plan 
(including  notice  of  the  opportunity  to 
enroll)  without  passing  a  physical 
examination,  with  coverage  effective  January 
1, 1998. 

(ii)  Conclusion.  In  this  Example  7,  the  plan 
complies  with  the  requirements  of  this 
paragraph  {/)(3)(ii). 

Example  2.  (i)  Facts.  The  plan  year  of  a 
group  health  plan  begins  January  1  and  ends 
December  31.  Under  the  plan,  a  dependent 
who  is  unable  to  engage  in  normal  life 
activities  on  the  date  coverage  would 
otherwise  become  effective  is  not  enrolled 
until  the  dependent  is  able  to  engage  in 
normal  life  activities.  Individual  G  is  a 
dependent  who  is  otherwise  eligible  for 
coverage,  but  is  unable  to  engage  in  normal 
life  activities.  The  plan  has  not  allowed  G  to 
enroll  for  coverage. 

(ii)  Conclusion.  In  this  Example  2, 
beginning  on  the  effective  date  of  section 
2702  of  the  PHS  Act  for  the  plan  (January  1, 
1998),  the  plan  provision  is  not  permitted 
under  any  good  faith  interpretation  of  section 
2702  of  the  PHS  Act  or  any  guidance 
published  by  the  Secretary.  Therefore,  the 
plan  is  required,  not  later  than  March  9, 
2001,  to  give  G  an  opportunity  to  enroll 
(including  notice  of  the  opportunity  to 
enroll),  with  coverage  effective,  at  G's  option, 
either  retroactively  from  January  1, 1998  or 
prospectively  from  the  date  G's  request  for 
enrollment  is  received  by  the  plan.  If  G  elects 
coverage  to  be  effective  beginning  January  1 , 
1998,  the  plan  can  require  G  to  pay  any 
required  employee  premiums  for  the 
retroactive  coverage. 

(iii)  Individuals  denied  coverage 
based  on  a  good  faith  interpretation  of 
the  law— {A)  Opportunity  to  enroll 
required.  If  a  plan  or  issuer  has  denied 
coverage  to  any  individual  before  the 
first  day  of  the  first  plan  year  beginning 
on  or  after  July  1,  2001  based  in  part  on 
a  health  factor  and  that  denial  was 
based  on  a  good  faith  interpretation  of 
section  2702  of  the  PHS  Act  or  guidance 
published  by  the  Secretary,  the  plan  or 
issuer  is  required  to  give  the  individual 
an  opportunity  to  enroll  (including 
notice  of  an  opportunity  to  enroll)  that 
continues  for  at  least  30  days,  with 
coverage  effective  no  later  than  July  1, 
2001.  Individuals  required  to  be  offered 
an  opportunity  to  enroll  include 
individuals  previously  offered 
enrollment  without  regard  to  a  health 
factor  but  subsequently  denied 
enrollment  due  to  a  health  factor. 

(B)  Relation  to  preexisting  condition 
rules.  For  purposes  of  section  2701  of 
the  PHS  Act,  the  individual  may  not  be 


treated  as  a  late  enrollee  or  as  a  special 
enrollee.  Moreover,  the  individual's 
enrollment  date  is  the  effective  date  for 
the  plan  described  in  sections  102(c)(1) 
and  (3)  of  the  Health  Insurance 
Portability  and  Accountability  Act  (or,  if 
the  individual  otherwise  first  became 
eligible  to  enroll  for  coverage  after  that 
date,  on  the  date  the  individual  was 
otherwise  eligible  to  enroll  in  the  plan). 
In  addition,  any  period  between  the 
individual's  enrollment  date  and  the 
effective  date  of  coverage  is  treated  as  a 
waitii^  period. 

(C)  Example.  The  rules  of  this 
paragraph  (i)(3)(iii)  are  illustrated  by  the 
following  example: 

Example,  (i)  Facts.  Individual  H  was  hired 
by  Employer  l^on  May  3, 1995.  K  maintains 
a  group  health  plan  with  a  plan  year 
beginning  on  February  1.  Under  the  terms  of 
the  plan,  employees  and  their  dependents  are 
allowed  to  enroll  when  the  employee  is  first 
hired  (without  a  requirement  to  pass  a 
physical  examination),  and  on  each  February 
1  thereafter  if  the  individual  can  pass  a 
physical  examination.  H  chose  not  to  enroll 
for  coverage  when  hired  in  May  of  1995.  On 
February  1,  1997,  H  tried  to  enroll  for 
coverage  under  the  plan.  However,  H  was 
denied  coverage  for  failure  to  pass  a  physical 
examination.  Shortly  thereafter,  Vs  plan 
eliminated  late  enrollment,  and  Hwas  not 
given  another  opportunity  to  enroll  in  the 
plan.  There  is  no  evidence  to  suggest  that  y"s 
plan  was  acting  in  bad  faith  in  denying 
coverage  under  the  plan  beginning  on  the 
effective  date  of  section  2702  of  the  PHS  Act 
(February  1, 1998). 

(ii)  Conclusion.  In  this  Example,  because 
coverage  previously  had  been  made  available 
with  respect  to  H  without  regard  to  any 
health  factor  of  H  and  because  Vs  plan  was 
acting  in  accordance  with  a  good  faith 
interpretation  of  section  2702  of  the  PHS  Act 
(and  guidance  published  by  the  Secretary), 
the  failure  of  Vs  plan  to  allow  Hto  enroll 
effective  February  1, 1998  was  permissible  on 
that  date.  However,  under  the  transitional 
rules  of  this  paragraph  (i)(3)(iii).  Ts  plan 
must  give  Han  opportunity  to  enroll  that 
continues  for  at  least  30  days,  with  coverage 
effective  no  later  than  July  1,  2001.  (In 
addition,  February  1, 1998  is  /fs  enrollment 
date  under  the  plan  and  the  period  between 
February  1, 1998  and  July  1,  2001  is  treated 
as  a  waiting  period.  Accordingly,  any 
preexisting  condition  exclusion  period 
permitted  under  §  146.111  will  have  expired 
before  July  1,  2001.) 

(4)  Special  transitional  rule  for  self- 
funded  non-Federal  governmental  plans 
exempted  under  45  CFR  146.180— {i]  If 
coverage  has  been  denied  to  any 
individual  because  the  sponsor  of  a  self- 
funded  non-Federal  governmental  plan 
has  elected  under  §  146.180  to  exempt 
the  plan  from  the  requirements  of  this 
section,  and  the  plan  sponsor 
subsequently  chooses  to  bring  the  plan 
into  compliance  with  the  requirements 
of  this  section,  the  plan — 


(A)  Must  notify  the  individual  that  the 
plan  will  be  coming  into  compliance 
with  the  requirements  of  this  section, 
specify  the  effective  date  of  compliance, 
and  inform  the  individual  regarding  any 
enrollment  restrictions  that  may  apply 
under  the  terms  of  the  plan  once  the 
plan  is  in  compliance  with  this  section 
(as  a  matter  of  administrative 
convenience,  the  notice  may  be 
disseminated  to  all  employees); 

(B)  Must  give  the  individual  an 
opportunity  to  enroll  that  continues  for 
at  least  30  days; 

(C)  Must  permit  coverage  to  be 
effective  as  of  the  first  day  of  plan 
coverage  for  which  an  exemption 
election  under  §  146.180  (with  regard  to 
this  section)  is  no  longer  in  effect  (or 
July  1,  2001,  if  later,  and  the  plan  was 
acting  in  accordance  with  a  good  faith 
interpretation  of  section  2702  of  the 
PHS  Act  and  guidance  published  by 
HCFA);  and 

(D)  May  not  treat  the  individual  as  a 
late  enrollee  or  a  special  enrollee. 

(ii)  For  purposes  of  this  paragraph 
(i)(4).  an  individual  is  considered  to 
have  been  denied  coverage  if  the 
individual  failed  to  apply  for  coverage 
because,  given  an  exemption  election 
under  §  146.180,  it  was  reasonable  to 
believe  that  an  application  for  coverage 
would  have  been  denied  based  on  a 
health  factor. 

(iii)  The  rules  of  this  paragraph  (i)(4) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Individual  D  was 
hired  by  a  non-Federal  governmental 
employer  in  June  1996.  The  employer 
maintains  a  self-funded  group  health  plan 
with  a  plan  year  beginning  on  October  1. 
Under  the  terms  of  the  plan,  employees  and 
Iheir  dependents  are  allowed  to  enroll  when 
the  employee  is  first  hired  without  regard  to 
any  health  factor.  If  an  individual  declines  to 
enroll  when  first  eligible,  the  individual  may 
enroll  effective  October  1  of  any  plan  year  if 
the  individual  can  pass  a  physical 
examination.  The  plan  sponsor  elected  under 
§  146.180  of  this  part  to  exempt  the  plan  from 
the  requirements  of  this  section  for  the  plan 
year  beginning  October  1,  1997,  and  renewed 
the  exemption  election  for  the  plan  year 
beginning  October  1,  1998.  That  is,  the  plan 
sponsor  elected  to  retain  the  evidence  of 
good  health  requirement  for  late  enroUees 
which,  absent  an  exemption  election  under 
§  146.180  of  this  part,  would  have  been  in 
violation  of  this  section  as  of  October  1.  1997. 
D  chose  not  to  enroll  for  coverage  when  first 
hired.  In  February  of  1998,  D  was  treated  for 
skin  cancer  but  did  not  apply  for  coverage 
under  the  plan  for  the  plan  year  beginning 
October  1.  1998.  because  D  assumed  D  could 
not  meet  the  evidence  of  good  health 
requirement.  With  the  plan  year  beginning 
October  1,  1999,  the  plan  sponsor  chose  not 
to  renew  its  exemption  election  and  brought 
the  plan  into  compliance  with  this  section. 
However,  the  terms  of  the  plan,  effective 
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October  1, 1999,  were  amended  to  permit 
enrollment  only  during  the  initial  30-day 
period  of  employment.  The  plan  no  longer 
permits  late  enrollment  under  any 
circumstances,  including  with  respect  to 
current  employees  not  enrolled  in  the  plan. 
Therefore,  D  was  not  given  another 
opportunity  to  enroll  in  the  plan.  There  is  no 
evidence  to  suggest  that  the  plan  was  acting 
in  bad  faith  in  denying  D  coverage  under  the 
plan  beginning  on  the  effective  date  of 
§  146.121  for  the  plan  (October  1, 1999). 

(ii)  Conclusion.  In  this  Example  1,  because 
the  plan  under  §  146.180  was  previously 
excluded  from  the  requirements  of  §  146.121 
and  thereafter  was  acting  in  accordance  with 
a  good  faith  interpretation  of  §  146.121  and 
guidance  published  by  HCFA,  the  failure  of 
the  plan  to  give  D  an  opportunity  to  enroll 
effective  October  1, 1999  was  permissible  on 
that  date.  However,  under  the  transitional 
rules  of  this  paragraph  (i)(4),  the  plan  must 
give  D  an  opportunity  to  enroll  that 
continues  for  at  least  30  days,  with  coverage 
effective  no  later  than  July  1,  2001. 
(Additionally,  October  1, 1999  is  Cs 
enrollment  date  under  the  plan  and  the 
period  between  October  1, 1999  and  July  1, 
2001  is  treated  as  a  waiting  period. 
Furthermore,  if  the  plan  sponsor  has  not 
elected  to  exempt  the  plan  from  limitations 
on  preexisting  condition  exclusion  periods, 
any  preexisting  condition  exclusion  period 
must  be  administered  in  accordance  with 
§  146.111.  Accordingly,  any  preexisting 
condition  exclusion  period  permitted  under 
§  146.111  will  have  expired  before  July  1, 
2001.) 

Example  2.  (i)  Facts.  Individual  E  was 
hired  by  a  non-Federal  governmental 
employer  in  February  1995.  The  employer 
maintains  a  self-funded  group  health  plan 
with  a  plsui  year  beginning  on  September  1. 
Under  the  terms  of  the  plan,  employees  and 
their  dependents  are  allowed  to  enroll  when 
the  employee  is  ffrst  hired  without  regard  to 


any  health  factor.  If  an  individual  declines  to 
enroll  when  first  eligible,  the  individual  may 
enroll  effective  September  1  of  any  plan  year 
if  the  individual  can  pass  a  physical 
examination.  All  enrollees  are  subject  to  a  12- 
month  preexisting  condition  exclusion 
period.  The  plan  sponsor  elected  under 
§  146.180  of  this  part  to  exempt  the  plan  from 
the  requirements  of  this  section  and 
§  146.111  (limitations  on  preexisting 
condition  exclusion  periods)  for  the  plan 
year  beginning  September  1, 1997,  and 
renews  the  exemption  election  for  the  plan 
years  beginning  September  1, 1998, 
September  1, 1999,  and  September  1.  2000. 
E  chose  not  to  enroll  for  coverage  when  first 
hired.  In  June  of  2001,  E  is  diagnosed  as 
having  multiple  sclerosis  (MS).  With  the  plan 
year  beginning  September  1,  2001,  the  plan 
sponsor  chooses  to  bring  the  plan  into 
compliance  with  this  section,  but  renews  its 
exemption  election  with  regard  to  limitations 
on  preexisting  condition  exclusion  periods. 
The  plan  affords  E  an  opportunity  to  enroll, 
without  a  physical  examination,  effective 
September  1.  2001.  E  is  subject  to  a  12-month 
preexisting  condition  exclusion  period  with 
respect  to  any  treatment  E  receives  that  is 
related  to  Fs  MS,  without  regard  to  any  prior 
creditable  coverage  £  may  have.  Beginning 
September  1,  2002,  the  plan  will  cover 
treatment  of  Fs  MS. 

(ii)  Conclusion.  In  this  Example  2,  the  plan 
complies  with  the  requirements  of  this 
section.  (The  plan  is  not  required  to  comply 
with  the  requirements  of  §  146.111  because 
the  plan  continues  to  be  exempted  from  those 
requirements  in  accordance  with  the  plan 
sponsor's  election  under  §  146.180.) 

3.  The  heading,  paragraph  (a)(1),  and 
the  first  sentence  of  paragraph  (a)(2)  of 
§  146.125  are  revised  to  read  as  follows: 

§146.125    Applicability  dates. 

(a)  General  applicability  dates — (1) 
Non-coUectively  bargained  plans.  Part  A 


of  tide  XXVn  of  die  PHS  Act  and 
§§  146.101  through  146.119,  §  146.143, 
§  146.145,  45  CFR  part  150,  and  this 
section  apply  with  respect  to  group 
health  plans,  and  health  insurance 
coverage  offered  in  connection  with 
group  health  plans,  for  plan  years 
beginning  after  June  30.  1997,  except  as 
otherwise  provided  in  this  section. 

(2)  Collectively-bargained  plans. 
Except  as  otherwise  provided  in  this 
section  (other  than  paragraph  (a)(1)  of 
this  section),  in  the  case  of  a  group 
health  plan  maintained  pursuant  to  one 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  August  21, 
1996,  Part  A  of  Tide  XXVH  of  die  PHS 
Act  and  §§  146.101  through  146.119, 
§  146.143,  §  146.145,  45  CFR  part  150, 
and  this  section  do  not  apply  to  plan 
years  beginning  before  the  later  of  Jidy 
1, 1997,  or  the  date  on  which  the  last 
of  the  collective  bargaining  agreements 
relating  to  the  plan  terminates 
(determined  without  regard  to  any 
extension  thereof  agreed  to  after  August 
21, 1996).  *   *   * 
***** 

Dated:  June  22,  2000. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  29,  2000. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  01-106  Filed  1-5-01;  8:45  am] 
BIUJNQ  C006  4120-01-P;  4S30-01-P;  4S10-29-P 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service   . 

26  CFR  Part  54 
(REG-1 14084-00] 
RIN  1545-AY34 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RIN1210-AA77 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
45  CFR  Part  146 

RIN0938-AK19 

Notice  of  Proposed  Rulemaldng  for 
Bona  Fide  Wellness  Programs 

AGENCIES:  Internal  Revenue  Service, 
Department  of  the  Treasiuy ;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor;  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
ACTION:  Notice  of  proposed  ndemaking 
and  request  for  comments. 

SUMMARY:  This  proposed  rule  would 
implement  and  clarify  the  term  "bona 
fide  wellness  program"  as  it  relates  to 
regidations  impletnenting  the 
nondiscrimination  provisions  of  the 
Internal  Revenue  Code,  the  Employee 
Retirement  Income  Security  Act,  and 
the  Public  Health  Service  Act,  as  added 
by  the  Health  Insiuance  Portability  and 
Accountability  Act  of  1996. 
DATES:  Written  comments  on  this  notice 
of  proposed  rulemaking  are  invited  and 
must  be  received  by  the  Departments  on 
or  before  April  9,  2001. 
ADDRESSES:  Written  comments  shoidd 
be  submitted  with  a  signed  original  and 
three  copies  (except  for  electronic 
submissions  to  the  Internal  Revenue 
Service  (IRS)  or  Department  of  Labor)  to 
any  of  the  addresses  specified  below. 
Any  comment  that  is  submitted  to  any 
Department  will  be  shared  with  the 
other  Departments. 

Comments  to  the  IRS  can  be 
addressed  to:  CC:M&SP:RU  (REG- 
114084-00),  Room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044. 

In  the  alternative,  comments  may  be 
hand-delivered  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:M&SP:RU  (REG- 
114084-00),  Coiuier's  Desk.  Internal 


Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

Alternatively,  comments  may  be 
transmitted  electronically  via  the  IRS 
Internet  site  at:  http://www.irs.gov/ 
tax  regs/regslist.html. 

Comments  to  the  Department  of  Labor 
can  be  addressed  to:  U.S.  Department  of 
Labor  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue  NW..  Room  C-5331, 
Washington,  DC  20210,  Attention: 
Wellness  Program  Comments. 

Alternatively,  comments  may  be 
hand-delivered  between  the  hours  of  9 
a.m.  and  5  p.m.  to  the  same  address. 
Comments  may  also  be  transmitted  by  e- 
mail  to:  Wellness@pwba.dol.gov. 

Comments  to  HHS  can  be  addressed 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
2078-P.  P.O.  Box  26688,  Baltimore,  MD 
21207. 

In  the  alternative,  comments  may  be 
hand-delivered  between  the  hoius  of 
8:30  a.m.  and  5  p.m.  to  either: 
Room  443-G,  Hubert  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201 
or 
Room  C5-14-03,  7500  Security 

Boulevard.  Baltimore,  MD  21244- 

1850 

All  submissions  to  the  IRS  will  be 
open  to  pubhc  inspection  and  copying 
in  room  1621,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  from  9 
a.m.  to  4  p.m. 

All  submissions  to  the  Department  of 
Labor  will  be  open  to  public  inspection 
and  copying  in  the  Public  Docvunents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW.,  Washington,  E>C  from 
8:30  a.m.  to  5:30  p.m. 

All  submissions  to  HHS  wiU  be  open 
to  public  inspection  and  copying  in 
room  309-G  of  the  Department  of  Health 
and  Htunan  Services,  200  Independence 
Avenue,  SW.,  Washington,  DC  from  8:30 
a.m.  to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Russ 
Weinheimer,  Internal  Revenue  Service, 
Department  of  the  Treasury,  at  (202) 
622-6080;  Amy  J.  Turner,  Pension  and 
Welfare  Benefits  Administration, 
Department  of  Labor,  at  (202)  219-4377; 
or  Ruth  A.  Bradford,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Hiunan  Services,  at  (410) 
786-1565. 
SUPPLEMENTARY  INFORMATION: 

Customer  Service  Information 

Individuals  interested  in  obtaining 
additional  information  on  HIPAA's 
nondiscrimination  rules  may  request  a 


copy  of  the  Department  of  Labor's 
booklet  entitied  "Questions  and 
Answers:  Recent  Changes  in  Health  Care 
Law"  by  calling  the  PWBA  Toil-Free 
Publication  Hodine  at  1-800-998-7542 
or  may  request  a  copy  of  the  Health  Care 
Financing  Administration's  new 
publication  entided  "Protecting  Yoiu" 
Health  Insiuance  Coverage"  by  calling 
(410)  786-1565.  Information  on 
HIPAA's  nondiscrimination  rules  and 
other  recent  health  care  laws  is  also 
available  on  the  Department  of  Labor's 
website  (http://www.dol.gov/dol/pwba) 
and  the  Department  of  Health  and 
Human  Services'  website  (http:// 
hipaa.hcfa.gov). 

I.  Background 

The  Health  Insurance  Portability  and 
AccoimtabUity  Act  of  1996  (HIPAA), 
Public  Law  104-191,  was  enacted  on 
August  21, 1996.  HIPAA  amended  the 
Internal  Revenue  Code  of  1986  (Code), 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  and  die 
Public  Health  Service  Act  (PHS  Act)  to 
provide  for,  among  other  things, 
improved  portability  and  continuity  of 
health  coverage.  HIPAA  added  section 
9802  of  the  Code,  section  702  of  ERISA, 
and  section  2702  of  the  PHS  Act,  which 
prohibit  discrimination  in  health 
coverage.  However,  the  HIPAA 
nondiscrimination  provisions  do  not 
prevent  a  plan  or  issuer  fixjm 
establishing  discounts  or  rebates  or 
modifying  otherwise  applicable 
copayments  or  deductibles  in  return  for 
adherence  to  programs  of  health 
promotion  and  disease  prevention. 
Interim  final  ndes  implementing  the 
HIPAA  provisions  were  first  made 
available  to  the  pubUc  on  April  1. 1997 
(published  in  the  Federal  Register  on 
April  8, 1997,  62  FR  16894)  (April  1997 
interim  ndes). 

In  the  preamble  to  the  April  1997 
interim  rules,  the  Departments  invited 
comments  on  whether  additional 
guidance  was  needed  concerning, 
among  other  things,  the  permissible 
standards  for  determining  bona  fide 
wellness  programs.  The  Departments 
also  stated  that  they  intend  to  issue 
further  regulations  on  the 
nondiscrimination  ndes  and  that  in  no 
event  would  the  Departments  take  any 
enforcement  action  against  a  plan  or 
issuer  that  had  sought  to  comply  in 
good  faith  with  section  9802  of  the 
Code,  section  702  of  ERISA,  and  section 
2702  of  the  PHS  Act  before  the 
additional  giudance  is  provided.  The 
new  interim  regulations  relating  to  the 
HIPAA  nondiscrimination  rules 
(published  elsewhere  in  this  issue  of  the 
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Federal  Register)  do  not  include 

provisions  relating  to  bona  fide  wellness 
programs.  Accordingly,  the  period  for 
good  faith  compliance  continues  with 
respect  to  those  provisions  until  further 
guidance  is  issued.  Compliance  with  the 
provisions  of  these  proposed  regulations 
constitutes  good  faith  compliance  with 
the  statutory  provisions  relating  to 
wellness  programs. 

n.  Overview  of  the  Proposed 
Regulations 

The  HIPAA  nondiscrimination 
provisions  generally  prohibit  a  plan  or 
issuer  from  charging  similarly  situated 
individuals  different  premiums  or 
contributions  based  on  a  health  factor. 
In  addition,  imder  the  interim 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register,  cost- 
sharing  mechanisms  such  as 
deductibles,  copayments,  and 
coinsurance  are  considered  restrictions 
on  benefits.  Thus,  they  are  subject  to  the 
same  rules  as  are  other  restrictions  on 
benefits;  that  is,  they  must  apply 
uniformly  to  all  similarly  situated 
individuals  and  must  not  be  directed  at 
individual  participants  or  beneficiaries 
based  on  any  health  factor  of  the 
participants  or  beneficiaries.  However, 
the  HIPAA  nondiscrimination 
provisions  do  not  prevent  a  plan  or 
issuer  £rom  establishing  premium 
discounts  or  rebates  or  modifying 
otherwise  applicable  copayments  or 
deductibles  in  return  for  adherence  to 
programs  of  health  promotion  and 
disease  prevention.  Thus,  there  is  an 
exception  to  the  general  rule  prohibiting 
discrimination  based  on  a  health  factor 
if  the  reward,  such  as  a  premiiun 
discoxmt  or  waiver  of  a  cost-sharing 
requirement,  is  based  on  participation 
in  a  program  of  health  promotion  or 
disease  prevention.  The  April  1997 
interim  rules,  the  interim  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  and  these  proposed 
regulations  refer  to  programs  of  health 
promotion  and  disease  prevention 
allowed  under  this  exception  as  "bona 
fide  wellness  programs."  In  order  to 
prevent  the  exception  to  the 
nondiscrimination  requirements  for 
bona  fide  wellness  programs  from 
eviscerating  the  general  rule  contained 
in  the  HIPAA  nondiscrimination 
provisions,  these  proposed  regulations 
impose  certain  requirements  on 
wellness  programs  providing  rewards 
that  would  otherwise  discriminate 
based  on  a  health  factor. 

A  wide  range  of  wellness  programs 
exist  to  promote  health  and  prevent 
disease.  However,  many  of  these 
programs  are  not  subject  to  the  bona  fide 
wellness  program  requirements.  The 


requirements  for  bona  fide  wellness 
programs  apply  only  to  a  wellness 
program  that  provides  a  reward  based 
on  the  ability  of  an  individual  to  meet 
a  standard  that  is  related  to  a  health 
factor,  such  as  a  reward  conditioned  on 
the  outcome  of  a  cholesterol  test. 
Therefore,  without  having  to  comply 
with  the  requirements  for  a  bona  fide 
wellness  program,  a  wellness  program 
could — 

•  Provide  voluntary  testing  of 
enroUees  for  specific  health  problems 
and  make  recommendations  to  address 
health  problems  identified,  if  the 
program  did  not  base  any  reward  on  the 
outcome  of  the  health  assessment; 

•  Encoiu^ge  preventive  care  through 
the  waiver  of  the  copayment  or 
deductible  requirement  for  the  costs  of 
well-baby  visits; 

•  Reimbiurse  employees  for  the  cost  of 
health  club  memberships,  without 
regard  to  any  health  factors  relating  to 
the  employees;  or 

•  Reimbxu^e  employees  for  the  costs 
of  smoking  cessation  programs,  without 
regard  to  whether  the  employee  quits 
smoking. 

A  wellness  program  that  provides  a 
reward  based  on  die  ability  of  an 
individual  to  meet  a  standard  related  to 
a  health  fector  violates  the  interim 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register  unless  it  is 
a  bona  fide  wellness  program.  Under 
these  proposed  regulations,  a  wellness 
program  must  meet  four  requirements  to 
be  a  bona  fide  wellness  program. 

First,  the  total  reward  that  may  be 
given  to  an  individual  under  the  plan 
for  all  wellness  programs  is  limited.  A 
reward  can  be  in  the  form  of  a  discoimt, 
a  rebate  of  a  premium  or  contribution, 
or  a  waiver  of  all  or  part  of  a  cost- 
sharing  mechanism  (such  as 
deductibles,  copayments,  or 
coinsiuance),  or  the  absence  of  a 
surcharge.  The  reward  for  the  wellness 
program,  coupled  with  the  reward  for 
other  wellness  programs  with  respect  to 
the  plan  that  require  satisfaction  of  a 
standard  related  to  a  health  factor,  must 
not  exceed  a  specified  percentage  of  the 
cost  of  employee-only  coverage  imder 
the  plan.  The  cost  of  employee-only 
coverage  is  determined  based  on  the 
total  amount  of  employer  and  employee 
contributions  for  the  benefit  package 
under  which  the  employee  is  receiving 
coverage. 

The  proposed  regulations  specify 
three  alternative  percentages:  10, 15, 
and  20.  The  Departments  welcome 
comments  on  the  appropriate  level  for 
the  percentage.  Conunents  will  be  taken 
into  accoimt  in  determining  the 
standard  for  the  final  regiilations. 


Several  commenters  on  the  April  1997 
regulations  suggested  that  the  amount  of 
a  reward  should  be  permitted  if  it  is 
actuarially  determined  based  on  the 
costs  associated  with  the  health  factor 
measured  under  the  wellness  program. 
However,  in  some  cases,  the  resulting 
reward  (or  penalty)  might  be  so  large  as 
to  have  the  effect  of  denying  coverage  to 
certain  individuals.  The  percentage 
limitation  in  the  proposed  regulations  is 
designed  to  avoid  this  result.  The 
percentage  limitation  also  avoids  the 
additional  administrative  costs  of  a 
reward  based  on  actuarial  cost. 

The  Departments  recognize  that  there 
may  be  some  programs  that  ciurentiy 
offer  rewards,  individually  or  in  the 
aggregate,  that  exceed  the  specified 
percentage.  However,  as  noted  below  in 
the  economic  analysis,  data  is  scarce 
regarding  practices  of  wellness 
programs.  Thus,  the  Departments 
specifically  request  comments  on  the 
appropriateness  of  the  specified 
percentage  of  the  cost  of  employee-only 
coverage  under  a  plan  as  the  maximum 
reward  for  a  bona  fide  wellness 
program,  including  whether  a  larger 
amount  should  be  allowed  for  wellness 
programs  that  include  participation  by 
family  members  (i.e.,  the  specified 
percentage  of  the  cost  of  family 
coverage).  Note  also  that,  as  stated 
above,  the  period  for  good  faith 
compliance  continues  with  respect  to 
whether  wellness  programs  satisfy  the 
statutory  requirements.  While 
compliance  with  these  proposed 
regulations  constitutes  good  faith 
compliance  with  the  statutory 
provisions,  it  is  possible  that,  based  on 
all  the  facts  and  circiimstances,  a  plan's 
wellness  program  that  provides  a 
reward  in  excess  of  the  specified  range 
of  percentages  of  the  cost  of  employee- 
only  coverage  may  also  be  found  to  meet 
the  good  faith  compliance  standard. 

Under  these  proposed  regulations,  the 
second  requirement  to  be  a  bona  fide 
wellness  program  is  that  the  program 
must  be  reasonably  designed  to  promote 
good  health  or  prevent  disease  for 
individuals  in  tiie  program.  This 
requirement  prevents  a  program  from 
being  a  subterfuge  for  merely  imposing 
higher  costs  on  individuals  oiased  on  a 
health  hctot  by  requiring  a  reasonable 
connection  between  the  standard 
required  under  the  program  and  the 
promotion  of  good  health  and  disease 
prevention.  Among  other  things,  a 
program  is  not  reasonably  designed  to 
promote  good  health  or  prevent  disease 
unless  the  program  gives  individuals 
eligible  for  the  program  the  opportimity 
to  qualify  for  the  reward  under  the 
program  at  least  once  per  year.  In 
contrast,  a  program  that  imposes  a 
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reward  or  penalty  for  the  duration  of  the 
individual's  participation  in  the  plan 
based  solely  on  health  factors  present 
when  an  individual  first  enrolls  in  a 
plan  is  not  reasonably  designed  to 
promote  health  or  prevent  disease 
(because,  if  the  inctividual  cannot 
qualify  for  the  reward  by  adopting 
healthier  behavior  after  initial 
enrollment,  the  program  does  not  have 
any  connection  to  improving  health). 

The  third  requirement  to  be  a  bona 
fide  wellness  program  under  these 
proposed  regulations  is  that  the  reward 
under  the  program  must  be  available  to 
all  similarly  situated  individuals.  The 
April  1997  interim  rules  provided  that 
if,  under  the  design  of  the  wellness 
program,  enroUees  might  not  be  able  to 
achieve  a  program  standard  due  to  a 
health  factor,  the  program  would  not  be 
a  bona  fide  wellness  program.  These 
proposed  regulations  increase  flexibility 
for  plans  by  allowing  plans  to  make 
individualized  adjustments  to  their 
wellness  programs  to  address  the  health 
factors  of  the  particular  individuals  for 
whom  it  is  unreasonably  difficult  to 
qualify  for  the  benefits  imder  the 
program.  Specifically,  the  program  must 
allow  any  individual  for  whom  it  is 
uiureasonably  difficult  due  to  a  medical 
condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  satisfy  the 
initial  program  standard  an  opportunity 
to  satisfy  a  reasonable  alternative 
standard.  The  examples  clarify  that  a 
reasonable  alternative  standard  must 
take  into  account  the  relevant  health 
factor  of  the  individual  who  needs  the 
alternative.  A  program  does  not  need  to 
establish  the  specific  reasonable 
alternative  standard  before  the  program 
commences.  To  satisfy  this  third 
requirement  for  being  a  bona  fide 
wellness  program,  it  is  sufficient  to 
determine  a  reasonable  alternative 
standard  once  a  participant  informs  the 
plan  that  it  is  unreasonably  difficult  for 
the  participant  due  to  a  medical 
condition  to  satisfy  the  general  standard 
(or  that  it  is  medically  inadvisable  for 
the  participant  to  attempt  to  achieve  the 
general  standard)  imder  the  program. 

Many  commenters  asked  now  the 
bona  fide  wellness  program 
requirements  apply  to  programs  that 
provide  a  reward  for  not  smoking.  An 
example  in  the  proposed  regiUations 
clarifies  that  if  it  is  unreasonably 
difficult  for  an  individual  to  stop 
smoking  due  to  an  addiction  to 
nicotine,^  the  individual  must  be 


*  Under  the  Diagnostic  and  Statistical  Manual  of 
Mental  Disorders,  Fourth  Edition,  American 
Psychiatric  Association,  1994  (DSM  IV),  nicotine 
addiction  is  a  medical  condition.  See  also  Rev.  Rul. 
99-28.  1999-25  t.R.B.  6  (|une  21.  1999).  citing  a 
report  of  the  Surgeon  General  stating  that  scientists 


provided  a  reasonable  alternative 
standard  to  obtain  the  reward. 

The  fourth  requirement  to  be  a  bona 
fide  wellness  program  under  the 
proposed  regulations  is  that  all  plan 
materials  describing  the  terms  of  the 
program  must  disclose  the  availabilify 
of  a  reasonable  alternative  standard.  The 
proposed  regulations  include  model 
language  that  can  be  used  to  satisfy  this 
requirement;  examples  also  illustrate 
substantially  similar  language  that 
would  satisfy  the  requirement. 

The  proposed  regulations  contain  two 
clarifications  of  this  fourth  requirement. 
First,  plan  materials  are  not  required  to 
describe  specific  reasonable  alternative 
standards.  It  is  sufficient  to  disclose  that 
some  reasonable  alternative  standard 
will  be  made  available.  Second,  any* 
plan  materials  that  describe  the  general 
standard  would  also  have  to  disclose  the 
availability  of  a  reasonable  alternative 
standard.  However,  if  the  program  is 
merely  mentioned  (and  does  not 
describe  the  general  standard), 
disclosure  of  the  availability  of  a 
reasonable  alternative  standard  is  not 
required. 

m.  Economic  Impact  and  Paperwork 
Burden 

Summary — Department  of  Labor  and 
Department  of  Health  and  Human 
Services 

Under  the  proposed  regulation,  health 
plans  generally  may  vary  employee 
premium  contributions  or  benefit  levels 
across  similarly  situated  individuals 
based  on  health  status  factors  only  in 
connection  with  bona  fide  wellness 
programs.  The  regulation  establishes 
four  requirements  for  such  bona  fide 
wellness  programs.  It  (1)  limits  the 
permissible  amount  of  variation  in 
employee  premium  or  benefit  levels;  (2) 
requires  that  programs  be  reasonably 
designed  to  promote  health  or  prevent 
disease;  (3)  requires  programs  to  permit 
plan  participants  who  for  medical 
reasons  would  incur  unreasonable 
difficulty  to  satisfy  the  programs'  initial 
wellness  standards  to  satisfy  reasonable 
alternative  standards  instead;  and  (4) 
requires  certain  plan  materials  to 
disclose  the  availability  of  such 
alternative  standards.  'The  Departments 
carefully  considered  the  costs  and 
benefits  attendant  to  these  requirements. 
The  Departments  believe  that  the 
benefits  of  these  requirements  exceed 
their  costs. 

The  Departments  anticipate  that  the 
proposed  regulation  will  result  in 
tiansfers  of  cost  among  plan  sponsors 


in  the  field  of  drug  addiction  agree  that  nicotine. 
a  substance  common  to  all  forms  of  tobacco,  is  a 
powerfully  addictive  drug. 


and  participants  and  in  new  economic 
costs  and  benefits. 

Economic  benefits  will  flow  from  plan 
sponsors'  efforts  to  maintain  wellness 
programs'  effectiveness  where  discounts 
or  surcharges  are  reduced  and  from 
plans  sponsors'  provision  of  reasonable 
alternative  standards  that  help  improve 
affected  plan  participants'  health  habits 
and  health.  The  result  will  be  fewer 
instances  where  wellness  programs 
merely  shift  costs  to  high  risk 
individuals  and  more  instances  where 
they  succeed  at  improving  such 
individuals'  health  habits  and  health. 

Transfers  will  arise  because  the  size  of 
some  discounts  and  surcharges  will  be 
reduced,  and  because  some  plan 
participants  who  did  not  satisfy 
wellness  programs'  initial  standards 
will  satisfy  alternative  standards.  These 
transfers  are  estimated  to  total  between 
$18  million  and  $46  million  annually. 
(The  latter  figiu'e  is  an  upper  bound, 
reflecting  the  case  in  which  all  eligible 
participants  pursue  and  satisfy 
alternative  standards.)  '^ 

New  economic  costs  may  be  incurred 
if  reductions  in  discounts  or  surcharges 
reduce  wellness  programs'  effectiveness, 
but  this  effect  is  expected  to  be  very 
small  because  reductions  will  be  small 
and  relatively  few  plans  and 
participants  will  be  affected.  Other  new 
economic  costs  will  be  incurred  by  plan 
sponsors  to  make  available  reasonable 
alternative  standards  where  required. 
The  Departments  were  unable  to 
estimate  these  costs  but  are  confident 
that  these  costs  in  combination  with  the 
transfers  referenced  above  will  not 
exceed  the  estimate  of  the  transfers 
alone.  Affected  plan  sponsors  can 
satisfy  the  proposed  regulation's  third 
requirement  by  making  available  any 
reasonable  standard  they  choose, 
including  low  cost  alternatives.  It  is 
unlikely  that  plan  sponsors  would 
choose  alternative  standards  whose  cost, 
in  combination  with  costs  transferred 
fitim  participants  who  satisfy  them, 
would  exceed  the  cost  of  providing 
discounts  or  waiving  surcharges  for  all 
eligible  participants. 

Executive  Order  12866 — Department  of 
Labor  and  Department  of  Health  and 
Human  Services 

Under  Executive  Order  12866,  the 
Departments  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1 )  having  an  annual 
effect  on  the  economy  of  $100  million 
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or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  raises  novel  policy  issues  arising 
out  of  legal  mandates.  Therefore,  this 
notice  is  "significant"  and  subject  to 
0MB  review  imder  Section  3(f)(4)  of  the 
Executive  Order.  Consistent  with  the 
Executive  Order,  the  Departments  have 
assessed  the  costs  and  benefits  of  this 
regulatory  action.  The  Departments' 
assessment,  and  the  analysis  imderlying 
that  assessment,  is  detailed  below.  The 
Departments  performed  a 
comprehensive,  unified  analysis  to 
estimate  the  costs  and  benefits 
attributable  to  the  interim  regidation  for 
purposes  of  compliance  with  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  and  the  Paperwork  Reduction  Act. 

Statement  of  Need  for  Proposed  Action 

These  interim  regulations  are  needed 
to  clarify  and  interpret  the  HIPAA 
nondiscrimination  provisions 
(Prohibiting  Discrimination  Against 
Individual  Participants  and  ^ 

Beneficiaries  Based  on  Health  Status) 
under  Section  702  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  Section  2702  of  the  Public 
Health  Service  Act,  and  Section  9802  of 
the  Internal  Revenue  Code  of  1986.  The 
provisions  are  needed  to  ensure  that 
group  health  plans  and  group  health 
insurers  and  issuers  do  not  discriminate 
against  individuals,  participants,  and 
beneficiaries  based  on  any  health  factors 
with  respect  to  health  care  premiums. 
Additional  guidance  was  required  to 
define  bona  fide  wellness  programs. 

Costs  and  Benefits 

The  Departments  anticipate  that  the 
proposed  regulation  will  result  in 
transfers  of  cost  among  plans  sponsors 
and  participants  and  in  new  economic 
costs  and  benefits.  The  economic 
benefits  of  the  regulation  will  include  a 
reduction  in  instances  where  wellness 
programs  merely  shift  costs  to  high  risk 
individuals  and  an  increase  in  instances 


where  they  succeed  at  improving  such 
individuals'  health  habits  and  health. 
Transfers  are  estimated  to  total  between 
$18  million  and  $46  million  annually. 
The  Departments  were  imable  to 
estimate  new  economic  costs  but  are 
confident  that  these  costs  in 
combination  with  the  transfers 
referenced  above  will  not  exceed  the 
estimate  of  the  transfers  alone.  The 
Departments  believe  that  the 
regulation's  benefits  will  exceed  its 
costs.  Their  unified  emalysis  of  the 
regulation's  costs  and  benefits  is 
detailed  later  in  this  preamble. 

Regulatory  Flexibility  Act — Department 
of  Labor  and  Department  of  Health  and 
Human  Services 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procediu«  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Unless  an 
agency  certifies  that  a  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  section  603  of  the  RFA  requires 
that  the  agency  present  an  initial 
regulatory  flexibility  analysis  (IRFA)  at 
the  time  of  the  publication  of  the  notice 
of  proposed  rulemaking  describing  the 
impact  of  th4mile  on  small  entities  and 
seeking  public  comment  on  such 
impact.  Small  entities  include  small 
businesses,  organizations  and 
governmental  jurisdictions. 

For  purposes  of  analysis  under  the 
RFA,  PWBA  proposes  to  continue  to 
consider  a  small  entity  to  be  an 
employee  benefit  plan  with  fewer  than 
100  participants,  tlie  basis  of  this 
definition  is  found  in  section  104(a)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  which 
permits  the  Secretary  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  which  cover  fewer  than 
100  participants.  Under  section 
104(a)(3),  the  Secretary  may  also 
provide  for  exemptions  or  simplified 
annual  reporting  and  disclosiire  for 
welfare  benefit  plans.  Pursuant  to  the 
authority  of  section  104(a)(3),  the 
Department  of  Labor  has  previously 
issued  at  29  CFR  2520.104-20, 
2520.104-21,  2520.104-41.  2520.104-46 
and  2520.104b-10  certain  simplified 
reporting  provisions  and  limited 
exemptions  fit>m  reporting  and 
disclosure  requirements  for  small  plans, 
including  luifunded  or  insured  welfare 
plans  covering  fewer  than  100 


participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
may  have  small  plans,  in  general  most 
small  plans  are  maintained  by  small 
employers.  Thus,  PWBA  believes  that 
assessing  the  impact  of  this  proposed 
rule  on  small  plans  is  an  appropriate 
substitute  for  evaluating  the  effect  on 
small  entities.  For  purposes  of  their 
unified  IFRA,  the  Departments  adhered 
to  PWBA's  proposed  definition  of  small 
entities.  The  definition  of  small  entity 
considered  appropriate  for  this  purpose 
differs,  however,  fi-om  a  definition  of 
small  business  which  is  based  on  size 
standards  promulgated  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  pursuant  to  the  Small  Business 
Act  (15  U.S.C.  631  et  seq.].  The 
Departments  therefore  request 
comments  on  the  appropriateness  of  the 
size  standard  used  in  evaluating  the 
impact  of  this  proposed  rule  on  small 
entities. 

Under  this  proposed  regulation, 
health  plans  generally  may  vary 
employee  premiiun  contributions  or 
benefit  levels  across  similarly  situated 
individuals  based  on  health  factors  only 
in  connection  with  bona  fide  wellness 
programs.  The  regulation  establishes 
foujT  requirements  for  such  bona  fide 
wellness  programs. 

The  Departments  estimate  that  36,000 
plans  with  fewer  than  100  participants 
vary  employee  premium  contributions 
or  benefit  levels  across  similarly 
situated  individuals  based  on  health 
factors.  While  this  represents  just  1 
percent  of  all  small  plans,  the 
Departments  nonetheless  believe  that  it 
represents  a  substantial  number  of  small 
entities.  The  Departments  also  note  that 
at  least  some  premium  discounts  or 
surcharges  may  be  large.  Premium 
discounts  associated  with  wellness 
programs  are  believed  to  range  as  high 
as  $560  per  affected  participant  per 
year.  Therefore,  the  Departments  believe 
that  the  impact  of  this  regulation  on  at 
least  some  small  entities  may  be 
significant.  Having  reached  these 
conclusions,  the  Departments  carried 
out  an  IRFA  as  part  of  their  unified 
analysis  of  the  costs  and  benefits  of  the 
regulation.  The  reasoning  and 
assumptions  underlying  the 
Departments'  imified  analysis  of  the 
regulation's  costs  and  benefits  are 
detailed  later  in  this  preamble. 

The  regulation's  fi^t  requirement 
caps  maximum  allowable  variation  in 
employee  premium  contribution  and 
benefit  levels.  The  Departments  estimate 
that  9,300  small  plans  will  be  affected 
by  the  cap.  These  plans  can  comply 
with  this  requirement  by  reducing 
premiimis  (or  increasing  benefits)  by 
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$1.1  million  on  aggregate  for  those 
participants  whose  premiums  are  higher 
(or  whose  benefits  are  lower)  due  to 
health  factors.  This  would  constitute  an 
ongoing,  annual  transfer  of  cost  of  $1.1 
million,  or  S122  on  average  per  affected 
plan.  The  regulation  does  not  limit 
small  plans'  flexibility  to  transfer  this 
cost  back  evenly  to  all  participants  in 
the  fonn  of  sm^  premiimi  increases  or 
benefit  cuts. 
The  regulation's  second  requirement 

Erovides  that  wellness  programs  must 
e  reasonably  designed  to  promote 
health  or  prevent  disease.  Conunrats 
received  by  the  Departments  and 
available  literatiu^  on  employee 
wellness  programs  suggest  that  existing 
wellness  programs  generally  satisfy  this 
requirement.  The  requiranent  therefore 
is  not  expected  to  compel  small  plans  to 
modify  existing  wellness  programs.  It  is 
not  expected  to  entail  economic  costs 
nor  to  prompt  transfers. 

The  third  requirement  provides  that 
rewards  under  wellness  programs  must 
be  available  to  ^similarly  situated 
individuals,  fai  particular,  programs 
must  allow  individuals  for  whom  it 
would  be  unreasonably  difficult  due  to 
a  medical  condition  to  satisfy  initial 
program  standards  an  opportunity  to 
satisfy  reasonable  alternative  standards. 
The  Departments  believe  that  some 
small  plans'  wellness  programs  do  not 
currently  satisfy  this  requirement  and 
will  have  to  be  modified. 

Hie  Departments  estimate  that  21,000 
small  plans'  wellness  programs  include 
initial  standards  that  may  be 
imreasonably  difficult  for  some 
participants  to  meet.  These  plans  are 
estimated  to  include  18,000  participants 
for  whom  the  standard  is  in  fact 
unreasonably  difficidt  to  meet.  (Many 
small  plans  are  very  small,  having  fewer 
than  10  participants,  and  many  will 
.  include  no  participant  for  whom  the 
initial  standard  is  unreasonable  difficult 
to  meet  for  a  medical  reason.) 
Satisfaction  of  alternative  standards  by 
these  participants  will  result  in  transfers 
of  cost  as  they  qualify  for  discoimts  or 
escape  surcharges.  If  all  of  these 
participants  request  and  then  satisfy  an 
alternative  standard,  the  transfer  would 
amoimt  to  $5  million  annually.  If  one- 
half  request  alternative  standards  and 
one-half  of  those  meet  them,  the  transfer 
would  amount  to  $1  million. 

In  addition  to  transfers,  small  plans 
will  also  inciu-  new  economic  costs  to 
provide  alternative  standards.  However, 
plans  can  satisfy  this  requirement  by 
providing  inexpensive  alternative 
standards,  and  have  the  flexibility  to 
select  whatever  reasonable  alternative 
standard  is  most  desirable  or  cost 
efficient.  Plans  -not  wishing  to  provide 


alternative  standards  also  have  the 
option  of  abolishing  health-status  based 
variation  in  employee  premiums.  The 
Departments  expect  that  the  economic 
cost  to  provide  alternatives  combined 
with  the  associated  transfer  cost  of 
granting  discoimts  or  waiving 
surcharges  will  not  exceed  the  transfer 
cost  associated  with  granting  discoimts 
or  waiving  surcharges  for  all 
participants  who  qualify  for  an 
alternative,  estimated  here  at  $1  million 
to  $5  million,  or  about  $55  to  $221  per 
affected  plan.  Plans  have  the  flexibility 
to  transfer  some  or  all  of  this  cost  evenly 
to  all  participants  in  the  form  of  small 
premiimi  increases  or  benefit  cuts. 

The  fourth  requirement  provides  that 
plan  materials  describing  wellness  plan 
standards  must  disclose  the  availability 
of  reasonable  alternative  standards.  This 
requirement  will  affect  the  36,000  small 
plans  that  apply  discounts  or 
surcharges,  lliese  plans  will  incur 
economic  costs  to  revise  affected  plan 
materials.  The  5,000  to  18,000  small 
plan  participants  who  will  succeed  at 
satisfying  these  alternative  standards 
will  benefit  from  these  disclosures.  The 
disclosures  need  not  specify  what 
alternatives  are  available,  and  the 
regulation  provides  model  language  that 
can  be  used  to  satisfy  this  requirement. 
Legal  requirements  other  than  this 
regulation  generally  require  plans  and 
issuers  to  maintain  accurate  materials 
describing  plans.  Plans  and  issuers 
generally  update  such  materials  on  a 
regular  basis  as  part  of  their  normal 
business  practices.  This  requirement  is 
expected  to  represent  a  negligible 
fraction  of  the  ongoing,  normal  cost  of 
updating  plans'  materials.  This  analysis 
therefore  attributes  no  cost  to  this 
requirement. 

Special  Analyses — Department  of  the 
Treasury 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  this 
notice  of  proposed  rulemaking  does  not 
impose  a  collection  of  information  on 
small  entities  and  is  not  subject  to 
section  553(b)  of  the  Administrative 
Procedvu*  Act  (5  U.S.C.  chapter  5).  For 
these  reasons,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
pursuant  to  5  U.S.C.  section  603(a), 
which  exempts  frum  the  Act's 
requirements  certain  rules  involving  the 
internal  revenue  laws.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 


Business  Administration  for  comment 
on  its  impact  on  small  business. 

Paperwork  Reduction  Act 

Department  of  Labor  and  Department  of 
the  Treasury 

This  Notice  of  Proposed  Rulemaking 
includes  a  requirement  that  if  the  plan 
materials  describe  the  standard  required 
to  be  met  in  order  to  qualify  for  a  reward 
such  as  a  premium  discount  or  waiver 
of  a  cost-sharing  requirement,  they  must 
also  disclose  the  availability  of  a 
reasonable  alternative  standard. 
However,  plan  materials  are  not 
required  to  describe  specific  reasonable 
alternatives.  The  proposal  also  includes 
examples  of  disclosures  which  would 
satisfy  the  requirements  of  the  proposed 
rule. 

Plan  administrators  of  group  health 
plans  covered  under  Title  I  of  ERISA  are 
required  to  make  certain  disclosures 
about  the  terms  of  a  plan  and  material 
changes  in  terms  through  a  Summary 
Plan  Description  or  Summary  of 
Material  Modifications  pursuant  to 
sections  101(a)  and  102(a)  of  ERISA. 
Group  health  plans  and  issuers  also 
typically  make  other  informational 
materials  available  to  participants, 
either  as  a  result  of  state  and  local 
requirements,  or  as  part  of  their  usual 
business  practices  in  connection  with 
the  offer  and  promotion  of  health  care 
coverage  to  employees. 

Whi^  this  proposal  may  cause  group 
health  plans  to  modify  informational 
materials  pertaining  to  wellness 
programs,  the  Departments  conclude 
that  it  creates  no  new  information 
collection  requirements,  and  that  the 
overall  impact  on  existing  information 
collection  activities  will  be  negligible. 
First,  as  described  earlier,  it  is  estimated 
that  the  proposed  reasonable  alternative 
requirements  for  bona  fide  wellness 
programs  will  impact  a  maximum  of 
22,000  plans  and  229,000  participants. 
These  numbers  are  very  small  in 
comparison  with  the  2.5  miUion  ERISA 
group  health  plans  that  cover  65  million 
participants,  and  175,500  state  and  local 
governmental  plans  that  cover  11.5 
million  participants. 

In  addition,  because  model  language 
is  provided  in  the  proposal,  these 
modifications  are  expected  to  require  a 
minimal  amount  of  effort,  such  that  they 
fall  within  the  provision  of  0MB 
regulations  in  5  CFR  1320.3(c)(2).  This 
provision  excludes  frt)m  the  definition 
of  collection  of  information  language 
which  is  supplied  by  the  Federal 
government  for  disclosure  purposes. 

Finally,  the  Department  of  Labor's 
methodology  in  accounting  for  the 
burden  of  the  Summary  Plan 
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Description  (SPD)  and  Summary  of 
Material  Modifications  (SMM),  as 
currently  approved  under  OMB  control 
number  1210-0039,  incorporates  an 
assumption  concerning  a  constant  rate 
of  revision  in  these  disclosure  materials 
which  is  based  on  plans'  actual 
reporting  on  the  annual  report/return 
(Form  5500)  of  their  rates  of 
modification.  This  occurrence  of  SPD 
revisions  is  generally  more  frequent 
than  the  minimum  time  frames 
described  in  section  104(b)  and  related 
regulations.  The  annual  hour  and  cost 
burdens  of  the  SMM/SPD  information 
collection  request  is  currently  estimated 
at  576,000  hours  and  $97  million. 
Because  the  burden  of  modifying  a 
wellness  program's  disclosures  is 
expected  to  be  negligible,  and  readily 
incorporated  in  ofiier  revisions  made  to 
plan  materials  on  an  ongoing  basis,  the 
methodology  used  already  accounts  for 
this  type  of  change.  Therefore,  the 
Department  concludes  that  the 
modification  described  in  this  proposal 
to  the  information  collection  request  is 
neither  substantive  nor  material,  and 
accordingly  it  attributes  no  burden  to 
this  regiilation. 

Department  of  Health  and  Human 
Services 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  146.121    Prohibiting 
discrimination  against  participants  and 
beneficiaries  based  on  a  health  factor. 

(f)  Bona  fide  wellness  programs 
Paragraph  (l)(iv)  requires  the  plan  or 
issuer  to  disclose  in  all  plan  materials 
describing  the  terms  of  the  program  the 
availability  of  a  reasonable  alternative 
standard  required  under  paragraph 
(f)(l)(iii)  of  this  section.  However,  in 
plan  materials  that  merely  mention  that 


a  program  is  available,  without 
describing  its  terms,  the  disclosure  is 
not  required.  This  requirement  will 
affect  die  estimated  1,300  nonfederal 
governmental  plans  that  apply  premium 
discounts  or  surcharges.  The 
development  of  the  materials  is 
expected  to  take  100  hours  for 
nonfederal  governmental  plans.  The 
corresponding  burden  performed  by 
service  providers  is  estimated  to  be 
$38,000. 

We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements.  These 
requirements  are  not  effective  imtil  they 
have  been  approved  by  OMB.  A  notice 
will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Security  Boulevard, 
Baltimore.  MD  21244-1850,  Attn: 
John  Burke  HCFA-2078-P, 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn.:  Allison  Herron  Eydt, 
HCFA-2078-P. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  proposed  rule  is  subject  to  the 
provisions  of  the  Small  Business 
Regidatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.)  and,  if 
finalized,  will  be  transmitted  to 
Congress  and  the  Comptroller  General 
for  review.  The  rule  is  not  a  "major 
rule"  as  that  term  is  defined  in  5  U.S.C. 
804,  because  it  is  not  likely  to  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  emplojnment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4),  as  well  as  Executive  Order 


12875,  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  nor  does  it  include 
mandates  which  may  impose  an  annual 
burden  of  $100  million  or  more  on  the 
private  sector.  • 

Federalism  Statement — Department  of 
Labor  and  Department  of  Health  and 
Human  Services 

Executive  Order  13132  (August  4, 
1999)  outlines  fundamental  principles 
of  federalism,  and  requires  the 
adherence  to  specific  criteria  by  federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Agencies 
promulgating  regulations  that  have 
these  federalism  implications  must 
consult  with  State  and  local  officials, 
and  describe  the  extent  of  their 
consultation  and  the  natiue  of  the 
concerns  of  State  and  local  officials  in 
the  preamble  to  the  regulation. 

In  the  Departments'  view,  these 
proposed  regulations  do  not  have 
federalism  implications,  because  they 
do  not  have  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
national  government  and  States,  or  on 
the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  This  is  largely  because, 
with  respect  to  health  insurance  issuers, 
the  vast  majority  of  States  have  enacted 
laws  which  meet  or  exceed  the  federal 
standards  in  HIPAA  prohibiting 
discrimination  based  on  health  factors. 
Therefore,  the  regulations  are  not  likely 
to  require  substantial  additional 
oversight  of  States  by  the  Department  of 
Health  and  Human  Services. 

In  general,  through  section  514, 
ERISA  supersedes  State  laws  to  the 
extent  that  they  relate  to  any  covered 
employee  benefit  plan,  and  preserves 
State  laws  that  regulate  insurance, 
banking,  or  seciuities.  While  ERISA 
prohibits  States  from  regulating  a  plan 
as  an  insurance  or  investment  company 
or  bank,  HIPAA  added  a  new 
preemption  provision  to  ERISA  (as  well 
as  to  the  PHS  Act)  preserving  the 
applicability  of  State  laws  establishing 
requirements  for  issuers  of  group  health 
insurance  coverage,  except  to  the  extent 
that  these  requirements  prevent  the 
application  of  the  portability,  access, 
and  renewability  requirements  of 
HIPAA.  The  nondiscrimination 
provisions  that  are  the  subject  of  this 
rulemaking  are  included  among  those 
requirements. 
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In  enacting  these  new  preemption 
'provisions.  Congress  indicated  its  intent 
to  establish  a  preemption  of  State 
insurance  requirements  only  to  the 
extent  that  those  requirements  prevent 
the  application  of  the  basic  protections 
set  forth  in  HIPAA.  HIPAA's  Conference 
Report  states  that  the  conferees  intended 
the  narrowest  preemption  of  State  laws 
with  regard  to  health  insurance  issuers. 
H.R.  Conf.  Rep.  No.  736,  104th  Cong.  2d 
Session  205  (1996).  Consequently, 
under  the  statute  and  the  Conference 
Report,  State  insiirance  laws  that  are 
more  stringent  than  the  federal 
requirements  are  unlikely  to  "prevent 
the  application  of  the  HIPAA 
nondiscrimination  provisions. 

Accordingly,  States  are  given 
significant  latitude  to  impose 
requirements  on  health  insurance 
issuers  that  are  more  restrictive  than  the 
federal  law.  In  many  cases,  the  federal 
law  imposes  minimum  requirements 
which  States  are  free  to  exceed. 
Guidance  conveying  this  Interpretation 
was  published  in  the  Federal  Register 
on  April  8, 1997  and  these  regulations 
do  not  reduce  the  discretion  given  to  the 
States  by  the  statute.  It  is  the 
Departments'  imderstanding  that  the 
vast  majority  of  States  have  in  fact 
implemented  provisions  which  meet  or 
exceed  the  minimum  requirements  of 
the  HIPAA  non-discrimination 
provisions. 

HIPAA  provides  that  the  States  may 
enforce  the  provisions  of  HIPAA  as  they 
pertain  to  issuers,  but  that  the  Secretary 
of  Health  and  Human  Services  must 
enforce  any  provisions  that  a  State  fails 
to  substantisdly  enforce.  When 
exercising  its  responsibility  to  enforce 
the  provisions  of  HIPAA,  HCFA  works 
cooperatively  with  the  States  for  the 
purpose  of  addressing  State  concerns 
and  avoiding  conflicts  with  the  exercise 
of  State  authority.  2  HCFA  has  developed 
procedures  to  implement  its 
enforcement  responsibilities,  and  to 
afford  the  States  the  maximum 
opportunity  to  enforce  HIPAA's 
requirements  in  the  first  instance. 
HCFA's  procedures  address  the 
handling  of  reports  that  States  may  not 
be  enforcing  HIPAA's  requirements,  and 


'  This  authority  appHes  to  insurance  issued  with 
respect  to  group  health  plans  generally,  including 
plans  covering  employees  of  church  organizations. 
Thus,  this  discussion  of  federalism  applies  to  all 
group  health  insurance  coverage  that  is  subject  to 
the  PHS  Act,  including  those  church  plans  that 
provide  coverage  through  a  health  insurance  issuer 
(but  not  to  church  plans  that  do  not  provide 
coverage  through  a  health  insurance  issuer).  For 
additional  information  relating  to  the  application  of 
these  nondiscrimination  rules  to  church  plans,  see 
the  preamble  to  regulations  being  proposed 
elsewhere  in  this  issue  of  the  Federal  Register 
regarding  section  9802(c)  of  the  Code  relating  to 
church  plans. 


the  mechanism  for  allocating 
enforcement  responsibility  between  the 
States  and  HCFA.  To  date.  HCFA  has 
had  occasion  to  enforce  the  HIPAA  non- 
discrimination provisions  in  only  two 
States. 

Althou^  the  Departments  conclude 
that  these  proposed  regulations  do  not 
have  federalism  implications,  in 
keeping  with  the  spirit  of  the  Executive 
Order  diat  agencies  closely  examine  any 
policies  that  may  have  federalism 
implications  or  limit  the  policy  making 
discretion  of  the  States,  the  Department 
of  Labor  and  HCFA  have  engaged  in 
numerous  efforts  to  consult  with  and 
work  cooperatively  with  affected  State 
and  local  officials. 

For  example,  the  Departments  were 
aware  that  some  States  conmiented  on 
the  way  the  federal  provisions  should  be 
interpreted.  Therefore,  the  Departments 
have  sought  and  received  input  from 
State  insurance  regulators  and  the 
National  Association  of  Insurance 
Commissioners  (NAIC).  The  NAIC  is  a 
non-profit  corporation  established  by 
the  insurance  commissioners  of  the  50 
States,  the  District  of  Columbia,  and  the 
four  U.S.  territories,  that  among  other 
things  provides  a  forum  for  the 
development  of  uniform  policy  when 
uniformity  is  appropriate.  Its  members 
meet,  discuss,  and  offer  solutions  to 
mutual  problems.  The  NAIC  sponsors 
quarterly  meetings  to  provide  a  forum 
for  the  exchange  of  ideas,  and  in-depth 
consideration  of  insurance  issues  by 
regulators,  industry  representatives,  and 
consiuners.  HCFA  and  Department  of 
Labor  staff  have  attended  the  quarterly 
meetings  consistently  to  listen  to  the 
concerns  of  the  State  Insurance 
Departments  regarding  HIPAA  issues, 
including  the  nondiscrimination 
provisions.  In  addition  to  the  general 
discussions,  committee  meetings  and 
task  groups,  the  NAIC  sponsors  the 
following  two  standing  HIPAA  meetings 
for  members  during  the  quarterly 
conferences: 

•  HCFA/DOL  Meeting  on  HIPAA 
Issues  (This  meeting  provides  HCFA 
and  Labor  the  opportiinity  to  provide 
updates  on  regulations,  bulletins, 
enforcement  actions  and  outreach 
efforts  regarding  HIPAA.) 

•  The  NAIC/HCFA  Liaison  Meeting 
(This  meeting  provides  HCFA  and  the 
NAIC  the  opportimity  to  discuss  HIPAA 
and  other  health  care  programs.) 

In  their  comments  on  the  1997 
interim  rules,  the  NAIC  suggested  that 
the  permissible  standards  for 
determining  bona  fide  wellness 
programs  ensure  that  such  programs  are 
not  used  as  a  proxy  for  discrimination 
based  on  a  health  factor.  The  NAIC  also 
commented  that  the  nondiscrimination 


provisions  of  HIPAA  "are  especiaUy 
significant  in  their  impact  on  small 
groups,  and  particularly  in  small 
groups,  where  there  is  a  great  potential 
for  adverse  selection  and  gaming."  One 
State  asked  that  the  Departments'  final 
nondiscrimination  provisions  be  as 
consumer-protective  as  possible. 
Finally,  another  State  described  already- 
existing  State  regulation  of  issuers 
offering  wellness  programs  in  that  State 
and  asked  that  stajidards  for  bona  fide 
wellness  programs  be  left  to  the  States. 

The  Departments  considered  these 
views  very  carefully  when  formulating 
the  wellness  program  proposal.  While 
allowing  plans  a  great  deal  of  flexibility 
in  determining  what  kinds  of  incentives 
best  encourage  the  plan's  own 
participants  and  beneficiaries  to  puj^ue 
a  healthier  lifestyle,  the  Departments 
proposal  ensures  that  individuals  have 
an  opportimity  to  qualify  for  the 
premium  discoimt  or  other  reward.  If  an 
individual  is  unable  to  satisfy  a 
wellness  program  standard  due  to  a 
health  factor,  plans  are  required  to  make 
a  reasonable  alternative  standard 
available  to  the  individual.  In  addition, 
the  Departments  reiterate  their  position 
that  State  insurance  laws  that  are  more 
stringent  than  the  federal  requirements 
are  unlikely  to  "prevent  the  application 
of  the  federal  law  and  therefore  are 
saved  from  preemption.  Therefore,  these 
more  protective  State  laws  continue  to 
apply  for  individuals  receiving  health 
insurance  coverage  in  connection  with  a 
group  health  plan. 

The  Departments  welcome  further 
comment  on  these  issues  fit>m  the  States 
in  response  to  this  proposal. 

The  Departments  also  cooperate  with 
the  States  in  several  ongoing  outreach 
initiatives,  through  which  information 
on  HIPAA  is  shared  among  federal 
regulators.  State  reg\ilators,  and  the 
regulated  community.  In  particular,  the 
Department  of  Labor  has  established  a 
Health  Benefits  Education  Campaign 
with  more  than  70  partners,  including 
HCFA,  NAIC  and  many  business  and 
consumer  groups.  HCFA  has  sponsored 
four  conferences  with  the  States — ^the 
Consimier  Outreach  and  Advocacy 
conferences  in  March  1 999  and  Jime 
2000,  the  Implementation  and 
Enforcement  of  HIPAA  National  State- 
Federal  Conferences  in  August  1999  and 
2000.  Furthermore,  both  the  Department 
of  Labor  and  HCFA  websites  offer  links 
to  important  State  websites  and  other 
resources,  facilitating  coordination 
between  the  State  and  federal  regulators 
and  the  regulated  community. 

In  conclusion,  throughout  the  process 
of  developing  these  regulations,  to  the 
extent  feasible  within  the  specific 
preemption  provisions  of  HIPAA,  the 
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Departments  have  attempted  to  balance 
the  States'  interests  in  regulating  health 
plans  and  health  insurance  issuers,  and 
the  rights  of  those  individuals  that 
Congress  intended  to  protect  through 
the  enactment  of  HIPAA. 

Unified  Analysis  of  Costs  and  Benefits — 
Department  of  Labor  and  Department  of 
Health  and  Human  Services 

Introduction 

Under  the  proposed  regiUation,  health 
plans  generally  may  vary  employee 
premium  contributions  or  benefit  levels 
across  similarly  situated  individuals 
based  on  health  factors  only  in 
connection  with  bona  fide  wellness 
programs.  The  regulation  establishes 
four  requirements  for  such  bona  fide 
wellness  programs. 

A  large  Do^  of  literatiire,  together 
with  comments  received  by  the 
Departments,  demonstrate  that  well- 
designed  wellness  programs  can  deliver 
benefits  well  in  excess  of  their  costs.  For 
example,  the  U.S.  Centers  for  Disease 
Control  and  Prevention  estimate  that 
implementing  proven  clinical  smoking 
cessation  interventions  can  save  one 
year  of  life  for  each  $2,587  invested.  In 
addition  to  reduced  mortality,  benefits 
of  effective  wellness  programs  can 
include  reduced  absenteeism,  improved 
productivity,  and  reduced  medical 
costs.  The  requirements  contained  in 
the  proposed  regulation  were  crafted  to 
accommodate  and  not  impair  such 
beneficial  programs,  while  combating 
discrimination  in  eligibility  and 
premiums  for  similarly  situated 
individuals  as  intended  by  Congress. 

Detailed  Estimates 

Estimation  of  the  economic  impacts  of 
the  four  requirements  is  difficult 
because  data  on  affected  plans'  oirrent 
practices  are  incomplete,  and  because 
plans'  approaches  to  compliance  with 
the  requirements  and  the  effects  of  those 
approaches  will  vary  and  cannot  be 
predicted.  Nonetheless,  the  Departments 
undertook  to  consider  the  impacts  fully 
and  to  develop  estimates  based  on 
reasonable  assumptions. 

Based  on  a  1993  survey  of  employers 
by  the  Robert  Wood  Johnson 
Foundation,  the  Departments  estimate 
that  1.6  percent  of  large  plans  and  1.2 
percent  of  small  plans  ciurently  vary 
employee  premium  contributions  across 
similarly  situated  individuals  and  will 
be  subject  to  the  four  requirements  for 
bona  fide  wellness  programs.  This 
amounts  to  32,000  plans  covering  1.2 
million  participants.  According  to  an 
industry  survey  by  Hewitt  Associates, 
just  more  than  one-third  as  many  plans 
vary  benefit  levels  across  similarly 
situated  individuals  as  vary  premiimis. 


This  amounts  to  11,000  plans  covering 
415,000  participants.  The  Departments 
separately  considered  the  effect  of  each 
of  the  four  requirements  on  these  plans. 
For  purposes  of  its  estimates,  the 
Departments  assumed  that  one-half  of 
the  plans  in  the  latter  group  are  also 
included  in  the  former,  thereby 
estimating  that  37,000  plans  covering 
1.4  million  participants  will  be  subject 
to  the  four  requirements  for  bona  fide 
wellness  programs. 

Limit  on  Dollar  Amoimt — Under  the 
first  requirement,  any  discount  or 
surcharge,  whether  applicable  to 
employee  premiums  or  benefit  levels, 
must  not  exceed  a  specified  percentage 
of  the  total  premium  for  employee-only 
coverage  under  the  plan.  The  proposed 
regulations  specify  three  alternative 
percentages:  10,  15,  and  20.  For 
purposes  of  this  discussion,  the 
Departments  examine  the  midpoint  of 
the  three  alternative  percentages,  15 
percent. 

The  Departments  lack  representative 
data  on  the  magnitude  of  the  discounts 
and  surcharges  applied  by  affected 
plans  today.  One  leading  consultant 
practicing  in  this  area  believes  that 
wellness  incentive  premium  discounts 
ranged  from  about  $60  to  about  $480 
annually  in  1998,  averaging  about  $240 
that  year.  Expressed  as  a  percentage  of 
average  total  premiimi  for  employee- 
only  coverage  that  year,  this  amounts  to 
a  range  of  about  3  percent  to  23  percent 
and  an  average  of  about  1 1  percent.  This 
suggests  that  most  affected  plans,  . 
including  some  whose  discoimts  are 
somewhat  larger  than  average,  already 
comply  with  the  first  requirement  and 
will  not  need  to  reduce  the  size  of  the 
discoimts  or  surcharges  they  apply.  It 
appears  likely,  however,  that  a  sizeable 
minority  of  plans — perhaps  a  few 
thousand  plans  covering  a  few  hundred 
thousand  participants — will  need  to 
reduce  the  size  of  their  discouints  or 
surcharges  in  order  to  comply  with  the 
first  requirement.  The  table  below 
summarizes  the  Departments' 
assiunptions  regarding  the  size  of 
discounts  and  surcharges  at  year  2000 
levels,  expressed  in  annual  amoimts. 

The  Departments  considered  the 
potential  economic  effects  of  requiring 
these  plans  to  reduce  the  size  of  their 
discoimts  or  surcharges.  These  effects 
are  likely  to  include  transfers  of  costs 
among  plan  sponsors  and  participants, 
as  well  as  new  economic  costs  and 
benefits. 


Single  employee  total 
premium  

Discount  or  Sur- 
charge: 
low 


average  

high  

Cap  on  discount  or 
surcharge  


Dollars 


$2,448 


70 
280 
560 

367 


Transfers  will  arise  as  plans  reduce 
discounts  and  surcharges.  Plan  sponsors 
can  exercise  substantial  control  over  the 
size  and  direction  of  these  transfers. 
Limiting  the  size  of  discounts  and 
surcharges  restricts  only  the  differential 
treatment  of  participants  who  satisfy 
wellness  program  standards  and  those 
who  do  not.  It  does  not,  for  example, 
restrict  plans  sponsors'  flexibility  to 
determine  the  respective  employer  and 
employee  shares  of  base  premiums. 
Possible  outcomes  include  a  transfer  of 
costs  to  plan  sponsors  from  participants 
who  satisfy  wellness  program  standards, 
from  plan  sponsors  to  participants  who 
do  not  satisfy  the  standards,  from 
participants  who  satisfy  the  standards  to 
those  who  do  not,  or  some  combination 
of  these. 

The  Departments  developed  a  very 
rough  estimate  of  the  total  amount  of 
transfers  that  might  derive  from  this 
requirement.  The  Departments'  estimate 
assumes  that  (1)  all  discounts  and 
surcharges  take  the  form  of  employee 
premium  discounts;  (2)  discounts  are 
distributed  evenly  within  both  the  low- 
to-average  range  and  the  average-to-high 
range,  and  are  distributed  across  these 
ranges  such  that  their  mean  equals  the 
assumed  average;  and  (3)  70  percent  of 
participants  qualify  for  the  discount. 
This  implies  that  just  more  than  one- 
fourth  of  plans  with  discounts  or 
surcharges  will  be  impacted  by  the  cap, 
and  that  these  plans'  current  discounts 
and  surcharges  exceed  the  cap  by  $86 
on  average.  The  9,600  affected  plans 
could  satisfy  this  requirement  by 
reducing  premiums  for  the  106,000 
participants  who  do  not  qualify  by  $86 
annually,  for  an  aggregate,  ongoing 
annual  transfer  of  approximately  $9 
million.  The  Departments  solicit 
comments  on  their  assumptions  and 
estimate,  and  would  welcome 
information  supportive  of  better 
estimates. 

New  economic  costs  and  benefits  may 
arise  if  changes  in  the  size  of  discounts 
or  surcharges  result  in  changes  in 
participant  behavior. 

Net  economic  welfare  might  be  lost  if 
some  wellness  programs'  effectiveness 
is  eroded,  but  the  magnitude  and 
incidence  of  such  effects  is  expected  to 
be  negligible.  Consider  a  wellness 
program  that  discounts  premiums  for 
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participants  who  take  part  in  an  exercise 
program.  It  is  plausible  that,  at  the 
margin,  a  few  participants  who  would 
take  part  in  order  to  obtain  a  discount 
of  between  $368  and  $560  annually  will 
not  take  part  to  obtain  a  discount  of 
$367.  This  might  represent  a  net  loss  of 
economic  welfare.  "This  effect  is 
expected  to  be  negligible,  however. 
Based  on  the  assumptions  specified 
above,  just  248,000  participants  now 
qualifying  for  discounts  would  be 
affected.  Reductions  in  discounts  are 
likely  to  average  about  $86  annually, 
which  amoimts  to  $7  per  month  or  $3 
per  biweekly  pay  period.  Employee 
premiums  are  often  deducted  from  pay 
pre-tax,  so  the  after  tax  value  of  these 
discounts  may  be  even  smaller. 
Moreover,  the  proposed  regulation  caps 
only  discounts  and  surcharges  applied 
to  sinularly  situated  individuals  in  the 
context  of  a  group  health  plans.  It  does 
not  restrict  plan  sponsors  from 
employing  other  motivational  tools  to 
encourage  participation  in  wellness 
programs.  According  to  the  Hewitt 
survey,  among  408  employers  that 
offered  incentives  for  participation  in 
wellness  programs,  24  percent  offered 
awards  or  gifts  and  62  percent  varied 
life  insurance  premiums,  while  just  14 
percent  varied  medical  premiums. 

On  the  other  hand,  net  economic 
welfare  likely  will  be  gained  in 
instances  where  large  premium 
differentials  would  otherwise  have 
served  to  discourage  enrollment  in 
health  plans  by  employees  who  did  not 
satisfy  wellness  program  requirements. 
Consider  a  plan  that  provides  a  very 
large  discoimt  for  non-smokers.  The 
very  high  employee  premiums  charged 
to  smokers  might  discourage  some  from 
enrolling  in  the  plan  at  all,  and  some  of 
these  might  be  uninsured  as  a  result.  It 
seems  unlikely  that  the  plan  sponsor 
would  respond  to  the  first  requirement 
of  the  proposed  regulation  by  raising 
premiums  drastically  for  all  non- 
smokers,  driving  many  out  of  the  plan. 
Instead,  the  plan  sponsor  would  reduce 
premiums  for  smokers,  and  more 
smokers  would  enroll.  This  would 
result  in  transfers  to  newly  enrolled 
smokers  from  the  plan  sponsor  (and 
possibly  from  non-smokers  if  the  plan 
sponsor  makes  other  changes  to 
compensation).  But  it  would  also  result 
in  net  gains  in  economic  welfare  from 
reduced  uninsurance. 

The  Departments  believe  that  the  net 
economic  gains  from  prohibiting 
discounts  and  surcharges  so  large  that 
they  could  discourage  enrollment  based 
on  health  factors  outweigh  any  net 
losses  that  might  derive  from  the 
negligible  reduction  of  some  employees' 
incentive  to  participate  in  wellness 


programs.  Comments  are  solicited  on 
the  magnitude  of  these  and  any  other 
effects  and  on  the  attendant  costs  and 
benefits. 

Reasonable  Design — Under  the  second 
requirement,  the  program  must  be 
reasonably  designed  to  promote  health 
or  prevent  disease.  The  Departments 
believe  that  a  program  that  is  not  so 
designed  would  not  provide  economic 
benefits,  but  would  serve  merely  to 
transfer  costs  from  plan  sponsors  to 
targeted  individuals  based  on  health 
factors.  This  requirement  therefore  is 
not  expected  to  impose  economic  costs 
but  might  prompt  transfers  of  costs  from 
otherwise  targeted  individuals  to  their 
plans'  sponsors  (or  to  other  participants 
in  their  plans  if  plan  sponsors  elect  to 
pass  these  costs  back  evenly  to  all 
participants).  Comments  received  by  the 
Departments  and  available  literature  on 
employee  wellness  programs,  however, 
suggest  that  existing  wellness  programs 
generally  satisfy  this  requirement.  The 
requirement  therefore  is  not  expected  to 
compel  plans  to  modify  existing 
wellness  programs.  It  is  not  expected  to 
entail  economic  costs  nor  to  prompt 
transfers.  The  Departments  would 
appreciate  comments  on  this  conclusion 
and  information  on  the  types  of  existing 
wellness  programs  (if  any)  that  would 
not  satisfy  requirement. 

Uniform  Availability — The  third 
requirement  provides  that  rewards 
under  the  program  must  be  available  to 
all  similarly  situated  individuals.  In 
particular,  the  program  must  allow  any 
individual  for  whom  it  would  be 
unreasonably  difficult  due  to  a  medical 
condition  to  satisfy  the  initial  program 
standard  an  opportunity  to  satisfy  a 
reasonable  alternative  standard. 
Comments  received  by  the  Departments 
and  available  literature  on  employee 
wellness  programs  suggest  that  some 
wellness  programs  do  not  currently 
satisfy  this  requirement  and  will  have  to 
be  modified.  Based  on  the  Hewitt 
survey,  the  Departments  estimate  that 
among  employers  that  provide 
incentives  for  employees  to  participate 
in  wellness  programs,  18  percent 
require  employees  to  achieve  a  low  risk 
behavior  to  qualify  for  the  incentive,  79 
percent  require  a  pledge  of  compliance, 
and  38  percent  require  participation  in 
a  program.  (These  numbers  sum  to  more 
than  100  percent  because  wellness 
programs  may  apply  more  than  one 
criterion.)  Depending  on  the  nature  of 
the  wellness  program,  it  might  be 
uru-easonably  difficult  due  to  a  medical 
condition  for  at  least  some  plan 
participants  to  achieve  the  behavior  or 
to  comply  with  or  participate  in  the 
program. 


The  Departments  identified  three 
broad  types  of  economic  impact  that 
might  arise  bom  the  third  requirement. 
First,  affected  plans  will  incur  some 
economic  cost  to  make  available 
reasonable  alternative  standards. 
Second,  additional  economic  costs  and 
benefits  may  arise  depending  on  the 
nature  of  alternatives  provided, 
individuals'  use  of  these  alternatives, 
and  any  changes  in  the  affected 
individuals'  behavioral  and  health 
outcomes.  Tturd,  some  costs  may  be 
transferred  from  individuals  who  would 
fail  to  satisfy  programs'  initial 
standards,  but  who  will  satisfy 
reasonable  alternative  standards  once 
available  (and  thereby  qualify  for 
associated  discounts),  to  plan  sponsors 
(or  to  other  participants  in  their  plans  if 
plan  sponsors  elect  to  pass  these  costs 
back  evenly  to  all  participants). 

The  Departments  note  that  some  plans 
that  apply  different  discounts  or 
surcharges  to  similarly  situated 
individuals  and  are  therefore  subject  to 
the  requirement  may  not  need  to 
provide  alternative  standards.  The 
requirement  provides  that  alternative 
standards  need  not  be  specified  or 
provided  until  a  participant  for  whom  it 
is  unreasonably  difficult  due  to  a 
medical  condition  to  satisfy  the  initial 
standard  seeks  such  an  alternative. 
Some  wellness  programs'  initial 
standards  may  be  such  that  no 
participant  would  ever  find  them 
unreasonably  difficult  to  satisfy  due  to 
a  medical  condition.  The  Departments 
reviewed  Hewitt  survey  data  on 
wellness  program  standards  and  criteria. 
Based  on  their  review  they  estimate  that 
20,000  of  the  35,000  potentially  affected 
plans  have  initial  wellness  program 
standards  that  might  be  unreasonably 
difficult  for  some  participants  to  satisfy 
due  to  a  medical  condition.  Moreover, 
because  alternatives  need  not  be  made 
available  until  they  are  sought  by 
qualified  plan  participants,  it  might  be 
possible  for  some  of  these  plans  to  go  for 
years  or  even  indefinitely  without 
needing  to  make  available  an  alternative 
standard.  This  could  be  particularly 
likely  for  small  plans.  The  most 
common  standards  for  wellness 
programs  pertain  to  smoking,  blood 
pressure,  and  cholesterol  levels, 
according  to  the  Hewitt  Survey.  Based 
on  U.S.  Centers  for  Disease  Control  and 
Management  data  on  the  incidence  of 
certain  health  habits  and  conditions  in 
the  general  population,  the  Departments 
estimate  that  among  companies  with  5 
employees,  about  one-fourth  probably 
employ  no  smokers,  and  about  one-third 
probably  employ  no  one  with  high 
blood  pressure  or  cholesterol. 
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Approximately  96  percent  of  all  plans 
with  potentially  difficult  initial 
wellness  program  standards  have  fewer 
than  100  participants. 

How  many  participants  might  qualify 
for,  seek,  and  ultimately  satisfy 
alternative  standards?  The  Departments 
lack  sufficient  data  to  estimate  these 
counts  with  confidence.  Rough 
estimates  were  developed  as  follows. 
The  Departments  examined  the  Hewitt 
survey  of  wellness  program  provisions 
and  U.S.  Centers  for  Disease  Control  and 
Prevention  statistics  on  the  incidence  of 
certain  health  habits  and  conditions  in 
the  general  population  in  order  to 
discern  how  wellness  programs'  initial 
standards  might  interact  with  plan 
participants'  health  habits  and  health 
status.  Based  on  these  data,  it  appears 
that  as  many  as  29  percent  of 
participants  in  plans  with  discounts  or 
surcharges,  or  394,000  individuals, 
might  fail  to  satisfy  wellness  programs' 
initial  standards.  Of  these, 
approximately  229,000  are  in  the  22,000 
plans  which  apply  standards  that  might 
be  unreasonably  difficult  due  to  a 
medical  condition  for  some  plan 
participants  to  satisfy,  the  Departments 
estimate.  The  standards  would  in  fact  be 
unreasonably  difficult  to  satisfy  for 
some  subset  of  these  individuals — 
148,000  by  the  Departments'  estimate. 
The  Departments  lack  any  basis  to 
estimate  how  many  of  these  will  avail 
themselves  of  an  alternative  standard,  or 
how  many  that  do  will  succeed  in 
satisfying  that  standard.  To  estimate  the 
potential  impact  of  this  requirement,  the 
IDepartments  considered  two 
assumptions:  an  upper  boimd 
assumption  under  which  all  148,000 
individuals  seek  and  satisfy  alternative 
standards,  and  an  alternative 
assumption  under  which  one-half  (or 
74,000)  seek  an  alternative  and  one-half 
of  those  (37,000)  satisfy  it. 

Where  plans  are  required  to  make 
available  reasonable  ^temative 
standards,  what  direct  costs  will  they 
incur?  The  regulation  does  not  prescribe 
a  particvilar  type  of  alternative  standard 
that  must  be  provided.  Instead,  it 
permits  plan  sponsors  flexibility  to 
provide  any  reasonable  alternative.  The 
Departments  expect  that  plans  sponsors 
will  select  alternatives  that  entail  the 
minimum  net  costs  (or,  stated 
differently,  the  maximum  net  benefits) 
that  are  possible.  Plan  sponsors  may 
select  low-cost  alternatives,  such  as 
requiring  an  individual  for  whom  it 
would  be  imreasonably  difficult  to  quit 
smoking  (and  thereby  qualify  for  a  non- 
smoker  discount)  to  attend  a  smoking 
cessation  program  that  is  available  at 
little  or  no  cost  in  the  community,  or  to 
watch  educational  videos  or  review 


educational  literature.  Plan  sponsors 
presumably  will  select  higher-cost 
alternatives  only  if  they  thereby  derive 
offsetting  benefits,  such  as  a  higher 
smoking  cessation  success  rate.  The 
Departments  also  note  that  the  number 
of  plans  with  initial  wellness  program 
standards  that  might  be  imreasonably 
difficult  for  some  participants  to  satisfy 
is  probably  small  (having  been 
estimated  at  22,000,  or  1  percent  of  all 
plans),  as  is  the  number  of  individuals 
who  would  take  advantage  of  alternative 
standards  (estimated  at  between  74,000 
and  148,00,  or  between  0.1  percent  and 
0.2  percent  of  all  participants). 

It  seems  reasonable  to  presimie  that 
the  net  cost  plan  sponsors  will  inciir  in 
the  provision  of  alternatives,  including 
transfers  as  well  as  new  economic  costs 
and  benefits,  will  not  exceed  the 
transfer  cost  of  providing  discounts  (or 
waiving  surcharges)  for  all  plan 
participants  who  qualify  for 
alternatives,  which  is  estimated  below 
at  between  $9  million  and  $37  million. 
It  is  likely  that  many  plan  sponsors  will 
find  more  cost  effective  ways  to  satisfy 
this  requirement,  and  that  the  true  net 
cost  to  them  will  therefore  be  much 
smaller  than  this.  The  Departments  have 
no  basis  for  estimating  the  magnitude  of 
the  cost  of  providing  alternative 
standards  or  of  potential  offsetting 
benefits,  however,  and  therefore  solicit 
comments  firom  the  public  on  this 
question. 

What  other  economic  costs  and 
benefits  might  arise  where  alternative 
standards  are  made  available?  A  large 
number  of  outcomes  are  possible. 
Consider  a  program  that  provides 
premium  discounts  for  non-smokers. 

It  is  possible  that  some  individuals 
who  would  have  quit  smoking  in  order 
to  qualify  for  a  discount  will 
nonetheless  find  it  unreasonably 
difficult  to  quit  and  will  obtain  the 
discount  while  continuing  to  smoke  by 
satisfying  an  alternative  standard.  This 
would  represent  a  net  loss  of  economic 
welfare  from  increased  smoking. 

On  the  other  hand,  consider 
individuals  who,  in  the  context  of  the 
initial  program,  are  unable  or  unwilling 
to  quit  smoking.  It  seems  likely  that 
some  of  these  individuals  could  quit 
with  appropriate  assistance,  and  that 
some  alternative  standards  provided  by 
plan  sponsors  will  provide  such 
assistance.  In  such  cases,  a  program 
which  had  the  effect  of  shifting 
premium  costs  to  smokers  would  be 
transformed  into  one  that  successfully 
reduced  smoking.  This  would  represent 
a  net  ^ain  of  economic  welfare. 

Which  scenario  is  more  likely?  The 
Departments  have  no  concrete  basis  for 
answering  this  question,  and  therefore 


solicit  comments  on  it.  However,  the 
Departments  note  that  plan  sponsors 
will  have  strong  motivation  to  identify 
and  provide  alternative  standards  that 
have  positive  net  economic  effects.  They 
will  be  disinclined  to  provide 
alternatives  that  imdermine  their  overall 
wellness  program  and  worsen 
behavioral  and  health  outcomes,  or  that 
make  financial  rewards  available  absent 
meaningful  efforts  by  participants  to 
improve  their  health  habits  and  health. 
Instead  they  will  be  inclined  to  provide 
alternatives  that  sustain  or  reinforce 
plan  participants'  incentive  to  improve 
their  health  habits  and  health,  and/or 
that  help  participants  make  such 
improvements.  It  therefore  seems  likely 
that  gains  in  economic  welfare  from  this 
requirement  will  equal  or  outweigh 
losses.  The  Departments  anticipate  that 
the  requirement  to  provide  reasonable 
alternative  standards  will  reduce 
instances  where  wellness  programs 
serve  only  to  shift  costs  to  higher  risk 
individuals  and  increase  instances 
where  programs  succeed  at  helping  high 
risk  individuals  improve  their  health 
habits  and  health. 

What  transfers  of  costs  might  derive 
bom  the  availability  of  (and 
participants'  satisfaction  of)  alternative 
standards?  The  transfers  arising  from 
this  requirement  may  take  the  form  of 
transfers  to  participants  who  satisfy  new 
alternative  wellness  program  standards 
from  plan  sponsors,  to  such  participants 
from  other  participants,  or  some 
combination  of  these.  The  Departments 
estimated  potential  transfers  as  follows. 
Assiuning  average  annual  total 
premiums  for  employee-only  coverage 
of  $2,448,3  tije  maximum  allowable 
discount  of  15  percent  amoimts  to  $367 
per  year.  As  noted  earlier,  discounts 
under  existing  wellness  programs 
appear  to  average  about  1 1  percent  (or 
$280  per  year  for  a  plan  costing  $2,448), 
ranging  from  3  percent  ($70)  to  23 
percent  ($560).  Reducing  all  discoimts 
greater  than  $367  per  year  to  that 
amount  will  reduce  the  average,  perhaps 
to  about  $251.  Assuming  that  the  37,000 
to  148,000  participants  who  satisfy 
alternative  standards  would  not  have 
satisfied  the  wellness  programs'  initial 
standards,  the  transfers  attributable  to 
their  discounts  and  hence  to  this 
requirement  would  amount  to  between 
$9  million  and  $37  million.  The 
Departments  solicit  comments  on  their 
assumptions  and  estimates  regarding 


^  Average  level  based  on  the  Kaiser  Family 
Foundation/Health  Research  and  Education  Trust 
Survey  of  Employer-Sponsored  Health  benefits, 
1999.  projected  by  the  Departments  to  2000  levels. 
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transfers  that  may  derive  from  this 
requirement. 

Disclosure  of  Alternatives' 
Availability — The  fourth  requirement 
provides  that  plan  materials  describing 
wellness  plan  standards  must  disclose 
the  availability  of  reasonable  alternative 
standards.  This  requirement  will  affect 
the  37,000  plans  that  apply  discounts  or 
surcharges.  These  plans  will  incur 
economic  costs  to  revise  affected  plan 
materials.  The  37,000  to  148,000 
participants  who  will  succeed  at 
satisfying  these  alternative  standards 
will  benefit  from  these  disclosures.  The 
disclosures  need  not  specify  what 
alternatives  are  available,  and  the 
regulation  provides  model  language  that 
can  be  used  to  satisfy  this  requirement 
The  Departments  generally  account 
elsewhere  for  plans'  cost  of  updating 
such  materials  to  reflect  changes  in  plan 
provisions  as  required  under  various 
disclosiire  requirements  and  as  is  part  of 
usual  business  practice.  This  particular 
requirement  is  expected  to  represent  a 
negligible  fraction  of  the  ongoing  cost  of 
updating  plans'  materials,  and  is  not 
separately  accounted  for  here. 

List  of  Subiects 

26  CFR  Part  54 

Excise  taxes.  Health  care.  Health 
insurance,  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  2590 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act,  Health 
care.  Health  insurance.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  146 

Health  care.  Health  insurance, 
Reporting  and  recordkeeping 
requirements,  and  State  regulation  of 
health  insurance. 

Proposed  Amendments  to  the 
Regulatioiu 

Accordingly.  26  CFR  part  54  is 
proposed  to  he  amended  as  follows: 

PART  54^-PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  54.9802-1  is  amended 
by  adding  text  to  paragraph  (b)  to  read 
as  follows: 

f  54.9802-1    Prohibiting  discrimination 
against  participants  and  tieneficiaries 
based  on  a  health  factor. 


(f)  Bona  fide  wellness  programs — (1) 
Definition.  A  wellness  program  is  a  bona 


fide  wellness  program  if  it  satisfies  the 
requirements  of  paragraphs  (fHl)(i) 
through  (f)(l)(iv)  of  this  section. 
However,  a  wellness  program  providing 
a  reward  that  is  not  contingent  on 
satisfying  a  standard  related  to  a  health 
factor  does  not  violate  this  section  even 
if  it  does  not  satisfy  the  requirements  of 
this  paragraph  (f)  for  a  bona  fide 
wellness  program. 

(i)  The  reward  for  the  wellness 
program,  coupled  with  the  reward  far 
other  wellness  programs  with  respect  to 
the  plan  that  reqiiire  sati^ction  of  a 
standard  related  to  a  health  factor,  must 
not  exceed  (10/15/20)  percent  of  the     ' 
cost  of  employee-only  coverage  imder 
the  plan.  For  this  purpose,  the  cost  of 
employee-only  coverage  is  determined 
based  on  the  totaLamoimt  of  employer 
and  employee  contributions  for  the 
benefit  package  under  which  the 
employee  is  receiving  coverage.  A 
reward  can  be  in  the  form  of  a  discount, 
a  rebate  of  a  premium  or  contribution, 
or  a  waiver  of  all  or  part  of  a  cost- 
sharing  mechanism  (such  as 
deductibles,  copayments,  or 
coinsurance),  or  the  absence  of  a 
surcharge. 

(ii)  The  program  must  be  reasonabfy 
designed  to  promote  good  health  or 
prevent  disease.  For  this  purpose,  a 
program  is  not  reasonably  designed  to 
promote  good  health  or  prevent  disease 
imless  the  program  gives  individuals 
eligible  for  the  program  the  opportunity 
to  qualify  for  the  reward  under  the 
program  at  least  once  per  year. 

(iii)  The  reward  unaer  the  program 
must  be  available  to  all  similarly 
situated  individuals.  A  reward  is  not 
available  to  all  similarly  situated 
individuals  for  a  period  unless  the 
program  allows — 

(A)  A  reasonable  alternative  standard 
to  obtain  the  reward  to  any  individual 
for  whom,  for  that  period,  it  is 
unreasonably  difficult  due  to  a  medical 
condition  to  satisfy  the  otherwise 
applicable  standard  for  the  reward;  and 

(B)  A  reasonable  alternative  standard 
to  obtain  the  reward  to  any  individual 
for  whom,  for  that  period,  it  is 
medically  inadvisable  to  attempt  to 
satisfy  the  otherwise  applicable 
standard  for  the  reward. 

(iv)  The  plan  must  disclose  in  all  plan 
materials  describing  the  terms  of  the 
program  the  availability  of  a  reasonable 
alternative  standard  required  imder 
paragraph  (f)(l)(iii)  of  this  section. 
(However,  in  plan  materials  that  merely 
mention  that  a  program  is  available, 
without  describing  its  terms,  this 
disclosure  is  not  required.)  The 
following  language,  or  substantially 
similar  language,  can  be  used  to  satisfy 
this  requirement:  "If  it  is  unreasonably 


difficult  due  to  a  medical  condition  for 
you  to  achieve  the  standards  for  the 
reward  imder  this  program,  or  if  it  is 
medically  inadvisable  for  you  to  attempt 
to  achieve  the  standards  for  the  reward 
imder  this  program,  call  us  at  [insert 
telephone  number]  and  we  will  work 
with  you  to  develop  another  way  to 
qualify  for  the  reward."  In  addition, 
other  examples  of  language  that  would 
satisfy  this  requirement  are  set  forth  in 
Examples  4,5,  and  6  of  paragraph  (f)(2) 
of  this  section. 

(2)  Examples.  The  rules  of  this 
paragraph  (f)  are  illustrated  by  the 
following  examples: 

Example  J .  (i)  Facts.  A  group  health  plan 
offers  a  wellness  program  to  participants  and 
beneficiaries  undw  which  the  plan  provides 
memberships  to  a  local  fitness  center  at  a 
discount 

(ii)  Conclusion.  In  this  Example  1,  the 
reward  under  the  program  is  not  contingent 
on  satisfying  any  standard  that  is  related  to 
a  health  factor.  Therefore,  there  is  no 
discrimination  based  on  a  health  factor  under 
either  p>aragraph  (b)  or  (c)  of  this  section  and 
the  requirements  for  a  bona  fide  wellness 
program  do  not  ai^ly. 

Example  2.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan.  The  annual  premium  for 
employee-only  coverage  is  S2,4O0  (of  which 
the  employer  pays  $1,800  per  year  and  the 
employee  pays  $600  per  year).  The  plan 
implements  a  wellness  program  that  offers  a 
$240  rebate  on  premiums  to  program 
enroUees. 

(ii)  Conclusion.  In  this  Example  2.  the 
program  satisfies  the  requirements  of 
paragraph  (f)(l)(i)  of  this  section  because  the 
reward  for  the  wellness  program.  S240,  does 
not  exceed  (10/15/20)  percent  of  the  total 
annual  cost  of  employee-only  coverage. 
[$240/$360/$480l.  ($2,400  x  [10/15/20]%  = 
($240/$360/$480].) 

Example  3.  (i)  Facts.  A  group  health  plan 
gives  an  annual  premium  discount  of  [10/15/ 
20]  percent  of  the  cost  of  employee-only 
coverage  to  participants  who  adhere  to  a 
wellness  program.  The  wellness  program 
consists  solely  of  giving  an  annual 
cholesterol  test  to  participants.  Those 
participants  who  achieve  a  count  under  200 
receive  the  premium  discount  for  the  year. 

(ii)  Conclusion.  In  this  Example  3,  the 
program  is  not  a  bona  fide  wellness  program. 
The  program  fails  to  satisfy  the  requirement 
of  being  available  to  all  similarly  situated 
individuals  because  some  participants  may 
be  unable  to  achieve  a  cholesterol  count  of 
under  200  and  the  plan  does  not  make 
available  a  reasonable  alternative  standard 
for  obtaining  the  premium  discoimt.  (In 
addition,  plan  materials  describing  the 
program  are  required  to  disclose  the 
availability  of  the  reasonable  alternative 
standard  for  obtaining  the  premium 
discount.)  Thus,  the  premium  discoiuit 
violates  paragraph  (c)  of  this  section  because 
it  may  require  an  individual  to  pay  a  higher 
premium  based  on  a  health  factor  of  the 
individual  than  is  required  of  a  similarly 
situated  individual  imder  the  plan. 

Example  4.  (i)  Facts.  Same  facts  as 
Example  3,  except  that  if  it  is  unreasonably 
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difficult  due  to  a  medical  condition  for  a 
participant  to  achieve  the  tai^geted  cholesterol 
count  (or  if  it  is  medically  inadvisable  for  a 
participant  to  attempt  to  achieve  the  targeted 
cholesterol  count),  the  plan  will  make 
available  a  reasonable  alternative  standard 
that  takes  the  relevant  medical  condition  into 
account.  In  addition,  all  plan  materials 
describing  the  terms  of  the  program  include 
the  following  statement:  "If  it  is 
unreasonably  difficult  due  to  a  medical 
condition  for  you  to  achieve  a  cholesterol 
count  under  200,  or  if  it  is  medically 
inadvisable  for  you  to  attempt  to  achieve  a 
count  under  200,  call  us  at  the  number  below 
and  we  will  work  with  you  to  develop 
another  way  to  get  the  discount."  Individual 
D  is  unable  to  achieve  a  cholesterol  coimt 
under  200.  The  plan  accommodates  D  by 
making  the  discount  available  to  D,  but  only 
if  D  complies  with  a  low-cholesterol  diet. 

(ii)  Conclusion.  In  this  Example  5,  the 
program  is  a  bona  fide  wellness  program 
because  it  satisfies  the  four  requirements  of 
this  paragraph  (f).  First,  the  program 
complies  with  the  limits  on  rewards  under  a 
program.  Second,  it  is  reasonably  designed  to 
promote  good  health  or  prevent  disease. 
Third,  the  reward  under  the  program  is 
available  to  all  similarly  situated  individuals 
because  it  acconmiodates  Individuals  for 
whom  it  is  unreasonably  difficult  due  to  a 
medical  condition  to  achieve  the  targeted 
count  (or  for  whom  it  is  medically 
inadvisable  to  attempt  to  achieve  the  targeted 
count)  in  the  prescribed  period  by  providing 
a  reasonable  alternative  standard.  Fourth,  the 
plan  discloses  in  all  materials  describing  the 
terms  of  the  program  the  availability  of  a 
reasonable  alternative  standard.  Thus,  the 
premium  discount  does  not  violate  this 
section. 

Example  5.  (i)  Facts.  A  group  health  plan 
will  waive  the  $250  annual  deductible 
(which  is  less  than  [10/15/20]  percent  of  the 
annual  cost  of  employee-only  coverage  under 
the  plan)  for  the  following  year  for 
participants  who  have  a  body  mass  index 
between  19  and  26,  determined  shortly 
before  the  begiiming  of  the  year.  However, 
any  peuticipant  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to  attain 
this  standard  (and  any  participant  for  whom 
it  is  medically  inadvisable  to  attempt  to 
achieve  this  standard)  during  the  plan  year 
is  given  the  same  discount  if  the  participant 
walks  for  20  minutes  three  days  a  week.  Any 
participant  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to  attain 
either  standard  (and  any  participant  for 
whom  it  is  medically  inadvisable  to  attempt 
to  achieve  either  standard  during  the  year)  is 
given  the  same  discount  if  the  individual 
satisfies  a  reasonable  alternative  standard 
that  is  tailored  to  the  individual's  situation. 
All  plan  materials  describing  the  terms  of  the 
wellness  program  include  the  following 
statement:  "If  it  is  unreasonably  difficult  due 
to  a  medical  condition  for  you  to  achieve  a 
body  mass  index  between  19  and  26  (or  if  it 
is  medically  inadvisable  for  you  to  attempt  to 
achieve  this  body  mass  index)  this  year,  your 
deductible  will  be  waived  if  you  walk  for  20 
minutes  three  days  a  week.  If  you  cannot 
follow  the  walking  program,  call  us  at  the 
number  above  and  we  will  work  with -you  to 


develop  another  way  to  have  your  deductible 
waived,  such  as  a  dietary  regimen." 

(ii)  Conclusion.  In  this  Example  5,  the 
program  is  a  bona  fide  wellness  program 
because  it  satisfies  the  four  requirements  of 
this  paragraph  (f).  First,  the  program 
complies  with  the  limits  on  rewards  under  a 
program.  Second,  it  is  reasonably  designed  to 
promote  good  health  or  prevent  disease. 
Third,  the  reward  under  the  program  is 
available  to  all  similarly  situated  individuals 
because  it  generally  accommodates 
individuals  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to 
achieve  (or  for  whom  it  is  medically 
inadvisable  to  attempt  to  achieve)  the 
targeted  body  mass  index  by  providing  a 
reasonable  alternative  standard  (walking)  and 
it  accommodates  individuals  for  whom  it  is 
unreasonably  difficult  due  to  a  medical 
condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  walk  by  providing 
an  alternative  standard  that  is  reasonable  for 
the  individual.  Fourth,  the  plan  discloses  in 
all  materials  describing  the  terms  of  the 
program  the  availability  of  a  reasonable 
alternative  standard  for  every  individual. 
Thus,  the  waiver  of  the  deductible  does  not 
violate  this  section. 

Example  6.  (i)  Facts.  In  conjunction  with 
an  aimual  open  enrollment  period,  a  group 
health  plan  provides  a  form  for  participants 
to  certify  that  they  have  not  used  tobacco 
products  in  the  preceding  twelve  months. 
Participants  who  do  not  provide  the 
certification  are  assessed  a  surcharge  that  is 
[10/15/20]  percent  of  the  cost  of  employee- 
only  coverage.  However,  all  plan  materials 
describing  the  terms  of  the  wellness  program 
include  the  follov«ring  statement:  "If  it  is 
unreasonably  difficult  due  to  a  medical 
condition  for  you  to  meet  the  requirements 
under  this  program  (or  if  it  is  medically 
inadvisable  for  you  to  attempt  to  meet  the 
requirements  of  this  program),  we  will  make 
available  a  reasonable  alternative  standard 
for  you  to  avoid  this  surcharge."  It  is 
unreasonably  difficult  for  Individual  E  to 
stop  smoking  cigarettes  due  to  an  addiction 
to  nicotine  (a  medical  condition).  The  plan 
accommodates  E  by  requiring  E  to  participate 
in  a  smoking  cessation  program  to  avoid  \he 
surcharge.  E  can  avoid  the  surcharge  for  as 
long  as  E  participates  in  the  program, 
regardless  of  whether  E  stopts  smoking  (as 
long  as  E  continues  to  be  addicted  to 
nicotine). 

(ii)  Conclusion.  In  this  Example  6,  the 
premium  surcharge  is  permissible  as  a  bona 
fide  wellness  program  because  it  satisfies  the 
four  requirements  of  this  paragraph  (f).  First, 
the  program  complies  with  the  limits  on 
rewards  under  a  program.  Second,  it  is 
reasonably  designed  to  promote  good  health 
or  prevent  disease.  Third,  the  reward  under 
the  program  is  available  to  all  similarly 
situated  individuals  because  it 
accommodates  individuals  for  whom  it  is 
unreasonably  difficult  due  to  a  medical 
condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  quit  using  tobacco 
products  by  providing  a  reasonable 
alternative  standard.  Fourth,  the  plan 
discloses  in  all  materials  describing  the  terms 
of  the  program  the  availability  of  a  reasonable 


alternative  standard.  Thus,  the  premium 
surcharge  does  not  violate  this  section. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

For  the  reasons  set  forth  above.  29 
CFR  Part  2590  is  proposed  to  be 
amended  as  follows: 

PART  2590  [AMENDED]— RULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  PORTABILITY  AND" 
RENEWABILITY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  2590 
continues  to  read  as  follows: 

Authority.  Sees.  107,  209,  505,  701-703. 
711-713,  and  731-734  of  ERISA  (29  U.S.C. 
1027, 1059.  1135,  1171-1173,  1181-1183. 
and  1191-1194),  as  amended  by  HIPAA 
(Public  Law  104-191. 110  Stat.  1936).  MHPA 
and  NMHPA  (Public  Law  104-204. 110  Stat. 
2935),  and  WHCRA  (Public  Law  105-277, 
112  Stat.  2681-436),  section  101(g)(4)  of 
HIPAA,  and  Secretary  of  Labor's  Order  No. 
1-87,  52  FR  13139.  April  21,  1987. 

2.  Section  2590.702  is  proposed  to  be 
amended  by  adding  text  to  paragraph  (b) 
to  read  as  follows: 

§2590.702    Prohibiting  discrimination 
against  participants  and  tienaficiaries 
tMsed  on  a  haalth  factor. 

***** 

(f)  Bona  fide  wellness  programs — (1) 
Definition.  A  wellness  program  is  a  bona 
fide  wellness  program  if  it  satisfies  the 
requirements  of  paragraphs  (f)(l)(i) 
through  (0(l)(iv)  of  this  section. 
However,  a  wellness  program  providing 
a  reward  that  is  not  contingent  on 
satisfying  a  standard  related  to  a  health 
factor  does  not  violate  this  section  even 
if  it  does  not  satisfy  the  requirements  of 
this  paragraph  (f)  for  a  bona  fide 
wellness  program. 

(i)  The  reward  for  the  wellness 
program,  coupled  with  the  reward  for 
other  wellness  programs  with  respect  to 
the  plan  that  require  satisfaction  of  a 
standard  related  to  a  health  factor,  must 
not  exceed  [10/15/20]  percent  of  the 
cost  of  employee-only  coverage  under 
the  plan.  For  this  purpose,  the  cost  of 
employee-only  coverage  is  determined 
based  on  the  total  amount  of  employer 
and  employee  contributions  for  the 
benefit  package  imder  which  the 
employee  is  receiving  coverage.  A 
reward  can  be  in  the  form  of  a  discoimt, 
a  rebate  of  a  premium  or  contribution, 
or  a  waiver  of  all  or  part  of  a  cost- 
sharing  mechanism  (such  as 
deductibles,  copayments,  or 
coinsurance),  or  the  absence  of  a 
surcharge. 

(ii)  The  program  must  be  reasonably 
designed  to  promote  good  health  or 
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prevent  disease.  For  this  piupose,  a 
program  is  not  reasonably  designed  to 
promote  good  health  or  prevent  disease 
unless  the  program  gives  individuals 
eligible  for  the  program  the  opporttmity 
to  qualify  for  the  reward  under  the 
program  at  least  once  per  year. 

(iii)  The  reward  imder  the  program 
must  be  available  to  all  similarly 
situated  individuals.  A  reward  is  not 
available  to  all  similarly  situated 
individuals  for  a  period  unless  the 
program  allows — 

(A)  A  reasonable  alternative  standard 
to  obtain  the  reward  to  any  individual 
for  whom,  for  that  period,  it  is 
unreasonably  difficult  due  to  a  medical 
condition  to  saUsfy  the  otherwise 
applicable  standard  for  the  reward;  and 

(B)  A  reasonable  alternative  standard 
to  obtain  the  reward  to  any  individual 
for  whom,  for  that  period,  it  is 
medically  inadvisable  to  attempt  to 
satisfy  the  otherwise  applicable 
standard  for  the  reward. 

(iv)  The  plan  or  issuer  must  disclose 
in  all  plan  materials  describing  the 
terms  of  the  program  the  availability  of 
a  reasonable  alternative  standard 
required  under  paragraph  (f)(l)(iii)  of 
this  section.  (However,  in  plan  materials 
that  merely  mention  that  a  program  is 
available,  without  describing  its  terms, 
this  disclosure  is  not  required.)  The 
following  language,  or  substantially 
similar  language,  can  be  used  to  satisfy 
this  requirement:  "If  it  is  imreasonably 
difficult  due  to  a  medical  condition  for 
you  to  achieve  the  standards  for  the 
reward  under  this  program,  or  if  it  is 
mjedically  inadvisable  for  you  to  attempt 
to  achieve  the  standards  for  the  reward 
under  this  program,  call  us  at  [insert 
telephone  number]  and  we  will  work 
with  you  to  develop  another  way  to 
qualify  for  the  reward."  Li  addition, 
other  examples  of  language  that  would 
satisfy  this  requirement  are  set  forth  in 
Examples  4.  5.  and  6  of  paragraph  (f)(2) 
of  this  section. 

(2)  Examples.  The  rules  of  this 
paragraph  (f)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  A  group  health  plan 
offers  a  wellness  program  to  participants  and 
beneficiaries  under  which  the  plan  provides 
memberships  to  a  local  fitness  center  at  a 
discount. 

(ii)  Conclusion.  In  this  Example  1,  the 
reward  under  the  program  is  not  contingent 
on  satisfying  any  standard  that  is  related  to 
a  health  factor.  "Therefore,  there  is  no 
discrimination  based  on  a  health  factor  under 
either  paragraph  (b)  or  (c)  of  this  section  and 
the  requirements  for  a  bona  fide  wellness 
program  do  not  apply. 

Example  2.  (i)  Facts.  An  employer  sponsors 
a  group  health  plan.  The  aimual  premium  for 
employee-only  coverage  is  $2,400  (of  which 
the  employer  pays  $1,800  per  year  and  the 


employee  pays  $600  per  year).  The  plan 
implements  a  wellness  program  that  offers  a 
$240  rebate  on  premiums  to  program 
enrollees. 

(ii)  Conclusion.  In  this  Example  2,  the 
program  satisfies  the  requirements  of 
paragraph  (f)(l)(i)  of  this  section  because  the 
reward  for  the  wellness  program,  $240,  does 
not  exceed  [10/15/20]  percent  of  the  total 
annual  cost  of  employee-only  coverage, 
[$240/$360/$480].  ($2,400  x  [10/15/20]%  = 
[$240/$360/$480].) 

Example  3.  (i)  Facts.  A  group  health  plan 
gives  an  annual  premium  discount  of  [10/15/ 
20]  percent  of  the  cost  of  employee-only 
coverage  to  participants  who  adhere  to  a 
wellness  program.  The  wellness  program 
consists  solely  of  giving  an  annual 
cholesterol  test  to  participants.  Those 
participants  who  achieve  a  count  under  200 
receive  the  premium  discount  for  the  year. 

(ii)  Conclusion.  In  this  Example  3,  the 
program  is  not  a  bona  fide  wellness  program. 
The  program  fails  to  satisfy  the  requirement 
of  being  available  to  all  similarly  situated 
individuals  because  some  participants  may 
be  unable  to  achieve  a  cholesterol  count  of 
under  200  and  the  plan  does  not  make 
available  a  reasonable  alternative  standard 
for  obtaining  the  premium  discount.  (In 
addition,  plan  materials  describing  the 
program  are  required  to  disclose  the 
availabilify  of  the  reasonable  alternative 
standard  for  obtaining  the  premium 
discount.)  Thus,  the  premium  discount 
violates  paragraph  (c)  of  this  section  because 
it  may  require  an  individual  to  pay  a  higher 
premium  based  on  a  health  factor  of  the 
individual  than  is  required  of  a  similarly 
situated  individual  under  the  plan. 

Example  4.  (i)  Facts.  Same  facts  as 
Example  3,  except  that  if  it  is  unreasonably 
difficult  due  to  a  medical  condition  for  a 
participant  to  achieve  the  targeted  cholesterol 
count  (or  if  it  is  medically  inadvisable  for  a 
participant  to  attempt  to  achieve  the  targeted 
cholesterol  count),  the  plan  will  make 
available  a  reasonable  alternative  standard 
that  takes  the  relevant  medical  condition  into 
account.  In  addition,  all  plan  materials 
describing  the  terms  of  the  program  include 
the  following  statement:  "If  it  is 
unreasonably  difficult  due  to  a  medical 
condition  for  you  to  achieve  a  cholesterol 
count  under  200,  or  if  it  is  medically 
inadvisable  for  you  to  attempt  to  achieve  a 
count  under  200,  call  us  at  the  number  below 
and  we  will  work  with  you  to  develop 
another  way  to  get  the  discount."  Individual 
D  is  unable  to  achieve  a  cholesterol  count 
under  200.  The  plan  accommodates  D  by 
making  the  discount  available  to  D,  but  only 
if  D  complies  with  a  low-cholesterol  diet, 
(ii)  Conclusion.  In  this  Example  4.  the 
program  is  a  bona  fide  wellness  program 
because  it  satisfies  the  four  requirements  of 
this  paragraph  (f).  First,  the  program 
complies  with  the  limits  on  rewards  under  a 
program.  Second,  it  is  reasonably  designed  to 
promote  good  health  or  prevent  disease. 
Third,  the  reward  under  the  program  is 
available  to  all  similarly  situated  individuals 
because  it  accommodates  individuals  for 
whom  it  is  uiu^asonably  difficult  due  to  a 
medical  condition  to  achieve  the  targeted 
count  (or  for  whom  it  is  medically 


inadvisable  to  attempt  to  achieve  the  targeted 
count)  in  the  prescribed  period  by  providing 
a  reasonable  alternative  standard.  Fourth,  the 
plan  discloses  in  all  materials  describing  the 
terms  of  the  program  the  availability  of  a 
reasonable  alternative  standard.  Thus,  the 
premium  discount  does  not  violate  this 
section. 

Example  5.  (i)  Facts.  A  group  health  plan 
will  waive  the  $250  annual  deductible 
(which  is  less  than  [10/15/20]  percent  of  the 
annual  cost  of  employee-only  coverage  under 
the  plan)  for  the  following  year  for 
participants  who  have  a  body  mass  index 
between  19  and  26,  determined  shortly 
before  the  beginning  of  the  year.  However, 
any  participant  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to  attain 
this  standard  (and  any  participant  for  whom 
it  is  medically  inadvisable  to  attempt  to 
achieve  this  standard)  during  the  plan  year 
is  given  the  same  discount  if  the  participant 
walks  for  20  minutes  three  days  a  week.  Any 
participant  for  whom  it  is  uiueasonably 
difficult  due  to  a  medical  condition  to  attain 
either  standard  (and  any  participant  for 
whom  it  is  medically  inadvisable  to  attempt 
to  achieve  either  standard  during  the  year)  is 
given  the  same  discount  if  the  individual 
satisfies  a  reasonable  alternative  standard 
that  is  tailored  to  the  individual's  situation. 
All  plan  materials  describing  the  terms  of  the 
wellness  program  include  the  following 
statement:  'If  it  is  unreasonably  difficult  due 
to  a  medical  condition  for  you  to  achieve  a 
body  mass  index  between  19  and  26  (or  if  it 
is  medically  inadvisable  for  you  to  attempt  to 
achieve  this  body  mass  index)  this  year,  your 
deductible  will  be  waived  if  you  walk  for  20 
minutes  three  days  a  week.  If  you  cannot 
follow  the  walking  program,  call  us  at  the 
number  above  and  we  will  work  with  you  to 
develop  another  way  to  have  your  deductible 
waived,  such  as  a  dietary  regimen." 

(ii)  Conclusion.  In  this  Example  5.  the 
program  is  a  bona  fide  wellness  program 
because  it  satisfies  the  four  requirements  of 
this  paragraph  (f).  First,  the  program 
complies  with  the  Umits  on  rewards  under  a 
program.  Second,  it  is  reasonably  designed  to 
promote  good  health  or  prevent  disease. 
Third,  the  reward  under  the  program  is 
available  to  all  similarly  situated  individuals 
because  it  generally  accommodates 
individuals  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to 
achieve  (or  for  whom  it  is  medically 
inadvisable  to  attempt  to  achieve)  the 
targeted  body  mass  index  by  providing  a 
reasonable  alternative  standard  (walking)  and 
it  accommodates  individuals  for  whom  it  is 
unreasonably  difficult  due  to  a  medical 
condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  walk  by  providing 
an  alternative  standard  that  is  reasonable  for 
the  individual.  Fourth,  the  plan  discloses  in 
all  materials  describing  the  terms  of  the 
program  the  availability  of  a  reasonable 
alternative  standard  for  every  individual. 
Thus,  the  waiver  of  the  deductible  does  not 
violate  this  section. 

Example  6.  (i)  Facts.  In  conjunction  with 
an  aimual  open  enrollment  period,  a  group 
health  plan  provides  a  form  for  participants 
to  certify  that  they  have  not  used  tobacco 
products  in  the  preceding  twelve  months. 
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Participants  who  do  not  provide  the 
certification  are  assessed  a  surcharge  that  is 
(10/15/20)  percent  of  the  cost  of  employee- 
only  coverage.  However,  all  plan  materials 
describing  the  terms  of  the  wellness  program 
include  the  following  statement:  "If  It  is 
unreasonably  difRcuh  due  to  a  health  factor 
for  you  to  meet  the  requirements  under  this 
program  (or  if  it  is  medically  inadvisable  for 
you  to  attempt  to  meet  the  requirements  of 
this  program),  we  will  make  available  a 
reasonable  alternative  standard  for  you  to 
avoid  this  surcharge."  It  is  unreasonably 
difficult  for  Individual  E  to  stop  smoking 
cigarettes  due  to  an  addiction  to  nicotine  (a 
medical  condition).  The  plan  accommodates 
£by  requiring  £  to  participate  in  a  smoking 
cassation  program  to  avoid  the  surcharge.  E 
can  avoid  the  surcharge  for  as  long  as  E 
participates  in  the  program,  regardless  of 
whether  E  stops  smoking  (as  long  as  E 
continues  to  be  addicted  to  nicotine). 

(ii)  Conclusion.  In  this  Example  6,  the 
premium  surcharge  is  permissible  as  a  bona 
fide  wellness  program  because  it  satisfies  the 
four  requirements  of  this  paragraph  (f).  First, 
the  program  compKes  with  the  limits  on~ 
rewards  under  a  program.  Second,  it  is 
reasonably  designed  to  promote  good  health 
or  prevent  disease.  Third,  the  reward  under 
the  program  is  available  to  all  similarly 
situated  individuals  because  it 
accommodates  individuals  for  whom  it  is 
unreasonably  difficult  due  to  a  medical 
condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  quit  using  tobacco 
products  by  providing  a  reasonable 
alternative  standard.  Fourth,  the  plan 
discloses  in  all  materials  describing  the  terms 
of  the  program  the  availability  of  a  reasonable 
alternative  standard.  Thus,  the  premium 
surcharge  does  not  violate  this  section. 


Signed  at  Washington.  DC  this  28th  day  of 
December.  2000. 
Leslie  B.  Kramerich, 
Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration,  U.S.  Department  of 
Labor. 

For  the  reasons  set  forth  above,  we 
propose  to  amend  45  CFR  Part  146  as 
follows: 

PART  146  [AMENDED]— RULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  PORTABILITY  AND 
RENEWABILITY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority:  Sees.  2701  through  2763.  2791 
and  2792  of  the  Public  Health  Service  Act, 
42  U.S.C.  300gg  through  300gg-63,  300gg-91, 
300gg-92  as  amended  by  HIPAA  (Public  Law 
104-191, 110  Stat.  1936),  MHPA  and 
NMHPA  (Public  Law  104-204.  110  Stat. 
2935),  and  WHCRA  (Public  Law  105-277, 
112  Stat.  2681-436).  and  section  102(c)(4)  of 
HIPAA. 

2.  We  propose  to  amend  §  146.121  by 
adding  text  to  paragraph  (b)  to  read  as 
follows: 


S 1 46.1 21  Prohibiting  discrimination 
■gainst  participants  and  benaficiaries 
basad  on  a  liaaltli  factor. 

*        •        •        •        • 

(f)  Bona  fide  wellness  programs — (1) 
Definition.  A  wellness  program  is  a  bona 
fide  wellness  program  if  it  satisfies  the 
requirements  of  paragraphs  (f)(l)(i) 
throtigh  (f)(l)(iv)  of  this  section. 
However,  a  wellness  program  providing 
a  reward  that  is  not  contingent  on 
satisfying  a.standard  relat«i  to  a  health 
foctor  does  not  violate  this  section  even 
if  it  does  not  satisfy  the  requirements  of 
this  paragraph  (f)  for  a  bona  fide 
wellness  program. 

(i)  The  reward  for  the  wellness 
program,  coupled  with  the  reward  for 
other  wellness  programs  with  respect  to 
the  plan  that  require  satisfaction  of  a 
standard  related  to  a  health  factor,  mtist 
not  exceed  (10/15/20]  percent  of  the 
cost  of  employee-only  coverage  under 
the  plan.  For  this  piupose,  the  cost  of 
employee-only  coverage  is  determined 
based  on  the  total  amount  of  employer 
and  employee  contributions  for  the 
benefit  package  under  which  the 
employee  is  receiving  coverage.  A 
reward  can  be  in  the  form  of  a  discoimt, 
a  rebate  of  a  premium  or  contribution, 
or  a  waiver  of  all  or  part  of  a  cost- 
sharing  mechanism  (such  as 
deductibles,  copayments,  or 
coinsurance),  or  the  absence  of  a 
surcharge. 

(ii)  The  program  must  be  reasonably 
designed  to  promote  good  health  or 
prevent  disease.  For  this  purpose,  a 
program  is  not  reasonably  designed  to 
promote  good  health  or  prevent  disease 
unless  the  program  gives  individuads 
eligible  for  the  program  the  opportunity 
to  qualify  for  the  reward  imder  the 
program  at  least  once  per  year. 

(iii)  The  reward  under  the  program 
must  be  available  to  all  similarly 
situated  individuals.  A  reward  is  not 
available  to  all  similarly  situated 
individuals  for  a  period  imless  the 
program  allows — 

(A)  A  reasonable  alternative  standard 
to  obtain  the  reward  to  any  individual 
for  whom,  for  that  period,  it  is 
unreasonably  difficult  due  to  a  medical 
condition  to  satisfy  the  otherwise 
applicable  standard  for  the  reward;  and 
(B)  A  reasonable  alternative  standard  to 
obtain  the  reward  to  any  individual  for 
whom,  for  that  period,  it  is  medically 
inadvisable  to  attempt  to  satisfy  the 
otherwise  applicable  standard  for  the 
reward. 

(iv)  The  plan  or  issuer  must  disclose 
in  all  plan  materials  describing  the 
terms  of  the  program  the  availability  of 
a  reasonable  alternative  standard 
required  under  paragraph  (f)(l)(iii)  of 
this  section.  (However,  in  plan  materials 


that  merely  mention  that  a  program  is 
available,  without  describing  its  terms, 
this  disclosure  is  not  required.)  The 
following  language,  or  substantially 
similar  language,  can  be  used  to  satisfy 
this  requirement:  "If  it  is  unreasonably 
difficult  due  to  a  medical  condition  for 
you  to  achieve  the  standards,  for  the 
reward  under  this  pro-am,  or  if  it  is 
medically  inadvisable  for  you  to  attampt 
to  achieve  the  standards  for  the  reward 
voider  this  program,  call  us  at  [insert 
telephone  nimiber]  and  we  will  work 
with  you  to  develop  another  way  to 
qualify  for  the  reward."  In  addition, 
other  examples  of  language  that  would 
satisfy  this  requirement  are  set  forth  in 
Examples  4,  5,  and  6  of  paragraph  (f)(2) 
of  this  section. 

(2)  Examples.  The  rules  of  this 
paragraph  (f)  are  illustrated  by  the 
following  examples: 

Example  1 .  (i)  Facts.  A  group  health  plan 
offers  a  wellness  program  to  participants  and 
beneficiaries  under  which  the  plan  provides 
memberships  to  a  local  fitness  center  at  a 
discount. 

(ii)  Conclusion.  In  this  Example  1,  the 
reward  under  the  program  is  not  contingent 
on  satisfying  any  standard  that  is  related  to 
a  health  factor.  Therefore,  there  is  no 
discrimination  based  on  a  health  factor  under 
either  paragraph  (b)  or  (c)  of  this  section  and 
the  requirements  for«  bona  fide  wellness 
program  do  not  apply. 

Example  2.  (i)  forts.  An  employer 
sponsors  a  group  health  plan.  The  annual 
premium  for  employee-only  coverage  is 
$2,400  (of  which  the  employer  pays  $1,800 
per  year  and  the  employee  pays  $600  per 
year).  The  plan  implements  a  wellness 
program  that  offers  a  $240  rebate  on 
premiums  to  program  enrollees. 

(ii)  Conclusion.  In  this  Example  2,  the 
program  satisfies  the  requirements  of 
paragraph  (f)(l)(i]  of  this  section  because  the 
reward  for  the  wellness  program,  $240,  does 
not  exceed  [10/15/20]  percent  of  the  total 
annual  cost  of  employee-only  coverage, 
[$240/$360/$480].  ($2,400  x  [10/15/20]%  = 
[$240/$360/$480).) 

Example  3.  (i)  Facts.  A  group  health  plan 
gives  an  annual  premium  discount  of  [10/15/ 
20]  percent  of  the  cost  of  employee-only 
coverage  to  participants  who  adiiere  to  a 
wellness  program.  The  wellness  program 
consists  solely  of  giving  an  annual 
cholesterol  test  to  participants.  Those 
participants  who  achieve  a  count  under  200 
receive  the  premiiun  discount  for  the  year. 

(ii)  Conclusion.  In  this  Example  3,  the 
program  is  not  a  bona  fide  wellness  program. 
The  program  fails  to  satisfy  the  requirement 
of  being  available  to  all  similarly  situated 
individuals  because  some  participants  may 
be  unable  to  achieve  a  cholesterol  count  of 
under  200  and  the  plan  does  not  make 
available  a  reasonable  alternative  standard 
for  obtaining  the  premium  discount.  (In 
addition,  plan  materials  describing  the 
pro^^m  are  required  to  disclose  the 
availability  of  the  reasonable  alternative 
standard  for  obtaining  the  premium 
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discount.)  Thus,  the  premium  discount 
violates  paragraph  (c)  of  this  section  because 
it  may  require  an  individual  to  pay  a  higher 
premium  based  on  a  health  factor  of  the 
individual  than  is  required  of  a  similarly 
situated  individual  under  the  plan. 

Example  4.  [i]  Facts.  Same  facts  as 
Example  3,  except  that  if  it  is  unreasonably 
difficult  due  to  a  medical  condition  for  a 
participant  to  achieve  the  targeted  cholesterol 
coimt  (or  if  it  is  medically  inadvisable  for  a 
participant  to  attempt  to  achieve  the  targeted 
cholesterol  count),  the  plan  will  make 
available  a  reasonable  alternative  standard 
that  takes  the  relevant  medical  condition  into 
account.  In  addition,  all  plan  materials 
describing  the  terms  of  the  program  include 
the  following  statement:  "If  it  is 
unreasonably  difficult  due  to  a  medical 
condition  for  you  to  achieve  a  cholesterol 
count  under  200,  or  if  it  is  medically 
inadvisable  for  you  to  attempt  to  achieve  a 
count  under  200,  call  us  at  the  number  below 
and  we  will  work  with  you  to  develop 
another  way  to  get  the  discount."  Individual 
D  is  unable  to  achieve  a  cholesterol  count 
under  200.  The  plan  accommodates  D  by 
making  the  discount  available  to  D,  but  only 
if  D  complies  with  a  low-cholesterol  diet. 

(ii)  Conclusion.  In  this  Example  4,  the 
program  is  a  bona  fide  wellness  program 
because  it  satisfies  the  four  requirements  of 
this  paragraph  (f).  First,  the  program 
complies  with  the  limits  on  rewards  under  a 
program.  Second,  it  is  reasonably  designed  to 
promote  good  health  or  prevent  disease. 
Third,  the  reward  under  the  program  is 
available  to  all  similarly  situated  individuals 
because  it  accommodates  individuals  for 
whom  it  is  unreasonably  difficult  due  to  a 
medical  condition  to  achieve  the  targeted 
count  (or  for  whom  it  is  medically 
inadvisable  to  attempt  to  achieve  the  targeted 
count)  in  the  prescribed  period  by  providing 
a  reasonable  alternative  standard.  Fourth,  the 
plan  discloses  in  all  materials  describing  the 
terms  of  the  program  the  availability  of  a 
reasonable  alternative  standard.  Thus,  the 
premium  discount  does  not  violate  this 
section. 

Example  5.  (i)  Facts.  A  group  health  plan 
will  waive  the  $250  annual  deductible 
(which  is  less  than  [10/15/20]  percent  of  the 
annual  cost  of  employee-only  coverage  under 
the  plan)  for  the  following  year  for 
participants  who  have  a  body  mass  index 
between  19  and  26,  determined  shortly 
before  the  beginning  of  the  year.  However, 
any  participant  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to  attain 
this  standard  (and  any  participant  for  whom 
it  is  medically  inadvisable  to  attempt  to 
achieve  this  standard)  during  the  plan  year 
is  given  the  same  discount  if  the  participant 
walks  for  20  minutes  three  days  a  week.  Any 
pariicipant  for  whom  if  is  unreasonably 
difficult  due  to  a  medical  condition  to  attain 
either  standard  (and  any  pariicipant  for 
whom  it  is  medically  inadvisable  to  attempt 
to  achieve  either  standard  during  the  year)  is 
given  the  siffne  discount  if  the  individual 
satisfies  a  reasonable  alternative  standard 
that  is  tailored  to  the  individual's  situation. 
All  plan  materials  describing  the  terms  of  the 
wellness  program  include  the  following 
statement:  "If  it  is  unreasonably  difficult  due 


to  a  medical  condition  for  you  to  achieve  a 
body  mass  index  between  19  and  26  (or  if  it 
is  medically  inadvisable  for  you  to  attempt  to 
achieve  this  body  mass  index)  this  year,  your 
deductible  will  be  waived  if  you  walk  for  20 
minutes  three  days  a  week.  If  you  cannot 
follow  the  walking  program,  call  us  at  the 
number  above  and  we  will  work  with  you  to 
develop  another  way  to  have  your  deductible 
waived,  such  as  a  dietary  regimen." 

(ii)  Conclusion.  In  this  Example  5,  the 
program  is  a  bona  fide  wellness  program 
because  it  satisfies  the  four  requirements  of 
this  paragraph  (f).  First,  the  program 
complies  with  the  limits  on  rewards  under  a 
program.  Second,  it  is  reasonably  designed  to 
promote  good  health  or  prevent  disease. 
Third,  the  reward  under  the  program  is 
available  to  all  similarly  situated  individuals 
because  it  generally  accommodates 
individuals  for  whom  it  is  unreasonably 
difficult  due  to  a  medical  condition  to 
achieve  (or  for  whom  it  is  medically 
inadvisable  to  attempt  to  achieve)  the 
targeted  body  mass  index  by  providing  a 
reasonable  alternative  standard  (walking)  and 
it  accommodates  individuals  for  whom  it  is 
unreasonably  difficult  due  to  a  medical 
condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  walk  by  providing 
an  alternative  standard  that  is  reasonable  for 
the  individual.  Fourth,  the  plan  discloses  jn 
all  materials  describing  the  terras  of  the 
program  the  availability  of  a  reasonable 
alternative  standard  for  every  individual. 
Thus,  the  waiver  of  the  deductible  does  not 
violate  this  section. 

Example  6.  (i)  Facts.  In  conjunction  with 
an  annual  open  enrollment  period,  a  group 
health  plan  provides  a  form  for  participants 
to  certify  that  they  have  not  used  tobacco 
products  in  the  preceding  twelve  months. 
Participants  who  do  not  provide  the 
certification  are  assessed  a  surcharge  that  is 
[10/15/20]  percent  of  the  cost  of  employee- 
only  coverage.  However,  all  plan  materials 
describing  the  terms  of  the  wellness  program 
include  the  following  statement:  "If  it  is 
unreasonably  difficult  due  to  a  health  factor 
for  you  to  meet  the  requirements  under  this 
program  (or  if  it  is  medically  inadvisable  for 
you  to  attempt  to  meet  the  requirements  of 
this  program),  we  will  make  available  a 
reasonable  alternative  standard  for  you  to 
avoid  this  surcharge."  It  is  unreasonably 
difficult  for  Individual  E  to  stop  smoking 
cigarettes  due  to  an  addiction  to  nicotine  (a 
medical  condition).  The  plan  accommodates 
E  by  requiring  E  to  participate  in  a  smoking 
cessation  program  to  avoid  the  surcheu^e.  E 
can  avoid  the  surcharge  for  as  long  as  E 
participates  in  the  program,  regardless  of 
whether  £  stops  smoking  (as  long  as  E 
continues  to  be  addicted  to  nicotine). 

(ii)  Conclusion.  In  this  Example  6,  the 
premium  surcheu^e  is  permissible  as  a  bona 
fide  wellness  program  because  it  satisfies  the 
four  requirements  of  this  paragraph  (f).  First, 
the  program  complies  with  the  limits  on 
rewards  under  a  program.  Second,  it  is 
reasonably  designed  to  promote  good  health 
or  prevent  disease.  Third,  the  reward  under 
the  program  is  available  to  all  similarly 
situated  individuals  because  it 
accommodates  individuals  for  whom  it  is 
unreasonably  difficult  due  to  a  medical 


condition  (or  for  whom  it  is  medically 
inadvisable  to  attempt)  to  quit  using  tobacco 
products  by  providing  a  reasonable 
alternative  standard.  Fourth,  the  plan 
discloses  in  all  materials  describing  the  terms 
of  the  program  the  availability  of  a  reasonable 
alternative  standard.  Thus,  the  premium 
surcharge  does  not  violate  this  section. 
***** 

Dated:  )une  22.  2000. 
Nancy-Ann  Nfin  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  29.  2000. 
Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  01-107  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  54 
[REG-1 14082-00] 
RIN  154S-1AY32 

HIPAA  Nondiscrimination 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  IRS  is  issuing 
temporary  and  final  regulations 
governing  the  provisions  prohibiting 
discrimination  based  on  a  health  factor 
for  group  health  plans.  The  IRS  is 
issuing  the  temporary  and  final 
regulations  at  the  same  time  that  the 
Pension  and  Welfare  Benefits 
Administration  of  the  U.S.  Department 
of  Labor  and  the  Health  Care  Financing 
Administration  of  the  U.S.  Department 
of  Health  and  Human  Services  are 
issuing  substantially  similar  interim 
final  regulations  governing  the 
provisions  prohibiting  discrimination 
based  on  a  health  factor  for  group  health 
plans  and  issuers  pf  health  insurance 
coverage  offered  in  cormection  with  a 
group  health  plan  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  the  Public  Health  Service  Act.  The 
temporary  regulations  provide  guidance 
to  employers  and  group  health  plans 
relating  to  the  group  health  plan 
nondiscrimination  requirements.  The 
text  of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  9,  2001. 
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ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-114082-00),  room 
5226,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand- 
delivered  to:  CC:M&SP:RU  (REG- 
114082-00),  room  5226,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/taxjregs/ 
regslist.hhnl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Russ 
Weinheimer  at  202-622-6080; 
concerning  submissions  of  comments  or 
requests  for  a  hearing,  Sonya  Cruse  at 
202-622-7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
referenced  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  collections  of  information  are  in 
§  54.9802-lT  (see  the  temporary 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register).  The    ' 
collections  of  information  are  required 
so  that  individuals  denied  enrollment  in 
a  group  health  plan  based  on  one  or 
more  health  factors  will  be  apprised  of 
their  right  to  enroll  in  the  plan  without 
regard  to  their  health.  The  likely 
respondents  are  business  or  other  for- 
profit  institutions,  nonprofit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartley  trusts. 
Responses  to  this  collection  of 
information  are  required  of  plans  that 
have  denied  enrollment  to  individuals 
based  on  one  or  more  health  factors. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 


Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  W:CAR:MP:FP:S:0, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  April  9,  2001.  Comments 
are  specifically  requested  concerning: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

•  The  accuracy  of  the  estimated 
burden  associated  with  the  proposed 
collection  of  information  (see  the 
preamble  to  the  temporary  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register); 

•  How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

•  How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  information,  including  the 
application  of  automated  collection 
tec^miques  or  other  forms  of  information 
technology;  and 

•  Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  piutihase  of  services  to  provide 
information. 

Background 

The  temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  add  a  new  §  54.9802-lT  to  the 
Miscellaneous  Excise  Tax  Regulations. ^ 
When  these  proposed  regulations  are 
published  as  final  regulations,  they  will 
supplement  the  final  regulations  in 
§  54.9802-1  being  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
proposed,  temporary,  and  final 
regulations  are  being  published  as  part 
of  a  joint  rulemaking  with  the 
Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  (the  joint  rulemaking). 

Special  Analyses 

This  regulation  is  not  subject  to  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  the  regulation  is  an  interpretive 
regulation.  It  has  also  been  determined 


'  A  previous  §  54.9802-lT  was  published  in  the 
Federal  Register  on  April  8.  1997.  By  operation  of 
section  7805(e)  of  the  Internal  Revenue  Code,  the 
previous  §  54.9802-lT  expired  on  April  8.  2000. 
Proposed  regulations  containing  the  same  text  as 
previous  §  54.9802-lT  were  also  published  on 
April  8,  1997,  and  final  regulations  based  on  those 
proposed  regulations  are  being  published  elsewhere 
in  this  issue  of  the  Federal  Register  as  §  54.9802- 
1 .  The  new  §  54.9802-lT  being  published 
elsewhere  in  this  issue  of  the  Feideral  Register 
consists  almost  entirely  of  new  guidance  not 
contained  in  the  previous  §  54.9802-lT. 


that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  this  regulation.  For  further 
information  and  for  analyses  relating  to 
the  joint  rulemaking,  see  the  preamble 
to  the  joint  rulemaking.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Pu^^lic 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  Comments  are 
specifically  requested  on  the  clarity  of 
the  proposed  regulations  and  how  they 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Russ 
Weinheimer,  Office  of  the  Operating 
Division  Counsel/ Associate  Chief 
Coimsel  (Tax  Exempt  and  Government 
Entities),  IRS.  However,  other  personnel 
from  the  IRS  and  Treasiuy  Department 
participated  in  their  development.  The 
proposed  regulations,  as  well  as  the 
temporary  regulations,  have  been 
developed  in  coordination  with 
personnel  from  the  U.S.  Department  of 
Labor  and  the  U.S.  Department  of 
Health  and  Human  Services. 

List  of  Subjects  in  26  CFR  Part  54 

Excise  taxes,  Health  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  54  is 
proposed  to  be  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1 .  The  authority  citation  for 
part  54  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  54.9802-1  is  amended 
to  read  as  follows: 
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§54.9802-1     Prohibiting  discrimination 
against  participants  and  beneficiaries 
based  on  a  heatth  factor. 

[The  text  of  this  proposed 
amendments  to  this  section  is  the  same 
as  the  text  of  §  54.9802-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(PR  Doc.  01-108  Filed  1-5-01;  8:45  am] 

MLUNG  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Service 

26  CFR  Part  54 
[REG-1 14083-00] 
RIN  1545-AY33 

Exception  to  the  HIPAA 
Nondiecrimination  Requirenf>ent8  for 
Certain  Grandfattiered  Church  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  under  section  9802(c)  of  the 
Internal  Revenue  Code  relating  to  the 
exception  for  certain  grandfathered 
church  plans  from  the 
nondiscrimination  requirements 
applicable  to  group  health  plans  under 
section  9802(a)  and  (b).  Final, 
temporary,  and  proposed  regulations 
relating  to  the  nondiscrimination 
requirements  under  section  9802(a)  and 
(b)  are  being  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
regidations  will  generally  affect 
sponsors  of  and  participants  in  certain 
self-funded  church  plans  that  are  group 
health  plans,  and  the  regulations 
provide  plan  sponsors  and  plan 
administrators  with  guidance  necessary 
to  comply  with  the  law. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  April  9,  2001. 
ADDRESSES:  Send  Submissions  to: 
CC:M&SP:RU  (REG-1 14083-00),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:M&SP:RU  (REG- 
114083-00),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 


the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax_regs/ 
regslist.html. 

FOR  RjRTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Russ 
Weinheimer  at  202-622-6080; 
concerning  submissions  of  comments  or 
requests  for  a  hearing,  Sonya  Cruse  at 
202-622-7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Miscellaneous 
Excise  Tax  Regulations  (26  CFR  part  54) 
relating  to  the  exception  for  certain 
grandfathered  church  plans  from  the 
nondiscrimination  requirements 
applicable  to  group  health  plans.  The 
nondiscrimination  requirements 
applicable  to  group  health  plans  were 
added  to  the  Internal  Revenue  Code 
(Code),  in  section  9802,  by  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191.  HIPAA  also  added 
similar  nondiscrimination  provisions 
applicable  to  group  health  plans  and 
health  insurance  issuers  (such  as  health 
insurance  companies  and  health 
maintenance  organizations)  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  administered  by 
the  U.S.  Department  of  Labor,  and  the 
Public  Health  Service  Act  (PHS  Act), 
administered  by  the  U.S.  Department  of 
Health  and  Human  Services. 

Final  and  temporary  regulations 
relating  to  the  HIPAA 
nondiscrimination  requirements  in 
paragraphs  (a)  and  (b)  of  section  9802  of 
the  Code  are  being  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Those  regulations  are  similar  to,  and 
have  been  developed  in  coordination 
with,  interim  final  regulations  also 
being  published  today  by  the 
Departments  of  Labor  and  Health  and 
Human  Services.  Guidance  under  the 
HIPAA  nondiscrimination  requirements 
is  summarized  in  a  joint  preamble  to  the 
final,  interim  final,  and  temporary 
regulations. 

The  exception  for  certain 
grandfathered  church  plans  was  added 
to  section  9802,  in  a  new  subsection  (c), 
by  section  1532  of  the  Taxpayer  Relief 
Act  of  1997,  Public  Law  105-34.  These 
proposed  regulations  would  provide 
guidance  for  this  exception.  The 
guidance  is  summarized  in  the 
explanation  below. 

Explanation  of  Provisions 

Church  plans  that  are  group  health 
plans  are  generally  subject  to  the  Code 
provisions  in  Chapter  100  relating  to 


access,  portability,  and  renewability.^ 
However,  under  section  9802(c),  church 
plans  satisfying  certain  requirements 
continuously  since  July  15, 1997  are  not 
treated  as  failing  to  meet  the  section 
9802  prohibitions  against 
discrimination  based  on  any  health 
factor  solely  because  the  plan  requires 
evidence  of  good  health  for  the  coverage 
of  certain  individuals. 

The  grandfather  rule  in  section 
9802(c)  applies  to  a  church  plan  for  a 
plan  year  only  if,  on  July  15. 1997  and 
at  all  times  after  that  date  before  the 
beginning  of  the  plan  year,  the  church 
plan  had  provisions  satisfying  one  of 
two  alternative  conditions.  The  first 
alternative  condition  is  that  the  plan 
contain  provisions  requiring  evidence  of 
good  health  of  two  sets  of  individuals, 
that  is,  both  (1)  any  employee  of  an 
employer  with  10  or  fewer  employees 
and  (2)  any  self-employed  individual. 
The  proposed  regulations  specify  that 
this  condition  is  not  satisfied  if  the  plan 
requires  evidence  of  good  health  of  only 
one  of  these  sets  of  individuals.  The 
proposed  regulations  also  clarify  that 
the  plan  provision  for  the  first  set  of 
individuals  must  be  exartly  10  or  fewer. 
Thus,  a  plan  provision  requiring 
evidence  of  good  health  for  employees 
of  an  employer  of  fewer  than  10,  or  of 
greater  than  10,  employees  does  not  • 
satisfy  this  condition.  For  example,  a 
plan  provision  requiring  evidence  of 
good  nealth  of  any  employee  of  an 
employer  of  five  or  fewer  employees 
does  not  satisfy  this  condition. 

The  second  alternative  condition  is 
that  the  plan  contain  provisions 
requiring  evidence  of  good  health  of  any 
individual  who  enrolls  after  the  first  90 
days  of  initial  eligibihty.  The  proposed 
regulations  clarify  that  the  period  for 
these  plan  provisions  must  be  exactly  90 
days.  Thus,  a  plan  provision  requiring 
evidence  of  good  health  of  any 
individual  who  enrolls  after  the  first  120 
days  of  initial  eligibility  does  not  satisfy 
this  condition. 

The  grandfather  rule  in  section 
9802(c)  of  the  Code  is  not  by  its  terms 
limited  in  its  application  to  self-funded 
church  plans.  Section  2702  of  the  Public 
Health  Service  Act  (PHS  Act)  imposes 
nondiscrimination  requirements  on 
health  insurance  issuers  offering  group 
health  insurance  coverage,  amd  those 
nondiscrimination  requirements  are 
generally  similar  to  the 
nondiscrimination  requirements 
imposed  on  group  health  plans 


'  However,  church  plans  are  not  subject  to  the 
similar  requirements  in  Part  7  of  Subtitle  B  of  Title 
I  of  ERISA  or  to  the  similar  requirements  in  Title 
XX  Vn  of  the  PHS  Act  (except  for  health  insurance 
coverage  in  connection  with  a  church  plan,  as 
discussed  below). 
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(including  church  plans)  under 
paragraphs  (a)  and  (b)  of  section  9802  of 
the  Code.  However,  section  2702  of  the 
PHS  Act  does  not  include  an  exception 
for  health  insurance  issuers  offering 
group  health  insurance  coverage  to 
church  plans  comparable  to  the 
exception  for  church  plans  in  section 
9802(c)  of  the  Code.  Thus,  if  a  chujch 
plan  providing  benefits  through  group 
health  insurance  coverage  were  to 
require  evidence  of  good  health  of 
certain  individuals  as  permitted  under 
section  9802(c)  of  the  Code,  the 
requirement  of  evidence  of  good  health 
would  cause  the  health  insurance  issuer 
providing  the  coverage  to  violate  the 
nondiscrimination  requirements  of  the 
PHS  Act.  In  such  a  case,  the  sanctions 
under  the  PHS  Act  would  apply  to  the 
issuer,  but  those  imder  the  Code  would 
not  apply  to  the  church  plan.  Thus, 
assuming  that  group  health  insurance 
coverage  complies  with  the 
nondiscrimination  requirements  of  the 
PHS  Act,  the  rule  in  section  9802(c)  of 
the  Code  is,  in  effect,  available  only  to 
church  plans  that  are  not  funded 
through  group  health  insurance  because 
only  such  church  plans  do  not  include 
insurance  coverage  that  is  subject  to 
Title  XXVn  of  the  PHS  Act. 
Accordingly,  the  examples  in  the 
proposed  regulations  illustrating 
situations  where  section  9802(c)  is 
available  are  limited  to  group  health 
plans  that  are  not  funded  through  group 
health  insurance  in  order  to  avoid 
misleading  insured  church  plans  about 
the  availability  of  the  grandfather  rule  in 
section  9802(c). 

Special  Anal3r9es 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regiilations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (a  signed  original  and  eight  (8) 
copies)  to  the  IRS.  Comments  are 
specifically  requested  on  the  clarity  of 
the  proposed  regulations  and  how  they 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Russ 
Weinheimer,  Office  of  the  Operating 
Division  Covmsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  54 

Excise  taxes,  Health  care,  Health 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  54  is 
proposed  to  be  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  in  part  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  54.9802-2  also  issued  under 
26  U.S.C.  9802.  *   *   * 

Par.  2.  Section  54.9802-2  is  added  to 
read  as  follows: 

§54.9802-2    Special  rules  for  certain 
church  plans. 

(a)  Exception  for  certain  church 
plans — (1)  Church  plans  in  general.  A 
chiut:h  plan  described  in  paragraph  (b) 
of  this  section  is  not  treated  as  failing  to 
meet  the  requirements  of  section  9802 
or  §§  54.9802-1  and  54.9802-lT  solely 
because  the  plan  requires  evidence  of 
good  health  for  coverage  of  individuals 
under  plan  provisions  described  in 
paragraph  (b)(2)  or  (3)  of  this  section. 

(2)  Health  insurance  issuers.  See 
sections  2702  and  2721(b)(1)(B)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
300gg-2  and  300gg-2l(b)(l)(B))  and  45 
CFR  146.121,  which  require  health 


insurance  issuers  providing  health 
insurance  coverage  under  a  church  plan 
that  is  a  group  health  plan  to  comply 
with  nondiscrimination  requirements 
similar  to  those  that  church  plans  are 
required  to  comply  with  under  section 
9802  and  §§  54.9802-1  and  54.9802-lT 
except  that  those  nondiscrimination 
requirements  do  not  include  an 
exception  for  health  insiu-ance  issuers 
comparable  to  the  exception  for  church 
plans  imder  section  9802(c)  and  this 
section. 

(b)  Church  plans  to  which  this  section 
applies — (1)  Church  plans  with  certain 
coverage  provisions  in  effect  on  July  15, 
1997.  This  section  applies  to  any  church 
plan  (as  defined  in  section  414(6))  for  a 
plan  year  if,  on  July  15, 1997  and  at  all 
times  thereafter  before  the  beginning  of 
the  plan  year,  the  plan  contains  either 
the  provisions  described  in  paragraph 
(b)(2)  of  this  section  or  the  provisions 
described  in  paragraph  (b)(3)  of  this 
section. 

(2)  Plan  provisions  applicable  to 
individuals  employed  by  employers  of 
10  or  fewer  employees  and  self- 
employed  individuals — (i)  A  plan 
contains  the  provisions  described  in  this 
paragraph  (b)(2)  if  it  requires  evidence 
of  good  health  of  both — 

(A)  Any  employee  of  an  employer  of 
10  or  fewer  employees  (determined 
without  regard  to  section  414(e)(3)(C), 
under  which  a  church  or  convention  or 
association  of  churches  is  treated  as  the 
employer);  and 

(B)  Any  self-employed  individual, 
(ii)  A  plan  does  not  contain  the 

provisions  described  in  this  paragraph 
(b)(2)  if  the  plan  contains  only  one  of 
the  provisions  described  in  this 
paragraph  (b)(2).  Thus,  for  example,  a 
plan  that  requires  evidence  of  good 
health  of  any  self-employed  individual, 
but  not  of  any  employee  of  an  employer 
with  10  or  fewer  employees,  does  not 
contain  the  provisions  described  in  this 
paragraph  (b)(2).  Moreover,  a  plan  does 
not  contain  the  provision  described  in 
paragraph  (b)(2)(i)(A)  of  this  section  if 
the  plan  requires  evidence  of  good 
health  of  any  employee  of  an  employer 
of  fewer  than  10  (or  greater  than  10) 
employees.  Thus,  for  example,  a  plan 
does  not  contain  the  provision 
described  in  paragraph  (b)(2)(i)(A)  of 
this  section  if  the  plan  requires  evidence 
of  good  health  of  any  employee  of  an 
employer  with  five  or  fewer  employees. 

(3)  Plan  provisions  applicable  to 
individuals  who  enroll  after  the  first  90 
days  of  initial  eligibility--(i)  A  plan 
contains  the  provisions  described  in  this 
paragraph  (b)(3)  if  it  requires  evidence 
of  good  health  of  any  individual  who 
enrolls  after  the  first  90  days  of  initial 
eligibility  under  the  plan. 
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(ii)  A  plan  does  not  contain  the 
provisions  described  in  this  paragraph 
(b)(3)  if  it  provides  for  a  longer  (or 
shorter)  period  than  90  days.  Thus,  for 
example,  a  plan  requiring  evidence  of 
good  health  of  any  individual  who 
enrolls  after  the  first  120  days  of  initial 
ehgibility  under  the  plan  does  not 
contain  the  provisions  described  in  this 
paragraph  (b)(3). 

(c)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  A  church  organization 
maintains  two  church  plans  for  entities 
affiliated  with  the  church.  One  plan  is  a 
group  health  plan  that  provides  health 
coverage  to  all  employees  (including 
ministers  and  lay  workers)  of  any  affiliated 
church  entity  that  has  niore  than  10 
employees.  The  other  plan  is  Plan  O,  which 
is  a  group  health  plan  that  is  not  funded 
through  insurance  coverage  and  that  provides 
health  coverage  to  any  employee  (including 
ministers  and  lay  workers)  of  any  affiliated 
church  entity  that  has  10  or  fewer  employees 
and  any  self-employed  individual  affiliated 
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with  the  church  (including  a  self-employed 
minister  of  the  church).  Plan  O  requires 
evidence  of  good  health  in  order  for  any 
individual  of  a  church  entity  that  has  10  or 
fewer  employees  to  be  covered  and  in  order 
for  any  self-employed  individual  to  be 
covered.  On  July  15, 1997  and  at  all  times 
thereafter  before  the  beginning  of  the  plan 
year,  Plan  O  has  contained  all  the  preceding 
provisions. 

(ii)  Conclusion.  In  this  Example  1 ,  because 
Plan  O  contains  the  plan  provisions 
described  in  paragraph  (b)(2)  of  this  section 
and  because  those  provisions  were  in  the 
plan  on  July  15, 1997  and  at  all  times 
thereafter  before  the  beginning  of  the  plan 
year.  Plan  O  will  not  be  treated  as  failing  to 
meet  the  requirements  of  section  9802, 
§  54.9802-1,  or  §  54.9802-lT  for  the  plan 
year  solely  because  the  plan  requires 
evidence  of  good  health  for  coverage  of  the 
individuals  described  in  those  plan 
provisions. 

Example  2.  (i)  Farts.  A  church  organization 
maintains  Plan  P,  which  is  a  church  plan  that 
is  not  funded  through  insurance  coverage 
and  that  is  a  group  health  plan  providing 
health  coverage  to  individuals  employed  by 


entities  affiliated  with  the  church  and  self- 
employed  individuals  affiliated  with  the 
church  (such  as  ministers).  On  July  15, 1997 
and  at  all  times  thereafter  before  the 
beginning  of  the  plan  year,  Plan  P  has 
required  evidence  of  good  health  for  coverage 
of  any  individual  who  enrolls  after  the  first 
90  days  of  initial  eligibility  under  the  plan. 

(ii)  Conclusion.  In  this  Example  2,  because 
Plan  P  contains  the  plan  provisions  described 
in  paragraph  (b)(3)  of  this  section  and 
because  those  provisions  were  in  the  plan  on 
July  15, 1997  and  at  all  times  thereafter 
before  the  beginning  of  the  plan  year,  Plan  P 
will  not  be  treated  as  failing  to  meet  the      ♦ 
requirements  of  section  9802,  §  54.9802-1,  or 
§  54.9802-lT  for  the  plan  year  solely  because 
the  plan  requires  evidence  of  good  health  for 
coverage  of  individuals  enrolling  after  the 
first  90  days  of  initial  eligibility  under  the 
plan. 

(d)  Effective  date.  [Reserved] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-109  Filed  1-5-01;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RIN  1820-ZA12 

Rehabilltation  Services  Administration 
Recreationai  Program 

AOENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACnON:  Notice  of  proposed  priority  for 

fiscal  year  (FY)  2001  and  later  years. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  proposes  a 
priority  under  the  Recreational  Program. 
The  Assistant  Secretary  may  use  this 
priority  for  competitions  in  FY  2001  and 
later  years.  We  take  this  action  to 
provide  individuals  with  disabilities 
recreational  activities  and  related 
experiences  to  aid  in  their  employment, 
mobility,  socialization,  independence, 
and  community  integration. 
DATES:  We  must  receive  your  comments 
•  on  or  before  February  7,  2001. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Mary  E. 
Chambers,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3320,  Switzer  Building, 
Washington,  DC  20202-2649.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 

Mary_Chambers@ed.gov 

You  must  include  the  term 
"Recreational  Program"  in  the  subject 
line  of  your  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Chambers.  Telephone:  (202) 
205-8435  or  via  Internet: 
Mary_Chambers@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  eiltemative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Conunent 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority.  We 
invite  you  to  assist  us  in  complying 
with  the  specific  requirements  of 
Executive  Order  12866  and  its  overall 
requirement  of  reducing  regulatory 
burden  that  might  residt  from  this 
proposed  priority.  Please  let  us  know  of 
any  further  opportimities  we  should 
take  to  reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 


effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority  in  room 
3420,  Switzer  Building,  330  C  Street 
SW.,  Washington,  DC,  between  the 
hours  of  9  a.m.  and  4:30  p.m..  Eastern 
time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  conunents  or  other 
documents  in  the  public  rulemaking 
record  for  the  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  you  may  call  (202)  205- 
8113  or  (202)  260-9895.  If  you  use  a 
TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

We  will  annoimce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  fi'om  proposing  or  funding 
additional  priorities,  subject  to  meeting 
appUcable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  the 
Assistant  Secretary  chooses  to  use  this 
proposed  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 

Priority 

Background 

Authority  for  the  Recreational 
Program  is  contained  in  section  305  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (the  Act)  (29  U.S.C.  775).  This 
proposed  priority  would  support 
projects  that  provide  individuals  with 
disabilities  with  recreational  activities 
£md  experiences  that  aid  in  their 
employment,  mobility,  socialization, 
independence,  and  community 
integration. 

Proposed  Priority 

Under  34  CFR  75.105(c)(3)  the 
Assistant  Secretary  proposes  to  give  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Assistant  Secretary  proposes  to  fund 
under  this  competition  only 
applications  that  meet  this  absolute 
priority. 

Projects  must  provide  recreational 
services  to  individuals  with  disabilities. 
Recreational  services  include,  but  are 
not  limited  to,  vocational  skills 


development,  leisure  education,  leisure 
networking,  leisure  resource 
development,  physical  education  and 
sports,  scouting  and  camping,  4-H 
activities,  music,  dancing,  handicrafts, 
art,  and  homemaking.  Recreational 
services  do  not  include  the  construction 
of  facilities  for  aquatic  rehabilitation 
therapy.  \^ 

Projects  must  provide  recreational 
services  to  individuals  with  disabilities 
in  settings  with  peers  who  are  not 
individuals  with  disabilities. 

Statutory  Requirements 

All  applicants  seeking  funding  under 
this  competition  must — 

(a)  Describe  the  manner  in  which  the 
applicant  will  address  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  (section  21(c)  of 
the  Act): 

(b)  Describe  the  manner  in  which  the 
findings  and  results  of  the  project  to  be 
funded  imder  the  grant,  particularly 
information  that  facilitates  the 
replication  of  the  results  of  that  project, 
will  be  made  generally  available 
(section  305(a)(4)(A)  of  the  Act); 

(c)  Demonstrate  ways  in  which 
recreational  activities  assist  in 
maximizing  the  independence  and 
integration  of  individuals  with 
disabilities  into  community-based 
recreational  programs  (section 
305(a)(1)(C)  of  the  Act); 

(d)  Assure  that  the  project  will 
maintain,  at  a  minimum,  the  same  level 
of  services  over  the  three-year  project 
period  (section  305(a)(5)  of  the  Act); 

(e)  Assure  that  the  service  program 
funded  under  the  grant  will  be 
continued  after  Federal  eissistance  ends 
(section  305(a)(4)(B)  of  the  Act);  and 

(f)  Provide  non-Federal  resoiirces  (in 
cash  or  in-kind)  to  pay  the  non-Federal 
share  cost  of  the  project  in  year  two  at 
25  percent  of  year  one  Federal  grant  and 
year  three  at  50  percent  of  year  one 
Federal  grant  (section  305(a)(3)(B)  of  the 
Act). 

National  Education  Goals 

The  eight  National  Education  Goals 
focus  the  Nation's  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning. 

This  proposed  priority  would  address 
the  National  Education  Goal  that  every 
American  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order  the  Assistant  Secretary  has 


assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  fit>m  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  cost%  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priority,  we  have  determined  that  the 
benefits  of  the  proposed  priority  justify 
the  costs. 

We  have  also  determined  that  this 
regiilatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Elsewhere  in  this  notice  we  discuss 
the  potential  costs  and  benefits  of  this 
proposed  priority  under  the  following 
heading:  Background. 
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Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  doomient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.e(rgov/news.html 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  fi^,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.acce8s.gpo.gov/nara/index.html 
Program  Authority:  29  U.S.C.  775. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.128J  Recreational  Program.) 

Dated:  December  1,  2000. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  01-407  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMIaral  Highway  Administration 

23  CFR  Parts  655  and  940 
[FHWA  Docket  No.  FHWA-99-5899] 
RIN  212S-AE65 

Intelligent  Transportation  System 
Architecture  and  Standards 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  purpose  of  this  document 
is  to  issue  a  final  rule  to  implement 
section  5206(e)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  enacted  on  June  9,  1998,  which 
required  Intelligent  Transportation 
System  (ITS)  projects  funded  through 
the  highway  trust  fund  to  conform  to  the 
National  ITS  Architectiue  and 
applicable  standards.  Because  it  is 
highly  unlikely  that  the  entire  National 
ITS  Architecture  would  be  fully 
implemented  by  any  single  metropolitan 
area  or  State,  this  rule  requires  that  the 
National  ITS  Architecture  be  used  to 
develop  a  local  implementation  of  the 
National  ITS  Architecture,  which  is 
referred  to  as  a  "regional  ITS 
architectiue."  Therefore,  conformance 
with  the  National  ITS  Architectiue  is 
defined  under  this  nde  as  development 
of  a  regional  ITS  architecture  within 
four  years  after  the  first  ITS  project 
advancing  to  final  design,  and  the 
subsequent  adherence  of  ITS  projects  to 
the  regional  ITS  architecture.  The 
regional  ITS  architectiu«  is  based  on  the 
National  ITS  Architectxue  and  consist  of 
several  parts  including  the  system 
functional  requirements  and 
information  exchanges  with  planned 
and  existing  systems  and  subsystems 
and  identification  of  applicable 
standards,  and  would  be  tailored  to 
address  the  local  situation  and  ITS 
investment  needs. 
EFFECTIVE  DATE:  February  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Bob  Rupert, 
(202)  36&-2194.  Office  of  Travel 
Management  (HOTM-1)  and  Mr. 
Michael  Freitas,  (202)  366-9292.  ITS 
Joint  Program  Office  (HOIT-1).  For  legal 
information:  Mr.  Wilbert  Baccus,  Office 
of  the  Chief  Counsel  (HCC-32),  (202) 
366-1346,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  bom  8  a.m.  to  4:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLEMENTARY  INFORMATION: 


Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Docket  Management 
System  (DMS)  at:  http// dmses.dot.gov/ 
submit.  Acceptable  formats  include:  MS 
Word  (versions  95  to  97),  MS  Word  for 
Mac  (versions  6  to  8),  Rich  Text  Format 
(RTF),  American  Standard  Code 
Information  Interchange  (ASCII)  (TXT), 
Portable  Document  Format  (PDF),  and 
WordPerfect  (version  7  to  8).  The  DMS 
is  available  24  hours  each  day,  365  days 
each  year.  Electronic  submission  and 
retrieval  help  and  guidelines  are 
available  under  the  help  section  of  the 
web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
commimications  software  fi'om  the 
Government  Printing  Office's  Electronic 
BiUletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam.  The  dociunent  may  also  be  viewed 
at  the  DOT'S  ITS  web  page  at  http:// 
www.its.dot.gov. 

Background 

A  notice  of  proposed  rulemaking 
(NPRM)  concerning  this  rule  was 
published  at  65  FR  33994  on  May  25, 
2000,  and  an  extension  of  the  comment 
period  to  September  23,  2000,  was 
published  at  65  FR  45942  on  July  26, 
2000. 

In  the  NPRM  on  this  rule,  the  FHWA 
had  proposed  that  the  regional  ITS 
architecture  follow  from  the  ITS 
integration  strategy  proposed  in  another 
NPRM  entitled  "Statewide 
Transportation  Planning;  Metropolitan 
Transportation  Planning"  published  at 
65  FR  33922  on  May  25.  2000.  That  rule 
is  being  developed  according  to  a 
different  schedule  and  will  be  issued 
separately.  For  this  reason,  all 
references  to  the  proposed  integration 
strategy  have  been  removed  from  this 
rule.  However,  it  is  still  the  intent  of 
this  rule  that  regional  ITS  architectiu^s 
be  based  on  established,  collaborative 
transportation  planning  processes.  The 
other  major  changes  to  the  final  rule 
relate  to  options  for  developing  a 
regional  ITS  architectiue  and  the  time 
allowed  to  develop  such  an  architecture. 
Additional  changes  to  the  final  rule 
largely  deal  with  clarification  of  terms, 
improved  language  dealing  with  staging 
and  grandfathering  issues,  and 
clarification  of  use  of  ITS  standards. 

Intelligent  Transportation  Systems 
represent  the  application  of  information 
processing,  communications 


technologies,  advanced  control 
strategies,  and  electronics  to  the  field  of 
transportation.  Information  technology 
in  general  is  most  effective  and  cost 
beneficial  when  systems  are  integrated 
and  interoperable.  The  greatest  benefits 
in  terms  of  safety,  efficiency,  and  costs 
are  realized  when  electronic  systems  are 
systematically  integrated  to  form  a 
whole  in  which  information  is  shared 
with  all  and  systems  are  interoperable. 

In  the  transportation  sector, 
successful  ITS  integration  and 
interoperability  require  addressing  two 
different  and  yet  fundamental  issues; 
that  of  technical  and  institutional 
integration.  Technical  integration  of 
electronic  systems  is  a  complex  issue 
that  requires  considerable  up-ftt)nt 
planning  and  meticulous  execution  for 
electronic  information  to  be  stored  and 
accessed  by  various  parts  of  a  system. 
Institutional  integration  involves 
coordination  between  various  agencies 
and  jiuisdictions  to  achieve  seamless 
operations  and/or  interoperability. 

In  order  to  achieve  effective 
institutional  integration  of  systems, 
agencies  and  jurisdictions  must  agree  on 
the  benefits  of  ITS  and  the  value  of 
being  part  of  an  integrated  system.  They 
must  agree  on  roles,  responsibilities, 
and  shared  operational  strategies. 
Finally,  they  must  agree  on  standards 
and,  in  some  cases,  technologies  and 
operating  procedures  to  ensure 
interoperability.  In  some  instances, 
there  may  be  multiple  standards  that 
could  be  implemented  for  a  single 
interface.  In  this  case,  agencies  will 
need  to  agree  on  a  common  standard  or 
agree  to  implement  a  technical 
translator  that  will  allow  dissimilar 
standards  to  interoperate.  This 
coordination  effort  is  a  considerable  task 
that  will  happen  over  time,  uot  all  at 
once.  Transportation  organizations, 
such  as.  transit  properties.  State  and 
local  transportation  agencies,  and 
metropolitan  plaiuiing  organizations 
must  be  fully  committed  to  achieving 
institutional  integration  in  order  for 
integration  to  be  successful.  The 
transportation  agencies  must  also 
coordinate  with  agencies  for  which 
transportation  is  a  key,  but  not  a 
primary  part  of  their  business,  such  as. 
emergency  management  and  law 
enforcement  agencies. 

Successfully  dealing  with  both  the 
technical  and  institutional  issues 
requires  a  high-level  conceptual  view  of 
the  futxu«  system  and  carefiil, 
comprehensive  planning.  The 
framework  for  the  system  is  referred  to 
as  the  architecture.  The  architecture 
defines  the  system  components,  key 
functions,  the  prganizations  involved, 
and  the  type  of  information  shared 
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between  organizations  and  parts  of  the 
system.  The  architecture  is,  therefore, 
fundamental  to  successful  system 
implementation,  integration,  emd 
interoperability. 

Additional  backgroimd  information 
may  be  found  in  docket  number  FHWA- 
99-5899. 

The  National  ITS  Architecture 

The  Intermodal  Siuface 
Transportation  Efficiency  Act  of  1991. 
PubHc  Law  102-240,  105  Stat.  1914, 
initiated  Federal  funding  for  the  ITS 

(>rogram.  The  program  at  that  time  was 
argely  focused  on  research  and 
development  and  operational  tests  of 
technologies.  A  key  part  of  the  program 
was  the  development  of  the  National 
ITS  Architectiu^.  The  National  ITS 
Architecture  provides  a  common 
structure  for  die  design  of  ITS  systems. 
The  architectvue  defines  the  functions 
that  could  be  performed  to  satisfy  user 
requirements  and  how  the  various 
elements  of  the  system  might  connect  to 
share  information.  It  is  not  a  system 
design,  nor  is  it  a  design  concept. 
However,  it  does  define  the  fi-amework 
around  which  multiple  design 
approaches  can  be  developed,  each  one 
specifically  tailored  to  meet  the  needs  of 
the  user,  while  maintaining  the  benefits 
of  a  common  approach. 

The  National  ITS  Architecture, 
Version  3.0  can  be  obtained  fi'om  the 
ITS  Joint  Program  Office  of  the  DOT  in 
Ca>-ROM  format  and  on  the  ITS  web 
site  http://www.its.dot.gov.  The  effort  to 
develop  a  common  national  system 
architectiire  to  guide  the  evolution  of 
rrs  in  the  United  States  over  the  next 
20  years  and  beyond  has  been  managed 
since  September  1993  by  the  DOT.  The 
National  ITS  Architectiu*  describes  in 
detail  what  types  of  interfaces  should 
exist  between  ITS  components  and  how 
they  will  exchange  information  and 
work  together  to  deliver  the  given  ITS 
user  service  requirements. 

The  National  ITS  Architecture  and 
standards  can  be  used  to  guide  multi- 
level government  and  private-sector 
business  planners  in  developing  and 
deploying  nationally  compatible 
systems.  By  ensuring  system 
compatibility,  the  DOT  hopes  to 
accelerate  ITS  integration  nationwide 
and  develop  a  strong,  diverse 
marketplace  for  related  products  and 
services. 

It  is  highly  unlikely  that  the  entire 
National  ITS  Architecture  will  be  fully 
implemented  by  any  single  metropolitan 
area  or  State.  For  example,  the  National 
ITS  Architectiu«  contains  information 
flows  for  an  Automated  Highway 
System  that  is  imlikely  to  be  part  of 
most  regional  implementations. 


However,  the  National  ITS  Architecture 
has  considerable  value  as  a  fiamework 
for  local  governments  in  the 
development  of  regional  ITS 
architectures  by  identifying  the  many 
functions  and  information  sharing 
opportimities  that  may  be  desired.  It  can 
assist  local  governments  with  both  of 
the  key  elements:  technical 
interoperability  and  institutional 
coordination. 

The  National  ITS  Architecture, 
because  it  aids  in  the  development  of  a 
high-level  conceptual  view  of  a  futiue 
system,  can  assist  local  governments  in 
identifying  applications  that  will 
support  their  fiiture  transportation 
needs.  From  an  institutional 
coordination  perspective,  the  National 
ITS  Architecture  helps  local 
transportation  planners  to  identify  other 
stakeholders  who  may  need  to  be 
involved  and  to  identify  potential 
integration  opportunities.  From  a 
technical  interoperability  perspective, 
the  National  ITS  Architectiure  provides 
a  logical  and  physical  architechu^  and 
process  specifications  to  guide  the 
design  of  a  system.  The  National  ITS 
Architecture  also  identifies  interfaces 
where  standards  may  apply,  further 
supporting  interoperability. 

Transportation  Equity  Act  for  the  21st 
Centuiy 

As  noted  above,  section  5206(e)  of  the 
TEA-21.  Public  Law  105-178.  112  Stat. 
457,  requires  ITS  projects  funded  from 
the  highway  trust  fund  to  conform  to  the 
National  ITS  Architecture,  applicable  or 
provisional  standards,  and  protocols. 
One  of  the  findings  of  Congress  in 
section  5202  of  the  TEA-21,  is  that 
continued  investment  in  systems 
integration  is  needed  to  accelerate  the 
rate  at  which  ITS  is  incorporated  into 
the  national  surface  transportation 
network.  Two  of  the  purposes  of  the  ITS 
program,  noted  in  section  5203(b)  of  the 
TEA-21,  are  to  expedite  the  deployment 
and  integration  of  ITS,  and  to  improve 
regional  cooperation  and  operations 
planning  for  effective  ITS  deployment. 
Use  of  the  National  ITS  Architecture 
provides  significant  benefits  to  local 
transportation  planners  and  deployers 
as  follows: 

1.  The  National  ITS  Architecture 
provides  assistance  with  technical 
design.  It  saves  considerable  design  time 
because  physical  and  logical 
architectures  are  already  defined. 

2.  Information  flows  and  process 
specifications  are  defined  in  the 
National  ITS  Architectiu-e,  allowing 
local  governments  to  accelerate  the 
process  of  defining  system  functionality. 

3.  The  architecture  identifies 
standards  that  will  support 


interoperability  now  and  into  the  future, 
but  it  leaves  selection  of  technologies  to 
local  decisionmakers. 

4.  The  architectiue  provides  a  sound 
engineering  framework  for  integrating 
multiple  applications  and  services  in  a 
region. 

ITS  Architecture  and  Standards  NPRM 
Discussion  of  Comments 

The  FHWA  received  105  comments 
on  this  docket  from  a  wide  range  of 
stakeholders,  including  major  industry 
associations.  State  departments  of 
transportation.  Metropolitan  Plaiming 
Organizations  (MPOs),  and  local 
agencies.  The  comments  were  generally 
favorable  about  the  scope  and  content, 
but  requested  additional  clarification 
and  guidance  on  implementation  of 
specific  items.  On  many  issues,  some 
commenters  wanted  more  specific 
requirements,  while  others  wanted  more 
flexibility.  Most  commenters,  including 
major  industry  associations  and  public 
sector  agencies,  agreed  with  the  overall 
scope,  but  some  felt  that  the  specifics 
might  be  difficult  to  implement  and 
asked  for  clarification  of  key  terms.  A 
few  commenters  wanted  the  FHWA  to 
reduce  the  niunber  of  requirements  or 
convert  the  rulemaking  into  a  guidance 
activity  until  more  ITS  deployment 
experience  is  gained. 

In  summary,  the  FHWA  received  a 
large  number  of  generally  favorable 
comments  about  the  NPRM  that 
suggested  minor  specific  changes  and 
expressed  a  need  for  further  guidance 
on  implementation.  Since  the  general 
tenor  of  the  comments  was  positive,  the 
FHWA  has  kept  the  scope  of  the  NPRM 
and  made  appropriate  clarifications  to 
the  text  of  the  final  rule  to  address 
concerns  raised  in  comments.  In 
response  to  the  many  comments 
requesting  it.  starting  in  early  2001,  the 
FHWA  will  also  provide  a  program  of 
guidance,  training,  and  technical 
support  to  assist  with  the 
implementation  of  this  rule.  The 
following  is  a  detailed  discussion  of  the 
comments  and  their  disposition, 
organized  by  subject  matter. 

Section  940.3    Definitions 

ITS  Project.  There  were  34  comments 
submitted  to  the  docket  concerning  the 
definition  of  an  ITS  project.  Many  of  the 
commenters  felt  the  definition  was  not 
clear  enough,  was  too  broad,  or  was  too 
subject  to  interpretation.  Some 
comments  questioned  how  much  of  a 
project's  budget  would  have  to  be  spent 
on  ITS  before  a  project  would  be 
considered  an  ITS  project.  Some 
suggested  specific  language  to  more 
narrowly  define  an  ITS  project  by 
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focusing  on  the  portion  of  the  overall 
project  that  is  actually  ITS  or  by 
suggesting  language  that  would  narrow 
the  definition  of  an  ITS  project  to  only 
include  projects  which  introduce  new 
or  changed  integration  opportimities. 

Since  the  intent  of  this  rule  and  the 
supporting  legislation  is  to  facilitate  the 
deployment  of  integrated  ITS  systems,  it 
is  the  position  of  the  FHWA  that  the 
definition  of  an  ITS  project  must  be 
fairly  broad  to  include  any  ITS  system 
being  funded  with  highway  trust  fund 
dollars.  It  is  only  by  properly 
considering  all  planned  ITS  investments 
in  the  development  of  a  regional  ITS 
architecture  that  the  integration 
opportunities  and  needs  can  even  be 
identified.  This  consideration  should  be 
carried  out  in  the  development  of  an 
architecture  prior  to  the  specific  project 
being  advanced.  If,  in  the  development 
of  a  regional  ITS  architecture,  it  is 
determined  that  a  specific  planned 
project  offers  no  real  integration 
opportunities  for  the  region,  then  the 
impact  of  this  nde  on  that  specific 
project  is  minimal. 

As  a  response  to  the  comments 
concerning  the  clarity  of  the  definition, 
the  definition  of  an  ITS  project  has  been 
slightly  modified  to  remove  the 
examples  since  they  were  considered 
misleading.  The  FHWA  recognizes  that 
any  definition  will  be  subject  to 
interpretation  by  the  stakeholders  and 
acknowledges  the  need  for  guidance  in 
this  area  to  ensiu°e  clear  and  consistent 
interpretation  of  this  rule.  Guidance  on 
what  constitutes  an  ITS  project 
(including  examples)  will  be  developed 
to  assist  the  various  stakeholders, 
including  the  FHWA  Division  Offices, 
to  better  understand  what  projects 
should  be  considered  ITS  projects. 

Region.  There  were  26  comments 
submitted  related  to  the  definition  of  a 
region.  Seven  comments  supported  the 
open  definition  provided  in  the  NPRM, 
arguing  that  the  possible  integration 
opportunities  in  an  area  should  define 
the  region  and  that  there  were  too  many 
possible  variations  to  allow  a  restrictive 
definition.  Six  commenters  who 
expressed  concern  over  varying 
conditions  interpreted  the  definition  to 
mean  Metropolitan  Planning  Area 
(MPA).  Five  comments  suggested  an 
MPA  was  too  restrictive.  Eight  other 
comments  indicated  that  the  proposed 
definition  of  a  region  did  not  clearly 
identify  what  entity  would  have  the 
lead  in  developing  a  regional  ITS 
architecture  or  thought  the  definition 
implied  the  MPO  shoiUd  have  the  lead. 
Nine  comments  suggested  various  limits 
or  boundaries  to  fit  specific  situations. 
Ten  comments  expressed  a  need  for 


greater  clarification  of  the  definition  for 
a  region. 

The  intent  of  the  proposed  definition 
was  to  allow  considerable  flexibility  on 
the  part  of  the  stakeholders  in  defining 
the  boundaries  of  a  region  to  best  meet 
their  identified  integration 
opportimities.  While  there  was  no  intent 
to  generally  restrict  the  definition  to 
MP  As  or  States,  the  FHWA  determined 
that  regional  ITS  architectures  should  be 
based  on  an  integration  strategy  that  was 
developed  by  an  MPO  or  State  as  part 
of  its  transportation  planning  process. 

Given  that  the  final  rule  does  not 
require  or  reference  an  integration 
strategy,  the  FHWA  feels  a  need  to 
provide  more  specific  guidance  on  the 
definition  of  a  region.  As  such,  the 
definition  of  a  region  has  been  revised 
to  indicate  that  the  MPA  should  be  the 
minimum  area  considered  when 
establishing  the  boundaries  of  a  region 
for  purposes  of  developing  a  regional 
ITS  architecture  within  a  metropolitan 
area.  This  should  not  be  interpreted  to 
mean  that  a  region  must  be  an  MPA,  or 
no  less  than  an  MPA,  but  the  MPA  and 
all  the  agencies  and  jurisdictions  within 
the  MPA  should  be  at  least  considered 
for  inclusion  in  the  process  of 
developing  a  regional  ITS  architecture 
within  a  metropolitan  area.  This  rule  is 
silent  on  other  possible  limits  or 
minimum  areas  for  defining  a  region, 
relying  on  the  flexible  natiue  of  this  rule 
to  accommodate  those  special 
circumstances.  The  FHWA  also 
acknowledges  it  is  possible  that 
overlapping  regions  could  be  defined 
and  overlapping  regional  ITS 
architectures  be  developed  to  meet  the 
needs  of  the  regions. 

Other  Definitions.  There  were  20 
comments  suggesting  that  other  terms 
used  in  the  NPRM  be  defined.  These 
included  "interoperability," 
"standards,"  "concept  of  operations." 
"conceptual  design,"  and  "integration 
strategy."  Several  of  these  are  no  longer 
used  in  the  final  rule  and,  therefore, 
were  not  defined.  Other  terms,  such  as 
"interoperability"  and  "standards," 
were  determined  to  be  conunon  terms 
whose  definition  did  not  effect  the 
implementation  of  the  final  rule. 
Furthermore,  language  regarding 
standards  conformity  has  been  clarified 
in  the  body  of  the  final  rule. 

Section  940.5    Policy 

Twenty-eight  commenters  addressed 
the  issue  of  consistency  between  the 
two  related  FHWA  notices  of  proposed 
rulemaking  (23  CFR  parts  940  and  1410) 
and  the  Federal  Transit 
Administration's  (FTA)  notice  (FTA 
Docket  No.  FTA-99-6417)  on  National 
ITS  Architecture  published  at  65  FR 


34002  on  May  25,  2000.  The  comments 
revealed  a  lack  of  understanding  about 
the  relationship  between  the  regional 
ITS  architecture  and  the  integration 
strategy  proposed  as  part  of  the 
revisions  to  FHWA's  transportation 
planning  rules.  There  were  five 
comments  suggesting  a  single  DOT  rule 
addressing  how  all  ITS  projects  would 
meet  the  National  ITS  Architecture 
conformance  requirements  of  the  TEA- 
21  instead  of  an  FHWA  rule  for  highway 
projects  and  an  FTA  policy  for  transit 
projects.  Four  other  comments 
acknowledged  the  need  for  two  policies, 
but  recommended  they  articiUate  the 
same  process. 

A  final  trans-portation  planning  rule  is 
being  developed  on  a  different  schedule 
than  this  rule,  and  comments  regarding 
the  portions  of  the  National  ITS 
Architecture  conformity  process 
included  in  the  transportation  planning 
rule  will  be  addressed  as  it  proceeds 
toward  issuance.  The  FHWA  and  FTA 
have  chosen  to  go  forward  with  policies 
that  have  been  developed  cooperatively 
to  implement  the  National  ITS 
Architectiue  conformance  process.  This 
FHWA  rule  and  the  parallel  FTA  policy 
have  been  developed  without  reference 
to  the  proposed  changes  to  the 
transportation  planning  process, 
including  no  mention  of  the 
development  of  an  integration  strategy. 
However,  the  policy  statement  of  this 
rule  notes  a  link  to  established 
transportation  planning  processes,  as 
provided  under  23  CFR  part  450.  This 
nde  fully  supports  these  collaborative 
methods  for  establishing  transportation 
goals  and  objectives,  and  does  not 
provide  a  mechanism  for  introducing 
projects  outside  of  the  transportation 
planning  processes. 

This  nnal  rule  on  National  ITS 
Architecture  conformance  and  the  FTA 
policy  on  the  same  subject  have  been 
developed  cooperatively  and 
coordinated  among  the  agencies  to 
enstu-e  compatible  processes.  Any 
differences  between  this  rule  and  the 
parallel  FTA  policy  are  intended  to 
address  differences  in  highway  and 
transit  project  development  and  the  way 
the  FHWA  and  the  FTA  administer 
projects  and  funds. 

Fifteen  commenters  questioned  the 
need  for  an  integration  strategy,  and  the 
relationship  between  the  strategy  and 
the  regional  ITS  architecture. 

Given  the  fact  that  proposed  revisions 
to  the  FHWA's  transportation  planning 
ndes  are  being  developed  according  to 
a  different  schedule,  this  rule  has  been 
revised  to  remove  any  references  to  an 
integration  strategy.  Comments 
regarding  the  integration  strategy  will  be 
addressed  in  the  final  transportation 
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planning  rule,  and  the  discussion  of  the 
regional  ITS  architecture  in  §  940.9  has 
been  revised  to  clarify  its  content. 

Section  940.7    Applicability 

A  few  commenters  noted  that  the 
proposed  rule  had  not  addressed  the 
TEA-21  language  that  allows  for  the 
Secretary  to  authorize  certain 
exceptions  to  the  conformity  provision. 
These  exceptions  relate  to  those  projects 
designed  to  achieve  specific  research 
objectives  or,  if  three  stated  criteria  are 
met,  to  those  intended  to  upgrade  or 
expand  an  ITS  system  in  existence  on 
the  date  of  enactment  of  the  TEA-21. 
The  legislation  also  included  a  general 
exemption  for  funds  used  strictly  for 
operations  and  maintenance  of  an  ITS 
system  in  existence  on  the  date  of 
enactment  of  the  TEA-21. 

The  FHWA  acknowledges  this 
omission  and  has  included  the 
appropriate  language  in  this  section  of 
the  rule. 


Section  940.9 
Architecture 


Regional  ITS 


Several  comments  were  received 
related  to  the  way  the  proposed  rule 
referred  to  developing  regional  ITS 
architectures.  Eight  comments,  from 
State  agencies  and  metropolitan 
planning  organizations,  supported  an 
incremental  approach  to  developing 
regional  ITS  architectures,  starting  with 
project  ITS  architectiires  and  building 
them  together.  Foiu  other  comments, 
from  metropolitan  planning 
organizations  and  industry  associations, 
noted  that  an  ad  hoc  regional  ITS 
architectiu^  developed  incrementally 
through  projects  would  result  in  an 
architecture  less  robust  than  if  there 
were  a  single,  initial  effort  to  develop  it. 

Also,  thuteen  comments  from  the 
Association  of  American  State  Highway 
and  Transportation  Officials  (AASHTO) 
and  a  niunber  of  States  recommended 
extending  the  time  for  developing 
regional  ITS  architectures,  as  the 
proposed  two  year  implementation 
woiild  be  too  short.  Ten  of  the 
commenters  preferred  four  years  in 
order  to  acquire  the  necessary  resources 
for  developing  regional  ITS 
architectxues. 

Most  commenters  were  in  agreement 
with  the  content  of  the  regional  ITS 
architecture  as  defined  in  the  proposed 
rule.  However,  there  were  19  comments 
that  dealt  with  confusion  over  the 
definition  of  both  "conceptual  design" 
and  "concept  of  operations."  In 
addition,  there  were  1 7  other  comments 
on  the  makeup  of  the  stakeholders, 
involvement  of  the  private  sector,  and 
the  need  and  desirability  of 
"agreements"  between  stakeholders. 


The  comments  indicated  confusion 
regarding  the  development  of  regional 
ITS  architectures,  and  especially  so  in 
discussing  the  period  of  time  for  their 
development.  Therefore,  the  final  rule 
has  clarified  the  time  period  for 
developing  regional  ITS  architectiires  by 
adopting  the  proposed  extension  to  four 
years  subsequent  to  beginning  to  deploy 
ITS  projects  {§  940.9(c)),  or  four  years 
from  the  effective  date  of  this  rule  for 
those  areas  that  are  currentiy  deploying 
ITS  projects  (§  940.9(b)).  In  clarifying 
the  time  for  development,  this  rule  has 
eliminated  any  references  to  specific 
methods  for  developing  regional  ITS 
architectiu«s.  By  not  prescribing  any 
methods,  the  rule  provides  flexibility  to 
a  region  in  deciding  how  it  should 
develop  its  regional  ITS  architecture. 
Guidance  and  information  related  to 
developing  regional  ITS  architectures  is 
available  from  FHWA  Division  Offices 
and  from  the  ITS  web  site,  http:// 
www.its.dot.gov.  and  will  be  expanded 
to  provide  assistance  in  meeting  the 
intent  of  the  rule. 

Both  the  terms  "conceptual  design" 
and  "concept  of  operations"  have  been 
deleted  from  the  final  rule.  In  their  stead 
are  descriptions  of  the  content  that  is 
expected  to  form  the  basis  for  a  regional 
ITS  architectiu«.  This  content  has  not 
significantly  changed  from  that  defined 
in  the  NPRM  but  is  now  contained  in 
§  940.9(d).  The  level  of  detail  required  is 
to  the  architecture  flow  level  as  defined 
in  the  National  ITS  Architect\u«.  The 
regional  ITS  architectiu^  must  identify 
how  agencies,  modes,  and  systems  will 
interact  and  operate  if  the  architecture 
is  to  fulfill  the  objective  of  promoting 
ITS  integration  within  a  region. 

The  relevant  stakeholders  for  a  region 
will  vary  from  region  to  region.  The  list 
articulated  in  §  940.9(a)  is  representative 
only  and  not  meant  to  be  inclusive  or 
exclusive.  On  the  specific  issue  of 
private  sector  participation,  if  the 
private  sector  is  deploying  ITS  systems 
in  a  region  or  otherwise  providing  an 
rrS-based  service,  it  would  be 
appropriate  to  engage  them  in  the 
development  of  a  regional  ITS 
architecture.  Because  of  these  variations 
from  region  to  region,  the  FHWA  felt  it 
inappropriate  to  attempt  to  define  an  all 
inclusive  list  of  stakeholders.  The  group 
of  relevant  stakeholders  will  be  a 
function  of  how  the  region  is  defined 
and  how  transportation  services  are 
provided  to  the  public.  Section 
940.9(d)(4)  specifies  that  in  the 
development  of  the  regional  ITS 
architectiu«,  it  shall  include  "any 
agreements  (existing  or  new)  required 
for  operations."  The  formalization  of 
these  types  of  agreements  is  at  the 


discretion  of  the  region  and 
participating  stakeholders. 

There  were  14  comments  bom  a  broad 
range  of  organizations  questioning  how 
existing  regional  ITS  architectures, 
strategic  plans  or  ITS  Early  Deployment 
Plans  would  be  treated  imder  this  rule. 
It  is  the  intent  of  the  FHWA  that  any 
existing  ITS  plaiming  doctunents  shoiUd 
be  used  to  the  extent  practical  to  meet 
the  requirements  of  this  rule.  If  a 
regional  ITS  architectiu'e  is  in  place,  is 
up  to  date,  and  addresses  all  the 
requirements  of  a  regional  ITS 
architecture  as  described  in  this  rule, 
there  is  no  requirement  to  develop  a 
"new"  one.  If  the  existing  regional  ITS 
architecture  does  not  address  all  the 
requirements  of  the  rule,  it  may  be 
possible  to  update  it  so  that  it  meets  thd 
regional  ITS  architectiue  requirements 
of  this  rule.  What  is  necessary  is  that  the 
end  result  is  an  architectiu^  that  meets 
the  requirements  of  this  rule  and 
properly  addresses  the  ITS  deployments 
and  integration  opportunities  of  that 
region.  This  issue  is  specifically 
addressed  in  §  940.9(e)  of  this  rule. 

There  were  five  comments  related  to 
the  impact  of  this  rule  on  legacy  systems 
(i.e.,  ITS  systems  already  in  place)  and 
requesting  some  sort  of 
"grandfathering"  for  them.  The  language 
in  §  940.11(g)  of  the  final  rule  clarifies 
the  grandfathering  or  staging  aspects  of 
the  process.  The  final  rule  does  not 
require  any  changes  or  modifications  to 
existing  systems  to  conform  to  the 
National  ITS  Architectiu^.  It  is  very 
likely  that  a  regional  ITS  architecture 
developed  by  the  local  agencies  and 
other  stakeholders  would  call  for 
changes  to  legacy  systems  over  time  to 
support  desired  integration.  However, 
such  changes  would  not  be  required  by 
the  FHWA;  they  would  be  agreed  upon 
by  the  appropriate  stakeholders  as  part 
of  the  development  of  the  regional  ITS 
architecture. 

There  were  15  comments  dealing  with 
the  maintenance  process  and  status  of 
the  National  ITS  Architecture.  Two 
comments  suggested  the  need  for  the 
FHWA  to  formally  adopt  the  National 
ITS  Architectiu^.  Four  other  comments 
also  supported  the  formalization  of  a 
process  for  maintaining  or  updating  it 
with  the  full  opportimity  for  public 
input. 

Conformance  with  the  National  ITS 
Architectiu^  is  interpreted  to  mean  the 
use  of  the  National  ITS  Architecture  to 
develop  a  regional  ITS  architecture,  and 
the  subsequent  adherence  of  all  ITS 
projects  to  that  regional  ITS 
arciutecture.  This  rule  requires  that  the 
National  ITS  Architecture  be  used  as  a 
resource  in  developing  a  regional  ITS 
architectme. 


1450 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations 


As  a  technical  resource,  it  is 
important  that  the  National  ITS 
Architecture  be  maintained  and  updated 
as  necessary  in  response  to  user  input 
or  to  add  new  user  services,  but  formal 
adoption  of  the  National  ITS 
Architectiue  is  not  necessary.  However, 
the  FHWA  recognizes  the  need  to 
maintain  the  National  ITS  Architecture 
and  to  establish  an  open  process  for 
configuration  control  that  includes 
public  participation.  The  process 
currenUy  used  by  the  DOT  to  maintain 
the  National  ITS  Architecture  is  very 
rigorous  and  involves  significant  public 
psulicipation.  That  process  is  ciurently 
being  reviewed  by  the  DOT  with  the 
intent  of  establishing  a  configuration 
management  process  that  engages  the 
public  at  key  stages  and  ensures  a 
consensus  for  updating  the  National  ITS 
Architecture. 

Four  comments  suggested  that  this 
rule  should  not  be  implemented  imtil 
the  National  ITS  Architecture  was 
complete.  The  National  ITS 
Architecture  will  never  stop  evolving 
since  there  always  is  a  potential  need  to 
regidarly  update  it  as  more  is  learned  . 
about  ITS  deployment.  The  FHWA 
believes  the  National  ITS  Architecture  is 
developed  to  a  stage  where  it  can  be 
used  as  a  resource  in  developing 
regional  ITS  architectures,  as  required 
by  this  rule. 

Seventeen  comments  asked  the 
FHWA  to  define  the  agency  that  is 
responsible  for  the  development  and 
maintenance  of  the  regional  ITS 
architecture;  specifically  MPOs  and/or 
the  State  as  those  entities  that  are 
already  responsible  for  the  planning 
process. 

The  FHWA  did  not  define  the 
responsibility  for  either  creating  or 
maintaining  the  regional  ITS 
architecture  to  a  specific  entity  because 
of  the  diversity  of  transportation 
agencies  and  their  roles  across  the 
coimtiy.  It  is  recognized  that  in  some 
regions  traditional  State  and  MPO 
boundaries  may  not  meet  the  needs  of 
the  traveling  public  or  the 
transportation  community.  This  is  also 
why  the  FHWA  did  not  rigidly  define  a 
region.  The  FHWA  encourages  MPOs 
and  States  to  include  the  development 
of  their  regional  ITS  architectures  as 
part  of  their  transportation  planning 
processes.  However,  the  decision  is  best 
left  to  the  region  to  determine  the 
approach  that  best  reflects  their  needs, 
as  indicated  in  §  940.9.  It  is  clear  that 
the  value  of  a  regional  ITS  architecture 
will  only  be  realized  if  that  architectiue 
is  maintained  through  time.  However,  in 
accepting  Federal  funds  under  title  23, 
U.S.C.,  the  State  is  ultimately 
responsible  for  complying  with  Federal 


requirements,  as  provided  in  23  U.S.C. 
106  and  133. 

Four  commenters  noted  that  the 
proposed  rule  did  not  adequately 
address  planning  for,  or  committing  to, 
a  defined  level  of  operations  and 
maintenance. 

The  final  rule  addresses  this  concern 
on  two  primary  levels,  in  the 
development  of  the  regional  ITS 
architectiire  and  the  development  of 
individual  projects.  Section  940.9(d)(4) 
specifies  that  in  the  development  of  the 
regional  ITS  architecture,  it  shall 
include  "any  agreements  (existing  or 
new)  required  for  operations."  The 
formalization  of  these  types  of 
agreements  is  at  the  discretion  of  the 
region  and  participating  stakeholders. 

Also,  relative  to  operations  and 
management  at  a  project  level, 
§  940.11(c)(7)  specifies  that  the  systems 
engineering  analysis  (required  of  all  ITS 
projects)  includes  "procedures  and 
resoxu^es  necessary  for  the  operations 
and  management  of  the  system." 

Section  940. 1 1     Project  Implementation 

In  addition  to  the- comments  on 
regional  ITS  architectm^  development 
noted  above,  the  docket  received  86 
comments  on  systems  engineering  and 
project  implementation.  These 
comments  revealed  that  the  structure  of 
the  NPRM  in  discussing  regional  ITS 
architecture  development,  project 
systems  engineering  analysis,  and 
project  implementation  was  confusing 
and  difficult  to  read. 

To  clarify  these  portions  of  the  rule, 
the  systems  engineering  and  project 
implementation  sections  of  the  NPRM 
have  been  combined  into  §  940.11, 
Project  Implementation.  Also, 
paragraphs  that  were  in  the  regional  ITS 
architecture  section  of  the  NPRM  that 
discussed  major  ITS  projects  and  the 
requirements  for  developing  project 
level  ITS  architectures  have  been 
rewritten  to  clarify  their  applicability. 
Since  these  paragraphs  deal  with  project 
development  issues,  they  have  been 
moved  to  §  940.11(e).  A  definition  for 
"project  level  ITS  architectiu^"  was 
added  in  §  940.3  and  a  description  of  its 
contents  provided  in  §  940.11(e). 

The  docket  received  33  comments 
regarding  systems  engineering  and  the 
systems  engineering  analysis  section  of 
the  proposed  rule.  Most  of  the 
comments  related  to  the  definition,  the 
process  not  being  necessary  except  for 
very  large  projects,  and  confusion  as  to 
how  these  requirements  relate  to 
existing  FHWA  policy. 

In  response  to  the  docket  comments, 
the  definition  of  systems  engineering  in 
§  940.3  has  been  clarified  and  is  more 
consistent  with  accepted  practice.  In 


order  to  provide  consistency  in  the 
regional  ITS  architecture  process,  the 
systems  engineering  analysis  detailed  in 
§§  940.11(a)  through  940.11(c)  must 
apply  to  all  ITS  projects  regardless  of 
size  or  budget.  However,  the  analysis 
should  be  on  a  scale  commensurate  with 
project  scope.  To  allow  for  the  greatest 
flexibility  at  the  State  and  local  level,  in 
§  940.11(c),  a  minimum  number  of 
elements  have  been  clearly  identified 
for  inclusion  in  the  systems  engineering 
analysis.  Many  of  those  elements  are 
currently  required  as  provided  in  23 
CFR  655.409,  which  this  rule  replaces. 
Recognizing  the  change  in  some  current 
practices  this  type  of  analysis  will 
require,  the  FHWA  intends  to  issue 
guidance,  training,  and  technical 
support  in  early  2001  to  help 
stakeholders  meet  the  requirements  of 
the  final  rule. 

Fifty-three  comments  were  submitted 
regarding  ITS  standards  and 
interoperability  tests.  The  commenters 
expressed  concern  about  requiring  the 
use  of  ITS  standards  and 
interoperability  tests  prematurely,  the 
impact  on  legacy  systems  of  requiring 
ITS  standards,  and  confusion  regarding 
the  term  "adopted  by  the  DOT." 

In  response  to  the  comments,  the 
FHWA  has  significantly  modified  the 
final  rule  to  eliminate  reference  to  the 
use  of  standards  and  interoperability 
tests  prior  to  adoption  in  §  940.11(f). 
Section  940.11(g)  addresses  the 
applicability  of  standards  to  legacy 
systems.  It  is  not  the  intent  of  the  DOT 
to  formally  adopt  any  standard  before 
the  standard  is  mature;  and  also,  not  all 
ITS  standards  should,  or  will,  be 
formally  adopted  by  the  EKDT.  Formal 
adoption  of  a  standard  means  that  the 
DOT  will  go  through  the  rulemaking 
process,  including  a  period  of  public 
comment,  for  all  standards  that  are 
considered  candidates  for  adoption. 

The  DOT  has  developed  a  set  of 
criteria  to  determine  when  a  standard 
could  be  considered  for  formal 
adoption.  These  criteria  include,  at  a 
minimum,  the  following  elements: 

1 .  The  standard  has  been  approved  by 
a  Standard  Development  Organization 
(SDO). 

2.  The  standard  has  been  successfully 
tested  in  real  world  applications  as 
appropriate. 

3.  The  standard  has  received  some 
degree  of  acceptance  by  the  community 
served  by  the  standard. 

4.  Products  exist  to  implement  the 
standard. 

5.  There  is  adequate  documentation  to 
support  the  use  of  the  standard. 

6.  There  is  training  available  in  the 
use  of  the  standard  where  applicable. 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations 


1451 


Therefore,  the  intent  of  the  rule  is  to 
require  the  use  of  a  standard  only  when 
these  criteria  have  been  met,  and  there 
has  been  a  separate  rulemaking  on 

1 1  adoption  of  the  standard. 

I  j      Tne  only  interoperability  tests  that  are 
currently  contemplated  by  the  DOT  are 
those  associated  with  the  Commercial 
Vehicle  Operations  (CVO)  program. 
These  tests  are  currently  being  used  by 
States  deploying  CVO  systems  and  will 
follow  a  similar  set  of  criteria  for 
adoption  as  those  defined  for  standards. 

Section  940. 1 3    Project  Administration 

I  j      There  were  nine  comments  related  to 
how  conformity  with  the  final  rule 
would  be  determined,  and  by  whom. 
There  were  11  comments  about  how 
conformity  with  the  regional  ITS 
architecture  would  be  determined,  and 
by  whom.  Six  comments  specifically 
suggested  methods  for  determining 
conformance,  including  a  process 
similar  to  current  Federal  planning 
oversight  procedures.  Six  other 
commenters  suggested  that 
determination  be  made  by  the  MPO  or 
State.  For  either  case,  the  comments 
reflected  a  lack  of  clarity  as  to  what 
documentation  would  be  necessary. 
There  were  six  related  comments 
suggesting  the  level  of  documentation 
be  commensurate  with  the  scale  of  the 
planned  ITS  investments  in  the  region. 

In  §940.13  of  the  final  rule,  the 
FHWA  has  attempted  to  clarify  the 
process  for  determining  conformance. 
Conformance  of  an  ITS  project  with  a 
regional  ITS  architecture  shall  be  made 
prior  to  authorization  of  funding  for 
project  construction  or  implementation 
as  provided  in  23  U.S.C.  106  and  133. 
We  do  not  intend  to  create  new 
oversight  procedures  beyond  those 
provided  in  23  U.S.C.  106  and  133,  but 
in  those  cases  where  oversight  and 
approval  for  ITS  projects  is  assumed  by 
the  State,  the  State  will  be  responsible 
for  ensiuing  compliance  with  this 
regulation  and  the  FHWA's  oversight 
will  be  through  existing  processes. 

There  were  14  conunents  concerning 
the  dociunentation  requirements  of  the 
proposed  rule  and  generally  suggesting 
they  be  reduced.  Certainly  the 
development  of  a  regional  ITS 
architecture  and  evidence  of 
conformance  of  a  specific  project  to  that 
regional  ITS  architecture  implies  some 
level  of  documentation  be  developed. 
However,  to  allow  flexibility  un  the  part 
of  the  State  or  local  agency  in 
demonstrating  compliance  with  the 
final  rule,  no  specific  documentation  is 
required  to  be  developed  or  submitted 
to  the  FHWA  for  review  or  approval. 
The  FHWA  recognizes  the  need  to  be 
able  to  scale  the  regional  ITS 


architecture  and  the  associated 
documentation  to  the  needs  of  the 
region.  Section  940.9(a)  of  the  final  rule 
contains  specific  language  allowing 
such  scaling. 

Summary  of  Requirements 

/.  The  Regional  ITS  Architecture 

This  final  rule  on  the  ITS  Architecttue 
and  Standards  requires  the  development 
of  a  local  implementation  of  the 
National  ITS  Architecture  referred  to  as 
a  regional  ITS  architectiue.  The  regional 
ITS  architectiue  is  tailored  to  meet  local 
needs,  meaning  that  it  does  not  address 
the  entire  National  ITS  Architecture  and 
can  also  address  services  not  included 
in  the  National  ITS  Architecture.  The 
regional  ITS  architecture  shall  contain  a 
description  of  the  region  and  the 
identification  of  the  participating 
agencies  and  other  stakeholders;  the 
roles  and  responsibilities  of  the 
participating  agencies  and  other 
stakeholders;  any  agreements  needed  for 
operation;  system  functional 
requirements;  interface  requirements 
and  information  exchanges  with 
planned  and  existing  systems; 
identification  of  applicable  standards; 
and  the  sequence  of  projects  necessary 
for  implementation.  Any  changes  made 
in  a  project  design  that  impact  the 
regional  ITS  architecture  shall  be 
identified  and  the  appropriate  revisions 
made  and  agreed  to  in  the  regional  ITS 
architecture. 

Any  region  that  is  currently 
implementing  ITS  projects  shall  have  a 
regional  ITS  architecture  within  fom- 
years  of  the  effective  date  of  this  rule. 
All  other  regions  not  currently 
implementing  ITS  projects  shall  have  a 
regional  ITS  architecture  within  four 
years  of  the  first  ITS  project  for  that 
region  advancing  to  final  design.  In  this 
context,  a  region  is  a  geographical  area 
that  is  based  on  local  needs  for  sharing 
information  and  coordinating 
operational  strategies  among  multiple 
projects.  A  region  can  be  specified  at  a 
metropolitan.  Statewide,  multi-State,  or 
corridor  level.  Within  a  metropolitan 
area,  the  metropolitan  planning  area 
should  be  the  minimum  area  that  is 
considered  when  establishing  the 
boundaries  of  a  region  for  purposes  of 
developing  a  regional  ITS  architecture. 
A  regional  approach  promotes 
integration  of  transportation  systems. 
The  size  of  the  region  should  reflect  the 
breadth  of  the  integration  of 
transportation  systems. 

//.  Project  Development 

Additionally,  this  rule  requires  that 
all  ITS  projects  be  developed  using  a 
systems  engineering  analysis.  All  ITS 


projects  that  have  not  yet  advanced  to 
final  design  are  required  to  conform  to 
the  system  engineering  requirements  in 
?  940.11  upon  the  effective  date  of  this 
rule.  Any  ITS  project  that  has  advanced 
to  final  design  by  the  effective  date  of 
this  rule  is  exempt  from  the 
requirements  of  §940.11.  When  the 
regional  ITS  architecture  is  completed, 
project  development  will  be  based  on 
the  relevant  portions  of  it  which  the 
project  implements.  Prior  to  completion 
of  the  regional  ITS  architecture,  major 
ITS  projects  will  develop  project  level   • 
ITS  architectures  that  are  coordinated 
with  the  development  of  the  regional 
ITS  architecture.  ITS  projects  will  be 
required  to  use  applicable  ITS  standards 
and  interoperability  tests  that  have  been 
officially  adopted  by  the  DOT.  Where 
multiple  standards  exist,  it  will  be  the 
responsibility  of  the  stakeholders  to 
determine  how  best  to  achieve  the 
interoperability  they  desire. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  This  determination  is  based 
upon  preliminary  and  final  regiUatory 
assessments  prepared  for  this  action  that 
indicate  that  the  annual  impact  of  the 
rule  will  not  exceed  $100  million  nor 
will  it  adversely  affect  the  economy,  a 
sector  of  the  economy,  productivity, 
jobs,  the  environment,  public  health, 
safety,  or  State,  local,  or  tribal 
governments.  In  addition,  the  agency 
has  determined  that  these  changes  will 
not  interfere  with  any  action  taken  or 
planned  by  another  agency  and  will  not 
materially  alter  the  budgetary  impact  of 
any  entiUements,  grants,  user  fees,  or 
loan  programs.  Copies  of  the 
preliminary  and  final  regulatory 
assessments  are  included  in  the  docket. 

Costs 

The  FHWA  prepared  a  preliminary 
regulatory  evaluation  (PRE)  for  the 
NPRM  and  comments  were  solicited. 
That  analysis  estimated  the  total  costs  of 
this  rule  over  10  years  to  be  between 
$38.1  million  and  $44.4  million  (the  net 
present  value  over  10  years  was  between 
$22.3  miUion  and  $31.2  million).  The 
annual  constant  dollar  impact  was 
estimated  to  range  between  $3.2  million 
and  $4.4  million.  We  believe  that  the 


1452  Federal  Register/ Vol.  66,  No.  5 /Monday,  January  8,  2001 /Rules  and  Regulations 


cost  estimates  as  stated  in  the  PRE  are 
negligible.  The  FHWA  received  only 
one  comment  in  response  to  the  PRE. 
That  commenter,  the  Capital  District 
Transportation  Committee  of  Albany, 
New  York  suggested  that  our  cost 
estimates  were  too  low,  but  provided  no 
further  detail  or  rationale  which  would 
cause  us  to  reconsider  or  increase  our 
cost  estimates  in  the  initial  regulatory 
evaluation. 

These  10-year  cost  estimates  set  forth 
in  the  PRE  included  transportation 
planning  cost  increases,  to  MPOs 
ranging  from  $10.8  million  to  $13.5 
million,  and  to  States  from  $5.2  million 
to  $7.8  million  associated  with  our 
initial  requirement  to  develop  an  ITS 
integration  strategy  that  was  proposed 
as  part  of  the  metropolitan  and 
statewide  planning  rulemaking  effort. 
The  agency  now  plans  to  advance  that 
proposed  ITS  integration  strategy  in  the 
planning  rule  on  a  different  time 
schedule  than  this  final  rule.  Thus,  the 
costs  originally  set  forth  in  the  PRE  for 
the  ITS  integration  strategy  have  been 
eliminated  from  the  final  cost  estimate 
in  the  final  regulatory  evaluation  (FRE) 
for  this  rule. 

In  the  FRE,  the  agency  estimates  the 
cost  of  this  rule  to  be  between  $1 
million  an  $16  million  over  ten  years, 
which  are  the  estimated  costs  of  this 
rule  to  implementing  agencies  for  the 
development  of  the  regional  ITS 
architectures.  These  costs  do  not 
include  any  potential  additional 
implementation  costs  for  individual 
projects  which  are  expected  to  be 
minimal  and  were  extremely  difficiUt  to 
estimate.  Thus,  the  costs  to  the  industry 
are  less  than  that  originally  estimated  in 
the  agency's  NPRM. 

Benefits 

In  the  PRE.  the  FHWA  indicated  that 
the  non-monetary  benefits  derived  frtim 
the  proposed  action  included  savings 
from  the  avoidance  of  duplicative 
development,  reduced  overall 
development  time,  and  earlier  detection 
of  potential  incompatibilities.  We  stated 
that,  as  with  project  implementation 
impacts,  the  benefits  of  the  rule  are  very 
difficult  to  quantify  in  monetary  terms. 
Thus,  we  estimated  that  the 
coordination  guidance  provided  through 
implementation  of  the  rule  could 
provide  savings  of  approximately 
$150,000  to  any  potential  entity  seeking 
to  comply  with  the  requirements  of 
section  5206(e)  of  the  TEA-21  as 
compared  with  an  entity  having  to 
undertake  compliance  individually.  The 
costs  may  be  offset  by  benefits  derived 
frtjm  the  reduction  of  duplicative 
deployments,  reduced  overall 


development  time,  and  earlier  detection 
of  potential  incompatibilities. 

In  developing  a  final  regidatory 
evaluation  for  this  action,  we  did  not 
denote  a  significant  change  in  any  of  the 
benefits  anticipated  by  this  rule.  This  is 
so  notwithstanding  the  foct  that  our 
planning  costs  for  the  ITS  integration 
strategy  have  been  eliminated  from  the 
final  cost  estimate.  The  primary  benefits 
of  this  action  that  result  from  avoidance 
of  duplicative  development,  reduced 
overall  development  time,  and  earlier 
detection  of  potential  incompatibilities 
will  remain  the  same. 

In  sum  the  agency  believes  that  the 
option  chosen  in  tbds  action  will  be 
most  effective  at  helping  us  to 
implement  the  requirements  of  section 
5206(e)  of  the  TEA-21.  In  developing 
the  rule,  the  FHWA  has  sought  to  allow 
broad  discretion  to  those  entities 
impacted,  in  levels  of  response  and 
approach  that  are  appropriate  to 
particular  plans  and  projects,  while 
conforming  to  the  requirements  of  the 
TEA-21.  The  FHWA  has  considered  the 
costs  and  benefits  of  effective 
implementation  of  ITS  through  careful 
and  comprehensive  planning.  Based 
upon  the  information  above,  the  agency 
anticipates  that  the  economic  impact 
associated  with  this  rulemaking  action 
is  minimal  and  a  full  regulatory 
evaluation  is  not  necessary. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated,  through  the 
regulatory  assessment,  the  effects  of  this 
action  on  small  entities  and  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  businesses  and  small 
organizations  are  not  subject  to  this  rule, 
which  applies  to  government  entities 
only.  Since  §  940.9(a)  of  this  rule 
provides  for  regional  ITS  architectures 
to  be  developed  on  a  scale 
commensurate  with  the  scope  of  ITS 
investment  in  the  region,  and 
§  940.11(b)  provides  for  the  ITS  project 
systems  engineering  analysis  to  be  on  a 
scale  commensurate  with  the  project 
scope,  compliance  requirements  will 
vary  with  the  magnitude  of  the  ITS 
requirements  of  the  entity.  Small,  less 
complex  ITS  projects  have 
correspondingly  small  compliance 
dociunentation  requirements,  thereby 
accommodating  the  interest  of  small 
government  entities.  Small  entities, 
primarily  transit  agencies,  are 
accommodated  through  these  scaling 
provisions  that  impose  only  limited 
requirements  on  small  ITS  activities. 
For  these  reasons,  the  FHWA  certifies 


that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  action  does  not  impose 
unfunded  mandates  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  March  22,  1995,  109 
Stat.  48).  This  rule  will  not  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999,  and  the 
FHWA  has  determined  that  this  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment.  The  FHWA 
has  also  determined  that  this  action 
does  not  preempt  any  State  law  or  State 
regulation  or  affect  the  State's  ability  to 
discharge  traditional  State  governmental 
functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nmnber  20.205, 
Highway  planning  and  construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act  of  1995 

This  action  does  not  contain 
information  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  diildren. 
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Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  does  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321-4347),  and 
has  determined  that  this  action  will  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regidation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  proposed 
action  with  the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  655 

Design  standards,  Grant  programs-  ' 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs  and 
symbols.  Traffic  regidations. 

23  CFR  Part  940 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads. 
Intelligent  transportation  systems. 

Issued  on:  January  2,  2001. 
Kenneth  R.  Wykle, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Chapter  I  of  titie  23, 
Code  of  Federal  Regiidations,  as  set  forth 
below: 

PART  655— [AMENDED] 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  104, 109(d). 
114(a),  217,  315.  and  402(a);  23  CFR  1.32, 
and  49  CFR  1.48(b). 

Subpart  D— [Removed  and  reaerved] 

2.  Remove  and  reserve  subpart  D  of 
part  655,  consisting  of  §§  655.401. 
655.403,  655.405,  655.407,  655.409, 
655.411. 

3.  Add  a  new  subchapter  K,  consisting 
of  part  940.  to  read  as  follows: 


Subchapter  K— (ntelligent  Transportation 
Systems 

PART  940— INTELLIGENT 
TRANSPORTATION  SYSTEM 
ARCHITECTURE  AND  STANDARDS 


dGC> 

940.1 
940.3 

Purpose. 
Definitions. 

940.5 

940.7 

940.9 

940.11 

940.13 

Policy. 

Applicability. 

Regional  ITS  architecture. 

Project  implementation. 

Project  administration. 

Authority:  23  U.S.C.  101,  106,  109,  133, 
315,  and  508;  sec  5206(e),  Public  Law  105- 
178.  112  Stat.  457  (23  U.S.C.  502  note);  and 
49  CFR  1.48. 

f  940.1    Purpose. 

This  regulation  provides  policies  and 
procedures  for  implementing  section 
5206(e)  of  the  Transportation  Equity  Act 
for  the  21st  Centtuy  (TEA-21),  Public 
Law  105-178,  112  Stat.  457,  pertaining 
to  conformance  with  the  National 
Intelligent  Transportation  Systems 
Architecture  and  Standards. 

§940.3    Definitions. 

Intelligent  Transportation  System 
(ITS)  means  electronics, 
communications,  or  information 
processing  used  singly  or  in 
combination  to  improve  the  efficiency 
or  safety  of  a  surface  transportation 
system. 

ITS  project  means  any  project  that  in 
whole  or  in  part  funds  the  acquisition 
of  technologies  or  systems  of 
technologies  that  provide  or 
significantly  contribute  to  the  provision 
of  one  or  more  ITS  user  services  as 
defined  in  the  National  ITS 
ArchitectiUB. 

Major  ITS  project  means  any  ITS 
project  that  implements  part  of  a 
regional  ITS  initiative  that  is  multi- 
jurisdictional,  multi-modal,  or 
otherwise  affects  regional  integration  of 
ITS  systems. 

National  ITS  Architecture  (also 
"national  architecture")  means  a 
common  framework  for  ITS 
interoperability.  The  National  ITS 
Architecture  comprises  the  logical 
architectuire  and  physical  architecture 
which  satisfy  a  defined  set  of  user 
services.  The  National  ITS  Architecture 
is  maintained  by  the  United  States 
Department  of  Transportation  (DOT) 
and  is  available  on  the  DOT  web  site  at 
http://www.its.dot.gov. 

Project  level  ITS  architecture  is  a 
fi-amework  that  identifies  the 
institutional  agreement  and  technical 
integration  necessary  to  interface  a 
major  ITS  project  with  other  ITS 
projects  and  systems. 


Region  is  the  geographical  area  that 
identifies  the  botmdaries  of  the  regional 
ITS  architectvue  and  is  defined  by  and 
based  on  the  needs  of  the  participating 
agencies  and  other  stakeholders.  In 
metropolitan  areas,  a  region  should  be 
no  less  than  the  boimdaries  of  the 
metropolitan  planning  area. 

Regional  ITS  architecture  means  a 
regional  framework  for  ensiuing 
institutional  agreement  and  technical 
integration  for  the  implementation  of 
ITS  projects  or  groups  of  projects. 

Systems  engineering  is  a  structtired 
process  for  arriving  at  a  final  design  of 
a  system.  The  final  design  is  selected 
fit)m  a  niunber  of  alternatives  that 
would  accomplish  the  same  objectives 
and  considers  the  total  life-cycle  of  the 
project  including  not  only  the  technical 
merits  of  potential  solutions  but  also  the 
costs  and  relative  value  of  alternatives. 

§940.5    Policy. 

.  ITS  projects  shall  conform  to  the 
National  ITS  Architecture  and  standards 
in  accordance  with  the  requirements 
contained  in  this  part.  Conformance 
with  the  National  ITS  Architecture  is 
interpreted  to  mean  the  use  of  the 
National  ITS  Architecture  to  develop  a 
regional  ITS  architectiu^,  and  the 
subsequent  adherence  of  all  ITS  projects 
to  that  regional  ITS  architecture. 
Development  of  the  regional  ITS 
architecture  should  be  consistent  with 
the  transportation  planning  process  for 
Statewide  and  Metropolitan 
Transportation  Planning. 

§940.7    Applicat>ility. 

(a)  All  ITS  projects  that  are  funded  in 
whole  or  in  part  with  the  highway  trust 
fund,  including  those  on  the  National 
Highway  System  (NHS)  and  on  non- 
NHS  facilities,  are  subject  to  these 
provisions. 

(b)  The  Secretary  may  authorize 
exceptions  for: 

(1)  Projects  designed  to  achieve 
specific  research  objectives  ouUined  in 
the  National  ITS  Program  Plan  under 
section  5205  of  the  TEA-21,  or  the 
Siuface  Transportation  Research  and 
Development  Strategic  Plan  developed 
under  23  U.S.C.  508;  or 

(2)  The  upgrade  or  expansion  of  an 
ITS  system  in  existence  on  the  date  of 
enactment  of  the  TEA-21 ,  if  the 
Secretary  determines  that  the  upgrade  or 
expansion: 

(i)  Would  not  adversely  affect  the 
goals  or  purposes  of  Subtitle  C 
(Intelligent  Transportation  Systems  Act 
of  1998)  of  the  TEA-21; 

(ii)  Is  carried  out  before  the  end  of  the 
useful  life  of  such  system;  and 
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(iii)  Is  cost-effective  as  compared  to 
alternatives  that  would  meet  the 
conformity  requirement  of  this  rule. 

(c)  These  provisions  do  not  apply  to 
funds  used  for  operations  and 
maintenance  of  an  ITS  system  in 
existence  on  June  9,  1998. 

§940.9    Regional  ITS  architecture. 

(a)  A  regional  ITS  architecture  shall 
be  developed  to  guide  the  development 
of  ITS  projects  and  programs  and  be 
consistent  with  ITS  strategies  and 
projects  contained  in  applicable 
transportation  plans.  The  National  ITS 
Architecture  shall  be  used  as  a  resoiut:e 
in  the  development  of  the  regional  ITS 
architecture.  The  regional  ITS 
architecture  shall  be  on  a  scale 
commensurate  with  the  scope  of  ITS 
investment  in  the  region.  Provision 
should  be  made  to  include  participation 
from  the  following  agencies,  as 
appropriate,  in  the  development  of  the 
regional  ITS  architecture:  Highway 
agencies:  public  safety  agencies  [e.g., 
police,  fire,  emergency/medical);  transit 
operators;  Federal  lands  agencies;  State 
motor  carrier  agencies;  and  other 
operating  agencies  necessary  to  fully 
address  regional  ITS  integration. 

(b)  Any  region  that  is  currently 
implementing  ITS  projects  shall  have  a 
regional  ITS  architecture  by  February  7. 
2005. 

(c)  All  other  regions  not  currently 
implementing  ITS  projects  shall  have  a 
regional  ITS  architectiue  within  four 
years  of  the  first  ITS  project  for  that 
region  advancing  to  final  design. 

(d)  The  regional  ITS  architecture  shall 
include,  at  a  minimum,  the  following: 

(1)  A  description  of  the  region; 

(2)  Identification  of  participating 
agencies  and  other  stakeholders; 

(3)  An  operational  concept  that 
identifies  the  roles  and  responsibilities 
of  participating  agencies  and 
stakeholders  in  the  operation  and 
implementation  of  the  systems  included 
in  the  regional  ITS  architecture; 

(4)  Any  agreements  (existing  or  new) 
required  for  operations,  including  at  a 
minimum  those  affecting  ITS  project 
interoperability,  utilization  of  ITS 
related  standards,  and  the  operation  of 
the  projects  identified  in  the  regional 
ITS  architecture; 

(5)  System  functional  requirements; 

(6)  Interface  requirements  and 
information  exchanges  with  planned 


and  existing  systems  and  subsystems 
(for  example,  subsystems  and 
architectiire  flows  as  defined  in  the 
National  ITS  Architecture); 

(7)  Identification  of  ITS  standards 
supporting  regional  and  national 
interoperability;  and 

(8)  The  sequence  of  projects  required 
for  implementation. 

(e)  Existing  regional  ITS  architectures 
that  meet  all  of  the  requirements  of 
paragraph  (d)  of  this  section  shall  be 
considered  to  satisfy  the  requirements  of 
paragraph  (a)  of  this  section. 

(f)  The  agencies  and  other 
stakeholders  participating  in  the 
development  of  the  regional  ITS 
architecture  shall  develop  and 
implement  procedures  and 
responsibilities  for  maintaining  it,  as 
needs  evolve  within  the  region. 

§  940.1 1    Prelect  impiementation. 

(a)  All  ITS  projects  funded  with 
highway  trust  funds  shall  be  based  on 
a  systems  engineering  analysis. 

(b)  The  analysis  should  be  on  a  scale 
conunensurate  with  the  project  scope. 

(c)  The  systems  engineering  analysis 
shall  include,  at  a  minimiun: 

(1)  Identification  of  portions  of  the 
regional  ITS  architecture  being 
implemented  (or  if  a  regional  ITS 
architecture  does  not  exist,  the 
applicable  portions  of  the  National  ITS 
Architecture); 

(2)  Identification  of  participating 
agencies  roles  and  responsibilities; 

(3)  Requirements  definitions; 

(4)  Analysis  of  alternative  system 
configurations  and  technology  options 
to  meet  requirements; 

(5)  Procurement  options; 

(6)  Identification  of  applicable  ITS 
standards  and  testing  procedures;  and 

(7)  Procedures  and  resources 
necessary  for  operations  and 
management  of  the  system. 

(d)  Upon  completion  of  the  regional 
ITS  architecture  required  in  §§  940.9(b) 
or  940.9(c),  the  final  design  of  all  ITS 
projects  funded  with  highway  trust 
funds  shall  accommodate  the  interface 
requirements  and  information 
exchanges  as  specified  in  the  regional 
ITS  architecture.  If  the  final  design  of 
the  ITS  project  is  inconsistent  with  the 
regional  ITS  architecture,  then  the 
regional  ITS  architecture  shall  be 
updated  as  provided  in  the  process 


defined  in  §  940.9(f)  to  reflect  the 
changes. 

(e)  Prior  to  the  completion  of  the 
regional  ITS  architecture,  any  major  ITS 
project  funded  with  highway  trust  funds 
that  advances  to  final  design  shall  have 
a  project  level  ITS  architecture  that  is 
coordinated  with  the  development  of 
the  regional  ITS  architecture.  The  final 
design  of  the  major  ITS  project  shall 
accommodate  the  interface  requirements 
and  information  exchanges  as  specified 
in  this  project  level  ITS  architecture.  If 
the  project  final  design  is  inconsistent 
with  the  project  level  ITS  architecture, 
then  the  project  level  ITS  architecture 
shall  be  updated  to  reflect  the  changes. 
The  project  level  ITS  architecture  is 
based  on  the  results  of  the  systems 
engineering  analysis,  and  includes  the 
following: 

(1)  A  description  of  the  scope  of  the 
ITS  project; 

(2)  An  operational  concept  that 
identifies  the  roles  and  responsibilities 
of  participating  agencies  and 
stakeholders  in  the  operation  and 
implementation  of  the  ITS  project; 

(3)  Functional  requirements  of  the  ITS 
project; 

(4)  Interface  requirements  and 
information  exchanges  between  the  ITS 
project  and  other  planned  and  existing 
systems  and  subsystems;  and 

(5)  Identification  of  applicable  ITS 
standards. 

(f)  All  ITS  projects  ftrnded  with 
highway  trust  funds  shall  use  applicable 
ITS  standards  and  interoperability  tests 
that  have  been  officially  adopted 
through  rulemaking  by  the  DOT. 

(g)  Any  ITS  project  that  has  advanced 
to  final  design  by  February  7,  2001  is 
exempt  from  the  requirements  of 
paragraphs  (d)  through  (f)  of  this 
section. 

S  940.1 3    Prelect  administration. 

(a)  Prior  to  authorization  of  highway 
trust  funds  for  construction  or 
implementation  of  ITS  projects, 
compliance  with  §  940.11  shall  be 
demonstrated. 

(b)  Compliance  with  this  part  will  be 
monitored  under  Federal-aid  oversight 
procedures  as  provided  under  23  U.S.C. 
106  and  133. 

(FR  Doc.  01-391  Filed  1-5-01;  8:45  am] 

BHXING  CODE  4910-22-P 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Notices 


1455 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Federal  Transit  Administration 
National  ITS  Architecture  Policy  on 
Transit  Projects 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  announces  the 
FTA  National  ITS  Architecture  Policy 
on  Transit  Projects,  which  is  defined  in 
this  document.  The  National  ITS 
Architecture  Policy  is  a  product  of 
statutory  changes  made  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  (Pub.  L.  105-178) 
enacted  on  June  9, 1998.  The  National 
ITS  Architecture  Policy  is  also  a  product 
of  the  Request  for  Comment  on  the 
National  ITS  Architecture  Consistency 
Policy  for  Project  Development  that  was 
published  in  the  Federal  Register  on 
May  25,  2000.  Because  it  is  highly 
imlikely  that  the  entire  National  ITS 
Architecture  would  be  fully 
implemented  by  any  single  metropolitan 
area  or  State,  this  policy  requires  that 
the  National  ITS  Architecture  be  used  to 
develop  a  local  implementation  of  the 
National  ITS  Architecture,  which  is 
referred  to  as  a  "regional  ITS 
architecture."  Therefore,  conformance 
with  the  National  ITS  Architecture  is 
defined  under  this  policy  as 
development  of  a  regional  ITS 
architecture  within  four  years  after  the 
first  ITS  project  advancing  to  final 
design,  and  the  subsequent  adherence  of 
ITS  projects  to  the  regional  ITS 
architecture.  The  regional  ITS 
architecture  is  based  on  the  National 
ITS  Architecture  and  consists  of  several 
parts  including  the  system  functional 
requirements  and  information 
exchanges  with  planned  and  existing 
systems  and  subsystems  and 
identification  of  applicable  standards, 
and  woidd  be  tailored  to  address  the 
local  situation  and  ITS  investment 
needs. 

DATE:  Effective  Date:  This  policy  is 
effective  fitim  February  7,  2001. 
ADDRESSES:  For  FTA  staff.  Federal 
Transit  Administration,  Department  of 
Transportation  (DOT),  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Technical  Information:  Ron  Boenau, 
Chief,  Advanced  Public  Transportation 
Systems  Division  (TRI-11),  at  (202) 
366-0195  or  Brian  Cronin,  Advanced 
Public  Transportation  Systems  Division 
(TRI-11),  at  (202)  366-8841.  For  Legal 
Information:  Richard  Wong,  Office  of 


the  Chief  Council  (202)  366-1936.  The 
policy  is  posted  on  the  FTA  website  on 
the  Internet  under  http:// 
wrww.fta.dot.gov. 

Electronic  Access:  An  electronic  copy 
of  this  docimient  may  be  downloaded 
using  a  computer,  ^odem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam. 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  for  the  Request 
for  Comment  that  was  issued  on  May 
25,  2000  which  were  used  to  clarify  this 
Policy,  by  using  the  universal  resource 
locator  (URL):  http://dms.dot.gov.  It  is 
available  24  hours  each  day,  365  days 
each  year.  Please  follow  the  instructions 
online  for  more  information  and  help. 
The  docket  number  for  the  Request  for 
Comment  was  FTA-99-6417. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Transit  Administration 
(FTA)  published  a  Request  for  Comment 
on  May  25,  2000,  to  implement  section 
5206(e)  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21)  (Pub.L. 
105-178),  which  was  enacted  on  June  9, 
1998. 

Section  5206(e)  of  TEA-21  requires 
that  the  Secretary  of  the  DOT  must 

Ensure  that  intelligent  transportation 
system  projects  carried  out  using  funds  made 
available  from  the  Highway  Trust  Fund, 
*   *   *  conform  to  the  national  architecture, 
applicable  standards  or  provisional 
standards,  and  protocols  developed  under 
subsection(a]. 

The  objectives  for  the  FTA's  National 
ITS  Architecture  Policy  for  Transit 
Projects  are  to: 

•  Provide  requirements  for  ITS 
project  development  for  projects 
implemented  wholly  or  partially  with 
highway  trust  funds. 

•  Achieve  system  integration  of  ITS 
projects  funded  through  the  highway 
trust  fund  with  other  transportation 
projects  planned  for  the  region,  which 
will  thereby  enable  electronic 
information  and  data  sharing  for 
advanced  management  and  operations 
of  the  ITS  infrastructure. 

•  Engage  stakeholders  (state  DOT's, 
transit  agencies,  public  safety  agencies, 
other  transportation  operating  agencies) 
in  the  project  development  and 
implementation  process. 

•  Facilitate  future  expansion 
capability  of  the  ITS  infrastructvu^. 


•  Save  design  time  through  use  of  the 
National  ITS  Architecture  requirements 
definitions  and  market  packages. 

FTA  has  developed  this  policy  to 
meet  the  TEA-21  requirement  contained 
in  Section  5206(e)  and  the  DOT/FTA 
goal  to  encourage  effective  deployment 
of  rrs  projects.  Additionally,  DOT  and 
FTA  encourage  the  coordination  of  local 
ITS  strategies  and  projects  to  help  meet 
national  and  local  goals  for  mobility, 
accessibility,  safety,  security,  economic 
growth  and  trade,  and  the  environment. 

The  National  ITS  Architecture 
documents  were  developed  by  the  US 
DOT,  and  are  updated  on  an  as-needed, 
basis.  Current  work  to  update  the 
National  ITS  Architecture  is  the  Archive 
Data  User  Service,  which  provides  the 
ability  to  store  and  process  data  over  an 
extended  period  of  time.  FTA  is 
pursuing  the  addition  of  a  Rail  ITS 
program  for  travel  management, 
vehicles,  and  users.  New  versions  of  the 
dociunents,  when  they  are  issued,  will 
be  available  from  the  US  DOT  on  the 
DOT  website  at  www.its.dot.gov. 
Version  3.0  is  the  latest  version  of  the 
National  ITS  Architecture. 

The  first  section  of  this  policy 
contains  a  complete  analysis  of  and 
response  to  the  comments  provided  to 
the  docket.  The  remainder  of  the  Notice 
contains  the  FTA  National  ITS 
Architecture  Policy  for  Transit  Projects. 

n.  Public  Comments 

Eighteen  comments  were  submitted  to 
the  FTA  National  ITS  Architecture 
Consistency  Policy  for  Project 
Development  docket  by  the  September 
23,  2000,  close  of  the  comment  period. 
Comments  were  submitted  by  transit 
operators  (3),  state  and  local 
governments  (5),  metropolitan  planning 
organizations  (4),  industry  associations 
(3),  and  consultants  (3).  As  indicated 
earlier,  a  complete  analysis  and 
response  to  the  docket  comments  is 
provided.  In  order  to  facilitate  focused 
comments,  FTA  asked  a  series  of 
questions  about  the  policy.  The  public 
comment  section  is  organized  first  by 
analysis  and  response  to  the  specific 
questions  asked;  second  by  responses  to 
comments  not  specifically  related  to  one 
of  the  nine  questions;  and  finally  by  an 
explanation  of  other  changes.  In  general, 
the  comments  received  were  positive. 
Therefore,  the  FTA  has  kept  the  scope 
of  the  policy  and  made  appropriate 
clarifications  to  the  text  of  the  policy  to 
address  concerns  raised  in  comments.  In 
response  to  the  many  comments 
requesting  it,  the  FTA,  in  association 
with  the  ITS  Joint  Program  Office,  in  the 
Federal  Highway  Administration 
(FHWA)  will  also  provide  a  program  of 
guidance,  training,  and  technical 
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support  to  assist  with  the 
implementation  of  this  policy. 

Questions 

1.  Do  reviewers  imderstand  the 
definition  of  a  major  ITS  investment  as 
defined  in  Section  IV,  "Regional  ITS 
Architecture,"  or  is  more  clarification 
needed,  and  if  so  please  explain? 

Comments:  Nine  commenters 
submitted  responses  to  this  question.  In 
general,  commenters  found  the 
definition  confusing,  and  did  not 
understand  why  major  ITS  projects  need 
to  be  called  out  over  other  ITS  projects. 
One  commenter  noted  that  small  dollar 
projects  can  have  a  major  impact  on 
future  development,  while  an  expensive 
system  may  have  no  impact.  Another 
commenter  was  unclear  about  the  term 
"supporting  national  interoperability." 

Response:  Of  specific  concern  to  the 
agency  is  the  timing  in  which 
requirements  for  this  policy  are  enacted. 
As  such,  the  terms  "major  ITS 
investment"  and  "major  ITS  project" 
were  provided  so  as  to  distinguish 
between  projects  that  will  require 
immediate  correlation  to  the  regional 
ITS  architecture  and  those  that  do  not. 
The  term  "major  ITS  investment"  was 
also  found  to  be  redundant  to  "major 
ITS  project"  and  was  removed  fi^m  the 
policy.  Guidance  on  the  classification  of 
"ITS  projects"  and  "major  ITS  projects" 
will  be  provided  upon  enactment  of  the 
policy. 

2.  Do  reviewers  understand  the 
definition  of  an  ITS  project,  or  is  more 
clarification  needed,  and  if  so  please 
explain? 

Comments:  Nine  commenters 
submitted  responses  to  this  question. 
Commenters  found  this  term  less 
confusing  than  "major  ITS 
investments,"  but  requested  more 
clarification.  Some  commenters 
proposed  alternative  language  or  asked 
for  clarification  on  particular  examples. 

Response:  The  agency  has  clarified 
the  definition  by  deleting  the  potentially 
ambiguous  examples  provided  and  will 
develop  guidance  material  that  provides 
examples  of  projects  that  will  be 
considered  ITS  projects  and  those  that 
will  not  be  considered  ITS  projects.  In 
general,  unless  a  technology  project  is 
implementing  one  of  the  ITS  user 
services  defined  in  the  National  ITS 
Architecture,  it  would  not  be  considered 
an  ITS  project. 

3.  Do  reviewers  understand  the 
difference  between  a  "major  ITS 
investment,"  and  an  "ITS  project",  or  is 
more  clarification  needed,  and  if  so 
please  explain? 

Comments:  Eight  commenters 
submitted  responses  to  this  question. 
Commenters  had  mixed  responses,  as 


some  commenters  found  the  differences 
to  be  clear,  while  others  requested  that 
guidance  material  be  provided  to  further 
explain  the  differences.  Commenters  did 
suggest  that  a  "project"  is  a  "project" 
and  should  not  be  quantified  in  terms  of 
dollar  amounts.  i 

Response:  As  described  in  the 
response  to  question  1 ,  the  agency  has 
removed  the  term  "major  ITS 
investment"  and  will  provide  guidance 
on  the  term  "ITS  project." 

4.  Are  the  requirements  for 
development  of  a  Regional  ITS 
Architecture  clear?  If  not,  what  is  not 
clear  about  the  requirement? 

Comment:  Nine  commenters  provided 
responses  to  the  question.  Most 
conmienters  found  the  requirements  to 
be  unclear  and/or  did  not  agree  with  the 
requirements.  One  commenter  suggested 
that  a  region  will  have  different 
definitions.  One  commenter  noted  that 
a  concept  of  operations  and  conceptual 
design  are  normally  conducted  at  the 
project  level.  One  commenter  requested 
clarification  as  to  the  appropriate  place 
to  program  projects,  in  the  regional  ITS 
architecture,  or  in  the  planning  process. 

Response:  Of  specific  concern  to  the 
agency  is  providing  a  flexible  policy 
that  allows  the  transportation 
stakeholders  to  define  their  region  and 
the  roles  and  responsibilities  of  each 
stakeholder  during  the  development  of 
a  regional  ITS  architecture.  As  such,  the 
agency  has  clarified  the  requirements  of 
a  regional  ITS  architecture  and  also 
removed  the  specific  requirements  for  a 
Concept  of  Operations  and  a  Conceptual 
Design.  Instead,  the  agency  has  listed 
the  specific  requirements  for  a  regional 
ITS  architecture  and  has  left  the 
development,  documentation,  and 
maintenance  of  the  regional  ITS 
architecture  to  the  stakeholders 
involved.  Also,  the  region  is  defined  as 
"a  geographical  area  that  is  based  on 
local  needs  for  sharing  information  and 
coordinating  operational  strategies 
among  multiple  projects."  A  region  can 
be  specified  at  a  metropolitan. 
Statewide,  multi-State,  or  corridor  level. 
Additional  guidance  on  this  topic  will 
be  provided  after  enactment  of  the 
policy. 

5.  What  additional  guidance,  if  any,  is 
required  to  explain  how  to  implement 
this  proposed  policy? 

Comments:  Ten  commenters  provided 
responses  to  this  question.  All  the 
comments  called  for  additional 
guidance  on  the  specifics  of 
implementing  this  policy.  Commenters 
requested  guidance  on  the  definition  of 
a  "region,"  the  ownership  of  the 
regional  ITS  architecture,  determination 
of  stakeholders,  regional  ITS 
architecture  maintenance,  certification 


and  simplification  of  definitions.  One 
conunenter  requested  that  the  policy  be 
limited  to  otily  the  ITS  Integration 
Requirements  defined  in  the 
Metropolitan  and  Statewide  Plaiming 
NPRM. 

Response:  The  agency  will  provide 
guidance  materials  to  address  the 
comments  suggested.  The  ITS 
Integration  Strategy,  as  defined  in  the 
NPRM,  is  part  of  the  planning  process 
and  as  such  does  not  satisfactorily 
address  project  level  requirements. 

6.  The  proposed  rule  allows  regions  to 
develop  a  Regional  Architecture  as  a 
separate  activity,  or  incrementally,  as 
major  ITS  investments  are  developed 
within  a  region.  Do  reviewers  anticipate 
particular  difficulties  with 
implementing  and  docimienting  either 
approach? 

Comments:  Nine  commenters 
provided  responses  to  this  question. 
Commenters  largely  did  not  favor  one 
approach  over  the  other.  One 
commenter  suggested  that  a  regional  ITS 
architecture  with  a  twenty  year  time 
horizon  is  impractical  and  infeasible. 
One  commenter  suggested  that  either 
approach  would  require  additional  staff 
resources. 

Response:  The  agency  was  concerned 
about  the  time  horizon  and 
development  process  needed  to  create  a 
regional  ITS  architecture  within  the 
time  period  required  and  as  a  result 
suggested  both  an  incremental  and 
initial  comprehensive  approach.  Based 
on  the  responses,  the  agency  has 
modified  the  policy  to  be  silent  on  the 
approach  used  to  develop  the  regional 
ITS  architecture.  Instead,  the  agency 
focused  on  the  products  included  in  the 
regional  ITS  architecture,  the  effective 
date  of  the  requirements,  and  the 
catalyst  for  requiring  the  development 
of  a  regional  ITS  architectiu«. 

7.  Do  reviewers  understand  the 
relationships  between  the  Integration 
Strategy,  the  Regional  ITS  Architecture, 
and  the  ITS  Project  Architecture? 

Comment:  Seven  commenters 
provided  a  response  to  this  question.  In 
general,  commenters  did  not  understand 
the  relationship  between  the  Integration 
Strategy,  regional  ITS  architecture,  and 
the  ITS  Project  Architectiire.  One 
commenter  suggested  that  flexibility  in 
application  of  project  architecture  must 
be  maintained  to  accommodate  legacy 
systems  and  to  take  advantage  of 
technological  innovation,  while 
maintaining  the  outcome  of 
interoperability,  where  applicable. 

Response:  Tne  Agency  is  concerned 
with  linkage  between  the  plaiming 
process  and  the  project  development 
process.  However,  this  policy  only  deals 
with  the  project  level  requirements. 
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Planning  level  requirements,  including 
the  Integration  Strategy,  will  be 
explained  as  the  Metropolitan  and 
Statewide  Planning  Process  rulemaking 
process  is  advanced.  This  policy  only 
requires  that  the  regional  ITS 
architecture  should  be  consistent  with 
the  transportation  planning  process.  A 
definition  for  a  project  level  ITS 
architecture  has  been  added  to  the 
policy. 

8.  What  additional  guidance,  if  any,  is 
.  required  regarding  phasing  of  this  rule? 

Comments:  Six  commenters 
submitted  responses  to  this  question.  In 
general,  the  conmienters  stated  that  the 
phasing  was  clear.  However,  one 
commenter  requested  a  three-year 
phase-in  period.  Several  commenters 
requested  that  existing  projects  be 
exempt  from  the  policy. 

Response:  The  agency  has  clarified 
the  policy  statements  that  refer  to  the 
project  status  and  the  applicability  of 
this  policy.  Projects  that  have  reached 
final  design  by  the  date  of  this  policy 
are  exempt  from  the  policy 
requirements.  The  agency  has  extended 
the  time  period  for  regional  ITS 
architecture  development  to  four  years. 
Any  region  that  is  ciurently 
implementing  ITS  projects  shall  have  a 
regional  architecture  within  four  years 
of  the  effective  date  of  the  final  policy. 
All  other  regions  not  currendy 
implementing  ITS  projects  shall  have  a 
regional  ITS  architecture  in  place  within 
four  years  of  the  first  ITS  project  for  that 
region  advancing  to  final  design. 

9.  Are  the  oversight  and 
docimientation  requirements  clear?  If 
not,  what  is  not  clear  about  the 
requirements? 

Comments:  Eight  commenters 
submitted  responses  to  this  question. 
Conunenters  in  general  requested  more 
guidaince  from  FTA  on  oversight  and 
documentation  requirements,  but  few 
provided  suggestions  to  clarify  the 
requirements.  One  commenter  suggested 
that  checklists  to  verify  consistency 
requirements  will  be  needed.  Other 
commenters  suggested  that  self- 
certification  should  be  allowed,  but  also 
needs  to  be  clearly  defined. 

Response:  The  agency  will  continue 
to  use  normal  existing  oversight 
proceduLres  to  review  grantee 
compliance  with  FTA  policies  and 
regulations.  Normal  oversight 
procedures  include  the  annual  risk 
assessment  of  grantees  performed  by 
regional  office  staff,  triennial  reviews, 
plaiming  process  reviews,  and  project 
management  oversight  reviews,  as 
applicable.  In  TEA-21,  FTA  was  granted 
authority  to  use  oversight  f  ands  to 
provide  technical  assistance  to  grantees 
in  which  oversight  activities  suggested 


non-compliance  with  agency  policies 
and  regulations.  FTA  is  using  oversight 
funds  to  specifically  hire  contractors 
with  ITS  experience  who  will  monitor 
and  assist  grantees  who  are  at  risk  of 
NOT  meeting  the  National  ITS 
Architecture  Policy  requirements. 
Additional  guidance  on  oversight  and 
documentation  requirements  will  be 
provided. 

Additional  Comments 

One  commenter  suggested  that  the 
proposed  guidance  circular  requires  that 
all  of  the  agencies  in  a  region  agree 
before  a  project  can  be  implemented, 
thus  conferring  "veto"  power  over  the 
project.  The  agency  does  not  intend  for 
the  policy  to  halt  ITS  deployment  in 
areas  where  agencies  cannot  agree  on 
project  designs.  As  part  of  the  regional 
ITS  Architecture  development,  the 
agencies  can  agree  to  disagree,  however, 
the  regional  ITS  architectiire  should 
include  a  representation  of  the  stand- 
alone ITS  deployments. 

One  commenter  suggests  that  the 

Eroposal  infers  that  existing  agreements 
Btween  agencies  will  now  need  to  be 
amended  or  redone,  which  would  result 
in  a  halt  in  operations  of  successful  ITS 
projects  and  prevent  the  completion  of 
other  ITS  projects.  In  response  to  the 
comment,  the  agency  has  clarified  the 
regional  ITS  architecture  requirements 
to  specify  that  existing  agreements  that 
address  the  regional  ITS  architecture 
requirements  are  sufficient  and  that  new 
agreements  are  not  necessarily  required. 

One  commenter  noted  that  a 
definition  of  ITS  was  not  included  in 
the  policy.  The  commenter  suggested 
that  the  definition  provided  in  TEA-21 
section  5206(e)  should  be  included  in 
the  policy.  The  agency  agrees  and  has 
added  the  definition  of  ITS  to  the  list  of 
definitions.  However,  the  legislative 
definition  of  ITS  is  broad  and  other 
commenters  have  suggested  that  if  the 
policy  is  written  to  include  every  new 
piece  of  electronics  or  hardware,  then 
the  policy  would  be  too  limiting.  As  a 
result,  the  policy  is  intended  to  apply 
only  to  projects  meeting  the  definition 
of  an  "ITS  project"  listed  in  die 
"Definitions"  section  of  the  policy. 

One  commenter  suggested  that  EKDT 
should  ensure  that  the  Federal  Highway 
Administration's  (FHWA's)  regulation 
and  the  FTA  policy  have  the  same 
statutory  standing  and  that  thefr 
requirements  in  ITS  planning  and 
deployment  be  consistent  if  not 
identical.  The  FTA  and  FHWA  have 
different  processes  and  procedures  for 
project  development.  Therefore,  the 
FHWA  has  issued  a  regulation,  and  FTA 
has  issued  the  policy.  The  policy 
language  in  each  document  is  consistent 


and  will  be  carried  out  in  a  coordinated 
fashion,  as  applicable  under  FTA  and 
FHWA  project  management  and 
oversight  procedures.  FTA  and  FHWA 
planning  procedures  are  a  joint 
regulation  and  as  such  will  be  identical. 

FTA  received  some  comments 
regarding  the  use  of  standards.  Several 
comments  concern  the  premature  use  of 
required  standards  and  interoperability 
tests,  their  impact  on  legacy  systems, 
and  confusion  regarding  the  term 
"adopted  by  the  USDOT." 

In  response  to  the  comments,  FTA  has 
significantly  modified  the  final  policy  to 
eliminate  reference  to  the  use  of 
standards  and  interoperability  tests 
prior  to  adoption  through  formal 
rulemaking.  It  is  not  the  intent  of  the 
USDOT  to  formally  adopt  any  standard 
before  the  standard  is  mature;  also,  not 
all  ITS  standards  should,  or  will,  be 
formally  adopted  by  the  USDOT.  The 
only  interoperability  tests  that  are 
currently  contemplated  by  the  USDOT 
are  those  associated  with  the 
Commercial  Vehicle  Operations  (CVO) 
program.  These  tests  are  currently  being 
used  by  States  deploying  CVO  systems 
and  will  follow  a  similar  set  of  criteria 
for  adoption  as  those  defined  for 
standards. 

Other  Changes 

Several  commenters  expressed 
concern  about  linkages  to  the  planning 
rule  and  the  integration  strategy. 
Comments  regarding  the  portions  of  the 
National  ITS  Architecture  conformity 
process  included  in  the  proposed 
transportation  planning  rule  will  be 
addressed  as  that  rule  proceeds  to  its 
issuance.  The  FHWA  rule  and  the 
parallel  FTA  policy  have  been 
developed  without  direct  reference  to 
the  proposed  changes  to  the 
transportation  planning  process, 
including  no  mention  of  the 
development  of  an  integration  strategy. 
However,  the  policy  statement  of  this 
guidance  notes  a  link  to  transportation 
planning  processes,  and  fully  supports 
those  collaborative  methods  for 
establishing  transportation  goals  and 
objectives. 

Policy  Contents 

I.  Purpose 

II.  Dehnitions 
m.  Policy 

IV.  Applicability 

V.  Regional  ITS  Architecture 

VI.  Project  Implementation 
Vn.  Project  Oversight 
VIII.  FTA  Guidance 

I.  Purpose 

This  policy  provides  procedures  for 
implementing  section  5206(e)  of  the 
Transportation  Equity  Act  for  the  Zlst 
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Century.  Public  Law  105-178, 112  Stat. 
547,  pertaining  to  conformance  with  the 
National  Intelligent  Transportation 
Systems  Architecture  and  Standards. 

n.  Definitions 

Intelligent  Transportation  Systems 
(ITS)  means  electronics, 
communications  or  information 
processing  used  singly  or  in 
combination  to  improve  the  efficiency 
or  safety  of  a  surface  transportation 
system. 

ITS  project  means  any  project  that  in 
whole  or  in  part  funds  the  acquisition 
of  technologies  or  systems  of 
technologies  that  provide  or 
significantly  contribute  to  the  provision 
of  one  or  more  ITS  user  services  as 
defined  in  the  National  ITS 
Architecture. 

Major  ITS  project  means  any  ITS 
project  that  implements  part  of  a 
regional  ITS  initiative  that  is  multi- 
jurisdictional,  multi-modal,  or 
otherwise  affects  regional  integration  of 
ITS  systems. 

National  ITS  Architecture  (also 
"national  architecture")  means  a 
common  framework  for  ITS 
interoperability.  The  National  ITS 
Architecture  comprises  the  logical 
architecture  and  physical  architecture 
which  satisfy  a  defined  set  of  user 
services.  The  National  ITS  Architecture 
is  maintained  by  U.S.  DOT  (Department 
of  Transportation)  and  is  available  on 
the  DOT  web  site  at  http:// 
www.its.dot.gov. 

Project  level  ITS  architecture  is  a 
framework  that  identifies  the 
institutional  agreement  and  technical 
integration  necessary  to  interface  a 
major  ITS  project  with  other  ITS 
projects  and  systems. 

Region  is  the  geographical  area  that 
identifies  the  boundaries  of  the  regional 
ITS  archicectiu^  and  is  defined  by  and 
based  on  the  needs  of  the  participating 
agencies  and  other  stakeholders.  A 
region  can  be  specified  at  a 
metropolitan.  Statewide,  multi-State,  or 
corridor  level.  In  metropolitan  areas,  a 
region  should  be  no  less  than  the 
boundaries  of  the  metropolitan  planning 
area. 

Regional  ITS  architecture  means  a 
regional  framework  for  ensuring 
institutional  agreement  and  technical 
integration  fer  the  implementation  of 
ITS  projects  or  groups  of  projects. 

Systems  engineering  is  a  structured 
process  for  arriving  at  a  final  design  of 
a  system.  The  final  design  is  selected 
from  a  number  of  alternatives  that 
would  accomplish  the  same  objectives 
and  considers  the  total  life-cycle  of  the 
project  including  not  only  the  technical 


merits  of  potential  solutions  but  also  the 
costs  and  relative  value  of  alternatives. 

m.  Policy 

ITS  projects  shall  conform  to  the 
National  ITS  Architecture  and  standards 
in  accordance  with  the  requirements 
contained  in  this  part.  Conformance 
with  the  National  ITS  Architectiire  is 
interpreted  to  mean  the  use  of  the 
National  ITS  Architectiue  to  develop  a 
regional  ITS  architectm^  in  support  of 
integration  and  the  subsequent 
adherence  of  all  ITS  projects  to  that 
regional  ITS  architecture.  Development 
of  the  regional  ITS  architecture  should 
be  consistent  vtdth  the  transportation 
planning  process  for  Statewide  and 
Metropolitan  Transportation  Planning 
(49  CFR  part  613  and  621). 

IV.  Applicability 

(a)  All  ITS  projects  that  are  funded  in 
whole  or  in  part  with  the  Highway  Trust 
Fund  (including  the  mass  transit 
account)  are  subject  to  these  provisions. 

(b)  The  Secretary  may  authorize 
exceptions  for: 

1 .  Projects  designed  to  achieve 
specific  research  objectives  outlined  in 
the  National  ITS  Program  Plan  under 
section  5205  of  the  Transportation 
Equity  Act  for  the  21st  Century  or  the 
Surface  Transportation  Research  and 
Development  Strategic  Plan  developed 
under  section  5208  of  Title  23,  United 
States  Code;  or 

2.  The  upgrade  or  expansion  of  an  ITS 
system  in  existence  on  the  date  of 
enactment  of  the  Transportation  Equity 
Act  for  the  21st  Century  if  the  Secretary 
determines  that  the  upgrade  or 
expansion — 

a.  Would  not  adversely  affect  the 
goals  or  purposes  of  Subtitle  C 
(Intelligent  Transportation  Systems)  of 
the  Transportation  Equity  Act  for  the 
21st  Century  and 

b.  Is  carried  out  before  the  end  of  the 
useful  life  of  such  system;  and 

c.  Is  cost-effective  as  compared  to 
alternatives  that  would  meet  the 
conformity  requirement  of  this  rule 

(c)  These  provisions  do  not  apply  to 
funds  used  for  Operations  and 
Maintenance  of  an  ITS  system  in 
existence  on  June  9, 1998. 

V.  Regional  ITS  Architecture 

(a)  A  regional  ITS  architectm«  shall 
be  developed  to  guide  the  development 
of  ITS  projects  and  programs  and  be 
consistent  with  ITS  strategies  and 
projects  contained  in  applicable 
transportation  plans.  The  National  ITS 
Architecture  shall  be  used  as  a  resource 
in  the  development  of  the  regional  ITS 
architectiue.  The  regional  ITS 
architecture  shall  be  on  a  scale 


commensvu^te  with  the  scope  of  ITS 
investment  in  the  region.  Provision 
should  be  made  to  include  participation 
from  the  following  agencies,  as 
appropriate,  in  the  development  of  the 
regional  ITS  architecture:  Highway 
agencies;  public  safety  agencies  {e.g., 
police,  fire,  emergency/medical);  transit 
agencies;  federal  lands  agencies;  state 
motor  carrier  agencies;  and  other 
operating  agencies  necessary  to  fully 
address  regional  ITS  integration. 

(b)  Any  region  that  is  currently 
implementing  ITS  projects  shall  have  a 
regional  ITS  architecture  February  7, 
2005. 

(c)  All  other  regions  not  currently 
implementing  ITS  projects  shall  have  a 
regional  ITS  architecture  within  foiu- 
years  of  the  first  ITS  project  for  that 
region  advancing  to  final  design. 

(d)  The  regional  ITS  architecture  shall 
include,  at  a  minimum,  the  following: 

(1)  A  description  of  the  region; 

(2)  Identification  of  participating 
agencies  and  other  stakeholders; 

(3)  An  operational  concept  that 
identifies  the  roles  and  responsibilities 
of  participating  agencies  and 
stakeholders  in  the  operation  and 
implementation  of  the  systems  included 
in  the  regional  ITS  architecture; 

(4)  Any  agreements  (existing  or  new) 
required  for  operations,  including  at  a 
minimum  those  affecting  integration  of 
ITS  projects;  interoperability  of  different 
ITS  technologies,  utilization  of  ITS- 
related  standards,  and  the  operation  of 
the  projects  identified  in  the  regional 
ITS  architecture; 

(5)  System  functional  requirements; 

(6)  Interface  requirements  and 
information  exchanges  with  planned 
and  existing  systems  and  subsystems 
(for  example,  subsystems  and 
architecture  flows  as  defined  in  the 
National  ITS  Architecture); 

(7)  Identification  of  ITS  standards 
supporting  regional  and  national 
interoperability; 

(8)  The  sequence  of  projects  required 
for  implementation  of  the  regional  ITS 
architecture. 

(e)  Existing  regional  ITS  architectures 
that  meet  all  of  the  requirements  of 
section  V(d)  shall  be  considered  to 
satisfy  the  requirements  of  V(a). 

(f)  The  agencies  and  other 
stakeholders  participating  in  the 
development  of  the  regional  ITS 
architecture  shall  develop  and 
implement  procedures  and 
responsibilities  for  maintaining  the 
regional  ITS  architecture,  as  needs 
evolve  within  the  region. 

VI.  Proiect  Implementation 

(a)  All  ITS  projects  funded  with  mass 
transit  funds  from  the  highway  trust 
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fund  shall  be  based  on  a  systems 
engineering  analysis. 

(b)  The  analysis  should  be  on  a  scale 
commensurate  with  the  project  scope. 

(c)  The  systems  engineering  analysis 
shall  include,  at  a  minimum: 

(1)  Identification  of  portions  of  the 
regional  ITS  architectiu-e  being 
implemented  (or  if  a  regional  ITS 
architecture  does  not  exist,  the 
applicable  portions  of  the  National  ITS 
Architectiue). 

(2)  Identification  of  participating 
agencies'  roles  and  responsibilities; 

(3)  Requirements  definitions: 

(4)  Analysis  of  alternative  system 
configurations  and  technology  options 
to  meet  requirements; 

(5)  Analysis  of  financing  and 
procurement  options; 

(6)  Identification  of  applicable  ITS 
standards  and  testing  procedures;  and 

(7)  Procedures  and  resoiu-ces 
necessary  for  operations  and 
management  of  the  system; 

(d)  Upon  completion  of  the  regional 
ITS  architecture  required  in  section  V, 
the  final  design  of  all  ITS  projects 
funded  with  highway  trust  funds  shall 
accommodate  the  interface  requirements 
and  information  exchanges  as  specified 
in  the  regional  ITS  architecture.  If  the 
final  design  of  the  ITS  project  is 
inconsistent  with  the  regional  ITS 
architecture,  then  the  regional  ITS 
architecture  shall  be  updated  as  per  the 
process  defined  in  V(f)  to  reflect  the 
changes. 


(e)  Prior  to  completion  of  the  regional 
ITS  architecture,  any  major  ITS  project 
funded  with  highway  trust  funds  that 
advances  to  final  design  shall  have  a 
project  level  ITS  architecture  that  is 
coordinated  with  the  development  of 
the  regional  ITS  architecture.  The  final 
design  of  the  major  ITS  project  shall 
accommodate  the  interface  requirements 
and  information  exchanges  as  specified 
in  this  project  level  ITS  architecture.  If 
the  project  final  design  is  inconsistent 
with  the  project  level  architecture,  then 
the  project  level  ITS  architectiu-e  shall 
be  updated  to  reflect  the  changes.  The 
project  level  ITS  architectiue  is  based 
on  results  of  the  systems  engineering 
analysis,  and  includes  the  following: 

(1)  A  description  of  the  scope  of  the 
ITS  project 

(2)  An  operational  concept  that 
identifies  the  roles  and  responsibilities 
of  participating  agencies  and 
stakeholders  in  the  operation  and 
implementation  of  the  ITS  project; 

(3)  Functional  requirements  of  the  ITS 
project; 

(4)  Interface  requirements  and 
information  exchanges  between  the  ITS 
project  and  other  plaimed  and  existing 
systems  and  subsystems;  and 

(5)  Identification  of  applicable  ITS 
standards 

(b)  All  ITS  projects  funded  with  Mass 
Transit  Funds  from  the  Highway  Trust 
Funds  shall  use  applicable  ITS 
standards  and  interoperability  tests  that 
have  been  officially  adopted  through 


rulemaking  by  the  United  States 
Department  of  Transportation  (US 
DOT). 

(c)  Any  ITS  project  that  has  advanced 
to  final  design  by  (effective  date  of 
policy)  is  exempt  from  the  requirements 
of  VI. 

Vn.  Project  Oversight 

(a)  Prior  to  authorization  of  Mass 
Transit  Funds  bom  the  Highway  Trust 
Fund  for  acquisition  or  implementation 
of  ITS  projects,  grantees  shall  self-certify 
compliance  with  sections  V  and  VI. 
Compliance  with  this  policy  shall  be 
monitored  under  normal  FTA  oversight 
procedures,  to  include  annual  risk 
assessments,  triennial  reviews,  and  ^ 
program  management  oversight  reviews 
as  applicable. 

(b)  Compliance  with  the  following 
FTA  Circulars  shall  also  be  certified: 

•  C5010.1C,  Grant  Management 
Guidelines 

•  C6100.1B,  Application  Instructions 
and  Program  Management  Guidelines 

Vm.  FTA  Guidance 

FTA  will  develop  appropriate 
guidance  materials  regarding  the 
National  ITS  Architecture  Consistency 
Policy. 

Issued  on:  January  2,  2001. 
Nuria  I.  Fernandez, 

Acting  Administrator. 

[FR  Doc.  01-392  Filed  1-5-01;  8:45  am] 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Essential  Use  Allowances  for 
Calendar  Year  2001:  Allocation  for 
Metered  Dose  Inhalers  and  the  Space 
Shuttle  and  Titan  Rockets;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82  ) 

[FRL-6929-6] 

RIN  2060-AJ33 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Essential  Use  Allowances 
for  Calendar  Year  2001 :  Allocation  for 
{Metered  Dose  Inhalers  and  the  Space 
Shuttle  and  Titan  Rockets 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  With  this  action.  EPA  is 
allocating  essential  use  allowances  for 
stratospheric  ozone  depleting 
substances  for  calendar  year  2001.  EPA 
allocates  essential  use  allowances  to  an 
applicant  for  exempted  production  or 
import  of  a  specific  quantity  of  class  I 
ozone  depleting  substances  solely  for 
the  designated  essential  use.  Essential 
use  allowances  permit  a  person  to 
obtain  controlled  substances  as  an 
exemption  to  the  January  1, 1996 
regulatory  phase-out  of  production  and 
import  of  these  substances.  Today.  EPA 
is  allocating  essential  use  allowances  for 
the  production  and/or  import  of  class  I 
substances  for  use  in  medical  devices 
for  the  treatment  of  asthma  and  chronic 
obstructive  pulmonary  disease,  and  for 
use  in  the  Space  Shuttle  and  Titan 
Rockets  for  calendar  year  2001.  With 
today's  action.  EPA  is  also  amending  the 
regulations  to  allow  essential  use 
allowances  for  medical  devices  to  be 
transferred  among  essential  use 
allowance  holders.  The  essential  use 
exemption  for  class  I  ODSs  for 
laboratory  and  analytical  applications 
will  be  addressed  in  a  separate 
rulemaking. 

DATES:  This  action  is  effective  January  8. 
2001. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-93-39.  The  Docket  phone  is  (202) 
260-7548  and  is  located  in  Waterside 
Mall,  Room  M-1500,  401  M  Street,  SW., 
Washington,  DC,  20460.  The  materials 
may  be  inspected  from  8  a.m.  until  5:30 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Protection  Hotline 
at  1-800-296-1996  or  Erin  Birgfeld, 
U.S.  Environmental  Protection  Agency, 
Global  Programs  Division,  Office  of 
Atmospheric  Programs,  6205J,  1200 
Peimsylvania  Avenue  N.W., 
Washington,  DC,  20460:  telephone  (202) 


564-9079;  fax:  (202)  565-2095;  email: 
birgfeld.erin@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Allocation  Process  for  CFCs  for  use  in 
Medical  Devices  for  the  Year  2001 

III.  Allocation  of  Essential  Use  Allowances 
for  Calendar  Year  2001 

rv.  Transfer  of  Essential  Use  Allowances  for 
CFCs  Among  Essential  Use  Allowance 
Holders 

V.  Administrative  Requirements 

VI.  Judicial  Review 

VII.  Submittal  to  Congress  and  the  General 
Accounting  Office 

I.  Background 

The  Montreal  Protocol  on  Substances 
that  Deplete  tlie  Ozone  Layer  (Protocol) 
is  the  international  agreement  to  reduce 
and  eventually  eliminate  production 
and  consumption^  of  all  stratospheric 
ozone  depleting  substances  (ODSs).  Ab 
of  January  1996,  production  and  import 
of  class  I  ODSs  (except  methyl  bromide) 
were  phased  out  in  all  developed 
countries,  including  the  United  States. 
However,  the  Protocol  and  the  Clean  Air 
Act  (CAA  or  Act)  provide  exemptions 
that  allow  for  the  continued  import  and/ 
or  production  of  class  I  ODSs  for 
specific  uses.  Under  the  Montreal 
ftotocol,  exemptions  are  granted  for 
uses  that  are  determined  by  the  Parties 
to  be  "essential"  as  defined  by  Decision 
rV/25.  The  procedure  set  out  by 
Decision  IV/25  first  calls  for  individual 
Parties  to  nominate  essential  uses.  The 
Protocol's  Technology  and  Economic 
Assessment  Panel  (TEAP  or  the  Panel) 
evaluates  the  nominated  essential  uses 
and  makes  recommendations  to  the 
Protocol  Parties.  The  Parties  make  the 
final  decisions  on  essential  use 
nominations  at  their  annual  meeting. 

EPA  is  responsible  for  allocating 
essential  use  allowances  (EUAs)  at  the 
domestic  level  through  rulemaking  in 
accordance  with  provisions  in  the  CAA. 
The  CAA  provides  a  specific  exemption 
firom  the  phase-out  of  class  I  ODSs  at 
section  604(d)(2)  that  allows  for  the 
continued  import  and  production  of 
CFCs  for  use  in  medical  devices. 
Today's  action  allocates  EUAs  for  CFCs 
for  use  in  metered  dose  inhalers  (MDIs) 
for  the  treatment  of  asthma  and  chronic 
obstructive  pulmonary  disease  (COPD) 


for  calendar  year  2001 .  EPA  is  also 
allocating  methyl  chloroform  for  use  in 
the  Space  Shuttle  and  the  Titan  Rocket 
for  calendar  year  5001  under  the 
authority  of  the  statutory  phase-out  at 
section  604(a).  Today's  action  also 
amends  the  regulations  at  40  CFR  82.12 
to  allow  transfer  of  EUAs  for  CFCs 
among  MDI  companies  who  hold 
essential  use  allowances. 

Overview  of  the  Notice  of  Proposed 
Rulemaking 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  proposing  to  allocate  essential 
use  allowances  for  calendar  year  2001 
was  published  on  October  6,  2000  (65 
FR  59783).  In  the  NPRM,  EPA  proposed 
to  allocate  CFCs  for  use  in  metered  dose 
inhalers  (MDIs)  and  methyl  chloroform 
for  use  in  the  Space  Shuttle  and  Titan 
Rocket.  EPA  proposed  to  allocate  a  total 
of  3098.67  metric  tons  of  CFCs,  which 
is  the  quantity  that  the  Food  and  Drug 
Administration  (FDA),  in  consultation 
with  EPA,  determined  to  be  "necessary" 
for  use  in  MDIs.  The  total  amount  of 
essential  use  authorizations  for  MDIs 
granted  to  the  U.S.  by  the  Parties  to  the 
Montreal  Protocol  for  2001  is  3,101 
metric  tons.  We  explained  in  the  NPRM 
that  it  would  not  be  possible  to  allocate 
CFCs  in  an  amount  higher  than 
allocated  to  the  U.S.  by  the  Parties  to  the 
Protocol.  EPA  also  proposed  changes  to 
the  regulations  at  40  CFR  82.12  that 
would  allow  transfer  of  EUAs  for  CFCs 
among  essential  use  holders.  We  also 
proposed  to  allocate  60.1  metric  tons  of 
methyl  chloroform  (MCF)  for  use  in  the 
Space  Shuttle  and  Titan  Rockets. 

EPA  received  a  total  of  eight 
comments  on  the  NPRM.  Six  comments 
were  from  individual  companies  who 
produce  MDIs,^  one  was  from  a 
consortium  group  that  represents  MDI 
manufactiuers,  *  and  one  was  from 
Friends  of  the  Earth.  Three  commenters 
expressed  support  for  the  provision  to 
allow  transfer  of  EUAs  for  CFCs 
between  allowance  holders.  One 
commenter  requested  additional  EUAs 
to  meet  their  projected  needs  for  MDI 
production  in  2001  without  utilizing 
their  strategic  reserves.  Two  companies 
requested  &at  their  EUAs  be 
reapportioned  between  them,  but  in  the 
aggregate  did  not  request  an  increase  in 
EUAs.  One  commenter  stated  that  EPA 
and  FDA  had  improperly  interpreted  the 


>  "Consumption"  is  defined  as  the  amount  of  a 
substance  produced  in  the  United  States,  plus  the 
amount  imported,  minus  the  amount  exported  to 
Parties  to  the  Montreal  Protocol  [see  section  601(6) 
of  the  Clean  Air  Act).  Stockpiles  of  class  I  ODSs 
produced  prior  to  the  1996  phase-out  can  continue 
to  be  used  for  purposes  not  expressly  banned  at  40 
CFR  part  82,  subpart  C — Ban  on  Monessential 
Products  Containing  Class  I  Substances  and  Ban  on 
Nonessential  Products  Containing  or  Manu&ctured 
with  Class  II  Substances. 


^Pharmaceutical  companies  who  commented 
were  the  following:  Aventis  Pharmaceuticals,  3M 
Pharmaceuticals,  Boehringer  Ingelheim 
Pharmaceuticals  Inc.,  Schering  Corporation,  Sidmak 
Laboratories  Inc.,  Glaxo  Wellcome. 

'  The  International  Pharmaceutical  Aerosol 
Consortium  represents  the  following  companies: 
AstraZeneca,  Boehringer  Ingelheim,  Celllech- 
Medeva,  Cheisi  Farmaceutici,  Glaxo  Wellcome,  and 
Norton  Healthcare. 
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exemption  for  medical  devices  in  the 
Act,  and  should  not  allocate  CFCs  for 
MDI  products  where  an  alternative 
propellant  is  available.  Another 
commenter  stated  that  the  Act  does  not 
require  EPA  to  transfer  to  FDA  the 
responsibility  to  determine  the  amount 
of  the  allocation  for  CFCs,  and  that  the 
FDA  decision  making  process  for 
determining  the  amoimt  of  CFCs 
necessary  should  be  more  transparent. 
EPA  will  summarize  and  address  all 
comments  in  the  body  of  this  preamble. 
There  were  no  comments  on  the 
proposed  allocation  of  MCF  for  use  in 
the  Space  Shuttle  and  Titan  Rockets. 

How  Do  the  Parties  to  the  Montreal 
Protocol  Define  an  "Essential  Use"? 

Decision  IV/25  of  the  Parties  to  the 
Montreal  Protocol  set  forth  the  criteria 
for  determining  whether  a  particular  use 
of  class  I  ODS  is  "essential"  and  would 
thus  be  eligible  to  receive  EUAs  for 
coptroUed  substances.  This  decision 
states  the  following: 

"(1)  that  a  use  of  a  controlled 
substance  should  qualify  as  'essential' 
only  if: 

(i)  It  is  necessary  for  the  health,  safety 
or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects);  and 

(ii)  there  are  no  available  technically 
and  economically  feasible  alternatives 
or  substitutes  that  are  acceptable  from 
the  standpoint  of  envirorunent  and 
health; 

(2)  that  production  and  consumption, 
if  any,  of  a  controlled  substance  for 
essential  uses  should  be  permitted  only 
if: 

(i)  all  economically  feasible  steps 
have  been  taken  to  minimize  the 
essential  use  and  any  associated 
emission  of  the  controlled  substance; 
and 

(ii)  the  controlled  substance  is  not 
available  in  sufficient  quantity  and 
quality  ft-om  existing  stocks  of  banked  or 
recycled  controlled  substances,  also 
bearing  in  mind  the  developing 
coimtries'  need  for  controlled 
substances." 

What  Was  the  International  Procedure 
for  Approving  Essential  Use  Exemptions 
for  the  Year  2001? 

The  international  process  for 
nominating  and  approving  essential  use 
allowances  for  the  year  2001  occurred  in 
the  same  way  as  in  prior  years.  The 
companies  in  Table  I  submitted 
applications  either  on  their  own  or  as  a 
part  of  the  International  Pharmaceutical 
Aerosol  Consortiiun  (IP AC),  requesting 
class  I  ODSs  for  essential  uses  in 
response  to  the  August  10. 1998  Federal 
Register  document  (63  FR  42629).  Their 


applications  requested  exemptions  for 
the  production  and  import  of  specific 
quantities  of  certain  class  I  controlled 
substances  after  the  phase-out,  and 
provided  information  in  accordance 
with  the  criteria  in  Decision  rV/25  of  the 
Protocol  and  the  procedures  outlined  in 
the  "1997  Handbook  on  Essential  Use 
Nominations."  EPA  reviewed  the 
applications  and  nominated  these  uses 
to  the  Protocol  Secretariat  for 
consideration  by  the  Technical  and 
Economic  Assessment  Panel  (TEAP)  and 
its  Technical  Options  Committees.  MDI 
producers  requested  a  total  of  3.101 
metric  tons  of  CFCs  for  use  in  2001.  The 
Parties  to  the  Montreal  Protocol 
approved  this  amount  as  essential  for 
the  U.S.  for  2001  at  the  Eleventh 
Meeting  in  1999  (Decision  XI/14).  On 
September  15, 1999,  EPA  issued  another 
notice  requesting  supplemental 
applications  for  essential  use 
allowances  for  the  year  2001  and 
beyond  (64  FR  50083).  No  company 
requested  a  supplemental  amount  of 
CFCs  for  the  year  2001  at  that  time. 

How  Does  the  Clean  Air  Act  Authorize 
Essential  Use  Allowances  for  MDIs? 

Section  604(d)(2)  of  the  CAA  provides 
a  standing  exemption  to  the  phase-out 
of  class  I  ODSs  for  the  production  and 
importation  of  CFCs  for  use  in  medical 
devices  which  reads: 

"Notwithstanding  the  termination  of 
production  required  by  subsection  (b),  the 
Administrator,  after  notice  and  opportunity 
for  public  comment,  shall,  to  the  extent  such 
action  is  consistent  with  the  Montreal 
Protocol,  authorize  the  production  nf  limited 
quantities  of  class  I  substances  solely  for  use 
in  medical  devices  if  such  authorization  is 
determined  by  the  Commissioner,  in 
consultation  with  the  Administrator,  to  be 
necessary  for  use  in  medical  devices." 

Section  601(8)  of  the  Clean  Air  Act 
defines  the  term  "medical  device"  and 
states  the  following: 

[Ajny  device  (as  deHned  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321), 
diagnostic  product,  drug  (as  defined  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act),  and 
drug  delivery  system — 

(A)  if  such  device,  product,  drug,  or  drug 
delivery  system  utilizes  a  class  I  or  class 

II  substance  for  which  no  safe  and  effective 
alternative  has  been  developed,  and  where 
necessary,  approved  by  the  Commissioner 
[ofFDAI-and 

(B)  if  such  device,  product,  drug,  or  drug 
delivery  system,  has,  after  notice  and 
opportunity  for  public  comment,  been 
approved  and  determined  to  be  essential 
by  the  Commissioner  [of  FDA]  in 
consultation  with  the  Administrator  |of 
EPA). 

As  discussed  in  the  NPRM,  EPA  is 
relying  on  FDA  regulations  at  21  CFR 
2.125  to  provide  determinations  of 


whether  a  "safe  and  effective 
alternative"  is  available  for  any 
particular  CFC  MDI.  It  should  be  noted 
that  FDA  approval  of  a  non-CFC  product 
is  a  determination  that  the  product  is 
safe  and  effective,  but  it  is  not  a 
determination  that  the  product  is  a  "safe 
and  effective  alternative"  for  any  other 
CFC  MDI  product  under  the  Act.  FDA 
states  in  their  notice  of  proposed 
rulemaking  on  essential  use 
determinations  that  "a  non-CFC  product 
simply  having  the  same  active  moiety  as 
a  CFC  product  is  only  one  factor  to  be 
considered.  Other  factors,  such  as 
whether  the  non-CFC  product  has  the 
same  route  of  administration,  the  same 
indication,  and  can  be  used  with 
approximately  the  same  level  of 
convenience,  are  important 
considerations.  Additionally,  FDA  must 
consider  whether  patients  who 
medically  need  the  CFC  product  are 
adequately  «erved  by  the  non-CFC 
product."  (September  1,  1999,  64  FR 
47735).  While  FDA  has  approved  two 
non-CFC  MDIs  as  of  December  1,  2000. 
FDA  has  yet  not  identified  any  "safe 
and  effective  alternative"  to  any  CFC 
MDI  as  specified  by  section  601(8)(A). 
Thus,  part  (A)  of  the  definition  of 
medical  device  has  been  met,  and  is 
consistent  with  today's  rulemaking. 

With  respect  to  section  601(8)(B),  EPA 
is  relying  on  current  FDA  regulations 
(21  CFR  2.125)  listing  medical  devices 
that  FDA  has  found  to  be  essential.  The 
companies  for  which  EPA  is  granting 
essential  use  allowances  produce  CFC 
MDIs  covered  by  this  regulation.  Thus, 
the  products  for  which  EPA  is  gran  ing 
essential  use  allowances  are 
"determined  to  be  essential"  by  FDA. 

One  commenter  stated  that  under 
section  601(8)(A).  EPA  must  determine 
that  no  safe  and  effective  alternative 
propellant  exists  for  any  MDI  to  meet 
the  definition  of  "medical  device."  EPA 
believes  that  the  phrase  "safe  and 
effective  alternative"  at  section 
608(1  )(A)  does  not  refer  an  alternative 
propellant.  but  refers  to  a  "safe  and 
effective  alternative"  to  a  CFC  MDI.  This 
is  because  FDA  only  approves  MDIs 
under  a  New  Drug  Application  (NDA)  or 
an  Abbreviated  New  Drug  Application 
(ANDA)  as  a  whole  unit  and  not  by 
approving  each  of  its  components. 
Therefore,  it  is  impossible  for  FDA  to 
approve  an  alternative  to  the  class  1  or 
class  n  substance  {i.e.  the  propellant) 
alone,  and  it  is  reasonable  to  conclude 
that  the  phrase  "safe  and  effective 
alternative"  refers  to  an  adequate 
replacement  for  the  CFC  MDI  product. 

This  commenter  also  quoted  a  passage 
from  the  legislative  history  of  the  1990 
Amendments  which  states  that  "unless 
a  safe  substitute  exists  or  until  a 
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substitute  is  developed  and  approved  by 
FDA,  a  drug  delivery  system  may  be 
found  by  the  Commissioner  and  the 
Administrator  to  be  essential"  (S.  Rep 
No.  228. 101st  Cong..  1st  Sess.  1989. 
1990).  The  commenter  believes  that  this 
passage  supports  their  belief  that  once  a 
drug  containing  a  safe  and  effective 
alternative  propellant  has  been 
approved  by  FDA.  FDA  has  no  authority 
to  continue  to  designate  analogous  CFC- 
containing  products  as  "essential".  In 
response,  we  note  that  the  term  "drug 
delivery  system"  indicates  that  Congress 
envisioned  that  FDA  would  need  to 
approve  an  entire  non-CFC  drug 
delivery  system,  and  not  just  the 
alternative  propellant.  Further,  the  use 
of  the  term  "substitute"  indicates  that 
Congress  was  looking  to  FDA  to 
determine  whether  a  non-CFC  MDI  is  a 
safe  and  effective  replacement  for  a 
particidar  CFC  MDI  [i.e.  a  "safe  and 
effective  alternative").  While  this  report 
refers  to  Senate  language  which  is 
somewhat  different  from  what  appears 
in  the  1990  Amendments,  the  Senate's 
intent,  revealed  by  this  passage  is 
consistent  with  EPA  and  FDA's 
interpretation  of  tho  Act. 

The  commenter  also  states  that  the 
safety  and  efficacy  of  alternatives  to 
CFCs  is  determined  by  EPA  imder 
section  612  of  the  CAA,  and  that  EPA 
had  stated  that  it  would  rely  upon 
FDA's  approval  of  medical  products 
containing  ahemative  propellants  imder 
the  Food  Drug  and  Cosmetic  Act  (FDCA) 
for  a  determination  that  there  are  no 
human  health  effects  from  the  use  of  the 
alteTi  tive  propellant.  Thus,  the 
conuT  >-nter  believes  that  when  FDA 
appro  'es  a  non-CFC  MDI  as  safe  and 
effective  under  the  FDCA,  EPA  must 
conclude  that  the  non-CFC  propellant  in 
that  product  is  safe  and  effective  for  the 
piuposes  of  the  CAA.  In  fact,  EPA  has 
already  reviewed  the  health  risks 
associated  with  alternative  aerosol 
propellants  for  use  in  non-CFC  MDIs 
under  section  612  of  the  Act. 
Nevertheless,  EPA  disagrees  with  the 
assertion  that  a  determination  that  an 
alternative  propellant  to  an  ODS  is 
acceptable  under  section  612  of  the  Act 
has  any  bearirg  on  the  determination  of 
whether  a  non-C  F  C  MDI  is  a  "safe  and 
effective  alternative  *  to  a  CFC  MDI  as 
required  by  section  601(8)(A). 

The  commenter  states  that  when  a 
non-CFC  MDI  is  approved  under  the 
FDCA,  only  CFC-based  products 
containing  the  same  active  moiety,  and 
the  same  labeled  indications  would  no 
longer  qualify  as  "medical  devices" 
imder  the  Act,  and  that  in  instances 
where  the  labeled  indications  of  a  non- 
CFC  drug  do  not  fully  duplicate  those  of 
a  CFC  product,  EPA  may  only  authorize 


production  of  limited  quantities  of  CFCs 
that  the  EUA  applicant  demonstrates  are 
necessary  to  serve  patients  not  covered 
by  the  non-CFC  drug  product's 
indications.  EPA  believes  that  the 
commenter  is  wrong  to  assert  that 
because  a  safe  and  effective  non-CFC 
MDI  is  available.  EPA  should  deem  CFC 
MDIs  with  the  same  active  moiety  to  be 
non-essential  for  the  purposes  of  the 
CAA.  As  stated  earlier,  FDA  approval  of 
a  non-CFC  product  is  a  determination 
that  the  product  is  safe  and  effective, 
but  it  is  not  a  determination  that  the 
product  is  a  safe  and  effective 
alternative  for  any  other  product  under 
the  Act.  Because  FDA  has  yet  not 
identified  any  "safe  and  effective 
alternative"  for  any  CFC  MDI,  today's 
allocation  of  CFCs  for  essential  uses 
remains  consistent  with  section 
601(8)(A). 

The  commenter's  suggestion  that  EPA 
make  medical  decisions  regarding 
whether  a  non-CFC  MDI  is  an  adequate 
alternative  to  a  CFC  MDI  produces  a 
restUt  that  would  put  asthma  patient 
health  at  risk.  FDA  is  the  appropriate 
agency  with  expertise  to  make 
independent  medical  decisions  that 
directly  affect  patients.  The 
determination  that  a  CFC  MDI  is  no 
longer  "essential"  is  not,  as  the 
commenter  suggests,  one  where  EPA 
could  merely  look  at  the  active  moiety 
of  the  product,  read  the  non-CFC 
product  indication,  compare  it  to  the 
CFC  MDI  product  indication,  and 
determine  any  CFC  MDIs  to  be  non- 
essential. FDA  states  in  their  notice  of 
proposed  rulemaking  on  essential  use 
determinations  that  "a  non-CFC  product 
simply  having  the  same  active  moiety  as 
a  CFC  product  is  only  one  factor  to  be 
considered.  Other  factors,  such  as 
whether  the  non-CFC  product  has  the 
same  route  of  administration,  the  same 
indication,  and  can  be  used  with 
approximately  the  same  level  of 
convenience,  are  important 
considerations.  Additionally,  FDA  must 
consider  whether  patients  who 
medically  need  the  CFC  product  are 
adequately  served  by  the  non-CFC 
product.  "  (September  1,  1999,  64  FR 
47735).  Most  of  these  factors  are  not 
addressed  on  the  indication  label  of  an 
MDI.  Thus  the  indication  label  alone 
cannot  be  used  as  the  basis  for 
determining  whether  a  non-CFC  product 
is  an  adequate  alternative  for  any  CFC 
MDI. 

We  believe  that  the  overall  purpose  of 
the  language  in  the  Act  regarding 
medical  devices  is  to  ensure  that  EPA's 
mission  of  environmental  protection 
does  not  conflict  with  FDA's  mission  of 
protecting  the  patient  health.  Consistent 
with  this  purpose,  we  believe  that  in 


drafting  the  definition.  Congress  was 
focusing  on  the  availability  of  adequate 
alternative  medical  treatment  for 
patients  who  rely  on  CFC  MDIs.  EPA  is 
not  the  appropriate  agency  to  decide 
whether  such  alternative  medical 
treatment  is  available.  We  do  not  believe 
that  Congress  intended  EPA  to  make 
decisions  involving  medical  judgement 
and  expertise.  On  such  questions,  we 
have  and  will  continue  to  defer  to  FDA. 

The  commenter  states  that  FDA  must 
approve  and  determine  that  the  CFC- 
containing  MDI  is  essential  after  notice 
and  an  opportimity  for  public  comment, 
and  asserts  that  once  a  drug  containing 
a  safe  and  effective  alternative 
propellant  has  been  approved  by  FDA, 
FDA  has  no  authority  to  continue  to 
designate  analogous  CFC-containing 
products  as  "essential".  Further,  the 
conunenter  states  that  EPA  may  not  wait 
for  FDA  to  remove  that  product  from  its 
list  of  essential  uses  before  finding  that 
it  no  longer  qualifies  as  a  "medical 
device"  under  the  Act.  Again,  EPA 
believes  that  this  interpretation  of  the 
Act  is  flawed.  This  is  because  section 
601(8)(B)  refers  to  approval  of  an 
alternative  as  occtirring  after  "notice 
and  opportunity  for  comment."  Because 
FDA  does  not  approve  alternative 
propellants,  and  because  approval  of  a 
specific  MDI  drug  product  through  the 
New  Drug  Application  or  Abbreviated 
New  Drug  Application  system  under  the 
FDCA  involves  unilaterd  action  by  FDA 
without  notice-and-comment 
rulemaking  or  consultation  with  EPA,  it 
is  reasonable  to  conclude  that  section 
601(8)(B)  refers  to  FDA's  approval  of  an 
essential  use  listing  in  21  CFR  2.125 
which  does  involve  notice  and  comment 
rulemaking.  Thus,  EPA  believes  that  by 
allocating  CFCs  for  products  covered  by 
the  list  of  "essential"  products  at  21 
CFR  2.125,  we  have  fulfilled  the 
requirements  of  section  601(8)(B). 

Finally,  the  commenter  states  that 
FDA  cannot  use  the  categorical 
exemptions  at  21  CFR  2.125  created 
more  than  twenty  years  ago  to  establish 
the  essentiality  of  particular  CFC  MDI 
under  the  statute  today,  and  that  by 
doing  so  EPA  and  FDA  are  not  relying 
on  standards  adopted  under  the  Act  in 
1990.  EPA  believes  that  our  explanation 
of  this  issue  in  the  interim  final  rule 
allocating  essential  use  allowances  for 
calendar  year  2000  still  stands  (see  65 
FR  716,  January  6,  2000). 

While  we  are  aware  that  FDA  is 
ciurently  engaged  in  rulemaking  to 
revise  its  essential  use  regulations,  we 
are  relying  on  FDA's  current  essential 
use  list  at  21  CFR  2.125  for  purposes  of 
today's  action.  The  statute  does  not 
specify  a  particular  time  at  which  FDA 
must  make  such  a  determination  or 
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invalidate  determinations  made  prior  to 
the  date  of  the  1990  CAA  Amendments. 
Additionally,  the  1990  CAA 
Amendments  use  language  consistent 
with  FDA's  regulations  at  21  CFR  2.125. 
We  presume  that  Congress  was  aware  of 
FDA's  regulations  when  it  passed  the 
1990  Amendments  to  the  CAA. 
Therefore,  we  believe  that  the  ciuxent 
essential  use  list  remains  valid.  If  FDA 
revises  its  regulations,  we  will  take  the 
revised  list  into  account  in  future 
allocation  decisions.  EPA  further  notes 
that  both  EPA  and  FDA  are 
implementing  the  more  stringent 
provisions  of  the  Montreal  Protocol  as 
specified  by  section  614(b)  of  the  Acf 
by  following  the  essentiality 
determinations  of  the  Parties  to  the 
Montreal  Protocol  in  allocating  new 
CFCs. 

How  Does  the  CAA  Authorize  the 
Exemption  for  Methyl  Chloroform? 

With  today's  action,  EPA  is  allocating 
methyl  chloroform  (MCF)  for  use  in  the 
Space  Shutde  and  Titan  Rockets  under 
the  statutory  phase-out  schedule  at 
section  604(a).  This  section  provides 
that  MCF  may  be  produced  at  up  to  20 
percent  of  the  amount  produced  in  1989 
(the  baseline  year  as  specified  at  section 
601{2)(B)  of  the  Act).  EPA  is  allocating 
a  total  of  60.1  metric  tons  of  MCF,  an 
amount  well  below  20%  of  the  baseline 
year  production  of  315,169  metric  tons 
for  MCF  (defined  at  40  CFR  82.6). 

Section  604(a)  of  the  Act  requires  the 
complete  phase-out  of  production  of 
MCF  after  2001.  As  a  result,  it  is  likely 
that  EPA  will  be  required  to  rely  solely 
upon  the  exemption  under  section 
604(d)(1),  that  may  already  be 
applicable,  for  the  yecU-  2002  and 
beyond.  This  exemption  reads  as 
follows: 

(1)  Essential  Uses  of  Methyl  Chloroform. — 
Notwithstanding  the  termination  of 
production  required  by  subsection  (b),  during 
the  period  beginning  on  January  1,  2002,  and 
ending  on  lanuary  1,  2005,  the 
Administrator,  after  notice  and  opportunity 
for  public  comment,  may,  to  the  extent  such 
action  is  consistent  with  the  Montreal 
Protocol,  authorize  the  production  of  limited 
quantities  of  methyl  chloroform  solely  for  use 
in  essential  applications  (such  as 
nondestructive  testing  for  metal  fatigue  and 
corrosion  of  existing  airplane  engines  and 
airplane  part  susceptible  to  metal  fatigue)  for  . 
which  no  safe  and  effective  substitute  is 
available. 

EPA  understands  that  research  on 
alternatives  is  progressing  well,  and  that 
in  the  year  2002  there  may  be  no  need 


*  Section  614(b)  states  that  "*   *  *  in  the  case  of 
conflict  between  (the  Act)  and  any  provisions  of  the 
Montreal  Protocol,  the  more  stringent  provision 
shall  govern." 


for  an  essential  use  exemption  for  MCF. 
Nevertheless,  EPA  believes  that  section 
604(d)(1)  may  allow  for  the  continued 
limited  use  of  methyl  chloroform  for 
Space  Shuttle  and  Titan  Rocket  through 
2004  under  the  essential  use  exemption 
as  long  as  no  substitute  is  available. 

II.  Allocation  Process  for  CFCs  for  Use 
in  Medical  Devices  for  the  Year  2001 

As  explained  earlier,  section  604(d)(2) 
of  the  Act  provides  that  EPA  shall 
authorize  production  and  import  of 
limited  quantities  of  class  I  substances 
for  use  in  medical  devices  if  FDA,  in 
consultation  with  EPA,  determines  such 
authorization  to  be  "necessary."  Thus, 
EPA  in  order  to  implemfot  the 
exemption  for  medical  devices  must 
receive  a  formal  determination  on  the 
amount  of  CFCs  necessary  for  use  in 
MDIs  from  FDA.  FDA  sent  EPA  a  letter 
dated  September  6,  2000  that  provided 
their  determination  on  the  amoimt  of 
CFCs  necessary,  and  explained  the  bases 
for  that  determination. 

One  commenter  stated  that  the  CAA 
does  not  delegate  to  FDA  the  authority 
to  dictate  the  nomination  quantity  and 
allocation  of  class  I  substances  for 
medical  devices.  Rather,  according  to 
the  commenter,  the  CAA  requires  that 
EPA  shall  consult  with  FDA  only  as  to 
whether  the  authorization  of  class  I 
substances  for  medical  devices  is 
necessary,  which  requires  a  yes/no 
determination  only.  Thus,  EPA  should 
not  transfer  to  the  FDA  the  , 
responsibility  to  determine  the  quantity 
of  essential  use  allowances  allocated  to 
companies. 

EPA  has  addressed  the  comment  that 
is  raised  here  in  the  preamble  to 
essential  use  allocation  for  calendar  year 
2000  (65  FR  40524,  40530-40537).  We 
believe  that  the  same  interpretation  and 
explanation  provided  in  the  previous 
rulemaking  is  applicable  here.  Section 
604(d)(2)  states  the  following:  "The 
Administrator,  after  notice  and 
opportunity  for  public  comment,  shall, 
to  the  extent  such  action  is  consistent 
with  the  Montreal  Protocol  authorize 
the  production  of  limited  quantities  of 
class  I  substances  solely  for  use  in 
medical  devices  if  such  authorization  is 
determined  by  the  Commissioner  (of 
FDA],  in  consultation  with  the 
Administrator  [of  EPA),  to  be  necessary 
for  use  in  medical  devices."  (emphasis 
added)  EPA  believes  that  it  is  clear  that 
the  authorization  in  question  is  not  for 
an  indefinite  amount  but  for  "limited 
quantities."  It  is  equally  clear  that  the 
subject  of  the  Commissioner's 
determination  of  necessity  is  "such 
authorization."  Thus,  if  the  latter  part  of 
the  text  quoted  above  were  written  in 
the  active  voice,  it  would  say:  "if  the 


Commissioner,  in  consultation  with  the 
Administrator,  determines  such 
authorization  to  be  necessary  for  use  in 
medical  devices."  We  note  that  the 
expression  "such  authorization"  refers 
back  to  the  phrase  "authorize  the 
production  of  limited  quantities  of  class 
I  substances  solely  for  use  in  medical 
devices."  Thus,  the  Commissioner  of 
FDA  must  consider  not  only  whether 
any  production  is  necessary,  but  what 
quantity  of  production  is  necessary  for 
MDIs. 

Further,  although  EPA  does  have 
some  data  on  CFC  usage  (which  is 
shared  with  FDA),  only  FDA  personnel 
are  privy  to  confidential  business 
information  regarding  annual  sales  and 
distribution  of  MDIs.  This  provides  FDA 
with  more  complete  knowledge  of  the 
MDI  market  than  EPA.  Because  of  FDA's 
access  to  additional  information,  and 
their  medical  expertise  which  is  integral 
to  making  decisions  that  serve  to  protect 
the  public  health,  EPA  believes  it  is 
consistent  with  Congressional  intent  to 
consult  with  FDA  in  making  decisions 
regarding  the  amount  of  CFCs  necessary 
for  the  production  of  MDIs.  ^ 

The  commenter's  second  point  was 
that  EPA  should  ensure  that  the 
rationale  for  adjustments  made  to 
allocations  and  the  bases  for  FDA 
recommendations  are  open  and 
available  to  the  public  for  review  and 
comment.  EPA  agrees  that  the  allocation 
process  should  be  as  transparent  as 
possible  while  accoimting  for  the 
confidential  nature  of  the  data 
employed  to  make  the  determination  on 
the  amount  of  CFCs  necessary.  To  this 
end,  EPA  and  FDA  planned  a  process 
described  in  the  NPRM  that  we  felt 
would  allow  this  determination  on  the 
amount  of  CFCs  necessary  to  occur  as 
openly  as  possible.  EPA  sent  letters 
pursuant  to  section  114  of  the  Act  to 
each  essential  use  applicant  requesting 
specific  information  such  as  the  number 
of  units  of  each  product  produced  in 
previous  years,  the  number  of  units 
produced  in  the  first  quarter  2000,  the 
gross  target  fill  weight  per  tmit,  the  total 
amount  of  CFCs  to  be  contained  in  the 
product  in  2001,  the  number  of  units  of 
each  product  anticipated  to  be  produced 
in  2001,  the  additional  amount  of  CFCs 
necessary  for  production,  and  the  total 
amount  of  CFCs  requested  for  each 
product  in  2001.  FDA,  in  consultation 
with  EPA,  based  the  determination  of 
necessary  amounts  and  the  allocation  on 
this  information.  Thus,  each  company 
knows  what  information  it  has 
submitted  as  the  basis  for  its  own 
allocation  while  protecting  against 
disclosure  of  confidential  business 
information  to  competitors.  Finally,  we 
placed  all  non-confidential  materials  in 
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the  docket,  including  the  FDA  letter  of 
September  6,  2000  that  provided  EPA 
with  their  recommendation  on  the 
amount  of  CFCs  necessary  for  MDIs  for 
the  year  2001. 


m.  Allocation  of  Essential  Use 
Allowances  for  Calendar  Year  2001 

EPA  is  allocating  essential  use 
allowances  for  calendar  year  2001  to 
entities  listed  in  Table  I  for  exempted 
production  or  import  of  the  specific 
quantity  of  class  I  controlled  substances 


solely  for  the  specified  essential  use. 
The  allocation  of  CFCs  for  use  in  MDIs 
reflects  the  determination  on  the 
amount  of  CFCs  "necessary"  as 
specified  under  section  604(d)(2)  of  the 
Act  taking  into  account  two  companies 
requests  for  reapportioning  EUAs  among 
them. 


Table  I.— Essential  Use  Allocation  for  Calendar  Year  2001 


Company 


Chemical 


Quantity 
(metric  tons) 


(I)  Materad  Dose  Inhalers  (for  oral  inhalation)  for  Traatmant  of  Asthma  and  Chronic  Obstructive  Pulmonary  Disease  (In  metric  tons) 


Medeva,  Amistrong  Phamiaceuticals  Inc 

Boehringer  Ingelheim  Phamiaceuticals  

Glaxo  Wellcome  Inc 

Aventis  Ptiamnaceuticals 

3M  Ptiamiaceuticals 

Sidmak  Laboratories/Medisol  Latx>ratories,  Inc. 

Sobering  Corporation  

Sciarra  Laboratories,  Inc 


CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 


or  CFC-12 
orCFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 


orCFC-114 
or  CFC-11 4 
orCFC-114 
orCFC-114 
or  CFC-11 4 
orCFC-114 
or  CFC-11 4 
or  CFC-11 4 


189.00 
338.36 
858.10 
190.00 
304.51 
192.20 
1025.20 
1.30 


(ii)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rodcets  and  THan  Roclcets 


National  Aeronautics  and  Space  Administration  (NASA)/Ttiiokol  Rocket 
United  States  Air  Force/Titan  Rocket  


Methyl  Chlorofonm 
Methyl  Chtoroform 


56.7 
3.4 


Was  the  Allocation  Listed  in  This 
Proposed  Rule  Changed  in  the  Final 
Rule? 

The  total  amount  of  CFCs  allocated 
for  use  in  MDIs  is  the  same  as  in  the 
proposed  rule.  However,  the  amount  of 
EUAs  allocated  to  two  MDI  companies 
was  reapportioned  between  them  at 
their  request.  One  commenter  is  the 
New  Drug  Application  (NDA)  holder, 
and  the  other  is  a  contract  filler  for  that 
NDA  holder.  The  NDA  holder  stated 
that  they  had  reassessed  the  amount  of 
MDIs  the  contract  filler  would  produce 
for  them  in  2001.  The  NDA  holder 
requested  that  a  certain  amount  of  EUAs 
allocated  to  their  contract  filler  and 
earmarked  for  the  production  of  the 
NDA  holder's  products  be  re- 
apportioned back  to  the  NDA  holder. 
The  contract  filler  provided  comments 
that  supported  the  transfer  of  EUAs 
fi-om  them  to  the  NDA  holder  (this 
contract  filler  is  also  an  essential  use 
allowance  holder  with  its  own 
allocation  for  production  of  its  own 
MDIs).  EPA  beheves  that  in  this  case,  it 
is  not  necessary  for  FDA  to  approve  this 
adjustment  to  the  essential  use 
allocations  because  the  total  amount  of 
EUAs  allocated  for  use  in  the  NDA 
holder's  MDI  products  (i.e.  the  MDIs  to 
be  produced  by  the  NDA  holder 
themselves  plus  the  MDI  to  be  produced 
by  contract  filler)  remains  unchanged. 
Further,  EPA  is  implementing 
provisions  to  allow  transfer  of  EUAs 
between  MDI  companies.  This 
provision,  finalized  in  today's  action. 


would  allow  this  transfer  to  occiu*  even 
in  the  absence  of  EPA  re-apportioning 
the  EUAs  among  these  two  companies. 

One  company  requested  additional 
volumes  of  CFCs  beyond  the  amount 
allocated  to  them  in  the  NPRM.  This 
company  stated  that  it  had  anticipated 
an  earlier  timing  for  laimch  of  certain 
new  products,  and  that  their  ciurent 
supplier  of  pharmaceutical-grade  CFCs 
may  shut  down  production  in  the  next 
few  years.  For  these  reasons,  they 
requested  additional  EUAs  for  calendar 
year  2001  to  continue  MDI  production 
without  utilizing  their  strategic  reserves. 

EPA  and  FDA  have  concluded  that 
the  year  2001  essential  use  allocations 
already  reflect  the  contingencies  raised 
by  the  commenter  and  are  protective  of 
public  health.  These  allocations  are 
calculated  to  insiue  that  the  full  range 
of  medical  needs  is  met  throughout  the 
entire  patient  population.  It  should  be 
noted  that  this  company,  as  well  as  all 
essential  use  holders,  now  have  the 
opportunity  to  obtain  additional  EUAs 
through  trading,  and  also  had  the 
opportunity  to  request  additional  CFCs 
for  the  year  2002  in  response  to  the 
notice  requesting  essential  applications 
for  the  years  2002  and  2003  published 
November  1,  2000  (65  FR  65311). 

Were  There  Other  Comments  Regarding 
the  Allocation  of  CFCs  for  Use  in  MDIs? 

One  commenter  who  is  a  generic 
producer  of  MDIs  stated  that  they  were 
pleased  with  their  proposed  allocation. 
However,  they  commented  that  had  they 


not  been  allocated  EUAs,  or  had 
received  an  extremely  low  allocation, 
opportiuiities  due  to  imexpected  shifts 
in  the  market  would  fall  to  foreign 
manufacturers  of  MDIs  who,  the 
commenter  asserts,  can  export  CFC 
MDIs  to  the  U.S.  and  are  not  subject  to 
the  same  allocation  requirements  as  U.S. 
MDI  producers.  EPA  notes  that 
companies  who  produce  MDIs  in  other 
countries  are  also  subject  to  the  terms  of 
the  Montreal  Protocol  and  must  receive 
an  allocation  for  CFCs  to  produce 
"essential"  MDIs^.  The  major 
production  of  MDIs  abroad  is  in  Europe 
where  each  company's  CFC 
requirements  are  also  extensively 
reviewed  before  allocation. 

What  Was  EPA's  Method  for  Allocating 
Methyl  Chloroform  (MCF)  for  Use  in 
Solid  Rocket  Motors? 

With  this  action,  EPA  is  allocating 
60.1  metric  tons  of  MCF  for  use  in  solid 
rocket  motors,  the  same  amount 
allocated  in  the  years  1999  and  2000. 
EPA  proposed  to  allocate  MCF  in  an 
amount  lower  than  would  be  consistent 
with  Decision  X/6  taken  at  the  Tenth 
meeting  of  the  Parties  to  the  Protocol 
because  we  believed,  based  on 
knowledge  of  past  MCF  use,  that 
allocating  a  larger  amount  would  be 
unnecessary.  HPA  did  not  receive  any 
comments  on  this  issue,  and  is 
allocating  60.1  metric  tons  MCF  as 
proposed  in  the  NPRM. 


'  EPA  believes  that  all  countries  that  produce 
MDIs  are  parties  to  the  Montreal  Protocol. 
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When  Is  This  Rule  Effective? 

This  final  rule  is  effective  on  January 
8,  2001.  Section  553(d)  of  the  APA 
generally  provides  that  rules  may  not 
take  effect  earlier  than  30  days  after  they 
are  published  in  the  Federal  Register. 
However,  APA  section  553(d)  excepts 
fi-om  this  provision  any  action  that 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction.  Since  today's 
action  grants  an  exemption  to  the  phase- 
out  of  production  and  consumption  of 
CFCs,  EPA  is  making  this  action 
effective  inunediately  to  ensure  the 
availability  of  CFCs  for  medical  devices 
during  calendar  year  2001. 

Why  is  EPA  Allocating  CFC-1 1 .  CFC-12. 
and  CFC-1 14  in  the  Aggregate  To  Each 
Company? 

As  discussed  in  the  proposal,  EPA  is 
allocating  essential  use  allowances  for 
CFC-11,  CFC-12,  and  CFC-1 14  in  tiie 
aggregate  in  accordance  with  Decision 
X/6  of  the  Parties  to  the  Montreal 
Protocol  which  states  that  "the 
quantities  approved  under  paragraph  2 
above  and  all  future  approvals  are  for 
total  CFC  volumes  with  flexibility 
between  CFCs  within  each  group." 
Allocating  CFCs  for  MDI  in  the 
aggregate  instead  of  on  a  compound-by- 
compound  basis  provides  MDI 
producers  with  flexibility  in  obtaining 
CFCs  without  causing  additional 
damage  to  the  stratospheric  ozone  layer 
since  CFC-11,  CFC-12  and  CFC-1 14  all 
have  the  same  ozone  depleting  potential 
of  1.0. 

Timing  of  This  and  Future  Essential  Use 
Allocation  Rules 

One  commenter  noted  that  even 
though  EPA  sent  letters  to  MDI 
companies  in  May  2000  requesting  data 
needed  to  determine  2001  EUAs,  the 
proposed  allocation  was  not  published 
until  October.  This  commenter 
requested  that  EPA  make  every  effort  to 
issue  a  proposed  rule  allocating  EUAs 
for  2002  in  September  of  2001 ,  and 
states  that  as  pharmaceutical-grade  CFC 
production  becomes  increasingly 
tenuous,  CFC  suppliers  are  requiring 
advanced  notice  of  MDI  companies'  CFC 
production  needs.  Further,  MDI 
companies  are  unable  to  provide 
suppliers  with  this  information  imtil 
final  EUA  allocations  are  issued.  Earlier 
rulemakings  would  help  to  ensure  that 
MDI  manufacturers  are  able  to  place 
CFC  production  orders,  arrange  for 
shipping,  and  make  other  administrative 
arrangements  in  a  timely  manner.  EPA 
will  make  every  effort  to  issue  the  notice 
of  proposed  rulemaking  allocating 
essential  use  allowances  for  2002  by 
September  of  2001. 


Another  commenter  requested  that 
EPA  issue  the  final  CFC  allocations  for 
2001  as  soon  as  possible  so  that 
necessary  CFCs  may  be  ordered  and 
delivered  from  the  supplier  in  Eiu^ope  in 
time  to  meet  MDI  production  needs  in 
2001.  EPA  has  expedited  this  final  rule 
and  believes  that  companies  should 
have  sufficient  time  to  place  their  orders 
for  CFCs  for  the  coming  year. 

What  Reporting  Requirements  Must  I 
Adhere  To  When  Using  My  Essential 
Use  Allocation? 

Any  person  obtaining  class  I 
controlled  substances  after  the  phase- 
out  under  the  essential  use  exemptions 
in  today's  action  is  subject  to  all  the 
restrictions  and  requirements  in  other 
sections  of  40  CFR  part  82,  subpart  A. 
Holders  of  essential  use  allowances  or 
persons  obtaining  class  I  controlled 
substances  under  the  essential  use 
exemptions  must  comply  with  the 
recordkeeping  and  reporting 
requirements  in  40  CFR  82.13. 
Instructions  and  forms  for  reporting  are 
found  in  the  Guidance  Document  for  the 
Stratospheric  Ozone  Protection  Program 
after  January  1,  1996.  This  document 
can  be  obtained  by  contacting  the 
Stratospheric  Ozone  Protection  Hotline 
at  (800)  296-1996  between  10:00  am 
and  4:00  pm  Eastern  Standard  Time. 

Under  40  CFR  82.3  and  82.4  (63  FR 
41626,  August  4, 1998),  entities 
receiving  essential  use  allowances  must 
be  the  importer  of  record  for  quantities 
of  CFCs  brought  into  the  United  States. 
This  requires  that  the  essential  use 
allowance  holder  be  listed  as  the 
importer  of  record  on  Customs  Form 
7501.  As  a  result,  the  essential  use 
allowance  holder  who  imports 
quantities  of  class  I  controlled 
substances  is  responsible  for  submitting 
both  an  Importer  Quarterly  Report  and 
an  Essential  Use  Holder  Quarterly 
Report. 

IV.  Transfer  of  EUAs  for  CFCs  Among 
Essential  Use  Allowance  Holders 

With  this  action  EPA  is  adding 
essential  use  allowances  to  the  list  of 
allowances  that  can  be  transferred  under 
40  CFR  82.12.  This  change  will  enable 
companies  to  transfer  EUAs  for  CFCs  to 
other  essential  use  holders  for  the 
production  of  MDIs.  EPA  believes  that 
allowing  EUAs  to  be  transferred  among 
essential  use  allowance  holders  will 
allow  MDI  companies  to  obtain  CFCs 
beyond  their  allocation  without 
increasing  the  total  amount  of  ODSs 
allocated.  EPA  received  three  comments 
in  support  of  the  provision  to  allow 
transfer  of  EUAs  among  essential  use 
holders.  These  commenters  stated  that 
this  provision  provides  a  responsible 


mechanism  for  addressing  the  inherent 
problem  in  attempting  to  predict  the 
needs  for  MDI  manufacturers. 
One  commenter  requested  a 
clarification  of  the  proposed  regulations 
regarding  the  use  of  a  contract  filler.  The 
commenter  took  issue  with  the  fact  that 
EPA  would  have  to  approve  the  use  of 
a  contract  filler.  The  commenter 
believes  it  should  be  at  the  company's 
discretion  as  to  whether  it  produces  the 
product  in-house  or  through  the  use  of 
a  contract  filler.  The  new  regulations 
provide  a  mechanism  for  transfer  of 
EUAs  from  an  NDA  holder  to  a  contract 
filler  (provided  they  already  have 
EUAs).  However,  EPA  must  continue  to 
exercise  strict  control  over  the  amount 
of  CFCs  produced  and  or  imported  to 
ensiu-e  U.S.  compliance  with  the 
Decisions  of  the  Parties  to  the  Protocol. 
Thus,  EPA  believes  that  it  is  necessary 
to  approve  the  transfer  of  EUAs  between 
an  NDA  holder  and  a  contract  filler.  It 
should  be  noted  that  EPA  is  not 
approving  or  disapproving  the  use  of  a 
contract  filler  per  se,  but  merely 
ensuring  that  the  "transferor"  has 
sufficient  allowances  to  cover  the 
transaction. 

Under  the  New  Regulations  Can  f 
Transfer  EUAs  for  CFCs  To  Anyone  I 
Want? 

No;  EUAs  for  CFCs  are  only 
transferable  among  those  companies 
that  have  applied  for  and  received  EUAs 
for  the  year  2001.  In  addition, 
companies  must  certify  in  writing  to 
EPA  that  the  EUAs  will  only  be  used  in 
the  production  of  essential  medical 
devices  as  defined  in  the  FDCA  at  21 
CFR  2.125  and  considered  essential  by 
the  Parties  to  the  Protocol. 

Can  EUAs  for  CFCs  Be  Transferred 
From  Year  to  Year? 

No;  EUAs  are  not  transferable  from 
year  to  year.  Any  EUAs  for  CFCs  not 
expended  in  2001  will  expire  at  the  end 
of  2001. 

Is  There  a  Cost  for  Transferring  EUAs? 

Yes;  the  CAA  at  section  607(a)  states 
that  rules  governing  transfer  of 
allowances  for  the  production  of  class  I 
and  class  II  substances  "  *   *   *  shall 
insure  that  the  transactions  under  the 
authority  of  this  section  will  result  in 
greater  total  reductions  in  the 
production  in  each  year  of  class  I  and 
class  II  substances  than  would  occur  in 
that  year  in  the  absence  of  such 
transactions."  In  compliance  with  this 
section,  current  regulations  at  40  CFR 
82.12  governing  transfers  of  production 
and  consumption  allowances  require 
one  percent  of  the  traded  amount  to  be 
deducted  from  the  transferor's 
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unexpended  allowances.  EFA  proposed 
to  amend  the  regulations  so  that  in  the 
case  of  EUA  transfers,  one  tenth  of  one 
percent  of  the  amount  traded  would  be 
deducted  from  the  transferor's  account. 
As  stated  in  the  preamble  to  the 
proposed  rule,  H'A  believes  that  given 
the  relatively  small  amount  of  EUAs 
available  for  use  in  MDIs,  and  that 
providing  sufficient  EUAs  for  MDIs  is 
critically  important  for  protecting  public 
health,  deducting  one  percent  of  the 
amount  of  EUAs  to  be  traded  would  be 
too  high  a  penalty  and  may  create  a 
barrier  against  transferring  EUAs  freely. 
Reducing  the  amount  deducted  from  the 
transferor's  account  overcomes  this 
potential  barrier.  EPA  received  no 
adverse  comments  on  this  issue,  and  is 
amending  the  regulation  as  described 
above. 

How  Can  I  Transfer  EUAs  From  My 
Company  to  Another? 

In  order  to  complete  a  transfer  of 
EUAs  for  CFCs  from  one  essential  use 
allowance  holder  to  another,  the 
transferor  would  have  to  submit  to  the 
Administrator  a  letter  with  the 
information  requested  in  40  CFR 
82.12(a)(1).  Under  the  regulations  at  40 
CFR  82.12,  the  transferor  must  submit  to 
the  Administrator  a  transfer  claim  with 
the  following  information: 

1.  The  identities  and  addresses  of  the 
transferor  and  transferee. 

2.  The  names  and  telephone  numbers 
of  contact  persons  for  both  the  transferor 
and  transferee. 

3.  The  type  of  allowances  being 
transferred,  which  in  this  case  would 
always  be  essential  use  allowances. 

4.  The  group  of  controlled  substances 
being  transferred,  which  would  always 
be  Group  I. 

5.  The  amount  of  allowances  being 
transferred  in  kilograms. 

6.  The  calendar  year  for  which  the 
allowances  are  being  transferred  (e.g. 
calendar  year  2001). 

7.  The  amoimt  of  unexpended 
essential  use  allowances  for  the  current 
calendar  year. 

8.  The  amount  of  the  0.1%  offset 
applied  to  the  imweighted  amount 
traded  that  will  be  deducted  from  the 
transferor's  allowance  balance. 

A  sample  form  that  outlines  the 
necessary  information  that  a  transferor 
must  submit  to  EPA  will  be  available 
through  the  Stratospheric  Ozone  Hotline 
at  1-800-296-1996. 

As  specified  in  40  CFR  82.12,  EPA 
will  determine,  based  on  records 
maintained  by  the  EPA  ODS  tracking 
system,  whether  the  transferor  possesses 
as  of  the  date  of  the  transfer  claim, 
unexpended  allowances  sufficient  to 
cover  the  transfer  claim  [i.e.,  the  amount 


to  be  transferred  plus  one  tenth  of  one 
percent  of  that  amount).  Within  three 
working  days  of  receiving  a  complete 
transfer  claim,  EPA  will  notify  the 
transferor  and  transferee  if  the  transferor 
has  sufficient  imexpended  allowances 
to  confer  the  transfer  claim,  and  will 
issue  a  notice  indicating  that  EPA  does 
not  object  to  the  transfer.  EPA  will  then 
reduce  the  transferor's  balance  of 
essential  use  allowances  by  the  amoimt 
to  be  transferred  plus  one  tenth  of  one 
percent  of  that  amount.  When  EPA 
issues  a  no  objection  notice,  the 
transferor  and  the  transferee  may 
proceed  with  the  transfer. 

If  EPA's  records  show  that  the 
transferor  has  insufficient  imexpended 
allowances  to  cover  the  transfer  claim, 
or  that  the  transferor  has  failed  to 
respond  to  one  or  more  Agency  requests 
to  supply  information  needed  to  make  a 
determination,  EPA  will  issue  a  notice 
disallowing  the  transfer.  Within  10 
working  days  after  receipt  of 
notifications,  either  party  may  file  a 
notice  pf  appeal,  with  supporting 
reasons,  to  EPA,  in  which  case  EPA  may 
either  affirm  or  vacate  the  disallowance. 
If  no  appeal  is  taken  by  the  tenth 
working  day  after  notification,  the 
disallowance  shall  be  final  on  that  day. 
(The  transferor  and  transferee  will  be 
held  liable  in  accordance  with  section 
113  of  the  Act  for  any  violations  that 
occur  as  a  result  of  an  improper 
transfer.)  In  the  event  that  EPA  does  not 
respond  to  a  transfer  claim  within  three 
working  days  of  receipt  of  the 
completed  claim,  the  transferor  and 
transferee  may  proceed  with  the  transfer 
and  EPA  will  reduce  the  transferor's 
balance  accordingly. 

V.  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 


effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.-  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal'intergovemmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  UNQIA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Because  this  rule  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  government  it  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  EPA  has  also 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  smaU 
governments;  therefore,  EPA  is  not 
required  to  develop  a  plan  vydth  regard 
to  small  governments  under  section  203. 
Finally,  because  this  rule  does  not 
contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  firom 
elected  state,  local,  and  tribal  officials 
under  section  204. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  Significant  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  Significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
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productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  It  has 
been  determined  by  OMB  and  EPA  that 
this  action  is  not  a  Significant  regulatory 
action  imder  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

C.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden  as 
defined  by  the  Paperwork  Reduction 
Act  (PRA).  The  Office  of  Management 
and  Budget's  draft  guidance  on  PRA 
states  that  a  rule  is  exempt  from  OMB 
review  if  it  "explicitly  applies  to  nine  or 
fewer  persons".  Since  the  reporting 
requirements  in  this  rule  are  not  of 
general  applicability,  and  apply  only  to 
the  eight  entities  receiving  EUAs  for 
CFCs,  and  only  if  a  company  decides  to 
transfer  EUAs  to  another  essential  use 
holder,  we  believe  that  this  rule  is 
exempt  from  the  requirement  of 
submitting  an  Information  Collection 
Request  and  imdergoing  OMB  review. 

However,  OMB  has  previously 
approved  the  information  collection 
requirements  that  are  contained  in  the 
existing  regulations  at  40  CFR  82.12  that 
set  forth  the  process  for  inter-company 
transfers  of  consumption  allowances 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0170  (EPA  ICR  No.1432.17). 
Copies  of  the  ICR  document(s)  may  be 
obtained  bom  Sandy  Fanner,  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Permsylvania  Ave., 
NW,  Washington,  DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  Include  the  ICR  and/ 
or  OMB  number  in  any  correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 


and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  v>dth 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  EPA  has  determined  that 
it  is  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  in 
connection  with  this  rule.  EPA  has  also 


determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  There  are  only  ten  entities  that 
are  affected  by  this  rulemaking  (see 
table  I  above).  This  rule  does  not  have 
an  adverse  economic  impact  on  any 
entity  because  it  grants  exceptions  to  a 
pre-existing  ban. 

F.  Applicability  of  Executive  Order 
1 3045:  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  and  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  the 
phase-out  schedule  and  exemptions 
established  by  Congress  in  title  VI  of  the 
Clean  Air  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA  ").  Public  Uw 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  this  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rule  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
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consider  the  use  of  any  voluntary 
consensus  standards. 

H.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  432255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  the  Office  of  Management  and 
Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
federalism  siunmary  impact  statement 
(FSIS).  The  FSIS  must  include  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  State  and  local 
officials,  a  siunmary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 


regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 
This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  will 
affect  only  the  ability  of  private  entities 
and  the  national  government  to  request 
production  of  controlled  ozone- 
depleting  substances.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  to  not  apply  to  this 
rule. 

VI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  the  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circmt 
within  sixty  days  of  publication  of  the 
action  in  the  Federal  Register.  Under 
section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
the  judicial  proceedings  brought  to 
enforce  those  requirements. 

Vn.  Submittal  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Therefore,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  January  8,  2001. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  28.  2000. 
Carol  M.  Browner, 
Administrator. 

40  CFR  Part  82  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  A— Production  and 
Consumption  Controls 

2.  Section  82.4  is  amended  by  revising 
the  table  in  paragraph  (t)(2)  to  read  as 
follows: 

§82.4    ProhlbWons. 

***** 

(t)*   *   * 
(2)*   *   * 


Table  I.— Essential  use  Allocation  for  Calendar  Year  2001 


Company 


Ctiemtcal 


Quantity 
(metric  tons) 


(i)  Materxl  Dose  inhalers  (for  oral  Inhalation)  for  Treatment  of  Asthma  and  Chronic  Ot)«tructive  Pulmonary  Disease  (in  metric  tons) 


Medeva  Americas,  Inc.  ... 

Boehringer  Ingeltieim  

Glaxo  Wellcome  

Aventis 

3M  Ptiamiaceuticals 

Sidmak  Latx>ratoi1es,  Inc. 

Schering  Corporation  

Sdarra  Laboratories.  Inc. 


CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 


orCFC-12 
orCFC-12 
or  CFC-12 
orCFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 


or  CFC-11 4 
orCFC-114 
orCFC-114 
or  CFC-1 14 
or  CFC-11 4 
or  CFC-1 14 
or  CFC-1 14 
or  CFC-1 14 


189.00 
338.36 
858.10 
190.00 
304.51 
192.20 
1025.20 
1.3 


(ii)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National  Aeronautics  and  Space  Administration  (NASA)/Thioko(  Rocket 
United  States  Air  Force/Titan  Rocket  


Mettiyl  Chk>roform 
Methyl  Chloroform 


56.7 
3.4 
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3.  Section  82.12  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(l)(i)(H),  (a)(l)(ii)  introductory 
text,  (a)(l)(ii)(A),  and  (a)(l)(iii)  to  read 
as  follows: 

§82.12    Transfers. 

(a)  *  *  * 

(1)  Until  January  1,  1996,  for  all  class 
I  controlled  substances,  except  for 
Group  VI,  and  until  January  1,  2001,  for 
Group  VI,  any  person  ("transferor")  may 
transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  consumption  allowances  or 
production  allowances,  and  effective 
January  1, 1995,  for  all  class  I  controlled 
substances  any  person  ("transferor") 
may  transfer  to  any  other  person 
("transferee")  any  amoimt  of  the 
transferor's  Article  5  allowances,  and 
after  January  1 ,  2001  any  essential  use 
allowance  holder  ("transferor")  may 
transfer  essential  use  allowances  for 
CFCs  to  any  other  essential  use 
allowance  holder  for  CFCs 
("transferee")  solely  for  the  production 
of  essential  products  (defined  at  21  CFR 
2.125)  as  follows: 

(i)*  *  * 

(H)  The  amoimt  of  the  one  percent 
offset  applied  to  the  unweighted  amount 
traded  that  will  be  deducted  from  the 
transferor's  production  or  consumption 
allowance  balance  (except  for  trades 
from  transformers  and  destroyers  to 
producers  or  importers  for  the  purpose 
of  allowance  reimbursement).  In  the 


case  of  transferring  essential  use 
allowances,  the  amount  of  one  tenth  of 
one  percent  of  the  amount  traded  will 
be  deducted  from  the  transferor's 
allowance  balance. 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA, 
taking  into  account  any  previous 
transfers  and  any  production,  allowable 
imports  and  exports  of  controlled 
substances  reported  by  the  transferor, 
indicate  that  the  transferor  possesses,  as 
of  the  date  the  transfer  claim  is 
processed,  unexpended  allowances 
sufficient  to  cover  the  transfer  claim 
(i.e.,  the  amount  to  be  transferred  plus, 
in  the  case  of  transferors  of  essential  use 
allowances,  one  tenth  of  one  percent  of 
the  transferred  amount,  and  in  the  case 
of  transferors  of  production  or 
consumption  allowances,  one  percent  of 
the  transferred  amount).  Within  three 
working  days  of  receiving  a  complete 
transfer  claim,  the  Administrator  will 
take  action  to  notify  the  transferor  and 
transferee  as  follows: 

(A)  If  EPA's  records  show  that  the 
transferor  has  sufficient  unexpended 
allowances  to  cover  the  transfer  claim, 
the  Administrator  will  issue  a  notice 
indicating  that  EPA  does  not  object  to 
the  transfer  and  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  by  the  amount  to  be 
transferred  plus,  in  the  case  of  transfers 
of  production  or  consumption 
allowances,  one  percent  of  that  amount, 
or  in  the  case  of  transfers  of  essential 
use  allowances,  one  tenth  of  one  percent 


of  that  amount.  When  EPA  issues  a  no 
objection  notice,  the  transferor  and  the 
transferee  may  proceed  with  the 
transfer.  However,  if  EPA  ultimately 
finds  that  the  transferor  did  not  have 
sufficient  unexpended  allowances  to 
cover  the  claim,  the  transferor  and 
transferee  will  be  held  liable  for  any 
violations  of  the  regulations  of  this 
subpart  that  occiu'  as  a  result  of.  or  in 
conjunction  with,  the  improper  transfer. 
***** 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
transfer  claim  within  the  three  working 
days  specified  in  paragraph  (a)(l)(ii)  of 
this  section,  the  transferor  and 
transferee  may  proceed  with  the 
transfer.  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  by  the  amount  to  be 
transferred  plus,  in  the  case  of  transfers 
of  production  or  consumption 
allowances,  one  percent  of  that  amount, 
and  in  the  case  of  essential  use 
allowances,  one  tenth  of  one  percent  of 
that  amount.  However  if  EPA  ultimately 
finds  that  the  transferor  did  not  have 
sufficient  imexpended  allowances  to 
cover  the  claim,  the  transferor  and 
transferee  will  be  held  liable  for  any 
violations  of  the  regulations  of  this 
subpart  that  occur  as  a  result  of,  or  in 
conjunction  with,  the  improper  transfer. 
***** 

[FR  Doc.  01-463  Filed  1-5-01:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  300 
RIN  1820-AB51 

Assistance  to  States  for  the  Education 
of  Children  With  Disabilities 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the    . 
regulations  for  the  Assistance  to  States 
for  the  Education  of  Children  with 
Disabilities  program  under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA;  Part  B)).  This  amendment  is 
needed  to  implement  the  statutory 
provision  that  for  any  fiscal  year  in 
which  the  appropriation  for  section  61 1 
ofthe  IDEA  exceeds  $4.1  billion,  a  local 
educational  agency  (LEA)  may  treat  as 
local  funds  up  to  20  percent  of  the 
amount  it  receives  that  exceeds  the 
amoimt  it  received  during  the  prior 
fiscal  year.  The  amendment  is  intended 
to  ensure  effective  implementation  of 
the  20  percent  rule  by  clarifying  which 
funds  under  Part  B  of  IDEA  can  be 
included  in  the  20  percent  calciUation, 
and,  as  a  result,  to  reduce  the  potential 
for  audit  exceptions. 
DATES:  These  regulations  are  effective — 
February  9.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoLeta  Reynolds  (202)  205-5507.  If  you 
use  a  telecommiuiication  device  for  the 
deaf  (TDD),  you  may  call  the  TDD 
number  at  (202)  205-5465. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mimcey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202) 205-8113. 

SUPPlfMENTARY  INFORMATION:  On  May 
10.  2000,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  (65  FR  30314)  to 
amend  the  regulations  governing  the 
Assistance  to  States  for  the  Education  of 
Children  with  Disabilities  program  (34 
CFR  part  300).  The  NPRM  proposed  to 
implement  a  statutory  provision 
regarding  the  permissive  treatment  of  a 
portion  of  Part  B  funds  by  LEAs  in 
certain  fiscal  years,  as  added  by  the 
IDEA  Amendments  of  1997  (see  section 
613(a)(2)(C)  ofthe  Act  and  §  300.233  of 
the  regulations). 

Under  the  new  statutory  provision,  for 
any  fiscal  year  (FY)  for  which  the 
appropriation  for  section  611  ofthe 
IDEA  exceeds  $4.1  billion,  an  LEA  may 
treat  as  local  funds  up  to  20  percent  of 


the  amoimt  it  receives  that  exceeds  the 
amount  it  received  under  Part  B  during 
the  prior  year.  By  treating  certain 
Federal  funds  as  local  funds,  and  LEA 
will  be  able  to  meet  the  maintenance  of 
effort  requirement  of  §  300.231  even 
though  it  reduces  the  amount  of  other 
local  or  local  and  State  funds,  as  the 
case  may  be,  by  an  amount  equal  to  the 
amount  of  Federal  funds  that  may  be 
treated  as  local  funds.  The  fiscal  year 
ending  September  30, 1999  was  the  first 
year  that  the  Part  B  appropriation 
exceeded  $4.1  billion. 

A  key  question  the  NPRM  proposed  to 
resolve  was  whether  only  LEA  subgrant 
funds  imder  section  611(g)  of  the  Act  or 
LEA  subgrant  funds  and  other  Part  B 
funding  sources  (i.e.,  subgrants  to  LEAs 
for  capacity-building  and  improvement 
under  section  611(f),  other  funds  the 
SEA  may  provide  to  LEAs  imder  section 
611(f)  or  preschool  grant  funds  under 
section  619)  would  be  affected  by  the  20 
percent  rule  in  section  613(a)(2)(C)  of 
the  Act  (§  300.233  ofthe  regiUations). 

In  the  NPRM,  we  proposed  that  the  20 
percent  rule  apply  only  to  LEA  subgrant 
funds  imder  section  611(g)  of  the  Act 
(§  300.712  ofthe  regulations),  for  the 
reasons  described  in  the  preamble  to  the 
NPRM.  We  believe  that  the  position 
taken  in  the  NPRM  is  the  most 
appropriate  and  reasonable  position  to 
follow  in  implementing  the  20  percent 
rule.  Therefore,  we  have  retained 
proposed  §  300.233(a)(1),  without 
change,  in  these  final  regulations. 

There  are  only  two  significant 
differences  between  the  NPRM  and 
these  final  regulations: 

•  First,  we  nave  amended  proposed 
§  300.233(a)(3)  (which  provided  that  if 
Tunds  are  being  withheld  from  an  LEA, 
those  funds  woidd  not  be  included  in 
the  20  percent  calculation)  to  clarify 
that  if  funds  that  have  been  withheld  are 
subsequently  released  to  the  LEA,  the 
LEA  may  apply  the  20  percent  rule  to 
those  funds. 

•  Second,  we  have  added  (in  a  new 
Appendix  C  to  the  regulations  for  Part 
300)  information  to  assist  LEAs  in 
implementing  the  20  percent  rule, 
including  a  full,  substantive  description 
of  the  provision  (with  examples)  that  is 
similar  to  the  information  contained  in 
the  Backgroimd  section  of  the  preamble 
to  the  NPRM. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  six  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regiUations  since  publication  of  the 
NPRM  follows.  In  the  analysis,  we 
address  substantive  comments,  but  we 


do  not  address  comments  that  are  not 
directly  relevant  to  these  regulations. 
Comment:  The  comments  generally 
acknowledged  the  need  for  having  the 
proposed  regulation,  but  were  varied  in 
their  recommendations  for  change.  With 
respect  to  which  funds  under  section 
611  ofthe  Act  apply  in  determining  the 
amount  of  money  that  will  be  treated  as 
local  funds,  one  commenter  agreed  with 
the  position  in  the  NPRM  (i.e.,  that  the 
funds  should  be  limited  to  LEA 
subgrants  under  section  611(g) 
(§  300.712  ofthe  regulations)).  Two 
commenters  recommended  that  the 
provision  be  expanded  to  also  include 
funds  for  local  capacity-building  and 
improvement  under  section  611(f)  ofthe 
Act  (§  300.622  of  the  regulations). 
Another  conunenter  noted  that  States 
routinely  flow  through  additional  Part  B 
(section  611)  funds  beyond  the  required 
LEA  subgrants  under  section  611(g),  and 
recommended  that  the  regulations 
clarify  that  the  20  percent  rule  applies 
to  all  section  611  funds  LEAs  receive, 
including  funds  that  are  not  retained  by 
States  for  administrative  piuposes  and 
other  State-level  activities  specified 
imder  section  611(f). 

Discussion:  We  believe  that  the 
position  taken  in  the  NPRM — that  the 
money  that  may  be  treated  by  LEAs  as 
local  funds  under  the  section  61 1 
appropriation  should  be  limited  to 
statutory  subgrant  funds  under  section 
611(g) — is  the  most  appropriate  and 
reasonable  position  to  follow  in 
implementing  section  613(a)(2)(C)  ofthe 
Act  (§  300.233  of  the  regulations).  There 
were  no  compelling  reasons  presented 
by  commenters  to  do  otherwise. 
Therefore,  we  have  retained  proposed 
§  300.233(a)(1),  without  change,  in  these 
final  regulations.  The  reasons  for  taking 
this  position  were  specified  in  the 
preamble  to  the  NPRM  (and  are  also 
included  in  a  new  Appendix  C  to  these 
Part  300  regulations).  We  believe  that 
the  regulations  clearly  indicate  that, 
while  States  may  provide  additional 
funds  to  LEAs  fi"om  their  section  611(f) 
set-aside,  only  section  611(g)  funds  are 
subject  to  the  20  percent  rule. 

Changes:  None. 

Comment:  A  commenter  noted  that 
the  NPRM  did  not  indicate  at  what 
point  in  the  year  an  LEA  should  make 
its  calcidation  (e.g.,  at  the  beginning  of 
the  year  or  at  another  time),  and  added 
that  the  point  in  time  when  the 
determination  is  made  could  have  an 
impact  on  the  LEA,  especially  if  the 
LEA  has  had  funds  withheld  that  are 
later  restored.  The  commenter  further 
requested  that  the  background  section 
from  the  NPRM  be  expanded  to  include 
more  complex  examples  for  calculating 
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the  20  percent  formula,  and  to  specify 
resources  in  the  Department  that  LEAs 
might  turn  to  for  assistance  in  this 
regard. 

Discussion:  The  LEA  may  make  its 
calculation — and  spend  the  20  percent 
of  the  increase  in  the  Federal  grant  as 
local  funds — at  any  point  from  the  time 
the  LEA  receives  its  grant  under  section 
611(g)  ofthe  Act  (§300.712  ofthe 
regulations),  to  the  end  ofthe  period 
that  these  funds  are  available  for 
obligation.  Thus,  if  an  LEA's  Federal 
fiscal  year  2001  funds  were  withheld  at 
the  beginning  of  a  school  year,  but  were 
subsequenUy  released  by  the  SEA  on 
January  1,  2002,  the  LEA  could  do  the 
calculation  and  spend  those  funds  any 
time  between  January  1,  2002  and 
September  30,  2003. 

We  agree  with  the  commenter's 
request  for  additional  examples.  We  also 
believe  that  it  is  important  to  retain,  on 
a  permanent  basis,  the  background 
section  from  the  NPRM  related  to  the  20 
percent  rule  (along  with  the  examples), 
so  that  school  officials  at  both  the  State 
and  local  levels  will  have  a  technical 
assistance  source  to  turn  to  regarding 
implementation  of  that  provision.  Thus, 
we  have  included  the  basic  content  of 
the  background  section  in  the  NPRM 
(with  examples)  in  a  new  Appendix  C 
to  the  regulations  for  this  part. 

With  respect  to  providing  technical 
assistance  on  the  20  percent  rule  at  the 
Federal  level,  we  believe  that  it  would 
be  more  appropriate  for  LEAs  to  seek 
advice  and  guidance  from  the  SEA 
within  each  State  regarding 
implementation  of  the  20  percent  rule, 
rather  than  directly  seeking  assistance 
from  the  Department.  Because  each  SEA 
is  responsible  for  monitoring  an  LEA's 
compliance  with  the  Part  B 
requirements  (including  the  20  percent 
rule),  it  would  not  be  appropriate  for  the 
Department  to  provide  direct  assistance 
to  individual  LEAs  on  this  provision. 
On  the  other  hand,  if  the  SEA,  in 
assisting  an  LEA  to  apply  the  20  percent 
rule,  needs  policy  guidance  regarding 
the  provision,  it  would  be  appropriate 
for  the  SEA  to  contact  the  Department 
for  that  assistance. 

Changes:  A  new  Appendix  C  has  been 
added  to  the  regulations,  as  described  in 
the  preceding  discussion. 

Comment:  One  conunenter  stated  that 
the  preamble  to  the  NPRM  suggests  that 
the  20  percent  rule  would  be 
implemented  beginning  with  fiscal  year 
(FY)  2000,  even  though  FY  1999  was  the 
first  year  in  which  the  section  611 
appropriation  exceeded  $4.1  billion. 
The  commenter  added  that  the  statutory 
authorify  relating  to  this  provision  was 
established  by  the  IDEA  Amendments  of 


1997,  and,  therefore,  it  would  be 
inappropriate  for  the  regulation  to 
exclude  the  FY  1999  appropriation. 

Discussion:  Because  funds  for  FY 
1999  had  already  been  received  (and,  in 
many  cases  aheady  obligated  by  LEAs), 
we  believed  that  it  would  be 
inappropriate  to  apply  this  amendment 
to  §  300.233  retroactively  to  FY  1999 
funds).  Therefore,  we  proposed  to  apply 
the  amended  regulation  to  FY  2000 
funds  and  thereafter.  In  the  NPRM,  we 
should  have  definitively  stated  that  the 
FY  1999  appropriation  was  not  affected 
by  the  proposed  regulations,  and, 
therefore.  States  and  LEAs  could  apply 
a  broader  interpretation  of  section 
613(a)(2)(C)  ofthe  Act  (§  300.233  of  die 
regulations)  to  the  funds  they  received 
from  that  appropriation. 

Changes:  None. 

Comment:  A  commenter  disagreed 
with  the  interpretation  of  the  year  by 
year  applicability  ofthe  20  percent  rule 
in  the  NPRM,  and  stated  that  the 
provision  should  apply  throughout  the 
entire  period  of  appropriations 
availability,  including  the  carryover 
year  authorized  by  the  Tydings 
Amendment.  The  commenter  further 
recommended  that  the  regulation  be 
revised  to  allow  for  the  20  percent  rule 
to  be  applied  on  a  cumulative  basis,  so 
that  (for  example)  if  there  is  no  increase 
in  appropriations  for  FY  2002  from  the 
prior  year,  an  LEA  that  has  not  used  the 
20  percent  rule  in  fiscal  years  1999, 
2000,  and  2001  would  be  allowed  to 
take  advantage  of  the  appropriations 
increases  received  in  those  prior  years 
for  local  budgetary  relief. 

Discussion:  An  LEA  can  take 
advantage  of  the  20  percent  rule  at  any 
point  throughout  the  period  in  which 
the  LEA  can  use  its  section  611  (g)  funds, 
including  the  carryover  year  under  the 
Tydings  Amendment.  (The  Tydings 
Amendment  allows  States  to  obligate 
their  grant  funds  for  one  additional  year 
after  the  initial  period  of  availability. 
See  General  Education  Provisions  Act. 
section  421.)  However,  there  is  no 
statutory  authorify  to  allow  the 
provision  to  be  applied  on  a  cumulative 
basis.  The  Act  makes  it  clear  that  the 
provision  appUes  only  on  a  year  to  year 
basis  (i.e.,  section  613(a)(2)(C)  specifies 
that,  for  any  fiscal  year  for  which  the 
amounts  appropriated  to  carry  out 
section  611  exceeds  $4.1  billion,  an  LEA 
"may  treat  as  local  funds  *  *   *  up  to 
20  percent  of  the  amount  of  funds  it 
receives  under  this  part  that  exceeds  the 
amount  it  received  under  this  part  for 
the  previous  fiscal  year."].  Emphasis 
added. 


Changes:  None. 


Comment:  A  commenter  stated  that 
§  300.233(a)(3)  of  the  NPRM— which 
provides  that  an  LEA  is  not  eligible  to 
receive  funds  that  have  been  withheld 
under  §  300.197  or  §  300.587— is 
overbroad,  and  ignores  the  fact  that 
funds  that  have  been  withheld  may 
subsequently  be  released  when 
compliance  has  been  achieved.  The 
commenter  recommended  that  the 
provision  be  deleted,  noting,  further, 
that  it  does  not  coincide  with  section 
613(a)(2)(C){ii)  ofthe  Act  (§  300.233(b) 
ofthe  regulations),  which  provides  that 
an  SEA  may  prohibit  an  LEA  from 
applying  the  20  percent  rule  only  if  it 
is  authorized  to  do  so  by  State 
constitution  or  statute. 

Discussion:  We  agree  with  the 
commenter  that  proposed  new 
§  300.233(a)(3)  does  not  appropriately 
reflect  the  requirements  of  the  Act.  It 
should  have  indicated  that  funds  that 
have  been  withheld  may  subsequenUy 
be  released  when  compliance  has  been 
achieved,  and  that  the  20  percent  rule 
may  be  applied  to  those  funds  during 
their  period  of  availability.  This  is 
consistent  with  our  intent  in  the  NPRM. 
However,  we  continue  to  believe  that  it 
is  necessary  to  provide  guidance  in  this 
area. 

Upon  further  review  of  proposed 
§  300.233(a)(3),  we  believe  Uiat  it  needs 
to  be  revised  to  clarify  that  during  any 
period  in  which  Part  B  funds  are 
withheld  from  an  LEA  because  of  a 
finding  of  noncompliance  under 
§  300.197  or  §  300.587,  Uie  LEA  may  not 
implement  the  20  percent  rule. 
However,  if  the  funds  are  subsequenUy 
released  to  the  LEA  during  the  grant 
award  period,  the  LEA  may  spend  those 
funds  consistent  with  the  20  percent 
rule. 

Changes:  Section  300.233(c)  has  been 
amended,  consistent  with  the  preceding 
discussion. 

Executive  Order  12866 

We  have  reviewed  these  final 
regulations  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  we  have 
determined  as  necessary  for 
administering  these  programs  effectively 
and  efficiently.  Elsewhere  in  this 
SUPPLEMENTARY  INFORMATION  section,  we 
identify  and  explain  any  burdens 
specifically  associated  with  the 
information  collection  requirements. 
See  the  heading  Paperwork  Reduction 
Act  of  1995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
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qualitative — of  this  regiilatory  action, 
we  have  determined  that  the  benefits 
would  justify  the  costs. 

We  summarized  the  potential  costs 
and  benefits  of  these  final  regulations  in 
the  preamble  to  the  NPRM  (65  FR 
30314). 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
govenunental  functions. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  will  be  small  LEAs.  The 
regulations  will  benefit  the  small 
entities  affected  by  clarifying  the 
statutory  requirements  and  reducing  the 
possibility  of  audit  exceptions.  By 
ensuring  consistency,  the  regulations 
will  promote  more  effective  and 
efficient  program  administration. 

Paperwork  Reduction  Act  of  1995 

These  final  regulations  do  not  contain 
any  information  collection 
requirements. 

IntergoTemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  iatergovenunental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Federalism 

Executive  Order  13132  requires  us  to 
ensure  meaningful  and  timely  input  by 
State  and  local  elected  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications. 
"Federalism  implications"  means 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Since  these  regulations  relate  solely  to 
implementation  of  the  statutory  20 
percent  rule,  we  do  not  believe  these 
regulations  have  federalism 
implications  as  defined  in  Executive 
Order  13132.  In  addition,  these 
regulations  do  not  preempt  State  law. 


Accordingly,  the  Secretary  has 
determined  that  these  final  regulations 
do  not  contain  policies  that  have 
federalism  implications  or  that  preempt 
State  law. 

Assessment  of  Educational  Impact 

In  the  NPRM,  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  this  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  followdng  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  Adobe 
Acrobat  Reader  Program,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
800-293-6498;  or  in  the  Washington, 
DC  area,  at  (202)  512-1530. 

Note:  The  ofRcial  version  of  tliis  document 
is  the  document  pubUshed  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 
index-html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027  Assistance  to  States  for  the 
Education  of  Children  with  Disabilities) 

List  of  Subjects 

Administrative  practice  and 
procedure.  Education  of  individuals 
with  disabilities,  Elementary  and 
secondary  education.  Equal  educational 
opportunity.  Grant  programs — 
education.  Privacy,  Private  schools. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  12.  2000. 
Richard  W.  Riley, 
Secretary  of  Education. 

For  the  reasons  described  in  the 
preamble,  the  Secretary  amends  title  34, 
part  300,  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  300— ASSISTANCE  TO  STATES 
FOR  THE  EDUCATION  OF  CHILDREN 
WITH  DISABILITIES  PROGRAM 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1411—1420.  unless 
otherwise  noted. 

2.  Section  300.233  is  amended  by 
revising  paragraph  (a)(1),  and  by  adding 
a  new  paragraph  (a)(3),  to  read  as 
follows: 

§  300.233    TrMtment  of  Federal  funds  In 
certain  fiscal  years. 

(a)(1)  Subject  to  paragraphs  (a)(2), 
(a)(3),  and  (b)  of  this  section,  for  any 
fiscal  year  for  which  amounts 
appropriated  to  carry  out  section  611  of 
the  Act  exceed  $4.1  billion,  an  LEA  may. 
treat  as  local  funds  up  to  20  percent  of 
the  amoimt  of  fimds  it  is  eligible  to 
receive  under  §  300.712  from  that 
appropriation  that  exceeds  the  amount 
firom  funds  appropriated  for  the 
previous  fiscal  year  that  the  LEA  was 
eligible  to  receive  under  §  300.712. 
***** 

(3)  For  purposes  of  this  section: 

(i)(A)  A!n  Lea  is  not  eligible  to  receive 
funds  diuing  any  period  in  which  those 
funds  under  this  part  are  withheld  from 
the  LEA  because  of  a  finding  of 
noncompliance  under  §  300.197  or 
§300.587. 

(B)  An  LEA  is  eligible  to  receive  funds 
that  have  been  withheld  under 
§  300.197  or  §  300.587  but  are 
subsequenUy  released  to  the  LEA  within 
the  period  of  the  funds  availability. 

(ii)  An  LEA  is  not  eligible  to  receive 
funds  that  have  been  reallocated  to 
other  LEAs  under  §  300.714. 

3.  Part  300  is  further  amended  by 
adding  a  new  Appendix  C — 
Implementation  of  the  20  Percent  Rule 
imder  §  300.233,  to  read  as  follows: 

APPENDIX  C  TO  PART  300— 
IMPLEMENTATION  OF  THE  20 
PERCENT  RULE  UNDER  §  300.233 

This  appendix  is  intended  to  assist  States 
and  LEAs  to  implement  the  "20  i)ercent  rule" 
under  Part  B  (section  613(a)(2)(C))  of  the 
Individuals  with  Disabilities  Education  Act 
(IDEA),  and,  specifically,  the  regulation 
implementing  that  provision  in  §  300.233. 
The  purposes  of  the  apf>endix  are  to — (1) 
provide  background  information  about  the  20 
percent  rule  and  its  intended  effect, 
including  specifying  which  funds  under  Part 
B  of  the  Act  are  covered  by  the  provision  (as 
described  in  §  300.233),  and  the  basis  for  the 
Department's  decision  regarding  those  funds; 
and  (2)  include  examples  showing  how  the 
20  percent  rule  would  apply  in  several 
situations. 

A.  Background 

1.  Purpose  of  20  Percent  Rule.  The  IDEA 
Amendments  of  1997  (Pub.  L.  105-17)  added 
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I  provision  related  to  the  permissive 
reatment  of  a  portion  of  Part  B  funds  by 
LEAs  for  maintenance  of  effort  and  non- 
supplanting  purposes  in  certain  fiscal  years 
(see  section  613(a)(2)(C)  of  the  Act  and 
§  300.233).  Under  that  provision,  for  any 
fiscal  year  (FY)  for  which  the  appropriation 
for  section  611  of  IDEA  exceeds  $4.1  billion, 
an -LEA  may  treat  as  local  funds,  for 
maintenance  of  effort  and  non-supplanting 
purposes,  up  to  20  percent  of  the  amount  it 
receives  that  exceeds  the  amount  it  received 
under  Part  B  during  the  prior  year. 

Thus,  under  §  300.233.  an  LEA  is  able  to 
meet  the  maintenance  of  effort  requirement 
of  §  300.231  and  the  non-supplanting 
requirement  of  §300.230(c]  even  though  it 
reduces  the  amount  it  spends  of  other  local 
or  local  and  State  funds,  as  the  case  may  be, 
by  an  amount  equal  to  the  amount  of  Federal 
funds  that  may  be  treated  as  local  funds. 

2.  20  Percent  Rule  Applies  Only  to  LEA 
Subgrants.  Following  enactment  of  the  IDEA 
Amendments  of  1997  (and  publication  of  Part 
B  regulations  on  March  12, 1999),  State  and 
local  educational  agency  officials  stated  that 
it  is  not  clear  from  the  Act  and  regulations 
whether  the  funds  affected  by  the  20  percent 
rule  are  only  those  that  an  LEA  receives 
through  statutory  subgrants  under  section 
611(g),  or  whether  the  provision  also  applies 
to  other  Part  B  funding  sources  [i.e., 
subgrants  to  LEAs  for  capacity-building  and 
improvement  under  section  611(f)(4);  other 
funds  the  SEA  may  provide  to  LEAs  under 
section  611(f);  or  funds  provided  under 
section  619  (Preschool  Grants  program)). 

Further,  because  section  613(a)(2)(C)  refers 
to  an  amount  of  funds  that  an  LEA  "receives" 
in  one  fiscal  year  compared  to  the  amount  it 
"received"  in  the  prior  fiscal  year  (and 
because  agencies  may,  at  any  one  point  in 
time,  be  using  funds  appropriated  in  several 
Federal  fiscal  years),  agency  of^cials  were 
uncertain  as  to  how  to  determine  that  an  LEA 
had  "received"  Federal  funds. 

Because  the  statute  and  regulations  were 
not  sufficiently  clear  with  respect  to  which 
precise  funds  are  affected  by  the  20  percent 
rule,  this  could  have  resulted  in  the 
provision  being  interpreted  and  applied 
differently  from  LEA  to  LEA.  If  that  situation 
were  to  occur,  it  could  result  in  a  significant 
increase  in  the  number  of  audit  exceptions 
against  LEAs. 

Given  the  confusion  about  which  funding 
sources  are  affected  by  the  20  percent  rule, 
there  was  a  critical  need  to  set  out  in  the 
regulations  a  clear  interpretation  of  section 
613(a)(2)(C)  in  order  to  support  its  consistent 
application  across  LEAs  and  States,  and  to 
reduce  the  potential  for  audit  exceptions. 
Thus,  on  June  10,  2000.  the  Department 
published  a  notice  of  proposed  rulemaking 
(NPRM)  regarding  this  provision  (65  FR 
30314).  The  NPRM  stated  that— 

In  light  of  the  statutory  structure  for 
distribution  of  Federal  funds  to  LEAs,  we 
believe  that  the  most  reasonable 
interpretation  is  to  apply  that  provision  only 
to  subgrants  to  LEAs  under  section  611(g)  of 
the  Act  (§  300.712  of  the  regulations)  from 
funds  appropriated  from  one  Federal  fiscal 
year  compared  to  funds  appropriated  for  the 
prior  Federal  fiscal  year.  (Emphasis  added.) 

Thus,  the  NPRM  proposed  to  exclude  the 
other  Federal  funds  under  Part  B  of  the  Act 


(i.e.,  Subgrants  to  LEAs  for  capacity-building 
and  improvement  under  section  611(f)(4) 
(§  300.622);  other  funds  the  SEA  may  provide 
to  LEAs  under  section  611(f)  (§  300.602);  and 
preschool  grant  funds  under  section  619  (34 
CFR  part  301))  from  the  funds  that  could  be 
treated  as  local  funds.  The  reasons  for 
excluding  these  other  Part  B  funds  were 
stated  in  the  NPRM,  as  follows: 

•  If  IDEA  funds  that  States  have  the 
authority  to  provide  to  LEAs  on  a 
discretionary  basis  (such  as  those  identified 
in  the  preceding  paragraph)  are  included  in 
the  20  percent  calculation,  it  would  result  in 
some  LEAs  receiving  a  proportionately 
greater  benefit  from  this  provision  than  other 
LEAs,  based  on  receipt  of  funds  that  may  be 
earmarked  for  a  specific,  time-limited 
purpose.  This  would  lead  to  inequitable 
results  of  the  §  300.233  exception  across 
LEAs  in  a  State. 

•  Including  section  619  formula  grant 
funds  (34  CFR  part  301)  in  the  calculation 
does  not  appear  to  be  justified  as  the 
"trigger"  appropriation  amount  applies  only 
with  respect  to  the  amount  appropriated 
under  section  611. 

The  Department  subsequently  determined 
that  the  position  taken  in  the  NPRM  (that  the 
provision  under  §  300.233  should  apply  only 
to  LEA  subgrant  funds  under  section  611(g) 
of  the  Act)  is  the  most  appropriate  and 
reasonable  position  to  follow  in 
implementing  the  20  percent  rule.  Therefore, 
the  proposed  provision  in  §  300.233(a)(1)  was 
retained,  without  change,  in  the  final 
regulations. 

B.  Application  of  the  20  percent  rule 

1 .  Examples  Related  to  Implementing  the  20 
percent  rule 

The  following  are  examples  showing  how 
the  20  percent  provision  would  apply  under 
several  situations: 

•  Example  1;  An  LEA  receives  SIOO.OOO  in 
Federal  LEA  Subgrant  funds  under  section 
611(g)  of  the  Act  from  the  appropriation  for 
one  fiscal  year  (FY-1),  and  $120,000  in 
section  611(g)  funds  from  the  appropriation 
for  the  following  fiscal  year  (FY-2).  The  LEA 
may  spend  and  treat  as  local  funds  up  to  20 
percent  of  the  $20,000  in  section  611(g)  funds 
it  receives  from  FY-2  (i.e.,  up  to  $4,000), 
since  this  is  the  amount  that  exceeds  the 
amount  it  received  from  the  prior  year. 

•  Example  1-A:  In  Example  1,  an  LEA  in 
FY-2  is  uncertain  whether  to  exercise  its 
option  to  treat  as  local  funds  during  FY-2  up 
to  $4,000  of  its  section  611(g)  funds  received 
fix)m  FY-2,  and  wishes  to  wait  until  the 
carry-over  year  to  make  a  decision.  If  the  LEA 
decides  to  exercise  its  option  during  the 
carry-over  period  regarding  the  $4,000  from 
the  FY-2  appropriation,  it  could  do  so  as 
long  as  those  funds  are  used  within  the  carry- 
over period  for  FY-2. 

•  Example  1-B:  An  LEA  receives  $100,000 
in  section  611(g)  funds  from  FY-1,  $120,000 
from  FY-2  and  $140,000  from  FY-3.  The 
LEA  may  spend  and  treat  as  local  funds  up 
to  20  percent  of  the  $20,000  from  FY-2  funds 
and  $20,000  of  FY-3  funds  (i.e.,  up  to  $4,000 
for  each  year).  Thus,  if  its  FY-2  funds  are  not 
used  until  FY-3,  and  the  LEA  so  chooses,  it 
may  spend  and  treat  as  local  funds  during 
FY-3  a  total  of  up  to  $8,000  in  section  611(g) 


funds  (i.e.,  $4,000  from  FY-2  and  $4,000 
from  FY-3),  provided  those  funds  are 
obligated  by  the  end  of  FY-3. 

•  Example  2:  An  LEA  from  one  fiscal  year 
(FY-1)  receives  $100,000  in  section  61 1(g) 
funds  and  $20,000  in  SEA  discretionary 
funds  under  section  611(f)  of  the  Act;  and 
from  the  following  year  (FY-2)  receives 
$120,000  in  section  611(g)  funds,  but  does 
not  receive  any  funds  under  section  611(f). 
The  LEA  may  spend  and  treat  up  to  20 
percent  of  the  $20,000  in  section  61 1(g)  funds 
it  receives  from  FY-2  (i.e.  up  to  $4,000), 
since  $20,000  is  the  amount  of  section  611(g) 
funds  that  exceeds  the  amount  if  received 
from  FY-1. 

•  Example  3:  An  LEA  had  all  of  its  section 
611(g)  hinds  ($100,000)  withheld  from  one 
fiscal  year  (FY-1);  but  in  the  next  fiscal  year 
(FY-2'),  the  LEA  received  a  total  of  $220,000 
in  section  611(g)  funds  (i.e.,  $100,000  from 
FY-1,  plus  $120,000  from  FY-2).  Because  the 
LEA  would  have  been  entiUed  to  $100,000  in 
FY-1,  the  LEA  may  spend  and  treat  as  local 
funds  up  to  20  percent  of  the  $20,000  from 
FY-2  that  exceeded  the  FY-1  allotment  (i.e.. 
up  to  $4,000). 

•  Example  4:  An  LEA  received  $100,000 
under  section  611(g)  from  one  fiscal  year 
(FY-1),  and  would  have  received  $120,000  in 
section  611(g)  funds  for  the  next  fiscal  year 
(FY-2);  but  the  LEA  has  had  all  of  its  section 
611(g)  funds  withheld  in  FY-2  because  of  a 
finding  of  noncompliance  under  §  300.197  or 
§  300.587.  The  LEA  would  have  no  section 
611(g)  funds  that  could  be  spent  or  treated  as 
local  funds  until  those  funds  are  released. 

•  Example  4~A:  In  example  4.  the  SEA 
subsequently  determines  that  the  LEA  is  in 
compliance,  and  releases  the  FY-2  funds  to 
the  LEA  later  in  that  fiscal  year.  The  LEA 
could  then  spend  and  treat  as  local  funds  up 
to  20  percent  of  the  $20,000  that  exceeds  the 
amount  it  received  in  FY-1  (i.e..  up  to 
$4,000).  Those  funds  could  be  used  by  the 
LEA  for  the  remainder  of  FY-2  and  through 
the  end  of  the  carry-over  period  for  FY-2 
funding. 

2.  Auditing  for  Compliance  with  §300.231 
and  the  20  percent  rule  in  §300.233 

The  following  provides  guidance  for  use  by 
auditors  in  determining  if  LEAs  are  in 
compliance  with  the  maintenance  of  effort 
requirement  in  §300.231  and  the  20  percent 
rule  in  §  300.233: 

a.  Meeting  the  Maintenance  of  Effort 
Requirement.  In  order  to  be  eligible  to  receive 
an  IDEA-Part  B  subgrant  in  any  particular 
fiscal  year,  an  LEA  is  required  to  demonstrate 
that  it  has  budgeted  an  amount  of  State  and 
local  funds,  or  just  local  funds,  to  be  spent 
on  special  education  and  related  services  that 
equals  or  exceeds  (on  either  an  aggregate  or 
per  capita  basis)  the  amount  of  those  funds 
spent  by  the  LEA  for  those  purposes  in  the 
prior  fiscal  year,  or  in  the  most  recent  prior 
fiscal  vear  for  which  information  is  available. 
34  CFR  300.231. 

b.  Auditing  Compliance  with  §300.231. 
Auditors,  in  determining  if  an  LEA  has 
complied  with  §  300.231  in  any  particular 
fiscal  year,  review  the  actual  level  of 
expenditures  of  State  and  local  funds,  or  just 
local  funds,  on  special  education  and  related 
services  for  the  year  in  question  and  the  prior 
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year.  For  example,  consider  an  LEA  that,  in 
the  LEA'S  FY-1.  spent  a  total  of  $1,000,000 
of  local  funds  on  special  education  and 
related  services  to  serve  100  students  with 
disabilities.  (For  this  discussion,  assume  that 
the  LEA  does  not  receive  any  State  funds  for 
any  year  for  special  education  and  related 
services.)  An  auditor,  in  trying  to  determine 
if  the  LEA,  in  its  FY-2.  had  complied  with 
§  300.231,  would  review  the  LEA's 
expenditure  of  local  funds  on  special 
education  and  related  services.  If,  in  the 
LEA's  FY-2,  the  LEA  served  100  students 
with  disabilities  and  spent  $1,000,000  or 
more  in  local  funds  on  special  education  and 
related  services,  it  would  have  met  the 
requirements  of  §  300.231  for  FY-2. 

c.  Application  of  the  20  percent  rule  to 
§300.231.  If  the  LEA  in  the  preceding 
example  had  spent  only  $996,000  of  local 
hmds  on  special  education  and  related 
services  for  its  100  students  with  disabilities 
in  its  FY-2  (not  counting  any  section  611(g) 
subgrant  funds  that  could  be  considered  local 
fimds  under  the  20  percent  rule),  then  it 
would  have  failed  to  meet  its  obligation 
under  §  300.231,  and  an  auditor  would 
question  $4,000  of  the  LEA's  IDEA-Part  B 
subgrant  expenditures  in  that  year. 

This  questioned  cost,  however,  could  be 
avoided,  if  the  LEA  had  available,  and  spent, 
$4,000  of  Federal  funds  under  the  20  percent 
rule  during  its  FY-2.  These  funds  may  be 
available  from  a  variety  of  sources  (see 


Examples  in  paragraph  1).  If,  as  described  in 
Example  1  of  paragraph  1  the  LEA  had 
received  from  the  Federal  FY-2 
appropriation,  a  section  611(g)  subgrant  that 
was  $20,000  greater  than  the  subgrant  it 
received  from  the  Federal  FY-1 
appropriation,  then  up  to  $4,000  of  that 
subgrant  could  be  treated  as  local  funds.  The 
LEA,  however,  would  have  to  spend  at  least 
$4,000  of  its  Federal  FY-2  section  611(g) 
subgrant  during  its  FY-2  in  order  for  those 
funds  to  count  as  ftart  of  its  local 
expenditures  for  that  year  for  purposes  of 
§300.231. 

In  this  example,  if  the  LEA  had  carried 
over  all  of  its  Federal  FY-2  section  6H(g) 
subgrant  to  the  LEA's  FY-3  (and  thus  did  not 
spend  any  of  those  funds  during  its  FY-2), 
then  none  of  the  section  611(g)  subgrant 
funds  subject  to  the  20  percent  rule  could  be 
considered  as  local  funds  for  purposes  of 
determining  compliance  with  §300.231.  (The 
reason  for  this  is  that  auditors,  in 
determining  an  LEA's  compliance  with 
§  300.231,  examine  State  and  local,  or  local 
funds  the  LEA  actually  spent  on  special 
education  and  related  services,  and  not  those 
funds  that  the  LEA  could,  but  did  not,  spend 
for  those  purposes.) 

If  the  LEA,  in  its  FY-2,  spent  $4,000  of  its 
Federal  FY-2  section  611(g)  subgrant,  then 
the  LEA  could  count  those  expenditures  and 
bring  itself  into  compliance  with  §  300.231 
(i.e.,  $996,000  of  the  LEA's  own  local  funds 


spent  on  special  education  and  related 
services  plus  the  $4,000  of  Federal  FY-2 
section  611(g)  funds  that  can  be  counted  as 
local  funds  equals  a  total  of  $1,000,000  of 
local  expenditures  on  special  education  in  its 
FY-2 — the  amount  of  local  expenditures 
needed  to  comply  with  §  300.231).  However, 
if  the  LEA  elected  to  take  this  step,  it  could 
not  count  any  of  the  Federal  FY-2  section 
611(g)  subgrant  funds  that  it  will  spend  in  its 
FY-3  as  local  funds. 

If  the  LEA,  in  its  FY-2,  spent  only  $3,000 
of  its  Federal  FY-2  section  611(g)  subgrant 
funds,  then  those  funds  could  be  counted  by 
the  LEA  as  local  funds  in  calculating  its 
compliance  with  §  300.231  for  its  FY-2.  If  the 
remaining  $1,000  of  Federal  FY-2  funds 
available  to  be  considered  local  funds  were 
spent  in  the  LEA's  FY-3,  those  funds  could 
be  considered  in  determining  the  LEA's 
compliance  with  §  300.231  for  its  FY-3. 
(Note,  However,  that  if  in  its  FY-2  the  LEA 
had  only  spent  $996,000  of  local  funds  and 
$3,000  of  its  Federal  funds,  it  would  not  have 
met  the  requirements  of  §  300.231.  In  this 
case  the  auditor  would  have  $1,000  of 
questioned  costs 

($1 .000,000  -  ($996,000+$3,000]=$l .000)  for 
FY-2). 

[FR  Doc.  01-431  Filed  1-5-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.1330] 

Office  of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  and  Pre- 
application  for  a  New  Disability  and 
Rehabilitation  Research  Projects  for 
Fiscal  Year  2001-2002 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  programs  and 
applicable  regulations  governing  the 
programs  including  the  Education 
Deptartment  General  Administrative 
Regulations  (EDGAR),  this  notice  contains 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  these  comfmtitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimate  of  funding  levels  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Requests  for  funding  reasonable 
acconunodations  are  not  included  in  the 
maximum  award  amount,  per  year,  as 
listed  in  the  table. 

Reasonable  Accommodation:  We  will 
consider,  and  may  grant,  requests  for 
additional  funding  as  an  addendum  to 
an  application  to  reflect  the  costs  of 
reasonable  accommodations  necessary 
to  allow  individuals  with  disabilities  to 
be  employed  on  the  project  as  personnel 
on  project  activities. 

This  notice  also  invites  interested 
parties  to  participate  in  a  pre- 


application  meeting  to  discuss  the 
funding  priorities  for  a  National  Center 
on  Accessible  Education-Based 
Information  Technology  and  the 
Disability  and  Business  Technical 
Assistance  Centers  and  to  receive 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priority.  The  pre-application 
meeting  will  be  held  on  Wednesday, 
February  14,  2001  at  the  Department  of 
Education,  Office  of  Special  Education 
and  Rehabilitative  Services,  Switzer 
Building,  Room  3065,  330  C  St.  SW, 
Washington,  DC  between  9:30  a.m.  and 
12:00  a.m.  NIDRR  stafi^  will  also  be 
available  at  this  location  from  1:30  p.m. 
to  5:00  p.m.  on  that  same  day  to  provide 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priority.  NIDRR  will  make 
alternate  arrangements  to  accommodate 
interested  parties  who  are  unable  to 
attend  the  pre-application  meeting  in 
person.  For  further  information  contact 
Joseph  DePhillips,  Switzer  Building, 
room  3418,  330  C  Street,  SW, 
Washington,  D.C.  20202.  Telephone 
(202)  205-8187.  If  you  use  a  TTY.  please 
call  (202)  205-^475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  need  an  auxiliary  aid  or  service 
other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  (e.g. 
other  interpreting  service  such  as  oral, 
cued  speech,  or  tactile  interpreter; 
assistive  listening  device;  or  materials  in 
alternative  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 


may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 

Purpose  of  the  Program:  One  of  the 
piu-poses  of  the  Disability  and 
Rehabilitation  Research  Projects  and 
Centers  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973. 
The  Assistant  Secretary  takes  this  action 
to  focus  research  attention  on  an  area  of 
national  need.  The  priority  is  intended 
to  improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

The  notice  of  final  funding  priorities 
for  a  National  Center  on  Accessible 
Education-Based  Information 
Technology  and  the  Disability  and 
Business  Technical  Assistance  Centers 
is  published  elsewhere  in  this  issue  of 
the  Federal  Register. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Application  Available:  January  8, 
2001. 

Project  Period:  60  months. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(4). 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  the  program  regulations  34  CFR 
part  350,  and  the  Notice  of  Final  Priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


Application  Notice  for  Fiscal  Years  2000-2001  Disability  and  Rehabilitation  Research  Projects,  CFDA  No. 

84-1 33D 


Funding  priority 


-84.133D  National  Center  on  Accessible  Education- 
Based  Information  Technology. 

84.133-D8  Disability  and  Business  Technical  Assist- 
ance Centers. 

Region  I,  DBTAC 

Region  II,  DBTAC 

Region  III,  DBTAC 

Region  IV,  DBTAC  

Region  V,  DBTAC  

Region  VI.  DBTAC  

Region  VII,  DBTAC  

Region  VIII,  DBTAC  

Region  IX,  DBTAC  

Region  X.  DBTAC  


Deadline  for  transmittal  of 
applications 


March  26,  2001 
March  26,  2001 

March  26,  2001 
March  26.  2001 
March  26,  2001 
March  26.  2001 
March  26.  2001 
March  26,  2001 
March  26,  2001 
March  26,  2001 
March  26.  2001 
March  26,  2001 


Estimated 

number  of 

awards 


see  bekm 


Maximum  award 

amount 

(per  year)* 

$700,000 

See  below 
(Break  down 
by  Region). 

$850,000  

$1,100,000 

$1.100,000 

$1,450,000  

$1,450,000  

$1,100,000  

$850,000  

$850,000 

$1,450,000  

$850,000 


Project 

period 

(months) 


60 
60 


60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
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Application  Notice  for  Fiscal  Years  2000-2001  Disability  ,and  Rehabilitation  Research  Projects,  CFDA  No. 

84-1 33D— Continued 

Funding  priority 

Deadline  for  transmittal  of 
applications 

Estimated 

number  of 

awards 

Maximum  award 

amount 

(per  year)* 

Project 

period 
(monttis) 

AIMS  (optional) 

March  26,  2001  

1  

$80,000  

60 

'Note:  Consistent  with  EDGAR  34  CFR  75.104(b),  we  will  reject  any  application  that  proposes  a  project  funding  level  for  any  year  ttiat  ex- 
ceeds the  stated  maximum  award  amount  for  that  year. 


1 1  For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  400  Maryland 
Avenue  SW,  Switzer  Building,  3317, 
Washington,  D.C.  20202,  or  call  (202) 
205-8207.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  GCST.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
room  3414,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone;  (202)  205-5880.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
niunber  at  (202)  205-4475.  Litemet: 
Donna_Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Selection  Criteria 

National  Center  on  Accessible 
Education-Based  Information 

Technology  Selection  Criteria:  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  the 
National  Center  on  Accessible 
Education-Based  Information 
Technology. 

(a)  Importance  of  the  problem  (3 
points  total).  (1)  The  Secretary  considers 
the  importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
extent  to  which  the  proposed  project 
will  have  beneficial  impact  on  the  target 
population  (3  points). 

(b)  Design  of  training  activities  (24 
points  total).  (1)  The  Secretary  considers 
the  extent  to  which  the  design  of 
training  activities  is  likely  to  be  effective 


in  accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (17 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (7 
points). 

(c)  Design  of  dissemination  activities 
(24  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in  • 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (17  points). 

(ii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (7 
points). 

(d)  Design  of  technical  assistance 
activities  (22  points  total).  (1)  The 
Secretary  considers  the  extent  to  which 
the  design  of  technical  assistance 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
diu'ation  (7  points). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (15 
points). 


(e)  Quality  of  the  management  plan  (3 
points  total).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
adequacy  of  the  management  plan  to 
achieve  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks  (3  points). 

(f)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total).  (1)  The 
Secretary  considers  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(iii)  The  extent  to  which  the  budget 
for  the  project,  including  any 
subcontracts,  is  adequately  justified  to 
support  the  proposed  project  activities 
(2  points). 

(g)  Quality  of  the  project  evaluation  (3 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
extent  to  which  the  methods  of 
evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project  (3 
points). 

(h)  Project  staff  (U  points  total).  (1) 
The  Secretary  considers  the  quality  of 
the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
fit)m  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 
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(i)  The  extent  to  which  key  personnel 
have  expert  knowledge  on  the  American 
with  Disabilities  Act  (ADA)  and 
experience  with  providing  technical 
assistance  on  the  ADA  to  conduct  all 
proposed  activities  (3  points). 

(ii)  The  extent  to  which  key  personnel 
have  expert  knowledge  about  state-of- 
the-art  Information  Technology  (IT)  to 
conduct  all  proposed  activities  (7 
points). 

(iii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(i)  Adequacy  and  accessibility  of 
resources  (4  points  total).  (1)  The 
Secretary  considers  the  adequacy  and 
accessibility  of  the  applicant's  resources 
to  implement  the  proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resomt:es,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  extent  to  wnich  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 

The  Disability  and  Business  Technical 
Assistance  Centers 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  the  Disability 
and  Business  Technical  Assistance 
Centers. 

(a)  Importance  of  the  problem  (3 
points  total).  (1)  The  Secretary  considers 
the  importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
extent  to  which  the  proposed  project 
will  have  beneficial  impact  on  the  target 
population  (3  points). 

(d)  Significance  (3  points  total).  (1) 
The  Secretary  considers  the  significance 
of  the  proposed  project. 

(3)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  extent  to  which  the 
proposed  project  is  likely  to  build  local 
capacity  to  provide,  improve,  or  expand 
services  that  address  the  needs  of  the 
target  population  (3  points). 

(c)  Design  of  training  activities  (14 
points  total).  (1)  The  Secretary  considers 
the  extent  to  which  the  design  of 
training  activities  is  likely  to  be  effective 
in  accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 


project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (7 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  diuBtion  (7 
points). 

(d)  Design  of  dissemination  activities 
(21  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (7  points). 

(ii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (7 
points). 

(iii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (7 
points). 

(e)  Design  of  technical  assistance 
activities  (21  points  total).  (1)  The 
Secretary  considers  the  extent  to  which 
the  design  of  technical  assistance 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (7  points). 

(iii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (7 
points). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (7  points). 


(f)  Quality  of  project  services  (10 
points  total).  (1)  The  Secretary  considers 
the  quality  of  the  services  to  be 
provided  by  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners  for  maximizing  the 
effectiveness  of  project  services  (5 
points). 

(ii)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
leveraging  of  non-project  resoin-ces  (3 
points). 

(g)  Quality  of  the  management  plan  (3 
points  total).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
adequacy  of  the  management  plan  to 
achieve  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks  (3  points). 

(h)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total).  (1)  The 
Secretary  considers  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  the  following 
factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(i)  Quality  of  the  project  evaluation  (3 
points  total).  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
extent  to  which  the  methods  of 
evaluation  are  thorough,  feasible,  and 
appropriate  to  the  gods,  objectives,  and 
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outcomes  of  the  proposed  project  (3 
points). 

(j)  Project  staff  [14  points  total).  (1) 
The  Secretary  considers  the  quality  of 
the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  key  personnel 
have  expert  knowledge  on  the  ADA  and 
experience  with  providing  technical 
assistance  on  the  ADA  to  conduct  all 
proposed  activities  (8  points). 

(ii)  The  extent  to  which  key  personnel 
have  expert  knowledge  about  state-of- 
the-art  rr  to  conduct  all  proposed 
activities  (3  points). 

(iii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(k)  Adequacy  and  accessibility  of 
resources  (4  points  total).  (1)  The 
Secretary  considers  the  adequacy  and 
accessibility  of  the  applicant's  resources 
to  implement  the  proposed  project. 

(2)  In  determining  die  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 

Additional  Selection  Criterion:  The 
maximiun  score  for  all  the  criteria  is  100 
points;  however,  under  34  CFR 
75.105(c)(2)(i)  we  will  also  use  the 
following  criterion  so  that  up  to  an 
additional  10  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points. 

Up  to  10  points  based  on  the  extent 
to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities.  . 


Thus,  for  piuposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Instructions  for  Application  Narrative 

The  Secretary  will  reject  without 
consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximum  award  amount  per  year  (See 
34  CFR  75.104(b)). 

The  Secretary  strongly  recommends 
the  following: 

(1)  A  one-page  abstract; 

(2)  An  Application  Narrative  (i.e..  Part 
ni  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  125  pages  for  Project  applications, 
double-spaced  (no  more  than  3  lines  per 
vertical  inch)  8"  x  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top, 
bottom,  and  sides).  The  application 
narrative  page  limit  recommendation 
does  not  apply  to:  Part  I — the 
electronically  scaimable  form;  Part  11 — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rV — the  assurances  and  certifications; 
and 

(3)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]  and  name), 
Washington,  DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]  and  name). 
Room  #3633,  Regional  Office  Building 
#3,  7th  and  D  Streets,  SW.,  Washington, 
DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  fit)m  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Etepartment  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

PART  I:  Application  for  Federal  Assistance 
(ED  Form  424  (Rev.  11/12/99))  and 
instructions. 

PART  II:  Budget  Form — Non-Construction 
Programs  (ED  Form  524A)  and  instructions. 

PART  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 
Assurances — Non-Construction  Programs 
(Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  bO- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosing  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
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awarded  unless  a  completed  application 
form  has  been  received. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Rogister,  in  text  or  Adobe  Portable 
Docriunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  firee 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC.  area  at  (202)  512-1530. 

Note:  The  ofilcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.133D.  Disability  and 
Rehabilitation  Research  Projects) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(4). 

Dated:  December  26,  2000. 

Curtis  L.  Richards, 

Acting  Assistant  Secretary  For  Special 
Education  and  Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  6U«  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequest  Questions 

1.  Can  I  Get  an  Extansion  of  the  Due  Date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the  - 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 


budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  Held,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  caimot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 

An  applicant  for  a  Disability  and 
Rehabilitation  Research  Project  should  limit 
indirect  charges  to  the  organization's 
approved  indirect  cost  rate.  If  the 
organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 


7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  is  of  Interest  to  NIDRR  or  Likely  to 
be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application 
Will  be  Referred  to  the  Most  Appropriate 
Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  ED  Form 
424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My  *- 
Application  Can  I  Find  Out  if  it  Will  be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  progrtun  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
esUmate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NIDRR  to  Find  Out  if  My 
Application  is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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Application    for    Federal 
fjducation    Assistance 


t.S.  Department  of  EdacatioB 


Form  Approved 

OMBNo   1875-0106 

Etp  Ob/W200\ 


1.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 

2.  Applicant's  D-U-N-S  Number 

3.  Applicant's  T-I-N  |     |     |-[ 


Stale 


County 


4.  Catalog  ofFederal  Domestic  Assistance  #: 

5.  Project  Director. 

Address: 


8 


JL 


6.  Is  the  applicant  delinquent  on  any  Federal  debt? 
(If  "Yes,  "  attach  an  explanation.) 

^   Ti'le: 


ZIP  Code  ♦  4 

Uycs   Dno 


-D 


City 


Tel.#:(  ). 


State  ZIP  Code  *  4 


Fax#:( 


E-Mail  Address: 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box. 

A  State  H   Independent  School  [>istnct 

B  County  I     Public  College  or  t'nivenity 

C  Municipal  J    Private,  Non-Prorn  College  or  Univenity 

D  Township  K  Indian  Tnbe 

E  Intentaie  L   Ihdividual 

F  Intetmunicipal  M  Private.  Profit-Making  OrganizaCran 

G  Special  District  N  O^ta  (Specify) 

No 


Type  of  Submission: 
— PreApplication 
L_J  Construction 
L-J  Non-Construction 


— Application 
\—l  Construction 
I I  Non-Construction 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  period?     Q  Yes         [J  No 
a.  If  "Yes,"  Exemption(s)  #:  b.  Assurance  of  Compliance  #: 


OR 


10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
I     I  Yes    (Date  made  available  to  the  Exeaaive  Onier  12372 


c.  IRB  approval  date: 


process  for  review): 


I        I 


{□  Full  IRB  at 
I 1  Expedited  Review 


11  No     (If  "No.  "  check  appropriate  box  below.) 

\_\  Program  is  not  covered  by  E.O.  12372. 
I    1  Program  has  not  been  selected  by  State  for  i 


11.  Proposed  Project  Dates: 


SUrt  Date: 

_/ / 


End  Date: 

/        / 


13.  Descriptive  Title  of  Applicant's  Project: 


14a.  Federal 


b.  Applicant 


c.  Sute 


.00 


.00 


.00 


15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplicabon/application  are  true 
and  conect.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


a.  Typed  Name  of  Authorized  Representative 


d.  Local 


e.  Other 


b.  Title 


.00 


.00 


c.  Tel  #:  ( 


Fax#:  ( 


f.  Program  Income       S 


g.  TOTAL 


.00 


d.  E-Mail  Address: 


00         e.  SignatDrr  of  Authorized  ReprtscBtallve 


Date:. 


REV  11/12/99 


ED  424 
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I  list  I  net  ions   Wtv  KD  424 


1.  Legal  Name  and  Addrns.  Enter  the  legal  name  orapplicant  and  the 
name  of  the  pnnury  organizational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Namber.  Enterihe  applicant's  D-U-N-S  Number.  If  your 
organization  docs  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  I  -800-333-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http:y/www.dnb.coiii/dbis/aboaldb/inddBns.htm. 

3.  Tax  Identification  Number.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalot  of  Federal  Domestic  Assistance  (CFDA)  Namber.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbets,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  Dclinqnency.  Check  "Yes"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  aiMl  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

S.  Novice  AppUcaat  Check  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  a()plicant  ccftifies  that  it  meets  the  novice  appli- 
cant requimnents  specified  by  ED.  Otherwise,  check  "No." 

9.  Type  of  Sabmission.  Self-explanatory. 

10.  Exccative  Order  12372.  Check  "Yes"  Ifthe  application  Is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000).  Applicants  should  contact 
the  Sute  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  In- 
tergovenunental  review  process.  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (eg.,  12/12/2000). 

12.  Haman  Sabjccts.  Check  "Yes"  gr  "No"  If  research  activities  In- 
volving human  subjects  arc  gst  planned  at  any  time  dunng  the  pro- 
posed project  period,  check  "No."  The  rcmainiag  parts  of  item  12 
arc  then  not  applicable. 

If  research  activities  Involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
Ut  planned  at  aoy  time  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institutum,  check  "Yes."  1  f  all  tlK  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Haman  Sabjects  in  Research" 
attached  to  this  form.  Provide  sufficient  information  In  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  Item 
1 2a,  are  appropriate.  Provide  this  narrative  information  in  an  "Item 
12/ProtectioB  of  Haman  Sabjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

If  some  or  ail  of  the  planned  research  activities  Involving  human  sub- 
jects are  covered  (nonexempt),  skip  Item  12a  and  continue  with  the 
remaming  parts  of  Item  12.  as  noted  below.  In  addition,  follow  the 
instructions  in  "Protection  of  Haman  Sabjects  in  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  six-poiat  oarrative  in  an  "Item  12/Protcc- 


tion  of  Human  Sabjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  the  appUcanl  organization  has  an  approved  Maltiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS).  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  In  item  1 2b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  In  Item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  Is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g..  2000).  Check  the  type  of  IRB 
review  In  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  It  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  Is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  In  Item  12c.  If  your  application  Is  recommended/ 
selected  for  fiindlng,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  mtist  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  In  Item  12b  and  skip  12c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application.  Is  declaring  that  It 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance($)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  orte  program  Is  Involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preappllcatlons, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Fanding.  Amount  requested  or  to  be  contributed  during 
the  first  fundlng^udget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  Included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  In  a  dollar  change  to  an  existing  award.  Indi- 
cate snlx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
In  parentheses.  If  both  basic  and  supplemental  amounts  are  Included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdovm  using  same  categories  as  Item  14. 

15.  Certificatioa.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  ofTicial  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1  Se,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/12/2000)  in  the  date  signed  field. 

(  Paperwork  Bwdw  Statwcrt  | 

According  to  the  Paperwork  Reduction  Act  of  1 995,  no  persons  are' 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  0MB  control 
number  for  this  Information  collection  is  187S-O106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  Including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  Information  collection.  If  yoa  have  any 
comments  concerning  the  accuracy  of  the  estimate<s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC.  20202-465 1 .  If  yon  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633,  Washington,  DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


L  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  1 2a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  fi-om  the  regulations  is  dis- 
cussed under  n.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  informadon  in  an 
**Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  maiiced  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  talce  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  hiunan  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  hiunan  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances imder  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  sen- 
ousness.  Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  efifectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  ifthe  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  H  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  ( 1 )  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  s  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  t>eIow  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-S263,  and 
on  the  U.S.  Department  of  Education  55  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 


Federal 

RegisI 

ter/Vol.  66, 

No. 

5 /Monday,  January 

8,  2001 /Notices 

- 

1489 

■ 

u 

■^~" 

IB^S 

■■■"" 

^^^^ 

^"^ 

^^S 

o 

h  ^ 

^  £ 

e   o 

5     O 

^ 

umn 
ould 
mi. 

|£ 

% 

o-?.£ 

o 

"    v:    to   1 

^? 

U   'S    c     1 

t 

00 

i 

iplcic  Ih 
car  grai 
omplcti 

H 

oo 

E   >»  o 

1 

3 
Z 

o 

o 

15 

§5  e 

ill 

>•  ^ 

1 

O 

e 

m 

•J  ^-' 
u 

i 

o 

.2 

o  •  -    o 

p" 

i 

U 

*5 

^'l  5 

£1 

2 

one 
gfu 
insI 

O 

a 

only 
cslin 
d  all 

•_      =!     n       1 

^ 

\ 

Is  requesting  funding  fo 
Year  1 ."  Applicants  rcq 
able  columns.  Please  re 

MMARY 
TION  FUNDS 

Project  Year  4 
(d) 

z 

Ui 

c  _  .y 

=5  r-. 

; 

o 

< 
U 

< 
z      ^ 

Applies 
"Projcc 
all  appI 

en  (J 

;l  Year  3 

(c) 

3 

c     o 

so 

S 

Q 

H     as 

■Jg 

a. 

Cs. 

S     z 

<  a 

O 

INFOR 
UCIIO 

CTION 
PARTM 

H 
Z 
U3 

CM 

V3    Q 

a 

o      ^ 

C« 

ts 

< 

3        O 

=> 

ft. 

U3 

a      u 

Q 

t: 

■ 

• 

o 
z 

=3 

ba 

«3 

U 

>  ^ 

u 

g 

E 

o 

C 

1 

^ 

a 

1 

.2 

M 

u 

s 

o 

aft 

1 

So 

^^\ 

3 

•c 

3. 

c: 

"3 

g 

Direct  C 
■8) 

a 

V. 

2- 

1^1 

1 

o 
U 

1 

tt> 

•> 

3 

E 

i 

iO 

= 

'E 

d- 

d 

Z 

^^^ 

o 

i 

i 

to 

c 

> 

5 

1 

p 

1 

a  — 

o  S 

1 

1^ 

i 

p 

^"^ 

c 

^ 

ei 

(- 

t/i 

U 

Qj 

o 

H   = 

z 

~     1 

c 

r^i   _^ 

2 

^^^ 

rvi 

r^ 

•<T       1       <0 

o 

r~' 

oc 

^'^ 

— 

2 

1490 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Notices 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001 /Notices 


1491 


■■■" 

a^^ 

=^^ 

■-■" 

-"■"' 

^BB 

=^ 

^= 

^Bi^ 

o 

«5 

^  c 

■s  1 

§  8 

f3    _ 

=   "3       . 

.5S 

i§i 

H 

—  j:   o 

o   M  <i: 

(^   »   to 

S  =.£ 

-So 

Icle 
arg 
mpl 

c  u   o 

£    >.8 

>n 

IP 

«3 

^^ 

t.  to  2 

S;if 

w 

>>s  s 

c 

C     S4).- 

- 

ronly 
ucstin 
:ad  nil 

'■A 

c 
0 

- 

eo  '^  a 

Tl- 

0 

t- 

E 

c  «  a 

cs 

0 

■jr 

g  S  ft- 

t^ 

_c 

^^    &    M 

8^ 

i 

1^1 

>- 

T 

v: 

«        i 

ec 

e. 

z 

§Lp 

< 

0 

t  reqi 
cnr  1 
blec 

Sen 

SO 

< 

.5  gc. 

3? 

0 

1       — 
1        ^ 

g:f^ 

u  >J 

ca 

•  - 

— 

<  r  c 

0  < 

4> 
>■   ^ 

z 

H 

S9  0 

*o* 

(d 

cL 

^ 

ii 

^ 

u 

r»' 

(d 

<N 

|Z 

CA 

S 

1 

U 

z 

0 
u 

^^ 

§ 

>  ^ 

M    <s 

.8^ 

c 

8* 

.2 

£ 

v 

1 

B 

i" 

■5  ■ 

1 

1 

^ 

1 

1 

0 

1* 

"i 

£ 

u 

1 
1 

1 

^ 

C 

J 

1 

a. 

3 
CO 

1 
1 

6 

a 

0 

5  s? 

c 

2 

fl  =  1 

^^ 

csi 

r^ 

TT 

vri 

\C 

1--' 

oc 

C^  w 

0 

^^ 

r^  .^ 

^^^ 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Papenvork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  othenwise.  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budoet  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11.  column  (0:  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (0:  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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ESTIMATED  PUBLIC  REPORTING  BURDEN 
Public  reporting  burden  for  these  collections  of 
information  is  estimated  to  average  30  hours  per  response, 
including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviev/ing  the  collection  of 
information. 

Send  comments  regarding  this  burden  estimate  or  any- 
other  aspect  of  these  collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:   the  U.S. 
Department  of  Education,  Information  Management  and 
Compliance  Division,  Washington,  D.C.  20202-4651;  and  to  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project 
1820-0027,  Washington,  D.C.  20503. 

Disability  and  Rehabilitation  Research  Projects  (CFDA  No. 
84.133A)  34  CFR  Part  350  Subpart  B. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


OV.B  Approval  No.  0348-0040 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances  If  such 
IS  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant: 


1. 


2. 


6. 


Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and.  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  wnth  generally 
accepted  accounting  standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900.  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color' 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended  (20  U.S.C.  §§1681- 
1683.  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973.  as  amended  (29  U.S.C  §794).  which 
prohibits  discrimination  on  the  basis  of  handkaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107).  wrtiich  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  anr>ended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.).  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  l)eing 
made;  and.  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 


8. 


Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Prtvious  Edition  UhM* 
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9.  WH!  comply,  as  applicable,  with  the  provisions  of  the  Oavis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  tabor  standards  for  federally-assisted 
construction  subagreements. 

10.  Win  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234)  which  requires 
redptents  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  i(  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  virfiich  may  be 
prescribed  pursuant  to  the  following;  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955.  as 
anf>ended  (42  U.S.C.  §§7401  et  seq):  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Win  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Presentation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistarK«. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  constnjction  or 
rehabilitatkjn  of  residence  structures. 

17.  Will  cause  to  be  perfornr>ed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
'Audits  of  States,  Local  Governments,  and  NorvProfit 
Organizations.' 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program.   , 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certificatkxi  to  whtah  they  are  required  to  attest   Applicants 
shouW  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  'New  Restnctions  on  Lobbying."  and  34  CFR  Part  85 
Govemrnent-wide  Debamient  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants).    The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352.  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  S1 00.000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10.  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
atton,  renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperaGve  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Memt>er  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL.  "Disclosure  Form  to 
Report  Lobbying.'  in  accordance  with  its  instmctions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certifKation  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants.  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT.  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debannenl  and 
Suspension,  and  implemented  at  34  CFR  Part  85.  for  prospec- 
tive participants  In  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presenUy  debarred,  suspended,  proposed  for 
deljarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convided  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
conr>ection  with  obtaining,  attempting  to  obtain,  or  performing  a 
pubfic  (Federal,  State,  or  kx^l)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  othenvise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  daig  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  dojg 
abuse  violations  occuning  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  temis  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  ttie  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (dK2)  from  an  employee  or 
othenvise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff.  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington.  DC  20202- 
4248.  Notice  shall  include  the  identification  numt>er(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2},  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a).(b).(c).{d).^e).and(f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant.  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity.  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue.  S.W.  (Room 
3652.  GSA  Regional  Office  Building  No.  3).  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 


As  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAMEOFAPPUCANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Certification  Regarding  Debarment.  Suspension.  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549.  Debarment  and  Suspension.  34  CFR 
Part  85.  for  all  tower  tier  transactions  meeting  the  threshold  ar>d  tier  requirements  stated  at  Section  85.1 10. 

Instructions  for  Certification 


1.  By  signing  and  submitting  this  proposal,  the  prospective  tower  tier 
participant  is  providing  the  certification  set  out  betow. 

2.  The  Certification  in  this  clause  is  a  material  representalton  of  fact 
upon  whtoh  reRance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  whtoh  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  teams  that  its  certifica- 
tton  was  erroneous  when  submitted  or  has  t>ecome  erroneous  by 
reason  of  changed  circumstances. 

4.  The  terms  'covered  transactton."  'deban-ed.*  'suspended." 
Ineligible.'  "lower  tier  covered  transactton.'  'participant.' '  person.' 
'primary  covered  transactton.' '  principal.'  'proposal.'  and  'voluntarily 
excluded.'  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Defmittons  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  Is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  partidpatton  in  this  covered  transactton, 
unless  authorized  by  the  department  or  agency  with  which  this 
transactton  originated. 


6.  The  prospective  tower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  Include  the  clause  titled  'Certificatton  Regarding 
Debarment.  Suspension,  Ineligibility,  and  Voluntary  Exclusion-Lower 
Tier  Covered  Transacttons.*  without  modificatton.  In  all  lower  tier 
covered  transacttons  and  in  all  solicitations  for  lower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
ot  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certificatton  is  erroneous 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  participant  may  but  is 
not  required  to.  check  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge  and  information  of 
a  participant  is  not  required  to  exceed  that  whtoh  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructtons.  if  a  participant  in  a  covered  transactton  knowingly  enters 
into  a  tower  tier  covered  transaction  with  a  person  who  is  suspended,  \ 
debarred,  ineligible,  or  voluntarily  excluded  from  partidpatton  in  this  -    I 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies,  including  suspension  and/or 
debarment. 


Certification 

(1)  The  prospective  lower  tier  partidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  prindpals  are  presently  Oebarred. 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  participant  is  unable  to  certify  to  any  of  the  statemenu  in  this  certification,  such  prospective  partidpant  shall 
attach  an  explanatton  to  this  proposal. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0014. 9/90  (Replaces  GCS-009  (REV.  12/88).  which  is  obsolete) 
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DISCLOSURE  OF  LOBBfiNG  ACTIVITIES 

Complete  this  form  to  disclose  bbbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OM6 
0W8-0046 


1.  Type  of  Federal  Action: 

□  a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       ia.  bid/offer/application 


'b.  initial  award 
c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 
□  Pri«n«  □  SubawardM 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


3.  Report  Type: 

I       \  a.  initial  filing 


b.  material  change 
For  Material  Change  Only; 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


8.  Federal  Action  Number,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicabfe: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant        b.  Individuals  Performing  Services  {including  address  if 


{if  individual,  last  name,  first  name.  Ml): 


\ 


11. 


raqunM  tiraugh  M«  ferni  it  tuKeHat  by  M*  31  U.S.C  SMiion 
13S3.  Dm  AKkxurt  al  M*y«ig  K*v«iM  ii  •  mawnal  rapmwMdon  of  (lO 
upon  artKh  rvbanc*  wn  pCacad  by  Vt«  iMf  above  wtian  Vn  Mnsacton  wm  m*M 
or  WMfOd  MO.  T)n  Asdowra  ■  mquin6  purauani  lo  31  U.S  C.  13S2.  Thn 
MenMton  wl  bt  i«po>U4  to  «m  Ccngm*  twai  mnuaiy  lod  wdl  b*  av»iat>l*  for 
putic  irapacMn.  Any  paraon  intio  (ada  lo  tta  Iha  raquvtd  disdotura  than  ba 
tiib:aO  10  a  civ4  pcnaly  e*  nol  leat  tial  tlOMO  and  not  mora  »ian  $100,000  for 
•ach  (uOi  Mw*. 


different  from  No.  10a) 
{last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: . 


Date: 


Federal  Use  Only: 


Authorizad  for  Local  Reproduction 
Standard  Form  ILL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Tto  disclosure  form  shaO  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  inHiation  or  receipt  of  a  covered  Federal 
•ct«n.  or  a  material  change  to  a  previous  filing,  pursuant  to  Utle  31  US  C.  section  1 352.  The  filing  of  a  form  is  required  for  each  payment  or  acreerrentto  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress  an  offK^r  or  employee  of 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  OffK^  of  Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  act.on 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously  reported  enter 
the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District  if  known.  Check  the  appropriateclassification 
of  the  reporting  entity  that  designates  if  it  is.  or  experts  to  be,  a  prime  or  subaward  recipient.  IdenUfy  the  tier  of  the  subawardee.  eg.,  the  first  suba.vardee 
of  the  prime  is  the  1st  tier.  Subawards  include  but  are  not  limited  to  subconUacU.  subgrants  and  contract  awards  under  granU. 

5.  If  the  organization  filing  the  report  in  Hem  4  checks  'Subawardee.' then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
recipienL  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  k>an  commitment.  Include  at  least  one  organizationallevel  below  agency  name,  if  known.  For 
example.  Department  of  Transportation.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  descriptkjn  for  the  covered  Federal  action  (Mem  1).  If  known,  enter  the  full  Catatog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  toan  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  Hem  1  (eg..  Request  for  Proposal  (RFP)  number 
Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contrart.  grant,  or  loan  award  number;  the  application/proposal  control  numbed 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g..  "RFP-DE-90-CX)1.' 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  toan  commHment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/toan 
commttment  for  the  prime  enUty  identified  in  Hem  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  tebbying  registrant  under  the  Lobbying  Disclosure  Act  of  1995  engaged  by  the  reporting 

entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a)  Enter  Last  Name  First  Name  and 
Middle  InHial  (Ml). 

11.  The  certifying  official  shall  sign  and-date  the  form,  print  his/her  name,  tHle,  and  telephone  number. 


According  to  the  Pap«y«A  Reduction  Act.  as  amended.no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays  a  valid  0MB  Control 
Number.  The  vafid  0MB  control  number  for  this  infomoation  collection  is  0MB  No.  0348-0046.  Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instrurtions.  searching  existing  daU  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  colleclion  of  information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
ioformatkw.  Including  suggesttons  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget.  Papenvorii  Reductton  Project  (0348-0046).  Washington 
DC  20503. 


I     [FR  Doc.  01-85  Filed  1-4-01;  8:45  am) 

BILUNG  COOE  4000-01-C 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  2001-2002  for  a  National  Center 
on  Accessible  Education-Based 
Information  Technology  and  the 
Disability  and  Business  Technical 
Assistance  Centers 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 


SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces  final 
funding  priorities  for  a  National  Center 
on  Accessible  Education-Based 
Infonnation  Technology  and  the 
Disability  and  Business  Technical 
Assistance  Center^  under  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  2001-2002.  The  Assistant 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  We  intend  these  priorities  to 
improve  the  rehabilitation  services  and 


N. 
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outcomes  for  individuals  with 
disabilities. 

DATES:  These  priorities  take  effect  on 
February  7.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-4475.  Internet: 
donna_nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  final  priorities  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  (DRRP)  for 
a  National  Center  on  Accessible 
Education-Based  Information 
Technology  and  the  Disability  and 
Business  Technical  Assistance  Centers. 

The  final  priorities  refer  to  NIDRR's 
Long  Range  Plan  (the  Plan).  The  Plan 
can  be  accessed  on  the  World  Wide  Web 
at:  http://www.ed.gov/offices/OSERS/ 
NIDRR/*UiP. 

National  Education  Goals 

These  final  priorities  will  address  the 
National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  authority  for  the  program  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764(b)(4)).  Regulations  governing  this 
program  are  found  in  34  CFR  part  350. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications  is 
published  in  this  issue  of  the  Federal 
Register. 

Analysis  of  Comments  and  Changes 

On  November  7,  2000,  the  Assistant 
Secretary  published  a  notice  of 
proposed  priorities  in  the  Federal 
Re^ster  (65  FR  66732).  The  Department 
of  Education  received  10  letters 
commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Assistant 
Secretary  is  not  legally  authorized  to 
make  under  statutory  authority — are  not 
addressed. 


Disability  and  Rehabilitation  Research 
Pro)ect  and  Centers  Program 

General  Comments 

Comment:  The  National  Center  on 
Accessible  Education-Based  Information 
Technology  or  one  of  the  DBTACs 
should  be  responsible  for  evaluating  the 
accessibility  of  nationally  distributed  IT 
products. 

Discussion:  The  scale  of  this  activity 
would  rival  all  of  the  required  activities 
in  the  priority.  In  addition,  a  variety  of 
public  and  private  sector  interests  (e.g., 
manu&ctxu^rs.  Federal  agencies,  trade 
associations,  disability  organizations) 
currently  undertake  this  activity.  The 
National  Center  and  the  DBTACs  will 
disseminate  the  results  of  these 
evaluations.  We  decline  to  revise  the 
priority  as  suggested  because  of  its  scale 
and  in  order  to  avoid  duplication  of 
effort. 

Changes:  None. 

Comment:  An  additional  factor  was 
proposed  to  the  selection  criteria  that 
will  be  used  to  evaluate  applications  for 
the  National  Center  and  the  DBTACs. 
This  proposed  factor  states  that  in 
determining  the  quality  of  the  project 
staff,  NIDRR  will  consider  the  extent  to 
which  key  personnel  have  expert 
knowledge  about  state-of-the-art  IT  to 
conduct  all  activities. 

Chie  commenter  suggested  that  this 
factor  should  be  revised  to  include  the 
extent  to  which  key  personnel  have 
expert  knowledge  about  the  ADA  and 
significant  experience  in  providing 
technical  assistance  about  basic  and 
complex  ADA  issues. 

A  second  commenter  suggested  that 
this  factor  should  be  applied  to  all 
partners  and  collaborators  in  an 
application. 

Discussion:  In  regard  to  the  first 
comment,  it  will  not  be  possible  for  the 
National  Center  and  the  DBTACs  to 
fulfill  their  purposes  unless  key 
personnel  have  expert  knowledge  on  the 
ADA  and  experience  with  providing 
technical  assistance  on  the  ADA. 
Revising  the  selection  criteria  as 
suggested  by  the  first  commenter  will 
improve  the  evaluation  process.  We 
agree  to  revise  the  factor  as  suggested. 

In  regard  to  the  second  comment,  the 
application  of  this  factor  is  not 
restricted  exclusively  to  the  applicant. 
The  staff  of  an  applicant's  partners  or 
collaborators  will  be  evaluated  by  the 
peer  reviewers  using  this  factor  if  their 
roles  are  considered  key  to  the 
performance  of  the  grant.  It  is  not 
necessary  to  revise  the  factor  in  order  to 
address  the  commenter's  concern. 

Changes:  The  selection  criteria  have 
been  changed  to  include  a  factor  that 


addresses  the  extent  to  which  key 
personnel  have  expert  knowledge  on  the 
ADA  and  experience  with  providing 
technical  assistance  on  the  ADA. 

National  Center  on  Accessible 
Education-Based  Information 
Technology 

Comment:  The  National  Center 
should  be  required  to  coordinate  with 
the  Assistive  Technology  Act  Projects 
and  the  Technical  Assistance  provider 
to  the  Assistive  Technology  Act 
Projects. 

Discussion:  The  priority  requires  the 
National  Center  to  coordinate  with  a 
number  of  NIDRR  grantees  as  well  as  a 
wide  array  of  Federal  agencies.  Because 
we  do  not  believe  that  it  is  imperative 
for  the  National  Center  to  coordinate 
with  the  Assistive  Technology  Act 
Projects  and  the  Technical  Assistance 
provider  to  the  Assistive  Technology 
Act  Projects  in  order  to  fulfill  the 
purposes  of  the  priority,  we  decline  to 
require  the  National  Center  to 
coordinate  with  these  entities.  However, 
an  applicant  may  propose  to  coordinate 
with  ihe  Assistive  Technology  Act 
Projects  and  the  Technical  Assistance 
provider  to  the  Assistive  Technology 
Act  Projects,  and  the  application  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Disability  and  Business  Technical 
Assistance  Centers 

Comment:  Two  commenters  suggested 
requiring  the  DBTACs  to  provide 
technical  assistance  on  the 
nondiscrimination  requirements  of  the 
Workforce  Investment  Act  to  entities 
within  the  Workforce  Investment 
System  such  as  One-Stop  Centers  and 
local  Workforce  Investment  Boards. 

Discussion:  Other  than  educational 
entities,  the  priority  does  not  require  the 
DBTACs  to  provide  technical  assistance 
and  training  to  any  si>ecific  target 
audience.  In  order  to  allow  the  DBTACs 
as  much  flexibility  as  possible  to  meet 
the  dememds  for  technical  assistance 
within  their  region,  we  decline  to 
require  the  DBTACs  to  provide 
technical  assistance  and  training  to 
entities  within  the  Workforce 
Development  System.  The  priority 
allows  the  DBTACs  the  discretion  to 
provide  technical  assistance  to  all 
entities  covered  by  the  ADA  including 
those  within  the  Workforce  Investment 
System.  An  applicant  may  propose  to 
provide  technical  assistance  and 
training  to  entities  within  the  Workforce 
Development  System,  and  the 
application  review  process  will  evaluate 
the  merits  of  the  proposal. 

Changes:  None. 
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Comment:  Three  commenters  made 
various  suggestions  to  require  the 
DBTACs  to  promote  the  employment 
status  of  persons  with  disabilities.  Two 
commenters  suggested  that  the  DBTACs 
should  be  required  to  promote  best 
practices  in  the  employment  area  for 
business  and  government.  One  of  these 
commenters  also  suggested  that  an 
additional  selection  criteria  factor  be 
added  to  evaluate  applicants'  proposals 
to  promote  successful  employer 
practices  that  impact  hiring,  retention, 
and  promotion  of  persons  with 
disabilities. 

Two  commenters  suggested  that  the 
DBTACs  undertake  a  number  of 
activities  to  educate  employers  and 
employment  specialists  on  providing 
accessible  IT  to  employees  with 
disabilities  and  the  benefits  of  providing 
this  accommodation. 

Discussion:  One  of  the  primary 
purposes  of  the  ADA  is  to  prohibit 
discrimination  against  persons  with 
disabilities  in  the  area  of  employment  in 
order  to  improve  their  employment 
status.  Nearly  twenty-five  percent  of  all 
the  training  and  technical  assistance 
that  the  DBTACs  provide  is  targeted  to 
emplo;^ers  and  businesses.  The  DBTACs 
have  the  authority  to  imdertake  the 
tjrpes  of  activities  submitted  by  the 
commenters.  We  believe  that  they  are 
excellent  activities  to  promote  the 
successful  implementation  of  the  ADA. 
However,  in  order  to  provide  the 
DBTACs  with  as  much  flexibility  as 
possible  in  meeting  the  needs  of  their 
regions,  we  decline  to  reVise  the 
selection  criteria  or  require  these 
specific  activities.  An  applicant  may 
propose  to  imdertake  the  activities 
suggested  by  the  commenters,  and  the 
application  review  process  will  evaluate 
the  merits  of  the  proposal. 

Changes:  None. 

Comment:  The  priority  adds  a  special 
emphasis  to  the  mission  of  the  DBTACs, 
by  requiring  them  to  assist  educational 
entities  in  providing  children,  youth, 
and  adidts  writh  disabilities  with  access 
to  IT.  Five  commenters  expressed 
various  concerns  about  these  activities. 

Three  commenters  observed  that  these 
activities  departed  significantly  firom  the 
DBTACs'  primary  mission.  One  of  these 
commenters  suggested  this  activity 
emphasis  could  compromise  the 
DBTACs'  principal  efforts  in  providing 
technical  assistance  and  training  6n  the 
ADA.  The  other  two  commenters 
suggested  that  the  DBTACs  did  not 
possess  the  requisite  experience  in 
working  with  IT  and  State  and  local 
educational  entities  to  be  effective. 
These  latter  two  commenters,  as  well  as 
two  additional  conmienters,  suggested 
that  the  Assistive  Technology  Act  State 


grantees  would  be  more  effective  than 
the  DBTACs  iij  carrying  out  these 
activities. 

Discussion:  We  share  the  first 
commenter's  concern  that  the  special 
emphasis  should  not  compromise  the 
technical  assistance  and  training  that 
the  DBTACs  provide  on  the  ADA.  hi 
order  to  ensure  that  this  does  not 
happen,  we  requested  and  received  an 
increase  of  approximately  five  million 
dollars  in  the  DBTAC  program's  budget. 
We  believe  that  this  additional  support 
will  allow  the  DBTACs  to  maintain  their 
current  level  of  activity  on  the  ADA  and 
effectively  carry  out  the  additional 
activities  related  to  accessible 
education-based  IT. 

In  regard  to  the  commenters  who 
questioned  whether  the  DBTACs  were 
the  appropriate  vehicle  to  carry  out  the 
special  emphasis,  the  DBTAC  program 
has  had  a  special  emphasis  on  working 
with  schools  systems  dating  back  to 
1994  and  has  developed  a  State  network 
structure  that  is  well-suited  to 
delivering  training  and  technical 
assistance  at  the  State  and  local  levels. 
In  order  to  ensure  that  the  DBTACs  have 
the  technological  expertise  on  IT  that 
will  be  necessary  to  successfully  carry 
out  the  special  emphasis,  we  designed 
the  priority  and  the  selection  criteria  to 
require  the  DBTACs  to  partner  with 
organizations  that  are  expert  in  IT  and 
maintain  IT  expertise  on  their  staffs. 

In  regard  to  me  comment  that  the 
Assistive  Technology  State  grantees 
would  be  more  effective  than  the 
DBTACs  in  carrying  out  this  special 
emphasis,  NIDRR  recognizes  the 
valuable  contribution  that  these 
organizations  can  make  to  this  initiative. 
This  is  evidenced  by  the  fact  that  the 
priority  specifically  requires  the 
DBTACs  to  form  regional  partnerships 
with  the  Assistive  Technology  Act 
grantees  among  others.  We  note  that  the 
entities  that  administer  the  Assistive 
Technology  State  grants  are  eligible 
applicants  for  the  DBTAC  competition. 
NIDRR  encourages  competition  in  all  of 
our  programs,  and  looks  forward  to 
receiving  applications  fi'om  a  wide 
range  of  applicants  wnth  the  capabilities 
to  fulfill  the  purposes  of  a  DBTAC. 

Changes:  None. 

Comment:  The  DBTACs  should  be 
required  to  utilize  the  personnel  bom 
the  Assistive  Technology  Act  Project 
and  the  Office  of  Special  Education 
Program's  Regional  Resource  Centers. 

Discussion:  We  decline  to  specify 
applicant  personnel  because  applicants 
should  be  able  to  tailor  proposed 
personnel  to  the  activities  that  will  be 
supported.  An  applicant  may  propose  to 
utilize  personnel  fit)m  the  Assistive 
Technology  Act  Project  and  the  Office  of 


Special  Education  Program's  Regional 
Resource  Centers,  and  the  application 
review  process  will  evaluate  the  merits 
of  the  proposal. 
Changes:  None. 

Comment:  Educational  IT  is  unique  in 
many  respects  and  is  developed  by  an 
industry  that  is  diverse  and  not  very 
advanced  in  addressing  accessibility 
standards.  Providing  technical 
assistance  and  training  to  schools 
without  a  complementary  effort  targeted 
toward  industry  will  minimize  the 
impact  of  the  priority. 

Discussion:  We  agree  with  the 
commenter's  observations  regarding  the 
unique  qualities  of  educational  IT  and 
the  need  to  work  with  industry  to 
improve  the  accessibility  of  their  IT 
products.  NIDRR  has  funded  a 
Rehabilitation  Engineering  Research 
Center  (RERC)  on  Information 
Technology  Access  since  June  of  1998, 
an  Information  Technology  Technical 
Assistance  and  Training  Center  in 
FY2000,  and  plans  on  establishing  a 
new  RERC  on  Wireless  Information 
Technology  in  FY2001.  The  mission  of 
both  of  these  RERCs  is  to  work  closely 
with  industry  to  assist  them  in  the 
development  and  marketing  of 
accessible  IT  products.  When  these 
centers  work  with  the  educational  IT 
industry,  they  will  address  the  unique 
qualities  of  educational  IT  products. 
Therefore  we  believe  that  this  priority  is 
appropriately  focused  with  an  emphasis 
on  education-based  information 
technology. 

Changes:  None. 

Comment:  Two  commenters 
expressed  concern  about  the  lack  of 
national  standards  and  its  impact  on  the 
technical  assistance  provided  by  the 
DBTACs.  One  of  these  commenters 
suggested  that  NIDRR  should  wait  for 
national  standards  for  accessibility  to 
computer  labs  to  be  developed  before 
providing  technical  assistance  and 
training  to  educational  entities. 

Discussion:  National  accessibility 
standards,  including  those  for  computer 
labs,  would  simplify  the  work  of  the 
DBTACs  significantly.  However, 
educational  entities  need  technical 
assistance  now  in  order  to  improve  the 
accessibility  of  their  IT.  We  decline  to 
wait  to  provide  technical  assistance  and 
training. 

Changes:  None. 

Comment:  Elementary  and  secondary 
schools  are  accustomed  to  using  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  and  Section  504  to 
imderstand  their  obligation  to  provide 
accessible  instructional  technology  to 
students  with  disabilities.  It  will  be 
helpful  to  not  only  seek  a  clear  legal 
interpretation  of  the  ADA's 
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requirements  for  accessible  IT,  but  also 
to  connect  that  obligation  to  IDEA  and 
Section  504. 

Discussion:  As  indicated  in  the 
background  to  the  priority,  covered 
entities  often  seek  technical  assistance 
to  understand  the  relationship  between 
related  disability  laws.  In  order  for  the 
DBTACs  to  be  able  to  provide  the  tjrpe 
of  technical  assistance  identified  by  the 
conunenter,  the  priority  requires  the 
DBTACs  to  be  knowledgeable  about  a 
wide  array  of  disability-related  or 
disability  rights  laws,  including  IDEA 
and  Section  504.  In  addition,  the 
priority  emphasizes  the  importance  of 
the  DBTACs'  promotion  of  best 
practices  in  order  to  encourage 
educational  entities  to  acquire 
accessible  IT  even  when  they  are  not 
obligated  to  do  so.  Therefore,  no 
changes  are  necessary  to  address  the 
commenter's  concern  regarding  504  and 
IDEA  because  we  expect  the  DBTACs  to 
be  able  to  assist  schools  to  understand 
not  only  their  ADA  obligations,  but  also 
the  relationships  between  the  ADA, 
IDEA,  and  Section  504. 

In  regard  to  the  comment  of  the  need 
for  clear  legal  interpretation  of  the 
ADA'S  requirements  for  IT,  as  case  law 
and  policy  guidance  firom  responsible 
Federal  agencies  develop  on  the  subject 
of  the  application  of  the  ADA  to  IT,  the 
DBTACs  will  disseminate  this 
information  to  all  interested  parties. 

Changes:  None. 

Comment:  Does  education-based  IT 
include  accessible  textbooks  and 
accessibility  issues  related  to 
instructional  media  (e.g.,  captioning  and 
audio  description  of  video)? 

Discussion:  The  final  paragraph  of  the 
introduction  to  the  two  priorities 
provides  definitions  of  IT  and 
education-based  IT.  If  the  textbooks  and 
instructional  media  contemplated  by  the 
commenter  meet  the  definition  of  IT 
cited  in  this  paragraph,  then  they  would 
be  considered  education-based  IT. 

Changes:  None. 

Disability  and  Rehabilitation  Research 
Pro)ect  and  Centers  Program 

The  authority  for  Disability  and 
Rehabilitation  Research  Projects  (DRRP) 
is  contained  in  section  204  of  the 
Rehabilitation  of  1973,  as  amended  (29 
U.S.C.  762(g)  and  764(b)(4)).  The 
purpose  of  the  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program  is  to  plan  and  conduct 
research,  demonstration  projects, 
training  and  related  activities  to — 

(a)  Develop  methods,  procedures,  and 
rehabilitation  technology  that 
maximizes  the  full  inclusion  and 
integration  into  society,  employment, 
independent  living,  family  support,  and 


economic  and  social  self-sufficiency  of 
individuals  with  disabilities;  and 
(b)  Improve  the  effectiveness  of 
services  authorized  under  the  Act. 

Priorities  on  the  ADA  and  Accessible 
Education-Based  Information 
Technology  (IT) 

Public  Law  101-336,  the  Americans 
with  Disabilities  Act  (ADA),  enacted  on 
July  26, 1990,  prohibits  discrimination 
against  individuals  with  disabilities  in 
employment,  public  accommodations, 
transportation.  State  and  local 
government,  and  telecom  muni  cations. 
In  October  1991,  and  again  in  October 
1996,  NIDRR  awarded  five-year  grants  to 
establish  10  regional  Disability  and 
Business  Technical  Assistance  Centers 
(DBTACs).  These  centers  provide 
technical  assistance  and  training  on  all 
of  the  requirements  of  the  ADA  to 
covered  entities  and  individuals  with 
responsibilities  and  rights  imder  the 
ADA.  Currently,  there  is  one  DBTAC  in 
each  of  the  10  Department  of  Education 
regions.  For  FY  2001  NIDRR  is  funding 
10  new  DBTACs  that  will  maintain  the 
current  level  of  effort  on  providing 
information  and  technical  assistance  on 
the  ADA  as  well  as  add  a  special 
emphasis  in  the  area  of  education-based 
information  technology  (IT).  The 
purpose  of  this  special  eniphasis  is  to 
assist  covered  educational  entities  in 
providing  children,  youth,  and  adults 
with  disabilities  with  access  to  IT. 

NIDRR  is  funding  two  priorities 
toward  this  end.  The  first  will  establish 
a  national  center  on  accessible 
education-based  IT  that  will  operate  in 
collaboration  with  the  DBTACs  and  will 
provide  support  and  guidance  on 
education-based  accessible  IT  technical 
assistance  activities.  The  second  priority 
will  establish  10  new  DBTACs  and 
delineates  the  technical  assistance  and 
training  activities  required  of  them  to 
promote  the  successful  implementation 
of  the  ADA,  including  those  activities 
related  to  the  special  emphasis  on 
educational  institutions  and  accessible 
IT. 

For  the  piurposes  of  these  priorities, 
and  consistent  with  the  Clinger-Cohen 
Act  of  1996,  information  technology  is 
defined  to  include  any  equipment  or 
interconnected  system  or  subsystem  of 
equipment  that  is  used  in  the  automatic 
acquisition,  storage,  manipulation, 
management,  movement,  control, 
display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information.  It  includes  computer 
hardware,  software,  networks,  and 
peripherals  as  well  as  many  electronic 
and  communications  devices  commonly 
used  in  offices.  Education-based  IT 
refers  to  any  IT  that  is  used  by  either 


students  or  employees  of  educational 
entities,  including,  but  not  limited  to, 
teachers,  administrators,  and 
administrative  staff. 

Priority  1 :  National  Center  on  Accessible 
Education-Based  IT 

Backgroimd 

IT  plays^a  critical  role  in.  all 
educational  settings.  Regardless  of  their 
age,  students  who  cannot  access  IT  are 
operating  at  a  significant  disadvantage 
to  their  peers  who  can.  Recent  reports 
suggests  that,  regardless  of  age, 
educators  and  students  with  disabilities 
face  significant  IT  accessibility  issues 
("Computer  and  Internet  Use  Among 
People  with  Disabilities,"  Dr.  Stephen 
Kaye,  Disability  Statistics  Center, 
University  of  California-San  Francisco, 
published  by  NIDRR,  U.S.  Department 
of  Education,  March  2000;  and  "What 
are  the  Barriers  to  Use  of  Advanced 
Telecommunications  for  Students  with 
Disabilities  in  Public  Schools,"  Issue 
Brief  published  by  the  National  Center 
for  Education  Statistics,  U.S. 
Department  of  Education,  NCES  2000- 
42,  January  2000).  These  issues  can  be 
broken  down  into  two  types:  legal  and 
technological. 

Section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  prohibits 
discrimination  on  the  basis  of  disability 
in  any  program  or  activity  of  recipients 
of  Federal  financial  assistance.  Virtually 
all  school  districts  receive  Federal  funds 
and  have  been  required  to  comply  with 
Section  504  for  many  years.  The  ADA 
extends  this  prohibition  to  a  wider 
range  of  educational  entities;  however, 
with  some  exceptions,  the  ADA  does 
not  impose  any  major  new  requirements 
on  school  districts  and  other 
educational  entities  that  receive  Federal 
funds  and  are  covered  by  Section  504. 

The  ADA  requires  virtually  all 
educational  entities  to  ensure  that 
persons  with  disabilities  are  not 
excluded  from  participation  in,  or 
denied  the  benefits  of,  its  services, 
programs,  and  activities.  This  includes 
all  aspects  of  the  instructional 
environment,  emplojmieut 
relationships,  and  services  carried  out 
by  contractors.  When  IT  is  part  of  the 
programs,  services,  or  activities 
provided  by  the  educational  entity, 
those  entities  have  an  obligation  to 
ensure  that  the  hardware  and  software 
that  make  up  those  technologies  are 
accessible  to  all  users.  In  some 
instances,  educational  entities  may  be 
unaware  of  their  legal  obligation  to 
provide  accessible  IT  to  persons  with 
disabilities  who  enroll  or  seek  to  enroll 
in  their  programs.  Similarly,  persons 
with  disabilities  may  be  unaware  that 
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they  are  entitled  imder  the  ADA  to 
access  the  IT  of  the  educational  entity. 

It  may  also  be  the  case  that 
educational  entities  do  not  have  the 
information  they  need  to  either 
purchase  accessible  IT,  or  adapt  the  IT 
they  have  so  that  it  is  accessible  to 
students  or  employees  with  disabilities. 
Both  the  responsible  party  within  the 
educational  entity  (e.g.,  the  procurement 
officer,  related  services  personnel,  the 
teacher,  or  the  computer  lab  director) 
and  the  student,  or  employee  with  a 
disability,  may  be  imaware  that 
accessible  IT  exists  and  can  be 
purchased,  or  that  adaptations  may  be 
made  to  the  existing  IT  to  provide 
accessibility.  When  a  student  or 
employee  with  a  disability  uses  assistive 
technology  (e.g.,  an  augmentative 
communication  device),  the 
technological  problem  may  involve 
identifying  the  proper  interface  between 
the  educational  entity's  IT  and  the 
student  or  employee's  assistive 
technology.  In  these  instances, 
information  and  technical  assistance 
can  aid  the  educational  entity  to  provide 
accessible  IT. 

Some  educational  entities  may  also  be 
required  to  comply  with  the  standards 
for  accessible  technology  to  be  issued  by 
the  Access  Board,  as  required  by  Section 
508  of  the  Rehabilitation  Act.  Section 
508  requires  Federal  agencies  and 
departments  to  ensure  equal  access  to 
electronic  and  information  technology 
for  individuals  with  disabilities 
comparable  to  those  who  do  not  have 
disabilities,  imless  such  a  requirement 
would  cause  an  imdue  burden.  The 
Assistive  Technology  Act  (AT  Act) 
requires  that  States  receiving  assistance, 
including  sub-recipients  of  AT  Act 
funds,  under  the  AT  State  Grants 
program  comply  with  the  requirements 
of  section  508,  including  the  standards 
developed  by  the  Access  Board.  Each 
State  must  determine  whether  entities 
such  as  colleges  and  universities  or 
local  and  intermediate  school  districts 
are  considered  part  of  the  State  and 
^erefore,  must  comply  with  Section 
508  and  the  standards  as  published  by 
the  Access  Board. 


Priority  1 :  We  will  establish  a 
National  Center  on  Accessible 
Education-Based  IT  to  assist  educational 
entities  in  providing  persons  with 
disabilities  with  accessible  IT.  The 
Center  must: 

(1)  Develop  new  materials  and 
reformat  or  reprint  existing  materials  to 
assist  educational  entities  to  understand 
and  fulfill  their  legal  obligations  to 
provide  accessible  IT.  These  materials 
may  include,  but  are  not  Umited  to,  the 
ADA  self-evaluation  guide  for  schools. 
Section  504  and  ADA  guidance  for 
educational  entities,  technical  materials 
on  IT  access,  consumers'  guide  to 
accessible  IT,  and  technical  IT 
standards; 

(2)  Conduct  a  national  information 
dissemination  campaigif  to  raise 
awareness  on  accessible  education- 
based  IT  and  inform  target  audiences  on 
the  availability  of  technical  assistance 
fi-om  the  DBTACs  and  others.  This 
campaign  may  include,  but  is  not 
limited  to,  print  and  electronic  ads, 
newsletters,  presentations  at  national 
conferences,  and  regular  electronic 
communication  with  national 
organizations  to  update  them  on  legal 
and  technological  developments; 

(3)  Promote  the  procurement  by 
educational  entities  of  accessible 
information  technology  that  meets  the 
standards  for  section  508  or  universal 
design  principles; 

(4)  Coordinate  with  and  provide 
training,  materials,  and  technical 
assistance  to  the  DBTACs  in  support  of 
their  technical  assistance  efforts  to 
educational  entities  on  accessible  IT; 

(5)  Provide  training,  materials,  and 
technical  assistance  to  the  U.  S. 
Department  of  Education's  various  IT 
initiatives  including,  but  not  limited  to, 
the  Regional  Technology  in  Education 
Consortia,  Comprehensive  Regional 
Assistance  Centers,  the  Technology 
Literacy  Challenge  Fund,  Community 
Technology  Centers,  and  the  Preparing 
Tomorrow's  Teachers  to  Use 
Technology  Programs  in  order  to 
promote  accessibility  by  persons  with 
disabilities;  and 


In  carrying  out  these  activities,  the 
National  Center  on  Accessible 
Education-based  IT  must: 

•  Include  in  its  primary  target 
audience  elementsiry  and  secondary 
institutions,  and  postsecondary 
educational  entities  including,  but  not 
limited  to,  institutions  of  higher 
education,  proprietary  schools 
(particularly  those  offering  IT  training), 
and  adult  education  programs; 

•  Coordinate  with  NIDRR's 
Rehabilitation  Engineering  Research 
Centers  (RERCs)  on  Information 
Technology  Access  and 
Telecommunications  Access,  and  also 
with  NIDRR's  Information  Technology 
Technical  Assistance  and  Training 
Center; 

•  Coordinate  with  relevant  Federal 
agencies  responsible  for  the 
administration  of  public  laws  that 
address  access  to  and  usability  of 
education-based  IT  for  persons  with 
disabilities  including,  but  not  limited,  to 
the  General  Services  Administration, 
the  Access  Board,  the  Federal 
Communications  Commission,  the 
Department  of  Justice,  and  offices 
within  the  Department  of  Education 
including  the  Rehabilitation  Services 
Administration,  the  Office  of  Special 
Education  Programs,  and  the  Office  for 
Civil  Rights; 

•  Develop  and  maintain  a  web  site  to 
assist  educational  entities  to  understand 
and  fulfill  their  legal  obligations  related 
to  accessible  IT;  and 

•  Provide  information  and  technical 
assistance  consistent  with  other  IT 
accessibility  laws,  including,  but  not 
limited  to,  section  508  of  the 
Rehabilitation  Act. 

Priority  2:  Disability  and  Business 
Technical  Assistance  Centers 

Background 

Covered  entities  and  individuals  with 
responsibilities  and  rights  under  the 
ADA  continue  to  need  technical 
assistance  on  the  ADA.  The  demand  for 
technical  assistance  services  bom  the 
DBTACs  has  remained  high  since  1992 
(see  Table  1),  a  trend  that  will  likely 
continue  indefinitely. 


Table  1.— Summary  of  Selected  DBTAC  Technical  Assistance  and  Training  Activities  From  FY  1992  through 

FY  1999 


Fiscal  year 


1992 
1993 
1994 
1995 


Numt)er  of 

800  line 

calls 


20,000 
61,000 
75,700 
90,400 


Numt)er  of 
people 
trained 


Numl)er  of 

technical 

assistance 

efforts 


30,759 
63.341 
56,800 
64,870 


40,313 

79,964 

127,736 

152,395 


Numt>er  of 
hard  copy 
materials 
dissemi- 
nated 


188.842 
539.511 
698,040 
901,878 
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Table  1.— Summary  of  Selected  DBTAC  Technical  Assistance  and  Training  Activities  From  FY  1992  through 

FY  1999— Continued 


Fiscal  year 


1996 
1997 
1998 
1999 


Number  of 
800  line   . 
calls 


88,500 
91,534 
92,312 
90.839 


Number  of 
people 
trained 


64,502 
70,000 
86.000 
74.500 


Number  of 

technical 

assistance 

efforts 


135.000 
180.909 
157.126 
170.865 


Number  of 
hard  copy 
materials 
dissemi- 
nated 


1.800.000 

785.695 

1.082.294 

1.014.057 


Source:  Annual  Reports  of  NIDRR's  ADA  Technical  Assistance  Grantees  FY  1992-FY  1999. 


In  many  instances,  the  nat\u«  of  the 
technical  assistance  that  the  DBTACs 
provide  today  is  more  complex  than  the 
technical  assistance  they  provided  in 
the  years  shortly  after  the  passage  of  the 
ADA.  This  is  a  result  of  covered  entities 
seeking  to  stay  current  with  the  growing 
body  of  legal  precedents  as  well  as 
standards  and  policy  guidance  issued  by 
responsible  Federal  agencies.  However, 
there  are  still  many  covered  entities  that 
need  information  on  the  most 
fundamental  requirements  of  the  law. 
Subsequently,  DBTACs  must  continue 
to  provide  basic  information  about  the 
ADA  as  well  as  respond  to  more 
complex  requests  for  technical 
assistance  and  training. 

In  order  to  be  effective,  it  is  virtually 
imperative  that  the  DBTACs  exploit  the 


benefits  of  IT  and  stay  current  with  new 
developments  in  the  field.  For  example, 
the  DBTACs  use  web-based  programs  to 
carry  out  distance  learning  activities  in 
order  to  increase,access  to  and 
participation  in  their  information 
dissemination  efforts.  In  FY  1999  the 
DBTACs  and  the  ADA  Program 
Assistance  Coordinator's  web  sites 
received  over  870,001  visits.  While 
there  will  always  be  a  need  to  distribute 
hard  copies  of  materials,  the  DBTACs 
receive  increasing  numbers  of  requests 
for  electronic  copies  of  these  same 
materials.  They  also  respond  to 
technical  questions,  provide  training, 
and  participate  in  cooperative  efforts 
related  to  ADA  technical  assistance 
activities  using  electronic  media.  To 
carry  out  a  wide  variety  of  electronic 


and  web-based  technical  assistance  and 
training  activities,  the  DBTACs'  staffs 
must  have  a  sufficiently  high  level  of 
expertise  on  IT. 

The  DBTACs  provide  a  wide  range  of 
technical  assistance  services  such  as 
referrals,  consultation,  and  information 
dissemination.  They  also  issue 
newsletters  and  information  briefs,  and 
participate  in  discussion  groups  on  the 
Internet.  The  DBTACs  address  the  needs 
of  non-English  populations  by 
distributing  materials  that  have  been 
translated  into  other  languages  and 
employing  bilingual  information 
specialists  when  appropriate.  Table  2 
indicates  the  recipient  groups  of  the 
DBTACs  technical  assistance,  training, 
and  materials  distribution  activities  in 
FY  1999. 


Table  2.— Summary  of  Percentage  of  Technical  Assistance,  Training,  and  Materials  Distributed  to  Target 

Audience  by  DBTACs  in  FY  1999 


Target  audience 


Disability  entities 

Businesses 

Put>lic  entities 

Other 


Technical 
assistance 


50 
31 
14 

5 


TtBining 


44 

24 

23 

9 


Materials 
distributions 


45 
30 
18 

7 


Source:  Annual  Report  of  NIDRR's  ADA  Technical  Assistance  Grantees  FY  1999. 


In  addition,  the  DBTACs  carry  out 
public  awareness  activities  on  the  ADA 
and  the  services  provided  by  the 
DBTACs  through  a  variety  of  means 
including,  but  not  limited  to,  radio  and 
television  appearances,  presentations  at 
conferences,  and  the  production  of 
materials  for  newspaper  and  magazine 
articles.  When  it  enhances  their 
technical  assistance  activities,  the 
DBTACs  also  disseminate  ADA  research 
findings  generated  by  NIDRR-sponsored 
grantees  and  others. 

In  order  to  tailor  their  efforts  to  State 
and  local  needs  and  maximize  their 
resoxut;es,  DBTACs  also  work  to 
increase  the  capacity  of  State  and  local 
organizations  to  provide  technical 
assistance,  disseminate  information, 
provide  training,  and  promote 


awareness  of  the  ADA.  The  DBTACs 
have  established  at  least  one  affiliate  in 
every  State.  These  affiliates  carry  out 
their  activities  in  collaboration  with 
coalitions  of  organizations  interested  in 
promoting  the  implementation  of  the 
ADA.  In  addition,  the  DBTACs  support 
and  collaborate  with  Centers  for 
Independent  Living  (CILs)  to  assist  them 
in  implementing  the  ADA  through  the 
provision  of  technical  assistance  and 
training. 

The  DBTACs  rely,  to  the  maximum 
extent  possible,  on  existing  Federally- 
approved  materials  and,  through  a 
systematic  process  of  quality  control, 
ensure  the  legal  sufficiency  and 
accuracy  of  the  information 
disseminated  by  the  Centers  and  their 
affiliates.  DBTAC  services  and  activities 


are  accessible  to  all  individuals  with 
disabilities,  and  all  of  the  materials  they 
distribute  are  available  in  alternate 
formats.  The  DBTACs  also  share  a 
national  toll-free  telephone  niunber  that 
automatically  connects  the  caller  with  ' 
the  DBTAC  serving  the  caller's  area 
code.  Further,  the  DBTACs  meet  semi- 
annually to  coordinate  their  activities 
and  receive  briefings  from  Federal 
agencies  with  responsibilities  under  the 
ADA.  They  also  evaluate  their  technical 
assistance  efforts  using  the  ADA  Impact 
Measurement  System  (AIMS).  AIMS 
uses  a  follow-up  telephone  survey  and 
a  postcard  siu^^ey  to  measure  the  impact 
that  the  DBTACs'  technical  assistance 
has  had  on  its  customers  and  their  level 
of  satisfaction  with  the  services  that  the 
DBTACs  provided.  AIMS  are  ciurenUy 
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maintained  by  one  of  the  DBTACs.  The 
proposed  priority  includes  an  optional 
activity  authorizing  a  DBTAC  to 
maintain  AIMS  over  the  proposed 
project  period.  From  among  those 
DBTAC  applicants  who  propose  to 
maintain  AIMS  over  the  project  period, 
the  application  evaluation  process  will 
select  one  successful  applicant  to  carry 
out  this  activity. 

Since  1991,  the  DBTACs  have 
provided  technical  assistance  and 
training  to  educational  entities  on  their 
responsibilities  under  the  ADA.  In  1994, 
NIDRR  funded  a  training  project  on  the 
ADA  for  schools  and  supported  the  U.S. 
Department  of  Education  Office  for  Civil 
Rights'  development  and  publication  of 
an  ADA  self-evaluation  guide  for  public 
elementary  and  secondary  schools.  A 
toll-free  ADA  hotline  specifically  for 
school  systems,  that  originated  with  the 
schools  training  project,  is  still  in 
operation  through  the  Region  I  DBTAC. 
The  special  emphasis  that  is  being 
placed  on  the  DBTACs  to  provide 
technical  assistance  on  accessible  IT  to 
educational  entities  represents  an 
expansion  of  their  technical  assistance 
efforts.  In  those  instances  where  the 
requisite  assistance  is  a  matter  of 
helping  the  entity  to  understand  its  legal 
obligation,  NIDRR  expects  the  DBTACs 
to  provide  accurate  information  to  the 
educational  entity  on  the  requirements 
of  the  ADA.  In  those  instances  where 
the  requisite  assistance  is  technical  and 
involves  assisting  the  entity  to  procure, 
create,  adapt,  maintain  or  evaluate  the 
accessibility  of  their  IT.  NIDRR  expects 
the  DBTACs  to  possess  the  requisite 
technical  expertise  or  develop 
partnerships  with  agencies  and 
organizations  who  have  the  necessary 
technical  expertise. 

The  DBTACs  routinely  receive 
inquiries  that  involve  disability-related 
laws  or  disability  rights  laws  other  than 
the  ADA.  In  some  of  these  instances,  the 
inquiry  concerns  the  interaction 
between  the  ADA  and  disability-related 
laws  such  as  the  Family  and  Medical 
Leave  Act  or  the  Worker's 
Compensation  Act.  In  other  instances, 
individuals  with  a  disability  may 
believe  that  their  civil  rights  have  been 
violated,  but  are  not  sure  of  the 
controlling  authority.  For  example, 
individuals  with  a  disability  may  want 
to  know  about  their  landlord's 
responsibility  to  make  their  apartment 
accessible.  In  this  case,  in  order  to 
provide  appropriate  technical 
assistance,  the  DBTAC  must  be 
sufficiently  familiar  with  not  only  the 
ADA,  but  also  the  Fair  Housing  Act. 
Thus  to  respond  directly  or  to  refer  the 
inquirer  to  an  expert  source  of  technical 
assistance,  the  DBTACs  must  be 


knowledgeable  about  a  wide  array  of 
disability-related  or  disability  rights 
laws. 

Priority  2:  We  will  establish  a 
Regional  DBTAC  in  each  of  the 
Department  of  Education  10  regions  to 
facilitate  implementation  of  the  ADA. 
Each  center  must: 

(1)  Provide  technical  assistance  and 
training  and  disseminate  information  to 
individuals  and  entities  with 
responsibilities  and  rights  under  the 
ADA  on  the  ADA's  requirements  as  well 
as  developments  in  case  law.  policy, 
and  implementation; 

(2)  Increase  the  capacity  of 
organizations,  at  the  State  and  local 
level,  including  CILs,  to  provide 
technical  assistance  and  training  on, 
disseminate  information  on,  and 
promote  awareness  of  the  ADA; 

(3)  Promote  awareness  of  the  ADA 
and  the  availability  of  services  provided 
by  the  DBTACs.  other  NIDRR-sponsored 
ADA  grantees,  and  other  Federal 
information  sources  on  the  ADA; 

(4)  Provide  technical  assistance  and 
training  and  disseminate  information  on 
legal  obligations  of  educational  entities 
to  provide  accessible  IT  to  students  and 
employees; 

(5)  Provide  technical  assistance  to 
educational  entities  to  enable  them  to 
conduct  self-evaluations  on  the 
accessibility  of  their  IT; 

(6)  Provide  technical  assistance,  either 
directly  or  through  referral,  on  how  to 
make  existing  IT  accessible  and  ensure 
that  new  IT  acquisitions  are  accessible; 

(7)  Promote  "best  practices"  by 
encouraging  educational  entities  to 
purchase  IT  consistent  with  the 
standards  issued  by  the  Access  Board 
under  Section  508  or  universal  design 
principles,  regardless  of  whether  they 
have  a  legal  obligation  to  do  so; 

(8)  Provide  information  to 
independent  living  centers.  Parent 
Training  Information  Centers,  and  the 
Regional  Resource  Centers  on  accessible 
education-based  IT;  and 

(9)  Form  regional  partnerships  among 
Assistive  Technology  Act  grantees. 
RERCs.  Office  of  Special  Education 
Programs'  technology  grantees,  and 
other  pertinent  educational 
organizations  and  agencies  to  guide, 
coordinate,  and  if  appropriate,  carry  out 
technical  assistance  activities  in  each 
region. 

In  carrying  out  these  activities  each 
DBTAC  must: 

•  Involve  individuals  with 
disabilities,  parents  or  other  family 
members  of  individuals  with 
disabilities,  in  all  phases  of  the  design 
and  operation  of  the  DBTAC  to  the 
maximum  extent  possible; 


•  Be  knowledgeable  about  a  wide 
array  of  disability-related  or  disability 
rights  laws  including,  but  not  limited  to. 
sections  504  and  508  of  the 
Rehabilitation  Act,  the  Individuals  with 
Disabilities  Education  Act,  the  Air 
Carriers  Access  Act,  section  255  of  the 
Telecommunications  Act,  section  188  of 
the  Workforce  Investment  Act,  the  Fair 
Housing  Act.  the  Family  and  Medical 
Leave  Act.  the  AT  Act,  and  workers' 
compensation  laws; 

•  Coordinate  its  activities  with  the 
National  Center  on  Accessible 
Education-based  IT,  and  Federal 
agencies  including,  but  not  limited  to, 
the  Department  of  Justice,  the  Equal 
Employment  Opportunity  Commission, 
the  Department  of  Transportation,  the 
Federal  Communications  Commission, 
the  Access  Board,  the  Department  of 
Education's  Office  for  Civil  Rights,  the 
President's  Committee  on  Employment 
of  Persons  with  Disabilities,  the 
National  Council  on  Disability,  and 
other  offices  within  the  Department  of 
Education  including  the  Rehabilitation 
Services  Administration,  and  the  Office 
of  Special  Education  Programs; 

•  Provide  performance  accountability 
data  on  a  monthly  and  annual  basis  as 
requested  by  NIDRR; 

•  Distribute  services  and  resources 
equitably — taking  into  account 
population  and  size — among  each  State 
in  its  region; 

•  Address  the  needs  of  non-English 
speaking  populations;  emd 

•  Include  in  their  target  audience  for 
activities  (4),  (5).  (6)  and  (7):  elementary 
and  secondary  institutions,  and 
postsecondary  educational  entities 
including,  but  not  limited  to, 
institutions  of  higher  learning, 
proprietary  schools  (particularly  those 
offering  IT  training),  and  adult 
education  programs. 

In  carrying  out  its  evaluation 
activities,  a  DBTAC  may  maintain  the 
ADA  Impact  Measurement  System. 

Additional  Selection  Criterion  for  the 
DBTACs  and  the  National  Center  on 
Accessible  Education-Based  IT 
Priorities 

We  will  use  the  selection  criteria  in 
34  CFR  350.54  to  evaluate  applications 
under  this  program.  In  evaluating 
applications  for  the  DBTACs  and  the 
National  Center  on  Accessible 
Education-based  IT  and,  we  will  also 
use  the  following  factor  under  the 
project  staff  criterion.  In  determining 
the  quality  of  the  project  staff,  we  will 
consider  the  extent  to  which  key 
personnel  have  expert  knowledge  about 
state-of-the-art  IT  to  conduct  all 
proposed  activities. 
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Disability  and  Rehabilitation  Research 
Project  and  Centers  Program 

The  purpose  of  the  DRRP  program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  to: 

(a)  Develop  methods,  procedures,  and 
rehabilitation  technology  that 
maximizes  the  full  inclusion  and 
integration  into  society,  employment, 
independent  living,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities;  and 

(b)  Improve  the  effectiveness  of 
services  authorized  under  the  Act. 

Additional  Selection  Criterion 

We  will  use  the  selection  criteria  in 
34  CFR  350.54  to  evaluate  applications 
under  these  programs.  The  maximum 
score  for  all  the  criteria  is  100  points; 
however,  we  will  also  use  the  following 
criterion  so  that  up  to  an  additional  ten 
points  may  be  earned  by  an  applicant 
for  a  total  possible  score  of  110  points. 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 


effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  this  absolute  priority.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

Thus,  for  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is.  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent.  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 


ocfo.ed.gov/fedreg.htm  Http:// 
www.ed.gov/news.html  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  fi*ee  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
fi-ee,  at  1-888-293-6498;  or  in  the 
Washington,  IX;,  area  at  (202)  512-1530. 
Note:  The  official  version  of  the  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.htntl 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.133D,  Disability 
Rehabilitation  Research  Project) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(4). 

Dated:  December  26,  2000. 
Curtis  L.  Richards, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  01-86  Filed  1-4-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  1271 
[Doctot  No.  97N-484P] 

Currant  Good  Tissue  Practice  for 
Manufacturers  of  Human  Cellular  and 
Tissue-Based  Products;  Inspection 
and  Enforcement 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule.  • 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  new 
regulations  to  require  manufacturers  to 
foUow  cuirent  good  tissue  practice, 
which  includes  methods  used  in,  and 
the  facilities  and  controls  used  for,  the 
manufacture  of  human  cellular  and 
tissue-based  products;  recordkeeping; 
and  the  establishment  of  a  quality 
program.  The  agency  is  also  proposing 
new  regulations  pertaining  to  labeling, 
reporting,  inspections,  and  enforcement 
that  will  apply  to  manu&cturers  of 
those  hiunan  cellular  and  tissue-based 
products  that  the  agency  is  proposing  to 
regulate  solely  imder  the  authority  of 
the  Public  Health  Service  Act  (PHS  Act) 
and  not  as  biological  drugs  or  as 
devices.  The  agency's  actions  are 
intended  to  improve  protection  of  the 
public  health  while  permitting 
significant  innovation  and  keeping 
r^ulatory  burden  to  a  minimum. 
DATES:  Submit  written  comments  on  the 
proposed  rule  by  May  8,  2001.  Submit 
written  comments  on  the  information 
collection  provisions  by  February  7, 
2001. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  comments  on  the  information 
collection  provisions  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  Washington.  DC  20503, 
Attn:  Wendy  Taylor,  Desk  Officer  for 
FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

FDA  is  in  the  process  of  establishing 
a  comprehensive  new  system  for 


regulating  human  cellular  and  tissue- 
based  products.  In  an  earlier  related 
rulemaking,  the  agency  proposed  to 
define  a  human  cellular  or  tissue-based 
product  as  a  "product  containing  or 
consisting  of  human  cells  or  tissues  that 
is  intended  for  implantation, 
transplantation,  infusion,  or  transfer 
into  a  human  recipient  *  *  *" 
("Suitability  Determination  for  Donors 
of  Human  Cellular  and  Tissue-based 
Products,"  proposed  rule  (64  FR  52696, 
September  30,  1999),  hereinafter 
"donor-suitability  proposed  rule"). 
"Transfer"  is  a  term  used  with  respect 
to  reproductive  cells  and  tissues,  and 
has  also  been  defined  in  another  related 
proposal  ("Establishment  Registration 
and  Listing  for  Manufacturers  of  Hiunan 
Cellular  and  Tissue-based  Products," 
proposed  rule  (63  FR  26744  at  26754, 
May  14,  1998),  hereinafter  "registration 
proposed  rule"). 

Examples  of  human  cellular  and 
tissue-based  products  include  cadaveric 
ligaments,  skin,  bone,  dura  mater,  heart 
valves,  corneas,  blood  hematopoietic 
stem  cells,  manipulated  autologous 
chondrocytes,  and  spermatozoa.  Certain 
exclusions  from  the  definition  of  human 
cellular  and  tissue-based  products  may 
be  applicable  and  have  been  discussed 
in  earlier  rulemakings  (registration 
proposed  rule,  63  FR  26744  at  26748; 
donor-suitability  proposed  rule,  64  FR 
52696  at  52700). 

The  regulations  now  being  proposed 
woidd  require  all  human  cellular  and 
tissue-based  products  to  be 
manufactured  in  compliance  with 
current  good  tissue  practice  (CGTP).  The 
proposal  also  contains  provisions 
relating  to  establishment  inspection  and 
enforcement,  as  well  as  certain  labeling 
and  reporting  requirements,  which 
would  be  appUcable  to  those  hiunan 
cellular  and  tissue-based  products  that 
the  agency  is  proposing  to  regulate 
solely  under  the  authority  of  section  361 
of  the  PHS  Act  and  not  as  biological 
drugs  or  devices. 

Tne  agency  also  requests  consultation 
from  the  States  on  any  preemption 
issues  raised  by  the  proposed  CGTP 
rule,  specifically  with  regard  to:  (1)  the 
need  for  CGTP  requirements  to  prevent 
communicable  disease  transmission 
through  human  cellular  and  tissue- 
based  products;  (2)  alternatives  that 
would  limit  the  scope  of  such  national 
requirements  or  otherwise  preserve 
State  prerogatives  and  authority;  and  (3) 
any  other  issues  raised  by  this  proposed 
rule  that  could  affect  State  laws  and 
authorities. 

A.  Background 

In  February  1997,  FDA  proposed  a 
new,  comprehensive  approach  to  the 


regulation  of  human  cellular  and  tissue- 
based  products.  The  agency  announced 
its  regulatory  plans  in  two  documents: 
"Reinventing  the  Regulation  of  Human 
Tissue"  and  "A  Proposed  Approach  to 
the  Regulation  of  Cellular  and  Tissue- 
based  Products"  (hereinafter  "proposed 
approach  document").  FDA  requested 
written  comments  on  its  proposed 
approach  and,  on  March  17,  1997,  held 
a  public  meeting  to  solicit  information 
and  views  from  the  interested  public  (62 
FR  9721,  March  4,  1997). 

Since  that  time,  the  agency  has 
published  two  proposed  rules  that 
would  implement  aspects  of  the 
proposed  approach.  On  May  14, 1998, 
the  agency  proposed  regulations  that 
would  create  a  new,  unified  system  for 
registering  establishments  that 
manufacture  human  cellular  and  tissue- 
based  products  and  for  listing  their 
products  (registration  proposed  rule  at 
63  FR  26744).  On  September  30, 1999, 
FDA  proposed  regulations  that  would 
require  most  cell  and  tissue  donors  to  be 
tested  and  screened  for  relevant 
communicable  diseases  (donor- 
suitability  proposed  rule  at  64  FR  52696 
at  52719). 

With  the  present  rulemaking,  the 
agency  is  completing  the  set  of 
proposals  that  would  implement  the 
new  regulatory  scheme.  In  the  proposed 
approach  document,  the  agency  stated 
that  it  would  require  that  cells  and 
tissues  be  handled  according  to 
procedures  designed  to  prevent 
contamination  and  to  preserve  tissue 
function  and  integrity.  Thus,  the  agency 
is  now  proposing  to  require  that 
establishments  that  manufacture  human 
cellular  or  tissue-based  products  comply 
with  CGTP,  which  would  include, 
among  other  things,  proper  handling, 
processing,  labeling,  and  recordkeeping 
procedures.  In  addition,  the  proposed 
regulations  would  require  each 
establishment  to  maintain  a  "quality 
program"  to  ensure  compliance  with 
CGTP. 

The  proposed  CGTP  regulations 
would  be  contained  in  title  21  CFR  in 
new  part  1271,  along  with  provisions 
relating  to  establishment  registration 
and  donor  suitability  that  have  been 
proposed  previously.  Subpart  A  of  part 
1271  would  set  forth  scope  and  purpose 
as  well  as  definitions.  Subpart  B  of  part 
1271  would  contain  registration 
procedures.  Subpart  C  of  part  1271 
would  set  forth  provisions  for  the 
screening  and  testing  of  donors  in  order 
to  determine  their  suitability.  Subpart  D 
of  part  1271  would  contain  the 
provisions  on  CGTP  now  being 
proposed.  Subpart  E  of  part  1271  would 
contain  certain  labeling  and  reporting 
requirements  and  subpart  F  of  part  1271 
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would  contain  the  inspection  and  ' 
enforcement  provisions  applicable  to 
those  human  cellular  and  tissue-based 
products  regulated  solely  under  the 
authority  of  section  361  of  the  PHS  Act. 
The  agency  proposes  to  revoke  part 
1270  (21  CFR  part  1270),  which  will  be 
superseded  by  new  part  1271. 

B.  The  Tiered,  Risk-Based  Regulatory 
Approach 

The  proposed  approach  document  set 
out  a  tiered  regulatory  scheme,  under 
which  human  cellular  and  tissue-based 
products  would  be  subject  to  an 
appropriate  level  of  regulation  based  on 
the  degree  of  risk  and  the  necessity  for 
FDA  review.  Certain  human  cellular  and 
tissue-based  products  (e.g.,  tissues  that 
are  more  than  minimally  manipulated) 
would  be  regulated  as  biological  drugs 
or  medical  devices  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
and/or  section  351  of  the  PHS  Act  (42 
U.S.C.  262),  and  thus  would  be  subject 
to  premarket  review  procedures,  among 
other  requirements.  FDA  is  proposing  to 
regulate  other  human  cellular  and 
tissue-based  products  solely  under  the 
authority  of  section  361' of  the  PHS  Act 
(42  U.S.C.  264),  which  authorizes  the 
agency  to  issue  regulations  to  prevent 
the  introduction,  transmission\  or 
spread  of  communicable  diseases. 
(These  products  are  referred  to  in  this 
document  as  "361  products.") 

The  proposed  tissue  regulations 
would  apply  to  a  wide  range  of  human 
cells  and  tissues.  To  simplify 
terminology,  the  proposed  regulations 
refer  generally  to  all  human  cells  and 
tissues,  including  reproductive  tissue, 
as  "products,"  and  refer  to  persons  who 
recover,  screen,  test,  process,  store, 
label,  package,  or  distribute  human 
cellular  and  tissue-based  products  as 
"manufactiuers."  The  term  "product"  is 
a  term  of  art  coined  under  Section  351 
of  the  PHS  Act.  i.e..  "biological 
product,"  while  the  term 
"manufacturer"  is  used  in  FDA's 
current  regulations  that  affect  biological 
products,  drugs,  and  devices.  However, 
Section  361  of  the  PHS  Act,  which  gives 
FDA  the  authority  to  make  and  enforce 
regulations  to  prevent  the  spread  of 
communicable  disease,  does  not  require 
use  of  the  term  "product"  to  define  its 
scope.  The  agency  has  received 
comments  to  the  first  two  proposed 
rules  to  implement  the  proposed 
approach  objecting  to  the  use  of  the 
terms  "product"  and  "manufactiuer"  as 
applied  to  human  cells  and  tissues.  In 
finalizing  these  rules,  the  agency  will 
consider  whether  alternative 
terminology  to  describe  the  scope  of  the 
regulations  should  be  used. 


FDA  anticipates  that  determining  the 
regulatory  process  for  certain  cellular 
and  tissue-based  products  may  be 
complicated.  To  help  answer  questions 
about  how  a  particular  cellular  or  tissue- 
based  product  will  be  regulated,  the 
agency  developed  the  Tissue  Reference 
Group  (TRG).  The  TRG  is  composed  of: 
(1)  Three  representatives  from  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER);  (2)  three 
representatives  frt>m  the  Center  for 
Devices  and  Radiological  Health 
(CDRH);  (3)  the  product  jurisdictional 
officer  from  each  Center;  and  (4)  a 
liaison  from  the  agency's  Office  of  the 
Chief  Mediator  and  Ombudsman 
(OCMO),  a  nonvoting  member.  Other 
FDA  staff  attend  the  TRG  meetings  as 
needed  to  discuss  issues  related  to 
products  in  their  area  of  expertise.  The 
TRG  provides  a  single  reference  point 
and  makes  recommendations  to  the 
center  directors  regarding  product 
jurisdiction  of  specific  tissue. 

In  addition,  FDA  recognizes  that 
further  public  discussion  of  how  the 
proposed  tissue  regulations  would  be 
applied  to  certain  categories  of  human 
cells  and  tissues  may  be  warranted  due 
to  the  complexity  or  sensitivity  of  the 
issues.  For  example,  the  agency  held  a 
public  meeting  to  discuss  how  proposed 
definitions  for  "minimally 
manipulated"  and  "homologous  use" 
should  be  applied  to  human  bone 
allograft  products  on  August  2,  2000. 
FDA  intends  to  provide  further 
opportunities  for  public  discussion  of 
how  the  regulatory  approach  should  be 
applied  to  reproductive  cells  and  tissue. 
FDA  anticipates  that  there  may  be 
additional  needs  for  discussion  through 
public  meetings,  public  hearings,  or 
guidance  as  the  agency  implements  the 
new  regulations.  The  regulatory 
categories  applicable  to  human  cellular 
and  tissue-based  products  are  discussed 
in  greater  detail  in  the  registration  and 
donor-suitability  proposed  rules  (63  FR 
26744  at  26746;  64  FR  52696  at  52698). 

Under  the  regulatory  scheme  being 
proposed  at  part  1271,  all  human 
cellular  and  tissue-based  products, 
regardless  of  the  regulatory  category  in 
which  they  belong,  would  be  subject  to 
certain  core  requirements  designed  to 
address  concerns  common  to  all  such 
products.  (These  core  requirements  will 
cover  registration  procedures,  donor 
testing  and  screening,  and  CGTP,  and 
will  be  in  subparts  B,  C,  and  D  of  part 
1271.)  Because  of  their  nature  as 
derivatives  of  the  human  body,  all 
human  cellular  and  tissue-based 
products  pose  a  potential  risk  of 
transmitting  communicable  diseases. 
Thus,  the  donor-suitability  proposed 
rule  would  require  that  most  cell  and 


tissue  donors  be  tested  and  screened  for 
evidence  of  relevant  communicable- 
disease  infection.  Similarly,  the  CGTP 
regulations  now  being  proposed  are 
designed  to  prevent  the  introduction, 
transmission,  and  spread  of 
communicable  diseases.  For  example, 
compliance  with  CGTP  would  require 
such  precautions  as  cleaning  of  facilities 
and  equipment,  storage  procedures 
designed  to  prevent  product  mix-ups, 
and  controls  over  processing  to  prevent 
product  contamination  and  impairment 
to  function  or  integrity. 

Those  human  cellular  or  tissue-based 
products  regulated  solely  under  the 
authority  of  section  361  of  the  PHS  Act 
would  be  subject  only  to  the 
requirements  contained  in  part  1271.  In 
contrast,  hiunan  cellular  or  tissue-based 
products  regulated  as  devices  or 
biological  (frugs  would  be  subject  not 
only  to  the  core  requirements  contained 
in  subparts  B,  C,  and  D  of  part  1271,  but 
also  to  other  applicable  statutory  and 
regulatory  requirements. 

C.  Legal  Authority 

FDA  is  proposing  to  issue  these  new 
regulations  under  die  authority  of 
section  361  of  the  PHS  Act.  Under 
section  361  of  the  PHS  Act,  FDA  may 
make  and  enforce  regulations  necessary 
to  prevent  the  introduction, 
transmission,  or  spread  of 
communicable  diseases  between  the 
States  or  from  foreign  countries  into  the 
States.  (See  sec.  1,  Reorg.  Plan  No.  3  of 
1966  at  42  U.S.C.  202  for  delegation  of 
section  361  of  the  PHS  Act  authority 
from  the  Surgeon  General  to  the 
Secretary,  Health  and  Human  Services; 
see  21  CFR  5.10(a)(4)  for  delegation 
from  the  Secretary  to  FDA.)  Intrastate 
transactions  may  also  be  regulated     _^^ 
under  section  361  of  the  PHS  Act.  (See   " 
Louisiana  v.  Mathews,  427  F.  Supp.  174, 
176  (E.D.  U.  1977).) 

Certain  diseases,  such  as  those  caused 
by  the  hiunan  immunodeficiency  virus 
(HIV)  and  the  hepatitis  B  and  C  viruses, 
may  be  transmitted  through  the 
implantation,  transplantation,  infusion, 
or  transfer  of  human  cellular  or  tissue- 
based  products  derived  from  infected 
donors.  The  agency  has,  in  an  earlier 
rulemaking,  proposed  that  most  cell  and 
tissue  donors  be  screened  and  tested  for 
these  and  other  relevant  communicable 
diseases  (donor-suitability  proposed 
rule,  64  FR  52696  at  52720).  However, 
donor  screening  and  testing,  although 
crucial,  are  not  sufficient  to  prevent  the 
transmission  of  disease  by  human 
cellular  and  tissue-based  products. 
Rather,  each  step  in  the  manufacturing 
process  needs  to  be  controlled.  Errors  in 
labeling,  mix-ups  of  testing  records, 
failure  to  adequately  clean  work  areas, 
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■9  and  feulty  packaging  are  all  examples  of 
improper  practices  that  could  lead  to  a 
product  capable  of  transmitting  disease 
to  its  recipient.  Similarly,  as  noted  in 
the  proposed  approach  document, 
improper  handling  of  a  human  cellular 
or  tissue-based  product  can  lead  to 
bacterial  contamination  of  the  product 
or  to  cross-contamination  between 
products. 

In  addition  to  the  direct  transmission 
of  communicable  disease  agents  by 
human  cellular  and  tissue-based 
products  to  their  recipients,  the  agency 
is  also  concerned  about  the  spread  of 
communicable  disease  through  the  use 
of  products  whose  function  or  integrity 
have  been  impaired.  When  a  product 
does  not  work  in  a  patient  because  it  has 
not  been  manufactured  properly,  the 
risk  of  introducing,  transmitting,  or 
spreading  a  commimicable  disease  is 
increased  each  time  a  procedure  is 
repeated  for  at  least  two  reasons:  (1) 
Despite  the  best  controls,  there  is  a  risk, 
albeit  smaller  than  without  controls,  of 
communicable  disease  transmission, 
and  (2)  a  procedure  for  transfer  or 
transplant  can  carry  an  independent  risk 
of  communicable  disease  transmission. 
For  example,  use  of  a  product  whose 
function  or  integrity  may  have  been 
compromised  could  create  a 
circumstance  that  increases  a  patient's 
need  for  an  additional  transfer  or 
transplant  attempt.  A  repeat  surgical 
procedure  necessitated  by  the  damaged 
product  would  further  expose  the 
patient  to  the  additional  conmumicable 
disease  risks  inherent  in  any  such 
procedure.  Moreover,  a  patient  in  a 
weakened  state  from  the  first 
unsuccessful  procedure  is  at  greater  risk 
of  contracting  a  communicable  disease 
__to^fixperiencing  a  repeat  procedure. 
Tnerefore,  the  agency  considers  that 
requirements  aimed  at  maintaining 
product  function  and  integrity  are 
necessary,  and  thus  may  be  issued 
imder  section  361  of  the  PHS  Act. 
The  proposed  CGTP  regulations 
woidd  govern  the  methods  used  in,  and 
the  fecilities  and  controls  used  for,  the 
manufacture  of  human  cellular  and 
tissue-based  products.  CGTP 
requirements  are  a  fundamental 
component  of  FDA's  risk-based 
approach  to  regidating  hiunan  cellular 
and  tissue-based  products.  Products  that 
the  agency  is  proposing  to  regulate 
solely  under  section  361  of  the  PHS  Act 
and  proposed  part  1271,  would  be 
subject  to  less  rigorous  agency  oversight 
than  products  also  regulated  imder  the 
act  and/or  section  351  of  the  PHS  Act. 
By  requiring  that  361  products  be 
manufactured  in  compliance  with 
CGTP,  in  combination  with  the  other 
proposed  requirements  in  part  1271,  the 


agency  can  be  assiu«d  that  361  products 
are  subject  to  sufficient  regulatory 
controls  to  protect  the  public  health. 

FDA  is  proposing  that  the  CGTP 
regulations  would  supplement,  but  not 
supersede,  the  current  good 
manufacturing  practice  (CGMP)  and 
quality  system  (QS)  regulations 
applicable  to  drugs  and  devices  in  parts 

210,  211,  and  820  (21  CFR  parts  210, 

211,  and  820).  Under  the  proposed  rule, 
human  cellular  and  tissue-based 
products  regidated  as  biological  drugs 
under  the  act  and  section  351  of  the 
PHS  Act.  or  as  devices  under  the  act. 
would  have  to  be  manufactured  in 
accordance  with  CGTP,  in  addition  to 
existing  requirements.  Thus,  in  keeping 
with'the  plan  outlined  in  the  proposed 
approach  document,  those  products 
regulated  as  biological  drugs  or  devices 
would  be  subject  to  more 
comprehensive  regulation  of 
manufacturing  than  the  361  products. 

In  the  donor-suitability  proposed  rule, 
the  agency  proposed  to  amend  the 
existing  CGMP  regidations  for  driigs  and 
the  QS  requirements  for  devices  to 
incorporate  the  testing  and  screening 
provisions  of  proposed  part  1271, 
subpart  C.  At  that  time,  in  order  to 
obviate  the  need  for  further  revisions,^ 
the  agency  also  proposed  to  amend 
those  sections  to  incorporate  the  current 
good  tissue  practice  procedures  of 
proposed  part  1271  subpart  D.  In 
amending  the  CGMP  and  QS 
regulations,  FDA  is  relying  both  on  the 
authority  provided  by  section  361  of  the 
PHS  Act  to  make  regulations  to  prevent 
the  spread  of  conununicable  disease, 
and  on  its  authority  imder  the  act  to 
issue  CGMP  regulations  (section 
301(a)(2)(B)  and  (h)  of  the  act)  (21  U.S.C. 
351(a)(2)(B)  and  (h)),  section  520(f)(1)  of 
the  act  (360)(f)(l));  section  701  of  the  act 
(21  U.S.C.  371)). 

Under  proposed  21  CFR  210.1(c),  the 
manufacturer  of  a  human  cellular  or 
tissue-based  product  regulated  as  a  drug 
or  biological  drug  would  be  required  to 
comply  with  the  CGTP  procedures  in 
part  1271,  subpart  D  (donor  suitability 
proposed  rule,  (64  FR  52696  at  52699 
and  52719)).  Likewise,  under  proposed 
21  CFR  820.1,  the  manufacturer  of  a 
human  cellular  or  tissue-based  product 
regulated  as  a  device  would  be  reqiiired 
to  comply  with  the  same  procedures 
(donor  suitability  proposed  rule  (64  FR 
52696  at  52699  and  52719)).  If  the 
manufactiu«r  failed  to  follow  the  CGMP 
requirements,  including  the  good  tissue 
practice  procedxires  in  part  1271,  the 
product  would  be  adulterated  imder 
section  501(a)(2)(B)  of  the  act. 

FDA  is  also  relying  on  its  authority 
under  section  361  of  the  PHS  Act  to 
propose  several  reporting,  labeling. 


inspection,  and  enforcement  provisions. 
Because  products  regulated  under  the 
act  and/or  section  351  of  the  PHS  Act, 
are  subject  to  similar  regulation 
requirements,  these  provisions  would 
apply  only  to  361  products.  Proposed 
subpart  E  of  part  1271  contains 
regulations  on  reporting  and  labeling 
pertaining  to  361  products  and  is 
discussed  in  section  III  of  this 
document.  Proposed  subpart  F  of  part 
1271  contains  inspection  and 
enforcement  provisions  also  applicable 
only  to  361  products;  the  relevant 
discussion  appears  in  section  IV'of  this 
document. 

n.  Summary  of  the  Proposed  CGTP 
Regulations 

The  regulations  being  proposed 
would  require  manufacturers  of  human 
cellular  and  tissue-based  products  to 
follow  CGTP,  which  includes  proper 
handling,  processing,  storage,  and 
labeling  of  human  cellular  and  tissue- 
based  products,  recordkeeping,  and  the 
establishment  of  a  quality  program.  The 
proposed  CGTP  regulations  are  designed 
to  address  issues  common  to  all  human 
cellular  and  tissue-based  products,  and 
so  are  intentionally  broad  in  scope.  The 
agency  anticipates  that,  as  it  implements 
the  new  regulations,  there  may  be 
additional  need  for  discussion,  through 
public  meetings,  public  hearings,  or 
guidance,  of  how  these  general 
regulations  would  apply  to  specific 
types  of  products.  In  addition,  there 
may  be  specific  elements  of  these 
proposed  requirements  that  some 
readers  may  not  consider  appropriate  to 
general  application.  The  agency 
welcomes  conunents  that  will  assist  it  in 
achieving  the  proper  balance  between 
generality  and  specificity  in  these 
regulations. 

A.  General  Pmvisions  (Proposed 
§§1271.150  and  1271.155} 

Proposed  §  1271.150  contains  general 
provisions  intended  to  aid  in  the 
interpretation  of  the  requirements 
contained  in  subparts  C  and  D  of  part 
1271.  Proposed  §  1271.155  sets  out  the 
procedures  for  obtaining  an  exemption 
or  variance  from  one  or  more  of  these 
requirements. 

1 .  Current  Good  Tissue  Practice 
(Proposed  §  1271.150(a)) 

Proposed  §  1271.150(a)  states  that 
CGTP  requirements  govern  the  methods 
used  in,  and  the  facilities  and  controls 
used  for,  the  manufacture  of  human 
cellular  and  tissue-based  products. 
CGTP  requirements  are  intended  to 
prevent  the  introduction,  transmission, 
and  spread  of  communicable  disease 
through  the  use  of  human  cellular  and 
tissue-based  products  by  helping  to 
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ensure  that:  (1)  The  products  do  not 
contain  relevant  communicable  disease 
agents;  (2)  they  are  not  contaminated 
during  the  manufacturing  process;  and 
(3)  the  function  and  integrity  of  the 
products  are  not  impaired  through 
improper  manufacturing,  all  of  which 
could  lead  to  circumstances  that 
increase  the  risk  of  communicable 
disease  transmission.  "Manufacture"  as 
defined  in  the  registration  proposed 
rule,  includes,  but  is  not  limited  to,  any 
or  all  steps  in  the  recovery,  processing, 
storage,  labeling,  packaging,  or 
distribution  of  any  human  cellular  or 
tissue-based  product,  and  the  screening 
and  testing  of  a  cell  or  tissue  donor 
(proposed  §  1271.3(f),  63  FR  26744  at 
26754.)  The  definition  of  "human 
cellular  or  tissue-based  product"  as 
revised  in  the  donor  suitability 
proposed  rule,  is  intended  to  cover  such 
products  at  all  stages  of  their 
manufacture,  from  recovery  through 
distribution  (see  proposed  §  1271.3(e) 
(64  FR  52696  at  52719).  For  a  human 
cellular  or  tissue-based  product  to  be 
manufactured  properly,  CGTP  must  be 
followed  in  each  step  of  the 
manufacturing  process. 

The  word  "current"  is  included  in  the 
term  "current  good  tissue  practice" 
because  the  agency  recognizes  that 
appropriate  practices  may  change  over 
time,  as  research  is  conducted  and  new 
manufacturing  methods  are  developed. 
These  regulations  are  not  intended  to 
require  that  practices  considered  current 
at  the  time  of  issuance  of  the  final 
regulations  be  maintained  indefinitely; 
instead,  the  obligation  on  an 
establishment  is  to  maintain  up-to-date 
practices  over  time.  Recognizing  that 
improved  manufacturing  techniques 
may  be  developed,  the  agency  has 
generally  refi-ained  in  these  proposed 
regulations  from  requiring  specific 
procedures,  such  as  particular 
processing  methods  or  storage 
temperatures.  Instead,  the  proposed 
regulations  set  out  general  objectives. 
This  approach  not  only  allows  for  new 
developments,  but  also  affords 
establishments  flexibility  in  developing 
procedures  that  are  both  appropriate  to 
their  particular  operations  and  that 
comply  with  the  regulations. 

The  proposed  requirements  are  based 
on  current  good  industry  practice  and 
are  intended  to  address  what  the  agency 
considers  important  minimum  criteria 
for  the  manufacture  of  these  products. 
In  developing  these  regulations,  the 
agency  has  reviewed  several  sets  of 
industry  standards,  including  those 
issued  by  the  American  Association  of 
Tissue  Banks  (AATB)  and  by  the  Eye 
Bank  Association  of  America  (EBAA). 
The  agency  expects  that  some 


establishments  will  need  to  make  only 
small  changes  in  their  operations  to 
achieve  compliance.  Other 
establishments  may  find  that  complying 
with  the  new  requirements  entails 
revising  certain  procedures  and 
recordkeeping  practices,  but  few 
operational  changes.  Another  group  of 
establishments— for  example,  those  that 
have  not  previously  been  subject  to 
regulation  and  that  do  not  belong  to  any 
standard-setting  or  accrediting 
organization — may  need  to  revise  their 
procedures  more  completely,  in  order  to 
bring  them  into  compliance  with  these 
regulations  and  industry  practice. 

Proposed  §  1271.150(a)  states  that 
CGTP  requirements  are  set  forth  in 
subparts  C  and  D  of  part  1271.  The 
CGTP  provisions  specifically  governing 
donor  suitability,  including  donor  ■ 
testing  and  screening,  are  set  out 
separately  in  subpart  C  of  part  1271.  The 
agency  notes  that  §  1271.90  contains 
exceptions  from  required  testing  and 
screening  for  two  types  of  human 
cellular  and  tissue-based  product: 
Banked  cells  and  tissues  for  autologous 
use,  and  reproductive  cells  or  tissue 
donated  by  a  sexually-intimate  partner 
of  the  recipient  for  reproductive  use  (64 
FR  52696  at  52723).  (Donor  testing  and 
screening  are  recommended,  however.) 
The  agency  specifically  notes  that  the 
exceptions  in  §  1271.90  apply  only  to 
subpart  C  of  part  1271  and  do  not 
extend  to  the  provisions  of  subpart  D  of 
part  1271.  Because  the  safety  concerns 
addressed  by  the  proposed  CGTP 
requirements  apply  to  all  human 
cellular  and  tissue-based  products,  no 
exceptions  are  being  proposed  for  any 
particular  category  of  product.  Thus, 
banked  cells  and  tissues  for  autologous 
use,  and  reproductive  cells  or  tissue 
donated  by  a  sexually-intimate  partner 
of  the  recipient  for  reproductive  use, 
would  be  subject  to  the  CGTP 
requirements  in  subpart  D  of  part  1271. 

2.  Compliance  With  Applicable 
Requirements  (Proposed  §  1271.150(b)) 

FT)A  recognizes  that  several 
establishments  may  be  involved  in  the 
manufacture  of  a  single  human  cellular 
or  tissue-based  product.  For  example, 
one  establishment  may  recover  tissue 
from  a  cadaver,  another  establishment 
may  make  the  donor-suitability 
determination,  a  third  may  process  the 
tissue,  and  a  fourth  may  distribute  the 
product.  The  agency  has  taken  care,  in 
designing  these  proposed  regulations,  to 
reflect  the  fact  that  manufacturing  roles 
might  be  divided  up  in  a  variety  of 
possible  ways.  Thus,  under  proposed 
§  1271.150(b),  an  establishment  that 
engages  in  only  some  operations  subject 
to  the  regulations  in  subparts  C  and  D 
of  part  1271  need  only  comply  with 


those  requirements  applicable  to  the 
operations  in  which  it  engages.  Under 
§  1271.150(b).  an  establishment  that 
does  not  process  cells  or  tissue  would 
not  be  obligated  to  establish  and 
maintain  process  controls  under 
proposed  §  1271.220.  However,  an 
establishment  that  engages  another 
establishment,  under  a  contract, 
agreement,  or  other  arrangement,  to 
perform  any  step  in  the  manufacturing 
process,  would  be  responsible  for 
ensuring  that  the  work  is  performed  in 
compliance  with  the  requirements  in 
subparts  C  and  D  of  part  1271.  One 
method  of  accomplishing  this  might  be 
by  performing  periodic  audits. 

Given  that  the  steps  in  manufacturing 
a  single  human  cellular  or  tissue-based 
product  may  be  carried  out  by  several 
establishments,  FDA  considers  it 
essential  that  additional  safeguards  be 
established  to  ensure  compliance  with 
regulatory  requirements  throughout  the 
manufacturing  process.  The  agency  has 
considered  various  ways  of  allocating 
regulatory  responsibilities  among  the 
establishments  involved  \n 
manufacturing  a  human  cellular  or 
tissue-based  product.  The  agency  seeks 
to  permit  establishments  to  maintain 
flexibility  in  sharing  manufacturing 
responsibilities,  while  ensuring  that 
products  made  available  for  release 
maintain  their  function  and  integrity, 
are  not  contaminated,  and  do  not 
contain  communicable  disease  agents. 

The  agency  first  considered  assigning 
overall  responsibility  for  ensuring  that  a 
human  cellular  and  tissue-based 
product  is  manufactured  in  compliance 
with  all  applicable  regulations  to  the 
establishment  that  determines  donor 
suitability.  However,  the  agency 
recognized  that  the  role  this  _ 

establishment  plays  in  the  manufacture 
of  a  human  cellular  or  tissue-based 
product  occurs  early  in  the  sequence  of 
manufacturing  events.  As  a  practical 
matter,  the  establishment  that 
determines  donor  suitability  might  not 
be  able  to  ensure  that  later 
manufacturing  steps,  such  as  processing 
and  labeling,  are  performed  in 
compliance  with  the  regulations.  A 
more  pragmatic  approach  would  be  to 
assign  responsibility  to  the 
establishment  that  makes  a  product 
available  for  distribution. 

Another  option  would  be  to  permit 
the  establishments  engaged  in  the 
manufacturing  process  to  decide  among 
themselves  which  party  bears  ultimate 
responsibility  for  the  product.  However, 
the  agency  is  concerned  that,  under  this 
approach,  there  would  be  occasions 
when  no  establishment  would  step 
forward  as  the  one  ultimately 
responsible,  and  that  as  a  consequence 
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compliance  with  certain  requirements 
might  not  be  accomplished.  As  a  result, 
products  might  be  released  that  pose  a 
risk  of  transmitting  communicable 
disease  or  otherwise  increasing  the  risk 
of  disease  transmission.  For  the  same 
reasons,  FDA  has  rejected  the  idea  that 
designating  a  responsible  establishment 
is  unnecessary. 

The  agency  has  also  considered  a 
"cascading"  set  of  responsibilities. 
Under  this  approach,  an  establishment 
would  be  responsible  for  ensuring  that 
its  own  operations  comply  with 
applicable  requirements,  and  also 
would  bear  the  burden  of  proof  that 
operations  performed  by  other 
establishments  prior  to  its  receipt  of  the 
cells  or  tissue  were  performed  in 
compliance  with  applicable 
requirements. 

After  considering  the  unique  nature  of 
the  cell  and  tissue  industry,  and  each  of 
the  above  options,  the  agency  has 
tentatively  concluded  that  the  best 
approach  is  to  assign  ultimate 
responsibility  for  the  product  to  the 
establishment  that  is  responsible  for 
malring  the  product  available  for 
distribution.  This  is  consistent  with  the 
proposed  approach  dociunent,  which 
stated  that  "[t]he  establishment  or 
person  responsible  for  determining 
suitability  of  release  of  cells  or  tissues 
would  be  responsible  for  ens\uing  that 
required  screening  and  testing  had  been 
performed  prior  to  final  release  of  the 
material."  Thus,  proposed  §  1271.150(b) 
states  that  the  establishment  that 
determines  that  a  product  meets  release 
criteria  and  makes  the  product  available 
for  distribution,  whether  or  not  that 
establishment  is  the  actual  distributor, 
is  responsible  for  ensuring  that  the 
product  has  been  manufactiired  in 
compliance  with  the  requirements  of 
subpart  C  and  D  of  part  1271  and  any 
other  applicable  requirements. 

The  agency  specifically  requests 
comments  on  the  allocation  of  overall 
manufacturing  responsibility.  Examples 
of  indiistry  arrangements  currently  in 
existence  would  be  particularly  useful 
to  the  agency  in  evaluating  the 
comments  on  these  proposed 
regulations. 

3.  Compliance  With  Parts  210,  211, 
and  820 

The  proposed  CGTP  regulations  are 
similar  to  the  CGMP  requirements 
applicable  to  drugs  and  the  QS 
requirements  for  devices.  However,  the 
CGMP  and  QS  regulations  do  not 
contain  provisions  specifically  intended 
to  prevent  the  spread  of  communicable 
disease.  In  contrast,  the  purpose  of  the 
proposed  CGTP  regulations  is  limited  to 
preventing  circiunstances  that  increase 
the  risk  of  introduction,  transmission. 


and  spread  of  communicable  disease; 
the  proposed  regulations  are  therefore 
less  extensive  in  scope  than  the  CGMP 
and  QS  regulations. 

Proposed  §  1271.150(c)  states  that, 
with  respect  to  human  cellular  and 
tissue-based  products  regulated  as 
biological  drugs  or  as  devices,  the 
proposed  CGTP  procedures  will 
supplement,  not  supersede,  the  CGMP 
and  QS  requirements.  Proposed 
§  1271.15CKc)  states  that,  in  the  event 
that  it  is  impossible  to  comply  with  all 
applicable  regulations,  the  regulations 
specifically  applicable  to  the  biological 
drug  or  device  in  question  shall 
supersede  the  more  general. 

4.  "Where  Appropriate" 

Several  of  the  requirements  contained 
in  part  1271,  subpart  D,  are  qualified  by 
the  term  "where  appropriate,"  which  as 
explained  in  proposed  §  1271.150(d), 
are  considered  to  be  appropriate,  and 
must  be  followed,  unless  an 
establishment  can  justify  otherwise,  and 
maintains  dociunentation  of  that 
justification.  Under  proposed 
§  1271.150(d),  a  requirement  is 
"appropriate"  if  nonimplementation 
could  reasonably  be  expected  to  result 
in  the:  (1)  Product's  not  meeting  its 
specified  requirements  related  to 
preventing  the  introduction, 
transmission,  and  spread  of 
communicable  disease  agents  and 
diseases;  or  (2)  manufacturer's  inability 
to  carry  out  any  necessary  corrective 
action. 

5.  Exemptions  and  Alternatives 
(Proposed  §1271.155) 

FDA  recognizes  the  possibility  that,  as 
technology  and  scientific  knowledge 
advance,  new  methods  may  be 
developed  that  could  be  used  in  the 
manufacture  of  human  cellular  and 
tissue-based  products,  or  other 
unanticipated  circumstances  may  arise 
that  warrant  a  departure  from  an 
approach  detailed  in  the  regulations. 
Some  of  these  technical  developments 
may  not  be  consistent  with  the  terms  of 
the  donor-suitability  and  CGTP 
regulations,  althou^  the  purpose  of 
those  regulations  might  be  satisfied.  In 
order  to  provide  establishments  with 
flexibility,  and  to  ensure  that  the  agency 
may  respond  appropriately  to  improved 
technologies  and  increased  scientific 
knowledge,  the  agency  proposes  that 
establishments  may  apply  for 
exemptions  or  alternatives  from  the 
regulatory  requirements  contained  in 
subparts  C  and  D  of  part  1271. 

Proposed  §  1271.155  sets  out  the 
procedures  for  obtaining  an  exemption 
or  alternative  from  a  requirement  in 
subpart  C  of  part  1271 ,  pertaining  to 
donor  suitability,  or  in  subpart  D  of  part 
1271,  pertaining  to  CGTP.  Under 


proposed  §  1271.155,  an  establishment 
could  demonstrate  to  the  agency  that  it 
should  be  exempted  from  an  otherwise 
applicable  regulatory  requirement  or 
permitted  to  satisfy  the  purpose  of  the 
requirement  in  an  alternative  manner.  A 
request  for  an  exemption  or  alternative 
would  need  to  be  accompanied  by 
supporting  documentation,  including  all 
relevant  valid  scientific  data.  Requests 
would  be  made  in  writing  or 
electronically,  except  that  in  limited 
circumstances  (e.g.,  emergencies)  a 
request  might  be  made  and  granted 
orally,  with  a  written  request  and 
acknowledgment  of  approval  to  follow. 

Under  proposed  §  1271.155(c),  the 
Director  of  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  could 
grant  an  exemption  or  alternative  if  he 
or  she  foimd  that  doing  so  would  be 
consistent  with  the  goaJs  of  preventing 
circumstances  that  increase  the  risk  of 
the  introduction,  transmission,  and 
spread  of  communicable  disease.  In 
addition,  an  exemption  or  alternative 
would  be  conditioned  on  a  finding  by 
the  Director  that  the  information 
submitted  justified  an  exemption  or  that 
the  proposed  alternative  satisfied  the 
purpose  of  the  requirement.  An 
establishment  that  requested  an 
exemption  or  alternative  could  not 
begin  operating  under  its  terms  imtil  the 
exemption  or  alternative  had  been 
granted.  Some  exemptions  or 
alternatives  might  have  expiration  dates, 
in  which  case  an  extension  could  be 
requested.  An  establishment  operating 
under  the  terms  of  an  exemption  or 
alternative  would  be  required  to 
maintain  documentation  that  the 
exemption  or  alternative  had  been 
granted,  and  of  the  date  on  which  the 
establishment  began  operating  under  the 
terms  of  the  exemption  or  alternative. 

B.  Definitions  (Proposed  §  1271 .3) 

Definitions  pertinent  to  part  1271  wiU 
be  contained  in  subpart  A,  in  §  1271.3. 
In  the  registration  proposed  rule,  FDA 
set  out  defined  terms  in  paragraphs  (a) 
through  (h)  of  §  1271.3.  In  the  donor- 
suitability  proposed  rule,  further 
definitions  were  proposed,  to  be 
contained  in  §  1271. 3(i)  through  (ee), 
and  the  proposed  definition  of  human 
cellular  or  tissue-based  product  in 
paragraph  (e)  was  revised. 

Now,  the  agency  is  proposing  new 
paragraphs  (ff)  throu^  (tt)  in  §  1271.3. 
Th(9se  new  definitions  are  discussed 
below,  when  the  requirements  to  which 
the  defined  terms  relate  are  discussed. 

C.  Quality  Program  (Proposed 
§1271.160) 

Any  establishment  that  manufactures 
human  cellular  or  tissue-based  products 
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needs  to  have  in  place  a  method  of 
ensuring  that  its  manufacturing 
processes  are  performed  properly  and  in 
compliance  with  applicable  regiUations. 
For  devices,  such  a  program  is  called  a 
"quality  system"  (§  820.1  at  seq.).  In 
these  regulations,  FDA  is  proposing  to 
use  "quality  program"  to  refer  to  the  set 
of  activities,  including  management 
review,  training,  audits,  and  corrective 
and  preventive  actions,  that  represent  a 
commitment  on  the  part  of  an 
establishment's  management  to  the 
quality  of  its  products.  FDA  proposes  to 
define  "quality  program"  in  §  1271.3(oo) 
as  "an  organization's  comprehensive 
system  for  manufacturing  and  tracking 
human  cellular  and  tissue-based 
products.  This  program  includes 
preventing,  detecting,  and  correcting 
deficiencies  that  may  lead  to 
dnnunstances  that  increase  the  risk  of 
the  introduction,  transmission,  or 
spread  of  communicable  disease." 

Proposed  §  1271.160  would  require  an 
establishment  that  performs  any  step  in 
the  manu&cture  of  human  cellular  and 
tissue-based  products  to  establish  and 
maintain  a  quality  program  that  is 
appropriate  for  the  specific  human 
cellular  and  tissue-based  products 
manufactured  and  the  manufacturing 
steps  performed  and  that  meets  the 
requirements  of  this  part.  With 
proposed  §  1271.160,  FDA  intends  to 
require  that  a  quality  program  perform 
certain  basic  functions,  but  also  intends 
to  provide  each  establishment  with 
flexibility  to  devise  a  program 
appropriate  to  its  particular  activities 
and  characteristics.  Thus,  FDA  expects 
that  quality  programs  may  difiier  from 
establishment  to  establishment, 
depending  on  the  size  of  the 
establishment  and  the  type  of 
manufacturing  performed,  among  other 
factors.  A  smaller  company  that 
performs  limited  maniifactiuing  steps 
might  have  a  less  complex  quality 
program  than  a  larger  establishment  that 
processes  a  variety  of  products. 

Some  establishments  may  currently 
have  in  place  quality  programs  that 
would  meet  the  requirements  of 
proposed  §  1271.160.  An  establishment 
that  manufactiires  human  cellular  and 
tissue-based  products  regiilated  as 
devices  would  likely  find  it  unnecessary 
to  make  major  changes  to  its  quality 
system  established  in  compliance  with 
§  820.5  in  order  to  comply  with 
proposed  §  1271.160.  Such  an 
establishment  would  not  need  to 
maintain  both  a  QS  and  a  separate 
quality  program. 

The  functions  of  a  quality  program,  as 
listed  in  proposed  §  1271.160(b), 
include  but  are  not  limited  to:  (1) 
Ensuring  that  required  procedures  are 


established  and  maintained;  (2) 
ensuring  the  appropriate  analysis  and 
sharing  of  information  that  could  affect 
the  integrity  and  function  of  a  human 
cellular  or  tissue-based  product, 
possible  contamination  of  the  product, 
or  the  potential  transmission  of 
communicable  disease  by  the  product; 
(3)  ensuring  that  appropriate  corrective 
actions  are  taken  and  documented;  (4) 
ensuring  the  proper  training  and 
education  of  personnel;  (5)  establishing 
and  maintaining  appropriate  monitoring 
systems;  (6)  establishing  and 
maintaining  a  system  for  maintaining 
records;  (7)  investigating  and 
documenting  product  deviations  and 
making  certain  required  reports;  and  (8) 
conducting  evaluations,  investigations, 
audits,  and  other  actions  necessary  to 
ensure  compliance  with  the  regulations. 

Proposed  §  1271.160(b)(2)  would 
specifically  require  procedures  to  be 
established  for  sharing  and  receiving 
information  that  could  affect  the 
integrity  and  function  of  a  human 
cellular  or  tissue-based  product,  the 
possible  contamination  of  the  product, 
or  the  potential  transmission  of 
communicable  disease  by  the  product. 
This  would  include  information  on 
testing  or  screening  results  that  could 
make  a  donor  unsuitable;  such 
information  would  need  to  be  shared 
with  other  establishments  that  are 
known  to  have  recovered  cells  or  tissue 
from  the  same  donor.  An  establishment 
would  also  need  procedures  in  place  in 
order  to  respond  appropriately  (through 
investigation,  evaluation,  possible 
recall,  reporting,  etc.)  if  it  received  any 
such  information  from  another 
establishment. 

Proposed  §  1271.160(b)(7)  would 
require  establishments  to  investigate 
and  document  all  product  deviations  in 
manufactxuing.  The  term  "product 
deviation"  is  defined  in  proposed 
§  1271. 3(kk)  as  "an  event  that  represents 
a  deviation  irom  current  good  tissue 
practice,  applicable  standards,  or 
established  specifications;  or  an 
imexpect^d  or  unforeseeable  event  that 
may  relate  to  the  transmission  or 
potentiaJ  transmission  of  a 
communicable  disease  agent  or  disease 
from  a  human  cellular  or  tissue-based 
product  to  a  recipient,  may  lead  to 
product  contamination,  or  may 
adversely  affect  the  function  or  integrity 
of  the  product."  Investigation  would  be 
required  to  include  a  review  and 
evaluation  of  the  product  deviation  in 
manufacturing,  the  efforts  made  to 
determine  the  cause,  and  the 
implementation  of  corrective  action 
designed  to  address  the  event  and 
prevent  its  recurrence. 


Certain  product  deviations  in 
manufacturing  would  be  required  to  be 
reported.  The  proposed  requirement, 
applicable  to  distributed  361  products, 
for  reporting  product  deviations  in 
manufacturing  that  could  lead  to 
adverse  reactions  is  discussed  below  in 
section  ni  of  this  document.  Certain 
product  variations,  referred  to  ciurently 
as  errors  and  accidents,  involving 
human  cellular  and  tissue-based 
products  regulated  as  biological  drugs 
are  required  to  be  reported  imder  21 
CFR  600.14  (currently  undergoing 
revisions;  see  62  FR  49642.  September 
23,  1997).  In  addition,  each 
establishment  would  be  required  to 
perform  a  periodic  review  and  analyns 
of  all  investigations  of  product 
deviations  in  manufacturing,  at  least 
once  each  year,  for  the  purpose  of 
identifying  trends  and  adopting 
appropriate  corrective  and  preventive 
measures.  Section  1271.160rb)(7) 
specifies  that  this  analysis  shall  be 
available  for  review  npon  inspection 
and  for  submission  to  FDA  upon 
request. 

Under  proposed  §  1271.160(c),  one  or 
more  designated  persons  shall  have 
authority  over  the  quality  program,  and 
this  person  shall  report  to  management 
at  least  once  a  year  on  the  performance 
of  the  quality  program.  However,  more 
frequent  reports  may  be  necessary  in 
order  to  keep  management  informed  of 
the  status  of  the  program. 

Audits  are  an  unportant  component  of 
a  quality  program.  Under  proposed 
§  1271.160(d),  a  comprehensive  quality 
audit  of  all  activities  would  be  required 
at  least  once  a  year.  FDA  proposes  to 
define  "quality  audit"  in  proposed 
§  1271. 3(nn),  as  "a  documented, 
independent  inspection  and  review  of 
an  establishment's  activities,  including 
manufacturing  and  tracking,  {>erformed 
according  to  procediues,  to  verify,  by 
examination  and  evaluation  of  objective 
evidence,  the  degree  of  compliance  with 
those  aspects  of  the  qualify  program 
under  review."  In  addition  to  the  annual 
qualify  audit,  special  audits  would  be 
performed  as  necessary  to  ensure  that 
quality  proeram  objectives  are  achieved. 

Proposed  §  1271.160(e)  covers  the  use 
of  computers  or  automated  data 
processing  systems  used  as  part  of  the 
qualify  program,  as  part  of 
manufacturing,  or  for  maintaining 
manufacturing  data  or  records.  An 
establishment  using  such  a  computer  or 
automated  system  would  be  required  to 
validate  the  computer  software  for  its 
intended  use  according  to  an 
established  protocol,  as  well  as  all 
software  changes.  Validation  and  results 
would  be  required  to  be  documented. 
The  agency  proposes  to  define 
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"validation"  in  proposed  §  1271.3(rr)  as 
"confirmation  by  examination  and 
provision  of  objective  evidence  that 
particular  requirements  can  consistently 
be  fulfilled  *  *  *". 

D.  Organization  and  Personnel 
(Proposed  §1271.170) 

Proposed  §  1271.170  sets  out  general 
requirements  for  the  organization  and 
personnel  of  establishments  that 
manufoctiue  human  cellular  and  tissue- 
based  products.  Under  this  section,  each 
establishment  would  be  required  to 
maintain  an  adequate  organizational 
structiu'e  and  sufficient  personnel  to 
ensure  that  the  requirements  of  part 
1271  are  met.  Moreover,  an 
estabUshment  would  need  to  have 
sufficient  personnel  with  the  necessary 
education  and  experience,  or 
combination  thereof,  to  assure 
competent  performance  of  their 
assigned  functions. 

Under  proposed  §  1271.170, 
personnel  would  only  be  permitted  to 
perform  those  activities  for  which  they 
are  qualified.  Training  of  personnel  to 
perform  their  assigned  responsibilities 
adequately  would  be  required,  as  would 
any  necessary  retraining.  Because  of  the 
particular  risks  addressed  by  the 
requirements  of  part  1271,  the  agency  is 
proposing  to  require  that  personnel  be 
educated  about  possible  consequences 
of  improperly  performing  their  duties; 
e.g.,  the  risk  that  an  improperly  handled 
product  could  cause  harm  to  the 
product's  recipient,  by  transmitting  a 
communicable  disease  or  by  foiling  to 
function  adequately.  A  record  of  the 
education,  experience,  training,  and 
retraining  would  need  to  be  maintained 
for  all  {>ersonnel. 

E.  Procedures  (Proposed  §  1271.180) 

Under  proposed  §  1271.180,  each 
establishment  would  be  required  to 
establish  and  maintain  procedures  for 
all  significant  steps  that  it  performs  in 
the  manufactiu^  of  human  cellular  and 
tissue-based  products.  The  agency  is 
proposing  to  define  "establish  and 
maintain"  in  §  1271.3(11)  as  "define, 
document  (in  writing  or  electronically), 
and  implement,  then  follow,  review, 
and  as  needed,  revise  on  an  ongoing 
basis."  FDA  intends,  by  using  die 
phrase  "establish  and  maintain"  in 
these  regulations,  to  indicate  that,  once 
established,  procediues  must  be 
followed  on  an  ongoing  basis.  Because 
established  procedures  would,  by 
definition,  be  documented  in  writing  or 
electronically,  the  agency  is  proposing 
to  use  the  term  "procedures"  as 
opposed  to  "written  procedures." 

Procedures  required  imder  proposed 
§  1271.180.  and  those  specific^y 


required  elsewhere  in  subpart  D  of  part 
1271,  would  be  required  to  be  designed 
to  prevent  circimistances  that  increase 
the  risk  of  the  introduction, 
transmission,  and  spread  of 
communicable  diseases  through  the  use 
of  human  cellular  and  tissue-based 
products  by  ensuring  that:  (1)  The 
products  do  not  contain  relevant 
communicable  disease  agents;  (2)  the 
products  do  not  become  contaminated 
during  manufactiuing;  and  (3)  the 
function  and  integrity  of  the  products 
are  not  impaired  through  improper 
manufacturing.  Procedures  must  be 
designed  to  ensure  compliance  with  the 
requirements  of  part  1271. 

The  recovery  of  cells  or  tissue  is  an 
example  of  an  especially  significant  step 
in  the  manufactiue  of  a  human  celluliir 
or  tissue-based  product,  for  which 
procedures  would  have  to  be 
established.  Under  the  terms  of 
proposed  §  1271.180,  such  procedures 
would  need  to  include  the  use  of 
procurement  techniques  designed  to 
prevent  the  transmission  of 
communicable  disease  agents  and 
diseases  by  the  product.  In  addition, 
procedures  for  recovery  would  have  to 
be  designed  to  ensure  that  the  function 
and  integrity  of  the  procured  cells  or 
tissue  are  maintained  diuing  and  after 
prociu^ment. 

All  procedures  shall  be  reviewed  and 
approved  by  a  responsible  person  prior 
to  implementation.  At  least  once  in  a 
12-month  period,  all  procedures  would 
be  required  to  be  reviewed  and,  if 
necessary,  revised;  such  review  would 
need  to  be  documented.  Procediu^s 
must  be  readily  available  to  personnel 
in  the  area  where  relevant  operations 
are  performed,  unless  this  would  be 
impractical.  Any  deviation  fitim  a 
procedure  must  be  authorized  by  a 
responsible  person,  recorded,  and 
justified. 

FDA  is  not  prescribing  the  contents  of 
particular  procedures,  but  is  allowing 
establishments  to  develop  procedures 
that  suit  their  particular  operations. 
Alternatively,  under  proposed 
§  1271.180,  an  establishment  could 
adopt  ciirrent  standard  procedures,  e.g., 
those  in  a  technical  manual  prepared  by 
another  organization,  so  long  as  the 
procedures  are  consistent  with  the 
requirements  of  part  1271 ,  at  least  as 
stringent  as  those  requirements,  and 
appropriate  for  the  establishment's 
operations. 

Any  procedure  that  becomes  obsolete 
would  be  required  to  be  archived  for  at 
least  10  years.  Since  some  tissues  have 
long  expiration  dates,  they  can  be 
transplanted  many  years  after  they  were 
recovered  or  processed.  Should  an 
adverse  reaction  occur  after 


transplantation,  it  would  be  important 
to  know  the  procedures  under  which 
the  tissue  was  recovered  or  processed, 
especially  if  those  procedures  differ 
from  the  ones  currently  in  place. 

F.  Facilities,  Environmental  Control  and 
Monitoring,  Equipment,  and  Supplies 
and  Reagents 

1.  Facilities  (Proposed  §  1271.190) 

Under  proposed  §  1271.190,  any 
facility  used  in  the  manufactiu«  of 
human  cellular  or  tissue-based  products 
must  be  of  suitable  size,  construction, 
and  location  to  facilitate  cleaning, 
relevant  maintenance,  and  proper 
operations.  A  facility  that,  for  whatever 
reason,  cannot  be  adequately  cleaned  is 
not  appropriate  for  use  in  the 
manufacture  of  human  cellular  and 
tissue-based  products,  because  of  the 
potential  risk  of  product  contamination. 
"Relevant  maintenance"  refers  to  those 
actions  that,  if  not  taken,  could  lead  to 
potentially  adverse  effects  on  product 
integrity  or  function,  or  to  the  accidental 
exposure  of  hiunan  cellular  and  tissue- 
based  products  to  communicable 
disease  agents,  or  to  contamination  or 
cross-contamination  with  such  agents. 
Finally,  any  operation  undertaken  by  a 
manufacturing  establishment  needs  to 
be  performed  in  a  facility  in  which  the 
operation  can  be  performed  correctly. 
For  example,  although  not  specifically 
required  to  do  so  by  these  regulations, 
an  establishment  may  need  to  establish 
gowning  procedures  for  its  employees, 
in  order  that  their  functions  be 
performed  properly.  Such  an 
establishment  would  need  to  provide 
employees  with  a  dressing  room  and 
gowning  area. 

Proposed  §  1271.190  would  also 
require  that  a  facility  be  maintained  in 
a  good  state  of  repair.  Broken  windows, 
peeling  paint,  imeven  flooring,  and 
improper  electrical  wiring  are  all 
examples  of  maintenance  problems  that 
could  lead  to  product  contamination  or 
impairment  of  product  function  or 
integrity,  hi  addition,  adequate  lighting, 
ventilation,  plumbing,  drainage,  and 
washing  and  toilet  fadUties  would  all 
be  required. 

Proposed  §  1271.190(b)  sets  out 
requirements  for  the  location  of 
operations  within  a  facility  used  in  the 
manufacture  of  human  cellular  or 
tissue-based  products.  Such  a  facility 
would  need  to  be  divided  into  separate 
or  defined  areas  of  adequate  size  for 
each  operation  that  takes  place  in  the 
facility'.  As  an  alternative,  however, 
other  control  systems  could  be 
established  and  maintained  to  prevent 
improper  labeling,  mix-ups, 
contamination,  cross-contamination. 
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and  accidental  exposure  of  human 
cellular  and  tissue-based  products  to 
communicable  disease  agents.  Examples 
of  different  types  of  operations  that  an 
establishment  might  perform,  and 
which  would  need  to  be  conducted 
either  in  separate  locations  or  subject  to 
other  controls,  include:  (1)  Receipt, 
identification,  and  storage  of  containers, 
labels,  supplies,  and  reagents;  (2) 
processing,  including  laboratory 
functions;  (3)  storage  of  human  cellular 
and  tissue-based  products,  both  before 
and  after  release  bom  quarantine;  (4) 
product  labeling;  (5)  storage  and 
disposal  of  biohazards  and/or  medical 
waste;  (6)  irradiation;  and  (7) 
sterilization  and  aseptic  processing. 

Proposed  §  1271.190(cj  contains  basic 
requirements  for  facility  cleaning  and 
sanitation.  Facilities  must  be 
maintained  in  a  clean,  sanitary,  and 
orderly  manner.  Sewage,  trash,  and 
other  refuse  must  be  disposed  of  in  a 
timely,  safe,  and  sanitary  manner. 
.  Procediures  for  facility  cleaning  and 
sanitation  would  be  required  to  be 
established  and  maintained.  These 
procedures  would  need  to  include  an 
assignment  of  responsibility  for 
sanitation,  cleaning  methods  to  be  used, 
and  a  cleaning  schedule.  Finally,  all 
significant  cleaning  and  sanitation 
activities  that  are  done  to  prevent 
contamination  would  need  to  be 
docimiented,  and  records  maintained. 

2.  Environmental  Control  and 
Monitoring  (Proposed  §  1271.195) 

Proposed  §  1271.195  woiild  require 
monitoring  and  control  over 
environmental  conditions  where  such 
conditions  (e.g.,  temperatiu«,  air 
quality)  could  reasonably  be  expected  to 
have  an  adverse  effect  on  the  function 
or  integrity  of  hiunan  cellular  and 
tissue-based  products,  to  cause 
contamination  or  cross-contamination  of 
products  or  equipment,  or  to  lead  to 
accidental  exposure  of  products  to 
communicable  disease  agents.  In  these 
situations,  an  establishment  would  be 
required  to  establish  and  maintain 
procedures  to  adequately  control  and 
monitor  environmental  conditions  and 
to  provide  proper  conditions  for, 
operations. 

Depending  on  the  particular 
environmental  factors  at  a  facility,  and 
the  type  of  operations  that  take  place 
there,  environmental  controls  and 
monitoring  could  include  one  or  more 
of  the  following:  Temperature  and 
humidity  controls;  ventilation  and  air 
filtration;  cleaning  and  disinfecting  of 
rooms  and  equipment  to  ensure  aseptic 
processing  operations;  maintenance  of 
equipment  used  to  control  conditions 
necessary  for  aseptic  processing 


operations;  and  environmental 
monitoring  for  organisms.  Proposed 
§  1271.195(a)  would  require  these 
elements  to  be  adopted,  where 
appropriate.  Thus,  under  proposed 
§  1271.195,  an  estabUshment  would  be 
required  first  to  identify  any 
environmental  conditions  that  require 
monitoring  and  control,  and  then  to 
respond  appropriately. 

Periodic  inspections  of  environmental 
controls  systems  would  be  required.  In 
addition,  environmental  controls  and 
monitoring  activities  would  have  to  be 
dociunented,  and  records  maintained. 

3.  Equipment  (Proposed  §  1271.200) 

CGTP  requirements  for  equipment  are 
set  out  in  proposed  §  1271.200.  For 
human  cellular  and  tissue-based 
products  to  be  manufactiu^d  properly, 
the  equipment  used  in  their 
manufacture  must  be  appropriate.  Thus, 
§  1271.200(a)  contains  the  general 
requirement  that  equipment  used  in  the 
manufactiu^  of  hiunan  cellular  and 
tissue-based  product  be  of  appropriate 
design  for  its  use.  Equipment  must  be 
suitably  located  and  installed  to 
facilitate  operations,  including  cleaning 
and  maintenance.  In  addition, 
equipment  must  not  have  any  adverse 
effect  on  the  products  being 
manufactured. 

Equipment  used  for  inspection, 
measuring,  and  testing  must  be  capable 
of  producing  valid  results;  such 
equipment  could  include  automated, 
mechanical,  electronic,  computer,  or 
other  kinds  of  equipment.  Section 
1271.200(c)  would  require  regularly 
scheduled  calibration  of  equipment 
used  for  inspection,  measuring,  and 
testing.  Thus,  for  example,  a 
thermometer  used  in  a  storage  area 
would  be  required  to  produce  valid 
results  and  would  also  be  subject  to 
regularly  scheduled  calibration 
procedures.  "Equipment  used  for 
inspection"  would  include  any 
equipment  used  to  inspect  a  human 
cellular  or  tissue-based  product  during 
its  manufacture  or  prior  to  making  it 
available  for  distribution. 

Under  §  1271.200(b),  an  establishment 
would  be  required  to  establish  and 
maintain  procedures  for  cleaning, 
sanitizing,  and  maintaining  equipment. 
The  purpose  of  these  procedures  is  to 
prevent  equipment  malfunctions, 
contamination  or  cross-contamination, 
accidental  exposure  of  human  cellular 
and  tissue-based  products  to 
communicable  disease  agents,  and  other 
events  that  could  reasonably  be 
expected  to  have  an  adverse  effect  on 
product  function  or  integrity.  Cleaning, 
sanitizing,  and  maintenance  of 
equipment  would  be  required  to  be 


performed  according  to  established 
schedules. 

Section  1271.200(d)  sets  out  a 
requirement  for  routine  inspections  of 
equipment  for  cleanliness,  sanitation, 
and  caUbration,  and  to  ensure 
compliance  with  maintenance 
schedules. 

Section  1271.200(e)  contains  specific 
requirements  for  records,  to  be 
maintained  in  accordance  with  the 
general  records  provisions  in 
§  1271.270.  All  maintenance,  cleaning, 
sanitizing,  calibration,  and  other 
activities  performed  in  accordance  with 
§  1271.200  would  be  required  to  be 
documented.  Records  of  recent 
maintenance,  cleaning,  sanitising, 
calibration,  and  other  activities  must  be 
available  at  each  piece  of  equipment; 
this  requirement  promotes  both  accurate 
recordkeeping  and  ease  of  reference.  In 
addition,  the  use  of  each  piece  of 
equipment  must  be  documented,  and 
this  record  of  use  must  identify  each 
human  cellular  or  tissue-based  product 
manufactured  using  the  equipment. 
This  requirement  is  necessary  to  ensure 
that  those  products  manufactured  with 
a  particular  piece  of  equipment  may  be 
traced  for  follow-up  and  appropriate 
corrective  action,  in  the  event  that  a 
problem  (e.g.,  contamination  or 
malfunction)  is  discovered  after  the 
equipment  is  used. 

4.  Supplies  and  Reagents  (Proposed 
§1271.210) 

Use  of  a  contaminated  or  otherwise 
defective  supply  or  reagent  in  the 
manufacture  of  a  human  cellular  or 
tissue-based  product  could  adversely 
affect  the  product;  e.g.,  by  introducing  a 
disease  agent  or  by  failing  to  properly 
preserve  the  product.  For  this  reason, 
compliance  with  CGTP  requires  that 
care  be  taken  in  receiving  supplies  and 
reagents  into  an  establishment,  in 
determining  their  appropriateness  for 
use,  and  in  keeping  track  of  the 
products  in  whose  manufacture  they  are 
used.  By  "supplies  and  reagents,"  the 
agency  refers  to  all  of  the  products  that 
might  be  used  during  the  manufacturing 
process  but  excludes  any  material  that 
might  be  considered  to  become  a 
component  of  a  human  cellular  or 
tissue-based  product.  Supplies  and 
reagents  would  include,  but  not  be 
limited  to,  "processing  material,"  which 
the  agency  is  proposing  to  define  at 
§  1271. 3(hh)  as  "any  material  or 
substance  that  is  used  in,  or  to  facilitate, 
processing,  but  which  is  not  intended 
by  the  manufacturer  to  be  included  in 
the  human  cellular  or  tissue-based 
product  when  it  is  made  available  for 
distribution." 
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Proposed  §  1271.210  contains  several 
requirements  with  respect  to  supplies 
and  reagents  used  in  the  manufacture  of 
human  cellular  and  tissue-based 
products.  An  establishment  would  be 
required  to  establish  and  maintain 
procedures  for  receiving  supplies  and 
reagents.  Before  using  a  supply  or 
reagent,  the  establishment  must  verify 
that  the  supply  or  reagent  meets 
specifications  that  are  designed  to 
prevent  circumstances  that  increase  the 
risk  of  the  introduction,  transmission, 
and  spread  of  communicable  disease 
through  product  contamination  or  the 
impairment  of  product  function  or 
integrity.  An  establishment  could  verify 
on  its  own  that  the  supplies  and 
reagents  that  it  uses  meet  specifications; 
e.g.,  by  testing  the  product. 
Alternatively,  verification  could  be 
accomplished  by  the  vendor  of  the 
supply  or  reagent.  "Verification"  is 
defined  in  proposed  §  1271. 3(ss)  as 
"confirmation  by  examination  and 
provision  of  objective  evidence  that 
specified  requirements  have  been 
fulfilled." 

Section  1271.210(b)  would  require 
that  reagents  used  in  processing  and 
preservation  of  human  cellular  and 
tissue-based  products  be  of  appropriate 
grade  for  their  intended  use  and,  if 
appropriate,  sterile.  Some 
establishments  may  produce  their  own 
in-house  reagents.  These  establishments 
would  be  required  to  validate  and/or 
verify  the  procedures  for  producing 
such  reagents. 

Section  1271.210(c)  woxdd  require 
that  specific  records  relating  to  the 
receipt,  verification,  and  use  of  each 
supply  and  reagent  be  maintained. 

G.  Processing 

Three  sections  of  the  proposed  CGTP 
regulations  address  the  processing  of 
himian  cellular  and  tissue-based 
products.  Proposed  §  1271.220  wovld 
require  controls  to  be  established  over 
processing.  Requirements  for  making 
changes  to  processes  are  contained  in 
proposed  §  1271.225.  Proposed 
§  1271.230  would  require  process 
validation  in  place  of  verification  in 
some  situations  and  sets  out  certain 
specific  requirements  related  to  process 
validation. 

"Processing"  is  defined  in  proposed 
§  1271. 3(mm)  as  "any  activity  other  than 
recovery,  donor  screening,  donor 
testing,  storage,  labeling,  packaging,  or 
distribution  performed  on  a  human 
cellular  or  tissue-based  product, 
including,  but  not  limited  to, 
preparation,  sterilization,  steps  to 
inactivate  and  remove  adventitious 
agents,  preservation  for  storage,  and 
removal  from  storage." 


1.  Process  Controls  (Proposed 
§1271.220) 

Under  proposed  §  1271.220(a),  any 
establishment  engaged  in  the  processing 
of  human  cellular  and  tissue-based 
products  would  be  required  to  develop, 
conduct,  control,  and  monitor  its 
manufocturing  processes  to  ensure  that 
each  product:  (1)  Conforms  to  its 
specifications,  (2)  is  not  contaminated, 
(3)  maintains  its  function  and  integrity, 
and  (4)  is  manufactured  so  as  to  prevent 
transmission  of  communicable  disease 
by  the  product.  By  "specifications,"  the 
agency  refers  to  those  criteria 
established  by  a  manufacturer  for  a 
human  cellular  or  tissue-based  product 
that  must  be  met  at  defined  stages  in  the 
manufacturing  process  and  before  the 
product  is  made  available  for 
distribution. 

Sections  1271.220(b)  governs  the 
removal  of  processing  materials.  In 
accordance  with  the  definition  proposed 
in  §  1271.3(hh),  processing  materials 
would  not  be  intended  by  the 
manufacturer  to  be  included  in  a  htunan 
cellular  or  tissue-based  product  when  it 
is  made  available  for  distribution.  Under 
§  1271.220(b),  where  a  processing 
material  could  reasonably  be  expected 
to  have  an  adverse  effect  on  a  human 
cellular  or  tissue-based  product's 
function  or  integrity,  the  establishment 
would  be  required  to  establish  and 
maintain  procedures  for  the  use  and 
removal  of  the  processing  material  to 
ensure  that  it  is  removed  or  limited  to 
an  amount  that  does  not  adversely  affect 
the  product's  function  or  integrity.  Any 
such  removal  or  reduction  would  be 
required  to  be  documented. 

Section  1271.220(c)  would  prohibit 
the  pooling  of  hiunan  cells  or  tissue 
from  two  or  more  donors  during 
manufacturing.  Pooling  refers  to  placing 
products  in  physical  contact  with  each 
other  or  mijdng  them  in  a  single 
receptacle.  Such  commingling  of  cells  or 
tissues  from  a  single  infected  donor 
Math  cells  or  tissues  from  other  donors 
can  contaminate  the  entire  pooled 
quantity,  greatly  increasing  the  risk  to 
recipients  of  the  pooled  materials  of 
exposure  to  infectious  agents.  The 
proposed  regulation  is  consistent  with 
recommendations  made  by  FDA's 
Transmissible  Spongiform 
Encephalopathy  Advisory  Committee,  at 
their  meeting  on  October  6, 1997,  with 
respect  to  the  pooling  of  dura  mater. 
Section  1271.220(a)  would  require 
procediu^s  to  be  established  for  in- 
process  monitoring,  or  monitoring  of  the 
product  during  processing,  for 
compliance  with  specified 
requirements.  This  requirement  is 
modified  by  the  phrase  "where 
appropriate."  In  other  words,  as 


discussed  in  section  n.A.4.  of  this 
doounent,  in-process  monitoring  would 
be  required  unless  the  establishment 
can  justify,  and  document,  that  it  would 
be  imnecessary  under  the  terms  of 
§  1271.150(d).  The  in-process  product 
would  have  to  be  controlled  luitil  the 
completion  of  any  required  inspection, 
tests,  or  other  verification  activities,  or 
until  any  necessary  approvals  are 
received  and  documented.  Any 
sampling  taken  of  the  in-process 
product  for  the  purpose  of  testing  or 
inspection  would  be  required  to  be 
representative  of  the  material  being 
evaluated. 

2.  Process  Changes  (Proposed 
§1271.225) 

Proposed  §  1271.225  would  require  an 
establishment  to  establish  procedures 
for  making  changes  to  a  process.  Any 
such  change  would  have  to  be  verified 
or  validated,  to  ensure  that  the  change 
does  not  create  an  adverse  impact 
elsewhere  in  the  operation.  Any  change 
would  also  have  to  be  approved  by  a 
responsible  person  with  appropriate 
knowledge  and  background  before  being 
implemented.  Proposed  §  1271.225(b) 
would  require  that  records  be  kept  of  all 
such  changes,  and  sets  out  the  required 
elements  of  such  records  (e.g.,  the     • 
rationale  for  the  change). 

3.  Process  Validation  (Proposed 
§1271.230) 

Proposed  §  1271.230  contains 
requirements  related  to  the  validation  of 
processes.  Process  validation,  under 
proposed  §  1271. 3(rr),  means 
"establishing  by  objective  evidence  that 
a  process  consistentiy  produces  a  result 
or  product  meetinig  its  predetermined 
specifications." 

Proposed  §  1271.230(a)  would  require 
establishments  to  vaUdate  their 
processes  where  verification  is  not 
feasible;  e.g.,  where  verification  caimot 
be  performed  on  each  and  every 
finished  product.  Thus,  §  1271.230(a) 
states  that,  where  the  results  of  a 
process  cannot  be  fully  verified  by 
subsequent  inspection  and  tests,  the 
process  must  be  validated  and  approved 
according  to  established  procedures, 
and  the  validation  activities  must  be 
documented. 

Under  §  1271.230(b),  any  claim  made 
in  labeling  or  promotional  materials  that 
is  related  to  the  process  used  to 
manufacture  a  human  cellular  or  tissue- 
based  product  must  be  based  on  a 
process  that  has  been  validated. 
Validation  must  be  documented,  and 
evidence  of  the  validation  must  be 
maintained  at  the  establishment  and 
made  available  for  review  on  inspection. 
Examples  of  such  process-related  claims 
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include  the  claim  that  a  product  is 
sterile  or  that  it  has  undergone  viral 
inactivation. 

The  agency  is  proposing  in 
§  1271.230(c)  a  requirement  that  would 
apply  specifically  to  establishments  that 
process  dura  mater.  Donor  screening 
and  testing  requirements  for  donors  of 
dura  mater  have  been  proposed  in  the 
donor-suitability  proposed  rule,  but 
additional  processing  safeguards  are 
necessary  to  prevent  the  transmission  of 
Creutzfeldt-Jakob  disease  (CJD)  (64  FR 
52696  at  52706).  Proposed  §  1271.230(c) 
would  require  that  diua  mater  be 
processed  using  a  validated  procedure 
to  reduce  CJD  infectivity,  while 
preserving  the  clinical  utility  of  the 
product.  Currently,  an  example  of  such 
a  procedure  would  be  a  sodium 
hydroxide  (NaOH)  protocol  that  has 
been  validated  to  reduce  CJD  infectivity 
(in  an  animal  model)  while  preserving 
the  tissue's  clinical  utility.  In  the  future, 
other  methods  that  more  effectively 
reduce  CJD  infectivity  may  be 
developed. 

If  processes  are  validated,  in  place  of 
verification,  then  procedures  must  be 
established  and  maintained  to  ensiue 
that  the  specified  requirements  continue 
to  be  met;  this  requirement  appears  in 
proposed  §  1271.230(d).  Under 
§  1271.230(e).  any  change  or  deviation 
from  a  validated  process  would  require 
a  review  and  evaluation  of  the  process 
and,  where  appropriate,  revalidation. 

H.  Labeling  Controls  (Proposed 
§1271.250) 

Under  proposed  §  1271.250,  an 
establishment  would  be  required  to 
establish  and  maintain  procedures  to 
control  the  labeling  of  hiunan  cellular 
and  tissue-based  products.  These 
control  procedures  would  be  designed 
to  ensure  that  products  are  identified 
properly  and  to  prevent  mix-ups.  The 
agency  is  not  specifying  how  such 
controls  should  be  designed,  but  notes 
that  they  would  likely  need  to  include 
such  elements  as  proper  storage 
methods  to  prevent  deterioration  of 
adhesives,  among  other  problems.  In 
addition,  §  1271.250  would  require 

Erocediu«s  to  include  verification  of 
ibel  acciuacy,  legibility,  and  integrity. 
Thus,  for  example,  a  labeled  product 
would  be  checked  under  such 
verification  procedures  to  ensure  that  its 
label  was  affixed  securely  to  the 
container,  could  be  read  with  ease,  and 
accurately  identified  the  product  by 
identifier  and  product  type. 

Proposed  §  1271.250  would  also 
require  that  procediu^s  be  established 
and  maintained  to  ensure  that  products 
are  labeled  in  accordance  with  all 
applicable  labeling  requirements. 


"Applicable  labeling  requirements"  for 
hiunan  cellular  and  tissue-based 
products  regulated  as  biological  drugs 
include  the  labeling  regulations  in  parts 
201  and  610  (21  CFR  parts  201  and  610); 
for  products  regulated  as  devices,  they 
include  those  in  part  801  (21  CFR  part 
801).  Other  labeling  requirements 
appear  in  several  sections  of  proposed 
part  1271,  and  these  are  listed  in 
proposed  §  1271.250.  For  example, 
§  1271.90  is  cross-referenced  in 
§  1271.250;  it  would  require  that  banked 
cells  and  tissues  for  autologous  use  be 
labeled  "FOR  AUTOLOGOUS  USE 
ONLY"  (donor-suitability  proposed  rule 
(64  FR  52723)).  Procedures  established 
in  compliance  with  proposed  §  1271.250 
would  need  to  ensvue  that  banked  cells 
and  tissues  for  autologous  use  were 
labeled  with  this  statement. 

/.  Storage  (Proposed  §  1271.260) 

Proposed  §  1271.260  sets  out  storage 
requirements.  The  proposed  regulation 
addresses  three  general  areas  of  concern: 
Control  of  storage  areas;  storage 
temperative;  and  expiration  date. 

Under  proposed  §  1271.260,  each 
establishment  would  be  required  to 
establish  and  maintain  procedures  for 
the  control  of  storage  areas  and  stock 
rooms  in  order  to  prevent  mix-ups, 
commingling,  deterioration, 
contamination,  and  cross-contamination 
of  human  cellular  and  tissue-based 
products  and  supplies,  as  well  as  any 
other  condition  that  might  adversely 
affect  product  function  or  integrity.  In 
addition,  controls  would  be  required  to 
prevent  improper  release  for 
distribution. 

Storage  at  a  proper  temperature,  in 
order  to  preserve  a  product's  function 
and  integrity  and  prevent  deterioration, 
is  an  important  aspect  of  CGTP.  FDA 
recognizes  that  appropriate 
temperatures  may  differ  for  various 
types  of  products.  Thus,  §  1271.260(b) 
would  require  an  establishment  to 
establish  acceptable  temperat\u«  limits 
for  the  storage  of  human  cellular  and 
tissue-based  products  at  each  step  of  the 
manufactiiring  process.  Monitoring  of 
storage  temperatures  would  be  required. 
Temperatures  would  have  to  be 
documented,  and  recorded  temperatures 
reviewed  periodically  to  assure  that 
temperatiues  remained  in  the 
permissible  range. 

Different  products  may  be  stored  for 
differing  lengths  of  time  before  use.  The 
maximiun  storage  period  depends  on 
such  factors  as  product  type,  processing 
procedures  and  method  of  preservation, 
storage  conditions,  and  type  of 
packaging.  Section  1271.260(c)  would 
require,  where  appropriate,  that  an 


expiration  date  be  assigned  for  each 
human  cellular  or  tissue-based  product. 
Under  §  1271.260(d),  corrective  action 
must  be  taken  and  documented 
whenever  proper  storage  conditions  are 
not  met. 

/.  Receipt  and  Distribution  (Proposed 
§1271.265) 

Proposed  §  1271.265  covers  the 
receipt  and  distribution  of  human 
cellular  and  tissue-based  products. 
Section  1271.265(a)  contains  general 
requirements  for  procedures  and 
recordkeeping.  Section  1271.265(b) 
governs  receiving  activities. 
Requirements  that  must  be  met  prior  to 
making  a  product  available  for 
distribution  are  contained  in 
§  1271.265(c).  The  remaining  paragraphs 
deal  with  packaging,  shipping 
conditions,  and  the  return  of  products  to 
inventory. 

Under  §  1271.265(a),  procedures 
woiUd  be  required  fbr  receiving, 
accepting  or  rejecting,  and  distributing 
human  cellular  and  tissue-based 
products,  as  well  as  fbr  the  destruction 
or  other  disposition  of  such  products. 
Each  of  these  activities,  when 
performed,  must  be  documented. 
Required  documentation  would  include 
the  identification  of  the  hiunan  cellular 
or  tissue-based  product,  the  activities 
performed  and  the  results  of  such 
activities,  the  date  or  dates  of  the 
activity,  the  quantity  of  product  subject 
to  the  activity,  and  the  disposition  of  the 
product.  The  disposition  of  the  product 
would  include,  for  example,  the  identity 
of  the  consignee.  Complete  and  accurate 
identification  of  a  consignee  would 
include  not  only  the  consignee's  name, 
but  its  address  and  telephone  number. 

Section  1271.265(b)  contains  specific 
requirements  with  respect  to  the  receipt 
of  human  cellular  and  tissue-based 
products  for  processing,  distribution,  or 
any  other  step  in  the  manufactming 
process.  As  part  of  its  receiving 
activities,  an  establishment  would  be 
required  to  inspect  incoming  human 
cellular  and  tissue-based  products, 
according  to  established  procedures,  for 
damage,  contamination,  deterioration, 
or  any  other  indication  that  the  integrity 
of  the  product  had  been  impaired.  The 
establishment  would  then  determine 
whether  to  accept  or  reject  the  product. 
Acceptance  or  rejection  of  the  incoming 
product  would  need  to  be  documented. 
An  establishment  receiving  a  human 
cellular  or  tissue-based  product  would 
also  be  required  to  ascertain  its  status 
and  handle  the  product  appropriately. 
For  example,  a  product  that  is  shipped 
under  quarantine,  pending  completion 
of  the  donor-suitability  determination 
required  under  subpart  C  of  part  1271, 
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would  be  required  to  be  maintained  in 
quarantine  after  its  receipt  until  the 
determination  was  complete.  Other 
issues  of  product  status  (e.g.,  stage  in 
processing,  results  of  donor  screening 
and  testing)  would  dictate  other 
appropriate  action  with  respect  to  the 
product. 

Proposed  §  1271.265(c)  deals  with  an 
establishment's  determination  that  a 
product  is  "available  for  distribution,"  a 
term  that  the  agency  is  proposing  to 
define  in  proposed  §  1271.3(ff).  Under 
that  definition,  a  himian  cellular  or 
tissue-based  product  is  "available  for 
distribution"  if  it  has  been  determined 
to  meet  all  release  specifications  and  to 
be  suitable  for  distribution.  Under 
§  1271.265(c),  an  establishment  would 
be  required  to  establish  and  maintain 
procedures  for  making  products 
available  for  distribution,  including 
developing  release  criteria.  These 
procedures  would  be  designed  to 
prevent  the  release  of  products  that  are 
in  quarantine,  have  deteriorated,  or 
otherwise  have  been  manufactured  in 
violation  of  CGTP.  They  must  also 
prevent  the  release  of  products  from 
donors  who  have  not  been  determined 
to  be  suitable,  except  as  provided  imder 
proposed  §§  1271.65  and  1271.90. 

Prior  to  making  a  human  cellular  or 
tissue-based  product  available  for 
distribution,  an  establishment  would  be 
required  to  review  all  records  pertaining 
to  the  product  and  to  verify  and 
document  that  release  criteria  have  been 
met.  The  determination  that  a  product  is 
available  for  distribution  must  be 
documented  and  dated  by  a  responsible 
person. 

Under  §  1271.265(d),  all  packaging 
and  shipping  containers  woidd  be 
required  to  be  designed,  validated,  and 
constructed  so  as  to  ensure  product 
function  and  integrity  and  to  protect  the 
product  from  damage,  deterioration, 
contamination,  or  other  adverse  effects 
during  customary  conditions  of 
processing,  storage,  handling,  and 
distribution.  Section  1271.265(e)  would 
require  that  appropriate  shipping 
conditions,  to  be  maintained  during 
transit,  be  defined  for  each  type  of 
product.  And  §  1271.265(f)  would 
require  that  an  establishment  develop 
procedures  for  determining  whether  a 
product  that  is  returned  to  the 
establishment  may  be  returned  to 
inventory. 

K.  Records  (Proposed  §  1271.270) 

Proposed  §  1271.270  contains  general 
requirements  for  recordkeeping  imder 
part  1271.  Section  1271.270(a)  would 
require  establishments  to  maintain 
records  concurrently  with  the 
performance  of  each  significant  step 


required  in  subparts  C  and  D  of  part 
1271.  Many,  but  not  necessarily  all,  of 
the  requirements  for  documenting  a 
manufacturing  activity  are  specifically 
noted  elsewhere  in  the  regulations.  For 
example,  an  establishment's  receipt  of 
tissue  for  processing  would  be  a 
significant  step  that  needs  to  be 
documented;  proposed  §  1271.265(a) 
lists  the  specific  dociunentation  that 
would  be  required.  As  noted  in 
proposed  §  1271.270(a),  any 
requirement  in  part  1271  that  an  activity 
be  dociunented  involves  the  creation  of 
a  record,  and  that  record  would  be 
subject  to  the  requirements  of 
§1271.270. 

Section  1271.270(a)  would  require 
records  to  be  accurate,  indelible,  and 
legible.  Entries  must  be  dated  and  the 
person  performing  the  work  in  question 
must  be  identified.  Records  woiild  have 
to  be  sufficiently  detailed  to  provide  a 
complete  history  of  the  work  performed 
and  to  relate  the  records  to  the 
particular  human  cellular  or  tissue- 
based  product  involved.  In  order  to 
protect  the  privacy  of  both  donors  and 
recipients,  adequate  record  security 
systems  would  be  required. 

Under  §  1271.270(b),  establishments 
would  have  the  flexibility  to  develop 
individualized  systems  of  maintaining 
and  organizing  their  records,  so  long  as 
certain  objectives  were  achieved. 
Records  could  be  maintained  in  more 
than  one  location,  provided  that  the 
records  management  system  was 
designed  to  ensiue  prompt 
identification,  location,  and  retrieval  of 
all  records.  Further,  the  records 
management  system  would  need  to 
focilitate  the  review  ofa  particular 
human  cellular  or  tissue-based 
product's  history  both  prior  to  its 
release  for  distribution  and,  if  necessary, 
at  a  later  date  as  part  of  a  follow-up 
evaluation  or  investigation.  In  addition 
to  records  pertaining  to  individual 
products,  records  for  product  types 
would  be  required  to  be  maintained  and 
organized.  Thus,  for  example,  a 
manufacturer  of  several  different  types 
of  human  cellular  and  tissue-based 
products  would  be  required  to  maintain, 
for  each  product  type,  records  of 
pertinent  procedures,  product 
specifications,  labeling  and  packaging 
procediires,  and  equipment  logs.  A 
records  management  system  could  be  as 
simple  as  keeping  all  information 
pertaining  to  the  manufacture  of  one 
product  in  one  file  folder,  and  keeping 
all  file  folders  for  one  product  type,  e.g., 
tendons,  in  one  drawer  of  the  file 
cabinet.  This  drawer,  labeled 
"Tendons",  would  also  contain  a  folder 
for  "generic"  procedures  common  to  all 
tendons.  A  more  elaborate  records 


management  system  could  utilize  a 
computer  to  generate  files  and  subfiles. 

Section  1271.270(d)  and  (e)  deal  with 
methods  and  time  frames  for  retaining 
records.  Under  §1271. 270(d),  records 
could  be  maintained  electronically,  as 
original  paper  records,  or  as  true  copies. 
Examples  of  true  copies  include 
photocopies,  microfiche,  and  microfilm. 
Suitable  equipment  would  be  required 
to  be  available  for  reading  and 
photocopying  any  records  maintained 
on  microfiche  or  microfilm.  Records 
stored  in  automated  data  processing 
systems  must  be  backed  up  to  prevent 
their  loss.  Any  electronic  record  or 
electronic  signature  would  be  subject  to 
the  requirements  in  21  CFR  part  11. 

Under  §  1271.270(e),  all  records 
would  be  required  to  be  kept  for  10 
years  after  their  creation.  However, 
consistent  with  proposed  §  1271.55(b) 
on  records  of  donor-suitability 
determinations,  records  pertaining  to  a 
particular  human  cellular  or  tissue- 
based  product  must  be  retained  at  least 
10  years  after  the  date  of  implantation, 
transplantation,  infusion,  or  transfer  of 
the  product.  See  donor-suitability 
proposed  rule  (64  FR  52721).  If  the  date 
of  implantation,  transplantation, 
infusion,  or  transfer  is  not  known,  then 
the  records  must  be  retained  at  least  10 
years  after  the  date  of  the  product's 
distribution,  disposition,  or  expiration, 
whichever  is  latest.  The  establishment 
must  make  provisions  for  all  records  to 
be  maintained  for  the  required  period  in 
the  event  that  the  establishment  ceases 
operation.  FDA  requests  comment  on 
whether  there  are  specific  types  of 
records  for  which  a  retention  period 
shorter  than  10  years  would  be 
appropriate  and  would  not  compromise 
the  agency's  ability  to  prevent  the 
introduction,  transmission  and  spread 
of  communicable  disease. 

Section  1271.270(c)  cross-references 
records  requirements  proposed  in 
subpart  C  of  part  1271  that  relate  to 
donor  testing  and  screening,  in  order  to 
make  clear  that  records  required  under 
subpart  C  of  part  1271  are  subject  to  the 
recordkeeping  requirements  in 
§  1271.270.  Section  1271.270(f)  would 
require  an  establishment  to  maintain 
records  of  contracts,  agreements,  and 
other  arrangements  with  other 
establishments  under  which  any  step  in 
the  manufactiuing  process  is  performed 
by  the  other  establishment.  These 
records  would  need  to  contain  not  only 
the  name  and  address  of  the  other 
establishment,  but  also  a  description  of 
each  party's  responsibilities. 

L.  Tracking  (Proposed  §  1271.290) 

FDA  considers  product  tracking  to  be 
an  essential  component  of  its  proposed 
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regulatory  system  for  human  cellular 
and  tissue-based  products.  Should  the 
recipient  of  such  a  product  contract  a 
commimicable  disease,  tracking  would 
permit  appropriate  follow-up,  such  as 
an  investigation  to  determine  whether 
the  hiunan  cellular  or  tissue-based 
product  transmitted  the  disease  agent 
and.  if  so,  would  permit  steps  to  be 
taken  to  prevent  the  distribution  of 
other  similarly  infected  products. 
Similarly,  if  a  donor  is  discovered,  post- 
donation,  to  have  had  a  communicable 
disease,  tracking  would  permit  an 
establishment  to  locate  products  from 
that  donor.  Thus,  a  tracking  system  is 
closely  linked  to  the  agency's  regulatory 
objective  of  preventing  the  spread  of 
communicable  disease. 

As  with  other  components  of  these 
CGTP  regulations,  FDA  is  proposing 
certain  basic  requirements,  but  is 
allowing  establishments  flexibility  in 
designing  tracking  programs  that  suit 
their  particular  activities.  Auditing  of  an 
establishment's  tracking  method  to 
ensure  its  effectiveness  would  be 
required  under  the  quality  program 
(proposed  §  1271.160(b)(8)  and  (d)). 
FDA  recognizes  that  some 
establishments  have  already  developed 
and  implemented  tracking  systems  and 
requests  comments  from  those 
establishments  on  the  success  or  failure 
of  particular  tracking  methods. 

Part  821  (21  CFR  part  821)  of  FDA's 
regulations  contains  the  medical  device 
tracking  requirements.  Except  for  diua 
mater,  human  cellular  and  tissue-based 
products  regulated  as  devices  generally 
have  not  been  subject  to  tracking  imder 
part  821;  thus,  there  will  be  little  or  no 
duplication  of  tracking  requirements. 
When  a  human  cellular  or  tissue-based 
product  is  designated  as  a  "tracked 
device,"  and  subject  to  the  device 
tracking  regulations,  the  manu&cturer 
woidd  be  required  to  satisfy  both  sets  of 
tracking  requirements.  However,  given 
the  variety  of  methods  that  could  be 
devised  to  satisfy  the  tracking 
requirements  proposed  in  §  1271.290,  it 
is  foreseeable  that  a  single  tracking 
method  could  be  adopted  that  conforms 
with  the  requirements  of  both 
§  1271.290  and  part  821. 
•      Proposed  §  1 27-1 .290  would  require 
each  human  cellular  or  tissue-based 
product  to  be  tracked.  Section 
1271.290(a)  would  place  the  tracking 
obligation  on  each  establishment  that 
performs  any  step  in  the  manufacture  of 
a  hiunan  cellular  or  tissue-based 
product. 

Proposed  §  1271.290(b)  would  require 
the  establishment  to  establish  and 
maintain  a  method  of  product  tracking 
that  enables  the  tracking  of  all  human 
cellidar  and  tissue-based  products  from 


the  donor  to  the  recipient  or  final 
disposition  and  conversely  bom  the 
recipient  or  final  disposition  to  the 
donor.  FDA  recognizes,  however,  that 
some  establishments  may  be  better 
equipped  than  others  to  establish  an 
effective  tracking  system.  For  this 
reason,  the  agency  proposes  to  permit 
an  establishment  that  performs  some, 
but  not  all.  of  the  steps  in  the 
manufacturing  process  to  participate  in 
a  method  of  product  tracking  that  has 
been  established  by  another 
establishment  responsible  for  other 
steps  in  the  manufacturing  process, 
provided  that  the  tracking  method  meets 
all  the  requirements  of  §  1271.290.  One 
possible  method  of  tracking  would  be  to 
collect  information  about  recipients  on 
cards  that  are  returned  to  the  tracking 
establishment. 

Section  1271.290(c)  would  require 
that  each  human  cellular  or  tissue-based 
product  be  assigned  and  labeled  with  a 
distinct  identification  code  (e.g., 
alphanumeric)  that  relates  the  product 
to  the  donor  and  to  all  records 
pertaining  to  the  product.  Except  in  the 
case  of  autologous  or  directed 
donations,  such  a  code  must  be  created 
specifically  for  tracking  and  may  not 
include  an  individual's  name,  social 
security  or  medical  record  number.  An 
establishment  that  receives  a  human 
cellular  or  tissue-based  product  for 
further  manufacturing  might  use  the 
code  already  assigned  or  might  assign  a 
new  identifier  to  the  product.  The 
regulation  specifies,  however,  that  an 
establishment  that  assigns  a  new 
identifier  to  a  product  shall  establish 
and  maintain  procedures  for  relating  the 
new  identifier  to  the  old  identifier. 

Section  1271.290(d)  would  require 
establishments  to  ensure,  through 
agreements  with  consignees  or  through 
other  measures,  that  the  code  and  type 
of  each  human  cellular  or  tissue-base 
product  that  is  implanted,  transplanted, 
infused,  or  transferred  into  a  recipient 
be  recorded  in  the  recipient's  medical 
records,  or  in  other  pertinent  records,  to 
enable  tracking  fitjm  the  recipient  to  the 
donor.  Section  1271.290(e)  would 
require  an  establishment  to  document 
and  maintain  records  of  the  disposition 
of  each  of  its  human  cellular  or  tissue- 
based  products  to  enable  tracking  from 
the  donor  to  the  recipient  or  final 
disposition.  The  information  to  be 
maintained  must  permit  the  prompt 
identification  of  the  recipient  of  the 
product. 

Under  §  1271.290(f),  an  establishment 
would  be  required  to  inform  its 
consignees  in  writing  of  the 
requirements  in  §  1271.290  and  of  the 
tracking  method  that  the  establishment 
is  using  to  comply  with  those 


requirements.  For  example,  a  statement 
might  be  included  in  the  materials 
accompanying  the  consigned  human 
cellular  or  tissue-based  product  that 
would  describe  applicable  regulations 
and  the  establishment's  tracking 
method.  The  establishment  would  be 
required  to  document  that  the  consignee 
agreed  to  participate  in  its  tracking 
method  and  to  take  all  necessary  steps 
to  ensure  compliance  with  the 
requirements  of  §  1271.290;  this 
agreement  would  need  to  be  obtained 
and  documented  upon  initial 
distribution  of  human  cellular  or  tissue- 
based  products  to  a  consignee  and 
would  not  need  to  be  obtained  for  each 
subsequent  consignment. 

Proposed  §  1271.290(g)  contains  a 
requirement  specific  to  donors  of  dura 
mater,  intended  to  address  the 
particular  communicable-disease 
concerns  associated  with  that  type  of 
product.  Appropriate  specimens  frtim 
the  dura  mater  donor  would  be  required 
to  be  archived,  under  appropriate 
storage  conditions,  and  for  the 
appropriate  duration,  to  enable  future 
testing  of  the  archived  material  for 
evidence  of  transmissible  spongiform 
encephalopathy  (TSE)  and  appropriate 
disposition  of  any  affected  dura  mater 
tissue,  if  necessary.  Although  archiving 
samples  may  not  immediately  increase 
the  assurance  of  safety  for  a  dura  mater 
graft,  it  would  permit  later  testing  for 
TSE-induced  changes  using  improved  or 
new  methods  as  they  become  available. 
In  the  event  that  a  dura  graft  recipient 
became  ill  with  CJD,  such  testing  of 
archival  donor  material  would  be 
needed  to  confirm  whether  the  dura 
graft  was  the  source  of  infection,  so  that 
no  additional  grafts  fix>m  the  affected  lot 
would  be  distributed.  At  this  time, 
based  on  currently  available 
information,  FDA  reconunends  that 
samples  of  donor  brain  and  dura  mater 
tissues  be  archived  at  a  temperature 
equal  to  or  less  than  minus  70  VaC  for 
16  years  beyond  the  product's 
expiration  date. 

Ideally,  archived  samples  should  be 
retained  for  the  lifetime  of  the  graft 
recipient,  because  the  maximum 
incubation  period  is  not  certain.  To 
date,  the  longest  known  incubation 
period  is  16  years  (Ref.  1).  FDA  believes 
that  it  may  be  unrealistic  to  expect  a 
manufacturer  to  maintain  an  archive  for 
such  a  long  time.  FDA  suggests  that 
establishment  of  a  nationally  supported 
archive  be  considered  for  prolonged 
storage  of  these  materials,  in  order  to 
further  the  study  of  iatrogenic 
transmission  of  spongiform 
encephalopathies . 
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M.  Complaint  Files  (Proposed 
§1271.320) 

Proposed  §  1271.320  would  require 
establishments  to  maintain  records  of, 
and  review,  all  complaints. 
"Complaint"  is  defined  in  proposed 
§1271.3(ii)as: 

any  written,  oral,  or  electronic 
communication  that  alleges:  (1)  that  a 
human  cellular  or  tissue-based  product 
has  transmitted  or  may  have  transmitted 
a  communicable  disease  to  the  recipient 
of  the  product;  (2)  that  the  function  or 
integrity  of  a  human  cellular  or  tissue- 
based  product  may  have  been  impaired; 
or  (3)  any  other  problem  with  a  human 
cellular  or  tissue-based  product  that 
could  result  from  the  failure  to  comply 
with  current  good  tissue  practice. 

A  commimication  from  a  physician 
expressing  concern  about  possible 
product  contamination  would  be  a 
"complaint." 

The  proposed  regulation  would 
require  establishments  to  establish  and 
maintain  procedures  for  the  prompt 
review,  evaluation,  and  documentation 
of  all  complaints.  Records  of  each 
complaint  that  the  establishment 
receives  would  be  required  to  be 
maintained  in  a  file  designated  for 
complaints.  The  complaint  file  would 
be  required  to  contain  sufficient 
information  about  each  complaint  for 
proper  review  and  evaluation  of  the 
complaint,  including  the  identifier  of 
the  human  cellular  or  tissue-based 
product  that  is  the  subject  of  the 
complaint.  For  example,  the  complaint 
file  should  include  the  date  of  each 
report,  the  unique  product  identifier, 
and  the  name  of  the  person  or 
establishment  that  submitted  the 
complaint.  Proposed  §  1271.320  would 
require  that  the  complaint  file  be  made 
available  for  review  and  copying  upon 
request  from  an  authorized  employee  of 
FDA.  Section  1271.320(c)  sets  out 
requirements  for  the  review  and 
evaluation  of  complaints. 

m.  Additional  Requirements  With 
Respect  to  361  Products 

Proposed  subpart  E  of  part  1271 
contains  reporting  and  labeling 
requirements  that  would  apply  only  to 
those  establishments  that  manufacture 
human  cellular  and  tissue-based 
products  as  described  in  proposed 
§  1271.10  (registration  proposed  rule  (63 
FR  26754)).  Such  products  would  be 
products  that:  (1)  Are  minimally 
manipulated,  (2)  are  not  promoted  or 
labeled  for  any  use  other  than  a 
homologous  use,  (3)  are  not  combined 
with  or  modified  by  the  addition  of  any 
nontissue  or  noncellular  component 
that  is  a  drug  or  a  device,  and  (4)  do  not 


have  a  systemic  effect.  The  agency 
proposes  to  regulate  such  products 
solely  imder  the  authority  of  section  361 
of  the  PHS  Act  and  not  as  biological 
drugs  or  devices.  Thus  the  heading  of 
subpart  E  of  part  1271  is  "Additional 
Requirements  for  Establishments 
Described  in  §  1271.10."  Himian  cellular 
and  tissue-based  products  regulated  as 
biological  drugs  or  as  medical  devices 
will  continue  to  be  subject  to  reporting 
and  labeling  requirements  that  are 
ciurently  in  place. 

Although  the  title  of  proposed  subpart 
E  of  part  1271  refers  to  "additional" 
requirements  for  establishments 
described  in  §  1271.10,  the  proposed 
reporting  and  labeling  requirements  are 
designed  to  be  less  extensive  and 
burdensome  than  the  current 
requirements  applicable  to  products 
regulated  as  biological  drugs  or  as 
devices.  This  approach  is  in  keeping 
with  the  agency's  expressed  plans  to  put 
in  place  a  tiered  regulatory  scheme, 
under  which  human  cellidar  and  tissue- 
based  products  would  be  subject  to  an 
appropriate  level  of  regulation  based  on 
the  degree  of  risk.  At  the  same  time,  the 
proposed  reporting  and  labeling 
requirements  for  361  products  have 
been  drafted  to  be  generally  consistent 
with  existing  biological  drug  and  device 
regiilations. 

A.  Reporting  Requirements  (Proposed 
§1271.350) 

In  order  to  stay  informed  of  potential 
problems  with  human  cellular  and 
tissue-based  products  related  to 
commimicable-disease  transmission, 
and  to  be  able  to  take  appropriate  steps 
in  response,  FDA  needs  to  receive 
information  from  establishments  on 
adverse  reactions  and  certain  product 
deviations  that  could  result  in  adverse 
reactions.  For  this  reason,  FDA  is 
proposing  to  require  two  different  kinds 
of  reports  from  establishments  that 
manufacture  human  cellular  and  tissue- 
based  products  regulated  solely  imder 
section  361  of  the  PHS  Act:  the 
reporting  of  adverse  reactions,  and  the 
reporting  of  product  deviations. 

1 .  Adverse  Reactions 

Under  proposed  §  1271.350(a), 
establishments  woidd  be  required  to 
report  adverse  reactions  to  CBER.  The 
agency  is  engaged  in  an  ongoing  effort 
to  enhance  agency-wide  consistency  in 
the  collection  of  safety  data  and,  where 
possible,  consistency  with  the 
definitions,  reporting  periods,  formats, 
and  standards  recommended  by  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  of  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 


See  "Expedited  Safety  Reporting 
Requirements  for  Human  Drug  and 
Biological  Products,"  final  rule  (62  FR 
52237,  October  7, 1997).  In  order  to 
achieve  a  degree  of  imiformity 
throughout  the  agency  and  to  simplify 
reporting  requirements  for  firms,  FDA 
has  modeled  the  procedures  in 
§  1271.350(a)  on  the  reporting 
requirements  for  other  regulated 
products  (i.e.,  drugs,  devices,  and 
biological  products)  and  is  proposing  to 
require  use  of  the  same  standard 
reporting  form  that  is  already  in  use 
(FDA  Form-3500A). 

Proposed  §  1271. 3(gg)  would  define 
an  adverse  reaction  as  "a  noxious  and 
imintended  response  to  any  human 
cellular  or  tissue-based  product  for 
which  there  is  a  reasonable  possibility 
that  the  response  may  have  been  caused 
by  the  product  (i.e.,  the  relationship 
cannot  be  ruled  out)."  This  definition 
reflects  the  agency's  intention  to  shift 
from  adverse  experience  reporting  to 
adverse  reaction  reporting,  consistent 
with  ICH  guidelines  (62  FR  52237  at 
52238),  and  is  consistent  with  the  ICH 
E2A  gmdeline's  definitions  of  "adverse 
drug  reaction,"  International  Conference 
on  Harmonisation;  Guideline  on 
Clinical  Safety  Data  Management; 
Definitions  and  Standards  for  Expedited 
Reporting,  availability  (60  FR  11284  at 
11285.  March  1, 1995).  Under  the 
proposed  definition,  not  all 
unsuccessful  outcomes  would  be 
considered  "adverse  reactions."  For 
example,  the  agency  recognizes  that  a 
recipient  may  reject  a  himian  cellular  or 
tissue-based  product,  or  that  there  may 
be  a  failiu«  to  engraft  (e.g.,  of 
hematopoietic  stem  cells),  for  reasons 
that  are  unrelated  to  the  product  itself. 
Or  a  procedxure  may  fail  for  reasons  that, 
whether  or  not  specifically  identified, 
are  known  not  to  be  product-related.  On 
the  other  hand,  if  the  relationship 
between  the  product  and  the  noxious 
and  unintended  response  cannot  be 
ruled  out,  the  response  would  be 
considered  an  adverse  reaction  luider 
the  proposed  definition. 

The  phrase  "the  relationship  cannot 
be  ruled  out"  is  included  in  the 
proposed  definition  to  clarify  which 
individual  cases  should  be  reported  to 
FDA.  Instances  of  probable,  possible, 
remote,  or  imlikely  relationships  would 
all  be  considered  adverse  reactions, 
because  there  would  be  at  least  a 
reasonable  possibility  that  the  noxious 
and  unintended  response  may  have 
been  caused  by  the  human  cellular  or 
tissue-based  product,  even  though 
causality  has  not  been  established. 

Under  proposed  §  1271.350(a),  only 
those  adverse  reactions  that  involved 
the  transmission  of  a  communicable 
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disease,  product  contamination,  or  the 
failure  of  a  human  cellular  or  tissue- 
based  product's  function  or  integrity 
would  be  required  to  be  reported. 
Moreover,  reporting  would  be  limited  to 
those  adverse  reactions  that  are  fatal  or 
life-threatening,  that  result  in 
permanent  impairment  of  a  body 
function  or  permanent  damage  to  body 
structure,  or  that  necessitate  medical  or 
surgical  intervention. 

In  order  to  determine  which  adverse 
reactions  are  required  to  be  reported, 
each  establishment  would  be  required  to 
review  all  adverse  reaction  reports.  The 
source  of  the  information  is  not 
relevant;  all  reports,  regardless  of 
source,  would  have  to  be  considered. 

The  procediues  proposed  for 
reporting  adverse  reactions  are  modeled 
on  those  used  for  other  products 
regulated  by  the  agency.  Reports  to  the 
agency  would  be  required  within  15 
calendar  days  of  initial  receipt  of  the 
information,  with  a  possible  follow-up 
report.  Reports  would  be  submitted  to 
CBER.  The  proposed  regulation 
provides  addresses  and  information  on 
obtaining  forms. 

With  respect  to  human  cellular  and 
tissue-based  products  regiilated  as 
biological  drugs,  the  reporting 
requirements  in  21  CFR  600.80  continue 
to  apply.  For  those  products  regulated 
as  devices,  the  medical  device  reporting 
requirements  in  21  CFR  part  803  apply. 
The  agency  notes  that  the  transmission 
of  a  serious  communicable  disease 
would  constitute  an  event  that  is 
required  to  be  reported  under  ciurent 
regulations. 

2.  Product  Deviations 

FDA  is  proposing  to  require,  in 
§  1271.350(b).  that  those  product 
deviations  that  could  reasonably  be 
expected  to  lead  to  a  reportable  adverse 
reaction  be  r^orted  to  CBER,  along 
with  information  on  corrective  actions. 
A  definition  of  the  term  "product 
deviation"  is  proposed  in  §  1271. 3(kk) 
and  has  been  discussed  at  section  D.C  of 
this  document. 

In  the  proposed  approach  dociunent, 
FDA  indicated  that  establishments 
would  be  required  to  maintain  records 
of  errors  and  accidents,  a  term  that  is 
incorporated  in  this  proposal  within  the 
meaning  of  "product  deviation"  (see 
proposed  §  1271. 3(kk)),  and  to  make 
them  available  for  inspection,  but  that 
no  reports  to  the  agency  woidd  be 
required.  The  General  Accoimting 
Office,  in  its  report  on  human  tissue 
banks,  critici:^  the  agency  for  not 
requiring  that  such  records  be  reported 
(Ref.  2). 

The  agency  is  now  proposing  to 
require  the  reporting  of  certain  product 


deviations:  those  that  are  of  the  type 
that  could  reasonably  be  expected  to 
lead  to  a  reportable  adverse  reaction.  In 
addition,  required  reporting  woiild  be 
limited  to  product  deviations  involving 
human  cellular  or  tissue-based  products 
that  have  been  distributed.  The  agency 
considers  that  these  limitations  on  the 
reporting  obligation  will  lessen  the 
burden  on  establishments  and  on  the 
agency,  making  it  possible  for  the 
agency  to  receive  meaningful 
information  and  respond  appropriately 
(e.g.,  by  monitoring  recalls  and  assisting 
in  their  implementation  as  necessary 
and  appropriate). 

Proposed  §  1271.350(b)  sets  out  the 
requirements  for  reporting  product 
deviations  that  could  give  rise  to  an 
adverse  reaction  and  provides  the 
address  to  be  used.  Reports  of  such 
product  deviations  would  be  expected 
as  soon  as  possible.  Although  no 
particular  reporting  form  would  be 
required.  §  1271.350(b)(2)  states  that 
each  report  shall  contain  a  description 
of  the  product  deviation  and 
information  on  all  corrective  actions 
that  have  been  or  will  be  taken  in 
response  to  the  product  deviation,  such 
as  recalls. 

B.  Labeling  and  Claims 

Proposed  §  1271.370  contains 
requirements  for  product  labeling  and 
would  govern  promotional  claims  made 
for  hiunan  cellular  and  tissue-based 
products  regulated  solely  under  the 
authority  of  section  361  of  the  PHS  Act. 
Section  1271.370(a)  describes  the 
required  contents  of  product  labels  and 
accompanying  materials.  The  types  of 
claims  that  may  be  made  for  human 
cellular  and  tissue-based  products  are 
addressed  in  §  1271.370(b). 

The  agency  considers  regulation  of 
labeling  and  promotion  to  be  an 
essential  part  of  its  proposed  tiered, 
risk-based  regulatory  system  for  hiunan 
cellular  and  tissue-based  products. 

Labeling  and  promotional  materials 
which  contain  incomplete,  imclear, 
inaccurate,  unbalanced,  or  misleading 
information  can  increase  the  risk  of  the 
introduction,  transmission,  or  spread  of 
communicable  disease  by  misleading 
the  public  into  inappropriate  or  tmsafe 
practices  regarding  these  products  (e.g., 
storing  a  product  at  an  incorrect 
temperature)  or  by  hindering  corrective 
action  which  might  become  necessary 
(e.g.,  by  delaying  identification  of  the 
establishment  distributing  an  unsafe 
product). 

For  these  reasons,  the  agency 
considers  that  section  361  of  the  PHS 
Act  provides  the  agency  with  sufficient 
authority  to  issue  Uiese  reqiiirements. 


1.  Labeling  Information 

Proposed  §  1271.370(a)  would  require 
each  human  cellular  or  tissue-based 
product  made  available  for  distribution 
to  be  labeled  clearly  and  accurately.  In 
addition,  certain  basic  information 
would  be  required  to  appear  on  the 
product  label:  (1)  The  name  and  address 
of  the  establishment  that  determined 
that  the  product  met  release  criteria  and 
made  the  product  available  for 
distribution,  (2)  a  description  of  the  type 
of  product,  and  (3)  the  product's 
expiration  date,  if  any.  The  agency 
considers  each  of  these  items  to  be  of 
sufficient  importance  that  they  warrant 
placement  on  the  product  label  itself 
instead  of  in  materials  that  accompany 
the  product.  The  first  two  items  are 
crucial  for  acciuately  identifying  the 
product  and  responsible  establishment 
in  the  event  of  any  necessary  follow-up 
action  (e.g.,  adverse  reaction  reports). 
Requiring  products  to  be  labeled  with 
their  expiration  dates  helps  to  ensure 
that  they  maintain  their  function  and 
integrity  at  the  time  of  use. 

Recognizing  that  space  on  the  product 
label  may  be  limited,  the  agency 
proposes  to  require  that  the  following 
information  appear  either  on  the 
product  label  or  in  a  package  insert:  (1) 
Storage  temperature,  (2)  warnings, 
where  appropriate,  and  (3)  instructions 
for  use.  Information  on  storage 
temperature  will  help  prevent  errors  in 
handling  and  help  ensure  that  the 
product  maintains  its  integrity  and 
functions  properly  in  the  recipient. 
Warnings  and  instructions  for  use  will 
inform  the  physician  of  the  proper  use 
of  the  product  and  would  increase  the 
probability  of  a  successful  procedure. 

2.  Claims 

Section  1271.370(b)  deals  with  claims 
for  hiunan  cellular  and  tissue-based 
products  in  labeling,  advertising,  and 
promotional  materials.  Consistent  with 
the  agency's  plans  outlined  in  the 
proposed  approach  document,  this 
provision  would  require  that  any  such 
claim  be  clear,  truthful,  balanced,  and 
not  misleading.  A  "balanced"  claim  for 
a  product  would,  for  example,  reflect  an 
objective,  unbiased  view  of  the  product, 
including  not  only  claims  for  the 
product's  benefits  but  also  explanations 
of  any  hazards.  A  claim  may  be 
considered  to  be  misleading  if  it  omits 
important  information. 

Proposed  §  1271.370(b)(2)  is  intended 
to  clarify  one  of  the  foiu  criteria  that 
must  be  met  for  a  hiunan  cellular  or 
tissue-based  product  to  be  regulated 
solely  under  the  authority  of  section  361 
of  the  PHS  Act.  Under  proposed 
§  1271.10,  a  361  product  is  one  that,  in 
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addition  to  meeting  other  criteria,  is  not 
promoted  or  labeled  for  any  use  other 
than  a  homologous  use  (registration 
proposed  rule  (63  FR  26744  at  26754)). 
Section  1271.370(b)(2)  explains  that  a 
labeling  clsiim  or  promotional  materials 
regarding  the  therapeutic  or  clinical 
outcome  of  a  human  cellular  or  tissue- 
based  product  (other  than  for 
reconstruction,  replacement,  repair,  or 
supplementation  of  cells  or  tissue) 
would  be  considered  a  claim  for  a  use 
other  than  a  homologous  use.  A  product 
for  which  such  a  claim  was  made  would 
be  subject,  along  with  its  labeling,  to 
regulation  under  the  act  and/or  section 
351ofthePHSAct. 

3.  Labeling  of  Biological  Drugs  and 
Devices 

Proposed  §  1271.370  applies  only  to 
361  products;  human  cellular  and 
tissue-based  products  regulated  as 
biological  drugs  or  as  devices  will 
continue  to  be  subject  to  labeling 
requirements  currently  in  place.  Parts 
201  and  610  (21  CFR  parts  201  and  610) 
will  apply  to  hiiman  celliilar  or  tissue- 
based  products  regulated  as  biological 
drugs,  as  will  relevant  statutory 
provisions  and  any  conditions  of 
product  licensure.  Human  cellular  and 
tissue-based  products  regulated  as 
devices  will  be  subject  to  the  labeling 
requirements  in  part  801 ,  in  addition  to 
the  provisions  of  the  act  and  any 
applicable  conditions  of  approval  or 
clearance. 

In  order  to  ensure  that  all  human 
cellular  and  tissue-based  products, 
regardless  of  regulatory  category,  bear 
certain  basic  relevant  information,  FDA 
proposes  to  interpret  several  cmrent 
regulations  as  encompassing  the 
information  set  out  in  proposed 
§  1271.370(a).  The  agency  would  expect 
the  information  listed  in  proposed 
§  1271.370(a)  to  appear  on  the  label  or 
package  insert  of  those  products 
regulated  as  biological  drugs  or  devices. 

The  paragraphs  Delow  set  out  each 
item  listed  in  proposed  §  1271.370(a), 
along  with  the  parallel  regulation 
applicable  to  biological  drugs  or 
devices.  The  agency  expects  that  few  if 
any  changes  will  need  to  be  made  to 
ciurent  labeling  to  ensure  that  the 
information  Usted  in  proposed 
§  1271.370(a)  is  provided.  Where  there 
is  a  difference  in  required  placement  of 
the  information  (e.g.,  on  the  label  or  in 
a  package  insert),  the  placement 
required  in  the  biological  drug  or  device 
regulation  wiU  apply. 

a.  Name  and  aadress  of  the 
establishment  that  determines  that  the 
product  meets  release  criteria  and 
makes  the  product  available  for 
distribution.  For  biological  drugs. 


§§  610.60(a)(2),  610.61(b),  and  610.63 
require  the  name,  address,  and  license 
number  of  the  manufacturer  or,  in  the 
case  of  divided  manufactiuing 
responsibilities,  all  manufactiuers. 
Section  610.64  permits  the  name  of  the 
distributor  to  appear.  For  human 
cellular  and  tissue-based  products,  FDA 
considers  the  establishment  that 
determines  that  the  product  meets 
release  criteria  and  makes  the  product 
available  for  distribution  to  be  a 
manufacturer  and  will  expect  that 
manufacturer's  name  and  address  to 
appear  on  the  product  label. 

Section  801.1(a)  requires  the  label  of 
a  device  to  specify  the  name  and  place 
of  business  of  the  manufacturer,  packer, 
or  distributor.  FDA  proposes  to  interpret 
this  requirement,  with  respect  to  human 
cellular  and  tissue-based  products 
regulated  as  devices,  as  requiring  the 
name  of  the  establishment  that 
determines  that  the  product  meets 
release  criteria  and  makes  the  product 
available  for  distribution. 

b.  Description  of  the  type  of  product. 
For  biological  drugs,  §§  610.60(a)(1)  and 
610.61(a)  require  the  proper  name  of  the 
product  to  appear  on  the  container  and 
package  label.  The  product's  proper 
name  will  serve  as  an  adequate 
description  of  the  type  of  product.  For 
devices,  section  502(e)(2)  and  (e)(4)  of 
the  act  (21  U.S.C.  352(e)(2)  and  (e)(4)) 
requires  products  to  be  labeled  with 
their  established  name,  or  if  there  is  no 
established  name,  then  with  the 
conunon  or  usual  name  of  the  device; 
either  will  suffice,  so  long  as  it 
adequately  describes  the  type  of 
product. 

c.  Expiration  date.  For  biological 
drugs,  §§  610.60(a)(4)  and  610.61(d) 
require  products  to  be  labeled  with  their 
expiration  dates.  For  devices, 

§  801.109(c)  requires  products  to  be 
labeled  with  information  on  "any 
relevant  *  *  *  precautions";  FDA 
proposes  to  interpret  this  provision  as 
requiring  a  product's  expiration  date,  if 
the  product  has  one,  because  the 
expiration  date  is  effectively  a 
precaution  against  use  of  an  out-of-date 
product. 

d.  Storage  temperature.  For  biological 
drugs,  §  610.61(h)  requires  the 
recommended  storage  temperature  to 
appear  on  the  package  label.  For 
devices,  FDA  proposes  to  interpret 

§  801.109(c),  which  requires  information 
for  use,  including  precautions,  to 
include  the  proper  storage  temperature. 

e.  Warnings,  where  appropriate.  For 
biological  drugs,  §  210.57(e)  requires 
warnings.  For  devices,  §  801.109(c) 
requires  information  on  hazards, 
contraindications,  side  effects,  and 
precautions,  which  FDA  proposes  to 


interpret  as  including  any  appropriate 
warnings. 

f.  Instructions  for  use.  For  biological 
drugs,  §610.61(1),  (j),  and  (k),  as  well  as 
§  201.57(c),  requires  instructions  for  use. 
For  devices,  instructions  for  use  are 
required  in  §  801.109(b)(2)  and  (c). 

rv.  Inspection  and  Enforcement 
Provisions 

Proposed  subpart  F  of  part  1271 
contains  provisions  on  inspections; 
hvunan  cellular  and  tissue-based 
products  offered  for  import;  and  orders 
of  retention,  recall,  destruction,  and 
cessation  of  manufacturing.  Subpart  F  of 
part  1271  would  apply  only  to  those 
establishments  described  in  proposed 
§  1271.10;  i.e.,  those  establishments  that 
manufacture  human  cellular  and  tissue- 
based  products  regulated  under  the 
authority  of  section  361  of  the  PHS  Act 
and  proposed  part  1271,  but  not  as 
biologic^  drugs  or  as  devices.  Products 
that  the  agency  is  regulating  as  devices 
or  biological  drugs  will  be  subject  to  the 
enforcement  provisions  of  the  act  and 
applicable  regulations. 

'The  proposed  inspection  and 
enforcement  provisions  are  based  on 
those  contained  in  part  1270,  subpart  D, 
which  are  currently  applicable  to 
human  tissue  intended  for 
transplantation.  These  provisions  were  . 
fully  discussed  in  the  rulemaking  on 
part  1270  ("Hiunan  Tissue  Intended  for 
Transplantation,"  interim  rule  (58  FR 
65514  and  65517  to  65518,  December 
14, 1993);  "Human  Tissue  Intended  for 
Transplantation,"  final  rule  (62  FR 
40429  and  40439  to  40440,  July  29. 
1997). 

Authority  for  the  enforcement  of 
section  361  of  the  PHS  Act  is  provided 
for  in  part  under  section  368  of  the  PHS 
Act  (42  U.S.C.  271).  Under  section 
368(a)  of  the  PHS  Act,  any  person  who 
violates  a  regulation  prescribed  under 
section  361  of  the  PHS  Act  may  be 
pimished  by  imprisonment  for  up  to  1 
year  (42  U.S.C.  271(a)).  Individuals  may 
also  be  pimished  for  violating  such  a 
regulation  by  a  fine  of  up  to  $100,000 
if  death  has  not  resulted  from  the 
violation  or  up  to  $250,000  if  death  has 
resulted  (18  U.S.C.  3559,  3571(b)). 
Organizations  may  be  fined  up  to 
$200,000  per  violation  not  resulting  in 
death  and  $500,000  per  violation 
resulting  in  death  (18  U.S.C.  3559. 
3571(c)).  In  addition.  Federal  District 
Courts  have  jurisdiction  to  enjoin 
individuals  and  organizations  from 
violating  regulations  implementing 
section  361  of  the  PHS  Act. 

A.  Inspections  (Proposed  §  1271.400) 

Proposed  §  1271.400  addresses  the 
inspectional  process.  In  large  part. 
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inspections  of  establishments  that 
manufacture  human  cellular  and  tissue- 
based  products  would  be  conducted  in 
the  same  manner  as  inspections  of  firms 
dealing  in  other  FDA-regulated 
conunodities. 

Establishments  subject  to  inspection 
include  those  that  perform  any  step  in 
the  manufacture  of  human  cellular  and 
tissue-based  products,  including 
recovery,  donor  screening,  donor 
testing,  processing,  storage,  labeling, 
packaging,  and  distribution.  All  of  these 
establishments,  including  any  location 
performing  contract  services,  would  be 
required  to  permit  inspections  by  an 
authorized  FDA  representative  at  any 
reasonable  time  and  in  a  reasonable 
manner.  The  FDA  representative  would 
determine  which  areas  of  the 
establishment  to  inspect  in  order  to 
determine  compliance  with  the 
provisions  of  part  1271;  these  might 
include,  but  would  not  necessarily  be 
limited  to,  the  establishment's  facilities, 
equipment,  processes,  products, 
procedures,  labeling,  and  records. 

Inspections  would  be  made  with  or 
without  prior  notification  and  would 
ordinarily  occur  during  regular  business 
hours.  The  fi^uency  of  inspection 
would  be  at  the  agency's  discretion. 

The  FDA  representative  would  call 
upon  the  most  responsible  person 
available  at  the  time  of  inspection  of  the 
establishment  and  could  question  the 
persoimel  of  the  establishment  as  the 
representative  deems  necessary.  The 
FDA  representative  could  re\^ew  and 
copy  any  records  required  to  be  kept 
under  part  1271,  and  could  take 
photographs  or  make  video  tapes.  The 
agency  notes  that,  under  the  policy 
expressed  in  Compliance  Policy  Guide 
7151.02,  "FDA  Access  to  Results  of 
Quality  Assurance  Program  Audits  and 
Inspections,"  the  FDA  representative 
would  not  ordinarily  review  or  copy  an 
establishment's  records  and  reports  that 
result  from  audits  of  the  establishment's 
quality  program  established  imder 
proposed  §  1271.160,  when  such  audits 
are  conducted  according  to  the 
establishment's  written  quality  program. 
This  policy  is  intended  to  encourage  the 
establishment  to  conduct  quality 
program  audits  that  are  candid  and 
meaningful.  The  agency  would  continue 
to  have  access  to  all  information 
required  to  be  maintained  under 
proposed  part  1271,  such  as  complaint 
files,  information  on  product  deviations, 
and  information  on  corrective  actions. 

At  the  end  of  the  inspection,  if 
possible  violations  of  the  regulations  are 
found,  the  FDA  representative  would 
issue  to  the  most  responsible  person  at 
the  establishment  a  list  of  "Inspectional 
Observations"  (Form  FDA-483). 


describing  the  observations  of  the 
representative  that  represent  an 
observed  or  potential  problem  with  the 
facility  or  with  the  human  cellular  and 
tissue-based  products.  After  the  report 
of  the  FDA  representative  is  reviewed, 
FDA  may  issue  additional 
correspondence  to  the  establishment 
describing  the  violations  to  the 
regulations  and  requesting  appropriate 
follow-up  action. 

The  public  disclosure  of  records 
containing  the  name  or  other  positive 
identification  of  donors  or  recipients  of 
human  cellular  or  tissue-based  products 
would  be  handled  in  accordance  with 
FDA's  procedures  on  disclosiue  of 
information  as  set  forth  in  21  CFR  part 
20.  Under  these  procedures,  FDA  takes 
necessary  precautions  to  protect  the 
privacy  of  names  of  donors  and 
recipients  prior  to  public  disclosure  of 
records  containing  identifiers  of  the 
donor  and  recipients.  FDA  recognizes 
the  sensitive  natxue  of  information  that 
would  identify  a  human  tissue  donor  or 
recipient.  FDA  may  copy  records 
containing  identification  of  the  donors 
or  recipients  if  such  records  are  needed; 
for  example,  to  document  the 
distribution  of  potentially  infectious 
human  cellular  and  tissue-based 
products. 

The  agency  invites  additional 
comments  on  possible  alternative 
inspection  and  enforcement  provisions 
that  would  leverage  agency  resoiut:es, 
be  cost-effective,  and  achieve  the  public 
health  goals  of  the  proposed  rule.  The 
agency  welcomes  comments  on  the 
advantages  and  disadvantages  of  various 
types  of  programs,  such  as  joint  agency- 
third  party  inspectional  programs  and 
joint  Federal-State  inspectional  and 
enforcement  programs,  as  well  as  any 
other  alternative  approach  that  would 
help  ensure  compliance  with  the 
proposed  rule. 

B.  Imports  (Proposed  §  1271.420) 

Proposed  §  1271.420,  which  is 
derived  from  §  1270.42,  is  intended  to 
clarify  the  administrative  steps  for  the 
importation  of  human  cellular  and 
tissue-based  products  into  the  United 
States.  Human  cellular  and  tissue-based 
products  that  have  been  recovered  from 
sources  outside  the  United  States  can 
enter  the  country,  and  products  that 
have  been  recovered  bom  soiuDes  in  the 
United  States  and  then  sent  outside  the 
United  States  for  processing  can  reenter 
the  country,  consistent  with  the 
provisions  of  part  1271.  All  imported 
human  cellular  and  tissue-based 
products  would  be  required  to  be 
accompanied  by  appropriate  records 
identifying  the  donor  and  the  status  of 
donor  testing  and  screening  in 


accordance  with  the  records 
requirements  proposed  in  the  donor- 
suitabiliw  proposed  rule. 

As  witn  other  imports,  when  a  human 
cellular  or  tissue-based  product  is 
offered  for  entry,  the  importer  of  record 
must  notify  the  director  of  the  FDA 
district  having  jurisdiction  over  the  port 
of  entry  through  which  the  product  is 
imported  or  offered  for  import. 
"Importer  of  record"  is  defined  in 
proposed  §  1271. 3(tt).  The  himian 
cellular  or  tissue-based  product  offered 
for  import  must  be  held  intact,  under 
conditions  necessary  to  maintain 
product  function  and  integrity,  prevent 
contamination,  and  prevent 
transmission  of  commiuiicable  disease, 
until  it  is  released  by  FDA. 

Human  cellular  and  tissue-based 
products  that  are  offered  for  import  and 
found  to  be  in  violation  of  part  1271 
would  be  subject  to  recall  and 
destruction  in  accordance  with 
§1271.440. 

C.  Orders  of  Retention,  Recall, 
Destruction,  and  Cessation  of 
Manufacturing  (Proposed  §  1271.440) 

Proposed  §  1271.440  describes  the 
procedures  for  the  retention,  recall,  and 
destruction  of  himian  cellular  and 
tissue-based  products  and  for  the 
cessation  of  manufactiuing  operations, 
and  is  derived  in  large  part  from 
§  1270.43.  Section  1271.440(a)  states 
that,  upon  a  finding  that  a  human 
cellular  or  tissue-based  product  or  an 
establishment  is  in  violation  of  the 
regulations  in  this  part  (and  thus  poses 
a  risk  of  spreading  a  communicable 
disease),  the  agency  may  issue  an  order 
that  the  product  be  recalled  and/or 
destroyed,  as  appropriate,  or  that  it  be 
retained  until  it  is  recalled  by  the 
distributor,  destroyed,  or  disposed  of  as 
agreed  by  FDA,  or  until  the  safefy  of  the 
product  is  confirmed.  Alternatively,  the 
agency  may  take  possession  of  and/or 
destroy  the  violative  product. 

Section  1271.440(cl  describes  in 
further  detail  the  order  of  retention, 
recall,  or  destruction,  and  describes 
possible  alternatives  to  destruction. 
Section  1271.440(e)  provides  an 
opportunity  for  a  hearing  under  21  CFR 
part  16  and  states  that,  if  such  a  hearing 
is  requested,  any  possible  destruction  of 
human  cellular  and  tissue-based 
products  would  be  held  in  abeyance 
pending  resolution  of  the  hearing 
request. 

Proposed  §  1271.440(a)(3)  contains  a 
provision  not  found  in  §  1270.43:  an 
"order  to  cease  manufacturing  until 
compliance  with  the  regulations  of  this 
part  has  been  achieved."  This  type  of 
order  would  bar  an  establishment  from 
continuing  its  manufacturing  operations 
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imtil  the  agency  has  determined  that 
compliance  has  been  achieved.  The 
order  will  speciiy  the  regulations  at 
issue,  and  will  ordinarily  specify  the 
particular  operations  covered  by  the 
order  (e.g.,  distribution,  labeling,  etc.). 
Operations  may  not  resume  without 
prior  authorization  of  FDA. 

Authority  for  this  new  provision 
derives  from  section  361  of  the  PHS  Act, 
which  states  that,  "(fjor  purposes  of 
carrying  out  and  enforcing  such 
regulations,  the  Surgeon  General  may 
provide  for  Such  inspection,  *  *  * 
destruction  *  *  * ,  and  other  measures, 
as  in  his  judgment  may  be  necessary." 
The  agency  considers  these  new 
measiues  to  be  a  necessary  component 
of  its  new  comprehensive  approach  to 
cell  and  tissue  regulation,  which 
includes  the  proposed  establishment 
registration  and  product  listing  and  the 
proposed  CGTP  requirements. 

The  agency  recognizes  that  an  order  to 
retain  particular  human  cellular  and 
tissue-based  products  suspected  of 
being  in  violation  of  the  regulations  may 
be  appropriate  in  some  instances,  and 
intends  to  continue  to  issue  such  orders 
as  necessary.  However,  such  a  limited 
action  against  a  product  or  products 
may  be  an  inadequate  enforcement  tool 
in  some  instances;  e.g.,  when  an 
establishment  fails  to  comply  with 
CGTP.  In  that  situation,  it  may  be  more 
appropriate  to  take  action  directly 
against  the  establishment,  rather  than 
against  the  products  of  the 
establishment. 

For  example,  an  order  to  cease 
operations  would  be  appropriate  in  the 
case  of  an  establishment  that  failed  to 
establish  and  maintain  proper 
procedures  under  proposed 
§  1271.260(a)  for  storage  of  human 
cellular  and  tissue-based  products  in 
such  a  way  as  to  prevent  their  cross- 
contamination.  Such  a  failure  to  comply 
with  CGTP  would  cause  potential 
serious  communicable-disease  risk  from 
all  of  the  establishment's  products.  An 
order  to  retain  or  destroy  particular 
products  would  not  prevent  the 
establishment  from  continuing  its  faulty 
practices  and  could  therefore  be 
inadequate. 

The  agency  expects  that,  typically,  an 
order  of  cessation  may  be  directed  only 
at  the  distribution  of  hiunan  cellular  or 
tissue-based  products  and  would  not 
affect  the  rest  of  an  establishment's 
operations.  However,  in  some  cases,  the 
order  might  cover  a  particular  step  in 
the  manuiacturing  process.  And  in 
egregious  cases  involving  serious  CGTP 
deficiencies,  the  order  might  cover  all  of 
a  firm's  operations. 


V.  Proposed  Revocation  of  Part  1270 

Part  1270  contains  regulations 
governing  infectious  disease  testing, 
donor  screening,  recordkeeping,  and 
enforcement  for  human  tissue  intended 
for  transplantation.  Products  currently 
subject  to  the  provisions  in  part  1270 
would  be  considered  human  cellular 
and  tissue-based  products  under  the 
definition  in  §  1271.3(e)  and  would  be 
regulated  xmder  proposed  part  1271. 
The  agency  has  previously  announced 
its  intention  that  proposed  part  1271 
would  supersede  the  regulations  in  part 
1270  (donor  suitability  proposed  rule 
(64  FR  52696)).  After  the  regulations  in 
part  1271  go  into  effect,  the  regulations 
in  part  1270  wiU  be  unnecessary, 
confusing,  and  duplicative.  For  these 
reasons,  the  agency  now  proposes  to 
revoke  part  1270. 

VI.  Proposed  Eflfective  Date 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effiective  180  days  after  the  date 
of  its  publication  in  the  Federal 
Register. 

Vn.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vni.  Analysis  of  Economic  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  whether  a  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  if  it  does, 
to  analyze  regulatory  options  that  would 
minimize  the  impact.  The  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement 
under  section  202  (a)  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  in  any 


one  year  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this  final 
rule  is  consistent  with  the  principles 
identified  in  Executive  Order  12866. 
The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  the  final 
rule  is  a  significant  regulatory  action  as 
defined  by  the  Executive  Order  and  so 
is  subject  to  review.  Because  the  rule 
does  not  impose  mandates  on  State, 
local,  or  tribal  governments,  or  the 
private  sector,  that  will  result  in  an 
expenditxue  in  any  one  year  of  $100         ; 
million  or  more,  FDA  is  not  required  to 
perform  a  cost-benefit  analysis 
according  to  the  Unfunded  Mandates 
Reform  Act.  Many  of  the  establishments 
within  the  tissue  industry  would  be 
classified  as  small  business  entities,  and 
a  niunber  of  these  facilities  will  incur 
new  costs.  Because  of  the  limits  of 
information  to  characterize  the  current 
quality  management  practices  at  many 
of  these  facilities,  and  thus  the 
increased  effort  required  to  meet  the 
standards  of  CGTP,  the  cost  impact  on 
small  business  entities  is  uncertain.  The 
FDA  has  therefore  prepared  an  Initial 
RegiUatory  Flexibility  Analysis. 

A.  Estimated  Cost  Impact 

With  the  proposed  CGTP  rule,  the 
FDA  is  furthering  completion  of  the  set 
of  proposals  that  represent  a 
comprehensive  new  system  of 
regulating  human  cellular  and  tissue- 
based  products.  Manufacturers  of  tissue 
products  may  need  to  make  certain 
changes  to  their  operations  to  comply 
with  the  rule,  such  as  creating  new 
procedures  and  providing  additional 
documentation.  The  proposed  rule 
affeots  several  industries  involved  in  the 
manu&cture  of  human  cellular  and 
tissue-based  products.  These  include: 
Eye  banks,  conventional  tissue  banks, 
hematopoietic  stem  cell  fecilities,  and 
reproductive  tissue  facilities. 

FDA  estimates  are  based  on  available 
administrative  data  on  the  number  of 
facilities  within  each  industry  sector 
and  the  niunber  accredited  by  various 
industry  associations.  Where  good 
statistical  data  are  not  available,  FDA's 
cost  impact  estimates  have  incorporated 
the  quantified  judgments  of  individual 
experts  identified  through  contacts  with 
the  industry  associations.  Because  of  the 
lack  of  comprehensive  data  to 
characterize  patterns  of  ciurent  practice 
within  each  affected  industry  sector, 
and  the  importance  of  this  data  in 
development  of  an  accurate  assessment 
of  cost  impact,  FDA  requests  detailed 
industry  comment  on  the  number  of 
facilities  involved  in  the  manufacture  of 
cellular  and  tissue  products,  and  the  net 
change  in  quality  assiuance  efforts 
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needed  for  those  facilities  to  comply 
with  the  proposed  rule. 

1.  The  Number  and  T5rpe  of  Entities 
Affected 

The  economic  impact  of  the  proposed 
rule  is  organized  aroimd  four  subgroups: 
eye  banks,  conventional  tissue  banks, 
stem  cell  facilities,  and  reproductive 
tissue  facilities.  The  nnmber  of  facilities 
and  the  percent  of  facilities  that  follow 
current  industry  standards  are 
summarized  in  table  1  of  this  document. 
In  estimating  net  new  costs  for  facilities, 
it  is  critical  to  account  for  facility 
adherence  to  ciurent  industry  standards. 
In  a  niunber  of  tissue  manufacturing 
sectors  the  industry  standards  for  many 
manufacturing  operations  meet  or 
exceed  the  specifications  in  the 
proposed  rule.  Facilities  following  those 
standards  should  experience  very  little 
impact  in  complying  with  FDA- 
proposed  standards. 

As  presented  in  table  1  of  this 
document,  FDA  estimates  that  there  are 
114  eye  banks  currently  operating  in  the 
United  States,  although  the  EBAA 
believes  that  the  number  of  banks  is 
declining  and  may  currently  be  closer  to 
100.  According  to  EBAA,  virtually  all 
operating  eye  banks  currendy  comply 
with  the  industry  (EBAA)  medical  and 
procedural  standards  for  quality  control. 
For  eye  banks,  the  costs  associated  with 
following  the  proposed  rule  result  from 
additional  quality  assurance  steps  and 
process  documentation  as  specified 
und^r  the  CGTP. 

FDA  estimates  that  110  tissue  banks 
are  involved  in  the  manufacture  of  other 
conventional  tissue,  e.g.,  pericardium, 
dura  mater,  heart  valves,  skin  allografts, 
bone  allografts,  fascia,  tendon,  and 
ligaments  (hereafter  referred  to  as 
"conventional  tissue  banks").  Industry 
sources  report  that  approximately  75  to 
80  percent  of  these  facilities  currently 
follow  the  standards  for  tissue  banking 
established  by  the  AATB.  For  these 
facilities,  there  will  be  some  additional 
cost  associated  with  review  of  the 
proposed  FDA  rule  and  with  alignment 
of  their  current  procedures  to  FDA's 
requirements.  There  may  also  be  some 
additional  recurring  cost,  where 
documentation  and  quality  control 
required  under  the  proposed  rule  extend 
beyond  current  practice.  For  the 
remaining  20  to  25  percent  of  facilities 
not  following  the  industry  standard,  the 
cost  of  compliance  would  be  somewhat 
higher.  These  facilities  may  need  to 
establish  more  formal  procedures  and 
quality  control  steps,  and  may  need  to 
devote  added  staff  hours  to  performing 
these  procedures  and  processing 
controls. 

Facilities  that  produce  stem  cell 
products  frt)m  peripheral  blood  or  frt)m 


umbilical  cord  blood  would  also  be 
affected  by  the  proposed  rule.  FDA  finds 
that  available  data  to  estimate  the 
number  of  peripheral  blood  stem  cell 
(PBSC)  facilities  and  current  practices 
are  quite  limited.  The  actual  number  of 
PBSC  facilities  may  range  from  200  to 
400.  Of  the  estimated  total  involved  in 
peripheral  blood  stem  cell  production, 
approximately  150  are  currently 
accredited  by  the  AABB  and  an 
estimated  130  have  applied  for 
accreditation  by  the  Foundation  for  the 
Accreditation  of  Hematopoietic  Cell 
Therapy  (FAHCT).  Industry  sources 
estimate  that  approximately  80  of  these 
facilities  are  seeking  dual  AABB/ 
FAHCT  accreditation,  indicating  an 
unduplicated  count  of  approximately 
200  PBSC  facilities  assumed  to  be 
accredited  by  AABB  and/or  FAHCT. 
However,  the  manufacturing  practices  of 
non-accredited  facilities  are  unknown. 
The  International  Bone  Marrow 
Transplant  Registry/Autologous  Blood 
and  Marrow  Transplant  Registry 
(IBMTR/ABMTR)  estimates  that  the 
total  number  of  peripheral  blood  or 
bone  marrow  facilities  may  be  as  high 
as  400'  (i.e.,  200  more  than  the  number 
estimated  to  be  accredited  by  AABB  or 
FAHCT),  but  the  number  of  IBMTR/ 
ABMTR-estimated  facilities  that 
actually  process  peripheral  blood  (as 
opposed  to  bone  marrow)  is  uncertain. 
In  addition,  the  proposed  rule  would 
apply  to  facilities  involved  with 
reproductive  tissue,  primarily  sperm 
banks  and  Assisted  Reproduction 
Technology  (ART)  facilities.  For 
purposes  of  this  discussion,  references 
to  ART  facilities  include  infertility 
clinics,  and  andrology  and  embryology 
laboratories.  The  American  Society  of 
Reproductive  Medicine  (ASRM)  has  a 
membership  of  approximately  330  ART 
facilities.  The  ASRM  also  has  a  1996  list 
of  approximately  110  sperm  banks 
operating  in  the  United  States.  Based  on 
conversations  with  consultants,  most 
conunercial  sperm  banking  and  most 
ART  facilities  currently  adhere  to 
industry  standards  similar  to  those  in 
the  proposed  rule.  The  20  largest  sperm 
banks  are  estimated  to  handle  95 
percent  of  the  total  volume  of  product 
for  the  industry,  and  these  facilities  are 


■Based  on  the  National  Inpatient  Sample  of 
hospital  discharge  data  collected  by  the  Agency  for 
Health  Care  Policy  Research  (AHCPR)  in  the  Health 
Care  Utilization  Project  (HCUP),  a  total  of  7,300 
stem  cell  transplants  were  performed  in  1994,  the 
most  recent  year  reported.  With  the  number  of  stem 
cell  facilities  ranging  from  400  to  200,  this  would 
translate  to  a  range  of  18  to  37  transplants  per 
facility  per  year.  Based  on  the  implied  volume  of 
product  per  facility  per  year,  a  total  of  as  many  as 
400  facilities  would  seem  unlikely  if  the  number  of 
transplants  in  1994  were  representative  of  the 
current  volume  of  demand  for  stem  cell  products. 


believed  to  follow  industry  standards 
that  are  comparable  to  the  CGTP. 
According  to  industry  consultants, 
approximately  one-third  of  the  20 
largest  sperm  banks  are  accredited  by 
the  AATB,  and  the  remaining  two-thirds 
are  licensed  by  State  health  agencies, 
including  the  California  Department  of 
Health  and  the  New  York  Department  of 
Health.  Sperm  banks  are  also  regulated 
under  the  Clinical  Laboratory 
Improvement  Amendment  (CLIA)  of 
1988. 

Andrology  laboratories  at  ART 
facilities  are  also  subject  to  CLIA  1988. 
The  Committee  on  Laboratory 
Accreditation  (COLA)  and  the  Joint 
Commission  on  Accreditation  of  Health 
Care  Organization  (JCAHO),  also  inspect 
embryo  laboratories  for  accreditation. 
The  requirements  for  accreditation  by 
the  College  of  American  Pathologists 
(CAP),  which  also  accredits  ART 
facilities,  closely  resemble  those  in  the 
proposed  CGTP  rule,  with  a  few 
exceptions.  Consultants  estimate  that  as 
many  as  80  percent  of  ART  facilities 
may  currently  comply  with  the  CAP 
requirements. 

Table  1  .—Estimated  Number  of  Fa- 
cilities That  Follow  Industry 
Standards 


Percent  of 

Affected 
Industry 

Relevant 

Industry 

Standards 

Firms 

Following 

Industry 

Standards 

Eye  Tissue: 

EBAA' 

100%  facili- 

100-114 

ties  esti- 

facilities 

mated  com- 
pliant 

Conventional 

AATB2 

75-80%  facili- 

Tissue: 

ties  esti- 

(e.g., peri- 

mated com- 

cardium. 

pliant 

dura 

mater, 

heart 

valves, 

skin 

- 

allograft, 

bone 

* 

allograft) 

110  facili- 

ties 

Stem  Cells 

AABB  or 

85%  accred- 

Peripheral 

FAHCT3 

ited  facili- 

Blood 

ties  esti- 

(PB): 400 

FAHCT 

mated  com- 

facilities 

pliant 

[uncertain] 

CordBtood 

100%  CB 

(CB):  25 

facilities 

facilities 

1 

- 

compliant 
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Table  l.— Estimated  Number  of  Fa- 
cilities That  Follow  Industry 
Standards— Continued 


Table  1.— Estimated  Number  of  Fa- 
ciuTiES  That  Follow  Industry 
Standards— Continued 


Percent  of 

Affected 
Industry 

Relevant 
Industry 

Firms 
Following 

Standards 

Industry 

Standards 

Reproductive 

AATB;  cap* 

20%  facilities 

Tissue 

accredita- 

estimated 

Sperm 

tion:  State 

compliant 

Banks:  110 

Licensed 

(accounting 

facilities 

(e.g.. 

for  95%  of 

NY.CA); 

aU  produc- 

CUAs-oer- 

tion) 

tified 

Affected 
Industry 

Relevant 

Industry 

Standards 

Percent  of 

Firms 

Following 

Industry 

Standards 

Reproductive 
Tissue 
ART*  Fa- 
cilities: 330 
facilities 

CAP  accredi- 
tation; State 
licensed 
(e.g.. 

NY.CA); 
ASRM' 
guidelines 

approxln^tely 
80%  facili- 
ties esti- 
mated com- 
pHant 

^Eye  Bank  Assodatnn  of  America 
^American  Association  of  Tissue  Banks 
3Foundatk)n     for     the     A(x:reditatk>n 
Hematopoietk:  Cell  Tfierapy 


of 


^College  of  American  Pattiotogists 
Clinical   Latxjratory   Improvement  Amerid- 

ments  of  1 988 
^Assisted  Reproductive  Technology 
^American      Society      for      Reproductive 

MedKine 

2.  Estimated  Impact  on  Industry 
Facilities 

In  the  sections  that  follow,  the  agency 
considers  each  of  the  provisions  of  the 
proposed  rule  its  estimated  impact  on 
facilities  in  the  identified  sectors  of  the 
tissue  industry.  The  impact  analysis 
distinguishes  expected  cost  impacts 
based  on  both  facility  size  and  estimated 
ciurent  adherence  with  industry 
standards.  As  defined  by  the  U.S.  Small 
Business  Administration,  a  small 
facility  has  revenues  less  that  $5.0 
million. 


Table  2.— Estimated  Cost  per  Facility  and  Estimated  Percentage  of  Facilities  That  Would  Be  Affected  by 

Proposed  Current  Good  Tissue  Practices^ 


Section 

TiUe 

Eye  Banks 

Conventional  Tis- 
sue (Small/Large) 

Stent  Celt  Fadli- 
ties  (Compliant/ 
noncompliant) 

Spenn  Banks 

ART^  Facilities 
(Small/Large) 

1271.150 

Current  gooo  tissue 
practice:  general 

-- 

-- 

-- 

-- 

-- 

1271.155 

Exemptions  and  alter- 
natives 

-- 

-- 



-- 

-- 

1271.160 

Establishment  and  main- 
tenance of  a  quality 

PROGRAM 

• 

(bM2) 

Functkms — Procedures 
for  sharing  informatwn 

$349  (95%) 

$^96/ $2,004 
(23%) 

$0/ $698(0%/ 
80%) 

$698(5%) 

$698/  $0  (5V  0%) 

(b)(3) 

Functwns— Corrective  ac- 
tnns 

$414  (95%) 

$828(23%) 

$0/ $828(0%/ 
80%) 

$828  (5%) 

$828/  $0  (5%/  0%) 

(b)(7) 

Functmns — lnvestigatk>ns 

$2,022  (95%) 

$2,022  (23%) 

$0/ $2,022  (0%/ 
80%) 

$2,022  (5%) 

$2,022  /$0  (5%/ 
0%) 

(dK1) 

Audits — Annual 

$414  (95%) 

$828/ $1,656 
(23%) 

$0/ $828(0%/ 
80%) 

$«?8  (5%) 

$828/ $1,656  (50%) 

(dK3) 

Audits— Report 

$138  (95%) 

$276  /$552  (23%) 

$207  (95%) 

$207  (5%) 

$207/ $414  (50%) 

(e) 

Computers — VaNdate  cus- 
tomized software 

$2,040  (10%) 

$2,040  (10%) 

$2,040  (10%) 

$2,040  (5%) 

$2,040  (5%) 

(t) 

Procedures— Quality  pro- 
gram 

— Facility  with  minor  defi- 

$449  (95%) 

$449/ $1,159 

$449(80%) 

$449  (80%) 

$449/ $1,159  (80%) 

ctenctes 

(23%) 

— Facility  with  major  defi- 

$2,191 (5%) 

$2,191/  $4,359 

$0/  $2191  (0%/ 

$2,191  (5%) 

$2.191/$4.359  (5%) 

ciencies 

(5%) 

5%) 

— Cost  for  additional  qual- 

$1,236(95%) 

$1,236(23%) 

$1,236(80%) 

$1,236(80%) 

$1,236(80%) 

ity  control  work 

1271.170 

Organization  and  per- 
sonnel 

(b) 

Competent  performarx^e 
of  functions— Suffkaent 
personnel 

$15,560  (23%) 

$0/  $1 5.560 -(0%/ 
95%) 

$15,560  (5%) 

$15,560  (5%) 

(c) 

Training 

~"  " 

$2,348/  $3,104 
(23%). 

$0/  $2,348  (0%/ 
95%) 

$2,348  (5%) 

$2,348/  $0  (5%/ 
0%)) 

(d) 

Records — Personnel 





— 

— 

1271.180 

Procedures— General 
requirements' 

$8,280  (5%) 

$8,280  (23%) 

$0/  $8,280  (0%/ 
95%) 

$8,280  (50%) 

$8,280  (50%) 

1271.190 

Fachjt«s 

(a) 

General 

—  — 

—  — 

— 

$14,000  (5%) 

$14,000/$28,000 

(5%/  5%) 

(b) 

Operation-Separatkxi 
of  Operations 

"~  ^ 

■"  ^     • 

$0/$1 4.000  (0%/ 
95%) 

14,000  (5%) 

$14,000/$28,000 
(5%/  15%) 

(b) 

General-Separatkjn 

—     . 

— 
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Table  2. 


-Estimated  (Dost  per  Facility  and  Estimated  Percentage  of  Facilities  That  Would  Be  Affected  by 
Proposed  Current  Good  Tissue  Practices^— Continued 


Sectkxi 

Title 

Eye  Banks 

ConvenVonal  Tis- 
sue (Small/Large) 

Stem  Cell  Facili- 
ties (Compliant/ 
noncompliant) 

Spemi  Banks 

ART^  Facilities 
(Small/Large) 

(c)(3) 
(cK4) 

Facility  cleaning  and  sani- 
tation— Procedures 

Facility  cleaning  and.sani- 
tation— Records 

$299  (5%) 

$299/  $471  (23%) 

$299  (95%) 

$299  (5%) 

$299/  $471  (5%) 

1271.195 
(a) 

(b) 
(c) 

Environmental  control 
and  monitoring 

General— Procedures  for 
ventilation  and  air  filtra- 
tion 

Inspections— Environ- 
mental control  systems 

Records — Environmental 
control  and  monitoring 
activities 

$1,000(5%) 
$162  (95%) 

$299/  $471  (23%) 
$162/  $X>4  (23%) 

$299  (95%) 

$1,000(50%/ 

95%) 
$162  (  95%) 

$299  (80%) 

$1,000(20%) 
$162  (80%) 

$299/  $471  (80%) 

$1.000/$2,000 

(20%) 
$162/  $324  (80%) 

1271.200 
(b) 

(0) 

«l) 

(e) 

Equipment 

Procedures  and  sched- 
ules— Cleaning,  sani- 
tizing, and  maintenance 

Calibration  of  equipment 

Inspections— Routine 
Records — Maintenance, 

cleaning,  sanitizing,  and 

calibrating  activities 
— Keeping  records  of 

cleaning  and  calibration 

activities 
— Keeping  records  of  the 

use  of  each  piece  of 

equipment 

$204  (95%) 

$162  (95%) 
$648  (95%) 

$1.254/ $2,6.'W 
(23%) 

$1.254/ $2,638 

(23%) 
$408/ $816  (23%) 

$324/  $648  (23%) 

$1,296/ $2,592 
(23%) 

$0/ $1,254(0%/ 
95%) 

$1,254(95%) 

$204(95%) 

$162  (95%) 
$1,296(95%) 

$1,343(90%) 

$1,343(5%) 
$204(5%) 

$162  (5%) 
$1,296(100%) 

$1,343/$2,261 
(90%) 

$1,343/ 

$2,261(50%) 
$204/  $408  (5%) 

$162/  $324  (5%) 

$1.296/$2.592 
(100%) 

1271.210 
(a) 

(b)      ' 

(c)(1) 

Supplies  and  reagents 

Receipt  and  verification — 
Procedures 

Reagents — Procedures  In- 
house 

Records— Receipt  of  sup- 
ply or  reagent 

$100  (95%) 
$162  (95%) 

$299/  $471  (23%) 
$299/  $471  (23%) 
$162  /  $324  (23%) 

$100/  $299  (95%/ 

95%) 
$299  (95%) 

$0/ $162(0%/ 
95%) 

$299  (5%) 
$162  (5%) 

$299/  $471  (80%) 
$162  /  $324  (5%) 

1271.220 
(b) 

(d) 

Process  Controls 
Processing  material— Pro- 
cedures for  the  use  and 
removal  of  damaging 
processing  materials 
In-process  monitoring — 
Procedures 

$299  (95%) 
$349  (95%) 

$299/  $471  (23%) 

$349/ $1,002 
(23%) 

$299  (95%) 
$698  (95%) 

$299(90%) 
$349  (5%) 

$299/  $471  (90%) 
$349/ $1,002  (5%) 

1271.225 
(a) 

(b) 

PROCESS  CHANGES 

Procedures — Process 

changes 
Change  records 

$698  (95%) 
$414  (95%) 

$698/ $2,004 

(23%) 
$414/ $828  (95%) 

$0  /$698  (0%/ 

95%) 
$414  (95%) 

$698  (5%) 
$414  (90%) 

$698/  $2,004  (90%) 
$414/ $828  (90%) 

1271.230 

(a) 

(d) 

(e) 

PROCESS  validation 

General 
Procedures 

Changes  and  deviations— 
Revalidation 

$1,570(95%) 
$1,396(95%) 

$785  (95%) 

$1,570(95%) 
$698/ $2004 

(95%) 
$1,570(95%) 

$1,570(95%) 
$698/ $1,396 
(95%/  95%) 
$1,055(95%) 

-- 

-- 

1271.250 

Labeling  Controls- 
Procedures 

$349  (5%) 

$349/ $1,002 
(5%) 

$349  (5%) 

$349  (5%) 

$349/ $1,002  (5%) 

1271.260 

Storage 

-- 

-- 

__ 

-- 

1271.265 
(a)(1) 

Receipt  and  distribution 
General — Document  iden- 
tification of  product 

$816(5%) 

$1.632/ $3,264 
(5%) 

$1,aV/ $3,264 
(5%) 

$1,6.32(5%) 

$1.632/ $3,264 
(5%) 
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Table  2. — Estimated  Cost  per  Facility  and  Estimated  Percentage  of  Facilities  That  Would  Be  Affected  by 

Proposed  Current  Good  Tissue  Practices'— Continued 


SMion 

TWe 

fyvfionte 

Conventional  Tis- 
sue (Small/Large) 

Stem  Cell  Fadli- 
ties  (Compliant/ 
noncompiliant) 

Sperm  Banks 

ART'  Fadmes 
(Small/Urge) 

(b) 

Receiving  activities — Pro- 
cedures 

-- 

$349/ $1,002 
(23%) 

$698(95%) 

$698  (5%) 

$698/  $2,004  (5%) 

(c) 

Availability  tor  distribu- 
tion— Procedures 

— •  ■" 

$349/ $1,002 
(23%) 

$349/  $698  (95%) 

$698(5%) 

$698/  $2,004  (5%) 

«D 

Packaging— Validation 

$1,296(95%) 

$1,296(95%) 

$544(95%) 

$544(100%) 

$544(100%) 

(f) 

Return  to  inventory — Pro- 
cedures 

"" 

$299/  $471  (23%) 

$0/$399(0%/ 
95%) 

$299(5%) 

$299/$471  (100%) 

1271.270 

Records 

(a) 

■General 

$648(95%) 

$(V  $648(0%/ 
95%) 

$648(95%) 

— 

— 

(b) 

Records  management 
systems 

$2,760  (95%) 

$0/  $2,760  (0%/ 
95%) 

$2,760  (95%) 

$2,760  (5%) 

$2.760/$5,520 
(50%) 

(e) 

Length  of  retention 

$18  (5%) 

$18  (50%/  95%) 

$18  (95%) 

$18  (5%) 

$18/$36  (5%) 

1271.290 

Tracking 

(bMI) 

Method  of  product  track- 
ing-General method 

$698(5%) 

$0/ $349(0%/ 
95%) 

$349  (95%) 

$349(80%) 

$349/ $1,002  (80%) 

(e) 

Recipient  Infonmation 

$1,632(5%) 

$0^  $3,264  (0%/ 
95%) 

$3,264  (95%) 

— 

— 

(0 

Consignees 

$1,380(5%) 

$1,380(23%) 

$1,380(95%) 

$1,380(80%) 

$1,380(80%) 

1271.320 

Complaint  FILE 

• 

(a) 

Procedures 

$100  (95%) 

$299/  $471  (23%) 

$299(95%) 

$299(5%) 

$299/  $471  (5%) 

(b)- 

Complaint  file 

— 

— 

— 

— 

— 

(c) 

Review  and  evaluation  of 
comptaints 

$55?  (95%) 

$552/ $1,104 
(23%) 

$552  (95%) 

$55?  (5%) 

$552/ $1,104  (5%) 

E— AoomoNAL  Requirbments  for  Estabushments  Described  in  1271.10 


1271.350 

REPORTING 

-- 

-- 

-- 

-- 

-- 

1271.370 

LABELING  AND  CLAIMS 

-- 

-- 

-- 

-- 

-- 

F— INSPECIION  AND  ENFORCEMENT  OF  ESTABLISHMENTS  DESCRIBED  IN  1271.10 

1271.400 
(a) 

INSPECTIONS 

Inspections— General 

$708(100%) 

$708  (100%) 

$708  (100%) 

$708(100%) 

$708  (100%) 

1271.420 

HUMAN  CELLULAR  AND  TIS- 
SUE-BASED PRODUCTS 
OFFERED  FOR  IMPORT 

—  — 

— 

— 

—  — 

— 

1271.440 

Orders  OF  RETENTION. 

RECALL,  DESTRUCTION. 
AND  CESSATION  OF  MAN- 
UFACTURING 

" 

" 

^Only  seclMXts  estimated  to  have  compliance  costs  for  these  industries  are  sfiown.  No  cost  is  estimated  for  a  section  (indrcated  by  a  double 
dash"—")  if  ttie  background  analysis  (see  a  detailed  presentation  of  cost  assumptions  provided  in  FDA's  Cost  Impacts  of  the  Proposed  Current 
Good  Tissue  Practices  Rule  on  Eye  Banks.  ConventK>nal  Tissue  Banks  and  Stem  Cell  Facilities:  Background  Paper.  April  1999,  and  in  Cosf  Im- 
pacts of  the  Proposed  Current  Good  Tissue  Practice  Rule  on  Sperm  Banks  and  ART  Facilities,  Febmary  1999,  prepared  by  Eastem  Research 
Group,  Inc.  )  shows  that  the  requirements:  (1)  Do  not  apply.  (2)  have  no  new  cost  Impact,  or  (3)  are  met  by  another  sectton  of  ttie  proposed  rule. 

^Assisted  Reproductive  Technology 


As  indicated  by  the  information  in 
table  2,  the  impact  of  the  proposed  rule 
varies,  depending  upon  the  sector  of  the 
tissue  industry  and  the  particidar 
provisions  of  the  proposed  rule.  For 
many  of  the  proposed  provisions,  the 
facility  level  impact  will  entail 
development  of  new  procedures,  or 


revision  of  existing  procedures.  The 
scope  and  degree  of  complexity  may 
vary.  FDA  expects  that  the  staff 
typically  involved  in  the  development 
and  finalization  of  facility  procedures 
will  include  technicians,  clerical  staff, 
lab  supervisors,  and  the  lab  director.  For 
purposes  of  industry-wide  estimation. 


the  agency's  analysis  relies  on 
standardized  estimates  of  the  level  of 
effort  and  cost  for  establishing 
procediues.  Table  3  summarizes  the 
agency's  assumptions,  based  on  input 
from  industry  consultants.^ 


'A  detailed  praaentation  of  level  of  effort  and  cost 
assumptions  are  provided  in  FDA's  "Cost  Impacts 
of  the  Proposed  Current  Good  Tissue  Practices  Rule 
on  E3re  Banks,  Conventional  Tissue  Banks  and  Stem 


Cell  Facilities:  Backgroimd  Paper,"  April  1999,  and 
in  "Cost  Impacts  of  the  Proposed  Currant  Good 
Tissue  Practice  Rule  on  Sperm  Banks  and  ART 
Facilities,"  February  1999,  prepared  by  Eastem 


Research  Group,  Inc.  These  documents  will  be 
available  on  the  CHER  website. 
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Table  3.— Estimated  Level  of  Effort  and  Cost  per  Procedure  Revised  or  Prepared  to  Comply  with  the 

Proposed  Current  Good  Tissue  Practice^ 


Size  Category 

Minor  Procedures 

Ma)or  Procedures 

Small  Facility 

Revise  Existing 

• 

Prepare  New 

Revise  Existing 

Prepare  New 

Staff  level  of  effort 

2.0  firs. 

6.0  firs. 

8.0  hrs 

16.0  firs 

Cost 

$99.50 

$298.50 

$349.0 

$698.00 

Large  Facility 

Staff  level  of  effort 

4.0  firs. 

12.0  hrs. 

27.0  hrs. 

54.0  hrs. 

Cost 

$157.00 

$471.00 

$1,002.00 

$2,004.00 

^ Small  facilities  are  those  with  revenues  less  than  $5.0  million.  Tfie  distinction  between  maior  and  minor  procedures  is  described  in  tt>e  report  by 
Eastem  Research  Group,  Inc. 


The  analysis  of  impact  is  summarized 
below  through  a  discussion  of  the 
proposed  rule  provisions  and  expected 
type  and  extent  of  industry  impact.  The 
pertinent  section  of  the  proposed  rule  is 
noted  to  facilitate  reference  to  the 
related  estimates  in  table  2. 

a.  Section  1271.150 — current  good 
tissue  practice:  general.  The  proposed 
rule  would  require  manufacturers  of 
human  cellular  and  tissue-based 
products  to  follow  CGTP.  Section 
1271.150(a)  gives  an  overview  of  CGTP 
but  does  not  present  specific 
compliance  requirements.  The  specific 
requirements  are  addressed  in 
subsequent  sections.  Section 
1271.150(b)  would  require  that 
manufacturers  ensure  compliance  on 
the  part  of  contractors  and  proposes  the 
establishment  that  should  be 
responsible  for  compliance.  FDA 
expects  that  facilities  would  use 
accredited  referral  laboratories  to  ensiue 
compliance  with  the  CGTP  rule,  and 
therefore  new  costs  would  be  associated 
with  §1271. 150(b).  Sectionl271. 150(c) 
explains  the  relationship  of  the 
proposed  rule  to  regulations  specifically 
applicable  to  biological  drugs  or  devices 
and  paragraph  (d)  defines  the  term 
"where  appropriate"  in  relation  to  the 
rule.  Neither  §  1271.150(c)  nor  (d) 
would  generate  any  costs  for  this 
industry  because  no  compliance 
requirements  are  specified. 

b.  Section  1271.155 — exemptions  and 
alternatives.  The  proposed  rule  would 
allow  establishments  to  request  an 
exemption  or  alternative  from  FDA  for 
any  of  the  requirements  of  the  rule. 
There  is  currently  no  basis  for 
predicting  industry  requests  for 
exemptions  or  alternatives,  or  for 
predicting  the  effect  of  these  actions  on 
compliance  costs.  FDA  anticipates  that 
very  few  fecilities  ".'ill  consider  it 
appropriate  to  be  exempted  from  the 
quality  standards  specified  in  the 
proposed  rule. 

c.  Section  1271.160 — establishment 
and  maintenance  of  a  quality  program. 
The  proposed  rule  would  require  that 
facilities  establish  and  maintain  a 
quality  program.  The  quality  program 


would  include:  Procedures  for  each  step 
in  the  manufacturing  process, 
procedures  for  exchanging  information 
with  other  establishments  known  to 
have  recovered  cells  from  the  same 
donor,  corrective  action  and 
documentation,  training  and  education 
of  personnel,  appropriate  monitoring 
systems,  maintenance  of  records, 
investigation  and  documentation  of  all 
product  deviations,  other  actions 
necessary  to  assure  compliance  with  the 
quality  program;  assignment  of 
authority  over  the  quality  control 
program,  audits,  computer  software 
validation,  and  other  procedures 
specific  to  the  quality  program.  A 
number  of  these  functions  are  further 
specified  in  subsequent  provisions  of 
the  rule,  and  the  impact  is  estimated  in 
the  context  of  those  provisions. 

In  general,  FDA  anticipates  that 
almost  all  of  the  establishments  in  the 
affected  industries  have  the  appropriate 
facilities,  equipment,  and  systems  to 
support  comprehensive  quality 
management,  but  only  those  already 
estimated  to  be  following  industry 
standards  are  expected  to  have 
comprehensive  quality  programs  in 
place.  Some  facilities  may  need  to 
upgrade  their  quality  program  for 
several  of  the  proposed  requirements. 
These  include:  Procedtu^s  for  sharing 
information,  corrective  actions,  and 
investigations.  Further,  some  facilities 
may  need  to  take  additional  steps  to 
administer  corrective  actions  and 
conduct  investigations,  if  they  currently 
do  so  only  when  major  deviations  arise. 

Although  sharing  of  information  is  an 
industry-wide  practice,  some  small 
facilities,  particularly  those  not 
following  current  industry  standards, 
may  not  have  written  procedures  and 
reporting  forms  for  this  task.  FDA 
estimates  that  95  percent  of  industry  eye 
banks  would  need  to  revise  a  major 
procedure;  23  percent  of  other 
conventional  tissue  banks,  not  following 
the  current  AATB  standard,  would  need 
to  write  a  major  procedme  to  comply 
with  this  requirement;  80  percent  of  the 
peripheral  blood  stem  cell  facilities  not 
following  the  FAHCT  or  AABB 


standards  would  need  to  prepare  a 
major  procedure;  and  5  percent  of  sperm 
banks  and  5  percent  of  ART  facilities 
would  need  to  prepare  a  major 
procedure  to  address  this  requirement. 

Although  FDA  anticipates  that  most 
industry  facilities  take  steps  to 
administer  corrective  actions  and 
conduct  investigations,  some  may 
currently  do  so  only  when  major 
deviations  arise. 

FDA  estimates  that  95  percent  of  eye 
banks,  23  percent  of  conventional  tissue 
banks,  80  percent  of  stem  cell  facilities, 
and  5  percent  of  sperm  banks  and  ART 
facilities,  would  need  to  invest 
additional  time.  The  incremental  time 
for  the  laboratory  director  to  administer 
corrective  actions  and  document  these 
activities  is  estimated  to  be  an 
additional  half-hour  per  month  of 
laboratory  director  time  at  eye  banks 
that  already  perform  this  activity  to  a 
lesser  extent,  and  an  additional  hour  per 
month  at  all  other  facilities  that  will  be 
newly  affected  by  this  provision.  As 
shown  in  table  2  in  §  1271.160(b)(7)  of 
the  background  papers  prepared  by  FDA 
and  Eastem  Research  Group  Inc.,  (ERG) 
for  newly  required  investigations  in 
tissue  facilities,  FDA  estimates  an 
additional  cost  per  year  of  $2,022  for  an 
additional  2  hours  per  month  for  the 
laboratory  director  to  investigate  and 
document  deviations,  and  an  additional 
half  hour  each  for  the  laboratory 
supervisor  and  technician  to  participate 
in  the  investigations. 

A  nmnber  of  facilities  would  also 
institute  other  requirements  of  the 
quality  program,  including  audits, 
computer  software  validation,  and 
procedures  specific  to  the  quality 
program.  Audits  are  part  of  the  industry 
standards  published  by  the  AATB,  the 
EBAA,  by  FAHCT  and  the  AABB. 
However,  some  facilities  following  these 
standards  .may  need  to  do  some 
additional  recordkeeping,  and  facilities 
not  following  standards  would  begin  to 
conduct  audits.  Referring  to  table  2, 
FDA  assumes  that  up  to  95  percent  of 
eye  banks  would  increase  their  audit 
efforts,  including  additional  lab  director 
time  to  perform  the  audit  and  additional 
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hours  of  preparation  for  the  annual 
audit.  An  estimated  23  percent  of 
conventional  tissue  banks,  and  an 
estimated  50  percent  of  ART  facilities, 
would  allocate  additional  resources  for 
annual  audits,  with  a  higher  allocation 
of  hours  at  larger  facilities,  to  prepare 
for,  and  to  conduct  the  audit.  For  stem 
cell  facilities,  FDA  estimates  that  there 
would  be  no  additional  auditing 
required  at  facilities  following  FAHCT 
or  AABB  standards,  but  an  estimated  80 
percent  of  facilities  not  following 
industry  standards  would  need  to  spend 
additioneil  time  to  prepare  for  and  to 
conduct  an  audit  each  year.  It  is  also 
assumed  that  approximately  5  percent 
of  sperm  banks  would  allocate 
additional  staff  hours  for  these  audit- 
related  activities. 

In  addition  to  performing  the  annual 
audit,  the  proposed  rule  would  require 
preparation  of  an  annual  audit  report. 
Facilities  following  current  industry 
standards  may  need  to  increase  the  time 
for  reporting. 

FDA  estimates  that  95  percent  of 
industry  eye  banks  will  experience  an 
increase  of  approximately  2  hours  per 
year  of  lab  director  time  for  preparing 
the  audit  report.  The  23  percent  of 
conventional  tissue  facilities  not 
following  AATB  standards  are  estimated 
to  devote  4  hours  of  lab  director  time, 
in  the  case  of  small  facilities,  and  8 
additional  hours  of  lab  director  time  at 
large  facilities  for  the  preparation  of  an 
annual  audit  report.  Laboratory 
directors  of  95  percent  of  the  stem  cell 
facilities,  5  percent  of  sperm  banks,  and 
33  percent  of  ART  facilities,  would 
spend  an  estimated  additional  3  hours 
to  prepare  the  annual  audit  report. 
Approximately  1 7  percent  of  ART 
facilities  would  also  be  affected,  with  an 
increase  of  approximately  6  hours  per 
year  of  staff  time  for  audit  report 
preparation. 

Section  1271.160  of  the  proposed  rule 
further  stipulates  that  facilities  would 
be  required  to  validate  the  computer 
software  used  in  their  operations.  The 
FDA  assumes  that  off-the-shelf 
commercial  software  packages  for 
particular  applications  are  already 
validated  by  the  software  vendor,  but 
that  a  facility's  custom  software  would 
require  complete  software  validation. 
FDA  assumes  that  none  of  the  affected 
facilities  currently  validate  their  custom 
software  and  that  approximately  10 
percent  of  eye,  conventional  tissue  and 
stem  cell  facilities,  and  approximately  5 
percent  of  reproductive  tissue  facilities 
have  developed  custom  software  that 
would  require  fuU  software  validation 
under  the  proposed  rule.  While  the 
scope  of  such  work  can  vary,  FDA 
estimates  that  the  custom  software  in 


use  has  a  limited  scope  of  application, 
and  an  average  of  60  hours  of  work  by 
the  laboratory  supervisor  would  be 
required  to  validate  custom  software  at 
a  facility.  Detailed  presentations  of  these 
assumptions  are  provided  in  section 
2.4.3  of  the  backgroimd  reports  by  FDA 
and  ERG. 

The  last  requirement  for  the  quality 
control  program  is  for  procedures  that 
stipulate  how  the  quality  program 
shoidd  be  operated.  Industry 
considtants  indicate  that  facilities  have 
quality  systems  in  place,  but  that  most 
facilities  are  not  aware  of  some  minor 
elements  that  should  be  included  in  the 
procedures.  Consequently,  inspectors 
for  accreditation  groups  often  find  a  few 
deficiencies  diuing  initial  visits.  FDA 
estimates  that  about  95  percent  of  eye 
banks,  23  percent  of  conventional 
tissue,  and  up  to  80  percent  of  stem  cell 
facilities,  sperm  banks  and  ART 
facilities  will  have  minor  deficiencies 
that  would  require  them  to  revise  one 
minor  and  one  major  procedure.  In 
addition,  FDA  estimates  that  5  percent 
of  all  eye  banks,  conventional  tissue, 
reproductive  tissue  facilities,  and 
industry  non-compliant  stem  cell 
facilities,  may  identify  major 
deficiencies,  and  would  need  to  prepare 
five  minor  procediues  and  one  major 
procedure  to  address  those  problems. 

The  agency  further  assiunes  that 
facilities  may  generally  need  to  do  some 
additional  quality  control  work  to 
comply  with  the  quality  control 
program  requirements  in  the  CGTP  rile. 
Although  some  tasks  would  not  take  any 
additional  time  to  perform,  FDA 
estimates  that  one  additional  hova  per 
month  each  for  the  laboratory  director 
and  supervisor  may  be  needed.  FDA 
estimates  that  95  percent  of  all  eye 
banks,  23  percent  of  conventional  tissue 
banks  and  approximately  80  percent  of 
stem  cell  facilities  and  reproductive 
tissue  facilities  would  allocate  this 
additional  staff  time. 

d.  Section  1271.170 — organization 
and  personnel.  The  proposed  rule 
would  require  facilities  to  employ 
sufficient  personnel  with  the  necessary 
education  and  experience  to  complete 
their  tasks.  Personnel  would  be  trained 
to  perform  their  work  adequately.  The 
EBAA,  AATB,  FAHCT,  and  AABB 
standards  for  quality  assurance  all 
include  provisions  for  appropriate 
personnel  qualifications  and  training, 
and  recordkeeping  related  to  this 
requirement.  It  is  expected  that  most 
facilities  for  eye  banking,  conventional 
tissue  banking,  and  stem  cell  production 
already  follow  these  practices  as 
proposed.  The  Section  of  facilities  in 
conventional  tissue  and  stem  cell 
manufacturing  that  do  not  follow 


industry  standards  would  inciu  new 
costs.  Similarly,  5  percent  of  the 
facilities  in  the  reproductive  tissue 
industries  would  inciu-  some  new  costs 
associated  with  hiring  staff  that  meet 
formal  training  requirements.  The  cost 
of  this  staffing  effort  is  estimated  to  be 
approximately  $15,560  per  affected 
facility. 

FDA  anticipates  that  the  23  percent  of 
conventional  tissue  facilities,  95  percent 
of  industry-noncompliant  stem  cell 
facilities,  5  percent  of  sperm  banks,  and 
5  percent  of  small  ART  facilities  would 
incur  new  training  costs  in  complying 
with  the  proposed  rule.  For  a  small 
tissue  establishment,  these  costs  are 
estimated  to  average  $2,348.  The 
proposed  CGTP  would  also  require  that 
records  of  personnel  qualifications  and 
training  be  maintained,  but  because  the 
incremental  record  keeping  is  minimal, 
FDA  assiunes  that  the  cost  to  comply 
with  this  requirement  would  be 
negligible.  Detailed  presentations  of 
these  assumptions  are  provided  in 
section  2.4.4  of  the  backgroimd  reports 
by  FDA  and  ERG. 

e.  Section  1271.180 — procedures: 
general  requirements.  Tlie  {voposed  rule 
would  require  establishments  to  keep 
written  procedures  for  all  steps 
performed  during  manufacturing  of 
hiunan  cellidar  or  tissue-based 
products,  and  to  perform  an  annual 
review.  FDA  anticipates  a  negligible 
incremental  cost  for  most  facilities 
following  industry  standards,  and  an 
additional  120  hours  by  the  laboratory 
director  for  facilities  not  following  the 
current  industry  standards.  FDA 
estimates  that  5  percent  of  eye  banks 
would  need  to  expand  their  current 
review  efforts,  and  that  23  percent  of 
conventional  tissue  banks,  95  percent  of 
stem  cell  facilities,  and  50  percent  of 
reproductive  tissue  facilities  would 
incur  new  costs  for  an  annual  review. 

f.  Section  1271.190— facilities.  The 
proposed  rule  stipulates  a  nimiber  of 
requirements  regarding  the  construction 
of  facilities,  covering  size,  location, 
lighting,  ventilation,  plimibing, 
drainage,  and  toilet  and  washing 
facilities.  The  facility  would  also  be 
required  to  have  properly  divided  areas 
for  appropriate  quality  control.  Cleaning 
requirements  are  also  outlined, 
including  requirements  for  written 
procedures  and  schedules  for  cleaning 
and  documentation  of  cleaning 
activities.  Based  on  discussions  with 
industry  experts,  FDA  estimates  that 
nearly  all  facilities  that  follow  industry 
standards  woidd  not  incur  new  costs 
imder  the  proposed  CGTP  rule. 
However,  some  establishments  that 
generally  adhere  to  cleaning  standards 
do  not  have  written  procedures.  FDA 
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estimates  that  5  percent  of  all  eye  banks, 
n  addition  to  23  percent  of  the 
»)nventional  tissue  banks,  95  percent  of 
dl  stem  cell  facilities,  and  5  percent  of 
reproductive  tissue  facilities  would 
incur  the  cost  of  writing  a  minor 
procediue  for  cleaning.  The  facilities 
provision  of  the  CGTP  also  .would 
require  that  records  of  cleaning  be 
maintained.  This  proposed  requirement 
is  currently  practiced  by  most  facilities, 
and  is  expected  to  have  a  negligible 
impact  on  facilities  not  following 
industry  standards. 

g.  Section  1271.195 — environmental 
tontrol  and  monitoring.  The  proposed 
e  would  require  that  procedures  be 
tten  for  environmental  control  and 
onitoring  activities  or  systems  where 
environmental  condition  could  have 
an  adverse  effect  on  the  human  cellular 
or  tissue-based  product.  The  ride  also 
would  require  that  environmental 
control  systems  be  regularly  inspected 
and  that  control  and  monitoring 
activities  be  dociunented.  The  impact  of 
this  provision  of  the  CGTP  varies  by 
industry  sector.  For  eye  banking,  the 
EBAA  standards  already  contain 
relevant  provisions,  however,  some 
additional  costs  may  be  inciured  for 
annual  inspection  of  the  environmental 
control  systems  and  for  keeping  records 
of  environmental  control  and 
,  monitoring  activities.  It  is  estimated  that 
I  $  percent  of  eye  banks  may  incur  new 
costs  for  inspection  and  certification  of 
equipment.  FDA  anticipates  that  the 
conventional  tissue  facilities  following 
AATB  standards  would  experience  no 
new  costs,  but  that  the  remaining  23 
percent  of  facilities  would  need  to 
prepare  a  minor  procedure  to  control 
and  monitor  ventilation  and  air 
filtration. 

The  current  FAHCT  and  AABB 
standards  do  not  provide  for  written 
procedures  for  enviromnental  control 
and  monitoring.  FDA  therefore 
estimates  that  95  percent  of  all  stem  cell 
facilities  would  need  to  develop  a  minor 
procediue  to  control  and  monitor 
ventilation  and  air  filtration  to  comply 
with  the  CGTP.  However,  because  the 
industry  standards  provides  for 
appropriate  environmental  controls, 
FDA  assumes  that  some  facilities  are 
currently  performing  control  activities. 
The  agency  estimates  that  as  many  as 
half  of  the  facilities  ourently  following 
standards  may  already  be  conducting 
routine  inspections  of  their 
environmental  control  equipment.  It  is 
assumed  that  the  remaining  50  percent 
of  those  facilities,  and  95  percent  of 
facilities  assiuned  not  to  be  following 
industry  standards,  would  incur 
additional  costs  to  inspect  equipment 


and  perform  recordkeeping  related  to 
environmental  control. 

The  agency  also  assumes  that  most 
reproductive  tissue  facilities  would 
need  to  prepare  written  procedures,  and 
do  additional  recordkeeping  in 
compliance  with  the  CGTP.  FDA 
estimates  that  80  percent  of  all  sperm 
banks  and  ART  facilities  woidd  incur 
costs  to  comply  with  this  provision  of 
the  proposed  nUe.  FDA  also  estimates 
■that  20  percent  of  ART  facilities  would 
increase  ventilation  systems  inspection 
activities.  Table  2  provides  estimates  of 
cost  per  facility  associated  with  these 
efforts. 

h.  Section  1271.200— equipment  The 
proposed  rule  stipulates  that 
appropriate  equipment  be  used  and  any 
equipment  used  be  validated.  Cleaning, 
maintenance,  and  calibration  of 
equipment  woidd  be  performed 
according  to  established  schedules  and 
procedures;  equipment  would  be 
regularly  inspected  for  adherence  to 
applicable  procedures  and  schedules; 
and  all  such  activities  would  be 
documented.  In  addition,  facilities 
would  be  required  to  keep  records  of 
each  use  of  each  piece  of  equipment, 
including  the  identification  of  each 
human  cellular  or  tissue-based  product 
manufactured  with  that  piece  of 
equipment. 

The  standards  related  to  equipment, 
as  specified  by  AATB,  EBAA,  FAHCT, 
and  AABB  generally  address 
maintenance  procedures,  and 
recordkeeping  related  to  maintenance. 
However,  the  proposed  rule  extends 
beyond  the  industry  standard  for  EBAA, 
FAHCT  and  AABB  in  the  areas  of 
equipment  inspection  and 
recordkeeping.  FDA  therefore  estimates 
that  95  percent  of  all  eye  banks  would 
allocate  an  additional  half-hour  per 
month  for  the  laboratory  supervisor  to 
inspect  equipment,  an  additional  half 
hour  per  month  of  technician  time  to 
documenting  equipment  cleaning  and 
calibration,  and  two  additional  hours  of 
technician  time  per  month  in  recording 
each  use  of  the  equipment. 

The  estimated  23  percent  of 
conventional  tissue  facilities  that 
currently  do  not  follow  AATB  standards 
would  also  incur  new  costs  related  to 
equipment  quality  control.  FDA 
estimates  that  small  facilities  would 
prepare  one  minor  procedure  for 
caUbration,  and  for  cleaning  and  other 
maintenance  for  each  of  six  pieces  of 
equipment.  In  addition,  small  facilities 
will  allocate  an  additional  hour  per 
month  of  lab  supervisor  time  for  routine 
inspection  of  equipment,  an  additional 
hour  per  month  of  technician  time  for 
documentation  of  cleaning  and 
calibration,  and  4  hours  per  month 


recording  each  use  of  the  equipment. 
FDA  estimates  large  facilities  woidd 
write  minor'procedures  for  each  of  eight 
pieces  of  equipment,  and  would  allocate 
an  additional  2  hours  per  month  of  lab 
supervisor  time  for  routine  inspection  of 
equipment,  an  additional  2  hours  per 
month  of  technician  time  to  record 
cleaning  and  calibration  activities,  and 
an  additional  8  hours  of  technician  time 
per  month  to  record  each  use  of  each 
piece  of  equipment.  It  is  anticipated  that 
the  facilities  simultaneously  preparing 
multiple  procedures  related  to 
equipment  would  realize  some 
economies  of  scale  because  of 
similarities  across  procedures.  This  is 
expected  to  result  in  a  savings  of  30 
percent  in  the  total  amount  of  staff  time 
to  prepare  six  to  eight  equipment 
maintenance  procedures  at  one  time. 

Stem  cell  facilities  also  would  be 
expected  to  perform  some  additional 
work  to  align  current  practice  with  the 
proposed  CGTP  requirements.  Current 
FAHCT  procedures  provide  for  routine 
maintenance  and  calibration  of 
equipment.  In  addition,  the  AABB 
standards  recommend  that  standard 
operating  procedures  (SOP's)  be 
established  for  proper  equipment 
maintenance  and  monitoring.  To  further 
develop  procedures  to  address  routine 
maintenance  and  recordkeeping  under 
the  proposed  CGTP,  FDA  estimates  that 
95  percent  of  all  stem  cell  facilities 
would  prepare  a  minor  procedure  for 
calibration  of  each  of  six  pieces  of 
equipment.  In  addition  to  the 
preparation  of  procedures,  lab  personnel 
would  carry  out  the  maintenance  work, 
estimated  to  require  an  additional  half 
hour  of  supervisor  time  per  month  in 
routine  inspection  of  equipment,  an 
additional  half  hour  per  month  for 
technicians  to  document  cleaning  and 
calibration  work,  and  an  added  4  hours 
per  month  of  technician  time  to  record 
each  use  of  equipment.  In  addition, 
most  stem  cell  facilities  that  do  not 
currentiy  follow  FAHCT  or  AABB 
standards  would  incur  the  cost  of 
preparing  a  minor  procedure  for 
cleaning,  for  sanitizing  and  for  routine 
maintenance  of  six  pieces  of  equipment. 

In  the  reproductive  tissue  industry, 
the  agency  estimates  that  all  facilities 
have  the  appropriate  equipment  to 
process  the  tissue  products,  but  that 
only  a  small  percentage  currentiy 
conduct  recordkeeping  and  have  written 
procedures  related  to  maintenance, 
calibration  and  other  activities  as 
specified  under  the  proposed  CGTP. 
The  agency  estimates  that  90  percent  of 
sperm  banks  and  ART  facilities  would 
develop  additional  procedures,  and  that 
100  percent  of  these  facilities  would 
need  to  perform  additional 


1532 


Federal  Register /Vol.  66,  No.  5 /Monday,  January  8,  2001  /  Proposed  Rules 


recordkeeping  related  to  equipment  use. 
In  addition,  an  estimated  5  percent  of 
spenn  banks,  and  50  percent'of  ART 
facilities  would  devote  additional 
resources  to  routine  calibration  of 
equipment.  An  estimated  5  percent  of 
facilities  would  need  to  also  increase 
efforts  in  routine  inspection,  and  record 
keeping  related  to  equipment  cleaning 
and  maintenance.  The  costs  per  facility 
associated  with  each  of  these  areas  of 
activity  are  presented  in  table  2.  Section 
2.4.8  of  the  ERG  background  paper 
provides  a  detailed  presentation  of  these 
assiunptions. 

i.  Section  1271.210 — supplies  and 
reagents.  The  proposed  rule  would 
require  that  procedures  be  established 
for  receipt  of  supplies  and  reagents  used 
in  the  manufocture  of  human  cellular 
and  tissue-based  products.  In  particular, 
manufacturers  would  be  required  to 
verify  that  supplies  and  reagents  meet 
specifications  designed  to  prevent 
transmission  of  communicable  disease 
and  impairment  of  product  function  and 
integrity.  Verification  of  supply  or 
reagent  quality  could  be  accomplished 
with  a  certificate  of  analysis.  The 
proposed  rule  would  also  require 
documentation  of  receipt,  verification, 
and  each  use  of  a  supply  or  reagent  in 
product  processing. 

The  existing  industry  standards 
address  some  or  all  of  these  activities, 
and  the  estimated  impact  per  facility 
varies  accordingly.  EBAA  standards 
specify  that  sterilized  supplies  and 
reagents  should  contain  sterilization 
dates,  method  or  appropriate  expiration 
dates.  However,  the  agency  estimates 
that  up  to  95  percent  of  eye  banks 
would  be  required  to  develop  additional 
procedures  related  to  receipt  and 
verification,  and  would  devote 
additional  staff  time  to  recording  the 
receipt  of  supplies  and  reagents. 
Similarly,  FAHCT  and  AABB  standards 
contain  provisions  for  quality  control  in 
the  storage,  handling  and  use  of 
supplies  and  reagents,  including 
maintenance  of  records.  However,  FDA 
expects  that  approximately  95  percent 
of  stem  cell  fecilities  may  be  required  to 
expand  on  their  current  SOP's  and 
recordkeeping  in  order  to  comply  with 
the  CGTP  provisions. 

The  ciirrent  AATB  standards  address 
most  of  the  requirements  for  supplies 
and  reagents  included  in  the  proposed 
rule.  FDA  assumes  that  the  estimated  23 
percent  of  facilities  that  follow  these 
standards  would  be  required  to  prepare 
additional  procediues  for  in-house 
reagent  verification,  for  receipt  and 
verification,  and  would  devote 
additional  staff  time  to  keeping  records 
of  the  receipt  of  supplies  and  reagents. 


Based  on  consultant  estimates  that  95 
percent  of  commercial  sperm  banks 
follow  AATB  guidelines,  the  agency 
estimates  that  only  5  percent  of  sperm 
banks  and  80  percent  of  ART  facilities 
would  need  to  take  new  steps  to  comply 
with  this  proposed  CGTP  provision.  For 
these  facilities,  the  agency  anticipates 
that  each  facility  would  need  to  prepare 
new  procedures  for  receipt  and 
verification  of  supplies  and  reagents, 
and  each  will  devote  additional  staff 
time  to  recording  the  receipt  of  these 
materials.  The  estimated  costs  per 
facility  are  presented  in  table  2. 

j.  Section  1271.220 — process  controls. 
The  proposed  rule  would  require 
facilities  to  monitor  manufacturing 
processes  to  ensure  that  specified 
requirements  for  the  product  are  met. 
This  includes  having  written  procediu^s 
for  the  use  and  removal  of  processing 
material  that  can  damage  products,  and 
procedures  for  in-process  monitoring. 
The  standards  for  tissue  banking 
specified  by  the  AATB  include  activities 
to  address  these  process  controls,  but 
the  EBAA,  FAHCT,  and  AABB 
standards  do  not  include  specific 
requirements  for  monitoring  and 
removal  of  processing  material  that  may 
damage  the  product.  FDA  estimates  that 
95  percent  of  eye  banks,  23  percent  of 
conventional  tissue  banks,  95  percent  of 
stem  cell  facilities,  and  90  percent  of 
sperm  banks  and  ART  facilities  would 
need  to  prepare  a  minor  procedure 
related  to  monitoring  and  removal  of 
damaging  processing  material. 
Consultants  estimate  that  most 
reproductive  tissue  facilities  have 
procedures  for  in-process  monitoring, 
and  in  these  industries,  an  estimated  5 
percent  of  reproductive  tissue  facilities 
would  need  to  prepare  procedures  to 
address  this  activity. 

k.  Section  1271.225 — process 
changes.  The  proposed  regulation 
would  require  establishments  to 
institute  process  change  procedures  that 
will  govern  modifications  to  established 
operations.  Changes  to  processes  would 
be  documented  with  the  date  of  the 
change,  the  date  of  implementation,  the 
rationale  for  the  change,  and 
appropriate  approval  signatures.  The 
current  standards  for  AATB,  FAHCT 
and  the  AABB  provide  for  SOP's  for 
process  changes,  although 
recordkeeping  procedures  are  not 
specified.  Current  EBAA  standards  do 
not  provide  for  SOP's  for  process 
changes.  FDA  therefore  estimates  that 
nearly  all  eye  banks  would  be  required 
to  prepare  a  major  procediue  for  process 
changes,  and  would  allocate  an 
additional  half  hour  of  lab  director  time 
to  dociunent  process  changes. 


FDA  anticipates  that  conventional 
tissue  banks  not  following  the  AATB 
standard  would  need  to  prepare  a  major 
procedure  related  to  process  changes, 
and  nearly  all  tissue  banks  would 
increase  related  recordkeeping.  The 
agency  estimates  that  small 
conventional  tissue  banks  woiild  spend 
an  additional  half  hour  per  month  of  lab 
director  time  to  document  process 
changes,  and  large  facilities  would 
allocate  an  additional  hour  of  lab 
director  time  for  this.  FDA  anticipates 
that  almost  all  stem  cell  facilities  that  do 
not  follow  FAHCT  or  AABB  standards 
would  need  to  prepare  a  major 
procedure  to  address  process  changes. 
In  addition,  FDA  estimates  that  95 
percent  of  aU  stem  cell  facilities  would 
allocate  an  additional  half  hour  of 
laboratory  director  time  to  document 
process  changes. 

According  to  industry  contacts,  most 
sperm  banks  already  have  established 
written  procediues  for  process  changes, 
and  would  therefore  be  in  compliance 
with  this  proposed  provision.  FDA  is 
also  informed  that  ART  facilities  follow 
standards  for  process  changes,  but  the 
procedures  may  not  be  in  writing.  In 
addition,  industry  consultants  estimate 
that  many  reproductive  tissue  facilities 
may  not  keep  written  records  of  their 
process  changes.  Based  on  these 
characterizations,  FDA  estimates  that 
approximately  5  percent  of  sperm  banks 
and  90  percent  of  ART  facilities  would 
need  to  develop  a  written  procedure  for 
process  changes.  In  addition,  the  agency 
estimates  that  90  percent  of  sperm  banks 
and  ART  facilities  would  need  to 
allocate  additional  staff  time  (an 
estimated  one  half-hour  per  month  at 
small  facilities  and  one  hour  per  month 
at  large  facilities)  to  record  changes.  The 
associated  costs  per  facility  are 
presented  in  table  2. 

1.  Section  1271.230— process 
validation.  The  proposed  rule  would 
require  facilities  to  validate  processes 
that  cannot  be  verified  through 
subsequent  inspection  and  testing. 
Current  EBAA  standards  do  not  require 
process  validation.  Although  ciurent 
AATB,  FAHCT,  and  AABB  standards 
include  provisions  for  process 
validation  and  related  recordkeeping, 
industry  experts  indicate  that  additional 
validation  work  would  be  required  at 
nearly  all  facilities  imder  the  proposed 
rule.  FDA  therefore  estimates  that  95 
percent  of  all  eye  banks,  of  all 
conventional  tissue  banks  and  all  stem 
cell  facilities,  not  compliant  with  AABB 
or  FAHCT,  would  need  to  prepare  two 
major  procedures  related  to  process 
validation,  and  95  percent  of 
conventional  tissue  banks  and  AABB/ 
FAHCT-compliant  stem  cell  facilities 
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would  need  to  revise  two  major 
procedures.  FDA  estimates  that  95 
percent  of  all  facilities  in  the  tissue 
industry  would  devote  additional  staff 
time  for  process  validation. 

In  addition  to  the  initial  validation 
work,  CGTP  would  require  revalidation 
of  procedures.  The  agency  estimates  that 
95  percent  of  eye  banks,  conventional 
tissue  banks  and  stem  cell  facilities 
would  need  to  allocate  an  additional 
amount  (on  the  order  of  20  to  40  hoiu-s) 
of  laboratory  staff  time  for  annual 
revalidation. 

Reproductive  tissue  industry 
consultants  considered  that  the  process 
validation  requirement  would  have 
limited  application  to  this  industry 
because  tite  tissues  involved  in 
laboratory  processes  (e.g.,  sperm  and 
ova)  are  not  uniform  in  quality. 
However,  quality  control  through  in- 
process  monitoring  (under  §  1271.220) 
would  be  applicable  to  these  tissues. 

m.  Section  1271.250— labeling 
controls:  procedures.  The  proposed  rule 
would  require  facilities  to  establish  and 
maintain  written  procedures  for 
controlling  the  labeling  of  products.  The 
procedures  would  ensure  proper 
identification  of  products  and  include 
various  checks  and  verifications.  Each 
product  would  also  be  accompanied  by 
donor  suitability  information,  if 
applicable.  Other  labeling  requirements 
would  also  be  met,  such  as  labeling 
products  appropriately  with  the 
required  information. 

According  to  consultants  and  industry 
contacts,  labeling  controls  are  usual  and 
customary  practice  in  the  industry.  FDA 
anticipates  that  only  about  5  percent  of 
all  facilities  in  eye  banking,  in 
conventional  tissue  banking,  in  stem 
cell  processing  and  in  the  reproductive 
tissue  industries  would  need  to  do 
additional  work  to  comply  with  the 
proposed  labeling  controls.  FDA 
estimates  that  such  facility  would  need 
to  revise  a  major  procedure  for  proper 
identification  of  products. 

n.  Section  1271.260 — storage.  The 
proposed  rule  would  require  that 
storage  areas  be  controlled  to  prevent 
mix-ups  and  contamination. 
Temperature  should  be  monitored  and 
limits  established,  including  expiration 
dating  where  appropriate.  Each  of  the 
relevant  industry  standards  contains 
provisions  regarding  storage  practices. 
Based  on  agency  review  of  current 
industry  standards,  and  conversations 
with  experts  about  current  practices  at 
facilities,  FDA  anticipates  that  virtually 
all  facilities  follow  industry  standards 
that  would  comply  with  this  provision 
of  the  proposed  CGTP.  These  provisions 
of  the  proposed  rule  are  therefore 
expected  to  produce  no  new  cost  impact 


for  facilities  in  eye  banking, 
conventional  tissue  banking,  stem  cell 
processing,  and  reproductive  tissue. 

o.  Section  1271.265 — receipt  and 
distribution.  The  proposed  rule  would 
require  that  procedures  be  established 
and  maintained  for  receiving,  rejecting, 
distributing,  and  disposing  of  human 
cellular  or  tissue-based  products. 
Dociunentation  of  each  of  those 
activities,  when  performed,  would  also 
be  required.  Packaging  and  shipping 
containers  would  be  validated  and 
appropriate  shipping  conditions  must 
be  defined.  Procediu^s  would  also  be 
established  to  determine  whether 
products  returned  to  an  establishment 
are  suitable  to  be  returned  to  inventory. 
Agency  review  of  current  industry 
standards  indicates  that  provisions 
related  to  this  area  of  quality  control, 
except  for  package  validation,  are 
included  in  each  of  the  relevant 
standards. 

The  primary  impact  of  the  proposed 
CGTP  provisions  for  product  receipt  and 
distribution  thus  involves  packaging 
validation  for  most  facilities^  and 
procedvues  development  for  facilities 
that  do  not  currently  follow  industry 
standards.  FDA  estimates  that  95 
percent  of  eye  banks,  conventional 
^sue  banks  and  stem  cell  facilities 
would  allocate  approximately  4  extra 
hours  per  month  for  a  laboratory 
technician  to  validate  packaging, 
particularly  packaging  changes.  In 
addition,  an  estimated  5  percent  of  eye 
banks,  conventional  tissue  banks,  and 
stem  cell  facilities  would  increase  lab 
supervisor  time  to  dociunent  receipt  of 
products. 

The  agency  estimates  that 
conventional  tissue  banks  not  following 
AATB  standards  would  need  to  revise 
one  major  procedure  for  receiving 
products,  revise  one  major  procediue 
related  to  distribution  of  products,  and 
prepare  a  minor  procedure  for  retiun  of 
products  to  inventory.  FDA  estimates 
that  95  percent  of  stem  cell  facilities 
would  need  to  write  one  major 
procediu«  addressing  receiving 
activities.  Facilities  following  FAHCT  or 
AABB  standards  would  also  need  to 
revise  a  major  procedure  for  product 
distribution,  while  all  other  facilities 
would  need  to  prepare  a  new  major 
procedure  for  product  distribution  as 
well  as  a  minor  procedure  for  handling 
of  products  returned  to  inventory. 

According  to  industry  contacts,  most 
sperm  banks  and  ART  facilities  have  a 
protocol  for  receiving  and  distributing 
reproductive  tissue  products,  however, 
an  estimated  5  percent  of  facilities 
would  need  to  write  a  major  procediue 
for  receiving  activities  and  one  for 
distribution.  Similarly,  an  estimated  5 


percent  of  facilities  do  not  curtentiy 
follow  industry  standards  for  product 
documentation.  The  agency  estimates 
that  an  additional  4  to  8  hours  of  staff 
time  per  month  would  be  required  by 
those  facilities,  for  documentation 
activities.  Industry  consultants  indicate 
that  although  most  reproductive  tissue 
facilities  utilize  "dry  shippers"  for 
shipped  products,  most  do  not  perform 
formal  packaging  validation.  FDA 
therefore  estimates  that  all  facilities 
would  be  required  to  perform  packaging 
validation,  in  compliance  with  the 
proposed  CGTP.  Experts  in  the 
reproductive  tissue  industry  also 
consider  it  unusual  for  a  product  to  be 
returned  to  inventory;  given  the 
potential  risk  of  product  deterioration  or 
damage.  It  is  exp)ected  that  most  sperm 
banks  already  have  a  formal  procedure 
for  handling  returned  product,  and  that 
ART  facilities  generally  have  an 
established  protocol,  but  not  a  written 
procedure.  The  agency  estimates  that 
approximately  5  percent  of  sperm  banks 
and  100  percent  of  ART  fecilities 
therefore  would  be  required  to  write  a 
minor  procedure  to  comply  with  this 
proposed  CGTP  requirement.  The  costs 
per  facility  for  these  activities  are 
presented  in  table  2. 

p.  Section  1271.270— records.  The 
proposed  rule  would  require  that 
records  be  maintained  for  any 
significant  step  in  the  manufacturing 
process.  A  records  management  system 
would  need  to  be  in  place  and 
procediu^s  would  need  to  be 
established' for  keeping  records 
associated  with  donor  suitability  record 
keeping  requirements.  Records  would 
be  maintained  for  at  least  10  years.  The 
proposed  rule  would  also  require  that 
records  be  kept  of  any  contracts  or 
agreements.  Although  many 
components  of  the  required 
recordkeeping  system  are  addressed 
under  separate  provisions  of  the 
proposed  CGTP,  there  may  be  a  few 
minor  gaps  in  the  records  system  of  a 
facility  that  would  be  addressed  under 
this  general  provision.  FDA  therefore 
estimates  that  approximately  95  percent 
of  all  eye  banks,  conventional  tissue 
banks,  and  stem  cell  facilities  that 
follow  FAHCT  or  AABB  standards, 
would  be  required  to  write  at  least  one 
minor  procedure,  and  revise  one  major 
procediue  related  to  recordkeeping. 

The  agency  also  estimates  that 
additional  lab  director  time  would  be 
allocated  (estimated  40  hours  at  small 
facilities  and  80  at  large  facilities)  to  set 
up  enhanced  recordkeeping  where  a 
system  is  already  in  place.  System 
enhancement  woidd  be  performed  at  an 
estimated  95  percent  of  eye  banks,  23 
percent  of  conventional  tissue  facihties. 
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95  percent  of  stem  cell  facilities,  5 
percent  of  spenn  banks,  and  50  percent 
of  the  ART  facilities. 

Various  industry  standards  specify 
record  retention,  although  the  time 
periods  vary  somewhat.  Of  those 
facilities  following  industry  standards, 
approximately  95  percent  of  eye  banks 
and  the  77  percent  of  conventional 
tissue  banks  retain  records  for  at  least  10 
years,  and  the  remainder  retain  records 
for  a  miniiTniTn  of  5  years.  For  these 
facilities,  and  the  stem  cell  facilities  that 
do  not  currently  follow  industry 
standards,  FDA  estimates  increased 
record  retention  costs  based  on  the  cost 
of  storing  an  additional  5  boxes  (2.4 
cubic  feet  each)  of  records  per  year  for 
5  years.  The  retention  standards  of 
FAHCT  and  AABB  for  records  related  to 
products  are  different  from  those 
concerned  with  facility  and  equipment 
maintenance  and  personnel  training.  All 
records  related  to  the  product  should  be 
retained  indefinitely  and  records  related 
to  facility  and  equipment  maintenance 
and  personnel  training  should  be 
retained  for  only  5  years. 

FDA  estimates  that  a  half  of  the 
records  at  stem  cell  facilities  following 
industry  standards  would  need  to  be 
retained  for  an  additional  5  years,  and 
the  annual  cost  will  be  comparable  to 
that  of  other  small  tissue  facilities.  The 
agency  also  estimates  that  nearly  all 
stem  cell  facilities  that  are  not  following 
industry  standards  will  increase  record 
retention.  Almost  all  stem  cell  facilities 
that  do  not  follow  industry  standards 
would  be  required  to  prepare  at  least 
one  minor  procedure  and  to  revise  a 
major  procedure  related  to  record 
keeping.  The  laboratory  director  at  these 
facilities  would  be  expected  to  allocate 
40  hours  of  time  to  improving  the 
facility's  ciurent  recordkeeping  system. 

Consultants  estimate  that  within  the 
reproductive  tissue  industries  all 
facilities  have  some  record  management 
system,  and  many  facilities  have 
systems  that  meet  the  requirements  of 
the  proposed  rule.  Consultants  estimate 
that  most  sperm  banks  and  the  currently 
accredited  ART  facilities  have  adequate 
records  management  systems  in  place, 
but  that  approximately  5  percent  of 
sperm  banks,  and  about  50  percent  of 
the  ART  facilities  would  need  to 
allocate  additional  laboratory  staff  time 
(i.e.,  40  hoius  at  small  facilities  and  80 
hoius  at  larger  facilities)  to  enhance 
their  current  recordkeeping  system  in 
compliance  with  the  proposed  rule. 

In  addition,  FDA  is  informed  that  the 
usual  and  customary  practice  in  most 
ART  facilities  is  to  retain  donor  records 
for  an  indefinite  period.  Usual  and 
ciistomary  practice  in  sperm  banks  is  to 
retain  records  for  at  least  15  years,  thus 


more  than  the  10-year  period  specified 
in  the  proposed  rule.  It  is  estimated  that 
only  5  percent  of  sperm  banks  and  ART 
facilities  would  need  to  extend  record 
retention  by  an  estimated  5  years.  The 
additional  cost  of  storing  these  files  is 
based  on  an  assumption  of  5  boxes  (each 
approximately  2  cubic  feet) 
accumidated  per  year  at  small  facilities, 
and  10  boxes  per  year  at  large  facilities, 
for  an  additional  5  years,  at  a  cost  of  30 
cents  per  cubic  foot  per  year.  The 
estimated  costs  per  affected  facility  are 
siunmarized  in  table  2. 

q.  Section  1271.290 — tracking.  The 
proposed  rule  stipulates  the  steps 
needed  to  properly  track  a  product  from 
donor  to  recipient  and  vice  versa.  The 
proposed  CGTP  would  require  that 
facilities  maintain  a  method  for  product 
tracking  and  that  each  product  be 
assigned  and  labeled  with  a  unique 
identifier.  If  a  new  identifier  is  assigned 
diuing  the  manufacturing  process, 
procedures  would  be  required  for 
relating  the  new  identifier  to  the  old 
identifier.  Records  of  product  transfers 
woiild  be  kept  in  the  recipient's  medical 
records.  The  facility  that  manufactured 
the  product  would  also  keep  track  of  the 
disposition  of  each  product,  so  that  the 
recipient  of  the  product  can  be  easily 
identified.  Facilities  would  be  required., 
to  inform  consignees  of  the  established 
tracking  method  and  would  be  required 
to  document  that  consignees  agreed  to 
participate  in  their  tracking  method. 

Proouct  "traceability"  is  a  familiar 
concept  and  common  practice  in  eye 
banking,  in  conventional  tissue  banking, 
and  in  the  stem  cell  processing  indiistry. 
Eye  banks  following  EBAA  standards 
maintain  records  with  information  that 
permits  tracing  of  product  from  the 
donor  source  to  the  patient  recipient, 
working  through  the  siugeon  who 
performed  the  procedure.  FDA 
anticipates  that  only  5  percent  of  eye 
facilities  would  need  to  enhance  current 
tracking,  and  would  be  required  to 
prepare  one  major  procediue  related  to 
product  tracking,  spend  additional  staff 
time  each  month  to  identify  and 
document  recipient  information,  and 
would  allocate  additional  laboratory 
director  time  to  institute  agreements  for 
information  sharing  with  the  consignees 
who  will  receive  products. 

Conventional  tissue  facilities 
following  AATB  standards  are  able  to 
trace  all  products  fi-om  donation  source 
to  product  recipient.  Conventional 
tissue  facilities  not  following  AATB 
requirements  would  be  required  to 
revise  a  major  procedure  to  address 
product  tracking,  allocate  additional 
staff  time  each  month  to  obtain  and 
record  information  about  product 
recipients,  and  allocate  some  additional 


laboratory  director  time  (on  a  one-time 
basis)  to  institute  formal  contracts  with 
consignees.  The  FAHCT  and  AABB 
standards  for  product  tracking  in  stem 
cell  facilities  recommend  that  the 
facility  be  able  to  trace  products  to  final 
distribution  or  disposition,  but  do  not 
specify  that  formal  agreements  be 
established  with  consignees  to  assure 
timely  tracking  of  products.  FDA 
therefore  estimates  that  95  percent  of 
stem  cell  facilities  would,  on  a  one-time 
basis,  allocate  an  additional  20  hours  of 
laboratory  supervisor  time  to  institute 
agreements  for  information  sharing  with 
the  consignees  who  will  receive 
products.  In  addition,  FDA  estimates 
that  95  percent  of  stem  cell  facilities 
that  are  not  following  FAHCT  or  AABB 
standards  would  need  to  revise  a  major 
procedure  related  to  product  tracking, 
and  would  need  to  allocate  additional 
staff  hours  each  month  for  recipient 
identification  and  documentation. 

Consultants  for  the  reproductive 
tissue  industry  indicate  that  although 
sperm  banks  and  ART  facilities 
generally  perform  product  tracking  and 
adhere  to  the  practice  of  documenting 
recipient  information  for  products, 
current  practices  in  assigning  and 
documenting  products  with  unique 
identifiers  tburoughout  tissue  processing 
may  widely  vary,  and  there  may  be  little 
documentation  of  tracking  agreements 
with  consignees.  Most  reproductive 
tissue  facilities  therefore  would  need  to 
review  current  systems  and  perform 
some  enhancements.  It  is  estimated  that 
80  percent  of  reproductive  tissue 
facilities  would  need  to  revise  a  major 
procedure  related  to  product  tracking, 
and  would  allocate  additional  staff 
hours  each  month  for  recipient 
identification  and  documentation.  In 
addition,  approximately  80  percent  of 
facilities  would  need  to  allocate  lab 
supervisor  time  to  institute  agreements 
for  information  sharing  with  the 
consignees  who  will  receive  products. 
The  estimated  cost  per  facility  to 
perform  these  activities  are  presented  in 
table  2. 

Hospitals  generally  handle  all 
categories  of  cellular  and  tissue-based 
products.  For  accreditation  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO), 
organizations  that  store  tissue  must  keep 
records  that  permit  tracing  of  any  tissue 
from  the  donor  or  source  facility  to  all 
recipients  or  other  final  dispositions. 
The  records  must  include 
documentation  of  tissue  use  in  the 
patient's  clinical  record.  Most  hospitals 
are  accredited  and,  therefore,  are 
presiimed  to  be  tracking  tissue  to 
recipient.  We  believe  that  hospitals  not 
accredited  tend  to  be  specialized 
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facilities  not  handling  cellular  and 
tissue-based  products.  Because  we  know 
of  no  hospital  receiving  tissues  and  not 
currently  tracking  tissue  to  recipient,  we 
expect  hospitals  to  incur  no  additional 
costs  as  a  result  of  this  regulation. 
However,  as  some  of  our  sources  (Ref. 
45)  lack  conclusive  data  on  the 
adequacy  of  hospital  recordkeeping,  we 
welcome  comment  on  this  matter. 

The  proposed  rule  would  also  require 
that  specimens  of  dura  mater  be 
archived  for  the  appropriate  diu'ation 
under  appropriate  conditions  to  enable 
futiu^  testing  for  evidence  of  TSE.  FDA 
reconunends  that  the  specimens  be 
archived  for  16  years  beyond  the 
expiration  date.  As  CDRH  guidance 
already  recommends  that  such 
specimens  be  archived  for  10  years,  this 
requirement  would  not  impose  an 
additional  tracking  burden.  FDA 
assiunes  the  incremental  cost  of  the 
longer  storage  time  to  be  extremely 
small  and  the  overall  cost  impact  to  be 
negligible. 

r.  Section  1271.320 — complaint  file. 
The  proposed  nde  would  require 
facilities  to  maintain  procedures  for 
reviewing  and  evaluating  complaints 
and  to  maintain  a  file  for  these 
complaints.  Facilities  would  be  required 
to  review  and  evaluate  complaints  and 
to  determine  whether  each  complaint 
represents  an  event  that  should  be 
reported  to  FDA.  Documentation  of  the 
review  and  evaluation  would  be 
required,  even  if  no  investigation  is 
made.  FDA  finds  that  the  AATB, 
FAHCT,  and  AABB  standards  explicitly 
address  procedures  or  recordkeeping 
related  to  complaints.  Based  on 
discussions  with  industry  experts,  the 
agency  assumes  that  nearly  all  facilities 
cxurently  track,  albeit  informally,  the 
complaints  received  frt>m  consignees 
and  recipients.  Facilities  that  would  be 
required  to  prepare  written  procediu«s 
for  handling  complaints,  and  to  review 
complaints  on  a  yearly  basis,  would 
incur  additional  costs.  The  agency 
estimates  that  additional  costs  for 
facilities  to  maintain  a  complaint  file 
would  be  negligible. 

To  fully  comply  with  provisions  in 
the  proposed  rule,  FDA  estimates  that 
95  percent  of  all  eye  banks  would  revise 
a  minor  procedure  to  include  the 
required  handling  of  complaints,  and 
would  allocate  some  additional  staff 
time  each  year  to  review  complaints. 
FDA  assumes  that  conventional  tissue 
facilities  following  AATB  standards 
would  already  perform  the  necessary 
activities,  but  the  estimated  23  percent 
of  facilities  not  following  AATB 
standards  would  need  to  prepare  a 
minor  procedure  for  complaint 
handling,  and  would  allocate  additional 


laboratory  director  time  each  year  to 
review  complaints  that  are  received. 

Although  the  industry  standards  for 
stem  cell  processing  provide  that 
records  be  maintained  of  both  donor 
and  recipient  complaints,  the  proposed 
rule  requires  that  facilities  also  have 
written  procedures  for  complaint 
review.  FDA  therefore  estimates  that  95 
percent  of  all  stem  cell  facilities  would 
be  required  to  write  a  minor  procediure 
to  handle  complaints,  and  that  95 
percent  of  all  facilities  would  also  be 
required  to  allocate  additional  time  for 
yearly  review  and  hanHljng  of 
complaints. 

Consultants  assessing  the  impact  of 
the  proposed  rule  on  the  reproductive 
tissue  industry  estimate  that  about  95 
percent  of  sperm  banks  and  ART 
lacilities  already  have  written 
procedvues  for  dealing  with  complaints, 
and  that  5  percent  of  facilities  would 
need  to  prepare  a  minor  procediue  for 
complaint  handling,  and  would  allocate 
additional  laboratory  director  time  each 
year  to  review  complaints  that  are 
received.  The  estimated  costs  per 
affected  facility  are  presented  in  table  2. 

s.  Section  1271.350— reporting.  The 
proposed  rule  would  require  facilities  to 
review  adverse  reaction  reports  and 
report  any  adverse  reactions,  or  product 
deviations,  involving  transmission  of 
disease,  or  of  the  failure  of  a  product 
that  is  fatal,  life-threatening,  results  in 
permanent  impairment  of  Uie  body,  or 
requires  surgical  intervention.  Based  on 
expert  assessments  of  ciurent  industry 
practices,  and  the  inclusion  of  adverse 
event  reporting  in  current  industry 
standards,  the  agency  expects  that  this 
requirement,  within  the  proposed  CGTP 
fi^mework  for  quality  management, 
would  impose  a  negligible  cost  on 
facilities  in  the  industry. 

t.  Section  1271.370— labeling  and 
claims.  The  proposed  rule  would 
require  that  products  be  labeled  clearly 
and  acciuately,  with  information 
including  name  and  address  of  the 
manufacturer,  a  description  of  the 
product,  and  product  expiration  date. 
The  storage  temperature,  warnings,  and 
instructions  would  be  required  on  the 
label  or  on  a  package  insert.  The  rule 
would  also  require  that  any  claims  on 
labeling  be  truthful  and  that  any 
therapeutic  claim  or  claim  of  a  clinical 
outcome  of  a  product  would  be  subject 
to  regulation  under  section  351  of  the 
PHS  Act  and/or  the  act. 

Industry  consultants  inform  FDA  that 
such  elements  are  typically  present  on 
the  labels  of  products  manufactured  by 
eye  banks,  conventional  tissue  banks, 
stem  cell  facilities,  sperm  banks  and 
ART  facilities.  Proper  labeling  is 
considered  very  important  to  these 


industries,  to  prevent  misuse  of  the 
product.  In  addition,  these  industries 
generally  do  not  make  therapeutic  or 
related  claims  for  their  products.  FDA 
assumes,  therefore,  that  the  industry 
would  be  in  compliance  with  this 
provision  of  the  proposed  CGTP  rule, 
and  estimates  that  the  cost  impact 
would  be  negligible. 

u.  Section  1271.400 — inspections. 
FDA  could  conduct  inspections  of  any 
facility  subject  to  the  proposed  CGTP 
rule.  FDA  woidd  interact  primarily  with 
one  responsible  person  for  each 
establishment,  but  other  personnel  may 
also  be  involved  in  the  inspection.  FDA 
coidd  inspect  facilities,  equipment, 
processes,  products,  procediues, 
labeling,  and  records,  and  could  review 
and  copy  any  records  required  to  be 
kept  under  the  proposed  rule.  The 
agency  estimates  that  all  industry 
facilities  would  be  subject  to  this 
provision  of  the  proposed  CGTP,  and 
that  inspections  would  occiu  annually. 
FDA  estimates  that  up  to  16  hours  of 
laboratory  technician  time  could  be 
necessary,  to  accompany  the  FDA 
inspector  through  the  facility  and  to 
support  the  inspector's  information 
needs,  and  that  up  to  4  hours  of 
laboratory  director  time  would  be 
needed  for  activities  related  to  the 
inspection.  This  is  expected  to  yield  a 
cost  of  approximately  $702  per  facility. 

V.  Section  1271.420 — human  cellular 
and  tissue-based  products  offered  for 
import.  The  proposed  rule  would 
require  importers  of  human  cellular  and 
tissue-based  products  to  notify  the  FDA 
district  director  having  jurisdiction  over 
the  port  of  entry  through  which  the 
product  is  imported  or  offered  for 
import.  The  product  would  be  held 
intact  until  it  is  inspected  and  released 
by  FDA. 

In  the  cellular  and  tissue-based 
product  industries  there  is  cvurently 
very  little  use  of  imported  tissue  that 
would  trigger  activities  for  facilify 
compliance  with  this  provision  of  the 
proposed  CGTP.  FDA  therefore 
estimates  the  current  cost  for  industry 
compliance  with  this  proposed 
requirement  would  be  negligible. 

w.  Section  1271.440 — orders  of 
retention,  recall,  and  cessation  of 
manufacturing.  Industry  firms  could 
inciu"  costs  to  comply  with  orders  under 
this  proposed  provision.  There  is  little 
available  data  on  which  to  base 
estimates  of  the  future  frequency  and 
scope  of  tissue  industry  conditions  and 
practices  that  would  necessitate  such 
actions  on  the  part  of  FDA.  The  agency 
anticipates  that  product  orders  under 
this  provision  would  be  rare.  FDA 
estimates  that  the  yearly  costs  to 
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industry  resulting  from  such  orders 
would  dierefore  be  negligible. 

3.  Siunmary  of  One-Time  and  Yearly 
Cost  Impacts 

The  costs  for  each  subsection  of  the 
proposed  rule  are  the  product  of  the 
estimated  number  of  affected 
establishments  in  the  industry  (table  1), 


the  establishment  noncompliance  rate 
by  CGTP  provision,  by  industry  sector, 
and  the  compliance  cost  per 
establishment  (table  2).  Total 
compliance  costs,  siunmed  by  provision 
of  the  proposed  rule,  are  presented  by 
sector  in  tables  4  through  8.  The 
aggregate  compliance  costs  for  all  tissue 


industries  are  summarized  in  table  9. 
The  total  annualized  costs  presented  in 
these  simimary  tables  include  the 
reported  one-time  costs,  such  as  are 
inciured  to  prepare  new  procedures, 
annualized  over  10  years  using  a  7 
percent  discount  rate. 


Table  4.— Aggregate  Compuance  Costs  for  Eye  Banks 

Section 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.150 

Current  good  tissue  practice: 

general 

$0 

$0 

$0 

1271.155 

Exemptions  and  alternatives 

$0 

$0 

$0 

1271.160 

Estat)lishment     and     mainte- 

nance of  a  quality  prograni 

$122,111 

$457,459 

$474,845 

1271.170 

Organization  and  personnel 

$0 

$0 

$0 

1271.180 

Procedures— General    require- 

ments 

$0 

$47,196 

$47,196 

1271.190 

Facilities 

$1,701 

$0 

$242 

1271.195 

Environmental     control     and 

monitoring 

$0  _ 

$23,245 

$23,245 

1271.200 

Equipment 

$0 

$109,816 

$109,816 

1271.210 

Supplies  and  reagents 

$10,776 

$17,545 

$19,079 

1271.220 

Process  Controls 

$70,124 

$0 

$9,984 

1271.225 

Process  changes 

$75,593 

$44,836 

$55,599 

1271.230 

Process  validation 

$321,218 

$85,016 

$130,750 

1271.250 

Labelling         Controls— Proce- 

dures 

$1,989 

$0 

$283 

1271.260 

Storage 

$0 

$0 

$0                  , 

1271.265 

Receipt  and  distribution 

$0 

$145,008 

$145,008 

1271.270 

Records 

$369,032 

$103 

$52,644 

1271.290 

Tracking 

$11,845 

$9,302 

$10,989 

1271.320 

Complaint  file 

$10,776 

$59,782 

$61,316 

1271.350 

Reporting 

$0 

$0 

$0 

1271.370 

Labelling  and  claims 

to 

$0 

$0 

1271.400 

Inspections 

$0 

$80,712 

$80,712 

1271.420 

Human    cellular    and    tissue- 
based  products  offered  for 

import 

$0 

$0 

$0 

1271.440 

Orders  of  retention,  recall,  de- 
struction,  and   cessation  of 

manufacturing 

$0 

$0 

$0 

Total 

$995,165 

$1,080,020 

$1,221,708 

Table  5.— Aggregate  Compliance  Costs  for  Conventional  Tissue  Facilities 

Section 

TiUe 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.150 

Current  good  tissue  practice: 

general 

10 

$0 

$0 

1271.155 

Exemptiens  and  altematives 

$0 

$0 

$0 

1271.160 

Establishment     and     mainte- 

nance of  a  quality  program 

$77,800 

$137,655 

$148,732 

1271.170 

Organization  and  personnel 

$393,668 

$63,751 

$119,801 

1271.180 

Procedures — General    require- 

ments 

$0 

$209,484 

$209,484 

1271.190 

Facilities 

$8,544 

$0 

$1,216 

1271.195 

Environmental     control      and 

monitoring 

$8,544 

$5,030 

$6,247 

1271.200 

Equipment 

$79,352 

$62,969 

$74,267 

1271.210 

Supplies  and  reagents 

$17,088 

$5,030 

$7,463 

1271.220 

Process  Controls 

$21,128 

$0 

$3,008 

1271.225 

Process  changes 

$25,169 

$53,096 

$56,679 

1271.230 

Process  validation 

$268,024 

$164,065 

$202,226 

1271.250 

Labelling        Controls— Proce- 

dures 

$2,736 

10 

$390 

1271.260 

Storage 

$0 

$0 

$0 

1271.265 

Receipt  and  distribution 

$33,713 

$146,448 

$151,248 

1271.270 

Records 

$172,967 

$455 

$25,082 

1271.290 

Tracking 

$47,498 

$101,347 

$108,110 

1271.320 

Complaint  file 

$8,544 

$17,140' 

$18,356 
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Table  5.- 

-Aggregate  Compliance  Costs  for  Conventional  Tissue  Facilities— Continued 

Sectkxi 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.350 

Reporting 

$0 

$0 

$0 

1271.370 

Labelling  and  claims 

$0 

$0 

$0 

.     1271.400 

Inspections 

$0 

$77,880 

$77,880 

1271.420 

Human  cellular  and  tissue- 
based   products  offered  for 

Import 

$0 

$0 

$0 

1271.440 

Orders  of  retention,  recall,  de- 
struction,  and   cessation   of 

manufacturing 

$0 

$0 

$0 

Total 

$1,164,775 

$1,044,350 

$1,210,189 

Table  6.— Aggregate  Compliance  Costs  for  Si  em  Cell  Industries 

Section 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.150 

Current  good  tissue  practice: 

general 

$0 

$0 

$0 

1271.155 

Exemptions  and  altematives 

$0 

$0 

$0 

1271.160 

Establishment     and     mainte- 

. 

nance  of  a  quality  program 

$188,166 

$473,119 

$499,909 

1271.170 

Organization  and  personnel 

$739,100 

$111,530 

$216,761 

1271.180 

Procedure — General      require- 

ments 

$0 

$393,300 

$393,300 

1271.190 

Facilities 

77,983 

$665,000 

$676,103 

1271.195 

Environmental      control      and 

monitoring 

$77,983 

$202,323 

$213,426 

1271.200 

Equipment 

$387,080 

$434,198 

$489,309 

1271.210 

Supplies  and  reagents 

$113,430 

$7,695 

$23,845 

1271.220 

Process  Controls 

$260,336 

$0 

$37,066 

1271.225 

Process  changes 

$33,155 

$108,158 

$112,878 

1271.230 

Process  validation 

$625,670 

$275,619 

$364,700 

1271.250 

Labeling  Controls— Procedures 

$4,799 

$0 

$683 

1271.260 

Storage 

$0 

$0 

$0 

1271.265 

Receipt  and  distribution 

$446,405 

$26,520 

$90,078 

1271.270 

Records 

$161,856 

$2,880 

$25,925 

1271.290 

Tracking 

$377,103 

$155,040 

$208,731 

1271.320 

Complaint  file 

$77,983 

$144,210 

$155,313 

1271.350 

Reporting 

$0 

$0 

$0 

1271.370 

Labeling  and  claims 

$0 

$0 

$0 

1271.400 

Inspections 

$0 

$194,700 

$194,700 

1271.420 

Human  cellular  and  tissue- 
based  products  offered  for 

Import 

$0 

$0 

$0 

1271.440 

Orders  of  retention,  recall,  de- 
struction,  and  cessation  of 

manufacturing 

$0 

$0 

$0 

Total 

$3,571,049 

$3,194,292 

$3,702,727 

Table  7.— Aggregate  Compliance  Costs  for  ART^  Facilities 

Section 

Title 

One-Tlnrie  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.150 

Current  good  tissue  practice: 

general 

$0 

$0 

$0 

1271.155 

Exemptions  and  altematives 

$0 

$0 

$0 

1271.160 

Establishment      and      mainte- 

nance of  a  quality  program 

$272,904 

$586,854 

$625,709 

1271.170 

Organization  and  personnel 

$256,740 

$25,358 

$61,912 

1271.180 

Procedures — General    require- 

ments 

$0 

$1,366,200 

$1,366,200 

1271.190 

Facilities 

$5,909 

$621,600 

$622,441 

1271.195 

Environmental      control      and 

monitoring 

$94,536 

$146,342 

$159,802 

1271.200 

Equipment 

$767,022 

$583,549 

$692,756 

1271.210 

Supplies  and  reagents 

$94,536 

$3,596 

$17,056 

1271.220 

Process  Controls 

$115,834 

$0 

$16,492 

1271.225 

Process  changes 

$341,302 

$165,434 

$214,028 

1271.230 

Process  validation 

$0 

$0 

$0 

1271.250 

Labeling  Controls-Procedures 

$9,481 

$0 

$1,350 

1271.260 

Storage 

$0 

$0 

$0 
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Table  7.— Aggregate  Compliance  Costs  for  ART^  Facilities— Continued 


Section 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.265 

Receipt  and  distribution 

$335,612 

$36,230 

$84,014 

1271.270 

Records 

$612,720 

$400 

$87,637 

1271.290 

Trad<ing 

$516,010 

$0 

$73,468 

1271.320 

Complaint  file 

$5,909 

$12,254 

$13,096 

1271.350 

Reporting 

$0 

$0 

$0 

1271.370 

Labeling  and  clainis 

10 

$0 

$0 

1271.400 

Inspections 

10 

$233,640 

$233,640 

1271.420 

Hunrtan    cellular    and    tissue- 
based  products  offered  for 

•    iniport 

$0 

$0 

$0 

1271.440 

Orders  of  retention,  recall,  de- 
struction, and  cessation  of 

. 

manufacturing 

10 

$0 

$0 

Total 

$3,428,515 

$3,781,457 

$4,269,601 

^Assisted  Reproductive  Tecfmology 


Table  8.— Aggregate  Compliance  Costs  for  Sperm  Banks 


Section 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.150 

Currerrt  good  tissue  practice: 

general 

$0 

$0 

$0 

1271.155 

Exemptions  and  alternatives 

$0 

$0 

$0 

1271.160 

Establishment     and     mainte- 

nance of  a  quality  program 

$12,105 

$23,661 

$25,384 

1271.170 

Organization  and  personnel 

$15,560 

$2,348 

$4,563 

1271.180 

Procedures-General      require- 

ments 

$0 

$82,800 

$82,800 

1271.190 

Fadlities 

$299 

$28,000 

$28,042 

1271.195 

Environmental      control      and 

* 

monitoring 

$4,776 

$6,592 

$7,272 

1271.200 

Equipment 

$25,522 

$26,286 

$29,920 

1271.210 

Supplies  and  reagents 

$299 

$162 

$204 

1271.220 

Process  Controls 

$5,722 

$0 

$815 

1271.225 

Process  cfianges 

$698 

$7,452 

-     $7,551 

1271.230 

Process  validation 

$0 

$0 

IP 

1271.250 

Labeling  Controte-Procedures 

$349 

$0 

$50 

1271.260 

Storage 

$0 

$0 

$0 

1271.265 

Receipt  and  distribution 

$12,575 

$1,632 

$3,422 

1271.270 

Records 

$2,760 

$18 

$411 

1271.290 

Traclung 

$27,664 

$0 

$3,939 

1271.320 

Complaint  file 

$299 

$552 

$594. 

1271.350 

Reporting 

$0 

$0 

$0 

1271.370 

Labeling  and  claims 

$0 

$0 

$0 

1271.400 

Inspections 

$0 

$14,160 

$14,160 

1271.420 

Human    cellular    and    tissue- 
based  products  offered  for 

import 

$0 

$0 

$0 

1271.440 

Orders  of  retention,  recall,  de- 
struction,  and   cessation   of 

manufacturing 

$0 

$0 

$0 

Total 

$108,628 

$193,663 

$209,127 

Table  9.— Summary  of  Aggregate  Compliance  Costs  for  All  Tissue  Industries 


Section 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.150 

Current  good  tissue  practice: 

general 

to 

$0 

$0 

1271.155 

Exemptions  and  alternatives 

10 

^   $0 

$0 

1271.160 

Estat>listiment     and     mainte- 

nance of  a  quality  program 

$673,085 

$1,678,748 

$1,774,580 

1271.170 

Organization  and  personnel 

$1,405,068 

$202,987 

$403,038 

1271.180 

Procedures — General    require- 

ments 

$0 

$2,098,980 

$2,098,980 

1271.190 

Facilities 

$94,435 

$1,314,600 

$1,328,046 

1271.195 

Environmental      control      and 

monitoring 

$185,839 

$383,532 

$409,991 

1271.200 

Equipment 

$1,258,976 

$1,216,819 

$1,396,069 

1271.210 

Supplies  and  reagents 

$236,129 

$34,028 

$67,648 
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Table  9.— Summary  of  Aggregate  Compliance  Costs  for  All  Tissue  Industries— Continued 

Section 

Title 

One-Time  Costs 

Annual  Costs 

Total  Annualized  Costs 

1271.220 

Process  Controls 

$473,145 

$0 

$67,365 

1271.225 

Process  ctianges 

$475,917 

$378,976 

$446,735 

1271.230 

Process  validation 

$1,214,911 

$524,700 

$697,675 

1271.250 

Labelling         Controls— Proce- 

dures 

$19,354 

$0 

$2,756 

1271.260 

Storage 

$0 

$0 

$0 

1271.265 

Receipt  and  distribution 

$828,305 

$355,838 

$473,770 

1271.270 

Records 

$1,319,336 

$3,856 

$191,700 

1271.290 

Tracking 

980,120 

265.690 

405,237 

1271.320 

Complaint  file 

$103,510 

$233,937 

$248,675 

1271.350 

Reporting 

$0 

$0 

$0 

1271.370 

Labelling  and  claims 

$0 

$0 

$0 

1271.400 

Inspections 

$0 

$601,092 

$601,092 

1271.420 

Human  cellular  and  tissue- 
based   products   offered  for 

import 

$0 

$0 

$0 

1271.440 

Orders  of  retention,  recall,  de- 
stmction,  and  cessation  of 

manufacturing 

$0 

$0 

$0 

Total 

$9,268,130 

$9,293,783 

$10,613,357 

B.  Estimated  Benefits  of  the  Proposed 
Rule 

The  overall  purpose  of  the  CGTP  rule 
is  to  prevent  the  introduction, 
transmission,  or  spread  of 
communicable  disease  through  the  use 
of  human  cellular  and  tissue-based 
products.  Although  industry  quality 
standards  exist  for  most  of  the  affected 
products,  not  all  members  of  the 
industry  follow  these  standards.  FDA 
finds  that  public  safety  cannot  be 
assured  or  effectively  protected  through 
reliance  on  this  less  formal  and 
voluntary  mechanism  for  quality 
assurance.  The  existing  industry 
standards  vary  to  some  extent  in  their 
comprehensiveness.  Moreover,  there  are 
variations  in  the  extent  to  which  the 
industry  follows  these  standards. 

For  example,  most  industry 
consultants  for  the  cost  analysis  agree 
that  quality  standards,  such  as  those 
proposed  by  the  FDA.  and  similar 
standards  recommended  by  industry, 
could  substantially  reduce  the  risk  of 
product  contamination  and  product 
failure.  However,  most  experts  also 
opined  that,  because  additional  costs  are 
associated  v^rith  maintaining  higher 
quality  standards,  and  because  there  is 
no  explicit  patient  demand  for  higher 
quality  standards  to  prevent 
contamination  risks,  some  facilities  are 
not  currently  following  adequate  quality 
control  standards.  A  regulatory 
requirement  for  quality  systems  would 
provide  the  incentive  needed  to  bring 
all  facilities  to  a  more  luiiform  and 
appropriately  high  standard  of  Quality. 

The  primary  bBneficiaries  of  tne 
proposed  CGTP  rule  would  be  the 
patients  who  receive  the  cellular  and 
tissue-based  products.  Benefits  to 


patients  would  result  fi-om  the  reduced 
risk  of  communicable  disease  by 
avoiding  product  contamination  or 
product  iailuze  through  CGTP.  The 
discussion  that  follows  considers  the 
potential  benefit  of  avoided  problems 
with  tissue  products,  based  on  a  survey 
of  the  clinical  literature. 

Recent  clinical  literature  indicates 
that  each  type  of  tissue  product 
considered  in  the  proposed  rule  has 
dociimented  contamination  or  other 
product  problems  resulting  from 
processing,  or  other  steps  in 
manufacturing.  These  reported  quality 
problems  provide  a  basis  for  assessing 
the  magnitude  of  the  potential  benefit 
irova  further  reducing  events  that 
increase  the  risk  of  communicable 
disease  transmission.  In  cases  involving 
eye  tissue,  conventional  tissue,  or  stem 
cell  products,  problems  have  required 
medical  intervention  to  treat  infection, 
or  to  replace  an  implanted  defective 
product.  In  some  clinical  applications, 
product  failures  have  increased  the  risk 
of  patient  mortality.  In  other 
applications,  such  as  embryo 
processing,  poor  product  quality  is 
associated  with  lower  success  rates  (i.e., 
pregnancy  rates)  among  treated  patients, 
which  results  in  an  increase  in  transfer 
attempts.  In  general,  FDA  anticipates 
that  the  risk  of  commimicable  disease 
transmission  from  product  quality 
problems  will  decline  as  a  residt  of 
compliance  with  the  proposed  CGTP. 

The  sections  that  follow  describe 
product-related  problems  associated 
with  communicable  disease 
transmission  that  are  at  least  partly 
attributable  to  a  lack  of  uniform  quality 
standards  in  manufactiu-ing.  The  costs 
related  to  correcting  these  problems  are 


considered,  in  order  to  gauge  the 
potential  magnitude  of  the  benefits 
associated  with  improved  quality  in 
manufacturing.  The  discussion  is 
organized  by  types  of  tissue  product. 

1.  Eye  Tissue  Products 

Primary  corneal  graft  failure  is  a  key 
adverse  outcome  of  concern  following 
corneal  tissue  transplant.  Such  failures 
result  in  additional  graft  attempts.  Each 
attempt  increases  the  risk  of 
communicable  disease  transmission  by 
exposing  the  recipient  to  another  tissue 
product  and  to  another  surgical 
procediue.  Although  primary  corneal 
graft  feiliue  is  relatively  imcommon,  its 
occiurence  has  been  attributed  to 
several  factors  related  to  tissue 
collection,  processing  and  product 
distribution.  These  factors  include 
donor  characteristics  such  as  age  (Ref. 
3),  donor  infectivity  (e.g.,  with  Herpes 
Simplex  Virus)  (Ref.  4)  length  of 
product  storage,  storage  medium,  and 
shipping  distance  from  the  eye  bank  to 
the  recipient  site.  In  a  recent  analysis  of 
factors  contributing  to  primary  corneal 
graft  failiue,  Wilhelmus  et  al.  foimd  that 
"[T]he  diuation  of  donor  corneal 
preservation  may  have  a  significant 
effect  on  endothelial  vitality,"  citing 
studies  that  demonstrate  endothelial 
cell  loss  in  chondroitin-supplemented 
storage  media  after  7  to  10  days  of 
storage.  The  authors  suggest  that,  with 
modem  eye  bank  screening  and 
preservation  procediues.  a  donor 
corneal  storage  time  greater  than  1  week 
increases  the  risk  of  primary  failure  by 
more  than  twofold. 

Wilhelmus  et  al.  include  in  their 
analysis  a  summary  of  selected  findings 
of  studies  published  between  1971  and 
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1994  reporting  primary  graft  fiailure  for 
corneal  transplants  using  4  °C 
preservation,  and  using  a  variety  of 
preservation  methods.  The  rates  of 
primary  graft  failure  ranged  from  0.9  to 
3.1  percent,  and  a  combined  rate  of  2.1 
percent  was  estimated  across  all 
preservation  methods.  In  their  analysis 
of  fectors  associated  with  corneal  graft 
failures  reported  to  the  EBAA  for  1991 
to  1993,  the  findings  of  Wilhelmus  et  al. 
illustrate  the  importance  of 
documentation  of  the  receipt  of  supplies 
and  reagents  used  in  tissue  processing. 
The  authors  found  the  identical 
manufacturer's  lot  niunber  for  the 
preservation  medium  among  2  media  in 
34  cases,  among  3  media  in  36  cases, 
and  among  4  media  in  16  cases.  Thus, 
86  cases  (approximately  59  percent  of 
cases)  with  primary  graft  failme  shared 
preservation  media  from  the  same  lots. 
The  lot  number  was  unique  in  45  cases 
(31  percent)  and  was  not  recorded  in  16 
cases  (10  percent  of  cases)  involving 
product  failure.  These  findings  also 
underline  the  importance  of  the 
proposed  CGTP-required  verification  of 
quality  and  dociunentation  of  each 
particular  lot  of  processing  media  used 
in  the  manufacture  of  a  uniquely  labeled 
and  traceable  product. 

Primary  corneal  graft  failure  typically 
requires  repeat  surgery  to  replace  the 
failed  graft.  According  to  the  Agency  for 
Health  Care  Policy  Research  (AHCPRja 
(Ref.  5),  an  estimated  7,443  corneal 
transplants  were  performed  in  1994, 
with  a  mean  hospital  length  of  stay 
(LOS)  of  2  days,  and  a  mean  total 
hospital  charge  equal  to  $7,530.  The 
estimated  rate  of  primary  graft  failure 
resulting  from  one  or  more  aspects  of 
product  collection,  processing,  or 
distribution  ranges  from  0.1  percent  (the 
number  of  cases  officially  reported  to 
EBAA  for  the  period  1991  to  1993)  to  as 
much  as  2.1  percent  (combined  failine 
rate  reported  in  the  literature,  across  the 
range  of  preservation  media  currently 
used  in  eye  tissue  processing,  cited  in 
Wilhelmus  et  al).  Based  on  the  AHCPR- 
reported  1994  volume  of  corneal 
transplants,  the  estimated  cases  of 
primary  graft  failure  may  range  frttm  7 
cases  [0.001  x  7,443]  to  156  cases  [0.021 
X  7,443).  The  total  cost  of  replacement 
of  a  failed  corneal  graft  is  estimated  to 
include  $454  of  physician  services, 
including  an  office  visit  to  diagnose  the 


graft  failure  prior  to  hospitalization^ 
(Ref.  6),  and  initial  and  follow-up 
physician  visits  during  patient 
hospitalization'  (Ref.  6)  for  the  repeated 
corneal  transplant.  It  also  includes  one 
follow-up  physician  office  visit  to  assess 
the  outcome  of  the  second  transpltmt. 
The  patient  is  estimated  to  further  incur 
at  least  one  week  of  time  lost  from  work 
for  the  doctor  visits,  hospitalization  and 
recovery  of  visual  function  after  surgery. 
The  cost  of  $772  for  this  patient  time 
loss  is  estimated  based  on  a  40-hour 
work  week  and  average  hourly 
compensation  of  $19.30.^  Thus,  the 
ciurent  cost  impact  of  corneal  graft 
failure  may  range  from  $61,292  [7  x 
($7,530  +  $454  +  $772)1  to  $1,365,936 
[156  X  ($7,530  +  $454  +  $772)). 

These  estimates  provide  an  indication 
of  the  potential  cost  savings  from 
avoided  eye  tissue  product  failures, 
based  on  corneal  transplants.  Tissue 
quality  would  improve  through  the 
institution  of  multiple  good  quality 
practices,  including  the  validation  of 
processing  methods,  the  verification  of 
processes  quality  control,  and  improved 
documentation.  Since  these  events 
represent  only  one  type  of  eye  tissue 
product,  the  potential  for  benefit  across 
all  products  in  the  eye  tissue  industry 
may  be  greater.  The  estimated  benefits 
of  CGTP  applied  to  eye  tissue,  measined 
in  terms  of  avoided  corneal  graft 
failures,  therefore  provide  a  lower- 
bound  estimate  of  the  potential  benefits 
of  the  proposed  rule.  Based  on  just  this 
one  type  of  eye  tissue  product,  the  cost 
of  graft  failures  that  may  be  avoidable 
through  a  universal  application  of  good 
tissue  practices  ranges  from  $61,292  per 
year,  with  the  lower  estimated  failure 
rate,  to  $1,365,936  per  year,  based  on 
the  higher  rate  of  primary  graft  failure 
reported  in  the  clinical  literature. 

2.  Conventional  Tissue  Products 

Conventional  tissue  includes  a  wide 
range  of  products  including  bone 
allograft,  skin  allograft,  heart  valves,  and 
other  products.  FDA's  survey  of  the 
clinical  literature  indicates  that  bone, 
skin  and  heart  valve  allograft  each 


^  These  AHCPR  estimates  are  based  on  data  firom 
the  Healthcare  Cost  and  Utilization  Project  (HCUP- 
3)  National  Inpatient  Sample.  This  is  a  Federal- 
State-industry  partnership  to  assemble  health  care 
data,  based  on  a  nationwide  inpatient  sample  of 
hospital  discharge  records  for  1994.  from  20  percent 
of  U.S.  community  hospitals  from  17  States.  The 
HCUP-3  estimated  hospital  charges  do  not  include 
physician  payments. 


*  An  estimated  submitted  charge  of  S76  per  office 
visit  for  ophthalmology  care  is  based  on  HFCA 
allowed  payments  for  Medicare  beneficiaries  in  the 
Health  Can  Financing  Review  1997  Statistical 
Supplement  Table  62,  adjusted  to  estimate 
submitted  charges. 

'An  estimated  initial  hospital  visit  charge  of  S214 
and  subsequent  visit  charge  of  $88,  based  on  HFCA 
allowed  payments  for  Medicare  beneficiaries  in  the 
Health  Qire  Financing  Review  1997  Statistical 
Supplement  Table  62,  adjusted  to  estimate 
submitted  charges. 

"This  estimate  is  based  on  the  1994  average  total 
compensation  of  $36,834  adjusted  by  2.9  percent 
annual  increase  between  1994  and  1997,  per  the 
U.S.  StatisUcal  Abstract.  ($36,834  x  1,0293/2080)  • 
$19.3 


presents  a  different  potential  for  product 
failure  and  thus  different  kinds  of 
benefits  from  improved  quality 
assurance  in  product  manufactiu^.  The 
discussion  that  follows  considers  three 
distinct  areas  of  benefit. 

a.  Bone  allograft  products.  An 
analysis  of  the  incidence,  nature,  and 
treatment  of  infection  in  bone  allograft 
(Ref.  7)  by  Lord  et  al.  demonstrates  the 
importance  of  quality  standards  and 
process  requirements  to  prevent  tissue 
contamination.  Of  the  283  patients  in 
their  analysis  who  had  received  a 
massive  allograft  of  bone,  infection 
developed  in  33  cases  (11.7  percent). 
The  final  outcome  for  those  33  patients 
was  poor  compared  to  the  250 
uninfected  patients.  About  82  percent 
(27  of  the  33)  of  the  infected  allograft 
were  considered  failings  of  treatment 
because  amputation  or  resection  of  the 
graft  was  required  to  control  the 
infection.  Potential  sources  of 
contamination  cited  in.  the  study 
include  donor  infection  or 
contamination  introduced  during 
processing  (estimated  to  occur  in  as 
many  as  7  percent  of  the  grafts),  in 
addition  to  fectors  such  as  the  duration 
of  the  operation,  loss  of  blood,  injury  to 
soft  tissue,  and  skin  sloughing  during 
the  operation.  These  risk  factors 
highlight  the  critical  need  for  tissue 
products  that  are  both  sterile  and  viable. 

The  importance  of  processing 
validation  is  implied  by  Hardin  (Ref.  8) 
in  a  review  of  banked  bone  allograft 
processes.  In  describing  methods  for 
sterilization,  Hardin  lists  ethylene  oxide 
as  one  of  the  most  commonly  used 
chemicals,  but  indicates  that  its 
effectiveness  may  nonetheless  be 
questionable,  because  of  reports  of  graft 
failures  in  which  residues  of  ethylene 
oxide  have  been  blamed,  and  some 
experimental  evidence  indicating 
toxicity  of  ethylene  oxide  in  human 
tissues. 

Based  on  an  average  rate  of  0.057  for 
bone  allograft  failure  due  to 
contamination  (based  on  an  estimated 
allograft  infection  rate  of  0.07  and  an 
estimated  0.82  failure  rate  for  infected 
bone  allograft),  and  the  assiunption  that 
all  failures  would  be  treatable  through 
repeat  siu^ery  to  replace  the  bone  graft, 
the  associated  costs  could  be  on  the 
order  of  $33  million  per  year 
[$33,069,348  =  0.057  x  39,000  x 
($13,538  +  $1,338)].  This  is  based  on  a 
national  estimate  of  39,000  bone 
allograft  per  year^  (Ref.  9),  and  an 
estimated  $13,538  per  hospitalization 


'  Detailed  Diagnoses  and  Procedures,  National 
Hospital  Discharge  Survey  1995,  Series  13:  Data 
from  the  National  Health  Survey,  No.  13,  November 
1997,  table  4,  p.  131. 
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for  repeat  surgery  (AHCPR  HCUP-3 
NIS).  Physician  costs  per  hospitalization 
are  estimated  to  be  $1,338  including 
$135  for  each  of  two  specialty  physician 
office  visits:  one  prior  to,  and  one 
following  hospitalization^  (Ref.  6);  and 
$1,068  for  surgeon  services  while 
hospitalized,  based  on  HCFA-reported 
average  submitted  charges  per  person 
served  for  orthopedic  surgery^  (Ref.  6). 

The  reported  average  length  of  stay  for 
bone  surgery  is  approximately  5  days. 
The  estimated  cost  of  patient  time  lost 
assumes  that  repeat  surgery  would 
require  at  least  1  week  of  time  from 
work,  at  an  estimated  value  of  $772, 
based  on  a  40-hour  work  week  and 
average  hourly  compensation  of  $19.30 
(see  footnote  6).  This  yields  a  total 
estimated  patient  time  cost  of 
$1,716,156  [0.057  x  39,000  X  $772].  The 
total  annual  cost  of  bone  allograft  failure 
due  to  contamination  is  therefore 
estimated  to  be  nearly  $35  million 
($34,785,504  =  $33,069,348  + 
$1,716,156]. 

If  bone  allograft  failures  result  in 
amputation,  the  direct  and  indirect  costs 
would  be  significantly  higher.  For 
example,  the  cost  per  hospitalization  for 
lower  extremity  amputation  is  estimated 
to  be  $24,178,  based  on  the  AHCPR 
HCUP-3  data.  Moreover,  permanent 
disability  following  amputation  imposes 
extremely  high  costs  on  the  patient,  and 
on  society. 

FDA  is  uncertain  about  the  extent  to 
which  the  estimated  cost  impact  will  be 
reduced  through  CGTP  for  two  reasons. 
First,  some  tissue  graft  failures  may 
result  from  the  transplant  procedures 
rather  than  the  bone  allograft 
manufacture.  Second,  some  facilities 
may  have  already  developed  new  bone 
processing  methods  that  may  greatly 
reduce  infection  risk.  If  as  much  as  75 
to  80  i>ercent  of  the  estimated  risk  is 
actually  attributable  to  other  factors,  or 
has  already  been  addressed  through 
better  manufacturing  procedures  at 
many  facilities,  the  net  benefit  from  the 
proposed  CGTP  rule  applied  to  the 
remainder  of  bone  tissue  processes  and 
facilities  would  be  approximately  $8 
million  [$34,785,504  x  0.23]  per  year. 

b.  Skin  allograft  products.  Skin 
allograft  represent  another  type  of  tissue 
product  that  is  critically  dependent  on 
quality  controls  to  prevent  the 
manufacture  and  distribution  of 


*  An  estimated  cost  of  $135  per  service  based  on 
average  submitted  charges  per  service  for"All 
Other  Physician"  specialty  groups  is  used  to 
estimate  specialist  office  visit  charges.  This  cost  per 
service  is  reported  in  the  Health  Care  Financing 
Review  1997  Statistical  Supplement  Table  59. 

8  See  Health  Care  Financing  Review  1997 
Statistical  Supplement  Table  59,  Submitted 
Charges,  for  Orthopedic  Surgery. 


contaminated  or  defective  products.  The 
clinical  literature  reports  cases  of 
cytomegalovirus  (CMV)  transmission 
through  skin  donor  infection  (Ref.  10), 
and  HIV  contamination  from  infected 
donor  tissue  and  subsequent  skin  tissue 
handling  (Ref.  11).  CMV  infections  are 
usually  not  life-threatening  in  healthy 
individuals,  but  present  grave  risks  to 
the  types  of  patients  who  typically 
require  skin  grafts.  In  general,  patients 
who  have  suffered  severe  bums  and 
require  skin  grafts  are 
immunosuppressed  as  a  result  of  their 
injury  and  are  therefore  susceptible  to 
potentially  life-threatening  CMV 
infections.  These  include  pneumonitis, 
retinitis,  gastroenteritis,  hepatitis,  and 
neurological  complications  (Ref.  10). 
Contamination  of  skin  allograft  can 
significantly  affect  bum  patient 
survival.  Because  the  clinical  literature 
does  not  provide  summary  estimates  of 
the  risk  of  contamination  of  skin 
allografts,  the  agency  is  unalale  to 
quantify  overall  risk.  The  agency 
welcomes  comment  on  the  rate  and 
severity  of  skin  tissue  contamination. 

c.  Heart  valve  allograft.  Heart  valve 
allograft,  another  conventional  tissue 
product,  provide  another  compelling 
case  for  process  validation  and  quality 
control.  Valve  tissue  contaminants  not 
effectively  removed  in  tissue  processing 
have  resulted  in  serious  infections  that, 
at  minimum,  require  valve  replacement 
and  that  may  also  result  in  patient 
death. 

Sources  of  contamination  of  a  valve 
allograft  include  the  donor,  the 
environment  during  harvesting  and 
processing,  and  the  operating  room 
during  implcintation.  Microbial 
contamination  of  valve  tissue  is 
common  at  tissue  harvesting,  with 
reports  of  over  50  percent 
contamination  among  valves  retrieved 
in  open  mortuary  areas.  According  to  a 
study  by  Kuehnert  et  al.  (Ref.  12) 
common  contaminants  found  before 
disinfection  consist  of  gastrointestinal 
and  skin  flora,  including  coliforms, 
viridans  group  streptococci. 
Staphylococcus  aureus,  Staphylococcus 
epidermidis,  and  Bacillus  species.  In 
general,  bacterial  contamination  can  be 
effectively  removed  through  standard 
disinfection  procedures  used  in  most 
tissue  banks.  However,  tissue  that 
remains  contaminated  with  these 
pathogens,  particularly  Staphylococcus 
and  Streptococcus  species,  can  cause 
early  onset  allograft  valve  endocarditis. 
In  contrast  to  bacterial  contamination, 
reported  rates  of  fungal  contamination 
are  relatively  low.  However,  Kuehnert  et 
al.  report  that  rates  vary  widely  (1.7 
percent  to  28.0  percent),  and  that  the 
inclusion  of  anti-fimgal  drugs  in  the 


tissue  disinfection  regimen  is  not 
effective  in  eradicating  fungal 
contamination. 

Fungal  endocarditis  is  a  rare  but 
potentially  fatal  complication  of 
allograft  valve  replacement.  According 
to  Kuehnert  et  al.,  the  incidence  of 
fungal  endocarditis  following  surgery 
for  heart  valve  replacement  with 
allograft  is  estimated  to  range  from  0.3 
percent  to  1.4  percent  (midpoint 
estimate  of  0.0085).  In  one  reported 
case,  the  infected  patient  needed 
subsequent  surgery  to  replace  the  valve 
and  required  intravenous  amphotericin 
B  for  the  following  8  weeks.  In  many 
cases,  treatment  is  not  successful  and 
death  results.  In  one  review,  cited  by 
Kuehnert  et  al.,  over  40  percent  of  the 
patients  who  had  acquired  fungal 
endocarditis  after  valve  allograft 
implantation  died  within  2  weeks  of 
diagnosis. 

In  their  study,  Kuehnert  et  al.  describe 
the  process  controls  used  by  AATB- 
affiUated  facilities,  including  the 
establishment,  validation,  and 
documentation  of  decontamination 
protocols.  Because  these  regimens  have 
not  been  found  effective  against  fimgal 
contamination,  AATB-affiliated 
facilities  routinely  discard  tissue  with 
documented  fungal  contamination. 
However,  according  to  Kuehnert  et  al., 
the  supplier  of  over  85  percent  of  all 
heart  valve  allograft  does  not  follow 
AATB  standards,  but  instead  follows  a 
decontamination  protocol  that  is 
reported  to  be  proprietary.  This  protocol 
apparently  includes  efforts  to  disinfect 
rather  than  discard  tissue  with  fungal 
contamination.  However,  efforts  to 
eradicate  fungal  contamination 
identified  in  processing  can  be 
unsuccessful,  and  in  this  case,  a  false- 
negative  culture  following  processing 
resulted  in  the  tissue  being  distributed 
forpatient  use. 

Ine  proposed  rule  would  require  that 
all  facilities  validate  the  effectiveness  of 
each  step  in  processing,  and  would 
require  that  contaminated  tissue  that 
cannot  be  effectively  disinfected  be 
discarded  or  otherwise  removed  from 
processing  for  distribution.  Based  on  the 
rates  of  infection  and  mortality  risk 
reported  by  Kuehnert  et  al.,  and  a  total 
of  61,000  heart  valve  allografts  reported 
per  year  by  the  National  Hospital 
Discharge  Survey  (Ref.  13),  there  may  be 
an  estimated  519  cases  per  year  [0.0085 
X  61,000]  of  heart  valve  contamination 
causing  fungal  endocarditis.  These 
contaminated  valves  may  further  cause 
an  estimated  207  deaths  per  year 
[0.0085  x  0.40  X  61.000].  Changes  in 
processing  based  on  the  proposed  CGTP 
requirements  would  help  to  avoid  these 
deaths.  Substantial  health  care  cost 
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savings  could  also  be  achieved  through 
improved  processing  controls.  Based  on 
an  average  cost  of  $63,096  per 
hospitalization  for  implantation  of  a 
heart  valve  allograft  (Ref.  5),  and 
estimated  physician  charges  of  $6,796 
per  case,  including  repeat  siu^ery  and 
patient  care  during  the  average  13-day 
hospital  stay.  If  the  CGTP  requirements 
avoided  80  percent  of  these  valve 
infections,  this  might  result  in  health 
caie  cost  savings  of  up  to  $29  million 
(0.8  X  519  X  $63,096  +  $6,796)]. 

3.  Stem  Cell  Products 

According  to  the  National  Center  for 
Health  Statistics  National  Hospital 
Discharge  Siuvey,  approximately  8,000 
stem  cell  transplant  procedures  were 
performed  in  1994.  Based  on  the 
•  AHCPR  HCUP-3  NIS  data  for  1994  (Ref. 
5).  the  average  length  of  hospital  stay  for 
bone  marrow  transplant  procedures  was 
35  days,  with  an  average  cost  per  stay 
of  $168,573. 

Promising  outcomes  from  use  of 
peripheral  blood  stem  cells  (PBSC)  and 
cord  blood-derived  stem  cells  (CBSC)  in 
lieu  of  bone  marrow  have  resulted  in 
increased  collection  and  use  of  these 
products  in  stem  cell  transplants.  For 
example,  recent  studies  have 
respectively  reported  use  of  PBSC 
(raster  than  bone  marrow)  in  54  percent 
(Ref.  14)  and  62  percent  (Ref.  15)  of 
cases.  However,  studies  of  stem  cell 
products  indicate  that  products 
manufactured  by  this  industry  can 
become  contaminated  during  collection 
and  processing.  Moreover,  the  therapy- 
induced  immunosuppression  of  the 
oncology  patients  who  receive  these 
products  places  them  at  particular  risk 
for  serious  infection  and  subsequent 
mortality.  Manufacturing  methods 
conforming  to  good  tissue  practice  are 
necessary  to  prevent  this  threat  to  the 
safety  and  effectiveness  of  stem  cell 
therapies.  For  example,  earlier 
investigations  of  PBSC  reported  that  the 
large  quantity  of  blood  that  must  be 
processed  to  obtain  adequate  numbers 
of  stem  cells  resulted  in  large  volumes 
of  cryopreserved  cells  received  by 
patients.  This  process  posed  the  risk  of 
increased  toxicity,  because  of  the 
amount  of  dimethyl  sulfoxide  used  for 
cryopreservation  (Ref.  16). 

Another  quality  concern  with  PBSC 
involves  the  maintenance  of  sterile 
integrity  of  the  apheresis  catheter  and 
component  throughout  the  period  of 
leukopheresis,  cryopreservation, 
thawing,  and  transfusion  (Espinosa  et 
al.,  1996).  Webb  et  al.  (Ref.  14)  reported 
a  2.41  percent  rate  of  bacterial 
contamination  in  PBSC  products,  and  a 
13.7  percent  rate  of  infection  of  patients 
receiving  contaminated  products. 


Although  the  bacteremia-induced 
fever  and  other  clinical  sequelae  are 
considered  reversible,  infections  present 
more  serious  risks  in  stem  cell 
recipients  than  for  the  general 
population.  Survival  rates  for 
hematopoietic  stem  cell  transplantation 
are  significantly  reduced  for  patients 
that  become  critically  ill.  In  a  study  of 
survival  rates  among  stem  cell 
recipients  admitted  to  an  intensive  care 
unit.  Price  et  al.  (Ref.  15)  found  that 
patients  with  probable  infection  had  a 
significantly  higher  death  rate  (57 
percent)  compared  to  patients  with  no 
probable  infection  (13  percent). 
Multiple  regression  analyses  by  Price  et 
al.,  to  predict  probability  of  death 
controlling  for  other  risk  factors  such  as 
patient  intubation,  type  of  transplant, 
soiut:e  of  stem  cells,  hiiman  leukocyte 
antigen  compatibility,  type  of 
malignancy  and  patient  age,  also  found 
infection  to  be  a  significant  predictor  of 
mortality. 

An  estimated  15  patients  per  year 
could  suffer  infection  following  receipt 
of  contaminated  PBSC,  based  on  the 
reported  rates  of  2.4  percent  of  patients 
receiving  contaminated  PBSC,  13.7 
percent  of  those  patients  subsequently 
developing  infection,  and  8,000  stem 
cell  transplants  reported  for  1994,  and 
assuming  that  58  percent  of  stem  cell 
transplants  (the  average  of  the  two 
reported  rates  of  PBSC  transplant  cited 
above)  involve  PBSC.  Costs  of  treating 
patients  who  become  infected  after 
receiving  contaminated  stem  cell 
product  are  based  on  an  average 
AHCPR-reported  hospital  charge^o  (Ref. 
5)  of  $17,981  per  9-day  patient  stay  for 
treatment  of  bacterial  iciection. 
Estimated  health  care  costs  also  include 
physician  costs  of  $918  assiiming  one 
initial  hospital  visit,  and  daily  follow- 
up  visits  diuing  the  patient  stay* '  (Ref. 
6).  Patient  time  loss  during  the 
hospitaUzaticm  is  valued  at  $1,387, 
based  on  estimated  hourly 
compensation  of  $19.30  (see  footnote  4) 
and  a  9-day  hospital  stay.  Thus,  the  total 
annual  cost  impact  of  patient  infection 
following  transplant  of  contaminated 
PBSC  products  is  estimated  to  be 


'»  Based  on  AHCPR  HCUP-3  National  Inpatient 
Survey  for  1994  hospital  charges  by  principal 
diagnosis,  "bacterial  infection,  unspecified  site" 
{S17,B9\).  http://www.abcpr.gov/data/ 
94dcchpr.htm.  1998. 

"  Physician  charges  ate  based  on  estimates  of 
physician  submitted  charges  using  data  reported  in 
the  Health  Care  Financing  Review  Statistical 
Supplement,  1997,  table  62.  Initial  inpatient  visit 
charge  is  estimated  to  be  $214,  and  daily  follow-up 
visits  in  the  hospital  are  estimated  to  be  S88  per 
visit.  Thus  total  physician  charges  for  care  during 
the  9-day  hospital  stay  are  estimated  to  be  $918. 


$304,290  [15  X  ($17,981  +  $918  + 
$1,387)]. 

In  addition  to  avoided  health  care 
costs,  eUminating  the  risk  of 
contaminated  products  could  yield  a 
potential  of  seven  avoided  stem  cell 
patient  deaths  per  year,  due  to  infection. 
This  niunber  reflects  the  excess 
mortality  risk  reported  for  stem  cell 
recipients  with  infection  versus  those 
without  infection.  It  is  based  on  the 
following:  (8,000  transplant  procediues 
per  year)  x  (58  percent  of  procediues 
with  PBSC)  X  (2.41  percent  PBSC 
patients  receiving  contaminated 
product)  X  (13.7  percent  patients 
receiving  contaminated  product  develop 
infection)  x  (57  percent  to  13  percent) 
excess  rate  of  death  for  stem  cell 
recipients  given  presence  of  infection. 

As  bacterial  contamination  has  also 
been  docimiented  in  a  study  of  cord 
blood  processing,  the  proposed  CGTP 
requirements  for  staff  training  and 
process  validation  would  support 
similar  risk  reduction  efforts  across 
CBSC  facilities.  For  example,  a  study  by 
Kogler  et  al.  (Ret  17)  foimd  that  during 
the  initial  6  months  of  an  unrelated  CB 
collection  program,  the  median  bacterial 
contamination  rate  was  18  percent. 
After  extensive  training  in  sterile 
procediu«s  for  the  staff  who  collect  cord 
blood,  the  contamination  rate  was 
reduced  to  1  percent. 

4.  Reproductive  Tissue  Products 

Most  aspects  of  cellular  and  tissue 
product  manufacturing  in  the 
reproductive  tissue  industry  would 
become  newly  regulated  under  the 
proposed  CGTP  rule.  The  affected 
establishments  within  this  industry 
include  sperm  banks  and  ART  facilities. 
Reports  of  the  sensitivity  of  product 
quality  to  variations  in  tissue  collection, 
technician  skill,  processing  methods, 
environmental  conditions,  and  other 
factors  (Ref.  22),  indicate  that  the  risk  of 
communicable  disease  transmission 
would  be  reduced  by  improving  the 
proposed  overall  product  quality,  and 
economic  benefits  would  be  seen 
through  improved  patient  outcomes 
from  facility  compliance  with  the 
proposed  CGTP  requirements. 

Tne  tissue  used  in  commercial  sperm 
banks  is  washed,  processed,  and 
cryopreserved  donor  sperm  used  for 
therapeutic  donor  insemination  (TDI). 
The  sperm  are  obtained  generally  from 
paid  donors  who  have  been  screened 
and  tested  for  infectious  disease  and 
certain  genetic  disease  risks. 

The  tissues  used  in  ART  facilities 
include  fresh  or  cryopreserved  oocytes, 
sperm,  zygotes,  and  embryos.  The 
handling  of  tissues  include  but  are  not 
limited  to:  Retrieval  of  oocytes  from  a 
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female,  collection  of  sperm  from  a  male, 
in  vitro  fertilization  (IVF), 
cryopreservation  of  fertilized  oocytes 
not  transferred  in  the  same  treatment 
cycle,  and  thawing  of  frozen  fertilized 
oocytes.  The  success  of  in  vitro 
fertilization,  measured  as  the  number  of 
deliveries  per  IVF  cycle,  has  gradually 
increased  over  the  past  decade  or  so, 
from  11  percent  in  1985  to  18  percent 
in  1994  (Ref.  18).  More  recently,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  have  reported  average 
live  birth  pregnancy  rates  for  ART 
clinics  to  be  as  high  as  19.6  percent  per 
cycle  in  1995  and  22.6  percent  per  cycle 
in  1996  (Refs.  19  and  20). 

Despite  the  increasing  effectiveness  of 
infertility  treatment  through  ART, 
problems  can  occur  in  tissue  processing. 
Adverse  outcomes  owing  to  problems 
with  product  quality  can  result  frttm 
contamination  that  produces  infection 
(e.g.,  HTV  transmission)  in  the  infertility 
patient  (Ref.  21).  Problems  with  ART 
fecility  processing  of  sperm  or  oocytes 
can  also  lead  to  reduced  rates  of 
fertilization,  and  unsuccessful  IVF 
attempts,  which  would  ultimately 
increase  the  number  of  transfer 
attempts.  Each  additional  transfer 
attempt  increases  the  risk  of 
communicable  disease  with  each 
attempt. 

Where  quality  problems  in  tissue 
processing  result  in  reduced  embryo 
quality  and  lower  probability  of 
pregnancy,  the  patient,  on  average, 
needs  to  imdergo  more  cycles  of  IVF  to 
achieve  a  pregnancy  that  produces  a  live 
birth.  The  estimated  patient  cost  per 
cycle  ranges  from  $8,000  to  $10,000 
(Refs.  24  to  26). 

The  number  of  Americans  who  would 
potentially  benefit  from  improved 
reproductive  tissue  processing  is 
substantial.  According  to  the  1995 
National  Survey  of  Family  Growth 
(NSFG),  (Ref.  28)  15.4  percent  of 
American  women  15  to  44  years  of  age, 
approximately  9.3  million  women,  have 
reported  receiving  infertility  services. 
Approximately  600,000  women  report 
receiving  ART's,  defined  in  NSFG  to 
include  artificial  insemination  and  IVF 
services.  The  number  of  ART 
procediu-es  annually  has  been 
increasing  in  recent  years.  According  to 
the  CDC  (Ref.  29)  a  total  of  over  64.000 
cycles  of  ART  were  performed  by  U.S. 
fecilities  in  1996,  compared  to 
approximately  60,000  cycles  in  1995. 
The  proposed  CGTP  rule,  therefore,  has 
the  potential  to  benefit  thousands  of 
infertile  couples 

Processes  that  affect  pmduct  quality. 
Recent  clinical  literatvue  reports  a 
number  of  factors  in  the  manufacturing 
process  that  could  affect  tissue  quality. 


These  factors  include  technician  skill, 
equipment  accuracy  and  reliability, 
methods  used  in  laboratory  processing, 
and  environmental  confrols  affecting 
product  quality.  Following  process 
validation  and  quality  controls  that 
would  be  required  imder  the  proposed 
rule  is  expected  to  substantially  reduce 
or  eliminate  detrimental  variations,  and 
thereby  improve  product  quality. 

Sperm  processing  occurs  in  both 
commercial  sperm  banks  and  ART 
facilities.  Commercial  sperm  banks 
generally  screen,  wash,  and 
cryopreserve  donor  sperm.  ART 
facilities  typically  include  an  andrology 
laboratory  Uiat  performs  semen  analysis 
and  conducts  IVF.  Variations  in 
methods  and  technician  skills  at  various 
stages  of  sperm  processing  have  been 
associated  with  variations  in  quality. 
Poor  sperm  quality  increases  the 
probability  that  additional  tissue 
transfer  procedures  will  be  necessary. 
For  example,  in  a  study  conducted  to 
establish  quality  controls  in  semen 
analysis,  Yeung  et  al.  foimd  that  the 
subjective  thresholds  for  judging  sperm 
motility  (a  key  measiue  of  sperm 
function  for  diagnosis  and  treatment) 
differed  for  each  technician  performing 
the  analysis  (Ref.  30).  The  establishment 
of  values  for  threshold  velocities,  and 
standards  for  technician  training  were 
identified  as  methods  to  improve 
consistency  in  technician  assessments. 

A  study  oy  Mahmoud  et  al.  (Ref.  31) 
compared  10  different  methods  for 
estimation  of  sperm  concentration 
(another  key  indicator  of  sperm  quality) 
and  reported  substantial  differences  in 
the  accuracy  of  laboratory  assessments, 
depending  upon  the  type  of  pipette  and 
the  method  used.  They  foimd  Uiat 
although  a  few  devices  and  methods 
produced  accxirate,  low-variability 
estimates,  others  had  a  tendency  to 
overestimate  or  to  imderestimate  sperm 
concentration.  These  findings  strongly 
support  the  need  for  equipment 
calibration  and  laboratory  method 
validation. 

In  addition  to  processing  steps  related 
to  the  sperm  quantity  and  quality, 
sperm  processing  for  FVF  tjrpically 
requires  that  sperm  be  purified, 
removing  semen  fluid,  cellular  debris, 
white  blood  cells,  and  other 
contaminants  that  may  interfere  with 
fertilization.  Many  sperm  separation 
methods  have  been  developed  and  are 
in  use  in  ART  programs,  including  basic 
sperm  washing,  swim-down  and  swim- 
up  techniques,  refrigeration/heparin 
techniques,  separation  with  Sephadex 
and  Ficoll  columns,  separation  with 
glass  wool  and  PercoU  gradient 
centrifugation  (Refs.  32  to  34).  No  single 
method  has  become  the  standard. 


although  some  approaches  may  be  more 
effective  than  others  in  preserving 
functional  integrity.  For  example,  when 
King  et  al.  (Ref.  35)  compared  the  effect 
of  different  antibiotics  used  in  sperm 
washing,  they  foimd  that  some  agents 
produced  severe  adverse  effects  on 
sperm  motility  and  actually  decreased 
sperm  fertilizing  capacity.  The 
importance  of  product  quality  in  this 
step  of  processing  offers  another 
example  of  the  value  of  process 
validation  in  ensuring  sperm  product 
viability  and  thus  successful  fertility 
treatment  for  patients. 

Environmental  controls  present 
another  area  with  a  demonstrated  need 
for  quality  control  in  reproductive  tissue 
processing.  Environmental 
contamination  may  come  from  many 
sources,  including  the  air,  water  or 
laboratory  supplies.  A  study  of 
laboratory  air  quality  in  ART  facilities 
by  Cohen  et  al.  (kef.  36)  found  that  over 
300  volatile  organic  compounds  were 
detectable  in  spite  of  the  use  of 
centralized  hi^  efficiency  particulate 
air  (HEP A)  filtration,  generic  but 
centralized  carbon  and  pre-filtration, 
and  numerous  ionization  units  placed  at 
strategic  points  in  the  laboratory. 
Potential  sources  of  contaminants 
included  vehicle  and  industrial 
emissions  in  outside  air,  use  of  plastics 
and  disposable  plasticware  in  the 
laboratory,  equipment  (e.g..  freon 
leakage  from  refrigeration  units), 
cleaning  agents  and  equipment 
lubricants,  and  air  flows  from  activities 
in  adjacent  areas  of  the  building. 

A  more  detailed  study  of  these  factors 
by  Cohen  et  al.  was  prompted  in  part  by 
the  sudden  and  significant  declines  in 
clinical  pregnancy  and  implantation 
rates  that  occurred  at  two  points  in  time 
at  an  ART  facility.  In  those  instances, 
the  pregnancy  rate  had  declined  by 
about  50  percent  and  subsequent 
implantation  rates  also  declined.  Their 
investigation  revealed  that,  in  the  first 
instance  of  decline,  a  fumigation  with 
pesticides  had  taken  place  in  ^reas  of 
the  building  adjacent  to  the  ART         , 
facility,  without  notification  given  to  the 
ART  facility.  The  second  episode  of 
sudden  decline  corresponded  to  the 
installation  of  a  redesigned  air  filter  in 
the  facility.  Further  air  sampling  also 
revealed  that  chemical  contaminants 
produced  in  another  area  of  the 
building,  which  was  used  as  an 
outpatient  surgery  center  and  was  not 
part  of  the  ART  clinic,  could  be  detected 
in  the  embryo  laboratory  when  more 
sensitive  monitoring  equipment  was 
used.  Cohen  et  al.  proposed  various 
measures  to  counter  these  potential 
sources  of  chemical  air  contamination 
in  both  the  laboratory  and  the  embryo 
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incubators.  Laboratories  without 
adequate  environmental  monitoring  and 
controls  would  not  be  able  to  detect 
such  degradations  in  air  quality. 

An  earlier  study  of  mouse  embryos  by 
Francis  et  al.  reported  that  some  brands 
of  nonpowdered  siugical  gloves  appear 
to  be  embryotoxic  (Ref.  37). 
Temperatiue  fluctuations  during  cell 
culture,  and  to  a  lesser  extent,  the  time 
between  retrieval  and  transfer,  may  also 
afiiect  tissue  quality  and  thus  increase 
the  probabili^  of  additional  transfiar 
attempts  (Ref.  39). 

The  lack  of  experience  and  training  of 
laboratory  personnel  also  could  increase 
the  need  for  additional  transfer  attempts 
due  to  poor  tissue  quality.  One  study 
found  that  new  embryologists  needed 
several  months  to  gain  the  experience  to 
consistently  predict  nuclear  maturity 
from  ciunulus-coronal  morphology. 
Moreover,  even  when  a  stable 
prediction  rate  was  reached,  it  rarely 
exceeded  72  percent  accuracy  (Ref.  40). 
Yet  consistent  assessments  of  product 
quality  and  transfer  of  high  quality 
embryos  to  the  patient  are  critical  to 
increasing  the  overall  success  of  IVF 
treatment  and  to  minimizing  transfer 
attempts. 

Although  there  has  been  some  Federal 
and  some  private  sector  standard  setting 
and  oversight  in  the  reproductive  tissue 
industry,  existing  standards  do  not 
provide  the  level  of  quality  management 
and  process  quality  assurance  that 
would  be  required  under  the  proposed 
CXITP  rule  for  all  tissue  establishments. 
A  voluntary  accreditation  program 
jointly  offered  by  the  CAP  and  the 
ASRM  has  been  available  to  ART 
laboratories  since  1992  (Refs.  41  and 
42),  and  the  number  of  focilities  seeking 
accreditation  has  been  increasing  in 
recent  years.  The  problems  with  product 
processing  cited  in  recent  clinical 
literatvire,  however,  suggest  that 
although  there  is  increasing  interest  in 
quality  assurance,  there  are  still 
substantial  gains  that  could  be  made  in 
tissue  facilities,  by  implementing  the 
pfoposed  CGTP  rule. 

In  addition  to  the  benefits  that  would 
accrue  directly  from  implementation  of 
this  proposed  rule,  individuals  may 
reap  ancillary  benefits  that  could  arise 
indirectly  from  the  rule.  Although  the 
proposed  rule  would  provide  a  direct 
benefit  bom  the  decreased  risk  of 
communicable  disease  transmission,  the 
public,  particularly  couples  seeking 
assistance  in  beginning  a  pregnancy, 
could  receive  an  indirect  economic 
benefit  Such  ancillary  economic 
benefit,  although  not  certain,  would  be 
seen  as  an  increase  in  ART  facility 
success  rates  and  a  decrease  in  health 


costs  associated  with  a  reduction  in  the 
number  of  IVF  attempts  per  liVe  birth. 

FDA  cannot  predict  the  precise 
impact  from  implementation  of  the 
proposed  CGTP  rule.  To  obtain  an 
estimate  of  benefits  and  to  capture  a 
level  of  uncertainty,  this  analysis 
considers  three  potential  scenarios  and 
presents  the  results  a  range  of  possible 
outcomes.  In  general,  it  is  assumed  that 
the  rule  will  affect  the  facilities  with  the 
lowest  success  rates  and  that  these 
facilities  would  improve  to  some 
minimal  level  of  performance  from  the 
implementation  of  good  practices.  In 
one  scenario,  benefits  are  assumed  to  be 
limited  to  the  worst-performing  quarter 
of  aU  facilities.  These  facilities  would 
improve  to  the  level  of  the  facility  just 
better  than  the  bottom  one-fourth.  In 
another  scenario,  the  half  of  all  facilities 
with  the  lowest  success  rates  would 
improve  to  where  they  would  be  as  good 
as  the  median  facility.  In  a  third 
scenario,  implementation  of  the  rule 
would  not  change  ART  facility  success 
rates. 

The  scenarios  consider  only  the 
cycles  of  treatment  for  younger  women 
(age  less  than  35)  for  whom  patient  age 
is  not  likely  to  be  a  confounding  factor 
affecting  oocyte  quality.  Of  the  22,811 
fresh  nondonor  cycles  of  treatment  for 
these  patients  at  the  300  ART  facilities 
reporting  data  for  1996.  the  average 
success  rate  was  28.65  live  births  per 
100  cycles,  and  the  median  live  birth 
pregnancy  rate  was  26.3  percent  per 
q^cle. 

Scenario  1  assumes  that  the  fecilities 
currently  achieving  the  lowest  success 
rates  (i.e.,  the  lowest  quartile  of  success 
rates  reported  for  ART  establishments) 
are  able  to  increase  their  average  success 
rate  to  the  rate  corresponding  to  the 
25th  percentile  rate.  This  would 
represent  a  first  step  and  as  technology 
and  techniques  continue  to  improve,  so 
would  success  rates.  In  the  1996  report, 
the  25th  percentile  rate  was  19.7  live 
births  per  100  cycles.  FDA  finds  that 
raising  the  bottom  quartile  of  75 
facilities,  to  19.7  live  births  per  100 
cycles,  would  reduce  the  IVF  attempts 
firom  a  reported  4,756  to  an  estimated 
3,591  treatment  cycles.  This 
improvement  woiUd  decrease  transfer 
attempts  and  yield  an  estimated  savings 
of  $10.5  million  for  patients  and  other 
payers,  based  on  an  estimated  average 
cost  of  $9,000  per  cycle,  and  an 
estimated  1,165  avoided  cycles 
(4,756-3,591). 

Scenario  2  assumes  that  facilities  in 
the  lower  half  of  the  industry 
distribution  are  able  to  bring  their 
success  rates  up  to  the  median  rate  of 
26.3  live  births  per  100  cycles.  The 
increased  success  rate  is  assumed  to  be 


achieved  through  improvement  in  staff 
training  and  skill,  processing  validation, 
and  quality  control  throughout  the 
facility  in  accordance  with  the  proposed 
CGTP  rule.  Under  this  scenario,  the 
affected  150  facilities  would  reduce  the 
number  of  IVF  attempts  from  a  reported 
10,414  cycles  to  an  estimated  7,662 
treatment  cycles,  to  achieve  the  same 
number  of  successful  treatments.  This 
would  yield  an  estimated  cost  savings  of 
$24.8  million  for  patients  and  other 
payers.  This  is  based  on  an  estimated 
2,752  avoided  cycles  of  treatment 
[10,414-7.662]  and  assumed  average 
cost  of  $9,000  per  cycle  of  IVF 
treatment. 

At  the  other  end  of  the  spectrum. 
Scenario  3  provides  for  the  possibility 
that  this  proposed  rule  would  have  no 
effect  on  success  rates  at  ART  facilities 
or  the  number  of  IVF  attempts  per  live 
birth.  In  such  a  case,  there  woidd  be  no 
additional  economic  benefit  beyond  the 
benefits  previously  discussed,  including 
an  anticipated  decrease  in 
conununicable  disease  transmission.' 

Couples  seeking  infertility  care  incur 
an  indirect  cost  of  time  lost  (e.g.,  work 
time)  while  undergoing  treatment.  Using 
an  average  hourly  wage  of  $19.30^^  and 
assuming  6  hours  of  time  (e.g.,  4  hours 
for  the  female  and  2  hours  for  the  male 
patient)  per  couple  per  cycle  of  IVF 
treatment,  the  estimated  value  of  the 
lost  time  would  be  as  follows.  Under 
Scenario  1,  the  estimated  1,665  avoided 
treatment  cycles  would  yield  a  time  gain 
valued  at  $192,807  (1.665  x  $19.30  x  6]. 
Under  Scenario  2,  the  2,752  potentially 
avoided  treatment  cycles  would  yield  a 
time  gain  valued  at  $318,682  [2,752  x 
$19.30  X  6].  Under  Scenario  3,  there 
would  be  no  avoided  treatment  cycles 
and,  thus,  no  quantifiable  benefits. 

C.  Summary  of  Potential  Benefits 
Resulting  From  Avoided  Quality 
Problems  in  Processing  of  Cellular  and 
Tissue  Based  Products 

This  analysis  of  benefits  of  the 
proposed  CGTP  rule  has  considered  its 
impact  on  major  sectors  of  the  tissue 
industry  by  focusing  on  product  quality 
problems  cited  in  the  literature.  This 
review  suggests  that  industry  standards 
are  not  applied  uniformly  resulting  in 
uneven  product  quality. 

Table  10  provides  a  siunmary  of  the 
particular  products  and  problems 
identified  in  the  agency's  survey  of 
literature.  FDA  estimated  the  potential 
benefits  of  avoiding  quality  problems 
based  on  reported  risks  and  national 


"Estimated  hourly  compensation  of  $19.30  is 
based  on  the  1994  average  total  compensation  of 
536,834,  adjusted  by  2.9  percent  annual  increase 
reported  in  the  1997  U.S.  Statistical  Abstract. 
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data-based  estimates  of  the  number  of 
patients  undergoing  related  procediues. 
Depending  on  the  particular  industry 
sector,  the  potential  quantified  benefits 
from  reduced  health  care  costs  are 
estimated  to  range  from  approximately 


$61 ,000  per  year,  to  approximately 
$33.5  million  per  year.  The  total 
estimated  potential  quantified  benefits 
range  from  a  total  of  $41 .9  million  to 
$68.0  million.  The  actual  level  of 
benefits  that  would  be  realized  through 


wide  application  of  CGTP  is  uncertain, 
however,  as  the  agency's  projections  are 
sensitive  to  niunerous  assiunptions  that 
appear  plausible,  but  remain  to  be 
tested. 


Table  10.— Summary  of  Potential  Benefits  of  Proposed  Current  Good  Tissue  Practice  Based  on  Tissue 

Problems  Cited  in  Reviewed  Literature 


Tissue  Ifxlustry  Sector 


Tissue<s)  Considered 


Avoided  Probletns  with 
Tissue 


Avoided  Treatment  or 
Outcome 


Potential  Cost  Savings/ 
Year 


Eye  Tissue 
Conventional  Tissue 
Conventional  Tissue 


Peripheral  BkxxJ  and  Cord 

Blood  Stem  Cells 
Reproductive  Tissue 

Total  Potential  Cost  Sav- 
ir)gs/Year 


corneal  graft 
bone  allograft 
heart  valve  allograft 

stem  cell  transplant 

sperm,  oocytes,  zygotes, 
embryos 


graft  failure 

bone  Infection;  graft  failure 

fungal  endocarditis 

infection  in  cancer  patients 
IVF^  failure 


repeat  surgery;  Increased 

graft  attempts 
repeat  surgery/amputation; 

increased  graft  attempts 
repeat  surgery/patient 

death;  increaised 

transplant  attempts 
hospitalization/patient 

death 
additional  IVF  treatment 

cycles 


$61.000to$1.4miNion 

$8  million 

$29.6  million 

176  excess  deaths 

$304,000 

7  excess  deaths 

$0  to  24.8  million 

$41 .9  to  $68.0  million 


'  In  vitro  fertilization 


Uncertainties  affecting  the  true  level 
of  benefit  include:  The  actual  extent  of 
current  CGTP  compliance  in  each  of  the 
afiiacted  industries,  the  lack  of  more 
complete  information  about  the 
incidence  and  severity  of  problems  from 
processing  of  tissue  products,  the  net 
impact  of  those  quality  problems  on 
patient  outcomes,  and  the  size  of  the 
affected  patient  population.  Because  of 
the  limits  of  available  data,  the 
foregoing  analysis  has  focused  on  a 
limited  set  of  tissue  products.  It  is  not 
certain  how  well  these  data  represent 
the  most  critical  areas  or  actued  scale  of 
risks  in  the  tissue  industry.  For  some 
products,  such  as  demineralized  bone, 
the  industry  has  achieved  important 
advances  in  processing  that  have 
improved  the  safety  and  effectiveness  of 
its  products.  Thus,  the  analysis  of 
benefits  based  on  problem  reports  irom 
several  years  ago  may  overstate  the 
potential  for  improvements  in  the 
current  best  industry  practice.  In  other 
cases,  the  publication  of  the  recent 
problem  reports  suggests  that 
deficiencies  still  exist  within  current 
practices.  These  areas  present  important 
opportujiities  to  avoid  unnecessary 
patient  risks  and  health  care  costs. 

D.  Small  Entity  Impacts 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  determine  whether 
a  proposed  rule  may  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  Tissue  and  blood  banks  are 
classified  in  North  American  Industry 
Classification  System  (NAICS)  621991. 
In  this  industry  category,  any  firm  with 


annual  revenues  less  than  $5.0  million 
is  considered  small  by  the  U.S.  Small 
Business  Administration.  In  every  sector 
of  the  cell  and  tissue  product  industry, 
the  majority  of  establishments  are 
estimated  to  be  classified  as  small 
entities.  However,  because  of  the  high 
level  of  ciurent  compliance  with 
industry  standards,  the  increase  in  costs 
is  expected  to  be  limited  primarily  to 
facilities  that  do  not  comply  with 
industry  standards.  To  measure  the 
impact  of  CGTP  on  small  businesses, 
FDA  calcidated  the  ratio  of  industry 
compliance  costs  to  industry  revenues, 
assiuning  that  all  facilities  incurred  the 
same  cost.  The  small  entity  impacts 
estimated  below  focus  on  the  facilities 
that  will  be  newly  compliant  imder  the 
proposed  CGTP,  and  thus  will 
experience  the  highest  potential  new 
costs.  In  addition,  although  ciurent 
quality  management  practices  at  non- 
accredited  or  less-than-fully  compliant 
facilities  may  vary,  and  not  every 
facility  will  incur  every  new  cost 
estimated  in  table  2,  the  analysis  that 
follows  considers  a  high-cost  scenario 
where  every  estimated  cost  is  incurred, 
in  order  to  produce  a  conservative 
estimate  of  the  potential  impact  on 
small  entities.  While  some  firms  may 
have  lower  than  average  revenues, 
making  them  potentially  more  sensitive 
to  cost  increases,  FDA  does  not  know 
the  distribution  of  firms  by  revenues. 
FDA  welcomes  comments  on  this  issue. 

Within  the  eye  banking  industry, 
experts  estimate  that  virtually  all 
facilities  would  be  classified  as  small, 
and  beUeve  all  are  to  be  compliant  with 


the  industry  EBAA  standards.  The 
average  annual  revenue  per  eye  bank  is 
estimated  at  $1.2  million  (Ref.  44).  If  an 
eye  bank  were  to  inau  every  new  cost 
estimated  for  facilities  in  that  industry, 
the  total  cost  impact,  including  total 
one-time  costs  and  the  yearly  cost, 
would  be  $36,738,  which  represents  an 
estimated  3  percent  (0.03)  of  estimated 
annual  revenues.  Average  annualized 
compliance  costs  per  eye  bank  are 
estimated  to  be  $10,717,  or  0.89  percent 
of  annual  revenue  per  firm. 

In  the  conventional  tissue  industry, 
an  estimated  75  to  80  percent  of  the 
total  of  110  facilities  would  be  classified 
as  small  entities.  Industry  experts  also 
estimate  that  75  to  80  percent  of  those 
facilities  ciurently  comply  with  the 
AATB  standards,  which  generally  meet 
or  exceed  the  requirements  of  the 
proposed  CGTP  rule.  Based  on  the 
assimied  levels  of  increased  effort  and 
costs  shown  in  table  2,  the  remaining  23 
percent  of  small  focilities  that  do  not 
comply  with  AATB  standards  woiUd 
inciu  up  to  $62,662  in  total  new  costs, 
including  both  the  total  one-time  cost 
and  the  yearly  cost,  assuming  that  every 
potential  area  of  new  quality 
management  effort  would  be  needed  at 
every  one  of  these  facilities.  The  average 
annual  revenue  per  small  conventional 
tissue  bank  is  estimated  at  $1.2  million 
(Ref.  44).  The  estimated  total  new  costs 
would  represent  approximately  5 
percent  of  this  annual  revenue  figure. 
The  average  annualized  compliance  cost 
for  a  small  conventional  tissue  bank  is 
estimated  to  be  $10,310.  representing 
0.86  percent  of  firm  revenues. 
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The  agency  anticipates  that  all  stem 
cell  facilities  would  be  classified  as 
small  entities,  and  estimates  that  these 
establishments  have  annual  revenue 
averaging  $1.2  million  (Ref.  44). 
Establishments  that  comply  with  the 
current  FAHCT  or  AABB  standards 
would  incur  some  additional  costs.  If 
each  of  these  facilities  were  to  inciu 
new  costs  for  every  provision  identified 
in  table  2,  the  total  cost  per  facility, 
including  total  one-time  and  yearly 
costs,  would  be  approximately  $20,270. 
This  figure  represents  approximately  2 
percent  of  estimated  aimual  revenues. 
Stem  cell  facilities  that  do  not  currently 
comply  with  AABB  or  FAHCT 
standards  would  inoir  greater  costs,  as 
shown  in  table  2.  If  each  of  these 
facilities  were  assumed  to  incur  every 
new  cost  identified  in  the  cost  analysis, 
the  total  one-time  cost  plus  annual  cost 
would  be  approximately  $79,337.  This 
figure  is  equal  to  approximately  7 
percent  of  estimated  annual  revenues. 
The  average  annualized  compliance 
costs  incurred  by  stem  cell  facilities 
would  similarly  vary  depending  on 
ciurent  facility  practices  and 
compliance  with  AABB  or  FAHCT 
standards.  If  a  facility  is  currently 
compliant  with  these  industry 
standards,  the  average  annualized  cost 
of  compliance  with  the  proposed  rule  is 
estimated  to  be  about  $7,407, 
representing  0.62  percent  of  the  yearly 
revenue  of  these  fums.  However,  if  a 
facility  is  not  currently  compliant  vvrith 
the  requirements  of  the  current  industry 
standards,  a  greater  level  of  new  effort 
would  be  required  for  quality  assurance 
and  quality  management.  The  average 
annualized  cost  per  facility  is  estimated 
to  be  $40,721,  which  would  represent 
3.39  percent  of  an  average  annual 
revenue  of  $1.2  million. 

Consultants  estimate  that 
approximately  two-thirds  of  all  ART 
facilities  (approximately  200)  would  be 
classified  as  small  entities,  and  have 
average  annual  revenues  of  $2.5  million. 
Based  on  the  project  levels  of 
compliance  with  various  provisions  of 
CGTP,  as  described  in  the  cost  analysis, 
if  a  facility  were  to  incrir  every  potential 
new  cost,  as  shown  in  table  2,  the  total 
one-time  plus  aimual  cost  to  the  facility 
would  be  $83,302.  This  total  would 
represent  approximately  3  percent  of 
average  aimual  revenues.  The  average 
annualized  compliance  cost  per  facility 
is  estimated  to  be  $11,342,  representing 
approximately  0.45  percent  of  annual 
revenues. 

According  to  recent  estimates  by  a 
sperm  banking  industry  expert, 
approximately  100,000  TDI  units  are 
produced  each  year  from  collected  and 
processed  sperm  donations.  An 


estimated  95  percent  of  that  total 
production  is  handled  by  the  largest  20 
facilities.  Nineteen  of  the  largest  20 
facilities  are  estimated  to  have  average 
annual  revenues  of  approximately  $2 
million,  and  only  1  of  the  20  is 
estimated  to  have  revenues  greater  than 
$5  million  per  year.  The  remaining  5 
percent  of  industry  production,  or  5,000 
TDI  units,  are  processed  by  very  small 
banks  described  by  an  industry  expert 
as  typically  functioning  within  a 
physician  office  practice  (e.g.,  that  of  an 
obstetrician  (oh)  or  a  gynecologist  (gyn)). 
The  sperm  banking  in  these  facilities  is 
generally  offered  as  an  additional 
service  to  patients  receiving  fertility 
treatment,  and  is  not  the  primary  line  of 
business  of  these  establishments.  The 
annual  revenue  for  these  individual 
physician  practices  is  estimated  to  be 
$252,000  per  year,  based  on  the  mean 
physician  income  of  $215,000  after 
expenses  and  before  taxes  for  the  ob/gyn 
specialty  category,  reported  in  the  1992 
American  Medical  Association  (AMA) 
survey  (Ref.  45),  adjusted  to  1998 
assuming  an  average  annual  wage 
inflation  of  2.7  percent,  based  on  yearly 
rates  reported  by  the  Bureau  of  Labor 
Statistics.  Thus  the  majority  of  sperm 
banks  would  be  considered  small 
entities. 

If  each  of  the  small  sperm  banks  were 
to  incur  every  potential  new  cost  of 
compliance  with  the  proposed  CGTP 
rule,  as  shown  in  table  2,  the  total  one- 
time cost  plus  annual  cost  would  equal 
$83,302,  which  would  be  approximately 
4  percent  of  the  $2  million  in  annual 
revenues  for  the  "larger"  small  facilities. 
The  average  annualized  cost  to  these 
banks  is  estimated  to  be  $11,007, 
representing  approximately  0.55  percent 
of  annual  revenues.  Although  these  cost 
figures  would  account  for  a  much  larger 
percentage  of  individual  physician 
practice  income,  the  sperm  banking 
provided,  by  these  establishments  is 
considered  to  represent  a  small  and 
generally  nonessential  part  of  their 
business.  For  the  smallest  banks,  the 
estimated  5.000  TDI  units  supplied  by 
the  estimated  90  facilities  translates  to 
an  average  volimie  of  55  units  per 
facility  per  year.  With  an  estimated 
price  of  $95  to  $145  per  TDI  unit  (Ref. 
46)  and  an  estimated  profit  of  15 
percent,  the  banks  would  realize  a  net 
income  of  $12.40  to  $19.00  per  unit,  or 
average  net  income  of  $682  to  $1,045  for 
55  units.  This  income  would  represent 
only  0.3  percent  (0.0027)  to  0.4  percent 
(0.0041)  of  the  estimated  $252,000  in 
annual  net  income  for  the  ob/gyn 
physician  practice.  Thus,  it  seems  likely 
that  physician  practices  that  currently 
operate  small-scale  sperm  banking  may 


prefer  to  discontinue  banking,  and  refer 
their  patients  to  a  commercial  bank  for 
this  service. 

In  summary,  the  majority  of  facilities 
within  each  sector  of  the  tissue  industry 
are  expected  to  qualify  as  small  entities. 
The  actual  cost  impact  on  each  facility 
is  uncertain  because  of  the  limited 
information  available  to  describe  the 
current  practices  and  compliance  with 
industry  standards  at  each  of  these 
facilities  and  within  each  distinct 
industry  sector.  Based  on  the  limited 
available  data  and  expert  opinions,  the 
agency  estimates  impacts  that  would 
result  in  an  average  annualized  cost  per 
facility  ranging  from  $  7,000  to  $11,000 
for  facilities  that  currently  comply  with 
an  industry  standard,  to  over  $40,000  in 
average  annualized  costs  for  facilities 
that  do  not  currently  comply  with  most 
industry  quality  standards.  These 
annualized  costs  represent  0.45  to  3.39 
percent  of  the  estimated  total  average 
annual  revenues. 

The  agency  is  uncertain  about  the 
accuracy  of  these  estimates,  however, 
because  of  the  lack  of  good  data  on 
revenues  for  these  facilities.  Because  of 
the  importance  of  this  information  in 
accurately  assessing  the  impact  on  small 
entities,  the  agency  requests  that 
industry  provide  detailed  comment  on 
the  percentage  of  facilities  that  qualify 
as  small  entities  in  the  eye  tissue, 
conventional  tissue,  stem  cell,  and 
reproductive  tissue  industries;  the 
percentage  of  those  facilities  that  fully 
comply  with  current  industry  standards; 
and  the  specific  areas  where  industry 
anticipates  substantial  differences 
between  current  manufactiuing 
practices  and  the  quality  assurance 
elements  specified  under  the  proposed 
rule.  For  those  areas  of  identified 
difference,  the  agency  further  requests 
estimates  of  the  resources  and  costs  that 
will  be  reauired  for  facility  compliance. 

Although  the  proposed  rule  would 
impose  some  costs  on  small  entities 
involved  in  the  manufactiire  of  cellular 
and  tissue-based  products,  the  agency 
believes  that  the  proposed  approach 
represents  an  effective  means  of 
protecting  patient  safety  and  public 
health  in  the  manufacture  of  human 
cellular  and  tissue-based  products.  The 
less  burdensome  alternative  to  the 
proposed  approach,  i.e.,  continue  with 
the  use  of  trade  organizational  standards 
by  industry,  involve  fewer  requirements 
for  small  entities  (the  vast  majority  of 
facilities  in  this  industry),  but  fail  to 
provide  fundamental  aspects  of  product 
safety.  Reliance  on  trade  organization 
voluntary  standards  for  good  tissue 
practice,  rather  than  establishing  a 
regulatory  requirement,  would  not 
ensure  uniform  or  consistent 
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compliance  and  woiild  preclude  the 
agency's  ability  to  effectively  monitor 
tissue  products  to  ensiu«  public  health 
and  safety.  While  each  trade 
organization  varies  in  their  standards  or 
guidelines,  regulatory  requirements  for 
good  tissue  practice  would  help  ensure 
consistency  among  manufacturers.  FDA 
finds  that  this  proposed  rulemaking 
would  enhance  both  public  health  and 
public  confidence  in  the  safety  and 
quality  of  cellular  and  tissue-based 
products,  while  imposing  only  a 
minimum  burden  on  the  affected 
industry  sectors. 
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X.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  350193520).  A  description  of 
these  provisions  is  shown  below  with 
an  estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  Kmctions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Reporting  anoRecordkeeping 
Requirements  in  Current  Good  Tissue 
Practice. 

Description:  Under  the  authority  of 
section  361  of  the  PHS  Act,  FDA  is 
proposing  new  regulations  to  require 
manufactiu^rs  of  human  cellular  and 
tissue-based  products  to  follow  CGTP, 
which  woidd  include  information 
collection  provisions  such  as  the 
establishment  and  maintenance  of 
SOP's,  recordkeeping,  reporting,  and 
labeling  of  the  products.  The  CGTP 
information  collection  provisions  woidd 
provide:  (1)  additional  measures  for 
preventing  the  introduction, 
transmission,  or  spread  of 
communicable  diseases;  (2)  step-by-step 
consistency  in  the  manufacturing  of  the 
product;  (3)  necessary  information  to 
FDA  for  the  purpose  of  protecting 
public  health  and  safety;  (4) 
dtxountability  in  the  manufacturing  of 
cellular  and  tissue-based  products;  (5) 
information  for  meaningful  FDA 
inspections;  (6)  information  facilitating 
the  tracking  of  a  product  back  to  its 
original  source  or  to  a  recipient;  (7) 
information  to  FDA  of  any  adverse 
reaction;  and  (8)  information  that  would 
aid  in  the  investigation  of  any 
introduction,  transmission,  or  spread  of 
a  communicable  disease. 

Table  1 1  lists  provisions  that  would 
require  reporting  or  disclostue  of 
information  to  third  parties,  the  Federal 
government,  or  the  public.  Section 
1271.155(a)  would  require  the 
submission  of  a  request  for  FDA 
approval  of  an  exemption  or  an 
alternative  from  any  requirement  in 
subpart  C  or  D  of  part  1271  of  the 
proposed  rule.  When  documentation  on 
the  determination  of  donor  suitability  is 
translated  into  English,  §  1271.270(c) 
would  require  a  statement  of 
authenticity  by  the  translator.  Section 
1271.290(c)  would  require  a  unique 
identifier  be  affixed  to  each  celltdar  or 
tissue-based  product  to  relate  the 
product  to  the  donor  and  all  records 
pertaining  to  the  product.  Whenever  an 
establishment  initially  distributes 
product  to  a  consignee,  §  1271.290(f) 
would  require  the  establishment  to 
inform  the  consignee,  in  writing,  of  the 
product  tracking  requirements  and  the 
methods  the  establishment  uses  to  fulfill 
the  requirements.  Establishments 


described  in  proposed  §  1271.10  would 

be  required  under  proposed 

§  1271.350(a)  and  0))  to  report  to  the 

agency  any  adverse  reaction  or  any  error 

or  accident  that  may  reasonably  be 

expected  to  lead  to  a  reportable  adverse 

reaction  as  defined  in  proposed 

§  1271. 3(ee).  Section  1271.370(a)(2)  and 

(a)(3)  would  require  establishments  to 

include  specific  information  on  the 

product  label  and  package  insert. 

Table  12  lists  recordkeeping 
provisions  under  the  proposed  rule, 
establishments  would  be  required  to 
prepare  and  maintain  written  SOP's  for 
all  significant  steps  performed  in  the 
manufacturing  and  tracking  of  human 
celliUar  and  tissue-based  products.  As 
calculated  in  table  12,  the  preparation  of 
the  SOP's  would  result  in  a  one-time 
impact  on  establishments  rather  than 
the  year  to  year  maintenance  of  the 
SOP's  because,  once  composed,  SOP's 
would  only  be  reviewed  annually  and 
updated  as  necessary. 

The  SOP  provisions  proposed  under 
part  1271  in  the  combined  maintenance 
estimate  include:  (1)  §  1271.160(b)(2) 
(receiving,  investigation,  evaluating,  and 
documenting  information  received  from 
other  sources);  (2)  §  1271.160(f)  (quality 
program);  (3)  §  1271.180  (all  significant 
steps  performed  in  the  manufacture  of 
hiunan  cellular  and  tissue-based 
products);  (4)  §  1271.190(c)(3)  (facility 
cleaning  and  sanitization);  (5) 
§  1271.195(a)  (control  and  monitoring  of 
environmental  conditions);  (6) 
§  1271.200(b)  (cleaning,  sanitizing,  and 
maintenance  of  equipment);  (7) 
§  1271.200(c)  (calibration  of  equipment); 

(8)  §  1271.210(a)  (receipt  and 
verification  of  supplies  and  reagents); 

(9)  §  1271.210(b)  (validation  and/or 
verification  of  in-house  reagents);  (10) 
§  1271.220(b)  (use  and  removal  of 
processing  material);  (11)  §  1271.220(d) 
(control  of  in-process  product);  (12) 

§  1271.225(a)  (verification  or  validation 
of  changes  to  a  process);  (13) 
§  1271.230(d)  (maintenance  and  control 
of  validated  processes);  (14)  §  1271.250 
(labeling  of  human  cellidar  and  tissue- 
based  products);  (15)  §  1271.265(a)  to  (c) 
(receipt,  acceptance  or  rejection, 
distribution,  and  destruction  or  other 
disposition  of  human  cellular  or  tissue- 
based  products);  (16)  §  1271.265(f) 
(suitable  for  rettun  to  inventory);  (17) 
§  1271.270(b)  (records  management 
system);  (18)  §  1271.290(b)  (method  of 
product  tracking);  and,  (19) 
§  1271.320(a)  (review,  evaluation,  and 
documentation  of  all  complaints). 

Proposed  part  1271  would  require  the 
following  additional  recordkeeping 
provisions  listed  imder  table  12.  Section 
1271.155(f)  wotdd  require  an 
establishment  operating  imder  the  terms 
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of  an  exemption  or  alternative  to 
maintain  documentation  of  the  terms 
and  date  of  FDA  approval.  Section 
1271.160(b)(3)  would  require 
documentation  of  corrective  actions 
taken  as  a  result  of  an  audit  of  the 
quality  program.  Section  1271.160(b)(7) 
would  require  documentation  of  all 
product  deviations  in  manufacturing 
cellidar  or  tissue-based  products. 
Section  1271.160(d)(3)  would  require 
documentation  of  the  residts  of  all 
audits  and  reaudits  of  the  quality 
program.  Section  1271.160(e)  wotdd 
require  documentation  of  computer 
validation  activities  and  results  when 
computers  are  used  as  part  of  the  quality 
program,  as  part  of  manufacttiring,  or  for 
maintaining  data  or  records.  Section 
1271.170(d)  would  require  the 
maintenance  of  records  of  education, 
experience,  training,  and  retraining  of 
all  personnel.  Section  1271.190(c)(4) 
would  require  dociunentation  of  all 
significant  facility  cleaning  and 
sanitation.  Section  1271.195(c)  would 
require  documentation  of  environmental 
control  and  monitoring  activities. 
Section  1271.200(e)  would  require 
documentation  of  all  eqtiipment 
maintenance,  cleaning,  sanitizing, 
calibration,  and  other  activities.  Section 
1271.210(c)  wotdd  require 
docimientation  of  the  receipt, 
verification,  and  use  of  each  supply  or 
reagent.  Section  1271.220(b)  and  (d) 
would  require  documentation  of  the 
adequate  removal  of  processing  material 
and  the  verification  activities  for  in- 
process  product.  Section  1271.225(b) 
wotdd  reqture  documentation  of  all 
changes  to  established  processes, 
including  rationale  and  the  date  of 
implementation.  Section  1271.230(a) 
would  require  documentation  of 


validation  activities  when  the  results  of 
a  process  cannot  be  fully  verified  by 
subsequent  inspection  and  tests.  Section 
1271.230(b)  would  require 
documentation  of  the  validation  of  any 
process-related  claim.  Section 
1271.230(e)  would  require 
dociunentation  of  the  review  and 
evaluation  of  a  process  and  revalidation 
of  the  process,  if  necessary,  when  any 
changes  to  or  deviations  from  a 
validated  process  occur.  Section 
1271.260(b)(3)  and  (d)  would  require 
documentation  of  the  storage 
temperatiu-e  of  himian  cellular  and 
tissue-based  products  and  any 
corrective  action  taken  when  acceptable 
storage  conditions  are  not  met.  Section 
1271.265(a)  and  (b)  would  require 
documentation  of  the  receipt, 
acceptance  or  rejection,  distribution, 
and  destruction  or  other  disposition  of 
a  human  cellular  or  tissue-based 
product.  Section  1271.270(a)  and  (c) 
woidd  require  documentation  of  each 
significant  step  in  manufacturing 
required  in  subparts  C  and  D  of  part 
1271,  the  results  and  interpretation  of 
all  testing  and  screening  for  relevant 
communicable  disease  agents  and 
diseases,  and  the  determination  of 
donor  suitability. 

Section  1271.180  would  require  the 
retention  of  obsolete  prtK:edures  for  10 
years.  Section  1271.270(e)  would 
require  the  retention  of  all  records  for  a 
period  of  10  years  after  their  creation. 
Records  pertaining  to  a  particular 
human  cellular  or  tissue-based  product 
would  be  required  to  be  retained  at  least 
10  years  after  the  date  of  implantation, 
transplantation,  infusion,  or  transfer  of 
the  product.  If  the  date  of  implantation, 
transplantation,  infusion,  or  transfer  is 
not  known,  then  records  would  be 


required  to  be  retained  at  least  10  years 
after  the  date  of  the  product's 
distribution,  disposition,  or  expiration, 
whichever  is  latest.  This  retention  time 
is  necessary  because  certain  cellular  and 
tissue-based  products  have  long  storage 
periods.  In  addition,  advances  in 
medical  technology  have  created 
opportunities  for  diagnosis  and  therapy 
for  up  to  10  years  after  recipient 
exposure  to  a  donor  later  determined  to 
be  at  risk  for  communicable  disease 
agents  or  diseases. 

Section  1271.270(f)  would  require 
documentation  of  any  contract, 
agreement,  or  other  arrangement  with 
another  establishment  under  which  any 
step  in  the  manufacturing  process  is 
performed  by  the  other  establishment 
Section  1271.290(e)  would  require       ^ 
documentation  of  the  disposition  of 
each  of  its  human  cellular  or  tissue- 
based  product  as  part  of  its  tracking 
method.  Section  1271.290(f)  would 
require  an  establishment  to  document 
that  a  consignee  agreed  to  participate  in 
its  tracking  method  and  will  take  all 
necessary  steps  to  ensure  compliance 
with  the  requirements  of  the  regulation. 
Section  1271.320(b)  would  require  an 
establishment  to  maintain  a  record  of 
each  complaint  that  it  receives, 
including  a  review  and  evaluation. 
Section  1271.350(c)  would  require  the* 
documentation  of  adverse  reaction 
reports,  errors  and  accidents  in 
manufacturing  that  may  lead  to  product 
deviation  reports,  and  the  investigation 
of  these  reports. 

Description  of  Respondents: 
Manufacturers  of  cellular  and  tissue- 
based  products. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  1 . — Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

1271.155{a) 

1,065 

1 

1,065 

3 

3,195 

1271.270(c) 

1,065 

1 

1,065 

1 

1,065 

1271.290(c) 

791 

250 

198,215 

0.08 

15.857 

1271.290(f) 

1,065 

1 

1,065 

1 

1,065 

1271.350(a) 

1,065 

6 

6.390 

0.5 

3,195 

1271.350(b) 

1,065 

2 

2.130 

0.5 

1,065 

1271.370(a)(2)  and  (a)(3) 

633 

207 

131,005 

0.25 

32,751 

Total 

58,193 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  12.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 

No.  of 
RecordKeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours    . 

One-time  Burden  (Creation  of  SOP's  2) 
One-time  Burden  (Review  of  existing  SOP's  for 
compliance) 

1.065 
1,065 

9 
19 

9,585 
20,235 

16 
5 

153,360 
101.175 
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Table  12.— Estimated  Annual  Recordkeeping  Burden  i— Continued 


21  CFR  Section 

No  of 
Fiecordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

SOP  Maintenance  (See  pcevious  list  of  19  SOP's) 

1.065 

19 

20.235 

1 

20,235 

1271.155(f) 

1.065 

1 

1.065 

0.25 

266 

1271.160(b)(3) 

483 

2 

966 

6 

5,796 

1271.160(b)(7) 

597 

15 

8.955 

0.5 

4,478 

1271.160(d)(3> 

558 

1 

558 

13 

7,254 

1271.160(e) 

SSfT 

5 

2.985 

0.25 

746 

1271.170(d) 

483 

1 

483 

1 

483 

1271.180 

483 

1 

483 

120 

57,960 

1271.190(c)(4) 

598 

12 

6,696 

6,696 

1271.195(c) 

822 

12 

9.864 

9,864 

1271.200(e) 

483 

12 

5,796 

5,796 

1271.210(c) 

S87 

12 

7.164 

7,164 

1271.220(b)  and  (d) 

•91 

781 

71.070 

0.08 

5,686 

1271.225(b) 

1.065 

2 

2.130 

2,130 

1271.230(a) 

755 

1 

755 

755 

1271.230(b) 

980 

1 

980 

960 

1271.230(e) 

1,065 

1 

1.065 

1.065 

1271.260(bK3) 

597 

356 

212.532 

0.08 

17.003 

1271.260(d) 

747 

12 

8.964 

0.25 

2,241 

1271.265(a) 

597 

360 

214.920 

0.08 

17.194 

1271.265(b) 

822 

407 

334.554 

0.06 

26.764 

1271.270(a)  and  (c) 

597 

360 

214.920 

0.1 

21.492 

1271.270(f) 

755 

2 

1.510 

0.25 

378 

1271.290(e) 

641 

306 

196.146 

0.3 

58.844 

1271.290(f) 

1,065 

57 

60,705 

0.35 

21.247 

1271.320(b) 

830 

5 

4,150 

1 

4.150      . 

1271.350(c) 

788 

6 

4.356 

0.5 

2.178 

Total 

563.380 

^  There  are  no  capital  costs  or  operating  and  maintenarKe  costs  associated  with  this  collectkxi  of  information. 
2  Standard  operating  procedures. 


Under  this  proposed  rule,  19  SOP's 
would  be  required  as  previously 
described.  FDA  is  assuming  that 
approximately  1 ,065  manufacturers 
would  have  to  create  up  to  9  SOP's  for 
a  total  of  9.585  records,  and  the  agency 
estimates  that  it  would  take  16  hoiu« 
per  record  to  create  9  new  SOP's  for  a 
total  of  153,360  hours  as  a  one-time 
burden.  The  agency  estimates  that  up  to 
19  SOP's  would  already  exist  as  a  result 
of  complying  with  current  applicable 
regulations  or  following  industry 
organizational  standards. 
Approximately  1,065  manufacturers 
would  have  to  review  these  19  SOP's  for 
compliance  with  the  regidations,  which 
would  expend  approximately  5  hours 
per  SOP  as  a  one-time  burden.  Annual 
SOP  maintenance  of  existing  SOP's  is 
estimated  to  involve  1  hour  annually 
per  SOP.  totaling  19  hours  annually  per 
recordkeeper. 

In  some  cases,  the  estimated  burden 
may  appear  to  be  lower  or  higher  than 
the  burden  experienced  by  individual 
establishments.  The  estimated  burden  in 
these  charts  is  an  estimated  average 
burden,  taking  into  accoimt  the  range  of 
impact  each  proposed  regulation  may 
have.  In  estimating  the  burden,  FDA 
compared  the  proposed  regidations  with 
the  ciurent  voluntary  standards  of  a 


number  of  industry  organizations,  such 
as,  AATB,  EBAA,  AABB,  FAHCT,  and 
CAP,  and  the  gmdelines  provided  by 
ASRM.  In  those  cases  where  a  voluntary 
industry  standard  appears  to  be 
equivalent  to  a  proposed  regulation, 
FDA  has  assiuned  that  any  reporting  or 
recordkeeping  burden  is  a  customary 
and  usual  business  practice  of 
establishments  who  are  members  of 
those  organizations  and  no  additional 
burden  is  calciUated  here.  In  some  cases 
establishments  affected  by  this  proposed 
rule  may  already  be  required  to  comply 
with  regulations  for  manufacturers  of 
human  drugs  or  biological  products, 
e.g.,  parts  210,  211,  312,  314,  and  606 
(21  CFR  parts  312,  314,  and  606). 

FDA  has  estimated  the  reporting 
(table  11)  and  recordkeeping  (table  12) 
burdens  based  upon  the  agency's 
institutional  experience  with 
comparable  recordkeeping  and  reporting 
provisions  applicable  to  the  human  drug 
and  biological  product  industries,  recent 
information  from  trade  organizations 
related  to  the  manufacturing  of  products 
utilizing  cells  and  tissues,  and  data 
provided  by  the  Eastern  Research  Group 
(ERG),  a  consulting  firm  hired  by  FDA 
to  prepare  an  economic  analysis  of  the 
potential  economic  impact  on  sperm 
banks  and  ART  fecilities. 


The  agency  has  estimated  that  there 
are  approximately  1,065  manufactiuers 
of  cellular  and  tissue-based  products 
(approximately  110  manufecturers  of 
conventional  tissue,  114  manufecturers 
of  eye  tissue,  425  manufacturers  of 
peripheral  and  cord  blood  stem  cells, 
350  manufacturers  of  reproductive 
tissue,  and  66  manufacturers  of  cellidar 
or  tissue-based  licensed  biological 
products  or  devices).  FDA  obtained 
these  estimates  of  manufacturers 
(including  percentage  of  members  and 
nonmembers)  from  the  various  trade 
organizations  and  the  agency's 
registration  systems  for  biological 
product  and  device  manufactiu'ers.  The 
total  number  of  respondents  and 
recordkeepers,  1,065,  in  the  tables  is 
decreased  for  each  provision  by  the 
number  of  establishments  that  follow,  as 
usual  and  customary  practice,  the 
applicable  established  trade 
organizational  standards  comparable  to 
the  CGTP  requirements,  i.e.,  AATB, 
EBAA,  FAHCT,  AABB,  or  CAP.  FDA 
based  the  estimated  numbers  for 
"Number  of  Respondents"  and 
"Niunber  of  Recordkeepers"  on 
information  provided  by  the  trade 
organizations. 

FDA  based  the  estimated  numbers  for 
"Annual  Frequency  per  Response," 
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"Total  Annual  Responses,"  "Annual 
Frequency  per  Recordkeeping,"  and 
"Total  Annual  Records"  on  information 
received  from  the  trade  organizations, 
institutional  experience  with  similar 
requirements  (good  manufacturing 
practice),  general  information  provided 
to  FDA  diuing  inspections  of 
manufacturers  of  hiunan  tissue  intended 
for  transplantation,  and  information 
gathered  by  ERG. 

The  estimates  for  "Hoiurs  per 
Response"  or  "Hours  per  Recordkeeper" 
were  calciUated  using  comparable 
burdens  imder  drug  GMP  regulations, 
part  211,  and  GMP  for  blood  and  blood 
components,  part  606,  or  by  using  the 
information  provided  by  ERG,  e.g.,  time 
spent  on  §§  1271.190(c)(4) 
(documentation  of  cleaning  and 
sanitation)  and  1271.195(c) 
(documentation  of  environmental 
control  and  monitoring  activities)  was 
an  estimate  provided  by  ERG. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d),  the  agency  has  submitted  the 
information  collection  provisions  of  this 
proposed  rule  to  OMB  for  review. 
Interested  persons  are  requested  to  send 
comments  regarding  information 
collection  by  February  7,  2001  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 

XI.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  concluded  that  the  proposed  rule 
raises  Federalism  implications  because 
it  could  preempt  some  States'  laws 
regarding  donated  human  cells  and 
tissues.  FDA  currently  is  seeking 
comments  from  elected  State  and  local 
government  officials  under  Executive 
Order  13132  on:  (1)  The  need  for  the 
proposed  good  tissue  practice  rule  to 
prevent  commimicable  disease 
transmission  through  human  cellular 
and  tissue-based  products;  (2) 
alternatives  that  would  limit  the  scope 
of  such  national  requirements  or 
otherwise  preserve  State  prerogatives 
and  authority;  (3)  the  proposed  good 
tissue  practice  provisions;  and  (4)  any 
other  issues  raised  by  this  proposed  nde 
possibly  affecting  State  laws  and 
authorities. 

Xn.  Request  For  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  this 
proposal  by  May  8,  2001.  Two  copies  of 
any  conunents  are  to  be  submitted. 


except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Comments  received  in 
response  to  the  proposed  GTP  rule 
could  support  a  change  that  will  affect 
language  in  previously  published 
proposed  tissue  rules.  In  the  event  that 
any  tissue  rule  becomes  effective  before 
either  or  both  of  the  remaining  tissue 
rules  become  effective,  FDA  intends  to 
make  conforming  amendments  to  those 
final  rules  at  the  same  time  the 
remaining  tissue  rules  become  effective. 

List  of  Subiects  in  21  CFR  Part  1271 

Human  cellular  and  tissue-based 
products,  Commimicable  diseases,  HIV/ 
AIDS,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Public  Health 
Service  Act,  and  under  the  authority 
delegated  to  the  commissioner  of  Food 
and  Drugs,  it  is  proposed  to  amend  21 
CFR  Chapter  I  as  follows: 

Part  1271  as  proposed  in  the  Federal 
Register  of  May  14,  1998  (63  FR  26744) 
and  September  30,  1999  (64  FR  52696) 
is  amended  as  follows: 

PART  1271— HUMAN  CELLULAR  AND 
TISSUE-BASED  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  1271  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  216,  243,  263a, 
264, 271. 

2.  Section  1271.3  is  amended  by 
adding  paragraphs  (ff)  through  (tt)  to 
read  as  follows: 

§1271.3    Definitions. 

***** 

(ff)  Available  for  distribution  means 
that  the  human  cellular  or  tissue-based 
product  has  been  determined  to  meet  all 
release  specifications  and  to  be  suitable 
for  distribution. 

(gg)  Adverse  reaction  means  a  noxious 
and  unintended  response  to  any  human 
cellular  or  tissue-based  product  for 
which  there  is  a  reasonable  possibility 
that  the  response  may  have  been  caused 
by  the  product  (i.e.,  the  relationship 
cannot  be  ruled  out). 

(hh)  Processing  material  means  any 
material  or  substance  that  is  used  in,  or 
to  facilitate,  processing,  but  which  is  not 
intended  by  the  manufacturer  to  be 
included  in  the  human  cellular  or 
tissue-based  product  when  it  is  made 
available  for  distribution. 

(ii)  Complaint  means  any  written, 
oral,  or  electronic  commimication  that 
alleges: 


(1)  That  a  human  cellular  or  tissue- 
based  product  has  transmitted  or  may 
have  transmitted  a  communicable 
disease  to  the  recipient  of  the  product; 

(2)  That  the  function  or  integrity  of  a 
human  cellular  or  tissue-based  product 
may  have  been  impaired;  or 

(3)  Any  other  problem  with  a  human 
cellular  or  tissue-based  product  that 
could  residt  from  the  failure  to  comply 
with  current  good  tissue  practice. 

(jj)  Distribution  means  any 
conveyance  or  shipment  of  human 
celltUar  or  tissue-based  products 
(including  importation  and  exportation), 
whether  or  not  such  conveyance  or 
shipment  is  entirely  intrastate  and 
whether  or  not  possession  of  the 
product  is  taken. 

(kk)  Product  deviation  means  an  event 
that  represents  a  deviation  from  current 
good  tissue  practice,  applicable 
standards,  or  established  specifications; 
or  an  luiexpected  or  luiforeseeable  event 
that  may  relate  to  the  transmission  or 
potential  transmission  of  a 
communicable  disease  agent  or  disease 
bom  a  human  cellular  or  tissue-based 
product  to  a  recipient,  or  may  lead  to 
product  contamination,  or  may 
adversely  affect  the  function  or  integrity 
of  the  product. 

(11)  Establish  and  maintain  means 
define,  dociunent  (in  writing  or 
electronically),  and  implement,  then 
follow,  review,  and  as  needed,  revise  on 
an  ongoing  basis. 

(mm)  Processing  means  any  activity 
other  than  recovery,  donor  screening, 
donor  testing,  storage,  labeling, 
packaging,  or  distribution  performed  on 
a  human  cellular  or  tissue-based 
product,  including  but  not  limited  to 
preparation,  sterilization,  steps  to 
inactivate  and  remove  adventitious 
agents,  preservation  for  storage,  and 
removal  from  storage. 

(nn)  Quality  audit  means  a 
documented,  independent  inspection 
and  review  of  an  establishment's 
activities,  including  manufactiuing  and 
tracking,  performed  according  to 
procedures,  to  verify,  by  examination 
and  evaluation  of  objective  evidence, 
the  degree  of  compliance  with  those 
aspects  of  the  quality  program  under 
review. 

(oo)  Quality  program  means  an 
organization's  comprehensive  system 
for  manufactiuing  and  tracking  human 
cellular  and  tissue-based  products.  This 
program  includes  preventing,  detecting, 
and  correcting  deficiencies  that  may 
lead  to  circumstances  that  increase  the 
risk  of  introduction,  transmission,  or 
spread  of  communicable  disease. 

(pp)  Recovery  means  the  process  of 
obtaining  from  a  donor  cells  or  tissues 
that  are  intended  for  use  in  human 
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implantation,  transplantation,  infusion, 
or  transfer. 

(qq)  Storage  means  holding  human 
cellular  or  tissue-based  products  for 
futiire  processing  and/or  distribution. 

(rr)  validation  means  confirmation  by 
examination  and  provision  of  objective 
evidence  that  particular  requirements 
can  consistently  be  fulfilled.  Validation 
of  a  process,  or  process  validation, 
means  establishing  by  objective 
evidence  that  a  process  consistently 
produces  a  resiUt  or  product  meeting  its 
predetermined  specifications. 

(ss)  Verification  means  confirmation 
by  examination  and  provision  of 
objective  evidence  that  specified 
requirements  have  been  fulfilled. 

Ctt)  Importer  of  record  means  the 
person,  establishment,  or  its 
representative  responsible  for  making 
entry  of  imported  goods  in  accordance 
with  all  laws  affecting  such  importation. 

3.  Subpart  D,  consisting  of 
§§  1271.150  through  1271.320,  is  added 
to  part  1271  to  read  as  follows: 

Subpart  D— Cunvnt  Good  Tissue 
Practice 

Sec. 

1271.150  Current  good  tissue  practice: 

general. 

1271.155  Exemptions  and  alternatives. 

1271.160  Establishment  and  maintenance  of 

a  quality  program. 

1271.170  Organization  and  personnel. 

1271.180  Procedures. 

1271.190  Facilities. 

1271.195  Environmental  control  and 

monitoring. 

1271.200  Equipment. 

1271.210  Supplies  and  reagents. 

1271.220  Process  controls. 

1271.225  Process  changes. 

1271.230  Process  validation. 

1271.250  Labeling  controls. 

1271.260  Storage. 

1271.265  Receipt  and  distribution. 

1271.270  Records. 

1271.290  Tracking. 

1271.320  Complaint  file. 

Subpart  D— Current  Good  Tissue 
Practice 

f  1271.150    Currant  good  tissue  practice: 
gsneral. 

(a)  General.  Current  good  tissue 
practice  (CGTP)- requirements  are  set 
forth  in  this  subpart  and  in  subpart  C  of 
this  part.  CGTP  req\iirements  govern  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufactm^  of 
human  cellular  and  tissue-based 
products,  including  but  not  limited  to 
all  steps  in  recovery,  donor  screening, 
donor  testing,  processing,  storage, 
labeling,  packaging,  and  distribution. 
The  CGTP  requirements  are  intended  to 
prevent  the  introduction,  transmission, 
and  spread  of  communicable  disease 


through  the  use  of  human  celliUar  and 
tissue-based  products  by  helping  to 
ensure  that  the  products  do  not  contain 
commimicable  disease  agents:  that  the 
products  do  not  become  contaminated 
during  manufacturing;  and  that  the 
function  and  integrity  of  the  products 
are  not  impaired  through  improper 
manufacturing.  The  CGTP  provisions 
specifically  governing  determinations  of 
donor  suitability,  including  donor 
screening  and  testing,  are  set  out 
separately  in  subpart  C  of  this  part. 

(b)  Compliance  with  applicable 
requirements.  (1)  If  an  establishment 
engages  in  only  some  operations  subject 
to  the  regulations  in  this  subpart  and 
subpart  C  of  this  part,  and  not  others, 
that  establishment  need  only  comply 
with  those  requirements  applicable  to 
the  operations  in  which  it  engages. 
However,  an  establishment  that  engages 
another  establishment  under  a  contract, 
agreement,  or  other  arrangement,  to 
perform  any  step  in  the  manufacturing 
process,  is  responsible  for  ensuring  that 
the  work  is  performed  in  compliance 
with  the  requirements  in  this  subpart 
and  subpart  C  of  this  part. 

(2)  The  establishment  that  determines 
that  a  product  meets  release  criteria  and 
makes  the  product  available  for 
distribution,  whether  or  not  that 
establishment  is  the  actual  distributor, 
is  responsible  for  ensuring  that  the 
product  has  been  manufactured  in 
compliance  with  the  requirements  of 
subparts  C  and  D  of  this  part  and  any 
other  applicable  requirements. 

(c)  Compliance  with  parts  210,211, 
and  820  of  this  chapter.  With  respect  to 
himian  cellular  or  tissue-based  products 
regulated  as  biological  drugs  or  devices 
imder  section  351  of  the  Public  Health 
Service  Act  and/or  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  procedures 
contained  in  this  subpart  and  in  subpart 
C  of  this  part  and  the  current  good 
manu&cturing  practice  regulations  in 
parts  210  and  211  of  this  chapter  and 
the  quality  system  regvdations  in  part 
820  of  this  chapter,  shall  be  considered 
to  supplement,  not  supersede,  each 
other  unless  the  regulations  explicitly 
provide  otherwise.  In  the  event  that  it  is 
impossible  to  comply  with  all 
applicable  regulations  in  these  parts,  the 
regulations  specifically  applicable  to  the 
biological  drug  or  device  in  question 
shall  supersede  any  other  requirements. 

(d)  Where  appropriate.  When  a 
requirement  is  qualified  by  "where 
appropriate,"  it  is  deemed  to  be 
"appropriate"  unless  the  establishment 
can  document  justification  otherwise.  A 
requirement  is  "appropriate"  if 
nonimplementation  could  reasonably  be 
expected  to  result  in  the  product's  not 
meeting  its  specified  requirements 


related  to  prevention  of  introduction, 
transmission,  or  spread  of 
communicable  disease  agents  and 
diseases,  or  in  the  establishment's 
inability  to  carry  out  any  necessary 
corrective  action. 

1 1 271 .1 55    Exempttons  and  aHamattvas. 

(a)  General.  An  establishment  may 
request  an  exemption  or  alternative  \ 
from  any  requirement  in  subpart  C  or  D 
of  this  part  regarding  a  himian  cellular 
or  tissue-based  product. 

(b)  Request  for  exemption  or 
alternative.  A  request  imder  this  section 
shall  be  submitted  to  the  Director, 
Center  for  Biologies  Evaluation  and 
Research  (the  Director).  The  request 
shall  be  accompanied  by  supporting 
docuimentation,  including  all  relevant 
valid  scientific  data.  A  request  for  an 
exemption  shall  contain  information 
justifying  the  exemption.  A  request  for 
an  alternative  shall  contain  a 
description  of  an  alternative  that 
satisfies  the  purpose  of  the  requirement. 

(c)  Criteria  for  granting  exemption  or 
alternative.  The  Director  may  grant  an 
exemption  or  alternative  if  he  or  she 
finds  that  such  action  is  consistent  with 
the  goals  of  preventing  the  introduction, 
transmission,  and  spread  of 
communicable  disease  and  that: 

(1)  The  information  submitted 
justifies  an  exemption;  or 

(2)  The  proposed  alternative  satisfies 
the  purpose  of  the  requirement. 

(d)  Fonn  of  request.  A  request  for  an 
exemption  or  alternative  shall  ordinarily 
be  made  in  writing  or  electronically. 
However,  in  limited  circumstances  such 
a  request  may  be  made  orally,  and  an 
exemption  or  alternative  may  be  granted 
orally  by  the  Director.  An  oral  request 
and  approval  shall  be  followed  by  an 
immediate  written  request  and  written 
acknowledgment  of  approval. 

(e)  Operation  under  exemption  or 
alternative.  An  establishment  shall  not 
begin  operating  under  the  terms  of  a 
requested  exemption  or  alternative  until 
the  exemption  or  alternative  has  been 
granted  in  writing.  An  establishment 
may  apply  for  an  extension  of  an 
exemption  or  alternative  beyond  its 
expiration  date,  if  any. 

ff)  Documentation.  An  establishment 
operating  imder  the  terms  of  an 
exemption  or  alternative  shall  maintain 
documentation  of: 

.  (1)  FDA's  granting  of  the  exemption  or 
alternative,  and 

(2)  The  date  on  which  it  began 
operating  under  the  terms  of  the 
exemption  or  alternative. 

S1271.160    Establishmant  and 
maintsnanca  of  a  quality  program. 

(a)  General.  An  establishment  that 
performs  any  step  in  the  manufacture  of 
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human  cellular  and  tissue-based 
products  shall  establish  and  maintain  a 
quality  program  that  is  appropriate  for 
the  specific  human  cellular  and  tissue- 
based  products  manufactured  and  the 
manufacturing  steps  performed  and  that 
meets  the  requirements  of  this  subpart. 

(b)  Functionst  Functions  of  the  quality 
program  shall  include,  but  not  be 
limited  to: 

(1)  Ensuring  that  appropriate 
procedures  are  established  and 
maintained,  and  ensuring  compliance 
with  the  requirements  of  §  1271.180 
with  respect  to  procediu^s,  including 
review,  approval,  revision,  and 
archiving; 

(2)  Ensuring  that  procedures  exist  for 
receiving,  investigating,  evaluating,  and 
documenting  information  received  from 
other  sources  and  for  sharing  with 
consignees  and  other  establishments 
that  are  known  to  have  recovered  cells 
or  tissue  from  the  same  donor  any 
information  pertaining  to  the  integrity 
and  fimction  of  a  human  cellular  or 
tissue-based  product,  possible 
contamination  of  the  product,  or  the 
potential  transmission  of  communicable 
disease  by  the  product.  In  the  case  of 
information  received  after  the  product  is 
made  available  for  distribution  or 
shipped  to  the  consignee,  procedures 
shsdl  include  provisions  for  evaluating 
the  effect  this  information  has  on  the 
product  and  for  the  notification  of  all 
entities  to  whom  affected  product  was 
distributed,  the  quarantine  and  recall  of 
the  product,  and/or  reporting  to  FDA,  as 
necessary. 

(3)  Ensuring  that  appropriate 
corrective  actions,  including  reaudits  of 
deficiencies,  are  taken  and  documented, 
as  necessary.  Corrective  actions  shall  be 
verified  to  ensure  that  such  actions  are 
effective  and  do  not  adversely  affect  the 
finished  product.  Where  appropriate, 
corrective  actions  shall  include  both 
short-term  action  to  address  the 
immediate  problem  and  long-term 
action  to  prevent  the  problem's 
rectirrence.  Docimientation  of  corrective 
actions  shall  include  where  appropriate: 

(i)  Identification  of  the  human  cellular 
or  tissue-based  product  affected  and  a 
description  of  its  disposition; 

(ii)  The  nature  of  the  problem 
requiring  corrective  action; 

(iii)  A  description  of  the  corrective 
action  taken;  and 

(iv)  The  date(s)  of  the  corrective 
action. 

(4)  Ensuring  the  proper  training  and 
education  of  personnel: 

(5)  Establisning  and  maintaining 
appropriate  monitoring  systems  as 
necessary  to  comply  with  the 
requirements  of  this  subpart  (e.g., 
environmental  monitoring); 


(6)  Establishing  and  maintaining  a 
system  for  the  maintenance  of  records  in 
compliance  with  §  1271.270; 

(7)  Investigating  and  documenting  all 
product  deviations  and  making  reports 
if  required  under  §  1271.350(b)  or  other 
applicable  regulations.  Each 
investigation  shall  include  a  review  and 
evaluation  of  the  product  deviation,  the 
efforts  made  to  determine  the  cause,  and 
the  implementation  of  corrective 
action(s)  designed  to  address  the 
product  deviation  and  prevent 
recurrence.  Each  establishment  shall 
also  perform  a  periodic  review  and 
analysis  of  all  product  deviations,  at 
least  once  each  year,  for  the  piupose  of 
identifying  trends  and  adopting 
appropriate  preventive  measures.  This 
analysis  shall  be  available  for  review 
upon  inspection  and  for  submission  to 
FDA  upon  request;  and 

(8)  Conducting  evaluations, 
investigations,  audits,  and  other  actions 
necessary  to  ensure  compliance  with  the 
requirements  of  this  subpart. 

Cc)  Authority  over  program.  One  or 
more  designated  persons  shall  have 
authority  over  and  responsibility  for 
ensuring  that  the  quality  program  is 
effectively  established  and  effectively 
maintained.  This  person  shall  report  to 
management  on  the  performance  of  the 
quality  program  on  no  less  than  an 
annual  basis.  If  this  person  also 
performs  other  tasks  in  the 
establishment,  he  or  she  shall  not  have 
final  oversight  over  his  or  her  own 
work. 

(d)  Audits.  (1)  A  comprehensive 
quality  audit,  as  defined  in  §  1271. 3(nn), 
shall  be  performed  no  less  than  once  in 
a  12-month  period.  Special  audits  shall 
be  performed  as  necessary.  All  audits 
shall  be  conducted  in  accordance  with 
procedures  to  assure  that  the  quality 
program  is  operating  effectively  and  to 
identify  trends  or  recurring  problems. 

(2)  Quality  audits  shall  be  conducted 
by  individuals  with  sufficient 
knowledge,  training,  and  experience  to 
identify  problems  in  the  specific 
processes  under  review,  but  who  do  not 
have  direct  responsibility  for  the 
processes  being  audited. 

(3)  A  documented  report  of  the  results 
of  the  audits  and  reaudits,  where  taken, 
shall  be  retained.  Such  reports  shall  be 
reviewed  by  management  having 
responsibility  for  the  matters  audited, 
and  this  management  review  shall  be 
docimaented. 

(e)  Computers.  If  computers  or 
automated  data  processing  systems  are 
used  as  part  of  the  quality  program,  as 
part  of  manu&cture  or  tracking,  or  for 
maintaining  data  or  records  related  to 
the  manufacture  or  tracking  of  human 
cellular  or  tissue-based  products,  the 


establishment  shall  validate  computer 
software  for  its  intended  use  according 
to  an  established  protocol.  All  software 
changes  shall  be  validated  before 
approval  and  issuance.  These  validation 
activities  and  results  shall  be 
docimiented. 

(f)  Procedures.  Procedures  shall  be 
established  and  maintained  for  a  quality 
program,  including  quality  audits. 

S1271.170    Organization  and  personnal. 

(a)  General.  Each  establishment  shall 
maintain  an  adequate  organizational 
structiue  and  sufficient  personnel  to 
ensure  that  the  requirements  of  this  part 
are  met. 

(b)  Competent  performance  of 
functions.  Each  establishment  shall 
have  sufficient  personnel  with  the 
necessary  education  and  experience  to 
assure  competent  performance  of  their 
assigned  functions.  Personnel  shall 
perform  only  those  activities  for  which 
they  are  qualified. 

(c)  Training.  All  personnel  shall  be 
trained,  and  retrained  as  necessary,  to 
perform  their  assigned  responsibilities 
adequately.  Personnel  shall  be  made 
aware  of  possible  consequences  of 
improper  performance  of  their  duties; 
e.g.,  the  risk  of  transmission  of 
communicable  disease  agents  and 
diseases,  and  the  hazards  associated 
with  those  disease  agents  and  diseases, 
and  the  risk  of  adversely  affecting 
function  and  integrity  of  huntian  cellular 
and  tissue-based  products. 

(d)  Records.  A  record  of  the 
education,  experience,  training,  and 
retraining  shall  be  maintained  for  all 
personnel. 

§1271.180    Proceduras. 

Each  establishment  shall  establish 
and  maintain  procedures  for  all 
significant  steps  that  it  performs  in  the 
manufacture  of  human  cellular  and 
tissue-based  products.  These  procedures 
shall  be  designed  to  prevent 
circxunstances  that  increase  the  risk  of 
the  introduction,  transmission,  and 
spread  of  communicable  disease 
through  the  use  of  himian  cellular  and 
tissue-based  products  by  ensuring  that 
the  products  do  not  contain  relevant 
communicable  disea.se  agents;  that  the 
products  do  not  become  contaminated 
during  manufacturing;  and  that  the 
function  and  integrity  of  the  products 
are  not  impaired  through  improper 
manufacturing.  Procedures  shall  be 
designed  to  ensure  compliance  with  the 
requirements  of  this  part.  Prior  to 
implementation,  all  procedures  shall  be 
reviewed  and  approved  by  a  responsible 
person.  At  least  once  in  a  12-month 
period,  all  procedures  shall  be  reviewed 
and,  if  necessary,  revised,  and  the 
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review  shall  be  documented.  Procedures 
shall  be  readily  available  to  the 
personnel  in  the  area  where  the 
operations  to  which  they  relate  are 
performed,  unless  this  is  impractical. 
Any  deviation  from  a  procedure  shall  be 
authorized  in  advance  by  a  responsible 
person,  recorded,  and  justified.  An 
establishment  may  adopt  current 
standard  procediu-es,  such  as  those  in  a 
technical  manual  prepared  by  another 
organization,  provided  the  procedures 
are  consistent  with  and  at  least  as 
stringent  as  the  requirements  of  this  part 
and  appropriate  for  the  operations 
conducted  at  the  establishment. 
Obsolete  procedures  shall  be  archived 
for  at  least  10  years. 

§1271.190    FacilitiM. 

(a)  General.  Any  facility  used  in  the 
manufecture  of  human  cellular  or 
tissue-based  products  shall  be  of 
suitable  size,  construction,  and  location 
to  facilitate  cleaning,  relevant 
maintenance,  and  proper  operations. 
The  facility  shall  be  maintained  in  a 
good  state  of  repeiir.  Adequate  lighting, 
ventilation,  plumbing,  drainage,  and 
washing  and  toilet  facilities  shall  be 
provided. 

(b)  Operations.  A  facility  used  in  the 
manufacture  of  hiunan  ceUular  or 
tissue-based  products  shall  be  divided 
into  separate  or  defined  areas  of 
adequate  size  for  each  operation  that 
takes  place  in  the  facility,  or  other 
control  systems  shall  be  established  and 
maintained  to  prevent  improper 
labeling,  mix-ups,  contamination,  cross- 
contamination,  and  accidental  exposure 
of  human  cellular  and  tissue-based 
products  to  communicable  disease 
agents. 

(c)  Facility  cleaning  and  sanitation. 
(1)  Any  facility  used  in  the  manufactiu« 
of  human  cellular  and  tissue-based 
products  shall  be  maintained  in  a  clean, 
sanitary,  emd  orderly  manner. 

(2)  Sewage,  trash,  and  other  refuse 
shall  be  disposed  of  in  a  timely,  safe, 
and  sanitary  manner. 

(3)  Procedures  for  facility  cleaning 
and  sanitation  shall  be  established  and 
maintained.  These  procedures  shall 
assign  responsibility  for  sanitation  and 
shall  describe  in  sufficient  detail  the 
cleaning  methods  to  be  used  and  the 
schedule  for  cleaning  the  facility. 

(4)  All  significant  cleaning  and 
sanitation  activities  shall  be 
documented,  and  records  shall  be 
maintained. 

S 1 271 .1 95    Environmental  control  and 
monitoring. 

(a)  General.  Where  environmental 
conditions  could  reasonably  be 
expected  to  have  an  adverse  effect  on 


the  function  or  integrity  of  hiunan 
cellular  and  tissue-based  products,  or  to 
cause  contamination  or  cross- 
contamination  of  products  or  equipment 
or  accidental  exposure  of  products  to 
communicable  disease  agents, 
procedures  shall  be  established  and 
maintained  to  adequately  control  and 
monitor  environmental  conditions  and 
to  provide  proper  conditions  for 
operations.  Where  appropriate,  these 
procedures  shall  provide  for  the 
following  control  and  monitoring 
activities  or  systems: 

(1)  Temperature  and  humidity 
controls; 

(2)  Ventilation  and  aii  filtration; 

(3)  Cleaning  and  disinfecting  of  rooms 
and  equipment  to  ensure  aseptic 
processing  operations; 

(4)  Maintenance  of  equipment  used  to 
control  conditions  necessary  for  aseptic 
processing  operations;  and 

(5)  Environmental  monitoring  for 
organisms. 

(b)  Inspections.  Each  environmental 
control  system  shall  be  inspected 
periodically  to  verify  that  die  system, 
including  necessary  equipment,  is 
adequate  and  functioning  properly. 
Appropriate  corrective  action  shall  be 
taken  as  necessary. 

(c)  Records.  Environmental  control 
and  monitoring  activities  shall  be 
documented,  and  records  shall  be 
maintained. 

§1271.200    Equipnwnt. 

(a)  Genera].  Equipment  used  in  the 
manufacture  of  human  cellular  and 
tissue-based  products  shall  be  of 
appropriate  design  for  its  use,  shall  be 
suitably  located  and  installed  to 
facilitate  operations,  including  cleaning 
and  maintenance,  and  shall  not  have 
any  adverse  effect  on  the  products.  Any 
automated,  mechanical,  electronic, 
computer,  or  other  equipment  used  for 
inspection,  measuring,  and  testing  shall 
be  capable  of  producing  valid  results. 

(b)  Procedures  and  schedules. 
Procedures  shall  be  established  and 
maintained  for  cleaning,  sanitizing,  and 
maintaining  equipment  to  prevent 
malfunctions,  contamination  or  cross- 
contamination,  accidental  exposure  of 
human  cellular  and  tissue-based 
products  to  communicable  disease 
agents,  and  other  events  that  could 
reasonably  be  expected  to  have  an 
adverse  effect  on  product  function  or 
integrity.  Cleaning,  sanitizing,  and 
maintenance  of  equipment  shall  be 
performed  according  to  established 
schedules. 

(c)  Calibration  of  equipment.  All 
automated,  mechanical,  electronic, 
computer,  or  other  equipment  used  for 
inspection,  measuring,  and  testing  shall 


be  routinely  calibrated  according  to 
established  procediu«s  and  schedules. 
Calibration  procedures  shall  include 
specific  directions  and,  where 
applicable,  shall  include  limits  for 
accuracy  and  precision.  When  accuracy 
and  precision  limits  are  not  met,  there 
shall  be  provisions  for  corrective  action 
to  reestablish  the  limits  and  to  evaluate 
whether  there  were  any  adverse  effects 
on  any  human  cellular  or  tissue-based 
product. 

(d)  Inspections.  Equipment  shall  be 
routinely  inspected  for  cleanliness, 
sanitation,  and  calibration,  and  to  assiu« 
adherence  to  applicable  equipment 
maintenance  schedules. 

(e)  Records.  All  maintenance, 
cleaning,  sanitizing,  calibration,  and 
other  activities  performed  in  accordance 
with  this  section  shall  be  documented 
and  maintained.  Records  of  recent 
maintenance,  cleaning,  sanitizing, 
calibration,  and  other  activities  shall  be 
available  at  each  piece  of  equipment. 
Records  of  the  use  of  each  piece  of 
equipment,  which  shall  include  the 
identification  of  each  hiunan  cellular  or 
tissue-based  product  manufactured  with 
that  equipment,  shall  be  maintained. 

§  1 271 .21 0    Supplies  and  reagents. 

(a)  Receipt  and  verification. 
Procedures  shall  be  established  and 
maintained  for  receiving  supplies  and 
reagents  used  in  the  manufacture  of 
human  cellular  and  tissue-based 
products.  Supplies  and  reagents  shall  be 
verified  to  meet  specifications  designed 
to  prevent  circumstances  that  increase 
the  risk  of  the  introduction, 
transmission,  or  spread  of 
communicable  disease  through  product 
contamination  or  the  impairment  of 
product  function  or  integrity,  and  shall 
not  be  used  until  such  verification  is 
completed.  Verification  may  be 
accomplished  by  the  establishment  that 
uses  the  supply  or  reagent,  or  by  the 
vendor  of  the  supply  or  reagent. 

(b)  Reagents.  Reagents  used  in 
processing  and  preservation  of  human 
cellular  and  tissue-based  products  shall 
be  of  appropriate  grade  for  the  intended 
use  and  shall  be  sterile,  if  appropriate. 
Procedures  for  production  of  in-house 
reagents  shall  be  validated  and/or 
verified. 

(c)  Records.  The  following  records 
pertaining  to  supplies  and  reagents  shall 
be  maintained: 

(1)  Records  of  the  receipt  of  each 
supply  or  reeigent,  including  the  tjrpe, 
manufacturer,  lot  number,  date  of 
receipt,  and  expiration  date: 

(2)  Records  of  the  verification  of  each 
supply  or  reagent,  including  test  results 
or,  in  the  case  of  vendor  verification,  a 
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certificate  of  analysis  fit>m  the  vendor; 
and 

(3)  Records  of  the  use  of  each  supply 
or  reagent,  which  shall  include  the 
identification  of  each  human  cellular  or 
tissue-based  product  manufactured  with 
the  supply  or  reagent  - 

§1271.220    Process  controls. 

(a)  General.  Each  establishment 
engaged  in  the  processing  of  human 
cellular  or  tissue-based  products  shall 
develop,  conduct,  control,  and  monitor 
its  manufacturing  processes  to  ensure 
that  each  human  cellular  or  tissue-based 
product  conforms  to  specifications,  is 
not  contaminated,  maintains  its 
function  and  integrity,  and  is 
manufactured  so  as  to  prevent 
transmission  of  communicable  disease 
by  the  product. 

(b)  Processing  material.  Where  a 
processing  material  could  reasonably  be 
expected  to  have  an  adverse  effect  on  a 
human  cellular  or  tissue-based 
product's  function  or  integrity,  the 
establishment  shall  establish  and 
maintain  procedures  for  the  use  and 
removal  of  such  processing  material  to 
ensure  that  it  is  removed  or  limited  to 
an  amount  that  does  not  adversely  affect 
the  product's  function  or  integrity.  The 
removal  or  reduction  of  such  processing 
material  shall  be  documented. 

(c)  Pooling.  Human  cells  or  tissue 
from  two  or  more  donors  shall  not  be 
pooled  (placed  in  physical  contact  or 
mixed  in  a  single  receptacle)  during 
manufacturing. 

(d)  In-process  monitoring.  Procedures 
shall  be  established  and  maintained, 
where  appropriate,  to  ensure  that 
specified  requirements  of  in-process 
product  are  met.  Such  procedures  shall 
ensure  that  in-process  product  is 
controlled  until  the  required  inspection 
and  tests  or  other  verification  activities 
have  been  completed  or  necessary 
approvals  are  received  and  documented. 
Sampling  of  in-process  products  shedl 
be  representative  of  the  material  to  be 
evaluated. 

§  1 271 .225    Process  changes. 

(a)  Procedures.  I*rocedures  shall  be 
established  and  maintained  for  making 
changes  to  a  process.  Any  such  change 
shall  be  verified  or  validated,  to  ensure 
that  the  change  does  not  create  an 
adverse  impact  elsewhere  in  the 
operation,  and  shall  be  approved  before 
implementation  by  a  responsible  person 
with  appropriate  knowledge  and 
background. 

(b)  Change  records.  All  changes  to 
established  processes  shall  be 
documented,  including  the  rationale  for 
the  change  and  the  date  of 
implementation.  Change  records  shall 


include  a  description  of  the  change, 
identification  of  the  affected  documents, 
the  signature  of  the  approving 
individual(s),  approval  date,  and  when 
the  change  becomes  effective.  Approved 
changes  shall  be  communicated  to  the 
appropriate  personnel  in  a  timely 
manner. 

§1271.230    Process  valklation. 

(a)  General.  Where  the  results  of  a 
process  caimot  be  fully  verified  by 
subsequent  inspection  and  tests,  the 
process  shall  be  validated  and  approved 
according  to  established  procedures. 
The  validation  activities  and  results, 
including  the  date  and  signature  of  the 
indivldual(s)  approving  the  validation, 
shall  be  documented. 

(b)  Claims.  Any  process-related  clainr 
in  labeling  or  promotional  materials  for 
a  human  cellular  or  tissue-based 
product,  e.g.,  a  claim  for  sterility  or  viral 
inactivation,  shall  be  based  on  a 
validated  process.  Validation  shall  be 
documented,  and  the  documentation 
shall  be  maintained  at  the  establishment 
and  made  available  for  review  on 
inspection. 

(c)  Dura  mater.  E>ura  mater  shall  be 
processed  using  a  validated  procedure 
that  reduces  transmissible  spongiform 
encephalopathy,  while  preserving  the 
clinical  utility  of  the  product. 

(d)  Procedures.  Procedures  shall  be 
established  and  maintained  for 
monitoring  and  control  of  validated 
processes  to  ensure  that  the  specified 
requirements  continue  to  be  met. 

(e)  Changes  and  deviations.  When 
changes  to  or  deviations  from  a 
validated  process  occur,  the 
establishment  shall  review  and  evaluate 
the  process  and  perform  revalidation 
where  appropriate.  These  activities  shall 
be  documented. 

§1271.250    Labeling  controls. 

Procedures  shall  be  established  and 
maintained  to  control  the  labeling  of 
human  cellular  and  tissue-based 
products.  These  procedures  shall  be 
designed  to  ensure  proper  product 
identification  and  to  prevent  mix-ups. 
Procedures  shall  include  verification  of 
label  accuracy,  legibility,  and  integrity. 
Procedures  shall  ensure  that  each 
product  is  labeled  in  accordance  with 
all  applicable  labeling  requirements, 
including  those  in  §§  1271.55.  1271.65. 
1271.75.  1271.90,  1271.290,  and 
1271.370,  and  that  each  product  made 
available  for  distribution  is 
accompanied  by  documentation  of  the 
donor  suitability  determination  as 
required  under  §  1271.55. 


§1271.260    Storage. 

(a)  Control  of  storage  areas.  Each 
establishment  shall  control  its  storage 
areas  and  stock  rooms  to  prevent  mix- 
ups,  commingling,  deterioration, 
contamination,  and  cross- 
contamination,  of  human  cellular  and 
tissue-based  products  and  supplies,  and 
any  other  condition  that  may  adversely 
affect  product  function  or  integrity,  and 
to  prevent  improper  release  for 
distribution. 

(b)  Temperature.  (1)  Each 
establishment  shall  store  human  cellular 
and  tissue-based  products  at  an 
appropriate  temperature  and  for  no 
longer  than  the  mayimuni  storage  period 
for  the  product. 

(2)  Acceptable  temperature  limits  for 
storage  of  human  cellular  and  tissue- 
based  products  at  each  step  of  the 
manu&cturing  process  shall  be 
estabUshed  to  ensure  product  function 
and  integrity,  to  prevent  product 
deterioration,  and  to  inhibit  the  growth 
of  infectious  agents. 

(3)  Storage  temperatures  for  human 
cellular  and  tissue-based  products  shall 
be  maintained  and  recorded.  Recorded 
temperatures  shall  be  reviewed  , 
periodically  to  assure  that  temperatures 
have  not  exceeded  acceptable  limits. 

(c)  Expiration  date.  Where 
appropriate,  an  expiration  date  shall  be 
assigned  to  each  human  cellular  or 
tissue-based  product  based  on  the 
following  factors: 

(1)  Product  type; 

(2)  Processing  procedures,  including 
the  method  of  preservation; 

(3)  Storage  conditions;  and 

(4)  Packaging. 

(d)  Corrective  action.  Corrective 
action  shall  be  taken  and  documented 
whenever  proper  storage  conditions  are 
not  met. 

§1271.265    Receipt  and  distritxition. 

(a)  General.  Procedures  shall  be 
established  and  maintained  for  the 
following  activities:  receipt,  acceptance 
or  rejection,  distribution,  and 
destruction  or  other  disposition  of 
human  cellular  or  tissue-based 
products,  and  these  activities  shall  be 
documented.  Documentation  shall 
include: 

(1)  Identification  of  the  human 
cellular  or  tissue-based  product; 

(2)  Activities  performed  and  the 
results  of  such  activities; 

(3)  Date(s)  of  activity; 

(4)  Quantity  of  human  cellular  or 
tissue-based  product  subject  to  the 
activity;  and 

(5)  Disposition  of  the  human  cellular 
or  tissue-based  product  (e.g.,  identity  of 
consignee). 

(b)  Receiving  activities.  Procedures 
shall  be  established  and  maintained  for 
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receiving  and  accepting  or  rejecting 
humfua  cellular  or  tissue-based  products 
for  processing,  distribution,  or  any  other 
step  in  the  manufecturing  process.  The 
status  of  each  incoming  human  cellular 
or  tissue-based  product  (e.g.,  with 
respect  to  quarantine,  donor  screening 
and  testing,  and  processing)  shall  be 
determined  and  identified  promptly 
after  receipt,  and  each  product  shall  be 
handled  in  a  manner  appropriate  to  its 
status.  Each  incoming  human  cellular  or 
tissue-based  product  shall  be  inspected 
according  to  established  procedures  for 
damage,  contamination,  deterioration, 
or  other  indications  that  the  integrity  of 
the  product  has  been  impaired. 
Acceptance  or  rejection  of  incoming 
products  shall  be  dociunented. 

(c)  Availability  for  distribution. 
Procedures  shall  be  established  and 
maintained  for  making  human  cellular 
and  tissue-based  products  available  for 
distribution.  These  procedures,  which 
shall  include  release  criteria,  shall  be 
designed  to  prevent  the  release  of 
products  that  are  in  quarantine,  are 
contaminated,  have  deteriorated,  or 
otherwise  have  been  manufactured  in 
violation  of  cvurent  good  tissue  practice 
and,  except  as  provided  under 

§§  1271.65  and  1271.90,  products  from 
donors  who  have  been  determined  to  be 
unsuitable  or  for  whom  a  donor- 
suitability  determination  has  not  been 
completed.  Prior  to  making  a  human 
cellular  or  tissue-based  product 
available  for  distribution,  the 
establishment  shall  veriiy  and 
docimient  that  the  release  criteria  have 
been  met  and  shall  review  all  records 
pertaining  to  the  product.  The 
determination  that  a  human  cellular  or 
tissue-based  product  is  available  for 
distribution  shall  be  documented  and 
dated  by  a  responsible  person. 

(d)  Packaging.  Packaging  and 
shipping  containers  shall  be  designed, 
validated,  and  constructed  to  ensure 
product  function  and  integrity  and 
protect  the  product  from,  damage, 
deterioration,  contamination,  or  other 
adverse  effects  during  customary 
conditions  of  processing,  storage, 
handling,  and  distribution. 

(e)  Shipping  conditions.  Appropriate 
shipping  conditions  shall  be  defined  for 
each  type  of  human  cellular  or  tissue- 
based  product  to  be  maintained  during 
transit. 

(f)  Return  to  inventory.  Procedures 
shall  be  established  and  maintained  to 
determine  if  a  product  that  is  returned 
to  an  establishment  is  suitable  to  be 
returned  to  inventory. 

11271.270    ftocords. 

(a)  General.  Records  shall  be 
maintained  concurrently  with  the 


performance  of  each  significant  step 
required  in  this  subpart  and  subpart  C 
of  this  part.  Any  requirement  in  this 
part  that  an  action  be  docimiented 
involves  the  creation  of  a  record,  which 
record  is  subject  to  the  requirements  of 
this  section.  All  records  shall  be 
accurate,  indelible,  and  legible.  The 
records  shall  identify  the  person 
performing  the  work,  the  dates  of  the 
various  entries,  and  shall  be  as  detailed 
as  necessary  to  provide  a  complete 
history  of  the  work  performed  and  to 
relate  the  records  to  the  particular 
human  cellidar  or  tissue-based  product 
involved.  Record  security  systems  shall 
be  adequate  to  ensure  the 
confidentiality  of  donors  and  recipients 
of  human  cellular  and  tissue-based 
products. 

(b)  Records  management  system.  A 
records  management  system  shall  be 
established  and  maintained.  Under  this 
system,  records  pertaining  to  a 
particular  human  cellidar  or  tissue- 
based  product  manufactiu^d  shall  be 
maintained  in  such  a  way  as  to  facilitate 
review  of  the  product's  history  prior  to 
making  it  available  for  distribution  and, 
if  necessary,  subsequent  to  the  product's 
release  as  part  of  a  follow-up  evaluation 
or  investigation.  Records  pertinent  to 
the  manufactiue  of  each  type  of  human 
cellular  or  tissue-based  product  (e.g., 
procedures,  specifications,  labeling  and 
packaging  procedures,  equipment  logs) 
shall  also  be  maintained  and  organized 
under  the  records  management  system. 
If  records  are  maintained  in  more  than 
one  location,  then  the  records 
management  system  shall  be  designed  to 
ensure  prompt  identification,  location, 
and  retrieval  of  all  records. 

(c)  Other  recordkeeping  requirements. 
Procedures  shall  be  established  and 
maintained  to  ensure  compliance  with 
the  recordkeeping  requirements  in 

§  1271.55.  Dociunentation  of  results  and 
interpretation  of  all  testing  for  relevant 
communicable  disease  agents  in 
compliance  with  §§  1271.80  and 
1271.85  shall  be  maintained,  as  well  as 
the  name  and  address  of  the  testing 
laboratory  or  laboratories. 
Documentation  of  the  results  and 
interpretation  of  all  donor  screening  for 
relevant  communicable  disease  in 
compliance  with  §  1271.75  shall  be 
maintained  in  accordance  with 
§  1271.270.  Documentation  of  the 
donor-suitability  determination, 
including  the  name  of  the  responsible 
person  who  made  the  determination  and 
the  date  of  the  determination,  shall  also 
be  maintained.  Information  on  the 
identity  and  relevant  medical  records  of 
the  donor,  as  defined  in  §  1271.3(v), 
shall  be  in  English  or,  if  in  another 
language,  shall  be  translated  to  English 


and  accompanied  by  a  statement  of 
authenticity  by  the  translator  that 
specifically  identifies  the  translated 
dociunent. 

(d)  Methods  of  retention.  Records 
required  under  this  subpart  may  be 
maintained  electronically,  as  original 
paper  records,  or  as  true  copies  such  as 
photocopies,  microfiche,  or  microfilm, 
in  which  case  suitable  reader  and 
photocopjdng  equipment  shall  be 
readily  available.  Records  stored  in 
automated  data  processing  systems  shall 
be  backed  up.  Electronic  records  and 
electronic  signatures  are  subject  to  the 
requirements  in  part  1 1  of  this  chapter. 

(e)  Length  of  retention.  All  records 
shall  be  retained  10  years  after  their 
creation.  However,  records  pertaining  to 
a  particular  human  cellidar  or  tissue- 
based  product  shall  be  retained  at  least 
10  years  after  the  date  of  implantation, 
transplantation,  infusion,  or  transfer  of 
the  product,  or  if  the  date  of 
implantation,  transplantation,  infusion  , 
or  transfer  is  not  known,  then  records 
shall  be  retained  at  least  10  years  after 
the  date  of  the  product's  distribution, 
disposition,  or  expiration,  whichever  is 
latest.  Records  for  archived  specimens 
of  dura  mater  shall  be  retained  10  years 
after  the  appropriate  disposition  of  the 
specimens.  The  establishment  shall 
make  provisions  for  all  records  to  be 
maintained  for  the  required  period  in 
the  event  that  the  establishment  ceases 
operation. 

(f)  Contracts  and  agreements.  Each 
establishment  shall  maintain  records  of 
any  contract,  agreement,  or  other 
arrangement  with  another  establishment 
under  which  any  step  in  the 
manufactiuing  process  is  performed  by 
the  other  establishment.  These  records  x 
shall  include  the  name  and  address  of 
the  other  establishment  and  the 
responsibilities  of  each  party  to  the 
contract,  agreement,  or  other 
arrangement. 

§1271,290    Tracking. 

(a)  General.  Each  establishment  that 
performs  any  step  in  the  manufacture  of 
a  human  cellular  or  tissue-based 
product  shall  track  each  such  product  in 
accordance  with  this  section. 

(b)  Method  of  product  tracking.  (1) 
Each  establishment  shall  establish  and 
maintain  a  method  of  product  tracking 
that  enables  the  tracking  of  all  human 
cellidar  and  tissue-based  products  from: 

(i)  The  donor  to  the  recipient  or  final 
disposition;  and 

(ii)  The  recipient  or  final  disposition 
to  the  donor. 

(2)  Alternatively,  an  establishment 
that  performs  some  but  not  all  of  the 
steps  in  the  manufacture  of  a  human 
cellular  or  tissue-based  product  may 
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participate  in  a  method  of  product 
tracking  that  has  been  established  and  is 
maintained  by  another  establishment 
responsible  for  other  steps  in  the 
manufacture  of  the  same  product, 
provided  that  the  tracking  method 
complies  with  all  the  requirements  of 
this  section. 

(c)  Distinct  identification  code.  As 
part  of  its  tracking  method,  an 
establishment  shall  ensure  that  each 
human  cellular  and  tissue-based 
product  that  it  manufactures  is  assigned 
and  labeled  with  a  distinct 
identification  code,  e.g.,  alphanmneric, 
that  relates  the  product  to  the  donor  and 
to  all  records  pertaining  to  the  product. 
Except  in  the  case  of  autologous  or 
directed  donations,  such  a  code  must  be 
created  specifically  for  tracking  and  may 
not  include  an  individual's  name,  social 
security  or  medical  record  number.  An 
establishment  may  adopt  a  distinct 
identification  code  assigned  by  another 
establishment  engaged  in  the 
manufacturing  process,  or  may  assign  a 
new  code.  An  establishment  that  assigns 
a  new  code  to  a  product  shall  establish 
and  maintain  procedures  for  relating  the 
new  code  to  the  old  code. 

(d)  Product  information.  As  part  of  its 
tracking  method,  an  establishment  shall 
ensure  that  the  identifier  and  type  of 
each  human  cellular  or  tissue-based 
product  that  is  implanted,  transplanted, 
infused,  or  transferred  into  a  recipient  is 
recorded  in  the  recipient's  medical 
records,  or  in  other  pertinent  records,  to 
enable  tracking  from  the  recipient  to  the 
donor. 

(e)  Recipient  information.  As  part  of 
its  tracking  method,  an  establishment 
shall  document,  and  maintain  records 
of,  the  disposition  of  each  of  its  human 
cellular  or  tissue-based  products,  to 
enable  tracking  from  the  donor  to  the 
recipient  or  final  disposition.  The 
information  to  be  maintained  shall 
permit  the  prompt  identification  of  the 
recipient  of  the  product,  if  any. 

(fj  Consignees.  At  or  before  the  time 
of  distribution  of  a  human  cellular  or 
tissue-based  product  to  a  consignee,  an 
establishment  shall  inform  the 
consignee  in  writing  of  the  requirements 
in  this  section  and  of  the  tracking 
method  that  the  establishment  has 
established  and  is  maintaining  to 
comply  with  these  requirements.  Upon 
initial  distribution  of  product  to  the 
consignee,  the  establishment  shall 
document  that  the  consignee  agreed  to 
participate  in  its  tracking  method  and  to 
take  all  necessary  steps  to  ensure 
compliance  with  the  requirements  of 
this  section. 

(g)  Requirements  specific  to  dura 
mater  donors.  Appropriate  specimens 
from  each  donor  of  dura  mater  shall  be 
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archived,  under  appropriate  storage 
conditions,  and  for  the  appropriate 
duration,  to  enable  testing  of  the 
archived  material  for  evidence  of 
transmissible  sponiform 
encephalopathy,  and  appropriate 
disposition  of  any  affected  dura  mater 
tissue,  if  necessary. 

§1271.320    Complaint  file. 

(a)  Procedures.  Each  establishment 
shall  establish  and  maintain  procedures 
for  the  prompt  review,  evaluation,  and 
documentation  of  all  complaints,  as 
defined  in  §  1271.3(ii),  and  the 
investigation  of  complaints  as 
appropriate. 

(b)  Complaint  file.  Each  establishment 
shall  maintain  a  record  of  each 
complaint  that  it  receives  in  a  file 
designated  for  complaints.  The 
complaint  file  shall  contain  sufficient 
information  about  each  complaint  for 
proper  review  and  evaluation  of  the 
complaint,  including  the  identifier  of 
the  human  cellular  or  tissue-based 
product  that  is  the  subject  of  the 
complaint.  The  complaint  file  shall  be 
made  available  for  review  and  copying 
upon  request  from  an  authorized 
employee  of  the  Food  and  Drug 
Administration. 

(c)  Review  and  evaluation  of 
complaints.  Each  complaint  shall  be 
reviewed  and  evaluated  to  determine  if 
the  complaint  is  related  to  a  product 
deviation  of  a  human  cellular  or  tissue- 
based  product  or  to  an  adverse  reaction, 
and  to  determine  if  a  report  under 

§  1271.350  or  another  applicable 
regulation  is  required.  Each  complaint 
that  represents  an  event  required  to  be 
reported  to  FDA  shall  be  promptly 
reviewed,  evaluated,  and  investigated.  A 
complaint  that  does  not  represent  an 
event  required  to  be  reported  shall  be 
reviewed  and  evaluated  to  determine 
whether  investigation  is  necessary; 
investigation  may  include  referring  a 
copy  of  the  complaint  to  another 
establishment  that  performed 
manufacturing  steps  pertinent  to  the 
complaint.  When  no  investigation  is 
made,  the  establishment  shall  maintain 
a  record  that  includes  the  reason  no 
investigation  was  made,  and  the  name 
of  the  individual  responsible  for  the 
decision  not  to  investigate. 

4.  Subpart  E,  consisting  of 
§§  1271.330  through  1271.370,  is  added 
to  part  1271  to  read  as  follow: 

Subpart  E— Additional  RequirmnenU  for 
Establishments  Described  in  §1271.10 

Sec. 

1271.330    Applicability. 
1271.350    Reporting. 
1271.370    Labeling  and  claims. 


Subpart  E— Additional  Requiramants 
for  Establishmants  Dascribad  in 
§1271.10 

§1271.330    Applicability 

The  provisions  set  forth  in  this 
subpart  are  applicable  only  to  human 
cellular  and  tissue-based  products 
described  in  §1271. 10  and  regulated 
solely  under  section  361  of  the  Public 
Health  Service  Act  (the  PHS  Act)  and  - 
the  regulations  in  this  part,  and  to  the 
establishments  that  manufacture  those 
products.  Human  cellular  and  tissue- 
based  products  described  in  §1271,15 
and  regulated  as  drugs,  devices,  and/or 
biological  products  under  the  act  and/or 
section  351  of  the  PHS  Act,  and  the 
establishments  that  manufacture  those 
products,  are  not  subject  to  the 
regulations  set  forth  in  this  subpart. 

§1271.350    Reporting. 

(a)  Adverse  reaction  reports.  (1)  Any 
establishment  that  receives  information 
about  an  adverse  reaction,  regardless  of 
source,  shall  review  the  information  to 
determine  whether  the  adverse  reaction 
is  required  to  be  reported.  The 
establishment  shall  report  any  adverse 
reaction  involving  the  transmission  of  a 
communicable  disease,  product 
contamination,  or  failure  of  the 
product's  function  or  integrity  if  the 
adverse  reaction: 

(i)  Is  fatal; 

(ii)  Is  life-threatening; 

(iii)  Results  in  permanent  impairment 
of  a  body  function  or  permanent  damage 
to  body  structure;  or 

(iv)  Necessitates  medical  or  surgical 
intervention.  Each  report  shall  be 
submitted  on  an  FDA  Form-3500A  to 
the  address  in  paragraph  {a)(4)  of  this 
section  within  1 5  calendar  days  of 
initial  receipt  of  the  information. 

(2)  The  estabUshment  shall  promptly 
investigate  all  adverse  reactions  that  are 
subject  of  these  15-day  reports  and  shall 
submit  follow-up  reports  within  15 
calendar  days  of  the  receipt  of  new 
information  or  as  requested  by  FDA.  If 
additional  information  is  not  obtainable, 
a  follow-up  report  may  be  required  that 
describes  briefly  the  steps  taken  to  seek 
additional  information  and  the  reasons 
why  it  could  not  be  obtained. 

(3)  Copies  of  the  reporting  form  (FDA- 
3500A)  may  be  obtained  &t)m  the  Center 
for  Biologies  Evaluation  and  Research 
(see  address  in  paragraph  (a)(4)  of  this 
section).  Additional  supplies  of  the  form 
may  be  obtained  from  the  Consolidated 
Forms  and  Publications  Distribution 
Center,  3222  Hubbard  Rd.,  Landover. 
MD  20785. 

(4)  The  establishment  shall  submit 
two  copies  of  each  report  described  in 
this  paragraph  to  the  Center  for 
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Biologies  Evaluation  and  Research 
(HFM-210).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
FDA  may  waive  the  requirement  for  the 
second  copy  in  appropriate 
circumstances. 

(b)  Reports  of  product  deviations.  (1) 
Any  establishment  that  becomes  aware 
of  a  product  deviation  in  the 
manufacture  of  a  distributed  human 
cellular  or  tissue-based  product  shall 
immediately  determine  whether  the 
product  deviation  is  of  the  type  that 
could  reasonably  be  expected  to  lead  to 
a  reportable  adverse  reaction  and,  if  it 
is,  shall  report  the  product  deviation  to 
the  address  in  paragraph  (b)(3)  of  this 
section  as  soon  as  possible. 

(2)  Each  report  snail  contain  a 
description  of  the  product  deviation  and 
information  on  all  corrective  actions 
that  have  been  or  will  be  taken  in 
response  to  the  product  deviation  (e.g., 
recalls). 

(3)  Each  report  of  a  product  deviation 
shall  be  reported  to  the  Director,  Office 
of  Compliance  and  Biologies  Quality, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-600).  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD  20852- 
1448. 

(c)  Records.  Reports  and 
investigations  required  under  this 
section  shall  be  documented  and 
records  shall  be  maintained. 

f1271J70    LalMNng  and  ciainM. 

(a)  Label  information  and 
accompanying  materials.  (1)  Each 
human  cellular  or  tissue-based  product 
made  available  for  distribution  shall  be 
labeled  clearly  and  accurately. 

(2)  The  following  information  shall 
appear  on  the  product  label: 

(i)  Name  ana  address  of  the 
establishment  that  determines  that  the 
product  meets  release  criteria  and 
makes  the  product  available  for 
distribution; 

(ii)  Description  of  the  type  of  product; 
and 

(iii)  Expiration  date,  if  any. 

(3)  The  following  information  shall 
appear  either  on  the  product  label  or 
package  insert: 

(i)  Storage  temperature; 

(ii)  Warnings,  where  appropriate;  and 

(iii)  Instructions  for  use. 

(b)  Qaims.  (1)  All  labeling, 
advertising,  and  promotional  materials 
for  a  human  cellular  or  tissue-based 
product  shall  be  clear,  truthful,  and 
balanced  in  all  respects,  and  may  not  be 
fali^  or  misleading  in  any  particular. 

(2)  A  labeling  claim  or  promotional 
materials  regarding  the  therapeutic  or 
clinical  outcome  of  a  human  cellular  or 
tissue-based  product  (other  than 


reconstruction,  replacement,  repair,  or 
supplementation  of  cells  or  tissue)  is 
considered  a  claim  for  a  use  other  than 
a  homologous  use,  as  defined  in 
§  1271. 3(d},  and  the  product,  including 
labeling,  shall  be  regulated  under 
section  351  of  the  PHS  Act  and/or  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

5.  Subpart  F,  consisting  of 
§§  1271.390  through  1271.440,  is  added 
to  part  1271  to  read  as  follows: 

Subpart  F— IrafMctlon  and  Enfofcamant  of 
Eatablishmants  Oaacribad  in  f  1271.10 

Sec. 

1271.390    Applicability. 

1271.400    Inspections. 

1271.420    Human  cellular  and  tissue-based 

products  offered  for  import. 
1271.440    Orders  of  retention,  recall, 

destruction,  and  cessation  of 

manufacturing. 

Subpart  F— Inspection  and 
Enforcamant  of  Eatablishmants 
linS1271.10 


11271,380    AppHcaMltty. 

The  provisions  set  forth  in  this 
subpart  are  applicable  only  to  human 
cellular  and  tissue-based  products 
described  in  §  1271.10  and  regulated 
solely  under  section  361  of  the  Public 
Health  Service  Act  (the  PHS  Act)  and 
the  regulations  in  this  part,  and  to  the 
establishments  that  manufacture  those 
products.  Human  cellular  and  tissue- 
based  products  described  in  §  1271.15 
and  regulated  as  drugs,  devices,  and/or 
biological  products  under  the  act  and/or 
section  351  of  the  PHS  Act,  and  the 
establishments  that  manufactiire  those 
products,  are  not  subject  to  the 
regiilations  set  forth  in  this  subpart. 

i  1271.400    Inapactiona. 

(a)  An  establishment  subject  to  this 
part  as  described  in  §  1271.10,  including 
any  location  performing  contract 
services,  shall  permit  an  authorized 
representative  of  the  Food  and  Drug 
Administration  (FDA)  to  make  at  any 
reasonable  time  and  in  a  reasonable 
manner  such  inspection  of  the 
establishment,  including  but  not  limited 
to  its  facilities,  equipment,  processes, 
products,  procedures,  labeling,  and 
records,  as  may  be  necessary  in  the 
judgment  of  such  representative  to 
determine  compliance  with  the 
provisions  of  this  part.  Such  inspection 
may  be  made  with  or  without  notice  and 
will  ordinarily  be  made  during  regular 
business  hours. 

(b)  The  firequency  of  inspection  will 
be  at  the  agency's  discretion. 

(e)  FDA's  representative  will  call 
upon  the  most  responsible  person 
available  at  the  time  of  the  inspection  of 
the  establishment  and  may  question  the 


personnel  of  the  establishment  as  the 
representative  deems  necessary. 

(d)  FDA's  representative  may  review 
and  copy  any  records  required  to  be 
kept  imder  this  part  and  may  take 
photographs  or  make  videotapes. 

(e)  "The  public  disclosure  of  records 
containing  the  name  or  other  positive 
identification  of  donors  or  recipients  of 
human  cellular  or  tissue-based  products 
will  be  handled  in  accordance  with 
FDA's  procedures  on  disclosure  of 
information  as  set  forth  in  part  20  of  this 
chapter. 

§  1 271 .420    Human  callular  and  tlsaua- 
baaad  products  offarad  for  Import. 

(a)  When  a  hiunan  cellular  or  tissue- 
based  product  is  offered  for  entry,  the 
importer  of  record  shall  notify  the 
director  of  the  district  of  the  Food  and 
Drug  Administration  (FDA)  having 
jurisdiction  over  the  port  of  entry 
through  which  the  product  is  imported 
or  offered  for  import,  or  such  officer  of 
the  district  as  the  director  may  designate 
to  act  in  his  or  her  behalf  in  "** 
administering  and  enforcing  this  part. 

(b)  A  human  cellular  or  tissue-based 
product  offered  for  import  shall  be  held 
intact,  under  conditions  necessary  to 
maintain  product  fimction  and  integrity 
and  prevent  transmission  of 
conmumicable  disease,  until  it  is 
released  by  FDA. 

S1271.440    Ordars  of  ralantton,  recall, 
daatruction,  and  caaaation  of 
manufacturing. 

(a)  Upon  an  agency  finding  that  a 
human  cellular  or  tissue-based  product 
or  an  establishment  is  in  violation  of  the 
regulations  in  this  part,  an  authorized 
Food  and  Drug  Administration  (FDA) 
representative  may  take  one  or  more  of 
the  following  actions: 

(1)  Serve  upon  the  person  who 
distributed  the  hiunan  cellular  or  tissue- 
based  product  a  written  order  that  the 
product  be  recalled  and/or  destroyed,  as 
appropriate,  and  upon  persons  in 
possession  of  the  product  that  the 
product  shall  be  retained  until  it  is 
recalled  by  the  distributor,  destroyed,  or 
disposed  of  as  agreed  by  FDA,  or  the 
safety  of  the  product  is  confirmed; 

(2)  Take  possession  of  and/or  destroy 
the  violative  hiunan  cellular  or  tissue- 
based  product;  or 

(3)  Serve  upon  the  establishment  an 
order  to  cease  manufacturing  until 
compliance  with  the  regulations  of  this 
part  has  been  achieved. 

(b)  A  written  order  issued  under 
paragraph  (a)  of  this  section  will  state 
with  particularity  the  facts  that  justify 
the  order. 

(e)(1)  A  written  order  issued  under 
paragraph  (a)(1)  of  this  section  will 
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ordinarily  provide  that  the  human 
cellular  or  tissue-based  product  be 
recalled  and/or  destroyed  within  5 
working  days  fitjm  the  date  of  receipt  of 
the  order.  After  receipt  of  an  order 
issued  under  paragraph  (a)(1)  of  this 
section,  the  establishment  in  possession 
of  the  human  cellular  or  tissue-based 
product  shall  not  distribute  or  dispose 
of  the  product  in  any  manner  except  to 
recall  and/or  destroy  the  product 
consistent  with  the  provisions  of  the 
order,  under  the  supervision  of  an 
authorized  FDA  representative. 

(2)  In  lieu  of  paragraph  (c)(1)  of  this 
section,  other  arrangements  for  assuring 
the  proper  disposition  of  the  human 
cellular  or  tissue-based  product  may  be 
agreed  upon  by  the  person  receiving  the 
written  order  and  an  authorized  official 
of  FDA.  Such  arrangements  may 
include,  among  others,  providing  FDA 
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with  records  or  other  written 
information  that  adequately  assure  that 
the  human  cellular  or  tissue-based 
product  has  been  recovered,  processed, 
stored,  and  distributed  in  conformance 
with  this  part,  and  that,  except  as 
provided  under  §§  1271.65  and  1271.90, 
the  donor  of  the  cells  or  tissue  for  the 
product  has  been  determined  to  be 
suitable. 

(d)  A  written  order  issued  under 
paragraph  (a)(3)  of  this  section  will 
specify  the  regulations  with  which 
compliance  shall  be  achieved  and  will 
ordinarily  specify  the  particular 
operations  covered  by  the  order.  After 
receipt  of  an  order  issued  under 
paragraph  (a)(3)  of  this  section,  an 
establishment  shall  not  resume 
operations  without  prior  authorization 
of  an  authorized  official  of  FDA. 


(e)  Within  5  working  days  of  receipt 
of  a  written  order  for  retention,  recall, 
destruction,  and/or  cessation  (or  within 
5  working  days  of  the  agency's 
possession  of  a  human  cellular  or  tissue- 
based  product  under  paragraph  (a)(2)  of 
this  section),  the  recipient  of  the  written 
order  or  prior  possessor  of  such  product 
may  request  a  hearing  on  the  matter  in 
accordance  with  part  16  of  this  chapter. 
An  order  of  destruction  will  be  held  in 
abeyance  pending  resolution  of  the 
hearing  request. 

Dated:  August  29,  2000. 
Jane  E.  Henney, 
Commissioner  of  Food  and  Drugs. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  01-447  Filed  1-5-01;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  8, 
2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Ocean  and  coastal  resource 

management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  published  12- 
8-00 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Organization  and  general 

functions;  published  1-8-01 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 
WeatherJzation  assistance 
program  for  low-income 
persons;  published  12-8- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Off-site  waste  and  recovery 
operations;  technical 
corrections;  published  1-8- 
01 
Air  programs: 
Stratospheric  ozone 
protection — 

Essential  use  allowances; 
allocation;  published  1- 
8-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  12-7-00 
Superfund  program:   . 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  11-9- 
00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  television 
broadcasting: 

Broadcast  and  cat>le  EEC 
rules  and  policies 
Clarification;  published  12- 
8-00 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 

related  products: 

Animal  Drug  Availability  Act; 
veterinary  feed  directive 
Implementation;  published 
12-8-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Housing  programs: 
Uniform  physical  condition 
standards  and  physical 
inspection  requirements; 
insured  and  assisted 
properties  assessment; 
administrative  process; 
published  12-8-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Documents  incorporated  by 
reference;  update 

API  Specification  14A, 
Tenth  Edition 
(subsurface  safety  valve 
equipment);  published 
12-8-00 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
New  dosimetry  technology; 
licensee  use  of  personnel 
dosimeters  requiring 
processing  by  accredited 
processors;  published  10- 
24-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Louisiana;  published  12-28- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  published  12-4-00 
Boeing;  published  12-4-00 
Domler;  published  12-4-00 
McDonnell  Douglas; 
published  12-4-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  grown  in — 
Califomia;  comments  due  by 
1-19-01;  published  1-4-01 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  anirnal 
products: 

Horses  from  contagious 
equine  meritis  (CEM)- 
affected  countries — 
Oregon;  receipt 
authorization;  comments 
due  by  1-17-01; 
published  12-18-00 
Horses,  ruminants,  swine, 
and  dogs:  inspection  and 
treatment  for  screwworm; 
comments  due  by  1-12- 
01;  published  11-13-00 
Spain;  Spanish  Pure  Breed 
horses;  comments  due  by 
1-16-01;  published  11-16- 
00 
User  fees: 
Veterinary  sendees — 
Permit  applications; 
comments  due  by  1-12- 
01;  published  11-13-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
National  school  lunch  and 
child  and  adult  care  food 
programs.  State 
administrative  expense 
funds,  arKJ  free  and 
reduced  price  meals  and 
free  milk  in  schools- 
Afterschool  care 
programs;  snacks 
reimbursement; 
comments  due  by  1-9- 
01;  published  10-11-00 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
National  Voluntary  Laboratory 
Accreditation  Program; 
operating  procedures; 
comments  due  by  1-8-01; 
published  11-7-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Alaska  Commercial 

Operator's  Annual 

Report;  reporting  and 

recordkeeping 

requirements;  comments 

due  by  1-16-01; 

published  12-14-00 
Paclfk:  halibut  and 

sat)lefish;  comments 

due  by  1-16-01; 

published  12-14-00 


Atlantk:  coastal  fisheries^ 

American  k>bster; 
comments  due  by  1-9- 
01;  published  11-28-00 
Attantk:  highly  migratory 

species— 

Atlantk:  t)luefin  tuna; 
comments  due  t>y  1-16- 
01;  published  12-21-00 

Pelagk:  longline  fishery; 
sea  turtle  protectkxi 
measures;  comments 
due  by  1-8-01; 
published  10-13^X) 

Northeastem  United  States 
fisf>eries — 

Atlantk:  herring;  comments 
due  by  1-10-01; 
published  12-11-00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Florida  Keys  Natkxiai 
Marine  Sanctuary,  FL; 
boundary  expanskxi; 
comments  due  by  1-8- 
01;  published  11-22-00 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  unifomrted 
servk»s  (CHAMPUS): 
Enuretic  devices,  breast 
reconstruction  surgery, 
Persons  with  DisatNlities 
Program  valkl 
autfK>rization  period,  and 
eariy  intervention  servk:es; 
comments  due  t)y  1-16- 
01;  published  11-15-00 
Federal  Acquisition  Regulatkxi 
(FAR): 

Preference  for  US-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

ENERGY  DEPARTMENT 

Acquisition  regulations: 

Management  and  operatirtg 
contracts;  patent 
regulations;  reviskxi; 
comments  due  by  1-16- 
01;  published  11-15-00 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Reriewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Electric  distribution 
transformers:  efficierK:y 
standards;  comments  due 
by  1-16-01;  published  12- 
1-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contract  quality 
requirements  rerrioved. 
and  technical  amendment; 
comments  due  by  1-19- 
01;  published  12-20-00 


IV 
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Air  poNutants.  hazardous; 
national  emission  standards: 

Municipal  solid  waste 

landfills;  comments  due 

by  1-8-01;  published  11-7- 

00 
Air  pollution  control: 
Operating  permits  programs; 

interim  approval  expiration 

dates;  revision;  comments 

due  by  1-19-01;  published 

12-20-00 
Air  programs: 
Outer  Continental  Shelf 

regulations — 

CaKfomia;  consistency 
update;  comments  due 
by  1-10-01;  published 
12-11-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

1-a^1;  published  12-8-00 
Arizona;  comments  due  by 

1-17-01;  published  12-18- 

00 
California;  comments  due  by 

1-16-01;  published  12-1&- 

00 
Cotorado;  comments  due  by 

1-19-01;  published  12-20- 

00 
Georgia;  comments  due  tiy 

1-17-01;  published  12-18- 

00 
Pennsytvania;  comments 

due  by  1-16-01;  published 

12-15-00 
Rhode  Island;  comments 

due  by  1-17-01;  published 

12-18-00 
Texas;  comments  due  by  1- 

19-01;  published  12-20-00 

Hazardous  waste  program 
auttKXizations: 

Alabama;  comments  due  by 
1-19-01;  published  12-20- 
00 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  1-18-01;  published 
12-4-00 
Exclusions:  comments  due 
by  1-19-01;  published 
12-5-00 
Exclusions;  correction; 
comments  due  by  1-19- 
01;  published  12-11-00 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-8-01;  published 
12-8-00 
Superrfund  program: 


National  oil  and  hazardous 
substances  contingency 
plan— 

htational  priorities  list 
update;  comnfients  due 
by  1-8-01;  published 
12-8-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Access  charges — 
Competitive  local 
exchange  carriers;  tariff 
ctrarge  reform; 
comments  due  l)y  1-11- 
01;  published  12-27-00 
Federal-State  Joint  Board 
on  Universal  Seonce — 
Non-rural  carriers; 
telephone  exchange 
transfers;  interim  hold- 
harmless  support 
phase-down;  comments 
due  by  1-17-01; 
published  12-18-00 
Mandatory  FCC  Registration 
Number,  adoption; 
comments  due  by  1-16- 
01;  published  12-15-00 
Satellite  communications — 
Fixed-Satellite  Service 
(FSS)  earth  stations 
and  terrestrial  fixed 
service  stations;  efficient 
use  and  sharing  of 
radio  spectrum: 
comments  due  t)y  1-8- 
01;  published  11-24-00 
Telecommunications  service 
quality  reporting 
requirements;  t>iennial 
regulatory  review; 
comments  due  by  1-12- 
01;  published  12-4-00 
Digital  television  stations;  table 
of  assignments: 
Florida;  comments  due  by 
1-16-01;  published  12-1- 
00 
Nevada;  comments  due  by 
1-16-01;  published  11-29- 
00 
South  Dakota;  con>ments 
due  by  1-16-01;  published 
11-29-00 
Virginia;  comments  due  by 
1-19-01;  published  11-30- 
00 
Wisconsin;  comments  due 
by  1-16-01;  published  11- 
30-00 
Radio  stations;  Xabte  of 
assignments: 

Arizona;  comments  due  by 
1-8-01;  published  11-29- 
00 
Colorado;  comments  due  by 
1-8-01;  published  12-18- 
00 
Oregon;  comments  due  by 
1-8-01;  published  11-29- 
00 


Wisconsin;  comments  due 
by  1-8-01;  published  11- 
30-00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Risk-based  capital: 
Market  risk  measure; 
securities  borrowing 
transactions;  comments 
due  by  1-19-01;  published 
12-5-00 
FEDERAL  HOUSING 
FINANCE  BOARD 
Practk»  and  procedure: 
Administrative  enforcement 
actions;  hearings  on 
record;  comments  due  by 
1-17-01;  published  12-18- 
00 
FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Mari<et  risk  measure; 
securities  borrowing 
transactions;  comments 
due  by  1-19-01;  publisfied 
12-5^X) 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 
Trans  fatty  ackte  in 
nutritkm  latseling, 
nutrient  content  claims, 
and  health  claims; 
comments  due  by  1-19- 
01;  published  12-5-00 
Medical  devk:es: 
Menstrual  tampons  labeling; 
change  from  junk>r  to  light 
absort>ency;  comments 
due  by  1-16-01;  published 
10-18-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Hnancing 
Administration 
Medicare  and  Medk:ak]: 
Hospital  conditions  of 
partKipation;  laboratory 
servk:es;  comments  due 
by  1-16-01;  published  11- 
16-00 
MedKare: 
Hospital  outpatient  services; 
prospective  payment 
system;  comments  due  by 
1-12-01;  published  11-13- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants: 


Grants  management 
regulations;  amendnr>ent8; 
comments  due  by  1-16- 
01;  published  11-15-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housir>g  Act  violations; 
sexual  harassment  cases; 
comments  due  by  1-12- 
01;  published  11-13-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildiifs  Service 
Endangered  and  threatened 
species 
Critrcal  habitat 
designations — 
Various  plants  from  Kauai 
and  Niihau,  HI; 
comments  due  by  1-8- 
01;  published  11-7-00 
Various  plants  from  Kauai 
and  Niihau,  HI; 
correctkw;  comments 
due  t>y  1-8-01; 
published  11-13-00 
Endangered  and  threatened 
species: 

Scotts  Valley  polygonum; 
comments  due  by  1-8-01; 
published  11-9-00 
Migratory  bird  permits: 
Fakx>nry  education  permits; 
review;  comments  due  by 
1-19-01;  published  11-20- 
00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  DCS  oil  and 
gas  leases;  comments 
due  by  1-9-01;  published 
12-15-00 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulatkins: 
Yellowstone  Natbnal  Parit, 
John  D.  Rockefeller,  Jr., 
Part(way,  and  Grand 
Teton  National  Pari<; 
snowmobile  and 
snowpiane  use;  limitations 
and  prohibitions; 
comments  due  by  1-17- 
01;  published  12-18-00 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.: 

SuKide  preventk)n  program; 
comments  due  by  1-12- 
01;  published  11-13-00 

LEGAL  SERVICES 
CORPORATION 

Regulations  review;  comment 
request;  comments  due  by 
1-8-01;  published  11-24-00 
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NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Preference  for  US-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Environment  and  publk: 
health  and  safety; 
comments  due  by  1-19- 
01;  published  12-5-00 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
'   level  radioactive  waste; 
Independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  1-8-01;  published  12-7- 
00 

PERSONNEL  MANAGEMENT 
OFRCE 

Excepted  service,  and  career 
and  career-conditional 
employment: 

Federal  Career  Infem 
Program;  staffing 
provisions;  comments  due 
by  1-16-01;  published  12- 
14-00 

Prevailing  rate  systems; 
comments  due  by  1-18-01; 
published  12-19-00 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  Express  Guaranteed 
services;  postal  rate 
changes;  comments  due 
by  1-6-01;  published  12- 
11-00  . 

Correction;  comments  due 
by  1-6-01;  published 
12-28-00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 


8(a)  business  development/ 
small  disadvantaged 
business  status 
determinations;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachussetts;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Temporary  flight  restrictions; 

comments  due  by  1-16- 

01;  published  11-16-00 
Ainworthiness  directives: 
Bell;  comments  due  by  1- 

16-01;  published  11-15-00 
Boeing;  comments  due  by 

1-8-01;  published  11-7-00 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  1-8-01; 

published  12-8-00 
Fairchild;  comments  due  by 

1-11-01;  published  12-5- 

00 

Groupe  Aerospatiale; 
comments  due  by  1-19- 
01;  published  12-14-00 
McDonnell  Douglas; 
comments  due  by  1-11- 
01;  published  11-27-00 
Robinson  Helicopter  Co.; 
comments  due  by  1-8-01; 
published  11-7-00 
Special  conditions — 
Sikorsky  Aircraft  Corp. 
Model  S-92  helicopters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Airworthiness  standards,  etc.: 
Transport  category 
airplanes — 
Thermal/acoustic 
insulation  materials; 


flammability  startdards; 
comments  due  by  1-18- 
01;  published  9-20-00 
Ainvorthiness  standards: 
Special  conditions— 
Eurocopter  France  Model 
EC-155  helicopters; 
comments  due  by  1-12- 
01;  published  11-28-00 
Class  D  airspace;  comments 
due  by  1-12-01;  published 
11-28-00 
CTass  D  and  Class  E 
airspace;  comments  due  by 
1-12-01;  published  11-28-00 
Class  E  airspace;  comments 
due  by  1-15-01;  published 
11-20-00 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Practice  and  procedure: 
Audit  appeals;  policy  and 
procedure;  comments  due 
by  1-16-01;  published  11- 
16-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel  system  integrity; 
comments  due  by  1-12- 
01;  published  11-13-00 
Occupant  crash  protection — 
Anthropomorphic  test 
dummy;  comments  due 
by  1-16-01;  published 
11-29-00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 
Commerce  in  explosives — 
Imported  explosive 
materials;  identification 
maricings;  comments 
due  by  1-12-01; 
published  11-13-00 

TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currency 

Risk-based  capital: 


Maritet  risk  nteasure; 
securities  bonowing 
transactions;  comments 
due  by  1-19-01;  published 
12-5-00 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
servk:es: 

Federal-State  funds 
transfers;  mles  and 
procedures;  comnr>ents 
due  by  1-10-01;  published 
10-12-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 
Estate  tax  return  (Fonm 
706);  automatic  6-month 
extension  to  file; 
comments  due  by  1-18- 
01;  published  10-20-00 

Income  taxes,  etc.: 

Information  reporting 
requirements — 

payments  made  on  behalf 
of  another  person, 
payments  to  joint 
payees,  and  payments 
of  gross  proceeds  from 
sales  involving 
investment  advisers; 
comments  due  by  1-17- 
01;  published  10-17-00' 
Income  Taxes: 

Corporations;  liability 
assumptions  in  certain 
corporate  trarisactions; 
hearing;  comments  due 
by  1-10-01;  published  1-4- 
01 

Income  taxes: 

Principal  residence  sale  or 
exchange;  exclusion  of 
gain;  comments  due  by  1- 
8-01;  published  10-10^00 

Procedure  and  administration: 
Pension  and  empkjyee 
benefit  trusts,  and  other 
trusts:  classificatk>n; 
comments  due  by  1-10- 
01;  published  10-12-00 
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LIST  OF  PUBLIC  LAWS 

This  completes  the  listing  of 
put)<ic  laws  enacted  during  ttie 
second  session  of  the  106th 
Congress.  It  may  be  used  In 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http-7/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

The  Kst  wiN  resume  wtien  bills 
are  enacted  into  put>lic  law 
during  the  next  session  of 
Congress.  A  cumulative  list  of 
Public  Laws  will  be  published 
in  the  Federal  Register  on 
Tuesday,  Januaiy  16,  2001. 


H.R.  552a/P.L.  106-€68 

Omnitxjs  Indian  Advancement 
Act  (Dec.  27,  2000;  114  Stat. 
2868) 

H.R.  564(VP.L.  106-568 
American  Homeownership  and 
Economic  Opportunity  Act  of 
2000  (Dec.  27,  2000;  114 
Stat.  2944) 

S.  2943/P.L.  1 06-670 
/Assistance  for  International 
Malaria  Control  Act  (Dec.  27. 
2000;  114  Stat.  3038) 
H.R.  207/P.L.  1 06-671 
Federal  Physicians 
Comparability  Allowance 
/Amendments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 
H.R.  2816/P.L.  106-572 
Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  339W.L.  106-573 
Installment  Tax  Correction  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  402(VP.L  106-574 
To  autfMxize  tfie  addition  of 
land  to  Sequoia  IMational  Park, 
and  for  other  purposes.  (Dec. 
28.  2000;  114  Stat.  3062) 
H.R.  46S6/P.L.  106-575 
To  auttKXize  the  Forest 
Service  to  convey  certain 


lands  in  the  Lake  Tahoe 
Basin  to  the  Washoe  County 
Sdvx)!  District  for  use  as  an 
elementary  school  site.  (Dec. 
28,  2000;  114  Stat.  3063) 

S.  1761/P.L.  106-576 

Lower  Rio  Grande  Valley 
Water  Resources  Conservatkx) 
and  Improvement  Act  of  2000 
(Dec.  28.  2000;  114  Stat. 
3065) 

S.  274aP.L.  106-577 

To  establish  the  California 
Trail  Interpretive  Center  in 
Elko,  Nevada,  to  facilitate  ttie 
interpretation  of  the  history  of 
deveiopment  and  use  of  trails 
in  the  settling  of  the  western 
portkxi  of  the  United  States, 
and  for  other  purposes.  (Deo. 
28.  2000;  114  Stat.  3068) 

S.  2924;P.L.  106-678 

Internet  False  Identificatton 
Prevention  /Vet  of  2000  (Dec. 
28.  2000;  114  Stat.  3075) 

S.  3181/P.L.  106-579 

NatkxwU  Moment  of 
Remembrance  Act  (Dec.  28. 
2000;  114  Stat.  3078) 

H.R.  179S/P.L  106-680 

r4atk>nal  Institute  of  Biomedical 
Imaging  and  Bk)engineering 


Establishn^ent  /Vet  (Dec.  2d, 
2000;  114  Stat.  3088) 

Last  List  December  29.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notlfkation  servKe  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
puWaws-l.html  or  send  E-mail 
to  Iistaerv9listserv.g8a.gov 
with  the  foflowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


PENS  will  resume 
sennce  when  bills  are  enacted 
into  law  during  the  next 
sesskm  of  Congress.  This 
sennce  is  strictly  for  E-mail 
notifcatkm  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specifk: 
inquiries  sent  to  this  address. 
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CFR  CHECKUST 


THie 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  ananged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printino 
Office.  ^ 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Offwe's  GPO  Access  Sen/ice  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  infonnation  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  F/VX  your 
charge  orders  to  (202)  512-2250. 

TW*  Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-03WXXD01-3) 6.50        Apr.  1,  2000 

3  (1997  Compilation 

and  Parts  100  and 

101)  (869-042-00002-1) 22.00 

♦  ••. (869-042-00003-0) 8.50 

5  Parts: 

1-699 (869-042-00004-8)  .. 

700-1199 (869-042-00005-6)  .. 

1200-£nd,  6  (6 
Reserved) (869-042-00006-4)  .. 


43.00 
31.00 


'Jan.  1,2000 
Jan.  1,2000 

Jan.  1,  2000 
Jan.  1,2000 


48.00  Jan.  1,  2000 
7  Parts: 

1-26 (869-042-00007-2) 28.00  Jan.  1,  2000 

27-42  (869-042-00008-1) 35.00  Jan.  1,  2000 

53-209 (869-042-00009^) 22.00  Jan.  1  2000 

210-299 (869-042-0001 0-2) 54.00  Jan.  1,  2000 

300-399 (869-042-0001 1-1) 29.W  Jan.  1,  2000 

40O-699 (869-042-00012-9) 41.00  Jan.  1,  2000 

700-899 (869-042-00013-7) 37.00  Jan.  1,  2000 

900-999 (869-042-00014-5) 46.00  Jan.  1,  2000 

1000-1199  (869-042-00015-3) 18.00  Jan.  1,  2000 

1200-1599  (869-042-000  lfr-1) 44.00  Jan.  1,2000 

1600-1899  (869-042-00017-0) 61.00  Jan.  1,  2000 

1900-1939  (869-042-00018-8) 21.00  Jan.  1,  2000 

1940-1949  (869-042-00019-6) 37.00  Jan.  1,  2000 

1950-1999  (869-042-00020-0) 38.00  Jan.  ].  2000 

200O-End (869-042-00021-8) 31.00  Jan.  1,  2000 


8  , (869-042-O0022-6) 

9  Parts: 

1-199  (869-042-00023-4) 

20O-€nd  (869-O42-00024-2) 

10  Parts: 

1-50  (869-042-00025-1) 

51-199 (869-042-00026-9) 

200-499 (869-042-00027-7) 

500-€nd  (869-042-00028-5) 

11  (869-042-00029-3) 

12  Parts: 

1-199  (869-042-00030-7)  . 

200-219 (869-042-00031-5)  . 

220-299 (869-042-00032-3)  . 

500-499 (869-042-00033-1)  . 

500-599 (869-042-00034-0)  . 

60O-€nd  (869tO42-00035-8)  . 

13  (869-042-00036-6)  . 


41.00        Jan.  1,2000 


46.00 
44.00 

46.00 
38.00 
38.00 
48.x 

23.00 


18.00 
22.00 
45.00 
29.00 
26.00 
53.00 


Jan.  1,  2000 
Jan.  1,2000 

Jan.  1,2000 
Jan.  1,  2000 
Jan.  1,  2000 
Jan.  1,  2000 

Jan.  1,  2000 


Jan.  1,  2000 
Jan.  1.2000 
Jan.  1,  2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,  2000 


Stock  Number 


14  Parts: 

1-59  (869-042-00037HJ) 58.00 

60-139  ..._ (869-042-00038-2) 46.00 

140-199 (869-03W)0039-1) 17.00 

200-1 199 (869-042-00040-4) 29.00 

1200-End (869-042-00041-2) 25.00 

15  Parts: 

0-299  (869-042-00042-1)  .. 

30O-799 (869-042-00043-9)  .. 

800-£nd  (869-042-00044-7)  . 


16  Parts: 

0-999  (869-042-00045-5)  . 

1000-End (869-042-00046-3)  . 

17  Parts: 

1-199  (869-042-00048-0)  . 

200-239 (869-042-00049-*)  . 

240-£nd  (869-042-00050- 1)  .. 

18  Parts: 

1-399  (869-042-00051-0)  .. 

400-£nd  (869-042-00052-8)  .. 

19  Parts: 

1-140  (86W)42-00053-6)  .. 

141-199 (869-042-00054-4)  .. 

200-£nd  (869-042-00055-2)  .. 

20  Parts: 

1-399  (869-042-00056-1)  .. 

400-499 (869-042-00057-9)  .. 

500-£nd  (869-042-00058-7)  .. 

21  Parts: 

1-99  (869-042-00059-5) 26.00 

100-169 (869-042-0006O-9) 30.00 

170-199 (869-042-00061-7) 29.00 

200-299 (869-042-00062-5) 13.00 

20.00 
31.00 
10.00 
38.00 
15.00 


28.00 
45.00 
26.00 

33.00 
43.00 

32.00 
38.00 
49.00 

54.00 
15.00 

40.00 
40.00 
20.00 

33.00 
56.00 
58.00 


54.x 
31.x 

29.x 


40.x 
37.x 
20.x 
46.x 
18.x 


300-499 (869-042-00063-3) 

500-599 (869-042-00064-1) 

600-799 (869-038-00065-0) 

800-1299 (869-042-00066-8) 

1300-End (869-042-00067-6) 

22  Parts: 

1-299  (869-042-00068-4) 

300-£nd  (869-042-00069-2) 

23  (869-042-0X70-6) 

24  Parts: 

0-199  (869-042-0X71-4)  . 

200^99 (869-042-0X72-2)  . 

500-699 (869-042-0X73-1)  . 

700-1699 (869-042-0X74-9)  . 

1700-£nd (869-042-0X75-7)  . 

25  (869-042-0X76-5)  . 

26  Parts: 

§§1.0-1-1.60  (869-042-0X77-3) 31.X 

§§  1.61-1.169 (869-042-0X78-1) 56.X 

§§  1.170-1.3X (869-042-0X79-0) 38.X 

§§1.301-1.4X (869-042-00080-3) 29.X 

§§1.401-1.440 :...  (869-042-00081-1) 47.X 

§§1.441-1.5X  (869-042-00082-0)  36.X 

§§  1 .501-1 .640 (869-042-00083-8) 32.X 

§§  1.641-1.850 (869-042-00084-6) 41.X 

§§1.851-1.907  (869-042-00085-4) 43.X 

§§  1.908-1. 10X  (869-042-00086-2) 41.X 

§§I.1X1-1.14X  (869-042-00087-1) 45.X 

§§  1.1401-£nd  (869-042-00088-9) 66.X 

45.x 
31.x 
18.x 
23.x 
43.x 
12.x 


Jan.  1,20X 
Jan.  1.20X 
*Jan.  1,  20X 
Jan.  1.20X 
Jan.  1,20X 

Jon.  1.2000 
Jan.  1.20X 
Jan.  1.  20X 

Jan.  1,  20X 
Jan.  1.20X 

Apr.  1.20X 
Apr.  1,20X 
Apr.  I,20X 

Apr.  1,20X 
Apr.  1,20X 

Apr.  1.  20X 

Apr.  1,20X 
Apr.  1,20X 

Apr.  1,20X 
Apr.  1,20X 
Apr.  1.20X 

Apr.  1,20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1,20X 
Apr.  1,20X 
Apr.  1,20X 
Apr.  1,20X 
Apr.  1.20X 

Apr.  1,20X 
Apr.  1,20X 

Apr.  1,20X 

Apr.  1.  20X 
Apr.  1.20X 
Apr.  1,20X 
Apr.  1,20X 
*Apr.  1,20X 


35.x       Jan.  1,20X 


2-29  (869-042-00089-7) 

30-39  (869-042-00090-1) 

40-49  (869-042-00091-9) 

50-299 (869-042-00092-7) 

300^99 (869-042-00093-5) 

500-599 (869-042-00094-3) 

600-£nd  (86W)42-00095-1) 12.X        Apr.  1,2666 

27  Parts: 

1-199  


52.x        Apr.  1,20X 


Apr.  1.20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1,20X 
Apr.  ),20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1,20X 
Apr.  1.20X 
Apr.  1,20X 
Apr.  t.20X 
Apr.  1,  20X 
Apr.  1.20X 
Apr.  1.20X 
Apr.  1.20X 


.  (869-042-00096-0) 59.X        Apr.  I,  20X 


Vlll 
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Slock  Numbar 

(869-042-00097-8) 18.00 


TWa 

200-€nd  

28  PartK 

0-42           (869-042-00098-6) 43.00 

43.end  (869-042-00099-4)  36.00 

29  Parts: 

0-99      (869-O42-0O10O-1) 33.00 

100^99 (869-042-00)01-0) 14.00 

500-899 (869-042^)0102-8) 47.00 

900-1899 (869-042-00103-6) 24.00 

1900-1910  (§§1900  to 

1910.999)  (869-042-OOlOM) 46.00 

1910  (§§  1910.1000  to 

end)  (869-042-00105-2) 28.00 

1911-1925  (869-042-00106-1) 20.00 

1926       (869-042-00107-9) 30.00 

1927-€nd (869-042-00108-7) 49.00 

1-199   ...'. (869^042-00109-5) 38.00 

20O-699 (869^)42-001 10^ 33.00 

700-€nd  (869-042-001 1 1-7) 39.00 

0-199 (869-042-001 12-5) 23.00 

200-€nd  (869-042-001 13-3) 53.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II ™ 19.00 

1-39,  Vol.  Ill 1«00 


51.00 
62.00 
35.00 
25.00 
31.00 
32.00 


1-190  (869-042-001 1*-1) 

191-399 (869-042-00115-0) 

400-629 (869-042-00116-8) 

630-699 (869O42-00117-6) 

700-799 (869-042-001 18^) 

dOO-€nd  (869-042-00119-2) 

1-124 (869-042-00120-6) 35.00 

125-199 (869-042-00121-4) 45.00 

200-€nd  (869-042-00122-5) 36.00 

34  Parts: 

1-299  (869-042-00123-1) 31.00 

300-399 (869-042-00124-9) 2&J0O 

400-End  (869-042-00125-7) 54.00 


Revision  Date 
Apr.  1,2000 

July  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 

AJuly  1,2000 

«July  1.2000 
July  1,2000 

«July  1,2000 
July  1,2000 

July  1,2000 

'  July  1,  2000 

July  1,2000 

July  1,2000 
July  1,2000 

2July  1,  1984 
2July  1,  1984 
2July  1,  1984 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 


Title 


Stocic  Number 


35  (869^)42-00126-5) 10.00  July  1,  2000 

1-199  (869-042-00127-3) 24.00  July  1,  2000 

200-299 (869-042-00128-1) 24D0  July  1,  2000 

300-End  (869-042-00129-0) 43.00  July  1,  2000 

37  (869-042-00130-3) S2J0O  July  1, 2000 

38  Parts: 

0-17  (869O42-00131-1) 40.00  July  1,2000 

18-€nd  (869-042-00132-0) 47.00  July  1,  2000 

39  (869-042-00133-8) 28.00  July  1,  2000 

40  Parts: 

1-49  (869-042-00134-6) "37.00  July  1,  2000 

50-51  (869-O42-00135-4) 28.00  July  1,  2000 

52  (52.01-52.1018) (869-042-00136-2) 36.00  July  1,  2000 

52  (52.1019-€fKJ)  (869-042-00137-1) 44.00  July  1,  2000 

53-59  (869^042^)0138-9) 2\jaO  July  1,  2000 

60       (869-042-00139-7) 66.00  July  1,2000 

61-62  (869-042-00140-1) 23JJ0  July  1,2000 

63(63.1-63.1119) (869-042-00141-9) 66J0D  July  1.  2000 

63  (63.1200-€nd)  (869-042-00142-7) 49.00  July  1,  2000 

64-71  (869-042-00143-5) 12.00  July  1,  2000 

72-60  (869-042-00144-3) 47J)0  July  1,  2000 

81-85  (869-042-00145-1) 36J)0  July  1,  2000 

86  (869-042-00146-0) 66.00  July  1,  2000 

87-135 (869-042-00146-8) 66.00  July  1,  2000 

136-149 (869-042-00148-6) 42.00  July  1,  2000 

150-189 (869-042-00149-4) 38.00  July  1,  2000 

190-259 (869-042-00150-8) 25.00  July  1,  2000 


260-265 (869-042-00151-6) 36.00 

266-299 (869-042-00152-4) 35.00 

300-399 (869-042-00153-2) 29.00 

400-424     (869-042-00154-1) 37.00 

425-699 (869-042-00155-9) 48.00 

700-789 (869-042-00156-7) 46.00 

790-End  (869^)42-00157-5) 23.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1, 1-1 1  to  ApperKSx,  2  (2  Reserved) 13.00 


3-6 

7  ... 

8  ... 

9  ... 
10-17 


14.00 
6.00 
4.50 

13.x 
9.50 


18,  Vol.  I,  Ports  1-5  1300 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  1300 

1-100 (869-042-00158-3) 15.00 

101     (869-042-00159-1) 37.00 

102-200 (869-042-00160-5) 21.00 

201-€r)d  (869-042-00161-3) 16.00 

42  Parts: 

1-399    (869-038-00162-4) 36.00 

400-429 (869-038-00163-2) 44.00 

430-End  :.„ (869-038-00164-1) 54.00 

43  Parts: 

1^999  (86W)42-00165-6) 45.W 

1000-end  (869-038-O0166-7) 47.00 

44  (869-038-00167-5) 28.00 

45  Parte: 

1-199  (869-042-08168-1) 50.00 

200-499 (869-038-00169-1) 16.00 

500-1 199 (869-042-00170-2) 45.00 

120O-£nd (869-038-00171-3) 40.00 

46  Parte: 

1-40 (869-038-00172-1) 27.00 

41-69  (869-038-00173-0) 23.00. 

70-89  (869-038-00174-8) 8.00 

90-139  (869-042-00175-3) 41.00 

140-155 (869-038-00176-4) 15.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-1) 27.00 

200-499 (869-038-00179-9) 23.00 

500-£nd  (869-042-00180-0) 23.00 

0-19  .'. (869-038-00181-1) 39.00 

20-39  (869-O42-00182-6) 41.00 

40-69  (869-038-00183-7) 26.00 

70-79  (869-038-00184-5) 39.00 

80-€nd (869-042-00185-1) 54.00 

48Criaplsrs: 

1  (Ports  1-51)  (869-038-00186-1) 55.00 

1  (Ports  52-99)  (869-038-00187-0) 30.00 

2  (Ports  201-299) (869-03^-00188-8) 36.00 

3-6  (869-038-00189-3) 40.W 

7-14  (869-038-00190-0) 35.00 

15-28  (869-038-00191-8) 36.00 

29^^nd  (869-038-00192-6) 25.00 

49  Parts: 

1-99  (869-038-00193-4) 34.00 

100-185 (869-038-00194-2) 53.00 

186-199 (869-038-00195-1) 13.00 

200-399 (869-038-00196-^) 53.00 

400-999 (869-038-00197-7) 57.00 

lOOO-l  199  _ (869-042-00198-2) 25.00 

1200-End (86W)42-00199-1) 21.00 

50  Parte: 

1-199  (869-O38-00200-1) 43.00 

200-599 (869-O42-00201-6) 35.00 


Revision  Date 

July  1,  2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
«July  1,2009 

3July  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

^  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

July  1,2000 

July  1,2000 

July  1,2000 

July  1,2000 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1.  1999 

Oct.  1,2000 
Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  2000 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  2000 

Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,  2000 

Oct.  1,  1999 
Oct.  1,2000 
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■rata                                  stock  Number  Price       Revision  Dale 

«00-End  (869-038-O0202-7) 37.00       Oct.  1,  1999 

CFR  Index  and  Findings 
Aids (869-042-00047-1) 53.00        Jon.  1,  2000 

Coniplete  1999  CFR  set 951.00  1999 

Microfiche  CFR  Edition: 

Subscription  (mailed  OS  issued)  290.00  1999 

Individuol  copies 1.00  1999 

Complete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  moiling)  264.00  1996 

'  Because  frtte  3  is  on  annual  compikition,  ttw  volume  and  al  previous  volumes 
*oulcl  be  retained  as  o  permanent  reference  source. 

»Tt»  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  Hie  ful  text  of  the  Defense  Acquisition  Regukitions 
n  Parts  1-39,  constit  ftie  ft»ee  CFR  volumes  issued  as  of  July  1,  1984,  confainna 
nwse  ports.  ^ 

'Ttw  JUy  1,  1985  edition  of  41  CFR  Ctiqpters  1-100  contains  0  note  only 
for  Ctwplers  1  to  49  inclusive.  For  tt>e  ful  text  of  procurement  regukitions 
in  Ct>apfers  1  to  49,  consult  Itie  eleven  CFR  volumes  issued  as  of  July  1 
J  984  containing  \hose  ctwpters. 

*No  amendments  to  ttiis  volume  were  promulgated  during  ttw  period  January 
1,  1999,  ttirougti  January  1,  2000.  Ttie  CFR  volume  issued  as  of  Janjary  1 
1999  sfxxjW  be  retained. 

'No  amendments  to  this  vokjme  were  promulgated  during  the  period  AprI 
1,  1999,  through  Apri  1,  2000.  The  CFR  vokjme  issued  as  of  April  1,  1999  shoukj 
be  retained. 

*^k>  amendments  to  this  vohjrrte  were  promulgated  during  the  perkxl  July 
1,  1999,  through  July  1,  2000.  The  CFR  volume  issued  as  of  JUy  1,  1999  shouW 
be  retained.. 


IX 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  3  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


Oldar  ProcMaing  Coda: 

♦6216 


r  ^  ^ 


Charge  your  order. 
It's  Easyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress.  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular^omestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Checlt  Payable  to  the  Superintendent  of  Documents 
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Presidential  Documents 


Presidential  Determination  No.  01-08  of  December  27,  2000 

Determination  Pursuant  to  Section  523  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropria- 
tions Act,  2001  (Public  Law  106-429) 


(FR  Doc.  01-724 
Filed  1-6-01;  8:45  am) 
Billing  code  4710-10-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  523  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  2001  (Public  Law  106-429),  I  hereby 
certify  that  withholding  from  international  financial  institutions  and  other 
international  organizations  and  programs  funds  appropriated  or  otherwise 
made  available  pursuant  to  that  Act  is  contrary  to  the  national  interest. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


IXltUAfUOA  <PtV^iod^^^;k/^ 


THE  WHITE  HOUSE, 
Washington,  December  27,  2000 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txx)ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTME^f^  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  770 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utiitties  Service 

Farm  Service  Agency 

7  CFR  Parts  1823, 1902, 1951,  and  1956 
RIN  0560-AF43 

Loans  to  Indian  Trit)es  and  Tribal 
Corporations 

AGENCY:  Farm  Service  Agency,  Rural 
Housing  Service,  Rural  Business- 
Cooperative  Service,  Rural  Utilities 
Service,  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  consolidates  and 
revises  the  hidian  Tribal  Land 
Acquisition  Program  (ITLAP) 
regulations.  The  rule  eliminates  the 
reserve  requirement  and  the  waiver  of 
sovereign  immunity  for  all  new  loans; 
allows  borrowers  to  use  the  loan  reserve 
accounts  as  either  an  extra  pa)mient  on 
their  loans  to  the  Farm  Service  Agency 
(FSA)  or  for  other  tribal  needs;  provides 
borrowers  additional  servicing  options; 
allows  ITLAP  funds  to  be  used  for 
certain  refinancing  activities;  expands 
the  uses  borrowers  may  make  of  land 
purchased  with  ITLAP  funds;  requires 
ITLAP  loan  applications,  in  most  cases, 
to  include  a  copy  of  the  borrower's 
option  to  purchase  the  land;  and 
provides  for  subsequent  loans  to  be 
made  to  ITLAP  borrowers. 
EFFECTIVE  DATE:  February  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
West,  Senior  Loan  Officer,  Farm  Loan 
Programs,  Loan  Servicing  and  Property 
Management  Division,  Farm  Service 


Agency,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0523,  Washington, 
DC  20250-0523,  telephone  (202)  690- 
4008,  facsimile  (202)  690-0949, 
electronic  mail: 
gwest@wdc.usda.fsa.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  under  E.O.  12866  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
imdersigned  has  determined  and 
certified  by  signatvu-e  of  this  docimient 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Thus,  large  entities  are  subject 
to  these  rules  to  the  same  extent  as 
small  entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  performed. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  issuing  agency  has  determined  that 
this  action  does  not  affect  the  quality  of 
human  environment,  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule. 

Executive  Order  12372 

For  reasons  set  forth  in  the  Notice 
related  to  7  CFR  part  3015,  subpart  V 
(48  FR  29115,  June  24,  1983),  the 
programs  within  this  rule  are  excluded 
from  the  scope  of  E.O.  12372,  which 


requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  The  rule  does  not  add  any 
new  significant  loan  making  criteria,  but 
changes  the  format  of  the  regulation  in 
compliance  with  efforts  to  streamline 
our  loan  making  and  loan  servicing 
criteria. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any  1 
year.  When  a  rule  contains  such 
mandates,  section  205  of  the  UMRA 
requires  agencies  to  prepare  a  written 
statement,  including  a  cost  benefit 
assessment,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  such  expenditures  for  State, 
local,  or  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector^ 
UMRA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates,  as  defined  under  TiUe  11  of 
the  UMRA,  for  State,  local,  and  Tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Paperworic  Reduction  Act  of  1995 

The  Agency  announced  its  intent  to 
obtain  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
information  collections  established 
under  7  CFR  part  770  under  a  new  OMB 
control  niunber  in  the  notice  of 
proposed  rule  (64  FR  59131).  No 
comments  were  received  from  the 
pubUc  regarding  the  proposed 
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information  collections  and  the  Agency 
has  requested  OMB  approval. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance. 

10.421— hidian  Tribes  and  Tribal 
Corporation  Loans. 

Discussion  of  the  Comments  on  the 
Proposed  Rule 

On  November  2, 1999,  the  Rural 
Housing  Service,  Rural  Business- 
Cooperative  Service,  Rival  Utilities 
Service,  and  the  Farm  Service  Agency 
published  a  Proposed  Rule  (64  FT? 
59131)  requesting  comments  regarding 
proptosed  changes  to  ITLAP.  On  March 
31,  2000,  an  extension  to  the  comment 
period  was  published.  In  response  to  the 
request  for  public  comment,  29 
comments  were  received.  The 
breakdown  of  the  five  groups  and  or 
individuals  who  commented  were: 
Three  Native  American  tribes,  one 
individual  and  one  Federal  Government 
agency. 

Four  comments  were  received 
regarding  the  cancellation  of  ITLAP 
debt.  One  comment  opposed  reducing 
or  canceling  any  ITLAP  debt  that  is  fully 
secured  and  collectable  because  (1)  The 
Federal  Government  has  an  affirmative 
responsibility  to  collect  such  debt  and 
to  not  take  that  action  turns  the  loans 
into  grants  and  (2)  it  would  violate  the 
appropriations  process.  Three 
comments  supported  the  cancellation  of 
debt  in  some  unspecified  form,  or 
supported  a  broad  based  cancellation  of 
the  debt.  In  response  to  the  comment 
that  the  Agency  not  reduce  any  ITLAP 
debt  that  is  fully  secured  and 
collectable,  these  loans  are  based  upon 
the  value  of  the  land  purchased  and  not 
the  general  assignment  of  income  that  is 
generally  subordinated  by  the  tribe  to 
the  Agency  to  seciue  repayment.  The 
general  assignment  of  funds  comes  from 
all  tribal  sources  and  not  just  the 
income  generated  from  the  land.  So 
while  the  repayment  is  seciued  by  the 
assigmnent,  many  loans  are  in  fact  not 
fully  collateralized  based  upon  the 
value  of  the  land.  It  is  the  intent  of  the 
Agency  in  the  final  rule  in  situations 
where  certain  tribal  economic  impact 
Actors  are  extreme  to  provide  a 
mechanism  for  debt  reduction,  thereby 
reducing  tribal  payments  to  be  more  in 
line  with  the  value  of  the  lands 
purchased  with  these  loan  funds. 

Also,  while  we  agree  that  the  Federal 
Government  has  an  affirmative 
responsibility  to  collect  its  legitimate 
debts  in  accordance  with  various 
statutes,  the  Federal  Government  also 
has  an  affirmative  responsibility  to 


manage  its  loan  programs  in  a  manner 
that  takes  into  consideration  economic 
realities  and  circumstances  beyond  the 
control  of  participants  in  its  loan 
programs.  The  Agency  is  not  turning 
loans  into  grants  but  simply  providing 
options  for  loan  restructuring  and  debt 
relief  for  those  who  qualify.  Providing 
such  measures  is  consistent  with  actions 
taken  to  provide  assistance  to  all 
program  applicants  in  other  Federal 
loan  programs.  However,  the  Agency 
has  determined  that  it  will  limit  the 
term  of  restructured  loans  to  remain 
within  the  maximum  4D-year  term  to 
help  balance  the  needs  of  tribes  for 
relief  from  economic  hardship  with  the 
need  to  protect  the  financial  integrity  of 
government  loan  programs. 

In  response  to  tne  comments  that 
suggested  the  Agency  adopt  a  policy  of 
canceling  ITLAP  debt,  the  Agency 
cannot  justify  the  simple  cancellation  of 
ITLAP  debt  with  respect  to  the 
program's  current  borrowers  or  futxire 
borrowers.  Such  an  action  would  be 
inconsistent  with  the  intent  of  the 
program,  which  is  to  provide  credit  to 
Native  American  tribes  for  the  purchase 
of  reservation  land.  When  Congress 
amended  the  ITLAP  legislation  in  1989 
(sec.  303  of  Pub.  L.  101-82)  to  authorize 
debt  relief,  it  tied  such  relief  to  changes 
in  the  value  of  the  land.  In  this 
amendment,  Congress  did  not  suggest  or 
encourage  the  Agency  to  use  its  debt 
settlement  authorities  to  provide  broad 
debt  relief.  While  comments  to  the 
proposed  regulations  did  suggest  new 
eligibility  criteria  and  specifics  on  debt 
reduction,  which  are  addressed  here, 
none  of  the  comments  provided  specific 
criteria  to  support  when  complete 
cancellation  of  debt  should  take  place. 
Also,  providing  such  relief  could 
jeopardize  the  future  of  ITLAP  because, 
at  a  minimum,  if  such  relief  is  not 
clearly  limited,  it  could  substantially 
increase  the  projected  costs  for  futxue 
ITLAP  loans.  The  increased  loan  losses 
would  mean  that  under  the  Credit 
Reform  Act  of  1990,  the  cost  of  loans 
would  increase  which  would  result  in 
the  Agency  having  less  program  loan 
funding  available  for  such  loans,  even  if 
the  appropriation  level  of  the  program 
remains  unchanged.  The  decreased 
funding  would  have  a  negative  impact 
on  ITLAP  applicants.  Therefore,  the 
Agency  has  concluded  at  this  point  that 
the  proposal  of  broadly  canceling  ITLAP 
debts  will  not  be  implemented. 

Three  respondents  submitted 
comments  regarding  the  methodology 
and  eligibility  for  reducing  the  principal 
amoimt  of  the  outstanding  ITLAP  debt 
to  the  present  value  of  expected  future 
annual  rental  value  of  the  land 
purchased  with  ITLAP  loan  funds  and 


setting  the  annual  ITLAP  loan  payment 
at  the  annual  rent  received  or  that  could 
be  received  from  this  land.  Two  of  these 
comments  stated  that  the  principal 
balance  of  such  loans  should  be  reduced 
to  the  present  value  of  future  aimual 
rents  that  could  be  generated  on  the 
land  purchased  with  loan  funds.  Two 
comments  supported  the  concept  that 
loan  payments  should  be  adjusted  to 
equal  rental  income  received  from  land 
piuchased  with  loan  funds.  In  addition, 
one  comment  suggested  that  eligibiUty 
for  debt  relief  be  tied  to  the  unusually 
high  rates  of  unemployment 
encountered  on  Native  American 
reservations.  Three  comments 
supported  eligibility  criteria  based  upon 
socio-economic  factors  but  indicated 
that  the  proposed  rule  criteria  was  too 
complicated  and  terms  such  as 
unfunded  mandates  and  quantifying 
public  health  and  safety  needs  could 
never  be  accurately  measured.  These 
comments  are  indicative  that  many 
tribes  are  having  or  have  experienced 
severe  socio-economic  problems  and  are 
finding  it  difficult  to  meet  the  basic 
needs  of  their  members.  As  a  result,  the 
Agency  has  determined  that  debt  relief 
to  an  ITLAP  borrower  could  be 
extended  to  those  who  face  extreme 
poverty  and  imemployment. 

The  final  rule  contains  a^jrovision 
that  would  allow  an  ITLAP  loan  to  be 
written  down  to  a  level  where  aimual 
loan  payments  are  based  upon  the 
previous  5-year  average  annual  rental 
payment  received  for  the  land 
purchased  with  loan  funds  projected 
over  the  remaining  term  of  the  loan.  The 
rental  rate  information  will  be  obtained 
from  the  Native  American  tribe  or  tribal 
corporation  and  verified  with  the 
Department  of  Interior.  This  would 
occur  if  the  Native  American  tribe  is 
facing  extreme  socio-economic 
problems,  which  are  a  part  of  the 
eligibility  criteria  for  debt  relief.  In 
further  response  to  the  comments  the 
Age'hcy  has  changed  the  eligibility 
criteria  to  include  socio-economic 
factors  that  are  more  easily  measiu^d, 
such  as  per  capita  income  and  tribal 
unemployment.  However,  a  Native 
American  tribe's  loan  could  receive  the 
benefit  of  such  a  write-down  regarding 
its  ITLAP  loans  only  once,  provided  it 
has  not  received  a  land  value  write- 
down in  the  last  5  years.  Such  a  write- 
down could  involve  as  many  ITLAP 
loans  of  the  tribe  as  meet  the  criteria 
under  this  regulation  at  the  time  of  the 
write-down  application. 

Two  comments  were  received  with 
regard  to  the  niunber  of  years  used  to 
determine  the  average  rental  value  of 
the  land  purchased  under  the  rental 
value  write-down  option.  The 
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commenters  believed  that  the  Agency 
did  not  go  far  enough  in  using  the 
preceding  5  years  to  determine  the 
average  rental  value  of  the  land 
purchased  with  loan  funds.  The 
commenters  contended  that  the  entire 
history  of  the  rental  value  of  the  land 
should  be  considered  because  there 
have  been  several  periods  over  the  life 
of  the  existing  loans  during  which  tribes 
have  suffered  financial  hardships.  The 
Agency  considered  these  comments  but 
any  write-down  must  be  based  upon  an 
acciuate  representation  of  the  value  of 
the  land.  To  go  back  more  than  5  years 
could  resiilt  in  a  misstatement  of  the 
current  land  value.  It  is  not  the  purpose 
of  the  rental  value  write-down  option  to 
compensate  the  borrower  for  financial 
hardship  that  it  may  have  suffered  in 
the  past.  The  purpose  of  the  new  write- 
down servicing  option  is  to  provide  a 
measure  of  relief,  if  necessary  based 
upon  the  most  recent  indicators  of  land 
value. 

One  comment  was  received  regarding 
the  restructuring  of  a  loan  by  lowering 
the  interest  rate  and  reamortizing  the 
balance  of  the  loan  over  the  remaining 
loan  term.  The  comments  were  not 
opposed  to  lowering  the  interest  rate  but 
were  opposed  to  reamortizing  over  the 
remaining  term.  They  felt  that  keeping 
within  the  remaining  term  when  no  debt 
relief  is  proposed  simply  increases  a 
payment  that  already  cannot  be  met. 
This  comment  also  referred  to  year  40 
of  the  note  as  the  baUoon  payment  date. 
In  response,  the  Agency  feels  that 
routine  loan  restructuring  should  take 
place  when  necessitated  by  temporary 
circumstances  and  should  be 
reamortized  within  the  original  note 
terms  in  order  to  stay  within  the 
budgetary  confines  of  program 
allocations  and  to  project  a  realistic 
repayment  schedule  for  the  loan.  Also, 
the  Agency  is  publishing  a  deferral 
option  in  the  final  rule  that  will  further 
provide  for  temporary  relief.  U  long- 
term  problems  are  encoimtered  the  debt- 
relief  provisions  of  this  rule  should  be 
explored.  In  response  to  the  balloon 
payment  reference,  the  Agency  believes 
that  40  years  is  a  more  than  adequate 
repayment  period  for  any  note.  Under 
the  equal  amortization  schedide  the 
note  is  set  up  or  restructm«d  under, 
year  40  is  the  final  due  date  of  the  last 
installment  and  not  a  balloon  pajrment. 

Two  comments  suggested  that  ITLAP 
borrowers  should  be  eligible  for 
servicing  options,  such  as 
reamortizations  and  deferrals  (Modified 
at  7  CFR  part  1951,  subpart  S),  and  debt 
settlement  options  (codified  at  7  CFR 
part  1956)  that  are  available  to  Farm 
Loan  Program  (FLP)  borrowers.  Based 
on  a  review  of  the  FLP  loan-making  and 


servicing  procedures,  we  have 
determined  that  loan-making  and 
servicing  procediu^s  for  FLP  are  not 
consistent  with  the  statutorily 
established  purposes  of  ITLAP.  The 
purpose  of  FLP  loans  is  to  assist  family 
farming  and  ranching  operations  in 
becoming  economically  successful. 
Conversely,  the  statutory  purpose  of 
ITLAP  loans  is  to  assist  Native 
American  tribes  in  the  purchase  of  land 
and  interests  in  land  for  the  piupose  of 
consolidating  their  ownership  of  land 
within  their  reservations,  regardless  of 
the  economic  use  such  tribe  may  make 
of  the  land.  Thus,  FLP  loans  made  to 
farmers  and  ranchers  versus  ITLAP 
loans  made  to  Native  American  tribes 
are  substantially  different  in  the  types  of 
borrowers  being  targeted,  the 
importance  of  how  the  borrower's 
operation  is  structured,  and  the 
importance  of  the  economic  viability  of 
the  project  being  funded.  In  order  to 
accomplish  the  piupose  of  these 
respective  loan  programs,  the  servicing 
options  offered  to  borrowers  under  each 
program  must  be  different  and  tailored 
to  the  distinct  purposes  of  these 
programs.  With  respect  to  debt 
settlement,  for  individual  loans  the 
security  must  be  liquidated  in  order  to 
debt  settle.  In  many  cases,  even  when 
the  security  is  liquidated  a  debt 
settlement  is  not  granted  until  a 
borrower  makes  a  compromise  offer  to 
settle  the  remaining  indebtedness  even 
though  all  the  collateral  has  been 
liquidated.  The  comments  received 
considered  this  but  felt  that  land 
holdings  on  the  reservation  are  unique 
because  they  are  generally  secured  by 
payment  assignments,  so  collateral 
liquidation  provisions  should  not  apply. 
To  the  extent  that  a  final  debt  settlement 
procedure  is  necessary,  the  Agency  will 
use  the  general  government  procedures 
at  (4  CFR  parts  101-105).  The  final  rule 
implements  loan  servicing  and  debt 
write-down  provisions  that  are  specially 
tailored  and  unique  to  ITLAP  and  will 
maintain  the  economic  viability  of  tribal 
lands  purchased  with  ITLAP  funds. 

Three  comments  were  received 
regarding  releasing  assignments  of 
income  and  substituting  real  estate 
mortgages  on  the  land  purchased  with 
ITLAP  funds.  The  comments  suggest 
that  the  Agency  take  mortgages  as 
security  for  these  existing  loans  in 
exchange  for  the  release  of  the  general 
assignments  of  income  that  currendy 
secure  many  of  these  loans.  The  Agency 
does  not  agree  with  these  comments. 
The  assignment  guarantees  repayment 
and  since  the  ITLAP  program  is  a  credit 
program  the  Agency  is  responsible  for 
providing  the  best  possible  method  of 


collecting  taxpayer  dollars  loaned.  Also, 
in  many  of  these  cases  taking  security  in 
the  form  of  a  mortgage  is  not  practical 
because  the  ITLAP  funds  are  being  used 
to  purchase  fractional  interests  in  land. 
A  mortgage  on  such  fractional  interests 
may  not  provide  the  Agency  with 
adequate  secmity  for  the  loan.  However, 
the  Agency  is  eliminating  the  reserve 
account  requirement  for  all  new  loans 
and  providing  reserve  account  release 
criteria  for  existing  loans  in  this  rule. 
The  reserve  is  set  up  for  tribes  to  pay 
and  deposit  one-tenth  of  their  regularly 
scheduled  payment  in  the  account  imtil- 
one  full  payment  is  in  reserve.  The 
release  may  help  to  free  funds  for 
borrowers  to  use  in  other  areas  rather 
than  have  them  tied  up  in  the  reserve 
account. 

One  comment  was  received  regarding 
granting  of  deferrals  of  annual  payments 
if  the  income  loss  is  temporary.  The 
comment  recommended  that  debt  relief 
should  be  provided  when  a  producer 
who  rents  land  from  the  borrower 
suffers  a  reduction  in  commodity  prices. 
The  Agency  agrees  and  has  provided 
specific  deferral  criteria  in  §  770.10(c)  of 
the  final  rule. 

One  comment  suggested  that  debt 
relief  should  be  provided  if  the  making 
of  the  loan  payments  by  the  borrower 
will  impede  the  borrower's  ability  to 
resolve  fractional  land  interests  on  the 
reservation.  One  comment  stated  that 
debt  relief  should  be  provided  if  the 
making  of  loan  payments  impedes  the 
borrower's  ability  to  repay  other  loans 
or  meet  other  tribal  needs.  In  response, 
the  ITLAP  program  that  provides  credit 
for  a  tribe  to  purchase  land  is  not  a 
program  designed  to  solve  all  tribal 
needs,  nor  could  it  possibly  be  designed 
to  do  so.  If  tribes  have  other  payment 
obligations,  they  may  also  approach 
those  creditors  for  relief.  ITLAP  is  a  loan 
program  in  which  tribes  recognize  their 
repayment  responsibihties  when 
entering  into  the  loan.  The  Agency 
caimot  promulgate  regulations  that 
simply  allow  a  borrower  to  not  make 
payments  because  it  has  decided  that 
purchasing  additional  lands  is  a 
priority. 

Two  comments  indicated  that  the 
Agency  should  take  action  regarding 
debt  relief  without  promulgating  new 
regulations,  since  such  regulations  are 
not  necessary  and  would  violate 
Executive  Order  (E.O.)  13084.  These 
comments  indicated  that  the  E.O. 
obligates  the  Secretary  of  Agriculture  to 
take  actions  to  assist  Native  American 
tribes  while  waiving  the  normal 
regulatory  requirements  to  take  such 
actions.  The  Agency  agrees  that  the  E.O. 
does  place  an  obligation  on  the 
Secretary  of  Agriculture  to  take  steps 
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wherever  possible  to  assist  Native 
American  tribes.  As  indicated  in  the 
Proposed  Rule  the  Agency  re-examined 
ITLAP  to  determine  if  there  are  ways  in 
which  the  Agency  can  provide  more 
debt  relief  options  to  borrowers.  The 
Agency,  however,  does  not  agree  that 
the  E.O.  would  allow  the  Agency  to 
implement  such  policy  changes  in 
violation  of  the  requirements  of  notice 
and  comment  rulemaking  requirements 
in  section  553  of  Title  5,  United  States 
Code  and  the  Statement  of  Policy  of  the 
Secretary  of  Agricultvue  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  (36  FR  13804). 
Fiuther,  while  the  public  notification 
and  subsequent  comment  periods  of  the 
informal  rulemaking  process  has  taken 
additional  time,  this  process  has  given 
all  interested  parties,  including  affected 
Native  American  tribes,  the  opportunity 
to  participate  in  the  development  of  this 
final  rule,  thus  ensuring  that  their 
interests  and  concerns  have  been  heard. 
Therefore,  the  Agency  proceeded  with 
the  consideration  and  development  of 
ITLAP  debt  relief  changes  through  the 
notice  and  comment  rulemaking 
process. 

One  comment  indicated  that  the 
Agency's  concerns  regarding  the 
budgetary  impacts  of  providing  debt 
relief  to  borrowers  were  misplaced 
because  such  relief  would  enable 
borrowers  to  purchase  more  fractional 
interests  and  thus  reduce  the  overall 
Federal  Government's  costs  in  tracking 
these  fractional  interests.  The  comment 
indicated  that  any  additional  costs  to 
the  Federal  Government  would  be  offset 
by  the  reduction  in  costs  to  administer 
programs  on  Native  American 
reservations.  The  comment  indicated 
that  this  information  is  readily  available 
from  the  Department  of  the  Interior's 
Bureau  of  Indian  Affairs  and  that  a 
reduction  in  debt  would  have  a 
corollary  effect  of  reducing  the  costs 
incurred  by  the  Federal  Government  of 
managing  fractional  interests  within  the 
confines  of  Federally  Recognized  Indian 
Reservations.  Only  authorizing 
legislation  could  allow  for  consideration 
of  such  a  proposal.  In  addition,  these 
comments  ignore  the  Agency's  concerns 
expressed  in  the  Proposed  Rule  of  the 
impact  on  the  Federal  budget  that  any 
ITLAP  debt  relief  will  have  on  the 
Agency  and  the  reality  of  the  Federal 
budgeting  process. 

One  comment  indicated  that  funding 
for  the  loan  program  should  be  provided 
to  the  full  program  authorization  level 
of  $50  million  and  that  such  a  change 
would  be  in  the  best  interests  of  the 
program.  The  Agency  has  no  comment 
as  the  Congressional  appropriation 


process  establishes  program  funding 
levels,  not  the  Agency. 

One  comment  requested  clarification 
on  the  definition  of  Reservation  to 
include  the  former  reservations  in 
Oklahoma.  While  inclusion  of  these 
lands  would  be  consistent  with  other 
FSA  loan  programs,  the  statute 
authorizing  ITLAP,  25  U.S.C.  488,  limits 
ITLAP  loans  to  "interests  *   *   •  within 
the  tribe's  reservation  as  determined  by 
the  Secretary  of  this  Interior  or  within  a 
commimlty  in  Alaska  Incorporated  by 
the  Secretary  *  *  *"  Former 
reservations  lands  are  not  covered  by 
the  ITLAP  authorizing  statute  and  thus 
the  comment  was  not  adopted. 

One  comment  Indicatea  that  under 
the  proposed  land  value  or  rental  value 
write-down  criteria  the  appraisal  that 
woidd  be  necessary  would  be  cost 
prohibitive  because  of  fractionated 
interests  in  land.  The  Agency  maintains 
that  a  value  must  be  established  prior  to 
any  write-down  just  as  it  was  when  the 
loans  were  originally  made.  If  the 
appraisal  cost  is  viewed  as  being 
excessive,  then,  as  with  any  loan,  the 
borrower  will  have  to  make  a  decision 
on  what  is  in  its  best  Interest. 

Two  comments  requested  that  any 
requirement  for  the  tribe  to  waive  its 
sovereign  immunity  be  removed.  The 
Agency  agrees  and  will  no  longer 
require  the  waiver.  The  lack  of  a  waiver 
does  not  prevent  the  Federal 
Government  from  bringing  suit  against 
the  borrower. 

One  comment  suggested  that  the 
Agency  is  not  equipped  to  handle  loans 
to  tribes  and  that  the  ITLAP  program 
should  be  transferred  to  an  Agency  that 
is  better  suited  to  understanding  and 
working  with  tribal  programs,  such  as 
the  Department  of  the  Interior.  This  type 
of  a  loan  program  transfer  between 
departments  of  the  Federal  Government 
woidd  require  enacting  legislation. 

There  were  other  comments  relating 
to  specifics  of  the  Agency's  internal 
administrative  processing  of  various 
loan  making  or  servicing  actions.  These 
comments  and  recommended  actions 
are  solely  administrative  in  natiu«  and 
will  be  covered  in  the  Agency 
handbook. 

Discussion  of  the  Final  Rule 

Public  Law  91-229  (25  U.S.C.  488- 
494)  authorized  the  Secretary  of 
Agriculture  to  establish  ITLAP  to  make 
loans  to  Native  American  tribes  and 
tribal  corporations  to  acquire  land  and 
fractional  interests  in  land  on  the  tribes' 
reservations.  This  program  was 
administered  by  the  former  Fanners 
Home  Administration  (FmHA).  Under 
the  authority  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994, 


Pub.  L.  103-354,  on  October  20, 1994, 
FmHA's  ITLAP  functions  were 
transferred  to  FSA.  Regulations  for 
Implementing  this  program  are  found  at 
7  CFR  part  1823,  subpart  N  for  loan 
making;  7  CFR  part  1951,  subpart  E  for 
loan  servicing;  and  7  CFR  part  1956, 
subpart  C,  for  debt  settlement.  The  final 
rule  will  consolidate  the  ITLAP 
regulations  into  one  part  and  clarify  that 
this  program  is  exclusively 
administered  by  FSA. 

The  final  nUe  will  eliminate  the 
reserve  account.  With  respect  to  loans 
that  are  not  delinquent  and  that  are 
presently  adequately  seciued  by  a 
general  asslgiunent  of  tribal  income,  the 
Agency  will  release  its  interest  in 
existing  reserve  accounts  and  allow 
them  to  be  retiimed  to  the  Native 
American  tribe  or  tribal  corporation. 
During  the  review  of  ITLAP  in 
preparation  of  the  proposed  rule  and  the 
final  rule,  the  Agency  detenfiined  that  a 
general  assignment  of  tribal  income 
provides  the  Agency  sufficient  security 
for  ITLAP  loans.  The  additional  seciuity 
provided  by  the  reserve  account  is 
unnecessary.  ITLAP  loans  secured  by  an 
assignment  of  Income  have  a  very  low 
delinquency  rate.  The  release  of  the 
reserve  would  allow  Native  American 
tribes  and  tribal  corporations  to  use 
these  funds  towards  an  extra  pa}mient  or 
for  other  tribal  operations.  Also,  with 
this  change,  the  borrowers  could  use  the 
reserve  account  funds  to  purchase 
additional  land  that  could  increase  its 
future  Income  or  for  other  pressing 
tribal  needs.  The  Agency  believes  that 
these  changes  are  consistent  with  the 
intent  of  ITLAP  to  assist  Native 
American  tribes  and  tribal  corporations 
to  consolidate  their  ownership  in 
reservation  lands. 

The  final  rule  also  adopts  the  use  of 
imemployment  rates  and  tribal  per 
capita  Income  for  enrolled  tribal 
members  as  an  eligibility  criteria  more 
easily  obtainable  than  calculating  the 
percentage  or  tribal  shortfall  to  meet 
unfunded  State  or  Federal  mandateS^. 

The  final  rule  expands  the  use  of 
ITLAP  loan  funds  to  include: 
Refinancing  of  an  existing  debt  inciured 
by  the  Native  American  tribe  or  tribal 
corporation  to  purchase  land,  provided 
the  loan  application  and  land  piuchase 
proposal  was  received  by  the  Agency 
and  approved  prior  to  the  purchase  of 
the  land;  the  Native  American  tribe  or 
tribal  corporation  was  not  able  to  obtain 
an  option  on  the  land;  the  debt  to  be 
refinanced  is  short  term  debt  with  a 
balloon  payment  that  cannot  otherwise 
be  refinanced  with  the  creditor;  and  the 
debt  secured  by  the  land  subject  to  the 
refinancing  must  otherwise  meet  the 
requirements  of  ITLAP. 
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The  final  rule  allows  certain  ITLAP 
loans  to  be  written  down  to  a  value 
where  the  annual  loan  payment  would 
equal  the  5-year  average  rental  value  for 
the  land  purchased  with  such  loan 
funds  if  the  borrower  could  establish 
that  the  Native  American  tribe  was 
facing  economic  hardships  based  on  a 
combination  of  certain  eligibility 
criteria.  Such  a  write-down  could 
Involve  as  many  ITLAP  loans  of  the 
tribe  as  meet  the  criteria  under  this 
regulation  at  the  time  of  the  write-down 
application. 

The  final  rule  clarifies  the  process 
under  which  the  Agency  will  reduce  the 
Interest  rate  of  an  ITLAP  loan  to  the 
Interest  in  effect  at  the  time  of 
application  for  such  a  reduction.  Such 
a  reduction  will  take  place  if  the  ITLAP 
loan  has  been  in  effect  for  more  than  5 
years.  This  change  is  being  made  to 
allow  borrowers  who  have  extreme 
Impoverished  circumstances  to  benefit 
from  any  program  interest  rate  changes. 
Borrowers  could  qualify  if  the  tribe  has 
a  per  capita  income  for  enrolled  tribal 
members  which  is  less  than  the 
Federally  established  poverty  income 
rate  by  more  than  50  percent  and  the 
tribal  imemployment  rate  exceeds  50 
percent. 

The  final  rule  clarifies  the  approved 
uses  of  land  that  are  the  subject  of  an 
ITLAP  loan  to  ensiue  that  the  Agency's 
mortgage  or  income  assignment  on  the 
land  is  protected  by  requiring  Agency 
approval  prior  to  such  land  being  either 
leased,  sold,  or  exchanged.  The  final 
rule  clarifies  that  a  subsequent  ITLAP 
loan  may  be  made  to  a  borrower  for  the 
same  purposes  and  imder  the  same 
conditions  as  a  prior  loan.  The  final  rule 
requires  that  prior  to  obtaining  an 
ITLAP  loan,  the  Native  American  tribe 
or  tribal  corporation  must  obtain  an 
option  or  other  acceptable  purchase 
agreement  to  purchase  the  land  at  issue 
and  that  a  copy  of  such  agreement 
accompany  the  ITLAP  loan  application. 
The  piupose  for  this  change  is  to  allow 
the  Agency  to  have  all  relevant 
information  regarding  the  land  piuchase 
for  which  ITLAP  loan  funds  are  being 
sought.  The  final  rule  will  also 
eliminate  the  need  for  the  tribe  to  waive 
their  right  to  sovereign  inununity  as  the 
Government  will  receive  an  assignment 
of  income  that  has  been  approved  by 
Department  of  Interior,  Bureau  of  Indian 
Affairs,  which  serves  to  guarantee  the 
repayment  of  the  loan,  negating  the 
need  for  the  waiver  of  sovereign 
immunity. 


List  of  Subjects 

7  CFR  Part  770 

Credit,  Indians,  Loan  programs — 
agriculture. 

7  CFR  Pari  1823 

Credit,  Grazing  lands,  Indians,  Loan 
programs — agricultiue,  Riual  areas,  Soil 
conservation. 

7  CFR  Part  1902 

Accoimtlng,  Banks,  banking,  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agricultiue,  Loan  programs — Housing 
and  community  development. 

7  CFR  Part  1951 

Accounting,  Grant  programs — 
Housing  and  community  development; 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

7  CFR  Part  1956 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  7  CFR  part  770  is  added 
and  7  CFR  parts  1823,  1902, 1951,  and 
1956  are  amended  as  follows: 

1.  Part  770  is  added  to  read  as  follows: 

PART  770— INDIAN  TRIBAL  LAND 
ACQUISITION  LOANS 

770.1  Purpose. 

770.2  Abbreviations  and  definitions. 

770.3  Eligibility  requirements. 

770.4  Authorized  loan  uses. 

770.5  Loan  limitations. 

770.6  Rates  and  terms. 

770.7  Security  requirements. 

770.8  Use  of  acquired  land. 

770.9  Appraisals. 

770.10  Servicing. 

Authority:  5  U.S.C.  301,  25  U.S.C.  490. 

§770.1     Purpose. 

This  part  contains  the  Agency's 
policies  and  procedures  for  making  and 
servicing  loans  to  assist  a  Native 
American  tribe  or  tribal  corporation 
with  the  acquisition  of  land  interests 
within  the  tribal  reservation  or  Alaskan 
community. 

1770.2    Abbreviations  and  definitions. 

(a)  Abbreviations. 

FSA  Farm  Service  Agency,  an  Agency 
of  the  United  States  Department  of 
Agricultiue,  including  its  personnel  and 
any  successor  Agency. 

ITLAP  Indian  Tribal  Land  Acquisition 
Program. 

(b)  Definitions. 

Administrator  is  the  head  of  the  Farm 
Service  Agency. 

Agency  is  Farm  Service  Agency 
(FSA). 


Appraisal  is  an  appraisal  for  the 
purposes  of  determining  the  market 
value  of  land  (less  value  of  any  existing 
Improvements  that  pass  with  the  land) 
that  meets  the  requirements  of  part  761 
of  this  chapter. 

Applicant  is  a  Native  American  tribe 
or  tribal  corporation  established 
pursuant  to  the  Indian  Reorganization 
Act  seeking  a  loan  under  this  part. 

Loan  funds  refers  to  money  loaned 
under  this  part. 

Native  Ajnerican  tribe  is: 

(1)  An  Indian  tribe  recognized  by  the 
Department  of  the  Interior;  or 

(2)  A  community  in  Alaska 
incorporated  by  the  Department  of  the 
Interior  pursuant  to  the  Indian 
Reorganization  Act. 

Reservation  is  lands  or  interests  in 
land  within: 

(1)  The  Native  American  tribe's 
reservation  as  determined  by  the 
Department  of  the  Interior;  or 

[2)  A  community  in  Alaska 
incorporated  by  the  Department  of  the 
Interior  pursuant  to  the  Indian 
Reorganization  Act. 

Reserve  is  an  account  established  for 
loans  approved  in  accordance  with 
regulations  in  effect  prior  to  February  8, 
2001  which  required  that  an  amount 
equal  to  10  percent  of  the  annual 
payment  be  set  aside  each  year  until  at 
least  one  full  payment  is  available. 

Tribal  corporation  is  a  corporation 
established  pursuant  to  the  Indian 
Reorganization  Act. 

1770.3    Eligibiiity  raquiremants. 

An  applicant  must: 

(a)  Submit  a  completed  Agency 
application  form; 

(b)  Except  for  refinancing  activities 
authorized  in  §  770.4(c).  obtain  an 
option  or  other  acceptable  purchase 
agreement  for  land  to  be  purchased  with 
loan  funds; 

(c)  Be  a  Native  American  tribe  or  a 
tribal  corporation  of  a  Native  American 
tribe  without  adequate  uncommitted 
funds,  based  on  Generally  Accepted 
Accounting  Principles,  or  another 
financial  accounting  method  acceptable 
to  Secretary  of  Interior  to  acquire  lands 
or  interests  therein  within  the  Native 
American  tribe's  reservation  for  the  use 
of  the  Native  American  tribe  or  tribal 
corporation  or  the  members  of  either; 

(d)  Be  unable  to  obtain  sufficient 
credit  elsewhere  at  reasonable  rates  and 
terms  for  purposes  established  in 

§  770.4; 

(e)  Demonstrate  reasonable  prospects 
of  success  in  the  proposed  operation  of 
the  land  to  be  purchased  with  funds 
provided  under  this  part  by  providing: 

(1)  A  feasibility  plan  for  the  use  of  the 
Native  American  tribe's  land  and  other 
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enterprises  and  funds  from  any  other 
source  from  which  payment  will  be 
made; 

(2)  A  satisfactory  management  and 
repayment  plan;  and 

(3)  A  satisfactory  record  for  paying 
obligations. 

(f)  Unless  waived  by  the  FSA 
Administrator,  not  have  any  outstanding 
debt  with  any  Federal  Agency  (other 
than  debt  under  the  Internal  Revenue 
Code  of  1986)  which  is  in  a  delinquent 
status. 

(g)  Not  be  subject  to  a  judgment  lien 
against  the  tribe's  property  arising  out  of 
a  debt  to  the  United  States. 

§770.4    Authorizad  loan  uses. 
Loan  funds  may  only  be  used  to: 

(a)  Acquire  land  and  interests  therein 
(including  fractional  interests,  rights-of- 
way,  water  rights,  easements,  and  other 
appurtenances  (excluding 
improvements)  that  would  normally 
pass  with  the  land  or  are  necessary  for 
the  proposed  operation  of  the  land) 
located  within  the  Native  American 
tribe's  reservation  which  will  be  used 
for  the  benefit  of  the  tribe  or  its 
members. 

(b)  Pay  costs  incidental  to  land 
acquisition,  including  but  not  limited 
to.  title  clearance,  legal  services,  land 
surveys,  and  loan  closing. 

(c)  Refinance  non-United  States 
Department  of  Agriculture  preexisting 
debts  the  applicant  incurred  to  purchase 
the  land  provided  the  following 
conditions  exist: 

(1)  Prior  to  the  acquisition  of  such 
land,  the  applicant  filed  a  loan 
application  regarding  the  purchase  of 
such  land  and  received  the  Agency's 
approval  for  the  land  purchase; 

(2)  The  applicant  could  not  acquire  an 
option  on  such  land; 

(3)  The  debt  for  such  land  is  a  short 
term  debt  with  a  balloon  payment  that 
cannot  be  paid  by  the  applicant  and  that 
cannot  be  extended  or  modified  to 
enable  the  applicant  to  satisfy  the 
obligation;  and 

(4)  The  purchase  of  such  land  is 
consistent  with  all  other  applicable 
requirements  of  this  part. 

(d)  Pay  for  the  costs  of  any  appraisal 
conducted  piursuant  to  this  part. 

1770.5    Loan  limitations. 

(a)  Loan  funds  may  not  be  used  for 
any  land  improvement  or  development 
purposes,  acquisition  or  repafr  of 
buildings  or  personal  property,  payment 
of  operating  costs,  payment  of  finder's 
fees,  or  similar  costs,  or  for  any  purpose 
that  will  contribute  to  excessive  erosion 
of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agriculture  commodity  as  further 


established  in  exhibit  M  to  subpart  G  of 
part  1940  of  this  title. 

(b)  The  amount  of  loan  funds  used  to 
acquire  land  may  not  exceed  the  market 
value  of  the  land  (excluding  the  value 
of  any  improvements)  as  determined  by 
a  current  appraisal. 

(c)  Loan  funds  for  a  land  purchase 
must  be  disbursed  over  a  period  not  to 
exceed  24  months  frtim  the  date  of  loan 
approval^ 

(d)  The  sale  of  assets  that  are  not 
renewable  within  the  life  of  the  loan 
will  require  a  reduction  in  loan 
principal  equal  to  the  value  of  the  assets 
sold. 

§770.6    Rates  and  tamts. 

(a)  Term.  Each  loan  will  be  scheduled 
for  repayment  over  a  period  not  to 
exceed  40  years  from  the  date  of  the 
note. 

(b)  Interest  rate.  The  interest  rate 
charged  by  the  Agency  will  be  the  lower 
of  the  interest  rate  in  effect  at  the  time 
of  the  loan  approval  or  loan  closing, 
which  is  the  current  rate  available  in 
any  FSA  office.  Except  as  provided  in 

§  770.10(b)  the  interest  rate  will  be  fixed 
for  the  life  of  the  loan. 

§770.7    Security  requirements. 

(a)  The  applicant  will  take 
appropriate  action  to  obtain  and  provide 
security  for  the  loan. 

(b)  A  mortgage  or  deed  of  trust  on  the 
land  to  be  purchased  by  the  applicant 
will  be  taken  as  securify  for  a  loan, 
except  as  provided  in  paragraph  (c)  of 
this  section. 

(1)  If  a  mortgage  or  deed  of  trust  is  to 
be  obtained  on  trust  or  restricted  land 
and  the  applicant's  constitution  or 
charter  does  not  specifically  authorize 
mortgage  of  such  land,  the  mortgage 
must  be  authorized  by  tribal 
referendum. 

(2)  All  mortgages  or  deeds  of  trust  on 
trust  or  restricted  land  must  be 
approved  by  the  Department  of  the 
Interior. 

(c)  The  Agency  may  take  an 
assignment  of  income  in  lieu  of  a 
mortgage  or  deed  of  trust  provided: 

(1)  The  Agency  determines  that  an 
assignment  of  income  provides  as  good 
or  better  security;  and 

(2)  Prior  approval  of  the 
Administrator  has  been  obtained. 

§  770.8    Use  of  acquired  land. 

(a)  General.  Subject  to  §  770.5(d)  land 
acquired  with  loan  funds,  or  other 
property  serving  as  the  seciuity  for  a 
loan  under  this  part,  may  be  leased, 
sold,  exchanged,  or  subject  to  a 
subordination  of  the  Agency's  interests, 
provided: 

(1)  The  Agency  provides  prior  written 
approval  of  the  action; 


(2)  The  Agency  determines  that  the 
borrower's  loan  obligations  to  the 
Agency  are  adequately  seciued;  and 

(3)  The  borrower's  ability  to  repay  the 
loan  is  not  impaired. 

(b)  Title.  Title  to  land  acquired  with 
a  loan  made  imder  this  part  may.  with 
the  approval  of  the  Secretary  of  the 
Interior,  be  taken  by  the  United  States 
in  trust  for  the  tribe  or  tribal 
corporation. 

§770.9    Appraisals. 

(a)  The  applicant  or  the  borrower,  as 
appropriate,  will  pay  the  cost  of  any 
appraisal  required  under  this  part. 

(b)  Appraisals  must  be  completed  in 
accordance  with  §  761.7  of  this  chapter. 

§770.10    Servicing. 

(a)  Reamortization. 

(1)  Eligibility.  The  Agency  may 
consider  reamortization  of  a  loan 
provided: 

(i)  The  borrower  submits  a  completed 
Agency  application  form;  and 

(ii)  "The  account  is  delinquent  due  to 
circiunstances  beyond  the  borrower's 
control  and  cannot  be  brought  current 
within  1  year;  or 

(iii)  The  account  is  current,  but  due  to 
circiunstances  beyond  the  borrower's 
control,  the  borrower  will  be  unable  to 
meet  the  annual  loan  payments. 

(2)  Terms.  The  term  of  a  loan  may  not 
be  extended  beyond  40  years  from  the 
date  of  the  original  note. 

(i)  Reamortization  within  the 
remaining  term  of  the  loan  will  be 
predicated  on  a  projection  of  the  tribe's 
operating  expenses  indicating  the  ability 
to  meet  the  new  payment  schedule;  and 

(ii)  No  intervening  lien  exists  on  the 
seciuity  for  the  loan  which  would 
jeopardize  the  Government's  security 
priority. 

(3)  Consolidation  of  notes.  If  one  or 
more  notes  are  to  be  reamortized. 
consolidation  of  the  notes  is  authorized. 

(b)  Interest  rate  reduction.  The 
Agency  may  consider  a  reduction  of  the 
interest  rate  for  an  existing  loan  to  the 
ciurent  interest  rate  as  available  &x)m 
any  Agency  office  provided: 

(1)  The  borrower  submits  a  completed 
Agency  application  form; 

(2)  The  loan  was  made  more  than  5 
years  prior  to  the  application  for  the 
interest  reduction;  and 

(3)  The  Department  of  the  Interior  and 
the  borrower  certify  that  the  borrower 
meets  at  least  one  of  the  criteria 
contained  in  paragraph  (e)(2)  of  this 
section. 

(c)  Deferral.  The  Agency  may  consider 
a  full  or  partial  deferral  for  a  period  not 
to  exceed  5  years  provided: 

(1)  The  borrower  submits  a  completed 
Agency  application  form; 
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(2)  The  borrower  presents  a  plan 
which  demonstrates  that  due  to 
circumstances  beyond  their  control, 
they  will  be  imable  to  meet  all  financial 
commitments  luiless  the  Agency 
pa\'ment  is  deferred;  and 

(3)  The  borrower  will  be  able  to  meet 
all  financial  commitments,  including 
the  Agency  payments,  after  the  deferral 
period  has  ended. 

(d)  Land  exchanges.  In  the  cases 
where  a  borrower  proposes  to  exchange 
any  portion  of  land  seciuing  a  loan  for 
other  land,  title  clearance  and  a  new 
mortgage  on  the  land  received  by  the 
borrower  in  exchange,  which  adequately 
secures  the  luipaid  principal  balance  of 
the  loan,  will  be  required  unless  the 
Agency  determines  any  remaining  land 
or  other  loan  security  is  adequate 
security  for  the  loan. 

(e)  Debt  write-down. 

(1)  Application.  The  Agency  will 
consider  debt  write-down  under  either 
the  land  value  option  or  rental  value 
option,  as  requested  by  the  borrower. 

(i)  The  borrower  must  submit  a 
completed  Agency  application  form; 

(ii)  If  the  borrower  applies  and  is 
determined  eligible  for  a  land  value  and 
a  rental  value  write-down,  the  borrower 
will  receive  a  write-down  based  on  the 
write-down  option  that  provides  the 
greatest  debt  reduction. 

(2)  Eligibility.  To  be  eligible  for  debt 
write-down,  the  borrower  (in  the  case  of 
a  tribal  corporation,  the  Native 
American  tribe  of  the  borrower)  must: 

(i)  Be  located  in  a  county  which  is 
identified  as  a  persistent  poverty  coimty 
by  the  United  States  Department  of 
Agriculture,  Economic  Research  Service 
pursuant  to  the  most  recent  data  from 
the  Bureau  of  the  Census;  and 

(ii)  Have  a  socio-economic  condition 
over  the  immediately  preceding  5  year 
period  that  meets  the  following  two 
factors  as  certified  by  the  Native 
American  tribe  and  the  Department  of 
the  Interior: 

(A)  The  Native  American  tribe  has  a 
per  capita  income  for  individual 
enrolled  tribal  members  which  is  less 
than  50  percent  of  the  Federally 
established  poverty  income  rate 
established  by  the  Department  of  Health 
and  Human  Services; 

(B)  The  tribal  unemployment  rate 
exceeds  50  percent; 

(3)  Land  value  write-down.  The 
Agency  may  reduce  the  unpaid 
principal  and  interest  balance  on  any 
loan  made  to  the  current  market  value  ^ 
of  the  land  that  was  purchased  with 
loan  funds  provided: 

(i)  The  market  value  of  such  land  has 
declined  by  at  least  25  percent  since  the 
land  was  purchased  as  established  by  a 
current  appraisal; 


(ii)  Land  value  decrease  is  not 
attributed  to  the  depletion  of  resources 
contained  on  or  under  the  land; 

(iii)  The  loan  was  made  more  than  5 
years  prior  to  the  application  for  land 
value  writedown;  and 

(iv)  The  loan  has  not  previously  been 
written  down  under  paragraph  (d)(4)  of 
this  section  and  has  not  been  written 
down  within  the  last  5  years  under  this 
paragraph. 

(4)  Rental  value  write-down.  The 
Agency  may  reduce  the  unpaid 
principal  and  interest  on  any  loan,  so 
the  annual  loan  payment  for  the 
remaining  term  of  each  loan  equals  the 
average  of  annual  rental  value  of  the 
land  purchased  by  each  such  loan  for 
the  immediately  preceding  5-year 
period  provided: 

(i)  The  loan  was  made  more  than  5 
years  prior  to  the  rental  value 
writedown; 

(ii)  The  description  of  the  land 
purchased  with  the  loan  funds  and  the 
rental  values  used  to  calculate  the  5  year 
average  annual  rental  value  of  the  land 
have  been  certified  by  the  Department  of 
the  Interior; 

(iii)  The  borrower  provides  a  current 
appraisal  of  the  land;  and 

(iv)  The  loan  has  not  been  previously 
written  down  luider  this  paragraph  and 
has  not  been  written  down  within  the 
last  5  years  imder  paragraph  (d)(3)  of 
this  section. 

(e)  Release  of  reserve.  Existing  reserve 
accoimts  may  be  released  for  the 
pxupose  of  making  ITLAP  loan 
payments  or  to  piut:hase  additional 
lands,  subject  to  the  following: 

(1)  A  written  request  is  received 
providing  details  of  the  use  of  the  funds; 

(2)  The  loan  is  not  delinquent; 

(3)  The  loan  adequately  secured  by  a 
general  assignment  of  tribal  income. 

PART  1823— {Reserved] 

2.  Remove  and  reserve  part  1823. 

PART  1902— SUPERVISED  BANK 
ACCOUNTS 

3.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480;  7  CFR  2.16  and  2.42. 

§1902.15    [Amended] 

4.  Amend  the  first  sentence  of 
paragraph  (c)  of  §  1902.15  by  removing 
the  words  "Indian  Land  Acquisition,'. 

PART  1951— SERVICING  AND 
COLLECTIONS 

5.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
Note,  7  U.S.C.  1989,  42  U.S.C.  1480. 


SubfMirt  E— Servicing  of  Community 
and  Direct  Business  Programs  Loans 
and  Grants 

§1951.201    [Amended] 

6.  Amend  the  first  sentence  of 

§  1951.201  by  removing  the  words 
"loans  to  Indian  Tribes  and  Tribal 
Corporations;'. 

§1951.221    [Amended] 

7.  Amend  the  heading  of 

§  1951.221(b)  by  removing  the  words 
"and  Indian  Tribes  and  Tribal 
Corporation  Loans". 

§1951.222    [Amended] 

8.  Remove  §  1951.222(a)(ll). 
§1951.230    [Amended] 

9.  Amend  §  1951.230  as  follows: 

a.  Add  the  word  "and"  at  the  end  of 
paragraph  (b)(5); 

b.  Remove  the  word  ";  and"  and  add 
in  its  place  "."  at  the  end  of  paragraph 
(b)(6);  and 

c.  Remove  paragraph  (b)(7). 
PART  1956— DEBT  SETTLEMENT 

10.  The  authority  citation  for  part 
1956  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C.  1989;  31 
U.S.C.  3711;  42  U.S.C.  1480. 

Subpart  C — Debt  Settlement- 
Community  and  Business  Programs 

11.  Amend  §  1956.101  by  removing 
the  phrase  "and  Indian  Tribal  Land 

Acquisition  loans;" 
§1956.105    [Amended] 

12.  Amend  §  1956.105  by  removing 
paragraph  (k). 

§  1 956.1 37    [Removed  and  reserved] 

13.  Remove  and  reserve  §  1956.137. 

Signed  at  Washington,  DC,  on  December 
22,  2000. 
August  Schumacher, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

Jill  Long  Thompson. 

Under  Secretary  for  Rural  Development. 
[PR  Doc.  01-100  Filed  1-8-01;  8:45  ami 
BaXJNG  CODE  3410-OS-P 


1570 Federal  Register / Vol.  66,  No.  6 /Tuesday,  January  9,  2001 /Rules  and  Regulations 


DEPARTMENT  OF  AGRICULTURE 

Farm  Swvic*  Agenqf 

Rural  Housing  Servica 

Rural  Buslnaaa-Cooparativa  Sarvtca 

Rural  Utftmaa  Smvica 

7  CFR  Parta  1910  and  1941 

RIN0560-AF71 

Imptomantatlon  Of  Low-Oocumantation 
Dhract  OparaUng  Loan  (Lo-Ooc) 
Ragulatlons 

AGENCIES:  Farm  Service  Agency,  Rural 
Business-Cooperative  Service,  Rural 
Housing  Service  and  Rural  Utilities 
Service,  USDA. 

ACTKM:  Interim  rule  with  request  for 
conunents. 

SUMMARY:  This  rule  amends  the 
regulations  governing  the  Farm  Service 
Agency's  direct  operating  loan  (OL) 
program  by  simplifying  the  application 
process  for  certain  fanners  requesting 
assistance  of  $50,000  or  less  and  for 
certain  recurring  OL  applicants.  By 
making  FSA's  direct  OL  program 
application  process  more  consistent 
with  standard  industry  practices,  loan 
processing  wiU  be  more  efficient  and 
less  time  consuming.  This  will  decrease 
the  time-frame  for  family-size  farmers  to 
receive  their  credit,  thereby  allowing 
them  to  conduct  their  farming 
operations  in  a  more  timely  manner. 

DATES:  Effective  January  9,  2001. 
Comments  cm  this  rule  and  the 
information  collections  must  be 
received  on  or  before  March  12,  2001  to 
be  given  full  consideration. 

ADDRESSES:  Submit  written  conmients 
to  the  Farm  Service  Agency,  U.S. 
Department  of  Agriculture,  Farm  Loan 
Programs  Loan  Making  Division, 
Attention:  Director,  Room  5438-S,  1400 
Independence  Avenue,  SW,  STOP  0522, 
Washington,  DC  20250-0522.  All 
written  comments  received  in 
connection  with  this  rule  will  be 
available  for  public  inspection  8:15 
a.m.-4:45  p.m..  Eastern  Standard  Time, 
except  holidays,  at  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0522. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hinton,  Branch  Chief,  Farm 
Service  Agency;  telephone:  202-720- 
1472;  Facsimile:  202-690-1117;  E-mail: 
Mike — Hinton@wdc .  fsa.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Public 
Law  96-534,  as  amended  (5  U.S.C.  601) 
and  does  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  Large 
entities  are  subject  to  these  rules  to  the 
same  extent  as  small  entities.  Therefore, 
a  regulatory  flexibility  analysis  was  not 
performed. 

EnTironmental  Impact  Statement 

It  is  the  determination  of  the  issuing 
agency  that  this  action  is  not  a  major 
Federal  action  significantly  affecting  the 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Public  Law  91-190,  and  7 
CFR  part  1940,  subpart  G,  an 
Environmental  Impact  Statement  is  not 
required. 

ExecutiTe  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Qvil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  1 1  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under,  this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

Executive  Order  12372 

For  reasons  set  forth  in  the  Notice  to 
7  CFR  part  3015,  subpart  V  (48  FR 
29115,  June  24,  1983.)  the  programs  and 
activities  within  this  rule  are  excluded 
from  the  scope  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  or  the  private  sector. 
Agencies  generally  must  prepare  a 
written  statement,  including  a  cost 
benefit  analysis,  for  proposeid  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  of  $100  million  or 
more  in  any  1  year  for  State,  local,  or 


tribal  governments,  in  the  aggregate,  or 
to  the  private  sector.  UMRA  generally 
requires  agencies  to  consider 
alternatives  and  adopt  the  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

The  rule  contains  no  Federal 
mandates,  as  defined  under  tide  n  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 
Therefore,  consultation  with  the  States 
is  not  required. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  impose  any 
new  information  collection  or 
recordkeeping  requirements;  however, 
the  provisions  of  the  nde  do  eliminate 
the  need  for  some  information 
previously  collected  and  result  in  a 
revision  to  the  niunber  of  estimated 
respondents  from  whom  information 
will  be  collected.  Therefore,  the  Agency 
is  revising  the  information  collection 
currently  approved  in  support  of  the 
Direct  Gyrating  Loan  program  imder 
the  Office  of  Management  and  Budget 
(OMB)  control  number  0560-0178.  OMB 
emergmcy  clearance  has  been  obtained 
to  allow  continued  use  of  the  aEected 
regiilations  and  forms  under  OMB 
control  number  0560-0178. 
SUPPLEMENTARY  MFORMATXM: 

Title:  Receiving  and  Processing 
Applications. 

OMB  Control  Number:  0560-0178. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Revision  and 
Extension  of  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
imder  OMB  Control  Niunber  0560-0178 
is  used  in  processing  applications  for 
direct  FLP  loans.  Specifically,  the 
Agency  uses  the  information  in  making 
eligibility  and  financial  feasibility 
determinations  for  direct  operating, 
farm  ownership,  and  emergency  loans, 
as  authorized  imder  the  Consolidated 
Farm  and  Rural  Development  Act.  The 
specific  information  collected  is 
business  and  entity  supporting 
documentation  on  organizational 
structure  and  financial  information, 
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documentation  of  farm  experience  and 
training,  verification  that  the  applicant 
is  unable  to  obtain  credit  elsewhere, 
historical  financial  and  production 
records,  and  copies  of  any  lease 
agreements  or  legal  descriptions  of  real 
estate  they  own.  The  Lo-Doc  application 
process  will  decrease  collections 
required  from  applicants  requesting 
operating  loans  of  $50,000  or  less,  or 
recurring  annual  operating  loans.  Lo- 
Doc  will  decrease  the  burden  on  both 
FSA  employees  and  customers. 
Specifically,  for  Lo-Doc  application 
processing  only  the  entity  supporting 
documentation  information  from  this 
collection  may  be  required. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.7  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit,  and  farms. 

Estimated  Number  of  Respondents: 
34,970. 

Estimated  Number  of  Responses: 
73,708. 

Estimated  Total  Annual  Burden  on 
Respondents:  119,412. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  Cb)  the  accuracy  of  the 
agency's  estimate  of  burden  including  ■ 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utihty  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collections  techniques  or  other  forms  of 
information  technology. 

These  comments  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Michael 
Hinton,  USDA,  FSA,  Farm  Loan 
Programs,  Loan  Making  Division,  1400 
Independence  Avenue,  SW,  STOP  0522, 
Washington  DC  20250-0522.  Comments 
regarding  paperwork  burden  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  of  the  information 
collection.  All  comments  will  also 
become  a  matter  of  public  record. 

Discussion  of  the  Interim  Rule 

Stress  in  the  farm  economy  has 
significanUy  increased  demand  for  FSA 
farm  loans.  The  Agency  must  take  steps 
to  focus  resources  on  larger,  more 


complex  cases  that  pose  the  highest  risk 
to  the  government.  The  changes  in 
documentation  requirements  will 
reduce  the  time  for  loan  officials  to 
review  application  information  and 
make  the  necessary  determinations. 
Decreasing  the  time  required  for  FSA 
employees  to  reach  both  eligibility  and 
feasibility  determinations  on  lower  risk 
loans  increases  the  time  available  to 
concentrate  on  larger,  higher  risk  loan 
applicants. 

m  fiscal  year  1999,  FSA  made  more 
than  16,000  direct  OL's  to  fanners  for  a 
total  of  nearly  $800  million.  According 
to  recent  studies  of  FSA  offices 
nationwide,  the  average  FSA  OL 
applicant  expends  14.05  hours  to 
complete  the  application  to  be 
submitted  to  FSA.  Once  this  complete 
application  is  submitted  to  FSA  another 
39.55  hours  is  expended  by  FSA 
employees  to  reach  both  eligibility  and 
feasibility  determinations  on  each  OL 
application. 

Approximately  10,500,  or  65  percent, 
of  these  applications  are  for  loans  of 
$50,000  or  less.  This  group  of  applicants 
represents  only  26  percent  of  the  total 
direct  OL  dollars  loaned  in  fiscal  year 
1999  and  only  20  percent  of  the  total 
FSA  direct  OL  delinquency  in  dollars. 
These  figures  reflect  the  substantially 
lower  risk  involved  with  FSA  direct 
OL's  under  $50,000  as  compared  to 
those  FSA  loans  above  this  amount.  The 
Lo-Doc  loan  regulations  will  primarily 
affect  this  group  of  FSA  current  and 
potential  customers. 

Reducing  the  application  burden  on 
both  potential  FSA  customers  and  FSA 
employees  will  result  in  more  timely 
assistance,  so  applicants  will  receive 
their  FSA  operating  funds  earlier  in  the 
production  year.  The  most  critical  time 
period  for  fanning  operations 
nationwide  is  from  pre-planting  through 
planting  seasons.  This  is  also  the  peak 
demand  period  for  operating  capital  in 
many  types  of  farming  operations. 
Without  this  proposed  reduction  in  the 
application  process  many  farmers 
would  receive  assistance  so  late  in  the 
year  their  production  would  be 
adversely  affected,  or  they  would 
otherwise  go  without  credit  for  an 
extended  period  of  time.  For  two  years 
the  farm  economy  has  been  in  a 
continuing  state  of  crisis  due  to  excess 
supplies,  weak  foreign  markets,  and 
regional  weather  disasters.  With  the 
current  financial  difficulties  facing 
agriculture,  it  is  imperative  that 
producers  receive  operating  credit  early 
in  the  spring  season.  Historical  records 
reflect  that  the  Agency  approves  the 
majority  of  OL's  in  the  months  of  March 
and  April.  In  order  to  meet  the  needs  of 
farmers,  the  Agency  is  publishing  this 


rule  as  an  interim  rule  effective  on  date 
of  publication.  A  delayed  effective  date, 
or  publication  of  a  proposed  rule  would 
adversely  impact  formers  as  Lo-Doc 
OL's  would  not  be  available  for  the 
current  operating  season.  Fanners 
eligible  for  FSA  farm  loans  are  unable 
to  obtain  credit  elsewhere  at  reasonable 
rates  and  terms.  Therefore,  the  Lo-Doc 
program  needs  to  be  effective  upon 
publication.  FSA,  however,  will  accept 
comments  for  a  60  day  comment  period 
after  publication  to  determine  if  the 
program  should  be  subsequently 
modified. 

General  Changes 

FSA  is  revising  its  direct  OL  program 
regulations  to  reduce  the  application 
requirements  for  certain  operating  loan 
requests  of  $50,000  or  less  and  for 
certain  annual  OL  requests  from 
recurring  applicants. 

Under  current  regulations,  the 
application  requirements  are  the  same 
for  all  OL  requests  regardless  of  the 
amount  of  the  loan  or  whether  it  is  an 
initial  or  subsequent  loan  for  the 
applicant.  For  example,  an  applicant 
requesting  an  OL  of  $5,000  is  required 
to  submit  the  same  amount  of 
information  as  an  applicant  requesting  a 
$200,000  OL.  An  FSA  customer  who  has 
received  several  OL  loans  is  required  to 
submit  the  same  information  as  a  new 
applicant  requesting  an  initial  OL.  This 
excess  paperwork  is  time-consuming  for 
both  the  farmer  and  the  FSA  employee, 
who  could  be  helping  less  experienced 
farmers  whose  loans  pose  a  higher  risk 
to  the  Government.  Less  experienced 
farmers  normally  need  more  personal 
attention  to  make  financial  progress  and 
be  successful  in  graduating  to 
commercial  credit. 

Loan  applicants  and  Agency  field 
personnel  have  identified  several 
application  requirements  that  are 
repetitive  or  do  not  significanUy 
contribute  to  the  Agency's  ability  to 
make  a  credit  decision,  such  as  always 
requiring  verifications  of  employment 
and  verifying  the  same  debt  in 
numerous  ways.  The  Agency  is 
amending  its  regulation  to  eliminate 
requirements  that  are  repetitive  or  do 
not  contribute  significanUy  to  a  sound 
credit  decision  in  light  of  the  financial 
risk  involved. 

In  addition,  application  requirements 
and  loan  purpose  requirements  are 
being  amended  as  follows: 

Application  Requirements 

Certain  loan  applicants  submitting 
requests  for  operating  loans  of  $50,000 
or  less  will  only  be  required  to  submit 
the  following:  a  signed  and  dated  FSA 
410-1,  "Request  for  Direct  Loan 
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Assistance,"  a  check  or  money  order  for 
credit  report  and  lien  filing  fees,  a  Fann 
and  Home  Plan  for  the  next  operating 
cycle,  acreage  and  lease  information, 
and  conservation  compliance 
informatjon.  Additionally,  applicants 
which  are  entities  will  be  required  to 
submit  a  Ust  of  owners,  personal 
financial  statements  from  the  owners, 
and  copies  of  the  entities  legal 
documents. 

The  FSA  440-32,"Statement  of  Debts 
and  Collateral"  form  will  no  longer  be 
required  because  several  weeks  often 
pass  before  creditors  return  them  to 
FSA,  thereby  increasing  the  time 
required  for  determination  of  feasibility. 
Most  of  the  information  supplied  by 
creditors  on  this  form  can  be  obtained 
by  FSA  from  credit  reports.  The 
required  use  of  the  verification  of 
employment  form  will  also  be 
eliminated.  Employment,  salary,  and 
wage  information  is  quickly  and  easily 
verified  by  credit  reports,  current 
payroll  statements  or  IRS  Forms  W-2. 

Certain  recurring  applicants 
requesting  armual  OL  assistance  will  be 
reqiiired  to  submit  a  signed  and  dated 
FSA  410-1,  a  check  or  money  order  for 
credit  report  and  lien  filing  fees,  a  Farm 
and  Home  Plan  for  the  next  operating 
cycle,  and  any  information  that  has 
changed  from  the  previous  loan 
application,  including  acreage  and  lease 
information,  and  conservation 
compliance  documentation. 

For  all  applicants  who  apply  imder 
the  Lo-Doc  process,  the  Agency  reserves 
the  right  to  request  additional 
information  that  would  be  required  of  a 
loan  applicant  under  the  normal 
process.  The  Agency  will  not  require 
information  beyond  Lo-Doc 
requirements  as  a  matter  of  course,  but 
will  request  supporting  documentation 
when  information  submitted  deviates 
from  local  norms,  conflicts  with  other 
available  information,  or  otherwise 
creates  the  need  for  further 
documentation. 

Qualification  Requirements 

Lo-Doc  applicants  requesting  a  loan  of 
$50,000  or  less  must  meet  current 
eligibility  requirements  for  FSA  direct 
OL's  listed  in  section  1941.12.  In 
addition,  the  applicant  must  be  ciurent 
on  all  loan  payments  to  FSA  and  all 
other  creditors,  must  not  have  received 
primary  loan  servicing  or  disaster  set- 
aside  on  any  FSA  debt  within  the  past 
5  years,  and  must  owe  FSA  less  than 
$100,000,  including  the  new  loan.  These 
additional  requirements  are  necessary  to 
sufficienUy  lower  the  risk  fitjm  an  FSA 
credit  standpoint  to  make  a  soimd  credit 
decision  based  on  the  reduced 
dociunentation. 


Lo-Doc  applicants  requesting  a 
reciuring  aimual  OL  assistance  must 
meet  all  current  eligibility  requirements 
for  FSA  direct  operating  loans  as  listed 
in  §  1941.12  and,  must  have  at  least  2 
years  of  annual  OL  history  with  FSA 
where  the  loans  were  timely  repaid,  be 
current  on  payments  to  all  other 
creditors,  and  have  not  received  primary 
loan  servicing  or  disaster  set-aside  on 
any  FSA  debt  within  the  past  5  years. 

Applicants  who  cannot  meet  the 
criteria  for  these  new  application 
procedures  may  receive  a  regular  OL 
provided  they  meet  the  current 
requirements  in  §  1941.12. 

Loan  Purposes 

Lo-Doc  OL's  for  $50,000  or  less  can  be 
used  for  any  authorized  operating 
expense  allowed  in  §  1941.16,  except 
paragraph  (i)  for  refinancing  debts.  This 
limitation  is  necessary  because  the  need 
for  refinancing  is  an  indication  of 
financial  stress  and,  thus,  a  greater 
credit  risk  than  other  OL  loan  piuposes. 
The  Agency  must  perform  additional 
analysis  on  those  cases  to  help 
borrowers  become  successful  and  better 
understand  the  risk  associated  with 
each  request. 

Lo-Doc  OL's  issued  to  recurring 
applicants  requesting  annual  OL 
assistance  can  only  be  used  for  any 
authorized  annual  operating  expense 
allowed  in  paragraphs  (c)  and  (h)  of 
§  1941.16.  Because  these  applicants 
have  demonstrated  that  they  are  good 
operators  who  have  repaid  their  annual 
operating  loans,  the  Agency  is  reducing 
the  paperwork  requirements  for  them  to 
obtain  subsequent  annual  operating 
credit.  Also,  if  they  want  operating 
credit  for  purposes  other  than  emnual 
o[>erating  they  may  qualify  for  the  Lo- 
Doc  OL  under  $50,000  loan  purposes. 
For  applicants  that  do  not  qualify  imder 
either  of  the  Lo-Doc  programs,  the 
Agency  feels  that  there  is  sufficient  risk 
to  warrant  the  Agency's  continued 
collection  of  the  same  application 
materials  currently  required. 

List  of  Subjects 

7  CFR  Part  1910 

Agriculture,  Credit,  Loan  programs- 
housing  and  community  development. 
Low  and  moderate  income  housing.  Sex 
discrimination. 

7  CFR  Part  1941 

Agricultiue,  Crops,  Livestock,  Loan 
programs-rural  areas.  Youth. 

Accordingly,  7  CFR  chapter  XVm  is 
amended  as  follows: 


PART  1910— GENERAL 

1.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A— Receiving  and  Procesaing 
Applicatlona 

2.  Amend  §  1910.1  to  add  a  new 
paragraph  (f)  to  read  as  follows: 

S  1910.1    GwMral. 


(f)  As  used  in  this  subpart,  the 
abbreviation  "Lo-Doc"  means  Low- 
Documentation  and  the  abbreviation 
"OL"  means  Operating  Loan. 

3.  Amend  §  1910.4  as  follows: 

a.  Revise  the  third  sentence  from  the 
end  of  paragraph  (b); 

b.  Redesignate  paragraphs  (c)  through 
(k)  as  paragraphs  (d)  through  (1);  and 

c.  Add  a  new  paragraph  (c). 

The  addition  and  the  revision  read  as 
follows: 

§  1 91 0.4    Processing  Applications. 

***** 

(b)  *  *  *  A  complete  Farm  Loan 
Programs  application  requires 
fulfillment  of  both  the  applicant  and 
FSA  responsibilities,  except  as  provided 
in  paragraph  (c)  of  this  section.  *** 

(c)  Low-Documentation  (Lo-Doc) 
Operating  Loans: 

(1)  To  qualify  for  loan  processing 
under  Lo-Doc  provisions,  an  applicant 
must: 

(i)  Be  current  on  all  payments  to  all 
creditors  including  FSA  (if  an  FSA 
borrower); 

(ii)  Have  not  received  primary  loan 
servicing  or  disaster  set-aside  on  any 
FSA  debt  within  the  past  5  years;  and 

(iii)  Meet  one  of  the  following  criteria: 

(A)  The  loan  requested  is  $50,000  or 
less  and  the  total  outstanding  FSA 
operating  loan  debt  at  the  time  of  loan 
closing  will  be  less  than  $100,000;  or 

(B)  The  loan  is  requested  to  pay 
annual  operating  expenses  and  the 
applicant  is  an  existing  FSA  borrower 
who  has  received  and  repaid  as 
scheduled,  at  least  two  previous  annual 
operating  loans  from  the  agency. 

(2)  A  complete  Lo-Doc  OL  application 
will  consist  of  the  items  listed  in 
paragraphs  (b)(1),  (b)(2).  (b)(9),  (b)(10), 
and  (b)(16)  of  this  section.  The  Agency 
may  require  a  Lo-Doc  applicant  to 
submit  any  other  information  listed 
imder  paragraph  (b)  of  this  section  as 
needed  to  make  a  determination  on  the 
loan  application. 
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PART  1941— OPERATING  LOANS 

4.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

Subpart  A — Operating  Loan  Poiicies, 
Procedures,  and  Authorizations. 

5.  Revise  the  introductory  paragraph 
of  §  1941.16  to  read  as  follows: 

§1941.16    Loan  purposes. 

An  applicant  who  obtained  a  write- 
down under  direct  or  guaranteed  loan 
authorities  is  restricted  to  the  purposes 
listed  under  paragraphs  (c),  (g),  and  (h) 
of  this  section.  An  applicant  who 
qualifies  for  a  Low-Documentation 
operating  loan  imder 
§  1910.4(c)(l)(iii)(A)  of  subpart  A  of  part 
1910  may  use  loan  funds  for  all 
authorized  loan  purposes  except 
paragraph  (i)  of  this  section.  An 
applicant  who  qualifies  for  a  Lo-Doc 
loan  under  §  1910.4(c)(l)(iii)(B)  7  CFR 
may  only  use  the  loan  funds  for 
purposes  listed  under  paragraphs  (c) 
and  (h)  of  this  section.  All  other  eligible 
applicants  may  request  OL  funds  for  any 
of  the  following  purposes: 
***** 

Signed  in  Washington,  D.C.,  on  December 
21.  2000. 
August  Schumacher, 

Under  Secretary  for  Farm  and  Foreign 

Agricultural  Services. 

(FR  Doc.  01-101  Filed  1-8-01;  8:45  am] 

BILUNG  CODE  3410-05-U 


NUCLEAR  REGULATORY 
COiMIMISSlON 

1 0  CFR  Parts  34,  36,  and  39 
RIN3150-AG21 

New  Dosimetry  Technology; 
Confirmation  of  Effective  Date 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  January  8,  2001,  for  the 
direct  final  rule  that  appeared  in  the 
Federal  Register  of  October  24,  2000  (65 
FR  63750).  This  direct  final  rule 
amended  the  NRC's  regulations  that 
govern  radiological  safety  to  allow 
licensees  to  use  any  type  of  personnel 
dosimeter  that  requires  processing  to 
determine  the  radiation  dose,  provided 
that  the  processor  of  the  dosimeter  is 
accredited  under  the  National  Voluntary 


Laboratory  Accreditation  Program 
(NVLAP),  operated  by  the  National 
Institutes  of  Standards  and  Technology. 
DATES:  The  effective  date  of  January  8, 
2001,  is  confirmed  for  this  direct  filial 
rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website  (http:// 
ruleforum.llnl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Ann  Torres,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-0191  (E-mail:  bat@nrc.gov). 
SUPPLEMENTARY  INFORMATION:  On 
October  24,  2000  (65  FR  63750),  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  to  allow  licensees  to  use  any 
type  of  personnel  dosimeter  that  is 
processed  by  an  accredited  NVLAP 
processor.  In  the  direct  final  rule,  the 
NRC  stated  that  if  no  significant  adverse 
comments  were  received,  the  direct 
final  rule  would  become  final  on  the 
date  noted  above.  The  NRC  did  not 
receive  any  comments  that  warranted 
withdrawal  of  this  direct  final  rule. 
Therefore,  this  rule  will  become 
effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Acting  Chief,  Rules  and  Directives  Branch, 
Division  of  Administration  Services,  Office 
of  A  dm  inistratjon . 
[FR  Doc.  01-600  Filed  1-8-01;  8:45  ami 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG58 

List  Of  Approved  Spent  Fuel  Storage 
Casks:  HI-STAR  100  Revision; 
Confirmation  of  Effective  Date 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 


effective  date  of  December  26,  2000,  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Register  of  October  1 1 .  2000  (65 
FR  60339).  This  direct  final  rule 
amended  the  NRC's  regulations  on  the 
HI-STAR  100  cask  system  in  seven 
areas  and  includes  changes  to  the 
Certificate  of  Compliance  and  Technical 
Specifications.  The  seven  areas  involve: 
revision  of  the  existing  fuel 
specification  tables;  addition  of 
pressurized  water  reactor  Burnable 
Poison  Rod  Assemblies  and  Thimble 
Plug  Devices;  addition  of  two  new 
classes  of  fuel  to  the  fuel  specification 
tables;  addition  of  a  new  damaged  fuel 
container;  addition  of  thoria  rods  in 
canisters;  addition  of  antimony- 
beryllium  neutron  sources  [i.e.,  reactor 
startup  sources],  and  clarifications, 
editorial  corrections,  and  other  minor 
changes  to  cask  design  information  and 
drawings.  In  addition,  the  amendment 
includes  two  minor  changes  to  HI- 
STAR  100  listing  in  the  regulations. 
This  document  confirms  the  effective 
date. 

DATES:  The  effective  date  of  December 
26,  2000  is  confirmed  for  this  direct 
final  rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website  (http:// 
ruleforum.llnl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Gundersen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6195  (E-mail:  GEGl®nrc.gov). 
SUPPLEMENTARY  INFORMATION:  On 
October  11,  2000  (65  FR  60339),  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  in  10  CFR  72  on  the  HI- 
STAR  100  cask  system  in  seven  areas 
and  includes  changes  to  the  Certificate 
of  Compliance  and  Technical 
Specifications.  The  seven  areas  involve: 
revision  of  the  existing  fuel 
specification  tables;  addition  of 
pressurized  water  reactor  Burnable 
Poison  Rod  Assemblies  and  Thimble 
Plug  Devices;  addition  of  two  new 
classes  of  fuel  to  the  fuel  specification 
tables;  addition  of  a  new  damaged  fuel 
container;  addition  of  thoria  rods  in 
canisters;  addition  of  antimony- 
beryllium  neutron  sources  (i.e.,  reactor 
startup  sources],  and  clarifications. 
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editorial  corrections,  and  other  minor 
changes  to  cask  design  information  and 
drawings.  In  addition,  the  amendment 
includes  two  minor  changes  to  HI- 
STAR  100  listing  in  the  regulations.  In 
the  direct  final  rule,  NRC  stated  that  if 
no  significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  the  date  noted  above. 
The  NfRC  did  not  receive  any  comments 
on  the  direct  final  rule.  Therefore,  this 
rule  will  become  effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
hificJiael  Lesar. 

Acting  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services,  Office 
of  Administration. 

[FR  Doc.  01-599  Filed  1-8-01;  8:45  am] 

BUJNG  COOe  7S«Mn-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14CFRPart39 

[Docket  No.  9»-NM-329-AD;  Anwndment 
39-1 1 91 5;  AD  2000-20-04] 

RiN2120-AA64 

Ainworthinees  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  E)OT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  2000-20- 
04  that  was  published  in  the  Federal 
Register  on  October  6,  2000  (65  FR 
59707).  The  typographical  error  resulted 
in  the  omission  of  the  amendment 
nimiber.  This  AD  is  applicable  to  certain 
McDonnell  Douglas  Model  MD-90-30 
series  airplanes.  This  AD  requires 
replacement  of  certain  groimd  block 
screws  with  new  screws;  and 
retermination  of  the  circuit  groimd 
wires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points. 

EFFECTIVE  DATE:  Effective  November  13, 
2000. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Brknch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5341; 
fax  (562) 627-5210. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  2000-20- 


04,  amendment  39-11915,  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  series  airplanes,  was  published  in 
the  Federal  Re^er  on  October  6,  2000 
(65  FR  59707).  That  AD  requires 
replacement  of  certain  groimd  block 
screws  with  new  screws;  and 
retermination  of  the  circuit  ground 
wires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points. 

PART  39— {CORRECTED] 

As  published,  the  amendment 
contained  a  typographical  error  in 
paragraph  2.  under  the  "PART  39 — 
AIRWORTHINESS  DIRECTIVES" 
heading  resulting  in  the  omission  of  the 
new  amendment  number.  In  all  other 
respects,  the  original  document  is 
correct. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
November  13,  2000. 

§39.13    [Cometmd] 

On  page  59708,  in  the  first  column, 
correct  instruction  2  to  read  as  follows: 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11855  (65  FR 
49728.  August  15,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11915,  to  read  as 
follows: 

Issued  in  Renton,  Washington,  on 
December  29.  2000. 
Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-340  Filed  1-8-01;  8:45  am) 
MLUNQ  cooe  4aiO-13-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Delegation  of  Authority  to  Disclose 
and  Request  Information 

AGENCY:  Conmiodity  Futures  Trading 

Commission. 

ACnON:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  amending  Rule  140.73,  which 
delegates  authority  to  members  of  the 
Commission's  staff  to  provide 
information  to  other  government 
agencies,  to  conform  the  rule  with  the 
provisions  of  the  Commodity  Exchange 
Act  (Act)  that  authorize  such 
information  sharing.  The  Commission  is 
also  making  certain  technical 


corrections  to  Rules  140.72  and  140.73 
to  clarify  its  delegations  of  authority. 
EFFECTIVE  DATE!  January  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Ky  Tran-Trong,  Attorney- 
Advisor,  or  Julie  R.  Windhom,  Law 
Clerk,  Division  of  Trading  and  Markets, 
Commodity  Futures  TratUng 
Commission,  1155  21st  Street,  NW. 
Washington,  DC  20581.  Telephone: 
(202) 418-5450. 

.  Supplementary  Information: 

L  Background 

Commission  Rule  140.73  delegates  the 
authority  of  the  Commission  to  provide 
information  to  other  government 
agencies  to  specified  members  of  the 
Commission's  staff.  The  Commission  is 
authorized  to  promulgate  this  rule 
under  Sections  2(a)(ll).  8a(5)  and  8(e)  of 
the  Act.i  The  Commission's  original 
delegation  was  granted  to  the  Director  of 
the  Division  of  Enforcement  (and,  in  his 
absence,  to  each  Deputy  Director  of  the 
Division)  in  order  to  "eliminate  the 
necessity  of  the  Commission  itself 
authorizing  the  release  of  information" 
in  each  instance  where  other  federal 
agencies  requested  information.  ^ 

n.  Discussion 

A.  17  CFR  140.73(a)(1) 

As  originally  adopted,  Rule  140.73 
limited  the  information  that  could  be 
disclosed  by  authorized  Commission 
staff  to  another  federal  agency  to  that 
which  was  "within  the  scope  of  [the 
requesting  agency's)  jurisdiction  in  the 
investigation  or  prosecution  of  any 
violation  of  federal  law."  3  In  1983,  after 
the  Futures  Trading  Act  of  1982  (1982 
Act)  made  various  amendments  to 
Section  8(e)  of  the  Act,  the  Commission 
revised  Rule  140.73  to  add  State  and 
foreign  authorities  to  the  list  of  agencies 
to  which  information  could  be 
released.^  The  1983  expansion  of  the 
Commission's  information-sharing 


'  Section  2(a)(ll),  7  U.S.C.  4a{j).  authorizes  the 
Commission  to  "promulgate  such  rules  and 
regulations  as  it  deems  necessary  to  govern  the 
operating  procedures  and  conduct  of  the  business 
of  the  Commission."  Section  8a(5),  7  U.S.C.  12a(5), 
gives  the  Commission  the  authority  to  "promulgate 
such  rules  and  regulations  as,  in  the  judgment  of 
the  Commission,  are  reasonably  necessary  to 
effectuate  any  of  the  provisions  or  to  accomplish 
any  of  the  purposes  of  [the)  Act."  Section  8(e),  7 
U.S.C.  12(e),  is  the  provision  that  permits  the 
agency  to  release  information. 

'44  FR  72107  (Dec.  13.  1979). 

MB  FR  22133  (May  17. 1983).  The  Commission 
also  authorized  several  additional  members  of  the 
Commission's  staff  to  disclose  information.  Id.  The 
delegation  of  authority  was  further  expanded  in 
1996,  and  more  recently  in  October  2000.  See  61 
FR  1708  (Jan.  23, 1996);  65  FR  64136  (Ot.  26.  2000). 


Federal  Register /Vol.  66,  No.  6 /Tuesday,  January  9,  2001 /Rules  and  Regulations  1575 


authority  to  include  disclosure  to  State 
and  foreign  authorities  was  not  limited 
to  matters  within  the  scope  of  the 
requesting  agency's  jurisdiction 
involving  "the  investigation  or 
prosecution  of  any  violation  of  law." 
However,  the  Commission  at  that  time 
did  not  make  a  conforming  change  to 
Rule  140.73(a)(1)  to  remove  the 
restriction  in  connection  with  requests 
for  information  from  other  federal 
authorities. 

The  retention  of  the  "violation  of 
law"  requirement  in  Rule  140.73(a)(1) 
leads  to  an  incongruous  result  that  is 
inconsistent  with  the  language  of 
section  8(e)  of  the  Act.  Section  8(e). 
with  respect  to  the  disclosure  of 
information  to  federal  agencies, 
provides  in  relevant  part  that: 

Upon  the  request  of  any  department  or 
agency  of  the  Government  of  the  United 
States,  acting  within  the  scope  of  its 
jurisdiction,  the  Commission  may  furnish  to 
such  department  or  agency  any  information 
in  the  possession  of  the  Commission 
obtained  in  connection  with  the 
administration  of  [the]  Act. 

The  1982  Act  amended  Section  8(e)  to 
permit  similar  information-sharing 
arrangements  between  the  Commission 
and  State  and  foreign  authorities  where 
the  State  or  foreign  agency  or 
department  made  a  request  while 
"acting  within  the  scope  of  its 
jurisdiction."  ^  In  its  subsequent 
revision  of  Rule  140.73,  the  Commission 
added  paragraphs  (a)(2)  and  (a)(3)  "to 
conform  the  Commission's  rules  to  the 
Commodity  Exchange  Act,  as  amended 
by  the  Futures  Trading  Act  of  1982."  ^ 
As  adopted,  those  provisions  authorize 
certain  Commission  designees,  "to 
furnish  information  in  the  possession  of 
the  Commission  obtained  in  connection 
with  the  administration  of  the  Act,  upon 
written  request"  to  any  department  or 
agency  of  any  state  or  foreign 
government,  or  any  political  subdivision 
thereof,  "acting  within  the  scope  of  its 
jurisdiction."  ^  However,  although  the 
relevant  portions  of  section  8(e)  of  the 
Act  addressing  the  conditions  under 
which  information  could  be  shared  vvith 
either  Federal  or  State  and  foreign 


agencies  were  identical,  the 
Commission  did  not  revise  Rule 
140.73(a)(1)  to  eliminate  that  provision's 
requirement  that  Commission  staff  only 
disclose  information  to  other  federal 
authorities  acting  within  the  scope  of 
their  jurisdiction  "in  the  investigation 
or  prosecution  of  any  violation  of  law." 
ConsequenUy,  under  Rule  140.73  as 
currently  written,  Commission  staff  are 
authorized  to  disclose  information 
obtained  in  connection  with  the 
Commission's  administration  of  the  Act 
to  other  Federal  agencies  under  more 
limited  circumstances  than  is  permitted 
in  response  to  similar  requests  for 
information  from  State  or  foreign 
agencies.  This  result  is  not  supported  by 
the  statutory  language  of  section  8(e)  of 
the  Act  8  and,  accordingly,  the 
Commission  finds  it  appropriate  to 
remove  the  "violation  of  law"  limitation 
fitjm  Rule  140.73(a)(1). 

The  Commission  also  believes  that  it 
is  necessary  to  revise  Rule  140.73(a)(1) 
at  this  time  in  order  to  facilitate  the 
Commission's  ability  to  provide 
financial  reports  submitted  by,  and 
reports  of  examinations  of,  CFTC- 
regulated  entities  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB)  pursuant  to  Section  111  of 
the  Gramm-Leach-Bliley  Act  of  1999 
(GLB  Act).9  Under  the  GLB  Act,  the  FRB 
has  supervisory  oversight  authority  and 
responsibility  for  financial  holding 
companies  (FHCs).io  Such  FHCs  may 
own  a  variety  of  financial  companies 
that  are  "functionally  regulated"  by 
different  regulatory  agencies,  e.g.,  a 
national  bank  regulated  by  the  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
a  broker-dealer  or  investment  advisor 
regulated  by  the  Securities  and 
Exchange  Commission  (SEC),  or  a 
futures  commission  merchant  regulated 
by  the  Commission.  Although  the  GLB 
Act  establishes  the  FRB  as  the 
"umbrella  supervisor"  of  an  FHC. 
Section  111  directs  the  FRB,  in 
discharging  its  responsibilities  as 
umbrella  supervisor,  to  rely  "to  the 


'  In  relevant  part,  Section  8(e)  of  the  Act  provides 
with  respect  to  disclosure  of  information  to  State 
and  foreign  authorities. 

Upon  the  request  of  any  department  or  agency  of 
any  State  or  any  political  subdivision  thereof,  acting 
within  the  scope  of  its  jurisdiction,  any  foreign 
futures  authority,  or  any  department  or  agency  of 
any  foreign  govenunent  or  any  political  subdivision 
thereof,  acting  within  the  scope  of  its  jurisdiction, 
the  Commission  may  furnish  to  such  foreign  futures 
authority,  department  or  agency  and  information  in 
the  possession  of  the  Commission  obtained  in 
connection  with  the  administration  of  [the]  Act. 

•48  FR  at  22133. 

^17  CFR  140.73(a)(2),  (3). 


•Section  8(e)  of  the  Act  does  state,  however,  that 
"any  information  furnished  under  this  subsection  to 
any  Federal  department  or  agency  shall  not  be 
disclosed  by  such  department  or  agency  except  in 
any  action  or  proceeding  under  the  laws  of  the 
United  States  to  which  it,  the  Commission,  or  the 
United  States  is  a  party."  This  limitation  exists  for 
both  State  and  foreign  authorities  as  well,  and  is 
incorporated  into  paragraph  (c)  of  Rule  140.73. 

»Pub.  L.  No.  106-102. 113  Stat.  1338  (1999) 
(codified  in  scattered  sections  of  12  U.S.C.  and  IS 
U.S.C). 

>°FHCs  are  qualifying  bank  holding  companies 
(BHCs)  that  engage  in  a  diversified  range  of 
financial  activities.  To  qualify  as  an  FHC,  a  BHC 
must  be  well-capitalized,  well-managed  and  have  a 
Community  Reinvestment  Act  rating  of 
"satisfactory"  or  better.  See  GLB  Act  §  103,  codified 
at  12  U.S.C.  lB43(k). 


fullest  extent  possible"  on  financial 
reports  filed  with,  or  prepared  by,  the 
FHCs  or  nonbank  subsidiary's 
fimctional  regulator,  as  well  as  on 
publicly  available  information  for  both 
regulated  and  non-regulated 
subsidiaries.  >>  In  addition,  the  GLB  Act 
also  requires  the  FRB  to  rely  "to  the 
fullest  extent  possible"  on  examinations 
of  the  FHC  or  nonbank  subsidiary 
carried  out  by  the  appropriate 
functional  regulator. '^  Accordingly,  as 
the  functional  regulator  of  an  FTIC  or 
nonbank  subsidiary  thereof  engaging  in 
CFTC-regulated  activities,  the 
Commission  would  be  expected  to 
provide  financial  reports  submitted  by, 
and  reports  of  examinations  of,  those 
firms  upon  the  FRB's  request  to  enable 
the  FRB  to  carry  out  its  oversight  and 
supervisory  responsibilities.  Absent  a 
revi^n  of  Rule  140.73(a)(1),  however. 
Commission  staff  arguably  would  be 
prohibited  from  sharing  such 
information  with  the  FRB  unless  the 
report  or  examination  was  required  in 
connection  with  "the  investigation  or 
prosecution  of  any  violation  of  law." 
This  could  inhibit  the  FRB's  role  as  the 
FHCs  umbrella  regulator  and  is 
inconsistent  with  Congressional  intent. 
Therefore,  the  Commission  has 
determined  to  revise  Rule  140.73(a)(1) 
to  delete  the  "violation  of  law" 
requirement  fitim  the  rule. 

B.  1 7  CFR  140.72(a)  and  1 7  CFR 
140.73(a) 

As  noted  above.  Commission  Rule 
140.73  delegates  authority  to  certain 
specified  members  of  the  Commission's 
staff  to  share  information  obtained  in 
connection  with  the  administration  of 
the  Act  with  other  government  agencies 
upon  written  request.  Similarly, 
Commission  Rule  140.72  delegates 
authority  to  certain  specified  members 
of  the  Commission's  staff  to  share  "any 
information  necessary  or  appropriate  to 
effectuate  the  purposes  of  the  Act, 
including,  but  not  limited  to[,]  the  full 
facts  concerning  any  transaction  or 
market  operation,  including  the  names 
of  the  parties  thereto"  with  officials  of 
any  contract  market,  registered  futures 
association,  or  self-regulatory 
organization.  ^3  The  Commission  has 


"GLB  Act  Sill,  codified  at  12  U.S.C.  1844c). 
See  also  FRB  Supervisory  Letter  SR  00-13  (Aug.  15, 
2000)  (Framework  for  Financial  Holding  Company 
Supervision),  available  at  http:// 
www.federalreserve.gov. 

'^Disclosure  of  confidential  information  under 
Rule  140.72  requires  a  prior  determination  by  the 
Commission  or  its  designees  that  "the  transaction 
or  market  operation  disrupts  or  tends  to  disrupt  any 
market  or  is  otherwise  harmful  or  against  the  best 
interests  of  producers,  consumers,  or  investors  or 

Contiouad 
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determined  to  amend  both  rules  to  add 
the  Regional  Counsel  of  the  EKvision  of 
Enforcement  as  persons  authorized  in 
appropriate  cases  to  disclose  certain 
non-public  information  to  other 
governmental,  judicial  or  market 
authorities  iu  carrying  out  his  or  her 
duties.  This  authority  will  facilitate  the 
Commission's  ability  to  coordinate  and 
share  information  with  other  authorities 
for  regulatory  oversight,  fitness  inquiries 
and  other  regulatory  purposes.  In 
addition,  because  the  position  of 
Program  Coordinator  of  the  Division  of 
Enforcement  no  longer  exists,  the 
Commission  is  also  revising  Rules 
140.72(a)  and  140.73(a)  to  remove  the 
delegations  of  authority  provided 
th^ein  to  the  Program  Coordinator  of 
the  Division  of  Enforcement. 

m.  Related  Matters 

The  Commission  has  determined  that 
these  amendments  relate  solely  to 
agency  organization,  procedure  and 
practice.  Therefore,  the  provisions  of  the 
Administrative  Procedure  Act,  which 
generally  require  notice  of  proposed 
rulemaking  and  provide  other 
opportunities  for  public  participation,'* 
are  not  applicable.  The  Commission 
further  finds  that,  because  the  rules 
have  no  adverse  effect  upon  a  member 
of  the  public,  and  these  changes  are 
being  made  solely  for  the  purpose  of 
conforming  the  language  of  the 
regulation  to  the  language  of  the  statute, 
there  is  good  cause  to  make  them 
effective  immediately  upon  publication 
in  the  Federal  Register. 

List  of  Subiects  in  17  CFR  Part  140 

Authority  delegations,  organization, 
functions  and  procedures  of  the 
Commission. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Act  and,  in  particular.  Sections  2(a), 
8  and  8a,  7  U.S.C.  4a.  12  and  12a.  the 
Commission  hereby  amends  Part  140  of 
Chapter  I  of  Title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 


that  disclosure  is  necessary  or  appropriate  to 
effectuate  the  purposes  of  the  Act."  See  §  140.72(8). 

'*  5  U.S.C  5S3(b)  generally  requires  notice  of 
proposed  rulemaking  to  be  published  in  the  Federal 
■agilliii.  That  provision  states,  however,  that 
except  when  notice  or  hearing  is  required  by 
statute,  notice  is  not  required  for: 

(A)  *  *  *  interpretative  rules,  general  statements 
of  policy,  or  rules  of  agency  organization,  procedure 
or  practice;  or 

(B)  when  the  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief  statement  of 
reasons  therefor  in  the  rules  issued)  that  notice  and 
public  procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public  interest. 


PART  140— ORGANIZATION, 
FUNCTIONS  AND  PROCEDURES  OF 
THE  COMMISSION 

1.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4a  and  12a. 

2.  Section  140.72  is  amendediby 
revising  paragraph  (a)  to  read  as  follows: 

§  140.72    Delegation  of  auttiority  to 
disclose  confidential  Information  to  a 
contract  market,  registered  futures 
association  or  self-regulatory  organization. 

(a)  Pursuant  to  the  authority  granted 
under  sections  2(a)(ll),  8a(5)  and  8a(6) 
of  the  Act,  the  Commission  hereby 
delegates,  imtil  such  time  as  the 
Commission  orders  otherwise,  to  the 
Executive  Director,  the  Deputy 
Executive  Director,  the  Special  Assistant 
to  the  Executive  Director,  the  Director  of 
the  Division  of  Trading  and  Markets, 
each  Deputy  Director  of  the  Division  of 
Trading  and  Markets,  the  Chief 
Accountant,  the  General  Counsel,  each 
Deputy  General  Counsel,  the  Director  of 
the  Division  of  Economic  Analysis,  each 
Deputy  Director  of  the  Division  of 
Economic  Analysis,  the  Director  of  the 
Market  Surveillance  Section,  the 
Director  of  the  Division  of  Enforcement, 
each  Deputy  Director  of  the  Division  of 
Enforcement,  each  Associate  Director  of 
the  Division  of  Enforcement,  the  Chief 
Counsel  of  the  Division  of  Enforcement, 
each  Regional  Counsel  of  the  Division  of 
Enforcement,  each  of  the  Regional 
Coordinators,  each  of  the  Directors  of 
the  Market  Surveillance  Branches,  the 
Director  of  the  Office  of  International 
Affairs,  and  the  Deputy  Director  of  the 
Office  of  International  Affairs,  the 
authority  to  disclose  to  an  official  of  any 
contract  market,  registered  futures 
association,  or  self-regulatory 
organization  as  defined  in  section 
3(a)(26)  of  the  Securities  Exchange  Act 
of  1934,  any  information  necessary  or 
appropriate  to  effectuate  the  purposes  of 
the  Act,  including,  but  not  limited  to, 
the  full  facts  concerning  any  transaction 
or  market  operation,  including  the 
names  of  the  parties  thereto.  This 
authority  to  disclose  shall  be  based  on 
a  determination  that  the  transaction  or 
market  operation  disrupts  or  tends  to 
disrupt  any  market  or  is  otherwise 
harmful  or  against  the  best  interests  of 
producers,  consumers,  or  investors  or 
that  disclosure  is  necessary  or 
appropriate  to  efiiectuate  the  purposes  of 
the  Act.  The  authority  to  make  such  a 
determination  is  also  delegated  by  the 
Commission  to  the  Commission 
employees  identified  in  this  section.  A 
Commission  employee  delegated 
authority  imder  this  section  may 
exercise  that  authority  on  his  or  her  own 


initiative  or  in  response  to  a  request  by 
an  official  of  a  contract  market, 
registered  futures  association  or  self- 
regulatory  organization. 

***** 

3.  Section  140.73  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (a)(1)  to  read  as  follows: 

S 1 40.73    Delegation  of  auttiority  to 
disclose  infonnetion  to  United  States, 
States,  and  foreign  government  agencies 
and  foreign  futures  autlKMlties. 

(a)  Pursuant  to  sections  2(a)(ll),  8a(5) 
and  8(e)  of  the  Act,  the  Commission 
hereby  delegates,  until  such  time  as  the 
Commission  orders  otherwise,  to  the 
General  Coimsel  or,  in  his  or  her 
absence,  to  each  Deputy  General 
Counsel,  the  Director  of  the  Division  of 
Enforcement,  each  Deputy  Director  of 
the  Division  of  Enforcement,  the  Chief 
Counsel  of  the  Division  of  Enforcement, 
each  Associate  Director  of  the  Division 
of  Enforcement,  each  Regional  Coimsel 
of  the  Division  of  Enforcement,  the 
Director  of  the  Division  of  Economic 
Analysis  or.  in  his  or  her  absence,  each 
Deputy  Director  of  the  Division,  the 
Director  of  the  Market  Surveillance 
Section,  the  Director  of  the  Division  of 
Trading  and  Markets  or.  in  his  or  her 
absence,  each  Deputy  Director  of  the 
Division  of  Trading  and  Markets,  and 
the  Director  of  the  Office  of 
International  Affairs  or,  in  his  or  her 
absence,  the  Deputy  Director  of  the 
Office  of  International  Affairs,  the 
authority  to  furnish  information  in  the 
possession  of  the  Commission  obtained 
in  connection  with  the  administration  of 
the  Act,  upon  written  request,  to: 

(1)  Any  department  or  agency  of  the 
United  States,  including  for  this 
purpose  an  independent  regulatory 
agency,  acting  within  the  scope  of  its 
jurisdiction; 
***** 

Issued  in  Washington,  DC  on  January  4, 
2001,  by  the  Commission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
(FR  Doc.  01-595  Filed  1-6-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Buroau  of  Indian  Affairs 
25  CFR  Part  170 

Distribution  of  Fiscal  Year  2001  Indian 
Reservation  Roads  Funds 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Temporary  rule. 
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SltMMARY:  We  are  issuing  a  temporary 
rule  requiring  that  we  distribute  75 
percent  of  fiscal  year  2001  Indian 
Reservation  Roads  (IRR)  fimds  to 
projects  on  or  near  Indian  reservations 
using  the  relative  need  formula.  As  we 
.  did  in  fiscal  year  2000,  we  are  using  the 
Federal  Highway  Administration 
(FHWA)  Price  Trends  report  for  the 
relative  need  formula  distribution 
process,  with  appropriate  modifications 
to  address  non-reporting  states.  In  this 
distribution  we  are  reserving  up  to 
$19.53  million  to  allow  federally 
recognized  tribes  to  apply  for  $35,000 
each  for  administrative  capacity 
building  and  other  eligible 
transportation  activities  for  fiscal  year 
2001. 

DATES:  This  temporary  rule  is  effective 
January  9,  2001  through  September  30, 
2001.  We  are  requesting  comments  on  or 
before  February  8,  2001. 
ADDRESSES:  Submit  comments  to  LeRoy 
Gishi,  Chief,  Division  of  Transportation, 
Office  of  Trust  Responsibilities,  Bureau 
of  Indian  Affairs,  1849  C  Street,  NW, 
MS-4058-MIB,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Office  of  Trust 
Responsibilities,  may  be  reached  at  202- 
208-4359  (phone).  202-208-4696  (fax), 
or  leroygishi@bia.gov  (electronic  mail). 
SUPPLEMENTARY  INFORMATION: 

Background 

IWiere  Can  I  Find  General  Background 
Information  on  the  Indian  Reservation 
Roads  Program,  the  Relative  Need 
Formula,  the  FHWA  Price  Trends 
Report,  and  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
Negotiated  Rulemaking  Process? 

The  backgroimd  information  on  the 
IRR  program,  the  relative  need  formula, 
the  FHWA  Price  Trends  Report,  and  the 
TEA-21  Negotiated  Rulemaking  process 
is  detailed  in  the  Federal  Register  Notice 
dated  February  15,  2000  (65  FR  7431). 
You  may  obtain  additional  information 
on  the  IRR  program  web  site  at  http:// 
www.irr.bia.gov. 

What  Was  the  Basis  for  Distribution  of 
Fiscal  Year  2000  Funds? 

For  fiscal  year  2000  IRR  program 
fimds,  the  Secretary  published  two 
interim  rules  distributing  one-half  of  the 
funds  in  February,  2000  and  the  second 


half  of  the  funds  in  June,  2000.  This 
distribution  followed  the  TEA-21 
Negotiated  Rulemaking  Committee's 
recommendation  to  the  Secretary  in 
January,  2000  to  distribute  fiscal  year 
2000  IRR  program  funds  under  the 
relative  need  formula  used  in  1 998  and 
1999  while  continuing  to  develop 
alternative  formulas  for  comment.  In 
addition,  we  modified  the  Federal 
Highway  Administration  Price  Trends 
Report  indices  to  account  for  two  non- 
reporting  states. 

What  Is  the  Basis  for  Distribution  of 
Fiscal  Year  2001  IRR  Program  Funds? 

The  Transportation  Equity  Act  for  the 
21st  Century  provides  that  die  Secretary 
develop  rules  and  a  funding  formula  for 
fiscal  year  2000  and  subsequent  fiscal 
years  to  implement  the  Indian 
Reservation  Roads  program  section  of 
the  Act.  The  Negotiated  Rulemaking 
Committee  created  under  Section  1115 
of  TEA-21  and  comprised  of 
representatives  of  tribal  governments 
and  the  federal  government  has  been 
diligently  working  to  develop  a  fimding 
formula  that  addresses  the 
Congressionally  identified  criteria, 
Committee  and  tribal  recommendations, 
and  is  consistent  v\rith  overall  Federal 
Indian  Policy. 

Permanent  funding  formula  options 
have  been  developed  and  agreed  upon 
by  the  Committee  and  tribal 
representatives.  These  options  will  be 
published  at  a  later  date  in  the  Federal 
Register  for  public  comment.  In  the 
meantime,  there  are  about  1400  ongoing 
road  and  bridge  construction  projects  on 
or  near  Indian  reservations  which  need 
fiscal  year  2001  funding  to  continue  or 
complete  work.  Partially  constructed 
road  and  bridge  projects  could  pose 
safety  threats.  OUier  road  and  bridge 
projects  need  to  be  planned  or  initiated 
in  this  fiscal  year. 

This  rule  is  published  as  a  temporary 
rule  only  for  interim  fimding  for  fiscal 
year  2001  and  sets  no  precedent  for  the 
final  rule  to  be  published  as  required  by 
Section  1115  of  TEA-21.  The  TEA-21 
Negotiated  Rulemaking  Committee 
agrees  that  an  interim  funding  formula 
for  fiscal  year  2001  is  needed.  The 
Committee  expects  to  recommend  the 
publication  of  two  edtemative  formulas 
for  public  comment  so  that  a  final 
permanent  formula  can  be  established 
for  the  next  fiscal  year.  The  interim 


formula  for  fiscal  year  2001  will  also 
provide  tribes  with  the  critical  resources 
to  develop  inventory  data,  long-range 
transportation  plans,  transportation 
improvement  programs  and  other 
information  necessary  to  distribute 
fimds  under  a  new  funding  formula  to 
be  put  in  place  for  fiscal  year  2002  and 
thereafter. 

The  TEA-21  Negotiated  Rulemaking 
Committee's  tribal  caucus 
recommended  that  the  Secretary 
distribute  fiscal  year  2001  funds  on  the 
same  basis  as  fiscal  year  2000  funds, 
including  a  provision  for  an 
administrative  capacity  building  set- 
aside.  Under  a  special  Congressional 
appropriation  in  fiscal  year  2000,  we 
distributed  $18.3  million  for 
transportation  planning  and  the  design 
of  deficient  IRR  bridges. 

How  Will  the  Secretary  Distribute 
Fiscal  Year  2001  IRR  Program  Funds? 

Upon  publication  of  this  rule,  the 
Secretary  will  distribute  75  percent 
(approximately  $169.5  million)  of  fiscal 
year  2001  IRR  program  funds  based  on 
the  current  relative  need  formula  used 
in  fiscal  year  2000,  and  the  indices  from 
the  FHWA  Price  Trends  Report  with 
appropriate  modifications  for  non- 
reporting  states  in  the  relative  need 
formula  distribution  process.  In  this 
distribution  we  are  reserving  $19.53 
million  for  federally  recognized  tribes 
who  apply  for  and  have  negotiated 
contracts  or  agreements  for  up  to 
$35,000  for  administrative  capacity 
building  and  other  eligible 
transportation  activities  under  the  IRR 
program.  Fiscal  year  2001  funds  will  be 
distributed  to  the  twelve  BLA  regions 
using  this  distribution  process.  The 
remaining  25  percent  of  fiscal  year  2001 
IRR  program  funds  will  be  distributed 
under  the  same  relative  need  formula  as 
the  first  75  percent  of  the  funds,  after 
comments  are  reviewed  and  any 
necessary  changes  to  the  distribution  are 
made. 

What  Formula  Components  Are  We 
Using  for  Distribution  of  Fiscal  Year 
2001  Funds  and  How  Are  They  Related? 

The  following  diagram  shows  the 
relationship  between  components  for 
fiscal  year  2001  IRR  program  funds 
distribution: 
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What  Data  Are  We  Using  for  the  Interim 
Distribution  Funding  Formula? 

We  are  using  the  most  current  road 
inventory  data  Qime  2000)  maintained 
by  the  Bureau  of  Indian  Affairs. 

What  Is  the  Purpose  of  Administrative 
Capacity  Building? 

The  primary  purpose  of 
administrative  capacity  building  is  to 
provide  all  tribes  an  opportunity  to 
participate  in  the  IRR  program  by 
updating  transportation  needs 
inventories  and  performing  other 
transportation  planning  activities. 

How  Are  We  Distributing  the  Reserved 
Administrative  Capacity  Building  Funds 
to  the  Twelve  BIA  Regions? 

The  administrative  capacity  building 
funds  are  to  be  reserved  at  the  BIA 
Division  of  Transportation  until  the 
application/award  deadline  is  met.  We 
are  distributing  the  reserved 
administrative  capacity  building  funds 
($19.53  million)  to  the  twelve  BIA 
regions  based  on  the  number  of  tribes  in 
the  region  that  request  to  participate  by 
tribal  resolution  or  other  official  action 
of  the  tribe. 

How  Will  We  Provide  Administrative 
Capacity  Building  Funds  to  Tribes? 

Any  Federally  recognized  tribe  may 
apply  to  the  appropriate  BIA  region  for 
administrative  capacity  building  funds 
imder  the  Indian  Self-Determination 
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and  Educational  Assistance  Act  (P.L. 
93-638)  no  later  than  March  15,  2001. 

How  Will  BIA  Provide  Administrative 
Capacity  Building  Services  to  Direct 
Service  Tribes? 

The  BIA  regions  will  provide 
administrative  capacity  building 
services  to  tribes  in  their  regions  that 
request  such  services. 

What  Must  a  Self-Determination  or  Self- 
Governance  Tribe  Provide  in  Its 
Application  to  the  BIA  Region  for 
Administrative  Capacity  Building  Funds 
for  Fiscal  Year  2001  ? 

A  self-determination  or  self- 
governance  tribe  must  make  application 
to  the  appropriate  BIA  Region  by  March 
15,  2001  and  must  include: 

(a)  Scope  of  work;  and 

(b)  Detailed  budget  not  to  exceed 
$35,000;  and 

(c)  Official  tribal  resolution  or  other 
official  action  of  the  tribe  requesting  the 
funds. 

What  Wm  BIA  Do  With  Any  Reserved 
Funds  That  Have  Not  Been  Awarded  to 
Tribes  for  Administrative  Capacity 
Building  After  August  15.  2001? 

We  will  distribute  the  remaining 
funds  to  the  twelve  BIA  regions  based 
on  the  relative  need  formula  discussed 
in  this  rule.  It  is  important  that  each 
tribe  submit  its  application  for 
administrative  capacity  building  within 
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the  established  deadlines  so  that  we  can 
make  a  timely  reallocation  of  any 
reserved  funds  that  are  not  awarded  by 
August  15,  2001. 

Are  There  Any  Differences  in  the 
Distribution  of  Fiscal  Year  2001  IRR 
Program  Funds  as  Compared  to  the  Two 
Distributions  of  Fiscal  Year  2000  IRR 
Program  Funds  Under  the  First  and 
Second  Temporary  Rules  Published  in 
FdiTuary  2000  and  June  2000? 

The  distribution  of  fiscal  year  2001 
IRR  program  funds  are  based  on  the 
current  relative  need  formula  and  the 
FHWA  Price  Trends  Report  indices  that 
were  used  for  the  adjusted  FY  2000 
distribution.  On  February  15,  2000  the 
Secretary  partially  distributed  fiscal 
year  2000  IRR  program  funds  using  the 
relative  need  formula.  In  June,  2000,  the 
Secretary  distributed  the  remaining 
funds  imder  the  relative  need  formiUa 
by  modifying  the  FHWA  price  trend 
report  indices  for  two  non-reporting 
states,  Washington  and  Alaska,  that 
impact  tribes  in  those  non-reporting 
states.  We  are  using  the  same 
modification  process  for  non-reporting 
states  for  distribution  of  fiscal  year  2001 
IRR  program  funds.  We  are  partially 
distributing  fiscal  year  2001  IRR 
program  funds  upon  publication  of  this 
rule  (75  percent)  and  we  will  distribute 
the  remaining  25  percent  of  the  funds 
following  the  30-day  comment  period. 
In  the  first  partial  distribution  of  fiscal 
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year  2001  funds  we  are  reserving  $19.53 
million  for  administrative  capacity 
building.  Any  federally  recognized  tribe 
may  apply  for  $35,000  for  such 
activities. 

Why  Does  This  Temporary  Rule  Not 
Allow  for  Notice  and  Comment  on  the 
First  Partial  Distribution  of  Fiscal  Year 
2001  IRR  Program  Funds,  and  Why  Is  It 
Effective  Immediately? 

Under  5  U.S.C.  553(b)(3)(B),  notice 
and  public  procedure  on  the  first  partial 
distribution  under  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  In 
addition,  we  have  good  cause  for 
making  this  temporary  rule  for 
distribution  of  75  percent  of  fiscal  year 
IRR  program  funds  effective 
immediately  under  5  U.S.C.  553(d)(3). 
Notice  and  public  procedure  would  be 
impracticable  because  of  the  urgent 
need  to  distribute  75  percent  of  fiscal 
year  2001  IRR  program  funds. 
Approximately  1400  road  and  bridge 
construction  projects  are  at  various 
phases  that  require  additional  funds  this 
fiscal  year  to  continue  or  complete 
work,  including  196  deficient  bridges 
and  the  construction  of  approximately 
600  miles  of  roads.  Fiscal  year  2001  IRR 
program  funds  will  be  used  to  design, 
plan,  and  construct  improvements  (and, 
in  some  cases,  to  reconstruct  bridges). 
Without  this  partial  distribution  of  fiscal 
year  2001  funds,  tribal  and  BIA  IRR 
projects  will  be  forced  to  cease  activity, 
placing  projects  and  jobs  in  jeopardy. 
Waiting  for  notice  and  comment  on  this 
temporary  rule  would  be  contfary  to  the 
public  interest.  In  some  of  the  BIA 
regions,  approximately  80  percent  of  the 
roads  in  the  IRR  system  (and  the 
majority  of  the  bridges)  are  designated 
school  bus  routes.  Roads  are  essential 
access  to  schools,  jobs,  and  medical 
services.  Many  of  the  priority  tribal 
roads  are  also  emergency  evacuation 
routes  and  represent  the  only  access  to 
tribal  lands.  Two-thirds  of  the  road 
miles  in  Indian  country  are  unimproved 
roads.  Deficient  bridges  and  roads  are 
health  and  safety  hazards.  Partially 
constructed  road  and  bridge  projects 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Further,  over  200 
projects  currently  in  progress  are 
directly  associated  with  environmental 
protection  and  preservation  of  historic 
and  cultural  properties.  This  temporary 
rule  is  going  into  effect  immediately 
because  of  the  urgent  need  for  partially 
distributing  fiscal  year  2001  funds  to 
continue  these  construction  projects. 

We  are  providing  for  a  30-day 
comment  period  upon  publication  of 
this  temporary  rule  for  comments  on 
distribution  of  the  remaining  25  percent 


of  fiscal  year  2001  IRR  program  funds. 
We  will  review  and  consider  comments 
on  distributing  the  remaining  25  percent 
of  fiscal  year  2001  IRR  program  funds 
before  the  second  distribution. 

Clarity  of  This  Temporary  Rtde 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  youi 
comments  on  how  to  make  this 
temporary  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  temporary  rule  clearly  stated?  (2) 
Does  the  temporary  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  temporary  rule  (grouping 
and  order  of  sections,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  temporary  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  temporary  rule?  What  else  could  we 
do  to  make  the  temporary  rule  easier  to 
imderstand? 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  the  criteria  in  Executive  Order 
12866,  this  temporary  rule  is  a 
significant  regulatory  action  because  it 
will  have  an  annual  effect  of  more  than 
$100  million  on  the  economy.  The  total 
amoimt  available  for  distribution  of 
fiscal  year  2001  IRR  program  funds  is 
approximately  $226  million  and  we  are 
distributing  approximately  $169.5 
million  under  this  temporary  rule. 
Congress  has  already  appropriated  these 
funds  and  FHWA  has  already  allocated 
them  to  BIA.  The  cost  to  the  government 
of  distributing  the  IRR  program  funds, 
especially  under  the  relative  need 
formula  with  which  the  tribal 
governments  and  tribal  organizations 
and  the  BIA  are  already  familiar,  is 
negligible.  The  distribution  of  fiscal  year 
2001  IRR  program  funds  does  not 
require  tribal  governments  and  tribal 
organizations  to  expend  any  of  their 
own  funds. 

This  temporary  rule  is  consistent  with 
the  policies  and  practices  that  currently 
guide  oiu-  distribution  of  IRR  program 
funds.  This  temporary  rule  continues  to 
adopt  the  relative  need  formula  that  we 
have  used  since  1993.  adjusting  the 
FHWA  Price  Trends  Report  indices  for 
states  that  do  not  have  current  data 
reports. 

This  temporary  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Federal  agency.  The 
FHWA  has  transferred  the  IRR  program 
funds  to  us  and  fully  expects  the  BIA  to 
distribute  the  funds  according  to  a 


funding  formula  approved  by  the 
Secretary.  This  temporary  rule  does  not 
alter  the  budgetary  effects  on  any  tribes 
from  any  previous  or  any  future 
distribution  of  IRR  program  funds  and 
does  not  alter  entitlement,  grants,  user 
fees,  or  loan  programs  or  the  rights  or 
obligations  of  their  recipients. 

This  temporary  rule  aoes  not  raise 
novel  legal  or  policy  issues.  It  is  based 
on  the  relative  need  formula  in  use 
since  1993.  We  are  changing 
determination  of  relative  need  only  by 
appropriately  modifying  the  FHWA 
Price  Trend  Report  indices  for  states 
that  did  not  report  data  for  the  FHWA 
Price  Trends  Report,  just  as  we  did  for 
the  second  partial  distribution  of  fiscal 
year  2000  IRR  program  funds. 

Approximately  1400  road  and  bridge 
construction  projects  are  at  various 
phases  that  depend  on  this  fiscal  year's 
IRR  program  funds.  Leaving  these 
ongoing  projects  unfunded  will  create 
undue  hardship  on  tribes  and  tribal 
members.  Lack  of  funding  would  also 
pose  safety  threats  by  leaving  partially 
constructed  road  and  bridge  projects  to 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Thus,  the  benefits  of 
this  rule  far  outweigh  the  costs.  This 
rule  is  consistent  with  the  policies  and 
practices  that  currently  giiide  our 
distribution  of  IRR  program  funds.  This 
rule  continues  to  adopt  the  relative  need 
formula  that  we  have  used  since  1993. 

Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  not  required  for 
this  temporary  rule  because  it  applies 
only  to  tribal  governments,  not  State 
and  local  governments. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  a  major  rule  imder  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
because  it  has  an  aimual  effect  on  the 
economy  of  $100  million  or  more.  We 
are  distributing  approximately  $169.5 
million  under  this  temporary  rule. 
Congress  has  already  appropriated  these 
funds  and  FHWA  has  already  allocated 
them  to  BIA.  The  cost  to  the  government 
of  distributing  the  IRR  program  funds, 
especially  under  the  relative  need 
formula  with  which  tribal  governments, 
tribal  organizations,  and  the  BIA  are 
already  familiar,  is  negligible.  The 
distribution  of  the  IRR  program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds. 

This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
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Federal.  State,  or  local  government 
agencies,  or  geographic  regions.  Actions 
under  this  rule  will  distribute  Federal 
funds  to  Indian  tribal  governments  and 
tribal  organizations  for  transportation 
planning,  road  fmd  bridge  construction, 
and  road  improvements. 

This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  In  foct,  actions  under 
this  rule  will  provide  a  beneficial  effect 
on  employment  through  funding  for 
construction  jobs. 

Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.),  this 
temporary  rule  will  not  significantly  or 
uniquely  affect  small  governments,  or 
the  private  sector.  A  Small  Government 
Agency  Flan  is  not  required. 

This  temporary  rule  wiU  not  produce 
a  federal  mandate  that  may  result  in  an 
expenditiire  by  State,  local,  or  tribal 
governments  of  $100  million  or  greater 
in  any  year.  The  efiiect  of  this  temporary 
.rule  is  to  immediately  provide  75 
percent  of  fiscal  year  2001 IRR  program 
funds  to  tribal  governments  for  ongoing 
IRR  activities  and  construction  projects. 

Takings  (Executive  Order  12630) 

With  respect  to  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications  since  it  involves  no 
transfer  of  title  to  any  property.  A 
takings  implication  assessment  is  not 
required. 

Federalism  (Exectuive  Order  13132) 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  temporary  rule  should  not  affect 
the  relationship  between  State  and 
Federal  governments  because  this  rule 
concerns  administration  of  a  fund 
dedicated  to  IRR  projects  on  or  near 
Indian  reservations  that  has  no  effect  on 
Federal  funding  of  state  roads. 
Therefore,  the  rule  has  no  Federalism 
effects  within  the  meaning  of  Executive 
Order  13132. 

Civil  Justice  Reform  (Executive  Order 
12988) 

This  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  Executive  Order  12988.  This  rule 
contains  no  drafting  errors  or  ambiguity 
and  is  clearly  written  to  minimize 
litigation,  provide  clear  standards, 
simplify  procedures,  and  reduce 
burden.  This  rule  does  not  preempt  any 


statute.  We  are  still  piusuing  the  TEA- 
21  mandated  negotiated  rulemaking 
process.  The  rule  is  not  retroactive  with 
respect  to  any  funding  firom  any 
previous  fiscal  year  (or  prospective  to 
funding  fitim  any  futuire  fiscal  year),  but 
applies  only  to  75  percent  of  fiscal  year 
2001  IRR  program  funding. 

Papenrork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  record  keeping  or  information 
collection  requirements  or  the  collection 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  501  et  seq.  We  already  have  all 
of  the  necessary  information  to 
implement  this  rule. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fitim  the  preparation  of  an 
environmental  assessment  or  an 
enviroiunental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4321  et  seq..  because 
its  environmental  effects  are  too  broad, 
specidative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
the  road  projects  funded  as  a  result  of 
this  rule  will  be  subject  later  to  the 
National  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Further,  no  extraordinary 
circumstances  exist  to  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandiun  of  May  14, 1998, 
Consultation  and  Coordination  with 
Indian  Tribal  Govenunents  (63  FR 
27655)  and  512  DM  2,  we  have 
evaluated  any  potential  effects  upon 
federally  recognized  Indian  tribes  and 
have  determined  that  this  rule  preserves 
the  integrity  and  consistency  of  the 
relative  need  formula  process  we  have 
used  since  1993.  The  only  changes  we 
are  making  bom  previous  years  (which 
we  also  made  for  fiscal  year  2000  IRR 
program  funds  (see  Federal  Register 
Notice  65  FR  7431))  are  to  modify  the 
FHWA  Price  Trends  Report  indices  for 
non-reporting  states  which  do  not  have 
current  price  trends  data  reports.  The 
yearly  FHWA  Report  is  used  as  part  of 
the  process  to  determine  the  cost-to- 
improve  portion  of  the  relative  need 
formiUa.  Consvdtation  with  tribal 
governments  and  tribal  organizations  is 
ongoing  as  part  of  the  TEA-21 
negotiated  rulemaking  process  and  this 


distribution  uses  the  TEA-21  Negotiated 
Rulemaking  Conunittee's  tribal  caucus 
recommendation. 

List  of  Subiects  in  25  CFR  Part  170 

Highways  and  roads,  Indians — lands. 

For  the  reasons  set  out  in  the 
preamble,  we  are  temporarily  amending 
Part  170  in  Chapter  I  of  Titie  25  of  the 
Code  of  Federal  Regiilations  as  follows. 

PART  170— ROADS  OF  THE  BUREAU 
OF  INDIAN  AFFAIRS 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  36  Stat.  861;  78  Stat.  241,  253, 
257;  45  Stat.  750  (25  U.S.C.  47;  42  U.S.C. 
2000e(b).  2000e-2(l):  23  U.S.C.  101(a),  202. 
204],  unless  otherwise  noted. 

2.  Effective  January  9,  2001  through 
September  30,  2001,  add  §  170.4b  to 
read  as  follows: 

f  170.4b  Wtiat  formula  will  BIA  use  to 
distribute  75  percent  of  fiscal  year  2001 
Indian  Reservation  Roads  funds? 

On  January  9,  2001  we  will  distribute 
75  percent  of  fiscal  year  2001  IRR 
program  funds  authorized  under  Section 
1115  of  the  Transportation  Equity  Act 
for  the  21st  Centiury,  Public  Law  105- 
178, 112  Stat.  154.  We  will  distribute 
the  funds  to  Indian  Reservation  Roads 
projects  on  or  near  Indian  reservations 
using  the  relative  need  formula 
established  and  approved  in  January 
1993.  The  formula  has  been  modified  to 
account  for  non-reporting  states  by 
inserting  the  latest  data  reported  for 
those  states  for  use  in  the  relative  need 
formula  process.  In  addition,  we  are 
reserving  $19.53  million  of  this 
distribution  to  allow  federally 
recognized  tribes  to  apply  for  $35,000 
for  administrative  capacity  building  for 
fiscal  year  2001. 

Dated:  December  29,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  01-376  Filed  1-8-01;  8:45  am] 

BILLING  CODE  4310-Oa-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQD  95-054] 
RIN2115-AF17 

Ragattas  and  Marina  Paradaa 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule  and  withdrawal  of 
interim  rule. 
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SUMMARY:  The  Coast  Guard  withdraws 
its  interim  rule  on  regattas  and  marine 
parades,  which  never  went  into  effect. 
Instead,  it  intends  to  issue  new 
proposals  that  would  better 
accommodate  environmental  concerns, 
while  still  eliminating  overly 
burdensome  requirements  for  sponsors 
of  marine  events.  Also,  the  Coast  Guard 
issues  a  final  rule  amending  its  existing 
regiilation  that  specifies  the  minimiun 
time  before  a  marine  event  takes  place 
for  submitting  an  application  to  hold  the 
event.  This  amendment  increases  the 
amount  of  time  for  the  Coast  Guard  to 
consider  the  numerous,  additional 
statutory  requirements,  enacted  since 
the  existing  regulation  was  issued, 
before  it  approves  an  application. 
DATES:  The  interim  rule  published  at  61 
FR  33027  on  June  26,  1996,  is 
withdrawn  as  of  March  12.  2001.  The 
amendments  to  33  CFR  part  100  are 
effective  on  March  12,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  CGD  95-054.  They  are 
available  for  inspection  or  copying  at 
the  Office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-1477. 

You  may  obtain  a  copy  of  this 
dociunent  by  telephone  at  the  U.S.  Coast 
Guard  Infoline,  1-800-368-5647;  by  e- 
mail  at  uscginfoline@tiscom.uscg.mil:  or 
by  Internet  at  the  Web  Site  for  the  Office 
of  Boating  Safety,  http:// 
www.uscgboating.org. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  contact 
Carlton  Perry,  Project  Manager,  Office  of 
Boating  Safety,  by  telephone  at  202- 
267-0979  or  by  e-mail  at 
cperry@comdt.  uscg.mil. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  December  26,  1995,  we  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  entitled  "Regattas 
and  Marine  Parades;  Permit  Application 
Procedures"  in  the  Federal  Register  (60 
FR  66773).  On  April  17,  1996,  we 
published  a  notice  of  proposed 
rulemaking  (^4PRM)  entitled  "Regattas 
and  Marine  Parades"  (61  FR  16732).  On 
June  26, 1996,  we  published  an  interim 
rule  with  notice  of  availability  of 
environmental  assessment  entitied 
"Regattas  and  Marine  Parades"  (61  FR 
33027).  As  a  result  of  a  series  of  notices 


of  delay  of  effective  date,  the  interim 
rule  never  went  into  effect  (61  FR 
60027,  November  26, 1996;  62  FR 
67570,  December  29,  1997;  63  FR  71753, 
December  30, 1998;  and  64  FR  70184, 
December  16, 1999).  No  public  hearing 
was  requested,  and  none  was  held. 

Withdrawal  of  Interim  Rule 

The  original  piupose  for  this 
rulemaking  was  to  explore  ways  to 
better  carry  out  oiu  statutory 
responsibility,  imder  33  U.S.C.  1233,  to 
promote  safety  of  life  on  navigable 
waters  diuing  regattas  and  marine 
parades.  In  keeping  with  the  President's 
Regulatory  Reinvention  Initiative,  we 
reviewed  the  regulations  on  marine 
events  in  33  CFR  part  100  and 
determined  that  the  regulations  needed 
revising  to  eliminate  overly 
burdensome,  luinecessary,  and  obsolete 
requirements.  To  that  end,  this 
rulemaking  intended  to  eliminate  the 
need  for  Coast  Guard  marine  event 
permits,  unless  a  permit  was  necessary 
to  advance  the  statutory  purpose  of 
promoting  safety  of  life  during  marine 
events.  The  rule  would  have  established 
various  categories  of  marine  events: 
those  that  did  not  require  either  a 
written  notice  to  the  Coast  Guard  or  a 
Coast  Guard  permit  because  they  clearly 
posed  no  extra  or  unusual  hazard  to  the 
safety  of  life;  those  that  required  written 
notice  to  the  Coast  Guard  because  they 
may  have  posed  such  a  hazard;  and 
those  that  required  an  individual  Coast 
Guard  permit  because  they  clearly 
posed  such  a  hazard.  For  a  detailed 
discussion  of  this  project  and  our 
statutory  authority,  see  the  ANPRM, 
NPRM,  and  interim  rule  mentioned 
under  "Regulatory  History"  in  this 
preamble. 

During  the  coiu-se  of  this  project,  we 
consulted  with,  and  continue  to  consult 
with,  other  governmental  agencies  on 
the  likely  environmental  effects  of  our 
proposals.  As  a  result  of  the  concerns  of 
environmental  agencies  on  the  possible 
adverse  effects  of  our  proposals  on  the 
enviromnent  and,  in  particidar,  on 
endangered  species,  we  have  decided  to 
withdraw  this  interim  rule  and  close 
CGD  95-054.  In  its  place,  we  plan  to 
develop  new  alternatives  through  a  new 
rulemaking  project.  In  this  new  project, 
we  will  again  address  our  original 
concerns  of  eliminating  overly 
burdensome  requirements  on  the 
sponsors  of  events,  while  being 
responsive  to  environmental  issues. 

Final  Rule  Amending  the  Lead  Time  for 
Applications  for  Marine  Events 

This  final  rule  amends  33  CFR  100.15 
entitled  "Submission  of  application." 
Before  this  amendment,  paragraph  (c)  of 


§  100.15  stated  that  an  application  to 
hold  a  proposed  marine  event  must  be 
submitted  to  the  Coast  Guard  no  less 
than  30  days  before  the  start  of  the 
event.  In  §  100.17(c)  of  the  interim  rule, 
the  30-day  period  was  increased  to  135 
days  before  the  event  or,  if  all  of  the 
following  apply,  to  60  days  before  the 
event: 

(1)  If  the  sponsor  submitted  an 
application  for  the  event  in  the  year 
immediately  preceding. 

(2)  If  the  particulars  of  the  event,  such 
as  its  natiue,  location,  and  scheduling, 
are  essentially  the  same  as  for  the 
previous  event. 

(3)  If  the  Coast  Guard  did  not  require 
a  permit  for  the  previous  event. 

In  the  final  rule,  we  revised  the  60- 
day  criteria  to  reflect  the  ciurent 
regulations  on  issuing  permits  for 
reciuring  events.  To  avoid  potential 
biu-dens  of  an  abrupt  transition  to  the 
new  regulation  in  paragraph  (c).  new 
paragraphs  (d)  and  (e)  of  §  100.15 
provide  special  lead  times  for  events  to 
be  held  within  196  days  after  the 
effective  date  of  the  final  rule. 

Discussion  of  Comments  to  §  100.17(c) 
in  the  Interim  Rule  on  the  Lead  Time 
for  Applications  for  Marine  Events 

1.  One  comment  to  the  interim  rule 
stated  that  an  extension  of  the  existing 
30-day  deadline  for  submitting 
applications  to  135  days  is 
linnecessarily  biudensome. 

Since  1963.  when  the  existing 
regulations  were  issued,  the  number  of 
factors  that  are  required  to  be 
considered  in  the  permitting  process 
have  greatiy  increased.  Additional 
statutes  enacted  since  1963  must  now  be 
considered  before  a  permit  is  issued.  For 
example,  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321-4347)  alone  can  delay 
approval  of  a  permit  for  1 20  days  or 
more.  Furthermore,  while  marine  events 
have  become  larger,  faster,  and  more 
frequent  and  have  a  greater  impact  on 
navigation,  the  Coast  Guard's  resources 
for  processing  permits  have  been 
reduced.  The  135-day  period  is  based  on 
the  minimiun  time  needed  for  the  Coast 
Guard  to  review  the  application  and 
verify  its  contents;  to  consult  with  other 
agencies  and  allow  time  for  their 
responses;  to  determine  whether  a 
special  local  regulation  under  33  CFR 
100.35  is  needed  and,  if  so,  issue  that 
regulation;  to  determine  if  changes  to 
the  application  are  needed;  and  to 
prepare  the  required  environmental 
documentation. 

For  annually  recurring  events  that 
meet  certeiin  specified  criteria,  the 
interim  rule  in  §  100.17(c)  and  this  final 
rule  in  §  100.15(c)  provide  for 
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submitting  an  application  a  minimum  of 
60  days  before  the  evMit. 

2.  One  comment  asked  us  to  clarify 
when  an  event  would  be  subject  to  the 
new  rules.  For  example,  what  if  the 
sponsor  has  met  the  30-day  minimiim 
for  requesting  a  permit  imder  paragraph 
(c)  of  previous  §  100.15  and,  in  the 
meantime,  this  final  rule  goes  into 
effect,  with  its  135-day  requirement  in 
new  §  100.15(c)?  The  new  requirement 
could  force  the  sponsor  to  cancel  the 
event. 

We  agree  that  a  transition  period  is 
needed.  See  new  paragraphs  (d)  and  (e) 
of  §  100.15  in  this  final  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedvues  of 
the  E)epartment  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979). 

We  expect  the  economic  impact  of  the 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
final  rule  increases  the  minimum 
amount  of  time  necessary  for  the  Coast 
Guard  to  process  marine-event 
applications.  This  means  that  some 
sponsors  of  events  may  have  to  plan 
their  events  earUer.  Though  this 
increase  may  impose  a  biuden  on  those 
sponsors,  it  is  necessary  to  meet  new 
statutory  considerations  affecting 
approval  of  applications  and  to  allow 
agencies  that  must  be  consulted  to  have 
a  reasonable  amount  of  time  to  respond. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

As  discussed  in  the  "Regulatory 
Evaluation"  section  of  this  preamble, 
the  need  for  this  rule  is  due  to  the 
increased  review  time  needed  to  comply 
with  statutes  enacted  after  the  previous 
regulation  was  issued,  as  well  as  to  the 
increasing  number  of  events  held.  The 
final  rule  applies  to  all  marine-event 


sponsors,  both  large  and  small.  Some 
sponsors  may  now  find  the  need  to  plan 
events  farther  into  the  future  than  they 
have  in  the  past,  though  having  to  plan 
farther  into  the  future  does  not 
necessarily  create  an  economic  impact. 
However,  to  keep  the  lead-time  to  the 
minimum  necessary,  the  final  rule 
provides  for  a  shorter  lead-time  for 
events  that  repeat  annually  and  that 
meet  the  criteria  Usted  in  §  100.15(c). 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered,  under  the  NPRM  and 
interim  rule,  to  assist  small  entities  in 
understanding  this  rulemaking  so  that 
they  could  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-688-734-3247). 

Collection  of  Information 

This  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  This  rule  does  not 
affect  the  content  of,  or  burden  of 
collecting  information  for,  marine  event 
application. 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  it  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 


discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  fit)m  further 
environmental  documentation.  This  rule 
is  administrative  in  nature  and  concerns 
the  timeframe  for  submitting  an 
application.  It  will  have  no  direct  affect 
on  the  environment.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— MARINE  EVENTS 

1.  Revise  the  authority  citation  for 
part  100  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  C3TI  1.46. 

2.  The  interim  rule  published  at  61  FR 
33027  on  June  26. 1996.  is  withdrawn. 

3.  In  §  100.15,  revise  paragraph  (c), 
redesignate  paragraph  (d)  as  paragraph 
(f),  and  add  new  paragraphs  (d)  and  (e) 
to  read  as  follows: 

§  1 00.1 5    Submission  of  application. 
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(c)  Except  as  in  paragraphs  (d)  and  (e) 
of  this  section,  the  application  must  be 
submitted  no  less  than  135  days  before 
the  start  of  the  proposed  event. 
However,  if  all  of  the  following  criteria 
are  met,  the  application  must  be 
submitted  no  less  than  60  days  before 
the  start  of  the  proposed  event: 

(1)  The  sponsor  submitted  an 
application  for  the  event  in  the  year 
immediately  preceding. 

(2)  The  nature,  location,  scheduling, 
and  other  relevant  information 
contained  in  the  previous  application 
are  essentially  the  same. 

(3)  The  Coast  Guard  received  no 
objection  to  the  previous  application. 

(4)  The  Coast  Guard  did  not 
promulgate  special  local  regulations  for 
the  previous  event. 

(5)  The  Coast  Guard  approved  the 
previous  event. 

(d)  For  marine  events  to  be  held  on  or 
before  July  10,  2001 ,  the  application 
must  be  submitted  no  less  than  30  days 
before  the  start  of  the  proposed  event. 

(e)  For  marine  events  to  be  held  after 
July  10,  2001  but  before  September  24, 
2001,  the  application  must  be  submitted 
no  less  than  60  days  before  the  start  of 
the  proposed  event. 
***** 

Dated:  December  29,  2000. 
Terry  M.  Cross, 

Rear  Admiral,  U.S.  Coa^  Guard,  Assistant 

Commandant  for  Operations. 

[FR  Doc.  01-546  Filed  1-8-01;  8:45  am) 

BILLING  COOC  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-00-033] 

RIN2115-AE47 

Drawbridge  Operating  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  deviation. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  authorized  a 
temporary  deviation  from  the  regulation 
governing  the  Rock  Island  Railroad  and 
Highway  Drawbridge,  Mile  482.9,  Upper 
Mississippi  River  at  Davenport.  Iowa. 
This  deviation  allows  the  drawbridge  to 
remain  closed  to  navigation  for  57  days 
bom  7  a.m.,  January  1,  2001,  until  7 
a.m.,  February  26,  2001.  This  action  is 
required  to  allow  the  bridge  owrner  time 
for  preventive  maintenance  in  the 
winter,  before  Lock  12  opens  March  1, 
2001,  and  when  there  is  less  impact  on 


navigation;  instead  of  scheduling 
maintenance  in  the  summer,  when  river 
traffic  increases. 

DATES:  This  temporary  deviation  is 
effective  from  7  a.m.,  January  1,  2001, 
until  7  a.m.,  February  26,  2001. 
FOR  FUTHER  INFORMATION  CONTACT:  Roger 
K.  Wiebusch,  Bridge  Administrator, 
Commander  (obr).  Eighth  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832.  (314)  539-3900. 
extension  378. 

SUPPLEMENTARY  INFORMATION:  The  Rock 
Island  Railroad  and  Highway 
Drawbridge  provides  a  vertical 
clear^ce  of  23.8  feet  above  normal  pool 
in  the  closed-to-navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  This  deviation 
has  been  coordinated  with  waterway 
users  who  do  not  object. 

This  deviation  allows  the  bridge  to 
remain  closed-to-navigation  from  7  a.m.. 
January  1.  2001.  to  7  a.m..  February  26, 
2001.  The  drawbridge  normally  opens 
on  signal. 

Dated:  December  20,  2000. 

Paul  J.  Plata, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  01-548  Filed  1-8-01;  8:45  am] 

BILLING  CODE  MIO-IS-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGO07-00-135] 

Drawbridge  Operation  Regulations; 
Memorial  Bridge,  Across  the 
Intracoastai  Waterway,  Mile  830.6, 
Volusia  County,  Daytona  Beach,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Memorial  bridge  across  the 
Intracoastai  Waterway,  mile  830.6, 
Volusia  County,  Daytona  Beach,  Florida. 
This  deviation  allows  the  drawbridge 
owner  or  operator  to  only  open  a  single 
leaf,  from  January  8,  2001,  to  January  19, 
2001.  This  temporary  deviation  is 
required  to  allow  the  bridge  owner  to 
safely  complete  repairs  of  the  bridge. 
DATES:  This  deviation  is  effective  from 
January  8.  2001.  to  January  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon.  Chief,  Operations  Section, 


Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743, 
SUPPLEMENTARY  INFORMATION:  The 
Memorial  bridge  across  the  Gulf 
Intracoastai  Waterway  at  Volusia 
County,  Daytona  Beach,  is  a  double  leaf 
bridge  with  a  vertical  clearance  of  21 
feet  above  mean  hi^  water  (MHW) 
measured  at  the  fenders  in  the  closed 
position  with  a  horizontal  clearance  of 
90  feet.  On  November  28,  2000.  Sieg  and 
Ambachtsheer,  Inc.,  contractors 
representing  the  drawbridge  owner, 
requested  a  deviation  bom  the  current 
operating  regulation  in  33  CFR  117.5 
which  requires  drawbridges  to  open 
promptly  and  fuUy  when  a  request  to 
open  is  given.  This  temporary  deviation 
was  requested  to  allow  necessary  repairs 
to  the  drawbridge  in  a  critical,  time- 
sensitive  manner. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.5  for  the  purpose  of  repair 
completion  of  the  drawbridge.  Under 
this  deviation,  the  Memorial  Bridge 
need  only  open  one  leaf  bom  January  8, 
2001  until  January  19.  2001.  The 
deviation  is  effective  beginning  January 
8.  2001.  to  January  19,  2001. 

Dated:  December  21.  2000. 
Greg  E.  Shapley. 

Chief,  Bridge  Administration,  Seventh  Coast 

Guard  District. 

(FR  Doc.  01-547  Filed  1-8-01;  8:45  am) 

BILUNO  CODE  401O-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD07-00-132] 

DrawtKidge  Operation  Regulations; 
Cortez  Bridge  (SR  684),  Across  the 
Gulf  Intracoastai  Waterway,  Mile  87.4, 
Sarasota  County,  Cortez,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Cortez  bridge  across  the  Gulf 
Intracoastai  Waterway,  mile  87.4. 
Sarasota  County.  Cortez,  Florida.  This 
deviation  allows  the  drawbridge  owner 
or  operator  to  only  open  one  leaf  of  the 
drawbridge,  bom  8  a.m.  until  4  p.m..  on 
January  10.  2001.  This  temporary 
deviation  is  required  to  allow  the  bridge 
owner  to  safely  complete  repairs  of  the 
bridge. 
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DATES:  This  deviation  is  effective  on 
January  10.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The 
Cortez  bridge  across  the  Gulf 
Intracoastal  Waterway  at  Sarasota 
County,  Cortez,  is  a  double  leaf  bridge 
with  a  vertical  clearance  of  25.5  feet 
above  mean  high  water  (MHW) 
measured  at  the  fenders  in  the  closed 
position  with  a  horizontal  clearance  of 
90  feet.  On  December  13,  2000,  Florida 
Department  of  Transportation,  the 
drawbridge  owner,  requested  a 
deviation  from  the  current  operating 
regiUation  in  33  CFR  117.5  which 
requires  drawbridge  to  open  promptly 
and  fully  when  a  request  to  open  is 
given.  This  temporary  deviation  was 
requested  to  allow  necessary  repairs  to 
the  drawbridge  in  a  critical  time 
sensitive  manner. 

The  District  Conunander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.35  for  the  purpose  of  repair 
completion  of  the  drawbridge.  Under 
this  deviation,  the  Cortez  Bridge  need 
only  open  one  leaf  from  8  a.m.  until  4 
p.m.  The  deviation  is  effective  for  one 
day,  on  January  10,  2001. 

Dated:  December  21.  2000. 

Greg  E.  Shapley, 

Chief,  Bridge  Administration,  Seventh  Ckxist 
Guard  District. 

[PR  Doc.  01-549  FUed  1-8-01;  8:45  am] 
BUJNQ  cooe  «10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  117 
[CQO07-00-133] 

Drawbridge  Operation  Ragulationa; 
Siesta  Key  Bridge,  Acroes  ttie  Gulf 
Intracoastal  Waterway,  Mile  71.6, 
Saraaota  County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regiUations  governing  the  operation  of 
the  Siesta  Key  bridge  across  the  Gulf 
Intracoastal  Waterway,  mile  71.6, 
Sarasota  County,  Florida.  This  deviation 
aUows  the  drawbridge  owner  or 
operator  to  open  only  the  east  span  bom 
8  a.m.  until  12  p.m.,  on  January  8,  2001. 


This  temporary  deviation  is  required  to 
allow  the  bridge  owner  to  safely 
complete  repairs  of  the  bridge. 
DATES:  This  deviation  is  effective  on 
Januarys,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief.  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The  Siesta 
Key  bridge  across  the  Gulf  Intracoastal 
Waterway  at  Sarasota  County,  has  a 
vertical  clearance  of  21  feet  above  mean 
high  water  (MHW)  measured  at  the 
fenders  in  the  closed  position  with  a 
horizontal  clearance  of  90  feet.  On  " 
December  13,  2000.  Florida  Department 
of  Transportation,  the  drawbridge 
owner,  requested  a  deviation  from  the 
current  operating  regulation  in  33  CFR 
117.5  which  requires  drawbridge  to 
open  promptiy  and  fully  when  a  request 
to  open  is  given.  This  temporary 
deviation  was  requested  to  allow 
necessary  repairs  to  the  drawbridge  in  a 
critical  time  sensitive  manner. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.5  for  the  purpose  of  repair 
completion  of  the  drawbridge.  Under 
this  deviation,  the  Siesta  Key  Bridge 
need  only  open  the  east  span  from  8 
a.m.  xmtil  12  p.m.  on  January  8,  2001. 

Dated:  December  21,  2000. 

Gr^  E.  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

[FR  Doc.  01-550  Filed  1-8-01;  8:45  am] 

■LLMQ  COOE  4aiO-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  63 
[FRL-e928-4] 

Apf)rovai  of  the  Clean  Air  Act  (CAA), 
Section  112(1)  Program  and  DetojKrtion 
of  Authority  to  the  State  of  Oklahoma 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule  and  delegation. 

SUMMARY:  The  EPA  is  approving  by 
direct  final  rulemaking  the  Oklsdioma 
Department  of  Environmental  Quality's 
(ODEQ)  request  for  program  approval  of 
adequate  authorities  and  resources  to 
implement  and  enforce  Federal  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  in  40  CFR  parts  61 
and  63,  as  these  regulations  apply  to 
non-part  70  sources. 

The  EPA  is  approving  ODEQ's 
mechanism  for  receiving  delegation  of 


unchanged  NESHAPs  as  they  apply  to 
non-part  70  sources. 

Also,  EPA  is  delegating  authority  to 
ODEQ  to  implement  and  enforce  certain 
Federal  NESHAPs  hazardous  air 
pollutant  regulations  which  ODEQ  has 
adopted  by  reference  into  their  State 
rules  as  they  apply  to  all  sources  (i.e., 
both  part  70  and  non-part  70  sources). 
These  are  NESHAPs  found  in  40  CFR 
parts  61  and  63.  The  EPA  is  also 
delegating  specified  Genered  Provisions 
to  parts  61  and  63  as  these  regulations 
apply  to  all  sources. 

The  EPA  is  waiving  its  notification 
requirements  so  soiuces  will  only  need 
to  send  notifications  and  reports  to 
ODEQ. 

This  action  is  taken  imder  the 
authority  of  CAA  section  112(1)  and  40 
CFR  part  63.  subpart  E. 

This  action  does  not  apply  to  areas  in 
Indian  Country  over  which  the  State  of 
Oklahoma  has  not  demonstrated 
authority. 

DATES:  This  rule  is  effective  on  March 
12,  2001  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
February  8,  2001.  If  EPA  receives  such 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Robert  M.  Todd  at  the  Region  6  office 
listed  below.'Copies  of  the  requests  for 
delegation  and  other  supporting 
documentation  are  available  for  public 
inspection  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  6.  Multimedia  Planning  and 
Permitting  Division  (6PD),  1445  Ross 
Avenue,  Dallas,  TX  75202-2733. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  at  least  two  working  days 
in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  M.  Todd,  U.S.  EPA.  Region  6, 
Multimedia  Planning  and  Permitting 
Division  (6PD),  1445  Ross  Avenue, 
Dallas,  TX  75202-2733,  (214)  665-2156. 
SUPPLEMENTARY  INFORMATION: 
I.  Overview 

Table  of  Contento 

1.  What  is  EPA  approving?  Why? 

2.  What  authority  is  EPA  delegating  to 

ODEQ? 
Standards 
General  Provisions 

3.  What  will  happen  to  ODEQ's  prior 

delegation  of  Part  61  standards? 

4.  What  is  the  legal  authority  for  EPA's 

action? 

5.  What  responsibility  does  this  give  ODEQ? 

6.  What  responsibility  does  EPA  have? 
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7.  What  is  EPA's  oversight  of  this  delegation 

to  ODEQ? 

8.  What  is  the  history  of  ODEQ's  delegation 

requests? 

9.  What  other  authorities  does  ODEQ  have? 

10.  Should  sources  submit  notices  to  EPA  or 

ODEQ? 

11.  What  information  must  ODEQ  provide  to 

EPA? 

12.  How  will  unchanged  authorities  be 

delegated  to  ODEQ  in  the  future? 

13.  What  is  the  relationship  between  the 

Resource  Ckjnservation  and  Recovery  Act 
(RCRA)  and  the  Hazardous  Waste 
Combustor  (HWC)  MACT?  How  does  this 
affect  delegation  of  this  standard  to 
ODEQ? 

n.  Final  Action 

in.  Administrative  Requirements 

1.  What  Is  EPA  Approving?  Why? 

We,  the  EPA,  are  approving  ODEQ's  , 
air  toxics  program  for  non-part  70 
sources  and  their  mechanism  for 
receiving  future  delegation  of 
imchanged  Federal  NESHAP  regulations 
for  non-part  70  sources.  The  State 
submittal  meets  all  section  112(1) 
requirements  because: 

•  The  State  program  is  no  less 
stringent  than  the  Federal  program.  The 
OD^'s  rules  at  Oklahoma 
Administrative  Code,  subchapter  41, 
Control  of  Emissions  of  Hazardous  and 
Toxic  Air  Contaminants,  part  3, 
Hazardous  Air  Contaminants,  section 
252:100--41-15,  adopt  certain  Federal 


NESHAP  regulations  by  reference,  as 
more  fully  discussed  in  this  action. 

•  The  ODEQ  has  demonstrated 
adequate  authority  and  resources  to 
implement  and  enforce  the  standards. 

•  The  schedule  for  implementation 
and  compliance  is  sufficiently 
expeditious. 

•  The  program  otherwise  complies 
with  Federal  guidance. 

A  more  detailed  analysis  of  the  State's 
submittal  pursuant  to  §  63.91  is  in  the 
Technical  Support  Document  included 
in  the  docket  of  this  rulemaking.  The 
mechanism  for  future  delegation  of 
unchanged  standards  is  described  in 
question  twelve  below. 

2.  What  Is  EPA  Delegating  to  ODEQ? 

We  are  delegating: 
Specific  Standards 

We  are  approving  ODEQ's  request  for 
delegation  of  authority  to  implement 
and  enforce  specific  40  CFR  parts  61 
and  63,  subparts  for  all  sources,  as  they 
exist  July  1, 1999.  A  notable  exception 
is  that  we  are  not  delegating  those 
standards  imder  part  61  dealing  with 
radionuclides. 

(Two  tables  outiining  the  standards 
requested  by  ODEQ  and  delegated  by 
this  action  are  found  under  the  response 
to  question  eight,  below.) 


General  Provisions 

We  are  approving  in  part  ODEQ's 
request  for  delegation  of  authority  to 
implement  and  40  CFR  part  61,  subpart 
A  and  part  63,  subpart  A,  General 
Provisions  (for  all  sources).  The  ODEQ's 
ndes  are  unchanged  from  the  Federal 
provisions. 

We  have  determined  that  ODEQ  has 
sufficient  resources  and  expertise  to 
implement  certain  sections  of  the 
General  Provisions.  A  July  10, 1998, 
memorandum  bom  John  Seitz '  clarified 
which  of  the  part  63  General  Provisions 
authorities  may  be  delegated  to  State 
agencies.  On  September  14,  2000  our 
rules  were  revised  to  outline  the 
delegable  authorities  at  40  CFR  63.91(g). 
A  guidance  document^  from  EPA's 
Office  of  Enforcement  and  Compliance 
clarified  the  part  61  discretionary 
authorities  which  were  appropriate  to 
delegate  to  State  agencies.  Granting 
ODEQ  authority  to  make  decisions  that 
are  not  likely  to  be  nationally  significant 
or  which  do  not  alter  the  stringency  of 
the  underlying  standard  is  in  keeping 
with  these  authorities.  The  ODEQ 
should  make  decisions  on  a  source-by- 
source  basis,  not  on  a  source  category 
basis. 

Listed  beloW  are  the  part  61,  subpart 
A,  sections  that  we  cannot  delegate  to 
ODEQ.  We  are  delegating  all  other  part 
61,  General  Provision  authorities  to 
ODEQ. 


40  CFR  Part  61 ,  Subpart  A,  General  Provisions,  Authorities  Which  May  Not  Be  Delegated 


Section 

Authorities 

61 04(b)                      

Addresses  of  State  and  Local  Implementing  Agencies. 

61.12(d)(1) 

61  13(h)      

Compliance  with  Standards  and  Maintenance  Requirements,  Altemate  Means  of  Emission 

Limitation. 
Major  Change  to  an  Emissions  Test. 

61.14(0)  

Major  modifications  to  Monitoring  Requirements. 

61.16  

Availability  of  Information  Procedures. 

Listed  below  are  the  part  63,  subpart  A,  sections  that  we  are  delegating  to  ODEQ.  Also,  listed  in  the  footnotes 
of  the  part  63  delegation  table  at  the  end  of  this  rule  are  the  authorities  tnat  cannot  be  delegated  to  any  State  or 
local  agency  which  we  therefore  retain. 

PART  63,  SUBPART  A,  GENERAL  PROVISIONS  AUTHORITIES  DELEGATED  TO  ODEQ 


Section 


63.1  

63.6(e)  

63.6(f)  

63.6(h)  [except  63.6(h)(9)] 

63.7(c)(2)(i)  and  (d) 

63.7(e)(2)(i)  

63.7(e)(2)(ii)  and  (f) 

63.7(e)(2)(iii)  


63.7(e)(2)(lv)  and  (h)(2).  (h)(3) 


Authorities 


Applicability  Determinations. 

Operation  and  Maintenance  Requirements — Responsibility  for  Determining  Compliance. 
Compliance  with  Non-Opacity  Standards — Responsibility  for  Determining  Compliance. 
Compliance  with  Opacity  and  Visible  Emissions  Standards— Responsibility  tor  Determining 

Compliance 
Approval  of  Site-Specific  Test  Plans. 
Approval  of  Minor  Alternatives  to  Test  Methods. 
Approval  of  Intermediate  Aitemattves  to  Test  Methods. 
Approval  of  Shorter  Sampling  Times  and  Volumes  When  Necessitated  by  Process  Variables 

or  Other  Factors. 
Waiver  of  Performance  Testing. 


*  Memorandum  from  )ohn  Seitz.  Office  of  Air 
Quality  Planning  and  Standards,  dated  luly  10, 
1098.  entitled,  "Delegation  of  40  CFR  Part  63 


General  Provisions  Authorities  to  State  and  Local 
Air  Pollution  Control  Agencies." 


'■'  "How  to  Review  and  Issue  Clean  Air  Act 
Applicability  Determinations  and  Alternative 
Monitoring."  EPA  305-B-99-OO4.  February  1999. 
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Part  63,  Subpart  A,  General  Provisions  Authorities  Delegated  to  ODEQ— Continued 


Section 


63.8<c)(1)  and  (e)(1) 

63.8(0  

63.8(f)  

63.9  and  63.10  

63.10(f)  


Autfrarities 


Approval  of  Site-Specific  Performance  Evaluation  (monitoring)  Test  Plans. 

Approval  of  Minor  Alternatives  to  Monitoring. 

Approval  of  Intermediate  Altematlves  to  Monitoring. 

Approval  of  Adjustments  to  Time  Periods  tor  Submitting  Reports. 

Approval  of  Minor  Alternatives  to  Recordkeeping  and  Reporting. 


For  part  70  sources,  semiannual  and 
annual  reports  are  required  and  this 
does  not  change  that  requirement. 
Decisions  ODEQ  makes,  such  as  State 
applicability  determinations,  approval 
of  alternatives  to  test  methods,  approval 
of  alternatives  to  monitoring  and 
approval  of  alternatives  to 
recordkeeping  requirements  are  not 
binding  on  EPA. 

3.  What  Will  Happen  to  ODEQ's  Prior 
Delegation  of  Part  61  Standards? 

hi  1982,  the  Administrator  of  EPA's 
Dallas  Regional  Office  delegated  some 
authority  to  implement  and  enforce 
New  Source  Performance  Standards 
(NSPS)  and  NESHAPs  to  ODEQ.  (47  FR 
17285,  April  22, 1982)  These  standards 
and  authorities  are  foimd  in  40  CFR 
parts  60  and  61,  respectively.  Today's 
action  will  rescind  and  replace  the 
NESHAP  portion  of  that  agreement  only. 
The  NSPS  portion  of  the  1982 
delegation  agreement  as  supplemented 
on  October  8, 1999  is  not  affected  by 
this  rulemaking.  This  delegation  will 
cover  more  part  61  standards,  more 
sources,  and  grant  more  discretionary 
authority  to  ODEQ,  as  discussed  in  the 
General  Provision  section  of  this 
document. 

4.  What  Is  the  Legal  Authority  for  EPA's 
Action? 

Section  112(1)  of  the  CAA  enables 
EPA  to  approve  State  air  toxics 
programs  or  rules  to  operate  in  place  of 
the  Federal  air  toxics  program  or  rules. 
40  CFR  part  63,  subpart  E  (65  FR  55810 
September  14,  2000)  governs  EPA's 
approval  of  State  rules  or  programs 
under  section  112(1). 

Approval  of  an  air  toxics  program  is 
granted  by  EPA  if  we  find  that: 

(1)  The  State  program  is  "no  less 
stringent"  than  the  corresponding 
Federal  program  or  rule, 

(2)  The  State  has  adequate  authority 
and  resomces  to  implement  the 
program, 

(3)  The  schedule  for  implementation 
and  compliance  is  sufficiently 
expeditious,  and 

(4)-  The  program  otherwise  complies 
with  Federal  guidance.  Any  request  for 
subpart  E  approval  that  does  not  change 


the  Federal  section  112  ndes  must  meet 
the  criteria  in  40  CFR  63.91. 

The  request  may  specify  the 
mechanism  that  the  State  will  use  in  the 
future  to  receive  delegation  of 
unchanged  Federal  section  112 
standards  without  additional  Federal 
rulemaking. 

The  procedure  and  criteria  for 
requesting  and  receiving  approval  of 
programs  or  requesting  delegation  under 
section  112(1)  of  the  CAA  was  initially 
published  on  November  26,  1993  in  58 
FR  62262.  The  regulations  were  codified 
at  40  CFR  part  63,  subpart  E.  The  EPA's 
procedines  for  delegating  NESHAPS 
were  modified  on  September  14,  2000  in 
65  FR  55810.  The  revisions  were  to 
provide  more  options  and  expedite  the 
approval  process.  These  revisions  did 
not  affect  the  criteria  and  procedmes  for 
program  approval  and  straight 
delegation  to  Oklahoma,  and  the  State's 
request  and  our  review  is  consistent 
with  the  regulations  as  revised. 

5.  What  Responsibility  Does  This  Give 
ODEQ? 

With  this  delegation,  ODEQ  has  the 
primary  responsibility  to  implement 
and  enforce  the  delegated  standards. 

This  action  does  not  apply  to  areas  of 
Indian  Country  over  which  the  State  of 
Oklahoma  has  not  demonstrated 
authority.  States  do  not  have 
jiuisdiction  over  Indian  Country  (as 
defined  in  18  U.S.C.  1151,  and 
referenced  in  40  CFR  51.1(i))  unless 
specifically  granted  by  Congress.  Since 
the  State  of  Oklahoma  has  not  submitted 
a  demonstration  of  authority  over  the 
Indian  Country,  we  are  limiting  our 
approval  to  those  areas  that  do  not 
constitute  Indian  Country.  For  a  more 
detailed  discussion  of  Tribal  authority 
imder  the  Act.  see  59  FR  43956,  August 
25, 1994  and  63  FR  7254,  February  12, 
1998. 

6.  What  Authority  Does  EPA  Have? 

We  retain  the  right,  as  allowed  by 
CAA  section  112(1)(7),  to  enforce  any 
applicable  emission  standard  or 
requirement  under  section  112. 

The  EPA  Administrator  has  the 
authority  to  approve  certain  changes  to, 
or  make  decisions  under  the  General 
Provisions  to  parts  61  and  63.  This 


authority  is  in  40  CFR  part  61,  subpart 
A  and  40  CFR  part  63,  subpart  A.  We 
are  granting  ODEQ  some  of  these 
authorities,  and  retaining  others,  as 
explained  with  the  General  Provisions 
description.  And  as  stated  earlier,  EPA 
is  not  bound  by  State  determinations. 

In  addition,  no  authorities  are 
delegated  that  require  rulemaking  in  the 
Federal  Register  to  implement,  or  where 
Federal  overview  is  the  only  way  to 
ensure  national  consistency  in  the 
application  of  the  standards  or 
requirements  of  CAA  section  112. 

Also,  we  retain  any  authority  in  an 
individual  emission  standard  that  may 
not  be  delegated  according  to  provisions 
of  the  standard. 

7.  What  Is  EPA's  Oversight  ofThis 
Delegation  to  ODEQ? 

The  EPA  must  oversee  ODEQ's 
decisions  to  ensure  the  delegated 
authorities  are  being  adequately 
implemented  and  enforced.  We  will 
integrate  oversight  of  the  delegated 
authorities  into  the  existing  mechanisms 
and  resources  for  oversight  currently  in 
place. 

If,  during  oversight,  we  determine  that 
ODEQ  made  decisions  that  decreased 
the  stringency  of  the  delegated 
standards,  then  ODEQ  should  take 
corrective  actions  and  the  source{s) 
affected  by  the  decisions  would  be 
notified.  We  will  initiate  withdrawal  of 
the  program  if  the  corrective  actions 
taken  are  insufficient. 

8.  What  Is  the  History  of  ODEQ's 
Delegation  Request? 

On  March  10, 1995,  we  proposed  to 
approve  the  State's  program  and 
mechanism  for  gaining  delegation  of 
unchanged  section  112  standards  for 
part  70  soiuces  (60  FR  13092).  This  was 
included  in  our  proposal  to  approve 
ODEQ's  request  for  interim  approval  of 
the  part  70  Operating  Permit  Program. 
On  February  5, 1996,  we  issued  final 
approval  of  the  State's  air  toxics 
program  and  delegation  mechanism  for 
all  section  112  standards  under  the 
authority  of  CAA  section  112{1)(5)  and 
40  CFR  63.91  (61  FR  4224).  This  applies 
only  to  soinces  covered  by  the  part  70 
program. 
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We  received  delegation  requests  from 
ODEQ  dated  June  26,  1998,  and  May  5, 
2000.  These  requests  are  for  delegation 
of  the  40  CFR  parts  61  and  63  NESHAP 
standards  adopted  imchanged  into 
Oklahoma  Administrative  Code  Title 
252  Chapter  100  Air  Pollution  Control 
Subchapter  41  Control  of  Emission  of 
Hazardous  and  Toxic  Air  Contaminants. 


The  ODEQ  requested  delegation  of  the 
general  provisions  and  emission 
standards  listed  in  the  tables  below. 
These  requests  were  made  according  to 
the  requirements  of  40  CFR  part  63, 
subpart  E.  58  FR  62262,  November  26, 
1993.  This  regulation,  which  governs 
EPA's  approval  of  State  rules  or 
programs  was  recently  revised  to  better 

TABLE  1.— NESHAP— 40  CFR  PART  61 


serve  the  needs  of  State  and  Local 
agencies  that  want  to  implement 
NESHAPs  in  their  areas.  65  FR  55810, 
September  14,  2000.  These  revisions  did 
not  affect  the  criteria  and  procediu«s  for 
program  approval  and  straight 
delegation  to  Oklahoma,  and  the  State's 
request  and  our  review  is  consistent 
with  the  regulations  as  revised. 


Subpart 

NESHAP 

A 

C  

D  

E 

F ; 

J  

L  .: 

M ; 

N  

?.:::::::::::::::;:::::::::::;::::::::::::::::::::::::::::::::::::::::;:;:;:::: 

V 

Y 

BB 

General  Provisions.  - 
Beryllium. 

Beryllium  Rocket  Motor  Firing. 
Mercury. 
Vinyl  Ctiloride. 

Equipment  Leaks  of  Benzene. 

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants. 
Asbestos. 

Inorganic  Arsenic  EmisskMis  from  Glass  Manufacturing  Plants. 
Inorgank:  Arsenk:  Emissk)ns  from  Primary  Copper  Smelters. 

InorgarHC  Arsenk:  Emisskxis  from  Arsenk:  Trioxkle  and  Metallk:  Arsenic  Productkxi  Facili- 
ties. 
Equipment  Leaks. 

Benzene  Emissk)ns  from  Benzene  Storage  Vessels. 
Benzene  Emissions  from  Benzene  Transfer  Operations. 

FF 

Benzene  Emisskxis  from  Benzene  Waste  Operatkxis. 

TABLE  2.— NESHAPs  FOR  SOURCE  CATEGORIES-40  CFR  PART  63 


Subpart 

A 

F 

G  

H  

I 

L 

M 

N  

O  

Q  

R  

8 

T 

U  - 

W 

X 

Y 

CO 

DD 

EE  

GO  ; 

HH 

II  

JJ  

KK  

LL 

00  

PP 

00  

RR  : 

SS  

TT 

UU 

W  

WW  

YY  

CCC  


Emlssk>n  standard 


General  Proviskms. 

Hazardous  Organic  NESHAP  (HON) — Syntftetk:  Organk:  Chemk:al  Manufacturing  Indus- 
try (SOCMI). 

HON — SOCMI  Process  Vents,  Storage  Vessels,  Transfer  Operatkms  and  Wastewater. 

HOFM — Equipment  Leaks. 

HON — Certain  Processes  Negotiated  Equipment  Leak  Regulation. 

Coke  Oven  Batteries. 

Perchtoroethylene  Dry  Cleaning. 

Chromium  Electroplating. 

Ethylene  OxkJe  Sterilizers. 

Industrial  Process  Cooling  Towers. 

Gasoline  Distritxjtion. 

Pulp  and  Paper  Industry. 

Halogenated  Solvent  Cleaning. 

Polymers  and  Resins  I. 

Polymers  and  Resins  II — Epoxy  Resins  and  Non-Nyton  PotyamkJes. 

Secondary  Lead  Smelting. 

Marine  Tank  Vessel  Loading. 

Petroleum  Refineries. 

Off-Site  Waste  and  Recovery. 

Magnetk:  Tape  Manufacturing. 

Aerospace  Manufacturing  and  Rework. 

Oil  and  Natural  Gas  Production. 

Shiptxiikjing  and  Ship  Repair.  ^ 

Wood  Fumiture  Manufacturing. 

Printing  and  Publishing  Industry. 

Primary  Aluminum  Reduction  Plants. 

Tanks — Level  1.  • 

Containers. 

Surface  Impoundments. 

Individual  Drain  Systems. 

Closed  Vent  Systems,  Control  Devk»s,  Recovery  Devices  and  Routing  to  a  Fuel  Gas 
System  or  a  Process. 

Equipment  Leaks — Control  Level  1 . 

Equipment  Leaks — Control  Level  2  Standards. 

Oil-Water  Separators  and  Organic-Water  Separators. 

Storage  Vessels  (Tanks) — Control  Level  2. 

Generic  Maximum  Achievable  Control  Technok^gy  Standards. 

Steel  Pickling — HCI  Process  Facilities  and  Hydrochloric  Acid  Regeneratton. 
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Table  2.— NESHAPs  for  Source  Categories-^40  CFR  Part  63— Continued 


Subpart 


DOO 
EEE  . 
GGG 


III  .. 
JJJ 


NNN  . 
PPP  .. 


XXX 


Emission  standeird 


Mineral  Wool  Production. 
Hazardous  Waste  Conibustors. 
Ptiarmaceuticals  Production. 
Natural  Gas  Transmission  and  Storage. 
Flexible  Polyurettiane  Foam  Production. 
Polymers  and  Resins,  Group  IV. 
Portland  Cement  Manufacturing. 
Pesticide  Active  Ingredient  Production. 
Wool  Fiberglass  Manufacturing. 
Polyether  Polyds  Production. 
Primary  Lead  Smelting. 
Ferroalloys  Production. 


The  State  has  asked  for  delegation  of 
these  standards,  and  we  are  delegating 
them  to  ODEQ,  as  they  existed  on  July 
1.  1999.  Please  see  question  twelve 
below  for  a  disciission  of  how  we  will 
delegate  futiire  standards  and  revisions 
to  the  State. 

9.  What  Other  Authorities  Does  ODEQ 
Have? 

Certain  General  Provisions  authorities 
are  automatically  granted  to  ODEQ  as 
part  of  their  part  70  Operating  Permits 
Program  approval  (regardless  of  whether 
the  Operating  Permits  Program  approval 
is  interim  or  final).  These  are  40  CFR 
63.6(i)(l),  "Extension  of  Compliance 
with  Emission  Standards,"  and  63.5(e) 
and  (f),  "Approval  and  Disapproval  of 
Construction  and  Reconstruction. "' 

Additionally.  ODEQ's  authority  to 
grant  a  source  a  compliance  extension 
under  40  CFR  63.6(i)(l)  is  not  limited  to 
delegated  standards  or  part  70  permitted 
sources. 

10.  Should  Sources  Submit  Notices  to 
EPA  or  ODEQ? 

Sources  within  ODEQ's  jmisdiction 
must  submit  notifications  and  reports 
required  by  the  delegated  NESHAPs  to 
ODEQ,  and  sources  do  not  need  to  send 
a  copy  to  EPA.  The  ODEQ  is  the  primary 
point  of  contact  with  respect  to 
delegated  NESHAPs.  EPA  Region  6 
waives  the  requirement  that 
notifications  and  reports  for  delegated 
standards  be  submitted  to  EPA  in 
addition  to  ODEQ  per  40  CFR 
63.9(a)(4)(ii)  and  63.10(a)(4){ii). 

11.  What  Information  Must  ODEQ 
Provide  to  EPA? 

In  delegating  the  authority  to 
implement  and  enforce  these  rules  and 
in  granting  a  waiver  of  EPA  notification 


'  Sections  1 12(i)  (1)  and  (3)  state  that  "Extension 
of  Compliance  with  Emission  Standards"  and 
"Approval  and  Disapproval  of  Construction  and 
Raconstniction"  can  be  implemented  by  the 
"Administrator  (or  a  State  with  a  permit  program 
approved  under  Title  V)." 


requirements,  we  require  ODEQ  to  input 
all  source  information  into  the 
Aerometric  Information  Retrieval 
System  (AIRS)  for  both  point  and  area 
soiut:es.  The  ODEQ  must  enter  this 
information  into  the  AIRS  system  and 
update  the  information  by  September  30 
of  every  year.  Additionally,  ODEQ  must 
also  report  to  EPA,  Region  6,  all 
MACTRAX  information  on  our  request, 
which  is  typically  semiannually. 
(MACTRAX  provides  sununary  data  for 
each  implemented  NESHAP  that  EPA 
uses  to  evaluate  the  Air  Toxics 
Program.)  The  ODEQ  must  provide  any 
additional  compliance  related 
information  to  EPA,  Region  6.  Office  of 
Compliance  Assurance  as  necessary. 

In  receiving  delegation  for  specific 
General  Provisions  authorities.  ODEQ 
must  submit  to  EPA,  Region  6,  copies  of 
determinations  issued  luider  these 
authorities.  For  part  61,  these 
determinations  include:  applicability 
determinations  (section  61.01); 
determinations  of  construction  or 
modification  (section  61.06);  approvals 
of  construction  or  modification  (section 
61.08);  Waiver  of  Compliance  (section 
61.11);  Operation  and  Maintenance 
Requirements  (section  61.12(c));  Waiver 
of  Emission  Test  (section  61.13(h)(l)(iii) 
and  (i)(l).  (2));  Approval  of  Minor 
Alternatives  to  Monitoring  (section 
61.14(g)  except  section  61.14(g)(l)(ii)). 
For  part  63,  these  determinations 
include:  applicability  determinations 
(§63.1);  approval/disapprovals  of 
construction  and  reconstruction 
(§  63.5(e)  and  (f));  approval/disapprovals 
of  compliance  extensions  (§63.6(i)(l)); 
approval  of  shorter  sampling  times  and 
volumes  (§63.7(e)(2){iii));  waiver  of 
performance  testing  (§  63.7(e)(2)(iv)  and 
(h)(2),  (3));  approval  of  adjustments  to 
time  periods  for  submitting  reports 
(§§  63.9  and  63.10);  approvals/ 
disapprovals  of  minor  (§63.7{e)(2)(i))  or 
intermediate  (§  63.7(e)(2)(ii)  and  (f)) 
alternative  test  methods;  approvals/ 
disapprovals  of  minor  or  intermediate 


alternative  monitoring  methods 
(§  63.8(f));  and  approvals/disapprovals 
of  minor  alternatives  to  recordkeeping 
and  reporting  (§  63.10(f)).  The  ODEQ 
must  also  forward  to  EPA,  Region  6, 
copies  of  any  notifications  received 
under  §  63.6(h)(7)(ii)  regarding  the  use 
of  a  continuous  opacity  monitoring 
system. 

Additionally,  EPA's'Enussion 
Measurement  Center  of  the  Emissions 
Monitoring  and  Analysis  Division  must 
receive  copies  of  any  approved 
intermediate  changes  to  test  methods  or 
monitoring.  (Please  note  that 
intermediate  changes  to  test  methods 
must  be  demonstrated  as  equivalent 
through  the  procedures  set  out  in  EPA 
method  301.)  This  information  on 
approved  intermediate  changes  to  test 
methods  and  monitoring  will  be  used  to 
compile  a  database  of  decisions  that  will 
be  accessible  to  State  and  local  agencies 
and  EPA  Regions  for  reference  in 
making  future  decisions.  (For 
definitions  of  major,  intermediate  and 
minor  alternative  test  methods  or 
monitoring  methods,  see  40  CFR  63.90). 
The  ODEQ  should  forward  these 
intermediate  test  methods  or  monitoring 
changes  via  mail  or  facsimile  to:  Chief, 
Source  Categorization  Group  A,  U.S. 
EPA  (MD-19),  Research  Triangle  Park. 
NC  27711.  Facsimile  telephone  number: 
(919) 541-1039. 

12.  How  Will  Unchanged  Authorities  Be 
Delegated  to  ODEQ  in  the  Future? 

In  the  future,  for  all  sources,  ODEQ 
will  only  need  to  send  a  letter  of  request 
to  EPA.  Region  6.  for  those  NESHAP 
regulations  that  the  State  has  adopted  by 
reference  with  proof  of  its  regulatory 
authority.  We  will  respond  in  writing  to 
the  request  stating  that  the  request  for 
delegation  is  either  granted  or  denied.  If 
a  request  is  approved,  the  effective  date 
of  the  delegation  will  be  the  date  of  our 
response  letter.  A  dociunent  of  the 
delegation  wiU  be  published  in  the 
Federal  Register  to  inform  the  public 
and  affected  sources  of  the  delegation 
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and  to  indicate  where  80iut:e 
notifications  and  reports  should  be  sent. 

Furthermore,  ODEQ  intends  to  update 
their  adoptions  by  reference  of  40  CFR 
parts  61  and  63  standards  and  request 
updated  delegation  annually,  as  current 
standards  are  revised  and  new  standards 
are  promulgated. 

13.  What  is  the  Relationship  Between 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  the 
Hazardous  Waste  Combustor  (HWC) 
MACT?  How  Does  This  Affect 
Delegation  of  This  Standard  to  ODEQ? 

As  part  of  today's  rule,  we  are 
delegating,  under  the  CAA, 
implementation  and  enforcement 
audiority  for  the  Hazardous  Waste 
Combustor  MACT  to  ODEQ.  Many  of 
the  sources  subject  to  the  HWC  MACT 
are  also  subject  to  the  RCRA  permitting 
reqiiirements.  We  expect  air  emissions 
and  related  operating  requirements 
found  in  the  HWC  MACT  will  be 
included  in  part  70  permits  issued  by 
ODEQ.  However,  RCRA  permits  will 
still  be  required  for  all  other  aspects  of 
the  combustion  unit  and  the  facility  that 
are  governed  by  RCRA  (e.g.,  corrective 
action,  general  facility  standards,  other 
combustor-specific  concerns  such  as 
materials  handling,  risk-based  emissions 
limits  and  operating  requirements,  as 
appropriate  and  other  hazardous  waste 
management  units).*  See  the  HWC 
MACT  rule  preamble  discussion  on  the 
interrelationship  of  the  MACT  rule  with 
the  RCRA  Omnibus  provision  and  site 
specific  risk  assessments  at  64  FR 
52828.  pages  52839-52843.  September 
30,  1999,  and  the  RCRA  Site-Specific 
Risk  Assessment  Policy  for  Hazardous 


*  EPA  promulgated  the  HWC  MACT  (40  CFR  part 
63,  subpart  EEE)  under  the  joint  authority  of  the 
(CAA)  and  (RCRA).  Befora  this  rule  went  in  to 
effect,  the  air  emissions  from  these  sources  were 
primarily  regulated  under  the  authority  of  RCRA. 
See  40  CFR  parts  264,  265,  266,  and  270.  With  the 
release  of  HWC  MACT,  the  air  emissions  are  now 
regulated  under  both  CAA  and  RCRA.  Even  though 
both  statutes  give  EPA  the  authority,  we  determined 
that  having  the  emissions  standards  and  permitting 
requirements  in  both  sets  of  implementing 
regulations  would  be  duplicative.  For  this  reason, 
using  the  authority  provided  by  section  1006(b)  of 
RCRA,  EPA  deferred  the  RCRA  requirements  for  the 
HWC  emission  controls  to  the  CAA  requirements  of 
40  CFR  part  63,  subpart  EEE.  After  a  facility  has 
demonstrated  compliance  with  the  HWC  MACT, 
the  RCRA  waste  management  standards  for  air 
emissions  from  these  units  will  no  longer  apply, 
with  the  exception  of  3005(c)(3)  of  RCRA,  which 
requires  that  each  RCRA  permit  contain  the  terms 
and  conditions  necessary  to  protect  human  health 
and  the  environment.  Under  this  provision  of 
RCRA,  if  a  regulatory  authority  determines  that 
more  stringent  conditions  that  the  HWC  MACT  are 
necessary  to  protect  human  health  and  the 
environment  for  a  particular  fecility,  then  that 
regulatory  authority  may  impose  those  conditions 
in  the  fecility's  RCRA  permit. 


Waste  Combustion  Facilities  dated  June, 
2000  for  more  information. 

n.  Final  Action 

The  public  was  provided  the 
opportimity  to  comment  on  the 
proposed  approval  of  the  program  and 
mechanism  for  delegation  of  section  112 
standards,  as  apply  to  part  70  sources, 
on  March  10, 1995.  60  FR  13088.  The 
EPA  received  public  comments  on  that 
proposal  and  responded  to  them  in  the 
February  5,  1996,  Federal  Register.  61 
FR  4220.  In  this  action,  the  public  is 
given  an  opportunity  to  comment  on  the 
program  and  mechanism  for  the  State  to 
gain  delegation  of  these  standards  as 
they  apply  to  non-part  70  sources. 
However,  the  Agency  views  the 
approval  of  these  requests  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  Therefore,  EPA  is 
publishing  this  rule  without  prior 
proposal.  However,  in  the  Proposed 
Rules  section  of  today's  Federal 
Register  publication,  EPA  is  publishing 
a  separate  docimient  that  will  serve  as 
the  proposal  to  approve  the  program 
and  delegation  of  authority  described  in 
this  action  if  adverse  comments  are 
received.  This  action  will  be  effective 
March  9,  2001  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  comments  by  February  7,  2001. 

If  EPA  receives  adverse  conunents,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  nde  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Plaiming  and  Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  Federal  Register  19885,  April 
23,  1997),  applies  to  any  rule  that:  (1) 
Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 


preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  and  does  not 
involve  decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  vuiiquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inctured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C5rder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  luiiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commtuiities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  J^at  affect  Indian  Tribes. 
Accordingly,  me  requirements  of 
section  3fb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federalism  (64  Federal  Register 

43255,  August  10, 1999)  revokes  and 
replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accoiuitable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consiilts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  State  program  and 
rules  implementing  a  Federal  standard, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule.  Although  section  6  of 
the  Executive  Order  does  not  apply  to 
this  rule,  EPA  did  consult  with  State 
officials  in  developing  this  rule,  and  this 
rule  is  in  response  to  the  State's 
delegation  request. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  romment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  delegation  of  authority 
to  implement  and  enforce  imchanged 
Federal  standards  under  section  112(1) 
of  the  CAA  does  not  create  any  new 
requirements,  but  simply  transfers 
primary  implementation  authorities  to 
the  State.  Therefore,  because  this  action 
does  not  impose  any  new  requirements, 
the  Administrator  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

H.  Executive  Order  12898 

This  rule  does  not  involve  special 
consideration  of  Environmental  Justice 
related  issues  as  required  by  Executive 
tDrder  12898  (59  FR  7629,  February 
16,1994). 

/.  Executive  Order  12988 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 


potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 

J.  Executive  Order  12630 

The  EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859,  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  Generals 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of  ' 
Unanticipated  Takings"  issued  under 
the  Executive  Order. 

K.  Paperwork  Reduction 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

L.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  March 
12,  2001  unless  EPA  receives  adverse 
written  comments  by  February  8,  2001. 

M.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  12,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
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Reporting  and  recordkeeping 
requirements. 

Dated :  December  2 1 ,  2000. 
Lynda  F.  Carroll, 
Acting  Regional  Administrator,  Region  6. 

Title  40,  chapter  I,  part  63  of  the  CFR 
is  amended  as  follows: 

Part  63— {Amended] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401,  et  seq. 

SubfMrt  E — Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorttiee 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(36)  to  read  as 
follows:       .^ 

§63.99    Delegatad  Federal  Authorities 

(a)*  '  * 


(36)  Oklahoma. 

(i)  The  follovnng  table  lists  the 
specific  part  63  standards  that  have 
been  delegated  unchanged  to  the  State 
of  Oklahoma  for  all  sources.  The  (X) 
symbol  is  used  to  indicate  each  subpart 
that  has  been  delegated. 


Delegation  Status  for  Part  63  Standards— Oklahok^a 


Subpart 


ODEQi 


A.... 
D.... 
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I  
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N... 
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Q  ... 
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W... 
X... 
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EE 
GG 
HH 
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JJ.. 
KK 
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QQ 
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UU  ... 
W  ... 
WW  . 
YY  ... 
CCC 
DOO 
EEE  . 
GGG 
HHH 

ill  

JJJ... 


PPP 

ttt. 

XXX 


General  Provistons^ 

Early  Reductions. 

HON— SOCMI  

HON — SOCMI  Process  Vents,  Storage  Vessels,  Transfer  Operations  arxJ  Wastewater  .. 

HON — Equipment  Leaks  

HON — Certain  Processes  Negotiated  Equipn>ent  Leak  Regulation 

Coke  Oven  Batteries  

Perchtoroettiylene  Dry  Cleaning  

Ciiromium  Electroplating  

Ethylene  Oxide  Sterilizers 

Industrial  Process  Cooling  Towers  

Gasoline  Distribution  

Pulp  and  Paper  Industry  

Halogenated  Solvent  Cleaning 

Polymers  and  Resins  I  

Polymers  and  Resins  ll-Epoxy 

Sea)ndary  Lead  Smelting  

Marine  Tank  Vessel  Loading  

Petroleum  Refineries 

Off-Site  Waste  and  Recovery  

Magnetk;  Tape  Manufacturing 

Aerospace  Manufacturing  and  Rework 

Oil  and  Natural  Gas  Production  

Shipbuilding  and  Ship  Repair 

Wood  Fumiture  Manufacturing  Operations 

Printing  and  Publishing  lr>dustry  _ 

Primary  Aluminum  Reductk>n  Plants 

Tanks— Level  1   

Containers  

Surface  Impoundments  

Individual  Drain  Systems 

Closed  Vent  Systems,  Control  Devk»s,  Recovery  Devices  and  FVxjting  to  a  Fuel  Gas 
System  or  a  Process. 

Equipment  Leaks — Level  1  

Equipment  Leaks — Level  2  Standards 

Oil-Water  Separators  and  Organs-Water  Separators 

Storage  Vessels  (Tanks) — Control  Level  2 

Generic  Maximum  Achievable  Control  Technotogy  Standards 

Steel  Pckling — HCI  Process  Facilities  and  Hydrochlonc  Ackj  Regeneratkm  

Mineral  Wool  Production  

Hazardous  Waste  Combustors  •. 

Phannaceutk:als  Productkjn 

Natural  Gas  Transmission  and  Storage 

Flexible  Polyurethane  Foam  Productron  

Polymers  and  Resins,  Group  IV  

Portland  Cement  Manufacturing  

Pesticide  Active  Ingredient  Production  

Wool  Fit)erglass  Manufacturing 

Polyether  Pdyols  Production  « ; 

Primary  Lead  Smelting 

Fenoalloys  Production  : 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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X 

X 
X 
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X 
X 
X 
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X 
X 


^  Oklahoma  Department  of  Environmental  Quality. 

2  Authorities  which  may  not  be  delegated  include:  63.6(g);  63.6(h)(9);  63.7(e)(2)(ii)  and  (f)  for  approval  of  major  alternatives  to  test  methods; 
63.8(f)  for  approval  of  major  alternatives  to  monitoring;  and  all  authorities  Identified  in  the  subparts  (i.e.,  under  "Delegatkxi  of  AuttKKity")  that 
cannot  be  delegated. 
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BILLMQ  CODE  8SaO-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-301097;  FRL-6760-2] 

RIN  2070-6760-2 

Spinosad;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
spinosad  in  or  on  alfalfa  forage,  alfalfa 
hay,  sugar  beets,  sugar  beet  tops,  sugar 
beet  molasses,  grass  forage,  grass  hay, 
peanuts,  and  peanut  hay  and,  modifies 
tolerances  for  livestock  commodities  on 
a  time-limited  basis.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  alfalfia,  sugar  beets, 
pastureland  and  rangeland,  and 
peanuts.  This  regulation  establishes 
maximiun  permissible  levels  for 
residues  of  spinosad  on  these  food 
commodities.  These  tolerances  will 
expire  and  are  revoked  on  December  31, 
2002. 

DATES:  This  regidation  is  effective 
January  9,  2001.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-301097,  must  be 
received  by  EPA  on  or  before  March  12, 
2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPI.EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301097  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:(703)308-9367:  and  e-mail 
address:  ertman.andrew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiirer,  or 
pesticide  manufactiuer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely,  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docmnent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Docxunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  dociunent,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301097.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  doounents 
that  are  referenced  in  those  dociunents. 


The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  residues  of 
the  insecticide  spinosad,  in  or  on  the 
following  commodities:  alfalfa,  forage  at 
4.0  parts  per  million  (ppm);  alfalfa,  hay 
at  4.0  ppm;  beet,  sugar  at  0.020  ppm; 
beet,  sugar,  tops  at  10.0  ppm;  beet, 
sugar,  molasses  at  0.250  ppm;  grass, 
forage  at  7.0  ppm;  grass,  hay  at  7.0  ppm; 
peanut  at  0.020  ppm;  and  peanut,  hay 
at  10.0  ppm. 

Fiulhermore,  tolerances  for  livestock 
commodities  are  being  modified,  on  a 
time-limited  basis,  as  follows:  meat  of 
cattle,  horses,  goats,  hogs,  and' sheep 
from  0.15  to  0.60  ppm;  fat  of  cattle, 
horses,  goats,  hogs,  and  sheep  from  3.5 
to  15.0  ppm;  meat  bjrproducts  (mbyp)  of 
cattle,  horses,  goats,  hogs,  and  sheep 
fit)m  1.0  ppm  to  3.50  ppm;  milk,  whole 
from  0.5  to  2.0  ppm;  milk,  fat  fit)m  5.0 
ppm  to  20.0  ppm;  eggs  frum  0.02  to 
0.030  ppm;  and  poultry,  fat  from  0.2 
ppm  to  0.30  ppm.  These  tolerances  will 
expire  and  are  revoked  on  December  31, 
2002.  EPA  will  publish  a  document  in 
the  Federal  Re^ster  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  wiU 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  FIFRA.  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment.  EPA  does 
not  intend  for  its  actions  on  section  18 
related  tolerances  to  set  binding 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
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received  any  petition  from  an  outside 
party.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiire  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  ITFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by  the 
Food  Quality  Protection  Act  (FQPA). 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

m.  Emergency  Exemption  for  Spinosad 
on  Alfalfa,  Pastureland  and  Rangeland, 
Peanuts,  and  Sugarbeets  and  FFDCA 
Tolerances 

The  states  of  Texas,  New  Mexico, 
Kansas  and  Oklahoma  all  requested  the 
use  of  spinosad  to  control  an  emergency 
situation  with  the  beet  armyworm  on 
alfalfa.  The  states  of  Texas  and  New 
Mexico  requested  the  use  of  spinosad  to 
control  aii  emergency  situation  with  the 
beet  armyworm  in  peanuts.  The  state  of 
California  requested  the  use  of  spinosad 
on  sugar  beets  to  control  armyworms, 
and  the  state  of  Arkansas  requested  the 
use  of  spinosad  to  control  armjrworms 
in  pastiueland  and  rangeland.  EPA  has 
audiorized  under  FIFRA  section  18  the 
use  of  spinosad  on  alfalfa  in  Texas,  New 
Mexico,  Kansas,  and  Oklahoma  to 
control  the  beet  armyworm;  on  peanuts 
in  Texas  and  in  New  Mexico  to  control 
the  beet  armyworm;  on  sugar  beets  in 
California  to  control  armyworms;  and 
on  pastiu'eland  and  rangeland  in 
Arkansas  for  control  of  armyworms. 
After  having  reviewed  the  submissions, 
EPA  concurs  that  emergency  conditions 
exist  for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 


potential  risks  presented  by  residues  of 
spinosad  in  or  on  alfalfa,  peanuts,  sugar 
beets  and  pastureland  and  rangeland.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions  in 
order  to  address  urgent  non-routine 
situations  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful,  EPA  is 
issuing  these  tolerances  without  notice 
and  opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  vsrill  expire  and  are 
revoked  on  December  31,  2002,  imder 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  alfalfa  forage,  alfalfa  hay,  sugar 
beets,  sugar  beet  tops,  sugar  beet 
molasses,  grass  forage,  grass  hay, 
peanuts,  peanut  hay  and  the  modified 
livestock  commodity  tolerances  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  imder  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  imder  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  spinosad  meets  EPA's 
registration  requirements  for  use  on 
many  or  whether  permanent  tolerances 
for  these  uses  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  these  tolerances  serve  as 
a  basis  for  registration  of  spinosad  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
States  other  than  Texas,  New  Mexico, 
Kansas  and  Oklahoma  for  alfalfa;  Texas 
and  New  Mexico  for  peanuts;  California 
for  sugarbeets;  or  Arkansas  for 
pastureland  and  rangeland  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  spinosad,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 


IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  spinosad  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
spinosad  in  or  on  alfalfa,  forage  at  4.0 
ppm;  alfalfa,  hay  at  4.0  ppm;  beet,  sugar 
at  0.020  ppm;  beet,  sugar,  tops  at  10.0 
ppm;  beet,  sugar,  molasses  at  0.250 
ppm;  grass,  forage  at  7.0  ppm;  grass,  hay 
at  7.0  ppm;  peanut  at  0.020  ppm;  and 
peanut,  hay  at  10.0  ppm,  as  well  as  the 
modified  tolerances  for  livestock 
commodities  as  follows:  meat  of  cattle, 
horses,  goats,  hogs,  and  sheep  irom  0.15 
to  0.60  ppm;  fat  of  cattle,  horses,  goats, 
hogs,  and  sheep  frt)m  3.5  to  15.0  ppm; 
meat  byproducts  of  cattle,  horses,  goats, 
hogs,  and  sheep  from  1.0  ppm  to  3.50 
ppm;  milk,  whole  from  0.5  to  2.0  ppm; 
milk,  fat  from  5.0  ppm  to  20.0  ppm;  eggs 
from  0.02  to  0.03  ppm;  and  poultry,  fat 
from  0.2  ppm  to  0.30  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used.  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


1594 Federal  Register /Vol.  66,  No.  6 /Tuesday.  January  9,  2001 /Rules  and  Regulations 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UP).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  tjrpe  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 


intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposiue)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  cvurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 


be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiire  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEca«:er  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  spinosad  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Spinosad  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF"  and  Level  of 

Concem  for  Risk 

Assessment 

Study  and  Toxrcotogical  Effects 

Acute  Dietary  females  13-50  years  of 
age 

n/a 

N/A 

No  appropriate  endpoint  available;  risk  assess- 
ment not  required 

Acute  Dietary  general  population  in- 
cluding infants  and  children 

N/A 

N/A 

No  appropriate  endpoint  availat)te;  risk  assess- 
ment not  required 

Chronic  Dietary  all  populations 

NOAEL  =  2.68  rhg/kg/ 

day  UF  =  100  Chronic 

RfD  =  0.027  mg/kg/day 

FOPA  SF  =  1x  cPAD  = 

chronic  RfD  FQPA  SF  = 

0.027  mg/kg/day 

Chronk:  Toxicity  -  Dog  LOAEL  =  8.22  mg/kg/day 
based  on  vacuolation  in  glandular  cells  (para- 
thyroid) and  lymphatic  tissues,  arteritis  and  in- 
creases in  serum  enzymes  such  as  alanine 
aminotransferase,  and  aspartate 
aminotransferase,  and  triglyceride  levels 

Short-Term   Dermal   (1    to   7   days) 
(Residential) 

N/A 

N/A 

No  appropriate  endpoint  available.  No  dernial  ab- 
sorption expected  based  on  lack  of  toxicity  at 
1000  mg/kg/day  in  a  21 -day  dermal  toxicity 
study  in  rats  as  well  as  molecular  structure  and 
size. 

Intermediate-Term  Dermal  (1  week  to 
several  months)  (Residential) 

N/A 

N/A 

No  appropriate  endpoint  availatjie.  No  dermal  at)- 
sorption  expected  based  on  lack  of  toxicity  at 
1000  mg/kg/day  in  a  21 -day  dermal  toxicity 
study  in  rats  as  well  as  molecular  structure  and 
size. 

Long-Term   Dermal   (several   months 
to  lifetime)  (Residential) 

N/A 

N/A 

No  appropriate  endpoint  available;  use  pattern 
does  not  indicate  a  need  for  this  risk  assess- 
ment 

Short-Term  Inhalation  (1  to  7  days) 
(Residential) 

N/A 

N/A 

The  low  toxk:ity,  use  pattem  and  application  rate 
does  not  indicate  a  need  for  risk  assessment 
via  this  route. 

Intemnediate-Term  Inhalation  (1  week 
to  several  months)  (Residential) 

N/A 

N/A 

The  low  toxicity,  use  pattem  and  appltoatton  rate 
does  not  indicate  a  need  for  risk  assessment 
via  this  route. 

Long-Tenm  Inhalation  (several  months 
to  lifetime)  (Residential) 

N/A 

N/A 

The  low  toxicity,  use  pattem  and  application  rate 
does  not  indicate  a  need  for  risk  assessment 
via  this  route. 

Cancer  (oral,  dermal,  inhalation) 

N/A 

N/A 

No  cancer  endpoints  were  identified,  and  thus  a 
cancer  risk  assessment  is  not  required. 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkmal  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 


established  (40  CFR  180.495)  for  the 
residues  of  spinosad,  in  or  on  a  variety 
of  raw  agricultiiral  commodities. 


Tolerances  range  from  0.02  ppm  (many 
commodities;  limit  of  quantitation)  to  20 
ppm  (aspirated  grain  fractions).  Risk 
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assessments  were  conducted  by  EPA  to 
assess  dietary  exposiures  from  spinosad 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occiurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute  dietary 
exposure  risk  assessment  is  not  required 
because  the  Agency  did  not  identify  an 
acute  dietary  endpoint  that  was 
applicable  to  females  (13-t-  years)  or  to 
the  general  population,  including 
infants  and  children. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM*)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity. 
Tolerance  level  residues  were  used  for 
all  commodities  with  the  exception  of 
the  following:  anticipated  residues  were 
used  for  the  livestock  feed  commodities 
from  alfalfa,  peanuts,  pastiues  and 
rangeland,  and  sugar  beets.  This  Tier  2 
DEEM  analysis  shows  that  dietary  (food 
only]  exposiue  estimates  are  below  the 
Agency's  level  of  concem  for  all 
population  subgroups.  The  highest 
chronic  dietary  exposiu-e  was  for 
children  1-6  years  old  at  0.015291  mg/ 
kg/day,  representing  57%  of  the  chronic 
PAD  (cPAD).  Exposure  for  the  U.S. 
popiUation  was  0.007679  mg/kg/day, 
representing  28%  of  the  cPAD. 

lii.  Cancer.  No  cancer  endpoints  were 
identified,  and  thus  a  cancer  risk 
assessment  is  not  required. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
-  Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 


comprehensive  dietary  exposing 
analysis  and  risk  assessment  for 
spinosad  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  accoimt  data  on  the  physical 
characteristics  of  spinosad. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  smface  water  and  SGI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  vdll  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  woiUd 
ever  exceed  hiunan  health  levels  of 
concem. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  %Rff)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  spinosad 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 


spinosad  for  chronic  exposures  are 
estimated  to  be  0.057  parts  per  billion 
(ppb)  for  surface  water  and  0.006  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  expo8iu« 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

No  acute  dietary,  cancer,  short-term, 
intermediate-term,  or  chronic  dermal  or 
inhalation  endpoints  were  identified  by 
the  Agency.  Spinosad  is  currently 
registered  on  turf  grass,  creating  a 
potential  for  non-dietary  oral  exposure 
to  children  who  ingest  grass.  To 
calcidate  a  quantitative  dietary  risk  from 
a  potential  ingestion  of  grass  (in  the 
absence  of  acute-,  short-,  or 
intermediate-term  oral  endpoints),  the 
Agency  would  need  to  default  to  the 
chronic  dietary  endpoint.  This  scenario 
would  represent  a  child  eating  grass  for 
>  6  months  continuously.  Based  on  the 
low  application  rate  for  spinosad  on  turf 
(0.41  Ibs.ai./A.),  its  non-systemic  nature, 
its  short  half-life  (especially  in 
sunlight),  and  the  rapid  incorporation  of 
spinosad  metabolites  into  the  general 
carbon  pool,  the  Agency  believes  that 
residues  of  spinosad  on  turf  grass  after 
application  would  be  low  and  decrease 
rapidly  over  time.  The  Agency  believes 
that  it  is  inappropriate  to  perform  a 
qualitative  dietary  risk  representing  a 
chronic  scenario  from  children  eating 
spinosad  residues  on  t\ui  grass. 
Qualitatively,  the  risk  from  children 
eating  spinosad  residues  on  turf  grass 
does  not  exceed  the  Agency's  level  of 
concem. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  omiulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  Other 
substances.  For  information  regarding 
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EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effiects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  throtigh  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans. 

2.  Developmental  toxicity  studies. 
There  were  no  developmental  effects 
that  could  be  attributed  to 
administration  of  spinosad  technical  to 
either  rats  or  rabbits.  The  NOAEL  for 
development^  toxicity  is  greater  than  or 
equal  to  200  mg/kg/day  (highest  dose 
tested)  for  rats  and  greater  than  or  equal 
to  50  mg/kg/day  (highest  dose  tested)  for 
rabbits. 

3.  Reproductive  toxicity  study.  The 
LOAEL  for  reproductive  toxicity  is  100 
mg/kg/day  based  on  both  maternal  and 
reproductive  effects  in  rats  including 
decreases  in  litter  size,  siuvival  (F2 
litters  only),  and  body  weights  in  the 
offspring,  and  increased  incidence  of 
dystocia  and/or  vaginal  bleeding  after 
parturition  with  associated  increases  in 
mortality  in  the  dams.  The  NOAEL  for 
reproductive  (offspring  and  dams)  and 
systemic  (parental)  toxicity  is  the  same 
and  is  10  mg/kg/day. 

4.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  spinosad  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 


Agency  has  removed  the  lOx  Safety 
Factor  to  account  for  enhanced 
sensitivity  of  in&nts  and  children  based 
on  (i)  the  completeness  of  the 
toxicological  database,  (ii)  no  indication 
of  increased  susceptibility  of  rat  or 
rabbit  fetuses  to  in  utero  and/or 
postnatal  exposure,  and  (iii)  no 
requirement  for  a  developmental 
neiuotoxicity  study. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposiu^  (i.e.,  the  PAD)  is 
available  for  exposiue  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (^ult  female), 
and  lL/10  kg  (child).  Delkult  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 


When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
spinosad  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  imacceptable 
levels  of  aggregate  hiunan  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futvue,  OPP  will  reassess  the  potential 
impacts  of  spinosad  on  drinking  water 
as  a  part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  No  acute  toxicological 
endpoint  was  identified  by  the  Agency, 
and  therefore  this  risk  assessment  is  not 
required. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposvire  to  spinosad  from  food  will 
utilize  28%  of  the  cPAD  for  the  U.S. 
population,  25%  of  the  cPAD  for  all 
infants  and  57%  of  the  cPAD  for 
children  1-6  years  of  age.  Although 
spinosad  is  ciurently  registered  on  tiuf 
grass,  creating  a  potential  for  non- 
dietary  oral  exposure  to  children  who 
ingest  grass,  the  Agency  believes  that  it 
is  inappropriate  to  perform  a 
quantitative  dietary  risk  representing  a 
chronic  scenario  from  children  eating 
spinosad  residues  on  turf  grass. 
Qualitatively,  the  risk  from  children 
eating  spinosad  residues  on  turf  grass 
does  not  exceed  the  Agency's  level  of 
concern.  In  addition,  despite  the 
potential  for  chronic  dietary  exposure  to 
spinosad  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimated 
environmental  concentrations  of    . 
spinosad  in  siuface  and  ground  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD, 
as  shown  in  the  following  Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Spinosad 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(Ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.027 

28 

0.057 

0.006 

680 

All  Infants 

0.027 

25 

0.057 

0.006 

200 

Children  1-6  years  of  age 

0.027 

57 

0.057 

0.006 

120 

ChMren  7-12  years  of  age 

0.027 

40 

0.057 

0.006 

160 

Females  13-50  years  of  age 

0.027 

24 

0.057 

0.006 

610 
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TABLE  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Spinosad— Continued 

Population  Subgroup 

cPADmg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

Males  13-19  years  of  age 

0.027 

26 

0.057 

0.006 

700 

Males  20+  years  of  age 

0.027 

23 

0.057 

0.006 

730 

Seniors  55+  years  of  age 

0.027 

24 

0.057 

0.006 

720 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposiu'e  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  expos\u«  level). 

Though  residential  exposure  could 
occur  with  the  use  of  spinosad,  no 
toxicological  effects  have  been 
identified  for  short-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
were  previously  addressed. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposiue  plus  chronic 
exposure  to  food  emd  water  (considered 
to  be  a  background  exposure  level). 

Though  residential  exposure  could 
occur  with  the  use  of  spinosad,  no 
toxicological  effects  have  been 
identified  for  intermediate-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
were  previously  addressed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  spinosad 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  high  performance  liquid 
chromatography  using  ultra  violet 
detection  and  immunoassay  methods 
exist  to  enforce  tolerances  for  residues 
of  spinosad  in/on  plant  and  animal 
matrices.  The  method  may  be  requested 
from:  Calvin  Furlow,  PRRIB,  IRSD 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  levels 
(MRLs)  established  for  spinosad.  There 
are  no  international  residue  limits  that 
affect  this  Section  18  exemption. 


VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  spinosad  in  or  on  alfalfa, 
forage  at  4.0  ppm;  alfalfa,  hay  at  4.0 
ppm;  beet,  sugar  at  0.020  ppm;  beet, 
sugar,  tops  at  10.0  ppm;  beet,  sugar, 
molasses  at  0.250  ppm;  grass,  forage  at 
7.0  ppm;  grass,  hay  at  7.0  ppm;  peanut 
at  0.020  ppm;  and  peanut,  hay  at  10.0 
ppm.  Furthermore,  tolerances  for 
livestock  conunodities  are  being 
modified,  on  a  time-limited  basis,  as 
follows:  meat  of  cattle,  horses,  goats, 
hogs,  and  sheep  from  0.15  to  0.60  ppm; 
fat  of  cattle,  horses,  goats,  hogs,  and 
sheep  from  3.5  to  15.0  ppm;  meat 
byproducts  of  cattle,  horses,  goats,  hogs, 
and  sheep  from  1.0  ppm  to  3.50  ppm; 
milk,  whole  from  0.5  to  2.0  ppm;  milk, 
fat  from  5.0  ppm  to  20.0  ppm;  eggs  from 
0.02  to  0.03  ppm;  and  poultry,  fat  from 
0.2  ppm  to  0.30  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regiilation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedtu^l  regulations  which  govern  tlfe 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu«s  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
.FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedxues,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  fttjm  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 


you  must  identify  docket  control 
number  OPP-301097  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  12.  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu'  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  trom  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
niunber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  paymentr  If  you  file 
an  objection  or.request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piwsuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
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refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu"  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301097  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docketdepa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  wiU  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  grjmted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 


of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  tjrpes 
of  actions  fitim  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Envirormiental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  woidd  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 


this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  nde 
directly  regiUates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricuhiual  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21,  2000. 
James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.495  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (b)  to  read  as 
follows: 


S  180.495 
residues. 

*        • 

(b)*  * 


Spinosad;  tolerances  for 


Commodity 

Parts  per 
millkjn 

Expiration/ 

revocation 

date 

Alfalfa,  forage 

4.0 

12/31/02 

Alfalfa,  hay  ... 

*                             • 

4.0 

• 

12/31/02 

•                             • 

Beet,  sugar  ... 

0.020 

12/31/02 

Beet,  sugar. 

tops  

10.0 

12/31/02 

Beet,  sugar. 

molasses  ... 

0.250 

12AJ1/02 

Cattle,  fat  

15.0 

12/31/02 

Cattle,  mbyp 

3.50 

12/31/02 

Cattle,  meat  .. 

•                           • 

0.60 

* 

12/31/02 

•                                • 

Eggs 

0.030 

12/31/02 

Goats,  fat 

15.0 

12/31/02 

Goats,  mbyp 

3.50 

12/31/02 

Goats,  meat  .. 

0.60 

12/31/02 

GtBss,  forage 

7.0 

12/31/02 

Grass,  hay  .... 

7.0 

12/31/02 

Hogs,  fat  

15.0 

12/31/02 

Hogs,  mbyp  .. 

3.50 

12/31/02 

Hogs,  meat  ... 

0.60 

12/31/02 

Horses,  fat  .... 

15.0 

12/31/02 

Horses,  mbyp 

3.50 

12/31/02 

Horses,  meat 

0.60 

12/31/02 

Milk,  fat  

20.0 

12/31/02 

Milk,  whole  .... 

2.0 

12/31/02 

Peanut  

0.020 

12/31/02 

Peanut,  hay  .. 

10.0 

12/31/02 

Poultry,  fat  .... 

0.30 

12/31/02 

Sheep,  fat 

15.0 

12/31/02 

Sheep,  mbyp 

3.50 

12/31/02 

Sheep,  meat 

0.60 

12/31/02 

***** 

[FR  Doc.  01-119  Filed  1-8-01:  8:45ain] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  413  and  489 

[HCFA-1005-F3] 

RIN  0938-AI56 

Medicare  Program;  Prospective 
Payment  System  for  Hospital 
Outpatient  Services;  Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correcting  amendments. 

summary:  In  the  April  7,  2000  issue  of 
the  Federal  Register  (65  FR  18434),  we 
published  a  final  rule  with  a  comment 
period  that  implemented  a  prospective 
payment  system  for  hospitEJ  outpatient 
services  furnished  to  Medicare 
beneficiaries.  In  addition,  the  final  rule 
established  requirements  and  standards 
for  facilities  or  organizations  seeking 
provider-based  status.  This  document 
corrects  technical  errors  in  the  preamble 
and  regulations  text  made  in  that  part  of 
the  final  rule  related  to  provider-based 
requirements.  (A  document  published 
in  the  Federal  Register  on  October  3, 

2000  (65  FR  58919)  delayed  the  effective 
date  of  the  provider-based  regulations 
from  October  10,  2000  to  January  10, 

2001  and  made  a  conforming  change  in 
the  regulations  text.) 

EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  McKenna,  (410)  786-4537. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
00-8215  of  April  7,  2000  (65  FR  18434), 
there  were  several  typographical  errors. 
The  provisions  in  this  document  are 
effective  as  if  they  had  been  included  in 
the  document  published  in  the  Federal 
Register  on  April  7,  2000. 

Correction  of  Errors 

In  FR  Doc.  00-8215  on  April  7,  2000 
(65  FR  18434),  make  the  following 
corrections: 

Corrections  to  the  Preamble 

On  page  18434,  column  1,  in  the 
DATES  section,  "§  412.24(d)(6)"  is 
corrected  to  read  "§  413.24(d)(6)". 
"§  489.24(h)"  is  corrected  to  read 
"§489.24". 

Corrections  to  the  Regulations  Text 

List  of  Subjects 

42  CFR  Part  413     . 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  42  CFR  parts  413  and 
489  are  corrected  by  making  the 
following  correcting  amendments: 

PART  41^-PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FAaLlTIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d),  1814(b), 
1815,  lB33(a),  (i),  and  (n),  1871, 1881, 1883, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395f[b),  ISQJg,  13951, 
13951(a),  (i),  and  (n),  1395x(v),  1395hh. 
1395rr,  1395tt,  and  1395ww). 

§413.65    [CorrMrted] 

2.  In  §413.65,  the  following 
corrections  are  made: 

A.  In  paragraph  (d)(7)(iii),  the 
reference  to  paragraph  "(d)(7)"  is 
corrected  to  read  "(d)(7)(i)". 

B.  In  paragraph  (f)(3),  the  reference  to 
paragraph  "(b)(3)(ii)"  is  corrected  to 
read  "(d)(3)(ii)". 

C.  In  paragraph  (j)(3),  the  reference  to 
paragraph  "(h)"  is  corrected  to  read 

"(i)". 

D.  In  paragraph  (j)(4),  the  reference  to 
paragraph  "(i)(5)"  is  corrected  to  read 
"(j)(5)". 

E.  In  paragraph  (j)(5),  in  the  second 
sentence,  the  reference  to  paragraph 
"(i)(5)"  is  corrected  to  read  "(j)(5)". 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  ahd 
1395hh). 

§489.24    [Corrected] 

2.  In  §489.24,  in  paragraph  (i),  the 
reference  to  "§416.35"  is  corrected  to 
read  "§413.65". 

Authority:  Section  1833(t)  of  the  Social 
Security  Act  (42  U.S.C.  1395l(t)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774;  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  December  IB.  2000. 
Brian  P.  Bums, 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

(FR  Doc.  01-654  Filed  1-8-01:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

[Docfcal  No.  FEMA-P-7600] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1 -percent-annual-chance)  Flood 
Elevations  is  appropriate  because  of 
new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  Base  Flood 
Elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  Base  Flood 
Elevations  are  currently  in  effect  on- the 
dates  listed  in  the  table  below  and 
revise  the  Flood  Insiu^nce  Rate  Map(s) 
in  effect  prior  to  this  determination  for 
the  listed  conununities. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  Base  Flood 
Elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate, 
500  C  Street,  SW.,  Washington.  DC 
20472,  (202)  646-3461  or  (e-mail) 
matt.millei^fema.gov. 


SUPPLEMENTARY  INFORMATION:  The 

modified  Base  Flood  Elevations  are  not 
listed  for  each  community  in  this 
interiiU  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  Base 
Flood  Elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsicferation  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  piusuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Instu-ance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  ratii^  piuposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiuance  Program 
(NFIP). 

These  modffied  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commiuiity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
piu^uant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  Base  Flood  Elevations 
are  in  accordance  with  44  CFR  65.4.  ' 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  bom 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973,  . 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regxdatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaper  wtiere  no- 
tice was  published 

Chief  executive  officer 
of  community 

Effective  date  of 
modification 

Community  No. 

Missouri:  St. 

(Incofporated 

^4ovember  1 ,  2000, 

The  Honorable   Buzz  Westfall, 

January  31,2000  

290327 

Louis. 

Areas). 

NovemtJer  8,  2000, 
St.  Louis  Post  Dis- 

St.  Louis  County  Executive, 
41    South    Central    Avenue, 

Texas' 

patch. 

Clayton.  Missouri  63105. 

Dallas  & 

City  of  Garland 

October  12,  2000,  Oc- 

The   Honorable    Jim    Spence, 

September  8.  2000  ... 

485471 

Collin. 

tober  19,  2000.  Gar- 
land News. 

Mayor,  City  of  Gartand,  200 
North    5th    Street,    Gartand, 
Texas  75046-9002 

Denton  & 

Town  of 

December  8,  2000, 

The   Honorable   Scott   Bradley. 

March  16.  2001  

480614 

Tarrant. 

Westlai<e. 

December  15.2000, 

Mayor,  Town  of  Westlake,  3 

Denton  Record 

Village     Circle,     Suite     207, 

Chronide. 

Westlake,  Texas  76262. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  December  12.  2000. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  01-^68  Filed  1-8-01;  8:45  am] 

BILUNG  CODE  671S-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplwric 
Administration 

50  CFR  Part  223 

[Docket  No.980331 080-0286-03;  i.D. 
0921 OCA] 

RiN  0648-AK66 

Saa  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  nile. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  issuing  this 
final  rule  to  amend  the  regulations  that 
require  most  shrimp  trawlers  to  use 
Turtle  Excluder  Devices  (TEDs)  in  the 
waters  of  the  Atlantic  and  Gulf  Areas  of 
the  United  States,  to  reduce  the 
incidental  captvue  of  endangered  and 
threatened  sea  turtles  diuing  shrimp 
trawling.  Specifically.  NMFS  is 
permanently  approving  the  Parker  soft 
TED  for  use  in  the  waters  of  the  Atlantic 
and  Gulf  Areas  of  the  United  States. 
DATES:  This  final  rule  is  effective 
January  9.  2001. 

ADDRESSES:  Chief,  Endangered  Species 
Division,  Office  of  Protected  Resoiuces, 
NMFS,  1315  East-West  Highwav.  Silver 
Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz.  727-570-5312. 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  imder  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  (Eretmochelys  imbricata]  are 
listed  as  endangered.  Loggerhead 
[Caretta  caretta)  and  green  (Chelonia 
mydas)  turUes  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  incidental  take  and  mortality  of 
these  species  as  a  result  of  shrimp 


trawling  activities  has  been  doctunented 
in  the  Gulf  of  Mexico  and  along  the 
Atlantic  seaboard.  Under  the  ESA  and 
its  implementing  regulations,  taking  sea 
tiutles  is  prohibited,  with  exceptions 
identified  in  50  CFR  223.206.  Existing 
sea  turtle  conservation  regulations  (50 
CFR  223.206  and  223.207)  require  most 
shrimp  trawlers  operating  in  the  Gulf 
and  Atlantic  Areas,  defined  at  50  CFR 
222.102,  to  have  a  NMFS-approved  TED 
installed  in  each  net  rigged  for  fishing, 
year-  round.  TEDs  currently  approved 
by  NMFS  for  shrimp  trawling  include 
single-grid  hard  TEDs  and  hooped  hard 
TEDs  conforming  to  a  generic 
description,  and  two  types  of  special 
hard  TEDs.  One  type  of  soft  TED-the 
Parker  soft  TED  -  was  approved  through 
October  13,  2000. 

NMFS  approved  the  Parker  TED  for 
use  in  the  waters  of  the  Atlantic  and 
Gulf  Areas  of  the  United  States  through 
an  interim  final  rule  (63  FR  17948.  April 
13, 1998).  The  interim  final  rule  was  set 
to  expire  on  October  13, 1999.  At  that 
time,  NMFS  determined  that  while  there 
was  sufficient  information  on  the  use 
and  effectiveness  of  the  Parker  TED  to 
continue  to  allow  its  use,  there  was 
insufficient  information  to  permanently 
approve  it.  Also,  industry  expressed 
interest  in  the  testing  for  approval  of 
variations  of  the  Parker  soft  TED  design. 
Therefore,  NMFS  extended  its  approval 
for  1  year  (64  FR  55434,  October  13, 
1999),  to  allow  time  for  the  collection  of 
additional  data  on  the  use  and 
effectiveness  of  the  Parker  TED  and  to 
allow  time  for  the  shrimp  industry  to 
tests  new  soft  TED  designs.  The 
extension  expired  on  October  13,  2000. 

NMFS  looked  at  many  aspects  of  the 
Parker  soft  TED's  performance  over  the 
past  30  months  in  both  the  Gulf  of 
Mexico  and  the  South  Atiantic. 
Observers  placed  aboard  commercial 
trawlers  have  dociunented  sea  turtle 
captiu«  rates  and  finfish  bycatch 
reduction.  Intensive  law  enforcement 
efforts  have  ensured  and  dociunented 
compliance  with  the  technical 
requirements  for  using  the  Parker  TED. 
NMFS'  gear  specialists  provided  initial 
training  to  net  shops  and  trawler  fleets 
in  the  proper  installation  and  use  of  the 
Parker  TED.  Follow-up  assistance  was 
also  provided  to  fishermen  and  net 
makers  as  they  adapted  to  using  the  new 
soft  TED. 

Observer  Information 

NMFS'  observer  information  generally 
shows  that  the  rate  of  sea  tiulle  captiu^ 
in  the  Parker  soft  TED  is  comparable  to 
hard  TEDs.  In  1997-1998  in  the 
southeastern  Atlantic,  observers 
documented  three  tiulle  captures  in  nets 
equipped  with  Parker  TEDs.  A  total  of 


190  tows  were  observed,  for  515  hours 
of  trawling.  The  resulting  tiutle  catch 
rate  ("Catch  per  unit  effort,"  or  "CPUE") 
was  0.005  tiutles  per  100  ft  (30.5  m) 
beadrope-hour.  During  the  same  time 
period,  observers  documented  1  turtle 
capture  in  nets  equipped  with  hard 
TEDs.  A  total  of  62  tows  were  observed, 
for  161  hours  of  trawling,  for  a  CPUE  of 
0.005  turtles  per  100  ft  (30.5  m) 
headrope-hour.  Observations  in  the  Gulf 
of  Mexico  revealed  a  similar  situation, 
although  turtle  catch  rates  in  the  Gulf 
are  much  lower  overall.  In  1998,  no 
turtle  captiu^s  were  documented  by 
observers  in  133  tows  using  Parker 
TEDs,  totaling  1,352  hours  of  trawling. 
During  the  same  time  period.  2  turtle 
captures  were  documented  by  observers 
in  nets  equipped  with  hard  l^s.  A 
total  of  2,081  tows  were  observed,  for  a 
total  of  9,632  hours  of  trawling, 
representing  a  CPUE  of  0.0001.  All  of 
these  observed  catch  rates  for  shrimp 
trawlers  using  hard  TEDs  and  Parker 
TEDs  are  small  and  it  is  therefore 
difficult  to  make  definitive 
comparisons. 

Shrimp  loss  in  the  Parker  TED  was 
also  a  concern,  therefore  observer  data 
was  collected  to  test  the  Parker  TED's 
reliability  catching  shrimp.  Observer 
data  fi-om  the  Gulf  and  South  Atiantic 
Fisheries  Development  Foimdation  and 
South  Carolina  Department  of  Natiual 
Resources  showed  that  nets  equipped 
with  a  Parker  TED  experienced  an  11.9 
and  8.4  percent  reduction  in  shrimp 
catch,  respectively,  compared  to  a  hard 
TED-equipped  net. 

Observations  by  Law  Enforcement 

The  Protected  Resources  Enforcement 
Team  (PRET)  is  a  specially-equipped 
team  of  NMFS  law  enforcement  officers 
that  focus  enforcement  attention  on 
protected  resources  issues  primarily 
TEDs-  in  the  southeastern  United 
States,  hi  1998,  the  PRET's  first  year  in 
operation,  the  team  logged  488  hours  of 
at-sea  patrols,  boarding  261  vessels  as 
part  of  the  TED  compliance  project. 
PRET  boardings  in  1998  focused  on 
nearshore  shrimping  grounds  along  the 
coasts  of  Texas,  Louisiana,  Georgia,  and 
South  Carolina.  A  large  portion  of  the 
PRET's  efforts  in  1999  had  been 
dedicated  to  patrols  along  the  Texas 
coast,  due  to  the  continuing  concern 
over  the  number  of  dead  sea  tiirtles  that 
strand  on  Texas  beaches.  From  March 
16,  1999,  through  August  19,  1999.  the 
PRET  boarded  241  vessels  along  the 
Texas  and  Louisiana  coasts. 

Enforcement  efforts  in  the  South 
Atiantic  prior  to  October  1999  also 
indicated  that  use  of  the  Parker  TED  in 
the  shrimp  fleet  was  very  low.  The 
PRET  only  encountered  one  trawler 


1602  Federal  Register / Vol.  66,  No.  6 /Tuesday,  January  9,  2001 /Rules  and  Regulations 


equipped  with  Parker  TEDs  during  53 
boardings  in  1998.  NMFS  gear 
specialists  accompanied  SCDNR 
enforcement  officers  on  patrols  of  state 
waters  during  May  1999.  Out  of 
approximately  40  trawlers  boarded  at 
sea,  two  were  using  Parker  soft  TEDs. 
The  U.S.  Coast  Guard  Group  in 
Charleston,  SC  reported  encountering 
only  a  total  of  4  boats  with  Parker  TEDs 
over  the  prior  2  years.  No  violations 
were  reported  from  these  seven 
boardings. 

Since  October  13, 1999,  the  PRET  has 
concentrated  their  patrols  in  the  Gulf  of 
Mexico,  where  there  was  virtually  no 
Parker  soft  TED  use.  The  Parker  TED  is 
ciurently  being  used  more  in  the 
Adantic  than  in  the  Gulf,  but  even  in 
the  Atlantic  the  use  is  low  (less  than  50 
boats).  The  Adantic  shrimping  fleet  is 
routinely  inspected  for  TED  compliance 
by  the  U.S.  Coast  Guard,  state  natural 
resources  agency  marine  patrols,  and 
NMFS  law  enforcement  agents.  No 
Parker  TED  violations  have  been 
documented  in  the  AUantic.  While  exact 
statistics  on  the  numbers  of  inspections 
are  not  available,  law  enforcement 
agencies  have  foimd  that  the 
compliance  rate  on  the  boats  that  do  use 
the  Parker  TED  is  good. 

Parker  Soft  TED  Tests 

During  1998  and  1999,  industry 
representatives  expressed  an  interest  in 
the  testing  for  approving  of  Parker  TED 
variations.  NMFS  issued  the  required 
testing  permits  to  industry  but  there 
have  been  no  new  developments  in 
Parker  TED  design  reported  by  industry. 
Therefore,  NMFS  has  no  new  Parker 
TED  variations  to  approve  and  is 
approving  only  the  version  of  the  Parker 
TED  previously  approved. 

Observations  of  Gear  Specialists 

The  installation  specifications  for  the 
Parker  TED  included  an  unprecedented 
level  of  technical  detail  compared  to  our 
previous  soft  TED  regulations.  The 
specifications  included  new 
requirements  such  as  limiting 
installation  to  only  certain  styles  of  nets, 
exact  mesh  coimts  for  fixing  the  location 
of  the  soft  TED  panel  in  the  net,  and 
detailed  sewing  instructions  for 
attaching  the  panel  to  the  net.  As 
discussed  in  the  April  13, 1998,  interim 
final  rule  (63  FR  17948),  NMFS  believes 
that  this  level  of  technical  specificity  is 
required  for  the  Parker  TED  to  achieve 
a  proper  shape  and  exclude  turtles 
effectively. 

NMFS  provided  intensive  technical 
training  to  assist  the  shrimp  industry  to 
adopt  diese  stringent  technical 
reqiiirements.  During  1998  and  1999, 
NMFS  gear  specialists  held  training 


sessions  throughout  the  southeastern 
United  States  to  improve  TED  technical 
operation  and  compliance.  Technical 
assistance  included  the  development  of 
improved  training  and  educational 
materials  which  were  distributed 
through  the  Coast  Guard,  Sea  Grant  and 
through  TED  skill  building  workshops. 
Workshops  included  multimedia 
presentations  and  hands-on  instruction 
which  were  highly  effective  in 
transferring  technical  information.  TED 
operational  manuals  were  distributed  to 
assist  fishermen  in  complying  with  TED 
regulations  and  assist  in  solving  TED 
operational  problems.  In  spring  1998, 
the  training  specifically  focused  on  net 
shops  around  the  entire  AUantic  and 
Gulf  coasts.  Training  sessions  included 
a  review  of  the  Parker  TED  regulatory 
requirements  and  included  hands-on 
training  for  installing  Parker  TEDs. 
Generally,  net  makers  did  not 
experience  difficulty  with  the  technical 
installation  requirements  for  the  Parker 
TED;  however,  NMFS'  gear  specialists 
provided  follow-up  visits  to  work  with 
net  makers  requiring  further  assistance. 
Diuing  the  Spring  of  1999,  NMFS  gear 
specialists  visited  net  shops  along  the 
Texas  coast  to  provide  follow-up  Parker 
TED  training  if  necessary,  but  found  no 
net  shops  still  making  Parker  TEDs  in 
Texas.  In  the  AUantic,  NMFS'  gear 
specialists  confirmed  that  only  one  net 
shop  in  each  state  (Florida,  Georgia, 
South  Carolina,  and  North  Carolina)  was 
still  installing  Parker  TEDs  in  2000. 
Those  shops  reported  no  ongoing 
technical  problems. 

NMFS'  gear  specialists  held 
workshops  to  train  Federal  and  state  law 
enforcement  personnel  in  the  technical 
installation  requirements  for  the  Parker 
soft  TED.  NMFS'  gear  specialists  also 
accompanied  federal  and  state  law 
enforcement  personnel  during  at-sea 
and  dockside  boardings  to  provide 
hands-on  technical  training  and  to 
coUect  information  on  TED  technical 
performance  and  compliance.  This 
assistance  was  provided  in  North 
Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Louisiana,  and  Texas. 

During  the  period  May-July  1999,  3 
NMFS  gear  specialists  provided  22  days 
of  assistance  to  fishermen  in  North 
Carolina,  South  Carolina  and  Georgia  in 
modifying  their  TEDs  to  comply  with 
the  leatherback  turtle  contingency  plan 
(60  FR  47713,  September  14, 1995). 
Although  almost  all  fishermen  used 
hard  TEDs  with  a  large  escape  opening 
to  comply  with  the  leatherback 
contingency  plan,  the  gear  specialists 
found  10  vessels  in  McClellanviUe, 
South  Carolina,  that  were  equipped 
with  Parker  TEDs,  modified  to  use  the 
leatherback  escape  opening.  The 


fishermen  reported  litUe  difficiUty  in 
successfully  making  the  leatherback 
modification  to  their  Parker  TEDs. 

(Comments  on  the  October  13,  1999, 
Extension  of  the  Interim  Final  Rule  (64 
FR  55434) 

We  received  no  comments  on  the 
October  13, 1999,  extension  of  interim 
final  rule  that  extended  the  approved 
use  of  the  Parker  soft  TED.  Comments 
received  on  the  April  13, 1998  interim 
final  rule  (63  FR  17948)  were  responded 
to  in  the  October  13, 1999,  extension  to 
Uiat  interim  rule  (64  FR  55434). 

Provisions  of  this  Final  Rule 

It  was  NMFS'  intention  to  make  its 
approval  of  the  Parker  TED  permanent 
before  the  1-year  extension  of  its 
approval  expired  on  October  13,  2000. 
However,  because  of  an  inadvertent 
administrative  delay,  NMFS  was  not 
able  to  do  this  before  the  approval 
expired.  This  final  rule  permanenUy 
approves  the  Parker  TED  for  use  in  the 
waters  of  the  AUantic  and  Gulf  Areas  of 
the  United  States.  This  final  rule  makes 
no  changes  to  the  technical 
requirements  for  the  Parker  TED  nor  to 
the  restrictions  on  the  styles  of  net  in 
which  it  may  be  installed. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Pursuant  to  5  U.S.C.  553(b)(B).  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  (AA)  finds  that  there  is  good 
cause  to  waive  providing  prior  notice 
and  opportunity  for  public  comment  for 
this  rule.  It  would  be  contrary  to  the 
public  interest  to  delay  this  rule  to 
provide  prior  notice  and  an  opportunity 
for  public  comment  because  the  delay 
would  deprive  fishermen  from  using  a 
TED  determined  by  NMFS  as  meeting 
the  criteria  for  approval  and  whose 
approval  had  expired  because  of 
administrative  delay.  Without  such 
delay,  the  previous  approval  coidd  have 
been  made  permanent  without  a  waiver, 
because  providing  prior  notice  and 
opportunity  for  public  comment  would 
not  have  been  required.  Finally 
providing  an  opportiuiity  for  public 
comment  is  unnecessary  given  the 
public's  opportunity  to  comment  on  the 
original  approval  rule  (63  FR  17948, 
April  13, 1998;  64  FR  55434.  October 
13, 1999). 

Because  this  final  rule  does  not  create 
any  new  regulatory  burden,  but  instead 
relieves  regulatory  restrictions  by 
allowing  an  additional  option  for 
complying  with  existing  sea  turtle 
conservation  requirements,  under  5 
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U.S.C.  553(d)(1)  it  is  not  subject  to  a  30- 
day  delay  in  effective  date. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  nde  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regidatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  for  Uie  April  13,  1998,  interim 
final  rule  (63  FR  17948)  that  approved 
the  use  of  the  Parker  TED  through 
October  13,  2000.  The  EA/RIR 
concluded  that  the  rule  will  have  no 
significant  impact  on  the  human 
enviroiunent.  An  EA/RIR,  prepared  for  . 
this  final  rule,  concluded  Uiat  the 
permanent  use  of  the  Parker  soft  TED 
will  have  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA/ 
RIR  is  available  (see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Fart  223 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals, 
Transportation. 


Dated:  January  2,  2001. 

Penelope  D.  Dalton 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  amended 
as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  - 1543;  subpart 
B,  §223.12  also  issued  under  16  U.S.C.  1361 
et  seq. 

2.  §  223.206,  paragraph  (d)(2)(iv)(B) 
the  third  sentence  is  revised  to  read  as 
follows: 

§  223.206    Exceptions  to  prohibitions 
relating  to  sea  turtles. 

***** 

(d)*  *  * 

(2)'  •  * 
(iv)*  *  * 

(B)*  *  *  Within  such  a  closed  area, 
fishing  by  any  shrimp  trawler  required 


to  have  a  NMFS-approved  TED  in  each 
net  rigged  for  fishing  is  prohibited, 
imless  the  TED  installed  is  one 
described  at  §  223.207(a)(7)(ii)(B)  or  § 
223.207(c)(l)(iv)(B),  and  Uie  owner  or 
operator  of  the  shrimp  trawl  has  notified 
the  Southeast  Regional  Administrator  of 
his  or  her  intention  to  fish  in  that  area, 
in  accordance  with  the  procedure 
provided  in  paragraph  (d)(5)  of  this 
section.*  *  * 
*•■•** 

3.  In  §  223.207,  introductory  text  in 
paragraph(c),  is  revised  to  read  as 
follows: 

§223.207    Approved  TEDs. 

*         *         •         *         • 

(c)  Soft  TEDs.  Soft  TEDs  are  TEDs 
with  deflector  panels  made  from 
polypropylene  or  polyethylene  netting. 
The  following  soft  TEDs  are  approved 
TEDs: 
***** 

[FR  Doc.  01^49  Filed  1-8-01;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persofis  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tf>e  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1721 

RIN  0572-AB60 

Extensions  of  Payments  of  Principal 
and  Interest 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  add  procedures  and 
conditions  under  which  Borrowers  may 
request  extensions  of  the  payment  of 
principal  and  interest.  These  procedures 
and  conditions  are  stated  in  RUS 
Bulletin  20-5:32(^2,  Extensions  of 
Payments  of  Principal  and  Interest, 
dated  May  10.  1972.  and  RUS  Bulletin 
20-23,  Section  12  Extensions  for  Energy 
Resources  Conservation  Loans,  dated 
December  8. 1980;  however,  these 
procedures  and  conditions  were  not 
codified  in  the  Code  of  Federal 
Regulations.  This  regulation  will  set 
forth  procedures  and  conditions  imder 
which  Borrowers  may  request 
extensions  of  principal  and  interest. 
RUS  is  proposing  to  rescind  upon  the 
effective  date  of  this  regulation  RUS 
Bulletin  20-5:320-2,  and  RUS  Bulletin 
20-23. 

DATES:  Written  comments  must  be 
received  by  RUS  or  carry  a  postmark  or 
equivalent  no  later  than  March  12,  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Al  Rodgers,  Deputy 
Assistant  Administrator,  Electric 
Program,  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
Room  4037  South  Building,  Stop  1560. 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1560. 
Telephone  (202)  720-9547.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  Part 
1700).  All  comments  received  will  be 
made  available  for  inspection  in  room 
4037  South  Building  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado,  Management  Analyst,  Rural 
Utilities  Service,  Electric  Program, 
Room  4024  South  Building,  Stop  1560, 
1400  Independence  Ave.,  SW., 
Washington.  DC  20250-1560. 
Telephone:  (202)  205-3660. 

SUPPLEMENTARY  INFORMATION 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  a  consultation  with  State 
and  local  officials.  See  the  final  rule 
related  notice  titled,  "Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372"  (50  FR  47034) 
advising  the  RUS  loans  and  loan 
guarantees  were  not  covered  by 
Executive  Order  12372. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  RUS  has  determined 
that  this  rule  meets  the  applicable 
standards  provided  in  section  3  of  the 
Executive  Order.  In  addition.  (1)  all 
State  and  local  laws  and  regulations  that 
are  in  conflict  with  this  rule  will  be 
preempted,  (2)  no  retroactive  effect  will 
be  given  to  this  rule,  and,  (3)  in 
accordance  with  sec.  212(e)  of  the 
Department  of  Agricultiire 
Reorganization  Act  of  1994  (7  U.S.C. 
sec.  6912(e)),  administrative  appeals 
procedures,  if  any  are  required,  must  be 
exhausted  prior  to  initiating  an  action 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  relating  to  the 
RUS  electric  loan  program  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]  and  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rule.  RUS  borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  costs  associated  with 
complying  with  RUS  regulations  and 
requirements. 


Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  RUS  invites  comments  on 
this  information  collection  for  which 
RUS  intends  to  request  approval  from 
the  Office  of  Management  and  Budget 
(OMB). 

Comments  on  this  notice  must  be 
received  by  March  12,  2001. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assmnption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director.  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  1400  Independence  Ave., 
SW.,  Stop  1522,  Room  4034  South 
Building,  Washington,  DC  20250-1522. 

Title:  Extensions  of  Payments  of 
Principal  and  Interest. 

Type  of  Request:  New  information 
collection. 

Abstract:  To  set  forth  the  procedure 
for  Borrowers'  requests  for  extensions  of 
principal  and  interest. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4.36  hours  per 
response. 

Respondents:  Not-for-profit 
institutions,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
90. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  180. 

Copies  of  this  information  collection 
can  be  obtained  fixim  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078. 

All  responses  to  this  information 
collection  and  recordkeeping  notice  will 
be  summarized  and  included  in  the 
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request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.850,  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Docimients,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  number  (202)  512-1800. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Background 

RUS  believes  it  to  be  a  good  business 
practice  to  provide  a  Borrower  the 
opportunity  to  request  an  extension  of 
time  and  payment  of  principal  and 
interest  where  such  an  extension 
provides  the  Borrower  the  flexibility  to 
address  financial  hardship  and  achieve 
specified  program  objectives  to  benefit 
rural  America. 

This  proposed  rule  contains  the 
procedures  and  conditions  under  which 
Borrowers  may  request  RUS  approval 
for  extensions  of  principal  and  interest 
under  the  circumstances  specified  in  the 
proposed  rule.  Eligible  purposes  include 
financial  hardship,  energy  resource 
conservation  (ERC)  loans,  renewable 
energy  projects,  and  contributions-in- 
aid  of  construction.  The  procedures  and 
conditions  for  these  purposes  have  not 
previously  been  codified  in  the  Code  of 
Federal  Regulations.  In  addition, 
eligible  new  purposes  (renewable 
energy  projects  and  contributions-in-aid 
of  construction)  are  included  in  this 
proposed  rule  and  will  follow  the  same 
procedures  and  conditions  as  the  ERC 
loans.  Samples  of  board  resolutions 


mentioned  in  the  proposed  rule  can  be 
located  on  the  RUS  webpage,  http:// 
www.usda.gov/rus/electric/forms.htm. 

Authority  for  these  extensions  are 
contained  in  section  12(a)  of  the  Rural 
Electrification  Act  of  1936  (RE  Act),  as 
amended  and  section  236  of  the  Disaster 
Relief  Act  of  1970  (Pub.  L.  91-606),  as 
amended  by  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354).  RUS  proposes  to  add 
procedures  and  conditions  imder  which 
Borrowers  may  request  extensions  of 
principal  and  interest.  Many  of  these 
procedures  and  conditions  are  stated  in 
RUS  Bulletin  20-5:320-2,  Extensions  of 
Payments  of  Principal  and  Interest, 
dated  May  10, 1972,  and  RUS  Bulletin 
20-23.  Section  12  Extensions  for  Energy 
Resources  Conservation  Loans,  dated 
December  8, 1980. 

RUS  is  proposing  to  rescind  upon  the 
effective  date  of  this  regulation  RUS 
Bulletin  20-5:320-2,  Extensions  of 
Payments  of  Principal  and  Interest, 
dated  May  10,  1972,  and  RUS  Bulletin 
20-23,  section  12  Extensions  for  Energy 
Resources  Conservation  Loans,  dated 
December  8,  1980.  RUS  believes  the 
information  contained  in  these  bulletins 
will  be  obsolete  and  unnecessary  upon 
finalization  of  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  1721 

Electric  power.  Loan  programs  " 
energy,  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  RUS  proposes  to  amend  7 
CFR  chapter  XVIl,  part  1721  by  adding 
subpart  B  to  read  as  follows: 

PART  1721— POST  LOAN  POLICIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1721 
continues  to  read: 

Authority:  7  U.S.C.  901  et  seq.;  1921  et 
seq.,  and  6941  ef  seq.]. 

2.  Add  subpart  B  to  read  as  follows: 

Subpart  B — Extensions  of  Payments  of 
Principal  and  Interest 


Sec. 

1721.100 
1721.101 

Purpose. 
General. 

1721.102 

Definitions. 

1721.103 

Policy. 

1721.104 
1721.105 
1721.106 
1721.107 
1721.108 

Eligible  purposes. 

Application  documents. 

Repayment  of  deferred  payment. 

Agreement. 

Commencement  of  the  deferment 

§1721.100    Purpose. 

This  subpart  contains  RUS  procedures 
and  conditions  under  which  Borrowers 
may  request  RUS  approval  for 
extensions  for  the  payment  of  principal 
and  interest. 

■         \ 


S  1721.101    General. 

The  procedures  in  this  subpart  are 
intended  to  provide  Borrowers  with  the 
flexibility  to  request  an  extension  of 
principal  and  interest  as  authorized 
under  section  12(a)  of  the  RE  Act  and 
section  236  of  the  Disaster  Relief  Act  of 
1970  (Public  Law  91-606). 

§1721.102    Definitions. 

The  definitions  contained  in  7  CFR 
1710.2  are  applicable  to  this  subpart 
imless  otherwise  stated. 

§1721.103    Policy. 

(a)  In  reviewing  requests  for  extension 
of  payment  of  principal  and  interest, 
consideration  shall  be  given  to  the  effect 
of  such  extensions  on  the  security  of  the 
Government's  loans,  and  on  the  ability 
of  the  Borrower  to  achieve  program 
objectives.  It  is  the  policy  of  RUS  to 
extend  the  time  for  payment  of  principal 
and  interest  on  the  basis  of  findings  that 
such  extension  does  not  impair  the 
security  and  feasibility  of  the 
Government's  loans  and: 

(1)  Is  essential  to  the  effectiveness  of 
the  Borrower's  operations  in  achieving 
specified  program  objectives;  or 

(2)  Is  necessary  to  help  a  Borrower 
place  its  operations  on  a  more  stable 
financial  basis  and  thereby  provide 
assurance  of  repayment  of  loans  within 
the  time  when  payments  of  such  loans 
are  due  under  the  terms  of  the  note  or 
notes  as  extended;  or 

(3)  Is  otherwise  in  the  best  interest  of 
the  Government. 

(b)  Extensions  will  be  given  in  the 
minimum  amount  to  achieve  the 
purpose  of  the  extension. 

(c)  The  total ^moimt  of  interest  that 
has  been  deferred  will  be  added  to  the 
principal  balance  and  the  total  amount 
of  principal  and  interest  that  has  been 
deferred  will  be  reamortized  over  the 
life  of  the  applicable  note  beginning  in 
year  six  (6). 

(d)  Payment  of  principal  and  interest 
will  not  be  extended  more  than  5  years 
after  such  payment  shall  have  become 
due.  However,  in  cases  where  the 
extension  is  being  granted  because,  at 
the  sole  discretion  of  the  Administrator, 
a  severe  hardship  has  been  experienced, 
the  Administrator  may  grant  a  longer 
extension  provided  that  the  maturity 
date  of  any  such  loan  does  not  extended 
to  a  date  beyond  forty  (40)  years  from 
the  date  of  the  loan. 

§  1 721 .1 04    Eligible  purposes. 

(a)  Deferments  for  financial  hardship. 
(1)  A  Borrower  may  defer  principal  or 
interest  or  both  in  cases  of  severe 
financial  hardship.  The  deferral  would 
be  considered  so  as  to  help  a  Borrower 
place  its  operations  on  a  more  stable 
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financial  basis  and  thereby  provide 
assurance  of  repayment  of  loans  within 
the  time  when  pa)nnent  of  such  loans 
are  due  imder  the  terms  of  the  note  or 
notes  as  extended. 

(2)  The  determination  as  to  whether  a 
Borrower  qualifies  for  the  deferment 
will  be  made  by  RUS  on  a  case-by-case 
basis,  considering  such  factors  as: 

(i)  Substantial  unreimbursed  expenses 
relating  to  storm  damage; 

(ii)  Loss  of  large  power  load; 

(iii)  Substantial  loss  of  consumers  or 
load  due  to  hostile  annexations  and 
condemnations;  or 

(iv)  Need  to  substantially  upgrade  a 
borrower's  system  to  bring  it  into 
compliance  with  the  National  Electric 
Safety  Code  (NESC). 

(b)  Deferments  for  energy  resource 
conservation  (ERC)  loans.  (1)  A 
Borrower  may  defer  principal  payments 
to  make  funds  available  to  their 
consumers  to  conserve  energy.  Amoimts 
deferred  under  this  program  can  be  used 
to  cover  the  cost  of  labor  and  materials 
for  the  following  energy  conservation 
measures: 

(i)  Caulking; 

(ii)  Weather-stripping; 

(iii)  Heat  piunp  systems  (including 
water  soiut:e  heat  piunps): 

(iv)  Heat  pumps,  water  heaters,  and 
central  heating  or  central  air 
conditioning  system  replacements  or 
modifications,  which  reduce  energy 
consiunption; 

(v)  Ceiling  insulation; 

(vi)  Wall  insulation; 

(vii)  Floor  insidation; 

(viii)  Duct  insulation; 

(ix)  Pipe  insulation; 

(x)  Water  heater  insulation; 

(xi)  Storm  windows; 

(xii)  Thermal  windows; 

(xiii)  Storm  or  thermal  doors; 

(xiv)  Electric  system  coordinated 
customer-owned  devices  that  reduce  the 
maximiun  kilowatt  demand  on  the 
electric  system; 

(xv)  Clock  thermostats;  or 

(xvi)  Attic  ventilation  fans. 

(2)  ERC  loans  will  be  amortized  over 
not  more  than  84  months,  without 
penalty  for  prepayment  of  principal. 

(c)  Deferments  for  renewable  energy 
projects.  (1)  A  Borrower  may  defer 
principal  payments  to  finance 
renewable  energy  projects.  Amounts 
deferred  under  this  program  can  be  used 
to  cover  any  and  all  costs  to  install  all 
or  part  of  a  renewable  energy  system 
including,  without  limitation: 

(i)  Energy  conversion  technology; 
(ii)  Electric  system  interface; 
(iii)  Delivery  equipment; 
(iv)  Control  equipment;  and 
(v)  Certain  energy  consuming  devices. 
(2)  A  Borrower  may  defer  principal 
payments  for  the  purpose  of  providing 


its  consumers  with  loans  to  install  all  or 
part  of  customer-owned  renewable 
energy  systems  up  to  5kW. 

(3)  For  the  piupose  of  this  subpart,  a 
renewable  energy  system  is  one  that  can 
directly  collect  and  convert  solar,  wind, 
or  bioraass  energy  into  a  usable  form  of 
energy  such  as  electricity  or  heat. 

(4)  For  the  purpose  of  this  subpart,  a 
renewable  energy  project  consists  of  one 
or  more  renewable  energy  systems. 

(d)  Deferments  for  contributions-in- 
aid  of  construction.  (1)  A  Borrower  may 
defer  principal  payments  to  make  funds 
available  to  new  full  time  residential 
consiuners  to  assist  them  in  paying  their 
share  of  the  construction  costs 
(contribution-in-aid  of  construction) 
needed  to  connect  them  to  the 
Borrower's  system. 

(2)  Amounts  available  for  this  purpose 
will  be  limited  to  the  amount  of  the 
construction  costs  that  are  in  excess  of 
the  average  cost  per  residential 
consumer  incurred  by  the  Borrower  to 
connect  new  permanent  residential 
consumers  during  the  last  calendar  year 
for  which  data  is  available. 

§17121.105    Application  docunwnt*. 

(a)  Deferments  for  financial  hardship. 
A  Borrower  requesting  a  section  12 
deferment  because  of  financial  hardship 
should  submit  the  following: 

(1)  A  summary  of  the  financial 
position  of  the  Borrower,  based  on  the 
latest  information  available  (usually  less 
than  60  days  old). 

(2)  A  copy  of  the  board  resolution 
requesting  an  extension  due  to  financial 
hardship. 

(3)  A  10-year  financial  forecast  of 
revenues  and  expenses  on  a  cash  basis, 
by  year,  for  the  period  of  the  extension 
and  5  years  beyond  to  establish  that  the 
remaining  payments  can  be  made  as 
rescheduled. 

(4)  A  listing  of  notes  or  portions  of 
notes  to  be  extended,  the  effective  date 
for  the  beginning  of  the  extension,  and 
the  length  of  the  extension. 

(5)  A  narrative  description  of  the 
nature  and  cause  of  the  hardship  and 
the  strategy  that  will  be  instituted  to 
mitigate  or  eliminate  the  effects  of  the 
hardship. 

(b)  Deferments  for  energy  resource 
conservation  loans.  A  Borrower 
requesting  principal  deferments  for  an 
ERC  loan  program  should  submit  the 
following  information: 

(1)  A  letter  fit)m  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  payments  for  the 
purpose  of  offering  an  ERC  loan 
program  to  its  members. 

(2)  A  copy  of  the  board  resolution 
establishing  the  ERC  loan  program  and 
outlining  the  details  of  the  program. 


(c)  Deferments  for  renewable  energy 
projects.  A  Borrower  requesting 
principal  deferments  for  its  renewable 
energy  project  should  submit  the 
following  information: 

(1)  A  letter  from  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  payments  for  the 
purpose  of  olFering  a  renewable  energy 
project  program  to  its  members  and 
ouUining  the  details  of  the  program. 

(2)  A  copy  of  the  board  resolution 
establishing  the  renewable  energy 
project. 

(d)  Deferments  for  contribution-in-aid 
of  construction.  A  Borrower  requesting 
principal  deferments  for  contribution- 
in-aid  of  construction  should  submit  the 
following  information: 

(1)  A  letter  from  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  pajrments  for  the 
purpose  of  offering  a  contribution-in-aid 
of  construction  program  and  outlining 
the  details  of  the  program. 

(2)  A  copy  of  the  board  resolution 
establishing  the  contribution-in-aid  of 
construction  program. 

(3)  A  summary  of  the  calculations 
used  to  determine  the  average  cost  per 
residential  consumer.  (See  §  1721.104 
(d)(2)). 

§1721.106    Repayment  Of  deferred 
payment 

(a)  Deferments  relating  to  financial 
hardship.  The  total  amount  of  interest 
that  has  been  deferred  will  be  added  to 
the  principal  balance  and  the  total 
amount  of  principal  and  interest  that 
has  been  deferred  will  be  reamortized 
over  the  life  of  the  applicable  note 
beginning  in  year  six  (6).  For  example: 
the  amount  of  interest  deferred  in  years 
2001,  2002,  2003,  2004,  and  2005,  will 
be  added  to  the  principal  balance  and 
reamortized  over  the  life  of  the 
applicable  note  in  year  2006. 

lb)  Deferments  relating  to  the  ERC 
loan  program,  renewable  energy  project, 
and  the  contribution-in-aid  of 
construction.  An  extension  agreement  is 
for  a  term  of  two  (2)  years.  The 
installment  will  be  recalciUated  each 
time  the  Borrower  defers  the  payment  of 
principal  and  recognition  of  the 
deferred  amount  will  begin  with  the 
next  payment.  For  example:  the  amoimt 
deferred  in  the  October  pajrment  will  be 
reamortized  over  a  84  month  period 
starting  with  the  next  payment 
(November  if  paying  on  a  monthly 
basis).  When  a  Borrower  defers 
principal  under  any  of  these  programs 
the  scheduled  pajrment  on  the  account 
will  increase  by  an  amount  sufficient  to 
pay  off  the  deferred  amount  by  the  date 
specified  in  the  agreement  (usually  84 
months  (28  quarters)). 
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§1721.107    Agreement. 

After  approval  of  the  Borrower's 
request  for  a  deferment  of  principal  and 
interest,  an  extension  agreement, 
containing  the  terms  of  the  extension, 
together  with  associated  materials,  will 
be  prepared  and  forwarded  to  the 
Borrower  by  RUS. 

§1721.108    Commencement  of  ttte 
deferment 

The  deferment  of  principal  and 
interest  will  not  begin  until  the 
extension  agreement  and  any  other 
supporting  materials  requested  by  RUS 
have  been  executed  and  returned  by  the 
Borrower  to  RUS  in  form  and  substance 
satisfactory  to  RUS. 

Dated:  December  19,  2000. 
Jill  Long  Thompson, 

Under  Secretary,  Rural  Development. 
[PR  Doc.  01-557  Filed  1-8-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docitet  No.  99-<;E-67-AD] 

RIN2120-AA64 

Airworthiness  Directives;  DG 
Fiugzeugbau  GmbH  IModel  DG-800B 
Sailplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  eiirworthiness  directive 
(AD)  that  would  apply  to  certain  DG 
Fiugzeugbau  GmbH  (DG  Fiugzeugbau) 
Model  DG-800B  Sailplanes.  The 
proposed  AD  would  require  you  to 
install  an  additional  filter  for  the  primer 
valve;  inspect  and  align  the  exhaust 
system;  modify  the  placement  of  the 
fuel  lines  if  the  fuel  filter  is  installed  at 
the  front  mounting  point  of  the  spindle 
drive;  and  secure  the  gas  strut  piston 
rod  end  using  Loctite  if  the  piston  rod 
does  rotate.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  fuel  line,  exhaust  system, 
and  piston  rod  of  the  gas  strut,  which 
could  result  in  failure  of  the  engine. 
Such  failure  could  lead  to  loss  of  power 
during  critical  stages  of  flight. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 


comments  on  this  proposed  rule  by 
February  20,  2001. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-67- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missoiu-i  64106.  You  may  read 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  service  information  that 
applies  to  the  proposed  AD  from  DG 
Fiugzeugbau,  Postbox  41  20,  D-76646 
Bruchsal,  Federal  Republic  of  Germany; 
telephone:  +49  7257-890;  facsimile:  +49 
7257-8922.  You  may  read  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  We  invite  yovu  comments  on  the 
proposed  nde.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
by  the  closing  date  specified  above, 
before  acting  on  the  proposed  rule.  We 
may  change  the  proposals  contained  in 
this  notice  in  light  of  the  comments 
received. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  require  a 
change  to  the  proposed  rule.  You  may 
look  at  all  comments  we  receive.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposal. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
commimications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 


language  initiative  at  http:// 
www.faa.gov/language/. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  99-CE-67-AD."  We  will  date  stamp 
and  mail  the  postcard  back  to  you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Luftfahrt-Bimdesamt 
(LBA),  which  is  the  airworthiness 
authority  for  the  Federal  Republic  of 
Germany,  recentiy  notified  FAA  that  an 
unsafe  condition  may  exist  on  all  Model 
DG-800B  sailplanes  equipped  with  a 
SOLO  engine.  The  LBA  reports  that  an 
extensive  review  of  the  service  history 
revealed  failiu-es  of  the  primer  valve, 
exhaust  system,  fuel  line,  exhaust  and 
piston  rod  of  the  gas  strut  for  the  engine. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failiu«  of  the  fuel 
line,  exhaust  system,  and  piston  rod  of 
the  gas  strut,  which  could  result  in 
failiue  of  the  engine.  Such  failure  could 
lead  to  loss  of  power  during  critical 
stages  of  flight. 

Is  there  service  information  that 
applies  to  this  subject?  DG  Fiugzeugbau 
has  issued  these  technical  notes  (TN): 
— TN  No.  873/12,  dated  March  9,  1999; 

and 
— TN  No.  873/13,  dated  June  30,  1999. 

What  are  the  provisions  of  these 
service  bulletins?  These  service 
bulletins  includes  procediu^s  for: 
—Installing  an  additional  filter  for  the 

primer  valve; 
— Inspecting  and  aligning  the  exhaust 

system; 
— ^Modifying  the  placement  of  the  fuel 
lines  if  the  fuel  filter  is  installed  at  the 
front  mounting  point  of  the  spindle 
drive;  and 
— Securing  the  gas  strut  piston  rod  end 
using  Loctite,  if  the  piston  rod  does 
rotate. 

What  action  did  the  LBA  take?  The 
LBA  classified  this  service  information 
as  mandatory  and  issued  German  AD 
Number  1999-167,  dated  May  20,  1999, 
and  German  AD  Number  1999-269. 
dated  July  22, 1999.  in  order  to  assure 
the  continued  airworthiness  of  these 
sailplanes  in  the  Germany. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
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Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Complying  with  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  LBA; 
reviewed  all  available  information, 


including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  referenced  in 
this  dociiment  exists  or  could  develop 
on  other  DG  Flugzeugbau  Model  DG- 
800B  sailplanes  of  the  same  type 
design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  sailplanes;  and 
— AD  action  shoiild  be  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  the  proposed  AD 
require?  This  proposed  AD  would 


require  you  to  do  the  actions  specified 
in  the  previously  referenced  serviced 
information. 

Cost  Impact 

How  many  sailplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  would  affect  6 
sailplanes  in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  sailplanes?  We  estimate  the 
following  costs  to  do  the  proposed 
installation  of  an  additional  filter  for  the 
primer  valve: 


Labor  cost 

Parts  cost 

Total  cost  for 
each  sailplane 

Total  cost  on 
U.S.  operators 

2  wofkhours  x  $60  =  120 

Manufacturer  wilt  provide  the  parts  at 
no  cost. 

$120 

6  sailplanes  X  $120  =  $720. 

We  estimate  the  following  costs  to  inspect  and  align  the  exhaust  system: 

Labor  cost 

Parts  cost 

Total  cost  for 
each  sailplane 

Total  cost  on 
U.S.  operators 

1  worKhour  X  $60  

The  manufacturer  will  provide  the  parts 
at  no  cast. 

$60 

6  sailplanes  x  $60  =  $360. 

We  estimate  the  following  costs  to  modify  the  placement  of  the  fuel  lines: 

labor  cost 

Parts  cost 

Total  cost  for  each 
sailplane 

Total  cost  on  U.S.  operators 

1  workhour  x  $60 

Manufacturer  will  provide  ttie  parts  at 
no  cost. 

$60 

6  sailplanes  x  $60  =  $360. 

We  estimate  the  following  costs  to  secure  the  gas  strut  rod  end: 

Labor  cost 

Parts  cost 

Total  cost  for  each 
sailplane 

Total  cost  on  U.S.  operators 

1  worktKXjrx$60 

Manufacturer  will  provide  ttie  parts  at 
no  cost 

$60 

6  sailplanes  x  $60  =  $360. 

Compliance  Time  of  the  Proposed  AD 

What  would  be  the  compliance  time 
of  the  proposed  AD?  Unless  already 
done,  the  compliance  times  of  this 
proposed  AD  are: 


Compliance 


Within  the  next  30 
days  after  ttie  ef- 
fective date  of.this 
AD. 


\ 


Compliance 


Within  ttie  next  3  cal- 
endar months  after 
ttie  effective  dale  of 
this  AD. 

Within  the  next  3  cal- 
endar months  after 
ttie  effective  date  of 
this  AD. 

Within  the  next  30 
days  after  tfie  ef- 
fective date  of  this 
AD. 


Action 


Action 


Remove  the  gas  strut 
from  ttie  engine 
mount  and  secure 
ttie  rod  end  using 
Loctite. 


Install  an  additional 
filter  for  the  primer 
valve. 

Inspect  and  align  tfie 
exhaust  system. 


Modify  the  placement 
of  the  fuel  lines. 


Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  Although  the  failures 
of  the  fuel  line,  exhaust  system,  and 
piston  rod  of  the  gas  strut  occur  during 
flight,  the  condition  is  not  a  direct  result 
of  sailplane  operation.  A  calendar  time 
for  compliance  will  ensure  that  the 
unsafe  conditions  are  addressed  on  all 
sailplanes  in  a  reasonable  time  period. 
Sailplane  operation  varies  among 
operators.  For  example,  one  operator 
may  use  the  sailplane  50  hours  TIS  in 
3  months  while  it  may  take  another  12 
months  or  more  to  accumulate  50  hours 
TIS.  In  order  to  ensiuv  that  preventive 


and  corrective  actions  are  done  in  a 
timely  manner,  the  compliance  time  for 
installing  an  additional  filter  for  the 
primer  valve  and  inspecting  and 
aligning  the  exhaust  system  is  required 
within  the  next  three  calendar  months 
after  the  effective  date  of  this  AD,  imless 
already  done. 

Because  of  the  impact  on  safety,  the 
compliance  time  for  modifying  the 
placement  of  the  fuel  lines  and 
removing  the  gas  strut  from  the  engine 
mount  and  securing  the  rod  end  using 
Loctite  is  required  within  the  next  30 
days  after  the  effective  date  of  this  AD,    - 
unless  already  done. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  would  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  nde 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
issued,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

DG  Flugzeugbau  GMBH:  Docket  No.  99-CE- 
67-AD 

(a)  What  sailplanes  are  affected  by  this 
AD?  This  AD  affects^he  following  sailplane 
models  and  serial  numbers  that  are 
certificated  in  any  category; 


Model 


DG-800B  with  SOLO  engine 
DG-800B  with  SOLO  engine 
DG-800B  with  SOLO  engine 


Serial  Nos. 


8-001  through  8-128  for  paragraph  (d)(1)  of  this  AD. 
8-001  through  8-154  for  paragraph  (d)(2)  of  this  AD. 
all  serial  numbers  for  paragraphs  (d)(3)  through  (4)  of  this  AD. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  sailplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


Actions 


to  prevent  failure  of  the  fuel  line,  exhaust 
system,  and  piston  rod  of  the  gas  strut,  which 
could  resuh  in  failure  of  the  engine.  Such 
failure  could  lead  to  loss  of  power  during 
critical  stages  of  flight. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  do  the  following  unless 
already  done: 


(1)  Install  an  additional  filter  for  the  primer  valve 


(2)  Inspect  and  align  the  exhaust  system 


(3)  If  the  fuel  filter  is  installed  at  the  front 
mounting  point  of  the  spindle  drive,  modify 
the  placement  of  tfie  fuel  lines. 

(4)  If  there  is  no  paint  marking  (torque  putty)  or 
if  tfie  marking  proves  that  the  piston  rod  ro- 
tates, remove  the  gas  strut  from  the  engine 
mount  and  secure  the  rod  end  using  Loctite, 
then  apply  marking  paint  line  (torque  putty). 


CbmpKance  time 


Within  the  next  3  calendar  monttis  after  the 
effective  date  of  this  AD. 


Within  the  next  3  calendar  months  after  the 
effective  date  ot  this  AD. 


Within  the  next  30  days  after  the  effective 
date  of  this  AD. 

Wlttiin  the  next  30  days  after  the  effective 
date  of  this  AD. 


Procedures 


Do  this  action  foltowing  the  lnstnx:tions  para- 
graph of  DG  Flugzeugbau  Technical  Note 
(TN)  No.  873/12,  dated  March  9.  1999,  and 
Working  Instruction  No.  1  for  TN  No.  873/ 
12. 

Do  this  action  following  tfie  Inshijctlons  para- 
graph of  DG  Flugzeugbau  TN  No  873/12. 
dated  March  9,  1999.  and  working  Instruc- 
tion No.  2  for  TN  No.  873/12. 

Do  this  action  following  tfie  Instructions  para- 
graph of  DG  Flugzeugbau  TN  No.  873/13, 
dated  June  30.  1999. 

Do  this  action  following  the  Instructions  para- 
graph of  DG  Flugzeugbau  TN  No  873/13. 
dated  June  30,  1999,  and  ttie  maintenance 
manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative.  Send 
your  request  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,. specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  You  can  contact  Mike  Kiesov, 
Aerospace  engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64016;  telephone:  (816)  329- 
4144;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 


FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  sailplane  to  a  location 
where  you  can  do  the  requirements  of  this 
AD. 

(h)  How  do  I  get  copies  of  the  documents 
reference  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
DG  Flugzeugbau,  Postbox  41  20.  I>-76646 
Bruchsal.  Federal  Republic  of  Germany: 
telephone:  +49  7257-890:  facsimile:  +49 
7257-8922.  You  may  read  these  documents 
at  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust.  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subjects  of  this  AD  are 
addressed  in  German  Ad  1999-269.  Effective 
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Date:  July  22, 1999.  and  German  AD  1999- 
167.  Effective  Date:  May  20.  1999. 

Issued  in  Kansas  Gty,  Kfissouri.  on  January 
2.  2001. 

Manrin  R.  Nius, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-509  Filed  1-8-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-MM-223-AD] 

RIN2120-AA64 

Airworthiness  Directives;  AirtHis  Model 
A300  B4-620,  A31 0-203,  A31 0-221, 
and  A310-222  Series  Airplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMIIARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  B4-620, 
A310-203.  A310-221.  and  A310-222 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  of  fuselage 
frame  07  in  the  upper  fttune  section 
assemblies  of  the  lateral  cockpit 
windows,  and  corrective  action,  if 
necessary.  Accomplishment  of  certain 
corrective  actions  would  extend  the 
repetitive  inspection  interval.  This 
action  is  necessary  to  detect  and  correct 
fatigue  cracking  in  that  area,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  8,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
223-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmconiment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-223-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 


Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(425)  227-2125;  fax  (425)  227-1149. 

SUPPlfMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2000-NM-223-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  "No. 
2000-NM-223-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B4-620.  A310-203,  A310- 
221,  and  A310-222  series  airplanes.  The 
EIGAC  has  advised  that,  during  a 
scheduled  corrosion  inspection  in 
accordance  with  the  Model  A300 
Corrosion  Prevention  and  Control 
Programme  (A300  CPCP).  a  crack  of  100 
millimeters  in  length  was  discovered 
forward  of  fuselage  frame  07,  in  the 
upper  frame  section  assembly  of  the 
lateral  cockpit  windows.  When  the 
crack  was  discovered,  the  airplane  had 
accvunidated  36,077  total  flight  hours 
and  30,733  total  flight  cycles.  During  the 
Model  A300  full-scale  fatigue  test 
program,  similar  cracking  was  foimd  at 
approximately  84,000  simulated  flight 
cycles.  The  test  results  indicated  that 
the  onset  of  cracking  coidd  occur  sooner 
than  calculated  boux  the  original  test 
residts,  suggesting  the  inspection 
threshold  for  this  area  of  the  airplane 
should  be  reduced  from  the  threshold 
specified  by  die  A300  CPCP.  The 
cracking  has  been  attributed  to  the  effect 
of  cabin  pressure  on  the  junction  points, 
where  thickness  variations  can  lead  to 
local  bending  and  subsequent  fatigue 
damage.  If  not  corrected,  the  cracking 
could  result  in  reduced  structural 
integrity  of  the  airplane. 

Similar  Model 

The  frame  section  is  similar  on  all 
airplanes  affected  by  this  AD.  Therefore, 
Model  A310-203,  A310-221,  and  A310- 
222  series  airplanes  are  also  subject  to 
the  identified  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A300-53-6120  (for  Model  A300-600 
series  airplanes)  and  A310-53-2109  (for 
Model  A3 10  series  airplanes),  both 
dated  May  5,  2000.  These  service 
bulletins  describe  procedures  for 
repetitive  detailed  visual  inspections  of 
the  upper  frame  section  assemblies  of 
the  left  and  right  forward  lateral  cockpit 
windows.  The  service  bulletins  describe 
temporary  and  permanent  repairs  for 
cracking.  The  temporary  repair,  which 
is  acceptable  if  cracking- is  found  only 
in  a  certain  area,  involves  replacing  a 
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pick-up  fitting  and  bracket  with  new 
parts,  and  installing  a  doubler.  The 
permanent  repair,  which  is 
recommended  if  any  cracking  is  found 
in  any  other  specified  area,  involves 
replacing  the  upper  frame  section 
assembly  with  a  new  assembly,  which 
would  reset  the  inspection  threshold. 
The  DGAC  classified  these  service 
bidletins  as  mandatory  and  issued 
French  airworthiness  directive  2000- 
263-314(8),  dated  June  28,  2000,  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions  ^ 

These  airplane  models  are 
manufactiu^d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation* 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piusuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  described  below. 

Difference  Between  Proposed  AD  and 
Service  Bulletins 

Operators  should  note  that,  although 
the  service  bidletins  specify  that  the 
manufacturer  may  be  contacted  for 
certain  repair  or  inspection  instructions, 
this  proposal  would  require  the  repair 
or  inspection  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA,  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  or  inspection  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair  or 
inspection  approved  by  either  the  FAA 
or  the  DGAC  would  be  acceptable  for 
compliance  with  this  proposed  AD. 


Cost  Impact 

The  FAA  estimates  that  27  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,620,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended} 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  200O-NM-223-AD. 

Applicability:  Model  A300  B4-620,  A310- 
203,  A310-221.  and  A310-222  series 
airplanes:  certificated  in  any  category;  as 
listed  in  Airbus  Service  Bulletin  A300-53- 
6120  or  A31O-53-2109.  both  dated  May  5. 
2000;  excluding  airplanes  on  which  Airbus 
Modification  3632  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
fuselage  frame  07  in  the  upper  frame  section 
assembly  of  the  lateral  cockpit  windows, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

Inspection  and  Corrective  Actions 

(a)  Before  the  accumulation  of  25.000  total 
flight  cycles,  or  within  3,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  detailed  visual 
inspection  to  detect  cracking  of  fuselage 
frame  07  in  the  left  and  right  upper  frame 
section  assemblies  of  the  lateral  cockpit 
windows,  in  accordance  with  Airbus  Service 
Bulletin  A300-53-6120  (for  Model  A300-600 
series  airplanes)  or  A310-53-2109  (for  Model 
A310  series  airplanes),  both  dated  May  5. 
2000;  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  found:  Repeat  the 
inspection  thereafter  at  least  every  7,000 
flight  cycles. 

(2)  If  any  cracking  is  found  and  the 
cracking  is  only  in  "area  A."  as  depicted  in 
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view  B  of  Figure  4  of  the  service  bulletin: 
Before  further  flight,  do  the  actions  specified 
by  either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  E)o  a  temporary  repair  per  the  apphcable 
service  bulletin.  Within  3,000  flight  cycles 
thereafter,  do  a  permanent  repair  per  the 
apphcable  service  bulletin.  Within  32,000 
flight  cycles  thereafter,  except  as  required  by 
paragraph  (b)  of  this  AD,  repeat  the 
inspection  specified  by  paragraph  (a)  of  this 
AD. 

(ii)  Do  a  permanent  repair  per  the 
applicable  service  bulletin.  Within  32,000 
flight  cycles  thereafter,  except  as  required  by 
paragraph  (b)  of  this  AD,  repeat  the 
inspection  specified  by  paragraph  (a)  of  this 
AD. 

(3)  If  any  cracking  is  in  "area  B,"  or  in  both 
"area  A"  and  "area  B";  as  depicted  in  view 
B  of  Figure  4  of  the  service  bulletin:  Before 
further  flight,  do  a  permanent  repair  per  the 
applicable  service  bulletin.  Within  32,000 
flight  cycles  thereafter,  except  as  required  by 
paragraph  (b)  of  this  AD,  repeat  the 
inspection  specified  by  paragraph  (a)  of  this 
AD. 

(b)  If  the  service  bulletin  specifies  to 
contact  Airbus  for  further  instructions  for  a 
repair  or  inspection:  Prior  to  further  flight, 
perform  a  repair  or  inspection  per  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  FAA,  Transport  Airplane 
Directorate.  For  a  repair  or  inspection 
method  to  be  approved  by  the  Manager, 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

Ahemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-263- 
314(B),  dated  June  28,  2000. 

Issued  in  Ronton,  Washington,  on  lanuary 
3,  2001. 
Doremla  D.  Baker, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-510  Filed  1-8-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-66-AD1 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  A300  B4  Series  Airplanes, 
and  Model  A300  B4-600,  A300  B4- 
600R.  and  A300  F4-600R  (A300-600) 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  EXDT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A300  B2  and  A300  B4 
series  airplanes,  and  all  A300  B4-600, 
A300  B4-600R,  and  A300  F4-600R 
(A300-600)  series  airplanes.  For  certain 
airplanes,  this  proposal  would  require 
modifying  the  frame  40  aft  fittings.  For 
all  airplanes,  this  proposal  would 
require  repetitive  nondestructive  test 
inspections  to  detect  cracking  of  the 
frame  40  aft  fittings;  a  modification 
would  be  required  as  corrective  action 
for  cracking  or  provided  as  optional 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
propagation  of  cracks  on  the  frame  40 
aft  fittings  due  to  local  stress 
concentrations  at  the  frame  40  upper 
flange  runout,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
February  8,  2001. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
86-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue; 
e.g.,  discuss  a  request  to  change  a 
compliance  time  and  a  request  to 
change  a  service  bulletin  reference  as 
two  issues. 

•  For  each  issue,  state  the  specific 
change  reouested  to  the  proposed  AD. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  ++."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-86-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
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notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A300  B2  and  A300  B4  series  airplanes, 
and  all  Model  A300  B4-600,  A300  B4- 
600R,  and  A300  F4-600R  (A300-600) 
series  airplanes.  The  DGAC  reports  that 
cracks  have  been  fotmd  on  the  frame  40 


aft  fittings  at  stringer  33  on  the  left  and 
right  sides  of  the  fuselage.  The  cracks 
were  caused  by  a  local  stress 
concentration  at  the  frame  40  upper 
flange  nmout.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  airplane. 


Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  the  following 
service  bulletins: 


Model 


A300 


A300-600 


A300  

A300-600 

A300  

A300-600 


Service  bulletin 


A300-53-0296 

A30O-53-6048 

A300-5a-0268 
A300-57-6052 
A300-53-0297 
A300-57-6053 


Revision  level 


01 

02 

01 

03 

4 

02 

2 

1 

02 


Date 


Sep.  30,  1998. 
May  12.  1999. 
Sep.  30,  1998 
Fet).  21,2000. 
Aug.  16,  1995. 
April  4,  1997. 
Oct.  31,  1995. 
Oct.  31,  1995. 
June  2.  1999. 


Service  Bulletins  A300-5  3-0296  and 
A300-53-6048  describe  procedures  for 
modification  of  the  frame  40  aft  fittings 
on  certain  airplanes,  and  repetitive 
nondestructive  test  inspections  to  detect 
cracking  of  the  fiame  40  aft  fittings  on 
all  airplanes.  Corrective  actions  for 
cracking  involve  trimming  the  front  spar 
angle  and  vertical  stiffener;  drilling, 
reaming,  and  spotfacing  attachment 
holes;  installing  a  new  frame  40  aft 
fitting  and  pick-up  angles;  and 
inspecting  (by  a  detailed  visual,  high 
frequency  eddy  current,  or  liquid 
penetrant  method)  to  detect  cracking  of 
the  frame  40  forward  fittings. 

Those  service  bulletins  refer  to 
Service  Bulletins  A300-53-0268  and 
A300-5  7-6052  as  additional  sources  of 
service  information  for  corrective 
actions  if  cracking  is  fotmd  in  the  frame 
40  aft  fitting.  Service  Bulletins  A300- 
53-0268  and  A300-5 7-6052  describe 
procedures  for,  among  other  things,  an 
inspection  (detailed  visual,  eddy 
ciurent,  or  liquid  penetrant)  to  detect 
cracking  of  the  forward  fitting  at  frame 
40. 

Service  Bulletins  A30&-53-0296  and 
A300-5  3-6048  also  refer  to  Service 
Bulletins  A300-53-0297  and  A300-57- 
6053  as  additional  sources  of  service 
information  to  modify  the  aft  angle 
fittings  at  frame  40.  The  modification 
involves  replacing  the  angle  fittings 
with  new  larger  fittings.  The  service 
bulletins  recommend  the  modification 
to  repair  cracked  fittings  and  eliminate 
the  need  for  the  repetitive  inspections. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  above  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  DGAC  classified  Airbus 
Service  Bulletins  A300-53-0296  and 
A300-53-6048  as  mandatory,  and 
issued  French  airworthiness  directive 
1998-481-270(B)  Rl,  dated  July  12, 


2000,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

For  airplanes  on  which  no  cracking  is 
foimd,  this  proposed  AD  would  also 
provide  for  optional  terminating  action 
for  the  repetitive  inspections.  Operators 
should  note  that,  to  be  consistent  with 
the  findings  of  the  DGAC,  the  FAA  has 
determined  that  the  repetitive 
inspections  proposed  by  this  AD  can  be 
allowed  to  continue  in  lieu  of 
accomplishment  of  a  terminating  action. 
In  making  this  determination,  the  FAA 
considers  that,  in  this  case,  long-term 
continued  operational  safety  will  be 
adequately  ensured  by  accomplishing 
the  repetitive  inspections  to  detect 


cracking  before  it  represents  a  hazard  to 
the  airplane. 

Di£Eerences  Between  Proposed  AD  and 
Relevant  Service  Information 

Operators  should  note  that  the  service 
bulletins  provide  a  method  of 
adjustment  of  the  inspection  thresholds 
and  intervals,  relative  to  average  flight 
times,  of  variuus  groups  of  airplanes. 
The  service  bulletins  provide  a 
complicated  method  of  determining  the 
thresholds  and  intervals  for  various 
groups  of  airplanes.  The  FAA  has 
determined  that  it  would  be  difficult  to 
enforce  the  implementation  of  that 
method  for  determining  the  compliance 
times.  Therefore,  this  proposed  AD  does 
not  provide  for  adjustments  to  the 
compliance  times  to  accommodate 
average  flight  times  that  vary  among 
operators.  The  FAA  has  established  a 
single  threshold  and  interval  for  each 
identified  group  of  airplanes.  In 
developing  appropriate  compliance 
times  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's  method  for 
determining  the  compliance  times,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition 
and  the  average  utilization  of  the 
affected  fleet.  The  compliance  times  in 
this  proposed  AD  are  derived  from  the 
average  flight  times  for  affected 
airplanes  as  follows: 


Model 

Average  flight 

time 
(in  minutes) 

A300  B2  series  

A300B4-1 00  series  

A300  B4-200  series  

A300-600  series 

65 

80 

125 

125 

In  light  of  these  factors,  the  FAA  finds 
the  proposed  thresholds  and  intervals  to 
be  warranted,  in  that  they  represent 
appropriate  intervals  of  time  for  afi^ected 
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airplanes  to  continue  to  operate  without 
compromising  safety.  However,  the 
provisions  of  paragraph  (e)  of  this 
proposed  AD  would  enable  the  FAA  to 
approve  requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted 
that  substantiate  an  acceptable  level  of 
safety  provided  by  such  an  adjustment. 

Operators  should  further  note  that, 
unlike  the  procedures  described  in 
Airbus  Service  Bulletins  A300-57-6052 
and  A30O-53-0268,  this  proposed  AD 
would  not  permit  further  flight  if 
cracking  is  detected  in  the  frame  40 
forward  fitting.  The  FAA  has 
determined  that,  because  of  the  safety 
implications  and  consequences 
associated  with  such  cracking,  any 
cracked  subject  fitting  must  be  repaired 
or  modified  before  further  flight. 

In  addition,  although  the  service 
bulletins  specify  that  the  manufacturer 
may  be  contacted  for  disposition  of 
certain  repair  conditions,  this  proposal 
would  require  that  those  conditions  be 
repaired  in  accordance  with  a  method 
approved  by  either  the  FAA  or  the 
DGAC  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
reqiiired  to  address  the  identified  unsafe 
condition,  and,  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  woidd  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  70  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  affected  airplanes,  it  would  take 
approximately  92  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  as  much  as  $874  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  modification  is 
estimated  to  be  as  much  as  $6,394  per 
airplane. 

It  would  take  approximately  10  work 
hours  per  airplane  to  accompUsh  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 


these  figiires,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $42,000,  or  $600  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  planning  time, 
time  required  to  gain  access  and  close 
up,  or  time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regxilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant , 
economic  impact,  positive  or  negative, 
on  a  substantia  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
reg\ilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fbllows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [AmeiMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-86-AD. 

Applicability:  All  Model  A300  B2  and 
A300  B4  series  airplanes,  and  Model  A300 
B4-600,  A300  B4-600R.  and  A300  F4-600R 
(A30O-600)  series  airplanes;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability* 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  propagation  of  cracks 
on  the  frame  40  aft  fittings  due  to  local  stress 
concentrations  at  the  upper  flange  runout  of 
frame  40,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Modificatioii 

(a)  For  airplanes  on  which  Airbus 
Modification  10430  has  not  been  done  before 
the  effective  date  of  this  AD:  When  you  do 
the  inspection  required  by  paragraph  fb)  of 
this  AD,  modify  the  profile  of  frame  40  aft 
fittings  per  the  service  information  specified 
in  Table  1  of  this  AD.  Table  1  is  as  follows: 


Table  1.— Service  Information  for  Modification  and  Inspection 


Model 

Service  Bulletin 

Revision  level 

Date 

A300 

A300-53-0296 
A300-53-6048 

Revision  01   

Or  Revision  02  . 

Revision  01   

Of  Revision  03  . 

Sept.  30,  1998. 
May  12.  1999. 
Sept.  30,  1998. 
Feb.  21,2000 

A300-600  
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Note  2:  Modification  per  Airbus  Service  Bulletin  A300-53-6048,  Revision  02,  dated  May  12,  1999,  is  accepUble  for  compliance 
with  paragraph  (a)  of  this  AD  for  Model  A300-600  series  airplanes.  *'»»""' 

Inspection 

(b)  For  all  airplanes,  inspect  the  airplane  per  Table  2  of  this  AD,  as  follows: 

TABLE  2.— Inspection  Requirements 


Requirements 


(1)  Area  to  inspect , 

(2)  Type  of  inspection 

(3)  CompliarKe  time  

(4)  Discrepancies  to  detect  

(5)  Required  service  information  

(6)  Follow-on  actions  if  you  find  no  cracking 


(7)  Corrective  actions  if  you  find  cracking 

(8)  Terminating  action 


Description 


The  frame  40  aft  fitting. 

Nondestructive  test  (NDT). 

As  specified  by  paragraph  (c)  of  ttiis  AD. 

Cracking. 

As  specified  by  Table  1  of  this  AD. 

Repeat  the  inspection  thereafter  at  the  inten^als  specified  by  Tat)le  3  of 

this  AD. 
Do  the  actions  specified  by  paragraph  (d)  of  this  AD. 
Paragraph  (d)  temiinates  paragraph  (b)  of  this  AD. 


Note  3:  A  nondestructive  test  (NDT)  per  Part  6  53-15-30  procedure  C  of  the  NDT  manual,  is  also  acceptable  for  compliance 
with  paragraph  (b)  of  this  AD. 

Note  4:  Accomplishment  of  an  inspection  per  Airbus  Service  Bulletin  A300-53-6048,  Revision  02,  dated  May  12  1999  is  acceptable 
for  conipliance  with  the  requirements  of  paraeraph  (b)  of  this  AD  for  Model  A300-600  series  airplanes. 

(c)  Perform  the  inspection  of  paragraph  (b)  ot  this  AD  per  the  schedule  in  Table  3,  as  follows: 

Table  3.— Compliance  Thresholds  for  Inspection 


For  model 


A300-600  series  airplanes,  pre-Modi- 
fication  10430S20428. 


A300-600  series  airplanes,  post-Modi- 
fication 10430S20428. 


A300  B2  series  airplanes 


If  the  total  flight  cycles  accumulated 
on  the  airplane  is  .  .  . 


Fewer  than  6,200  

At  least  6,200  and  fewer  than  9,700 

At  least  9,700  

Fewer  than  19,600  


Tfien  inspect 


A300  B4-100  series  airplanes 


A300  B4-200  series  airplanes 


At    least    19,600    and    fewer    than 

23,100. 
At  least  23,100  

Fewer  than  12,000  


At    least    12,000    and    fewer    than 

17,000. 
At  least  17,000  


Fewer  than  9,500  

At  least  9,500  and  fewer  than  14,500 

At  least  14,500  

Fewer  than  8,500  

At  least  8,500  and  fewer  than  13,500 
At  least  13,500  


Before  the  airplane  accumulates 
7,700  total  flight  cycles. 

Within  1 ,500  flight  cycles  after  the  ef- 
fective date  of  this  AD 

Within  750  flight  cycles  after  the  ef- 
fective date  of  this  AD 

Before  the  airplane  accumulates 
21,100  total  flight  cycles. 

Within  1 ,500  flight  cycles  after  the  ef- 
fective date  of  this  AD 

Within  750  flight  cycles  after  the  ef- 
fective date  of  this  AD. 

Before  the  airplane  accumulates 
14,000  total  flight  cycles. 

Within  2,000  flight  cycles  after  the  ef- 
fective date  of  this  AD. 

Within  1 ,000  flight  cycles  after  the  ef- 
fective date  of  this  AD 

Before  the  airplane  accumulates 
1 1 ,500  total  flight  cycles. 

Within  2,000  flight  cycles  after  the  ef- 
fective date  of  this  AD 

Within  1 ,000  flight  cycles  after  the  ef- 
fective date  of  this  AD 

Before  the  airplane  accumulates 
10,500  total  flight  cycles. 

VVithin  2.000  flight  cycles  after  the  ef- 
fective date  of  this  AD. 

Within  1 ,000  flight  cycles  after  the  ef- 
fective date  of  this  AD 


And  repeat  the  inspec- 
tion at  least  every  .  .  . 


7,500  flight  cycles. 


7,500  flight  cycles. 


5,500  flight  cycles. 


4,500  flight  cycles. 


4,000  flight  cycles. 


Note  5:  An  NDT  inspection  is  also  required 
by  AD  98-25-07,  amendment  39-10933,  to 
be  repetitively  performed  on  Model  A300- 
600  series  airplanes  on  which  Airbus 
Modification  10453  has  not  been  installed. 
For  those  airplanes,  if  the  inspection  is  done 
within  the  applicable  compliance  time 
specitied  by  paragraph  (c)  of  this  AD,  the 
threshold  for  the  initial  inspection  of 


paragraph  (b)  of  this  AD  may  be  extended  by 
1,500  flight  cycles. 

Corrective  Actions 

(d)  If  any  crack  is  found  during  any 
inspection  of  a  frame  40  aft  fitting  required 
by  this  AD,  prior  to  further  flight,  accomplish 
the  actions  specified  by  paragraph  (d)(1)  or 
(d)(2),  as  applicable,  and  paragraph  (d)(3)  of 


this  AD.  Accomplishment  of  the  actions  of 
this  paragraph  terminates  the  repetitive 
inspection  requirements  of  paragraph  (b)  of 
this  AD. 

(1)  For  Model  A300-600  series  airplanes: 
Replace  the  angle  fittings  with  new,  larger 
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fittings,  in  accordance  with  Airbus  Service 
Bulletin  A30O-57-6053,  Revision  1,  dated 
October  31, 1995,  or  Revision  02,  dated  June 
2,1999. 

(2)  For  Model  A300  series  airplanes  listed 
in  Airbus  Service  Bulletin  A300-5  3-0297, 
Revision  2,  dated  October  31, 1995:  Replace 
the  angle  fittings  with  new,  larger  fittings,  in 
accordance  with  the  service  bulletin. 

(3)  For  all  airplanes:  Perform  a  detailed 
visual,  high  frequency  eddy  ctirrent  (HFEC), 
or  liquid  penetrant  ins|>ection,  as  applicable, 
to  detect  cracking  in  the  frame  40  forward 
fitting  in  accordance  with  Airbus  Service 
Bulletin  A30O-57-60S2,  Revision  02,  dated 
April  4, 1997  (for  Model  A300-600  series 
airplanes),  or  Airbus  Service  Bulletin  A300- 
53-0268.  Revision  4,  dated  August  16,  1995 
(for  Model  A300  series  airplanes);  as 
applicable. 

(i)  If  no  crack  is  found:  No  further  action 
is  required  by  this  AD. 

(ii)  Elxcept  as  provided  by  paragraph 
(d)(3)(iii)  of  this  AD:  If  any  crack  is  found, 
during  an  inspection  required  by  paragraph 
(d)(3)  of  this  AD,  prior  to  further  flight,  repair 
per  the  applicable  service  bulletin. 

(iii)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (d)(3)  of 
this  AD,  and  the  applicable  service  bulletin 
specifies  to  contact  the  manufacturer  for  an 
appropriate  action.  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate;  or 
the  Direction  Gonorale  de  I'Aviation  Civile 
(E)GAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager, 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordiance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  7:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1998-481- 
270(B)  Rl.  dated  )uly  12,  2000. 


Issued  in  Renton,  Washington,  on  January 
3,  2001 

Dorenda  D.  Baker, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-511  Filed  1-8-01;  8:45  am) 
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DEPAfrnviENT  OF  THE  INTERIOR 

Office  of  Sutface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 
[SPATS  No.  UT-038-FOR] 

Utah  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
reopening  the  public  comment  period 
for  revisions  to  a  proposed  amendment 
to  the  Utah  regulatory  program 
(hereinafter,  the  "Utah  program")  imder 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  Utah 
proposes  to  revise  its  amendment  to 
change  design  requirements  for 
temporary  impoundments  that  function 
as  sedimentation  ponds.  The  State  also 
proposes  one  minor  editorial  change. 
Utah  intends  to  revise  its  program  to 
make  it  consistent  with  the 
corresponding  Federal  regulations.  We 
are  reopening  the  comment  period  to 
allow  for  public  review  of  Utah's 
revisions  to  its  amendment. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  moimtain  standard  time  January 
24.2001. 

ADDRESSES:  You  should  mail,  hand 
deliver  or  e-mail  your  written  comments 
to  James  F.  Fulton,  Denver  Field 
Division  Chief,  at  the  address  listed 
below. 

You  may  review  copies  of  the  Utah 
program,  this  amendment,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  firee  copy 
of  the  amendment  by  contacting  OSM's 
Denver  Field  Division. 

James  F.  Fidton,  Denver  Field 
Division  Chief,  Office  of  Siuface 
Mining,  Western  Regional  Coordinating 
Center.  1999  Broadway,  Suite  3320, 
Denver,  Colorado,  80202-5733. 
telephpne  (303)844-1400,  extension 
1424. 


Lowell  P.  Braxton,  Director,  Division 
of  Oil,  Gas  and  Mining,  1594  West 
North  Temple,  Suite  1210,  P.O.  Box 
14581,  Salt  Lake  City,  Utah  84114-5801, 
telephone  (801)538-5370. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Denver  Field  Division 
Chief,  telephone  (303)844-1400, 
extension  1424;  e-mail  address 
jfidton@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program. 

n.  DescripUon  of  the  Proposed  Amendment. 

m.  Public  Conunent  Procedures. 

IV.  Procedural  Determinations. 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  You  can  find  backgrouind 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  in  the  January  21, 1981, 
Federal  Register  (46  FR  5899).  You  can 
also  find  later  actions  concerning  Utah's 
program  and  program  amendments  at  30 
CFR  944.15  and  944.30. 

n.  Description  of  Proposed  Amendment 

By  letter  dated  December  23. 1999 
(administrative  record  No.  1133).  Utah 
sent  to  us  a  proposed  amendment  (UT- 
038-FOR)  to  its  program  under  SMCRA 
(30  U.S.C.  1201  et  seq.].  It  sent  the 
proposed  Utah  Administrative  (Utah 
Admin.  R.)  amendment  in  response  to  a 
June  18, 1997,  letter  (administrative 
record  No.  UT-1093)  that  we  sent  to  the 
State  under  30  CFR  732.17(c).  Utah 
originally  proposed  to  change  its  ndes 
pertaining  to:  Definitions  of  "abandoned 
site."  "other  treatment  facilities." 
"previously  mined  area,"  "qualified 
laboratory."  and  "significant 
recreational,  timber,  economic,  or  other 
values  incompatible  with  coal  mining 
and  reclamation  operations." 
engineering  requirements  for 
impoiuidments  and  for  backfilling  and 
grading;  hydrologic  requirements  for 
impoimdments;  requirements  for  bond 
release  applications;  prime  farmland 
acreage;  inspection  frequency  for 
abandoned  sites;  and  the  period  in 
which  to  pay  a  penalty  when  requesting 
a  formal  hearing. 

We  annoimced  receipt  of  the 
proposed  amendment  in  the  January  14. 
2000,  Federal  Register  (65  FR  2364; 
administrative  record  No.  UT-1136). 
provided  an  opportimity  for  a  public 
hearing  or  meeting,  and  invited  public 
comment  on  its  adequacy.  We  did  not 
hold  a  public  hearing  or  meeting 
because  nobody  requested  either  one. 
The  public  comment  period  ended  on 
February  14,  2000. 
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During  our  review  of  the  amendment, 
we  identified  a  concern  relating  to  the 
provision  of  Utah  Admin.  R.  645-301- 
742.225.2,  which  is  part  of  the  State's 
hydrology  requirements  for 
sedimentation  ponds.  Utah  intended 
this  proposed  rule  to  provide  an 
exception  to  the  location  guidance  for 
certain  temporary  impoundments 
fimctioning  as  sedimentation  ponds  that 
do  not  meet  the  design  criteria  of  the 
Natural  Resources  Conservation 
Service's  Technical  Release  Number  60 
or  the  size  or  other  criteria  of  30  CFR 
77.216(a).  However,  the  proposed  rule 
repeated  the  same  wording  the  State 
proposed  at  Utah  Admin.  R.  645-301- 
742.224.1,  which  applies  to  temporary 
impoimdments  that  do  meet  the  criteria 
of  TR-60  or  the  size  or  other  criteria  of 
30  CFR  77.216(a).  We  notified  Utah  of 
oiu  concern  by  letter  dated  April  17, 
2000  (administrative  record  No.  UT- 
1142).  The  State  formally  responded  to 
our  concern  in  a  letter  dated  November 
27,  2000,  by  submitting  a  proposed 
revision  (administrative  record  No.  UT- 
1147). 

The  State  now  proposes  two  specific 
changes.  First,  it  proposes  an  editorial 
change  by  adding  the  word  "where"  at 
the  end  of  the  clause  in  Utah  Admin.  R. 
645-301-752.225  to  read  "An  exception 
to  the  sediment  pond  location  guidance 
in  R645-301-742.224  may  be  allowed 
where:  *  *  *"  (emphasis  added). 
Second.  Utah  proposes  to  delete 
wording  of  Utah  Admin.  R.  645-301- 
742.225.2  that  repeated  the  preceding 
rule  at  R.646-301-742. 225.1  and  replace 
it  with  the  following  sentence: 
"Impoimdments  not  included  in  R645- 
301-742.225.1  shall  be  designed  to 
control  the  precipitation  of  the  100-year 
6-hour  event,  or  greater  event  if 
specified  by  the  Division." 

m.  Public  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  proposed  amendment  at  Utah 
Admin.  R.  645-301-742.225  to  give  you 
an  opportunity  to  consider  the  revision 
we  received. 

Written  Coounents 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Denver  Field  Division. 


Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  and  do  not  use  special 
characters  or  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
UT-038-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Denver  Field  Division  at 
telephone  number  (303)  884-1400, 
extension  1424. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonjrmous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have -takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  ftx)m  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  fustice 
Reform 

The  Department  of  the  Interior 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
determined  that,  to  the  extent  allowable 
by  law,  thisrule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  the  Federal 
regulations  at  30  CFR  730.11,  732.15, 
and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 


determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730,  731,  and  732  have  been 
met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  fit)m  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.  This  rule  does  not 
have  Federalism  implications. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  ar^ 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  riile  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
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would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regiUations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act. 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  constuners, 
individual  industries,  geographic 
regions,  or  Federal  State  or  local 
governmental  agencies;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises,  this 
determination  is  based  on  the  fact  that 
the  State  submittal  which  is  the  subject 
of  this  rule  is  based  on  counterpart 
Federal  regulations  for  which  an 
analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  14,  2000. 
James  F.  Fulton, 

Acting  RegionaJ  Director,  Western  Regional 
Coordinating  Center. 
(PR  Doc.  01-558  Filed  l-»-01;  8:45  am] 
BHJJNG  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-e928-5] 

Approval  of  ttw  Clean  Air  Act,  Section 
112(1)  Program  and  Delegation  of 
Authority  to  the  State  of  OUahonw 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to  take 
direct  final  action  on  section  112(1) 
program  approval  and  delegation  of 
authority  to  Oklahoma.  The  Oklahoma 
Department  of  Environmental  Quality 
(ODEQ)  has  requested  delegation  of 


certain  Federal  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  found  in  40  CFR  parts  61  and 
63. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  the  EPA 
is  approving  ODEQ's  program  of 
authorities  and  resources  to  implement 
and  enforce  NESHAPs  in  40  CFR  parts 
61  and  63  and  General  Provisions  as 
they  apply  to  these  sources  and  the 
mechanism  for  receiving  future 
delegation  of  imchanged  NESHAPs  as 
they  apply  to  non-part  70  sources.  The 
EPA  is  granting  ODEQ  the  authority  to 
implement  and  enforce  specified 
NESHAPS  adopted  by  reference  by 
ODEQ.  The  EPA  is  taking  direct  final 
action  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  no  adverse 
comments  are  received,  the  EPA  will 
not  take  further  action  on  this  proposed 
rule.  If  EPA  receives  adverse  conunents, 
the  direct  final  rule  will  be  withdrawn 
and  it  will  not  take  effect.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  nUe  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  February  8,  2001. 

ADDRESSES:  Comments  must  be 
submitted  to  Mr.  Robert  M.  Todd  at  the 
Region  6  office  listed  below.  Copies  of 
the  requests  for  delegation  and  other 
supporting  documentation  are  available 
for  public  inspection  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  6,  Multimedia  Planning 
and  Permitting  Division  (6PD),  1445 
Ross  Avenue,  Dallas,  TX  75202-2733. 
Anyone  wanting  to  examine  these 
documents  should  inake  an 
appointment  at  least  two  working  days 
in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  M.  Todd,  U.S.  EPA,  Region  6, 
Multimedia  Planning  and  Permitting 
Division  (6PD),  1445  Ross  Avenue, 
Dallas,  TX  75202-2733,  (214)  665-2156. 

SUPPLEMENTARY  INFORMATION:  This 
dociunent  concerns  delegation  of 
unchanged  NESHAPS  and  Maximum 
Achievable  Control  Technology 
standards  to  ODEQ.  For  additional 
information,  see  the  direct  final  rule 
which  is  published  in  the  Rules  section 
of  this  Federal  Register. 

Authority:  This  action  is  issued  under  the 
authority  of  section  112  of  the  Clean  Air  Act, 
as  amended,  42  U.S.C.  7412. 


Dated:  December  21,  2000. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator,  Region  6. 
[FRDoc.  01-111  Filed  1-8-01  ;B:45  am) 

BILUNG  CODE  6S60-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA-B-7408] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Stiwt  SW..  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller^ema.gov. 

SUPPl£MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minitnnm  that  are  required.  They 
should  not  be  construed  to  mean  that 
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the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612 

Federalism.  This  proposed  rule 
involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
.26,1987. 


Executive  Order  12778 

Civil  Justice  Reform.  This  proposed 
rule  meets  the  applicable  standards  of 
Section  2(b)(2)  of  Executive  Order 
12778. 

List  of  Subjects  in  44  CFR  Part  87 

Administrative  practice  and 
procedure.  Flood  insiu^nce.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67' 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376 

167.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  »^roposed  to  be 
amended  as  follows: 


State 


Califomia 


CityAown/county 


Clayton  (City), 
(Contra  Costa, 
County). 


Source  of  flooding 


Donner  Creek 


Approximately   4,400   feet   upstream   of  '516 

l^arsh  Creek  Creet<  Road. 

At  confluence  with  Mt.  Diat>k>  Creek  *377 

Approximately    1,600   feet   upstream   of  *439 

Oak  Street 

Just  upstream  of  Kirker  Pass  Road  *306 

Just  upstream  of  Oak  Circle t^one 

Approximately  630  feel  downstream  of  None 

Nortti  Mitchell  Canyon  Road. 
Approximately    1,700   feet   upstream   of  None 

Nortti  Mitchell  Canyon  Raod. 
Maps  are  available  for  inspection  at  6000  Heritage  Trail,  Clayton,  Califomia. 
Send  comments  to  The  Honorable  Phyllis  Peterson,  Mayor,  City  of  Clayton,  6000  Heritage  Trail,  Clayton,  Califomia  94517-0280. 


Mitchell  Creek 


Mt.  Diabk)  Creek 

Mt.  Diabk)  Creek  Split 
Row. 


Locatnn 


At  confluence  with  Mt.  Diabto  Creek 


#Deplh  In  feet  atMve 

ground.  *Elevatk>n  in  feet 

(NGVD) 


Existing 


•421 


Modified 


'424 

•516 
•379 


•304 
•576 
•342 

•370 


Califomia 


Concord  (City) 
(Contra  C<^ 
County). 


Galindo  Creek 


Just  upstream  of  St.  Francis  Drive 

Approximately  200  feet  ck>wnstream  of 
Dam#1. 

Mt.  Diabto  Creek Approximately  2,675  feet  downstream  of 

Bailey  Road. 
Approximately   2,475   feet   upstream   of 
Kirker  Pass  Road. 

Maps  are  available  for  inspection  at  the  Permit  Center,  3024  WHtow  Pass  Road,  Concord,  Califomia. 
Send  comments  to  The  Honorable  Helen  Allen,  Mayor,  City  of  Concord,  1950  ParkskJe  Drive,  Concord,  Califomia  94519. 


Approximately  100  feet  upstream  of  San 
Miguel  Road. 


None 
None 

•195 

None 


•63 

•127 
•220 

•196 

•323 


Califomia  

Contra  Costa 
County  (Unincor- 
porated Areas). 

Mitchell  Creek 

Approximately  1,670  feet  downstream  of 
Diabto  Downs  Road. 

Approximately   2,150   feet   upstream   of 
Diabto  Downs  Road 

Immediately  upstream  of  Bailey  Road  

Downstream  of  Russelman  Paric  Road  .... 
At  Stone  Valtey  Road  

•440 

•518 

None 
nmiB 
None 
None 

•444 

Mt.  Diabto  Creek 

•535 
•217 

Green  Valley  Creek 

•609 
•467 

Approximately   4,410   feet   upstream   of 
Green  Valley  Road. 

•573 
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State 


CityAown/county 


Source  of  flooding 


Rodeo  Creek 
Garrity  Creek 


Grayson  Creek 


Arroyo  Del  Hambra  Creek 

Apptan  Creek 

West  Alamo  Creek  


Wridcat  Creek 


Location 


At  conttuence  with  San  Pablo  Creek 

Approximately  425  feet  upstream  of  Haw- 
thorne Drive. 

Approximately  350  feet  downstream  of 
Southern  Pacific  Railroad. 

Approximately  165  feet  upstream  of  Brian 
Road. 

Approximately  1 ,890  feet  (.36  mile)  down- 
stream of  Interstate  680. 

Approximately  195  feet  upstream  of  2nd 
Avenue  ScMJth. 

Approximately  1.280  feet  (.24  mile)  up- 
stream of  Alhambra  Avenue. 

Approximately  2,858  feet  (.54  mile)  up- 
stream of  Alfiambra  Avenue. 

At  upstream  side  of  Garden  Road  

Approximately  1 ,320  feet  upstream  of  Ap- 
pian  Way. 

Approximately  2,870  feet  (.54  mile)  down- 
stream of  Green  Meadow  Drive. 

At  upstream  skJe  of  BlackHawk  Meadow 
Drive. 

Approximately  475  feet  downstream  of 
Atchison,  Topeka  and  Santa  Fe  Rail- 
road. 


#Depth  in  feet  at>ove 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


t^tone 
l^one 

Hone 

None 

Hone 

Hone 

Hone 

Hone 

l^one 
None 

None 

None 

None 


Modified 


Maps  are  available  for  inspection  at  the  Publk:  Works  Department.  255  Glacier  Drive,  Marinez,  California  94553. 

Send  comments  to  The  Honorable  Donna  Gerber,  Chairperson,  Board  of  Supervisors,  309  Diabto  Road,  Danville,  California  94526. 


CaMomia 


DanviHe  (Town) 
(Contra  Costa 
County). 


Green  VaHey  Creek 


East  Branch  Valley  Creek 


Just  downstream  of  Stone  Valley  Road  ...  None 

At  confluence  with  Green  Valley  Creek  ...  *424 

Approximately    1,600  feet   u(:^eam   of  *458 

Green  Valley  Road. 

Maps  are  available  for  inspection  at  510  La  Gonda  Way,  Danville,  California. 

Serxl  comments  to  The  Honorable  Millie  Greenberg,  Mayor,  Town  of  Danville,  510  La  Gonda  Way,  Danville,  California  94526 


Just  upstream  of  Interstate  680  Culvert 


*354 


Maps  are  availabte  for  inspectkxi  at  525  Henrietta  Street,  Martinez,  California. 

Send  comments  to  The  Honorable  Mk:hael  M.  Menesini,  Mayor,  City  of  Martinez,  525  Henrietta  Street,  Martinez,  California  94553. 


Califomia 


Pittsburg  (City) 
(Contra  Costa 
County). 


Kirker  Creek 


Approximately   170  feet  downstream  of 
East  14th  Street. 

Approximately    140    feet    upstream    of 
Brush  Creek  Drive. 


♦38 
•193 


Maps  are  available  for  inspectkm  at  the  Department  of  Publk:  Worits,  65  Civk:  Avenue,  Pittsburg,  Califomia. 

Send  comments  to  The  Honorable  Lori  Anzini,  Mayor,  City  of  Pittsburg,  65  Civic  Avenue,  Pittsburg,  Califomia  94565. 


•6 
*28 

*6 

•25 

•15 

•20 

•176 

*190 

*108 
•134 

•718 

•804 

•29 


•355 


*467 
•423 
•458 


Califomia  

Martinez  (City) 
(Contra  Costa 
County). 

Ant>yo  Del  Hambra  Creek 
Une  A,  DA-40  

Just  upstream  of  John  Muir  Parkway 

Approximately  2,000  feet  upstream  of  Al- 
hambra Avenue. 

Approximately  950  feet  downstream  of 
Howe  Road. 

Approximately  75  feet  downstream  of 
Howe  Road. 

•116 

None 
None 
None 

•116 

•180 
•22 
•23 

•37 


•208 


Califomia  

Pleasant  Hill  (City) 
(Contra  Costa 
County). 

Grayson  Creek  ^.... 

Approximately  2,725  feet  downstream  of 
Concord  Avenue. 

None 

•20 

Approximately  250  feet  upstream  of  Har- 

None 

•37 

riett  Drive. 

East  Fork  Grayson  Creek 

At  confluence  with  Grayson  Creek  and 
West  Fork  Grayson  Creek. 

None 

•37 

Approximately  80  feet  upstream  of  Greg- 

f^one 

•49 

ory  Lane. 

» 
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Stete 


CityAown/county 


Source  of  flooding 


Locatk)n 


#Depth  in  feel  above 

ground.  'Elevatkxi  in  feet. 

(NGVD) 


Existing 


ModMted 


Maps  are  available  for  inspectkm  at  the  PuWk:  Wori«  Department,  100  Gregory  Lane,  Pleasant  Hill,  Califomia. 

Send  comments  to  The  Honorable  Chuck  Escover,  Mayor,  City  of  Pteasant  HMI,  100  Gregory  Lane,"Pleasant  Hill,  Califomia  94523. 


Califomia 


Rkihmond  (City) 
(Contra  Cost^ 
County). 


San  Pabk)  Creek 


Approximately  690  feet  downstream  of  ^3 

Atchison,  Topeka  and  Santa  Fe  Rail- 
way. 
Approximately  60  feet  upstream  of  Atch-  '3^ 

ison,  Topeka  and  Santa  Fe  Railway. 

WiW  Cat  Creek  Approximately  400  feet  downstream  of  ^3 

Atchison,  Topeka  and  Santa  Fe  Rail- 
way. 
At  Atchison,  Topeka  and  Santa  Fe  Rail-  ^3 

way. 
Approximately  1 15  feet  upstream  of  Atch-  •SI 

ison,  Topeka  and  Sante  Fe  f^lway. 
Maps  are  available  for  inspectton  at  the  Community  Map  Repository,  City  of  Rtehmond,  2600  Barrett  Avenue,  Rfchmond.  Califomia. 
Send  comments  to  The  Honorable  Rosemary  Corbin,  Mayor,  City  of  Richmond,  2600  Barrett  Avenue,  Room  312   Richmond   Califomia 
94802. 


•18 

•24 

•27 

•30 

•31 


Califomia 


San  Pablo  (City) 
Contra  Costa 
County. 


Wildcat  Creek 


San  Pabk)  Creek 


Approximately  700  feet  downstream  of 
Rumrill  Boulevard. 

Just  downstream  of  Creek  Vale  Road  

Approximately   50   feet   downstream   of 

Giant  Road. 
Approximately    100    feet    upstream    of 

Church  Lane. 


'31 


^81 
'29 

157 


•30 


•81 
•24 

•57 


'  Mean  Sea  Level 

Maps  are  available  for  inspection  at  One  Alvarado  Square,  San  PaiAo,  Califomia. 

Send  comments  to  The  Honorable  Ron  Kiedrowski,  Acting  City  Manager,  City  of  San  Pabto,  One  Alvarado  Square.  San  Pabto  Califomia 
94806. 


Idaho 


Idaho  County  (Un- 
incorporated 
Areas). 


Rapkl  River 


Approximately  250  feet  upstream  of  Inter- 
state Highway  95. 


r^tone 


Nor)e 


•2.002 
•2,078 


Approximately   4,830   feet   upstream   of 
Interstate  Highway  95. 
Maps  are  available  for  inspectkxi  at  320  West  Main  Street,  Grangeville,  Idaho. 

Send  comments  to  The  Honorable  George  Enneking,  Chairman,  Idaho  County  Board  of  Commissioners,  320  West  Mairi  Street,  Room  5 
Grangeville,  Idaho  83530. 


Oregon 


Tillamook  (City) 
(Tillamook  Coun- 
ty)- 


Dougherty  Slough 


Approximately  775  feet  upstream  of  Main 

Avenue 
Approximately  1,450  feet  downstream  of 

U.S.  Highway  101 — Main  Avenue. 
Approximately  675  feet  upstream  of  U.S. 

Highway  101 — Main  Avenue. 
Approximately  230  feet  upstream  of  U.S. 

Highway  101. 
Approximately  975  feet  upstream  of  U.S. 

Highway  101. 
Maps  are  available  for  inspection  at  City  Hall,  210  Laurel  Avenue,  Tillamook,  Oregon. 

Send  comments  to  The  Honorable  Robert  McPheeters,  Mayor,  City  of  Tillamook,  210  Laurel  Avenue,  Tillamook,  Oregon  97141. 


Hoquarten  Sk>ugh 


Wilson  River 


At  Main  Avenue 


•11 


•11 


•11 

•12 

•11 

•11 

•11 

'13 

None 

•17 

None 

•18 

Oregon 


Tillamook  County 
(Uni(KX>rporated 
Areas). 


Dougherty  Skxjgh  (Wilson 
River). 


Hoquarten  Skxjgh  (Wilson 
River). 


Wilson  River 


At  confluerx»  with  Hoquarten  Skxjgh 


Approximately  2,800  feet   upstream  of 

Wilson  River  Loop  Road. 
Approximately   3,250   feet   upstream   of 

confluence  with  Trask  River. 
Approximately    700    feet    upstream    of 

Southern  Pacific  Railroad. 
Approximately  150  feet  upstream  of  cort- 

fluence  with  Tillamook  Bay. 
Approximately   4,300   feet   upstream   of 

Wilson  River  Loop  Road; 


•10 

•28 
•10 
•12 
•9 
•29 


•10 

•27 
•10 
•15 
•10 
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State 


CityAown/county 


Source  of  flooding- 


Location 


#Depth  in  feet  above 

ground.  'Elevation  In  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  avallabie  for  Inspection  at  ttie  County  Courttiouse,  201  Laurel  Avenue,  Tillamook,  Oregon. 

SerKJ  comments  to  The  Honorable  Tim  Josi,  Chairperson,  Tillamook  County  Board  of  Commissioners,  201  Laurel  Avenue,  TillarTKX>k,  Oregon 
97141. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  December  7.  2000. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigfition. 
(FR  Doc.  01-469  Filed  1-8-01;  8:45  am] 

■LUNG  COOE  SnS-Of-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  64 

[WT  Docket  No.  99-217;  FCC  00-366] 

Promotion  of  Competitive  Networics  In 
Local  Telecommunications  Markets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  the 
Commission  seeics  comment  on  the 
ciurent  state  of  the  evolving  market  for 
the  provision  of  telecommunications 
services  in  multiple  tenant 
environments  (MTEs).  The  Commission 
also  notes  that  a  strong  case  can  be 
made  that  it  has  authority  to  impose 
obligations  on  carriers  to  ensiue 
nondiscriminatory  access  to  MTEs.  The 
Commission  seeks  comment  on  this 
legal  argimient,  whether  it  would  be 
prudent  to  exercise  such  authority,  the 
potential  scope  of  such  requirements, 
and  how  such  requirements  could  be 
implemented,  if  adopted.  In  addition, 
the  Commission  seeks  further  comment 
on  several  other  potential  actions  that 
may  be  necessary  in  the  event  that 
competition  in  the  MTE  market  does  not 
develop  sufficiently. 
DATES:  Comments  are  due  on  or  before 
January  22,  2001;  Reply  comments  are 
due  on  or  before  February  21,  2001. 
Comments  from  the  public,  0MB,  and 
other  agencies  on  the  information 
collections  contained  in  this  document 
are  due  March  12,  2001. 
ADDRESSES:  Parties  who  choose  to  file 
comments  by  paper  should  send 
comments  to  the  Commission's 
Secretary,  Magalie  Roman  Sales,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.;  TW-A325;  Washington.  DC 
20554.  Comments  filed  through  the 


Commission's  Electronic  Comment 
Filing  System  (ECFS)  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collections 
contained  herein  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.  Washington,  DC  20554,  or 
via  the  Internet  to  jboley^cc.gov.  and  to 
Edward  C.  Springer,  OMB  Desk  Officer. 
Room  10236  NEOB,  725  17th  Street, 
NW..  Washington.  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Van  Wazer  at  (202)  418-0030  or 
Joel  Taubenblatt  at  (202)  41&-1513 
(Wireless  Telecommunications  Bureau). 
For  additional  information  concerning 
the  information  collection(s)  contained 
in  this  docvunent,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley9fcc.gov. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Further  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No. 
99-217,  FCC  00-366,  adopted  October 
12,  2000  and  released  October  25,  2000 
("Further  NPRM").  This  sununary  also 
reflects  an  order  extending  the  pleading 
cycle  for  this  proceeding  issued  on 
December  4,  2000  (DA  00-2720),  and  an 
erratiun  issued  in  this  proceeding  on 
December  20,  2000.  The  complete  text 
of  the  dociunent  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  and  also  may  be 
piut:hased  from  the  commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-3800,  445  12th 
Street,  SW.,  CY-B400,  Washington.  DC 
20554.  The  dociunent  is  also  available 
via  the  Internet  at  http://www.fcc.gov/ 
Biireaus/Wireless/Oiriers/2000/ 
fcc00366.pdf. 

Paperwoiii  Reduction  Act 

This  Further  NPRM  contains  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public,  the  Office  of 
Management  and  Budget  (OMB).  and 


other  federal  agencies  to  comment  on 
the  information  collection(s)  contained 
in  this  Further  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  It  vdll  be  submitted 
to  OMB  for  review  under  Section 
3507(d)  of  the  PRA.  Public,  OMB,  and 
other  agency  conunents  are  due  March 
12,  2001.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

A  copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Commimications 
Commission.  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley^cc.gov,  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer®omb.eop.gov. 

OMB  Control  Number:  3060-XXXX. 

Title:  Promotion  of  Competitive 
Networks  in  Local  Telecommunications 
Markets. 

Form  No.:  NA. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  438. 

Estimated  Time  Per  Response:  120 
hrs. 

Total  Aimual  Burden:  52,560  hrs. 

Total  Aimual  Costs:  $7,358,400. 

Needs  and  Uses:  The  information  will 
be  used  to  guide  the  Commission  as  it 
continues  to  evaluate  and  monitor  the 
need  for  a  nondiscriminatory  access 
requirement  for  MTEs. 

Synopsis  of  Further  Notice  of  Proposed 
Rulemaking 

1.  This  Further  Notice  of  Proposed 
Rulemaking  ("Further  NPRM")  is  part  of 
a  larger  item  in  which  the  Conunission 
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takes  several  targeted  steps  toward 
eliminating  the  existing  bottlenecks  to 
facilities-based  competition  in  MTEs.  In 
particular,  this  Further  NPRM  seeks 
comment  on  several  potential 
modifications  to  the  Commission's 
Rules  in  order  to  facilitate  tenant  choice 
of  telecommunications  providers  in 
MTEs.  Subsequent  to  this  Further 
NPRM,  the  Commission  will  publish  a 
First  Report  and  Order,  Fifth  Report  and 
Order  and  Memorandum  Opinion  and 
Order,  and  Fourth  Report  and  Order  and 
Memorandiun  Opinion  and  Order  that 
adopts  rules  to  facilitate  the 
development  of  competitive 
telecommunications  networks  that  will 
provide  consumers  with  alternatives  to 
services  provided  by  the  incumbent 
wireline  local  exchange  carriers  (LECs). 

Discussion 

2.  This  Fiuther  NPRM  seeks  comment 
on  the  current  state  of  the  evolving 
market  for  the  provision  of 
telecommunications  services  in  MTEs. 
The  Further  NPRM  also  notes  that  a 
strong  case  can  be  made  that  the 
Commission  has  authority  to  impose 
obligations  on  carriers  to  ensure 
nondiscriminatory  access  to  MTEs.  The 
Further  NPRM  seeks  comment  on  this 
legal  argxunent,  whether  it  would  be 
prudent  to  exercise  such  authority,  the 
potential  scope  of  such  obligations,  and 
now  such  obligations  could  be 
implemented. 

3.  In  addition,  the  Further  NPRM 
seeks  comment  on  whether  the 
Commission's  prohibition  of  exclusive 
access  contracts  in  commercial  MTEs 
should  be  extended  to  residential  MTEs. 
whether  the  Commission  should 
prohibit  owriers  from  enforcing 
exclusive  access  provisions  in  existing 
contracts  in  either  commercial  or 
residential  MTEs,  whether  the 
Commission  should  proscribe  carriers 
from  entering  into  contracts  that  grant 
them  preferences  other  than  exclusive 
access,  such  as  exclusive  marketing  or 
landlord  bonuses  to  tenants  that  use 
their  services,  in  some  or  all  situations, 
the  definition  of  "rights-of-way"  in 
MTEs  to  which  a  utility  must  allow 
access  under  47  U.S.C.  224,  and 
whether  it  should  extend  its  cable 
inside  wiring  rules  to  facilitate  the  use 
of  home  run  wiring  by 
telecommunications  service  providers 
where  an  inciunbent  cable  provider  no 
longer  has  a  legal  right  to  maintain  its 
home  run  wiring  in  the  building. 

Filing  Procedures 

4.  Pursuant  to  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  22, 
2001 ,  and  reply  comments  on  or  before 


February  21,  2001.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Dociunents  in  Rulemaking 
Proceedings,  63  FR  24,121  (1998). 

5.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
niunber  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

6.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Sales,  Office  of  the  Secretary, 
Federal  Commimications  Commission, 
445  12th  Stieet,  SW.,  TW-A325. 
Washington.  DC  20554. 

7.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
dociunents  filed  in  this  docket  with  the 
Commission's  copy  contractor, 
International  Transcription  Services. 
Inc.,  445  12th  Street,  SW.,  CY-B400, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Stieet,  SW., 
Washington,  DC  20554. 

8.  Conunents  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Conunents  and 
reply  comments  must  also  comply  with 
47  CFR  1.49.  and  all  other  applicable 
sections  of  the  Commission's  rules.  The 
Commission  also  directs  all  interested 
parties  to  include  the  name  of  the  filing 
party  and  the  date  of  the  filing  on  each 
page  of  their  comments  and  reply 
comments.  All  parties  are  encouraged  to 
utilize  a  table  of  contents,  regardless  of 
the  length  of  their  submission. 


Initial  Regulatory  Flexibility  Analysis 

9.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 
has  prepared  this  present  Initial 
Regulatory  FlexibUity  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Competitive 
Networks  Further  Notice  of  Proposed 
Rulemaking  (FNPRM),  WT  Docket  No. 
99-217.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadline  for 
comments  on  the  Competitive  Netwoiks 
FNPRM  provided  above  in  paragraph 
179  of  the  Competitive  Networks 
FNPRM.  The  Commission  will  send  a 
copy  of  the  Competitive  Networks 
FNPRM,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.^  In  addition, 
the  Competitive  Networks  FNPRM  and 

JRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  ^ 

A.  Need  for,  and  Objectives  of,  the  Rules 

10.  In  the  Competitive  Networks 
FNPRM,  the  Commission  seeks 
conunent  on  a  number  of  proposals  to 
further  its  ongoing  efforts  under  the 
Telecommunications  Act  of  1996*  to 
foster  competition  in  local 
communications  markets.  Specifically, 
we  seek  conunent  on  measures  to  ensure 
that  competing  telecommunications 
providers  are  able  to  provide  services  to 
customers  in  multiple  tenant 
environments  (MTEs).  MTEs  include 
apartment  and  office  buildings,  office 
parks,  shopping  centers,  and 
manufactured  housing  communities. 
Each  of  the  proposals  in  the  Competitive 
Networks  FNPRM  is  intended  to  benefit 
telecommunications  carriers,  building 
owners  and  their  tenants  by  creating  a 
more  competitive  MTE 
telecommunications  service 
environment.  The  Competitive 
Networks  FNPRM  seeks  comment  on: 
(1)  Whether  we  should  require  building 
owners,  who  allow  access  to  their 
premises  to  any  telecommunications 
provider,  to  make  comparable  access 
available  to  all  providers  on  a 
nondiscriminatory  basis;  (2)  whether  we 
should  prohibit  local  exchange  carriers 


>  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601  ef 
set/.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Public  Law 
104-121,  110  Stat.  M7  (1996)  (CWAAA).  TiUe  H  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

'  See  5  U.S.C  603(a). 

'  See  id. 

*  Telecommunications  Act  of  1996.  Public  Law 
104-104,  110  Stat.  56,  codified  at  47  U.S.C.  151  «f 
seq.  (1996  Act).  The  1996  Act  amended  the 
Communications  Act  of  1934  (the 
"Commimications  Act"  or  the  "Act"). 
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from  serving  buildings  that  do  not  afford 
nondiscriminatory  access  to  all 
telecommunications  service  providers; 
(3)  whether  we  should  forbid 
telecommunications  service  providers, 
imder  some  or  all  circumstances,  from 
entering  into  exclusive  contracts  with 
residential  building  owners;  (4)  whether 
we  should  prohibit  carriers  from 
enforcing  exclusive  access  provisions  in 
existing  contracts  in  either  commercial 
or  residential  MTEs;  (5)  whether  we 
should  phase  out  exclusive  access 
provisions  by  establishing  a  futiire 
termination  date  for  such  provisions;  (6) 
whether  we  should  phase  out  exclusive 
access  provisions  for  carriers  that 
qualify  as  small  entities  and  the  timing 
of  any  such  phase  out;  (7)  whether,  and 
to  what  extent,  preferential  agreements 
between  building  owners  and  LECs 
should  be  regulated  by  the  Commission; 
(8)  whether  the  Commission's  rules 
governing  access  to  cable  home  run 
wiring  for  multichannel  video  program 
distribution  should  be  extended  to 
benefit  providers  of  telecommunications 
services;  and  (9)  the  extent  to  which 
utility  rights-of-way  within  MTEs  are 
subject  to  access  by  telecommunications 
carriers  (except  incumbent  LECs)  and 
cable  companies  pursuant  to  section  224 
oftheAct.5 

B.  Legal  Basis 

11.  The  potential  actions  on  which 
comment  is  sought  in  this  Competitive 
Networks  FM>RM  would  be  authorized 
imder  Sections  1,  2(a),  4(i),  201(b), 
202(a),  205(a),  224(d),  224(e),  303(r),  and 
411(a)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  151, 152(a). 
154(i),  201(b),  202(a).  205(a).  224(d), 
224(e),  303(r),  and  411(a).  and  Sections 
1.411  and  1.412  of  the  Commission's 
Rules.  47  CFR  1.411  and  1.412. 

C  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Rules  Will  Apply 

12.  The  RFA  requires  that  an  IRFA  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  ^  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction."  ^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  eis  the  term 
"small  business  concern"  imder  the 


Small  Business  Act.^  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  For  many  of  the 
entities  described  below,  we  utilize  SB  A 
definitions  of  small  business  categories, 
which  are  based  on  Standard  Industrial 
Classification  ("SIC")  codes. 

We  have  included  small  inctunbent 
LECs  in  this  present  IRFA.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1 ,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  ^"  The  SBA  contends 
that,  for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope. '^  We  have 
therefore  included  small  incumbent 
LECs  in  this  IRFA.  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

13.  This  Competitive  Networks 
FNPRM  proposes  rule  changes  that,  if 
adopted,  would  impose  reqvurements 
that  would  affect  on  local  exchange 
carriers  and  other  utilities,  building 
owners  and  managers,  neighborhood 
associations,  small  governmental 
jiuisdictions,  cable  operators,  and 
wireless  commiuiications  providers. 

a.  Local  Exchange  Carriers 

14.  Many  of  the  potential  rule  changes 
on  which  comment  is  sought  in  this 


*47  U.S.C.  224. 
•5  U.S.C.  605(b). 
'5  U.S.C  601(6). 


*  5  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register  " 

9  Small  Business  Act,  15  U.S.C  632. 

'"S  U.S.C  601(3). 

"  SBA  Reply  Comments  at  3-4  (filed  Sept.  10. 
1999).  See  also  Letter  from  |ere  W.  Glover,  Chief 
Counsel  for  Advocacy,  SBA,  to  William  E.  Kennard, 
Chairman.  FCC  (May  27. 1999).  The  Small  Business 
Act  contains  a  definition  of  "small  business 
concern,"  which  the  RFA  incorporates  into  its  own 
definition  of  "small  business."  See  15  U.S.C.  632(a) 
(Small  Business  Act);  5  U.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  "small  business  concern"  to 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b).  Since  1996,  out  of  an 
abundance  of  caution,  the  Commission  has 
included  small  incumbent  LECs  in  its  regulatory 
flexibility  analyses.  See,  e.g..  Implementation  of  the 
Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  OC  Docket,  96- 
98,  First  Report  and  Order,  11  FCC  Red  15499, 
16144-45  (1996),  61  FR  45476  (Aug.  29, 1996). 


Competitive  Networks  FNPRM,  if 
adopted,  would  affect  small  LECs. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies.  ^^ 
The  SBA  has  defined  establisfanients 
engaged  in  providing  "Telephone 
Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1 ,500 
employees. '3  According  to  recent 
Telecommunications  Industry  Revenue 
data,  1,348  incumbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.^*  We  do  not 
have  data  specifying  the  niunber  of 
these  carriers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  imable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
LECs  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 
definition.  Consequendy,  we  estimate 
that  fewer  than  1 ,348  providers  of  local 
exchange  service  are  small  entities  that 
may  be  affected  by  the  potential  actions 
discussed  in  this  Further  Notice  of 
Proposed  Rulemaking,  if  adopted. 

b.  Other  Utilities 

15.  The  proposals  in  the  Competitive 
Networks  FNPRM  with  respect  to  the 
application  of  Section  224  of  the  Act,  if 
adopted,  would  affect  utilities  other 
than  LECs.  Section  224  defines  a 
"utility"  as  "any  person  who  is  a  local 
exchange  carrier  or  an  electric,  gas, 
water,  steam,  or  other  public  utility,  and 
who  owns  or  controls  poles,  ducts, 
conduits,  or  rights-of-way  used,  in 
whole  or  in  part,  for  any  wire 
communications.  Such  term  does  not 
include  any  railroad,  any  person  who  is 
cooperatively  organized,  or  any  person 
owned  by  the  Federal  Government  or 
any  state."  The  Commission  anticipates 
that,  to  the  extent  its  legal  interpretation 
of  Section  224  affects  non-LEC  utilities, 
the  effect  would  be  concentrated  on 
electric  utilities. 

(1)  Electric  Utilities  (SIC  4911, 4931  & 
4939) 

16.  Electric  Serrices  (SIC  491 1).  The 
SBA  has  developed  a  definition  for 


'2  See  13  CFR  121.201,  SIC  Code  4813. 

"  13  CFR  121.201.  See  Executive  Office  of  the 
President,  Office  of  Management  and  Budget, 
Standard  Industrial  Classification  Manual  (1987) 
(1987  SIC  Manual).  . 

>*  FCC,  Common  Carrier  Bureau,  Industry       '' 
Analysis  Division,  Trends  in  Telephone  Service, 
Table  19.3  (March  2000) 
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small  electric  utility  firms. '^  The  Census 
Bureau  reports  that  a  total  of  1,379 
electric  utilities  were  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  SBA,  a  small  electric 
utility  is  an  entity  whose  gross  revenues 
do  not  exceed  five  million  dollars.'^  The 
Census  Bureau  reports  that  447  of  the 
1,379  firms  listed  had  total  revenues 
below  five  million  dollars  in  1992.1^ 

17.  Electric  and  Other  Services 
Combined  (SIC  4931).  The  SBA  has 
classified  this  entity  as  a  utility  whose 
business  is  less  than  95%  electric  in 
combination  with  some  other  type  of 
service.^"  The  Census  Bureau  reports 
that  a  total  of  135  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  SBA's  definition  of  a  small 
electric  and  other  services  combined 
utility  is  a  firm  whose  gross  revenues  do 
not  exceed  five  million  dollars.'^  The 
Census  Bureau  reported  that  45  of  the 
135  firms  listed  had  total  revenues 
below  five  million  dollars  in  1992.2° 

18.  Combination  Utilities,  Not 
Elsewhere  Classified  (SIC  4939).  The 
SBA  defines  this  type  of  utility  as 
providing  a  combination  of  electric,  gas, 
and  other  services  that  are  not  otherwise 
classified.  21  The  Census  Bureau  reports 
that  a  total  of  79  such  utilities  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  combination  utility  is  a  firm 
whose  gross  revenues  do  not  exceed  five 
million  doUars.^^  The  Census  Bureau 
reported  that  63  of  the  79  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992.^3 

(2)Gas  Production  and  Distribution  (SIC 
4922,  4923,  4924,  4925  &  4932) 

19.  Natural  Gas  Transmission  (SIC 
4922).  The  SBA's  definition  of  a  natural 
gas  transmitter  is  an  entity  that  is 
engciged  in  the  transmission  and  storage 
of  natural  gas. 2*  The  Census  Bureau 
reports  that  a  total  of  144  such  firms 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  According  to  SBA's 
definition,  a  small  natural  gas 
transmitter  is  an  entity  whose  gross- 


's 1987  SIC  Manual. 

"16  13  CFR  121.201. 

"U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  1992  Economic  Census  Industry  and 
Enterprise  Receipts  Size  Report,  Table  2D  (Bureau 
of  Census  data  under  contract  to  the  Office  of 
Advocacy  of  the  SBA)  (1992  Economic  Census 
Industry  and  Enterprise  Receipts  Size  Report). 

'"  1987  SIC  Manual. 

«» 13  CFR  121.201. 

20 1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  20. 

"  1987  SIC  Manual. 

"13  CFR  121.201. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

^*  1987  SIC  Manual. 


revenues  do  not  exceed  five  million 
doUars.^s  The  Census  Bureau  reported 
that  70  of  the  144  firms  listed  had  total 
revenues  below  five  million  dollars  in 
1992.2« 

20.  Natural  Gas  Transmission  and 
Distribution  (SIC  4923).  The  SBA  has 
classified  this  type  of  entity  as  a  utility 
that  transmits  and  distributes  natural 
gas  for  sale. 2 7  The  Census  Bureau 
reports  that  a  total  of  126  such  entities 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  The  SBA's  definition 
of  a  small  natural  gas  transmitter  and 
distributor  is  a  firm  whose  gross 
revenues  do  not  exceed  five  million 
dollars. 28  The  (Hensus  Bureau  reported 
that  43  of  the  126  firms  listed  had  total 
revenues  below  five  million  dollars  in 
1992.29 

21.  Natural  Gas  Distribution  (SIC 
4924).  The  SBA  defines  a  natural  gas 
distributor  as  an  entity  that  distributes 
natural  gas  for  sale.^o  The  Census 
Bureau  reports  that  a  total  of  478  such 
firms  were  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to  the 
SBA,  a  small  natural  gas  distributor  is 
an  entity  whose  gross  revenues  do  not 
exceed  five  million  dollars. 'i  The 
Census  Bureau  reported  that  267  of  the 
478  firms  listed  had  total  revenues 
below  five  million  dollars  in  1992^2. 

22.  Mixed,  Manufactured,  or  Liquefied 
Petroleum  Gas  Production  and/or 
Distribution  (SIC  4925).  The  SBA  has 
classified  this  type  of  entity  as  a  utility 
that  engages  in  the  manufacturing  and/ 
or  distribution  of  the  sale  of  gas.  ^3  These 
mixtures  may  include  natural  gas.  The 
Census  Bureau  reports  that  a  total  of  43 
such  firms  were  in  operation  for  at  least 
one  year  at  the  end  of  1992.  The  SBA's 
definition  of  a  small  mixed, 
manufactured  or  liquefied  petroleum 
gas  producer  or  distributor  is  a  firm 
whose  gross  revenues  do  not  exceed  five 
million  dollars. 3'«  The  Census  Bureau 
reported  that  31  of  the  43  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992.35 

23.  Gas  and  Other  Services  Combined 
(SIC  4932).  The  SBA  has  classified  this 
entity  as  a  gas  company  whose  business 
is  less  than  95%  gas,  in  combination 


"13  CFR  121.201. 

^  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

>M  987  SIC  Manual 

"13  CFR  121.201. 

2»  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

30 1987  SIC  Manual. 

3' 13  CFR  121.201. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

'^987  SIC  Manual. 

'■•13  CFR  121.201. 

'^  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 


with  other  services.'^  The  Census 
Bureau  reports  that  a  total  of  43  such 
firms  were  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to  the 
SBA,  a  small  gas  and  other  services 
combined  utility  is  a  firm  whose  gross 
revenues  do  not  exceed  five  million 
dollars.37  The  Census  Bureau  reported 
that  24  of  the  43  firms  listed  had  total 
revenues  below  five  million  dollars  in 
1992.38 

(3)  Water  Supply  (SIC  4941) 

24.  The  SBA  defines  a  water  utility  as 
a  firm  who  distributes  and  sells  water 
for  domestic,  commercial  and  industrial 
use.  39  The  Census  Bureau  reports  that  a 
total  of  3,169  water  utilities  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  water  utility  is  a  firm  whose 
gross  revenues  do  not  exceed  five 
million  dollars.*"  The  Census  Bureau 
reported  that  3,065  of  the  3,169  firms 
listed  had  total  revenues  below  five 
million  dollars  in  1992.*i 

(4)  Sanitary  Systems  (SIC  4952,  4953  & 
4959) 

25.  Sewemge  Systems  (SIC  4952).  The 
SBA  defines  a  sewage  firm  as  a  utility 
whose  business  is  the  collection  and 
disposal  of  waste  using  sewage 
systems.*2  The  Census  Bureau  reports 
that  a  total  of  410  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  sewerage  system  is  a  firm  whose 
gross  revenues  did  not  exceed  five 
million  dollar8.'*3  The  Census  Bureau 
reported  that  369  of  the  410  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992. *» 

26.  Refuse  Systems  (SIC  4953).  The 
SBA  defines  a  firm  in  the  business  of 
refuse  as  an  establishment  whose 
business  is  the  collection  and  disposal 
of  refuse  "by  processing  or  destruction 
or  in  the  operation  of  incinerators,  waste 
treatment  plants,  landfills,  or  other  sites 
for  disposal  of  such  materials."**  The 
Census  Bureau  reports  that  a  total  of 
2,287  such  firms  were  in  operation  for 
at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
refuse  system  is  a  firm  whose  gross 


'« 1987  SIC  Manual. 

"13  CFR  121.201. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

'» 1987  SIC  ManuaL 

♦013  CFR  121.201. 

♦'  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

"  1987  SIC  Manual. 

«5  13  era  121.201. 

**  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

*'  1987  SIC  Manual. 
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revenues  do  not  exceed  six  million 
dollars.*^  The  Census  Btireau  reported 
that  1.908  of  the  2,287  finns  listed  had 
total  revenues  below  six  million  dollars 
in  1992.*^ 

27.  Sanitary  Services,  Not  Elsewhere 
Qassified  (SIC  4959).  The  SBA  defines 
these  firms  as  engaged  in  sanitary 
services.*"  The  Census  Bureau  reports 
that  a  total  of  1,214  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  sanitary  service  firm's  gross 
revenues  do  not  exceed  five  million 
dollars.*^  The  Census  Bureau  reported 
that  1,173  of  the  1,214  firms  listed  had 
total  revenues  below  five  million  dollars 
in  1992.50 

(5)  Steam  and  Air  Conditioning  Supply 
(SIC  4961) 

28.  The  SBA  defines  a  steam  and  air 
conditioning  supply  utility  as  a  firm 
who  produces  and/or  sells  steam  and 
heated  or  cooled  air.^'  The  Census 
Bureau  reports  that  a  total  of  55  such 
firms  were  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to 
SBA's  definition,  a  steam  and  air 
conditioning  supply  utility  is  a  fijm 
whose  gross  revenues  do  not  exceed 
nine  million  dollars.^^  The  Census 
Biueau  reported  that  30  of  the  55  firms 
listed  had  total  revenues  below  nine 
million  dollars  in  1992.53 

(6)  Irrigation  Systems  (SIC  4971) 

29.  The  SBA  defines  irrigation 
systems  as  firms  who  operate  water 
supply  systems  for  the  purpose  of 
irrigation.  5*  The  Census  Bureau  reports 
that  a  total  of  297  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  irrigation  service  is  a  firm  whose 
gross  revenues  do  not  exceed  five 
million  dollars.^^  The  Census  Bureau 
reported  that  286  of  the  297  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992.*« 

c.  Building  Owners  and  Managers 

30.  Our  proposals  in  the  this  Further 
Notice  of  Proposed  Rulemaking 
regarding  the  scope  of  in-building 


« 13  CFR  121.201. 

*'  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  20. 

«« 1987  SIC  Manual. 

■•«  13  CFR  121.201. 

^°  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

*'  1987  SIC  Manual. 

"13  CFR  121.201. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D. 

"1987  SIC  Manual. 

"13  CFR  121.201. 

'*  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D. 


rights-of  way  under  section  224  of  the 
Act,  termination  or  phasing  out  of 
exclusive  contracts  between  commercial 
MTEs  and  telecommunications  carriers, 
and  nondiscriminatory  access  to  MTEs, 
if  adopted,  would  affect  multiple 
dwelling  imit  operators  and  real  estate 
agents  and  managers. 

(1)  Multiple  Dwelling  Unit  Operators 
(SIC  6512,  SIC  6513,  SIC  6514) 

31.  The  SBA  has  developed 
definitions  of  small  entities  for 
operators  of  nonresidential  buildings, 
apartment  buildings,  and  dwellings 
other  than  apartment  buildings,  which 
include  all  such  companies  generating 
$5  million  or  less  in  revenue  annually.^^ 
According  to  the  Census  Biueau,  there 
were  26,960  operators  of  nonresidential 
buildings  generating  less  than  $5 
million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992."  Also  according  to  the  Census 
Biueau,  there  were  39,903  operators  of 
apartment  dwellings  generating  less 
than  $5  million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.59  The  Census  Biu^au  provides 
no  separate  data  regarding  operators  of 
dwellings  other  than  apartment 
buildings,  and  we  are  unable  at  this 
time  to  estimate  the  number  of  such 
operators  that  would  qualify  as  small 
entities. 

(2)  Real  Estate  Agents  and  Managers 
(SIC  6531) 

32.  The  SBA  defines  real  estate  agents 
and  managers  as  establishments 
primarily  engaged  in  renting,  buying, 
selling,  managing,  and  appraising  real 
estate  for  others.®"  According  to  SBA's 
definition,  a  small  real  estate  agent  or 
manager  is  a  firm  whose  revenues  do 
not  exceed  1.5  million  dollars.®^ 

d.  Neighborhood  Associations 

33.  Section  601(4)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601(4),  defines 
"small  organization"  as  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  This  definition 
includes  homeowner  and  condominium 
associations  that  operate  as  not-for- 


"  13  CFR  121.601  (SIC  6512,  SIC  6513.  SIC  6514). 

"  1992  Economic  Census  of  Financial.  Insurance 
and  Real  Estate  Industries,  Establisbment  and  Firm 
Size  Report.  Table  4.  SIC  6512  (U.S.  Bureau  of  the 
Census  data  under  contract  to  the  Office  of 
Advocacy  of  the  U.S.  Small  Business 
Administration]  (1992  Economic  Census  of 
Financial.  Insurance  and  Real  Estate  Industries, 
Establishment  and  Firm  Size  Report). 

^»  1992  Economic  Census  of  Financial,  Insurance 
and  Real  Estate  Industries,  Establishment  and  Firm 
Size  Report,  Table  4.  SIC  6513. 

<"  1987  SIC  Manual. 

•>  13  CFR  121.201. 


profit  organizations.  We  note  that  these 
groups  would  be  indirectly  affected  by 
our  proposals.  The  Community 
Associations  Institute  estimates  that 
there  are  205,000  such  associations.*^ 

e.  Municipalities 

34.  Our  proposals  in  the  this 
Competitive  Networks  FNPRM 
regarding  the  scope  of  in-building 
ri^ts-of  way  imder  Section  224  of  the 
Act,  termination  or  phasing  out  of 
exclusive  contracts  between  commercial 
MTEs  and  telecommunications  carriers, 
and  nondiscriminatory  access  to  MTEs 
woidd,  if  adopted,  affect  municipalities. 
The  term  "small  governmental 
jurisdiction"  is  defined  as  "governments 
of  *  *  *  districts,  with  a  population  of 
less  dian  50,000."«3  As  of  1992,  there 
were  approximately  85,006 
governmental  entities  in  the  United 
States.^  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  Of  the 
85,006  governmental  entities,  38,978  are 
counties,  cities  and  towns.  The 
remainder  are  primarily  utiUty  districts, 
school  districts,  and  states.  Of  the 
38,978  counties,  cities  and  towns, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.^5  fhe  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,606  (96%)  are  small 
entities. 

f.  Cable  Services  or  Systems 

35.  Our  proposals  in  the  this 
Competitive  Networks  FNPRM 
regarding  the  scope  of  in-building 
rights-of  way  imder  Section  224  of  the 
Act,  nondiscriminatory  laccess  to  MTEs, 
and  extension  of  the  cable  home  run 
wiring  rule  to  telecommunications 
carriers,  would,  if  adopted,  affect 
owners  and  operators  of  cable  systems. 
The  SBA  has  developed  a  definition  of 
small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  revenue  annually. •*«  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992,  there  were  1,788 


"  CAI  Response  to  Competitive  Networks  NPRM 
IRFA  at  5  (filed  Aug.  27.  1999). 

<»5  U.S.C.  601(5). 

^  U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  "1992  Census  of  Governments." 

"Id. 

•"  13  CFR  121.201.  SIC  code  4841. 
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total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  in  revenue.^^ 

36.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  piuposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.^8  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1 ,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.89  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators. 

37.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."'°  The  Commission  has 
determined  that  there  are  66,690,000 
subscribers  in  the  United  States. 
Therefore,  we  foimd  that  an  operator 
serving  fewer  than  666,900  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.'^  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  666,900  subscribers  or 
less  totals  1,450.^2  We  do  not  request 
nor  do  we  collect  information 
concerning  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,''3  and  thus  are  unable  at 


0'  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D,  SIC  code  4841  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 

"47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  SI  00  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation, 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration,  10  FCC  Red  7393  (1995),  60  FR 
10534  (Feb.  27, 1995). 

••Paul  Kagan  Associates,  Inc..  Cable  TV  Investor, 
Feb.  29.  1996  (based  on  figures  for  Dec.  30.  1995). 

"'47  U.S.C.  543(m)(2). 

"47  CFR  76.1403(b). 

"  Paul  Kagan  Associates.  Inc..  Cable  TV  Investor. 
Feb.  29.  1996  (based  on  figures  for  Dec.  30. 1995). 

"  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 


this  time  to  estimate  with  greater 
precision  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  imder  the  definition  in 
the  Communications  Act. 

g.  Multipoint  Distribution  Service 
(MDS) 

38.  This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office, 
similar  to  that  provided  by  cable 
television  systems.^'*  In  connection  with 
the  1996  MDS  auction,  the  Commission 
defined  small  businesses  as  entities  that 
had  annual  average  gross  revenues  for 
the  three  preceding  years  not  in  excess 
of  $40  million.^s  ji^ig  definition  of  a 
small  entity  in  the  context  of  MDS 
auctions  has  been  approved  by  the 
SBA.'^  These  stations  were  licensed 
prior  to  implementation  of  Section 
309(j)  of  the  Communications  Act  of 
1934,  as  amended.^'  Licenses  for  new 
MDS  facilities  are  now  awarded  to 
auction  winners  in  Basic  Trading  Areas 
(BTAs)  and  BTA-like  areas. '^  The  MDS 
auctions  resulted  in  67  successful 
bidden  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  meet  the  definition 
of  a  small  business.  There  are  2,050 
MDS  stations  currently  licensed.  Thus, 
we  conclude  that  there  are  1,634  MDS 
providers  that  are  small  businesses  as 
deemed  by  the  SBA  and  the 
Commission's  auction  rules. 

h.  Wireless  Services 

39.  Many  of  the  proposals  in  this 
Competitive  Networks  FNPRM,  if 
enacted,  could  affect  providers  of 
wireless  services  regulated  by  the 
Commission. 

40.  Broadband  Personal 
Ck>mmunications  Service  (PCS).  The 
broadband  PCS  spectnun  is  divided  into 
six  fi^uency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 


Section  76.1403(b)  of  the  Commission's  rules.  See 
47  CFR  76.1403(d). 

'4  For  purposes  of  this  item.  MDS  includes  both 
the  single  channel  Multipoint  Distribution  Service 
(MDS)  and  the  Multichannel  Multipoint 
Distribution  Service  (MMDS). 

'»47  CFR  1.2110  (a)(1). 

'•  Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  Act— Competitive  Bidding.  10 
FCC  Red  9589  (1995).  60  FR  36524  (Jul.  17,  1995). 

"47  U.S.C.  309(j).     . 

'<>  W.  A  Basic  Trading  Area  (BTA)  U  the 
geographic  area  by  which  the  Multipoint 
Distribution  Service  is  licensed.  See  Rand  McNally 
1992  Commercial  Atlas  and  Marketing  Guide.  123rd 
Edition,  pp.  36-39. 


Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  $40  million  or 
less  in  the  three  previous  calendar 
years. '8  por  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.***  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.«i  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40  percent 
of  the  1,479  licenses  for  Blocks  D,  E,  and 
F.*2  Based  on  this  information,  we 
conclude  that  the  niunber  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D,  E,  and  F 
blocks,  for  a  total  of  183  small  entity 
PCS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 
41.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  a  small  entity  is 
the  definition  imder  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entify  is  a  radiotelephone  company 
employing  no  more  than  1,500 
pmrsons.*^  According  to  the  Biueau  of 
the  Census,  only  twelve  radiotelephone 
firms  from  a  total  of  1,178  such  firms 
that  operated  during  1992  had  1.000  or 
more  employees.***  Therefore,  even  if  all 
twelve  of  these  firms  were  cellidar 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 


^  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  WT  DocVef  No.  9fr-59;  Amendment 
of  the  Commission's  Cellular/PCS  Cross-Ownership 
Rule,  GN  Docket  90-314,  Feport  and  Order.  11  FCC 
Red  7824,  7850-52,  paragraphs  57-60  (1996)  (Cross 
Ownership  Report  *•  Order);  see  also  47  CFR 
24.720(b). 

•"  Cross  Ownership  Report  *  Order.  1 1  FCC  Red 
at  7852.  paragraph  60. 

"  See,  e.g..  Implementation  of  Section  309(j)  of 
the  Communications  Act — Competitive  Bidding.  PP 
Docket  No.  93-253,  Fifth  Report  and  Order.  9  POC 
Red  5532.  5581-64,  paragraphs  114-20  (1994). 

"  FCC  News.  Broadband  PCS.  D,  E  and  F  Block 
Auction  Closes.  No.  71744  (released  Jan.  14, 1997). 

"  13  CFR  121.201.  SIC  code  4812. 

M  1992  Census.  Series  UC92-S-1.  at  Table  5,  SIC 
code  4812. 
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to  the  most  recent  Trends  in  Telephone 
Service  data,  808  carriers  reported  that 
they  were  engaged  in  the  provision  of 
either  celliUar  service.  Personal 
Communications  Service  (PCS),  or 
Specialized  Mobile  Radio  Telephone 
(SMR)  service,  which  are  placed 
together  in  the  data.*^  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independendy 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  808  or  fewer  small  cellidar 
service  carriers  that  may  be  affected  by 
any  regulations  adopted  pursuant  to  this 
proceeding. 

42.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,**  private-operational  fixed,*^ 
and  broadcast  auxiliary  radio  services.^ 
At  present,  there  are  approximately 
22,015  common  carrier  fixed  licensees 
and  61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  IRFA,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.,  an  entity  with  no  more 
than  1,500  persons.*^  We  estimate,  for 
this  purpose,  that  all  of  the  Fixed 
Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would 
qualify  as-  small  entities  under  the  SB  A 
definition  for  radiotelephone 
companies. 

43.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 


■*  FOC,  Common  Carrier  Bureau,  Industry 
Analysis  Division,  Trends  in  Telephone  Service. 
Table  19.3  (March  2000). 

••47  CFR  101  et  seq.  (formerly,  part  21  of  the 
Commission's  Rules). 

■'  Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

••  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  Rules.  See 
47  CFR  74  et  seq.  Available  to  licensees  of  broadcast 
stations  and  to  broadcast  and  cable  network 
entities,  broadcast  auxiliary  microwave  stations  are 
used  for  relaying  broadcast  television  signals  bom 
the  studio  to  the  transmitter,  or  between  two  points 
such  as  a  main  studio  and  an  auxiliary  studio.  The 
service  also  Includes  mobile  TV  pickups,  which 
relay  signals  btim  a  remote  location  back  to  the 
studio. 

»»13  CFR  121.201,  SIC  4812. 


Rural  Radiotelephone  Service.*'  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
{BETRS).9i91  We  will  use  \he  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.^^  There  are 
approximately  1,000  licensees  in  the 
Riual  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

44.  The  Competitive  Networks 
FNPRM  Rulemaking  proposes  no 
additional  reporting,  recordkeeping  or 
other  compliance  measures.  We  note 
supra,  however,  that  the  Competitive 
Networks  FNPRM  seeks  comment  on 
termination  or  phase  out  of  exclusivity 
and  preferential  provisions  in  contracts 
between  telecommunications  providers 
andMTEs. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered. 

45.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  'The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.^^ 

46.  In  this  Competitive  Netwoi4u 
FNPRM,  we  seek  comment  on  proposals 
that  are  intended  to  promote 
competition  in  local  communications 
markets  by  ensvuing  that  competing 
telecommunications  providers  are  able 
to  serve  customers  in  MTEs. 
Specifically,  we  seek  comment  on  the 
following  proposals:  (1)  Whether  we 
should  require  building  owners,  who 
allow  access  to  their  premises  to  any 
telecommunications  provider,  to  make 
comparable  access  available  to  all 
providers  on  a  nondiscriminatory  basis; 


*°The  service  is  defined  in  Section  22.99  of  the 
Conuiission's  Rules.  47  CFR  22.99. 

<"  BETRS  is  defined  in  Sections  22.757  and 
22.759  of  the  Commission's  Rules,  47  CFR  22.757 
and  22.759. 

« 13  CFR  121.201.  SIC  code  4812. 

"5  U.S.C.  603(c). 


(2)  whether  we  should  prohibit  local 
exchange  carriers  fi'om  serving  buildings 
that  do  not  afford  nondiscriminatory 
access  to  all  telecommimications  service 
providers;  (3)  whether  we  should  forbid 
telecommunications  service  providers, 
under  some  or  all  circumstances,  fi'om 
entering  into  exclusive  contracts  with 
residential  building  owners;  (4)  whether 
we  should  prohibit  carriers  fi'om 
enforcing  exclusive  access  provisions  in 
existing  contracts  in  either  commercial 
or  residential  MTEs;  (5)  whether  we 
should  phase  out  exclusive  access 
provisions  by  establishing  a  future 
termination  date  for  such  provisions;  (6) 
whether  we  should  phase  out  exclusive 
access  provisions  for  carriers  that 
qualify  as  small  entities  and  the  timing 
of  any  such  phase  out;  (7)  whether,  and 
to  what  extent,  preferential  agreements 
between  building  owners  and  LECs 
should  be  regulated  by  the  Commission; 
(8)  whether  the  Commission's  rules 
governing  access  to  cable  home  run 
wiring  for  multichannel  video  program 
distribution  should  be  extended  to 
benefit  providers  of  telecommunications 
services;  and  (9)  the  extent  to  which 
utility  rights-of-way  within  MTEs  are 
subject  to  access  by  telecommunications 
carriers  (except  incumbent  LECs)  and 
cable  companies  pursuant  to  Section 
224  of  the  Act.»*  We  anticipate  that  the 
proposals,  if  enacted  in  whole  or  in  part, 
would  benefit  consumers, 
telecommunications  carriers  and 
building  owners,  including  small 
entities. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

47.  None. 
Federal  CommuLnications  Commission. 
Shirley  S.  Suggs, 
Chief,  Publications  Group. 
[PR  Doc.  01-579  Filed  1-8-01;  8:45  am] 
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ACTION:  Proposed  rule. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
list  the  Dolly  Varden  (Salvelinus 
malma)  as  threatened  imder  the 
"Similarity  of  Appearance"  provisions 
of  the  Endangered  Species  Act  of  1973, 
as  amended.  In  Washington,  the  Dolly 
Varden,  an  anadromous  char  and  a 
member  of  the  family  Salmonidae, 
occurs  in  several  river  drainages  within 
the  Coastal-Puget  Sound  distinct 
population  segment  of  the  bull  trout 
(Salvelinus  confluentus),  which  is  listed 
as  a  threatened  species  under  the  Act. 
Because  of  the  close  resemblance  in 
appearance  between  bull  trout  and 
Dolly  Varden,  law  enforcement 
personnel  have  substantial  difficulty  in 
differentiating  between  the  two  species. 
The  determination  of  threatened  status 
due  to  similarity  of  appearance  for  Dolly 
Varden  will  extend  to  this  species  the 
prohibitions  against  take  that  apply  to 
bull  trout,  and  will  substantially 
facilitate  law  enforcement  actions  to 
protect  bull  trout.  Actions  that  result  in 
take  of  Dolly  Varden  may  include 
capture  as  a  result  of  fishing  and  actions 
that  degrade  or  destroy  habitat. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  12, ' 
2001 .  Public  hearing  requests  must  be 
received  by  February  23,  2001. 
ADDRESSES:  If  you  vtdsh  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

(1)  You  may  submit  written  comments 
to  Gerry  Jackson,  Manager,  U.S.  Fish 
and  Wildlife  Service,  Western 
Washington  Office,  510  Desmond  Drive 
SE,  Suite  102,  Lacey,  Washington 
98503. 

(2)  You  may  send  comments  by  e-mail 
to  dolly_varden@fws.gov.  Please  submit 
these  comments  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  "Attn:  [RIN  1018-AH68]"  and 
your  name  and  return  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Western  Washington  Office  at  phone 
number  360-753-9440.  Please  note  that 
the  e-mail  address 

"dolly_varden@fws.gov"  will  be  closed 
out  at  the  termination  of  the  public 
comment  period. 

(3)  You  may  hand-deliver  comments 
to  our  Western  Washington  Office  at  510 
Desmond  Drive  SE,  Suite  102,  Lacey, 
Washington. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule. 


will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Jackson,  Manager,  Western 
Washington  Office  (see  ADDRESSES 
section)  (telephone  360/753-9440; 
facsimiliB  360/753-9008). 

SUPPLEMENTARY  INFORMATKM: 

Background 

Section  4(e)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C,  1531  et  seq.,  and 
implementing  regulations  (50  CFR 
17.50-17.52),  authorize  the  treatment  of 
a  species  (subspecies  or  population 
segment)  as  endangered  or  threatened  if 

(a)  The  species  so  closely  resembles  in 
appearance  a  listed  endangered  or 
threatened  species  that  law  enforcement 
personnel  would  have  substantial 
difficulty  in  attempting  to  differentiate 
between  the  listed  and  unlisted  species; 

(b)  the  effect  of  this  substantial 
difficulty  is  an  additional  threat  to  an 
endangered  or  threatened  species;  and 

(c)  such  treatment  of  an  unlisted  species 
will  substantially  facilitate  the 
enforcement  and  further  the  purposes  of 
the  Act.  Listing  a  species  as  endangered 
or  threatened  under  the  similarity-of- 
appearance  provisions  of  the  Act 
extends  the  take  prohibitions  of  section 
9  to  cover  the  species.  A  designation  of 
endangered  or  threatened  due  to 
similarity  of  appearance  under  section 
4(e)  of  the  Act,  however,  does  not 
extend  other  protections  of  the  Act, 
such  as  the  consultation  requirements 
for  Federal  agencies  imder  section  7  and 
the  recovery  planning  provisions  imder 
section  4(f),  that  apply  to  species  that 
are  listed  as  endangered  or  threatened 
under  section  4(a). 

Bull  trout  (Salvelinus  confluentus), 
members  of  the  family  Salmonidae,  are 
char  (trout  in  the  genus  Salvelinus)  that 
are  native  to  the  Pacific  Northwest  and 
western  Canada.  On  November  1,  1999, 
we  added  the  bull  trout  to  the  List  of 
Endangered  and  Threatened  Wildlife 
(50  CFR  17.11)  as  a  threatened  species 
throughout  its  range  in  the  coterminous 
United  States  (64  FR  58910).  This 
determination  was  based  on  our  finding 
that  the  Coastal-Puget  Soimd  and  St. 
Mary-Belly  River  distinct  population 
segments  of  bull  trout  are  threatened, 
coupled  with  our  earlier  findings  of 
threatened  status  for  the  Klamath  River, 
Columbia  River,  and  Jarbidge  River 
distinct  population  segments  (63  FR 
31647;  64  FR  17110). 

Bull  trout  and  Dolly  Varden 
(Salvelinus  malma)  occur  together  only 
within  the  area  occupied  by  the  Coastal- 
Puget  Soimd  bull  trout  distinct 


population  segment.  This  area  of 
overlap  includes  western  Washington 
(west  of  the  Cascades)  and  the  Olympic 
Peninsula  (64  FR  58910).  Althou^ 
these  two  species  of  "native  char"  were 
previously  considered  a  single  s{>ecies, 
the  bull  trout  and  the  Dolly  Varden  are 
now  formally  recognized  as  two 
separate  species  (Cavender  1978;  Robins 
et  al.  1980;  Bond  1992).  Specific 
distinctions  between  bull  trout  and 
Dolly  Varden  are  based  on 
morphometries  (measurements), 
meristic  variation  (variation  in 
characters  that  can  be  counted), 
osteological  characteristics  (bone 
structure),  and  distributional  evidence 
(Cavender  1978)  Currently,  genetic 
analyses  can  distinguish  between  the 
two  species  (Crane  et  al.  1994;  Baxter  et 
al.  1997;  Leary  and  Allendorf  1997). 
Bidl  trout  and  Dolly  Varden,  however, 
are  virtually  impossible  to  differentiate 
visually,  and  misidentifications  occur 
even  using  an  established  morphometric 
field  identification  procedure.  In  a  study 
of  the  errors  in,  and  problems  with 
species  identification,  bull  trout  were 
misidentified  as  Dolly  Varden  48 
percent  of  the  time,  and  the  error  rate 
was  2.5  percent  for  Dolly  Varden 
misidentified  as  bull  trout  (Haas  and 
McPhail  2000).  Washington  Department 
of  Fish  and  Wildlife  (WDFW)  currently 
manages  the  two  species  together  as 
"native  char."  Consequently,  we 
delineated  34  subpopulations  of  "native 
char"  (bull  trout,  Dolly  Varden,  or  both 
species)  within  the  Coastal-Puget  Sound 
distinct  population  segment  (64  FR 
58910). 

Fifteen  of  the  thirty-four 
subpopulations  had  been  analyzed 
when  the  bull  trout  was  listed  as 
threatened.  Bull  trout  likely  occur  in  the 
majority  of  the  remaining  19 
subpopulations.  Genetic  analyses 
determined  that  three  of  the  tested 
"native  char"  subpopulations  within  the 
Coastal-Puget  Sound  distinct  population 
segment  contained  only  Dolly  Varden 
(64' FR  58910).  Because  of  the  limited 
sample  sizes  used  in  the  analyses, 
however,  and  evidence  that  bull  trout 
and  Dolly  Varden  frequently  co-occur, 
we  considered  it  premature  to  conclude 
that  bull  trout  do  not  exist  in  these 
subpopulations.  The  proposal  to  list  the 
Dolly  Varden  due  to  similarity  of 
appearance  to  bull  trout  includes  all  34 
"native  char"  subpopulations  described 
in  the  bull  trout  rule  (64  FR  58910). 

We  did  not  include  the  similarity-of- 
appearance  designation  for  Dolly 
Varden  in  the  listing  for  bull  trout  based 
on  WDFW's  management  strategies  for 
these  two  species.  We  considered  that, 
for  fisheries  regulations,  WDFW 
manages  the  two  species  together  as 
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"native  char."  For  conservation 
management,  WDFW  has  combined  the 
two  species  into  common  Inventory 
stock  imits  (spawning  populations)  that 
represent  composites  of  both  bull  trout 
and  Dolly  Varden  char  within  specific 
areas  (WDFW  1998).  After  further 
consideration,  however,  we  have 
determined  that  law  enforcement 
personnel  will  have  substantial 
difficulty  in  attempting  to  differentiate 
between  bull  trout  and  Dolly  Varden 
because  of  their  close  resemblance  in 
appearance.  The  effect  of  such  a  close 
resemblance  between  the  two  species 
will  be  an  additional  threat  to  bull  trout 
because  of  the  difficidty  in  prosecuting 
cases  of  illegal  take  of  bull  trout. 

Designating  Dolly  Varden  as 
threatened  due  to  similarity  of 
appearance  will  extend  take 
prohibitions  to  this  species  in  the  34 
"native  char"  subpopulations  in  the 
Coastal-Puget  Soimd  area.  The  term 
"take"  as  defined  in  section  3  of  the  Act 
means  to  "harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct."  In  the  definition  of  take, 
the  term  "harass"  is  defined  (50  CFR 
17.3)  as  "an  intentional  or  negligent  act 
or  omission  which  creates  the 
likelihood  of  injury  to  wildlife  by 
annoying  it  to  such  an  extent  as  to 
significantly  disrupt  normal  behavioral 
patterns  which  include,  but  are  not 
limited  to,  breeding,  feeding,  or 
sheltering."  The  term  "harm"  is  further 
defined  (50  CFR  17.3)  as  meaning,  in  the 
definition  of  take,  an  act  which  actually 
kills  or  injures  wildlife.  Such  actions 
may  include  "significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering."  Because  Dolly 
Varden  and  bull  trout  cannot  easily  be 
distinguished  visually,  take  prohibitions 
against  any  actions  that  may  result  in 
harm  or  harassment  to  bull  trout  will 
also  apply  to  Dolly  Varden  where 
individuals  cannot  readily  be  identified 
as  to  species.  Such  actions  may  include 
not  only  capture  as  a  residt  of  fishing, 
but  any  actions  that  might  result  in 
habitat  degradation  or  destruction. 

Special  Rule 

In  the  final  listing  for  bull  trout,  we 
included  a  special  rule,  as  provided  by 
section  4(d)  of  the  Act,  exempting 
certain  activities  from  the  take 
prohibition.  This  special  rule  exempts 
from  the  take  prohibition  fishing 
activities  authorized  under  State, 
National  Park  Service,  or  Native 
American  Tribal  laws  and  regulations 
and  take  for  educational  purposes. 


scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  piuposes  consistent  with 
the  Act  (64  FR  58910).  We  propose  to 
extend  the  same  take  prohibitions  to 
Dolly  Varden  as  are  in  place  to  protect 
bull  trout  and,  if  this  proposed  rule  is 
made  final,  this  special  regulation  will 
also  apply  to  the  Dolly  Varden  in  the  34 
"native  char"  populations  in  the 
Coastal-Puget  Sound  area. 

Actions  that  would  and  would  not 
likely  be  considered  a  violation  of 
section  9  that  apply  to  bull  trout  were 
included  in  the  final  rule  to  list  the  bull 
trout  (64  FR  58910).  These  also  would 
apply  to  Dolly  Varden  in  the  34  "native 
char"  subpopulations  in  the  Coastal- 
Puget  Sound  area  if  this  rule  is  made 
final.  Actions  that,  without  a  permit  or 
other  authorization  from  us,  are  likely  to 
be  considered  a  violation  of  section  9 
include: 

(1)  Take  of  Dolly  Varden  without  a 
permit  or  other  incidental  take 
authorization  bom.  us.  Take  includes 
harassing,  harming,  pursuing,  hunting, 
shooting,  woimding,  killing,  trapping, 
capturing,  or  collecting,  or  attempting 
any  of  these  actions,  except  in 
accordance  with  applicable  State, 
National  Park  Service,  and  Tribal  fish 
and  wildlife  conservation  laws  and 
regiilations; 

(2)  Possessing,  selling,  delivering, 
carrying,  transporting,  or  shipping 
illegally  taken  Dolly  Varden; 

(3)  Unauthorized  interstate  and 
foreign  commerce  (commerce  across 
State  and  international  boundaries)  and 
import/export  o£Dolly  Varden; 

(4)  International  introduction  of 
nonnative  fish  species  that  compete  or 
hybridize  with  Dolly  Varden; 

(5)  Destruction  or  alteration  of  Dolly 
Varden  habitat  by  dredging, 
channelization,  diversion,  instream 
vehicle  operation  or  rock  removal, 
grading  of  unimproved  roads, 
stormwater  and  contaminant  runoff 
from  roads,  Mling  road  culverts,  and 
road  culverts  that  block  fish  migration 
or  other  activities  that  result  in  the 
destruction  or  significant  degradation  of 
cover,  channel  stability,  substrate 
composition,  turbidity,  temperature, 
and  migratory  corridors  used  for 
foraging,  cover,  migration,  and 
spawning; 

(6)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  into 
waters  supporting  Dolly  Varden  that 
result  in  death  or  injury  of  this  species; 
and 

(7)  Destruction  or  alteration  of 
riparian  or  lakeshore  habitat  and 
adjoining  uplands  of  waters  supporting 
Dolly  Varden  by  timber  harvest,  grazing, 


mining,  hydropower  development,  road 
construction,  or  other  developmental 
activities  that  result  in  destruction  or 
significant  degradation  of  cover, 
channel  stability,  substrate  composition, 
temperature,  and  migratory  corridors 
used  by  these  species  for  foraging, 
cover,  migration,  and  spawning.       , 

We  will  review  other  activities  not 
identified  above  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity.  We  do  not  consider  this 
list  to  be  exhaustive  and  provide  it  as 
information  to  the  public. 

The  designation  of  Dolly  Varden  as 
threatened  due  to  similarity  of 
appearance  will  substantially  facilitate 
law  enforcement  protection  of  bull  trout 
and  further  the  purposes  of  the  Act. 
Therefore,  we  are  proposing  to  list  the 
Dolly  Varden  as  threatened  under 
section  4(e),  "Similarity  of  Appearance" 
provisions,  of  the  Act. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  are  soliciting  comments 
or  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule,  ^y  final  regulation 
concerning  the  listing  of  this  species 
will  take  into  consideration  the 
conunents  and  any  additional 
information  received  by  us,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individud  respondents  may  request  that 
we  withhold  thefr  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  frt)m  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yoiu 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  bom 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forpublic  inspection  in  thefr  entirety. 

Tne  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal  in 
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the  Federal  Register.  Such  requests 
must  be  made  in  writing  and  addressed 
to  Manager,  U.S.  Fish  and  Wildlife 
Service,  Western  Washington  Office, 
510  Desmond  Dr.  SE.,  Suite  102,  Lacey, 
Washington  98503. 

Executive  Order  12866 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  tmderstand  including  answers 
to  the  following:  (1)  Are  the 
requirements  of  the  rule  clear?  (2)  Is  the 
discussion  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATK>N  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  any  comments  that  woidd  help 
us  improve  the  readability  of  this 
proposed  rule  to  the  Office  of 
Regulatory  Afbirs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
also  e-mail  the  conunents  to  this 
address:  Exsec@ios.doi.gov. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
[>ermit  and  associated  requirements  for 
endangOTed  species,  see  50  CFR  17.22. 

National  EnviitHimental  Policy  Act 

We  have  determined  that  an 
Envfromnental  Assessment  or 


Enviroiunental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4  of  the  Act.  We 
published  a  notice  outlining  oiu  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 
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The  primary  author  of  this  dociunent 
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section). 

List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  hereby  propose  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regiilations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  Uw. 
99-625. 100  Stat.  3500.  unless  otherwise 
noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
"FISHES,"  to  the  Ust  of  Endangered 
and  Threatened  Wildlife  to  read  as 
follows: 

S17.11    Endangered  and  threalwiad 
wikMlfa. 


(h) 


* 


opecies 


Common  name      Scientific  name 


Historic  range 


Vetert>rate  population 

where  ernJangered 

or  threaterrad 


Status      When  Hsted 


Critical 
habitat 


Special 
rules 


Fishes 


DoHy  Varden 

Salvelinus 

U.S.A.  (OR. 

(char). 

malma. 

WA,  AK). 
Canada.  E. 
Asia. 

Coastal-Puget  Sound  (U.S.A- 
WA)  all  Pacific  Coast  drain- 
ages nortti  of  Columbia  R. 


T(S/A) 


NA  17.44(w) 
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Dated:  December  13.  2000. 
Kenneth  L.  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doc.  01-500  Filed  1-8-01;  8:45  am] 

BMJJNG  COOe  4310-S5-U 

OEPAFTTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlita  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  for  Status  Review  Addressing 
the  Washington  Population  of  Western 
Sage  Grouse 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Status  Review;  notice  of 

reopening  of  comment  period. 

■ « 

summary:  Pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
the  United  States  Fish  and  Wildlife 
Service  (Service)  provides  notice  of  the 
reopening  of  the  comment  period  for  the 
status  review  addressing  the 
Washington  population  of  western  sage 
grouse  (Centrocercus  uropbasianus 
phaios).  Reopening  of  the  comment 
period  will  allow  further  opportunity 
for  all  interested  parties  to  submit 
additional  information  and  written 
comments  to  be  considered  by  the 
Service  for  this  status  review  (see  DATES 
and  ADDRESSES). 

DATES:  Written  materials  from  interested 
parties  must  be  received  by  February  16, 
2001. 

ADDRESSES:  You  may  submit  written 
comments,  reports,  map  products,  and 
other  information  concerning  this  status 
review  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Upper 
Columbia  River  Basin  Fish  and  Wildlife 
Office,  11103  East  Montgomery  Drive, 
Spokane,  Washington  99206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Warren  at  the  address  listed 
above,  or  by  telephone  at  (509)  893- 
8020,  or  by  facsimile  at  (509)  891-6748. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  July  2000,  the  American 
Ornithologists'  Union  (AOU)  recognized 
sage  grouse  (Centrocercus 
uropbasianus)  by  the  common  name  of 
greater  sage  grouse.  In  addition,  the 
AOU  now  recognizes  sage  grouse 
inhabiting  southwestern  Colorado  and 
extreme  southeastern  Utah  as  a 
congeneric  species  (C  minimus), 
referred  to  as  Gunnison  sage  grouse 
(AOU  2000).  The  western  subspecies  of 


greater  sage  grouse  (C  u.  phaios)  was 
first  described  in  1946  (Aldrich  1946), 
and  was  recognized  by  the  AOU  in  1957 
(AOU  1957).  Compared  to  birds 
throughout  the  remainder  of  the  species' 
range,  western  sage  grouse  have  reduced 
white  markings  and  darker  grayish- 
brown  feathering,  resulting  in  a  more 
dusky  overall  appearance.  The^bove 
nomenclatiu«  and  recognized  ranges  for 
these  taxa  have  been  adopted  by  the 
United  States  Fish  and  Wildlife  Service 
in  this  notice,  and  wiU  be  used  for 
subsequent  work  concerning  this  status 
review. 

Greater  sage  grouse  are  the  largest 
North  American  grouse  species. 
Historically,  greater  sage  grouse  were 
believed  to  occiu  in  12  states  and  3 
Canadian  provinces  (after  Schroeder  et 
al.  1999);  their  range  extending  from 
southeastern  Alberta  and  southwestern 
Saskatchewan,  Canada,  south  to 
northwestern  Colorado,  west  to  eastern 
California,  Oregon,  and  Washington, 
and  north  to  southern  British  Columbia, 
Canada.  Currently,  greater  sage  grouse 
occiu  in  11  states  and  2  Canadian 
provinces,  having  been  extirpated  from 
Nebraska  and  British  Columbia  (after 
Braun  1998).  The  historic  distribution  of 
western  sage  grouse  extended  from 
southern  British  Coltunbia  southward 
through  eastern  Washington  and 
Oregon,  except  in  extreme  southeastern 
Oregon  near  the  Idaho/Nevada  borders 
(Aldrich  1963).  Currently,  western  sage 
grouse  occur  in  southeastern  Oregon 
and  central  Washington  (Johnsgard 
1973,  Drut  1994,  WDFW  1995). 

Range  wide,  the  distribution  of  greater 
sage  grouse  has  declined  in  a  number  of 
areas,  most  notably  along  the  periphery 
of  their  historic  range.  In  addition,  there 
is  general  consensus  in  the  literature 
that  there  have  been  considerable 
declines  from  historic  abundance  levels, 
and  much  of  the  overall  decline 
occiured  bom  the  late  1800s  to  the  mid 
1900s  (Homaday  1916,  Crawford  and 
Lutz  1985.  Drut  1994,  WDFW  1995, 
Coggins  and  Crawford  1996,  Braim 
1998,  Schroeder  et  al.  1999,  among 
others).  The  available  information 
indicates  that  thecurrent  range-wide 
population  estimate  for  greater  sage 
grouse  is  between  roughly  100,000  and 
500,000  individuals.  Based  on  rough 
historic  estimates,  greater  sage  grouse 
abiuidance  may  have  declined  by  over 
69  percent  from  historic  levels. 

Until  the  early  1900s,  western  sage 
grouse  were  distributed  throughout 
central  and  eastern  Oregon  in  sagebrush 
dominated  areas  imtil  the  early  1900s. 
By  1920,  western  sage  grouse 
populations  in  Oregon  had  decreased 
and  were  considered  scarce  except  for 
areas  in  south-central  Oregon 


(Gabrielson  and  Jewett  1940,  Drut  1994). 
"The  distribution  of  western  sage  grouse 
in  Oregon  declined  by  approximately  50 
percent  from  1900  to  1940  (Crawford 
and  Lutz  1985),  and  further  declines  in 
distribution  and  abimdance  likely 
continued  into  the  mid-1980s  (Crawford 
and  Lutz  1985).  Presently,  Malheur, 
Harney,  and  Lake  Counties  harbor  the 
bulk  of  western  sage  grouse  in  Oregon 
(roughly  24,000  to  58,000  birds),  with 
the  remaining  portion  (roughly  3,000  to 
8,000  birds)  split  among  Baker,  Crook, 
Deschutes,  Grant,  Klamath,  JJnion,  and 
Wheeler  Coimties  (after  Willis  et  al. 
1993). 

Historically,  western  sage  grouse  in 
Washington  ranged  from  Oroville  in  the 
north,  west  to  the  Cascade  foothills,  east 
to  the  Spokane  River,  and  south  to  the 
Oregon  border  (Yocom  1956).  Western 
sage  grouse  have  been  extirpated  from  7 
counties  in  Washington  and  currently 
occupy  approximately  10  percent  of 
their  historic  range  in  the  state;  the  two 
remaining  subpopulations  total  roughly 
1,000  birds  (WSGWG  1998).  One 
subpopulation  occurs  primarily  on 
private  and  state  owned  lands  in 
Douglas  County  (approximately  650 
birds),  the  other  occurs  at  the  Yakima 
Training  Center  (YTC),  administered  by 
the  Army,  in  Kittitas  and  Yakima 
Counties  (approximately  350  birds). 
These  two  subpopulations  are 
geographically  isolated  from  the  Oregon 
population  (WDFW  1995,  Livingston 
1998)  and  nearly  isolated  from  one 
another  (WSGWG  1998). 

The  May  28, 1999,  petition  addressing 
the  listing  of  western  sage  grouse  under 
the  Act  requested  that  the  subspecies  be 
listed  as  threatened  or  endangered  in 
Washington,  yet  the  Service  does  not 
base  listing  decisions  on  political 
subdivisions  beyond  that  of 
international  boundaries.  However,  the 
Service  has  developed  policy  that 
addresses  the  recognition  of  distinct 
population  segments  (DPS)  of  vertebrate 
species  and  subspecies  for  consideration 
vmder  the  Act  (61  FR  4722).  The  DPS 
policy  was  developed  to  address  the 
measiu«s  prescribed  by  the  Act  and  its 
Congressional  guidance.  The  policy 
allows  for  more  refined  application  of 
the  Act  that  better  reflects  the  biological 
needs  of  the  taxon  being  considered, 
and  avoids  the  inclusion  of  entities  that 
do  not  require  the  protective  measures 
of  the  Act.  Under  the  DPS  policy,  two 
elements  are  used  to  assess  whether  a 
population  under  consideration  for 
listing  may  be  recognized  as  a  DPS.  The 
two  elements  are:  (1)  A  population 
segment's  discreteness  from  the 
remainder  of  the  taxon;  and  (2)  the 
population  segment's  significance  to  the 
taxon  to  which  it  belongs. 


Federal  Register /Vol.  66,  No.  6 /Tuesday,  January  9,  2001  /  Proposed  Rules 


1633 


The  Service's  90-day  finding  for  the 
subject  petition  (65  FR  51578)  found 
that  the  western  sage  grouse  population 
in  Washington  may  represent  a  DPS  for 
the  following  reasons:  (1)  It  is  discrete 
from  other  populations  of  the 
subspecies;  (2)  the  population 
represents  the  only  western  (or  greater) 
sage  grouse  occurring  within  the 
Coliunbia  Plateau  Ecological  Reporting 
Unit  (ERU)  (after  Quigley  and  Arbelbide 
1997),  which  represents  approximately 
one  half  of  the  historic  range  of  western 
sage  grouse;  (3)  the  life  history  attributes 
of  western  sage  grouse  in  Washington 
may  demonstrate  persistence  of  the 
subspecies  (and  species)  in  an 
ecological  setting  unusual  or  imique  for 
the  taxon;  and  (4)  the  loss  of  this 
population  segment  may  residt  in  a 
significant  gap  in  the  range  of  the  taxon. 
Currently,  there  is  not  enough 
information  to  determine  if  the 
population  of  western  sage  grouse  in 
Washington  may  exhibit  a  significantly 
different  genetic  makeup  compared  to 
the  remainder  of  the  taxon. 

Since  the  early  1900s,  large  portions 
of  the  shrub  steppe  ecosystem  in 
Washington  have  been  converted  for 
dryland  and  irrigated  crop  production 
(Daubenmire  1988,  WDFW  1995). 
Dobler  (1994)  estimated  that 
approximately  60  percent  of  the  original 
shrub  steppe  habitat  in  Washington  had 
been  converted  for  other,  primarily 
agricidtural,  uses.  While  at  much 
reduced  levels,  shrub  steppe  habitat 
continues  to  be  converted  for  crop 
production.  Cassidy  (1997)  considered 
major  portions  of  Washington's  shrub 
steppe  ecosystem  as  the  least  protected 
biogeographic  zones  in  the  state. 

Excessive  grazing  pressvire  can  have 
significant  impacts  on  the  shrub  steppe 
ecosystems  foimd  throughout  the 
historic  range  of  greater  sage  grouse 
(Fleischner  1994),  and  these  impacts 
may  be  exacerbated  in  portions  of  the 
Columbia  Plateau  that  support  western 
sage  grouse.  In  this  region,  excessive 
grazing  removes  herbaceous  growth  and 
residual  cover  of  native  grasses  and 
forbs,  and  can  increase  the  canopy  cover 
and  density  of  sagebrush  and 
undesfrable  invasive  species 
(Daubenmire  1988,  WDFW  1995, 
Livingston  1998).  These  impacts  maybe 
especially  critical  to  the  reproductive 
success  of  western  sage  grouse  during 
the  spring  nesting  and  brood  rearing 
periods  (Crawford  1997,  Connelly  and 
Braun  1997,  Schroeder  etal.  1999). 

Lands  under  the  Federal  Conservation 
Reserve  Program  (CRP)  have  become 
important  to  the  subpopulation  of 
western  sage  grouse  in  north-central 
Washington  (Schroeder,  Washington 
Department  of  Fish  and  Wildlife,  pers. 


comm.  September  1999).  However,  CRP 
contracts  extend  for  only  10  years,  and 
new  standards  for  CRP  lands  may  be 
implemented  that  require  replanting  of 
significant  acreage  under  existing 
contracts  (USDA  1998).  Presently,  it  is 
imclear  what  effects  these  changes  have 
had,  or  will  have,  on  the  northern 
subpopulation  of  western  sage  grouse  in 
Washington. 

Large-scale  military  training  exercises 
occur  at  the  YTC,  and  are  scheduled  at 
roughly  18  to  24  month  intervals  (USDD 
1989,  Livingston  1998).  Modeling 
exercises  indicate  that  sagebrush  cover 
at  YTC  would  decline  due  to  large-scale 
training  scenarios  if  conducted  on  a 
■biannual  basis  (Cadwell  et  al.  1996). 
The  Army  conducts  aggressive 
revegetation  efforts  for  sagebrush  and 
native  grasses  at  the  YTC  (Livingston 
1998)  and  has  eliminated  season-long 
grazing  on  the  installation  (USDD  1996). 
However,  evaluation  of  the  quality  or 
quantity  of  naturally  recovered  areas 
and  the  efficacy  of  revegetation  efforts  is 
currently  not  available. 

Natural  and  human-caused  fire  is  a 
significant  threat  to  western  sage  grouse 
tluoughout  Washington  because,  at 
increased  frequencies,  it  can  remove 
sagebrush  from  the  vegetation 
assemblage  (WDFW  1995).  Fire  may  be 
especially  damaging  at  the  YTC  where 
military  training  activities  provide 
multiple  ignition  sources,  vegetative 
cover  is  relatively  continuous,  and 
invasive  species  may  provide  fine  fuels 
that  can  carry  a  fire.  Livingston  (1998) 
indicates  that  a  single,  large  range  fire 
within  the  identified  western  sage 
grouse  protection  areas  could  jeopardize 
the  species'  persistence  at  the 
installation. 

The  fragmented,  isolated  nature  of  the 
population  of  western  sage  grouse  that 
occurs  in  Washington  is  a  concern  for 
the  conservation  of  the  species  in  the 
northwestern  extension  of  its  historic 
range.  Preliminary  viability  analyses 
conducted  by  the  WSGWG  (1998) 
indicates  that  neither  subpopulation  is 
likely  viable  at  current  levels  over  the 
long-term  (approximately  100  years). 

Tne  Service  published  a  notice  in  the 
Federal  Register  on  August  24,  2000, 
that  a  range-wide  status  review  of  the 
Washington  population  of  western  sage 
grouse  was  being  conducted  (65  FR 
51578).  The  original  comment  period  for 
this  status  review  closed  October  23, 
2000.  The  Service  will  now  accept 
information  concerning  this  status 
review  through  February  16,  2000.  The 
Service  will  aJso  solicit  the  opinions  of 
appropriate  specialists  regarding  the 
data,  assumptions,  and  supportive 
information  presented  for  this  status 
review,  per  the  Interagency  Cooperative 


Policy  for  Peer  Review  in  Endangered 
Species  Act  Activities  (59  FR  34270). 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Upper  Columbia 
River  Basin  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
notice  is  Chris  Warren  of  the  Upper 
Columbia  Fiver  Basin  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
11103  East  Montgomery  Drive,  Spokane, 
Washington  99206  [Telephone:  (509) 
893-8020]. 

Authority:  The  authority  of  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  January  3,  2001. 
Rowan  W.  Gould 

Acting  Regional  Director,  Region  1 ,  Fish  and 
Wildlife  Service. 
[FR  Doc.  01-507  Filed  1-6-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Re-opening  of  the  Public 
Comment  Period  for  Status  Review  of 
the  Yeiiow-Bllled  Cucltoo  in  the 
Western  United  States 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Status  Review;  notice  of  the  re- 
opening of  comment  period. 

SUMMARY:  On  February  17,  2000,  the 
U.S.  Fish  and  Wildlife  Service  (we), 
announced  a  90-day  finding  on  a 
I}etition  to  list  the  yellow-billed  cuckoo 
(Coccyzus  americanus)  as  endangered, 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  (65  FR  8104). 
We  foimd  that  the  petition  presented 
substantial  information  indicating  that 
the  listing  of  the  yellow-billed  cuckoo 
may  be  warranted.  At  that  time,  we 
initiated  a  status  review  for  the  yellow- 
billed  cuckoo  and  announced  that  a  12- 
month  finding  would  be  prepared  at  the 
conclusion  of  the  review. 
DATES:  Comments  and  materials  related 
to  this  petition  may  be  submitted  on  or 
before  February  8,  2001. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  finding  and  status  review 
should  be  submitted  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way, 
Room  W-2605,  Sacramento.  California 
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95825.  The  petition,  finding,  and 
supporting  data  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ehivight  Harvey  or  Stephanie  Brady  at 
the  Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section  above),  or  at 
916/414-6600. 

SUPPLBMENTARY  INFORMATION:  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  we  are  also  required  to 
promptly  commence  a  review  of  the 
status  of  the  involved  species.  The  Act 
requires  that  we  make  Uiis  finding 
within  12  months  of  the  receipt  of  the 
petition. 

On  February  17,  2000,  we  announced 
a  90-day  finding  for  a  petition  to  list  the 
yellow-billed  cuckoo  under  the  Act  (65 
FR  8104).  In  addition,  the  petition  asked 
that  since  the  yellow-billed  cuckoo  is 
endangered  in  a  significant  portion  of 
it's  range  {i.e.,  the  western  United 
States)  and  that  this  range  represents  the 
range  of  a  valid  subspecies,  the  western 
yellow-billed  cuckoo,  they  would 
concur  with  a  decision  to  list  only  this 
subspecies.  In  that  finding,  we  foimd 
that  the  petition  presented  substantial 
information  indicating  that  the  listing  of 
the  western  yellow-billed  cuckoo 
subspecies  [Coccyzus  americanus 
occidentalis)  may  be  warranted, 
although  the  taxonomy  of  this 
subspecies  is  unclear. 

At  this  time,  we  continue  to  seek 
additional  data,  information  or 
comments  on  yellow-billed  cuckoos  in 
the  western  U.S.  bom  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry  or  any 
other  interested  persons.  We  are  also 
interested  in  information  from 
throughout  the  potential  breeding  range 
in  Canada,  Mexico  and  the 
overwintering  range  in  Central  and 
South  America. 

Pablic  Comments  Solicited 

Of  particular  interest  is  information 
regarding: 

1.  Subspecies  taxonomy  and 
geographic  variation  in  the  species,  in 


the  form  of  genetic,  behavioral, 
physiological,  morphological,  and/or 
ecological  data  which  might  be  used  to 
evaluate  subspecies  and  the  distinctness 
of  population  segments; 

2.  Historic  and  current  distribution  in 
your  area,  region,  or  state,  indicating 
breeding  or  wintering  range; 

3.  Historic  and  current  population 
estimates  and/or  trends  in  yoiu  area, 
region,  or  state.  If  known  please  indicate 
whether  the  population  is  increasing, 
stable,  or  decreasing,  and  the  sources  of 
this  information; 

4.  Any  ongoing  research  or 
monitoring  efforts  in  your  area,  region, 
or  state: 

5.  Summarize  any  threats  in  your 
area,  and  specifically  address  the 
following  categories: 

(a)  Present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat; 

(b)  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes; 

(c)  Disease  or  predation; 

(d)  Inadequate  regulatory 
mechanisms; 

(e)  Other  natural  or  manmade  factors 
affecting  the  species'  continued 
existence; 

6.  Seasonal  habitat  requirements  and 
habitat  conditions  in  your  area  or  region 
or  state; 

7.  Relative  abundance  of  cuckoos  on 
private  vs.  public  lands  in  your  area, 
region  or  state; 

8.  Past,  current  and  planned 
conservation  efforts  in  your  area,  region, 
or  state  that  may  be  beneficial  to  the 
species; 

9.  Any  banding  information  that  has 
not  been  sent  to  the  Bird  Banding 
Laboratory  in  Patuxent,  Maryland. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  January  3,  2001. 

Rowan  W.  Goald, 

Acting  Manager.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  01-506  Filed  1-8-01;  8:45  am] 
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DEPARTMENT  OF  COmiERCE      . 

National  Ocaanic  and  AtmoaplMrfc 
Administration 

50  CFR  Part  648 

[1.0.0102010] 

New  England  Fiahary  Managaroant 
Council;  PvbOc  Maating 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimdl)  will 
hold  several  public  meetings,  including 
a  3-day  Council  meeting,  on  January  23, 
24,  and  25,  2001,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ).  Ehiring 
this  period,  the  Council's  Enforcement, 
Red  Crab  and  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act) 
Committees  also  will  meet 
independently  from  and  report  back  to 
the  Council. 

DATES:  Both  the  Enforcement  and  Red 
Crab  Committees  will  meet  on  Tuesday, 
January  23,  at  9  a.m.  The  Council 
meeting  will  be  held  on  Tuesday, 
January  23,  2001,  beginning  at  1:00 
p.m.,  and  on  Wednesday  and  Thursday, 
January  24  and  25,  at  8:30  a.m.  The 
Magnuson-Stevens  Act  Committee  will 
meet  on  Wednesday,  January  24,  at  6 
p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA,  01923; 
telephone  (978)  777-2500.  Requests  few 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 

Tuesday.  January  23,  2001 

Enforcement  Committee  Meeting 

The  committee  intends  to  initiate  a 
review  of  enforcement  activities  since 
the  implementation  of  Amendment  5  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The 
information  will  be  used  in  documents 
supporting  Amendment  13  to  the  FMP. 
The  committee  also  will  finalize 
recommendations  for  Sea  Scallop 
Framework  Adjustment  14  and  discuss 
issues  related  to  measuring  the  cod-end 
mesh  in  fishing  nets. 

Red  Crab  Committee  Meeting 

The  committee  intends  to  discuss 
recent  events  in  the  red  crab  fishery  and 
develop  recommendations  to  the 
Coimcil  on  issues  related  to  potential 
overfishing  of  the  red  crab  resource. 

Council  Meetii\g 

After  introductions,  the  meeting  will 
begin  with  a  report  from  the  Coimcil's 
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Research  Steering  Committee.  The 
committee  chair  will  ask  the  Coxmcil  to 
approve  elements  of  a  Request  for 
Proposals  (RFP),  including  research 
priorities.  The  RFP  will  outline 
requirements  under  which  iishermen 
and  scientists  may  apply  for  funds  to 
conduct  collaborative  groundfish  or 
related  research  in  New  England.  During 
the  Skate  Committee  Report  to  follow, 
the  Council  will  consider  a  request  for 
NMFS  emergency  or  interim  action  to 
prohibit  the  possession  of  barndoor 
skates  on  vessels  fishing  in  Federal 
waters.  There  also  will  be  a  discussion 
and  possible  approval  of  a  request  to 
NMFS  to  eliminate,  for  management 
purposes,  cleamose  and  rosette  skate 
from  the  Northeast  skate  complex.  The 
Red  Crab  Committee  will  report  on 
issues  addressed  at  its  earlier  committee 
meeting.  These  include  recent  changes 
in  the  deep-sea  red  crab  fishery  and 
consideration  of  a  request  for  emergency 
or  interim  action  to  address  overfishing 
as  a  result  of  the  recent  changes  in  the 
fishery.  The  committee  will  sdso 
forward  the  results  of  their  discussion 
concerning  the  need  to  develop  a  Red 
Crab  FMP  this  year. 

Wednesday,  January  24,  2001 

The  Coxmcil  meeting  will  begin  with 
a  closed  session  for  approximately  an 
hour  to  discuss  personnel  and  internal 
administrative  matters.  The  open 
portion  of  the  meeting  will  be^in  with 
a  report  from  the  Groundfish 
Committee.  There  will  be  an  update  on 
the  development  of  Amendment  13  to 
the  Northeast  Multispecies  FMP, 
including  a  discussion  of  the  biological 
objectives  for  the  amendment  (in  light  of 
Amendment  9  overfishing  definitions) 
'and  progress  on  the  development  of 
management  measures.  This  also  will 
serve  as  the  initial  meeting  for 
Framework  36  to  the  Northeast 
Multispecies  FMP.  Actions  under 
consideration  in  the  fi^mework 
adjustment  include  alternatives  that 
would  address  regulatory  discards  of 
Gulf  of  Maine  cod  and  address 
combined  landings  and  discards  that 
exceed  the  2000  target  Total  Allowable 
Catch,  a  measure  to  allow  tuna  purse 
seine  vessels  access  to  the  current 
groundfish  closed  areas,  expansion  of 
the  northern  shrimp  fishery  area  in  the 
Gulf  of  Maine,  an  extension  of  the 


timeframe  of  the  Western  Gulf  of  Maine 
Closed  Area  and  other  issues  identified 
by  the  Groundfish  Committee  and 
Council.  The  Habitat  Committee  will 
review  the  court  decision  and  order  on 
American  Oceans  Campaign  v. 
Secretary  of  Commerce  Daley  (the 
Essential  Fish  Habitat  lawsuit)  and  will 
discuss  Council  responsibility  to 
implement  corrective  action  concerning 
the  requirements  of  the  National 
Environmental  Policy  Act.  The 
discussion  will  include  a  proposed 
approach  to  comply  with  the  court  order 
in  the  Northeast  Multispecies 
Amendment  13  Environmental  Impact 
Statement  currently  under  development. 
In  the  final  agenda  item  for  the  day,  the 
Spiny  Dogfish  Committee  will 
recommend  approval  of  annual 
specifications  for  the  2001-2002  fishing 
year;  measures  may  include  a  Total 
Allowable  Catch,  quotas,  trip  limits, 
and/or  any  other  measures  specified  in 
the  Spiny  Dogfish  FMP. 

Magnuson-Stevens  Act  Committee 
Meeting 

Following  adjournment  of  the  Council 
meeting,  the  Magnuson-Stevens  Act 
Committee  will  meet  briefly  to  discuss 
the  reauthorization  of  the  Magnuson- 
Stevens  Act  and  develop  an  approach  to 
address  issues  proposed  in  the 
legislation. 

Thursday,  January  25,  2001 

The  third  day  of  the  Coimcil  meeting 
will  begin  with  reports  on  recent 
activities  from  the  Council  Chairman, 
Executive  Director,  the  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  Coimcil  liaisons, 
and  representatives  of  the  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission.  As 
part  of  a  NMFS  Stock  Assessment 
Public  Review  Workshop,  Northeast 
Fisheries  Science  Center  staff  will 
present  an  advisory  on  the  stock  status 
of  sea  scallops,  silver  hake,  American 
plaice,  and  Gulf  of  Maine  haddocL 
During  the  afternoon  session,  the 
Council  will  consider  approval  of  final 
action  on  Framework  Adjustment  14  to 
the  Atlantic  Sea  Scallop  FMP  and  its 
related  Draft  Supplemental 
Environmental  Iinpact  Statement.  Four 
management  issues  will  be  addressed  in 


the  fiamework:  (1)  the  annual 
adjustment  to  the  days-at-sea  available 
for  fishing  in  the  2001-2002  and  the 
2002-2003  fishing  years;  (2)  up  to  four 
2-year  area  closures  to  protect  small 
scallops;  (3)  a  controlled  fishing 
program  to  harvest  scallops  in  the 
Hudson  Canyon  and  Virginia  Beach 
Areas;  and  (4)  a  new  possession  limit  on 
in-shell  scallops  for  limited  access 
scallop  vessels  when  inshore  of  the  day- 
at-sea  monitoring  line  south  of  42''20'  N 
latitude.  The  Council  meeting  will 
adjourn  after  addressing  any  other 
outstanding  business. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notification 
and  any  issues  arising  after  publication 
of  this  notification  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  the  emergency. 

The  New  England  Council  will 
consider  public  comments  at  a 
minimum  of  two  Council  meetings 
before  making  recommendations  to  the 
National  Marine  Fisheries  Service 
Regional  Administrator  on  any 
framework  adjustment  to  a  fishery 
management  plan.  If  she  concurs  with 
the  adjustment  proposed  by  the  Council, 
the  Regional  Administrator  has  the 
discretion  to  publish  the  action  either  as 
proposed  or  final  regulations  in  the 
Federal  Register.  Documents  pertaining 
to  framework  adjustments  are  available 
for  publicjreview  7  days  prior  to  a  final 
vote  by  the  Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  January  3,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-561  Filed  1-8-01;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabte  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  arxj  applications  and  agerx^ 
statements  of  organization  and  functions  are 
examples  oT  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperativs  Servica 

inviting  Praappllcations  for  Technical 
Aaaiatanca  for  Rural  Tranaportation 
Syatams 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS),  an  Agency 
within  the  Rural  Development  mission 
area,  announces  the  availability  of  two 
individual  grants.  One  single  $500,000 
grant  from  the  passenger  transportation 
set  aside  of  the  funds  appropriated  for 
RBS  programs  and  another  single 
$250,000  grant  from  the  Federally 
Recognized  Native  American  Tribes  set 
aside  of  the  funds  appropriated  for  RBS 
under  the  Rural  Business  Enterprise 
Grant  (RBEG)  Program  for  Fiscal  Year 
(FY)  2001 .  Each  grant  is  to  be 
competitively  awarded  to  a  qualified 
national  organization.  These  grants  are 
to  provide  technical  assistance  for  rural 
transportation. 

DATES:  The  deadline  for  receipt  of 
preapplications  in  the  Rural 
Development  State  Office  is  March  2, 
2001.  F^«applications  received  at  a 
Rural  Development  State  Office  after 
that  date  will  not  be  considered  for  FY 
2001  funding. 

ADDRESSES:  For  further  information, 
entities  wishing  to  apply  for  assistance 
should  contact  a  Rural  Development 
State  Office  to  receive  further 
information  and  copies  of  the 
preapplication  package.  A  list  of  Rural 
Development  State  Offices  follows: 

Alabama 

USDA  Rural  Development  State  Office, 
Sterling  Center,  Suite  601, 4121 
Carmichael  Road,  Montgomery,  AL 
36106-3683,  (334)  279-3400 


Alaska 

USDA  Rural  Development  State  Office, 
800  West  Evergreen,  Suite  201, 
Palmer,  AK  99645-«539,  (907)  761- 
7705 

Arizona 

USDA  Riu^  Development  State  Office, 
3003  North  Central  Avenue,  Suite 
900,  Phoenix,  AZ  85012-2906,  (602) 
280-8700 

Arkansas 

USDA  Rural  Development  State  Office, 
700  West  Capitol  Avenue,  Room  3416, 
Little  Rock,  AR  72201-3225,  (501) 
301-3200 

California 

USDA  Rural  Development  State  Office, 
430  G  Street,  Agency  4169,  Davis,  CA 
95616-4169,  (530)  792-5800 

Colorado 

USDA  Rural  Development  State  Office, 
655  Parfet  Street,  Room  E-lOO, 
Lakewood,  CO  80215,  (303)  236-2801 

Delaware-Maryland 

USDA  Rural  Development  State  Office, 
P.O.  Box  400,  4607  South  DuPont 
Highway,  Camden,  DE  19934-9998, 
(302) 697-4300 

FloridaA^irgin  Islands 

USDA  Rural  Development  State  Office, 
P.O.  Box  147010,  4440  NW,  25th 
Place,  Gainesville.  FL  32614-7010, 
(352) 338-3400 

Georgia 

USDA  Rural  Development  State  Office, 
Stephens  Federal  Building  355  E. 
Hancock  Avenue.  Athens.  GA  30601- 
2768,  (706)  546-2162 

Hawaii 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  311, 154 
Waianuenue  Avenue,  Hilo,  HI  96720, 
(808) 933-8380 

Idaho 

USDA  Rural  Development  State  Office. 
9173  West  Barnes  Drive,  Suite  Al, 
Boise.  ID  83709.  (208)  378-5600 

Illinois 

USDA  Rural  Development  State  Office. 
Illini  Plaza,  Suite  103, 1817  South 
Neil  Street,  Champaign.  IL  61820, 
(217)398-5235 
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Indiana 

USDA  Rural  Development  State  Office, 
5975  Lakeside  Boulevard, 
hidianapolis,  IN  46278.  (317)  290- 
3100 

Iowa 

USDA  Rural  Development  State  Office. 
Federal  Building.  Room  873,  210 
Walnut  Street,  Des  Moines,  lA  50309, 
(515) 284-4663 

Kansas 

USDA  Rural  Development  State  Office, 
P.O.  Box  4653. 1200  SW.,  Executive 
Drive,  Topeka,  KS  66604.  (785)  271- 
2700 

Kentucky 

USDA  Rxiral  Development  State  Office. 
771  Corporate  Drive,  Suite  200, 
Lexington,  KY  40503,  (859)  224-7300 

Louisiana 

USDA  Rural  Development  State  Office, 
3727  Government  Street,  Alexandria. 
LA  71302.  (318)  473-7920 

Maine 

USDA  Rural  Development  State  Office. 
P.O.  Box  405,  967  Illinois  Avenue. 
Suite  4,  Bangor,  ME  04402-0405. 
(207) 990-9106 

Massachusetts/Rhode  Island/ 
Connecticut 

USDA  Rural  Development  State  Office. 
451  West  Street.  Amherst,  MA  01002, 
(413) 253-4300 

Michigan 

USDA  Rural  Development  State  Office. 
3001  Coolidge  Road.  Suite  200.  East 
Lansing,  MI  48823.  (517)  324-5100 

Minnesota 

USDA  Rural  Development  State  Office, 
410  AgriBank  Building,  375  Jackson 
Street,  St.  Paul,  MN  55101-1853. 
(651) 602-7800 

Mississippi 

USDA  Rural  Development  State  Office, 
Federal  Building.  Suite  831, 100  West 
Capitol  Street.  Jackson,  MS  39269. 
(601) 965-4316 

Missouri 

USDA  Rural  Development  State  Office, 
601  Business  Loop  70  West,  Parkade 
Center,  Suite  235,  Columbia,  MO 
65203,  (573)  876-0976 


\ 
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Montana 

USDA  Rural  Development  State  Office, 
P.O.  Box  850,  900  Technology  Blvd., 
Unit  1,  Suite  B,  Bozeman,  MT  59717, 
(406) 585-2580 

Nebraska 

USDA  Riu-al  Development  State  Office, 
Federal  Building,  Room  152, 100 
Centennial  Mall  North,  Lincoln,  NE 
68508,  (402)  437-5551 

Nevada 

USDA  Rural  Development  State  Office, 
1390  South  Ciury  Street,  Carson  City, 
NV  89703-9910,  (775)  887-1222 

New  Jersey 

USDA  Rural  Development  State  Office, 
Tamsfield  Plaza.  Suite  22,  790 
Woodlane  Road,  Mt.  Holly.  NJ  08060. 
(609) 265-3600 

New  Mexico 

USDA  Rural  Development  State  Office, 
6200  Jefferson  Street,  NE.,  Room  255, 
Albuquerque,  NM  87109,  (505)  761- 
4950 

New  York 

USDA  Rural  Development  State  Office, 
The  Galleries  of  Syracuse,  441  South 
Salina  Street.  Suite  357,  Syracuse,  NY 
13202-2541.  (315)  477-6400 

North  Carolina 

USDA  Rural  Development  State  Office, 
4405  Bland  Road.  Suite  260,  Raleigh, 
NC  27609.  (919)  873-2000 

North  Dakota 

USDA  Rural  Development  State  Office, 
P.O.  Box  1737,  Federal  Building, 
Room  208.  220  East  Rosser  Avenue, 
Bismarck,  ND  58502-1737,  (701)  530- 
2043 

Ohio 

USDA  Riutil  Development  State  Office, 
Federal  Building,  Room  507,  200 
North  High  Street,  Coliunbus.  OH 
43215-2418,  (614)  255-2500 

Oklahoma 

USDA  Rural  Development  State  Office, 

100  USDA,  Suite  108,  Stillwater,  OK 
74074-2654,  (405)  742-1000 

Oregon 

USDA  Rural  Development  State  Office 

101  SW  Main  Street,  Suite  1410, 
Portland,  OR  97204-3222,  (503)  414- 
3300 

Pennsylvania 

USDA  Rural  Development  State  Office, 
One  Credit  Union  Place,  Suite  330, 
Harrisburg,  PA  17110-2996,  (717) 
237-2299 


Puerto  Rico 

USDA  Rural  Development  State  Office, 
Munoz  Rivera,  Number  654,  IBM 
Plaza,  Suite  601,  San  Juan,  Puerto 
Rico  00918,  (787)  766-5095 

South  Carolina 

USDA  Rural  Development  State  Office, 
Strom  Thurmond  Federal  Building, 
1835  Assembly  Street,  Room  1007, 
Columbia,  SC  29201,  (803)  765-5163 

South  Dakota 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  210,  200  4th 
Street,  SW.,  Huron,  SD  57350.  (605) 
352-1100 

Tennessee 

USDA  Rural  Development  State  Office, 
3322  West  End  Avenue,  Suite  300, 
Nashville,  TN  37203-1084.  (615)  783- 
1300 

Texas 

USDA  Rural  Development  State  Office, 
Federal  Building,  Suite  102, 101 
South  Main,  Temple,  TX  76501,  (254) 
742-9700 

Utah 

USDA  Rural  Development  State  Office, 
Wallace  F.  Bennett  Federal  Building, 
125  South  State  Street,  Room  4311, 
Salt  Lake  City,  UT  84147-0350,  (801) 
524-4320 

Vermont/New  Hampshire 

USDA  Rural  Development  State  Office, 
City  Center,  3rd  Floor,  89  Main  Street, 
Montpelier,  VT  05602,  (802)  828- 
6000 

Virginia 

USDA  Rural  Development  State  Office, 
Culpeper  Building,  Suite  238, 1606 
Santa  Rosa  Road,  Richmond,  VA 
23229-5014,  (804)  287-1550 

Washington 

USDA  Rural  Development  State  Office, 
1835  Black  Lake  Boulevard,  SW., 
Suite  B,  Olympia,  WA  98512-5715, 
(360)  704-7740 

West  Virginia 

USDA  Rural  Development  State  Office, 
Federal  Building,  75  High  Street, 
Room  320,  Morgantown,  WV  26505- 
7500,  (304)  284-4860 

Wisconsin 

USDA  Riu-al  Development  State  Office, 
4949  Kirschling  Court,  Stevens  Point, 
WI  54481, (715)  345-7600 

Wyoming 

USDA  Rural  Development  State  Office, 
100  East  B.  Federal  Building,  Room 


1005,  Casper,  WY  82601,  (307)  261- 
6300, 
SUPPLEMENTARY  INFORMATION:  The 
passenger  transportation  portion  of  the 
RBEG  program  is  authorized  by  section 
310B(c)(2)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (CONACT)  (7 
U.S.C.  1932(c)(2)).  The  RBEG  program  is 
administered  on  behalf  of  RBS  at  the 
state  level  by  the  Rural  Development 
State  Offices.  The  primary  objective  of 
the  program  is  to  improve  the  economic 
conditions  of  rural  areas.  Assistance 
provided  to  rural  areas  imder  this 
program  may  include  on-site  technical 
assistance  to  local  and  regional 
governments,  public  transit  agencies, 
and  related  nonprofit  and  for-profit 
'organizations  in  rural  areas;  the 
development  of  training  materials;  and 
the  provision  of  necessary  training 
assistance  to  local  officials  and  agencies 
in  rural  areas. 

Awards  imder  the  RBEG  passenger 
transportation  program  are  made  on  a 
competitive  basis  using  specific 
selection  criteria  contained  in  7  CFR 
part  1942,  subpart  G,  and  in  accordance 
with  section  310B(c)(2)  of  the  CONACT. 
That  subpart  also  contains  the 
information  required  to  be  in  the 
preapplication  package.  For  the 
$500,000  grant,  up  to  25  Administrator's 
points  may  be  added  to  an  application's 
priority  score  based  on  the  extent  to 
which  the  application  targets  assistance 
to  Empowerment  ZonesZ&iterprise 
Communities,  Champion  Communities, 
or  other  rural  communities  that  have 
experienced  persistent  poverty,  out- 
migration  of  population,  or  sudden 
severe  structural  changes  in  the  local 
economy.  For  the  $250,000  grant,  at 
least  75  percent  of  the  benefits  of  the 
project  must  be  received  by  members  of 
Federally  Recognized  Tribes.  Up  to  25 
Administrative  points  may  be  added  to 
an  applicant's  priority  score  based  on 
the  extent  of  the  service  areas  to  be 
served,  the  number  of  Federally 
Recognized  Native  American  Tribes  and 
tribal  members  that  are  being  served, 
and  the  documented  need  for  the 
project.  The  project  that  scores  the 
greatest  number  of  points  based  on  the 
selection  criteria  and  Administrator's 
points  will  be  selected  for  each  grant. 
Preapplications  will  be  tentatively 
scored  by  the  State  Offices  and 
submitted  to  the  National  Office  for 
review,  final  scoring,  and  selection. 

To  be  considered  "national,"  a 
qualified  organization  is  required  to 
provide  evidence  that  it  operates  in 
multi-state  areas.  There  is  not  a 
requirement  to  use  the  grant  funds  in  a 
multi-state  area.  Under  this  notice, 
grants  will  be  made  to  qualified  private 
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non-profit  organizations  for  the 
provision  of  technical  assistance  and 
training  to  rural  communities  for  the 
purpose  of  improving  passenger 
transportation  services  or  facilities. 
Public  bodies  are  not  eligible  for 
passenger  transportation  RBEG  grants. 
Refer  to  section  310B(c){2)  (7  U.S.C. 
1932)  of  the  CONACT  and  7  CFR  part 
1942,  subpart  G  for  the  information 
collection  requirements  of  the  RBEG 
program. 

Fiscal  Year  2001  Preapplications 
Submission 

Each  preapplication  received  in  a 
Rural  Development  State  Office  will  be 
reviewed  to  determine  if  this 
preapplication  is  consistent  with  the 
eligible  purposes  contained  in  7  U.S.C. 
310B(c)(2)  of  the  CONACT.  Each 
selection  priority  criterion  outlined  in  7 
CFR  part  1942,  subpart  G,  section 
1942.305(b)(3),  must  be  addressed  in  the 
preapplication.  Failiure  to  address  any  of 
the  criteria  will  result  in  a  zero-point 
score  for  that  criterion  and  will  impact 
the  overall  evaluation  of  the 
preapplication.  Copies  of  7  CFR  part 
1942,  subpart  G,  will  be  provided  to  any 
interested  applicant  maldng  a  request  to 
a  Rural  Development  State  Office  listed 
in  this  notice.  All  projects  to  receive 
technical  assistance  through  these 
passenger  transportation  grant  funds  are 
to  be  identified  when  the 
preapplications  are  submitted  to  the 
Rural  Development  State  Office. 
Multiple  project  preapplications  must 
identify  each  individual  project, 
indicate  the  amoiuit  of  Amding 
requested  for  each  individual  project, 
and  address  the  criteria  as  stated  above 
for  each  individual  project.  For 
multiple-project  preapplications,  the 
average  of  the  individual  project  scores 
will  be  the  score  for  that  preapplication. 

All  eligible  preapplications,  along 
with  tentative  scoring  sheets  and  the 
Rural  Development  State  Director's 
recommendation,  will  be  referred  to  the 
National  Office  no  later  than  April  13, 
2001,  for  final  scoring  and  selection  for 
award. 

The  National  Office  will  score 
preapplications  based  on  the  grant 
selection  criteria  and  weights  contained 
in  7  CFR  part  1942,  subpart  G,  and 
Administrator's  points,  and  will  select  a 
grantee  subject  to  the  grantee's 
satisfactory  submission  of  a  formal 
application  and  related  materials  in  the 
manner  and  time  frame  established  by 
RBS  in  accordance  with  7  CFR  part 
1942,  subpart  G.  It  is  anticipated  that 
the  grantees  will  be  selected  by  June  1, 
2001.  All  applicants  will  be  notified  by 
RBS  of  the  Agency  decision  on  the 
award. 


The  information  collection 
requirements  within  this  Notice  are 
covered  imder  OMB  No.  0570-0022  and 
7  CFR  part  1942,  subpart  G. 

Dated:  December  22.  2000. 
Judith  A.  Canales, 

Acting  Administrator,  Rural  Business- 
Cooperative  Service. 
[FR  Doc.  01-605  Filed  1-8-01;  8:45  am] 

8«UJNO  COOC  3410-XY-U 


DEPARTMENT  OF  AGRICULTURE 


Rural  Utillttes  Servica 


Afkanaaa  Electric  Coopefatlva 
Corporation;  Notica  of  Finding  of  No 
Significant  Impact 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  firom 
Arkansas  Electric  Cooperative 
Corporation  for  financing  assistance 
from  the  RUS  to  finance  the 
construction  of  a  153  megawatt  (MW) 
combustion  turbine  electric  generating 
plant  in  southwest  Arkansas. 
FOR  RJRTHER  MFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel9rus.usda.gov. 

SUPPLEMENTARY  MFORMATION:  The 
project  will  consist  of  a  single  153  MW 
gas-fired,  simple-cycle  combustion 
turbine  generating  unit.  Other  on-site 
focilities  include  a  90-foot  exhaust 
stack,  step-up  and  auxiliary 
transformers,  motor  control  centers,  bus 
ductwork,  an  electric  substation,  and 
control,  maintenance,  and  operations 
buildings.  The  project  also  includes  4 
miles  of  115  kV  transmission  line  that 
will  tie  the  station  to  the  existing 
transmission  grid.  The  transmission  line 
will  be  built  to  161  kV  specifications  in 
anticipation  that  additional 
transmission  line  capacity  may  be 
needed  in  the  future. 

The  facility  is  designed  to 
accommodate  conversion  of  the  unit  to 
combined  cycle  operation,  but  will  be 
initially  operated  as  a  simple  cycle  unit. 
Tne  site  has  been  sized  to  accommodate 
additional  simple  or  combined  cyclie 
units  that  may  be  added  in  the  future. 

Copies  of  the  FONSI  are  available 
from  RUS  at  the  address  provided 
herein  or  form  Curtis  Warner,  Arkansas 


Electric  Cooperative  Corporation,  P.O.  ^ 
Box  194208,  Little  Rock,  Arkansas 
72219-4208.  Telephone  (501)  570-2462. 

Dated:  January  3,  2001. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program, 

Rural  Utilities  Service. 

(FR  Doc.  01-556  Filed  1-8-01;  8:45  am] 

BHJJNG  COOE  M10-1S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57a-8271 

Certain  Cased  Pencils  From  the 
Peopia's  Rapul}llc  of  China; 
Preliminary  Results  and  Rescission  In 
Part  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  rescission  in  part  of  antidumping 
duty  administrative  review  of  certain 
cased  ftencils  from  the  People's 
Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  preliminarily 
determined  that  sales  by  the  respondent 
in  this  review  covwing  the  period 
December  1, 1998  through  November 
30, 1999,  have  been  made  below  normal 
value  ("NV").  In  addition,  we  are 
preliminarily  rescinding  this  review 
with  respect  to  Three  Star  Stationery 
Industry  Co.,  Ltd.  If  these  preliminary    , 
results  are  adopted  in  our  final  results 
of  review,  we  will  instruct  the  U.S. 
Customs  Service  ("Customs")  to  assess 
antidumping  duties  on  aU  appropriate 
entries.  Furthermore,  we  have  reached  a 
final  determination  to  rescind  the 
review  with  respect  to  Laizhou  City 
Guangming  Pencil-Making  Lead  Co., 
Ltd. 

The  Department  invites  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  January  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz  OT  Howard  Smith,  AD/CVD 
Enforcement,  Office  4,  Group  H,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-4474,  and  482- 
5193,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Ai^Iicable  Statute  and  Regiilatioiu 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
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amended,  ("the  Act")  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
tinless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  ciuxent  regulations  at  19  CFR  part 
351  (1999). 

Period  of  Review 

The  period  of  review  ("POR")  is 
December  1,  1998  through  November 
30, 1999. 

Baclcground 

On  December  28,  1994,  the 
Department  published  in  the  Federal 
Register  (59  FR  66909)  the  antidumping 
duty  order  on  certain  cased  pencils 
("pencils"),  bom  the  People's  Republic 
of  China  ("PRC").  On  December  14, 
1999,  the  Department  published  in  the 
Federal  Register  (64  FR  69693)  a  notice 
of  opportiuiity  to  request  an 
administrative  review  of  this  order.  On 
December  20, 1999,  in  accordance  with 
19  CFR  351.213(b),  Simmons  Rennolds 
Associates,  L.L.C.,  Incorporated  and 
Laizhou  City  Guangming  Pencil-Making 
Lead  Co..  Ltd.,  ("Laizhou"),  a  U.S. 
importer  and  a  PRC  producer, 
respectively,  jointly  requested  that  the 
Department  conduct  an  administrative 
review  of  the  order  with  respect  to 
Laizhou.  On  January  3,  2000,  in 
accordance  with  19  CFR  351.213(b),  the 
Writing  Instnunent  Manufactxirers 
Association,  Inc.,  Pencil  Section; 
Sanford  Corp.;  Berol  Corp.;  General 
Pencil  Co.,  Inc;  J.R.  Moon  Pencil  Co.; 
Teimessee  Pencil  Co.;  and  Musgrave 
Pencil  Co.,  collectively,  the  petitioners, 
requested  that  we  conduct  an 
administrative  review  of  exports  of  the 
subject  merchandise  made  by  33  named 
producers/exporters . 

On  January  26,  2000,  the  Department 
published  a  notice  in  the  Federal 
Register  initiating  an  administrative 
review  of  all  parties  named  in  the  above 
requests  (65  FR  4228). 

On  February  23,  2000,  we  issued 
antidumping  duty  questionnaires  to  all 
parties  named  in  the  notice  of  initiation 
for  whom  we  were  able  to  obtain 
addresses.  >  In  addition,  on  March  1, 


>  On  March  6.  2000,  we  sent  a  letter  to  the  PRC 
Minister  of  Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  requesting  that  it  deliver 
questionnaires  for  seven  parties  for  whom  we  could 
not  find  addresses.  On  April  24,  2000,  we  sent  a 
letter  to  MOFTEC  requesting  that  it  deliver 
questionnaires  to  6  parties  for  whom  questionnaires 
were  returned  to  us  as  undeliverable  due  to 
incorrect  addresses  or  contract  information.  We 
requested  that  MOFTEC  contact  us  by  May  30,  2000 
if  it  should  not  deliver  any  of  these  questionnaires 
and  advised  MOFTEC  that  if  we  did  not  receive  its 
responses  within  the  time  provided,  we  would  be 


2000,  we  issued  a  questionnaire  to  the 
PRC  embassy  in  order  to  collect 
information  relevant  to  the  calculation 
of  the  PRC-wide  rate.  Only  China  First 
Pencil  Co.,  Ltd.  ("CFP")  Laizhou,  and 
Three  Star  Stationary  Co.,  Ltd.  (Three 
Star)  responded  to  oiu'  February  23, 
2000,  questionnaire.  In  its  March  16, 
2000,  response  to  the  Department's 
questionnaire.  Three  Star  stated  that  it 
did  not  export  pencils  to  the  United 
States  during  the  POR. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  a  review  within  the  statutory 
time  limit  of  245  days.  On  September  5, 
2000,  in  accordance  with  the  Act,  the 
Department  extended  the  time  limit  for 
the  preliminary  results  of  this  review 
until  December  30,  2000  (see  Certain 
Cased  Pencils  from  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  65  FR  53701). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  diuing  September,  2000,  the 
Department  conducted  verifications  of 
CFP  and  Three  Star  Stationary.  During 
the  verifications,  we  followed  standard 
procediu^s  in  order  to  test  information 
submitted  by  the  respondents.  These 
procedures  included  on-#ite  inspection 
of  the  manufactxirers'  facilities, 
examination  of  relevant  sales  and 
financial  records,  and  selection  of  ^ 
relevant  source  documentation  as 
exhibits.  Our  verification  findings  are 
detailed  in  the  report;  Verification  of  the 
Sales  Responses  of  China  First  Pencil 
Company,  Ltd.,  and  Three  Star 
Stationary  in  the  1998-1999 
Administeative  Review  of  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China  ("Verification  Report")  dated 
January  2,  2001,  the  public  version  of 
which  is  on  file  in  the  Department's 
Central  Records  Unit,  Room  B099.  of  the 
Main  Commerce  building  ("CRU-Public 
File"). 

Scope  of  Reviews 

Imports  covered  by  this  review  are 
shipments  of  certain  cased  pencils  of 


any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS").  Specifically  excluded  from 
the  scope  of  this  investigation  are 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-cased  crayons  (wax),  pasteb, 
charcoals,  and  chalks. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Preliminary  Partial  Rescission 

We  are  preliminarily  rescinding  this 
review  with  respect  to  Three  Star 
because  the  Department  verified  that 
Three  Star  did  not  export  pencils  to  the 
United  States  during  the  POR. 

Final  Partial  Rescission 

On  June  8,  2000,  we  issued  a  letter  to 
Laizhou  stating  our  intention  to  rescind 
the  review  with  respect  to  this  company 
because  it  had  not  exported  subject 
merchandise  to  the  United  States  during 
the  POR.2  We  also  invited  all  interested 
parties  to  comment  on  our  stated  intent 
to  rescind  the  "review  with  respect  to 
Laizhou.  On  June  20,  2000,  the 
petitioners  submitted  comments 
supporting  the  rescission  while  on  July 
14,  2000,  Laizhou  submitted  comments 
objecting  to  the  rescission.  We  have 
considered  petitioners'  and  Laizhou's 
comments  and  have  reached  a  final 
determination  to  rescind  the  review 
with  respect  to  Laizhou.  For  a 
discussion  of  this  issue,  see  the 
memorandum:  Final  Partial  Rescission 
of  Administrative  Review,  dated  January 
2.  2001  (CRU-Public  File). 

Separate  Rates  Determination 

To  establish  whether  a  company 
operating  in  a  non-market' economy 
("NME")  is  sufficiently  independent  to 
be  entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  imder  the  test  we  established  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China.  56  FR  20588 
(May  6,  1991)  {"Sparklers"),  as 
amplified  by  the  Final  Determination  of 


required  to  base  our  findings  with  respect  to  these 
firms  on  facts  available  which  could  be  adverse  to 
the  firms'  interests.  We  did  not  receive  any 
response  from  MOFTEC  and  we  did  not  receive 
questionnaire  responsesfrom  these  firms  within  the 
time  limits. 


2  During  the  POR,  Kaiyuan  Group  Corproration 
("Kaiyuan")  exported  pencils  from  the  PRC  to  the 
United  States  that  were  produced  by  Laizhou: 
however,  a  review  of  Kaiyuan's  U.S.  sales  of  subject 
merchandies  was  not  requested. 
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Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China.  59  FR  22585  (May  2, 1994) 
("Silicon  Carbide").  Under  this  test, 
NME  companies  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
the  individusd  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independent  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide.  59  FTl 
at  22587  and  Sparklers  56  ¥R  at  20589. 
In  the  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cased  Pencils  From  the  People's 
Republic  of  China.  59  FR  55625 
(November  8,  1994),  the  Department 
granted  a  separate  rate  to  CFF.  While 
CFP  received  a  separate  rate  in  a 
previous  segment  of  this  proceeding,  it 
is  the  Department's  policy  to  evaluate 
separate  rates  questionnaire  responses 
each  time  a  respondent  makes  a  separate 
rates  claim,  regardless  of  any  separate 
rate  the  respondent  received  in  the  past. 
See  Manganese  Metal  From  the  People's 
Republic  of  China.  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  12441 
(March  13,  1998).  In  the  instant  review, 
CFP  submitted  complete  responses  to 
the  separate  rates  section  of  the 
Department's  questionnaire.  The 
evidence  submitted  in  this  review  by 
CFF  includes  government  laws  and 
regulations  on  corporate  ownership, 
business  licences,  and  narrative 
information  regarding  the  company's 
operations  and  selection  of 
management.  This  evidence  is 
consistent  with  the  Department's 
findings  in  a  previous  review  and 
supports  a  finding  that  control  of 


companies  in  tbe  PRC  has  been 
decentralized  and  that  the  respondent 
company's  operations  are,  in  fact, 
autonomous  from  the  PRC  government. 
Therefore,  we  preliminarily  determine 
that  CFP  continues  to  be  entitled  to  a 
separate  rate. 

Facts  Available 

China  First 

The  record  in  the  instant  review 
establishes  that  CFP  failed  to  report  a 
significant  quantity  of  U.S.  sales  and 
thus  significantly  impeded  the  review. 
As  a  result,  the  Department  has 
determined  to  apply  a  total  facts 
available  rate  to  CFP  in  accordance  with 
sections  776(a)(2)(A)  and  (C)  of  the  Act. 
For  further  discussion,  see  the 
memorandum:  Application  of  Total 
Facts  Available  for  the  Preliminary 
Results:  China  First  Pencil  Company, 
Ltd.,  dated  January  2,  2001  ("Facts 
Available  Memorandum");  see  also  the 
Verification  Report. 

Furthermore,  section  776(b)  of  the  Act 
provides  that  the  Department  may  use 
an  inference  that  is  adverse  to  the 
interests  of  that  party  in  selecting  from 
among  the  facts  otherwise  available  if 
the  Department  finds  that  an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability.  Although 
CFP  is  entitled  to  a  separate  rate,  CFP 
provided  incomplete  information,  failed 
to  provide  information  it  had  readily 
available,  and  misled  the  Department 
about  the  availability  of  sales/shipping 
dociunents.  See  verification  report  at 
page  17.  As  a  result,  the  accuracy  and 
completeness  of  CFP's  submitted 
informati(Hi  is  called  into  question. 
Furthermore,  we  have  concluded  that 
CFP  failed  to  act  to  the  best  of  its  ability 
to  cooperate  with  the  Department.  Thus, 
for  the  preliminarily  results,  we  have 
made  an  inference  Uiat  is  adverse  to  CFP 
in  selecting  from  among  the  facts 
available. 

The  statute  provides  no  clear 
obligation  or  preference  for  relying  upon 
a  particular  source  in  choosing 
information  to  use  as  adverse  facts 
available.  Consistent  with  Department 
practice  in  cases  where  a  respondent 
fails  to  cooperate  to  the  best  of  its 
ability,  and  in  keeping  with  section 
776(b)  of  the  Act,  as  adverse  facts 
available  we  have  applied  a  margin 
based  on  the  highest  margin  used  either 
in  prior  reviews  or  in  the  less-than-fair- 
value  ("LTFV")  investigation.  See  e.g.. 
Viscose  Rayon  Staple  Fiber  From 
Finland:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
32820,  32822  Qune  16,  1998)  (Viscose 
Rayon  Fiber).  Therefore,  as  facts 
available  we  are  applying  the 


"recalculated"  petition  rate,  53.65 
percent  ad  valorem,  which  is  the  highest 
margin  used  in  this  or  any  prior  segment 
of  this  proceeding.  See  Certain  Cased 
Pencils  From  tbe  People's  Republic  of 
China;  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amended  Antidumping 
Duty  Order  in  Accordance  With  Final 
Court  Decision.  64  FR  25275  (May  11. 
1999);  and  Facts  Available 
Memorandiun  for  further  discussion. 

Tianjin  Stationery  &■  Sporting  Goods 
Imp.  6-  Exp.  Corp. 

On  June  7,  2000,  in  letters  to  all  non- 
responding  parties  to  whom  we  issued 
antidumping  duty  questionnaires,  we 
noted  that  the  questionnaire  deadline 
had  passed  without  the  Department 
having  received  either  the  party's 
response  or  a  request  to  extend  the 
deadline  for  responding.  Also,  we 
advised  these  parties  that,  pursuant  to 
19  CFR  351.302(d)(i),  we  would 
consider  any  information  submitted 
after  the  deadline  as  untimely  filed  and 
would  return  it  to  the  submitting  party. 
Finally,  we  advised  these  parties  that 
since  we  had  not  received  their 
responses,  we  were  required  by  section 
776(a)(2)(B)  of  the  Act  to  rely  on  facts 
available  in  our  determination. 

Tianjin  Stationery  &  Sporting  Goods 
Imp.  k  Exp.  Corp.  ("Tianjin")  submitted 
a  letter  dated  June  20,  2000  stating  that 
although  it  had  received  our  letter  of 
Jime  7,  2000,  it  had  not  received  our 
antidiimping  duty  questionnaire. 
Tianjin  asked  that  we  re-send  the 
questionnaire  by  mail,  electronic  mail, 
or  facsimile. 

However,  the  Department's  records 
indicate  that  both  the  letter  of  June  7, 
2000,  which  Tianjin  received,  and  the 
questionnaire  were  sent  to  the  same 
address  in  the  PRC.  Moreover,  the 
commercial  courier  which  the 
Department  used  to  transmit  the 
questionnaire  confirmed  that  the 
questionnaire  was  delivered  to  Tianjin 
and  signed  for  on  February  29,  2000. 
Thus,  we  find  that  Tianjin  received  the 
Department's  questioimaire  but  failed  to 
respond.  Tianjin's  failure  to  respond  to 
the  questionnaire  indicates  that  the 
company  did  not  act  to  the  best  of  its 
ability  to  comply  with  the  Department's 
requests.  Thus,  pursuant  to  section 
776(b)  of  the  Act,  we  would  normally 
rely  on  adverse  facts  available  to 
determine  the  margin  for  Tianjin. 
However,  because  Tianjin  did  not 
submit  any  information  in  the  instant 
review,  we  also  preliminarily  determine 
that  Tianjin  is  not  entitled  to  a  separate 
rate  and  is  therefore  subject  to  the  PRC 
coimtry-wide  rate  described  in  the 
following  section. 
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Country-Wide  Rate 

The  Department  has  determined  that 
the  use  of  facts  available  is  appropriate 
for  purposes  of  establishing  the  country- 
wide rate  for  the  preliminary  results  of 
this  review,  pursuant  to  section 
776(a)(2)(B)  of  the  Act.  The  Act  provides 
that  the  administering  authority  shall 
use  facts  otherwise  available  when  an 
interested  party  "fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested."  On 
February  23.  2000,  the  Department  sent 
a  questionnaire  to  the  PRC  Embassy  in 
order  to  collect  information  relevant  to 
the  calculation  of  the  PRC-wide  rate. 
The  PRC  Embassy  never  responded  to 
our  questionnaire.  With  respect  to 
Tianjin,  evidence  on  the  record 
•■Indicates  that  although  Tianjin  received 
the  Department's  questionnaire,  it  never 
responded,  and  thus,  failed  to  act  to  the 
best  of  its  ability  to  respond  to  this 
request  for  information.  Further,  as 
noted  above,  we  requested  that 
MOFTEC  deliver  the  questionnaire  to  13 
firms  for  which  we  could  not  obtain 
valid  addresses.  MOFTEC  did  not  notify 
us  as  to  whether  it  was  able  to  do  so 
within  the  times  Umits  and  these  firms 
did  not  respond  to  our  questionnaire. 
Sixteen  additional  firms  for  which  we 
have  confirmation  that  they  received 
oiu'  questionnaires,  did  not  respond. 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  adverse  facts 
available  whenever  it  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  the  Department's  requests 
for  information.  Because  the  PRC 
embassy  did  not  respond  to  our 
questionnaire  or  advise  us  to  send  it  to 
any  other  party,  because  Tianjin  failed 
to  respond  to  the  Department's 
questionnaire  in  any  way,  because 
MOFTEC  did  not  respond  on  behalf  of 
the  thirteen  firms  for  which  we  could 
not  obtain  addresses,  and  because  16 
other  firms  to  whom  we  sent 
-questionnaires  did  not  respond,  we 
preliminarily  determine  that  these 
entities  did  not  act  to  the  best  of  their 
abilities  to  comply  with  oiu'  requests. 
Therefore,  pursuant  to  section  77B(b)  of 
the  Act,  we  are  relying  on  adverse  facts 
available  to  determine  the  margins  for 
the  PRC-wide  entity.  Specifically,  for 
adverse  facts  available  for  the  PRC-wide 
entity,  we  have  applied  the  highest  rate 
from  any  prior  segment  of  this 
proceeding,  53.65  percent,  the 
"recalculated"  petition  rate  from  the 
LTFV  investigation. 


Corroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  resorts  to  facts 
otherwise  available  and  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  soiut:es  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(H.R.  Doc.  103-316  (1994))  ("SAA") 
states  that  "corroborate"  means  to 
determine  that  the  information  used  has 
probative  value.  See  SAA  at  870.  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 

In  this  review,  we  are  using,  as 
adverse  facts  available,  the  highest 
margin  bom  this  or  any  prior  segment 
of  the  proceeding.  Specifically,  we  are 
using  53.65  percent,  the  "recalculated" 
petition  rate,  which  was  "recalculated" 
for  the  final  determination  in  the 
investigation.  See  Certain  Cased  Pencils 
From  the  People's  Republic  of  China; 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Amended  Antidumping  Order  in 
Accordance  With  Final  Court  Decision. 
64  FR  25275  (May  11, 1999). 

The  rate  we  are  using  for  adverse  facts 
available  constitutes  secondary 
information  within  the  meaning  of  the 
SAA.  See  SAA  at  870.  Section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  The  SAA  at  870, 
however,  states  further  that  "the  fact 
that  corroboration  may  not  be 
practicable  in  a  given  circmnstance  will 
not  prevent  the  agencies  from  applying 
an  adverse  inference."  In  addition,  the 
SAA,  at  869,  emphasizes  that  the 
Department  need  not  prove  that  the 
facts  available  are  the  best  alternative 
information. 

To  corroborate  secondary  information, 
to  the  extent  practicable  the  Department 
will  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
The  "recalculated""  petition  rate  was 
corroborated  by  the  Department  in  a 
prior  segment  of  this  proceeding  and 
nothing  on  the  record  of  the  instant 
review  calls  into  question  the  reliability 
of  the  "recalculated"  rate.  See  Certain 
Cased  Pencils  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Administrative  Review.  63 
FR  779  Oanuary  7, 1998).  With  respect 


to  the  relevance  aspect  of  corroboration, 
the  Department  will  consider 
information  reasonably  at  its  disposal  to 
determine  whether  a  margin  continues 
to  have  relevance.  Nothing  in  the  record 
of  this  review  calls  into  question  the 
relevancy  of  the  selected  margin. 
Furthermore,  the  rate  has  not  been 
judicially  invalidated.  Thus  it  is 
appropriate  to  use  the  "recalculated" 
petition  rate  as  adverse  facts  available  in 
the  instant  review. 

Preliminary  Results  of  Review 

As  a  result  of  omx  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1, 1998  through  November 
30, 1999: 


Manufacturer/exporter 

Margin 
(percent) 

China  First  Pencil  Co  Ltd  

53.65 

PRC-wkJe  Rate 

53.65 

The  Department  will  disclose  to 
parties  to  this  proceeding  the 
calculations  performed  in  reaching  the 
preliminary  results  within  ten  days  of 
the  date  of  announcement  of  the 
preliminary  results.  An  interested  party 
may  request  a  hearing  within  30  days  of 
publication  of  the  preliminary  results. 
See  19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  written  comments  (case 
briefs)  within  30  days  of  the  date  of 
publication  of  this  notice,  in  accordance 
with  19  CFR  351.309(c)(l)(ii).  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  arguments 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issue,  (2) 
a  brief  summary  of  the  argimient  and  (3) 
a  table  of  authorities.  Fiuther,  the 
Department  requests  that  parties 
submitting  written  comments  provide 
the  Department  with  a  diskette 
containing  the  public  version  of  those 
comments.  The  Department  will  publish 
a  notice  of  the  final  results  of  this 
administrative  review,  including  the 
results  of  oxii  analysis  of  the  issues 
raised  by  the  parties  in  their  comments, 
within  120  days  of  publication  of  these 
preliminary  results. 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 
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Duty  Assessment  Rates 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidimiping 
duties  on  all  appropriate  entries.  In  the 
instant  review,  we  based  the  importer- 
specific  assessment  rates  on  the  facts 
available  margin  percentages  listed 
above.  These  importer-specific  rates  will 
be  assessed  uniformly  on  all  entries  of 
each  importer  tliat  were  made  during 
the  POR.  In  accordance  with  19  CFR 
351.106  (c)(2),  we  will  instruct  Customs 
to  liquidate  without  regard  to 
antidumping  duties  any  entries  for 
which  the  assessment  rate  is  de 
minimis,  (i.e..  less  than  0.5  percent). 
The  Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Cash  Deposit  Requirements 

The  following  deposit  requiremmits 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  pencils  firom 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rates  for  the 
reviewed  companies  named  above,  will 
be  the  rates  for  those  firms  established 
in  the  final  resiilts  of  this  administrative 
review;  (2)  for  any  previously  reviewed 
PRC  or  non-PRC  exporter  with  a 
separate  rate  not  covered  in  this  review, 
the  cash  deposit  rate  will  be  the 
company-specific  rates  established  for 
the  most  recent  period;  (3)  for  all  other 
PRC  exporters,  the  cash  deposit  rates 
will  be  the  PRC-wide  rates  established 
in  the  final  results  of  this  review;  and 
(4)  the  cash  deposit  rates  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  be  the  rates  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
deposit  requirements,  when  imposed. 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  section 
351.402(f)(2)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidiunping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

We  are  issiiing  and  publishing  this 
determination  in  accordance  with 


sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  2,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  01-604  Filed  1-8-^)1;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-«80-«39] 

Notka  of  Initiation  and  Preliminary 
Raaults  of  Changed  Circumatancaa 
Antldiimping  Duty  Raviaw:  Certain 
Polyaaiar  Staipla  FMiar  From  the 
RapubWc  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  Based  on  the  submissions  of 
the  petitioners,  E.I.  Dupont  de  Nemours 
and  Co.,  Arteva  Specialities  S.a.r.l,  d/b/ 
a  KoSa,  Wellman  Inc.  and 
Intercontinental  Polymers,  Inc.,  and 
Samyang  Corporation  and  the  Huvis 
Corporation,  Korean  polyester  staple 
fiber  producers,  we  are  initiating  a 
changed  cinnmistances  review  to 
examine  the  recent  formation  of  the 
Huvis  Corporation  through  a  joint 
venture  merger  of  Samyang  Corporation 
and  SK  Chemicals  Co.,  Ltd.  Pursuant  to 
this  review,  the  Department  of 
Commerce  preliminarily  determines 
that  the  Huvis  Corporation  is  not  the 
successor-in-interest  to  either  of  the  pre- 
merger companies,  and  is  covered  by 
the  antidumping  duty  order  on  certain 
polyester  staple  fiber  from  Korea.  The 
Department  of  Commerce  is  directing 
that  liquidation  of  the  Huvis 
Corporation's  entries  of  subject 
merchandise  be  suspended  retroactive 
to  November  1,  2000,  the  date  of  the 
joint  ventuj«  merger  of  Samyang 
Corporation  and  SK  Chemicals  Co.  Ltd. 
EFFECTIVE  t>ATE:  January  9,  2001. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
SaUy  Hastings  or  Craig  Matney,  at  (202) 
482-3464  or  (202)  482-1778 
respectively;  AD/CVD  Enforcement 
Ooup  I,  Office  1 ,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  MFORMATKNI: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 


effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1999). 

Background 

On  May  25,  2000,  the  Department  of 
Commerce  (the  Department)  issued  an 
antidumping  duty  order  on  certain 
polyester  staple  fiber  (PSF)  from 
Republic  of  Korea.  See  Notice  of 
Amended  Final  [)etermination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Certain 
Polyester  Staple  Fiber  from  Republic  of 
Korea.  65  FR  33807  (May  25,  2000).  The 
order  excluded  merchandise  produced 
by  Samyang  Corporation  (Samyang) 
which  had  been  foimd  to  be  dimiping  at 
a  de  minimis  level  in  the  less-than-fair- 
value  (LTFV)  investigation.  SK 
Chemicals  Co.,  Ltd.  (SK  Chemicals)  was 
not  examined  in  the  LTFV  investigation 
and  its  entries  of  subject  merchandise 
are  currentiy  being  suspended  at  the 
"all  others"  cash  deposit  rate,  11.35 
percent. 

On  September  25  and  November  1, 
2000,  E.I.  Dupont  de  Nemours  and  Co., 
Arteva  Specialities  S.a.r.1,  d/b/a  KoSa, 
Wellman  Inc.  and  Intercontinental 
Polymers,  Inc.,  (the  petitioners), 
requested  that  the  Department  forward 
new  antidumping  duty  deposit 
instructions  to  Customs  informing  that 
agency  that  Samyang  and  SK  Chemicals 
no  longer  produce  subject  merchandise 
and  directing  that  «itries  of  subject 
merchandise  produced  or  exported  by 
the  Huvis  Corporation  (Huvis)  be 
subject  to  the  "all  others"  rate.  In 
addition,  the  petitioners  argued  that  the 
Department  may  not  conduct  a  changed 
circumstances  review,  claiming  that 
Huvis  is  a  new  company  and  not  a 
"successor"  to  either  SK  Chemicals  or 
Samyang,  and  that  "good  cause"  does 
not  exist  to  conduct  a  changed 
circumstances  review. 

On  November  20,  2000,  Samyang  and 
Huvis  informed  the  Department  that 
Samyang  and  SK  Chemicals  established 
Huvis  as  a  50-50  joint  vent\ire,  effective 
November  1,  2000,  and  requested  that 
the  Department  conduct  a  changed 
circumstances  review.  Samyang  and 
Huvis  argued  that  Huvis  is  the 
successor-in-interest  to  Samyang  and, 
therefore,  entitied  to  exclusion  from  the 
antidumping  order.  In  the  alternative, 
they  asked  that  the  Department  find 
Huvis  a  joint  successor  to  Samyang  and 
SK  Chemicals  and  to  calculate  a 
weighted-average  cash  deposit  rate  for 
Huvis. 
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Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  polyester  staple  fiber.  Certain 
polyester  staple  fiber  is  defined  as 
synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spinning,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varjring  from  one  inch  (25  mm) 
to  five  inches  (127  mm).  The 
merchandise  subject  to  these  orders  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 
generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comforters, 
cushions,  pillows,  and  furniture. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheading 
5503.20.00.20  is  specifically  excluded 
from  these  orders.  Also  speci0cally 
excluded  from  these  orders  are  polyester 
staple  fibers  of  10  to  18  denier  that  are 
cut  to  lengths  of  6  to  8  inches  (fibers 
used  in  the  manufacture  of  carpeting). 
In  addition,  low-melt  PSF  is  excluded 
from  these  orders.  Low-melt  PSF  is 
defined  as  a  bi-component  fiber  with  an 
outer  sheath  that  melts  at  a  significanUy 
lower  temperatiu«  than  its  inner  core. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTSUS  at 
subheadings  5503.20.00.40  and 
5503.20.00.60.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  this  order  is 
dispositive. 

Initiation  of  Changed  Circumstances 
Antidumping  Review 

It  is  imdisputed  that  Samyang  and  SK 
Chemicals  have  merged  their  operations 
for  the  production  of  the  subject 
merchandise.  Accordingly,  pm-suant  to 
section  351.216(c)  of  the  Department's 
regulations,  we  have  determined  that 
good  cause  exists  to  initiate  this 
changed  circumstances  review  for 
ptuposes  of  determining  whether  the 
merged  entity,  Huvis,  is  the  successor- 
in-interest  to  either  of  the  previous 
entities,  neither,  or  both.  Thus,  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  section  351.216  of  the 
Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstances  review  to  determine 
whether  Huvis  is  the  successor-in- 
interest  to  Samyang  or  SK  Chemicals, 
and,  based  on  that  determination, 
whether  PSF  produced  by  the  entity 
known  as  Huvis,  is  covered  by  the 
antidumping  duty  order  on  PSF  trom 
Korea. 


Preliminary  Results  of  Changed 
Circumstances  Antidumping  Review 

Section  351.221(c)(3)(ii)  of  the 
Department's  regulations  provides  that 
the  preliminary  results  of  a  changed 
circiunstances  review  may  be  issued 
concurrentiy  with  the  initiation  of  the 
review  if  the  Department  determines 
that  expedited  action  is  warranted.  In 
this  instance,  because  Samyang  is 
excluded  from  the  order,  an  expedited 
action  is  warranted  to  determine 
whether  merchandise  produced  by  the 
joint  venture  company  Huvis  should  be 
included  in  the  order.  As  explained 
below,  the  Department  preliminarily 
finds  that  Huvis,  formed  by  a  50-50 
joint  venture  of  Samyang  and  SK 
Chemicals,  is  not  a  successor-in-interest 
to  either  Samyang  or  SK  Chemicals,  or 
to  Samyang  and  SK  Chemicals  jointiy. 
As  such,  the  Department  is  directing  the 
suspension  of  liquidation  of  Huvis' 
entries  of  the  subject  merchandise  at  the 
"all  others"  rate. 

In  determining  successor-in-interest 
questions  in  past  cases,  the  Department 
typically  has  examined  several  factors 
iiicluding,  but  not  limited  to,  changes 
in:  (1)  Management;  (2)  production 
facilities;  (3)  supplier  relationships;  ind 
(4)  customer  base.  See,  e.g.,  Brass  Sheet 
and  Strip  from  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  57  FR  20460  (May  13, 1992). 
Such  determinations  are  made  based  on 
consideration  of  the  totality  of  the 
cimunstances.  If  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  accord  the  new  company  the  same 
antidumping  and  coimtervailing  duty 
treatment  as  its  predecessor. 

In  this  case,  the  evidence  on  the 
record  indicates  that  Huvis  is 
substantially  different  from  the  pre- 
merger Samyang  and  SK  Chemicals. 
While  Huvis  claims  that  there  have  been 
no  significant  changes  in  the  operations 
of  the  production  facilities  and  there  has 
not  been  a  significant  crossover  of 
personnel  at  the  production  facilities 
since  the  merger,  the  overall  Huvis 
management  and  organizational 
structure  reflects  the  new,  50-50,  equal 
nature  of  the  joint  venture  between 
Samyang  and  SK  Chemicals.  The 
president  of  Huvis  is  a  former  employee 
of  SK  Chemicals,  while  a  former 
Samyang  official  is  Huvis'  vice- 
president.  The  heads  of  Huvis'  eight 
managerial  departments  are  equally 
divided  among  SK  Chemicals  and 
Samyang  personnel.  Concerning  Huvis' 
statements  that  the  Chunju  factory 


continues  to  produce  merchandise 
imder  the  Samyang  brand  name  while 
the  Ulsan  factory  continues  to  produce 
merchandise  under  the  SK  Chemicals 
brand  name,  the  Department  does  not 
conduct  its  dumping  analyses  with 
respect  to  brands,  but  rather  on  a 
company-specific  basis. 

With  respect  to  supplier  relationships 
and  customer  bases,  Huvis  claims  that 
the  production  operations  of  the  pre- 
merger entities  have  not  been  integrated 
and  that  each  of  the  production  facilities 
has  maintained  its  supplier 
relationships  and  customer  bases. 
Despite  Huvis'  claim,  however, 
Samyang  and  SK  Chemical's  PSF 
production  facilities  are  now  integrated 
by  virtue  of  their  operations  as  part  of 
the  Huvis  Corporation.  While  the  post- 
merger  operations  of  the  PSF  production 
facilities  may  resemble  the  pre-merger 
Samyang  and  SK  Chemical  factories 
respectively,  the  management  of  each  of 
the  production  facilities  is  now 
answerable  to  the  management  of  Huvis. 

The  evidence  on  the  record  thus  far 
indicates  that  Samyang  and  SK 
Chemicals  entered  into  a  joint  venture 
as  equal  partners  to  form  a  new 
company,  Huvis.  By  its  nature,  this  joint 
venture  is  sufficienUy  distinct  from  each 
of  the  pre-merger  entities  such  that  it  is 
not  a  successor-in-interest  to  either 
Samyang  or  SK  Chemicals.  Concerning 
Huvis'  assertion  that  the  Department 
must  determine  whether  Huvis  is  a 
successor-in-interest  to  Samyang  and  SK 
Chemicals  jointiy,  even  if  it  were 
possible  to  conclude  that  an  entity 
could  be  a  successor  to  two  entities 
jointiy,  given  the  recent  occurrence  of 
the  merger,  there  is  insufficient 
evidence  concerning  the  post-merger 
operations  of  Huvis  to  make  such  a 
determination.  Therefore,  the 
Department  preliminarily  finds  that  the 
entity  currently  doing  business  as  Huvis 
is  covered  by  the  antidiunping  order  on 
polyester  staple  fiber  from  the  Republic 
of  Korea.  We  will  request  additional 
information  from  Huvis  in  the  context  of 
this  changed  circumstances  review 
before  making  a  final  determination. 

Accordingly,  the  Department  will 
instruct  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  PSF  from  the 
Republic  of  Korea  produced  and 
exported  by  Huvis  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  effective  retroactive  to 
November  1,  2000,  the  effective  date  of 
the  joint  venture  merger  between 
Samyang  and  SK  Chemicals. 

In  determining  the  appropriate  cash 
deposit  rate  to  assign  to  Huvis  for  this 
purpose,  based  on  our  preliminary 
finding  that  Huvis  is  not  a  successor-in- 
interest  to  the  pre-merger  entities,  we 
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will  instruct  the  Customs  Service  to 
require  a  cash  deposit  based  on  the  "all 
others"  rate  from  the  LTFV 
investigation,  11.35  percent.  This 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on 
imports  of  subject  merchandise 
produced  by  Huvis  will  continue  unless 
and  until  it  is  modified  pursuant  to  the 
final  results  of  this  changed 
circumstances  review. 

Public  Conunent 

Interested  parties  may  submit  case 
briefs  and/or  written  comments  no  later 
than  30  days  after  the  date  of 
publication  of  these  preliminary  results. 
Rebuttal  briefs  or  comments,  limited  to 
issues  raised  in  the  briefe  or  comments, 
may  be  filed  no  later  than  five  days  after 
the  deadline  for  case  briefs.  Parties  who 
submit  argiunents  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument  and  (3)  a  table 
of  authorities.  Consistent  with  section 
351.216(e)  of  the  Department's 
regulations,  we  will  issue  the  final 
results  of  this  changed  circimistances 
review  no  later  than  270  days  after  the 
date  on  which  this  review  was  initiated. 
or  within  45  days  if  all  parties  agree  to 
our  preliminary  finding. 

This  notice  is  in  accordance  with 
section  751(b)  of  the  Act. 

Dated:  January  3,  2001. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  01-603  Filed  l-»-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

IntematkNuil  Trade  Administration 

[A-583-816] 

NoUm  Of  Extanalon  Of  TIma  Limit  for 
Preliminary  Rasuits  of  Antidumping 
Duty  Adminiatratlva  Review:  Certain 
Stainiaaa  Steel  Butt-Weld  Fittings 
From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  9,  2001. 
FOR  FURTHER  MFORMATKm  CONTACT: 
Doreen  Chen,  AD/CVD  Enforcement 
Group  in.  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0408. 

SUPPtEMENTARY  INFORMATION: 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351  (April 
2000). 

Background 

On  July  31.  2000,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  review  of  the 
antidimiping  duty  order  on  Stainless 
Steel  Butt- Weld  Pipe  Fittings  from 
Taiwan,  covering  the  period  Jime  1, 
1999  through  May  31,  2000  (65  FR 
46687).  The  preliminary  results  are 
currently  due  no  later  than  March  3. 
2001. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Because  of  the  complex  issues 
enumerated  in  the  Memorandum  from 
Edward  C.  Yang  to  Joseph  A.  Spetrini, 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  Administrative 
Review  of  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Taiwan,  dated  January  2, 
2001  and  on  file  in  the  Central  Records 
Unit  (CRU)  of  the  Main  Commerce 
Building,  Room  B-099,  we  find  that  it 
is  not  practicable  to  complete  this 
review  by  the  scheduled  deadline. 
Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  period  for  issuing 
the  preliminary  results  of  review  by  90 
days  (i.e.,  until  Jime  1,  2001). 

Dated:  January  2.  2001. 

Jomph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Eiiforcement  Group  III. 

(FR  Doc.  01-602  Filed  1-8-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001027302-0319-02] 

Rm  0648-ZA-96 

Sea  Grant  Tectinology  Program: 
Request  for  Proposals  for  FY  2001 

agency:  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  request  for  proposals. 


SUMMARY:  The  purpose  of  this  notic^  is 
to  advise  the  public  that  the  National 
Sea  Grant  College  Program  (Sea  Grant) 
is  entertaining  preliminary  proposals 
and  subsequently  full  proposals  for  a 
technology  transfer  and  development 
program  to  fulfill  its  broad 
responsibilities  in  fostering  economic 
competitiveness  through  the  transfer  of 
technology  pertaining  to  the 
development  and  utilization  of  ocean, 
coastal,  and  Great  Lakes  resources.  In 
FY  2001,  Sea  Grant  expects  to  provide 
about  $950,000  to  support  projects  that 
can  accelerate  the  transfer  of  academic 
science  and  technology  to  the  market.  It 
is  desirable  that  proposals,  which  must 
be  submitted  through  state  Sea  Grant 
Programs,  involve  industrial  partners. 
Matching  funds  equal  to  a  minimtun  of 
50%  of  the  federal  request  must  be 
provided.  Successful  projects  will  be 
selected  through  national  competition. 

DATES:  Preliminary  proposals  must  be 
submitted  before  5  pm  (local  time)  on 
February  15,  2001  to  a  state  Sea  Grant 
College  Program.  Preliminary  proposals 
from  non  Sea  Grant  states,  if  submitted 
directly  to  the  National  Sea  Grant 
Office,  must  be  received  by  5  pm  (local 
time)  on  February  15,  2001.  Ailer 
evaluation  at  the  National  Sea  Grant 
Office,  some  proposers  will  be 
encouraged  to  prepare  fuU  proposals, 
which  must  be  submitted  before  5  pm 
(local  time)  on  April  24,  2001  to  a  state 
Sea  Grant  College  Program  or  to  the 
National  Sea  Grant  Office.  (See 
ADDRESSES  for  where  to  submit 
preliminary  and  full  proposals.) 

ADDRESSES:  Preliminary  proposals  and 
full  proposals  originating  in  Sea  Grant 
states  must  be  submitted  through  the 
state  Sea  Grant  Program.  Preliminary 
proposals  and  full  proposals  originating 
elsewhere  may  be  submitted  either 
through  the  nearest  Sea  Grant  Program 
or  directly  to  the  Program  Manager  at 
the  National  Sea  Grant  Office.  The 
addresses  of  the  Sea  Grant  College 
Program  directors  may  be  foimd  on  Sea 
Grant's  home  page  (http:// 
www.mdsg.umd.edu/NSGO/index.html) 
or  may  also  be  obtained  by  contacting 
the  Program  Manager  at  he  National  Sea 
Grant  Office  (see  below). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Vijay  G.  Panchang,  Program  Manager, 
National  Sea  Grant  College  Program, 
R/SG,  NOAA,  1315  East-West  Highway. 
Silver  Spring,  MD  20910.  Tel.  (301) 
713-2435  ext.  142;  e-mail: 
Vijay.Panchang@noaa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  Progam  Authority 

Authority:  33  U.S.C.  1121-1131. 

Catalog  of  Federal  Domestic  Assistance 
Number:  11.417,  Sea  Grant  Support. 

n.  Program  Description 

Background 

The  ocean  environment  has 
traditionally  provided  an  abundance  of 
economic  opportunities  over  a  wide 
spectrum  of  activities.  As  a  result  of 
growing  population  pressures,  the 
demands  to  maintain  a  sustainable  and 
healthy  environment,  and  ongoing 
scientific  advancements,  the  economic 
potential  afforded  by  the  marine 
environment  may  be  expected  to 
increase.  On  the  other  hand, 
globalization  has  put  unprecedented 
demands  on  US  industry  for  innovation 
and  the  development  of  new 
technologies.  Economic  competitiveness 
can  be  fostered  by  creating 
opportunities  for  collaboration  between 
industrial  and  academic  scientists  and 
engineers,  as  well  as  by  supporting  post- 
fimdamental  work  to  accelerate  the 
conversion  of  academic  research  into 
products  with  commercial  value. 

The  "National  Sea  Grant  College 
Program  Reauthorization  Act  of  1997" 
(33  U.S.C.  1121-1131)  calls  upon  the 
National  Sea  Grant  College  Program  (Sea 
Grant)  to  foster  economic 
competitiveness,  invest  in  technology 
transfer,  and  create  partnerships 
between  the  Federal  Government  and 
universities,  private  industry,  and  other 
agencies  in  the  development  and 
utilization  of  marine  resoiut:es.  To  meet 
these  objectives.  Sea  Grant's  technology 
program  is  meant  to  serve  as  a  catalyst 
for  scientific  entrepreneurship  and 
technology  transfer  and  thereby  enhance 
commerce.  With  at  least  one-third  of  the 
total  cost  provided  as  required  matching 
funds  by  the  grantee,  Sea  Grants  expects 
to  provide  federal  support  of 
approximately  $950,000  to  support  new 
projects  in  2001.  Projects  selected  for 
funding  will  be  limited  to  18  months 
duration  and  $150,000  of  federal 
contributions. 

Program  Goals 

To  conduct  focused  projects  that  can 
lead  to  the  development  of  marine  and 
Great  Lakes  related  technological 
innovations  and  their  acceptance  in  the 
marketplace  (both  in  the  US  and 
abroad);  to  increase  interactions 
between  the  nation's  academic  scientists 
and  engineers  and  their  industrial 
counterparts;  to  stimulate  Sea  Grant's 
research  and  development  activities  in 


the  physical  sciences  and  engineering; 
to  accelerate  the  transfer  of  research- 
based  marine  science  from  universities 
to  new  technologies  in  industry;  to 
provide  a  mechanism  for  industry  to 
influence  Sea  Grant  research  priorities 
and  solve  problems  of  importance  to 
industry;  and  to  forge  long-term 
relationships  between  Sea  Grant 
colleges  and  industrial  firms. 

Funding  Priorities 

The  Sea  Grant  technology  program 
provides  support  for  applied  research 
and  development  projects  that 
ultimately  facilitate  the  transfer  of  new 
products  and  processes  that  pertain  to 
the  development  of  marine 
technologies,  including  cost  reductions 
for  processes  and  product  safety.  In  a 
true  partnership  that  benefits  national  or 
regional  economies,  industrial 
cooperation  in  academic  research  and 
development  efforts  could  be  expected 
and  such  cooperation  should  be  sought. 
University  faculty  are  the  major  source 
for  identifying  potential  industrial 
collaborators  and  suitable  research 
topics.  However,  other  sources  can  be 
used  to  identify  potential  indiistrial 
partners  or  user  groups,  such  as  the  Sea 
Grant  Marine  Extension  Program, 
university  industrial  relations  offices, 
and  the  Sea  Grant  Review  Panel.  Sea 
Grant  directors  are  encouraged  to  use  a 
variety  of  sources  in  building  successful 
partnerships  with  industry  or  other  user 
groups. 

Several  types  of  projects  will  be 
considered  under  this  announcement. 
These  include,  for  example,  the 
following: 

(1)  Additional  developmental  work 
that  can  accelerate  the  transition  of 
academic  research  to  maketplace 
acceptance  or  practice.  For  example, 
pilot-scale  testing  of  technologies 
developed  in  academia  may  be 
necessary  to  establish  economic 
feasibility.  A  private  sector  partner  may 
or  may  not  be  identified.  (If  the  work 
has  imminent  commercial  implications 
and  an  industrial  partner  is  involved, 
the  partner  is  encouraged  to  provide 
matching  funds.) 

(2)  A  project  which  does  not  lead  to 
a  commercializable  product  per  se,  but 
is  of  mutual  benefit  to  industry  and 
academia.  For  example,  if  an  industry 
sector  anticipates  future  trends  either 
due  to  market  forces  or  government 
regulations,  it  may  wish  to  prepare  for 
them  by  developing  technologies  with 
help  from  academia.  If  there  is  actual 
transfer  of  technologies  to  industry,  then 
participation  by  an  industrial  partner 
may  be  appropriate. 


(3)  Technology  transfer  or 
demonstration  projects  and  workshops/ 
fonmis  given  by  academic  researchers 
and  mainly  targeted  to  industry, 
involving  registration  or  other  fees  paid 
by  industry  which  can  constitute 
industrial  match. 

(4)  Technology  transfer  to  user  groups 
in  government  or  other  agencies  that 
enhances  cost-effectiveness  of 
operations. 

(Proposals  that  will  be  considered  under 
this  announcement  are  not  limited  to 
the  above  types  of  projects,  which  are 
given  by  way  of  example  only.) 

This  announcement  is  intended  to 
stimulate  Sea  Grant  developments  in  the 
physical  sciences  and  engineering.  (See 
the  Long  Range  Plan  on  Sea  Grant's 
home  page  or  that  of  the  nearest  Sea 
Grant  College  Program).  Examples  of 
possible  project  areas  include: 

1.  Improved  ocean  observation 
technology  and  data  management 
systems  pertaining  to  a  "digital  ocean", 
including  predictive  models  of  coastal/ 
shoreline/basin  ocean/lake  circulation 
and  sensors  for  currents/tides,  marine 
contamination  and  water  quality, 
storms/winds/waves,  and  other  natural 
chemical/physical  properties. 

2.  Marine  weather  prediction 
techniques  for  users  in  coastal  regions. 

3.  Determining  the  extent  and 
implications  of  shoreline  erosion  and 
developing  new  solutions  (including 
social  science  approaches). 

4.  Sea  level  issues  such  as  rise/fall, 
hazard  analysis,  etc. 

5.  Harbor /channel  problems  such  as 
management  for  commercial,  public, 
and  private/recreational  uses  as  well  as 
engineering  design  and  operations  [e.g. 
improved  techniques  for  dredging  and 
spoil  analysis/distribution,  "intelligent" 
waterways  and  enhanced  navigability, 
etc). 

6.  Improved  wastewater  treatment 
technologies  to  reduce  coastal 
contamination. 

7.  Vessel  design. 

8.  Life  rait/lifesaving/rescue 
communications  devices. 

9.  Material  science  in  relation  to  the 
marine  environment  for  structtu«s. 
vessels,  antifouling  products,  etc. 

10.  Progranmiable  online  robotic 
submersibles  for  marine  observations. 

11.  Improvements  in  land  use 
practice,  watershed  management,  smart 
growth,  risk  analysis,  etc. 

The  above  list  is  not  intended  to  be 
restrictive  and  projects  covering  other 
topics  in  the  physical  sciences  and 
engineering  are  welcome.  A  match  equal 
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to  at  least  one-half  of  the  federal 
contribution  is  required  for  all 
proposals. 

m.  Eligibiiity 

Proposals  may  be  submitted  by 
individuals,  public  or  private 
corporations,  partnerships,  or  other 
associations  or  entities  (including 
institutions  of  higher  education, 
institutes,  or  non-Federal  laboratories), 
or  any  State,  political  subdivision  of  a 
State,  or  agency  or  officer  thereof. 

IV  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  for  support  under  the  Sea 
Grant  Technology  Program  are: 

A.  Importance  of  the  problem  and  the 
benefits  expected  to  the  nation  due  to 
the  advancement  of  technology  (30%). 

B.  Appropriateness  of  methodologies 
to  be  used  (30%). 

C.  Potential  for  technology  transfisr  to 
user  groups  such  as  industry  and/or  for 
enhanced  economic  value.  Participation 
(especially  matching  contributions)  by 
an  industrial  partner  or  other  user 
groups  will  be  viewed  favorably  (30%). 

D.  Qualifications  of  project 
participants  (10%). 

V.  Selection  Procedures 

Preliminary  proposals  will  be 
reviewed  at  the  National  Sea  Grants 
Office  (NSGO)  by  a  panel  composed  of 
individuals  from  the  federal  government 
with  expertise  in  industry/academic 
interactions  and/or  academia  and 
industry. 

The  panel  will  be  asked  to  assess  each 
preliminary  proposal  based  on  the 
importance  of  the  technology  to  the 
nation,  the  potential  for  technology 
transfer  to  user  groups  and/or  enhanced 
economic  value,  and  the  qualifications 
of  project  participants  bora  the 
viewpoint  of  the  project.  The  panel  will 
make  individual  recommendations  to 
the  DirectOT  of  the  NSGO  regarding 
which  preliminary  proposals  may  be 
suitable  for  further  consideration.  On 
the  basis  of  the  panel's 
recommmdaticHis,  the  Director  of  the 
NSGO  will  advise  proposers  whether  or 
not  the  submission  of  full  proposals  is 
encouraged.  Invitation  to  submit  a  full 
proposal  does  not  constitute  an 
indicati(m  that  the  proposal  will  be 
funded.  Interested  parties  who  are  not 
invited  to  submit  full  proposals  will  not 
be  precluded  from  submitting  full 
proposals  if  they  have  submitted  a 
preliminary  proposal  in  accordance 
with  the  procedures  described  below. 

Individual  state  Sea  Grant  Programs 
receiving  proposals  will  Conduct  the 
mail  peer  review  of  the  proposed 
projects  in  accordance  with  the 


Evaluation  Criteria  listed  above. 
Complete  proposals  and  copies  of  the 
mail  reviews  will  then  be  sent  by  the 
state  Sea  Grant  programs  to  the  National 
Sea  Grant  Office.  The  National  Sea 
Grant  Office  will  conduct  mail  reviews 
for  proposals  submitted  directly  to  it  by 
institutions  not  in  Sea  Grant  states.  The 
proposals  will  be  ranked  in  accordance 
with  the  assigned  weights  of  the  above 
evaluation  criteria  by  an  independent 
peer  review  panel  consisting  of 
government,  academic,  and  industry 
experts.  These  panel  members  will 
provide  individual  evaluations  on  each 
proposal;  thus  there  will  be  no 
consensus  advice. 

Their  recommendations  and 
evaluations  will  be  considered  by  the 
National  Sea  Grant  Office  in  the  final 
selection.  Only  those  proposals  awarded 
a  minimum  score  of  50%  by  the  panel 
will  be  eligible  for  funding.  For  those 
proposals,  the  National  Sea  Grant  Office 
will:  (a)  Ascertain  which  proposals  best 
meet  the  program  goals  (stated  in 
Section  11),  and  do  not  substantially 
duplicate  other  projects  that  are 
currently  funded  or  are  approved  for 
funding  by  NOAA  and  other  federal 
agencies,  hence,  awards  may  not 
necessarily  be  made  to  the  highest- 
scored  proposals;  (b)  select  the 
proposals  to  be  funded;  (c)  determine 
which  components  of  the  selected 
projects  will  be  funded;  (d)  determine 
the  total  duration  of  funding  for  each 
proposal;  and  (e)  determine  the  amount 
of  funds  available  for  each  proposal. 

Investigators  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  prior 
to  final  approval  of  the  award. 
Subsequent  grant  administration 
procedures  will  be  in  accordance  with 
current  NOAA  grants  procedures.  A 
summary  statement  of  the  scientific 
review  by  the  peer  panel  will  be 
provided  to  each  applicant. 

VL  iBstnictioBS  Cm-  ApplicatioD 

Timetable 

February  15,  2001.  5  pm  (local  time) — 
Preliminary  proposals  due  at  state  Sea 
Grant  Program,  or  at  NSGO  if 
application  is  being  submitted  by  a  non 
Sea  Grant  College  Program. 

February  20,  2001,  5  pm  (local  time) — 
Preliminary  proposals  received  at  state 
Sea  Grant  Programs  due  at  NSGO. 

April  24,  2001,  5  pm  (local  time)— 
Full  proposals  due  at  state  Sea  Grant 
Program,  or  at  NSGO  if  application  is 
being  submitted  by  a  non  Sea  Oant 
College  Program. 

May  1,  2001.  5  pm  Gocal  time)— Fidl 
proposals  received  at  state  Sea  Grant 
Programs  due  at  NSGO. 


October  1.  2001  (approximate) — 
Funds  awarded  to  selected  recipients; 
projects  begin. 

General  Guidelines 

Interested  parties  must  submit 
applications  (preliminary  proposals, 
and  if  invited,  a  full  proposals)  as 
follows.  Applications  originating  in  one 
of  the  29  Sea  Grant  states  must  be 
submitted  to  the  state's  Sea  Grant 
College  Program,  who  will  submit  the 
final  grant  application  to  the  National 
Sea  Grant  Office.  Applications 
originating  in  a  state  with  no  Sea  Grant 
College  Program  may  be  submitted  to 
the  nearest  state  Sea  Grant  College 
Program  wUl  then  submit  the  final  grant 
application  to  the  National  Sea  Grant 
Office,  or  the  application  may  be 
submitted  directly  to  the  National  Sea 
Grant  Office.  Applications  may  be  made 
for  a  grant  to  support  up  to  two-thirds 
of  the  total  budget.  The  project  can  be 
for  a  maximum  of  18  months  duration. 
No  more  than  $150,000  of  federal  funds 
may  be  requested  for  the  project. 
Allocation  of  matching  funds,  equal  to 
at  least  half  the  federal  request,  must  be 
specified  in  the  budget. 

What  to  Submit 

Preliminary  Proposal  Guidelines 

To  prevent  the  expenditxires  of  effort 
that  may  not  be  successful,  proposers 
must  first  submit  preliminary  proposals. 
Preliminary  proposals  must  be  single-  or 
double-spaced,  typewritten  in  at  least  at 
10-point  font,  and  printed  on  metric  A4 
(210  mm  X  297  mm)  or  8V2"  x  11'  paper. 
The  foUowing  information  should  be 
included: 

(1)  Signed  Title  Page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  should  clearly  identify 
the  program  area  being  addressed  by 
starting  the  project  title  with  "Sea  Grant 
Technology  Program."  Principal 
Investigators  and  collaborators  should 
be  identified  by  affiliation  and  contact 
information.  The  total  amount  of 
Federal  funds  and  matching  funds  being 
requested  should  be  listed,  as  well  as 
the  source  fo  the  matching  funds. 
Preliminary  proposals  must  include 
matching  fimds  equivalent  to  at  least 
50%  of  the  Federal  funds  requested. 

(2)  A  concise  (2-page  limit) 
description  of  th6  project  that  addresses 
the  foUowing  questions:  What 
technology  will  be  developed?  How  is  it 
important  to  the  nation?  What 
fundamental  work  has  been  done  that 
allows  advancement  of  this  technology 
to  a  more  appUed  level?  What  are  the 
anticipated  economic  benefits? 
Proposers  should  consult  the  Evaluation 
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Criteria  for  additional  guidance  in 
preparing  the  preliminary  proposals. 

(3)  Resumes  (1-page  limit)  ot  the 
Principal  Investigators. 

(4)  Proposers  are  encouraged  (but  not 
required)  to  include  a  separate  page 
suggesting  reviewers  that  the  proposers 
believe  are  especially  well-qualified  to 
review  the  proposal.  Proposers  may  also 
designate  persons  they  would  prefer  not 
review  the  proposal,  indicating  why. 
These  suggestions  will  be  considered 
during  the  review  process. 

Three  copies  of  the  preliminary 
proposals  must  be  submitted  to  the 
nearest  state  Sea  Grant  Program  Director 
or  to  the  NSGO  Program  Manger  (as 
explained  in  "General  Guidelines") 
before  5  pm  (local  time)  on  February  15, 
2001.  Preliminary  proposals  received  at 
the  state  Sea  Grant  Program  offices  must 
be  forwarded  by  the  Sea  Grant 
Programs,  along  with  a  cover  letter,  to 
Dr.  Vijay  Panchang,  Program  Manger,  at 
I  the  address  below  so  as  to  reach  the 
National  Sea  Grant  Office  (NSGO)  on  or 
before  5  pm  on  February  20,  2001.  No 
institutional  signatures  or  federal 
government  forms  are  needed  while 
submitting  preliminary  proposals. 

Full  Proposal  Guidelines 

All  pages  should  be  single-  or  double- 
spaced,  typewritten  in  at  least  a  10- 
point  font,  and  printed  on  metric  A4 
(210  mm  X  297  mm)  or  SVz"  x  11"  paper. 
Each  full  proposal  should  include  the 
items  listed  below.  Brevity  will  assist 
reviewers  and  program  staff  in  dealing 
effectively  with  proposals.  Therefore. 
the  Project  Description  may  not  exceed 
15  pages.  Tables  and  visual  materials, 
including  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  included  in  the  15- 
page  limitation;  literature  citations  are 
not  included  in  the  15-page  limitation. 
Conformance  to  the  15-page  limitation 
will  be  strictly  enforced.  All  information 
needed  for  review  of  the  proposal 
should  be  included  in  the  main  text;  no 
appendices  are  permitted. 

(1)  Signed  Title  Page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  the  program  area  being 
addressed  by  starting  the  project  title 
with  "Sea  Grant  Technology  Program." 
The  Principal  Investigator  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number  and 
address.  The  total  amount  of  Federal 
funds  and  matching  funds  being 
requested  should  be  listed. 

(2)  Project  Summary:  This 
information  is  very  important.  Prior  to 
attending  the  peer  review  panel 


meetings,  some  of  the  panelists  may 
read  only  the  project  summary. 
Therefore,  it  is  critical  that  the  project 
siunmary  accurately  describe  the 
research  being  proposed  and  convey  all 
essential  elements  of  the  research.  The 
project  siunmary  should  include:  1 . 
Title:  Use  the  exact  title  as  it  appears  in 
the  rest  of  the  application.  2. 
Investigators:  List  the  names  and 
affiliations  of  each  investigator  who  will 
significantly  contribute  to  the  project. 
Start  with  the  Principal  Investigator.  3. 
Funding  request  for  each  year  of  the 
project,  including  matching  funds  if 
appropriate.  4.  Project  Period:  Start  and 
completion  dates.  Proposals  should 
request  a  start  date  of  October  1 .  2001 . 
5.  Project  Summary:  This  should 
include  the  rationale  for  the  project,  the 
scientific  or  technical  objectives  and/or 
hypotheses  to  be  tested,  and  a  brief 
summary  of  work  to  be  completed. 
(3)  Project  Description  (15-page  limit): 

(a)  Introduction/Background/ 
Justification:  Subjects  that  the 
investigator(s)  may  wish  to  include  in 
this  section  are:  (i)  Previous 
fundamental  research  and  a  description 
of  what  additional  work  is  needed  to 
enhance  the  economic  value  of  this 
fundamental  work;  (ii)  contributions 
that  the  study  will  make  to  the 
particular  discipline  or  subject  area;  and 
(iii)  significance  of  the  proposed 
technology  to  the  region  and  nation. 

(b)  Research  or  Technical  Plan:  (i) 
Objectives  to  be  achieved,  hypotheses  to 
be  tested;  (ii)  Experimental  design  and 
statistical  analysis  to  be  used;  (iii)  Plan 
of  work,  detailed  methodology, 
collaboration  with  industry  or  other 
user  groups  (if  appropriate),  and  a 
timetable  for  project  activities;  and  (iv) 
Role  of  project  personnel. 

(c)  Output/ Anticipated  Economic 
Benefits:  This  may  be  measiu^d,  for 
example,  by  patents  or  licenses; 
conmiercializable  new  products  (e.g. 
products  used  in  or  obtained  frova. 
marine  engineering  operations, 
computer  models  for  simulation  of 
marine  processes,  etc.);  process 
improvements  (e.g.  harbor  design  or 
dredging  procedures,  biochemical 
engineering,  etc.);  corporate  investments 
in  academic  research  efi^orts;  private 
sector  job  opportunities  for  students 
involved  in  the  project. 

(d)  Coordination  with  other  Program 
Elements:  Describe  any  coordination 
with  other  agency  programs  or  ongoing 
research  efforts.  Describe  any  other 
proposals  that  are  essential  to  the 
success  of  this  proposal. 

(e)  References  and  Literature 
Citations:  Should  be  included  but  will 
not  be  counted  in  the  15  page  project 
description  limit. 


(4)  Budget  and  Budget  Justification: 
There  should  be  one  cumulative  budget 
for  the  entire  project  period.  Applicants 
are  encouraged  to  use  the  Sea  Grant 
Budget  Form  90-4,  but  may  use  their 
ovra  form  as  long  as  it  provides  the 
same  information  as  the  Sea  Grant  form. 
Subcontracts  should  have  a  separate 
budget  page.  Matching  funds  must  be 
indicated;  failure  to  provide  adequate 
matching  funds  will  result  in  the 
proposal  being  rejected  without  review. 
The  budget  should  include  a  separate 
budget  justification  page  that  itemizes 
all  budget  items  in  sufficient  detail  to 
enable  reviewers  to  evaluate  the 
appropriateness  of  the  funding 
requested.  Please  pay  special  attention 
to  any  travel,  supply  or  equipment 
budgets  and  provide  details.  Regardless 
of  any  approved  indirect  cost  rate 
applicable  to  the  award,  the  maximum 
dollar  amount  of  allocable  indirect  costs 
for  which  the  Department  of  Commerce 
will  reimburse  the  Recipient  shall  be  the 
lesser  of:  (a)  The  Federd  share  of  the 
total  allocable  indirect  costs  of  the 
award  based  on  the  negotiated  rate  with 
the  cognizant  Federal  agency  as 
established  by  audit  or  negotiation;  or 
(b)  The  line  item  amoimt  for  the  Federal 
share  of  indirect  costs  contained  in  the 
approved  budget  of  the  award. 

l5)  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  current  and  pending  Federal  support 
for  ongoing  projects  and  proposals, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  The  proposed 
project  and  all  other  projects  or 
activities  using  Federal  assistance  and 
requiring  a  portion  of  time  of  the 
principal  investigator  or  other  senior 
personnel  should  be  included.  The 
relationship  between  the  proposed 
project  and  these  other  projects  should 
be  described,  and  the  number  of  peraon- 
months  per  year  to  be  devoted  to  the 
projects  must  be  stated. 

(6)  Vitae  (2  pages  maximum  per 
investigator). 

(7)  Letter  of  commitment  from  any 
industrial  partner,  if  appropriate. 

(8)  A  brief  (one-page)  description  of 
the  collaborating  industrial  firm,  if 
appropriate. 

(9)  Standard  Application  Forms: 
Applicants  may  obtain  all  required 
application  forms  through  the  World 
wide  Web  at  http:// 
www.mdsg.imid.edu/NSGO/research/ 
rfp/index.html,  from  the  state  Sea  Grant 
Programs  or  from  Dr.  Vijay  Panchang  at 
the  National  Sea  Grant  Office  (phone: 
301-713-2435  xl42  or  e-mail: 
vijay.panchang@noaa.gov).  The 
following  forms  must  be  included: 

(a)  Standard  Forms  424,  Applications 
for  Federal  Assistance.  424A.  Budget 
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Information — Non-Construction 
Programs;  and  424B.  Assurances — Non- 
Construction  Programs,  (Rev  4-88). 
Applications  should  clearly  identify  the 
program  area  being  addressed  by 
starting  the  project  title  with  either  as 
appropriate.  Please  note  that  both  the 
Principal  Investigator  and  an 
administrative  contact  should  be 
identified  in  Section  5  of  the  SF424.  For 
section  10,  applicants  should  enter 
"11.417"  for  the  CFDA  Number  and 
"Sea  Grant  Support"  for  the  title.  The 
form  must  contain  the  original  signature 
of  an  authorized  representative  of  the 
applying  institution. 

(b)  Primary  AppUcant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(i)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  105) 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(ii)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
f,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(iii)  Anti-Lobbying.  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000;  and 

(iv)  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(c)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 


and  disclosiue  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce  (DOC). 
SF-LLL  submitted  by  any  tier  recipient 
or  subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
documents. 

Vn.  How  to  Submit 

Preliminary  proposals  and  proposals 
must  be  submitted  to  the  state  Sea  Grant 
Programs  or  to  the  NSGO  according  to 
the  schedule  outlined  above  (See 
ADDRESSES  and  "Timetable").  Although 
investigators  are  not  required  to  submit 
more  than  3  copies  of  either 
preproposals  or  full  proposals,  the 
normal  review  process  requires  10 
copies.  Investigators  are  encouraged  to 
submit  sufBcient  copies  for  the  full 
review  process  if  they  wish  all 
reviewers  to  receive  color,  unusually 
sized  (not  8.5  x  111.  or  otherwise 
imusual  materials  submitted  as  part  of 
the  proposal.  Only  three  copies  of  the 
Federally  required  forms  are  needed. 
The  addresses  of  the  Sea  Grant  College 
Program  directors  may  be  found  on  Sea 
Grant's  World  Wide  Web  home  page 
(http://www.mdsg.umb.edu/NSGO/ 
index.html)  or  may  also  be  obtained  by 
contacting  the  Program  Manager,  Dr. 
Vijay  Panchang,  at  the  National  Sea 
Grant  Office  (phone:  301-713-2435 
xl42  or  e-mail:  vijay.panchangd 
noaa.gov).  Preproposals  and  proposals 
sent  to  the  National  Sea  Grant  Office 
should  be  addressed  to:  National  Sea 
Grant  Office,  R/SG,  Attn:  Sea  Grant 
Technology  Program  Coordinator, 
NOAA,  Room  11828.  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
(phone  301-713-2435  for  express  mail 
applications). 

Applications  received  after  the 
deadline  and  applications  that  deviate 
from  the  format  described  above  will  be 
returned  to  the  sender  without  review. 
Facsimile  transmissions  and  electronic 
mail  submission  of  applications  will  not 
be  accepted. 

VnL  Other  Requirements 

(A)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  (DOC) 
policies,  regulations,  and  procediues 
applicable  to  Federal  financial 
assistance  awards. 

(B)  Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(C)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  awaid  being 


made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

(D)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

(E)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

(1)  The  delinquent  account  is  paid  in 
fiill. 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(3)  Other  arrangements  satisfactory  to 
DOC  are  made. 

(F)  Name  Check  Review — All  non- 
profit and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjiuy.  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

(G)  False  Statements — A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
groimds  for  possible  pimishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

(H)  Intergovernmental  Review — 
Applications  for  support  from  the 
National  Sea  Grant  College  Program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
ProB 


(I)  Piirchase  of  American-Made 
Equipment  and  Products — Applicants 
are  hereby  notified  that  they  will  be 
encouraged  to  the  greatest  extend 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  the  program. 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  piuposes  of  E.O. 
12866. 
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This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  Sea 
Grant  Project  Summary  Form  and  the 
Sea  Grant  Budget  Form  have  been 
approved  under  Office  of  Management 
and  Budget  (OMB)  Control  Number 
0648-0362,  with  estimated  times  per 
response  of  20  and  15  minutes 
respectively.  The  use  of  Standard  Forms 
424.  424A.  424B.  and  SF-LLL  have  been 
approved  by  OMB  under  the  respective 
control  numbers  0348-0043. 0348-0044. 
0348-0040.  and  0348-0046.  The 
response  time  estimates  above  include 
the  time  for  reviewing  instructions, 
searching  existing  data  soiut:es, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  on  these  estimates  or  any 
other  aspect  of  these  collections  to 
National  Sea  Grant  Office/NOAA,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject. to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  |anuary  4.  2001. 
David  L.  Evans, 

Assistant  Administrator.  Office  of  Oceanic 
and  Atmospheric  Research.  National  Oceanic 
and  Atmospheric  Administration. 
(PR  Doc.  01-562  Filed  1-8-01;  8:45  am) 

BILLING  COM  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

Unltad  States  Patent  and  Trademark 
Office 

RIN  0651-AB30 

Establishment  of  a  Database 
Containing  the  Official  Insignia  of 
Federally  Recognized  Native  American 
Tribes 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  proposing 
to  create  and  maintain  a  database  of  the 
official  insignia  of  federally  and  state- 
recognized  Native  American  tribes.  The 
USPTO  seeks  comments  on  its  proposed 


method  for  creating  and  maintaining 
this  database. 
DATES:  Comment  Deadline  Date:  To 
ensure  consideration,  written  comments 
must  be  received  on  or  before  February 
8,  2001.  No  public  hearing  will  be  held. 
ADDRESSES:  Comments  should  be  sent 
by  electronic  mail  message  over  the 
Internet  addressed  to: 
tribal.insignia@uspto.gov.  Comments 
may  also  be  submitted  by  n^ail 
addressed  to:  Box  Comments — 
Trademarks,  Commissioner  for 
Trademarks,  Washington,  DC  20231;  or 
by  facsimile  to  (703)  308-9285,  marked 
to  the  attention  of  Ari  Leifinan. 

The  comments  will  be  available  for 
public  inspection  at  the  Office  of  the 
Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Room  lOBlO.  Arlington, 
Virginia.  22202  and  will  be  posted  at  the 
USPTO's  web  site  (address:  http:// 
www.uspto.gov).  All  comments  will  be 
available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT:  Ari 
Leifman  by  telephone  at  (703)  308- 
8900,  or  by  mail  addressed  to:  Box 
Comment  Trademarks,  Commissioner 
for  Trademarks,  Washington,  DC  20231. 
or  by  facsimile  to  (703)  872-9285, 
marked  to  the  attention  of  Ari  Leifman. 
SUPPLEMENTARY  INFORMATION: 
Trademark  Law  Treaty  Implementation 
Act,  Pub.  L.  105-330,  §  302. 112  Stat. 
S071  (1998)  required  the  USPTO  to 
study  issues  siurounding  the  protection 
of  the  official  insignia  of  federally  and 
state-recognized  Native  American  tribes. 
The  study  was  conducted,  and  a  report 
was  presented  to  the  Chairman  of  the 
Committee  on  the  Judiciary  of  the 
Senate  and  to  the  Chairman  of  the 
Committee  on  the  Judiciary  of  the  House 
of  Representatives  on  November  30, 

1999. 

One  of  the  recommendations  in  the 
report  was  that  the  USPTO  create  and 
maintain  an  accurate  and 
comprehensive  database  of  the  official 
insignia  of  Native  American  tribes. 

The  USPTO  proposes  to  create  such  a 
database  and  seeks  comments  on  the 
proposed  method.  If  the  comments 
received  include  a  suggestion  for  a 
better  method  for  creating  and 
maintaining  the  database,  the  USPTO 
will  publish  a  proposal  describing  this 
method  and  requesting  further 
comments.  Otherwise,  the  USPTO  will 
publish  an  announcement  that  finalizes 
the  procedures  described  in  the  present 
notice. 

Proposed  Procedures 

All  requests  to  enter  an  official 
insignia  of  a  Native  American  tribe  into 
the  USPTO  database  must  be  in  writing, 
addressed  to  the  Commissioner  for 


Trademarks,  and  must  include  the 
following: 

(1)  A  depiction  of  the  insignia.  If  the 
insignia  consists  of  a  word,  this  word 
should  be  typed  in  upper-case  letters.  If 
the  insignia  consists  of  a  design,  or  a 
combination  of  a  word  or  words  and  a 
design,  the  depiction  of  the  insignia 
should  not  be  larger  th'an  4  inches  by  4 
inches  (10.3  cm.  by  10.3  cm.).  The 
depiction  of  the  insignia  should  be 
placed  at  or  near  the  center  of  a  sheet 
of  white  paper  8  to  8  V2  inches  (20.3  to 
21.6  cm.)  wide  and  11  inches  (27.9  cm.) 
long.  The  paper  should  have  a  heading 
that  includes  the  name  of  the  tribe  and 
the  address  for  correspondence. 

(2)  A  copy  of  the  tribal  resolution 
adopting  the  insignia  in  question  as  the 
official  insignia  of  the  tribe; 

(3)  A  statement,  signed  by  an  official 
with  authority  to  bind  the  tribe, 
confirming  that  the  insignia  included 
with  the  request  is  identical  to  the 
official  insignia  adopted  by  tribal 
resolution;  and 

(4)  For  all  entities  not  recognized  as 
Native  American  tribes  by  the  Bureau  of 
Indian  Affairs  (BIA),  either  (a)  a 
document  issued  by  a  state  official  that 
evidences  the  state's  determination  that 
the  entity  is  a  Native  American  tribe,  or 
(b)  a  citation  to  a  state  statute  that 
designates  the  entity  as  a  Native 
American  tribe. 


The  request  should  be  sent  by 
facsimile  to  (703)  872-9192.  or  mailed 
to  a  United  States  Postal  Service 
mailbox  that  the  Office  will  identify  at 
a  later  date. 

The  USPTO  will  record  any  official 
insignia  of  a  Native  American  tribe 
submitted  in  the  above  manner,  if  the 
Commissioner  determines  that  the 
entity  that  submitted  the  request  is  a 
Native  American  tribe  recognized  by  the 
Federal  Government  or  by  one  or  more 
state  governments. 

The  Commissioner  will  determine 
whether  or  not  the  entity  that  submitted 
the  request  is  a  federally  recognized 
Native  American  tribe  by  consulting  the 
list  of  Native  American  tribes 
maintained  by  the  BIA. 

If  an  entity  that  seeks  recordal  of  its 
insignia  wishes  to  demonstrate  that  it  is 
a  state-recognized  Native  American  tribe 
rather  than  a  federally  recognized 
Native  American  tribe,  that  entity  must 
provide  the  Commissioner  with  either 
(1)  a  docvunent  issued  by  a  state  official 
that  evidences  the  state's  determination 
that  the  entity  is  a  Native  American 
tribe,  or  (2)  a  citation  to  a  state  statute 
that  designates  the  entity  as  a  Native 
American  tribe. 
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Legal  Significance  of  Recordal 

The  recordal  of  an  official  insignia  of 
a  Native  American  tribe  at  the  USFTO 
will  not  be  the  equivalent  of  registering 
that  insignia  as  a  trademark  pursuant  to 
15  U.S.C.  1051  et  seq.  Thus,  including 
an  insignia  in  the  USPTO's  database 
would  not  create  any  legal  presumption 
of  validity  or  priority,  and  none  of  the 
benefits  of  trademark  registration  will 
accrue  to  a  Native  American  tribe  whose 
insignia  may  be  recorded  pursuant  to 
this  notice. 

Acceptance  of  the  insignia  for 
recordal  will  not  be  a  determination  as 
to  whether  a  particular  insignia  for 
which  recordal  has  been  requested 
would  be  refused  registration  as  a 
trademark  pursuant  to  15  U.S.C.  1051  et 
seq.,  or  to  some  provision  of  Chapter  37 
of  the  Code  of  Federal  Regulations,  or  to 
any  requirement  of  the  USPTO. 

The  USPTO  will  use  the  official 
insignia  recorded  by  the  USPTO  as 
information  useful  in  the  examination  of 
certain  applications  for  registration  of 
trademarks  and  as  evidence  of  what  a 
federally  or  state-recognized  tribe 
considers  to  be  its  official  insignia. 

The  database  of  official  insignia  of 
Native  American  tribes  will  be 
included,  for  informational  purposes, 
within  the  USPTO's  database  of  material 
that  is  not  registered  but  is  searched  to 
make  determinations  regarding  the 
registrability  of  marks.  This  database  is 
available  at  the  USPTO's  web  site. 
Inclusion  of  official  insignia  in  this 
database  will  ensiu^  that  an  examining 
attorney,  who  is  searching  a  mark  that 
is  confiisingly  similar  to  an  official 
insignia  will  find  and  consider  the 
official  insignia  before  making  a 
determination  of  registrability. 

For  correspondence  pertaining  to  the 
database  of  official  insignia  of  Native 
American  tribes,  the  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office  has  waived  the 
requirement  of  37  CFR  1.1  that  all 
correspondence  intended  for  the  United 
States  Patent  and  Trademark  Office  be 
mailed  to  one  of  the  addresses  identified 
in  37  CFR  1.1. 

The  Office  has  determined  that  the 
proposed  establishment  of  the  database 
has  no  federalism  implications  affecting 
the  relationship  between  the  National 
Government  and  the  State  as  outlined  in 
Executive  Order  12612.  The  proposed 
database  conforms  with  Executive  Order 
12612. 


Dated:  December  21,  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
IFR  Doc.  01-594  Filed  1-8-01;  8:45  am] 
MJJNQ  CODE  3510-16-P 


DEPARTMENT  OF  ENERGY 

RelmbursMnent  for  Costs  of  Rsmsdlal 
Action  at  Activs  Uranium  and  Thorium 
Procsssing  Sitss 

AGENCY:  Office  of  Enviroimiental 
Management,  Department  of  Energy. 

ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement  in  fiscal  year  (FY)  2001. 

SUMMARY:  This  Notice  announces  the 
Department  of  Energy  (DOE)  acceptance 
of  claims  for  reimbursement. 
Approximately  $72  million  in  funds  for 
FY  2001  are  available  for  reimbursement 
of  certain  costs  of  remedial  action  at 
eligible  active  uranium  and  thoriimi 
processing  sites  pursuant  to  Title  X  of 
the  Energy  Policy  Act  of  1992.  In 
December  2000,  DOE  issued 
reimbursements  to  licensees  totaling 
approximately  $30  million  fi'om  the  FY 
2001  appropriations.  These 
reimbursements  eliminated  the  backlog 
of  licensees'  approved  unpaid  claim 
balances  for  claims  submitted  through 
FY  1999.  The  Department  will  make  a 
second  payment  by  April  30,  2001,  trom 
the  FY  2001  appropriations  on  approved 
FY  2000  claim  amounts. 

DATES:  The  closing  date  for  the 
submission  of  claims  in  FY  2001  is  May 
1,  2001.  These  claims  will  be  processed 
for  payment  by  April  30,  2002,  based  on 
the  aveiilability  of  funds  from 
congressional  appropriations. 
ADDRESSES:  Claims  should  be  forwarded 
by  certified  or  registered  mail,  return 
receipt  requested,  to  the  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division,  P.O.  Box  5400, 
Albuquerque,  NM  87185-5400,  or  by 
express  mail  to  the  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Environmental  Restoration  Division,  H 
and  Pennsylvania  Streets,  Albuquerque, 
NM  87116.  All  claims  should  be 
addressed  to  the  attention  of  Mr.  James 
B.  Coffey.  Two  copies  of  the  claim 
should  be  included  with  each 
submission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Messrs.  James  Coffey  (505-845-4026)  or 
Gil  Maldonado  (505-845-4035),  U.S. 
Department  of  Energy,  Albuquerque 


Operations  Office,  Environmental 
Restoration  Division. 
SUPPLEMENTARY  INFORMATION:  DOE 
published  a  final  rule  under  10  CFR  Part 
765  in  the  Federal  Register  on  May  23, 
1994,  (59  FR  26714)  to  carry  out  the 
requirements  of  Title  X  of  the  Energy 
Policy  Act  of  1992  (sections  1001-1004 
of  Pub.  L.  102-486,  42  U.S.C.  2296a  et 
seq.)  and  to  establish  the  procedures  for 
eligible  licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  DOE  to 
reimburse  eligible  uranium  and  thoriima 
licensees  for  certain  costs  of 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
incurred  by  licensees  at  active  uranium 
and  thorium  processing  sites  to 
remediate  byproduct  material  generated 
as  an  incident  of  sales  to  the  United 
States  Government.  To  be  reimbursable, 
costs  of  remedial  action  must  be  for 
work  which  is  necessary  to  comply  with 
applicable  requirements  of  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  pursuant  to  a 
discontinuance  agreement  imder  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  DOE  in  accordance  with 
10  CFR  Part  765.  Funds  for 
reimbursement  will  be  provided  from 
the  Uraniiun  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1341). 

Authority:  Section  1001-1004  of  Public 
Law  102-486,  106  Stat.  2776  (42  U.S.C. 
2296a  et  seq.]. 

Issued  in  Washington  D.C.  on  this  2nd  of 
January,  2001. 

David  E.  Mathes, 

Team  Leader,  Albuquerque/Nevada  Team, 
Small  Sites  Closure  Office,  Office  of  Site 
Closure. 

[FR  Doc.  01-588  Filed  1-8-01;  8:45  am) 

B4LUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
01-17;  Low  Dose  Radiation  Research 
Program!— Pilot  lAodallng  Projects 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 
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SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  aimoimces  its 
interest  in  receiving  applications  for 
research  that  supports  die  Low  Dose 
Radiation  Research  Program.  Research  is 
s(>ecifically  sought  for  pilot  projects  that 
involve  innovative  collaborations 
between  expoimentalists  and  modelers 
to: 

•  Model  the  mechanisms  of  key 
radiation-induced  biological  responses. 

•  To  describe  ot  identify  strategies  for 
developing  biologically-based  risk 
models  that  incorporate  information  on 
mechanisms  of  radiation-induced 
bicdogical  responses. 

Hie  Low  Dose  Radiation  Research 
Program  uses  modem  molecular  tools  to 
develop  a  bettw  scientific  basis  for 
understanding  exposures  and  risks  to 
humans  bom  low  dose  radiation  that 
am  be  used  to  achieve  acceptable  lev^ 
of  human,  healtii  protecticm  at  a 
reasonable  cost    > 
DATES:  Poteatial  appliamts  should 
submit  a  (we  page  preapplication 
referencing  Program  Notice  01-17  by 
4:30  p.m.  e.s.t.,  February  1,  2001. 
Receipt  of  preapplicatlons  sent  by  e- 
mail  will  be  acknowledged  by  a  return 
message.  An  email  response  to 
preapplicatlons  discussing  the  potential 
program  relevuice  of  a  formal 
application  generally  will  be 
communicated  by  February  8,  2001. 

The  deadline  for  receipt  of  formal 
applicaticms  is  4:30  p.m.,  e.s.t..  May  1, 
2001,  in  order  to  be  accepted  for  merit 
review  and  to  permit  timely 
consideration  for  award  in  FY  2001  and 
FY  2602. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-17,  should  be  sent 
by  E-mail  to 

joanne.corcorandscience.doe.gov. 
Preapplications  will  also  be  accepted  if 
mailed  to  the  following  address:  Ms. 
Joanne  Corcoran,  Office  of  Biological 
and  Environmental  Research,  SC-72, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290. 

Formal  applications,  referencing 
Program  Notice  01-17,  shoiUd  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64,  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  01-17.  This  address  also 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Eixpress,  commercial  mail  delivery 
service,  or  when  hand  carried  by  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  Thomassen,  telephone:  (301) 


903-9817,  E-mail: 
david.thomassen@science.doe.gov, 
Office  of  Biological  and  Environmental 
Research,  SC-72,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290.  The  full 
text  of  Program  Notice  01-17  is 
available  via  the  World  Wide  Web  using 
the  following  web  »te  address:  http:// 
www.sc.doe.gpv/production/gmnts/ 
grants.html. 

SUPPLEMENTARY  mFORMATKW:  Low  Dose 
Radiation  Research  Program 

Background  infcRmation  cm  the  Low 
Dose  Radiation  Research  Program  can  be 
found  in  the  research  program  plaa  at 
http-J/www.hwdose.org/iirdex.html.  A 
list  of  currently  funded  projects  can  be 
found  at  http://lowdose.a^/ 
researchJitml.  A  parallel  request  for 
research  applications  focused  on 
understanding  the  biologic^  respeases 
to  low  doses  of  low  LET  icMuzisg 
radiation  and  cm  genetic  factcHs 
influencing  those  responses  has  heea 
issued  (Office  of  Science  Notice  01-18). 

This  research  program  is  faced  with 
the  challenge  of  conducting  research 
that  can  be  used  to  inform  the 
development  of  futxire  radiation  risk 
policy.  Not  all  research  on  the  biological 
effects  of  low  doses  of  radiation  wiH  be 
equally  useful  for  the -development  of 
radiation  risk  policy  though  the  path 
from  basic  radiation  biology  reseiarch  to 
radiation  risk  policy  is  admittedly  not 
clear  at  this  time. 

Information  on  biological  responses  to 
low  doses  of  radiation  will  most  likely 
have  an  impact  on  radiation  risk  policy 
through  its  incorporation  into 
biologically-based  models  for  radiation 
risk.  Two  types  of  models  will  be 
important  in  efforts  to  incorporate 
results  from  current  low  dose  radiation 
research  into  radiation  risk  policy: 
mechanistic  models  and  biologically- 
based  risk  models. 

Mechanistic  models  are  defined  as 
mathematical  descriptions  of  the 
molecular  and  cellular  processes 
involved  in  biological  responses  to 
radiation.  One  goal  for  these  types  of 
models  will  be  to  develop  predictive 
capabilities  for  the  range  and  nature  of 
biological  responses  expected  in  a  given 
system  following  exposure  to  different 
doses  of  radiation.  The  ability  to 
extrapolate  between  different  levels  of 
biological  organization  (from  molecules 
to  cells  to  tissues  to  organisms]  and 
from  observations  in  vitro  to  biological 
responses  in  vivo  should  be  improved 
by  the  development  of  such  models. 

Biologically-based  risk  models  are 
defined  as  mathematical  constructs  of 
the  key  events  involved  in  the 
production  of  an  adverse  health  effect. 


e.g.,  cancer,  in  response  to  radi^ion 
across  a  range  of  doses  of  interest.  Such 
models  are  likely  to  describe  both 
continuous  and  probabilistic  variables 
that  range  from  key  moleailar 
probabilities  of  inducing  cell  death, 
replication  or  specific  gene  expression 
to  modifiers  of  responses  at  the  tissue 
level  or  even  at  the  level  of  the  entire 
engenism.  Mathematical  predictors  or 
estimators  of  radiation  risk  can  include 
both  epidemiological  and  experimental 
information.  One  likely  source  of  input 
for  the  development  and  use  of 
biologically-based  risk  models  is 
raechaaistic  models  for  radiatioa- 
induced  biological  re^onses.  For 
example,  if  a  mechanistic  model  for  the 
induction  of  a  by-stander  effect  by  low 
doses  of  radiaticm  existed,  information 
from  that  model  could,  in  theory,  serve 
as  a  direct  so\irce  of  information  cm  an 
"effective  radiation  dose"  in  a 
biologically-based  risk  modd. 

PUetPrayecti 

Pilot,  coIl^x>rative  research  projects 
we  requested  in  one  of  two  areas: 

•  Pilot  projects  to  model  the 
mechanisms  of  key  radiation-iaduced 
biol(^cal  responses. 

•  Pilot  projects  to  descri^  or  identify 
strategies  for  developing  biologically- 
based  risk  models  that  incorporate 
information  on  mechanisms  of 
radiation-induced  biological  responses. 

Projects  will  involve  research  teams 
that  include  both  laboratory-based 
scientists  and  scientists  whose  ex]}ertise 
is  in  the  development  or  use  of 
mathematical  models.  Projects  can  range 
from  active  research-modeling  efforts  to 
more  "think  tank"  type  efforts. 
Experimentalists  and  modelers  ue 
encouraged  to  interact  in  an  iterative 
process  of  experimentation  and 
modeling  to  generate  and  identify 
hypotheses,  data  and  both  experimental 
and  modeling  needs  that  then  drive  the 
"next  steps"  of  both  laboratory  and 
modeling  experiments.  Alternatively, 
experimentalists  and  modelers  could 
interact  to  identify  research  and 
modeling  needs  and  gaps  that  are 
barriers  to  the  development  of  true 
biologically-based  risk  models,  to 
develop  "what-if '  type  scenarios 
describing  how  different  types  of 
biological  data  could  and  would  be  used 
in  these  models  and  to  identify  new 
modeling  strategies  that  take  into 
account  a  broader  range  of  biological 
information  on  radiation  responses. 

Modeling  mechanisms  of  key 
radiation-induced  biological  responses. 
Mechanistic  models  can  and  should  be 
developed  for  a  range  of  biological 
responses  that  meet  the  Criteria  fw 
Selection  of  Biological  Respon 
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described  below.  This  portion  of  the 
program  has  two  goals:  (1)  To  develop 
models  that  have  the  potential  to  serve 
as  links  between  data  describing 
molecular  and  cellular  responses  to 
radiation  and  the  use  of  that  data  in 
biologically-based  risk  models;  and  (2) 
To  develop  predictive  capabilities  for 
the  range  and  nature  of  biological 
responses  expected  in  a  given  system 
following  exposure  to  diJBerent  doses  of 
radiation.  It  is  expected  that 
collaborations  in  this  area  will  involve 
an  iterative  process  of  experimentation, 
modeling,  experimentation,  etc.  Models 
of  experimental  data  should  be 
developed  and  used  to  make  predictions 
about  biological  responses  or  effects  that 
are  then  tested  experimentally. 

Description  or  identification  of 
strategies  to  develop  biologically-based 
risk  models  that  incorporate 
information  on  mechanisms  of 
radiation-induced  biological  responses. 
In  many  or  most  cases  there  may  be 
such  a  wide  gap  between  the  nature  of 
biological  data  and  the  state  of  risk 
models  that  it  is  premature,  if  not 
impossible,  to  begin  incorporating 
biological  data  into  these  models. 
Research  in  this  area  will  focus  more  on 
"think  tank"  types  of  activities  to 
identify  how  information  on  biological 
responses  to  low  doses  of  radiation 
could,  conceptually,  be  incorporated 
into  risk  models.  Investigators  should 
use  their  knowledge  of  biology  and 
modeling  to  develop  realistic  scenarios 
for  the  development  of  biologicaUy- 
based  risk  models  where  neither  current 
biological  information  nor  modeling 
capabilities  are  adequate  to  actually 
develop  these  models.  This  research 
will  follow  a  "what  if'  or  "if  only"  type 
of  approach  where  the  use  of 
theoretically  obtainable  but  currently 
unavailable  biological  data  is  described 
for  risk  models  that  have  not  yet  been 
developed.  These  pilot  activities  should 
have  as  their  goal  the  identification  of 
key  experiments  that  would  serve  to 
verify  key  hypotheses  that  are  generated 
or  the  preliminary  design  for 
incorporating  these  parameters  into 
biologically-based  risk  models. 
Researchers  might  organize  workshops 
to  obtain  some  of  the  information 
needed  to  carry  out  their  study.  Pilots  in 
this  area  will  ordinarily  be  limited  to  1- 
2  years.  Successful  or  promising  pilots 
will  be  eligible  for  additional  funds  to 
validate  key  hypotheses  or  to  expand 
the  scope  of  the  research  that  was 
originally  proposed.  It  is  not  the  intent 
of  this  solicitation  to  fund  the  complete 
development  of  new  biologically-based 
risk  models  that  incorporate  information 
on  mechanisms  of  radiation-induced 


biological  responses  since  it  is  our  belief 
that  it  is  prematiue  to  attempt  to 
develop  such  models  at  this  time. 

Criteria  for  Selection  of  Biological 
Responses 

It  is  our  belief  that  the  most  useful 
research  will  focus  on  biological 
responses  that  meet  each  of  the 
following  criteria.  The  biological 
responses  of  greatest  interest  for  this 
solicitation  include  bystander  effects, 
induction  of  genetic  instability  and 
adaptive  responses.  Applications 
proposing  the  use  of  additional 
biological  responses  will  be  considered 
only  if  the  biological  responses 
proposed  for  investigation  can  be 
reasonably  demonstrated  to  meet  the 
criteria  outlined  below. 

•  Are  known  to  be  induced  at  low 
doses  of  radiation. 

•  Have  the  potential  to  increase  or 
decrease  the  biological  effects  of 
radiation  if  they  occur  at  low  doses  of 
radiation. 

•  Have  the  potential  to  directly 
impact,  i.e.,  increase  or  decrease,  the 
subsequent  development  of  cancer  or 
other  harmful  health  impacts. 

•  Are  potentially  Quantifiable. 

•  Could,  potentially,  be  linked  to  the 
development  of  a  biologically-based 
model  for  radiation  risk. 

Alternatively,  a  biological  response  of 
interest  could  meet  all  of  the  above 
criteria  only  at  high  doses  but  may 
actually  not  be  induced  (not  simply 
imdetectable)  at  low  doses  of  radiation. 
Since  the  mechanisms  of  action  may  be 
different  after  high  versus  low  doses  of 
radiation,  such  studies  would  help 
define  these  mechanisms.  Defining  the 
unique  doses  where  these  mechanisms 
shift  is  important  for  comparing, 
imderstanding  and  modeling  biological 
responses  to  high  versus  low  doses  of 
radiation. 

Program  Funding 

It  is  anticipated  that  up  to  $750,000 
will  be  available  for  new  grant  awards 
diuing  FY  2001  and  FY  2002, 
contingent  upon  the  availability  of 
funds.  Multiple  year  funding  of  grant 
awards  is  expected,  and  is  also 
contingent  upon  the  availability  of 
appropriated  funds,  progress  of  the 
research,  and  continuing  program  need. 
It  is  expected  that  most  awards  will  be 
bom.  1  to  3  years  and  will  range  fitim 
$100,000  to  $250,000  per  year  (total 
costs). 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  universities, 
industry,  non-profit  organizations. 


federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  incorporate  cost 
sharing  and/or  consortia  wherever 
feasible. 

Preapplication 

A  preapplication  should  be 
submitted.  The  preapplication  should 
contain  a  title,  list  of  investigators, 
address,  telephone,  fex  and  E-mail 
address  of  the  Principal  Investigator, 
and  no  more  than  a  one  page  siunmary 
of  the  proposed  research,  including 
project  objectives  and  methods  of 
accomplishment.  Responses  to  the 
preapplications,  encouraging  or 
discouraging  formal  applications,  will 
generaUy  be  communicated  within  7 
days  of  receipt.  Notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach. 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  &ctors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  Department's 
programmatic  needs.  External  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Applications 

Note:  Please  Note  Critical  Infonnation 
Below  on  Page  Limits. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  foimd  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  Part  605.  Electronic  access 
to  the  Guide  and  required  forms  is  made 
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available  via  the  World  Wide  Web  at: 
,http://www.er.doe.gov/production/ 
grants/grants. html.  EKDE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  Project  Description  must  be  25 
pages  or  less,  exclusive  of  attachments. 
Applications  with  Project  Descriptions 
longer  than  25  pages  will  be  returned  to 
applicants  and  will  not  be  reviewed. 
The  application  must  contain  an 
abstract  or  project  summary,  letters  of 
intent  from  collaborators,  and  short 
curriculum  vitaes  consistent  with  NIH 
guidelines. 

Adherence  to  type  size  and  line 
spacing  requirements  is  necessary  for 
several  reasons.  No  applicants  should 
have  the  advantage,  or  by  using  small 
type,  of  providing  more  text  in  their 
applications.  Small  type  may  also  make 
it  difficult  for  reviewers  to  read  the 
application.  Applications  must  have  1- 
inch  margins  at  the  top,  bottom,  and  on 
each  side.  Type  sizes  must  be  10  point 
or  larger.  Line  spacing  is  at  the 
discretion  of  the  applicant  but  there 
must  be  no  more  than  6  lines  per 
vertical  inch  of  text.  Pages  should  be 
standard  8  V2"  x  11"  (or  metric  A4,  i.e., 
210  mm  X  297  mm). 

Applicants  are  expected  to  use  the 
following  ordered  format  to  prepare 
applications  in  addition  to  foUovdng 
instructions  in  the  Application  Guide 
for  the  Office  of  Science  Financial 
Assistance  Program.  Applications  must 
be  written  in  English,  with  all  budgets 
in  U.S.  dollars. 

•  Face  Page  (DOE  F  4650.2  (10-91)). 

•  Project  Abstract  (no  more  than  one 
page). 

•  Budgets  for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1). 

•  Budget  Explanation. 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any. 

•  Project  Description  (The  Project 
Description  must  be  25  pages  or  less, 
exclusive  of  attachments.  Applications 
with  Project  Descriptions  longer  than  25 
pages  will  be  returned  to  applicants  and 
will  not  be  reviewed.) 

•  Goals. 

•  Background. 

•  Research  Plan. 

•  Preliminary  Studies  and  progress  (if 
applicable). 

•  Research  Design  and 
Methodologies. 

•  Literature  Cited. 

•  Collaborative  Arrangements  (if 
applicable). 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator). 

•  Description  of  Facilities  and 
Resources. 


•  Ciirrent  and  Pending  Support  for 
each  senior  investigator. 

The  Office  of  Science,  as  part  of  its 
grant  regiilations,  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  to  perform  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules",  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf.  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington  E)C  on  December  29, 
2000. 

Ralph  H.  De  Lorenzo, 
Acting  Associate  Director  of  Science  for 
Resource  Management. 
[FR  Doc.  01-586  Filed  1-8-01;  8:45  am] 

BILUNG  CODE  645O-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  DOE/NSF  Nuclear 
Science  Advisory  Committee;  Itoeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SliMMARY:  This  notice  announces  a 
meeting  of  the  DOE/NSF  Nuclear 
Science  Advisory  Committee  (NSAC). 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

DATES:  Monday,  January  29,  2001;  8:30 
a.m.  to  7:00  p.m.  and  Tuesday,  January 
30,  2001;  8:30  a.m.  to  7:00  p.m. 

ADDRESSES:  Doubletree  Hotel,  1750 
Rockville  Pike,  Regency  Conference 
Room,  Rockville,  Maryland  20852-1699. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  A.  Hanlin,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantovra,  Maryland  20874-1290; 
Telephone:  301-903-3613. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  to  the  Department  of  Energy  and 
the  National  Science  Foundation  on 
scientific  priorities  within  the  field  of 
basic  nuclear  science  research. 


Tentative  Agenda 

Monday,  January  29,  2001,  and 
Tuesday,  January  30,  2001 

•  Status  Report  on  DOE  Division  of 
Nuclear  Physics  Activities  and  Budget 
Outlook 

•  Status  Report  on  NSF  Nuclear 
Physics  Program  Activities  and  Budget 
Outlook 

•  Presentation  fttjm  Sudbury 
Neutrino  Observatory  (SNO) 

•  Presentations  &t)m  DOE/NSF 
Laboratories/University  Facilities 

•  Public  Comment  (10-minute  rule) 

•  Reports  on  American  Physical 
Society /Division  of  Nuclear  Physics 
Town  Meetings 

•  Report  bom  the  Rare  Isotope 
Accelerator  (RIA)  Costing  Committee 

•  Discussion  of  the  RIA  Science 
Whitepaper 

•  Organizational  Issues  for  the  Long 
Range  Plan  Working  Group 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
these  items  on  the  agenda,  you  should 
contact  Cathy  A.  Hanlin  at  301-903- 
3613.  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  t^e 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room. 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC.  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  January  4, 
2001. 

Rac±ei  M.  Samuel, 

Deputy  Advisory  Committee.  Management 
Officer. 
[FR  Doc.  01-587  Filed  1-8-01;  8:45  ami. 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  idaho; 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 
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SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meeting  be  announced  in 
the  Federal  Register. 
DATES: 
Tuesday,  January  23,  2001,  8:00  a.m.- 

6:00  p.m. 
Wednesday,  January  24,  2001,  8:00 

a.m.-5:00  p.m. 

Public  participation  sessions  will  be 
held  on: 
Tuesday,  January  23,  2001, 12:15-12:30 

p.m,  5:45-6:00  p.m. 
Wednesday,  January  24,  2001, 11:45- 

12:00  noon,  3:45-4:00  p.m. 

These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm 
these  times. 

ADDRESSES:  Cavanaugh's,  1350  Blue 
Lakes  Boulevard,  Twin  Falls,  ID  83301, 
208-734-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe.  INEEL  Cab  Facilitator, 
Jason  Associates  Corporation,  477 
Shoup  Avenue,  Suite  205,  Idaho  Falls, 
ID  83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  home  page  at 
http://www.ida.net/users/cab. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regidators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
DMEEL. 

Tentative  Agenda:  (Agenda  topics 
may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  ciuxent  agenda  or  visit  the 
CAB'S  hitemet  site  at  bttp:// 
www.ida.net/users/cab). 

Presentations  on  the  following: 

•  Spent  nuclear  fuel:  What  it  is, 
where  and  how  it  is  stored,  and  the 
schedule  for  transferring  it  to  dry 
storage 

•  Draft  Closure  Plan  for  the  New 
Waste  Calcining  Facility 

•  The  Idaho  Settlement  Agreement, 
what  it  requires,  and  how  DOE  is  doing 
in  meeting  its  terms  and  conditions 

•  DOE-ID's  budget  request  for  Fiscal 
Year  2003 

•  The  significance  of  being 
designated  as  a  lead  laboratory 

•  Licensing  and  permitting  for 
facilities  on  the  INEEL 

•  The  Transuranic/Mixed  Waste 
Focus  Area  and  its  efforts  to  identify 
alternatives  to  incineration 

•  How  DOE  sets  shipping  schedules 
for  off-site  shipments  of  radioactive 
materials 


Briefings  on  the  following: 

•  Final  recommendations  of  the  Blue 
Ribbon  Panel  on  alternatives  to 
incineration 

•  Final  Nuclear  Infrastructiue 
Programmatic  Environmental  Impact 
Statement 

Consideration  of  draft 
recommendations  on: 

•  Draft  Closiue  Plan  for  High-Level 
Waste  Tanks  182  and  183 

•  Proposed  Plan  for  Groimdwater 
Remediation  at  the  Test  Area  North 

•  Institutional  Plan  for  Fiscal  years 
2001-2005 

Discussion  of  the  following: 

•  Activities  related  to  the  Site 
Specific  Advisory  Board  Stewardship 
Workshop 

•  Possibly  cosponsoring  a  Site 
Specific  Advisory  Board  Seminar  on 
alternatives  to  incineration  for  treatment 
of  transuranic  mixed  waste 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
shoiUd  contact  the  Board  Chair  at  the 
address  or  telephone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman,  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  public 
comment  diuing  the  presentations. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Ms.  Wendy  Lowe,  INEEL  CAB 
Facilitator,  Jason  Associates 
Corporation,  477  Shoup  Avenue,  Suite 
205,  Idaho  Falls,  ID  83402  or  by  calling 
(208) 522-1662. 

Issued  at  Washington,  DC  on  January  4, 
2001. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  01-585  Filed  1-ft-Ol;  8:45  am] 

MLLMG  COOe  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Cancellation  of  Proposed 
Collection;  Comment  Request 

agency:  Energy  Information 
Administration,  DOE. 
ACTION:  Cancellation  of  agency 
information  collection  activities: 
Proposed  collection;  comment  request 

SUMMARY:  This  notice  rescinds  the 
notice  published  in  the  Federal  Register 
of  December  26,  2000,  FR  Doc.  00- 
32857,  on  page  81516,  soliciting 
comments  concerning  the  proposed 
revision,  and  extension  to  the  form  RW- 
859,  "Nuclear  Fuel  Data  Survey."  A 
revised  Federal  Register  notice 
soliciting  comments  will  be  published 
in  early  May,  2001. 

Dated:  fanuary  3,  2001. 
lay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group.  Energy  Information 

Administration. 

(FR  Doc.  01-589  Filed  IS-OV.  8:45  am] 

BKXMG  COOE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01-719A-000,  FERC-719A] 

Proposed  Information  Collection  and 
Request  for  Comments 

January  3,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Request  for  Office  of 

Management  and  Budget  Emergency 

Processing  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
providing  notice  of  its  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  emergency  processing  of  a 
proposed  collection  of  information  in 
connection  with  the  California  nattiral 
gas  markets,  and  is  soliciting  public 
comment  on  that  information  collection. 
DATES:  The  Commission  and  OMB  must 
receive  comments  on  or  before  January 
10.2001. 

ADDRESSES:  Send  comments  to:  (1) 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Q-l,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Washington,  DC  20426. 
Mr.  Miller  may  be  reached  by  telephone 
at  (202)  208-1415  and  by  e-mail  at 
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mike.miller®ferc.fed.us\  and  (2)  Amy 
Farrell,  FERC  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202  NOEB,  725  17th  Street  NW," 
Washington,  DC  20503  20426.  Ms. 
Farrell  may  be  reached  by  telephone  at 
(202)  395-7318  or  by  fax  at  (202)  395- 
7285. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Morton,  Office  of  the  General 
Coiuisel,  Federal  Energy  Regulatory 
Commission.  Ms.  Morton  may  be 
reached  by  telephone  at  (202)  208-0642 
and  by  e-mail  at 
mary.morton@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
Natiu-al  Gas  Act  directs  the  Commission 
to  ensiu«  just  and  reasonable  rates  for 
transportation  and  wholesale  sales  of 
natural  gas.  See  15  USC  717c(a).  To 
enable  the  Commission  to  fulfill  this 
duty,  the  Natural  Gas  Act  also 
authorizes  the  Commission  to  conduct 
investigations  of,  and  collect 
information  from  public  utilities.  See  15 
USC  717g,  717i,  and  717m. 

On  December  7,  2000,  San  Diego  Gas 
&  Electric  Company  (SDCfltE),  which 
provides  natural  gas  and  electricity  to 
1.2  million  customers  in  San  Diego 
County,  filed  a  complaint  with  the 
Commission.  See  San  Diego  Gas  6" 
Electric  Company,  Docket  No.  RPOl- 
180-000.  SDG&E  is  asking  the 
Commission  to  take  certain  steps  on  an 
emergency  basis  to  remedy  what  SDG&E 
describes  as  the  lack  of  workable 
competition  in  the  California  natural  gas 
market.  The  Commission  published 
notice  of  the  complaint  in  the  Federal 
Register  and  set  a  deadline  of  December 
13,  2000,  for  comments.  Numerous 
parties  have  filed  comments. 

In  response  to  SDG&E's  complaint, 
the  Commission  must  determine  if  rates 
for  transportation  and  wholesale  sales  of 
natural  gas  in  California  are  just  and 
reasonable,  and,  if  they  are  not,  which 
remedies  are  appropriate.  The 
information  provided  so  far  by  SDG&E 
and  the  intervening  parties  is  not 
adequate  to  make  these  determinations. 
Therefore,  the  Commission  is  requesting 
additional  information  from  the  major 
natural  gas  marketers  in  California. 
These  requests  are  subject  to  the 
Paperwork  Reduction  Act,  which 
requires  OMB  to  review  certain  federal 
reporting  requirements.  44  USC  3507. 
Prices  for  natiual  gas  in  California  have 
suddenly  risen  to  levels  significantly 
higher  than  those  in  other  parts  of  the 
country.  These  price  increases  come  at 
the  start  of  a  winter  predicted  to  be 
much  colder  than  average,  in 
combination  with  an  ongoing  electricity 
emergency  in  California.  Therefore,  the 


Commission  has  requested  emergency 
processing  of  this  proposed  information 
collection. 

The  Commission  will  refer  to  the 
reports  being  requested  as  "California 
Natvual  Gas  Marketers'  Reports." 
Respondents  would  provide  a  one-time- 
only  Report  no  later  than  January  16, 
2001.  The  Reports  wotild  contain  the 
following  information  for  each  gas  sales 
transaction  made  at  or  into  the 
California  market  during  the  months  of 
November  and  December,  2000. 

The  contract's  identification  niunber; 

The  date  the  contract  was  entered 
into; 

The  identity  of  the  buyer; 

The  voliunes  sold  and/or  transported; 

The  contract  price; 

The  term  of  the  contract; 

The  tnmsportation  component  versus 
thegas  commodity  component; 

The  interstate  pipeline  that  provided 
transportation;  and 

The  maximum  Part  284  transportation 
rate  applicable  to  the  contract.  For 
contracts  with  a  price  equal  to  or  greater 
than  $15  per  Dth,  respondents  would 
also  provide: 

A  copy  of  the  contract;         ^ 

A  copy  of  each  associated  upstream 
contract  for  transportation  or  gas 
purchase;  and 

The  point  where  the  respondent  took 
title  to  the  gas. 

Fifteen  marketers  would  be  subject  to 
this  reporting  requirement.  The 
Commission  estimates  that  it  would  take 
each  respondent  no  more  than  24  hours 
to  generate  the  Report.  Therefore,  the 
total  number  of  hours  it  would  take  to 
comply  with  the  reporting  requirement 
would  be  360.  The  Commission 
estimates  a  cost  of  $50  per  hoiu,  based 
on  salaries  for  professional  and  clerical 
staff,  as  well  as  direct  and  indirect 
overhead  costs.  Therefore,  costs  for  each 
respondent  would  be  $1,200,  and  total 
costs  to  comply  with  this  request  would 
be  $18,000. 

The  Commission  has  submitted  this 
reporting  requirement  to  OMB  for 
approval.  OMB's  regulations  describe 
the  process  that  federal  agencies  must 
follow  in  order  to  obtain  OMB  approval 
of  reporting  requirement.  See  5  CFR  part 
1320.  The  standards  for  emergency 
processing  of  information  collections 
appear  at  5  CFR  1320.13.  If  OMB 
approves  a  reporting  requirement,  then 
it  will  assign  an  information  collection 
control  number  to  that  requirement.  If  a 
request  for  information  subject  to  OMB 
review  has  not  been  given  a  valid 
control  number,  then  the  recipient  is  not 
required  to  respond. 

OMB  requires  federal  agencies 
seeking  approval  of  reporting 
requirements  to  allow  the  public  an 


opportiinity  to  comment  on  the 
proposed  reporting  requirement.  5  CFR 
1320.5(a)(l){iv).  Therefore,  the 
Commission  is  soliciting  comment  on: 
(1)  Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  this  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  The  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  How  to  minimi2» 
the  btu-den  of  the  collection  of  this 
information  on  respondents,  including 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-518  Filed  1-8-01;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301^12] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

January  3,  2001. 

Take  notice  that  on  December  21, 
2000.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing,  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  proposed  to 
become  effective  December  1 ,  2000: 

First  Revised  Sheet  No.  140 
First  Revised  Sheet  No.  14P 

ANR  is  filing  the  attached  tariff  sheets 
to  reflect  a  change  in  the  delivery  point 
imderlying  the  negotiated  rate  contracts 
with  Reliant  Energy  Services  (Reliant) 
and  Dynegy  Marketing  &  Trade  (Dynegy) 
which  were  previously  accepted  by 
Commission's  Letter  Order  issued 
September  27,  2000.  ANR  requests  that 
the  Commission  grant  ANR  any  waivers 
of  the  Commission's  regulations  which 
are  necessary  in  order  to  make  these 
tariff  sheets  effective  as  of  December  1, 
2000.  A  copy  of  this  filing  is  being 
mailed  to  the  affected  shippers  and  to 
each  of  ANR's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  customers,  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  in  accordance 
Mrith  Section  154.210  of  the 
(Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conmients  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/MTww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-523  Filed  1-8-01;  8:45  am) 

auMG  COM  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  RP99-507-009] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

lanuary  3,  2001. 

Take  notice  that  on  December  22, 
2000,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  and  acceptance 
by  the  Federal  Energy  Regulatory 
Commission  (Commission)  the 
following  tariff  sheets  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A, 
to  become  effective  February  1,  2001: 

First  Revised  Sheet  No.  219C 
Original  Sheet  No.  219D 

El  Paso  states  that  the  above  tariff 
sheets  aie  being  filed  to  implement  the 
Topock  Delivery  Rights  Capacity 
Allocations  required  by  the 
Commission's  order  issued  October  25, 
2000  at  Docket  No.  RP99-507. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-524  Filed  1-8-01;  8:45  am] 

aajJNG  CODE  6717-ai-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  13-016] 

Erie  Boulevard  Hydropower  L.P.  Green 
Island  Power  Authority;  Notice  of 
Transfer  of  Ownersiiip  Pursuant  to  an 
Order  of  Condemnation  and 
Designation  of  New  Licensee 

Januarys.  2001. 

On  July  14,  2000,  as  supplemented 
September  7,  2000,  the  Green  Island 
Power  Authority  (Authority)  filed  a 
notice,  in  accordance  with  section  14(a) 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  807(a).  stating  that  on  July  11, 
2000,  the  Supreme  Court  of  the  State  of 
New  York  entered  an  order  of 
condemnation  whereby  the  property 
that  constitutes  the  licensed  Green 
Island  Project  No.  13  was  vested  in  the 
Authority.  Project  No.  13  is  located  on 
the  Hudson  River,  at  the  U.S.  Army 
Corps  of  Engineers'  Troy  Lock  and  Dam 
in  Albany  County,  New  York.' 

Section  14(a)  of  the  FPA  states  that 
"the  right  of  the  United  States  or  any 
State  or  municipality  to  take  over, 
maintain,  and  operate  any  project 
licensed  under  this  Act  at  any  time  by 
condemnation  proceedings  upon 
pajmient  of  just  compensation  is  hereby 
expressly  reserved."  The  Authority's 
filing  demonstrate  that  it  is 
"municipality"  as  defined  in  Section 


'  The  Conunission  issued  the  original  license  for 
the  project  to  Henry  Ford  and  Son,  Inc.,  in  1921. 
See  First  Annual  Rejiort  of  the  Federal  Power 
Conunission,  pp.  110, 195.  It  issued  a  new  license 
for  the  proiect  to  Niagara  Mohawk  Power  Company 
in  1977.  57  FPC  817.  The  new  license  expires  at  the 
end  of  March  2,  2011.  Recently,  the  Commission 
approved  a  transfer  of  the  project  license  to  Erie 
Boulevard  Hydropower.  L.P.  88  FERC  1 62.082 
(1999),  reh'g  denied,  90  FERC  1 61 .148  (2000). 


3(8)  of  the  FPA  (16  U.S.C.  796(8));  that 
it  has  fulfilled  the  conditions  of  the 
condemnation  court's  order,  which 
therefore  vests  the  project's  property  in 
it;  and  that  it  intends  to  operate  the 
project  as  the  licensee. 

In  accordance  with  Section  14(a)  of 
the  FPA,  the  Authority  is  recognized  as 
the  licensee  for  Project  No.  13. 

David  P.  Boeigers, 

Secretary. 

(FR  Doc.  01-519  Filed  1-8-01;  8:45  am) 

BILLING  COM  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-19»-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Rling  of  Report  of  CasivOut 
Acthrlty 

January  3,  2001. 

Take  notice  that  on  December  22, 
2000  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing 
schedules  detailing  certain  information 
related  to  the  Cash-Out  mechanism  from 
October  1, 1999  through  September  30, 
2000.  No  tariff  changes  are  proposed 
therein. 

FGT  states  that  it  has  experienced  a 
revenue  deficiency  of  $882,959  in  the 
current  Settlement  Period.  A  total  of 
$515,000  of  this  deficiency  is  related  to 
the  Cash-Out  Mechanism.  As  shown  on 
Schedule  A,  page  2  of  3,  lines  1-14, 
even  though  the  price  paid  by  FGT  was 
less  than  tixe  price  received  by  FGT  for 
each  month  in  the  Settlement  Period, 
the  weighted  average  price  paid  by  FGT 
for  the  Settlement  Period  was  $3.1184 
while  the  weighted  average  price 
received  by  FGT  was  $2.8874.  This  was 
a  result  of  shippers  generally 
overbuming  during  periods  of  lower 
prices,  thus  using  FGT  as  a  soiuce  of 
supply,  and  underbuming  during 
periods  of  higher  prices,  when  FGT's 
cash  out  indices  made  FGT  a  relatively 
attractive  market  for  gas. 

Also,  FGT  states  that  the  revenue 
deficiency  attributable  to  the  Cash-Out 
Mechanism,  there  is  a  revenue 
deficiency  of  $367,959  associated  with 
the  Fuel  Resolution  Mechanism  as 
shown  on  Schedule  A,  page  1,  lines  7- 
12.  FGT  believes  this  deficiency  is 
primarily  attributable  to  a  $1.47 
negative  differential  in  the  weighted 
average  prices  used  in  the  deferred  fuel 
account  balances  ($3.903/MMBtu  paid 
for  over  retained  fuel  versus  $2,437/ 
MMBtu  received  for  under  retained  fuel, 
as  detailed  on  Schedule  A.  page  2  of  3, 
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lines  15  through  28).  FGT  does  not 
believe  this  deficiency  can  be  ascribed 
to  any  "gaming"  behavior  on  the  part  of 
shippers,  but  is  instead  reflective  of  the 
relationship  between  gas  price  levels 
and  throughput  (and  the  resulting  fuel 
use)  on  FGT's  system.  FGT's  fuel 
reimbursement  percentage  is  based  on 
average  fuel  usage  dvu-ing  prior  seasonal 
periods.  Therefore,  during  periods  of 
relatively  high  gas  prices,  the  reduced 
throughput  and  fuel  usage  may  result  in 
an  over  recovery  of  fuel  by  FGT,  which 
is  then  valued  at  the  high  gas  price 
which  led  to  the  reduced  throughput 
and  over  recovery  of  fuel.  Conversely, 
low  gas  prices  encourage  high 
throughput  and  fuel  consumption, 
resulting  in  under  recovered  fuel,  which 
is  valued  at  the  low  gas  prices  at  least 
partially  responsible  for  increased 
throughput  and  under  recovery  of  fuel. 
FGT  believes  the  significant  under 
recovery  of  fuel  during  the  production 
months  of  December  1999  and  January 
2000  is  attributable  to  higher  than 
projected  throughput  as  a  result  of  low 
gas  prices  relative  to  alternate  fuels.  The 
negative  impact  of  this  phenomenon  in 
the  annual  true-up  system  balancing 
costs  is  directly  offset,  however,  in  the 
calculation  of  the  unit  fuel  surcharges 
through  which  shippers  pay  lower 
prices  for  undercollections  by  FGT  and 
receive  higher  prices  for  overcollections. 
FGT  has  discrussed  this  phenomenon 
with  shippers  at  previous  Operating 
Committee  meetings  and  believe  further 
discussions  are  warranted  in  light  of  the 
current  data. 

After  further  analysis  by  FGT  and 
fiuther  discussions  with  its  shippers  of 
the  issues  reflected  in  the  results  of  this 
Settlement  Period,  FGT  may  propose 
prospective  tariff  changes  at  a  future 
time. 

Copied  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspections. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211' of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulati«ns. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance). 


Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-530  Filed  1-8-01;  8:45  am) 

HLIMO  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-034] 

Kocli  Gateway  Pipeline  Company; 
Notice  of  Negotiated  Rate  Rilng 

January  3.  2001. 

Take  notice  that  on  December  22, 
2000,  Koch  Gateway  Pipeline  Company 
("Koch")  filed  with  the  Federal  Energy 
Regulatory  Commission  ' 

("Commission")  contracts  between 
Koch  and  the  following  companies  for 
disclosure  of  recently  negotiated  rate 
transactions.  As  shown  on  the  contracts, 
Koch  requests  an  effective  date  of 
January  1,  2001. 
Special  Negotiated  Rate  Between 

Koch  Gateway  Pipeline  and  Mobile  Energy 

LLC 
Koch  Gateway  Pipeline  and  Koch  Energy 

Trading  Company 

Koch  states  that  copies  of  the  filing 
are  being  made  available  for  public 
inspection  during  regular  business 
hours  in  Koch's  offices  in  Houston, 
Texas.  In  addition,  Koch  states  that  it 
has  served  copies  of  this  filing  upon  all 
parties  on  the  official  service  list  created 
by  the  Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heartf  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.'NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 


assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  1 8  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-522  Filed  1-8-01;  8:45  am) 

BILLINQ  CODE  8717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP-1 77-004] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Proposed  Ciianges  in  FERC 
Gas  Tariff 

January  3,  2001. 

Take  notice  that  on  December  22, 
2000,  Maritimes  &  Northeast  Pipeline, 
L.L.C.  ("Maritimes")  tendered  for  filing 
and  acceptance  by  the  Federal  Energy 
Regulatory  Commission 
("Commission")  the  following  tariff 
sheet  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  become 
effective  on  January  1,  2001: 

Fifth  Revised  Sheet  No.  9 

Maritimes  states  that  it  is  filing  the 
above  tariff  sheet  to  implement  two 
negotiated  rate  agreements  pursuant  to 
Rate  Schedule  MN365  and  Section  24  of 
the  General  Terms  and  Conditions  of 
Maritimes'  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


\ 


1658 


Federal  Register /Vol.  66,  No.  6 /Tuesday,  January  9,  2001 /Notices 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boei^ers, 

Secretary. 

[FR  Doc.  01-526  Filed  1-8-01;  8:45  am] 

BHJJNG  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP96-272-023] 

Nortttem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  F.E.R.C.  Gas 
Tariff 

January  3,  2001. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  December  22, 
2000,  tendered  for  filing  to  become  part 
of  Northern's  F.E.R.C.  Gas  Tariff, 
Substitute  Twelfth  Revised  Sheet  No.  66 
proposed  to  be  effective  December  12, 
2000  and  Thirteenth  Revised  Sheet  No. 
66  and  Fourth  Revised  Sheet  No.  66A 
proposed  to  become  effective  on 
December  22,  2000: 

Fifth  Revised  Volume  No.  1 

Substitute  Twelfth  Revised  Sheet  No.  66 
Thirteenth  Revised  Sheet  No.  66 
Fourth  Revised  Sheet  No.  66 

The  above  sheets  are  being  filed  to 
implement  specific  negotiated  rate 
transactions  with  Oneok  Energy 
Marketing  and  Trading  Company, 
Texaco  Natural  Gas,  Inc.  and  OGE 
Energy  Resources,  Inc.  in  accordance 
with  the  Commission's  Policy  Statement 
on  Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natxual  Gas 
Pipelines.  In  addition.  Substitute 
Twelfth  Revised  Sheet  No.  66  is  being 
filed  to  reflect  changes  made  to  Footnote 
7  on  Substitute  Eleventh  Revised  Sheet 
No.  66  filed  on  December  15,  2000. 
.    Northern  further  states  that  copies  of 
the  fling  have  been  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  psity 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.20ai(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-521  Filed  1-8-01;  8:45  am] 

HLUNG  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory* 
Commission 

IDocket  No.  RPOO-1 62-009] 

Panhandlb  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Rling 

January  3,  2001. 

Take  notice  that  on  December  22, 
2000,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  May  22, 
2000. 

Sub  Original  Sheet  No.  119 
2nd  Sub  Original  Sheet  No.  110 

Panhandle  assets  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Conunission's  Order  on  Rehearing  and 
Compliance  Filing  issued  on  November 
24,  2000  in  Docket  No.  RPOO-1 62-005 
and  RPOO-162-006,  93  FERC  1(61,211 
(2000),  to  revise  the  charge  for  takes  in 
excess  of  shipper's  hoiuly  delivery 
quantity  imder  Rate  Schedule  HFT. 

Panhandle  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
diuing  regular  business  hours  at 
Panhandle's  office  at  5444  Westheimer 
Road,  Houston.  Texas  77056-5306.  In 
addition,  copies  of  this  filing  are  being  ' 
served  on  all  affected  customers, 
applicable  state  regulatory  agencies  and 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-525  Filed  1-6-01;  8:45  am] 

BiuMG  CODE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-062] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Clianges  In  FERC  Gas  Tariff 

January  3.  2001. 

Take  notice  that  on  December  21, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Voliune  No.  1 ,  the  following  tariff  sheets 
to  be  effective  January  1,  2001: 

Second  Revised  Sheet  No.  8K 
Original  Sheet  No.  8K.01 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  addition  of  a  new 
negotiated  rate  arrangement  involving 
three  contracts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 

assistance).  Comments  and  protests  may 

be  filed  electronically  via  the  internet  in 

lieu  of  paper.  See,  18  CFR 

385.2001  (a){l)(iii)  and  the  instructions 

on  the  Commission's  web  site  at  http:/ 

/www.forc.fed.us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretory. 

[FR  Doc.  01-520  Filed  1-8-01;  8:45  am] 

MUMQ  coec  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Ftalefal  Energy  Re^Htalory 
Conmilsslon 

[Dock!*  No.  RP01-1 97-(KMq 

Transcontinental  Gas  Pipe  Line 
Coiporalion;  Netke  of  TarWFWng 

January  3, 2061. 

Take  notice  Aat  on  December  21 , 
2000  Transcontinental  Gas  Pipe  Line 
Corporation  (Traasco)  tendered  fw 
filing  widi  the  Fedwal  Energy 
R^ulatory  Commission  (Commission) 
Thirty  First  Revised  Sheet  No.  50  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  The  proposed  effective  date  of  the 
attached  tariff  sheet  is  November  1, 
2000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  imder  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco 's  Rate  Schedule 
FT-NT.  This  filing  is  being  made 
pursuant  to  tracking  provisions  imder 
Section  4  of  the  Transco's  Rate'Schedule 
FT-NT. 

Included  in  Appendix  B  attached  to 
the  filing  is  the  explanation  of  the  rate 
changes  and' details  regarding  the 
computation  of  the  revised  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Daaiyin, 

Secretary. 

[Fit  Doc.  01-529  Filed  1-8-01;  8:45  am) 

■LLMO  coer*n7-«i-M 


DEPARTMENT  OF  ENERGY 


LLC; 
kiFERC 


[Dodnt  No.  RP01-1M-a(M9 


Venice  QsMnering 
NeUceef 
Gas  Tariff 


January  3,  2001. 

Take  notice  that  on  December  22, 
2000,  pursuant  to  section  4(e)  of  the 
Natural  Gas  Act  and  the  CoDkmission's 
Regulations  at  18  CFR  154,  et  seq.. 
Venice  Gathering  System,  L.L.C. 
tendered  fot  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheet,  to  become 
efiiective  February  1,  2001: 

Second  Revised  Sheet  No.  4 

VGS  states  that  the  filing  reflects 
proposed  changes  to  pormit  recovery  of 
VGS'  prc^osed  cost  of  service  of 
$14,404,612,  based  on  data  from  the 
base  period  ending  September  30,  2000, 
as  adjusted.  VGS  proposes  a  capital 
structiu^  of  64.58%  equity  and  35.42% 
debt,  a  rate  base  of  $48,281,117,  and 
return  on  equity  of  14%.  The  resulting 
FTS-2  rate  of  $0.0812/dth  compares  to 
VGS'  existing  FTS-2  rate  of  $0.0679. 
VGS  requests  an  effective  date  of 
February.!,  2001. 

VGS  states  that  it  is  willing  to  explore 
non-litigation  procediu^s,  such  as 
Alternative  Dispute  Resolution  or 
settlement  judge  procedures.  VGS 
requests  that  the  Commission  consider 
the  feasibility  of  these  options  as  a 
means  of  resolving  this  proceeding 
without  costly  and  time  consuming 
litigation. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  E»C 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Oopies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  aiay 
be  viewed  on  he  web  at  http:// 
www.ferc.fed.us/oeline/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  aad  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(aKl)(iii) 
and  the  instructions  oo  the 
CoaamissioB's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbelI.htm. 

DavidP.BMrgera, 

Secretary. 

(FR  Doc  01-528  Filed  1-8-01;  8:45  am) 

MLUNO  COM  anr-ti-M 

DEPARTMENT  OF  ENERGY 
Federal  Energy  ReguMory 


[Dodiet  No.  ER91-7e»-M0,  el  sL] 

PacMc  Qaa  and  Electrfc  Company,  at 
al !  Cieclilc  Rale  and  CmuoiBta 


January  3,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Coiapaay 

[Docket  No.  EROl-760-^OOQ] 

Take  notice  that  on  December  22, 
2000,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  Notice  of 
'Termination  of  the  1996  Intmconnection 
Agreement  between  PG4E  and  Port  of 
Oakland,  on  file  with  this  Commission 
as  PG&E  Rate  Schedule  FERC  No.  194, 
an  Interconnection  Agreement  (lA),  a 
Letter  Agreement,  and  a  Service 
Agreement  for  Wholesale  Distribution 
Service  (Service  Agreement),  between 
PG&E  and  the  Port  of  Oakland  (Port). 
The  LA  and  Letter  Agreement  provide 
the  terms  and  conditions  for  the 
continued  interconnection  of  the 
Electric  Systems  of  Port  and  PG&E.  The 
Service  Agreement  is  submitted 
piu-suant  to  the  PG&E  Wholesale 
Distribution  Tariff  (WDT),  and  permits 
PG&E  to  recover  the  ongoing  costs  for 
service  required  over  PG&E's 
distribution  facilities.  PG&E  has 
requested  certain  waivers. 

Copies  of  this  filing  have  been  served 
upon  Port,  the  California  Independent 
System  Operator  Corporation  and  the 
California  Public  Utilities  Commission. 
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Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Edison  Mission  Marketing  &  Trading, 
Inc. 

[Docket  No.  ER01-782-Oo6l 

Take  notice  that  on  December  22, 
2000,  Edison  Mission  Marketing  & 
Trading,  Inc.,  tendered  for  filing  an 
application  for  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
authorization  to  sell  ancillary  services  at 
market-based  rates  and  a  related 
amendment  to  its  tariff. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  EME  Homer  City  Generation,  L^. 

[Docket  No.  EROl-781-000) 

Take  notice  that  on  December  22, 
2000,  EME  Homer  City  Generation  L.P. 
(EME),  tendered  for  filing  an  application 
for  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
authorization  to  sell  ancillary  services  at 
market-based  rates,  related  amendment 
to  its  tariff,  and  a  revised  code  of 
conduct. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Exelon  Corporation,  Commonwealth 
Edison  Company  and  Commonwealth 
Edison  Company  of  Indiana,  Inc. 

[Docket  No.  EROl-780-OOOl 

Take  notice  that  on  December  22, 
2000,  Exelon  Corporation, 
Conunonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  gave  notice,  pursuant  to 
Midwest  Independent  Transmission 
System  Operator,  Inc.,  84  FERC  ^61,231 
(1998).  that  they  intend  to  withdraw  the 
transmission  systems  of  Commonwealth 
Edison  Company  and  Commonwealth 
Edison  Company  of  Indiana  from  the 
Midwest  ISO.  The  companies  request 
Commission  approval  no  later  than 
March  1,2001. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Split  Rock  Energy,  LLC 

[Docket  No.  EROl-779-000] 

Take  notice  that  on  December  21, 
2000,  Split  Rock  Energy.  LLC,  (Split 
Rock),  tendered  for  filing  in  compliance 
with  the  Commission's  current  reporting 
requirements  applicable  to  market  based 
rate  tariffs.  Exhibit  B  dated  December 
15,  2000. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  The  Da3rton  Power  and  Light 
Company 

[Docket  No.  EROl-778-000] 

Take  notice  that  on  December  22, 
2000,  The  Dayton  Power  and  Light 
Company  (Da)rton),  tendered  for  filing  a 
service  agreement  establishing  The 
Dayton  Power  and  Light  Company 
(Energy  Services)  as  a  customer  under 
the  terms  of  Dajrton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
December  27,  2000  for  the  service 
agreement.  Accordingly,  Dayton 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  Energy  Services 
and  The  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  and  Power 
Company 

(Docket  No.  EROl-777-000] 

Take  notice  that  on  December  22, 
2000.  Virginia  Electric  and  Power 
Company  (the  Company),  tendered  for 
filing  Service  Agreements  for  Short- 
Term  Market  Rate  Electric  Power  Sales 
and  the  Resale  of  Transmission  Rights 
with  the  following  parties: 

1.  Metropolitan  Edison  Company 

2.  Jersey  Central  Power  ft  Light 
Company 

3.  Peimsylvania  Electric  Company 
Under  the  Service  Agreements,  the 

Company  will  provide  services  to  the 
customers  imder  the  terms  of  the 
Company's  Revised  Market-Based  Rate 
Tariff  designated  as  FERC  Electric  Tariff 
(Third  Revised  Volume  No.  4),  which 
was  accepted  by  order  of  the 
Commission  dated  August  30,  2000  in 
Docket  No.  EROO-1 737-001. 

The  Company  requests  an  effective 
date  of  December  22,  2000,  the  date  the 
service  agreements  were  filed. 

Copies  of  the  filing  were  served  upon 
GPU  Energy,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

[Docket  No.  EROl-776-000] 

Take  notice  that  on  December  22, 
2000.  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  January  1 ,  2001  with 
CMS  Marketing,  Service  and  Trading 
Company  entered  into  pursuant  to 
MidAmerican's  Rate  Schedule  for  Power 


Sales,  FERC  Electric  Tariff.  Original 
Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  CMS  Marketing, 
Service  and  Trading  Company,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Conunission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ' 

9.  Central  Illinois  Light  Company 

[Docket  No.  EROl-775-OOOl 

Take  notice  that  on  December  22, 
2000,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  Notice 
of  Cancellation  of  its  Wholesale  Rate 
MW-6  with  the  Village  of  Riverton. 
Illinois. 

Copies  of  the  filing  were  served  on  the 
Illinois  Commerce  Commission  and  the 
Village  of  Riverton.  CILCO  states  that 
the  purpose  of  this  filing  is  to  cancel  its 
Wholesale  Rate  MW-6  as  of  the  end  of 
the  contract  date  with  the  Village  of 
Riverton,  Illinois. 

Comment  date;  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Energy  Company 

[Docket  No.  EROl-774-OOOl 

Take  notice  that  on  December  22, 
2000,  Consiuners  Energy  Company 
(Consumers),  tendered  for  filing 
executed  Firm  and  Non-Firm  Point'to 
Point  Transmission  Service  Agreements 
with  Michigan  South  Central  Power 
Agency  and  The  Energy  Authority 
(Customers)  piu-suant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31.  1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison). 

All  four  agreements  have  effective 
dates  of  November  27,  2000. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Conunission,  Detroit  Edison, 
and  the  Customers. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROl-773-OOOl 

Take  notice  that  on  December  22, 
2000,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  changes  to  the 
Appendix  to  Attachment  K  to  the  PJM 
Open  Access  Transmission  Tariff  and 
Schedule  1  of  the  Amended  and 
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Restated  Operating  Agreement  of  PJM 
Interconnection,  L.L.C,  to  limit  the 
amount  of  Transmission  Congestion 
Credits  an  entity  that  acquires  a  Fixed 
Transmission  Right  (FTR)  through  the 
FTR  auction  process  may  receive  if  it 
enters  Increment  Bids  and  Decrement 
Bids  in  the  Day-ahead  Market  that  resvdt 
in  an  increase  of  Transmission 
Congestion  Charges  at  or  near  the 
receipt  or  delivery  point  of  the  FTR. 

Because  the  amendments  address 
market  abuse  concerns  of  the  PJM 
Market  Monitoring  Unit.  PJM  requests 
waiver  of  the  Commission's  60-day 
notice  requirement  to  permit  an 
effective  date  of  December  23.  2000  for 
the  amendments. 

Copies  of  this  filing  were  served  upon 
all  members  of  PJM  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Comment  date:  January  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-772-OOOl 

Take  notice  that  on  December  22. 
2000.  PJM  toterconnection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  to  clarify  that,  (1)  to  be  a  Member 
of  PJM,  an  End-Use  Customer  does  not 
have  to  be  an  Eligible  Customer  under 
PJM  Open  Access  Transmission  Tariff, 
and  (2)  to  be  an  Other  Supplier  an  entity 
must  be  a  PJM  member  that  engages  in 
buying,  selling  or  transmitting  electric 
energy  in  or  through  PJM  or  have  a  good 
faith  intent  to  do  so. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  Control  area. 

PJM  on  behalf  of  the  PJM  Reliability 
Committee  requests  a  waiver  of  the 
Commission's  60-day  notification 
requirement  to  permit  an  effective  date 
of  December  23,  2000. 

Comment  date:  January  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-771-OOOl 

Take  notice  that  on  December  22, 
2000,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  the  following 
executed  agreements:  (i)  a  network 
integration  transmission  service 
agreement  for  Allegheny  Energy  Supply 
Company,  L.L.C.  (Allegheny),  and  (ii)  a 
network  integration  transmission 
service  agreement  for  American 
Cooperative  SeArices,  Inc.,  (American). 

Copies  of  this  filing  were  served  upon 
Alle^eny,  American,  and  the  state 


commissions  within  the  PJM  control 
area. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Arizona  Public  Service  Company 

[Docket  No.  ERQl-770-OOOl 

Take  notice  that  on  December  22, 
2000,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  an 
Unexecuted  Interconnection  and 
Operating  Agreement  with  Panda  Gila 
River  LP  imder  APS'  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Panda  Gila  River  LP  and  the  Arizona 
Corporation  Commission. 

Comment  date;  January  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Illinois  Light  Company 

[Docket  No.  EROl-769-OOOl 

Take  notice  that  on  December  20, 
2000,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Sti«et,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  an  Interconnection 
Agreement  with  AES  Medina  Valley 
Cogeneration  L.L.C.,  for  Generation 
Interconnection  and  Parallel  Operation. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  EROl-768-OOOl 

Take  notice  that  on  December  22. 
2000.  Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
the  following  Agreement  between 
Atiantic  City  Electric  Company  (ACE) 
and  PSEG  Nuclear.  LLC  (PSEG  Nuclear) 
in  their  capacity  as  Hope  Creek 
Generating  Station  Owners,  and  ACE 
and  PSE&G  in  their  capacity  as  Hope 
Creek  Switching  Station  Owners:  (a)  an 
Interconnection  Agreement,  designated 
as  Service  Agreement  208  imder  PJM 
Interconnection  L.L.C."s  FERC  Electric' 
Tariff  Third  Revised  Volume  No.  1,  to 
be  effective  on  the  initial  operation  date 
as  PSE&G's  Rate  Schedule  No.  168. 

Copies  of  this  filing  were  served  on 
ACE. 

Comment  date:  January  12,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  River  Power  Company 

[Docket  No.  EROl-767-OOOl 

Take  notice  that  on  December  22, 
2000,  Wisconsin  River  Power  Company 


(WRPCo),  tendered  for  filing  a  First 
Revised  Rate  Schedule  FERC  No.  2 
(Revised  Rate  Schedule)  between 
WRPCo  and  Consolidated  Water  Power 
Company,  Wisconsin  Power  &  Light 
Company,  and  Wisconsin  Public  Swvice 
Corporation. 

WRPCo  requests  that  the  Commission 
waive  its  notice  of  filing  requirements  to 
allow  the  Revised  Rate  Schedule  to 
become  effective  as  of  January  1,  2001. 

Copies  of  the  filing  were  served  upon 
the  Wisconsin  Power  &  Light  Company, 
Wisconsin  Public  Service  Corporation, 
Consolidated  Water  Power  Company 
and  the  Public  Service  Commissions  of 
Michigan  and  Wisconsin. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-765-OOOl 

Take  notice  that  on  December  22, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  an 
Operating  Agreement  between  Alliant 
Energy  Corporate  Services.  Inc.  and 
ATCLLC. 

ATCLLC  requests  an  effective  date  of 
January  1.2001. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

[Docket  No.  EROl-766-OOOl 

Take  notice  that  on  December  22, 
2000,  Consiuners  f  nergy  Company 
(Consumers),  tendered  for  filing 
executed  Transmission  Service 
Agreements  with  the  entities  listed 
below  (Customers)  pursuant  to  the  Joint 
Open  Access  Transmission  Service 
Tariff  filed  on  December  31.  1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison).  The 
Agreements  are  for  Firm  or  Non-Firm 
Point  to  Point  Transmission  Service  or 
Network  Integration  Transmission  • 
Service.  All  of  the  agreements  have 
effective  dates  of  January  1.  2001. 

The  Customers  are: 
American  Electric  Power  Company,  Inc. 
Aquila  Energy  Marketing  Corporation 
Cm^ill-Alliant.  LLC 
Cinergy  Services,  Inc. 
CMS  Marketing,  Services  and  Trading 
Consumers  Energy — Electric  Sourcing 

and  Trading 
Detroit  Edison  Merchant  Operation 
DTE  Energy  Trading,  Inc. 
Duke  Power 

Florida  Power  &  Light  Company 
H.Q.  Energy  Services  (U.S.).  Inc. 
Lansing  Board  of  Water  &  Light 
Northern  Indiana  Public  Service 

Company 
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Public  Service  Company  of  Colorado 

Rainbow  Energy  Marketing  Corporation 

Split  Rock  Energy  LLC 

Thumb  Electric  Company 

Virginia  Electric  and  Power  Company 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Conunission.  Detroit  Edison, 
and  the  Customers. 

Comment  date:  January  12,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  UtiliCorp  United  Inc. 

[Docket  No.  EROl-764-000) 

Take  notice  that  on  December  22, 
2000,  UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  UtiliCorp 's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
28.  The  revisions  to  the  tariff 
incorporate  references  to  St.  Joseph 
Light  &  Power  Company,  delete 
references  to  West  Virginia  Power, 
incorporate  UtihCorp's  current 
transmission  and  ancillary  services 
rates,  and  provide  for  use  of  a  Master 
Power  Pinchase  and  Sale  Agreement. 

(Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  EROl-763-OOOl 

Take  notice  that  on  December  22, 
2000,  Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  Agreement  between  Atlantic  City 
Electric  Company  (ACE),  Delmarva 
Power  &  Light  Company  (DPL),  PECO 
Energy  Company  (PECO),  and  PSEG 
Nuclear,  LLC  (PSEG  Nuclear)  in  their 
capacity  as  Salem  Generating  Station 
Ovraers,  and  ACE,  DPL,  PECO  ^d 
(PSE&G)  in  their  capacity  as  Salem 
Switching  Station  Owners:  (a)  an 
Interconnection  Agreement,  designated 
as  Service  Agreement  208  imder  PJM 
Interconnection  L.L.C.S  FERC  Electric 
Tariff  Third  Revised  Volume  No.  1,  to 
be  effective  on  the  initial  operation  date 
as  PSE&G's  Rate  Schedule  No.  169. 

Copies  of  this  filing  were  served  on 
ACE,  DPL  and  PECO. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consumers  Energy  Company 

(Docket  No.  EROl-762-000) 

Take  notice  that  on  December  22, 
2000,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  revised  Service  Agreement  for 
Firm  and  Non-Firm  Point  to  Point 
Transmission  Service  with  Quest 
Energy,  L.L.C.  (Customer)  pursuant  to 
the  Joint  Open  Access  Transmission 


Service  Tariff  filed  on  December  31, 
1996  by  Consiuners  and  The  Detroit 
Edison  Company  (Detroit  Edison). 

Consiuners  is  requesting  an  effective 
date  of  November  29.  2000.  Customer  is 
taking  service  under  the  Service 
Agreement  in  connection  with 
Consumers'  Electric  Customer  Choice 
program. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southern  California  Edison 
Company 

[Docket  No.  EROl-761-OOOj 

Take  notice  that  on  December  22, 
2000,  Southern  California  Edison 
Company  (SCE),  tendered  for  filing  a 
change  in  rate  for  the  Transmission 
Revenue  Balancing  Accoimt  Adjustment 
(TRBAA)  set  forth  in  its  Transmission 
Owner  Tariff  (TO  Tariff)  to  become 
effective  January  1,  2001.  The  TRBAA 
rate  is  proposed  to  be  a  negative 
$0.00115  per  kilowatt-hour. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator,  and  all 
interested  parties. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Potomac  Electric  Power  Company 

[Docket  Nos.  ECOO-141-000  and  EROO-3727- 
001) 

Take  notice  that  on  December  21, 
2000,  Potomac  Electric  Power  Company 
tendered  for  filing  in  compliance  with 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  December 
12.  2000  order,  a  supplement  to  its 
September  20,  2000  filing,  executed 
versions  of  the  Interconnection 
Agreements  with  the  rate  designations 
ascribed  to  them  in  the  Commission's 
December  12,  2000  order. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Allegheny  Energy  Supply 
Conemaugh,  LLC 

[Docket  No.  ECOl-84-000] 

Take  notice  that  on  December  26, 
2000.  Allegheny  Energy  Supply 
Conemaugh,  LLC  filed  an  Application 
for  Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  all  as  more  fidly 
explained  in  the  Application. 


Comment  date:  January  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

26.  TransCanada  Power,  LJ>. 

[Docket  No.  EGOl-85-OOOj 

Take  notice  that  on  December  26, 
2000,  TransCanada  Power,  L.P.,  with  its 
principal  place  of  business  at  450  1st 
Street  S.W.,  Calgary,  Alberta  T2P  5Hl. 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 
TransCanada  Power.  L.P.  is  a  Canadian 
limited  partnership  which  indirectly 
owns  a  64  MW  (average  net)  combined- 
cycle  cogeneration  facility  at  Castleton- 
on-Hudson,  New  York. 

Comment  date:  January  24.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

27.  Ocean  State  Power  U 

[Docket  No.  EG01-86-^)00] 

Take  notice  that  on  December  26, 
2000,  Ocean  State  Power  II,  with  its 
principal  place  of  business  at  1575 
Sherman  Farm  Road,  Harrisville  RI 
02830-1124,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  Ocean  State  Power  n  is  a 
Rhode  Island  general  partnership  which 
owns  a  power  generator  facility  at 
Burrillville,  Rhode  Island. 

Comment  date:  January  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

28.  Ocean  State  Power 

[Docket  No.  EGOl-87-000] 

Take  notice  that  on  December  27, 
2000,  Ocean  State  Power,  with  its 
principal  place  of  business  at  1575 
Sherman  Farm  Road,  Harrisville  RI 
02830-1124,  filed  with  the  Federal 
Energy  Regiilatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  Ocean  State  Power  is  a 
Rhode  Island  general  partnership  which 
owns  a  power  generation  facility  at 
Bimillville,  Rhode  Island. 

Comment  date:  January  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
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at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

29.  TransCanada  Power  (Williams 
Lake)  Ltd. 

[Docket  No.  EGOl-88-OOOl 

Take  notice  that  on  December  26, 
2000.  TransCanada  Power  (Williams 
Lake)  Ltd..  with  its  principal  place  of 
business  at  450  1st  Street.  S.W..  Calgary. 
Alberta  T2P  5H1,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  TransCanada  Power 
(Williams  Lake)  Ltd.  owns  Inland 
Pacific  Enterprises  Ltd.,  which  owns  a 
49%  interest  in  a  66  MW  combined 
cycle  power  plant  at  Williams  Lake, 
British  Columbia,  the  output  of  which  is 
sold  under  a  long-term  contract  to  B.C. 
Hydro. 

Comment  date:  January  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

30.  Trans  Canada  Power  (Castleton) 
LLC 

[Docket  No.  EGOl-89-OOOl 

Take  notice  that  on  December  26, 
2000,  TransCanada  Power  (Castleton) 
LLC,  with  its  principal  place  of  business 
at  450  1st  Street  S.W.,  Calgary,  Alberta 
T2P  5H1,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  piu-suant  to  Part  365  of 
the  Commission's  regulations. 
TransCanada  Power  (Castleton)  LLC  is  a 
Delaware  limited  liability  company 
which  owns  a  64  MW  (average  net) 
combined-cycle  cogeneration  fecility  at 
Castleton-on-Hudson,  New  York. 

Coniment  date:  January  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

31.  TC  Power  (Castleton)  Ltd. 

[Docket  No.  EGOl-90-000] 

Take  notice  that  on  December  26, 
2000,  TC  Power  (Castleton)  Ltd.,  vdth  its 
principal  place  of  business  at  450  1st 
Street  S.W.,  Calgary,  Alberta  T2P  5A4. 
filed  with  the  Federal  Energy  Regulatory 
Conunission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pinsuant  to  Part  365  of 
the  Commission's  regulations.  TC  Power 
(Castleton)  Ltd.  is  the  sole  member  of 


TransCanada  Power  (Castleton)  LLC.  a 
Delaware  limited  liability  company 
which  owns  a  64  MW  (average  net) 
combined-cycle  cogeneration  facility  at 
Castleton-on-Hudson,  New  York.. 

Comment  date:  January  24.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

32.  Constellation  Power  Source 
Generation,  LLC 

[Docket  No.  EGOl-91-OOOl 

Take  notice  that  on  December  28, 
2000,  Constellation  Power  Soince 
Generation,  LLC  (Applicant),  a  to  be 
formed  Delaware  limited  liability 
company  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  500, 
Baltimore,  Maryland  21202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  date:  January  24,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

33.  Calvert  Cli£b  Nuclear  Power  Plant, 
LLC 

[Docket  No.  EGOl-92-OOO] 

Take  notice  that  on  December  28. 
2000,  Cfdvert  Cliffs  Nuclear  Power 
Plant,  LLC  (Applicant),  a  to  be  formed 
Delaware  limited  liability  company  with 
its  principal  place  of  business  at  39  W. 
Lexington  Street,  Baltimore,  Maryland 
21201,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  date:  January  24.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

34.  Idaho  Power  Company 

[Docket  No.  ELOl-22-OOOl 

Take  notice  that  on  December  20, 
2000,  Idaho  Power  Company  filed  a 
Petition  for  Declaratory  Order  in  the 
above-captioned  proceeding. 

Comment  date:  January  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ELOl-24-000) 

Take  notice  that  on  December  22, 
2000,  the  New  York  hidependent 
System  Operator,  Inc.  (NYISO)  filed  a 
Request  for  Additional  Limited  Waiver 
from  Certain  OASIS  Requirements. 

Copies  of  this  filing  were  served  on 
the  Commission's  Service  List  in  Docket 
Nos.  ER97-1523-000  et  ah.  and  on  the 
respective  electric  utility  regulatory 
agencies  in  New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  ER97-1523-005,  ER97-1523- 
006.  OA97-470-006,  ER97-4234-004,  EC99- 
31-001] 

Take  notice  that  on  December  19, 
2000,  the  New  York  Independent 
System  Operator,  Inc.  filed  a  Report  on 
Governance  Issues  in  the  above- 
captioned  dockets.  ° 

A  copy  of  this  filing  was  served  upon 
all  parties  in  the  above-captioned 
dockets. 

Comment  date:  January  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
'888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-517  Filed  l-«-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting;  Notice 

January  3.  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552B: 
AGENCY  HOUNNG  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TME:  January  10.  2001.  10:00 
a.m. 

PLACE:  Room  2C.  888  First  Street.  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  Listed  on  the  Agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  telephone 
(202)  208-0400  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

757th  Meeting— January  10,  2001;  Regular 
Meeting  (10:00  a.m.) 

Consent  Agenda — Markets,  TariCb  and 
Rates — Electric 

CAE-1. 

OMITTED 
CAE-2. 

DOCKET#  EROl-459,  000,  NEW 
ENGLAND  POWER  POOL 
CAE-3. 

DOCKET#  EROl-484,  000,  AMERICAN 
TRANSMISSION  COMPANY  LLC 
CAE-4. 
DOCKET#  EROO-1411,  000.  ILLINOIS 
POWER  COMPANY 
CAE-5. 
DOCKET*  EROl-123.  000,  ILLINOIS 
POWER  COMPANY 
CAE-6. 

OMITTED 
CAE-7. 

DOCKET*  EROO-2015.  000,  NEVADA 

POWER  COMPANY 
OTHER#S  EROO-2018,  000,  SIERRA 
PACIFIC  POWER  COMPANY 
CAE-8. 

DOCKET*  EL94-38,  001.  CITIES  OF 
BATAVL\  AND  ST.  CHARLES, 
ILLINOIS  V.  COMMONWEALTH 
EDISON  COMPANY 
OTHER#S  ER94-913,  001.  CITIES  OF 
BATAVIA  AND  ST.  CHARLES. 
ILLINOIS  V.  COMMONWEALTH 
EDISON  COMPANY 
CAE-9. 

DOCKET*  ER99-3144,  003,  ALLIANCE 
COMPANIES.  AMERICAN  ELECTRIC 


POWER  SERVICE  CORPORATION  ON 
BEHALF  OF:  APPALACHL\N  POWER 
COMPANY.  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDIANA 
MICHIGAN  POWER  COMPANY, 
KENTUCY  POWER  COMPANY, 
KINGSPORT  POWER  COMPANY,  OHIO 
POWER  COMPANY,  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY,  THE  DETROIT 
EDISON  COMPANY,  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY,  PENNSYLVANIA 
POWER  COMPANY,  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

OHER#S  EC99-80,  003.  ALLIANCE 
COMPANIES.  AMERICAN  ELECTRIC 
POWER  SERVICE  CORPORATION  ON 
BEHALF  OF:  APPALACHL\N  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDL\NA 
MICHIGAN  POWER  COMPANY. 
KENTUCY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY,  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY,  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  COMPANY,  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

EC99-80.  004,  ALLL\NCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDL\NA 
MICHIGAN  POWER  COMPANY. 
KENTUCY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY,  OHIO 
POWER  COMPANY,  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY.  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  COMPANY.  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

EC99-80.  005.  ALLIANCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
POWER  COMPANY,  INDIANA 
MICHIGAN  POWER  COMPANY, 
KENTUCY  POWER  COMPANY, 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY,  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY,  THE  DETROIT 
EDISON  COMPANY,  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY.  OHIO 
EDISON  COMPANY,  PENNSYLVANIA 
POWER  COMPANY,  THE  TOLEDO 


EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 
ER99-3144,  004.  ALLIANCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY.  COLUMBUS  SOUTHERN 
POWER  COMPANY,  INDL\NA 
MICHIGAN  POWER  COMPANY. 
KENTUCY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY,  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY,  THE  DETROIT 
EDISON  COMPANY,  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY.  PENNSYLVANL\ 
POWER  COMPANY,  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

ER99-3144.  005.  ALUANCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHL\N  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDL\NA 
MICHIGAN  POWER  COMPANY. 
KENTUCY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY.  WHEELING 
POWER  COMPANY,  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY,  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF;  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY.  PENNSYLVANL\ 
POWER  COMPANY.  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINL\ 
ELECTRIC  AND  POWER  COMPANY 

ECOO-103,  000,  CONSUMERS  ENERGY 
COMPANY 

EROO-2869,  000,  CONSUMERS  ENERGY 
COMPANY 
CAE-1 0. 

OMITTED 
CAE-11. 

DOCKET*  ELOl-1 7,  000,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR, 
INC. 
CAE-12. 

DOCKET*  ELOl-9,  000,  CLECO 
EVANGELINE  LLC 
CAE-1 3. 

DOCKET*  ECOl-4,  000.  CONSUMERS 
ENERGY  COMPANY 

OTHER#S  EROl-414.  000,  CONSUMERS 
ENERGY  COMPANY  AND  MICHIGAN 
ELECTRIC  TRANSMISSION  COMPANY 
CAE-14. 

DOCKET*  RTOl-67,  000,  GRIDFLORIDA 
LLC,  FLORIDA  POWER  &  LIGHT 
COMPANY,  FLORIDA  POWER 
CORPORATION  AND  TAMPA 
ELECTRIC  COMPANY 
CAE-1 5. 

DOCKET*  ER99-28,  002,  SIERRA  PACIFIC 
POWER  COMPANY 

OTHER*S  EL99-38,  001,  SIERRA  PACIFIC 
POWER  COMPANY 

ER99-945,  001,  SIERRA  PACIFIC  POWER 
COMPANY 
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Consent  Agenda-^Markets,  TarifiEs  and 
Rates — Gas 

CAG-1. 

DOCKET*  RP97-406,  027,  DOMINION 
TRANSMISSION,  INC. 

OTHER#S  RPOl-74,  002,  DOMINION 
TRANSMISSION,  INC. 
CAG-2. 

OMITTED 
CAG-3. 

DOCKET*  RPOO-241,  002,  PUBLIC 
UTILITIES  COMMISSION  OF  THE 
STATE  OF  CAUFORNIA  V.  EL  PASO 
NATURAL  GAS  COMPANY,  EL  PASO 
MERCHANT  ENERGY-GAS,  L.P.  AND 
EL  PASO  MERCHANT  ENERGY 
COMPANY 

OTHER#S  RPOO-241,  000,  PUBUC 
UTILITIES  COMMISSION  OF  THE 
STATE  OF  CAUFORNL\  V.  EL  PASO 
NATURAL  GAS  COMPANY,  EL  PASO 
MERCHANT  ENERGY-GAS,  L.P.  AND 
EL  PASO  MERCHANT  ENERGY 
COMPANY 

RPOO-241,  001.  PUBLIC  UTILITIES 
COMMISSION  OF  THE  STATE  OF 
CALIFORMA  V.  EL  PASO  NATURAL 
GAS  COMPANY.  EL  PASO  MERCHANT 
ENERGY-GAS.  L.P.  AND  EL  PASO 
MERCHANT  ENERGY  COMPANY 
CAG-^. 

OMITTED 
CAG-5. 

OMITTED 
CAG-6. 

DOCKET*  RPOl-44.  002,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  L.P. 

OTHER*S  RPOl-M.  001,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  L.P. 
CAG-7. 

DOCKET*  RPOl-87,  000,  FITCHBURG 
GAS  &  ELECTRIC  LIGHT  COMPANY  V. 
TENNESSEE  GAS  PIPELINE  COMPANY 
CAG-8. 

DOCKET*  RPOO-622,  001,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-9. 

DOCKET*  RP99-301,  008,  ANR  PIPELINE 
COMPANY 

Consent  Agenda — ^Miscellaneous 
CAM-1. 

DOCKET*  RMOl-2,  000, 
SUBDELEGATIONS 

Consent  Agenda — Energy  Projects — Hydro 

CAH-1. 

DOCKET*  P-184,  074,  EL  DORADO 
IRRIGATION  DISTRICT 
CAH-2. 

DOCKET*  P-2984.  036,  S.D.  WARREN 
COMPANY 
CAH-3. 

DOCKET*  P-1267,  039,  GREENWOOD 
COUNTY.  SOUTH  CAROUNA 
CAH^. 
DOCKET*  P-11634,  001,  CONTINENTAL 
LANDS,  INC. 

Consent  Agenda — Energy  Pro|ects — 
Certificates 

CAC-1. 

OMITTED 
CAC-2. 

DOCKET*  CPOO-447,  000,  DISTRIGAS  OF 
MASSACHUSETTS  LLC 


CAC-3. 

OMTTTED 
CAG-4. 

OMITTED 
CAC-5. 

DOCKET*  CPOO-456,  000.  MONTANA 
POWER  COMPANY.  AND  3698157 
CANADA  LTD. 
CAC-6. 

DOCKET*  CPOO-457,  000.  CANADIAN- 
MONTANA  PIPE  LINE  CORPORATION 
AND  3698157  CANADA  LTD. 
CAC-7. 
DOCKET*  CPOl-19,  000.  CHINOOK 
PIPELINE  COMPANY 
CAC-8. 
DOCKET*  CPOl-23,  000,  NORTH  BAJA 
PIPELINE,  LLC 
CAC-9. 
DOCKET*  CPOl-41,  000,  EL  PASO 
NATURAL  GAS  COMPANY 
CAC-10. 
DOCKET*  CPOO-383,  000,  NORTENO 

PIPELINE  COMPANY 
OTHER#S  CPOO-384,  000,  NORTENO 
PIPELINE  COMPANY  AND  SOUTHERN 
TRANSMISSION  COMPANY 
CPOO-385,  000,  NORTENO  PIPELINE 
COMPANY  AND  SOUTHERN 
TRANSMISSION  COMPANY 
CAC-1 1. 

OMITTED 
CAC-12. 

OMITTED 
CAC-1 3. 

DOCKET*  CP96-711,  001,  DISCOVERY 

PRODUCERS  SERVICES  LLC 
OTHER#S  CP96-712,  001,  DISCOVERY 

GAS  TRANSMISSION  LLC 
CP96-719,  001,  DISCOVERY  GAS 
TRANSMISSION  LLC 

Energy  Proiects — ^Hydro  Agenda 

H-1. 
RESERVED 

Energy  Projects — Certiflcates  Agenda 

G-1. 
RESERVED 

Markets,  Tarifib  and  Rates — Electric  Agenda 

E-1. 
RESERVED 

Markets,  Tariffs  and  Rates — Gas  Agenda 

G-1. 
RESERVED 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-613  Filed  1-4-01;  4:48  pm] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

•[FRL-6931-5) 

Nationel  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide);  Availability  of  Infonnation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  EPA  is  announcing  today 
the  following  actions;  The  availability  of 
new  information  on  5-minute  average 
sulfur  dioxide  (SO2)  concentrations  in 
the  ambient  air;  The  status  of  EPA's 
ongoing  activities  to  characterize  and 
address  5-minute  peak  SO2  levels  that 
may  pose  risk  to  sensitive  individuals 
with  asthma,  including  plans  to 
consider  taking  final  action  on  the 
proposed  intervention  level  program 
(ILP)  for  the  reduction  of  SO2  emissions 
published  on  January  2, 1997  and  to 
respond  to  the  remand  of  the  final 
decision  on  the  national  ambient  air 
quality  standards  (NAAQS)  for  SO2 
published  on  May  22, 1996;  The 
solicitation  of  comments  on  the  new  air 
quality  information. 
DATES:  Comments  should  be  submitted 
on  or  before  March  12,  2001. 
ADDRESSES:  Comments  should  be 
submitted  to  Susan  Lyon  Stone,  U.S. 
Environmental  Protection  Agency  (MI>- 
15),  Research  Triangle  Park,  NC  27711; 
email  stone.susan@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lyon  Stone  at  the  same  address; 
e-mail  stone.susan@epa.gov;  telephone 
(919)541-1146. 

SUPPLEMENTARY  INFORMATION:  On  May  5, 
1998,  EPA  annoimced  its  plans  for 
responding  to  a  remand  of  its  final 
decision  not  to  revise  the  SO2  NAAQS 
(61  FR  25566,  May  22,  1996)  and  for 
final  action  on  the  proposed  ILP  (62  FR 
210,  January  2,  1997);  identified  interim 
actions  that  we  planned  to  take  to 
address  5-minute  peak  SO2  levels  that 
may  pose  risk  to  sensitive  individuals; 
and  solicited  new  information  and 
analyses  on  5-minute  peak  SO2  levels 
(63  FR  24782).  The  sensitive  population 
for  the  effects  of  5-minute  peaks  of  SO2 
consists  of  children,  adolescents  and 
adults  with  mild  or  moderate  asthma 
who  are  physically  active  outdoors.  As 
discussed  in  this  1998  notice,  the 
primary  issue  in  our  SO2  NAAQS 
decision  was  whether  a  new  5-minute 
NAAQS  was  appropriate  to  protect 
sensitive  individuals  with  asthma  irom 
the  risk  posed  by  exposure  to  5-minute 
SO2  levels  of  0.6  ppm  or  above.  Given 
the  available  health  effects  information; 
information  as  to  the  localized, 
infi^uent,  and  site-specific  nature  of 
the  risk  involved;  and  the  advice  of  the 
Clean  Air  Scientific  Advisory 
Committee  (CAS AC),  the  Administrator 
concluded  that  short-term  [i.e.,  5- 
minute)  peak  concentrations  of  SO2  do 
not  constitute  a  public  health  problem 
for  which  the  establishment  of  a 
NAAQS  would  be  appropriate. 

Consistent  with  our  final  SO2  NAAQS 
decision,  and  to  supplement  the 
protection  provided  by  the  existing  SO2 
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NAAQS,  we  subsequently  proposed  an 
IIP  to  assist  States  in  determining 
whether  5-niinute  peak  concentrations 
of  SO2  posed  a  significant  health  risk  in 
the  local  population,  and  if  so,  to 
identify  appropriate  remedial  measures. 
A  key  element  of  the  proposed  ILP  was 
the  establishment  of  a  concern  level  of 
0.6  parts  per  million  (ppm),  5-minute 
average  SO2  concentration,  and  an 
endangennent  level  of  2.0  ppm,  5- 
minute  average.  The  proposed  ILP 
would  require  that  State  and  tribal  plans 
contain  the  authority  to  take  whatever 
action  is  necessary  to  prevent  further 
exceedances  of  such  concern  and 
endangennent  levels  when  the  State/ 
tribe  determines  that  intervention  is 
appropriate.  The  proposed  IIP  includes 
factors  that  the  State/tribe  should 
consider  in  making  such 
determinations,  including  the 
magnitude  and  firequency  of  peak 
concentrations  exceeding  these  levels, 
the  history  and  nature  of  any  citizen 
complaints,  available  information  on 
potential  exposure  of  sensitive 
individuals  with  asthma,  and 
information  about  the  source(s)  causing 
the  peak  SO2  concentrations.  Based  on 
these  factors,  the  proposed  DLP  provides 
for  flexibility  for  ihe  State/tribe  to 
determine  the  nature  and  degree  of 
intervention  that  is  warranted  in  any 
area  and  to  relocate  existing  SOz 
monitors  to  areas  where  5-minute  peak 
concentrations  may  be  of  concern. 

On  January  30, 1998,  the  Court  of 
Appeals  for  the  District  of  Coliunbia 
issued  a  decision  in  a  case  brought  by 
the  American  Limg  Association  (ALA) 
and  the  Environmental  Defense  Fund, 
American  Lung  Association  v.  Bmwner, 
No.  134  F.3d  388  (D.C.  Cir.  1998)  [ALA] 
that  challenged  our  decision  not  to 
establish  a  new  5-minute  SO2  NAAQS. 
The  court  found  that  we  had  failed  to 
provide  an  adequate  explanation  for  our 
determination  that  no  revision  to  the 
SO2  NAAQS  was  appropriate,  and 
remanded  the  decision  to  us  to  more 
fully  explain  our  decision,  id.  In  the 
absence  of  any  court-established 
deadline  for  EPA  action,  EPA  agreed 
with  ALA  to  finalize  our  response  to  the 
remand  by  the  end  of  the  year  2000  (63 
FR  24782).  Subsequentiy,  ifi  light  of  a 
decision  by  the  covit  in  another  case 
relating  to  EPA's  1997  revisions  of  the 
NAAQS  for  ozone  and  particulate 
matter,  American  Trucking  Associations 
v.  EPA.  175  F.ad  1027, 195  F.Sd  4,  cert, 
granted  120  S.  Ct.  2003  (U.S.  May  22. 
2000)  (No.  9901257)  [ATA),  the  ALA 
agreed  to  extend  the  time  for  us  to 
respond  to  the  remand  of  the  SO2 
NAAQS  decision  to  accommodate  our 


need  for  additional  time  and  pending 
additional  court  action  in  the  ATA  case. 
In  conjimction  with  extension  of  this 
schedule,  we  committed  to  take  a 
number  of  actions,  building  upon  the 
actions  discussed  in  our  1998  notice  (63 
FR  24782).  These  ongoing 'actions  focus 
on  broadening  our  efforts  to  collect  and 
analyze  data  on  5-minute  average  SO2 
concentrations,  providing  further 
giiidance  to  States  on  monitoring  5- 
minute  SO2  concentrations  aroimd 
industrial  sources,  and  addressing 
specific  situations  relating  to  short-term 
SO2  exposures  that  are  of  concern  in 
local  communities,  c 

Availability  of  Information  on  S-Minute 
SO2  Concentrations 

This  section  discusses  new 
information  that  is  now  available  on  5- 
minute  SO2  concentrations,  and 
includes  descriptions  of  the  nature  of 
such  data  in  EPA's  Aerpmetric 
Information  Retrieval  System  (AIRS) 
and  data  in  other  formats,  and  analyses 
that  we  have  conducted  of  these  data. 
Our  1998  solicitation  of  new 
information  and  analyses  on  5-minute 
peak  SO}  levels  (63  FR  24782)  resulted 
in  the  submission  of  relatively  little 
additional  5-minute  SO2  monitoring 
data.  On  June  30,  2000,  we  directly 
requested  the  assistance  of  EPA's 
Regional  Offices  and  the  State  and 
Territorial  Air  Pollution  Program 
Administrators/Association  of  Local  Air 
Pollution  Control  Officers  (STAPPA/ 
ALAPCO)  in  obtaining  any  additional  5- 
minute  SO2  monitoring  data  that  may 
have  been  collected  but  not  submitted  to 
AIRS.*  In  response  to  this  request,  we 
have  received  from  nine  States 
additional  5-minute  SO2  monitoring 
data  from  more  than  48  monitoring 
sites,  recorded  diuing  the  period  1994- 
2000.  We  note,  however,  that  the  newly 
submitted  data  generally  have  a  number 
of  limitations,  such  that  neither  EPA  nor 
the  States  express  any  opinions  about 
the  validity  of  these  data  at  this  time. 
More  specifically,  much  of  the  data  has 
been  provided  to  us  in  a  variety  of 
formats  not  directly  compatible  with 
AIRS;  only  one  State  and  the  District  of 
Columbia  submitted  their  additional 
data  into  AIRS.  Most  of  the  data  files 
lacked  information  on  monitor  location 
and  type,  or  nearby  source  types,  and  a 
niunber  of  States  have  warned  us  that 
the  data  have  not  been  subjected  to 
appropriate  quality  assurance/quality 


>  Robert  Perciasepe,  Assistant  Administrator  for 
Air  and  Radiation,  to  S.  William  Becker,  Executive 
Director.  STAPPA/ ALAPCO,  June  30.  2000;  Robert 
Perciasepe,  Assistant  Administrator  for  Air  and 
Radiation,  to  EPA  Regional  Administrators,  Regions 
I-X:  )ime  30.  2000. 


control  (QA/QC)  procedures. ^  To  the 
extent  possible  and  appropriate,  we  are 
working  with  States  to  address  these 
limitations.  However,  at  this  time,  we 
do  not  believe  it  is  appropriate  to 
disseminate  or  rely  on  these  data.  At 
such  time  as  the  data  are  validated,  they 
will  be  available  to  the  public  in  AIRS. 

To  supplement  prior  assessments  ^ 
and  improve  our  xmderstanding  of  the 
frequency,  magnitude,  and  niunber  of 
locations  at  which  high  5-minute 
concentrations  of  SO2  may  be  occurring, 
we  have  imdertaken  analyses  of  the  data 
in  AIRS  that  include  the  following 
activities: 

(1)  We  have  evaluated  monitoring 
data  from  83  monitoring  sites  reporting 
5-minute  concentrations  in  14  States  to 
determine  the  frequency  of  peak 
concentrations  greater  than  or  equal  to 
0.6  ppm,  the  variations  of  such 
frequencies  across  locations,  whether 
there  are  industrial  sources  located 
nearby  that  may  be  contributing  to 
measured  peak  concentrations,  and  the 
size  of  the  surrounding  population 
within  a  5-km  radius  of  the  monitor. 

(2)  Since  we  have  AIRS  data  frtim  for 
more  monitoring  sites  (695)  recording  1- 
hour  average  concentrations  than  from 
monitors  recording  5-minute 
concentrations,  we  have  constructed 
and  applied  mathematical  models  to  aid 
in  estimating  the  potential  for  the 
occiurence  of  5-minute  peak 
concentrations  at  and  above  0.6  ppm 
SO2  at  locations  where  only  l-hoiu- 
average  concentrations  are  available. 
These  models  are  based  on  determining 
the  relationships  of  5-minute  peak 
concentration  distributions '*  to  1-hour 
mean  concentration  distributions  and 
evaluating  the  statistical  strength  of 
these  relationships. 

Although  we  intend  to  extend  these 
analyses  to  include  additional  data  to 
the  extent  they  become  certified  for 
inclusion  in  AIRS,  we  have 
substantially  completed  the  analyses 
described  above.  A  draft  report 
summarizing  our  preliminary  findings 
has  been  placed  on  EPA's  website  at 
http://www.epa.gov/ttn/amtic. 

Status  of  Ongoing  Activities 

This  section  discusses  the  status  of 
our  ongoing  activities  to  characterize 
and  address  5-minute  peak  SO2  levels 


*  For  example,  in  our  preliminary  review,  we 
have  noted  that  a  number  of  recorded  values  appear 
to  have  been  automatically  flagged  by  the  data 
loggers  as  reflecting  monitor  malfunctions  and 
calibration  measurements. 

>  Prior  assessments  were  done  as  part  of  our  1996 
review  of  the  SCh  NAAQS  and  are  available  in  the 
docket  for  that  rulemaking  (Docket  No.  A-84-2S). 

*  Five-minute  peak  concentrations  are  taken  to  be 
the  maximum  S-minute  block  average  within  each 
hour. 
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that  may  pose  risk  to  sensitive 
individuals  with  asthma.  These 
activities  include:  (1)  Efforts  to  obtain 
State  certification  of  newly  submitted  5- 
minute  SO2  monitoring  data  and  related 
information,  to  be  followed  by  analysis 
of  this  additional  certified  data,  as 
appropriate;  (2)  development  of 
guidance  on  monitoring  5-minute  SO2 
concentrations;  (3)  additional  5-minute 
SO2  air  quality  monitoring,  in 
coordination  with  States'  and  industry's 
monitoring  activities;  (4)  consideration 
of  taking  final  action  on  the  proposed 
ILP;  and  (5)  consideration  of  our 
response  to  the  remand  of  om- 1996  SO2 
NAAQS  decision. 

We  are  now  in  the  process  of  working 
with  States  who  submitted  new  5- 
minute  SO2  monitoring  data  to  facilitate 
their  certification  of  the  data.  We  are 
also  working  to  obtain  related 
information,  as  appropriate,  such  as 
monitor  location,  nearby  soiuce  types, 
and  stuToimding  popidation.  To  the 
extent  that  such  information  warrants 
further  analysis,  we  intend  to  extend  the 
analyses  discussed  above  to  include 
these  data,  and  to  complete  these 
analyses  by  mid-2001. 

In  a  separate  but  related  effort,  we  are 
evaluating  our  ambient  air  monitoring 
regulations  and  approaches.  As  part  of 
a  broad,  integrated  monitoring  strategy 
for  all  the  criteria  pollutants,  which  we 
expect  to  propose  late  Spring  2001 ,  we 
also  expect  to  propose  regulatory 
changes  necessary  to  reflect  ciurent  data 
needs,  which  in  part  will  involve  SO2 
monitoring.  We  initially  proposed 
revisions  to  regulations  at  40  CFR  parts 
53  and  58  to  modify  reference  and 
equivalent  methods  for  SO2  and  to 
revise  the  minimum  requirements  for 
ambient  monitoring  in  compliance  with 
the  SO2  NAAQS  in  order  to  facilitate 
additional  monitoring  of  5-minute 
concentrations  (60  FR  58959,  March  7, 
1995).  We  will  consider  the  input 
received  from  the  earlier  proposal  in 
developing  these  changes. 

In  addition,  we  also  intend  to  issue  a 
guideline  specifically  on  SO2 
monitoring.  We  have  already  developed 
a  draft  guideline,  which  is  intended  to 
lassist  State  and  local  air  pollution 
control  agencies  in  evaluating  their 
networks  and  the  appropriateness  of 
revising  those  networks  to  better 
address  the  potential  for  5-minute 
concentrations  of  concern.  The  draft 
guideline  provides  relevant  background 
information,  siunmarizes  recommended 
procediues  for  network  review, 
suggested  procedures  for  review  of 
available  ambient  data  to  determine  the 
potential  for  high  5-minute 
concentrations,  and  recommendations 
for  short-term  monitoring  network 


design,  including  cost  estimation 
procedures  to  help  assess  the  costs  of 
network  revisions.  This  draft  decument 
may  be  obtained  at  EPA's  website  at 
http://www.epa.gov/ttn/amtic.  In 
addition  to  these  efforts,  we  will  work 
with  the  States  to  facilitate 
implementation  of  the  SO2  monitoring 
guideline  and  the  broader  integrated 
monitoring  strategy. 

We  are  also  starting  to  develop  plans 
for  collecting  additional  5-minute  SO2 
air  quality  monitoring  data.  We  intend 
to  work  with  States  and  industry  to 
elicit  their  support  and  participation  in 
this  project,  which  we  expect  will 
provide  important  new  information  as 
to  the  likelihood  and  natiu«  of  5-minute 
peak  SO2  concentrations  that  may  now 
be  occurring  around  various  types  of 
industrial  facilities.  We  anticipate  that 
this  project  will  take  approximately  two 
years,  including  planning,  coordination, 
data  collection  and  analysis.  We  expect 
that  this  information  will  help  inform 
our  response  to  the  remand  of  the  SO2 
NAAQS  decision  as  well  as  the  next 
periodic  review  of  the  SO2  NAAQS. 

In  our  consideration  of  taking  final 
action  on  the  proposed  ILP  (62  FR  210. 
January  2. 1997).  we  will  take  into 
account  comments  received  in  response 
to  this  notice  as  well  as  comments 
received  on  our  1997  proposed  action. 
We  received  62  comments  on  the 
proposed  ILP.  of  which  11  comments 
were  from  State  and  local  agencies  and 
a  related  organization.  38  conunents 
were  from  individual  industry 
commenters  and  trade  groups,  four  were 
from  public  advocacy  groups,  and  four 
comments  were  from  private  citizens. 
Many  commenters  supported  the 
proposed  ILP  and  its  flexible 
implementation  strategy,  while  others 
commented  that  States  already  have 
sufficient  regulatory  authority  to  deal 
with  sources  emitting  high  5-minute 
peaks  of  SO2  that  may  pose  a  risk  to  the 
health  of  asthmatic  individuals  living 
nearby,  and  therefore  an  additional 
regulatory  program  is  not  necessary.  The 
commenters  disagreed  about  the 
significance  of  the  health  effects 
associated  with  exposure  to  short-term 
peaks  of  SO2.  particularly  at  the  concern 
level  (0.6  ppm  SO2,  5-minute  average). 
Some  expressed  the  view  that  the  health 
effects  associated  with  exposures  at  this 
level  are  not  significant  enough  to 
warrant  remedial  action,  while  others 
expressed  the  view  that  this  level  was 
not  sufficiently  health  protective  and 
luged  us  to  set  the  concern  level  at  a 
lower  concentration  (e.g.,  0.3  ppm  SO2. 
5-minute  average).  Many  commenters 
expressed  concern  about  the  costs 
associated  with  implementing  the 
proposed  ILP,  especially  when 


compared  to  the  relatively  small  size  of 
the  sensitive  population  (i.e., 
individuals  with  asthma  who  are  active 
outdoors)  that  might  be  affected.  In 
addition,  some  State  and  local  agency 
commenters  expressed  concern  about 
the  costs  associated  with  the  additional 
source-based  monitoring  (e.g.,  for 
monitor  piuchase,  monitor  relocation, 
or  additional  staff  members)  that  might 
be  needed  to  implement  the  proposed 
ILP. 

With  regard  to  moving  forward  with 
a  final  ILP,  we  note  that  the  results  of 
the  data  analyses  completed  to  date 
continue  to  suggest  that  there  may  be  a 
niunber  of  locations  in  the  country 
where  repeated  exposures  to  5-minute 
peak  SO2  levels  of  0.60  ppm  and  above 
could  pose  a  risk  of  significant  health 
effects.  Taking  into  account  this 
information,  the  results  of  planned 
additional  analyses,  and  public 
comments,  we  will  consider  taking  final 
action  on  an  ILP.  We  anticipate  reaching 
a  final  decision  on  an  ILP  by  the 
summer  of  2001.  as  a  separate  matter 
from  our  consideration  of  our  response 
to  the  remand  of  the  1996  SO2  NAAQS 
decision.5 

Since  the  court  decision  in  the  ALA 
case,  remanding  our  decision  not  to 
revise  the  SO2  NAAQS.  we  have 
continued  to  take  a  number  of  actions 
relating  to  5-minute  SO2  peaks  of  0.6 
ppm  or  greater,  including  the 
solicitation  and  review  of  additional 
information  and  analyses  described 
above.  Although  we  continue  to 
evaluate  this  and  other  information  in 
light  of  the  ALA  remand,  the  ruling  of 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  the  ATA  case,  and 
its  subsequent  appeal  to  the  United 
States  Supreme  Coiut,  has  created 
potential  uncertainty  regarding  the 
appropriate  framework  for  decisions 
under  section  109.  As  a  result,  we 
believe  that  the  better  course  of  action 
is  to  await  a  decision  from  the  Supreme 
Court,  which  is  expected  during  the 
spring  of  2001,  before  responding  to  the 
ALA  remand  of  our  SO2  NAAQS 
decision.  This  will  better  enable  us  to 


■  Although  we  are  in  the  process  of  considering 
whether  to  move  forward  with  an  ILP  during  the 
same  time  that  we  continue  to  consider  our 
response  to  the  remand  in  the  ALA  case,  it  is 
important  to  note  that  we  view  our  ILP  activities 
and  our  response  to  the  ALA  remand  as 
independent  actions.  Our  consideration  of  taking 
final  action  on  the  proposed  ILP  is  not  intended  as 
a  substitute  for  a  decision  on  the  ALA  remand,  nor 
is  it  intended  to  indicate  that  we  have  reached  any 
particular  outcome  regarding  the  need  for  a  revised 
SO2  NAAQS.  Regardless  of  our  decision  in  response 
to  the  ALA  remand,  we  believe  that  it  is  appropriate 
at  this  time  to  consider  taking  final  action  on  an  ILP 
to  provide  any  supplementary  protection  from 
exposures  of  concern  to  short-term  SO2  peaks  that 
may  be  appropriate. 


1668 


Federal  Register /Vol.  66,  No.  6 /Tuesday,  January  9,  2001 /Notices 


review  and  assess  all  relevant 
information,  including  the  court's 
opinion  and  any  additional  analyses 
and  technical  information,  that  could 
shed  additional  light  on  the  appropriate 
response  to  the  remand.  We  intend  to 
publish  our  schedule  for  considering  the 
relevant  information  and  responding  to 
the  remand  by  mid-2001. 

Request  for  Comments 

We  are  soliciting  comments  on  the 
data  analyses  and  preliminary  findings 
in  our  draft  report  that  is  now  available, 
to  better  inform  future  actions  to  reduce 
the  health  risk  that  may  be  posed  by 
potential  exposures  of  exercising 
asthmatics  to  short-term  peaks  of  SO2. 
More  speciScally,  we  solicit  comments 
on  the  following:  the  appropriateness  of 
using  1-hour  average  SO2  monitoring 
data  as  one  element  in  our  efforts  to 
estimate  the  potential  for  5-minute  peak 
concentrations  greater  than  or  equal  to 
0.6  ppm  SO2;  the  usefulness  of  these 
types  of  analyses  in  identifying  the  need 
for  additional  monitoring  or  other 
actions  and  the  sources  likely  to 
contribute  to  high  5-minute  SO2 
concentrations;  and,  for  the  purpose  of 
assessing  the  need  for  additional 
monitoring  around  SO2  sources,  the 
appropriateness  of  using  just  the  hourly 
maximum  5-minute  average  SO2 
concentrations,  rather  than  all  the  5- 
minute  averages  in  an  hour,  including 
any  relevant  data  storage  and 
management  considerations.  We  will 
consider  this  information  in  the  context 
of  taking  final  action  on  the  proposed 
ILP,  conducting  futiu«  analyses  of  5- 
minute  SO2  air  quality  data,  responding 
to  the  ALA  remand  and  conducting  the 
next  periodic  review  of  the  SO2 
NAAQS. 

Dated;  January  3,  2001. 
Robert  Perciasepe, 
Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  01-565  Filed  1-8-01;  8:45  am] 

BUJNGCOOE  8SaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6931-2] 

Underground  ln|ection  Control 
Program;  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemption- 
Class  I  Hazardous  Waste  Injection; 
MERISOL  USA  LLC 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Decision  on  a  No 
Migration  Petition  Reissuance. 


SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  MERISOL  USA 
LLC  (Merisol)  for  a  Class  I  injection  well 
located  at  Houston,  Texas.  As  required 
by  40  CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  the  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Merisol,  of  the 
specific  restricted  hazardous  wastes 
identified  in  the  exemption,  into  a  Class 
I  hazardous  waste  injection  well  No. 
WDW-319  at  the  Houston,  Texas 
facility,  imtil  December  31,  2010,  unless 
EPA  moves  to  terminate  the  exemption 
under  provisions  of  40  CFR  148.24.  As 
required  by  40  CFR  148.22(b)  and 
124.10,  a  public  notice  was  issued 
October  30,  2000.  The  public  comment 
period  closed  on  December  7,  2000.  No 
comments  were  received.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
December  27,  2000. 
ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  Protection  Agency, 
Region  6,  Water  Quality  Protection 
Division,  Source  Water  Protection 
BranclU6WQ-S),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Dellinger,  Chief  Ground  Water/ 
UlC  Section,  EPA — Region  6,  telephone 
(214) 665-7165. 

Joan  Brown, 

Acting  Division  Director,  Water  Quality 

Protection  Division  (6WQ). 

[FR  Doc.  01-572  Filed  1-8-01;  8:45  am] 

BHXMO  CODE  6665-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66282;  FRL-6761-3] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  CertainPestlcide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federallnsecticide, 


Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  tovoluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
July  9,  2001,  tuiless  indicated  otherwise, 
orders  will  be  issued  canceling  all  of 
these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Office  location 
for  commercial  coiuier  delivery, 
telephone  number  and  e-mail  address: 
Rm.  224,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5761;  e-mail  address: 
hollins.james@epa.gov. 
SUPPt^MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the.  public 
in  general.  Although  thisaction  may  be 
of  particular  interest  to  persons  who 
produce  or  usepesticides,  the  Agency 
has  not  attempted  to  describe  all 
thespecific  entities  that  may  be  affected 
by  this  action.  If  you  haveany  questions 
regarding  the  information  in  this  notice, 
consult  theperson  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  ofthis  document  and 
certain  other  related  documents  that 
might  be  availableelectronically,  from 
the  EPA  Internet  Home  Page  athttp:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  page  select  "Laws  and 
Regulations"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  (http:// 
www.epa.gov/fedrgstr/). 

2.  In  person.  Contact  James  A.  Hollins 
at  1921  Jefferson  Davis  Highway,  Crystal 
Mall  2,  Rm.  224,  Arlington,  VA, 
telephonenumber  (703)  305-5761. 
Available  from  7:30  a.m.  to  4:45 

p.m., Monday  thru  Friday,  excluding 
legal  holidays. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applicationsfrtim  registrants 
to  cancel  some  31  pesticide  products 
registeredimder  section  3  or  24(c)  of 
FIFRA.  These  registrations  eu^  listedin 
sequence  by  registration  nimiber  (or 


Federal  Register /Vol.  66,  No.  6 /Tuesday,  January  9,  2001 /Notices 


1669 


company  number  and  24(c)number)  in 
the  following  Table  1: 


Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


000264  OR-96-001 7 
000264  OR-96-001 8 
000279  OR-78-0020 

000352  TX-97-0004 
000352  WA-93-0006 

000498-00155 
000498-00165 


000498-00168 
000538-00011 

000538-00053 

000538-00077 


000538-00129 

000538-00156 

002935-00481 
002935-00483 
003125  TX-84-0005 

005481  ID-97-0003 
005481  OR-83-0012 
005905-00513 
005905-00514 
010163-00197 

010163-00202 

010163-00203 

010163  CA-97-0001 

010163  OR-94-0023 

010292-00017 


010900-00067 

\ 


051036-00180 


Product  Name 


Mocap  10%  Granular  Nematictde  Insecticide 
Mocap  EC  Nennatickle  -  Insecticide 
Thiodan  50WP  Insecticide 

Dupont  Staple  Hert>tctde 
Oupont  Escort  Hert>icide 

Spraypak  Wasp  Jet  Spray 
Spraypak  Wasp  Spray 


Spraypak  Wasp  Long  Range  Jet  Spray,  Formula  2 
Scotts  Halts  Crabgrass  Preventer 

Scotts  Super  Halts  Plus 

Crabgrass  Preventer  and  Dandelion  Control  Plus 
Fertilizer 


Pro-turf  Fertilizer  and  Crabgrass  Preventer 

Turf  Builder  Plus  Halts  for  Lawns 

ParattiJon  4  Spray 
Parathion  8  Aqua 
Guthion  2  L 

Vapam  Soil  Fumigant  Solution  for  All  Crops 
Vapam  Soil  Fumigant  Solution 
Parathion  4E  Emulsifiable  Insecticide  Concentrate 
Parattiion  8E  Emulsifiable  Insecticide  Concentrate 
Betasan  2.9E 

Betasan  46%  Manufacturing  Concentrate 

Betasan  3.6G  -•-  Fertilizer 

Prefar  6-E  HertJicide 

Prefar  4-E  Hert)iclde 

Uquid  Residual  Spray  Insecticide 


Chemical  Name 


858  PsD.  Aqueous  Roach  &  Ant  Spray 


Miao  Fk>  C07  Parathion  8E 


O-Ettiyl  S,S<lipropyl  phosphorodithioate 

O-Ethyl  S,S-dipropyl  phosphorodithioate 

6,7,8,9,]0-Hexachk)ro-1,5,5a,6,9,9a-hexahydro-6,9-methano- 
2,4,3-t>enzodioxathlepin-3-oxkle 

Sodium  2-chloro-6-(4,6-dimethoxypyrimldin-2-yl-thio)benzoate 

Methyl  2-(((((4-melhoxy-6-methyl-1,3,5-triazin-2- 

yl)amino)cartx}nyl) 

o-lsopropoxyphenyl  methyk:art>amate 

o-lsopropoxyphenyl  methylcartamate 

(Butyteart)ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

Pyrethrins 

o-lsopropoxyphenyl  methyteartamate 

S-(0,0-Diisopropyl      phosphorodithioate)      ester     ol      M(2- 
mercaptoethyl)t)enzenesulfortamide 

S-(0, 0-Diisopropyl      phosphorodithioate)      ester     of      W<2- 
mercaptoethyl)t)enzenesutfonamjde 

S-(0,0-Diisopropyl      phosphorodithioate)      ester     of      N^2- 
mercaptoethy))t)enzenesulfonamide 

2,4-Dk*ilorophenoxyacetic  acid 

2-(2-Methyl-4-chk3rophenoxy)prop(onic  add 

S-(0,0-Diisopropyl      phosphorodithioate)      ester     of      W-{2- 
mercaptoethyl)t>enzenesulfonamide 

SKO.O-Diisopropyl      phosphorodithioate)      ester     of      ^2- 
mercaptoethyl)benzenesulfor»mide 

O.O-Diethyl  O-p-nitrophenyl  phosphorothioate 

0,0-Diethyl  Op-nitrophenyl  ptiosphorothioate 

O.O-Dimethyl         S-((4-oxo-1 ,2.3-ben20triazin-3{4H)-yl)methyl) 
phosphorodlthktate 

Sodium  W-methy)dithlocart)amate 

Sodium  ^methyldithlocartiamate 

O.O-Diethyl  O-p-nitrophenyl  phosphorothioate 

O.O-Diethyl  O-p-nitrophenyl  phosphorothioate 

S-(0,0-Diisopropyl      phosphorodithioate)      ester      of      W-(2- 
mercaptoethyl)benzenesulfonamide 

S-(0,0-Diisopropyl      phosphorodithioate)      ester      of      N^2- 
mercaptoethyl)benzenesulfonamide 

S-(0, 0-Diisopropyl      phosphorodithioate)      ester     of      N-{2- 
mercaptoethyl)t)enzenesutfonamlde 

S-(0,0-Diisopropyl      phosphorodithioate)      ester     of      N-{2- 
mercaptoethyl)benzenesulfonamide 

S-(0,0-Diisopropyl      phosphorodithioate)      ester     of      N-<2- 
mercaptoethyt)benzenesulfonamlde 

o-lsopropoxyphenyl  methylcarbamate 

W-Octyl  bicyclohepter>e  dJcartxjximide 

(Butyk»rt>ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20%  ' 

Pyrethrins 

O.O-Diethyl  0-(3.5,6-trichloro-2-pyridyl)  phosphorothioate 

(Butyk:art>ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

Pyrethrins 

0,0-Diethyl  O-p-nitrophenyl  phosphorothioate 
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Table  l.  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 

Registration  No. 

ProdiKtNafne 

Chemical  Nanw 

062719-00344    . 

DMA4IVM 

Dimethylamine  2.4-dichlorophenoxyacetate 

062719  TX-95-0011 

Lorsban  SOW  Insecticide  In  Water  So»Me  Packets 

aODiethyl  OK3.5,6-trichloro-2i)yrldyl)  phosphorothioate 

073049  WA-86-0019 

3.91%  Liqukl  Concentrate  Progibb 

Gas  cartidge  (as  a  device  for  burrowing  animal  control) 
GibbereNic  add 

♦ 

GibbereHic  acid 
QibbereHic  add 
GibbereHic  acid 
N6-Benzyiadenine.  mixture  witti  GibbereHir^s  A4  and  A7 

Note:  Registrants  for  EPA  ReoKStrations  010900-67  and  051036-180  waived  the  cotmnent  period  and  canceliation  of  these  two  products  are 
eftoctive  upon  puUicaiion  of  iMs>ederal  Register  nottca. 


Unless  a  request  is  withdrawn  by  the 
registrant  within  ISOdays  (30  days  when 
requested  by  registrant)  of  puUication  of 
thisnotice.  orders  will  be  issued 
canceling  aU  of  these  r^istrations.Users 


of  these  pesticides  or  anyone  else 
desiring  the  retention  o^  registratioB 
should  contact  the  applicable  registraat 
during  thiscoouaent  pwiod. 


The  following  Table  2,  includes  the 
names  and  addresses  ofrecord  for  all 
registrants  of  the  products  in  Table  1,  in 
sequenceby  EPA  company  number 


Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA  Company 
No. 


000264 

000279 
000352 

000496 
000538 
002936 

00312S 
005481 
005905 
010163 
010292 
010900 
051036 
062719 
073049 


Company  Name  and  Address 


Aventis  Cropsdenca  USA  LP,  2  T.W.  Alexander  Drive.  Rasaarch  Triangia  PaiK  NC  27709. 

FMC  Corp.  AgricuNural  Products  Group.  1735  Martcet  St.  Philadelphia.  PA  19103. 

E.  I.  Du  Pont  De  Nemours,  Inc..  Barley  Ml  Plaza.  Walker's  Mil,  Wiminglon,  DE  19680. 

Chase  Products  Co.  Putting  Tbe  Best  At  Your  Fingertips.  B<M  70.  Maywood,  H.  60153. 

The  Scans  Co.,  14111  Scottslawn  Rd.  MarysviMe.  OH  43041. 

Wttwr  EMs  Co.,  191  W.  Shaw  Ave.  #107.  Fresno.  CA  93704. 

Bayer  Corp..  AgrKuNure  Diviskxi.  8400  Hawthorn  Rd.  Box  4913,  Kansas  City,  MO  64120. 

Amvac  Chemk:ai  Corp..  Attn:  Jon  C.  Wood.  4695  Macarthur  Ct.,  Suite  1250.  f^ewport  Beach.  CA  92660. 

Hetana  Chemical  Co,  6075  Poplar  Ave..  Suite  500.  Memphis,  TN  38119. 

Gowan  Co,  Box  5569.  Yunta.  AZ  85368. 

Venus  Laboratories.  Inc..  855  Lively  Blvd.  Wood  Date.  IL  60191. 

Shenvin-WHams  Consumer  Group,  601  Canal  Rd..  Cleveland.  OH  44113. 

Mk»>-Fk}  Co,  Box  772099.  Memphis.  TN  38117. 

Dow  Agrosciencas  LLC.  9330  Zionsviite  Rd  306/3E,  Indianapolis,  IN  46268. 

Vatont  Bwsdences  Corp..  870  Technoloy  Way,  LibertyvHte,  IL  60048. 


m.  Loas  of  Acdve  Ingredients 

Unless  the  request  for  cancellation  is 
withdrawn,  onepesticide  active 
ingredient  will  no  longer  appear  in  any 
registeredproducts.  Those  who  are 
concerned  about  the  potential  loss  of 
thisactive  ingredient  for  pesticidal  use 
are  encouraged  to  workdirectly  with  the 
registrant(s)  to  explore  the  possibility 
o^thdrawing  their  request  for 
cancellation.  The  active  ingredientis 
listed  in  the  following  Table  3,  with  the 
CAS  Number  and  EPACompany 
Number. 


Table  3.  —  Active  Ingredients 
Which  Would  Disappear  as  a  Re- 
sult Of  Registrant's  Request 

TO  CAhKJEL 


CAS  No. 

Chemk»l  Name 

EPA 

Company 

No. 

53663- 
71-1 

N6-Benzyladenine, 

mjxl.  with 
Gibberellins  A4 
andA7 

073049 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA.  provides  that 
a  registrant  of  apesticide  product  may  at 


any  time  request  that  any  of  itspesticide 
registrations  be  amended  to  delete  one 
or  more  uses.The  Act  further  provides 
that,  before  acting  on  the  request, 
EPAmust  publish  a  notice  of  receipt  of 
any  such  request  in  theFednal  Register. 
Thereafter,  die  Administrator  may 
approve  such  a  request. 

V.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  forcancellation  must  submit 
such  withdrawal  in  writing  to  James 
A.Hollins,  at  the  address  given  above, 
postmarked  before  July  9,  2001,  imless 
indicated  otherwise.  This  written 
withdrawal  of  therequest  for 
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cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product{s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  andto  fulfill  any  applicable 
unsatisfied  data  requirements. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  thecancellation  order.  The 
orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received  by  the 
Agency.  This  policy  is  in  accordance 
with  the  Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26. 1991  (56  FR  29362)  (FRL  3846- 
4).  Exception  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistrationrequirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affectedproduct(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  vfhfen  more  stringent  restoictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concemsassociated  with  a  particular 
chemical. 

List  of  Suhiects 

Environmental  protection, 
Agricultiu-al  commodities.  Pesticides 
and  pests. 

Dated:  December  21,  2000. 

Richard  D.  Schmitt, 

Director,  Information  Resources  and  Services 
Division.  Office  of  Pesticide  Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-6931-1] 

Nutrient  Criteria  Development;  Notice 
of  Ecoregional  Nutrient  Criteria 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Ecoregional  Nutrient 
Criteria  for  Lakes  and  Reservoirs,  Rivers 
and  Streams,  and  Wetlands. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  publishing  seventeen 
Ecoregional  Nutrient  Criteria 
Docimients  for  lakes  and  reservoirs, 
rivers  and  streams  and  wetlands  within 
specific  geographic  regions  (ecoregions) 
of  the  United  States.  These 
recommended  section  304(a)  water 
quality  criteria  for  nutrients  were 
developed  with  the  aim  of  reducing  and 
preventing  eutrophication  on  a  National 
scale.  Each  document  presents 
recommended  criteria  for  causal 
parameters  (total  phosphorus  and  total 
nitrogen)  and  response  variables 
(chlorophyll  a  and  some  form  of 
turbidity).  This  information  is  intended 
to  serve  as  a  starting  point  for  States, 
authorized  Tribes  and  others  to  develop 
more  refined  nutrient  criteria,  as 
appropriate,  using  EPA  waterbody- 
specific  technical  guidance  manuals  and 
other  scientifically  defensible 
approaches.  EPA  will  work  with  States 
and  authorized  Tribes  as  they  adopt 
water  quality  criteria  for  nutrients  into 
their  water  quality  standards.  EPA 
expects  States  and  authorized  Tribes  to 
adopt  or  revise  EPA  ecoregional  nutrient 
criteria  published  in  2000  into  State  or 
Tribal  water  quality  standards  by  2004. 

Under  the  Clean  "Water  Act,  States, 
Territories,  and  authorized  Tribes  adopt 
into  their  water  quality  standards  water 
quality  criteria  to  protect  designated 
uses.  The  criteria  recommendations 
presented  in  these  dociunents  are 
guidance  that  States,  territories,  and 
authorized  Tribes  may  use  as  a  starting 
point  for  developing  their  own  criteria 
as  part  of  their  water  quality  standards. 
EPA  strongly  encourages  States, 
Territories  and  authorized  Tribes  to 
refine  these  recommendations  based  on 
the  key  elements  of  nutrient  criteria 
development  (historical  information, 
reference  conditions,  models, 
consideration  of  dowmstream  effects, 
and  expert  judgment)  discussed  in 
EPA's  published  Technical  Guidance 
Manuals  (Lakes  and  Reservoirs:  EPA- 
822-BOO-OOl;  Rivers  and  Streams: 
EPA-822-B-00-002).  While  the 
seventeen  documents  available  today 
contain  EPA's  scientific 
recommendations  regarding  ecoregional 


nutrient  criteria,  the  information  and 
recommendations  are  not  regulations, 
and  do  not  impose  legally  binding 
requirements  on  EPA,  States, 
Territories,  authorized  Tribes,  or  the 
public.  As  recommendations,  they 
might  not  apply  to  a  particular  situation 
based  upon  the  circimistances.  States, 
Territories,  and  authorized  Tribes  retain 
the  discretion  to  adopt  water  quality 
criteria  based  on  other  scientifically 
defensible  approaches  to  developing 
regional  or  local  nutrient  criteria  that 
differ  from  these  recommendations.  EPA 
may  revise  these  section  304(a)  water 
quality  criteria  in  the  future. 

EPA  is  making  these  recommended 
section  304(a)  nutrient  water  quality 
criteria  available  to  the  public  in 
accordance  with  the  Agency's  process 
for  publishing  new  and  revised  criteria 
(see  Federal  Register,  December  10. 
1998,  63  FR  68354  and  in  the  EPA 
document  titled.  National 
Recommended  Water  Quality — 
Correction  EPA  822-Z-99-O01 ,  April 
1999).  EPA  invites  the  public  to  provide 
scientific  views  on  these  criteria.  EPA 
will  review  and  consider  information 
submitted  by  the  public  on  significant 
scientific  issues  and  site-specific  data 
that  might  not  have  otherwise  been 
identified  by  the  Agency  during 
development  of  these  criteria.  After  EPA 
reviews  the  submitted  significant 
scientific  information,  the  Agency  may 
publish  revised  nutrient  water  quality 
criteria,  or  publish  a  notice  informing 
the  public  ihat  the  submitted 
information  doe's  not  warrant  revision  of 
the  criteria. 

EPA  encoiu-ages  the  public  to  provide 
additional  data  that  could  help  States 
and  or  authorized  Tribes  to  refine  these 
recommended  nutrient  water  quality 
criteria.  EPA  has  identified  specific 
sections  within  each  document  where 
public  input  would  greatly  assist  States 
and  authorized  Tribes  in  the  task  of 
augmenting  the  database  for  deriving 
ecoregional  nutrient  water  quality 
criteria.  For  example,  the  public  can 
provide  information  concerning  the 
historical  conditions  and  trends  of  the 
water  resources  within  an  ecoregion 
related  to  cultural  eutrophication.  EPA 
will  forward  all  comments  received  on 
a  particular  ecoregional  criterion  or  set 
of  criteria  to  the  appropriate  State  or 
Tribe  to  help  foster  water  quality  criteria 
refinement. 

EPA's  Office  of  Water,  Office  of 
Science  and  Technology'  has  prepared 
this  document  for  publication.  Mention 
of  trade  names  or  commercial  products 
does  not  constitute  endorsement  or 
recommendation  for  use. 
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DATES:  EPA  will  accept  significant 
scientific  information  submitted  to  the 
Agency  within  90  days  of  publication  of 
this  notice  in  the  Federal  Register.  Any 
scientific  information  submitted  should 
be  adequately  documented  and  contain 
enough  supporting  information  to 
indicate  that  acceptable  and 
scientifically  defensible  procedures 
were  used  and  that  the  results  are 
reliable. 

ADDRESSES:  This  notice  contains  a 
simunary  of  the  Ecoregional  Nutrient 
Criteria  Documents.  Copies  of  the  all  or 
any  dociunent  may  be  obtained  from  the 
U.S.  National  Service  Center  for 
Environmental  Publications  (NSCEP), 
11029  Kenwood  Road,  Cincinnati,  OH 
45242;  (513)  489-8190  or  toll  free  (800) 
490-9198.  The  dociunents  are  also 
available  electronically  at  http:// 
www.  epa  .gov/ost/stan  dards/ 
nutrient.htmi  The  waterbody-specific 
technical  guidance  manuals,  which 
present  the  nutrient  criteria  derivation 
methodology  used  by  EPA  to  develop 
the  nutrient  water  quality  criteria,  are 
also  available  from  EPA's  nutrient 
website.  An  original  and  two  copies  of 
written  significant  scientific  information 
should  sent  to  Robert  Cantilli  (MC- 
4304),  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Ave.,  NW  , 
Washington,  DC  20480.  Written 
significant  scientific  information  may  be 
submitted  electronically  in  ASCII  or 
Word  Perfect  5.1,  5.2,  6.1,  or  8.0  formats 
to  OW-GeneraI@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  CantiUi,  U.S.  EPA,  Health  and 
Ecological  Criteria  Division  (4304), 
Office  of  Science  and  Technology,  Ariel 
Rios  Building,  1200  Pennsylvania  Ave., 
NW,  Washington,  DC  20460;  or  call 
(202)  260-5546;  or  e-mail 
cantilli.robert@epa.gov. 

SUPP1.EMENTARY  INFORMATION: 

What  Are  Section  304(a)  Nutrient 
Criteria? 

Section  304(a)(2)  of  the  Clean  Water 
Act  directs  EPA  to  develop  and  publish 
information  on  the  factors  necessary  "to 
restore  and  maintain  the  chemical, 
physical  and  biological  integrity  of  the 
Nation's  waters,  including  the 
protection  and  propagation  of  shellfish, 
fish  and  wildlife,  the  protection  of 
recreational  activities  in  and  on  the 
water,  and  the  measurement  and 
classification  of  water  quality." 

Section  304(a)(1)  of  the  Clean  Water 
Act  directs  EPA  to  publish,  and  from 
time  to  time  revise,  recommended 
criteria  for  water  quality  accurately 
reflecting  the  latest  scientific 
knowledge,  "including  information  on 
the  factors  affecting  rates  of 


eutrophication."  The  intent  of  EPA's 
recommended  ecoregional  nutrient 
criteria  is  to  represent  water  quality 
conditions  of  surface  water  that  are 
minimally  affected  by  human 
development  activities  and  to  provide 
for  the  protection  and  propagation  of 
aquatic  Ufe  and  recreation. 

Water  quality  criteria  developed 
under  section  304(a)  are  based  solely  on 
data  and  scientific  judgments  and  do 
not  reflect  consideration  of  economic 
impacts  or  the  technological  feasibility 
of  meeting  any  specific  level  of  water 
quality  in  ambient  water.  They  provide 
guidance  for  States  and  authorized 
Tribes  in  adopting  water  quality 
standards  that  ultimately  provide  a  basis 
for  controlling  discharges  or  releases  of 
pollutants.  They  also  provide  guidance 
to  EPA  when  promulgating  water 
quality  standards  under  section  303(c), 
when  such  action  is  necessary. 

EPA  published  a  National  Strategy  for 
the  Development  of  Regional  Nutrient 
Criteria  in  Jime  1998  that  described  the 
approach  the  Agency  would  follow  in 
developing  nutrient  criteria  and 
working  with  States  and  authorized 
Tribes  as  they  adopt  nutrient  criteria 
into  State  and  Tribal  water  quality 
standards  (see  Federal  Register,  June  25, 
1998,  63  FR  34648;  this  doctunent  is 
also  available  bom  the  nutrient  website: 
http://www.epa.gov/ost/standards/ 
nutrient.htmi.).  The  major  fociis  of  the 
strategy  is  the  development  of 
waterbody-type  technical  guidance 
manuals  and  recommended  ecoregion- 
specific  nutrient  criteria  by  the  end  of 
2000.  In  addition,  EPA  has  established 
a  national  nutrient  database  that  States 
and  authorized  Tribes  can  use  to 
compile  as  well  as  evaluate  nutrient 
data  and  perform  alternative  analyses. 
This  database  contains  the  information 
upon  which  today's  recommendations 
were  calculated. 

EPA's  Section  304(a)  nutrient  criteria 
reconmiendations  are  intended  to 
protect  against  the  adverse  effects  of 
cultural  eutrophication.  Cultural 
eutrophication  (i.e.,  overenrichment  of 
nutrient  levels  associated  with  hiunan 
activities)  of  United  States  surface 
waters  is  a  long-standing  problem. 
States  emd  Tribes  consistently  identify 
excessive  levels  of  nutrients  are  a  major 
reason  why  as  much  as  half  of  the 
surface  waters  surveyed  in  this  country 
do  not  meet  water  quality  objectives, 
such  as  full  support  of  aquatic  life. 

Nitrogen  and  phosphorus  are  the 
primary  causes  of  eutrophication;  algal 
blooms  are  often  a  response  to 
enrichment.  Within  various  waterbody 
types  (e.g.,  lakes,  rivers,  estucuies), 
chronic  symptoms  of  overenrichment 
include  low  dissolved  oxygen,  fish  kills, 


reduced  water  clarity,  and  changes  frt>m 
the  natural  types  and  diversity  of 
species  of  flora  and  faima.  The  problem 
is  national  in  scope,  but  specific  levels 
of  overenrichment  leading  to  these 
problems  vary  from  one  region  of  the 
coimtry  to  another  because  of  factors 
such  as  geographical  variations  in 
geology  and  soil  types.  For  these 
reasons,  EPA  is  developingits 
recommended  nutrient  water  quality 
criteria  on  an  ecoregional  basis  for  use 
by  States  and  authorized  Tribes. 

Because  EPA's  nutrient  water  quality 
criteria  are  intended  to  represent  water 
quality  conditions  that  are  reflective  of 
those  minimally  impacted  by  human 
activities,  they  are  presumed  to  protect 
any  threatened  or  endangered  species 
that  reside  in  or  make  use  of  those 
waters.  However,  there  remains  a  small 
possibility  that  the  nutrient  criteria  will 
not  protect  all  listed  endangered  or 
threatened  species.  Consequently,  EPA 
recommends  that  States  and  authorized 
Tribes  develop  more  protective,  site- 
specific  modifications  of  the  criteria  as 
necessary  to  protect  threatened  and 
endangered  species,  where  sufficient 
data  exist  indicating  that  endangered  or 
threatened  species  are  more  sensitive  to 
a  particular  level  of  a  nutrient  parameter 
or  overenrichment  condition  than  that 
reflected  by  EPA's  nutrient  water 
quality  criteria. 

What  Guidance  Will  EPA  Develop  and 
Publish  for  Nutrients  Under  Section 
304(a)? 

To  assist  EPA  Regions,  States,  and 
authorized  Tribes  to  establish  protective 
and  scientifically  defensible  nutrient 
criteria,  EPA  will  publish  specific 
technical  guidance  manuals  for  various 
waterbody  types.  In  2000,  EPA 
published  guidance  manuals  for  lakes 
and  reservoirs  and  for  rivers  and 
streams.  These  documents  are  available 
from  EPA's  nutrient  website:  htip:// 
www.epa.gov/ost/standards/ 
nutrienthtml.  EPA  is  currently 
developing  guidance  manuals  for 
estuarine  and  coastal  waters  and  for 
wetlands. 

In  addition  to  developing  this 
waterbody-type  specific  guidance,  EPA 
is  working  to  publish  specific  nutrient 
water  quality  criteria  recommendations 
under  section  304(a)  for  every  type  of 
waterbody,  i.e.,  lakes  and  reservoirs, 
rivers  and  streams,  wetlands  and 
estuaries  and  coastal  waters  (where 
applicable)  for  all  of  the  14  nutrient 
ecoregions  that  EPA  has  identified  in 
the  continental  United  States.  Today's 
notice  aimounces  the  availability  of 
Ecoregional  Nutrient  Criteria 
Documents  for  lakes  and  reservoirs  in  a 
set  of  eight  ecoregions,  for  rivers  and 
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streams  in  a  set  of  eight  ecoregions 
(several  of  which  overlap  with  the  set  of 
eight  ecoregions  for  lakes  and 
reservoirs),  and  for  wetlands  in  one 
ecoregion.  These  ecoregions  were 
chosen  based  on  the  availability  of 
nutrient  data  within  each  ecoregion. 
Following  development  of  technical 
guidance  manuals  for  estuarine  and 
coastal  waters  and  wetlands  (in  general), 
EPA  intends  to  publish  water  quality 
criteria  for  these  waters  on  an 
appropriate  regional  basis. 

EPA  expects  States  and  authorized 
Tribes  to  use  the  technical  guidance 
manuals,  together  with  today's 
recommended  water  quaUty  criteria  and 
the  national  nutrient  database,  to 
develop  State  and  Tribal  quantified 
water  quality  criteria  for  nutrients,  to 
help  identify  water  quality  impairments, 
and  to  evaluate  success  in  increasing  the 
number  of  waterbodies  across  the  U.S. 
which  meet  State  and  Tribal  water 
quality  standards. 

How  Should  States  and  Authorized 
Tribes  Establish  Nutrient  Criteria  in 
Their  Water  Quality  Standards? 

■  EPA  will  work  with  States  and 
authorized  Tribes  as  they  adopt  water 
quality  criteria  for  nutrients  into  ♦heir 
water  quality  standards.  EPA  recognizes 
.  that  States  and  authorized  Tribes  have 
several  options  available  to  them.  EPA 
recommends  the  following  approaches, 
in  order  of  preference: 

(1)  Wherever  possible,  develop  nutrient 
criteria  that  fully  reflect  localized  conditions 
and  protect  specific  designated  uses  using 
the  process  described  in  EPA's  Technical 
Guidance  Manuals  for  nutrient  criteria 
development.  Such  criteria  may  be  expressed 
either  as  numeric  criteria  or  as  procedures  to 
translate  a  State  or  Tribal  narrative  criterion 
into  a  quantified  endpoint  in  State  or  Tribal 
water  quality  standards. 

(2)  Adopt  EPA's  section  304(a)  water 
quality  criteria  for  nutrients,  either  as 
numeric  criteria  or  as  procedures  to  translate 
a  State  or  Tribal  narrative  nutrient  criterion 
into  a  quantified  endpoint. 

(3)  Develop  nutrient  criteria  protective  of 
designated  uses  using  other  scientifically 
defensible  methods  and  appropriate  water 
quality  data. 

The  key  parameters  addressed  in  the 
Ecoregional  Nutrient  Criteria 
Documents  are  total  phosphorus,  total 
nitrogen,  chlorophyll  a,  and  tiubidity 
{e.g.,  Secchi  depth  for  lakes;  turbidity 
for  rivers  and  streams).  These  are  the 
parameters  which  EPA  considers 
important  in  nutrient  assessment 
because  the  first  two  (nitrogen  and 
phosphorus)  are  the  main  causal  agents 
of  enrichment,  while  the  two  response 
variables  (chlorophyll  a  and  turbidity) 
are  early  indicators  of  system 
overenrichment  for  most  surface  waters. 


States  and  authorized  Tribes  are 
encouraged  to  develop  additional 
criteria  for  additional  parameters  such 
as  dissolved  oxygen,  algal  biomass,  and 
biological  integrity  indices.  EPA 
believes  that  quantitative  endpoints  are 
needed  for  both  causal  and  biological 
and  physical  response  variables. 

Based  on  the  information  available  to 
the  Agency  at  the  time  of  publication, 
the  values  presented  in  these  documents 
generally  represent  nutrient  levels  that 
protect  against  the  adverse  effects  of 
nutrient  overenrichment  in  aquatic 
environments.  However,  these 
recommended  water  quality  criteria 
should  be  viewed  as  starting  points  that 
should  be  further  refined.  As  set  forth  in 
each  document,  the  elements  that  EPA 
expects  States  and  authorized  Tribes  to 
consider  in  developing  a  nutrient 
criterion  are: 

(1)  Historical  data  and  other 
information  (published  literature); 

(2)  Current  reference  conditions; 

(3)  Models  to  simulate  physical  and 
ecological  processes  or  determine 
empirical  relationships  among  causal 
(nutrients)  and  response  (biological  or 
physical  conditions)  variables;  and 

(4)  Evaluation  of  downstream  effects. 
EPA  also  expects  States  and 

authorized  Tribes  to  make  use  of  expert 
judgment  when  examining  the 
information  and  establishing  criteria. 

What  Are  Regional  Technical 
Assistance  Groups? 

To  assist  States  and  authorized  Tribes 
in  developing  and  refining  their  own 
nutrient  criteria,  and  to  provide  Tnulti- 
jiuisdictional  coordination  and 
consistency  in  the  criteria  development 
process,  EPA  established  Regional 
Technical  Assistance  Groups  (RTAGs). 
RTAGs  are  a  collection  of  EPA,  State, 
Tribal  representatives  who  are  working 
together  to  employ  the  processes  and 
approaches  recommended  in  EPA's 
waterbody-specific  technical  guidance 
manuals  [e.g.,  those  EPA  has  already 
published  for  lakes  and  reservoirs,  and 
rivers  and  streams)  for  the  purpose  of 
developing  more  refined  nutrient 
criteria  than  those  made  available  today. 
Criteria  refinement  can  occur  by 
grouping  data  or  performing  data 
analyses  at  smaller  geographic  scales 
than  an  ecoregion,  such  as  a 
subecoregion,  the  State  or  Tribe  level,  or 
specific  class  of  lakes  or  streams. 
Refinement  can  also  occur  through 
further  consideration  of  other  elements 
of  criteria  development,  such  as 
published  hterature  or  models. 

EPA  has  used  data  and  expertise 
provided  by  the  RTAGs  to  date  in  the 
development  of  today's  Ecoregional 
Nutrient  Criteria  Documents.  EPA 


strongly  encourages  States  and 
authorized  Tribes  to  fully  participate  in 
their  respective  RTAG,  and  use  this 
opportunity  to  pool  expertise  and 
resoiut:es  at  the  State,  Tribal,  and 
federal  level.  In  addition  to  the  criteria 
development  role,  the  RTAGs  also 
function  to  facilitate  dialogue  among 
stakeholders  through  public  meetings 
and  technical  meetings. 

How  and  When  Does  EPA  Expect  States 
and  Authorized  Tribes  to  Adopt 
Nutrient  Criteria  Into  Their  Water 
Quality  Standards? 

EPA  emphasizes  that,  in  the  course  of 
carrying  out  its  responsibilities  under 
section  303(c)  of  the  Clean  Water  Act,  it 
reviews  State  and  authorized  Tribal 
water  quality  standards  to  assess  the 
need  for  new  or  revised  water  quality 
criteria.  The  Agency  views  the  criteria 
adoption  process  as  a  two  phased 
approach.  The  first  phase  includes  the 
development  of  a  plan  which  outlines 
the  process  for  adopting  criteria.  This 
plan  should  address  items  such  as  the 
criteria  development  process,  staffing  of 
personnel  who  will  undertake  specific 
tasks,  and  setting  the  internal  schedule 
to  complete  the  adoption  process  within 
the  State  and  Tribal  triennial  review  or 
another  process.  The  second  phase  of 
the  adoption  process  is  implementing 
the  criteria  adoption  plan.  This  may 
involve  collectuig  existing  data, 
sampling  to  obtain  new  data,  developing 
a  supporting  data  base,  analyzing  data  to 
determine  reference  conditions  and 
predictive  relationships  among 
variables,  establishing  nutrient  water 
quality  criteria,  and  facilitating 
appropriate  public  participation  in  the 
process. 

The  Agency  presents  the  following 
schedule  for  the  adoption  of  nutrient 
criteria  into  water  quality  standards, 
which  includes  a  recommended  period 
of  time  for  the  formation  of  a  plan  for 
developing  and  adopting  nutrient 
criteria,  as  well  as  a  specific  period  of 
time  diu-ing  which  we  expect  States  and 
Tribes  to  adopt  the  nutrient  criteria  into 
their  water  quality  standards: 

(1)  By  the  end.6f  2001 ,  each  State  and 
authorized  Tribe  should  complete  a 
plan  for  developing  and  adopting 
nutrient  criteria  into  State  or  Tribal 
water  quality  standards.  The  plan 
should  describe  how  and  when  nutrient 
criteria  will  be  adopted,  either  as  part  of 
a  triennial  review,  or  another  process. 

(2)  By  the  end  of  2004,  States  and 
authorized  Tribes  should  adopt  nutrient 
criteria  (either  numeric  criteria  or  as 
procedures  to  translate  a  narrative 
nutrient  criteria  into  a  quantified 
endpoint)  for  the  waterbody  type  and 
ecoregions  associated  with  the  section 
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304(a)  water  quality  criteria  that  EPA 
publishes  by  the  end  of  2001.  EPA 
intends  to  notify  States  and  authorized 
Tribes  by  March  2001  which  waterbody 
type  and  ecoregions  EPA  expects  to 
address  in  section  304(a)  criteria 
published  by  the  end  of  2001. 

EPA  recognizes  that  the  ecoregions 
addressed  in  the  section  304(a)  water 
quahty  criteria  for  nutrients  published 
by  the  end  of  2001  may  not  represent 
complete  coverage  across  all  State  and 
Tribal  waters,  may  not  overlap  with 
important  watershed  boundaries,  and 
may  not  reflect  high  priority  waters.  In 
developing  their  own  criteria  for 
specific  waters.  States  and  authorized 
Tribes  have  the  flexibility  to  first 
address  geographic  areas  and  waterbody 
types  other  than  those  specified  in  the 
section  304(a)  criteria  published  by  the 
end  of  2001,  particularly  if  a  State  or 
authorized  Tribe  has  efforts  underway 
to  develop  criteria  for  those  areas. 
However,  EPA  would  continue  to  expect 
States  and  authorized  Tribes  to  adopt 
nutrient  criteria  by  2004  for  all 
waterbody  types  and  ecoregions 
addressed  in  the  section  304(a)  criteria 
published  by  the  end  of  2001.  The  plan 
for  developing  and  adopting  nutrient 
criteria,  completed  by  the  end  of  2001 , 
should  address  these  considerations. 

(3)  EPA  intends  to  propose  to 
promulgate  nutrient  water  quality 
criteria,  reljring  substantially  on  EPA's 
section  304(a)  water  quality  criteria,  by 
the  end  of  2004,  where  States  and 
authorized  Tribes  have  not  substantially 
completed  their  adoption  of  such 
criteria  according  to  the  plan  completed 
by  the  end  of  2001 ,  if  the  Administrator 
determines  that  such  new  or  revised 
standards  are  necessary  to  meet  the 
requirements  of  the  Clean  Water  Act. 

(4)  As  EPA  issues  additional  section 
304(a)  nutrient  criteria 
recommendations  in  2002  and  beyond. 
States  and  authorized  Tribes  should 
continue  to  adopt  nutrient  criteria  for 
the  remaining  waterbody  types  and 
ecoregions.  Such  efforts  should 
generally  follow  a  schedule  similar  to 
the  sequence  in  (1)  through  (3)  above, 
with  the  years  adjusted  to  reflect  the 
date  EPA  issues  each  set  of  criteria. 

Dated:  December  29,  2000. 
J.  Charles  Fox, 

Assistant  Administrator,  Office  of  Water. 
(FR  Doc.  01-569  Filed  l-»-01;  8:45  am] 
BHXMO  COM  asao-ao-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-7] 

Estuarine  and  Coastal  Marine  Waters: 
Bioassessment  and  Blocriteria 
Technical  Guidance  Document;  Notice 
of  Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  the  Estuarine  and  Coastal 
Marine  Waters:  Bioassessment  and 
Biocriteria  Technical  Guidance 
document  developed  and  published 
pursuant  to  section  304(a)(8)  of  the 
Clean  Water  Act  (CWA).  This  technical 
guidance  document  helps  fulfill  CWA 
section  101(a)  which  states,  in 
summary,  "The  objective  of  this  Act  is 
to  restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters." 

To  help  protect  the  biological 
integrity  of  the  Nation's  waters,  this 
technical  guidance  provides  an 
extensive  collection  of  methods  and 
protocols  for  conducting  bioassessments 
in  estuarine  and  coastal  marine  waters 
and  the  procedures  for  deriving 
biocriteria  fit)m  the  results.  Case  studies 
illustrate  the  bioassessment  process  and 
biocriteria  derivation  procediires.  The 
dociunent  outlines  physical 
classification  of  estuaries  and  coastal 
marine  waters,  and  discusses  sampling 
methods  and  candidate  metrics  for  four 
core  groups  of  biological  indicator 
assemblages:  benthic 
macroinvertebrates,  fish,  aquatic 
macrophjrtes,  and  phytoplankton.  Three 
sampling  tiers  are  developed,  increasing 
in  sampling  effort,  precision,  and 
diagnostic  ability.  Alternative  data 
analysis  methods  are  introduced  for 
biological  index  development,  and  the 
document  ends  with  eight  case  studies 
illustrating  the  implementation  of  the 
methods. 

Many  natural  resource  agencies 
throughout  the  United  States  are  using 
bioassessments  and  biocriteria  for  small 
rivers  and  streams  and  some  States  are 
beginning  work  in  lakes  and  reservoirs. 
EPA  issued  guidance  documents  for 
these  water  bodies  in  1996  and  1998, 
respectively  (Biological  Criteria: 
Technical  Guidance  for  Streams  and 
Small  Rivers  (EPA-822-B-96-001)  and 
Lake  and  Reservoir  Bioassessment  and 
Biocriteria  Technical  Guidance 
Document  (EPA  841-B-98-007)). 

With  the  use  of  this  guidance  State/ 
Tribal  and  Federal  water  resource 
managers  will  be  able  to  better  protect 
and  restore  the  biological  integrity  of 


coastal  and  estuarine  resources.  This 
guidance  is  not  a  regulation  and  does 
not  impose  legally-binding  requirements 
on  EPA,  States,  Territories,  Tribes,  or 
the  public. 

Availability  of  Dociunents:  The 
guidance  is  published  with  the 
following  tide  and  EPA  document 
number;  Estuarine  and  Coastal  Marine 
Waters:  Bioassessment  and  Biocriteria 
Technical  Guidance,  (EPA  822-B-OO- 
024),  dated  December  2000.  The 
document  and  a  summary  Fact  Sheet  are 
available  on  the  EPA  website  at 
www.epa.gov/ost/biocriteria/.  Paper 
copies  can  be  obtained  bom  the  U.S. 
EPA,  Water  Resource  Center  by  phone 
at:  (202)  260-7786,  or  by  sending  an  e- 
mail  to  the  Center  at  center. water- 
resource@epa.gov,  or  through 
conventional  mail  by  sending  a  letter  of 
request  to  U.S.  EPA  Water  Resource 
Center,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Swietlik  at  (202)  260-9569  or 
by  e-mail  at  swietlik.william@epa.gov  m 
Laura  Gabanski  at  (202)  260-5868  or  by 
e-mail  at  gabanski.laura@epa.gov. 

Dated:  December  22,  2000. 
Geoffrey  H.  Gnibbs, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  01-573  Filed  l-»-01;  8:45  am) 
BHJJNO  CODE  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6931-61 

Inventory  of  U.S.  Greenliouse  Gas 
Emissions  and  Sinks:  1990-1999 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  dociunent  availability 
and  request  for  comments. 

SUMMARY:  The  Draft  Inventory  of  U.S. 
Greenhouse  Gas  Emissions  and  Sinks: 
1990-1999  is  avjiilable  for  public  review 
and  comment.  Annual  U.S.  emissions 
for  the  period  of  time  from  1990-1999 
are  siunmarized  and  presented  by 
source  category  and  sector.  The 
inventory  contains  estimates  of  carbon 
dioxide  (C02),  methane  (CH4),  nitrous 
oxide  (N20),  Hydrofluorocarbons  (HFC), 
perfluorocarbons  (PFC),  and  sulfur 
hexaflouride  (SF6)  emissions.  The 
inventory  also  includes  updated 
estimates  of  carlran  sequestration  in  U.S. 
forests  and  soils.  The  technical 
approach  used  in  this  report  to  estimate 
greenhouse  gas  emissions  from  sources 
and  removals  by  sinks  is  consistent  with 
the  methodologies  recommended  by  the 
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Intergovernmental  Pemel  on  Climate 
Change  (IPCC).  The  Inventory  of  U.S. 
Greenhouse  Gas  Emissions  and  Sinks  is 
the  latest  in  a  series  of  annual  U.S. 
submissions  to  the  Secretariat  of  the 
United  Nations  Framework  Convention 
on  Climate  Change. 
DATES:  To  ensure  your  comments  are 
considered  for  the  final  version  of  this 
document,  please  submit  your 
comments  prior  to  February  20,  2001. 
However,  comments  received  after  that 
date  will  still  be  welcomed  and  will  be 
considered  for  the  next  edition  of  this 
report. 

ADDRESSES:  Comments  should  be 
submitted  to  Mr.  Wiley  Barbour  at:  U.S. 
Environmental  Protection  Agency, 
Office  of  Atmospheric  Programs,  Market 
Policy  Branch  (MC:  2175),  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460,  Fax  :  (202)  260-6405. 

If  you  wish  to  send  an  email  with 
your  conunents,  you  may  send  the  email 
to  barbour.wiley@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wiley  Barboiu-,  Environmental 
Protection  Agency,  Office  of 
Atmospheric  Programs,  (202)  260-6972. 
SUPPLEMENTARY  INFORMATION:  You  may 
view  and  download  the  document 
referenced  above  on  the  US  EPA  global 


warming  site  at  http://www.epa.gov/ 
globalwarming/publications/emissions/. 

Dated:  January  3.  2001. 
Robert  Perciasepe, 

Assistant  Administrator.  Office  ofAirand 
Radiation. 

(FR  Doc.  01-567  Filed  1-8-01;  8:45  ami 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6931-4] 

Final  Reissuance  of  the  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Storm  Water  Multi- 
Sector  General  Permit  for  Industrial 
Activities;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  NPDES  general 
permit;  correction. 

SUMMARY:  EPA  published  a  new  version 
of  the  NPDES  Storm  Water  Multi-Sector 
General  Permit  (MSGP)  in  the  Federal 
Register  of  October  30,  2000  (65  FR 
64746),  which  replaced  the  first  version 
issued  on  September  29,  1995  (60  FR 
50804)  and  amended  on  February  9, 
1996  (61  FR  5248),  February  20,  1996 


(61  FR  5248),  September  24, 1996  (61 
FR  50020),  August  7, 1998  (63  FR 
42534)  and  September  30,  1998  (63  FR 
52430).  This  general  permit  authorizes 
the  discharge  of  storm  water  from 
industrial  activities  consistent  with  the 
terms  of  the  permit.  The  permit 
contained  incorrect  dates,  typographical 
errors  and  omissions  from  any  of  the 
following:  The  fact  sheet  portion  of  the 
final  MSGP  from  October  30,  2000,  the 
proposed  MSGP  from  March  30,  2000 
(65  FR  17010),  or  the  original  1995 
version  of  the  MSGP  and  subsequent 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Rittenhouse,  202.564.0577; 
rittenhouse.  bryan  @epa  gov. 

SUPPLEMENTARY  INFORMATION: 
Correction 

The  following  corrections  are  to  be 
made  to  the  Federal  Register  of  October 
30,  2000,  (65  FR  64746): 

1.  On  pages  64749-64752  under  Table 
1.— SECTORS/SUBSECTORS  COVERED 
BY  THE  FINAL  MSGP.  the  following 
Standard  Industrial  Classification  (SIC) 
codes  were  omitted:  2441  and  2033- 
2038.  Correct  the  appropriate  entries  in 
Table  1.  to  read: 


Table  1 .— Sectors/Subsectors  Covered  by  the  Final  MSGP 


Subsector 


SIC  code 


Activity  represented 


Sector  A.  Timber  Products 


2441-2449 


Wood  containers. 


Sector  E.  Glass,  Clay,  Cement,  Concrete,  and  Gypsum  Product  Manufacturing 


3271-3275 


Concrete,  gypsum  and  plaster  products. 


Sector  U.  Food  and  Kindred  Products 


2032-2038    Canned,  frozen  and  preserved  fruits,  vegetables  and  food  specialties. 


2.  On  page  64749,  in  column  3, 
remove  the  sentence  "Certification  was 
not  received  from  Arizona  in  time  for 
that  state  to  be  included  in  this  permit." 

3.  On  page  64754,  column  2, 
paragraph  1;  and  on  page  64756,  column 
1,  paragraph  2,  replace  the  date 
"December  29,  2000"  with:  "January  29, 
2001." 

4.  On  page  64766,  first  column,  under 
4.  Deadlines,  correct  the  sentences 
"Today's  MSGP  requires  that  permittees 
previously  covered  by  the  1995  MSGP 
must  update  their  SWPPPs  to  comply 
with  any  new  requirements  of  today's 
MSGP  by  the  date  they  submit  their  new 
NOIs.  As  noted  earlier,  the  new  NOIs 
are  due  January  29,  2001."  to  read: 


Today's  MSGP  requires  that 
permittees  previously  covered  by  the 
1995  MSGP  must  update  their  SWPPPs 
to  comply  with  any  new  requirements  of 
today's  MSGP  within  90  days  after  the 
effective  date  of  this  permit  which  is 
January  29,  2001. 

5.  On  page  64773,  in  coliunn  3,  under 
"1.  Notice  of  Intent  Address",  correct 
the  address  given  to  read: 

Storm  Water  Notice  of  Intent  (4203M) 

USEPA 

1 200  Pennsylvania  Avenue,  NW 

Washington,  DC  20460 

6.  On  page  64796,  column  1  imder 
Section  VI.C  Common  Pollution 
Prevention  Plan  Requirements, 
Response  b,  replace  the  word  "fillers" 
with:  filters. 


7.  On  pages  64804-64806,  under 
Table  1-1  .—SECTORS  OF  INDUSTRIAL 
ACTIVITY  COVERED  BY  THIS  PERMIT, 
the  following  SIC  codes  were  omitted: 
2441,  3281,  2033-2038  and  3821-3873. 
Correct  the  appropriate  entries  in  Table 
1-1.  to  read: 

Table  1.1. —Sectors  of  Industrial 
ACTIVITY  Covered  by  this  Permit 


SIC  code  or 
activity  rep- 
resented 


Activity  represented 


Sector  A.  Timtwr  Products 


2441-2449 


Wood  containers. 
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Table  1.1.— Sectors  of  Industrial 
Activity  Covered  by  this  Per- 
mit—Continued 


SIC  code  or 

activity  rep- 
resented 


Activity  represented 


Sector  E.  Glass,  Clay,  Camsnt,  Concrsto, 
and  Gypsum  Product  Manufacturiitg 


3271-3275 

Concrete,  gypsum  and  plas- 
ter products. 

3281 

Cut  stone  and  stone  prod- 
ucts. 

Sector  U.  Food  and  KIndrsd  Products 


2032-2038 


Canned,  frozen  and  pre- 
served fruits,  vegetatjies 
and  food  specialties. 


Sector  AC.  Electronic,  Electrical, 
Ptiotographic  and  Optical  Goods 


3812-3873 


Measuring,  analyzing  and 
controiting  Instrument; 
photographic  and  optical 
goods,  watches  and 
docks. 


8.  On  pages  64804-64806  under  Table 
1-1.— SECTORS  OF  INDUSTRIAL 
ACnVITY  COVERED  BY  THIS  PERMIT. 
Sectors  Z  and  AA  were  omitted.  Add 
this  Sector  information  to  Table  1-1  so 
it  reads: 


Table  1.1.— Sectors  of  Industrial 
Activity  Covered  by  this  Permit 


SIC  code  or 
activity  rep- 
resented 


Activity  represented 


Sector  Z:  l.eathor  Tanning  and  Hnishing 


3111 


Leather  tanning  and  fin- 
ishing. 


Sector  AA:  Fatiricated  Metal  Products 


3411-3499 


3911-3915 


Fabricated  metal  products, 
except  machinery  and 
transportation  equipment. 

Jewelry,  silverware,  and  plat- 
ed ware. 


9.  On  page  64809,  in  the  footnotes  at 
the  bottom  of  the  second  column  under 
footnote  2,  replace  "Part  1.2.2.3"  with 
"Part  1.2.2.1.3,"  so  footnote  2  reads: 

2  The  provisions  specified  in  Part 
1.2.2.1.3  and  Part  1.2.4  related  to 
docimienting  New  Source  reviews  are 
requirements  of  Federal  programs  under 
the  National  Environmental  Policy  Act 
of  1969  and  will  not  apply  to  such 
facilities  in  the  event  that  authority  for 
the  NPDES  program  has  been  assumed 
by  the  State/Tribe  agency  and 
administration  of  this  permit  has  been 
transferred  to  the  State/Tribe. 

10.  On  page  64810  under  TABLE  2- 
1.— DEADLINES  FOR  NOI 
SUBMITTAL,  correct  the  date  under 
Deadline  to  read: 


Table  2-1  .—Deadlines  for  NOI 
Submittal 


Category 


1 .  Existing  discharges 
covered  under  the 
1995  MSGP  (see 
also  Part  2. 1.2— In- 
terim Coverage). 


Deadline 


January  29,  2001. 


11.  On  page  64811,  column  1,  under 
part  2.2.4.1,  remove  the  words  *'or 
proposed"  so  that  the  sentence  reads: 

Based  on  the  instructions  in 
Addendimi  A,  whether  any  Usted 
threatened  or  endangered  species,  or 
designated  critical  habitat,  are  in 
proximity  to  the  storm  water  discharges 
or  storm  water  discharge-related 
activities  to  be  covered  by  this  permit; 

12.  On  page  64824,  third  colimm, 
under  6.G.4.4,  correct  the  definition  of 
Reclamation  Phase  to  read: 

Reclamation  phase — activities 
imdertaken  following  the  cessation  of 
mining  intended  to  rettim  the  land  to  an 
appropriate  post-mining  land  use  in 
order  to  meet  applicable  mined  land 
reclSmation  requirements. 

13.  On  page  64827,  under  Table  G-3, 
add  "(H)"  after  Lead  in  colimm  4,  row 
9  (under  the  headings),  and  add  "Lead 
(H)"  in  column  4,  row  8  so  those  rows 
now  read: 


Table  G-3.— Additional  Monitoring  Requirements  for  Discharges  From  Waste  Rock  and  Overburden  Piles 

From  Active  Ore  Mining  or  Dressing  Facilities 

[Supplemental  Requirements] 


Pollutants  of  Concern 

Type  of  ore  mined 

Total  Sus- 
pended Sol- 
ids (TSS) 

PH 

Metals,  total 

Vanadium  Ore 

X 
X 

X 
X 

Arsenic,  Cadmium  (H),  Copper 

Copper,  Lead,  Zinc,  Gold,  Silver  and 

(H),  Lead  (H),  Zinc  (H). 
Arsenic,  Cadmium  (H),  Copper 

Molybdenum 

(H),  Lead  (H),  Mercury,  Zinc  (H). 

14.  On  page  64831,  first  column, 
under  6.J.4.4,  correct  the  definition  of 
Reclamation  Phase  to  read: 

Reclamation  phase — activities 
undertaken  following  the  cessation  of 
mining  intended  to  return  the  land  to  an 


appropriate  post-mining  land  use  in 
order  to  meet  applicable  mined  land 
reclamation  requirements. 

15.  On  page  64845.  under  Table  S-1. 
SECTOR-SPECIFIC  NUMERIC 
LIMITATIONS  AND  BENCHMARK 


MONITORING,  realign  the  table 
elements  that  were  present  to  read 
(entire  table  is  reproduced): 
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Table  S-1.  SECTOR-SPECIFIC  NUMERIC  LIMITATIONS  AND  BENCHMARK 

MONFTORING 

Sector  of  Permit  Affected  /  Supplemental  Requirements 

Subsector 

Parameter 

Benchmark 
Monitoring 

Numeric 
Limitation 

(Discharges  may  be  subject  to 

Cutoff 

requirements  for  more  than 

Concentration' 

- 

one  sector/subsector) 

Facilities  at  airports  that  use 

Biochemical  Oxygen 

30mg/L 

~ 

more  than  100,000  gallons  of 

Demand  (BOD5) 

glycol-based  deicing/anti-icing 
chemicals  and/or  100  tons  or 

Chemical  Oxygen 

120.0  mg/L 

~ 

more  of  urea  on  an  average 

Demand  (COD) 

annual  basis:  monitor  ONLY 

Ammonia 

19mg/L 

— 

those  outfalls  from  the  airport 

■ 

facility  that  collect  runoff  from 
areas  where  deicing/anti-icing 

pH 

■  6:0  to  9.0  s.u. 

— 

activities  occur  (SIC45XX) 

'  Monitor  once/quarter  for  the  year  2  and  year  4  monitoring  years 
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16.  On  page  64873,  Addendum  D- 
Notice  of  Intent  Form,  under  section  A. 
Permit  Selection,  correct  the  sentence  to 
read: 

Permit  number  assigned  to  your 
facility  undw  the  [wevious  permit,  at 
the  generic  permit  niunber  for  your 
location  (from  part  1.1  of  the  MSGP): 

17.  On  page  64874,  column  1,  under 
"Wh«e  to  File  the  NOT  Form",  add  the 
following  language  before  the  sentence 
"You  must  indicate  the  NPDES  stonn 
watw  general  permit  imder  which  you 
are  applying  for  coverage.":      ) 

If  your  fKility  was  previously  covered 
by  the  MSGP  and  you  are  transfarring  to 
the  October  29,  2000  version  MSGP,  you 
must  indicate  your  ori^nal  MSO* 
registraticMi  number  that  was  assigned  to 
you  by  tke  NCH  Center. 

Fot  new  filers,  i.e.,  those  fiudlities  not 
^eviously  covered  by  the  MSGP,  do  the 
following: 

18.  On  page  64874,  in  column  1, 
uader  "Where  to  File  Ae  NOI  Form", 
ccxiect  the  phone  number,  "(202)  260- 
9541"  to  read: 

(202)  564-9537 

19.  Ob  page  64875.  under 
"Instructions  for  Completing  the  Notice 
of  Termination  (NOT)  Form",  o^umn  2, 
replace  the  address  given  with: 

Storm  Water  Notice  of  Termination 
(4203M) 

USKPA 

1200  Pennsylvania  Avenue,  NW 

Washington,  DC  20460 

20.  On  page  64875,  undw 
"Instructions  for  Completing  the  Notice 
of  Termination  (NOT)  Form",  column  2, 
correct  the  phone  number  "(703)  931- 
3230"  to  read: 

(301)  495-4145 

21.  On  page  64876,  in  column  2, 
under  "Paperwork  Reduction  Act 
Notice",  retrace  both  addresses  given 
with  the  single  address: 

Director,  Office  of  Environmental 
Services 

Collection  Services  Division  (2823) 

USEPA 

1200  Pennsylvania  Avenue,  NW 

Washington,  DC  20460 


Signed  and  issued  this  15th  day  of 
December,  2000. 
Robert  Goe<zl, 

Acting  Director,  Office  of  Ecosystem 
Protection,  Region  1. 

Signed  and  issued  this  21st  day  of 
December,  2000. 
KaMeen  C.  CaUafaan, 

Director,  Division  of  Environmental  Planning 
and  Protection,  Region  2. 

Signed  and  issued  this  15th  day  of 
December,  2000. 
Jon  M.  Capacaaa. 

Acting  Director,  Water  Protection  Division, 
Region  3. 

Dated:  December  20.  2000. 
A.  Staahy  Meftwg. 
Deputy  Regional  Administrator,  Regi<m  4. 

Signed  and  issued  this  15th  day  of 
Decffinbw,  20ee. 
SaB  Becker, 

Acting  Director,  Water  Quality  Pntectitm 
Division.  Regimi  6. 

Signed  and  issued  this  18th  day  of 
December,  20ee. 
Stepfcaa  S.  Tubar, 

Acting  Asastant  Regional  Administrator. 
Office  of  Partnerships  and  Regulatory 
Assistance,  Region  8. 

Signed  md  issued  this  15th  day  of 
December,  2000. 
Alods  Straiiaa, 
Director,  Water  Division,  Region  9. 

Signed  and  issued  this  15th  day  of 
December,  2000. 
Randall  F.  Sautfa. 
Director,  Office  of  Water,  Region  10. 
[FR  Doc.  01-566  Filed  1-8-01;  8:45  am] 


FEDERAL  COMtlUNICATIONS 
COMMSSKM 

Notic*  of  Public  InformaftkMi 
Coll»ctkNi(s)  Being  Reviewed  by  ttM 
Federal  Communications  Commission, 
Comments  Requested 

January  2,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  coUection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  tinless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  foiling  to  comply  with 
a  coUection  of  information  subject  to  the 


Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  ComsiissioH's 
biurd^  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clwity  of  the 
infcxination  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  othw  frams  of 
infcxmaticm  teduology.  - 

DATES:  Writt^  commits  should  be 
sut»nitted  on  orbeUm  Mvch  12,  2001. 
If  you  anticipate  that  you  Mrill  be 
svlMBittuag  coBBOieats,  but  find  it 
difficult  to  do  so  widun  the  period  of  ■ 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

A0ORES9ES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW., 
Room  1-A804,  Washington.  DC  26554 
or  via  the  Internet  to  lesmithOfcc.gov. 

FOR  FURTHER  MPOmUTKm  CONTACT:  Fof 
additional  informaticHi  or  copies  of  the 
information  collectioBS  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith9fcc.gov. 

SUPPLEMENTARY  INFORMATKNI: 

OMB  Control  No.:  3060-0957. 

Tit/e;  Wireless  Enhanced  911  Service. 
Fourth  MO&O. 

Agency  Form  Numberfs):  None. 

Type  of  Review:  Extension  of 
cturently  approved  collectiiHi. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state  or 
local  governments. 

Number  of  Respondents:  2,500. 

Estimated  Time  Per  Response:  3. 

Frequency  of  Response:  Once. 

Total  Annual  Burden:  7,500  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  information 
required  to  be  included  in  a  successful 
waiver  request  will  be  used  to  assist  the 
Commission  in  judging  whether  the 
request  has  merit. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-580  FUed  1-8-01;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1352-DR] 

Alabama;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama,  (FEMA-1352-DR),  dated 
December  18,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  December  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3772. 
SUPPI,EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Alabama  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  18.  2000: 

Cherokee  and  Jefferson  Coimties  for 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-477  Filed  1-8-01;  8:45  am] 
BILLING  COOE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-DR] 

Arltaneas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1354-DR},  dated  December  29, 
2000.  and  related  determinations. 
EFFECTIVE  DATE:  December  29.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  29,  2000.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq., 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000.  Pub.  L.  No.  106-390.  114 
Stat.  1552  (2000).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas, 
resulting  from  a  severe  winter  ice  stormi 
beginning  on  December  12,  2000,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121,  et  seq.,  as  amended  by 
the  Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390. 114  Stat.  1552  (2000)  (Stafford 
Act),  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessd^  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B),  including  direct 
Federal  assistance,  under  Public  Assistance 
in  the  designated  areas  and  any  other  forms 
of  assistance  under  the  Stafford  Act  you  may 
deem  appropriate  subject  to  completion  of 
Preliminary  Damage  Assessments  (PDAs). 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Hazard 
Mitigation  is  later  determined  to  be 
warranted.  Federal  funds  provided  under 
that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Joe  Bray  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 


been  affected  adversely  by  this  declared 
major  disaster: 

Arkansas,  Bradley,  Calhoun,  Cleveland, 
Columbia,  Crittenden,  Dallas.  Desha,  Drew, 
Grant,  Jefferson.  Lafayette,  Lincoln.  Lonoke, 
Monroe.  Nevada,  Ouachita,  Polk.  Prairie. 
Pulaski,  St.  Francis,  and  Union  Counties  for 
Individual  Assistance  and  debris  removal 
and  emergency  protective  measures 
(Categories  A  and  B),  including  direct 
Federal  assistance  under  Public  Assistance. 

Effective  December  29,  2000  the  following 
areas  were  added:  Benton,  Clark,  Crawford, 
Cross,  Faulkner,  Franklin,  Garland, 
Hempstead,  Hot  Spring,  Howard,  Jackson, 
Johnson,  Lee,  Little  River,  Logan,  Madison, 
Miller,  Mississippi,  Montgomery,  Perry,  Pike, 
Poinsett,  Saline,  Scott,  Sebastian,  Sevier, 
Washington,  White,  Woodruff,  and  Yell 
counties  for  Individual  Assistance  and  debris 
removal  and  emergency  protective  measures 
(Categories  A  and  B),  including  direct 
Federal  assistance  under  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funcls:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  01-479  Filed  1-8-01;  8:45  am] 

BILUNG  COOE  e71*-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-315»-EM] 

Arkansas;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Arkansas 
(FEMA-3159-EM),  dated  December  28, 
2000.  and  related  determinations. 
EFFECTIVE  DATE:  December  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  28,  2000,  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
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Assistant  Act.  42  U.S.C  5121.  et  seq., 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000.  Pub.  L.  No.  106-390, 114 
Stat.  1552  (2000).  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  Arkansas, 
resulting  firom  a  severe  winter  ice  storm 
beginning  on  December  12,  2000,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  an  emergency 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C  5121,  et  seq.,  as  amended  by 
the  Disaster  Mitigation  Act  of  2000.  Pub.  L. 
No.  106-390, 114  Stat.  1552  (2000)  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of  Arkansas. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act 
to  save  lives,  protect  property  and  public 
health  and  safety,  or  to  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  You  are  further  authorized  to  identify, 
mobilize,  and  provide  at  your  discretion, 
equipment  and  resources  necessary  to 
alleviate  the  impacts  of  the  emergency  and 
such  other  forms  of  assistance  imder  Title  V 
of  the  Stafford  Act,  as  you  may  deem 
appropriate.  Specifically,  you  are  authorized 
to  provide  debris  removal  (Category  A)  and 
emergency  protactivejneasures  (Category  B) 
at  75  percent  Federal  funding.  This 
assistance  excludes  regular  time  costs  for 
subgrantees'  regular  employees. 

In  order  to  provide  Felderal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Joe  Bray  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
emergency: 

FEMA  intends  to  coordinate  all  disaster 
relief  efforts  which  have  the  purjxjse  of 
alleviating  the  hardship  and  suffering  caused 
by  the  emergency  on  the  local  ptopulation, 
and  to  provide  appropriate  assistance  for 
required  emergency  measures,  authorized 
under  Title  V  of  the  Stafford  Act  to  save 
lives,  protect  property  and  public  health  and 
safety,  or  to  lessen  or  avert  the  threat  of  a 
catastrophe  in  the  designated  areas. 
Specifically,  FEMA  is  authorized  to  identify, 
mobilize,  and  provide  at  its  discretion, 
equipment  and  resources  necessary  to 
alleviate  the  imftacts  of  the  emergency. 


FEMA  is  further  authorized  to  provide  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  at  75 
percent  Federal  funding. 

This  assistance  is  for  the  counties  of 
Arkansas,  Benton,  Bradley,  Calhoun,  Clark, 
Cleveland,  Columbia,  Crawford,  Crittenden, 
Cross,  Dallas,  Desha,  Drew,  Faulkner, 
Franklin,  Garland,  Grant,  Hot  Spring, 
Howard,  Hempstead,  Jackson.  Jefferson, 
Johnson,  Lafayette,  Lee,  Lincoln,  Little  River, 
Logan,  Lonoke,  Madison,  Miller,  Mississippi, 
Monroe,  Montgomery,  Nevada,  Ouachita, 
Perry,  Pike,  Polk,  Poinsett,  Prairie,  Pulaski, 
St.  Francis,  Saline,  Scott,  Sebastian,  Sevier, 
Washington,  White,  Woodruff,  Union,  and 
Yell. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director 

[FR  Doc.  01-482  Filed  1-8-01;  8:45  am] 

BNXMG  CODE  S718-«2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1353-OR] 

North  Dakota;  Major  Disaster  and 
Related  Determinations 

AGEMCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota, 
(FEMA-1353-DR),  dated  December  29, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  December  29.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  29.  2000,  the  President 
declared  a  major  disaster  luider  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121,  et  seq., 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  No.  106-390. 114 
Stat.  1552  (2000).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota. 


resulting  from  severe  winter  storms  and 
tornadoes  on  November  1-20,  2000,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (Stafford  Act),  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Benson,  Bowman,  Cavalier,  Divide,  Golden 
Valley,  McKenzie,  Ramsey,  Towner  and 
Williams  Counties  for  Public  Assistance. 

All  coimties  within  the  State  of  North 
Dakota  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services     • 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

|FR  Doc.  01-478  Filed  1-8-01;  8:45  am) 
BILUNG  CODE  671S-(B-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3158-EM] 

OMahoma;  Emergency  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Oklahoma 
)[FEMA-3158-EM),  dated  December  28. 
^000.  and  related  determinations. 
EFFECTIVE  DATE:  December  28.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  28,  2000,  the  President 
declared  an  emergency  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121,  ef  seq., 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  No.  106-390, 114 
Stat.  1552  (2000).  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Oklahoma,  resulting  from  a  severe  winter  and 
ice  storm  on  December  25. 2000,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  an  emergency 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121,  et  seq.,  as  amended  by 
the  Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat.  1552  (2000)  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of 
Oklahoma. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act 
to  save  lives,  protect  property  and  public 
health  and  safety,  or  to  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  You  are  further  authorized  to  identify, 
mobilize,  and  provide  at  your  discretion, 
equipment  and  resources  necessary  to 
alleviate  the  impacU  of  the  emergency  and 
such  other  forms  of  assistance  under  Title  V 
of  the  Stafford  Act,  as  you  may  deem 
appropriate.  Specifically,  you  are  authorized 
to  provide  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B)  including  direct 
Federal  assistance  at  75  percent  Federal 
funding.  This  assistance  excludes  regular 
time  costs  for  subgrantees'  regular 
employees. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 


available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  C.  Michel  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Fedeitd  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oldahoma  to  have 
been  affected  adversely  by  this  declared 
emergency: 

FEMA  intends  to  coordinate  all  disaster 
relief  efforts  which  have  the  purpose  of 
alleviating  the  hardship  and  suffering  caused 
by  the  emergency  on  the  local  population, 
and  to  provide  appropriate  assistance  for 
required  emergency  measures,  authorized 
under  Title  V  of  the  Stafford  Act  to  save 
lives,  protect  property  and  public  health  and 
safety,  or  to  lessen  or  avert  the  threat  of  a 
catastrophe  in  the  designated  areas. 
Specifically,  FEMA  is  authorized  to  identify, 
mobilize,  and  provide  at  its  discretion, 
equipment  and  resources  necessary  to 
alleviate  the  impacts  of  the  emergency. 
FEMA  is  further  authorized  to  provide  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B),  including 
direct  Federal  assistance  at  75  percent 
Federal  funding. 

This  assistance  is  for  the  counties  of  Atoka, 
Bryan,  Carter,  Choctaw,  Cleveland,  Coal, 
Garvin,  Haskell.  Hughes,  )ohnston,  LeFlore, 
Latimer,  Love,  Marshall,  McClain, 
McCurtain,  Mcintosh,  Murray,  Muskogee, 
Okfuskee,  Oklahoma,  Pittsburg,  Pontotoc, 
Pottawatomie,  Pushmataha,  Seminole,  and 
Sequoyah. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  01-480  Filed  1-8-01;  8:45  am] 

nUJNG  CODE  671B-02-* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-315&-OR] 

Oklahoma;  Amendment  No.  1  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Oklahoma  (FEMA-3158-DR),  dated 
December  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  December  31.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  December  28.  2000: 

Adair,  Cherokee,  Cotton,  Creek,  Grady, 
Jefferson,  Lincohi,  Okmulgee,  Stephens, 
Tulsa,  Wagoner  and  Washington  Counties  for 
debris  removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  including  direct 
Federal  assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Prt)gram;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-481  Filed  1-8-01:  8:45  am) 
BILUNO  COOe  STIMC-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acqulattlons  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
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holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  1, 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(PhiUip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1 .  Alpha  Financial  Group,  Inc., 
Employee  Stock  Ownership  Plan, 
Toluca,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  31.61 
percent  of  the  voting  shares  of  Alpha 
Financial  Group,  Inc.,  Minonk,  Illinois, 
and  thereby  indirectly  acquiring  voting 
shares  of  Alpha  Community  Bank, 
Toluca,  Illinois. 

In  connection  with  this  proposal. 
Alpha  Financial  Group,  Inc.,  Employee 
Stock  Ownership  Plan  has  applied  to 
acquire  indirectly  voting  shares  of 
Alpha  Insurance  Services,  Inc., 
Washburn,  Illinois,  and  thereby  engage 
in  Insurance  agency  and  imderwriting 
activities  in  small  towns  pursuant  to 
§225.28(b)(ll)(iii)(A)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Frandsen  Financial  Corp.,  Forest 
Lake,  Minnesota;  to  acquire  100  percent 
of  the  voting  shares  of  Oslo 
Bancorporation,  Oslo,  Minnesota,  and 
thereby  indirectly  acquire  Valley  State 
Bank  of  Oslo,  Oslo,  Minnesota. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  3,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-483  Filed  1-8-01;  8:45  am] 
MLUNC  COOC  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permlssil>le  Nonbanldng  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissibie  NontMuilcing 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  1,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cjmthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Adanta, 
Georgia  30303-2713: 

1 .  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire 
Morgan  Keegan  Trust  Company,  FSB, 
Memphis,  Tennessee,  and  thereby 
engage  in  savings  association  activities, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-484  Filed  1-8-01;  8:45  am] 
BILLING  COOE  a310-01-P 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-14] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projects:  Pediatric  and 
Adult  HIV/AIDS  Case  Reports— New- 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP).  For  many  years 
Pediatric  and  Adult  case  reports  were 
included  in  the  OMB  clearance  for  the 
National  Disease  Surveillance 
Program — I.  Case  Reports,  OMB  Niunber 
0920-0009.  This  clearance  currently 
includes  the  formal  surveillance  of  19 
separate  reportable  diseases  which  are 
ongoiag  to  meet  the  public  demand  and 
scientific  interest  for  accurate, 
consistent,  epidemiologic  data.  These 
ongoing  diseases  include:  bacterial 
meningitis,  dengue,  hantavirus,  HIV/ 
AIDS,  Idiopathic  CD4+T- 
lymphocytopenia,  Kawasaki  syndrome. 
Legionellosis.  lyme  disease,  malaria, 
Mycobacterium  aviimi  Complex 
Disease,  plague,  Reye  Syndrome,  tick- 
bome  Rickettsial  Disease,  toxic  shock 
syndrome,  toxocariasis,  trichinosis, 
typhoid  fever,  and  viral  hepatitis.  Case 
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report  forms  enable  CDC  to  collect 
demographic,  clinical,  and  laboratory 
characteristics  of  cases  of  these  diseases. 
This  information  is  used  to  direct 
epidemiologic  investigations,  to  identify 
and  monitor  trends  in  reemerging 
infectious  diseases  or  emerging  modes 
of  transmission,  to  search  for  possible 
causes  or  sources  of  the  diseases,  and  to 
develop  guidelines  for  the  prevention  of 
treatment. 


CDC  proposes  to  separate  the  two 
HIV/ AIDS  case  reports  from  the  current 
clearance  in  order  to  have  the  case 
reports  sent  to  the  appropriate  CDC 
organizational  entity.  Under  the  current 
clearance  these  forms  are  managed  by 
the  staff  within  the  National  Centers  for 
Infectious  Diseases  (NCID).  Separating 
the  packages  into  two  clearances  vsill  be 
more  efficient  for  CDC.  These  forms  are 
used  to  report  all  HIV/AIDS  cases  for 


children  and  adtUts  in  aU  50  states, 
Guam,  the  Pacific  Islands,  Puerto  Rico, 
and  the  Virgin  Islands.  The  information 
collected  and  the  methodology  used 
will  remain  the  same.  The  data  will 
continue  to  be  used  for  the  piuposes 
described  in  the  previous  paragraph. 
The  total  annualized  burden  is  4,373 
hours.  The  total  cost  to  respondents  is 
estimated  at  $65,595. 


Respondents 


Number  of 
respondents 


Nurrtjerof 

responses  per 

respondent 


Aveiage 
burden  per 
respondent 

(inhrs.) 


HIV/AIDS  Adult  Case  Report 

HIV/AIDS  Pediatric  Case  Report 


55 
55 


473 
4 


10«0 

icveo 


Dated:  January  2,  2001. 
Nancy  Cheat, 

Acting  Associate  Director  for  Pohcy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
(FR  Doc.  01-474  Filed  1-8-01;  8:45  am] 
BILUNQ  COOE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[3ODAY-14-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Geo- Analysis  of  HIV  Prevention 
Services  Provided  by  CDC  to  Directly 
and  Indirectly  Fimded  Commiuiity- 
Based  Organizations  (CBOs).  NEW— The 
Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Center  for 
HTV,  STD,  and  TB  Prevention 
(NCHSTP),  Division  of  HIV/ AIDS 
Prevention  (DHAP)  proposes  an 
evaluation  project  which  will  build  on 
the  knowledge  gained  from  the  previous 


studies  to  provide  a  multi-level,  geo- 
referenced  review  of  CDC-funded, 
community-based  organization  (CBO)- 
provided  HIV  prevention  services.  The 
purposes  of  this  project  are:  (1)  To 
contribute  to  the  construction  of  a 
national  database  of  HTV  prevention 
activities  by  developing  a  geo-coded 
database  that  identifies,  locates  and 
maps  all  CBOs  directly  and  indirectly 
funded  by  CDC  in  the  US  and  its 
territories,  and  (2)  to  evaluate  the 
comprehensiveness  of  HFV  prevention 
services  in  geographic  areas  across  the 
United  States  of  America  and  territories 
through  the  use  of  Geographic 
Information  Systems  (GIS)  technology  as 
the  primary  analytical  tool. 

This  project  is  being  tasked  under  the 
Enhanced  Program  Assessments  with 
Laboratory  Capability  Task  Order 
Contract  (200-96-0511)  because  of  its 
program  evaluation  component.  By 
using  GIS  to  identify  gaps  in  service 
provision  within  a  given  geographic 
area,  program  changes  can  be 
recommended  to  those  health 
departments  and  CBOs  participating  in 
the  project.  These  recommended 
changes  may  include  adjusting  services 
provided  or  target  populations  in  an 
effort  to  close  identified  gaps. 

Collaboration  between  government 
agencies  and  CBOs  with  access  to  a 
particular  group  at  risk  has  been  a 
traditional  approach  in  public  health  in 
the  United  States.  CDC  promotes  the 
collaboration  and  coordination  of  HFV 
prevention  efforts  between  CBOs  and  of 
CBOs  with  State  health  departments, 
affiliates  of  National  and  Regional 
Minority  Organizations(NRMOs),  HIV 
prevention  service  agencies,  and  other 
public  agencies  including  substance 
abuse  programs,  educational  institutions 
and  the  criminal  justice  system.  CDC 


promotes.collaboration  as  a  strategy  for 
(1)  improving  access  to  and  for  at  risk 
populations  and  communities,  (2) 
improving  the  direct  delivery  of 
services,  (3)  improving  referral  of  clients 
to  services,  and  (4)  creating 
comprehensive  HIV  services  in 
designated  geographical  jurisdictions. 

The  use  of  GIS  will  enhance  the 
accomplishment  of  these  three  goals  by 
providing  information  to  funders  and 
other  shareholders  to  enhance  CBOs  in 
their  efforts  to  provide  interventions 
and  client  referrals  and  services  that  are 
accessible  to  the  populations  in  need  of 
them.  This  data  will  assist  the  CDC  to 
determine  the  effectiveness  of  federal 
funding,  whether  the  funding  is 
affecting  the  designated  high  risk  or 
infected  groups  such  as 
disproportionately  affected  minorities 
where  they  live,  or  whether  or  not  there 
are  available  programs  to  link  with  for 
more  comprehensive  services. 

The  project  will  use  appropriate 
technology  to  minimize  respondent 
burden.  A  self-report  mailed 
questionnaire,  three  pages  in  length, 
will  be  mailed.  Attached,  will  be  two 
maps  of  the  geographical  area  (cify  and 
surrounding  metropolitan  area)  where 
each  CBO  is  located.  The  use  of  maps 
eliminates  the  need  to  locate  maps  to 
respond  to  questions  concerning 
location  and  distance.  This  project  will 
not  be  requesting  information  of  a 
sensitive  nature.  The  project  deals  with 
the  types  of  interventions  offered  to 
high  risk  or  HIV  positive  individuals, 
location  and  access. 

The  CDC  anticipates  one  person  per 
CBO  (total  «  of  approximately  2000)  to 
complete  the  data  collection  form  once 
during  the  2000  for  approximately  30 
minutes.  Therefore,  the  total  response 
burden  is  estimated  at  1000  hours. 
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Respondents 


Directly  Funded  CBOs  .. 
Indirec%  Funded  CBOs 


Number  of 
respondents 


184 
1816 


Numtjer  of 
responses 


Average  hour 

burden  per 

response 


30/60 
30/60 


Dated:  January  2,  2001. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  01-475  Filed  1-8-01;  8:45  am) 
aUJNQ  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1669] 

Electronic  Filing  of  Drug  Registration 
and  Listing  Information:  Notice  of  Pilot 
Project 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  seeking 
volunteers  to  participate  in  a  pilot 
project  involving  the  electronic  filing  of 
drug  registration  and  listing 
information,  as  described  in  FDA's 
regulations.  Manufacturers,  repackers, 
and  relabelers  who  engage  in  the 
manufactxue,  preparation,  propagation, 
or  processing  of  human  or  veterinary 
drugs  and  human  biological  products 
are  reqtiired  imder  ciurent  regulations 
to  submit  a  listing  of  every  product  in 
commercial  distribution.  This 
information  is  cujrenUy  submitted  in 
paper  format.  FDA  is  developing  an 
electronic  system  for  submitting  the 
required  information,  and  is  seeking 
volunteers  to  test  the  pilot  system. 

DATES:  Submit  written  requests  to 
participate  in  the  pilot  project  by 
February  8,  2001.  Comments  on  this 
pilot  project  can  be  submitted  at  any 
time. 

ADDRESSES:  Submit  written  requests  to 
participate  and  comments  regarding  this 
pilot  project  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administiation,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
TOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Hunter,  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-6779,  e-mail: 
hunterj@cder.fda.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Under  current  FDA's  regulations  (part 
207  (21  CFR  part  207)),  manufactiu-ers, 
repackers,  and  relabelers  who  engage  in 
the  manufactiue,  preparation, 
propagation,  compounding,  or 
processing  of  human  or  veterinary  drugs 
and  human  biological  products  must 
register  annually  with  FDA  by 
submitting  Form  FDA  2656  (Registration 
of  Drug  Establishment).  In  addition, 
registrants  must  update  their  product 
listing  information  by  using  Form  FDA 
2657  and/or  Form  FDA  2658  every  Jime 
and  December,  or  at  the  discretion  of  the 
establishment,  when  any  change  occiirs. 
This  entire  process  is  currenUy  done 
manually  (i.e.,  with  a  paper  process). 
This  process  is  very  labor  intensive  and 
time  consiuning.  FDA  is  trying  to 
streamline  the  process  by  developing  an 
electronic  system  in  which  registrants 
could  automatically  register  and  list,  as 
well  as  provide  updates. 

The  purpose  of  the  pilot  project  is 
twofold.  First,  the  pilot  project  will  test 
FDA's  systems  for  receiving  electronic 
filings  under  part  207.  Second,  the  pilot 
project  will  provide  volunteers  with 
experience  in  using  the  prototype 
system  that  will  enable  them  to  provide 
technical  feedback  to  FDA  about  the 
system. 

n.  Pilot  Pro|ect  Description 

The  pilot  project  is  part  of  FDA's 
efforts  to  implement  electronic  filing. 
Eventually,  FDA  staff  expects  to 
recommend  that  FDA  require  electronic 
filings  imder  part  207.  Participants  in 
this  pilot  project  will  have  the 
opportimity  not  only  to  assist  FDA  in 
making  its  determination  on  electronic 
filing,  but  also  to  familiarize  themselves 
with  the  process  at  an  early  stage  of 
development. 

A.  Initial  Approach 

Initially,  a  limited  group  of  voluntary 
participants  will  take  part  in  testing  the 
electronic  filing  prototype.  This  group 
will  be  incrementally  expanded  dining 
the  pilot  project  to  ensure  that  as  many 
volunteers  as  possible  get  the 
opportunity  to  participate  and  that  all 
functional  components  of  the  system  are 
adequately  tested.  The  initial  group  of 
participants  will  include  manufactiuers, 
repackers,  relabelers,  and  private  label 


distributors  of  human  prescription  and 
over  the  coimter  drug  and  biological 
products  and  manufacturers  of 
veterinary  drug  products  that  currentiy 
have  more  than  25  products  listed  with 
the  agency.  During  the  pilot  project, 
information  submitted  will  be  made 
available  to  the  public  by  the  agency  via 
the  Internet  at  http://www.fda.gov/cder. 
Participants  in  the  pilot  project  will  be 
asked  to  test  specific  aspects  of  the 
electronic  filing  system  and  to  provide 
technical  feedback. 

B.  Scope 

Existing  registration  and  listing 
requirements  will  not  be  waived, 
suspended,  or  modified  for  purposes  of 
this  pilot  project.  Thus,  participants 
must  continue  to  submit  paper 
documents  in  accordance  with  FDA's 
existing  filing  requirements  (part  207). 
The  paper  copy  will  serve  as  the  official 
copy  tmder  existing  regidations  during 
the  pilot  project. 

The  pilot  project  will  test  a  prototype 
for  electronic  filing  over  the  Internet  of 
information  to  fulfill  the  requirements 
of  section  510  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360). 

Written  requests  to  participate  in  the 
pilot  project  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  dociunent.  Include  the 
participants  name,  company  name, 
company  address,  and  telephone 
niunber.  In  addition,  include  in  your 
written  request  to  participate  the 
number  of  products  you  currentiy  have 
listed  with  the  agency,  the  number  of 
establishments  you  currentiy  have 
registered  with  the  agency,  the  type  of 
products  you  process  (i.e.,  hiunan, 
biologic,  or  veterinary),  the  process(es) 
you  perform  (i.e.,  manufacture, 
repackage,  relabel,  distribute),  and  the 
kind  of  products  you  process  (i.e., 
prescription,  over  the  counter,  active 
pharmaceutical  ingredients  (bulk),  or, 
homeopathic). 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
pilot  project.  Two  copies  of  any 
comment  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  FDA  will 
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consider  comments  in  making  its 
determination  on  electronic  filing  and 
in  drafting  a  guidance  document  for 
submitting  druglregistration  and  listing 
information  electronically.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
5  p.m.,  Monday  through  Friday. 

DatSd:  December  29,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-534  Filed  1-8-01;  8:45  am] 

mXINO  CODE  416IM)1-F 


DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Adenoviral  Vector  Safety;  Public 
Meeting  and  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  meeting 
entitied  "Adenoviral  Vector  Safety"  and 
a  workshop  of  the  "Adenoviral 
Standards  Working  Group."  The 
purpose  of  the  public  meeting  and 
workshop  is  to  discuss  the  scientific  and 
technological  issues  related  to 
developing  voluntary  industry  reference 
standards  for  adenoviral  vectors  used  to 
deliver  human  gene  therapies.  The 
voluntary  industry  reference  standards 
will  be  used  to  help  ensure  the  safety  of 
adenoviral  vectors  intendedfor  use  in 
humans. 

Date  and  Time:  The  public  meeting 
and  workshop  will  be  held  on  February 
1,  2001.  The  Adenoviral  Vector  Safety 
meeting  will  be  held  fit)m  9:30  a.m.  to 
12  noon. 

The  Adenoviral  Standards  Working 
Group  workshop  will  be  held  firom  1 
p.m.  to  5  p.m. 

Location:  The  Adenoviral  Vector 
Safety  meeting  will  be  held  at  the 
Wilson  Auditorium,  National  Institutes 
of  Health.  Bldg.  1,  8600  Rockville  Pike, 
Betiiesda,  MD  20894. 

The  Adenoviral  Standards  Working 
Group  workshop  will  be  held  at  the 
National  Institutes  of  Health,  Bldg.  29B, 
Conference  Rooms  A,  B,  and  C,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Contact  Steven  R.  Bauer,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-521),  Food  and  Drug 
Administration,  Bldg.  29B,  rm.  2NN11, 
Bethesda,  MD  20894,  301-827-0684, 
FAX  301-827-0449,  or  e-mail: 
bauer@cber.fda.gov. 

Registration:  Mail  or  fax  your 
registration  information  (including 


name,  tide,  firm  name,  address, 
telephone,  fax  number,  and  e-mail 
address)  to  Steven  R.  Bauer  (address 
above)  by  Friday,  January  19,  2001. 
There  is  no  registration  fee  for  the 
meeting  or  workshop.  Seating  is  limited, 
therefore,  interested  parties  are 
encouraged  to  register  early. 
Registration  at  the  site  will  be  done  on 
a  space  available  basis  on  the  day  of  the 
meeting  and  workshop,  beginning  at 
8:30  a.m.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  Steven  R.  Bauer  at  least 
7  days  in  advance. 

Agenda:  The  Adenoviral  Vector 
Safety  meeting  will  provide  a  forum  for 
all  members  of  the  public  to  express 
their  concerns  about  adenoviral  vector 
safety  and  explore  alternatives  for 
enhancing  the  safety  of  adenoviral 
vectors. 

The  Adenoviral  Standards  Working 
Group  workshop  is  cosponsored  by 
FDA's  Center  for  Biologies  and  Research 
(CBER)  and  tiie  Williamsburg 
BioProcessing  Foundation.  The 
workshop  will  be  of  primary  interest  to 
public  health  professionals  developing 
new  human  gene  therapy  products  and 
manu&cturers  contemplating  the 
production  of  such  products.  The 
objectives  of  the  workshop  are  to:  (1) 
Select  adenoviruses  to  use  as  volimtary 
reference  standards  for  adenoviral 
vectors  used  for  human  gene  therapy 
products;  (2)  describe  the  conditions 
and  facilities  to  be  used  when 
producing  bulk  quantities  of  a  voluntary 
reference  standard;  (3)  establish 
characterization  protocols  for  voluntary 
reference  standards;  and  (4)  address 
other  issues  related  to  voluntary 
reference  standards  for  adenoviral 
vectors. 

Transcripts:  Transcripts  of  the 
Adenoviral  Vector  Safety  meeting  may 
be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting  at  a  cost  of  10 
cents  per  page.  The  transcript  will  also 
be  available  on  the  Internet  at  http:// 
www.fda.gov/cber/minutes/workshop- 
min.htm. 

Dated:  December  29,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
IFR^Doc.  01-531  Filed  1-8-01;  8:45  am] 

BUJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  ^ 

Food  and  Drug  Administration 

Psychopharmacologic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee: 
Psychopharmacologic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  14  and  15.  2001,  8 
a.m.  to  5  p.m. 

Location:  Holiday  Inn,  The  Ballroom, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Sandra  I.  Titus  or 
Lauren  W.  Parcover,  Center  for  Drug 
Evaluation  and  Research  (HFD  21),  Food 
and  Drug  Administration,  5600  Fishers 
Lane  (for  express  delivery,  5630  Fishers 
Lane,  rm.  1093),  Rockville,  MD  20857, 
301-827-7001,  e-mail: 
Tituss@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
"Washington,  DC  area)  code  12544. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  February  14,  2001,  die 
committee  will  consider  the  safety  and 
efficacy  of  new  drug  application  (NDA) 
21-253,  Zyprexa*  (olanzapine 
intramuscular,  Eli  Lilly,  Inc.),  proposed 
for  the  rapid  control  of  agitation.  On 
February  15,  2001,  the  committee  will 
consider  the  safety  and  efficacy  of  NDA 
20-919,  Zeldox^*^  (ziprasidone  mesylate 
intramuscular,  Pfizer,  Inc.),  proposed  for 
the  acute  control  and  short-term 
management  of  the  agitated  psychotic 
patient. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  7,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  each  day  between 
approximately  1  p.m.  to  1:30  p.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  February  2,  2001, 
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and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argiiments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  28,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  01-532  Filed  1-8-01;  8:45  am] 

BHJJNG  CODE  41«M>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Propossd  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 


Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instnmients,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu'den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Proiect:  Community  Health 
Center  and  National  Health  Service 
Corps  User/Visit  Survey  (OMB  No. 
091S-0185) 

The  purpose  of  this  study  is  to 
conduct  a  sample  survey  which  has  the 
following  components:  (1)  a  personal 
interview  survey  of  Community  Health 
Center  (CHC)  and  National  Health 
Service  Corps  (NHSC)  site  users;  and  (2) 
a  record-based  study  of  visits  to  CHCs 
and  NfHSC  sites.  CHCs  and  NHSC  sites 
serve  predominantly  poor  minority 
medically  imderserved  populations.  The 
proposed  user  and  visit  survey  will 


collect  in-depth  information  about  CHC 
and  NHSC  site  users,  their  health  status, 
the  reasons  they  seek  care,  their 
diagnoses,  and  the  servi(:es  utilized  in  a 
medical  encounter. 

The  proposed  User/Visit  Survey 
builds  on  a  1995  User/Visit  Survey 
which  was  conducted  to  learn  about  the 
process  and  outcomes  of  care  in  CHC 
users.  The  1995  User/Visit  Survey 
included  a  personal  interview  of 
approximately  2000  users  of  48  selected 
CHCs  as  well  as  medical  record 
abstractions  for  about  3000  visits  to 
these  same  health  centers.  The 
interview  questioimaire  was  derived 
firom  the  National  Health  Interview 
Survey  (NHIS)  conducted  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  the  visit  survey  was  an 
adaptation  of  the  NCHS  National 
Hospital  Ambulatory  Medical  Care 
Survey  (NHAMCS).  Conformance  with 
the  NHIS  and  NHAMCS  allowed 
comparisons  between  these  NCHS 
surveys  and  the  User/Visit  Survey. 

The  proposed  User/Visit  Survey  was 
developed  using  similar  questionnaire 
methodology  in  conjimction  with  a 
contractor  and  will  allow  longitudinal 
comparisons  for  CHCs  with  the  1995 
version  of  the  survey  data,  including 
monitoring  of  process  outcomes  over 
time.  This  User/Visit  Survey  is  the  first 
year  that  NHSC  non-grantee, 
freestanding  sites  will  be  surveyed. 

The  estimated  response  burden  is  as 
follows: 


Fbmi 


Site  induction  

Site  sampling  method 

User  survey 

Visit  survey  

Total 


Number  of 
respondents 


65  sites  

65  sites  

40  users  at  65  sites 
65  sites 

2,795 


Responses 

per 
respondent 


1 

1 

1 

50  records 


Total 
respondents 


65 

65 

2,600 

3,250 


5.980 


Hours  per 
response 


1 

1.5 

2 

.5 


Total 
Ixjrden  hours 


65 

97.5 

5,200 

1,625 


6,987.5 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  2,  2001. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-473  Filed  1-8-01;  8:45  am] 

■NJJNG  COOC  4iaO-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  Advisory  Committee; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  January  2001 . 

Name:  Advisory  Committee  on 
Interdisciplinary,  Commiuiity-Based 
Linkages 

Date  and  Time:  January  11,  2001;  9 
a.m.-5:30  p.m.;  January  12,  2001;  8 
a.m.— 4  p.m. 


Place:  The  Doubletree  Hotel  Park 
Terrace  on  Embassy  Row,  1515  Rhode 
Island  Avenue,  NW.,  Washington,  DC 
20005. 

The  meeting  is  open  to  the  public. 

The  full  Committee  will  meet 
beginning  January  11,  2001,  and  adjourn 
on  January  12,  2001,  during  the  hours 
cited  above.  Agenda  items  will  include, 
but  not  be  limited  to:  Welcome;  plenary 
discussion  of  Interdisciplinary 
Education;  presentations  by  speakers 
representing:  the  HRSA  Bureau  of 
Health  Professions;  the  Association  of 
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Academic  Health  Centers;  the  National 
Institute  for  Healthcare  Improvement; 
Committee  members,  the  Division  of 
Interdisciplinary  and  Community-Based 
Programs  (DICP),  and  Bureau  of  Health 
Professions  (BHPr)  staff  supporting 
Committee  activities;  presentation  of 
Interdisciplinary,  Community-Based 
Case  Studies;  and  Defining  Standards 
for  the  Committee  Report  due  to  the 
Secretary  and  the  Congress  in  November 
2001. 

Meeting  content  will  be  based  on  the 
Committee's  charge  imder  Section  756 
of  the  Public  Health  Service  Act,  to 
include  discussion  of  Committee 
reports;  scheduling  of  the  next 
Committee  meeting,  which  shall  include 
but  not  be  limited  to:  general  discussion 
of  topics  to  be  addressed  during  the  next 
Committee  meeting. 

Public  conunent  will  be  permitted 
before  lunch  and  at  the  end  of  the 
Committee  meeting  on  October  11, 
2001.  Oral  presentations  will  be  limited 
to  5  minutes  per  public  speaker.  Persons 
interested  in  providing  an  oral 
presentation  should  submit  a  written 
request,  with  a  copy  of  their' 
presentation  to:  Mr.  Leo  Wermers, 
Principal  Staff  Liaison,  Division  of 
Interdisciplinary,  Community-Based 
Programs,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  9-105,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-7121. 

Requests  should  contain  the  name, 
address,  telephone  nimiber,  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  Division  of 
Interdisciplinary  and  Commimity-Based 
Programs  will  notify  each  presenter  by 
mail  or  telephone  of  their  assigned 
presentation  time. 

Persons  who  do  not  file  an  advance 
request  for  a  presentation,  but  wish  to 
make  an  oral  statement  may  register  to 
do  so  at  the  Doubletree  Hotel  Park 
Terrace  on  Embassy  Row,  Washington, 
DC  on  January  11,  2001.  These  persons 
will  be  allocated  time  as  the  Committee 
meeting  agenda  permits. 

Anyone  requiring  information 
regarding  the  Committee  should  contact 
Mr.  Wermers,  Division  of 
Interdisciplinary  and  Community-Based 
Programs,  Btueau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  9-105,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-7121. 

Proposed  agenda  items  are  subject  to 
change  as  priorities  dictate. 


Dated:  January  3,  2001. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  01-535  Filed  1-8-01;  8:45  am] 

MUJNO  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Coimcil  in  January  2001. 

The  agenda  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  and  detailed 
discussion  of  information  about  the 
Center's  prociirement  plans.  Therefore  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Adiiunistrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c)(6)  and  5 
U.S.C.  app.  2,  section  10(d). 

The  agenda  of  the  open  portion  wiU 
include  CSAP's  Director's  Report,  an 
update  of  CSAP's  budget,  SAMHSA's 
Administrator's  Report,  Council's 
recommendations  on  programs,  and 
discussions  and  updates  on  CSAP 
programs,  administrative  matters  and 
aimouncements . 

If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  contact 
listed  below. 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from  Yuth  Nimit,  Ph.D.,  Executive 
Secretary,  Rockwall  n  Building,  Suite 
910,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
8455. 

Substantive  program  information  may 
be  obtained  from  Uie  contact  listed 
below. 

Committee  Name:  Center  for 
Substance  Abuse  Prevention  National 
Advisory  Coimcil. 

Meeting  Dates;  January  8,  2001. 

Place:  Embassy  Suites  at  the  Chevy 
Chase  Pavilion,  4300  Military  Road, 
NW.,  Washington,  DC  20015,  (202)  362- 
9300. 

C/osed:  January  8,  2001,  8:30  a.m.  to 
10:30  a.m. 

Open:  January  8,  2001, 10:30  a.m.  to 
5  p.m. 

Contact:  Yuth  Nimit,  Ph.D.,  5515 
Security  Lane,  Rockwall  n  Building, 
Suite  910,  Rockville,  Maryland  20852, 
Telephone:  (3ai)  443-8455. 


Dated:  January  2,  2001. 

Toian  Vauglm, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  01-472  Filed  1-8-01;  8:45  am] 

BILLING  COOe  41S2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-H-64] 

Notice  of  Sut>mission  of  Proposed 
information  Collection  to  OMB 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  8, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regrading 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0382)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 

mail  Wayne Eddins@HUD.gov; 

telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described'below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
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be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing 
Development  Grant  Program  Project 
Settlement  Procedures. 

O^^B  Approval  Number:  2502-0382. 

Form  Numbers:  HUD-90024,  90025, 
90026,  90027,  90028. 

Description  of  the  Need  for  the 
laformation  and  Its  Proposed  Use:  The 
collection  of  project  settlement 
information  is  necessary  upon 
construction  completion,  that  all  project 


owners  account  for  funds  expended. 
The  information  provided  in  the  project 
settlement  process  will  permit  HUD  to 
determine  that  only  the  amoimt  of  funds 
necessary  were  awarded  to  the  project 
and  will  also  permit  HUD  to  determine 
the  owner's  minimum  equity 
requirements  have  been  met. 

Respondents:  Business  or  other  for- 
profit.  \ 

Frequency  of  Submission:  Reporting 
Other  project  settlement. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


15 


120 


Total  Estimated  Burden  Hours:  120. 
Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated;  January  2,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  01-471  Filed  1-8-01;  8:45  am] 
HJJNQ  COOe  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIife  Servica 

Availability  of  Draft  Comprehanaiva 
Conaarvatlon  Plan  and  Environmantal 
Aaaaaamant  for  North  Platta  National 
Wlkfllfa  Rafuga,  ScottsMuff,  NE 

agency:  Fish  and  WUdlife  Service, 

Interior. 

ACTION:  Notice  of  Availability. 

summary:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Draft  North  Platte  National  Wildlife 
Refuge  Comprehensive  Conservation 
Plan  and  Environmental  Assessment. 
This  Plan  describes  how  the  FWS 
intends  to  manage  the  North  Platte  NWR 
for  the  next  10-15  years. 
DATES:  Submit  written  comments  by 
February  8,  2001.  All  comments  need  to 
be  addressed  to:  Brad  McKinney,  Refuge 
Manage,  U.S.  Fish  and  Wildlife  Service, 
North  Platte  National  Wildlife  Refuge, 
115  Railway  Street,  Suite  C109, 
Scottsbluff.NE  69363-1346.      . 
ADDRESSES:  A  copy  of  the  Draft  Plan 
may  be  obtained  by  writing  to  U.S.  Fish 
and  Wildlife  Service,  North  Platte  NWR, 
115  Railway  Street,  Suite  C109, 
Scottsbluff,  NE  69363-1346  or  from 
http://www.r6.fws.gov/larp/. 


FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McKinney,  U.S.  Fish  and  Wildlife 
Service,  North  Platte  NWR,  115  Railway 
Street,  Suite  C109,  Scottsbluff,  NE 
brad mckirmey@fws.gov. 

SUPPI^MENTARY  INFORMATION:  The  2,909- 
acre  North  Platte  National  Wildlife 
Refuge  is  located  in  the  Nebraska 
Panhandle,  within  the  Central  Flyway 
and  Kansas/Platte  Rivers  ecosystem, 
about  eight  miles  north  of  the  city  of 
Scottsbluff,  NE.  This  Refuge  is 
superimposed  over  or  adjoining  three 
Biueau  of  Reclamation  reservoirs 
consisting  of  Lake  Minatare,  Winters 
Creek  Lake,  and  Lake  Alice.  The  North 
Platte  NWR  was  established  by 
Executive  Order  in  1916  as  a  "preserve 
and  breeding  ground  for  native  birds." 
Since  the  Refuge  is  superimposed  over 
Bureau  lands,  it  remains  subordinate  to 
"Reclamation  service  uses." 
Management  of  the  North  Platte  NWR 
will  be  guided  by  its  purpose  to  provide 
a  preserve  and  breeding  ground  for 
migratory  birds  as  well  as  to  provide  for 
the  life  requirements  of  other  species  of 
wildlife,  subject  to  Bureau  uses,  and  to 
provide  compatible,  high  quality 
environmental  education  and  wUdlife- 
oriented  recreational  opportimities. 

Dated:  January  3,  2001. 
John  A.  Blankenship, 

Regional  Director,  Denver,  Colorado. 
(PR  Doc.  01-508  Filed  l-«-01;  8:45  am) 

BKJJNGCOOe  4310-6»-M 


\ 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Sarvica 

Availability  of  a  Draft  Recovery  Plan 
for  ttie  Brunaau  Hot  Springsnail 
{PyrguhpslB  bruneauensls)  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  annoimce  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Bnuieau  hot 
springsnail  (Pyrgulopsis  bruneauensis). 
fills  endangered  snail  is  native  to 
thermal  springs  habitats  along  a  6.9- 
kilometer  (4.3-mile)  reach  of  the 
Bnuieau  River  and  its  tributary  Hot 
Creek  in  southwestern  Idaho. 
DATES:  Comments  on  the  draft  recovery 
plan  received  by  March  12,  2001  will  be 
considered  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  Snake 
River  Basin  Office,  U.S.  Fish  and 
Wildlife  Service,  1387  S.  Vinnell  Way. 
Suite  368,  Boise,  Idaho  83709  (phone: 
208/378-5243).  Requests  for  copies  of 
the  draft  recovery  plan  and  written 
comments  and  materials  regarding  this 
plan  should  be  addressed  to  Robert 
Ruesink,  Field  Supervisor,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Wood,  Fish  and  Wildlife  Biologist,  at 
the  above  address. 
SUPPLEMENTATARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
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primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  We 
will  consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
the  appropriate  Federal  Agency  or  other 
entities  so  that  they  can  take  these 
comments  into  account  during  the 
course  of  implementing  recovery 
actions. 

The  Bruneau  hot  springsnail 
[Pyrgulopsis  bruneauensis)  is  listed  as 
endangered.  The  species  ciurently 
survives  in  approximately  89,  out  of 
155,  small,  flowing  geothermal  springs 
and  seeps  along  an  approximately  6.9- 
idlometer  (4.3-miIe)  reach  of  the 
Bruneau  River  and  its  tributary  Hot 
Creek  in  southwestern  Idaho.  The 
species  is  found  in  a  narrow  elevation 
range  of  803.7  to  815.7  meters  (2.636.9 
to  2,676.1  feet). 

The  Bnmeau  hot  springsnail  has  been 
found  in  flowing  geothermal  springs 
and  seeps  with  temperatures  ranging 
bom  15.7  to  36.9  degrees  Celsius  (60.3 
to  98.4  degrees  Fahrenheit),  with  the 
highest  densities  of  springsnails  noted 
at  temperatures  ranging  from  22.8  to 
36.6  degrees  Celsius  (73  to  98  degrees 
Fahrenheit).  Bruneau  hot  springsnails 
are  foimd  in  these  habitats  on  the 
exposed  siufaces  of  various  substrates, 
including  rocks,  gravel,  sand,  mud,  and 
algal  film.  The  principal  threat  to  this 
species  is  the  reduction  or  elimination 
of  its  geothermal  spring  habitats  as  a 
result  of  agricultural-related 
groimdwater  withdrawal  and  pumping. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Bnmeau  hot  springsnail  so  that 


protection  by  the  Endangered  Species 
Act  is  no  longer  necessary.  Recovery  is 
contingent  upon  conserving  and 
increasing  geothermal  spring  habitats 
within  the  recovery  area  for  the  Bnmeau 
hot  springsnail,  while  acknowledging 
that  geothermal  groimdwater  can 
continue  to  be  managed  to  fulfill  other 
beneficial  uses. 

The  Bnmeau  hot  springsnail  will  be 
considered  for  downlisting  to  a 
threatened  status  when  groundwater 
management  activities  have  been 
implemented  and  monitoring  indicates 
an  increasing  trend  in  water  levels  in 
the  geothermal  aquifer  and  occupied 
geothermal  springs  for  a  period  of  10 
years.  Delisting  of  the  species  will  be 
considered  when:  (1).  Water  levels  in  the 
geothermal  aquifer  have  increased  and 
stabilized  at  816.96  meters  (2,678.54 
feet)  in  elevation  (as  measured  in 
October  at  one  of  the  Hot  Creek  water 
monitoring  wells  (USGS  well  number 
03BDC1));  (2)  the  total  number  of 
geothermal  springs  discharging  within 
the  recovery  area  is  200  or  more  (this  is 
equivalent  to  the  1991  level  of  211 
geothermal  springs),  distributed  within 
the  current  range  of  the  Bnmeau  hot 
springsnail;  (3)  more  than  two-thirds  of 
available  geothermal  springs  within  the 
recovery  area  (approximately  131 
springs)  are  occupied  by  stable,  medium 
to  high  density  populations  of  the 
Bnmeau  hot  springsnail;  and  (4) 
groimdwater  levels  are  permanently 
protected  against  further  reductions 
through  implementation  of  groundwater 
management  activities. 

Public  Comments  Solicited 

We  solicit  written  comments  on  the 
recovery  plan  described.  All  comments 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533  (f). 

Dated:  January  3,  2001. 
Anne  Badgley, 

Regional  Director.  Region  1,  U.S.  Fish  and 

Wildlife  Service. 

(FR  Doc.  01-505  Filed  1-8-01:  8:45  am] 

BILUNG  CODE  43ia-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworit 
Reduction  Act;  Correction 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  On  August  28,  2000,  the 
Bureau  of  Indian  Affairs  published  a  60- 
day  notice  in  the  Federal  Register  (65 
FH  52123)  inviting  comments  on  the 
proposed  renewal  of  the  collection  of 
information  in  25  CFR  part  151,  Land 
Acquisitions,  OMB  No.  1076-0100.  One 
comment  was  received  to  the  Federal 
Register  notice. 

This  notice  addresses  the  comment 
that  was  inadvertentiy  omitted  in  the 
30-day  notice  published  in  the  Federal 
Register  on  November  3,  2000  (65  FR 
66257).  The  comment  suggested  that 
Indian  tribes  be  required  to  consult  with 
local  governments  or  other  potentially 
interested  parties  prior  to  an  Indian 
tribe's  submission  of  an  application. 
The  comment  was  not  accepted  because 
there  is  no  statutory  requirement  that 
Indian  tribes  consult  with  local 
governments  or  other  interested  parties 
prior  to  beginning  the  application 
process. 

All  other  information  published  in  the 
November  3,  2000  notice  remains 
imchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  E.  Scrivner  or  Helen  R.  Latall, 
Biueau  of  Indian  Affairs,  Division  of 
Real  Estate  Services,  MS  4510-MIB.' 
1849  C  Stieet,  NW,  Washington,  DC 
20240,  telephone  (202)  208-7737. 

Dated:  December  20.  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  01-582  Filed  1-8-01;  8:45  am) 

BILUNG  COOE  431(Mi2-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaira 

Education  Facliitiea  Replacement 
Conatruction  Priority  Liat  aa  of  FY 
2000,  With  Addltlona 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  adding  seven  educational  facilities  to 
the  Education  Facilities  Replacement 
Construction  Priority  List  (Priority  List) 
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published  January  31,  2000  in  the 
Federal  Register  (65  FR  4623).  The 
added  schools  are  the  Tiospa  Zina 
Tribal  School,  Wide  Ruins  Community 
School,  Low  Motmtain  Boarding  School, 
St.  Francis  Indian  School,  Turtle 
Mountain  High  School,  Mescalero 
Apache  School,  and  Enemy  Swim  Day 
School.  In  the  1999  application  ranking 
process  for  replacement  school 
construction  projects,  these  schools 
received  the  next  highest  rankings  after 
the  10  educational  facilities  placed  on 
the  Priority  List.  The  Bureau  will  use 
the  Priority  List  to  determine  the  order 
in  which  Congressional  appropriations 
are  requested  for  funding  education 
facilities  replacement  construction 
projects.  ConsU^ction  funding  is  not  yet 
currently  available  for  all  projects  on  the 
Priority  List. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Education 
Facilities  Construction  Priority  List  may 
be  addressed  to  Dr.  Kenneth  G.  Ross, 
Assistant  Director,  Office  of  Indian 
Education  Programs,  201  Third  St.  NW. 
Suite  510,  Albuquerque,  New  Mexico 
87102,  (505)  346-6544/5/6,  Fax  (505) 
346-6553. 

SUPPI.EMENTARY  INFORMATION:  The  BIA  is 
adding  Tiospa  Zina  Tribal  School,  Wide 
Ruins  Community  School,  Low 
Moimtain  Boarding  School,  St.  Francis 
Indian  School,  Turtle  Mountain  High 
School,  Mescalero  Apache  School,  and 
Enemy  Swim  Day  School  to  the  13 
schools  shown  on  the  Priority  List,  in 
the  event  that  Congressional 
appropriations  are  available  to  fully 
fund  construction  costs  for  these  13 
education  facilities  projects  currently  on 
the  Priority  List  prior  to  the  BIA 
conducting  another  nationwide 
application  solicitation  and  ranking 
process.     . 

On  the  Priority  List  as  of  FY  2000. 
with  Additions  (see  below),  Tiospa  Zina 
Tribal  School  is  ranked  No.  14,  Wide 
Ruins  Community  School  is  ranked  No. 
15,  Low  Mountain  Boarding  School  is 
ranked  No.  16,  St.  Francis  Indian  School 
is  ranked  No.  17,  Tiutle  Mountain  High 
School  is  ranked  No.  18,  Mescalero 
Apache  School  is  ranked  No.  19,  and 
Enemy  Swim  Day  School  is  ranked  No. 
20.  Education  Facilities  Replacement 
Construction  projects  on  the  Priority 
List  will  be  funded  for  construction  in 
the  order  in  which  they  are  ranked,  as 
appropriations  become  available,  luiless 
a  school  is  not  ready  for  the  next  phase 
of  funding.  In  accordance  with 
Congressional  directives,  the  projects  do 
not  provide  for  new  school  starts  nor 
grade  level  expansions,  and  a  new  cost 
share  demonstration  program  requires  a 
tribe  to  contribute  50%  of  the 


construction  cost  of  a  replacement 
school.  (Pub.  L.  106-291.  Sec.  153) 

This  notice  is  published  under 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary  for 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

Education  Facilities  Replacement 
Construction  Priority  List  as  of  FY 
2000,  With  Additions 

1 .  Tuba  City  Boarding  School 

2.  Second  Mesa  Day  School 

3.  Zia  Day  School 

4.  Baca/Thoreau  (Dlo'ay  Azhi) 
Consolidated  Commiuiity  School 

5.  Liunmi  Tribal  School 

6.  Wingate  Elementary  School 

7.  Polacca  Day  School 

8.  Holbrook  Dormitory 

9.  Santa  Fe  Indian  School  (Cost  Share*) 

10.  Ojibwa  Indian  School 

11.  Conehatta  Elementary  School  (Cost 
Share*) 

12.  Paschal  Sherman  hidian  School 

13.  Kayenta  Boarding  School 

14.  Tiospa  Zina  Tribal  School 

15.  Wide  Ruins  Community  School 

16.  Low  Mountain  Boarding  School 

17.  St.  Francis  Indian  School 

18.  Tiutle  Mountain  High  School 

19.  Mescalero  Apache  School 

20.  Enemy  Swim  Day  School 

*  Tribe  or  tribal  organization  commits  to  cost 
share  in  application. 

Note:  Tribe  or  tribal  organization  is 
required  to  cost  share  50%  of  the  cost  for  a 
replacement  school.  Conehatta  Elementary 
School  is  the  only  school  that  committed  to 
a  50%  cost  share  in  its  application. 

Dated:  E)ecember  27,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  01-516  Filed  l-»-01;  8:45  am) 
BUJNG  COOe  431IMB-I> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Rnal  Detarminatlon  to  Acknowledge 
ttte  Chinook  Indian  Tribe/Ctilnook 
NatkMi  (Fonnerty:  Chinook  Indian 
Tribe,  Inc.) 

AGENCY:  Bureau  of  Indian  Afiiairs, 

Interior. 

ACTION:  Notice  of  Final  Determination. 

SUMMARY:  This  notice  is  published  in 
the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs 
(Assistant  Secretary)  by  209  DM  8. 

Pvusuant  to  25  CFR  83.10{m),  notice 
is  hereby  given  that  the  Assistant 
Secretary  acknowledges  that  the 
Chinook  Indian  Tribe/Chinook  Nation, 


hereafter  referred  to  as  CIT/CN,  exists  as 
an  Indian  tribe  within  the  meaning  of 
federal  law.  This  notice  is  based  on  the 
Assistant  Secretary's  determination  that 
the  group  satisfies  all  seven  criteria  set 
forth  in  25  CFR  83.7. 
DATES:  This  determination  is  final  and 
is  effective  90  days  firom  publication  of 
the  final  determination,  pursuant  to  25 
CFR  83.10(1)(4),  unless  a  requerffor 
reconsideration  is  filed  with  the  Interior 
Board  of  Indian  Appeals  piusuant  to  25 
CFR  83.11. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Assistant  Secretary — 
Indian  Affairs,  (202)  208-7163. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary's  proposed  finding 
(PF)  against  acknowledgment  of  CIT/CN 
was  published  in  the  Federal  Register 
on  August  22, 1997.  Notice,  Proposed 
Finding  Against  Federal 
Acknowledgment  of  the  Chinook  Indian 
Tribe,  62  FR  44714.  CIT/CN 
reconsidered  its  previous  decision  to 
proceed  under  the  1978  regulations  and 
in  February  1995  asked  if  the  Bureau  of 
Indian  Affairs  (BIA)  would  allow  the 
CIT/CN  to  have  its  petition  evaluated 
imder  the  1994  regulations.  However, 
before  the  BIA  responded  to  this 
request,  the  CIT/CN  attorney  informed 
the  Branch  of  Acknowledgment  and 
Research  (BAR)  that  the  CIT/CN  had 
decided  to  continue  under  the  1978 
regulations.  Therefore,  the  PF  was 
conducted  imder  the  1978  regulations. 
On  December  31,  1997,  the  CIT/CN 
asked  for  "an  opinion  of  whether  or  not 
the  BAR  would  allow  the  Chinook 
Indian  Tribe's  petition  for  Federal 
acknowledgment  to  proceed  under  the 
"New  Regulations"  of  1994."  The  BIA 
considered  this  request,  but  advised,  by 
a  letter  dated  March  13, 1998,  that  it 
could  not  evaluate  the  CIT/CN  final 
determination  evaluation  under  the 
1994  revised  regulations  because  (1)  the 
petitioner  had  tMrice  affirmed  that  it 
wished  to  proceed  under  the  1978 
regulations,  (2)  an  evaluation  under 
either  set  of  regulations  would 
ultimately  produce  the  same  results, 
and  (3)  a  change  [at  that  late  date,  which 
was  after  the  publication  of  the  PF) 
would  neither  reduce  the  research 
burden  on  the  Government's  researchers 
nor  provide  benefits  for  the 
administrative  process  of  the  petition 
(BIA  3/13/1998).  The  AS-IA  upheld  this 
position  in  May  1998  (AS-IA  5/29/ 
1998).  The  AS-L\  now  concludes  that 
he  erred  in  upholding  BIA's  refusal  to 
allow  the  petitioner  to  proceed  under 
the  1994  regulations.  The  AS-IA  further 
concludes  that,  while  the  petitioner 
meets  the  seven  criteria  throughout  the 
period  fi-om  first  contact  to  the  present, . 
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as  an  alternative  basis  for  recognition, 
the  petitioner  has  demonstrated  prior 
federal  acknowledgment  in  the  form  of 
a  1925  Act  of  Congress,  and  meets  the 
seven  criteria  for  Uie  period  bom  1925 
to  the  present. 

In  a  letter  dated  December  17, 1997, 
the  BIA  granted  the  petitioner's  request 
for  an  extension  to  the  comment  period 
to  Jime  15,  1998.  In  the  absence  of 
specific  provisions  in  the  1978 
regulations,  the  time  frames  and 
procedures  in  the  1994  regulations  were 
used  to  provide  an  appropriate  guide  to 
extend  the  comment  period.  The  BIA 
granted  the  petitioner  a  final  45-day 
extension  to  respond  to  the  PF,  after  the 
CIT/CN  had  shown  good  cause,  thus 
bringing  the  closing  date  for  comments 
to  the  PF  to  July  30, 1998. 

The  BIA  received  third  party 
comments  from  CIT/CN  member  Linda 
C.  Amelia  on  July  22,  1998,  and  from 
the  Quinault  Indian  Nation  on  July  28, 
1998.  CIT/CN  member  Edna  Miller,  and 
her  husband  Vince  Miller,  submitted  a 
niunber  of  comments  between  March 
25, 1998,  and  April  10.  1998.  The  BL\ 
also  received  some  other  letters  which 
supported  the  CIT/CN  petition  or 
repeated  Chinook  family  histories,  but 
these  letters  were  not  substantive  in 
nature,  and  did  not  address  the  criteria. 
The  petitioner  submitted  its  response  to 
the  PF  on  July  30, 1998. 

The  AS-IA  makes  this  final 
determination  based  on  the 
documentary  and  interview  evidence 
which  formed  the  basis  for  the  PF  not 
to  acknowledge  the  CIT/CN,  and  an 
analysis  of  the  information  and 
argument  received  in  response  to  the  PF 
from  third  party  comments  on  the  PF 
and  of  the  CIT/CN's  response  to  the  PF. 
The  AS-IA  reached  additional  factual 
conclusions  after  a  review  and  analysis 
of  the  existing  record  in  light  of  the 
additional  evidence. 

A  review  of  the  information  submitted 
by  the  CIT/CN  and  the  third  parties,  as 
well  as  those  in  the  PF,  establishes  that 
the  petitioner  has  satisfied  the  criteria 
under  the  1978  regulations  for 
recognition.  In  addition,  the  AS-IA 
concludes  that  CIT/CN  was 
acknowledged  in  1925  and  meets  the 
requirements  of  the  1994  regulations 
from  1925  forward. 

As  stated  in  the  Final  Notice  of  the 
1994  regulations,  these  "new" 
regiilations  "still  maintain  the  same 
requirements  regarding  the  character  of 
the  petitioner,"  and  "maintain  the 
essential  requirement  that  to  be 
acknowledged  a  petitioner  must  be 
tribal  in  character  and  demonstrate 
historical  continuity  of  tribal  existence. 
Thus,  petitioners  that  were  not 
recognized  under  the  previous 


regulations  would  not  be  recognized  by 
these  revised  regulations."  Final  Rule, 
Procedures  for  Establishing  That  an 
American  Indian  Group  Exists  as  an 
Indian  Tribe,  59  FR  9280,  at  9282  (Feb. 
25, 1994).  The  1994  regulations  do, 
however,  reduce  the  burden  of 
production  on  petitioners  that 
demonstrate  prior  recognition  by 
requiring  that  the  petitioner 
demonstrate  historical  continuity  only 
for  the  period  from  the  time  of  previous 
acknowledgment  to  the  present.  CIT/CN 
meets  the  criteria  imder  both  the  1978 
and  1994  regulations. 

Pursuant  to  25  CFR  83.10(1)(1),  the 
Assistant  Secretary  has  considered 
additional  data  obtained  through 
research  to  evaluate  and  supplement  the 
record,  and  arrange  the  previously 
existing  data  in  a  suitable  context  giving 
due  consideration  to  previous 
acknowledgment  of  petitioner. 

Criterion  (a) 

In  the  PF.  the  AS-IA  found  that  CIT/ 
CN  had  been  identified  as  an  American 
Indian  tribe  on  a  substantially 
continuous  basis  from  1792  to  1855. 
Thereafter,  the  record' was  spotty  until 
1951,  when  the  tribe  began  to  pursue  its 
claim  before  the  Indian  Claims 
Conunission.  The  AS-IA  now  finds 
adequate  evidence  that  the  tribe  was 
identified  as  American  Indian  on  a 
substantially  continuous  beisis  fit)m 
1855  to  1951.  Specifically,  the  AS-IA 
finds  that  the  Executive  Order  of  1873, 
Exhibit  1061,  Exhibit  854,  Exhibit  K, 
Exhibit  1039,  and  Exhibit  J  strongly 
suggest  the  ongoing  identification  of  a 
discrete  group  of  Chinook  Indians  from 
1855  to  1907.  This  group  identification 
is  confirmed  by  the  implementation  of 
the  1911  Act  of  Congress  authorizing  the 
Secretary  to  provide  allotments  on  the 
Quinault  Reservation  to  "members"  of 
certain  vaguely-referenced  tribes. 
Ancestors  of  CIT/CN  were  among  the 
Quinault  Reservation  allottees, 
indicating  that  both  Congress  and  the 
Interior  Department  regarded  the 
Chinook  as  a  "tribe"  having  "members" 
as  of  1911.  This  federal  identification  of 
a  Chinook  Tribe  overcomes  the  absence 
of  conclusive  documentary  evidence  for 
the  period.  It  also  provides  context  for 
and  increases  the  significance  of  the 
evidence  listed  above  in  support  of  the 
finding  of  substantially  continuous 
identification. 

CIT/CN  continued  to  be  identified  by 
the  federal  government  thereafter.  The 
most  definitive  are  the  two  express 
statutory  identifications  of  the  Chinook 
Tribe,  one  in  1912,  and  the  other  in 
1925.  Members  of  the  Chinook  Tribe 
received  services  fivm  the  Indian 
Service  throughout  the  19th  century. 


See  H.  Doc.  No.  517,  60th  Cong.,  Ist 
Sess.  6-10  (1908).  As  a  result  of 
persistent  advocacy  by  the  Chinook  and 
other  tribes  whose  treaties  had  not  been 
ratified,  the  Congress  provided  in  the 
Fiscal  Year  1913  appropriation  act  "that 
there  be  paid  to  the  Lower  Band  of 
Chinook  Indians  of  Washington  the  simi 
of  twenty  thousand  dollars,  to  be 
apportioned  among  those  now  living 
and  the  lineal  descendants  of  those  who 
may  be  dead,  by  the  Secretary  of  the 
Interior,  as  their  respective  rights  may 
appear  *   *   *."  Act  of  August  12,  1912, 
ch.  388,  section  19,  62  Stat.  535. 

This  appropriation  grant  was  made  on 
account  of  the  fact  that  "the  Lower  Band 
of  Chinooks  ceded  an  extensive  country 
north  of  the  Columbia  River  and  were  to 
be  paid  $  20,000  and  given  certain  rights 
and  privileges  on  the  ceded  lands'  in  the 
unratified  Point  Tansey  Treaty;  "the 
Government  thereafter,  and  while  they 
were  pending  before  the  Senate, 
appropriated  the  lands  ceded  by  the 
Indians,  the  treaties  or  agreements 
should  be  considered  and  treated  by 
Congress  as  having  the  force  and  effect 
of  a  ratified  treaty."  S.  Rep.  No.  503, 
62nd  Cong.,  2d  Sess.  2,  3  (1912).  In 
other  words,  the  1912  statute  was  a 
constructive  ratification  of  the  Point 
Tansey  Treaty,  but  passed  statutorily  by 
both  houses  of  Congress.  Partly  as  a 
result  of  this  statute,  the  Department 
enrolled  many  of  the  Chinook  for  the 
purposes  of  distributing  the  monies 
appropriated.  The  fact  of  their 
enrollment  plainly  demonstrates  thefr 
identification  as  a  discrete  group. 

The  second  Congressional  statute 
came  about  because  there  was  a 
perceived  feeling  "that  some  of  these 
tribes,  at  least,  may  be  entitled  to  further 
payments  under  the  positive  contracts 
made  in  the  treaties  with  the 
Government.  *  *  *  The  [House] 
Committee  [on  Indian  Affairs]  feel(s] 
that  they  have  been  very  shabbily 
treated  by  the  Government,  and  that 
they  should  have  an  opportunity  to  have 
thefr  equities  properly  presented  to  the 
Coxut  of  Claims."  Accordingly,  the  Act 
of  February  12, 1925,  ch.  214,  43  Stat. 
886,  authorized  "that  all  claims  of 
whatever  nature,  both  legal  and 
equitable,  which  the  Muckelshoot,  San 
Juan  Islands  Indians;  Nook-Sack, 
Suattle,  Chinook,  Upper  Chehalis, 
Lower  Chehalis,  and  Humptulip  Tribes 
or  Bands  of  Indians,  or  any  of  them 
(with  whom  no  treaty  has  been  made), 
may  have  against  the  United  States  shall 
be  submitted  to  the  Court  of  Claims, 
with  right  of  appeal  by  either  party  to 
the  Supreme  Court  of  the  United  States 
for  determination  and  adjudication, 
both  legal  and  equitable,  and 
jurisdiction  is  hereby  conferred  upon 
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the  Coiul  of  Claims  to  hear  and 
detennine  any  and  all  suits  brought 
hereunder  and  to  render  final  judgment 
therein  *  *  *." 

These  two  statutes  clearly  denominate 
the  Lower  Band  of  Chinook  Indians,  or 
Chinook  Tribe,  as  one  identified  by 
Congress  and  the  Interior  Department. 
The  first  one  appropriates  a  sum  which 
had  been  promised  to  be  paid  in  the 
1851  Point  Tansey  Treaty,  and  the 
second  statute  vests  jurisdiction  in  the 
Court  of  Claims  to  hear  and  determine 
legal  and  equitable  claims  arising  out  of 
the  unratified  treaty.  Both  were  passed 
with  a  specific  object  in  mind,  but  both 
explicitly  recognized  the  Lower  Band  of 
the  Chinook  Tribe  as  such,  both  as, 
respectively,  the  recipient  for  the 
appropriated  monies  and  the  party 
plaintiff  in  whose  favor  the  United 
States  expUcitly  waived  its  sovereign 
immunity  in  a  case  before  the  Court  of 
Claims. 

These  same  statutes  from  the  basis  for 
the  AS-IA's  finding  of  prior  federal 
acknowledgment.  The  regulations  and 
guidelines  define  the  various  forms  of 
previous  federal  recognition  and  set  out 
a  nimiber  of  examples,  but  expressly  do 
not  limit  recognition  to  them: 
negotiating  or  signing  a  treaty  with  the 
federal  government;  the  federal 
govenmient  declaring  war  on  or 
removing  a  tribe;  placement  on  a 
reservation  by  the  federal  government; 
being  denominated  a  tribe  by 
Congressional  action  or  Executive 
Order;  and  having  collective  rights  in 
tribal  lands  or  funds  administered  by 
the  federal  government.  25  CFR  83.8(c). 
Here,  the  1911  and  1912  Acts  strongly 
suggest  federal  acknowledgment,  but 
need  not  be  relied  upon,  because  the 
1925  Act  is  an  unambiguous  federal 
acknowledgment.  The  Act  refers  to  "all 
claims  *  *  *  which  the  *  *  *  Chinook 
[and  other]  Tribes  or  Bands  of  Indians 
may  have"  (emphasis  added].  By 
referring  to  the  Tribe  in  the  present 
tense.  Congress  expressly  acknowledged 
the  existence  of  the  ancestors  of  the  CIT/ 
CN  as  a  tribe. 

In  this  case  the  explicit  statutory 
recognition  is  not  just  probative  of  the 
existence  of  a  tribe;  it  establishes  that  a 
tribe  has  a  relationship  with  the  federal 
government.  There  is  a  major 
consequence  flowing  from  the  express 
statutory  recognition.  Congress  has 
never  enacted  a  withdrawal  of 
recognition,  and  the  Department  is 
loathe  to  infer  such  a  withdrawal. 
Indeed,  once  recognized,  a  tribe  may 
lose  its  federal  recognition  only  by  Act 
of  Congress  or  by  the  voluntary 
abandonment  of  its  tribal  relations.  And 
while  we  will  not  presume  continuity  of 
tribal  relations,  neither  should  we 


prestune  abandonment  of  tribal 
relations.  Given  that  the  petitioner  ' 
existed  as  a  distinct  community  through 
1950,  that  it  was  sufficiently  organized 
politically  to  pursue  claims  before  the 
Indian  Claims  Commission  throughout 
the  1950s,  that  it  has  pursued  this 
acknowledgment  process  since  1979, 
and  that  the  genealogical  review  shows 
the  petitioner  to  consist  primarily  of 
descendants  of  the  1851  and  1855  treaty 
tribe  and  the  tribes  mentioned  in  the 
1911  and  1925  legislation,  the  AS-LA 
finds  that  criterion  (a)  is  met  on  a 
substantially  continuous  basis  bom 
1911  to  the  present. 

The  criterion  of  substantially 
continuous  identification  as  Indian  frt>m 
historical  times,  in  25  CFR  83.7(a),  is 
thus  satisfied,  because  the  statutes  have 
never  been  repealed,  amended  or 
otherwise  modified.  In  addition,  the 
Crr/CN  by  virtue  of  their  direct  descent 
from,  continuing  relationship  to,  and 
regular  interaction  with  the  prior 
adknowledged  Chinook  satisfy,  as  a 
whole,  criterion  (a). 

Criterion  (b) 

The  PF  for  the  OT/CN  petitioner 
concluded  that  the  petitioner  meets 
criterion  83.7(b)  from  1811  to  1854, 
based  on  the  continuing  existence  of 
distinct  Chinook  Indian  villages.  Using 
a  combination  of  evidence  to  show 
people  lived  in  village-like  settings  and 
maintained  distinct  cultural  patterns,  it 
also  concluded  that,  from  1854  to  about 
1920,  there  was  evidence  that  a 
commimity  of  Chinook  Indians  who  had 
intermarried  with  Chehalis  Indians  and 
whites,  lived  along  the  shores  of 
Willapa  Bay,  particularly  in  the  town  of 
Bay  Center  and  on  Shoalwater  Bay 
Indian  Reservation.  This  Bay  Center 
conununity  met  the  requirements  for 
community  foimd  in  criterion  (b)  under 
the  regulations;  however,  this 
community  did  not  incorporate  the 
entire  Chinook  population  claimed  as 
ancestors  by  the  petitioner.  Significant 
portions  of  the  petitioner's  ancestors 
lived  in  other  communities  along  the 
Columbia  River,  25  to  45  miles  to  the 
south  and  southeast  of  Bay  Center.  The 
PF  found  little  or  no  evidence  that  the 
Chinook  people  living  on  the  Coliunbia 
River  and  those  in  or  near  Bay  Center 
formed  a  community  under  the 
regulations. 

Data  from  the  1880  federal  census  was 
used  to  demonstrate  that  many  Chinook 
descendants,  including  those  who  were 
permanent  residents  in  Bay  Center,  were 
fishing  side  by  side  in  Chinookville,  a 
village  which  was  almost  exclusively 
inhabited  by  Chinook  Indians.  The  year 
1880  was  the  last  year  for  which  there 
was  sufficient  evidence  demonstrating 


that  CIT/CN,  as  a  whole,  met  the 
requirements  of  criterion  83.7(b). 

CIT/CN  submitted  new  evidence 
during  the  PF  comment  period  to 
support  a  revised  finding  of  continuous, 
significant  social  interaction  between 
the  Indians  living  in  Bay  Center  and  the 
Chinook  descendants  concentrated  in 
Dahlia  or  Ilwaco  on  the  Coliunbia  River 
to  the  south  to  1950.  Evidence 
submitted  by  CIT/CN  in  response  to  the 
PF  supports  continuous  significant 
social  interaction  between  the  Indians 
living  in  Bay  Center  and  the  Chinook 
descendants  concentrated  in  Dahlia  or 
Ilwaco  between  1880  and  1950. 
However,  there  is  more  limited  evidence 
from  1950  to  the  present  to  show  that 
the  petitioner,  as  a  whole,  met  criterion 
83.7(b).  The  AS-L\  finds  that  the 
evidence  is  adequate  that  the  Bay  Center 
community  satisfies  criterion  (b)  to  the 
present.  While  this  does  not  encompass 
the  whole  of  the  petitioner,  the 
willingness  of  the  Bay  Center 
commimity  to  join  with  others  to  pursue 
the  ICC  claims  and  this  petition  process 
also  tends  to  demonstrate  the  existence 
of  a  community.  To  recognize  only  the 
Bay  Center  commimity  would  be 
unproductive,  since  that  group,  once 
federally  recognized,  could  simply  enact 
membership  criteria  that  would  make 
the  others  eligible  for  membership. 
Additionally,  the  work  of  Clifford 
Trafzer  supports  a  finding  of  community 
up  to  1990.  See  Trafeer,  The  Chinook 
(1990),  and  Exhibit  T.  Therefore,  by  a 
combination  of  evidence  and  taking 
account  of  the  limitations  inherent  in 
demonstrating  the  historical  existence  of 
community,  the  evidence  which  is 
available  is  sufficient  to  show  that  CIT/ 
CN,  as  a  whole,  meets  criterion  83.7(b). 

Alternatively,  the  AS-IA  finds  that 
CIT/CN  meets  criterion  (b)  as  a  result  of 
its  prior  federal  recognition  in  the  1925 
Act.  As  noted  above,  we  will  not 
presume  an  abandonment  of  tribal 
relations  once  the  tribe  is  recognized. 
While  the  record  is  not  conclusive,  there 
is  no  affirmative  indication  of 
abandonment,  and  the  voluntary  pursuit 
of  the  ICC  claim  and  this  petition  argue 
against  any  such  abandonment.  Thus, 
the  evidence  is  adequate  to  find  that 
CIT/CN  meets  criterion  (b). 

Criterion  (c) 

The  continuity  of  political  influence 
in  section  83.7(c)  is  met  by  the  polity 
manifested  through  the  organizations 
formed  to  piusue  claims  imder  the  1925 
statute  and  the  Indian  Claims 
Commission  Act  of  1946.  These 
organizations  were  formed  to  pursue 
tribal  claims,  not  individual  ones,  and 
required  descent  from  the  historic 
Lower  Chinook  Tribe  as  a  basis  for 
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membership.  Their  purpose  was  not  just 
to  aid  litigation  or  pursue  claims,  but 
encompassed  other  matters,  relating  to 
the  welfare  and  commimity  standing  of 
the  Chinook  as  a  whole,  for  example, 
health  matters,  fishery  issues  and  the 
recovery  of  hiunan  remains  and 
artifacts.  These  claim  organizations 
were  effectually  transitional  governing 
bodies  and,  from  the  1920s  until  the 
1950s,  were  evolving  into  bodies 
exercising  modem  political  authority 
and  influence.  For  this  reason,  they 
must  be  accorded  status  of  organizations 
wielding  political  authority  and  meeting 
the  requirement  of  political  influence  or 
other  authority  in  25  CFR  83.7(c). 

The  evidence  is  undisputed  that  the 
focus  of  the  political  activity  has  been 
the  claims,  both  imder  the  1925  statute 
and  the  Indian  Claims  Commiission  Act 
of  1946.  A  claims  organization  has 
existed  since  the  1920s.  From  1953 
onwards,  there  were  two  competing 
Chinook  authorities,  centered  around 
the  claims,  and  there  were  also  other 
political  activities.  At  this  time  a 
constitution  and  by-laws  were  enacted 
and  tribal  councillors  were  later  elected. 
Since  informal  political  organization 
has  been  allowed  to  meet  the  political 
influence  criterion,  and  because  the 
claims  endeavors  were  made  on  behalf 
of  one  tribal  entity,  not  individuals,  this 
level  or  organization  meets  the 
requirement  of  continuing  political 
influence.  The  present  CIT/CN,  an 
amalgamation  of  the  two  entities  which 
split  in  1953,  has  a  constitution  and 
conducts  regular  meetings. 

Therefore,  taking  into  consideration 
the  limitations  inherent  in 
demonstrating  political  influence  or 
authority  on  a  substantially  continuous 
basis,  and  realizing  that  fluctuations  in 
tribal  activity  occur  at  different  points 
in  time,  the  combination  of  evidence 
demonstrated  is  sufficient  to  show  that 
CIT/CN,  as  a  whole,  meets  criterion' 
83.7(c). 

Criterion  (d) 

The  petitioner  submitted  a  certified 
copy  of  a  constitution  dated  June  16, 
1984,  which  described  the  territory  of 
the  petitioner,  the  membership  criteria, 
election  of  officers,  the  duties  of  the 
officers,  and  general  membership 
meetings.  The  petitioner  also  submitted 
copies  of  1953  Articles  of  Incorporation 
and  a  1953  constitution  of  the  Chinook 
Indian  Tribes,  Inc.,  a  1954  constitution 
of  the  Chinook  Nation,  and  a  1980 
constitution  as  evidence  of  previous 
governing  documents. 

Section  1  of  the  1984  constitution 
states  that  the  petitioner's  membership 
shall  consist  of  persons  who  submit 
satisfactory  evidence  that  they  descend 


from  the  Chinookan  bands  or  Clatsop 
tribe  that  existed  at  the  time  of  the  1851 
treaties.  Section  2  of  the  membership 
provision  states  that  the  CIT  council 
will  adopt  an  ordinance  for  establishing 
procediu-es  and  proof  for  enrollment. 

The  petitioner  also  submitted  a 
membership  ordinance  dated  June  20, 
1987,  which" 'replaces  Section  2  of  the 
1984  constitution."  The  membership 
ordinance  states  that  the  membership 
shall  consist  of  descendants  of  the 
Cathlamet',  Wahkiakum,  Willapa,  and 
Lower  Band  of  Chinook  Indians  and  the 
Clatsop  Tribe  of  Indians  who  were 
living  at  the  time  of  the  1851  treaties 
who  are  on  the  August  1, 1987, 
membership  list,  and  their  descendants. 
"New  members"  applying  after  August 
1, 1987,  must  document  their  descent 
frtsm  persons  listed  on  the  1919  Roblin 
Schedule  of  Unenrolled  Indians,  the 
1906  and  1913  McChesney  rolls  of  the 
Indians  living  at  the  time  of  the  1851 
treaties  or  their  heirs,  or  the  1914 
annuity  payment  roll  and  have  V4 
Indian  blood  from  the  specified  Chinook 
bands.  The  term  "new  members"  in  the 
ordinance  presumably  applies  to  new 
family  lines  not  previously  represented 
on  the  1987  Ust. 

The  1984  constitution  provides  also 
for  the  adoption  of  individuals  into  the 
tribe  under  the  categories  of  "verified 
tribal  affiliation  (by  tribe  and/or  BIA)" 
or  "unverified  tribal  affiliation."  The 
provision  states  that  the  enrollment 
committee  makes  a  recommendation  for 
adoption  to  the  tribal  council  which 
then  brings  the  recommendation  before 
the  general  assembly.  The  status  and 
rights  of  adopted  members  are  not 
stated. 

Therefore,  the  petitioner  meets 
criterion  83.7(d). 

Criterion  (e) 

The  petitioner  provided  lists  dated 
1953, 1981, 1983, 1987,  1994,  and  1995. 
which  it  considered  its  membership 
lists.  The  July  8,  1995,  membership  list 
was  certified  by  the  petitioner's  coimcil 
as  being  accurate  and  complete.  There 
were  1,622  names  on  the  list,  including 
56  names  of  deceased  members,  for  a 
total  of  1,566  living  members. 

Approximately  1 5  percent  of  CIT/CN 
members  have  not  submitted  evidence 
consistent  with  the  petitioner's  own 
constitution  or  acceptable  to  the 
Secretary  of  the  Interior  to  prove  their 
Chinook  descent.  These  members 
descend  from  Rose  LaFramboise,  a  metis 
woman  for  whom  there  is  conflicting 
information  regarding  her  parentage. 
The  petitioner's  claim  for  Chinook 
ancestry  for  Rose  LaFramboise  shows 
her  as  the  descendant  of  Amable  Petit 
and  Susanne  Tawakon,  of  the  Lower 


Band  of  Chinook.  However,  the 
petitioner  also  sent  undocumented 
ancestry  charts  that  show  Rose  as  the 
daughter  of  non-Chinook  parents:  a 
French  Canadian  Hudson's  Bay 
company  employee  and  his  Cayuse/ 
Sioux  metis  wife,  Francois  LaFramboise 
and  Denise  Dorion.  The  petitioner  did 
not  provide  primary  documentation  to 
support  either  claim. 

In  order  to  determine  which  was  the 
correct  line  of  descent,  the  BIA 
researched  such  primary  documentation 
as  published  Catholic  Church  records, 
federal  censuses,  and  BIA  records  for 
the  claims  distributions  in  the  Western 
Oregon  Judgment  Fund  1955-1959. 
None  of  these  records  confirmed  that 
Rose  was  the  descendant  of  Susanne 
Tawakon.  Instead,  BIA  analysis  of  the 
available  records  concluded  that  Rose 
was  most  likely  to  be  the  daughter  of 
Francois  and  Denise  Dorion 
LaFramboise  who  were  not  Chinook. 

If  Rose  LaFramboise  was  not  of  direct 
Chinook  descent,  she  was  certainly  the 
sister-in-law  to  Sophie  Durival 
LaFramboise  and  to  Edwin  Scarborough, 
who  were  members  of  well-known 
Chinook  families.  Rose  had 
"connections"  (brother's  in-laws)  with 
the  Chinook  at  Dahlia.  Rose 
LaFramboise,  her  children  and 
grandchildren,  resided  at  Cathlamet 
with  other  Chinook  descendants  frt)m 
1870  through  the  1920s.  Like  other 
Chinook  descendants  in  the  area.  Rose 
was  identified  as  "Indian,"  "Indian- 
Mixed,"  and  "Vz  Indian"  on  the  census 
records.  Rose  LaFramboise's 
descendants,  like  their  Chinook 
neighbors,  married  out  of  the  Chinookan 
population.  Her  descendants  are  on  the 
1953  membership  applicants  list 
submitted  by  the  Chinook  Tribes,  Inc., 
the  1987  CIT  membership  list,  and  later 
CIT  lists.  These  connections  and 
associations  with  other  Chinook  and 
identifications  in  the  census  records 
indicate  that  Rose  LaFrambois  was 
considered  by  others  (family  and 
neighbors)  to  be  one  of  the  Chinook. 
While  Rose  LaFramboise  may  not  have 
been  Chinook  by  blood,  she  appears  to 
have  been  accepted  as  a  member  of  the 
Chinook  commimity  in  which  she  lived. 
This  comports  with  the  long-standing 
definitions  of  "Indian"  and  "tribal 
member"  (Solicitor's  Memorandum  1/ 
16/1958.) 

However  logical  it  may  be  to  conclude 
that  Rose  LaFramboise  wa^considered 
in  her  own  life  time  to  be  Cninook,  from 
the  evidence  currently  available,  Rose 
LaFramboise  descendants  do  not  meet 
the  group's  own  membership  criteria  as 
defined  in  its  enrollment  ordinance.  If 
•  the  petitioner  provides  new  evidence 
which  proves  Rose's  descent  from  the 
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historical  tribe,  this  will  not  be  a 
problem.  However,  if  no  such  evidence 
is  available,  there  may  be  problems 
enrolling  LaFramboise  descendants  for 
services.  The  CTT  may  wish  to  resolve 
the  LaFramboise  membership  question 
by  providing  documentation  acceptable 
to  the  Secretary  of  the  Interior  which 
proves  Chinook  descent,  by  exercising 
the  adoption  policy,  or  by  resolving  the 
conflict  between  the  enrollment 
ordinance  and  the  group's  actual 
practices. 

At  present,  there  is  evidence  that 
approximately  85  percent  of  the  1995 
membership  descends  from  either  the 
Wahkiakum,  Willapa,  Kathlamet,  or 
Lower  Band  of  Chinook  or  the  Clatsop 
tribe  of  Indians  who  were  treated  by  the 
federal  government  in  1851.  The  other 
15  percent  of  the  membership  descends 
from  Rose  LaFramboise,  who  by  birth, 
adoption,  or  the  customs  of  the  day, 
appears  to  have  been  considered  as  part 
of  the  Chinook.  Approximately  82 
percent  of  the  CIT  membership 
descends  from  the  Lower  Band  of 
Chinook.  Some  descendants  of  the  other 
bands  married  into  the  Lower  Band, 
creating  multiple  lines  of  Chinook  and 
Clatsop  descent  for  most  of  the  CTT 
membership.  Therefore,  the  group,  as  a 
whole,  meets  criterion  83.7(e). 

Criterion  (f) 

The  petitioner's  constitution  does  not 
address  the  issue  of  dual  enrollment  in 
federaUy  acknowledged  tribes. 
However,  the  petitioner  provided  a  list 
of  50  names  of  persons  who  were  dually 
enrolled  in  1981  and  a  list  of  68  persons 
who  were  dually  enrolled  in  1987.  The 
BIA  compared  the  1995  CIT 
membership  list  to  a  1992  Olympic 
Peninsula  Agency  record  which  listed 
the  names  of  persons  enrolled  with 
various  Washington  and  Oregon  tribes 
and  found  82  CIT  members  were 
enrolled  with  Quinault  Nation  of  the 
Quinault  Reservation,  Washington. 
Although  5  percent  of  the  petitioner's 
members  are  also  enrolled  in  the 
Quinault  tribe,  the  petitioner  is 
principally  composed  of  persons  who 
are  not  members  of  any  federally 
acknowledged  North  American  Indian 
tribe. 

Therefore,  the  petitioner  meets 
criterion  83.7(f). 

Criterion  (g) 

Congress  passed  an  act  in  1954  to 
terminate  the  federal  trust  relationship 
to  the  "tribes,  bands,  groups,  or 
communities  of  Indians  located  west  of 
the  Cascade  Moimtains  in  Oregon,"  and 
specifically  stated  that  the  act  applied  to 
the  "Chinook, '  "Clatsop,"  and 
"Kathlamet.''  Termination  legislation  to 


apply  to  the  Indians  of  western 
Washington  State,  although  considered, 
was  not  enacted  by  Congress.  The 
western  Oregon  termination  act  clearly 
stated  that  it  applied  not  only  to  bribes 
or  bands  of  Indians,  but  also  to  their 
"individual  members"  (68  Stat.  724). 
Because  the  act  listed  the  historical 
tribes  of  western  Oregon,  not  just  the 
tribes  which  were  currently  recognized 
by  the  federal  government,  the  act  not 
only  terminated  any  existing  federal 
relationships,  but  also  prohibited  the 
establishment  of  a  federal  relationship 
with  any  of  those  historical  tribes. 

The  Lower  Band  of  Chinook  was 
always  identified  as  a  historical  tribe  or 
band  north  of  the  Colimibia  River  in 
modem  Washington  State.  As  described 
by  the  unratified  treaty  of  1851,  its 
territory  lay  exclusively  in  the  state  of 
Washington.  Because  the  1954  western 
Oregon  termination  act  was  applicable 
only  to  tribes,  bands,  or  groups  of 
Indians  located  in  the  state  of  Oregon, 
that  act's  reference  to  the  "Chinook"  did 
not  refer  to  the  historical  Lower  Band  of 
Chinook  of  Washington  State,  or  to  its 
descendants.  Therefore,  the  act  did  not 
prohibit  a  federal  relationship  with  the 
Lower  Band  of  Chinook. 

The  Clatsop  Tribe,  however,  was 
always  identified  as  a  historical  tribe  or 
band  south  of  the  Columbia  River  in  the 
modem  state  of  Oregon.  The  unratified 
treaty  of  1851  placed  its  territory 
exclusively  in  the  state  of  Oregon. 
Therefore,  a  federal  relationship  with 
the  Clatsop  Tribe  was  prohibited  by  the 
western  Oregon  termination  act  of  1954. 
In  addition,  that  act  clearly  stated  that 
its  intent  was  to  prohibit  federal 
services  to  the  individual  members  of 
such  a  tribe.  Therefore,  those  members 
of  the  petitioning  group  whose  Indian 
descent  is  exclusively  from  the 
historical  Clatsop  Tribe  cannot  receive 
federal  services  because  of  their  status 
as  Indians.  This  prohibition  does  not 
apply  to  the  members  of  the  petitioning 
group  who  have  mixed  Chinook  and 
Clatsop  ancestry.  It  affects  only  about  3 
percent  of  the  petitioner's  current 
members. 

The  historical  Kathlamet  Band  of 
Chinook  Indians  had  villages  on  the 
Oregon  shore  of  the  Columbia  River. 
The  1851  unratified  treaty  considered 
Kathlamet  territory  to  be  completely 
within  the  modem  state  of  Orejgon. 
Some  scholars  believe,  however,  that 
about  1810  the  Kathlamet  moved  north 
of  the  Columbia  to  live  near,  or  among, 
the  Waukiakimi  Band  of  Chinook 
Indians.  As  a  result,  members  of  the 
petitioner  who  have  Kathlamet  ancestry 
also  have  WauJdalomi  or  Lower  Band 
ancestry,  although  there  is  some  limited 
evidence  that  2  percent  of  the 


petitioner's  members,  some  of  the 
descendants  of  Elizabeth  Klowsum 
Springer,  may  have  only  Kathlamet 
Band  ancestry.  The  members  of  the 
petitioning  group  with  Kathlamet 
ancestry,  however,  descend  bom 
Indians  who  have  long  been  associated 
with  individuals  of  Waukiakum  and 
Chinook  ancestry  north  of  the  Coliunbia 
River  in  Washington  State.  Therefore, 
the  western  Oregon  termination  act  of 
1954  does  not  apply  to  the  petitioner's 
members  with  Kathlamet  ancestry. 

Because  the  petitioner  claims  to  be 
the  successor  to  the  Lower  Band  of 
Chinook  of  Washington  State,  and 
because  a  large  majority  of  its  members 
trace  their  Indian  ancestry  to  that 
historical  tribe  or  band,  the  petitioner, 
as  an  entity,  is  not  the  subject  of 
congressional  legislation  which  has 
expressly  terminated  or  forbidden  the 
federal  relationship.  Thus,  with  the 
reservation  that  a  few  of  the  petitioner's 
current  members  who  trace  Uieir 
ancestry  only  to  the  historical  Clatsop 
Tribe  would  be  forbidden  federal 
services  as  Indians,  the  petitioner  meets 
criterion  83.7(g). 

This  determination  is  final  and  will 
become  effective  90  days  fiiam  the  date 
of  publication,  unless  a  request  for 
reconsideration  is  filed  pursuant  to 
Section  83.11.  The  petitioner  or  any 
interested  party  may  file  a  request  for 
reconsideration  of  this  determination 
with  the  Interior  Board  of  Indian 
Appeals  (Sec.  83.11(a)(1)).  The 
petitioner's  or  interested  party's  request 
must  be  received  no  later  than  90  days 
after  publication  of  the  Assistant 
Secretary's  determination  in  the  Federal 
Register  (Sec.  83.11(a)(2)). 

Dated:  January  3,  2001. 
Kevin  Cover, 

Assistant  Secretary-Indian  Affairs. 
[FR  Doc.  01-609  Filed  1-&-01;  8:45  am) 

BILUNG  COOE  4310-02-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA21 0-01-1610-01-2410] 

Public  Land  and  Resources;  Planning, 
Programming  and  Budgeting 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Notification  of  availability  of 

approved  land  use  planning  manual  and 

handbook. 

SUMMARY:  The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  and  the 
regulations  at  43  CFR  part  1600  require 
the  Bureau  of  Land  Management  (BLM) 
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to  prepare  Resource  Management  Plans 
(RMPs)  to  provide  management 
direction  for  the  public  lands.  The 
objective  of  land  use  -planning  is  to 
ensure  that  BLM  lands  are  managed 
under  the  principles  of  multiple  use  and 
sustained  jaeld  (FLPMA,  sec.  102  (a) 
(7));  in  a  manner  that  wiU  protect  the 
quality  of  scientific,  scenic,  historical, 
ecological,  environmental,  air  and 
atmospheric,  water  resource,  and 
archaeological  values;  that,  where 
appropriate,  will  preserve  and  protect 
certain  public  lands  in  their  natural 
condition:  that  will  provide  food  and 
habitat  for  fish  and  wildlife  and 
domestic  animals;  and  that  will  provide 
for  outdoor  recreation  and  human 
occupancy  and  use  (FLPMA,  sec. 
102(a)(8));  and  in  a  manner  that 
recognizes  the  Nation's  need  for 
domestic  sources  of  minerals,  food, 
timber,  and  fiber  fit)m  the  public  lands 
(FLPMA,  sec.  102  (a)  (12)). 

The  Planning  Manual  and  Handbook 
provide  direction  in  implementing  the 
requirements  of  FLPMA  and  the  BLM 
planning  regulations. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  serving  as  BLM's  primary 
tool  for  determining  resource  protection 
and  allocations  in  the  management  of 
the  public  lands,  RMPs  provide  the 
public  a  voice  in  BLM's  land  and 
resource  management  programs:  They 
establish  goals  and  objectives  for 
resouice  management,  measures  needed 
to  achieve  them,  and  parameters  for  use. 

The  Land  Use  Planning  Manual  and 
Handbook  replace  earlier  guidance 
which  has  been  in  place  since  the 
1980s.  The  new  gmdance  is  necessary  to 
address  new  circumstances  affecting  the 
management  of  public  lands. 

The  new  planning  guidance  differs 
from  the  earlier  guidance  in  that  it: 

1.  Encourages  planning  on  a  variety  of 
scales,  including  both  traditional  RMPs 
at  the  local  level  and  larger  regional- 
level  plans,  and  combinations  of  these 
across  different  land  ownerships  and 
jurisdictions; 

2.  Encourages  greater  public 
participation  throughout  the  planning 
process  and  facilitates  collaborative  and 
multi-iurisdictional  planning; 

3.  Clarifies  the  relationship  between 
land  use  plans  and  implementation 
plans; 

4.  Provides  the  minimum  procedural 
requirements  for  completing  land  use 
plans  and  implementation  plans; 

5.  Clarifies  the  relationships  between 
land  use  plan  and  NEPA  requirements; 

6.  Addresses  new  requirements  and 
approaches  for  managing  public  lands 
or  resomx:es;  and 

7.  Addresses  the  consideration  of  new 
information  and  circumstances,  such  as 


new  listings  of  threatened  and 
endangered  species,  and  new 
requirements  and  standards  for  the 
protection  of  air  and  water  quality. 

As  part  of  the  effort  to  update  Manual 
and  Handbook  guidance  for  preparing 
land  use  plans,  during  June  and  July, 
2000,  the  Bureau  of  Land  Management 
(BLM)  circulated  a  draft  Land  Use 
Planning  Manual  and  Handbook  for 
BLM  and  public  review  and  comment. 
About  115  comments  were  received 
from  agencies,  State  and  local 
governments,  organizations,  companies, 
and  the  general  public.  Approximately 
35  comments  were  received  from  BLM 
employees  and  offices. 

The  goal  of  the  review  vi&s  to  ensuire 
the  guidance  (1)  accurately  reflects 
statutory  and  regulatory  requirements, 
(2)  facilitates  the  development  of  land 
use  plans  which  meet  resource  use  and 
protection  needs,  and  ensures  the 
involvement  of  other  Federal  agencies, 
tribes.  State  and  local  government,  and 
the  public,  (3)  provides  an  appropriate 
level  of  detail  (i.e.,  sufficiently  detailed 
to  ensure  conformance  with  specific 
planning  requirements,  yet  provides  a 
level  of  flexibility  necessary  to  address 
various  issues  associated  with 
individual  plaiming  efforts),  and  (4)  is 
readily  understandable  and  useable  by 
BLM  and  the  public. 

We  have  carefully  considered  the 
conunents  received  and  have  revised  the 
guidance  in  light  of  the  goals  listed 
above.  A  siunmary  of  the  comments  and 
how  they  were  addressed  will  be 
available  shortly  on  BLM's  Internet 
homepage  {www.blm.gov)  or  by  request. 
Because  the  approved  Manual  and 
Handbook  are  internal  guidance,  they 
are  not  subject  to  protest  or  appeal. 

ADDRESSES:  Copies  of  the  approved  land 
use  planning  manual  and  handbook 
may  be  obtained  from  the  Internet  at 
www.blm.gov;  from  the  BLM 
Washington  Office  at  the  following 
address:  BLM,  Planning,  Assessment 
and  Conmiimity  Support  Group  (WO- 
210),  1849  C  Street,  NW  (LS-1050), 
Washington,  DC  20240-0001;  or  from 
any  BLM  State  Office  or  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Milesnick  at  (202)  452-7727,  Ann 
Aldrich  at  (202)  452-7722,  or  Paul 
Politzer  at  (202)  452-0349. 

Dated:  December  22,  2000. 
Henri  R.  Besson, 

Assistant  Director,  Renewable  Resources  and 

Planning. 

[FR  Doc.  01-192  Filed  1-8-01;  8:45  am) 

BILUNG  CODE  43ia-84-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review  (new  collection). 

State  Police  TrafiBc  Stop  Data 
Collection  Procedures,  2000 

The  Department  of  Justice,  Bureau  of 
Justice  Statistics,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  15,  2000,  Vol.  65, 
page  49837,  allowing  for  a  60-day  public 
conunent  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  Febmary  8.  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regidatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Seciirity 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  National  Place,  1331 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  tlirough  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  Collection. 

(2)  The  title  of  the  form/collection: 
State  Police  Traffic  Stop  Data  Collection 
Procedures,  2000. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  SP-1.  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  government. 

Other  None. 

42  U.S.C.  3711,  et  seq.  authorizes  the 
Department  of  Justice  to  collect  and 
analyze  statistical  information 
concerning  crime,  juvenile  delinquency, 
and  the  operation  of  the  criminal  justice 
system  and  related  aspects  of  the  civil 
justice  system  and  to  support  the 
development  of  information  and 
statistical  systems  at  the  Federal,  State, 
and  local  levels. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  50 
respondents  will  complete  a  30-minute 
data  collection  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  forms  is  25  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  lanuary  3.  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  01-476  Filed  1-8-01;  8:45  am) 
BUJNG  CODE  4410-ia-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Federal-Stata  Unamployinent 
Compensation  Program: 
Unemployment  insurance  Program 
Letter  interpreting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC)  as 
part  of  its  rule  in  the  administration  of 
the  Federal-State  UC  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (inPLs)  to  the  State  Employment 
Security  Agencies.  The  UIPL  described 
below  is  published  in  the  Federal 
Register  in  order  to  inform  the  public. 

UIPL  12-01 

UIPL  12-01  provides  the  Department 
of  Labor's  interpretation  of  Federal  law 
concerning  the  outsourcing  (or 
contracting  out)  of  UC  administrative 
functions.  It  is  being  issued  in  response 
to  numerous  inquiries  from  States  and 
agencies  involved  in  the  administration 
of  the  UC  program.  It  also  provides 
answers  to  questions  raised  by  State 
Employment  Security  Agencies  and 
other  interested  parties. 

Dated:  January  3,  2001. 
Raymond  Bramuod, 

Assistant  Secretary  of  Labor. 

Classification:  OWS 

Correspondence  Symbol:  TEUL 

December  28,  2000. 

Directive:  Unemployment  Insurance 
Program  Letter  No.  12-01. 

To:  All  State  Employment  Security 
Agencies. 

From:  Grace  A.  Kilbane, 
Administrator,  Office  of  Workforce 
Security. 

Subject:  Outsoiucing  of 
Unemployment  Compensation 
Administiative  Functions 

1.  Purpose.  To  inform  States  of  the 
Department  of  Labor's  (Department) 
interpretation  of  Federal  law  concerning 
the  "outsourcing"  of  unemployment 
compensation  (UC)  administrative 
functions. 

2.  References.  Sections  303(a)(1),  (3), 
and  (8)  of  the  Social  Security  Act  (SSA); 
the  Intergovernmental  Personnel  Act  of 
1970  (IPA);  5  U.S.C.  Section  2301(b):  42 
U.S.C.  Sections  4701  and  4728;  5  CFR 
Sections  900.603,  900.604;  20  CFR  Part 
602;  20  CFR  Section  652.3;  26  CFR 
Section  31-3306(i)-l;  Office  of 
Management  and  Budget  (0MB) 
Circular  No.  A-76  (Revised)  (48  Fed. 


Reg.  37110  (August  16,  1983);  64  Fed. 
Reg.  33927  (June  24,  1999));  OMB  Office 
of  Federal  Procurement  Policy  (OFPP) 
Policy  Letter  No.  92-1  (57  Fed.  Reg. 
45096  (September  30, 1992)). 

3.  Background.  The  Department  has 
received  niunerous  inquiries  concerning 
the  outsoiucing  (or  contracting  out)  of 
functions  related  to  the  administration 
of  the  UC  program.  This  UIPL  is  issuedi 
in  response  to  these  inquiries.  As  this 
issuance  applies  only  to  the  outsourcing 
of  UC  administrative  functions,  it  is  not 
to  be  construed  as  applying  to, 
permitting,  or  prohibiting  the 
outsomtang  of  non-UC  functions. 
Fiulher,  where  outsourcing  is  permitted, 
this  UIPL  neither  encourages  nor 
discoiuages  the  outsourcing  of  UC 
administrative  functions. 

A  longstanding  tenet  in  the 
administration  of  public  programs  is  the 
desirability  of  using  merit  systems.  In 
the  IPA,  Congress  declared  that  the 
quality  of  public  service  is  maintained 
and  improved  by  the  development  and 
maintenance  of  systems  of  personnel 
administration  consistent  with  merit 
principles.  (42  U.S.C.  4701.)  A  basic 
merit  principle  is  that  governmental 
employees  are  responsible  to  the  public 
as  represented  by  the  elected  officials 
who  head  the  executive  branch  of 
govermnent  (for  example,  the  President 
or  Governor).  A  second  merit  principle 
is  that  public  employees  covered  by  a 
merit  system  are  able  to  administer  the 
law  in  an  unbiased,  professional  manner 
without  undue  outside  influence. 
Because  many  decisions  made  by  public 
employees  affect  the  rights  and  property 
of  individuals,  these  decisions  must  be 
made  in  a  fair  and  unbiased  manner  that 
is  consistent  with  the  rule  and  intent  of 
the  law. 

Impartiality  in  administering  the  UC 
program  is  especially  important  because 
UC  is  a  major  economic  stabilizer.  It  is 
often  the  only  source  of  income  during 
a  worker's  period  of  involuntary 
unemployment.  Further,  employers  are 
charged  fcH-  UC  paid  to  their  former 
employees.  The  lack  of  impartiality 
coiild  lead  to  individuals  being 
improperly  paid  or  denied  UC  due  to 
outside  pressures.  In  addition,  because 
employers'  experience  rates  are 
calculated  based  on  the  payment  of  UC 
to  their  former  workers,  impartiality  is 
needed  to  assure  not  only  that  eligibility 
is  determined  properly,  but  that  charges 
to  the  employer  are  proper.  For  reasons 
such  as  these.  Congress  included  a 
specific  merit  staffing  requirement  in 
Federal  UC  law.  This  requirement,  and 
other  Federal  law  requirements  affecting 
outsoiutnng,  are  discussed  below. 

4.  Federal  Requirements. 
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a.  Merit  Staffing.  Section  303(a)(1), 
SSA,  contains  the  merit  staffing 
requirement  for  the  UC  program.  This 
section  requires,  as  a  condition  of  States 
receiving  UC  administrative  grants,  that 
State  law  include  provision  for: 

(1)  Such  methods  of  administration 
(including  after  January  1,  1940, 
methods  relating  to  the  establishment 
and  maintenance  of  personnel 
standards  on  a  merit  basis,  except  that 
the  Secretary  of  Labor  shall  exercise  no 
authority  with  respect  to  the  selection, 
tenure  of  office,  and  compensation  of 
any  individual  employed  in  accordance 
with  such  methods)  as  are  found  by  the 
Secretary  of  Labor  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when 
due;  [Emphasis  added.] 

Interpretive  authority  for  this  merit 
system  requirement  was  transferred  to 
the  U.S.  Office  of  Personnel 
Management  (OPM)  in  1970  by  the  IPA. 
(42  U.S.C.  Section  4728.)  However,  the 
enforcement  authority  for  this  merit 
system  requirement  remains  with  the 
Department,  and  this  requirement  is  a 
condition  for  receipt  of  UC 
administrative  grants. 

No  specific  merit  system  standards 
are  contained  in  the  SSA.  Instead, 
Section  208(b)  of  the  IPA  assigns  OPM 
responsibility  for  prescribing  personnel 
standards  that  are  to  be  followed  by 
States  which  must  operate  merit-based 
personnel  systems  as  a  condition  of 
eligibility  for  Federal  assistance  or 
participation  in  an  intergovernmental 
program.  OPM  has  implemented  these 
standards  at  5  CFR  Section  900.603,  and 
OPM,  as  explained  more  fully  below, 
prohibits  outsoiut:ing  of  administrative 
functions  in  programs  to  which  the 
standards  apply  if  outsoiut^ing  would 
compromise  these  standards.  Since 
Section  303(a)(1),  SSA,  conditions 
receipt  of  adnunistrative  grants  on  the 
provision  of  a  merit  system,  5  CFR 
Section  900.603  applies  to  the 
administration  of  the  Federal-State  UC 
program. 

Tne  merit  system  standards  at  5  CFR 
Section  900.603  include:  (1)  the 
recruitment,  selection,  and 
advancement  of  employees  on  the  basis 
of  their  relative  ability,  knowledge,  and 
skills,  including  the  open  consideration 
of  qualified  applicants  for  initial 
appointment;  (2)  providing  equitable 
and  adequate  compensation;  (3)  training 
employees,  as  needed,  to  assiue  high 
quality  performance;  (4)  retaining 
employees  on  the  basis  of  the  adequacy 
of  their  performance;  (5)  assuring  fair 
treatment  of  applicants  and  employees 
in  all  aspects  of  personnel 
administration  without  regard  to 
political  affiliation,  race,  color,  national 


origin,  sex,  religious  creed,  age  or 
handicap  and  with  proper  regard  for 
their  privacy  and  constitutional  rights  as 
citizens;  and  (6)  assuring  that  employees 
are  protected  against  coercion  for 
partisan  political  purposes  and  are 
prohibited  from  using  their  official 
authority  for  the  piupose  of  interfering 
with  or  affecting  the  result  of  an  election 
or  nomination  for  office. 

b.  Guidance  Pertaining  to 
Outsourcing.  In  determining  what 
functions  may  be  outsoiut:ed  in  State 
offices  where  Federal  merit-staffing 
requirements  apply.  States  are  to  rely  on 
guidance  in  OMB  Circular  No.  A-76 
(Revised)  and  OFPP  Policy  Letter  92-1. 
These  documents  offer  guidance  on 
what  functions  may  be  outsourced  by 
the  Federal  government.  While  these 
issuances,  by  their  terms,  apply  only  to 
the  Federal  government,  their  guidance, 
combined  with  the  merit  system 
standards  listed  above,  are  considered  to 
be  persuasive  concerning  what 
functions  a  State  may  outsoiuce  under 
a  program  where  a  Federal  merit-staffing 
requirement  applies.  Also,  the 
Department  values  consistency  between 
what  functions  may  be  outsourced  by  a 
State  and  what  functions  may  be 
outsoiux;ed  by  the  Federal  Government, 
as  it  would  be  illogical  to  prohibit  a 
State  from  outsourcing  a  function  that 
the  Federal  Government  is  permitied  to 
outsoiut:e.  Therefore,  these  OMB 
issuances  will  also  serve  as  the 
interpretative  guides  forihe  merit- 
staffing  requirement  of  Section 
303(a)(1),  SSA.  and  the  Secretary  of 
Labor  will  use  the  guidance  provided  by 
these  documents  in  determining 
whether  outsourcing  a  UC 
administrative  function  is  consistent 
with  the  merit  system  requirement 
imder  Section  303(a)(1),  SSA,  for 
purposes  of  certifying  a  State's  law 
under  the  SSA. 

These  OMB  issuances  distinguish 
between  "inherently  governmental 
functions,"  which  must  be  carried  out 
by  merit-staffed  governmental 
employees  and  may  not  be  outsourced, 
and  "commercial  activities,"  which  may 
be  outsourced.  OPM  directs  Federal 
grantor  agencies  to  use  these  two 
categories  as  a  tool  for  determining 
whether  a  grant-recipient  State  may 
outsource  a  specific  function.  An 
"inherentiy  governmental  function" 
may  not  be  outsourced  as  doing  so 
would  evade  the  merit  requirements  as 
non-governmental  employees  would  be 
performing  governmental  functions. 

OFPP  Policy  Letter  92-1  defines  an 
inherentiy  governmental  function  as  a 
function  "that  is  so  intimately  related  to 
the  public  interest  as  to  mandate 
performance  by  Government 


employees."  Such  functions  include 
those  activities  that  require  "the 
exercise  of  discretion  in  applying 
Government  authority  or  the  making  of 
value  judgements  in  making  decisions 
for  the  Government."  An  inherentiy 
governmental  function  involves,  among 
other  things,  the  interpretation  and 
execution  of  law  so  as  to:  (1)  bind  the 
Government  to  take  or  not  to  take  some 
action  by  contract,  policy,  regulation, 
authorization,  order,  or  otherwise;  (2) 
determine,  protect,  and  advance  its 
economic,  political,  or  property 
interests  by  civil  or  criminal  judicial 
proceedings,  contract  management,  or 
otherwise;  (3)  significantiy  affect  the  life 
or  property  of  the  individual;  or  (4) 
exert  ultimate  control  over  the 
acquisition,  use,  or  disposition  of  the 
property  of  the  Government,  including 
the  collection,  control,  or  disbursement 
of  appropriated  or  other  funds. 

According  to  OFPP  Policy  Letter  92- 
1,  inherentiy  governmental  functions  do 
not  normally  include  gathering 
information  for,  or  providing  advice, 
opinions,  recommendations,  or  ideas  to. 
Government  officials.  They  also  do  not 
include  functions  that  are  primarily 
ministerial  and  internal  in  nature,  such 
as  (but  not  limited  to)  building  seciuity, 
mail  operations,  housekeeping,  or 
facilities  operations  and  maintenance.  ^ 

Section  6{a)  of  OMB  Circular  No.  A- 
76  (Revised)  defines  a  commercial 
activity  as  one  which  is  operated  by  an 
"executive  agency  and  which  provides 
a  product  or  service  which  could  be 
obtained  from  a  commercial  soiuce.  A 
commercial  activity  is  not  a 
Governmental  .function*  *  *  *  A 
commercial  activity  also  may  be  part  of 
an  organization  or  a  type  of  work  that 
is  separable  fit>m  other  functions  or 
activities  and  is  suitable  for 
performance  by  contract."  The 
application  of  this  test  is  illustrated 
below  in  Section  5  of  this  directive. 

c.  Additional  Federal  Law 
Requirements.  Sections  303(a)(3)  and 
(8),  SSA,  also  contain  requirements 
applicable  to  the  outsoiucing  of  UC 
activities.  These  sections  require,  as  a 
condition  of  States  receiving  UC 
administrative  grants,  that  State  law 
include  provision  for: 

(3)  Opportvmity  for  a  fair  hearing, 
before  an  impartial  tribunal,  for  all 
individuals  whose  claims  for 


>  Much  of  the  guidance  on  inherently 
govemineataJ  functions  contained  in  OFPP  Policy 
letter  92-1  was  codified  in  the  Federal  Activities 
Inventory  Reform  (FAIR)  Act  at  FAIR  Act  §  5(2). 
However,  OPM  has  advised  the  Department  that 
because  the  FAIR  Act  only  codified-and  did  not 
modify-the  guidance  in  OMB  Circular  A-76 
(Revised)  and  OFPP  Policy  Letter  92-1.  OPM's 
analysis  has  not  changed. 
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unemployment  compensation  are 
denied: 

•        •        *        •        • 

(8)  *  *  *  the  expenditure  of  all 
moneys  received  pursuant  to  section 
302  of  this  title  solely  for  the  purposes 
and  in  the  amounts  found  necessary  by 
the  Secretary  of  Labor  for  the  proper  and 
efBcient  administration  of  such  State 
law; 

Impartiality  is  explicit  in  the 
requirement  of  Section  303(a)(3),  SSA, 
that  individuals  whose  claims  have 
been  denied  be  given  the  opportunity 
for  a  fair  hearing  before  an  "impartial 
tribunal."  Impartiality  may  be  achieved 
only  when  the  deciding  official  is  free 
from  partisan  political  purposes  as 
required  by  the  OPM  regulations 
discussed  in  section  4.a.  of  this  UIPL. 
The  Department  interprets  this 
provision  to  have  been  met  as  long  as 
the  first  level  of  appeal  available  to  the 
individual  is  merit  staffed. 

The  requirement  of  Section  303(a)(8), 
SSA,  that  amounts  received  for  the 
administration  of  the  UC  program  be 
used  solely  "in  the  amounts  found 
necessary  by  the  Secretary  of  Labor  for 
the  proper  and  efficient  administration 
of  State  law"  also  restricts  outsourcing. 
Any  moneys  expended  to  outsource  UC 
functions  that  are  required  to  be  merit 
stitffed.  or  any  moneys  spent  on 
outsoincing  UC  functions  which  could 
be  performed  more  efficiently  by 
governmental  personnel,  would  not  be 
necessary  for  the  proper  and  efficient 
administration  of  the  State's  UC  law. 

Also,  the  "methods  of  administration" 
requirement  of  Section  303(a)(1).  SSA, 
beyond  the  merit  staffing  requirement, 
is  applicable  here.  The  Department  has 
interpreted  Section  303(a)(1),  SSA,  as 
requiring  that  eligibility  decisions  be 
accurate.  (See  20  CFR  part  602.)  It 
follows  that  the  individuals  making 
these  decisions  must  have  the 
knowledge  and  training  necessary  to 
make  the  correct  decisions. 
Advancement  for  UC  administrative 
staff  based  on  knowledge,  and  the 
provision  of  training  for  such  staff  as 
needed,  are  requirements  found  in  the 
OPM  regulations  discussed  in  section 
4.a.  of  this  directive. 

Finally,  outsourcing  is  not  permitted 
when  it  otherwise  creates  a  conflict  with 
Section  303(a)(1),  SSA,  or  any  other 
Federal  law  requirement.  For  example. 
Section  303(a)(1),  SSA,  is  interpreted  to 
require  that  States  keep  UC  information 
with  personal  identifiers  confidential. 
An  outsourcing  arrangement  that 
jeopardizes  the  confidentiality  of  the  UC 
information  would  be  impermissible. 

5.  Application  of  Federal 
Requirements.  This  section  indicates  UC 


functions  which  may  or  may  not  be 
outsourced.  The  items  identified  in  this 
discussion  constitute  some  of  the  major 
functions  involved  in  administering  the 
UC  program.  It  is  not  necessarily  an 
exhaustive  list  of  functions.  For 
functions  that  are  not  identified  or 
discussed  in  this  program  letter  or  its 
attachments,  the  Department,  in 
consultation  with  OPM,  will  review  and 
decide  the  permissibility  of  outsourcing 
on  a  case-by-case  basis,  appljdng  the 
principles  in  this  issuance. 

a.  Functions  Which  May  Not  Be 
Outsourced.  Many  functions  relating  to 
the  UC  program  are  inherently 
governmental  and,  therefore,  may  not  be 
outsoinced. 

Determining  whether  to  pay  (or  not 
pay)  UC  is  an  inherently  governmental 
function.  Because  one  of  the  major 
functions  of  the  UC  program  is  to  act  as 
an  economic  stabilizer,  these  decisions 
ultimately  involve  the  interpretation 
and  execution  of  law  in  a  manner  which 
affects  general  economic  interests.  In 
addition,  decisions  made  by  employees 
who  administer  the  UC  system  bind  the 
State  government  to  make  payments  to 
individuals  based  on  applicable  law  and 
reg\ilation,  significantly  affect  the  .life  of 
the  individual,  and  affect  disbursement 
of  unemployment  funds  with  respect  to 
the  individual.  These  types  of  decisions 
are  identified  specifically  in  OMB 
Circular  A-76  (Revised)  and  OFPP 
Policy  Letter  92-1  as  inherently 
governmental. 

Whether  an  individual  will  receive 
UC  is  determined  through  a  process 
which  involves  taking  claims, 
determining  the  facts  of  the  individual's 
situation,  and  if  necessary,  adjudicating 
issues  and  hearing  and  deciding  first- 
level  appeals.  These  three  basic 
functions  involved  in  determining 
eligibility  for  UC  also  are  inherently 
governmental  in  nature,  as  they  require 
the  exercise  of  discretion  in  applying 
governmental  authority. 

Claims  taking  involves  providing 
claimants  with  an  understanding  of 
their  rights  to  UC  and  with  advice 
concerning  when  to  file  as  well  as  what 
type  of  claim  to  file  (e.g.,  intrastate, 
interstate,  or  combined -wage). 
Discretion  must  be  exercised  as  to  what 
advice  is  given.  Fact-finding  is 
extremely  dependent  upon  the  exercise 
of  discretion  as  it  involves  asking  the 
necessary  questions  and  establishing  the 
proper  facts  in  order  to  ensure  that  a 
correct  eligibility  determination  be 
made. 

The  adjudication  of  issues  cannot  be 
conducted  without  the  adjudicator 
exercising  discretion  in  the 
interpretation  of  the  State  law.  In 
response  to  our  inquiry,  which  arose 


from  a  request  for  guidance  concerning 
the  merit  system  requirement  as  it 
related  to  appeals  referees,  OPM  advised 
the  Department  that  appeals  referees 
must  be  covered  by  a  merit  system, 
meaning  the  position  must  be  filled  by 
a  merit  staffed  government  employee. 
This  determination  was  based  on  the 
need  to  insulate  hearing  officers  and 
adjudicators  from  political  or  other 
extraneous  pressiires.  The  need  for  this 
requirement  is  illustrated  at  the  Federal 
level  by  the  fact  that  Administrative 
Law  Judges  (ALJs)  were  specifically 
excluded  from  the  Senior  Executive 
Service  (SES)  at  its  creation,  because  the 
greatly  relaxed  merit  staffing  principles 
applied  to  members  of  the  SES  are  not 
sufficient  to  assure  the  impartiality  that 
is  reqiiired  of  ALJs.  Requiring 
adjudicators  to  be  merit-staffed 
governmental  employees  is  necessary  to 
meet  the  impartial  hearing  requirement 
of  Section  303(a)(3),  SSA. 

While  the  management  of  the 
Unemployment  Trust  Fimd  (UTF)  is 
primarily  a  function  of  the  United  States 
Treasury,  each  State  manages  the 
clearing  and  benefit  payment  accounts 
in  the  State's  imemployment  fund.  As 
stated  in  section  4.b  of  this  directive  and 
in  OFPP  Policy  Letter  92-1,  inherently 
governmental  functions  include  all 
those  where  the  individual  interprets  or 
executes  the  law  so  as  to  "exert  ultimate 
control  over  the  acquisition,  use,  or 
disposition  of  the  property  of  the 
Government,  including  the  collection, 
control,  or  disbursement  of  appropriated 
or  other  funds."  Section  6(e)(2)  of  OMB 
Circular  No.  A-76  (Revised)  specifically 
defines  monetary  transactions  and 
entitlement,  such  as  tax  collection  and 
revenue  disbinsements,  control  of  the 
treasiuy  accounts  and  money  supply, 
and  the  administration  of  public  trusts, 
as  inherently  governmental  functions. 
As  such,  they  must  be  performed  by 
merit-staffed  governmental  employees. 

Determination  of  employer  liability 
and  experience  rates  are  also  inherently 
governmental  functions.  To  determine 
an  employer's  experience  rate, 
determinations  have  to  be  made 
concerning  noncharging  of  benefits  paid 
(if  allowed  under  the  State  law), 
determinations  of  successions,  rate 
transfers,  and  whether  penalty  rates  will 
be  used.  Employer  monetary  liability 
also  includes  determinations  about 
whether  to  assess  penalties  and  interest. 
Because  these  decisions  have  an  affect 
on  the  amount  owed  by  an  employer, 
they  have  the  potential  to  significantly 
affect  the  property  of  an  individual. 
Decisions  concerning  coverage 
determine  the  employers  who  are  liable  . 
for  contributions  and  workers  who 
accrue  benefit  rights  under  State  law, 
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and  as  such,  significantly  affect  the 
property  of  individuals.  For  these 
reasons,  all  these  functions  must  be 
performed  by  merit-staffed 
governmental  employees. 

Most  aspects  of  the  collection  of 
contributions  also  must  be  performed  by 
governmental  employees.  OMB  Circular 
No.  A-76  (Revised)  specifically 
identifies  monetary  transactions  and 
entitlement,  such  as  tax  collection  and 
revenue  distribution,  as  "functions  so 
intimately  related  to  the  public  interest 
as  to  mandate  performance  by 
governmental  employees."  Therefore, 
with  the  exception  of  the  functions 
described  in  section  5.b  of  this  directive, 
which  follows,  the  functions  involved 
in  the  collection  of  contributions  must 
be  performed  by  merit-staffed 
governmental  employees. 

b.  Functions  for  Which  Outsourcing  is 
Permitted.  As  noted  in  Section  4.b  of 
this  directive,  for  purposes  of  the  merit 
system  provisions  of  Section  303(a)(1), 
SSA,  based  on  OPM's  guidance,  if  a 
function  may  be  outsourced  by  the 
Federed  government,  it  may  be 
outsourced  by  State  governments,  if  it 
also  does  not  conflict  with  State  or  other 
Federal  law.  We  note,  however,  that 
further  limitations  on  outsourcing,  even 
where  it  otherwise  would  be  permitted, 
are  explained  below  in  Sections  5.c  and 
5.d  of  this  directive.  The  following 
discussion  of  permissible  outsourcing  is 
illustrative  of  the  types  of  functions 
which  may  be  out80iut:ed  and  is  not  an 
exhaustive  list  of  such  functions. 

One  aspect  of  functions  related  to  the 
collection  of  contributions  where  merit 
staffing  is  not  required  is  the  collection 
of  delinquent  contributions  which  have 
been  determined  to  be  uncollectible  by 
the  State  agency.  In  the  case  of  such 
delinquent  contributions,  the 
determination  as  to  the  amount  owed 
and  the  propriety  of  the  decision 
already  have  been  made  by 
governmental  employees.  Moreover,  the 
governmental  agency  will  have  taken  all 
the  actions  required  by  law  to  collect 
the  contributions  due. 

The  requirement,  discussed  in  section 
5.a  of  this  directive,  that  only  merit- 
staffed  governmental  employees  may 
collect,  control,  or  disburse  funds  does 
not  prohibit  the  use  of  commercial 
banks  as  depositories  for  clearing  and 
benefit  payment  accounts,  provided  that 
the  decisions  concerning  those  accoimts 
(that  is,  when  checks  are  written,  the 
amount  of  money  to  be  transferred  or 
drawn  down  bom  the  UTF,  etc.)  are 
made  by  merit-staffed  governmental 
employees.  These  banking  functions  are 
ministerial  in  natiire  and,  therefore,  are 
not  required  to  be  merit-staffed. 
Similarly,  States  are  not  prohibited  from 


using  a  commercial  bank  as  the 
collection  point  for  contributions  (that 
is,  a  clearing  accoimt)  because  lockbox 
collection  functions  are  ministerial 
functions  as  they  involve  no  judgement. 

Audits  do  not  have  to  be  performed 
by  governmental  employees.  OMB 
Circular  A-76  (Revised)  specifically 
identifies  financial  auditing  as  an 
example  of  a  conunercial  activity. 
Because  this  function  involves  the 
gathering  of  information  rather  than  the 
determination  of  liability,  the  function 
may  be  outsourced  if  doing  so  is  not 
inconsistent  with  State  and  Federal  laws 
relating  to  procurement  of  services.  The 
basic  UC  tax  audit  function,  as  well  as 
certain  program  audit  functions  (such  as 
workload  validation)  may  be 
outsoiut:ed,  to  the  extent  they  do  not 
involve  the  exercise  of  discretion  in 
applying  governmental  authority,  but 
radier,  involve  only  the  investigation 
and  verification  of  past  actions  taken  by 
governmental  or  contract  employees. 
(See  section  5.c  of  this  directive  for 
additional  discussion.) 

Automated  data  processing  (ADP) 
functions  also  are  identified  in  OMB 
Circular  A-76  (Revised)  as  commercial 
activities  that  may  be  outsourced.  ADP 
functions  do  not  require  the  use  of 
discretion  in  applying  governmental 
authority,  nor  do  diey  impact  the 
decisions  concerning  whether  or  not  an 
individual  is  eligible  to  receive  UC. 
Therefore,  ADP  functions  may  be 
outsourced. 

In  all  cases  where  outsourcing  is 
contemplated,  safeguards  must  be  in 
place  to  ensure  that  any  confidential 
data  available  to  the  contractor  is  not 
disclosed.  Otherwise,  outsourcing 
would  not  be  appropriate,  as  it  would  be 
inconsistent  with  the  confidentiality 
requirements  of  Section  303(a)(1),  SSA. 

c.  Determinations  Concerning 
Outsourcing  Must  be  Based  on  the 
Function,  Not  the  Title  of  the  Position 
to  be  Outsourced.  The  Department 
recognizes  that  many  UC  staff  positions 
entail  the  performance  of  multiple 
functions.  A  given  UC  staff  position  may 
include  some  duties  that  must  be 
performed  by  merit-staffed 
governmental  personnel,  and  some 
duties  that  may  be  outsourced.  A 
decision  as  to  whether  it  is  permissible 
and/or  appropriate  to  outsource  an 
activity  must  be  made  by  determining 
the  function(s)  performed,  and  must  not 
be  based  on  the  title  of  the  position 
charged  with  performing  the  function(s). 
If  the  function  involves  the  application 
of  governmental  authority,  it  may  not  be 
outsourced,  even  if  the  title  of  the 
position  suggests  the  absence  of 
governmental  authority.  For  example,  as 
is  usually  the  case  for  UC  field  audits. 


determining  when  audits  are  to  be 
performed  and  decisions  made  as  a 
result  of  the  audit  (for  example,  whether 
the  employer  owes  back  taxes, 
determinations  of  coverage,  etc.)  are 
inherently  governmental  functions  that 
are  an  inte^al  part  of  the  UC  audit 
function.  Therefore,  if  auditors  have  the 
responsibility  for  making 
determinations  of  monetary  liability  or 
coverage  decisions  based  on  their  audit 
findings,  as  is  normally  the  case  with 
tax  auditors  and  in  the  various  quality 
control  programs,  the  auditors  must  be 
merit-staffed  governmental  employees 
and  not  contractors.  If  the  ministerial 
functions  can  be  separated  out  from  the 
inherently  governmental  functions,  the 
ministerial  functions  may  be 
outsoinced.  However,  a  legal 
prerequisite  still  applies,  as  explained 
in  section  5.d.2  of  this  directive,  that 
doing  so  must  not  be  less  cost  effective 
than  having  the  entire  function 
performed  by  merit-staffed 
governmental  employees. 

When  deciding  whether  to  outsource 
a  position.  States  first  should  determine 
whether  any  inherently  governmental 
functions  are  included  in  the  duties  of 
the  position.  If  inherently  governmental 
functions  are  included  in  the  duties  of 
the  position,  and  they  cannot  be 
separated  from  the  oUier  function(s)  to 
be  performed,  the  position  must  be 
filled  by  a  merit-staffed,  governmental 
employee.  If  the  inherently 
governmental  function(s)  can  be 
separated  from  the  position,  and 
performed  by  merit-staffed 
governmental  employees,  then  the  rest 
of  the  function  which  is  not  inherently 
governmental  may  be  outsourced, 
provided  all  other  requirements  for 
outsourcing  are  met.  The  Department 
will  advise  States  on  a  case-by-case 
basis  when  requested  to  do  so  or  when 
issues  are  identified  regarding  the 
outsoiut:ing  of  specific  functions  and 
positions. 

d.  Further  Limitations  on 
Outsourcing.  The  above  discussions  of 
outsoincing  relate  to  whether  a 
particular  function  may  be  outsourced. 
However,  other  factors  must  be  taken 
into  accoimt  before  outsoincing  the 
function  is  permissible.  These  factors 
relate  to  whether  a  de  facto  employer- 
employee  relationship  exists  between  a 
contractor  and  governmental  employees, 
and  whether  the  government  can 
perform  the  function  in  a  more  cost 
effective  manner  than  a  contractor. 

(1)  Functions,  even  if  commercial 
activities,  may  not  be  outsourced  if 
doing  so  would  create  an  employer- 
employee  relationship  between 
government  and  contract  employees.  As 
noted  above,  commercial  activities  may 
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be  outsourced.  However,  eveu  if  a 
function  is  deemed  to  be  a  commercial 
activity,  its  outsoiucing  is 
impermissible  if  it  creates  a  de  facto 
employer-employee  relationship 
between  government  and  contract 
employees.  A  de  facto  employer- 
employee  relationship,  where  contract 
employees  are  under  the  direction, 
supervision,  and  evaluation  of 
government  employees,  but  without 
merit  system  protections,  would 
circiunvent  the  Federal  merit  system 
requirements.  In  this  case,  the  de  facto 
employer-employee  relationship  would 
serve  to  achieve  in  a  backhanded 
manner  that  which  cotild  not  be 
achieved  otherwise:  performance  of  the 
work  by  de  facto  government  employees 
without  merit  system  protections.  This 
would  imdermine  the  very  basis  for 
requiring  merit  system  protections  in 
the  first  place,  and  is,  therefore, 
impermissible. 

Conversely,  under  no  circmnstances 
may  governmental  employees  be  under 
the  direction  and  control  of  contract 
employees.  If  governmental  employees 
are  subject  to  direction,  supervision, 
and  evaluation  by  contract  personnel, 
the  chain  of  governmental  responsibility 
to  the  public  would  be  broken.  In  this 
case,  the  contractor,  who  is  not 
accountable  to  the  public,  would  exert 
major  influence  over  the  employees, 
rather  than  government  officials  who  are 
directly  accountable  to  the  public. 

0PM  has  advised  the  Department  that 
the  existence  of  a  de  facto  employer- 
employee  relationship,  in  the  context  of 
government  contractors,  is  determined 
imder  the  Federal  conunon  law  test  (as 
opposed  to  the  State  law  tests)  for 
determining  {he  existence  of  an 
employer-employee  relationship.  The 
determination  whether  an  employer- 
employee  relationship  exists  must  be 
made  on  a  case-by-case  basis.  Federal 
regulations  defining  the  employer- 
employee  relationship  are  found  at  26 
CFR  Section  31.3306(i)-l. 

(2)  Functions,  even  if  commercial 
activities,  may  not  be  outsourced  if  they 
can  be  performed  in  a  more  cost 
effective  manner  by  the  government.  As 
noted  above.  Section  303(a)(8),  SSA, 
requires  that  a  State's  law  provide  for 
the  expenditure  of  all  moneys  received 
by  the  State  imder  Section  302,  SSA, 
"solely  for  the  purposes  and  in  the 
amounts  foimd  necessary  by  the 
Secretary  of  Labor  for  the  proper  and 
efficient  administration"  of  the  State's 
UC  law.  If  a  UC  function  can  be 
performed  more  efficiently  and  cost 
effectively  by  the  Govenunent  than  by  a 
contractor,  outsourcing  of  the  function, 
even  if  it  is  a  commercial  activity, 
would  be  inconsistent  with  Section 


303(a)(8),  SSA.  as  it  would  not 
constitute  "efficient  administration"  of 
the  State's  UC  law. 

(3)  Outsourcing  may  not  be  used  to 
circumvent  persormel  or  salary  ceilings. 
OMB  Circular  A-76  (Revised)  states  that 
the  circular  shall  not  be  used  to  justify 
the  outsourcing  of  functions  solely  to 
avoid  personnel  ceilings  or  salary 
limitations.  In  applying  this  principle  to 
the  States,  if  such  ceilings  or  limitations 
exist,  granted  funds  must  be  used  in  a 
manner  consistent  with  the  ceilings  or 
limitations  in  order  to  insure  the 
"proper  administration"  of  the  State's 
law  under  Section  303(a)(8),  SSA. 

6.  Frequently  Asked  Questions.  While 
developing  this  directive,  the 
Department  received  several  questions 
concerning  its  contents.  The  following 
Questions  and  Answers  respond  to 
questions  which  have  not  already  been 
addressed. 

Q.  States  frequently  hire  additional 
staff  to  handle  temporary  workload 
increases.  These  staff  are  let  go  when 
the  workload  decreases.  In  some  cases, 
these  staff  may  be  retirees  who  return  to 
work.  Are  these  actions  inconsistent 
with  merit-staffing? 

A.  The  Department  recognizes  that  it 
is  necessary  on  occasion  to  bring  on 
temporary  employees  to  handle 
temporary  workload  increases.  To 
ensure  that  these  temporary  employees 
are  competent  to  perform  the  tasks  for 
which  they  are  hired,  they  must  have 
been  hired  through  a  merit  system.  If  a 
retiree  was  hired  and  trained  under  a 
merit  system  in  the  first  place,  the  merit 
system  requirement  is  maintained.  No 
issue  is  created  when  these  temporary 
employees  are  laid-off  due  to  a 
workload  reduction. 

Q.  Members  of  Boards  of  Review 
which  administer  the  second  level  of 
appeals  are  not  required  to  be  merit- 
stajffed.  Why  is  this  so?  May  the  higher 
appeals  authority  be  outsourced? 

A.  The  higher  appeals  authority  may 
not  be  outsourced  as  it  performs  an 
inherently  governmental  function  that 
requires  discretion  in  applying 
Government  authority  or  the  making  of 
value  judgements  in  making  decisions 
for  the  Government.  However,  the 
Department  has  long  held  that  Boards  of 
Review  need  not  be  merit-staffed. 
Boards  exist  to  provide  an  independent 
analysis  of,  and  ensure  consistency  of, 
first-level  appeals  decisions.  Board 
members  typically  represent  both 
employer  and  employee  interests  and  as 
such  are  chosen  for  their  representation 
of  those  groups.  This  position  was 
stated  as  early  as  1963  in  Section 
0595(B),  Part  I,  of  the  Employment 
Security  Manual.  (This  section  is  now 
obsolete.) 


7.  Action  Required.  Administrators 
are  requested  to  provide  this 
information  to  the  appropriate  staff. 
States  should  take  appropriate  action  to 
assure  that  they  meet  the  requirements 
of  Federal  law  as  explained  by  this 
UIPL. 

8.  Inquiries.  Questions  concerning  the 
outsourcing  of  UC  functions  should  be 
directed  to  the  appropriate  Regional 
Office. 

9.  Attachments.  OMB  Circular  No.  A- 
76  (Revised)  and  OFPP  Policy  Letter  92- 
1. 

Note:  The  attachments,  both  of  which  have 
been  published  in  the  Federal  Register 
previously,  are  not  being  published  again. 
They  can  be  obtained  in  electronic  format  at 
the  following  URL  addresses. 

OMB  Circular  No.  A-76^http:// 

www.  whitehouse.gov/OMB/circulars/ 
a076/a076.html 

OFFP  Policy  Letter  92-1— http.// 

www.amet.gov/References/ 

■  Policy_Letters/PL92-l  .html 

(FRDoc.  01-513  Filed  1-8-01;  8:45  am) 

MUMO  COOe  4S10-30-P  ~ 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Doclwt  No.  2001-1  CARP  0STRA2] 

Adjustment  of  fUrtes  and  Terms  for  tlie 
Digital  Performance  of  Sound 
Recordings 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  negotiation  period  and 

request  for  notification. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the  6- 
month  negotiation  period  for  the 
adjustment  of  royalty  rates  and  terms  for 
the  public  performance  of  copyrighted 
soimd  recordings  by  preexisting 
subscription  services  and  preexisting 
satellite  digital  audio  radio  services.  The 
Office  is  also  requesting  those  parties 
participating  in  the  negotiations  to  so 
notify  the  Office. 

DATES:  The  6-month  negotiation  period 
commences  on  January  9,  2001. 
Notification  of  participation  in  the 
negotiation  period  is  due  by  January  31, 
2001. 

ADDRESSES:  An  original  and  five  copies 
of  notification  of  participation  in  the 
settlement  negotiations  may  be  hand 
delivered  to:  Office  of  the  General 
Coimsel,  Copyright  Office,  James 
Madison  Memorial  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
SE.,  Washington,  DC  20559-6000;  or 
mailed  to:  Copyright  Arbitration  Royalty 
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Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024. 

FOR  FURTHER  INFORMA'HON  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
.  Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  Since 
1995,  copyright  owners  of  sound 
recordings  have  enjoyed  an  exclusive 
right  to  perform  publicly  their 
copyrighted  works  by  means  of  a  digital 
audio  transmission,  subject  to  certain 
limitations.  17  U.S.C.  106(6).  Among  the 
initial  limitations  placed  on  the 
performance  of  a  sound  recording  was 
the  creation  of  a  statutory  license  for 
performances  made  by  nonexempt, 
noninteractive,  digital  subscription 
services.  17  U.S.C.  114  (1995). 

After  receipt  of  a  petition  from  the 
Recording  Industry  Association  of 
America  ("RIAA"),  the  Librarian  of 
Congress  conducted  a  CARP  proceeding 
to  establish  rates  and  terms  for  the 
statutory  license.  The  eligible 
subscription  services  that  participated 
in  that  proceeding  were  Digital  Cable 
Radio  Associates,  Digital  Music  Express, 
Inc.  and  Muzak,  L.P.  The  Librarian 
issued  a  final  determination  of  rates  and 
terms,  which  was  appealed  by  the 
RIAA.  63  FR  25394  (May  8, 1998).  The 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  affirmed  the  rates,  but 
remanded  the  matter  of  certain  payment 
terms  to  the  Library  for  further 
proceedings.  Recording  Industry  Ass'n 
of  America  v.  Librarian  of  Congress,  176 
F.3d  528  (D.C.  Cir.  1999).  The  remand 
has  yet  to  be  resolved. 

In  1998,  as  part  of  the  amendments 
made  by  the  Digital  Millennium 
Copyright  Act  ("DMCA"),  the  section 
114  statutory  license  was  expanded,  and 
a  new  schedule  for  rate  adjustment 
proceedings  was  established.  For 
subscription  services  in  existence  prior 
to  passage  of  the  DMCA  (defined  as 
"pre-existing  subscription  services"), 
and  for  satellite  digital  audio  radio 
services  in  existence  prior  to  passage  of 
the  DMCA  (defined  as  "pre-existing 
satellite  digital  audio  radio  services"), 
the  Librarian  of  Congress  is  required  to 
announce  a  6-month  negotiation  period 
in  the  first  week  of  January  2001  for 
purposes  of  promoting  settlement  of  the 
terms  and  rates  of  the  statutory  license. 
17  U.S.C.  114(f)(l)(C)(i)(II).  This  notice 
fulfills  that  requirement. 


Announcement  of  Negotiation  Period 

Pursuant  to  section  114{f)(l)(C)(i),  the 
Librarian  of  Congress  is  announcing  a  6- 
month  negotiation  period  for  the 
settlement  of  rates  and  terms  for  the 
statutory  license  for  preexisting 
subscription  services  and  preexisting 
satellite  digital  audio  radio  services.  If 
the  6-month  negotiation  period  fails  to 
yield  a  full  settlement,  interested  parties 
must  petition  the  Librarian  for  a  CARP 
proceeding  during  the  period 
commencing  on  July  1,  2001,  and 
ending  August  29,  2001.  17  U.S.C. 
114(f)(l)(C)(ii)(n). 

Request  for  Notification 

In  order  to  facilitate  productive 
settlement  discussions  diuing  the 
negotiation  period,  and  to  facilitate 
complete  settlement,  see  65  FR  10564 
(February  20,  2000),  it  is  useful  to  create 
a  list  of  parties  that  wish  to  participate 
in  the  negotiation  period.  The  list 
should  be  in  a  cenL-alized  location  and 
available  to  the  public  so  that  interested 
parties  may  identify  each  other  and 
begin  their  settlement  discussions. 
Consequently,  the  Library  is  requesting 
that  those  parties  wishing  to  participate 
in  the  6-month  negotiation  period  file 
notification  with  the  Copyright  Office 
by  January  31,  2000. 

The  list  compiled  by  the  Copyright 
Office  is  solely  for  informational 
purposes  and  is  on  a  volimtary  basis.  In 
other  words,  parties  that  wish  to 
participate  in  the  negotiation  period  are 
not  required  to  file  notification  and  may 
file  notification  with  the  Office  at  any 
time  after  the  January  31,  2001,  deadline 
up  until  the  end  of  the  negotiation 
period.  The  notification  is  not  a  Notice 
of  Intent  to  Participate  in  a  CARP 
proceeding,  because,  as  provided  in  17 
U.S.C.  114(f)(1)(B),  the  Library  caimot 
begin  a  CARP  proceeding  until 
petitioned  to  do  so  after  the  end  of  the 
negotiation  period.  If  the  Library 
receives  such  a  petition,  it  will  call  for 
Notices  of  Intent  to  Participate  at  a  later 
date. 

Dated:  January  4,  2001. 
David  O.  Carson, 

General  Counsel. 

[FR  Doc.  01-581  Filed  1-8-01;  8:45  am] 

BILUNG  COOE  1410-33-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADiMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  tor  OMB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 


action:  Notice. 


SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  piusuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  February  8,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Brooke  Dickson,  Desk 
Officer  for  NARA,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  niunber  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  October  12,  2000  (65  FR  60692  and 
60693).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accm^cy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
qualify,  utilify,  and  clarify  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Microfilm  Publication  Order 
Form. 

OMB  number:  3095-NEW. 

Agency  form  number:  NATF  Form  36. 

Type  of  review:  Regular. 

Affected  public:  Business  or  for-profit, 
nonprofit  organizations  and  institutions, 
federal,  state  and  local  government 
agencies,  and  individuals  or 
households. 

Estimated  number  of  respondents: 
5,200. 
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Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
867  hours. 

Abstract:  The  infonnation  collection 
is  prescribed  by  36  CFR  1254.72.  The 
collection  is  prepared  by  researchers 
who  cannot  visit  the  appropriate  NARA 
research  room  or  who  request  copies  of 
records  as  a  result  of  visiting  a  research 
room.  NARA  offers  limited  provisions  to 
obtain  copies  of  records  by  mail  and 
requires  requests  to  be  made  on 
prescribed  forms  for  certain  bodies  of 
records.  The  National  Archives  Trust 
Fund  (NATF)  Form  36  (8/00),  Microfilm 
Publication  Order  Form,  is  used  by 
customers/researchers  for  ordering  a 
roll,  rolls,  or  a  microfiche  of  a  microfilm 
publication. 

Dated:  December  29.  2000. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Infonnation  Services. 

[PR  Doc.  01-515  Filed  1-8-01;  8:45  am) 

BaUNQ  COOe  7S1S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-«681] 

hfrtematlonal  Uranium  (USA) 
Corporation;  Notice  of  Receipt  of 
Request  To  Process  Alternate  Feed 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Receipt  of  Request 
firom  International  Uraniimi  (USA) 
Corporation  to  Amend  Source  Material 
License  SUA-1358  to  Receive  and 
Process  Alternate  Feed  Materials;  Notice 
of  Opportimity  for  Hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  has  received,  by  letter ' 
dated  December  19,  2000,  a  request  from 
International  Uranium  (USA) 
Corporation  (lUSA),  to  amend  its  NRC 
Source  Material  License  SUA-1358,  to 
allow  its  White  Mesa  Uranium  Mill  near 
Blanding,  Utah,  to  receive  and  process 
up  to  17,750  tons  of  alternate  feed 
material  from  the  Molycorp  Site  located 
in  Mountain  Pass,  California.  The 
material  is  a  residt  of  extraction  of 
lathanides  and  other  rare  earth  minerals 
and  is  presently  being  stored  in  ponds 
as  lead  sulfide  sludge.  lUSA  and 
Molycorp  estimate  the  amoimt  of 
material  for  this  amendment  request  to 
be  up  to  17,750  tons  and  the  average 
uranium  content  of  the  material  to  be 
approximately  0.15  percent,  or  greater. 
lUSA  proposes  to  receive  and  process 


the  material  for  its  uranium  content  and 
dispose  of  the  bjrproduct  material  in  the 
mill's  tailings  cells. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  von  Till,  Fuel  Cycle  Licensing 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regidatory  Commission,  Mail 
Stop  T-8A33,  Washington,  D.C.  20555. 
Telephone:  (301)  415-6251. 
SUPPlfMENTARY  INFORMATION:  By  its 
submittal  dated  December  19,  2000, 
lUSA  requested  that  the  NRC  amend 
Materials  License  SUA-1358  to  allow 
the  receipt  and  processing  of  material 
other  than  natural  uranium  ore  (i.e., 
alternate  feed  material)  at  its  White 
Mesa  uranium  mill  located  near 
Blanding,  Utah.  These  materials  would 
be  used  as  an  "alternate  feed  material" 
(i.e.,  matter  that  is  processed  in  the  mill 
to  remove  the  uranium  but  which  is 
different  from  natural  uranium  ores,  the 
normal  feed  material). 

Since  1951,  Molycorp  has  operated  a 
surface  mining  and  milling  operation  for 
the  recovery  and  chemical  separation  of 
lanthanides  and  other  rare  earth  metals 
from  bastnasite  ores.  From  1965  through 
1984,  Molycorp  constructed  and 
operated  three  lead  sulfide  ponds  for  the 
evaporation  of  lead  sulfides  from  the 
clarifier/thickener  operation.  The  lead 
sulfide  sludge  contains  uranium,  which 
is  also  precipitated  in  the  thickener.  The 
ponds  were  taken  out  of  service  in  1984, 
and  in  1997  Molycorp  drafted  a  Closure 
Plan  for  the  decommissioning  of  the 
ponds  which  required  the  removal  and 
off-site  disposal  or  recovery  of  the  lead 
sulfide  sludge  contained  in  the  ponds. 
This  amendment  request  seeks 
authorization  to  process  the  lead  sulfide 
sludges  for  their  uranium  content.  lUSA 
has  determined  that  the  material  does 
not  contain  listed  hazardous  waste  as 
defined  in  the  Resource  Recovery  and 
Conservation  Act,  as  amended,  42 
U.S.C.  Section  6901-6991.  lUSA 
proposes  to  temporarily  store  the 
material  on  the  existing  storage  pad 
imtil  a  sufficient  quantity  of  material  is 
available  to  begin  processing.  lUSA  will 
utilize  water  sprays,  as  required,  to 
minimize  dusting  during  dumping 
activities.  The  material  will  be 
processed  utilizing  an  acid  leach,  in 
existing  mill  equipment,  to  dissolve  the 
uranium.  The  solution  will  then  be 
advanced  through  the  mill  circuitry 
with  no  significant  physical 
modifications. 

The  material  will  be  ship{>ed  using 
exclusive-use  trucks  from  the  Mountain 
Pass  facility  to  the  mill  in  lined, 
covered,  aluminum  end-dump  trailers. 
Molycorp  estimates  that  it  will  ship 


approximately  60-70  trucks  per  week 
for  an  estimated  period  of  60  to  90  days. 
The  transportation  route  as  proposed, 
will  follow  route  1-15  and  1-70  to  U.S. 
Highway  191  at  Crescent  Junction,  Utah 
and  through  Highway  191  south  to  the 
mill. 

This  application  will  be  reviewed 
using  NRC  formal  guidance,  "Interim 
Guidance  on  the  Use  of  Uraniimi  Mill 
Feed  Material  Other  Than  Natural  Ores" 
provided  in  the  NRC  Regulatory  Issue 
Siunmary  2000-23  (November  30, 
2000).  The  NRC  has  approved  similar 
amendment  requests  in  the  past  for 
separate  alternate  feed  material  imder 
this  license. 

The  amendment  application  is 
available  for  public  inspection  and 
copying  at  the  NRC  Public  Document 
Room,  in  the  Gelman  Building,  2120  L 
Street  N.W.,  Washington  D.C.  20555. 

Notice  of  Opportunity  for  Hearing 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(d),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  International 
Uranium  (USA)  Corporation, 
Independence  Plaza,  Suite  950, 1050 
Seventeenth  Street,  Denver,  Colorado 
80265;  Attention:  Michelle  Rehmann; 
and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
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2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circvmistances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  otthe  public 
may  provide  comments  on  the  subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  Michael  T^Lesar.  Acting 
Chief,  Rules  Review  and  Directives 
Branch,  Division  of  Administration 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  Gillen, 

Acting  Chief,  Fuel  Cycle  Licensing  Branch, 
Division  of  Fuel  Cycle  Safety  Sr  Safeguards, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  01-601  Filed  1-8-01;  8:45  am] 
BHJJNG  COOE  rsao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Reactor  Oversight  Process  Initial 
Implementation  Evaluation  Panel; 
Meeting  Notice 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.,  94-463,  Stat.  770-776)  the  U.S. 
Nuclear  Regulatory  Conunission  (NRC), 
on  October  2,  2000,  announced  the 
establishment  of  the  Reactor  Oversight 
Process  Initial  Implementation 
Evaluation  Panel  (HEP).  The  HEP 
functions  as  a  cross-disciplinary 
oversight  group  to  independently 
monitor  and  evaluate  the  results  of  the 
first  year  of  implementation  of  the 
Reactor  Oversight  Process  (ROP).  A 
Charter  governing  the  IIEP  functions  as 
a  Federal  Advisory  Committee  was  filed 
with  Congress  on  October  17,  2000,  after 
consultation  with  the  Committee 
Management  Secretariat,  General 


Services  Administration.  The  IIEP  will 
hold  its  third  meeting  on  January  22-23, 
2001 ,  at  the  Four  Points  by  Sheraton 
Bethesda  Hotel.  The  Four  Points  by 
Sheraton  Bethesda  Hotel  is  located  at 
8400  Wisconsin  Avenue,  Bethesda, 
Maryland  20814  and  can  be  contacted  at 
(301)654-1000.  The  meeting  will  take 
place  in  the  Hotel's  Ambassador  n 
Conference  Room. 

The  HEP  meeting  participants  are 
listed  below  along  with  their  affiliation: 
A.  Randolph  Blough — U.S.  Nuclear 

Regulatory  Commission 
R.  William  Borchardt— U.S.  Nuclear 

Regulatory  Commission 
Kenneth  Brockman — U.S.  Nuclear 

Regulatory  Commission 
Mary  Ferdig — Ph.  D.  Candidate, 

Organization  Development  Program, 

Benedictine  University;  Ferdig  Inc. 

Organizational  Research  and 

Development 
Steve  Floyd — Nuclear  Energy  Institute 
David  Garchow— PSEG  Nuclear  LLC 
Richard  Hill — Southern  Nuclear 

Operating  Company 
Rod  Krich-— Commonwealth  Edison 

Company 
Robert  Laurie — California  Energy 

Commission 
James  Moorman,  III — U.S.  Nuclear 

Regulatory  Commission 
Loren  Plisco — U.S.  Nuclear  Regulatory 

Commission 
Steven  Reynolds — ^U.S.  Nuclear 

Regulatory  Commission 
A.  Edward  Scherer — Southern 

California  Edison  Company 
James  Setser — Georgia  Department  of 

Natural  Resources 
Raymond  Shadis — New  England 

Coalition  on  Nuclear  Pollution 
James  Trapp — ^U.S.  Nuclear  Regulatory 

Commission 

A  tentative  agenda  of  the  meeting  is 
outlined  as  follows: 

January  22,  2001  Meeting 

8:00  am    Introduction/Meeting  Objectives 
and  Goals/Review  of  Meeting  Minutes  from 
December  11-12,  2000  Meeting 

8:30  am    Initial  Prioritization  of  Issues 
Identified  Through  the  Panel 

12:00  pm    Lunch 

1 :00  pm    Presentation  by  NRC  Staff  on  (1 ) 
Reactor  Oversight  Process  Self-Assessment 
Data  and  Insights,  (2)  Current  Reactor 
Oversight  Process  Initiatives  and  Status, 
and  (3)  Status  of  Recommendations  and 
Issues  Identified  in  the  Pilot  Program 
Evaluation  Panel  Report  and  Commission 
Staff  Requirements  Memorandum 

5:00  pm    Adjourn 

January  23,  2001  Meeting 

8:00  am    Recap  of  Previous  Day's  Meeting/ 

Meeting  Objectives  and  Goals 
8:30  am    Presentation  of  Stakeholder  Issues/ 

Views  (Invited  parties) 


12:00  pm    Lunch 

1:00  pro    Initial  Prioritization  of  Issues 

Identified  Through  the  Panel  (continued) 
3:00  pm    Agenda  Planning  Session  4:00  pm 

Public  Comments  /  General  Discussion 
5:00  pm    Adjourn 

Meetings  of  the  IIEP  are  open  to  the 
members  of  the  public.  Oral  or  written 
views  may  be  presented  by  the  members 
of  the  public,  including  members  of  the 
nuclear  industry.  Persons  desiring  to 
make  oral  statements  should  notify  Mr. 
Loren  R.  Plisco  (Telephone  404/562- 
4501 ,  e-mail  LRP@nrc.gov)  or  Mr.  John 
D.  Monninger  (Telephone  301/415- 
3495,  e-mail  JDM@nrc.gov)  five  days 
prior  to  the  meeting  date,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
will  be  permitted  during  this  meeting. 

Fiulher  information  regarding  topics 
of  discussion;  whether  the  meeting  has 
been  canceled,  rescheduled,  or 
relocated;  and  the  Panel  Chairman's 
ruling  regarding  requests  to  present  oral 
statements  and  time  allotted,  may  be 
obtained  by  contacting  Mr.  Loren  R. 
Plisco  or  Mr.  John  D.  Monninger 
between  8:00  a.m.  and  4:30  p.m.  EST. 

IIEP  meeting  transcripts  and  meeting 
reports  will  be  available  bom  the 
Commission's  Public  Document  Room. 
Transcripts  will  be  placed  on  the 
agency's  web  page. 

Dated:  January  3.  2001. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-598  Filed  1-8-01;  8:45  ami 

8<LUNQ  COOE  7S90-01-(> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Thermai-Hydraulic  Phenomena: 
Revised 

A  meeting  of  the  ACRS  Subcommittee 
on  Thermal-Hydraulic  Phenomena  is 
scheduled  to  be  held  on  January  16-17, 
2001,  8:30  a.m..  Room  T-2B1,  11545     . 
Rockville  Pike,  Rockville,  Maryland. 
The  meeting  agenda  has  been  revised  so 
that  portions  of  the  January  16,  2001 
session  will  be  closed  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4)  pertinent  to  the  Electric 
Power  Research  Institute  (EPRI).  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  December  28,  2000 
(65  FR  82410).  All  other  items 
pertaining  to  this  meeting  remains  the 
same  as  previously  published. 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  cognizant  ACRS  staff 
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engineer,  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 

Dated:  Janaury  3,  2001. 

James  E.  Lyons, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  01-597  Filed  1-8-01;  8:45  am) 

BRJJNGCOOE  7990-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOUNNG  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  January  8, 15,  22,  29, 

Februarys.  12,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  8,  2001 

Tuesday,  January  9,  2001 

9:30  a.m. 
Briefing  on  EEO  Program  (Public 
Mee^ag)  (Contact:  Irene  Little,  301- 
415-7380) 

Wednesday.  January  10,  2001 

9:25  a.m. 

Affirmation  Session  (Public  Meeting)  (if 

needed) 

9:30  a.m. 

Briefing  on  Status  of  Nuclear  Materials 

Safety  (Public  Meeting)  (Contact: 

Claudia  Seelig,  301^15-7243) 

This  meeting  will  be  webcast  live  at 
the  Web  address:  www.nTC.gov/ 
Uve.html. 

Week  of  January  15,  2001— Tentative 

Tuesday,  January  1 7,  2001 

9:25  a.m. 

Affirmation  Session  (Public  Meeting]  (If 

needed) 

9:30  a.m. 

Briefing  on  Status  of  Nuclear  Reactor 

Safety  (Public  Meeting)  (Contact:  Mike 

Case,  301-415-1134) 

This  meeting  will  be  webcast  live  at 
the  Web  address:  www.nrc.gov/ 
Uve.html. 

Week  of  January  22.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  22,  2001. 

Week  of  January  29, 2001— Tentative 

Tuesday,  January  30,  2001 

9:30  a.m. 

Briefing  on  Status  of  Nuclear  Waste 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301-415-7243) 


This  meeting  will  be  webcast  live  at 
the  Website  address:  www.nTC.gov/ 
Uve.html. 

Wednesday,  January  31, 2001 

9:25  a.m. 

Affirmation  Session  (Public  Meeting)  (If 
needed) 

9:30  a.m. 

Briefing  on  Status  of  OOO  Programs, 
Performance,  and  Plans  (Public 
Meeting)  (Contact:  Donnie  Grimsley, 
301-415-8702) 

This  meeting  will  be  webcast  live  at 
the  Website  address:  www.nTC.gov/ 
Uve.html. 

Thursday,  February  1,  2001 

9:30  a.m. 

Briefing  on  Status  of  CX^FO  Programs, 
Performance  and  Plans  (Public  Meeting) 
(Contact:  Lars  Solander,  301-415-6080) 

This  meeting  will  be  webcast  live  at 
the  Website  address:  www.nrc.gov/ 
Uve.html. 

Week  ofFthntaj  5,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  5,  2001. 

Week  of  Feluiiary  12,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  12,  2001. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  Louis  Gamberoni,  (301)  415- 
1651. 

The  NRC  Commission  Meeting 
Schediile  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Washington,  DC 
20555  (301-415-1969).  hi  addition, 
distribution  of  this  meeting  notice  over 
the  Internet  system  is  available.  If  you 
sie  interested  in  receiving  this 
Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  dkw€inrc.gov. 

Dated:  January  4.  2001. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  01-669  Filed  1-5-01;  12:32  pm) 

BILUNO  COOC  79MM>1-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

Corporation  (OPIC). 

ACTION:  Request  for  commenta. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  October  24.  2000,  in  65  FR 
#0206,  p.  63640,  at  which  time  a  60- 
calend^  day  comment  period  was 
announced.  This  comment  period  ended 
December  26,  2000.  No  comments  were 
received  in  response  to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received 
within  30  calendar  days  of  this  Notice. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer: 
Carol  Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  NW.,  Washington, 
DC  20527; 202/336-8563. 

OMB  Reviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503,  202/395- 
3897. 

Summary  of  Form  Under  Review 

Type  of  Request:  New  information 
collection. 

Title:  Political  Risk  Insurance  Survey. 

Form  Number:  OPIC  233. 

Frequency  of  Use:  Once  per  client. 

Type  of  Respondents:  Individual 
business  officer  representatives  of 
business  institutions. 
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Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  1  hour  per  client. 

Number  of  Responses:  480. 

Federal  Cost:  $0. 

Authority  for  Information  Collection: 
Section  234A,  of  the  Foreign  Assistance 
Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  OPIC  is 
sponsoring  a  survey  to  identify  trends 
relating  to  its  clients'  experiences  with 
political  risk  in  emerging  markets.  The 
survey  results  will  not  only  help  OPIC 
identify  new  products  and  opportimities 
to  fulfill  its  mandate  to  insure 
investments  overseas  against  a  broad 
range  of  political  risks,  but  will  also 
provide  valuable  information  to  the 
political  risk  insurance  industry, 
thereby  helping  the  industry  to  enhance 
ita  programs. 

January  3,  2001. 
RumuSarkar, 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

(FR  Doc.  01-544  Filed  1-8-01  8:45  am] 
BHXMQCOOE  3210-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Interchange  Financial 
Services  Corporation,  Common  Stock, 
No  Par  Value)  File  No.  1-10518 

January  3,  2001. 

Interchange  Financial  Services 
Corporation,  a  New  Jersey  corporation 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
12d2-2(d)  thereunder,^  to  withdraw  its 
Common  Stock,  no  par  value 
("Security"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"). 

The  Company  has  stated  that  the 
Security  has  been  approved  for 
quotation  on  the  National  Market  of  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq 
National  Market"),  effective  at  the 
opening  of  business  on  Wednesday, 
January  17,  2001.  The  Company  made 
the  decision  to  transfer  the  trading  of  its 
Seciuity  from  the  Amex  to  the  Nasdaq 
National  Market  based  on  its  evaluation 
of  the  comparative  marketing 
advantages  and  financial  incentives 


available  to  investment  companies 
quoted  through  the  dealer  network  of 
the  Nasdaq  National  Market. 

The  Company  has  stated  in  its 
application  that  it  has  complied  with 
the  rules  of  the  Amex  governing  the 
withdrawal  of  an  issue  from  listing  and 
registration.  The  Company's  application 
relates  solely  to  the  withdrawal  of  the 
Security  from  listing  on  the  Amex  and 
registration  under  section  12(b)  of  the 
Act,3  and  shall  have  no  effect  upon  the 
approval  of  its  application  for  quotation 
of  the  Security  on  the  Nasdaq  National 
Market  or  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  January  25,  2001,  submit  by  letter 
to  the  Secret£uy  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  01-542  Filed  1-8-01;  8:45  am] 

BILUNG  CODE  WnO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sxmshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  8,  2001. 

An  open  meeting  will  be  held  on 
Wednesday,  January  10,  2001,  at  2:30 
p.m.  in  Room  1C30,  the  William  O. 
Douglas  Room,  and  a  closed  meeting 
will  be  held  on  Thursday,  January  11, 
2001,  at  11:00  a.m. 

Commissioner  Carey,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

The  subject  matters  of  the  open 
meeting  will  be: 

(1)  The  Commission  will  consider 
approving  a  proposed  rule  change  by 


the  National  Association  of  Securities 
Dealers,  Inc.  to  establish  the  Nasdaq 
Order  Display  Facility  and  the  Order 
Collector  Facility  and  to  modify  ita 
primary  trading  platform,  the  Nasdaq 
National  Market  System,  collectively 
referred  to  as  the  SuperMontage 
proposal. 

For  further  information  contact: 
Jennifer  Colihan,  Division  of  Market 
Regulation  at  (202)  942-0735. 

(2)  The  Commission  will  consider 
proposing  new  Exchange  Act  Rule  19b- 
6,  which  would  replace  current 
Exchange  Act  Rule  19b— 4.  Proposed 
Rule  19b-6  would  streamline  the  self- 
regulatory  organization  rule  filing 
process. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  Patton,  Division  of  Market 
Regulation  at  (202)  942-0753. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552(c)(4).  (8),  (9)(A)  and  (10)  and 
17  CFR  200.402(a)(4),  (8),  (9)(A)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matters  of  the  closed 
meeting  will  be: 

Institution  and  settlement  of 
injimctive  actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and  opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  4.  2001^ 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  01-614  Filed  1-4-01;  8:45  am] 

BILUNG  COOE  S010-01-M 


>  15  U.S.C.  78J(d). 

2  17CFR240.12d2-2(d). 


'15  U.S.C.  781(b). 
« 15  U.S.C.  787(g). 
M7CFR200.30-3(b)(1). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-43789;  RIe  No.  SR-CBOE- 
00-^1] 

Self-Regulatory  Organlzationa;  Notice 
of  Rling  of  Propoaed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  To  Amend  Its  Rule  Governing  the 
Operation  of  Its  Firm  Quote  Rule  To 
Permit  Split-Price  Executions 

January  2.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  August 
18,  2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
field  with  the  Seciuities  and  Exchange 
Commission  ("Conunission")  the 
proposed  new  rule  as  described  in  Items 
I,  n,  and  in  below,  which  Items  have 
been  prepared  by  the  Exchange.The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rule  governing  the  operation  of  its  Firm 
Quote  Rule  to  permit  split-price 
executions.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized,  and  proposed 
deletions  are  in  brackets. 


Rule  8.51     Trading  Crowd  Firm 
Disseminated  Market  Quotes 

(a)  The  classes  and  series  which  shall 
be  subject  to  the  requirements  of  this 
rule  will  be  determined  at  the  discretion 
of  the  appropriate  Market  Performance 
Committee  ("MPC"). 

(1)  Only  non-broker  dealer  customer 
orders  shall  be  entitled  to  an  execution 
pursuant  to  the  provisions  of  this 
paragraph  (a).  For  the  purposes  of  this 
Rule,  the  term  broker-dealer  includes 
foreign  broker-dealers  as  defined  in  Rule 
1.1  (xx). 

(2)  The  firm  quote  requirement  shall 
be  no  less  than  the  RAES  contract  limit 
applicable  to  that  class  of  options. 
However,  the  appropriate  Floor 
Procedure  committee,  in  its  discretion, 
may  establish  a  different  firm  quote 
requirement  for  a  particular  class  of 
options  that  is  no  less  than  the  RAES 
contract  limit  and  no  more  than  50 
contracts.  For  classes  or  series  that  are 
not  traded  on  RAES,  the  appropriate 
Floor  Procedure  Committee  may 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19t>-4. 


establish  a  firm  quote  requirement  of 
between  10  and  50  contracts.  The  firm 
quote  requirement  applies  at  all  times 
other  than  during  rotation,  unless  there 
is  a  contrary  Floor  Official  ruling 
pursuant  to  subparagraph  (3)  of  this 
paragraph  (a).  Except  as  provided  in 
sub-paragraph  (3)  below  with  respect  to 
the  price  at  which  an  order  must  be 
executed,  the  firm  quote  requirement 
obligates  a  trading  crowd  to  sell  (buy)  at 
lease  the  established  number  of 
contracts  at  the  offer  (bid)  which  is 
displayed  when  a  buy  (sell)  order 
reaches  the  trading  station  where  the 
particular  option  class  is  located  for 
trading.  The  Exchange  may  establish  a 
higher  firm  quote  requirement,  of  up  to 
100  contracts,  for  the  trading  crowd  for 
options  on  the  Dow  Jones  Industrial 
Average.  Except  in  the  case  of  rerouted 
RAES  orders  that  are  eligible  for  the 
RAES  kickout  price  in  accordance  with 
Interpretation  .04  to  Rule  6.8,  an  order 
ordinarily  will  be  deemed  to  reach  the 
trading  station  when  a  Floor  Broker 
represents  the  order  in  open  outcry  at 
the  trading  station. 

(3)(A)  It  is  possible  that  the  prevailing 
market  bid  or  offer  may  be  equal  to  the 
best  bid  or  offer  on  the  Exchange's  book. 
In  those  instances,  and  in  the  event  the 
order  in  the  book  is  for  a  smaller 
number  of  contracts  than  the 
represented  order,  the  balance  of  the 
represented  order  must  be  executed  at 
no  worse  than  the  same  price  at  which 
the  iiutial  portion  of  the  order  was 
executed  up  to  an  amount  prescribed  by 
the  appropriate  Market  Performance 
Committee  on  a  class-by-class  basis  (the 
"Book  Price  Commitment  Quantity' ) 
Any  portion  of  the  order  remaining  to  be 
executed  after  the  trading  crowd  has 
executed  the  Book  Price  Commitment 
Quantity  at  the  disseminated  best  bid  or 
offer  will  be  required  to  be  executed  at 
least  at  (i)  the  price  of  any  other  order(s) 
in  the  book  that  then  constitutes  the 
new  prevailing  market  bid  or  offer  for 
the  quantity  of  such  order(s);  or  (ii)  the 
market-maker  disseminated  price  if  that 
price  constitutes  the  new  prevailing 
market  bid  or  offer  (after  the  booked 
orderis)  has  been  traded)  for  the  entire 
remainder  of  the  order.  So  long  as  an 
order  in  the  book  constitutes  the  new 
prevailing  market  bid  or  offer,  any 
remaining  balance  of  the  order  will  be 
handled  in  accordance  with  (i)  or  (ii)  of 
this  paragraph,  in  such  order. 

(B)  The  market-maker  disseminated 
price  is  the  displayed  price  which 
reflects  either  the  price  established  by 
(1)  the  Exchange's  Autoquote  system;  (2) 
another  quoting  system  operated  by  a 
trading  crowd  market-maker,  including 
the  Designated  Primary  Market-Maker; 


or  (3)  a  verbalized  quote  by  a  member 
of  the  trading  crowd. 

(C)  Generally,  the  Book  Price 
Commitment  Quantity  for  a  particular 
option  class  will  be  equal  to  the  Book 
Price  Commitment  Quantity  established 
pursuant  to  paragraph  (b)  of  Rule  6.8. 
However,  the  appropriate  Market 
Performance  Committee  may  determine 
to  establish  a  different  Book  Price 
Commitment  Quantity  for  any  particular 
option  class. 

[(3)]  (4)  When  orders  for  the  same 
class  (whether  for  the  same  series  or 
different  series)  fi'om  the  same 
beneficial  owner  are  represented  at  the 
trading  station  at  approximately  the 
same  time,  then  only  the  first  of  such 
orders  that  cumulatively  equal  or  add 
up  to  less  than  the  firm  quote 
requirement  shall  be  entitled  to  an 
execution  pursuant  to  paragraph  (a)(2) 
above. 

[(4)1  (5)  On  a  case  by  case  basis,  any 
two  Floor  Officials  may  grant 
exemptions  to  or  suspend  the  provisions 
of  this  paragraph  (a)  for  either  a  class  or 
series  within  a  class  if,  in  their 
determination,  to  do  so  is  in  the  interest 
of  a  fair  and  orderly  market. 
Additionally,  any  two  Floor  Officials 
may  determine  that  an  exemption  to 
Rule  8.51(a)  is  warranted,  on  a  case  by 
case  basis,  upon  their  determination 
that  an  obvious  error  occurred  in  the 
posting  of  the  disseminated  market 
quote. 

[{5)1  [6)  The  senior  person  then  in 
charge  of  the  Exchange's  Control  Room 
shall  have  the  authority  to  suspend  the 
firm  quote  requirements  of  this 
paragraph  (a)  with  respect  to  a  class  of 
options  if  a  system  malfunction  or  other 
.  circumstance  impairs  the  Exchange's 
ability  to  disseminate  or  update  market 
quotes  in  a  timely  and  acciu^te  maimer. 
After  exercising  such  authority,  that 
senior  person  shall  immediately  seek 
approval  by  two  Floor  Officials,  who 
may  confinn  or  overrule  the  decision.  If 
this  authority  is  invoked,  the  Exchange's 
Control  Room  will  disseminate  a 
message  notiiying  the  public  that  the 
displayed  quotes  are  not  firm  because  of 
a  data  dissemination  problem.  Once  the 
problem  has  been  corrected  and  the 
market  quotes  have  been  updated,  the 
suspension  of  the  firm  quote 
requirements  of  paragraph  (a),  shall  be 
lifted  by  either  the  senior  person  then  in 
charge  of  the  Exchange's  Control  Room, 
or  by  two  Floor  Officials. 

(b)  With  respect  to  orders  (or  portions 
of  orders)  at  the  displayed  offer  (bid), 
that  are  not  entitled  to  an  execution 
piu^uant  to  the  provisions  of  paragraph 
(a),  the  trading  crowd  is  required  to 
either. 
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(1)  sell  (buy)  the  number  of  contracts 
specified  in  the  order  pursuant  to  the 
rules  of  execution  described  in 
paragraph  (a)  (2)  and  (3);  or 

•  (2)  change  the  displayed  offer  (bid)  to 
reflect  that  the  previously  displayed 
offer  (bid)  is  no  longer  available. 

*  *  *Interpretations  and  Policies 

.01  With  respect  to  subsection  (a)  of 
this  Rule,  if  the  disseminated  bid  (offer) 
is  on  behalf  of  an  order  represented  by 
a  Floor  Broker,  DPM,  or  OBO  and  is  for 
less  than  the  firm  quote  requirement 
applicable  for  that  class  of  options,  the 
trading  crowd  is  obligated  to  buy  or  sell 
the  necessary  number  of  contracts 
needed  to  make  the  disseminated  quote 
firm  for  the  firm  quote  requirement  for 
that  class  of  options. 

.02-.08  No  change. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Background.  The  Exchange  recently 
filed  a  proposed  rule  change  that 
provides  that,  under  certain 
circumstances,  an  order  that  is  routed  to 
the  Exchange's  Retail  Automatic 
Execution  System  ("RAES")  may  be 
executed  at  more  than  one  price.  ^ 
Specifically,  the  Exchange  proposed 
that  RAES  orders  utilizing  the 
Exchange's  Automated  Book  Priority 
("ABP")  system  are  executed  against  the 
book  price  up  to  the  applicable  book 
volume  or  a  larger  amount  as  pre- 
determined by  the  appropriate  Floor 
Procedure  Committee  ("FPC")  for  the 
subject  option  class.*  The  balance 


would  be  (i)  routed  to  the  Public  Access 
Routing  terminal  ("PAR")  if  Autoquote 
is  not  in  effect  for  that  series;  (ii) 
assigned  to  participating  market-makers 
at  the  Autoquote  price  if  Autoquote 
constitutes  the  new  best  bid  or  offer;  or 
(iii)  executed  against  an  order  in  the 
book  if  such  order  constitutes  the  new 
best  bid  or  offer  with  the  balance  of  the 
RAES  order  being  assigned  to 
participating  market-makers  at  the  new 
book  price  up  to  the  Book  Price 
Commitment  Quantity. 

b.  Proposed  Change.  RAES  essentially 
provides  an  automated  version  of  the 
firm  quote  process  and  the  same  logic 
which  suggests  there  should  be  split 
price  executions  on  RAES  in  certain 
circumstances  applies  equally  to  the 
firm  quote  process  for  orders 
represented  in  open  outcry. 
Consequently,  the  Exchange  is  now 
proposing  to  make  a  similar  change  to 
the  Firm  Quote  Rule. 

Specifically,  in  those  instances  where 
the  Exchange's  book  constitutes  the 
prevailing  market  bid  (offer)  and  a 
marketable  sell  (buy)  order  is 
represented  in  open  outcry,  the 
represisnted  order  would  be  executed  at 
the  book  price  in  an  amount  equal  to  the 
amoimt  of  the  booked  order  establishing 
the  best  bid  (offer).  However,  in  the 
event  the  order  in  the  book  is  for  a 
smaller  number  of  contracts  than  the 
represented  order,  the  balance  of  the 
represented  order  must  be  executed  at 
no  worse  than  the  same  price  at  which 
the  initial  portion  of  the  order  was 
executed  up  to  an  amoimt  prescribed  by 
the  appropriate  Market  Performance 
Committee  on  a  class-by-class  basis  (the 
"Book  Price  Commitment  Quantity"). 
Any  portion  of  the  order  remaining  to  be 
executed  after  the  trading  crowd  has 
executed  the  Book  Price  Commitment 
Quantity  at  the  disseminated  best  bid  or 
offer  will  be  required  to  be  executed  at 
least  at  (i)  the  price  of  any  other  order(s) 
in  the  book  that  then  equals  or 
represents  the  prevailing  market  bid  or 
offer  for  the  quantity  of  such  order;  or 
(ii)  the  market-maker  disseminated 
price  5  if  that  price  represents  the 
prevailing  market  bid  or  offer  (after  the 
booked  order(s)  has  been  traded)  for  the 
entire  remainder  of  the  order.  So  long  as 


'  See  Securities  Exchange  Act  Release  No.  43430 
(October  11.  2000),  65  FR  62776  (October  19,  2000) 
(SR-CBOE-00-21). 

*  That  pTe-determined  contract  amount,  to  be 
called  the  "Book  Price  Commitment  Quantity," 
would  be  determined  by  the  FPC,  and  could  set 
from  zero  contracts  up  to  the  maximum  RAES 
eligible  order  size  for  that  option  class.  Thus,  if  the 
book  contains  an  order  for  one  contract  that 


represents  the  best  bid,  and  the  Book  Price 
Commitment  Quantity  is  set  to  40,  an  incoming 
market  order  to  sell  50  contracts  would  execute 
against  the  book  for  one  contract  and  execute 
against  the  trading  crowd  for  39  contracts  on  RAES 
at  the  book  price. 

'  The  market-maker  disseminated  price  is  the 
displayed  price  which  reflects  either  the  price 
established  by  (1)  the  Exchange's  Autoquote  system; 
(2)  another  quoting  system  operated  by  a  trading 
crowd  market-maker,  including  the  IDesignated 
Primary  Market-Maker;  or  (3)  a  verbalized  quote  by 
a  member  of  the  trading  crowd. 


an  order  in  the  book  equals  or 
represents  the  next  prevailing  market 
bid  or  offer,  any  remaining  balance  of 
the  order  will  be  handled  in  accordance 
with  (i)  or  (ii)  of  this  paragraph,  in  such 
order. 

"fhe  following  example  illustrates  the 
application  of  the  proposed  rule:  The 
Book  Price  Commitment  Quantity  is  set 
at  10  contracts;  there  ae  two  sell  orders 
resident  in  the  book  priced  a  2"/ie  and 
2V8  respectively — the  first  is  for  one 
contract  and  the  second  is  for  5 
contracts;  the  crowd's  Autoquote  market 
is  2  V2-2V4;  and  the  best  bid/offer  on  the 
Exchange  is  2V2-2"/ie  (assume  no  other 
market  center  has  a  better  bid/offer);  A 
market  order  to  buy  50  contracts  is 
represented  in  the  trading  crowd.  The 
crowd's  obligation  with  respect  to  this 
order  would  be  as  follows: 

•  Ten  contracts  must  be  executed  at 
no  worse  than  2"/ie; 

•  The  new  best  bid/offer  is  2^/2-2%: 

•  Ten  contracts  must  be  executed  at 
no  worse  than  2%; 

•  The  new  best  bid/offer  is  2»/i-23/4; 

•  The  remaining  30  contracts  must  be 
executed  at  no  worse  than  3^4. 

c.  BooJc  Indicator.  When  the  best  bid 
or  offer  on  the  Exchange's  book 
constitutes  the  best  bid  or  offer  on  the 
Exchange  (i.e.,  it  is  establishing  the  best 
bid  or  offer  and  not  merely  matching  the 
market-maker  bid  or  offer)  and  is  for  a 
size  less  than  the  RAES  order  eligibility 
size  for  that  class,  such  fact  shall  be 
denoted  in  the  Exchange's  disseminated 
quote  by  a  "Book  Indicator." 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  in  general,  and  in 
particular,  with  Section  6(b)(5)  of  the 
Act,^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


•15  U.S.C.  78fn)). 
'  15  U.S.C.  78f(b)(5). 
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m.  Date  of  Effsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishers  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  IX:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-41  and  should  be 
submitted  by  January  30,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-540  Filed  1-8-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaf  No.  34-43787;  File  No.  SR-CHX- 
00-28] 

Self-Regulatory  Organizations;  The 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Pro|>osed  Rule 
Change  Relating  to  Automatic 
Execution  of  Agency  Limit  Orders  for 
Dual  Trading  System  Issues 

January  2,  2001. 

I.  Introduction 

On  September  14,  2000,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Sectirities 
and  Exchange  Commission 
("Commission"),  ptirsuant  to  Section 
19(b)(1)  of  the  Sectuities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  automatic  execution  of 
agency  limit  orders  for  dual  trading 
system  issues.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  November  16, 
2000.3  jliQ  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  nile  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
CHX  Rule  37(bK6)  under  Article  XX 
relating  to  the  automatic  execution  of 
agency  limit  orders  for  dual  trading 
system  issues  in  the  event  of  a  trade- 
through.  Under  the  proposal,  a 
specialist  would  be  allowed  to  elect,  on 
an  issue-by-issue  basis,  to  either 
manually  or  automatically  execute  limit 
orders  when  a  trade-through  occtirs  in 
the  primary  market.  The  current  nile 
provides  that  agency  limit  orders  (that 
are  not  marketable  when  entered  into 
the  Exchange's  MAX  automatic 
execution  system)  will  automatically  be 
filled  at  the  limit  price  when  there  is  a 
price  penetration  of  the  limit  price  in 
the  primary  market  for  the  subfect 
secxuity  or  securities.  Under  the 
proposal,  automatic  execution  of  such 
limit  orders  will  no  longer  be  required. 
A  CHX  specialist  may  elect  to  provide 
for  automatic  execution  of  agency  limit 
orders  at  the  limit  price  when  there  is 
a  price  penetration  of  the  limit  price  in 
the  primary  market  for  the  subject 
secvuity  or  securities.  The  obligation  to 
fill  the  order  at  the  limit  price  remains 
the  same,  whether  executed  manually  or 
automatically.  The  Exchange  believes 
that  the  proposed  amendment 


•  17  CFR  200.30-3(AXl2). 


'  15  U.S.C.  78s(bMl). 
2  17  CFR  240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  43530 
(November  7,  2000),  65  FR  69355. 


reasonably  anticipates  the  impact  that 
the  decimal  pricing  environment  will 
have  on  the  national  market  system, 
where  the  niunber  of  small  orders 
executed  at  multiple  price  levels  may 
increase  the  number  of  inadvertent 
trade-throughs  that  could  otherwise  lead 
to  imwarranted  automatic  executions  of 
large  orders  in  a  CHX  specialist's  limit 
order  book,  exposing  the  specialist  to 
increased  liability  in  a  decimal  pricing 
environment. 

m.  Discussion 

The  Commission  has  reviewed 
carefully  the  CHX's  proposed  rule 
change  and  finds,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,'*  and  with  the 
requirements  of  Section  6(b).*  In 
particular,  the  Commission  finds  the 
proposal  is  consistent  with  Section 
6(b)(5)  B  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  the  proposal  is  reasonably 
designed  to  guard  against  the  possible 
situation  where  the  number  of  small 
orders  executed  on  the  Exchange  at 
multiple  price  levels  increases  the 
niunber  of  inadvertent  trade-throughs 
that  could  otherwise  lead  to 
unwarranted  automatic  executions  of 
large  orders  in  a  specialist's  limit  order 
book,  resulting  in  increased  liability  to 
CHX  specialists.  The  Commission 
believes  the  proposal  is  designed  to 
provide  a  safeguard  as  the  national 
market  system  converts  to  a  decimal 
pricing  environment,  and  should  result 
in  grater  stability  during  the  transition. 
Furthermore,  the  Commission  finds  that 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirement  that  the 
Exchange's  rules  be  designed  to  promote 
just  and  equitable  principles  of  trade, 
because  the  obligation  to  fill  orders  at 
the  limit  price  remains  constant, 
regardless  of  whether  executions  are 
manual  or  automatic. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 


*  In  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S,C.  78c(f). 

» 15  U.S.C.  78nb). 

•15  U.S.C.  78f(b)(5). 

M5U.S.C78s(b)(2). 
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proposed  rule  change  (SR-CHX-00-28), 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  01-537  Filed  1-8-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMIMiSSION 

[Release  No.  34-43791 ;  File  No.  SR-QSCC- 
00-02] 

Self'Regulatory  Organizations; 
Government  Securltias  Clearing 
Corporation;  Notice  of  Filing  of  a 
ProfMsed  Rule  Change  Relating  to  the 
Enhancement  of  Risk  Management 
Processes 

January  2,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  17,  2000,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change,  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
enhance  one  of  the  components  of 
GSCC's  clearing  fund  formula  by 
reducing  the  liquidation  amoimt  from 
25  percent  to  10  percent. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  propose 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (G)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


■17CFR200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  parts  of  these 
^atatements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  part  of  its  ongoing  review  of  its 
risk  management  process,  GSCC  is 
seeking  authority  to  enhance  one  of  the 
components  of  its  clearing  fund 
formula.  Specifically,  GSCC  is 
proposing  to  lower  the  liquidation 
amoimt  from  25  percent  to  10  percent. 
GSCC  believes  that  this  would  more 
appropriately  balance  the  level  of 
margin  it  collects  against  the  liquidity 
needs  of  its  members. 

Backgroimd 

A  netting  member's  clearing  fund 
requirement  is  based  on  a  formula 
designed  to  take  into  account  the  three 
basic  risks  posed  to  GSCC  by  netting 
members.  These  risks  include:  (1)  That 
a  member  might  not  pay  a  fimds  only 
settlement  amoimt  due  to  GSCC:  (2)  that 
a  member  may  fail  to  settle  a  long-term 
repo;  and  (3)  that  a  member  might  not 
deliver  or  take  delivery  of  securities  that 
comprise  a  net  settlement  position. 

As  a  result,  there  are  three 
components  to  each  member's  clearing 
fund  deposit  requirement,  as  described 
below,  with  the  sum  of  the  three  being 
a  member's  overall  requirement: 

Fimds  Adjustment  (FAD)  Component 

This  component  is  based  on  each 
member's  average  funds  only  settlement 
amount.  The  relevant  variable  in  this 
calculation  is  the  size  of  the  settlement 
amount.  It  does  not  matter  whether  the 
fimds  are  to  be  collected  from  the 
member  or  paid  to  the  member. 

Repo  Volatility  Component 

This  component  reflects  the  interest 
rate  exposure  incurred  by  GSCC  in 
guaranteeing  the  contractual  rate  of 
interest  on  a  repo  transaction.  The  repo 
volatility  factor  essentially  represents  an 
estimate  of  the  amount  that  repo. 

Receive/Deliver  Settlement  Component 

This  component  is  based  on  the  size 
and  nature  of  net  settlement  positions. 
The  margin  collected  on  net  settlement 
positions  is  determined  by  applying 
margin  factors  that  are  designed  to 
estimate  security  price  movements.  The 
factors  are  expressed  as  percentages  and 
are  determined  by  in  historical  daily 
price  volatility.  By  multiplying  security 
settlement  values  by  their 
corresponding  margin  factors,  GSCC 
estimate  the  amount  of  loss  to  which  it 
is  potentially  exposed  from  price 
changes. 

Margin  amoimts  on  receive  (long)  and 
deliver  (short)  positions  are  allowed  to 
offset  each  other.  The  extent  to  which 


an  offset  is  allowed  is  determined  by 
product  and  the  degree  of  similarly  in 
time  remaining  to  maturity. 

GSCC  computes  four  receive/deliver 
settlement  amoimts  each  day.  The  four 
results  are  compared  daily,  and  the 
largest  amount  is  applied  to  the  clearing 
fund  requirement.  The  four  receive/ 
deliver  computations  are  as  follows: 

(1)  Post-Offset  Margin  Amount 
(POMA):  This  computation  offsets  gains 
against  losses  in  liquidating  a  member's 
positions  that  are  anticipated  based  on 
historical  experience.  The  POMA 
essentially  is  the  total  margin  on  the 
current  day's  positions  and  forward  net 
settlement  positions  taking  into  account 
allowable  offset  percentages. 

(2)  Average  POMA:  This  computation 
is  based  on  the  member's  twenty  bluest 
POMA  amounts  occurring  in  the  most 
recent  75  business  days. 

(3)  Adjusted  POMA:  This  computation 
is  the  same  as  the  POMA  with  the 
exception  that  it  excludes  all  trades  that 
are  scheduled  to  settle  on  the  current 
day.  This  is  done  based  on  the 
assumption  that  those  trades  will  in  fact 
settle  on  the  current  day  and  that 
calculating  POMA  in  this  maimer  will 
more  accurately  reflect  GSCC's 
settlement  exposure  during  the  current 

day. 

(4)  Liquidation  Amount:  This 
computation  is  a  floor  amount  designed 
to  ensure  that  if  the  margin  offsets 
ordinarily  allowed  in  calculating  the 
receive/deliver  settlement  component 
do  not  reflect  actual  market  conditions 
during  a  liquidation  period,  GSCC 
nonetheless  will  have  a  sufficient  level 
of  collateral  protection.  In  other  words, 
this  minimum  requirement,  which  is  25 
percent  of  the  total  margin  on  all  net 
long  and  short  positions  without  offsets, 
protects  against  the  risk  that  during  a 
liquidation  period  the  yield  curve  will 
be  aberrational.  In  such  a  situation, 
collection  of  a  minimum  amount  of 
margin  based  on  gross  calculation 
should  ensure  that  GSCC  will  have 
sufficient  collateral  to  cover  liquidation 
losses. 

Proposed  Change 

GSCC  proposes  to  lower  the 
percentage  calculated  on  the  net  long 
and  net  short  positions  in  the 
liquidation  amount  calculation  from  25 
percent  to  10  percent.  GSCC  believes 
that  25  percent  is  overly  conservative 
for  the  reasons  set  forth  below. 

First,  the  current  received/deliver 
settlement  component  calculation  is 
overly  conservative.  GSCC's  experience 
has  demonstrated  that  its  POMA  and 
a>ferage  POMA  calculations  provide 
adequate  protection  against  potential 
settlement  risks.  The  POMA,  by  itself,  is 
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a  conservative  calculation  that  is  a 
function  of:  (1)  Margin  factors  that  are 
designed  to  cover  one  day  market 
mov«nents  as  least  95  percent  of  the 
time  but  that  typically  exceed  this 
confidence  level  and  (2)  a  cautious 
disallowance  scheme  providing  only 
limited  credits  (benefits)  for  hedging 
across  offset  classes  (for  example.  GSCC 
does  not  allow  offsets  of  zeros  against 
non-zeros). 

Furthermore,  by  calculating  an 
average  POMA  (based  on  a  member's 
twenty  highest  POMA  amounts 
occurring  in  the  most  recent  75  business 
days),  GSCC  ensxu«s  that  it  calctilates  a 
historically  sufficient  receive/deliver 
settlement  component  for  a  member 
even  when  current  activity  results  in  a 
relatively  low  requirement. 

Finally,  periodic  studies  conducted 
by  GSCC  assessing  the  risks  presented  to 
it  from  the  potential  default  by  a 
member  on  its  obligations  to  GSCC  have 
concluded  that  GSCC's  methodogies  for 
identifying  and  computing  its  risks 
provide  it  with  a  high  level  of  protection 
on  a  individual  and  aggregate  basis. 

Second,  the  liquidation  amount 
ignores  and  negates  much  of  the 
protection  afforded  by  a  hedging 
strategy.  The  more  a  member  engages  in 
a  hedging  strategy  with  respect  to  its 
trading,  the  more  it  protects  its  clearing 
corporation  from  the  risk  of  its  failiue. 
However,  GSCC  believes  that  the 
current  25  percent  minimum  margin 
call  effectively  disregards  the  protection 
afforded  to  GSCC  by  a  member  that 
engages  in  trading  activity  on  a  fully 
hedged  basis.  In  addition,  it  penalizes 
the  member  by  forcing  it  to  post 
excessive  collateral  with  GSCC. 

In  sum,  the  liquidation  amount 
calculation  is  necessary  because  it 
recognizes  the  fact  that  an  aberrational 
jrield  curve  may  exist  at  the  time  of  a 
liquidation.  However,  GSCC  believes 
that  the  use  of  25  percent  is  overly 
conservative  and  ties  up  excessive 
amounts  of  collateral  of  netting 
members.  Thus,  GSCC  believes  that  the 
percentage  in  liquidation  amount 
calculation  should  be  lowered  to  10 
percent. 

GSCC  believes  that  the  proposed  rule 
change  will  revise  GSCC's  risk 
management  processes  in  a  prudent 
manner  that  is  consistent  with 
minimizing  collateral  and  operational 
burdens  on  and  maximizing  the 
liquidity  of  GSCC  netting  members. 
Thus,  GSCC  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
17A  of  the  Act  because  the  proposed 
rule  change  will  facilitate  the  prompt  * 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  will  in 


general  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organi2ation's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  on  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Coniments  on  the 
Proposed  Rule  Change  Received  frqm 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited. 
Members  wiU  be  notified  of  the  rule 
filing  and  comments  will  be  solicited  by 
an  Important  Notice.  GSCC  will  notify 
the  Commission  of  an  written  comments 
received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conmiission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-02  and 


should  be  submitted  by  January  30. 
2001. 

For  the  Commission  by  the  Divisioin  of 
Market  Regulation  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFarland,     \^ 

Deputy  Secretary. 

|FR  Doc.  01-539  Filed  1-8-01;  8:45  am) 

BNJJNO  COOE  M10-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-43785;  File  No.  SR-NYSE- 
00-39) 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Incorporated; 
Order  Approving  Proposed  Rule 
Change  To  Amend  Arbitration  Rules 
Regarding  Pilot  Programs  for 
Mediation  and  Administrative 
Conferences 

December  29,  2000. 

I.  Introduction 

On  September  29,  2000,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  th|e  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change 
amending  and  extending  the  pilot 
programs  for  mediation  and 
administrative  conferences.  Notice  of 
the  proposal  appeared  in  the  Federal 
Register  on  November  17,  2000.^  The 
Conunission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description 

The  Exchange  proposes  to  amend  and 
extend  the  pilot  programs  under  NYSE 
Rules  638  and  639  for  mediation  and 
administrative  conferences.  The 
Exchange  is  amending  and  extending 
the  pilot  programs  to  continue  to  offer 
mediation  as  a  way  for  parties  to  settie 
cases  earlier  with  lower  costs."*  The 
Exchange  believes  that  the 
administrative  conference  allows  the 


'17CFR200.30-3(a)(12). 

'  17  CTR  240.191)-*. 

2  15  U.S.C.  788(b)(1). 

'  Securities  Exdiange  Act  Release  No.  43538 
(November  9.  2000),  65  FR  69596. 

*The  Commission  approved  the  Exchange's 
mediation  program  and  administrative  conference 
rule  on  a  two-year  pilot  basis  through  November  20. 
2000.  See  Securities  Exchange  Act  ReleaA  No. 
40695  (November  19,  1998),  63  FR  65834 
(November  30. 1998).  On  October  31.  2000.  the 
Exchange's  current  pilot  programs  for  mediation 
and  administrative  conferences  were  extended  for 
an  additional  six  months.  See  Securities  Exchange 
Act  Release  No.  43496,  (October  31,  2000). 
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arbitrators  to  intervene  early  in  the  case 
to  set  deadlines  and  resolve  preliminary 
procedural  issues.  The  Exchange  is  also 
proposing  to  amend  both  pilot  programs 
to  include  a  greater  number  of  cases  by 
lowering  the  threshold  amoimt  to 
$250,000  from  $500,000. 

Since  November  of  1998,  the 
Exchange  has  sponsored  a  pilot 
mediation  program.  Under  the  pilot 
program,  a  single  mediation  session  of 
up  to  four  hours  is  conducted  in  all 
cases  not  involving  public  customers 
submitted  for  arbitration  where  the 
amount  of  the  claim  is  $500,000  or 
more.  The  Exchange  pays  the  mediator 
up  to  $500  for  this  single  mediation 
session.  There  are  no  costs  assessed  to 
the  parties  luiless  they  select  a  mediator 
whose  rate  is  higher  or  if  the  parties 
agree  to  go  beyond  the  single  session. 
"The  Exchange  represents  that  of  the 
cases  mediated  under  this  provision  of 
the  pilot,  approximately  31  percent  (15 
of  48)  have  settied  before  arbitration. 
Further,  the  Exchange  believes  that 
early  setUements  reduce  costs  and 
provide  a  greater  measure  of  party 
satisfaction. 

Under  the  pilot,  mediation  is  also 
available  in  cases  involving  public 
customers  where  the  claim  is  $500,000 
or  more  upon  agreement  of  the  parties. 
These  cases  also  qualify  for  the 
Exchange's  $500  incentive  payment  to 
the  mediator.  In  all  other  cases, 
mediation  is  available  at  the  parties' 
own  expense.  The  Exchange,  however, 
will  provide  the  parties  with  a  list  of 
mediators,  will  assist  in  facilitating  the 
parties'  agreement  to  mediate  and  will 
make  its  conference  room  facilities 
available  for  the  mediation. 

To  evaluate  the  pilot,  the  staff  of  the 
Exchange  met  with  mediators  and 
lawyers  who  participated  in  mediation 
under  the  pilot.  Based  on  the  evaluators' 
comments  and  the  settlement  rate,  the 
Exchange  is  proposing  to  extend  the 
pilot  for  two  years,  as  amended. 

To  encourage  greater  use  of 
mediation,  the  Exchange  proposes  to 
amend  the  mediation  pilot  program  to 
include  all  cases  within  a  lowered 
threshold  of  claims  of  $250;000  or  more. 
The  Exchange  represents  that  most 
commentators  supported  the  pilot's 
provision  that  a  single  mediation 
session  of  up  to  four  hours  be  conducted 
in  all  cases  with  claims  of  $250,000  or 
more.  The  Exchange  believes  that  this 
process  relieves  the  parties  from  having 
to  suggest  mediation  because  the 
Exchange  rule  provides  for  it.  Further, 
the  Exchange  represents  that  many 
parties  believe  that  the  other  side  will 
view  their  suggestion  to  mediate  as  a 
sign  of  weakness.  The  Exchange 
believes  that  this  process  also  assists 


counsel  in  getting  their  clients  to 
consider  mediation  by  making  it  part  of 
the  arbitration  process — with  little  or  no 
cost  to  them. 

As  amended,  all  cases  with  claims  of 
$250,000  or  more  will  be  included  in 
the  pilot.  This  includes  case  involving 
public  customers.  The  Exchange 
believes  the  pilot's  inclusion  of 
customer  cases  may  lead  to  more  and 
earlier  setUements.  The  Exchange 
represents  that  ujider  the  present  pilot, 
where  the  parties  have  elected  to 
mediate,  78.9  percent  (15  to  19)  of  the 
customer  cases  with  claims  over 
$500,000  have  settied  before  arbitration. 

Under  the  present  pilot,  a  single 
mediation  session  of  up  to  four  hours  is 
conducted.  The  process  is  voluntary 
process  and  neither  the  Exchange  Jior 
the  mediator  can  require  a  party  to 
mediate.  The  mediation  may  last  less 
than  four  hours  or  the  parties  may 
refuse  to  participate  at  all.  The  pilot's 
only  requirement  is  that  the  Director  of 
Arbitration  arrange  for  the  mediation. 
The  Director  will  delegate  to  the 
Exchange's  staff  the  tasks  of  sending  the 
parties  a  list  of  mediators  and  selecting 
a  mediator  from  the  list  if  the  parties  do 
not  agree  to  a  mediator.  If  the  parties 
object  to  all  the  names  on  the  list,  the 
Director  will  appoint  a  mediator  from 
outside  the  list.  Once  the  parties  or  the 
Director  selects  a  mediator,  the  Director 
will  schedule  the  mediation  and  advise 
the  parties.  The  mediator  may  contact 
the  parties  to  preliminarily  discuss  the 
case.  The  pilot  does  not  require  the 
parties  to  do  anything  they  do  not  wish 
to,  including  exchange  information  or 
documents;  and  there  is  no  required 
pre-mediation  exchange  of  exhibits.  The 
Exchange's  goal  of  scheduling 
mediation  is  to  encourage  the  parties  to 
try  to  resolve  the  dispute  as  quickly  and 
efficiently  as  possible.  Unless  the 
parties  otiierwise  agree,  mediation  will 
not  delay  the  arbitration. 

The  Exchange  will  continue  to  pay 
the  mediator's  fee  for  one  session,  up  to 
$500,  in  cases  where  the  rule  provides 
that  a  single  mediation  session  is  to  be 
conducted.  The  Exchange  represents 
that  many  commentators  noted  that  the 
Exchange's  provision  for  a  single 
mediation  session  and  incentive 
payment  of  the  mediator's  fee,  up  to 
$500,  is  helpful  in  encouraging  their 
clients  to  agree  to  try  mediation. 
Further,  the  Exchange  represents  that 
the  average  mediation  setUes  or  reaches 
an  impasse  after  approximately  two 
sessions. 

The  Exchange  is  also  proposing  to 
allow  parties  to  mediate  without  first 
filing  for  arbitration.  The  current  pilot 
only  applies  to  cases  already  filed  with 
the  NYSE  for  arbitration.  Allowing  the 


parties  to  mediate  prior  to  filing  an 
arbitration  may  save  the  parties  some 
costs  of  arbitration.  The  party  requesting 
mediation  will  be  required  for 
arbitration  imder  Rule  629  for  claims  of 
the  same  amount.  If  the  case  does  not 
settle  after  mediation,  the  Exchange  will 
apply  the  fee  to  the  non-refundable 
filing  fee  for  arbitration.  The  parties  are 
also  required  to  pay  the  mediator's  fee 
and  agree  on  how  tiie  fee  will  be  shared. 
The  parties'  agreement  to  mediate  will 
not  toll  the  time  limitation  for 
submission  of  a  claim  to  arbitration. 

As  luider  the  original  pilot,  cases  with 
claims  for  less  than  $250,000  may  also 
be  mediated  when  the  parties  agree. 
However,  in  these  cases  the  parties  are 
responsible  for  pajmient  of  the  entire 
mediator's  fee.  The  Exchange  represents 
that  during  the  pilot  program,  where  the 
parties  have  agreed  to  mediate  claims 
below  $500,000,  76  percent  (16  of  21) 
have  settied. 

Since  November  of  1998,  the  pilot 
program  has  provided  for  an 
administrative  conference  with  the 
parties  and  arbitrators  in  cases  over 
$500,000.  The  conference  allows  the 
arbitrators  to  set  deadlines  early  in  the 
case  and  resolve  preliminary  issues  with 
the  aim  of  expediting  the  arbitration. 
The  Exchange  represents  that  to  date, 
124  administrative  conferences  have 
been  conducted  and  most  commentators 
supported  the  administrative  conference 
with  certain  changes.  The  Exchange  is 
proposing  to  amend  and  extend  the 
pilot  for  two  years. 

In  order  to  expedite  a  greater  number 
of  claims,  the  Exchange  is  proposing  to 
lower  the  threshold  for  administrative 
conferences  from  $500,000  to  $250,000. 
The  Exchange  is  also  proposing  that,  be 
default,  the  chairperson  of  the  panel 
conduct  the  conference  by  telephone. 
The  Exchange  believes  that  this  will 
allow  the  staS  to  schedule  the 
conference  earlier  because  it  will 
involve  coordinating  the  schedules  of 
fewer  persons.  In  cases  involving  public 
customers,  a  public  arbitrator  will 
conduct  the  administrative  conference 
imless  the  public  customer  requests,  in 
writing,  a  securities  arbitrator.  The 
Chairperson  shall  have  discretion  to 
conduct  the  conference  in-person  and 
may  request  that  all  of  the  arbitrators 
attend  tiie  conference.  Under  the 
amended  pilot,  the  Director  of 
Arbitration  will  schedule  the  conference 
90  days  after  service  of  the  Statement  of 
Claim,  rather  than  30  days  after  the 
answer  is  filed.  The  additional  period  of 
time  is  intended  to  permit  the  parties  to 
frame  the  issues  for  the  administrative, 
conference.  The  administrative 
conference  pilot  does  not  affect  the 
parties'  right  to  request  a  pre-hearing 
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conference  to  resolve  discovery  disputes 
and  other  preliminary  matters  under 
NfYSE  Rule  619. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 
the  requirements  of  Section  6  and  the 
rules  and  regulations  thereimder.^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
In  particular,  the  Commission  believes 
that  the  proposed  nde  change  will 
continue  to  help  ensure  that  NYSE 
members,  member  organizations,  and 
the  public  have  a  fair  and  impartial 
forum  for  the  resolution  of  their 
disputes. 

Mediation  is  a  method  of  dispute 
resolution  where  a  mediator  attempts  to 
facilitate  a  settlement  of  the  dispute. 
The  Commission  believes  that  it  is 
reasonable  and  consistent  with  the  Act 
to  extend  mediation  to  more  cases 
because  it  may  result  in  savings  of  time 
and  money  for  a  greater  number  of 
parties.  The  Conmiission  notes  that  the 
Exchange  is  amending  and  extending 
this  pilot  program  based  on  its 
evaluation  of  the  effectiveness  of  the 
current  pilot  program.  The  Exchange 
represents  that  lowering  the  threshold  to 
claims  of  $250,000  or  more  and 
including  cases  involving  public 
customers  may  lead  to  more  and  earlier 
settlements.  In  addition,  the  Exchange 
represents  that  early  settlements  reduce 
costs  and  increase  party  satisfaction. 

The  Commission  believes  that  it  is 
consistent  with  the  Act  to  require  an 
administrative  conference  between  the 
parties  and  the  arbitrators  in  cases 
where  the  amount  of  the  claim  is 
$250,000  or  more,  to  expedite  the 
arbitration  process  and  reduce  costs  of 
the  arbitration.  An  administrative 
conference  early  in  the  process  will 
allow  the  arbitrators  to  intervene  to 
establish  discovery  schedules,  resolve 
discovery  disputes  and  other 
preliminary  matters,  and  to  attempt  to 
narrow  the  issues  in  dispute  and  avoid 
costly  contests  over  procedural  matters. 
The  Commission  believes  that  reducing 


'  In  approving  this  rule,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  IS 
U.S.C.  78c(f). 

•15U.S.C78f. 


the  threshold  for  administrative 
conferences  from  $500,000  to  $250,000 
should  provide  these  benefits  to  a 
greater  number  of  claims.  Further,  the 
procedural  amendments  to  the  pilot 
program  should  expedite  the  process  for 
conducting  administrative  conferences. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NYSE-00- 
39)  is  approved.  The  mediation 
program,  NYSE  Rule  638,  and  the 
administrative  conference  rule,  NYSE 
Rule  639,  are  each  approved  on  a  two- 
year  pilot  basis  through  December  30, 
2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  01-541  Filed  l-»-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43782;  File  No.  SR-OCC- 
00-04] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Rling  of  a  Proposed  Rule  Change 
Relating  to  ttie  Definition  of  Maricing 
Price  and  Closing  Price 

December  29.  2000. 

Pursuant  to  section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
notice  is  hereby  given  that  on  May  2, 
2000,  The  Options  Clearing  Corporation 
("OCC")  filed  widi  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  nde  change  as  described 
in  Items  1, 11,  and  HI  below,  which  Items 
have  been  prepared  primarily  by  CXIC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  price  determination  rules 
by  conforming  the  definition  of 
"marking  price"  to  the  definition  of 
"closing  price."  The  rule  change  would 
also  revise  both  definitions  to  clarify 
that  OCC  will  normally  determine 
underlying  stock  prices  based  on  the 
last  reported  sale  price  during  regular 
business  hours. 


'  15  U.S.C  78s(b)(2). 
•17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(bMl). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  conform  the  definition  of 
"marking  price"  in  OCC  Rule  601  to  the 
definition  of  "closing  price"  in  OCC 
Rule  805.  The  rule  change  would  also 
revise  both  definitions  to  clarify  that 
OCC  will  normally  determine 
imderlying  stock  prices  based  on  the 
last  reported  sale  price  during  regular 
business  hours. 

Backgroimd 

OCC  Rule  805(j)  defines  the  term 
"closing  price"  for  purposes  of  OCC's 
exercise  by  exception  procedure.  Under 
this  procedure,  unless  a  clearing 
member  specifically  instructs  OCC  to 
the  contrary,  expiring  equity  options  in 
the  clearing  member's  accounts  are 
exercised  without  any  affirmative  action 
by  the  clearing  member  if  the  "closing 
price"  of  the  underlying  stock  exceeds 
(in  the  case  of  a  call)  or  is  less  than  (in 
the  case  of  a  put)  the  strike  price  of  the 
option  by  a  specified  interval.  That 
interval  is  three-quarters  of  a  point  in  a 
customers'  account  and  one-quarter  of  a 
point  in  any  other  clearing  member 
accoimt.3 

Before  February  1999,  Rule  805(j) 
defined  "closing  price"  to  mean  the 
closing  price  of  an  underlying  stock  "on 
its  primary  market."  In  recognition  of 
the  increasing  fi^gmentation  of  the 
equity  markets,  the  rule  was  amended  in 
February  1999  to  refer  instead  to  the  last 
reported  sale  price  "on  such  national 
securities  exchange  or  other  domestic 
securities  market  as  [OCC]  shall 
determine."  *  Thus,  the  rule  change  gave 
OCC  the  discretion  to  designate  the 
market  whose  closing  price  will  serve  as 
the  benchmark  in  order  to  avoid 


^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  CXX. 

'  See  OCC  Rule  805(d)(2). 

*  Securities  Exchange  Act  Release  No.  410B9 
(February  23.  1999),  64  FR  10051  (March  1,  1999). 
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potential  disputes  as  to  a  stock's 
primary  market. 

Rule  601  specifies  the  procedure  for 
margining  short  positions  in  equity 
options.  Open  short  positions  are 
margined  based  on  prices  or  quotes  for 
the  option  itself.  Assigned  short 
positions,  however,  are  margined  based 
on  the  difference  between  the  strike 
price  of  the  option  and  the  "marking 
price"  of  the  underlying  stock.*  Unlike 
the  definition  of  "closing  price'.'  in  Ride 
805(j),  the  definition  of  "marking  price" 
in  Rule  601(b)(6)  still  refers  to  the 
closing  price  of  an  underlying  stock  on 
its  "primary  market." 

Discussion 

1.  Conforming  Rule  601(b)(6)  to  Rule 
d05(j).  OCC  believes  that  the  definition 
of  "marking  price"  in  Rule  601(b)(6)  and 
the  definition  of  "closing  price"  in  Ride 
805(j)  should  not  be  materially  different. 
According  to  OCC,  the  two  prices  are 
normally  determined  in  the  same 
manner  and  therefore  should  be  defined 
in  the  same  way.  Therefore,  OCC 
proposes  that  the  Rule  601  definition  of 
"marking  price"  conform  to  Rule  805 
because  the  same  concerns  that  led  OCC 
to  replace  the  term  "primary  market"  in 
Rule  805  apply  equally  in  the  context  of 
Rule  601. 

2.  Regular  Trading  Hours.  OCC 
believes  that  with  the  growth  of  after- 
hours  trading,  questions  might  arise 
concerning  the  time  that  the  "last 
reported  sale  price"  of  an  imderlying 
stock  should  be  determined  for 
purposes  of  fixing  both  the  Rule  805 
closing  price  and  the  rule  601  marking 
price.  OCC  therefore  proposes  that  Rule 
805(j)  and  601(b)(6)  be  amended  to  refer 
to  the  last  reported  sale  price  "during 
regular  trading  hours  (as  determined  by 
the  Corporation  [OCC])  *  *  *."  This 
amendment  woidd  allow  OCC  to  avoid 
potential  disputes  by  (i)  eliminating  any 
basis  for  arguing  that  the  closing  price 
or  the  marking  price  shoidd  be 
determined  based  on  after-hours  trading 
and  (ii)  giving  OCC  discretion  to 
determine  when  "regular  trading  hours" 
end. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  1 7A  of  the 
Act  ^  because  it  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
equity  and  index  options. 


*  Assigned  short  positions  are  margined  at  CXX 
from  the  assignment  date  through  the  exercise 
settlement  date  (E+3). 

•15  U.S.C.  7aq-l. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
biuden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  bf  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  avaUable  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  file  number  SR-OCC-00-04  and 
should  be  submitted  by  January  30, 
2001. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-543  Filed  l-S-Ol;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieaae  No.  34-43779;  HI*  No.  SR-PCX- 
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Self-Regulatory  Organizations;  Pacific 
Exchange  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
PCX  Rule  6,  Options  Trading,  Trading 
Practices  and  Procedures 

December  28,  2000. 
I.  IntroductiiHi 

On  October  29. 1999,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Setnirities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder.2  a  proposed  rule  change  to 
amend  some  of  its  options  trading  rules. 
On  January  7,  2000.  the  PXC  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  May  25,  2000,  the  PCX 
submitted  Amendment  No.  2  to  the 
proposed  rule  change.*  The  proposed 
rule  change,  as  amended  by 
Amendment  Nos.  1  and  2,  was 
published  in  the  Federal  Register  on 
August  23,  2000.5  Qn  December  22. 
2000,  the  Exchange  submitted 
Amendment  No.  3  to  the  proposed  nde 
change.^  The  Commission  did  not 
receive  any  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposal,  as  amended. 


'  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17  C3TI  240.19l>-4. 

'  See  letter  from  Roben  P.  Pacileo,  Staff  Attorney, 
Regulatory  Policy,  PCX.  to  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  SEC,  dated  January  6.  2000 
("Amendment  No.  1"). 

*  See  letter  from  Robert  P.  Pacileo.  Senior 
Attorney,  Regulatory  Policy.  PCX,  to  Jack  Drogin, 
Assistant  Director,  Division.  SEC,  dated  May  24, 
2000  ("Amendment  No.  2"). 

^Securities  Exchange  Act  Release  No.  43149 
(August  11,  2000),  65  FR  51392 

"  See  letter  from  Peter  D.  Bloom.  Director, 
Regulatory  Projects.  Regulatory  Policy.  PCX,  to 
Kelly  Riley,  Division.  SEC,  dated  December  20, 
2000  ("Amendment  No.  3").  In  Amendment  No.  3, 
the  Exchange  made  non-substantive  reference 
changes  to  proposed  PCX  Rules  6.51,  6.64  and  6.65 
to  reflect  other  amendments  made  to  the  rules. 
Because  the  changes  in  Amendment  No.  3  were 
non-substantive,  notice  is  not  required. 
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n.  Description  of  the  Proposal 

The  Exchange  proposed  to  modify  its 
rules  to  trading  practices  and 
procedures  on  its  options  floor  by 
clarifying  existing  provisions, 
eliminating  superfluous  provisions, 
incorporating  current  policies  and 
procedures,  and  merging  certain 
Options  Floor  Procedure  Advices 
("OFPAs")  into  the  text  of  PCX  Rule  6. 

a.OFPAs 

The  Exchange  proposed  to  delete  the 
following  OFPAs:  OFPA  A-1,  Subject: 
Responsibility  of  Floor  Brokers  at  the 
Opening;  OFPA  A-3,  Subject:  Procedure 
for  Entering  Orders  in  the  Book  Under 
Certain  Circiunstances;  OFPA  A-7, 
Subject:  Floor  Broker  Giving  Up  a  Name 
Other  Than  His  Own  as  Executive   - 
Member;  OFPA  C-1,  Subject: 
Procedures  for  Opening  Rotations; 
OFPA  I>-7,  Subject:  Ejq)ressing 
Fractions  in  Writing;  OFPA  D-«b, 
Subject:  Priority  on  Split  Price 
Transactions;  OFPA  D-11.  Subject: 
Record  Retention  Requirements;  OFPA 
F-1,  Subject:  Admission  to  the  Trading 
Floor.  OFPA  F-5,  Subject:  Means  of 
Communication  on  the  Options  Floor; 
OFPA  G-1,  Subject:  Options 
Transactions  Based  on  Erroneous  Prints 
of  Underlying  Security;  OFPA  G-2, 
Subject:  Imbalance  of  Orders  at 
Openings;  OFPA  G-5.  Subject:  Trading 
Procediu^s  for  Combination,  Spread,  or 
Straddle  Orders  Under  Priority  Rules; 
OFPA  G-10,  Subject:  Public  Outcry/ 
OBO  Awareness;  and  OFPA  G-12, 
Subject:  Reporting  of  Trade  Information. 

b.  Proposed  PCX  Rule  6.64,  Tmding 
Rotations 

The  PCX  proposed  to  make  several 
changes  to  PCX  Rule  6.64  relating  to 
trading  rotations.  First,  the  Exchange 
proposed  to  allow  two  Floor  Officials, 
rather  than  the  Options  Floor  Trading 
Committee  ("OFTC"),  as  currently 
required,  to  direct  that  a  trading  rotation 
be  employed.  Second,  the  Exchange 
proposed  to  modify  and  renumber  PCX 
Rule  6.64,  Commentary  .01  (a)  as 
proposed  PCX  Rule  6.64(b).  OFPA  C-1, 
Subject:  Procedures  for  Opening 
Rotations,  as  proposed  PCX  Rule 
6.64(b)(1)  through  (7).  and  OFPA  G-2, 
Subject:  Imbalance  of  Orders  at 
Openings,  as  proposed  PCX  Rule 
6.64(b)(8). 

Third,  the  Exchange  proposed  to 
renumber  PCX  Rule  6.64,  Commentary- 
.01(b)  as  proposed  PCX  Rule  6.64(d).  In 
addition,  under  proposed  Rule  6.64(d), 
the  Exchange  proposed  to  specify  that 
the  book  staff  should  notify  floor 
brokers  by  12:50  p.m.  Pacific  time  that 
a  closing  rotation  may  be  necessary.  The 


Exchange  also  clarified  that  closing 
rotations  should  commence  at  least  ten 
minutes  after  the  trading  floor  has  been 
notified.  Finally,  imder  proposed  Rule 
6.64(d),  the  Exchange  proposed  to 
codify  an  express  requirement  that  only 
orders  that  have  been  entered  before 
1:02  p.m.  Pacific  time  are  eligible  for 
execution  during  a  closing  rotation. 
Fourth,  the  Exchange  proposed  to 
remember  PCX  Rule  6.64,  Commentary 
.01(c)  as  proposed  PCX  Rule  6.64(d)  and 
to  renumber  PCX  Rule  6.64, 
Commentary  .02  as  proposed  PCX  Rule 
6.64(e).  Fifth,  the  Exchange  proposed  to 
renumber  OFPA  A-1,  Subject: 
Responsibility  of  Floor  Brokers  at  the 
Opening,  as  proposed  PCX  Rule  6.64(f). 
Finally,  the  Exchange  proposed  to 
renumber  Commentaries  .03  and  .04  as 
Commentaries  .01  and  .02  respectively. 

c.  Proposed  PCX  Rule  6.65.  Tmding 
Halts  and  Suspensions 

Currentiy,  PCX  Rule  6.65, 
Commentary  .02  requires  an  Options 
Floor  Official  that  authorizes  a  trading 
halt  and  the  order  book  official  ("OBO") 
assigned  to  the  halted  option  to  file  a 
report  with  the  Exchange  Options  Floor 
Committee  and  the  Department  of 
Member  Firms.  The  Exchange  proposed 
to  have  the  report  filed  with  Exchange 
Operations. 

d.  Proposed  PCX  Rule  6.66.  Order 
Identification 

The  Exchange  proposed  to  remember 
OFPA  A-7,  Subject:  Floor  Broker  Giving 
Up  a  Name  Other  Than  His  Own  as 
Executing  Member,  as  proposed  PCX 
Rule  6.66(d). 

e.  Proposed  PCX  Rule  6.67.  Orders 
Required  to  be  in  Written  Form 

First,  the  Exchange  proposed  to 
reniunber  PCX  Rule  6.67,  Commentary 
.02  as  proposed  PCX  Rule  6.67(a). 
Second,  the  Exchange  proposed  to 
renumber  OFPA  F-5,  Subject:  Means  of 
Communication  on  the  Options  Floor, 
as  proposed  PCX  Rule  6.67(d).  Third, 
the  Exchange  proposes  to  renumber  PCX 
Rule  6.67,  Commentary  .01  as  proposed 
PCX  Rule  6.67(e).  Finally,  the  Exchange 
proposed  to  eliminate  OFPA  D-7,  which 
reiterated  the  requirement  of  PCX  Rule 
6.67  that  all  orders  must  be  in  a  written 
form  that  is  approved  by  the  Exchange. 

/.  Proposed  PCX  Rule  6.68.  Record  of 
Orders 

The  Exchange  proposed  to  renumber 
OFPA  D-11,  Subject:  Record  Retention 
Requirements,  as  proposed  PCX  Rule 
6.68(b).  In  addition,  the  Exchange 
proposed  to  delete  language  in  proposed 
PCX  Rule  6.68(b)  tiiat  reminded 
members  that,  pursuant  to  PCX  Rule 


6.68,  every  member  organization  is 
required  to  maintain  and  preserve  for 
the  period  of  time  required  in  1 7a— 4 
under  the  Act.'  a  written  record  of  every 
order. 

g.  Proposed  PCX  Rule  6.69.  Reporting 
Duties 

The  Exchange  proposed  to  renumber 
OFPA  G-12,  Subject,  Reporting  of  Trade 
Information,  as  proposed  PCX  Rule  6.69, 
Commentary  .02.  In  addition,  the 
Exchange  proposed  that  market  maker 
clearing  firms  be  directed  to  instruct 
their  respective  trading  desks  to  identify 
market  maker  orders  that  are  entered 
from  off  the  floor  and  not  entitled  to 
market  maker  margin  treatment  by 
placing  a  "C"  after  the  market  maker's 
number  in  the  "firm"  box  on  the  ticket 
The  Exchange  proposed  that  floor 
brokers  that  accept  market  maker  orders 
by  phone  to  identify  such  orders  in  the 
same  manner.  Finally,  in  proposed  PCX 
Rule  6.69,  the  Exchange  proposed  to 
add  Commentary  .04,  which  clarifies 
that  time  stamping  on  the  back  of  the 
hard  card  does  not  meet  the  Exchange's 
time  stamp  requirements. 

h.  Imposed  PCX  Rule  6.70.  Price 
Binding  Despite  Erroneous  Report 

The  Exchange  proposed  to  renumb^ 
OFPA  G-1,  Subject:  Options 
Transactions  Based  on  Erroneous  Prints 
of  Underlying  Security,  as  proposed 
PCX  Rule  6.70,  Commentary  .01.  In 
addition,  the  Exchange  added  language 
to  provide  that  members  should  use 
reasonable  care  when  effecting 
transactions  based  on  bids  and  offers 
that  differ  from  previous  bids  and  offers 
because  of  the  probability  that  a  print  or 
market  may  be  erroneous. 

i.  Proposed  PCX  Rule  6. 73,  Manner  of 
Bidding  and  Offering 

The  Exchange  proposed  to  renumber 
OFPC  G-10,  Subject:  Public  Outcry/ 
OBO  Awareness,  as  proposed  PCX  Rule 
6.73,  Conunentary  .01.  hi  addition,  the 
Exchange  proposed  to  eliminate  the 
requirement  that  the  OBO  by  fully 
aware  of  all  quotes  and  transactions  at 
his  or  her  assigned  post. 

/.  Proposed  PCX  Rule  6. 75.  Priority  of 
Bids  and  Offers 

The  Exchange  proposed  to  renumber 
PCX  Rule  6.75,  Commentary  .03.  as 
proposed  PCX  Rule  6.75(c)(3).  The 
Exchange  also  proposed  to  renumber 
OFPA  A-3,  Subject:  Procedure  for 
Entering  Orders  in  the  Book  Under 
Certain  Circumstances,  as  proposed  PCX 
Rule  6.75,  Commentary  .03  and  OFPA 
G^5,  Subject:  Trading  Procedures  for 


'  17  CFR  240.178-4. 
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Combination,  Spread,  or  Straddle 
Orders  Under  Priority  Rules,  as 
proposed  PCX  Rule  6.75,  Commentary 
.04. 

k.  Proposed  PCX  Rule  6. 76,  Priority  of 
Split  Price  Transactions 

In  PCX  Rule  6.76(a),  the  Exchange 
proposed  to  change  reference  to  "he" 
and  "his"  to  "the  member."  The 
Exchange  also  proposed  to  change 
language  in  proposed  PCX  Rule  6.76  to 
read  as  follows:  "[i]f  a  member 
purchases  one  or  more  option  contracts 
of  a  particular  series  at  a  particular  price 
or  prices,  the  member  must,  at  the  next 
lower  price  at  which  another  member 
bids,  have  priority  in  purchasing  up  to 
the  equivalent  number  of  option 
contracts  of  the  same  series  that  the 
member  purchased  at  the  higher  price  or 
prices,  provided  that  the  member's  bid 
is  made  promptly  and  continuously  and 
that  the  purchases  effected  represents 
the  opposite  side  of  a  transaction  with 
the  same  order  or  offer  as  the  earlier 
purchase  or  purchases." 

In  addition,  the  Exchange  proposed  to 
eliminate  OFPA  D-8b,  which  simply 
reiterated  the  requirements  of  PCX  Rule 
6.76  pertaining  to  priority  on  split  price 
transactions. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5  of  the 
Act,^  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  in  general,  to  protect 
investors  and  the  pubUc  interest. 

a.OFPAs 

The  Commission  believes  that  the 
proposed  rule  change  should  foster 
■  efficiency  in  the  implementation  and 
enforcement  of  the  Exchange's  rules. 
Currentiy,  members  must  refer  to  both 
the  Exchange's  rules  and  the  Exchange's 
OFPAs  to  ensure  that  they  are 
complying  with  all  of  the  applicable 
requirements  of  the  Exchange's  rules.  By 
combining  the  OFPAs  with  the 


"  In  approving  this  proposal,  the  Conunission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  7Sc(fl 

•15U.S.C.  78f(b)(5).  v 


applicable  Exchange  rules,  the 
Commission  believes  that  it  should  be 
easier  for  Exchange  members  to  locate 
pertinent  rule  language  and  to  comply 
with  applicable  Exchange  rules. 

b.  Trading  Rotations 

The  Commission  finds  that  the 
proposed  changes  to  the  procedures 
relating  to  trading  rotations  are 
consistent  with  the  Act  because  they 
should  foster  just  and  equitable 
principles  of  trade  by  expediting  the 
trading  rotation  process.  Specifically, 
the  Exchange  proposed  to  permit  two 
floor  officials  to  direct  that  a  trading 
rotation  be  employed  instead  of  the  full 
OFTC,  which  should  result  in  faster 
implementation  of  trading  rotations. 
Fastw  implementation  of  trading 
rotations  should  permit  the  reopening  of 
affected  options  contracts  and,  thus,  a 
resumption  of  normal  trading,  in  a  more 
timely  fashion. 

The  Exchange  also  proposed  to 
implement  a  new  notification  procedure 
in  the  event  a  closing  rotation  is 
necessary.  Specifically,  the  Exchange 
proposed  that  the  book  staff  notify  floor 
brokers  by  12:50  p.m.  Pacific  time,  that 
a  closing  rotation  may  be  necessary,  and 
to  require  that  only  orders  entered  by 
1:02  p.m.  Pacific  time  will  be  eligible  for 
execution  during  the  trading  rotation. 
The  Commission  believes  that  these 
new  closing  rotation  procedures  should 
foster  efficiency  on  the  floor  of  the 
Exchange.  The  proposal  should  provide 
floor  brokers  with  sufficient  notice  that 
a  closing  rotation  may  be  employed  and 
should  provide  them  with  ample  time  to 
ensure  tiiat  their  orders  are  entered  by 
1:02  p.m.  Pacific  time  so  that  they  may 
be  executed  during  the  closing  rotation. 
The  Commission  believes  that  providing 
express  procedures  for  orders  entered  at 
or  near  tiie  close  of  trading  should  result 
in  more  efficient  executions. 

c.  Reporting  Duties 

The  Exchange  proposed  to  require 
market  making  clearing  firms  to  instruct 
their  respective  trading  desks  to  identify 
market  maker  orders  that  are  entered 
from  off  the  Exchange  floor  and  not 
entiUed  to  market  maker  margin 
treatment  with  a  "C"  identifier.  Floor 
brokers  will  also  be  required  to  use  this 
identifier  when  accepting  orders  by 
phone  from  market  makers.  The 
Commission  believes  that  the  use  of  this 
new  identifier  should  ensure  that 
Exchange  members  properly  handle 
market  maker  orders. 

d.  Erroneous  Bids  and  Offers 

The  Exchange  proposed  to  amend 
PCX  Rule  6.70,  Commentary  .01  to 
direct  that  reasonable  care  should  also 


be  exercised  prior  to  effecting 
transactions  based  on  bids  or  offers  that 
differ  from  previous  bids  or  offers  such 
that  the  difference  may  give  rise  to  the 
probability  that  a  print  or  market  may  be 
erroneous.  The  Commission  believes 
that  this  should  foster  just  and  equitable 
principles  of  trade  by  potentially 
reducing  the  number  of  transactions 
executed  based  on  erroneous  market 
information. 

e.  OBO  Awareness  of  Quotes  and 
Transactions 

The  Exchange  proposed  to  eliminate 
the  requirement  that  OBOs  be  aware  of 
all  quotes  and  transactions  that  occur  at 
his  or  her  assigned  post.  While  the 
Commission  appreciates  that  it  may  be 
impracticable  for  the  OBO  to  keep  track 
of  all  bids  and  offers  and  transactions 
occiuring  at  a  particular  post,  the 
Commissions  believes  that  the  OBO 
must  be  aware  of  a  significant  amount 
of  quotes  and  transactions  such  that  he 
or  she  can  maintain  a  fair,  orderly  and 
competitive  market  at  the  post.  Thus, 
the  Commission  believes  that  it  is 
appropriate  to  eliminate  the  current 
requirement  because  it  is  impracticable 
but  expects  that  each  OBO  will  continue 
to  be  sufficienUy  aware  of  the  market  at 
his  or  her  post  to  be  able  to  fulfill  his 
or  her  responsibilities  and  obligations. 
Further,  the  Commission  expects  that 
the  Exchange  will  monitor  its  floor  to 
ensure  that  each  OBO  continues  to 
fulfill  his  or  her  responsibilities  and  that 
the  elimination  of  this  requirement  does 
not  negatively  impact  the  efficiency  and 
integrity  of  each  market  at  each  post 

rV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  tiiat  the 
proposed  nde  change  (SR-PCX-99— 44), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Divistion  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  01-538  Filed  1-8-01;  8:45  am) 

BILUNG  COOC  a010-01-M 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  Concerning 
Compliance  with  Telecommunications 
Trade  Agreements 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


'0  15  U.S.C  78s(bM2). 

"  17  CFR  200.30-3(a)(12). 
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action:  Notice  of  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  1377  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C. 
3106)  ("section  1377"),  the  Office  of  the 
United  States  Trade  Representative 
("USTR")  is  reviewing,  and  requests 
comments  on:  the  operation  and 
effectiveness  of  and  the  implementation 
of  and  compliance  with  the  World 
Trade  Organization  ("VVTO")  Basic 
Telecommimications  Agreement;  other 
WTO  agreements  affecting  market 
opportimities  for  telecommimications 
products  and  services  of  the  United 
States;  the  telecommunications 
provisions  of  the  North  American  Free 
Trade  Agreement  ("NAFTA");  and. 
other  telecommimications  trade 
agreements  with  the  Asia  Pacific 
Economic  Cooperation  ("APEC") 
members,  the  European  Union  ("EU"), 
the  Inter-American  Telecommunications 
Commission  ("CTTEL"),  Japan,  Korea, 
Mexico  and  Taiwan.  The  USTR  will 
conclude  the  review  on  March  31,  2001. 
DATES:  Comments  are  due  by  noon  on 
Friday.  January  26,  2001. 
ADDRESS:  Comments  must  be  submitted 
to  Gloria  Blue,  Executive  Secretary, 
Trade  Policy  Staff  Committee,  ATTN: 
Section  1377  Comments,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Sullivan,  Office  of  Industry  (202) 
395-9620;  or  Demetrios  Marantis,  Office 
of  the  General  Counsel  (202)  395-3150. 
SUPPLEMENTARY  INFORMATION:  Section 
1377  requires  the  USTR  to  review 
aimually  the  operation  and  effectiveness 
of  all  U.S.  trade  agreements  regarding 
telecommunications  products  and 
services  of  the  United  States  that  are  in 
force  with  respect  to  the  United  States. 
The  purpose  of  the  review  is  to 
determine  whether  any  act,  policy,  or 
practice  of  a  country  that  has  entered 
into  a  telecommunications  trade 
agreement  with  the  United  States  is 
inconsistent  with  the  terms  of  such 
agreement,  or  otherwise  denies  to  U.S. 
firms,  within  the  context  of  the  terms  of 
such  agreements,  mutually 
advantageous  market  opportxmities.  For 
the  current  review,  the  USTR  seeks 
comments  on: 

(1)  Whether  any  WTO  member  is 
acting  in  a  maimer  that  is  inconsistent 
with  its  commitments  under  the  WTO 
Basic  Telecommunications  Agreement 
or  with  other  WTO  obligations,  e.g.,  the 
WTO  General  Agreement  on  Trade  in 
Services  ("GATS"),  including  the 
Annex  on  Telecommunications  and  the 
Reference  Paper  on  Pro-Competitive 


Regulatory  Principles,  that  affect  market 
opportunities  for  U.S. 
telecommunications  products  and 
services; 

(2)  What  steps  to  take  regarding  out- 
of-cycle  reviews  initiated  in  2000  under 
Section  1377  regarding  compliance  by 
Germany,  Mexico,  South  Africa,  and  the 
United  Kingdom  with 
telecommunications  trade  agreements; 

(3)  Whether  Canada  or  Mexico  has 
failed  to  comply  with  their 
telecommunications  commitments 
under  NAFTA;  

(4)  Whether  APEC  or  OTEL  members, 
the  EU,  Japan,  Korea,  Mexico  or  Taiwan 
have  failed  to  comply  with  their 
commitments  under  additional 
telecommunications  agreements  with 
the  United  States. 

See  63  FR  1140  Oanuary  8, 1998)  for 
further  information  concerning  the 
agreements  listed  below  and  USTR 
Press  Releases  00-22  (March  30,  2000), 
00-25  (April  4,  2000),  00-46  (June  16, 
2000),  00-55  (July  18,  2000),  00-57  (July 
28.  2000),  00-66  (October  2,  2000),  00- 
78  (November  8,  2000),  and  00-93 
(December  2T,  2000)  available  at 
www.ustr.gov,  for  the  results  of  the 
1999-2000  section  1377  review 
concerning  these  agreements. 

WTO  Agreements 

The  GATS  contains  general 
obligations  that  apply  to  all  WTO 
members  and  services,  and  specific 
obligations  that  apply  only  to  services 
listed  in  a  WTO  member's  schedule  of 
commitments.  As  part  of  the  GATS, 
WTO  members  have  made  both  basic 
and  value-added  telecommunications 
commitments.  Specifically,  the  Fourth 
Protocol  to  the  GATS— generally 
referred  to  as  the  WTO  Basic 
Telecommunications  Agreement — is  the 
legal  instrument  embodying  seventy 
WTO  members'  basic 
telecommunications  services 
commitments  under  the  GATS.  The 
agreement  entered  into  force  on 
February  6,  1998.  and  since  that  time, 
an  additional  nine  WTO  members  have 
made  telecommunications  services 
commitments,  some  upon  their 
accession  to  the  WTO.  Many  members 
also  took  separate  commitments  in  the 
area  of  value-added  telecommunications 
services  as  part  of  the  GATS,  which 
entered  into  force  on  January  1, 1995.  A 
description  of  each  member's  specific 
commitments  is  available  on  the 
Internet  at  www.wto.org. 

Under  the  WTO  Basic 
Telecommimications  Agreement, 
members  have  made  fuD  or  qualified 
commitments  in  three  specific  areas: 
market  access,  national  treatment,  and 
pro-competitive  regulatory  principles. 


Members  that  have  made  full  market 
access  commitments  have  agreed  to 
permit  local,  long-distance  and 
international  service  through  any  means 
of  network  technology,  either  on  a 
facilities  basis  or  through  resale  of 
existing  network  capacity.  Members 
making  full  national  treatment 
commitments  have  agreed  to  ensure 
treatment  no  less  favorable  to  U.S. 
services  or  service  suppliers  than  that 
accorded  to  their  own  services  or 
service  suppliers.  And  many  members 
have  also  adopted  pro-competitive 
regulatory  principles — set  forth  in  a 
Reference  Paper  and  incorporated  in  the 
members'  schedules — which  commit* 
members  to  establish  independent 
regulatory  bodies,  ensure 
interconnection  with  networks  in 
foreign  countries  at  cost-oriented  rates, 
maintain  appropriate  measures  to 
prevent  anti-competitive  practices  such 
as  cross-subsidization,  and  ensure 
transparency  of  government  regulations 
and  licensing. 

The  USTR  seeks  comment  on  whether 
any  WTO  member  that  has  undertaken 
telecommunications  services 
commitments  under  the  GATS  has 
failed  to  make  the  necessary  legislative 
or  regulatory  changes  to  implement  its 
commitments,  or  permits  acts,  policies, 
or  practices  in  its  markets  that  run 
counter  to  that  member's  commitments. 
In  addition,  the  USTR  seeks  comments 
on  whether  any  WTO  member  permits 
acts,  policies,  or  practices  that  are 
inconsistent  with  other  WTO 
obUgations  and  that  affect  market 
opportunities  for  telecommunications 
products  and  services  of  the  United 
States. 

Out  of  Cycle  Reviews  Regarding 
Germany,  Mexico,  South  Afiica,  and 
the  Unitied  Kingdom 

The  USTR  seeks  comments  on  what 
steps  to  take  regarding  out-of-cycle 
reviews  initiated  under  Section  1377  in 
2000  regarding  compliance  by  Germany, 
Mexico,  South  Africa,  and  the  United 
Kingdom  with  telecommunications 
trade. 

Germany — out-of-cycle  review:  On 
June  16,  2000,  USTR  announced  the 
extension  of  an  out-of-cycle  review 
under  section  1377  of  Germany's 
compliance  with  its  WTO 
telecommunications  commitments, 
notably  its  Reference  Paper 
commitments  to  ensure  interconnection 
under  non-discriminatory  terms  and 
conditions  that  are  transparent  and 
reasonable.  The  review,  initiated  on 
March  30,  2000,  focused  on:  (1) 
Continued  excessive  delays  by  Deutsche 
Telekom  ("DT")  in  providing 
interconnection  to  competijig  carriers; 
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(2)  excessive  license  fees  charged  by  the 
German  government,  ranging  from  $1.4 
to  $6.0  million:  (3)  non-transparent  DT 
cost  data  filed  with  the  German 
regulator  to  support  DT's  position  on 
interconnection  fees  and  other  matters; 
and  (4)  refusal  by  DT  to  perform  billing 
and  collection  services  for  new  entrants 
absent  a  regulatory  mandate  that  DT 
continue  to  perform  this  function. 
Germany  has  taken  positive  steps  on 
most  of  these  issues,  pledging  to  reduce 
license  fees  and  interconnection 
backlogs.  It  has  also  required  DT  to  bill 
competitors'  customers  for  long  distance 
service.  The  USTR  seeks  comments  on 
whether  Germany  continues  to  address 
these  issues  in  a  meaningful  fashion. 

Mexico — out-of-cycle  review:  On 
November  8,  2000,  USTR  announced 
that  the  United  States  will  request  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  Mexico's 
compliance  its  telecommunications 
commitments.  The  U.S.  panel  request 
outlines  the  specific  measures  which 
the  United  States  believes  are 
inconsistent  with  Mexico's  WTO 
commitments,  including  Mexico's 
failure  to  ensure  (1)  timely,  non- 
discriminatory interconnection  for  local 
competitors,  which  remain  unable  to 
interconnect  with  Telmex  at  the  local 
level;  (2)  cost-oriented  intercoimection 
for  all  calls  into  and  within  Mexico, 
including  for  calls  to  remote  regions 
where  competitive  suppliers  lack 
facilities;  and  (3)  competitive 
alternatives  for  terminating 
international  calls  into  Mexico, 
currently  set  at  a  rate  of  19  cents  per 
minute,  or  up  to  15  cents  per  minute 
higher  than  cost.  The  United  States  has 
also  requested  WTO  consultations  on 
measures  adopted  after  the  initial  U.S. 
consultation  request  concerning  newly 
issued  rules  to  (1)  regulate  the  anti- 
competitive practices  of  Telmex 
(Mexico's  major  telecommunications 
supplier)  and  (2)  establish  long-distance 
intercoimection  rates  for  2001. 

South  Africa — out-of-cycle  review:  On 
Jime  16,  2000,  USTR  annoimced  the 
extension  of  an  out-of-cycle  review 
under  Section  1377  of  South  Africa's 
compliance  with  its  WTO 
telecommunications  commitments. 
Specifically,  the  United  States  is 
concerned  that  South  Africa  is  failing  to 
ensure — consistent  with  the  GATS 
Annex  on  Telecommunications — that  its 
dominant  telecommunications  supplier 
("Telkom")  provide  access  to  and  use  of 
the  private  lines  needed  for  the 
competitive  supply  of  value-added 
network  services  ("VANS").  The  newly- 
created  regulator,  the  Independent 
Communications  Authority  of  South 
Africa  ("ICASA"),  has  mandated  that 


Telkom  provide  private  lines  to 
Telkom's  competitors,  but  Telkom  has 
contested  these  decisions  in  South 
African  courts.  ICASA  is  currently 
holding  public  consultation  procedures 
to  determine  the  definition  of  VANS 
and  Virtual  Private  Networks  ("VPNs"). 
The  USTR  seeks  comments  on  whether 
South  Afiica  is  addressing  these  issues 
satisfactorily. 

United  Kingdom — out-of-cycle  review: 
On  December  21,  2000,  USTR 
announced  the  extension  of  an  out-of- 
cycle  review  under  Section  1377  of  the 
United  Kingdom's  compliance  with  its 
WTO  Reference  Paper  commitments  to 
provide  ensure  interconnection  on 
terms,  conditions,  and  cost-oriented 
rates  that  are  sufficiently  unbundled. 
The  UK  telecommunications  regulator 
("OFTEL")  is  currently  carrying  out  a 
regulatory  proceeding  to  determine  the 
price  at  which  competitors  can  gain 
access  to  the  telephone  infrastructure  of 
British  Telecom  ("BT")  to  provide 
advanced  data  services  (unbundling  of 
the  local  loop).  On  August  8,  OFTEL 
annoimced  the  new  license  conditions 
for  BT,  which  require  BT  to  provide 
unbundled  local  loops  to  other  telecom 
operators.  On  November  23,  OFTEL 
found  in  favor  of  competitors' 
complaints  that  BT's  proposed  contract 
for  local  loop  access  "was  not 
reasonable"  and  published  its  own 
terms  and  conditions  for  such  a 
contract.  USTR  requests  comments 
concerning  whether  UK  is  properly 
implementing  its  WTO  Reference  Paper 
obligations. 

NAFTA  and  Other  Trade  Agreements 

The  USTR  seeks  comments  on  the 
operation  and  effectiveness  of  certain 
trade  agreements  regarding 
telecommunications  products  and 
services,  including  the  NAFTA.  Chapter 
13  of  the  NAFTA  includes  market 
access  and  national  treatment 
commitments  for  value-added 
telecommunications  services:  and,  it 
includes  a  national  treatment 
commitment  for  conformity  assessment 
in  relation  to  telecommunications 
equipment  standards. 

Bilateral  agreements  include,  on  a 
country-by-country  basis: 

Japan:  The  1999  Nippon  Telegraph 
and  Telephone  (NTT)  agreement:  the 
1994  U.S.-Japan  Public  Sector 
Procurement  Agreement  on 
Telecommunications  Products  and 
Services:  and,  additional 
telecommunications  trade  agreements 
with  Japan,  including  a  series  of 
agreements  on:  international  value- 
added  network  services  (IVANS)  (1990- 
91);  open  government  procurement  of 
all  satellites,  except  for  government 


research  and  development  satellites 
(1990);  network  channel  terminating 
equipment  (NCTE)  (1990):  and  cellular 
and  third-party  radio  systems  (1989) 
and  cellular  radio  systems  (1994). 

Korea:  Agreements  regarding 
protection  of  intellectual  property  rights 
("IPR")(1996),  type  approval  of 
telecommunications  equipment  (1992/ 
1996),  transparent  standard-setting 
processes,  (1992/1997)  and  non- 
discriminatory access  to  Korea 
Telecommunications'  procurement  of 
telecommunications  products.  (1992/ 
1996) 

Mexico:  The  1997  understanding 
regarding  test  data  acceptance 
agreements  between  product  safety 
testing  laboratories. 

Mutual  Recognition  Agreements  For 
Conformity  Assessment  of 
Telecommunications  Equipment: 
Mutual  Recognition  Agreements  • 
("MRAs")  regarding 
telecommunications  equipment  trade 
with  the  European  Union  (1997).  APEC 
countries  (1998),  and  CITEL  countries 
(1999). 

Taiwan:  The  February  1998  agreement 
on  interconnection  pricing  for  provision 
of  wireless  services  in  Taiwan;  and,  the 
July  1996  agreement  on  the  licensing 
and  provision  of  wireless  services 
through  the  establishment  of  a 
competitive,  transparent  and  fair 
wireless  market  in  Taiwan.  USTR  also 
seeks  comments  on  telecommunications 
commitments  made  by  Taiwan  to  the 
United  States  in  October  1999  and 
Februarj'  1998  as  part  of  its  accession  to 
the  WTO. 

Public  Comment:  Requirements  for 
Submissions 

USTR  requests  comments  on:  the 
operation  and  effectiveness  of — 
including  implementation  of  and 
compliance  with — the  WTO  Basic 
Telecommunications  Agreement:  other 
WTO  agreements  affecting  market 
opportunities  for  telecommunications 
products  and  services  of  the  United 
States:  the  NAFTA;  and  other 
telecommunications  trade  agreements 
with  APEC  members,  CITEL  members, 
the  EU,  Japan,  Korea,  Mexico  and 
Taiwan.  All  comments  must  be  in 
English,  identify  on  the  first  page  of  the 
comments  the  telecommunications  trade 
agreement(s)  discussed  therein,  be 
addressed  to  Gloria  Blue,  Executive 
Secretary.  TPSC,  ATTN:  Section  1377 
Comments,  Office  of  the  U.S.  Trade 
Representative,  and  be  submitted  in  15 
copies  by  noon  on  Friday,  January  26, 
2001. 

All  comments  will  be  placed  in  the 
USTTl  Reading  Room  for  inspection 
shortly  after  the  filing  deadline,  except 
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biisiness  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  information  submitted  in 
accordance  with  15  CFR  2003.6.  must  be 
clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  of 
15  copies,  and  must  be  accompanied  by 
15  copies  of  a  nonconfidential  summary 
of  the  confidential  information.  The 
nonconfidential  siumnary  will  be  placed 
in  the  USTR  Public  Reading  Room. 

An  appointment  to  review  the 
comments  may  be  made  by  calling 
Brenda  Webb  at  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon,  and 
from  1  p.m.  to  4  p.m.,  Monday  throu^ 
Friday,  and  is  located  in  Room  101. 

Cannen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  01-555  Filed  1-8-01;  8:45  am) 

MLUNQ  COM  JWt-OI-^ 


DEPARTMENT  OF  TRANSPORTATION 

Fedsral  Railroad  Administration 
[FRA  Dociwt  No.  87-2,  Notica  No.  10] 
RIN213&-AB20 

Automatic  Train  Control  (ATC)  and 
Advancad  Civil  Spaad  Enforcamant 
Systam  (ACSES);  Northaast  Corridor 
(NEC)  Rallroada 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Amendments  to  Order  of 

Particular  Applicability  Requiring 
ACSES  Between  New  Haven. 
Connecticut  and  Boston, 
Massachusetts — Massachusetts  Bay 
Transit  Authority  (MBTA)  Temporary 
Operating  Protocols. 

SUMMARY:  FRA  amends  its  Order  of 
Particular  Applicability  requiring  all 
trains  operating  on  the  Northeast 
Corridor  (NEC)  between  New  Haven, 
Connecticut  and  Boston,  Massachusetts 
(NEC— North  End)  to  be  equipped  to 
respond  to  the  new  Advanced  Civil 
Speed  Enforcement  System  (ACSES) 
system.  The  amendments  specify 
temporary  operating  protocols  that  will 
minimize  the  impact  of  ACSES  on 
MBTA  service  during  the  initial 
implementation  of  ACSES  on  the  NEC — 
North  End. 

DATES:  The  amendments  to  the  Order 
are  effective  January  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
E.  Goodman,  Staff  Director,  Signal  and 
Train  Control  Division,  Office  of  Safety, 


Mail  Stop  25,  FRA.  1120  Vermont 
Avenue,  NW.,  Washington,  DC  20590 
((202)  493-6325);  Paul  Weber.  Raifroad 
Safety  Specialist,  Signal  and  Train 
Control  Division.  Office  of  Safety,  Mail 
Stop  25,  FRA,  1120  Vermont  Avenue, 
NW.,  Washington.  DC  20590  ((202)  493- 
6258);  or  Patricia  V.  Sun,  Office  of  Chief 
Coimsel,  Mail  Stop  10, 1120  Vermont 
Avenue,  NW.,  Washington.  DC  20590 
((202)  493-6038). 

SUPPLEMENTARY  INFORMATION:  The  Order 
of  Particiilar  Applicability,  as  published 
on  July  22, 1998,  set  performance 
standards  for  cab  signal/automatic  train 
control  and  ACSES  systems,  increased 
certain  maximum  authorized  train 
speeds,  and  contained  safety 
requirements  supporting  improved  rail 
service  on  the  NEC.  63  FR  39343. 
Among  other  requirements,  the  Order 
required  all  trains  operating  on  track 
controlled  by  the  National  Railroad 
Passenger  Corporation  (Amtrak) 
between  New  Haven,  Connecticut  and 
Boston,  Massachusetts  (NEC — North 
End)  to  be  controlled  by  locomotives 
equipped  to  respond  to  ACSES  by 
October  1, 1999.  In  a  later  notice,  FRA 
amended  the  Order  to  set  a  new 
implementation  schedule  and  make 
tedmical  changes.  65  FR  62795,  October 
19.  2000. 

Massachusetts  Bay  Transit  Authority 
(MBTA)  Temporary  Operating 
Protocols 

FRA  is  making  the  amendments  to 
this  Order  effective  upon  publication 
instead  of  30  days  after  the  publication 
date  in  order  to  realize  the  significant 
safety  and  transportation  benefits 
afforded  by  the  ACSES  system  at  the 
earliest  possible  time.  All  affected 
parties  have  been  notified.  The 
temporary  protocols  specified  below 
will  provide  a  safe,  operationally  sound 
transition  to  full  ACSES  implementation 
on  MBTA  territory  while  minimizing 
the  impact  on  MBTA  service.  FRA  is  not 
reopening  the  comment  period  since 
these  technical  changes  will  be  effective 
only  until  July  1.2001. 

FRA  expects  MBTA  to  make  every 
effort  to  run  ACSES-equipped  trains 
during  the  approximately  six-month 
period  that  these  protocols  are  in  effect; 
this  additional  time  should  prove 
sufficient  for  MBTA  to  complete 
implementation  of  ACSES.  However,  if 
MBTA  cannot  dispatch  a  train  equipped 
with  ACSES,  it  may  revert  to  the  train 
control  methods  and  maximum 
operating  speeds  in  effect  prior  to  the 
effective  date  of  this  Order. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Final  Order  of 
Particular  Applicability  at  65  FR  62797- 


62799  (October  19,  2000)  (Order)  is 
amended  as  follows: 

1.  The  authority  for  the  Order 
continues  to  read  as  follows:  49  U.S.C. 
20103,  20107,  20501-20505  (199^'  and 
49  CFR  1.49(0,  (g).  and  (m). 

2.  The  imnumbered  paragraph  of  the 
Order  at  65  FR  62798  that  reads 
"Effective  October  21.  2000,  the 
following  performance  standards  and 
special  requirements  shall  apply,  except 
for  paragraph  9(b),  which  shall  apply 
February  1,  2001."  is  deleted,  and  the 
following  paragraph  is  inserted  in  its 
place:  "Effective  October  21,  2000,  the 
following  performance  standards  and 
special  requirements  shall  apply,  except 
for  paragraph  9(b),  which  shall  apply 
February  1,  2001,  and  paragraph  11, 
which  shall  apply  January  9,  2001.". 

3.  Paragraph  11  is  added  at  the  end  of 
paragraph  10  of  the  Order  at  65  FR 
62799.  to  read  as  follows: 

11.  Massadiusetts  Bay  Transit 
Authority  (MBTA)  Temporary 
Operating  Protocob 

(a)  Effective  upon  January  9.  2001 
xmtil  July  1 ,  2001 ,  Amtrak  must  adhere 
to  the  following  procedures  if  it 
becomes  necessary  to  dispatch  an 
MBTA  train  from  its  initial  terminal 
with  inoperative  onboard  ACSES 
equipment: 

(1)  The  train  dispatcher  must  verbally 
authorize  the  movement; 

(2)  The  train  dispatcher  must  issue  a 
temporary  speed  restriction  to  limit  the 
speed  of  high  speed  trains  (Amtrak 
trains  hauled  by  electric  locomotives  or 
electric  power  cars)  to  110  miles  per 
hour  (mph)  in  the  ACSES  territory 
where  the  MBTA  train  with  inoperative 
ACSES  equipment  will  operate;  and 

(3)  Once  the  MBTA  train  vrith 
inoperative  ACSES  equipment  is 
verified  to  have  cleared  the  ACSES 
territory,  the  train  dispatcher  may 
cancel  the  110-mph  speed  restriction. 

(b)  The  procedures  set  forth  in 
subparagraph  (a)  of  this  paragraph  must 
also  be  followed  if  it  becomes  necessary 
to  dispatch  an  MBTA  train  from  its 
initial  terminal  with  a  locomotive  or 
control  car  that  is  not  equipped  with 
onboard  ACSES  equipment,  if  no 
ACSES-equipped  MBTA  locomotive  or 
control  car  is  available. 

(c)  Amtrak  must  promptly  notify  the 
regional  headquarters  office  for  Region  1 
of  FRA's  Office  of  Safety  of  any 
invocations  of  this  protocol.  Included  in 
the  notification  must  be  the  date,  time, 
and  location  of  the  incident,  and  the 
reason  for  invoking  the  protocol. 
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Issued  in  Washington,  D.C.  on  January  3, 
2001. 

John  V.  Wells, 

Acting  Federal  Railroad  Administrator. 
[FR  Doc.  01-504  Filed  1-8-01;  8:45  am] 

nUMG  CODE  4«10-06-» 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[STB  Docket  No.  AB-88  (Sub-No.  11 X)] 

Baaaemar  and  Lake  Erie  Railroad 
Company— Abandonment  Exemption— 
in  Butiar  County,  PA 

Bessemer  and  Lake  Erie  Railroad 
■  Company  (B&LE)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  abandon  and 
discontinue  service  over  its  line  of 
railroad  known  as  the  Hilliard's  Branch, 
extending  from  Station  195-t-OO  East  to 
End  of  Track,  at  Station  380+88.4,  in 
Butler  County,  PA,  a  distance  of  3.52 
miles.  The  line  traverses  United  States 
Postal  Service  Zip  Code  16020. 

B&LE  has  certffied  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  year^(2)  no  overhead  traffic  has 
been  handlea  over  the  line  for  at  least 
2  years;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Coxut  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  J.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  February  8,  2001.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 


environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  19, 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  29, 
2001,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Thomas  R.  Ogoreuc, 
Esq.,  Bessemer  and  Lake  Erie  Railroad 
Company,  135  Jamison  Lane, 
Monroeville,  PA  15146. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

B&LE  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  12,  2001. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surfrice  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  B&LE  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line,  ff 
consummation  has  not  been  effected  by 
B&LE's  filing  of  a  notice  of 
consummation  by  January  9,  2002,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  December  29,  2000. 


'  TTie  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  elTective  date.  See  Exemption  of  Out- 
ofService  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Pnxeedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-332  Filed  1-8-01;  8:45  am] 

BIUJNG  COOE  491S-01-U 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Ravenua  Sarvica 

Propoaad  Collaction;  Commant 
Raquaat  For  Tip  Rata  Detarmlnation 
Agraamant  (for  uaa  by  Employers  in 
Iha  Food  and  Bavaraga  induatry) 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  the  Tip 
Rate  Determination  Agreement  (for  use 
by  employers  in  the  food  and  beverage 
industay). 

DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  .comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION:  Title:  Tip 
Rate  Determination  Agreement  (for  use 
by  employers  in  the  food  and  beverage 
industry). 

OMB  Number:  1545-1715. 

Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 
employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  There  is  no  change  to 
this  existing  information  collection. 

Type  of  Review:  Extension  of  a 
cxirrently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estiniated  Average  Time  Per 
Respondent:  11  hours. 

Estimated  Total  Annual  Burden 
Hours:  1,737. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number.    ^ 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  CommentB 

Coroments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  29.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-493  Filed  1-8-01;  8:45  am] 

■ujNO  com  4no-oi-p 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collectkin;  Comment 
Request  For  Fonn  4804 

aqency:  Internal  Revenue  Service  (KS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4804,  Transmittal  of  Information 
Returns  Reported  Magnetically. 
DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Transmittal  of  Information 
Returns  Reported  Magnetically. 

OMB  Number:  1545-0367. 

Fonn  Number:  Form  4804. 

Abstract:  Under  Internal  Revenue 
Code  sections  6041  and  6042.  aU 
persons  engaged  in  a  trade  or  business 
and  making  payments  of  taxable  income 
must  file  reports  of  this  income  with  the 
IRS.  In  certain  cases,  this  information 
must  be  filed  on  magnetic  media.  Form 
4804  is  a  transmittal  form  for  the 
magnetic  media,  which  indicates  the 
payer,  type  of  dociunent,  and  total 
payee  records. 

Current  Actions:  Form  4804  is  being 
revised.  It  was  determined  that  the 
detailed  payer  information  requested  in 
Block  10  of  the  form  was  no  longer 
helping  to  expedite  processing  of 
information  rettims.  By  eliminating  the 
need  for  most  of  this  information,  the 
form  was  streamlined.  Since  Form  4802 
was  a  continuation  form  used  to  collect 
additional  payer  information  in  Block 
10,  Form  4802  was  eliminated. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  farms,  and  Federal, 
state,  local  or  tribal  governments. 

Estimated  Number  of  Responses: 
71,058. 

Estimated  Time  Per  Response:  18 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  20.902. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuus  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  (he  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  December  28,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer.  ' 

(FR  Doc.  01-494  Filed  1-8-01;  8:45  am) 

BILUNG  COOE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  1041  and  Related 
Schedules  D,  J,  and  K-1 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conmients. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
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1041  and  related  Schedules  D,  J,  and  K- 
1,  U.S.  Income  Tax  Return  for  Estates 
and  Trusts. 

DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Estates  and  Trusts  (Form  1041),  Capital 
Gains  and  Losses  (Schedule  D), 
Accumulation  Distribution  for  Certain 
Complex  Trusts  (Schedule  J),  and 
Beneficiary's  Share  of  Income, 
Deductions,  Credits,  etc.  (Schedule  K- 
1). 

OMB  Number:  1545-0092. 

Form  Number:  1041  and  related 
Schedules  D,  J,  and  K-1. 

Abstract:  IRC  section  6012  requires 
that  an  annual  income  tax  return  be 
filed  for  estates  and  trusts.  The  data  is 
used  by  the  IRS  to  determine  that  the 
estates,  trusts,  and  beneficiaries  filed  the 
proper  retiuns  and  paid  the  correct  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
3,496,119. 

Estimated  Time  Per  Respondent:  104 
hours,  11  minutes. 

Estimated  Total  Annual  Burden 
Hours:  364,219,012. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to  this 
notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  %vill  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  28,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-495  Filed  1-8-01;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Tip  Reporting  Alternative 
Commitment  (TRAC)  for  Use  in  the 
Food  and  Beverage  Industry 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Departinent  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  tiie  IRS  is 
soliciting  comments  concerning  the  Tip 
Reporting  Alternative  Commitment 
(TRAC)  for  Use  in  the  Food  and 
Beverage  Industry. 
DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  IX:  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  For  Tip  Reporting  Alternative 
Commitment  (TRAC)  for  Use  in  the 
Food  and  Beverage  Industry. 

OMB  Number:  1545-1549. 

Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 
employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  'There  is  no  change  to 
this  existing  information  collection. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents 
and/or  Recordkeepers:  4 1 ,800. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  7  hours,  6 
minutes. 

Estimated  Total  Annual  Reporting 
and/or  Recordkeeping  Burden  Hours: 
296,916. 

The  following  paragraph  appfies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  2,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-496  Filed  1-8-01;  8:45  am] 

MLLMQCOW  4830-«1-4> 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  For  Tip  Reporting  AKemative 
Commitment  (TRAC)  for  Most 
Industries 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Tip 
Reporting  Alternative  Commitment 
(TRAC)  For  Most  Industries. 
DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Tip  Reporting  Alternative 
Commitment  (TRAC)  For  Most 
Industries. 

OMB  Number:  1545-1714. 

Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its  tax 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 
employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  There  is  no  change  to 
this  existing  information  collection. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents 
and/or  Recordkeeping:  300. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  16  hr.,  16 
min. 

Estimated  Total  Armual  Reporting 
and/or  Recordkeeping  Burden  Hours: 
4,877. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Coniments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  2,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer, 
[FR  Doc.  01-497  Filed  1-8-01;  8:45  am] 
BUJNO  COM  6SaO-50-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2001-1 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
2001-1.  Employer-designed  Tip 
Reporting  Pro-am  for  the  Food  and 
Beverage  Industry  (EmTRAC). 
DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Carol  Savage,  (202)  622-3945, 
Internal  Revenue  Service,  room  5242, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer-designed  Tip 
Reporting  Pro-am  for  the  Food  and 
Beverage  Industry  (EmTRAC). 

OMB  Number:  1545-1716. 

Notice  Number:  Notice  2001-1. 

Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its 
compliance  efforts  to  assist  employers 
and  their  employees  in  luderstanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 
employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents 
and/or  recordkeepers:  20. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  44  hours. 

Estimated  Total  Armual  Reporting 
and/or  Recordkeeping  Burden  Hours: 
870  hoiu^. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
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of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 


invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu^en  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  2.  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-498  Filed  1-8-01;  8:45  am) 
BILUNG  CODE  4a30-01-P 


Tuesday, 
January  %  2001 


Part  n 

Environmental 
Protection  Agency 

s 

40  CFR  Parts  35  and  735 
Environmental  Program  Grants — State, 
Interstate,  and  Local  Government 
Agencies;  Final  Rule 


1726 


Federal  Register /Vol.  66,  No.  6 /Tuesday.  January  9,  2001 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35  and  735 

[FRL-e929-4] 

Rm2030-AAS5 

EnvironnMntal  Program  Grants — State, 
Interstate,  and  Local  Government 
Agencies 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  This  final  rule  revises  and 
updates  requirements  in  several 
Environmental  Protection  Agency  (EPA) 
regulations  governing  grants  to  State, 
interstate  and  local  government  agencies 
under  several  environmental  programs. 
The  regulation  advances  ongoing  efibrts 
to  build  more  effective  State-EPA 
partnerships  and  to  improve 
environmental  conditions  by  providing 
States  with  increased  flexibility  to  direct 
resources  where  they  are  needed  most  to 
address  environmental  and  public 
health  needs.  This  regiilation  updates, 
clarifies,  and  streamlines  requirements 
governing  environmental  program 
grants  and  establishes  requirements  for 
the  Performance  Partnership  Grant 
(PPG)  program.  The  rule  includes 
results-oriented  approaches  to  planning 
and  managing  environmental  programs. 
It  also  establishes  requirements  for  grant 
programs  that  began  after  the  original  40 
CFR  part  35,  subpart  A  was  published. 
(A  regulation  governing  environmental 
program  grants  to  Indian  Tribes  and 
Tribal  Consortia  will  be  published 
shortly  in  an  upcoming  issue  of  the 
Federal  Register.) 

DATES:  This  regulation  is  effiective  after 
February  8,  2001. 

Effective  Date:  This  rule  applies  to 
grants  awarded  after  February  8,  2001 
and  it  may  be  applied  to  currently  active 
PPGs,  if  agreed  to  in  writing  by  the 
Regional  Administrator  and  the 
recipient. 

ADDRESSES:  Although  this  regiilation  is 
final,  comments  may  be  submitted  at 
any  time  to  the  person  identified  in  the 
section  below. 

FOR  FURTI^R  INFORMATION  CONTACT: 
Michelle  McClendon,  Grants  Policy, 
Information,  and  Training  Branch 
(3g03R),  United  States  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW,  Washington,  DC  20460, 
Telephone:  (202)  564-5357. 
SUPPlfMENTARY  INFORMATION: 

L  Regulated  Entities 

Entities  eligible  to  receive  the 
environmental  grants  listed  in  40  CFR 


35.100  are  regulated  by  this  rule. 
Regulated  categories  and  entities 
include: 


Categofy 

Regulated  entities 

Government 

State  Governments/Agencies. 
Local  Governments/Agencies. 
Interstate  Agencies. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  eligible 
imder  EPA's  authorizing  and 
appropriations  statutes  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  CHher  types  of  entities  could 
also  be  regulated.  To  determine  whether 
your  organization  is  regulated  by  this 
action,  you  shoidd  carefully  examine 
the  applicability  criteria  in  §  35.134  and 
the  program-specific  provisions  in 
§§  35.140  through  35.418  of  the  rule.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  FOR  FURmER  INFORMATION 
CONTACT  section. 

n.  Comments  and  Record 

The  record  of  this  final  rule  includes 
copies  of  the  proposed  and  final  rules, 
comments  received  on  the  rule,  EPA's 
responses  to  those  conunents,  and  other 
relevant  dociunents  that  support  the 
rule.  It  is  available  for  inspection  from 
9  am  to  4  pm  (Eastern  Time),  Monday 
through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  U.S.  EPA 
Headquarters,  401  M  Street,  SW;  East 
Tower  Basement;  Washington,  DC 
20460.  For  access  to  docket  materials, 
please  call  (202)  260-3027  to  schedule 
an  appointment. 

m.  Background 

EPA  proposed  a  rule  for 
environmental  program  grants  for  State, 
interstate,  and  local  government 
agencies  on  July  23, 1999  (64  FR  40064). 
EPA  received  eight  letters  of  conunent 
on  the  proposed  rule.  A  simunary  of  the 
comments  and  EPA's  responses  are 
included  in  this  preamble.  The 
preamble  also  summarizes  a  few 
changes  to  the  rule  EPA  determined 
necessary  to  clarify  various  provisions. 
This  publication  makes  the  rule  final. 

Since  EPA  was  formed  in  1970,  State 
capacity  and  responsibility  for 
implementing  environmental  and  public 
health  protection  programs  has  grown 
steadily.  Meanwhile,  environmental 
problems  and  their  soluticms  have 
become  more  complex.  In  light  of  these 
changes,  State  and  EPA  leaders 
recognized  that  continued 
environmental  progress  could  be  best 


achieved  if  EPA  and  States  worked 
together  more  effectively — as  partners. 

m  1995,  they  agreed  to  develop  and 
implement  the  National  Environmental 
Performance  Partnership  System 
(NEPPS).  NEPPS  is  designed  to:  Promote 
joint  planning  and  priority-setting  by 
EPA  and  the  States;  provide  States  with 
greater  flexibility  to  direct  resoiuxies 
where  they  are  needed  most;  foster  use 
of  integrated  and  innovative  strategies 
for  solving  water,  air,  and  waste 
problems;  achieve  a  better  balance  in 
the  use  of  enviroiunental  indicators  and 
traditional  activity  measures  for 
managing  programs;  and  improve  public 
understanding  of  environmental 
conditions  and  the  strategies  being  used 
to  address  them. 

The  changes  in  this  rule  are  intended 
to  promote  State-EPA  collaboration; 
provide  opportunities  for  innovation; 
and  reduce  paperwork — while  ensiuing 
sound  fiscal  management  and 
accountability  for  environmental 
performance — in  a  manner  consistent 
with  NEPPS.  For  example,  EPA  hopes  to 
foster  joint  planning  and  priority-setting 
by  explicitly  requiring  that  State 
priorities  and  needs  be  considered, 
along  with  national  and  regional 
guidance,  in  negotiating  grant  woric 
plans.  Under  this  rule,  a  State  can 
choose  to  organize  its  grant  work  plans 
in  accordance  with  environmental  goals 
and  objectives  or  in  other  new  ways 
rather  than  using  categories  predefined 
by  EPA.  However,  EPA  must  be  able  to 
lijik  the  grant  work  plan  to  EPA's 
Government  Performance  and  Results 
Act  Goal  and  Objective  Architecture,  as 
discussed  in  Section  VIII.  The  length  of 
a  grant  budget  period  is  negotiable. 
These  flexibilities  are  available  to  all 
States,  regardless  of  whether  they  are 
actively  participating  in  other  aspects  of 
NEPPS. 

More  than  half  of  the  States  have 
elected  to  negotiate  and  enter  into 
Performance  Partnership  Agreements 
(PPAs)  with  EPA  as  the  primary 
mechanism  for  implementing  NEPPS. 
Although  each  PPA  is  different,  PPAs 
typically  set  out  jointly  developed  goals, 
objectives,  and  priorities;  the  strategies 
to  be  used  in  meeting  them;  the  roles 
and  responsibilities  of  the  State  and 
EPA;  and  the  measiires  to  be  used  in . 
assessing  progress.  (In  some  cases, 
comparable  negotiated  agreements  are 
given  a  different  name,  such  as 
Environmental  Performance 
Agreements.)  A  PPA  is  generally  based 
on  information  about  the  environmental 
and  program  conditions  of  the  State  as 
well  as  national  and  regional  priorities 
and  concerns.  A  State  may  apply  for  and 
receive  any  grant,  including  a 
Performance  Partnership  Grant  (PPG), 
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without  negotiating  a  PPA.  However,  a 
•  PPA  can  provide  the  strategic 
imderpinning  for  the  work  a  State  plans 
to  carry  out  with  EPA  financial 
assistance,  and  the  PPA  can  serve  as  a 
grant  work  plan  if  it  meets  other  grant- 
related  statutory  and  regulatory 
requirements. 

Recognizing  the  limitations  of 
traditional  categorical  grants  to  allow 
full  achievement  of  the  NEPPS  goals, 
EPA  asked  Congress  for  new  authority 
that  would  give  States  greater  flexibility 
in  the  use  of  federal  grant  funds.  In  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134, 110  Stat.  1321,  1321-299 
(1996))  and  EPA's  FY  1998 
Appropriation  Act  (Pub.  L.  105-65,  111 
Stat.  1344, 1373  (1997)),  Congress 
authorized  the  award  of  Performance 
Partnership  Grants  (PPGs),  in  which 
State  and  interstate  agencies  (and  Tribes 
and  Intertribal  Consortia)  can  choose  to 
combine  two  or  more  environmental 
program  grants. 

Under  a  PPG,  a  recipient  can  achieve 
cost  and  administrative  savings  by 
reductions  in  the  amount  of  grant 
paperwork  as  well  as  simplified 
accounting  requirements  that  do  not 
require  the  recipient  to  account  for 
expenditures  in  accordance  with  their 
original  funding  sources.  With  PPGs, 
recipients  can  negotiate  work  plans  with 
EPA  that  direct  federal  funds  where  the 
recipients  need  them  most  to  address 
environmental  and  public  health 
problems.  Recipients  also  can  try  new 
multi-media  approaches  and  initiatives, 
such  as  children's  health  protection 
programs,  multi -media  inspections, 
compliance  assistance  programs,  and 
ecosystem  management  that  were 
difficult  to  fund  imder  traditional 
categorical  grants. 

This  rule  is  designed  to  accommodate 
all  potential  variations  in  how  EPA  and 
individual  States  may  work  to  build 
partnerships.  The  rule  also  is  designed 
to  minimize  duplicative  effort  by 
allowing  for  multiple  uses  of 
information  or  processes  wherever 
appropriate.  A  State  may  choose  to 
negotiate  a  PPA  or  comparable  strategic 
agreement  with  EPA.  Where  a  State 
negotiates  both  a  PPA  and  PPG,  the 
processes  and  documentation  can  be 
integrated  and,  if  appropriate,  identical. 
Also,  a  State  can  receive  a  separate 
categorical  grant  for  each  environmental 
program,  a  PPG  covering  all  programs 
eligible  for  inclusion,  or  a  combination 
of  separate  categorical  grants  and  PPGs 
covering  only  some  programs. 

These  regulations  will  be  codified  in 
40  CFR  part  35  as  EPA's  Environmental 
Program  Grants  regulation.  Subpart  A 
applies  to  State,  interstate,  and  local 


agencies  covering  the  following 
programs:  Air  Pollution  Control;  Water 
Pollution  Control;  Public  Water  System 
Supervision;  Underground  Water 
Source  Protection;  Hazardous  Waste 
Management;  Pesticide  Cooperative 
Enforcement;  Pesticide  Applicator 
Certification  and  Training;  Pesticide 
Program  Implementation;  Nonpoint 
Source  Management;  State 
Administration;  Water  Quality 
Management  Planning;  Performance 
Partnership  Grants;  Lead-Based  Paint 
Grant  Program;  State  Indoor  Radon 
Grants;  Toxic  Substances  Compliance 
Monitoring  Grants;  State  Underground 
Storage  Tank  Grants;  Pollution 
Prevention  State  Grants;  Water  Quality 
Cooperative  Agreements;  and  State 
Wetlands  Development  Grants.  EPA  is 
also  publishing  subpart  B  in  this  issue 
of  the  Federal  Register,  which  appUes 
to  Tribes  and  Intertribal  Consortia. 

These  regulations  supplement  EPA's 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments 
regulation  (40  CFR  part  31).  Part  31 
applies  to  grants  and  subawards  to  State 
governments,  interstate  agencies,  and 
local  governments,  including  councils 
of  governments  (whether  or  not 
incorporated  as  nonprofit  organizations 
imder  State  law),  and  any  other  regional 
or  interstate  governmental  entity. 
(Under  a  few  of  the  programs  included 
in  this  rule,  grants  may  be  made  directly 
to  universities,  non-profit  organizations, 
and  individuals.  In  those  cases,  the  rule 
also  supplements  EPA's  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations  (40  CFTl  part 
30).) 

This  rule  deletes  40  CFR  745.330, 
which  authorizes  EPA  to  make  grants  to 
States  and  Indian  Tribes  under  section 
404(g)  of  the  Toxic  Substances  Control 
Act  for  lead-based  paint  programs. 
Provisions  governing  those  grants  are 
included  in  this  rule  and  in  the 
companion  rule  issued  as  subpart  B  of 
40  CFR  part  35  for  Tribes  and  Intertribal 
Consortia. 

IV.  Requirements  for  Enviromnental 
Program  Grants 

Sections  35.100  through  35.118  of  the 
rule  apply  to  all  environmental  program 
grants  covered  by  subpart  A  of  part  35, 
including  PPGs.  This  rule  contains 
changes  to  foster  State-EPA 
partnerships,  improve  accountability  for 
environmental  and  program 
performance,  and  streamline 
administrative  requirements.  Some  of 
the  rule's  key  features  are  discussed 
below. 


State-EPA  partnerships.  To  foster 
joint  planning  and  priority-setting,  the 
rule  explicitly  requires  consideration  of 
State  priorities  along  with  national  . 
program  and  regional  supplemental 
guidance  in  negotiating  grants. 
However,  the  H'A  Regional 
Administrator  must  consult  with  the 
National  Program  Manager  before 
agreeing  to  a  State  work  plan  that  differs 
substantially  from  national  program 
guidance.  A  State  is  provided  flexibility 
through  the  work  plan  negotiation 
process,  and  in  particular  through  its 
ability  to  organize  work  plan 
components  in  whatever  way  fits  best. 
States  applying  for  PPGs  will  have  still 
greater  flexibility  as  described  in  the 
PPG  discussion  below.  Where 
appropriate,  the  grant  work  plan  will  ^ 
reflect  both  EPA  and  State  roles  and 
responsibilities  and  there  will  be  a 
negotiated  joint  performance  evaluation 
process. 

Accountability.  The  rule 
accommodates  results-oriented 
approaches  to  planning  and  managing 
environmental  programs.  Definitions 
and  other  aspects  of  the  rule  are 
compatible  with  the  Government 
Performance  and  Results  Act  (GPRA) 
and  reflect  efforts  to  establish  goals  and 
objectives  as  well  as  environmental  and 
program  performance  measures  at  both 
the  national  and  State  levels.  The  rule 
recognizes  the  need  for  a  mix  of 
outcome  (results  and  output  (activity) 
measures  for  management  purposes. 
While  the  rule  encourages  States  to 
organize  their  work  plans  around  goals 
and  objectives,  States  may  continue  to 
use  existing  structures  if  they  wish. 
However,  EPA  must  be  able  to  link  the 
grant  work  plans  to  EPA's  GPRA  Goal 
and  Objective  Architecture. 

Administrative  changes.  Under  the 
rule.  States  can  negotiate  funding 
periods  of  one  or  more  years  with  EPA. 
EPA  recommends,  however,  that 
funding  periods  not  exceed  five  years 
because  it  is  difficult  to  account  for 
funds  and  maintain  records  for  longer 
periods.  (The  term  "funding  period" 
used  in  this  preamble  and  40  CFR  31.23 
has  the  same  meaning  as  the  term 
"budget  period"  on  EPA's  grant  and 
cooperative  agreement  and  amendment 
forms.) 

The  rule  streamlines  some 
requirements  and  eliminates  other 
requirements  associated  with  changes 
made  to  grant  work  plan  commitments 
and  budgets.  These  requirements 
replace  those  foimd  in  40  CFR  31.30. 
Prior  written  approval  irom  EPA  is  sUll 
required  for  significant  changes  in  a 
grantee's  work  plan  commitments. 
Written,  but  not  prior,  approval  is 
required  for  changes  requiring  increases 
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in  grant  amounts  and  extensions  of  the 
funding  period.  EPA  approval  is  no 
longer  required  for  other  changes  in  the 
work  plan  or  budget,  changes  in  key 
persons,  or  decisions  to  carry  out 
portions  of  the  work  through  subgrants 
or  contracts,  luiless  the  Regional 
Administrator  determines,  on  a  case-by- 
case  basis,  that  circumstances  warrant 
imposing  additional  approval 
requirements  on  a  particvdar  recipient. 

Pre-award  costs.  Pre-award  costs  may 
be  reimbursed  under  the  grants  without 
prior  approval  so  long  as  they  are 
incurred  within  the  budget  period, 
identified  in  the  approval  grant 
application,  and  would  have  been 
allowable  if  inciured  after  the  award. 

Insular  areas.  This  rule  includes 
conforming  changes  to  reflect  the 
change  in  status  of  the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  and 
Palau.  They  were  previously  entities 
within  the  Trust  Territory  of  the  Pacific 
Islands,  but  they  have  entered  into 
Ck)mpacts  of  Free  Association  with  the 
Government  of  the  United  States.  As  a 
result,  each  is  now  a  sovereign,  self- 
governing  entity  and,  as  such,  is  no 
longer  eligible  to  receive  grants  as  a 
territory  or  possession  of  the  United 
States.  Because  the  Trust  Territory  of 
the  Pacific  Islands  no  longer  exists,  the 
rule's  provisions  regarding  allotments 
omit  any  reference  to  the  Trust 
Territory,  and  references  to  the  Trust 
Territory  in  environmental  program 
grant  statutes,  including  the  references 
in  the  definitions  of  "State,"  no  longer 
have  legal  effect. 

The  Administrator  of  EPA  is 
authorized  to  consolidate  grants  and 
waive  administrative  requirements  for 
grants  made  to  certain  insular  areas  (48 
U.S.C.  1469a).  Through  this  regulation 
that  authority  is  delegated  to  the 
Regional  Administrators. 

V.  Performance  Partnership  Grants 

Sections  35.130  through  35.138 
contain  requirements  that  apply  only  to 
Performance  Partnership  Grants  (PPGs). 
In  a  PPG,  a  State  or  interstate  agency 
recipient  can  combine  funds  from  two 
or  more  environmental  program  grants 
into  a  single  grant  under  streamlined 
administrative  requirements.  Funds  may 
be  used  for  eligible  cross-media 
activities  or  strategies  and  do  not  need 
to  be  accounted  for  in  accordance  with 
their  original  program  soiut:es.  Key 
features  of  the  PPG  rule  are  discussed 
below. 

Funds  and  activities  eligible  for 
inclusion  in  a  PPG.  Funds  for  any 
particular  environmental  program  grant 
may  be  included  in  a  PPG  only  if  the 
funds  for  that  grant  are  appropriated  in 
the  same  specific  appropriation 


(earmark)  as  the  funds  for  PPGs.  EPA 
will  announce  any  changes  in  its 
appropriation  acts  that  affect  the  list  of 
programs  in  §  35.101.  Ciurently,  funds 
bom  all  but  two  of  the  environmental 
program  grants  listed  in  §  35.101  are 
eligible  for  inclusion  in  a  PPG.  Funds 
for  Water  Quality  Management  Planning 
grants  under  section  205(j)(2)  of  the 
Clean  Water  Act  are  not  available  for 
inclusion  in  PPGs  because  funds  for 
these  grants  are  reserved  from  a 
different  earmark  in  the  Agency's 
appropriation  act.  In  addition,  there  are 
no  funds  appropriated  for  State 
Administration  grants  under  section 
205(g)  of  the  Glean  Water  Act. 

A  State  or  interstate  agency  PPG 
recipient  may  use  PPG  funds  to  carry 
out  any  activity  that  would  be 
authorized  under  at  least  one  of  the 
environmental  program  grants  boxa 
which  funds  are  combined  in  the  PPG. 
This  means  that  a  PPG  recipient  may 
not  spend  PPG  funds  on  an  activity 
luiless  the  PPG  includes  some  funds 
from  an  environmental  program  grant 
under  which  that  activity  woiild  be 
eligible.  For  example,  a  PPG  recipient 
could  not  use  PPG  funds  for  an  activity 
that  is  authorized  only  under  sections 
205(g)  or  20S(j)(2)  of  the  Clean  Water 
Act  because  no  section  205(g)  or 
205(j)(2)  funds  will  have  been  included 
in  the  PPG.  On  the  other  hand,  if  an 
activity  would  be  authorized  under 
section  106  of  the  Clean  Water  Act.  and 
the  PPG  includes  section  106  funds, 
then  the  activity  may  be  funded  by  the 
PPG. 

A  State  or  interstate  agency  must  meet 
the  requirements  for  award  of  each  of 
the  environmental  programs  from  which 
funds  are  combined  in  the  PPG,  with  a 
few  specified  exceptions.  The 
exceptions  are  requirements  that  restrict 
how  a  specific  environmental  program 
grant  can  be  used  after  award.  These 
requirements  are  not  appropriate  to  be 
carried  over  to  PPGs  because:  (1)  after 
funds  are  awarded  in  a  PPG,  they  may 
be  used  for  cross-media  purposes  and; 
(2)  States  and  interstate  agencies  do  not 
need  to  account  for  the  funds  in 
accordance  with  their  original  program 
sources. 

Entities  eligible  for  PPGs.  The  types  of 
organizations  eligible  for  PPGs  are 
determined  by  the  authorizing  statutes 
for  the  PPG  program,  which  are  EPA's 
FY  1996  and  1998  appropriation  acts, 
(Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  Pub.  L  No. 
104-134, 110  Stat.  1321, 1321-299 
(1996);  Departments  of  Veterans  A^irs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1998,  Pub.  L.  No. 
105-65.  Ill  Stat.  1344, 1373  (1997)). 


Consistent  with  those  .statutes,  only 
States  and  interstate  agencies  are 
eligible  for  PPGs  imder  this  rule. 
Interstate  agencies  are  only  eligible  for 
PPGs  that  combine  funds  from  a  few 
existing  grant  programs  because 
interstate  agencies  are  only  authorized 
to  receive  grants  under  those  few 
environmental  programs.  Specifically, 
interstate  agencies  are  eligible  for  PPGs 
that  include  funds  from  the  following 
programs:  Air  Pollution  Control  (section 
105  of  the  Clean  Air  Act);  Water 
Pollution  Control  (section  106  of  the 
Clean  Water  Act):  Wetlands 
Development  Grants  (section  104(b)(3) 
of  the  Clean  Water  Act);  and  Water 
Quality  Cooperative  Agreements 
(section  104(b)(3)  of  the  Clean  Water 
Act).  Recipients  must  be  interstate 
agencies  as  defined  by  either  the  Clean 
Water  Act,  the  Clean  Air  Act,  or  both, 
depending  on  which  funds  are  included 
in  the  PPG.  Congress  authorized  EPA  to 
award  PPGs  to  interstate  agencies,  but 
only  as  provided  in  authorizing  statutes; 
Congress  did  not  intend  to  change  any 
of  the  existing  program  grant  eligibility 
requirements,  including  the  definition 
of  interstate  agency.  The  ability  of 
recipients  to  make  subgrants  is  not 
affected  by  combining  funds  into  a  PPG. 

Competitive  grants  and  PPGs.  States 
must  compete  for  some  of  the 
environmental  programs  eligible  for  a 
PPG  (e.g..  Pollution  Prevention  State 
Grants,  Wetlands  Program  Development, 
and  Water  Quality  Cooperative 
Agreements).  States  must  first  be 
selected  in  the  competitive  process  in 
order  to  include  these  competitive 
grants  in  a  PPG.  In  some  programs,  this 
process  may  include  awarding  funds  to 
a  State  agency  through  decisions  made 
during  a  joint  planning  process.  To 
maintain  the  integrity  of  the  competitive 
process  and  ensure  that  the  work  that 
was  the  basis  for  EPA's  selection  of  the 
proposal  is  performed,  the  State  must 
include  the  work  plan  commitments 
proposed  in  the  competitive  grant 
application  in  the  PPG  work  plan.  EPA 
will  then  consider  the  competitive  grant 
work  plan  commitments  in  determining 
the  funding  mix  of  the  PPG  among 
EPA's  GPRA  Goal  and  Objective 
architecture.  However,  as  with  other 
program  funds  included  in  a  PPG.  the 
State  does  not  need  to  account  for  these 
funds  in  accordance  with  the  funds' 
original  environmental  program  source. 
Although  a  State  must  agree  to  complete 
the  work  plan  commitments  proposed 
in  the  competitive  work  plan,  it  need 
not  account  for  the  funds  spent  on  a 
si}ecific  environmental  program  or 
activity.  Also,  if  the  time  required  to 
complete  work  under  the  competitive 
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program  is  longer  than  the  funding 
period  for  the  States'  PPG,  States  must 
make  provisions  to  carry  the  activities 
(and  funds,  if  appropriate)  to 
subsequent  PPG  funding  periods  to 
complete  them. 

Administrative  flexibility.  A  primary 
advantage  of  PPGs  is  the  administrative 
flexibility  provided  to  all  PPG 
recipients.  A  PPG  requires  only  a  single 
application,  work  plan,  and  budget, 
regardless  of  how  many  environmental 
programs  provide  the  funds  for  the  PPG. 
Once  funds  are  awarded  in  a  PPG, 
recipients  can  direct  the  funds  as 
needed  to  achieve  work  plan 
commitments  and  need  not  account  for 
funds  in  accordance  with  their  original 
funding  program  sources.  The  minimnin 
cost  share  required  for  a  PPG  is  the  sum 
of  the  cost  share  amounts  required  for 
each  of  the  environmental  program 
grants  combined  in  the  PPG.  If  a 
program  has  both  a  match  and  a 
maintenance  of  effort  requirement,  the 
greater  of  the  two  amoimts  will  be  used 
to  calculate  the  minimiun  cost  share 
attributed  to  that  program.  Just  as 
federal  funds  in  the  PPG  do  not  need  to 
be  accoimted  for  on  the  basis  of  their 
original  program  source,  the  non-federal 
share  of  a  PPG  may  be  expended  on 
work  plan  commitments  without  regard 
to  the  original  soiut:e  of  the  cost  share 
requirement.  These  administrative 
features  also  make  it  possible  for  States 
to  negotiate  a  work  plan  that  includes 
cross-media  or  innovative  strategies  for 
addressing  environmental  problems. 

Programmatic  flexibility.  If  approved 
by  the  EPA  Regional  Adnainistrator,  a 
PPG  can  also  provide  the  State  with 
programmatic  flexibility  to  increase 
efforts  in  some  program  areas  where  the 
State's  needs  are  greater  and  decrease 
them  in  others  where  the  State's  needs 
are  less.  In  applying  for  programmatic 
flexibility,  the  State  agency  must 
provide  a  rationale  commensurate  with 
the  type  and  amoimt  of  flexibility  being 
proposed,  explaining  the  basis  for  the 
State's  priorities  and  the  environmental 
or  other  benefits  it  expects  to  achieve. 
The  State  must  also  assure  that  basic 
programs  are  maintained  for  all 
programs  combined  in  the  grant.  The 
Regional  Administrator  and  State 
agency  will  negotiate  regarding  the 
environmental  and  other  information 
that  EPA  needs  to  make  a  decision 
regarding  the  application  for  flexibility. 
Information  useful  in  supporting  a 
State's  proposal  for  programmatic 
flexibility  may  already  exist,  such  as  in 
a  PPA.  a  recent  water  quality  report,  or 
a  previous  grant  evaluation.  Such 
iniormation  should  be  used  to  the  extent 
possible  to  minimize  duplication  of 
effort. 


Peifonnance  incentives.  One  goal  of 
the  Performance  Partnership  Grant 
program  is  to  find  ways  to  encoiu^e 
and  reward  outstanding  State  recipient 
performance.  EPA  believes  this 
regulation  establishes  the  foimdation  for 
such  an  incentive  program  by 
assiuing — 

•  States  and  EPA's  regions  agree  to 
measurable  outcomes  and  outputs  when 
awards  are  signed  in  accordance  with 
the  agreement  on  core  measures. 

•  Outcome  and  output 
accomplishments  are  meastired  and 
documented  through  the  joint 
evaluation  process  developed  and 
agreed  to  by  the  States  and  EPA  imder 
the  rule. 

We  would  expect  such  a  program  to 
be  based  on  each  year's  performance 
evaluation  and  might  include  incentive 
approaches  such  as — 

•  Using  a  part  of  each  year's  funds  to 
provide  incentive  bonuses  to  States 
which  are  most  successful  in  meeting 
conunitments,  and 

•  Using  a  part  of  each  year's  funds  to 
provide  bonuses  to  States  which  assiune 
primacy/authorization  for  programs 
such  as  drinking  water  and  hazardous 
waste. 

EPA  requested  but  received  no 
comments  on  a  performance  incentive 
program.  We  are  not  including 
requirements  for  a  performance 
incentive  program  at  this  time. 
Nevertheless,  EPA  may  develop  such  a 
program  in  the  futiue  and  may  use  this 
rule  as  a  foimdation. 

VI.  Response  to  Comments 

EPA  received  eight  letters 
commenting  on  the  proposed  rule.  In 
general,  the  comments  supported  the 
rule  as  written  but  suggested  a  few 
changes.  Specifically: 

1.  Two  commenters  expressed 
concern  that  §  35.107(a)  codifies  EPA 
guidance,  increasing  the  time  period  for 
development  of  an  approved  work  plan; 
further  limiting  the  flexibility  given  to 
grantees  to  tailor  work  plans  to  local 
needs;  and,  effectively  precluding  local 
air  agencies  from  negotiating  a  work 
plan  that  targets  resources  to  areas  of 
greatest  need  within  the  conununity. 

Section  35.107(a)(2)  requires  the 
Regional  Administrator  and  applicants 
to  consider  the  national  program 
guidance  in  place  at  the  time  of  the 
award  in  negotiating  a  work  plan,  and 
if  an  applicant  proposes  a  work  plan 
that  deviates  significanUy  from  the  goals 
and  objectives,  priorities,  or  core 
performance  measiu^s  in  the  national 
program  guidance  associated  with  the 
proposed  activities,  then  the  Regional 
Administrator  must  consult  writh  the 
appropriate  National  Program  Manager 


(NPM)  before  agreeing  to  the  work  plan. 
The  requirement  that  the  Regional 
Administrator  consult  with  the  relevant 
NPM  before  agreeing  to  a  work  plan  that 
significantly  deviates  from  national 
program  guidance  does  not  require 
anything  of  States;  it  governs  EPA's 
internal  operations.  More  specifically, 
§  35.107  is  intended  to  assure  that  the 
appropriate  NPM  is  informed  of 
significant  deviations  from  the  national 
program  guidance  and  has  an 
opportunity  to  participate  in  the 
Regional  Administrator's  decision  to 
agree  to  a  work  plan  that  deviates 
significanUy  from  national  program 
guidance.  Thus,  for  example,  the  NPM 
woiUd  be  informed,  and  have  an 
opportunity  to  consider  the  implications 
of  a  proposed  State  work  plan  that  does 
not  include  core  program  activities 
which  EPA  would  be  required  by  law  to 
carry  out  if  the  State  did  not  do  so. 
Finally,  §  35.107(a)(3)  states  that 
applicants  should  "base"  grant 
applications  on  the  national  program 
guidance  in  place  at  the  time  the 
application  is  being  prepared.  The 
piupose  of  this  provision  is  to  clarify 
that  applicants  may  use  the  guidance 
that  is  in  effect  to  develop  work  plans 
when  EPA  is  late  in  issuing  current 
gmdance. 

2.  Several  commenters  expressed 
concern  about  the  addition  of 
§  35.143(c)  which  provides  that  the 
Administrator  may  award  Clean  Air  Act 
section  105  funds  on  a  competitive 
basis.  Section  105(b)  of  the  Clean  Air 
Act  directs  the  Administrator  to  award 
funds  upon  such  terms  and  conditions 
as  the  Administrator  may  find  are 
necessary  to  carry  out  the  purpose  of 
section  105. 

The  statute  also  directs  the 
Administrator  to  give  due  consideration, 
so  far  as  practicable,  to  the  factors  of 
population,  the  extent  of  the  actual  or 
potenticd  air  pollution  problem,  and  the 
financial  need  of  the  respective  agencies 
in  establishing  regulations  for  the  award 
of  funds.  Working  in  concert  with  State 
and  local  agencies  over  the  years,  the 
Agency  has  found  that  a  limited  amount 
of  funds  made  available  to  air  pollution 
control  agencies  on  a  competitive  basis 
for  section  105  grants  has  led  to 
innovative  and  productive  approaches 
for  the  prevention  and  control  of  air 
pollution  (e.g.,  market-based  programs, 
mobile  source  public  outreach)  which 
are  of  benefit  to  all  air  pollution  control 
agencies  and  applicable  in  other  areas. 
Section  35.143(c)  simply  articulates  this 
long-standing  practice  of  awarding  a 
limited  amount  of  section  105  funds  to 
air  pollution  control  agencies  based  on 
a  competition.  It  is  not  intended  to  ^ 
signal  a  shift  on  the  part  of  the  Agency 
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in  determining  how  section  105 
resources  to  State  and  local  agencies  are 
distributed. 

3.  Two  conunenters  stated  that 
§  35.268(d)(5)  of  the  Nonpoint  Source 
Management  program  regulation 
requires  a  level  of  project  reporting  that 
is  not  required  by  the  statute  (section 
319  of  the  Clean  Water  Act)  and  out  of 
keeping  with  the  spirit  of  the  National 
Environmental  Performance  Partnership 
System  (NEPPS).  They  recommended 
that  §  35.268(d)(5)  be  dropped  in  its 
entirety. 

EPA  disagrees  with  this 
recommendation.  Section  35.268(d)(5) 
requires  recipients  to  include  specific 
information  in  their  work  plan  for 
watershed  projects  whose  costs  exceed 
$50,000.  The  section  319  program  is 
different  from  most  programs  under  this 
rule  in  several  respects.  The  program 
does  not  implement  or  support  the 
implementation  of  a  national  regulatory 
program.  Thus,  States'  use  of  the  current 
annual  appropriation  of  $200  million  is 
not  guided  by  a  regulatory  framework 
with  objective  technical  or 
enviroiunentally  based  standards  or 
guidelines.  Rather,  imder  section  319(b) 
of  the  Clean  Water  Act,  States  are  free 
to  implement  their  programs  with  or 
without  regulatory  standards,  using  any 
combination  of  technical  assistance, 
financial  assistance,  education  or 
demonstration  projects,  and  other 
techniques  as  the  States  see  fit. 

In  the  absence  of  clear  regulations  and 
standards  and  a  reasonable  amount  of 
information  on  funded  projects,  it 
would  be  very  difficult  for  EPA  and  the 
States  to  achieve  the  information 
transfiar  goals  of  section  319  or  to  assure 
that  the  funds  are  being  used  effectively 
to  achieve  program  goals.  In  the  early 
years  of  the  national  nonpoint  source 
program  (1990-1996),  EPA  addressed 
these  difficidties  by  using  a  competitive 
approach  to  awarding  the  State  grants. 
In  May,  1996,  based  on  a  cooperative 
EPA/State  development  process,  EPA 
published,  with  cover  letters  of 
endorsement  by  both  the  President  of 
the  Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators 
(ASIWPCA)  and  the  Chairman  of 
ASIWPCA's  Nonpoint  Source  Task 
Force,  a  new  national  nonpoint  source 
program  and  grants  guidance  which 
remains  in  effect.  In  this  guidance,  EPA 
eliminated  the  competitive  approach 
and  reduced  reporting  burdens  for 
States  and  EPA  and  the  States  also 
{^reed  that  the  States  would  upgrade 
their  nonpoint  source  programs. 

While  agreeing  to  minimize  the  grant 
application  burdens  for  States,  however, 
the  guidance  also  requires  States  to 
include  in  their  work  plan  for  watershed 


projects  which  cost  more  than  $50,000, 
a  brief  {e.g..  two  or  three  page)  synopsis 
of  the  watershed  implementation  plan 
outlining  the  problems  to  be  addressed, 
the  project's  goals  and  objectives;  and 
the  performance  measures  or 
environmental  indicators  that  will  be 
used  to  evaluate  the  results  of  the 
project.  Section  35.268(d)(5)  reflects  this 
EPA-State  understanding. 

It  is  EPA's  belief  that  preparing  a  two 
or  three  page  siunmary  of  $50,000 
projects  is  a  small  time  burden  that  will 
have  great  benefits  to  the  public.  It  will 
enable  citizens,  sister  State  agencies, 
and  practitioners  in  any  other  State  to 
easily  learn  what  projects  the  State  is 
implementing,  where  they  are  located, 
,and  what  types  of  measures  or  practices 
will  be  implemented.  This  will  facilitate 
the  involvement  of  citizens  in 
watershed  projects  and  also  the  transfer 
of  technology  development  to  other 
professionals.  These  are  the  hallmarks 
of  successful  State  nonpoint  source 
programs.  The  siunmaries  will  also  help 
ass\ire,  in  the  absence  of  regulatory 
benchmarks,  that  States  apply  their 
funds  to  their  highest-priority 
environmental  needs. 

4.  One  commenter  objected  to 

§  35.290(b)(4),  stating  that  the  language 
will  prevent  States  from  using  funds  for 
a  State  radon  proficiency  rating 
program. 

It  was  not  EPA's  intention  to  restrict 
the  use  of  radon  funds  in  this  way.  We 
have  clarified  the  language  to  make  it 
clear  that  the  restriction  applies  to  the 
use  of  State  radon  program  grant  funds 
for  a  federal  proficiency  rating  program, 
not  a  State  one. 

5.  One  commenter  was  concerned  that 
EPA  awards  are  often  late,  causing 
States  to  use  non-federal  resources  to 
finance  federal  activities  in  the 
beginning  of  many  fiscal  years. 

Unfortunately,  delays  in  awards  are 
most  often  caused  by  delays  in 
appropriations,  apportionment  of  funds, 
and  approval  of  operating  plans.  While 
all  of  these  steps  are  necessary  in  order 
for  the  EPA  to  determine  the  final 
amounts  that  will  be  available  to  the 
States  for  grants  under  the 
environmental  programs,  they  are  not 
controlled  by  EPA.  Delays  occur  most 
often  when  EPA  begins  the  fiscal  year 
with  funding  under  a  Continuing 
Resolution  rather  than  an  aimual 
appropriation  act.  Under  Continuing 
Resolutions,  affected  agencies  typically 
receive  limited  funds  for  a  short  period 
of  time  covered  by  the  Resolution, 
making  it  difficult  or  impossible  for  EPA 
regional  offices  to  fully  fund  their 
continuing  environmental  program 
grants  until  EPA's  annual  appropriation 
act  is  enacted.  In  response  to  the 


commenter's  characterization  of  the 
activities  performed  with  EPA  grant 
funds  as  "federal"  activities,  EPA  would 
like  to  clarify  that  the  principal  piupose 
of  these  grants  is  to  finance  State,  local, 
and  interstate  environmental  programs, 
not  federal  activities. 

6.  One  commenter  was  concerned  that 
because  "significant"  is  not  defined  in 

§  35.114(a),  it  may  lead  to  inconsistent 
enforcement. 

Section  35.114  requires  recipients  to 
obtain  the  Regional  Administrator's 
prior  written  approval  before  making 
significant  changes  to  the  grant  work 
plan  or  budget  alter  the  work  plan  has 
been  negotiated.  Under  the  Uniform 
Administrative  Regulations  for  Grant 
and  Cooperative  Agreements  to  State 
and  local  Governments  (40  CFR  part  31), 
recipients  are  required  to  get  EPA's 
prior  written  approval  for  "any  revision 
of  the  scope  or  objectives  of  the  project 
(regardless  of  whether  there  is  an 
associated  budget  revision  requiring 
prior  approval)."  40  CFR  31.30(d)(1). 
EPA  believes  that,  for  the  continuing 
environmental  program  grants  covered 
by  this  rule,  prior  written  approval  for 
changes  is  necessary  only  for  sigmficant 
changes,  and  that  the  grantee,  with 
assistance  from  its  EPA  project  officer, 
if  necessary,  is  in  the  best  position  to 
distinguish  significant  from 
insignificant  changes  in  the  context  of 
its  particular  work  plan.  Further,  we 
believe  that  defining  the  term  woiUd 
reduce  management  discretion  and 
flexibility  which  we  believe  essential  to 
the  regulation.  Accordingly,  EPA  has 
decided  not  to  define  "significant"  in 
§  35.114(a).  If  there  is  any  question  as  to 
whether  a  post-award  change  in  the 
work  plan  is  sigmficant,  grantees  are 
encouraged  to  consult  with  the  EPA 
project  officer  for  the  grant  before 
making  the  change. 

7.  One  commenter  questioned 
whether  §  35.145(b)  is  necessary. 

Section  35.145(b)  of  the  proposed  rule 
provided  for  a  waiver  of  the  match 
.  reqiiirement  for  section  105  grants 
under  the  Clean  Air  Act  for  up  to  three 
years  after  the  approval  of  the 
recipient's  Section  502(b)  operating 
permit  program  (Title  V  program).  The 
previous  final  rule  included  a  similar 
provision  at  40.CFR  35.205(b).  Title  V 
permit  fees  cannot  be  used  to  meet  the 
cost  share  requirement  of  Section  105 
grants.  Since  Title  V  fees  replaced  most 
recipients'  existing  fee  systems,  which 
had  been  a  significant  source  of  revenue 
for  meeting  the  cost  share  requirements 
of  section  105  grants,  some  air  pollution 
control  agencies  needed  additional  time 
to  adjust  their  programs  and  meet  their 
match  requirements  without  using  Title 
V  fee  revenue.  However,  all  affected  air 
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pollution  control  agencies  have  now 
received  at  least  interim  approval  of 
their  Title  V  program  and  those  few 
agencies  that  needed  a  waiver  have 
requested  and  received  it.  As  there  is  no 
need  to  retain  this  provision  in  the 
regulations,  it  has  been  deleted  from  the 
final  rule. 

8.  One  conunenter  suggested  that  the 
requirement  to  identify  funding 
amounts  for  each  work  plan  component 
contained  in  §  35.107(b)(2)(ii)  appears  to 
undermine  the  purpose  of  PPGs,  which 
is  to  allow  flexibility  in  shifting  funds 
to  address  public  health  and 
environmental  priorities.  The 
commenter  believes  targeting  the 
funding  amoimts  during  work  plan 
development  restricts  a  State's  ability  to 
shift  funds  to  address  these  priorities. 
EPA  is  clarifying  that  §  35.107(b)(2)(ii) 
requires  recipients  to  specify  the 
estimated  work  years  and  the  estimated 
funding  amounts  for  each  work  plan 
component.  EPA  believes  that 
estimating  the  resources  necessary  to 
carry  out  work  plan  components  in  the 
planning  stages  of  the  grant  represents 
prudent  management  practices. 
However,  this  requirement  will  not 
preclude  recipients  from  shifting  funds 
prior  to  award  to  address  environmental 
and  progranunatic  needs  and  priorities. 
The  negotiated  work  plan  components 
can  be  cross-media  and  supported  with 
any  of  the  funds  combined  into  the  PPG. 
Nor  will  this  requirement  preclude 
recipients  bom  making  such  changes 
after  the  grant  has  been  awarded. 
Recipients  may  make  changes  to  grant 
work  plans  and  budgets  in  accordance 
with  §  35.114,  which  requires  prior 
approval  or  approval  for  certain  types  of 
changes,  but  requires  no  approval  for  all 
other  changes. 

9.  A  commenter  questioned  whether 
the  data  gathered  from  grant 
applications  and  work  plans  could  be  . 
correlated  in  a  manner  that  would  allow 
EPA  to  determine  the  costs  of 
implementing  GPRA  goals  and 
objectives. 

EPA  agrees  that  this  is  not  the  most 
precise  method  of  determining  the  costs 
of  each  GPRA  subobjective.  However, 
the  alternative  would  be  to  place  a 
greater  biu'den  on  recipients  by 
requiring  more  complex  recipient 
accounting  systems  which  is  contrary  to 
the  simplification  goal  of  this 
regulation.  EPA  does  not  think  that  the 
added  benefits  of  more  exact  accounting 
would  justify  the  additional  costs 
associated  with  obtaining  such 
accounting  precision. 

10.  One  commenter  stated  that  there 
is  a  conflict  between  the  definition  of 
outcomes  and  the  requirement  that  work 


plan  commitments  include  a  time  frame 
for  accomplishment. 

The  definition  of  outcome  notes  that 
outcomes  may  not  necessarily  be 
achievable  during  a  grant  funding 
period,  whereas  §  35.107(b){2)(iii) 
("Work  plan  requirements")  requires 
that  the  work  plan  include  the  work 
plan  commitments  (which  include 
outcomes)  and  a  time  frame  for  their 
accomplishment.  Nothing  in 
§  35.107(b)(2)(iii)  requires  that  the  time 
frame  for  accomplishment  of  the  work 
plan  commitments,  including  outcomes, 
be  within  the  funding  period.  Therefore, 
we  have  decided  not  to  diange  the 
definition  of  outcome  or  the 
requirements  for  work  plans  in  the  final 
rule. 

11.  A  commenter  asked  how  the 
requirement  of  §  35.107(b)(2)(iv)  differs 
from  EPA's  aimual  program  reviews. 

Section  35.107(b)(2)Uv)  requires 
recipients  to  specify  in  their  work  plans 
a  performance  evaluation  process  in 
accordance  with  §  35.115  ("Evaluation 
of  Performance").  EPA's  annual  program 
review  is  the  joint  evaluation  process 
described  in  §35.115. 

Vn.  Other  Changes  in  the  Proposed 
Rule 

EPA  made  several  changes  to  the 
proposed  rule  to  clarify  certain 
provisions  even  though  the  provisions 
were  not  the  subject  of  comments. 

1.  On  May  3, 1999,  EPA  published  an 
amendment  related  to  grant  fund 
allotment  for  its  regulations 
implementing  the  Water  Pollution 
Control  Program  under  section  106  of 
the  Clean  Water  Act  (40  CFR  35.252). 
These  provisions  were  not  included  in 
the  proposed  regulation  due  to  timing  of 
the  publication.  We  added  the 
provisions  at  §  35.162.. 

2.  EPA  made  editorial  changes  to  the 
provisions  related  to  the  PPG  cost  share 
requirements  for  the  Air  Pollution 
Control  Program  under  section  105  of 
the  Clean  Air  Act  to  assure  this  rule  is 
consistent  with  the  Act.  There  is  no 
substantive  change  in  the  final  rule,  but 
EPA  believes  the  editorial  changes  will 
help  grantees  to  understand  and  comply 
with  the  match  and  maintenance  of 
effort  requirements  for  section  105 
funds  wh^n  they  are  included  in  a  PPG 
and  when  an  air  agency  withdraws  from 
the  PPG. 

EPA  added  a  new  provision  in  the 
final  rule  to  the  section  governing  grants 
for  Air  Pollution  Control  Programs  • 
under  section  105  of  the  Clean  Air  Act. 
Paragraph  (b)  of  §  35.145  ("Maximum 
federal  share")  provides  that  "revenue 
collected  pursuant  to  a  State's  Title  V 
operating  permit  program  may  not  be 
used  to  meet  the  cost  share 


requirements  of  Section  105."  This  is 
not  a  new  restriction:  it  was  the  basis  for 
the  temporary  cost  share  waiver  which 
has  been  omitted  from  the  final  rule 
because  it  is  obsolete.  This  restriction 
was  discussed  at  length  in  the  preamble 
announcing  changes  to  the  Section  105 
regulations  in  1995  (60  FR  366,  368,  Jan. 
4, 1995). 

EPA  added  two  new  provisions  to  the 
regulation  governing  grants  for  Air 
Pollution  Control  Programs  to  clarify 
that  (1)  When  expenditure  data  for  the 
preceding  fiscal  year  is  complete,  the 
Regional  Administrator  shall  use  that 
information  to  determine  the  agency's 
compliance  with  its  maintenance  of 
effort  requirement  (MOE)  and  (2)  if  a 
state  does  not  meet  the  MOE 
requirement,  EPA  will  recover  the  grant 
funds.  This  is  because  section  105 
explicitly  provides  that  "(njo  agency 
shall  receive  any  grant  under  this 
section  during  any  fiscal  year  when  its 
expenditures  of  non-Federal  funds  for 
recurrent  expenditures  for  air  pollution 
control  programs  wiU  be  less  than  its 
expenditures  were  for  such  programs 
during  the  preceding  fiscal  year"  (42 
U.S.C.  §  7405(c)(1)).  EPA  dos  not  intend 
to  establish  any  new  requirements  with 
these  changes;  these  provisions  have 
been  added  to  the  final  rule  only  to 
clarify  the  existing  MOE  requirements. 

3.  EPA  changed  the  name  of  the 
Pollution  Prevention  program  from 
Pollution  Prevention  Incentives  for 
States  as  identified  in  the  proposed 
regulation  to  Pollution  Prevention  State 
Grants  to  make  it  clear  that  we  award 
several  types  of  Pollution  Prevention 
grants  under  section  6605  of  the 
Pollution  Prevention  Act.  Pollution 
Prevention  Incentive  Grants  are  just  one 
type  of  grant  awarded  imder  section 
6605. 

4.  Finally,  while  the  regulation  uses 
the  term  "Regional  Administrator" 
throughout,  grants  subject  to  these 
provisions  may  also  be  approved  and 
awarded  by  officials  in  EPA 
Headquarters  from  time  to  time. 
Accordingly,  the  final  rule  has  been 
modified  by  adding  §  35.101(c)  to  clarify 
that  this  subpart  applies  and  the  phrase 
"Regional  Administrator"  means 
"Assistant  Administrator"  in  the  case  of 
grants  awarded  from  EPA  headquarters. 

Vm.  Implementing  GPRA 

The  Agency  has  developed  an 
integrated  approach  for  implementing 
GPRA,  the  Chief  Financial  Officers  Act 
(CFOA),  and  the  Federal  Financial 
Management  Improvement  Act  of  1996 
(FFMIA).  These  laws  provide  EPA  with 
a  framework  to  demonstrate  to  Congress 
and  the  taxpayers  the  costs  to  the 
federal  government  of  EPA's  program 
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goals  and  objectives.  The  States,  by 
virtue  of  delegated  program  authorities 
and  as  recipients  of  EPA  grant  funds, 
play  an  integral  part  in  achieving  those 
goals  and  objectives.  Thus  EPA's  reports 
of  Agency  resources  associated  with 
outcomes  and  outputs  will 
incorporate — at  the  GPRA  goal, 
objective,  and  subobjective  level — 
expenditiues  incurred  in  the  form  of 
payments  under  grants  and  cooperative 
agreements  .  In  order  to  comply  with  the 
Paperwork  Reduction  Act  and  the 
federal  government's  general  grant 
regulations.  EPA  also  has  a 
responsibility  to  minimize  additional 
administrative  reporting  requirements 
and  costs  borne  by  the  States.  In 
addition,  under  current  regulations  EPA 
generally  may  not  impose  accounting 
requirements  on  States  beyond  those 
currently  reouired  by  40  CFR  part  31. 

EPA  will  tnerefore  use  the  budget 
information  that  States  provide  in  grant 
applications  as  a  basis  for  linking  the 
Agency's  actual  expenditm^s  with 
outcomes.  EPA  will  be  able  to  rely  on 
State  budget  information  to  determine 
the  costs  of  EPA's  results  based 
outcomes  according  to  the  requirements 
of  this  rule: 

(1)  States  provide  the  program  budget 
information  required  as  part  of  the 
application  (see  §  35.107(b)(2)(ii)); 

(2)  EPA  and  the  States  explicitly 
define  work  plan  activities,  outcomes, 
and  outputs,  as  well  as  the  program 
flexibility  contained  in  the  work  plan 
(see§35.107(b)(2)(i));and 

(3)  States  report  back  on  work  plan 
accomplishments  (see  §  35.115). 

The  rule  will  ensure  that  these  three 
requirements  are  met.  Additionally,  in 
accordance  with  §  35.114(a),  recipients 
may  make  significant  changes  to  the 
work  plan  commitments  ondy  after 
obtaining  the  Regional  Administrator's 
prior  written  approval.  The  regional 
office,  in  consultation  with  the 
recipient,  will  doctunent  these  revisions 
including  budgeted  amoimts  associated 
with  the  revisions.  If  necessary,  the  EPA 
funding  office  will  make  adjustments  to 
original  budget  linking  work  plan 
components  to  EPA's  Goal  and 
Objective  Architecture.  Once  these 
requirements  are  met,  they  provide  a 
reasonable  basis  for  using  State  grant 
program  budgets  to  estimate  State 
contributions  to  the  costs  of  achieving 
EPA's  restilt's  based  outcomes. 

EPA,  in  consultation  with  recipients, 
is  responsible  for  cross-walking  the 
State  budget  information  (grant 
application  and  work  plan  data)  into  the 
GPRA  Goal  and  Objective  architectiu^. 
Cross-walk  information  is  developed  by 
EPA  during  the  work  plan/PPA 
negotiation  process  with  the  State. 


K.  Program-Specific  Provisions 

Requirements  applicable  to  each 
environmental  grant  program  are 
located  in  §§  35.140  through  35.418. 

Eligibility.  The  requirements  that 
recipients  must  meet  to  qualify  to 
receive  funds  luider  specific 
environmental  programs  are  included  in 
the  program-specific  provisions  (see 
§§35.140  through  35.418). 

(Jost  share.  The  required  cost  share  for 
each  environmental  program  is 
identified  in  the  program-specific 
sections.  Some  programs  do  not  have 
cost  share  requirements,  while  others 
have  percentage  matching  share 
requirements,  level  of  effort 
requirements,  or  both. 

X.  Conclusion 

This  regulation  will  be  the  foundation 
for  continuing  efforts  to  improve 
partnerships  between  EPA  and  its  State, 
interstate,  and  local  environmental 
protection  partners.  All  recipients  will 
benefit  from  the  streamlined  and 
simplified  requirements  of  the 
regulation.  In  addition,  it  will  provide 
recipients  choosing  to  participate  in  the 
PPG  program  with  programmatic 
flexibility  to  better  use  funds  to  address 
environmental  priorities. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (RFA),  which 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
applies  only  to  rules  notice  and 
comment  riilemaking  requirements 
under  the  Administrative  Procedure  Act 
(APA)  or  any  another  statute.  Grant 
award  and  administration  matters,  such 
as  this  rule,  are  explicitly  exempt  bom 
the  notice  and  comment  requirements  of 
the  APA  (5  U.S.C.  553(a)(1)).  Nor  is  this 
rule  required  to  undergo  notice  and 
comment  rulemaking  under  any  other 
statute. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  2  U.S.C.  1501  et  seq.,  109 
Stat.  48  (1995),  establishes  requirements 
for  federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  Tribal  governments  and  the 
private  sector.  Under  section  202  of  the 
UMRA,  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 


$100  million  or  more  in  any  one  year. 
This  regulation  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  or  Tribal  governments  or 
the  private  sector.  The  UMRA  excludes 
from  the  definitions  of  "federal 
intergovernmental  mandate"  and 
"federal  private  sector  mandates"  duties 
that  arise  from  conditions  of  federal 
assistance. 

National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  EPA  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impracticable. 
Voluntary  consensus  standards  are 
technical  standards  [e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  business  practices,  etc.)  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used,  the  Act  requires  EPA  to  provide 
Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  involve  any 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  volimtary 
consensus  standards. 

Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  is  determined  to  be:  (1) 
"Economically  significant"  as  defined 
imder  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  EPA  must        < 
evaluate  the  environmental  health  or 
safety  effects  of  the  planned  rule  on 
childbren;  and  explain  why  the  plaimed 
regulation  is  preferable  to  other 
potentially  effective.and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  jiot 
subject  to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 
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Executive  Order  12866 

Under  Executive  Order  12866,  (58  PR 
51735  (October  4, 1993))  a  significant 
regulatory  action  is  subject  to  OMB 
review  and  the  requirements  of  the 
Executive  Order.  "The  Order  defines 
"significant  regiilatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

{2)  Create  a  serious  inconsistency  or 
-otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  because  the  Performance 
Partnership  Grant  authority  is  a  new 
type  of  grant  authority  and  therefore 
raises  novel  policy  issues.  As  such,  this 
action  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  Changes  made  in  response  to 
OMB  suggestions  and  reconunendations 
will  be  dociunented  in  the  public 
record. 

Paperwork  Reduction  Act 

In  keeping  with  the  requirements  of 
the  Paperwork  Reduction  Act  (PRA),  as 
amended,  44  U.S.C.  3501  et  seq.,  the 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  OfvlB  under  information 
collection  request  number  0938.06 
(OMB  Control  Number  2030-0020)  and 
Quality  Assurance  Specifications  and 
Requirements  information  request 
number  0866.05  (OMB  Control  Number 
2080-0033).  This  rule  does  not  contain 
any  collection  of  information 
requirements  beyond  those  already 
approved.  Since  this  action  imposes  no 
new  or  additional  information 
collection,  reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
no  information  request  has  been  or  will 
be  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 


Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  "Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  H'A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  considtation  with  representatives 
of  affected  Tribal  governments,  a 
summary  of  the  nattu«  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Ohrder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

This  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  'Tribal  governments,  because 
environmental  program  grants  to  Tribes 
and  intertribal  consortia  are  not  covered 
in  this  nUe;  they  are  covered  under  40 
CFR  part  35,  subpart  B,  published 
elsewhere  in  this  Federal  Register. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply. 

Executive  Order  13132 — Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  official?  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 


process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

lliis  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  Further,  because  this  rule  regulates 
the  use  of  federal  financial  assistance,  it 
will  not  impose  substantial  direct 
compliance  costs  on  States.  Although 
section  6  of  Executive  Order  13132  does 
not  apply  to  this  rule,  EPA  did  consult 
with  State  and  local  officials  in 
developing  the  proposed  rule  and  all 
States  and  local  governments  have  had 
an  opportunity  to  comment  on  the 
proposed  rule  after  it  was  published. 
Before  promulgating  this  final  rule,  EPA 
considered  all  of  the  comments  it 
received  regarding  this  rule. 

Congressional  Review  Act 

"The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  "This  rule 
will  be  effective  thirty  days  after 
publication  in  the  Federd  Register. 

List  of  Subjects 

40  CFR  Part  35 

Environmental  protection,  Air 
pollution  control.  Coastal  zone.  Grant 
programs-environmental  protection, 
Grant  programs-Indians,  Hazardous 
waste.  Indians.  Intergovernmental 
relations.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
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treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

40  CFR  Part  745 

Environmental  protection, 
Administrative  practice  and  procedures. 
Hazardous  substances. 

Dated:  December  28,  2000. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  forth  in  this 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  to  be  amended 
as  follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4368b.  unless 
otherwise  noted. 

2.  Revise  §  35.001  to  read  as  follows: 
135.001    Appllcabiltty. 

This  part  codifies  policies  and 
procedures  for  financial  assistance 
awarded  by  the  Environmental 
Protection  Agency  (EPA)  to  State, 
interstate,  and  local  agencies,  Indian 
Tribes  and  Intertribal  Consortia  for 
pollution  abatement  and  control 
programs.  These  provisions  supplement 
the  EPA  general  assistance  regulations 
in  40  CFR  part  31. 

3.  Subpart  A  is  revised  to  read  as 
fbUows: 

Subpart  A— Envtronmantal  Program  Grants 

Sec. 

General 

35.100  Purpose  of  the  subpart. 

35.101  Environniental  programs  covered  by 
the  subpart. 

35.102  Definitions  of  terms. 

Prspariiig  an  Application 

35.104  Components  of  a  complete  - 
application. 

35.105  Time  frame  for  submitting  an 
application. 

35.107  Work  plans. 

35.108  Funding  period. 

35.109  Consolidated  grants. 

EPA  Action  on  AppUcation 

35. 1 10  Time  frame  for  EPA  action. 

35. 1 1 1  Criteria  for  approving  an 
application. 

35.112  Factors  considered  in  determining 
award  amount. 

35.113  Reimbursement  for  pre-award  costs. 

Post- Award  Requirements 

35.114  Amendments  and  other  changes. 

35.115  Evaluation  of  performance. 

35.116  Direct  implementation. 

35.117  Unused  funds. 

35.118  Unexpended  balances. 


Performance  Partnership  Grants 

35.130  Purpose  of  Performance  Partnership 
Grants. 

35.132  Requirements  summary. 

35.133  Pn^rams  eligible  for  inclusion. 

35.134  Eligible  recipients. 

35.135  Activities  eligible  for  funding. 

35.136  Cost  share  requirements. 

35.137  Application  requirements. 

35.138  Competitive  grants. 

Air  Pollution  Control  (Section  105) 

35.140  Purpose. 

35.141  Definitions. 
35.143    Allotment. 

35.145  Maximiun  federal  share. 

35.146  Maintenance  of  effort. 

35.147  Minimum  cost  share  for  a 
Performance  Partnership  Grant. 

35.148  Award  limitations. 

Water  Pollution  Control  (Section  106) 

35.160  Piupose. 

35.161  Definition. 

35.162  Basis  for  allotment. 
35.165  Maintenance  of  effort. 
35.168  Award  limitations. 

Public  Water  System  Supervision  (Section 
1443(a)) 

35.170  Purpose. 

35.172  Allotment. 

35.175  Maximum  federal  share. 

35.178  Award  limitations. 

Underground  Water  Source  Protection 
(Section  1443(b)) 

35.190  Purpose. 

35.192  Basis  for  allotment. 

35.195  Maximum  federal  share. 

35.198  Award  limitation. 

Hazardous  Waste  Management  (Section 
3011(a)) 

35.210  Purpose. 

35.212  Basis  for  allotment. 

35.215  Maximum  federal  share. 

35.218  Award  limitation. 

Pesticide  Cooperative  Enforcement  (Section 
23(aMl)) 

35.230    Purpose. 

35.232    Basis  for  allotment. 

35.235  -  Maximum  federal  share. 

Pesticide  Applicator  Certification  and 
Training  (Section  23(aM2)) 

35.240  Purpose. 

35.242    Basis  for  allotment. 

35.245    Maximum  federal  share. 

Pesticide  Program  Implementation  (Section 
23(a)(1)) 

35.250  Piupose. 

35.251  Basis  for  allotment. 

35.252  Maximum  federal  share. 

Nonpoint  Source  Management  (Section 
319(h)) 

35.260  Purpose. 

35.265  Maximum  federal  share. 

35.266  Maintenance  of  effort. 
35.268  Award  limitations. 

Lead-Baaed  Paint  Program  (Section  404(g)) 

35.270     Piu-pose. 

35.272    Funding  coordination. 


State  Indoor  Radon  Grants  (Section  306) 

35.290  Purpose. 

35.292  Basis  for  allotment. 

35.295  Maximimi  federal  share. 

35.298  Award  limitations. 

Toxic  Substances  Compliance  Monitoring 
(Section  28 ) 

35.310  Purpose. 

35.312  Competitive  process. 

35.315  Maximum  federal  share. 

35.318  Award  limitation. 

State  Underground  Storage  Tanks  (Section 
2007(f)(2)) 

35.330    Purpose. 

35.332    Basis  for  allotment. 

35.335    Maximum  federal  share. 

Pollution  Prevention  State  Grants  (Section 
6605) 

35.340  Piupose. 

35.342  Competitive  process. 

35.343  Definitions. 
35.345  Eligible  applicants. 

35.348  Award  limitation. 

35.349  Maximum  federal  share. 

Water  Quality  Cooperative  Agreements 
(Section  104(b)(3)) 

35.360    Purpose. 

35.362    Competitive  process. 

35.364    Maximum  federal  share. 

State  Wetlands  Development  Grants  (Section 
104(bM3)) 

35.380    Purpose. 

35.382    Competitive  process. 

35.385    Maximum  federal  share. 

State  Administration  (Section  20S(g)) 

35.400  Purpose. 

35.402  Allotment. 

35.405  Maintenance  of  effort. 

35.408  Award  limitations. 

Water  Quality  Management  Planning 
(Section  2050X2)) 

35.410  Purpose. 

35.412  Allotment. 

35.415  Maximum  federal  share. 

35.418  Award  limitations. 

SubfMft  A— EnvironnMntal  Program. 
Grants 

Antbority:  42  U.S.C.  7401  et  seq.;  33  U.S.C. 
1251  et  seq.;  42  U.S.C.  300f  ef  seq.;  42  U.S.C. 
6901  et  seq.;  7  U.S.C.  136  et  seq.;  15  U.S.C. 
2601  et  seq.;  42  U.S.C.  13101  et  seq.;  Pub.  L 
104-134, 110  Stat  1321,  1321-299  (1996); 
Pub.  L.  105-65,  111  Stat.  1344, 1373  (1997). 

General 

S3S.100    Purpose  of  ttw  subpart. 

This  subpart  estabUshes 
administrative  requirements  for  all 
grants  awarded  to  State,  interstate,  and 
local  agencies  and  other  entities  for  the 
environmental  programs  listed  in 
§  35.101.  This  subpart  supplements 
requirements  in  EPA's  general  grant 
regulations  found  at  40  CFR  parts  30 
and  31.  Sections  35.100 — 35.118  contain 
administrative  requirements  that  apply 
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to  all  environmental  program  grants 
included  in  this  subpart.  Sections 
35.130-35.418  contain  requirements 
that  apply  to  specified  environmental 
program  grants.  Many  of  these 
environmental  programs  also  have 
programmatic  and  technical 
requirements  that  are  published 
elsewhere  in  the  Code  of  Federal 
Regulations. 

§  35.1 01    Environmental  programs  covered 
by  the  subpart 

(a)  The  requirements  in  this  subpart 
apply  to  all  grants  awarded  for  the 
following  programs: 

(1)  Performance  partnership  grants 
(Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  Pub.  Law 
104-134,  110  Stat.  1321,  1321-299 
(1996)  and  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1998, 
Pub.  Law  105-65,  111  Stat.  1344, 1373 
(1997)). 

(2)  Air  pollution  control  (section  105 
of  the  Clean  Air  Act). 

(3)  Water  pollution  control  (section 
106  of  the  Clean  Water  Act). 

(4)  Public  water  system  supervision 
(section  1443(a)  of  the  Safe  Drinking 
Water  Act). 

(5)  Undergroimd  water  source 
protection  (section  1443(b)  of  the  Safe 
Drinking  Water  Act). 

(6)  Hazardous  waste  management 
(section  3011(a)  of  the  Solid  Waste 
Disposal  Act). 

(7)  Pesticide  cooperative  enforcement 
{section  23(a)(1)  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act). 

(8)  Pesticide  applicator  certification 
and  training  (section  23(a)(2)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act). 

(9)  Pesticide  program  implementation 
(section  23(a)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act). 

(10)  Nonpoint  source  management 
(sections  205(j)(5)  and  319(h)  of  the 
Clean  Water  Act). 

(11)  Lead-based  paint  program 
(section  404(g)  of  the  Toxic  Substances 
Control  Act). 

(12)  State  indoor  radon  grants  (section 
306  of  the  Toxic  Substances  Control 
Act). 

(13)  Toxic  substances  compliance 
monitoring  (section  28  of  the  Toxic 
Substances  Control  Act). 

(14)  State  underground  storage  tanks 
(section  2007(f)(2)  of  the  Solid  Waste 
Disposal  Act). 

(15)  Pollution  prevention  state  grants 
(section  6605  of  the  Pollution 
Prevention  Act  of  1990). 


(16)  Water  quality  cooperative 
agreements  (section  104(b)(3)  of  the 
Clean  Water  Act). 

(17)  Wetlands  development  grants 
program  (section  104(b)(3)  of  the  Clean 
Water  Act). 

(18)  State  administration  of 
construction  grant,  permit,  and  planning 
programs  (section  205(g)  of  the  Clean 
Water  Act). 

(19)  Water  quality  management 
planning  (section  205(j)(2)  of  the  Clean 
Water  Act). 

(b)  Unless  otherwise  prohibited  by 
statute  or  regulation,  the  requirements 
in  §  35.100  through  §  35.118  of  this 
subpart  also  apply  to  grants  under 
environmental  programs  established 
after  this  subpart  becomes  effective  if 
specified  in  Agency  guidance  for  such 
programs. 

(c)  In  the  event  a  grant  is  awarded 
from  EPA  headquarters  for  one  of  the 
programs  listed  in  paragraph  (a)  of  this 
section,  this  subpart  shall  apply  and  the 
term  "Regional  Administrator"  shall 
mean  "Assistant  Administrator'. 

1 35.1 02    Definitions  of  terms. 

Terms  are  defined  as  follows  when 
they  are  used  in  this  subpart. 

Allotment.  EPA's  calculation  of  the 
funds  that  may  be  available  to  an 
eligible  recipient  for  an  environmental 
program  grant.  An  allotment  is  not  an 
entitlement. 

Consolidated  grant.  A  single  grant 
made  to  a  recipient  consolidating  funds 
from  more  than  one  environmental  grant 
program.  After  the  award  is  made, 
recipients  must  account  for  grant  funds 
in  accordance  with  the  funds'  original 
environmental  program  sources. 
Consolidated  grants  are  not  Performance 
Partnership  Grants. 

Funding  period.  The  period  of  time 
specified  in  the  grant  agreement  during 
which  the  recipient  may  expend  or 
obligate  funds  for  the  purposes  set  forth 
in  the  agreement. 

Environmental  program.  A  program 
for  which  EPA  awards  grants  under  the 
authorities  listed  in  §  35.101.  The  grants 
are  subject  to  the  requirements  of  this 
subpart. 

National  progmm  guidance.  Guidance 
issued  by  EPA's  National  Program 
Managers  for  establishing  and 
maintaining  effective  environmental 
programs.  'This  guidance  establishes 
national  goals,  objectives,  and  priorities 
as  well  as  the  core  performance 
measures  and  other  information  to  be 
used  in  monitoring  progress.  The 
guidance  may  also  set  out  specific 
environmental  strategies,  criteria  for 
evaluating  programs,  and  other  elements 
of  program  implementation. 


Outcome.  The  environmental  result, 
effect,  or  consequence  that  will  occur 
fixim  carrying  out  an  environmental 
program  or  activity  that  is  related  to  an 
environmental  or  programmatic  goal  or 
objective.  Outcomes  must  be 
quantitative,  and  they  may  not 
necessarily  be  achievable  during  a  grant 
funding  period.  See  "output." 

Output.  An  environmental  activity  or 
effort  and  associated  work  products 
related  to  an  environmental  goal  or 
objective  that  will  be  produced  or 
provided  over  a  period  of  time  or  by  a 
specified  date.  Outputs  may  be 
quantitative  or  qualitative  but  must  be 
measurable  during  a  grant  funding 
period.  See  "outcome." 

Performance  Partnership  Agreement. 
A  negotiated  agreement  signed  by  the 
EPA  Regional  Administrator  and  an 
appropriate  ofBcial  of  a  State  agency 
and  designated  as  a  Performance 
Partnership  Agreement.  Such 
agreements  typically  set  out  jointly 
developed  goals,  objectives,  and 
priorities;  the  strategies  to  be  used  in 
meeting  them;  the  roles  and 
responsibilities  of  the  State  and  EPA; 
and  the  measures  to  be  used  in  assessing 
progress.  A  Performance  Partnership 
Agreement  may  be  used  as  all  or  part  of 
a  work  plan  for  a  grant  if  it  meets  the 
requirements  for  a  work  plan  set  out  in 
§35.107. 

Performance  Partnership  Grant.  A 
single  grant  combining  funds  from  more 
than  one  environmental  program.  A 
Performance  Partnership  Grant  may 
provide  for  administrative  savings  or 
programmatic  flexibility  to  direct  grant 
resources  where  they  are  most  needed  to 
address  public  health  and 
environmental  priorities  (see  also 
§  35.130).  Each  Performance  Partnership 
Grant  has  a  single,  integrated  budget 
and  recipients  do  not  need  to  account 
for  grant  funds  in  accordance  with  the 
funds'  original  environmental  program 
sources. 

Planning  target.  The  amount  of  funds 
that  the  Regional  Administrator  suggests 
a  grant  applicant  consider  in  developing 
its  application,  including  the  work  plan, 
for  an  environmental  program. 

Regional  supplemental  guidance. 
Guidance  to  environmental  program 
applicants  prepared  by  the  Regional 
Administrator,  based  on  the  national 
program  guidance  and  specific  regional 
and  applicant  circumstances,  for  use  in 
preparing  a  grant  application. 

iVorJc  plan  commitments.  The  outputs 
and  outcomes  associated  with  each 
work  plan  component,  as  established  in 
the  grant  agreement. 

Work  plan  component.  A  negotiated 
set  or  group  of  work  plan  commitments 
established  in  the  grant  agreement.  A 
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work  plan  may  have  one  or  more  work 
plan*components. 

Preparing  an  Application 

$35,104    Components  of  a  complete 
application. 

A  complete  application  for  an 
environmental  program  must: 

(a)  Meet  the  requirements  in  40  CFR 
part  31,  subpart  B; 

(b)  Include  a  proposed  work  plan 
(§35.107);  and 

(c)  Specify  the  environmental 
program  and  the  amount  of  funds 
requested. 

§35.105    Time  frame  for  submitting  an 
application. 

An  applicant  should  submit  a 
complete  application  to  EPA  at  least  60 
days  before  the  beginning  of  the 
proposed  funding  period. 

§35.107    Work  plans. 

(a)  Bases  for  negotiating  work  plans. 
The  work  plan  is  negotiated  between  the 
applicant  and  the  Regional 
Administrator  and  reflects  consideration 
of  national,  regional,  and  State 
environmental  and  programmatic  needs 
and  priorities. 

[1]  Negotiation  considerations.  In 
negotiating  the  work  plan,  the  Regional 
Administrator  and  applicant  will 
consider  such  factors  as  national 
program  guidance;  any  regional 
supplemental  guidance;  goals, 
objectives,  and  priorities  proposed  by 
the  applicant;  other  jointly  identified 
needs  or  priorities;  and  the  planning 
target. 

(2)  National  program  guidance.  If  an 
applicant  proposes  a  work  plan  that 
differs  significantly  from  the  goals  and 
objectives,  priorities,  or  core 
performance  measiues  in  the  national 
program  guidance  associated  with  the 
proposed  activities,  the  Regional 
Administrator  must  consult  with  the 
appropriate  National  Program  Manager 
before  agreeing  to  the  work  plan. 

(3)  Use  of  existing  guidance.  An 
applicant  should  base  the  grant 
application  on  the  national  program 
guidance  in  place  at  the  time  the 
application  is  being  prepared. 

(b)  Work  plan  requirements.  (1)  The 
work  plan  is  the  basis  for  the 
management  and  evaluation  of 
performance  under  the  grant  agreement. 

(2)  An  approvable  work  plan  must 
spec^: 

(i)  Ine  work  plan  components  to  be 
funded  under  the  grant; 

(ii)  The  estimated  work  years  and  the 
estimated  funding  amounts  for  each 
work  plan  component; 

(iii)  The  work  plan  conunitments  for 
each  work  plan  component  and  a  time 
frame  for  their  accomplishment; 


(iv)  A  performance  evaluation  process 
and  reporting  schedule  in  accordance 
with  §  35.115  of  this  subpart;  and 

(v)  The  roles  and  responsibilities  of 
the  recipient  and  EPA  in  carrying  out 
the  work  plan  commitments. 

(3)  The  work  plan  must  be  consistent 
with  applicable  federal  statutes; 
regulations;  circulars;  executive  orders; 
and  EPA  delegations,  approvals,  or 
authorizations. 

(c)  Performance  Partnership 
Agreement  as  work  plan.  An  applicant 
may  use  a  Performance  Partnership 
Agreement  or  a  portion  of  a  Performance 
Partnership  Agreement  as  the  work  plan 
for  an  environmental  program  grant  if 
the  portions  of  the  Performance 
Partnership  Agreement  that  serve  as  all 
or  part  of  Uie  grant  work  plan: 

(1)  Are  clearly  identified  and 
distinguished  from  other  portions  of  the 
Performance  Partnership  Agreement; 
and 

(2)  Meet  the  requirements  in 
§  35.107(b). 

§35.108    Funding  period. 

The  Regional  Administrator  and 
applicant  may  negotiate  the  length  of 
the  funding  period  for  environmental 
program  grants,  subject  to  limitations  in 
appropriations  acts. 

§35.109    Consolidated  grants. 

(a)  Any  applicant  eligible  to  receive 
funds  from  more  than  one 
environmental  program  may  submit  an 
application  for  a  consolidated  grant.  For 
consolidated  grants,  an  applicant 
prepares  a  single  budget  and  work  plan 
covering  all  of  the  environmental 
programs  included  in  the  application. 
The  consolidated  budget  must  identify 
each  environmental  program  to  be 
included,  the  amount  of  each  program's 
funds,  and  the  extent  to  which  each 
program's  funds  support  each  work  plan 
component.  Recipients  of  consolidated 
grants  must  account  for  grant  funds  in 
accordance  with  the  funds' 
environmental  program  sources;  funds 
included  in  a  consolidated  grant  from  a 
particular  environmental  program  may 
be  used  only  for  that  program. 

(b)  Insular  areas  that  choose  to 
consolidate  environmental  program 
grants  may  be  exempted  by  the  Regional 
Administrator  from  requirements  of  this 
subpart  in  accordance  with  48  U.S.C. 
1469a. 

EPA  Action  on  Application 

§35.110    Time  frame  for  EPA  action. 

The  Regional  Administrator  will 
review  a  complete  application  and 
either  approve,  conditionally  approve, 
or  disapprove  it  within  60  days  of 
receipt.  This  period  may  be  extended  by 


mutual  agreement  between  EPA  and  the 
applicant.  The  Regional  Administrator 
will  award  the  funds  for  approved  or 
conditionally  approved  applications 
when  the  funds  are  available.    '' 

§  35.1 1 1    Criteria  for  approving  an 
application. 

(a)  The  Regional  Administrator  may 
approve  an  application  upon  ' 
determining  that: 

(1)  The  application  meets  the 
requirements  of  this  subpart  and  40  CFR 
part  31; 

(2)  The  application  meets  the 
requirements  of  all  applicable  federal 
statutes;  regulations;  circulars;  executive 
orders;  and  delegations,  approvals,  or 
authorizations; 

(3)  The  proposed  work  plan  complies 
with  the  requirements  of  §  35.107;  and 

(4)  The  achievement  of  the  proposed 
work  plan  is  feasible,  considering  such 
factors  as  the  applicant's  existing 
circumstances,  past  performance, 
program  authority,  organization, 
resources,  and  procedures. 

(b)  If  the  Regional  Administrator  finds 
the  application  does  not  satisfy  the 
criteria  in  paragraph  (a)  of  this  section, 
the  Regional  Administrator  may  either: 

(1)  Conditionally  approve  the 
application  if  only  minor  changes  are 
required,  with  grant  conditions 
necessary  to  ensiue  compliance  with  the 
criteria,  or 

(2)  Disapprove  the  application  in 
writing. 

§35.112    Factors  considered  In 
determining  award  amount 

(a)  After  approving  an  application 
imder  §  35.111,  the  Regional 
Administrator  will  consider  such  factors 
as  the  applicant's  allotment,  the  extent 
to  which  the  proposed  work  plan  is 
consistent  with  EPA  guidance  and 
mutually  agreed  upon  priorities,  and  the 
anticipated  cost  of  the  work  plan 
relative  to  the  proposed  work  plan 
components,  to  determine  the  amount  of 
funds  to  be  awarded. 

(b)  If  the  Regional  Administrator  finds 
the  requested  level  of  funding  is  not 
justified  or  the  work  plan  does  not 
comply  with  the  requirements  of 

§  35.107,  the  Regional  Administrator 
will  attempt  to  negotiate  a  resolution  of 
the  issues  with  the  applicant  before 
determining  the  award  amount.  The 
Regional  Administrator  may  determine 
that  the  award  amount  will  be  less  than 
the  amount  allotted  or  requested. 

§  35.1 1 3    Reimbursement  for  pre-award 
coats. 

(a)  Notwithstanding  the  requirements 
of  40  CFR  31.23(a)  and  0MB  cost 
principles,  EPA  may  reimburse 
recipients  for  pre-award  costs  incurred 
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from  the  beginning  of  the  funding 
period  established  in  the  grant 
agreement  if  such  costs  would  have 
been  allowable  if  inctirred  after  the 
award  and  the  recipients  submitted 
complete  grant  applications  before  the 
beginning  of  the  budget  period.  Such 
costs  must  be  identified  in  the  grant 
application  EPA  approves. 

(b)  The  applicant  incurs  pre-award 
costs  at  its  own  risk.  EPA  is  luider  no 
obligation  to  reimburse  such  costs 
unless  they  are  included  in  an  approved 
grant  award. 

Post- A  ward  Requirements 

§  35.1 1 4    Amendments  and  otfwr  changes. 
The  provisions  of  40  CFR  31.30  do  not 
apply  to  environmental  program  grants 
awarded  under  this  subpart.  The 
following  provisions  govern 
amendments  and  other  changes  to  grant 
work  plans  and  budgets  after  the  work 
plan  is  negotiated  and  a  grant  awarded. 

(a)  Changes  requiring  prior  approval. 
Recipients  may  make  significant 
changes  in  work  plan  commitments 
only  after  obtaining  the  Regional 
Administrator's  prior  written  approval. 
EPA,  in  consultation  with  the  recipient, 
will  document  these  revisions  including 
budgeted  amoimts  associated  with  the 
revisions. 

(b)  Changes  requiring  approval. 
Recipients  must  request,  in  writing, 
grant  amendments  for  changes  requiring 
increases  in  environmental  program 
grant  amoimts  and  extensions  of  the 
funding  period.  Recipients  may  begin 
implementing  a  change  before  the 
amendment  has  been  approved  by  EPA, 
but  do  so  at  their  own  risk.  If  EPA 
approves  the  change,  EPA  will  issue  a 
grant  amendment.  EPA  will  notify  the 
recipient  in  writing  if  the  change  is 
disapproved. 

(c)  Changes  not  requiring  approval. 
Other  than  those  situations  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
recipients  do  not  need  to  obtain 
approval  for  changes,  including  changes 
in  grant  work  plans,  budgets,  or  other 
components  of  grant  agreements,  unless 
the  Regional  Administrator  determines 
approved  requirements  should  be 
imposed  on  a  specific  recipient  for  a 
specified  period  of  time. 

(d)  OMB  cost  principles.  The  Regional 
Administrator  may  waive  in  writing 
approval  requirements  for  specific 
recipients  and  costs  contained  in  OMB 
cost  principles. 

(e)  Changes  in  consolidated  grants. 
Recipients  of  consolidated  grants  under 
§  35.109  may  not  transfer  funds  among 
environmental  programs. 

(f)  Subgrants.  Subgrantees  must 
request  required  approvals  in  writing 


&t}m  the  recipient  and  the  recipient 
shall  approve  or  disapprove  the  request 
in  writing.  A  recipient  will  not  approve 
any  work  plan  or  budget  revision  which 
is  inconsistent  with  the  purpose  or 
terms  and  conditions  of  the  federal  grant 
to  the  recipient.  If  the  revision  requested 
by  the  subgrantee  would  result  in  a 
significant  change  to  the  recipient's 
approved  grant  which  requires  EPA 
approval,  the  recipient  will  obtain 
EPA's  approval  before  approving  the 
subgrantee's  request. 

§  35.1 1 5    Evaluation  of  performance. 

(a)  Joint  evaluation  process.  The 
applicant  and  the  Regional 
Administrator  will  develop  a  process  for 
jointly  evaluating  and  reporting  progress 
and  accomplishments  under  the  work 
plan.  A  description  of  the  evaluation 
process  and  a  reporting  schedide  must 
be  included  in  the  work  plan  (see 

§  35.107(b)(2)(iv)).  The  schedule  must 
require  the  recipient  to  report  at  least 
annually  and  must  satisfy  the 
requirements  for  progress  reporting 
under  40  CFR  31.40(b). 

(b)  Elements  of  the  evaluation 
process.  The  evaluation  process  must 
provide  for: 

(1)  A  discussion  of  accomplishments 
as  measured  against  work  plan 
commitments; 

(2)  A  discussion  of  the  cumiUative 
effectiveness  of  the  work  performed 
imder  all  work  plan  components; 

(3)  A  discussion  of  existing  and 
potential  problem  areas;  and 

(4)  Suggestions  for  improvement, 
including,  where  feasible,  schedules  for 
making  improvements. 

(c)  Resolution  of  issues.  If  the  joint 
evaluation  reveals  that  the  recipient  has 
not  made  sufficient  progress  under  the 
work  plan,  the  Regional  Administrator 
and  the  recipient  will  negotiate  a 
resolution  that  addresses  the  issues.  If 
the  issues  cannot  be  resolved  through 
negotiation,  the  Regional  Administrator 
may  take  appropriate  measures  imder  40 
CFR  31.43.  "The  recipient  may  request 
review  of  the  Regional  Administrator's 
decision  under  the  dispute  processes  in 
40  CFR  31.70. 

(d)  Evaluation  reports.  The  Regional 
Administrator  will  ensure  that  the 
required  evaluations  are  performed 
according  to  the  negotiated  schedule 
and  that  copies  of  evaluation  reports  are 
placed  in  the  official  files  and  provided 
to  the  recipient. 

§35.116    Direct  implementation. 

If  funds  remain  in  a  State's  allotment 
for  an  environmental  program  grant 
either  after  grants  for  that  environmental 
program  have  been  made  or  because  no 
grant  was  made,  the  Regional 


Administrator  may,  subject  to  any 
limitations  contained  in  appropriation 
acts,  use  all  or  part  of  the  funds  to 
support  a  federal  program  required  by 
law  in  the  State  in  the  absence  of  an 
acceptable  State  program. 

§35.117    Unused  funds. 

If  funds  for  an  environmental  program 
grant  remain  in  a  State's  allotment 
either  after  an  initial  environmental 
program  grant  has  been  made  or  because 
no  grant  was  made,  and  the  Regional 
Administrator  does  not  use  the  funds 
under  §  35.116  of  this  subpart,  the 
Regional  Administrator  may  award  the 
funds  to  any  eligible  recipient  in  the 
region,  including  the  same  State  or  an 
Indian  Tribe  or  Tribal  consortium,  for 
the  same  environmental  program  or  for 
a  Performance  Partnership  Crant, 
subject  to  any  limitations  in 
appropriation  acts. 

§  35.1 1 8    Unexpended  balartces. 

Subject  to  any  relevant  provisions  of 
law,  if  a  recipient's  Financial  Status 
Report  shows  unexpended  balances,  the 
Regional  Administrator  will  deobligate 
the  unexpended  balances  and  make 
them  available,  to  either  the  same 
recipient  in  the  same  region  or  other 
eligible  recipients,  including  Indian 
Tribes  and  "Tribal  Consortia,  for 
environmental  program  grants. 

Performance  Partnership  Grants 

§  35.1 30    Purpose  of  Performance 
Partnership  Grants. 

(a)  Purpose  of  section.  Sections  35.130 
through  35.138  govern  Performance 
Partnership  Grants  to  States  and 
interstate  agencies  authorized  in  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  (Pub.  L. 
104-134;  110  Stat.  1321,  1321-299 
(1996))  and  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1998, 
(Pub.  L.  105-65;  111  Stat.  1344,  1373 
(1997)). 

(b)  Purpose  of  program.  Performance 
Partnership  Grants  enable  States  and 
interstate  agencies  to  combine  funds 
from  more  than  one  environmental 
program  grant  into  a  single  grant  with  a 
single  budget.  Recipients  do  not  need  to 
account  for  Performance  Partnership 
Grant  funds  in  accordance  with  the 
funds'  original  environmental  program 
sources;  they  need  only  account  for  total 
Performance  Partnership  Grant 
expenditures  subject  to  the 
requirements  of  this  subpart.  The 
Performance  Partnership  Grant  program 
is  designed  to: 

(1)  Strengthen  partnerships  between 
EPA  and  State  and  interstate  agencies 
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through  joint  planning  and  priority- 
setting  and  better  deployment  of 
resources; 

(2)  Provide  State  and  interstate 
agencies  with  flexibility  to  direct 
resources  where  they  are  most  needed  to 
address  environmental  and  public 
health  priorities; 

(3)  Link  program  activities  more 
effectively  with  environmental  and 
public  health  goals  and  program 
outcomes; 

(4)  Foster  development  and 
implementation  of  innovative 
approaches  such  as  pollution 
prevention,  ecosystem  management,  and 
community-based  environmental 
protection  strategies;  and 

(5)  Provide  savings  by  streamlining 
administrative  requirements. 

§35.132    Requirsments  summary. 

Applicants  and  recipients  of 
Performance  Partnership  Grants  must 
meet: 

(a)  The  requirements  in  §§  35.100  to 
35.118,  which  apply  to  all 
environmental  program  grants, 
including  Performance  Partnership 
Grants;  and 

(b)  The  requirements  in  §§  35.130  to 
35.138,  which  apply  only  to 
Performance  Partnership  Grants. 

i  35.1 33    Programs  eligible  for  inclusion. 

(a)  Eligible  programs.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  environmental  programs 
eligible,  in  accordance  with 
appropriation  acts,  for  inclusion  in  a 
Performance  Partnership  Grant  are 
bsted  in  §  35.101(a)(2)  through  (17). 
(Funds  available  from  the  section  205(g) 
State  Administration  Grants  program 

(§  35.100(b)(18))  and  the  Water  Quality 
Management  Planning  Grant  program 
(S  35.100(b)(19))  may  not  be  included  in 
Performance  Partnership  Grants.) 

(b)  Changes  in  eligible  programs.  The 
Administrator  may,  in  guidance  or 
regulation,  describe  subsequent 
additions,  deletions,  or  changes  to  the 
list  of  enviroiunental  programs  eligible 
for  inclusion  in  Performance 
Partnership  Grants. 

§35.134    Eligible  recipients. 

(a)  Eligible  agencies.  All  State 
agencies  (including  environmental, 
health,  agriculture,  and  other  agencies) 
and  interstate  agencies  eligible  to 
receive  funds  from  more  than  one 
environmental  program  may  receive 
Performance  Partnership  Grants 

(b)  Designated  agency.  A  State  agency 
must  be  designated  by  a  Governor,  State 
legislature,  or  other  authorized  State 
process  to  receive  grants  under  each  of 
the  environmental  programs  to  be 


combined  in  the  Performance 
Partnership  Grant.  If  it  is  not  the 
designated  agency  for  a  particular  grant 
program  to  be  included  in  the 
Performance  Partnership  Grant,  the 
State  agency  must  have  an  agreement 
with  the  State  agency  that  does  have  the 
designation  regarding  how  the  funds 
will  be  shared  between  the  agencies, 
(c)  Programmatic  requirements.  In 
order  to  include  funds  &om  an 
environmental  program  grant  listed  in 
§  35.101  of  this  subpart  in  a 
Performance  Partnership  Grant, 
applicants  must  meet  the  requirements 
for  award  of  each  of  the  environmental 
programs  from  which  funds  are 
combined  in  the  agency's  Performance 
Partnership  Grant,  except  the 
requirements  at  §§  35.268(b)  and  (c), 
35.272,  and  35.298  (c),  (d),  (e),  and  (g). 
These  requirements  can  be  found  in  this 
regulation  beginning  at  §  35.140. 

§  35.1 35    Activities  eligible  for  funding. 

(a)  A  recipient  may  use  a  Performance 
Partuership  Grant,  subject  to  the 
requirements  of  paragraph  (c)  of  this 
section,  to  fund  any  activity  that  is 
eligible  for  funding  under  at  least  one  of 
the  enviroiunental  programs  from  which 
funds  are  combined  into  the  grant. 

(b)  A  recipient  may  also  use  a 
Performance  Partnership  Grant  to  fund 
multi-media  activities  that  are  eligible 
in  accordance  with  paragraph  (a)  of  this 
section  and  have  been  agreed  to  by  the 
Regional  Administrator.  Such  activities 
may  include  multi-media  permitting 
and  enforcement  and  pollution 
prevention,  ecosystem  management, 
community-based  environmental 
protection,  and  other  innovative 
approaches. 

fc)  A  recipient  may  not  use  a 
Performance  Partnership  Grant  to  fund 
activities  eligible  only  under  a  specific 
environmental  program  grant  unless 
some  or  all  of  the  recipient's  allotted 
funds  for  that  program  have  been 
included  in  the  Performance 
Partnership  Grant. 

§  35.1 36    Cost  share  requirements. 

(a)  An  applicant  for  a  Performance 
Partnership  Grant  must  provide  a  non- 
federal cost  share  that  is  not  less  than 
the  sum  of  the  minimum  non-federal 
cost  share  required  under  each  of  the 
enviroiunental  programs  that  are 
combined  in  the  Performance 
Partnership  Grant.  Cost  share 
requirements  for  the  individual 
environmental  programs  are  described 
in  §§35.140  to  35.418. 

(b)  When  an  environmental  program 
included  in  the  Performance 
Partnership  Grant  has  both  a  matching 
•and  maintenance  of  effort  requirement. 


the  greater  of  the  two  amounts  will  be 
used  to  calculate  the  minimiun  cost 
share  attributed  to  that  environmental 
program. 

§  35.1 35    Application  requirements. 

(a)  An  application  for  a  Performance 
Partnership  Grant  must  contain: 

(1)  A  list  of  the  environmental 
programs  and  the  amoimt  of  funds  from 
each  program  to  be  combined  in  the 
Performance  Partnership  Grant; 

(2)  A  consolidated  budget; 

(3)  A  consolidated  work  plan  that 
addresses  each  program  being  combined 
in  the  grant  and  that  meets  the 
requirements  of  §  35.107;  and, 

(4)  A  rationale,  commensiuate  with 
the  extent  of  any  programmatic 
flexibility  (i.e.,  increased  effort  in  some 
programs  and  decreased  effort  in  others) 
indicated  in  the  work  plan,  that 
explains  the  basis  for  the  applicant's 
priorities,  the  expected  environmental 
or  other  banefits  to  be  achieved,  and  the 
anticipated  impact  on  any 
environmental  programs  or  program 
areas  proposed  for  reduced  effort. 

(b)  The  applicant  and  the  Regional 
Administrator  will  negotiate  regarding 
the  information  necessary  to  support  the 
rationale  for  programmatic  flexibility 
required  in  paragraph  (a)(4)  of  this 
section.  The  rationale  may  be  supported 
by  information  from  a  variety  of  sources, 
including  a  Performance  Partnership 
Agreement  or  comparable  negotiated 
document,  the  evaluation  report 
required  in  §  35.125,  and  other 
environmental  and  programmatic  data 
soiut:es. 

(c)  A  State  agency  seeking 
programmatic  flexibility  is  encouraged 
to  include  a  description  of  efforts  to 
involve  the  public  in  developing  the 
State  agency's  priorities. 

§35.138    Competitive  grants. 

(a)  Some  environmental  program 
grants  are  awarded  through  a 
competitive  process.  An  applicant  and 
the  Regional  Administrator  may  agree  to 
add  funds  available  for  a  competitive 
grant  to  a  Performance  Partnership 
Grant.  If  this  is  done,  the  work  plan 
commitments  that  would  have  been 
included  in  the  competitive  grant  qiust 
be  included  in  the  Performance 
Partnership  Grant  work  plan.  After  the 
funds  have  been  added  to  the 
Performance  Partnership  Grant,  the 
recipient  does  not  need  to  account  for 
these  funds  in  accordance  with  the 
funds'  original  environmental  program 
soiut:e. 

(b)  If  the  projected  completion  date 
for  competitive  grant  work  plan 
commitments  added  to  a  Performance 
Partnership  Grant  is  after  the  end  of  the 
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Performance  Partnership  Grant  funding 
period,  the  Regional  Administrator  and 
the  applicant  will  agree  in  writing  as  to 
how  the  work  plan  commitments  wUl  be 
carried  over  into  future  work  plans. 

Air  Pollution  Control  (Section  105) 

§35.140    Purpose. 

(a)  Purpose  of  section.  Sections  35.140 
through  35.148  govern  Air  Pollution 
Control  Grants  to  State,  local,  interstate, 
or  intermunicipal  air  pollution  control 
agencies  (as  defined  in  section  302(b)  of 
the  Clean  Air  Act)  authorized  under 
section  105  of  the  Act. 

(b)  Purpose  of  program.  Air  Pollution 
Control  Grants  are  awarded  to 
administer  programs  that  prevent  and 
control  air  pollution  or  implement 
national  ambient  air  quality  standards. 

(c)  Program  regulations.  Refer  to  40 
CFR  parts  49,  50,  51,  52,  58,  60,  61,  62, 
and  81  for  associated  program 
regulations. 

§35.141     Definitions. 

In  addition  to  the  definitions  in 
§  35.102,  the  following  definitions  apply 
to  the  Clean  Air  Act's  section  105  grant 
program: 

Implementing  means  any  activity 
related  to  planning,  developing, 
establishing,  carrying-out,  improving,  or 
maintaining  programs  for  the  prevention 
and  control  of  air  pollution  or 
implementation  of  national  primary  and 
secondary  ambient  air  quality  standards. 

Nonrecurrent  expenditures  are  those 
expenditures  which  are  shown  by  the 
recipient  to  be  of  a  nonrepetitive, 
unusual,  or  singtdar  nature  that  would 
not  reasonably  be  expected  to  recur  in 
the  foreseeable  future.  Costs  categorized 
as  nonreciurent  must  be  approved  in  the 
grant  agreement  or  an  amendment 
thereto. 

Recurrent  expenditures  are  those 
expenses  associated  with  the  activities 
of  a  contin&ing  environmental  program. 
All  expenditures  are  considered 
recurrent  unless  justified  by  the 
applicant  as  nonrecurrent  and  approved 
as  such  in  the  grant  award  or  an 
amendment  thereto. 

§35.143    Allotment 

(a)  The  Administrator  allots  air 
pollution  control  funds  under  section 
105  of  the  Clean  Air  Act  based  on  a 
number  of  factors,  including: 

(1)  Population; 

(2)  The  extent  of  actual  or  potential 
air  pollution  problems;  and 

(3)  The  financial  need  of  each  agency. 

(b)  The  Regional  Administrator  shall 
allot  to  a  State  not  less  than  one-half  of 
one  percent  nor  more  than  10  percent  of 
the  annual  section  105  grant 
appropriation. 


(c)  The  Administrator  may  award 
funds  on  a  competitive  basis. 

§35.145    Maximum  federal  share. 

(a)  The  Regional  Administrator  may 
provide  air  pollution  control  agencies, 
as  defined  in  section  302(b)  of  the  Clean 
Air  Act,  up  to  three-fifths  of  the 
approved  costs  of  implementing 
programs  for  the  prevention  and  control 
of  air  pollution  or  implementing 
national  primary  and  secondary  ambient 
air  quality  standards. 

(b)  Revenue  collected  piu^uant  to  a 
State's  Title  V  operating  permit  program 
may  not  be  tised  to  meet  the  cost  share 
requirements  of  section  105. 

§35.146    Maintenance  of  effort 

(a)  To  receive  funds  under  section 
105,  an  agency  must  expend  annually, 
for  recurrent  section  105  program 
expenditures,  an  amoimt  of  non-federal 
funds  at  least  equal  to  such 
expenditiues  during  the  preceding  fiscal 
year. 

(b)  In  order  to  award  grants  in  a 
timely  maimer  each  fiscal  year,  the 
Regional  Administrator  shall  compare 
an  agency-'s  proposed  expenditiue  level, 
as  detailed  in  the  agency's  grant 
application,  to  that  agency's 
expenditure  level  in  the  second 
preceding  fiscal  year.  When  expenditure 
data  for  the  preceding  fiscal  year  is 
complete,  the  Regional  Administrator 
shall  use  this  information  to  determine 
the  agency's  compliance  with  its 
maintenance  of  effort  requirement. 

(c)  If  the  expenditure  data  for  the 
preceding  fiscal  year  shows  that  an 
agency  did  not  meet  the  requirements  of 
§  35.146,  the  Regional  Adininistrator 
will  take  action  to  recover  the  grant 
funds  for  the  year  in  which  the  agency 
did  not  maintain  its  level  of  effort. 

(d)  The  Regional  Administrator  may 
grant  an  exception  to  §  35.146(a)  if,  after 
notice  and  opportiinity  for  a  public 
hearing,  the  Regional  Administrator 
determines  that  a  reduction  in 
expenditure  is  attributable  to  a  non- 
selective reduction  of  the  programs  of 
all  executive  branch  agencies  of  the 
applicable  luiit  of  government. 

(e)  The  Regional  Administrator  will 
not  award  section  105  funds  luiless  the 
applicant  provides  assurance  that  the 
grant  will  not  supplant  non-federal 
funds  that  would  otherwise  be  available 
for  maintaining  the  section  105 
program. 

§  35.147    Minimum  cost  share  for  a 
Performance  Partnership  Grant 

(a)  To  calculate  the  cost  share  for  a 
Performance  Partnership  Grant  (see 
§§  35.130  through  35.138)  in  the  initial 
and  subsequent  years  that  it  includes 


section  105  funds,  the  minimiim  cost 

share  contribution  for  the  section  105 
program  will  be  the  match  requirement 
set  forth  in  §  35.145,  or  the  maintenance 
of  effort  established  under  §  35.146  in 
the  first  year  that  the  section  105  grant 
is  included  in  a  Performance 
Partnership  Grant,  whichever  is  greater. 

(b)  If  an  air  pollution  control  agency 
includes  its  section  105  air  program 
funding  in  a  Performance  Partnership 
Grant  and  subsequenUy  withdraws  that 
program  from  the  grant: 

(1)  The  required  maintenance  of  effort 
amoimt  for  the  section  105  program  for 
the  first  year  after  the  program  is 
withdrawn  will  be  equal  to  the 
maintenance  of  effort  amount  required 
in  the  year  the  agency  included  the 
section  105  program  in  the  Performance 
Partnership  Grant. 

(2)  The  maximum  federal  share  for  the 
section  105  program  in  the  first  and 
subsequent  years  after  the  grant  is 
withdrawn  may  not  be  more  than  three- 
fifths  of  the  approved  cost  of  the 
prooam. 

(c)  The  Regional  Administrator  may 
approve  an  exception  bom  paragraph 
(b)  of  this  section  upon  determining  that 
exceptional  circumstances  justify  a 
reduction  in  the  maintenance  of  effort, 
including  when  an  air  pollution  control 
agency  reduces  section  105  funding  as 
part  of  a  non-selective  reduction  of  the 
programs  of  all  executive  branch 
agencies  of  the  applicable  unit  of 
government. 

§35.148    Award  limitations. 

(a)  The  Regional  Administrator  will 
not  award  section  105  funds  to  an 
interstate  or  intermunicipal  agency: 

(1)  That  does  not  provide  assurance 
that  it  can  develop  a  comprehensive 
plan  for  the  air  quality  control  region 
which  includes  representation  of 
appropriate  State,  interstate,  local. 
Tribal,  and  international  interests;  and 

(2)  Without  consulting  with  the 
appropriate  official  designated  by  the 
Ciovemor  or  Governors  of  the  State  or 
States  affected  or  the  appropriate  official 
of  any  affected  Indian  Tribe  or  Tribes. 

(b)  The  Regional  Administrator  will 
not  disapprove  an  application  for  or 
terminate  or  annul  a  section  105  grant 
without  prior  notice  and  opportunity  for 
a  public  hearing  in  the  affected  State  or 
States. 

Water  Pollution  Control  (Section  106) 

§35.160    Purpose. 

(a)  Purpose  of  section.  Sections  35.160 
through  35.168  govern  Water  Pollution 
Control  Grants  to  State  and  interstate 
agencies  (as  defined  in  section  502  of 
the  Clean  Water  Act)  authorized  under 
section  106  of  the  Clean  Water  Act. 
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(b)  Purpose  of  program.  Water 
Pollution  Control  Grants  are  awarded  to 
assist  in  administering  programs  for  the 
prevention,  reduction,  and  elimination 
of  water  pollution,  including  programs 
for  the  development  and 
implementation  of  ground-water 
protection  strategies.  Some  of  these 
activities  may  also  be  eligible  for 
funding  under  sections  104(b)(3)  (Water 
Quality  Cooperative  Agreements  and 
Wetlands  Development  Grants), 
205(j)(2)  (Water  Quality  Management 
Planning),  and  section  205(g)  (State 
Administration  Grants)  of  the  Clean 
Water  Act.  (See  §§  35.160.  35.360, 
35.380,  35.400,  and  35.410.) 

(c)  Associated  program  requirements. 
Program  requirements  for  water  quality 
planning  and  management  activities  are 
provided  in  40  CFR  part  130. 

135.161    Definition. 

Recurrent  expenditures  are  those 
expenditures  associated  with  the 


activities  of  a  continuing  Water 
Pollution  Control  program.  All 
expenditures,  except  those  for 
equipment  purchases  of  $5,000  or  more, 
are  considered  recrurent  unless  justified 
by  the  applicant  as  nonrecurrent  and 
approved  as  such  in  the  grant  award  or 
an  amendment  thereto. 

§35.162    Basis  for  allotment 

(a)  Allotments.  Each  fiscal  year  funds 
appropriated  for  Water  Pollution 
Control  grants  to  State  and  interstate 
agencies  will  be  allotted  to  States  and 
interstate  agencies  on  the  basis  of  the 
extent  of  the  pollution  problems  in  the 
respective  States.  A  portion  of  the  funds 
appropriated  for  States  under  the  Water 
Pollution  Control  grant  program  will  be 
set  aside  for  allotment  to  eUgible 
interstate  agencies.  The  interstate 
allotment  will  be  2.6  percent  of  the 
funds  available  imder  this  para^ph. 

(b)  State  allotment  formula.  "Ine 
Water  Pollution  Control  State  grant 


allotment  formula  establishes  an 
allotment  ratio  for  each  State  based  on 
six  components  selected  to  reflect  the 
extent  of  the  water  pollution  problem  in 
the  respective  States.  The  formula 
provides  a  funding  floor  for  each  State 
with  provisions  for  periodic 
adjustments  for  inflation  and  a 
maximiun  funding  level  (150  percent  of 
its  previous  fiscal  year  allotment). 

(1)  Components  and  component 
weights,  (i)  Components.  The  six 
components  used  in  the  Water  Pollution 
Control  State  grant  allotment  formula 
are:  Surface  Water  Area;  Groimd  Water 
Use;  Water  Quality  Impairment;  Point 
Soiutes;  Nonpoint  Sources;  and 
Population  of  Urbanized  Area.  The 
components  for  the  formula  are 
presented  in  Table  1  of  this  section, 
with  their  associated  elements,  sub- 
elements,  and  supporting  data  sources. 
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Table  1:  Components  of  tlie  Revised  Section  106  State  Allotment  Formula 


Formula 
Component 

Element 

Sub-Element 

Data  Source 

1.  Surface  Water  Area 

us  Department  of  Commerce,  Bureau  of  the  Census, 
Statiitical  Abstract  of  the  United  Stales. 

2.  Ground  Water  Use 

a.  Non-agricultural  withdrawals 

U.S.  Dcpanntcni  of  ihc  Interior,  U.S.  Geological 
Survey,  Preliminary  Estimates  of  Water  Use  in  the 
United  States 

Ik  Population  served  by  CWSs  that  use  CW  for 
the  majority  of  their  source  water 

U.S.  Environmcnlal  Protection  Agency,  Office  of 
Water.  Safe  Drinking  Water  Information  System 

3.  Water  Quality 
impairment 

a.  impaired  rivers  and  streams  (miles) 

U.S.  Environmental  Protection  Agency,  Office  of 
Water,  National  Water  Quality  Inventory  (based  on 
State  submitted  §30S(b)  reports). 

b.  Impaired  lakes,  ponds,  and  reservoirs  (acres) 

c.  Impaired  estuaries  (square  miles) 

d.  Impaired  wetlands  (acres) 

e.  Impaired  ocean  waters  (shoreline  miles) 

f.  Impaired  Great  Lake  (shoreline  miles) 

4.  Potential  Point 
Sources 

a.  Agriculture  (total  animal  units) 

US.  Dcpanmeni  of  Commerce.  Bureau  of  the  Census, 
Census  of  Agriculture . 

b.  Industrial 

i.  Manufacturers 

U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
Economic  Census,  Census  of  Manufactures 

ii.  Mining  operations 

US.  Department  of  Commerce,  Bureau  of  the  Census, 
Economic  Census,  Census  of  Mineral  Industries 

iii.  Power  plants 

U.S.  Department  of  Energy,  Office  of  Coal,  Nuclear, 
Electric,  and  Alternate  Fuels,  Inventory  of  Power 
Plants  in  the  U.S. 

c.  Municipal  dischargers 

US  Environmental  Protection  Agency,  Office  of 
Water,  Wastewater  Facilities  Database 

5.  Nonpoint  Sources 

a.  Agriculture 

U.S.  Department  of  Commerce.  Bureau  of  the  Census, 
Census  of  Agriculture. 

b.  Logging. 

U.S.  Department  of  Commerce.  Bureau  of  the  Census, 
Economic  Census,  Census  of  Manufactures 

c.  Abandoned 
mines 

i.  Abandoned  soft-rock 
(coal)  mining  operations 

U.S.  Depanment  of  the  Interior.  Office  of  Surface 
Mining,  Abandoned  Mine  Land  Inventory  System. 

ii.  Abandoned  hard-rock 
mining  operations 

US  Depanment  of  the  Intenor,  Bureau  of  Mines, 
Minerals  Availability  System/  Mineral  Inventory 
Location  System 

6.  Population  of  Urbanized  Area 

U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
Census  of  Population  and  Housing.' 

The  population  living  in  urban  areas  (Census  designated  places  with  2,500  or  more  residents)  rather  than  population  living  in 
urbanized  areas  (one  or  more  Census  designated  places  and  the  associated  urban  fringe  that  together  have  50,0(X)  or  more  residents)  will  be  used 
for  PR  and  the  Insular  Areas  (VI,  AS,  GU.  and  CNMI) 


(ii)  Component  weights.  To  accoimt         to  the  extent  of  the  pollution  problem 
for  the  fact  that  not  all  of  the  selected  within  the  States,  each  formula 

formula  components  contribute  equally      component  is  weighted  individually. 


Final  component  weights  will  be 
phased-in  by  Fiscal  Year  (FY)  2004. 
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according  to  the  schedule  presented  in 
Table  2  of  this  section: 


Tabi  f  2.— Component  Wekshts  in  the  Water  Pollution  Control  State  Grant  Allotment  Formula 

Component 

FY  2000 
(percent) 

FY2001- 
FY2003 
(percent) 

FY2004+ 
(percent) 

Surface  Water  Area    

13 
11 
13 
25 
18 
20 

13 
12 
25 
17 
15 
18 

12 

Ground  Water  Use _ „ 

Water  Quality  Impairment 

12 
35 

Point  Sources 

13 

Nonpoint  Sources  

13 

Population  of  Urbanized  Aiea  .". 

15 

Total 

100 

100 

100 

(2)  Funding  floor.  A  funding  floor  is 
established  for  each  State.  Each  State's 
funding  floor  will  be  at  least  equal  to  its 
FY  2000  allotment  in  all  futxire  years 
imless  the  funds  appropriated  for  States 
imder  the  Water  Pollution  Control  grant 
program  decrease  from  the  FY  2000 
amount. 

(3)  Funding  decrease.  If  the 
appropriation  for  Water  Pollution 
Control  State  grants  decreases  in  future 
years,  the  funding  floor  will  be 
disregarded  and  adl  State  allotments  will 
be  reduced  by  an  equal  percentage. 

(4)  Inflation  adjustment.  Funding 
floors  for  each  State  will  be  adjusted  for 
inflation  when  the  funds  appropriated 
for  Water  Pollution  Control  State  grants 
increase  from  the  preceding  fiscal  year. 
These  adjustments  will  be  made  on  the 
basis  of  the  ciunulative  change  in  the 
C^nsiuner  Price  Index  (CPI),  published 
by  the  U.S.  Department  of  Labor,  since 
the  most  recent  year  in  which  Water 
PolluticMi  Control  State  grant  funding 
Jast  increased.  Inflation  adjustments  to 
State  funding  floors  will  be  capped  at 
the  lesser  of  the  percentage  change  in 
appropriated  funds  or  the  cumulative 
percentage  change  in  the  inflation  rate. 

(5)  Cap  on  annual  funding  increases. 
The  maximum  allotment  to  any  State 
will  be  150  percent  of  that  State's 
allotment  for  the  previous  fiscal  year. 

(6)  Cap  on  component  ratio.  A 
component  ratio  is  equal  to  each  State's 
share  of  the  national  total  of  a  single 
component.  The  cap  on  each  of  the  six 
State  formula  components  ratios  is  10 
percent.  If  a  State's  calculated 
component  ratio  for  a  particular 
component  exceeds  the  10  percent  cap, 
the  State  Mrill  instead  be  assigned  10 
percent  for  that  component.  The 
component  ratios  for  all  other  States 
will  be  adjusted  accordingly. 

(7)  Update  cycle.  The  data  used  in  the 
State  formula  will  be  periodically 
updated.  The  first  update  will  impact 
allotments  for  FY  2001,  and  will  consist 
of  updating  the  data  used  to  support  the 


Water  Quality  Impairment  component 
of  the  formula.  These  data  will  be 
updated  using  the  ciurently  available 
Clean  Water  Act  section  305(b)  reports. 
After  this  initial  update,  the  data  used 
to  support  all  six  components  of  the 
Water  Pollution  Control  State  grant 
allotment  formula  will  be  updated  in  FY 

2003  (for  use  in  the  determination  of  FY 

2004  allotments).  Thereafter,  all  data 
will  be  updated  every  five  years  (e.g.,  in 
FY  2008  for  FY  2009  allotments  and  in 
FY  2013  for  FY  2014  allotments.)  There 
Mrill  be  an  annual  adjustment  to  the 
funding  floor  for  all  States,  based  on  the 
appropriation  for  Water  Pollution 
Control  State  grants  and  changes  in  the 
CPI. 

(c)  Interstate  allotment  formula.  EPA 
will  set-aside  2.6  percent  of  |be  funds 
appropriated  for  the  Water  Pollution 
Control  State  grant  program  for 
interstate  agencies.  The  interstate 
agency  Water  Pollution  Control  grant 
allotment  formula  consists  of  two  parts: 
a  base  allotment  and  a  variable 
allotment. 

(1)  Base  allotment.  Each  eligible 
interstate  agency  shall  be  provided  a 
base  allotment  of  $125,000  to  help  fund  < 
coordination  activities  among  its 
member  States.  However,  no  more  than 
50  percent  of  the  total  available 
interstate  set-aside  may  be  allotted  as 
part  of  the  base  allotment.  If,  given  the 
50  percent  limitation  placed  on  the  base 
allotment,  the  amoimt  of  interstate  set- 
aside  funds  is  insufficient  to  provide 
each  interstate  agency  with  $125,000, 
then  each  interstate  agency  will  receive 

a  base  allotment  equal  to  50  percent  of 
the  total  interstate  set-aside  divided  by 
the  total  niunber  of  eligible  interstate 
agencies. 

(2)  Variable  allotment.  The  variable 
allotment  provides  for  funds  to  be 
distributed  to  interstate  agencies  on  the 
basis  of  the  extent  of  the  pollution 
problems  in  the  respective  States.  Funds 
not  allotted  under  the  base  allotment 
will  be  allotted  to  eligible  interstate 


agencies  based  on  each  interstate 
agency's  share  of  their  member  States' 
Water  Pollution  Control  grant  formula 
allotment  ratios.  Updates  of  the  data  for 
the  six  components  of  the  Water 
Pollution  Control  State  grant  allocation 
formula  will  automatically  result  in 
corresponding  updates  to  the  variable 
allotment  portion  of  the  interstate 
allotments.  The  allotment  ratios  for 
those  States  involved  in  compacts  with 
more  than  one  interstate  agency  will  be 
allocated  among  such  interstate  agencies 
based  on  the  percentage  of  each  State's 
territory  that  is  situated  within  the 
drainage  basin  or  watershed  area 
covered  by  each  compact. 

135.165    Maintwtanc*  d  •(fort 

To  receive  a  Water  Pollution  Control 
grant,  a  State  or  interstate  agency  must 
expend  annually  for  recurrent  section 
106  program  expenditmes  an  amount  of 
non-federal  fiuids  at  least  equal  to 
expenditures  during  the  fiscal  year 
ending  Jime  30, 1971. 

135.168    Award  limitations. 

(a)  The  Regional  Administrator  may 
award  section  106  funds  to  a  State  only 
if: 

(1)  The  State  monitors  and  compiles, 
analyzes,  and  reports  water  quality  data 
as  described  in  section  106(e)(1)  of  the 
Clean  Water  Act; 

(2)  The  State  has  authority 
comparable  to  that  in  section  504  of  the 
Clean  Water  Act  and  adequate 
contingency  plans  to  implement  such 
authority; 

(3)  There  is  no  federally-assumed 
enforcement  as  defined  in  section 
309(a)(2)  of  the  Clean  Water  Act  in 
effect  with  respect  to  the  State  agency; 

(4)  The  State's  work  plan  shows  that 
the  activities  to  be  funded  are 
coordinated,  as  appropriate,  with 
activities  proposed  for  funding  imder 
sections  205(gl  and  (j)  of  the  Clean 
Water  Act;  and 

(5)  The  State  filed  with  the 
Administrator  within  120  days  after 
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October  18, 1972,  a  summary  report  of 
the  current  status  of  the  State  pollution 
control  program,  including  the  criteria 
used  by  the  State  in  determining 
priority  of  treatment  works. 

(b)  The  Regional  Administrator  may 
award  section  106  funds  to  an  interstate 
agency  only  if: 

(1)  "The  interstate  agency  filed  with 
the  Administrator  within  120  days  after 
October  18, 1972,  a  summary  report  of 
the  ciurent  status  of  the  State  pollution 
control  program,  including  the  criteria 
used  by  the  State  in  determining 
priority  of  treatment  works. 

(2)  There  is  no  federally-assumed 
enforcement  as  defined  in  section 
309(a)(2)  of  the  Clean  Water  Act  in 
effect  with  respect  to  the  interstate 
agency. 

Public  Water  System  Supervision 
(Section  1443(a)) 

§35.170    Purpose. 

(a)  Purpose  of  section.  Sections  35.170 
through  35.178  govern  Public  Water 
System  Supervision  Grants  to  States  (as 
defined  in  section  1401  (13)(A)  of  the 
Safe  Drinking  Water  Act)  authorized 
under  section  1443(a)  of  the  Act. 

(b)  Purpose  of  program.  Public  Water 
System  Supervision  Grants  are  awarded 
to  carry  out  public  water  system 
supervision  programs  including 
implementation  and  enforcement  of  the 
requirements  of  the  Act  that  apply  to 
public  water  systems. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are 
foimd  in  40  CFR  parts  141, 142,  and 
143. 

S  35.1 72    Allotment 

(a)  Basis  for  allotment.  The 
Administrator  allots  funds  for  grants  to 
support  States'  Public  Water  System 
Supervision  programs  based  on  each 
State's  population,  geographic  area, 
numbers  of  community  and  non- 
commimity  water  systems,  and  other 
relevant  factors. 

(b)  Allotment  limitation.  No  State, 
except  American  Samoa,  Guam,  the 
Virgin  Islands,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands,  shall 
be  allotted  less  than  $334,500  (which  is 
one  percent  of  the  FY  1989 
appropriation). 

S  35.1 75    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  a  maximiun  of  75  percent  of  the 
State's  approved  work  plan  costs. 

S  35.1 78    Award  limitations. 

(a)  Initial  grants.  The  Regional 
Administrator  will  not  make  an  initial 
award  unless  the  applicant  has  an 
approved  Public  Water  System 


Supervision  program  or  agrees  to 
establish  an  approvable  program  within 
one  year  of  the  initial  award. 

(b)  Subsequent  grants.  The  Regional 
Administrator  will  not  award  a  grant  to 
a  State  after  the  initial  award  unless  the 
applicant  has  assumed  and  maintained 
primary  enforcement  responsibility  for 
the  State's  Public  Water  System 
Supervision  program. 

Underground  Water  Source  Protection 
(Section  1443(b)) 

§35.190    Purpose. 

(a)  Purpose  of  section.  Sections  35.190 
through  35.198  govern  Underground 
Water  Source  Protection  Grants  to  States 
(as  defined  in  section  1401{13)(A)  of  the 
Safe  Drinking  Water  Act)  authorized 
under  section  1443(b)  of  the  Act. 

(b)  Purpose  of  program.  The 
Undergroimd  Water  Soiutie  Protection 
Grants  are  awarded  to  carry  out 
underground  water  source  protection 
programs. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are 
found  in  40  CFR  124, 144, 145,  146,  and 
147. 

§  35.1 92    Basis  for  allotment 

The  Administrator  allots  funds  for 
grants  to  support  State's  underground 
water  soiu-ce  protection  programs  based 
on  such  factors  as  population, 
geographic  area,  extent  of  underground 
injection  practices,  and  other  relevant 
factors. 

§  35.1 95    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  a  maximiun  of  75  percent  of  a 
State's  approved  work  plant  costs. 

§35.198    Award  limitation. 

The  Regional  Administrator  will  only 
award  section  1443(b)  funds  to  States 
that  have  primary  enforcement 
responsibility  for  the  underground 
water  source  protection  program. 

Hazardous  Waste  Management  (Section 
3011(a)) 

§35.210    Purpose. 

(a)  Purpose  of  section.  Sections  35.210 
through  35.218  govern  Hazardous  Waste 
Management  Grants  to  States  (as  defined 
in  section  1004  of  the  Solid  Waste 
Disposal  Act)  imder  section  3011(a)  of 
the  Act. 

(b)  Purpose  of  program.  Hazardous 
Waste  Management  Grants  are  awarded 
to  assist  States  in  the  development  and 
implementation  of  authorized  State 
hazardous  waste  management  programs. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are  at  40 
CFR  part  124,  subparts  B,  E,  and  F;  40 
CFR  parts  260  through  266;  40  CFR 


parts  268  through  273;  and  40  CFR  part 
279. 

§  35.21 2    Basis  for  allotment 

The  Administrator  allots  funds  for 
Hazardous  Waste  Management  Grants  in 
accordance  with  section  301 1  (b)  of  the 
Solid  Waste  Disposal  Act  based  on 
factors  including: 

(a)  The  extent  to  which  hazardous 
waste  is  generated,  transported,  treated, 
stored,  and  disposed  of  in  the  State; 

(b)  The  extent  to  which  human  beings 
and  the  environment  in  the  State  are 
exposed  to  such  waste,  and; 

(c)  Other  factors  the  Administrator 
deems  appropriate. 

§  35.21 5    ktaximum  federal  share. 

The  Regional  Administrator  may 
provide  up  to  75  percent  of  the 
approved  work  plant  costs. 

§35.218    Award  limitation. 

The  Regional  Administrator  will  not 
award  Hazardous  Waste  Management 
Grants  to  a  State  with  interim  or  final 
hazardous  waste  authorization  unless 
the  applicant  is  the  lead  agency 
designated  in  the  authorization 
agreement. 

Pesticide  Cooperative  Enforcement 
(Section  23(a)(1)) 

§35.230    Purpose. 

(a)  Purpose  of  section.  Sections  35.230 
through  35.235  govern  Pesticide 
Enforcement  Cooperative  Agreements  to 
States  (as  defined  in  section  2  of  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act)  under  section  23(a)(1)  of  the  Act. 

(b)  Purpose  of  program.  Pesticides 
Enforcement  (Dooperative  Agreements 
are  awarded  to  assist  States  to 
implement  pesticide  enforcement 
programs. 

(c)  Program  regulations.  Associated 
program  regulations  are  at  40  CFR  parts 
150  through  189  and  19  CFR  part  12. 

§  35.232    Basis  for  allotment 

(a)  Factors  for  FIFRA  enforcement 
program  funding.  The  factors 
considered  in  allotment  of  funds  for 
enforcement  of  FIFRA  are: 

(1)  The  State's  population, 

(2)  The  number  of  pesticide- 
producing  establishments, 

(3)  The  numbers  of  certified  private 
and  commercial  pesticide  applicators, 

(4)  The  number  of  farms  and  their 
acreage,  and 

(5)  As  appropriate,  the  State's 
potential  farm  worker  protection 
concerns. 

(b)  Final  allotments.  Final  allotments 
are  negotiated  between  each  State  and 
the  appropriate  Regional  Administrator. 
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§35.235    Maximum  fadaral  share. 

The  Regional  Administrator  may 
provide  up  to  100  percent  of  the 
approved  work  plan  costs. 

Pesticide  Applicator  Certification  and 
Training  (Section  23(a)(2)) 

S  35.240    Purpose. 

(a)  Purpose  of  section.  Sections  35.240 
through  35.245  govern  Pesticide 
Applicator  Certification  and  Training 
Grants  to  States  (as  defined  in  section  2 
of  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act)  under  section  23(a)(2) 
of  the  Act. 

(b)  Purpose  of  program.  Pesticide 
Applicator  Certification  and  Training 
Grants  are  awarded  to  train  and  certify 
restricted  use  pesticide  applicators. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are 
found  in  40  CFR  parts  162, 170,  and 
171. 

§35.242    Basis  for  allotment 

The  Regional  Administrator  considers 
two  factors  in  aUotting  pesticides 
applicator  certification  and  training 
funds: 

(a)  The  number  of  farms  in  each  State; 
and 

(b)  The  nimibers  of  private  and 
commercial  applicators  requiring 
certification  and  recertification  in  each 
State.  V 

§  35.245    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  up  to  50  percent  of  the 
approved  work  plan  costs. 

Pesticide  Program  Implementation 
(Section  23(a)(1)) 

§35.250    Purpose. 

(a)  Purpose  of  section.  Sections  35.250 
through  35.259  govern  Pesticide 
Program  Implementation  Cooperative 
Agreements  to  States  (as  defined  in 
section  2  of  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act)  imder 
section  23(a)(1)  of  the  Act. 

(b)  Purpose  of  program.  Pesticide 
Program  Implementation  Cooperative 
Agreements  are  awarded  to  assist  States 
to  develop  and  implement  pesticide 
programs,  including  programs  that 
protect  workers,  groundwater,  and 
endangered  species  fi'om  pesticide  risks 
and  for  other  pesticide  management 
programs  designated  by  the 
Administrator. 

(c)  Program  regulations.  Associated 
program  regulations  are  at  40  CFR  parts 
150  through  189  and  19  CFR  part  12. 

§  35.251    Basis  for  allotment 

(a)  Factors  for  pesticide  program 
implementation  funding.  The  factors 
considered  in  allotment  of  funds  for 


pesticide  program  implementation  are 
based  upon  potential  ground  water, 
endangered  species,  and  worker 
protection  concerns  in  each  State 
relative  to  other  States  and  on  other 
factors  the  Administrator  deems 
appropriate  for  these  or  other  pesticide 
proQ'am  implementation  activities. 

(b)  Final  allotments.  Final  allotments 
are  negotiated  between  each  State  and 
the  appropriate  Regional  Administrator. 

§  35.252    Maximum  federal  sttare. 

The  Regional  Administrator  may 
provide  up  to  100  percent  of  the 
approved  work  plan  costs. 

Nonpoint  Source-Management  (Section 
319(h)) 

§35.260    Purpose. 

(a)  Purpose  of  section.  Sections  35.260 
through  35.268  govern  Nonpoint  Source 
Management  Grants  to  States  (as  defined 
in  section  502  of  the  Clean  Water  Act) 
authorized  imder  section  319  of  the  Act. 

(b)  Purpose  of  program.  Nonpoint 
Source  Management  Grants  may  be 
awarded  for  the  implementation  of  EPA- 
approved  nonpoint  source  management 
programs,  including  ground- water 
quality  protection  activities,  that  will 
advance  the  implementation  of  a 
comprehensive  approved  nonpoint 
source  management  program. 

f  35.265    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  up  to  60  percent  of  the 
approved  work  plan  costs  in  any  fiscal 
year.  The  non-federal  share  of  costs 
must  be  provided  from  non-federal 
sources. 

§  35.266    Maintenance  of  effort 

To  receive  section  319  funds  in  any 
fiscal  year,  a  State  must  agree  to 
maintain  its  aggregate  expenditures 
from  all  other  sources  for  programs  for 
controlling  nonpoint  pollution  and 
improving  the  quality  of  the  State's 
waters  at  or  above  the  average  level  of 
such  expenditures  in  Fiscal  Years  1985 
and  1986. 

§35.268    Award  limitations. 

The  following  limitations  apply  to 
funds  appropriated  and  awarded  under 
section  319(h)  of  the  Act  in  any  fiscal 
year. 

(a)  ^ivard  amount.  The  Regional 
Administrator  will  award  no  more  than 
1 5  percent  of  the  amount  appropriated 
to  carry  out  section  319(h)  of  the  Act  to 
any  one  State.  This  amount  includes 
any  grants  to  any  local  public  agency  or 
organization  with  authority  to  control 
pollution  from  nonpoint  sources  in  any 
area  of  the  State. 

(b)  Financial  assistance  to  persons. 
States  may  use  funds  for  financial 


assistance  to  persons  only  to  the  extent 
that  such  assistance  is  related  to  the  cost 
of  demonstration  projects. 

(c)  Administrative  costs. 
Administrative  costs  in  the  form  of 
salaries,  overhead,  or  indirect  costs  for 
services  provided  and  charged  against 
activities  and  programs  carried  out  with 
these  funds  shall  not  exceed  10  percent 
of  the  funds  the  State  receives  in  any 
fiscal  year.  The  cost  of  implementing 
enforcement  and  regulatory  activities, 
education,  training,  technical  assistance, 
demonstration  projects,  and  technology 
transfer  programs  are  not  subject  to  this 
limitation. 

(d)  Requirements.  The  Regional 
Administrator  will  not  award  section 
319(h)  funds  to  a  State  imless: 

(1)  Approved  assessment  report.  EPA 
has  approved  the  State's  assessment 
report  on  nonpoint  sources,  prepared  in 
accordance  with  section  319(a)  of  the 
Act; 

(2)  Approved  State  management 
program.  EPA  has  approved  the  State's 
management  program  for  nonpoint 
sources,  prepared  in  accordance  with 
section  319(b)  of  the  Act; 

(3)  Progress  on  reducing  pollutant 
loadings.  The  Regional  Administrator 
determines  that  tixe  State  made 
satisfactory  progress  in  the  preceding 
fiscal  year  in  meeting  its  schedule  for 
achieving  implementation  of  best 
management  practices  to  reduce 
pollutant  loadings  from  categories  of 
nonpoint  sources,  or  particidar 
nonpoint  sources,  designated  in  the 
State's  management  program.  The  State 
must  have  developed  this  schedule  in 
accordance  with  section  319(b)(2)(c)  of 
the  Act; 

(4)  Activity  and  output  descriptions. 
The  work  plan  briefly  describes  each  ■ 
significant  category  of  nonpoint  source 
activity  and  the  work  plan  commitments 
to  be  produced  for  each  category;  and 

(5)  Significant  watershed  projects.  For 
watershed  projects  whose  costs  exceed 
$50,000,  the  work  plan  also  contains: 

(i)  A  brief  synopsis  of  the  watershed 
implementation  plan  outlining  the 
problem(s)  to  be  addressed; 

(ii)  The  project's  goals  and  objectives; 
and 

(iii)  The  performance  measures  or 
environmental  indicators  that  will  be 
used  to  evaluate  the  results  of  the 
project. 

Lead-Based  Paint  Program  (Section 
404(g)) 

§35.270    Purpose. 

(a)  Purpose  of  section.  Sections  35.270 
through  35.278  govern  Lead-Based  Paint 
Program  Grants  to  States  (as  defined  in 
section  3  of  the  Toxic  Substances 
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Control  Act),  under  section  404(g)  of  the 
Act. 

(b)  Purpose  of  program.  Lead-Based 
Paint  Program  Grants  are  awarded  to 
develop  and  carry  out  authorized 
programs  to  ensure  that  individuals- 
employed  in  lead-based  paint  activities 
are  properly  trained;  that  training 
programs  are  accredited;  and  that 
contractors  employed  in  such  activities 
are  certified. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are 
found  in  40  CFR  part  745. 

§35.272    Funding  coordination. 

Recipients  must  use  the  lead-based 
paint  program  funding  in  a  way  that 
complements  any  related  assistance 
they  receive  from  other  federal  sources 
for  lead-based  paint  activities. 

State  Indoor  Radon  Grants  (Section 
306) 

§35.290    Purpose. 

(a)  Purpose  of  section.  Sections  35.290 
through  35.298  govern  Indoor  Radon 
Grants  to  States  (as  defined  in  section  3 
of  the  Toxic  Substances  Control  Act, 
which  include  territories  and  the 
District  of  Colimibia)  imder  section  306 
of  the  Toxic  Substances  Control  Act. 

(b)  Purpose  of  program.  (1)  State 
Indoor  Radon  Grants  are  awarded  to 
assist  States  with  the  development  and 
implementation  of  programs  that  assess 
and  mitigate  radon  and  that  aim  at 
reducing  radon  health  risks.  State 
Indoor  Radon  Grant  funds  may  be  used 
for  the  following  eligible  activities: 

(i)  SiiTvey  of  radon  levels,  including 
special  surveys  of  geographic  areas  or 
classes  of  buddings  (such  as  public 
buildings,  school  buildings,  high-risk 
residential  construction  types); 

(ii)  Development  of  public 
information  and  education  materials 
concerning  radon  assessment, 
mitigStion,  and  control  programs; 

(iii)  Implementation  of  programs  to 
control  radon  on  existing  and  new 
structures; 

(iv)  Purchase  by  the  State  of  radon 
measurement  equipment  and  devices; 

(v)  Piirchase  and  maintenance  of 
analytical  equipment  connected  to 
radon  measurement  and  analysis, 
including  costs  of  calibration  of  such 
equipment; 

(vi)  Payment  of  costs  of  EPA-approved 
training  programs  related  to  radon  for 
permanent  State  or  local  employees; 

(vii)  Payment  of  general  overhead  and 
program  administration  costs  in 
accordance  with  §  35.298(d); 

(viii)  Development  of  a  data  storage 
and  management  system  for  information 
concerning  radon  occurrence,  levels, 
and  programs; 


(ix)  Payment  of  costs  of  demonstration 
of  radon  mitigation  methods  and 
technologies  as  approved  by  EPA, 
including  State  participation  in  the  EPA 
Home  Evaluation  Program;  and 

(x)  A  toll-&«e  radon  hotline  to  provide 
information  and  technical  assistance. 

(2)  States  may  use  grant  funds  to 
assist  local  governments  in 
implementation  of  activities  eligible  for 
assistance  under  paragraphs  (b)(l)(ii), 
(iii),  and  (vi)  of  this  section. 

(3)  In  implementing  paragraphs 
(b)(l)(iv)  and  (ix)  of  this  section,  a  State 
should  make  every  effort,  consistent 
with  the  goals  and  successful  operation 
of  the  State  radon  program,  to  give 
preference  to  low-income  persons. 

(4)  Funds  appropriated  for  section  306 
may  not  be  used  to  cover  the  costs  of 
federal  proficiency  rating  programs 
under  section  305(a)(2)  of  the  Act. 
Funds  appropriated  for  section  306  and 
grants  awarded  under  section  306  may 
be  used  to  cover  the  costs  of  State 
proficiency  rating  programs. 

§35.292    Basis  for  allotment. 

(a)  The  Regional  Administrator  will 
allot  State  Indoor  Radon  Grant  funds 
based  on  the  criteria  in  EPA  Guidance 
in  accordance  with  sections  306(d)  and 
(e)  of  the  Toxic  Substances  Control  Act. 

(b)  No  State  may  receive  a  State 
Indoor  Radon  Grant  in  excess  of  10 
percent  of  the  total  appropriated  amount 
made  available  each  fiscal  year. 

§  35.295    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  State  agencies  up  to  50  percent 
of  the  approved  costs  for  the 
development  and  implementation  of 
radon  program  activities. 

§35.298    Award  limitations. 

(a)  The  Regional  Administrator  shall 
not  include  State  Indoor  Radon  funds  in 
a  Performance  Partnership  Grant 
awarded  to  another  State  Agency 
without  consulting  with  the  State 
Agency  which  has  the  primary 
responsibility  for  radon  programs  as 
designated  by  the  Governor  of  the 
affected  State. 

(b)  No  grant  may  be  made  in  any  fiscal 
year  to  a  State  which  in  the  preceding 
fiscal  year  did  not  satisfactorily 
implement  the  activities  funded  by  the 
grant  in  the  preceding  fiscal  year. 

(c)  The  costs  of  radon  measurement 
equipment  or  devices  (see 

§  35.290(b)(l)(iv))  and  demonstration  of 
radon  mitigation,  methods,  and 
technologies  (see  §  35.290(b)(l){ix)) 
shall  not,  in  the  aggregate,  exceed  50 
percent  of  a  State's  radon  grant  award  in 
a  fiscal  year. 

(d)  The  costs  of  general  overhead  and 
program  administration  (see 


§  35.290(b)(l)(vii))  of  a  State  Indoor 
Radon  grant  shall  not  exceed  25  percent 
of  the  amount  of  a  State's  Indoor  Radon 
Grant  in  a  fiscal  year. 

(e)  A  State  may  use  funds  for  financial 
assistance  to  persons  only  to  the  extent 
such  assistance  is  related  to 
demonstration  projects  or  the  purchase 
and  analysis  of  radon  measurement 
devices. 

(f)  Recipients  must  provide  the 
Regional  Administrator  all  radon-related 
information  generated  in  its  grant 
supported  activities,  including  the 
resiilts  of  radon  surveys,  mitigation 
demonstration  projects,  and  risk 
communication  studies. 

(g)  Recipients  must  maintain  and 
make  available  to  the  public,  a  list  of 
firms  and  individuals  in  the  State  that 
have  received  a  passing  rating  imder  the 
EPA  proficiency  rating  program  under 
section  305(a)(2)  of  the  Act. 

Toxic  Substances  Compliance 
Monitoring  (Section  28) 

§35.310    Purpose. 

(a)  Purpose  of  section.  Sections  35.310 
through  35.315  govern  Toxic  Substances 
Compliance  Monitoring  Grants  to  States 
(as  defined  in  section  3(13)  of  the  Toxic 
Substances  Control  Act)  under  section 
28(a)  of  the  Act. 

(b)  Purpose  of  program.  Toxic 
Substances  Compliance  Monitoring 
Grants  are  awarded  to  establish  and 
operate  compliance  monitoring 
programs  to  prevent  or  eliminate 
unreasonable  risks  to  health  or  the 
environment  associated  with  chemical 
substances  or  mixtures  within  the  States 
with  respect  to  which  the  Administrator 
is  unable  or  not  likely  to  take  action  for 
their  prevention  or  elimination. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are  at  40 
CFR  parts  700  through  799. 

§35.312    Competitive  process. 

EPA  will  award  Toxic  Substances 
Control  Act  Compliance  Monitoring 
grant  funds  to  States  through  a 
competitive  process  in  accordance  with 
national  program  guidance. 

§  35.31 5    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  up  to  75  percent  of  the 
approved  work  plan  costs. 

§35.318    Award  limitation. 

If  the  toxic  substances  compliance 
monitoring  grant  funds  are  included  in 
a  Performance  Partnership  Grant,  the 
toxic  substances  compliance  monitoring 
work  plan  commitments  must  be 
included  in  the  Performance 
Partnership  Grant  work  plan. 


V 
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State  Underground  Storage  Tanks 
(Section  2007(fX2)) 

§35.330    PurpoM. 

(a)  Purpose  of  section.  Sections  35.330 
through  35.335  govern  Underground 
Storage  Tank  Grants  to  States  (as 
defined  in  section  1004  of  the  Solid 
Waste  Disposal  Act)  imder  section 
2007(f)(2)  of  the  Act. 

(b)  Purpose  of  program.  State 
Underground  Storage  Tank  Grants  are 
awarded  to  States  to  develop  and 
implement  a  State  underground  storage 
tank  release  detection,  prevention,  and 
corrective  action  program  under  Subtitle 
I  of  the  Resource  Conservation  and 
Recovery  Act. 

(c)  Associated  program  regulations. 
Associated  program  regulations  are 
found  in  40  CFR  parts  280  through  282. 

f3S.332    Basis  for  aliotmMit 

The  Administrator  allots  State 
Underground  Storage  Tank  Grant  funds 
to  each  EPA  regional  ofGce.  Regional 
Administrators  award  funds  to  States 
based  on  their  programmatic  needs  and 
applicable  EPA  gmdance. 

§  35.335    Maximum  fadaral  share. 

The  Regional  Administrator  may 
provide  up  to  75  percent  of  the 
approved  work  plan  costs. 

Pollution  Prevention  State  Grants 
(Section  6605) 

§35440    Purpose. 

(a)  Purpose  of  section.  Sections  35.340 
through  35.349  govern  Pollution 
Prevention  State  Grants  imder  section 
6605  of  the  Pollution  Prevention  Act. 

(b)  Purpose  of  program.  Pollution 
Prevention  State  Grants  are  awarded  to 
promote  the  use  of  source  reduction 
techniques  by  businesses. 

§35.342    Competitive  process. 

EPA  Regions  award  Pollution 
Prevention  State  Grants  to  State 
programs  through  a  competitive  process 
in  accordance  with  EPA  guidance. 
When  evaluating  State  applications, 
EPA  must  consider,  among  other 
criteria,  whether  the  proposed  State 
program  would: 

(a)  Make  specific  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportunities,  including  funding  for 
experts  to  provide  onsite  technical 
advice  to  businesses  seeking  assistance 
in  the  development  of  source  reduction 
plans: 

(b)  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  reduction;  and 

(c)  Provide  training  in  source 
reduction  techniques.  Such  training 


may  be  provided  through  local 
engineering  schools  or  other  appropriate 
means. 

§35.343    Definitions' 

In  addition  to  the  definitions  in 
§  35.102,  the  following  definitions  apply 
to  the  Pollution  Prevention  State  Grants 
program  and  to  §§  35.340  through 
35.349: 

(a)  Pollution  prevention/source 
reduction  is  any  practice  that: 

(1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal; 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants;  or 

(3)  Reduces  or  eliminates  the  creation 
of  pollutants  through: 

(i)  Increased  efficiency  in  the  use  of 
raw  materials,  energy,  water,  or  other 
resources;  or 

(ii)  Protection  of  natural  resoiuces  by 
conservation. 

(b)  Pollution  prevention/source 
reduction  does  not  include  any  practice 
which  alters  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to 
and  necessary  for  the  production  of  a 
product  or  the  providing  of  a  service. 

§35.345    Eiigibie  applicants. 

Applicants  eligible  for  funding  under 
the  Pollution  Prevention  program 
include  any  agency  or  instnunentality, 
including  State  universities,  of  the  50 
States,  the  District  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States. 

§35.348    Award  limitation. 

If  a  State  includes  a  Pollution 
Prevention  State  Grant  in  a  Performance 
Partnership  Grant,  the  work  plan 
commitments  must  be  included  in  the 
Performance  Partnership  Grant  work 
plan  (see  §35.138). 

§35.348    Maximum  federal  siiars. 

The  federal  share  for  Pollution 
Prevention  State  Grants  will  not  exceed 
50  percent  of  the  allowable  pollution 
prevention  State  grant  project  cost. 

Water  Quality  Cooperative  Agreements 
(Section  104(b)(3)) 

§35.360    Purpose. 

(a)  Purpose  of  section.  Sections  35.360 
through  35.364  govern  Water  Quality 


Cooperative  Agreements  to  State  water 
pollution  control  agencies  and  interstate 
agencies  (as  defined  in  section  502  of 
the  Clean  Water  Act)  and  local 
government  agencies  under  section 
104(b)(3)  of  the  Act.  These  sections  do 
not  govern  Water  Quality  Cooperative 
Agreements  to  other  entities  eligible 
under  sections  104(b)(3)  which  are 
generally  subject  to  the  uniform 
administrative  requirements  of  40  CFR 
part  30. 

(b)  Purpose  of  program.  EPA  awards 
Water  Quality  Cooperative  Agreements 
for  investigations,  experiments,  training, 
demonstrations,  surveys,  and  studies 
relating  to  the  causes,  effects,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution.  EPA  issues  guidance 
each  year  advising  EPA  regions  and 
headquarters  regarding  appropriate 
priorities  for  funding  for  this  program. 
This  guidance  may  include  such  focus 
areas  as  National  Pollutant  Discharge 
Elimination  System  watershed 
permitting,  luban  wet  weather 
programs,  or  innovative  pretreatment 
program  or  biosolids  projects. 

§35.362    Competitive  process. 

EPA  will  award  Water  Quality 
Cooperative  Agreement  funds  through  a 
competitive  process  in  accordance  with 
national  program  guidance. 

§35.364    Maximum  federal  share. 

The  Regional  Administrator  may 
provide  up  to  100  percent  of  approved 
work  plan  costs. 

State  Wetlands  Development  Grants 
(Section  104(bH3)) 

§35.380    Purpose. 

(a)  Purpose  of  section.  Sections  35.380 
through  35.385  govern  State  Wetlands 
Development  Grants  for  State  and 
interstate  agencies  (as  defined  in  section 
502  of  the  Clean  Water  Act)  and  local 
government  agencies  under  section 
104(b)(3)  of  the  Act.  These  sections  do 
not  govern  wetlands  development  grants 
to  other  entities  eligible  under  section 
104(b)(3)  which  are  generally  subject  to 
the  uniform  administrative 
requirements  of  40  CFR  part  30. 

(b)  Purpose  of  program.  EPA  awards 
State  Wetlands  Development  Grants  to 
assist  in  the  development  of  new,  or 
refinement  of  existing,  weUands 
protection  and  management  programs. 

§35.382    Competitive  process. 

State  Wetlands  Development  Grants 
are  awarded  on  a  competitive  basis.  EPA 
annually-pstablishes  a  deadline  for 
receipt  of  proposed  grant  project 
applications.  EPA  reviews  applications 
and  decides  which  grant  projects  to 
fund  in  a  given  year  based  on  criteria 
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established  by  EPA.  After  the 
competitive  process  is  complete,  the 
recipient  can,  at  its  discretion,  accept 
the  award  as  a  State  WeUands 
Development  Grant  or  add  the  funds  to 
a  Performance  Partnership  Grant.  If  the 
recipient  chooses  to  add  the  funds  to  a 
Performance  Partnership  Grant,  the 
weUands  development  program  work 
plan  commitments  must  be  included  in 
the  Performance  Partnership  Grant  work 
plan. 

f  35.385    Maximum  federal  share. 

EPA  may  provide  up  to  75  percent  of 
the  approved  work  plan  costs  for  the 
development  or  refinement  of  a 
wetlands  protection  and  management 
program. 

State  Administration  (Section  205(g)) 

§35.400    Purpose. 

(a)  Purpose  of  section.  Sections  35.400 
through  35.408  govern  State 
Administration  Grants  to  States  (as 
defined  in  section  502  of  the  Clean 
Water  Act)  authorized  under  section 
205(g)  of  the  Act. 

(b)  Purpose  of  program.  EPA  awards 
these  grants  for  the  following  two 
purposes: 

(1)  Construction  management  grants. 
A  State  may  use  section  205(g)  funds  for 
administering  elements  of  the 
construction  grant  program  imder 
sections  201,  203,  204,  and  212  of  the 
Clean  Water  Act  and  for  managing  waste 
treatment  construction  grants  for  small 
communities.  A  State  may  also  use 
construction  management  assistance 
funds  for  administering  elements  of  a 
State's  construction  grant  program 
which  are  implemented  without  federal 
grants,  if  the  Regional  Administrator 
determines  that  those  elements  are 
consistent  with  40  CFR  part  35,  subpart 
I. 

(2)  Permit  and  planning  grants.  A 
State  may  use  section  205(g)  funds  for 
administering  permit  programs  under 
sections  402  and  404,  including 
Mimicipal  Wastewater  Pollution 
Prevention  activities  under  an  approved 
section  402  program  and  State  operator 
training  programs,  and  for  administering 
statewide  waste  treatment  management 
planning  programs,  including  the 
development  of  State  biosolids 
management  programs,  under  section 
208(b)(4).  Some  of  these  activities  may 
also  be  eligible  for  funding  under 
sections  106  (Water  Pollution  Control), 
205(j)(2)  (Water  Quality  Management 
Planning),  and  104(b)(3)  (Water^iuality 
Cooperative  Agreements  and  WeUands 
Development  Grants)  of  the  Clean  Water 
Act.  (See  §§  35.160,  35.410.  35.360.  and 
35.380.) 


(c)  Associated  program  requirements. 
Program  requirements  for  State 
construction  management  activities 
imder  delegation  are  provided  in  40 
CFR  part  35,  subparts  I  and  J.  Program 
requirements  for  water  quality 
management  activities  are  provided  in 
40  CFR  part  130. 

§35.402    AliotmenL 

Each  State  may  reserve  up  to  four 
percent  of  the  State's  authorized 
construction  grant  allotment  as 
determined  by  Congress  or  $400,000, 
whichever  is  greater,  for  section  205  (g) 
grants. 

§  35.405    Maintenance  of  effort 

To  receive  funds  under  section  205(g), 
a  State  agency  must  expend  annually  for 
recurrent  section  106  program 
expenditures  an  amount  of  non-federal 
funds  at  least  equal  to  such 
expenditures  during  fiscal  year  1977, 
unless  the  Regional  Administrator 
determines  that  the  reduction  is 
attributable  to  a  non-selective  reduction 
of  expenditures  in  State  executive 
branch  agencies  (see  §  35.165). 

§35.408    Award  limitations. 

The  Regional  Administrator  will  not 
award  section  205(g)  funds: 

(a)  For  construction  management 
grants  unless  there  is  a  signed 
agreement  delegating  responsibility  for 
administration  of  those  activities  to  the 
State. 

(b)  For  permit  and  planning  grants 
before  awarding  funds  providing  for  the 
management  of  a  substantial  portion  of 
the  State's  construction  grants  program. 
The  maximum  amount  of  permit  and 
planning  grants  a  State  may  receive  is 
limited  to  the  amount  remaining  in  its 
reserve  after  the  Regional  Administrator 
allows  for  full  funding  of  the 
management  of  the  construction  grant 
program  under  full  delegation. 

(c)  For  permit  and  planning  grants 
unless  the  work  plan  submitted  with  the 
application  shows  that  the  activities  to 
be  funded  are  coordinated,  as 
appropriate,  with  activities  proposed  for 
funding  under  sections  106  (Water 
Pollution  Conti-ol)  and  205(j)  (Water 
Quality  Management  Plaiming)  of  the 
Clean  Water  Act. 

Water  Quality  Management  Planning 
Grants  (Section  205(j)(2)) 

§35.410    Purpose. 

(a)  Purpose  of  section.  Sections  35.410 
through  35.418  govern  Water  Quality 
Management  Planning  Grants  to  States 
(as  defined  in  section  502  of  the  Clean 
Water  Act)  authorized  under  section 
205(j)(2)ofUieAct. 


(b)  Purpose  of  program.  EPA  awards 
Water  Quality  Management  Planning 
Grants  to  carry  out  water  quality 
management  plaiming  activities.  Some 
of  these  activities  may  also  be  eligible 
for  funding  under  sections  106  (Water 
Pollution  Contit)l),  104(b)(3)  (Water 
Quality  Cooperative  Agreements  and 
WeUands  Development  Grants)  and 
section  205(g)  (State  Administration 
Grants)  of  the  Clean  Water  Act.  (See 
§§35.160,  35.360,  35.380,  and  35.400.) 
EPA  awards  these  grants  for  purposes 
such  as: 

(1)  Identification  of  the  most  cost- 
effective  and  locally  acceptable  fecility 
and  nonpoint  measures  to  meet  and 
maintain  water  quality  standards. 

(2)  Development  of  an 
implementation  plan  to  obtain  State  and 
local  financial  and  regulatory 
commitments  to  implement  measures 
developed  under  paragraph  (b)(1)  of  this 
section. 

(3)  Determination  of  the  nature, 
extent,  and  causes  of  water  quality 
problems  in  various  areas  of  the  State 
and  interstate  region. 

(4)  Determination  of  those  publicly 
owned  treatment  works  which  should 
be  constructed  with  State  Revolving 
Fund  assistance.  This  determination 
should  take  into  account  the  relative 
degree  of  effluent  reduction  attained, 
the  relative  contributions  to  water 
quality  of  other  point  or  nonpoint 
sources,  and  the  consideration  of 
alternatives  to  such  construction. 

(5)  Implementation  of  section  303(e) 
of  the  Clean  Water  Act. 

(c)  Program  requirements  for  water 
quality  management  planning  activities 
are  provided  in  40  CFR  part  130. 

§35.412    Allotment 

States  must  reserve,  each  fiscal  year, 
not  less  than  $100,000  nor  more  than 
one  percent  of  the  State's  construction 
grant  allotment  as  determined  by 
Congress  for  Water  Quality  Management 
Planning  Grants  under  section  205(j)(2). 
However,  Guam,  the  Virgin  Islands, 
American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  must  reserve  a  reasonable 
amount  for  this  purpose.  (See  40  CFR 
35.3110(g)(4)  regarding  reserves  from 
State  allotments  under  TiUe  VI  of  the 
Clean  Water  Act  for  section  205(j) 
grants.) 

§  35.41 5    Maximum  federal  sitare. 

The  Regional  Administrator  may 
provide  up  to  100  percent  of  the 
approved  work  plan  costs. 

§35.418    Award  limitations. 

The  following  limitations  apply  to 
funds  awarded  under  section  205(i)(2)  of 
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the  Clean  Water  Act.  The  Regional 
Administrator  will  not  award  these 
grants  to  a  State  agency: 

(a)  Unless  the  agency  develops  its 
work  plan  jointly  with  local,  regional 
and  interstate  agencies  and  gives 
funding  priority  to  such  agencies  and 
designated  or  undesignated  public 
comprehensive  planning  organizations 
to  carry  out  portions  of  that  work  plan. 


(b)  Unless  the  agency  reports  annually 
on  the  nature,  extent,  and  causes  of 
water  quality  problems  in  various  areas 
of  the  State  and  interstate  region. 

(c)  Unless  the  work  plan  submitted 
with  the  application  shows  that  the 
activities  to  be  funded  are  coordinated, 
as  appropriate,  with  activities  proposed 
for  fimdiiig  under  section  106  (Water 
Pollution  Control)  of  the  Clean  Water 
Act. 


Part  745— [AMENDED] 

1.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607,  2681- 
2692,  and  42  U.S.C.  48S2d.  Water  Act. 

§745.330    [Removed] 

2.  40  CFR  745.330  is  removed. 
[FR  Doc.  01-218  Filed  1-8-01;  8:45  am] 

MLLINO  COOe  6560-SO-P 


Tuesday, 
January  9,  2001 


Part  m 

Department  of 
Agriculture 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  381  and  441 
Retained  Water  in  Raw  Meat  and  Poultry 
Products;  Poultry  Chilling  Requirements; 
Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safaty  and  Inspection  Service 
9  CFR  Parts  381  and  441 
[Docket  No.  97-e54F] 

RIN  0583-AC26 

Retained  Water  In  Raw  Meat  and 
Poultry  Products;  Poultry  Chilling 
Requirements 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
InsptBction  Service  (FSIS)  is  issuing 
regulations  to  limit  the  amount  of  water 
retained  by  raw,  single-ingredient,  meat 
and  poultry  products  as  a  result  of  post- 
evisceration  processing,  such  as  carcass 
washing  and  chilling.  Raw  livestock  and 
poultry  carcasses  and  parts  will  not  be 
permitted  to  retain  water  resulting  from 
post-evisceration  processing  unless  the 
establishment  preparing  those  carcasses 
and  parts  demonstrates  to  FSIS,  with 
data  collected  in  accordance  with  a 
written  protocol,  that  any  water  retained 
in  the  carcasses  and  parts  is  an 
inevitable  consequence  of  the  process 
used  to  meet  applicable  food  safety 
requirements.  In  addition,  the 
establishment  will  be  required  to 
disclose  on  the  labeling  of  the  meat  or 
poultry  products  the  maximiun 
percentage  of  retained  water  in  the  raw 
product.  The  required  labeling 
statement  will  help  consumers  of  raw 
meat  and  poultry  products  to  make 
informed  purchasing  decisions. 
Establishments  having  data 
demonstrating  that  there  is  no  retained 
water  in  their  products  can  choose  not 
to  label  the  products  with  the  retained- 
water  statement  or  to  make  a  no- 
retained-water  claim  on  the  product 
label. 

FSIS  is  also  revising  the  poultry 
chilling  regulations  to  improve 
consistency  with  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  Points  (PR/HACCP)  regulations, 
eliminate  "command-and-control" 
features,  and  reflect  current 
technological  capabilities  and  good 
manufacturing  practices. 

DATES:  Effective  Date:  This  rule  is 
effective  on  lanuary  9,  2002. 
Establishments  wishing  to  implement 
the  provisions  of  this  final  rule  prior  to 
the  effective  date  should  contact  the 
appropriate  FSIS  District  Office.  FSIS 
will  provide  instructions  to  its 
inspection  program  personnel  for 
faciUtating  early  implementation. 


Comments:  Comments  on  the 
guidance  material  published  in 
Appendix  A  should  be  received  by 
April  9,  2001.  Comments  responding  to 
inJFormation  requested  in  the  preamble 
to  this  final  rule  should  be  received  by 
FSISby  April  9,  2001. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to 
Docket  Clerk,  U.S.  Department  of 
AgriciUture,  Food  Safety  and  Inspection 
Service,  Room  102,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700. 
Please  refer  to  docket  niunber  97-054F 
in  your  comments.  All  comments 
submitted  on  this  rule,  as  well  as  the 
research  and  background  information 
used  by  FSIS  in  developing  this 
document,  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday.  The  final 
regxdatory  impact  analysis  referred  to  in 
this  document  and  summarized  in  the 
section  discussing  the  Agency's 
compliance  with  Executive  Order  12866 
is  available  for  viewing  on  the  Agency's 
Internet  homepage  located  at  "http:// 
www.fsis.  usda.gov' '. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agricultiue,  Washington, 
DC  20250-3700;  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  carries  out  the  mandates  of  the 
Federal  Meat  Inspection  Act  (FMIA;  21 
U.S.C.  601  et  seq.),  the  Poultry  Products 
Inspection  Act  (PPLA;  21  U.S.C.  451  et 
seq.),  and  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031  to  1056)  to  ensure 
that  meat,  meat  food,  poultry,  and  egg 
products  prepared  for  distribution  in 
commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged,  'the  FMIA  and 
PPIA  prohibit  anyone  from  selling, 
transporting,  offering  for  sale  or 
transportation,  or  receiving  for 
transportation  in  conunerce,  of  any 
adulterated  or  misbranded  meat  or 
poultry  product  (21  U.S.C.  610.  458). 

Under  the  Acts  (21  U.S.C.  601(m)(8); 
453(g)(8)),  a  product  is  adulterated  if, 
among  other  circumstances  in  which  it 
might  be  adulterated,  "any  substance 
has  been  added  thereto  or  mixed  or 
packed  therewith  so  as  to  increase  its 
bulk  or  weight,  or  reduce  its  quality  or 
strength,  or  make  it  appear  better  or  of 
greater  value  than  it  is."  Under  the  same 
Acts  (21  U.S.C.  601(n)(l),  (12)  and  21 
U.S.C.  453(h)(1),  (12))  a  product  is 
misbranded  if,  among  other 


circumstances  in  which  it  might  be 
misbranded,  "its  labeling  is  false  or 
misleading  in  any  particular." 

FSIS  provides  continuous  inspection 
in  meat  and  poiUtry  slaughtering  and 
processing  establishments  and  in  egg 
product  processing  plants  to  ensure  that 
the  establishments  sell  in  commerce 
only  products  that  are  not  adulterated  or 
misbranded.  At  meat  and  poultry      , 
slaughtering  establishments,  FSIS 
enforces  requirements  intended  to 
prevent  the  adulteration  of  carcasses 
and  parts  during  post-evisceration 
processing,  handling,  and  storage.  Some 
of  these  requirements  concern  the 
washing  and  chilling  of  the  carcasses 
and  parts. 

After  evisceration,  raw  livestock  and 
poultry  carcasses  are  subject  to  various 
processes,  including  washing  and 
chilling,  to  ensure  the  safety  of  the 
products.  In  livestock  slau^tering 
establishments,  air  chilling  causes 
carcass  weight  loss  from  evaporation  of 
the  natural  water  in  the  carcass  during 
evaporative  cooling.  Spraying  water  on 
livestock  carcasses  during  air  chilling 
either  replaces  the  water  that  would 
have  evaporated  during  air  chilling  or 
prevents  the  water  in  the  carcass  from 
evaporating.  The  result  is  that  livestock 
carcasses  subjected  to  a  water  spray  do 
not  lose  weight  through  evaporation. 
Establishments  should  operate  water 
spray  systems  in  a  manner  that  does  not 
result  in  an  increase  in  the  average 
weight  of  a  group  of  livestock  carcasses 
produced  during  a  scheduled  period  of 
operations  over  the  carcasses'  pre- 
chilled  weight.  FSIS  Directive  6330.1, 
which  describes  the  Agency's  policies 
on  the  spray-chilling  of  carcasses, 
recognizes  that  it  is  technologically 
feasible  and  commercially  practical  to 
chill  livestock  carcasses  in  a  manner 
that,  on  average,  does  not  result  in  an 
increase  in  the  carcass  weight  above  the 
pre-chilled  weight. 

However,  the  processing  and  chilling 
methods  used  for  some  edible  meat 
byproducts  and  organ  meats  may  result 
in  water  retention.  For  example,  cheek 
meat,  meat  from  ears  and  tails,  and 
organ  meats  are  washed,  cleaned,  and 
chilled  to  preserve  safety  and 
wholesomeness  before  being  shipped. 
Chitterlings  (swine  intestines)  are 
washed  and  chilled  before  shipment 
and  are  packaged  with  water.  A  few 
establishments  chill  beef  cheek  meats  in 
water,  a  process  that  may  result  in  the 
absorption  of  water.  The  product  is 
labeled  to  indicate  the  maximum 
percentage  added  water  it  may  contain 
to  alert  buyers  to  the  fact  that  the 
product  may  weigh  more  because  of  the 
chilling  process. 
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Unlike  meat  packers,  poultry 
processors  have  traditionally  chilled 
poultry  using  the  water-immersion 
chilling  method.  Although  air  chilling  is 
permitted,  immersion  chilling  is  more 
rapid  and  cost  efficient.  The  use  of 
water  immersion  chilling  is  limited  to 
whole  poultry  carcasses  or  major  carcass 
portions.  Poultry  establishments  are 
required  to  reduce  the  internal 
temperature  of  water-chilled  poultry 
carcasses  to  40  °F  or  less  within  4  to  8 
hours  after  slaughter,  depending  on  the 
size  of  the  carcass  (9  CFR  381.66(b)). 

Chilling  poultry  carcasses  in  water- 
immersion  chillers  always  results  in 
some  absorption  and  retention  of  water, 
primarily  in  the  skin  and  the  tissue 
immediately  under  the  skin.  Also,  some 
water  becomes  boiuid  to  the  muscle 
tissue. 

FSIS  has  consistently  required  that 
the  retention  of  water  in  meat  and 
poultry  products  be  minimized.  FSIS  is 
mandated  to  prevent  the  distribution  in 
commerce  of  meat,  meat  food  and 
poultry  products  that  are  adulterated  or 
misbranded. 

Immersion  chilling  of  poultry  could 
result  in  a  product  becoming 
misbranded  or  economically  adulterated 
through  the  retention  of  absorbed  water. 
Nonetheless,  since  immersion  chilling  is 
an  efficient  way  to  control  bacterial 
growth  in  poultry  products  and  to 
ensiu^  that  establishments  consistently 
meet  applicable  chilling  time  and 
temperature  requirements,  FSIS  has 
permitted  the  retention  of  some  water  in 
poultry  products.  The  Agency  requires, 
however,  that  retained  water  amounts 
be  minimized  (9  CFR  381.66(d)(1))  and 
has  set  limits  on  the  amount  of  water  a 
poultry  product  may  retain  (9  CFR 
381.66(d)(2)-(4)). 

The  Agency  promulgated  regulations 
limiting  water  absorption  and  retention 
in  poultry  products  in  1959, 1961,  and 
1970  (24  FR  9566,  December  1,  1959;  26 
FR  6471,  July  19, 1961;  35  FR  15739, 
October  7, 1970).  The  retained-water 
limits  were  based  on  carcass  weight  and 
intended  use  of  the  product.  For 
example,  higher  limits  were  provided 
for  birds  that  were  to  be  cut-up  than  for 
those  to  be  sold  as  whole  birds  because, 
when  the  birds  are  cut  up,  water 
retained  at  or  near  those  higher  limits 
declines  below  the  regulatory  limits  for 
whole  birds.  If  water  has  not  been 
minimized,  the  product  may  be 
considered  adulterated.  Such  product 
may  also  be  considered  misbranded  if 
its  labeling  does  not  disclose  the 
presence  of  retained  water  at  levels 
higher  than  the  required  limits.  Until  a 
Federal  court  set  aside  the  regulatory 
limits  on  retained  water  in  poultry 
products,  public  knowledge  of  the  limits 


obviated  the  need  for  a  requirement  for 
retained  water  to  be  disclosed  on  a 
product  label.  Without  published  limits 
on  retained  water,  FSIS  cannot 
adequately  protect  consiuners  from 
adulteration  and  misbranding  due  to 
excessive  retained  water  in  whole  birds. 

FSIS,  however,  lacks  information  on 
which  to  decide  what  level,  if  any,  of 
retained  water  would  not  constitute 
adulteration,  or  to  determine  whether 
the  limits  that  are  in  use  do  not  result 
in  adulteration. 

Provisions  To  Limit  Retained  Water  in 
Raw  Meat  and  Poultry  Products 

On  September  11,  1998,  FSIS 
proposed  regulations  that  would  limit 
the  amount  of  water  retained  by  raw 
carcasses  and  parts  of  livestock  and 
poultry  as  a  result  of  post-evisceration 
processing,  such  as  carcass  washing  and 
chilling.  Under  the  proposal,  meat  and 
poultry  carcasses  and  parts  could  not 
retain  water  from  such  processing 
unless  the  establishment  preparing  the 
carcasses  and  parts  demonstrated  that 
water  retention  is  an  luiavoidable 
consequence  of  procedures  necessary  to 
meet  applicable  food  safety 
requirements.  FSIS  also  proposed  to 
require  that  the  establislunent  disclose 
on  the  product  labeling  the  maximiun 
percentage  of  retained  water  in  the 
product.  The  labeling  statement  would 
provide  information  that  would  be 
helpful  to  consumers  in  making 
purchasing  decisions.  An  establishment 
having  data  demonstrating  that  there  is 
no  retained  water  in  the  products  could 
choose  not  to  label  the  products  with 
the  retained-water  statement  or  to  make 
a  no-retained-water  claim  on  the 
product  label.  The  proposed 
requirements  were  intended  to  replace 
diose  set  forth  in  9  CFR  381.66(d)(2)-(8). 
The  piupose  of  the  proposed 
requirements  was  to  restrict,  as  much  as 
feasible,  the  amoimt  of  water  absorbed 
and  retained  in  raw  meat  and  poultry 
products. 

The  proposed  rule  was  prompted  by 
longstandkig  industry  petitions  and  by 
the  Agency's  need  to  reform  its 
regulations  to  make  them  more 
consistent  with  its  Pathogen  Reduction/ 
Hazard  Analysis  and  Critical  Control 
Point  System  (PR/HACCP)  regulations, 
in  accordance  with  its  regulatory  reform 
agenda.  The  rulemaking  gained  further 
impetus  in  the  wake  of  a  July  23, 1997, 
Federal  court  decision  in  Kenney  v. 
Glickman  vacating  the  regiilations  in  9 
CFR  381.66(d)(2)  that  contain  the  water- 
retention  tables  for  poultry. 

As  explained  above,  FSIS  has 
consistently  required  that  the  retention 
of  water  in  meat  and  poultry  be 
minimized  and  has  considered  product 


with  too  much  retained  water  to  be 
adulterated.  FSIS  used  the  retained 
water  limits  specified  in  §  381.66(d)(2) 
to  determine  whether  poultry 
establishments  were  meeting  the 
requirement  to  minimize  water 
absorption  and  absorption  and  retention 
in  whole  buds.  The  decision  in  Kenney 
V.  Glickman.  however,  removed  this 
regulation  because  its  basis  was 
inadequate,  and  left  the  Agency  without 
a  regulatory  limit,  greater  than  zero 
percent,  at  or  below  which  it  could 
consider  retained  water  in  whole 
poultry  to  have  been  minimized.  The 
limits  for  cut-up  or  ice-pack  poultry  in 
9  CFR  381.66(d)(3)-(6))  were  unaffected 
by  the  Court  decision.  This  final  rule 
replaces  retained  water  limits  that  have 
been  set  out  in  the  regulations  with  a 
requirement  that  products  not  retain 
water  unless  establishments 
demonstrate  that  the  retained  water  is 
an  unavoidable  consequence  of  meeting 
food  safety  requirements. 

FSIS  is  aware  that  it  may  be  difficult 
to  eliminate  water  retention  for  poultry 
and  some  meat  products  while 
continuing  to  meet  applicable  food 
safety  requirements.  Even  in  operations 
that  yield  raw  product  with  zero-percent 
retained  water,  there  is  a  certain  amount 
of  process  variability.  FSIS  therefore 
proposed  an  alternative  to  a  zero- 
percent  retained-water  requirement. 
Establishments  would  be  cequired  to 
collect  data,  in  accordance  with  a 
protocol  approved  by  FSIS,  and 
demonstrate  that  water  retention  is  an 
unavoidable  consequence  of  the  process 
used  to  meet  a  food  safety  requirement, 
such  as  the  Salmonella  performance 
standards  or  time/temperature  chilling 
requirements.  FSIS  expected  that,  to 
determine  that  any  unavoidable  water 
retention  is  the  minimum  feasible,  the 
protocol  would  provide  for  testing  the 
process  under  alternative  equipment 
settings  or  other  variables. 

FSIS  said  in  the  proposal  that  it 
would  accept  data  generated  from  an 
approved  protocol  to  support  water 
retention  levels  for  multiple 
establishments  using  similar  post- 
evisceration  processing  techniques  and 
equipment.  Depending  on  the  design  of 
the  protocol  and  the  adequacy  of  the 
data  collected  under  it.  the  Agency 
stated  that  the  data  could  be  used  to 
justify  an  industry-wide  water-retention 
limit,  a  limit  applying  to  poultry 
products  processed  by  several 
establishments,  or  a  limit  applying  only 
to  a  single  establishment's  product. 
Establishments  using  an  industry-wide 
or  multi-establishment  limit  would  have 
to  be  able  to  demonstrate  that  the 
conditions  imder  which  their  products 
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are  processed  match  those  specified  in 
the  protocol  used  to  justify  the  limit. 

Comments 

FSIS  received  252  letters  commenting 
on  the  proposed  rule.  Most  were  from 
members  of  the  regulated  industry. 
Sixty -one  were  from  companies, 
company  officials,  or  other  individuals 
associated  with  the  meat  industry,  or 
trade  associations  representing  the 
industry,  including  both  producers  and 
packers.  One  hundred  and  sixty-nine 
were  from  companies,  company  officials 
or  other  individuals  associated  with  the 
poultry  industry,  or  from  trade 
associations  representing  the  industry, 
including  both  producers  and 
processors.  The  rest  were  sent  in  by 
consumer-advocacy  groups  and  other 
consumer-oriented  organizations  (3), 
individiial  consiuners  (7).  weights  and 
measiues  officials  (7),  a  trade 
association  not  exclusively  concerned 
with  meat  and  poultry  (1),  technology 
firms  (3),  and  the  European  Union. 
Consumers,  consumer  groups,  and 
commenters  representing  livestock 
producer  and  meat  packing  interests 
tended  to  iavor  the  proposal  or  to 
criticize  it  for  not  going  far  enough  in 
restricting  water  retention.  Poidtry 
interests  tended  to  oppose  the  proposal 
or  to  favor  extensive  modifications. 
Technology  firms  were  divided  on  the 
merits  of  the  proposal  and  on  processes 
for  improving'food  safety. 

Comment  siunmaries  (each  termed 
"Comment")  by  topic  and  Agency 
responses  follow: 

Alleged  Inequitable  Regulatory 
Treatment 

Continent:  Meat  industry  groups  said 
that  FSIS  must  eliminate  the  substantial 
inequity  in  the  regulatory  treatment  of 
meat,  compared  with  the  treatment  of 
poultry.  They  said  that  requirements  for 
chilling  meat  and  poultry  products  must 
be  the  same.  The  "equity"  issue,  they 
said,  remains  imresolved  by  the 
proposal,  and  that  FSIS  is  maintaining 
the  status  quo  without  offering 
compelling  food  safety  reasons  for  doing 
so.  Poultry  chilling,  they  said,  should  be 
subject  to  the  same  "rigorous 
requirements"  as  those  that  apply  to  the 
chilling  of  meat.  The  rule  shoiild  be 
science-based,  equitable,  and  HACCP- 
consistent. 

On  the  other  side,  poultry  groups  said 
that  the  proposal  does  not  treat  poultry 
equitably  with  meat.  They  said  that  the 
meat  industry  uses  spray  chilling  and 
does  not  have  to  adhere  to  rhilling  time/ 
temperature  requirements  as  does  the 
poultry  industry.  Moreover,  they  said, 
organ  meats  are  chilled  in  water  without 
regiUatory  limitation. 


Poultry  groups  also  suggested  that  the 
proposed  regulations  may  not  apply 
equally  to  livestock  and  poultry  parts. 
They  said  that  "parts"  in  the  meat 
regulations  has  a  connotation  different 
fit)m  that  of  "parts"  in  the  poultry 
regulations.  They  asserted  that  there  are 
few  proposed  changes  that  would  affect 
the  chilling  and  labeling  of  meats. 

Response:  FSIS  disagrees  that  it  is  not 
resolving  the  "equity"  issue.  This 
rulemaking  clearly  applies  to  both  meat 
and  poultry  products.  Both  meat  and 
poultry  establishments  must  abide  by 
the  retained-water  minimization 
reqiiirements  of  this  final  rule.  Also,  the 
retained-water  labeling  requirement  will 
make  both  meat  and  poultry  product 
establishments  accoimtable  to 
consiuners  for  water  retention. 

The  point  of  the  poultry  industry 
commenters  with  respect  to  the  spray 
chilling  of  meat  carcasses  is  well  taken, 
and  it  is  true  that  meat  carcasses  do  not 
have  to  meet  chilling  time/temperatine 
requirements  as  do  poultry  carcasses. 

FSIS  acknowledges  the  need  to 
address  the  issue  involving  the  chilling 
time  and  temperatxue  requirements  for 
poultry  that  were  raised  in  both  the 
American  Meat  Institute's  1997  petition 
and  industry  comments  on  this 
rulemaking.  However,  as  the  Agency 
indicated  in  the  preamble  to  the 
proposed  rule  (63  FR  48963,  48965), 
FSIS  did  not  intend  to  address  this  issue 
in  this  but  in  a  future  rulemaking. 

FSIS  does  not  agree  with  the  poiUtry 
industry  statement  about  the  meaning  of 
"parts"  in  the  meat  and  poultry 
regulations,  nor  does  the  Agency  see  the 
relevance  of  the  point  to  this  rule.  Raw, 
single-ingredient  meat  and  poultry 
products,  including  parts  of  either  meat 
or  poultry  carcasses,  are  covered.  Some 
products  of  the  meat  industry  that 
previously  have  not  been  covered  by  a 
retained-water  regulation,  e.g.  livestock 
organs  and  o^l,  are  now  covered  by 
this  rule — a  fact  to  which  members  of 
the  meat  industry  have  objected. 

ff  applying  "the  same  rigorous 
requirements"  to  poultry  as  to  meat 
means  requiring  the  poultry  industry  to 
adopt  non-immersion-chilling  methods, 
this  final  rule  will  not  accomplish  that 
objective.  The  food  safety  rationale  for 
mandating  the  use  of  a  particular 
technology  has  not  been  demonstrated. 

Conunent:  FSIS  is  biased  in  favor  of 
the  poultry  industry  when  it  states  that 
immersion  chilling  reduces  overall 
pathogen  levels.  There  are  other  ways  to 
reduce  pathogens.  The  Agency  is 
particularly  biased  in  stating  that 
installing  air  chilling  or  air-spray 
systems  in  the  poultry  industry  would 
be  economically  infeasible. 


Response:  FSIS  acknowledges  that 
pre-chill  treatments  can  be 
advantageous  in  controlling  bacteria  and 
in  achieving  the  objectives  of  the 
rulemaking.  FSIS  has  never  suggested, 
however,  that  the  purpose  of  immersion 
chilling  is  to  remove  pathogens,  but  has 
stated  that  chilling  reduces  the 
temperat\u«  of  the  carcass  and  thus 
inhibits  the  growth  of  pathogens  and 
other  bacteria.  FSIS  stated  in  the 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  that  requiring  the  poultry 
industry  to  install  air  chilling  or  air- 
spray  chilling  systems  would  entail 
major  construction  costs  (63  FR  48976). 
FSIS  does  not  consider  this  conclusion 
of  its  analysis  to  be  evidence  of  bias. 

Comment:  Poultry  has  been 
immersion-chilled  for  decades.  The 
poultry  and  meat  industries  are  different 
and  should  be  regulated  differently. 

Response:  Different  technologies  may 
be  needed  to  produce  safe  products 
from  different  species.  FSIS  is  not 
banning  or  discoiu^ging  the  use  of 
immersion-chilling  technologies  to 
produce  safe  poultry  products.  The 
Agency  is  obligated,  however,  to  take 
the  same  regulatory  approach  to  meat  as 
to  poultry  products,  unless  it  finds, 
based  on  the  available  record,  that 
different  approaches  are  necessary. 

Technology  of  Chilling  and  Bacterial 
Control 

Comment:  FSIS  should  encoiu^e 
investment  in  technology  adjustments 
that  prevent  water  retention  in  poultry. 
The  meat  industry  uses  steam  vacuum 
and  steam-and-hot-water  pasteurization 
without  adding  water  weight  via  water 
retention  in  carcasses. 

Response:  By  requiring 
establishments  to  justify  unavoidable 
retained  water  in  food  safety  terms  and 
to  apply  retained-water  labeling  to  their 
products,  the  final  rule  will  provide  an 
incentive  for  technological  adjustments 
that  minimize  water  retention  in 
carcasses. 

Comment:  Consumer  groups  and  meat 
industry  commenters  asserted  that  FSIS 
has  failed  to  consider  the  most  recent 
information  on  the  effectiveness  of 
chilling  technologies  other  than 
inunersion  chilling.  They  said  FSIS 
seemed  to  dismiss  air  chilling  because 
it  could  result  in  product  discoloration. 
Some  noted  that  Eiuttpean  processors 
use  air  chilling,  which  does  not  have  the 
cross-contamination  risEs  of  chiller 
baths. 

Response:  In  framing  the  proposed 
regulation,  FSISwdid  not  assiune  that 
immersion  chilling  will  be  the 
technology  of  choice  for  either  the  meat 
or  the  poiiltry  product  industry. 
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FSIS  has  taken  no  position  on  the 
safety  or  quality  of  air-chilled  product 
but  has  limited  data  on  the  effectiveness 
of  air  chilling,  especially  in  large-scale 
operations  of  the  kind  that  supply  most 
of  the  poultry  products  sold  in  the 
United  States. 

Comment:  Immersion  chiUing  is  the 
best  way  to  prevent  potential  food  safety 
problems.  Using  chilled  water  is  the 
most  efficient,  effective  way  to  remove 
carcass  heat  and  is  the  best  way  to 
achieve  the  purposes  of  HACCP.  One 
company  reported  data  on  post-chill 
compared  with  pre-chill  carcasses  that 
show  a  73-percent  reduction  in 
pathogenic  organisms  and  an  85-percent 
reduction  in  generic  E.  coli.  After  a 
trisodiiun  phosphate  (TSP)  carcass-rinse 
treatment,  the  incidence  of  Salmonella 
and  E.  coli  is  0  percent.  (Carcasses  not 
rinsed  with  TSP  show  96  percent  and  30 
percent,  respectively.  Campylobacter 
was  foimd  in  78  percent  of  untreated 
carcasses,  and  in  46  percent  after  TSP 
treatment.)  The  company  maintained 
that  air-chilling  methods  are  not  so 
effective,  but  that  immersion  chilling  is 
an  effective  and  economical  way  to  meet 
the  USDA  time/temperature 
requirement. 

Response:  FSIS  appreciates  the  food 
safety  accomplishments  of  firms  using 
any  post-evisceration  processes,  but 
consiuner  protections  other  than  food 
safety  must  also  be  ensured.  Although 
immersion  chilling  can  be  effective  in 
controlling  microbial  growth,  products 
exposed  to  the  process  will  retain  water. 
This  final  rule  is  intended  to  address 
this  problem. 

Comment:  A  poultry  processor  who 
uses  air  chilling  stated  that  air  chilling 
is  economically  feasible.  Analysis  of 
retail  prices  shows  air-chilled  poultry 
yields  7  to  8  percent  more  poultry  meat 
to  the  consumer  than  does  water-chilled 
poultry. 

Response:  FSIS  is  not  endorsing  the 
use  by  the  regulated  industry  of  a 
particular  technology. 

Comment:  Consiuner  groups  cited 
recent  studies,  including  a  1987 
conference  paper  by  C.J.  Thomas,  et  al., 
and  a  1997  paper  by  M.  Ristic,  as 
evidence  of  the  advantages  of  air- 
chilling  technology. 

Response:  The  paper  by  C.J.  Thomas 
et  al.  refers  only  in  passing,  in  a 
question-and-answer  section,  to  an 
increasing  use  of  air-chilling  processes. 
The  paper  is  not  really  about  air 
chilling. 

The  Ristic  (1997)  paper  cited  by  the 
conunenters  and  other  studies  by  the 
same  author  have  consistently  shown 
air-spray  chilling  to  have  certain 
advantages  over  other  methods.  The 
studies  do  not  compare  the  feasibility  of 


air-spray  chilling  with  that  of  other 
chilling  technologies  in  an  industry 
with  a  production  voliune  as  high  as 
that  in  the  United  States,  nor  do  they 
provide  a  basis  for  regulatory  action 
with  respect  to  one  or  another 
technology. 

Comment:  A  Eiuopean  Union  official 
asked  if  there  are  scientific  studies  that 
support  immersion  chilling,  rather  than 
air-spray  chilling,  of  livestock  carcasses. 

Response:  FSIS  is  not  aware  of  any 
peer-reviewed  study  on  the  water- 
immersion  chilling  of  whole  livestock 
carcasses.  Among  studies  on  the  efficacy 
of  livestock-carcass  spray  chilling, 
including  systems  using  anti-microbial 
solutions,  are: 

Gill,  CO.,  and  T.  Jones,  1992. 
Assessment  of  the  hygienic  efficiencies 
of  two  commercial  processes  for  cooling 
pig  carcasses.  Food  Microbiology 
9(4):335-343. 

Gill.  CO.,  and  J.  Bryant.  1997. 
Assessment  of  the  hygienic 
performances  of  two  beef  carcass 
cooling  processes  from  product 
temperatiue  history  data  or  enumeration 
of  bacteria  on  carcass  siufaces.  1997. 
Food  Microbiology  14(6):593-602. 

Gill.  CO.,  and  T.  Jones,  1997. 
Assessment  of  the  hygienic  performance 
of  an  air-cooling  process  for  lamb 
carcasses  and  a  spray-cooling  process 
for  pig  carcasses.  International  Journal 
of  Food  Microbiology,  38(2/3):85-93. 

Grier,  G.G.,  and  B.D.  Dills,  1988. 
Bacteriology  and  retail  case  life  of  spray- 
chilled  pork.  Canadian  Institute  of  Food 
Science  and  Technology  journal  21:295- 
299. 

Hamby,  P.L.,  J.W.  Savell,  G.R.  Acuff, 
C  Vanderzant,  and  H.R.  Cross,  1987. 
Spray-chilling  and  carcass 
decontamination  systems  using  lactic 
and  acetic  acid.  Meat  Science  21:1-14. 

Jericho,  K.W.F.,  G.  O'Laney.  and  G.C 
Kozub.  1998.  Verification  of  the 
hygienic  adequacy  of  beef  carcass 
cooling  processes  by  microbiological 
culture  and  the  temperature-function 
integration  technique.  Joiunal  of  Food 
Protection  61(10):1347-1351.. 

Stevenson,  K.E.,  R.A.  Merkel,  and 
H.C  Lee.  1978.  Effects  of  chilling  rate, 
carcass  fatness,  and  chlorine  spray  on 
microbiological  quality  and  case-life  of 
beef.  Journal  of  Food  Science  43:849- 
852. 

Comment:  The  ozonation  process 
achieves  significant  E.  coli  reductions 
on  carcasses  sampled  at  post-chill.  Any 
rule  permitting  immersion  chillers  to 
use  ozonation  should  be  supported. ' 

Response:  If  it  is  true  that  ozonation 
reduces  generic  E.  coli  populations, 
establishments  may  find  the  process 
useful  in  meeting  requirements  of  the 
PR/HACCP  regulations.  The  FSIS 


regulations  do  not  prohibit  use  of 
ozonation  equipment  with  immersion 
chillers.  However,  the  Food  and  Drug 
Administration  must  approve  the  use  of 
ozone  for  food  processing  purposes 
before  FSIS  can  allow  it. 

Time/Temperature  rhilling 
Requirement  for  Poultry 

Comment:  Some  commenters 
disputed  the  FSIS  statement  that  "for 
most  poultry  establishments,  the 
inevitable  retained-water  amount  is  the 
'minimiun'  level  that  can  be  reached 
with  existing  immersion  chiller 
equipment  while  still  meeting  the 
chilling  requirement  (for  poultry  to 
reach  a  temperat\u«  40  °F  or  below 
within  a  specified  number  of  hoiu«)." 
They  stated  that  the  poultry  chilling 
requirement  (9  CFR  381.66(b)(2))  is  a 
command-and-control  regulation  that 
the  final  rule  should  eliminate. 
Commenters  favoring  both  the  meat- 
industry  and  the  poiUtry-industry  sides 
of  the  water-retention  issue  argued  for 
immediate  repeal  of  the  poultry  chilling 
requirement.  Some  even  thought  the 
proposal  was  prematiue  and  should  be 
withdrawn  because  it  did  not  address 
this  matter. 

Response:  FSIS  views  the  poiUtry 
time/temperatiue  40  "F  chilling 
requirement  as  a  food  safety 
performance-standard  issue  that  would 
best  be  addressed  in  a  separate  notice- 
and-comment  rulemaking,  which  the 
Agency  plans  to  conduct.  The  Agency 
believes  that  any  performance  standard 
that  might  replace  the  40  °F  requirement 
should  be  science-based.  HACCP- 
consistent.  and  applicable  to  all  species 
subject  to  mandatory  inspection.  The 
Agency  is  continuing  to  study  this 
matter  and  hopes  to  be  able  to  propose 
regulatory  amendments  in  the  coming 
months.  In  the  meantime.  FSIS  will 
permit  establishments  to  vary  the 
parameters  of  their  chilling  or  other 
processing  operations  as  necessary  to 
meet  the  objectives  of  their  data 
collection  protocols. 

Product  Quality  Argument  "Arbitrary 
and  Capricious" 

Comment:  The  product-quality-based 
water-weight  allowance  is  arbitrary  and 
capricious,  claimed  the  plaintiffs  in  the 
Kenney  case.  Quality  is  no  problem  in 
Europe,  where  poultry  is  air-chilled  or 
air-spray-chilled.  Adding  water  is 
adding  an  ingredient  to  make  a  multi- 
ingredient  product.  The  product  should 
be  labeled  to  show  the  amount  of 
retained  water  that  is  necessary  for  food 
safety  piuposes  and  the  amount  that  is 
necessary  for  food-quality  piuposes. 

Response:  The  conunenters'  criticism 
is  unwarranted.  This  rule  is  primarily 
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intended  to  limit  water  retention 
resulting  from  processing  to  the  amount 
that  is  unavoidable  to  achieve  a  food 
safety  objective.  However,  FSIS  has 
stated  that,  in  their  data  collection 
protocols,  establishments  may  specify 
determining  product  quality  as  a 
secondary  or  tertiary  purpose  of  the  data 
collection  activity.  This  rulemaking 
does  not  provide  for  an  additional 
retained-water  amoimt  that  an 
establishment  may  consider  necessary 
to  maintain  product  quality. 

Ready-to-cook  poultry  in  Eiurope  is 
dryer  than  ready-to-cook  poultry  in  the 
United  States.  Whether  United  States 
consumers  will  eventually  demand 
poultry  that  is  similar  to  the  Einopean 
product  is  a  question  that  can  be 
answered  by  the  market 

FSIS  does  not  agree  with  the 
statement  that  water  should  be 
considered  an  ingredient  in  inunersion- 
chilled  poultry  products.  Water  is  not 
added  to  the  products  being  chilled  to 
create  new  products. 

Zero  Retained  Water 

Ck)nunent:  Various  commenters 
supported  a  zero-retained-water 
standard  for  both  meat  and  poultry 
products.  They  said  FSIS  was  wrong  to 
reject,  as  a  reason  for  a  zero-retained- 
water  standard,  the  argiunent  that  the 
information  benefit  to  consumers  is 
imlikely  to  exceed  costs. 

Consumer  groups  commented  that 
FSIS's  own  figiu'es  show  consumers  pay 
almost  $1  billion/year  for  retained  water 
in  poultry.  They  said  FSIS  should  be 
proposing  zero  retained  water,  and  that 
neither  meat  nor  poultry  products 
should  be  allowed  to  gain  water.  The 
proposal  falls  well  short  of  what  is 
needed,  they  said,  strongly  preferring 
Option  2  (zero  retained  water)  in  the 
regulatory  analysis  to  Option  6  (retained 
water  limits  established  by  processes 
necessary  to  meet  food  safety 
requirements — the  selected  option). 
They  said  FSIS  should  reconsider 
Options  2  and  4  (retained  water  limits 
based  on  best  available  technology 
within  traditional  production  practices). 

Response:  Mandating  zero  water 
retention  for  the  poidtry  industry  would 
be  tantamount  to  requiring  the  re- 
tooling of  the  indus^  on  an 
economically  prohibitive  scale.  FSIS 
calcidated  that  the  resulting  benefit  to 
consimiers,  an  informational  benefit, 
would  be  slight  in  comparison  to  the 
impact  on  the  national  economy.  The 
Agency  calculated  that  consiuners  could 
receive  a  desirable  informational  benefit 
at  a  lower  cost  to  society. 

The  proposal  did  not  specify  any 
acceptable  amount  of  retained  water, 
only  that  any  amount  that  is  retained  be 


no  greater  than  the  unavoidable  amoimt 
resulting  from  post-evisceration 
processing  to  achieve  regulatory  food 
safety  requirements. 

hi  the  PRIA,  FSIS  suggested  that  the 
value  of  poultry  production  could  be 
viewed  as  the  production  of  poultry  and 
the  production  of  water.  The  Agency 
also  said  that  another  view  was  that  the 
water  has  no  effect  on  the  price  of 
poultry  meat,  but  that  the  consumer  is 
simply  not  being  informed  of  the 
wholesale-price  of  poultry  or  turkey  on 
a  zero-added-water  basis.  The  Agency's 
concern  in  much  of  the  PRIA  was  the 
effect  of  full  disclosure  of  retained  water 
on  constuner  purchasing.  The  Agency 
concluded  that  this  effect  was  imclear, 
though  beneficial.  The  Agency  did  not 
take  the  position  that  water  is  literally 
being  sold  at  poultry  prices. 

In  the  FRIA,  the  Agency  has  not 
attempted  to  quantify  the  overall 
benefits  of  the  rule.  However,  FSIS 
rejected  Option  2  and  Option  4  because 
the  costs  to  industry  would  be 
substantially  disproportionate  to 
consumer  benefits. 

This  rule  will  ensure  that  water 
retention  is  limited  to  the  amount 
unavoidable  for  food  safety  reasons,  and 
that  consumers  are  informed  about  this 
water  retention.  In  establishing  zero 
water  retention  as  the  default 
requirement,  the  rule  compels  the 
industry  to  justify  scientifically  any 
amount  of  water  retention  in  raw, 
single-ingredient,  meat  or  poultry 
product.  Water  in  excess  of  the  amount 
that  is  sdentifically  justified  will 
adiilterate  the  product. 

Cbmznent;  Individual  commenters 
generally  supported  the  proposal  on  the 
ground  that  consiuners  would  not 
purchase  meat  containing  too  much 
water.  Some  even  thought  the  Agency 
should  permit  zero-percent  retained 
water.  Commenters  said  they  do  not 
know  the  exact  water  weight  of  poultry 
product  because  it  is  not  labeled.  Some 
said  that  added  water  in  curing  or  other 
processing  is  a  consumer  rip-off.  One 
commenter  said  immersion-chilling 
water  is  a  "fecal  soup"  in  which  poultry 
are  marinated. 

Response:  FSIS  appreciates 
commenters'  support  for  the  general 
direction  of  this  rulemaking.  The 
Agency  disagrees  with  the 
characterization  of  poultry  chillers 
because  the  chillers  efficiently  reduce 
carcass  temperatures  and  slow  microbial 
growth.  FSIS  also  disagrees  that  this 
rule  should  impose  an  unconditional 
limit  of  zero-percent  retained  water  in 
raw  meat  and  poultry  products. 
Regarding  added  water  in  aued 
products,  curing  is  outside  the  scope  of 
the  rulemaking.  In  any  event,  if  a 


product  that  contains  a  curing  solution 
weighs  more  than  it  did  in  the  untreated 
state,  that  fact  must  be  reflected  on  the 
product  label. 

Comment:  A  commeuter  with  a 
veterinary  background  claimed  that 
continuous  chillers  are  insanitary 
common  baths  to  which  there  are 
economically  feasible  alternatives. 
These  alternatives — chilling  tunnels, 
chill-spray  conveyor  lines,  immersion- 
chilled  vacuvim-packaged  product —  . 
should  be  explored,  said  the  *" 

commenter.  Other  alternatives  are 
unsatisfactory.  Radiation  treatments  are 
not  wholly  effective. 

The  commenter  stated  that  irradiation 
at  doses  lower  than  those  resulting  in 
off-odors  yields  spore  formers  like  C. 
botulinum  Type  C.  Irradiation  kills 
spoilage  bacteria  that  can  be  indicators 
of  unwholesomeness. 

As  for  antimicrobial  interventions 
used  with  immersion  chillers, 
chlorination  of  chiller  water  is  not 
entirely  effective  and  forms  toxic 
organcichlorine  compounds  that  have 
environmental  impacts.  Phosphates 
used  in  post-chill  dips  facilitate  water 
retention. 

Eliminating  retained  water  in  poultry 
would  "correct  a  consumer  fraud  and 
[an]  advantage  poultry  has  over  other 
parts  of  the  food  industry."  The  result 
of  imposing  regulatory  iLnits  on  water 
retention  after  continuous  chillers  were 
introduced  was  to  allow  the  poultry 
industry  to  sell  "legally  adulterated 
product." 

Response:  Studies  do  not  bear  out  the 
feasibility  of  using  technologies  other 
than  immersion  chilling  that  would 
achieve  the  same  food  safety  benefit  on 
the  same  scale.  FSIS  is  not  aware  of  any 
technology  other  than  food  irradiation 
that  is  100-percent  effective  in 
eliminating  pathogens  on  raw  meat  or 
poultry  products.  Irradiated  product 
generally  is  not  shelf-stable.  Through 
proper  control,  sufficient  numbers  of 
spoilage  organisms  remain  to 
successfully  compete  against  outgrowth 
of  C.  botulinum. 

Regarding  chlorination,  FSIS  agrees 
that  organochloride  compounds  form  in 
chlorinated  poultry  chill  water. 
Nevertheless,  FSIS  considers  the 
potential  food  safety  benefits  of 
chlorination  to  outweigh  the  risks. 

The  adulteration  hazard  of 
phosphates  (extra  water  pick-up)  that 
are  used  on  raw  products  is  exaggerated 
for  two  reasons.  First,  some  phosphate 
compounds,  such  as  orthophosphate 
dips,  have  been  approved  for  use  on  raw 
products  but  are  not  in  general  use. 
Second,  the  treatment  of  raw  products 
with  such  anti-microbial  phosphate 
solutions  as  TSP  should  not  be  equated 
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with  the  addition  of  phosphate 
compounds  to  pickle-cured  meat 
products  to  reduce  the  amount  of 
cooked  out  juices.  Such  food  additives 
become  components  of  the  products  and 
do  cause  the  products  to  hold  water. 

On  the  charge  that  regulatory  water 
retention  limits  constitute  legalized 
adulteration  and  a  fraud,  the  Agency 
points  out  that  the  water  retention  that 
it  is  allowing  would  have  to  be 
disclosed  on  the  label.  Therefore,  there 
would  be  no  fraud.  The  Agency  also 
believes  that  in  appropriate 
circumstances,  it  could  determine  that 
some  water  retention  is  necessary,  is 
unavoidable,  and  would  not  need  to  be 
disclosed.  However,  those 
circimistances  have  not  been  established 
in  this  rulemaking. 

Data-CoUection  Protocol  Requirement 

Comment:  Requiring  an 
establishment-generated  data-collection 
protocol  for  determining  minimum 
imavoidable  retained  moisture  would  be 
arbitrary  and  capricious.  FSIS  has  failed 
to  articulate  uniform  criteria  for  such  a 
protocol  or  a  process  for  review  of 
protocols. 

Response:  FSIS  does  not  have  the  data 
necessary  to  set  a  regulatory  limit  on  the 
amount  of  moisture  a  raw,  single- 
ingredient  product  may  retain.  FSIS  has 
put  the  burden  of  developing  data  to 
justify  a  level  of  retained  water  other 
than  zero  on  official  establishments 
because  they  are  in  the  best  position  to 
determine  what  they  have  to  do 
simultaneously  to  meet  food  safety 
requirements  and  to  minimize  retained 
water  in  their  products.  FSIS  published 
suggested  protocol  specifications  for 
comment  on  December  9, 1997  (62  FR 
64767),  and  a  list  of  expected  elements 
of  protocols  with  the  proposed  rule.  The 
Agency  received  few  comments  on  the 
expected  protocol  elements.  These 
elements  of  protocol  design  give 
industry  flexibility  in  collecting  data 
that  will  be  useful  in  determining  water- 
retention  limits  on  an  establishment-by- 
establishment  or  industry-wide  basis. 

Regarding  protocol  review 
procedures,  as  discussed  below,  in 
response  to  comments,  the  Agency  has 
decided  not  to  pre-approve  the  data 
collection  protocols  establishments  v^rill 
use  because  to  do  so  would  contradict 
its  regulatory  policy  which  is  opposed 
to  command-and-control  regulation. 

Comment:  The  proposal,  with  its 
requirement  for  data-collection 
protocols  to  be  pre-approved  by  FSIS, 
represents  a  return  to  command-and- 
control  regulation. 

Response:  FSIS  proposed  that  it 
review  the  data-collection  protocols 
because  of  the  need  to  ensure  a  degree 


of  uniformity  in  and  scientific  validity 
of  data-collection  procedures  for 
estabUshing  the  amount  of  unavoidable 
water  retention.  FSIS  agrees  with  the 
conunenter,  however,  that  the  proposed 
pre-approval  of  protocols  would  be  a 
command-and-control  requirement.  The 
Agency,  therefore,  will  not  be  pre- 
approving  such  protocols.  FSIS  is 
requiring,  however,  that  an 
establishment  notify  the  Agency  as  soon 
as  the  protocol  is  available  for  review. 
FSIS  will  then  have  30  days  in  which 
it  may  object  to  or  require  changes  in 
the  protocol. 

Comment:  A  poultry  industry 
association  opposed  "pre-clearance  of 
retained  water  after  pre-clearance  of 
data  protocols." 

Response:  As  stated  in  the  preamble 
of  the  proposal  (at  63  FR  48964),  the 
labels  with  the  retained-water 
statements  will  be  generically  approved 
pursuant  to  9  CFR  317.5(b)(2)  and 
381.133(b)(2).  Generically  approved 
labels  may  be  used  without  being 
submitted  to  the  Agency  for  approval 
provided  that  they  show  all  mandatory 
features  and  are  not  false  or  misleading. 
FSIS  samples  generically  approved 
labels  at  establishments  to  determine 
their  compliance  with  labeling 
requirements.  With  respect  to  labels 
with  retained-water  statements,  the 
Agency  may,  frt)m  time  to  time,  examine 
the  data  collected  by  establishments  to 
ensure  that  the  basis  for  label  statements 
is  sound.  The  Agency,  however,  will  not 
pre-approve  either  the  data  or  the  water- 
retention  limits  the  data  are  purported 
to  justify. 

Protocol  Approval  Process 

Comment:  A  European  Union  official 
suggested  that  FSIS  clarify  the  protocol 
approval  process:  Would  the 
establishment,  after  it  is  recognized  as 
eligible,  have  to  "submit  systematically 
a  dossier"  on  final  treatment  of  livestock 
and  poultry  carcasses  and  parts? 

Response:  Foreign  estabUshments 
recognized  as  eligible  to  export  to  the 
United  States  will  not  have  to  submit  a 
dossier  to  FSIS  on  water  retention. 
However,  they  will  have  to  maintain  a 
file  containing  data  that  demonstrate 
either  that  the  product  they  ship 
contains  no  retained  water,  or  that  it 
contains  no  more  than  the  amount  that 
is  stated  on  the  product  label  and  that 
such  amount  is  no  greater  than  the 
amount  that  is  unavoidable  in  achieving 
food  safety  objectives.  The  data  must  be 
collected  under  a  protocol  that  is 
acceptable  to  the  foreign  government. 


Process  for  Determining  Amount  of 
Unavoidable  Retained  Water 

Comment:  FSIS  should  more  fully 
describe  the  process  for  demonstrating 
that  retained  water  is  unavoidable. 

Response:  FSIS  is  not  prescribing  a 
method  for  determining  the  unavoidable 
amount  of  retained  water.  Each 
establishment  should  be  able  to  choose 
the  method  that  is  most  appropriate  for 
its  processing  situation.  However,  a 
slaughtering  establishment  should 
consider  varying  its  process  in  whatever 
manner  seems  most  likely  to  reduce 
carcass  microbial  coimts  and  maintain 
them  at  a  low  level.  The  establishment 
should  then  measure  the  water  retention 
amotmts  corresponding  to  the  respective 
microbial  reductions.  A  series  of  trials 
to  achieve  pathogen  reduction  by 
nmning  chilling  equipment  at  different 
settings,  making  other  process  changes, 
and  plotting  the  microbial  and  water- 
retention  data,  should  show  what  the 
retained  water  levels  in  the  product 
were  when  any  observed  increase  or 
decrease  in  microbial  counts  occurred. 

The  establishment  might  consider 
plotting  available  E.  coli  process-control 
data,  or  Salmonella  or  other  microbial 
data  that  it  has  collected,  on  a  time  chart 
with  water-retention  data  collected  on 
the  same  product  on  the  same  dates.  It 
should  then  be  possible  to  observe  the 
retained-water  levels  corresponding  to 
microbial  counts  on  the  same  products. 
From  this  information,  an  establishment 
should  be  able  to  determine  what  is  the 
unavoidable  level  of  retained  water  that 
corresponds  to  the  lowest  microbial 
counts. 

FSIS  is  not  prescribing  any  particidar 
method  for  establishments  to  use  to 
determine  the  amount  of  retained  water 
in  their  products.  A  number  of  chemical 
and  physical  methods  are  available  for 
determining  the  amount  of  moisture  in 
foods,  such  as  the  method  described  in 
Appendix  A  of  this  document. 

Retained- Water  Limits 

Comment:  There  is  no  connection 
between  water  retention  and  HACCP. 

Response:  Although  this  rulemaking 
is  intended  to  establish  a  basis  for 
controlling  retained  water  in  raw  meat 
and  poultry  products,  it  is  understood 
that  retained  water  is  an  unavoidable 
consequence  of  certain  processes 
commonly  used  to  achieve  food  safefy 
objectives,  such  as  immersing  chickens 
as  a  means  of  lowering  the  temperature 
of  carcasses  while  limiting  the 
opportunity  for  pathogen  growth.  This 
objective  derives  frtim  the  need  to  meet 
the  pathogen  reduction  performance 
standard,  a  food  safety  requirement  that 
must  be  met  (63  FR  48963).  While  the 
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Agency  does  not  prescribe  the  critical 
control  points  or  critical  limits  that 
establishments  must  include  in  their 
HACCP  plans,  the  failure  by  an 
establishment  to  meet  the  pathogen- 
reduction  performance  standards 
constitutes  failure  to  maintain  an 
adequate  HACCP  plan  (9  CFR 
310.25(b){3)(iii).  381.94{b)(3)(iii)).  Thus, 
there  is  a  relationship  between  this  rule 
and  HACCP. 

Comment:  It  is  difficult  to  predict 
with  precision  the  amount  of  water  that 
may  be  retained.  It  would  be  difficult  for 
the  industry  to  devise  protocols  and 
gmdelines  necessary  to  comply  with  the 
proposed  rule.  Changes  in  systems 
would  require  changes  in  protocols, 
which  would  have  to  be  resubmitted  for 
approval  to  the  Agency.  This 
requirement  would  be  burdensome  to 
the  industry  and  the  Agency. 

Response:  Under  this  final  nUe,  FSIS 
may  review,  but  will  not  pre-approve, 
data-coUection  protocols  developed  by 
establishments.  FSIS  does  not  expect 
the  development  and  use  of  a  data- 
collection  protocol  for  determining 
imavoidable  water  retention  to  be 
continuous.  In  most  cases,  protocol 
development  will  be  largely  a  one-time- 
only  expense.  FSIS  is  taking  a  flexible 
approach  toward  the  data-collection 
protocols.  FSIS  understands  that  there 
are  many  factors  that  determine  water 
retention.  If  variables  in  the  model  used 
in  a  protocol  changed,  FSIS  would  not 
necessarily  expect  a  whole  new  protocol 
to  be  develo]}ed.  The  Agency  is  mainly 
interested  in  knowing  that  the  protocols 
are  scientifically  valid,  that  the  data 
collected  under  them  will  reflect  water- 
retention  amounts  that  are  unavoidable, 
and  that  the  data  support  the  water- 
retention  statements  on  product 
labeling.  For  this  reason,  FSIS  is 
requiring  that  an  establishment  make  its 
new  or  revised  protocol  available  for 
review  by  the  Agency,  but  FSIS  will  not 
be  pre-approving  the  protocol. 

Comment:  The  proposed  requirements 
for  limiting  water  retention  and  labeling 
the  amount  of  retained  water  are 
redundant.  If  there  is  a  labeling 
requirement,  there  should  be  no 
requirement  for  industry  to  limit  water 
retention.  If  there  is  a  water-retention 
requirement,  there  is  no  need  for  a 
labeling  requirement. 

Response:  The  retained  water 
minimization  and  labeling  requirements 
are  not  redundant  but  address  two 
different  legal  prohibitions — 
adulteration  and  misbranding.  This  rule 
is  intended  to  prevent  adulteration  and 
misbranding  of  raw  meat  and  poultry 
products  by  ensuring  that  water 
retention  in  the  products  is  minimized 
and  by  improving  the  availability  of 


information  on  water  retention.  The 
retained-water  minimization 
requirement  stems  from  the  Agency's 
long-held  view  that  excessive  water 
retention  is  a  form  of  product 
adulteration.  The  labeling  requirement 
is  intended  to  help  prevent 
misbranding.  It  is  intended  to  help 
prevent  potential  buyers  from  being 
misled  about  a  characteristic  of  the 
product — retained  water — by  providing 
them  with  information  about  the 
characteristic.  Product  labeling  is  one  of 
the  most  useful  ways  to  provide  such 
information.  The  labeling  requirement  is 
especially  necessary  in  the  wake  of  the 
U.S.  Court  decision  in  Kenney  which,  by 
setting  aside  the  regulations  Uiat 
prescribed  limits  for  water  retention  in 
ready-to-cook  whole  poultry,  left 
consumers  without  any  information  that 
retained  water  was  being  held  below  a 
certain  maximum  percentage. 

Simply  imposing  a  regulation  that 
limited  water  retention  would  not 
inform  consiuners  of  the  retained  water 
content  of  products  imless  specific 
water  retention  limits  were  clearly 
presented  in  the  regidation.  For  reasons 
discussed  elsewhere  in  this  docximent, 
FSIS  has  found  that  it  is  not  in  a 
position  to  impose  such  a  regulation.  On 
the  other  hand,  simply  requiring 
labeling  would  not  be  consistent  with 
the  adidteration  provisions  of  the  FMIA 
and  PPIA.  Unlimited  retained  water 
would  constitute  economic  adulteration 
even  if  identified  through  labeling. 

If  an  outcome  of  this  rule  were  that  no 
raw,  single-ingredient  meat  or  poultry 
product  retained  any  water  from 
processing,  a  labeling  requirement 
might  eventually  be  unnecessary. 

Comment:  A  weights  and  measures 
official  said,  regarding  FSIS's  view  that 
"excessive"  water  retention  may 
constitute  adulteration,  that  the 
proposal  did  not  limit  water  in  raw, 
single-ingredient  products  but  only 
required  a  more  technical  justification. 

Response:  The  final  rule  clearly  does 
limit  water  retention.  The  rule  does  not 
flatly  mandate  zero-percent  water 
retention,  but  requires  a  demonstration 
that  any  water  retention  is  unavoidable. 
Any  retained-water  percentage  greater 
than  zero  percent  will  be  considered 
excessive  unless  the  percentage  is 
justified  by  data  collected  under  a  valid 
protocol. 

Food  Safety  Requirements 

Comment:  FSIS  must  identify  the  food 
safety  requirements  to  be  met  in  the 
post-evisceration  or  chilling  process. 

Response:  In  the  PR/HACCP 
regulations,  FSIS  has  identified  process- 
control  criteria  and  pathogen-reduction 
performance  standards  that 


establishments  must  meet.  In  the 
expected  elements  published  with  the 
proposed  rule  on  retained  water,  FSIS 
stated  its  preference  concerning  the 
purpose  of  a  data-collection  protocol:  To 
determine  the  amount  or  percentage  of 
moisture  absorption  and  retention  that 
is  unavoidable  using  a  particular 
chilling  system  while  achieving  the 
pathogen-reduction  performance 
standard  for  Salmonella.  In  conducting 
hazard  analyses  and  developing  their 
HACCP  plans,  establishments  may 
identify  additional  or  other  food  safety 
objectives.  It  has  been  unnecessary  in 
this  rulemaking  to  set  out  further  food 
safety  requirements. 

Retained-Water  Labeling 

Comment:  Poultry  industry 
commenters  suggested  that  the  retained- 
water  labeling  requirement  was  a 
pimishment  for  using  the  most  effective 
techniques.  Some  thought  the  retained- 
water  labeling  provision  might  decrease 
consumer  demand  for  the  labeled 
products. 

Response:  FSIS  has  an  obligation  to 
balance  the  interests  in  any  situation. 
While  it  is  true  that  any  water  that  will 
be  declared  on  the  label  will  be  the 
imavoidable  result  of  an  effective 
process,  it  is  also  true  that  the 
misbranding  and  economic  adulteration 
provisions  of  the  FMIA  and  PPIA  make 
clear  the  obligation  of  producers  raw 
meat  or  poultry  products  not  to  mislead 
consumers.  FSIS  thinks  that  if  they 
market  as  meat  or  poultry  a  product  that 
contains  something  other  than  meat  or 
poidtry,  that  fact  should  be  disclosed. 
Comments  received  in  response  to  the 
proposal  are  inconclusive  on  how 
consiuners  will  regard  product  with 
labeled  retained-water  amounts, 
although  consiuner  advocacy  groups 
and  some  individual  commenters 
favored  the  labeling  proposal. 

Comment:  Plaintiffs  in  Kenney 
opposed  the  proposed  labeling 
provision,  saying  it  would  only  be 
sanctioning  the  reporting  of  illegal  water 
retention. 

Response:  FSIS  disagrees.  The  Court 
in  the  Kenney  case  held  that,  under  the 
PPIA,  the  Secretary  of  Agriculture  had 
the  authority  to  require  labeling  of  the 
amoimt  of  retained  water  in  and  to 
define  a  poultry  product.  (Kenney  v. 
Glickman,  No.  4-94-CV-10402  (S.D. 
Iowa,  Jul.  23, 1997)  (order  granting 
plaintiff  and  respondent  motions  for 
summary  judgment)  at  pp.12,  13.) 

Comment:  A  turkey  processor  said 
that  the  proposal  would  create  a  bag- 
printing  headache  for  the  poultry 
industry  because  turkey  processors  ship 
many  products  imder  private- label 
brands. 
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Response:  FSIS  does  not  foresee  a 
problem  in  this  regard.  The  purchasing 
specifications  provided  by  firms  for 
which  processed  birds  are  prepared 
cannot  be  lower  than  the  minimimi 
water  retention  of  which  the  processor's 
technology  is  capable.  The  processor 
should  be  able  to  order  or  produce  bags 
labeled  with  a  retained-water  statement 
that  routinely  complies  with  the 
regulation. 

Comment:  Industry  groups  suggested 
that  if  labeling  is  needed,  a  percent- 
retained-water  statement  could  be  either 
'  in  the  product  name  or  in  the  ingredient 
statement,  or  the  retained  moisture 
could  be  reflected  in  nutrition  labeling 
of  the  product. 

Response:  Placing  the  retained-water 
statement  in  an  ingredient  statement 
would  imply  that  the  product  is 
fabricated  of  more  than  one  ingredient. 
This  implication  would  be  misleading, 
because  the  water  that  would  be  listed 
in  the  ingredient  statement  is  retained 
from  processing  and  not  literally  added 
to  the  product  to  create  a  new  meat  or 
poultn'  product. 

FSIS  also  does  not  agree  that  nutrition 
labeling  can  be  used.  First,  assiuning 
that  retained  water  could  be  regarded  as 
part  of  the  product,  and  that  the 
nutrition  labeling  were  accurate,  few 
consiuners  would  notice  changes  in  the 
percentages  of  protein,  fat,  or  other 
nutrients  resulting  bom  a  change  in  the 
percentage  of  retained  water  in  the 
product.  Also,  a  retained  water 
statement  in  a  nutrition  &cts  panel 
would  not  be  as  conspicuous  as  one  on 
the  principal  display  panel.  Moreover, 
because  nutrition  labeling  of  single- 
ingredient  products  is  stiU  voluntary, 
relatively  few  consumers  of  such 
products  would  have  the  advantage  of 
even  the  limited  amount  of  information 
on  water  retention  that  nutrition  labels 
could  convey. 

Coniment:  A  local  weights  and 
measures  agency  stated  that  percent- 
retained-water  labeling  should  be 
standardized  and  placed  in  a  uniform 
location  on  the  package. 

Response:  FSIS  wants  to  be  as  flexible 
as  possible,  consistent  with  the 
objective  of  informing  the  consiuner  of 
the  amount  and  presence  of  retained 
water  in  affected  product.  The  Agency 
is  requiring  that  the  retained  water 
statement  be  contiguous  to  the  product 
name  or  elsewhere  on  the  principal 
display  panel  of  the  label. 

Comment:  Several  companies  and 
groups  wrote  that  if  FSIS  insists  on  a 
labeling  requirement,  it  should  apply 
only  to  processor-packaged  product 
intended  for  sale  to  consumers  at  retail. 
The  final  rule  should  exempt  from  the 
labeling  requirement  products  intended 


for  export,  products  shipped  in  bulk  for 
further  processing,  and  product  to  be 
sold  to  institutions  and  food-service 
operations. 

Response:  The  commenters  appear  to 
be  alluding  to  exemptions  in  the  FSIS 
nutrition  labeling  regulations  for 
products  intended  for  further 
processing,  certain  products  that  are  not 
for  sale  to  consumers,  products 
intended  for  export,  certain  products 
sold  at  retail  stores,  and  items  on 
restaurant  menus  (9  CFR  317.400(a){2), 
(3).  (6).  (7):  381.500(a)(2).  (3),  (6).  (7)). 
Those  regulations  were  intended  to  be 
consistent  with  the  aim  of  the  Nutrition 
Labeling  and  Education  Act  and 
regulations  implemented  by  the  Food 
and  Drug  Administration,  to  assist 
consumers  in  maintaining  healthy 
dietary  practices.  The  preamble  to  the 
FSIS  nutrition  labeling  final  rule  states 
the  Agency's  goal  of  providing 
consumers  with  more  accurate  and 
complete  nutritional  information  (58  FR 
635;  January  3,  1993).  In  response  to 
comments  on  its  nutrition  labeling 
proposed  rule,  FSIS  did  provide 
exemptions  in  the  final  iiile  of  the  sort 
the  commenter  refers  to,  on  the  ground 
that  there  was  little  value  in  requiring 
nutrition  information  where  the 
consumer  will  not  see  it  (58  FR  639). 

However,  unlike  the  nutrition  labieling 
regulations,  this  final  rule  is  intended  to 
provide  information  directly  both  to 
household  consumers  and  to  large 
purchasers  of  meat  and  poultry 
products.  Product  shipped  in  bulk 
should  be  labeled  accurately  to  ensure 
accurate  formulation  of  further- 
processed  products.  Also,  product 
shipped  to  institutions  and  food-service 
operations  should  be  labeled  with  the 
same  accuracy  as  product  shipped  to 
household  consiuners. 

On  the  matter  of  exported  product, 
the  industry  does  not  produce,  and  FSIS 
does  not  regulate,  a  separate  class  of 
raw,  single-ingredient,  meat  or  poultry 
product  for  export  to  which  this  rule 
would  not  appropriately  be  applicable. 
Thus,  FSIS  disagrees  that  export 
product  should  be  subject  to  retained- 
water  labeling  requirements  different 
bom  those  to  which  product  for 
domestic  sale  is  subject. 

Comment:  The  proposed  retained- 
water  labeling  requirement  should  be 
adopted  immediately. 

Response:  FSIS  appreciates  the 
support  for  the  labeling  provision  of  the 
proposal.  The  Agency,  however,  is 
setting  the  effective  date  of  the  final  rule 
at  1  year  following  publication  of  the 
rule  in  the  Federal  Register  to  mitigate 
the  effects  of  the  rule  on 
estabUshments — particularly  those  that 
are  considered  small  businesses  under 


Small  Business  Administration 
criteria — that  may  have  to  consider 
changing  or  updating  their  chilling 
processes  and  equipment. 

This  1-year  pre-implementation 
period  will  enable  FSIS  to  prepare 
sampling,  testing,  and  document  review 
procedures;  train  Agency  personnel  in 
the  new  procedures;  and  develop  a  new 
national  reference  database  on  the 
natural  moisture  content  of  raw 
products  in  the  various  meat  and 
poultry  product  classes.  However, 
establishments  can  voluntarily 
implement  the  provisions  of  this  rule  in 
advance  of  the  effective  date. 

Comment:  A  local  weights  and 
measures  official  commented  that  the 
labeled  water  retention  amount  on 
poultry  products  should  not  be  based  on 
an  average  but  should  be  applicable  to 
95  percent  of  individual  birds. 

Response:  FSIS  notes  that  this 
comment  was  based  on  the  analysis  in 
the  PRIA  of  rulemaking  Option  1 — to 
allow  any  percentage  of  retained  water 
so  long  as  the  percentage  amount  is  on 
the  product  label.  FSIS  will  expect 
establishment  data  collection  protocols 
(see  §  441.10(d))  to  include  the  sampling 
and  testing  methods  for  determining 
that  food  safety  requirements  (pathogen 
reductions)  are  being  met  and  the 
testing  methods  for  determining  water 
retention.  FSIS  will  also  expect  the 
protocols  to  explain  how  water 
retention  data  are  to  be  reported  and 
evaluated.  The  data  collected  by  the 
establishment  should  show  with 
reasonable  confidence — i.e.,  95-percent 
statistical  confidence — that  a  given 
package  retains  no  more  water  than  is 
unavoidable,  and  no  more  than  the  label 
states. 

LaMiagFerBAt 

Comment:  Rather  than  the  statement 
"up  to  X%  retained  water"  or  "less  than 
X%  retained  water,"  the  label  of 
affected  products  should  state, 
"contains  X%  added  water."  The  "up  to 
X%"  statement  prevents  the  consumer 
frtjm  calculating  the  true  price  per 
pound  without  added  water  weight.  A 
"contains  X%"  statement  would  be 
consistent  with  the  ban  on  qualifying 
terms  in  the  Fair  Packaging  and 
Labeling  Act. 

Response:  Current  production 
practices  yield  product  with  varying 
levels  of  water  retention.  It  is  therefore 
difficult  for  an  establishment  to  target 
an  exact  water-retention  percentage  for 
all  its  products  of  a  certain  class.  FSIS 
has  taken  this  fact  into  consideration 
and  has  fr-amed  the  labeling 
requirements  of  this  final  rule  in  a  way 
that  will  minimize  inadvertent  industry 
noncompliance. 
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It  is  true  that  a  consumer  may  not  be 
able  to  compute  the  exact  percentage  of 
retained  water  in  a  product  labeled 
"with  up  to  X%  retained  water."  The 
establishment  that  prepared  the 
product,  however,  will  have  had  to 
determine  a  water-retention  range  based 
on  the  data  used  to  determine  the 
amount  of  retained  water  that  is 
unavoidable  in  the  product.  The 
establishment  will  be  free  to  label  its 
product  with  the  water-retention 
amount  that  reliably  represents  the 
amount  that  is  in  the  packaged  product. 

Consiuners  of  the  product  will  have 
available  more  information  on  water 
retention  than  they  have  had  in  the  past. 

Retained- Water  Labeling  and  Product 
Tare 

Comment:  If  FSIS  insists  on  a  labeling 
requirement,  product  tare  should  be 
addressed.  For  example,  if  product 
labeled  as  having  4-percent  retained 
water  that  loses  2  percent  of  the  water 
is  sold  in  a  wet-tare  jurisdiction,  how 
would  the  product  be  labeled?  How 
would  the  regulation  be  applied? 

Response:  Compliance  with  net- 
weight  regulations  is  determined  by 
following  the  wet-tare  and  dry-tare 
procedures  in  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  133,  which  is  incorporated 
by  reference  in  the  FSIS  regulations  at 
9  CFR  317.19  and  381.121b.  The  actual 
net  weight  of  the  product,  as  determined 
on  a  lot-average  basis  by  these 
procedures,  is  compared  with  the 
labeled  net  weight  of  the  product. 

The  commenter  did  not  say  whether 
the'2-percent  moistiu^  loss  was 
additional  to  or  part  of  the  4-percent 
retained-water  amoimt  represented  on 
the  label.  FSIS  assumes  that  the  2- 
percent  loss  is  from  the  4-percent 
amount.  Thus,  in  the  example  presented 
by  the  commenter,  the  retained-water 
statement  should  reflect  that  the 
product  contains  at  least  2  percent  or  as 
much  as  4  percent  water  from 
processing. 

Using  the  3-pound  dry-tare  chicken 
example  presented  in  the  PRIA  and 
FRIA,  the  product  net  weight  in  a  wet- 
tare  jurisdiction  would  be  as  much  as 
2.94  lb.  or  as  little  as  2.88  lb.  The 
labeled  net  weight  corresponding  to  a 
"2-percent"  retained-water  statement 
would  be  2.94  lb.  The  loss  to  the 
product,  labeled  with  this  net  weight,  of 
an  additional  2  percent  in  water  weight 
would  raise  the  issue  of  short  weighting. 
The  actual  net  weight  of  the  package 
would  enter  the  "gray  area"  provided  in 
the  NIST  Handbook  133  procedines  for 
determining  net-weight  compliance  in 
wet-tare  jurisdictions.  FSIS  and  local 
weights  and  measures  authorities  would 


then  follow  the  procedures  provided  for 
gray-area  product.  Depending  on  the 
wording  of  the  retained-water  statement, 
this  loss  of  additional  moisture  could 
mean  that  the  statement  is  inaccurate, 
and  the  product  misbranded  for  that 
reason. 

If  a  company  has  had  difficulty  in 
determining  the  unavoidable  amouint  of 
retained  water  in  the  product,  the 
company  should  recheck  the  data  on 
which  its  determination  of 
"unavoidable"  is  based,  its  data- 
collection  protocol,  and  its  processing 
procedures. 

If  the  company  knows  that  the 
product  will  lose  2  percent  of  net  weight 
because  of  water  loss  while  in 
distribution  channels,  the  company 
should  adjust  the  retained-water 
statement  to  account  for  the  fact.  If  the 
company  knows  that  a  retained-water 
product  will  continue  to  retain  a  certain 
percentage  when  it  is  sold  in  the  wet- 
tare  jurisdiction,  the  retained  water 
statement  must  account  for  that 
percentage  of  water  retention. 

National  Standard  for  Retained  Water 

Comment:  Several  commenters  said 
that  if  FSIS  proceeds  with  the 
rulemaking,  the  Agency  should  develop 
national  standards  for  "unavoidable 
moistiue  retention."  Products  should  be 
able  to  exceed  the  national  standard  if 
labeled.  Some  argued  that,  based  on 
information  in  the  FRIA  at  63  FR  48978, 
water  retention  could  be  held  to  2-5% 
with  appropriate  technology.  Others 
suggested  that  the  Agency  could  simply 
justify  scientifically  the  water  retention 
limits  in  the  regulations  that  were  set 
aside. 

Response:  To  be  valid,  a  national 
standard  such  as  envisioned  by  the 
commenters  would  have  to  be 
applicable  to  homogeneous  products 
produced  imder  similar  conditions. 

The  ciurently  available  data  on  water 
retention  provide  an  inadequate  basis 
for  setting  any  retained-water  standard 
because  the  data  that  could  be  applied 
to  the  industry  are  based  on  industry 
practices  that  conformed  to  the 
regulations  that  the  U.S.  District  Court 
set  aside  in  Kenney  v.  Glickman.  The 
Court  set  the  regulations  aside,  in  part, 
because  USDA  had  not  adequately 
explained  how  the  particular  water 
retention  limits  in  the  regulations  were 
determined  or  why  water  retention 
could  not  be  reduced  below  those 
levels. 

FSIS  woiUd  have  to  have  new  data, 
collected  under  new  protocols  and 
criteria  that  meet  the  concerns 
expressed  in  the  Court  decision  in 
Kenney  to  be  able  to  revive  the  previous 
regidations,  including  updated  tables 


listing  the  water  retention  limits  for 
poultry.  In  other  words,  the  Agency 
would  have  to  be  able  adequately  to 
explain  how  the  particular  water 
retention  limits  were  determined  and 
why  they  could  not  be  further  reduced. 
Moreover,  the  Agency  would  have  to  be 
able  to  explain  adequately  how  such 
regulations  would  apply  to  meat  and 
poidtry.  Commenters  did  not  state  how 
this  could  be  done. 

FSIS  agrees  with  the  commenter  who 
cited  the  analysis  in  the  PRIA  of 
available  water  retention  data.  This 
analysis  indicates  that  water  retention 
can  be  held  at  substantially  below  the 
regulatory  limits  that  were  set  aside  by 
the  United  States  District  Court  in 
Kenney  v.  Glickman.  It  thus  seems 
unlikely  that  new  data  would  support 
the  limits  in  the  regulations  that  were 
set  aside. 

Comment:  Even  with  supporting  data, 
an  industry-wide  water-retention 
standard  could  still  be  "arbitrary  and 
capricious." 

Response:  Depending  on  the  design  of 
the  protocol  and  the  adequacy  of  the 
data  collected,  a  limit  applying  to  the 
products  of  one  or  more  establishments 
could  be  scientifically  justified  and  not 
be  arbitrary  and  capricious. 

Costs  of  Rule 

Comment:  Compliance  to  ensiue 
labeling  accuracy  should  not  result  in 
added  costs. 

Response:  The  data-collection  and 
labeling  requirements  will  be  minimal 
for  meat  establishments  whose  products 
do  not  gain  water.  Poultry 
establishments  will  have  to  collect  data 
to  determine  the  minimum  water- 
retention  levels  in  their  products  and 
will  have  to  be  able  to  verify  on  a 
contintiing  basis  the  accuracy  of  their 
product  labels.  Establishments  will  not 
necessarily  have  to  conduct  more  tests 
or  collect  more  data  than  they  have  been 
collecting  under  the  regulations  that  this 
rule  replaces.  Thus,  day-to-day  costs  of 
complying  with  the  requirements  for 
labeling  accuracy  will  not  be  greater 
than  past  costs  of  compljring  with  water- 
retention  requirements. 

Measuring  Retained  Water 

Comment:  The  water  retention 
amoimt  should  be  measured  as  the 
difference  between  the  "hot  carcass 
weight"  and  finished  package  weight  of 
the  product.  The  second  amount  should 
be  measiued  at  the  point  of  packaging. 

Response:  Establishments  may  use  in- 
plant  methods,  such  as  weighing 
carcasses  before  and  after  washing  or 
chilling  procedures,  as  a  means  of 
controlling  water  retention.  However, 
FSIS  emphasizes  that  compliance  with 
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this  final  rule  will  primarily  depend  on 
whether  the  retained-water  amount  of 
the  product  in  distribution  channels,  i.e. 
the  retained  water  weight  of  the  product 
at  the  time  it  enters  commerce,  is  no 
greater  than  the  amoimt  that  is 
demonstrably  unavoidable.  FSIS  intends 
to  subject  product  samples  collected  in- 
distribution  to  an  oven-drying  test 
(described  in  Appendix  A  of  this 
document)  to  determine  the  amount  of 
water  in  the  samples.  Those  amounts 
will  be  compared  with  the  amount  of 
naturally  occurring  water  in  the 
products  to  determine  compliance  with 
labeling  and  the  retained-water- 
minimization  provisions  of  the  final 
rule.  FSIS  will,  however,  conduct  in- 
plant  verification  of  estsdilishment 
process  controls,  and  this  verification 
may  occasionally  involve  comparing  hot 
carcasses  weights  with  the  weights  of 
carcasses  after  spray  chilling. 

Compliance,  Oversight  and  Control 

Comment:  FSIS  must  explain  how 
compliance  with  the  regulation  is  to  be 
determined.  A  European  Union  official 
requested  information  on  methods 
currently  used  to  detect  water  content. 
One  company  suggested  that  moisture 
gain  be  determined  at  the  last  possible 
point  before  consumer  packaging. 
Another  observed  that  the  poultry 
industry  views  retained  water  as  the 
amount  in  the  product  to  be  lost  over 
time  as  the  product  is  en  route  to  the 
consumer. 

Response:  Until  now,  FSIS  and 
official  establishments  have  measured 
water  content  by  sampling  and  weighing 
carcasses  before  the  carcass  wash  and 
after  chilling.  In  poultry  slaughtering 
establishments,  carcasses  are  sampled 
and  weighed  before  and  after  immersion 
chilling.  In  livestock  slaughtering 
establishments,  sampled  carcasses  are 
weighed  after  slaughter  before  and  after 
being  subject  to  spray-chilling 
processes.  These  traditional  in-plant 
methods  for  determining  the 
efliectiveness  of  retained  water  controls 
continue  to  be  available  to  the  Agency 
and  industry. 

Under  this  final  rule,  though,  FSIS 
will  be  verifying  compliance  with  the 
retained-water  limitation  and  labeling 
requirements  primarily  by  reviewing 
establishment  water-retention  data 
collected  under  the  required  data- 
collection  protocol.  The  Agency  also 
plans  to  conduct  in-plant  and  in- 
distribution  tests  of  the  moisture 
content  of  products  using  the  oven- 
drjing  metiiod  described  in  the 
Agency's  Chemistry  Laboratory 
Guidebook  and  in  Appendix  A  of  this 
document.  FSIS  will  not  be  dictating  to 


industry  the  in-plant  sites  for  measuring 
and  controlling  retained  water. 

Establishments  must  be  aware  that  the 
Agency  will  be  most  concerned  with  the 
amount  of  retained  water  in  product 
that  has  entered  commerce. 

Comment:  The  proposed  rule  has  no 
provision  for  compUance  oversight  in 
distribution  chaimels  and  at  retail  or 
food-service  operations. 

Response:  Tne  regulation  clearly 
applies  to  products  in  distribution 
channels,  although  it  does  not  specify 
how  the  Agency  will  enforce  regulatory 
requirements  outside  official 
establishments.  Official  slaughtering 
establishments  will  be  primarily 
responsible  for  minimizing  water 
retention,  subject  to  meeting  the  food 
safety  objectives  ef  their  HACCP  plans 
and  of  the  PR/HACCP  and  other 
regulations.  FSIS  will  conduct  in-plant 
and  in-distribution  activities  to  verify 
labeling  accuracy  and  retained-water 
minimization. 

Comment:  Correction  of  the  water- 
adulteration  problem  at  retail  would 
trigger  costiy  recalls  and  reduce 
consumer  confidence  in  regulatory 
bodies. 

Response:  If  a  recall  is  necessary  to 
prevent  the  sale  of  adulterated  product, 
the  Agency  will  expect  the  industry  to 
take  the  necessary  action. 

Weights  and  Measures  Checks 

Comment:  "Weights  and  Measures 
officials  generally  inspect  prepackaged 
meat  and  poultry  at  the  retail  level.  Any 
changes  *  *  *  should  either  have  no 
effect  on  point-of-sale  package  weight 
inspection  procedures  or,  even  better, 
simplify  them." 

Response:  Net-weight  compliance 
procedures  will  be  largely  unaffected  by 
this  rulemaking.  FSIS  wiU  be  following 
NIST  Handbook  133  procedures  for 
determining  whether  or  not  product  is 
misbranded  with  respect  to  net  weight. 
These  procedures  are  used  by  State  and 
local  weights  and  measures  officials,  so 
there  will  be  no  difference  between  the 
procedures  followed  by  the  Federal 
Government  and  the  States  with  respect 
to  net  weight. 

Offal  Products 

Comment:  From  companies  and 
associations  representing  the  meat 
industry:  Offal  products  should  be 
exempt  from  the  rule  because  they  are 
not  considered  meat  products. 
Moreover,  FSIS  Standards  and  Labeling 
Division  policy  covers  "purge"  from 
organ  products. 

Response:  In  the  interests  of  equitable 
regulation,  offal  products  and  other 
products  of  the  meat  industry  and  any 
poultry  products  with  which  there  is  a 


water-retention  issue  are  subject  to  the 
present  rule.  This  final  rule  supersedes 
current  policy  notices  and  directives 
affecting  water  retention;  as  appropriate, 
the  Agency  will  revise  or  cancel  those 
documents. 

FSIS  Priorities 

Comment:  The  proposal  is  a 
misapplication  of  FSIS  resources,  which 
should  be  focused  on  food  safety 
concerns.  Consumers  are  more 
interested  in  knowing  about  product 
safety  than  retained  water. 

Response:  While  the  Agency's 
primary  concern  is  food  safety,  the 
FMIA  and  PPLA  provide  other  consumer 
protections  as  well,  including  that 
consumers  have  the  right  to  be  apprised 
of  what  they  are  bu)dng. 

Consumer  Situation 

Comment:  Some  commenters  asserted 
that  FSIS  offered  no  data  showing 
consumers  are  misled  about  retained 
water  in  poultry  products. 

Response:  It  is  true  that  FSIS  has  not 
gathered  survey  data  showing  that 
consumers  are  being  misled  about 
retained  water,  but  from  inquiries  it  has 
received  over  the  years,  the  Agency  is 
aware  of  consumer  concerns  about 
water  in  packaged  poultry.  Although 
consumers  did  not  petition  the  Agency 
for  a  retained-water-labeling 
requirement,  a  number  of  individuals 
and  consumer  advocates  who 
commented  on  the  proposal  regarded 
informing  consumers  about  retained 
water  as  an  important  purpose  of  the 
rule.  Some  requested  immediate 
implementation  of  the  labeUng 
requirement. 

Comment:  The  proposed  rule  could 
adversely  affect  industry  and 
consumers.  Product  quality  could  be 
adversely  affected.  The  proposal  itself 
(at  63  FR  48980)  suggests  that  retained- 
water  labeling,  by  inducing  a  reduction 
in  retained  water  in  raw  products, 
would  actually  be  harmful  to  consumers 
who  may  prefer  a  moist  product. 

Response:  The  information  on 
consumer  receptiveness  to  poultry 
.  products  that  might  be  less  moist  is 
inconclusive.  The  Agency 
acknowledged  in  the  PRIA,  to  which  the 
commenter  refers,  that  consiuners  in  the 
United  States  have  become  accustomed 
to  purchasing  fresh  poultry  that  is  very 
moist.  FSIS  requested  comment  on 
whether  consumers  would  be  more  or 
less  likely  to  purchase  a  package  of  meat 
or  poultry  that  appeared  less  moist  but 
received  Uttie  information  on  this 
matter  in  response. 
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FSIS  Response  to  Kenney  Case  Decision 

Comment:  The  proposal  is  not 
justified  by  the  limited  scope  of  the 
decision  in  Kenney.  FSIS  misinterpreted 
the  decision,  in  which  the  Court  found 
poultry  with  retained  water  not  to  be 
adulterated  and  recommended  science- 
based  limits. 

Also,  the  decision  in  the  Kenney  case 
does  not  require  the  Agency  to  mandate 
retained-water  labeling. 

Response:  The  Agency  does  not  agree 
with  the  commenter's  view  that  the 
Agency  misinterpreted  the  District 
Coml  decision  in  the  Kenney  case,  nor 
does  the  Agency  infer  from  the  decision 
that  it  is  not  warranted  to  proceed  with 
this  rulemaking.  The  Court  affirmed  the 
Agency's  right  to  define  a  poultry 
product  to  include  poultry  product  with 
retained  water.  Although  the  Court  did 
not  specifically  instruct  the  Agency  to 
revise  the  retained  water  regulations 
that  the  Court  set  aside,  the  Court 
clearly  affirmed  the  Agency's  authority 
to  regiiilate  the  amoimt  of  retained  water 
in  poultry  products.  This  final  rule  will 
limit  the  amount  of  retained  water  in 
raw  meat  and  poultry  products  and  FSIS 
believes  the  retained  water  limitation 
will  be  scientifically  based. 

Regarding  the  labeling  reqiiirement  in 
the  final  rule,  it  will  prevent 
misbranding  of  products  subject  to  the 
rule. 

Comment  Poultry  industry 
commenters  argued  that  FSIS  is 
responding  to  competitive,  not 
consiimer,  concerns  and  to  lobbying  by 
the  meat  industry.  The  Agency  is 
responding  to  "perceived  inequity" 
rather  than  to  food  safety  concerns. 

Response:  FSIS  took  seriously  the 
determination  by  the  Court  that  the 
basis  for  its  regulation  of  retained  water 
in  poultry  was  inadequate.  As  a  result 
of  the  decision,  the  Agency  believed  it 
was  necessary  to  re-examine  the  basis 
for  regulation  and  determine  the  most 
appropriate,  science-based  approach  for 
regulating  retained  water  in  poultry. 
The  Agency's  response  on  this  issue  was 
grounded  in  its  obligation  to  ensure  that 
consimiers  are  protected  from 
adulterated  and  misbranded  product. 

Comment  According  to  some  poultry 
industry  commenters,  the  rule  is 
arbitrary  and  capricious  in  that  it  makes 
unjustified  sweeping  changes  to  the 
Agency's  long-established  policy  of  not 
requiring  that  meat  or  poultry  be  labeled 
to  show  retained-water  content.  The 
rule  could  be  invalidated  imder  the 
"arbitrary  and  capricious"  standard 
applied  by  the  Supreme  Court  (in 
Automobile  Manufacturers  Assn.  v. 
State  Farm)  to  the  Department  of 
Transportation's  rescission  of  a  rule 


requiring  the  instaUation  of  passive 
restraints  in  new  cars.  Simply  requiring 
that  meat  and  poultry  establishments 
justify  retained  water  in  their  products 
would  fully  satisfy  the  mandate  of  the 
U.S.  District  Court  in  Kenney  v. 
Glickman. 

Response:  FSIS  disagrees  that,  in 
requiring  labeling  of  raw,  single- 
ingredient  meat  and  poultry  products  to 
state  the  retained-water  content  of  the 
products,  it  is  making  "arbitrary  and 
capricious"  sweeping  policy  changes. 
Rather,  FSIS  is  attempting  to  carry  out 
its  statutory  obligation  to  prevent  the 
distribution  of  products  that  are 
adulterated  or  misbranded  imder 
circumstances  in  which  a  regulation 
intended  to  prevent  adulteration  or 
misbranding  of  poultry.products  has 
been  invalidated. 

With  respect  to  the  labeling  issue, 
FSIS  thinks  that  the  State  Farm  case  is 
inapposite.  FSIS  is  willing  to  concede 
that  it  had  a  policy  not  to  require 
labeling  of  poultry  products  for  retained 
water.  However,  the  Kenney  decision 
represents  a  change  in  circumstances 
that  requires  that  the  Agency  rethink  its 
policies  and  change  them  if  it  is  unable 
to  justify  them  within  the  legal  context 
established  by  the  Court's  decision.  The 
case  has  left  the  Agency  without^ 
published,  regulatory  limit  on  retained 
water  to  prevent  adulteration.  Because 
there  is  no  longer  such  a  limit,  the  case 
has  also  left  the  public  without  access 
to  information  about  the  characteristics 
of  poultry  products.  In  the  absence  of  a 
specific  level  of  retained  water  that  is 
imavoidable  in  the  production  of  a  safe 
product,  FSIS  finds  that  the  level  of 
retained  water  is  a  fact  that  is  material 
in  that  the  product  is  being  represented 
as  meat  or  poultry.  Failure  to  disclose 
this  fact  would  misbrand  the  product. 

Therefore,  FSIS  is  requiring  that  meat 
and  poultry  products  be  labeled  to  show 
the  maximum  amoimt  of  water  they  may 
retain.  In  the  absence  of  data,  the 
Agency  is  taking  the  most  logical  and 
reasonable  course  of  action  available  to 
it. 

Regarding  the  U.S.  District  Coiul 
decision  in  the  Kenney  case,  the  Court 
agreed  with  the  Department's 
contention  that  the  PPIA  (21  U.S.C. 
457(b)(2))  gives  the  Secretary  the 
authority  to  determine  that  the 
composition  of  a  poultry  product 
includes  a  limited  amoimt  of  water 
retained  from  processing.  The  Court  also 
stated  that,  given  the  deference  that 
must  be  shown  the  Secretary  on  this 
matter,  "the  Secretary  did  not  abuse  his 
discretion  or  act  contrary  to  law  by 
failing  to  conclude  that  a  label  that  does 
not  disclose  the  retained  water  in  a 
poultry  product  was  false  or 


misleading."  The  Court  further  held 
that,  notwithstanding  the  quantity-of- 
contents  labeling  provisions  of  the 
PPIA,  the  Secretary  was  within  his 
discretion  in  not  finding  poultry  with 
retained  water  to  be  misbranded. 

However,  the  Court  found  that  the 
Secretary  acted  arbitrarily  and 
capriciously  in  not  adequately 
explaining  the  reasons  for  the  water 
retention  limits  for  poultry  products  and 
in  not  explaining  why  water  retention 
could  not  be  further  reduced.  In  other 
words,  the  Secretary  did  not  provide  a 
basis  for  determining  whether  and  what 
amount  of  water  retention  should  be 
permitted  or  could  be  considered  non- 
adulterative,  or  what  amount  of  water 
retention  is  unavoidable  in  a  poultry 
product.  Put  another  way,  the  Secretary 
did  not  provide  a  basis  for 
distinguishing  a  poultry  product  with 
permissible  retained  water  from  such  a 
product  adulterated  by  excessive 
retained  water.  The  Court  also  found  the 
Secretary  to  have  acted  arbitrarily  and 
capriciously  in  not  according  the  same 
r^ulatory  treatment  to  meat  and  to 
poultry.  "The  Court  therefore  set  aside 
the  regulation  that  provided  the  water 
retention  limits  for  poultry  products  (9 
CFR  381.66(d)(2)). 

Thus,  this  situation  is  distinguishable 
from  that  in  State  Farm.  FSIS  is  not 
simply  abandoning  a  long-held,  well- 
justified  position.  When  asked  to  justify 
its  position  on  retained  water  in  poultry, 
the  Agency  could  find  no  basis  for  it  in 
the  record  compiled  when  the  position 
was  adopted.  Thus,  the  Court  in  Kenney 
found  that  FSIS  water  retention  levels 
for  poultry  were  not  sustainable.  When 
FSIS  sou^t  a  reliable  basis  for  arriving 
at  a  new  level,  it  could  find  no  evidence 
that  would  justify  any  water  retention  in 
poultry.  In  view  of  this,  and  the 
Agency's  obligation,  in  the  absence  of 
evidence  that  justifies  a  contrary 
approach,  to  treat  meat  and  poultry 
products  the  same  way  in  its 
regulations,  FSIS  is  left  with  little 
choice  but  to  insist  that  meat  and 
poultry  products  contain  no  retained 
water  unless  there  is  a  substantial 
justification  for  permitting  some  water 
retention. 

FSIS  is  not  stating  in  this  final  rule 
what  the  justification  for  retained  water 
should  be  beyond  stating  that  it  must  be 
an  unavoidable  consequence  of 
processing  to  meet  food  safety 
requirements.  This  is  the  only 
justification  FSIS  can  find  for  the 
presence  of  retained  water  in  a  livestock 
or  poultry  carcass. 

As  stated  previously  in  this 
document,  the  Agency  has  consistently 
required  that  establishments  minimize 
retained  water  in  meat  and  poultry 
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products,  but  the  Agency  no  longer  has 
a  quantitative  limit  or  measure  other 
than  zero-percent  retained  water  by 
which  to  determine  that  retained  water 
has  been  minimized.  For  this  reason, 
and  because  the  Court  found  that  the 
Agency  did  not  have  a  basis  for 
determining  unavoidable  retained  water 
in  a  product,  the  Agency  must  insist 
that,  in  addition  to  justifying  the 
presence  of  retained  water, 
establishments  also  substantiate  the 
amount  of  retained  water  that  is 
unavoidable. 

In  order  to  determine  whether  or  not 
a  poultry  product  is  economically 
adulterated  by  retained  water,  the 
Agency  must  have  available  to  it  data 
that  show  what  the  amount  of 
unavoidable  retained  water  is  and  the 
amount  that  the  product  retains.  Hence, 
the  requirement  that  establishments 
collect  such  data  according  to  written 
protocols. 

Effect  on  Pathogens 

Conmient:  Increasing  water  retention 
in  achieving  non-required  Salmonella 
levels  (i.e.,  reducing  Salmonella  levels 
below  the  pathogen  reduction 
performance  standards)  would  defeat 
the  purpose  and  goal  of  the  rule. 

Response:  FSIS  encourages 
establishment  efforts  to  improve  the 
safety  of  meat  and  poultry  products  by 
reducing  the  incidence  of  Salmonella 
below  the  prescribed  performance 
standards.  We  recognize  that  achieving 
such  results  may  cause  the  product  to 
have  increased  retained  water  that 
would  be  required  to  be  labeled  on  the 
package.  However,  we  feel  that  the 
requirement  to  label  a  product  to 
indicate  the  maximum  amount  of  water 
that  may  be  retained  in  the  product  is 
necessary  to  reflect  the  material  fact  that 
water  has  been  retained. 

Comment:  The  proposal  (at  63  FR 
48977)  suggested  the  possibility  that 
pathogens  on  product  could  increase 
with  decreased  retained  water,  and  that 
efforts  to  reduce  the  retained-water  level 
would  harm' consumers. 

Response:  The  commenter 
misinterpreted  the  proposal.  The 
commenter  took  out  of  context  a  step  in 
the  Agency's  reasoning  on  the  potential 
costs  of  a  rejected  option:  that  of 
establishing  retained  water  limits  based 
solely  on  the  capabilities  of  existing 
equipment.  In  fact,  this  rule  is  based  on 
the  chosen  option  of  limiting  water 
retention  to  the  amount  that  is 
unavoidable  in  meeting  food  safety 
requirements. 

Comment:  A  consumer  group 
commented  that  FSIS  has  paid 
insufficient  attention  to  Lillard  (1990), 
who  reports  a  significant  increase  in  the 


incidence  of  Salmonella  on  post-chill 
poultry  carcasses. 

Response:  The  Lillard  (1990)  paper 
cited  by  the  commenter  did  indeed 
show  that  Salmonella  incidence 
increased  on  post-chill  as  compared 
with  pre-chill  poultry.  The  study 
identified  immersion  chilling  as  the 
most  significant  point  of  cross 
contamination  in  modem  commercial 
poultry  processing.  However,  the  study 
also  confirmed  that  the  immersion 
chilling  process  has  a  washing  effect, 
and  that  even  though  Salmonella 
incidence  may  have  increased  on  the 
birds,  the  microbiological  quality  of  the 
poultry  carcasses,  as  determined  by 
enumeration  of  aerobic  bacteria  and 
Enterobacteriaceae,  improved.  In  other 
words,  though  bacteria  might  be  spread 
from  bird  to  bird  during  the  process,  the 
overall  level  of  bacteria  on  the  birds 
decreased. 

Comment:  A  consumer  group  said 
^  that  FSIS  should  determine  the 
pathogen  levels  in  poultry  package 
liquid  and  the  relationship  between 
these  levels  and  the  risk  of  cross- 
contamination  in  the  kitchen.  FSIS 
should  compare  the  benefits  in  lower 
social  and  medical  costs  from 
contaminated  poultry,  compared  with 
increased  costs  to  the  pouldy  industry 
and  consumers  from  eliminating  all 
retained  water. 

Response:  As  explained  in  the  FRIA, 
FSIS  has  assumed  as  an  indirect  benefit 
of  the  final  rule  the  possible  health 
effects  from  reducing  retained  water. 
However,  to  determine  the  relationship 
between  pathogen  levels  in  poultry  and 
the  risk  of  cross  contamination  in  the 
consumer's  home,  and  to  compare  the 
increased  costs  to  the  poultry  industry 
of  this  rule  with  the  possible  health 
benefits  to  society  from  reducing 
retained  water,  would  require  a  lengthy 
study.  If  such  a  study  were  a 
prerequisite  for  this  final  rule,  the  rule 
and  its  beneficial  effects  would  be 
delayed. 

Apparent  Inconsistency  in  Proposed 
Rule 

Comment:  There  is,  apparently,  an 
inconsistency  between  the  preamble  use 
of  the  term  "raw,  single-ingredient, 
meat,  meat  products,  and  poultry 
products"  and  the  term  "carcasses  and 
parts"  in  the  proposed  regulation 
concerning  products  to  be  covered  by 
the  labeling  requirement. 

Response:  "Raw,  single-ingredient 
meat,  meat  products  and  poultry 
products"  are  broadly  comprised  of 
"carcasses  and  parts,"  whether  of 
livestock  or  of  poultry.  The  term 
"carcass"  in  the  FSIS  regulations 
denotes  "all  parts,  including  viscera,  of 


any  slaughtered  livestock"  (9  CFR 
301. 2(p))  and  in  the  poultry  products 
regulations  "all  parts,  including  viscera, 
of  any  slaughtered  poultry"  (9  CFR 
381.1(b)(9).  By  the  term  "carcasses  and 
parts,"  FSIS  means  a  class  of  product 
included  in  the  terms  "meat  and  meat 
food  product"  and  "poultry  product," 
namely,  raw,  single-ingredient  products 
that  have  been  subject  to  no  more  than 
minimal  processing,  such  as  cutting  or 
grinding,  before  being  sold  in 
commerce.  The  current  regulatory 
definitions  for  "meat  food  product"  and 
for  "poultry  product"  include  product 
made  partly  or  wholly  from  carcasses 
and  parts  of  livestock  or  poultry  for  use 
as  human  food.  Thus,  FSIS  finds  no 
inconsistency  between  the  use  of  terms 
in  the  preamble  of  the  proposed  rule 
and  the  proposed  regulatory  text. 

Time  and  Flexibility  for  Final  Rule 
Implementation 

Comment:  If  FSIS  proceeds  to  a  final 
rule,  the  Agency  should  give  industry 
time  and  flexibility  to  minimize  cost 
impacts.  The  industry  should  have 
flexibility  similar  to  that  provided  in  the 
sausage  casings  notice  (FSIS  Docket  No. 
96-020N:  61  FR  39853;  July  31,  1996). 

Response:  FSIS  believes  that  the 
commenter  is  referring  to  the  labeling 
options  that  would  be  available  to 
establishments  subject  to  the  proposed 
rule  on  sausage  casings,  "Labeling  of 
Natural  or  Regenerated  Collagen 
Sausage  Casings"  (FSIS  Docket  No.  96- 
020N:  62  FR  38220;  July  17,  1997). 
Under  that  proposal,  the  labels  of 
sausages  in  natural  casings  made  from 
livestock  or  poultry  viscera  or 
regenerated  collagen  casings  would 
have  to  identify  the  type  of  livestock  or 
poultry  from  which  the  casings  are 
derived,  if  different  from  the  livestock 
or  poultry  meat  component  of  the 
sausage.  The  casing  identiflcation  could 
be  on  the  principal  display  panel  or  in 
the  ingredient  statement.  Establishments 
producing,  manufacturing,  or  using 
natural  or  regenerated  collagen  casings 
would  have  to  keep  records  on  the 
livestock  or  poultry  source  of  the 
casings. 

FSIS  is  trying  to  minimize  the  cost 
impacts  of  the  labeling  requirements  of 
this  final  rule  by  providing  ample  time 
for  implementation  and  allowing  the 
industry  to  use  existing  stocks  of  labels 
until  they  are  exhausted.  FSIS  also  is 
providing  a  degree  of  flexibility  by 
permitting  establishments  to  place  the 
required  retained  water  statement  either 
contiguous  to  the  product  name  or 
elsewhere  on  the  principal  display 
panel  of  the  label. 
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Recommendations  for  Various 
Technical  Changes 

Comment:  The  qualifier  "mature" 
should  be  restored  to  the  term 
"reproductive  organs"  in  §381.l(b)(44}. 

Response:  As  discussed  in  the 
proposal,  FSIS  is  revising  the  definition 
of  "ready-to-cook  poultry"  to  accoimt 
for  the  elimination  of  the  requirement  to 
remove  kidneys  from  matiue  birds.  The 
qualifier  "mature"  was  inadvertently 
dropped  from  the  term  "mature 
reproductive  organs"  in  the  proposed 
regulatory  text  and  is  restored  in  this 
finial  rule.  The  verb  phrase  expressing 
the  action  taken  with  respect  to  mature 
reproductive  organs  and  kidneys  is 
changed  from  "have  been  removed"  to 
"may  have  been  removed"  (in 
§  381.l(b)(44))  to  reflect  the  fact  that  the 
decision  to  remove  these  organs  is 
HACCP-based.  Some  establishments,  in 
operating  their  HACCP  systems,  have 
shown  that  they  can  determine  when 
poultry  kidneys  constitute  a  hazard 
[e.g.,  when  they  contain  cadmium)  and 
when  they  do  not. 

Conunent:  The  phrase  "feet,  crop  and 
oil  glands"  appears  twice  in  proposed 
§381.l(b)(44). 

Response:  FSIS  is  correcting  this 
typographical  error. 

Comment:  Remove  §  381.65(a)  and  (b). 
These  are  covered  by  HACCP  or 
Sanitation  SOP. 

Response:  FSIS  agrees  that  sanitary 
handling  and  processing  of  poultry  and 
the  protection  of  poultry  products  from 
adulterants  ought  to  be  covered  by 
establishment  Sanitation  SOP's  and 
HACCP  plans.  FSIS  is  removing 
paragraph  (b)  of  9  CFR  381.65  for  that 
reason,  as  proposed,  but  retaining 
paragraph  (a).  The  paragraph  requires 
establishments  to  conduct  operations 
and  procedures  in  a  manner  that  will 
ensure  sanitary  processing,  proper 
inspection,  and  products  that  are  not 
adulterated.  These  are  basic 
performance  objectives  for  any  official 
establishment.  The  requirement  to 
ensure  proper  inspection  is  especially 
pertinent  to  poultry  processing  and  is 
not  duplicated  by  the  SSOP  and  HACCP 
regulations.  Paragraph  (c)  is  being  re- 
designated as  paragraph  (b).  FSIS  will 
review  the  requirements  in  these  and 
other  paragraphs  for  further 
streainlining. 

Comment:  Remove  §  381.65(d) 
because  it  is  redundant  with  proposed 
§441.10. 

Response:  Proposed  §  381.65(d)  is  a 
re-designation  of  §  381.65(k),  which 
requires  ready-to-cook  poultry  to  be 
adequately  drained  after  chilling  to 
remove  ice  and  free  water  before 
packaging  or  packing.  FSIS  agrees  that 


it  is  redundant  with  the  new  9  CFR 
441.10  and  is  removing  it. 

Comment:  Paragraph  (d)(8)  in  §  381.66 
requiring  the  plant  to  notify  the 
inspector  of  changes  in  washing, 
chilling,  and  draining  procedures 
should  be  removed. 

Response:  FSIS  is  removing  9  CFR 
381.66(d)(8)  as  proposed. 

Comment:  Proposed  §  381.66(c)(2)(i), 
restricting  how  plants  operate  chillers, 
should  be  revised  to  eliminate 
prescriptive  requirements  for  the 
continuous  overflow  of  water  between 
chiller  sections  and  references  to  the 
design  of  multi-section  chillers.  The 
paragraph  should  only  require  that  the 
chiller  be  operated  in  a  manner 
consistent  with  meeting  pathogen 
reduction  performance  standards. 

Response:  FSIS  agrees  in  principle 
with  die  suggested  change  and  is 
revising  the  paragraph.  The  Agency  is 
removing  the  prescriptive  design 
requirements  for  chillers  and  replacing 
them  with  a  performance  standard 
requirement  that  is  consistent  with  the 
PR/HACCP  regulations. 

Comment:  Proposed  §  381.66(c)(2)(ii) 
should  be  revised  to  refer  to  split 
carcasses  as  defined  in  §  381.170(b)(22). 
FSIS  should  revise  the  second  sentence, 
the  chilling  method  to  be  applied  to 
individual  poultry  parts,  because  it  is 
not  consistent  with  HACCP. 

Response:  FSIS  agrees  that  the 
wording  of  proposed  §  381.66(c)(2)(ii) 
should  be  modified  as  suggested  by  the 
conunenter. 

FSIS  is  removing  the  second  sentence 
of  the  paragraph,  which  prohibits  the 
chilling  in  water  and  ice  of  individual 
parts  from  salvage  operations.  While  the 
purpose  of  this  prohibition,  to  prevent 
the  marketing  of  parts  that  retain  too 
much  water,  coincides  with  some  of  the 
objectives  of  this  final  rule,  it  is  a 
command-and-control  requirement  that 
is  inconsistent  both  with  HACCP  and 
with  the  basic  thrust  of  this  final  rule. 
FSIS  published  the  retained-water 
proposal  in  the  same  issue  of  the 
Federal  Register  as  the  final  rule 
permitting  the  continuous  chilling  of 
transversely  split  carcasses  (63  FR 
48957;  September  11, 1998).  The  split- 
carcass-chilling  final  rule  left 
unchanged  the  prohibition  against  the 
chilling  in  water  and  ice  of  individual 
parts. 

This  final  rule,  however,  applies  to 
transversely  split  carcasses  and  other 
portions  and  parts  of  poultry.  It  applies 
to  all  raw,  sii^e-ingredient,  poultry 
products.  This  final  rule  makes 
rediuidant  the  requirements  concerning 
the  specific  chilling  method  applied  to 
these  parts  or  portions  of  poultry. 


Therefore,  the  Agency  is  removing  these 
requirements. 

Comment:  Delete  the  proposed 
§  381.66(d)(1)  and  (2)  as  redundant  with 
§441.10. 

Response:  While  9  CFR  381.66(d)(1), 
which  requires  that  poultry  washing, 
chilling,  and  draining  practices 
minimize  water  absorption  and 
retention,  may  appear  to  some  to  be 
redimdant  with  9  CFR  441.10,  it 
articulates  a  general  principle  with 
which  the  Agency  agrees  irrespective  of 
the  present  rulemaking:  Retained  water 
should  be  minimized.  9  CFR 
381.66(d)(1)  does  not,  however,  present 
a  measiu-able  criterion  for  judging 
minimization,  as  9  CFR  441.10  does. 
Therefore,  FSIS  finds  it  appropriate  to 
adopt  both  provisions.  

FSIS  finds  that  the  proposed  9  CFR 
381.66(d)(2),  requiring  the 
establishment  to  supply  measuring 
devices  or  scales  for  use  in  measuring 
retained  water,  should  be  retained  to 
ensiue  that  both  the  establishment  and 
the  Agency  can  conduct  in-plant  checks 
for  compliance  with  this  final  rule. 

Comment:  Delete  9  CFR  381.66(f)(3),  a 
prior-approval  requirement  for  FSIS 
approval  for  off-premises  freezing  of 
ready-to-cook  poultry.  This  prescriptive 
requirement  is  inconsistent  with 
HACCP. 

Response:  The  commenter's 
suggestion  is  beyond  the  scope  of  the 
present  rulemaking.  FSIS  regards  the 
procedures  for  freezing  poultry  as 
encompassing  a  separate  set  of  issues 
that  are  peripheral  to  the  concerns  of 
this  rulemaking,  which  are  focused  on 
the  chilling  of  poultry. 

E£GBCt  on  International  Trade 

Comment:  The  proposal  could  distort 
international  trade  because  the  only 
establishments  that  will  be  considered 
eligible  to  export  to  the  United  States 
will  be  those  that  are  able  to 
demonstrate  that  "residual  water 
content  is  due  to  the  final 
decontamination  of  the  products  and 
not  to  the  chilling  process." 

Response:  The  final  rule  does  not 
identify  any  specific  post-eyisceration 
process  that  an  establishment  must  use 
for  any  purpose.  Further,  the  rule  is  not 
expected  to  have  significant  impacts  on 
international  trade.  Any  imports 
containing  retained  water  will  have  to 
be  appropriately  labeled,  and  poidtry 
products  are  likely  to  be  more  affected 
than  meats.  Only  six  coimtries, 
however,  Canada,  France.  Great  Britain. 
Hong  Kong,  Israel,  and  Mexico,  are 
listed  as  eligible  to  ship  poidtry 
products  to  the  United  States.  Currently, 
about  5  million  pounds  of  poidtry 
imports  enter  the  United  States 
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annually.  This  is  a  relatively  small 
amount  of  trade. 

Provisions  of  the  Final  Ride 

Under  §  441.10(a),  raw  livestock  and 
poultry  carcasses  and  parts  may  not 
retain  any  amount  of  water  resulting 
from  post-evisceration  processing, 
absent  a  demonstration,  with  data,  by 
the  establishment  preparing  them  that 
such  water  is  the  vmavoidable 
consequence  of  a  process  used  to  meet 
applicable  food  safety  requirements. 
The  data  must  have  been  collected 
according  to  a  written  protocol. 

Under  §441. 10(c)(1),  the 
establishment  must  keep  this  protocol 
on  file  and  available  to  FSIS  personnel. 
The  protocol  must  explain  how  the  data 
will  be  collected  and  used  in  making  the 
required  demonstration  for  the  product 
the  protocol  covers.  Under 
§  441.10(c)(2),  the  establishment  must 
notify  FSIS  as  soon  as  its  data-collection 
protocol — whether  new  or  revised — is 
available  to  the  Agency.  Within  30  days 
after  receipt  of  this  notification.  FSIS 
may  object  to  or  require  the 
establishment  to  make  specified  changes 
in  the  protocol.  FSIS  will  take  this 
action  if  it  determines  that  the  protocol 
is  not  valid,  or  that  the  data  collected 
under  it  vdll  not  be  sufficient  to 
demonstrate  that  the  amount  of  water 
retained  in  the  product  is  an 
unavoidable  consequence  of  the  process 
used  to  meet  applicable  food  safety 
requirements. 

FSIS  is  including  in  §  441.10(d)  the 
expected  elements  of  a  protocol  for 
gathering  water  retention  data.  These 
protocol  elements  were  published  for 
comment  as  Appendix  A  of  the 
September  11, 1998.  proposal. 

Under  §44 1.1 0(b),  meat  or  poultry 
products  will  have  to  bear  a  label 
statement  of  the  maximum  percentage  of 
water  absorbed  and  retained  as  a  residt 
of  post-evisceration  processes.  A 
qualifying  statement  accompanying  the 
product  name  could  read,  "may  contain 

up  to percent  absorbed  water."  The 

percentage  must  reflect  the  maximum 
percentage  of  water  that  may  be  retained 
in  the  product.  Alternatively,  the  label 
may  simply  bear  an  accurate  statement 
of  the  percentage  of  retained  water  in 
the  product.  Establishments  having  data 
or  information  to  demonstrate  that  their 
products  do  not  contain  retained  water 
will  not  have  to  label  the  products  and' 
could  include  a  no  retained  water  claim 
on  the  product  label.  The  labels  will  be 
generically  approved  piu-suant  to  9  CFR 
317.5(b)(2)  or  381.133(b)(2). 

This  requirement,  which  is 
responsive,  in  part,  to  the  AMI  petition 
discussed  above,  woiUd  ensiu«  that 
accurate  information  concerning  the 


product  is  conveyed  to  the  consiuner  in 
accordance  with  the  misbranding 
provisions  of  the  FMIA  and  the  PPIA 
(especially  21  U.S.C.  601(n)(l),  (6); 
453(h)(1),  (6)).  It  vnll  ensure  that  the 
product  labeling  is  not  misleading  vtrith 
respect  to  water  retained  by  the  product. 

FSIS  had  proposed  that  tne  retained- 
water  statement  be  contiguous  to  the 
product  name  on  the  product  label.  In 
response  to  comments,  the  Agency  is 
providing  some  flexibility  in  this  matter 
by  also  permitting  the  statement  to 
appear  either  contiguous  to  the  product 
name  or  elsewhere  on  the  principal 
display  panel  of  the  label.  The 
placement  of  the  required  information 
on  the  label  will  ensure  that  the 
information  will  be  likely  to  be  read  and 
imderstood  by  the  ordinary  individual 
imder  customary  conditions  of  purchase 
and  use. 

With  the  required  labeling 
information,  consumers  will  be  in  a 
better  position  to  compare  packaged  raw 
'meat  or  poultry  products  contaiiiing 
retained  water  with  alternatives  in  the 
meat  case.  The  market  will  provide 
incentives  to  plants  to  adopt  new,  cost- 
effective  technologies  for  reducing 
retained  water.  The  rule  will  not  affect 
raw  products  that  now  bear  complete 
labeling  or  nutrition  labeling,  such  as 
pre-basted  frttzen  turkeys,  or  further 
processed  products,  such  as  deli  meats. 
This  final  rule  also  v«ll  not  cover 
cooked  and  cured  pork  products,  such 
as  those  subject  to  protein-fat-free 
requirements  (9  CFR  318.19(a)(5). 
319.104-.105,  327.23). 

As  stated  elsewhere  in  this  dociunent, 
the  Agency's  concern  in  this  rule  is  to 
ensure  that  products  in  commerce  will 
not  be  adidterated  or  misbranded.  To 
alleviate  some  confusion  on  this  point 
that  was  expressed  in  a  niunber  of  the 
comments  received,  the  labeling 
provision  in  new  §  441.10(b)  has  been 
more  precisely  phrased  than  in  the 
proposal. 

Changes  in  Poultry  Oiilling  Regulations 

FSIS  is  amending  the  chilling 
requirements  for  poultry  by  removing 
various  prescriptive  requirements  and 
specifications,  such  as  the  Tninimnnri 

amount  of  fiesh  water  intake  by 
continuous  chillers  for  each  poultry 
carcass.  The  removal  of  those 
requirements  should  encourage 
processors  to  use  the  most  efficient  and 
effective  methods  of  controlling 
microorganisms.  Establishments  will 
have  the  flexibility  .to  take  advantage  of 
the  latest  technologies  and  procediues. 
This  final  rule  amends  9  CFR  381.65, 
which  concerns  general  operating 
procedures,  by  removing  provisions  that 
are  redundant,  excessively  detailed,  or 


inconsistent  vdth  the  PR/HACCP  final 
rule.  The  final  rule  eliminates  current 
paragraph  (b),  the  prohibition  on 
handling  and  storing  materials  that 
coidd  cause  adulteration  of  poultry 
products  in  any  room  where  poultry 
products  are  processed,  handled,  or 
stored.  This  provision  is  unnecessary 
because  HACCP  plans  have  been 
implemented  in  every  affected 
establishment  and  because  each  HACCP 
plan  must  specify  the  measiu^es  to  be 
taken  to  protect  poultry  products  frtim 
physical,  chemical,  or  biological 
contamination.  The  requirements  in 
paragraphs  (a)  and  (c)  of  9  CFR  381.65 
will  be  retained  as  paragraph  (a)  and  (b) 
because  they  set  out  general  principles 
of  sanitation  and  conunercial  practice  to 
which  all  establishments  must  adhere. 

The  requirements  in  paragraphs  (h) 
and  (j)  of  9  CFR  381.65,  relating  to 
poultry  thawing  and  dressing 
techniques,  are  being  replaced  with  two 
performance  standards.  The  first 
requires  simply  that  establishments  use 
thawing  procedures  that  will  prevent 
adulteration  of.  or  net  weight  gain  by. 
the  product.  The  second  requires  that 
water  used  in  washing  ready-to-cook 
poultry  be  permitted  to  drain  freely 
frttm  the  carcass.  A  new  paragraph  (c), 
which  replaces  paragraph  (h).  requires 
that  frozen  poxdtry  be  thawed  for  further 
processing  in  a  maimer  that  will  prevent 
product  adulteration  but  would  not 
require  that  any  specific  thawing 
method  be  used. 

The  thawing  regulation  that  is  being 
replaced  does  not  prevent  practices  that 
may  constitute  hazards  to  food  safefy. 
For  example,  it  does  not  prevent  re- 
exposure  of  thawed,  or  partially  thawed, 
product  to  a  thawing  mediiun  that  may 
have  become  contaminated  by  previous 
use  and  that  may  be  too  warm  to 
prevent  microbial  growth.  Paragraph 
(h)(l)(i)  specifies  a  maximiun  permitted 
thawing  medium  temperature  of  70  °F, 
which  is  too  high  to  prevent  microbial 
growth  in  product  that  is  re-exposed  to 
or  held  in  the  mediiun.  The  regulation 
conflicts  with  HACCP  because 
establishments  should  assess  thawing 
processes  when  conducting  their  hazard 
analyses.  Establishments  must  be  given 
the  responsibility  and  flexibility  to 
choose  thawing  measures  that  are 
effective  and  that  do  not  create  food 
safefy  hazards. 

A  new  paragraph  (d)  replaces 
paragraph  (j),  which  specifies  the 
manner  in  which  carcass  wash  water  is 
to  be  drained,  with  a  performance 
standard  requiring  simply  that  the  wash 
water  be  permitted  to  drain  freely  from 
the  carcass. 

Paragraph  (d).  which  contains  a 
requirement  to  remove  kidneys  from 
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mature  chickens  and  turkeys,  is  being 
eliminated.  The  kidneys  of  mature 
chickens  and  turkeys  are  a  source  of 
cadmium,  which  can  accumulate  in  the 
human  liver  and  kidneys  and  cause 
acute  or  chronic  health  problems. 
Kidneys  with  excess  cadmium  are  a 
"food  safety  hazard  reasonably  likely  to 
occ\ir"  that  establishments  will  identify 
in  their  hazard  analyses  and  control 
through  their  HACCP  systems.  Thus, 
paragraph  (d)  is  redundant  with  the 
HACCP  regulations.  The  requirement  to 
remove  kidneys  is  referenced  in  the 
definition  of  "ready-to-cook  poultry"  at 
9  CFR  381.1{b)(44).  Therefore,  the 
Agency  is  amending  that  definition. 

Paragraph  (i),  which  specifies  how 
poultry  carcasses  are  to  be  cut  open  for 
evisceration,  is  being  removed.  The 
regulation  is  outdated  and  prescriptive 
and  may  be  an  obstacle  to  improved 
product  safety.  The  regulation  is 
intended  to  ensure  that  opening  cuts  are 
made  without  cutting  the  intestinal  tract 
and  without  contaminating  the  carcass. 
Unnecessary  cuts  are  prohibited  because 
they  may  result  in  carcass 
contamination  during  evisceration  or 
excessive  water  absorption  during 
chilling.  The  regulation  is  also  intended 
to  maximize  the  viewing  of  the  interior 
and  viscera  of  the  carcass  during  the 
postmortem  inspection. 

In  recent  years,  the  poultry  industry 
has  developed  new  methods  of  poultry 
evisceration  that  do  not  result  in 
adulteration.  For  example,-  idtrasound 
techniques  are  available  for  use  as  a 
diagnostic  aid  to  detect  malformities  or 
other  defects  before  carcasses  are 
opened.  Also,  equipment  is  available 
that  can  remove  the  viscera  intact,  using 
vacuum  suction,  without  breakage  or 
spillage  of  intestinal  contents,  and  other 
available  evisceration  systems  require 
that  the  carcass  be  opened  by  a 
longitudinal  cut.  The  regxdation . 
generally  limits  the  opening  cut  to  the 
area  aroimd  the  vent  (cloaca)  to  prevent 
birds  from  carrying  excess  water  under 
the  skin  that  could  cause  water-control 
test  failiires.  Because  of  this  limitation, 
the  new  technologies,  which  can 
improve  efficiency  and  product 
wholesomeness,  are  not  likely  to  be 
implemented.  Establishments,  however, 
should  have  the  flexibility  to  innovate 
and  to  implement  promising  new 
technologies,  consistent  with  their 
HACCP  plans. 

Paragraph  (k),  a  requirement  to 
adequately  drain  ready-to-cook  poultry 
after  chilling  to  remove  ice  and  water 
before  packaging,  is  redundant  because 
of  new  part  441,  and  FSIS  is  removing 
it. 

Paragraphs  (1)  through  (p)  are  also 
being  removed.  These  paragraphs 


include  requirements  concerning  the 
chilling  of  poultry  parts,  the  removal 
fit)m  establishments  of  offal  resulting 
from  evisceration,  the  cleanliness  of 
containers,  the  sturdiness  of  packaging 
materials,  and  the  use  of  protective 
coverings.  These  are  all  matters  that  are 
to  be  addressed  by  establishments  in 
their  Sanitation  SOP's  and  HACCP  plan. 

Finally,  paragraph  (q),  concerning  the 
harvesting  of  detached  ova  for  himian 
food,  is  being  re-designated  as 
paragraph  (e)  and  revised  to  reduce 
duplication  with  requirements  in 
§  590.440  for  handling  ova  and  to 
eliminate  a  command-and-control' 
requirement  to  identify  the  ova  past  the 
point  of  inspection.  Also,  the  reference 
to  a  section  of  the  egg  products 
inspection  regulations  has  been 
amended  to  account  for  the  recent 
redesignation  (63  FR  72353)  of  those 
regulations  to  Title  9.  CFR. 

In  9  CFR  381.66,  paragraph  (a)  is 
being  revised.  This  paragraph  requires 
poultry  to  be  chilled  or  frozen  in  a 
manner  that  prompdy  removes  animal 
heat  from  the  carcasses  and  does  not 
adulterate  the  product.  The  second 
sentence  of  the  paragraph,  a  command- 
and-control  requirement  to  file  a 
description  of  die  chilling  or  freezing 
procedures  with  the  inspector  in  charge, 
is  being  removed. 

The  general  chilling  requirements  for 
poultry,  paragraph  (b),  remain  the  same. 
FSIS  has  long  regarded  the  chilling  of 
poultry  to  a  safe  internal  temperature 
within  a  minimum  niunber  of  hours  as 
a  useful  food  safety  precaution. 
However,  as  mentioned  above,  the 
Agency  intends  to  imdertake 
rulemaking  on  this  matter.  The  table  of 
maximum  times  and  temperatures  in 
paragraph  (b)  is  based  on  the  duration 
of  the  lag  phase  of  bacterial  growth  on 
the  surfaces  of  dressed,  ready-to-cook 
poultry  carcasses  imder  plant 
conditions.  Although  interested  persons 
are  encouraged  to  submit  data  that 
woidd  justify  a  change  in  this  provision, 
amending  the  paragraph  is  outside  the 
scope  of  the  present  rulemaking. 

The  numerous  detailed,  prescriptive, 
command-and-control  requirements  in 
paragraph  (c)  are  being  removed.  For 
example,  the  amended  paragraph 
(c)(2)(i)  does  not  specify  chilling  media 
temperatiuBs  or  the  use  of  recording 
thermometers.  New  paragraph  (c)(1) 
requires  that  potable  water  be  used,  and 
new  paragraph  (c)(2)(i)  requires  that 
sufficient  water  be  used  to  maintain  the 
sanitation  of  chilling  media.  However, 
specific  requirements  (paragraphs 
(c)(2){ii)-(iii)  and  (c)(2)(v))  concerning 
the  operation  of  continuous  chilling 
systems,  including  the  minimum 


amoimt  of  fresh  water  intake  per  bird, 
are  being  removed. 

Paragraph  (c)(2)(iv)  is  being  re- 
designated as  (c)(2)(ii)  and  revised  as 
discussed  above  in  the  response  to 
conunents.  This  paragraph,  which 
concerns  the  chilling  of  major  portions 
of  poultry  carcasses,  was  the  subject  of 
a  September  18, 1999,  final  rule  (63  FR 
48958;  proposed  at  62  FR  31017;  June  6. 
1997). 

Paragraph  (c)(2)(vi),  the  highly 
detailed  and  prescriptive  requirements 
concerning  water-reconditioning 
systems  for  poultry  chillers,  including 
the  requirement  for  prior  approval  of 
such  systems  by  FSIS,  is  being  removed. 
Establishments  subject  to  the  poultry 
product  inspection  regulations  are  not 
using  these  systems  because  none  have  ' 
proven  feasible  in  commercial 
operations. 

The  requirements  in  paragraphs 
(c)(4)(i)  and  (c)(4)(ii),  concerning  the 
holding  of  poultry  in  chilling  tanks,  are 
being  removed,  and  in  paragraph  (c)(5), 
the  highly  specific  requirements 
concerning  the  use  of  continuous 
chillers  to  chill  giblets  are  also  being 
removed.  Establishments  will  address 
the  food  safety  hazards  associated  with 
these  procedures  in  their  HACCP  plans. 
However,  the  requirement  to  chill 
giblets  to  less  than  40  °F  in  under  2 
hours  will  remain  at  this  time. 

Paragraph  (d)  of  §  381.66  is  being 
completely  revised.  The  general 
requirement  to  minimize  water 
absorption  by  raw  poultry,  and  the 
requirement  to  furnish  equipment 
necessary  for  water  tests,  will  remain. 
The  tables  setting  water  absorption  and 
retention  limits  for  the  various  kinds 
and  weight  classes  of  poidtry  are  being 
eliminated,  as  are  the  requirements  for 
daily  water  testing  by  FSIS  inspectors. 
The  requirement  to  notify  FSIS  of  any 
adjustments  in  washing,  chilling,  and 
draining  methods  is  also  being  removed. 

FSIS  is  removing  paragraph  {d)(10), 
which  specifies  how  poultry  may  be  ice- 
packed  in  barrels  and  requires  FSIS 
approval  for  the^ise  of  alternative  t)rpes 
of  containers.  Establishments  will 
ordinarily  have  procedures  for 
determining  appropriate  containers  for  a 
product.  If,  in  their  hazard  analyses, 
they  determine  that  there  are  food  safety 
hazards  reasonably  likely  to  occiu  that 
are  associated  with  containers,  they  will 
address  these  hazards  in  their  HACCP 
plans. 

The  Agency  is  likewise  removing 
paragraph  (d)(ll),  which  requires 
establishments  to  prevent  bee  water 
from  being  included  in  giblet  packages. 
Among  other  things,  paragraph  (d)(ll) 
requires  use  of  a  specific  type  of  giblet 
wrapping  material  and  incorporates  by 
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reference  the  testing  standards  that  must 
be  met  in  evaluating  the  material.  This 
kind  of  detailed  specification  is  no 
longer  necessary  imder  the  Agency's 
new  regulatory  approach.  Also, 
establishments  must  comply  with  the 
regulations  on  net  quantify  of  contents 
and  net  weight  (9  CFR  317.18-.19, 
381.121-121b).  This  provision  will  give 
establishments  flexibility  in  choosing 
giblet  packaging  materials,  but  also  the 
responsibilify  to  ensure  that  their  choice 
is  suitable,  as  well  as  safe,  for  this  use. 
By  complying  with  the  retained-water 
limitation  requirements  (discussed 
below)  and  by  appropriately  labeling 
product,  establishments  will  be 
ensuring  that  water  absorption  is 
controlled  as  well  as  ensuring  that 
consiuners  are  appropriately  informed. 
Finally,  paragraph  (e),  on  air  chilling, 
and  paragraph  (f),  governing  the  freezing 
of  poultry,  are  being  retained 
substantially  in  their  present  form. 
Paragraph  (f)(6),  concerning  immersion 
or  spray  freezing  compounds  and 
equipment,  will  be  removed  because  it 
is  a  prior-approval  requirement 
inconsistent  with  the  HACCP 
regulations  and  is  duplicative  of  other 
inspection  regulations. 

iBplementation  of  the  Final  Rule 

FSIS  foresees  little  difficiUfy  in 
implementing  the  revised  poiiltry 
chilling  regiilations,  which  relieve 
poultry  establishments  of  certain 
burdens  without  raising  misbranding  or 
adulteration  issues.  FSIS  will  ensure 
compliance  with  the  revised  regidations 
through  normal  inspection. 

To  unplement  the  retained-water 
provisions  of  this  final  rule,  on  the  other 
hand,  both  the  Agency  and  the  regulated 
industry  will  have  to  adopt  new 
procedures.  FSIS  personnel  will  verify 
an  establishment's  control  of  water 
retention  by  checking  establishment 
records  or  by  conducting  in-plant  or  in- 
distribution  tests  of  sampled  products. 
FSIS  intends  to  sample  product  in 
distribution  channels  and  in  official 
establishments,  using  the  oven-drying 
method  described  in  Appendix  A  to 
determine  the  amount  of  moisture  in 
product  samples.  At  poultry  processing 
establishments,  the  traditional  method 
of  weighing  birds  before  and  after 
chilling  to  determine  moisture  pick-up 
will  continue  to  be  available  to  both  the 
Agency  and  the  establishments  as  a 
jirocess  control  check. 

FSIS  also  wUl  conduct  independent 
tests  of  the  establishment's  retained- 
water  control  as  part  of  investigations  of 
suspected  problems  or  in  the  course  of 
special  studies.  The  overall  focus  of  the 
Agency's  activities  will  be  to  ensure  that 
raw  products  that  enter  commerce  do 


not  contain  water  in  excess  of  the 
amount  that  is  unavoidable  in  achieving 
food  safefy  objectives. 

FSIS  is  providing  a  full  year  from  the 
publication  date  for  implementation  of 
this  final  rule  to  mitigate  the  effects  of 
the  nUe  on  establishments  that  may 
have  to  consider  changing  or  updating 
their  chilling  processes  and  equipment. 
The  extended  implementation  period 
should  be  especially  helpful  to 
establishments  that  meet  the  small- 
business-entify  size  criteria  defined  by 
the  Small  Business  Administration. 

During  the  period  before  the  effective 
date,  FSIS  will  provide  its  field 
inspection  p>ersonnel  with  the 
instructions  they  will  need  to  carry  out 
their  review  of  protocols  and  verify  that 
establishment  data  demonstrate  the 
amoimt  of  water  retention  that  is 
imavoidable  and  support  product 
labeling  statements.  'The  Agency  will 
prepare  sampling,  testing,  and 
document  review  procedures  for  Agency 
use;  train  Agency  personnel  in  the  new 
procedures;  and  develop  a  new  national 
reference  database  on  the  natural 
moisture  content  ^f  raw  products  in  the 
various  meat  and  poultry  product 
classes  with  which  this  rule  is 
concerned. 

To  develop  this  national  database  on 
natiiral  moisture  content,  FSIS  will  test 
product  samples  drawn  at  official 
establishments.  The  Agency  will  use  a 
common,  analogous  point  of  reference 
in  livestock  carcass  and  poultry  product 
preparation  at  which  to  determine  the 
naturally  occurring  percentage  of 
moist\ire  in  meat  products  and  poultry 
products,  namely,  the  point  at  which 
the  calaUated  yield  weight  is 
determined.  (Calcidated  yield  weight  of 
a  carcass  is  its  predicted  "green 
weight" — the  weight  of  the  carcass  after 
dressing  and  before  any  additional  in- 
plant  processing.)  In  poultry  plants,  this 
point  is  at  the  re-hanging  operation 
(after  de-feathering  and  hock  removal). 
The  analogous  point  in  livestock 
slaughtering  establishments  is  before  the 
pre-evisceration  carcass  wash.  FSIS  has 
chosen  these  common  reference  points 
to  reduce  the  possibilify  of 
measurement  errors  caused  by  various 
carcass-washing  procedures. 

To  determine  tne  moistiire  content  of 
a  product  sample,  the  Agency  platis  to 
rely  on  the  oven-drying  method 
described  in  its  Chemistry  Laboratory 
Guidebook  and  in  Appendix  A  of  this 
dociunent.  This  method  involves 
weighing,  before  and  after  drying,  a  dish 
containing  a  homogenized  meat  or 
poultry  product  sample.  The  method 
can  be  applied  to  products  at  any  point 
in  processing  or  distribution.  Similar 
oven-drying  methods  for  determining 


the  amoimt  of  moisture  in  meat,  meat 
products,  and  poultry  products  are 
described  in  the  Official  Analytical 
Methods  of  the  Association  of  Official 
Analytical  Chemists  and  in  ISO  1442, 
published  by  the  International 
Organization  for  Standardization. 

After  developing  sufficient 
information  on  the  natiual  water 
content  of  raw  meat  or  poultry  products, 
FSIS  will  be  in  a  better  position  to  verify 
that  the  establishment  is  complying 
with  the  requirement  to  minimize 
retained-water  amounts  when  the  final 
rule  becomes  effective.  To  determine 
whether  an  establishment  is  complying 
with  the  regulations,  the  Agency  will 
verify  the  establishment's  protocol 
documentation  and  the  data  collected 
under  the  protocol,  including  data  on 
retained-water  minimization  and 
pathogen  reduction.  FSIS  also  will 
verify  compliance  with  the  requirement 
that  product  labels  display  retained- 
water  amounts,  and  that  the  actual 
retained  water  in  the  products 
corresponds  to  the  labeled  amount. 

Usually,  the  verification  will  consist 
only  of  a  document  check.  However,  the 
Agency  will  occasionally  test  products 
for  moisture  content  to  voify  the 
establishment's  findings. 

FSIS  will  randomly  sample  raw  meat 
and  poultry  products  both  in-plant  and 
in-distribution  and  will  test  the 
products  for  retained  water  content. 
FSIS  will  collect  and  run  tests  on 
product  samples  and  statistically 
analyze  the  results  of  the  tests. 

The  Agency  will  direcdy  measure  the 
moisture  content  of  the  raw  products 
sampled  in-plant  at  pre-shipment  using 
its  oven-drjring  method.  The  Agency 
will  compare  the  results  of  these  tests 
with  the  naturally  occurring  amounts  of 
water  in  the  national  reference  database 
and  with  the  retained-wato^  statements 
on  the  product  labels  to  determine 
whether  the  products  are  in  compliance 
with  the  requirement  to  minimize 
retained  water,  and  whether  they  are 
correcdy  labeled  with  a  retained-water 
statement. 

To  measure  the  amount  of  retained 
water  and  determine  compliance  with 
the  final  rule  in  in-plant  situations 
when  using  the  weighing  method,  FSIS 
will  compare  product  weights  taken 
after  chilling,  but  before  the  product 
leaves  the  establishment,  to  the  pre- 
final-wash  weight  or  (in  poultry  plants) 
the  calculated  yield  weight.  In  livestock 
slaughtering  plants,  the  Agency  expects 
to  be  comparing  pre-final  wash  or  "hot" 
carcass  weights  with  the  "cold  weights" 
taken  after  spray  chilling  in 
establishments  using  the  spray-chill 
process. 
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The  Agency  does  not  expect  to  use 
calculated  yield  weight  data  as  a  basis 
for  comparing  hot  eind  cold  livestock 
carcass  weights  because  such  data  are 
not  available  for  most  livestock 
establishments.  The  great  majority  of 
such  establishments  do  not  weigh 
carcasses  after  de-hiding  or  de-hairing 
and  before  the  pre-evisceration  wash. 
FSIS  is  aware  that  there  may  be  a  slight, 
measurable  gain  in  carcass  weight 
immediately  after  the  pre-evisceration 
wash.  However,  this  gain  is  usually 
more  than  offset  by  moistive  loss  on  the 
kill  floor.  Thus,  the  "hot"  carcass 
weight  does  not  include  a  moistiu«  gain 
resiUting  from  the  pre-evisceration 
wash. 

FSIS  is  not  prescribing  any  particular 
method  that  official  establishments 
must  use  to  measure  the  amoimt  of 
retained  water  in  their  products. 
Establishments  are  free  to  use  any 
scientifically  valid  method  for  this 
purpose.  Establishments  may  want  to 
use  the  food  chemistry  method 
described  in  Appendix  A  and  used  by 
FSIS  to  determine  the  moisture  content 
of  their  products.  Because  of  the 
destructive  nature  of  the  method  and 
the  delay  in  getting  results, 
establishments  may  find  it  more 
convenient  on  a  day-to-day  basis  to 
compare  the  weights  of  carcasses  and 
parts  before  and  after  they  are  exposed 
to  washes,  sprays,  or  immersion 
chilling.  The  data  from  such  checks 
would  have  to  be  available  to  FSIS  to 
verify.  As  mentioned,  poultry 
establishments  will  continue  to  be  able 
to  use  the  traditional  method  involving 
the  weighing  of  birds  before  and  after 
chilling  as  a  check  on  water  retention 
controls. 

FSIS  also  will  conduct  surveys  of 
products  in  plants  and  in  distribution 
channels  to  obtain  an  overview  of 
national  compliance  with  the 
regulations  and  to  update  the  national 
reference  database  on  the  moisture 
content  of  meat  and  poultry  products. 
The  Agency  will  compare  the  results  of 
these  surveys  with  the  information  in  its 
database  to  determine  whether  any 
adjustments  in  its  enforcement  of  the 
regulations  are  necessary.  Comments  are 
requested  on  sampling  and  survey 
methods  that  the  Agency  should 
consider  using  both  for  initially 
building  the  national  reference  database 
and  for  the  on-going  compliance 
overview. 

FSIS  will  continue  to  verify  that 
products  are  in  compliance  with  the 
net-weight  requirements  for  meat  and 
poultry  products.  As  stated  elsewhere  in 
this  dociunent,  neither  the  net-weight 
requirements  nor  the  obligation  of  an 


establishment  to  comply  with  them  is 
affected  by  this  final  rule. 

FSIS  expects  there  to  be  requests  for 
adding  water  solutions  to  meat  and 
poultry  manufacturing  trimmings  in  an 
effort  to  reduce  the  pathogen  levels  on 
product.  Such  applications  may  or  may 
not  result  in  retained  water,  as  well  as 
chemical  residues.  FSIS  expects  such 
applications  to  adhere  to  the  same 
criteria  as  other  applications  resulting  in 
retained  water.  FSIS  will  allow 
establishments  to  implement  the 
provisions  of  this  final  rule  in  advance 
of  the  effective  date  provided  the 
establishment  informs  the  appropriate 
District  Office  in  order  that  inspection 
program  personnel  are  provided  with 
the  necessary  instructional  materials. 
FSIS  expects  to  provide  instructions 
regarding  early  implementation  of  the 
final  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

Current  Practices  in  the  Poultry  Industry 

The  regulations  controlling  retained 
water  in  poultry  carcasses  have 
consisted  of  three  major  components:  (1) 
A  performance  standard  requiring 
washing,  chilling,  and  draining 
practices  that  will  minimize  water 
absorption  and  retention  at  time  of 
packaging;  (2)  limits  for  maximum 
retained  water  in  birds  that  will  be 
packaged  as  whole  carcasses;  and  (3) 
limits  for  maximum  retained  water  in 
birds  that  will  be  ice-packed  or  cut  up 
prior  to  packaging.  The  performance 
standard  is  to  minimize  the  water  that 
is  absorbed  and  subsequently  retained, 
i.e.,  it  is  not  interpreted  as  requiring 
minimization  of  both  water  absorption 
and  water  retention.  In  implementing 
the  standard,  FSIS  concludes  that  the 
performance  standard  is  met  when 
retained  water  is  under  the  maximum 
limits. 

Until  the  Kenney  case,  argued  in  U.S. 
District  Court  and  referred  to  earlier  in 
this  document,  various  limits  on 
maximum  retained  water  applied  to  the 
various  weight  classes  of  whole 
chickens  and  tiu-keys:  For  example,  the 
maximum  retained  water  for  most 
whole  chickens  weighing  4.25  pounds 
or  less  was  8  percent.  The  maximum 
retained  water  for  chicken  that  is  ice- 
packed  or  subsequently  cut  up  into 
parts  has  been  12  percent.  In  its  July 
1997  decision,  the  U.S.  District  Court 
found  that  the  regulation  specifying 
water  absorption  and  retention  limits  for 
ready-to-cook  poultry  that  is  to  be 
fit>zen,  cooked,  or  consumer-packaged 
as  whole  poultry  was  arbitrary  and 
capricious  because  the  Secretary  of 
Agriculture  did  not  explain  in  the 


rulemaking  record  how  he  determined 
the  particular  water  retention  levels, 
why  water  retention  caiuiot  be  reduced 
below  those  levels,  or  why  meat  and 
poultry  should  be  treated  differently 
with  respect  to  water  retention.  The 
Court  therefore  set  aside  the  water 
retention  limits  for  poultry  to  be 
consiuner  packaged,  frozen,  or  cooked 
as  whole  poidtry.  In  the  wake  of  the 
decision,  there  have  been  no  regulatory 
criteria  by  which  to  determine  whether 
retained  water  has  been  minimized  in 
chilled  or  frtizen  whole  birds. 

As  discussed  previously,  FSIS  is 
mandated  by  the  FMIA  and  PPLA  to 
prevent  the  distribution  in  commerce  of 
meat  or  poultry  products  that  are 
adulterated  or  misbranded.  Without 
limits  on  retained  water,  FSIS  cannot 
adequately  protect  consumers  from 
adulteration  and  misbranding  due  to 
excessive  retained  water  in  whole  birds. 
Hence,  the  Agency  is  establishing  a  new 
regulatory  basis  for  minimizing  retained 
water. 

FSIS  is  replacing  the  regulations 
under  which  poidtry  establishment  was 
considered  to  be  "minimizing"  retained 
water  when  it  was  operating  within  the 
regulatory  limits.  FSIS  is  aware  that  not 
all  establishments  have  really  been 
minimizing  retained  water.  Data 
analyzed  for  this  FRIA  show  that  some 
poultry  establishments  have  been 
controlling  their  processes  to  retain  the 
maximum  allowed  amount  of  water. 
While  this  is  considered  acceptable  in 
the  sense  that  product  is  not 
adulterated,  it  is  not  consistent  with  a 
regulatory  intent  to  minimize.  However, 
it  may  be  consistent  with  food  safety 
objectives  to  reduce  pathogens. 

The  existence  of  the  12-percent  limit 
for  cut-up  chicken  is  in  itself 
inconsisteht  with  the  concept  of 
minimization.  Many  establishments 
pack  both  whole-and  cut-up  chicken.  In 
meeting  the  8-percent  limit  for  whole 
birds,  they  demonstrate  that  their 
minimum  is  below  8  percent.  The  12 
percent  limit  serves  as  an  opportunity  to 
maintain  water  levels  in  cut-up  poultry. 
The  12-percent  limit  is  also  available  as 
default  when  the  8-percent  limit  is  not 
achieved.  An  establishment  can  divert 
birds  to  cut-up  operations  when  they 
fail  the  whole  bird  limit. 

With  this  final  rule,  FSIS  also  is 
addressing  the  issue  of  inconsistent 
treatment  of  meat  and  poultry  in  its 
regulations  because,  under  the  final 
rule,  both  meat  and  poultry  products 
will  be  subject  to  the  same 
requirements. 

Need  for  the  Rule 

The  FMIA  and  PPLA,  which  the 
Agency  administers,  make  clear  the 
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obligation  of  producers  of  raw  meat  or 
poultry  products  not  to  mislead 
consumers.  FSIS  thinks  that  if  they 
market  as  meat  or  poultry  a  product  that 
contains  something  other  than  meat  or 

Eoidtry,  that  fact  should  be  disclosed.  It 
as  been  the  consistent  policy  of  FSIS 
to  ensiu^  that  information  that 
acciu-ately  discloses  the  contents  of 
meat  or  poidtry  products  is  made 
available  to  consumers  of  those 
products. 

As  noted  earlier  in  this  document,  a 
1997  U.S.  District  Court  decision  set 
aside  the  regulatory  limits  on  retained 
water  in  poultry  products.  The  District 
Coiul  foimd  that  the  Agency  had  not 

J>resented  the  basis  for  its  retained  water 
evels,  why  water  retention  could  not  be 
reduced  below  those  levels,  or  why 
meat  and  poultry  should  be  regidated 
differendy  with  respect  to  water 
retention.  ' 

The  District  Court  ruling  left  FSIS 
without  regulatory  criteria  for 
determining  whether  retained  water  had 
been  mimmized  or  what  levels 
constituted  adulteration.  The  Agency 
also  no  longer  had  available  published 
retained  water  limits  that  it  could 
enforce  in  an  effort  to  protect  consumers 
from  misbranded  product. 

Analysis  of  Alternatives 

This  rule  residted  frt)m  an  analysis  of 
six  alternative  regxdatory  approaches  for 
addressing  retained  water  in  raw  meat 
and  poultry  products.  The  six 
alternatives  are  as  follows: 

1.  No  limit  on  retained  water  but 
mandatory  labeling  that  identifies  the 
percentage  of  retained  water  in  the  product. 
FSIS  did  not  recommend  this  alternative  for 
adaption  because  it  would  not  reduce 
retained  water  so  that  economic  adulteration 
would  continue  to  persist.  It  would,  however, 
be  advantageous  to  consumers  because  it 
would  enable  them  to  compare  alternative 
packages  of  poultry  with  varying  quantities 
of  retained  water  and  prices  and  select  the 
package  to  suit  their  budgets. 

2.  A  requirement  that  all  establishments 
meet  a  water  limit  based  on  best  available 
technology,  with  mandatory  labeling  to 
indicate  any  retained  water.  FSIS  did  not 
propose  this  option  because  the  adoption  of 
the  best  available  technology  would  be  a  step 
backward  iiito  a  regime  of  command  and 
control.  It  would  also  impose  considerable 
costs  on  plants  that  are  currently  not 
employing  such  a  technology  without  a 
corresponding  improvement  in  food  safety. 
For  example,  if  the  best  available  technology 
is  determined  to  be  the  continuous  chillers, 
there  are  several  small  and  medium  size 
plants  that  do  not  employ  this  technology. 
The  economic  impact  of  such  an  option 
would  be  significant  on  these  plants.  In  the 
current  enviroiunent  of  regulatory  reform, 
FSIS  is  moving  away  from  command  and 
control  to  incentive-based  performance 
standards.  Such  standards  permit  plants  to 


reduce  their  retained  water  levels 
irretspective  of  the  technology  they  employ.  A 
moisture  limit  based  on  the  best  performance 
achievable  with  existing  equipment,  with 
mandatory  labeling  to  snow  any  retained 
water.  FSIS  did  not  adopt  this  option 
because,  beyond  stating  that  water  retention 
should  be  minimized  consistent  with 
maximizing  the  safety  of  the  product,  it 
would  be  difficult,  if  not  impossible,  for  FSIS 
to  define  the  best  performance  achievable. 
This  option  would  also  encourage 
establishments  to  continue  to  use  existing 
equipment,  perhaps  beyond  the  economic 
life  of  the  equipment. 

3.  A  standard  of  zero  retained  moisture. 
FSIS  did  not  recommend  this  option  because 
the  costs  of  this  option  might  exceed  the 
benefits.  Finally,  some  minimum  amount  of 
retained  water  might  be  necessary  for 
reducing  pathogens. 

4.  A  requirement  that  no  retained  water 
could  be  included  in  net  weight.  FSIS  did  not 
recommend  this  option  for  adoption  because 
it  would  require  establishments  to  adjust 
their  scales  to  account  for  retained  water.  The 
costs  of  adjusting  these  scales  could  be 
excessive.  Moreover,  enforcement  of  net 
weight  requirements  is  an  area  where 
Federal,  State  and  local  authorities  share 
responsibility  and  must  cooperate.  The 
enforcement  procedure,  as  adopted  by  the 
National  Conference  on  Weights  and 
Measures,  are  published  in  NIST  Handbook 
133,  Third  Edition,  Supplement,  "Checking 
the  Net  Contents  of  Packaged  Goods".  The 
National  Institute  of  Standards  and 
Technology  (NIST)  has  a  statutory 
responsibility  for  "cooperation  with  the 
states  in  securing  uniformity  of  weights  and 
measures  laws  and  methods  of  inspection. 

5.  A  requirement  of  zero  retained  water 
imless  the  water  retention  is  unavoidable  in 
processes  necessary  to  meet  food  safety 
requirements,  e.g.,  to  reduce  pathogens,  with 
product  labeling  to  indicate  the  presence  of 
retained  moisture,  where  applicable.  FSIS 
recommended  this  option  because  it 
prioritizes  food  safety  above  retained  water. 
It  also  includes  the  provision  of  labeling  the 
retained  water  to  help  consimiers  decide 
amongst  alternative  packages  with  different 
levels  of  retained  water  and  prices. 

FSIS  chose  the  last  alternative.  The 
selected  option  does  not  allow  retained 
water  in  an  affected  product  imless  it  is 
an  unavoidable  consequence  of  the 
process  or  processes  used  to  meet 
applicable  food  s^ety  requirements.  By 
"unavoidable  consequence"  the  Agency 
means  an  unavoidable  and  irreducible 
side  effect.  Under  this  option,  inspected 
establishments,  associations,  or  other 
groups,  using  acceptable  protocols  must 
establish  levels  of  imavoidable  retained 
water.  Also,  the  maximum  amount  of 
retained  water  that  can  be  present  must 
be  stated  on  the  product  label.  FSIS  has 
found  that  this  option  is  likely  to 
provide  greater  benefits  than  other 
options  because  it  is  more  flexible  and 
likely  to  prove  less  costly  than  some  of 
the  proposed  alternatives.  A  food  safety 
requirement  can  be  a  regulatory 


prescription,  such  as  the  temperature  to 
which  a  product  must  be  chilled  and 
held.  It  can  also  be  a  preventive  measure 
taken  at  a  CCP  or  a  critical  limit  in  the 
establishment's  HACCP  plan.  For 
example,  the  proposed  rule  might 
increase  human  handling  for 
transferring  products  from  the  chillers 
to  the  freezer,  thereby  increasing  cross 
contamination.  A  critical  control  point 
at  such  handling  could  reduce,  if  not 
eliminate,  cross  contamination.  Given  a 
food  safety  requirement,  an 
establishment  must  choose  a  method  for 
satisfying  the  requirement. 

The  method  selected  for  meeting  food 
safety  requirements  may  have 
unintended  consequences  that  cannot 
be  eliminated.  A  consequence  of  an 
antimicrobial  treatment  of  carcasses  or  a 
carcass  chilling  method  may  be  an 
increase  in  the  water  content  of 
carcasses  and  parts.  FSIS  is  requiring 
that  the  amount  of  water  that  might  be 
retained  in  carcasses  and  parts  as  a 
result  of  using  such  an  anti-microbial  or 
chilling  method  be  an  unavoidable  and 
irreducible  effect  of  using  that  method. 

To  be  applicable  to  the  raw  products 
of  an  inspected  establishment,  a  non- 
zero retained-water  limit  would  have  to 
be  based  on  supporting  data  collected  in 
accordance  wiUi  a  written  protocol  that 
has  been  subject  to  review  by  FSIS.  This 
final  rule  will  allow  an  individual 
establishment  or  industry  trade 
association  or  other  group  using  the 
same  or  similar  processing  techniques  to 
develop  a  protocol  and  cany  out  data- 
generating  studies  according  to  the 
protocol.  Depending  on  the  design  of 
the  protocol,  the  data  gathered  could 
justify  water-retention  limits  for  a  single 
establishment,  a  group  of  establishments 
with  similar  equipment  processing 
similar  classes  of  raw  product,  or  all 
such  establishments  in  an  industry.  To 
establish  a  non-zero  retained  water 
limit,  an  inspected  establishment, 
industry  trade  association,  or  other 
group  would  have  to  generate  the 
necessary  supporting  data.  The  labels  of 
products  would  have  to  state  the 
presence  of  retained  water  in  the 
products. 

Cost  Estimates 

The  analysis  estimates  a  range  of  costs 
the  poultry  industry  v^ll  incur  to  meet 
this  new  regulatory  requirement.  If 
establishments  are  able  to  demonstrate 
that  current  levels  of  retained  water  are 
unavoidable  in  achieving  applicable 
food  safety  standards,  establishments 
will  not  incur  additional  costs  for 
reducing  retained  water.  These 
establishments  would  only  incur  costs 
for  establishing  limits  and  costs  for 
labeling  the  product.  The  costs  of 
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establishing  limits  for  the  poultry 
industry  are  estimated  to  be  $1.5  million 
(in  1998  dollars).  This  estimate  is  based 
on  each  establishment  conducting  its 
own  tests.  The  cost  should  be  lower  if 
associations  or  other  groups  establish 
limits  for  different  types  of  chiller 
systems.  Labeling  costs  are  estimated  to 
be  $18.4  miUion  (in  1998  dollars)  if  all 
raw,  single-ingredient  poultry  continues 
to  retain  water. 

To  the  extent  that  establishments 
cannot  demonstrate  that  current 
retained  water  levels  are  luiavoidable  in 
achieving  applicable  food  safety 
standards,  significant  costs  could  be 
inciured  as  establishments  modify 
processes  to  minimize  retained  water 
levels.  FSIS  estimates  that  the  average 
retained  water  for  chicken,  as  a 
percentage  of  net  weight  is  currently  in 
the  5.0  to  6.5  percent  range.  The 
corresponding  level  for  turkey  is  4.0  to 
4.5  percent.  Reducing  retained  water 
could  entail  a  wide  range  of  process 
modifications,  depending  on  the  type  of 
chilling  equipment  currently  used  and 
amount  of  retained  water  that  would 
have  to  be  removed.  FSIS  estimates  that, 
if  extensive  modifications  to  chilling 
systems  were  needed  throughout  the 
industry,  the  fixed  costs  associated  with 
removing  a  substantial  portion  of  the 
existing  retained  water  could  nm  to 
well  over  $100  million.  The  substantial 
portion  was  defined  in  the  PRIA,  viz., 
that  it  would  take  12  hours  to  drain 
substantial  portion  of  the  retained  water 
in  chickens.  The  12 -hour  drain  would 
reduce  the  existing  level  range  from  5- 
6.5  percent,  by  4  to  5  percentage  points, 
i.e.,  to  1-1.5  percentage  range,  or  by 
about  80  percent.  The  fixed  costs 
estimates  of  these  extensive 
modifications  were  taken  from  USDA/ 
ERS  study,  discussed  in  the  PRIA,  and 
are  siunmarized  below. 

The  drip-dry  process  for  chicken 
requires  production  workers  to  remove 
chickens  from  a  production  line,  place 
the  chickens  in  vats,  place  the  vats  in  a 
cool  room  for  12  hours,  and  return  the 
chickens  to  the  poultry  line.  Besides 
labor,  this  process  requires  cooling 
space,  stainless  steel  vats  that  hold  up 
to  500  chickens,  and  a  forklift  to  transfer 
chickens  from  a  production  line  to  a 
storage  room  and  then  back  to  the  line 
after  the  drip-dry  process  is  complete. 

To  extend  draining  or  dripping  time, 
many  establishments  would  have  to  add 
refrigerated  facilities,  purchase  vats  for 
storing  birds  being  drained,  hire 
additional  personnel,  and  purchase 
additional  stock  handling  equipment. 
There  wmild  be  inventory  costs  due  to 
holding  birds  off  the  market  for  a  longer 
time  before  shipment.  Holding  birds  at 
inspected  establishments  would  also 


reduce  the  corresponding  retail  shelf 
life. 

The  ERS  staff  developed  some  cost 
estimates  for  holding  poultry  based  on 
the  following  industry  input: 

1.  One  common  method  of  draining 
uses  stainless  steel  vats  at  a  cost  of 
$1,000  each. 

2.  Vats  hold  approximately  500 
chickens  or  100  turkeys. 

3.  Cooler  space  costs  $125  per  square 
foot. 

4.  Vats  can  be  stacked  two  high. 

5.  Stacked  vats  with  aisles  require  12 
square  feet  of  space  per  vat. 

6.  Forklifts  to  move  vats  cost  $24,000 
each. 

The  Daily  Moisture  Records 
sometimes  include  a  record  of  the 
additional  drain  time  required.  The  time 
varies  with  the  initial  water  level,  the 
drain  configiiration  and  the  location  of 
the  excess  water,  i.e.,  under  skin  versus 
between  muscle  tissues  or  within 
muscle  tissues.  Based  on  the  violations 
data,  it  was  determined  that  a  12-hour 
drain  would  be  the  minimum  time 
required  to  remove  most  of  the  retained 
water  from  chickens. 

Most  of  the  drain  time  for  turkeys 
ranged  from  Vz  to  1  hour  on  an  "hour 
per  percentage  reduction"  basis.  All  of 
the  tiu'key  violations  noted  were  less 
than  1  percent  above  the  existing  limit 
whereas  some  of  the  chickens  started  at 
water  levels  4  to  5  percentage  points 
above  the  existing  limits. 

To  drain  chickens  for  12  hours  is 
equivalent  to  saying  the  industry  would 
need  to  add  extra  capacity  to  drain  half 
a  day's  production,  since  most  chicken 
is  processed  in  establishments  running 
two  shifts. 

Since  average  chicken  production  is 
29.5  million  birds  per  day  (assuming  a 
260-day  work  year),  half  a  day's 
production  is  14.75  million  bfrds.  Using 
the  above  factors,  this  would  require 
29,510  vats  at  $29.5  million;  354.12 
square  feet  of  cooler  space  at  $44.3 
million'  and  $4.8  million  of  forkUfts 
assuming  the  largest  200  chicken 
establishments  would  each  require  an 
additional  forklift.  In  this  12-hour  case, 
the  total  fixed  costs  would  be  $78.6 
million  ($29.5  +  44.3  +  4.8). 

In  addition,  half  a  day's  turkey 
production  at  557,000  birds  requiring 
5,570  vats  would  cost  $5.57  million  and 
cooler  space  would  cost  $8.36  million. 
Assuming  that  the  largest  70  txu'key 
establishments  would  require  an 
additional  forklift  at  a  cost  of  $1.68 
million,  the  total  fixed  costs  for  draining 
all  tiu-keys  for  12  hours  would  be  $15.61 
million  ($5.57  +  8.36  +  1.68). 

In  short,  the  total  fixed  costs  for  a  12- 
hour  draining  of  chickens  and  turkeys 
would  be  $94.2  million  ($$78.6  + 


$15.61).  Since  these  costs  were 
estimated  in  1997,  updating  them  with 
to  the  year  2000  woiild  amoimt  to  about 
$100  million. 

Variable  costs  of  holding  poultry  to 
drain  would  include  increased  labor 
costs,  higher  utility  costs,  increased 
overheads,  and  the  cost  of  carrying 
additional  inventory.  Holding  half  a 
day's  production  is  equivalent  to 
continually  storing  a  wholesale  value  of 
$37  million  poultry  ($19.2  billion 
divided  by  520  shifts/year).  At  a  5 
percent  interest  rate^the  annual  cost  of 
draining  poultry  for  12  hours  would  be 
$1.85  ndlhon. 

It  would  he  conservative  to  assume  a 
minimum  average  of  one  additional 
employee  per  establishment.  Since  thwe 
are  300  establishments,  the  cost  at 
$21,500  per  employee  per  year  would 
result  in  an  annual  labor  cost  of  $6.4 
million  ($21,500  x  300).  The  total 
variable  costs  of  $8.25  million  ($1.85  + 
$6.4)  would  increase  to  about  $10 
million  in  the  year  2000  when  updated 
by  an  increase  in  Employment  Cost 
Index. 

To  siun  up,  the  first  year  costs  of 
draining  poultry  would  amount  to  $110 
million  ($100  m  +  $10  m).  These  are  the 
costs  of  reducing  retained  water  in  the 
range  of  1-1 V2  percent.  Since  the 
retained  water  is  not  reduced  to  zero, 
these  are  merely  the  lower  bounds.  The 
upper  bound  costs  would  be  the  costs  of 
reducing  retained  water  to  zero  percent. 

However,  if  extensive  modifications 
were  not  needed,  the  industry  would 
only  incur  the  costs  of  establishing 
retained  water  limits  and  meeting  the 
labeling  requirements  of  the  final  rule. 

Benefits  of  Final  Rule 

Because  of  longstanding  industry 
petitions  and  the  decision  in  the  Kenney 
case,  FSIS  has  had  to  develop  new 
regulatory  requirements  to  carry  out  its 
responsibilities  for  protecting  the  public 
from  economic  adulteration.  Prevention 
of  economic  adulteration  is  a  consumer 
benefit.  Consiuners  also  will  benefit 
frtim  the  additional  information  on 
retained  water  that  will  be  provided  as 
a  result  of  the  labeling  requirement.  The 
information  on  retained  water  should 
contribute  to  a  sounder  basis  for 
purchasing  decisions.  Consiuners  are 
currentiy  not  being  informed  about  the 
amount  of  retained  water.  Consiuners 
will  benefit  from  having  improved 
knowledge  of  product  quantity  in  terms 
of  meat  or  poultry  meat  content. 

The  final  rule  will  provide  the  meat 
industry  with  additional  flexibility  for 
meeting  the  pathogen  reduction 
performance  standards.  Meat  processors 
will  be  able  to  use  pathogen  reduction 
techniques  without  having  to  be 
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concerned  about  meeting  the  existing 
zero  retained  water  requirement.  Of 
course,  if  their  single-ingredient  raw 
products  retain  water,  the  products  will 
have  to  be  labeled  to  indicate  how  much 
water  may  be  retained. 

This  final  rule  also  will  provide 
affected  establishments  with  increased 
flexibility  to  choose  the  most 
appropriate  means  for  implementing 
HACCP  plans  for  protecting  the  safety  or 
raw  product  while  minimizing  the 
potential  for  economic  adulteration.  By 
removing  certain  command-and-control 
requirements  and  providing  increased 
flexibility  for  HACCP  implementation, 
this  final  rule  may  reduce  the  costs  of 
HACCP  implementation. 

As  discussed  in  the  preamble,  this 
final  rule  eliminates  many 
requirements,  including  the  following: 

1 .  The  requirement  that  poultry 
establishments  provide  FSIS  with  a 
description  of  all  chilling  £uid  freezing 
procedures. 

2.  The  requirement  that  poultry 
establishments  notify  FSIS  before  any 
changes  in  chilling  procedures  are 
implemented  and  provide  FSIS  with  test 
results  demonstrating  the  effectiveness 
of  the  changes. 

3.  The  requirements  that  meat 
carcasses  cannot  show  any  weight  gain 
resulting  from  the  use  of  carcass  spray 
systems. 

4.  Elimination  of  minimiun  water 
intake  requirements  for  immersion 
chillers. 

Finally,  the  rule  will  also  provide  all 
affected  establishments  with  the 
flexibility  and  market  incentives  to 
implement  new  procedures  for  meeting 
patiiogen  reduction  performance 
standaurds.  In  addition,  by  replacing 
command-and-control  requirements 
with  HACCP-consistent  performance 
standards,  the  final  rule  will  eliminate 
some  recordkeeping  and  reporting 
burdens,  provide  for  increased 
flexibility,  and  reduce  the  costs  of 
HACCP  implementation. 

Impact  on  Small  Entities 

The  final  rule  should  not  have  a 
significant  impact  on  a  large  number  of 
small  businesses.  Almost  half  of  all 
federally  inspected  poultry  slaughter 
establishments  are  large  business 
entities,  based  on  the  Small  Business 
Administration  size  criterion  of  more 
than  500  employees. 

These  estaolishments,  and  indeed 
most  poultry  establishments,  use 
immersion  chilling  to  meet  the  existing 
chilling  requirements  for  poultry,  e.g.,  9 
CFR  381.66(b)(2)  requires  that  poultry 
carcasses  imder  4  pounds  must  be 
chilled  to  40  °F  within  4  hours 
following  evisceration.  It  follows  that, 


for  most  poultry  establishments,  the 
unavoidable  retained  water  amount  is 
the  minimiun  level  that  can  be  reached 
with  existing  immersion  chiller 
equipment  while  still  meeting  the 
chilling  requirement.  FSIS  recognizes 
that  this  minimum  must  be  established 
within  practical  limits  for  operating 
parameters  such  as  drip  time  and  chiller 
water  temperature.  The  industry  already 
has  information  concerning  the  chiller 
variable  settings  that  minimize  water 
retention.  Therefore,  the  poultry 
industry  can  establish  water  retention 
limits  for  various  chiller  systems  with 
minimal  costs.  FSIS  also  recognizes  the 
possibility  that  some  poultry 
establishments  may  have  to  use  anti- 
microbial interventions  that  result  in 
higher  levels  of  retained  water  to  meet 
the  Salmonella  standards  than  they  do 
to  meet  the  existing  chilling 
requirements. 

Fifty  to  60  poultry  slaughter 
establishments  process  under  a  million 
birds  annually.  Many  of  these  smaller 
operations  do  not  use  continuous 
immersion  chillers.  They  use  ice  or 
slush  to  meet  the  existing  chilling 
requirements.  Few,  if  any,  would  have 
to  reduce  the  current  level  of  retained 
water.  The  establishments  most  affected 
by  this  final  rule  are  the  firms  operating 
immersion  chillers  in  a  manner  that 
targets  the  maximum  allowable  retained 
water. 

This  final  rule  should  not  have  a 
significant  impact  on  the  meat  industry 
because  that  industry  is  already 
achieving  zero-percent  retained  water. 
This  final  rule,  however,  provides  an 
alternative  for  establishments  that  are 
having  or  will  have  trouble  meeting  the 
Salmonella  performance  standards. 
These  establishments  could  use  a  full 
range  of  anti-microbial  rinses  or  hot- 
water  rinses  without  having  to  worry 
about  meeting  a  zero-percent  retained- 
water  limit.  If  they  can  demonstrate  that 
they  need  a  non-zero  limit  to  meet  the 
Salmonella  standards,  they  can  use  the 
flexibility  provided  by  the  final  rule  and 
establish  a  new  water  limit  as  long  as 
they  state  the  maximum  percentage  of 
water  absorbed  and  retained  on  product 
labels.  Of  the  meat  products  affected  by 
this  final  rule,  edible  organs  prepared  in 
slaughtering  plants  are  most  likely  to 
retain  water.  Of  the  1,200 
establishments  that  prepare  these 
products,  about  85  percent  are  small. 
Most  of  these  establishments  will  have 
to  label  their  products  to  indicate  the 
maximum  retained-water  percentage  in 
the  products. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 


Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  meat  and  meat  products  or 
poultry  products  that  are  in  addition  to, 
or  different  than,  those  imposed  under 
the  FMIA  and  PPIA.  States  and  local 
jurisdictions  may,  however,  exercise 
concurrent  jurisdiction  over  meat  and 
poultry  products  that  are  outside  offlcial 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  also  may 
exercise  concurrent  jurisdiction,  for  the 
same  purpose,  over  imported  meat  and 
poultry  products  that  are  not  at  an 
official  establishment  after  the  entry  of 
such  imported  articles  into  the  United 
States. 

This  final  rule  is  not  intended  to  have 
retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  final 
rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  FMIA  or 
PPIA. 

Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629;  February  16,  1994), 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations,"  FSIS  has 
considered  potential  impacts  of  this 
final  rule  on  environmental  and  health 
conditions  in  low-income  and  minority 
communities. 

This  final  rule  will  provide  new, 
uniform  regulations  limiting  the  amount 
of  water  retained  by  raw,  single- 
ingredient,  meat  and  poultry  products 
as  a  result  of  post-evisceration 
processing,  such  as  carcass  chilling, 
considered  necessary  to  minimize 
pathogen  growth  on  the  products.  As 
explained  in  the  economic  impact 
analysis,  the  regulations  should 
generally  benefit  consumers  of  meat, 
meat  products,  and  poultry  products. 
The  regulations  will  not  require  or 
compel  meat  or  poultry  establishments 
to  relocate  or  alter  their  operations  in 
ways  that  could  adversely  affect  the 
public  health  or  environment  in  low- 
income  and  minority  communities. 
Further,  this  final  nile  will  not  exclude 
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any  persons  or  populations  from 
participation  in  FSIS  programs,  deny 
any  persons  or  populations  the  benefits 
of  FSIS  programs,  or  subject  any  persons 
or  populations  to  discrimination 
because  of  their  race,  color,  or  national 
origin. 

FSIS  estimates  that  as  many  as  4 
percent  of  meat  and  poultry 
establishments  under  Federal  and  State 
inspection  are  owned  by  women  or 
members  of  non-white  minority  groups. 
Therefore,  of  the  establishments  affected 
by  this  nile,  as  many  as  4  percent  of  the 
establishments  may  be  under  female  or 
minority  ownership.  FSIS  has  no  reason 
for  supposing,  however,  that  the  effects 
of  this  rule,  whether  adverse  or 
beneficial,  on  such  establishments 
woiild  be  disproportionate. 

Additional  Public  Notification 

Public  awareness  of  all  stages  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  final  rule,  FSIS  will  annoimce  it 
and  provide  copies  of  this  Federal 
Register  publication  of  this  final  rule  in 
the  weekly  FSIS  Constituent  Update. 
The  FSIS  Constituent  Update  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
"http://www.fsis.usda.gov".  The  update 
is  used  to  provide  information  regarding 
FSIS  poUcies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  the  Agency's 
constituents/stakeholders.  The 
constituent  fax  list  consists  of  industry, 
trade,  and  farm  groups,  consvmier 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  who  have 
requested  to  be  included.  Through  these 
various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  readers  of  this 
dociiment  may  fax  their  requests  to  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-5704. 

Paperwork  Requirements 

Title:  Retained  Water  in  Raw  Meat 
and  Poultry  Products;  Poultry  Chilling 

Type  of  Collection:  Labels  and 
labeling  records;  data  or  information 
supporting  labeling  statements. 

Abstract:  Slaughtering  establishihents 
would  have  to  have  data  to  support 
percent-absorbed-water  statements  on 
product  labels  and  to  demonstrate  that 


the  amount  of  absorbed  water  in  the 
product  is  unavoidable  imder  the 
establishments'  HACCP  plans.  The  data 
would  have  to  have  been  collected 
imder  written  protocols. 

This  final  rule  will  require  an 
estimated  210,000  hours  to  develop  the 
data  to  support  retained  water  levels 
above  zero.  All  300  federally  inspected 
poultry  establishments  will  need  to 
conduct  studies  to  establish  minimiim 
retained  water  levels.  The  FRIA 
assvuned  that  the  average  establishment 
would  conduct  studies  for  two  product 
categories.  The  FRIA  assumed  that  a 
reasonable  study  would  examine  10 
alternative  chiller  settings  with  four  50- 
bird  water  tests  conducted  for  each 
setting.  Each  test  would  require  2.5 
hoiu«.  Thus,  it  would  take  an  estimated 
200  hours  for  each  of  300  poultry 
establishments,  or  more  than  30,000 
hours. 

The  FRIA  assumed  that  at  most  500 
meat  estabUshments  need  to  develop 
non-zero  water  levels  to  meet  the 
existing  pathogen-reduction 
performance  standards.  With  larger 
carcasses,  the  recording  time  is  doubled 
to  200  hours  per  establishment.  These 
500  meat  establishments  would  also 
require  100  hours  to  collect  microbial 
samples.  Thus,  the  information 
collection  would  be  300  hours  for  each 
of  500  establishments,  or  150,000  hours. 

All  800  establishments  with  non-zero 
levels  would  also  have  to  develop  new, 
generically  approved  labels. 

Estimate  of  Burden:  Protocols  for 
determining  minimum  feasible  water 
retention  in  product  classes  (3,000 
hours);  data  supporting  absorbed-water 
label  statements  or  the  lack  thereof 
(210,000  hours).  Changes  to  product 
labels  would  be  generically  approved 
and,  therefore,  establishments  would 
not  incur  a  burden  from  label 
submission. 

Respondents:  Meat  and  poultry 
product  establishments  or  trade 
associations. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  213,000  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist.  Food 
Safety  and  Inspection  Service,  USDA, 
112  Annex,  300  12th  SW.,  Washington 
DC  20250. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iiiformation  will 
have  practical  utility;  (b)  the  accuracy  of 


the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Specifically,  FSIS  is  interested  in 
comments  regarding  the  label, 
requirements.  Some  commenters 
exfjressed  concern  about  the  usefulness, 
or  "practical  utihty,"  of  the  information 
on  the  TnayimiiTn  percentage  of  retained 
water  that  must  be  disclosed  on  the 
label.  FSIS  welcomes  any  information 
and  data  to  support  this  requirement  or 
that  presents  alternatives.  FSIS  will 
fully  address  any  comments  in  its 
information  collection  request  that  it 
will  submit  to  the  Office  of  Management 
Budget  60  days  after  publication  of  this 
rule. 

Comments  may  be  sent  to  Lee 
Puricelli,  see  address  above,  and  the 
Desk  Officer  for  Agricultoire,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington  DC  20253. 

Comments  are  requested  by  March  12, 
2001.  To  be  most  effective,  comments 
should  be  sent  to  OMB  within  30  days 
of  the  publication  date. 

List  of  Subjects 

9  CFR  Part  381 

Food  labeling,  Poultry  and  poultry 
products. 

9  CFR  Part  441 

Consumer  protection  standards,  Meat 
and  meat  products.  Poultry  products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR 
Chapter  HI,  as  follows: 

PART  381-4>OULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.18,  2.53. 

2.  Paragraph  (b)  of  §  381.1  is  amended 
by  revising  the  definition  of  Ready-to- 
cook  poultry  to  read  as  follows: 

$381.1    Definitions. 

***** 

(b)*  *  * 

(44)  Ready-to-cook  poultry.  "Ready- 
to-cook  poultry"  means  any  slaughtered 
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poultry  free  frt>m  protruding  pinfeathers 
and  vestigial  feathers  (hair  or  down), 
from  which  the  head,  feet,  crop,  oil 
gland,  trachea,  esophagus,  entrails,  and 
lungs  have  been  removed,  and  fit>m 
which  the  mature  reproductive  organs 
and  kidneys  may  have  been  removed, 
and  with  or  without  the  giblets,  and 
which  is  suitable  for  cooking  vtrithout 
need  of  further  processing.  Ready-to- 
cook  poultry  also  means  any  cut-up  or 
disjointed  portion  of  poultry  or  other 
parts  of  poultry,  such  as  reproductive 
organs,  head,  or  feet  that  are  suitable  for 
cooking  without  need  of  further 
processing. 
***** 

3.  Section  381.65  is  revised  to  read  as 
follows: 

$381.65    Operations  and  procedures, 
generally. 

(a)  Operations  and  procedures 
involving  the  processing,  other 
handling,  or  storing  of  any  poultry 
product  must  be  strictly  in  accord  with 
clean  and  sanitary  practices  and  must  be 
conducted  in  a  manner  that  will  result 
in  sanitary  processing,  proper 
inspection,  and  the  production  of 
poultry  and  poultry  products  that  are 
not  adulterated. 

(b)  Poultry  must  be  slaughtered  in 
accordance  with  good  commercial 
practices  in  a  manner  that  will  result  in 
thorough  bleeding  of  the  carcasses  and 
ensure  that  breathing  has  stopped  prior 
to  scalding.  Blood  from  the  killing 
operation  must  be  confined  to  a 
relatively  small  area. 

(c)  When  thawing  frozen  ready-to- 
cook  poultry  in  water,  the  establishment 
must  use  methods  that  prevent 
adulteration  of,  or  net  weight  gain  by, 
the  poultry. 

(d)  The  water  used  in  washing  the 
poultry  must  be  permitted  to  drain 
freely  from  the  body  cavity. 

(e)  Detached  ova  may  be  collected  for 
himian  food  and  handled  only  in 
accordance  with  9  CFR  590.440  and 
may  leave  the  establishment  only  to  be 
moved  to  an  official  egg  product 
processing  plant  for  processing.  Ova 
from  condemned  carcasses  must  be 
condemned  and  treated  as  required  in 
§381.95. 

4.  Section  381.66  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  and 
removing  paragraph  (f)(6),  to  read  as 
follows: 

$381.66    Temperatures  and  chilling  and 
freezing  procedures. 

(a)  General.  Temperatures  and 
procedures  that  are  necessary  for 
chilling  and  freezing  ready-to-cook 
poultry,  including  cdl  edible  portions 
thereof,  must  be  in  accordance  with 


operating  procedures  that  ensure  the 
prompt  removal  of  the  animal  heat, 
preserve  the  condition  and 
wholesomeness  of  the  poultry,  and 
assure  that  the  products  are  not 
adulterated. 
***** 

(c)  Ice  and  water  chilling.  (1)  Only  ice 
produced  from  potable  water  may  be 
used  for  ice  and  water  chilling.  The  ice 
must  be  handled  and  stored  in  a 
sanitary  manner. 

(2)(i)  Poultry  chilling  equipment  must 
be  operated  in  a  manner  consistent  with 
meeting  the  applicable  pathogen 
reduction  performance  standards  for 
raw  poultry  products  as  set  forth  in 
§  381.94  and  the  provisions  of  the 
establishment's  HACCP  plan. 

(ii)  Major  portions  of  poultry 
carcasses,  as  defined  in  §  381.170(b)(22), 
may  be  chilled  in  water  and  ice. 

(3)  Previously  chilled  poultry 
carcasses  and  major  portions  must  be 
maintained  constantly  at  40  °F  or  below 
until  removed  from  the  vats  or  tanks  for 
immediate  packaging.  Such  products 
may  be  removed  from  the  vats  or  tanks 
prior  to  being  cooled  to  40  °F  or  below, 
for  freezing  or  cooling  in  the  official 
establishment.  Such  products  must  not 
be  packed  until  after  they  have  been 
chilled  to  40  °F  or  below,  except  when 
the  packaging  will  be  followed 
immediately  by  fi^ezing  at  the  official 
establishment. 

(4)  Giblets  must  be  chilled  to  40  °F  or 
below  within  2  hours  from  the  time  they 
are  removed  from  the  inedible  viscera, 
except  that  when  they  are  cooled  with 
the  carcass,  the  requirements  of 
paragraph  (b)(2)  of  this  section  must 
apply.  Any  of  the  acceptable  methods  of 
chilling  the  poultry  carcass  may  be 
followed  in  cooling  giblets. 

(d)  Water  absorption  and  retention. 
(1)  Poultry  washing,  chilling,  and 
draining  practices  and  procedures  must 
be  such  as  will  minimize  water 
absorption  and  retention  at  time  of 
packaging. 

(2)  The  establishment  must  provide 
scales,  weights,  identification  devices, 
and  other  supplies  necessary  to  conduct 
water  tests. 
***** 

(f)*  *   * 

(6)  [Removed] 

5.  A  new  Part  441  is  added  to 
subchapter  E  to  read  as  follows: 

PART  441 -CONSUMER  PROTECTION 
STANDARDS:  RAW  PRODUCTS 

Authority:  21  U.S.C.  451-470,  601-695;  7 
U.S.C.  450,  1901-1906;  7  CFR  2.18,  2.53. 


$441.10    Retained  water. 

(a)  Raw  livestock  and  poultry 
carcasses  and  parts  will  not  be 
permitted  to  retain  water  resulting  fixim 
post-evisceration  processing  unless  the 
establishment  preparing  those  carcasses 
and  parts  demonstrates  to  FSIS,  with 
data  collected  in  accordance  with  a 
written  protocol,  that  any  water  retained 
in  the  carcasses  or  parts  is  an 
unavoidable  consequence  of  the  process 
used  to  meet  applicable  food  safety 
requirements. 

id)  Raw  livestock  and  poultry 
carcasses  and  parts  that  retain  water 
from  post-evisceration  processing  and 
that  are  sold,  transported,  offered  for 
sale  or  transportation,  or  received  for 
transportation,  in  commerce,  must  bear 
a  statement  on  the  label  in  prominent 
letters  and  contiguous  to  the  product 
name  or  elsewhere  on  the  principal 
display  panel  of  the  label  stating  the 
maxim\im  percentage  of  water  that  may 
be  retained  (e.g.,  "up  to  X%  retained 
water,"  "less  than  X%  retained  water," 
"up  to  X%  water  added  frcm 
processing").  The  percent  water 
statement  need  not  accompany  the 
product  name  on  other  parts'  of  the 
label.  Raw  livestock  and  poultry 
carcasses  and  parts  that  retain  no  water 
may  bear  a  statement  that  no  water  is 
retained. 

(c)(1)  An  establishment  subject  to 
paragraph  (a)  of  this  section  must 
maintain  on  file  and  available  to  FSIS 
its  written  data-collection  protocol.  The 
protocol  must  explain  how  data  will  be 
collected  and  used  to  demonstrate  the 
amount  of  retained  water  in  the  product 
covered  by  the  protocol  that  is  an 
unavoidable  consequence  of  the  process 
used  to  meet  specified  food  safety 
requirements. 

(2)  The  establishment  must  notify 
FSIS  as  soon  as  it  has  a  new  or  revised 
protocol  available  for  review  by  the 
Agency.  Within  30  days  alter  receipt  of 
this  notification,  FSIS  may  object  to  or 
require  the  establishment  to  make 
changes  in  the  protocol. 

(d)  Expected  elements  of  a  protocol 
for  gathering  water  retention  data: 

(1)  Purpose  statement.  The  primary 
purpose  of  the  protocol  should  be  to 
determine  the  amount  or  percentage  of 
water  absorption  and  retention  that  is 
unavoidable  using  a  particular  chilling 
system  while  achieving  the  regulatory 
pathogen  reduction  performance 
standard  for  Salmonella  as  set  forth  in 
the  PR/HACCP  regulations  (9  CFR 
310.25(b),  381.94(b))  and  the  time/ 
temperature  requirements  set  forth  in  9 
CFR  381.66.  Additional  purposes  that 
could  be  included  are  determining 
chilling  system  efficiency  and 
evaluating  product  quality. 
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(2)  Type  of  washing  and  chilling 
system  used  by  the  establishment.  Any 
post-evisceration  washing  or  chilling 

{>roc8sses  that  affect  water  retention 
evels  in  and  microbial  loads  on  raw 
products  should  be  described.  For 
poultry  establishments,  the  main  chiller 
types,  identified  by  the  mechanism  used 
to  transport  the  birds  through  the  chiller 
or  to  agitate  the  water  in  the  chiller,  are 
the  drag-through,  the  screw  type,  and 
the  rocker-arm  type. 

(3)  Configuration  and  any 
modifications  of  the  chiller  system 
components.  A  description  of  chillw- 
system  configurations  and  modifications 
should  be  provided.  The  description 
should  include  the  number  and  type  of 
chillers  in  a  series  and  arrangements  of 
chilling  system  components,  and  the 
nuimber  of  evisceration  lines  feeding 
into  a  chiller  system.  If  there  is  a  pre- 
chilling  step  in  the  process,  its  purpose 
and  the  type  of  equipment  used  should 
be  accurately  described.  Any 
mechanical  or  design  changes  made  to 
the  chilling  equipment  should  be 
described. 

(4)  Special  features  in  the  chilling 
process.  Any  special  features  in  the 
chilling  process,  such  as  antimicrobial 
treatments,  should  be  described.  Also, 
the  length  and  velocity  of  the  dripping 
line  should  be  describisd,  as  well  as  the 
total  time  allowed  for  dripping.  Any 
special  apparatus,  such  as  a  mechanism 
for  squeezing  excessive  water  firom 
chilled  birds,  should  be  explained. 

(5)  Description  of  variable  factors  in 
the  chilling  system.  The  protocol  should 
describe  variable  Actors  that  affect 
water  absorption  and  retention.  In 
poultry  processing,  such  factors  are 
typically  considered  to  be  the  time  in 
chiller  water,  the  water  temperature, 
and  agitation.  The  protocol  should 
consider  air  agitatirai,  where  applicable. 
Additional  factors  that  may  affact  water 
absorption  and  retention  are  scalding 
temperature  and  the  pressure  or  amoimt 
of  buffeting  applied  to  birds  by  feather 
removal  machinery,  and  the  resultant 
loosening  of  the  sldn.  Anothm  factor 
that  should  be  considered  is  the  method 
used  to  open  the  bird  for  evisceration. 

(6)  Standards  to  be  met  by  the  chilling 
system.  For  example,  the  rhilling  system 
may  be  designed  simply  to  achieve  a 
reduction  in  temperature  of  ready-to- 
cook  poultry  to  less  than  40  °F  within 
the  time  limit  specified  by  the 
regulations,  or  in  less  time.  As  to  the 


standard  for  pathogen  minimization,  the 
Salmonella  pathogen  reduction 
standards,  as  set  forth  in  the  PR/HACC3> 
final  rule,  have  been  suggested. 
Although  there  is  not  yet  an  applicable 
Salmonella  standard  for  turkeys, 
establishments  are  free  to  adopt 
practicable  criteria  for  use  in  gathering 
data  on  turkeys  under  the  protocols  here 
suggested.  Additional  microbiological 
targets,  such  as  E.  coli  or  Campylobacter 
levels,  or  reductions  in  numbers  of  other 
microorganisms,  may  also  be  used. 

(7)  Testing  methods  to  be  employed. 
The  protocol  should  detail  the  testing 
methods  to  be  used  both  for  measuring 
water  absorption  and  retention  and  for 
sampling  and  testing  product  for 
pathogen  reductions.  The  protocol 
should  call  for  water  retention  and 
pathogen  reduction  tests  at  various 
chilling  equipment  settings  and  rhilling 
time-and-temperature  combinatirais. 
The  method  to  be  used  in  calculating 
water  absorption  and  retention  shoiild 
be  reproducible  and  statistically 
verifiable.  With  respect  to  the  pathogen- 
reduction  aspect  of  the  testing,  FSIS 
recommoids  the  methods  used  fw  E. 
coli  and  Salmonella  testing  under  the 
PR/HACX3>  regulations.  The  number  of 
samples,  the  type  of  samples,  the 
sampling  time  period,  and  the  type  of 
testing  or  measiirement  should  be 
included  in  the  protocol. 

(8)  Reporting  of  data  and  evaluation 
of  results.  The  protocol  should  explain 
how  data  obtained  are  to  be  reported 
and  summarized.  The  criteria  fw 
evaluating  the  results  and  the  basis  for 
conclusions  to  be  drawn  should  be 
explained. 

(^  Conclusions.  The  {Ht)tocol  should 
provide  fcur  a  statement  of  what  the  data 
obtained  demonstrate  and  what 
conclusions  were  reached. 

Done  at  Washington,  DC:  January  3,  2001. 
Thoaias  J.  Billy. 

Administrator. 

Note:  Appendix  A  will  not  be  codified  in 
Tide  9  of  the  Code  of  Federal  Regulations. 

Appendix  A — Kfetliod  for  Determining 
Moisture  in  Meat  and  Meat  Froducts 
and  Pooltry  Products 

A.  Introduction 

Theory:  In  this  determination,  a  weighed 
sample  is  heated,  cooled,  and  then  re- 
weighed.  The  loss  in  weight  is  calculated  as 
moisture  content. 


B.  Equipment 

Apparatus: 

a.  Covered  aluminum  dish.  At  least  50  mm. 
diameter  and  not  greater  than  40  mm.  deep, 
containing  a  paddle. 

b.  Mechanical  convection  oven,  preferably 
one  equipped  with  a  booster  heater. 

c.  Food  chopper  with  plate  openings  5  Vb' 
(3  mm.),  or  Robot  Coupe  or  equivalent  food 
processor. 

C  [Reserved.] 

D.  [Reserved.] 

E.  Sample  Preparadon  Procedure  for  Fresh 
Meat  or  Poultry 

For  accurate  and  reliable  measurement,  the 
raw  meat  or  poultry  sample  should  be  finely 
groimd  to  a  homogeneous  consistency. 

F.  Analytical  Procedure 

a.  Accurately  weigh  sample  (representing 
approximately  2  g.  of  dry  material)  into  an 
aluminum  dish. 

i.  Weigh  the  sample  as  rapidly  as  possible 
to  minimize  loss  of  moisture. 

ii.  The  weight  of  the  pan  should  include 
the  paddle,  which  is  used  in  spreading  the 
sample  across  the  bottom  of  the  pan,  thereby 
presenting  a  greater  sample  surface  area, 
which  is  beneficial  to  moistiue  removal. 

iii.  If  the  sample  is  relatively  dry  when 
received,  a  small  quantity  of  distilled  water 
may  be  added  to  the  pan  only  after  the 
sample  weight  is  obtained.  This  quantity  of 
water  will  be  helpful  in  spreading  the  sample 
across  the  bottom  of  the  pan,  and  will 
introduce  no  error  since  it  will  be  evaporated 
when  the  sample  is  oven-dried. 

b.  Dry,  with  cover  removed,  for  16-18 
hours  at  100-102  °C,  or  for  4  hoius  at  125 
°C  in  mechanical  convection  oven. 

Do  not  overload  the  drying  oven  or  sample 
may  be  insufficiently  dried  and  give  low 
results.  Drying  time  will  start  when  the 
original  temperature  has  been  reached.  Use 
the  oven's  booster  heater,  if  the  oven  is  so 
equipped,  to  minimize  this  recovery  time. 

G.  Cakiriations 

1.  Procedure 


Percent  = 


100  (B-C) 


A  =  sample  weight 

B  =  wei^t  of  dish  -f  sample  before  drying 

C  =  weight  of  dish  ■«-  sample  after  drying 

Note:  If  laboratory  is  not  air-conditioned, 
and  humidity  is  high,  dishes  should  be 
desiccated  before  the  initial  and  final 
weighings. 

Reference:  Official  Methods  of  Analysis  of 
the  Association  of  Official  Analytical 
Chemists,  16th  Edition.  950.46. 
(PR  Doc.  01-460  Filed  1-4-01;  10:35  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.292B] 

Bilingual  Education:  FMd-toilttatMf 
naMarch  Program;  NoUca  inviting 
AppHeationa  for  New  Awarda  for  Flacal 
Year  (FY)  2001 

Note  to  AppUcantK  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and 
applicable  regulations  governing  this 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice  contains  all 
of  the  information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  program.  The  statutory 
authorization  for  this  program  is  contained  in 
section  7132  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (ESEA),  20 
U.S.C.  7452,  as  amended  by  the  Improving 
America's  Schools  Act  of  1994,  Public  Law 
103-382  (October  20,  1994). 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  for 
field-initiated  research  activities  related 
to  the  improvement  of  bilingual 
education  and  special  alternative 
instructional  programs  for  limited 
English  proficient  (LEP)  children  and 
youth. 

Eligible  Applicants:  Institutions  of 
higher  education,  nonprofit 
organizations.  State  educational 
agencies,  and  local  educational  agencies 
that  have  received  grants  under  subparts 
1  or  2  of  Part  A  of  title  VII  of  the  ESEA 
within  the  previous  five  years. 

Applications  Available:  January  9, 
2001 

Deadline  for  Transmittal  of 
Applications:  February  8,  2001. 

Deadline  for  Intergovernmental 
Review:  March  12,  2001. 

Available  Funds:  $1 ,000,000. 

Estimated  Range  of  Awards: 
$100,000-51 50,000. 

Estimated  Average  Per  Year: 
$115,000. 

Estimated  Number  of  Awards:  8. 

Note:  The  Administration  has  requested 
$1,000,000  for  new  awards  under  the  Field- 
Initiated  Research  program  in  FY2001.  The 
actual  level  of  funding,  if  any,  depends  upon 
final  congressional  action. 

Project  Period:  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  81.  82, 
85.  86,  97,  98,  and  99;  and,  (b)  The 
regulations  in  34  CFR  part  299,  General 
Provisions,  ESEA. 

Description  of  Program 

Ftmds  under  this  program  are 
available  to  carry  out  field-initiated 
research  conducted  by  ctirrent  or  recent 
recipients  of  grants  under  subparts  1  or 


2  who  have  received  those  grants  within 
the  previous  five  years.  Research  under 
this  program  may  provide  for 
longitudinal  studies  of  students  or 
teachers  in  bilingual  education, 
monitoring  the  education  of  those 
students  from  entry  in  bilingual 
education  through  secondary  school 
completion. 

Priorites 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  meet  the  following  invitational 
priorities.  However,  an  application  that 
meets  these  invitational  priorities  does 
not  receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)): 

Applications  that  propose  to  foctis  on 
research  that  leads  to  answering 
significant  questions  on  the  assessment 
of  academic  achievement  for  LEP 
students. 

Applications  that  propose  to  address 
the  following  question:  At  what  point 
along  the  language  proficiency 
continuum  does  testing  a  student  in  the 
second  language  in  the  content  areas 
yield  meaningful  and  valid  results? 

Applications  that  propose  to  study  the 
comprehensiveness,  alignmtwit,  and 
validity  of  state-wide  testing  and  data 
analysis  systems.  Information  related  to 
the  substance  of  this  invitational 
priority  can  be  found  at  the  LEP 
Students  and  High-Stakes  Assessment 
published  in  April,  2000,  available  at 
the  NCBE  website:  www.ncbe.gwu.edu 
and  also  in  the  report:  An  Ancuysis  of 
State  Policies  for  the  Inclusion  and 
Accommodation  of  English  Language 
Learners  in  State  Assessment  Programs. 
During  1998-1999,  available  at  the 
website  of  the  Center  for  Equity  and 
Excellence  in  Education  of  the  George 
Washington  University:  http:// 
ceee.gwu.edu. 

Note:  The  Secretary  is  particiilarly 
interested  in  applications  from  SEAs  that 
address  these  invitational  priorities. 

Note:  For  further  information  on 
assessment  issues,  see  "High  Stakes 
Assessment:  A  Research  Agenda  for  English 
Language  Learners",  which  is  available  from 
the  National  Clearinghouse  for  Bilingual 
Education,  telephone — l-flOO-321-6223  or 
website  at:  http://www.ncbe.gwu.edu. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  for  new  grants 
under  this  competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 


(a)  Need  for  the  project  (5  points).  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  extent  to  which  specific 
gaps  or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(b)  Significance  (10  points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 
project. 

(ii)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(iii)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement. 

(iv)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(c)  Quality  of  the  project  design  (50 
points).  (1)  The  Secretary  considers  the 
qtiality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  proposed 
project  is  based  upon  a  specific  research 
design,  and  the  quality  and 
appropriateness  of  that  design, 
including  the  scientific  rigor  of  the 
studies  involved. 

(iii)  The  extent  to  which  the  design  of 
the  proposed  project  includes  a 
thorough,  high-quality  review  of  the 
relevant  literature,  a  high-quality  plan 
for  project  implementation,  and  the  use 
of  appropriate  methodological  tools  to 
ensure  successful  achievement  of 
project  objectives. 

(iv)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(d)  Quality  of  project  personnel  (20 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 
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(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(e)  Adequacy  of  resources  (5  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(f)  Quality  of  the  management  plan 
(10  points).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

Intergovemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  order  12372 
(Intergovemmental  Review  of  Federal 
Programs)  and  the  regtilations  in  34  CFR 
part  79.  The  objective  of  the  Executive 
Order  is  to  foster  an  intergovemmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 


Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
imder  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
April  28,  1999  (64  FR  22963);  or  you 
may  view  the  latest  SPOG  list  on  the 
0MB  Web  site  at  the  following  address: 
http://www.whitehouse.gov/omb/grants. 

In  States  that  have  not  established  a 
process  or  chosen  a  progiam  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department.  Any  State  Process 
Recommendation  and  other  comments 
submitted  by  a  State  Single  Point  of 
Contact  and  any  comments  fr^m  State, 
areawide,  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the 
date  indicated  in  this  notice  to  the 
following  address:  The  Secretary,  E.O. 
12372— CFDA#  84.292B,  U.S. 
Department  of  Education.  Washington. 
D.C.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  tmtil 
4:30  p.m.  (EST)  on  the  date  indicated  in 
this  Notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Grants  involving  research  on  hiunan 
subjects  will  require  compliance  with 
the  Department's  Protection  of  Human 
Subjects  Regulations.  34  CFR  part  97. 
The  regulations  and  information  about 
the  regulations  can  be  found  at  http:// 
ocfo.ed/humansub.htm.  For  quick 
overview,  see  in  particular  "Information 
About  the  Requirements  at  the 
Application/Proposal  Stage  and  After 
Award." 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention  (CFDA  #84.2923), 
Washington,  DC  20202-4725  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(EST)  on  or  before  the  deadline  date  to: 


U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
(CFDA  #84.2928),  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  3  of  the  Application  for 
Federal  Education  Assistance  (ED  424)  the 
CFDA  number — and  suffix  letter,  if  any — of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  burden,  a  notice  to 
applicants  regarding  compliance  with 
section  427  of  the  General  Education 
Provisions  Act  (GEPA),  a  checklist  for 
applicants,  various  assurances, 
certifications,  and  required 
documentation: 

a.  Instructions  for  the  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden 
Statement. 

d.  Notice  to  All  Applicants. 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

h.  Eligibility  Certification. 

i.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 
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j.  Certifications  Regarding:  Lobbying; 
Debannent,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

k.  Certification  Regarding  Human 
Subject  Regulations  34  CFR  part  97. 
Grants  involving  research  on  human 
subjects  will  require  compliance  with 
the  Department's  Protection  of  Human 
Subjects  Regulations  (ED  424). 

1.  Certification  Regarding  Diebarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

(NOTE:  ED  80-0014  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

m.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  dociunent  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  Januaiy  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  Uie  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signat\u«. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  No  grant 
may  be  awarded  unless  a  completed 
application  has  been  received. 

For  Further  Information  Contact: 
Socorro  Lara,  U.S.  Department  of 
Education,  400  Maryland  Ave.,  SW., 
Room  5090,  Switzer  Building, 
Washington,  DC  20202-6510. 
Teleplione:  (202)  205-9730.  Individuals 
who  use  a  telecommiuiications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  doctmient,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 


http://ocfo.ed.gov/fedTeg.htm 
http://www.ea.gov/news.html 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  caU  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  dociunent 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7452. 
Dated:  January  3,  2001. 
Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

Estimated  Public  Reporting  Burden 
Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0547  (Exp. 
04/30/2002).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  145  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  A&irs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5086i,  Switzer 
Building,  Washington,  DC  20202-6510. 

Application  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  50  pages,  using  the 
following  standards:  (1)  A  page  is  8.5" 
X  11",  on  one  side  only  with  1"  margins 
at  the  top,  bottom,  and  both  sides.  (2) 
You  must  double  space  (no  more  than 
three  lines  per  vertical  inch)  all  text  in 
the  application  narrative,  including 


titles,  headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures  and  graphs. 
If  you  use  a  proportional  computer  font, 
you  may  not  use  a  font  smaller  than  a 
12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch.  The  page  Umit  does  not  apply  to 
the  Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 
If,  in  order  to  meet  the  page  limit,  you 
use  print  size,  spacing  or  margins 
smaller  than  the  standards  specified  in 
this  notice,  your  application  will  not  be 
considered  for  funding. 

Selection  Criteria 

The  narrative  should  address  fidly  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do  • 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead. 

Additional  Guidance 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  sections  in 
the  order  required. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signattu^  for  each  form 
requiring  the  signatiire  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1.  Application  for  Federal  Education 
Assistance  Form  (ED  424). 

2.  Eligibility  Certification. 

3.  Budget  Information  Form  (ED  Form 
524). 
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4.  Itemized  budget  for  each  year. 

5.  Certification  Regarding  Human 
Subject  Regulations  34  CFR  Part  97. 
Grants  involving  research  on  human 
subjects  will  require  compliance  with 
the  Department's  Protection  of  Human 
Subjects  Regulations  (ED  424). 

6.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 

7.  Certifications  Regarding  Lobbying, 
Debarment,  Suspension  and  Other 


Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 

8.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  Form  (ED  80-0014)  (if 
applicable). 

9.  Disclostire  of  Lobbying  Activities 
Form  (SF-LLL). 


10.  Form  on  General  Education 
Provisions  Act  (GEPA)  Requirement. 

11.  Table  of  Contents. 

12.  Application  narrative,  including 
abstract  (not  to  exceed  50  pages). 

13.  One  original  and  two  copies  of  the 
application  for  transmittal  to  the 
Education  Department's  Application 
Control  Center. 

BttJJNG  COOE  4000-01 -U 
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Application  for  Federal 
Education  Assistance 


%-^ 


Note:  If  available,  please  provide 
application  package  on  diskette 
and  specify  the  file  format 


U.S.  Department  of  Education 


Fonn  Approved 
OMBNo  IS7S-OI06 
Exp  06/3<V200I 


Applicant  Information 

I.  Name  and  Address 
Legal  Name: 


Organizalioiul  Unit 


Address: 


City 

2.  Applicant's  D-U-N-S  Number  |      |      j 

3.  Applicant's  T-l-N  I      I      I  - 1      I      I      I      I      I 


Stato 


County 


ZIPCode  +  4 


I      I      I      I      I      I 


J 


6.  Is  the  applicant  delinquent  on  any  Federal  debt? 
(If  "  Yes. "  attach  an  exptanation.) 


Yes 


No 


Title: 


4.  Catalog  of  Federal  Domestic  Assistance  «:  84.292B1  ^ 

5.  Project  Director: 

Address: 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)     | 


City 
Td.  #:  ( 


State 
.Fax#:( 


Zip  code  -•-  4 

) -_ 


E-Mail  Address: 


A -Stale 

H  -  Independent  School  Distria 

B-Counly 

1  -  Public  College  or  University 

C  -  Municipal 

J  -  Private.  Non-Profil  College  or  University 

0  -  Township 

K- Indian  Tribe 

E-lmeniME 

L  ■  Individual 

F  -  Intefmunicipal 

M  -  Private,  Profit-Making  Organization 

G  -  Special  OistricI 

N  -  Od>er  (Specify) 

8.  Novice  Applicant   Yes 


No 


Application  Information 

9.  Type  of  Submission: 

-PreApplication  -Application 

Coosuuction  Constniction 

Non-Construction       ^Non-Construction 

10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
Yes  (Date  made  available  to  the  Executive  Order  12372 

process  for  review):         I        I 

No   (If  "No.  "  check  appropriate  box  below.) 

Program  is  not  covered  by  E.O.  12372. 

Program  has  not  been  selected  by  State  for  review. 


12.  Are  any  research  activities  involving  human  subjects  planned  at 

any  time  during  the  proposed  project  period?  Yes No 

a.  If  "  Yes,"  Exemption(s)  # :  b.  Assurance  of  Compliance  # : 


on 


c.  IRB  approval  date: 


13.  Descriptive  Title  of  Applicant's  Project: 


.  Full  IRB  or 

.  Expedited  Review 


1 1.  Proposed  Project  Dates: 


/ 


/ 


Start  Date: 


EadDate: 


Estimated  Funding 


14a.  Federal 
b.  Applicant 
estate 

d.  Local 

e.  Other 
tProgram  Income 


.00 
.00 
.00 
•  00 
.00 
.00 


Anthorized  Representative  Information 

15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplicaiion/application  are  true 

and  correct.  The  document  has  been  duly  authorized  by  die  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded, 
a.  Typed  Name  of  Authorized  Representative 


b.  Title: 


e.  Tel.  #:  (  ) 

d.  E-Mail  Address: 


.  Fax  #:  ( 


r TOTAL 


.  00       e.  Signature  of  Authorized  ReprescnUtive 


ED  424  (rev  11/12/99) 


Date: 
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1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  Ae  primary  organizational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Naabcr.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D^U-N-S  Ntimber,  you  can  obtain  the 
number  by  calling  I  -800-333-OSOSor  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  littp://www.dnb.coai/dbii/abontdli/iatMaasJitai. 

3.  Tax  Idcatificatio'a  Number.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  DonMttkAMi>taacc(CFDA)Naaibcr.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  DcUaquency.  Check  "Yes"  if  the  applicant's  oigani- 
zation  is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novice  Applicant  Check  "Yet"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  lypcofSnbmitiion.  Self-explanatory. 

10.  Exccative  Order  12372.  Check  "Yet"  ifthe  application  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/20(X)).  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

11.  Propoied  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 

digit  year  (e.g.,  12/1 2/2(X)0). 

12.  Hamaa  Sabjects.  Check  "^es"  ju  "No".  If  research  activities  in- 
volving human  subjects  are  jmt  planned  at  any  tim*  during  the  pro- 
posed project  period,  check  "No."  The  remaiaiag  parts  of  item  12 
arc  tkea  aot  appUcabie. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 

are  planned  at  any  rimg  during  the  prnpnged  pmftgt  period,  either  «t 

die  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  iB  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  1 2a,  the  ex- 
emption numberts)  corresponduig  to  one  or  more  of  die  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropriate.  Provide  this  narrative  informatton  in  an  "Item 
12/Protection  of  Human  Subjects  AtUchment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

If  lome  or  all  of  the  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  12a  and  continue  with  the 
remaining  parts  of  item  1 2,  as  noted  below.  In  addition,  follow  the 
instructionsin  "Protectionof  Human  Subjects  in  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  six-point  narrative  in  an  "Item  12/Prolec- 


for   Kl)  424 


tion  of  Hnman  Snbjccts  Atuduncnt"  and  insert  thb  attachaacat 
immcdiateiy  feUewing  the  ED  424  face  page. 

If  the  applicant  organization  hat  an  approved  Mnltiple  Project 
AMorance  of  CompUaace  on  file  with  the  Grantt  Policy  and  Over- 
sight Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covert 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  12c.  This  date  nmst  be  no  eariier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  mutt 
inchide  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requiremenu  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  applicatioa, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  ^wcific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  12b  and  slcip  12c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  applicabon,  is  declanng  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  die  Assuranoe(i)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estiauted  Faadiag.  Amount  requested  or  to  be  contributed  during 
die  first  fiinding/budget  period  by  each  contributoc  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate fi||x  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  prog!  am  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  CertUicatioa.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authwization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  ftx  number  and  e-mail  addrest  of 
theauthorizedrepresentative.  Also,  in  item  ISe,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/ 1 2/2000)  in  die  date  signed  field. 


I  Paperwork 


Bnrdca  Statement 


) 


According  to  the  Paperwork  Reduction  Act  of  199S,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  numbet  The  valid  0MB  control 
number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 S  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  yon  have  any 
comments  concerning  the  accuracy  of  the  e*timate(t)  or  taggct- 
tions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC.  20202-465 1 .  If  yon  have  comments  or 
conecmt  regardiag  the  ttatnt  of  yonr  iadividnal  tnbmlttioa  of  thit 
form  write  directly  to:  Joyce  1.  Mays,  Application  Control  Centei; 
U.S.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633, Washington, DC.  20202-4725.  
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DUNS  Number  Instructions 


D-U-N-S  No.:  Please  provide  the  applicant's  D-U-N-S  Number.  You  can  obtain  your  D-U-N-S 
Number  at  no  charge  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S 
Number  Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL: 

http://www.dnb.coin/dbis/aboutdb/iiitlduns.htiii 

The  D-U-N-S  Number  is  a  unique  nine-digit  number  that  does  not  convey  any 
information  about  the  recipient.  A  built  in  check  digit  helps  assure  the  accuracy 
of  the  D-U-N-S  Number.  The  ninth  digit  of  each  number  is  the  check  digit  which 
is  mathematically  related  to  the  other  digits.  It  lets  computer  systems  determine  if 
a   D-U-N-S  Number  has  been  entered  correctly. 

Dun  &  Bradstreet,  a  global  information  services  provider,  has  assigned  D-U-N-S 
numbers  to  over  43  million  companies  worldwide. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation tliat  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  mailced  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (aU  research  activities 
are  exempt),  provide  sufficient  information  in  the  afH 
plication  to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  inforniation  in  an 
"Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation apphes  to  this  section  of  the  application,  be  suc- 
cinct Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  ''Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
P*8e- 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated nimiber,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
q)ecial  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  :^)propTiate,  describe  alternative  treatments 
and  procedures  diat  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  die  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  on  Research  Activities 
Involviag  Human  Subjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  die  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— ^Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Tide  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— ^b  it  a  hamaB  subject? 

The  legulatimis  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  ccmducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  infcnrnation."  (I)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  i  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  Ute  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate irrformation  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  wiA  the  itrformation).  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
chides  information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  pubUc  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  wiach  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  mote  of  die  following  six 
categories  of  exemptions  are  not  covered  by  ttie  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educati<nial 
practices,  such  as  (a)  research  (mj  regular  and  qjccial  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  die  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  managemem  methods. 

(2)  Research  involving  die  use  of  educational  tests  (cog- 
nitive, di^nostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observaticHi  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  die  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  die  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  diis  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  ofpitb- 


Uc  behavior  when  the  invesdgator(s)  do  not  participate  in 

the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  die  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  imder 
the  ^>plicable  law  or  jurisdiction  in  tx^ch  die  research  will 
be  conducted.] 

(3)  Research  involving  die  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  diat 
is  not  exempt  under  section  (2)  above,  if  die  human  sub- 
jects are  elected  or  appointed  public  ofiBcials  or  candidates 
for  public  ofBce;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  die  posonally  identifi- 
able infonnation  will  be  maintained  dirougboitt  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  ot  study  of  existing 
data,  documents,  reccMxls,  padiological  specimens,  or  diag- 
nostic specimens,  if  diese  sources  are  publicly  available  or 
if  die  information  is  recorded  by  die  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  direcUy  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  (Hojects  which  are  con- 
ducted by  or  subject  to  die  q>proval  of  dqMrtment  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluati(m  and  omsumer  accq>- 
tance  studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  ot  agricultiuid  chemical  or  environmental  contami- 
nant at  or  below  die  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  die  Food  Safety  and  Inspection  Service 
of  die  U.S  Department  of  Agriculture. 

Co^es  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  US.  Department  of  Educa- 
HoH,  Washington,  D.C.,  telephone:  (202)  703-8263,  and 
on  the  VS.  DqHUiment  of  Education  k  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gow 
humansub.htm. 
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BILINGUAL  EDUCATION: 
FIELD-INITIATED  RESEARCH 

PROGRAM 


ELIGIBILITY  CERTIFICATION 


Application  Information 


Name  of  Institution 


Address  (give  city,  county,  state,  zip  code) 


Type  of  Institution  (IHE.  NPO,  SEA.  LEA) 


Grant(s)  received  under  subpart  1  or  2  of  Title  VII  of  the  Elementary  and 
Secondary  Education  Act  (or  Part  A  of  Title  VII  of  ESEA,  as  in  effect  prior  to  its 
amendment  on  October  20,  1994): 

Grants  must  have  been  received  within  the  previous  five  years. 


Grant  number/PR  number 


Type  of  grant 


1784 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  IS  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20S03 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 

Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1 .  Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970 
(42  U.S.C.  §§4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  19  statutes 
or  regulations  specified  in  Appendix  A  of  OPM's  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C.F.R.'  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  olF  1964  (PL.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§1681-1683,  and  I68S-I686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 


the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  §794), 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42  U.S.C.  §§ 
6101-6107),  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (PL.  92- 
255),  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to  nondiscrinfination 
on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  §§  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U.S.C.  §§  290  dd- 
3  and  290  ee  3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §  3601  et  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  0)  the  requirements  of 
any  other  nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  III  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970  (P.L.  91-646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  all  interests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases. 

8.  Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  U.S.C.  §§1501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  use.  §§276a  to  276a-7),  the  Copeland  Act  (40 
use.  §276c  and  18  U.S.C.  §§874)  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  §§  327-333), 
regarding  labor  standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (P.L.  93-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1%9  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 
EO  1 1990;  (9)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of  project 
consistency  with  the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of  Federal  actions 
to  State  (Clear  Air)  Implementation  Plans  under  Section  1 76(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  §§7401 
et  seq.);  (g)  protection  of  underground  sources  of  drinking 
water  under  the  Safe  Drinking  Water  Act  of  1974,  as  amended, 
(PL.  93-523);  and  (h)  protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 


12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1%8  (16 
U.S.C.  §§1721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  w^th 
Section  106  of  the  National  Historic  Preservation  Act  of  1966, 
as  amended  (16  U.S.C.  §470),  EO  1 1593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  §§469a-l  et  seq  ). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance 

1 5.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et  seq  )  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 
award  of  assistance . 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  use.  §§4801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No.  A-133.  "Audits 
of  States,  Local  Governments,  and  Non-Profit  Organizations.* 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

APPLICANT  ORGANIZATION 

DATE  SUBMITTED 

Standard  Form  4248  (Rev.  7-97)  Back 
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PubKc  reporting  burden  for  this  collection  of  infomtation  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  1 7.5  hours  per  response,  including  the  time  reviewir>g  instructions,  searching 
existing  data  sources,  gathering  and  n>aintaining  the  data  needed,  arxi  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  ttiis  t>urden  estimate  or  any  oVner  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliar)ce  Division,  Washington,  D.C.  20202-4651;  arxJ  the 
Office  of  Management  arxl  Budget.  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 


INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  appNcabie  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aH^):  For  each  project 
year  for  whk:h  funding  is  requested,  show  the 
total  amount  requested  for  each  applicat)le 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  fuKJing  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12.  columns  (aHs):  Show  the  total  budget 
requesffbr  each  project  year  for  whkii  funding  is 
requested. 

Line  12,  column  (f):  Show  ttw  total  anKKint 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  ttiis  space 
blank. 

Section  B  -  Budget  Summarv 
Non-Federal  Funds 

If  you  are  required  to  provMe  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shouM  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Sections. 

Lines  1-11,  cokjmns  {a)-{e):  For  each  project 
year  for  whk^h  matching  funds  or  other 
contributions  are  provkled,  show  ttie  total 


conbibution  for  each  applicable  budget  category. 

Unes  1-11.  column  (0:  StK>w  the  multi-year  total 
for  each  budget  category.  If  norvFederal 
contributions  are  provkled  for  only  one  year, 
leave  this  cokimn  blank. 

Line  12,  columns  (aHo):  Show  the  total 
matching  or  other  contritHition  for  each  project 
year. 

Line  12,  cokjmn  (f):  Show  tt)e  total  amount  to  be 
contritHJted  for  an  years  of  the  multi-year  project. 
If  norvFederal  contritMJtions  are  provided  for  only 
or>e  year,  leave  tttis  space  blank. 

Section  C  -  CHher  Budget  Infomnation 

Pav  attention  to  aooicable  program  specific 

instmctions.  if  attached. 

1 .  ProvkJe  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  arKi  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisk)nal,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  tt>e 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  whk:h  the 
rate  is  applied,  and  tt>e  total  indirect  expense. 

3.  If  appKcat>le  to  this  program,  provkle  the  rate 
and  t>ase  on  which  fringe  benefits  are 
cak:ulated. 

4.  ProvkJe  other  explanations  or  comments  you 
deem  necessary. 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  ttie  certification  to  which  they  are  required  to  attest    Applicants 
should  also  review  the  instructions  for  certification  included  In  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,*  and  34  CFR  Part  85, 
'Government-wide  Debarment  arKJ  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Worltplace 
(Grants).*  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  wiH  be  placed  wt>en  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352,  THie  31  of  tfw  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  $100,000,  as  defined  at  34  CFR 
Part  82,  Sections  82.105  and  82.110,  the  applicant  certifies  that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  perBon  for  influencing 
or  attempting  to  influence  an  officer  or  ernployee  of  any  ager>cy,  a 
Memt>er  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  the  making 
of  any  Federal  grant  the'entering  into  of  any  cooperative 
agreement  and  the  extension,  continuation,  renewal,  amendrrient 
or  modification  of  any  Federal  grant  or  cooperative  agreement 

(b)  If  any  funds  other  than  Federal  appropriated  fur>ds  have  been 
paid  or  will  be  paid  to  any  person  for  Influencing  or  attempting  to 
Influence  an  officer  or  emptoyee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  emptoyee  of 
a  Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement  the  undersigned  sttall  complete  and 
submit  Standard  Form  •  LLL.  *Disdosura  Fonn  to  Report 
Lobbying,*  In  accordarKe  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  ttie  award  documents  for  all  sut>award$ 
at  all  tiers  (Including  subgrants,  contracts  under  grants  and 
cooperative  agreements,  and  sutxxHitracts)  and  that  all 
subredpients  shall  certify  and  disdose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  1 2549,  Debarment  and 
Suspensnn,  and  implemented  at  34  CFR  F*art  85,  for  prospective 
participants  in  primary  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.110- 

A  Ttie  applicant  certifies  that  It  and  its  principals: 

(a)'Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  Ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  dvil  judgement  rendered  against  ttiem 
for  commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  put>lic  (Federal, 
State,  or  local)  transaction  or  contract  under  a  public  transaction: 
vtolation  of  Feideral  or  State  antitrust  statutes  or  commission  of 
emtMZZlement,  theft  forgery,  br1t)ery,  falsification  or  destrijction  of 
records,  making  false  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indk:ted  for  or  otherwise  criminally  or  dvMy 
charged  by  a  governmental  entity  (Federal,  State,  or  tocal)  wHti 
commission  of  any  of  the  offenses  enumerated  in  paragraph  (2)(b) 
of  this  certificatton;  and 

(d)  Have  not  within  a  three-year  period  preceding  ttiis  application 
had  one  or  more  pubik:  transaction  (Federal,  State,  or  kx:al) 
tenninated  for  cause  or  default  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  ttie 
statements  In  this  certificatton,  he  or  she  stiall  attach  an 
explanatton  to  this  applkatton. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  ttie  Drug-Free  Workplace  Act  of  1988,  and 
imptemented  at  34  CFR  Part  85,  Suljpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A  The  applcani  cartffies  that  It  wM  orwH  continue  to  provkle  a 
drug-free  worlcptace  t>y: 

(a)  Publishing  a  statement  notifying  empkjyees  that  the  unlawful 
manufacture,  distritxjton,  dispensing,  possesston,  or  use  of  a 
controlled  substance  is  prohibited  in  ttie  grantee's  worttptace  and 
specifying  the  acttons  that  wiN  be  taken  against  emptoyees  for 
vtolatton  of  such  prohibWon; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  emptoyees  atXHit: 

(1)  The  dangers  of  dnjg  abuse  in  ttie  workplace: 

(2)  The  grantee's  poHcy  of  maintaining  a  drug-free  woilcpiace; 

(3)  Any  available  drug  counseling,  retiabiMatton,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  vtolatkKis  occurring  In  the  workplaoe; 

(c)  Making  it  a  requirement  that  each  emptoyee  to  be  engaged  in 
ttie  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  requirBd  by  paragr^jh 
(a)  ttiat  as  a  conditton  of  emptoyment  under  ttie  grant  ttie 
emptoyee  will: 

(1 )  Abide  by  ttie  terms  of  ttie  statement;  and 

(2)  Notify  ttie  emptoyer  in  writing  of  Ms  or  her  oonvtoiton  for  a 
vtolatton  of  a  criminal  drug  statute  occurring  In  ttie  workplace  no 
later  ttian  five  calendar  days  after  such  convtotion; 
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(e)  Notifying  the  agency,  in  writing,  witNn  10  calendar  days 
after  receiving  notice  under  sut>paragraph  (d)(2)  from  an 
employee  or  otherwise  receivirig  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director.  Grants  Policy  and 
Oversight  Staff,  U.S.  Department  of  Education,  AOO  Maryland 
Avenue.  S.W.  (Room  3652.  GSA  Regional  Office  Building  No. 
3).  Washington,  DC  20202-4248.  Notice  shall  include  the 
identification  numt)er(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  sut)paragraph  (dK2),  with  respect  to 
any  employee  wtw  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an 
emptoyee,  up  to  and  indudirig  terminatton,  consistent  with  the 
requirements  of  tfw  Rehat>ilitatK>n  Act  of  1973,  as  ameiKled;  or 

(2)  Requirirtg  such  emptoyee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  k>cal  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  impiementatkxi  of  paragraphs 
(a),  (b).  (c).  (d).  (e).  and  (0. 

B.  The  grantee  may  insert  in  the  space  provided  bek)w  the 
site(s)  for  the  performarKe  of  work  done  in  connectk>n  with  ttie 
spedfk:  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE  « 

(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Secttons  85.605  and  85.610- 

A.  As  a  conditk>n  of  the  grant,  I  certHy  that  I  will  not  engage  in 
the  unlawfur  manufacture,  distrlbutton,  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
ttte  grant;  and 

B.  ff  convieted  of  a  criminal  drug  offense  resulting  from  a 
vtolation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  convk:tk>n,  in  writing,  within  10  calendar  days  of 
the  convtotHJn,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatton,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s) 
of  each  affected  grant 


Check  (  ]  if  there  are  wor1(places  on  file  that  are  not  kjentified 


As  the  duly  authorized  representative  of  the  applicant  I  hereby  certify  that  the  applk:ant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Cartificatlon  Rtgarding  DatMrnMnt,  Suspension,  IrwiigibilKy  and 
Voluntary  Exclusion  -  Lowar  Tiar  Covarad  Transactions 


This  certification  is  required  by  the  Department  of  Educatkvi  ragulatkxis  iinplemenling  Executive  Order  12549.  Debarment  and  Suspensicn.  34  CFR 
Part  85,  for  all  lower  tier  transactkxis  meelh>g  the  thresh<5M  and  Uer  requirements  stated  at  Section  85.110. 


Inatructions  for  Certification 

1.  By  signing  and  sutxnittirtg  this  proposal,  the  prospective  kxwer  tier 
participant  is  provMing  the  cediftcatkxi  set  out  Ijekw. 

2.  The  certiflcatkxi  in  tNs  dause  Is  a  material  representalion  of  fact 
upon  wTHCh  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  kjwer  tier  partteipant 
knowingly  rendered  an  enxxwous  cerlHtcatton,  in  additkxi  to  other 
remedies  avatlat>le  to  the  Federal  Govemnwnt.  the  department  or 
agency  with  which  this  transactkm  orlginatad  may  pursue  avaaat>le 
remedies,  including  suspenskm  and/or  de^amwnL 

3.  The  prospective  tower  tier  partk:ipant  shall  provide  immediate 
written  nottoe  to  the  person  to  whk:h  this  proposal  is  submitted  If  at 
any  time  the  prospeclive  tower  Uar  parttalpant  learns  that  its 
oertificatton  was  erroneous  wtwn  sut>mitled  or  has  tiecome  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transactton." 'debaned.' "suspended." 
"ineligible."  "lower  tier  covered  transactton."  "parlKipant,"  *  person." 
"primary  covered  transactton,"  *  principal."  "proposal."  and  "votontartty 
exckidad."  as  used  in  this  dause.  have  the  meanings  set  out  in  the 
DeftnHtons  and  Coverage  secttons  of  nites  Implementing  ExecutWe 
Order12549.  You  may  opntad  the  person  to  whtoh  this  proposal  is 
submitted  for  assisUnce  in  obtaining  a  copy  of  those  regulattons. 

5.  The  prospective  tower  Her  pank:ipant  agrees  by  submitting  this 
proposal  that  shoukl  the  proposed  covered  transactton  be  entered 
Into,  it  shall  not  Icnowingty  enter  into  any  tower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  Inellglbie.  or 
votonlarity  exduded  from  partfcjpalton  In  this  covered  transactton, 
unless  authorized  by  the  department  or  agency  with  wMch  this 
transaction  originated. 


6.  The  prospective  tower  tier  parltoipaiU  further  agrees  by  submitting 
this  proposal  that  it  wHI  include  the  dause  titled  ACertificatton 
Regarding  Debarment,  Suspenston.  IneMgtoiMy.  and  Votontary 
Exduston-Lower  Tier  Covered  Transacttons,=  *»llhout  modHteatton.  in 
aH  tower  tier  covered  transactions  and  In  al  soiidtattons  for  tower  tier 
covered  transactions. 

7.  A  partidpant  in  a  covered  transactton  may  rety  upon  a  certification 
of  a  prospective  participant  in  a  kMW  tier  covered  transaction  that  H  Is 
not  debarred,  suspended,  Ineliglbie.  or  voiuntarity  exduded  from  the 
covered  transactton.  unless  it  knows  that  the  oeriNkatton  is  enoneous. 
A  parttoipant  may  dedde  the  method  and  frequency  by  which  it 
detennines  the  eligibility  of  Its  principals.  Each  parttoipant  may  but  la 
not  required  to,  dwck  ttw  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shaR  be  oonstnjed  to  raqube 
establishment  of  a  system  of  records  in  order  to  render  In  good  Mh 
the  cartlflcatton  required  by  this  dause.  The  knowledge  vid 
hifonnatton  of  a  parttdpant  Is  not  requtrad  to  exceed  tttat  which  is 
nomtally  possessed  by  a  pnxlent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  tor  transacitons  authorized  under  paragraph  5  of  these 
instnicttons,  if  a  parttoipant  in  a  covered  transactton  knowtogly  enters 
into  a  tower  tier  covered  transaction  with  a  person  wtw  is  suspended, 
debarred,  ineliglbte.  or  voluntarily  exduded  from  partidpalion  In  this 
trartsactton.  in  addltton  to  other  remedies  avaliabte  to  the  Federal 
Government  the  department  or  agency  with  which  this  transactton 
originated  may  pursue  available  remedies,  induding  suspenston 
arxl/or  debJi  1 1  lei  it 


Certification 

(1)  Ttw  prospective  tower  tier  parttoipant  certifies,  by  submlsston  of  tills  proposal,  tttat  neittier  it  nor  Its  prirK:ipais  are  praeently 
suspended,  prapoeed  for  debannent  dedared  lneligit>le,  or  votontariiy  exduded  from  partdpatton  In  this  kansadton  by  any 
departnent  or  agency. 

(2)  Whera  the  prospective  kM«r  tier  parttoipant  is  unable  to  certify  to  any  of  the  statements  in  this  oertiltoatton,  such  prospective 
attach  an  explanation  to  tlito  proposal. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESEf^ATIVE 

SIGNATURE 

DATE 

ED  800014,  »90  (Rapiaoas  GCS-009  (REV.12/88).  wMch  is  obaolele) 
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Approved  by  OMB 
0348-0046 


Disclosure  of  Lobbying  Activities 

Complete  this  fonn  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  pubUc  burden  disclosure) 


Type  of  Federal  Action: 

a.  contract 
_    b.  grant 

c.  cooperative  agreement 
d  loan 

e.  loan  guarantee 

f.  loan  insurance 


2. 


Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


4. 


Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier ,  if  Known: 


Congressional  District,  if  known; 


6.  FedoiU  Department/Agency: 


8.  Federal  Action  Numiier,  i/ibiown.- 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  MI): 


11.  lafermatieB  reqacstcd  tkreagh  tliif  fern  is  ■etherized  by 
title  31  U.S.C.  scctiea  1352.  Tkis  disdorare  of  lobbytBg 
activities  is  a  naterlal  rcprMcatatlea  effact  apea  wkMi 
rdiaace  was  placed  by  tiic  tier  above  wImb  tills  traasacttoa . 
was  nude  or  entered  late.  Tkb  disdesare  to  reqaired 
pursnaot  to  31  U.S.C.  1352.  Tkb  iafonnatioB  will  be  reported 
to  the  Congress  semi-uiaBaHy  aad  will  be  avallalilc  for  pablic 
inspection.  Aay  persea  who  falls  to  file  the  reqaired 
disclesarc  shaU  be  sabject  to  a  dvil  penalty  of  not  less  thaa 
$10,000  aad  not  nore  thaa  $100,000  for  each  such  failnrc. 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


5.    If  Reporting  Entity  in  No.  4  to  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 


b.  Individuals  Performing  Services  (including  address  if 
different fivm  No.  lOa) 
(last  name,  first  name.  MI): 


Signature: , 


Print  Name: 


Federal  Um 


II        ■ 


Title: 


Tdephone  No.: 


Date: 


Aatliorind  for  Local  Rcpredactioa 
Staadard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  die  reporting  entity,  whether  subawardee  or  prime  Federal  recqjicnt,  at  die 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  tide  31  U.S.C.  section 
13S2.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  officer  or  cnployee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  cnqjloyce  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  inqilementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  die  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  diis  report.  If  diis  is  a  followup  report  caused  by  a  material  change  to  die 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  actioiL 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  die  reporting  entity.  Inchide  Congressional  District,  if 
known.  Check  the  zppioprvaie  classification  of  the  reporting  entity  diat  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient  Identify  die  tier  of  die  subawardee,  e.g.,  die  first  subawardee  of  the  prime  is  die  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5. .         If  the  organization  filing  die  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city,  State  and 
zip  code  of  the  prime  Federal  recipient  Inchide  Congressional  Ehstrict  if  known. 

6.  >       Enter  die  name  of  die  federal  agency  making  the  award  or  loan  commitinent.  Include  at  least  one  organizational  level 

below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  die  Federal  program  name  or  description  for  die  covered  Federal  action  (item  1 ).  If  known,  enter  the  fiill 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 

.    commitments.  * 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  die  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number,  Invitations  for  Bid  (IFB)  number;  grant  announcement  number,  the  contract, 
grant,  or  loan  award  number;  die  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  diere  has  been  an  award  or  loan  commitment  by  die  Federal  agency,  enter  the 
Federal  amount  of  die  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  die  fiill  name,  address,  city,  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 

of  199S  engaged  by  die  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  die  fiill  names  of  die  individual(s)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 


11. 


The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  tide,  and  telephone  number. 


According  to  the  Paperworic  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  OMB  control  Number.  The  valid  OMB  control  number  for  this  information  collection  is  OMB  No.  0348-0046.  Public  reporting 
burden  for  diis  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  inject  (0348-0046).  Washington,  DC  20S03 
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0MB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOnCE  TO  ALL  APPUCANTS 


Tbe  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
Getxral  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA. 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Wbom  Does  This  Provisioa  Apply? 

Sectioo  427  of  GEPA  affects  qiplicants  for  new  grant 
awards  under  diis  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMA'nON  IN  THEIR  APPUCA'nCN^S  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  b  a  State-fbmnila  gram  program,  i 
State  needs  to  provide  this  descriptioa  only  for  prqjecB 
or  activiiies  Aa(  it  canies  oat  with  fimds  icMfved  for 
State-level  uses.  In  additkn,  local  school  districts  or 
other  eligible  qiptictnts  that  apply  to  the  Sute  for 
funding  iced  to  provide  this  descriptioa  in  their 
qjpUcations  to  the  State  for  funding.  Tbe  State  would 
be  resptMisible  for  ensuring  that  d>e  school  district  or 
odier  local  entity  has  submioed  a  sufficient  sectioo  427 
ftufrvM-iit  as  described  below.) 

What  Docs  TUs  Prorfaioa  Require? 

Sectko  427  requires  each  afipUcani  for  fiinds  (other 
than  an  individual  person)  lo  include  in  iu  qiplicatioo 
a  descrqxkn  of  tbe  siqw  the  qi|4icant  proposes  to  take 
to  ensure  cquitrfitr  access  to.  and  partidpaiian  in,  its 
FederaDy-assisied  program  for  sOMleols.  teachers,  and 
other  program  benefidaries  widi  special  needs.  This 
provisioo  allows  appUcams  discretion  in  developing  die 
required  descriptiao.  The  statute  highlightt  six  types 
of  barriers  diat  can  impede  equitable  access  or 
panJcipMioa:  gender,  race,  natiooal  origin,  colar. 
disability,  or  age.  Based  oo  local  circumstances,  you 
should  determine  ndwdier  diese  or  odier  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  partidpatioo  in,  die  FederaDy-funded  project  or 
activity.  The  descriptkn  in  your  applicatioo  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengdiy;  you  may  provide  a  clear  and  succinct 
descriptioo  of  bow  you  plan  to  address  dMse  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or.  if  appropriate,  may  be  discussed  in  cotmeaion  widi 
related  topics  in  dw  application. 

Section  427  is  not  interxkd  to  duplicate  die 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  afliect 
die  ability  of  certain  poteiuial  beneficiaries  to  fully 
participate  in  tbe  project  and  to  adiieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  applicadoD,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  rfimm^tf  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  tlM  Reqiiircmeut  of  This  Provisioa? 

The  following  examples  may  help  iUustrate  how  an 
applicant  may  coiiq>ly  widi  Sectioa  427. 

(1)  An  qiplicant  dtat  proposes  to  cany  out  an 
aduh  literacy  project  serving,  among  odwrs, 
adults  widi  limited  English  proficiency,  might 
describe  in  iu  applicatioD  how  it  intends  to 

distribute  a  brochure  about  the  proposed  projea  to 
sudi  potential  participanu  in  their  native 
language. 

(2)  Aa  applicant  that  proposes  to  develop 
instnictioiial  maimah  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
oo  audio  npc  or  in  braille  for  students  who  aic 
biiad. 

•  (3)  An  qiplicant  diat  propoaes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  diat  girls  may  be  less  likely  dian 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  condnct  'ootreadi*  efforts  to  giris,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicaiMs  may  already  be 
implementing  effective  steps  to  ensure  equity  of  wrrtn 
and  participation  in  dieir  gram  programs,  and  we 
appreciate  your  cooperation  in  respondii^  to  die 
requirements  of  diis  provisioo. 


Estimated  Borden  Statement  for  GEPA  Rcquireinenu 

The  time  required  to  conqiiete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  nspoiae,  widi 
an  average  of  U  boors,  inchidiiig  die  time  to  review  instructioos,  search  existing  dau  resources,  gather  and  in«ii««m 
die  dau  needed,  and  complete  and  review  die  infonnatioa  collectioo.  If  you  liavc  any  comments  concemii^  the 
accoracy  of  tlw  time  fstiinate(«)  or  suggestioiis  for  improving  this  form,  please  write  to:  U.S.  Departmem  of 
Edncation.  Wasfaingni.  DC  20202-46S1. 


[FR  Doc.  01-559  Filed  1-8-01;  8:45  am] 
aaXMGCOOE  40«M>1-C 


Tuesday, 
January  9,  2001 


Part  V 

Environmental 
Protection  Agency 

40  CFR  Pan  52 

Approval  and  Promulgadon  of 
IiHplementation  Plans;  New  Jersey;  Open 
Market  Emissions  Trading  Program; 
Revised  Interpretation  of  Operating 
Permit  Requirements  for  Emissions 
Trades;  Proposed  Rule 


1796 


Federal  Register /Vol.  66.  No.  6 /Tuesday,  January  9,  2001  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Ftogion  N  Dockat  No.  NJ34-1-193,  FRL- 
6929-3] 

Approval  arKi  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Open  Market  Emissions  Trading 
Program;  Revised  Interpretation  of 
Operating  Permit  Requirements  for 
Emissions  Trades 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  to  conditionally 
approve  New  Jersey's  State 
Implementation  Plan  (SIP)  revision  for 
ozone.  This  SIP  revision  relates  to  New 
Jersey's  Open  Market  Emissions  Trading 
Program,  which  provides  a  more  cost- 
effective  mechanism  for  sources  to  meet 
regulatory  requirements  for  reducing 
oxides  of  nitrogen  and  volatile  organic 
compound  emissions.  This  action 
proposes  a  conditional  approval  of  the 
regulations  which  implement  New 
Jersey's  Open  Market  Emissions  Trading 
Program,  and  will  help  to  meet  the 
national  ambient  air  quality  standard  for 
ozone.  This  action  also  proposes  a 
revised  interpretation  that  £he  permits 
provisions  of  the  Gean  Air  Act  do  not 
mandate  that  emissions  quantification 
requirements  resulting  from  the 
application  of  emissions  trading 
program  be  included  in  the  SIPs. 
DATES:  Written  comments  must  be 
received  on  or  before  March  12,  2001. 
Representatives  from  EPA  and  New 
Jersey  will  hold  public  information 
sessions  to  meet  with  members  of  the 
public  and  discxiss  the  proposed  rule  as 
follows: 
Wednesday,  February  7,  2001,  3:00  p.m. 

to  5:00  p.m.,  and  7:00  p.m.;  and 
Thursday  February  15,  2001,  3:00  p.m. 

to  5:00  p.m..  and  7:00  p.m. 
ADDRESSES:  All  comments  should  be 
addressed  to: 

Raymond  Werner,  Chief,  Air  Programs 
Branch.  Environmental  Protection 
Agency.  Region  II  Office.  290  Broadway, 
25th  Floor.  New  York.  New  York 
10007-1866. 

The  public  information  session  for 
February  7.  2001  will  be  held  at  the 
New  Jersey  Department  of 
Environmental  Protection  Building, 
First  Floor  Hearing  Room,  401  East  State 
Street,  Trenton,  New  Jersey;  and  the 
public  information  session  for  February 
15.  2001  will  be  held  at  Newark  City 
Hall,  Room  B29,  920  Broad  Street, 
Newark,  New  Jersey. 


Copies  of  the  state  submittal  and 
supporting  dociunents  are  available  for 
inspection  during  normal  business 
hours,  at  the  following  addresses: 
Environmental  Protection  Agency, 
Region  n  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 
New  Jersey  E>epartment  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureaii  of 
Air  Quality  Plaiming,  401  East  State 
Street,  CN418,  Trenton,  New  Jersey 
08625. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Ruvo,  Air  Programs  Branch, 

Environmental  Protection  Agency 

Region  n,  290  Broadway,  25th  Floor, 

New  York,  New  York  10007-1866,  (212) 

637-4014. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  conditionally 
approve  the  New  Jersey  State 
Department  of  Environmental 
Protection's  (New  Jersey's)  Open  Market 
Emissions  Trading  (OMET)  Ptogram. 

The  following  table  of  contents 
describes  the  format  for  this 
SUPPt^MENTARY  INFORMATION  section: 

EFA's  Proposed  Action 

What  Action  Is  EPA  Proposing  Today? 
Why  Is  EPA  Proposing  This  Action? 
What  Is  Emissions  Trading? 
What  Is  Open  Market  Emissions  Trading? 
What  Are  EPA's  Proposed  Conditions  For 
Approval? 

1.  Using  Approved  Emission  Quantification 
Protocols 

2.  Providing  for  Monetary  Penalties 

3.  Claiming  Ownership  of  Discrete  Credits 

4.  Notifying  Metropolitan  Planning 
Organizations 

5.  Notifying  the  Federal  Land  Manager 

6.  Accounting  for  Discrete  Credits  in 
Emission  Inventory 

7.  Including  Toxic  Disclosure  Information  in 
Notices 

What  Other  Clarifications  Should  New  Jersey 

Make  in  Their  Program? 
How  Can  New  Jersey  Get  Full  Approval  for 

Their  Program? 
What  Guidance  Did  EPA  Use  to  Evaluate 

New  Jersey's  Program? 
What  Is  EPA's  Evaluation  of  New  Jersey's 

Program? 

New  Jersey's  Open  Market  Emissions 
Trading  Prograoi 

How  Do  Sources  Generate  Credits? 

How  Do  Sources  Use  Credits? 

What  Are  the  Other  Requirements  of  New 

Jersey's  Program? 
How  Does  New  Jersey's  Program  Protect  the 

Environment? 
How  Is  New  Jersey's  Program  Enforced? 
How  Does  New  Jersey's  Program  Interact 

With  Title  V  Permits? 
How  Does  New  Jersey's  Program  Provide  for 

Emissions  Quantification  Protocols? 


When  Was  New  Jersey's  Program  Proposed 

and  Adopted? 
When  Was  New  Jersey's  Program  Submitted 

to  EPA  and  What  Did  it  Include? 

Other  Significant  Items  Related  to  New 
Jersey's  Program 

How  Does  New  Jersey's  Program  Avoid 

Adverse  Local  Impacts  of  Hazardous  Air 

Pollutant  Emissions? 
How  Does  EPA's  Proposed  Action  Affect 

Earlier  Credits? 
How  Will  New  Jersey  Audit  the  Program? 
What  is  the  Basis  for  Today's  Proposal? 
How  Will  New  Jersey  Address  Future  EPA 

Trading  Guidance? 
What  is  the  Status  of  the  1994  Economic 

Incentive  Program? 

Conclusion 

Administrative  Requirements 

EPA's  Proposed  Action 

What  Action  Is  EPA  Proposing  Today? 

EPA  is  proposing  a  conditional 
approval  of  New  Jersey's  revision  to  the 
ozone  State  Implementation  Plan  (SIP) 
submitted  to  EPA  on  October  27, 1998 
and  supplemented  on  April  27,  2000. 
This  SO*  revision  relates  to  New  Jersey's 
new  Subchapter  30  regulation  for  New 
Jersey's  Open  Market  Emissions  Trading 
(OMET)  Program. 

Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  to: 

•  Give  the  public  the  opportunity  to 
submit  written  conmients  on  EPA's 
proposed  action,  as  discussed  in  the 
DATES  and  ADDRESSES  sections 

•  Fulfill  New  Jersey's  and  EPA's 
requirements  under  the  Clean  Air  Act 
(the  Act) 

•  Make  New  Jersey's  OMET  Program 
federally-enforceable. 

What  Is  Emissions  Trading? 

Air  emission  trading  is  a  program 
where  one  source,  for  example  a  power 
plant,  reduces  its  emissions  below  the 
level  it  is  required  to  meet.  This  soiuce 
then  sells  or  trades  these  reductions  as 
credits  to  another  source  which 
continues  to  release  emissions  above  its 
required  levels.  In  return  for  this 
flexibility,  the  second  source  must 
purchase  additional  credits  beyond 
those  needed  to  comply,  therefore 
reducing  overall  emissions.  Emissions 
trading  uses  market  forces  to  reduce  the 
overall  cost  of  compliance  for  sources, 
while  maintaining  emission  reductions 
and  environmental  benefits. 

What  Is  Open  Market  Emissions 
Trading? 

In  an  open  market  emission  trading 
program,  a  source  generates  short-term 
emission  reduction  credits,  called 
discrete  emission  reduction  credits  or 
DER's  (discrete  credits)  by  reducing  its 
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emissions.  The  source  can  then  use 
these  discrete  credits  at  a  later  time,  or 
trade  them  to  another  source  to  use  at 
a  later  time.  Open  market  programs  rely 
on  many  sources  continuing  to  generate 
new  discrete  credits  to  balance  with 
other  sources  using  previously 
generated  discrete  credits. 

For  example,  a  power  plant  bums  a 
cleaner  fiiel  for  a  summer  to  reduce 
oxides  of  nitrogen  (NOx)  emissions. 
This  emission  reduction  could  generate 
discrete  credits.  The  power  plant  trades 
these  discrete  credits  to  a  paperboard 
manufacturer.  In  the  future,  the 
paperboard  manufacturer  can  use  the 
discrete  credits  to  meet  its  NOx  control 
requirements.  While  the  paperboard 
manufactiuer  is  using  the  discrete 
credits,  other  sources  are  also  reducing 
emissions  and  generating  discrete 
credits.  But  the  paperboard 
manufacturer  must  also  purchase  an 
additional  amoimt,  10  percent,  of 
discrete  credits  above  the  number  of 
credits  they  would  otherwise  need  to 
comply.  The  paperboard  source,  or  any 
other  source,  will  never  use  this 
additional  amount  for  compliance.  This 
is  known  as  a  retirement  of  credit  to 
benefit  the  environment.  The  total  effect 
is  to  reduce  emissions. 

What  Are  EPA's  Proposed  Conditions 
for  Approval? 

EPA  is  proposing  the  following  seven 
conditions  for  approving  New  Jersey's 
OMET  Program.  "These  areas  of  New 
Jersey's  OMET  Program  do  not  fully 
satisfy  EPA's  guidance.  A  Technical 
Support  Dociunent  (TSD),  prepared  in 
support  of  this  proposed  action, 
contains  a  full  description  of  EPA's 
conditions  for  approval.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  and  on  EPA  Region 
n's  website  at  http://www.epa.gov/ 
region02/air/air.htm. 

1.  Using  Approved  Emission 
Quantification  Protocols 

New  Jersey's  OMET  Program  contains 
emission  quantification  protocol 
development  criteria  in  Subchapter 
30.20.  This  provisioo  is  consistent  with 
the  approach  outlined  in  Option  1  of 
EPA's  proposed  policy  on  open  market 
trading  programs  (60  Federal  Register 
(FR)  39668,  August  3,  1995)  and  model 
open  market  trading  rule  (60  FR  44290, 
August  25, 1995),  and  the  first 
requirement  contained  in  EPA's 
proposed  action  for  the  State  of 
Midiigan's  Emissions  Averaging  and 
Emission  Reduction  Credit  Trading 
Rules  (62  FR  48972,  September  18, 
1997). 


New  Jersey's  OMET  Program  also 
requires  mobile  source  generators  and 
users  to  use  a  protocol  which  complies 
with  EPA  guidance.  Therefore,  widi 
respect  to  mobile  sources.  New  Jersey's 
OMET  Program  is  consistent  with 
Option  1  and  Option  2  of  EPA's 
proposed  model  rule  and  the  first  and 
second  requirements  contained  in  EPA's 
proposed  action  for  Michigan. 

With  respect  to  stationary  sources. 
New  Jersey's  OMET  Program  does  not 
directly  require  protocols  to  comply 
with  all  applicable  EPA  guidance.  New 
Jersey's  adoption  dociiments  state  it  will 
review  any  EPA-approved  protocols  or 
guidance  for  stationary  sources  to 
determine  whether  it  needs  to 
incorporate  it  by  reference,  similar  to 
what  the  State  did  with  mobile  sources. 
In  addition,  subchapter  30  already 
contains  the  requirement  that  discrete 
credits  be  real,  siuplus  and  properly 
quantified.  The  generator  bears  the 
burden  of  proving  that  it  has  in  fact 
generated  discrete  credits  in  accordance 
with  the  rules  and  certified  the  discrete 
credits  are  real,  surplus  and  properly 
quantified  (Subchapter  30.21).  Also, 
based  on  its  experience  in  emissions 
trading  programs.  New  Jersey  has 
included  protocol  development  criteria 
in  subchapter  30.20  which  addresses  the 
general  elements  that  would  be 
characteristic  to  stationary  soiux:es  and, 
therefore,  contained  in  the  stationary 
source  protocol. 

However,  to  further  ensure  that  the 
criteria  of  real,  siuplus  and  quantified  in 
New  Jersey's  OMET  Program  are  met. 
New  Jersey  must  also  incorporate  into 
subchapter  30.20  a  requirement  that  if 
an  EPA-approved  protocol  exists, 
sources  must  use  that  protocol  for 
quantifying  emission  reductions  at 
applicable  stationary  sources,  and  to 
allow  sources  to  deviate  from  the  EPA 
protocol  only  if  they  first  get  the 
approval  of  EPA. 

2.  Providing  for  Monetary  Penalties 

New  Jersey's  OMET  Program 
establishes  at  subchapter  30.22  that  any 
person  who  fails  to  comply  with  any 
provision  of  the  OMET  Program  is 
subject  to  both  civil  administrative 
penalties  and  applicable  criminal 
penalties.  However,  there  are  two 
provisions  in  subchapter  30  which 
provide  for  the  temporary  relief  from 
monetary  penalties. 

Subchapter  30.11(f)  requires  a  user 
source  to  hold  the  full  quantity  of 
discrete  credits  needed  for  compliance 
before  using  them,  and  must  continue  to 
hold  them  until  the  Notice  of  Use  is 
due.  But  this  provision  also  allows  the 
source  to  purchase  additional  credits  it 
may  need  for  compliance,  provided  this 


additional  amount  is  multiplied  by 
three.  Subchapter  30.11(h)  allows  a  60- 
day  period  for  sources  to  substitute  good 
credits  when  New  Jersey  or  EPA 
determines  the  credits  aie  invalid  for 
any  reason.  While  these  two  provisions 
require  the  source  to  make  up  for  the 
credits  used,  they  provide  an  exception 
from  the  principle  that  a  user  source 
must  be  potentially  subject  to  monetary 
penalties  at  any  time  when  the  user 
does  not  hold  sufficient  valid  credits 
prior  to  the  use  of  the  credits. 

New  Jersey  must  revise  subchapter  30 
to  include  the  potential  for  monetary 
penalties  at  any  time  when  the  user 
does  not  hold  sufficient  valid  credits. 
Section  113  of  the  Act  requires  that  all 
violations  of  the  Act  be  potentially 
subject  to  monetary  penalties  equivalent 
to  $10,000  per  violation  per  day  under 
State  law  and  $27,500  per  violation  per 
day  under  Federal  rules.  Every 
requirement  under  a  trading  program  is 
a  requirement  of  the  Act.  Therefore,  any 
violation  of  the  trading  provisions  must 
be  potentiatiy  subject  to  monetary 
penalties  from  the  very  first  day  of  the 
violation. 

A  source  committing  a  violation  must 
be  potentially  subject  to  a  monetary 
penalty.  Whether  the  regulatory  agency 
actually  imposes  a  monetary  penalty 
depends  on  enforcement  discretion 
which  covers  considerations  such  as: 

•  The  amount  of  money  the  source 
saved  by  committing  the  violation 

•  The  amount  of  environmental 
damage  caused  by  the  violation 

•  Evidence  of  knowledge  that  the  act 
was  a  violation 

•  Evidence  of  intentional  fraud. 
EPA  recognizes  New  Jersey  includes 

the  independent  verifier  requirement  to 
provide  confirmation  of  the  correct 
generation  and  quantification  of  discrete 
credits  to  prevent  the  generation  and 
use  of  invalid  credits.  However,  while 
the  verification  step  may  minimize  the 
likelihood  of  the  use  of  invalid  credits, 
there  is  still  the  possibility  of  sources 
using  invalid  credits.  Under  subchapters 
30.11(f)  and  (h)  it  is  possible  for  a 
soiuce  to  buy  credits  that  may  not  be 
valid,  to  claim  to  have  bought  valid 
credits  that  may  be  invalid  credits,  or  to 
buy  fewer  credits  than  the  amoimt 
needed  for  compliance.  When  New 
Jersey  determines  the  source  is  holding 
invalid  credits  or  when  the  source 
discovers  it  needs  additional  credits  for 
compliance  after  the  use  of  the  credits, 
the  source  only  has  to  buy  the 
additional  valid  credits  which  they 
should  have  bought  in  the  first  place 
(only  now  the  source  can  buy  the  credits 
at  a  later  date). 

Trading  programs  should  encourage 
sources  to  ensure  that  they  hold 
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sufficient  credits  in  advance  of  use  and 
that  they  use  valid  credits.  The  potential 
for  Federal  and  state  penalties 
immediately  upon  the  discovery  of  a 
violation  is  an  incentive  which  the 
regulatory  agency  cannot  achieve  by 
merely  requiring  the  purchase  of 
replacement  credits.  Therefore,  New 
Jersey  must  revise  subchapter  30,  to 
address  sections  30.11(f)  and  (h),  and 
include  the  potential  for  monetary 
penalties  at  any  time  when  the  user 
does  not  hold  sufficient  valid  credits. 

New  Jersey  should  also  revise 
subchapter  30  (or  Subchapter  3  at 
N.J.A.C.  7:27A)  to  clarify  what 
constitutes  a  violation  and  provide  .the 
potential  to  assess  daily  penalties.  In 
some  cases,  a  user's  failure  to  comply 
with  subchapter  30  may  prevent  the  use 
of  discrete  credits  for  compliance  with 
an  emission  limit.  In  such  cases,  if  the 
user  exceeds  the  emission  limit  it  would 
be  in  violation  of  existing  provisions 
and  the  existing  rules  contain  penalties 
for  such  violations.  Also,  the  general 
sections  at  subchapter  3.5  specify  that 
each  violation  constitutes  a  separate  and 
distinct  offense,  and  each  day  diu-ing 
which  a  violation  continues  will 
constitute  an  additional,  separate,  and 
distinct  offense.  However,  New  Jersey 
should  clarify  that  during  a  particular 
compliance  period,  if  a  source  does  not 
hold  sufficient  vahd  credits  at  any  time, 
the  source  is  subject  to  a  violation.  New 
Jersey  shoiUd  also  clarify  that  if  the 
soiuce  is  using  credits  to  comply  with 
a  requirement  over  an  extended 
compliance  period,  such  as  a  30-day 
rolling  average,  then  the  source  could  be 
subject  to  a  violation  of  the  entire 
compliance  period. 

3.  Claiming  Ownership  of  Discrete 
Credits 

Subchapter  30.4(a)  states  the  owner  or 
operator  of  a  source  is  eligible  to 
generate  discrete  credits  and  claim 
ownership.  In  addition,  a  person  that 
does  not  own  or  operate  a  source  may 
generate  discrete  credits  by  reducing 
emissions  from  either  (1)  a  reduction  in 
mobile  source  activity  levels  in  an 
activity  reduction  plan  approved  by 
EPA  and  the  State,  or  (2)  a  reduction  in 
an  electric  generator's  activity  level 
residting  from  electrical  energy 
efficiency  measures. 

However,  New  Jersey's  OMET 
Prognun  does  not  include  a  requirement 
specifying  which  parties  are  eligible  to 
generate  discrete  credits  in  situations 
where  more  than  one  party  has  a 
potential  claim.  This  issue  is  significant 
because  the  rights  to  credits  generated 
by  a  particular  credit  generation  strategy 
will  be  unclear  in  some  cases.  For 
instance,  a  manufactiirer  of  a  device  that 


reduces  automobile  emissions  might 
attempt  to  register  credits  based  on  the 
sale  of  the  device  within  New  Jersey. 
However,  an  owner  of  a  vehicle  fleet 
might  also  attempt  to  register  credits 
based  on  his  or  her  installation  of  those 
same  devices  within  the  fleet. 
Registration  of  both  sets  of  credits 
would  double  coimt  the  emission 
reductions,  leading  to  the  generation  of 
excess  credits. 

New  Jersey  must  address  the  issue  of 
ownership  claims  in  its  regulation  and 
make  provisions  for  reporting 
ownership  claims  in  the  Notices  of 
Discrete  Credit  Generation. 

4.  Notifying  MetropoUtan  Planning 
Organizations 

New  Jersey  must  require  notification 
of  the  relevant  Metropolitan  Planning 
Organizations  and  Departments  of 
Transportation  in  the  event  of  mobile 
source  generation  activities.  To  avoid 
double-counting  the  emission 
reductions  generated  by  mobile  sources 
in  trading  programs,  the  state  must 
ensure  coordination  between  the 
emission  trading  program  and  the 
conformity  analyses  in  the  area  in 
which  the  trading  program  takes  place. 
Metropolitan  Planning  Organizations 
should  not  use  any  reductions  they 
receive  notice  about,  for  transportation 
conformity.  Similarly,  the  trading 
program  should  not  use  reductions  the 
Metropolitan  Planning  Organizations 
rely  on  in  a  transportation  conformity 
determination.  New  Jersey  shoiUd 
require  a  generator  of  mobile-source 
emission  reductions  to  notify  the 
Metropolitan  Planning  Organizations  in 
the  area,  and  the  State  Department  of 
Transportation  of  the  generator's 
intention  to  generate  emission 
reductions.  The  generator  must  provide 
enough  information  to  the  Metropolitan 
Planning  Organizations  about  the  likely 
emission  reductions  from  the  activity  to 
allow  the  Metropolitan  Plaiming 
Organizations  to  adjust  its  regional 
conformity  analyses  appropriately.  Once 
notified,  the  Metropolitan  Plaiming 
Organizations  may  not  use  these 
emission  reductions  to  satisfy  the 
requirement  for  transportation 
conformity. 

5.  Notifying  the  Federal  Land  Manager 

EPA  has  a  policy  of  providing  special 
protection  for  Class  I  areas  (pristine 
environments  such  as  international 
parks,  large  national  parks  and 
wilderness  areas),  as  required  under 
sections  150  through  169  of  the  Act. 
New  Jersey  contains  a  Class  I  area — the 
Brigantine  National  Wildlife  Refuge. 
This  policy  includes  keeping  Federal 
Land  Managers  informed  of  activities 


that  coidd  affect  air  quality  in  Class  I 
areas.  In  accordance  with  this  policy. 
New  Jersey  must  revise  subchapter  30, 
or  submit  procedures  as  part  of  the  SIP, 
which  require  30-day  prior  notification 
to  the  relevant  Federal  Land  Manager 
before  any  discrete  credit  use  activity 
occiu's  approximately  within  100  km  of 
a  Class  I  area.  \ 

6.  Accoimting  for  Discrete  Credits  in 
Emission  Inventory 

The  Act  requires  states  to  have  an 
emissions  inventory  that  specifically 
accounts  for  actual  emissions  of  all 
major  stationary  soiuces  and  minor/area 
soiu'ce  categories.  EPA's  General 
Preamble  guidance  to  the  Act  also 
requires  the  inventory  to  consider 
credits  available  for  use  as  if  they  are 
"in  the  air"  for  all  attaiiunent 
demonstrations.  Therefore  all 
attaiiunent  modeling  demonstrations 
must  include  all  imused  credits,  that 
sources  can  eventually  use,  as  actual 
emissions.  While  this  can  "inflate"  an 
area's  actual  emissions  inventory  above 
the  level  of  what  will  probably  occur,  it . 
does  not  inflate  emissions  above  what 
could  potentially  occur.  For  emission 
trading  purposes,  EPA  has  and 
continues  to  require  that  attainment, 
reasonable  further  progress  and  rate-of- 
progress  demonstrations  use'  a  worst- 
case  emissions  scenario.  This  is  to 
discourage  the  accumulation  of  large 
banks  of  credits  that  could  potentially 
ruin  any  attainment  plan  or 
demonstration  if  the  credits  were  all 
used  at  the  same  time.  New  Jersey  must 
submit  to  EPA  additional  information 
on  how  the  emission  inventories 
account  for  unused  credits  under  New 
Jersey's  OMET  Program. 

7.  Including  Toxic  Disclosure 
Information  in  Notices 

Subchapter  30.7(b)(1)  and  30.14(b)(4) 
require  the  Notices  which  document  the 
generation  and  use  of  discrete  credits  to 
include  information  on  any  increase  in 
emissions  of  any  hazardous  air  pollutant 
as  a  result  of  generating  or  using 
discrete  credits.  However,  EPA's 
proposed  open  market  policy  also 
requires  the  Notices  to  include 
information  on  any  forgone  emission 
reductions  in  hazardous  air  pollutants 
due  to  the  generation  or  the  use  of 
discrete  credit,  instead  of  non-discrete 
credit  compliance  with  otherwise 
applicable  requirements.  New  Jersey 
must  revise  the  provisions  on  Notice 
requirements  to  include  information  on 
forgone  emission  reductions. 
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What  Other  Clarifications  Should  New 
Jersey  Make  in  Their  Progmm? 

New  Jersey  should  clarify  the 
following  provisions  in  Subchapter  30. 
While  these  provisions  are  not  approval 
issues,  clarification  would  make  the 
OMET  program  more  imderstandable 
and  enforceable. 

•  Subchapter  30.20(f)(2)(i)  and  (ii) 
reference  alternative  monitoring  plans 
and  test  methods  approved  by  New 
Jersey.  New  Jersey  should  clarify  that 
these  references  are  already  part  of  the 
SIP,  and  are  not  Director  discretion 
issues. 

•  Subchapter  30.4(a)(1)  and  the 
"curtailment"  definition  refer  to  mobile 
source  activity  level  reductions 
approved  by  New  Jersey.  New  Jersey 
should  specify  that  while  these  actions 
may  be  eligible  to  generate  discrete 
credit,  the  generation  strategy  must  still 
comply  with  any  applicable  EPA 
guidance  concerning  mobile  source 
emission  quantification  protocols. 

•  New  Jersey  should  revise  the 
definition  of  "SIP"  as  a  plan  developed 
by  the  State  and  approved  by  EPA. 

•  New  Jersey  shoidd  clarify  the 
definition  of  "surplus"  includes 
emission  reductions  in  excess  of  an 
established  program  baseline  which  are 
not  required  by  SIP  requirements  or 
State  regulations,  relied  upon  in  any 
applicable  attainment  plan  or 
demonstration,  or  credited  in  any 
reasonable  further  progress  or  milestone 
demonstration  so  as  to  prevent  the 
double-counting  of  emission  reductions. 

•  New  Jersey  should  clarify  that  in 
the  definition  of  "Volatile  organic 
compound,"  EPA,  not  the  State,  has  the 
final  decision  on  an  acceptable  VOC  test 
method. 

•  New  Jersey  should  clarify  the  units 
for  the  definitions  of  "activity"  and 
"economic  output"  correspond  to  the 
applicable  emission  rate. 

•  New  Jersey  should  clarify  the 
provisions  for  determining  the  baseline 
period  to  be  consistent  with  how  New 
Jersey  historically  determines  normal 
source  operation  in  the  State's  rules. 

How  Can  New  Jersey  Get  Full  Approval 
for  Their  Program? 

EPA  is  proposing  conditional        . 
approval  of  New  Jersey's  OMET 
Program,  provided  New  Jersey  commits 
\o  correct  the  deficiencies  discussed  in 
the  "What  are  EPA's  Proposed 
Conditions  for  Approval?"  section,  in 
writing,  on  or  before  February  8,  2001. 
New  Jersey  must  then  correct  the 
deficiencies  and  submit  them  to  EPA 
within  one  year  of  EPA's  final  action  on 
the  OMET  SIP  revision. 

If  New  Jersey  submits  a  commitment 
to  comply  with  EPA's  conditions,  EPA 


will  publish  a  final  conditional  approval 
of  New  Jersey's  OMET  Program.  EPA 
will  consider  all  information  submitted 
prior  to  any  final  rulemaking  action  as 
a  supplement  or  amendment  to  the 
October  27,  1998  submittal.  Jf  New 
Jersey  does  not  make  the  required 
commitment  to  EPA,  EPA  is  proposing 
to  disapprove  the  OMET  Program. 

What  Guidance  Did  EPA  Use  To 
Evaluate  New  Jersey's  Program? 

In  1994,  EPA  issued  Economic 
Incentive  Program  (EIP)  rules  and 
guidance  (40  CFR  part  51,  subpart  U), 
which  outlined  requirements  for 
estabUshing  EIPs  that  States  are  required 
to  adopt  in  some  cases  to  meet  the 
ozone  and  carbon  monoxide  standards 
in  designated  nonattainment  areas. 
There  is  no  requirement  for  New  Jersey 
to  submit  an  EIP,  so  its  OMET  Program 
need  not  necessarily  follow  the  EIP  rule. 
However,  since  subpart  U  also  contains 
guidance  on  the  development  of 
voluntary  EIPs,  New  Jersey  did  follow 
certain  aspects  of  the  EIP  guidance  in 
the  development  and  submittal  of  its 
OMET  Program. 

EPA  also  published  an  August  3, 1995 
proposed  policy  on  open  market  trading 
programs  and  an  August  25, 1995  model 
open  market  trading  rule.  EPA's 
proposed  policy  describes  the  elements 
of  an  open  market  trading  program  that 
EPA  considers  to  be  desirable  and 
necessary  for  a  program  to  be 
approvable  as  a  SIP  revision.  The 
proposed  policy  also  allowed  States  to 
adopt  rulestthat  varied  from  the 
proposed  model  rule.  In  a  March  10, 
1998-letter  from  Richard  D.  Wilson, 
Acting  Assistant  Administrator  for  Air 
and  Radiation  to  Congressman  Thomas 
J.  Bliley,  EPA  clarified  its  policy  on 
open  market  trading.  The  letter  says 
EPA  will  work  with  states  to  develop 
open  market  programs  tailored  to  their 
individual  circumstances  and  use.the 
Augnust  1995  proposal  as  guidance. 

Also  available  for  reference  is  EPA's 
September  18, 1997  Proposed  Action  on 
the  State  of  Michigan's  "Trading  Rules. 
This  proposal  includes  additional 
Agency  guidance  on  several  open 
market  trading  provisions. 

EPA's  basis  for  evaluating  New 
Jersey's  OMET  Program,  is  whether  it 
meets  the  SIP  requirements  described  in 
section  110  of  the  Act.  More 
specifically,  EPA  used  the  EIP  of  1994 
as  guidance  for  voluntary  EIPs.  In  those 
areas  where  the  EIP  does  not  address 
certain  provisions  in  an  open  market 
system,  EPA  used  (as  stated  in  the 
March  10. 1998  Bliley  letter)  the 
proposed  policy  on  open  market  trading 
as  relevant  guidance,  in  coordination 
with  the  proposal  on  Michigan's 


Program,  and  other  guidance 
dociiments,  to  determine  the 
approvabilify  of  New  Jersey's  OMET 
Program.  For  further  discussion  of  how 
these  documents  provide  the  basis  of 
today's  proposed  action,  see  the  section 
"What  is  the  Basis  for  Today's 
Proposal?" 

What  Is  EPA's  Evaluation  of  New 
Jersey's  Program? 

EPA  has  determined  New  Jersey's 
new  subchapter  30  regulation  for  New 
Jersey's  OMET  Program  is  consistent 
with  EPA's  guidance,  except  for  the 
deficiencies  discussed  in  the  "What  are 
EPA's  Proposed  Conditions  for 
Approval?"  section.  New  Jersey's  OMET 
Program  is  based  upon  and  is  consistent 
with  EPA's  EIP  guidance  of  1994.  EPA's 
proposed  open  market  policy  of  1995. 
and  EPA's  proposal  of  1997  on 
Michigan's  Program. 

New  Jersey's  subchapter  30  contains 
provisions  for  definitions,  generation, 
transfer,  verification  and  use  of  discrete 
credits,  the  registry,  geographic 
restrictions,  recordkeeping,  public 
availability,  demonstrating  compliance 
and  penalties. 

Given  the  doc\unentation  in  the  SIP 
submittal  and  the  provisions  of  New 
Jersey's  OMET  Program,  EPA  believes 
New  Jersey  has  demonstrated  the  State's 
other  regulations  will  achieve  at  least 
the  same  quantity  of  NOx  and  volatile 
organic  compoimd  (VOC)  emission 
reductions,  with  or  without  the  OMET 
Program,  including  the  early  reduction 
strategies  under  the  OMET  Program. 
Furthermore,  given  the  extra  reductions 
inherent  in  New  Jersey's  reasonably 
available  control  technology  (RACT) 
program,  the  State  will  continue  to  meet 
the  reasonable  further  progress  and  SIP 
attainment  requirements.  Based  upon 
these  analyses  and  documentation,  and 
the  commitment  for  a  periodic  program 
audit,  EPA  believes  that  New  Jersey's 
OMET  Program  will  not  interfere  with 
any  applicable  reqxiirement  concerning 
attainment  and  reasonable  further 
progress,  or  any  other  applicable 
requirement  of  the  Act. 

EPA  has  also  determined,  with  the 
exceptions  discussed  in  the  "What  are 
EPA's  Proposed  Conditions  for 
Approval?"  section,  the  emission 
quantffication  protocol  criteria, 
monetary  penalty  structure,  geographic 
scope  of  trading,  early  reduction  credit, 
and  program  audit  provisions  of  New 
Jersey's  OMET  Program  are  consistent 
with  EPA's  guidance. 

EPA  has  oetermined  the  amendments 
and  administrative  changes  made  to 
subchapters  16  (VOC  RACT).  18 
(emission  offset  program),  and  19  (NOx 
RACT)  to  be  consistent  with  Subchapter 
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30,  are  consistent  with  EPA's  guidance. 
EPA  will  discuss  the  amendments  and 
administrative  changes  made  to 
subchapter  22  (operating  permits)  in  a 
future  proposed  rule  on  the  operating 
permit  pro^m  revisions  to  part  70. 

Finally,  EPA  has  determined  the 
provisions  submitted  on  April  27,  2000 
as  a  supplement  to  the  SIP  revision, 
allowing  municipal  waste  combustors  to 
use  discrete  credits  to  comply  with 
certain  Federal  NOx  emission  standards, 
are  consistent  with  EPA's  guidance. 

A  TSD,  prepared  in  support  of  this 
proposed  action,  contains  the  full 
description  of  New  Jersey's  submittal 
and  EPA's  evaluation.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  and  on  EPA  Region 
n's  website  at  http://www.epa.gov/ 
region02/air/air.htm. 

New  Jersey's  Open  Market  Emissions 
Trading  Program 

How  Do  Sources  Generate  Credits? 

Sources  participating  in  the  OMET 
Program  generate  discrete  credits  by 
reducing  emissions  below  a  baseline 
over  a  discrete  time  period.  The 
generation  baseline  is  established  by 
existing  requirements,  and  is 
determined  by  the  lower  of  allowable 
emissions  or  actual  past  emissions. 
Sources  which  generate  discrete  credits 
must  submit  a  "Notice"  to  a  private 
Registry  identified  by  New  Jersey, 
which  includes  information  about  the 
source  generating  the  reductions,  the 
methods  of  generating  the  reductions, 
the  amount  of  reductions,  and  the 
methods  used  to  measure  the 
reductions.  An  official  representativ."  oi 
the  source  must  certify  the  following: 

•  Information  in  the  Notice  is  true, 
accurate  and  complete. 

■  Emission  reductions  generated  are 
real  and  surplus. 

•  The  source  used  an  emission 
quantification  protocol,  according  to 
subchapter  30,  to  calculate  the 
emissions  reductions. 

•  A  prohibited  generation  strategy  is 
not  the  basis  for  the  emission  reduction. 

How  Do  Sources  Use  Credits? 

New  Jersey's  OMET  Program  requires 
discrete  credits  to  be  verified  by  a  New 
Jersey  licensed  professional  engineer  or 
ceiled  public  accountant,  before  they 
are  used.  The  verifier  must  be 
independent  of  the  generator  source.  In 
verifying  a  batch  of  discrete  credits,  the 
verifier  mast  make  a  diligent  inquiry 
that  goes  beyond  simply  relying  on  the 
generator's  representations.  The  verifier 
must  submit  a  Notice  to  the  Registry. 

Sources  that  wish  to  trade  or  use 
discrete  credits  must  provide  Notices  to 


the  Registry  with  information  about  the 
source's  intent  to  use  discrete  credits,  as 
well  as  the  source's  use  of  the  discrete 
credits.  The  Notices  must  also  include: 

•  Number  of  discrete  credits  to  be 
used. 

•  The  requirements  the  source  will 
comply  with  through  the  use  of  discrete 
credits. 

•  Copy  of  the  generation  Notice  for 
the  discrete  credits  used. 

•  Statements  that  the  discrete  credits 
were  not  previously  used  or  retired. 

•  Certifications  similar  to  the  other 
Notices. 

A  generating  source  can  use  discrete 
credits  at  a  later  time,  or  trade  them  to 
another  source  to  use  at  a  later  time.  The 
source  using  discrete  credits  must 
purchase  an  additional  10  percent  of 
discrete  credits  above  the  number  of 
credits  they  would  otherwise  need  to 
comply.  This  additional  amount  is  not 
used  for  compliance,  but  retired  to . 
benefit  the  environment. 

What  Are  the  Other  Requirements  of 
New  Jersey's  Program? 

New  Jersey's  OMET  Program  also 
contains  requirements  on  the  geographic 
scope  of  trading,  recordkeeping,  public 
availability  of  information,  and 
quantification  protocols. 

Sources  can  trade  VOC  or  NOx 
discrete  credits.  Discrete  credits  must  be 
designated  as  either  ozone  season  (May 
1  through  September  30)  or  non-ozone 
season  credits.  Discrete  credits 
generated  outside  of  the  ozone  season 
cannot  be  used  during  the  ozone  season. 

How  Does  New  Jersey's  Program  Protect 
the  Environment? 

New  Jersey  submitted  these  rules  as  a 
SIP  revision  to  allow  sources  which 
emit  ozone  precursors — NOx  and 
VOCs — flexibility  in  complying  with 
requirements  already  in  the  SIP.  The 
program  provides  emissions  sources 
with  a  financial  incentive  to  reduce 
emissions  below  levels  required  by 
applicable  Federal  and  State 
requirements  and  below  the  source's 
actual  emissions  of  the  recent  past. 
Sources  that  make  these  extra 
reductions  going  beyond  requirements 
generate  discrete  credits  that  they  can 
use  later  or  sell  to  other  sources. 
Discrete  credits  may  be  used  by  sources 
to  comply  with  emissions  limits.  The 
program  is  nut  a  means  of  limiting 
emissions;  instead,  trading  is  meant  to 
provide  an  opport\mity  to  comply  with 
existing  emission  limits  in  a  more  cost 
effective  manner. 

However,  the  OMET  Program  protects 
the  environment  in  several  ways: 

•  New  Jersey  has  demonstrated  that 
in  each  ozone  season  the  number  of 


discrete  credits  generated  will  be  equal 
to  or  greater  than  the  nimiber  used. 

•  'The  calculation  of  the  number  of 
discrete  credits  needed  for  use  is 
conservative  since  the  source  must 
retire  an  additional  10  percent  of 
credits. 

•  The  GMET  Program  specifically 
requires  credits  to  be  surplus  to 
reductions  already  relied  on  in  the  SIP. 

•  The  eipission  inventory  must  reflect 
the  generator's  emissions  before  they 
can  generate  credit. 

How  Is  New  Jersey's  Program  Enforced? 

New  Jersey's  OMET  Program  divides 
compliance  responsibilities  between  the 
generator,  verifier  and  user  of  discrete 
credit.  In  general,  the  generator,  verifier 
and  user  are  responsible  for  actions 
within  his  or  her  control,  and  a 
generator,  verifier  or  user  is  in  violation 
of  subchapter  30  if  they  do  not  fulfill 
their  respective  responsibilities. 

The  generator  is  responsible  for 
ensuring  that  it  has  created  discrete 
credits  according  to  the  OMET  Program 
and  that  the  discrete  credits  are  real, 
surplus,  and  properly  quantified. 

'The  verifier  is  responsible  for  making 
the  Notice  of  Discrete  Credit 
Verification  true,  accurate  and  complete 
and  using  diligent  inqiiiry  to  check  that 
the  generated  discrete  credits  are  real, 
surplus,  and  properly  quantified. 

Ine  user  is  responsible  for  ensuring 
that  its  use  of  discrote  credits  complies 
with  the  provisions  of  the  OMET 
Program,  including  requirements  on  the 
geographic  scope  of  trading  (subchapter 
30.17)  and  the  prohibitions  on  use 
(subchapter  30.13).  A  user  is  also 
responsible  for  ensuring  a  discrete 
credit  is  not  used  imless  the  Registry 
shows  that  the  user  holds  the  discrete 
credit,  the  credit  is  verified,  the  credit 
was  not  previously  used  or  retired,  and 
the  discrete  credit  is  valid. 

In  any  enforcement  action,  the 
generator,  verifier  and  user  bear  the 
burden  of  proof  on  each  of  their 
respective  responsibilities.  The 
verification  step  does  not  replace  the 
liability  of  the  generator  or  the  user 
imder  the  OMET  Program. 

How  Does  New  Jersey's  Program  Interact 
With  Title  V  Permits? 

The  purpose  of  the  Title  V  permitting 
program,  codified  in  40  CFR  Part  70,  is  * 
to  ensure  that  a  single  document 
identifies  all  applicable  requirements 
under  the  Act  for  sources  that  are 
"major  sources"  or  are  otherwise 
required  to  obtain  subject  to  a  federally 
enforceable  operating  permit.  Part  70 
contains  provisions  designed  to 
streamline  the  process  of  modifying 
operating  permits  for  fecilities  that  wish 
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to  participate  in  an  emissions  trading 
programs  like  the  New  Jersey  OMET 
program.  See,  e.g.,  40  CFR  70.6(a)(8), 
70.7(e)(2)(B).  New  Jersey  has  revised 
several  provisions  in  its  operating 
permits  regulation,  N.J.A.C.  title  7, 
chapter  27,  subchapter  22,  in  an  effort 
to  establish  appropriate  procedures  for 
facilities  to  make  changes  to  their 
operating  permits  so  that  they  can 
participate  in  the  OMET  program.  These 
revisions  to  the  New  Jersey  operating 
permits  regulation  will  be  reviewed 
separately  to  determine  whether  they 
are  consistent  with  the  federal  operating 
permits  regiUations  and  the  Clean  Air 
Act. 

How  Does  New  Jersey's  Program  Provide 
for  Emissions  Quantification  Protocols? 

A  key  element  in  the  design  and 
implementation  of  trading  programs, 
including  open  market  trading 
programs,  is  methods  for  quantifying 
amoimts  of  emissions.  Precisely 
determining  these  amounts  would  be 
important  to  determine  the  amount  of 
emissions  by  which  a  source  may  be 
exceeding  its  SIP  or  permit  limits^  and 
therefore  the  amoimt  of  emissions 
reductions  the  source  would  need  to 
acquire  in  an  emissions  trade  in  order 
to  meet  those  limits;  as  well  as  the 
amount  of  emissions  a  source  may 
generate  to  sell.  These  methods  are  often 
referred  to  as  emissions  quantification 
protocols,  or,  simply,  protocols. 

The  1992  preamble  to  the  part  70 
rulemaking  (57  FR  32250,  July  21, 1992) 
(1992  Permits  Rule  Preamble)  discusses 
emission  quantification  methods  in  the 
context  of  reviewing  emissions  trading 
within  a  permitted  facility  to  meet  its 
SIP  limits,  where  the  approved  SIP 
authorizes  such  trading  or  emission 
averaging.  

The  provisions  of  40  CFR 
70.4(b)(l2)(ii)  would  allow  a  source  to 
trade  emissions  within  the  permitted 
facility  to  meet  its  SIP  limits,  where  the 
permit  does  not  already  provide  for 
such  emissions  trading  but  the  SIP  does. 
This  method  would  allow  a  source 
which  had  not  anticipatedneeding  to 
trade  emissions  within  the  facility  to 
take  advantage  of  emissions  trading 
provisions  in  the  SIP  after  a  7-day 
notice,  without  having  to  modify  its 
permit  to  include  new  compliance 
provisions  to  enforce  for  the  emissions 
trade.  For  trades  to  occur  imder 
§  70.4(b)(12)(ii),  the  Part  70  preamble 
explains  that: 

Any  such  SIP  would  have  to  include 
compliance  requirements  and  procedures  for 
such  trades  *  *  *  these  procedures  must 
assure  that  any  trade  is  quantifiable, 
accountable,  enforceable  and  based  on 
replicable  procedures  for  ensuring  the 


emission  reductions  that  the  trading  program 
was  intended  to  provide,  including  necessary 
test  methods,  monitoring,  recordkeeping,  and 
reporting."  See  57  FR  32250,  32268  (July  21. 
1992). 

Similarly,  the  1992  Permits  Ride 
Preamble  allowed  States  to  use  the 
minor  permit  modification  process  to 
make  changes  to  operating  permits  to 
allow  facilities  to  participate  in 
emissions  trading  programs,  if  the 
underlying  SIP  or  EPA  rule  explicitly 
provided  that  minor  permit 
modification  procedures  could  be  used. 
57  FR  at  32287.  The  1992  Permits  Rule 
Preamble  also  stated  that  trading 
programs  approved  in  SIPs  and  EPA 
regulations  would  have  to  contain 
compliance  requirements  and  protocols 
to  assure  that  market-based  programs 
were  quantifiable,  accountable, 
enforceable  and  based  on  replicable 
procedures  for  determining  emission 
reductions  expected  from  the  program. 
Id. 

In  1995,  EPA  proposed  guidance  for 
state  open  market  trading  programs 
submitted  for  EPA  approval  as  part  of 
the  SIP.  The  1995  proposal  provides 
gmdance  on  the  emissions 
quantification  criteria  identified  in  the 
part  70  preamble  in  the  context  of 
designing  SIP-based  programs  to  allow 
trading  among  facilities.  Specifically, 
the  1995  guidance  allows  for  a  state's 
SIP-approved  open  market  trading  rule 
to  contain  only  the  criteria  and  process 
for  sources  to  develop  protocols.  This 
guidance  recommends  that  the 
protocols,  which  contain  the  specifics  of 
quantifiable  and  replicable  procedures, 
need  not  be  included  in  the  SIP,  but 
instead  may  be  included  with  the 
permit  at  the  time  of  the  emission  trade. 

By  notice  dated  September  15,  1999, 
EPA  published  notice  of,  and 
opportunity  for  comment  on,  the  Draft 
Economic  Incentive  Program  Guidance. 
64  FR  50086  (Draft  EIP  Guidance). 
Under  this  draft  guidance  proposal. 
States  with  EIPs  wotdd  submit  protocols 
as  SIP  revisions,  although  in  certain 
limited  circumstances  trading  could 
proceed  on  an  interim  basis  if  specified 
procedures  were  followed  before  EPA 
took  action  on  those  SIP  submittals. 
Draft  EIP  Guidance,  section  6.2(c). 

The  1992  Permits  Rule  Preamble 
stated  that  TiUe  V  required  emissions 
quantification  protocols  to  be  included 
in  the  SIP  in  order  for  intra-facility 
trading  to  be  available  through  the 
seven-day  notice  procedure.  It  could  be 
interpreted  that  similar  requirements 
would  apply  for  inter-facility  trading. 
The  1992  Permits  Rule  Preamble  also 
expressed  EPA's  view,  that  emissions 
quantification  protocols  should  be 
included  in  SIPs  in  order  for  the  minor 


permit  modification  process  to  be  used 
to  allow  facilities  to  participate  in  inter- 
facility  trading  programs,  if  the 
xmderiying  SIP  or  EPA  nde  explicitly 
provided  that  minor  permit 
modification  procedures  could  be  used. 
Today,  EPA  proposes  to  clarify  that 
Tide  V  does  not  require  that  protocols 
be  included  in  the  SIP.  Rather,  the 
requirements  of  TiUe  V  would  be 
satisfied  with  the  inclusion  of  protocols 
in  the  permits  themselves.  EPA  is  not, 
however,  proposing  today  to  revise  the 
provisions  of  the  Draft  EIP  Guidance, 
which  recommend  that  protocols  be 
included  in  the  SIP  to  meet  the 
requirements  of  CAA  section  110 
(including  section  110(a)(2)(A), 
mandating  "enforceable  emissions 
limitations").  In  subsequent  guidance  or 
rulemaking,  which  could  include 
further  action  on  the  Draft  EIP 
Guidance,  EPA  intends  to  clarify  the 
relationship  between  protocols  and  SIP 
revisions  for  purposes  of  the  section  110 
requirements. 

In  addition,  EPA  proposes  to  approve 
New  Jersey's  OMET  Program  on  the 
basis  that  at  the  time  New  Jersey 
adopted  and  submitted  it  to  EPA,  New 
Jersey  relied  on  the  guidance  provided 
in  1995.  As  a  result,  EPA  proposes  to 
approve  the  provisions  of  the  OMET 
Program  that  the  SIP  must  include 
criteria  for  protocol  development  but 
not  the  protocols  themselves. 

When  Was  New  Jersey's  Program 
Proposed  and  Adopted? 

On  August  2, 1995,  New  Jersey's 
Governor  signed  legislation  requiring 
the  State  to  promiUgate  an  open  market 
emissions  trading  program.  After  a 
public  workshop  on  September  19, 
1995,  New  Jersey  proposed  the  OMET 
Program  on  February  20,  1996  and  held 
a  public  hearing  on  March  7, 1996.  New 
Jersey  requested  public  comments  by 
March  21,  1996.  New  Jersey  adopted  the 
OMET  program  on  July  1, 1996  with  an 
operative  date  of  August  2, 1996.  New 
Jersey  published  Correction  Notices  on 
August  5, 1996,  November  18, 1996  and 
Jime  2,  1997. 

On  July  6, 1999,  New  Jersey  proposed 
amendments  to  the  OMET  Program  and 
held  a  public  hearing  on  August  5,  1999. 
New  Jersey  requested  public  comments 
by  August  20, 1999.  New  Jersey  adopted 
the  amendments  on  April  7,  2000  with 
an  operative  date  of  June  6,  2000. 

When  Was  New  Jersey's  Program 
Submitted  to  EPA  and  What  Did  It 
Include? 

New  Jersey  submitted  its  OMET 
Program  SIP  revision  to  EPA  on  October 
27, 1998.  EPA  determined  the  submittal 
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administratively  and  technically 
complete  on  December  22, 1998. 

New  Jersey's  OMET  Program  SIP 
revision  included  the  following 
elements: 

•  New  Subchapter  30 

•  Amended  Subchapters  3, 16, 18, 19 
and  22 

•  A  memorandum  of  understanding 
between  the  States  of  Connecticut  and 
New  Jersey 

•  Ten  applications  for  discrete  credit 
generation  strategies  from  May  1,  1992 
through  August  2,  1996,  as  supporting 
information 

•  A  detailed  evaluation  of  the  EIP 
requirements,  including  a  siunmary  of 
trading  activity  to  date. 

On  April  27,  2000,  New  Jersey 
submitted  a  SIP  revision  to  EPA 
containing  amendments  to  Subchapter 
30.  EPA  is  including  two  provisions  of 
the  amended  Subchapter  30  SIP  revision 
as  a  supplement  to  the  October  27, 1998 
SIP  revision.  These  two  specific 
provisions  relate  to  allowing  municipal 
waste  combustors  to  use  discrete  credits 
to  comply  with  certain  Federal  NOx 
emission  standards,  as  these  Federal 
rules  specifically  acknowledge  the 
abihty  of  New  Jersey  owners  and 
operators  to  comply  with  the  Federal 
NOx  standard  using  discrete  credits. 

EPA  is  including  these  provisions  as 
part  of  the  rulemaking  for  the  October 
27, 1998  SIP  revision  to  make  these 
provisions  federally-enforceable  and 
therefore  available  as  an  option  for 
sources  in  New  Jersey  to  meet  the 
December  19,  2000  final  compliance 
date  for  Increment  5  of  40  CFR 
62.14108(a)(5)  of  subpart  FFF. 

Odier  Significant  Items  Related  to  New 
Jmrsey's  Progran 

How  Does  New  Jersey's  Program  Avoid 
Adverse  Local  Impacts  of  Hazardous  Air 
Pollutant  Emissions? 

In  VOC  trading  programs,  it  is 
important  to  recognize  that  many  VOCs 
are  also  classified  as  hazardous  air 
pollutants  (HAPs).  EPA  is  committed  to 
protecting  the  health  and  environment 
of  local  conuniuiities  from  any  negative 
impacts  related  to  VOC  trading.  EPA  is 
also  committed  to  providing  flexibility 
for  local  decision  making  that  can  allow 
for  different  circiunstances  in  different 
localities. 

While  sources  involved  in  VOC 
trading  are  required  to  meet  all 
applicable  current  and  future  air  toxics 
requirements,  such  as  maximiun 
achievable  control  technology  (MACT), 
EPA  believes  VOC  trading  programs 
should  build  in  additional  safeguards 
for  HAPs.  In  the  September  15, 1999 
proposed  revisions  to  the  EIP  guidance. 


EPA  outlined  a  draft  framework  for 
addressing  HAP-related  issues  in  VOC 
trading  programs.  The  draft  framework 
says  VOC  trading  programs  must 
contain  the  following  general 
safeguards: 

•  A  program  review  of  the  trading 
program  to  evaluate  the  impacts  of  VOC 
trades  involving  HAPs  on  the  health  and 
environment  of  local  communities 

•  Prevention  and/or  mitigation 
measiues  to  address  any  negative 
impacts 

•  Public  participation  in  program 
design,  implementation  and  evaluation 

•  AvailM)ility  of  sufficient 
information  for  meaningful  review  and 
participation. 

New  Jersey's  OMET  Program  is  more 
restrictive  than  EPA's  proposed  open 
market  trading  model  rule  with  respect 
to  HAPs.  The  proposed  model  rule 
requires  a  user  source  to  disclose  the 
amount  of  HAPs  emitted  as  a  result  of 
the  use  of  discrete  credits.  New  Jersey's 
OMET  Program  prohibits  the  generation 
or  use  of  discrete  credits  which  would 
result  in  more  than  a  "de  minimis" 
increase  in  HAP  emissions.  These  de 
minimis  levels  are  the  same  as  the  levels 
which  make  a  source  subject  to  MACT 
requirements.  New  Jersey's  OMET 
Program  also  requires  disclosure  of 
smaller  increases  in  HAP  emissions 
residting  from  discrete  credit  generation 
or  use. 

EPA  believes  New  Jersey's  OMET 
Program  is  consistent  with  the  proposed 
framework  for  addressing  HAP-related 
issues  in  VOC  trading  programs  as 
outlined  below,  even  though  New  Jersey 
adopted  its  OMET  Program  prior  to  the 
proposed  revisions  to  the  EIP. 

Periodic  Program  Evaluation 
provisions:  New  Jersey's  OMET  Program 
includes  a  periodic  program  evaluation 
in  the  form  of  an  audit  to  occiu  at  least 
every  three  years. 

New  Jersey  defined  this  program  audit 
as  part  of  the  initial  program  design  and 
will  include  any  appropriate  analyses 
and/or  criteria  contained  in  EPA 
guidance  on  audits.  Evaluation  can  also 
occiir  on  a  source-by-source  basis 
through  the  public  accessibility  of  the 
Registry  on  the  Internet  at 
www.omet.com.  Regulators  and  the 
public  are  able  to  track  the  generation 
and  use  of  discrete  credits  to  review  the 
implementation  of  specific  trades. 

Prevention  and  Mitigation  provisions: 
The  prevention  provision  in  New 
Jersey's  OMET  Program  of  unacceptable 
impacts  from  potential  or  actual  trades 
or  other  types  of  transactions  including 
HAPs  is  an  up-front  prohibition  on  the 
generation  and  use  of  discrete  credits 
which  are  accompanied  by  an  increase 
in  HAPs  above  a  de  minimis  level. 


Retrospective  mitigation  will  also  occur 
through  the  program  audit. 

Public  Participation  provisions:  New 
Jersey  provided  for  public  participation 
in  the  design  of  the  OMET  Program 
through  a  public  workshop  on 
September  19, 1995  to  have  an  open 
discussion  of  the  issues  with  interested 
parties  on  open  market  trading.  After 
the  workshop.  New  Jersey  proposed 
their  OMET  Program  on  February  20, 
1996  and  held  a  public  hearing  on 
March  7, 1996.  After  adopting  the 
OMET  program  on  July  1, 1996,  New 
Jersey  established  a  stakeholder 
workgroup  which  has  generally  met 
every  other  month  since  the  adoption  of 
the  OMET  Program.  These  meetings  are 
open  to  the  public  and  discuss 
implementation  of  the  OMET  Program 
and  ways  to  improve  its  environmental 
and  economic  effectiveness.  New 
Jersey's  program  audit  will  also  include 
an  opportunity  for  public  review  and 
comment. 

Information  Availability  provisions: 
New  Jersey's  OMET  Program  provides 
for  the  availability  of  sufficient 
information.  Subchapter  30  contains 
numerous  provisions  which  require  the 
Notices  filed  with  the  Registry  to 
contain  the  sufficient  and  appropriate 
information.  These  Notices  specifically 
contain  information  and  statements 
related  to  the  emissions  of  HAPs.  Also, 
subchapter  30.19  requires  all 
information  to  be  publicly  available. 

As  of  this  writing,  EPA  believes  New 
Jersey's  OMET  Program  is  consistent 
with  EPA's  current  thinking  on 
addressing  HAP-related  issues  in  VOC 
trading  programs.  As  EPA  develops 
additional  gmdance,  EPA  will  provide     ^ 
this  guidance  to  New  Jersey  as  the  State 
continues  to  discuss  these  and  other 
issues  in  the  program  audit  and,  where 
appropriate,  require  New  Jersey  to 
revise  the  OMET  Program. 

How  Does  EPA 's  Proposed  Action  Affect 
Earlier  Credits? 

New  Jersey  submitted  ten  applications 
for  discrete  credit  generation  strategies 
from  May  1,  1992  through  August  2, 
1996  as  part  of  the  OMET  SIP  submittal. 
New  Jersey  submitted  these  discrete 
credit  generation  strategies  to  EPA  in 
response  to  EPA  guidance  on  credits 
generated  prior  to  rule  adoption,  and  as 
supplemental  information  to  support 
the  OMET  SIP  submittal. 

EPA  reviewed  these  ten  credit 
generation  strategies,  independent  of  its 
review  of  the  OWET  SIP  revision,  to  see 
how  sources  were  implementing  the 
OMET  Program.  EPA,  in  its  role  of 
program  oversight,  decided  to  conduct 
this  review  to  provide  a  comprehensive 
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evaluation  of  New  Jersey's  OMET 
Program. 

In  the  review  of  the  ten  strategies, 
EPA  first  determined  whether  each 
strategy  was  consistent  with  the  criteria 
contained  in  subchapter  30.6(b)(2)  for 
emission  reductions  generated  between 
May  1,  1992  and  August  2,  1996.  EPA 
confirmed  that  each  of  the  ten  strategies 
met  the  criteria  for  submitting  a  Notice 
of  Certification  of  Discrete  Credit 
Generation  to  New  Jersey  by  October  31, 
1996.  Further,  EPA  acknowledges  these 
ten  strategies  to  be  the  only  discrete 
credit  generation  strategies  which  meet 
the  criteria  of  subchapter  30.6(b)(2),  and 
would  not  expect  any  other  pre- 
adoption  credits  to  exist. 

EPA  determined  there  were  varying 
degrees  of  deficiencies  in  each  of  the  ten 
credit  generation  strategies.  The 
deficiencies  in  each  strategy  ranged 
from  minor  calculation  errors  to  missing 
information  to  inconsistencies  between 
the  strategy  and  subchapter  30  and  EPA 
guidance.  If  EPA  discovered  a 
deficiency  in  any  of  the  strategies,  it  was 
not  a  deficiency  with  the  protocol 
development  criteria  contained  in 
subchapter  30,  but  an  issue  with  the 
specifics  of  the  strategy.  Independent  of 
the  review  of  the  OMET  SIP  revision, 
EPA  notified  New  Jersey  in  an  October 
20, 1999  letter  of  the  deficiencies  as  a 
result  of  EPA's  review.  In  this 
correspondence,  EPA  siunmarized  its 
approach  to  the  review  of  the  ten 
strategies,  identified  the  deficiencies  of 
each  strategy  and  described  its 
expectations  for  New  Jersey  and  the 
soiuces  to  address  the  deficiencies.  EPA 
clarified  that  the  Agency  is  not 
proposing  to  approve  or  disapprove  the 
strategies  as  part  of  the  proposed  action 
on  subchapter  30.  Rather,  EPA  provided 
this  information  to  give  the  participants 
in  the  OMET  Program  an  opportunity  to 
address  any  deficiencies  (according  to 
the  provisions  of  the  OMET  Program) 
prior  to  final  approval  of  the  OMET  SIP 
revision. 

EPA  expects  the  sources  to  address 
the  deficiencies  contained  in  the 
correspondence  prior  to  the  verification 
or  the  use  of  the  subject  discrete  credits. 
In  fact,  verifiers  should  consider  EPA's 
comments  in  its  review,  to  fulfill  the 
requirement  that  the  verification  of 
generated  discrete  credits  be  based  on 
diligent  inquiry  by  the  verifier. 

Upon  a  final  approval  of  New  Jersey's 
OMET  SIP  revision,  subchapter  30  will 
be  federally-enforceable.  Since 
subchapter  30  is  a  SIP  flexibility 
mechanism,  compliance  with  its  terms 
is  essential  in  order  to  avoid  complying 
with  other  applicable  requirements  of 
the  SIP.  Also,  the  generator  and  the 
verifier  may  have  other  responsibilities 


related  to  proper  quantification  and 
verification  of  the  discrete  credits.  EPA 
suggests  the  generators,  verifiers  and 
any  users  of  the  discrete  credits  review 
these  specific  discrete  credit  generation 
strategies  before  subchapter  30  becomes 
subject  to  EPA  enforcement. 

How  Will  New  Jersey  Audit  the 
Program? 

New  Jersey's  October  27,  1998  SIP 
submittal  letter  contains  an  enforceable 
commitment  to  meet  reasonable 
program  audit  requirements  established 
in  Federal  regulations  and/or  guidance. 
New  Jersey  will  ensure  that  an  audit  is 
performed  at  least  every  three  years 
which  meets  applicable  EPA  guidance, 
and  will  provide  timely  post-audit 
reports  to  the  EPA.  New  Jersey 
recognizes  its  responsibility  to  ensure 
that  the  OMET  Program,  as 
implemented,  is  consistent  with  the 
goals  of  rate  of  progress  and  of 
attainment  in  New  Jersey,  in  respect  to 
the  national  ambient  air  quality 
standard  for  ozone  and  does  not  resiUt 
in  continued  non-attainment  in  New 
Jersey  and  downwind  areas.  At  a 
minimum.  New  Jersey  will  include  the 
following  elements  in  the  audit: 

•  An  evaluation  of  the  net  effect  of 
the  New  Jersey  OMET  Program  on 
actual  emissions 

•  Verification  that  in  each  ozone 
season  the  number  of  discrete  credits 
generated  will  be  equal  to  or  greater 
than  the  number  used;  and, 

•  An  evaluation  of  the  cost  savings. 

Also,  the  audit  will  determine 
whether  there  is  a  shortfall  between  the 
results  claimed  for  the  New  Jersey 
OMET  Program  and  the  actual  results 
obtained  during  program 
implementation.  If  there  is  a  shortfall. 
New  Jersey  will  submit  to  EPA,  with  the 
post-audit  report,  measures  to  remedy 
program  deficiencies  and,  if  applicable, 
measures  to  make  up  any  emissions 
shortfall  within  a  specified  period  of 
time  consistent  with  relevant  reasonable 
further  progress  and  attainment 
requirements. 

Since  New  Jersey's  commitment  to  do 
a  program  evaluation  includes  reference 
to  "any  applicable  EPA  guidance  on 
audits,"  New  Jersey  and  EPA  will  not 
only  use  the  guidance  contained  in  the 
1995  proposed  open  market  policy,  but 
could  use  the  guidance  contained  in  the 
1999  proposed  EIP  as  part  of  the 
program  evaluation.  In  addition.  New 
Jersey  should  specifically  evaluate  the 
inclusion  of  energy  efficiency  measures 
in  the  OMET  Program  as  part  of  the 
periodic  program  audit. 


What  Is  the  Basis  for  Today's  Proposal? 

As  discussed  in  the  section  "What 
Guidance  Did  EPA  Use  to  Evaluate  New 
Jersey's  Program?"  the  1994  EIP 
includes  requirements  for  mandatory 
EIPs  and  guidance  for  voluntary  EIPs.  40 
CFR  part  51,  subpart  U;  59  FR  16690. 
EPA  proposed  revised  guidance  to 
accommodate  open  market  trading 
programs,  by  notices  dated  August  3, 
1995,  60  FR  39668,  and  August  25, 

1995,  60  FR  44290.  EPA  proposed 
action  on  a  Michigan  emission  trading 
program  by  notice  dated  September  18, 
1997,  62  FR  48972.  EPA  received 
comments  on  both  of  these  proposals. 

Subsequent  to  these  proposals,  in  a 
letter  to  Congressman  'Thomas  J.  Bliley, 
dated  March  10,  1998,  Richard  D. 
Wilson,  EPA's  Acting  Assistant 
Administrator  for  Air  and  Radiation, 
stated  that  EPA  would  "work  with  the 
States  to  develop  open  market  programs 
tailored  to  their  individual 
circumstances.  In  this  process  EPA  and 
the  States  are  using  the  August  1995 
[open  market  trading]  proposal  as 
guidance  and  taking  into  account  both 
State  circumstances  and  the  many 
useful  comments  we  received  in 
response  to  the  proposal." 

New  Jersey  adopted  its  SIP  on  July  1 , 
1996  and  submitted  it  to  EPA  on 
October  27, 1998.  In  response  to 
requests  by  EPA,  New  Jersey 
supplemented  the  submittal  with  minor 
revisions  on  April  27,  2000. 

By  notice  dated  September  15,  1999, 
EPA  proposed  revised  guidance  for 
economic  incentive  programs.  62  FR 
50086.  This  proposal  would  revise  in 
certain  respects  the  Agency  guidance 
provided  in  the  1994  EIP,  the  1995  open 
market  trading  program  proposals  and 
the  guidance  provided  in  the  1997  EPA 
proposal  to  approve  the  Michigan 
program.  The  public  conunent  period  on 
the  September  15,  1999  proposal  ended 
December  10, 1999.  EPA  is  currenUy 
considering  the  public's  comments  in 
developing  a  final  revision  to  the  EIP 
guidance. 

In  developing  its  OMET  SIP  revision. 
New  Jersey  relied  on  EPA's  statements 
that  New  Jersey  could  base  its  SIP 
revision  on  the  1995  open  market 
trading  proposal.  On  several  occasions 
during  the  adoption  process,  EPA  and 
State  officials  confirmed  EPA's  support 
for  New  Jersey's  reliance  on  the  1995 
proposal  (September  21,  1995  note  to 
the  file  regarding  a  public  workshop  in 
Trenton,  New  Jersey;  and,  March  15, 

1996,  March  21,  1996,  April  30, 1996, 
and  May  22, 1996  letters  fit>m  EPA  to 
New  Jersey.)  By  the  same  token,  New 
Jersey's  submittal  of  the  SIP  revision 
accorded  with  EPA's  representations  to 
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Congressman  Bliley  that  States  could 
use  the  1995  guidance  to  assist  them  in 
developing  their  open  market  trading 
programs.  EPA  evaluated  the  SIP 
revision  against  the  guidance  available 
at  the  time  of  the  program's 
development  and  submittal.  This 
guidance  included  both  EPA's  1995 
open  market  trading  proposal,  and  the 
guidance  provided  in  the  Federal 
Register  notice  accompanying  the  1997 
EPA  proposal  to  approve  Michigan's 
trading  program.  In  light  of  this  reliance, 
EPA  is  today  proposing  to  approve  the 
New  Jersey  Sff  revision,  except  for  the 
deficiencies  discussed  in  the  "What  are 
EPA's  Proposed  Conditions  for 
Approval?"  section.  In  doing  so,  EPA  is 
proposing  to  apply,  on  an  interim  basis, 
both  the  1995  open  market  trading 
program  proposals  and  the  guidance 
contained  in  the  1997  EPA  proposal  to 
approve  the  Michigan  program,  in  light 
of  New  Jersey's  reliance  on  those  two 
proposals,  recognizing  that  some  aspects 
of  these  proposals  may  be  further 
revised  by  the  policies  of  the  1999  EIP 
proposal,  if  and  when  it  is  finalized. 

How  Will  New  Jersey  Address  Future 
EPA  Trading  Guidance? 

EPA  believes  the  basis  for  today's 
proposed  action  is  a  reasonable 
approach  in  the  interest  of  supporting 
trading  programs.  However,  due  to 
EPA's  lack  of  experience  with  open 
market  trading  programs  and  the  many 
issues  that  such  programs  raise,  EPA 
will  use  any  future  final  revised  EIP 
guidance  as  a  basis  for  re-evaluating 
New  Jersey's  OMET  Program,  in 
coordination  with  the  State,  to  ensure 
that  its  operation  is  consistent  with  the 
Clean  Air  Act  and  federal  regulation. 
EPA  will  notify  the  State  of  any 
deficiencies  in  the  OMET  Program, 
within  18  months  after  EPA  issues  a 
final  revised  EIP  guidance.  As  with  any 
SIP,  EPA  may  require  New  Jersey  to 
revise  the  OMET  Program  where 
necessary  and  re-submit  the  OMET 
Program  according  to  the  requirements 
and  deadlines  imder  section  110(k}(5)  of 
the  Act.  According  to  section  110{k)(5), 
New  Jersey  may  have  up  to  18  months 
to  revise  and  re-submit  the  OMET 
Program  after  EPA  notifies  the  State  of 
any  deficiencies. 

What  is  the  Status  of  the  1994  Economic 
Incentive  Program? 

The  1994  EIP  established,  through 
notice-and-comment  action,  rules  for 
mcuidatory  EIPs  cmd  guidance  for 
volimtary  EIPs.  Any  final  action  that 
EPA  may  take  to  approve  the  New  Jersey 
OMET  Program,  to  the  extent  that  action 
differs  from  the  guidance  portion  of  the 
1994  EIP,  would  revise  that  portion  of 


the  1994  EIP  action  only  for  purposes  of 
today's  action  on  the  New  Jersey  SIP 
submittal.  EPA's  proposed  1999  EIP 
guidance,  once  completed  through 
notice-and-comment  action,  may  further 
revise  the  guidance  portion  of  the  1994 
EIP  action. 

Conclusion 

EPA  is  proposing  to  conditionally 
approve  the  New  Jersey  SIP  revision  for 
Subchapter  30  and  approve  revisions  to 
Subchapters  16, 18,  and  19.  This  SIP 
revision  implements  New  Jersey's 
OMET  Program.  EPA  is  proposing 
conditional  approval  of  New  Jersey's 
OMET  Program,  provided  New  Jersey 
commits  to  correct  the  deficiencies 
discussed  in  the  "What  are  EPA's 
Proposed  Conditions  for  Approval?" 
section,  in  writing,  on  or  before 
February  8,  2001.  New  Jersey  must  then 
correct  the  deficiencies  and  submit 
them  to  EPA  within  one  year  of  EPA's 
final  action  on  the  OMET  SIP  revision. 

If  New  Jersey  submits  a  conunitment 
to  this  effect,  EPA  will  publish  a  final 
conditional  approval  of  New  Jersey's 
OMET  Program.  EPA  will  consider  all 
information  submitted  prior  to  any  final 
rulemaking  action  as  a  supplement  or 
amendment  to  the  October  27, 1998 
submittal.  If  New  Jersey  does  not  make 
the  required  commitment  to  EPA,  EPA 
is  proposing  in  the  alternative  to 
disapprove  the  OMET  Program. 

EPA  is  requesting  public  comment  on 
the  issues  discussed  in  today's  action. 
EPA  will  consider  all  public  comments 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  attending  the 
public  information  sessions  discussed 
in  the  DATES  section,  and  by  submitting 
written  conunents  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section. 

Administrative  Requirements 

£xecutivB  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regiilatory  Planning  and 
Review." 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 


environmental  health, or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  sajfety  risks. 

Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affiects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inoured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  ^A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
svunmary  of  the  natiu«  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
commiuiities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
i^sue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 


the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 


r 

State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

Paperwork  Reduction  Act 

This  action  does  not  add  any 
information  collection  requirements  or 
increase  burden  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  therefore  is  not  subject 
to  these  requirements. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  PubUc  Uw  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This. 
rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  28,  2000.  "    . 

Carol  M.  Browner, 
Administrator. 
(FR  Doc.  01-564  Filed  1-8-01;  8:45  amj 
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1 86.341.  1622 

2.^ 341 

3 1283 

5 1283 

64 1622 

90 86 

49CFR 

1247 1051 

Proposed  Rules: 

10 1294 

229 136 

567 90 

571 968 

591 90 

592 90 

594 90 

50CFR 

20 737,  1052 

223 1601 

635 55 

679 742.  1375 

Proposed  Rules: 

17 345.  1295,  1628.  1631. 

1633 
648 91,  1634 
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REMINDERS 

The  (terns  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  9, 
2001 

AGRICULTURE 
DEPARTMEFfT 

Farm  Service  Agency 

Program  regulations: 
Low-documentation  direct 
operating  loan  (Lo-Doc) 
regulations; 

implementation;  published 
1-9-01 

AGRICULTURE 
DEPARTMENT 

Rural  Buslness^ooperative 
Service 

Program  regulations: 
Low-documentation  direct 
operating  loan  (Lo-Doc) 
regulatior^; 

implementation;  published 
1-9-01 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 

Low-documentation  direct 
operating  loan  (Lo-Doc) 
regulations; 

implementation;  published 
1-9-01 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Servics 

Program  regulations: 
Low-documentation  direct 
operating  loan  (Lo-Doc) 
regulations; 

Implementation;  published 
1-9-01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 

species: 

Turtle  excluder  devices; 
published  1-9-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Information,  disclosure  and 
request;  published  1-9-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Spinosad;  published  1-9-01 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Alabama;  published  11-24- 
00 

Califomia;  publisfied  11-24- 
00 

Nebraska;  published  11-24- 
00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Indian  Reservation  Roads 
funds;  2001  FY  funds 
distribution;  published  1-9- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarfcaUng 
Service 

Raisins  grown  in — 
Califomia;  comments  due  by 
1-19-01;  published  1-4-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  meritis  (CEM)- 
affected  countries- 
Oregon;  receipt 
authorization;  comments 
due  by  1-17-01; 
published  12-18-00 
Spain;  Spanish  Pure  Breed 
horses;  comments  due  by 
1-16-01;  published  11-16- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 

Alaska  Commercial 
Operator's  Annual 
Report;  reporting  and 
recordkeeping 
requirements;  comments 
due  by  1-16-01; 
published  12-14-00 
Pacifk:  halitHJt  and 
sat)iefish;  comments 
due  by  1-16-01; 
published  12-14-00 
Atlantk:  highly  migratory 
species— 


AtlantK  bluefin  tuna; 
comments  due  by  1-16- 
01;  published  12-21-00 
DEFENSE  DEPARTMENT 
Civilian  health  and  medk»l 
program  of  unrformed 
servk»s  (CHAMPUS): 
Enuretk:  devices,  breast 
reconstruction  surgery. 
Persons  with  Disabilities 
Program  valkl 
authorization  period,  and 
earty  intervention  sendees; 
comments  due  by  1-16- 
01;  published  11-15-00 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Management  and  operating 
contracts;  patent 
regulations;  reviskxi; 
comments  due  by  1-16- 
01;  published  11-15-00 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Electric  distribution 
transformers;  efficiency 
standards;  comments  due 
by  1-16-01;  published  12- 
1-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contract  quality 

requirements  removed, 

and  technical  amendment; 

comments  due  by  1-19- 

01;  published  12-20-00 
Air  pollution  control: 
Operating  permits  programs; 

interim  approval  expiration 

dates;  revision;  comments 

due  by  1-19-01;  published 

12-20-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

1-17-01;  published  12-18- 

00 
California;  comments  due  by 

1-16-01;  published  12-15- 

00 
Colorado;  comments  due  by 

1-19-01;  published  12-20- 

00 
Georgia;  comments  due  by 

1-17-01;  published  12-18- 

00 
Pennsylvania;  comments 

due  by  1-16-01;  published 

12-15-00 
RtKxle  Island;  comments 

due  by  1-17-01;  pul)!ished 

12-18-00 
Texas;  comments  due  t>y  1- 

19-01;  published  12-20-00 
Hazardous  waste  program 
authorizations: 


Alabama;  comments  due  by 
1-19-01;  published  12-20- 
00 

Hazardous  waste: 
ldentrfk:ation  and  listing- 
Exclusions;  comn)ents  due 
by  1-18-01;  published 
12-4-00 

Exduskxis;  comments  due 
by  1-19-01;  published 
12-5-00 

Exduskxis:  cofTectk)n; 
.  comments  due  t>y  1-19- 
01;  published  12-11-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servkses: 
Federal-State  Joint  Board 
on  Universal  ServKe — 
Non-rural  carriers; 
telephor>e  exchange 
transfers;  interim  hold- 
harmless  support 
phase-down;  comments 
due  by  1-17-01; 
published  12-16-00 
Mandatory  FCC  Registratkxi 
Number;  adoption; 
comments  due  by  1-16- 
01;  published  12-15-00 
Digital  televiskxi  statkms;  table 
of  assignments: 
Ftonda;  comments  due  by 
1-16-01;  published  12-1- 
00 

Nevada;  comnDents  due  by 

1-16-01;  published  11-29- 

00 
South  Dakota;  comments 

due  by  1-16-01;  published 

11-29-00 
Virginia;  comments  due  t>y 

1-19-01;  published  11-30- 

00 
Wisconsin;  comments  due 

by  1-16-01;  published  11- 

30-00 

FEDERAL  DEPOSTT 
INSURANCE  CORPORATION 

Risk-t)ased  capital: 
Market  nsk  measure; 
securities  borrowing 
trar>sactions;  comments 
due  by  1-19-01;  published 
12-5-00 

FEDERAL  HOUSING 
RNANCE  BOARD 

Practk»  and  procedure: 
Administrative  enforcement 
actions:  hearirtgs  on 
record;  comments  due  by 
1-17-01;  published  12-18- 
00 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Market  risk  measure; 
securities  borrowing 
transactions,  comments 


IV 
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due  by  1-19-01;  published 
12-5-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTUENT 
Food  and  Drug 
Administration 
Food  for  hunuin  consumption: 
Food  lat)eling — 
Trans  fatty  acids  in 
nutrition  labeling, 
nutrient  content  claims, 
arKJ  fiealtti  claims; 
comments  due  by  1-19- 
01:  published  12-5-00 
Medical  devices: 
Menstrual  tampons  labeling; 
change  from  junior  to  Hght 
absorbency;  comments 
due  by  1-16-01;  put>lished 
10-18-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cara  Rnaiwing 
Adminiatration 
MedKare  and  Medicaid: 
Hospital  conditions  of 
participation;  laboratory 
services;  comments  due 
by  1-16-01;  published  11- 
16-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Grants  management 
regulations;  amendments; 
comments  due  by  1-16- 
01;  published  11-15-00 

INTERIOR  DEPARTMENT 
Rah  and  WikMfa  Sarvica 

Migratory  bird  permits: 


Falconry  education  permits; 
review;  comments  due  by 
1-19-01;  published  11-20- 
00 
MTERIOR  DEPARTMENT 
National  Park  Sarvica 
Special  regulations: 
Yellowstone  National  Park, 
John  D.  Rockefeller,  Jr., 
Parkway,  and  Grand 
Teton  NatKKial  Park; 
snowmobile  and 
snowplane  use;  limitatk>ns 
and  prohibitions; 
comments  due  by  1-17- 
01;  published  12-18-00 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Environment  and  pu/bHc 
health  and  safety; 
comments  due  by  1-19- 
01;  published  12-5-00 
PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  servioe,  and  career 
and  career-conditkxial 
emptoyment: 
Federal  Career  Intern 
Program;  staffing 
provtskins;  commerrts  due 
by  1-16-01;  published  12- 
14-00 
PrsvailNig  rate  systems; 
comments  due  by  1-18-01; 
published  12-19-00 
TRANSPORTATION 
DEPARTMENT 
Fadaiai  Aviation 
Adminiatration 
Air  traffk:  operating  and  flight 
rules,  etc.: 


Temporary  flight  restrictkxis; 
comments  due  by  1-16- 
01;  published  11-16^)0 

Ainworthiness  directives: 

Bell;  comments  due  by  1- 
16-01;  published  11-15-00 

Boeing;  comments  due  by 
1-19-01;  published  12-5- 
00 

Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  1-18- 
01;  published  12-19-00 

Groupe  Aerospatiale; 
comments  due  by  1-19- 
01;  published  12-14-00 

McDonnell  Douglas; 
comments  due  by  1-16- 
01;  published  11-14-00 

AirwortNness  standards,  etc.: 

Transport  category 
airplanes— 

Ttiermal/acoustK 
insulatk>n  materials; 
flammability  standards; 
comments  due  by  1-18- 
01;  published  9-20^)0 

Class  E  airspace;  commerrts 
due  by  1-15-01;  published 
11-2^00 

TRANSPORTATION 
DEPARTMENT 

MarMma  Adminiatration 

PractKe  and  procedure: 

Audit  appeals;  polny  and 
procedure;  comments  due 
by  1-16-01;  published  11- 
16-00 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehKle  safety 
standards: 

Occupant  crash  protection — 

Anthropomorphk:  test 
dummy;  commerrts  due 
by  1-16-01;  publisfied 
11-29-00 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Risk-t)ased  capital: 

Market  risk  measure; 
securities  borrowing 
transactkins;  comments 
due  by  1-19-01;  published 
12-5-00 

TREASURY  DEPARTMENT 

Intamai  Ravanua  Sarvica 

Estate  and  gift  taxes: 

Estate  tax  return  (Form 

706);  automata  6-month 

extensk)n  to  file; 

comments  due  by  1-18- 

01;  published  10-20-00 

Income  taxes,  etc.: 

Informatkm  reporting 
requirements — 

Payments  made  on  behaK 
of  anottier  person, 
paymerrts  to  joint 
payees,  and  payments 
of  gross  proceeds  from 
sales  involving 
investment  advisers; 
comments  due  by  1-17- 
01;  published  10-17-00 
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UST  OF  PUBUC  LAWS 

This  completes  the  listing  of 
public  laws  enacted  during  the 
second  session  of  the  106th 
Congress.  It  may  be  used  In 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641 .  This  list  Is 
also  available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  onjered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washinglort,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

The  list  will  resume  when  bills 
are  enacted  into  public  law 
during  the  next  session  of 
Congress.  A  cumulative  list  of 
Public  Laws  will  be  published 
in  the  Federal  Register  on 
Tuesday,  January  16,  2001. 


H.R.  552a/P.L.  10&-568 

Omnibus  Indian  Advancement 
Act  (Dec.  27,  2000;  114  Stat. 
2868) 

H.R.  S640/P.L.  106-569 
American  Homeownership  and 
Economic  Opportunity  Act  of 
2000  (Dec.  27,  2000;  114 
Stat.  2944) 
S.  2943/P.L.  106-570 
Assistance  for  International 
Malaria  Control  Act  (Dec.  27, 
2000;  114  Stat.  3038) 
H.R.  207/P.L.  106-571 
Federal  Physicians 
Comparatjility  Allowance 
Amendments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 
H.R.  2816/P.L.  106-572 
Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  3594/P.L.  106-573 
Installment  Tax  Correction  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  402Q/P.L  106-574 
To  authorize  tfie  addition  of 
land  to  Sequoia  National  Park, 
and  for  other  purposes.  (Dec. 
28,  2000;  114  Stat.  3062) 
H.R.  4656/P.L.  106-575 
To  authorize  the  Forest 
Service  to  convey  certain 


lands  in  the  Lake  Tahoe 
Basin  to  the  Washoe  County 
School  District  for  use  as  an 
elementary  school  site.  (Dec. 
28,  2000;  114  Stat.  3063) 

S.  1761/P.L.  106-576 

Lower  Rio  Grande  Valley 
Water  Resources  Conservation 
and  Improvement  /\ct  of  2000 
(Dec.  28,  2000;  114  Stat. 
3065) 

S.  274fl/P.L  106-577 

To  estat)lish  the  California 
Trail  Interpretive  Center  in 
Elko,  Nevada,  to  facilitate  the 
interpretation  of  the  history  of 
development  and  use  of  trails 
in  the  settling  of  the  western 
portkm  of  tf)e  United  States, 
and  for  otfier  purposes.  (Dec. 
28,  2000;  114  Stat.  3068) 

S.  2924/P.L.  106-578 

Intemet  False  Identification 
Prevention  Act  of  2000  (Dec. 
28,  2000;  114  Stat.  3075) 

S.  3181/P.L.  106-579 

National  Moment  of 
Remembrance  Act  (Dec.  28, 
2000;  114  Stat.  3078) 

H.R.  1795/P.L.  106-580 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering 


Establishment  Act  (Dec.  29, 
2000;  114  Stat.  3088) 

Last  List  December  29,  2000 


Put>lic  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronk;  mail 
notification  servk»  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserveiist8erv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills  are  enacted 
info  law  during  ttie  next 
session  of  Congress.  This 
service  is  strictly  for  E-mail 
notification  of  new  laws.  Tfie 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  tllms,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PuajOTCMS  •  PBKOCAIS  *  aECTROMC  PnOOLCTS 


Ontor  Ptocessmg  CodK 

♦7917 

I I  YllfS,  please  send  me 


Charge  your  order. 

H'a  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  1999/2(XX), 


S/N  069-000-00109-2  at  $46  ($S7.S0  foreign)  each. 
Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        |    |    |    | 
CD  VISA       CJ  MasteiCard  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


-D 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


1              1  1 

1                                                                  1  fuifuc  you  jor 

\                            (Credit  card  expiratinn  date)                    „  ..-,#  — f 

Purchase  order  number  (optional) 

YES     NO 

May  «c  make  your  nmeMdicsavaiaUe  to  odKr  Dialers?     [_J  [     | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbui^h,  PA  15250-7954 


9/99 


(XTiUaJlwa  <rtw*xiA^ 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

\^lliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n)  $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  U)  $78.00 

1998 

(Book  I) $74.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA 


(Rev.  MU) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CbmpiUtion  of 

Presidential 
Documents 


krtoaday.  Iniiuiy  13. 1M7 
\Ailuini  33— Niunbtr  2 
Pa(>7-«a 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
poiicies  and  announcements.  It 
contains  the  full  text  of  the 
Presidenfs  put>llc  speedies, 
statements,  messages  to 
Congress,  news  conferences,  and 
ottier  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
MoTKlay  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  Ksts 
of  acts  approved  by  the  Presklent, 
nominatfons  sut)mitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Preskiential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Offica  of  the 
Federal  Register,  National 
Archhms  and  Records 
Administration. 


Superintendent  of  Documents  Sobscriptioii  Order  Form 


Ontaf  ProcMsino  CodK 

♦  5420 


Charge  your  orthr.  i^^H  Ffi^ 


ItaEatyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I I  Y EiS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

CD  $15 1.00  First  Qass  Mail         [H  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  2S%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        |    |     |     |    |    |    |    l-f""! 


Company  or  personal  name 


(Please  type  or  print) 


Additkmal  address/attention  line 


Street  address 


LJ  visa       LH  MasterCard  Account 

I     l-l     I    I    I     I    I     I     


n 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
May  we  bmI 


lootkcr 


YES    NO 


Authorizing  signature  4/00 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsbuiigh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 

Federal  Register  Index,  or  t>oth. 

t_ 

LSA  •  Ust  of  CFR  Sections  Affacted 

The  LSA  (List  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  eunendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Fedsral  Register  Index 

The  index,  covering  tt>e  contents  of  the 
daily  Federal  Register,  is  issued  monthly  In 
cumulative  form.  Entries  are  csuried 
primsHy  under  the  names  of  ttie  Issuing 
agerKies.  Significant  subjects  are  carried 
as  cross-references. 
$28  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  Pnceaalng  Code: 


*  5421 

I I  Yll/iS,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order. 

H'B  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname/address  avajiabie  to  odier  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


I    I  VISA       LJ  MasterCard  Account 


ni 

1       .             (Credit  card  expiration  date)                   .,-,,,,  s^~J.m  I 

~                                '^                             your  ortur! 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  1.5250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  siiown  date. 


:  AEB    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


•  A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

•  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILE^JG  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespondence,  to  the  Superintendent  of  £>ocuments,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


OnMr  PiocMang  God*: 

*  5468 


Superintendent  of  Documents  Subscription  Order  Form 


I I   llliS,  enter  my  subscripdon(s)  as  follows: 


Charge  your  order.  I^MHSEff 


It's  Ea»yl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  5 12-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscripdons  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular 'domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attenbon  line 


Slieel  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

VES     NO 

May  we  make  your  name^MkbcssaMAMe  to  Other  nurikn?     \_\  |     | 


Please  Choose  Method  ot  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

dl  GPO  Deposit  Account         |     |     |     |     |     |     |    l-f"! 
[J  VISA       EH  MasteiCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  Amo 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pitt.sburgh,  PA  15250-79.54 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington,  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Conunittee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  Be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  h  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
GFO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.Bpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  ^up  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies^ack  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 


WHERE: 


WASHINGTON,  DC 

January  24,  2001,  from  9:00  a.m.  to  Noon 
(E.S.T.) 

Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street,  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricultural  Marketing  Service 

PROPOSED  RULES 
Cherries  (tart)  grown  in — 

Michigan  et  al.,  190&-1914 
Onions  (Vidalia)  grown  in — 

Georgia,  1915-1917 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Forest  Service 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Apparatus  and  method  for  tracking  human  eye  with 

retinal  scanning  display,  etc.,  1959-1960 
Passive  determination  of  projectile  miss  distance  method, 
1960 

Chemical  Safety  and  Hazard  Investigation  Board 

NOTICES 

Meetings;  Sunshine  Act,  1947 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1992 

Coast  Guard 

RULES 

Boating  safety: 

Recreational  vessels  operators;  Federal  blood  alcohol 
concentration  standard,  1859-1862 
Drawbridge  operations: 

Virginia,  1863-1864 

PROPOSED  RULES 

Drawbridge  operations: 
Florida,  1923-1925 

Commerce  Department 

See  Export  Administration  Biu-eau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1947 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  1958 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Special  access  and  special  regime  programs: 
Caribbean  Basin  countries;  participating  requirements; 
temporary  amendment;  correction,  1958 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 


Price  support  levels — 
Farmers  stock  peanuts;  cleaning  and  reinspection, 
1807-1810 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1958 
Comptroller  of  the  Currency 

RULES 

Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related  agreements; 
disclosvire  and  reporting,  2051-2113 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 
Assignment  of  claims,  2138-2140 
Clause  flowdown,  2139-2140 
Cost  accounting  standards  coverage;  applicability, 

thresholds,  and  waiver,  2135-2137 
Definitions,  2116-2136 
Introduction,  2115-2117 
Non-commercial  items — 

Advance  payments,  2136-2139 
Small  entity  compliance  guide,  2140-2142 
Technical  amendments,  2139-2141 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1958- 
1959 
Meetings: 

Healthcare  Quality  Initiatives  Review  Panel,  1959 

Nuclear  Weapons  Surety  Joint  Advisory  Committee,  1959 

Science  Board,  1959  - 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

B.I.  Chemicals,  Inc.,  2003 

Cerilliant  Corp.;  correction,  2003 

Chigarene,  Inc.,  2003 

Medeva  Pharmaceuticals  CA,  Inc.,  2004 

National  Center  for  Development  of  Natural  Products, 
University  of  Mississippi,  2004 

Norac  Co.,  Inc.,  2004 

Noramco,  Inc.,  2004-2005 

Noramco  of  Delaware,  Inc.,  2004 

Organichem  Corp.,  2005 

Organix,  Inc.,  2005 
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Roxane  Laboratories,  Inc.,  2006 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  1962- 
1963 
Grants  and  cooperative  agreements;  availability,  etc.: 
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Elementary  and  secondary  education — 
Safe  and  Drug-Free  Schools  and  Conununities  National 
Programs,  1963 
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Employment  and  Training  Administration 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2007-2008 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
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Nuclear  safety  management;  contractor-  and  government- 
operated  nuclear  facilities,  1810-1827 

Energy  Efficiency  and  Renewable  Energy  Office 
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Conservation  Codes  for  residential  buildings 
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NOTICES 
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Kansas  City,  MO  and  KS;  flood  damage  reduction  study, 

1960-1961 
Middlesex,  Somerset,  and  Union  Counties,  NJ;  Green 
Brook  flood  control  project,  1961-1962 

Environmental  Protection  Agency 
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NOTICES 
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Proposed  collection;  comment  request,  1975-1977 
Pesticide,  food,  and  feed  additive  petitions: 
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authorization  applications — 
Michigan,  1986-1988 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 


Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1947-1948 

Farm  Credit  Administration 

NOTICES 

Meetings;  Simshine  Act,  1988 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Gulfstream,  1829-1831 

Stemme  GmbH  &  Co.,  1827-1829 
Class  E  airspace,  1831-1832 
Commercial  space  transportation: 

Civil  penalty  actions,  2175-2192 
PROPOSED  RULES 

Airworthiness  directives: 

Airbus,  1917-1921 
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NOTICES 

Aeronautical  land-use  assvu-ance;  waivers: 

McGregor  Executive  Airport,  TX,  2039 
Airport  noise  compatibility  program: 
Cinciimati/Northem  Kentucky  International  Airport,  KY, 

2035-2036 
Sarasota-Bradenton  International  Airport,  FL,  2036-2038 
Environmental  statements;  availability,  etc.: 

Hartsfield  Atlanta  International  Airport,  GA,  2038-2039 
Meetings: 
Aging  Transport  Systems  Rulemaking  Advisory 
Committee,  2039-2040 
Passenger  facility  charges;  applications,  etc.: 
Bradley  International  Airport,  CT,  2040 
Cheyenne  Airport,  WY,  2040-2041 
Indianapolis  International  Airport,  IN,  2041 
North  Bend  Municipal  Airport,  OR,  2042-2043 
Reports  and  guidance  docimients;  availability,  etc.: 
Ignition  systems  on  turbine  powered  aircraft  engines; 
airworthiness  certification  standards;  policy 
statement,  2043 
Structural  djoiamic  analysis  methods  for  blade 
containment  and  rotor  unbalance  tests;  policy 
statement,  2043 
Time  limited  dispatch  of  engines  fitted  with  full 
authority  digital  engine  control  systems;  policy 
statement,  2043-2044 

Federal  Communications  Commission 

NOTICES 

Meetings;  Simshine  Act,  1988-1989 

Federal  Deposit  Insurance  Corporation 

RULES 

Gramm-Leach-Bliley  Act;  implementation: 
Commimity  Reinvestment  Act  {CRA)-related  agreements; 
disclosure  and  reporting,  2051-2113 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Panda  Gila  River,  L.P.,  1974 
Hydroelectric  applications,  1974-1975 
Applications,  hearings,  determinations,  etc.: 

AES  Medina  Valley  Cogen,  L.L.C.,  1970 

Algonquin  Gas  Transmission  Co.  et  al.,  1970 

Colorado  Interstate  Gas  Co.,  1971 
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Iroquois  Gas  Transmission  System,  L.P.,  1971 
Midwestern  Gas  Transmission  Co.,  1971-1972 
Panhandle  Eastern  Pipe  Line  Co.,  1972 
Southeastern  Natiual  Gas  Co.,  1972-1973 
Southern  Natural  Gas  Co.,  1973 
Tennesse  Gas  Pipeline  Co.,  1973 
Texas  Eastern  Transmission  Corp.,  1973-1974 
TransColorado  Gas  Transmission  Co.,  1974 

Federal  Housing  Finance  Board 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1989-1990 
Meetings;  Sunshine  Act,  1990 

Federal  Maritime  Commission 

NOTICES 

Agreements;  additional  information  requests: 

United  States  Australasia  Agreement,  1990 
Agreements  filed,  etc.,  1990 
Ocean  transportation  intermediary  licenses: 

Amex  International,  Inc.,  et  al.,  1990-1991 

Federal  Railroad  Administration 

RULES 

Track  safety  standards: 
Gage  restraint  measuring  systems  ;  proper  gage 
management,  1894-1901 
PROPOSED  RULES 
Railroad  workplace  safety: 
I     Roadway  maintenance  machine  safety,  1930-1945 

Federal  Reserve  System 

RULES 

Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related  agreements; 
disclosure  and  reporting,  2051-2113 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  1991 
Formations,  acquisitions,  and  mergers,  1991 

Meetings;  Sunshine  Act,  1992 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Rsh  and  Wildlife  Service 

RULES 

Marine  mammals: 

I  .  Polar  bear  trophies;  importation  from  Canada;  change  in 
I  finding  for  M'Clintock  Channel  population,  1901- 

1907 
NOTICES 

Environmental  statements;  availability,  etc.: 
Asbestos  Dimip  Superfund  Site,  Morris  Coimty.  NJ,  1999 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Decoquinate,  monensin,  and  tylosin,  1832-1834 

Biological  products: 
Blood,  blood  components,  and  source  plasma 
requirements,  revisions,  1834-1837 

Himian  drugs: 
Federal  Food,  Drug,  and  Cosmetic  Act;  antibiotic  drug 
certification;  technical  amendment,  1832 

NOTICES 

Medical  devices: 


Patent  extension;  regulatory  review  period 
determinations — 
Synvisc  Hylan  G-F  20  (4,713,448),  1992-1993 
Synvisc  Hylan  G-F  20  (5,143,724),  1993-1994 
Meetings: 
2001  FDA  Science  Forum  -  Science  Across  the 

Boimdaries,  1994-1995 
Medical  Devices  Advisory  Committee,  1995 

Forest  Service 

RULES 

National  Forest  System  lemd  resource  management 
planning: 
Plans  amendment  or  revision;  decisions  review; 
interpretive  rule,  1864-1866 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 
Assignment  of  claims,  2138-2140 
Clause  flowdown,  2139-2140 
Cost  accoimting  standards  coverage;  applicability, 

thresholds,  and  waiver,  2135-2137 
Definitions,  2116-2136 
Introduction,  2115-2117 
Non-commercial  items — 

Advance  payments,  2136-2139 
Small  entity  compliance  guide,  2140-2142 
Technical  amendments,  2139-2141 
NOTICES 
Acquisition  regulations: 

Space  Requirements  Worksheet  (SF  81A);  form 
cancellation,  1992 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Florida  International  University,  1999-2000 
Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Geographic  Data  Committee;  National  Spatial 
Data  Inft'astructure  Cooperative  Agreements  Program, 
2000 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1995-1996 
Reporting  and  recordkeeping  requirements,  1997 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1997 
Low  income  housing: 

Housing  assistance  payments  (Section  8) — 
Operating  cost  adjustment  factors,  1997-1999 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 


VI 
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See  Reclamation  Bureau 
Intamal  Revenue  Service 

RULES 

Excise  taxes: 

Excess  benefit  transactions,  2143-2172 

Group  health  plans;  continuation  coverage  requirements, 
1843-1859 
Income  taxes: 

Cafeteria  plans;  tax  treatment,  1837-1843 
PnOPOSEO  RULES 

Excise  taxes: 

Excess  benefit  transactions;  cross-reference,  2172-2174 
Income  taxes: 

Cafeteria  plans;  tax  treatment;  cross-reference,  1923 

International  Trade  Administration 

NOTICES 
Antidumping: 
Electrolytic  manganese  dioxide  bom — 
Greece,  1950-1952 
Japan,  1948-1950 
Hot-rolled  flat-rolled  carbon-quality  steel  products  bom — 

Japan,  1952 
Sulfanilic  acid  bom — 

China,  1952-1953 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  £rom — 
China.  1953-1956 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  conunent  request,  2006- 
2007 

Land  Management  Bureau 

RULES 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  and  Indian  oil  and  gas  resources;  protection 
against  drainage  by  operations  on  nearby  lands  that 
would  result  in  lower  royalties  from  Federal  leases, 
1883-1894 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 

Assignment  of  claims,  2138-2140 

Clause  flowdown,  2139-2140 
Cost  accounting  standards  coverage;  applicability, 

thresholds,  and  waiver,  2135-2137 
Definitions,  2116-2136 
Introduction,  2115-2117 
Non-commercial  items — 

Advance  payments,  2136-2139 
Small  entity  compliance  guide,  2140-2142 
Technical  amendments,  2139-2141 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act.  2008-2009 


National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  2044-2045 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Honda  Motor  Co.,  Ltd.,  2046-2047 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Pelagic  lon^ine  fishery;  vessel  monitoring  systems, 
1907-1908 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Coral  reef  ecosystems;  hearings,  1945-1946 

NOTICES 

Permits: 
Endangered  and  threatened  species,  1956-1957 
Marine  mammals,  1957-1958 

National  Parle  Service 

NOTICES 
Meetings: 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 
National  Seashore  Advisory  Commission.  2000-2001 
National  Register  of  Historic  Places: 

Pending  nominations,  2001 
Native  American  human  remains  and  associated  funerary 
objects: 
Agate  Fossil  Beds  National  Monument  et  al.,  NE — 
Inventory  from  Nebraska  panhandle  region;  correction, 
2001-2002 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nuclear  Management  Co.,  LLC,  2009-2010 
Meetings: 
Nuclear  materials  regulatory  process;  case  studies  on  gas 
chromatographs,  static  eliminators,  and  fixed  gauges; 
risk  information  use,  2010 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  2010-2031 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Health  Service 

See  Food  and  Drug  Administration 

Reclamation  Bureau 

NOTICES 

Meetings: 
Bay-Delta  Advisory  Council,  2002-2003 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation  safety  program; 
reauthorization,  2047-2048 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Frank  Russell  Investment  Co.  et  al.,  2031-2034 
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Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 

Central  Kansas  Railway,  L.L.C.,  2048 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related  agreements; 
disclosure  and  reporting,  2051-2113 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

2000  annual  country  eligibility  practices  review;  petitions 
submission  deadline;  Swaziland  worker  rights  review 
terminated,  etc.,  2034-2035 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

NOTICES 

Meetings: 


Debt  Management  Advisory  Committee,  2048-2049 
Veterans  Affairs  Department 

NOTICES 

Meetings: 
Rehabilitation  Research  and  Development  Service 
Scientific  Merit  Review  Board,  2049 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  the  Treasury,  Office  of  the  Comptroller  of 
the  CiuTency,  Office  of  Thrift  Supervision;  Federal 
Reserve  System;  Federal  Deposit  Insxirance 
Corporation,  2051-2113 

Part  III 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration,  2115- 
2142 

Part  IV 

Department  of  the  Treasviry,  Internal  Revenue  Service, 
2143-2174 

PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  2175-2192 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


vin 


Federal  Register /Vol.  66,  No.  7 /Wednesday,  January  10,  2001  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  tlie  end  of  this  Issue. 


7  CFR 

1446 1807 

ProposMi  RuIm: 

930 1909 

955 1915 

10  CFR 

830 1810 

12  CFR 

35 ; 2052 

207 2052 

346 2052 

533 2052 

14  CFR 

39  (2  documents)  ...1827,  1829 

71 1831 

405 2176 

406 2176 

PropoaMl  Rules: 

39  (2  documents)  ....1917,  1919 
71 1921 

21  CFR 

314 1832 

558 1832 

606 1834 

640 1834 

26  CFR 

1 1837 

53 2144 

54 1843 

301 ^.. 2144 

602 2144 

rropQ— d  Rutes: 

1 1923 

53 2173 

301 2173 

33  CFR 

95 1859 

117 1863 

177 1859 

PropoMd  RuIm: 

117 1923 

36  CFR 

219 1864 

40  CFR 

52  (3  documents)  ...1866,  1868, 
1871 

180 1875 

PropoMd  RuIm: 

52  (2  documents)  ...1925,  1927 

43  CFR 

3100 1883 

3106 1883 

3108 1883 

3130 1883 

3160 1883 

48  CFR 

Oh.  1  (2 

documents) 2116,2141 

1  (2  documents) 2117.  2140 

2 2117 

3 2117 

4 2117 

5 2117 

6 -. 2117 

7 2117 

8 2117 

9 2117 

11 2117 

13 2117 

14 2117 

15 2117 


17 .2117 

19 (2 documents) ...21 17,  2140 
22  (2  documents) . ...2117,  2140 

23 2117 

24 .2117 

26 .2117 

27 ^117 

28 5117 

29 .2117 

30 2136 

31 2117 

32  (2  documents)  ...2117,  2137 

33 .2117 

34 2117 

35 2117 

36 .2117 

37 2117 

39 2117 

42  (2  documents) ...2117,  2140 

43 2117 

44 2117 

47 5117 

48 5117 

49 2117 

50 2117 

52  (6  documents)  ...2117,  2136, 

2137.  2139,  2140 

53 2140 

49  CFR 

213 1894 

Propoaad  Rutos: 

214 1930 

50  CFR 

18 1901 

635 1907 

rropo»d  Rutosz 

660 ...1945 


1807 


Rules  and  Regulations 


Federal  Register 

Vol.  66,  No.  7 

Wednesday,  January  10.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
rww  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1446 

RIN  0560-AF56 

Cleaning  and  Reinspection  of  Farmers 
Stock  Peanuts 

AGEMCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  is  adopting,  as  a  final  rule, 
with  certain  changes,  the  provisions  of 
an  August  5. 1998,  interim  rule  that 
eased  conditions  for  marketing 
Segregation  3  peanuts.  The  interim  rule 
allowed  peanut  producers  to 
recondition  and  regrade  i}eanuts  in 
certain  limited  instances.  Peanuts  are 
graded  as  "Segregation  3"  peanuts  when 
they  are  found  by  visual  inspection  to 
have  Aspergillus  flavus  (A.  flavus) 
mold.  This  rule  changes  the  provisions 
of  the  interim  rule  to  allow  peanuts 
foimd  to  have  the  mold  to  be  cleaned  at 
a  different  buying  point  if  the  buying 
point  to  which  a  producer  delivered  the 
peanuts  does  not  have  cleaning 
facilities.  In  addition,  this  rule  formally 
extends  the  time  for  having  the  peanuts 
visually  reinspected  to  72  hom«  and, 
under  certain  conditions,  allows 
reinspection  at  an  alternate  site.  This 
rule  continues  to  limit  reinspection  to 
only  once  for  any  given  lot.  Comments 
solicited  in  the  interim  rule  with  respect 
to  chemical  inspection  of  farmers  stock 
peanuts  are  discussed  in  this  rule. 
However,  no  change  has  been  made  at 
this  time  with  respect  to  that  issue. 

In  addition,  this  rule  makes  certain 
other  technical/administrative  changes 
to  the  program  regulations.  One  of  those 
is  a  provision  allowing  for  waivers  of 
non  statutory  program  requirements  in 
cases  where  such  waivers  serve  the 
purposes  of  the  program.  Secondly,  the 


rule  drops  a  provision  which  refers  to  a 
defunct  crop  insurance  procediu"e. 
DATES:  Effective  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kincannon,  (202)  720-7914. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

For  purposes  of  Executive  Order 
12866,  this  rule  has  been  determined  to 
be  not  significant  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  because 
the  Commodity  Credit  Corporation  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
enviroiunental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  hiunan 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA), 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 


The  provisions  of  this  rule  do  not 
preempt  State  laws  to  the  extent  that 
such  laws  are  consistent  with  the 
provisions  of  this  rule.  Before  any  legal 
action  is  brought  regarding 
determinations  made  under  provisions 
of  7  CFR  part  1446,  the  administrative 
appeal  provisions  set  forth  at  7  CFR 
parts  11  and  780  must  be  exhausted. 

National  Appeals  Division  Rules  of 
Procedure 

The  procedures  set  out  in  7  CFR  parts 
11  and  780  apply  to  appeals  of  adverse 
decisions  made  imder  die  regulations 
adopted  in  this  notice. 

Paperwork  Reduction  Act 

The  information  reporting 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  and  assigned 
OMB  control  number  0560-0014.  The 
provisions  of  this  rule  do  not  impose 
new  reporting  requirements  or  changes 
in  existing  information  collection 
requirements. 

Background 

In  the  August  5,  1998,  Federal 
Register,  CCC  issued  changes  in  the 
peanut  poundage  quota  regulations  at  7 
CFR  Part  1446  with  respect  to 
determining  Segregation  3  peanuts.  The 
rule  modified  the  definition  of 
Segregation  3  peanuts  found  in 
§  1446.103  by  providing  that  peanuts 
found  to  have  visible  A.  flavus  moid 
upon  a  visual  inspection  at  a  buying 
point  may  be  reconditioned  and 
regraded  in  certain  limited  instances. 
For  many  years  peanuts  found  to  have 
visible  A.  flavus  mold  were  required  to 
be  marketed  as  additional  loan  peanuts 
or  as  quota  peanuts  returned  to  the  farm 
for  seed.  Although  no  cleaning  was 
allowed,  the  impact  of  the  inspection  on 
farmers  was  mitigated  by  the  availability 
of  "disaster  transfers"  which  allowed  a 
transfer  of  additional  loan  peanuts  to  a 
quota  loan  pool.  Those  transfers  did  not 
change  the  ultimate  use  of  the  peanuts 
but  did  allow  the  farmer  to  receive  a 
return  close  to  that  for  quota  peanuts  if 
the  farmer  otherwise  had  unused  quota. 

The  Federal  Agriculture  Improvement 
and  Reform  act  of  1996  (1996  Act) 
substantially  limited  the  quantity  and 
price  on  such  transfers  but  did  not 
mandate  the  particular  procedures  by 
which  peanuts  would  be  classified  as 
Segregation  3  peanuts.  To  mitigate 
possible  harm  to  individual  farmers 
with  Segregation  3  peanuts,  farmers 
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whose  peanuts  are  found  to  contain 
visible  A.  flavus  mold  were  allowed  by 
the  interim  nde  to  have  the  peanuts 
reconditioned  by  removing  foreign 
material  and  loose  shelled  kernels 
(LSK's)  in  accordance  with  directions  to 
be  issued  by  the  Director  of  the  Tobacco 
and  Peanuts  Division  of  the  Farm 
Service  Agency.  Comments  were 
requested  on  the  interim  rule.  Also,  the 
preamble  to  that  rule  requested 
comments  on  whether  there  should  be 
chemical  testing  undertaken  with 
respect  to  the  delivery  of  all  farmers 
stock  peanuts.  It  was  noted,  however, 
that  chemical  testing  for  wholesomeness 
was  already  being  undertaken,  under 
other  authorities,  at  a  later  marketing 
stage.  Specifically,  comments  were 
requested  with  respect  to  the  efficiency 
of  such  testing,  standards  for  such 
testing  and  the  assignment  of  costs  for 
such  testing. 

A  total  of  25  comments  was  received 
during  the  comment  period, 
representing  three  area  peanut  grower 
associations,  seven  State  peanut  grower 
organizations,  a  State  peanut 
oiganization,  a  State  farmer 
organization,  a  national  peanut  sheller 
organization,  six  members  of  Congress, 
three  Senators,  an  individual  sheller/ 
handler,  a  national  peanut  manufacturer 
organization,  and  a  law  firm 
representing  certain  peanut  producers. 

One  area  peanut  grower  association, 
one  State  peanut  grower  organization, 
the  national  peanut  manufacturer 
organization,  and  the  national  peanut 
shellers  association  opposed  the  change 
to  allow  regrading.  The  remaining  21 
respondents  generally  supported  the 
change  to  allow  cleaning  and 
reinspection.  The  respondents  raised 
three  primary  issues:  (1)  Since  not  all 
buying  points  have  cleaning  facilities, 
there  is  a  need  for  removing  peanuts 
fi^m  the  buying  point  to  a  location 
having  such  facilities.  (2)  tracking  loads 
of  peanuts  cleaned  and  presented  for 
reinspection  may  present  problems,  and 
(3)  producers  may  need  more  than  24 
hoiu-s  to  have  peanuts  cleaned  and 
reinspected. 

First  of  all,  with  respect  to  the  general 
issues  raised  (whether  to  allow 
recleaning  at  all)  it  remains  the  view  of 
the  agency  that  the  rule  should  allow  for 
regrading  and  recleaning.  That 
allowance  can  help  avoid  hardship  to 
farmers.  So  for,  the  allowance  of 
recleaning  has  not  appeared  to  present 
a  problem  as  far  as  the  administration  of 
the  price  support  system.  The  only 
material  potential  problem  would  be  the 
potential  diversion  to  quota  loan  pools 
of  peanuts  that  have  been  recleaned  but 
which  might  not  be  purchased  out  of  the 
inventory  at  full  price  because  a  buyer 


knows  that  the  peanuts  have  been 
recleaned.  So  far,  there  does  not  appear 
to  be  any  loan  problems  of  that  kind. 
However,  because  pool  losses  can 
spread  to  all  farmers  under  the  statutory 
system  that  is  now  in  place,  the  agency 
will  continue  to  monitor  this  situation 
to  insiue  fairness  to  all. 

We  now  address  the  other  issues 
raised  and  the  two  additional  rule 
changes  undertaken  in  this  notice: 

1.  Removing  Peanuts  From  the  Buying 
Point  To  Facilitate  Reconditioning  of 
Segregation  3  Peanuts 

Twelve  respondents,  both  those  in 
support  of  the  rule  and  those  opposed, 
expressed  concern  about  tracking  those 
loads  of  peanuts  removed  from  the 
buying  point  for  cleaning  to  assure  the 
same  peanuts  were  retiuned  for 
regrading.  One  -area  peanut  grower 
association  in  support  of  the  interim 
rule  stated  that  buying  points  without 
cleaning  facilities  should  be  allowed  off- 
site  cleaning  in  order  to  implement  the 
interim  rule  on  a  fair  and  equitable  basis 
for  all  buying  points.  One  State  grower 
association  and  one  area  peanut  grower 
association  opposed  the  interim  rule 
based,  in  part,  on  the  premise  it  would 
be  necessary  for  peanuts  to  be  removed 
for  cleaning  if  the  buying  point  did  not 
have  cleaning  facilities.  Also,  in  support 
of  the  rule,  a  State  grower  association 
and  a  State  peanut  commission 
commented  that  they  believed  loads  of 
peanuts  removed  from  the  buying  point 
could  be  tracked  and  monitored.  An 
area  peanut  grower  association  and 
three  State  peanut  grower  associations 
supported  the  interim  nde  as  issued  and 
emphasized  that  peanuts  should  not 
leave  the  buying  point. 

In  some  cases  it  may  well  be  that  the 
buying  point  to  which  the  farmer  takes 
the  farm's  peanuts  may  not  be  a  location 
where  recleaning  is  possible. 
Accordingly,  not  allowing  the  peanuts 
to  be  recleaned  elsewhere  could  have  a 
serious  effect  on  the  marketing 
decisions  made  by  producers  and  could 
interfere  with  normal  operations  of 
private  buying  points  and  producers.  On 
the  other  hand,  control  of  the  peanuts  is 
important  because  of  the  possible  effect 
on  the  loan  program  if  buyers  refuse  to 
buy  peanuts  that  have  been  moved  for 
fear  that  the  presence  of  the  mold  has 
been  obscured  by  re  mixing  of  the 
peanuts.  Such  fears,  should  they  occiu, 
could  affect  the  marketability  of  the 
peanuts.  In  turn,  the  lack  of 
marketability  could  produce  price 
support  loan  losses.  Hence,  this  raises 
the  same  general  concern  as  the 
question  of  whether  to  allow  recleaning 
at  all  and  we  reach  the  same  residt  as 
with  the  general  question  as  there  does 


not  appear  to  be  strong  evidence  to 
indicate  that  there  will  be  serious 
interference  with  the  price  support 
program  if  this  allowance  is  made.  In 
the  absence  of  such  evidence,  the 
agency  is  reluctant  to  interfere  with 
established  marketing  relationships. 
Accordingly,  the  final  rule  does  not 
require  that  recleaning  take  place  at  the 
same  location  where  the  peanuts  are 
first  presented  for  marketing  if  that 
buying  point  does  not  have  its  own 
cleaning  facilities. 

2.  24-Hour  Period  for  Cleaning  and 
Reinspection 

In  the  interim  rule,  the  agency 
generally  allowed  24  hoius  for  the 
recleaning  to  take  place  but  did  provide 
explicitly  for  authority  to  extend  that 
period  if  the  Director  of  the  Tobacco  and. 
Peanuts  Division  (TPD)  of  the  Farm 
Service  Agency  (FSA)  saw  fit  to  do  so. 
A  number  of  comments  addressed  this 
issue.  One  area  peanut  grower 
association  and  three  State  peanut 
grower  associations  supported  the 
interim  rule  as  written  with  a  24-hour 
reinspection  tumaroimd.  One  area 
peanut  grower  association,  three  State 
peanut  grower  associations,  one  State 
peanut  organization,  six  members  of 
Congress,  and  three  Senators  supported 
the  interim  rule  but  also  suggested 
either  a  24-hoiu'  turnaround  was  not 
enough  time  or  requested  allowing  72 
hours  for  peanuts  to  be  cleaned  and 
reinspected.  One  area  peanut  grower 
association  and  one  State  peanut  grower 
association  opposed  the  interim  rule 
based,  in  part,  on  the  assertion  that  24 
hours  was  not  enough  time  to  have  the 
peanuts  cleaned  and  regraded. 

Following  issuance  of  the  interim 
nde,  FSA  issued  procedures 
implementing  the  changes  to  allow 
reconditioning  and  reinspection  of 
farmers  stock  peanuts.  As  the  marketing 
of  1998  crop  peanuts  began,  certain 
buying  points  that  did  not  have  cleaning 
facilities  but  had  peanut  producers  who 
wanted  their  peanuts  cleaned  and 
regraded  requested  that  TPD  grant  relief 
to  allow  the  peanuts  to  be  cleaned  at  a 
different  buying  point.  In  order  to 
provide  equity  to  all  producers,  under 
the  provisions  of  the  interim  rule,  the 
Director  of  TPD,  FSA,  issued 
instructions  to  allow  72  hours  for 
cleaning  and  regrading  and  buying 
points  without  cleaning  facilities  to 
move  the  peanuts  to  an  alternate  buying 
point  for  cleaning  and  reinspection. 

We  have  estimated  that  fewer  than 
350  loads  of  peanuts  were  cleaned  and 
reinspected  dining  the  1999  crop  with 
most  occurring  in  the  Southeast 
marketing  area.  This  represents  a  30 
percent  decrease  fi^m  year-earlier 
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amounts  of  peanuts  cleaned  and 
reinspected  under  this  provision.  We 
estimate  that  about  65  percent  of  the 
reinspected  peanuts  were  able  to  qualify 
as  Segregation  1  peanuts. 

Here  also,  the  same  concerns  are  at 
play.  Those  concerns  were  identified  in 
the  comments  of  several  respondents 
who  expressed  the  concern  that 
reinspected  peanuts  would  be  viewed  as 
"hot"  with  respect  to  imdetected  A. 
flavus  mold  and  thereby  cause  pool 
losses.  However,  the  relative  small 
amount  of  peanuts  cleaned  and 
reinspected  did  not  have  a  significant 
impact  on  the  peanut  price  support  loan 
program.  Having  decided  that  off- 
premises  recleaning  should  be  allowed, 
it  follows  that  the  recleaning  period 
should  not  be  limited  to  24  hours  as  it 
may  not  be  possible  for  the  recleaning 
to  be  done  in  that  period  of  time. 
However,  this  concern  is  not  limited 
only  to  those  situations,  as  24  horn's 
may  also  be  too  short  in  some  instances 
at  buying  points  with  cleaning  facilities 
at  times  when  many  peanuts  are  being 
delivered  at  once  or  whether  there  is  an 
equipment  failiue  or,  for  that  matter,  a 
holiday.  Accordingly,  subject  to 
continued  oversight,  the  rule  allows  for 
a  72  hoiu  period  for  the  process  of 
recleaning  and  regrading  to  be 
completed. 

3.  Chemical  Testing  of  Farmery  Stock 
Peanuts  for  Aflatoxin 

With  respect  to  chemical  testing,  the 
issue  has  been  whether  or  not  there 
would  be  a  requirement  of  some  kind  of 
chemical  testing  before  farmers  stock 
peemuts  can  be  marketed — cmrenUy, 
there  is  a  visual  inspection  of  the 
peanuts  though,  as  indicated,  such 
inspections  are  designed  for  the 
administration  of  the  price  support 
program  and  assigning  a  value  to  the 
peanuts.  Wholesomeness  concerns  with 
respect  to  the  human  consumption  of 
peanuts  takes  place  as  needed  further 
along  in  the  marketing  process  and  is^ 
not  under  the  jurisdiction  of  CCC.  Nor 
is  CCC,  as  such,  a  regulator  of  the 
marketing  of  peanuts  except  as  needed 
to  operate  the  price  support  program 
itself  and  to  adminisier  the  production 
restriction  provisions  which  are  tied 
into  the  price  support  system.  However, 
because  of  concerns  that  undetected 
problems  could  produce  losses  to 
buyers  later  on,  there  has  been  a  debate 
within  the  industry  about  whether  there 
should  be  chemical  testing  of  all  farmer 
stock  peanut  deliveries.  In  light  of  that 
debate  and  its  connection  with  the 
recleaning  issue,  the  interim  rule  asked 
for  comment  on  whether  chemical 
testing  should  be  required  for  all 
marketings,  as  opposed  to  being  left  to 


individual  determinations  by  individual 
buyers.  A  number  of  comments  were 
received. 

One  area  peanut  grower  association 
and  four  State  peanut  grower 
organizations  opposed  the  use  of 
chemical  testing  of  farmers  stock 
peanuts.  Concerns  about  adverse 
impacts  on  peanut  producers,  increased 
expense,  delays  in  peanut  delivery  and 
environmental  impacts  of  chemicals 
used  for  testing  were  issues  raised  by 
the  respondents. 

A  national  peanut  sheller  organization 
and  a  national  peanut  product 
manufacturer  organization,  two  State 
peanut  grower  organizations  and  a  State 
peanut  commission  supported  the  use  of 
chemical  testing  as  a  more  accurate  and 
consistent  test  for  reflecting  the 
aflatoxin  content  in  farmers  stock 
peanuts.  These  respondents  pointed  to 
studies  that  show  occurrences  of  excess 
aflatoxin  in  peanuts  graded  as 
Segregation  1  and  relatively  low  levels 
of  aflatoxin  in  peanuts  grading 
Segregation  3.  The  respondents 
emphasized  that  the  studies  show  that 
the  current  visual  inspection  method  of 
grading  farmers  stock  peanuts  for  A. 
flavus  mold  is  not  a  definitive  indicator 
of  aflatoxin  content  of  the  inspected 
peanuts. 

A  sheller/handler  acknowledged  the 
need  to  enhance  the  peanut  grading 
system  and,  without  addressing 
chemical  testing  directly,  stressed  the 
need  to  remove  subjectivity  from  the 
testing  process.  Several  respondents 
in^ed  using  available  technology  in  the 
grading  process  while  protecting  the 
integrity  of  the  peanut  price  support 
program  and  its  function  for  peanut 
producers. 

Discussion  by  respondents  included 
incorporation  of  marketing  and  grading 
procedures  based  on  the  field 
application  of  beneficial  mold  that 
studies  suggest  decreases  the  likelihood 
of  the  occurrence  of  aflatoxin  in  peanuts 
produced  on  such  fields.  In  addition, 
several  respondents  suggested  that 
incoming  grade  requirements  with 
respect  to  visual  inspection  for  A.  flavus 
mold  or  aflatoxin  content  be  eliminated 
for  commercial  peanut  sales.  Since 
handlers  are  subject  to  outgoing  quality 
standards  based  on  chemical  testing  for 
aflatoxin,  the  respondents  reasoned  that 
there  is  no  real  justification  for  testing 
farmers  stock  peanuts. 

Discussions  on  the  issue  of  chemical 
testing  of  farmer  stock  peanuts  continue 
in  the  industry  and,  so  far,  no  consensus 
has  been  reached.  Thus  for  example,  no 
provisions  have  been  added  to  the 
Peanut  Marketing  Agreement,  an 
agreement  which  for  the  most  part  is  the 
product  of  recommendations  of  a  joint 


group  of  producers  and  buyers.  Issues 
which  come  into  play  in  the  question 
concern  the  tyi>e  of  testing  that  woidd 
be  required,  whether  it  would  be 
required  in  all  cases,  and  who  would 
pay  for  the  testing.  Given  that  lack  of 
unanimity  on  this  issue  and  the  lack  of 
imanimity  of  treatment  in  the 
marketplace,  there  does  not  appear  to  be 
an  established  market  practice  which 
the  price  support  system  needs  to  insiue 
that  peanuts  are  properly  valued  for 
price  support  purposes  to  avoid  pool 
losses.  For  that  reason  and  given  the 
limited  piuposes  of  the  price  support 
program,  there  does  not  appear  to  be 
reason  at  this  time  for  a  change  in  the 
program  regulations  regarding  this 
issue.  However,  private  concerns  remain 
free  to  engage  in  whatever  additional 
testing  they  feel  is  needed  to  protect 
their  interests  in  the  marketplace. 

4.  Modification  of  §1446.307 

In  §  1446.307  of  the  regulations, 
specifically  in  paragraph  (g)  of  that 
section,  it  is  provided  that  disaster 
transfers  cannot  be  made  from  an 
additional  peanut  loan  pool  to  a  quota 
loan  pool  if  the  producer  has  executed 
a  waiver  of  the  right  in  connection  with 
the  acquisition  of  crop  insurance 
benefits  from  the  Federal  Crop 
Insurance  Corporation  (FCIC),  or  other 
federal  agency.  Apparently,  FCIC  has.  in 
the  past,  been  the  only  federal  agency  to 
require  such  a  waiver.  Because, 
however,  it  is  understood  that  such 
waivers  are  no  longer  required  by  FCIC, 
this  provision  is  removed  in  this  rule. 

5.  Modification  of  §1446.102 

In  §  1446.102,  provisions  are  set  out 
which  govern  the  general  administration 
of  the  price  support  program.  In  that 
connection,  in  order  to  assure  maximum 
flexibility  for  the  agency  in  dealing  with 
new  problems  as  they  may  arise,  a  new 
provision  is  being  added  to  the 
regulations  which  allows  the  Director  of 
TPD,  FSA,  to  approve  variances  from 
the  regulations  where  the  variance  does 
not  involve  a  statutory  requirement  and 
where  such  a  variance  would  serve  the 
purposes  of  the  overall  administration 
of  the  program.  This  authority  would, 
however,  only  be  used  sparingly  to  deal 
with  new  and  developing  issues  or  to 
resolve  disputes  and  supplements 
whatever  flexibility  is  already  granted 
by  other  terms  of  the  regulations,  or 
granted  elsewhere. 

List  of  Sub|ects  in  7  CFR  Part  1446 

Loan  programs — agriculture,  reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  amendments  to  7  CFR 
part  1446  contained  in  the  interim  rule 
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issued  August  5.  1998,  are  adopted  as  a 
final  rule  with  the  following  change: 

PART  1446— PEANUTS 

1.  The  authority  citation  for  part  7 
CFR  part  1446  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  7271;  15  U.S.C.  714b 
and  714c. 

2.  Paragraph  (c)  of  §  1446.102  is 
amended  by  adding  a  new  sentence  to 
the  end  of  the  paragraph  to  read  as 
follows: 

11446.102    Administration. 

***** 

(c)  Supervisory  authority.  *  *  * 
Fiuther,  the  Director  of  TPD,  FSA,  may 
authorize  the  wavier  or  modification  of 
deadlines  and  other  requirements, 
except  statutory  deadlines  or 
requirements,  in  cases  where  lateness  or 
the  failure  to  meet  such  other 
requirements  does  not  adversely  affect 
operation  of  the  program. 

3.  Paragraph  (3)  of  the  definition  of 
"Segregations"  in  §  1446.103  is  revised 
to  read  as  follows: 

§1446.103    Definitions. 

***** 

(3)  Segregation  3.  Segregation  3 
peanuts  are  farmers  stock  peanuts 
which,  upon  visible  inspection,  are 
foimd  to  contain  Aspergillus  flavus 
mold:  Provided  further,  however.  That, 
in  accordance  with  such  written 
instructions  as  the  Director  may  issue, 
the  Director  shall  permit  producers  at 
approved  buying  points  as  specified  by 
the  Director  to  have  the  Segregation  3 
lot  reconditioned,  one  time  only,  and 
then  reinspected  visually.  If  the  buying 
point  where  the  peanuts  were  initially 
delivered  does  not  have  adequate 
cleaning  facilities,  CCC  may  approve  an 
alternative  buying  point  for  cleaning 
and  reinspection.  The  visual 
reinspection  may  not  occur  more  than 
72  hoiu^  from  the  initial  inspection 
except  as  permitted  by  the  Director  and 
the  second  grade  shall  be  considered  the 
final  grade  for  the  farmers  stock 
peanuts. 

§1444.307    [Amended] 

4.  Section  1444.307  is  amended  by 
removing  paragraph  (g)  from  that 
section. 

Signed  at  Washington,  D.C.,  on  January  3, 
2001. 

Keith  KeUy, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

(FR  Doc.  01-651  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  830 
RIN  1901-AA34 

Nuclear  Safety  Management 

AGENCY:  Department  of  Energy 
action:  Final  rule. 

SUMMAf«Y:  The  Department  of  Energy 
(DOE)  adopts,  with  minor  changes,  the 
interim  final  rule  published  on  October 
10.  2000,  to  amend  the  DOE  Nuclear 
Safety  Management  regulations. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  9,  2001. 
FOR  FURTHER  INF0RIMAT10N  CONTACT: 
Richard  Black,  Director,  Office  of 
Nuclear  and  Facility  Safety  Policy, 
270CC,  Department  of  Energy.  19901 
Germantown  Road,  Germantown,  MD 
20874;  telephone:  301-903-3465;  e- 
mail:  Richard.Black@eh.doe.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Summary 

On  October  10,  2000,  the  Department 
of  Energy  (DOE)  published  an  interim 
final  rule  in  the  Federal  Register  (65  FR 
60291)  that  amended  DOE's  nuclear 
safety  regulations  in  10  CFR  Part  830 
(Interim  Final  Rule).  DOE  provided  a 
30-day  public  comment  period  for  the 
Interim  Fiual  Rule  and  subsequently 
received  comments  to  the  rule  from  over 
30  parties.  As  a  result  of  the  comments 
that  were  received  to  that  Interim  Final 
Rule,  DOE  became  aware  of  a  number  of 
minor  errors  in  the  published  version  of 
the  rule  and  the  preamble,  as  well  as  a 
number  of  minor  changes  to  the  rule 
that  would  clarify  and  simplify 
implementation  of  the  amended  rule. 
We  are  republishing  the  rule  as  a  final 
rule  with  those  changes.  Finally,  we  are 
summarizing  the  issues  raised  in  the 
comments  to  the  Interim  Final  Rule  and 
providing  DOE's  responses  to  the  major 
issues.  Many  of  the  comments 
concerned  rule  implementation  issues 
that  will  be  addressed  in  the  rule 
implementation  guides. 

n.  Discussion  of  Changes  to  the  Rule 

The  following  changes  to  10  CFR  Part 
830  are  being  made  in  response  to 
comments  to  the  Interim  Final  Rule. 

A.  Changes  to  §830.2,  Exclusions 

We  are  amending  paragraph  830.2(d) 
to  exclude  the  mixed  oxide  fuel 
fabrication  and  irradiation  facilities  that 
the  Nuclear  Regidatory  Commission 
(NRC)  has  the  authority  to  license  and 
regulate  under  §  3134  of  the  Strom 
Thtirmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(Public  Law  105-261).  Section  3134 


amends  the  Energy  Reorganization  Act 
of  1974  to  add  §  202(5)  (42  U.S.C.  5842). 
This  exclusion  will  make  clear  that 
these  facilities  will  be  licensed  by  the 
NRC  and  must  be  designed  and 
constructed  to  meet  NRC  regulations. 
Thus,  these  facilities  are  excluded  from 
the  requirement  to  meet  10  CFR  Part  830 
before  and  after  a  license  is  issued  by 
the  NRC. 

B.  Changes  to  §830.3,  Definitions. 

We  are  revising  the  following 
definitions  in  §830.3: 

1.  Safety  Class  Structures,  Systems,  and 
Components 

We  are  revising  the  words  "identified 
by  the  documented  safety  analysis"  to 
"determined  from  safety  analyses"  to 
make  the  definition  consistent  with 
those  for  "safety  structures,  systems, 
and  components"  and  "safety 
significant  structures,  systems,  and 
components." 

2.  Technical  Safety  Requirements 
(TSRs) 

We  are  revising  the  definition  of  TSRs 
to  express  it  more  clearly.  As  revised, 
the  definition  of  TSRs  means  the  limits, 
controls,  and  related  actions  that 
establish  the  specific  parameters  and 
requisite  actions  for  the  safe  operation 
of  a  nuclear  facility  and  include,  as 
appropriate  for  the  work  and  the 
hazards  identified  in  the  documented 
safety  analysis  for  the  facility:  Safety 
limits,  operating  limits,  surveillance 
requirements,  administrative  and 
management  controls,  use  and 
application  provisions,  and  design 
features,  as  well  as  a  bases  appendix. 
The  documented  safety  analysis 
identifies  the  need  for  TSRs.  but  the 
actual  limits  are  identified  in  the  TSRs. 
The  revisions  make  clear  that  the  TSRs 
address  the  specific  numerical  limits 
and  related  actions  necessary  for  safe 
operation  of  a  nuclear  facility.  Because 
the  TSRs  identify  the  limits  and  actions 
necessary  in  specific  situations,  it  is  not 
appropriate  to  use  the  graded  approach 
to  justify  the  use  of  different  limits  and 
actions  than  those  set  forth  in  the  TSRs. 
The  change  made  to  the  graded 
approach  section  is  consistent  with  this 
change. 

C.  Changes  to  §830.7,  Graded  Approach 

We  received  a  number  of  comments 
requesting  us  to  clarify  where  a 
contractor  must  use  a  graded  approach 
and  how  the  graded  approach 
dociunentation  should  be  submitted.  We 
are  revising  the  language  in  §  830.7  to 
clarify  that  a  contractor  may  not  use  a 
graded  approach  in  implementing  the 
unreviewed  safety  question  (USQ) 
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process  or  in  implementing  the 
technical  safety  requirements.  We  are 
addressing  the  documentation  question 
in  Section  ID.  I  of  this  preamble. 

D.  Changes  to  Subpart  B,  Safety  Basis 

1.  Section  830.203    Unreviewed  Safety 
Question  Process 

a.  Unreviewed  safety  question  (USQ) 
procedure.  In  §  830.203  of  the  Interim 
Final  Rule  we  stated  that  the  contractor 
must  submit  a  USQ  "process."  In  fact, 
the  dociunent  that  specifies  how  the 
USQ  process  is  to  be  performed  is  the 
USQ  "procedure."  We  are  changing  the 
rule  language  in  §  830.203  to  reflect  that 
a  contractor  is  to  submit  "a  procedure 
for  its  USQ  process,"  rather  than  a 
"USQ  process."  Conforming  changes  are 
being  made  in  Appendix  A  to  Subpart 

B  as  well.  These  changes  should  be 
considered  when  reading  the  USQ 
discussions  in  the  preamble  to  the 
Interim  Final  Rule. 

b.  Existing  USQ  procedure.  In 
§830.203,  we  deleted  the  words  "DOE- 
approved"  ftova.  the  requirement  for 
contractors  to  continue  to  use  their 
existing  USQ  procedure  pending 
approval  of  the  USQ  procedure  to  be 
submitted  under  the  rule  by  April  10. 
This  will  ensiu-e  that  contractors  who 
have  not  received  DOE-approval  for 
their  ciurent  USQ  procedures  will 
continue  to  use  their  existing  USQ 
procedures. 

c.  Editorial  changes.  We  made  some 
editorial  changes  to  §  830.203  to  make  it 
easier  to  read. 

2.  Section  830.206    Preliminary 
Dociunented  Safety  Analysis 

We  received  a  ntimber  of  comments 
on  the  application  of  the  requirements 
for  a  preliminary  dociunented  safety 
analysis  to  new  nuclear  facilities  and 
major  modifications  to  nuclear  facilities 
that  were  nearly  ready  to  operate.  We 
agree  that  the  piupose  of  the 
requirement  is  to  ensure  that  DOE  and 
the  contractor  agree  on  design 
considerations  diuing  the  design  and 
early  construction  phases  of  the 
modification,  and  that  the  final 
documented  safety  analysis  will 
document  those  considerations  during 
the  final  construction  efforts. 
Consequently,  we  are  revising  §  830.206 
to  apply  to  hazard  category  1,2,  and  3 
new  nuclear  facilities  and  major 
modifications  for  which  construction 
begins  after  December  11,  2000. 

3.  Section  830.207  DOE  Approval  of 
Safety  Basis 

We  are  adding  the  word.',  "or  as 
approved  by  IX)E  on  a  later  date,"  to 
paragraph  830.207(b)  to  clarify  that  the 


contractor  must  perform  work  to  the 
approved  safety  basis  in  effect  on 
October  10,  2000  unless  there  is  a  more 
recent  DOE-approved  safety  basis.  The 
applicable  safety  basis  for  the  nuclear 
facility  is  the  latest  DOE-approved 
safety  basis. 

E.  Appendix  A  to  Subpart  B  to  Part 
830 — General  Statement  of  Safety  Basis 
Policy 

1.  We  are  adding  two  "safe  harbor" 
provisions  for  transportation  activities 
in  Table  2.  This  change  is  discussed  in 
more  detail  in  the  response  to 
comments. 

2.  We  are  making  conforming  changes 
in  the  appendix  to  be  consistent  with 
the  change  to  the  definition  of  TSRs. 

3.  Editorial  Changes. 

a.  We  are  adding  a  reference  to  Table 
1  in  paragraph  C  in  Appendix  A  to 
Subpart  B,  Scope. 

b.  We  are  revising  language  in 
paragraph  C  in  Appendix  A  to  Subpart 
B  to  read,  "all  DOE  nuclear  facilities, 
including  radiological  facilities,*  *  *" 
to  clarify  that  radiological  facilities  are 
considered  to  be  a  subset  of  nuclear 
facilities. 

c.  We  are  adding  a  "3"  to  the  last  item 
of  Table  1  in  Appendix  A  to  Subpart  B 
where  it  was  inadvertently  omitted. 

d.  We  are  editing  Table  2  in  Appendix 
A  to  Subpart  B  to  correct  the  alignment 
and  to  correct  language  in  paragraph 
(6)(2)  of  the  table. 

e.  We  are  changing  the  reference  to 
"DOE-STD-3009-94"  to  read  "DOE- 
STD-3009,  Change  Notice  1,  January 
2000,"  throughout  the  rule. 

in.  Response  to  Comments  on  the 
Interim  Final  Rule 

DOE  received  written  comments  from 
over  30  interested  organizations 
(primarily  DOE  contractors)  and 
individuals  on  the  amendments  in  the 
Interim  Final  Rule  for  the  DOE  Nuclear 
Safety  Management  requirements  of  10 
CFR  Part  830.  You  may  examine  written 
comments  between  9  AM  and  4  PM  at 
the  U.S.  Department  of  Energy  Freedom 
of  Information  Reading  Room,  Room 
lE-190, 1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  (202)  586- 
3142. 

This  section  of  the  Supplementary 
Information  siunmarizes  the  issues 
raised  in  the  comments  and  givQ^  DOE's 
response.  Many  of  the  comments  raised 
questions  and  positions  related  to  the 
implementation  of  the  requirements. 
These  comments  will  be  considered  in 
the  development  of  the  implementation 
guides  that  were  discussed  in  the 
preamble  to  the  Interim  Final  Rule. 


Preamble 

A.  Comment:  In  the  Summary  of 
Changes  in  the  preamble  to  the  Interim 
Final  Rule,  paragraph  G,  several 
commentors  noted  that  the  paragraph 
that  reads  "The  USQ  process  has  two 
steps  *   *  *"  is  incorrect  and  should  be 
entirely  deleted. 

Response:  We  agree. 

B.  CoiTunent;  Several  commentors 
provided  editorial  corrections. 

Response:  We  agree  with  the 
following  editorial  corrections  to  the 
preamble: 

1.  In  the  "Summary  of  Changes"  in 
the  preamble  to  the  Interim  Final  Rule, 
paragraph  n.D.f,  "Existing  DOE  nuclear 
facility  and  new  DOE  nuclear  facility," 
the  date  for  new  nuclear  facilities  was 
erroneously  listed  as  April  9,  2000.  The 
correct  date  is  April  9,  2001. 

2.  In  the  "Summary  of  Changes"  in 
the  preamble  to  the  Interim  Final  Rule, 
paragraph  II.D.2.d.vi,  on  page  60297, 
"electronic  microscopes"  should  be 
"electron  microscopes." 

830.1,  Scope 

C.  Conunent:  A  number  of 
commentors  objected  to  expanding  the 
scope  of  the  rule  to  cover  activities 
performed  offsite.  One  commentor 
suggested  limiting  the  offsite 
applicability  by  setting  a  dollar 
threshold  for  procurement  actions, 
exempting  procurement  of  commercial 
items,  limiting  the  applicability  to 
components  having  nuclear  safety 
significance,  or  reducing  fines  for  offsite 
work. 

Response:  We  have  considered  the 
suggestions  for  limiting  the  applicability 
of  the  rule  offsite  and  do  not  agree  that 
such  limitations  should  be  adopted.  In 
1995,  we  gave  notice  that  we  were 
considering  an  option  that  would 
expand  the  scope  of  Part  830  to  cover 
conduct  that  could  affect  the  safe 
management  of  nuclear  facilities 
without  any  limitation  that  such 
conduct  must  occur  at  nuclear  facilities. 
See  the  Notice  of  Limited  Reopening  of 
the  Conunent  Period,  60  FR  45381, 
45384  (Aug.  31.  1995).  In  adopting  this 
option  to  cover  offsite  activities,  we 
noted  that  the  scope  of  the  rule  would 
apply  not  only  to  prime  contractors 
responsible  for  a  nuclear  faciUfy,  but 
also  to  subcontractors,  suppliers,  and 
other  contractors,  including  those  who 
provide  items  (such  as  pumps,  valves, 
waste  containers,  piping,  and  electrical 
or  mechanical  devices)  or  services  (such 
as  design,  engineering,  maintenance, 
and  welding)  that  affect,  or  may  affect, 
nuclear  safety  of  DOE  nuclear  facilities. 
Thus,  the  provision  of  items  and 
services  talking  place  offsite  which  affect 
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nuclear  safety  would  be  covered  by  the 
rule.  DOE  expects  that  contractors  will 
establish  specifications  and  standards  in 
their  procurement  documents  and  flow 
them  down  to  all  tiers  of  subcontractors 
and  suppliers,  regardless  of  whether 
items  will  be  provided  or  services  will 
be  performed  onsite  or  offsite. 

We  also  recognize  that  in  some  cases 
contractors  may  not  flow  down 
specifications  but  may  choose  to 
prociu«  conunercial  grade  items  and 
materials  and  to  perform  the  tests  or 
other  actions  that  are  necessary  to 
upgrade  these  materials  or  items  to 
allow  them  to  be  used  as  items 
important  to  nuclear  safety.  Contractors 
may  choose  to  perform  the  required 
actions  to  upgrade  these  materials  or 
items  either  for  economic  reasons  or 
because  qualified  vendors  cannot  be 
found.  In  these  cases,  the  supplier  is 
responsible  for  meeting  the 
requirements  for  commercial  grade 
materials  or  items  as  specified  in  the 
procurement  dociunents  and  the 
contractor  is  responsible  for  ensuring 
the  requirements  are  met  for  using  these 
materials  or  items  as  items  important  to 
nuclear  safety. 

We  believe  that  the  alternatives 
suggested  for  limiting  the  offsite 
application  of  the  rule  are  not  necessary 
or  advisable.  Commercial  products  as 
well  as  small  dollar  purchases  may 
affect  nuclear  safety  of  EXDE  nuclear 
facilities  depending  on  their  intended 
use.  All  the  facts  and  circiunstances 
involved  in  the  failure  of  an  item 
procured  from  an  offsite  vendor  or 
supplier  will  be  looked  at  in  any 
subsequent  enforcement  action.  Civil 
penalties  can  be  appropriately  mitigated 
or  adjusted  in  accordance  with  the 
enforcement  discretion  in  10  CFR  Part 
820. 

D.  Comment:  A  nimiber  of 
commentors  questioned  how  they 
should  apply  the  requirements  of  this 
rule  to  transportation  activities  not 
regulated  by  the  Department  of 
Transportation  (DOT). 

Response:  We  are  amending  the  nde 
to  add  two  additional  "safe  harbor" 
methods  in  Table  2  of  Appendix  A  to 
Subpart  B  for  transportation  activities 
covered  by  this  rule.  The  new  safe 
harbor  methods  will  endorse  the 
methods  and  processes  described  in 
DOE-O-460.1A.  Packaging  and 
Transportation  Safety,  and  its  associated 
guide  and  DOE-O-461.1,  Packaging  and 
Transportation  of  Materials  of  National 
Security  Interest,  and  its  associated 
manual,  as  acceptable  ways  to  satisfy 
the  rule  requirements  for  transportation 
activities  covered  by  the  provisions  of 
this  rule. 


830.2,  Exclusions 

E.  Comment:  A  commentor  stated  that 
an  exclusion  to  the  requirements  of  this 
rule  should  be  provided  for  the  mixed 
plutonium-uraniiun  oxide  fuel 
fabrication  and  irradiation  facilities  for 
the  period  prior  to  licensing  by  the 
Nuclear  Regulatory  Coitamission  (NRC). 

Response:  We  already  exclude  any 
activity  licensed  by  the  NRC  in 
paragraph  83D.2(a).  The  NRC  has 
licensing  and  related  regulatory 
authority  for  any  facility  imder  contract 
with  DOE  that  is  used  for  the  express 
purpose  of  fabricating  mixed 
plutonium-uranium  oxide  nuclear 
reactor  fuel  for  use  in  a  commercial 
nuclear  reactor  licensed  under  the  AEA, 
other  than  any  such  facility  that  is 
utilized  for  research,  development, 
demonstration,  testing  or  analysis 
purposes.  See  Section  3134(a)  of  the 
Strom  Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(Pub.  L.  105-261)  which  amends  the 
Energy  Reorganization  Act  of  1974  to 
add  Section  202(5)  (42  U.S.C.  5842).  The 
design  and  construction  of  these 
facilities  will  be  required  to  meet  NRC 
nuclear  safety  regidations  and, 
therefore,  we  are  revising  §  830.2  to 
make  clear  that  we  are  excluding  these 
facilities  from  the  provisions  of  10  CFR 
Part  830.  This  exclusion  is  similar  to  the 
exclusion  for  activities  imder  the 
Nuclear  Waste  Policy  Act. 

830.3,  Definitions 

F.  Comment:  A  commentor  stated  that 
the  terms  "safety  analysis," 
"documented  safety  analyses,"  and 
"hazard  analyses"  are  used 
inconsistently  in  the  definitions  of 
"safety  class  structures,  systems,  and 
components;"  "safety  significant 
structures,  systems,  and  components;" 
and  "safety  structures,  systems,  and 
components." 

Response:  We  are  revising  the  words 
"Dociunented  safety  analysis"  to  "safety 
analyses"  to  make  the  definition 
consistent  with  those  for  "safety 
structures,  systems,  and  components" 
and  "safety  significant  structures, 
systems,  and  components." 

G.  Comment:  A  number  of 
commentors  noted  that  some  terms  used 
in  the  rule,  such  as  the  terms  "limited 
operational  life"  and  "short  remaining 
operational  period"  are  not  defined  in 
the  rule  and  guidance  should  be 
provided  on  what  these  terms  mean. 

Response:  We  agree  with  the 
comment  and  we  will  address  these  and 
other  terms  in  the  implementation 
guides  for  this  rule. 


830.7,  Gmded  Approach 

H.  Comment:  A  number  of 
commentors  raised  questions  regarding 
the  use  of  the  graded  approach  and  the 
appropriate  place  to  dociunent  it. 

Response:  We  received  a  number  of 
comments  requesting  us  to  clarify  where 
a  contractor  must  use  a  graded  approach 
and  how  the  graded  approach 
documentation  should  be  submitted.  As 
stated  in  the  preamble  to  the  Interim 
Final  Rule,  contractors  are  already 
required  to  implement  the  quality 
assurance  requirements  using  a  graded 
approach.  In  the  appendix,  we  stated 
that  DOE  expects  a  contractor  to  use  a 
graded  approach  to  develop  a 
documented  safety  analysis  and 
describe  how  the  graded  approach  was 
applied.  The  preamble  provided  that 
use  of  the  graded  approach  is  not 
appropriate  in  implementing  the  USQ 
process  or  in  implementing  technical 
safety  requirements.  We  are  revising  the 
requirements  in  §  830.7  to  add  a 
sentence  to  clarify  that  the  graded 
approach  is  not  appropriate  in 
implementing  the  USQ  process  or  in 
implementing  technical  safety 
requirements.  The  graded  approach 
remains  applicable  to  the 
implementation  of  quality  assurance 
and  to  the  dociunented  safety  analysis. 

We  also  received  conunents 
concerning  the  documentation 
requirements  explaining  how  the  graded 
approach  was  applied.  Section  830.7 
requires  a  contractor  to  document  the 
basis  of  the  graded  approach  used  and 
to  submit  that  documentation  to  DOE. 
While  the  rule  does  not  prescribe  when 
and  where  such  documentation  should 
be  submitted,  it  is  expected  that  the 
documentation  and  justification  for 
grading  would  be  submitted  in  the 
dociunents  in  which  it  is  used.  Grading 
methodology  and  its  application  would 
then  be  reviewed  by  the  DOE  officials 
who  have  the  authority  to  approve  the 
documents.  Grading  approaches  for  site- 
wide  programs  or  facility-specific 
applications  are  explained  further  in 
guidance  documents. 

Subpart  A,  Quality  Assurance 

I.  Comment:  Several  comments 
expressed  concern  that  failure  to 
perform  work  consistent  with  all 
"contract"  requirements  might  be 
subject  to  enforcement  actions  under  the 
provisions  of  the  Price- Anderson 
Amendments  Act  of  1988  (PAAA). 

flespo/ise;  Paragraph  830.122(e)(1)  of 
Subpart  A  of  the  rule  requires 
contractors  to:  "Perform  work  consistent 
with  technical  standards,  administrative 
controls,  and  other  hazard  controls 
adopted  to  meet  regidatory  or  contract 
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requirements,  using  approved 
instructions,  procedures,  or  other 
appropriate  means."  However,  both  this 
rule  and  the  DOE  PAAA  enforcement 
process  in  10  CFR  Part  820  are  limited 
to  contractor  activities  that  affect,  or 
may  affect,  the  safety  of  DOE  nuclear 
facilities.  Thus,  contract  requirements 
that  do  not  have  an  effect  on  nuclear 
safety  are  not  subject  to  the  work 
process  provisions  of  Subpart  A  of  this 
rule  and  will  not  be  subject  to  PAAA 
enforcement.  DOE  has  other  contract 
remedies  to  address  noncompliance 
with  contract  requirements  and  work 
processes  that  have  no  affect  on  nuclear 
safety. 

J.  Comment:  A  number  of  comments 
questioned  how  the  work  process 
requirements  apply  to  subcontractors 
and  suppliers. 

Response;  Section  830.121(a)  is 
explicit  that  all  contractors,  including 
subcontractors  and  suppliers,  must 
conduct  work  in  accordance  with  the 
quality  assurance  criteria  listed  in 
§  830.122,  including  the  work  processes 
criteria  in  paragraph  830.122(e). 
Moreover,  the  general  rule  in  paragraph 
830.4(a)  is  clear  that  subcontractors  and 
suppliers  may  not  take  any  action 
inconsistent  with  the  requirements  in 
Part  830.  In  addition  to  these  direct 
requirements,  paragraph  830.121(c)(4) 
makes  the  prime  contractor  responsible 
for  ensuring  subcontractors  and 
suppliers  satisfy  the  quality  assurance 
criteria  of  paragraph  830.122(e).  DOE 
expects  that  in  most  cases,  prime 
contractors  would  satisfy  this 
requirement  through  the  flowdov«i  of 
requirements  and  standards  in 
procvuement  documents.  The  prime 
contractor  will  be  subject  to  regulatory 
enforcement  if  a  subcontractor  or 
supplier  does  not  meet  the  quality 
assurance  criteria  when  providing  items 
and  services  that  could  affect  nuclear 
safety  of  DOE  nuclear  facilities.  This 
responsibility  of  the  prime  contractor, 
however,  does  not  relieve  the 
subcontractors  and  suppliers  from  the 
requirements  imposed  directly  upon 
them. 

K.  Comment:  A  number  of 
commentors  asked  why  DOE  is 
requiring  contractors  to  identify 
consensus  standards  that  are  used  in  the 
Quality  Assurance  Program  (QAP). 

Response:  EKDE  has  a  long  history  of 
requiring  the  use  of  appropriate  national 
and  international  standards  for 
implementing  its  quality  assurance 
requirements.  DOE  is  strongly 
committed  to  this  philosophy  to  ensure 
that  its  contractors  develop  and 
implement  effective  and  efficient  QAPs. 
Each  DOE  quality  assurance  criterion  is 
stated  as  a  performance  expectation  and 


does  not  specify  the  methods  to  achieve 
the  desired  performance  result.  National 
and  international  standards  {e.g.,  ASME 
NQA-1,  ASQ  E-4,  or  ISO  9001)  and 
their  supplemental  guidance  include  a 
number  of  proven  methods  for 
achieving  DOE's  performance 
expectations.  DOE  has  found  cases 
where  failure  to  use  these  standards  to 
develop  implementing  processes  has  led 
to  noncompliance  with  the  DOE  quality 
assurance  criteria.  DOE  is  concerned 
that  all  of  its  contractors  are  not  taking 
full  advantage  of  the  benefits  standards 
offer.  Use  of  national  and  international 
standards  will  help  contractors  to 
develop  effective  and  efficient  QAPs 
that  are  also  aligned  with  their 
customer's  and  supplier's  QAPs.  The 
DOE  implementation  guide  for  the 
quality  assurance  requirements  in  the 
rule{DOE-G-414.1-2)  includes  a 
discussion  of  standards  use  and 
references  to  the  most  widely  accepted 
national  and  international  standards  for 
quality  assurance.  Contractor  use  of  this 
implementation  guide  and  the  clear 
identification  and  the  documented  use 
of  standards  will  also  help  DOE  meet  its 
responsibilities  to  review  contractor 
QAPs  to  ensure  that  they  meet  the  rule 
requirements  and  to  oversee  contractors 
to  ensure  that  they  fully  implement 
their  DOE-approved  QAPs. 

Subpart  B,  Safety  Basis 

L.  Comment:  A  commentor  stated  that 
§  803.201  does  not  add  to  the  rule's 
substantive  requirements,  and  because 
the  word  "work"  is  not  defined,  it  could 
lead  to  unjustified  applications  or  too 
narrow  interpretations. 

Response:  Other  sections  of  the  safety 
basis  requirements  (Subpart  B)  define 
the  requirements  for  derivation  and 
documentation  of  the  Scifety  basis  for  a 
nuclear  facility.  Section  803.201 
requires  that  the  activities  within  them 
must  be  conducted  in  accordance  v»nth 
the  safety  basis.  It  is  essential  to  have 
this  element  for  the  safety  basis 
requirements  be  more  than  a  paper 
exercise. 

M.  Comment:  Several  commentors 
asked  how  the  authorization  basis  is 
different  from  the  safety  basis. 

Response:  The  rule  defines  the  safety 
basis  as  the  documented  safety  analysis 
and  the  hazard  controls  that  provide 
reasonable  assurance  that  a  IDOE  nuclear 
facility  can  be  operated  safely  and  in  a 
manner  that  adequately  protects 
workers,  the  public,  and  the 
environment.  The  authorization  basis  is 
defined  in  DOE-G-450.4-1A,  hitegrated 
Safety  Management  System  Guide  for 
Use  with  Safety  Management  System 
Policies  (DOE-'P-450.4,  DOE-P-450.5, 
and  DOE-P-450.6);  the  Functions, 


Responsibilities,  And  Authorities 
Manual  (DOE-M^ll.l-lB);  and  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  48  CFR  970.5223-1, 
as  safety  documentation  that  supports 
the  decision  to  allow  a  process  or 
facility  to  operate.  Included  are 
corporate  operational  and 
environmental  requirements  as  found  in 
regulations  and  specific  permits,  and, 
for  specific  activities,  work  packages  or 
job  safety  analyses.  In  general,  the  safety 
basis  as  defined  in  the  rule  is  a  subset 
of  the  authorization  basis  as  the 
authorization  basis  includes  documents 
relating  to  environmental  issues,  such  as 
permits,  as  well  as  safety 
documentation. 

N.  Comment:  Several  commentors 
asked  why  DOE-STD-1027  is  listed  as 
a  requirement  for  hazard  categorization, 
instead  of  a  safe  harbor  method. 

Response:  In  general,  each  of  the  safe 
harbor  standards  listed  in  Table  2  of 
Appendix  A  to  Subpart  B  of  the  rule  can 
be  effectively  applied  to  specified  types 
of  facilities  and  activities.  In  allowing 
the  contractor  to  choose  the  appropriate 
safe  harbor  standard  for  developing  the 
safety  basis,  DOE  expects  the  contractor 
to  select  the  standard  that  best  fits  the 
application.  However,  DOE  wants 
contractors  to  be  consistent  when 
determining  the  hazard  classification  for 
its  nuclear  facilities;  hence  we  are 
requiring  the  consistent  use  of  DOE- 
S'ro-1027  which  has  an  established 
history  for  this  purpose. 

O.  Comment:  A  commentor  asked 
what  is  a  "below  hazard  category  3" 
nuclear  facility. 

Response:  In  DOE-STD-1027,  these 
facilities  are  categoris^ed  as  having  no 
potential  for  significant  offsite,  onsite, 
or  localized  consequences.  A  "below 
hazard  category  3"  nuclear  facility  is  a 
DOE  facility  or  activity  that  meets  the 
definition  of  a  nuclear  facility  but  does 
not  meet  the  threshold  in  DOE-STD- 
1027  for  a  hazard  category  3  nuclear 
facility.  These  facilities  are  sometimes 
referred  to  as  "radiological  facilities." 
See  also  Table  1  in  Appendix  A  to 
Subpart  B  of  the  rule. 

P.  Comment:  Two  commentors 
questioned  a  statement  in  the  preamble 
to  the  Interim  Final  Rule,  in  paragraph 
III.D  on  segmentation  that  said  "ff  a    • 
hazardous  materials  could  be 
transported  to  other  segments  by 
common  confinement  systems  or  the 
lack  of  other  physical  barriers,  the 
facility  caimot  be  segmented  for  the 
purposes  of  this  rule." 

Response:  We  agree  that  the  statement 
could  be  misleading  and  the  individual 
circumstances  would  need  to  be 
evaluated  to  determine  the  effect  on 
operations  in  the  other  segment  before 
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making  the  determination  of  whether 
segmentation  would  be  permitted  for 
purposes  of  categorizing  the  facility  and 
establishing  an  appropriate  safety  basis. 
Additional  discussion  on  segmenting 
nuclear  facilities  can  be  found  in  EKDE- 
STD-1027. 

We  emphasize,  however,  that  in 
considering  segmentation  a  contractor 
must  be  mindful  of  its  overriding 
obligation  to  ensiue  adequate  protection 
of  workers,  the  public,  and  the 
environment.  A  contractor  will  have  the 
burden  of  proof  to  demonstrate  that 
seonentation  is  appropriate. 

Q.  Comment:  A  commentor  stated  that 
USQ  determinations  related  to  potential 
inadequacies  of  the  safety  analysis 
(PISA)  are  not  always  done  in  a  timely 
manner  and  a  definite  time  period  for 
the  performance  of  a  USQ  determination 
should  be  provided  in  paragraph 
830.203(e)(3). 

Response:  The  implementation  guide 
for  the  USQ  requirements  of  the  rule 
(DOE-G-424.X)  will  provide  DOE's 
expectation  that  the  contractor's  USQ 
procediue  should  define  the  period  for 
the  performance  of  a  USQ  determination 
related  to  a  PISA  and  that  this  time 
period  should  be  on  the  order  of  days, 
not  weeks  or  months. 

R.  Comment:  Several  commentors 
asserted  that  a  PISA  should  not  be 
classified  as  a  USQ  imtil  a  USQ 
determination  confirms  that  the  safety 
analysis  is  inadequate. 

Response:  The  Tact  that  the  safety 
analysis  could  be  inadequate,  either 
because  of  a  deficiency  in  the  analysis 
or  because  of  an  as-found  condition, 
indicates  that  there  is  a  safety  question 
that  has  not  yet  been  reviewed  (in  other 
words,  a  USQ).  When  a  contractor 
discovers  a  PISA,  DOE  requires  the 
contractor  to  take  action  to  place  the 
facility  in  a  safe  condition  and  to  notify 
DOE  of  the  potential  inadequacy.  The 
performance  of  a  subsequent  USQ 
determination  is  to  confirm  a  positive 
USQ  determination  or  a  negative  USQ 
determination  through  the  application 
of  the  risk-related  criteria  for  a  USQ.  If 
the  finding  is  negative,  this  would 
support  a  request  to  DOE  to  remove  any 
operational  restrictions  imposed  when 
the  PISA  was  discovered. 

S.  Comment:  Section  830.203  requires 
contractors  for  existing  nuclear  facilities 
to  continue  to  use  their  existing  DOE- 
approved  USQ  procedure.  One 
commentor  asked  what  it  should  do  if 
DOE  has  not  yet  approved  its  USQ 
procedure. 

Response:  We  have  deleted  the  word 
"DOE-approved"  bom  the  requirement. 
Contractors  are  expected  to  continue  to 
use  their  existing  USQ  procedures 
pending  DOE  approval  of  the  USQ 


procedure  to  be  submitted  to  DOE  for 
approval  by  April  10,  2001  imder  the 
rule. 

T.  Coniment:  The  definition  of  a  USQ 
in  §  830.3  of  the  rule  states  that  a 
situation  involves  a  USQ  if  a  margin  of 
safety  could  be  reduced.  A  commentor 
proposed  that  the  margins  of  safety 
described  in  the  bases  appendix  to  be 
considered  should  be  limited  to  the 
margins  of  safety  described  in  the  bases 
section  of  the  technical  safety 
requirements. 

Response:  Not  all  nuclear  facilities  are 
required  to  have  technical  safety 
requirements.  For  example,  certain 
environmental  restoration  activities  are 
not  required  to  develop  technical  safety 
requirements.  The  safety  basis 
implementation  guides  will  clarify  how 
the  margin  of  safefy  criterion  should  be 
implemented. 

U.  Comment:  A  commentor  stated  that 
paragraph  830.204(b)(2),  should  specify 
that  the  documented  safety  analysis 
must  address  both  hazards  for  the 
facilities  and  the  activities  therein, 
instead  of  just  the  hazards  associated 
with  the  facility. 

Response:  We  agree.  In  fact,  the 
definition  for  a  nonreactor  nuclear 
facility  includes  facilities,  activities,  and 
operations.  No  change  to  the  rule  is 
necessary. 

V.  Conunent:  Several  conunentors 
questioned  why  a  contractor  must 
submit  a  preliminary  docimiented  safety 
analysis  for  a  major  modification  rather 
than  using  the  USQ  process  to  address 
the  changes. 

Response:  Several  commentors 
recommended  that  contractors  use  the 
USQ  process  and  modify  an  existing 
documented  safefy  analysis,  rather  than 
submitting  a  preliminary  docmnented 
safety  analysis  for  a  major  modification. 
This  suggestion  would  defeat  the 
purpose  of  the  review  and  approval  of 
the  safefy  aspects  of  design  of  the 
modification  prior  to  procurement  and 
construction,  which  is  to  ensiu«  that 
DOE  agrees  with  the  design  before  the 
modification  is  implemented.  If  the 
contractor  proceeded  to  modify  the 
existing  dociunented  safefy  analysis  for 
the  facilify  and  submit  it  for  approval, 
prior  to  design  and  construction,  the 
docimiented  safefy  analysis  would  be 
instantly  out  of  compliance  because  it 
would  no  longer  reflect  the  ciurent 
configuration  of  the  nuclear  facility. 

W.  Comment:  Several  commentors 
indicated  that  by  tying  the  definition  for 
a  major  modification  to  the  initial 
operation  date,  rather  than  the  design 
date,  contractors  could  be  required  to 
develop  preliminary  dociunented  safefy 
analyses  for  major  modifications  that 
were  already  designed  by  now  and 


possibly  under  construction,  and  for 
which  documented  safefy  analysis 
would  also  be  required.  A  commentor 
recommended  that  the  requirement  for  a 
preliminary  documented  safety  analyses 
for  a  major  modification  or  new  facilify 
be  linked  to  the  initiation  of  conceptual 
design. 

Response:  The  purpose  of  the 
preliminary  documented  safefy  analysis 
is  to  ensiue  that  DOE  and  the  contractor 
agree  on  design  considerations  during 
the  design  and  early  construction 
phases  of  the  modification.  We  are, 
therefore,  amending  §  830.206  to  apply 
to  hazard  category  1,2,  and  3  new  DOE 
nuclear  facilities  and  major 
modifications  for  which  construction 
begins  after  December  11,  2000. 

X.  Comment:  A  commentor  stated  that 
the  preliminary  docimiented  safety 
analysis  should  identify  safety  systems 
in  addition  to  safefy  programs. 

Response:  Safefy  systems  will,  of 
necessity,  be  identified  as  part  of  the 
safety  analysis  that  derives  the  aspects 
of  design  that  are  necessary  to  satisfy 
the  nuclear  safety  design  criteria.  This  is. 
expressed  in  the  definition  of 
preliminary  documented  safefy  analysis. 

Y.  Comment:  Several  conmientors 
asked  if  a  preliminary  documented 
safefy  analysis  is  needed  for 
environmental  restoration,  and 
decontamination  and  decommissioning? 

Response:  As  stated  in  paragraph  F.6 
of  Appendix  A  to  Subpart  B  of  the  rule, 
as  a  general  matter,  EKDE  does  not  expect 
preliminary  docimiented  safety  analyses 
to  be  needed  for  activities  that  do  not 
involve  significant  construction  such  as 
environmental  restoration  activities, 
decontamination  and  decommissioning 
activities,  specific  nuclear  explosives 
operations,  or  transition  surveillance 
and  maintenance  activities. 

Z.  Comment:  One  commentor  stated 
that  we  should  discuss  how  the 
integrated  safety  management  principles 
would  be  used  for  design. 

Response:  The  implementation  guide 
for  the  dociunented  safety  analysis 
(DOE-G-^21.X,  Implementation  Guide 
for  Use  in  Developing  Documented 
Safety  Analyses  to  Meet  Subpart  B  of  10 
CFR  Part  830)  specifies  that  a 
preliminary  dociunented  safety  analysis 
should  show  how  the  nuclear  safety 
design  criteria  of  DOE  Order  420.1 
(DOE-O-420.1),  Facility  Safety,  will  be 
satisfied.  The  implementation  guide  for 
IX)E-O-420.1  says  that  an  iterative 
process  between  safety  analysis  and 
design  should  begin  as  eeuly  as  possible 
so  safety  is  integrated  into  the  design 
process  as  early  as  possible.  This  is 
consistent  with  the  integrated  safety 
management  system  process. 
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AA.  Comment:  A  niunber  of 
commentors  asked  how  contractors 
should  address  normal  and  abnormal 
conditions  in  a  documented  safety 
analysis. 

Response:  Contractors  should  refer  to 
EKDE  implementation  guides  for 
additional  information  on  how  to  meet 
DOE's  expectations  regarding  the 
requirements  in  this  rule.  In  particular, 
contractors  should  refer  to  DOE-STD- 
3009.  sectioxi  3.3,  page  35  for  additional 
information  on  how  to  address  normal 
and  abnormal  conditions  in  the 
documented  safety  analysis.  This 
section  of  the  standard  describes  how 
all  modes  of  normal  operation  are  to  be 
considered. 

BB.  Comment:  Several  commentors 
asked  how  a  contractor  should  ensure 
4hat  a  safety  basis  contains  all  the 
required  contents  of  the  rule  when  using 
a  "safe  harbor"  standard  to  prepare  a 
documented  safety  analysis. 

Response:  In  general,  "safe  harbor" 
standards  listed  in  Table  2  of  Appendix 
A  to  Subpart  B  of  the  rule  are  the 
standards  currently  used  in  the  DOE 
complex  to  develop  docimiented  safety 
analyses  and  they  reflect  years  of 
experience  developing  adequate 
documented  safety  bases.  DOE  is 
confident  that  these  standards  provide 
good  methods  for  developing  a 
documented  safety  analysis.  If  a 
contractor  uses  a  "safe  harbor" 
methodology,  that  methodology  should 
result  in  a  contractor  satisfying  the 
regulatory  requirements  for  a 
documented  safefy  analysis.  However, 
the  contractor  is  responsible  for  meeting 
the  requirements  of  the  rule,  even  if  it 
uses  a  safe  harbor  standard  to  prepare 
its  documented  safety  analysis. 

CC.  Comment:  A  commentor  asked 
what  a  contractor  should  do  if  it 
developed  a  documented  safety  analysis 
using  a  safe  harbor  method,  but  did  not 
meet  every  criterion  of  a  safe  harbor 
method. 

Response:  As  discussed  in  the 
preamble  to  the  Interim  Final  Rule,  if  a 
contractor  uses  a  method  other  than  a 
safe  harbor  method  it  must  obtain  DOE 
approval  of  the  method  before 
developing  the  documented  safety 
analysis.  If  a  contractor  uses  a  safe 
harbor  method  to  develop  the 
documented  safety  analysis,  but  does 
not  follow  the  method  completely,  the 
contractor  should  request  DOE  approval 
of  the  method  with  the  specific 
deviations  identified. 

DD.  Comment:  Section  830.204  of  the 
rule  does  not  limit  the  documented 
safety  analysis  to  only  nuclear  hazards. 
Several  commentors  asked  if  controls 
for  non-nuclear  hazards  are  enforceable. 


Response:  As  stated  in  paragraph  V.F 
of  the  preamble  to  the  Interim  Final 
Rule,  we  expect  our  contractors  to 
address  all  radioactive  and 
nonradioactive  hazards,  as  well  as  the 
controls  necessary  to  provide  adequate 
protection  to  the  public,  the  workers, 
and  the  environment  from  these 
hazards,  in  the  documented  safety 
analysis  for  category  1,  2,  or  3  nuclear 
facilities.  However,  as  stated  in  the 
General  Statement  of  Enforcement 
Policy  (Appendix  A  to  10  CFR  Part  820), 
we  will  only  pursue  enforcement 
actions  through  the  procedures  in  Part 
820  for  those  noncompliances  that  have 
nuclear  safety  significance. 

EE.  Comment:  A  commentor  asked 
why  DOE  listed  criticality  safety 
requirements  separately  in  §830.204. 

Response:  DOE  chose  to  specifically 
call  out  certain  content  requirements  for 
the  documented  safefy  analysis  in  the 
rule  because  of  their  importance  to 
nuclear  safefy.  Among  these  are  the 
criticalify  safefy  requirements.  The 
criticality  safety  requirements  in 
§  830.204  are  consistent  with  the  current 
criticalify  safefy  requirements  in  DOE- 
O-420.1  which  is  listed  as  a  safe  harbor 
method  for  the  design  criteria  for  a  new 
nuclear  facility.  In  addition,  DOE-G- 
421.x,  Implementation  Guide  for  Use  in 
Developing  Documented  Safety 
Analyses  to  Meet  Subpart  B  of  10  CFR 
Part  830,  will  address  the  role  of 
criticality  safety. 

FF.  Comment:  A  commentor  stated 
that  we  should  specifically  incorporate 
the  criticality  standards  identified  in 
DOE-O-420.1  in  the  requirements  for 
the  documented  safety  analysis  in 
§830.204. 

■  Response:  The  rule  addresses  this 
issue  in  several  ways.  First,  DOE-O- 
420.1  is  invoked  in  §830.206  relative  to 
the  design  criteria  to  be  used  for  the 
preliminary  documented  safety  analysis. 
DOE-O— 420.1  addresses  the  design 
features  important  for  criticality  safety. 
Second,  Appendix  A  to  Subpart  B 
invokes  DOE-O-420.1  in  two  places:  (1) 
paragraph  F.6  of  the  appendix  describes 
the  design  criteria  for  a  preliminary 
documented  safety  analysis  and  (2) 
section  G  of  the  appendix  states  that 
"Order  420.1  provides  DOE's 
expectations  with  respect  to  fire 
protection  and  criticality  safety."  EKDE- 
G— 421.x  will  provide  additional 
discussion  of  the  importance  of  DOE- 
O— 420.1  with  respect  to  criticality  safety 
standards.  We  believe  these 
requirements  and  associated  guidance 
provide  sufficient  direction  to 
contractors  regarding  DOE's 
expectations  for  criticality  safety. 

GG.  Comment:  A  commentor  asked  if 
the  rule  permits  a  documented  safety 


analysis  to  reflect  a  final  categorization 
that  would  p^mit  segmentation  or  the 
application  of  unmitigated  release 
parameters  more  appropriate  to  the 
actual  situation. 

Response:  Yes.  Several  commentors 
misinterpreted  the  requirement  in 
§  830.202  for  classification  according  to 
DOE-STD-1027  as  not  allowing  for 
documented  safety  analysis  to  contain  a 
final  categorization  that  would  permit 
segmentation  or  die  application  of 
unmitigated  release  parameters  more 
appropriate  to  the  actual  situation.  The 
suggestion  was  made  to  allow  for  these 
modifications  as  part  of  the  initial 
categorization.  However,  no  change  to 
the  rule  is  needed  because  DOE-STD- 
1027  does  permit  these  modifications  as 
part  of  a  safety  analysis,  and  DOE-STD- 
3009  calls  for  final  categorization  as  part 
of  the  documented  safety  analysis. 

HH.  Comment:  Paragraph  830.205(c) 
should  include  reference  to  DOE-STD^ 
1120. 

Response:  Section  830.205  does  not 
reference  DOE-STD-1120.  However, 
DOE-STD-1120  is  referenced  in  Table  2 
of  Appendix  A  to  Subpart  B  td  the  rule 
as  a  safe  harbor  for  environmental 
restoration  activities.  We  believe  that 
this  is  the  appropriate  reference  to 
DOE-STD-1120  for  the  rule. 

II.  Coipment:  Several  commentors 
stated  that  including  design  features  as 
a  section  in  the  technical  safety 
requirements,  instead  of  allowing  the 
design  features  to  be  included  in  the 
documented  safety  analysis,  is 
expensive  and  provides  no  safety 
benefit. 

Response:  It  is  important  that  certain 
design  features  be  included  in  the 
technical  safety  requirements.  The 
design  features  to  be  included  in  a 
section  of  the  technical  safety 
requirements  are  those  which  are 
regarded  as  important  in  establishing 
the  safety  basis.  These  design  features 
should  not  be  changed  without  £)OE 
approval.  Since  changes  to  the  technical 
safety  requirements  must  be  approved 
by  DOE,  any  changes  to  design  features 
identified  as  technical  safety 
requirements  would  require  prior  DOE 
approval.  If  these  important  design 
features  are  just  included  in  the 
description  of  the  facility  in  the 
documented  safety  analysis,  alterations 
would  be  subject  to  the  USQ  process.  If 
the  contractor  determines  that  the . 
change  does  not  involve  a  USQ,  then  the 
change  may  not  be  submitted  for  prior 
DOE  approval. 

JJ.  Comment:  .Several  commentors 
asked  why  a  contractor  is  required  to 
submit  the  annual  update  of  the 
documented  safety  analysis  to  EKDE  for 
approval  when  DOE  will  have  already 
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approved  any  changes  to  be 
incorporated  in  the  documented  safety 
analysis  through  the  USQ  process. 

Response:  DOE  requires  contractors  to 
obtain  DOE  approval  of  the  annual 
update  of  the  dociunented  safety 
analysis  to  assiue  that  both  the  changes 
made  pursuant  to  the  USQ  process  and 
any  changes  not  covered  by  the  USQ 
process  have  been  properly  included  in 
the  update.  If  the  USQ  process  has  been 
followed  properly,  the  annual  approval 
of  the  dociunented  safety  analysis 
should  require  minimal  effort.  The 
annual  update  will  not  require  DOE  to 
review  USQs  already  approved  by  DOE. 

KK.  Comment:  A  commentor  asked  if 
DOE  has  already  approved  a  safety 
basis,  does  the  contractor  need  to 
reiflibmit  the  safety  basis  for  approval. 

flesponse;  Yes.  However,  if  a 
contractor  determines  that  its  ciurent 
safety  basis  meets  the  requirements  of 
the  rule,  it  may  request  EKDE  to  approve 
that  safety  basis  under  the  rule  through 
the  provisions  in  paragraph  830.207(c). 

LL.  Comment:  A  comnentor  asked 
what  safety  basis  applies  if  a  contractor 
has  submitted  a  new  safety  basis  to  DOE 
for  approval  as  of  October  10,  2000,  but 
DOE  has  not  yet  approved  it. 

Response:  The  effective  safety  basis  is 
the  DOE-approved  safety  basis.  When 
DOE  approves  a  new  safety  basis,  that 
becomes  the  new  effective  safety  basis 
as  of  the  date  of  the  approval.  We  are 
adding  the  words,  "or  as  approved  by 
DOE  at  a  later  date,"  to  paragraph 
830.207(b)  to  clarify  that  a  safety  basis 
may  be  superseded  by  later  revisions 
with  DOE  approval. 

MM.  GjiTimenf;  Paragraph  830.207(c) 
states  that  if  a  contractor  believes  that 
its  current  safety  basis  meets  the  rule,  it 
should  notify  DOE  by  April  9,  2001  and 
request  DOE  to  approve  the  safety  basis 
under  the  rule.  Further,  it  states  that  if 
DOE  does  not  issue  a  safety  evaluation 
report  (SER)  by  October  10,  2001.  a 
contractor  must  submit  a  safety  basis  to 
DOE  for  approval.  Several  commentors 
suggested  that  existing  safety  bases 
which  are  asserted  to  be  compliant  with 
the  rule  should  be  assumed  to  be 
approved  by  DOE  if  DOE  does  not  issue 
an  SER  by  October  10,  2001,  instead  of 
being  assumed  to  be  deficient.  A 
commentor  also  suggested  that  DOE 
might  not  approve  the  safety  basis 
vdthin  6  months  because  of  lack  of 
resources. 

Response:  It  is  desired  that  both  the 
contractor  and  DOE  take  positive  action 
in  establishing  safety  bases  luider  the 
rule.  The  contractor  should  maintain 
cognizance  of  the  status  of  DOE  reviews 
and  work  with  DOE  to  resolve  the  status 
of  the  safety  basis  submitted  in  a  timely 
fashion.  If  the  safety  basis  was  originally 


developed  using  one  of  the  safe  harbors 
of  the  rule,  the  safety  evaluation  report 
for  the  safety  basis  was  issued 
approving  the  safety  basis  and  the  safety 
basis  and  the  safety  evaluation  report 
are  ciurent,  then  the  DOE  effort  to  verify 
compliance  with  rule  provisions  should 
be  small. 

Appendix  A  to  Subpart  B 

NN.  Comment:  A  commentor  stated 
that  in  Appendix  A,  paragraph  G  should 
refer  to  "requirements"  in  DOE-O- 
420.1,  not  "expectations." 

Response:  We  agree  that  the 
provisions  in  DOE-O— 420.1  are 
requirements  if  the  order  is  included  in 
a  contract  for  the  facility  or  if  the  order 
is  adopted  by  the  contractor  in  its  work 
processes.  If  not,  the  order  still  provides 
DOE's  expectations. 

OO.  Comment:  A  commentor  noted 
that  the  sentence  preceding  Table  3  in 
Appendix  A  to  Subpart  B  of  the  rule 
says  that  Table  3  deHnes  the  specific 
nuclear  facilities  referenced  in  Table  2 
that  are  not  defined  in  §  830.3:  however. 
Table  3  defines  both  facilities  and 
activities.  Consequentiy,  the  commentor 
stated  that  the  reference  should  state  it 
defines  "facilities  or  activities." 

Response:  The  commentor  is  correct 
that  the  table  refers  to  both  facilities  and 
activities.  However,  the  term  used  is 
"nuclear  facilities."  Nuclear  facilities,  as 
defined  in  the  rule,  includes  both 
reactor  and  nonreactor  nuclear  facilities. 
The  definition  of  "nonreactor  nuclear 
facilities"  includes  facilities,  operations, 
and  activities.  Therefore,  no  change  is 
required. 

PP.  Comment:  One  commentor  stated 
that  DOE  should  make  the  safety  bases 
dociunents  available  to  the  public  and  a 
second  commentor  expressed  concern 
that  DOE  protect  classified  documents 
from  being  released. 

Response:  As  stated  in  the  last 
paragraph  of  Appendix  A  to  Subpart  B, 
DOE  will  maintain  a  public  list  on  the 
internet  that  provides  the  status  of  the 
safety  basis  for  each  hazard  category  1 , 
2,  or  3  DOE  nuclear  facility  and,  to  the 
extent  practicable,  provides  information 
on  how  to  obtain  a  copy  of  the  safety 
basis  and  related  dociunents  for  a 
facility.  In  accordance  with  applicable 
laws,  regulations,  emd  directives,  DOE 
will  not  release  classified  documents  to 
the  public.  However,  many  of  the  safety 
basis  dociunents  are  not  classified  and, 
therefore,  can  be  made  available  to  the 
public. 

General 

QQ.  Comment:  A  commentor  asked,  if 
there  is  no  single  contractor  responsible 
for  a  facility,  who  is  responsible  to 


ensure  the  requirements  of  the  rule  are 
met? 

Response:  At  some  DOE  sites, 
management  and  operating  (M&O) 
contractors  or  management  and 
integration  (M&I)  contractors  are 
responsible  for  ensuring  that  the 
responsibilities  of  an  activity  are 
properly  integrated.  In  such  cases,  the 
M&O  contractor  or  the  M&I  contractor, 
respectively,  would  be  responsible  for 
ensuring  the  requirements  at  a  facility, 
including  the  safety  bases  requirements 
of  Subpart  B  of  10  CFR  Part  830  are  met. 
For  other  facilities,  DOE  may  have 
assumed  the  role  of  the  integrator  and 
may  be  responsible  to  ensure  that  the 
requirements  are  met.  During  an 
enforcement  action,  DOE  will  weigh  the 
facts  and  circumstances  surrounding  an 
action  to  determine  the  responsible         . 
party. 

RR.  Comment:  A  commentor  asked  if 
DOE  expects  contractors  to  modify 
contracts  and  Safety  Management 
Systems  to  include  the  new 
requirements  in  the  rule. 

Response:  Regulatory  requirements 
are  legal  requirements  and  they  apply 
whether  or  not  they  are  incorporated  in 
contracts  or  Safety  Management 
Systems.  In  addition.  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
48  CFR  970.5204-2  (Laws  Clause)  states 
that  a  contractor  is  obligated  to  comply 
with  applicable  Federal,  state,  and  local 
laws  and  regulations,  unless  relief  has 
been  granted  in  writing  by  the 
appropriate  regulatory  agency  and  to 
flow  down  applicable  regulations  to 
subcontractors  and  suppliers.  It  further 
states  that  omission  of  any  applicable 
law  or  regulation  from  List  A  does  not 
affect  the  obligation  of  the  contractor  to 
comply  with  such  law  or  regulation. 

SS.  Comment:  A  commentor  asked  if 
contractors  and  subcontractors  are 
required  to  report  defects  and 
operational  events  through  the 
Occurrence  and  Processing  Reporting 
System  (ORPS). 

Response:  DOE  expects  its  prime 
contractors  to  continue  to  report  defects 
and  operational  events  through  ORPS, 
as  required  by  contracts.  Use  of  this 
system  may  be  enforceable  through  the 
quality  assurance  requirements  of 
Subpart  A,  but  the  particular 
circumstances  of  the  situation  would 
need  to  be  assessed.  Subcontractors  will 
continue  to  report  through  the  prime 
contractors.  Both  DEAR  48  CFR 
970.5223-1  and  the  procurement 
requirements  of  Subpart  A,  require 
prime  contractors  to  flowdown 
requirements  to  subcontractors. 

TT.  Comment:  A  commentor  asked  if 
exemptions  granted  to  contractors  under 
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DOE  order  requirements  would  be 
automatically  continued  under  the  rule. 

Response:  No.  New  exemptions  will 
need  to  be  requested  under  the 
provisions  of  Subpart  E  of  10  CFR  Part 
820. 

IV.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act 

We  have  reviewed  this  amendment  to 
10  CFR  Part  830  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.)  and  the 
Council  on  Enviroiunental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  Part  1500).  Prior  to  publishing  the 
notice  of  proposed  rulemaking  to  add 
Part  830  to  Title  10  of  the  CFR,  and 
under  the  NEPA  procedures  then  in 
existence,  we  concluded  that  the 
potential  environmental  impacts  of  Part 
830  would  be  clearly  insignificant.  We 
decided  that  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  was  required  in  connection 
with  the  promulgation  of  this  rule. 
Since  that  time,  we  have  issued 
regulations  establishing  implementing 
procedures  for  complying  with  NEPA's 
requirements  [See  10  CFR  Part  1021]. 
We  have  further  considered  Part  830 
under  these  regulations.  The  regulations 
include  a  list  of  typical  classes  of 
actions,  referred  to  as  categorical 
exclusions,  that  normally  do  not  require 
the  preparation  of  either  an 
environmental  impact  statement  or  an 
environmental  assessment.  Part  830  is 
covered  by  several  categorical 
exclusions  including,  among  others, 
information  gathering,  data  analysis, 
and  document  preparation  (A9);  training 
exercises  and  simulations  (Bl.2); 
routine  maintenance  activities  and 
custodial  services  (Bl.3);  and  site 
characterization  and  environmental 
monitoring  (B3.1)  [See  10  CFR  Part 
1021,  Appendices  A  and  B  to  Subpart 
Dl. 

We  have  concluded  that  the 
amendment  to  10  CFR  Part  830  does  not 
represent  a  major  federal  action  having 
significant  impact  on  the  environment 
under  NEPA  (42  U.S.C.  4321  et  seq. 
(1976)),  the  Council  on  Environmental 
Quality's  regulations  (40  CFR  Parts 
1500-08),  and  DOE's  implementing 
regulations  (10  CFR  Part  1021). 
Therefore,  the  amendment  to  this  rule 
does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

B.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
detemuned  not  to  be  "a  significant 


regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (0MB). 

C.  Review  Under  Regulatory  Flexibility 
Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  that  a 
Federal  agency  prepare  a  regulatory 
flexibility  analysis  for  any  rule  for 
which  the  agency  is  required  to  publish 
a  general  notice  of  proposed 
rulemaking.  The  requirement  to  prepare 
an  analysis  does  not  apply,  however,  if 
the  agency  certifies  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  605(b).  The  impact  of  the  changes 
to  Part  830  are  primarily  with  respect  to 
major  contractors.  Subcontractors  and 
suppliers  are  expected  to  satisfy  the 
provisions  of  Part  830  primarily  through 
the  programs  and  procedures 
established  by  prime  contractors. 
Consequentiy,  the  impacts  to  small 
entities  with  respect  to  changes  to  Part 
830  are  expected  to  be  minor.  The 
economic  impact  on  contractors  of  this 
filing  requirement  is  negligible.  On  this 
basis,  DOE  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and,  therefore,  no  analysis  has  been 
prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

The  information  collection  provisions 
of  this  rule  are  not  substantially 
different  from  those  contained  in  DOE 
contracts  with  DOE  prime  contractors 
covered  by  this  rule  and  were 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  Control  No.  1910-0300. 
Accordingly,  no  additional  Office  of 
Management  and  Budget  clearance  is 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
the  procedures  implementing  that  Act,  5 
CFR  1320.1  ef  seq. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  requires  agencies  to 
develop  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  loccd  officials  in  the 
development  of  regulatory  policies  that 
have  "federalism  implications."  Policies 
that  have  federalism  implications  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have  substantial 
direct  effects  on  the  States,  on  the 


relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  EKDE  has 
examined  the  changes  to  Part  830  and 
determined  that  they  do  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  No  further  action  is 
required  by  Executive  Order  13132. 

F.  Review  Under  the  Unfunded 
Mandates  RefomtAct  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1531  et 
seq.,  requires  each  Federal  agency,  to 
the  extent  permitted  by  law,  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  an  agency  rule 
that  may  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  aimually 
for  inflation)  in  any  one  year.  This  rule 
amends  10  CFR  Part  830,  and  applies 
only  to  activities  conducted  by  or  for 
DOE.  Any  costs  resulting  bom 
implementation  of  DOE's  management, 
operation,  and  enforcement  of  its 
nuclear  safety  program  are  ultimately 
borne  by  the  Federal  government. 
Therefore,  the  requirements  of  Title  11  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  do  not  apply. 

G.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform"  (61  FR  4729,  February  7,  1996) 
imposes  on  Executive  agencies  the 
general  duty  to  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(c)  of 
Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met.  DOE 
has  completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law.  Part  830  meets  the  relevant 
standards  of  Executive  Order  12988. 

H.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  the  rule  prior  to  its  effective  date.  The 
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report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(3). 

List  of  Subjects  in  10  CFR  Part  830 

DOE  contracts.  Environment,  Federal 
buildings  and  facilities,  Government 
contracts,  Nuclear  energy,  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Nuclear  safet>',  Penalties, 
Public  health.  Reporting  and 
recordkeeping  requirements,  and  Safety. 

Issued  in  Washington,  DC  on  January  4, 
2001. 
T. ).  Glauthier. 

Deputy  Secretary,  Department  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Part  830  of  chapter  III,  title 
10,  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

Accordingly,  the  interim  final  rule  for 
10  CFR  Part  830  which  was  pubUshed 
at  65  FR  60291  on  October  10.  2000  is 
adopted  as  a  final  rule  with  minor 
changes  as  set  forth  below. 

1.  Part  830  is  revised  to  read  as 
follows: 


PART  830-NUCLEAR  SAFETY 

MANAGEMENT 

OfiC. 

830.1 
830.2 

Scope. 
Exclusions. 

830.3 

Definitions. 

830.4 
830.5 

General  requirements. 
Enforcement. 

830.6 
830.7 

Recordkeeping. 
Graded  approach. 

SubfM  rt  A— Quality  Assurance 
Rsquivemsnts 

830.120  Scope. 

830.121  Quality  Assurance  Program  (QAP). 

830.122  Quality  assurance  criteria. 

Subpart  B— Safety  Basis  Requirenwnts 

830.200  Scope. 

830.201  Performance  of  work. 

830.202  Safety  basis. 

830.203  Unreviewed  safety  question 
process. 

830.204  Documented  safety  analysis. 

830.205  Technical  safety  requirements. 

830.206  Preliminary  documented  safety 
analysis. 

830.207  DOE  approval  of  safety  basis. 

Appendix  A  to  Subpart  B  to  Part  830 — 
Genei  al  Statement  of  Safety  Basis  Policy 

Authority.  42  U.S.C.  2201;  42  U.S.C.  7101 
et  seq.;  and  50  U.S.C.  2401  et  seq. 

1830.1    Scope. 

This  part  governs  the  conduct  of  DOE 
contractors,  DOE  personnel,  and  other 
persons  conducting  activities  (including 
providing  items  and  services)  that  affect, 
or  may  affect,  the  safety  of  DOE  nuclear 
facilities. 


§830.2    Exclusions. 

This  part  does  not  apply  to: 

(a)  Activities  that  are  regulated 
through  a  license  by  the  Nuclear 
Regulatory  Commission  (NRC)  or  a  State 
under  an  Agreement  with  the  NRC. 
including  activities  certified  by  the  NRC 
under  section  1 701  of  the  Atomic 
Energy  Act  (Act); 

(b)  Activities  conducted  under  the 
authority  of  the  Director,  Naval  Nuclear 
Propulsion,  pursuant  to  Executive  Order 
12344.  as  set  forth  in  Public  Law  106- 
65; 

(c)  Transportation  activities  which  are 
regulated  by  the  Department  of 
Transportation; 

(d)  Activities  conducted  under  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended,  and  any  facility  identified 
under  section  202(5)  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  and 

(e)  Activities  related  to  the  launch 
approval  and  actual  launch  of  nuclear 
energy  systems  into  space. 

§830.3    Definitions. 

(a)  The  following  definitions  apply  to 
this  part: 

Aaministrative  controls  means  the 
provisions  relating  to  organization  and 
management,  procedures, 
recordkeeping,  assessment,  and 
reporting  necessary  to  ensure  safe 
operation  of  a  facility. 

Bases  appendix  means  an  appendix 
that  describes  the  basis  of  the  limits  and 
other  requirements  in  technical  safety 
requirements. 

Critical  assembly  means  special 
nuclear  devices  designed  and  used  to 
sustain  nuclear  reactions,  which  may  be 
subject  to  frequent  core  and  lattice 
configiiration  change  and  which 
frequenUy  may  be  used  as  mockups  of 
reactor  configurations. 

Criticality  means  the  condition  in 
which  a  nuclear  fission  chain  reaction 
becomes  self-sustaining. 

Design  features  means  the  design 
featiu^s  of  a  nuclear  facility  specified  in 
the  technical  safety  requirements  that,  if 
altered  or  modified,  would  have  a 
significant  effect  on  safe  operation. 

Document  means  recorded 
information  that  describes,  specifies, 
reports,  certifies,  requires,  or  provides 
data  or  results. 

Documented  safety  analysis  means  a 
documented  analysis  of  the  extent  to 
which  a  nuclear  facility  can  be  operated 
safely  with  respect  to  workers,  the 
public,  and  the  environment,  including 
a  description  of  the  conditions,  safe 
boundaries,  and  hazard  controls  that 
provide  the  basis  for  ensuring  safety. 

Environmental  restoration  activities 
means  the  proce8s(es)  by  which 


contaminated  sites  and  facilities  are 
identified  and  characterized  and  by 
which  contamination  is  contained, 
treated,  or  removed  and  disposed. 

Existing  DOE  nuclear  facility  means  a 
DOE  nuclear  facility  in  operation  before 
April  9,  2001. 

Fissionable  materials  means  a  nuclide 
capable  of  sustaining  a  neutron-induced 
chain  reaction  (e.g.,  uranium-233, 
uranium-235,  plutonitun-238, 
plutonium-239,  plutonium-241, 
neptuniiun-237,  americiiun-241,  and 
curium-244). 

Graded  approach  means  the  process 
of  ensuring  that  the  level  of  analysis, 
documentation,  and  actions  used  to 
comply  with  a  requirement  in  this  part 
are  commensurate  with: 

(1)  The  relative  importance  to  safety, 
safeguards,  and  secmity; 

(2j  The  magnitude  of  any  hazard 
involved; 

(3)  The  life  cycle  stage  of  a  facility; 

(4)  The  programmatic  mission  of  a 
facility; 

(5)  The  particular  characteristics  of  a 
facility; 

(6)  The  relative  importance  of 
radiological  and  nonradiological 
hazards;  and 

(7)  Any  other  relevant  factor. 
Hazard  means  a  source  of  danger  (i.e., 

material,  energy  source,  or  operation) 
with  the  potential  to  cause  illness, 
injury,  or  death  to  a  person  or  damage 
to  a  facility  or  to  the  environment 
(without  regard  to  the  likelihood  or 
credibility  of  accident  scenarios  or 
consequence  mitigation). 

Hazard  controls  means  measures  to 
eliminate,  limit,  or  mitigate  hazards  to 
workers,  the  public,  or  the  environment, 
including 

(1)  Physical,  design,  structural,  and 
engineering  featiu^s; 

(2)  Safety  structures,  systems,  and 
components; 

(3)  Safety  management  programs; 

(4)  Technical  ssuety  requirements;  and 

(5)  Other  controls  necessary  to 
provide  adequate  protection  from 
hazards. 

Item  is  an  all-inclusive  term  used  in 
place  of  any  of  the  following: 
appurtenance,  assembly,  component, 
equipment,  material,  module,  part, 
product,  structiue,  subassembly, 
subsystem,  system,  unit,  or  support 
systems. 

Limiting  conditions  for  operation 
means  the  limits  that  represent  the 
lowest  functional  capability  or 
performance  level  of  safety  structiues, 
systems,  and  components  required  for 
safe  operations. 

Limiting  control  settings  means  the 
settings  on  safety  systems  that  control 
process  variables  to  prevent  exceeding  a 
safety  limit. 
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Low-level  residual  fixed  radioactivity 
means  the  remaining  radioactivity 
following  reasonable  efforts  to  remove 
radioactive  systems,  components,  and 
stored  materials.  The  remaining 
radioactivity  is  composed  of  siu-face 
contamination  that  is  fixed  following 
chemical  cleaning  or  some  similar 
process;  a  component  of  siuface 
contamination  that  can  be  picked  up  by 
smears;  or  activated  materials  within 
structures.  The  radioactivity  can  be 
characterized  as  low-level  if  the 
smearable  radioactivity  is  less  than  the 
values  defined  for  removable 
contamination  by  10  CFR  Part  835, 
Appendix  D,  Surface  Contamination 
Values,  and  the  hazard  analysis  results 
show  that  no  credible  accident  scenario 
or  work  practices  would  release  the 
remaining  fixed  radioactivity  or 
activation  components  at  levels  that 
would  prudently  require  the  use  of 
active  safety  systems,  structures,  or 
components  to  prevent  or  mitigate  a 
release  of  radioactive  materials. 

Major  modification  means  a 
modification  to  a  DOE  nuclear  facility 
that  is  completed  on  or  after  April  9, 
2001  that  substantially  changes  the 
existing  safety  basis  for  the  facility. 

New  DOE  nuclear  facility  means  a 
DOE  nuclear  facility  that  begins 
operation  on  or  after  April  9,  2001. 

Nonreactor  nuclear  facility  means 
those  facilities,  activities  or  operations 
that  involve,  or  will  involve,  radioactive 
and/or  fissionable  materials  in  such 
form  and  quantity  that  a  nuclear  or  a 
nuclear  explosive  hazard  potentially 
exists  to  workers,  the  public,  or  the 
environment,  but  does  not  include 
accelerators  and  their  operations  and 
does  not  include  activities  involving 
only  incidental  use  and  generation  of 
radioactive  materials  or  radiation  such 
as  check  and  calibration  sources,  use  of 
radioactive  sources  in  research  and 
experimental  and  analytical  laboratory 
activities,  electron  microscopes,  and  X- 
ray  machines. 

Nuclear  facility  means  a  reactor  or  a 
nonreactor  nuclear  facility  where  an 
activity  is  conducted  for  or  on  behalf  of 
DOE  and  includes  any  related  area, 
structure,  facility,  or  activity  to  the 
extent  necessary  to  ensure  proper 
implementation  of  the  requirements 
established  by  this  Part. 

Operating  limits  means  those  limits 
required  to  ensiue  the  safe  operation  of 
a  nuclear  facility,  including  limiting 
control  settings  and  limiting  conditions 
for  operation. 

Preliminary  documented  safety 
analysis  means  documentation  prepared 
in  connection  with  the  design  and 
construction  of  a  new  DOE  nuclear 
facility  or  a  major  modification  to  a  DOE 


nuclear  facility  that  provides  a 
reasonable  basis  for  the  preliminary 
conclusion  that  the  nuclear  facility  can 
be  operated  safely  through  the 
consideration  of  factors  such  as 

(1)  The  nuclear  safety  design  criteria 
to  be  satisfied; 

(2)  A  safety  analysis  that  derives 
aspects  of  design  that  are  necessary  to 
satisfy  the  nuclear  safety  design  criteria; 
and 

(3)  An  initial  listing  of  the  safety 
management  programs  that  must  be 
developed  to  address  operational  safety 
considerations. 

Process  means  a  series  of  actions  that 
achieves  an  end  or  result. 

Quality  means  the  condition  achieved 
when  an  item,  service,  or  process  meets 
or  exceeds  the  user's  requirements  and 
expectations. 

Quality  assurance  means  all  those 
actions  that  provide  confidence  that 
quality  is  achieved. 

Quality  Assurance  Program  (QAPj 
means  the  overall  program  or 
management  system  established  to 
assign  responsibilities  and  authorities, 
define  policies  and  requirements,  and 
provide  for  the  performance  and 
assessment  of  work. 

Reactor  means  any  apparatus  that  is 
designed  or  used  to  sustain  nuclear 
chain  reactions  in  a  controlled  manner 
such  as  research,  test,  and  power 
reactors,  and  critical  and  pulsed 
assemblies  and  any  assembly  that  is 
designed  to  perform  subcritical 
experiments  that  could  potentially  reach 
criticality;  and,  unless  modified  by 
Words  such  as  containment,  vessel,  or 
core,  refers  to  the  entire  facility, 
including  the  housing,  equipment  and 
associated  areas  devoted  to  the 
operation  and  maintenance  of  one  or 
more  reactor  cores. 

Record  means  a  completed  document 
or  other  media  that  provides  objective 
evidence  of  an  item,  service,  or  process. 

Safety  basis  means  the  documented 
safety  analysis  and  hazard  controls  that 
provide  reasonable  assurance  that  a 
DOE  nuclear  facility  can  be  operated 
safely  in  a  manner  that  adequately 
protects  workers,  the  public,  and  the 
environment. 

Safety  class  structures,  systems,  and 
components  means  the  structures, 
systems,  or  components,  including 
portions  of  process  systems,  whose 
preventive  or  mitigative  function  is 
necessary  to  limit  radioactive  hazardous 
material  exposure  to  the  public,  as 
determined  from  safety  analyses. 

Safety  evaluation  report  means  the 
report  prepared  by  DOE  to  document 

(1)  Tne  sufficiency  of  the  docmnented 
safety  cinalysis  for  a  hazard  category  1 , 
2,  or  3  DOE  nuclear  facility; 


(2)  The  extent  to  which  a  contractor 
has  satisfied  the  requirements  of 
Subpart  B  of  this  part;  and 

(3)  The  basis  for  approval  by  DOE  of 
the  safety  basis  for  the  facility, 
including  any  conditions  for  approval. 

Safety  limits  means  the  limits  on 
process  variables  associated  with  those 
safety  class  physical  barriers,  generally 
passive,  that  are  necessary  for  the 
intended  facility  function  and  that  are 
required  to  guard  against  the 
xmcontrolled  release  of  radioactive 
materials. 

Safety  management  program  means  a 
program  designed  to  ensure  a  facility  is 
operated  in  a  manner  that  adequately 
protects  workers,  the  public,  and  the 
environment  by  covering  a  topic  such 
as:  quality  assurance;  maintenance  of 
safety  systems;  personnel  training; 
conduct  of  operations;  inadvertent 
criticality  protection;  emergency 
preparedness;  fire  protection:  waste 
management;  or  radiological  protection 
of  workers,  the  public,  and  the 
environment. 

Sa/e<y  management  system  means  an 
integrated  safety  management  system 
established  consistent  with  48  CFR 
970.5223-1. 

Safety  significant  structures,  systems, 
and  components  means  the  structines, 
systems,  and  components  which  are  not 
designated  as  safety  class  structures, 
systems,  and  components,  but  whose 
preventive  or  mitigative  function  is  a 
major  contributor  to  defense  in  depth 
and/or  worker  safety  as  determined 
from  safety  analyses. 

Safety  structures,  systems,  and 
components  means  both  safety  class 
structures,  systems,  and  components 
and  safety  significant  structures, 
systems,  and  components. 

Service  means  tne  performance  of 
work,  such  as  design,  manufacturing, 
construction,  fabrication,  assembly, 
decontamination,  environmental 
restoration,  waste  management, 
laboratory  sample  analyses,  inspection, 
nondestructive  examination/testing, 
environmental  qualification,  equipment 
qualification,  repair,  installation,  or  the 
like. 

Surveillance  requirements  means 
requirements  relating  to  test,  calibration, 
or  inspection  to  ensure  that  the 
necessary  operability  and  quality  of 
safety  structures,  systems,  and 
components  and  their  support  systems 
required  for  safe  operations  are 
maintained,  that  facility  operation  is 
within  safety  limits,  and  that  limiting 
control  settings  and  limiting  conditions 
for  operation  are  met. 

Technical  safety  requirements  (TSRs) 
means  the  limits,  controls,  and  related 
actions  that  establish  the  specific 
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parameters  and  requisite  actions  for  the 
safe  operation  of  a  nuclear  facility  and 
include,  as  appropriate  for  the  work  and 
the  hazards  identified  in  the 
dociimented  safety  analysis  for  the 
facility:  Safety  limits,  operating  limits, 
surveillance  requirements, 
administrative  and  management 
controls,  use  and  application 
provisions,  emd  design  featiires.  as  well 
as  a  bases  appendix. 

Unreviewed  Safety  Question  (USQ) 
means  a  situation  where 

(1)  The  probability  of  the  occurrence 
or  the  consequences  of  an  accident  or 
the  malfunction  of  equipment  important 
to  safety  previously  evaluated  in  the 
dociunented  safety  analysis  could  be 
increased; 

(2)  The  possibility  of  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  dociunented 
safety  analysis  could  be  created; 

(3)  A  margin  of  safety  could  be 
reduced;  or 

(4)  The  documented  safety  analysis 
may  not  be  bounding  or  may  be 
otherwise  inadequate. 

Unreviewed  Safety  Question  process 
means  the  mechanism  for  keeping  a 
safety  basis  current  by  reviewing 
potential  unreviewed  safety  questions, 
reporting  ujireviewed  safety  questions 
to  DOE,  and  obtaining  approval  from 
DOE  prior  to  taking  any  action  that 
involves  an  unreviewed  safety  question. 

Use  and  application  provisions  means 
the  basic  instructions  for  appljring 
technical  safety  requirements. 

(b)  Terms  defined  in  the  Act  or  in  10 
CFR  Part  820  and  not  defined  in  this 
section  of  the  rule  are  to  be  used 
consistent  with  the  meanings  given  in 
the  Act  or  in  10  CFR  Part  820. 

§830.4    General  requirwnents. 

(a)  No  person  may  take  or  cause  to  be 
taken  any  action  inconsistent  with  the 
requirements  of  this  part. 

(b)  A  contractor  responsible  for  a 
nuclear  facility  must  ensure 
implementation  of,  and  compliance 
with,  the  requirements  of  this  part. 

(c)  The  requirements  of  this  part  must 
be  implemented  in  a  manner  that 
provides  reasonable  assurance  of 
adequate  protection  of  workers,  the 
public,  and  the  environment  from 
adverse  consequences,  taking  into 
account  the  work  to  be  performed  and 
the  associated  hazards. 

(d)  If  there  is  no  contractor  for  a  DOE 
nuclear  facility,  DOE  must  ensiue 
implementation  of.  and  compliance 
with,  the  requirements  of  this  part. 

§830.5    Enforcemerrt. 

The  requirements  in  this  part  are  DOE 
Nuclear  Safety  Requirements  and  are 


subject  to  enforcement  by  all 
appropriate  means,  including  the 
imposition  of  civil  and  criminal 
penalties  in  accordance  with  the 
provisions  of  10  CFR  Part  820. 

§830.6    Recordkeeping. 

A  contractor  must  maintain  complete 
and  accurate  records  as  necessary  to 
substantiate  compliance  with  the 
requirements  of  this  part. 

§830.7    Graded  approach. 

Where  appropriate,  a  contractor  must 
use  a  graded  approach  to  implement  the 
requirements  of  this  part,  document  the 
basis  of  the  graded  approach  used,  and 
submit  that  documentation  to  DOE.  The 
graded  approach  may  not  be  used  in 
implementing  the  imreviewed  safety 
question  (USQ)  process  or  in 
implementing  technical  safety 
requirements. 

Subpart  A — Quality  Assurance 
Requirements 

§830.120    Scope. 

This  subpart  establishes  quality 
assurance  requirements  for  contractors 
conducting  activities,  including 
providing  items  or  services,  that  affect, 
or  may  affect,  nuclear  safety  of  DOE 
nuclear  facilities. 

§  830.1 21    Quality  Assurance  Program 
(GAP). 

(a)  Contractors  conducting  activities, 
including  providing  items  or  services, 
that  affect,  or  may  affect,  the  nuclear 
safety  of  DOE  nuclear  facilities  must 
conduct  work  in  accordance  with  the 
Quality  Assurance  criteria  in  §  830.122. 

(b)  The  contractor  responsible  for  a 
DOE  nuclear  fecility  must: 

(1)  Submit  a  QAP  to  DOE  for  approval 
and  regard  the  QAP  as  approved  90  days 
after  submittal,  unless  it  is  approved  or 
rejected  by  DOE  at  an  earlier  date. 

(2)  Mo(6fy  the  QAP  as  directed  by 
DOE. 

(3)  Annually  submit  any  changes  to 
the  DOE-approved  QAP  to  DOE  for 
approval.  Justify  in  the  submittal  why 
the  changes  continue  to  satisfy  the 
quality  assurance  requirements. 

(4)  Conduct  work  in  accordance  with 
the  QAP. 

(c)  The  QAP  must: 

(1)  Describe  how  the  quality 
assurance  criteria  of  §830.122  are 
satisfied. 

(2)  hitegrate  the  quality  assurance 
criteria  with  the  Safety  Management 
System,  or  describe  how  the  quality 
assurance  criteria  apply  to  the  Safety 
Management  System. 

(3)  Use  voluntary  consensus  standards 
in  its  development  and  implementation, 
where  practicable  and  consistent  with 


contractual  and  regulatory 
requirements,  and  identify  the  standards 
used. 

(4)  Describe  how  the  contractor 
responsible  for  the  nuclear  facility 
ensures  that  subcontractors  and 
suppliers  satisfy  the  criteria  of 
§830.122. 

§830.122    Quality  assurance  criteria. 

The  QAP  must  address  the  following 
management,  performance,  and 
assessment  criteria: 

(a)  Criterion  1 — Management/ 
ProCTam. 

(1)  Establish  an  organizational 
structure,  functional  responsibilities, 
levels  of  authority,  and  interfaces  for 
those  managing,  performing,  and 
assessing  the  work. 

(2)  Establish  management  processes, 
including  planning,  scheduling,  and 
providing  resources  for  the  work. 

(b)  Criterion  2 — Management/ 
Personnel  Training  and  Qualification. 

(1)  Train  and  qualify  personnel  to  be 
capable  of  performing  their  assigned 
work. 

(2)  Provide  continuing  training  to 
personnel  to  maintain  their  job 
proficiency. 

(c)  Criterion  3 — ^Management/Quality 
Improvement. 

(1)  Establish  and  implement  processes 
to  detect  and  prevent  qualify  problems. 

(2)  Identify,  control,  and  correct 
items,  services,  and  processes  that  do 
not  meet  established  requirements. 

(3)  Identify  the  causes  of  problems 
and  work  to  prevent  reciurence  as  a  part 
of  correcting  the  problem. 

(4)  Review  item  characteristics, 
process  implementation,  and  other 
qualify-related  information  to  identify 
items,  services,  and  processes  needing 
improvement. 

(a)  Criterion  4 — Management/ 
Documents  and  Records. 

(1)  Prepare,  review,  approve,  issue, 
use,  and  revise  documents  to  prescribe 
processes,  specify  requirements,  or 
establish  design. 

(2)  Specify,  prepare,  review,  apprdve, 
and  maintain  records. 

(e)  Criterion  5 — Performance/Work 
Processes. 

(1)  Perform  work  consistent  with 
technical  standards,  administrative 
controls,  and  other  hazard  controls 
adopted  to  meet  regulatory  or  contract 
requirements,  using  approved 
instructions,  procedures,  or  other 
appropriate  means. 

(2)  Identify  and  control  items  to 
ensure  their  proper  use. 

(3)  Maintain  items  to  prevent  their 
damage,  loss,  or  deterioration. 

(4)  Calibrate  and  maintain  equipment 
used  for  process  monitoring  or  data 
collection. 
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(f)  Criterion  6 — Performance/Design. 

(1)  Design  items  and  processes  using 
sound  engineering/scientific  principles 
and  appropriate  standards. 

(2)  Incorporate  applicable 
requirements  and  design  bases  in  design 
work  and  design  changes. 

(3)  Identify  and  control  design 
interfaces. 

(4)  Verify  or  validate  the  adequacy  of 
design  products  using  individuals  or 
groups  other  than  those  who  performed 
the  work. 

(5)  Verify  or  validate  work  before 
approval  and  implementation  of  the 
design. 

(g)  Criterion  7 — Performance/ 
Procurement. 

(1)  Procure  items  and  services  that 
meet  established  requirements  and 
perform  as  specified. 

(2)  Evaluate  and  select  prospective 
suppliers  on  the  basis  of  specified 
criteria. 

(3)  Establish  aiid  implement  processes 
to  ensiue  that  approved  suppliers 
continue  to  provide  acceptable  items 
and  services. 

(h)  Criterion  8 — Performance/ 
Inspection  and  Acceptance  Testing. 

(1)  Inspect  and  test  specified  items, 
services,  and  processes  using 
established  acceptance  and  performance 
criteria. 

(2)  Calibrate  and  mjdntain  equipment 
used  for  inspections  and  tests. 

(i)  Criterion  9 — Assessment/ 
Management  Assessment.  Ensure 
managers  assess  their  management 
processes  and  identify  and  correct 
problems  that  hinder  the  organization 
from  achieving  its  objectives. 

(j)  Criterion  10 — Assessment/ 
Independent  Assessment. 

(1)  Plan  and  conduct  independent 
assessments  to  measure  item  and  service 
qualify,  to  measure  the  adequacy  of 
work  performance,  and  to  promote 
improvement. 

(2)  Establish  sufficient  authority,  and 
freedom  from  line  management,  for  the 
group  performing  independent 
assessments. 

(3)  Ensure  persons  who  perform 
independent  assessments  are 
technically  qualified  and  knowledgeable 
in  the  areas  to  be  assessed. 

Subpart  B — Safety  Basis  Requirements 

1830.200  Scope. 

This  Subpart  establishes  safefy  basis 
requirements  for  hazard  category  1,2, 
and  3  DOE  nuclear  facilities. 

1 830.201  Performance  of  work. 

A  contractor  must  perform  work  in 
accordance  with  the  safety  basis  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 


facilify  and,  in  particular,  with  the 
hazard  controls  that  ensure  adequate 
protection  of  workers,  the  public,  and 
the  environment. 

§830.202    Safety  basis. 

(a)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must  establish  and  maintain  the 
safety  basis  for  the  facility. 

(b)  In  establishing  the  safety  basis  for 
a  hazard  category  1,  2,  or  3  DOE  nuclear 
facility,  the  contractor  r^ponsible  for 
the  facility  must: 

(1)  Define  the  scope  of  the  work  to  be 
performed; 

(2)  Identify  and  analyze  the  hazards 
associated  with  the  work; 

(3)  Categorize  the  facility  consistent 
with  DOE-STD-1027-92  ("Hazard 
Categorization  and  Accident  Analysis 
Techniques  for  compliance  with  DOE 
Order  5480.23,  Nuclear  Safety  Analysis 
Reports,"  Change  Notice  1,  September 
1997); 

(4)  Prepare  a  documented  safety 
analysis  for  the  facility;  and  (5) 
Establish  the  hazard  controls  upon 
■which  the  contractor  will  rely  to  ensure 
adequate  protection  of  workers,  the 
public,  and  the  environment. 

(c)  In  maintaining  the  safety  basis  for 
a  hazard  category  1,  2,  or  3  DOE  nuclear 
facility,  the  contractor  responsible  for 
the  facility  must: 

(1)  Update  the  safety  basis  to  keep  it 
current  and  to  reflect  changes  in  the 
facility,  the  work  and  the  hazards  as 
they  are  analyzed  in  the  documented 
safety  analysis; 

(2)  Aimually  submit  to  DOE  either  the 
updated  documented  safety  analysis  for 
approval  or  a  letter  stating  that  there 
have  been  no  changes  in  the 
documented  safety  analysis  since  the 
prior  submission;  and 

(3)  Incorporate  in  the  safety  basis  any 
changes,  conditions,  or  hazard  controls 
directed  by  DOE. 

§  830.203    Unreviewed  safety  question 
process. 

(a)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must  establish,  implement,  and 
take  actions  consistent  with  a  USQ 
process  that  meets  the  requirements  of 
this  section. 

(b)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  existing 
nuclear  facility  must  submit  for  DOE 
approval  a  procedure  for  its  USQ 
process  by  April  10,  2001.  Pending  DOE 
approval  of  the  USQ  procedure,  the 
contractor  must  continue  to  use  its 
existing  USQ  procedure.  If  the  existing 
procedure  already  meets  the 
requirements  of  this  section,  the 
contractor  must  notify  DOE  by  April  10, 


2001  and  request  that  DOE  issue  an 
approval  of  the  existing  procedure. 

ic)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  new 
nuclear  facilify  must  submit  for  DOE 
approval  a  procedure  for  its  USQ 
process  on  a  schedule  that  allows  DOE 
approval  in  a  safety  evaluation  report 
issued  pursuant  to  section  207(d)  of  this 
Part. 

(d)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must  implement  the  DOE- 
approved  USQ  procedure  in  situations 
where  there  is  a: 

(1)  Temporary  or  permanent  change 
in  the  facility  as  described  in  the 
existing  documented  safety  analysis; 

(2)  Temporary  or  permanent  change 
in  the  procedures  as  described  in  the 
existing  documented  safety  analysis; 

(3)  Test  or  experiment  not  described 
in  the  existing  documented  safety 
analysis;  or  (4)  Potential  inadequacy  of 
the  documented  safety  analysis  because 
the  analysis  potentially  may  not  be 
bounding  or  may  be  otherwise 
inadequate. 

(e)  A  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must  obtain  DOE  approval  prior 
to  taking  any  action  determined  to 
involve  a  USQ. 

(f)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must  annually  submit  to  DOE  a 
summary  of  the  USQ  determinations 
performed  since  the  prior  submission. 

(g)  If  a  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  discovers  or  is  made  aware  of  a 
potential  inadequacy  of  the  documented 
safety  analysis,  it  must: 

(1)  Take  action,  as  appropriate,  to 
place  or  maintain  the  facility  in  a  safe 
condition  until  an  evaluation  of  the 
safety  of  the  situation  is  completed; 

(2)  Notify  DOE  of  the  situation; 

(3)  Perform  a  USQ  determination  and 
notify  DOE  promptly  of  the  results;  and 
(4)  Submit  the  evaluation  of  the  safety 
of  the  situation  to  DOE  prior  to 
removing  any  op)erational  restrictions 
initiated  to  meet  paragraph  (g)(1)  of  this 
section. 

§830.204    Documented  safety  analysis. 

(a)  The  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must  obtain  approval  from  DOE 
for  the  methodology  used  to  prepare  the 
documented  safety  analysis  for  the 
facility  unless  the  contractor  uses  a 
methodology  set  forth  in  Table  2  of 
Appendix  A  to  this  Part. 

(b)  The  documented  safety  analysis 
for  a  hazard  category  1 ,  2,  or  3  DOE 
nuclear  facility  must,  as  appropriate  for 
the  complexities  and  hazards  associated 
with  the  facility: 
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(1)  Describe  the  facility  (including  the 
design  of  safety  structures,  systems  and 
components)  and  the  work  to  be 
performed; 

(2)  F^vide  a  systematic  identification 
of  both  natural  and  man-made  hazards 
associated  with  the  facility; 

(3)  Evaluate  normal,  abnormal,  and 
accident  conditions,  including 
consideration  of  natural  and  man-made 
external  events,  identification  of  energy 
sources  or  processes  that  might 
contribute  to  the  generation  or 
imcontrolled  release  of  radioactive  and 
other  hazardous  materials,  and 
consideration  of  the  need  for  analysis  of 
accidents  which  may  be  beyond  the 
design  basis  of  the  facility; 

(4)  Derive  the  hazard  controls 
necessary  to  ensure  adequate  protection 
of  workers,  the  public,  and  the 
environment,  demonstrate  the  adequacy 
of  these  controls  to  eliminate,  limit,  or 
mitigate  identified  hazards,  and  define 
the  process  for  maintaining  the  hazard 
controls  current  at  all  Umes  and 
controlling  their  use; 

(5)  Define  the  characteristics  of  the 
safety  management  programs  necessary 
to  ensure  the  safe  operation  of  the 
facility,  including  (where  applicable) 
quality  assinance,  procedures, 
maintenance,  personnel  training, 
conduct  of  operations,  emergency 
preparedness,  fire  protection,  waste 
management,  and  radiation  protection; 
and 

(6)  With  respect  to  a  nonreactor 
nuclear  fecility  with  fissionable  material 
in  a  form  and  amount  sufficient  to  pose 
a  potential  for  criticality,  define  a 
criticality  safety  program  that: 

(i)  Ensures  that  operations  with 
fissionable  material  remain  subcritical 
under  all  normal  and  credible  abnormal 
conditions, 

(ii)  Identifies  applicable  nuclear 
criticality  safety  standards,  and 

(iii)  Describes  how  the  program  meets 
applicable  nuclear  criticality  safety 
standards. 

1830.205    Technical  safety  requiremenU. 

(a)  A  contractor  responsible  for  a 
hazard  category  1,  2,  or  3  DOE  nuclear 
facility  must: 

(1)  Develop  technical  safety 
requirements  that  are  derived  from  the 
documented  safety  analysis; 

(2)  Prior  to  use,  obtain  DOE  approval 
of  technical  safety  requirements  and  amy 
change  to  technical  safety  requirements; 
and 

(3)  Notify  DOE  of  any  violation  of  a 
technical  safety  requirement. 

(b)  A  contractor  may  take  emergency 
actions  that  depart  from  an  approved 
technical  safety  requirement  when  no 
actions  consistent  with  the  technical 


safety  requirement  are  immediately 
apparent,  and  when  these  actions  are 
needed  to  protect  workers,  the  public  or 
the  environment  from  imminent  and 
significant  harm.  Such  actions  must  be 
approved  by  a  certified  operator  for  a 
reactor  or  by  a  person  in  authority  as 
designated  in  the  technical  safety 
requirements  for  nonreactor  nuclear 
facilities.  The  contractor  must  report  the 
emergency  actions  to  DOE  as  soon  as 
practicable. 

(c)  A  contractor  for  an  environmental 
restoration  activity  may  follow  the 
provisions  of  29  CFR  1910.120  or 
1926.65  to  develop  the  appropriate 
hazard  controls  (rather  than  the 
provisions  for  technical  safety 
requirements  in  paragraph  (a)  of  this 
section),  provided  the  activity  involves 
either: 

(1)  Work  not  done  within  a  permanent 
structure,  or 

(2)  The  deconunissioning  of  a  fecility 
with  only  low-level  residual  fixed 
radioactivity. 

§  830.206    Preiiminary  documented  safety 
analysis. 

If  construction  begins  after  December 
11,  2000,  the  contractor  responsible  for 
a  hazard  category  1,  2,  or  3  new  DOE 
nuclear  fecility  or  a  major  modification 
to  a  hazard  category  1,  2,  or  3  DOE 
nuclear  facility  must: 

(a)  Prepare  a  preliminary  documented 
safety  analysis  for  the  facility,  and 

(b)  Obtain  EKDE  approval  of: 

(1)  The  nuclear  safety  design  criteria 
to  be  used  in  preparing  the  preliminary 
documented  safety  analysis  unless  the 
contractor  uses  the  design  criteria  in 
DOE  Order  420.1,  Facility  Safety;  and 

(2)  The  preliminary  dociunented 
safety  analysis  before  the  contractor  can 
procine  materials  or  components  or 
begin  construction;  provided  that  DOE 
may  authorize  the  contractor  to  perform 
limited  procurement  and  construction 
activities  without  approval  of  a 
preliminary  dociunented  safety  analysis 
if  DOE  determines  that  the  activities  are 
not  detrimental  to  public  health  and 
safety  and  are  in  the  best  interests  of 
DOE. 

§  830.207    DOE  approval  of  safety  basis. 

(a)  By  April  10,  2003,  a  contractor 
responsible  for  a  hazard  category  1,  2,  or 
3  existing  EKDE  nuclear  facility  must 
submit  for  DOE  approval  a  safety  basis 
that  meets  the  requirements  of  this 
Subpart. 

(b)  Pending  issuance  of  a  safety 
evaluation  report  in  which  DOE 
approves  a  sajfety  basis  for  a  hazard 
category  1,  2,  or  3  existing  DOE  nuclear 
facility,  the  contractor  responsible  for 
the  facility  must  continue  to  perform 


work  in  accordance  with  the  safety  basis 
for  the  facility  in  effect  on  October  10, 
2000,  or  as  approved  by  DOE  at  a  later 
date,  and  maintain  the  existing  safety 
basis  consistent  with  the  requirements 
of  this  Subpart. 

(c)  If  the  safety  basis  for  a  hazard 
category  1,  2,  or  3  existing  DOE  nuclear 
facility  already  meets  the  requirements 
of  this  Subpart  and  reflects  the  current 
work  and  hazards  associated  with  the 
facility,  the  contractor  responsible  for 
the  facility  must,  by  April  9,  2001, 
notify  DOE,  document  the  adequacy  of 
the  existing  safety  basis  and  request 
DOE  to  issue  a  safety  evaluation  report 
that  approves  the  existing  safety  basis. 

If  DOE  does  not  issue  a  safety  evaluation 
report  by  October  10,  2001,  the 
contractor  must  submit  a  safety  basis 
pursuant  to  paragraph  (a)  of  this  section. 

(d)  With  respect  to  a  hazard  category 
1,  2,  or  3  new  DOE  nuclear  facility  or 

a  major  modification  to  a  hazard 
category  1,  2,  or  3  DOE  nuclear  facility, 
a  contractor  may  not  begin  operation  of 
the  fecility  or  modification  prior  to  the 
issuance  of  a  safety  evaluation  report  in 
which  DOE  approves  the  safety  basis  for 
the  facility  or  modification. 

Appendix  A  to  Subpart  B  to  Part  830 — 
General  Statement  of  Safety  Basis 
Policy 

A.  Introduction 

This  appendix  describes  DOE's 
expectations  for  the  safety  basis  requirements 
of  10  CFR  Part  830,  acceptable  methods  for 
implementing  these  requirements,  and 
criteria  DOE  will  use  to  evaluate  compliance 
with  these  requirements.  This  Appendix  does 
not  create  any  new  requirements  and  should 
be  used  consistently  with  DOE  Policy 
450.2A,  "Identifying,  Implementing  and 
Complying  with  Environment,  Safety  and 
Health  Requirements"  (May  15, 1996). 

B.  Purpose 

1.  The  safety  basis  requirements  of  Part  830 
require  the  contractor  responsible  for  a  DOE 
nuclear  fecility  to  analyze  the  facility,  the 
work  to  be  performed,  and  the  associated 
hazards  and  to  identify  the  conditions,  safis 
boundaries,  and  hazard  controls  necessary  to 
protect  workers,  the  public  and  the 
environment  from  adverse  consequences. 
These  analyses  tmd  hazard  controls 
constitute  the  safety  basis  upon  which  the 
contractor  and  DOE  rely  to  conclude  that  the 
facility  can  be  operated  safely.  Performing 
work  consistent  with  the  safety  basis 
provides  reasonable  assurance  of  adequate 
protection  of  workers,  the  public,  and  the 
environment. 

2.  The  safety  basis  requirements  are 
intended  to  further  the  objective  of  making 
safety  an  integral  part  of  how  work  is 
performed  throughout  the  DOE  complex. 
Developing  a  thorough  understanding  of  a 
nuclear  facility,  the  work  to  be  performed, 
the  associated  hazards  and  the  needed  hazard 
controls  is  essential  to  integrating  safety  into 
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management  and  work  at  all  levels. 
Performing  work  in  accordance  with  the 
safety  basis  for  a  nuclear  facility  is  the 
realization  of  that  objective. 

C.  Scope 

1,  A  contractor  must  establish  and 
maintain  a  safety  basis  for  a  hazard  category 
1,  2,  or  3  DOE  nuclear  facility  because  these 


facilities  have  the  potential  for  significant 
radiological  consequences.  DOE-STD-1027- 
92  ("Hazard  Categorization  and  Accident 
Analysis  Techniques  for  compliance  with 
DOE  Order  5480.23,  Nuclear  Safety.  Analysis 
Reports,"  Change  Notice  1,  September  1997) 
sets  forth  the  methodology  for  categorizing  a 
DOE  nuclear  facility  (see  Table  1).  The 
hazard  categorization  must  be  based  on  an 

Table  1 


inventory  of  all  radioactive  materials  within 
a  nuclear  facility. 

2.  Unlike  the  quality  assurance 
requirements  of  Part  830  that  apply  to  all 
DOE  nuclear  facilities  (including  radiological 
facilities),  the  safety  basis  requirements  only 
apply  to  hazard  category  1,2,  and  3  nuclear 
facilities  and  do  not  apply  to  nuclear 
facilities  below  hazard  category  3. 


A  DOE  nuclear  facility  categorized  as  * 


Has  the  potential  for '  *  ' 


Hazard  category  1 
Hazard  category  2 
Hazard  category  3 
Below  category  3  . 


Significant  off-site  consequences. 

Significant  on-site  consequences  beyond  localized  consequences. 
Only  local  significant  consequences. 

Only  cf  nsequences  less  than  those  that  provide  a  basis  for  categoriza- 
tion as  a  hazard  category  1 ,  2,  or  3  nuclear  facility. 


O.  Integrated  Safiety  Management 

1 .  The  safety  basis  requirements  are 
consistent  with  integrated  safety 
management.  EKDE  expects  that,  if  a 
contractor  complies  with  the  Department  of 
Energy  Acquisition  Regulation  (DEAR)  clause 
on  integration  of  environment,  safety,  and 
health  into  work  planning  and  execution  (48 
CFR  970.5223-1,  Integration  of  Environment, 
Safety  and  Health  into  Work  Planning  and 
Execution)  and  the  DEAR  clause  on  laws, 
regulations,  and  DOE  directives  (48  CFR 
970.5204-2,  Laws,  Regulations  and  DOE 
Directives),  the  contractor  will  have 
established  the  foundation  to  meet  the  safety 
basis  requirements. 

2.  The  processes  embedded  in  a  safety 
management  system  should  lead  to  a 
contractor  establishing  adequate  safety  bases 
and  safety  management  programs  that  will 
meet  the  safety  basis  requirements  of  this 
Subpart.  Consequently,  the  DOE  expects  if  a 
contractor  has  adequately  implemented 
integrated  safety  management,  few  additional 
requirements  will  stem  from  this  Subpart 
and,  in  such  cases,  the  existing  safety  basis 
prepared  in  accordance  with  integrated  safety 
management  provisions,  including  existing 
DOE  safety  requirements  in  contracts,  should 
meet  the  requirements  of  this  Subpart. 

3.  DOE  does  not  expect  there  to  be  any 
conflict  between  contractual  requirements 
and  regulatory  requirements.  In  fact,  DOE 
expects  that  contract  provisions  will  be  used 
to  provide  more  detail  on  implementation  of 
safety  basis  requirements  such  as  preparing 
a  documented  safety  analysis,  developing 
technical  safety  requirements,  and 
implementing  a  USQ  process. 

E.  Enforcement  of  Safety  Basis  Requirements 

1.  Enforcement  of  the  safety  basis 
requirements  will  be  performance  oriented. 
That  is,  DOE  will  focus  its  enforcement 
efforts  on  whether  a  contractor  operates  a 
nuclear  facility  consistent  with  the  safety 
basis  for  the  facility  and,  in  particular, 
whether  work  is  performed  in  accordance 
with  the  safety  basis. 


2.  As  part  of  the  approval  process,  DOE 
will  review  the  content  and  quality  of  the 
safety  basis  documentation.  DOE  intends  to 
use  the  approval  process  to  assess  the 
adequacy  of  a  safety  basis  developed  by  a 
contractor  to  ensure  that  workers,  the  public, 
and  the  enviroiunent  are  provided  reasonable 
assurance  of  adequate  protection  from 
identified  hazards.  Once  approved  by  DOE, 
the  safety  basis  documentation  will  not  be 
subject  to  regulatory  enforcement  actions 
unless  DOE  determines  that  the  information 
which  supports  the  documentation  is  not 
complete  and  accurate  in  all  material 
respects,  as  required  by  10  CFR  820.11.  This 
is  consistent  with  the  DOE  enforcement 
provisions  and  policy  in  10  CFR  Part  820. 

3.  DOE  does  not  intend  the  adoption  of  the 
safety  basis  requirements  to  affect  the 
existing  quality  assurance  requirements  or 
the  existing  obligation  of  contractors  to 
comply  with  the  quality  assurance  -> 
requirements.  In  particular,  in  conjunction 
with  the  adoption  of  the  safety  basis 
requirements,  DOE  revised  the  language  in  10 
CFR  830.122(e)(1)  to  make  clear  that  hazard 
controls  are  part  of  the  work  processes  to 
which  a  contractor  and  other  persons  must 
adhere  when  performing  work.  This 
obligation  to  perform  work  consistent  with 
hazard  controls  adopted  to  meet  regulatory  or 
contract  requirements  existed  prior  to  the 
adoption  of  the  safety  basis  requirements  and 
is  both  consistent  with  and  independent  of 
the  safety  basis  requirements. 

4.  A  documented  safety  analysis  must 
address  all  hazards  (that  is,  both  radiological 
and  nonradiological  hazards]  and  the 
controls  necessary  to  provide  adequate 
protection  to  the  public,  workers,  and  the 
environment  from  these  hazards.  Section 
234A  of  the  Atomic  Energy  Act,  however, 
only  authorizes  DOE  to  issue  civil  penalties 
for  violations  of  requirements  related  to 
nuclear  safety.  Therefore,  DOE  will  impose 
civil  penalties  for  violations  of  the  safety 
basis  requirements  (including  hazard 
controls]  only  if  they  are  related  to  nuclear 
safety. 


F.  Documented  Safety  Analjrsis 

1.  A  documented  safety  analysis  roust 
demonstrate  the  extent  to  which  a  nuclear 
facility  can  be  operated  safely  with  respect  to 
workers,  the  public,  and  the  environment. 

2.  DOE  expects  a  contractor  to  use  a  graded 
approach  to  develop  a  documented  safety 
analysis  and  describe  how  the  graded 
approach  was  applied.  The  level  of  detail, 
analysis,  and  documentation  will  reflect  the 
complexity  and  hazard  associated  with  a 
particular  facility.  Thus,  the  documented 
safety  analysis  for  a  simple,  low  hazard 
facility  may  be  relatively  short  and 
qualitative  in  nature,  while  the  documented 
safety  analysis  for  a  complex,  high  hazard 
facility  may  be  quite  elaborate  and  more 
quantitative.  DOE  will  work  with  its 
contractors  to  ensure  a  documented  safety 
analysis  is  appropriate  for  the  facility  for 
which  it  is  being  developed. 

3.  Because  DOE  has  ultimate  responsibility 
for  the  safety  of  its  facilities,  DOE  will  review 
each  documented  safety  analysis  to 
determine  whether  the  rigor  and  detail  of  the 
documented  safety  analysis  are  appropriate 
for  the  complexity  and  hazards  expected  at 
the  nuclear  facility.  In  particular,  DOE  will 
evaluate  the  documented  safety  analysis  by 
considering  the  extent  to  which  the 
documented  safety  analysis  (1)  satisfies  the 
provisions  of  the  methodology  used  to 
prepare  the  documented  safety  analysis  and 
(2]  adequately  addresses  the  criteria  set  forth 
in  10  CFR  83b.204(b).  DOE  will  prepare  a 
Safety  Evaluation  Report  to  document  the 
results  of  its  review  of  the  documented  safety 
analysis.  A  documented  safety  analysis  must 
contain  any  conditions  or  changes  required 
by  DOE. 

4.  In  most  cases,  the  contract  will  provide 
the  framework  for  specifying  the 
methodology  and  schedule  for  developing  a 
documented  safety  analysis.  Table  2  sets 
forth  acceptable  methodologies  for  preparing 
a  documented  safety  analysis. 
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Table  2 


The  contractor  responsible  for  * 


(1)  A  DOE  reactor 


(2)  A  DOE  nonreactor  nuclear  facility 


(3)  A  DOE  nuclear  facility  witfi  a  limited  operational  life 


(4)  The  deactivation  or  the  transition  surveillance  and  maintenance  of  a 
DOE  nuclear  facility. 


(5)  The  decommissioning  of  a  DOE  nuclear  facility 


May  prepare  its  documented  safety  analyses  by  * 


(6)  A  DOE  environmental  restoration  activity  that  involves  either  work 
not  done  within  a  permanent  structure  or  the  decommissioning  of  a 
facility  with  only  low-level  residual  fixed  radioactivity. 


(7)  A  DOE  nuclear  explosive  facility  and  the  nuclear  explosive  oper- 
ations conducted  therein. 


(8)  A  DOE  hazard  category  3  nonreactor  nuclear  facility 


(9)  Transportation  activities 


(10)  Transportation  and  onsite  transfer  of  nuclear  explosives,  nudear 
components,  Navel  nuclear  fuel  elements,  Category  I  and  Category  II 
special  nuclear  materials,  special  assemblies,  and  other  materials  of 
national  security. 


Using  the  method  in  U.S.  Nuclear  Regulatory  Commission  Regulatory 
Guide  1.70,  Standard  Fonnat  and  Content  of  Safety  Analysis  Re- 
ports for  Nuclear  Power  Plants,  or  successor  document. 

Using  the  method  in  DOE-STD-3009,  Change  Notice  No.  1,  January 
2000,  Preparation  Guide  for  U.S.  Department  of  Energy  Nonreactor 
Nuclear  Facility  Safety  Analysis  Reports,  July  1994,  or  successor 
document. 

Using  the  metlKXJ  in  either: 

(1)  DOE-STD-3009-,  Change  Notice  No.  1.  January  2000.  or  suc- 
cessor document,  or 

(2)  DOE-STD-3011-94,  Guidance  for  Preparation  of  DOE  5480.22 
(TSR)  and  DOE  5480.23  (SAR)  Implenwntation  Plans.  November 
1994,  or  successor  document. 

Using  ttie  method  in  either 

(1)  DOE-STD-3009,  Change  Notice  No.  1,  January  2000,  or  successor 
document,  or 

(2)  DOE-STD-3011-94  or  successor  document. 

(1)  Using  the  method  in  DOE-STD-1 120-98,  Integration  of  Environ- 
ment, Safety,  and  Health  into  Facility  Disposition  Activities,  May 
1998,  or  successor  document; 

(2)  Using  the  provisions  in  29  CFR  1910.120  (or  29  CFR  1926.65  for 
construction  activities)  for  developing  Safety  and  Health  Programs, 
Worit  Plans,  Health  and  Safety  Plans,  and  Emergency  Response 
Plans  to  address  public  safety,  as  well  as  worker  safety;  and 

(3)  Deriving  hazard  controls  based  on  the  Safety  and  Health  Programs, 
ttie  Work  Plans,  the  Health  and  Safety  Plans,  and  the  Emergency 
Response  Plans 

(1)  Using  the  method  in  DOE-STD-1 120-98  or  successor  document, 
and 

(2)  Using  the  provisions  in  29  CFR  1910.120  (or  29  CFR  1926.65  for 
construction  activities)  for  devetoping  a  Safety  and  Health  Program 
and  a  site-specifk:  Health  and  Safety  Plan  (including  elen>ents  for 
Emergency  Response  Plans,  conduct  of  operations,  training  and 
qualifications,  and  maintenance  management) 

Developing  its  documented  safety  analysis  in  two  pieces: 

(1)  A  Safety  Analysis  Report  for  the  nuclear  facility  that  considers  the 
generic  nuclear  explosive  operations  and  is  prepared  in  accordance 
with  DOE-STD-3009,  Change  Notice  No.  1 ,  January  2000,  or  suc- 
cessor document,  and 

(2)  A  Hazard  Analysis  Report  for  the  specific  nuclear  explosive  oper- 
ations prepared  in  accordance  with  DOE-STD-3016-99,  Hazards 
Analysis  Reports  for  Nuclear  Explosive  Operations,  Febnjary  1999, 
or  successor  document. 

Using  the  methods  in  Chapters  2,  3,  4,  and  5  of  DOE-STD-3009, 
Change  Notice  No.  1 ,  January  2000,  or  successor  document  to  ad- 
dress In  a  simplified  fashion: 

(1)  The  basic  description  of  the  facility/activity  and  its  operations,  In- 
duding  safety  stmctures,  systems,  and  components; 

(2)  A  qualitative  hazards  analysis;  and 

(3)  The  hazard  controls  (consisting  primarily  of  Inventory  limits  and 
safety  management  programs)  and  their  bases. 

(1)  Preparing  a  Safety  Analysis  Report  for  Packaging  In  accordance 
with  DOE-O-460.1A,  Packaging  and  Transportation  Safety,  October 
2,  1996,  or  successor  document  and 

(2)  Preparing  a  Transportation  Safety  Document  In  accordance  with 
DOE-G-460.1-1,  Implementation  Guide  for  Use  with  DOE  O  460.1  A, 
Packaging  and  Transportation  Safety.  June  5,  1997,  or  successor 
document. 

(1)  Preparing  a  Safety  Analysis  Report  for  Packaging  In  accordance 
with  DOE-O-461.1,  Packaging  and  Transportation  of  Materials  of 
National  Security  Interest,  September  29,  2000,  or  successor  docu- 
ment and 

(2)  Preparing  a  Transportation  Safety  Document  in  accordance  with 
DOE-M-461.1-1,  Packaging  and  Transfer  of  Materials  of  National 
Security  Interest  Manual,  September  29,  2000,  or  successor  docu- 
ment. 


5.  Table  2  refers  to  specific  types  of  nuclear 
fecilities.  These  references  are  not  intended 
to  constitute  an  exhaustive  list  of  the  specific 


types  of  nuclear  facilities.  Part  830  defines 
nuclear  facility  broadly  to  include  all  those 
facilities,  activities,  or  operations  that 


involve,  or  will  involve,  radioactive  and/or 
fissionable  materials  in  such  form  and 
quantity  that  a  nuclear  or  a  nuclear  explosive 
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hazard  potentially  exists  to  the  employees  or 
the  general  public,  and  to  include  any  related 
area,  structure,  facility,  or  activity  to  the 
extent  necessary  to  ensure  proper 


implementation  of  the  requirements 
established  by  Part  830.  The  only  exceptions 
are  those  facilities  specifically  excluded  such 
as  accelerators.  Table  3  defines  the  specific 

Table  3 


nuclear  facilities  referenced  in  Table  2  that 
are  not  defined  in  10  CFR  830.3 


For  purposes  of  Table  2,  *  *  * 

(1)  Deactivation , 

(2)  Decontamination  

(3)  Decommissk>nlng '... 

(4)  Environnr>ental  restoration  activities  

(5)  Generic  nuclear  explosive  operation  

(6)  Nuclear  explosive  facility  

(7)  Nuclear  explosive  operation  

(8)  Nuclear  facility  with  a  limited  operational  life  

(9)  Specifk:  nuclear  explosive  operation  

(10)  Transition  surveillance  and  maintenance  activities 


means 


The  process  of  placing  a  facility  in  a  stable  and  known  conditkxi,  in- 
cluding the  removal  of  hazardous  and  radioactive  materials 

Ttie  removal  or  reduction  of  residual  radioactive  and  hazardous  mate- 
rials by  mechanical,  chemical,  or  other  techniques  to  achieve  a  stat- 
ed objective  or  end  condition 

Those  actions  taking  place  after  deactivation  of  a  nuclear  facility  to  re- 
tire it  from  service  and  Includes  surveillance  and  maintenance,  de- 
contamination, and/or  dismantlement. 

The  process  by  which  contaminated  sites  and  facilities  are  identified 
and  characterized  and  by  which  existing  contamlnatkKi  Is  contained, 
or  removed  and  disposed 

A  characterization  that  considers  the  collective  attributes  (such  as  spe- . 
cial  facility  system  requirements,  physical  weapon  characteristk:s,  or 
quantities  and  chemical/physical  forms  of  hazardous  materials)  for  all 
projected  nuclear  explosive  operations  to  be  conducted  at  a  facility 

A  nuclear  facility  at  which  nuclear  operations  and  activities  Involving  a 
nuclear  explosive  may  t>e  conducted 

Any  activity  involving  a  nuclear  explosive,  including  activities  in  whk:h 
main-charge,  high-explosive  parts  and  pits  are  collocated. 

A  nuclear  facility  for  which  there  is  a  short  remaining  operational  period 
before  ending  ttie  facility's  mission  and  initiating  deactivation  and  de- 
commissioning and  for  which  there  are  no  intended  additional  mis- 
sions other  than  cleanup 

A  specifk:  nuclear  explosive  subjected  to  ttie  stipulated  steps  of  an  in- 
dividual operation,  such  as  assembly  or  disassembly 

Activities  conducted  when  a  facility  Is  not  operating  or  during  deactiva- 
tion, decontamination,  and  decommissioning  operations  wfien  sur- 
veillance and  maintenance  are  the  predominant  activities  t)eing  con- 
'  ducted  at  the  facility.  These  activities  are  necessary  for  satisfactory 
containment  of  hazardous  materials  and  protection  of  workers,  ttie 
public,  and  the  environment.  These  activities  include  providing  peri- 
odic Inspections,  maintenance  of  structures,  systems,  and  compo- 
nents, and  actions  to  prevent  the  alteratkxi  of  hazardous  materials  to 
an  unsafe  state 


6.  If  construction  begins  after  December  11, 
2000,  the  contractor  responsible  for  the 
design  and  construction  of  a  new  DOE 
nuclear  facility  or  a  major  modification  to  an 
existing  DOE  nuclear  facility  must  prepare  a 
preliminary  documented  safety  analysis.  A 
preliminary  documented  safety  analysis  can 
ensure  that  substantial  costs  and  time  are  not 
wasted  in  constructing  a  nuclear  facility  that 
will  not  be  acceptable  to  DOE.  If  a  contractor 
is  required  to  prepare  a  preliminary 
documented  safety  analysis,  the  contractor 
must  obtain  DOE  approval  of  the  preliminary 
documented  safety  analysis  prior  to 
procuring  materials  or  components  or 
beginning  construction.  DOE,  however,  may 
authorize  the  contractor  to  perform  limited 
procurement  and  construction  activities 
without  approval  of  a  preliminary 
documented  safety  analysis  if  DOE 
determines  that  the  activities  are  not 
detrimental  to  public  health  and  safety  and 
are  in  the  best  interests  of  DOE.  DOE  Order 
420.1.  Facility  Safety,  sets  forth  acceptable 
nuclear  safety  design  criteria  for  use  in 
preparing  a  preliminary  documented  safety 
analysis.  As  a  general  matter,  DOE  does  not 
expect  preliminary  documented  safety 
analyses  to  be  needed  for  activities  that  do 
not  involve  significant  construction  such  as 


environmental  restoration  activities, 
decontamination  and  decommissioning 
activities,  specific  nuclear  explosive 
operations,  or  transition  surveillance  and 
maintenance  activities. 

G.  Hazard  Controls 

1.  Hazard  controls  are  measures  to 
eliminate,  limit,  or  mitigate  hazards  to 
workers,  the  public,  or  the  environment. 
They  include  (1)  physical,  design,  structural, 
and  engineering  features;  (2)  safety 
structures',  systems,  and  components;  (3) 
safety  management  programs;  (4)  technical 
safety  requirements;  and  (5)  other  controls 
necessary  to  provide  adequate  protection 
from  hazards. 

2.  The  types  and  specific  characteristics  of 
the  safety  management  programs  necessary 
for  a  DOE  nuclear  facility  will  be  dependent 
on  the  complexity  and  hazards  associated 
with  the  nuclear  facility  and  the  work  being 
performed.  In  most  cases,  however,  a 
contractor  should  consider  safety 
management  programs  covering  topics  such 
as  quality  assurance,  procedures, 
maintenance,  personnel  training,  conduct  of 
operations,  criticality  safety,  emergency 
preparedness,  fire  protection,  waste 
management,  and  radiation  protection.  In 
general,  DOE  Orders  set  forth  DOE's 


expectation?  concerning  specific  topics.  For 
example,  DOE  Order  420.1  provides  DOE's 
expectations  with  respect  to  fire  protection 
and  criticality  safety. 

3.  Safety  structures,  systems,  and 
components  require  formal  definition  of 
minimum  acceptable  performance  in  the 
documented  safety  analysis.  This  is 
accomplished  by  first  defining  a  safety 
function,  then  describing  the  structure, 
systems,  and  components,  placing  functional 
requirements  on  those  portions  of  the 
structures,  systems,  and  components 
required  for  the  safety  function,  and 
identifying  performance  criteria  that  will 
ensure  functional  requirements  are  met. 
Technical  safety  requirements  are  developed 
to  ensure  the  operability  of  the  safety 
structures,  systems,  and  components  and 
define  actions  to  be  taken  if  a  safety 
structure,  system,  or  component  is  not 
operable. 

4.  Technical  safety  requirements  establish 
limits,  controls,  and  related  actions  necessary 
for  the  safe  operation  of  a  nuclear  facility. 
The  exact  form  and  contents  of  technical 
safety  requirements  will  depend  on  the 
circumstances  of  a  particular  nuclear  facility 
as  defined  in  the  documented  safety  analysis 
for  the  nuclear  facility.  As  appropriate, 
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technical  safety  requirements  may  have 
sections  on  (1)  safety  limits,  (2)  operating 
limits.  (3)  surveillance  requirements,  (4) 
administrative  controls,  (5)  use  and 
application,  and  (6)  design  features.  It  may 
also  have  an  appendix  on  the  bases  for  the 
limits  and  requirements.  DOE  Guide  423.X. 
Implementation  Guide  for  Use  in  Developing 
Technical  Safety  Requirements  (TSRs) 
provides  a  complete  description  of  what 


technical  safety  requirements  should  contain 
and  how  they  should  be  developed  and 
maintained. 

5.  DOE  will  examine  and  approve  the 
technical  safety  requirements  as  part  of 
preparing  the  safety  evaluation  report  and 
reviewing  updates  to  the  safety  basis.  As  with 
all  hazard  controls,  technical  safety 
requirements  must  be  kept  current  and  reflect 
changes  in  the  facility,  the  work  and  the 

Table  4 


hazards  as  they  are  analyzed  in  the 
documented  safety  analysis.  In  addition,  DOE 
expects  a  contractor  to  maintain  technical 
safety  requirements,  and  other  hazard 
controls  as  appropriate,  as  controlled 
documents  with  an  authorized  users  list. 
6.  Table  4  sets  forth  DOE's  expectations 
concerning  acceptable  technical-safety 
requirements. 


As  appropriate  for  a  particular  DOE  nuclear  fa- 
cility, the  section  of  the  technical  safety  require- 
ments on  *  *  * 


(1)  Safety  limits 


(2)  OpefBting  lifnits 


(3)  Limiting  controt  settings 


(4)  Limiting  conditions  for  operations 


(5)  Surveillance  requirements 


(6)  Administrative  controls 


(7)  Use  and  application  provisions 


(8)  Design  features 


Will  provide  information  on  *  *  * 


The  limits  on  process  variables  associated  with  those  safety  class  physical  barriers,  generally 
passive,  that  are  necessary  for  the  intended  facility  function  and  that  are  required  to  guard 
against  ttie  uncontrolled  release  of  radioactive  materials  The  safety  limit  section  describes, 
as  precisely  as  possible,  the  parameters  heing  limited,  states  the  limit  in  measurable  units 
(pressure,  temperature,  flow,  etc.),  and  indicates  the  applicability  of  the  limit.  The  safety  limit 
section  also  describes  the  actions  to  be  taken  in  the  event  that  the  safety  limit  is  exceeded. 
These  actions  should  first  place  the  facility  in  the  safe,  stable  condition  attainable,  including 
total  shutdown  (except  where  such  action  might  reduce  the  margin  of  safety)  or  should 
verify  that  tt>e  facility  already  is  safe  and  stable  and  will  remain  so.  The  technical  safety  re- 
quirenrtent  shoukj  state  ttiat  the  contractor  must  obtain  DOE  authorization  to  restart  the  nu- 
clear facility  folk>wing  a  vk>lation  of  a  safety  limit.  The  safety  limit  section  also  establishes 
the  steps  and  time  limits  to  correct  the  out-of-specification  condition. 

Those  limits  which  are  required  to  ensure  the  safe  operation  of  a  nuclear  facility.  The  oper- 
ating limits  section  may  include  subsections  on  limiting  control  settings  and  limiting  condi- 
tions for  operation. 

The  settings  on  safety  systems  ttiat  control  process  variables  to  prevent  exceeding  a  safety 
limit.  The  limited  control  settings  sectton  normally  contains  the  settings  for  automatic  alamis 
and  for  ttie  automatic  or  nonautomatic  initiation  of  protective  actions  related  to  those  vari- 
ables associated  with  the  function  of  safety  class  stnxtures,  systems,  or  components  if  the 
safety  analysis  shows  that  they  are  relied  upon  to  mitigate  or  prevent  an  accident.  The  lim- 
ited control  settings  section  also  identifies  the  protective  actions  to  be  taken  at  the  speclfk; 
settings  chosen  in  order  to  correct  a  situatk>n  automatically  or  manually  such  that  the  related 
safety  limit  is  not  exceeded.  Protective  actk>ns  may  include  maintaining  the  variables  within 
the  requirements  and  repairing  the  automatic  devk»  promptly  or  shutting  down  the  affected 
part  of  ttie  process  and,  if  required,  the  entire  facility. 

The  limits  ttiat  represent  the  towest  functkmal  capability  or  perfomnance  level  of  safety  struc- 
tures, systems,  and  components  required  to  perform  an  activity  safety.  The  limiting  condi- 
tk)ns  for  operation  section  describes,  as  precisely  as  possible,  the  towest  functional  capa- 
bility or  performance  level  of  equipment  required  for  continued  safe  operatk>n  of  the  facility. 
The  limiting  conditions  for  operatton  section  also  states  the  action  to  be  taken  to  address  a 
conditkm  not  meeting  the  limiting  conditkxis  for  operatkxi  sectk>n.  Normally  this  simply  pro- 
vkles  for  ttie  adverse  condition  being  corrected  in  a  certain  time  frame  and  for  further  actton 
If  this  Is  Impossible. 

Requirements  relating  to  test,  calibration,  or  inspection  to  assure  that  the  necessary  operability 
and  quality  of  safety  structures,  systems,  and  components  is  maintained;  that  facility  oper- 
ation is  within  safety  limits;  and  that  limiting  control  settings  and  limiting  conditions  for  oper- 
ation are  met.  If  a  required  surveillance  is  not  successfully  completed,  the  contractor  is  ex- 
pected to  assume  ttie  systems  or  components  involved  are  Inoperable  and  take  ttie  actions 
defined  by  ttie  technual  safety  requirement  until  the  systems  or  components  can  be  shown 
to  be  operable.  If,  however,  a  required  surveillance  is  not  performed  within  its  required  fre- 
quency, ttie  contractor  is  allowed  to  perform  the  surveillance  within  24  hours  or  the  original 
frequency,  whnhever  is  smaller,  and  confim  operability. 

Organlzatton  and  management,  procedures,  recordkeeping,  assessment,  and  reporting  nec- 
essary to  ensure  safe  operation  of  a  facility  consistent  with  the  technkal  safety  requirement. 
In  general  the  administrative  controls  section  addresses  (1)  the  requirements  associated 
with  administrative  controls,  (including  those  for  reporting  violattons  of  the  technk:al  safety 
requirement);  (2)  the  staffing  requirements  for  facility  positions  important  to  safe  conduct  of 
the  facility;  and  (3)  the  commitments  to  the  safety  management  programs  identified  in  the 
documented  safety  analysis  as  necessary  components  of  the  safety  basis  for  the  facility. 

The  bask:  instructkxis  for  applying  the  safety  restrictions  contained  in  a  technrcal  safety  re- 
quirement. The  use  and  applk:ation  section  includes  definitions  of  tenns,  operating  modes, 
k)gk:al  connectors,  completton  times,  and  frequency  notations. 

Design  features  of  the  facility  that,  if  altered  or  modified,  wouW  have  a  signifrcant  effect  on 
safe  operatton. 
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Table  4 — Continued 


As  appropriate  for  a  particular  DOE  nuclear  fa- 
cility, the  section  of  the  technical  safety  require- 
ments on  *  *  * 


Will  provkJe  information  on  *  *  * 


(9)  Bases  appendix 


The  reasons  for  the  safety  limits,  operating  limits,  and  associated  surveillance  requirements  in 
the  technical  safety  requirements.  The  statements  for  each  limit  or  requirement  shows  how 
the  numeric  value,  the  condition,  or  the  surveillance  fulfills  the  purpose  denved  from  the 
safety  documentation.  The  primary  purpose  for  describing  the  basis  of  each  limit  or  require- 
ment is  to  ensure  that  any  future  changes  to  the  limit  or  requirement  is  done  with  full  knowl- 
edge of  the  original  intent  or  purpose  of  ttie  limit  or  requirement. 


H.  Unreviewed  Safiety  Questions 

1.  The  USQ  process  is  an  important  tool  to 
evaluate  whether  changes  affect  the  safety 
basis.  A  contractor  must  use  the  USQ  process 
,to  ensure  that  the  safety  basis  for  a  DOE 
nuclear  facility  is  not  undermined  by 
changes  in  the  facility,  the  work  performed, 
the  associated  hazards,  or  other  factors  that 
support  the  adequacy  of  the  safety  basis. 

2.  The  USQ  process  permits  a  contractor  to 
make  physical  and  procedural  changes  to  a 
nuclear  facility  and  to  conduct  tests  and 
experiments  without  prior  approval, 
provided  these  changes  do  not  cause  a  USQ. 
The  USQ  process  provides  a  contractor  with 
the  flexibility  needed  to  conduct  day-to-day 
operations  by  requiring  only  those  changes 
and  tests  with  a  potential  to  impact  the  safety 
basis  (and  therefore  the  safety  of  the  nuclear 
facility)  be  approved  by  DOE.  This  allows 
DOE  to  focus  its  review  on  those  changes 
significant  to  safety.  The  USQ  process  helps 
keep  the  safety  basis  current  by  ensuring 
appropriate  review  of  and  response  to 
situations  that  might  adversely  affect  the 
safety  basis. 

3.  DOE  Guide  424.X,  Implementation 
Guide  for  Addressing  Unreviewed  Safety 
Question  (USQ)  Requirements,  provides 
DOE's  expectations  for  a  USQ  process.  The 
contractor  must  obtain  DOE  approval  of  its 
procedure  used  to  implement  the  USQ 
process. 

I.  Functions  and  Responsibilities 

1.  The  DOE  Management  Official  for  a  DOE 
nuclear  facility  (that  is,  the  Assistant 
Secretary,  the  Assistant  Administrator,  or  the 
Office  Director  who  is  primarily  responsible 
for  the  management  of  the  facility)  has 
primary  responsibility  within  DOE  for 
ensuring  that  the  safety  basis  for  the  facility 
is  adequate  and  complies  with  the  safety 
basis  requirements  of  Part  830.  The  DOE 
Management  Official  is  responsible  for 
ensuring  the  timely  and  proper  (1)  review  of 
all  safety  basis  documents  submitted  to  DOE 
and  (2)  preparation  of  a  safety  evaluation     " 
report  concerning  the  safety  basis  for  a 
facility. 

2.  OiOE  will  maintain  a  public  list  on  the 
internet  that  provides  the  status  of  the  safety 
basis  for  each  hazard  category  1,  2,  or  3  DOE 
nuclear  facility  and,  to  the  extent  practicable, 
provides  information  on  how  to  obtain  a 
copy  of  the  safety  basis  and  related 
documents  for  a  facility. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  200O-CE-81-AD;  Amendnwnt 
39-12068;  AD  2000-26-18] 

RIN2120-AA64 

Airworthiness  Directives;  Stemme 
GmbH  &  Co.  KG  IModels  S10  and  S10- 
V  Sailplanes 

AGENCY:  Fe(Jeral  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Stemme  GmbH  &  Co. 
KG  (Stemme)  Models  SlO  and  SlO-V 
sailplanes.  This  AD  requires  you  to 
replace  the  eyebolts  on  the  airbrake, 
inspect  the  airbrake  sheets  for  proper 
clearance  and  adjust  as  necessary,  and 
inspect  for  damage  to  the  landing  gear 
doors  and  replace  any  damaged  parts. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  aerodynamic  flutter  of  the 
upper  covering  straps  on  the  airbrake 
cover  caused  by  the  current  design 
airbrake  eyebolts,  which  could  result  in 
damage  to  the  airbrake  system  and 
landing  gear  doors.  Continued  operation 
with  such  damaged  components  could 
result  in  loss  of  control  of  the  sailplane. 
DATES:  This  AD  becomes  effective  on 
February  2,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  February  2,  2001. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  February  15,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2000-CE-81-AD,  901 


Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  fi-om  Stemme 
GmbH  &  Co.  KG,  Gustav-Meyer-Allee 
25,  D-13355  Berlin,  Germany; 
telephone:  49.33.41.31.11.70;  facsimile: 
49.33.41.31.11.73.  You  may  examine 
this  information  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
81-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mike  Kiesov,  Aerospace  Engineer.  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  FAA  that  an 
unseife  condition  may  exist  on  certain 
Stemme  Model  SlO  and  SlO-V 
sailplanes.  The  LB  A  reports  that  the 
current  design  airbrake  eyebolts  could 
cause  aerodynamic  flutter  of  the  upper 
airbrake  straps  at  high  airspeeds.  This 
can  cause  damage  to  the  airbrake 
system. 

One  reported  occurrence  resulted  in 
flutter  of  the  upper  covering  straps  on 
the  airbrake  cover,  which  resulted  in  an 
uncommanded  yawing  condition  and 
separation  of  the  landing  gear  door  from 
the  sailplane.  This  caused  damage  to  the 
horizontal  stabilizer. 

What  Are  the  Consequences  If  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
result  in  aerodjnifunic  flutter  of  the 
upper  covering  straps  on  the  airbrake 
cover  and  damage  to  the  airbrake  system 
and  landing  gear  doors.  Continued 
operation  with  such  damaged 
components  could  result  in  loss  of 
control  of  the  sailplane. 
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Is  There  Service  Information  That 
Applies  to  This  Subject? 

Stemme  has  issued  Service  Bulletin 
No.  A3 1-10-055  (pages  5  through  8 
English  translation),  dated  October  9, 
2000.  This  service  bulletin  includes 
procedures  for: 

— Replacing  the  eyebolts  on  the 

airbrake; 
— Inspecting  the  airbrake  sheets  for 

proper  clearance  and  adjusting,  as 

necessary;  and 
— inspecting  for  damage  to  the  landing 

gear  doors  and  replacing  any  damaged 

parts. 

What  Action  Did  LBA  Take? 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
.  German  AD  2000-369,  effective 
November  30,  2000,  in  order  to  assure 
the  continued  airworthiness  of  these 
sailplanes  in  Germany. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  LBA  has  kept 
FAA  informed  of  the  situation  described 
above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Stemme  Models  SlO  and 
SlO-V  sailplanes  of  the  same  type 
design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  (as  specified  in  this  AD) 
should  be  accomplished  on  the 
affected  sailplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  luisafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  accomplish 
the  actions  previously  specified  in 
accordance  with  Stemme  Service 
Bulletin  No.  A31-10-055  (pages  5 
through  8  English  translation),  dated 
October  9,  2000. 


Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

Because  the  unsafe  condition 
described  in  this  document  could  result 
in  airbrake  system  failure  with  possible 
loss  of  control  of  the  sailplane,  FAA 
finds  that  notice  and  opportunity  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days. 

Comments  Invited 

How  Do  I  Comment  on  This  AD? 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  we  invite  your  comments  on 
the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  specified 
above.  We  may  amend  this  nde  in  Ught 
of  comments  received.  Factual 
information  that  supports  your  ideas 
and  suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether  we 
need  to  take  additional  ridemaking 
action. 

Are  There  Any  Specific  Portions  of  the 
AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 

We  are  reviewing  the  writing  style  we 
currentiy  use  in  regulatory  dociunents, 
in  response  to  the  Presidential 
memorandum  of  Jime  1, 1998.  That 
memorandum  requires  federal  agencies 
to  communicate  more  clearly  with  the 
public.  We  are  interested  in  yoiu* 
conunents  on  whether  the  style  of  this 
dociunent  is  clear,  and  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandiun  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 


How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  200O-CE-81- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rides  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 
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2000-26-18    Stemme  GmbH  &  Co.  KG: 

Amendment  39-12068;  Docket  No. 

2000-CE-81-AD. 
(a)  What  sailplanes  are  affected  by  this 
i  W?  This  AD  applies  to  the  following 
sailplane  models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

S10-V  .... 

14-002  through  14-030  and  14- 
01 2M  through  14-063 

Model 


S10 


Serial  Nos. 


10-03  through  10-63. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  sailplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  prevent  aerodynamic  flutter  of  the  upper 
airbrake  caused  by  the  current  design 
airbrake  eyebolts,  which  could  result  in 
damage  to  the  airbrake  system  and  landing 
gear  doors.  Continued  operation  with  such 
damaged  components  could  result  in  loss  of 
control  of  the  sailplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions,  unless 
already  accomplished  since  October  9,  2000: 


Action 


Compliance  Time 


Procedures 


(1)  If  the  sailplane  is  still  equipped  with  eye- 
twits  (part  number  12TI-DB)  on  the  airbrake, 
replace  the  eyebolts  with  improved  design 
eyebolts. 

(2)  Inspect  the  airbrake  sheets  for  proper  clear- 
ance and  adjust,  as  necessary. 


3)  Inspect  the  landing  gear  doors  for  damage 
and  replace  any  damaged  parts. 


Within  the  next  5  hours  time-in-service  (TIS) 
after  February  2,  2001  (the  effective  date  of 
this  AD). 

Accomplish  the  inspection  within  the  next  5 
hours  TIS  after  Febmary  2,  2001  (the  effec- 
tive date  of  this  AD).  Accomplish  any  nec- 
essary adjustments  prior  to  further  flight 
after  the  inspection. 

Accomplish  the  inspection  within  the  next  5 
hours  TIS  after  February  2.  2001  (the  effec- 
tive date  of  this  AD).  Accomplish  any 
necesary  replacements  prior  to  further  flight 
after  the  inspection. 


In  accordance  with  the  procedures  (n  Stemme 
Service  Bulletin  No.  A31 -10-055  (pages  5 
through  8  English  translation),  dated  Octo- 
ber 9,  2000. 

In  accordance  with  ttie  procedures  in  Stemme 
Service  Bulletin  No.  A31 -10-055  (pages  5 
through  8  English  translation),  dated  Octo- 
ber 9.  2000. 

In  accordance  with  tfie  procedures  in  Stemoie 
Service  Bulletin  No.  A31 -10-055  (pages  5 
through  8  English  translation),  dated  Octo- 
ber 9,  2000. 


(e)  Can  I  comply  with  this  AD  in  any  other 
miy?  You  may  use  an  alternative  method  of 
x>mpliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
jrovides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  af>proves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mr.  Mike  Kiesov, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4144;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  sailplane  to  a  location  where 
you  can  accomplish  the  requirements  of  this 
AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 


Stemme  Service  Bulletin  No.  A31-10-055 
(pages  5  through  8  English  translation),  dated 
October  9,  2000.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Stemme 
GmbH  &  Co.  KG,  Gustav-Meyer-Allee  25,  D- 
13355  Berlin,  Germany.  You  can  look  at 
copies  at  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC  . 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  2.2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  AD  2000-369,  effective  November 
30,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
December  29,  2000. 
David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-305  Filed  1-9-01:  8:45  am] 
BILUNG  COOE  4910-13-P 


DEPARTMEm*  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2000-NM-144-AD;  Antendment 
39-12070;  AD  2000-26-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
Model  G-1159A  (GHIi)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream  Model 
G-1159A  (G-ni)  series  airplanes,  that 
requires  modification  of  the  master 
caution  panel  by  installing  an  additional 
legend  labeled  "BATT  ON  BUS"  and 
associated  wiring  to  indicate  when  the 
airplane  batteries  are  powering  the 
direct  current  (DC)  essential  bus.  This 
action  is  necessary  to  ensure  that  the 
flight  crew  is  aware  that  an  electrical 
system  failure  has  occurred  and  that  the 
main  airplane  batteries  are  powering  the 
essential  DC  bus.  If  the  flight  crew  is 
unaware  of  this  situation,  action  to  stop 
the  depletion  of  the  airplane  batteries 
will  not  be  taken  and  critical 
equipment,  such  as  communications 
and  navigation  equipment,  could  fail. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  February  14,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14. 2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
P.O.  Box  2206,  M/S  D-10,  Savannah. 
Georgia  31402-9980.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
AUanta  Aircraft  Certification  Office, 
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One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia: 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 
FOR  FURTHER  MFORMA-nON  CONTACT:  Neil 
Berryman,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6066;  fax 
(770) 703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Gulfstream 
Model  G-1159A  (G-III)  series  airplanes 
was  published  in  the  Federal  Register 
on  October  12,  2000  (65  FR  60593).  That 
action  proposed  to  require  modification 
of  the  master  caution  panel  by  installing 
an  additional  legend  labeled  "BAIT  ON 
BUS"  and  associated  wiring  to  indicate 
when  the  airplane  batteries  are 
powering  the  direct  current  (DC) 
essential  bus. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  198 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
144  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  55  work  hours  per 
airplane  to  accomplish  the  required 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Reqiiired 
parts  will  cost  approximately  $1,587  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $703,728,  or  $4,887  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiire  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0FITHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-20    Gulfstream  Aerospace 

Corporation:  Amendment  39-12070. 
Docket  2000-NM-144-AD. 
Applicability:  Model  G-1159A  (G-IIl) 

series  airplanes,  serial  numbers  357  and  402 

through  498  inclusive,  certificated  in  any 

category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pterfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from  being 
unaware  that  an  electrical  system  failure  has 
occurred  and  that  the  airplane  main  batteries 
are  powering  the  direct  current  (DC)  essential 
bus.  accomplish  the  following: 

Modification 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  wiring  in  the 
pilot's  and  co-pilot's  junction  boxes,  the 
auxiliary  power  relay  box,  the  power 
distribution  box,  and  the  master  caution 
panel,  in  accordance  with  Gulfstream 
Customer  Bulletin  No.  149.  dated  March  23, 
1999,  and  Gulfstream  Aircraft  Service  Change 
No.  294,  dated  February  3,  1999. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
bispector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Note  2:  hiformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Gulfstream  Customer  Bulletin  No.  149, 
dated  March  23, 1999,  and  Gulfstream 
Aircraft  Service  Change  No.  294,  dated 
February  3, 1999.  (Note:  The  issue  date  of 
Gulfstream  Aircraft  Service  Change  No.  294 
is  indicated  only  on  the  title  page  of  the 
document;  no  other  page  of  the  document 
contains  this  information.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O.  Box 
2206,  M/S  D-10,  Savannah.  Georgia  31402- 
9980.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Land 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix  Boulevard, 
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suite  450,  Atlanta,  Georgia;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

ECEBCtive  Date 

(e)  This  amendment  becomes  effective  on 
February  14,  2001. 

Issued  in  Renton.  Washington,  on 
December  29,  2000. 
Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-339  Filed  1-9-01;  8:45  am) 

BIIXMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AAL-15] 

Establishment  of  Class  E  Airspace; 
Indian  Mountain,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  the  Long  Range  Radar  site 
(LRRS)  at  Indian  Mountain,  AK.  The 
United  States  Air  Force  requested  this 
action  to  create  controlled  airspace  for 
the  instrument  approach  and  departure 
procedures  to  nmway  (RWY)  16  and 
from  RWY  34  at  Indian  Mountain,  AK. 
This  action  is  necessary  in  order  for  the 
approach  emd  departxire  procedures  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  This  rule 
provides  adequate  controlled  airspace 
for  aircraft  flying  Instrument  Flight 
Rules  (IFR)  operations  at  Indian 
Mountain,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001, 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Roger  Stirm,  Department  of  the 
Air  Force  Representative,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  niunber  (907)  271- 
5892;  fax:  (907)  271-2850;  email: 
Roger.Stirm@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http;//162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  25,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
the  Class  E  airspace  at  Indian  Mountain, 
AK,  was  published  as  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  (65  FR  57573).  The 


proposal  was  requested  by  the  U.S.  Air 
Force  to  create  controlled  airspace  for 
the  instrument  approach  and  departure 
procedures  to  RWY  16  and  from  RWY 
34  at  Indian  Mountain,  AK.  This  action 
is  necessary  in  order  for  the  approach 
and  departure  procedures  to  be 
published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  This  rule 
provides  adequate  controlled  airspace 
for  aircraft  flying  IFR  operations  at 
Indian  Mountain,  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
commenters  and  the  FAA.  Public 
comments  to  the  proposal  were 
submitted  by  two  pilots  from  United 
States  Fish  and  Wildlife  Service 
(USFWS),  Alaska  Aviation  Safety 
Foundation,  Alaska  Airmen's 
Association,  and  Alaska 
Communications  Systems  (ACS)  Chief 
Pilot.  Each  expressed  concern  with  the 
size  of  the  proposed  Class  E  airspace. 
The  substance  of  their  concern  was  that 
the  proposed  Class  E  airspace  was  larger 
than  needed.  In  addition,  Mr.  Felix  M. 
Maguire  representing  both  the  Alaska 
Airmen's  Association  and  ACS  as  their 
Chief  Pilot  expressed  concern  that  the 
approach  was  barely  v«thin  the 
proposed  airspace  and  that  the  missed 
approach  was  entirely  outside  the 
propjDsed  airspace.  The  U.S.  Air  Force 
pointed  out  that  the  procedures  used  by 
Mr.  Maguire  to  evaluate  airspace  needs 
were  not  developed  by  the  U.S.  Air 
Force  and  therefore  have  no  validity  in 
correctly  analyzing  the  requested 
airspace.  The  FAA  has  considered  these 
comments.  The  U.S.  Air  Force,  after  re- 
evaluation,  responded  with  a  revised 
request  for  Class  E  airspace  at  Indian 
Mountain  (PAIM).  This  request 
substantially  reduced  the  size  of  the 
original  request  and  did  not  include  any 
additional  airspace,  outside  what  was 
proposed  in  the  original  NPRM.  As  for 
Mr.  Maguire's  concern  about  the 
approach  procedure  being  barely  within 
the  proposed  airspace  and  that  the 
missed  approach  was  entirely  outside 
the  proposed  airspace,  the  FAA  concurs. 
The  additional  airspace  south  of  Indian 
Mountain  (PAIM)  needed  for  missed 
approach  and  departure  procedures  is 
already  1,200  foot  Class  E  airspace  and 
therefore,  is  not  needed  in  this 
rulemaking.  The  majority  of  the  revised 
requested  airspace  encompasses  the 
primary  holding  assessment  area  in 
accordance  with  FAA  Order  7130.3.  The 
FAA  has  determined  that  the  requested 
airspace  is  needed  to  provide  adequate 
controlled  airspace  for  aircraft  flying 


IFR  operations  at  Indian  Mountain 
LRRS,  Alaska.  The  coordinates  for 
Indian  Mountain  LRRS  were  published 
with  an  error  in  the  latitude  coordinates 
and  is  corrected  to  read  as  follows:  (lat. 
65°  59'  34'  N.,  long.  153°  42'  16'  W.). 
The  airspace  description  does  overlap 
existing  Class  E  airspace  and  the 
exclusionary  verbiage  was  inadvertenUy 
left  out.  The  following  verbiage  has  been 
added  to  the  end  of  the  airspace 
description:  "excluding  the  existing 
Class  E  airspace."  Accordingly,  as 
discussed,  since  the  revised  airspace 
description  is  less  of  a  burden  to  the 
public,  the  rule  is  adopted  with  the 
incorporated  airspace  revisions. 
The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9H,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  2000,  and  effective  September  16. 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Indian 
Mountain,  AK,  through  a  request  by  the 
U.S.  Air  Force  to  create  controlled 
airspace  for  the  instrument  approach 
and  departure  procedures  to  RWY  16 
and  from  RWY  34  at  Indian  Mountain, 
AK.  This  action  is  necessary  in  order  for 
the  approach  and  depart\ire  procedures 
to  be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Indian  Moimtain,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  e  "onomic  impact  on  a 
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substantial  number  of  small  entities 
under  tbe  criteria  of  tbe  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Indian  Mountain,  AK    (New) 

Indian  Mountain  LRRS.  AK 

(lat.  65°  59'  34'  N.,  long.  153°  42'  16'  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4  mile  radius 
of  Indian  Mountain  LRRS;  and  that  adjacent 
airspace  extending  upward  from  1,200  feet 
above  the  surface  from  lat.  66°  Off  00'  N  long. 
154°  05'  00'  W.  to  lat.  66°  00'  OC  N  long. 
153°  00'  00'  W.  to  lat  66°  09'  00"  N  long. 
153°  00'  00'  W.  to  lat.  66°  09'  00'  N  long. 
153°  4^  00'  W,  to  lat.  66°  06'  OC  N  long. 
154°  00'  00',  thence  to  the  point  of  the 
beginning,  excluding  the  existing  Class  E 
airspace. 


Issued  in  Anchorage,  AK,  on  January  2, 
2001. 

Stephen  P.  Creamer, 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  01-701  Filed  1-9-01;  8:45  am] 

BHJJNQ  COOC  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  314 

[Docket  No.  98N-0720] 

Conforming  Regulations  Regarding 
Removal  of  Section  507  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act; 
Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Final  rule;  technical 
amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  applications  for  FDA 
approval  to  market  a  new  drug  to  correct 
inadvertent  errors.  This  action  is 
necessary  to  ensure  the  accuracies  and 
consistency  of  the  regulation. 

DATES:  This  rule  is  effective  January  16, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-594- 
2041. 

SUPPlfMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5.  1999  (64 
FR  396),  FDA  published  a  direct  final 
rule  that  removed  from  the  agency's 
regulations  references  to  the  now- 
repealed  statutory  provision  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  under  which  the  agency 
certified  antibiotic  drugs  (conforming 
regulation).  Section  314.430(f)  (21  CFR 
314.430(f))  provides  that  safety  and 
effectiveness  data  and  information  in  an 
application  may  be  disclosed  to  the 
public  when  certain  events  happen. 
Prior  to  the  conforming  regulation, 
§  314.430(f)(6)  read:  "For  applications  or 
abbreviated  applications  submitted 
under  sections  505{j)  and  507  of  the  act, 
when  FDA  sends  an  approval  letter  to 
the  applicant". 

The  conforming  regulation 
inadvertently  changed  "section  505(j)" 
to  "section  505"  and  failed  to  remove 
the  word  "applications"  from  the 
introductory  clause  the  first  time  it 
appeeued.  This  document  corrects  those 
errors.  Publication  of  this  document 
constitutes  final  action  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  FDA  has  determined  that  notice 
and  public  comment  are  unnecessary 
because  this  amendment  is 
nonsubstantive. 


List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  314  is 
amended  as  follows: 

PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353,  355.  371,  374,  379e. 

§314.430    [Amended] 

2.  Section  314.430  Availability  for 
public  disclosure  of  data  and 
information  in  an  application  or 
abbreviabgd  application  is  amended  in 
paragraph  (f)(6)  by  removing 
"applications  or"  and  by  removing 
"505"  and  adding  in  its  place  "505(j)". 

Dated:  January  4.  2001. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(FR  Doc.  01-680  Filed  1-9-01;  8:45  am] 

BILLING  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatratlon 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Decoqulnate,  Monensin,  and 
Tylosin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma, 
Inc.  The  NADA  provides  for  use  of 
approved,  single-ingredient 
decoquinate.  monensin,  and  tylosin 
Type  A  medicated  articles  to  make 
three-way  combination  drug  Type  B  and 
T)rpe  C  medicated  feeds  used  for 
prevention  of  coccidiosis,  improved 
feed  efficiency,  and  reduction  of 
incidence  of  liver  abscesses  in  growing- 
finishing  cattie  fed  in  confinement  for 
slaughter. 

DATES:  This  rule  is  effective  January  10, 
2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.  One  Executive  Dr.,  P.O.  Box  1399. 
Fort  Lee,  NJ  07024,  filed  NADA  141-149 
that  provides  for  use  of  DECCOX®  (27.2 
gram  per  pound  (g/lb)  decoquinate), 
Rumensin®  (20,  30,  45,  60,  80,  or  90.7 
g/lb  monensin  activity  as  monensin 
sodium)  and  TYLAN®  (10,  40,  or  100  g/ 
lb  tylosin  phosphate)  Type  A  medicated 
articles  to  make  three-way  combination 
Type  B  and  Type  C  medicated  feeds  for 
use  in  growing-finishing  cattle  fed  in 
confinement  for  slaughter.  The  Type  C 
medicated  feeds  contain  13.6  to  27.2  g/ 
ton  decoquinate,  5  to  30  g/ton 
monensin,  and  8  to  10  g/ton  tylosin,  and 
are  used  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  bovis  and 
E.  zuemii,  improved  feed  efficiency,  and 
reduction  of  incidence  of  liver  abscesses 
caused  by  Fusobacterium  necrophorum 
and  Actinomyces  pyogenes.  The  NADA 


is  approved  as  of  November  16,  2000, 
and  the  regulations  in  21  CFR  558.195 
and  558.625  are  being  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  fi«edom  of 
information  sununary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l{e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rbckville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
.  cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  rec^uired. 

This  rule  does  not  meet  the  definition 
of  "nde"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 


Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as.  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.195  is  amended  in  the 
table  in  paragraph  (d)  by  adding  an 
entry  after  "Monensin  5  to  30"  and 
before  "Chlortetracycline  approximately 
400"  to  read  as  follows: 

§558.195    Decoquinate. 

***** 

(d)*   •   • 


Decoquinate  in 
grams  per  ton 


Combination  in 
grams  per  ton 


Indications  for  use 


Limitations 


Sponsor 


Monensin  5  to  30; 
plus  tylosin  8  to 
10 


Cattle  fed  in  confinement  for  slaughter; 
for  prevention  of  coccidiosis  caused 
by  Eimeria  tx>vis  and  E.  zuemii,  im- 
proved feed  efficiency,  and  reduction 
of  incidence  of  liver  abscesses 
caused  by  Fusot)acterium 
necrophorum  arnJ  Actinomyces 
pyogenes. 


Feed  only  to  cattle  fed  in  confinement 
for  slaughter.  Feed  continuously  as 
the  sole  ration  to  provide  22.7  mg  of 
decoquinate  per  100  lb  body  weight 
per  day,  50  to  360  mg  of  monensin 
per  head  per  day.  and  60  to  90  mg 
of  tylosin  per  head  per  day  Feed  at 
least  28  days  during  period  of  expo- 
sure to  coccidiosis  or  wtien  it  is  likely 
to  be  a  hazard.  Do  not  feed  to  ani- 
mals producing  milk  for  food.  Also 
see  (c)(1)  of  this  paragraph  and 
§  558.355(d)(8).  Monensin  as 
monensin  sodium  and  tylosin  as 
tylosin  phosphate  provided  by 
000986  in  §510.600(0  of  this  chap- 
ter. 


046573 
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§558.355    [Amended] 

3.  Section  558.355  Monensin  is 
amended  in  paragraph  (f)(7)  by  adding 
"alone  or  with  tylosin"  after 
"decoquinate". 

4.  Section  558.625  is  amended  by 
redesignating  paragraphs  (f){2)(i) 
through  (f)(2)(v)  as  (f)(2)(ii)  through 
(f)(2)(vi),  and  by  adding  paragraph 
(f){2){i)  to  read  as  follows: 

§558.625    Tylosin. 

*         *         * '      *        * 

(f)*  *   * 
(2)*   *   * 

(i)  Decoquinate  and  monensin  as  in 
§558.195. 

***** 

Dated:  December  26.  2000. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  01-628  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  606  and  640 

[Docket  No.  98N-0673] 

Revisions  to  the  Requirements 
Applicable  to  Blood,  Blood 
Components,  and  Source  Plasma; 
Confirmation  in  Part  and  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Direct  final  rule;  confirmation  in 
part  and  technical  amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  in 
part  the  direct  final  rule  issued  in  the 
Federal  Register  of  August  19. 1999. 
The  direct  final  rule  amends  the 
biologies  regulations  by  removing, 
revising,  or  updating  specific 
regulations  applicable  to  blood,  blood 
components,  and  Source  Plasma  to  be 
more  consistent  with  current  practices 
in  the  blood  industry  and  to  remove 
unnecessary  or  outdated  requirements. 
FDA  is  confirming  the  provisions  for 
which  no  significant  adverse  comments 
were  received.  The  agency  received 
significant  adverse  conmients  on  certain 
provisions  and  is  amending  Tide  21 
Code  of  Federal  Regxilations  to  reinstate 
the  former  provisions. 
DATES:  The  effective  date  for  the 
amendments  to  the  sections  published 
in  the  Federal  Register  of  August  19, 
1999  (64  FR  45366),  and  listed  in  table 
1  of  this  dociunent,  is  confirmed  as 
February  11,  2000.  The  amendments 
listed  in  table  2  of  this  document  are 
effective  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Okrasinski,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Adnainistration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
301-827-6210. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  concerning  the  direct  final 
rule  were  to  be  submitted  on  or  before 
December  3,  1999.  FDA  stated  that  the 
effective  date  of  the  direct  final  rule 
would  be  February  11,  2000.  If  no 


timely  significant  comments  were 
submitted  to  FDA  during  the  comment 
period,  FDA  intended  to  publish  a 
document  in  the  Federal  Register 
within  30  days  after  the  comment 
period  ended,  confirming  the  effective 
date  of  the  final  rule.  If  timely 
significant  comments  were  received,  the 
agency  intended  to  publish  a  document 
in  the  Federal  Register  withdrawing  the 
direct  final  rule  before  its  effective  date. 
Because  of  complex  issues  related  to 
this  rulemaking  and  because  of 
competing  priorities,  FDA  did  not  issue 
a  document  either  confirming  or 
withdrawing  the  direct  final  rule  before 
its  effective  date.  Therefore  the  Code  of 
Federal  Regulations  was  revised  as  of 
April  1,  2000,  to  codify  the  regulations 
in  the  direct  final  rule. 

The  agency  received  significant 
comments  to  the  docket.  If  a  significant 
adverse  comment  applies  to  an 
amendment,  paragraph,  or  section  of  the 
rule  and  that  provision  can  be  severed 
firom  the  remainder  of  the  rule,  FDA 
may  adopt  as  final  those  provisions  of 
the  rule  that  are  not  subjects  of 
significant  adverse  comments. 

Thus,  FDA  is  confirming  in  part  the 
direct  final  rule  (sections  listed  in  table 
1  of  this  document)  effective  February 
11,  2000. 

The  agency  is  making  technical 
amendments  to  21  CFR  640.25(c), 
640.56(c),  and  640.71(a)  by  replacing 
"Clinical  Laboratories  Improvement  Act 
of  1967  (CLIA)"  with  "Clinical 
Laboratories  Improvement  Amendments 
of  1988  (CLIA)."  This  action  is 
necessary  for  consistency  when 
referring  to  CLIA  in  the  regulations. 


Table  1  .—Amendments  Effective  February  1 1 ,  2000 


21  CFR  Section 


606.3(c),  (e),  and  (f)  

606.100(b)  and  (d) 

606.100(b)(7)  and  (b)(18) 

606.121(a).  (d)(2),  and  (e)(1)(H)  .... 

606.122(f)  and  (n)(4)  

606.151(e) 

606.160(b)(2)(v) 

606.170(b) 

640.2(b)  and  (d) 

640.2(c).  (e).  and  (f)  

640.2(c)(2)  

g40.3(t)) 

640.3(b)(3)','(c)(2J!'ixi(cM3y"""^ 

640.3(e) 

640.4(d)(1)  through  (d)(4),  and  (h) 

640.4(i) 

.640.4(b)  and  (d) 

640.6(c) 

640.13(a) 

640.16(b) 

640.22(a) 

640.25(c) 

640.31(c) 


Action 


Revised. 

Revised  introductory  text. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Removed. 

Redesignated  as  (b),  (c),  and  (d). 

Revised. 

Revised  introductory  text. 

Revised. 

Removed  and  reserved. 

Removed. 

Redesignated  as  paragraph  (h). 

Revised. 

Removed. 

Revised. 

Revised. 

Revised. 

Nomenclature  change. 

Removed. 
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Table  1  .—Amendments  Effective  February  1 1 ,  2000— Continued 

21  CFR  Section 

Action 

640.32(a) 

640.34(e)(2),  (e)(3),  and  (g)(2) 

640.51(c) 

640.52(a) 

640.56(0) 

Revised. 

Revised. 

Removed. 

Revised. 

Nomenclature  change. 

Revised. 

640.63(c)(3),  (c)(5),  (c)(12),  and  (c)(13) 

640.65(b)(4)  and  (b)(5)  

Revised 

640.65(b)(8)  

640.69(d) 

640.71(a) 

640.72(a)(1)  

Added 
Revised. 

Nomenclature  change. 
Revised. 

FDA  received  significant  adverse 
comments  on  certain  provisions  of  the 
rule,  listed  in  table  2  of  this  document. 


Accordingly  in  this  rulemaking,  because 
these  provisions  became  effective  on 
February  11,  2000.  the  agency  is 


amending  these  sections  identified  in 
table  2  of  this  dociunent  to  reinstate  the 
former  provisions. 


Table  2.— Amendments  Effective  January  10,  2001 


21  CFR  Section 


Action 


606.3(j) 

606.151(b)  and  (c) 

640.2(b) 

640.3(c)(1)  

640.4(g) : 

640.4(g)(1).  (g)(2).  (g)(4).  and  (g)(5) 

640.5 

640.5(C) 

640.15 

640.16(a) 

640.23(a) 

640.24(b) 

640.25(c)  introductory  text 

640.34(a)  through  (e)(1)  

640.54(a)(2)  

640.56(c)  introductory  text 

640.62  

640.63(c)(1 1)  

640.71(a) 


Revised. 

Revised. 

Revised. 

Revised. 

Revised  introductory  text. 

Revised. 

Revised*introductory  text. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Amended. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Amended. 


Comments  received  by  the  agency 
regarding  the  reinstated  portions  of  the 
rule  will  be  applied  to  the 
corresponding  portion  of  the  companion 
proposed  rule  (64  FR  45375,  August  19, 
1999),  and  will  be  considered  in 
developing  a  final  rule  using  the  usual 
Administrative  Procedure  Act  notice 
and  comment  procedures. 

List  of  Subjects 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories,     t 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  640 

Blood,  Labeling,  Reporting  and 

I  recordkeeping  requirements. 

I I  Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  authority 
delegated  by  the  Commissioner  of  Food 
and  Drugs,  the  direct  final  rule 
published  on  August  19, 1999  (64  FR 


45366L  is  confirmed  in  part  and  21  CFR 
parts  606  and  640  are  amended  as 
follows: 

t 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  360j,  371,  374;  42  U.S.C.  216,  262. 
263a.  264. 

2.  Section  606.3  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§606.3    Definitions. 

lb  *  *  *  * 

(j)  Compatibility  testing  means  the  in 
vitro  serological  tests  performed  on 
donor  and  recipient  blood  samples  to 
establish  the  serological  matching  of  a 
donor's  blood  or  blood  components 
'  with  that  of  a  potential  recipient. 


3.  Section  606.151  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§606.151    Compatibility  testing. 

***** 

fb)  The  use  of  fresh  recipient  serum 
samples  less  than  48  hours  old  for  all 
pretransfusion  testing. 

(c)  The  testing  of  the  donor's  cells 
with  the  recipient's  serum  (major 
crossmatch)  by  a  method  that  will 
demonstrate  agglutinating,  coating,  and 
hemolytic  antibodies,  which  shall 
include  the  antiglobulin  method. 


PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

4.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352.  353, 
355.  360,  371;  42  U.S.C.  216,  262,  263.  263a. 
264. 
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5.  Section  640.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  640J    General  requirements. 

***** 

(b)  Final  container.  The  original  blood 
container  shall  be  the  final  container 
{ind  shall  not  be  entered  prior  to  issue 
for  any  purpose  except  for  blood 
collection.  Such  container  shall  be 
uncolored  and  transparent  to  permit 
visual  inspection  of  the  contents  and 
any  closure  shall  be  such  as  will 
maintain  an  hermetic  seal  and  prevent 
contamination  of  the  contents.  The 
container  material  shall  not  interact 
with  the  contents  under  customary 
conditions  of  storage  and  use,  in  such  a 
manner  as  to  have  an  adverse  effect 
upon  the  safety,  purity,  or  potency  of 
the  blood.  * 
***** 

6.  Section  640.3  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

1640^    SuttaMIKy  of  donor. 

***** 

(c)  *   *  * 

(1)  A  history  of  viral  hepatitis; 

***** 

7.  Section  640.4  is  amended  by 
revising  the  introductory  text  of 
paragraph  (g)  and  by  revising 
paragraphs  (g)(1).  (g)(2),  (g)(4)  and  (g)(5) 
to  read  as  follows: 

§640.4    Collection  of  ttie  blood. 

***** 

(g)  Pilot  samples  for  laboratory  tests. 
Pilot  samples  for  laboratory  tests  shall 
meet  the  following  standards: 

(1)  One  or  more  pilot  samples  shall  be 
provided  with  each  imit  of  blood  when 
issued  or  reissued  except  as  provided  in 
§  640.2(c)(2)  and  all  pilot  samples  shall 
be  from  the  donor  who  is  the  source  of 
the  unit  of  blood. 

(2)  All  samples  for  laboratory  tests 
performed  by  the  manufacturer  and  all 
pilot  samples  accompanying  a  unit  of 
blood  shall  be  collected  at  the  time  of 
filling  the  final  container  by  the  person 
who  collects  the  unit  of  blood. 
***** 

(4)  All  containers  for  pilot  samples 
accompanying  a  unit  of  blood  shall  be 
attached  to  the  whole  blood  container 
before  blood  collection  in  a  tamperproof 
manner  that  will  conspicuously  indicate 
removal  and  reattachment. 

(5)  When  CPDA-1  is  used,  pilot 
samples  for  compatibility  testing  shall 
contain  blood  mixed  with  CPDA-1. 
***** 

8.  Section  640.5  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  to  read  as  follows: 


§640.5    Testing  the  blood. 

All  laboratory  tests  shall  be  made  on 
a  pilot  sample  specimen  of  blood  taken 
from  the  donor  at  the  time  of  collecting 
the  unit  of  blood,  and  these  tests  shall 
include  the  following: 
***** 

(c)  Determination  of  the  Rh  factors. 
Each  container  of  Whole  Blood  shall  be 
classified  as  to  Rh  type  on  the  basis  of 
tests  done  on  the  pilot  sample.  The  label 
shall  indicate  the  extent  of  typing  and 
the  results  of  all  tests  performed.  If  the 
test,  using  Anti-D  Blood  Grouping 
Reagent,  is  positive,  the  container  may 
be  labeled  "Rh  Positive".  If  this  test  is 
negative,  the  results  shall  be  confirmed 
by  further  testing  which  may  include 
tests  for  the  Rho  variant  (D")  and  for 
other  Rh-Hr  factors.  Blood  may  be 
labeled  "Rh  Negative"  if  negative  to 
tests  for  the  Rh„  (D)  and  Rho  variant  (D") 
factors.  If  the  test  using  Anti-D  Blood 
Grouping  Reagent  is  negative,  but  not 
tested  for  the  Rho  variant  (D"),  the  label 
must  indicate  that  this  test  was  not 
done.  Only  Anti-Rh  Blood  Grouping 
Reagents  licensed  under,  or  that 
otherwise  meet  the  requirements  of,  the 
regulations  of  this  subchapter  shall  be 
used,  and  the  technique  used  shall  be 
that  for  which  the  serum  is  specifically 
designed  to  be  effective. 
***** 

9.  Section  640.15  is  revised  to  read  as 
follows: 

§640.15    Pilot  semples. 

Pilot  samples  collected  in  integral 
tubing  or  in  separate  pilot  tubes  shall 
meet  the  following  standards: 

(a)  One  or  more  pilot  samples  of 
either  the  original  blood  or  of  the  Red 
Blood  Cells  being  processed  shall  be 
provided  with  each  unit  of  Red  Blood 
Cells  when  issued  or  reissued. 

(b)  Before  they  are  filled,  all  pilot 
sample  tubes  shall  be  marked  or 
identified  so  as  to  relate  them  to  the 
donor  of  that  unit  of  red  cells. 

(c)  Before  the  final  container  is  filled 
or  at  the  time  the  final  product  is 
prepared,  the  pilot  sample  tubes  to 
accompany  a  unit  of  cells  shall  be 
attached  securely  to  the  final  container 
in  a  tamper  proof  manner  that  will 
conspicuously  indicate  removal  and 
reattachment. 

(d)  All  pilot  sample  tubes 
accompanying  a  unit  of  Red  Blood  Cells 
shall  be  filled  at  the  time  the  blood  is 
collected  or  at  the  time  the  final  product 
is  prepared,  in  each  instance  by  die 
person  who  performs  the  collection  or 
preparation. 

10.  Section  640.16  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§640.16    Processing. 

(a)  Separation.  Within  21  days  from 
date  of  blood  collection  (within  35  days 
from  date  of  blood  collection  when 
CPDA-1  solution  is  used  as  the 
anticoagulant),  Red  Blood  Cells  may  be 
prepared  either  by  centrifugation  done 
in  a  manner  that  will  not  tend  to 
increase  the  temperature  of  the  blood  or 
by  normal  undistiu'bed  sedimentation. 
A  portion  of  the  plasma  sufficient  to 
insiu«  optimal  cell  preservation  shall  be 
left  with  the  red  blood  cells  except 
when  a  cryoprotective  substance  is 
added  for  prolonged  storage. 
***** 

11.  Section  640.23  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§640.23    Testing  ttie  blood. 

(a)  Blood  from  which  plasma  is 
separated  for  the  preparation  of  Platelets 
shall  be  tested  as  prescribed  in 

§§  610.40  and  610.45  of  this  chapter  and 
§  640.5  (a),  (b),  and  (c). 
***** 

12.  Section  640.24  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§640.24    Processing. 

***** 

(b)  Immediately  after  collection,  the 
whole  blood  or  plasma  shall  be  held  in 
storage  between  20  and  24  °C,  unless  it 
must  be  transported  from  the  donor 
clinic  to  the  processing  laboratory. 
During  such  transport,  all  reasonable 
methods  shall  be  used  to  maintain  the 
temperature  as  close  as  possible  to  a 
range  between  20  and  24  °C  imtil  it 
arrives  at  the  processing  laboratory 
where  it  shall  be  held  between  20  and 
24  °C  until  the  platelets  are  separated. 
The  platelet  concentrate  shall  be 
separated  within  4  hours  after  the 
collection  of  the  unit  of  whole  blood  or 
plasma. 


§640.25    [Amended] 

13.  Section  640.25  General 
requirements  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
removing  "Clinical  Laboratories 
Improvement  Act  of  1967"  and  by 
adding  in  its  place  "Clinical 
Laboratories  Improvement  Amendments 
of  1988." 

14.  Section  640.34  is  amended  by 
revising  paragraphs  (a)  through  {e)(l)  to 
read  as  follows: 

§640.34    Processing. 

(a)  Plasma.  Plasma  shall  be  separated 

from  the  red  blood  cells  within  26  days 

after  phlebotomy  (within  40  days  after 

phlebotomy  when  CPDA-1  solution  is 

■used  as  the  anticoagulant),  and  shall  be 


Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001 /Rules  and  Regulations  1837 


stored  at  -18  °C  or  colder  within  6  hours 
after  transfer  to  the  final  container, 
imless  the  product  is  to  be  stored  as 
Liquid  Plasma. 

(b)  Fresh  Frozen  Plasma.  Fresh  Frozen 
Plasma  shall  be  prepared  from  blood 
collected  by  a  single  uninterrupted 
venipimctiu-e  with  minimal  damage  to 
and  minimal  manipulation  of  the 
donor's  tissue.  The  plasma  shall  be 
separated  from  the  red  blood  cells, 
fit)zen  solid  within  6  hours  after 
phlebotomy  and  stored  at  -18  °C  or 
colder. 

(c)  Liquid  Plasma.  Liquid  Plasma 
shall  be  separated  from  the  red  blood 
cells  within  26  days  after  phlebotomy 
(within  40  days  after  phlebotomy  when 
CPDA-1  solution  is  used  as  the 
anticoagulant),  and  shall  be  stored  at  a 
temperature  of  1  to  6  °C  within  4  hours 
after  filling  the  final  container. 

(d)  Platelet  Rich  Plasma.  Platelet  Rich 
Plasma  shall  be  prepared  from  blood 
collected  by  a  single  luiinterrupted 
venipimcture  with  minimal  damage  to 
and  manipulation  of  the  donor's  tissue. 
The  plasma  shall  be  separated  from  the 
red  blood  cells  by  centrifugation  within 
4  hours  after  phlebotomy.  The  time  and 
speed  of  centrifugation  shall  have  been 
shown  to  produce  a  product  with  at 
least  250,000  platelets  per  microliter. 
The  plasma  shall  be  stored  at  a 
temperature  between  20  to  24  °C  or 
between  1  and  6  °C,  immediately  after 
filling  the  final  container.  A  gentle  and 
continuous  agitation  of  the  product 
shall  be  maintained  throughout  the 
storage  period,  if  stored  at  a  temperature 
of  20  to  24  °C. 

(e)  Modifications  of  Plasma.  It  is 
possible  to  separate  Platelets  and/or 
Cryoprecipitated  AHF  from  Plasma. 
When  these  components  are  to  be 
separated,  the  plasma  shall  be  collected 
as  described  in  §  640.32  for  Plasma. 

(1)  Platelets  shall  be  separated  as 
prescribed  in  subpart  C  of  part  640, 
prior  to  freezing  the  plasma.  The 
remaining  plasma  may  be  labeled  as 
Fresh  Frozen  Plasma,  if  frozen  solid 
within  6  hours  after  phlebotomy. 
***** 

15.  Section  640.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§640.54    Processing. 

(a)*  *  * 

(2)  The  plasma  shall  be  frozen  solid 
within  6  hours  after  blood  collection.  A 
combination  of  dry  ice  and  organic 
solvent  may  be  used  for  freezing: 
Provided,  That  the  procediu^  has  been 
shown  not  to  cause  the  solvent  to 
penetrate  the  container  or  leach 


plasticizer  from  the  container  into  the 
plasma. 


§640.56    [Amended] 

16.  Section  640.56  Quality  control  test 
for  potency  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
removing  "Clinical  Laboratories 
Improvement  Act  of  1988"  and  by 
adding  in  its  place  "Clinicial 
Laboratories  Improvement  Amendments 
of  1988  ". 

17.  Section  640.62  is  revised  to  read 
as  follows: 

§640.62    IMedical  supervision. 

A  qualified  licensed  physician  shall 
be  on  the  premises  when  donor 
suitability  is  being  determined, 
immunizations  are  being  made,  whole 
blood  is  being  collected,  and  red  blood 
cells  are  being  retiimed  to  the  donor. 

18.  Section  640.63  is  amended  by 
revising  paragraph  (c)(ll)  to  read  as 
follows: 

§640.63    Suitability  Of  donor. 

***** 

(c)  *  *  * 

(11)  Freedom  from  a  history  of  viral 
hepatitis; 

***** 

§640.71    [Amended] 

19.  Section  640.71  Manufacturing 
responsibility  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
removing  "Clinical  Laboratories 
Improvement  Act  of  1988"  and  by 
adding  in  its  place  "Clinicial 
Laboratories  Improvement  Amendments 
of  1988". 

Dated:  December  29.  2000. 
Nfargaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
[PR  Doc.  01-533  Filed  1-9-4)1;  8:45  am) 
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NDEPARTMErfT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8921] 

RIN  1545-AY23 

Tax  Treatment  of  Cafeteria  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  section  125 
cafeteria  plans.  The  final  regulations 


clarify  the  circiimstances  under  which  a 
cafeteria  plan  may  permit  an  employee 
to  change  his  or  her  cafeteria  plan 
election  with  respect  to  accident  or 
health  coverage,  group-term  life 
insurance  coverage,  dependent  care 
assistance  and  adoption  assistance 
dining  the  plan  year. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  10,  2001. 

Applicability  Date:  See  the  Scope  of 
Regulations  and  Effective  Date  portion 
of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  L.  Keller  or  Janet  A.  Laufer  at 
(202)  622-6080  (not  a  toll-free  nimiber). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  125  of  the  Internal 
Revenue  Code  (Code).  Section  125 
generally  provides  that  an  employee  in 
a  cafeteria  plan  will  not  have  an  amoimt 
included  in  gross  income  solely  because 
the  employee  may  choose  among  two  or 
more  benefits  consisting  of  cash  and 
qualified  benefits.  A  qualified  benefit 
generally  is  any  benefit  that  is 
excludable  bom  gross  income  under  an 
express  provision  of  the  Code,  including 
coverage  under  an  employer-provided 
accident  or  health  plan  under  sections 
105  and  106.  group-term  life  insurance 
under  section  79,  elective  contributions 
under  a  qualified  cash  or  deferred 
arrangement  within  the  meaning  of 
section  401  (k),  dependent  care 
assistance  under  section  129,  and 
adoption  assistance  under  section  137.' 
Qualified  benefits  can  be  provided 
imder  a  cafeteria  plan  either  through 
insiued  arrangements  or  arrangements 
that  are  not  insured. 

In  1984  and  1989,  proposed 
regulations  were  published  relating  to 
cafeteria  plans. ^  In  general,  the  1984 
and  1989  proposed  regulations  require 
that,  for  benefits  to  be  provided  on  a 
pre-tax  basis  imder  section  125,  an 
employee  may  make  changes  diuing  a 
plan  year  only  in  certain  circumstances. 
Specifically,  Q&A-8  of  §  1.125-1  and 
Q&A-6(b)."(c),  and  (d)  of  §  1.125-2 
permit  participants  to  make  benefit 
election  changes  during  a  plan  year 
pursuant  to  changes  in  cost  or  coverage. 


>  Section  125(f)  provides  that  the  following  are 
not  qualified  benefits  (even  though  they  are 
generally  excludable  from  gross  income  under  an 
express  provision  of  the  Internal  Revenue  Code: 
Products  advertised,  marketed,  or  offered  as  long- 
term  care  insurance:  medical  savings  accounts 
under  section  106(b):  qualified  scholarships  under 
section  117:  educational  assistance  programs  under 
section  127:  and  fringe  benefits  under  section  132. 

249  FR  19321  (May  7,  1984)  and  54  FR  9460 
(March  7.  1989).  respectively. 
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changes  in  family  status,  and  separation 
from  service. 

In  2000.  final  regulations  ^  were 
issued  permitting  a  participant  in  a 
cafeteria  plan  to  change  his  or  her 
accident  or  health  coverage  election 
during  a  period  of  coverage  in  specific 
circumstances  such  as  where  special 
enrollment  rights  arise  under  section 
9801(f)  (added  to  the  Code  by  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA)(110 
Stat.  1936).  where  eligibility  for 
Medicare  or  Medicaid  is  gained  or  lost, 
or  where  a  court  issues  a  judgment, 
decree,  or  order  requiring  that  an 
employee's  child  or  foster  child  who  is 
a  dependent  receive  health  coverage.  In 
addition,  the  final  regulations  permit  an 
employee  to  change  his  or  her  accident 
or  health  coverage  election  or  group- 
term  life  insurance  election  if  certain 
change  in  status  rules  are  satisfied. 

On  the  same  day  that  the  final 
regulations  were  issued,  proposed 
regulations  •*  were  also  issued 
containing  change  in  status  ndes  that 
apply  to  other  types  of  qualified  benefits 
(i.e.,  dependent  care  assistance  and 
adoption  assistance)  and  describing  the 
cinnmistances  imder  which  changes  in 
the  cost  or  coverage  of  qualified  benefits 
provide  a  basis  for  changes  in  cafeteria 
plan  elections.  The  IRS  and  Treasury 
received  written  comments  on  the 
proposed  regulations  and  held  a  public 
hearing  on  August  17,  2000.  Having 
considered  the  comments  and  the 
statements  made  at  the  hearing,  the  IRS 
and  Treasury  revise  the  final  regulations 
and  adopt  the  proposed  regulations  as 
modified  by  this  Treasury  decision.  The 
comments  and  revisions  are  discussed 
below. 

Explanation  of  Provisions 

1.  Changes  in  the  March  2000  Final 
Regulations 

With  respect  to  group-term  life 
insurance  and  disability  coverage,  the 
final  regulations  issued  earlier  this  year 
provided  flexibility  by  stating  that,  in 
the  event  of  a  change  in  an  employee's 
marital  status  or  a  change  in  the 
employment  status  of  the  employee's 
spouse  or  dependent,  an  employee  may 
elect  either  to  increase  such  coverage  or 
to  decrease  such  coverage.  ^ 


'TO  8878  at  65  FR  15548  (March  23.  2000)  These 
final  regulations  were  preceded  by  temporary 
regulations  issued  in  1997.  See  62  FR  60196 
(November  7, 1997)  and  62  FR  60165  (November  7. 
1997). 

♦  REG-117162-99  at  65  FR  15587  (March  23, 
2000). 

^For  example,  an  employee  might  seek  to 
increase  group-item  life  insurance  due  to  a  marriage 
(because  of  the  need  to  provide  income  to  the  new 
spouse  in  the  event  that  the  chief  wage-earner  dies) 


Conunentators  recommended  that  this 
rule  also  apply  in  the  case  of  birth, 
adoption,  placement  for  adoption,  or 
death.  The  argument  was  made  that  in 
these  other  situations — ^because  these 
types  of  coverage  are  generally  designed 
to  provide  income,  instead  of  expense 
reimbursements — it  may  be  appropriate 
for  the  employee  to  seek  to  increase  or 
decrease  the  coverage.  In  accordance 
with  these  recommendations  and  in  the 
interest  of  simplicity,  the  final 
regulations  have  been  modified  to  allow 
participants  to  increase  or  decrease 
these  types  of  coverage  for  all  change  of 
status  events.  Further,  as  also  suggested 
by  commentators,  the  final  regulations 
have  been  modified  to  expand  the  rule 
to  apply  to  coverage  to  which  section 
105(c)  (which  is  coverage  for  permanent 
loss  or  loss  of  use  of  a  member  or 
fimction  of  the  body)  applies. 

Commentators  requested  clarification 
as  to  how  the  election  change  rules  with 
respect  to  special  enrollment  rights 
under  section  9801  (f)  (enacted  luder 
HIPAA)  apply  to  a  participant  who 
marries  if  the  group  health  plan  allows 
the  participant  to  change  his  or  her 
health  coverage  election  retroactively  to 
the  date  of  the  marriage.  In  response  to 
this  comment,  language  has  been  added 
to  an  example  in  the  final  regidations  to 
clarify  that  an  election  change  can  be 
funded  through  salary  reduction  imder 
a  cafeteria  plan  only  on  a  prospective 
basis,  except  for  the  retroactive 
enrollment  right  under  section  9801(f) 
that  applies  in  the  case  of  an  election 
made  within  30  days  of  a  birth, 
adoption,  or  placement  for  adoption. 

With  respect  to  accident  or  health 
coverage,  the  consistency  rule  in  the 
final  regidations  requires  that  any 
employee  who  wishes  to  decrease  or 
cancel  coverage  because  he  or  she 
becomes  eligible  for  coverage  under  a 
spouse's  or  dependent's  plan  due  to  a 
marital  or  employment  change  in  status 
can  do  so  only  if  he  or  she  actually 
obtains  coverage  under  that  other  plan. 
Commentators  requested  clarification  as 
to  the  type  of  proof  an  employer  must 
receive  to  satisfy  this  rule,  expressing 
concern  that  a  plan  could  not 
implement  a  change  on  a  timely  basis 
because  of  a  need  to  obtain  proper  proof 
of  the  other  coverage.  An  example  in  the 
final  regulations  has  been  revised  to 
make  it  clear  that  employers  may 
generally  rely  on  an  employee's 
certification  that  the  employee  has  or 
will  obtain  coverage  under  the  other 
plan  (assuming  that  the  employer  has  no 


or  to  decrease  group-term  life  insurance  due  to  a 
marriage  (because  the  new  spouse  may  be  a  wage- 
earner  who  can  support  the  family  in  the  event  that 
the  employee  dies). 


reason  to  believe  that  the  employee 
certification  is  incorrect). 

The  final  regulations  allow  a 
participant  to  change  his  or  her  election 
if  a  judgment,  decree  or  order  resulting 
from  a  divorce,  legal  separation, 
annulment,  or  change  in  legal  custody 
requires  that  an  employee's  spouse, 
former  spouse,  or  other  individual 
provide  accident  xtr  health  coverage  for 
the  employee's  child  or  for  a  foster  child 
who  is  a  dependent  of  the  employee. 
The  final  regulations  were  modified  to 
clarify  that  the  participant  can  only 
change  his  or  her  election  if  the  spouse, 
former  spouse,  or  other  individual 
actually  provides  accident  or  health 
coverage  for  the  child. 

2.  Changes  From  the  March  2000 
Proposed  Regulations 

The  final  regulations  being  issued 
today  are  generally  consistent  with  the 
proposed  regulations  that  were  issued 
earlier  this  year,  but  include  various 
modifications. 

Cost  and  coverage  rules 

The  proposed  regulations  included 
rules  allowing  election  changes  in 
connection  with  a  significant  increase  in 
cost  or  a  significant  curtailment  in 
coverage,  irrespective  of  whether  the 
plan  is  insured  or  not  insured.  These 
cost  and  coverage  rules  (and  the  other 
rules  in  paragraph  (f)  of  §  1.125-4)  do 
not  apply  with  respect  to  coverage 
under  a  health  FSA.^  However,  all  of  the 
rules  in  paragraphs  (a)  through  (e)  and 
paragraph  (g)  of  the  final  regulations 
under  §  1.125—4  do  apply  with  respect 
to  coverage  under  a  health  FSA.  One 
modification  reflected  in  the  final 
regulations  is  to  clarify  that  the  cost 
increase  rules  apply  when  the  amount 
of  an  employee's  elective  contributions 
under  section  125  increases  either  due 
to  the  employee  contributing  a  larger 
portion  of  the  total  cost  of  the  qualified 
benefits  plan  (which  might  occur,  for 
example,  if  part-time  employees  pay  a 
larger  portion  of  a  plan's  cost  and  the 
employee  switches  to  part-time  status) 
or  due  to  an  increase  in  the  total  cost  of 
the  qualified  benefits  plan. 

In  response  to  comments, 
modifications  were  also  made  to  allow 
election  changes  during  a  period  of 
coverage  when  there  is  a  significant 
decrease  in  the  cost  of  a  qualified 
benefits  plan  or  in  the  cost  of  a  benefits 
package  option  imder  the  qualified 


»  A  flexible  spending  arrangement  (FSA)  is 
defined  in  section  10e(c){2).  Under  section 
106(c)(2).  an  FSA  is  generally  a  benefit  program 
under  which  the  maximum  reimbursement 
reasonably  available  for  coverage  is  less  than  500% 
of  the  value  of  the  coverage.  A  health  FSA  is  an 
accident  or  health  plan  that  is  an  FSA. 
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benefits  plan,  as  well  as  when  there  is 
a  significant  increase.  Under  the 
regulations  as  modified,  if  there  is  a 
significant  decrease  in  the  cost  of  a 
qualified  benefits  plan  during  the  plan 
year,  the  final  regulations  permit  a 
cafeteria  plan  to  allow  all  employees, 
even  those  who  have  not  previously 
participated  in  the  cafeteria  plan,  to 
elect  to  participate  in  the  qualified 
benefits  plan  through  the  cafeteria  plan. 
Similarly,  if  there  is  a  significant 
decrease  in  the  cost  of  a  benefits 
package  option  during  the  plan  year,  the 
final  regulations  permit  a  cafeteria  plan 
to  allow  all  eligible  employees  to  elect 
that  option  (including  employees  who 
have  elected  another  option,  as  well  as 
those  who  have  not  previously 
participated  in  the  cafeteria  plan). 

Further,  in  response  to  comments, 
modifications  were  also  made  to  allow 
midyear  election  changes  when  there  is 
a  significant  improvement  in  the 
coverage  provided  under  a  benefit 
package  option,  as  well  as  when  there 
is  a  new  benefit  package  option  offered 
under  the  plan. 

Commentators  also  requested 
clarification  as  to  whether  a  cafeteria 
plan  could  allow  participants  to  drop 
coverage  in  response  to  a  significant 
change  in  the  cost  or  coverage  of  a 
qualified  benefit.  The  final  regulations 
clarify  this  issue,  and  provide  that,  if 
there  is  no  other  similar  coverage, 
employees  may  drop  coverage 
(including  a  change  from  family  to 
single  coverage)  in  response  eidier  to  an 
increase  in  the  cost  of  a  qualified  benefit 
or  to  a  loss  of  coverage.  "The  regulations 
also  permit  an  employee  to  elect  similar 
coverage  in  response  to  a  significant 
curtailment  in  coverage.  However,  the 
regulations  do  not  allow  an  employee  to 
drop  coverage  altogether  if  there  is  a 
significant  curtailment  in  coverage  that 
does  not  constitute  a  loss  of  coverage. 
The  regulations  list  the  curtailments 
that  are  treated  as  a  loss  of  coverage  for 
this  purpose,  and  include  a  complete 
loss  of  coverage  (such  as  when  an  HMO 
ceases  to  be  available  in  an  area  where 
an  individual  resides,  or  when  an 
employee  or  a  covered  member  of  the 
employee's  family  loses  all  coverage 
under  a  benefit  package  option  by 
reason  of  a  lifetime  or  aimual 
limitation).  In  addition,  the  final 
regulations  allow  a  cafeteria  plan,  in  its 
discretion,^  to  treat  certain  other  events 
as  a  loss  of  coverage.  These  events 
include  a  substantial  decrease  in 
medical  care  providers  (such  as  a  major 


hospital  ceasing  to  be  a  member  of  a 
preferred  provider  network  or  a 
substantial  decease  in  the  physicians 
participating  in  a  preferred  provider 
network  or  an  HMO),  a  reduction  in  the 
benefits  for  a  specific  type  of  medical 
condition  or  treatment  with  respect  to 
which  the  employee  or  the  employee's 
spouse  or  dependent  is  currently  in  a 
course  of  treatment,^  or  any  other 
similar  fimdamental  loss  of  coverage. 

For  purposes  of  these  rules,  a 
significant  curtailment  occurs  only  if 
there  is  an  overall  reduction  in  coverage 
provided  so  as  to  constitute  reduced 
coverage  generally  (i.e.,  a  reduction  in 
the  fair  market  value  of  the  coverage). 
Therefore,  in  most  cases,  the  loss  of  one 
particular  physician  in  a  network  does 
not  constitute  a  significant  curtailment. 

In  response  to  comments,  the  nde 
under  the  proposed  regulations  that 
allowed  an  employee  to  change  his  or 
her  election  in  response  to  a  change 
made  under  a  spouse's  or  dependent's 
plan  has  been  clarified  and  broadened. 
Under  the  final  regulations,  the  rule 
applies  to  coverage  available  from  any 
employer  plan,  including  any  plan  of 
the  same  employer  and  any  plan  of  a 
different  employer.  In  addition,  the 
regulation's  have  been  modified  to  allow 
an  employee  to  elect  to  participate  in  a 
cafeteria  plan  if  the  employee  (or  the 
employee's  spouse  or  dependent)  loses 
coverage  under  a  group  health  plan 
sponsored  by  a  governmental  or 
educational  institution,  such  as  a  state 
program  imder  the  State  Children 
Health  Insurance  Program  (SCHIP).^  The 
regulations  do  not  allow  a  cafeteria  plan 
participant  to  cease  participation  in  a 
cafeteria  plan  if  he  or  she  becomes 
eligible  for  SCHIP  coverage  during  the 
year  because  of  a  concern  that  such  a 
rule  would  violate  a  fundamental 
principle  of  Title  XXI  of  the  Social 
Security  Act  that  SCHIP  coverage  not 
supplant  existing  public  or  private 
coverage. 

Scope  of  Regulations  and  Effective  Date 

These  final  regulations  address  all  of 
the  changes  in  status  for  which  a 
cafeteria  plan  may  permit  election 
changes,  including  changes  with  respect 
to  accident  or  health  coverage,  group- 
term  life  insurance,  dependent  care 
assistance  and  adoption  assistance.  In 
addition,  the  regulations  contain 


'  Such  discretion  may  be  exercised  on  a  case  by 
case  basis,  provided  that  the  exercise  of  discretion 
satisfies  section  125(c)  which  prohibits 
discrimination  in  favor  of  highly  compensated 
participants. 


^  Any  reduction  in  coverage  that  affects  a  specific 
individual  must  not  violate  the  prohibition  in 
section  9802  against  discrimination  on  the  basis  of 
health  status  (and  parallel  HIPAA  provisions  in  the 
Employee  Retirment  Income  Security  Act  of  1974 
and  the  Public  Health  Service  Act).  See  g§  54.9802- 
1  and  54.9802-lT(b)(2). 

»  Added  to  the  Society  Security  Act  by  section 
4901  of  the  Balanced  Budget  Act  of  1997.  Public 
Law  105-33  (August  5,  1997). 


guidance  concerning  election  changes 
that  are  permitted  because  of  changes  in 
the  cost  or  coverage  of  a  qualified 
benefit  plan. 

Unless  specifically  noted,  these 
regulations  do  not  override  other 
cafeteria  plan  requirements  such  as  the 
rules  pertaining  to  health  flexible 
spending  arrangements,  and  the  rules 
concerning  the  Family  and  Medical 
Leave  Act  (Public  Law  103-3  (107  Stat. 
6)).'» 

The  changes  made  by  these 
regulations  with  respect  to  the  March 
2000  final  regulations  are  applicable  for 
cafeteria  plan  years  beginning  on  or 
after  January  1 ,  2001 ,  except  that  the 
clarification  made  in  paragraph 
(d)(l)(ii)(B)  of  these  regulations  (relating 
to  a  spouse,  former  spouse,  or  other 
individual  obtaining  accident  or  health 
coverage  for  an  employee's  child  in 
response  to  a  judgment,  decree,  or 
order)  is  applicable  for  cafeteria  plan 
years  beginning  on  or  after  January  1, 
2002.  With  respect  to  the  change  made 
in  paragraph  (d)(l)(ii)(B)  of  these 
regulations,  taxpayers  may,  until 
January  1,  2002,  rely  on  either 
paragraph  (d)(l)(ii)(B)  of  these 
regulations  or  the  final  regulations 
pubhshed  in  March  2000  (as  §  1.1 25- 
4(d)(l)(ii)). 

The  changes  made  from  the  March 
2000  proposed  regulations  (including 
the  rules  relating  to  cost  or  coverage  in 
paragraph  (f)  of  these  regulations)  are 
applicable  for  cafeteria  plan  years 
beginning  on  or  after  Januar>'  1,  2002. 
With  respect  to  these  changes  (including 
the  rules  relating  to  cost  or  coverage  in 
paragraph  (f)  of  these  regulations), 
taxpayers  may,  until  January  1,  2002, 
rely  on  either  these  regulations,  the 
proposed  regulations  published  in 
March  2000  (under  §  1.125-4),  or  the 
cost  or  coverage  change  rules  in  the 
1989  proposed  regulations  (at  §  1.125-2 
(Q&A-€(b)). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 


">See  §  1.125-3.  published  as  a  proposed  rule  at 
60  FR  66229  (December  21.  1995). 
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submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Draitiiig  Information 

The  principal  authors  of  these 
regulations  are  Christine  L.  Keller  and 
Janet  A.  Laufer,  Office  of  Division 
Counsel/Associate  Chief  Coimsel  (Tax 
Exempt  and  Government  Entities). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2. 1.125-4  is  amended  by: 

1.  Revising  paragraphs  fb){2)  Example 

mi 

2.  Revising  paragraph  (c)(1)  and 
adding  paragraph  (c)(2)(vi). 

3.  Adding  a  sentence  to  the  end  of 
paragraph  (c)(3)(i). 

4.  Removing  the  last  sentence  in 
paragraph  (c)(3){iii)  and  adding  a 
sentence  in  its  place. 

5.  Adding  paragraph  (c)(4)  Example  3 
(ui). 

6.  Revising  paragraph  (c)(4)  Example 
4  (ii)  and  adding  paragraph  (iii). 

7.  Adding  paragraph  (c)(4)  Example  9 
and  (c)(4)  Sample  10. 

8.  Revising  paragraph  (d)(l)(ii). 

9.  Revising  paragraphs  (f),  (g),  (i)(3) 
and  (i)(4). 

10.  Adding  a  sentence  at  the  end  of 
paragraph  (i)(8).  and  adding  paragraph 
(i){9). 

11.  Revising  paragraph  (j). 

The  additions  and  revisions  read  as 
follows: 

§  1 .1 25-4    Pennitted  election  changes. 

*         *         »         •         * 

(b)*  •  * 
(2)*  *   * 

Example  2.  *  *  * 

(ii)  Af  s  cafeteria  plan  may  permit  E  to 
change  Fs  salary  reduction  election  to  reflect 
the  change  to  family  coverage  under  ATs 
accident  or  health  plan  because  the  marriage 
would  result  in  special  enrollment  rights 
under  section  9801(0,  pursuant  to  which  an 


election  of  family  coverage  under  Af  s 
accident  or  health  plan  would  be  required  to 
be  effective  no  later  than  the  first  day  of  the 
first  calendar  month  beginning  after  the 
completed  request  for  enrollment  is  received 
by  the  plan.  Since  no  retroactive  coverage  is 
required  in  the  event  of  marriage  under 
section  9801(f}.  Fs  salary  reduction  election 
may  only  be  changed  on  a  prospective  basis. 
(Fs  marriage  to  F  is  also  a  change  in  status 
under  paragraph  (c)  of  this  section,  as 
illustrated  in  Example  1  of  paragraph  (c)(4) 
of  this  section.) 

(c)  Changes  in  status— (\)  Change  in 
status  rule.  A  cafeteria  plan  may  permit 
an  employee  to  revoke  an  election 
during  a  period  of  coverage  with  respect 
to  a  qualified  benefits  plan  (defined  in 
paragraph  (i)(8)  of  this  section)  to  which 
this  paragraph  (c)  applies  and  make  a 
new  election  for  the  remeiining  portion 
of  the  period  (referred  to  in  this  section 
as  an  election  change)  if,  under  the  facts 
and  circumstances — 

(i)  A  change  in  status  described  in 
paragraph  (c)(2)  of  this  section  occurs; 
and 

(ii)  The  election  change  satisfies  the 
consistency  rule  of  paragraph  (c)(3)  of 
this  section. 
***** 

(2)*    *   * 

(vi)  Adoption  assistance.  For 
purposes  of  adoption  assistance 
provided  throu^  a  cafeteria  plan,  the 
commencement  or  termination  of  an 
adoption  proceeding. 

(3)  Consistency  rule — (i)  Application 
to  accident  or  health  coverage  and 
group-term  life  insurance.  *  *  *  A 
change  in  status  that  affects  eligibility 
under  an  employer's  plan  includes  a 
change  in  status  that  results  in  an 
increase  or  decrease  in  the  number  of  an 
employee's  family  members  or 
dependents  who  may  benefit  from 
coverage  imder  the  plan.       ' 
***** 

(iii)  Application  of  consistency  rule. 

*   *   *  With  respect  to  group-term  life 

insurance  and  disability  coverage  (as 

defined  in  paragraph  (i)(4)  of  this 

section),  an  election  under  a  cafeteria 

plan  to  increase  coverage  (or  an  election 

to  decrease  coverage)  in  response  to  a 

change  in  status  described  in  paragraph 

(c)(2)  of  this  section  is  deemed  to 

correspond  with  that  change  in  status  as 

required  by  paragraph  (c)(3)(i)  of  this 

section. 
(4).   *   * 

Example  3.  *  *  * 

(iii)  In  addition,  under  paragraph  (f)(4)  of 
this  section,  if  F  makes  an  election  change  to 
cover  G  under  Fs  employer's  plan,  then  E 
may  make  a  corresponding  change  to  elect 
employee-only  coverage  under  Fs  cafeteria 
plan. 

Example  4.  *  *  * 

(ii)  The  transfer  is  a  change  in  status  under 
paragraph  (c)(2)(iii]  of  this  section  (relating  to 


a  change  in  worksite),  and,  under  the 
consistency  rule  in  paragraph  (c)(3)  of  this 
section,  the  cafeteria  plan  may  permit  A  to 
make  an  election  change  to  elect  the 
indemnity  option  or  HMO  #2  or  to  cancel 
accident  or  health  coverage. 

(iii)  The  change  in  work  location  has  no 
effect  on  A's  eligibility  under  R's  health  FSA, 
so  no  change  in  A 's  health  FSA  is  authorized 
under  this  paragraph  (c). 
***** 

Example  9.  (i)  Employee  A  has  one  child, 
B.  Employee  A'a  employer,  X,  maintains  a 
calendar  year  cafeteria  plan  that  allows 
employees  to  elect  coverage  under  a 
dependent  care  FSA.  Prior  to  the  beginning 
of  the  calendar  year,  A  elects  salary  reduction 
contributions  of  S4.000  during  the  year  to 
fund  coverage  under  the  dependent  care  FSA 
for  up  to  S4,000  of  reimbursements  for  the 
year.  During  the  year,  B  reaches  the  age  of  13, 
and  A  wants  to  cancel  coverage  under  the 
dependent  care  FSA. 

(ii)  When  B  turns  13,  B  ceases  to  satisfy  the 
definition  of  qualifying  individual  under 
section  21(b)(1)  of  the  Internal  Revenue  Code. 
Accordingly.  B's  attainment  of  age  13  is  a 
change  in  status  under  paragraph  (c)(2)(iv)  of 
this  section  that  affects  A's  employment- 
related  expenses  as  defined  in  section 
21(b)(2).  Therefore,  A  may  make  a 
corresponding  change  under  A's  cafeteria 
plan  to  cancel  coverage  under  the  dependent 
care  FSA. 

Example  10.  (i)  Employer  K  maintains  a 
calendar  year  cafeteria  plan  under  which 
full-time  employees  may  elect  coverage 
under  either  an  indemnity  option  or  an 
HMO.  Employee  C  elects  the  employee-only 
indemnity  option.  During  the  year,  C  marries 
D.  D  has  two  children  from  a  previous 
marriage,  and  has  family  group  health 
coverage  in  a  cafeteria  plan  sponsored  by  D's 
employer,  Z.  C  wishes  to  change  from 
employee-only  indemnity  coverage  to  HMO 
coverage  for  the  family.  D  wishes  to  cease 
coverage  in  Z's  group  health  plan  and 
certifies  to  Z  that  D  will  have  family  coverage 
under  Cs  plan  (and  Z  has  no  reason  to 
believe  the  certification  is  incorrect). 

(ii)  The  marriage  is  a  change  in  status 
under  paragraph  (c)(2)(i)  of  this  section. 
Under  the  consistency  rule  in  paragraph 
(c)(3)  of  this  section,  Vs  cafeteria  plan  may 
permit  Cto  change  his  or  her  salary 
reduction  contributions  to  reflect  the  change 
from  employee-only  indemnity  to  HMO 
family  coverage,  and  Z  may  permit  D  to 
revoke  coverage  under  Z's  cafeteria  plan. 

(d)*    *    *^(1)*    *    * 

(ii)  Permits  the  employee  to  make  an 
election  change  to  cancel  coverage  for 
the  child  if: 

(A)  The  order  requires  the  spouse, 
former  spouse,  or  other  individual  to 
provide  coverage  for  the  child;  and 

(B)  That  coverage  is,  in  fact,  provided. 
***** 

(f)  Significant  cost  or  coverage 
changes — (1)  In  general.  Paragraphs 
(f)(2)  through  (5)  of  this  section  set  forth 
rules  for  election  changes  as  a  result  of 
changes  in  cost  or  coverage.  This 
paragraph  (f)  does  not  apply  to  an 
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election  change  with  respect  to  a  health 
FSA  (or  on  account  of  a  change  in  cost 
or  coverage  under  a  health  FSA). 

(2)  Cost  changes — (i)  Automatic 
changes.  If  the  cost  of  a  qualified 
benefits  plan  increases  (or  decreases) 
during  a  period  of  coverage  and,  under 
the  terms  of  the  plan,  employees  are 
required  to  make  a  corresponding 
change  in  their  payments,  the  cafeteria 
plan  may,  on  a  reasonable  and 
consistent  basis,  automatically  make  a 
prospective  increase  (or  decrease)  in 
affected  employees'  elective 
contributions  for  the  plan. 

(ii)  Significant  cost  changes.  If  the 
cost  charged  to  an  employee  for  a 
benefit  package  option  (as  defined  in 
paragraph  (i)(2)  of  this  section) 
significantly  increases  or  significantly 
decreases  during  a  period  of  coverage, 
the  cafeteria  plan  may  permit  the 
employee  to  make  a  corresponding 
change  in  election  under  the  cafeteria 
plan.  Changes  that  may  be  made  include 
commencing  participation  in  the 
cafeteria  plan  for  the  option  with  a 
decrease  in  cost,  or,  in  the  case  of  an 
increase  in  cost,  revoking  an  election  for 
that  coverage  and,  in  lieu  thereof,  either 
receiving  on  a  prospective  basis 
coverage  under  another  benefit  package 
option  providing  similar  coverage  or 
dropping  coverage  if  no  other  benefit 
package  option  providing  similar 
coverage  is  available.  For  example,  if  the 
cost  of  an  indemnity  option  under  an 
accident  or  health  plan  significantly 
increases  during  a  period  of  coverage, 
employees  who  are  covered  by  the 
indemnity  option  may  make  a 
corresponding  prospective  increase  in 
their  payments  or  may  instead  elect  to 
revoke  dieir  election  for  the  indemnity 
option  and,  in  lieu  thereof,  elect 
coverage  under  another  benefit  package 
option  including  an  HMO  option  (or 
drop  coverage  imder  the  accident  or 
health  plan  if  no  other  benefit  package 
option  is  offered). 

(iii)  Application  of  cost  changes.  For 
purposes  of  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section,  a  cost  increase  or 
decrease  refers  to  an  increase  or 
decrease  in  the  amoimt  of  the  elective 
contributions  under  the  cafeteria  plan, 
whether  that  increase  or  decrease  results 
from  an  action  taken  by  the  employee 
(such  as  switching  between  full-time 
and  part-time  status)  or  from  an  action 
taken  by  an  employer  (such  as  reducing 
the  amount  of  employer  contributions 
for  a  class  of  employees). 

(iv)  Application  to  dependent  care. 
This  paragraph  (f)(2)  applies  in  the  case 
of  a  dependent  care  assistance  plan  only 
if  the  cost  change  is  imposed  by  a 
dependent  care  provider  who  is  not  a* 
relative  of  the  employee.  For  this 


purpose,  a  relative  is  an  individual  who 
is  related  as  described  in  section 
152(a)(1)  through  (8),  incorporating  the 
rules  of  section  152(b)(1)  and  (2). 

(3)  Coverage  changes — (i)  Significant 
curtailment  without  loss  of  coverage.  If 
an  employee  (or  an  employee's  spouse 
or  dependent)  has  a  significant 
curtailment  of  coverage  imder  a  plan 
during  a  period  of  coverage  that  is  not 
a  loss  of  coverage  as  described  in 
paragraph  (f)(3)(ii)  of  this  section  (for 
example,  there  is  a  significant  increase 
in  the  deductible,  the  copay,  or  the  out- 
of-pocket  cost  sharing  limit  imder  an 
accident  or  health  plan),  the  cafeteria 
plan  may  permit  any  employee  who  had 
been  participating  in  the  plan  and 
receiving  that  coverage  to  revoke  his  or 
her  election  for  that  coverage  and,  in 
lieu  thereof,  to  elect  to  receive  on  a 
prospective  basis  coverage  under 
another  benefit  package  option 
providing  similar  coverage.  Coverage 
under  a  plan  is  significantly  curtailed 
only  if  there  is  an  overall  reduction  in 
coverage  provided  under  the  plan  so  as 
to  constitute  reduced  coverage 
generally.  Thus,  in  most  cases,  the  loss 
of  one  particular  physician  in  a  network 
does  not  constitute  a  significant 
curtailment. 

(ii)  Significant  curtailment  with  loss 
■  of  coverage.  If  an  employee  (or  the 
employee's  spouse  or  dependent)  has  a 
significant  curtailment  that  is  a  loss  of 
coverage,  the  plan  may  permit  that 
employee  to  revoke  his  or  her  election 
under  the  cafeteria  plan  and,  in  lieu 
thereof,  to  elect  either  to  receive  on  a 
prospective  basis  coverage  under 
another  benefit  package  option 
providing  similar  coverage  or  to  drop 
coverage  if  no  similar  benefit  package 
option  is  available.  For  purposes  of  this 
paragraph  (f)(3)(ii),  a  loss  of  coverage 
means  a  complete  loss  of  coverage 
under  the  benefit  package  option  or 
other  coverage  option  (including  the 
elimination  of  a  benefits  package  option, 
an  HMO  ceasing  to  be  available  in  the 
area  where  the  individual  resides,  or  the 
individual  losing  all  coverage  under  the 
option  by  reason  of  an  overall  lifetime 
or  annual  limitation).  In  addition,  the 
cafeteria  plan  may,  in  its  discretion, 
treat  the  following  as  a  loss  of 
coverage — 

(A)  A  substantial  decrease  in  the 
medical  care  providers  available  under 
the  option  (such  as  a  major  hospital 
ceasing  to  be  a  member  of  a  preferred 
provider  network  or  a  substantial 
decrease  in  the  physicians  participating 
in  a  preferred  provider  network  or  an 
HMO); 

(B)  A  reduction  in  the  benefits  for  a 
specific  type  of  medical  condition  or 
treatment  with  respect  to  which  the 


employee  or  the  employee's  spouse  or 
dependent  is  currently  in  a  course  of 
treatment;  or 

(C)  Any  other  similar  fundamental 
loss  of  coverage. 

(iii)  Addition  or  improvement  of  a 
benefit  package  option.  If  a  plan  adds  a 
new  benefit  package  option  or  other 
coverage  option,  or  if  coverage  under  an 
existing  benefit  package  option  or  other 
coverage  option  is  significantly 
improved  during  a  period  of  coverage, 
the  cafeteria  plan  may  permit  eligible 
employees  (whether  or  not  they  have 
previously  made  an  election  under  the 
cafeteria  plan  or  have  previously  elected 
the  benefit  package  option)  to  revoke 
their  election  under  the  cafeteria  plan 
and,  in  lieu  thereof,  to  make  an  election 
on  a  prospective  basis  for  coverage 
under  the  new  or  improved  benefit 
package  option. 

(4)  Change  in  coverage  under  another 
employer  plan.  A  cafeteria  plan  may 
permit  an  employee  to  make  a 
prospective  election  change  that  is  on 
account  of  and  corresponds  with  a 
change  made  under  another  employer 
plan  (including  a  plan  of  the  same 
employer  or  of  another  employer)  if — 

(i)  The  other  cafeteria  plan  or 
qualified  benefits  plan  permits 
participants  to  make  an  election  change 
that  would  be  permitted  under 
paragraphs  (b)  through  (g)  of  this  section 
(disregarding  this  paragraph  (f)(4));  or 

(ii)  The  cafeteria  plan  permits 
participants  to  make  an  election  for  a 
period  of  coverage  that  is  different  fixim 
the  period  of  coverage  under  the  other 
cafeteria  plan  or  qualified  benefits  plan. 

(5)  Loss  of  coverage  under  other  group 
health  coverage.  A  cafeteria  plan  may 
permit  an  employee  to  make  an  election 
on  a  prospective  basis  to  add  coverage 
under  a  cafeteria  plan  for  the  employee, 
spouse,  or  dependent  if  the  employee, 
spouse,  or  dependent  loses  coverage 
under  any  group  health  coverage 
sponsored  by  a  governmental  or 
educational  institution,  including  the 
following — 

(i)  A  State's  children's  health 
insurance  program  (SCHIP)  under  Title 
XXI  of  the  Social  Security  Act; 

(ii)  A  medical  care  program  of  an 
Indian  Tribal  government  (as  defined  in 
section  7701(a)(40)),  the  Indian  Health 
Service,  or  a  tribal  organization 

(iii)  A  State  health  benefits  risk  pool; 
or 

(iv)  A  Foreign  government  group 
health  plan. 

(6)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (f): 

Example  I.  (i)  A  calendar  year  cafeteria 
plan  is  mamtained  pursuant  to  a  collective 
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bargaining  agreement  for  the  benefit  of 
Employer  jVf  s  employees.  The  cafeteria  plan 
offers  various  benefits,  including  indemnity 
health  insurance  and  a  health  FSA.  As  a 
result  of  mid-year  negotiations,  premiums  for 
the  indemnity  health  insurance  are  reduced 
in  the  middle  of  the  year,  insurance  co- 
payments  for  office  visits  are  reduced  under 
the  indemnity  plan  by  an  amount  which 
constitutes  a  significant  benefit 
improvement,  and  an  HMO  option  is  added. 

(ii)  Under  these  facts,  the  reduction  in 
health  insurance  premiums  is  a  reduction  in 
cost.  Accordingly,  under  paragraph  (f)(2)(i)  of 
this  section,  the  cafeteria  plan  may 
automatically  decrease  the  amount  of  salary 
reduction  contributions  of  affected 
participants  by  an  amount  that  corresponds 
to  the  premium  change.  However,  the  plan 
may  not  permit  employees  to  change  their 
health  FSA  elections  to  reflect  the  mid-year 
change  in  copayments  under  the  indemnity 
plan. 

(iii)  Also,  the  decrease  in  co-payments  is  a 
significant  benefit  improvement  and  the 
addition  of  the  HMO  option  is  an  addition  of 
a  benefit  package  option.  Accordingly,  under 
paragraph  (fl(3)(ii)  of  this  section,  the 
cafeteria  plan  may  permit  eligible  employees 
to  make  an  election  change  to  elect  the 
indemnity  plan  or  the  new  HMO  option. 
However,  the  plan  may  not  permit  employees 
to  change  their  health  FSA  elections  to  reflect 
differences  in  co-payments  under  the  HMO 
option. 

Example  2.  (i)  Employer  N  sponsors  an 
accident  or  health  plan  under  which 
employees  may  elect  either  employee-only 
coverage  or  family  health  coverage.  The  12- 
month  period  of  coverage  under  N's  cafeteria 
plan  begins  January  1,  2001.  N's  employee, 
A,  is  married  to  B.  Employee  A  elects 
employee-only  coverage  under  N's  plan.  B's 
employer,  O,  offers  health  coverage  to  C^s 
employees  under  its  accident  or  health  plan 
under  which  employees  may  elect  either 
employee-only  coverage  or  family  coverage. 
Os  plan  has  a  12-month  period  of  coverage 
beginning  September  1,  2001.  B  maintains 
individual  coverage  under  0*5  plan  at  the 
time  A  elects  coverage  under  N's  plan,  and 
wants  to  elect  no  coverage  for  the  plan  year 
beginning  on  September  1,  2001,  which  is  the 
next  period  of  coverage  under  0*5  accident  or 
health  plan.  A  certifies  to  JV  that  B  will  elect 
no  coverage  under  Cs  accident  or  health 
plan  for  the  plan  year  beginning  on 
September  1,  2001  and  Nhas  no  reason  to 
believe  that  A's  certification  is  inco/rect. 

(ii)  Under  paragraph  (f)(4)(ii)  of  this 
section,  N's  cafeteria  plan  may  permit  A  to 
change  A's  election  prospectively  to  family 
coverage  under  that  plan  effective  September 
1,2001. 

Example  3.  (i)  Employer  P  sponsors  a 
calendar  year  cafeteria  plan  under  which 
employees  may  elect  either  employee-only  or 
family  health  coverage.  Before  the  beginning 
of  the  year,  Fs  employee,  C,  elects  family 
coverage  under  Fs  cafeteria  plan.  C  also 
elects  coverage  under  the  health  FSA  for  up 
to  $200  of  reimbursements  for  the  year  to  be 
funded  by  salary  reduction  contributions  of 
$200  during  the  year.  C  is  married  to  D.  who 
is  employed  by  Employer  Q.  Q  does  not 
maintain  a  cafeteria  plan,  but  does  maintain 


an  accident  or  health  plan  providing  its 
employees  with  employee-only  coverage. 
During  the  calendar  year,  Q  adds  family 
coverage  as  an  option  under  its  health  plan. 
D  elects  family  coverage  under  0*5  plan,  and 
C  wants  to  revoke  Cs  election  for  health 
coverage  and  elect  no  health  coverage  under 
Fs  cafeteria  plan  for  the  remainder  of  the 
year. 

(ii)  0*8  addition  of  family  coverage  as  an 
option  under  its  health  plan  constitutes  a 
new  coverage  option  described  in  paragraph 
(f)(3)(ii)  of  this  section.  Accordingly, 
pursuant  to  paragraph  (f)(4)(i)  of  this  section, 
Fs  cafeteria  plan  may  permit  C  to  revoke  Cs 
health  coverage  election  if  D  actually  elects 
family  health  coverage  under  Qs  accident  or 
health  plan.  Employer  Fs  plan  may  not 
permit  C  to  change  Cs  health  FSA  election. 

Example  4.  (i)  Employer  fl  maintains  a 
cafeteria  plan  under  which  employees  may 
elect  accident  or  health  coverage  under  either 
an  indemnity  plan  or  an  HMO.  Before  the 
beginning  of  the  year,  fl's  employee,  E  elects 
coverage  under  the  HMO  at  a  premium  cost 
of  $100  per  month.  During  the  year.  E     - 
decides  to  switch  to  the  indemnity  plan, 
which  charges  a  premium  of  $140  per  month. 

(ii)  Fs  change  from  the  HMO  to  indemnity 
plan  is  not  a  change  in  cost  or  coverage  under 
this  paragraph  (f).  and  none  of  the  other 
election  change  rules  under  paragraphs  (b) 
through  (e)  of  this  section  apply. 

(iii)  Although  R's  health  plan  may  permit 
E  to  make  the  change  from  the  HMO  to  the 
indemnity  plan,  fl's  cafeteria  plan  may  not 
permit  E  to  make  an  election  change  to  reflect 
the  increased  premium.  Accordingly,  if  E 
switches  from  the  HMO  to  the  indenmity 
plan,  E  may  pay  the  $40  per  month 
additional  cost  on  an  after-tax  basis. 

Example  5.  (i)  Employee  A  is  married  to 
Employee  B  and  they  have  one  child,  C. 
Employee  A's  employer,  M,  maintains  a 
calendar  year  cafeteria  plan  that  allows 
employees  to  elect  coverage  under  a 
dependent  care  FSA.  Child  C  attends  X's  on 
site  child  care  center  at  an  annual  cost  of 
$3,000.  Prior  to  the  beginning  of  the  year,  A 
elects  salary  reduction  contributions  of 
$3,000  during  the  year  to  fund  coverage 
under  the  dependent  care  FSA  for  up  to 
$3,000  of  reimbursements  for  the  year. 
Employee  A  now  wants  to  revoke  A's 
election  of  coverage  under  the  dependent 
care  FSA.  because  A  has  found  a  new  child 
care  provider. 

(ii)  The  availability  of  dependent  care 
services  from  the  new  child  care  provider 
(whether  the  new  provider  is  a  household 
employee  or  family  member  of  A  or  F  or  a 
person  who  is  independent  of  A  and  B]  is  a 
significant  change  in  coverage  similar  to  a 
benefit  package  option  becoming  available. 
Because  the  FSA  is  a  dependent  care  FSA 
rather  than  a  health  FSA,  the  coverage  rules 
of  this  section  apply  and  Af  s  cafeteria  plan 
may  permit  A  to  elect  to  revoke  A's  previous 
election  of  coverage  under  the  dependent 
care  FSA,  and  make  a  corresponding  new 
election  to  reflect  the  cost  of  the  new  child 
care  provider. 

Example  6.  (i)  Employee  D  is  married  to 
Employee  E  and  they  have  one  child,  F. 
Employee  Lfs  employer,  N,  maintains  a 
calendar  year  cafeteria  plan  that  allows 


employees  to  elect  coverage  under  a 
dependent  care  FSA.  Child  F  is  cared  for  by 
Y.  D's  household  employee,  who  provides 
child  care  services  five  days  a  week  from  9 
a.m.  to  6  p.m.  at  an  annual  cost  in  excess  of 
$5,000.  Prior  to  the  beginning  of  the  year,  D 
elects  salary  reduction  contributions  of 
$5,000  during  the  year  to  fund  coverage 
under  the  dependent  care  FSA  for  up  to 
$5,000  of  reimbursements  for  the  year. 
During  the  year,  F begins  school  and.  as  a 
result,  Vs  regular  hours  of  work  are  changed 
to  five  days  a  week  from  3  p.m.  to  6  p.m. 
Employee  D  now  wants  to  revoke  D's  election 
under  the  dependent  care  FSA,  and  make  a 
new  election  under  the  dependent  care  FSA 
to  an  ajinual  cost  of  $4,000  to  reflect  a 
reduced  cost  of  child  care  due  to  Vs  reduced 
hours. 

(ii)  The  change  in  the  number  of  hours  of 
work  performed  by  K  is  a  change  in  coverage. 
Thus,  ATs  cafeteria  plan  may  permit  D  to 
reduce  D's  previous  election  under  the 
dependent  care  FSA  to  $4,000. 

Example  7.  (i)  Employee  G  is  married  to 
Employee  Hand  they  have  one  child,  /. 
Employee  Cs  employer,  O,  maintains  a 
calendar  year  cafeteria  plan  that  allows 
employees  to  elect  coverage  under  a 
dependent  care  FSA.  Child  /  is  cared  for  by 
Z,  Cs  household  employee,  who  is  not  a 
relative  of  G  and  who  provides  child  care 
services  at  an  annual  cost  of  $4,000.  Prior  to 
the  beginning  of  the  year,  G  elects  salary 
reduction  contributions  of  $4,000  during  the 
year  to  fund  coverage  under  the  dependent 
care  FSA  for  up  to  $4,000  of  reimbursements 
for  the  year.  During  the  year,  G  raises  Z's 
salary.  Employee  G  now  wants  to  revoke  G's 
election  under  the  dependent  care  FSA,  and 
make  a  new  election  under  the  dependent 
care  FSA  to  an  annual  amount  of  $4,500  to 
reflect  the  raise. 

(ii)  The  raise  in  Z's  salary  is  a  significant 
increase  in  cost  under  paragraph  (f)(2)(ii)  of 
this  section,  and  an  increase  in  election  to 
reflect  the  raise  corresponds  writh  that  change 
in  status.  Thus,  D's  cafeteria  plan  may  permit 
G  to  elect  to  increase  Cs  election  under  the 
dependent  care  FSA. 

Example  8.  (i)  Employer  P  maintains  a 
calendar  year  cafeteria  plan  that  allows 
employees  to  elect  employee-only,  employee 
plus  one  dependent,  or  family  coverage 
under  an  indemnity  plan.  During  the  ifiiddle 
of  the  year.  Employer  P  gives  its  employees 
the  option  to  select  employee-only  or  family 
coverage  from  an  HMO  plan.  Fs  employee, 
/,  who  had  elected  employee  plus  one 
dependent  coverage  under  the  indemnity 
plan,  decides  to  switch  to  family  coverage 
under  the  HMO  plan. 

(ii)  Employer  Fs  midyear  addition  of  the 
HMO  option  is  an  addition  of  a  benefit 
package  option.  Under  paragraph  (f)  of  this 
section.  Employee  /may  change  his  or  her 
salary  reduction  contributions  to  reflect  the 
change  from  indemnity  to  HMO  coverage, 
and  also  to  reflect  the  change  from  employee 
plus  one  dependent  to  family  coverage 
(however,  an  election  of  employee-only 
coverage  under  the  new  option  would  not 
correspond  with  the  addition  of  a  new 
option).  Employer  P  may  not  permit  /  to 
change  fs  health  FSA  election. 
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(g)  Special  requirements  relating  to 
the  Family  and  Medical  Leave  Act.  An 
employee  taking  leave  under  the  Family 
and  Medical  Leave  Act  (FMLA)  (Public 
Law  103-3  (107  Stat.  6))  may  revoke  an 
existing  election  of  accident  or  health 
plan  coverage  and  make  such  other 
election  for  the  remaining  portion  of  the 
period  of  coverage  as  may  be  provided 
for  under  the  FMLA. 
*        f        *        * 

(i)*  *  * 

(3)  Dependent.  A  dependent  means  a 
dependent  as  defined  in  section  152, 
Except  that,  for  purposes  of  accident  or 
health  coverage,  any  child  to  whom 
section  152(e)  applies  is  treated  as  a 
dependent  of  both  parents,  and,  for 
purposes  of  dependent  care  assistance 
provided  through  a  cafeteria  plan,  a 
dependent  means  a  qualifying 
individual  (as  defined  in  section 
,  21(b)(1))  with  respect  to  the  employee, 
j   (4)  Disability  coverage.  Disability 
coverage  means  coverage  under  an 
accident  or  health  plan  that  provides 
benefits  due  to  personal  injury  or 
sickness,  but  does  not  reimburse 
expenses  inciured  for  medical  care  (as 
defined  in  section  213(d))  of  the 
employee  or  the  employee's  spouse  and 
dependents.  For  piuposes  of  Uiis 
section,  disability  coverage  includes 
ayments  described  in  section  105(c). 


iF 


(8)  Qualified  benefits  plan.  *  *  *  A 
plan  does  not  fail  to  be  a  qualified 
benefits  plan  merely  because  it  includes 
an  FSA,  assuming  that  the  FSA  meets 
the  requirements  of  section  125  and  the 
regulations  thereunder. 

(9)  Similar  coverage.  Coverage  for  the 
same  category  of  benefits  for  the  same 
individuals  (e.g.,  family  to  family  or 
single  to  single).  For  example,  two  plans 
that  provide  coverage  for  major  medical 
are  considered  to  be  similar  coverage. 
For  purposes  of  this  definition,  a  health 
FSA  is  not  similar  coverage  with  respect 
to  an  accident  or  health  plan  that  is  not 
a  health  FSA.  A  plan  may  treat  coverage 
by  another  employer,  such  as  a  spouse's 
or  dependent's  employer,  as  similar 
coverage. 

(j)  Effective  date — (1)  General  rule. 
Except  as  provided  in  paragraph  (j)(2)  of 
this  section,  this  section  is  applicable 
for  cafeteria  plan  years  beginning  on  or 
after  January  1,  2001. 

(2)  Delayed  effective  date  for  certain 
provisions.  The  following  provisions  are 
applicable  for  cafeteria  plan  years 
beginning  on  or  after  January  1,  2002: 
paragraph  (c^  of  this  section  to  the 
extent  applicable  to  qualified  benefits 
other  than  an  accident  or  hoalth  plan  or 
a  group-term  life  insiu-ance  plan; 
paragraph  (d)(l)(ii)(B)  of  this  section 


(relating  to  a  spouse,  former  spouse,  or 
other  individual  obtaining  accident  or 
health  coverage  for  an  employee's  child 
in  response  to  a  judgment,  decree,  or 
order);  paragraph  (f)  of  this  section 
(rules  for  election  changes  as  a  result  of 
cost  or  coverage  changes);  and 
paragraph  (i)(9)  of  this  section  (defining 
similar  coverage). 

§1.125-4T    [RemovMl] 
Par.  3.  Section  1.125-4T  is  removed. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  15,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 

[FR  Doc.  01-258  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  54 

[ID  8928] 

RIN  1545-AW94 

Continuation  Coverage  Requirements 
Applicable  to  Group  Health  Plans 

AGENCY:  Litemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  guidance  on 
certain  issues  that  arise  in  connection 
with  the  COBRA  continuation  coverage 
requirements  applicable  to  group  health 
plans.  The  regulations  in  this  document 
supplement  final  COBRA  regulations 
published  on  February  3, 1999,  in  the 
Federal  Register.  The  regiUations  will 
generally  affect  sponsors  and 
administrators  of,  and  participants  in, 
group  health  plans,  and  they  provide 
plan  sponsors  and  plan  administrators 
with  guidance  necessary  to  comply  with 
the  law. 

DATES:  Effective  date:  These  regulations 
are  effective  January  10,  2001. 

Applicability  dates:  For  dates  of 
applicability,  see  the  discussion  under 
the  heading  EFFECTIVE  DATE  in  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yurlinda  Mathis  at  202-622-6080  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA) 
imposes  continuation  coverage 


requirements  on  group  health  plans  in 
certain  situations.  This  document 
contains  amendments  to  the  COBRA 
health  care  continuation  coverage 
regulations  in  26  CFR  part  54.  Proposed 
regulations  interpreting  COBRA  were 
published  in  the  Federal  Register  on 
June  15. 1987  (52  FR  22716).  On 
February  3,  1999,  final  COBRA 
regtilations  were  published  in  the 
Federal  Register  (64  FR  5160)  (the  1999 
final  regulations),  and  a  notice  of 
proposed  rulemaldng  (REG-121865-98) 
was  published  the  same  day  (64  FR 
5237)  for  certain  issues  not  addressed  in 
the  final  regulations  (the  1999  proposed 
regulations).  A  public  hearing  was  held 
on  Jime  8,  1999.  In  addition,  written 
comments  responding  to  the  notice  of 
proposed  rulemaking  and  to  the  final 
regiUations  were  received.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision.  The 
revisions  are  discussed  below. 

Explanation  and  Summary  of 
Comments 

Small  Employer  Plan  Exception 

Group  health  plans  maintained  by  an 
employer  that  had  fewer  than  20 
employees  on  a  typical  business  day  in 
the  previous  calendar  year  are  not 
subject  to  COBRA.  The  1999  proposed 
regulations  relating  to  plans  maintained 
by  an  employer  with  fewer  than  20 
employees  in  the  previous  calendar  year 
are  adopted  as  final  regulations  without 
change.  Unlike  the  1987  proposed 
regulations,  the  1999  proposed 
regulations  use  a  full-time  equivalency 
method  in  counting  part-time 
employees  for  purposes  of  determining 
if  an  employer  had  fewer  than  20 
employees.  Several  commenters 
expressed  disapproval  of  this  approach 
or  inquired  why  it  was  being 
considered. 

The  1987  proposed  regulations 
contained  rules  about  how  to  count 
part-time  employees.  An  example  can 
be  used  to  illustrate  how  the  1987  rules 
were  proposed  to  apply.  In  a  calendar 
year  two  employers  each  employ  15 
full-time  employees  and  12  part-time 
employees.  Each  part-time  employee 
works  15  hours  per  week.  Each 
employer  has  six  typical  business  days 
each  week.  One  employer  schedules  all 
12  of  the  part-time  employees  to  work 
two-and-a-half  hours  each  typical 
business  day  per  week.  The  other 
employer  staggers  the  schedule  of  the 
part-time  employees  so  that  they  each 
work  seven-and-a-half  hours  on  two 
typical  business  days  per  week,  so  that 
four  part-time  employees  work  on  each 
typical  business  day.  Under  the  1987 
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proposed  regulations,  the  part-time 
employees  of  the  first  employer  coimted 
as  12  employees  whereas  the  part-time 
employees  of  the  second  employer 
coimted  only  as  four  employees.  In  the 
following  calendar  year,  a  group  health 
plan  maintained  by  the  first  employer 
woiUd  have  been  subject  to  COBRA 
(because  the  first  employer  employed  27 
employees  on  a  typical  business  day  in 
the  preceding  calendar  year)  but  a  group 
health  plan  maintained  by  the  second 
employer  woidd  not  have  been  subject 
to  COBRA  (because  the  second 
employer  employed  only  19  employees 
on  a  typical  business  day  in  the 
preceding  calendar  year). 

The  exception  for  employers  with 
fewer  than  20  employees  reflects 
Congress'  judgment  that  the  costs  and 
administrative  biuden  associated  with 
COBRA  should  not  be  imposed  on  small 
employers  and  that  imposing  such 
requirements  on  small  employers  may 
discourage  them  from  providing  group 
health  coverage  to  their  employees. 
There  is  no  reason  to  distinguish,  as  the 
approach  in  the  1987  proposed 
regulations  would  have  done,  between 
two  employers  with  identical  numbers 
of  full-  and  part-time  employees  based 
on  the  particular  days  that  the  part-time 
employees  work. 

In  contrast  to  the  result  imder  the 
1987  proposed  regulations,  the  1999 
proposed  regulations  and  these  final 
regulations  provide  for  the  uniform 
treatment  of  employers  employing  the 
same  number  of  part-time  employees  for 
equivalent  periods,  regardless  of  how 
the  hours  are  scheduled.  The  full-time 
equivalency  approach  therefore  avoids 
creating  an  incentive  for  employers  to 
schedule  the  work  of  their  part-time 
employees  in  a  manner  that  is 
inconsistent  with  the  convenience  of  the 
employees  or  the  needs  of  the  business. 

One  commenter  asked  if  it  is 
permissible  to  count  part-time 
employees  on  an  aggregate  basis  rather 
than  an  individual  basis.  On  an 
individual  basis,  the  number  of  part- 
time  employees  is  computed  by 
dividing  the  hours  worked  by  each  part- 
time  employee  by  the  hoiirs  required  to 
be  considered  working  full-time  and 
then  by  adding  all  the  quotients 
together.  On  an  aggregate  basis,  the 
number  of  part-time  employees  is 
computed  by  adding  all  the  hours 
worked  by  part-time  employees  and 
dividing  that  sum  by  the  number  of 
hours  required  for  one  worker  to  be 
considered  working  full-time.  Because 
the  two  methods  produce  identical 
results,  both  methods  are  permissible. 


Determination  of  Number  of  Plans 

The  1999  proposed  regulations 
relating  to  the  determination  of  the 
number  of  plans  that  an  employer  or 
employee  organization  maintains  are 
modified  and  reorganized.  Under  the 
1999  proposed  regulations,  the  number 
of  plans  is  determined  by  the 
instruments  governing  the  employer's  or 
employee  organization's  arrangement  or 
arrangements  to  provide  health  care 
benefits  (the  instruments  rule).  Another 
rule  (the  default  rule)  in  the  1999 
proposed  regulations  provides  that  if 
there  are  no  instruments  or  if  the 
instnunents  are  unclear  about  whether 
there  is  one  plan  or  more  than  one  plan, 
all  health  care  benefits  (except  benefits 
for  long-term  care)  provided  hy  a 
corporation,  partnership,  or  other  entity 
or  trade  or  business,  or  by  an  employee 
organization,  constitute  one  group 
health  plan. 

Under  these  final  regulations,  these 
rules  are  reorganized  so  that  the  defaidt 
rule,  imder  which  all  health  care 
benefits  provided  by  one  entity  or  trade 
or  business  are  treated  as  one  plan,  is 
presented  first.  The  default  rule  applies 
unless  it  is  clear  fi-om  the  instruments 
governing  an  arrangement  or 
arrangements  to  provide  health  care 
benefits  that  the  benefits  are  being 
provided  under  separate  plans  and  the 
arrangement  or  arrangements  are 
operated  piusuant  to  such  instruments 
as  separate  plans.  In  effect,  this  rule 
revises  the  instruments  rule  in  the  1999 
proposed  regulations  by  adding  the 
requirement  that  the  arrangement  or 
arrangements  must  be  operated 
pursuant  to  the  instruments  as  separate 
plans  to  avoid  the  application  of  the 
default  rule.  These  organizational  and 
substantive  changes  from  the  1999 
proposed  regiUations  were  developed  at 
the  suggestion  of  and  with  substantial 
assistance  from  the  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration. 

Health  Flexible  Spending  Armngements 

The  1999  proposed  regulations 
relating  to  health  flexible  spending 
arrangements  (health  FSAs)  are  adopted 
with  one  minor  change  and  one 
addition.  The  minor  change  is  the  cross- 
reference  in  which  a  healdi  FSA  is 
defined.  The  1999  proposed  regulations 
cite  the  definition  in  proposed 
regulations  under  section  125.  These 
final  regulations  cite  the  definition  in 
section  106(c)(2)  of  the  Internal  Revenue 
Code.  (Regulations  published  recently 
under  section  125  also  use  the  section 
106(c)(2)  definition.  See  65  FR  15548. 
15553  (March  23.  2000).) 


The  one  addition  is  a  clarification 
that,  to  the  extent  a  health  FSA  is 
obligated  to  make  COBRA  continuation 
coverage  available  to  a  qualified 
beneficiary,  all  the  general  COBRA 
continuation  coverage  rules  apply  in  the 
same  way  that  they  apply  to  coverage 
under  other  group  health  plans, 
including  the  rule  for  how  plan  limits 
on  coverage  apply  to  someone  on 
COBRA  continuation  coverage.  This 
addition  was  made  in  response  to  the 
request  of  one  commenter  and 
numerous  inquiries  about  how  the 
annual  election  of  a  certain  dollar 
amoimt  by  an  employee  under  a  health 
FSA  applies  once  there  is  a  qualifying 
event. 

Several  commenters  were  pleased 
with  the  limited  exception  from  the 
COBRA  rules  for  health  FSAs  under  the 
1999  proposed  regulations  and  asked 
that  the  final  regulations  go  even 
further.  They  requested  that  when 
participants  under  a  health  FSA 
experience  a  qualifying  event  (and  the 
benefits  under  the  health  FSA  are 
excepted  benefits  under  sections  9831 
and  9832),  the  final  regulations  should 
allow  the  health  FSA  to  compute  the 
contributions  made  during  that  plan 
year  on  the  participant's  behalf,  reduce 
that  amount  by  reimbursements  already 
made  dining  the  plan  year,  and— 
instead  of  requiring  the  health  FSA  to 
offer  COBRA  continuation  coverage  in 
those  cases  in  which  there  is  a  positive 
balance — allow  the  participant  to  spend 
whatever  balance  remains  during  the 
remainder  of  the  plan  year  without 
requiring  or  allowing  additional 
contributions.  However,  such  an 
approach  is  inconsistent  with  the 
requirements  under  sections  125  and 
4980B  and  thus  has  not  been  adopted. 

One  commenter  requested  that  the 
final  regulations  clarify  that  the 
applicable  premium  includes  any 
employer  subsidy.  The  statute  makes 
clear  that  the  applicable  premium  is 
computed  based  on  the  total  cost  of 
coverage,  regardless  of  whether  paid  by 
the  employer  or  employee.  The 
regulations  generally  do  not  address 
how  to  calculate  the  applicable 
premium.  However,  the  example  for  the 
health  FSA  exception  makes  clear  that 
the  maximum  amount  a  plan  is 
permitted  to  charge  for  COBRA  coverage 
under  a  health  FSA  includes  any 
employer  subsidy. 

One  commenter  requested  that  the 
final  regulations  clarify  that  a  health 
FSA  is  obligated  to  make  COBRA 
continuation  coverage  available  only  in 
connection  with  qualifying  events  that 
are  a  termination  of  employment  or 
reduction  of  hours  of  employment.  This 
suggestion  is  not  adopted  in  the  final 
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regulations  because  it  is  inconsistent 
with  the  statute.  If  health  care  expenses 
incurred  for  a  spouse  or  dependent 
child  of  an  active  employee  can  be 
reimbursed  under  a  health  FSA,  but, 
were  it  not  for  the  COBRA  continuation 
coverage  rules,  would  not  be  reimbursed 
after  the  death  of  the  employee,  the 
divorce  frt)m  the  employee,  or  a 
dependent  child's  ceasing  to  be  a 
dependent  child  under  the  generally 
applicable  requirements  under  the 
health  FSA,  then  the  spouse  or 
dependent  child  has  experienced  a 
qualifying  event  and  is  entitled  to 
continue  coverage  under  the  health  FSA 
to  the  same  extent  as  they  would 
following  termination  of  the  employee's 
employment. 

Increase  in  Premium  Loss  of  Coverage 

The  1999  final  regulations  provide,  in 
describing  what  constitutes  a  loss  of 
coverage  for  determining  whether  a 
qualifying  event  has  occurred,  that  any 
increase  in  premium  or  contribution 
that  must  be  paid  for  coverage  as  a 
result  of  one  of  the  events  that  can  be 
a  qualifying  event  is  a  loss  of  coverage. 
Several  commenters  questioned  why 
this  rule  was  adopted  and  pointed  out 
that  it  creates  administrative  burdens  in 
two  situations  without  apparenUy 
providing  any  advantage  to  the  people 
whose  premium  is  being  increased.  The 
two  situations  concern  retiring 
employees  and  full-time  employees 
reducing  their  work  hours  to  become 
part-time  employees.  In  both  situations, 
often  employers  will  grant  the 
employees  access  to  the  same  coverage 
but  will  require  them  to  pay  a  premium 
that  is  higher  than  what  active 
employees  pay  though  still  significanUy 
less  than  the  102  percent  rate  permitted 
under  COBRA.  The  commenters 
wondered  why  it  is  necessary  to  provide 
these  individuals  with  a  COBRA  notice 
if  it  is  always  advantageous  for  the 
individual  to  take  the  other  coverage. 
They  suggested  that  a  loss  of  coverage 
should  not  be  considered  to  have 
occurred  if  employees  (or  other 
qualified  beneficiaries)  can  get  access  to 
the  same  coverage  for  less  than  the 
applicable  premium  under  COBRA. 

"The  IRS  and  Treasury  were  mindful  of 
these  situations  before  they  adopted  the 
rule  in  the  1999  final  regulations. 
However,  if  a  mere  increase  in  premium 
were  not  considered  a  loss  in  coverage, 
the  person  whose  premium  is  being 
increased  would  not  be  entitied  by  law 
to  a  60-day  election  period  nor  to  a  45- 
day  period  after  the  election  for  making 
the  first  premium  payment.  Although  in 
many  cases  a  qualified  beneficiary 
might  prefer  a  lower  premium  over 
these  procedural  protections  under 


COBRA,  in  some  cases  these  procedural 
protections  might  be  more  valuable.  The 
likelihood  of  the  COBRA  procedural 
protections  being  more  valuable  than 
the  lower  premium  becomes  substantial 
as  the  amount  required  to  be  paid  for 
part-time  or  retiree  coverage  approaches 
the  amoimt  of  the  applicable  premium. 
Accordingly,  the  final  regulations  retain 
the  rule  in  the  1999  final  regulations  so 
as  not  to  deprive  qualified  beneficiaries 
of  potentially  valuable  rights. 

Termination  of  Coverage  in  Anticipation 
of  a  Qualifying  Event 

The  1999  final  regulations  provide 
that  if  coverage  is  reduced  or  eliminated 
in  anticipation  of  an  event,  the 
elimination  or  reduction  is  disregarded 
in  determining  whether  the  event  causes 
a  loss  of  coverage.  The  regulations 
provide  examples  of  an  employer 
eliminating  an  employee's  coverage  in 
anticipation  of  a  termination  of 
employment  and  of  an  employee 
eliminating  a  spouse's  coverage  in 
anticipation  of  a  divorce. 

One  commenter  requested  a 
clari^cation  that  a  reduction  or 
elimination  more  than  six  months 
before  an  event  could  not  be  considered 
to  be  in  anticipation  of  the  event. 
However,  in  many  cases  where  coverage 
is  eliminated  by  an  employee  in 
anticipation  of  a  divorce,  the  divorce 
will  follow  the  elimination  by  more 
than  six  months.  Whether  a  reduction  or 
elimination  of  coverage  is  in 
anticipation  of  a  qualifying  event  is  a 
question  to  be  resolved  based  on  all  the 
relevant  facts  and  circumstances.  Thus, 
these  final  regulations  do  not  amend  the 
rule  in  the  1999  final  regulations  to 
limit  the  window  during  which  an 
anticipatory  reduction  or  elimination 
can  be  considered  to  have  occurred. 

The  commenter  also  requested  a 
clarification  that  the  coverage  the 
qualified  beneficiary  is  entitled  to  in 
such  a  situation  is  the  coverage  the 
qualified  beneficiary  had  before 
coverage  was  reduced  or  eliminated. 
The  general  rule  in  the  1999  final 
regulations  for  determining  what  is 
COBRA  continuation  coverage  applies 
in  this  situation.  Under  the  rule  in  the 
1999  final  regulations,  the  qualified 
beneficiary  will  generally  be  entitled  to 
the  coverage  that  the  qualified 
beneficiary  had  before  the  qualifying 
event.  However,  if  between  the  date  of 
the  elimination  or  reduction  in  coverage 
and  the  date  of  the  qualifying  event 
coverage  is  modified  for  similarly 
situated  nonCOBRA  beneficiaries,  then 
the  modified  coverage  must  be  made 
available  to  the  qualified  beneficiary. 


Moving  Outside  Region  of  Region- 
Specific  Coverage 

The  1999  final  regulations  require 
employers  and  employee  organizations 
to  make  alternative  coverage  available  to 
qualified  beneficiaries  moving  outside 
the  service  area  of  a  region-specific 
benefit  package.  One  commenter  asked 
for  a  clarification  that  the  alternative 
coverage  must  be  made  available 
immediately  and  cannot  be  deferred 
until  the  beginning  of  the  plan's  next 
open  enrollment  period.  These  final 
regulations  clarify  that  the  alternative 
coverage  must  be  made  available  not 
later  than  the  date  of  the  qualified 
beneficiary's  relocation,  or,  if  later,  the 
first  day  of  the  month  following  the 
month  in  which  the  qualified 
beneficiary  requests  the  alternative 
coverage. 

Another  commenter  expressed 
concern  that  a  plan  might  have  to  incur 
extraordinary  costs  (such  as  negotiating 
for  a  separate  network  of  providers  in  an 
indemnity  plan  with  a  preferred 
provider  organization,  or  establishing  a 
separate  schedule  of  usual,  customary, 
and  reasonable  costs)  to  provide 
coverage  in  areas  to  which  a  qualified 
beneficiary  might  relocate  but  in  which 
there  were  no  active  employees  of  the 
employer  or  employee  organization.  The 
rule  in  the  1999  final  regulations  does 
not  require  employers  or  employee 
organizations  to  incur  extraordinary 
costs  to  extend  coverage  to  qualified 
beneficiaries  in  areas  in  which  the 
employer  or  employee  organization  does 
not  have  active  employees.  In  the  case 
of  an  indemnify  plan  with  a  preferred 
provider  organization,  the  plan  need 
only  provide  benefits  at  the  standard 
rate  (that  is,  not  at  the  rate  for  preferred 
providers)  to  a  qualified  beneficiary 
who  moves  outside  the  service  area  of 
the  preferred  provider  network. 
Similarly,  a  plan  is  not  required  to 
establish  a  separate  schedule  of  usual, 
customary,  and  reasonable  costs  solely 
for  qualified  beneficiaries  who  reside  in 
a  region  where  no  active  employees 
work  or  reside  (regardless  of  whether 
this  is  to  the  qualified  beneficiary's 
benefit  or  detriment  based  on  prevailing 
costs  in  the  region  where  the  qualified 
beneficiary  resides).  Accordingly,  these 
final  regulations  do  not  modify  the  rule 
in  the  1999  final  regulations  based  on 
this  commenter's  concern. 

When  COBRA  Continuation  Coverage 
Must  Become  Effective 

The  1999  final  regulations  provide 
that,  in  the  case  of  an  indemnity  or 
reimbursement  arrangement,  claims 
incurred  during  the  election  period  do 
not  have  to  be  paid  before  the  election 
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(and,  if  applicable,  payment  for  the 
coverage)  is  made.  In  the  case  of 
indemnity  or  reimbursement 
arrangements  that  allow  retroactive 
reinstatement  of  coverage,  the  1999  final 
regulations  provide  that  coverage  for 
qualified  beneficiaries  can  be 
terminated  and  then  reinstated  when 
the  election  is  made.  One  commenter 
asked  if  these  two  rules  mean  that 
coverage  must  be  reinstated  at  the  time 
of  the  election  even  if  payment  is  not 
made  but  that  no  claims  need  be  paid 
under  that  coverage  imtil  payment  for 
the  coverage  is  made.  The  commenter 
pointed  out  that  this  would  a  pose  a 
problem  for  employers  and  employee 
organizations  maintaining  insiired  plans 
in  that  they  would  have  to  pay  the 
insurer  premiums  for  the  coverage  even 
if  payment  for  the  coverage  was  never 
made  (whereas  the  insurer  would  never 
have  to  pay  any  claim  imder  the 
coverage).  These  final  regulations  clarify 
this  rule  by  explicitly  providing  that  in 
the  case  of  indemnity  plans  and 
reimbursement  arrangements  that  allow 
retroactive  reinstatement  of  coverage, 
coverage  can  be  terminated  and  later 
reinstated  when  the  election  (and.  if 
applicable,  payment  for  the  coverage)  is 
made.  Thus,  under  these  final 
regulations,  the  rules  for  when  coverage 
must  be  reinstated  and  when  claims 
must  be  paid  are  the  same. 

Maximum  Coverage  Period 

The  1999  proposed  regulations 
relating  to  the  maximum  coverage 
period  are  adopted  as  final  regulations 
with  a  minor  change  to  a  cross- 
reference. 

Insignificant  Underpayments 

The  1999  final  regulations  prescribe 
how  plans  are  to  treat  payments  for 
COBRA  continuation  coverage  that  are 
short  by  an  amount  that  is  not 
significant.  They  require  the  plan  to 
treat  the  payment  as  full  payment  unless 
the  plan  notifies  the  qualified 
beneficiary  of  the  amount  of  the 
deficiency  and  grants  a  reasonable 
period  for  payment  of  the  deficiency. 
The  regidations  provide  as  a  safe  harbor 
that  a  period  of  30  days  after  the  notice 
is  provided  is  a  reasonable  period  for 
this  purpose. 

Many  commenters  requested  that  the 
regulations  specify  what  is  considered  a 
significant  amount.  These  final 
regulations  provide  that  a  shortfall  is 
not  significant  if  it  is  no  greater  than  the 
lesser  of  $50  (or  another  amount 
specified  by  the  Conmiissioner  in 
guidance  of  general  applicability)  or  10 
percent  of  the  required  amoimt. 

Several  commenters  also  requested 
that  the  regulations  specify  a  period 


shorter  than  30  days  for  payment  of  the 
deficiency  to  be  considered  timely,  but 
these  final  regulations  do  not  adopt  this 
suggestion.  The  regulations  require  only 
that  a  plan  grant  a  reasonable  period  for 
payment  of  the  deficiency.  In  some 
circumstances,  a  period  shorter  than  30 
days  may  be  reasonable.  However,  in 
other  circimistances,  a  shorter  period 
might  not  be  reasonable.  The  IRS  and 
Treasury  believe  it  is  useful  to  provide 
the  certainty  of  a  safe  harbor,  but  they 
do  not  believe  that  a  period  shorter  than 
30  days  is  sufficiently  long  in  all  cases. 

Business  Reorganizations 

The  1999  proposed  regidations 
relating  to  business  reorganizations  are 
adopted  as  final  regulations  with  two 
clarifications.  The  proposed  regulations 
provide  that,  in  an  asset  sale  (which  is 
defined  as  the  sale  of  substantial  assets 
such  as  a  plant  or  division  or 
substantially  all  the  assets  of  a  trade  or 
business),  a  purchaser  of  assets  is 
considered  a  successor  employer  if  the 
seller  ceases  to  provide  any  group 
health  plan  to  any  employee  in 
connection  with  the  sale  and  if  the 
buyer  continues  the  business  operations 
associated  with  those  assets  without 
substantial  change  or  interruption. 
Several  inquiries  raised  the  question 
whether  this  rule  applies  if  the  assets 
are  purchased  as  part  of  a  bankruptcy 
proceeding.  The  final  regidations  clarify 
this  rule  for  assets  purchased  in 
bankruptcy  by  providing  that  a  buying 
group  does  not  fail  to  be  a  successor 
employer  in  connection  with  an  asset 
sale  merely  because  the  sale  takes  place 
in  connection  with  a  bankruptcy 
proceeding.  Thus,  the  general  rule  for 
determining  whether  a  buyer  is  a 
successor  employer  applies  in 
bankruptcy  the  same  way  that  it  does 
outside  of  bankruptcy. 

These  final  regulations  also  clarify 
that  asset  sale  includes  not  only  sales 
but  other  transfers  as  well. 

Conunents  were  received  about  other 
aspects  of  the  proposed  rules  for 
business  reorganizations.  Several 
commenters  requested  additional 
guidance  on  the  amount  of  assets  that 
woidd  constitute  "substantial  assets"  for 
purposes  of  the  asset  sale  rules.  The 
final  regulations  retain  the  definition  in 
the  proposed  regulations.  This 
definition  is  intended  to  be  flexible' 
enough  to  apply  reasonably  to  the 
myriad  situations  in  which  this  issue 
arises.  The  asset  sale  rules,  including 
the  definition  of  asset  sale,  are  similar 
to  the  various  formulations  of  successor 
employer  rules  that  have  been  fashioned 
by  the  courts  for  various  labor  law 
purposes,  adapted  to  the  peculiar 
circumstances  that  the  COBRA 


continuation  coverage  requirements 
create.  In  those  cases,  as  in  the  final 
rule,  a  case-by-case  approach  is  favored. 
See,  for  example,  Golden  State  Bottling 
Co.  V.  NLRB.  414  U.S.  168  (1973); 
Howard  Johnson  Co.  v.  Detroit  Local 
Joint  Executive  Board,  Hotel  &■ 
Restaurant  Employees  &■  Bartenders 
International  Union,  417  U.S.  249 
(1974):  John  Wiley  6-  Sons,  Inc.  v. 
Uvingston,  376  U.S.  543  (1964);  NLRB  v. 
Bums  International  Security  Services, 
Inc.,  406  U.S.  272  (1972);  Fall  River 
Dyeing  &■  Finishing  Corp.  v.  NLRB,  482 
U.S.  27  (1987):  EEOCv.  MacMillan 
Bloedel  Containers,  Inc.,  503  F.2d  1086 
(6th  Cir.  1974);  In  re  National  Airlines, 
Inc.,  700  F.2d  695  (11th  Cir.  1983); 
Upholsterers'  International  Union 
Pension  Fund  v.  Artistic  Furniture  of 
Pontiac,  920  F.2d  1323  (7th  Cir.  1990); 
Central  States,  Southeast  &  Southwest 
Areas  Pension  Fund  v.  PY A/Monarch  of 
Texas,  Inc.,  851  F.2d  780  (5th  Cir.  1988). 

One  commenter  requested 
clarification  that  the  cessation  of  a  plan 
shortly  before  an  asset  sale  is  in 
connection  with  the  sale  (and  thus  that 
the  buying  group  would  be  responsible 
for  making  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  in  coimection  with  the  sale 
if  the  buying  group  is  a  successor 
employer).  The  regulations  have  not 
been  modified  for  this  request.  In  many 
circiunstances,  cessation  of  a  plan 
shortly  before  an  asset  sale  woidd  be 
considered  to  be  in  coimection  with  the 
sale.  However,  there  may  be  cases  in 
which  the  plan  was  being  terminated  for 
an  unrelated  reason.  The  application  of 
this  rule  in  any  particular  case  depends 
on  all  the  relevant  facts  and 
circumstances. 

The  preamble  to  the  1999  proposed 
regulations  included  a  description  of  a 
potential  nde  that  the  IRS  and  Treasury 
were  considering  adopting  and  solicited 
comments  on  that  potential  rule.  The 
nde  would  have  provided  that  no  loss 
of  coverage  occurs,  and  thus  no 
qualifying  event  occurs,  if  a  piuchaser 
of  assets  maintains  substantially  the 
same  plan  for  continuing  employees  for 
what  would  otherwise  be  the  maximum 
coverage  period  (generally  18  months). 
The  IRS  and  Treasury  also 
acknowledged  in  the  1999  preamble 
concerns  about  protecting  the  rights  of 
qualified  beneficiaries  in  this  situation. 
After  consideration  of  the  comments, 
the  IRS  and  Treasury  have  determined 
not  to  adopt  such  a  special  rule.  Thus, 
under  these  final  regulations,  in  an  asset 
sale,  employees  who  terminate 
employment  with  the  seller  and  who  no 
longer  get  health  coverage  bom  the 
seller  experience  a  qualifying  event  with 
respect  to  the  seller's  plan  even  though 
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they  are  employed  by  the  buyer  at  the 
same  jobs  they  had  with  the  seller  and 
have  the  same  health  coverage  through 
the  buyer. 

Like  the  1999  proposed  regulations, 
these  final  regulations  do  not  address 
how  the  obligation  to  make  COBRA 
continuation  coverage  available  is 
affected  by  the  transfer  of  an  ownership 
interest  in  a  noncorporate  entity. 
However,  it  is  intended  that,  in  general. 
the  principles  reflected  in  the  rules  in 
the  final  regulations  for  transfers  of 
ownership  interests  in  corporate  entities 
should  apply  in  a  similar  fashion  in 
analogous  cases  involving  the  transfer  of 
ownership  interests  in  noncorporate 
entities. 

Employer  Withdrawals  From 
Multiemployer  Plans 

The  1999  proposed  regulations    . 
relating  to  employer  withdrawals  fi'om  a 
multiemployer  plan  are  adopted  with 
two  changes  and  two  additional 
examples  to  illustrate  the  rules  as 
changed.  The  general  approach  of  the 
1999  proposed  regulations  is  retained. 
However,  the  proposed  rule  renders  an 
employer  who  stops  contributing  to  a 
multiemployer  plan  responsible  for 
making  COBRA  continuation  coverage 
available  to  qualified  beneficiaries 
associated  with  that  employer  only  if 
the  employer  establishes  a  new  plan  to 
cover  active  employees  formerly 
covered  under  the  multiemployer  plan. 
Several  commenters  suggested  that  the 
employer  should  also  be  responsible  for 
COBRA  if  the  coverage  provided  to 
employees  formerly  covered  under  the 
multiemployer  plan  comes  fi'om  an 
existing  plan  of  the  employer  (rather 
than  from  a  new  plan).  The  final  rules 
have  been  revised  to  apply  the  general 
approach  to  existing  plans  as  well  as  to 
new  plans. 

The  1999  proposed  regulations  also 
place  a  threshold  condition  on  the 
obligation  of  an  employer  or  subsequent 
midtiemployer  plan  to  make  COBRA 
coverage  available  to  existing  qualified 
beneficicU'ies  associated  with  the 
withdrawing  employer.  That  threshold 
is  that  the  employer  or  subsequent 
multiemployer  plan  must  cover  a 
significant  number  of  the  employer's 
employees  formerly  covered  under  the 
multiemployer  plem.  Several 
commenters  requested  further  guidance 
on  what  a  significant  number  was  in 
this  context.  Some  of  them  also  wanted 
to  know  what  purpose  this  threshold 
condition  serves.  The  intent  in  imposing 
this  threshold  condition  in  the  proposed 
regulations  was  to  leave  responsibility 
for  COBRA  compliance  with  the 
existing  multiemployer  plan  in  a  case 
where,  for  example,  only  one  or  two  of 


the  employees  formerly  covered  under 
the  multiemployer  plan  were  transferred 
into  management  and  became  covered 
under  a  plan  of  the  employer  for  which 
imion  employees  were  not  eligible.  The 
final  nde  has  been  revised  to  more 
clearly  accomplish  this  intent.  This 
threshold  condition  has  been  revised  so 
that  the  employer  plan  or  subsequent 
multiemployer  plan  has  responsibility 
for  COBRA  compliance  once  coverage 
under  the  plan  is  available  to  a  class  of 
employees  formerly  covered  under  the 
multiemployer  plan.  New  examples 
illustrate  the  application  of  this 
standard. 

Several  commenters  expressed 
concern  that  the  proposed  regulations 
woidd  require  multiemployer  plans  to 
begin  investigating  why  an  employer 
stops  contributing  to  the  multiemployer 
plan  and  to  determine  whether  the 
withdrawing  employer  subsequently 
covered  union  (or  former  union) 
employees  under  a  single  employer 
plan.  Concern  was  also  expressed  that 
the  proposed  regulations  woidd  require 
the  multiemployer  plan  to  keep 
employer-by-employer  data  for  qualified 
beneficiaries  receiving  COBRA 
continuation  coverage.  The  IRS  and 
Treasury  recognized  when  they 
proposed  these  rules  that  in  many 
industries  it  is  impracticable  for 
multiemployer  plans  to  determine 
whether  an  employer  that  stops 
contributing  to  a  multiemployer  plan 
covers  imion  employees  under  its  own 
plaaand  that  it  is  impracticable  to 
maintain  employer-specific  data  on 
employees  and  qualified  beneficiaries.  If 
a  multiemployer  plan  finds  it  easier  to 
make  COBRA  coverage  available  for  the 
maximum  coverage  period,  these  final 
regulations  do  not  require  the  plan  to 
start  gathering  information  that  is 
difficult  to  assemble.  Such  a  plan  can 
comply  with  the  COBRA  continuation 
coverage  requirements  by  making 
COBRA  continuation  coverage  available 
to  existing  qualified  beneficiaries  in 
accordance  with  the  general  rules  for 
the  duration  of  COBRA  continuation 
coverage  (in  §  54.4980B-7). 

One  commenter  requested 
clarification  of  the  proposed  rules  if  an 
employer  establishes  a  plan  for 
employees  formerly  covered  under  the 
multiemployer  plan  but  applies  a 
waiting  period  before  the  employees  are 
eligible  for  coverage  under  that  plan. 
These  final  regulations  clarify  that  the 
employer's  obligation  does  not  arise 
until  the  employer  makes  coverage 
available.  Thus,  the  multiemployer  plan 
would  be  responsible  for  COBRA 
coverage  until  the  waiting  period  under 
the  employer's  plan  had  expired  for  a 


class  of  employees  formerly  covered 
under  the  multiemployer  plan. 

Several  commenters  submitted 
substantially  similar  comments 
requesting  that  the  rules  be  revised  so 
that  a  multiemployer  plan  no  longer 
receiving  contributions  from  a  certain 
employer  would  not  be  required  to 
make  COBRA  continuation  coverage 
available  to  any  qualified  beneficiaries 
affiliated  with  that  employer.  Such  an 
approach,  however,  would  not  resolve 
the  problem  of  qualified  beneficiaries 
not  having  access  to  COBRA  coverage, 
and  the  statutory  basis  for  such  a 
position  is  questionable  in  situations  in 
which  none  of  the  statuton,'  reasons  ^^r 
ending  a  plan's  obligation  to  make 
COBRA  coverage  available  to  a 
particular  qualified  beneficiary  is 
present.  The  final  regulations  do  not 
adopt  this  suggestion. 

The  IRS  and  Treasury  received  an 
inquiry  about  who  has  the  obligation  to 
make  COBRA  continuation  coverage 
available  to  existing  qualified 
beneficiaries  in  a  situation  that  reverses 
the  situation  addressed  in  the  proposed 
rules,  one  in  which  employees  cease  to 
be  covered  under  a  plan  maintained  by 
their  employer  and  conmience  to  be 
covered  imder  a  multiemployer  plan.  In 
such  a  situation,  the  existing  qualified 
beneficiaries  should  get  the  same 
coverage  that  similarly  situated 
nonCOBRA  beneficiaries  are  receiving, 
that  is,  the  coverage  under  the 
multiemployer  plan.  The  1999  final 
regulations  suggest  this  result  in 
describing  what  COBRA  continuation 
coverage  is.  However,  the  language  used 
in  the  1999  final  regulations  can  be  read 
to  suggest  that  this  is  the  result  only 
when  coverage  is  under  the  same  plan: 
"If  coverage  under  the  plan  is  modified 
for  similarly  situated  nonCOBRA 
beneficiaries,  then  the  coverage  made 
available  to  qualified  beneficiaries  is 
modified  in  the  same  way."  (QficA-l(^) 
of  §  54.4980B-5;  emphasis  added.) 
These  final  regulations  delete  the  phrase 
"under  the  plan"  from  the  quoted 
language  to  make  clear  that  if  coverage 
for  the  similarly  situated  nonCOBRA 
beneficiaries  is  modified  by  switching 
fit)m  one  plan  to  another,  then  coverage 
for  the  qualified  beneficiaries  is 
modified  by  switching  to  the  other  plan 
too.  Although  this  amendment  is  being 
made  due  to  an  inquiry  about  a  switch 
from  a  single-employer  plan  to  a 
multiemployer  plan,  it  applies  in  any 
situation  in  which  coverage  for 
nonCOBRA  beneficiaries  is  terminated 
under  one  plan  and  commences  under 
another,  including  those  situations  in 
which  a  single  employer  maintains  both 
plans. 


X 
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COBRA  and  FMM 

The  1999  proposed  regulations 
relating  to  how  COBRA  applies  in 
connection  with  leave  taken  under  the 
Family  and  Medical  Leave  Act  of  1993 
(FKfLA)  are  adopted  as  final  regulations 
with  one  minor  addition.  One 
commenter  observed  that  the  1999 
proposed  regulations  suggest  by  way  of 
cross  reference  in  an  example  that  the 
Labor  regulations  in  29  CFR  part  825, 
not  the  COBRA  regulations,  determine 
when  FMLA  leave  ends.  This 
commenter  requested  that  this 
suggestion  in  an  example  be  made 
express  in  the  text  of  the  rules.  The  final 
regulations  add  in  the  text  of  the  rules 
(preceding  the  examples)  that  the  end  of 
FMLA  leave  is  not  determined  under 
these  regulations  but  under  the 
regulations  in  29  CFR  part  825. 

EfiRective  Date 

This  Treasury  decision  applies  with 
respect  to  qualifying  events  occurring 
on  or  after  January  1,  2002,  except  as 
provided  in  the  following  paragraphs. 

Paragraphs  (d).  (e),  and  (f)  in  Q&A-5 
of  §  54.4980B-2  (relating  to  the  coimting 
of  employees  for  purposes  of  the  small 
employer  plan  exception)  are  applicable 
be^nning  January  1,  2002  for 
determinations  made  with  reference  to 
the  number  of  employees  in  calendar 
year  2001  or  later. 

QatA-4  of  §  54.4980B-7  (describing 
the  maximimi  coverage  period)  is 
applicable  with  respect  to  individuals 
who  are  qualified  beneficiaries  on  or 
after  January  1,  2002.  (See  Q&A-l(f)  of 
§  54.4980B-3,  under  which  an 
individual  ceases  to  be  a  qualified 
beneficiary  once  the  plan's  obligation  to 
provide  COBRA  continuation  coverage 
to  the  individual  has  ended.) 

Q&A-l  through  Q&A-8  of 
§  54.4980B-9  (containing  rules  for 
business  reorganizations)  are  applicable 
with  respect  to  business  reorganizations 
that  take  effect  on  or  after  January  1, 
2002. 

Q&A-9  and  Q&A-IO  of  §  54.4980B-9 
(containing  rules  for  employer 
withdrawals  from  a  multiemployer 
plan)  are  applicable  with  respect  to 
cessations  of  contributions  that  occur  on 
or  after  January  1,  2002.  For  this 
piupose,  a  cessation  of  contributions 
occiirs  on  or  after  January  1,  2002  if  the 
employer's  last  contribution  to  the  plan 
is  made  on  or  after  January  1,  2002. 

Section  54.4980B-10  (relating  to  the 
interaction  of  COBRA  and  FMLA  leave) 
is  applicable  with  respect  to  FMLA 
leave  that  begins  on  or  after  January  1, 
2002. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Russ  Weinheimer,  Office 
of  the  Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  54 

Excise  taxes.  Health  care,  Health 
insurance.  Pensions.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  54  is 
amended  as  follows:  * 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  in  part  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  54.4980B-9  also  issued  under 
26  U.S.C.  4980B. 

Section  54.4980B-10  also  issued 
under  26  U.S.C.  4980B. 


Par.  2.  Section  54.4980B-0  is 
amended  by: 

1.  Revising  the  introductory  text. 

2.  Adding  entries  for  §§  54.4980B-9 
and  54.4980B-10  at  the  end  of  the  "List 
of  Sections". 

3.  Revising  the  entry  for  Q-2  of 

§  54.4980B-1  in  the  "List  of  Questions". 

4.  Revising  the  entries  for  Q-3  and  Q- 
6  of  §  54.4980B-2  in  the  "List  of 
Questions". 

5.  Revising  the  entry  for  Q-4  of 

§  54.4980B-7  in  the  "List  of  Questions". 

6.  Adding  entries  for  the  section 
headings  for  §§  54.4980B-9  and 
54.4980B-10  in  the  "List  of  Questions". 


The  additions  and  revisions  read  as 
follows: 

954.4980B-0    Table  of  contwits. 

This  section  contains  first  a  list  of  the 
section  headings  and  then  a. list  of  the 
questions  in  each  section  in 
§§54.4980B-1  through  54.4980B-10. 

List  of  Sections 


§54.49808-9    Business  reorganizations 
and  employer  withdmwals  from 
multiemployer  plans. 

§54.49808-10    Interaction  of  FMLA 
and  COBRA. 

List  of  Questions 

§  54.49808-1    COBRA  in  general. 

***** 

Q-2:  What  standeird  applies  for  topics 
not  addressed  in  §§  54.4980B-1  through 
54.4980B-10? 

***** 

§  54.49808-2    Plans  that  must  comply. 

***** 

Q-3:  What  is  a  multiemployer  plan? 


***** 


Q-6:  How  is  the  number  of  group 
health  plans  that  an  employer  or 
employee  organization  maintains 
determined? 


§54.49808-7    Duration  of  COBRA 
continuation  coverage. 

***** 

Q-4:  When  does  the  maximum 
coverage  period  end? 

***** 

§54.49808-9    Business  reorganizations 
and  employer  withdrawals  from 
multiemployer  plans. 

Q-1:  For  purposes  of  this  section, 
what  are  a  business  reorganization,  a 
stock  sale,  and  an  asset  sale? 

Q-2:  In  the  case  of  a  stock  sale,  what 
are  the  selling  group,  the  acquired 
organization,  and  the  buying  group? 

Q-3:  In  the  case  of  an  asset  sale,  what 
are  the  selling  group  and  the  buying 
group? 

0-4:  Who  is  an  M&A  qualified 
beneficiary? 

Q-5:  In  the  case  of  a  stock  sale,  is  the 
sale  a  qualifying  event  with  respect  to 
a  covered  employee  who  is  employed  by 
the  acquired  organization  before  the  sale 
and  who  continues  to  be  employed  by 
the  acquired  organization  after  the  sale, 
or  with  respect  to  the  spouse  or 
dependent  children  of  such  a  covered 
employee? 

Q-6:  In  the  case  of  an  asset  sale,  is  the 
sale  a  qualifying  event  with  respect  to 
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a  covered  employee  whose  employment 
inunediately  before  the  sale  was 
associated  with  the  purchased  assets,  or 
with  respect  to  the  spouse  or  dependent 
children  of  such  a  covered  employee 
who  are  covered  under  a  group  health 

Elan  of  the  selling  group  immediately 
efore  the  sale? 

Q-7:  In  a  business  reorganization,  are 
the  buying  group  and  the  selling  group 
permitted  to  allocate  by  contract  the 
responsibility  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries? 

Q-8:  Which  group  health  plan  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  in  a  business 
reorganization? 

Q-9:  Can  the  cessation  of 
contributions  by  an  employer  to  a 
multiemployer  group  health  plan  be  a 
qualifying  event?  . 

Q-10:  It  an  employer  stops 
contributing  to  a  multiemployer  group 
health  plan,  does  the  multiemployer 
plan  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  a  qualified  beneficiary  who  was 
receiving  coverage  under  the 
multiemployer  plan  on  the  day  before 
the  cessation  of  contributions  and  who 
is,  or  whose  qualifying  event  occurred 
in  connection  with,  a  covered  employee 
whose  last  employment  prior  to  the 
qualifying  event  was  with  the  employer 
that  has  stopped  contributing  to  the 
multiemployer  plan? 

§54.49808-10    Interaction  of  FMLA 
and  COBRA. 

Q-1:  In  what  circumstances  does  a 
qualifying  event  occur  if  an  employee 
does  not  return  from  leave  taken  imder 
FMLA? 

Q-2:  If  a  qualifying  event  described  in 
Q&A-l  of  this  section  occurs,  when 
does  it  occur,  and  how  is  the  maximiun 
coverage  period  measured? 

Q-3:  If  an  employee  fails  to  pay  the 
employee  portion  of  premiums  for 
coverage  under  a  group  health  plan 
during  FMLA  leave  or  declines  coverage 
imder  a  group  health  plan  during  FMLA 
leave,  does  this  affect  the  determination 
of  whether  or  when  the  employee  has 
experienced  a  qualifying  event? 

Q-4:  Is  the  application  of  the  rules  in 
Q&A-l  through  Q&A-3  of  this  section 
affected  by  a  requirement  of  state  or 
local  law  to  provide  a  period  of  coverage 
longer  than  that  required  under  FMLA? 

Q-5:  May  COBRA  continuation 
coverage  be  conditioned  upon 
reimbursement  of  the  premiums  paid  by 
the  employer  for  coverage  under  a  group 
health  plan  diuing  FMLA  leave? 

Par.  3.  Section  54.4980B-1  is 
amended  by: 


1.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  last  sentence  of  paragraph 
(a)inA-l. 

2.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  third  sentence  and  the  last 
sentence  of  paragraph  (b)  in  A-1. 

3.  Removing  the  last  sentence  of 
paragraph  (c)  in  A-1  and  adding  two 
sentences  in  its  place. 

4.  Revising  Q&A-2. 

The  addition  and  revision  read  as 
follows: 

§  54.4980B-1    COBRA  in  general. 

***** 

A-1:  *  *  * 

(c)  *  *  *  Section  54.4980B-9  contains 
special  rules  for  how  COBRA  applies  in 
connection  with  business 
reorganizations  and  employer 
withdrawals  from  a  multiemployer  plan, 
and  §  54.4980B-10  addresses  how 
COBRA  applies  for  individuals  who 
take  leave  imder  the  Family  and 
Medical  Leave  Act  of  1993.  Unless  the 
context  indicates  otherwise,  any 
reference  in  §§  54.4980B-1  through 
54.4980B-10  to  COBRA  refers  to  section 
4980B  (as  amended)  and  to  the  parallel 
provisions  of  ERISA. 

Q-2:  What  standard  applies  for  topics 
not  addressed  in  §§  54.4980B-1  through 
54.4980B-10? 

A-2:  For  purposes  of  section  4980B, 
for  topics  relating  to  the  COBRA 
continuation  coverage  requirements  of 
section  4980B  that  are  not  addressed  in 
§§54.4980B-1  through  54.4980B-10 
(such  as  methods  for  calculating  the 
applicable  premium),  plans  and 
employers  must  operate  in  good  faith 
compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  in  section  4980B. 

Par.  4.  Section  54.4-9806-2  is 
amended  by: 

1 .  Revising  paragraph  (a)  in  A-1 . 

2.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  first  sentence  of  paragraph 
(b)  in  A-1. 

3.  Revising  A-2. 

4.  Adding  Q&A-3. 

5.  Removing  the  language  "54.4980B- 
8"  and  adding  '54.49806-10"  in  its 
place  in  the  last  sentence  of  paragraph 
(a)  in  A-4. 

6.  Adding  a  sentence  immediately 
before  the  last  sentence  of  the 
introductory  text  of  paragraph  (a)  in  A- 
5. 

7.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.49806-10"  in  its 
place  in  the  last  sentence  of  Jiie 
introductory  text  of  paragraph  (c)  in  A- 
5. 

8.  Adding  paragraphs  (d),  (e),  and  (f) 
in  A-5. 


9.  Adding  Q&A-6. 

10.  Revising  A-8. 

11.  Revising  paragraph  (a)  in  A-10. 
The  additions  and  revisions  read  as 

follows: 

§  54.4980B-2    Plans  that  must  comply. 

***** 

A-1:  (a)  For  purposes  of  section 
49806,  a  group  health  plan  is  a  plan 
maintained  by  an  employer  or  employee 
organization  to  provide  health  care  to 
individuals  who  have  an  employment- 
related  connection  to  the  employer  or 
employee  organization  or  to  their 
families.  Individuals  who  have  an 
employment-related  connection  to  the 
employer  or  employee  organization 
consist  of  employees,  former  employees, 
the  employer,  and  others  associated  or 
formerly  associated  with  the  employer 
or  employee  organization  in  a  business 
relationship  (including  members  of  a 
union  who  are  not  currently 
employees).  Health  care  is  provided 
under  a  plan  whether  provided  directiy 
or  through  insurance,  reimbursement,  or 
otherwise,  and  whether  or  not  provided 
through  an  on-site  facilify  (except  as  set 
forth  in  paragraph  (d)  of  this  Q&A-l),  or 
through  a  cafeteria  plan  (as  defined  in 
section  125)  or  other  flexible  benefit 
arrangement.  (See  paragraphs  (b) 
through  (e)  in  Q&A-8  of  this  section  for 
rules  regarding  the  application  of  the 
C06RA  continuation  coverage 
requirements  to  certain  health  flexible 
spending  arrangements.)  For  purposes 
of  this  Q&A-l,  insurance  includes  not 
only  group  insurance  policies  but  also 
one  or  more  individual  insurance 
policies  in  any  arrangement  that 
involves  the  provision  of  health  care  to 
two  or  more  employees.  A  plan 
maintained  by  an  employer  or  employee 
organization  is  any  plan  of.  or 
contributed  to  (directly  or  indirecUy)  by, 
an  employer  or  employee  organization. 
Thus,  a  group  health  plan  is  maintained 
by  an  employer  or  employee 
organization  even  if  the  employer  or 
employee  organization  does  not 
contribute  to  it  if  coverage  under  the 
plan  would  not  be  available  at  the  same 
cost  to  an  individual  but  for  the 
individual's  employment-related 
connection  to  the  employer  or  employee 
organization.  These  rules  are  further 
explained  in  paragraphs  (b)  through  (d) 
of  this  Q&A-l .  An  exception  for 
qualified  long-term  care  services  is  set 
forth  in  paragraph  (e)  of  this  Q&A-l , 
and  for  medical  savings  accounts  in 
paragraph  (f)  of  this  Q&A-l .  See  Q&A- 
6  of  this  section  for  rules  to  determine 
the  number  of  group  health  plans  that 
an  employer  or  employee  organization 
maintains. 
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A-2:  (a)  For  purposes  of  section 
4980B,  employer  refers  to — 

(1)  A  person  for  whom  services  are 
performed: 

(2)  Any  other  person  that  is  a  member 
of  a  group  described  in  section  414(b), 
(c),  (m),  or  (o)  that  includes  a  person 
described  in  paragraph  (a)(1)  of  this 
Q&A-2:  and 

(3)  Any  successor  of  a  person 
described  in  paragraph  (a)(1)  or  (2)  of 
this  Q&A-2. 

(b)  An  employer  is  a  successor 
employer  if  it  results  from  a 
consolidation,  merger,  or  similar 
restructuring  of  the  employer  or  if  it  is 
a  mere  continuation  of  the  employer. 
See  paragraph  (c)  in  Q&A-8  of 
§  54.4980B-9  for  rules  describing  the 
circumstances  in  which  a  purchaser  of 
substantial  assets  is  a  successor 
employer  to  the  employer  selling  the 
assets. 

Q-3:  What  is  a  multiemployer  plan? 

A-3:  For  purposes  of  §§  54.4980B-1 
through  54.4980B-10,  a  multiemployer 
plan  is  a  plan  to  which  more  than  one 
employer  is  required  to  contribute,  that 
is  maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  one  or  more  employee 
organizations  and  more  than  one 
employer,  and  that  satisfies  such  other 
requirements  as  the  Secretary  of  Labor 
may  prescribe  by  regulation.  Whenever 
reference  is  made  in  §§  54.4980B-1 
through  54.4980B-10  to  a  plan  of  or 
maintained  by  an  employer  or  employee 
organization,  the  reference  includes  a 
multiemployer  plan. 

A-5:  (a)  *  *  *  See  Q&A-6  of  this 
section  for  rules  to  determine  the 
number  of  plans  that  an  employer  or 
employee  organization  maintains.  *  *  * 

***** 

(d)  In  determining  the  number  of  the 
employees  of  an  employer,  each  full- 
time  employee  is  coimted  as  one 
employee  and  each  part-time  employee 
is  counted  as  a  fraction  of  an  employee, 
determined  in  accordance  with 
paragraph  (e)  of  this  Q&A-5. 

(e)  An  employer  may  determine  the 
number  of  its  employees  on  a  daily  basis 
or  a  pay  period  basis.  The  basis  used  by 
the  employer  must  be  used  with  respect 
to  all  employees  of  the  employer  and 
must  be  used  for  the  entire  year  for 
which  the  niunber  of  employees  is  being 
determined.  If  an  employer  determines 
the  number  of  its  employees  on  a  daily 
basis,  it  must  determine  the  actual 
number  of  full-time  employees  on  each 
typical  business  day  and  the  actual 
number  of  part-time  employees  and  the 
hours  worked  by  each  of  those  part-time 
employees  on  each  typical  business  day. 


Each  full-time  employee  coimts  as  one 
employee  on  each  typical  business  day 
and  each  part-time  employee  counts  as 
a  fraction,  with  the  numerator  of  the 
frtiction  equal  to  the  niunber  of  hours 
worked  by  that  employee  and  the 
denominator  equal  to  the  number  of 
hours  that  must  be  worked  on  a  typical 
business  day  in  order  to  be  considered 
a  full-time  employee.  If  an  employer 
determines  the  number  of  its  employees 
on  a  pay  period  basis,  it  must  determine 
the  actual  number  of  full-time 
employees  employed  during  that  pay 
period  and  the  actual  number  of  part- 
time  employees  employed  and  the  hoiirs 
worked  by  each  of  those  part-time 
employees  during  the  pay  period.  For 
each  day  of  that  pay  period,  each  full- 
time  employee  counts  as  one  employee 
imd  each  part-time  employee  counts  as 
a  fraction,  with  the  niunerator  of  the 
fraction  equal  to  the  niunber  of  hours 
worked  by  that  employee  during  that 
pay  period  and  the  denominator  equal 
to  the  number  of  hours  that  must  be 
worked  during  that  pay  period  in  order 
to  be  considered  a  full-time  employee. 
The  determination  of  the  number  of 
hours  required  to  be  considered  a  full- 
time  employee  is  based  upon  the 
employer's  employment  practices, 
except  that  in  no  event  may  the  hours 
required  to  be  considered  a  full-time 
employee  exceed  eight  hours  for  any 
day  or  40  hours  for  any  week. 

(f)  In  the  case  of  a  multiemployer 
plan,  the  determination  of  whether  the 
plan  is  a  small-employer  plan  on  any 
particular  date  depends  on  which 
employers  are  contributing  to  the  plan 
on  that  date  and  on  the  workforce  of 
those  employers  during  the  preceding 
calendar  year.  If  a  plan  that  is  otherwise 
subject  to  COBRA  ceases  to  be  a  small- 
employer  plan  because  of  the  addition 
during  a  calendar  year  of  an  employer 
that  did  not  normally  employ  fewer 
than  20  employees  on  a  typical  business 
day  during  the  preceding  calendar  year, 
the  plan  ceases  to  be  excepted  from 
COBRA  immediately  upon  the  addition 
of  the  new  employer.  In  contrast,  if  the 
plan  ceases  to  be  a  small-employer  plan 
by  reason  of  an  increase  during  a 
calendar  year  in  the  workforce  of  an 
employer  contributing  to  the  plan,  the 
plan  ceases  to  be  excepted  from  COBRA 
on  the  January  1  immediately  following 
the  calendar  year  in  which  the 
employer's  workforce  increased. 
***** 

Q-6:  How  is  the  number  of  group 
health  plans  that  an  employer  or 
employee  organization  maintains 
determined? 

A-6:  (a)  The  rules  of  this  Q&A-6 
apply  in  determining  the  number  of 


group  health  plans  that  an  employer  or 
employee  organization  maintains.  All 
references  elsewhere  in  §§  54.4980B-1 
through  54.4980B-10  to  a  group  health 
plan  are  references  to  a  group  health 
plan  as  determined  under  Q&A-l  of  this 
section  and  this  Q&A-6.  Except  as 
provided  in  paragraph  (b)  or  (c)  of  this 
Q&A-6,  all  health  care  benefits,  .other 
than  benefits  for  qualified  long-term 
care  services  (as  defined  in  section 
7702B(c)),  provided  by  a  corporation, 
partnership,  or  other  entity  or  trade  or 
business,  or  by  an  employee 
organization,  constitute  one  group 
health  plan,  unless — ■■ 

(1)  It  is  clear  from  the  instruments 
governing  an  arrangement  or 
arrangements  to  provide  health  care 
benefits  that  the  benefits  are  being 
provided  under  separate  plans;  and 

(2)  The  arrangement  or  arrangements 
are  operated  pursuant  to  such 
instruments  as  separate  plans. 

(b)  A  multiemployer  plan  and  a 
nonmultiemployer  plan  are  always 
separate  plans. 

(c)  If  a  principal  purpose  of 
establishing  separate  plans  is  to  evade 
any  requirement  of  law,  then  the 
separate  plans  will  be  considered  a 
single  plan  to  the  extent  necessary  to 
prevent  the  evasion. 

(d)  The  significance  of  treating  an 
arrangement  as  two  or  more  separate 
group  health  plans  is  illustrated  by  the 
following  examples: 

Example  i .  (i)  Employer  X  maintains  a 
single  group  health  plan,  which  provides 
major  medical  and  prescription  drug  benefits. 
Employer  Y  maintains  two  group  health 
plans;  one  provides  major  medical  benefits 
and  the  other  provides  prescription  drug 
benefits. 

(ii)  X's  plan  could  comply  with  the  COBRA 
continuation  coverage  requirements  by  giving 
a  qualified  beneficiary  experiencing  a 
qualifying  event  with  respect  to  X's  plan  the 
choice  of  either  electing  both  major  medical 
and  prescription  drug  benefits  or  not 
receiving  any  COBRA  continuation  coverage 
under  X's  plan.  By  contrast,  for  Y's  plans  to 
comply  with  the  COBRA  continuation 
coverage  requirements,  a  qualified 
beneficiary  experiencing  a  qualifying  event 
with  respect  to  each  of  Y's  plans  must  be 
given  the  choice  of  electing  COBRA 
continuation  coverage  under  either  the  major 
medical  plan  or  the  prescription  drug  plan  or 
both. 

Example  2.  If  a  joint  board  of  trustees 
administers  one  multiemployer  plan,  that 
plan  will  fail  to  qualify  for  the  small- 
employer  plan  exception  if  any  one  of  the 
employers  whose  employees  are  covered 
under  the  plan  normally  employed  20  or 
more  employees  during  the  preceding 
calendar  year.  However,  if  the  joint  board  of 
trustees  maintains  two  or  more 
multiemployer  plans,  then  the  exception 
would  be  available  with  respect  to  each  of 
those  plans  in  which  each  of  the  employers 
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whose  employees  are  covered  under  the  plan 
normally  employed  fewer  than  20  employees 
during  the  preceding  calendar  year. 

***** 

A-8:  (a)(1)  The  provision  of  health 
care  benefits  does  not  fail  to  be  a  group 
health  plan  merely  because  those 
benefits  are  offered  under  a  cafeteria 
plan  (as  defined  in  section  125)  or  under 
any  other  arrangement  under  which  an 
employee  is  offered  a  choice  between 
health  care  benefits  and  other  taxable  or 
nontaxable  benefits.  However,  the 
COBRA  continuation  coverage 
requirements  apply  only  to  the  type  and 
level  of  coverage  under  the  cafeteria 
plan  or  other  flexible  benefit 
arrangement  that  a  qualified  beneficiary 
is  actually  receiving  on  the  day  before 
the  qualifying  event.  See  paragraphs  (b) 
through  (e)  of  this  Q&A-8  for  rules 
limiting  the  obligations  of  certain  health 
flexible  spending  arrangements. 

(2)  The  rules  of  this  paragraph  (a)  are 
illustrated  by  the  following  example: 

Example:  (i)  Under  the  terms  of  a  cafeteria 
plan,  employees  can  choose  among  life 
insurance  coverage,  membership  in  a  health 
maintenance  organization  (HMO),  coverage 
for  medical  expenses  under  an  indemnity 
arrangement,  and  cash  compensation.  Of 
these  available  choices,  the  HMO  and  the 
indemnity  arrangement  are  the  arrangements 
providing  health  care.  The  instruments 
governing  the  HMO  and  indemnity 
arrangements  indicate  that  they  are  separate 
group  health  plans.  These  group  health  plans 
are  subject  to  COBRA.  The  employer  does  not 
provide  any  group  health  plan  outside  of  the  . 
cafeteria  plan,  dand  Care  unmarried 
employees.  B  has  chosen  the  life  insurance 
coverage,  and  C  has  chosen  the  indemnity 
arrangement. 

(ii)  B  does  not  have  to  be  offered  COBRA 
continuation  coverage  upon  terminating 
employment,  nor  is  a  subsequent  open 
enrollment  period  for  active  employees 
required  to  be  made  available  to  B.  However, 
if  C  terminates  employment  and  the 
termination  constitutes  a  qualifying  event,  C 
must  be  offered  an  opportunity  to  elect 
COBRA  continuation  coverage  under  the 
indemnity  arrangement.  If  C  makes  such  an 
election  emd  an  open  enrollment  period  for 
active  employees  occurs  while  C  is  still 
receiving  the  COBRA  continuation  coverage, 
C  must  be  offered  the  opportunity  to  switch 
from  the  indemnity  arrangement  to  the  HMO 
(but  not  to  the  life  insurance  coverage 
because  that  does  not  constitute  coverage 
provided  under  a  group  health  plan). 

(b)  If  a  health  flexible  spending 
arrangement  (health  FSA),  within  the 
meaning  of  section  106(c)(2),  satisfies 
the  two  conditions  in  paragraph  (c)  of 
this  Q&A-8  for  a  plan  year,  the 
obligation  of  the  health  FSA  to  make 
COBRA  continuation  coverage  available 
to  a  qualified  beneficiary  who 
experiences  a  qualifying  event  in  that 
plan  year  is  limited  in  accordance  with 
paragraphs  (d)  and  (e)  of  this  Q&A-8,  as 


illustrated  by  an  example  in  paragraph 
(f)  of  this  Q&A-8,  To  the  extent  that  a 
health  FSA  is  obligated  to  make  COBRA 
continuation  coverage  available  to  a 
qualified  beneficiary,  the  health  FSA 
must  comply  with  all  the  applicable 
rules  of  §§  54.4980B-1  through 
54.4980B-10,  including  the  rules  of 
Q&A-3  in  §  54,49808-5  (relating  to 
limits). 

(c)  The  conditions  of  this  paragraph 
(c)  are  satisfied  if — 

(1)  Benefits  provided  under  the  health 
FSA  are  excepted  benefits  within  the 
meaning  of  sections  9831  and  9832;  and 

(2)  The  maximum  amount  that  the 
health  FSA  can  require  to  be  paid  for  a 
year  of  COBRA  continuation  coverage 
under  Q&A-l  of  §  54.4980B-8  equals  or 
exceeds  the  maximum  b«iefit  available 
under  the  health  FSA  for  the  year. 

(d)  If  the  conditions  in  paragraph  (c) 
of  this  Q&A-8  are  satisfied  for  a  plan 
year,  then  the  health  FSA  is  not 
obligated  to  make  COBRA  continuation 
coverage  available  for  any  subsequent 
plan  year  to  any  qualified  beneficiary 
who  experiences  a  qualifying  event 
during  that  plan  year. 

(e)  If  the  conditions  in  paragraph  (c) 
of  this  Q&A-8  are  satisfied  for  a  plan 
year,  the  health  FSA  is  not  obligated  to 
make  COBRA  continuation  coverage 
available  for  that  plan  year  to  any 
qualified  beneficiary  who  experiences  a 
qualifying  event  during  that  plan  year 
unless,  as  of  the  date  of  the  qualifying 
event,  the  qualified  beneficiary  can 
become  entitled  to  receive  during  the 
remainder  of  the  plan  year  a  benefit  that 
exceeds  the  maximum  amount  that  the 
health  FSA  is  permitted  to  require  to  be 
paid  for  COBRA  continuation  coverage 
for  the  remainder  of  the  plan  year.  In 
determining  the  amount  of  the  benefit 
that  a  qualified  beneficiary  can  become 
entitled  to  receive  during  the  remainder 
of  the  plan  year,  the  health  FSA  may 
deduct  from  the  maximum  benefit 
available  to  that  qualified  beneficiary  for 
the  year  (based  on  the  election  made 
under  the  health  FSA  for  that  qualified 
beneficiary  before  the  date  of  the 
qualifying  event)  any  reimbursable 
claims  submitted  to  the  health  FSA  for 
that  plan  year  before  the  date  of  the 
qualifying  event. 

(f)  The  rules  of  paragraphs  (b),  (c),  (d), 
and  (e)  of  this  Q&A-8  are  illustrated  by 
the  following  example: 

Example,  (i)  An  employer  maintains  a 
group  health  plan  providing  major  medical 
benefits  and  a  group  health  plan  that  is  a 
health  FSA,  and  the  plan  year  for  each  plan 
is  the  calendar  year.  Both  the  plan  providing 
major  medical  benefits  and  the  health  FSA 
are  subject  to  COBRA.  Under  the  health  FSA, 
during  an  open  season  before  the  beginning 
of  each  calendar  year,  employees  can  elect  to 


reduce  their  compensation  during  the 
upcoming  year  by  up  to  Si 200  per  year  and 
have  that  same  amount  contributed  to  a 
health  flexible  spending  account.  The 
employer  contributes  an  additional  amount 
to  the  account  equal  to  the  employee's  salary 
reduction  election  for  the  year.  Thus,  the 
maximum  amount  available  to  an  employee 
under  the  health  FSA  for  a  year  is  two  times 
the  amount  of  the  employee's  salary 
reduction  election  for  the  year.  This  amount 
may  be  paid  to  the  employee  during  the  year 
as  reimbursement  for  health  expenses  not 
covered  by  the  employer's  major  medical 
plan  (such  as  deductibles,  copayments, 
prescription  drugs,  or  eyeglasses).  The 
employer  determined,  in  accordance  with 
section  4980B(f)(4),  that  a  reasonable 
estimate  of  the  cost  of  providing  coverage  for 
similarly  situated  nonCOBRA  beneficiaries 
for  2002  under  this  health  FSA  is  equal  to 
two  times  their  salary  reduction  election  for 
20U2  and,  thus,  that  two  times  the  salary 
reduction  election  is  the  applicable  premium 
for  2002. 

(ii)  Because  the  employer  provides  major 
medical  benefits  under  another  group  health 
plan,  and  because  the  maximum  benefit  that 
any  employee  can  receive  under  the  health 
FSA  is  not  greater  than  two  times  the 
employee's  salary  reduction  election  for  the 
plan  year,  benefits  under  this  health  FSA  are 
excepted  benefits  within  the  meaning  of 
sections  9831  and  9832.  Thus,  the  first 
condition  of  paragraph  (c)  of  this  Q&A-8  is 
satisfied  for  the  year.  The  maximum  amount 
that  a  plan  can  require  to  be  paid  for  coverage 
(outside  of  coverage  required  to  be  made 
available  due  to  a  disability  extension)  under 
Q&A-l  of  §54.49808-8  is  102  percent  of  the 
applicable  premium.  Thus,  the  maximum 
amount  that  the  health  FSA  can  require  to  be 
paid  for  coverage  for  the  2002  plan  year  is 
2.04  times  the  employee's  salary  reduction 
election  for  the  plan  year.  Because  the 
maximum  benefit  available  under  the  health 
FSA  is  2.0  times  the  employee's  salary 
reduction  election  for  the  year,  the  maximum 
benefit  available  under  the  health  FSA  for  the 
year  is  less  than  the  maximum  amount  that 
the  health  FSA  can  require  to  be  paid  for 
coverage  for  the  year.  "Thus,  the  second 
condition  in  paragraph  (c)  of  this  Q&A-«  is 
also  satisfied  for  the  2002  plan  year.  Because 
both  conditions  in  paragraph  (c)  of  this  Q&A- 
8  are  satisfied  for  2002.  with  respect  to  any 
qualifying  event  occurring  in  2002,  the  health 
FSA  is  not  obligated  to  make  COBRA 
continuation  coverage  available  for  any  year 
after  2002. 

(iii)  Whether  the  health  FSA  is  obligated  to 
make  COBRA  continuation  coverage 
available  in  2002  to  a  qualified  beneficiary 
with  respect  to  a  qualifying  event  that  occurs 
in  2002  depends  upon  the  maximum  benefit 
that  would  be  available  to  the  qualified 
beneficiary  under  COBRA  continuation 
coverage  for  that  plan  year.  Case  1 :  Employee 
B  has  elected  to  reduce  B's  salary  by  SI  200 
for  2002.  Thus,  the  maximum  benefit  that  B 
can  become  entitled  to  receive  under  the 
health  FSA  during  the  entire  year  is  S2400. 
B  experiences  a  qualifying  event  that  is  the 
termination  of  B's  employment  on  May  31, 
2002.  As  of  that  date,  B  had  submitted  S30q 
of  reimbursable  expenses  under  the  health 
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FSA.  Thus,  the  maximum  benefit  that  B 
could  become  entitled  to  receive  for  the 
remainder  of  2002  is  $2100.  The  maximum 
amount  that  the  health  FSA  can  require  to  be 
paid  for  CXDBRA  continuation  coverage  for 
the  remainder  of  2002  is  102  percent  times 
1/12  of  the  applicable  premium  for  2002 
times  the  number  of  months  remaining  in 
2002  after  the  date  of  the  qualifying  event.  In 
ffs  case,  the  maximum  amount  that  the 
health  FSA  can  require  to  be  paid  for  COBRA 
continuation  coverage  for  2002  is  2.04  times 
S1200.  or  $2448.  One-twelfth  of  S2448  is 
S204.  Because  seven  months  remain  in  the 
plan  year,  the  maximum  amount  that  the 
health  FSA  can  require  to  be  paid  for  ffs 
coverage  for  the  remainder  of  the  year  is 
seven  times  $204,  or  S1428.  Because  S1428 
is  less  than  the  maximum  benefit  that  B 
could  become  entitled  to  receive  for  the 
remainder  of  the  year  ($2100).  the  health  FSA 
is  required  to  make  COBRA  continuation 
coverage  available  to  B  for  the  remainder  of 
2002  (but  not  for  any  subsequent  year). 

(iv)  Case  2:  The  facts  are  the  same  as  in 
Case  1  except  that  B  had  submitted  $1000  of 
reimbursable  expenses  as  of  the  date  of  the 
qualifying  event.  In  that  case,  the  maximum 
benefit  available  to  B  for  the  remainder  of  the 
year  would  be  $1400  instead  of  $2100. 
Because  the  maximum  amount  that  the 
health  FSA  can  require  to  be  paid  for  B's 
coverage  is  $1428.  and  because  the  $1400 
maximum  benefit  for  the  remainder  of  the 
year  does  not  exceed  $1428.  the  health  FSA 
is  not  obligated  to  make  COBRA  continuation 
coverage  available  to  B  in  2002  (or  any  later 
year).  (Of  course,  the  administrator  of  the 
health  FSA  is  permitted  to  make  COBRA 
continuation  coverage  available  to  every 
qualified  beneficiary  in  the  year  that  the 
qualified  beneficiary's  qualifying  event 
occurs  in  order  to  avoid  having  to  determine 
the  maximum  benefit  available  for  each 
qualified  beneficiary  for  the  remainder  of  the 
plan  year.) 
***** 

A-10:  (a)  In  general,  the  excise  tax  is 
imposed  on  the  employer  maintaining 
the  plan,  except  that  in  the  case  of  a 
multiemployer  plan  (see  Q&A-3  of  this 
section  for  a  definition  of 
multiemployer  plan)  the  excise  tax  is 
imposed  on  the  plan. 


S54.4980B-3    [Amended] 

Par.  S.  Section  54.4980B-3  is 
amended  by: 

1.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  last  sentence  of  paragraph 
(a)(3)  in  A-1. 

2.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  first  sentence  of  paragraph 
(g)  in  A-1. 

3.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  first  and  second  sentences 
of  paragraph  (a)(1)  in  A-2. 

4.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 


place  in  the  first  sentence  of  paragraph 
(a)(2)  in  A-2. 

5.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.4980B-10"  in  its 
place  in  the  first  and  last  sentences  in 
paragraph  (b)  in  A-2. 

6.  Removing  the  language  "54.4980B- 
8"  and  adding  "54.49808-10"  in  its 
place  in  A-3. 

7.  Removing  the  language  "section 
9801(f)(2).  and  §  54.9801-6T(b)"  and 
adding  "and  section  9801(f)(2)"  in  its 
place  in  the  last  sentence  of  paragraph 
(b)  in  A-1. 

8.  Removing  the  language  "and 

§  54.9801-6T(b)"  in  the  second  sentence 
of  paragraph  (i)  in  Example  1  of 
paragraph  (h)  of  A-1. 

Par.  6.  Section  54.4980B-4  is 
amended  by: 

1.  Adding  a  sentence  at  the  end  of 
paragraph  (a)  in  A-1. 

2.  Removing  the  language  "Q&A-l" 
and  adding  "Q&A— 4"  in  its  place  in  the 
fifth  sentence  of  paragraph  (c)  of  A-1. 

3.  Revising  the  third  sentence  in 
paragraph  (e)  of  A-1 . 

4.  Removing  the  language  "section 
9801(f)(2).  and  §  54.9801-6T(b)"  and 
adding  "and  section  9801(f)(2)"  in  its 
place  in  paragraph  (i)  in  Example  4  of 
paragraph  (g)  in  A-1. 

The  addition  and  revision  read  as 
follows: 

§54.4980B-4    Qualifying  evwits. 

***** 

A-1:  (a)  *   *   *  See  Q&A-l  through 
Q&A-3  of  §  54.4980B-10  for  special 
rules  in  the  case  of  leave  taken  under 
the  Family  and  Medical  Leave  Act  of 
1993  (29  U.S.C.  2601-2619). 
***** 

(e)  *  *  *  For  example,  an  absence 
bom  work  due  to  disability,  a  temporary 
layoff,  or  any  other  reason  (other  than 
due  to  leave  that  is  FMLA  leave;  see 
§  54.4980B-10)  is  a  reduction  of  hours 
of  a  covered  employee's  employment  if 
there  is  not  an  immediate  termination  of 
employment.  *  *  * 
***** 

Par.  7.  Section  54.4980B-5  is 
amended  by: 

1.  Revising  paragraph  (a)  of  A-1. 

2.  Revising  paragraph  (b)  in  A-4. 

3.  Removing  the  language  "and 

§  54.9801-6T"  in  the  second  sentence  of 
paragraph  (a)  in  A-5. 
The  revisions  read  as  follows: 


S54.4980B-5 
covarage. 


COBRA  continuation 


A-1:  (a)  If  a  qualifying  event  occurs, 
each  qualified  beneficiary  (other  than  a 
qualified  beneficiary  for  whom  the 
qualifying  event  will  not  result  in  any 


immediate  or  deferred  loss  of  coverage) 
must  be  offered  an  opportunity  to  elect 
to  receive  the  group  health  plan 
coverage  that  is  provided  to  similarly 
situated  nonCOBRA  beneficiaries 
(ordinarily,  the  same  coverage  that  the 
qualified  beneficiary  had  on  the  day 
before  the  qualifying  event).  See  Q&A- 

3  of  §  54.4980B-3  for  the  definition  of 
similarly  situated  nonCOBRA 
beneficiaries.  This  coverage  is  COBRA 
continuation  coverage.  If  coverage  is 
modified  for  similarly  situated 
nonCOBRA  beneficiaries,  then  the 
coverage  made  available  to  qualified 
beneficiaries  is  modified  in  the  same 
way.  If  the  continuation  coverage 
offered  differs  in  any  way  fi-om  the 
coverage  made  available  to  similarly 
situated  nonCOBRA  beneficiaries,  the 
coverage  offered  does  not  constitute 
COBRA  continuation  coverage  and  the 
group  health  plan  is  not  in  compliance 
with  COBRA  unless  other  coverage  that 
does  constitute  COBRA  continuation 
coverage  is  also  offered.  Any 
elimination  or  reduction  of  coverage  in 
anticipation  of  an  event  described  in 
paragraph  (b)  of  Q&A-l  of  §54.4980B- 

4  is  disregarded  for  purposes  of  this 
Q&A-l  and  for  purposes  of  any  other 
reference  in  §§  54.4980B-1  through 
54.4980B-10  to  coverage  in  effect 
immediately  before  (or  on  the  day 
before)  a  qualifying  event.  COBRA 
continuation  coverage  must  not  be 
conditioned  upon,  or  discriminate  on 
the  basis  of  lack  of,  evidence  of 
insurability. 
***** 

A-4:  *   *   * 

(b)  If  a  qualified  beneficiary 
participates  in  a-region-specific  benefit 
package  (such  as  an  HMO  or  an  on-site 
clinic)  that  will  not  service  her  or  his 
health  needs  in  the  area  to  which  she  or 
he  is  relocating  (regardless  of  the  reason 
for  the  relocation),  the  qualified 
beneficiary  must  be  given,  within  a 
reasonable  period  after  requesting  other 
coverage,  an  opportimity  to  elect 
alternative  coverage  that  the  employer 
or  employee  organization  makes 
available  to  active  employees.  If  the 
employer  or  employee  organization 
makes  group  health  plan  coverage 
available  to  similarly  situated 
nonCOBRA  beneficiaries  that  can  be 
extended  in  the  area  to  which  the 
qualified  beneficiary  is  relocating,  then 
that  coverage  is  the  alternative  coverage 
that  must  be  made  available  to  the 
relocating  qualified  beneficiary.  If  the 
employer  or  employee  organization  does 
not  make  group  health  plan  coverage 
available  to  similarly  situated 
nonCOBRA  beneficiaries  that  can  be 
extended  in  the  area  to  which  the 
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qualified  beneficiary  is  relocating  but 
makes  coverage  available  to  other 
employees  that  can  be  extended  in  that 
area,  then  the  coverage  made  available 

!      to  those  other  employees  must  be  made 
available  to  the  relocating  qualified 
beneficiary.  The  effective  date  of  the 

I      alternative  coverage  must  be  not  later 
than  the  date  of  the  qualified 
beneficiary's  relocation,  or,  if  later,  the 
first  day  of  the  month  following  the 
month  in  which  the  qualified 
beneficiary  requests  the  alternative 
coverage.  However,  the  employer  or 
employee  organization  is  not  required  to 
make  any  other  coverage  available  to  the 
relocating  qualified  beneficiary  if  the 
only  coverage  the  employer  or  employee 
organization  makes  available  to  active 
employees  is  not  available  in  the  area  to 
which  the  qualified  beneficiary 
relocates  (because  all  such  coverage  is 
region-specific  and  does  not  service 
individuals  in  that  area). 
***** 

Par.  8.  Section  54.4980B-6  is 
amended  by: 

1.  Revising  the  Example  in  paragraph 
(c)  of  A-1. 

2.  Revising  the  first  sentence  in 
paragraph  (b)  of  A-3. 

The  revisions  read  as  follows: 

§54.49806-6    Electing  COBRA 
continuation  coverage. 

***** 

A-1:*  •  * 
(c)  •  *  * 

Example,  (i)  An  unmarried  employee 
without  children  who  is  receiving  employer- 
paid  coverage  under  a  group  health  plan 
voluntarily  tenninates  employment  on  June 
1,  2001.  The  employee  is  not  disabled  at  the 
time  of  the  termination  of  employment  nor  at 
any  time  thereafter,  and  the  plan  does  not 
provide  for  the  extension  of  the  required 
periods  (as  is  permitted  under  paragraph  (b) 
of  Q&A^  of  §  54.4980B-7). 

(ii)  Case  J:  If  the  plan  provides  that  the 
employer-paid  coverage  ends  immediately 
upon  the  termination  of  employment,  the 
election  period  must  begin  not  later  than 
June  1,  2001,  and  must  not  end  earlier  than 
July  31,  2001.  If  notice  of  the  right  to  elect 
COBRA  continuation  coverage  is  not 
provided  to  the  employee  until  June  15, 
2001,  the  election  period  must  not  end  earlier 
than  August  14,  2001. 

(iii)  Case  2:  If  the  plan  provides  that  the 
employer-paid  coverage  does  not  end  until  6 
months  after  the  termination  of  employment, 
the  employee  does  not  lose  coverage  until 
December  1,  2001.  The  election  period  can 
therefore  begin  as  late  as  December  1.  2001, 
and  must  not  end  before  January  30,  2002. 

(iv)  Case  3:  If  employer-paid  coverage  for 
6  months  after  the  termination  of 
employment  is  offered  only  to  those  qualified 
beneficiaries  who  waive  COBRA 
continuation  coverage,  the  employee  loses 
coverage  on  June  1.  2001,  so  the  election 
period  is  the  same  as  in  Case  1.  Tlie 


difference  between  Case  2  and  Case  3  is  that 
in  Case  2  the  employee  can  receive  6  months 
of  employer-paid  coverage  and  then  elect  to 
pay  for  up  to  an  additional  12  months  of 
COBRA  continuation  coverage,  while  in  Case 
3  the  employee  must  choose  between  6 
months  of  employer-paid  coverage  and 
paying  for  up  to  18  months  of  COBRA 
continuation  coverage.  In  all  three  cases, 
COBRA  continuation  coverage  need  not  be 
provided  for  more  than  18  months  af^er  the 
termination  of  employment  (see  Q&A-4  of 
§  54.4980B-7),  and  in  certain  circumstances 
might  be  provided  for  a  shorter  period  (see 
Q&A-l  of  §54.49808-7). 
***** 

A-3:  *   *   * 

(b)  In  the  case  of  an  indemnity  or 
reimbursement  arrangement,  the 
employer  or  employee  organization  can 
provide  for  plan  coverage  during  the 
election  period  or,  if  the  plan  allows 
retroactive  reinstatement,  the  employer 
or  employee  organization  can  terminate 
the  coverage  of  the  qualified  beneficiary 
and  reinstate  her  or  him  when  the 
election  (and,  if  applicable,  payment  for 
the  coverage)  is  made.  *  *  * 
***** 

Par.  9.  Section  54.4980B-7  is 
amended  by: 

1.  Revising  paragraph  (a)  of  A-1. 

2.  Adding  Q&A^. 

3.  Revising  the  second  sentence  in 
para^ph  (c)  of  A-5. 

-4.  Revising  paragraph  (b)  of  Q&A-6. 

5.  Removing  the  language  "Q&A-l" 
and  adding  "Q&A-4"  in  its  place  in 
paragraph  (a)  of  A-7. 

The  addition  and  revisions  read  as 
follows: 

§54.4980B-7    Duration  of  COBRA 
continuation  coverage. 

***** 

A-1 :  (a)  Except  for  an  interruption  of 
coverage  in  connection  with  a  waiver,  as 
described  in  Q&A-4  of  §  54.4980B-6, 
COBRA  continuation  coverage  that  has 
been  elected  for  a  qualified  beneficiary 
must  extend  for  at  least  the  period 
beginning  on  the  date  of  the  qualifying 
event  and  ending  not  before  the  earliest 
of  the  following  dates  — 

(1)  The  last  day  of  the  maximum 
coverage  period  (see  Q&A-4  of  this 
section); 

(2)  The  first  day  for  which  timely 
payment  is  not  made  to  the  plan  with 
respect  to  the  qualified  beneficiary  (see 
Q&A-5  in  §  54.4980B-8); 

(3)  The  date  upon  which  the  employer 
or  employee  organization  ceases  to 
provide  any  group  health  plan 
(including  successor  plans)  to  any 
employee; 

(4)  The  date,  after  the  date  of  the 
election,  upon  which  the  qualified 
beneficiary  first  becomes  covered  imder 
any  other  group  health  plan,  as 
described  in  Q&A-2  of  this  section; 


(5)  The  date,  after  the  date  of  the 
election,  upon  which  the  qualified' 
beneficiary  first  becomes  entitled  to 
Medicare  benefits,  as  described  in  Q&A- 
3  of  this  section;  and 

(6)  In  the  case  of  a  qualified 
beneficiary  entiUed  to  a  disability 
extension  (see  Q&A-5  of  this  section), 
the  later  of  — 

(i)  Either  29  months  after  the  date  of 
the  qualifying  event,  or  the  first  day  of 
the  month  that  is  more  than  30  days 
after  the  date  of  a  final  determination 
under  Title  II  or  XVI  of  the  Social 
Security  Act  (42  U.S.C.  401-433  or 
1381-1385)  that  the  disabled  qualified 
beneficiary  whose  disability  resulted  in 
the  qualified  beneficiary's  being  entitled 
to  the  disability  extension  is  no  longer 
disabled,  whichever  is  earlier;  or 

(ii)  The  end  of  the  maximum  coverage 
period  that  applies  to  the  qualified 
beneficiary  without  regard  to  the 
disability  extension. 
***** 

Q-4:  When  does  the  maximum 
coverage  period  end? 

A-4:  (a)  Except  as  otherwise  provided 
in  this  Q&A-4,  the  maximum  coverage 
period  ends  36  months  after  the 
qualifying  event.  The  maximum 
coverage  period  for  a  qualified 
beneficiary  who  is  a  child  bom  to  or 
placed  for  adoption  with  a  covered 
employee  during  a  period  of  COBRA 
continuation  coverage  is  the  maximum 
coverage  period  for  the  qualifying  event 
giving  rise  to  the  period  of  COBRA 
continuation  coverage  during  which  the 
child  was  bom  or  placed  for  adoption. 
Paragraph  (b)  of  this  Q&A-4  describes 
the  starting  point  from  which  the  end  of 
the  maximum  coverage  period  is 
measured.  The  date  that  the  maximum 
coverage  period  ends  is  described  in 
paragraph  (c)  of  this  Q&A-4  in  a  case 
where  the  qualifying  event  is  a 
termination  of  employment  or  reduction 
of  hoiu^  of  employment,  in  paragraph 
(d)  of  this  Q&A— 4  in  a  case  where  a 
covered  employee  becomes  entiUed  to 
Medicare  benefits  under  TiUe  XVm  of 
the  Social  Security  Act  (42  U.S.C.  1395- 
1395ggg)  before  experiencing  a 
qualifying  event  that  is  a  termination  of 
employment  or  reduction  of  hours  of 
employment,  and  in  paragraph  (e)  of 
this  Q&A-4  in  the  case  of  a  qualifying 
event  that  is  the  bankruptcy  of  the 
employer.  See  Q&A-8  of  §  54.4980B-2 
for  limitations  that  apply  to  certain 
health  flexible  spending  arrangements. 
See  also  Q&A-6  of  this  section  in  the 
case  of  multiple  qualifying  events. 
Nothing  in  §§  54.4980B-1  through 
54.4980B-10  prohibits  a  group  health 
plan  from  providing  coverage  that 
continues  beyond  the  end  of  the 
maximum  coverage  period. 
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(b)(1)  The  end  of  the  maximum 
coverage  period  is  measured  from  the 
date  of  the  qualifying  event  even  if  the 
qualifying  event  does  not  result  in  a  loss 
of  coverage  under  the  plan  until  a  later 
date.  If,  however,  coverage  under  the 
plan  is  lost  at  a  later  date  and  the  plan 
provides  for  the  extension  of  the 
required  periods,  then  the  maximum 
coverage  period  is  measured  bom  the 
date  when  coverage  is  lost.  A  plan 
provides  for  the  extension  of  the 
reauired  periods  if  it  provides  both — 

(i)  That  the  30-day  notice  period 
(during  which  the  employer  is  required 
to  notify  the  plan  administrator  of  the 
occurrence  of  certain  qualifying  events 
such  as  the  death  of  the  covered 
employee  or  the  termination  of 
employment  or  reduction  of  hours  of 
employment  of  the  covered  employee) 
begins  on  the  date  of  the  loss  of 
coverage  rather  than  on  the  date  of  the 
qualifying  event;  and 

(ii)  That  the  end  of  the  maximum 
coverage  period  is  measiued  from  the 
date  of  the  loss  of  coverage  rather  than 
from  the  date  of  the  qualifying  event. 

(2)  In  the  case  of  a  plan  that  provides 
for  the  extension  of  the  required 
periods,  whenever  the  rules  of 
§§  54.4980B-1  through  54.4980B-10 
refer  to  the  measiu«ment  of  a  period 
from  the  date  of  the  qualifying  event, 
those  rules  apply  in  such  a  case  by 
measuring  the  period  instead  from  the 
date  of  the  loss  of  coverage. 

(c)  In  the  case  of  a  qualifying  event 
that  is  a  termination  of  employment  or 
reduction  of  hours  of  employment,  the 
maximum  coverage  period  ends  18 
months  after  the  qu^ifying  event  if 
there  is  no  disability  extension,  and  29 
months  after  the  qualifying  event  if 
there  is  a  disability  extension.  See 
Q&A-5  of  this  section  for  rules  to 
determine  if  there  is  a  disability 
extension.  If  there  is  a  disability 
extension  and  the  disabled  qualified 
beneficiary  is  later  determined  to  no 
longer  be  disabled,  then  a  plan  may 
terminate  the  COBRA  continuation 
coverage  of  an  affected  qualified 
beneficiary  before  the  end  of  the 
disability  extension;  see  paragraph  (a)(6) 
in  Q&A-l  of  this  section. 

(d)(1)  If  a  covered  employee  becomes 
entided  to  Medicare  benefits  imder  Tide 
XVm  of  the  Social  Security  Act  (42 
U.S.C.  1 395-1 395ggg)  before 
experiencing  a  qualifying  event  that  is  a 
termination  of  employment  or  reduction 
of  hours  of  employment,  the  maximum 
coverage  period  for  qualified 
beneficiaries  other  than  the  covered 
employee  ends  on  the  later  of — 

(i)  36  months  after  the  date  the 
covered  employee  became  entiUed  to 
Medicare  benefits;  or 


(ii)  18  months  (or  29  months,  if  there 
is  a  disability  extension)  after  the  date 
of  the  covered  employee's  termination 
of  employment  or  reduction  of  hours  of 
employment. 

(2)  See  paragraph  (b)  of  Q&A-3  of  this 
section  regarding  the  determination  of 
when  a  covered  employee  becomes 
entiUed  to  Medicare  benefits. 

(e)  In  the  case  of  a  qualifying  event 
that  is  the  bankruptcy  of  the  employer, 
the  maximum  coverage  period  for  a 
qualified  beneficiary  who  is  the  retired 
covered  employee  ends  on  the  date  of 
the  retired  covered  employee's  death. 
The  maximum  coverage  period  for  a 
qualified  beneficiary  who  is  the  spouse, 
surviving  spouse,  or  dependent  child  of 
the  retired  covered  employee  ends  on 
the  earlier  of — 

(1)  The  date  of  the  qualified 
beneficiary's  death;  or 

(2)  The  date  that  is  36  months  after 
the  death  of  the  retired  covered 
employee. 
***** 

A-5:*   *   * 

(c)  *  *  *  For  this  purpose,  the  period 
of  the  first  60  days  of  COBRA 
continuation  coverage  is  measured  from 
the  date  of  the  qualifying  event 
described  in  paragraph  (b)  of  this  Q&A- 
5  (except  that  if  a  loss  of  coverage  would 
occur  at  a  later  date  in  the  absence  of 
an  election  for  COBRA  continuation 
coverage  and  if  the  plan  provides  for  the 
extension  of  the  required  periods  (as 
described  in  paragraph  (b)  of  Q&A-4  of 
this  section)  then  the  period  of  the  first 
60  days  of  COBRA  continuation 
coverage  is  measiu^d  from  the  date  on 
which  the  coverage  would  be  lost). 


A-6:  *  *  * 

(b)  The  requirements  of  this  paragraph 
(b)  are  satisfied  if  a  qualifying  event  that 
gives  rise  to  an  18-month  maximiun 
coverage  period  (or  a  29-month 
maximum  coverage  period  in  the  case  of 
a  disability  extension)  is  followed, 
within  that  18-month  period  (or  within 
that  29-month  period,  in  the  case  of  a 
disability  extension),  by  a  second 
qualifjring  event  (for  example,  a  death  or 
a  divorce)  that  gives  rise  to  a  36-month 
maximum  coverage  period.  (Thus,  a 
termination  of  employment  following  a 
qualifying  event  that  is  a  reduction  of 
hours  of  employment  cannot  be  a 
second  qualifying  event  that  expands 
the  maximum  coverage  period;  the 
bankruptcy  of  an  employer  also  cannot 
be  a  second  qualifying  event  that 
expands  the  maximum  coverage  period.) 
In  such  a  case,  the  original  18-month 
period  (or  29-month  period,  in  the  case 
of  a  disabilify  extension)  is  expanded  to 


36  months,  but  only  for  those 
individuals  who  were  qualified 
beneficiaries  under  the  group  health 
plan  in  connection  with  the  first 
qualifying  event  and  who  are  still 
qualified  beneficiaries  at  the  time  of  the 
second  qualifying  event.  No  qualifying 
-  event  (other  than  a  qualifying  event  that 
is  the  bankruptcy  of  the  employer)  can 
give  rise  to  a  maximum  coverage  period 
that  ends  more  than  36  months  after  the 
date  of  the  first  qualifying  event  (or 
more  than  36  months  after  the  date  of 
the  loss  of  coverage,  in  the  case  of  a  plan 
that  provides  for  the  extension  of  the 
required  periods;  see  paragraph  (b)  in 
Q&A-4  of  this  section).  For  exeimple,  if 
an  employee  covered  by  a  group  health 
plan  that  is  subject  to  COBRA 
terminates  employment  (for  reasons 
other  than  gross  misconduct)  on 
December  31,  2000,  the  termination  is  a 
qualifying  event  giving  rise  to  a 
maximum  coverage  period  that  extends 
for  18  months  to  ]uae  30,  2002.  If  the 
employee  dies  after  the  employee  and 
the  employee's  spouse  and  dependent 
children  have  elected  COBRA 
continuation  coverage  and  on  or  before 
June  30,  2002,  the  spouse  and 
dependent  children  (except  anyone 
among  them  whose  COBRA 
continuation  coverage  had  already 
ended  for  some  other  reason)  will  be 
able  to  receive  COBRA  continuation 
coverage  through  December  31,  2003. 
See  Q&A-8(b)  of  §  54.4980B-2  for  a 
special  rule  that  applies  to  certain 
health  flexible  spending  arrangements. 
***** 

Par.  10.  Section  54.4980B-8  is 
amended  by: 

-1.  Revising  paragraph  (c)  in  A-1. 

2.  Adding  a  new  sentence  at  the  end 
of  paragraph  (d)  and  paragraphs  (d)(1) 
and  (2)  in  A-5. 

The  revision  and  addition  read  as 
follows: 

§54.4980B-8    Paying  for  COBRA 
continuation  covaraga. 

***** 

A-1:*   •   * 

***** 

(c)  A  group  health  plan  does  not  fail 
to  comply  with  section  9802(b)  (which 
generally  prohibits  an  individual  from 
being  charged,  on  the  basis  of  health 
status,  a  higher  premium  than  that 
charged  for  similarly  situated 
individuals  enrolled  in  the  plan)  with 
respect  to  a  qualified  beneficiary 
entitled  to  the  disability  extension 
merely  because  the  plan  requires 
payment  of  an  amount  permitted  under 
paragraph  (b)  of  this  Q&A-l. 


A-5: 


K 
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(d)  *  *  *  An  amount  is  not 
significandy  less  than  the  amount  the 
plan  requires  to  be  paid  for  a  period  of 
coverage  if  and  only  if  the  shortfall  is  no 
greater  than  the  lesser  of  the  following 
two  amounts: 

(1)  Fifty  dollars  (or  such  other  amount 
as  the  Commissioner  may  provide  in  a 
revenue  ruling,  notice,  or  other 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §601.601  (d)(2)(ii) 
of  this  chapter));  or 

(2)  10  percent  of  the  amount  the  plan 
requires  to  be  paid. 
***** 

Par.  11.  Sections  54.4980B-9  and 
54.4980B-10  are  added  to  read  as 
follows: 

f54.4980B-9    Business  reorganizations 
and  empioyer  withdrawals  from 
multienipk>yer  plans. 

The  following  questions-and-answers 
address  who  has  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  affected  qualified  beneficiaries  in  the 
context  of  business  reorganizations  and 
employer  withdrawals  from 
multiemployer  plans: 

Q-1:  For  purposes  of  this  section, 
what  are  a  business  reorganization,  a 
stock  sale,  and  an  asset  sale? 

A-1:  For  purposes  of  this  section: 

(a)  A  business  reorganization  is  a 
stock  sale  or  an  asset  sale. 

(b)  A  stock  sale  is  a  transfer  of  stock 
in  a  corporation  that  causes  the 
corporation  to  become  a  different 
employer  or  a  member  of  a  different 
employer.  (See  Q&A-2  of  §  54.4980B-2, 
which  defines  employer  to  include  all 
members  of  a  controlled  group  of 
corporations.)  Thus,  for  example,  a  sale 
or  distribution  of  stock  in  a  corporation 
that  causes  the  corporation  to  cease  to 
be  a  member  of  one  controlled  group  of 
corporations,  whether  or  not  it  becomes 
a  member  of  another  controlled  group  of 
corporations,  is  a  stock  sale. 

(c)  An  asset  sale  is  a  transfer  of 
substantial  assets,  such  as  a  plant  or 
division  or  substantially  all  the  assets  of 
a  trade  or  business. 

(d)  The  rules  of  §  1.414(b)-l  of  this 
chapter  apply  in  determining  what 
constitutes  a  controlled  group  of 
corporations,  and  the  rules  of 

§§  1.414(c)-l  through  1.414(c)-5  of  diis 
chapter  apply  in  determining  what 
constitutes  a  group  of  trades  or 
businesses  under  common  control. 

Q-2:  In  the  case  of  a  stock  sale,  what 
are  the  selling  group,  the  acquired 
organization,  and  the  bujdng  group? 
A-2:  In  the  case  of  a  stock  sale — 
(a)  The  selling  group  is  the  controlled 
group  of  corporations,  or  the  group  of 
trades  or  businesses  under  common 


control,  of  which  a  corporation  ceases  to 
be  a  member  as  a  result  of  the  stock  sale; 

(b)  The  acquired  organization  is  the 
corporation  that  ceases  to  be  a  member 
of  the  selling  group  as  a  result  of  the 
stock  sale;  and 

(c)  The  buying  group  is  the  controlled 
group  of  corporations,  or  the  group  of 
trades  or  businesses  under  common 
control,  of  which  the  acquired 
organization  becomes  a  member  as  a 
result  of  the  stock  sale.  If  the  acquired 
organization  does  not  become  a  member 
of  such  a  group,  the  buying  group  is  the 
acquired  organization. 

Q-3:  In  the  case  of  an  asset  sale,  what 
are  the  selling  group  and  the  buying 
group? 

A-3:  In  the  case  of  an  asset  sale — 

(a)  The  selling  group  is  the  controlled 
group  of  corporations  or  the  group  of 
trades  or  businesses  under  conunon 
control  that  includes  the  corporation  or 
other  trade  or  business  that  is  selling  the 
assets;  and 

(b)  The  buying  group  is  the  controlled 
group  of  corporations  or  the  group  of 
trades  or  businesses  under  common 
control  that  includes  the  corporation  or 
other  trade  or  business  that  is  buying 
the  assets. 

Q-4:  Who  is  an  M&A  qualified 
beneficiary? 

A-4:  (a)  Asset  sales:  In  the  case  of  an 
asset  sale,  an  individual  is  an  M&A 
qualified  beneficiary  if  the  individual  is 
a  qualified  beneficiary  whose  qualifying 
event  occiured  prior  to  or  in  connection 
with  the  sale  and  who  is,  or  whose 
qualifying  event  occurred  in  connection 
with,  a  covered  employee  whose  last 
employment  prior  to  the  qualifying 
event  was  associated  with  the  assets 
being  sold. 

(b)  Stock  sales:  In  the  case  of  a  stock 
sale,  an  individual  is  an  M&A  qualified 
beneficiary  if  the  individual  is  a 
qualified  beneficiary  whose  qualifying 
event  occiured  prior  to  or  in  connection 
with  the  sale  and  who  is,  or  whose 
qualifying  event  occurred  in  connection 
with,  a  covered  employee  whose  last 
employment  prior  to  the  qualifying 
event  was  with  the  acquired 
organization. 

(c)  In  the  case  of  a  qualified 
beneficiary  who  has  experienced  more 
than  one  qualifying  event  with  respect 
to  her  or  his  current  right  to  COBRA 
continuation  coverage,  the  qualifying 
event  referred  to  in  paragraphs  (a)  and 
(b)  of  this  Q&A-4  is  the  first  qualifying 
event. 

Q-5:  In  the  case  of  a  stock  sale,  is  the 
sale  a  qualifying  event  with  respect  to 
a  covered  employee  who  is  employed  by 
the  acquired  organization  before  the  sale 
and  who  continues  to  be  employed  by 
the  acquired  organization  after  the  sale. 


or  with  respect  to  the  spouse  or 
dependent  children  of  such  a  covered 
employee? 

A-5:  No.  A  covered  employee  who 
continues  to  be  employed  by  the 
acqufred  organization  after  the  sale  does 
not  experience  a  termination  of 
employment  as  a  result  of  the  sale. 
Accordingly,  the  sale  is  not  a  qualifying 
event  with  respect  to  the  covered 
employee,  or  with  respect  to  the  covered 
employee's  spouse  or  dependent 
children,  regardless  of  whether  they  are 
provided  with  group  health  coverage 
after  the  sale,  and  neither  the  covered 
employee,  nor  the  covered  employee's 
spouse  or  dependent  children,  become 
qualified  beneficiaries  as  a  result  of  the 
sale. 

Q-6:  In  the  case  of  an  asset  sale,  is  the 
sale  a  qualifying  event  with  respect  to 
a  covered  employee  whose  employment 
inunediately  before  the  sale  was 
associated  with  the  piuchased  assets,  or 
with  respect  to  the  spouse  or  dependent 
children  of  such  a  covered  employee 
who  are  covered  under  a  group  health 
plan  of  the  selling  group  immediately 
before  the  sale? 

A-6:  (a)  Yes,  unless — 

(1)  The  buying  group  is  a  successor 
employer  under  paragraph  (c)  of  Q&A- 
8  of  this  section  or  Q&A-2  of 

§  54.4980B-2.  and  the  covered 
employee  is  employed  by  the  buying 
group  immediately  after  the  sale;  or 

(2)  The  covered  employee  (or  the 
spouse  or  any  dependent  child  of  the 
covered  employee)  does  not  lose 
coverage  (within  the  meaning  of 
paragraph  (c)  in  Q&A-l  of  §  54.4980B- 
4)  under  a  group  health  plan  of  the 
selling  group  after  the  sale. 

(b)  Unless  the  conditions  in  paragraph 
(a)(1)  or  (2)  of  this  Q&A-6  are  satisfied, 
such  a  covered  employee  experiences  a 
termination  of  employment  with  the 
selling  group  as  a  result  of  the  asset  sale, 
regardless  of  whether  the  covered 
employee  is  employed  by  the  buying 
group  or  whether  the  covered 
employee's  employment  is  associated 
with  the  purchased  assets  after  the  sale. 
Accordingly,  the  covered  employee,  and 
the  spouse  and  dependent  children  of 
the  covered  employee  who  lose 
coverage  under  a  plan  of  the  selling 
group  in  connection  with  the  sale,  are 
M&A  qualified  beneficiaries  in 
connection  with  the  sale. 

Q-7:  In  a  business  reorganization,  are 
the  buying  group  and  the  selling  group 
permitted  to  allocate  by  contract  the 
responsibility  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries? 

A-7:  Yes.  Nothing  in  this  section 
prohibits  a  selling  group  and  a  buying 
group  from  allocating  to  one  or  the  other 
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of  the  parties  in  a  purchase  agreement 
the  responsibility  to  provide  the 
coverage  required  under  §§  54.4980B-1 
through  54.4980B-10.  However,  if  and 
to  the  extent  that  the  party  assigned  this 
responsibility  under  the  terms  of  the 
contract  fails  to  perform,  the  party  who 
has  the  obligation  imder  Q&A-8  of  this 
section  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  continues  to  have  that 
obligation. 

Q-a:  Which  group  health  plan  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  in  a  business 
reorganization? 

A-8:  (a)  In  the  case  of  a  business 
reorganization  (whether  a  stock  sale  or 
an  asset  sale),  so  long  as  the  selling 
group  maintains  a  group  health  plan 
after  the  sale,  a  group  health  plan 
maintained  by  the  selling  group  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  with  respect  to  that  sale. 
This  Q&A-8  prescribes  rules  for  cases  in 
which  the  selling  group  ceases  to 
provide  any  group  health  plan  to  any 
employee  in  connection  with  the  sale. 
Paragraph  (b)  of  this  Q&A-8  contains 
these  rules  for  stock  sales,  and 
paragraph  (c)  of  this  Q&A-8  contains 
these  rules  for  asset  sales.  Neither  a 
stock  sale  nor  an  asset  sale  has  any 
effect  on  the  COBRA  continuation 
coverage  requirements  applicable  to  any 
group  health  plan  for  any  period  before 
the  sale. 

(b)(1)  In  the  case  of  a  stock  sale,  if  the 
selling  group  ceases  to  provide  any 
group  health  plan  to  any  employee  in 
connection  with  the  sale,  a  group  health 
plan  maintained  by  the  buying  group 
has  the  obligation  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries  with  respect  to 
that  stock  sale.  A  group  health  plan  of 
the  buying  group  has  this  obligation 
beginning  on  the  later  of  the  following 
two  dates  and  continuing  as  long  as  the 
buying  group  continues  to  maintain  a 
group  health  plan  (but  subject  to  the 
rules  in  §  54.4980B-7,  relating  to  the 
duration  of  COBRA  continuation 
coverage) — 

(i)  The  date  the  selling  group  ceases 
to  provide  any  group  health  plan  to  any 
employee;  or 

(li)  The  date  of  the  stock  sale. 

(2)  The  determination  of  whether  the 
selling  group's  cessation  of  providing 
any  group  health  plan  to  any  employee 
is  in  connection  with  the  stock  sale  is 
based  on  all  of  the  relevant  facts  and 
circumstances.  A  group  health  plan  of 
the  buying  group  does  not,  as  a  result 
of  the  stock  sale,  have  an  obligation  to 
make  COBRA  continuation  coverage 


available  to  those  qualified  beneficiaries 
of  the  selling  group  who  are  not  M&A 
qualified  beneficiaries  with  respect  to 
that  sale. 

(c)(1)  In  the  case  of  an  asset  sale,  if  the 
selling  group  ceases  to  provide  any 
group  health  plan  to  any  employee  in 
connection  with  the  sale  and  if  the 
buying  group  continues  the  business 
operations  associated  with  the  assets 
purchased  from  the  selling  group 
without  interruption  or  substantial 
change,  then  the  buying  group  is  a 
successor  employer  to  the  selling  group 
in  connection  with  that  asset  sale.  A 
buying  group  does  not  fail  to  be  a 
successor  employer  in  connection  with 
an  asset  sale  merely  because  the  asset 
sale  takes  place  in  connection  with  a 
proceeding  in  bankruptcy  under  Tide  11 
of  the  United  States  Code.  If  the  buying 
group  is  a  successor  employer,  a  group 
health  plan  maintained  by  the  buying 
group  has  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  M&A  qualified  beneficiaries  with 
respect  to  that  asset  sale.  A  group  health 
plan  of  the  buying  group  has  this 
obligation  beginning  on  the  later  of  the 
following  two  dates  and  continuing  as 
long  as  the  buying  group  continues  to 
maintain  a  group  health  plan  (but 
subject  to  the  rules  in  §  54.4980B-7, 
relating  to  the  duration  of  COBRA 
continuation  coverage) — 

(i)  The  date  the  selling  group  ceases 
to  provide  any  group  health  plan  to  any 
employee;  or 

(ii)  The  date  of  the  asset  sale. 

(2)  The  determination  of  whether  the 
selling  group's  cessation  of  providing 
any  group  health  plan  to  any  employee 
is  in  connection  with  the  asset  sale  is 
based  on  all  of  the  relevant  facts  and 
circumstances.  A  group  health  plan  of 
the  buying  group  does  not.  as  a  result 
of  the  asset  sale,  have  an  obligation  to 
make  COBRA  continuation  coverage 
available  to  those  qualified  beneficiaries 
of  the  selling  group  who  are  not  M&A 
qualified  beneficiaries  with  respect  to 
that  sale. 

(d)  The  rules  of  Q&A-l  through  Q&A- 
7  of  this  section  and  this  Q&A-8  are 
illustrated  by  the  following  examples;  in 
each  example,  each  group  health  plan  is 
subject  to  COBRA: 

Stock  Sale  Examples 

Example  1.  (i)  Selling  Croup  S  consists  of 
three  corporations.  A,  B.  and  C  Buying 
Group  P  consists  of  two  corporations,  D  and 
E.  P  enters  into  a  contract  to  purchase  all  the 
stock  of  C  from  S  effective  July  1,  2002. 
Before  the  sale  of  C,  S  maintains  a  single 
group  health  plan  for  the  employees  of  A,  B, 
and  C  (and  their  families).  P  maintains  a 
single  group  health  plan  for  the  employees  of 
D  and  E  (and  their  families).  Effective  July  1 , 
2002.  the  employees  of  C  (and  their  families) 


become  covered  under  Ps  plan.  On  June  30^ 
2002,  there  are  48  qualified  beneficiaries 
receiving  COBRA  continuation  coverage 
under  5's  plan,  15  of  whom  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  of  C.  (The  other  33  qualified 
beneficiaries  had  qualifying  events  in 
connection  with  a  covered  employee  whose 
last  employment  before  the  qualifying  event 
was  with  either  Aoi  B.) 

(ii)  Under  these  facts.  5's  plan  continues  to 
have  the  obligation  to  make  COBRA 
continuation  coverage  available  to  the  15 
M&A  qualified  beneficiaries  under  Ss  plan 
after  the  sale  of  C  to  P.  The  employees  who 
continue  in  employment  with  C  do  not 
experience  a  qualifying  event  by  virtue  of  Ps 
acquisition  of  C.  If  they  experience  a 
qualifying  event  after  the  sale,  then  the  group 
health  plan  of  P  has  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
them. 

Example  2.  (i)  Selling  Group  S  consists  of 
three  corporations,  A,  B,  and  C.  Each  of  A, 
B,  and  C  maintains  a  group  health  plan  for 
its  employees  (and  their  families).  Buying 
Group  P  consists  of  two  corporations,  D  and 
E.  P  enters  into  a  contract  to  purchase  all  of 
the  stock  of  C  from  S  effective  July  1,  2002. 
As  of  June  30.  2002.  there  are  14  qualified 
beneficiaries  receiving  COBRA  continuation 
coverage  under  Cs  plan.  C  continues  to 
employ  all  of  its  employees  and  continues  to 
maintain  its  group  health  plan  after  being 
acquired  by  P  on  July  1,  2002. 

(ii)  Under  these  facts,  C  is  an  acquired 
organization  and  the  14  qualified 
beneficiaries  under  Cs  plan  are  M&A 
qualified  beneficiaries.  A  group  health  plan 
of  S  (that  is.  either  the  plan  maintained  by 
A  or  the  plan  maintained  by  B]  has  the 
obligation  to  make  COBRA  continuation  , 
coverage  available  to  the  14  M&A  qualified 
beneficiaries.  S  and  P  could  negotiate  to  have 
Cs  plan  continue  to  make  COBRA 
continuation  coverage  available  to  the  14 
M&A  qualified  beneficiaries.  In  such  a  case, 
neither  A's  plan  nor  ^s  plan  would  make 
COBRA  continuation  coverage  available  to 
the  14  M&A  qualified  beneficiaries  unless  Cs 
plan  failed  to  fulfill  its  contractual 
responsibility  to  make  COBRA  continuation 
coverage  available  to  the  M&A  qualified 
beneficiaries.  Cs  employees  (and  their 
spouses  and  dependent  children)  do  not 
experience  a  qualifying  event  in  connection 
with  Fs  acquisition  of  C.  and  consequently 
no  plan  maintained  by  either  P  or  S  has  any 
obligation  to  make  COBRA  continuation 
coverage  available  to  Cs  employees  (or  their 
spouses  or  dependent  children)  in 
connection  with  the  transfer  of  stock  in  C 
from  S  to  P. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  C  ceases  to  employ 
two  employees  on  June  30,  2002,  and  those 
two  employees  never  become  covered  under 
Fs  plan. 

(ii)  Under  these  facts,  the  two  employees 
experience  a  qualifying  event  on  June  30, 
2002  because  their  termination  of 
employment  causes  a  loss  of  group  health 
coverage.  A  group  health  plan  of  S  (that  is, 
either  the  plan  maintained  by  A  or  the  plan 
maintained  by  B]  has  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
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the  two  employees  (and  to  any  spouse  or 
dependent  child  of  the  two  employees  who 
loses  coverage  under  Cs  plan  in  connection 
with  the  termination  of  employment  of  the 
two  employees)  because  they  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  of  C. 

Example  4.  (i)  Selling  Group  S  consists  of 
three  corporations,  A,  B,  and  C.  Buying 
Group  P  consists  of  two  corporations.  D  and 
E.  P  enters  into  a  contract  to  purchase  all  of 
the  stock  of  C  from  S  effective  July  1,  2002. 
Before  the  sale  of  C.  S  maintains  a  single 
group  health  plan  for  the  employees  of  A.  B. 
and  C(and  their  families).  P  maintains  a 
single  group  health  plan  for  the  employees  of 
D  and  E  (and  their  families).  Effective  July  1, 
2002.  the  employees  of  C  (and  their  families) 
become  covered  under  Fs  plan.  On  June  30, 
2002.  there  are  25  qualified  beneficiaries 
receiving  COBRA  continuation  coverage 
under  S's  plan,  20  of  whom  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  of  C.  (The  other  five  qualified 
beneficiaries  had  qualifying  events  in 
connection  with  a  covered  employee  whose 
last  employment  before  the  qualifying  event 
was  with  either  A  or  B.]  S  terminates  its 
group  health  plan  effective  )une  30,  2002  and 
begins  to  liquidate  the  assets  of  A  and  B  and 
to  lay  off  the  employees  of  A  and  B. 

(ii)  Under  these  facts,  S  ceases  to  provide 
a  group  health  plan  to  any  employee  in 
connection  with  the  sale  of  C  to  P.  Thus, 
beginning  July  1,  2002  Fs  plan  has  the 
obligation  to  make  COBRA  continuation 
coverage  avail^le  to  the  20  M&A  qualified 
beneficiaries,  but  Pis  not  obligated  to  make 
COBRA  continuation  coverage  available  to 
the  other  5  qualified  beneficiaries  with 
respect  to  S's  plan  as  of  June  30,  2002  or  to 
any  of  the  employees  of  A  or  B  whose 
employment  is  terminated  by  S  (or  to  any  of 
those  employees'  spouses  or  dependent 
children). 

Asset  Sale  Examples 

Example  5.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  operating  divisions.  S  sells  the 
assets  of  one  of  its  divisions  to  Buying  Group 
P.  Under  the  terms  of  the  group  health  plan 
covering  the  employees  at  the  division  being 
.sold,  their  coverage  will  end  on  the  date  of 
the  sale.  P  hires  all  but  one  of  those 
employees,  gives  them  the  same  positions 
that  they  had  with  S  before  the  sale,  and 
provides  them  with  coverage  under  a  group 
health  plan.  Immediately  before  the  sale, 
there  are  two  qualified  beneficiaries  receiving 
COBRA  continuation  coverage  under  a  group 
health  plan  of  S  whose  qualifying  events 
occurred  in  connection  with  a  covered 
employee  whose  last  employment  prior  to 
the  qualifying  event  was  associated  with  the 
assets  sold  to  P. 

(ii)  These  two  qualified  beneficiaries  are 
M&A  qualified  beneficiaries  with  respect  to 
the  asset  .sale  to  P.  Under  these  facts,  a  group 
health  plan  of  S  retains  the  obligation  to 
make  COBRA  continuation  coverage 
available  to  these  two  M&A  qualified 
beneficiaries.  In  addition,  the  one  employee 
P  does  not  hire  as  well  as  all  of  the 
employees  P  hires  (and  the  spouses  and 
dependent  children  of  these  employees)  who 


were  covered  under  a  group  health  plan  of 
5  on  the  day  before  the  sale  are  M&A 
qualified  beneficiaries  with  respect  to  the 
sale.  A  group  health  plan  of  S  also  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  these  M&A  qualified 
beneficiaries. 

Example  6.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  operating  divisions.  S  sells 
substantially  all  of  the  assets  of  all  of  its 
divisions  to  Buying  Group  P,  and  S  ceases  to 
provide  any  group  health  plan  to  any 
employee  on  the  date  of  the  sale.  P  hires  all 
but  one  of  S's  employees  on  the  date  of  the 
asset  sale  by  S,  gives  those  employees  the 
same  positions  that  they  had  with  S  before 
the  sale,  and  continues  the  business 
operations  of  those  divisions  without 
substantial  change  or  interruption.  P 
provides  these  employees  with  coverage 
under  a  group  health  plan.  Immediately 
before  the  sale,  there  are  10  qualified 
beneficiaries  receiving  COBRA  continuation 
coverage  under  a  group  health  plan  of  S 
whose  qualifying  events  occurred  in 
connection  with  a  covered  employee  whose 
last  employment  prior  to  the  qualifying  event 
was  associated  with  the  assets  sold  to  P. 

(ii)  These  10  qualified  beneficiaries  are 
M&A  qualified  beneficiaries  with  respect  to 
the  asset  sale  to  P.  Under  these  facts.  P  is  a 
successor  employer  described  in  paragraph 
(c)  of  this  Q&A-8.  Thus,  a  group  health  plan 
of  P  has  the  obligation  to  make  COBRA 
continuation  coverage  available  to  these  10 
M&A  qualified  beneficiaries. 

(iii)  The  one  employee  that  P  does  not  hire 
and  the  family  members  of  that  employee  are 
also  M&A  qualified  beneficiaries  with  respect 
to  the  sale.  A  group  health  plan  of  P  also  has 
the  obligation  to  make  COBRA  continuation 
coverage  available  to  these  M&A  qualified 
beneficiaries. 

(iv)  The  employees  who  continue  in 
employment  in  connection  with  the  asset 
sale  (and  their  family  members)  and  who 
were  covered  under  a  group  health  plan  of 
S  on  the  day  before  the  sale  are  not  M&A 
qualified  beneficiaries  because  P  is  a 
successor  employer  to  S  in  connection  with 
the  asset  sale.  Thus,  no  group  health  plan  of 
P  has  any  obligation  to  make  COBRA 
continuation  coverage  available  to  these 
continuing  employees  with  respect  to  the 
qualifying  event  that  resulted  from  their 
losing  coverage  under  S's  plan  in  connection 
with  the  asset  sale. 

Example  7.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  two  operating  divisions.  S  sells  the 
assets  of  one  of  its  divisions  to  Buying  Group 
Pi.  Under  the  terms  of  the  group  health  plan 
covering  the  employees  at  the  division  being 
sold,  their  coverage  will  end  on  the  date  of 
the  sale.  Pi  hires  all  but  one  of  those 
employees,  gives  them  the  same  positions 
that  they  had  with  S  before  the  sale,  and 
provides  them  with  coverage  under  a  group 
health  plan. 

(ii)  Under  these  facts,  a  group  health  plan 
of  S  has  the  obligation  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries  with  respect  to  the 
sale  to  Pi.  (If  an  M&A  qualified  beneficiar\' 
first  became  covered  under  Pi 's  plan  after 


electing  COBRA  continuation  coverage  under 
S's  plan,  then  S's  plan  could  terminate  the 
COBRA  continuation  coverage  once  the  M&A 
qualified  beneficiary-  became  covered  under 
PJ's  plan,  provided  that  the  remaining 
conditions  of  Q&A-2  of  §  54.4980B-7  were 
satisfied.) 

(iii)  Several  months  after  the  sale  to  Pi,  S 
sells  the  assets  of  its  remaining  division  to 
Buying  Group  P2,  and  S  ceases  to  provide 
any  group  health  plan  to  any  employee  on 
the  date  of  that  sale.  Thus,  under  Q&A-l  of 
§  54.4980B-7,  S  ceases  to  have  an  obligation 
to  make  COBRA  continuation  coverage 
available  to  any  qualified  beneficiary  on  the 
date  of  the  sale  to  P2.  Pi  and  P2  are  unrelated 
organizations. 

(iv)  Even  if  it  was  foreseeable  that  S  would 
sell  its  remaining  division  to  an  unrelated 
third  party  after  the  sale  to  Pi.  under  these 
facts  the  cessation  of  S  to  provide  any  group 
health  plan  to  any  employee  on  the  date  of 
the  sale  to  P2  is  not  in  connection  with  the 
asset  sale  to  Pi.  Thus,  even  after  the  date  S 
ceases  to  provide  any  group  health  plan  to 
any  employee,  no  group  health  plan  of  PJ  has 
any  obligation  to  make  COBRA  continuation 
coverage  available  to  M&A  qualified 
beneficiaries  with  respect  to  the  asset  sale  to 
Pi  by  S.  If  P2  is  a  successor  employer  under 
the  rules  of  paragraph  (c)  of  this  Q&A-8  and 
maintains  one  or  more  group  health  plans 
after  the  sale,  then  a  group  health  plan  of  P2 
would  have  an  obligation  to  make  COBRA 
continuation  coverage  available  to  M&A 
qualified  beneficiaries  with  respect  to  the 
asset  sale  to  P2  by  S  (but  in  such  a  case 
employees  of  S  before  the  sale  who 
continued  working  for  P2  after  the  sale 
would  not  be  M&A  qualified  beneficiaries). 
However,  even  in  such  a  case,  no  group 
health  plan  of  P^  would  have  an  obligation 
to  make  C03RA  continuation  coverage 
available  to  M&A  qualified  beneficiaries  with 
respect  to  the  asset  sale  to  PI  by  S.  Thus, 
under  these  facts,  after  S  has  ceased  to 
provide  any  group  health  plan  to  any 
employee,  no  plan  has  an  obligation  to  make 
COBRA  continuation  coverage  available  to 
M&A  qualified  beneficiaries  with  respect  to 
the  asset  sale  to  Pi. 

Example  8.  (i)  Selling  Group  S  provides 
group  health  plan  coverage  to  employees  at 
each  of  its  operating  divisions.  S  sells 
substantially  all  of  the  assets  of  all  of  its 
divisions  to  Buying  Group  P.  P  hires  most  of 
S's  employees  on  the  date  of  the  purcha.se  of 
S's  assets,  retains  those  employees  in  the 
same  positions  that  they  had  with  S  before 
the  purchase,  and  continues  the  business 
operations  of  those  divisions  without 
substantial  change  or  interruption.  P 
provides  these  employees  with  coverage 
under  a  group  health  plan.  S  continues  to 
employ  a  few  employees  for  the  principal 
purpose  of  winding  up  the  affairs  of  S  in 
preparation  for  liquidation.  S  continues  to 
provide  coverage  under  a  group  health  plan 
to  these  few  remaining  employees  for  several 
weeks  after  the  date  of  the  sale  and  then 
ceases  to  provide  any  group  health  plan  to 
any  employee. 

(ii)  Under  these  facts,  the  cessation  by  S  to 
provide  any  group  health  plan  to  any 
employee  is  in  connection  with  the  asset  sale 
to  P.  Because  of  this,  and  because  P 
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continued  the  business  operations  associated 
with  those  assets  without  substantial  change 
or  interruption,  P  is  a  successor  employer  to 
S  with  resjiect  to  the  asset  sale.  Thus,  a  group 
health  plan  of  P  has  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
M&A  qualified  beneficiaries  with  respect  to 
the  sale  beginning  on  the  date  that  S  ceases 
to  provide  any  group  health  plan  to  any 
employee.  (A  group  health  plan  of  S  retains 
this  obligation  for  the  several  weeks  after  the 
date  of  the  sale  until  5  ceases  to  provide  any 
group  health  plan  to  any  employee.) 

Q-9:  Can  the  cessation  of 
contributions  by  an  employer  to  a 
multiemployer  group  health  plan  be  a 
qualifying  event? 

A-9:  The  cessation  of  contributions 
by  an  employer  to  a  multiemployer 
group  health  plan  is  not  itself  a 
qualifying  event,  even  though  the 
cessation  of  contributions  may  cause 
current  employees  (and  their  spouses 
and  dependent  children)  to  lose 
coverage  imder  the  multiemployer  plan. 
An  event  coinciding  with  the 
employer's  cessation  of  contributions 
(such  as  a  reduction  of  hours  of 
employment  in  the  case  of  striking 
employees)  will  constitute  a  qualifying 
event  if  it  otherwise  satisfies  the 
requirements  of  Q&A-l  of  §  54.4980B- 
4. 

Q-10:  If  an  employer  stops 
contributing  to  a  multiemployer  group 
health  plan,  does  the  multiemployer 
plan  have  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  a  qualified  beneficiary  who  was 
receiving  coverage  under  the 
multiemployer  plan  on  the  day  before 
the  cessation  of  contributions  and  who 
is,  or  whose  qualifying  event  occurred 
in  connection  with,  a  covered  employee 
whose  last  employment  prior  to  the 
qualifying  event  was  with  the  employer 
that  has  stopped  contributing  to  the 
multiemployer  plan? 

A-10:  (a)  In  general,  yes.  (See  Q&A- 
3  of  §  54.4980B-2  for  a  definition  of 
multiemployer  plan.)  If,  however,  the 
employer  that  stops  contributing  to  the 
multiemployer  plan  makes  group  health 
plan  coverage  available  to  (or  starts 
contributing  to  another  multiemployer 
plan  that  is  a  group  health  plan  with 
respect  to)  a  class  of  the  employer's 
employees  formerly  covered  imder  the 
multiemployer  plan,  the  plan 
maintained  by  the  employer  (or  the 
other  multiemployer  plan),  from  that 
date  forward,  has  the  obligation  to  make 
COBRA  continuation  coverage  available 
to  any  qualified  beneficiary  who  was 
receiving  coverage  under  the 
multiemployer  plan  on  the  day  before 
the  cessation  of  contributions  and  who 
is,  or  whose  qualifying  event  occurred 
in  connection  with,  a  covered  employee 


whose  last  employment  prior  to  the 
qualifying  event  was  with  the  employer, 
(b)  'The  rules  of  Q&A-9  of  this  section 
and  this  Q&A-IO  are  illustrated  by  the 
following  examples;  in  each  example, 
each  group  health  plan  is  subject  to 
COBRA: 

Example  1.  (i)  Employer  Z  employs  a  class 
of  employees  covered  by  a  collective 
bargaining  agreement  and  participating  in 
multiemployer  group  health  plan  M.  As 
required  by  the  collective  bargaining 
agreement,  Z  has  been  making  contributions 
to  M.  Z  experiences  financial  difficulties  and 
stops  making  contributions  to  M  but 
continues  to  employ  all  of  the  employees 
covered  by  the  collective  bargaining 
agreement.  Z's  cessation  of  contributions  to 
M  causes  those  employees  (and  their  spouses 
and  dependent  children)  to  lose  coverage 
under  M.  Z  does  not  make  group  health  plan 
coverage  available  to  any  of  the  employees 
covered  by  the  collective  bargaining 
agreement. 

(ii)  After  Z  stops  contributing  to  M,  M 
continues  to  have  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
any  qualified  beneficiary  who  experienced  a 
qualifying  event  that  preceded  or  coincided 
with  the  cessation  of  contributions  to  Af  and 
whose  coverage  under  M  on  the  day  before 
the  qualifying  event  was  due  to  an 
employment  affiliation  with  Z.  The  loss  of 
coverage  under  M  for  those  employees  of  Z 
who  continue  in  employment  (and  the  loss 
of  coverage  for  their  spouses  and  dependent 
children)  does  not  constitute  a  qualifying 
event. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1  except  that  B,  one  of  the 
employees  covered  under  M  before  Z  stops 
contributing  to  M,  is  transferred  into 
management.  Z  maintains  a  group  health 
plan  for  managers  and  B  becomes  eligible  for 
coverage  under  the  plan  on  the  day  of  B's 
transfer. 

(ii)  Under  these  facts,  Z  does  not  make 
group  health  plan  coverage  available  to  a 
class  of  employees  formerly  covered  under  M 
after  B  becomes  eligible  under  Z's  group 
health  plan  for  managers.  Accordingly,  M 
continues  to  have  the  obligation  to  make 
COBRA  continuation  coverage  available  to 
any  qualifted  beneftciary  who  ex{)erienced  a 
qualifying  event  that  preceded  or  coincided 
with  the  cessation  of  contributions  to  M  and 
whose  coverage  under  M  on  the  day  l>efore 
the  qualifying  event  was  due  to  an 
employment  affiliation  with  Z. 

Example  3.  (i)  Employer  Y  employs  two 
classes  of  employees  skilled  and  unskilled 
laborers  covered  by  a  collective  bargaining 
agreement  and  participating  in 
multiemployer  group  health  plan  M.  As 
required  by  the  collective  bargaining 
agreement,  Y  has  been  making  contributions 
to  Af.  Y  stops  making  contributions  to  M  but 
continues  to  employ  all  the  employees 
covered  by  the  collective  bargaining 
agreement.  Ks  cessation  of  contributions  to 
M  causes  those  employees  (and  their  spouses 
and  dependent  children)  to  lose  coverage 
under  M.  y  makes  group  health  plan 
coverage  available  to  the  skilled  laborers 
immediately  after  their  coverage  ceases  under 


M,  but  Y  does  not  make  group  health  plan 
coverage  available  to  any  of  the  unskilled 
lalmrers. 

(ii)  Under  these  facts,  because  V  makes 
group  health  plan  coverage  available  to  a 
class  of  employees  previously  covered  under 
Af  immediately  after  both  classes  of 
employees  lose  coverage  under  Af,  V  alone 
has  the  obligation  to  make  COBRA 
continuation  coverage  available  to  any 
qualified  beneficiary  who  experienced  a 
qualifying  event  that  preceded  or  coincided 
with  the  cessation  of  contributions  to  Af  and 
whose  coverage  under  Af  on  the  day  before 
the  qualifying  event  was  due  to  an 
employment  affiliation  with  Y,  regardless  of 
whether  the  emplojrment  affiliation  was  as  a 
skilled  or  unskilled  laborer.  However,  the 
loss  of  coverage  under  Af  for  those  employees 
of  Y  who  continue  in  employment  (and  the 
loss  of  coverage  for  their  spouses  and 
dependent  children)  does  not  constitufe  a 
qualifying  event. 

Example  4.  (i)  Employer  X  employs  a  class 
of  employees  covered  by  a  collective 
bargaining  agreement  and  participating  in 
multiemployer  group  health  plan  Af.  As 
required  by  the  collective  bargaining 
agreement,  X  has  been  making  contributions 
to  Af.  Xexperiences  financial  difficulties  and 
is  forced  into  bankruptcy  by  its  creditors.  X 
continues  to  employ  all  of  the  employees 
covered  by  the  collective  bargaining 
agreement.  X  also  continues  to  make 
contributions  to  Af  until  the  current 
collective  bargaining  agreement  expires,  on 
June  30,  2001,  and  then  X  stops  making 
contributions  to  Af.  X's  employees  (and  their 
spouses  and  dependent  children)  lose 
coverage  under  Af  effective  July  1,  2001.  X 
does  not  enter  into  another  collective 
bargaining  agreement  covering  the  class  of 
employees  covered  by  the  expired  collective 
bargaining  agreement.  Effective  September  1, 
2001,  X  establishes  a  group  health  plan 
covering  the  class  of  employees  formerly 
covered  by  the  collective  bargaining 
agreement.  The  group  health  plan  also  covers 
their  spouses  and  dependent  children. 

(ii)  IJnder  these  facts,  Af  has  the  obligation 
to  make  COBRA  continuation  coverage 
available  from  July  1,  2001  until  August  31, 
2001,  and  the  group  health  plan  established 
by  X  has  the  obligation  to  make  COBRA 
continuation  coverage  available  from 
September  1,  2001  until  the  obligation  ends 
(see  Q&A-l  of  §  54.4980B-7)  to  any  qualified 
beneficiary  who  experienced  a  qualifying 
event  that  preceded  or  coincided  with  the 
cessation  of  contributions  to  Af  and  whose 
coverage  under  Af  on  the  day  before  the 
qualifying  event  was  due  to  an  employment' 
affiliation  with  X.  The  loss  of  coverage  under 
Af  for  those  employees  of  X  who  continue  in 
employment  (and  the  loss  of  coverage  for 
their  spouses  and  dependent  children)  does 
not  constitute  a  qualifying  event. 

Example  5.  (i)  Employer  W  employs  a  class 
of  employees  covered  by  a  collective 
bargaining  agreement  and  participating  in 
multiemployer  group  health  plan  Af.  As 
required  by  the  collective  bargaining 
agreement,  Whas  been  making  contributions 
to  Af.  The  employees  covered  by  the 
collective  bargaining  agreement  vote  to 
decertify  their  current  employee 
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representative  effective  January'  1,  2002  and 
vote  to  certify  a  new  employee  representative 
effective  the  same  date.  As  a  consequence,  on 
January  1,  2002  they  cease  to  be  cbvered 
under  Af  and  commence  to  be  covered  under 
muhiemployer  group  health  plan  N. 

(ii)  Effective  January  1,  2002,  N  has  the 
obligation  to  make  COBRA  continuation 
coverage  available  to  any  qualified 
beneficiary  who  experienced  a  qualifying 
event  that  preceded  or  coincided  with  the 
cessation  of  contributions  to  Af  and  whose 
coverage  under  Af  on  the  day  before  the 
qualifying  event  was  due  to  em  employment 
affiliation  with  W.  The  loss  of  coverage  under 
M  for  those  employees  of  W  who  continue  in 
employment  (and  the  loss  of  coverage  for 
their  spouses  and  dependent  children)  does 
not  constitute  a  qualifying  event. 

§54.49808-10    Interaction  of  FMLA  and 
CCBRA. 

The  following  questions-and-answers 
address  how  the  taking  of  leave  under 
the  Family  and  Medical  Leave  Act  of 
1993  (FMLA)  (29  U.S.C.  2601-2619) 
affects  the  COBRA  continuation 
coverage  reouirements: 

Q-1:  In  wnat  circumstances  does  a 
qualifying  event  occur  if  an  employee 
does  not  return  from  leave  taken  under 
FMLA? 

A-1:  (a)  The  taking  of  leave  under 
FMLA  does  not  constitute  a  qualifying 
event.  A  qualifying  event  under  QScA- 
1  of  §54.49808— 4  occurs,  however,  if — 

(1)  An  employee  (or  the  spouse  or  a 
dependent  child  of  the  employee)  is 
covered  on  the  day  before  the  first  day 
of  FMLA  leave  (or  becomes  covered 
during  the  FMLA  leave)  under  a  group 
health  plan  of  the  employee's  employer; 

(2)  Tne  employee  does  not  return  to 
employment  with  the  employer  at  the 
end  of  the  FMLA  leave;  and 

(3)  The  employee  (or  the  spouse  or  a 
dependent  child  of  the  employee) 
would,  in  the  absence  of  COBRA 
continuation  coverage,  lose  coverage 
under  the  group  health  plan  before  the 
end  of  the  maximimi  coverage  period. 

(b)  However,  the  satisfaction  of  the 
three  conditions  in  paragraph  (a)  of  this 
Q&A-l  does  not  constitute  a  qualifying 
event  if  the  employer  eliminates,  on  or 
before  the  last  day  of  the  employee's 
FMLA  leave,  coverage  under  a  group 
health  plan  for  the  class  of  employees 
(while  continuing  to  employ  that  class 
of  employees)  to  which  the  employee 
would  have  belonged  if  the  employee 
had  not  taken  FMLA  leave. 

Q-2:  If  a  qualifying  event  described  in 
Q&A-l  of  this  section  occurs,  when 
does  it  occur,  and  how  is  the  maximum 
coverage  period  measured? 

A-2:  A  qualifying  event  described  in 
Q&A-l  of  this  section  occurs  on  the  last 
day  of  FMLA  leave.  (The  determination 
of  when  FMLA  leave  ends  is  not  made 
imder  the  rules  of  this  section.  See  the 


FMLA  regulations,  29  CFR  Part  825 
(§§825.100-825.800).)  The  maximum 
coverage  period  (see  Q&A-4  of 
§  54.4980B->7)  is  measured  from  the  date 
of  the  qualifying  event  (that  is,  the  last 
day  of  FMLA  leave).  If,  however, 
coverage  under  the  group  health  plan  is 
lost  at  a  later  date  and  the  plan  provides 
for  the  extension  of  the  required  periods 
(see  paragraph  (b)  of  Q&A-4  of 
§  54.4980B-7),  then  the  maximum 
coverage  period  is  measured  from  the 
date  when  coverage  is  lost.  The  rules  of 
this  Q&A-2  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Employee  B  is  covered 
under  the  group  health  plan  of  Employer  X 
on  January  31,  2001.  B  takes  FMLA  leave 
beginning  February  1,  2001.  B's  last  day  of 
FMLA  leave  is  12  weeks  later,  on  April  25, 
2001 ,  and  B  does  not  return  to  work  with  X 
at  the  end  of  the  FMLA  leave.  If  B  does  not 
elect  COBRA  continuation  coverage,  B  will 
not  be  covered  under  the  group  health  plan 
of  Xas  of  April  26,  2001. 

(ii)  B  experiences  a  qualifying  event  on 
April  25,  2001,  and  the  maximum  coverage 
period  is  measured  from  that  date.  (This  is 
the  case  even  if,  for  part  or  all  of  the  FMLA 
leave,  B  fails  to  pay  the  employee  portion  of 
premiums  for  coverage  under  the  group 
health  plan  of  X  and  is  not  covered  under  X's 
plan.  See  Q&A-3  of  this  section.) 

Example  2.  (i)  Employee  C  and  Cs  spouse 
are  covered  under  the  group  health  plan  of 
Employer  yon  August  15,  2001.  C takes 
FMLA  leave  beginning  August  16,  2001.  C 
informs  Kless  than  12  weeks  later,  on 
September  28,  2001,  that  Cwill  not  be 
returning  to  work.  Under  the  FMLA 
regulations,  29  CFR  Part  825  (§§825.100- 
825.800).  Cs  last  day  of  FMLA  leave  is 
September  28,  2001.  Cdoes  not  return  to 
work  with  Y  at  the  end  of  the  FMLA  leave. 
If  C  and  Cs  spouse  do  not  elect  COBRA 
continuation  coverage,  they  will  not  be 
covered  under  the  group  health  plan  of  Y  as 
of  September  29,  2001. 

(ii)  Cand  Cs  spouse  experience  a 
qualifying  event  on  September  28,  2001,  and 
the  maximum  coverage  period  (generally  18 
months)  is  measured  from  that  date.  (This  is 
the  case  even  if,  for  part  or  all  of  the  FMLA 
leave,  C  fails  to  pay  the  employee  portion  of 
premiums  for  coverage  under  the  group 
health  plan  of  y  and  Cor  Cs  spouse  is  not 
covered  under  ys  plan.  See  Q&A-3  of  this 
section.) 

Q-3:  If  an  employee  fails  to  pay  the 
employee  portion  of  premiums  for 
coverage  under  a  group  health  plan 
during  FMLA  leave  or  declines  coverage 
imder  a  group  health  plan  during  FMLA 
leave,  does  this  affect  the  determination 
of  whether  or  when  the  employee  has 
experienced  a  qualifying  event? 

A-3:  No.  Any  lapse  of  coverage  imder 
a  group  health  plan  during  FMLA  leave 
is  irrelevant  in  determining  whether  a 
set  of  circumstances  constitutes  a 
qualifying  event  under  Q&A-l  of  this 


section  or  when  such  a  qualifying  event 
occurs  under  Q&A-2  of  this  section. 

Q-4:  Is  the  application  of  the  rules  in 
Q&A-l  through  Q&A-3  of  this  section 
affected  by  a  requirement  of  state  or 
local  law  to  provide  a  period  of  coverage 
longer  than  that  required  under  FMLA? 

A— 4:  No.  Any  state  or  local  law  that 
requires  coverage  under  a  group  health 
plan  to  be  maintained  during  a  leave  of 
absence  for  a  period  longer  than  that 
required  under  FMLA  (for  example,  for 
16  weeks  of  leave  rather  than  for  the  12 
weeks  required  under  FMLA)  is 
disregarded  for  purposes  of  determining 
when  a  qualifying  event  occurs  under 
Q&A-l  through  Q&A-3  of  this  section. 

Q-5:  May  COBRA  continuation 
coverage  be  conditioned  upon 
reimbursement  of  the  premiums  paid  by 
the  employer  for  coverage  under  a  group 
health  plan  during  FMLA  leave? 

A-5:  No.  The  U.S.  Department  of 
Labor  has  published  rules  describing  the 
circumstances  in  which  an  employer 
may  recover  premiums  it  pays  to 
maintain  coverage,  including  family 
coverage,  under  a  group  health  plaa 
during  FMLA  leave  from  an  employee 
who  fails  to  return  from  leave.  See  29 
CFR  825.213.  Even  if  recover}'  of 
premiums  is  permitted  under  29  CFR 
825.213,  the  right  to  COBRA 
continuation  coverage  cannot  be 
conditioned  upon  the  employee's 
reimbursement  of  the  employer  for 
premiums  the  employer  paid  to 
maintain  coverage  under  a  group  health 
plan  during  FMLA  leave. 

Approved:  December  18.  2000. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  01-5  Filed  1-9-01:  8:45  am) 
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DEPARTMErn*  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  95  and  177 
[USCG-1 998-4593] 
RIN2115-AF72 

Revision  to  Federal  Blood  Alcohol 
Concentration  (BAC)  Standard  for 
Recreational  Vessel  Opeiators 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
the  Federal  Blood  Alcohol 
Concentration  (BAC)  standard  under 
which  a  recreational  vessel  operator 
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would  be  considered  operating  while 
"intoxicated."  For  recreational  vessel 
operators,  the  final  rule  lowers  the 
current  Federal  BAG  threshold  firom  .10 
BAG  to  .08  BAG.  This  change  is 
appropriate  because  boating  accident 
statistics  show  that  alcohol  use  remains 
a  significant  cause  of  recreational 
boating  deaths  and  because  we  support 
a  trend  in  State  recreational  boating 
laws  toward  the  .08  BAG  standard. 
Further,  the  revised  Federal  BAG 
standard  does  not  supercede  or  preempt 
any  enacted  State  BAG  standard. 
Additionally,  the  final  rule  replaces  the 
term  "intoxicated"  with  the  phrase 
"under  the  influence  of  alcohol  or  a 
dangerous  drug."  This  change  brings  the 
regulations  into  conformance  with 
current  statutory  language.  The  final 
rule  is  expected  to  reduce  the  nimiber 
of  recreational  boating  deaths  and 
injuries  resulting  from  accidents  caused 
by  operators  under  the  influence  of 
alcohol  or  a  dangerous  drug. 
DATES:  This  final  rule  is  effective  March 
12,  2001. 

ADDRESSES:  Gomments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-1 998-4593  and  are 
available  for  inspection  or  copjring  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

You  may  obtain  a  copy  of  this  rule  by 
calling  the  U.S.  Goast  Guard  Infoline  at 
1-800-368-5647  or  by  accessing  either 
the  Web  Site  for  the  Office  of  Boating 
Safety  at  http://www.uscgboating.org,  or 
the  Internet  Site  for  the  Docket 
Management  Facility  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  OONTACT:  If 

you  have  questions  on  this  rule,  contact 
Carlton  Perry,  Project  Manager,  Office  of 
Boating  Safety,  U.S.  Coast  Guard,  by 
telephone  at  202-267-0979  or  by  e-mail 
at  cpeny®comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  December  14, 1987,  we  published 
a  final  nde  in  the  Federal  Re^ster  (52 
PR  47526),  in  which  we  set  a  Federal 
standard  for  intoxication  applicable  to 
recreational  vessel  operators  using  a  .10 
BAC.  The  rule  adopted  any  enacted 
State  BAC  standard  of  intoxication  as 
the  Federal  BAC  standard,  and  applied 


the  State  BAC  standard  to  recreational 
vessel  operators  within  that  State.  If  a 
State  did  not  have  an  enacted  BAC 
standard  for  "intoxication,"  a  provision 
allowed  us  to  adopt  a  State  BAC 
standard  for  "under  the  influence"  or 
"while  impaired,"  instead  of 
"intoxicated."  In  that  final  rule,  we 
noted  that  we  would  consider  revising 
the  Federal  BAC  standard  if  the  States 
developed  a  trend  toward  adopting  the 
.08  BAG  standard  for  operating  a  vessel 
on  the  water. 

We  began  this  rulemaking  project  in 
response  to  recommendations  from  the 
National  Boating  Safety  Advisory 
Goimcil  (NBSAC),  to  update  the  existing 
regulations,  and  to  ensure  that 
terminology  in  our  regulations  conforms 
with  current  statutory  authorities. 
Although  the  number  of  boating 
deaths  dropped  from  1100  in  1986  to 
734  in  1999,  the  number  of  fatal 
incidents  where  alcohol  was  reported  as 
a  causal  factor  remains  stable  at  about 
120.  A  review  of  statistics  on 
recreational  boating  accidents  during 
1999  showed  that  there  was  evidence,  or 
a  reasonable  likelihood,  that  alcohol 
involvement  in  reported  accidents 
accounted  for  26  percent  of  all  boating 
fatalities. 

The  Oil  Pollution  Act  of  1990  revised 
46  U.S.G.  2302(c)  by  substituting  the 
term  "under  the  influence  of  alcohol,  or 
a  dangerous  drug  in  violation  of  a  law 
of  the  United  States"  for  the  term 
"intoxicated."  As  a  result,  the  terms 
"intoxication"  and  "intoxicated,"  used 
in  33  CFR  parts  95  and  177,  no  longer 
conform  to  the  statutory  authority.  This 
rule  revises  them  accordingly- 
After  studying  recreational  boating 
safety  regulations  in  October  1997, 
NBSAC  recommended  that  the  Coast 
Guard  track  State  BAC  levels.  They 
suggested  that  if  we  found  a  trend 
toward  revising  State  standards  to  .08 
BAG,  then  we  should  support  that  effort 
by  revising  the  Federal  standard,  found 
in  33  CFR  95.020,  to  .08  BAG  as  well. 
In  1987  only  21  States  had  enacted 
statutes  using  a  BAC  to  define 
"intoxication"  or  "under  the  influence" 
for  recreational  vessel  operation. 
Nineteen  States  used  a  .10  BAC  and  two 
States  used  a  .08  BAG.  Today  54  State 
jurisdictions,  as  defined  in  46  U.S.G. 
2101(36),  have  a  BAG  standard.  Thirty- 
four  use  .10  BAC,  nineteen  use  .08  BAC, 
and  one  uses  .08  BAC  only  when  there 
has  been  an  injury.  Also,  eleven  of  the 
original  twenty-one  States  and  three 
additional  States  that  initially  set  a  .10 
BAG  standard  have  revised  their 
standard  from  .10  BAC  to  .08  BAC.  We 
acknowledge  that  the  trend  among 
States  is  toward  using  a  .08  BAC 
standard,  and  we  are  revising  the 


Federal  BAC  standard  accordingly.  We 
will  continue  to  adopt  a  State's  BAC 
standard  for  waters  under  the  State's 
jurisdiction. 

In  a  memorandum  dated  March  3, 
1998,  the  President  directed  the 
Secretary  of  Transportation  to  develop 
an  Action  Plan  to  promote  adoption  of 
the  .08  BAC  standard  for  operating  a 
vehicle  on  "Federal  property,  including 
areas  in  national  parks,  and  on 
Department  of  Defense  installations,  and 
ensuring  strong  enforcement  and 
publicity  of  this  standard."  The 
Secretary's  Action  Plan  included  the 
proposed  revision  of  the  Federal  BAG 
standard  for  operator's  of  recreational 
vessels,  providing  support  for  the  DOT 
effort  on  water  as  well  as  on  land.  The 
Federal  BAG  standard  for  operators  of 
vessels  that  are  inspected,  or  subject  to 
inspection  under  Chapter  33  of  Title  46, 
United  States  Code,  will  remain  at  .04 
BAC. 

Regulatory  History 

On  March  16,  2000,  we  published  a 
notice  of  proposed  rulemaking  entitled 
Revision  to  Federal  Blood  Alcohol 
Concentration  (BAC)  Standard  for 
Recreational  Vessel  Operators  in  the 
Federal  Register  (.65  FR  14223).  We 
received  20  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested  and  none  was  held. 

Discussion  of  Comments  and  Changes 

We  received  a  total  of  20  comments 
on  the  proposed  revisions  to  the 
regulations  during  the  conunent  period. 
Two  of  the  comments  were  from  State 
Boating  Law  Administrators  and  an 
additional  comment  was  submitted  by 
the  National  Association  of  State 
Boating  Law  Administrators  (NASBLA). 
Two  other  comments  were  submitted  by 
the  National  Boating  Federation  (NBF) 
and  the  Boaters  Against  Drunk  Driving 
(BADD). 

Twelve  of  the  comments,  including 
the  comments  from  the  Missouri  and  the 
California  Boating  Law  Administrators, 
NASBLA,  NBF  and  BADD,  generally 
supported  revising  the  Federal  BAG 
standard  from  .10  BAC  to  .08  BAG. 

One  comment  supporting  the  BAG 
revision  suggested  that  in  addition  to 
lowering  the  BAC  standard,  the  Goast 
Guard  needs  to  increase  its  detection 
and  arrest  of  intoxicated  operators; 
enforcement  cannot  be  borne  solely  by 
the  States. 

Eight  of  the  comments  generally 
opposed  revising  the  Federal  BAC 
standard  bom  .10  BAG  to  .08  BAG, 
several  suggesting  that  the  change 
would  do  little  or  nothing  to  reduce  the 
number  of  dnmk  boaters. 
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One  comment  stated  that  there  is  not 
enough  funding  to  enforce  the  new  .08 
BAC  level. 

Several  other  comments  stated  that 
we  needed  something  else  instead  of 
new  laws,  either  more  education,  more 
boater  awareness,  more  enforcement,  or 
more  life  saving. 

Another  comment  suggested  that  not 
many  accidents  actually  involved 
individuals  with  a  BAG  between  .10  and 
.08. 

One  comment  stated  that  machines 
testing  BAC  are  inaccurate  compared  to 
blood  tests,  are  polluted  by  previous 
tests  administered,  that  individual 
health  condition,  fat  to  muscle  ratio, 
and  age  determines  the  effect  of  alcohol 
on  the  individual,  and  suggested  that 
behavior  is  a  better  indicator  than  BAC 
level. 

One  comment  expressed  concern  that 
the  change  would  send  the  v«-ong 
message  to  law  enforcement  officers  and 
adversely  affect  the  virrong  people,  the 
dinner  crowd. 

Another  conunent  asserted  that  most 
arrests  for  BUI  are  made  in  harbors  to 
people  in  dinghies  or  powerboats 
exceeding  the  6  knot  speed  limit  and 
that  most  accidents  occur  outside  of 
harbors  where  speed,  adherence  to  rules 
of  the  road  and  sheer  stupidity  are  not 
monitored. 

When  setting  the  initial  standard  at 
.10  BAC,  we  decided  against  .08  BAG 
because  the  majority  of  States  then  used 
a  .10  BAC.  However,  in  view  of  the 
Presidential  initiative  to  establish  a  .08 
BAC  standard  on  the  land  and  the 
increasing  number  of  States  setting  a  .08 
BAG  standard  on  the  water,  we've 
decided  it  is  now  appropriate  to  revise 
the  Federal  standard  on  the  water  to  .08 
BAG.  The  revised  standard  is  not  an 
attempt  at  zero  tolerance  policy  and  vsrill 
neither  increase  the  cost  of  enforcement 
nor  change  the  effectiveness  of  the  BAC 
testing  equipment  currently  in  use. 

This  nuemaking  would  impose  no 
costs  for  the  boating  public  or  even  to 
the  Government,  since  the  Goast  Guard 
Boarding  Officer  personnel  afready 
enforce  the  .08  BAG  or  other  BAG  level 
in  those  States  with  such  a  BAC  level. 
Boating  accident  statistics  show  that 
alcohol  use  remains  a  significant  cause 
of  recreational  boating  deaths,  and  we 
support  the  trend  in  State  boating  laws 
toward  the  .08  BAC  standard.  The  rule 
should  reduce  the  number  of 
recreational  boating  deaths  and  injuries 
resulting  bom  accidents  caused  by 
operators  under  the  influence  of  alcohol 
or  a  dangerous  drug. 

The  Goast  Guard  will  continue  its 
efforts  to  make  boaters  more  aware  of 
the  effects  of  alcohol  on  operation  of  a 
recreational  vessel  and  to  work  with 


State  law  enforcement  officers  to  ensure 
appropriate  levels  of  enforcement  on  the 
water.  We  will  continue  to  enforce  all 
appropriate  laws  and  regulations, 
including  negligent  operation  of  a  vessel 
and  the  navigation  rules.  Gomments 
suggesting  changes  related  to  increasing 
State  funding  and  revising  the  BAC 
standard  for  commercial  vessel 
operators  are  beyond  the  scope  of  this 
rulemaking. 

After  considering  all  of  the  above 
comments,  the  Coast  Guard  has  decided 
to  adopt  the  revision  to  the  BAC 
standard  and  make  other  technical 
changes  as  proposed. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  not  reviewed  this 
rule  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979). 

A  final  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

1.  Cost  of  Rule 

This  rulemaking  would  impose  no 
costs  for  the  boating  public.  Costs  to  the 
government  would  be  non-existent  as 
well  because  the  Coast  Guard  already 
trains  its  Boarding  Officer  personnel  on 
use  of  the  .08  BAC  level  to  properly 
prepare  them  for  working  in  those  States 
with  such  a  BAG  level. 

2.  Benefit  of  Rule 

This  rule  is  appropriate  because 
boating  accident  statistics  show  that 
alcohol  use  remains  a  significant  cause 
of  recreational  boating  deaths  and 
because  we  support  a  trend  in  State 
boating  laws  toward  the  .08  BAG 
standard.  The  rule  is  expected  to  reduce 
the  number  of  recreational  boating 
deaths  and  injuries  resulting  fi^m 
accidents  caused  by  operators  under  the 
influence  of  alcohol  or  a  dangerous 
drug. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.G.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  revision  of  the  Federal  BAC 
standard  applies  to  operators  of 
recreational  vessels  on  waters  subject  to 
the  jurisdiction  of  the  United  States,  as 
defined  in  33  CFR  2.05-30.  This 
revision  of  the  Federal  BAC  standard 
will  continue  to  apply  to  recreational 
vessels  owned  in  the  United  States, 
while  operating  on  the  high  seas,  as 
defined  in  33  CFR  2.05-1.  Further,  since 
this  rule  would  continue  to  adopt  State 
enacted  BAG  standards,  recreational 
vessel  operators  in  States  with  enacted 
BAG  standards  would  not  be  subject  to 
a  new  BAC  standard  unless  a  State 
changes  its  own  enacted  BAC  standard. 
Only  those  recreational  vessel  operators 
in  States  without  enacted  BAC 
standards  and  on  navigable  waters  of 
the  U.S.  outside  of  the  States  would  be 
subject  to  a  new  BAG  standard. 

Because  the  provisions  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  individuals,  the  Goast  Guard  certifies 
under  5  U.S.G.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  nde  so  that  they  can 
better  evaluate  its  effect  on  them  and 
participate  in  the  rulemaking.  We 
provided  the  name,  telephone  number 
and  e-mail  address  of  a  contact  for  small 
entities  if  they  felt  that  the  rule  would 
affect  their  small  business,  organization, 
or  governmental  jurisdiction  and  if  they 
had  questions  concerning  its  provisions 
or  options  for  compliance.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  v\rith.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Goast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.G.  3501- 
3520). 
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Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that,  because  the 
Federal  BAG  standard  will  not 
supercede  or  preempt  any  enacted  State 
BAG  standard,  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Refbnn  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditxire  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  residt  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Qvil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  enviroimiental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  nile  and  concluded  that, 
imder  figure  2-1,  paragraph  (34)(a),  of 
Commandant  Instruction  M16475.1C, 
this  nde  is  categorically  excluded  from 
further  environmental  documentation. 
The  rule  makes  a  minor  revision  to  the 
Federal  BAG  standard  for  the  level  at 
which  an  operator  of  a  recreational 
vessel  is  deemed  to  be  impaired.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  95 

Alcohol  and  alcoholic  beverages, 
Drugs,  Marine  safety,  Vessels. 


33  CFR  Part  177 

Alcohol  and  alcoholic  beverages. 
Drugs,  Marine  safety.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  95  and  177  as  follows: 

PART  95— OPERATING  A  VESSEL 
WHILE  UNDER  THE  INFLUENCE  OF 
ALCOHOL  OR  A  DANGEROUS  DRUG 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071;  46  U.S.C.  2302; 
49  CFR  1.46. 

2.  Revise  the  part  heading  to  read  as 
shown  above. 

§95.001    [Amended] 

3.  In  §  95.001(a),  remove  the  words 
"intoxication."  and  "intoxicated"  and 
add,  in  their  place,  the  words  "imder 
the  influence  of  alcohol  or  a  dangerous 
drug." 

4.  Amend  §  95.010  by  adding  the 
following  definitions  in  alphabetical 
order  to  read  as  follows: 

§  95.01 0    Definition  of  terms  as  used  In  this 
part. 

•        *        *        *        * 

Blood  alcohol  concentration  level 
means  a  certain  percentage  of  alcohol  in 
the  blood. 


State  means  a  State  or  Territory  of  the 
United  States  of  America  including  but 
not  limited  to  a  State  of  the  United 
States,  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marianas  Islands,  District  of  Coliunbia, 
Guam,  Puerto  Rico,  and  the  United 
States  Virgin  Islands. 
***** 

Under  the  influence  means  impaired 
or  intoxicated  by  a  drug  or  alcohol  as  a 
matter  of  law. 
***** 

5.  Amend  §  95.020  by  revising  the 
section  heading,  the  introductory  text, 
and  paragraph  (a)  to  read  as  follows: 

§95.020    Standard  for  under  ttte  infiuence 
of  alcohol  or  a  dangerous  drug. 

An  individual  is  under  the  influence 
of  alcohol  or  a  dangerous  drug  when: 

(a)  The  individual  is  operating  a 
recreational  vessel  and  has  a  Blood 
Alcohol  Concentration  (BAG)  level  of 
.08  percent  or  more,  by  weight,  in  their 
blood; 


6.  Amend  §  95.025  by  revising  the 
section  heading  and  paragraphs  (a)  and 
(b)  to  read  as  follows: 


§  95.025    Adoption  of  State  blood  alcohol 
concentration  levels. 

(a)  This  section  applies  to  operators  of 
recreational  vessels  on  waters  within 
the  geographical  boundaries  of  any  State 
that  has  established  by  statute  a  blood 
alcohol  concentration  level  for  piuposes 
of  determining  whether  a  person  is 
operating  a  vessel  under  the  influence  of 
alcohol. 

(b)  If  the  applicable  State  statute 
establishes  a  blood  alcohol 
concentration  level  at  which  a  person  is 
considered  or  presumed  to  be  under  the 
influence  of  alcohol,  then  that  level 
applies  within  the  geographical 
boundaries  of  that  State  instead  of  the 
level  provided  in  §  95.020(a)  of  this  part. 


§95.030    [Amended] 

7.  Amend  §  95.030  by  revising  the 
section  heading  and  the  introductory 
text  to  read  as  follows: 

§95.030    Evidence  of  under  ttw  influence 
of  alcohol  or  a  dangerous  drug. 

Acceptable  evidence  of  when  a  vessel 
operator  is  under  the  influence  of 
alcohol  or  a  dangerous  drug  includes, 
but  is  not  limited  to: 


§95.040    [Amended] 

8.  In  §  95.040,  paragraph  (a),  remove 
the  word  "intoxicated"  and  add,  in  its 
place,  the  words  "imder  the  influence  of 
alcohol  or  a  dangerous  drug." 

PART  177-{AMENDED] 

9.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302.  4311;  49  CFR 
1.45  and  1.46. 

§177.07    [Amended] 

10.  In  §  177.07(b),  remove  the  word 
"intoxicated"  and  add,  in  its  place,  the 
words  "under  the  influence  of  alcohol 
or  a  dangerous  drug." 

£)ated:  December  27,  2000. 
Terry  M.  Cross, 

Rear  Admiral,  Coast  Guard,  Assistant 

Commandant  for  Operations. 

[FR  Doc.  01-551  Filed  1-9-01;  8:45  am] 
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)EPARTMENT  OF  TRANSPORTATION 
^oast  Guard 

»  CFR  Part  117 

CGO05-98-090] 

«N2115-AE47 

Drawt>ridge  Operation  Regulations; 
Ellzabath  River,  Eastern  Branch, 
Norfolk,  Virginia 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  Norfolk  and  Western  Railroad 
drawbridge  across  the  Eastern  Branch  of 
the  Elizabeth  River,  mile  2.7,  at  Norfolk, 
Virginia.  This  change  will  require  on- 
signal  openings  firom  6  a.m.  to  10  p.m. 
using  a  half-cycle  draw  operation  and 
will  reduce  the  advance  notice  required 
at  other  times  from  3  hours  to  2  hours. 
This  change  will  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  This  rule  is  effective  February  9, 
2001. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
docximents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD05-98-090)  and  are 
available  for  inspection  or  copying  at 
Conunander  (Aowb),  Fifth  Coast  Guard 
District,  Federal  Building,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Chi  November  2,  1998,  we  published 
a  notice  of  proposed  rulemaldng 
(NPRM)  entiUed  "Drawbridge  Operation 
Regulations,  Elizabeth  River,  Eastern 
Branch,  Norfolk,  VA"  in  the  Federal 
Register  (63  FR  58676).  We  also 
distributed  local  notice  of  the  Federal 
Register  publication.  We  received  652 
comments  on  the  proposed  rule.  Most  of 
the  comments  were  on  "form  letters", 
signatiu-es  on  a  petition,  and  letters  that 
although  individually  drafted  contained 
the  same  language.  These  and  other 
comments  opposed  the  proposed 
changes  and  favored  maintaining  the 
current  regulations  or  slightly  increasing 
the  hours  of  on-signal  openings  on 
weekend  and  holiday  nights.  Other 
suggestions  included  requiring  the 
bridge  to  remain  in  the  open  position 
unless  actually  being  used  for  train 
traffic,  automating  the  operation  of  the 


bridge,  and  requiring  the  bridge  to  open 
on-signal  at  all  times.  On  May  15,  2000, 
we  published  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  entiUed 
"Drawbridge  Operation  Reg\ilations; 
Elizabeth  River,  Eastern  Branch, 
Norfolk,  VA"  in  the  Federal  Register  (65 
FR  30938).  We  also  distributed  local 
notice  of  the  Federal  Register 
publication.  We  received  seven  (7) 
comments  on  the  supplemental 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

33  CFR  117.1007(a)  currently  requires 
the  Norfolk  Southern  Railroad  Bridge 
(formerly  called  the  Norfolk  and 
Western  Railroad  Bridge),  mile  2.7, 
across  the  Eastern  Branch  of  the 
Elizabeth  River,  to  open  on  signal  from 
6  a.m.  to  10  p.m.,  seven  days  a  week, 
year  roimd.  At  all  other  times,  the 
bridge  only  opens  with  at  least  a  three- 
hour  advance  notice. 

Norfolk  Southern  Corporation  (NSC) 
initially  requested  in  1998  a  change  to 
the  regulations  that  would  have  reduced 
the  hours  diuing  the  day  and  times  of 
the  year  when  on-signal  openings  are 
required.  NSC  based  their  request  on 
data  from  the  1996  and  1997  drawlogs. 
We  reviewed  the  drawlogs  and  made 
recommendations  to  NSC  changing  their 
request  to  reflect  more  closely  with  the 
data  obtained  from  the  drawlogs.  On 
November  2,  1998,  a  notice  of  proposed 
rulemaking  (NPRM)  was  published  in 
the  Federal  Register  (63  FR  58676) 
proposing  on-signal  openings  from 
April  15  to  November  30,  Monday 
through  Thursday,  from  10  a.m.  to  6 
p.m.,  and  Friday  through  Sunday  from 
6  a.m.  to  11  p.m.  At  all  other  times  the 
bridge  would  only  have  to  open  for 
vessel  traffic  after  three  hours  advance 
notice.  As  a  result  of  this  proposal,  652 
comments  were  received  all  objecting  to 
the  proposed  changes.  We  facilitated  a 
meeting  on  April  20,  1999  during  which 
NSC,  local  goverrunent  representatives, 
and  other  interested  attendees  discussed 
the  proposed  rule.  A  written  summary 
of  the  meeting  is  available  for  public 
review  in  the  public  docket.  Based  on 
all  information  received,  we  revised  our 
original  proposal  to  keep  the  original 
hours  as  in  the  current  regxilations  using 
a  "half-cycle  operation",  reducing  the 
niunber  of  openings  during  the  on- 
signal  hours  and  reducing  the  current 
advance  notice  requirement  bova  three 
hours  to  two  hours  during  the  10  p.m. 
to  6  a.m.  period.  The  Coast  Guard's  goal 
is  to  provide  practical  and  feasible 
scheduled  opening  times  for 
drawbridges  during  seasons  of  the  year, 
and  during  times  of  the  day,  when 
scheduled  openings  would  benefit  users 


and  owners  of  the  bridge  as  well  as 
users  of  the  waterway. 

Discussion  of  Comment  and  Changes 

We  received  seven  (7)  conunents  to 
the  supplemental  notice  of  proposed 
rulemaking.  Six  (6)  responded  in  favor 
of  the  proposed  change  to  the  operating 
schedule  of  the  Norfolk  and  Western 
Railroad  Bridge.  One  (1)  conunent 
opposed  the  proposed  change  referring 
to  it  as  being  a  more  restricted  schedule. 
This  supplemental  proposal  is  more 
lenient  that  the  current  schedule  since 
it  will  provide  "half  cycle"  operation, 
that  is,  the  bridge  goes  from  the  closed 
position  to  the  open  position  or  vice 
versa,  but  does  not  complete  the  "cycle" 
to  its  original  position.  This  provides 
boaters  freer  access  of  the  river. 
Reducing  the  advance  notification  from 
three  (3)  to  two  (2)  hours  will  allow 
waterway  users  greater  flexibility  in 
planning  their  transit  of  the  bridge 
while  not  buirdening  the  bridge  owner 
with  extended  hours  of  on-signal 
operation  unnecessarily.  Based  on  this 
and  the  comments  received  since  the 
publication  of  the  SNPRM,  we  are 
amending  33  CFR  117.1007(a)  which 
governs  the  Norfolk  and  Western 
Railroad  Bridge,  across  the  Elizabeth 
River,  Eastern  Branch,  mile  2.7,  at 
Norfolk,  Virginia. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

We  reached  this  conclusion  based  on 
the  fact  that  the  proposed  changes  will 
not  impede  maritime  traffic  but  actually 
serve  to  increase  the  ease  of  use  by 
waterway  users,  while  still  providing  for 
the  needs  of  the  bridge  owner. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  then  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  The  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  and 
operators  of  vessels  that  desire  to  transit 
the  waterway  and  homeowners 
associations  representing  property 
owners  upstream  of  the  drawbridge. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will 
increase  the  amoimt  of  time  the 
drawbridge  is  open  during  peak 
waterway  usage  and  decreases  the 
notification  requirement  for  off-peak 
opening  of  the  drawbridge. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  This  was  accomplished  through 
the  solicitation  of  comments  from  local 
waterway  users  during  a  Coast  Guard 
field  study,  and  through  publication  of 
the  NPRM  and  SNPRM  in  the  Federal 
Register  in  which  comments  were 
solicited. 

Collection  of  Information 

This  rule  calls  for  no  collection  of 
information  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3510-3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  luifunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice 

This  nile  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  fit)m  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figvue  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C  this  rule  is 
categorically  excluded  firom  further 
environmental  dociunentation.  This  rule 
involves  the  operating  schedule  of  an 
existing  drawbridge  and  will  have  no 
impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.1007(a)  is  revised  as  to 
read  as  follows: 

§117.1007    Elizatwth  River— Eastern 
Brancti. 

(a)  The  draw  of  the  Norfolk  and 
Western  Railroad  bridge,  mile  2.7  at 
Norfolk,  shall  open  as  follows: 

(1)  From  6  a.m.  to  10  p.m.,  the  draw 
shall  open  on  signal  if  it  is  in  the  closed 
to  navigation  position  and  remain  open 
until  a  train  crossing  requires  that  it  be 
returned  to  the  closed  position. 

(2)  From  10  p.m.  to  6  a.m.,  the  draw 
shall  open  on  signal  if  at  least  two  hours 
notice  is  given. 


Dated :  December  2 1 ,  2000. 
John  E.  Shkor, 

Vice  Admiral,  U.S.  Coast  Quard  Commander. 

Fifth  Coast  Guard  District. 

[FR  Doc.  01-761  Filed  1-9-01;  8:45  am] 

BUUNO  CODE  4910-1S-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  219 

National  Forest  System  Land  and 
Resource  Management  Planning; 
Review  of  Decisions  To  Amend  or 
Revise  Plans 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Interpretive  rule. 

SUMMARY:  The  Department  is  adopting 
this  interpretive  rule  to  make  explicit  its 
intent  regarding  the  procedure(s)  that 
citizens  and  entities  may  use  to  appeal 
or  object  to  plan  revisions  or 
amendments  subsequent  to  the  recent 
revision  of  the  planning  regulations  at 
36  CFR  part  219  and  the  corollary 
rescission  of  the  appeal  regulations  at  36 
CFR  part  217. 

EFFECTIVE  DATE:  This  interpretive  rule  is 
effective  January  10,  2001. 
ADDRESSES:  Written  inquiries  about  this 
interpretive  rule  may  be  sent  to  the 
Director,  Ecosystem  Management  Staff, 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Segovia,  Assistant  Director  for 
Appeals  and  Litigation,  Forest  Service; 
Telephone  (202) 205-1066:  Fax  (202) 
205-1012. 

SUPPLEMENTARY  INFORMATION:  On 
November  9,  2000,  the  Secretary  of 
Agriculture  adopted  a  final  rule  which 
revised  the  land  and  resource 
management  planning  rules  at  36  CFR 
part  219  and  removed  the 
administrative  appeal  of  plan  decisions 
at  36  CFR  part  217  (65  FR  67514).  The 
revised  nde  at  36  CFR  part  219 
establishes  requirements  for  the 
implementation,  monitoring,  evaluation, 
amendment,  and  revision  of  land  and 
resource  management  plans,  and  affirms 
sustainability  as  the  overall  goal  for 
National  Forest  System  planning  and 
management.  The  intended  effects  of  the 
rule  are  to  simplify,  clarify,  and 
otherwise  improve  the  planning 
process.  To  help  achieve  these  intended 
effects,  §  219.32  of  the  recently  revised 
planning  rule  establishes  an  objection 
process  to  replace  the  appeals  process 
embodied  in  part  217.  Section  219.35  of 
the  recently  revised  rule  provides 
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direction  to  govern  the  transition  from 
the  previous  planning  process. 

C^estions  have  arisen  regarding 
interpretation  and  application  of 
administrative  appeal  and  review 
processes  in  the  context  of  the 
transitional  language  provided  in 
§  219.35.  As  a  consequence,  the 
Department  is  issuing  this  interpretive 
rule  which  adds  a  note  to  appear  as  an 
appendix  to  §  219.35  to  explain  how 
these  provisions  operate  together.  A 
description  of  the  matters  addressed  in 
this  interpretive  rule  follows. 

Terminology.  Paragraph  (b)  of 
§  219.35  uses  the  term  "initiated"  in  the 
context  of  plan  revisions  or 
amendments  under  way  prior  to 
November  9,  2000.  The  Department  is 
clarifying  the  term  "initiated"  to  avert 
misinterpretation  of  the  Department's 
intended  application  of  the  nUe.  This 
interpretive  rule  clarifies  that 
"initiated"  refers  to  the  published 
public  notification  of  a  proposed  plan 
amendment  or  revision. 

Options.  Paragraph  (b)  of  §  219.35 
grants  an  option  to  proceed  at  the 
responsible  official's  discretion  either 
imder  the  1982  regulations  in  effect 
prior  to  November  9,  2000,  or  imder  the 
revised  regulations.  This  interpretive 
rule  makes  clear  that  paragraph  (b) 
specificially  includes  the  option  to 
select  either  the  administrative  appeal 
and  review  procedures  of  36  CFR  part 
217  in  effect  prior  to  November  9,  2000, 
or  the  new  objection  procedures  to 
complete  a  plan  amendment  or  revision 
process  initiated  under  the  1982 
regulations. 

This  rulemaking  consists  of  an 
interpretive  rule  and  is  issued  by  the 
agency  to  advise  the  public  of  the 
agency's  preexisting  construction  of  one 
of  the  rules  it  administers — that  is,  36 
CFR  219.35,  in  the  context  of  National 
Forest  System  land  and  resource 
management  planning.  See,  e.g., 
Shalala,  Secretary  of  Health  and  Human 
Services  v.  Guernsey  Memorial  Hasp., 
514  U.S.  87,  99  (1995).  Therefore,  under 
5  U.S.C.  553(b)(A),  this  rulemaking  is 
exempt  from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act,  and,  pursuant  to  5  U.S.C. 
553(d)(2),  this  rule  is  effective 
immediately  upon  publication  in  the 
Federal  Register. 

Regulatory  Impact 

It  has  been  determined  that  this  is  not 
a  significant  rule.  This  interpretive  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy,  or 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State  or  local 
governments.  This  rulemaking  will  not 


interfere  with  an  action  taken  or 
planned  by  another  agency,  or  raise  new 
legal  or  policy  issues.  Finally,  this 
rulemaking  will  not  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs.  Accordingly,  this  rulemaking 
is  not  subject  to  Office  of  Management 
and  Budget  (OMB)  review  luider 
Executive  Order  12866.  Moreover,  this 
rulemaking  has  been  considered  in  light 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  It  is  therefore 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Act.  This  rule  will  not 
impose  recordkeeping  requirements; 
will  not  affect  their  competitive  position 
in  relation  to  large  entities;  and  will  not 
ciffect  their  cash  flow,  liquidity,  or 
ability  to  remain  in  the  market. 

Environmental  Impact 

This  rulemaking  has  no  direct  or 
indirect  effect  on  the  environment,  but 
merely  clarifies  the  relationship  of 
certain  planning  actions  to  their 
respective  appeal  procedm«s.  Section 
31.1b  of  Forest  Service  Handbook 
1909.15  (57  FR  43180;  September  18, 
1992)  excludes  from  documentation  in 
an  environmental  assessment  or  impact 
statement  rules,  regulations  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions.  Based  on  the  nature  and 
scope  of  this  rulemaking,  the  agency  has 
determined  that  the  interpretive  rule 
falls  within  this  category  of  actions  and 
that  no  extraordinary  circumstances 
exist  which  would  require  preparation 
of  an  environmental  assessment  or 
environmental  impact  statement. 

No  Takings  Implications 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12360,  and  it  has  been  determined  that 
this  rule  will  not  pose  the  risk  of  a 
taking  of  private  property,  as  the 
interpretive  rule  is  limited  to 
clarification  of  the  transition  procedures 
in  the  new  planning  rule. 

Gvil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  The  rule  (1)  does  not  preempt 
State  and  local  laws  and  regulations  that 
conflict  with  or  impede  its  full 
implementation;  (2)  has  no  retroactive 
effect;  and  (3)  will  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 


Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the  agency 
has  assessed  the  effects  of  this  rule  on 
State,  local  and  tribal  governments  and 
the  private  sector.  This  rule  wiU  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
government  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  Act  is  not  required. 

Controlling  Paperwoiic  Burdens  on  the 
Public 

This  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

List  of  Subjects  in  Part  219 

Administrative  practice  and 
procedure.  Environmental  impact 
statements,  Forest  and  forest  products, 
Indians,  Intergovernmental  relations. 
National  forests.  Natural  resources. 
Reporting  and  recordkeeping 
requirements,  Science  and  technology. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  219  of  tide  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  21 9— PLANNING 

Subpart  A — National  Forest  System 
Land  and  Resource  Management 
Planning 

1.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  and  Sees.  6  and 
15,  90  Stat.  2949,  2952,  2958  (16  U.S.C.  1604. 
1613). 

2.  Add  an  appendix  at  the  end  of 
§  219.35  to  read  as  follows: 

§219.35    Transition. 

***** 

Appendix  A  to  §  219.35 

Interpretive  Rule  Related  to  Paragraph 
219.35(b) 

The  Department  is  making  explicit  its 
preexisting  understanding  of  paragraph  (b)  of 
this  section  with  regard  to  the  appeal  or 
objection  procedures  that  may  be  applied  to 
amendments  or  revisions  of  land  and 
resource  management  plans  during  the 
transition  from  the  appeal  procedures  of  36 
CFR  part  217  in  effect  prior  to  November  9. 
2000  (See  CFR  36  parts  200  to  299.  Revised 
as  of  July  1,  2000),  to  the  objection 
procedures  of  §  219.32  as  follows: 
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1.  The  option  to  proceed  under  the  1982 
regulations  or  under  the  provisions  of  this 
subpart  specifically  includes  the  option  to 
select  either  the  administrative  appeal  and 
review  procedures  of  36  CFR  part  217  in 
effect  prior  to  November  9.  2000.  or  the 
objection  procedures  of  36  CFR  219.32. 

2.  The  Department  interprets  the  term 
"initiated,"  as  used  in  paragraph  (b)  of  this 
section,  to  indicate  that  the  agency  has  issued 
a  Notice  of  Intent  or  other  public  notification 
aimouncing  the  commencement  of  a  plan 
revision  or  amendment  as  provided  for  in  the 
Council  on  Environmental  Quality 
regulations  at  40  CFR  1501.7  or  in  Forest 
Service  Handbook  1909.15.  Environmental 
Policy  and  Procedures  Handbook,  section  11. 


Dated:  January  4,  2001. 
Dan  GUrkman, 

Secretary. 

[PR  Doc.  01-615  Filed  1-5-01;  1:38  pm] 

MUJNQ  COOC  3410-11-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD104-3060;  FRL-6920-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Nitrogen  Oxides  Reduction 
and  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland  on 
April  27,  2000.  This  revision  was 
submitted  to  satisfy  EPA's  regulation 
entitled,  "Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone,"  otherwise  known  as  the  "NOx 
SIP  Call."  This  revision  establishes  and 
requires  a  nitrogen  oxides  (NOx) 
allowance  trading  program  for  large 
electric  generating  and  industrial  imits, 
and  reductions  for  cement  kilns  and 
stationary  industrial  combustion 
engines,  beginning  in  2003.  The 
intended  effect  of  this  action  has  two 
purposes.  EPA  is  approving  the 
Maryland's  NOx  Reduction  and  Trading 
Program  because  it  meets  the 
requirements  of  the  NOx  SIP  Call  that 
will  significantly  reduce  ozone  transport 
in  the  eastern  United  States.  In  addition, 
EPA  is  approving  Maryland's  NOx 
Reduction  and  Trading  Program  because 
it  supports  the  one-hour  attainment 
demonstration  plans  for  the  Baltimore, 
Metropolitan  Washington,  D.C.  and 


Philadelphia-Wilmington-Trenton 
ozone  nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  9,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178  or 
by  e-mail  at  femandez.cristina@epa.gov. 
SUPPLEMENTARY*  INFORMATION: 

I.  Background 

On  April  27.  2000,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  revision  to  its  SIP  to  meet 
the  requirements  of  the  NOx  SIP  Call. 
The  revision  consists  of  the  adoption  of 
two  new  chapters  COMAR  26.111.29— 
NOx  Reduction  and  Trading  Program 
and  COMAR  26.11.30— Policies  and 
Procedure  Relating  to  Maryland's  NOx 
Reduction  and  Trading  Program. 

On  October  19.  2000  (65  FTl  62671), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland  proposing  to  approve  the 
April  27,  2000  SIP  revision.  That  NPR 
provided  for  a  public  comment  period 
ending  on  November  9,  2000.  On 
November  9,  2000  (65  FR  67319),  EPA 
published  a  notice  extending  the 
comment  period  to  November  20,  2000. 
A  detailed  description  of  this  SIP 
revision  and  EPA's  rationale  for 
approving  it  was  provided  in  the 
October  19.  2000  NPR  and  will  not  be 
restated  here.  One  letter  of  comment 
was  submitted  on  EPA's  proposal.  A 
summary  of  the  comments  expressed  in 
that  letter  and  EPA's  response  is 
provided  in  section  n,  below. 

n.  Public  Comments  and  EPA  Response 

Comment:  A  letter  of  comment  was 
submitted  expressing  concerns  over  the 
impact  an  expansion  of  the  Baltimore/ 
Washington  International  (BWI)  Airport 
expansion  would  have  on  Maryland's 
ability  to  limit  both  emissions  of  NOx 
and  volatile  organic  compoiuids  (VOCs) 
sufficiently  to  meet  the  National 
Ambient  Air  Quality  Standard  for 
ozone.  The  commenter  states  his 
overarching  concern  that  planned 
"growth"  in  the  Baltimore  and 
Washington,  DC  areas  from  such 


projects  as  the  expansion  of  BWI  airport 
and  the  Ann  Arundel  Mills  Mall  is 
occurring  at  a  rate  such  that  compliance 
with  the  Maryland's  program  to  satisfy 
the  NOx  SIP  call  could  be  jeopardized. 
The  commenter  expresses  concerns  that 
although  Maryland  is  "required"  to 
abide  by  a  regional  cap  and  trade 
program  that  is  intended  to  significantly 
reduce  NOx  emissions  generated  within 
the  Ozone  Transport  Region,  that  effort 
will  fail  unless  the  impact  of  the  BWI 
airport  is  properly  documented  to 
include  the  cumulative  impact  of  the 
airport's  NOx  emissions,  diie  to  cars, 
buses,  transport  vehicles,  maintenance 
facilities,  rental  cars,  and  aircraft. 

Response:  The  commenter  is  correct 
that  VOC  and  NOx  emissions  resulting 
from  growth  in  the  Baltimore  and 
Washington  DC  areas  from  projects  such 
as  BWI  airport  and  the  Ann  Arundel 
Mills  Mall  must  be  considered  by  the 
State  of  Maryland  in  meeting  its 
requirements  under  the  Clean  Air  Act 
for  attainment  and  maintenance  of  the 
NAAQS  for  ozone.  Increases  in  both 
NOx  and  VOC  emissions  from  such 
projects  must  be  demonstrated  to 
conform  to  plans  and  provisions  of  the 
Maryland  SIP  established  to 
accommodate  such  "growth."  Approval 
of  Maryland's  regulations  and 
requirements  to  satisfy  the  NOx  SIP  call 
in  no  way  relieves  the  State  from  the 
applicable  requirements  and  obligations 
under  the  Clean  Air  Act's  transportation 
and  general  conformity  provisions.  In 
determining  the  appropriate  control 
levels,  the  NOx  SIP  Call  rulemaking 
assumed  certain  amounts  of  growth 
from  all  source  categories.  The  comment 
seems  to  imply  that  EPA  was  not 
cognizant  of  growth,  any  such 
implication  is  incorrect.  Moreover,  the 
requirements  of  the  NOx  SIP  Call  and 
Maryland's  SIP  will  be  satisfied  if  the 
sources  subject  to  controls  implement 
those  controls,  and  if  the  emissions  cap 
applicable  to  electric  generating  units 
(EGUs)  is  adhered  to.  Under  the  federal 
NOx  SIP  Call,  states  were  allowed  the 
flexibility  to  decide  what  soiut:es  of 
emissions  to  control  to  achieve  the 
required  reductions  in  NOx.  EPA  did 
provide  information  that  those 
reductions  could  be  achieved  in  the 
most  cost  effective  manner  by 
controlling  large  stationary  sources.  EPA 
finds  that  Maryland's  NOx  Reduction 
and  Trading  Program  meets  the 
requirements  of  the  NOx  SIP  Call. 
However,  neither  the  federal  NOx  SIP 
Call  rule  nor  Maryland's  Program  to 
satisfy  that  rtile  alters  either  of  the 
mandated  conformity  programs' 
requirements.  Moreover,  while  the  NOx 
SIP  Call  rule  specifically  establishes 
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requirements  to  reduce  NOx  emissions, 
the  transportation  and  general 
conformify  provisions  of  the  Clean  Act 
require  that  both  NOx  and  VOC 
emissions  increases  be  accounted  for 
and  conform  with  a  state's  plan(s)  to 
attain  and  maintain  the  NAAQS  for 
ozone.  For  these  reasons,  EPA  believes 
that  approval  of  Maryland's  regulations 
and  requirements  to  satisfy  the  NOx  SIP 
call  strengthens  the  SIP  and  does  not 
alter  or  make  less  stringent  the  State's 
obligation  to  meet  the  conformity 
requirements  of  the  Clean  Air  Act  and 
its  SIP. 

n.  Final  Action 

EPA  is  approving  the  Maryland's  SIP 
revision  consisting  of  its  NOx  Reduction 
and  Trading  Program,  which  was 
submitted  on  April  27,  2000.  EPA  finds 
that  Maryland's  submittal  is  fully 
approvable  because  it  meets  the 
requirements  of  the  NOx  SIP  Call.  In 
addition,  EPA  is  approving  Maryland's 
NOx  Reduction  and  Trading  Program 
because  it  supports  the  one-hour 
attainment  demonstration  plans  for  the 
Baltimore,  Metropolitan  Washington, 
DC  and  Philadelphia-Wilmington- 
Trenton  ozone  nonattainment  areas. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Publ.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23. 1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  12,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
pmposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  Maryland's  NOx  Reduction  and 
Trading  Program  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  14,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(154)  to  read  as 
follows: 

§52.1070    identification  of  plan. 

***** 

(c)*  *  * 

(154)  Revisions  to  the  Maryland 
Regulations  pertaining  to  the  Nitrogen 
Oxides  (NOx)  Reduction  and  Trading 
Program  submitted  on  April  27,  2000  by 
the  Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  April  27,  2000  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  to 
the  Maryland  State  Implementation  Plan 
pertaining  to  the  NOx  Reduction  and 
Trading  Program. 

(B)  Revisions  to  COMAR  26.11.29, 
NOx  Reduction  and  Trading  Program 
and  COMAR  26.11.30,  PoUcies  and 
Procedures  Relating  to  Maryland's  NOx 
Reduction  and  Trading  Program, 
effective  May  1,  2000. 

(1)  Addition  of  COMAR  26.11.29.01    . 
through  COMAR  26.11.29.15. 

(2)  Addition  of  COMAR  26.11.30.01 
through  COMAR  26.11.30.09. 
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(ii)  Additional  material.  Remainder  of 
April  27,  2000  submittal  pertaining  to 
the  NOx  Reduction  and  Trading 
Program. 

IFR  Doc.  01-568  Filed  1-9-01;  8:45  am) 
HLUNO  CODE  6S60-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NH03ft-7136A;  A-1-FRL-692»-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Vehicle  Inspection  and 
Maintenance  Program;  Restructuring 
OTR  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  Clean  Air 
Act  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Hampshire.  On  December  17,  1998  (63 
FR  69589),  EPA  proposed  to  approve  a 
revision  to  the  New  Hampshire  SIP  for 
vehicle  inspection  and  maintenance  (1/ 
M).  This  Sff  revision  request  was 
submitted  on  September  4, 1998.  The 
State  supplemented  it  by  a  letter  dated 
November  20,  1998  which  provided 
additional  information  about  the  New 
Hampshire  I/M  program,  and  requested 
further  flexibility  firom  requirements 
applicable  to  areas  in  the  Ozone 
Transport  Region  (OTR)  in  light  of  the 
air  quality  status  of  New  Hampshire's 
ozone  nonattainment  areas.  EPA 
proposed  approval  of  New  Hampshire's 
I/M  program  under  the  concept  of  OTR 
"restructiuing"  on  December  17, 1998 
and  received  no  comments.  This  action 
is  being  taken  imder  section  110  of  the 
Clean  Air  Act. 

DATES:  This  rule  will  become  effective 
on  February  9,  2001. 
ADDRESSES:  Copies  of  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
OfBce  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500, 401  M  Street.  (Mail  Code 
6102),  S.W.,  Washington,  DC;  and  the 
Air  Resources  Division,  Department  of 
Environmental  Services,  6  Hazen  Drive, 
P.O.  Box  95,  Concord,  NH  03302-0095. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 
SUPPLEMENTARY  INFORMATION: 


This  Supplementary  Information 
section  is  organized  as  follows: 

I.  What  SIP  revision  was  submitted  by  the 

State  of  New  Hampshire? 
n.  What  are  the  relevant  Clean  Air  Act 

requirements? 
m.  What  action  did  EPA  propose  for  the  New 

Hampshire  1/M  SIP? 

IV.  What  action  did  EPA  take  to  defer  the 
offset  sanction  in  New  Hampshire? 

V.  What  is  EPA's  basis  for  restructuring  the 
Ozone  Transport  Region  requirements? 

VI.  Have  any  circumstances  changed  since 
the  original  proposal? 

Vn.  What  action  is  EPA  taking  on  New 

Hampshire's  I/M  program? 
Vm.  EPA  Action 
IX.  Administrative  Requirements 

I.  What  SIP  revision  was  submitted  by 
the  State  of  New  Hampshire? 

The  New  Hampshire  IDepartment  of 
Enviromnental  Services  (DES) 
submitted  a  revision  to  the  New 
Hampshire  SIP  on  September  4, 1998 
and  November  20,  1998  for  a  vehicle  1/ 
M  program.  The  submittal  requested 
further  flexibility  from  requirements 
applicable  to  areas  in  the  OTR  in  light 
of  the  air  quality  status  of  the  ozone 
nonattainment  areas  in  New  Hampshire. 
The  SIP  revision  includes  New 
Hampshire  Code  of  Administrative 
Rules,  Part  Saf-C  3220  "Official  Motor 
Vehicle  Inspection  Requirements"  and 
Part  Saf-C  5800  "Roadside  Diesel 
Opacity  Inspection"  and  additional 
supporting  material  including 
authorizing  legislation,  administrative 
items,  and  a  description  of  the  program 
being  implemented. 

n.  What  are  the  relevant  Clean  Air  Act 
requirements? 

Section  184(b)(1)(A)  of  the  Act 
requires  areas  with  a  population  of  at 
least  100,000  in  a  metropolitan 
statistical  area  in  the  OTR  to  adopt  and 
implement  an  inspection  and 
maintenance  program  meeting  EPA's 
enhanced  I/M  performance  standard. 
EPA's  I/M  rule  was  established  on 
November  5,  1992  (57  FR  52950).  EPA 
made  significant  reAdsions  to  the  I/M 
rule  on  September  18, 1995  (60  FR 
48035)  and  on  July  25,  1996  (61  FR 
39036).  Under  EPA's  I/M  rule,  enhanced 
I/M  programs  woidd  be  required  in  the 
Portsmouth-Dover-Rochester,  New 
Hampshire  area,  and  the  New 
Hampshire  portion  of  the  Boston- 
Worcester-Lawrence  area^.  This 


'  These  areas  are  MSAs  with  populations  greater 
than  100,000,  and  are  subject  to  enhanced  I/M 
under  the  OTR  provisions  of  the  Act.  Further, 
because  the  one-hour  standard  was  recently 
reinstated  as  of  July  20,  2000.  certain  areas  in  New 
Hampshire  if  they  had  sufBcient  "urbanized  area" 
populations,  would  be  subject  to  the  enhanced  I/M 
requirements  applicable  in  serious  ozone 


program  was  initially  submitted  to 
fulfill  the  State's  obligations  to 
implement  I/M  pursuant  to  these 
requirements.  The  I/M  regulation  was 
codified  at  40  CFR  part  51,  subpart  S. 
and  requires  States  subject  to  the  I/M 
requirement  to  submit  an  I/M  SIP 
revision  that  includes  all  necessary  legal 
authority  and  the  items  specified  in  40 
CFR  51.350  through  51.373. 

m.  What  action  did  EPA  propose  for 
the  New  Hampshire  I/M  SIP? 

EPA  proposed  approval  of  New 
Hampshire's  I/M  program  imder  the 
concept  of  OTR  "restructuring"  on 
December  17,  1998  (63  FR  69589).  EPA 
stated  that  the  New  Hampshire  areas 
and  all  nearby  areas  had  met  the  one- 
hour  national  ambient  air  quality 
standard  (NAAQS)  for  ozone.  Because  of 
this,  and  because  of  the  technical 
demonstration  made  by  the  State,  EPA 
made  a  determination  that  emission 
reductions  from  I/M  under  section  184 
would  not  significantly  contribute  to  the 
attaiiunent  of  the  one-hour  standard 
anywhere  in  the  OTR,  and  the  I/M 
requirement  could  be  "restructmwl." 
EPA  then  proposed  approval  of  the  I/M 
SIP  as  a  SD*  strengthening  measiue 
imder  section  110  of  the  Clean  Air  Act. 
EPA  received  no  comments  on  its 
proposal. 

IV.  What  action  did  EPA  take  to  defer 
the  ofiGset  sanction  in  New  Hampshire? 

Due  to  the  disapproval  of  an  earlier  1/ 
M  SIP  submitted  by  die  State  of  New 
Hampshire,  the  Clean  Air  Act's  offset 
sanction  was  applicable  in  New 
Hampshire  begiiuiing  December  6,  1998. 
Based  on  the  December  17,  1998 
proposed  approval  (63  FR  69589)  on 
that  same  day,  EPA  published  an 
interim  final  rule  in  the  Federal 
Register  which  stayed  that  sanction  and 
deferred  the  imposition  of  the  highway 
funding  sanction  in  New  Hampshire  (63 
FR  69557).  In  that  action  EPA  said  that 
the  stay  and  deferral  would  remain  in 
effect  imtil  EPA  took  final  action  on  the 
New  Hampshire  I/M  SIP  proposed  on 
that  same  day  or  retracted  its  proposed 
approval. 

Today  EPA  is  issuing  a  final,  full 
approval  of  New  Hampshire's  submitted 
I/M  program  SIP  revision,  and  a  final 
determination  that  the  CAA  requirement 
for  an  enhanced  I/M  program  for  areas 
in  the  OTR  does  not  apply  for  New 
Hampshire.  Accordingly,  all  sanctions 
and  FTP  clocks  started  based  on  EPA's 
earlier  disapproval  of  New  Hampshire's 


nonattainment  areas.  The  urbanized  area 
populations  of  these  areas,  however,  do  not  trigger 
the  I/M  requirements  of  section  182  as  codified  in 
EPA's  I/M  rale. 
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I/M  program  are  terminated  upon  the 
effective  date  of  today's  action. 

V.  What  is  EPA's  basis  for  restructuring 
the  Ozone  Transport  Region 
requirements? 

Section  176A  of  the  Clean  Air  Act  is 
entitled  "Interstate  Transport 
Commissions,"  and  discusses  the 
criteria  used  to  add  or  remove  areas 
from  transport  regions.  Section 
176A(a)(2)  states  that  the 
"Administrator  *  *  *    may  remove  any 
State  *   *   *    from  the  [OTR]  whenever 
the  Administrator  has  reason  to  believe 
that  control  of  emissions  in  that  State 
*  *  *    piu'su.ant  to  [the  Act's 
requirements  for  the  OTR]  vdll  not 
significantly  contribute  to  attainment  of 
the  standard  in  the  region."  Implicit  in 
EPA's  authority  to  remove  a  State  from 
the  OTR  entirely  is  the  authority  to 
eliminate  or  "restructure"  specific 
control  requirements  for  States  that 
remain  in  the  OTR,  provided  the  State 
demonstrates  that  the  control  of 
emissions  from  such  requirement  will 
not  significantly  contribute  to 
attainment  of  the  one-hour  ozone 
standard  anywhere  in  the  OTR. 

VI.  Have  any  circumstances  changed 
since  the  original  proposal? 

In  the  December  1998  notice 
proposing  to  approve  New  Hampshire's 
I/M  SIP,  we  noted  that  this  program  is 
designed  to  get  the  emission  reductions 
required  by  EPA's  I/M  regulation  for 
enhanced  I/M  programs  in  the  OTR. 
Nevertheless,  the  program  did  not  meet 
these  enhanced  I/M  requirements 
primarily  due  to  the  Act's  requirement 
for  a  registration-based  enforcement 
program.  We  proposed  that  since  New 
Hampshire  had  demonstrated  that  it  did 
not  affect  any  other  one-hour  ozone 
nonattainment  areas  in  the  OTR  that 
were  violating  that  standard,  this  area 
could  have  "opted-out"  of  the  OTR 
under  section  176A.  New  Hampshire  is 
also  attaining  the  1-hour  ozone 
standard.  But  since  New  Hampshire  did 
not  want  to  "opt-out"  of  the  OTR,  and 
merely  wanted  flexibility  on  enhanced 
I/M,  we  proposed  to  accept  the  I/M 
program  that  New  Hampshire  had 
submitted  as  a  SIP  strengthening 
measure  under  section  110.  The 
proposal  was  also  based  on  air  quality 
data  that  demonstrated  that  all  of  the 
remaining  nearby  ozone  nonattaimnent 
areas  in  Massachusetts,  Maine,  and 
Rhode  Island  had  achieved  the  l-hoiu 
standard.  EPA  had  proposed  to  revoke 
the  1-hour  standard  based  on  these  air 
quality  data.  That  proposal  to  revoke  the 
one-hoiu'  ozone  standard  in  each  of 
these  areas  was  finalized  on  June  9, 
1999  (64  FR  30911). 


However,  due  to  imcertainty 
regarding  the  status  of  implementing 
EPA's  8-hour  ozone  standard,  on 
October  25, 1999  (64  FR  57424),  EPA 
proposed  that  the  one-hour  standard 
should  apply  again  in  all  areas  where  it 
was  previously  revoked.  That  action 
was  finalized  on  July  20,  2000  (65  FR 
45182).  Many  of  these  areas  that  were 
previously  designated  nonattainment 
have  air  quality  which  meets  the  one- 
hoiu'  ozone  NAAQS,  including  all  the 
areas  noted  in  EPA's  December,  1998 
proposed  action.  It  should  be  noted  that 
an  quality  monitoring  data  averaged 
over  the  years  1997  through  1999 
showed  diat  the  Portland,  Maine  area 
(consisting  of  York,  Cumberland  and 
Sagadahoc  Coimties)  a  downwind  area, 
had  a  design  value  of  0.125  ppm.  During 
this  period,  this  area  was  exceeding  the 
one-hour  ozone  standard,  albeit  by  a 
small  margin.  But  more  recent  data 
based  on  1998  through  2000  monitoring 
data,  and  earlier  data  which  was  the 
basis  for  our  proposal  (1996  through 
1998  monitoring  data),  shows  that  the 
Portland  area  is  attaining  the  one-horn 
ozone  standard.  EPA  is  basing  this 
determination  upon  three  years  of 
complete,  quality-assured,  ambient  air 
monitoring  data  for  the  .1998  to  2000 
ozone  seasons  that  demonstrate  that  the 
Portland  area  has  attained  the  one-hoin 
ozone  NAAQS,  as  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS).  All  other  areas  in  Maine, 
New  Hampshire,  eastern  Massachusetts 
and  Vermont  have  continued  to  measure 
air  quality  that  meets  the  one-hour 
ozone  standard.  Therefore,  EPA  has 
concluded  that  its  earlier  finding  imder 
section  176A  is  still  valid  and  we  are 
finalizing  approval  of  the  December 
1998  proposed  action. 

vn.  What  action  is  EPA  taking  on  New 
Hampshire's  I/M  program? 

EPA  is  approving  New  Hampshire's  1/ 
M  submittal.  EPA  has  reviewed  the 
State  submittal  against  the  requirements 
of  the  Act  and  EPA's  final  I/M  rule.  The 
SIP  submission  does  not  meet  all  of  the 
requirements  of  EPA's  final  rule  for 
enhanced  I/M.  The  program  does, 
however,  contribute  to  air  quality 
improvement.  Therefore,  EPA  is 
approving  New  Hampshire's  I/M 
program  because  it  is  a  SIP 
strengthening  measure  under  section 
110.  The  EPA  is  also  determining  that 
an  enhanced  I/M  program  in  New 
Hampshire  would  not  significantly 
contribute  to  attainment  in  any  other 
State  in  the  OTR. 

vm.  EPA  Action 

EPA  is  approving  the  SIP  revision 
New  Hampshire  submitted  on 


September  4.  1998,  and  November  20, 
1998  as  a  revision  to  the  New 
Hampshire  SIP  for  I/M.  EPA  is 
approving  the  New  Hampshire  I/M 
program  as  strengthening  the  State's  SIP 
under  section  110  of  the  Act.  EPA  is 
also  taking  final  action  removing  the 
detailed  CAA  requirements  for  an 
enhanced  I/M  program  in  the  OTR  for 
New  Hampshire.  Accordingly,  all 
sanctions  and  FIP  clocks  related  to 
approval  of  New  Hampshire's  I/M 
program  are  terminated  upon  the 
effective  date  of  today's  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  precedent  for  any  future  request  for 
revision  to  any  State  implementation 
plan.  Each  request  for  revision  to  the 
State  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IX.  Administradve  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 


1870  Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001 /Rules  and  Regulations 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the- 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 


develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3Cb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  SIP 
approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  agg^gate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
goverrunents,  or  to  the  private  sector, 
resiUt  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  ip  the  Federal  Register. 
Tltis  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  12,  2001. 
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Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
^ordkeeping  requirements. 

Dated:  December  27,  2000. 
Carol  Bro%vner, 
Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
18  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  EE— f4ew  Hampshire 

2.  Section  52.1519  is  revised  by 
removing  paragraphs  (a)(2)  and  (c)(3). 

3.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(59)  to  read  as 
follows: 

f  52.1 520    klentmcation  of  plan. 

***** 

(c)*  *  * 

(59)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  September  4, 1998  and  November  20, 
1998. 

(i)  Incorporation  by  reference. 

(A)  New  Hampshire  Code  of 
Administrative  Rules,  Part  Saf-C  3221A 
"Emission  Amendments  to  Official 
Motor  Vehicle  Inspection 
Requirements"  as  adopted  on  November 


17, 1998;  and  Part  Saf-C  5800  "Roadside 
Diesel  Opacity  Inspection  Program 
Rules"  as  adopted  on  November  17, 
1998. 

(ii)  Additional  material. 

(A)  Document  entitied  "Alternative 
New  Hampshire  Motor  Vehicle 
Inspection/Maintenance  State 
Implementation  Plan  Revision"  dated 
September  4,  1998. 

(B)  Letters  bom  the  New  Hampshire 
Air  Resources  Division  dated  September 
4,  1998  and  November  20. 1998 
submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 
***** 

4.  In  §52.1525,  Table  52.1525  is 
amended  by  revising  footnote  1  and  by 
adding  new  entries  to  existing  state 
citations  for  a  motor  vehicle  inspection 
and  maintenance  program  to  read  as 
follows: 

§52.1525    EPA— approved  New  Hampshire 
state  regulations. 


Table  52.1525— EPA— Approved  Rules  and  Regulations  i— New  Hampshire 


Title/subject 


State  citation 
chapter  2 


Date 
adopted 
by  State 


Date 

approved 

by  EPA 


Federal 
Register 

citation 


52.1520 


Explanation 


Emission  Amendments  to  Offi- 
cial Motor  Vehicle  Inspection 
Req. 


Roadside  Diesel  Opacity  In- 
spection Program  Rules. 


NHCAR,  Part 
Saf-C  3221  A. 


NHCAR.  Pan 
Saf-C  5800. 


11/17/98 


11/17/98 


1/10/01     66  FR  1871 


1/10/01     66  FR  1871 


(c)(59)    Pan  Saf-C  3221 A  "Emission 
An>endments  to  Official 
Motor  Vehicle  Inspection  f^ 
quirements"  adopted  on  No- 
vember 17,  1998: 

(c)(59)    Pan  Saf-C  5800  "Roadside 
Diesel  Opacity  Inspection 
Program  Rul^ '  adopted  on 
Novemtjer  17,  1998. 


'  These  regulations  are  applicable  statewide  unless  othenwise  noted  in  the  Explanation  section. 

2  When  the  New  Hampshire  Depanment  of  Environmental  Services  was  established  in  1987,  the  citation  chapter  title  for  the  air  regulations 
changed  from  CH  Air  to  Env-A. 
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BILUNO  CODE  SSSO'^O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MEQ59-7008A;  A-1-FRL-6928-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Vehicle  inspection  and  Maintenance 
Program;  Restructuring  OTR 
Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACHON:  Final  rule. 


SUMMARY:  EPA  is  approving  a  Clean  Air 
Act  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maine.  On  December  17,  1998  (63  FR 
69594),  EPA  proposed  to  approve  a 
revision  to  the  Maine  SIP.  This  SIP 
revision  request  was  submitted  to  EPA 
for  approval  on  November  19, 1998  by 
the  Maine  Department  of  Environmental 
Protection  (DEP)  for  vehicle  inspection 
and  maintenance  (I/M).  That  submittal 
requested  further  flexibility  firom  I/M 
requirements  applicable  to  the  Ozone 
Transport  Region  (OTR)  in  light  of  the 
air  quality  status  of  the  area.  EPA 
proposed  approval  of  the  State's  I/M 
program  under  the  concept  of  OTR 


"restructuring."  EPA  received  no 
comments  on  the  December  17,  1998 
proposal.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 

DATES:  This  rule  will  become  effective 
on  February  9,  2001. 

ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Enviroimiental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  401  M  Street,  (Mail  Code 
6102),  S.W.,  Washington.  D.C;  and  the 
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Bureau  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  State  House-Station  No.  17, 
Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 
SUPPLEMENTARY  INFORMATION: 

This  Supplementary  Information 
section  is  organized  as  follows: 

I.  What  SIP  revision  was  submitted  by  the 
State  of  Maine? 

II.  What  are  the  relevant  Clean  Air  Act 
requirements? 

m.  What  action  did  EPA  propose  for  the 

Maine  I/M  SIP? 
rv.  What  action  did  EPA  take  to  defer  the 

offset  sanction  in  Maine? 

V.  What  is  EPA's  basis  for  restructuring  the 
Ozone  Transport  Region  requirements? 

VI.  Have  any  circumstances  changed  since 
the  original  proposal? 

VII.  What  action  is  EPA  taking  on  Maine's 
I/M  program? 

VIII.  EPA  Action 

IX.  Administrative  Requirements 

I.  What  SIP  Revision  Was  Submitted  by 
the  State  of  Maine? 

Maine  DEP  submitted  a  revision  to  the 
Maine  SIP  on  November  19,  1998  for  a 
vehicle  I/M  program.  This  submittal 
requested  further  flexibility  from 
requirements  applicable  to  states  in  the 
OTR  in  light  of  the  air  quality  status  of 
the  area  at  that  time.  The  SIP  revision 
includes  sections  of  die  "Maine  Safety 
Inspection  Manual,"  and  additional 
supporting  material  including  detailed 
authorizing  legislation  (L.D.  2223,  "An 
Act  to  Reduce  Air  Pollution  from  Motor 
Vehicles  and  to  Meet  Requirements  of 
the  Federal  Clean  Air  Act"), 
administrative  items,  and  a  description 
of  the  program  being  implemented. 

n.  What  Are  the  Relevant  Clean  Air  Act 
Requirements? 

Section  184(b)(1)(A)  of  die  Act 
requires  areas  with  a  population  of  at 
least  100,000  in  a  metropolitan 
statistical  area  in  the  OTR  to  adopt  and 
implement  an  inspection  and 
maintenance  program  meeting  EPA's 
enhanced  1/M  performance  standard. 
EPA's  I/M  nde  was  established  on 
November  5,  1992  (57  FR  52950).  EPA 
made  significant  revisions  to  the  I/M 
rule  on  September  18,  1995  (60  FT^ 
48035)  and  on  July  25,  1996  (61  FR 
39036).  Maine  is  subject  to  the 
requirements  of  the  Act  for  an  I/M 
program  in  the  Portland,  Maine  area. 
Maine's  program  was  initially  submitted 
to  fidfill  the  State's  obligations  to 
implement  I/M  pursuant  to  these 
requirements.  The  I/M  regidation  was 
codified  at  40  CFR  part  51,  subpart  S, 
and  requires  States  subject  to  the  I/M 
requirement  to  submit  an  1/M  SIP 
revision  that  includes  all  necessary  legal 


authority  and  the  items  specified  in  40 
CFR  51.350  through  51.373. 

m.  What  Action  Did  EPA  Propose  for 
the  Maine  I/M  SIP? 

EPA  proposed  approval  of  Maine's 
I/M  program  under  the  concept  of  OTR 
"restructuring"  on  December  17,  1998 
(63  FR  69594).  EPA  stated  that  the 
Portland,  Maine  area  and  all  nearby 
areas  had  met  the  one-hour  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone.  Because  of  this,  and  because 
of  the  technical  demonstration  made  by 
the  State,  EPA  made  a  determination 
that  emission  reductions  from  I/M 
under  section  1 84  would  not 
significantly  contribute  to  the 
attainment  of  the  one-hour  ozone 
standard  anywhere  in  the  OTR,  and  the 
J/M  requirement  could  be 
"restructiired."  EPA  then  proposed 
approval  of  the  I/M  SIP  as  a  SIP 
strengthening  measure  under  section 
110  of  the  Clean  Air  Act.  EPA  received 
no  comments  on  its  proposal. 

IV.  What  Action  Did  EPA  Take  To  Defer 
the  Offset  Sanction  in  Maine? 

Due  to  the  disapproval  of  an  earlier 
I/M  SIP  submitted  by  the  State  of  Maine, 
the  Clean  Air  Act's  offset  sanction  was 
applicable  in  Maine  beginning 
December  6,  1998.  Based  on  the 
December  17,  1998  proposed  approval 
(63  FR  69594)  on  diat  same  day,  EPA 
published  an  interim  final  rule  in  the 
Federal  Register  which  stayed  that 
sanction  and  deferred  the  imposition  of 
the  highway  funding  sanction  in  Maine 
(63  FR  69559).  In  that  action  EPA  said 
that  the  stay  and  deferral  would  remain 
in  effect  imtil  EPA  took  final  action  on 
the  Maine  I/M  SIP  proposed  on  that 
same  day  or  retracted  its  proposed 
approval. 

Today  EPA  is  issuing  a  final,  full 
approval  of  Maine's  submitted  1/M 
program  SIP  revision,  and  a  final 
determination  that  the  CAA  requirement 
for  an  enhanced  I/M  program  for  areas 
in  the  OTR  does  not  apply  for  Maine. 
Accordingly,  all  sanctions  and  FTP 
clocks  started  based  on  EPA's  earlier 
disapproval  of  Maine's  I/M  program  are 
terminated  upon  the  effective  date  of 
today's  action. 

V.  What  Is  EPA's  Basis  for 
"Restructuring"  Ozone  Transport 
Region  Requirements? 

Section  176A  of  the  Clean  Air  Act  is 
entitled  "Interstate  Transport 
Commissions,"  and  discusses  the 
criteria  used  to  add  or  remove  areas 
from  transport  regions.  Section 
176A(a)(2)  states  that  the 
"Administrator  .  .  .  may  remove  any 
State  .  .  .  from  the  [OTR]  whenever  the 


Administrator  has  reason  to  believe  that 
control  of  emissions  in  that  State  .  .  . 
pursuant  to  [the  Act's  requirements  for 
the  OTR]  will  not  significantly 
contribute  to  attainment  of  the  standard 
in  the  region."  Implicit  in  EPA's 
authority  to  remove  a  State  from  the 
OTR  entirely  is  the  authority  to 
eliminate  or  "restructure"  specific 
control  requirements  for  States  that 
remain  in  the  OTR,  provided  the  State 
demonstrates  that  the  control  of 
emissions  from  such  requirement  will 
not  significantly  contribute  to 
attainment  of  the  one-hour  ozone 
standard  anywhere  in  the  OTR. 

VI.  Have  Any  Circumstances  Changed 
Since  the  Original  Proposal? 

In  the  December  17,  1998  notice 
proposing  to  approve  Maine's  I/M  SIP, 
we  noted  that  this  program  is  designed 
to  get  the  emission  reductions  required 
by  EPA's  I/M  regulation  for  enhanced  1/ 
M  programs  mandated  solely  pursuant 
to  OTR  requirements  in  section 
184(b)(1)(A).  Nevertheless,  the  program 
did  not  meet  these  enhanced  1/M 
requirements  primarily  due  to  the  Act's 
requirement  for  a  registration-based 
enforcement  program.  We  proposed  that 
since  Maine  had  demonstrated  that  it 
did  not  affect  any  other  one-hour  ozone 
nonattainment  areas  in  the  OTR  that 
were  violating  that  standard,  this  area 
could  have  "opted-out"  of  the  OTR 
under  section  176A.  Maine  is  also 
attaining  the  1-hour  ozone  standard.  But 
since  Maine  did  not  want  to  "opt-out" 
of  the  OTR,  and  merely  wanted 
flexibility  on  enhanced  I/M,  we 
proposed  to  accept  the  I/M  program  that 
Maine  had  submitted  as  a  SIP 
strengthening  measure  under  section 
110.  The  proposal  was  also  based  on  air 
quality  data  that  demonstrated  that  all 
of  the  remaining  nearby  ozone 
nonattainment  areas  in  Massachusetts, 
New  Hampshire,  and  Rhode  Island  had 
achieved  the  1-hour  standard.  EPA  had 
proposed  to  revoke  the  1-hour  standard 
based  on  these  air  quality  data.  That 
proposal  to  revoke  the  one-hour  ozone 
standard  in  each  of  these  areas  was 
finalized  on  June  9,  1999  (64  FR  30911). 

However,  due  to  uncertainty 
regarding  the  status  of  implementing 
EPA's  8-hour  ozone  standard,  on 
October  25,  1999  (64  FR  57424),  EPA 
proposed  that  the  one-hour  standard 
should  apply  again  in  all  areas  where  it 
was  previously  revoked.  That  action 
was  finalized  on  July  20,  2000  (65  FR 
45182).  Many  of  these  areas  that  were 
previously  designated  nonattainment 
have  air  quality  which  meets  the  one- 
hour  ozone  NAAQS.  including  all  the 
areas  noted  in  EPA's  December,  1998 
proposed  action.  It  should  be  noted  that 
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air  quality  monitoring  data  averaged 
over  the  years  1997  through  1999 
showed  that  the  PorUand,  Maine  area 
(consisting  of  York,  Cumberland  and 
Sagadahoc  Counties)  had  a  design  value 
of  0.125  ppm.  Ehuing  this  period,  this 
area  was  exceeding  the  one-hour  ozone 
standard,  albeit  by  a  small  margin.  But 
more  recent  data  based  on  1998  through 
2000  monitoring  data,  and  earlier  data 
which  was  the  basis  for  our  proposal 
(1996  through  1998  monitoring  data), 
shows  that  the  PorUand  area  is  attaining 
the  one-hour  ozone  standard.  EPA  is 
basing  this  determination  upon  three 
years  of  complete,  quality-assured, 
ambient  air  monitoring  data  for  the  1998 
to  2000  ozone  seasons  that  demonstrate 
that  the  Portland  area  has  attained  the 
one-hour  ozone  NAAQS,  as  recorded  in 
EPA's  Aerometric  Information  Retrieval 
System  (AIRS).  All  other  areas  in  Maine, 
New  Hampshire,  eastern  Massachusetts 
and  Vermont  continue  to  measure  air 
quality  that  meets  the  one-hour  ozone 
standard.  Therefore,  EPA  has  concluded 
that  its  earlier  finding  under  section 
176A  is  still  valid  and  we  are  finalizing 
approval  of  the  December  1998 
proposed  action. 

Vn.  What  Action  Is  EPA  Taking  With 
Maine's  I/M  program  and  OTR 
"Restructuring"? 

EPA  is  approving  Maine's  I/M 
submittal.  EPA  has  reviewed  the  State 
submittal  against  the  requirements  of 
the  Act  and  EPA's  final  I/M  rule.  The 
SIP  submission  does  not  meet  all  of  the 
requirements  of  EPA's  final  rule  for 
enhanced  I/M.  The  program  does, 
however,  contribute  to  air  quality 
improvement.  Therefore,  EPA  is 
approving  Maine's  I/M  program  because 
it  is  a  SIP  strengthening  measure  under 
section  110.  The  EPA  is  also 
determining  that  an  enhanced  I/M 
program  in  Maine  would  not 
significanUy  contribute  to  attainment  in 
any  other  State  in  the  OTR. 

Vm.  EPA  Action 

EPA  is  approving  the  SIP  revision 
Maine  submitted  on  November  19,  1998 
as  a  revision  to  the  Maine  SIP  for  I/M. 
EPA  is  approving  the  Maine  I/M 
program  as  strengthening  the  State's  SIP 
under  section  110  of  the  Act.  EPA  is 
also  taking  final  action  removing  the 
detailed  CAA  requirements  for  an 
enhanced  I/M  program  in  the  OTR  for 
Maine.  Accordingly,  all  sanctions  and 
FTP  clocks  related  to  approval  of 
Maine's  1/M  program  are  terminated 
upon  the  effective  date  of  today's  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  precedent  for  any  future  request  for 
revision  to  any  State  implementation 


plan.  Each  request  for  revision  to  the 
State  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IX.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entiUed  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationchip 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 


section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy 
affects  or  uniquely  affects  the 
commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
nde,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Drder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningfid 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significanUy  or  luiiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3fb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
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E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  In  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  niillion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  bom  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  avcdlable 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  12,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  27,  2000. 
Carol  Browner, 

Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  U— Maine 

2.  Section  52.1019  is  removed. 

3.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§52.1020    Identification  of  plan. 

***** 

(c)  *  *  * 

(48)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  November  19,  1998. 

(i)  Incorporation  by  reference. 

(A)  "Maine  Motor  Vehicle  Inspection 
Manual,"  as  revised  in  1998,  pages  1- 
12  through  1-14,  and  page  2-14,  D.l.g. 

(B)  Authorizing  legislation  effective 
July  9, 1998  and  entitled  H.P.  1594— 
L.D.  2223,  "An  Act  to  Reduce  Air 
Pollution  fi-om  Motor  Vehicles  and  to 
Meet  Requirements  of  the  Federal  Clean 
Air  Act." 

(ii)  Additional  material. 

(A)  Document  entitled  "State  of 
Maine  Implementation  Plan  for 
Inspection/Maintenance"  dated 
November  11,  1998. 

(B)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated 
November  19, 1998  submitting  a 
revision  to  the  Maine  State 
Implementation  Plan. 

4.  In  §52.1031,  the  Table  is  amended 
by  adding  a  new  citation  for  vehicle 
inspection  and  maintenance  at  the  end 
of  the  tabte  to  read  as  follows: 

§52.1031— EPA— approved    Maine 
regulations. 
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Table  52.1031— EPA-Approved  Rules  and  Regulations 


State  citation 


Date 
Title/Subject        adopted 
by  State 


Date 

approved 

by  EPA 


Federal 
Register 

citation 


52.1020 


"Vehicle  l/M" 


Vehicle  In- 
spection 
and  Main- 
tenance. 


7/9/98 


1/10/01      66  FR  1875 


(c)(48)  Maine  Motor  Vehicle  Inspection  Man- 
ual," revised  in  1998.  pages  1-12 
through  1-14,  and  page  2-14,  D.l.g. 
Also,  Authorizing  legislation  effective 
July  9,  1998  and  entitled  L.D.  2223, 
"An  Act  to  Reduce  /Vir  Pollution  from 
Motor  Vehicles  and  to  Meet  Require- 
ments of  the  Federal  Clean  /Vir  Act." 


[FR  Doc.  01-570  Filed  1-9-01;  8:45  am] 

BILLING  CODE  SS6(V-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-301091;  FRL-^760-3] 
RIN  2070-AB78 

Tebufenozide;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
tebufenozide  in  or  on  the  legiune 
vegetable  group,  foliage  of  legume 
vegetable  group,  sunflowers,  garden  beet 
roots  and  garden  beet  tops.  This  action 
is  in  response  to  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  legiune  vegetables, 
sunflowers,  and  table  beets.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
tebufenozide  in  these  food  commodities. 
The  tolerances  will  expife  and  are 
revoked  on  December  31,  2002. 
DATES:  This  regulation  is  effective 
January  10,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-309091, 
must  be  received  by  EPA  on  or  before 
March  12,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu'  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-309091  in 


the  subject  line  on  the  first  page  of  yoiu 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division,  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  30ft-9367  and  e-mail 
address:  ertman.andrew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  thisdocument,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
vvrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
wvvrw.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directiy 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  niunber 
OPP-309091.  The  official  record 
consists  of  the  docujments  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunentsthat 
are  referenced  in  those  documents.  The 
public  version  of  the  official  record  does 
not  include  any  information  claimed  as 
CBI.  The  public  version  of  the  official 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
submitted  during  an  applicable 
comment  period  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Mall  #  2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 
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n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  residues  of 
the  insecticide  tebufenozide  benzoic 
acid,  3,5-dimethyl-l-(l  ,1-dimethylethyl- 
2-(4-ethylbenzoyIhydrazide  in  or  on 
vegetable,  legume,  group  at  2.0  parts  per 
million  (ppm);  vegetable,  foliage  of 
legume,  group  at  7.0  ppm;  sunflower  at 
1.5  ppm;  beet,  garden,  root  at  0.3  ppm; 
and  beet,  garden,  tops  at  9.0  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2002.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  tolera,nce  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  frtDm 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposxire  throiigh  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  the  FIFRA,  authcHizes 
EPA  to  exempt  any  Federal  or  State 
agency  bom  any  provision  of  FIFRA,  if 


EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  (FQPA).  EPA  has  estabhshed 
regulations  governing  such  emergency 
exemptions  in  40  CFR  part  166. 

m.  Emergency  Exemption  for 
Tebufenozide  on  Legume  Vegetables, 
Sunflowers,  and  Table  Beets  and 
FFDCA  Tolerances 

The  state  of  California  requested  the 
use  of  tebufenozide  on  table  beets  to 
control  beet  armyworms  and  the  state  of 
Texas  requested  the  use  of  tebufenozide 
on  legume  vegetables  and  sunflowers  to 
control  beet  armyworms.  EPA  has 
authorized  imder  FIFRA  section  18  the 
use  of  tebufenozide  on  legiune 
vegetables  and  sunflowers  in  Texas  and 
table  beets  in  California  for  control  of 
the  beet  armyworm.  After  having 
reviewed  the  submissions,  EPA  concurs 
that  emergency  conditions  exist  for 
these  States. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  tebufenozide  in  or  on  legume 
vegetables,  simflowers  and  table  beets. 
In  doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
4Q8(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensiue  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportimity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31,  2002,  imder 
FFDCA  section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amoiuits 
specified  in  the  tolerance  remaining  in 
or  on  the  legume  vegetable  group, 
foliage  of  legume  vegetable  group, 
sunflowers,  garden  beet  roots  and 
garden  beet  tops  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  tebufienozide  meets  EPA's 


registration  requirements  for  use  on 
legume  vegetables,  sunflowers  or  table 
beets  or  whether  permanent  tolerances 
for  these  uses  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  these  tolerances  serve  as 
a  basis  for  registration  of  tebufenozide 
by  a  State  for  special  local  needs  imder 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  California  and  Texas  to 
use  this  pesticide  on  these  crops  imder 
section  18  of  FIFRA  without  following 
all  provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  tebufenozide,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
tebufenozide  in  or  on  vegetable,  legume, 
group  at  2.0  ppm;  vegetable,  foliage  of 
legiune,  group  at  7.0  ppm;  sunflower  at 
1.5  ppm;  beet,  garden,  root  at  0.3  ppm; 
and  beet,  garden,  tops  at  9.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  observed 
adverse  effects  (NOAEL)  are  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (LOAEL)  is  sometimes  used 
for  risk  assessment  if  no  NOAEL  was 
achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
-  applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
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other  unknowns.  An  UF  of  100  is                     For  non-dietary  risk  assessments               (e.g.,  risk  is  expressed  as  1  xlO^  or  one 
routinely  used,  lOX  to  account  for  inter-      (other  than  cancer)  the  UF  is  used  to            in  a  million).  Under  certain  specific 
species  differences  and  lOX  for  intra-          determine  the  level  of  concern  (LOC).          circumstances,  MOE  calculations  will 
species  differences.                                       For  example,  when  100  is  the                       be  used  for  the  carcinogenic  risk 

For  dietary  risk  assessment  (other            appropriate  UF  (lOX  to  account  for              assessment.  In  this  non-linear  approach, 
than  cancer  the  Agency  uses  the  UF  to         interspecies  differences  and  lOX  for             g  -point  of  departure"  is  identified 
calculate  an  acute  or  chronic  reference        jntraspecies  differences)  the  LOG  is  100.     below  which  carcinogenic  effects  are 
dose  {RID)  acute  or  chronic  RfD  where        I°/'^J"^*^  "'^'  ^.'^^°  °^  ^^      ,tS^^^      ^o*  expected.  The  point  of  departure  is 
the  Rfl:  is  equal  to  the  NOAEL  divided       '°S^AVullZ^^!ir^f,'!!Z^A  ^    A^      ^^^^"v  a  NOAEL  based  on  in 
by  the  appropriate  UF  (RflD  =  NOAEL/        compai^d  to  Ae  LOG                ^  ^"^          endpoint  related  to  cancer  effects 
UF,  where  an  additional  safety  factor  is          The  linear  default  risk  methodology        though  it  may  be  a  different  value 
retained  due  to  concerns  unique  to  the        n*  is  the  primary  method  currently             derived  from  the  dose  response  curve. 
FQPA,  this  additional  factor  is  applied        used  by  the  Agency  to  quantify                     ^°  estimate  risk,  a  ratio  of  the  point  of 
to  the  RfD  by  dividing  the  RfD  by  such        carcinogenic  risk.  The  Q*  approach             departure  to  exposure  (MOE  c«c«  = 
additional  factor.  The  acute  or  chronic        assumes  that  any  amount  of  exposure          point  of  departure/exposures  is 
Population  Adjusted  Dose  (aPAD  or             will  lead  to  some  degree  of  cancer  risk.        calculated.  A  summary  of  the 
cPAD)  is  a  modification  of  the  RfD  to          A  Q*  is  calculated  and  used  to  estimate      toxicological  endpoints  for  tebufenozide 
accommodate  this  type  of  FQPA  Safety       risk  which  represents  a  probability  of         used  for  human  risk  assessment  is 
Factor.                                                            occurrence  of  additional  cancer  cases          shown  in  the  following  Table  1 : 

Table  l  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Tebufenozide  for  Use  in  Human  Risk 

Assessment 

Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concem  for  Risk 

Assessment 

Study  and  Toxkxilogk^l  Effects 

Acute  dietary  females  13-60 
years  of  age 

Acute  dietary  general  population 
including  infants  and  children 

N/A 
N/A 

N/A 
N/A 

No  syslemk:  or  neurotogcal  effects  In  rats  at 
2,000  milligrams/kitograms/day  (mg/kg/day) 
highest  dose  tested,  (HDT).  No  maternal  or 
developmental  effects  in  rats  or  rabbits  at 
1 ,000  mg/kg/day  HDT.  /Vn  acute  risk  assess- 
ment is  not  required. 

No  systemic  or  neurologk:al  effects  in  rats  at 
2.000  mg/kg/day  HDT  No  matemal  or  devel- 
opmental effects  in  rats  or  rabbits  at  1,000 
mg/kg/day  HDT.  An  acute  risk  assessment  is 
not  required. 

Oironic  dietary  all  populations 

NOAEL=  1.8  mg/kg/day  UF 
=  100  Chronic  RfD  = 
0.018  mg/kg/day 

V 

FQPASF=1XcPAD  = 
chronk:  RfD  FQPA  SF 
=0.018  mg/kg/day 

NOAEL  =  1.8  mg/kg/day  from  hematologogk»l 
effects  in  a  chronk:  dog  feeding  study.LOAEL 
=  8.7  mg/kg/day  based  on  growth  retarda- 
tion,alteratk^ns  in  hematotogy  parameters, 
changes  in  organ  weights,  and 
histopathologk^al  leskxis  in  the  bone,  spteen 
and  liver 

Short-term  dermal  (1  to  7  days 
(Residential) 

N/A 

N/A 

No  dermal  or  syslemk;  toxKity  seen  in  rats  ad- 
ministered 15  demial  applk;ations  at  1,000 
mg/kg/day  (limit  dose  over  21  days)  with  et- 
ttier  technk^ai  material  or  23%  formulation.  No 
devetopmental  endpoints  of  concem. 

Intermediate-term  dermal  (1 
week  to  several  monttis)  (Res- 
idential) 

N/A 

N/A 

No  denmal  or  systemk:  toxk%  seen  in  rats  ad- 
ministered 15  dermal  applcations  at  1,000 
mg/kg/day  (limit  dose  over  21  days  with  either 
technk-.al  material  or  23%  fomnulation.  No  de- 
velopmental endpoints  of  concem. 

Long-temi  demial  (several 
monttis  to  lifetime)  (Residen- 
tial) 

N/A 

N/A 

Use  pattern  indkates  chronk:  dermal  exposure 
not  antk:ipated.  In  additkxi,  no  dermal  or  sys- 
tems toxrcity  observed  in  21 -day  dermal 
studies  with  eittier  technk:al  material  or  23% 
formulatk)n. 

Short-term  infialation  (1  to  7 
days)  (Residential) 

N/A 

N/A 

• 

ToxKity  Category  IV  for  this  route  lettial  con- 
centration (LC)5o  4.5  mg/L 

Intermediate-temi  infialation  (1 
week  to  several  monttis)  (Res- 
idential) 

N/A 

N/A 

Toxicity  Category  IV  for  this  route  LC-w  4.5  mg/ 
L. 

•   ■          k 

•- 

- 
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Table  1 .— Sumkmry  of  Toxicolcxsical  Dose  and  Endpoints  for  Tebufenozide  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 

Dose.  Used  in  Risk 
Assessment  UF 

FQPA  SF*  and  Level  of 

Concem  for  Risk 

Assessment 

Study  and  Toxicotogical  Effects 

Long-term  inhalation  (several 
months  to  lifetime)  (Residen- 

m 

N/A 

N/A 

Toxrcity  Category  IV  for  this  route  LCv)  4.5  mg/ 
L. 

Cancer  (oral,  dermal,  inhalation 

N/A 

N/A 

Classified  Group  E  -No  evidence  of  carcino- 
genicity in  humans 

'  The  reference  to  tfie  FQPA  Safety  Factor  refers  to  any  additk>nal  safety  factor  retained  due  to  concerns  unique  to  tfie  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  40  CFR  180.482  for  the 
residues  of  tebufenozide,  in  or  on  a 
variety  of  raw  agricultural  commodities 
(RAC).  Currently,  established  tolerances 
for  residues  of  tebufenozide  are  listed 
under  40  CFR  180.482  and  include 
permanent  tolerances  for  residues  in/on 
pecans  0.01  ppm  and  walnuts  0.1  ppm, 
tolerances  for  residues  in/on  imported 
apples  1.0  ppm  and  wine  grapes  0.5 
ppm,  and  time-limited  tolerances  for 
residues  in/on  various  plant  and  animal 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  tebufenozide  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute  dietary 
exposure  risk  assessment  is  not  required 
because  the  Agency  did  not  identify  an 
acute  dietary  endpoint  that  was 
applicable  to  females  (13+  years)  or  to 
the  general  popidation,  including 
infants  and  children. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 


Dietary  Exposure  Evaluation  Model 
(DEEM"")  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1991  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFU)  and  acciunulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposing  assessments:  For 
the  chronic  analysis,  tolerance  level 
residues  and  some  percent  crop  treated 
(%CT)  and  some  market  share 
assumptions  were  used.  Where  market 
share  information  was  available,  it  was 
used  in  preference  over  %CT  data  since 
it  is  the  larger,  more  conservative 
number  and  therefore,  more  protective 
of  human  health.  The  highest  chronic 
dietary  exposure  was  for  non-nursing 
infants  <1  year  at  0.015071  mg/kg/day, 
84%  of  the  cPAD.  The  chronic  dietary 
assessment  should  be  viewed  as 
conservative.  Further  refinement,  using 
anticipated  residue  levels  and 
additional  CT  data,  would  result  in 
lower  exposure  rates.  Water  modeling 
data  were  used  to  calculate  residues 
(EECs)  to  compare  to  the  drinking  water 
levels  of  comparison  (OWLCXI!)  for 
chronic  exposures. 

iii.  Cancer.  Because  tebufenozide  has 
been  classified  as  a  "Group  E" 


carcinogen,  a  cancer  risk  assessment  is 
not  required. 

iv.  Anticipated  residue  and  %CT 
information.  Section  408(b)(2)(F)  states 
that  the  Agency  may  use  data  on  the 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings: 

Condition  a.  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue. 
Condition  b.  that  the  exposing  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and. 
Condition  c,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  imderstate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT  information  as  follows: 


Crop 

Aimonds 

Apples 

Beans/Peas,  dry  

Cabbage,  fresh  

Cote  crops 

Cotton  

Pears 

Spinach,  fresh 

Spinach,  Processed 

Sugarcane _ 

Walnuts 


Average 


1% 
1% 
0% 
2% 
1% 
1% 
S% 
2% 
20% 
3% 
10% 


Maximum 


1% 
2% 
1% 
3% 
2% 
4% 
5% 
3% 
29% 
5% 
16% 


The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 


With  respect  to  Condition  (1),  PCT 
estimates  are  derived  frtim  Federal  and 


private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
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a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  Over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  (2) 
and  (3),  regional  consumption 
information  and  consumption 
information  for  significant 
subpopulations  is  taken  into  accoimt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  popidation  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
tebufenozide  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
tebufenozide  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
tebufenozide. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAIvIS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 


GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/ 
EXAMSincorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  PC  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concem. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  &x)m  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  tebufenozide 
they  are  further  discussed  in  the 
aggregate  risk  sections  below.       * 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  tebufenozide  for 
chronic  exposures  are  estimated  to  be 
16.5  parts  per  billion  (ppb)  for  surface 
water  and  1 .04  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure  e.g., 
for  lawn  and  garden  pest  control,  indoor 
pest  control,  termiticides,  and  fiea  and 
tick  control  on  pets. 

The  Agency  determined  that  there  are 
potential  short-term  non-occupational/ 
residential  postapplication  exposures 
(incidental  non-dietary  ingestion)  to 
toddlers  for  the  use  of  tebufenozide  on 
ornamentals.  However,  since  acute 


dietary  endpoints  were  not  selected,  the 
short-term  postapplication  exposure/ 
risk  assessment  is  not  required. 
Intermediate-term  and  chronic 
incidental  non-dietary  exposures  are  not 
expected  for  ornamental  uses.  Risk 
assessments  for  residential  applications 
are  not  needed  due  to  the  absence  of 
dermal  and  inhalation  endpoints. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  dechanism  of  toxicity." 

EPA  does  not  have,  at  this  ti.ne, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances 
November  26. 1997  (62  FR  62961). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-natal 
and  post-natal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Developmental  toxicity  studies.  In 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits,  there  was  no 
evidence  of  maternal  or  developmental 
toxicity;  the  maternal  and 
developmental  NOAELS  were  1 ,000 
milligrams/kilograms/day  (mg/kg/day) 
highest  dose  tested  (HDT). 
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3.  Reproductive  toxicity  study.  In  2- 
generation  reproduction  studies  in  rats, 
toxicity  to  the  fetuses/o^pring,  when 
observed,  occurred  at  equivalent  or 

-higher  doses  than  in  the  maternal/ 
parental  animals. 

4.  Prenatal  and  postnatal  sensitivity. 
The  data  provided  no  indication  of 
increased  sensitivity  of  rats  or  rabbits  to; 
in  utero  and/or  postnatal  exposure  to 
tebufenozide.  No  maternal  or 
developmental  findings  were  observed 
in  the  prenatal  developmental  toxicity 
studies  at  doses  up  to  1 ,000  mg/kg/day 
in  rats  and  rabbits.  In  the  2-generation 
reproduction  studies  in  rats,  effects 
occiured  at  the  same  or  lower  treatment 
levels  in  the  adults  as  in  the  offspring. 

5.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebufenozide  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Data 
provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
tebufenozide.  Based  on  this,  EPA 
concludes  that  reliable  data  support  the 
use  of  the  standard  100-fold  UF,  and 
that  the  lOX  safety  factor  to  protect 
infants  and  children  should  be  removed. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 


in  water  EECs.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  mg/kg/day  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposiue).  This  allowable 
exposure  throu^  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (aduh  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consiunption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposiue  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groimd  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposiues 
to  tebufenozide  in  drinking  water  (when 


considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  tebufenozide  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1.  Acute  risk.  No  toxicological 
endpoint  was  identified  for  acute 
toxicity.  Therefore,  no  acute  aggregate 
risk  assessment  is  needed. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  tebufenozide  from  food 
will  utilize  25%  of  the  cPAD  for  the 
U.S.  population,  83%  of  the  cPAD  for 
non-nursing  infants  <  1  year  old  and 
61%  of  the  cPAD  for  children  1-6  years 
old.  Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
tebufenozide  is  not  expected.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposure  to 
tebufenozide  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimated 
environmental  concentrations  of 
tebufenozide  in  surface  and  ground 
water,  EPA  does  not  expect  tiie 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Tebufenozide 


Population  subgroup 


U.S.  population  

Non-nursing  infants  <  1  year  oU 
Females  13+/nursing  


cPADmg/ 
kg/day 


0.018 
0.018 
0.018 


%cPAD 
(Food) 


25 
83 
29 


Surface 
Water  (ppb) 


17 
17 
17 


Ground- 
Water  EEC 
(ppb) 


Chronic 
DWLOC 

(ppb) 


49 

30 

390 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposiire  plus  chronic 
exposiue  to  food  and  water  (considered 
to  be  a  background  exposure  level. 

Though  residential  exposiire  could 
occur  with  the  use  of  tebufenozide, 
notoxicological  effects  have  been 
identified  for  short-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
were  previously  addressed. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposiure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 


exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 

Though  residential  exposure  could 
occur  with  the  use  of  tebufenozide,  no 
toxicological  effects  have  been 
identified  for  intermediate-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  siun 
of  the  risk  from  food  and  water,  which 
were  previously  addressed.O 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Tebufenozide  is  classified 
as  Group  E  (no  evidence  of 
carcinogenicity  in  humans,  and 
therefore,  no  cancer  risk  assessment  is 
required. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 


that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general    \ 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  tebufenozide 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  bom:  Calvin  Furlow,  PRRIB, 
mSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  I'rotection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
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Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  tebufenozide  in  or  on  legume 
vegetables,  sunflowers,  and  garden 
beets.  International  harmonization  is  not 
a  concern  for  these  actions. 

C.  Conditions 

Rotational  crop  restrictions.  The 
following  restrictions  are  required  for 
these  proposed  uses.  Crops  which  the 
label  allows  to  be  treated  directly  can  be 
planted  at  an3rtime.  All  other  crops  can 
be  plemted  30-  days  after  application. 
The  previous  12  month  plantback 
interval  for  cereal  grains,  grasses  and 
non-grass  animal  feeds  is  no  longer 
necessary  with  the  establishment  of 
rotational  crop  tolerances. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  tebufenozide, 
in  or  on  the  following:  vegetable, 
legume,  group  at  2.0  ppm;  vegetable, 
foliage  of  legume,  group  at  7.0  ppm; 
sxmflower  at  1.5  ppm;  beet,  garden,  root 
at  0.3  ppm;,  and  beet,  garden,  tops  at  9.0 
ppm. 

Vn.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regvdation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu-es  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu'  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 


niunber  OPP-309091  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  12,  2001. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 

-by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  1900,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
niunber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  pvupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division,  7505C  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 


mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division,  7502C  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-30901,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division,  7502C  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  coiuier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCD 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encrj^jtion. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yoiur  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time 
limited  tolerances  imder  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  October  4,  1993 
(58  FR  51735).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
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unfunded  memdate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  May  19, 
1998  (63  FR  27655),  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  February  16, 1994  (59  FR 
7629),  or  require  OMB  review  or  any  . 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  April  23, 1997  (62  FR 
19885).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piusuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  nde,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  August  10,  1999  (64  FR 
43255).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regiilations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  14,  2000. 
James  |ones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q].  346(a),  and 
371. 

2.  Section  180.482  is  amended  by 
alphabetically  adding  conunodities  to 
the  table  in  paragraph  (b)  to  read  as 
follows: 

§  1 80.482    Tebufenozide;  tolerances  for 
residues. 


(b)*  *  • 


Commodity 


Parts  per  million 


Expiration/revocation  date 


Beet,  garden,  root 
Beet,  garden,  top 

Sunflower 

Vegetable,  foliage  of  leg- 

un%,  group 
Vegetat>le,  legume,  group 


0.3 
9.0 

1.5 


7.0 
2.0 


12/31/02 
12/31/02 

12/31/02 


12/31/02 
12/31/02 


(FR  Doc.  01-574  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3100,  3106,  3108, 3130. 
and  3160 

(WO-310-1310-01-24 1A-PB] 

RIN  1004-AC54 

Oil  and  Gas  Leasing:  Onshore  Oil  and 
Gas  Operations 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  Rule. 

summary:  The  final  rule  will:  Clarify  the 
responsibilities  of  oil  and  gas  lessees 
and  operating  rights  owners  for 
protecting  Federal  and  Indian  oil  and 
gas  resources  from  drainage;  specify 
when  the  obligations  of  the  lessee  or 
operating  rights  owner  to  protect  against 
drainage  begin  and  end;  clarify  what 
steps  to  take  to  determine  if  drainage  is 
occurring;  and  specify  the 
responsibilities  of  assignors  and 
assignees  for  reclamation  and  other 
lease  obligations. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  9,  2001. 

*FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  Shaw,  Fluid  Minerals  Group, 
Bureau  of  Land  Management,  Mail  Stop 
401LS,  1849  "C"  Street,  NW, 
Washington,  DC  20240;  telephone  (202) 
452-0382  (Commercial  or  FTS). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
tTDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339,  7 
days  a  week,  24  hours  a  day,  except 
holidays,  for  assistance  in  reaching  Mr. 
Shaw. 
SUPPLEMENTARY  INFORMATION: 

Contents 

L  Background 
n.  Final  Rule  as  Adopted. 
m.  Responses  to  Comments. 
rV.  Procedural  Matters. 

I.  Background 

The  existing  regulations  in  43  CFR 
part  3100  allow  for  agreements  to 
compensate  the  Federal  Government  for 
drainage  of  (oil  and  gas)  mineral 
resources.  Those  regulations  and  the 
regidations  at  part  3160  require  the 
lessee  or  operating  rights  owner  to  drill 
and  produce  wells  necessary  to  prevent 
drainage  or,  instead,  to  pay 
compensatory  royalties.  These 
regulations  are  based  on  BLM's 
authority  imder  the  Mineral  Leasing  Act 
of  1920  (MLA),  as  amended  and 
supplemented,  and  other  cited 


authorities  to  issue  a  rule  to  carry  out 
their  purposes.  The  existing  regulations 
and  the  standard  oil  and  gas  lease  terms 
make  express  covenants  to  protect  the 
lessor  against  drainage  that  is  implicit  in 
the  law  of  all  oil  and  gas  producing 
states.  An  audit  by  the  Department's 
Office  of  the  Inspector  General  and  a 
BLM  Internal  Control  Review  in  1990, 
both  recommended  we  revise  oiur 
regulations  on  drainage  protection  to 
clarify: 

(1)  When  the  obligations  of  the  lessee 
or  operating  rights  owner  begin  and  end; 
and 

(2)  What  steps  to  take  to  determine  if 
drainage  is  occmring. 

In  1995,  BLM's  Director  appointed  the 
Biueau  Performance  Review  Bonding 
and  Unfunded  Liability  Team  to  review 
a  broad  range  of  liability  issues.  The 
Team  recommended  we  revise  and 
clarify  our  regulations  on  lessee  and 
operating  rights  owner  liability  for 
drainage  prevention,  compensatory 
royalty  payments,  well  plugging  and 
abandonment,  lease  site  reclamation 
and  environmental  remediation.  This 
final  rule  enables  BLM  to  fulfill  its 
responsibility  to  ensiu-e  that  the  public 
and  Indian  lessors  receive  full  value  for 
their  oil  and  gas  resources. 

In  addition  to  addressing  drainage 
issues,  the  final  rule  clarifies  the  cvurent 
regulations  concerning  the 
responsibilities  of  assignors  and 
assignees  of  record  title  or  operating 
rights  interests.  The  cvurent  version  of 
43  CFR  3106.7-2  expressly  states  that  an 
assignor  is  fully  responsible  after  the 
assigiunent  and  prior  to  BLM  approval 
of  the  assignment,  but  the  ciurent  rule 
is  not  clear  as  to  the  responsibility  of  the 
assignor  after  approval.  The  final  rule 
makes  clear  that  the  assignor  continues 
to  be  responsible  for  satisfying  those 
obligations  that  accrued  prior  to  the 
approval  of  the  assignment. 

The  final  rule  clarifies  that  assignees 
have  responsibilities  for  certain 
plugging  and  abandoiunent,  reclamation 
and  environmental  liabilities  that  arose 
prior  to  their  assignment  and  which 
were  evident  to  a  piut:haser  exercising 
due  diligence. 

The  final  rule  implements  a  change  in 
the  definition  of  the  term  "lessee"  to 
include  the  operating  rights  owner, 
consistent  with  the  substantive 
provisions  of  the  proposed  rule. 

II.  Final  Rule  as  Adopted 

The  final  rule  reorganizes  the  order  of 
the  questions  and  answers,  renumbers 
subpart  3162,  and  locates  the  sections 
into  a  more  logical  sequence.  Some 
commenters  suggested  these  regulations 
should  also  apply  to  Indian  oil  and  gas 


leases.  The  final  rule  adopts  the 
sviggestion  to  make  these  regulations 
apply  to  both  Federal  and  Indian  oil  and 
gas  leases.  To  accomplish  this  result,  the 
final  rule  consolidates  all  drainage 
provisions  in  part  3160.  The  following 
table  lists  the  section  numbers  in  the 
proposed  and  final  rule. 


Proposed  rule  section 

Final  rule 
section 

3100.5 

3160  0-5 

3100.21   

3162.2-2 

3100.22  

3162.2-3 

3100.23  

3162.2-4 

3100  70  

3162.2-5 

3100.50  

3162.2-6 

3100.24  

3162.2-7 

3100.40  and  3100.45 

3162.2-8 

3100.51   

3162.2-9 

3100.52  

3162.2-10- 

3100.60  : 

3100  61   

3162.2-11 
3162.2-12 

3100.71   

3162.2-13 

3100  80    

3162.2-14 

3100.55  

3162.2-15 

3165.3  

3165.3 

3165.4  

3165.4 

3106.7-2  

3106.7-6  

3106.7-2 
3106.7-6 

3108.1   

3108.1 

3130.3  

3130.3 

3160  

3160 

3162.2  

3162.2 

3165.3    

3165.3 

3165  4              

3165.4 

m.  Responses  to  Comments 

On  January  13,  1998,  (63  FR  1936), 
BLM  published  in  the  Federal  Register 
the  proposed  rule  on  oil  and  gas 
drainage.  In  a  notice  published  on 
February  24,  1998,  (63  FR  9171),  we 
extended  the  comment  period  for  60 
days.  In  response  to  several  requests,  we 
reopened  the  comment  period  for  60 
days  in  a  notice  published  on  December 
3, 1998,  (63  FR  66776).  We  reopened  the 
comment  period  to  consult  with  Indian 
Tribes,  under  Executive  Order  13084,  on 
the  issue  of  whether  the  proposed  rule 
should  apply  to  Tribal  and  individual 
Indian  oil  and  gas  leases.  We  extended 
the  reopened  comment  period  by  notice 
published  on  January  13,  1999  (64  FR 
2166),  with  the  comment  period  ending 
April  5,  1999,  and  extended  the 
reopened  comment  period  again  in  a 
notice  published  on  April  12, 1999  (64 
FR  1 7598)  with  the  comment  period 
ending  on  June  4, 1999.  Some 
provisions  were  proposed  for  comment 
in  another  rule  (see  63  FR  66840).  We 
received  40  written  comments  on  the 
proposed  rule  fi-om  industry, 
organizations,  and  individuals. 


\ 
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Specific  Gunments 

A  commenter  objected  to  the  question 
and  answer  format  and  suggested  these 
regulations  were  repetitive,  poorly 
organized,  and  required  a  reader  to  look 
in  multiple  sections  to  find  related 
information.  The  final  rule  simplifies 
the  question  and  answer  format  and 
utilizes  plain  language  in  accordance 
with  the  Administration's  Reinventing 
Govenmient  Initiative.  We  believe  this 
format  will  help  everyone  find  relevant 
topics  more  easily.  We  restructured  the 
final  rule  to  better  group  topic  related 
sections. 

A  commenter  suggested  we  should 
not  apply  this  rule  to  reinterpret  the 
meaning  of  terms  in  existing  leases. 
Except  where  changes  are  expressly 
acknowledged  in  this  preamble,  the 
final  rule  is  consistent  with  and 
interprets  existing  lease  provisions  and 
so  may  lawfully  apply  to  existing  leases. 
In  addition,  all  Federal  and  Indian  oil 
and  gas  leases  are  subject  to  future 
regulations  except  to  the  extent  such 
regulations  are  inconsistent  with 
express  lease  provisions  or  the  rights 
granted  in  the  lease. 

A  commenter  suggested  it  was  not 
worthwhile  for  BLM  to  adopt  a  rule  that 
generates  $250,000  in  revenues  while 
increasing  Federal  expenditures  by 
$150,000  and  driving  industry  to  move 
to  private  lands  or  abroad.  The  final  rule 
did  not  adopt  this  suggestion.  Our 
previous  estimates  were  based  on  the 
assumption  that  no  revenues  other  than 
additional  compensatory  royalty 
assessments  would  be  generated  from 
drainage  cases.  In  addition,  the 
compensatory  royalties  estimates  were 
understated  due  to  insufficient  data. 
Based  on  omi  recent  siirvey  of  State 
offices,  if  the  number  of  potential 
drainage  cases  and  the  success  rate  of 
case  retirements  remain  at  the  1998 
level  (1,665  cases  and  8.82  percent 
respectively),  we  expect  additional 
revenues  around  $9.2  million  from  the 
oil  and  gas  drainage  program.  These 
revenues  include  royalties  from 
protective  wells,  compensatory  royalty 
assessments,  unitization  and 
comm unitization  agreements,  or  bonus 
bid  payments  on  previously  unleased 
lands.  Besides  the  additional  revenues, 
lessees  benefit  from  the  implementation 
of  this  rule  because  they  have  a  better 
uinderstanding  of  when,  why,  and  how 
to  fulfill  their  obligations  to  protect 
Federal  and  Indian  minerals  from 
drainage.  By  adopting  this  final  rule,  the 
Federal  Government  benefits  because  it 
reduces  the  time  needed  to  correspond 
with  the  lessees  regarding  procedural 
matters,  and  thus  leads  to  greater 
efficiency  in  performing  technical  and 


economic  analyses  to  determine 
whether  prudent  operators  need  to  drill 
an  ofiset  well.  Further,  it  reduces  the 
need  for  reviews  and  appeals  to  the 
State  Director.  The  estimate  of  $150,000 
is  equivalent  to  10  percent  of  the  annual 
expense  for  the  oil  and  gas  drainage 
program,  and  a  one-time  cost  for 
implementing  these  regulations.  These 
expenses  may  increase  if  we  postpone 
the  implementation  of  this  nde. 

A  commenter  suggested  this  nile 
violates  the  Administrative  Procedure 
Act  because  the  preamble  to  the 
proposed  rule  was  misleading  in 
characterizing  the  rule  as  merely  a 
clarification  of  existing  law.  The 
section-by-section  analysis  of  the 
proposed  rule  described  every 
modification  to  the  existing  rule  so  that 
all  potentially  affected  parties  were 
properly  advised  of  its  provisions. 
While  the  rule  does  provide  greater 
detail  than  existing  regulations  with 
respect  to  both  drainage  and  the  duties 
of  parties  holding  various  interests  in  .a 
lease,  the  substantive  obligations  remain 
those  established  in  the  lease  and 
existing  regulations. 

Some  commenters  suggested  we 
should  not  cover  plugging  and 
abandonment  issues  in  this  "drainage" 
rule.  The  final  rule  retains  the  provision 
for  well  plugging  and  abandonment. 
Nothing  precludes  us  from 
promulgating  r\iles  on  several  topics  in 
a  single  rulemaking  if  we  provide 
adequate  notice  to  the  affected  public. 

Several  commenters  suggested  the 
rule  reverses  IBLA  interpretations  of  the 
lease  and  current  regulations, 
particularly  with  respect  to  who  bears 
the  burden  of  proof  of  drainage.  The 
final  rule  preserves  IBLA's  precedent 
that  BLM  bears  the  burden  of  proof  that 
drainage  exists  and  the  lessee's  notice  or 
knowledge  of  drainage,  but  the  rule 
shifts  the  burden  of  proof  after  BLM  has 
established  a  prima  facie  case  [i.e., 
sufficient  evidence  absent  rebuttal  by 
the  lessee).  This  shift  of  the  burden  of 
proof  to  the  lessee  is  warranted  because 
the  lessee,  by  undertaking  the  duty  to 
protect,  agreed  to  take  the  responsibility 
to  monitor  activities  that  could  resiilt  in 
drainage  of  Federal  or  Indian  mineral 
resources.  Moreover,  the  lessee  is  in  a 
better  position  to  obtain  and  interpret 
relevant  geologic  and  reservoir  data. 

Some  commenters  suggested  it  is 
uneconomical  for  lessees  who  hold 
leases  for  speculative  purposes,  with  no 
intent  to  drill,  to  monitor  activity  on 
adjacent  leases  for  drainage.  The  final 
rule  did  not  adopt  this  suggestion.  The 
duty  to  detect  drainage  and  drill  to 
protect  the  Federal  or  Indian  lessor  from 
drainage  is  not  a  new  requirement,  but 
is  a  lease  obligation  volimtarily  entered 


by  lessees.  A  lessee  who  cannot  protect 
the  Federal  or  Indian  lessor  from 
drainage  should  not  acquire  a  Federal  or 
Indian  lease.  To  allow  anyone  to  hold  a 
Federal  or  Indian  lease  without 
requiring  an  agreement  to  prevent  the 
imcompensated  loss  of  valuable  mineral 
resources  is  not  in  the  interest  of  the 
public  or  Indian  mineral  owners. 

A  commenter  suggested  that  if  BLM 
directs  the  drilling  of  a  protective  well 
and  the  well  does  not  return  a 
reasonable  profit  to  the  lessee,  BLM 
should  pay  the  cost  of  drilling, 
completing  and  equipping  the  well.  The 
final  rule  did  not  adopt  this  suggestion. 
However,  we  address  the  issue  of 
uneconomic  wells  under  §  3162.2-5. 

Several  commenters  suggested 
economic  self-interest  leads  lessees  to 
drill  protective  wells  when  it  is 
economic  to  do  so.  Therefore,  the  rule 
is  not  necessary.  While  we  agree  with 
the  suggestioi)  that  economic  self- 
interest  motivates  an  operator  to  drill 
protective  wells;  we  cannot  permit  a 
reluctant  operator  to  allow  the 
imcompensated  loss  of  mineral 
resources  that  belongs  to  the  American 
public  or  to  an  Indian  mineral  owner. 
We  have  the  responsibility  to  issue 
regulations  we  feel  in  the  best  interest 
of  the  public  and  Indian  mineral 
owners.  We  also  have  the  responsibility 
to  ensiu«  that  lessees  drill  all  necessary 
wells  to  protect  public  and  Indian 
mineral  interest  owners  bom  drainage  at 
the  earliest  possible  time.  This  final  rule 
better  serves  the  oil  and  gas  industry  by 
ensuring  it  has  a  clearer  imderstanding 
of  obligations  to  protect  its  oil  and  gas 
leases  from  drainage. 

Several  commenters  believe  that 
inasmuch  as  existing  regulations 
provide  for  BLM  to  make  drainage 
determinations,  additional 
responsibilities  for  drainage  detection 
could  not  be  imposed  on  lessees.  The 
final  rule  permits  us  to  make  drainage 
determinations  and  assess 
compensatory  royalty  damages  against 
lessees  as  we  have  done  in  the  past. 
Lessees  are  not  excused  from  their  lease 
obligations  to  take  initiatives  to  protect 
the  Federal  or  Indian  lessors.  This  final 
rule  simply  provides  additional  detail 
on  how  a  lessee  should  fulfill  existing 
lease  obligations. 

A  commenter  suggested  we  notify 
adjacent  lessees  when  we  approve  an 
Application  for  Permit  to  Drill  (APD). 
The  final  rule  did  not  adopt  the 
suggestion.  However,  we  post  APD's  for 
30  days  in  State  Office  public  rooms 
before  we  approve  them.  The  oil  and  gas 
data  service  industry  publishes 
information  on  the  approval  status  of 
APD's  on  a  regular  basis.  It  is  the 
lessees'  responsibility  to  monitor  APD 
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approvals  to  ensure  that  they  protect 
Federal  and  Indian  lessors  from 
drainage. 

One  commenter  suggested  the 
arbitreuy  decisions  about  what 
constitutes  drainage  might  be  avoided 
t^  standardizing  drainage  parameters  at 
330  feet  from  the  lease  line.  The  final 
rule  did  not  adopt  the  suggestion.  The 
characteristics  and  performance  of  the 
oil  and  gas  reservoir  are  primary  factors 
which  determine  the  necessary  actions 
to  take  to  protect  the  lease  from 
drainage.  Since  each  oil  and  gas 
reservoir  is  unique  and  has  different 
characteristics  and  performance 
capabilities,  it  is  inappropriate  to  adopt 
a  single  baseline  standard  for  drainage. 

An  Alaska  environmental  group 
recommended  that  these  regulations 
state  that  BLM  has  the  authority  to 
address  drainage  by  prohibiting  the 
removal  of  its  oil  and  gas.  It  also  wanted 
these  regulations  to  make  clear  that 
BLM  is  not  obliged  to  lease  or  permit 
drilling.  The  final  rule  is  quite  clear  that 
we  have  discretion  when  to  lease  and 
regulatory  authority  over  drilling.  We  do 
not  possess  the  practical  ability  to 
prohibit  removing  oil  and  gas  from 
beneath  Federal  surface  because  fluid 
minerals  follow  no  political  or  property 
boundaries.  Where  we  cannot  permit 
surface  disturbance,  lessees  must  pursue 
other  means  of  protecting  the  lessor 
from  drainage  such  as  horizontal 
drilling  or  through  communitization 
when  feasible. 

An  Alaska  environmental  group 
suggested  that  the  authority  citations  be 
broadened  to  include  additional 
sections  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  and 
the  Mineral  Leasing  Act  of  1920  (MLA), 
as  well  as  the  Alaska  National  Interests 
Lands  Conservation  Act,  the  National 
Wildlife  Refuge  Administration  Act,  and 
the  Naval  Petroleum  Reserves 
Production  Act  of  1976.  The  final  rule 
uses  the  appropriate  citations  to 
sections  that  grant  relevant  rulemaking 
authority  to  the  Secretary  of  the  Interior. 
BLM  does  not  administer  the  Naval 
Petroleum  Reserves.  The  National 
Wildlife  Refuge  Administration  Act 
does  not  grant  regulatory  authority  with 
respect  to  mineral  production. 

Section-by-Section  Analysis 

The  final  rule  renumbers  many 
sections.  In  the  following  discussion,  we 
reference  the  section  number  of  the 
prgposed  rule  and  indicate  in 
parentheses  where  the  section  appears 
in  the  final  rule.  We  also  describe  the 
final  rule  and  how,  if  at  all,  it  differs 
from  the  proposed  rule.  Further,  we 
respond  to  comments  on  the  section. 


Section  3100.5  (3160.0-5) 

The  final  rule  amends  §  3160.0-5  to 
alphabetize  and  add  these  definitions: 
"drainage,"  "lessee,"  "operating  rights 
owner,"  "protective  well"  and  "record 
title  holder."  We  modified  the 
definitions  of  "lessee"  and  "operating 
rights  owner"  and  added  new 
definitions  for  "drainage,"  "protective 
well,"  and  "record  title  holder." 

Several  commenters  suggested  that  we 
modify  the  drainage  definition  to  refer 
to  "oil  or  gas"  rather  than  hydrocarbons, 
inert  gases  or  associated  resources.  The 
final  rule  did  not  adopt  this  suggestion 
because  "inert  gases"  is  needed  to  make 
clear  that  the  rule  applies  to  drainage  of 
non-petroleum  gases  such  as  carbon 
dioxide. 

A  commenter  suggested  that  the 
drainage  definition  does  not  allow  for 
the  concept  of  counter  drainage  and 
suggested  that  we  include  the  phrase 
"and  not  offset  by  counter  drainage"  at 
the  end  of  the  definition.  The  final  rule 
did  not  adopt  this  suggestion  because 
the  drainage  definition  already 
contemplates  only  the  net  loss  after 
consideration  of  counter  drainage. 

Some  commenters  suggested  that  we 
modify  the  protective  well  definition  to 
include  the  options  of  well  deepening, 
plugging  back  an  existing  well  bore, 
adding  laterals  to  address  drainage 
situations,  or  recomputing  existing 
wells,  and  removing  the  language  "on 
nearby  or  adjacent  lands  '  from  the 
definition.  The  final  rule  modifies  the 
"protective  well"  definition  to  provide 
for  wells  drilled  "or  modified"  and  by 
dropping  the  reference  to  nearby  or 
adjacent  lands.  We  agree  with 
commenters  that  ways  exist  to  protect 
the  lease  from  drainage  other  than 
drilling  new  wells. 

Section  3100.21  (3162.2-2) 

This  section  indicates  the  steps  BLM 
will  take  to  ensure  the  Federal 
Government  and  Indian  lessors  are 
compensated  for  drainage  of  mineral 
resources.  The  final  rule  differs  from  the 
proposed  rule.  We  modified  the 
question  of  this  section  to  make  clear 
that  Indian  lessees  must  protect  the 
leased  resources  from  drainage.  We 
changed  the  language  in  this  section 
from  "wells  draining  oil  or  gas"  to 
"wells  draining  mineral  resources"  to 
clarify  the  rule  applies  to  other  mineral 
resources.  We  deleted  the  phrase  "on 
adjacent  lands"  from  the  rule  text  as 
unnecessary.  We  modified  paragraph  (a) 
to  clarify  we  will  consider  applicable 
Federal,  State,  or  Tribal  rules, 
regulations,  and  spacing  orders  whfen 
determining  which  drainage  protective 
action  to  take.  We  modified  paragraph 


(b)  to  clarify  that  the  Secretary  may 
enter  into  agreements  with  owners  of 
the  draining  well  to  compensate  for 
drainage  of  leased  or  unleased  Federal 
minerals  or  (in  consultation  with  the 
Indian  mineral  owner  and  BIA)  leased 
or  luileased  Indian  minerals.  We  also 
deleted  the  reference  to  "Federal  lands." 
We  modified  paragraph  (c)  to  clarify  we 
may  offer  for  lease  any  qualif\'ing 
unleased  mineral  resources  under  part 
3120  and  deleted  the  phrase  referring  to 
"offering  unleased  lands"  from  the  rule 
text.  We  added  paragraph  (d)  to  conform 
to  the  provisions  of  §3181.5. 

Some  commenters  suggested  that  we 
apply  these  regulations  to  "Federal 
minerals"  instead  of  "Federal  lands." 
The  final  rule  amends  this  section  to 
clarify  that  these  regulations  apply  to 
Federal  minerals  not  Federal  surface  in 
a  split-estate  situation.  The  lessee  of 
Federal  minerals  owes  the  duty  of 
drainage  protection  and  surface 
ownership  is  not  relevant. 

Some  conunenters  questioned 
whether  BLM  found  owners  of  an 
adjacent  well  willing  to  enter  into  a 
drainage  compensation  agreement.  We 
have  found  owners  in  the  past  willing 
to  enter  into  such  agreements.  This  final 
rule  implements  the  provision  of 
Section  1 7  of  the  MLA  on  agreements  to 
compensate  the  Federal  Goverrunent  for 
drainage. 

One  commenter  wanted  to  know  what 
we  reported  to  Congress  about  drainage 
compensatory  royalty  agreements.  We 
reported  aimually  to  Congress  as 
required  by  statute  until  the  reporting 
requirement  was  repealed  in  1987. 

Some  commenters  questioned  the 
BLM's  authority  to  comm  unitize  an 
unleased  tract.  The  final  rule  clarifies  if 
spacing  precludes  us  fitim  authorizing 
the  drilling  of  a  well  on  our  land,  as  a 
mineral  owner,  we  have  the  right  to 
communitize  an  unleased  tract  with 
others  in  the  spacing  unit.  We  recognize 
that  a  mineral  owner  who  does  not 
contribute  to  drilling  costs  is  subject  to 
receiving  a  smaller  share  of  production 
than  if  BLM  were  able  to  share  in  the 
costs  of  drilling  a  well. 

A  trade  association  suggested  that 
BLM  be  required  to  notify  prospective 
bidders  that  a  sale  tract  was  being 
drained  and  questioned  the  interest  in 
bidding  for  such  a  tract.  The  final  rule 
did  not  adopt  this  suggestion.  We  notify 
prospective  bidders  of  drainage  tracts  in 
the  oil  and  gas  lease  sale  notices.  In  the 
past,  there  have  been  bidders  who  bid 
on  such  drainage  tracts. 

Some  commenters  expressed  concern 
over  wTiether  BLM  had  authority  to 
order  operators  to  drill  protective  wells 
or  to  order  the  lessees  to  enter  into 
conununitization  agreements  without 
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considering  State  spacing  orders.  These 
commenters  suggested  to  BLM  to 
include  the  following  language  "When 
determining  which  action  to  take,  the 
BLM  will  give  consideration  to  the 
existing  State  rules,  regiilations,  and 
spacing  orders."  The  final  rule  modifies 
the  language  to  adopt  this  suggestion. 
However,  spacing  determinations  for 
Federal  minerals  are  made  by  the  BLM 
under  43  CFR  3162.2-2(a). 

Section  3100.22  (3162.2-3) 

This  section  clarifies  when  lessees  are 
responsible  for  protecting  their  leases 
from  drainage.  The  final  rule  differs 
&t>m  the  proposed  rule.  In  response  to 
comments,  we  modified  this  section  to: 

(a)  Include  Indian  leases; 

(b)  Change  lands  to  minerals;  and 

(c)  Change  oil  and  gas  to  mineral 
resources. 

We  also  combined  the  provisions 
concerning  drainage  by  wells  in  other 
units  or  communitization  agreements. 

Section  3100.23  (3162.2-4) 

This  section  provides  a  list  of  actions 
BLM  may  require  a  lessee  to  take  to 
provide  drainage  protection.  The  final 
rule  differs  from  the  proposed  rule.  We 
modified  the  question  to  make  clearer 
what  we  may  require  the  lessee  to  do  to 
protect  leases  from  drainage.  We 
modified  paragraph  (a)  to  include  the 
language  "drill  or  modify  and  produce 
all  wells  that  are  necessary  to  protect 
the  leased  mineral  resources  from 
drainage"  and  deleted  the  language 
"leased  lands  fit)m  drainage,  subject  to 
provisions  of  §  3100.70"  to  clarify  that 
we  refer  to  leased  mineral  resources  not 
leased  lands.  We  modified  paragraph  (b) 
to  delete  the  cross  reference  to  subpart 
3105  and  part  3180. 

A  commenter  suggested  that  we  give 
lessees  the  option  of  paying 
compensatory  royalty  rather  than 
drilling  a  protective  well  because  BLM 
is  not  authorized  to  require  either 
communitization  or  the  drilling  of  a 
protective  well.  The  final  rule  does  not 
represent  a  change  bora  the  previous 
regulations  that  require  the  BLM's 
consent  to  propositions  to  pay 
compensatory  royalty  in  lieu  of  drilling 
protective  wells.  We  agree  that  a  lessee 
may  have  to  estimate  the  compensatory 
royalties  due  to  compensate  Federal  or 
Indian  lessors  for  all  drainage  that  has 
occurred,  is  occurring,  or  will  occur; 
however,  there  is  no  guarantee  that  such 
compensation  is  adequate.  Requiring 
payment  of  royalties  on  production  bova 
an  economic  protective  well  is  the  most 
effective  way  of  ensuring  that  the 
amount  of  compensation  that  is  due  for 
drainage  is  accurate.  Additionally, 


certain  spacing  and  mineral  ownership 
scenarios  dictate  well  drilling  for 
correlative  right  protection.  We  did  not 
adopt  the  suggestion. 

Some  commenters  expressed  concern 
over  whether  lessees  are  liable  for 
compensatory  royalties  if  drainage 
involves  an  area  in  which  BLM  will  not 
permit  drilling  due  to  a  wilderness  area, 
environmental  reasons,  or  a  no  surface 
occupancy  stipulation.  In  the  final  rule, 
we  state  a  lessee  who  cannot,  as  a 
practical  manner,  drill  a  protective  well 
for  reasons  not  specified  in  the  lease 
itself  will  not  be  required  to  pay 
compensatory  royalties.  The  lessee  will 
have  an  obligation  to  consider  the 
feasibihty  of  the  other  means  of 
compliance:  drilling  directional  or 
horizontal  wells  or  entering  into 
agreements  with  the  owner  of  the  well 
causing  the  drainage. 

Section  3100.24  (3162.2-7) 

This  section  specifies  that  all  record 
title  holders  are  jointly  and  severally 
liable  for  paying  compensatory  royalties 
when  more  than  one  person  owns 
record  title  interest  in  the  same  lease. 
Operating  rights  owners  having  an 
interest  in  the  same  lease  are  jointly  and 
severaUy  liable  with  one  another  and 
with  the  record  title  holders  for  the 
compensatory  royalties  attributable  to 
drainage.  The  final  rule  is  unchanged 
from  the  proposed  rule. 

Several  commenters  suggested  that 
only  operating  rights  owners  with  an 
interest  in  the  mineral  resources  in  the 
horizon  or  formation  being  drained  are 
responsible  for  drainage  protection.  The 
final  rule  did  not  adopt  the  suggestion. 
Operating  rights  owners  with  interest 
only  in  other  formations  are  not  Uable; 
but  a  sublease  does  not  exempt  any 
record  title  holder  from  liability.  The 
record  title  holder  has  an  interest  in  all 
horizons  and  formations  and  the 
sublease  of  operating  rights  does  not 
diminish  the  record  title  holder's 
responsibility  for  compliance  with  all 
lease  terms. 

Several  commenters  suggested  that 
the  responsibility  for  drainage 
protection  be  imposed  only  on  the 
operating  rights  owners  and  not  on  the 
record  title  holders.  They  argue  that 
without  operating  rights,  you  have  no 
right  to  drill  a  protective  well.  These 
commenters  suggested  we  should  not 
demand  drainage  protection  from  record 
title  holders  until  we  exhaust  demands 
against  the  operating  rights  owners.  The 
final  rule  continues  the  policy  found  at 
43  CFR  3100.0-5  of  the  previous 
regulations  which  requires  the  lessee  to 
retain  the  responsibility  for  complying 
with  lease  obligations  when  it  subleases 
operating  rights  to  another  party.  We  do 


demand  performance  first  of  the 
designated  operator  who  represents  all 
parties  with  interest  in  the  lease.  It  is  the 
responsibility  of  the  lessee  who  creates 
subleases  of  operating  rights  to  make 
sure  that  the  sublessee  performs  all 
lease  obligations. 

Some  commenters  suggested  that  joint 
and  several  liability  for  compensatory 
royalties  is  contrary  to  30  U.S.C.  1712(a) 
as  amended  by  the  Royalty 
Simplification  and  Fairness  Act.  These 
commenters  suggested  that  IBLA  has 
recognized  that  joint  and  several 
liability  for  drainage  protection  or 
compensatory  royalty  is  unfair.  We  do 
not  know  of  any  IBLA  cases  on  this 
point.  The  provisions  in  30  U.S.C. 
1712(a)  address  lease  obligations  to  pay 
money  such  as  rentals  and  royalties. 
The  duty  to  protect  from  drainage  is  not 
an  obligation  to  pay  money.  Rather,  it  is 
the  nonperformance  of  an  obligation  of 
diligent  development  for  which  we  may 
assess  compensatory  royalties. 
Compensatory  royalties  are  not  true 
royalties  payable  on  lease  production. 
Rather,  they  are  liquidated  damages  for 
nonperformance  of  the  obligation.  We 
meas\u«  damages  by  the  royalty  value  of 
resources  the  lessee  has  allowed  to  be 
drained.  Each  party  to  a  BLM  or  Indian 
lease  makes  the  same  promise  as  every 
other  lessee  and  is  responsible  for  full 
performance  of  those  obligations, 
regardless  of  the  inability  of  its  co- 
lessees  to  share  in  the  performance.  A 
lessee  may  choose  to  pay  compensatory 
royalty  instead  of  drilling  a  protective 
well  or  we  may  assess  compensatory 
royalties  as  damages  if  the  lessee  does 
not  take  direct  protective  action. 
However,  this  action  does  not  make  the 
drainage  obligation  a  monetary  one. 

Sections  3100.40  and  3100.45 
(3162.2-8) 

This  section  specifies  the 
responsibility  for  drainage  protection 
and  compensatory  royalties  after 
assignment  or  transfer  of  operating 
rights.  The  final  rule  combines  two 
sections  of  the  proposed  rule  (3100.40 
and  3100.45)  to  form  §  3162.2-8.  The 
final  rule  differs  from  the  proposed  rule. 
We  modified  the  question  of  Uiese  two 
sections  to  read  "Does  my  responsibility 
for  drainage  protection  end  when  I 
assign  or  transfer  my  lease  interest?"  to 
specify  the  responsibility  for  drainage 
protection  and  compensatory  royalties 
after  assignment  or  transfer.  We 
modified  the  section  to  address  lessee 
obligations  for  drainage  protection  and 
payment  of  compensatory  royalties  after 
assignment  or  transfer. 

One  commenter  suggested  that  it  was 
not  clear  whether  BLM  is  to  assess 
compensatory  royalty  against  an 
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assignee  for  drainage  that  occurred 
before  acqiiiring  the  interest.  The  final 
rule  clarifies  that  as  an  assignee,  your 
liability  to  pay  compensatory  royalties 
begins  on  the  date  you  acquire  the  lease 
interest.  We  believe  this  rule  makes 
clear  that  an  assignee  is  not  responsible 
for  drainage  that  occurred  before 
acquiring  the  lease  interest. 

Some  commenters  suggested  that  we 
include  the  following  language  in  this 
section:  "Your  liability  for  paying 
compensatory  royalties  will  begin  a 
reasonable  period  of  time  after  notice 
from  the  BLM  or  after  a  reasonably 
prudent  operator  knew  or  should  have 
known  that  drainage  was  occurring.  If 
you  acquire  your  lease  interest  after  this 
time,  your  liability  to  pay  compensatory 
royalties  begins  the  date  you  acquire  the 
lease  interest."  The  final  rule  adopts  the 
language  "If  you  assign  your  record  title 
interest  in  a  lease  or  transfer  your 
operating  rights,  you  are  not  liable  for 
drainage  that  occurs  after  the  date  we 
approve  the  assignment  or  transfer"  in 
response  to  comments. 

Some  commenters  suggested  that 
BLM  uses  an  undefined  and  arbitrary 
standardjfor  when  a  prudent  operator 
should  have  known  when  drainage 
began.  These  commenters  believe  that 
BLM  sets  an  impossible  compliance 
standard  in  drainage  situations.  The 
final  rule  clarifies  when  a  prudent 
operator  has  constructive  notice  that 
drainage  may  be  occurring  under 
§  3162.2-6.  When  a  lessee  signs  a  lease, 
the  lessee  has  agreed  to  protect  the 
lessor  (the  United  States  or  an  Indian 
mineral  owner)  against  drainage. 
Nothing  in  the  lease  terms  conditions 
this  obligation  on  BLM  notifying  lessees 
of  drainage.  We  believe  it  is  reasonable 
to  expect  that  a  lessee  will: 

(1)  Evaluate  the  potential  for  drainage 
at  the  earliest  time  it  can  receive 
information  about  a  well  drilled  on  an 
adjacent  lease;  and 

(2)  Immediately  consider  the 
economic  feasibility  of  taking  protective 
action. 

A  commenter  suggested  that  the 
responsibilities  of  an  assignor  for 
drainage  should  end  the  earlier  of  30 
days  after  an  assignment  is  properly 
submitted  to  BLM  or  on  the  approval 
date.  The  final  rule  did  not  adopt  this 
suggestion  because  we  disagree  with  the 
commenter.  In  section  30a  of  the  MLA, 
30  UJS.C.  187a,  it  is  clear  that  an 
assignor  of  a  partial  interest  remains 
responsible  for  all  lease  obligations  that 
accrued  before  BLM  approved  the 
assignment.  We  believe  Congress 
intended  not  to  release  the  assignor  of 
accrued  obligations  upon  assigning  all 
record  title  interest. 


Section  3100.50  (3162.2-6) 

This  section  clarifies  when  we  deem 
a  party  with  interest  in  a  lease  to  have 
constructive  notice  that  drainage  may  be 
occurring.  The  final  rule  is  unchanged 
from  the  proposed  rule  except  to  change 
the  order  of  tiie  clauses  in  paragraph  (b). 

Some  commepters  suggested  that  we 
should  not  utilize  the  information  in 
this  section  as  constructive  notice  to 
lessees  because  such  information  does 
not  reflect  drainage  occurrence.  These 
commenters  believe  that  lessees  need 
enough  time  to  evaluate  production 
information  from  the  well  to  determine 
if  drainage  is  occurring.  The  final  rule 
did  not  adopt  the  suggestion  because 
IBLA  has  long  recognized  that  a  lessee 
may  be  on  constructive  notice  of 
drainage.  This  final  rule  clearly  defines 
what  constitutes  constructive  notice  of 
potential  drainage  (see  §  3162.2-6)  and 
allows  the  lessee  to  rebut  the  occurrence 
of  drainage  (see  §  3162.2-9).  ft  also 
allows  a  lessee  to  state  that  the 
information  then  available  is  not 
adequate  to  make  a  conclusive 
determination  of  drainage;  but  will 
continue  to  monitor  the  situation  and 
make  a  further  report  at  a  later  date  (see 
§3162.2-9(c)). 

Several  commenters  suggested  that  a 
well  completion  report  never  gives 
enough  information  to  determine  if  a 
well  is  capable  of  draining  the  minerals 
covered  by  the  adjacent  Federal  lease. 
The  commenters  also  suggested  that 
drainage  protection  should  not  be 
required  imtil  sufficient  production 
information  is  available  to  show 
potential  drainage,  including 
information  adequate  to  determine  the 
type  of  reservoir,  the  drive  mechanism, 
the  depletion  rate,  the  permeability  and 
porosity  of  the  formation,  and  many 
other  factors  before  you  can  determine 
if  drainage  is  occurring.  A  commenter 
suggested  that  impressive  initial 
production  may  not  be  sustained  and 
encouraging  drill  stem  results  may  be 
disproved  by  later  well  performance. 
Therefore,  the  rule  should  not  use  these 
items  as  a  basis  for  constructive  notice. 
The  final  rule  did  not  adopt  these 
suggestions.  Well  completion  reports 
and  first  production  reports  from  a 
draining  well  provide  sufficient 
information  to  alert  a  prudent  operator 
or  lessee  that  drainage  may  be 
occurring.  If  the  lessee  does  not  have  an 
interest  in  the  draining  well,  the  lessee 
is  not  required  to  take  action  to  protect 
the  lease  from  drainage  until 
information  suifficient  to  determine 
whether  an  economic  well  can  be 
drilled  becomes  publicly  available.  Drill 
stem  tests  may  be  one  factor  used  to 
determine  well  performance;  but  the 


lessee  must  gather  other  information  as 
soon  as  it  is  available  to  determine 
whether  to  drill  an  economic  well. 

Section  3100.51  (3162.2-9) 

This  section  clarifies  the  duty  of 
.lessees  and  operating  rights  owners  to 
'monitor  the  drilling  of  wells  in  the  same 
or  adjacent  spacing  units  and  gather 
sufficient  information  to  determine 
whether  drainage  may  be  occiuring.  The 
final  rule  differs  from  the  proposed  rule. 
We  modified  paragraph  (a)  to  include 
the  language  "in  the  same  or  adjacent 
spacing  units"  and  deleted  the  phrase 
"on  adjacent  lands"  from  the  nile  text 
to  establish  clear  limits  of  responsibility 
on  a  lessee.  We  modified  this  section  to 
change  the  words  "offending  well"  to 
"draining  well"  to  establish  a  clearer 
description  of  a  well  draining  Federal  or 
Indian  mineral  resources.  Commenters 
suggested  we  modify  paragraph  (a)(1)  to 
include  the  language  "specify  the 
amount  of  drainage  from  production  of 
the  draining  well."  We  modified 
paragraph  (a)(3)  to  delete  the  cross 
reference  to  §  3100.50.  We  modified 
paragraph  (b)  to  change  the  cross 
reference  fit>m  "§  3100.50"  to 
"§  3162.2-4"  to  clarify  that  an  election 
of  remedies  is  envisioned,  not  a  detailed 
plan  of  action.  We  modified  paragraph 
(c)  to  indicate  that  if  you  do  not  have 
sufficient  information  to  comply,  you 
must  indicate  when  you  will  provide 
the  information  to  BLM.  We  added 
paragraph  (d)  to  clarify  that  you  must 
provide  BLM  with  the  analysis  within 
60  days  after  we  request  it. 

One  commenter  objected  to 
requirements  to  monitor  wells  on 
adjacent  lands  and  to  gather  information 
sufficient  to  determine  whether 
drainage  is  occurring.  The  commenter 
suggested  that  such  monitoring  was 
impossible  and  the  requirement  would 
lead  many  to  relinquish  their  Federal  or 
Indian  leases  because  such  requirements 
prevent  operators  from  having  sufficient 
time  to  pursue  exploration  and 
production.  As  stated  above,  the  final 
rule  adopts  a  change  to  specify  that  you 
must  monitor  wells  in  the  same  or 
adjacent  spacing  units.  This  change 
better  defines  the  area  which  a  lessee 
and  operating  rights  owner  must 
normally  protect  from  drainage.  When  a 
lessee  undertook  the  duty  to  protect 
against  drainage,  the  lessee  agreed  to  be 
responsible  for,  and  aware  of,  activities 
that  might  result  in  drainage  of  Federal 
or  Indian  oil  and  gas.  In  addition,  the 
lessee  is  in  a  better  position  to  obtain 
and  interpret  geologic  and  reservoir  data 
than  the  BLM. 

A  commenter  suggested  that  basing 
the  prudent  operator  economic  analysis 
on  the  facts  at  a  time  when  the  lease  is 
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owned  by  another  party  is  an  illegal 
retroactive  application  of  a  new  law  to 
events  of  years  past.  It  is  not.  The  rule 
only  applies  to  those  who  acquire  an 
interest  hereafter.  It  will  not  change  the 
prudent  operator  standeird  for  those  who 
already  hold  interests. 

A  commenter  suggested  that  we 
should  not  apply  these  regulations  to 
prior  lessees  unless  the  lessees  or 
operating  rights  owners  had  an  interest 
in  the  draining  well  or  BLM  notified 
them  of  potential  drainage  before  they 
assigned  their  lease  interest.  The  final 
rule  did  not  adopt  this  suggestion.  The 
final  rule  does  not  change  the 
obligations  of  those  who  disposed  of 
their  interest  before  these  regulations 
take  effect.  Under  existing  law, 
constructive  notice  triggers  the 
obligation  to  protect  against  drainage.  It 
is  not  necessary  for  BLM  to  notify  tihe 
lessee  of  such  drainage. 

A  commenter  suggested  that  we 
should  not  require  lessees  to  develop 
plans  in  all  instances  since  the  duty  to 
take  protective  action  arises  only  when 
drilling  an  economic  well.  The 
commenter  also  suggested  that  BLM  be 
more  concerned  with  the  lessee  taking 
protective  measures  rather  than  filing 
"useless"  plans.  The  final  nUe  did 
adopt  a  change  in  response  to  the 
comment.  The  final  rule  clarifies  that 
operators  need  only  inform  BLM  of  the 
form  of  drainage  protection  they  will 
provide,  not  a  detailed  plan.  Fiirther, 
the  lessee  must  choose  a  remedy  only 
when  drilling  a  protective  well  is 
economic. 

Some  commenters  suggested  that  the 
60-day  time  period  is  unrealistic  to 
provide  BLM  with  drainage  protection 
plans.  These  commenters  indicated  that 
much  of  the  required  information  may 
be  confidential  or  unavailable  within  60 
days.  The  final  rule  did  adopt  a  change 
from  this  suggestion.  We  added 
paragraph  (c)  to  this  section  to  allow 
you  to  choose  an  appropriate  schedule. 

A  commenter  suggested  that  we 
replace  "is"  with  the  word  "may  be" 
prior  to  the  word  "occurring"  in  the  first 
sentence.  The  final  rule  did  not  adopt 
this  suggestion  because  the  purpose  of 
this  section  is  to  determine  if  you  must 
protect  the  lease  from  drainage. 

Section  3100.52  (§3162.2-10) 

This  section  clarifies  when  BLM  will 
provide  a  demand  letter  to  lessees  on 
drainage  protection.  The  final  rule  is 
substantively  unchanged  fit)m  the 
proposed  rule.  Ordinarily,  BLM  will 
serve  record  title  holders,  operators,  and 
operating  rights  owners. 

A  commenter  suggested  that  the 
question  might  mislead  operators  into 
thinking  that  they  may  wait  until  they 


received  the  demand  letter  from  BLM 
before  taking  action.  The  final  rule  was 
not  changed  in  response  to  this 
suggestion.  We  disagree  with  the 
comment,  because  the  rule  clearly  states 
that  the  duty  of  the  lessee  to  take 
protective  measures  is  not  dependent  on 
the  BLM  sending  a  demand  letter. 

Some  commenters  suggested  that  we 
retain  the  current  regulations,  which 
anticipate  BLM  sending  a  drainage 
demand  letter.  The  final  rule  did  not 
adopt  this  suggestion.  The  lessee  has  the 
duty  to  monitor  and  take  protective 
action.  IBLA  already  recognizes  that  a 
lessee  may  have  constructive  notice  of 
drainage  without  a  BLM  demand  letter. 
Significant  Federal  and  Indian  oil  and 
gas  resources  may  already  be  drained 
before  the  lessee  receives  BLM's 
demand  letter.  The  lessee  is  in  a  better 
position  than  BLM  to  know  whether 
drainage  is  occurring. 

Some  commenters  expressed  concern 
with  BLM's  demand  letter  time  frame 
and  the  assessing  of  compensatory 
royalty  damages.  The  lessee  or  operating 
rights  owner  is  allowed  a  reasonable 
time  from  when  the  draining  well 
establishes  production  to  take  protective 
action.  Since  there  is  no  average 
reasonable  time  for  every  drainage 
situation,  we  will  determine  what  is  a 
reasonable  time  on  a  case-by-case  basis. 

Section  3100.55  (§3162.2-15) 

This  section  clarifies  the  burden  of 
proof  in  a  drainage  contest.  BLM  has  the 
burden  in  a  drainage  contest  of 
establishing  a  prima  facie  case  that 
drainage  is  occurring.  The  burden  then 
shifts  to  the  lessee  and  operator  to  refute 
the  existence  of  drainage,  to  prove  the 
lessee  could  not  have  known  of  drainage 
or  to  prove  that  a  protective  well  is  not 
economic.  The  filial  rule  is 
substantively  unchanged  from  the 
proposed  rule. 

Some  commenters  expressed  concern 
that  lessees  are  at  a  distinct 
disadvantage  in  their  ability  to  refute 
BLM's  prima  facie  case  that  drainage  is 
occurring.  These  commenters  oppose 
shifting  the  burden  of  proof  for  drainage 
to  the  lessees.  The  final  rule  did  not 
adopt  this  comment.  Once  we  establish 
the  existence  of  drainage  and 
constructive  notice,  the  lessee  and 
operating  rights  owner  imder  ciurent 
precedent  have  the  burden  of  proving 
that  drainage  has  not  occiured  or  that 
they  could  not  have  known  of  drainage. 
Under  ciurent  precedent,  the  lessee  and 
operating  rights  owner  have  the  burden 
of  proving  that  a  protective  well  would 
not  be  economic. 

BLM  is  also  confident  that  we  and 
IBLA  will  continue  to  fairly  consider  all 
geological  and  engineering  data  that  the 


operator  furnishes  on  the  existence  of 
drainage  and  will  not  hold  lessees  to  an 
impossible  standard  of  proof. 

Section  3100.60  (§3162.2-11) 

This  section  clarifies  what  is  a 
reasonable  time  to  take  protective  action 
after  a  draining  well  begins  to  produce 
oil  or  gas  resources  with  the  actual  time 
determined  on  a  case-by-ceise  basis.  The 
final  rule  differs  from  the  proposed  rule. 
We  modified  this  section  to  delete  these 
words  "earliest,"  "oil  or  gas," 
"offending  wells,"  and  "lands  adjacent 
or  nearby"  to  establish  a  clearer 
imderstanding  of  this  section  as 
commenters  suggested.  We  changed  the 
format  and  the  leading  sentences  to  the 
answer  to  form  paragraph  (a).  We  added 
paragraph  (b)  to  clarify  some  of  the 
factors  we  consider  when  determining 
whether  the  lessee  took  protective 
action  within  a  reasonable  time.  We 
added  paragraph  (c)  to  clarify  that  if  you 
take  protective  action  but  do  not  do  so 
in  a  timely  fashion,  you  are  responsible 
for  compensatory  royalty  for  the  period 
of  the  delay  as  provided  in  §  3162.2-12. 
In  response  to  comments,  we  modified 
paragraph  (d)  to  change  the  word 
"assessments"  to  "analysis,"  which  is  a 
more  accurate  term. 

A  conunenter  suggested  that  we  add 
"split  estate"  to  the  list  of  factors  we 
consider  in  determining  what  might  be 
a  reasonable  time  to  take  protective 
action.  The  final  rule  did  not  adopt  this 
suggestion.  It  is  not  practical  to  attempt 
to  list  all  of  the  relevant  data  on  cost  and 
revenue  in  the  regulation.  Depending  on 
the  circxunstances  of  each  case,  it  may 
or  may  not  require  a  different  amount  of 
time  to  take  protective  action  where 
there  is  separate  surfece  estate 
ownership. 

A  commenter  suggested  that  it  is 
impractical  to  interrupt  an  ongoing 
drilling  schedule  to  drill  an  offset  well. 
The  final  rule  did  not  change  in 
response  to  this  comment.  The  lessee  is 
obligated  by  its  lease  terms  to  take 
protective  action.  M  the  lessee  does  not 
want  to  interrupt  its  drilling  schedule, 
it  can  request  BLM's  approval  to  pay 
compensatory  royalty  or  communitize 
the  lease  with  the  tract  containing  the 
draining  well. 

Some  commenters  suggested  that  the 
tide  question  of  this  section  should 
read:  "How  soon  must  I  take  protective 
action?"  The  conunenters  also  suggested 
that  we  delete  the  first  sentence  of  the 
section.  The  final  rule  adopted  the 
language  to  change  the  question  to  read 
"How  soon  after  I  know  of  the 
likelihood  of  drainage  must  I  take 
protective  action?"  We  adopted  the 
suggestion  to  delete  the  first  sentence  of 
this  section.  We  reformatted  this  section 


Federal  Register / Vol.  66,  No.  7 / Wednesday,  January  10,  2001 /Rules  and  Regulations  1889 


and  formed  new  paragraphs  (a)  and  (b). 
The  lessee  or  operating  rights  owner  is 
responsible  for  initiating  action  at  a 
reasonable  time  after  constructive  notice 
that  drainage  is  occurring. 

Some  conunenters  suggested  that  we 
establish  a  time  frame  for  protection 
instead  of  the  "earliest  reasonable 
time."  These  commenters  also  suggested 
that  BLM  provide  specific  guidelines  or 
criteria  for  determining  what  is  the 
"earliest  reasonable  time."  The  final 
rule  did  not  adopt  the  suggestion  to 
establish  a  specific  time  frame.  We 
deleted  the  word  "earliest"  because  all 
reasonable  time  requirements  vary 
greaUy  for  each  situation.  We  must 
determine  the  reasonable  time  on  a  case- 
by-case  basis. 

A  commenter  suggested  that  we 
include  "time  required  for  acquisition 
and  evaluation  of  geological  and/or 
geophysical  data"  in  paragraph  (b).  The 
final  rule  adopted  the  language  time 
required  to  evaluate  the  characteristics 
and  performance  of  the  draining  well" 
for  paragraph  {b)(l),  but  did  not  include 
the  geological/geophysical  data. 

Section  3100.61  (3162.2-12) 

This  section  describes  the  period  of 
time  for  which  the  Department  will 
assess  compensatory  royalties  against  a 
lessee  or  operating  rights  owner  who 
does  not  drill  and  produce  from  a 
protective  well  or  enter  into  a 
luiitization  or  communitization 
agreement  to  protect  the  lease  from 
drainage.  The  final  rule  differs  from  the 
proposed  rule.  We  deleted  the  word 
"earUest"  to  establish  a  clearer  time 
frame  for  which  the  Department  will 
assess  compensatory  royalties  against  a 
lessee  or  operating  rights  owner.  We 
deleted  the  cross  reference  to  §  3100.60. 
In  response  to  comments,  we  modified 
paragraph  (a)  to  include  the  word 
"economic."  In  response  to  conunents, 
we  modified  paragraph  (b)  to  change  the 
language  "the  lands  being  drained"  to 
"the  mineral  resources  being  drained" 
to  clarify  that  we  refer  to  mineral 
resources  not  lands.  In  response  to 
comments,  we  modified  paragraph  (c)  to 
change  the  phrase  "ceases  production" 
to  "stops  producing."  In  response  to 
comments,  we  modified  paragraph  (d)  to 
change  the  language  "the  oil  and  gas 
lease  interests  in  spacing  units,  lots,  or 
aliquot  parts  of  the  Federal  lands  being 
drained"  to  "your  interest  in  the  Federal 
or  Indian  lease." 

A  commenter  suggested  that  we 
change  the  language  to  add  "economic" 
before  "protective"  in  paragraph  (a)  and 
add  "until  drainage  ceases  in  the 
offending  well"  to  paragraph  (c).  The 
final  rule  adopted  a  change  to  paragraph 
(a)  to  add  the  word  "economic,"  but  not 


to  paragraph  (c).  We  did  not  change 
paragraph  (c)  because  the  duty  to  pay 
compensatory  royalty  stops  when  the 
draining  well  stops  producing.  The  level 
of  compensation  required  is  based  on 
determining  the  percentage  of  the 
draining  well's  overall  production 
attributed  to  the  lease  with  mineral 
resources  being  drained. 

A  commenter  suggested  that  the 
obligation  to  pay  compensatory  royalty 
ends  when  the  drilling  of  a  protective 
well  demonstrates  insufficient 
production  to  recover  drilling  and 
operating  costs.  The  final  rule  did  not 
adopt  this  suggestion  because  it  was 
unnecessary.  No  compensatory  royalty 
is  to  be  paid  because  drilling  a 
protective  well  satisfies  the  obligation  to 
protect  against  drainage.  In  the  lease, 
the  lessee  has  promised  to  protect  the 
Federal  of  Indian  lessor  from  drainage. 

A  conunenter  suggested  that  we 
change  paragraph  (d)  to  read  "You 
relinquish  the  oil  and  gas  lease  interests 
in  spacing  units,  lots,  or  aliquot  parts  in 
the  geological  horizon(s)  of  the  Federal 
land  being  drained."  We  do  not 
recognize  the  division  of  record  title  by 
geological  horizon(s).  Therefore,  we  did 
not  adopt  that  comment. 

Section  3100.70  (3162.2-5) 

This  section,  as  in  the  proposed  rule, 
states  that  you  do  not  have  to  take 
action  under  §  3162.2-4  if  you  can 
demonstrate  that  it  is  not  possible  to  do 
so  and  get  a  reasonable  profit  above  the 
cost  of  drilling,  completing,  and 
operating  the  protective  well.  The  final 
rule  differs  from  the  proposed  rule.  We 
modified  the  question  of  this  section  to 
read  "Must  I  take  protective  action 
when  a  protective  well  is  uneconomic?" 
We  modified  the  first  sentence  to 
change  the  language  "will  not  assess 
you  compensatory  royalty"  to  "you  are 
not  required  to  take  any  of  the  actions 
listed  in  §  3162.2-4"  to  establish  a 
clearer  understanding  of  when  a  lessee 
does  not  take  action  for  drainage 
protection. 

Section  3100.71  (3162.2-13) 

This  section  informs  an  assignee  or 
transferee  that  if  they  acquire  a  lease 
being  drained,  they  will  be  assessed 
compensatory  royalty  for  all  drainage 
obligations  accruing  on  and  after  the 
approval  date  of  the  assignment  of 
record  title  or  transfer  of  operating 
rights.  The  final  rule  is  substantively 
unchanged  &t)m  the  proposed  rule  with 
the  exception  of  including  the  word 
"Indian"  to  clarify  that  this  section 
applies  to  Indian  assignees  or 
transferees. 

A  conunenter  suggested  that  we  notify 
an  assignee  or  transferee  of  a  lease 


interest  that  is  subject  to  drainage  and 
the  obligation  to  pay  compensatory 
royalty  or  drill  a  protective  well.  The 
final  rule  did  not  adopt  this  suggestion 
because  a  prudent  purchaser  of  a  lease 
interest  should  examine  the  lease  file 
prior  to  purchase.  After  BLM  approves 
an  assignment  of  record  tide  or  transfer 
of  operating  rights,  the  assignee  or 
transferee  assumes  all  lease  obligations 
including  the  obligation  to  protect  the 
lease  from  drainage. 

Section  3100-80  (3162.2-14) 

This  section  indicates  that  a  lessee  or 
operating  rights  owner  may  request 
BLM  State  Director  review  as  outlined 
in  43  CFR  3165.3,  and  appeal  to  IBLA 
as  outiined  in  43  CFR  Parts  4  and  1840, 
a  BLM  decision  to  require  drainage 
protective  measiu«s.  The  final  rule 
includes  language  that  a  lessee  or 
operating  rights  owner  may  request  for 
a  BLM  State  Director  review.  This 
language  was  omitted  in  the  proposed 
rule  in  anticipation  of  a  new  appeals 
rule. 

Section  3106.7-2 

This  section  specifies  that  an  assignor 
or  transferor  remains  responsible  for  all 
obligations  accruing  prior  to  the 
approval  of  the  assignment  or  transfer, 
including  the  payment  of  compensatory 
royalties  for  drainage  and  the  plugging 
and  abandonment  of  any  unplugged 
wells  drilled  or  used  prior  to  the 
effective  of  the  transfer.  The  final  rule 
differs  from  the  proposed  rule.  We 
modified  this  section  to  change  the 
question  to  read  "If  I  transfer  my  lease, 
what  is  my  continuing  obligation?"  to 
better  reflect  that  the  purpose  of  the 
section  is  to  inform  the  lessee  of  its 
continuing  obligations.  Also,  we 
reformatted  the  section  to  make  it  easier 
to  understemd. 

A  commenter  suggested  that  we 
recognize  the  terms  of  assigiunent 
agreements  that  specify  which 
responsibilities  are  assigned  or 
transferred.  The  final  rule  did  not  adopt 
this  suggestion  because  we  cannot  be 
bound  by  agreements  to  which  we  are 
not  a  party. 

A  commenter  suggested  that  we 
clarify  that  the  assignee  merely  assumes 
reclamation  responsibilities  and  not  all 
wells  must  immediately  be  plugged 
when  we  approve  the  assignment.  The 
final  rule  did  not  adopt  this  suggestion. 
We  do  not  believe  that  the  rule  implies 
otherwise.  If  additional  beneficial  uses 
for  the  wells  exist,  you  do  not  need  to 
plug  the  wells  immediately. 

Some  commenters  suggested  that  the 
original  lessee  or  operator  should  not  be 
responsible  for  plugging  and 
abandoning  when  control  and  all 
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obligations  have  been  conveyed  to  other 
parties.  The  final  lule  did  not  adopt  this 
suggestion.  While  we  first  look  to  the 
cunent  lessee  for  lease  compliance,  we 
believe  it  prudent  to  reserve  our  rights 
against  all  parties  who  had  the  potential 
to  benefit  from  the  well's  existence. 

Section  3106.7-6 

This  section  informs  a  transferee  of  its 
obligations  to  comply  with  the  original 
lease  terms,  including  plugging  and 
abandonment  of  unplugged  wells, 
reclaiming  the  lease  site,  remediating 
environmental  problems  in  existence 
which  should  have  been  known  at  the 
time  of  assignment,  as  well  as 
maintaining  an  adequate  bond  to  ensure 
performance  of  those  responsibilities. 
The  final  rule  differs  from  the  proposed 
rule.  We  modified  this  section  to  add 
paragraphs  (a)  and  (b)  to  differentiate 
between  record  title  holders  and 
operating  rights  owners. 

Section  3108.1 

This  section  adds  a  requirement  that 
where  more  than  one  party  holds  record 
title  interest  in  the  same  lease,  all  such 
parties  must  sign  the  relinquishment 
form.  In  addition,  all  parties 
relinquishing  the  lease  are  still 
responsible  for  settUng  all  outstanding 
lease  obligations,  including  placement 
of  all  wells  on  the  lease  in  proper 
condition  for  suspension  or 
abandonment,  and  for  reclaiming  leased 
land  in  accordance  with  an  approved 
plan.  The  final  rule  is  substantially 
imchanged  from  the  proposed  rule.  In 
response  to  comments,  we  deleted  the 
phrase  "leased  land"  in  the  rule  text. 

Section  3130.3 

This  section  amends  the  cross 
reference  of  these  provisions.  The  final 
rule  amends  the  cite  to  read  "§  3162.2." 

Section  3162.2 

• 

This  section  adds  "lessees"  to  the 
persons  who  must  satisfy  the 
requirement  of  drilling  and  producing 
operations  related  to  drainage.  The  final 
rule  differs  from  the  proposed  rule.  We 
modified  this  section  to  consolidate  the 
previous  drainage  requirements  of  Part 
3100  with  those  of  Part  3160.  We  also 
modified  this  section  to  remove 
paragraph  (a)  and  to  redesignate  current 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and(b). 

A  commenter  suggested  that  we 
should  not  require  the  lessees  to  have 
the  same  development  responsibilities 
as  the  operating  rights  owners  if  they  are 
not  the  same  entity.  The  final  rule  did 
not  adopt  this  suggestion  because  we 
must  ensure  that  if  either  party  is 
negligent  in  its  responsibilities,  we  have 


a  recoiu^e  by  holding  the  other  party 
responsible  for  fulfilling  the  lease 
obligations.  A  sublease  does  not  relieve 
the  lessee  of  the  responsibility  for  lease 
performance. 

Section  3165.3 

This  section  adds  "lessee"  to  the  list 
of  parties  notified  by  BLM  in  the  case 
of  an  alleged  violation  of  the  lease  or 
regulations  pertaining  to  operations  on 
an  oil  and  gas  lease.  The  final  rule 
differs  from  the  proposed  rule.  We 
modified  this  section  to  add  the  phrase 
"and  the  lessee(s)"  after  "appropriate 
party"  in  the  first  sentence  of  paragraph 
(a)  to  clarify  that  we  will  notify  lessees 
of  alleged  violations  of  the  lease  or 
regulations. 

Section  3165.4 

This  section  adds  a  provision 
speciiying  that  an  appeal  of  BLM's 
determination  of  drainage  does  not  stay 
the  determination  and  that 
compensatory  royalties  and  interest  will 
accrue  during  the  appeal.  The  final  rule 
is  substantively  imchanged  from  the 
proposed  rule. 

TV.  Procedural  Matters 

Executive  Order  12866 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action  and  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  Since  fiscal 
year  1996,  the  drainage  protection 
program  has  generated  an  average  of 
about  $16.1  million  to  the  U.S.  Treasury 
per  year,  with  about  10  percent  of  these 
revenues  attributed  to  compensatory 
assessments.  These  revenues  are  from 
payments  by  lessees  and  operating 
rights  owners  obligated  to  pay  royalties 
and  compensatory  royalties  under  the 
drainage  protection  program.  The 
adoption  of  this  final  rule  could  result 
in  the  generation  of  additional  revenues 
from  compensatory  royalty  assessments, 
royalties  from  the  drilling  of  new 
protective  wells,  and  royalties  from 
entering  unitization  or  communitization 
agreements  totaling  about  $2  million. 
This  is  far  below  the  $100  million 
threshold  set  out  in  the  Executive  Order. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  rule  does  not  change  the 
relationships  of  the  drainage  protection 
program  with  other  agencies'  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 


programs,  or  the  rights  and  obligations 
of  their  recipients.  This  final  rule 
clarifies  ambiguities  in  the  existing 
regulations  and  does  not  add  new 
requirements  to  protect  the  lessor  bom 
drainage  to  those  in  the  lease  itself  or 
impose  new  obligations  on  lessees  and 
operating  rights  owners.  Since  the  final 
rule  merely  clarifies  how  a  lessee  meets 
the  terms  in  the  lease  that  created  their 
property  interest,  and  imposes  no  limits 
on  the  use  of  the  property,  there  will  be 
no  rights  or  obligations  impaired  as  a 
result. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended  (5  U.S.C.  601-612),  to  ensure 
that  government  regulations  do  not 
unnecessarily  or  disproportionately 
biuden  small  entities.  The  RFA  requires 
a  Regulatory  Flexibility  Analysis  if  a 
rule  has  a  significant  economic  impact, 
either  detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  A 
Regulatory  Flexibility  Analysis  and  a 
Small  Entity  Compliance  Guide  are  not 
required.  This  final  rule  does  not 
produce  an  impact  of  $100  million  or 
more  on  the  economy.  Its  initial  annual 
impact  is  estimated  at  $20.2  million  or 
about  one-third  of  one  percent  of 
revenues  generated  by  oil  and  gas 
leases.  Oiir  estimate  on  the  drainage 
liabilities  is  based  on  the  average  yearly 
amount  of  revenues  recovered  by  BLM 
from  successfully  retired  drainage  cases. 
These  revenues  include  royalties  on 
protective  wells,  compensatory  royalty 
assessments,  royalties  generated  through 
protective  agreements,  or  bonus  bid 
payments  on  unleased  lands. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Does  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  final  rule 
would  not  affect  costs  or  prices  for  • 
consumers  that  are  associated  with  the 
actions  of  this  rulemaking. 

The  Department  has  determined  that 
this  final  rule  is  not  a  major  rule  under 


Federal  Register /Vol.  66,  No.  7 /Wednesday,  January  10,  2001 /Rules  and  Regulations 


1891 


5  U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  final  rule  is  not  a  major  nde 
because  annual  total  royalty  revenues 
we  anticipate  receiving  through 
drainage  protections,  including  any 
increases  as  a  result  of  these  regulations, 
barely  exceed  $25  million. 

Unfunded  Mandates  Reform  Act 

We  have  determined  that  in 
accordance  with  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1501,  etseq.y. 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  The  final  rule  would  not 
change  the  relationship  between  BLM 
and  small  governments. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
This  final  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments,  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
final  rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector.  A 
statement  containing  the  information 
required  .by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

Govemment-to-Govemment 
Relationship  With  Tribes 

We  have  considered  the  impact  of  this 
rule  on  the  interests  of  Tribal 
governments  under  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and 
Department  of  the  Interior  Manual  (512 
DM  2).  BLM  did  consult  with  Indian 
Tribes,  under  Executive  Order  13084,  on 
the  issue  of  whether  these  regulations 
should  apply  to  Tribal  and  individual 
Indian  oil  and  gas  leases.  This  complies 
with  Executive  Order  13175  which  takes 
effect  on  January  6,  2001.  However,  we 
have  determined  the  govemment-to- 
govemment  relationship  will  not  be 
affected  as  a  result  of  the  consultation 
on  the  applicability  of  these  regulations. 
This  rule  will  enhance  the  protection  of 
Indian  oil  and  gas  resource  owners. 

Executive  Order  12630 

In  accordance  with  Executive  Order 
2630,  the  final  rule  does  not  represent 
a  government  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  A  takings 
implication  assessment  is  not  required. 
The  Department  has  determined  that  the 


II 


final  rule  would  not  cause  a  taking  of 
private  property  or  require  further 
discussion  of  takings  implications  imder 
this  Executive  Order.  Since  the  final 
rule  merely  clarifies  how  a  lessee  meets 
the  terms  in  the  lease  that  created  their 
property  interest,  and  imposes  no  limits 
on  die  use  of  the  property,  there  will  be 
no  private  property  rights  impaired  as  a 
result. 

Executive  Order  13132 

We  have  considered  the  effect  of  the 
final  rule  in  accordance  with  Executive 
Order  13132  and  have  determined  that 
it  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  sununary  impact 
statement.  The  final  rule  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Executive  Order  12988 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  final  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  This  final  rule 
clarifies  the  drainage  obligations  of 
lessees  and  operating  rights  owners  and 
ambiguities  in  the  existing  regulations. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection 
required  by  these  regulations  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Approval  No.  1004- 
0185  which  expires  May  31,  2002. 

National  Environmental  Policy  Act 

BLM  has  determined  that  this  final 
rule  is  not  subject  to  the  review  process 
established  by  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  since  it  is  categorically  excluded 
under  516  Departmental  Manual  (DM), 
Chapter  2,  Appendix  1,  Item  1.10,  and 
516  DM,  Chapter  2,  Appendix  2.  We 
also  determined  that  the  final  rule  does 
not  meet  any  of  the  ten  criteria  for 
exceptions  to  categorical  exclusion 
listed  in  516  DM,  Chapter  2,  Appendix 
2.  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusion"  means  a 
category  of  actions  that  have  been  found 
not  individually  or  cimiulatively  to  have 
a  significant  effect  on  the  human 
environment  and  in  procediu^s  adopted 


by  a  Federal  agency  for  which  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

The  environmental  effects  of  this  rule 
are  too  speculative  or  conjectiual  to 
lend  themselves  to  meaningful  analysis. 
Although  this  rulemaking  requires  that 
Federal  lessees  and  operating  rights 
owners  protect  their  leases  from 
drainage  of  oil  and  gas  resources  by 
producing  wells  on  adjacent  lands,  there 
are  several  steps  that  must  be  taken 
before  it  is  determined  that  an  operator 
will  take  actions  subject  to  NEPA 
review.  The  lessee  must  monitor  well 
activities  on  adjacent  lands,  and  then 
conduct  an  analysis  of  information 
available  to  determine  if  the  adjacent 
well  is  too  far  away  to  be  capable  of 
draining  the  Federal  lease.  Even  if 
draining  the  Federal  lease,  the  lessee 
might  be  able  to  exercise  options  such 
as  forming  a  imitization  or 
communitization  agreement  with  the 
owners  of  the  draining  well  or  paying 
compensatory  royalties.  These  two 
options  are  exercised  in  more  than  80 
percent  of  the  cases  where  there"  is 
economic  drainage  and  a  NEPA  analysis 
is  not  required. 

In  about  10  percent  of  all  drainage 
cases  identified,  it  might  be  determined 
that  drilling  a  protective  well  is  the  only 
option  for  protecting  the  lease  from 
drainage.  However,  the  lessee  might 
prove  that  even  if  it  drilled  a  protective 
well,  it  might  not  be  economic.  This  is 
perhaps  true  in  75  percent  of  the  cases 
where  drilling  a  protective  well  is 
considered.  If  the  lessee  determines  it 
can  drill  an  economic  protective  well, 
then  obtaining  approval  to  drill  the  well 
is  subject  to  a  review  imder  procedures 
established  by  BLM  to  comply  with 
NEPA. 

Authors:  The  principal  author  of  this 
rule  making  is  Donnie  Shaw,  Fluid 
Minerals  Group,  assisted  by  Shirlean 
Beshir,  Regulatory  Affairs  Group. 

List  of  Subjects 

43  CFR  Part  3100 

Government  contracts.  Land 
Management  Bureau,  Mineral  royalties. 
Oil  and  gas  exploration.  Public  lands- 
mineral  resources,  Reporting  and  record 
keeping  requirements.  Surety  bonds. 

43  CFR  Part  3130 

Alaska,  Government  contracts. 
Mineral  royalties.  Oil  and  gas 
exploration,  Oil  and  gas  reserves.  Public 
lands-mineral  resources,  Reporting  and 
record  keeping  requirements.  Surety 
bonds. 
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43  CFR  Part  3160 

Government  contracts,  Hydrocarbons, 
Land  Management  Bureau,  Mineral 
royalties.  Oil  and  gas  exploration. 
Public  lands-mineral  resources, 
Reporting  and  record  keeping 
requirements. 

Dated:  January  2,  2001. 

Sylvia  V.  Baca. 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  under  the  authorities 
cited  below,  BLM  adopts  as  final  the 
amendments  to  Parts  3100,  3106,  3108, 
3130.  and  3160,  Group  3100. 
Subchapter  C,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regidations  to  read 
as  follows: 

SUBCHAPTER  C— MINERALS 
MANAGEMENT  (3000) 

1.  Remove  the  heading  and  the  note 
following  Group  3000 — Minerals 
Management. 

PART  3000— MINERALS 
MANAGEMENT:  GENERAL 

2.  Revise  the  authority  citation  for 
Part  3000  to  read  as  follows: 

Authority:  30  U.S.C.  189  and  359;  and  40 
Opinion  of  the  Attorney  General  41. 

3.  Remove  the  heading  and  the  note 
following  Group  3100 — Oil  and  Gas 
Leasing. 

PART  3100— OIL  AND  GAS  LEASING 

4.  Revise  the  authority  citation  for 
part  3100  to  read  as  follows: 

Authority:  30  U.S.C.  189  and  359;  43 
U.S.C.  1732(b),  1733,  and  1740;  and  40 
Opinion  of  tiie  Attorney  General  41. 

5.  Revise  §  3106.7-2  to  read  as 
follows: 

13106.7-2    H I  transfw  my  lesM,  ivhat  i* 
my  continuing  obligation? 

(a)  You  are  responsible  for  performing 
all  obligations  imder  the  lease  until  the 
date  BLM  approves  an  assignment  of 
your  record  title  interest  or  transfer  of 
your  operating  rights. 

(b)  After  BLM  approves  the 
assigiunent  or  transfer,  you  will 
continue  to  be  responsible  for  lease 
obligations  that  accrued  before  the 
approval  date,  whether  or  not  they  were 
identified  at  the  time  of  the  assignment 
or  transfer.  This  includes  pajring 
compensatory  royalties  for  drainage.  It 
also  includes  responsibility  for  plugging 
wells  and  abandoning  facilities  you 
drilled,  installed,  or  used  before  the 
effective  date  of  the  assignment  or 
transfer. 

6.  Add  new  §  3106.7-6  to  read  as 
follows: 


§3106.7-6    If  I  acquire  a  lMa«  by  an 
assignmant  or  transtar,  what  obligations  do 
I  agraa  to  aaaume? 

(a)  If  you  acquire  record  tide  interest 
in  a  Federal  lease,  you  agree  to  comply 
with  the  terms  of  the  original  lease 
during  your  lease  tenure.  You  assume 
the  responsibility  to  plug  and  abandon 
all  wells  which  are  no  longer  capable  of 
producing,  reclaim  the  lease  site,  and 
remedy  all  environmental  problems  in 
existence  and  that  a  purchaser 
exercising  reasonable  diligence  should 
have  known  at  the  time.  You  must  also 
maintain  an  adequate  bond  to  ensure 
performance  of  these  responsibilities. 

(b)  If  you  acquire  operating  rights  in 
a  Federal  lease,  you  agree  to  comply 
with  the  terms  of  the  original  lease  as  it 
applies  to  the  area  or  horizons  in  which 
you  acquired  rights.  You  must  plug  and>^ 
abandon  all  unplugged  wells,  reclaim 
the  lease  site,  and  remedy  all 
environmental  problems  in  existence 
and  that  a  purchaser  exercising 
reasonable  diligence  should  have 
known  at  the  time  you  receive  the 
transfer.  You  must  also  maintain  an 
adequate  bond  to  ensure  performance  of 
these  responsibilities. 

7.  Revise  §  3108.1  to  read  as  follows: 

13106.1    Aa  a  laiiaa,  may  I  ralinquiah  my 
leaaa? 

You  may  relinquish  your  lease  or  any 
legal  subdivision  of  your  lease  at  any 
time.  You  must  file  a  written 
relinquishment  with  the  BLM  Stater 
Office  with  jurisdiction  over  your  lease. 
All  lessees  holding  record  tide  interests 
in  the  lease  must  sign  the 
relinquishment.  A  relinquishment  takes 
efiiect  on  the  date  you  file  it  with  BLM. 
However,  you  and  the  party  that  issued 
the  bond  will  continue  to  be  obligated 
to: 

(a)  Make  payments  of  all  accrued 
rentals  and  royalties,  including 
payments  of  compensatory  royalty  due 
for  all  drainage  that  occurred  before  the 
-relinquishments; 

(b)  Place  all  wells  to  be  relinquished 
in  condition  for  suspension  or 
abandonment  as  BLM  requires;  and 

(c)  Complete  reclamation  of  the  leased 
sites  after  stopping  or  abandoning  oil 
and  gas  operations  on  the  lease,  imder 

a  plan  approved  by  the  appropriate 
siuface  management  agency. 

PART  3130— OIL  AND  GAS  LEASING: 
NATIONAL  PETROLEUM  RESERVE, 
ALASKA 

8.  Revise  the  authority  citation  for 
part  3130  to  read  as  follows: 

Authority:  42  U.S.C.  6506;  43  U.S.C. 
1732(b).  1733,  and  1740;  and  40  Opinion  of 
the  Attorney  General  41. 


§3130.3    [Amandad] 

9.  Amend  §  3130.3  by  revising  the 
cross  reference  of  "§  3100.3"  to  read 
"§3162.2." 

PART  3160— ONSHORE  OIL  AND  GAS 
OPERATIONS 

10.  Revise  the  authority  citation  for 
p^  3160  to  read  as  follows: 

Authority:  25  U.S.C.  396d;  30  U.S.C.  189 
and  359;  43  U.S.C.  1733  and  1740;  and  40 
Opinion  of  the  Attorney  General  41. 

§3160.0-5    [Amandad] 

11.  Amend  §  3160.0-5  as  follows  by: 
a.  Removing  the  paragraph 

designations  (a)  through  (w)  and 
alphabetizing  all  definitions; 

D.  Adding  new  definitions  for 
Drainage,  Protective  well,  and  Record 
title  holder,  and  revising  the  definitions 
of  Lessee  and  Operating  rights  owner  to 
read  as  follows: 
***** 

Drainage  means  the  migration  of 
hydrocarbons,  inert  gases  (other  than 
helium),  or  associated  resources  caused 
by  production  from  other  wells. 

***** 

Lessee  means  any  person  holding 
record  title  or  ovming  operating  ri^ts 
in  a  lease  issued  or  approved  by  the 
United  States. 

***** 

Operating  rights  owner  means  a 
person  who  owns  operating  rights  in  a 
lease.  A  record  title  holder  may  also  be 
an  operating  rights  owner  in  a  lease  if 
it  did  not  transfer  all  of  its  operating 
rights. 
***** 

Protective  well  means  a  well  drilled  or 
modified  to  prevent  or  offset  drainage  of 
oil  and  gas  resources  from  its  Federal  or 
Indian  lease. 

***** 

Record  titie  holder  means  the 
person(s)  to  whom  BLM  or  an  Indian 
lessor  issued  a  lease  or  approved  the 
assignment  of  record  tide  in  a  lease. 

***** 

12.  Amend  §  3162.2  as  follows  by: 

§3162.2    [Amandad] 

a.  Revising  the  heading; 

b.  Adding  "(s)"  after  "operating  rights 
owner"  in  paragraph  (b)  and  (c)  each 
time  it  appears,  and  by  adding  the  term 
"a  lessee(s)  and"  before  "operating 
rights  owners"  each  time  it  appears;  and 

c.  removing  paragraph  (a). 

§  31 62.2    Drilling,  producing,  and  drainage 
obligations. 

***** 

13.  Add  a  new  §  3162.2-1  and 
redesignate  paragraphs  (b)  and  (c)  of 
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§  3162.2  as  paragraphs  (a)  and  (b)  of  this 
new  section. 

§3162.2-1     Drilling  and  producing 
obligations. 

***** 

14.  Add  new  §§  3162.2-2  tiirough 
^62.2-15  to  read  as  follows: 

Sec. 

3162.2-2    What  steps  may  BLM  take  to 

avoid  uncompensated  drainage  of 

Federal  or  Indian  mineral  resources? 
3162.2-3    When  am  1  responsible  for 

protecting  my  Federal  or  Indian  lease 

from  drainage? 
3162.2-4    What  protective  action  may  BLM 

require  the  lessee  to  lake  to  protect  the 

leases  from  drainage? 
3162.2-5    Must  I  take  protective  action 

when  a  protective  well  would  be 

uneconomic? 
3162.2-6    When  will  I  have  constructive 

notice  that  drainage  may  be  occurring? 
3162.2-7    Who  is  liable  for  drainage  if  more 

than  one  person  holds  undivided 

interests  in  the  record  title  or  operating 

rights  for  the  same  lease? 
3162.2-8     Does  my  responsibility  for 

drainage  protection  end  when  I  assign  or 

transfer  my  lease  interest? 
3162.2-9    What  is  my  duty  to  inquire  about 

the  potential  for  drainage  and  inform 

BLM  of  my  findings?' 
3162.2-10    Will  BLM  notify  me  when  it 

determines  that  drainage  is  occurring? 
3162.2-1 1     How  soon  after  I  know  of  the 

likelihood  of  drainage  must  I  take 

protective  action? 
3162.2-12    If  I  hold  an  interest  in  a  lease,  for 

what  period  will  the  Department  assess 

compensatory  royalty  against  me? 
3162.2-13    If  I  acquire  an  interest  in  a  lease 

that  is  being  drained,  will  the 

Depsirtment  assess  me  for  compensatory 

royalty? 
3162.2-14    May  I  appeal  BLM's  decision  to 

require  drainage  protective  measures? 
3162.2-15    Who  has  the  burden  of  proof  if 

I  appeal  BLM's  drainage  determination? 

§3162.2-2    What  steps  may  BLM  take  to 
avoid  uncompensated  drainage  of  Federal 
or  Indian  mineral  resources? 

If  we  determine  that  a  well  is  draining 
Federal  or  Indian  mineral  resources,  we 
may  take  any  of  the  following  actions: 

(a)  If  the  mineral  resources  being 
drained  are  in  Federal  or  Indian  leases, 
we  may  require  the  lessee  to  drill  and 
produce  all  wells  that  are  necessary  to 
protect  the  lease-fi-om  drainage,  unless 
the  conditions  of  this  part  are  met.  BLM 
will  consider  applicable  Federal,  State, 
or  Tribal  rules,  regulations,  and  spacing 
orders  when  determining  which  action 
to  take.  Alternatively,  we  may  accept 
other  equivalent  protective  measures; 

(b)  If  the  mineral  resources  being 
drained  are  either  unleased  (including 
those  which  may  not  be  subject  to 
leasing)  or  in  Federal  or  Indian  leases, 
we  may  execute  agreements  with  the 
owners  of  interests  in  the  producing 


well  under  which  the  United  States  or 
the  Indian  lessor  may  be  compensated 
for  the  drainage  (with  the  consent  of  the 
Federal  or  (in  consultation  with  the 
Indian  mineral  owner  and  BIA)  Indian 
lessees,  if  any); 

(c)  We  may  offer  for  lease  any 
qualifying  unleased  mineral  resources 
under  part  3120  of  this  chapter  or  enter 
into  a  communitization  agreement;  or 

(d)  We  may  approve  a  imit  or 
communitization  agreement  that 
provides  for  payment  of  a  royalty  on 
production  attributable  to  unleased 
mineral  resources  as  provided  in 
§3181.5. 

§  3162.2-3    When  am  I  responsible  for 
protecting  my  Federal  or  Indian  lease  from 
drainage? 

You  must  protect  your  Federal  or 
Indian  lease  from  drainage  if  your  lease 
is  being  drained  of  mineral  resources  by 
a  well: 

(a)  Producing  for  the  benefit  of 
another  mineral  owner; 

(b)  Producing  for  the  benefit  of  the 
same  mineral  owner  but  with  a  lower 
royalty  rate;  or 

(c)  Located  in  a  unit  or 
communitization  agreement,  which  due 
to  its  Federal  or  Indian  mineral  owner's 
allocation  or  participation  factor, 
generates  less  revenue  for  the  United 
States  or  the  Indian  mineral  owner  for 
the  mineral  resources  produced  from 
your  lease. 

§  31 62.2-4    What  protective  action  may 
BLM  require  the  lessee  to  take  to  protect 
the  leases  from  drainage? 

We  may  require  you  to: 

(a)  Drill  or  modify  and  produce  all 
wells  that  are  necessary  to  protect  the 
leased  mineral  resources  from  drainage; 

(b)  Enter  into  a  unitization  or 
communitization  agreement  with  the 
lease  containing  the  draining  well;  or 

(c)  Pay  compensatory  royalties  for 
drainage  that  has  occurred  or  is 
occurring. 

§  3162.2-5    IMust  I  take  protective  action 
when  a  protective  well  would  be 
uneconomic? 

You  are  not  required  to  take  any  of  the 
actions  listed  in  §  3162.2—4  if  you  can 
prove  to  BLM  that  when  you  first  knew 
or  had  constructive  notice  of  drainage 
you  could  not  produce  a  sufficient 
quantity  of  oil  or  gas  from  a  protective 
well  on  your  lease  for  a  reasonable 
profit  above  the  cost  of  drilling, 
completing,  and  operating  the  protective 
well. 

§3162.2-6    When  will  I  have  constructive 
notice  that  drainage  may  be  occurring?. 

(a)  You  have  constructive  notice  that 
drainage  may  be  occurring  when  well 


completion  or  first  production  reports 
for  the  draining  well  are  filed  with 
either  BLM,  State  oil  and  gas 
commissions,  or  regulatory  agencies  and 
are  publicly  available. 

(b)  If  you  operate  or  own  any  interest 
in  the  draining  well  or  lease,  you  have 
constructive  notice  that  drainage  may  be 
occurring  when  you  complete  drill 
stem,  production,  pressure  analysis,  or 
flow  tests  of  the  well. 

§3162.2-7    Who  is  liable  for  drainage  if 
more  than  one  person  holds  undivided 
interests  in  the  record  title  or  operating 
rights  for  the  same  lease? 

(a)  If  more  than  one  person  holds 
record  title  interests  in  a  portion  of  a 
lease  that  is  subject  to  drainage,  each 
person  is  jointly  and  severally  liable  for 
taking  any  action  we  may  require  under 
this  part  to  protect  the  lease  from 
drainage,  including  paying 
compensatory  royalty  accruing  during 
the  period  and  for  the  area  in  which  it 
holds  its  record  titie  interest. 

(b)  Operating  rights  owners  are  jointly 
and  severally  liable  with  each  other  and 
with  all  record  title  holders  for  drainage 
affecting  the  area  and  horizons  in  which 
they  hold  operating  rights  during  the 
period  they  hold  operating  rights. 

§3162.2-8    Does  my  responsibility  for 
drainage  protection  end  when  I  assign  or 
transfer  my  lease  interest? 

If  you  assign  your  record  title  interest 
in  a  lease  or  transfer  your  operating 
rights,  you  are  not  liable  for  drainage 
that  occurs  after  the  date  we  approve  the 
assignment  or  transfer.  However,  you 
remain  responsible  for  the  payment  of 
compensatory  royalties  for  any  drainage 
that  occurred  when  you  held  the  lease 
interest. 

§  3162.2-9    What  Is  my  duty  to  inquire 
about  the  potential  for  drainage  and  inform 
BLM  of  my  findings? 

(a)  When  you  first  acquire  a  lease 
interest,  and  at  all  times  while  you  hold 
the  lease  interest,  you  must  monitor  the 
drilling  of  wells  in  the  same  or  adjacent 
spacing  units  and  gather  sufficient 
information  to  determine  whether 
drainage  is  occurring.  This  information 
can  be  in  various  forms,  including  but 
not  limited  to,  well  completion  reports, 
sundry  notices,  or  available  production 
information.  As  a  prudent  lessee,  it  is 
your  responsibility  to  analyze  and 
evaluate  this  information  and  make  the 
necessary  calculations  to  determine: 

(1)  The  amount  of  drainage  from 
production  of  the  draining  well; 

(2)  The  amount  of  mineral  resources 
which  will  be  drained  from  your 
Federal  or  Indian  lease  during  the  life  of 
the  draining  well:  and 
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(3)  Whether  a  protective  well  would 
be  economic  to  drill. 

(b)  You  must  notiiy  BLM  within  60 
days  from  the  date  of  actual  or 
constructive  notice  of: 

(1)  Which  of  the  actions  in  §  3162.2- 
4  you  will  take;  or 

(2)  The  reasons  a  protective  well 
would  be  imeconomic. 

(c)  If  you  do  not  have  sufficient 
information  to  comply  with  §  3162.2- 
9(b)(1),  indicate  when  you  will  provide 
the  information. 

(d)  You  must  provide  BLM  with  the 
analysis  under  paragraph  (a)  of  this 
section  within  60  days  after  we  request 
it. 

13162.2-10    Will  BUN  notify  m*  wtMn  it 
(Msrmiiws  that  drainage  is  occurring? 

We  wiU  send  you  a  demand  letter  by 
certified  mail,  return  receipt  requested, 
or  personally  serve  you  with  notice,  if 
we  believe  that  drainage  is  occurring. 
However,  your  responsibility  to  take 
protective  action  arises  when  you  first 
knew  or  had  constructive  notice  of  the 
drainage,  even  when  that  date  precedes 
the  BLM  demand  letter. 

13162.2-11    How  soon  aflar  I  know  of  ttM 
HicXihood  of  drainage  must  I  taiw  protective 
action? 

(a)  You  must  take  protective  action 
within  a  reasonable  time  after  the  earlier 
of: 

(1)  The  date  you  knew  or  had 
constructive  notice  that  the  potentially 
draining  well  had  begun  to  produce  oil 
or  gas;  or 

(2)  The  date  we  issued  a  demand 
letter  for  protective  action. 

(b)  Since  the  time  required  to  drill 
and  produce  a  protective  well  varies 
according  to  the  location  and  conditions 
of  the  oil  and  gas  reservoir,  BLM  will 
determine  this  on  a  case-by-case  basis. 
When  we  determine  whether  you  took 
protective  action  within  a  reasonable 
time,  we  will  consider  several  factors 
including,  but  not  limited  to: 

(1)  Time  required  to  evaluate  the 
characteristics  and  performance  of  the 
draining  well; 

(2)  Rig  availability; 

(3)  Well  depth; 

(4)  Required  environmental  analysis; 

(5)  Special  lease  stipulations  which 
provide  limited  time  frames  in  which  to 
drill;  and 

(6)  Weather  conditions. 

(c)  If  BLM  determines  that  you  did  not 
take  protection  action  timely,  you  will 
owe  compensatory  royalty  for  the  period 
of  the  delay  under  §  3162.2-12. 

§3162.2-12  If  I  hold  an  interest  in  a  lease, 
for  wttat  period  will  ttie  Department  assess 
compensatory  royalty  against  me? 

The  Department  will  assess 
compensatory  royalty  beginning  on  the 


first  day  of  the  month  following  the 
earliest  reasonable  time  we  determine 
you  should  have  taken  protective  action. 
You  must  continue  to  pay  compensatory 
royalty  until: 

(a)  You  drill  sufficient  economic 
protective  wells  and  remain  in 
continuous  production; 

(b)  We  approve  a  unitization  or 
commiinitization  agreement  that 
includes  the  mineral  resources  being 
drained; 

(c)  The  draining  well  stops  producing; 
or 

(d)  You  relinquish  your  interest  in  the 
Federal  or  Indian  lease. 

13162.2-13    If  I  acquire  an  interest  in  a 
lease  tftat  Is  being  drained,  will  ttie 
Department  assess  ma  for  compensatory 
royalty? 

If  you  acquire  an  interest  in  a  Federal 
or  Indian  lease  through  an  assignment  of 
record  title  or  transfer  of  operating 
rights  imder  this  part,  you  are  liable  for 
all  drainage  obligations  accruing  on  and 
after  the  date  we  approve  the 
assignment  or  transfer. 

§  31 62.2-1 4    May  I  appeal  BLM's  decision 
to  require  drainage  protective  measures? 
You  may  appeal  any  BLM  decision 
requiring  you  take  drainage  protective 
measiuBS.  You  may  request  BLM  State 
Director  review  under  43  CFR  3165.3 
and/or  appeal  to  the  Interior  Board  of 
Land  Appeals  under  43  CFR  part  4  and 
subpart  1840. 

§  31 62.2-1 5    Wlio  has  the  burden  of  proof 
H  i  appeal  BLM's  drainage  determination? 
BLM  has  the  biu'den  of  establishing  a 
prima  facie  case  that  drainage  is 
occiuring  and  that  you  knew  of  such 
drainage.  Then  the  burden  of  proof 
shifls  to  you  to  refute  the  existence  of 
drainage  or  to  prove  there  was  not 
sufficient  information  to  put  you  on 
notice  of  the  need  for  drainage 
protection.  You  also  have  the  biu-den  of 
proving  that  drilling  and  producing 
from  a  protective  well  would  not  be 
economically  feasible. 

13165.3    [Amended] 

13.  Amend  §  3165.3  by  adding  the 
phrase  "and  the  lessee(s),"  after 
"appropriate  party"  in  the  first  sentence 
of  paragraph  (a). 

14.  Amend  §  3165.4  by  adding  a  new 
paragraph  (e)(4)  to  read  as  follows: 

§3165.4    Appeals. 

***** 

(e)*  *  * 

(4)  When  an  appeal  is  filed  under 
paragraph  (a)  of  this  section  from  a 
decision  to  require  drainage  protection, 
BLM's  drainage  determination  will 
remain  in  effect  during  the  appeal. 


notwithstanding  the  provisions  of  43 
CFR  4.21.  Compensatory  royalty  and 
interest  determined  under  30  CFR  Part 
218  will  continue  to  accrue  throughout 
the  appeal. 
*        •        •        •        • 

[FR  Doc.  01-446  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FederalRallroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1.  Notice  No.  9] 
RIN  2130-AB32 

Tracic  Safety  Standards 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  FRA  amends  the  Track  Safety 
Standards  to  provide  procedures  for 
track  owners  to  use  Gage  Restraint 
Measimng  Systems  (GRMS)  to  assess 
the  ability  of  their  track  to  maintain 
proper  gage.  Under  the  current  Track 
Safety  Standards,  track  owners  must 
evaluate  a  track's  gage  restraint 
capability  through  visual  inspections 
conducted  at  frequencies  and  intervals 
specified  in  the  standards.  With  this 
amendment,  track  owners  may  monitor 
gage  restraint  on  a  designated  track 
segment  using  GRMS  procediu«s. 
Individuals  employed  by  the  track 
owner  to  inspect  track  must  be 
permitted  to  exercise  their  discretion  in 
judging  whether  the  track  segment 
shoidd  also  be  visually  inspected  by  a 
qualified  track  inspector. 

DATES:  Effective  Date:  This  final  rule  is 
effective  April  10,  2001. 

TOR  FURTHER  INFORMATION  CONTACT: 

Allison  H.  MacDowell,  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW..  Mail  Stop  25,  Washington,  DC 
20590  (telephone:  202^93-6236),  or 
Nancy  Lummen  Lewis,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW..  Mail  Stop  10,  Washington.  DC 
20590  (telephone:  202-493-6047). 
SUPPLEMENTARY  INFORMATION: 

Introductory  Statement 

Historically,  raifroads  assess  a  track's 
ability  to  maintain  gage  through  visual 
inspections  of  crossties  and  rail 
fastening  systems.  The  maintenance 
decisions  which  determine  crosstie  and 
rail  fastener  replacement  within  the 
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industry  today  rely  heavily  on  those 
visual  inspections  made  by  maintenance 
personnel  whose  subjective  knowledge 
is  based  on  varying  degrees  of 
experience  and  training.  The  subjective 
nature  of  these  inspections  sometimes 
results  in  inconsistent  determinations 
about  the  ability  of  individual  crossties 
and  rail  fasteners  to  maintain  adequate 
gage  restraint. 

Crossties  may  not  always  exhibit 
strong  indications  of  good  or  bad 
condition.  If  a  crosstie  in  questionable 
condition  is  removed  from  track 
prematurely,  its  maximiun  service  life  is 
unnecessarily  shortened  resulting  in 
added  maintenance  costs  for  the 
railroad.  Yet,  crossties  of  questionable 
condition  left  too  long  in  track  can 
cause  a  wide-gage  derailment  with  its 
inherent  risk  of  injury  to  railroad 
personnel  and  passengers  and  damage 
to  property.  In  many  instances  of  gage 
failiue  caused  by  defective  crossties 
and/or  rail  fasteners,  the  static  or 
unloaded  gage  is  within  the  limits 
prescribed  by  the  Federal  Track  Safety 
Standards  contained  in  49  CFR  part  213. 
However,  when  a  train  applies  an 
abnormally  high  lateral  load  to  a  section 
of  track  which  contains  marginal 
crosstie  or  rail  fastener  conditions,  the 
result  is  often  a  wide-gage  derailment. 

Statistics  taken  from  the  Federal 
Railroad  Administration's  (FRA's) 
Annual  Accident/Incident  Bidletins 
indicate  that  wide  gage  resulting  frtim 
defective  crossties  and  rail  fasteners  has 
been,  and  continues  to  be,  the  largest 
single  cause  of  reportable  track-caused 
derailments.  In  response  to  this 
problem,  a  long-standing  joint  FRA/ 
industry  research  project  has  developed 
a  non-destructive  performance-based 
technology  to  objectively  measure  the 
gage  restraint  capacity  of  crossties  and 
rail  fasteners.  The  GF^S  applies  known 
lateral  and  vertical  loads  to  the  track 
structxire,  measures  the  gage  deflection 
under  those  loads,  and  tiben  projects 
what  the  gage  would  become  under 
severe  track  loading  conditions  of 
24,000  pounds  lateral  and  33,000 
poimds  vertical.  From  this  data,  a  gage 
widening  ratio  is  calculated  as  a 
measiu«  of  overall  track  strength. 

In  1993,  FRA  granted  CSX 
Transportation  (CSXT)  a  waiver  of 
compliance  itom  portions  of  the  Track 
Safety  Standards  so  that  it  could 
conduct  a  test  program  to  evaluate  a 
GRMS  performance-based  standard.  In 
lieu  of  implementing  existing  crosstie 
and  rail  fastener  requirements,  CSXT 
used  FRA's  research  vehicle  to  judge 
track  strength  of  nearly  500  miles  of 
track  in  various  segments.  The 
experience  gained  from  this  test 
program  has  afforded  FRA  and  the 


industry  the  opportunity  to  adjust  the 
operational  and  conditional 
requirements  of  a  GRMS  program  to 
maike  it  a  more  consistent  method  of 
objectively  determining  crosstie  and  rail 
fastener  effectiveness. 

During  the  past  several  years,  CSXT 
contracted  for  the  design  and 
construction  of  two  GRMS  vehicles 
which  are  in  use  over  its  system, 
including  the  waiver  territory.  The 
former  Consolidated  Rail  Corporation 
used  a  GRMS  vehicle  over  its  system, 
and  several  other  Class  I  railroads  have 
expressed  a  serious  interest  in  obtaining 
GRMS  vehicles.  FRA  believes  that  the 
GRMS  technology  has  now  advanced  to 
the  point  where  railroads  can  use  it  to 
reliably  assist  in  determining 
compliance  with  crosstie  and  rail 
fastener  requirements  contained  in  the 
Track  Safety  Standards. 

Proceedings  To  Date 

A.  Track  Working  Group 

On  April  2, 1996,  the  Raifroad  Safety 
Advisory  Conunittee  (RSAC)  agreed  to 
provide  advice  and  recommendations  to 
FRA  for  revision  of  the  Track  Safety 
Standards.  The  RSAC  then  assigned  that 
responsibility  to  a  specialized  working 
group  comprised  of  approximately  30 
representatives  from  labor,  railroads, 
trade  associations,  state  government 
groups,  track  equipment  manufacturers, 
and  FRA. 

The  Track  Working  Group  met 
monthly  from  May,  1996,  through 
October,  1996,  to  provide  to  FRA  advice 
on  the  development  of  a  draft  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
recommend  to  the  RSAC.  Although  the 
Track  Working  Group  discussed 
extensively  the  subject  of  GRMS,  it  was 
imable  to  reach  consensus  about  how 
GRMS  technology  shoidd  be  addressed 
in  the  revised  Track  Safety  Standards. 
Representatives  of  the  railroads  had 
anticipated  that  the  revised  track 
standards  would  include  a  provision 
allowing  railroads  to  use  GRMS 
technology  in  place  of  inspection 
requirements  already  outlined  in  Part 
213.  Labor  representatives,  however, 
expressed  strong  reluctance  to  agree  to 
a  change  that  could  replace  some  of  the 
discretion  and  judgment  already 
allowed  track  inspectors.  They 
expressed  fear  that  the  judgment  of  track 
inspectors  would  be  ovemded 
completely  by  GRMS  technology. 

At  a  public  meeting  on  October  31, 
1996,  the  Track  Working  Group 
presented  its  proposed  rule  to  the 
RSAC.  The  proposed  rule  did  not 
include  a  provision  for  GRMS.  The 
RSAC  therefore  appointed  a  small  task 
group  to  evaluate  the  possibility  of 


developing  GRMS  standards  to  be  added 
to  the  revised  Track  Safety  Standards  at 
a  later  time. 

The  proposed  rule,  based  on 
recommendations  received  irom  the 
Track  Working  Group,  was  approved  by 
a  majority  consensus  of  the  RSAC, 
which  in  tvun,  recommended  the 
proposal  to  FRA  for  adoption.  On  July 
3.  1997,  FRA  issued  an  NPRM  largely 
based  upon  that  proposal.  See  62  FR 
36168.  FRA  conducted  a  public  hearing 
and  received  mostly  favorable 
comments  fit>m  12  respondents.  On 
Jime  22, 1998,  FRA  issued  a  final  rule, 
based  upon  its  NPRM  and  the  comments 
it  received  in  response.  See  63  FR 
33992.  Both  the  NPRM  and  the  final 
rule  identified  and  discussed  the 
relevant  issues  concerning  GRMS. 

B.  GRMS  Task  Group 

A  specialized  Task  Group  met  five 
times  frt>m  June  1997,  through  February 
1998,  to  advise  FRA  on  regulatory 
language  which  addresses  the  use  of 
GRMS  technology  for  possible  inclusion 
into  the  Track  Safety  Standards.  The 
Task  Group  was  comprised  of 
approximately  12  representatives  from 
labor,  railroads,  trade  associations,  state 
government  groups,  the  Department  of 
Transportation's  Research  and  Special 
Programs  Administration,  and  FRA.  A 
member  of  the  National  Transportation 
Safety  Board  also  participated  in  an 
advisory  capacity. 

The  Task  Group  discussed  at  length 
whether  GRMS  technology  should 
replace,  or  merely  supplement, 
traditional  inspection  methods  and  the 
requirements  for  crossties  and  rail 
festeners.  Representatives  of  labor 
organizations  argued  that  the  technology 
should  be  used  in  conjunction  with 
traditional  inspection  methods  and 
existing  requirements.  Representatives 
of  railroad  management  argued  that 
GRMS  technology  should  more  than 
supplement  existing  standards  because 
the  use  of  GRMS  technology  produces 
an  objective  determination  of  whether 
crossties  are  able  to  continue  effectively 
maintaining  adequate  gage  restraint,  or 
are  approaching  the  end  of  their  service 
lives  and  must  be  replaced.  In  some 
cases,  the  traditional  method  of  crosstie 
evaluation  would  not  necessarily  agree 
with  the  GRMS  evaluation. 

To  resolve  this  disagreement,  the  Task 
Group  agreed  that  a  GRMS  provision  in 
the  Track  Safety  Standards  should 
provide  for  discretion  of  employees 
fully  qualified  imder  §  213.7  to  use 
Portable  Track  Loading  Fixtxires  (PTLFs) 
between  GRMS  inspections  to  make 
individual  judgements  about  a  track's 
ability  to  maintain  gage.  A  PTLF  is  a 
hand-carried  gage  measuring  device  that 


1896  Federal  Register / Vol.  66,  No.  7 / Wednesday,  January  10,  2001 /Rules  and  Regulations 


exerts  a  lateral  force  between  rails  to  test 
a  track's  ability  to  maintain  gage  imder 
that  pressure.  Although  the  PTLF  does 
not  exert  vertical  force,  as  does  the 
GRMS  vehicle,  it  nevertheless  functions 
as  a  surrogate  measiuement  of  track 
strength  between  inspections  with  the 
full-sized  GRMS  vehicle. 

This  amendment  to  the  Track  Safety 
Standards  reflects  the  resolution 
reached  by  the  Task  Group.  Under  this 
amendment,  railroads  may  designate 
track  segments  to  be  evaluated  regularly 
by  GRMS  technology.  Employees  fully 
qualified  under  §  213.7  will  use  the 
PTLF  as  an  additional  analytical  tool  to 
determine  compliance  with  the  crosstie 
and  fastener  requirements.  If  a  location 
passes  the  PTLF  criteria,  but  the 
employee  is  uncomfortable  with  the 
condition  of  the  track  at  that  location, 
the  employee  retains  the  discretion  to 
take  additional  remedial  actions,  such 
as  placing  slow  orders  at  that  location. 
On  lines  designated  by  the  railroads  to 
be  evaluated  by  GRMS,  FRA  inspectors 
will  determine  compliance  with  the 
crosstie  and  fastener  requirements 
solely  on  the  basis  of  a  PTLF 
measurement. 

This  amendment  provides  for  two 
levels  of  compliance  exceptions  on  track 
designated  as  GRMS  track.  This  method 
closely  follows  the  current  procedures 
in  effect  on  the  CSXT  waiver  territory. 
First  level  exceptions  are  those  locations 
which  require  the  railroads  to 
immediately  place  a  10  mph  speed 
restriction,  followed  by  verification  and 
corrective  action.  Second  level 
exceptions  are  those  locations  which  do 
not  appear  to  require  immediate 
attention  but  must  be  monitored  to 
ensiue  that  they  do  not  become  defects 
before  the  next  GRMS  inspection. 

The  amendment  also  requires  track 
owners  to  implement  a  formal  training 
program  for  employees  who  are  fully 
qualified  under  §  213.7  and  whose 
territories  are  subject  to  the  operation  of 
a  GRMS  vehicle.  The  training  program 
should  provide  affected  employees  with 
the  necessary  information  to  locate  and 
verify  GRMS  defects,  prescribe  and 
record  the  appropriate  remedial  action, 
and  provide  specific  instructions  on  the 
use  and  calibration  of  the  PTLF. 

In  developing  recommendations  for 
inspection  frequency  requirements  for 
GRMS,  the  Task  Group  considered  such 
factors  as  class  of  track,  amotmt  of 
traffic,  and  whether  or  not  the  line  is 
used  for  passenger  transportation.  In 
consideration  of  these  varying  factors, 
this  amendment  adopts  a  simplified  but 
conservative  approach  by  requiring 
annual  GRMS  inspections,  not  to  exceed 
14  months  between  inspections,  on  all 
line  segments  where  the  annual  tonnage 


exceeds  two  million  gross  tons  (MGTs) 
or  where  the  maximum  operating  speed 
for  passenger  trains  is  more  than  30 
mph.  On  line  segments  where  the  traffic 
is  two  MGTs  or  less,  and  the  maximum 
operating  speed  for  passenger  trains 
does  not  exceed  30  mph,  the  interval 
between  inspections  must  not  exceed  24 
months.  This  longer  inspection  interval 
makes  the  technology  more  accessible  to 
short  lines  which  may  not  have  the 
same  equipment  or  financial  resources 
available  to  the  larger  railroads. 

Section-By-Section  Analysts  of 
§213.110 

Pamgmph  (a) 

Paragraph  (a)  provides  for  the 
implementation  of  a  GRMS, 
supplemented  by  the  use  of  a  PTLF,  to 
determine  compliance  with  the  crosstie 
and  rail  fastener  requirements  specified 
in  §§  213.109  and  213.127.  Track 
owners  electing  to  implement  this 
technology  must  provide  the 
appropriate  FRA  Regional  Office  with 
notification  that  specifically  identifies 
the  line  segment(s)  where  GRMS  will  be 
used.  The  appropriate  FRA  office  is  the 
headquarters  location  for  the  FRA 
region  in  which  the  GRMS  designated 
line  segment  is  located. 

The  notification  must  be  provided  to 
FRA  at  least  30  days  prior  to  the 
designation  of  any  line  segment  which 
will  be  subject  to  the  requirements  of 
this  section.  Track  owners  must  also 
provide  FRA  with  at  least  10  days  notice 
prior  to  the  removal  of  a  line  segment 
from  GRMS  designation. 

Paragraph  (b) 

This  paragraph  specifies  what 
information  track  owners  should 
include  in  their  notifications  to  FRA 
about  line  segments  designated  for 
GRMS  inspection.  The  information  must 
include,  at  a  minimum,  the  segment's 
timetable  designation,  milepost  limits, 
track  class,  million  gross  tons  of  traffic 
per  year,  and  any  other  identifying 
characteristics  of  the  segment. 

Paragraph  (c) 

This  paragraph  describes  minimum 
design  requirements  for  GRMS  vehicles. 
Track  owners  must  submit  to  FRA 
sufficient  technical  data  so  that  the 
agency  can  establish  whether  or  not  the 
track  owner  is  in  compliance  with  these 
design  requirements.  The  paragraph 
requires  that  gage  must  be  measured 
between  the  heads  of  the  rail  at  an 
interval  not  exceeding  16  inches.  The 
paragraph  provides  for  design  flexibility 
by  establishing  acceptable  ranges  for  the 
lateral/vertical  load  ratio  and  the 
resulting  lateral  load  severity,  both  of 


which  can  be  satisfied  by  various  load 
configiuations,  provided  that  the 
applied  vertical  load  is  not  less  than 
10,000  pounds  per  rail. 

Paragraphs  (d),  (e),  and  (f) 

The  mathematical  formulas 
prescribed  in  these  paragraphs  are  to  be 
used  in  the  calculation  of  the  Gage 
Widening  Ratio  (GWR)  and  the 
Projected  Loaded  Gage  24  (PLG  24).  The 
acciu^te  measurements  of  unloaded 
gage,  GRMS  loaded  gage,  and  the  lateral 
load  applied  are  of  critical  importance 
because  these  measurements  are  used  in 
the  calculation  of  PLG  24  values  and  the 
values  for  GWR,  values  which  comprise 
a  direct  measure  of  track  strength. 
Therefore,  to  avoid  any  influence  from 
adjacent  loads,  design  requirements 
specify  that  the  unloaded  track  gage 
must  be  measured  by  the  GRMS  vehicle 
at  a  point  no  less  than  10  feet  from  any 
lateral  or  vertical  load  application. 
Loaded  track  gage  measured  by  the 
GRMS  vehicle  shall  be  measiu^d  at  a 
point  no  more  than  12  inches  from  the 
lateral  load  application  point. 

The  Task  Group  recommended  that 
the  loaded  track  gage  measurement  be 
taken  at  the  point  of  application  of  the 
lateral  load,  as  is  the  practice  on 
existing  in-service  GRMS  vehicles  that 
use  displacement  transducers  mounted 
on  the  instrumented  wheelset.  This  final 
rule  provides  for  the  use  of  other  gage 
meastmng  technologies,  such  as.  optical 
and  laser  gage  measiuing  systems,  by 
allowing  the  measurement  of  loaded 
gage  to  be  taken  no  more  than  12  inches 
from  the  lateral  load  application  point. 

Paragraphs  (g),  (h),  and  (i) 

GRMS  vehicles  must  be  also  capable 
of  producing  strip  chart  traces  of  all  the 
parameters  specified  in  paragraph  (1)  of 
this  section,  as  well  as  a  printed 
exception  report  Usting  by  magnitude 
and  location  all  exceptions  from  these 
parameters.  The  exception  report  listing 
must  be  provided  to  the  appropriate 
person  designated  as  fully  qualified 
under  §  213.7  prior  to  the  next 
inspection  required  imder  §  213.233  of 
this  part. 

Paragraph  (j) 

The  track  owner  is  required  to 
institute  procedures  that  will  ensure  the 
integrity  of  data  collected  by  the  GRMS 
and  PTLF  systems.  Track  owners  must 
maintain  documented  calibration 
procediues  on  each  GRMS  vehicle  and 
make  them  available  upon  request  from 
an  FRA  representative.  FRA 
imderstands  that  common  procedure  is 
for  GRMS  systems  to  be  calibrated  at 
least  once  per  day.  Therefore,  the  rule 
requires  that  the  procedures  must 
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specify  that  calibration  is  done  at  least 
once  per  day.  Track  owners  must  also 
develop  and  implement  the  necessary 
PTLF  inspection  and  maintenance 
procedures  so  that  the  4,000-pound 
reading  is  accurate  within  plus/minus 
five  percent. 

Paragraph  (k) 

This  paragraph  recognizes  the  need 
for  all  persons  designated  as  fully 
qualified  imder  §  213.7  and  whose 
territories  are  subject  to  the 
requirements  of  this  section  to  receive 
training  on  the  implementation  of 
GRMS  technology.  The  track  owner, 
therefore  is  required  to  develop  a  formal 
GRMS  training  program  which  must  be 
made  available  to  FRA  upon  request. 

The  training  program  must  provide 
detailed  instruction  on  the  specific  areas 
identffied  in  this  paragraph.  In 
particular,  the  training  must  address 
basic  GRMS  operational  procedures, 
interpretation  and  handling  of  exception 
reports,  how  to  locate  and  verify  GRMS 
defects  in  the  field,  remedial  action 
requirements  to  be  initiated  when 
defects  are  verified,  how  to  use  and 
calibrate  the  PTLF,  and  the 
recordkeeping  requirements  associated 
with  the  implementation  of  GRMS 
technology. 

Paragraph  (I) 

This  paragraph  specifies  the 
parameters  and  threshold  levels  to  be 
reported  as  a  record  of  lateral  restraint 
following  an  inspection  by  a  GRMS 
vehicle.  The  regulation  requires  that  two 
levels  of  exceptions  are  reported  during 
the  GRMS  inspection.  Specific  remedial 
actions  are  required  for  each  level,  as 
identified  in  the  Remedial  Action  Table 
in  this  section.  First  Level  exceptions 
are  required  to  be  immediately 
protected  by  a  10  mph  speed  restriction 
until  verification  and  corrective  action 
can  be  instituted.  Second  Level 
exceptions  are  to  be  monitored  and 
maintained  within  the  PTLF  criteria 
outlined  in  paragraph  (m)  of  this 
section. 

Footnote  2  in  the  Remedial  Action 
Table  of  this  section  recognizes  that 
typical  good  track  will  increase  in  total 
gage  by  as  much  as  V4  inch  due  to 
outward  rail  rotation  under  GRMS 
loading  conditions.  Accordingly,  for 
Class  2  and  Class  3  track,  the  GRMS 
loaded  track  gage  values  are  also 
increased  by  V*  inch  to  a  maximiun  of 
58  inches.  GRMS  loaded  track  gage 
values  in  excess  of  58  inches  must 
always  be  considered  First  Level 
exceptions.  This  V4  inch  allowance  in 
gage  applies  only  to  GRMS  loaded  gage, 
and  does  not  apply  to  PTLF  gage 


measurements  or  to  measurements  made 
by  more  traditional  methods. 

Paragraph  (m) 

Paragraph  (m)  describes  the  manner 
in  which  a  PTLF  must  be  used  as  an 
additional  anal)rtical  tool,  between 
GRMS  inspections,  to  assist  fully 
qualified  §  213.7  individuals  in 
determining  compliance  with  the 
crosstie  and  rail  fastener  requirements 
specified  in  §§  213.109  and  213.127.  At 
locations  identified  by  a  GRMS  record 
of  inspection,  or  at  any  other  location 
along  the  track,  compliance  with  the 
crosstie  and  rail  fastener  requirements 
will  be  demonstrated  when  a  PTLF  is 
applied  and  (1)  the  total  gage  widening 
at  that  location  does  not  exceed  Vs  inch 
when  increasing  the  applied  force  frtim 
0  to  4,000  pounds,  and  (2)  the  gage  of 
the  track  measured  under  4,000  poimds 
of  applied  force  does  not  exceed  the 
allowable  gage  prescribed  in  §  213.53(b) 
of  this  section  for  the  class  of  track 
involved.  Gage  widening  in  excess  of 
the  Va  inch  must  constitute  a  deviation 
from  Class  1  standards. 

At  locations  where  compliance  with 
the  crosstie  and  rail  fastener 
requirements  have  been  demonstrated 
through  the  use  of  a  PTLF,  a  fully 
qualified  §  213.7  individual  retains  the 
discretionary  authority  to  prescribe 
additional  remedial  actions,  such  as  the 
placement  of  speed  restrictions,  if  the 
individual  deems  it  necessary.  FRA 
inspectors  will  determine  compliance 
with  the  crosstie  and  fastener 
requirements  solely  on  the  basis  of  the 
PTLF  measurements. 

When  a  functional  PTLF  is  not 
available  to  a  fully  qualified  §  213.7 
individual  during  a  scheduled 
inspection  under  §213.233  of  this  part, 
the  track  owner  must  repair  or  replace 
the  PTLF  prior  to  the  next  inspection 
required  under  §213.233,  or  crosstie 
and  rail  fastener  compliance  will  be 
based  solely  on  the  requirements 
specified  in  §§  213.109  and  213.127. 

At  locations  where  crosstie  or  rail 
fastening  compliance  is  questioned  and 
vertical  loading  of  the  track  structure  is 
necessary  to  restore  contact  with  the 
lateral  rail  restraint  components,  the 
crossties  must  be  raised  until  lateral 
restraint  contact  is  restored  and  a  PTLF 
measurement  must  then  be  made. 

Paragraph  (n) 

The  track  owner  must  maintain  a 
record  of  the  two  most  recent  GRMS 
inspections  at  locations  meeting  the 
requirements  specified  in  §  213.241(b). 
The  records  must  indicate  the  location 
and  nature  of  each  First  Level  exception 
and,  the  nature  and  date  of  initiated 
remedial  action,  if  any,  for  each  First 


Level  exception.  First  Level  exceptions 
are  described  in  the  Remedial  Action 
Table  in  Paragraph  (1). 

The  track  owner  is  not  required  to 
maintain  records  of  Second  Level 
exceptions.  However,  as  required  in 
paragraph  (i),  reports  of  all  exceptions, 
including  Second  Level  exceptions, 
must  be  provided  to  the  appropriate 
fully  qu^fied  §  213.7  individuals  prior 
to  the  next  inspection  required  imder 
§213.233.  Second  Level  exceptions  are 
also  described  in  the  Remedial  Action 
Table  in  Paragraph  (1). 

Paraffaph  (o) 

On  line  segments  where  the  annual 
toimage  exceeds  two  million  gross  tons, 
or  where  the  maximum  operating 
speeds  for  passenger  trains  exceeds  30 
mph,  GRMS  inspections  must  be 
performed  annually,  with  no  more  than 
14  months  between  inspections.  The 
mHYimum  interval  of  14  months  is 
intended  to  provide  some  flexibility  for 
scheduling  when  it  may  not  be  possible 
to  schedule  annual  inspections  within 
the  same  calendar  month  each  year. 

On  line  segments  where  the  annual 
tonnage  is  two  million  gross  tons  or  less 
and  the  maximum  operating  sp>eed  for 
passengOT  trains  does  not  exceed  30 
mph,  the  interval  between  GRMS 
inspections  cannot  exceed  24  months. 
This  extended  frequency  is  an  attempt 
to  make  the  technology  more  accessible 
to  short  line  operators  who  may  not 
have  the  financial  or  equipment 
resources  available  to  larger  railroads. 

Paragraph  (p) 

This  list  of  definitions  is  offered  to 
provide  explanation  of  terms  that  are 
essential  to  the  implementation  of 
GRMS  technology. 

Regulatory  Impact:  Executive  Order 
12866  and  DOT  Regulatory  PoUdes  and 
Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  The  final  rule  amending  the 
Track  Safety  Standards  is  considered  to 
be  non-significant  under  both  Executive 
Order  12866  and  DOT  policies  and 
procedures  (44  FTi  11034,  February,  26, 
1979).  FRA  has  prepared  and  placed  in 
the  docket  a  regulatory  analysis 
addressing  the  economic  impact  of  the 
rule.  Document  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  N.W.,  Seventh  Floor, 
Washington,  D.C.  Photocopies  also  may 
be  obtained  by  submitting  a  written 
request  to  the  FRA  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.,  Mail  Stop  10,  Washington,  DC 
20590. 
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Ordinarily,  in  conducting  an  analysis 
of  the  costs  and  benefits  of  a  propoMd 
or  final  rule,  FRA  gathers  more 
extensive  economic  data  than  was  made 
available  in  this  proceeding.  However, 
in  light  of  the  consensus  in  the  GRMS 
Task  Group,  the  Track  Working  Group, 
and  the  majority  vote  of  the  RSAC 
members,  FRA  does  not  believe  more 
data  is  necessary.  FRA  has  relied 
principally  on  the  recommendations 
and  experience  of  the  railroad  industry 
and  labor  representatives  who,  through 
the  RSAC  process,  helped  develop  this 
rule.  The  GRMS  Task  Group  members 
provided  valuable  non-quantitative  data 
on  their  preferences.  Thus,  their 
unanimous  consensus  on  the  contents  of 
the  rule  allows  FRA  to  conclude  that  the 
rule  is  cost  beneficial. 

The  main  benefit  of  GRMS  technology 
is  that  a  railroad  can  improve  scifety  by 
replacing  ties  that  are  not  providing 
lateral  restraint,  and  leave  in  service  ties 
that  may  not  look  good  but  are 
providing  adequate  lateral  restraint.  The 
railroads  using  a  GRMS  will  probably 
replace  fewer  ties  initially,  but  by 
objectively  determining  through 
performance  testing  which  ties  need  to 
be  replaced,  will  be  better  able  to  ensure 
that  existing  ties  will  provide  adequate 
lateral  restraint.  The  primary  reduction 
in  costs  to  the  railroad  would  result 
firom  a  reduction  in  the  niunber  of  ties 
replaced.  In  addition,  the  railroads 
would  benefit  from  reduced  accident 
costs  and  lower  maintenance  costs  in 
attempting  to  maintain  the  geometry  of 
track.  The  Association  of  American 
Railroads  (AAR)  estimates  employment 
of  a  GRMS  would  reduce  the 
requirement  for  new  ties  by  600,000  per 
year  in  the  early  years,  although  this 
benefit  is  likely  to  later  shrink 
somewhat  due  to  the  finite  life 
expectancy  of  crossties  which  a  GRMS 
cannot  extend.  At  $40  per  tie.  the 
benefit  to  the  industry  would  be  about 
$24  million  in  the  first  year.  The  20-year 
discounted  net  present  value  would  be 
about  10  times  diat  amount,  or  $240 
million,  assuming  some  later  shrinkage 
in  the  benefit  and  a  seven  percent 
discount  rate.  Assuming  there  are 
approximately  200,000  miles  of  track  in 
the  Nation,  and  each  mile  includes 
approximately  3.300  crossties,  FRA 
believes  this  projection  is  reasonable. 

A  GRMS  also  provides  a  safety 
benefit.  Wide  gage  derailments  cost  the 


railroad  industry  about  $60  million  per 
year.  If  GRMS  can  reduce  the  number  of 
wide  gage  derailments  by  half,  the 
railroad  industry  will  save  $30  million 
per  year.  The  20-year  discoimted  benefit 
would  be  approximately  10  times  that 
amount,  or  $300  million,  assuming 
system  wide  adoption  of  a  GRMS. 

This  final  rule  provides  the  use  of  a 
GRMS  as  an  option.  It  is  not  mandatory. 
Therefore,  a  railroad  will  not  implement 
a  GRMS  unless  the  railroad  believes  that 
the  benefit  of  the  system  will  exceed  its 
cost.  A  GRMS  vehicle  costs 
approximately  $3  million.  About  10  of 
them  would  be  needed  nationwide  to 
test  all  of  the  railroads.  Therefore,  the 
cost  of  the  vehicles  to  the  railroad 
industry  would  be  $30  million.  The 
costs  of  operating  a  GRMS  is 
approximately  $300,000.  The  20-year 
discounted  cost  therefore  would  be  $3 
million.  In  addition,  the  railroad 
industry  would  need  approximately 
1.000  FTLFs.  At  a  cost  of  about  $1,200 
each,  the  total  cost  to  the  industry  for 
PTLFs  would  be  approximately  $1.2 
million. 

In  addition  to  the  equipment  costs, 
railroads  would  expend  about  $800  each 
to  train  track  inspectors  on  the  use  of 
FTLFs.  Assuming  one  track  inspector 
per  PTLF.  the  cost  to  the  railroad 
industry  for  training  would  be  $800,000. 
The  total  initial  investment  by  the 
railroad  industry,  including  eqwpment 
and  training,  woidd  be  $32  million. 

Assuming  maintenance  costs  about  10 
percent  of  the  initial  investment,  and 
maintenance  most  likely  would  not  be 
needed  the  first  year,  the  20-year 
discounted  cost  of  maintenance  would 
be  about  nine  times  10  percent,  or  90 
percent  of  $32  million:  $28.8  million. 
Thus  the  total  20-year  discoimted  cost 
would  be  about  $60.8  million. 

This  non-mandatory  provision  for  use 
of  GRMS  coiUd  return  as  much  as  $540 
million  in  discounted  benefits  to  the 
railroad  industry,  at  a  discounted  cost  of 
only  $60.8  million,  assuming  GRMS 
procedures  are  adopted  nationwide.  The 
railroad  industry  will  most  likely  gain 
financially  while  improving  safety. 

Federalism  Implications 

This  final  rule  has  been  analyzed 
according  to  the  principles  of  Executive 
Order  13132  ("Federalism").  The  GRMS 
Task  Group  which  developed  this 
amendment  to  the  Track  Safety 


Standards  included  a  representative  of 
the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO).  In  addition,  the  task  group 
included  railroad  and  labor  union 
representatives  who  operate  in  a 
number  of  different  states.  As  far  as  FRA 
has  been  able  to  discern,  there  are  no 
states  which  require,  provide  for,  or 
otherwise  regidate  the  use  of  GRMS 
procedures  for  inspecting  and 
maintaining  track  gage.  Therefore,  this 
amendment  to  Part  213  does  not  have 
any  federalism  implications. 

Regulatory  Flexibility  Act 

This  amendment  to  the  Track  Safety 
Standards  provides  for  an  alternative 
option  for  railroads  to  use  in  evaluating 
gage  restraint  capabilities  of  track.  The 
use  of  a  GRMS  is  not  mandatory. 
Therefore,  FRA  concludes  that  this 
amendment  will  have  no  measurable 
impact  on  small  imits  of  government, 
businesses,  or  other  organizations.  FRA 
certifies  that  this  amendment  does  not 
impose  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Therefore,  the  preparation  of  a 
Regulatory  Flexibility  Analysis  is  not 
required  in  accordance  with  5  U.S.C. 
605(b). 

Small  Business  Regulatory  Enforcenient 
Fairness  Act  of  1996 

Because  an  analysis  under  the 
Regulatory  Flexibility  Act  is  not 
required  for  this  amendment  to  the 
Track  Safety  Standards,  FRA  is  likewise 
not  required  to  issue  a  Small  Entity 
Compliance  Guide  to  summarize  the 
requirements  of  this  rule,  pursuant  to 
section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  amendment  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  of 
the  new  section,  which  will  be  added  to 
those  of  the  Track  Safety  Standards  (49 
CFR  Part  213),  and  the  estimated  time 
to  fulfill  each  requirement  are  as 
follows: 


CFR  section 

Respondent 

universe 

(railroads) 

Total  annual 
responses 

Average  time 
per  response 

Total  annual 

burden  hours 

(hours) 

Total  annual 
burden  cost 

213.110— GRMS  Technical  Data  1— Compliance  with 

Minimum  Design  Requirements. 
—GRMS  Vehide  Output  Reports  

6as 

685 

40  notifications 
150  reports  

45  minutes 

5  minutes 

46 
13 

$1,140 
494 
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CFR  section 

Respondent 

universe 

(railroads) 

Total  annual 
responses 

Average  time 
per  response 

Total  annual 

tHjrden  hours 

(hours) 

Total  annual 
burden  cost 

— GRMS  Vehicle  Exception  Reports  

685 
685 

685 

150  reports  

10  documents  ... 
10  programs  + 
25  sessions. 
200  records  

5  minutes 

13 

20 

560 

400 

494 

— GRMS  Documented  Calibration  Procedures  

2  hours  

760 

— GRMS  Training  Programs  +  Training  Sessions 

— GRMS  Inspection  Records 

16  hours  

21,280 

2  hours  

15,200 

All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  soiuces,  gathering  or 
maintaining  the  needed  data,  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B).  the  FRA  solicits 
comments  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 
Information  or  a  copy  of  the  paperwork 
package  submitted  to  OMB  may  be 
obtained  by  contacting  Robert  Brogan, 
Federal  Railroad  Administration.  Office 
of  Safety  Analysis,  at  202-493-6292. 

FRA  believes  that  soliciting  public 
comment  will  promote  its  efforts  to 
reduce  the  administrative  and 
paperwork  burdens  associated  with  the 
collection  of  information  mandated  by 
Federal  regulations.  In  summary.  FRA 
reasons  that  comments  received  will 
advance  three  objectives:  (1)  Reduce 
reporting  burdens;  (2)  ensure  that  it 
organizes  information  collection   . 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (3)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Comments  must  be  received  no  later 
than  March  12,  2001.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  Robert  Brogan,  Federal  Railroad 
Administration.  Office  of  Safety 
Analysis.  Mail  Stop  17, 1120  Vermont 
Ave.,  NW.,  Washington,  DC  20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 


publication  of  this  dociunent  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assiued  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

FRA  cannot  impose  a  penalty  for 
violating  information  collection 
requirements  on  persons  who  do  not 
display  a  ciurent  OMB  control  niunber, 
if  required.  FRA  intends  to  obtain 
current  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

Environmental  Impact 

FRA  has  evaluated  this  amendment  to 
the  Track  Safety  Standards  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321,  et  seq.)  and  related  directives. 
This  amendment  meets  the  criteria  that 
establish  it  as  a  non-major  action  for 
environmental  piuposes. 

List  of  Subjects  in  49  CFR  Part  213 

Penalties,  Railroad  safety.  Railroads, 
Reporting  and  recordkeeping 
requirements. 

The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
amends  part  213,  tide  49,  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20114  and 
20142;  28  U.S.C.  2461;  and  49  CFR  1.49(m). 

2.  Section  213.110  is  added  to  read  as 
follows: 

§  21 3.11 0    Gage  restraint  measurement 
systems. 

(a)  A  track  ovmer  may  elect  to 
implement  a  Gage  Restraint 
Measurement  System  (GRMS), 
supplemented  by  the  use  of  a  Portable 
Track  Loading  Fixture  (PTLF),  to 


determine  compliance  with  the  crosstie 
and  fastener  requirements  specified  in 
§§  213.109  and  213.127  provided  that— 

(1)  The  track  owner  notifies  the 
appropriate  FRA  Regional  office  at  least 
30  days  prior  to  the  designation  of  any 
line  segment  on  which  GRMS 
technology  will  be  implemented;  and 

(2)  The  track  owner  notifies  the 
appropriate  FRA  Regional  office  at  least 
10  days  prior  to  the  removal  of  any  line 
segment  from  GRMS  designation. 

(b)  Initial  notification  under 
paragraph  (a)(1)  of  this  section  shall 
include — 

(1)  Identification  of  the  line 
segment(s)  by  timetable  designation, 
milepost  limits,  class  of  track,  or  other 
identifying  criteria;  and 

(2)  The  most  recent  record  of  million 
gross  tons  of  traffic  per  year  over  the 
identified  segment(s). 

(c)  The  track  owner  shall  also  provide 
to  FRA  sufficient  technical  data  to 
establish  compliance  with  the  minimum 
design  requirements  of  a  GRMS  vehicle 
which  specify  that — 

(1)  Gage  restraint  shall  be  measured 
between  the  heads  of  rail  — 

(A)  At  an  interval  not  exceeding  16 
inches; 

(B)  Under  an  applied  vertical  load  of 
no  less  than  10,000  pounds  per  rail;  and 

(C)  Under  an  applied  lateral  load 
which  provides  for  a  lateral /vertical 
load  ratio  between  0.5  and  1.25,  and  a 
load  severity  greater  than  3.000  pounds 
but  less  than  8,000  pounds. 

(d)  Load  severity  is  defined  by  the 
formula — S=L-cV 

Where — 

S=Load  severity,  defined  as  the  lateral 

load  applied  to  the  fastener  system 

(pounds). 
L=Actual  lateral  load  applied  (poimds). 
c=Coefficient  of  friction  between  rail/tie 

which  is  assigned  a  nominal  value 

of  (0.4). 
V=Actual  vertical  load  applied 

(pounds). 

(e)  The  measured  gage  values  shall  be 
converted  to  a  Projected  Loaded  Gage  24 
(PLC  24)  as  follows— 
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PLG  24  =  UTG  +  A  x(LTG  -  UTG) 


Where— 

UTG=UaIoaded  track  gage  measured  by 
the  GRMS  vehicle  at  a  point  no  less 
than  10  feet  from  any  lateral  or 
vertical  load  application. 


LTG=Loaded  track  gage  measured  by  the 
GRMS  vehicle  at  a  point  no  more 
than  12  inches  from  the  lateral  load 
application  point. 

A=The  extrapolation  factor  used  to 
convert  the  measured  loaded  gage 


to  expected  loaded  gage  under  a 
24,000  poimd  lateral  load  and  a 
33,000  pound  vertical  load. 

For  all  track — 


A  = 


13.513 


(.001 X  L- .000258  X  V)-.0O9  X  (.001 X  L- .000258  X  V) 


Note:  The  A  factor  shall  not  exceed  (3.184) 
under  any  valid  loading  configuration. 

where — 


L=Actual  lateral  load  applied  (pounds). 
V=Actual  vertical  load  applied 
(pounds). 


(f)  The  measured  gage  value  shall  be 
converted  to  a  Gage  Widening  Ratio 
(GWR)  as  follows  — 


L 


(g)  The  GRMS  vehicle  shall  be  capable 
of  producing  output  reports  that  provide 
a  trace,  on  a  constant-cUstance  scale,  of 
all  parameters  specified  in  paragraph  (1) 
of  this  section. 

(h)  The  GRMS  vehicle  shall  be 
capable  of  providing  an  exception  report 
containing  a  systematic  listing  of  all 
exceptions,  by  magnitude  and  location, 
to  all  the  parameters  specified  in 
paragraph  (1)  of  this  section. 

(i)  The  exception  reports  required  by 
this  section  shall  be  provided  to  the 
appropriate  person  designated  as  fully 
qualified  under  §  213.7  prior  to  the  next 
inspection  required  imder  §  213.233. 

(j)  The  track  owner  shall  institute  the 
necessary  procedures  for  maintaining 
the  integrity  of  the  data  collected  by  the 


GRMS  and  PTLF  systems.  At  a 
minimum,  the  track  owner  shall — 

(1)  Maintain  and  make  available  to  the 
Federal  Railroad  Administration 
dociunented  calibration  procedures  on 
each  GRMS  vehicle  which,  at  a 
minimimi,  shall  specify  a  daily 
instnunent  verification  procedure;  and 

(2)  Maintain  each  PTLF  used  for 
determining  compliance  with  the 
requirements  of  this  section  such  that 
the  4,000-pound  reading  is  accurate  to 
within  five  percent  of  that  reading. 

(k)  The  track  owner  shall  provide 
training  in  GRMS  technology  to  all 
persons  designated  as  fully  qualified 
under  §  213.7  and  whose  territories  are 
subject  to  the  requirements  of  this 
section.  The  training  program  shall  be 
made  available  to  the  Federal  Railroad 


Administration  upon  request.  At  a 
minimiun,  the  training  program  shall 
address — 

(1)  Basic  GRMS  procedures; 

(2)  Interpretation  and  handling  of 
exception  reports  generated  by  the 
GRMS  vehicle; 

(3)  Locating  and  verifying  defects  in 
the  field; 

(4)  Remedial  action  requirements; 

(5)  Use  and  calibration  of  the  PTLF; 
and 

(6)  Recordkeeping  requirements. 
(1)  The  GRMS  record  of  lateral 

restraint  shall  identify  two  exception 
levels.  At  a  minimum,  the  track  owner 
shall  initiate  the  required  remedial 
action  at  each  exception  level  as  defined 
in  the  following  table — 


GRMS  parameter ' 


If  measurement  value 
exceeds 


Remedial  action  required 


Hrst  Level  Exception 


UTG 


LTG  .... 
PLG24 
GWR  .. 


58  inches  . 

59  inches  . 
1.0  inches 


(1)  Immediately  protect  the  exception  location  with  a  10  mph  speed  restriction;  then  verify  lo- 
cation; and 

(2)  Restore  lateral  restraint  and  maintain  in  compliance  with  PTLF  criteria  as  described  In 
paragraph  (m)  of  this  section;  and 

(3)  Maintain  compliance  with  §21 3.53(b)  of  this  part  as  measured  with  the  PTLF. 


Second  Level  Exception 


LTG 


PLG24 
GWR  .. 


57%  inches  on  Class 
4  and  5  track  2. 


58  inches  ... 
0.75  inches 


2  Limit  operating  speed  to  no  more  than  the  maximum  allowable  under  §213.9  for  Class  3 
track;  tf)en  verify  location;  and 

(1)  Maintain  in  compliance  with  PTLF  criteria  as  descritied  in  paragraph  (m)  of  this  section; 
and 

(2)  Maintain  compliance  with  §21 3.53(b)  of  this  part  as  measured  with  the  PTLF. 


'  Definitions  for  the  GRMS  parameters  referenced  in  this  table  are  found  in  paragraph  (p)  of  this  section. 
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2  This  note  recognizes  that  typical  good  track  will  increase  in  total  gage  by  as  much  as  V*  inch  due  to  outward  rail  rotation  under  GRMS  load- 
ing conditions.  For  Class  2  &  3  track,  the  GRMS  LTG  values  are  also  increased  t)y  Va  inch  to  a  maximum  of  58  inches.  However,  for  any  Class 
of  track,  GRMS  LTG  values  in  excess  of  58  Inches  are  considered  First  Level  exceptkjns  and  the  appropnate  remedial  actions  must  t>e  taken  t)y 
the  track  owner.  This  V4-inch  increase  in  allowable  gage  applies  only  to  GRMS  LTG.  For  gage  measured  by  tradittonal  methods,  or  with  tfw  use 
of  the  PTLF,  the  table  in  §21 3.53(b)  will  apply. 


(m)  Between  GRMS  inspections,  the 
PTLF  shall  be  used  as  an  additional 
analytical  tool  to  assist  fully  qualified 
§  213.7  individuals  in  determining 
compliance  with  the  crosstie  and 
fastener  requirements  of  §§  213.109  and 
213.127  subject  to  the  following 
criteria — 

(1)  At  any  location  along  the  track  that 
the  PTLF  is  applied,  that  location  will 
be  deemed  in  compliance  with  the 
crosstie  and  fastener  requirements 
specified  in  §§  213.109  and  213.127 
provided  that — 

(i)  The  total  gage  widening  at  that 
location  does  not  exceed  Vs  inch  when 
increasing  the  applied  force  from  0  to 
4,000  poimds;  and 

(ii)  The  gage  of  the  track  vmder  4,000 
pounds  of  applied  force  does  not  exceed 
the  allowable  gage  prescribed  in 
§  213.53(b)  for  the  class  of  track. 

(2)  Gage  widening  in  excess  of  Va  inch 
shall  constitute  a  deviation  from  Class  1 
standards. 

(3)  A  person  designated  as  fully 
qualified  imder  §  213.7  retains  the 
discretionary  authority  to  prescribe 
additional  remedial  actions  for  those 
locations  which  comply  vdth  the 
requirements  of  paragraph  (m)(l)(i)  and 
(ii)  of  this  section. 

(4)  When  a  functional  PTLF  is  not 
available  to  a  fully  qualified  person 
designated  under  §  213.7,  the  criteria  for 
determining  crosstie  and  fastener 
compliance  shall  be  based  solely  on  the 
requirements  specified  in  §§  213.109 
and  213.127. 

(5)  If  the  PTLF  becomes  non- 
functional or  is  missing,  the  track  owner 
Mdll  replace  or  repair  it  before  the  next 
inspection  required  imder  §  213.233. 

(6)  Where  vertical  loading  of  the  track 
is  necessary  for  contact  with  the  lateral 
rail  restraint  components,  a  PTLF  test 
Mrill  not  be  considered  valid  until 
contact  with  these  components  is 
restored  imder  static  loading  conditions. 

(n)  The  track  owner  shall  maintain  a 
record  of  the  two  most  recent  GRMS 
inspections  at  locations  which  meet  the 
requirements  specified  in  §  213.241(b). 
At  a  minimum,  records  shall  indicate 
the  following — 

(1)  Location  and  nature  of  each  First 
Level  exception;  and 

(2)  Nature  and  date  of  remedial 
action,  if  any,  for  each  exception 
identified  in  paragraph  (n)(l)  of  this 
section. 


(0)  The  inspection  interval  for 
designated  GRMS  line  segments  shall  be 
such  that — 

(1)  On  line  segments  where  the 
annual  tonnage  exceeds  two  million 
gross  tons,  or  where  the  maximum 
operating  speeds  for  passenger  trains 
exceeds  30  mph,  GRMS  inspections 
must  be  performed  annually  at  an 
interval  not  to  exceed  14  months;  or 

(2)  On  line  segments  where  the 
annual  tonnage  is  two  million  gross  tons 
or  less  and  the  maximum  operating 
speed  for  passenger  trains  does  not 
exceed  30  mph,  the  interval  between 
GRMS  inspections  must  not  exceed  24 
months. 

(p)  As  used  in  this  section — 

(1)  Gage  Restraint  Measurement 
System  (GRMS)  means  a  track  loading 
vehicle  meeting  the  minimum  design 
requirements  specified  in  this  section. 

(2)  Gage  Widening  Ratio  (GWR)  means 
the  measured  difference  between  loaded 
and  unloaded  gage  measurements, 
linearly  normalized  to  16,000  pounds  of 
applied  lateral  load. 

(3)  UV  ratio  means  the  numerical 
ratio  of  lateral  load  applied  at  a  point  on 
the  rail  to  the  vertical  load  applied  at 
that  same  point.  GRMS  design 
requirements  specify  an  L/V  ratio  of 
between  0.5  and  1.25.  GRMS  vehicles 
using  load  combinations  developing  U 
V  ratios  which  exceed  0.8  must  be 
operated  with  caution  to  protect  against 
the  risk  of  wheel  climb  by  the  test 
wheelset. 

(4)  Load  severity  means  the  amount  of 
lateral  load  applied  to  the  fastener 
system  after  friction  between  rail  and  tie 
is  overcome  by  any  applied  gage- 
widening  lateral  load. 

(5)  Loaded  Track  Gage  (LTG)  means 
the  gage  measured  by  the  GRMS  vehicle 
at  a  point  no  more  than  12  inches  from 
the  lateral  load  application  point. 

(6)  Portable  Track  Loading  Fixture 
(PTLF)  means  a  portable  track  loading 
device  capable  of  applying  an  increasing 
lateral  force  from  0  to  4,000  pounds  on 
the  web/base  fillet  of  each  rail 
simultaneously. 

(7)  Projected  Loaded  Gage  (PLG) 
means  an  extrapolated  value  for  loaded 
gage  calculated  from  actual  measured 
loads  and  deflections.  PLG  24  means  the 
extrapolated  value  for  loaded  gage 
under  a  24,000  pound  lateral  load  and 

a  33,000  poimd  vertical  load. 

(8)  Unloaded  Track  Gage  (UTG) 
means  the  gage  measured  by  the  GRMS 


vehicle  at  a  point  no  less  than  10  feet 
from  any  lateral  or  vertical  load. 

Issued  in  Washington,  D.C.  on  January  4, 
2001. 

lohn  V.  Wells. 

Acting  Federal  Railroad  Administrator. 
[FR  Doc.  01-590  Filed  1-9-01;  8:45  am] 

BILLING  CODE  4910-06-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  18 

RIN  101fr-AH72 

Import  of  Polar  Bear  Trophies  From 
Canada:  Change  in  tt>e  Finding  for  tt>e 
M'Cllntock  Channel  Population  and 
Revision  of  Regulations  In  50  CFR 
18.30 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Emergency  interim  rule  with 

request  for  comments. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service,  are  amending  our  regulations, 
under  the  Marine  Mammal  Protection 
Act  (MMPA),  on  the  import  of  polar 
bears  (Ursus  maritimus)  taken  by  U.S. 
himters  in  sport  hunts  fixjm  M'Clintock 
Chaimel,  Nunavut  Territory,  Canada. 
We  have  reviewed  new  information 
submitted  by  the  Department  of 
Environment  Canada  (Canadian  Wildlife 
Service)  which  indicates  that  this 
population  is  severely  depleted  and 
current  harvest  quotas  are 
unsustainable.  We  find  that  the 
M'Clintock  Channel  population  no 
longer  meets  the  import  requirements  of 
the  MMPA  and  are  amending  our 
regulations  to  reflect  that  bears  sport 
hunted  in  this  population  after  the 
1999/2000  Canadian  hunting  season 
will  no  longer  be  eligible  for  import 
under  the  1997  finding  which  approved 
this  population  for  multiple  harvest 
seasons.  Due  to  the  dramatic  change  in 
population  status,  we  are  using  this 
emergency  interim  rule  to  make  the 
changes  to  our  regulations  effective 
immediately.  In  addition,  we  are 
updating  our  regulations  to  reflect  the 
new  territory  of  Nunavut  and  to  notify 
the  public  on  the  lifting  by  Canada  of 
the  harvest  moratorium  in  the  Viscount 
Melville  Sound  polar  bear  population. 
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We  invite  your  comments  on  this 
interim  rule. 

DATES:  This  rule  is  effective  on  January 
10,  2001.  We  will  accept  comments  on 
this  rule  until  March  12,  2001. 
ADDRESSES:  If  you  wish  to  conunent, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
comments  to  Ms.  Teiko  Saito,  Chief, 
Division  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  You  may  also  comment 
via  the  Internet  to:  fw9ia_dma@fws.gov. 
Please  include  "Attn:  Part  18  Comments 
(RIN  1018-AH72)"  and  include  your 
name  and  return  address  in  your  e-mail 
message.  Materials  received  will  be 
available  for  public  inspection  by 
appointment  from  7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMAT10M  CONTACT:  Ms. 
Teiko  Saito,  at  the  above  address, 
telephone  (703)  358-2093,  fax  (703) 
358-2280. 
SUPPLEMENTARY  INFOmUTION: 

Background 

The  1994  Amendments  to  the  MMPA 
(section  104(c)(5)(A))  allow  for  the 
issuance  of  permits  to  import  sport- 
hunted  polar  bear  trophies  from  Canada 
when  we  can  make  certain  legal  and 
biological  findings.  On  February  18, 
1997,  we  published  regulations  in  the 
Federal  Register  (62  FR  7302)  that 
established  standards  for  the  issuance  of 
permits  to  allow  the  import  of  sport- 
hunted  polar  bear  trophies  (50  CFR  Part 
18.30).  It  made  aggregate  findings 
applicable  for  multiple  harvest  seasons 
for  five  populations,  including 
M'Clintock  Channel,  as  follows:  (a) 
Canada  has  a  sport-hunting  program 
that  allows  us  to  determine  before 
import  that  each  polar  bear  was  legally 
taken;  (b)  Canada  has  a  monitored  and 
enforced  program  that  is  consistent  with 
the  purposes  of  the  1973  International 
Agreement  on  the  Conservation  of  Polar 
Bears;  (c)  Canada  has  a  sport-himting 
program  that  is  based  on  scientifically 
soiuid  quotas  ensiuing  the  maintenance 
of  the  affected  population  stock  at  a 
sustainable  level  for  certain 
populations;  and  (d)  the  export  of  sport- 
hunted  trophies  from  Canada  and  their 
subsequent  Import  into  the  United 
States  would  be  consistent  with  CITES 
and  would  not  likely  contribute  to 
illegal  trade  of  bear  parts.  A  subsequent 
final  rule  on  January  11,  1999  (64  FR 
1529),  made  aggregate  findings  that 
approved  two  additional  populations. 

In  Canada,  management  oi  polar  bears 
has  been  delegated  to  the  Provinces  and 
Territories.  However,  the  Canadian 


Wildlife  Service,  Canada's  national 
wildlife  agency,  maintains  an  active 
research  program  and  is  involved  in  the 
management  of  populations  that  are 
shared  between  jurisdictions, 
particiilarly  between  Canada  and  other 
nations.  In  addition.  Native  Land  Claims 
have  resulted  in  Co-Management  Boards 
for  most  of  Canada's  polar  bear 
populations.  The  Federal/Provincial/ 
Territorial  Polar  Bear  Technical 
Committee  (PBTC)  and  Polar  Bear 
Administrative  Committee  meet 
annually  to  ensure  a  coordinated 
management  process  between  these 
parties. 

The  basis  of  the  Government  of 
Northwest  Territories  (GNWT)  and 
Government  of  Nimavut  (GNUN)  polar 
bear  management  program  is  that  the 
human-caused  killing  of  polar  bears 
(e.g.,  harvest,  defense,  or  incidental) 
must  remain  within  the  sustainable 
jrield,  with  the  anticipation  of  slow 
growth  for  any  population.  The  program 
has  several  components  including:  (a) 
Use  of  scientific  studies  to  determine 
and  monitor  changes  in  population  size 
and  establish  population  boimdaries;  (b) 
involvement  of  the  resource  users  and 
incorporation  of  traditional  knowledge 
to  enrich  and  complement  scientific 
studies;  (c)  harvest  data  collection  and 
a  license  tracking  system;  and  (d) 
enforcement  measures  through 
regulations  and  management 
agreements. 

Regulations  and  management 
agreements  between  the  GNWT,  GNUN, 
and  Native  land  claim  beneficiaries 
provide  the  ndes  for  polar  bear  harvest 
in  the  Northwest  Territories  (NWT)  and 
Nunavut.  Sport  himting  of  polar  bears  is 
presently  legal  only  in  NWT  and 
Nunavut  and  includes  additional 
requirements.  All  sport  hunts  must  be 
conducted  under  Canadian  jurisdiction 
and  guided  by  a  Native  hunter.  In 
addition,  transportation  during  the  hunt 
must  be  by  dog  sled,  the  tags  must  come 
from  the  community  quota,  and  quota 
tags  bom  imsuccessful  sport  hunts  may 
not  be  used  again.  All  bears  taken  by 
sport  hunters  must  be  accoimted  for 
within  existing  quota  tags.  Not  all 
communities  participate  in  sport 
hunting  as  it  reduces  hunting 
opportimities  for  local  hunters.  You 
shoidd  refer  to  the  February  18, 1997 
(62  FR  7302),  and  January  11,  1999  (64 
FR  1529),  rules  for  more  extensive 
information  on  Canada's  polar  bear 
management  program. 

What  Is  the  Status  of  the  M'Clintock 
Channel  Polar  Bear  Population? 

As  described  in  our  February  18, 1997 
(62  FR  7302)  final  rule,  in  the  mid- 
1970s,  Canada  estimated  the  M'Clintock 


Channel  population  to  be  900  polar 
bears  based  on  a  6-year  mark-recapture 
population  study.  Subsequently,  local 
hunters  advised  that  700  might  be  a 
more  accurate  estimate.  However,  we 
note  that  new  information  submitted  to 
us  by  Canada  indicates  the  1978 
population  inventory  estimate  was  350 
bears  and  that  it  was  revised  upward  to 
700  based  on  the  belief  that  the  initial 
estimate  was  too  low.  Under  a  Local 
Management  Agreement  between  Inuit 
communities  that  share  this  population, 
the  harvest  quota  for  this  area  was 
revised  to  levels  expected  to  achieve 
slow  growth  based  on  the  population 
estimate  of  700  polar  bears.  Although 
Canada  considered  the  population 
estimate  information  as  poor,  we 
approved  this  population  since  Canada, 
in  conjimction  with  the  local 
commimities,  agreed  to  the  reduction 
(from  900  to  700)  in  the  population 
estimate,  hunting  had  been  at  a  2  male 
to  1  female  sex  ratio  for  several  years, 
and  there  was  a  management  agreement 
in  place. 

Canada  initiated  a  new  study  of  the 
polar  bear  popidation  in  M'Clintock 
Channel  in  1998  to  assess  the 
population  size  ciurently  being  used  to 
calculate  harvest  quotas.  At  the  2000 
PBTC  meeting,  the  GNUN  presented 
preliminary  results  of  the  mark- 
recapture  analysis  based  on  data 
collected  dining  1998  and  1999. 
Although  cautioning  that  the  results 
were  incomplete,  the  polar  bear 
managers  estimated  that  the  newly 
revised  popidation  size  for  the 
M'Clintock  Channel  population  was 
between  360  and  390  bears, 
considerably  lower  than  the  previous 
estimate  of  700.  The  GNUN  considered 
the  reliability  of  the  new  estimate 
"poor;"  and  noted  that  a  more  acciuate 
estimate  was  to  be  calcidated  following 
the  end  of  the  3-year  mark-recapture 
study. 

Following  the  end  of  the  study  in 
2000,  the  GNUN  provided  us  with 
preliminary  results  based  on  data 
collected  in  1998, 1999,  and  2000.  The 
recalculated  population  estimate  of 
polar  bears  in  M'Clintock  Channel  is 
between  238  and  399  bears,  with  288  as 
the  best  estimate.  Based  on  this  updated 
estimate,  the  GNUN  recalculated  the 
maximum  sustainable  harvest  that 
would  sustain  the  population  at  its 
current  level,  with  no  population 
growth,  at  8  bears  per  year  (4  males  and 
4  females).  The  current  quota  is  32  bears 
(22  males  and  10  females).  The  GNUN 
is  currently  reconstructing  age  data  from 
polar  bear  teeth  that  will  be  used  to 
calculate  survival  estimates  which  is 
expected  to  result  in  a  more  accurate 
population  estimate.  The  analyses  are 
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txpected  to  be  completed  by  the 
>eginning  of  2001  and  presented  at  the 
PBTC  Meeting  in  February  2001. 
I  The  GNUN  indicates  that  at  the 
Ciurent  rate  of  harvest,  the  population  is 
declining  and  would  be  reduced  to  zero 
in  10  years.  With  no  harvest,  the 
population  would  increase  at  only  4 
percent  annually.  Thus,  recovery  of  this 
population  will  be  slow  and  each  year 
of  over-harvest  will  delay  recovery  time 
by  a  minimum  of  2  years.  The  GNUN 
will  be  evaluating  future  management 
goals  for  this  population  such  as 
identifying  a  target  population  recovery 
Jevel. 

Canada  has  made  no  adjustment  to 
juotas  to  reflect  the  new  population 
information  since  polar  bears  are  co- 
managed  with  local  communities 
through  agreements  and  any 
modification  requires  community 
considtation.  Discussions  with  local 


communities  to  develop  the  best  plan  of 
action  were  recently  completed. 
Community  consultation  is  expected  to 
result  in  a  change  in  quotas.  The  GNUN 
anticipates  that  conservation  measures 
will  be  implemented  before  further 
significant  harvest  in  the  population 
occurs.  Although  the  hunting  season  in 
M'Clintock  Channel  opened  August  1, 
2000,  except  for  defense  kills,  no 
harvest  is  expected  to  occur  before 
February  2001.  Sport  hunts  are  typically 
conducted  in  the  spring,  between  March 
and  May.  The  hunting  season  is  limited 
by  factors  such  as  the  lack  of  sea  ice,  the 
number  of  daylight  hours,  and  winter 
weather  conditions. 

Table  1  summarizes  the  polar  bear 
harvest  in  the  M'Clintock  Channel 
population  during  the  1989/1990  to 
1998/1999  harvest  seasons.  Sport 
harvest  in  M'Clintock  Channel  began  in 
1991  with  no  sport  hunts  conducted 


from  1992  through  1994.  A  total  of  266 
bears  were  harvested  over  the  past  ten 
years,  ranging  from  an  annual  harvest  of 
17  to  37  bears.  Of  these  bears,  52  (47 
male,  4  female,  1  imknown)  were  sport 
hunted.  As  of  December  31, 1999,  a  total 
of  48  import  permits,  including  3  pre- 
Amendment  bears,  had  been  issued  for 
bears  sport  himted  from  this  population 
by  U.S.  citizens.  Since  the  MMPA  was 
amended  in  1994  to  allow  for  the  import 
of  certain  sport-hunted  trophies,  the 
number  of  bears  taken  in  sport  hunts  in 
M'Clintock  Channel  as  a  percentage  of 
the  total  annual  harvest  has  ranged  frt>m 
a  low  of  29  percent  (1994/1995)  to  a 
high  of  57  percent  (1996/1997),  and 
decreased  to  41  percent  in  1998/1999. 
The  total  harvest  of  polar  bears  for  all 
purposes  did  not  exceed  the  annual 
quota  nor  did  sport  himting  increase  the 
numb«  of  bears  taken  annually  over  the 
past  10  years. 


Table  1. — Polar  Bear  Harvest  in  M'CLirfrocK  Channel 


Regular 

Sport 

Problem 

Other 

Total 

Season 

M 

F 

U 

M 

F 

U 

M 

F 

M 

F 

M 

F 

U 

T 

1989^  

20 

17 

20 

17 

0 

37 

1990^1   

12 

15 

1 

1 

1 

2 

14 

16 

2 

32 

1991/92  

24 

14 

24 

14 

0 

38 

1992/93  

11 

8 

1 

12 

8 

0 

20 

1993m  

15 

6 

1 

15 

7 

0 

22 

1994/95  

5 
11 

3 

7 

5 
8 

1 

3 

11 
19 

6 

7 

0 
0 

17 

1995/96  

26 

1996/97  

6 

6 

15 

1 

\ 

21 

7 

0 

28 

1997/98  

6 

6 

11 

1 

17 

7 

0 

24 

1998/99  

9 

4 

8 

1 

17 

5 

0 

22 

Total  : 

119 

86 

1 

47 

4 

1 

3 

1 

1 

3 

170 

94 

2 

266 

Regular  =  Community  subsistence  hunt 

Sport  =  Must  be  guided  by  Native  hunter,  part  of  community  quota 

M  =  male;  F  =  female;  U  =  unsexed;  T  =  total 


The  GNUN  estimates  that  females 
comprise  65  percent  of  the  current  sex 
ratio  of  the  adult  (age  3+)  population  in 
M'Clintock  Channel.  This  suggests  that 
the  number  of  adult  males  has  been 
reduced,  so  that  any  continuing  harvest 
will  likely  be  increasingly  composed  of 
adult  females.  Protection  of  the  female 
component  of  the  population  was  an 
important  consideration  in  developing 
sustainable  harvest  limits.  Any 
additional  take  of  females  will  further 
prolong  the  recovery  time  for  this 
population. 

How  Does  the  Change  in  the  Finding  for 
the  M'Clintock  Channel  Population 
A£EBCt  me? 

We  are  amending  our  import 
regulations  to  reflect  that  bears  sport 
hunted  in  the  M'Clintock  Channel 
population  after  May  31,  2000,  the  close 
of  the  1999/2000  Canadian  hunting 
season,  will  no  longer  be  eligible  for 


import  under  the  1997  finding  which 
approved  this  population  for  multiple 
harvest  seasons.  Any  person  who  hunts 
in  the  M'Clintock  Ch^uiel  population 
after  this  date  is  taking  a  risk  that  he  or 
she  may  never  be  able  to  legally  import 
the  polar  bear  trophy  into  the  United 
States. 

Why  Are  We  Using  an  Emergency 
Interim  Rule  to  Amend  our  Regulations 
for  the  M'Clintock  Channel  Polar  Bear 
Population? 

The  Canadian  Wildlife  Service  has 
provided  us  with  new  information  for 
the  M'Clintock  Channel  polar  bear 
population  which  indicates  that  the 
population  is  severely  depleted  and 
current  harvest  quotas  are 
unsustainable.  "The  MMPA  requires  us 
to  review  the  best  scientific  information 
available;  if  we  receive  substantial  new 
information  on  a  popidation,  we  must 
review  it  and  make  a  new  finding  as  to 


whether  to  continue  to  approve  the 
population.  The  new  information  for  the 
M'Clintock  Channel  population  reveals 
that  scientifically  sound  quotas  ensiuing 
the  maintenance  of  the  population  at  a 
sustainable  level  are  not  in  place  and 
that  terms  of  the  1973  International 
Agreement  on  the  Conservation  of  Polar 
Bears,  that  requires  the  Parties  to 
"manage  polar  bear  populations  in 
accordance  with  sound  conservation 
practices  based  on  the  best  available 
scientific  data"  are  not  being  met.  The 
report  also  indicates  that,  even  with 
remedial  steps,  the  population  will  not 
likely  recover  for  some  time.  Due  to  the 
dramatic  change  in  population  status, 
we  are  using  an  emergency  interim  rule 
to  make  the  changes  to  our  regulations 
effective  immediately.. 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  551-553),  our  normal 
practice  is  to  publish  regulations  with  a 
30-day  delay  in  effective  date.  But  in 
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this  case,  we  are  using  the  "good  cause" 
exemption  under  5  U.S.C.  553(b)  and 
(d)(3)  to  issue  this  rule  without  first 
invoking  the  usual  notice  and  public 
conunent  procedure  and  to  make  this 
rule  effective  upon  publication  for  the 
following  reasons:  (1)  Official 
information  submitted  by  the 
government  of  Canada  shows  that  the 
M'Clintock  Chaimel  population  no 
longer  meets  the  import  requirements  of 
the  MMPA,  (2)  as  a  matter  of  fairness  to 
the  regulated  community  it  is  necessary 
to  put  the  public  on  notice  immediately 
that  bears  sport  himted  in  the 
M'Clintock  Channel  population  after 
May  31,  2000.  the  end  of  the  1999/2000 
Canadian  hunting  season,  will  no  longer 
be  eligible  for  import  under  the  finding 
which  approved  this  population  for 
multiple  harvest  seasons,  and  (3)  it 
would  be  contrary  to  the  public  interest 
to  maintain  regulatory  findings  that 
purport  to  allow  the  importation  of 
these  polar  bear  trophies  when  those 
findings  are  no  longer  consistent  with 
the  MMPA. 

What  Happens  Next? 

After  the  60-day  comment  period 
closes,  we  will  consider  all  comments 
received,  determine  whether  the 
emergency  interim  rule  should  be 
modified,  and  publish  a  final  rule  in  the 
Federal  Register.  The  final  rule  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  residt  of  the 
comments. 

Why  Are  we  Revising  our  Regulations 
To  Include  Nunavut  Territory? 

Besides  restricting  the  importation  of 
polar  bears  from  the  M'Clintock 
Chaimel  population,  we  are  updating 
our  regulations  at  50  CFR  18.30  to 
reflect  that  sport  hunting  of  polar  bears 
is  legal  in  both  the  NWT  and  Nunavut 
Territory  and  that  approved  populations 
may  now  Ml  under  either  the  GNWT 
and/or  GNUN  jurisdiction.  Since  the 
publication  of  the  February  18, 1997  (62 
FR  7302),  and  January  11,  1999  (64  FR 
1529),  final  rules,  the  Nunavut 
Territory,  formerly  part  of  the  NWT, 
officially  joined  the  Federation  of 
Canada  on  April  1, 1999.  Prior  to  this, 
legal  sport  hunting  of  polar  bears  in 
Canada  took  place  only  in  the  NWT; 
now  the  majority  of  polar  bear 
populations  lie  within  or  are  shared 
with  Nunavut.  All  GNWT  legislative 
laws  and  agreements  (including  the 
polar  bear  management  agreements)  in 
place  still  stand  in  Nunavut.  Inter- 
jurisdictional management  agreements 
are  being  drafted  or  revised  to  reflect  the 
change  in  government.  Management 
agreements  between  participating 


communities  and  the  GNWT  and/or  the 
GNUN  (formerly  part  of  GNWT),  are  still 
in  effect  for  the  approved  polar  bear 
populations  as  described  in  the 
February  18, 1997,  and  January  11, 
1999,  rulemakings.  Management  of 
polar  bear  populations  now  fall  under 
the  Department  of  Resources,  Wildlife, 
and  Economic  Development  (formerly 
the  Department  of  Renewable 
Resources),  GNWT,  and/or  the 
Department  of  Sustainable 
Development,  GNUN. 

What  Recent  Management  Changes  Has 
Canada  Made  for  the  Viscount  Melville 
Sound  Population? 

Canada  lifted  its  five-year  harvest 
moratorium  in  the  Viscoimt  Melville 
Sound  population  effective  August  1 , 
1999.  "This  population  was  added  to  the 
list  of  populations  approved  for  the 
import  of  sport-hunted  polar  bear 
trophies  in  our  February  18, 1997  (62  FR 
7302),  rulemaking,  subject  to  the  lifting 
of  the  harvest  moratorium.  The  GNUN/ 
GNWT  set  the  1999/2000  annual  harvest 
quota  at  four  bears,  with  one  female  take 
allowed.  We  have  received  preliminary 
data  on  this  population  and  will 
continue  to  coordinate  with  Canada  on 
monitoring  its  status. 

Public  Comments  Invited 

We  invite  comments  on  this  interim 
rule  from  affected  or  concerned 
government  agencies,  the  public,  the 
scientific  community,  industry, 
environmental  organizations,  and  any 
other  interested  party.  We  will  consider 
all  comments  submitted  to  us  by  the 
deadline  indicated  above  in  DATES. 

Chir  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  normal  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  If 
you  wish  us  to  withhold  yoiu*  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Required  Determinations 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  The 
Office  of  Management  and  Budget 
(OMB)  makes  the  final  determination 
imder  Executive  Order  12866. 


This  rule  will  not  have  an  annual 
economic  etfect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  economic  effects  of  this 
rule  will  impact  a  relatively  small 
number  of  U.S.  sport  himters.  Since  the 
trophies  are  for  personal  use  and  may 
not  be  sold  in  the  United  States,  there 
are  no  expected  market,  price,  or 
competitive  effects  adverse  to  U.S. 
business  interests,  or  to  any  small 
entity.  Some  incidental  economic 
benefits  received  by  the  sports-hunting 
travel/airline,  taxidermist,  and  sport- 
hunting  industries  are  expected  to 
remain  unchanged  by  this  interim  rule. 
If  an  estimated  10  U.S.  citizens  hunted 
a  polar  bear  in  M'Clintock  Channel, 
Canada  each  year  at  a  total  cost  of 
$21,000  (US)  for  each  hunt,  then 
$210,000  would  be  expected  to  be  spent, 
mostly  in  Canada.  Because  the  small 
number  of  U.S.  himters  that  hunt  for 
polar  bears  in  M'Clintock  Channel, 
Canada,  are  the  only  group  affected  by 
this  rule,  the  fact  that  no  commercial 
activity  in  bear  products  is  involved, 
and  the  effect  of  such  hunts  for  U.S. 
outfitters  and  transportation  services  is 
likely  to  be  small,  this  interim  rule  is 
not  expected  to  be  a  major  rule  and  will 
not  have  a  significant  economic  effect. 

Although  we  are  amending  our  import 
regidations  to  reflect  that  bears  sport 
himted  in  the  M'Clintock  Channel 
population  after  the  close  of  the  1999/ 
2000  Canadian  himting  season  will  no 
longer  be  eligible  for  import  imder  the 
1997  finding  which  approved  this 
population  for  multiple  harvest  seasons, 
there  are  6  other  populations,  including 
Viscount  Melville  Soimd,  from  which 
U.S.  sport  hunters  will  continue  to  be 
able  to  import  legally  hunted  bears. 
Thus,  we  expect  there  will  be  no 
substantial  loss  to  U.S.  himters.  The 
revision  of  our  regulations  at  90  CFR 
18.30  to  include  Ae  new  territory  of 
Nunavut  will  have  no  economic  effect 
as  we  are  simply  updating  our 
regulations  to  reflect  that  populations 
approved  for  the  import  of  sport-hunted 
polar  bear  trophies  may  now  fall  under 
either  GNWT  and/or  GNUN  jurisdiction. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Since  1972,  responsibility  for 
implementing  the  MMPA  has  been  split 
between  two  federal  agencies.  Acting  on 
behalf  of  the  Secretary,  Department  of 
the  Interior,  we  have  been  delegated  the 
MMPA  authority  for  several  species  of 
marine  mammals,  including  the  polar 
bear.  The  National  Marine  Fisheries 
Service  (NMFS)  implements  the  MMPA 
authority  of  the  Secretary,  Department 
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of  Commerce  for  whales,  dolphins,  and 
most  pinnipeds  (i.e.,  seals  and  sea 
lions).  Currently,  there  are  no  special 
provisions  in  the  MMPA  for  import  of 
sport-hunted  marine  mammal  species 
other  than  polar  bear.  Since  the  only 
federal  agencies  with  authority  for 
marine  mammals  are  the  NMFS  and  us, 
and  the  NMFS  has  not  been  delegated 
MMPA  authority  for  this  species  and 
does  not  have  any  comparable  action  for 
other  marine  mammal  species,  this  rule 
Mall  not  create  inconsistencies  with  that 
agency's  actions. 

c.  Inis  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  groups  most 
affected  by  this  rule  are  the  relatively 
small  number  of  U.S.  sport  hunters  who 
would  have  chosen  to  hunt  polar  bear 
in  the  M'Clintock  Channel  population 
in  Canada,  and  a  comparatively  small 
number  of  U.S.  outfitters,  taxidermists, 
and  personnel  who  provide 
transportation  services  for  travel  from 
the  United  States  to  Canada.  The 
revision  of  our  regulations  at  50  CFR 
18.30  to  include  die  new  territory  of 
Nunavut  will  have  no  effect  as  we  are 
merely  updating  our  regulations  to 
reflect  that  populations  approved  for  the 
import  of  sport-hunted  polar  bear 
trophies  may  now  fall  under  either 
Government  of  Northwest  Territories 
and/or  Government  of  Nunavut 
jurisdiction.  Similarly,  the 
announcement  of  the  lifting  by  Canada 
of  a  harvest  moratorium  in  the  Viscount 
Melville  Sound  population  will  also 
have  na  effect  as  this  population  was 
previously  added  to  the  list  of 
populations  approved  for  the  import  of 
sport-hunted  polar  bear  trophies  in  oiu' 
February  18, 1997  (62  FR  7302), 
rulemaldng,  subject  to  the  lifting  of  the 
harvest  moratorium. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  interim  rule  is 
limited  to  the  Service's  review  of  new 
information  obtained  from  Canada  on 
one  polar  bear  population  previously 
approved  for  issuance  of  permits  to 
import  polar  bear  trophies  personally 
sport  hunted  by  U.S.  residents.  Under 
section  104(c)(5)(A)  of  the  MMPA, 
before  issuing  a  permit  for  the  import  of 
a  polar  bear  trophy,  we  must  make 
certain  legal  and  scientific  findings.  In 
a  previous  rule  published  in  1997  [62 
FR  7302},  we  put  the  public  on  notice 
that  if  we  receive  substantial  new 
information  on  a  population,  we  would 
review  it  and  make  a  new  finding,  if 
necessary,  after  consideration  of  public 
comment.  After  reviewing  the  new 
information,  we  find  that  the  M'Clintock 
Channel  population  no  longer  meets  the 
import  requirements  of  the  MMPA.  Due 


to  the  dramatic  change  in  popidation 
status,  we  are  using  an  emergency 
interim  rule  to  make  the  changes  to  our 
regulations  effective  inunediately.  At 
the  same  time,  we  are  soliciting 
comments  and  will  consider  those 
comments  in  issuing  a  final  rule.  The 
revision  of  our  regulations  at  50  CFR 
18.30  to  include  die  new  territory  of 
Nunavut  will  also  not  raise  novel  legal 
or  policy  issues  as  we  are  merely 
updating  our  regulations  to  reflect  that 
populations  approved  for  the  import  of 
sport-hunted  polar  bear  trophies  may 
now  fall  under  either  GNWT  and/or 
GNUN  jurisdiction.  Similarly,  we  are 
merely  announcing  Canada's  lifting  of 
the  harvest  moratorium  in  the  Viscount 
Melville  Sound  population,  a 
population  we  previously  added  to  the 
list  of  populations  approved  for  the 
import  of  sport-hunted  polar  bear 
trophies  in  our  February  18, 1997  (62  FR 
7302),  rulemaking,  subject  to  the  lifting 
of  the  harvest  moratorium. 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  An  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required. 
Based  upon  its  analysis  of  the  factors 
identified  above,  we  have  determined 
that  no  individual  industries  within  the 
United  States  will  be  significantly 
affected  and  no  changes  in  the 
demography  of  populations  are 
anticipated.  This  mle  involves  the 
importation  of  polar  bear  trophies  for 
personal,  non-commercial  use  only,  and 
therefore  will  have  no  effect  on  the 
commercial  fur  trade  market.  Polar  bear 
sport  hunting  is  not  allowed  within  the 
United  States.  Therefore,  sport  hunting 
of  polar  bears  in  Canada  can  have  no 
effect  on  polar  bear  sport  hunts  in  the 
United  States  since  such  hunts  are 
currently  prohibited.  For  these  reasons, 
and  those  described  under  the  EO  1 2866 
required  determination  above,  we  have, 
therefore,  determined  that  the  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  and  have 
determined  that  a  small  entity  flexibility 
analysis  study  is  not  necessary. 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  economic  effects  of  this  nUe  will 
impact  a  relatively  small  number  of  U.S. 
sport  hunters.  A  total  of  50  polar  bears 


have  been  taken  in  sport  hunts  from  the 
M'Clintock  Channel  between  1995  and 
1999  with  a  range  of  5  to  16  bears  taken 
per  year;  approximately  74%  of  sport 
hunters  are  U.S.  citizens.  The 
annoimcement  of  the  lifting  by  Canada 
of  a  harvest  moratorium  in  the  Viscount 
Melville  Sound  population  will  have  no 
economic  effect  as  this  population  was 
previously  added  to  the  list  of 
populations  approved  for  the  import  of 
sport-hunted  polar  bear  trophies  in  our 
February  18,  1997  (62  FR  7302), 
rulemaking,  subject  to  the  lifting  of  the 
harvest  moratorium.  Since  the  trophies 
are  for  personal  use  emd  may  not  be  sold 
in  the  United  States,  there  are  no 
expected  market,  price,  or  competitive 
effects  adverse  to  U.S.  business 
interests,  or  to  any  small  entity.  The 
revision  of  our  regulations  to  include 
the  new  territory  of  Nunavut  will  have 
no  economic  effect  as  we  are  merely 
updating  our  regulations  to  reflect  the 
change  in  government  jurisdiction  for 
populations  approved  for  the  import  of 
sport-hunted  polar  bear  trophies. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  importation  of 
polar  bear  trophies  is  for  personal,  non- 
commercial use  only.  The  small  benefits 
gained  by  U.S.  outfitters  and 
transportation  services  as  U.S.  hunters 
travel  to  Canada  will  most  likely  remain 
unchanged  as  most  sport  hunters  will 
simply  redirect  their  hunting  efforts 
bom  the  M'Clintock  Channel  to  one  of 
the  6  other  approved  populations.  The 
revision  of  our  regulations  to  include 
the  new  territory  of  Nunavut  will  have 
no  effect  as  we  are  merely  updating  our 
regulations  to  reflect  a  change  in 
government  jurisdiction. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  their 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  groups  most  affected  by  this  rule 
are  the  extremely  small  number  of  U.S. 
sport  hunters  who  would  have  chosen 
to  hunt  polar  bear  in  M'Clintock 
Channel,  Canada,  and  a  small  number  of 
U.S.  outfitters,  taxidermists,  and 
personnel  who  provide  transportation 
services  for  travel  from  the  United 
States  to  Canada.  The  importation  of 
legally  taken  sport  trophies  is  still 
approved  for  6  other  populations  frtim 
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Canada,  including  Viscount  Melville 
Sound,  and  it  is  anticipated  that  most 
sport  himters  will  simply  redirect  their 
hunting  efforts  to  one  of  the  6  other 
populations.  The  revision  of  our 
regulations  to  include  the  new  territory 
of  Nimavut  will  have  no  effect  as  we  are 
merely  updating  our  regulations  to 
reflect  a  change  in  government 
jurisdiction. 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.y. 

a.  This  rule  will  not  "significantly  or 
imiquely"  afiiect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  This  rule  is  limited  to  our 
review  of  new  information  obtained 
from  Canada  on  one  polar  bear 
population  that  we  previously  approved 
for  issuance  of  permits  to  import  polar 
bear  trophies  personally  sport  hunted  by 
U.S.  residents.  We  are  revising  our 
regulations  to  include  the  new  territory 
of  Nunavut  merely  to  reflect  a  change  in 
government  jurisdiction. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under  . 
the  Unfunded  Mandates  Reform  Act. 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
We  have  determined  that  the  rule  has  no 
potential  takings  of  private  property 
implications  as  defined  by  Executive 
Order  12630,  for  the  reasons  described 
under  the  EO  12866  required 
determination  above. 

This  rule  will  place  the  hunting 
community  on  immediate  notice  that 
our  1997  finding  that  approved  the 
M'Clintock  Channel  population  for 
midtiple  harvest  seasons  is  no  longer  in 
effect  after  May  31,  2000,  the  end  of  the 
1999/2000  Canadian  himting  season.  If 
hunters  nonetheless  proceed  to  take 
polar  bears  fitim  this  population  after 
the  emergency  rule  is  published,  they 
do  so  with  full  notice  that  the 
M'Clintock  Channel  population  no 
longer  meets  the  eligibility  criteria  set 
out  in  the  MMPA  for  the  issuance  of 
import  permits. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required  since  the  rule 
is  limited  to  the  importation  of  personal 
sport-hunted  polar  bear  trophies  for 
personal  (non-commercial)  use,  only  by 
theperson  who  sport  hunted  the  trophy. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  their 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
undidy  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  This  interim 
rule  is  limited  to  our  review  of  new 
information  obtained  from  Canada  on 
one  polar  bear  population  previously 
approved  for  issuance  of  permits  to 
import  polar  bear  trophies  personally 
sport  hunted  by  U.S.  residents.  Under 
section  104(c)(5)(A)  of  the  MMPA. 
before  issuing  a  permit  for  the  import  of 
a  polar  bear  trophy,  the  Service  must 
make  certain  legal  and  scientific 
findings.  In  a  previous  rule  published  in 
1997  [62  FR  7302],  the  Service  told  the 
public  that  the  findings  that  approved 
populations  as  published  in  the  CFR  are 
aggregate  findings  applicable  in 
subsequent  years.  However,  it  also  put 
the  public  on  notice  that  if  we  receive 
substantial  new  information  on  a 
population,  we  would  review  it  and 
make  a  new  finding  after  consideration 
of  public  comment.  After  reviewing  the 
new  information,  we  find  that 
M'Clintock  Channel  no  longer  meets  the 
import  requirements  of  the  MMPA  and 
are  amending  our  regulations  to  reflect 
that  bears  sport  hunted  in  this 
population  after  May  31,  2000,  the  close 
of  the  1999/2000  Canadian  himting 
season,  will  no  longer  be  eUgible  for 
import  under  the  1997  finding  which 
approved  this  population  for  multiple 
harvest  seasons.  Due  to  the  dramatic 
change  in  population  status,  we  are 
using  an  emergency  interim  rule  to 
make  the  changes  to  our  regulations 
effective  immediately.  At  the  same  time, 
we  are  soliciting  comments  and  will 
consider  those  comments  in  issuing  a 
final  rule. 

This  regulation  does  not  contain  new 
or  revised  information  for  which  OMB 
approval  is  required  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  information 
collection  associated  with  Federal  Fish 
and  WildUfe  permits  is  covered  by  an 
existing  OMB  approval,  and  is  assigned 
clearance  number  1018-0093,  Form  3- 
200-45,  with  an  expiration  date  erf 
February  28,  2001.  Details  of  the 
information  collection  requirements  for 
the  import  of  sport-hunted  polar  bear 
trophies  appear  at  Title  50  of  the  Code 
of  Federal  Regulations,  Section  18.30(a). 
We  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 


National  Environmental  Policy  Act.  The 
Department  of  the  Interior  has 
determined  that  the  issuance  of  this 
action  is  categorically  excluded  imder 
the  Department's  NEPA  procediues  in 
Part  516  of  the  Department  Manual, 
Chapter  2,  Appendix  1.10. 

In  accordance  with  the  President's 
memorandiun  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects.  The  rule  is  limited  to  our 
review  of  new  information  obtained 
bom  Cana'da  on  the  M'Clintock  Channel 
polar  bear  population.  Polar  bear  sport 
hunting  is  not  allowed  within  the 
United  States.  Therefore,  sport  hunting 
of  polar  bears  in  Canada  can  have  no 
effect  on  polar  bear  sport  himts  in  the 
United  States  since  such  hunts  are 
currently  prohibited. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
this  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
hiterior.  Room  7229, 1849  C  Sti-eet,  NW, 
Washington,  D.C.  20240.  You  may  also 
email  comments  to:  Exsec@ios.doi.gov 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  manunals.  Oil  and  gas 
exploration,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  hereby  amend  Part 
18,  Subchapter  B  of  chapter  1,  Tide  50 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 
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PART  18— [AMENDED] 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Amend  §  18.30  by  revising 
paragraphs  (a)(4)(i),  (a)(4)(iii),  (a)(4)(iv), 
and  (i)(l)  introductory  text  to  read  as 
follows: 

f  1 8.30    Polar  Bear  sport-hunted  trophy 
import  permits. 

(a)  *     *     * 

(4)*     •     * 

(i)  A  copy  of  the  Northwest  Territories 
(NWT)  or  Nunavut  Territory  himting 
license  and  tag  number; 
***** 

(iii)  A  copy  of  the  NWT  or  Nunavut 
Territory  export  permit;  or 

(iv)  A  certification  from  the 
Department  of  Resources,  Northwest 
Territories,  or  the  Department  of 
Sustainable  Development,  Nunavut 
Territory, 
***** 

(i)  *     *     * 

(1)  We  have  determined  that  the 
Northwest  Territories  and  Nunavut 
Territory,  Canada,  have  a  monitored  and 
enforced  sport-hunting  program  that 
meets  issuance  criteria  of  paragraphs  (d) 
(4)  and  (5)  of  this  section  for  the 
following  populations:  Southern 
Beaufort  Sea,  Northern  Beaufort  Sea, 
Viscount  Melville  Sound  (subject  to  the 
lifting  of  the  moratorium  in  this 
population).  Western  Hudson  Bay, 
M'Clintock  Channel  (only  for  polar 
bears  lawfully  taken  on  or  before  May 
31,  2000),  Lancaster  Sound,  and 
Norwegian  Bay,  and  that: 
***** 

Dated:  January  4,  2001. 
Kenneth  L.  Smith, 

Assistant  Secretary  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  01-656  Filed  1-6-01;  11:37  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

P.D.  110800A] 
BIN  064a-AJ67 

Atlantic  Highly  Migratory  Species; 
Pelagic  Longllne  Fishery  Vessel 
Monitoring  Systems 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Final  rule;  stay  of  effectiveness; 
request  for  conunents. 

summary:  As  ordered  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  on  September  25,  2000, 
N'MFS  is  undertaking  further 
consideration  of  the  scope  of  vessel 
monitoring  system  (VMS)  requirements 
in  the  Atiantic  pelagic  longline  fishery 
in  light  of  any  relevant  conservation 
requirements.  NMFS  previously 
provided  notice  of  the  Court's  ruling  by 
distribution  on  the  Highly  Migratory 
Species  Fax  Network  and  in  a  mailing 
to  permit  holders.  NMFS  requests 
comments  on  options  for  implementing 
VMS  requirements  in  the  AUantic 
pelagic  longline  fishery.  As  a  result  of 
the  Court's  order,  NMFS  delays  the 
effective  date  of  regulations  regarding 
application  of  VMS  requirements  to  the 
Atiantic  pelagic  longline  fishery 
adopted  as  part  of  the  Fishery 
Management  Plan  for  AUantic  Tunas, 
Swordfish,  and  Sharks  (HMS  FMP), 
pending  further  ruling  of  the  Court  on 
the  agency's  reconsideration  of  this 
matter. 

DATES:  Effective  October  1,  2000,  50 
CFR  635.69  is  stayed  indefinitely. 
Written  comments  must  be  received  on 
or  before  February  8,  2001. 
ADDRESSES:  Copies  of  tfie  HMS  FMP, 
accompanying  regulations  and 
supporting  documents,  and  the  Hawaii 
VMS  Pilot  Project  Report  can  be 
obtained  from  Othel  Freeman,  301-713- 
2347;  fax:  301-713-1917.  Written 
comments  should  be  addressed  to  Jill 
Stevenson,  Highly  Migratory  Species 
Division,  NMFS,  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702  or 
by  fax.  Comments  submitted  via  e-mail 
or  on  the  Internet  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson  or  Buck  Sutter,  727-570-5447; 
fax:  727-570-5656;  or  e-mail  at 
jill.stevenson@noaa.gov  or 
buck.sutter€)noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  published  final  regulations 
implementing  the  HMS  FMP  on  May  28, 
1999  (64  FR  29090).  Those  regulations 
require  all  pelagic  longline  fishermen  to 
report  hourly  using  a  NOAA-approved 
VMS.  hi  June  1999,  after  die  final 
regulations  were  published,  a  coalition 
of  commercial  pelagic  longline 
fishermen  and  dealers  sued  the 
Secretary  of  Commerce,  challenging, 
among  other  measures,  the  VMS 
requirements  of  the  final  rule.  On 
September  25,  2000,  Judge  Richard  W. 
Roberts,  U.S.  District  Court  for  the 
District  of  Columbia,  issued  an  order 
that  found  that  there  was  inadequate 


evidence  in  the  record  to  support  fleet- 
wide  application  of  the  VMS 
requirements  under  national  standards  7 
and  8  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  The 
Judge  indicated  that  "the  Secretary 
failed  to  set  forth  a  rational  connection 
between  the  factual  record  and  the 
choice  to  impose  a  blanket  VMS 
requirement  on  all  pelagic  longline 
fishers,  regardless  of  whether  they  are 
geographically  located  near  a  time/area 
closure...."  Judge  Roberts  ordered  that 
the  agency  further  consider  the  scope  of 
the  VMS  requirements  in  light  of 
potential  conservation  benefits 
compared  to  costs. 

In  the  biological  and  economic 
analyses  of  the  HMS  FMP  that 
accompanied  publication  of  the 
regulations,  NMFS  included 
information  concerning  fishery 
conservation  benefits  and  the  potential 
enforcement  and  communication 
benefits  of  VMS  to  both  fishery 
managers  and  fishermen.  Those  benefits 
include  increased  communications  for 
fishermen  and  real-time  monitoring, 
which  significantiy  improves 
enforcement  of  large  offshore  closed 
areas.  For  example.  NMFS  and  the  U.S. 
Coast  Guard  would  be  able  to  detect  and 
to  document  unlawful  incursions  into 
closed  areas.  Without  the  VMS,  such 
violations  could  only  be  detected  with 
costiy  at-sea  monitoring  efforts. 
Monitoring  the  Atiantic  pelagic  longline 
fleet  through  the  use  of  VMS  would 
require  only  a  small  percentage  of  the 
cost  of  traditional  surveillance  methods. 

Reconsideration  of  VMS  Program 

NMFS  did  not  include  in  its  original 
analyses  supporting  the  rulemaking  all 
of  the  background  information  that  has 
been  used  by  NMFS  and  fishery 
managers  and  enforcement  agencies 
world-wide  as  a  standard  for  application 
of  VMS  requirements.  Pursuant  to  Judge 
Roberts'  order,  NMFS  is  now  reviewing 
that  background  information  and  the 
results  of  VMS  programs  implemented 
in  other  fisheries  around  the  world. 

In  addition,  new  circumstances  that 
may  influence  NMFS's  consideration  of 
the  scope  of  VMS  requirements  have 
arisen  since  the  final  regulations  were 
published  in  1999.  Specifically,  on 
August  1,  2000,  NMFS  pubUshed 
regulations  establishing  three  new 
closed  areas  to  reduce  bycatch  and 
incidental  catch  in  the  pelagic  longline 
fishery  in  the  Gulf  of  Mexico  and  the 
Southeast  Atiantic  Ocean  off  the  coasts 
of  South  Carolina,  Georgia,  and  Florida. 
Also,  on  October  13,  2000  (65  FR 
60889),  NMFS  established  one  more 
closed  area  in  the  North  Atiantic  Ocean 
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to  reduce  the  serious  injury  and 
mortality  of  threatened  and  endangered 
sea  turtles  incidentally  caught  in  this 
fishery. 

In  addition  to  the  fishing  closuires 
implemented  under  the  HMS  FMP  and 
its  Amendment  1,  U.S.  pelagic  longline 
fishermen  are  also  subject  to  closures  in 
the  Exclusive  Economic  Zones  (EEZs)  of 
other  nations  imless  contractual 
arrangements  have  been  made  by  vessel 
operators.  Pelagic  longline  vessels  are 
very  mobile,  with  some  vessels  fishing 
in  the  South  Atlantic  Ocean  (e.g.,  off  the 
coasts  of  Namibia  or  Brazil).  U.S. 
Atlantic  pelagic  longline  vessels 
fi^uently  traverse  waters  close  to  or 
within  the  EEZs  of  Canada,  Mexico,  the 
Bahamas,  and  other  Caribbean  nations 
on  the  way  to  high  seas  fishing  groimds. 

The  United  States  supports  recent 
international  initiatives,  including  those 
undertaken  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  to  eliminate 
illegal,  unregulated,  and  unreported 
fishing  activities.  NMFS  was  recently 
informed  at  the  2000  ICCAT  meeting 
that  at  least  one  U.S.  longline  vessel  is 
fishing  in  the  Mediterranean  Sea.  The 
fishing  activities  of  that  vessel  have  not 
been  reported  by  that  vessel  to  NMFS. 
Noting  the  obligation  of  every  ICCAT 
Contracting  Party  to  monitor  the  fishing 
activities  of  all  vessels  throughout  the 
ICCAT  management  unit  in  order  to 
comply  with  ICCAT  conservation  and 
management  measines,  it  is  clear  that 
the  United  States  must  monitor  pelagic 
longline  activities  ocean-wide. 

Costs  to  Fishermen 

NMFS  also  notes  that  VMS  operating 
cost  estimates  have  decreased  by  25  to 
almost  50  percent  since  the  HMS  FMP 
economic  analyses  were  completed. 
Currently,  the  cost  of  the  VMS  is 
approximately  $1,800  to  $3,800  per 
vessel  for  the  initial  purchase  of  the 
equipment,  depending  on  which  model 
is  chosen  by  the  vessel  owner. 
Installation  of  the  equipment  could  cost 
up  to  $1,000,  and  communication 
charges  for  required  automated  position 
reports  range  $1.00^5.00  per  day.  Repair 
and  maintenance  costs  may  approach 
$1,000  per  year. 

NMFS  has  considered  mitigating  costs 
to  pelagic  longline  fishermen,  but 


alternatives  such  as  low-interest  loans 
bom  the  government  and  outright 
purchase  by  the  agency  were  not 
adopted  in  the  final  regulations.  The 
western  Pacific  pelagic  longline  VMS 
program  was  funded  by  the  government 
as  a  pilot  program  solely  for  the 
purposes  of  testing  the  viability  and 
effectiveness  of  VMS  technology  when 
utilized  in  longline  fisheries.  That  study 
has  been  completed,  and  the  study 
report  is  available  fi'om  NMFS  (See 
ADDRESSES). 

The  VMS  requirement  is  imposed 
fleet-wide  in  the  western  Pacific  pelagic 
longline  fishery  due  to  the  mobility  of 
that  fleet.  The  program  is  successfiil  and 
meets  the  enforcement  and  monitoring 
needs  of  NMFS  and  the  United  States 
Coast  Guard  (USCG),  such  as  near-real 
time  detection  of  unlawful  incursions 
into  closed  areas.  Considering  the 
experience  in  the  Western  Pacific 
pelagic  longline  pilot  program,  NMFS 
has  pursued  the  use  of  VMS  in  several 
other  U.S.  fisheries.  Installation  of  a 
VMS  unit  is  now  required  at  the  vessel 
owners'  or  operators'  expense  in  the 
Western  Pacific  crustacean  fishery,  the 
Atlantic  sea  scallop  fishery,  and  die 
Alaska  Atka  mackerel  fishery. 

The  AUantic  pelagic  longline  VMS 
program  would  allow  NMFS  and  USCG 
to  monitor  vessel  position  on  a  real-time 
basis  anywhere  in  the  AUantic  Ocean. 
This  is  particularly  important  for 
enforcement  of  time/area  closures  due 
to  the  mobility  of  this  fleet.  While  some 
pelagic  longline  vessels  are  small  and 
do  not  ventiue  far  fi'om  shore,  many 
vessels  are  large  enough  to  follow  the 
migrations  of  swordfish  and  other  HMS 
up  and  down  the  east  coast,  through  the 
Caribbean,  or  even  into  the  Eastern 
Atlantic  Ocean,  South  Atlantic  Ocean, 
and  Mediterranean  Sea.  In  light  of  this 
information  and  the  Court's  concerns 
regarding  the  necessity  of  a  fleet-wide 
VMS  program,  NMFS  is  reconsidering 
the  scope  of  the  VMS  program  with 
respect  to  costs  and  benefits  to  the 
AUantic  pelagic  longline  fishery. 

Request  For  Comments 

NMFS  requests  comments  on 
alternatives  for  implementing  VMS 
requirements  in  the  Atlantic  pelagic 
longline  fishery.  Specifically,  NMFS 


requests  comments  on  the  scope  of  the 
program: 

How  can  NMFS  achieve  the  goal  of 
effectively  monitoring,  on  a  real-time 
basis,  the  location  of  U.S.  pelagic 
longline  vessels? 

Should  NMFS  apply  VMS 
requirements  fleet-wide  in  the  Atlantic 
pelagic  longline  fishery  in  order  to 
monitor  all  fishing  activities? 

Should  NMFS  impose  VMS 
requirements  only  on  certain  sectors  of 
the  fleet  based  on  geographic  location  of 
home  port  or  other  criteria? 

Additionally,  NMFS  seeks  input  on 
the  costs  and  benefits  of  a  VMS 
program: 

Should  NMFS  consider  other 
alternatives  for  enforcing  time/area 
closures  and  monitoring  the  fleet  other 
than  VMS  and  existing  reporting 
strategies? 

NMFS  will  consider  comments 
received  prior  to  the  close  of  the 
comment  period  when  responding  to 
the  Court.  Send  comments  to  NMFS  at 
the  specified  location  (see  ADDRESSES). 

Delayed  Effective  Date 

The  VMS  requirement  specified  at  50 
CFR  635.69  initially  was  to  be  effective 
September  1,  1999.  On  August  9, 1999, 
NMFS  delayed  the  effective  date  of  this 
final  rule  until  January  1,  2000  (64  FR 
43101).  On  October  14, 1999,  NMFS 
again  delayed  the  effective  date  of  this 
final  rule  until  Jime  1,  2000  (64  FR 
55633).  NMFS  further  delayed  Uie 
effective  date  of  this  final  rule  until 
October  1,  2000  (65  FR  49941,  August 
16,  2000).  NMFS  now  stays  indefinitely 
the  effectiveness  and  implementation  of 
§635.69,  the  VMS  regulations,  pending 
the  Court's  ruling  on  the  agency's 
reconsideration.  NMFS  will  notify  the 
public  at  such  time  as  the  stay  is 
removed  and  an  implementation  date  is 
specified  or  the  regulations  are  amended 
pursuant  to  the  direction  of  the  Coiul. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  29,  2000. 
Valerie  Chambers, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-448  Filed  1-9-01;  8:45  am) 
MLUNQ  CODE  3510-22-S 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  putMIc  of  ttie  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Doclcat  No.  FV01-930-2  PR] 

Tart  Ctierrles  Grown  In  the  States  of 
Michigan,  et  al.;  Final  Free  and 
Restricted  Percentages  for  the  2000- 
2001  Crop  Year  for  Tart  Cherries 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposal  invites 
comments  on  the  establishment  of  final 
free  and  restricted  percentages  for  the 
2000-2001  crop  year.  The  percentages 
are  50  percent  free  and  50  percent 
restricted  and  would  establish  the 
proportion  of  cherries  from  the  2000 
crop  which  may  be  handled  in  normal 
commercial  outlets.  The  percentages  are 
intended  to  stabilize  supplies  and 
prices,  and  strengthen  market 
conditions  and  were  recommended  by 
the  Cherry  Industry  Administrative 
Board  (Board),  the  body  which  locally 
administers  the  marketing  order.  This 
action  would  also  authorize  the  release 
of  reserve  pool  cherries  to  replace  those 
purchased  for  government  sales.  The 
marketing  order  regulates  the  handling 
of  tart  cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin. 

DATES:  Comments  must  be  received  by 
January  25,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698,  or 
E-mail:  moabdocket.clerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 


Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http://www.ams/ 
usda.gov/fv/moab/html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Dawana  R. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155,  4700  River  Road, 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243.  or  Fax:  (301)  734-5275;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  marketing 
agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  produced  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  final  free 
and  restricted  percentages  may  be 
established  for  tart  cherries  handled  by 
handlers  diu-ing  the  crop  year.  This  rule 
would  establish  final  free  and  restricted 
percentages  for  tart  cherries  for  the 
2000-2001  crop  year,  begiiming  July  1, 
2000,  through  Jime  30,  2001.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempt  therefitim.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

The  order  prescribes  procedures  for 
computing  an  optimum  supply  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  tart  cherries  that 
can  be  marketed  throughout  the  season. 
The  regulations  apply  to  all  handlers  of 
tart  cherries  that  are  in  the  regulated 
districts.  Tart  cherries  in  the  fi«e 
percentage  category  may  be  shipf)ed 
immediately  to  any  market,  while 
restricted  percentage  tart  cherries  must 
be  held  by  handlers  in  a  primary  or 
secondary  reserve,  or  be  diverted  in 
accordance  with  section  930.59  of  the 
order  and  section  930.159  of  the 
regulations,  or  used  for  exempt 
purposes  (and  obtaining  diversion 
credit)  under  section  930.62  of  the  order 
and  section  930.162  of  the  regulations. 
The  regulated  Districts  for  this  season 
are:  District  one — Northern  Michigan; 
District  two — Central  Michigan;  District 
three — Southwest  Michigan;  and 
District  seven — Utah.  Districts  four,  five, 
six,  eight,  and  nine  (New  York,  Oregon, 
Pennsylvania,  Washington,  and 
Wisconsin,  respectively)  would  not  be 
regulated  for  the  2000-2001  season. 

The  order  prescribes  imder  section 
930.52  that,  upon  adoption  of  the  order, 
those  districts  to  be  regulated  shall  be 
those  districts  in  which  the  average 
annual  production  of  cherries  over  the 
prior  three  years  has  exceeded  15 
million  pounds.  A  district  not  meeting 
the  15  million-pound  requirement  shall 
not  be  regulated  in  such  crop  year. 
Because  this  requirement  was  not  met  in 
the  districts  of  New  York.  Oregon. 
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Pennsylvania,  Washington,  and 
Wisconsin,  handlers  in  those  districts 
would  not  be  subject  to  volume 
regulation  during  the  2000-2001  crop 
year.  Production  from  New  York  was 
regulated  last  year.  Production  from  the 
other  four  States  was  not  subject  to 
regulation. 

Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherry  products  at  retail.  Demand  for 
tart  cherries  and  tart  cherry  products 
tends  to  be  relatively  stable  frt>m  year  to 
year.  The  supply  of  tairt  cherries,  by 
contrast,  varies  greatly  from  crop  year  to 
crop  year.  The  magnitude  of  annual 
fluctuations  in  tart  cherry  supplies  are 
one  of  the  most  pronounced  for  any 
agricidtural  commodity  in  the  United 
States.  In  addition,  since  tart  cherries 
are  processed  either  into  cans  or  frozen, 
they  can  be  stored  and  carried  over  from 
crop  year  to  crop  year.  This  creates 
substantial  coordination  and  marketing 
problems.  The  supply  and  demand  for 
tart  cherries  is  rarely  balanced.  The 
primary  purpose  of  setting  iree  and 
restricted  percentages  is  to  balance 
supply  with  demand  and  reduce  large 
surpluses  that  may  occiu. 

Section  930.50(a)  of  the  order  . 
describes  procedures  for  computing  an 
optimum  supply  for  each  crop  year.  The 
Board  must  meet  on  or  about  July  1  of 
each  crop  year,  to  review  sales  data, 
inventory  data,  current  crop  forecasts 
and  market  conditions.  The  optimum 
supply  volume  shall  be  calculated  as 
100  percent  of  the  average  sales  of  the 
prior  three  years  to  which  is  added  a 
desirable  carryout  inventory  not  to 
exceed  20  million  poimds  or  such  other 
amount  as  may  be  established  with  the 
approval  of  the  Secretary.  The  optimum 
supply  represents  the  desirable  volume 
of  tart  cherries  that  should  be  available 
for  sale  in  the  coming  crop  year. 

The  order  also  provides  that  on  or 
about  July  1  of  each  crop  year,  the  Board 
is  required  to  establish  preliminary  free 
and  restricted  percentages.  These 
percentages  are  computed  by  deducting 
the  actual  carryin  inventory  bom  the 
optimum  supply  figure  (adjusted  to  raw 
product  equivalent — the  actual  weight 
of  cherries  handled  to  process  into 
cherry  products)  and  subtracting  that 
figure  from  the  ciirrent  year's  USDA 
crop  forecast.  If  the  resulting  number  is 
positive,  this  represents  the  estimated 
over-production,  which  woidd  be  the 
restricted  percentage  tonnage.  The 
restricted  percentage  tonnage  is  then 
divided  by  the  sum  of  the  USDA  crop 
forecast  for  the  regidated  districts  to 
obtain  percentages  for  the  regulated 
districts.  The  Board  is  required  to 
establish  a  preliminary  restricted 
percentage  equal  to  the  quotient. 


rounded  to  the  nearest  whole  number, 
with  the  complement  being  the 
preliminary  free  tonnage  percentage.  If 
the  tonnage  requirements  for  the  year 
are  more  than  the  USDA  crop  forecast, 
the  Board  is  required  to  establish  a 
preliminary  fr'ee  tonnage  percentage  of 
100  percent  and  a  preliminary  restricted 
percentage  of  zero.  The  Board  is 
required  to  announce  the  preliminary 
percentages  in  accordance  with 
paragraph  (h)  of  section  930.50. 

The  Board  met  on  June  22,  2000,  and 
computed,  for  the  2000-2001  crop  year, 
an  optimimi  supply  of  275  million 
pounds.  The  Board  recommended  that 
the  desirable  carryout  figure  be  zero 
pounds.  Desirable  carryout  is  the 
amount  of  fruit  required  to  be  carried 
into  the  succeeding  crop  year  and  is  set 
by  the  Board  afler  considering  meuket 
circumstances  and  needs.  This  figure 
can  range  from  zero  to  a  maximum  of  20 
million  pounds.  The  Board  calculated 
preliminary  free  and  restricted 
percentages  as  follows:  The  USDA 
estimate  of  the  crop  was  245  million 
pounds;  an  88  million  poimd  carryin 
added  to  that  estimate  results  in  a  total 
available  supply  of  333  million  pounds. 
The  carryin  figure  reflects  the  amount  of 
cherries  that  handlers  actually  have  in 
inventory.  Subtracting  the  optimum 
supply  of  275  million  pounds  frt)m  the 
total  estimated  available  supply  results 
in  a  siuplus  of  58  milUon  poimds  of  tart 
cherries.  An  adjustment  for  changed 
economic  conditions  of  35  million 
pounds  was  added  to  the  svuplus, 
pursuant  to  section  930.50  of  the  order. 
This  adjustment  is  discussed  later  in 
this  dociunent.  After  the  adjustment,  the 
resulting  total  surplus  is  93  million 
pounds  of  tart  cherries.  The  surplus  was 
divided  by  the  production  in  the 
regulated  districts  (195  million  poimds) 
and  resulted  in  a  restricted  percentage 
of  48  percent  for  the  2000-2001  crop 
year.  The  bee  percentage  was  52  percent 
(100  percent  minus  48  percent).  The 
Board  unanimously  established  these 
percentages  and  announced  them  to  the 
industry  as  required  by  the  order. 

The  preliminary  percentages  were 
based  on  the  USDA  production  estimate 
and  the  following  supply  and  demand 
information  available  at  the  June 
meeting  for  the  2000-2001  year: 


Optimum  Supply  Fomiula: 

(1)  Average   sales  of  the  prior 
ttiree  years 

(2)  Plus  desirable  carryout 

(3)  Optimum  supply  calculated  by 
ttie  Board  at  the  June  meetirig  .. 


Millions 

of 
pounds 


275 
0 

275 


Preliminary  Percentages: 

(4)  USDA  crop  estimate 

(5)  Plus  carryin  held  by  handlers 
as  of  July  1,  2000 

(6)  Total  available  supply  for  cur- 
rent crop  year  

(7)  Surplus  (item  6  minus  Item  3) 

(8)  Economic  adjustment  to  sur- 
plus   

(9)  Adjusted  surplus  (item  7  plus 
item  8) 

(10)  USDA  crop  estimate  for  regu- 
lated districts  


Millions 

of 
pounds 


245 

88 

333 
58 

35 

93 

195 


Percentages 

Free 

Re- 
stricted 

(11)  Preliminary  percent- 
ages (Item  9  divided  by 
item  10  X  100  equals 
restricted  percentage; 
100  minus  restricted 
percentage  equals  free 
percentage)  

52 

48 

Between  July  1  and  September  15  of 
each  crop  year,  the  Board  may  modify 
the  preliminary  free  and  restricted 
percentages  by  announcing  interim  free 
and  restricted  percentages  to  adjust  to 
the  actual  pack  occurring  in  the 
industry. 

Section  930.50(d)  of  the  order  requires 
the  Board  to  meet  no  later  than 
September  15  to  recommend  final  bee 
and  restricted  percentages  to  the 
Secretary  for  approval.  The  Board  met 
on  September  8,  2000,  and 
recommended  final  free  and  restricted 
percentages  of  50  percent.  The  Board 
recommended  that  the  interim 
percentages  and  final  percentages  be  the 
same.  At  that  time,  the  Board  had 
available  actual  production,  sales,  and 
carryin  inventory  amounts  to  review 
and  made  adjustments  to  the 
percentages. 

The  Secretary  establishes  final  free 
and  restricted  percentages  through  the 
informal  rulemaking  process.  These 
percentages  would  make  available  the 
tart  cherries  necessary  to  achieve  the 
optimum  supply  figure  calculated  by 
the  Board.  The  difference  between  any 
final  free  percentage  designated  by  the 
Secretary  and  100  percent  is  the  final 
restricted  percentage. 

The  Board  used  an  updated  optimum 
supply  figure  in  determining  the  final 
bee  and  restricted  percentages.  The 
revised  optimum  supply  is  277  million 
pounds,  instead  of  275  million  pounds 
used  in  June.  The  3-year  average  sales 
figure  computed  in  June  included  an 
estimate  of  June  2000  sales  because 
actual  June  sales  were  not  yet  available. 
The  3-year  average  sales  figure  used  in 
the  final  calculations  reflects  actual 
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sales  for  each  month  of  the  3-year 
period. 

The  actual  production  reported  by  the 
Board  was  284  million  pounds,  which  is 
a  39  million  pound  increase  from  the 
USDA  crop  estimate  of  245  million 
poimds.  The  increase  in  production  was 
due  to  higher  yields  in  the  major 
producing  States  (Michigan,  New  York, 
Utah,  Washington,  and  Wisconsin).  For 
2000-2001,  production  in  the  regulated 
districts  totaled  232  million  pounds,  37 
million  pounds  greater  than  the  USDA 
estimate  of  195  million  pounds. 

An  87  million  pound  carryin  (actual 
carryin  as  opposed  to  the  88  milfion 
pounds  originally  estimated  in  June) 
was  added  to  the  Board's  reported 
production  of  284  million  pounds, 
yielding  a  total  available  supply  for  the 
current  crop  year  of  371  million  pounds. 
The  optimum  supply  of  277  million 
pounds  was  subtracted  from  the  total 
available  supply  which  resulted  in  a  94 
million  pound  surplus.  An  adjustment 
of  22  million  pounds  for  changed 
economic  conditions  was  added  to  the 
surplus,  pursuant  to  section  930.50  of 
the  order.  This  adjustment  is  discussed 
later  in  this  document.  After  the 
adjustment,  the  resulting  total  surplus  is 
116  million  pounds  of  tart  cherries.  The 
total  surplus  of  116  million  pounds  is  < 
divided  by  the  232  million-pound 
volume  of  tart  cherries  produced  in  the 
regulated  districts.  This  results  in  a  50 
percent  restricted  percentage  and  a 
corresponding  50  percent  free 
percentage  for  the  regulated  districts. 

The  final  percenteiges  are  based  on  the 
Board's  reported  production  figures  and 
the  following  supply  and  demand 
information  available  in  September  for 
the  2000-2001  crop  year: 


Optimum  Supply  Formula: 

(1)  Average  sales  of  Vne  prior 
three  years  

(2)  Plus  desirable  carryout 

(3)  Optimum  supply  calculated 
by  the  Board  at  the  September 
meeting 

Final  Percentages: 

(4)  Board  reported  production  .... 

(5)  Pius  carryin  held  by  handlers 
as  of  July  1,  2000 

(6)  Tonnage  available  for  current 
crop  year  

(7)  Surplus  (item  6  minus  item  3) 

(8)  Economic  adjustment  to  sur- 
plus   

(9)  Adjusted  surplus  (item  7  plus 
item  8)  

(10)  Production  in  regulated  dis- 
tricts   


Millions 

of 
pounds 


277 
0 


277 

284 

87 

371 
94 

22 

116 
232 


Percentages 

Free 

Re- 
stricted 

(11)  Final  Percentages 
(item  9  divided  by  item 
10  X  100  equals  re- 
stricted percentage; 
100  minus  restricted 
percentage  equals  free 
percentage)  

50 

50 

As  previously  mentioned,  the  Board 
recommended  an  economic  adjustment 
in  computing  both  the  preliminary  and 
final  percentages  for  the  2000-2001  crop 
year.  This  is  authorized  under  section 
930.50.  These  provisions  provide  that  in 
its  deliberations  of  volume  regulation 
recommendations,  the  Board  consider, 
among  other  things,  the  expected 
demand  conditions  for  cherries  in 
different  market  segments  and  an 
analysis  of  economic  factors  having  a 
bearing  on  the  marketing  of  cherries. 
Based  on  these  considerations,  the 
Board  may  modify  its  marketing  policy 
calculations  to  reflect  changes  in 
economic  conditions. 

The  order  provides  that  the  3-year 
average  of  all  sales  be  used  in 
determining  the  optimum  supply  of 
cherries.  The  industry  wants  to  export 
diversion  cherries  to  foreign  markets, 
excluding  Canada  and  Mexico.  Exports 
are  used  by  handlers  to  meet  their 
diversion  requirements.  Including  this 
volume  of  sales  in  the  optimum  supply 
formula,  however,  results  in  an 
overestimate  of  the  volume  of  tart 
cherries  that  can  be  profitably  marketed 
in  unrestricted  markets.  Thus,  the  Board 
recommended  adjusting  its  estimate  of 
surplus  cherries  by  adding  exempt 
export  sales  (all  exports  except  those 
going  to  Canada  and  Mexico). 

This  season  the  Board  also 
recommended  that  the  adjustment 
reflect  the  impact  that  USDA  purchases 
for  school  lunch  and  other  purposes 
might  have  on  the  sales  component  of 
the  optimum  supply  formula.  Purchases 
by  USDA  are  part  of  the  average  sales 
history  for  the  industry.  In  recent  years, 
USDA  has  purchased  about  1 7  million 
pounds  of  tart  cherry  products  and  this 
has  been  factored  into  the  optimum 
supply  formula.  During  the  2000-2001 
crop  year,  USDA  expects  to  purchase 
about  10  million  pounds  of  fit)zen  and 
hot  pack  cherries,  and  20  million 
pounds  of  dried  cherries.  The  Board 
determined  that  the  difference  between 
the  expected  purchases  (30  million 
pounds)  during  the  2000-2001  crop  year 
and  the  average  purchases  of  1 7  million 
pounds  should  not  be  included  in  the 
optimum  supply  figure.  Therefore,  the 
Board  adjusted  the  expected  surplus  to 
22  million  pounds  (35  million  pounds 
of  exports  minus  13  million  pounds  of 


USDA  purchases).  Without  this 
adjustment,  the  surplus  for  the  2000- 
2001  crop  year  would  have  been  129 
million  pounds.  Dividing  this  figure  by 
the  Board  reported  production  in  the 
regulated  districts  (232  million  pounds) 
would  have  resulted  in  a  56  percent 
restricted  percentage.  Hence,  this 
adjustment  resulted  in  a  reduction  in 
the  restricted  percentage  from  56 
percent  to  50  percent.  The  50  percent 
restricted  percentage  would  allow 
growers  to  deliver  more  of  their  crop  to 
handlers.  This  reduction  should  provide 
some  benefits  to  growers  in  Michigan 
and  Utah  which  are  the  only  States 
restricted  for  the  2000-2001  crop  year. 

By  recommending  this  marketing 
policy  modification,  the  Board  believes 
that  it  Mrill  provide  stabilify  to  the 
marketplace  and  the  industry  will  be  in 
a  better  situation  in  future  years.  This 
modification  is  intended  to  further 
facilitate  and  encourage  market 
expansion.  Board  members  were  of  the 
opinion  that,  if  this  adjustment  is  not 
made,  growers  could  be  paid  less  than 
their  production  costs,  because  handlers 
would  suffer  financial  losses  that  would 
probably  be  passed  on  to  the  growers.  In 
addition,  the  value  of  cherries  already  in 
inventory  could  be  depressed  due  to  the 
overabundant  supply  of  available 
cherries,  a  result  inconsistent  with  the 
intent  of  the  order  and  the  Act. 

The  Board  also  recommended  that  a 
like  quantity  of  cherries  be  released 
from  the  reserve  to  replace  cherries  that 
are  purchased  by  the  USDA.  This  would 
provide  an  adequate  supply  of  cherries 
throughout  the  season.  The  release 
would  be  based  on  the  USDA's 
intention  to  purchase  tart  cherries  and 
not  on  actually  what  is  purchased. 
According  to  the  Board,  releasing  a  like 
quantity  of  tart  cherries  bom  the  reserve 
to  replace  cherries  that  are  purchased  by 
USDA  would  remove  the  variability  and 
irregularity  of  USDA  purchase  patterns 
and  thereby  make  the  optimum  supply 
formula  more  stable  and  predictable. 
The  Board  believes  that  this  release 
would  spread  the  benefit  of  the  USDA 
purchase  throughout  the  industry.  The 
Board  believes  that  a  release  equal  to  the 
amount  of  the  USDA  purchase  would  be 
an  equitable  distribution  of  the  purchase 
since  all  handlers  regulated  under  the 
order,  and  not  just  those  handlers  who 
successfully  bid  and  sold  product  to 
USDA,  would  benefit  from  the  bonus 
USDA  tart  cherry  purchase. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 


1912  Federal  Register / Vol.  66,  No.  7 /Wednesday,  January  10,  2001  / Proposed  Rules 


goal  would  be  met  by  the  establishment 
of  a  preliminary  percentage  which 
releases  100  percent  of  the  optimiun 
supply  and  the  additional  release  of  tart 
cherries  provided  under  section 
930.50(g).  This  release  of  tonnage,  equal 
to  10  percent  of  the  average  sales  of  \he 
prior  three  years  sales,  is  made  available 
to  handlers  each  season.  The  Board 
recommended  that  such  release  should 
be  made  available  to  handlers  the  first 
week  of  December  and  the  first  week  of 
May.  Handlers  can  decide  how  much  of 
the  10  percent  release  they  would  like 
to  receive  during  the  December  and  May 
release  dates.  Once  released,  such 
cherries  are  released  for  free  use  by  such 
handler.  Approximately  27  million 
pounds  woidd  be  made  available  to 
handlers  this  season  in  accordance  with 
Department  Guidelines.  This  release 
would  be  made  available  to  every 
handler  and  released  to  such  handler  in 
proportion  to  its  percentage  of  the  total 
regulated  crop  handled.  If  a  handler 
does  not  take  his/her  proportionate 
amount,  such  amoimt  shall  remain  in 
the  inventory  reserve. 

The  Regulatory  Flexibility  Act  and 
E£Eects  on  Small  Businesses 

The  Agricultiual  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  would  allow  AMS 
to  certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  fltixibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regiilatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  tart  cherry 
marketing  order  and  approximately  900 


producers  of  tart  cherries  in  the 
regulated  area.  Small  agricultinal 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  aimual  receipts  of  less  than 
$500,000. 

Board  and  subcommittee  meetings  are 
widely  publicized  in  advance  and  are 
held  in  a  location  central  to  the 
production  area.  The  meetings  are  open 
to  all  industry  members  (including 
small  business  entities)  and  other 
interested  persons  who  are  encouraged 
to  participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995/96  through  1999/00. 
approximately  91  percent  of  the  U.S. 
tart  cherry  crop,  or  280.5  million 
pounds,  was  processed  annuaUy.  Of  the 
280.5  million  pounds  of  tart  cherries 
processed,  62  percent  was  frozen,  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  National  Agricultural 
Statistics  Service  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  In  the  ten-year  period,  1987/ 
88  through  1997/98,  the  tart  cherry  area 
decreased  frt)m  50,050  acres,  to  less 
than  40,000  acres.  In  1999/00, 
approximately  90  percent  of  domestic 
tart  cherry  acreage  was  located  in  four 
States:  Michigan,  New  York,  Utah  and 
Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherry  crop  each 
year.  In  1999/00,  tart  cherry  acreage  in 
Michigan  decreased  to  28.100  acres 
from  28,400  acres  the  previous  year. 

In  crop  year's  1987/88  through  1999/ 
00,  tart  cherry  production  ranged  from 
a  high  of  359.0  million  poimds  in  1987/ 
88  to  a  low  of  189.9  million  pounds  in 
1991/92.  The  price  per  pound  received 
by  tart  cherry  growers  ranged  from  a  low 
of  7.3  cents  in  1987  to  a  high  of  46.4 
cents  in  1991.  These  problems  of  wide 
supply  and  price  fluctuations  in  the  tart 
cherry  industry  are  national  in  scope 
and  impact.  Growers  testified  during  the 
order  promulgation  process  that  the 
prices  they  received  often  did  not  come 
close  to  covering  the  costs  of 
production.  They  also  testified  that 
production  costs  for  most  growers  range 


between  20  and  22  cents  per  pound, 
which  is  well  above  average  prices 
received  during  the  1993-1995  seasons. 

The  industry  demonstrated  a  need  for 
an  order  during  the  promulgation 
process  of  the  marketing  order  because 
large  variations  in  annual  tart  cherry 
supplies  tend  to  lead  to  fluctuations  in 
prices  and  disorderly  marketing.  As  a 
result  of  these  fluctuations  in  supply 
and  price,  growers  realize  less  income. 
The  industry  chose  a  volume  control 
marketing  order  to  even  out  these  wide 
variations  in  supply  and  improve 
returns  to  growers.  During  the 
promulgation  process,  proponents 
testified  that  small  growers  and 
processors  would  have  the  most  to  gain 
from  implementation  of  a  marketing 
order  because  many  such  growers  and 
handlers  had  been  going  out  of  business 
due  to  low  tart  cherry  prices.  They  also 
testified  that,  since  an  order  would  help 
increase  grower  retiuns,  this  should 
increase  the  buffer  between  business 
success  and  failure  because  small 
growers  and  handlers  tend  to  be  less 
capitalized  than  larger  growers  and 
handlers. 

Aggregate  demand  for  tart  cherries 
and  tart  cherry  products  tends  to  be 
relatively  stable  from  year-to-year. 
Similarly,  prices  at  the  retail  level  show 
minimal  variation.  Consumer  prices  in 
grocery  stores,  and  particularly  in  food 
service  markets,  largely  do  not  reflect 
fluctuations  in  cherry  supplies.  Retail 
demand  is  assumed  to  be  highly 
inelastic  which  indicates  that  price 
reductions  do  not  result  in  large 
increases  in  the  quantity  demanded. 
Most  tart  cherries  are  sold  to  food 
service  outlets  and  to  consumers  as  pie 
filling;  frozen  cherries  are  sold  as  an 
ingredient  to  manufactxners  of  pies  and 
cherry  desserts.  Juice  and  dried  cherries 
are  expanding  market  outlets  for  tart 
cherries. 

Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherry  products  at  retail.  In  general,  the 
farm-level  demand  for  a  commodity 
consists  of  the  demand  at  retail  or  food 
service  outlets  minus  per-imit 
processing  and  distribution  costs 
incurred  in  transforming  the  raw  farm 
commodity  into  a  product  available  to 
consumers.  These  costs  comprise  what 
is  known  as  the  "marketing  margin." 

The  supply  of  tart  cherries,  by 
contrast,  varies  greatly.  The  magnitude 
of  aimual  fluctuations  in  tart  cherry 
supplies  are  one  of  the  most 
pronounced  for  any  agricultiual 
commodity  in  the  United  States.  In 
addition,  since  tart  cherries  are 
processed  either  into  cans  or  fi^zen, 
they  can  be  stored  and  carried  over  frt>m 
year-to-year.  This  creates  substantial 
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coordination  and  marketing  problems. 
The  supply  and  demand  for  tart  cherries 
is  rarely  in  equilibrium.  As  a  result, 
grower  prices  fluctuate  widely, 
reflecting  the  large  swings  in  annual 
supplies. 

In  an  effort  to  stabilize  prices,  the  tart 
cherry  industry  uses  the  volume  control 
mechanisms  under  the  authority  of  the 
Federal  marketing  order.  This  authority 
allows  the  industry  to  set  free  and 
restricted  percentages.  These  restricted 
percentages  are  only  applied  to  states  or 
districts  with  a  3-year  average  of 
production  greater  than  15  million 
pounds.  Currently,  only  the  three 
districts  in  Michigan  and  Utah  are 
subject  to  restricted  percentages. 

The  primary  purpose  of  setting 
restricted  percentages  is  an  attempt  to 
bring  supply  and  demand  into  balance. 
If  the  primary  market  is  over-supplied 
with  cherries,  grower  prices  decline 
substantially. 

The  tart  cherry  sector  uses  an 
industry-wide  storage  program  as  a 
supplemental  coordinating  mechanism 
imder  the  Federal  marketing  order.  The 
primary  pmpose  of  the  storage  program 
is  to  warehouse  supplies  in  large  crop 
years  in  order  to  supplement  supplies  in 
short  crop  years.  The  storage  ^approach 
is  feasible  because  the  increase  in 
price — when  moving  from  a  large  crop 
to  a  short  crop  year — more  than  offsets 
the  cost  for  storage,  interest,  and 
handling  of  the  stored  cherries. 

The  price  that  growers'  receive  for 
their  crop  is  largely  determined  by  the 
total  production  volume  and  carrying 
inventories.  The  Federal  marketing 
order  permits  the  industry  to  exercise 
supply  control  provisions,  which  allow 
for  the  establishment  of  free  and 
restricted  percentages  for  the  primary 
market,  and  a  storage  program.  The 
establishment  of  restricted  percentages 
impacts  the  production  to  be  marketed 
in  the  primary  market,  while  the  storage 
program  has  an  impact  on  the  volume 
of  unsold  inventories. 

The  voluime  control  mechanism  used 
by  the  cherry  industry  would  result  in 
decreased  shipments  to  primary 
markets.  Without  volume  control  the 
primary  markets  (domestic)  would 
likely  be  over-supplied,  resulting  in  low 
grower  prices. 

To  assess  the  impact  that  volume 
control  has  on  the  prices  growers 
receive  for  their  product,  an 
econometric  model  has  been  estimated. 
The  estimated  model  provides  a  way  to 
see  what  impacts  volume  control  may 
have  on  grower  prices.  The  three 
districts  in  Michigan  and  Utah  are  the 
only  restricted  areas  for  this  crop  year 
and  their  combined  total  production  is 
232  million  pounds.  A  50  percent 


restriction  means  116  million  pounds  is 
available  to  be  shipped  to  primary 
markets  from  these  two  states. 
Production  levels  of  17  million  pounds 
for  New  York,  4  million  pounds  for 
Oregon,  5  million  poimds  for 
Pennsylvania,  17  million  pounds  for 
Washington,  and  10  million  pounds  for 
Wisconsin  results  in  an  additional  53 
inillion  poimds  available  for  primary 
market  shipments. 

In  addition,  USDA  requires  a  10% 
release  from  reserves  as  a  market  growth 
factor.  This  results  in  an  additional  28 
million  pounds  being  available  for  the 
primary  market.  The  116  million 
pounds  irom  Michigan  and  Utah,  the  53 
million  pounds  from  the  other 
producing  states,  and  the  28  million 
pound  release  gives  a  total  of  197 
million  pounds  being  available  for  the 
primary  markets.  This  results  in  88 
million  pounds  being  restricted  and  an 
effective  restricted  percent  of  30.8 
percent. 

The  econometric  model  is  used  to 
estimate  grower  prices  with  and  without 
regulation.  Without  the  volume 
controls,  the  estimated  grower  price 
would  be  approximately  $0.12  per 
pound.  With  volume  controls,  the 
estimated  grower  price  would  increase 
to  approximately  $0.20  per  pound. 

Tne  use  of  volume  controls  is 
estimated  to  have  a  positive  impact  on 
grower's  total  revenues.  Without 
regulation,  growers'  total  revenues  from 
processed  cherries  are  estimated  to  be 
$34.2  million  in  2000/01.  In  this 
scenario,  production  is  284  million 
pounds  and  price,  without  regulation,  is 
estimated  to  be  $0.12  per  pound.  With 
regulation,  growers'  revenues  from 
processed  cherries  are  estimated  to  be 
$43.8  million.  In  this  scenario,  197 
million  pounds  are  available  for  the 
primary  markets  with  an  estimated  price 
of  $0.20  per  pound.  Over  the  past 
several  seasons,  growers  received 
approximately  $0.05  cents  for  restricted 
(diverted)  cherries. 

The  results  of  econometric  analysis 
are  subject  to  some  level  of  uncertainty. 
As  long  as  grower  prices  are  $0.15  per 
pound  or  greater,  then  growers'  are 
better  off  with  the  regulation.  With  a 
price  of  $0.15  per  pound,  the  estimated 
revenues  under  no  regulation  would  be 
similar  to  the  revenues  with  a  50 
percent  regulation. 

It  is  concluded  that  the  50  percent 
volume  control  would  not  unduly 
burden  producers,  particularly  smaller 
growers.  The  50  percent  restriction  is 
only  applied  to  the  growers  in  Michigan 
and  Utah.  The  growers  in  the  other  5 
regulated  states  will  benefit  from  this 
restriction.  Michigan  and  Utah 
produced  over  80  percent  of  the  tart 


cherry  crop  during  the  2000/01  crop 
year. 

Recent  grower  prices  have  been  as 
high  as  $0.20  per  pound.  At  current 
production  levels,  the  cost  of 
production  is  reported  to  be  $0.20  to 
$0.22  per  pound.  Thus,  the  estimated 
$0.20  per  pound  received  by  growers  is 
close  to  the  cost  of  production.  The  use 
of  volume  controls  is  believed  to  have 
little  or  no  effect  on  consumer  prices 
and  will  not  result  in  fewer  retail  sales 
or  sales  to  food  service  outlets. 

Without  the  use  of  volume  controls, 
the  industry  could  be  expected  to 
continue  to  build  large  amounts  of 
unwanted  inventories.  These 
inventories  have  a  depressing  effect  on 
grower  prices.  The  econometric  model 
shows  for  every  1  million-pound 
increase  in  carryin  inventories,  a 
decrease  in  grower  prices  of  $0.0033  per 
pound  occurs.  The  use  of  volume 
controls  allows  the  industry  to  supply 
the  primary  markets  while  avoiding  die 
disastrous  results  of  over-supplying 
these  markets.  In  addition,  thix)ugh 
volume  control,  the  industry  has  an 
additional  supply  of  cherries  that  can  be 
used  to  develop  secondary  markets  such 
as  exports  and  the  development  of  new 
products. 

In  discussing  the  possibility  of 
marketing  percentages  for  the  2000- 
2001  crop  year,  the  Board  considered 
the  following  factors  contained  in  the 
marketing  policy:  (1)  The  estimated  total 
production  of  tart  cherries;  (2)  the 
estimated  size  of  the  crop  to  be  handled: 
(3)  the  expected  general  quality  of  such 
cherry  production;  (4)  the  expected 
•carryover  as  of  July  1  of  canned  and 
frozen  cherries  and  other  cherry 
products;  (5)  the  expected  demand 
conditions  for  cherries  in  different 
market  segments;  (6)  supplies  of 
competing  commodities;  (7)  an  analysis 
of  economic  factors  having  a  bearing  on 
the  marketing  of  cherries;  (8)  the 
estimated  toimage  held  by  handlers  in 
primary  or  secondary  inventory 
reserves;  and  (9)  any  estimated  release 
of  primary  or  secondary  inventory 
reserve  cherries  during  the  crop  year. 

The  Board's  review  of  the  factors 
resulted  in  the  computation  and 
aimouncement  in  September  2000  of  the 
restricted  percentages  proposed  in  this 
rule  (50  percent  fi'ee  and  50  percent 
restricted). 

A  positive  factor  for  the  cherry 
industry  this  year  is  the  unusually  large 
USDA  purchases  of  cherries  during  this 
crop  year.  These  USDA  sales  include  a 
significant  amount  of  fi^zen  cherries 
and  large  quantities  of  dried  cherries.  It 
also  appears  likely  that  the  USDA  will 
offer  to  buy  more  cherries  later  this  year 
using  Congressionally  appropriated 
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funds  designated  for  purchases  of 
specified  commodities,  including  tart 
cherries. 

A  number  of  industry  leaders  have 
suggested  that  the  Board  should 
consider  alternative  approaches  for 
dealing  with  this  challenging  situation 
which  has  developed  with  this  year's 
crop  because  of  (a)  the  considerably 
larger  actual  crop  size,  (b)  the  resulting 
high  regiilation  percentage,  and  the 
prospect  of  a  significant  secondary 
reserve,  (c)  the  unusually  large  USDA 
purchases  and  (d)  other  factors. 

The  Board  discussed  two  alternatives. 
The  first  alternative  was  an  economic 
adjustment  component  for  the  large 
USDA  purchases.  The  Board  added  a 
separate  component  for  the  economic 
adjustment  in  the  supply  regulation 
calculations  for  the  large  USDA 
purchases. 

The  average  of  USDA  purchases 
diuing  the  last  three  years  has  been  17 
million  pounds.  This  year  USDA  has 
purchased  10  million  pounds  of  fit}zen 
cherries  to  be  delivered  during  the  2000 
crop-marketing  year.  USDA  has  also 
currently  offered  to  buy  another 
approximately  20  million  pounds  as 
dried  cherries.  If  all  of  this  is 
successfully  awarded  after  the  bids,  this 
will  be  a  total  of  30  million  pounds  to 
be  delivered  this  year.  This  is  13  million 
pounds  more  than  USDA  tart  cherry 
purchases  in  recent  years.  Those  who 
support  this  type  of  economic 
adjustment  for  the  USDA  demand  agree 
that  the  additional  17  million  pounds 
over  the  average  could  be  used  as  a 
partial  balance  to  the  35  million  pounds 
of  the  economic  adjustment  for  the 
expected  export  diversion  credit 
volume. 

The  second  alternative  is  that  no 
change  be  made  in  the  economic 
adjustment  (with  a  reserve  release  if 
needed).  The  Board  might  decide  to 
make  no  changes  in  the  economic 
adjustment  with  the  expectation  that,  if 
cherries  are  needed  from  the  reserve  to 
meet  the  unusually  large  USDA 
purchases,  a  reserve  release  will  be 
made  by  the  Board  when  needed  during 
the  coming  marketing  year.  Some  in  the 
industry  stated  that  even  though  the 
crop  turned  out  to  be  considerably 
larger  than  expected  in  June,  and 
despite  the  large  USDA  purchases,  it  is 
best  to  keep  the  economic  adjustment 
factor  at  35  million  pounds.  With  the 
larger  crop  size,  this  would  result  in  a 
regulation  of  57  percent  in  the  regulated 
districts.  With  this  alternative,  if  more 
open  market  cherries  are  needed 
because  of  the  large  USDA  purchases  to 
date  (and/or  an  expected  additional 
purchase  later  this  year),  some  of  the 


reserve  can  be  used  to  replace  the  bee 
tonnage  tart  cherries. 

As  mentioned  earlier,  the 
Department's  "Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  The 
quantity  available  under  this  rule  is  110 
percent  of  the  quantity  shipped  in  the 
prior  three  years. 

The  free  and  restricted  percentages 
proposed  to  be  established  by  this  rule 
release  the  optimum  supply  and  apply 
uniformly  to  all  regulated  handlers  in 
the  industry,  regardless  of  size.  There 
are  no  known  additional  costs  incurred 
by  small  handlers  that  are  not  incurred 
by  large  handlers.  The  stabilizing  effects 
of  the  percentages  impact  all  handlers 
positively  by  helping  them  maintain 
and  expand  markets,  despite  seasonal 
supply  fluctuations.  Likewise,  price 
stability  positively  impacts  all 
producers  by  allowing  them  to  better 
anticipate  the  revenues  their  tart 
cherries  will  generate. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
regulation. 

While  the  benefits  resulting  from  this 
rulemaking  are  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  markets  even  though  tart 
cherry  supplies  fluctuate  widely  from 
season  to  season. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  the 
information  collection  and 
recordkeeping  requirements  have  been 
previously  approved  by  OMB  and 
assigned  OMB  Number  0581-0177. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  luider  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
purposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  bom  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other,  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  This  rule  does 
not  change  those  requirements. 


A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed.  Fifteen  days  is  deemed 
appropriate  because  this  rule  needs  to 
be  in  place  as  soon  as  possible  to 
achieve  its  intended  purpose  of  making 
the  optimum  supply  quantity  computed 
by  the  Board  available  to  handlers 
marketing  2000-2001  crop  year  cherries. 
All  written  comments  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  930.154  is  added  to  read  as 
follows: 

§930.154    Reserve  reteasa. 

If  USDA  initiates  an  invitation  to 
purchase  product,  the  Board  shall 
release  a  like  quantity  of  cherries  from 
the  reserve  pool  to  each  handler  who 
has  a  proportionate  share  in  the  reserve. 

3.  Section  930.252  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§930.252    Final  free  and  restricted 
percentages  for  ttie  2000-2001  crop  year. 

The  final  percentages  for  tart  cherries 
handled  by  handlers  during  the  crop 
year  beginning  on  July  1,  2000,  which 
shall  be  free  and  restricted,  respectively, 
are  designated  as  follows:  Free 
percentage,  50  percent  and  restricted 
percentage,  50  percent. 

Dated:  E>ecember  28,  2000. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(PR  Doc.  01-240  Filed  1-1-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FV01-95S-1  PR] 

Vktalla  Onions  Grown  in  Georgia; 
Increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Vidalia  Onion  Committee  (Committee) 
for  the  2001  and  subsequent  fiscal 
periods  from  $0.10  to  $0.12  per  50- 
pound  bag  of  Vidalia  onions  handled. 
The  Committee  locally  administers  the 
marketing  order,  which  regulates  the 
handling  of  Vidalia  onions  grown  in 
Georgia.  Authorization  to  assess  Vidalia 
onion  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  The  fiscal  period  begins  on 
January  1  and  ends  December  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
February  9,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Pimental,  Marketing  Specialist, 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  FL 
33883-2276;  telephone:  (863)  299-4770, 
Fax:  (863)  299-5169;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  955,  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conJFormance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Vidalia  onion  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
Vidalia  onions  beginning  on  January  1 , 
2001 ,  and  continue  imtil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2001  and  subsequent 
fiscal  periods  bom  $0.10  to  $0.12  per 
50-pound  bag  or  equivalent  of  Vidalia 
onions. 

The  Vidalia  onion  marketing  order 
provides  authority  for  the  Committee, 


with  the  approval  of  the  Department;  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  producer/handlers  of 
Vidalia  onions.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  bom  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  reconunendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  November  16, 
2000,  and  discussed  2001  expenditures 
of  $411,102  and  an  increased 
assessment  rate  of  $0.12  per  50-pound 
bag  or  equivalent  of  onions.  The 
Committee  held  a  telephone  meeting  on 
November  27,  2000,  and  recommended 
this  budget  and  assessment  rate  change 
in  a  vote  of  5  in  favor  and  3  opposed. 
The  three  members  opposed  objected  to 
increasing  the  assessment  rate  following 
a  season  with  reduced  returns. 

The  recommended  assessment  rate  of 
$0.12  is  $0.02  higher  than  the  rate 
currently  in  effect.  Last  year,  budgeted 
expenditures  were  $421 ,600  and  the 
assessment  rate  was  $0.10.  The 
Committee  projected  4.2  million 
assessable  50-pound  bags  of  Vidalia 
onions  for  the  2000  fiscal  period.  The 
actual  quantity  of  assessable  onions  was 
closer  to  3,908,000  50-pound  bags. 
Because  of  this  shortfall,  the  Committee 
had  to  use  its  authorized  reserve  funds 
to  cover  approved  expenses.  The 
Committee  believes  that  fewer  acres  of 
Vidalia  onions  will  be  planted  in  2001 
because  of  lower  grower  retiuns  and 
high  yield  losses  last  season.  The 
quantity  of  assessable  Vidalia  Onions 
for  the  2001  fiscal  period  is  projected  to 
be  less  than  in  previous  seasons. 
Therefore,  the  increase  in  the 
assessment  rate  is  needed  to  cover 
expenses  and  to  replenish  the  reserve 
fund. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001  fiscal  period  include  $135,227  for 
administrative  costs,  $37,850  for 
compliance  activities,  $188,025  for 
promotional  activities,  and  $50,000  for    . 


1916 


Federal  Register /Vol.  66,  No.  7 /Wednesday,  January  10,  2001  /  Proposed  Rules 


research  projects.  Budgeted  expenses  for 
these  items  in  1999-2000  were 
$135,127,  $31,800,  $175,000,  and 
$47,000  respectively. 

The  assessment  rate  reconunended  by 
the  (Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Vidalia 
onion  shipments  for  the  year  are 
estimated  at  3.6  million  50-poimd  bags 
and  should  provide  $432,000  in 
assessment  income  at  the  proposed  rate. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  &om  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses.  Income  in 
excess  of  expenses  would  be  added  to 
the  Committee's  reserve  fund.  Funds  in 
the  reserve  (currently  around  $77,000) 
would  be  kept  within  the  maximum 
permitted  by  the  order  (about  three 
fiscal  period's  expenses;  §  955.44). 

The  Committee  vote  was  5  votes  in 
support  of  the  increase  and  3  votes 
npposed.  Those  casting  negative  votes 
stated  they  were  opposed  because  of  the 
relatively  poor  grower  returns  received 
in  fiscal  year  2000  and  the  need  for 
fiscal  conservatism.  The  majority  of  the 
Committee  members  pointed  out  the 
need  for  funds  to  cover  the  estimated 
expenses  for  2001 ,  to  build  up  its 
pperating  reserve,  and  to  pay  any  loans 
that  might  be  needed  to  cover  expenses 
until  assessment  monies  are  received  in 
the  spring  of  2001 .  Also,  the  positive 
voters  pointed  out  that  without  the 
increase,  there  would  be  limited  funds 
for  promotion  and  research  which  was 
the  reason  for  instituting  the  marketing 
order  in  the  first  place.  Therefore,  the 
Committee  recommended  the  increase 
in  the  assessment  rate. 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  [>eriod,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  would 
evaluate  Committee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  woiUd  be  imdertaken  as 


necessary.  The  Committee's  2001  budget 
and  those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  ptupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiaUy 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  133 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  102 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  the  Georgia  Agricidtural 
Statistical  Service  and  Committee  data, 
the  average  annual  f  o.b.  price  for  fi«sh 
Vidalia  onions  diuing  the  2000  season 
was  $13.00  per  50-pound  bag  for  all 
shipments,  and  total  shipments  for  the 
2000  season  were  around  3.9  million 
bags  of  Vidalia  onions.  Many  Vidalia 
onion  handlers  ship  other  vegetable 
products  which  are  not  included  in  the 
Conunittee  data  but  would  contribute 
further  to  handler  receipts. 

Using  the  available  data,  about  97 
percent  of  Vidalia  onion  handlers  could 
be  considered  small  businesses  under 
the  SBA  definition.  The  majority  of 
Vidalia  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

tnis  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2001  and  subsequent  fiscal 
periods  from  $0.10  to  $0.12  per  50- 
pound  bag  of  Vidalia  onions.  The 
Committee  recommended  2001 
expenditures  of  $411,102  and  an 
assessment  rate  of  $0.12  per  50-pound 
bag  or  equivalent.  The  proposed 
assessment  rate  of  $0.12  is  $0.02  higher 
than  the  2000  rate.  The  quantity  of 
assessable  Vidalia  onions  for  the  2001 
fiscal  period  is  estimated  at  3.6  million 
50-pouitd  bags.  Thus,  the  $0.12  rate 
should  provide  $432,000  in  assessment 


income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
woiild  be  adequate  to  cover  budgeted 
expenses  and  any  excess  funds  woidd 
be  placed  in  the  reserve  fund. 

"The  major  expenditiires 
recommended  by  the  Committee  for 
2001  fiscal  period  include  $135,227  for 
administrative  costs,  $37,850  for 
compliance  activities,  $188,025  for 
promotional  activities,  and  $50,000  for 
research  projects.  Budgeted  expenses  for 
these  items  in  1999-2000  were 
$135,127.  $31,800,  $175,000,  and 
$47,000  respectively. 

The  Conunittee  projected  4.2  miliion" 
assessable  50-pound  bags  of  Vidalia 
onions  for  the  2000  fiscal  period.  The 
actual  quantity  of  assessable  Vidalia 
onions  was  closer  to  3.9  million  50- 
pound  bags.  Because  of  this  shortfall, 
the  Committee  had  to  use  about  $20,000 
fitsm  its  authorized  reserve  fund  to 
cover  approved  expenses.  The  quantity 
of  assessable  Vidalia  onions  for  the  2001 
fiscal  period  is  projected  to  be  3.6 
million  50-pound  bags,  which  is  less 
than  in  previous  seasons.  To  cover 
necessary  expenses  and  to  bring  the 
reserve  hmd  back  to  an  acceptable  level 
(about  $50,000),  the  Committee  voted  to 
recommend  an  increase  in  its 
assessment  rate. 

The  Conmiittee  reviewed  and 
recommended  2001  expenditiues  of 
$411,102,  which  included  increases  in 
expenditures  for  compliance, 
promotion,  and  research.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  such  as  the  Budget 
Subcommittee,  the  Research 
Subcommittee,  and  the  Advertising  and 
Promotion  Subcommittee.  Alternative 
expenditiue  levels  and  assessment  rates 
were  discussed  by  these  groups  and  the 
full  Committee,  based  upon  the  relative 
value  of  various  promotion  and  research 
projects  to  the  Vidalia  onion  industry. 
With  assessable  onions  in  2001 
estimated  to  total  3.6  million  50-pound 
bags,  the  present  assessment  rate  of 
$0.10  was  too  low  to  cover  estimated 
expenses  and  would  leave  no  funds  to 
replenish  the  reserve  fund.  The 
Committee  then  considered  a  $0.15  cent 
assessment  rate,  but  it  was  not 
supported.  While  the  majority  of  the 
Committee  believed  that  many  growers 
would  support  a  $0.02  increase  in 
assessments,  they  did  not,  however, 
believe  a  $0.05  increase  in  assessments 
woxild  be  supported  by  a  majority  of  the 
industry  at  this  time.  'Therefore,  this 
alternative  was  rejected. 

The  assessment  rate  of  $0.12  per  50- 
poimd  bag  of  assessable  Vidalia  onions 
was  then  determined  by  dividing  the 
total  recommended  budget  by  the 
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quantity  of  assessable  Vidalia  onions, 
estimated  at  3.6  million  50-pound  bags 
for  the  2001  fiscal  period.  This  would 
generate  approximately  $22,500  above 
the  anticipated  expenses,  which  the 
Committee  determined  to  be  acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2001  fiscal 
period  could  range  between  $10.00  and 
$15.00  per  50-pound  bag  of  Vidalia 
onions.  Therefore,  the  estimated 
assessment  revenue  for  the  2001  fiscal 
period  as  a  percentage  of  total  grower 
revenue  could  range  between  .08  and 
1.2  percent. 

Tnis  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Vidalia  onion 
production  area  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Conunittee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  16, 

2000,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Vidalia  onion  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2001  fiscal  period  begins  on  January  1, 

2001 ,  and  the  marketing  order  requires 


that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
Vidalia  onions  handled  during  such 
fiscal  period;  (2)  the  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  proposed  to 
be  amended  as  follows: 

PART  955— VIDAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
parts  955  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  955.209  is  revised  to  read 
as  follows: 

§955.209    Assessment  rate. 

On  and  after  January  1,  2001,  an 
assessment  rate  of  $0.12  per  50-poimd 
bag  or  equivalent  is  established  for 
Vidalia  onions. 

Dated:  January  4,  2001. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  01-717  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-297-AD] 

RIN  2120-AA64 

Airworttilness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes;  and 
Model  A300  B4-501.  84-603,  84-620, 
84-605R,  84-622R,  and  F4-605R 
(A300-600)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A300  series  airplanes; 
and  all  Model  A300-600  series 
airplanes;  that  currently  requires  a  one- 
time inspection  for  cracking  of  the 


gantry  lower  flanges  in  the  main  landing 
gear  (MLG)  bay  area;  and  repair,  if 
necessary.  That  AD  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  that  AD  are 
intended  to  detect  and  correct  cracking 
of  the  gantry  lower  flanges  in  the  MLG 
bay  area,  which  could  result  in 
decompression  of  the  airplane.  This 
action  would  remove  airplanes  trom  the 
applicability  of  the  existing  AD. 

DATES:  Conunents  must  be  received  by 
February  9,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
297-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  200{>-NM-297-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  irom 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANfM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATK>N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statraaent  is  made:  "Comments  to 
Docket  Nvunber  2000-NM-297-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvulabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-297-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discuasion 

On  June  17, 1998,  the  FAA  issued  AD 
98-13-37,  amendment  39-10628  (63  FR 
34589,  June  25,  1998),  applicable  to 
certain  Airbus  Model  A300  series 
airplanes,  and  all  Model  A300-600 
series  airplanes.  That  AD  requires  a  one- 
time inspection  for  cracking  of  the 
gantry  lower  flanges  in  the  main  landing 
gear  (MLG)  bay  area;  and  repair,  if 
necessary.  That  action  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  aviation  authority.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  cracking  of  the  gantry 
lower  flanges  in  the  MLG  bay  area, 
which  could  result  in  decompression  of 
the  airplane. 

Actions  Since  bsuanoe  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  issued  French 


airworthiness  directive  1997-372- 
236(B)  Rl,  dated  July  12,  2000.  The 
revised  French  airworthiness  directive 
removes  Model  A300  F4-622R  from  the 
applicability  of  the  original  French 
airworthiness  directive  since  that 
airplane  model  is  not  subject  to  the 
same  unsafe  condition  specified 
previously  for  other  Model  A300  and 
A300-600  series  airplanes. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  revise 
AD  98-13-37  to  continue  to  require  the 
actions  specified  in  that  AD.  This 
proposed  AD  would  remove  Model 
A300  F4-622R  airplanes  from  the 
applicability  of  the  existing  AD. 

Explanation  of  Airplane  Model 
Designation 

The  applicability  of  AD  98-13-37 
includes  the  following  airplane  models: 
A300  B4-601,  B4-603.  34-620.  34- 
605R.  B4-622R,  F4-605R,  and  F4-622R. 
However,  since  these  airplanes  are 
commonly  refored  to  as  "Model  A300- 
600  series  airplanes,"  that  model 
designation  was  specified  in  the 
applicability  of  that  AD.  Since  the 
issuance  of  that  AD,  the  FAA  has 
determined  that  these  airplanes  should 
be  designated  exactly  as  they  appear  on 
the  type  certificate  data  sheet. 
There^re,  the  applicability  of  this 
proposed  \D  designates  each  specific 
model  (excluding  Model  F4-622R 
airplanes,  which  are  piuposely 
removed)  without  referring  to  the 
conunon  name  of  the  airplane. 

Cost  Impact 

Since  this  proposed  AD  woidd  merely 
delete  airplanes  from  the  applicability 
of  the  rule,  it  would  add  no  additional 
costs,  and  wotdd  require  no  additional 


work  to  be  performed  by  affected 
operators.  The  current  costs  associated 
with  this  proposed  AD  are  reiterated  in 
their  entirety  (as  follows)  for  the 
convenience  of  afiected  operators: 

The  FAA  estimates  that  67  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiir.  3ased  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $16,080,  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
woiild  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reacras  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10628  (63  FR 
34589,  June  25,  1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:    Docket  2000-NM-297- 
AD.  Revises  AD  98-13-37,  Amendment 
39-10628. 
Applicability:  Model  A300  B2  and  B4 
series  airplanes  on  which  Airbus 
Modification  3474  has  been  accomplished; 
and  all  Model  A300  B4-601.  84-603,  84- 
620,  B4-605R,  B4-622R,  and  F4-605R 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  shouldlnclude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  gantry 
lower  flanges  in  the  main  landing  gear  (MLG) 
bay  area,  which  could  result  in 
decompression  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Actions  Required  by  AD  98- 
13-37 

(a)  Prior  to  the  accumulation  of  16,300  total 
flight  cycles,  or  within  500  flight  cycles  after 
July  30,  1998  {the  efTective  date  of  AD  98- 
13-37,  amendment  39-10628),  whichever 
occurs  later,  perform  a  one-time  ultrasonic 
inspection  for  cracking  of  the  gantry  lower 
flanges  in  the  MLG  bay  area,  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  53- 
11,  dated  October  13,  1997. 

(1)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
AOT. 

(2)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  AD. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International 
Branch.  ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1997-372- 
236(B)  Rl,  dated  July  12,  2000. 

Issued  in  Renton,  Washington,  on  January 
4,  2001. 
Dorenda  D.  Baker. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-660  Filed  1-9-01;  8:45  amj 
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14  CFR  Part  39 
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Airworthiness  Directives;  AirtHJS  Model 
A300  B4-601,  B4-603,  B4-620,  B4- 
605R,  B4-622R.  and  F4-605R  (A300- 
600)  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Model  A300-600  series  airplanes,  that 
currently  requires  repetitive  ultrasonic 
inspections  to  detect  cracks  on  the 
forward  fittings  in  the  radius  of  frame  40 
adjacent  to  the  tension  bolts  in  the 
center  section  of  the  wings,  and  various 
follow-on  actions.  That  AD  was 
prompted  by  reports  of  cracking  due  to 
fatigue-related  stress  in  the  radius  of 
frame  40  adjacent  to  the  tension  bolts  at 
the  center/outer  wing  jimction.  The 
actions  specified  by  that  AD  are 


intended  to  detect  and  correct  fatigue 
cracking  on  the  forward  fittings  in  the 
radius  of  frame  40  adjacent  to  the 
tension  bolts  in  the  center  section  of  the 
wings,  which  could  result  in  reduced 
structiual  integrity  of  the  wings.  This 
action  would  remove  airplanes  &t)m  the 
applicability  of  the  existing  AD. 
DATES:  Comments  must  be  received  by 
February  9.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
306-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  200O-NM-306-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
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change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-306-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-306-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  February  11,  2000,  the  FAA  issued 
AD  2000-03-20,  amendment  39-11580 
(65  FR  8642,  February  22.  2000), 
appUcable  to  all  Airbus  Model  A300- 
600  series  airplanes,  to  require 
repetitive  ultrasonic  inspections  to 
detect  cracks  on  the  forward  fittings  in 
the  radius  of  fiame  40  adjacent  to  the 
tension  bolts  in  the  center  section  of  the 
wings,  and  various  follow-on  actions. 
That  action  was  prompted  by  reports  of 
cracking  due  to  ^tigue-related  stress  in 
the  radius  of  frame  40  adjacent  to  the 
tension  bolts  at  the  center/outer  wing 
jimction.  The  requirements  of  that  AD 
are  intended  to  detect  and  correct 
fatigue  cracking  on  the  forward  fittings 
in  the  radius  of  frame  40  adjacent  to  the 
tension  bolts  in  the  center  section  of  the 
wings,  which  could  result  in  reduced 
structiiral  integrity  of  the  wings. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  issued  French 
airworthiness  directive  1995-063- 
177(B)  R4.  dated  July  12,  2000.  The 
revised  French  airworthiness  directive 


removes  Model  A300  F4-622R  frttm  the 
applicability  of  the  original  French 
airworthiness  directive  since  that 
airplane  model  is  not  subject  to  the 
unsafe  condition  specified  previously 
for  other  Model  A300-600  series 
airplanes. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regidations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  woidd  revise 
AD  2000-03-20  to  continue  to  require 
the  actions  specified  in  that  AD.  This 
proposed  AD  would  remove  Model 
A300  F4-622R  airplanes  from  the 
applicability  of  the  existing  AD. 

Explanation  of  Airplane  Model 
Designation 

The  appUcability  of  AD  2000-03-20 
includes  the  following  airplane  models: 

A300  B4-601,  34-603,  B4-620,  B4- 
605R,  B4-622R.  F4-605R,  and  F4-622R. 
However,  since  these  airplanes  are 
commonly  referred  to  as  "Model  A300- 
600  series  airplanes,"  that  model 
designation  was  specified  in  the 
applicability  of  that  AD.  Since  the 
issuance  of  that  AD,  the  FAA  has 
determined  that  these  airplanes  shoidd 
be  designated  exactiy  as  they  appear  on 
the  type  certificate  data  sheet. 
Therefore,  the  applicability  of  this 
proposed  AD  designates  each  specific 
model  (excluding  Model  F4-622R 
airplanes,  which  are  purposely 
removed)  without  referring  to  the 
common  name  of  the  airplane. 

Cost  Impact 

Since  this  proposed  AD  would  merely 
delete  airplanes  from  the  applicability 
of  the  rule,  it  woidd  add  no  additional 
costs,  and  would  require  no  additional 
work  to  be  performed  by  affected 
operators.  The  current  costs  associated 
with  this  proposed  AD  are  reiterated  in 


their  entirety  (as  follows)  for  the 
convenience  of  affected  operators: 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  (1  work  hour  per  side)  to 
accomplish  the  proposed  ultrasonic 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiir.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $4,200.or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  aiscussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
woidd  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Federal  Register /Vol.  66,  No.  7 /Wednesday,  January  10,  2001  /  Proposed  Rules 


1921 


II 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS*^ 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11580  (65  FR 
8642.  February  22,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  2000-NM-306-AD. 

Revises  AD  2000-03-20,  Amendment 

39-11580. 
Applicability:  All  Model  A300  B4-601, 
B4-603,  B4-620,  B4-605R,  B4-622R,  and 
F4-605R  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  on 
the  forward  fittings  in  the  radius  of  frame  40 
adjacent  to  the  tension  bolts  in  the  center 
section  of  the  wings,  which  could  result  in 
reduced  structural  integrity  of  the  wings, 
accomplish  the  following: 

Inspections  and  Corrective  Actions 

(a)  Perform  an  ultrasonic  inspection  to 
detect  cracking  on  the  forwswd  fittings  in  the 
radius  of  frame  40  adjacent  to  the  tension 
bolts  in  the  center  section  of  the  wings,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6062,  Revision  02,  dated  January 
29, 1997,  at  the  applicable  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  9,100  total  landings  or  22,300 
total  flight  hours  as  of  March  28,  2000  (the 
effective  date  of  AD  2000-03-20,  amendment 
39-11580):  Inspect  at  the  later  of  the  times 
specified  in  either  paragraph  (a)(l)(i)  or 
(a)(l)(ii)ofthisAD. 

(i)  Prior  to  the  accumulation  of  7,250  total 
landings  or  17,700  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  1,500  landings  after  March  28, 
2000. 

(2)  For  airplanes  that  have  accumulated 
9,100  total  landings  or  more  and  22,300  total 
flight  hours  or  more  as  of  March  28,  2000: 


Inspect  within  750  landings  after  March  28, 
2000. 

Note  2:  Inspections  that  were 
accomplished  prior  to  March  28,  2000,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6062,  Revision  1,  dated  July  23, 
1995,  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

(h)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  ultrasonic  inspection  required 
by  that  paragraph  thereafter  at  intervals  not 
to  exceed  6,500  landings  or  16,000  flight 
hours,  whichever  occurs  first;  in  accordance 
with  Airbus  Service  Bulletin  A300-57-6062, 
Revision  02,  dated  January  29, 1997. 

(c)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD.  prior  to  further  flight,  install  an 
access  door,  and  perform  an  eddy  current 
inspection  to  confirm  the  presence  of  a  crack; 
in  accordance  with  Airbus  Service  Bulletin 
A300-57-6062,  Revision  02,  dated  January 
29, 1997.  Accomplishment  of  this  eddy 
current  inspection  terminates  the  repetitive 
inspection  requirement  of  paragraph  (b)  of 
this  AD. 

(1)  If  no  crack  is  detected  during  the  eddy 
current  inspection,  repeat  the  eddy  ciurent 
inspection,  in  accordance  with  the  service 
bulletin,  thereafter  at  intervals  not  to  exceed 
6,500  landings  or  16,000  flight  hours, 
whichever  occurs  first. 

(2)  If  any  crack  is  detected  during  any  eddy 
current  inspection  performed  in  accordance 
with  paragraph  (c)  or  (c)(1)  of  this  AD,  prior 
to  further  flight,  blend  out  the  crack  and 
repeat  the  eddy  current  inspection  in 
accordance  with  the  service  bulletin. 

(i)  If  the  eddy  current  inspection  performed 
after  the  blend-out  shows  that  the  crack  has 
been  removed,  and  if  the  blend-out  is  equal 
to  or  less  than  50  millimeters  (mm)  long  and 
equal  to  or  less  than  2  mm  deep,  thereafter 
repeat  the  eddy  current  inspection  at 
intervals  not  to  exceed  2,800  landings  or 
7,000  flight  hours,  whichever  occurs  first. 

(ii)  If  the  eddy  current  inspection 
performed  after  the  blend-out  shows  that  the 
crack  has  not  been  removed,  or  if  the  blend- 
out  is  more  than  50  mm  long  or  more  than 
2  mm  deep,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  I'Aviation  Civile  (or  its 
delegated  agent). 

Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(2)  Operators  may  request  an  extension  to 
the  compliance  times  of  this  AD  in 
accordance  with  the  "adjustment-for-range" 
formula  found  in  Paragraph  l.B.(5)  of  Airt)us 
Service  Bulletin  A30O-57-6062,  Revision  02, 
dated  January  29, 1997;  and  provided  in 
A300-600  Maintenance  Review  Board, 


Section  5,  Paragraph  5.4.  The  average  flight 
time  per  flight  cycle  (landing)  in  hours  used 
in  this  formula  should  be  for  an  individual 
airplane.  Average  flight  time  for  a  group  of 
airplanes  may  be  used  if  all  airplanes  of  the 
group  have  flight  times  differing  by  no  more 
than  10  percent.  If  compliance  times  are 
based  on  the  average  flight  time  for  a  group 
of  airplanes,  the  flight  times  for  individual 
airplanes  of  the  group  must  be  included  for 
FAA  review. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  &x)m  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1995-063- 
177(B)  R4,  dated  July  12,  2000. 

Issued  in  Renton,  Washington,  on  January 
4,2001. 

Dorenda  D.  Baker. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-662  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AAL-19] 

Proposed  Revision  of  Class  E 
Airspace;  Ketchil(an,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMMARY:  This  action  revises  Class  E 
airspace  at  Ketchikan,  AK.  The  need  to 
redefine  the  Ward  Cove  surface  area 
exclusion  in  the  Class  E  (surface  area) 
airspace  at  Ketchikan.  AK.  has  made 
this  action  necessary.  Adoption  of  this 
proposal  would  result  in  the  provision 
of  an  accurate  Ward  Cove  exclusion  in 
the  surface  area  at  Ketchikan,  AK. 
DATES:  Conunents  must  be  received  on 
or  before  February  26,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  OO-AAL-19,  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
Federal  Aviation  Administration,  222 
West  7th  Avenue,  Box  14,  Anchorage, 
AK  99513-7587;  telephone  number 
(907)  271-5863:  fax:  (907)  271-2850; 
email:  Robert.ctr.van-Haastert@faa.gov. 
Internet  address:  http:// 
www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conmients  to  Airspace  Docket  No.  00- 
AAL-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaJung  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  sxiitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 


the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
wvvrw.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587  or  view  the  NPRM  at  the  Alaskan 
Region's  Air  Traffic  website  at  http:// 
www.alaska.faa.gov/at. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact 
the  individual(s)  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Ketchikan,  AK,  due  to  the  revision  of 
the  Ward  Cove  exclusion  area  in  the 
siuface  area  at  Ketchikan,  AK.  The  Ward 
Cove  exclusion  area  was  established  for 
seaplane  holding  on  Jvdy  2,  1996  [61  FR 
34391].  During  a  recent  review  of  the 
Revilla  Corridor  Operation,  the 
exclusion  area  was  found  to  be 
incorrectly  described  in  statute  miles 
and  magnetic  degrees.  Descriptions  are 
mandated  to  be  in  nautical  miles  and 
true  degrees.  The  intended  efiiect  of  this 
proposal  is  to  provide  an  accmate  Ward 
Cove  exclusion  in  the  surface  area  at 
Ketchikan,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  in  FAA  Order  7400.9H,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1 ,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regidatory  evaluation  as 


the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  RegiUatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

}71.1    [Amwided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1 ,  2000,  and 
effective  September  16,  2000,  is  to  be 
amended  as  follows: 


Pamgraph  6002    Class  E  airspace  designated 
as  surface  areas. 


AAL  AK  E2    Ketchikan,  AK  (Revised] 

Ketchikan  International  Airport,  AK 
(Lat.  55°  21'  20"  N.,  long.  131°  42'  49*  W.) 
Ketchikan  Localizer 

(Lat.  55°  20'  Sl'N..  long.  131°  42'  OC  W.) 
Danger  Island 

(Lat.  55°  24'  08'  N..  long.  131°  48'  47"  W.) 
East  Island 

(Lat.  55°  23'  46'  N.,  long.  131°  44'  46'  W.) 
Wrong  Benchmark 

(Lat.  55°  23'  35'  N.,  long.  131°  44'  IC  W.) 
Decoy  Benchmark 

(Lat.  55°  23'  55'  N..  long.  131°  44'  33'  W.) 

Within  a  3-^nile  radius  of  the  Ketchikan 
International  Airport  and  within  1  mile  each 
side  of  the  Ketchikan  localizer  northwest/ 
southeast  courses  extending  from  the  3-mile 
radius  to  4.6  miles  northwest  and  4.1  miles 
southeast  of  the  airport  excluding  that 
airspace  from  Danger  Island  to  East  Island  to 
the  Wrong  Benchmark  thence  along  the  Ward 
Cove  shore  line  to  the  Decoy  Benchmark 
thence  north  along  the  Refuge  Cove  shore 
line  to  a  point  abeam  Refuge  Cove  State 
Recreation  Site  picnic  area  (Lat.  55°  24'  31' 


Federal  Register / Vol.  66,  No.  7 /Wednesday,  January  10,  2001  / Proposed  Rules 


1923 


N.,  131°  45'  36'  W.)  thence  to  the  point  of 
beginning. 


***** 


Issued  in  Anchorage,  AK,  on  December  18, 
2000. 

Trent  S.  Cummings, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  01-700  Filed  1-9-01;  8:45  am) 

BHJJNG  COOe  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 

[REG-209461-79] 
RIN  1545-AY67 

Tax  Treatment  of  Cafeteria  Plane 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Partial  withdrawal  of  notice  of 

proposed  rulemaking  and  amendments 

to  notice  of  proposed  rulemaking. 

SUMMARY:  This  document  withdraws 
§  1.125-2  Q&A-6(b).(c),  and  (d),  and 
amends  §  1.125-2  Q&A-6(a)  in  the 
notice  of  proposed  rulemaking  relating 
to  cafeteria  plans  that  was  published  in 
the  Federal  Register  on  March  7, 1989. 
Further,  this  document  amends  §  1.125- 
1  Q&A-8  in  the  notice  of  proposed 
rulemaking  relating  to  cafeteria  plans 
that  was  published  in  the  Federal 
Register  on  May  7, 1984,  and  amended 
on  November  7, 1997  and  March  23, 
2000.  This  withdrawal  and  amendment 
are  made  because  of  changes  made  to 
these  rules  in  the  §  1.125—4  final 
regulations  relating  to  cafeteria  plans 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 
DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
April  10,  2(001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-209461-79),  room 
5226,  Litemal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:M&SP:RU  (REG-209461-79), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 


site  at  http://www.irs.gov/tax_regs/ 
regslist.html. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Christine  Keller  or  Janet  Laufer  at 
(202)622-6080  (not  a  toll-free  nmnber). 
SUPPLEMENTARY  INFORMATKM: 

Background 

On  March  7, 1989,  the  IRS  issued 
proposed  regulations  §  1.125-2  Q&A-6 
relating  to  the  circiimstances  under 
which  participants  may  revoke  existing 
elections  and  make  new  elections  under 
a  cafeteria  plan.  Elsewhere  in  this  issue 
of  the  Federal  Register  the  IRS  is 
publishing  final  regulations  under 
§  1.125—4  that  address  certain  parts  of 
this  rule.  Accordingly,  §  1.125-2  Q&A- 
6(b),  (c),  smd  (d)  are  withdrawn  and 
§  1.125-2  Q&A-6(a)  of  this  rule  is 
amended. 

Further,  on  May  7, 1984,  the  IRS 
issued  proposed  regulations  §  1.125-rl 
Q&A-8  relating  to  the  requirements  that 
apply  to  participants'  elections  imder  a 
cafeteria  plan.  Q&A-8  of  these 
regulations  was  amended  on  November 
7, 1997  and  March  23,  2000  to  conform 
with  the  §  1.125-4T  and  §  1.125-4 
regulations  published  on  these  dates, 
and  is  further  amended  to  conform  with 
the  final  §  1.125-4  regidations 
published  on  January  10,  2001. 

Partial  Withdrawal  of  Notice  of 
Proposed  Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  §  1.125-2  Q&A-6(b),  (c) 
and  (d)  in  the  notice  of  proposed 
rulemaking  that  was  published  on 
March  7, 1989  (54  FR  9460)  is 
withdrawn. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  Previously  Proposed 
Rules 

Accordingly,  the  proposed  rules 
published  on  May  7,  1984  (49  FR  19321) 
and  amended  on  November  7,  1997  (62 
FR  60196),  and  March  23,  2000  (65  FR 
15587)  and  the  rules  published  on 
March  7, 1989  (54  FR  9460)  are 
amended  as  follows: 

PART  1—  INCOME  TAXES 

9 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  In  §  1.125-1,  as  proposed  May 
7, 1984  (49  FR  19321)  and  as  amended' 
March  23,  2000  (65  FR  15587),  Q&A-8 
is  amended  by  removing  the  last  four 
sentences  of  A-8  and  adding  a  sentence 
in  their  place  to  read  as  follows: 


§  1.12&-1    Questions  and  answers  relating 
to  cafeteria  plan. 

***** 

Q-8:  What  requirements  apply  to 
participants'  elections  imder  a  cafeteria 
plan? 

A-8:  *   *   *  However,  a  cafeteria  plan 
may  permit  a  participant  to  revoke  a 
benefit  election  after  the  period  of 
coverage  has  commenced  and  make  a 
new  election  with  respect  to  the 
remainder  of  the  period  of  coverage  if 
both  the  revocation  and  the  new 
election  are  permitted  under  §  1.125-4. 
***** 

Par.  3.  In  §  1.125-2,  as  proposed 
March  7, 1989  (54  FR  9460)  and  as 
amended  March  23,  2000  (65  FR  15587), 
A-6  is  amended  by  removing  A-6(b), 
A-6(c),  and  A-6(d),  redesignating  A- 
6(e)  as  paragraph  A-6(b),  removing  the 
last  5  sentences  of  A-6(a)  and  adding  a 
sentence  in  their  place  to  read  as 
follows: 

Q-6:  In  what  circumstance  may 
participants  revoke  existing  elections 
and  make  new  elections  under  a 
cafeteria  plan? 

A-6:*   *  * 

(a)  *  *  *  However,  to  the  extent 
permitted  under  §  1.125-4,  the  terms  of 
a  cafeteria  plan  may  permit  a  participant 
to  revoke  an  existing  election  and  to 
make  a  new  election  with  respect  to  the 
remaining  portion  of  the  period  of 
coverage. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-259  Filed  1-9-01;  8:45  am] 
BILUNO  CODE  4830-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-00-128] 

RIN2115-AE47 

Drawt>ridge  Operation  Regulations: 
Miami  River,  Miami,  Dade  County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
permanently  change  the  operating 
regulations  of  all  the  draws  on  the 
Miami  River,  from  the  mouth  to  and 
including  the  N.W.  27th  Avenue  bridge, 
mile  3.7,  Miami,  FL.  This  proposed  rule 
would  expand  the  operating  schedule  to 
include  all  Federal  holidays  in  addition 
to  the  six  Federal  holidays  which  are 
currently  named  in  the  regulations. 
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dates:  Conunents  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  9,  2001. 

ADDRESSES:  You  may  mail  comiments 
and  related  material  to  Commander 
(obr),  Seventh  Coast  Guard  District,  909 
S.E.  1st  Avenue,  Miami,  FL  33131. 
Commander  (obr)  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  weH  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District.  Bridge  Branch,  at 
(305) 415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  ComiiientB 

We  encourage  you  to  participate  in 

this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-00-128), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  SMi  by  11  inches, 
suitable  for  copying.  If  you  wo\dd  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Publk  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Conunander 
(obr)  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  ciirrent  rule  governing  the  Miami 
River  Drawbridges,  from  the  mouth  to 
and  including  the  N.W.  27th  Avenue 
bridge,  mile  3.7,  is  inconsistent  with 
ciurent  practices  regarding  Federal 
holidays.  The  current  regulation  was 
written  when  there  were  only  six 
Federal  holidays.  Changing  the 
regulation  to  include  all  Federal 
holidays  will  update  this  regidation  and 
reduce  confusion  of  which  Federal 
holidays  apply. 


Discussion  of  Proposed  Rule 

The  current  regulations  were  written 
prior  to  the  establishment  of  several 
newer  Federal  holidays.  Changing  the 
regulation  to  include  all  Federal 
holidays  will  reduce  confusion  and 
provide  regulatory  consistency. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)(44  FR  11040, 
February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT  is  imnecessary. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
sul^tantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rxile 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jiuisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  woxdd  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Mr.  Barry 
Dragon  at  (305)  415-6743. 


Collection  oflnformation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  and  Enhancing  the 
Intergovernmental  Partnership 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regidation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  wouid  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  diisproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.305  is  revised  to  read 
as  follows: 

f  117.305    Miami  River. 

The  draw  of  each  bridge  from  the 
mouth  to  and  including  N.W.  27th 
Avenue  bridge,  mile  3.7  at  Miami,  shall 
open  on  signal;  except  that,  from  7:30 
a.m.  to  9  a.m.  and  4:30  p.m.  to  6  p.m. 
Monday  through  Friday  except  Federal 
holidays,  the  draws  need  not  be  opened 
for  the  passage  of  vessels.  During  the 
period  of  a  hurricane  alert  issued  by  the 
National  Weather  Bureau,  all  bridges 
shall  open  on  signal.  Public  vessels  of 
the  United  States  and  vessels  in  an 
emergency  involving  danger  to  life  or 
property  shall  be  passed  at  any  time. 

Dated:  December  21,  2000. 
T.W.  Allen, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  01-762  Filed  1-9-01;  8:45  amj 

BIUJNQ  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY.. 

40  CFR  Part  52 

[PA1 11-41 11 ;  FRL-6932-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  Determination  of 
Attainment  of  Ozone  Standard  in  the 
Pittsburgh  and  Lancaster  Areas  and 
Determination  of  Applicability  of 
Certain  Requirements  for  the 
Pittsburgh  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  determine 
that  the  Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (the  Pittsburgh 
Area)  and  the  Lancaster  Ozone 
Nonattainment  Area  (the  Lancaster 
Area)  have  attained  the  1-hour  ozone 
National  Ambient  Air  Quedity  Standard 
(NAAQS).  The  Pittsbui^h  Area, 


classified  as  moderate,  is  comprised  of 
Allegheny,  Armstrong,  Beaver,  Butler, 
Fayette,  Washington,  and  Westmoreland 
Counties.  The  Lancaster  Area,  classified 
as  marginal,  consists  of  Lancaster 
County.  These  determinations  are  based 
upon  three  years  of  complete,  quality- 
assured,  ambient  air  monitoring  data  for 
the  years  1998-2000  which  indicate  that 
these  two  have  attained  the  1-hour 
ozone  NAAQS.  On  the  basis  of  this 
determination,  EPA  is  also  proposing  to 
determine  that  certain  requirements  of 
the  Clean  Air  Act  (the  Act)  do  not  apply 
to  the  Pittsburgh  Area  so  long  as  it 
continues  to  attain  the  1-hour  NAAQS 
for  ozone. 

DATES:  Written  comments  must  be 
received  on  or  before  February  9,  2001. 
ADDRESSES:  Written  conunents  should 
be  mailed  to  David  L.  Arnold,  Chief, 
Ozone  &  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Webster,  (215)  814-2033,  or  by  e-mail  at 
Webster.Jill@epamail.epa.gov. 
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A.  What  Action  Is  EPA  Proposing  To 
Take? 

The  EPA  is  proposing  to  determine 
that  the  Pittsburgh  and  Lancaster  Areas 
have  attained  the  1-hour  NAAQS  for 
ozone.  The  Lancaster  Area,  which  is 
classified  as  marginal,  consists  of 
Lancaster  County.  The  Pittsburgh  Area, 
which  is  classified  as  moderate,  is 
comprised  of  Allegheny,  Armstrong, 
Beaver,  BuUer,  Fayette,  Washington, 
and  Westmoreland  Counties.  On  the 
basis  of  this  determination,  EPA  is  also 
proposing  to  determine  that  certain 
attainment  demonstration  requirements 
(section  182(b)(1)),  along  with  certain 
other  related  requirements,  of  Part  D  of 
Title  I  of  the  Act,  specifically  the  section 
172(c)(1)  requirements  and  the  section 
172(c)(9)  contingency  measure 
requirements,  are  not  applicable  to  the 
Pittsburgh  Area  as  long  as  it  continues 


to  attain  the  ozone  NAAQS.  These 
requirements  have  never  been 
applicable  to  areas  classified  as 
marginal,  such  as  the  Lancaster  Area. 

Although  EPA  is  proposing  to 
determine  that  the  air  quality  in  the' 
Pittsburgh  and  Lancaster  Areas  meets 
the  1-hour  ozone  NAAQS,  we  are  not 
proposing  to  redesignate  either  of  these 
areas  to  attainment  at  this  time.  Under 
section  107(d)(3)(E)  of  the  Act.  there  are 
five  criteria  that  must  be  met  in  order 
for  EPA  to  approve  a  states's  request  to 
redesignate  an  area  from  nonattainment 
to  attainment.  The  determination  that  an 
area  has  attained  the  NAAQS  is  the  first 
of  those  five  criteria.  There  are  no 
redesignation  requests  currenUy 
pending  before  EPA  for  either  of  these 
areas.  The  Commonwealth  of 
Pennsylvania  is,  however,  currently 
preparing  its  formal  redesignation 
requests  and  the  associated  maintenance 
plans  for  these  areas  for  submittal  to 
EPA  in  the  near  futiue.  Those  requests 
will  be  the  subject  of  futiure 
rulemakings. 

B.  Why  Is  EPA  Taking  This  Action? 

The  EPA  proposes  to  determine  that 
these  two  areas  have  attained  the  ozone 
NAAQS,  because  three  years  of  the  most 
recent  ambient  air  monitoring  data 
demonstrate  that  the  1-hour  ozone 
NAAQS  has  been  attained.  The  EPA 
believes  it  is  reasonable  to  interpret  the 
provisions  regarding  attainment 
demonstrations,  along  with  certain  other 
related  provisions,  so  as  not  to  require 
State  Implementation  Plan  (SIP) 
submissions,  as  described  further  below, 
if  an  ozone  nonattainment  area  subject 
to  those  requirements  is  monitoring 
attainment  of  the  ozone  standard,  i.e., 
attainment  of  the  NAAQS  is 
demonstrated  with  three  years  of 
complete,  quality-assured,  air  quality 
monitoring  data.  The  EPA  is  basing 
these  determinations  upon  the  most 
recent  three  years  of  complete,  quality- 
assured,  ambient  air  monitoring  data  for 
the  1998  to  2000  ozone  seasons  that 
demonstrate  that  the  ozone  NAAQS  has 
been  attained  in  the  Pittsburgh  and 
Lancaster  Areas. 

C.  What  Would  Be  the  Effect  of  This 
Action? 

The  requirements  of  section  172(c)(1) 
and  182(b)(1)  concerning  the 
submission  of  the  ozone  attainment 
demonstration  and  reasonably  available 
control  measure  requirements  and  the 
requirements  of  section  172(c)(9) 
concerning  contingency  measures  for 
reasonable  further  progress  (RFP)  or 
attainment  will  not  be  applicable  to  the 
area.  This  proposal  does  not  revoke  the 
1-hour  NAAQS  for  ozone  in  these  areas. 
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EPA  is  proposing  to  find  that  the 
requirements  of  section  182(b)(1)  and 
related  requirements  of  section  172(c)(1) 
and  172(c)(9)  do  not  apply  to  the  area 
for  so  long  as  the  area  does  not  monitor 
any  violations  of  the  ozone  standard.  If, 
while  this  proposal  is  pending,  a 
violation  of  the  ozone  NAAQS  is 
monitored  in  these  nonattainment  areas 
(consistent  with  the  requirements 
contained  in  40  CFR  Part  58  and 
recorded  in  AIRS)  the  EPA  would  not 
issue  a  final  determination  of  attainment 
for  the  affected  area.  If  the  area  remains 
in  attainment  and  EPA  issues  a  final 
determination  of  attainment,  a 
subsequent  monitored  violation  would 
also  mean  that  the  area  would  thereafter 
have  to  address  the  requirements  of 
section  182(b)(1)  and  section  172(c)(9). 
since  the  basis  for  the  determination 
that  they  do  not  apply  would  no  longer 
exist. 

D.  What  Is  the  Backgroond  for  This 
Action? 

Subpart  2  of  part  D  of  Tide  I  of  the 
Act  contains  various  air  quality 
planning  and  SIP  submission 
requirements  for  ozone  nonattainment 
areas.  The  EPA  believes  it  is  reasonable 
to  interpret  provisions  regarding  RFP 
and  attainment  demonstrations,  along 
with  certain  other  related  provisions,  so 
as  not  to  require  SIP  submissions  if  an 
ozone  nonattainment  area  subject  to 
those  requirements  is  monitoring 
attainment  of  the  ozone  standard  (i.e., 
attaiiunent  of  the  NAAQS  is 
demonstrated  with  three  years,  of 
complete,  quality-assured,  air  quality 
monitoring  data).  EPA  has  interpreted 
the  general  provision  of  subpart  1  of 
part  D  of  Title  I  (sections  171  and  172) 
so  as  not  to  require  the  submission  of 
SIP  revisions  concerning  RFP, 
attainment  demonstrations,  or 
contingency  measiues.  As  explained  in 
a  memorandum  dated  May  10, 1995 
from  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards  to 
the  Regional  Air  Division  Directors, 
entlded  "Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard".  EPA 
believes  it  is  appropriate  to  interpret  the 
more  specific  RFP,  attainment 
demonstration  and  related  provisions  of 
subpart  2  in  the  same  manner.  (See 
Sierra  C}ub  v.  EPA.  99  F.3d  1551  (10th 
Cir.  1996)) 

The  attainment  demonstration 
requirements  of  sectionl82(b)(l)  require 
that  the  plan  provide  for  "such  specific 
annual  reductions  in  emissions  *   *   *  as 
necessary  to  attain  the  national  primary 
ambient  air  quality  standard  by  the 


attainment  date  applicable  under  this 
Act."  If  an  area  has  in  fact  monitored 
attainment  of  the  standard,  EPA 
concludes  there  is  no  need  for  an  area 
to  make  a  further  submission  containing 
additional  measures  to  achieve 
attainment.  This  is  also  consistent  with 
the  interpretation  of  certain  section 
172(c)  requirements  provided  by  EPA  in 
the  General  Preamble  to  Title  I  where 
EPA  stated  there  that  no  other  measures 
to  provide  for  attainment  woiUd  be 
needed  by  areas  seeking  redesignation 
to  attaiiunent  since  "attainment  will 
have  been  reached."  (57  FR  at  13564. 
see  also  September  1992  Calcagni 
memorandum  at  page  6.)  Upon 
attainment  of  the  NAAQS.  the  focus  of 
state  planning  efforts  shifts  to 
maintenance  of  the  NAAQS  and  the 
development  of  a  maintenance  plan 
under  section  175 A. 

Similar  reasoning  applies  to  other 
related  provisions  of  subpart  2, 
including  the  contingency  measure 
requirements  of  section  172(c)(9)  of  the 
Act.  The  EPA  has  previously  interpreted 
the  contingency  measures  requirements 
of  section  172(c)(9)  as  no  longer  being 
applicable  once  an  area  has  attained  the 
standard  since  those  "contingency 
meas\ires  are  directed  at  ensuring  RFP 
and  attainment  by  the  applicable  date" 
(57  FR  13564). 

The  Commonwealth  must  continue  to 
operate  an  appropriate  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  Part  58,  to  verify  the  attaiiunent 
status  of  the  area.  The  air  quality  data 
relied  upon  to  determine  that  the  area 
is  attaining  the  1-hour  ozone  standard 
must  be  consistent  with  40  CFR  part  58, 
to  verify  the  attainment  status  of  the 
area.  The  air  qualify  data  relied  upon  to 
determine  that  the  area  is  attaining  the 
1-hour  ozone  standard  must  be 
consistent  with  40  CFR  Part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS). 

Furthermore,  the  determinations  of 
these  actions  will  not  shield  an  area 
from  future  EPA  action  to  reqiure 
emissions  reductions  from  sources  in 
the  area  where  there  is  evidence,  such 
as  photochemical  grid  modeling, 
showing  that  emissions  from  sources  in 
the  area  contribute  significandy  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  other  nonattainment 
areas  (see  section  110(a)(2)(D)).  EPA  has 
authorify  under  sections  110(a)(2)(A) 
and  110(a)(2)(D)  to  require  such 
emission  reductions  as  necessary  and 
appropriate  to  deal  with  transport 
situations. 


E.  What  Is  EPA's  Analysis  of  the  Air 
Quality  Data? 

EPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  AIRS)  for 
the  Pittsburgh  and  Lancaster 
nonattainment  areas  in  the 
Commonwealth  of  Pennsylvania  from 
1998  through  the  present  time.  On  the 
basis  of  that  review  EPA  has  concluded 
that  both  areas  attained  the  1-hour 
ozone  standard  during  the  1998-2000 
period  and  both  areas  continue  to  attain 
the  standard  through  the  present  time. 

The  current  design  value  for  the 
Pittsbxugh  nonattainment  area, 
computed  using  ozone  monitoring  data 
for  1998  through  2000  is  123  parts  per 
billion.  The  average  annual  number  of 
expected  exceedances  is  1.0  for  that 
same  time  period.  The  ciuxent  design 
value  for  the  Lancaster  area,  also 
computed  using  ozone  monitoring  data 
for  1998  throu^  2000  is  121  parts  per 
billion.  The  average  annual  number  of 
expected  exceedances  for  the  Lancaster 
nonattainment  area  is  0.67  for  that  same 
time  period.  An  area  is  considered  in 
attainment  of  the  standard  if  the  average 
annual  number  of  expected  exceedances 
is  less  than  or  equal  to  1.0.  Thus,  these 
areas  are  no  longer  recording  violations 
of  the  1-hour  air  qualify  standard  for 
ozone.  A  more  detailed  summary  of  the 
air  qualify  data  recorded  for  the 
Pittsburgh  and  Lancaster  Areas  is 
provided  in  the  Technical  Support 
Document  (TSD)  for  this  action. 

F.  What  AdnkinifltratiTe  Requirements 
Were  Conndered? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  proposed 
action  is  not  a  "significant  regidatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  action  merely  proposes  to 
determine  that  air  qualify  meets  federal 
requirements  and  imposes  no  additional 
requirements.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibilify  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  proposes  to 
determine  that  air  qualify  meets  federal 
requirements  and  does  not  impose  any 
additional  enforceable  dufy,  it  does  not 
contain  any  unfunded  mandate  or 
significandy  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  For  the  same  reason, 
this  proposed  rule  also  does  not 
significandy  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
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specified  by  Executive  Order  13084  (63 
FR  27655,  May  10.  1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10,  1999),  because  it 
merely  proposes  to  determine  that  air 
quality  meets  federal  requirements  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions.  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  volimtary  consensus  standards 
(VCS).  EPA  has  no  authorify  to" 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  woxdd  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15. 1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  proposed  rule  to  determine 
that  the  Pittsburgh  and  Lancaster  areas 
have  attained  that  ozone  NAAQS  and 
the  proposed  determination  as  to  the 
applicabilify  of  certain  requirements, 
does  not  impose  an  information 
collection  burden  under  the  provisions 


of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone. 

Dated:  December  21,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  III. 
[FR  Doc.  01-695  Filed  1-9-01:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  169-0265;  FRL-6931-9] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  Courrty 
Air  Pollution  Control  District,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District,  and  Ventura  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nde. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Ventura  Coimfy  Air 
Pollution  Conti-ol  Distiict  (VCAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP)  concerning 
volatile  organic  compound  (VOC) 
emissions  firom  soil  decontamination 
operations.  We  are  also  proposing  full 
approval  of  revisions  to  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  and  Ventura 
Counfy  Ak  Pollution  Control  District 
(VCAPCD)  portions  of  the  California 
State  SIP  concerning  VOC  emissions 
from  municipal  solid  waste  disposal 
sites  and  oil-effluent  water  separators. 
We  are  proposing  action  on  local  rules 
that  regulate  these  emission  sources 
under  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act).  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
February  9.  2001. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 

Table  1  .—Submitted  Rules 


Agency.  Region  DC.  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  nde  revisions  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue.  N.W.. 

Washington  DC  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Imperial  Coimfy  Air  Pollution  Control 

District,  150  South  Nintii  Sb«et,  El 

Centro,  CA  92243. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District.  1990  East 

Getfysburg  Street.  Fresno,  CA  93726. 
Ventura  County  Air  Pollution  Control 

District.  669  Counfy  Square  Drive, 

2nd  Floor,  Ventura,  CA  93003. 

R>R  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 
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C.  What  are  the  changes  in  the  submitted 
rules? 

II.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  What  are  the  rule  deficiencies? 

D.  EPA  recontmendations  to  further 
improve  the  rules. 

E.  Proposed  action  and  public  comment. 

III.  Background  information. 

A.  Why  were  these  rules  submitted? 
rV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 


Local  Agency 

ICAPCD 

SJVUAPCD  

VCAPCD  


Rule# 


Rule  title 


Adopted    I  Sutxnitted 


416 
4642 
74.29 


Oil-Effluent  Water  Separators 

Solid  Waste  Disposal  Sites 

Soil  Decontamination  Operations 


09/14/99 
04/16/98 
10/10/95 


05/26/00 
09/29/98 
03/26/96 
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On  October  6.  2000,  January  26,  1999. 
and  May  15, 1996,  respectively,  these 
rule  submittals  were  foimd  to  meet  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  ICAPC3D 
Rule  416  into  the  ICAPCD  portion  of  the 
SIP  as  rule  416,  Oil-Effluent  Water 
Separators,  on  January  27, 1981  (46  FR 
8472). 

There  are  no  previous  versions  of 
SJVUAPCD  Rule  4642  in  the  SIP, 
although  the  District  adopted  an  earlier 
version  of  this  rule  on  July  20,  1995  and 
CARB  submitted  it  to  us  on  October  18, 
1995.  While  we  can  act  on  only  the  most 
recenUy  submitted  version,  we  have 
reviewed  materials  provided  with 
previous  submittal. 

There  are  no  previous  versions  of 
VCAPCD  Rule  74.29  in  the  SIP. 

C.  What  Are  the  Changes  in  the 
Submitted  Rules? 

Submitted  ICAPCD  Rule  416  has  the 
following  changes: 

•  The  requirement  of  90%  by  weight 
or  greater  reduction  in  vapor  emission 
for  a  vapor  recovery  system  was  added. 

•  Compliance  test  methods,  periodic 
inspection  requirements,  and  a  record 
retention  period  were  added. 

Submitted  SJVUAPCD  Rule  4642  has 
the  following  requirements  for  a  solid 
waste  disposal  site  gas  collection 
system: 

•  Must  maintain  surface 
concentration  of  total  organic 
compoimds  of  1 ,000  ppmv  (as  methane) 
or  less. 

•  Must  maximize  landfill  gas 
extracted  while  preventing  overdraw. 

•  Must  achieve  98  percent  by  weight 
VOC  destruction  or  outlet  concentration 
of  20  ppmv  (as  methane)  or  less. 

Submitted  VCAPCD  Rule  74.29  has 
the  following  requirements: 

•  Prohibits  soil  aeration  that  emits 
VOC  in  concentration  greater  or  equal  to 
50  ppmv  (as  hexane). 

•  Establishes  VOC  emission  limits  on 
gasses  vented  from  vapor  extraction, 
bioremediation,  or  bioventing  systems. 

•  Prohibits  in  situ  bioventing  or 
bioremediation  systems  that  emit 
fugitive  VOC  in  concentrations  greater 
or  equal  to  50  ppmv  (as  hexane). 

•  Requires  notification  by  owner 
prior  to  underground  gasolhie  storage 
tank  excavation. 

•  Requires  the  covering  of  soil 
exposed  during  tank  excavation. 


There  are  numerous  exemptions  to 
the  rule  that  are  discussed  in  the  TSD. 

The  TSDs  have  more  information 
about  all  of  these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
1100)  and  193).  ICAPCD  regulates  a 
transitional  ozone  nonattainment  area, 
SJVUAPCD  regulates  a  serious  ozone 
nonattainment  area,  and  VCAPCD 
regulates  a  severe  ozone  nonattainment 
area.  (See  40  CFR  part  81).  Therefore, 
ICAPCD  Rule  416,  SJVUAPCD  Rule 
4642,  and  VCAPCD  Rule  74.29  must 
ftdfillRACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

•  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register, 
(Blue  Book),  notice  of  availability 
published  in  the  Federal  Register  (May 
25, 1988). 

•  Model  Volatile  Organic  Compound 
Rules  for  Reasonably  Available  Control 
Technology  {]\ine  1992). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  strengthen  the  SIP  by 
establishing  more  stringent  emission 
limits,  by  clarifying  monitoring, 
recording  and  recordkeeping  provisions, 
and  by  adding  two  rules  that  were 
previously  not  in  the  SIP.  These  rules 
are  largely  consistent  with  the  relevant 
policy  and  guidance  regarding 
enforceability,  RACT  and  SIP 
relaxations.  Rule  provisions  which  do 
not  meet  the  evaluation  criteria  are 
sununarized  below  and  discussed 
further  in  the  TSD. 

C.  What  Are  the  Rule  Deficiencies? 

The  following  provision  in  VCAPCD 
Rule  74.29  conflicts  with  section  110 
and  part  D  of  the  Act  and  prevents  full 
approval  of  the  SIP  revision: 

•  (Section  C.4)  This  section  provides 
for  case-by-case  exemptions  by  the 
Director  from  the  0.08  Ib/hr  allowable 


emission  rate  for  vapor  extraction  or 
bioremediation,  if  the  operator  can 
demonstrate  compliance  with  VCAPCD 
Rule  51,  Nuisance.  This  exemption  is 
deficient,  because  it  does  not  specify 
replicable  criteria  for  an  exemption  nor 
require  equivalent  emissions  reduction 
for  an  exempted  source. 

D.  EPA  Recommendations  To  Further 
Improve  the  Rules 

The  TSDs  describe  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  reconmiended  for 
the  next  time  the  local  agency  modifies 
the  rules. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  limited  approval  of  submitted 
VCAPCD  Rule  74.29  to  improve  the  SIP. 
If  finalized,  this  action  would 
incorporate  the  submitted  rule  into  the 
SIP,  including  those  provisions 
identified  as  deficient.  This  approval  is 
limited  because  EPA  is  simultaneously 
proposing  a  limited  disapproval  of  the 
rule  under  section  110(k)(3).  If  this 
disapproval  is  finalized,  sanctions  will 
be  imposed  imder  section  179  of  the  Act 
imless  EPA  approves  subsequent  SIP 
revisions  that  correct  the  rule 
deficiencies  within  18  months.  These 
sanctions  would  be  imposed  as 
described  in  59  FR  39832  (August  4, 
1994).  A  final  disapproval  would  also 
trigger  the  federal  implementation  plan 
(FIP)  requirement  under  section  110(c). 
Note  that  the  submitted  rule  has  been 
adopted  by  the  VCAPCD,  and  EPA's 
final  limited  disapproval  would  not 
prevent  the  local  agency  from  enforcing 
it. 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  also  proposing  a  full 
approval  of  ICAPCD  Rule  416  and 
SJVUAPCD  Rule  4642  to  strengthen  the 
SIP. 

We  will  accept  comments  from  the 
public  on  these  proposed  actions  for  the 
next  30  days. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

VOCs  help  produce  groimd-level 
ozone  and  smog,  which  harm  himian 
health  and  the  enviroiunent.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 
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Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3.  1978 

May  26.  1988  

November  1 5,  1 990 
May  15,  1991  


EPA  promulgated  a  list  of  ozor>e  nonattainment  areas  under  the  Clean  Air  Act  as  amended  In  1977  43  FR 

8964;  40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  Inadequate  to  attain  and  maintain  the  ozone  standard 

and  requested  that  they  con-ect  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  ttie  pre- 

amended  Act. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C. 

7401-7671  q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 

EOMB)  has  exempted  this  regulatory 
iction  bom  Executive  Order  12866, 
legulatory  Plauining  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety' 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 


supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regidatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 


process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
actions  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  action  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 


1930 


Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001  /  Proposed  Rules 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Interg6vemmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  26,  2000. 
Felicia  Marcus, 

Regional  Administrator.  Region  DC. 
(PR  Doc.  01-696  Filed  1-9-01;  8:45  am) 
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[Docket  No.  FRA-2000-8156,  Notice  No.1] 

RIN2130-AB28 

Roadway  Maintenance  Machine  Safety 

AGENCY:  Federal  Raikoad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  its 
regulations  by  adding  operational  and 
design  safety  standards  for  railroad  on- 
track  roadway  maintenance  machines. 
The  proposed  regulations  cover  self- 
propelled  rail-mounted  non-highway 
machines  whose  light  weight  exceeds 
7,500  pounds. 

DATES:  Written  Comments:  Written 
comments  must  be  received  before 
March  12,  2001.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  inciuring 
additional  expense  or  delay. 

Public  Hearing:  FRA  does  not  plan  to 
conduct  a  public  hearing  unless 
requested  to  do  so  by  an  interested 
party. 

ADDRESSES:  Written  comments:  Submit 
one  copy  to  the  Department  of 
Transportation  Central  Docket 
Management  Facility  located  in  Room 
PL^Ol  at  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  docket 
material  on  the  proposed  rule  will  be 
available  for  inspection  at  this  address 
and  on  the  Internet  at  http:// 
doms.dot.gov.  Docket  houis  at  the  Nassif 
Building  are  Monday-Friday,  10  a.m.  to 
5  p.m.,  excluding  Federal  holidays. 
Persons  desiring  notification  that  their 
comments  have  been  received  should 
submit  with  their  conunents  a  stamped, 
self-addressed  postcard.  The  postcard 
will  be  returned  to  the  addressee  with 
a  notation  of  the  date  on  which  the 
comments  were  received. 

Public  hearing:  The  date  and  location 
of  the  pubUc  hearing  will  be  announced 
at  a  later  date  in  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  H.  MacDowell,  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.,  Mail  Stop  25,  Washington,  DC 
20590  (telephone:  202^93-6236),  or 
Nancy  Lummen  Lewis,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW..  Mail  Stop  10.  Washington,  DC 
20590  (telephone:  202-493-6047). 


Introduction 

Background 

In  May,  1990,  the  Brotherhood  of 
Maintenance  of  Way  Employes  (BMWE) 
filed  a  petition  with  FRA  to  revise  the 
Track  Safety  Standards  and  add  to  them 
new  regulations  addressing  the  safety  of 
roadway  workers  and  roadway 
maintenance  machines.  In  response, 
FRA  first  initiated  a  negotiated 
rulemaking  to  address  roadway  worker 
safety.  The  final  rule  resulting  from  that 
rulemaking  was  published  in  December, 

1996  (see  61  FR  65959),  and  the 
regulations  addressing  roadway  worker 
safety  now  reside  in  49  C.F.R.  part  214, 
subpart  C. 

Also  in  1996,  FRA  requested  that  the 
newly  formed  Railroad  Safety  Advisory 
Committee  (RSAC)  address  by 
rulemaking  the  revision  of  the  Track 
Safety  Standards,  as  petitioned  by  the 
BMWE.  The  RSAC  agreed  to  the  task 
and  formed  a  Track  Working  Group  to 
draft  a  proposed  revision.  The  Track 
Working  Group  decided  by  consensus 
that  the  draft  revision  would  update  the 
Track  Safety  Standards  found  at  49 
C.F.R.  part  213,  and  that  a  new  set  of 
regulations  addressing  the  safety  of  on- 
track  roadway  maintenance  machines 
would  be  initiated  in  a  separate 
rulemaking.  The  RSAC  approved  by 
majority  consensus  a  draft  Notice  of 
Proposed  Rulemaking  (NPRM)  for 
revision  of  part  213  in  October,  1996. 
FRA  published  the  NPRM  on  July  3, 

1997  (see  62  FR  36138),  and  the  final 
rule  on  June  22, 1998  (see  63  FR  33992). 
The  revised  track  standards  became 
effective  on  September  21,  1998. 

Even  after  the  publication  of  the 
revised  Track  Safety  Standards,  the 
Track  Working  Group  remained  in 
existence  to  accomplish  two  additional 
tasks  adopted  by  the  RSAC:  the 
amendment  of  part  213  to  add  safety 
standards  for  Gage  Restraint  Measuring 
Systems  (GRMS)  and  the  amendment  of 
part  214  to  add  safety  standards  for  on- 
track  roadway  maintenance  machines. 
To  accomplish  the  latter,  the  Track 
Working  Group  appointed  a  six-member 
Task  Group  to  draft  by  consensus  rule 
language,  as  well  as  analysis  of  the  new 
rule  for  the  preamble.  The  product  of 
that  Task  Group  is  contained  in  this 
document. 

The  Task  Group  consisted  of 
representatives  from  FRA,  Association 
of  American  Railroads  (AAR),  Norfolk 
Southern  Railway,  an  equipment 
supplier,  and  the  BMWE.  The  group  met 
several  times  and  conducted  numerous 
conference  calls  before  reaching 
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agreement  on  draft  rule  language  to 
reconunend  to  the  RSAC  for  approval. 

Early  Efforts  and  Size  Categories 

The  Task  Group  initially  divided 
roadway  maintenance  machines  into 
three  broad  categories:  On-track,  on/off 
track,  such  as  hi-rails,  and  off-track.  The 
group  quickly  decided  to  confine  the 
regulations  to  on-track  equipment  and 
equipment  used  both  on  and  off  track. 
The  group  further  divided  two 
remaining  categories  of  roadway 
maintenance  machines  into  five  sub- 
categories: large  self  propelled 
equipment,  medium  self  propelled 
equipment,  small  "walk-along" 
equipment,  hi-rail  equipment  and  motor 
cars. 

The  Task  Group  conducted  a 
systematic  review  of  various  types  and 
configiu-ations  of  machinery,  as  well  as 
their  current  use  in  the  railroad 
industry.  The  group  determined  that  the 
railroad  industry  is  rapidly  phasing  out 
the  use  of  motor  cars,  replacing  them 
with  hi-rail  vehicles.  In  fact,  motor  cars 
have  not  been  manufactured  for  use  in 
the  United  States  in  several  years. 
Therefore,  the  Task  Group  decided  there 
was  no  need  to  write  a  rule  covering 
motor  cars.  However,  if  in  the  future, 
the  industry  returns  motor  cars  for 
widespread  use  as  inspection  vehicles, 
FRA  may  reconsider  its  decision  to 
exclude  motor  cars  from  this  regulation. 

Next,  the  Task  Group  decided  to 
eliminate  small  "walk-along"  track 
equipment  from  the  scope  of  the  new 
regulations.  "Walk-along"  equipment 
includes  small  pieces  of  track 
maintenance  equipment  that  rolls  on  the 
rails  but  may  not  be  self-propelled.  This 
type  of  machine  includes  tie  borers,  nut 
runners,  portable  rail  grinders  and  other 
track  maintenance  equipment  of  similar 
size  which  can  be  placed  on.  or 
removed  from,  the  track  with  relative 
ease  by  one  or  more  roadway  workers. 
The  group  determined  that  the  great 
variety  of  this  type  of  equipment  would 
dictate  writing  a  very  complicated  set  of 
regulations  governing  a  category  of 
equipment  that  does  not  pose  a  very 
significant  safety  hazard.  Therefore,  the 
Task  Group  decided  to  focus  the 
rulemaking  on  the  three  remaining  sub- 
categories groups  of  roadway 
maintenance  equipment:  large  on-track 
machines,  mediiun  on-track  machines, 
and  hi-rails. 

To  distinguish  large  on-track 

achines  from  mediiun-sized  on-track 
machines,  the  Task  Group  decided  to 
consider  the  ligh\  weight  of  the  vehicles. 
Large  equipment  was  designated 
"Category  I"  and  included  on-track  self- 
propelled  roadway  maintenance 
machines  that  weigh  (light  weight)  more 
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than  17,500  lbs.  "Category  11"  jnachines 
included  similar  equipment  whose  light 
weight  was  less  than  17,500  lbs.  but 
more  than  7,500  pounds. 

The  final  categorization  of  covered 
roadway  maintenance  machines  dealt 
with  the  age  of  the  vehicles.  The  Task 
Group  determined  that  all  of  the 
regulations  would  apply  to  new 
machines.  The  group  decided  to  define 
"new"  as  any  machine  ordered  for 
manufactvu«  90  days  after  the  issuance 
of  a  final  rule.  This  delay  in  the 
implementation  of  the  rule  on  new 
equipment  is  meant  to  prevent  the  rule 
&t>m  interfering  with  the  manufactiu«  of 
new  equipment  already  on  order  but  not 
yet  completed  as  of  the  date  of  the 
issuance  of  the  final  rule. 

Likewise,  the  Task  Group  felt  it 
necessary  to  limit  the  number  of  older 
roadway  maintenance  machines  that 
would  need  retrofitting  following  the 
issuance  of  a  final  rule  in  this 
proceeding.  Because  technology  has 
much  changed  and  many  types  of 
roadway  maintenance  machines  have 
been  redesigned  in  more  recent  years, 
the  Task  Group  determined  that  the  new 
rule  should  not  apply  to  the  oldest 
equipment  in  the  industry's  collective 
fleet.  Therefore,  the  group  decided  that 
the  requirements  for  retrofitting  would 
not  apply  to  any  roadway  maintenance 
machine  manufactiu-ed  prior  to  1990. 

With  the  parameters  aoout  tjrpes  of 
equipment  agreed  upon,  the  Task  Group 
then  set  out  to  determine  what  safety 
features  on  the  machine  should  be 
covered  by  the  regulations.  The  group 
reviewed  existing  standards  for  work 
equipment  issued  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA),  and  discussed  the  American 
National  Standards  Institute  (ANSI)  and 
the  Society  of  Automotive  Engineers 
(SAE)  standards,  which  are  voluntary 
industry  standards.  The  group  identified 
18  items  on  the  Category  I  and  Category 
n  machines  that  should  be  included  in 
the  regulations: 

•  Operator  Seating 

•  Brakes 

•  Horn 

•  Work  Lights 

•  Mirrors 

•  Change  of  Direction  Alarm 

•  Fire  Extinguisher 

•  Safety  Glass 

•  Power  Wipers 

•  Strobe  Lignt 

•  Heat  and  Ventilation  Non- 
Pressurized  Cab 

•  Flagging  Equipment 

•  Headlights 

•  Turntable  Positive  Restraint  Device 

•  Equipment  Lite  Weight  Displayed 

•  Heat,  Ventilation,  Air  Conditioning 
Pressurized  Cab 


•  Brake  Lights 

•  First  Aid  Kit 

For  hi-rail  vehicles,  the  group 
determined  that  the  regulations  should 
address: 

•  Operator  Seating 

•  Brakes 

•  Horn 

•  Mirrors 

•  Fire  Extinguisher 

•  Safety  Glass 

•  Power  Wipers 

•  Heat  and  Ventilation  Non- . 
Pressurized  Cab 

•  Headlights 

•  Equipment  Lite  Weight  Displayed 

•  Brake  Lights 

•  Change  of  Direction  Alarm 

•  Strobe  Light  ^ 

•  Flagging  Equipment 

•  First  Aid  Kit 

Because  the  regulations  are  meant  to 
cover  hi-rails  only  when  they  are  being 
used  as  on-track  vehicles,  the  Task 
Group  determined  that  the  regulations 
should  not  replace  any  state 
requirements  covering  hi-rail  vehicles 
when  they  are  used  as  roadway  motor 
vehicles. 

As  the  discussions  continued  over 
many  months  and  the  proposed  rule 
evolved,  early  decisions  made  by  the 
group  also  evolved  and  some  changed. 
For  example,  the  Category  I  and  II 
designations,  which  helped  the  group 
early  in  the  discussions,  eventually 
became  unnecessary  as  proposed 
requirements  changed.  The  proposed 
rule  reflected  in  this  document  makes 
the  distinction  between  large  equipment 
and  medium-sized  equipment  in  only 
two  instances,  making  it  unnecessary  to 
maintain  the  designated  categories  for 
purposes  of  the  rule. 

Shunting 

Early  in  the  deliberations,  the  Task 
Group  explored  whether  or  not  these 
proposed  regulations  should  require 
that  the  covered  track  maintenance 
machines  be  non-insulated  for  the 
purpose  of  shunting  the  track  circuits. 
Machines  capable  of  shunting  track 
circuits  would  enable  a  track  circuit  to 
indicate  track  occupancy  by  the 
machine,  affording  an  extra  measure  of 
protection  for  the  track  crew  through  the 
signal  system,  as  well  as  protection  at 
highway-rail  crossings  through  the 
activation  of  warning  devices  at 
crossings  so  equipped. 

The  railroad  industry  has  struggled 
many  years  to  develop  a  technology  that 
would  provide  reliable  shunting 
capabilities  for  track  maintenance 
machines.  Even  heavy  equipment  such 
as  rail  diesel  cars  (RDC's)  and  lite 
locomotives  do  not  always  shunt  the 
track  circuits.  The  Task  Group 
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discussed  the  advantages  of  current 
shunting  technologies  when  the 
technologies  work  successfully,  and 
balanced  them  against  the  possibility 
that  the  technologies  might  fail. 
Roadway  workers  could  develop  a  false 
sense  of  security  when  using  machines 
designed  to  shunt  track  circuits,  perhaps 
relying  too  heavily  on  shunting  as  a 
method  of  protection  when  the 
reliability  of  the  shunting  is  not  failsafe. 
The  Task  Group  agreed  that,  because 
present  shunting  technology  has  not 
advanced  enough  to  guarantee  a  level  of 
reliability  necessary  for  track 
maintenance  machines,  this  rule  should 
not  propose  to  require  that  the  machines 
be  non-insulated.  However,  if  FRA  finds 
in  the  fufc^  that  the  technology  has 
advanceato  a  high  level  of  reliability  for 
track  maintenance  machines,  the  agency 
may  reconsider  its  position  regarding 
insulation. 

Noise  Conservation 

The  Task  Group  considered  including 
in  the  proposed  regulations  a  design 
standard  that  would  require  new 
roadway  maintenance  machines  covered 
by  this  proposed  rule  to  maintain  the 
noise  level  in  the  cab  of  the  machine  to 
85  dBA  measured  on  the  A-scale  of  a 
standard  soimd  level  meter  at  slow 
response  over  an  eight-hour  period. 
Hearing  loss  caused  by  exposure  to  loud 
levels  of  noise  over  an  extended  period 
of  time  is  a  significant  issue  among 
roadway  workers.  Workers  on  roadway 
maintenance  machines  are  currently 
protected  by  Occupational  Safety  and 
Health  Administration  (OSHA) 
regulations  in  Title  29,  Code  of  Federal 
Regiilations,  Section  1910.95,  which 
requires  a  covered  employer  to  provide 
a  hearing  conservation  program,  hearing 
protection,  and  training  for  employees. 

However,  if  FRA  were  to  estaolish 
noise  exposure  standards  here  with  a 
new  design  standard,  the  standards 
would  preempt  OSHA's  jiuisdiction 
over  hearing  conservation,  pursuant  .to 
section  4(b)(1)  of  the  Occupational 
Safety  and  Health  Act.  29  U.S.C. 
653(b)(1).  Therefore,  with  a  design 
standard  for  new  equipment,  but  no 
requirement  for  a  hearing  conservation 
program,  personal  hearing  protection 
and  employee  training,  the  roadway 
workers  affected  by  this  proposed  rule 
woidd  receive  less  protection  than  they 
receive  now  under  OSHA  regulations.  In 
addition,  an  effort  by  FRA  to  enter  the 
field  of  hearing  conservation  on  some 
roadway  maintenance  machines  could 
result  in  FRA's  preemption  of  OSHA 
regulations  as  to  all  roadway 
maintenance  machines.  This  residt 
would  leave  operators  of  roadway 
equipment  not  imder  the  proposed 


design  standard  [i.e.,  older  equipment  or 
equipment  weighing  less  than  7,500 
lbs.)  with  no  hearing  protection  under 
Federal  law  whatsoever. 

To  prevent  such  an  unwanted  result, 
FRA  would  need  to  institute  its  own  set 
of  comprehensive  regulations  dealing 
with  hearing  protection,  hearing 
conservation  programs,  and  testing. 
Given  the  fact  that  OSHA  currently  has 
authority  to  address  noise  exposure  and 
hearing  loss  for  these  employees,  and 
the  requisite  expertise  at  hand  to  do  so 
effectively,  FRA  sees  no  need  to 
duplicate  such  a  program.  In  fact,  as 
FRA  understands  it,  the  railroads 
currently  follow  the  OSHA  regulations 
and  have  established  hearing 
conservation  programs  that  include 
these  employees. 

Environmental  Controls  in  Cabs 

The  issue  of  environmental  controls 
in  cabs  of  roadway  maintenance 
machines,  including  heating,  air 
conditioning,  and  protection  from  air 
contaminants  like  silica  dust,  was  the 
topic  of  much  discussion  among  Task 
Group  members.  The  group  worked 
hard  to  find  a  balance  between 
environmental  controls  perceived  to  be 
safety  enhancements  and  those 
perceived  by  some  to  be  merely 
"comfort"  improvements.  The  resulting 
requirement  in  this  proposed  rule 
therefore  is  designed  to  protect 
employees  working  on  certain  types  of 
roadway  machines  from  air 
contaminants  that  may  cause  respiratory 
health  problems  for  employees  while 
also  protecting  equipment  components 
from  the  effects  of  temperatiire  extremes 
or  degradation  from  dust  and  debris. 
The  proposed  standard  would  also 
enhance  safety  by  reducing  noise  inside 
the  equipment  cabs,  thereby  effectuating 
clearer  radio  communications  between 
employees.  In  addition,  the  proposed 
standard  would  afford  clearer  visibility 
for  those  working  inside  the  cab. 

Under  this  proposed  regulation, 
OSHA  environmental  standards,  which 
already  govern  the  working 
environments  of  roadway  maintenance 
machines,  would  essentially  remain  in 
effect.  The  NPRM  proposes  to 
"incorporate  by  reference"  the  OSHA 
standards  contained  in  29  CFR 
1910.1000.  This  action  would  mean  that 
FRA  would  become  the  enforcing 
agency  as  to  environmental  controls 
over  the  selected  types  of  equipment, 
rather  than  OSHA.  Environmental 
confrols  in  equipment  not  covered  by 
this  proposed  rule  and  the  limiting  of 
exposure  to  employees  working  outside 
equipment  would  remain  subject  to 
OSHA  enforcement,  although  the 


regulation  is  the  same  (29  CFR 
1910.1000). 

It  is  important  to  note  that  the 
proposed  requirement  is  to  incorporate 
the  OSHA  standards  "as  amended." 
OSHA  has  announced  plans  to  revise  its 
envfronmental  standards.  By 
incorporating  the  standards  "as 
amended,"  FRA's  environmental 
standards  under  this  rule  would 
automatically  change  with  any  revision 
by  OSHA  so  as  to  remain  in 
conformance  with  those  standards.  This 
action  prevents  an  undesirable  result 
where  operators  of  roadway  machines 
covered  by  this  regulation  receive  less 
protection  than  other  operators  after 
OSHA  revises  its  standards. 

The  regulation  proposed  here  is 
meant  to  cover  only  certain  roadway 
maintenance  machines.  The  regidation 
proposes  positive  pressurized 
ventilation  systems  with  temperature 
controls  only  on  new  roadway 
maintenance  machines  as  defined  in  the 
proposed  definition  in  §  214.7.  In 
addition,  the  proposed  regulation  is 
limited  to  ballast  regulators,  tampers, 
mechanical  brooms,  rotary  scarifiers, 
undercutters,  and  other  equipment  with 
equivalent  functions.  It  is  FRA's 
understanding  that  these  types  of 
equipment  are  now  typically 
manufactured  with  engineering  controls 
that  prevent  inhalation  of  hazardous 
substances.  The  proposed  regulation 
would  require  temperatiu^  controls 
because,  by  their  natiue,  pressurized 
cabs  require  full  enclosure  without 
access  to  open  windows  or  alternative 
sources  of  ventilation.  It  becomes 
imperative,  therefore,  that  the  cabs  also 
be  equipped  with  a  means  to  control  the 
temperatvu^  inside  the  cab.  If  the 
engineering  controls  fail  for  the 
ventilation  system  of  any  roadway 
maintenance  machine  covered  by  this 
section  of  the  regulation,  employees  on 
the  machine  must  be  equipped  with 
personal  respiratory  protective 
equipment  that  is  operative  and  meets 
the  OSHA  standards  in  29  CFR  110.134. 

To  prevent  confusion  about  which 
agency  has  enforcement  authority  over 
specific  roadway  maintenance 
machines,  the  rule  proposes  to  require 
railroads  to  maintain  a  roster  of 
machinery  that  would  fall  under  FRA's 
jiuisdiction  for  purposes  of  this 
regulation.  Tl^e  roster  may  be 
maintained  on  paper  or  electronically, 
but  it  must  be  accessible  and  available 
to  FRA,  OSHA,  and  other  Federal  and 
state  agencies  so  that  inspectors  may 
determine  which  agency  has 
responsibility  for  inspection  of  which 
machines.  The  roster  shoidd  prevent 
confusion  that  may  cause  certain 
machines  to  be  inspected  by  two 
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Federal  agencies  while  other  machines 
go  uninspected  altogether. 

Although  the  proposed  rule  addresses 
pressiuized  cabs  and  temperature 
controls  for  only  certain  types  of  new 
roadway  maintenance  machines, 
railroads  are  not  precluded  from 
equipping  other  types  of  machinery,  or 
older  machinery,  with  the  same 
featiues.  If  the  raifroad  desires  that  FRA 
become  the  inspection  agency  for  those 
machines  so  retrofitted,  the  railroad  may 
simply  add  the  designated  machines  to 
the  roster.  However,  once  added  to  the 
roster,  a  designated  machine  must 
remain  on  the  roster  until  it  is  retired  or 
its  ownership  changes. 

Crane  Safety 

In  1998,  the  BMWE  petitioned  FRA  to 
issue  new  regulations  governing  the 
safety  of  on-track  railroad  maintenance 
cranes.  Currently,  the  safety  of  railroad 
crane  operations  is  governed  generally 
by  OSHA  regulations  at  29  CFR 
1910.180.  hi  its  petition,  the  BMWE  is 
seeking  to  reduce  the  number  of  railroad 
crane  operators  who  are  killed  or 
seriously  injiu^d  when  cranes 
accidentally  tip  over  due  to  shifting 
loads,  excessive  loads,  defective 
equipment,  supervisor  misjudgment,  or 
operator  error.  It  is  not  clear  from  the 
data  FRA  has  now  whether  a  reduction 
in  railroad  crane  accidents  is  best 
accomplished  through  better  equipment 
design  or  improved  employee  training. 

This  proposed  rule  is  not  intended  to 
cover  crane  safety  as  envisioned  by  the 
petition.  FRA  has  made  a  commitment 
to  gather  data  and  information  regarding 
crane  safety  and  upon  completing  that, 
to  seek  the  advice  of  the  RSAC  about  the 
necessity  of  issuing  regulations. 

Section  by  Section  Analysis 

FRA  proposes  to  amend  part  214  of 
Title  49,  Code  of  Federal  Regulations  by 
adding  a  new  subpart  D  specifically 
devoted  to  the  prevention  of  accidents 
and  casualties  caused  by  the  operation 
of  on-track  roadway  maintenance 
machines  and  hi-rail  vehicles.  FRA  also 
proposes  to  amend  subpart  A  of  part  214 
by  adding  new  definitions  to  section 
214.7  that  describe  and  categorize  the 
types  of  roadway  maintenance  machines 
that  subpart  D  will  address,  (see  page 
15) 

Section  214.7 — Definitions 

Section  214.7  contains  additional 
entries  which  are  particularly  important 
to  the  understanding  of  the  types  of 
equipment  that  are  to  be  covered  by  the 
proposed  rule.  Subpart  D  will  address 
two  general  types  of  roadway 
maintenance  machines.  On-track 
roadway  maintenance  machines  are 


defined  as  self-propelled,  rail  moimted, 
non-highway,  roadway  maintenance 
machines  whose  light  weight  is  in 
excess  of  7,500  poimds,  and  whose 
purpose  is  not  for  the  inspection  of 
railroad  track.  Hi-rail  vehicles  are 
defined  as  roadway  maintenance 
machines  that  are  manufactured  to  meet 
Federal  Motor  Vehicle  Safety  Standards 
and  are  equipped  with  retractable 
flanged  wheels  so  that  the  vehicle  may 
travel  over  the  highway  or  on  railroad 
fracks. 

Both  on-track  roadway  maintenance 
machines  and  hi-rail  vehicles  are 
classified  as  either  new  or  existing  for 
the  purposes  of  this  rule.  The  new 
classification  is  defined  as  any  vehicle 
covered  by  subpart  D  which  is  ordered 
after  90  days  following  the  effective  date 
of  this  rule,  and  completed  after  one 
year  following  the  effective  date  of  this 
rule.  The  existing  classification  is 
defined  as  any  vehicle  covered  by 
subpart  D  which  does  not  meet  the 
definition  of  a  new  vehicle. 

Roadway  maintenance  machines  not 
included  vdthin  the  scope  of  the 
proposed  subpart  D  are  on-track 
roadway  maintenance  machines  whose 
light  weight  does  not  exceed  7,500 
poimds,  off-track  equipment  such  as 
bulldozers,  backhoes,  and  road  graders, 
as  well  as  that  class  of  antiquated 
equipment  referred  to  as  motor  cars. 
Although  this  equipment  is  not  covered 
under  the  scope  of  proposed  subpart  D, 
it  nevertheless  meets  the  general 
definition  of  roadway  maintenance 
machines  as  defined  in  this  section  for 
purposes  of  the  Roadway  Worker 
Protection  regulations  contained  in 
subpart  C  of  this  Part. 

In  addition,  it  is  important  to  note 
here  that  the  term  "employer"  as 
defined  in  Subpart  A  includes  raihoads 
and  contractors  of  railroads.  In  Subpart 
D,  FRA  has  used  the  term  "employer" 
as  defined;  that  is  both  railroads  and 
their  contractors  are  subject  to  the 
requirements  of  subpart  D. 

Section  214.501 — Purpose  and  Scope 

The  piupose  for  the  minimum  safety 
standards  prescribed  under  this  subpart 
is  the  protection  of  roadway  workers 
diu'ing  the  lawful  operation  of  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles.  This  subpart  prescribes 
minimum  safety  standards  for  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles,  although  raihoads  and 
railroad  contractors  (referred  to 
collectively  as  "employer"  throughout 
subpart  D,  as  the  term  is  defined  in 
subpart  A)  may  adopt  more  stringent 
standards  as  long  as  they  are  consistent 
with  this  subpart.  As  it  has  done  in 
other  regulations,  FRA  would  include 


railroad  contractors  in  the  scope  of  this 
proposal.  A  good  deal  of  track 
maintenance  is  completed  by 
contractors  to  railroads,  and  so  it  is 
important  for  those  entities  to  fail 
within  the  requirements  for  safe 
completion  of  that  work. 

This  section  further  states  that  any 
working  condition  which  involves  die 
protection  of  raifroad  employees 
engaged  in  roadway  maintenance  duties 
but  which  is  not  specifically  addressed 
in  this  subpart  (for  example,  noise 
exposiu^)  continues  to  be  governed  by 
the  regulations  of  OSHA. 

In  addition,  FRA  would  like  to  clarify 
here  that  all  of  the  provisions  set  forth 
in  subpart  A  to  this  part,  which  discuss 
piupose  and  scope  of  the  part,  would 
apply  to  subpart  D  as  well. 

Section  214.503— Good  Faith 
Challenges;  Procedures  for  Notification 
and  Resolution 

Section  214.503  outlines  the 
circumstances  under  which  employees 
operating  on-track  roadway 
maintenance  machines  are  guaranteed 
the  right  and  have  the  responsibility  to 
make  challenges  relative  to  the 
operation  or  condition  of  the  on-track 
roadway  maintenance  machine.  A 
challenge  must  be  made  in  good  ^th  in 
order  to  fall  within  the  purview  of  this 
section. 

Paragraph  (a)  addresses  the 
employee's  responsibihty  to  inform  the 
employer  whenever  the  employee 
makes  a  good  faith  determination  that 
the  employer's  rules  governing  the  on- 
track  roadway  maintenance  machine  do 
not  comply  with  FRA  regulations.  The 
employee  should  not  only  consider  the 
minimum  safety  requirements  specified 
in  this  subpart,  but  should  also  consider 
the  general  requfrements  specified  in 
§  214.341  of  subpart  C  of  this  Part, 
which  addresses  the  issue  of  on-track 
safety  around  roadway  maintenance 
machines. 

Paragraph  (b)  guarantees  the 
employee's  right  of  refusal  to  operate 
any  on-track  roadway  maintenance 
machine  once  the  employee  has  made  a 
good  faith  determination  that  the 
machine  does  not  meet  all  the 
requirements  of  this  subpart,  or  has  a 
condition  that  prohibits  its  safe 
operation.  Section  531  allows  the 
employer  up  to  seven  days  to  repafr  a 
roadway  machine  found  to  be 
noncompliant.  However,  the  employer 
cannot  require  an  employee,  who  in 
good  faith  challenges  the  fitness  of  a 
machine,  to  operate  the  machine  until 
the  challenge  has  been  resolved. 

Under  paragraph' (c).  each  employer 
must  have  in  place,  and  must  adhere  to. 
written  procedures  for  attaining  a 


1934 


Federal  Register  /  Vol.  66,  No.  7  /  Wednesday,  January  10,  2001  /  Proposed  Rules 


prompt  and  equitable  resolution  of 
challenges  resulting  from  good  faith 
determinations  made  in  accordance 
with  this  section.  The  procedures  shall 
outline  the  steps  the  employer  will  take 
to  investigate  each  good  faith  challenge. 
They  shall  also  include  steps  to  be 
taken,  once  the  employer's  investigation 
shows  that  the  challenged  machine 
should  not  be  used  as  it  is,  to  ensure 
that  the  challenged  machine  is  not  used 
until  repaired  to  comply  with  this 
subpart.  FRA's  purpose  in  requiring 
these  procedvu^s  is  to  make  certain  that 
a  machine  operator  who  makes  a  good 
£uth  challenge  of  a  machine's  fitness  to 
operate  receives  an  explanation  of  an 
employer's  decision  to  either  keep  the 
machine  in  service,  or  repair  or  replace 
it.  FRA  wUl  not  consider  an  employer 
to  be  compliant  with  this  section  if  it 
responds  to  any  good-faith  challenge 
with  a  mere  "yes"  or  "no"  answer. 

The  written  procediues  shall  also 
include  the  tide  and  location  of  the 
employer's  designated  official(s)  for  the 
purpose  of  reporting  conditions  found 
to  be  in  non-compliance  with  this 
subpart.  This  requirement  helps  ensure 
that  machine  operators  are  informed  as 
to  whom  they  should  address  any  good 
faith  challenges. 

FRA  envisions  that  machine  operators 
will  challenge  the  fitness  of  an  assigned 
machine  only  in  good  faith,  and  the 
employer  likewise  will  respond  only  in 
good  faith.  FRA  realizes  that  a 
employer's  fleet  of  roadway 
maintenance  machines  may  be  very 
large  and  that  machines  may  sometimes 
become  unfit  for  safe  use  without  the 
employer's  istmediate  knowledge.  This 
provision  seeks  to  establish  a  system 
under  which  a  machine  operator,  who 
on  any  day  may  be  in  the  best  position 
to  assess  the  safety  fitness  of  a  particular 
machine,  can  call  the  employer's 
attention  to  safety  deficiencies  and  other 
defects  that  should  be  immediately 
addressed. 

However,  FRA  also  realizes  that 
sometimes  defects  can  appear  to  be 
more  serious  than  they  actually  are. 
What  may  appear  to  be  a  defect 
jeopardizing  operational  safety  may  in 
reality  be  a  minor  flaw  that  can  be 
addressed  at  a  later,  more  convenient 
time  or  location.  This  section  allows  for 
employers  to  investigate  a  good  faith 
challenge  to  a  machine's  safety  fitness 
and  make  its  own  good  faith 
determination  that  the  machine  may  be 
used  without  immediate  repairs. 
However,  this  section  requires  good 
faith  on  the  part  of  all  parties  involved. 
If  FRA  determines  that  an  employer  has 
not  exercised  good  faith  in  determining 
that  a  machine  need  not  be  immediately 
repaired  or  replaced,  FRA  may  seek 


enforcement  action  against  the  employer 
for  violation  of  this  section.  On  the 
other  hand,  FRA  will  not  consider  an 
employer's  response  to  a  challenge  a 
violation  of  this  section  if  FRA 
determines  that  the  challenge  was  made 
for  purposes  of  disrupting  or  delaying 
work  or  in  a  manner  demonstrating  a 
motivation  other  than  good  faith  and 
concern  for  safety. 

Section  214.505 — Required 
Environmental  Control  and  Protection 
Systems  for  New  On-Track  Roadway 
Maintenance  Machines 

Paragraph  (a)  proposes  to  require  that 
certain  types  of  new  roadway 
maintenance  machines  be  equipped 
with  enclosed  cabs  with  a  positive 
pressurized  ventilation  system  that 
includes  climate  control.  By  design, 
most  pressurized  ventilation  systems  do 
not  provide  a  means  of  exchanging 
internal  air  for  outside  air  while  the 
roadway  maintenance  machine  is  in 
operation.  In  other  words,  the  machine 
cabs  with  pressiu"ized  ventilation 
systems  generally  are  not  equipped  with 
other  means  of  ventilation  or  climate 
control,  such  as  operable  windows. 
Therefore,  the  proposed  requirement  for 
positive  pressurized  ventilation  systems 
in  new  on-track  roadway  maintenance 
machines  dictates  that  these  machines 
also  be  equipped  with  operative  heating 
and  air  conditioning  systems. 

The  equipment  subject  to  this 
requirement  includes  ballast  regulators, 
tampers,  mechanical  brooms,  rotary 
scarifiers,  undercutters,  and  other 
equipment  with  equivalent  functions. 
This  equipment  is  used  to  perform  track 
and  roadbed  maintenance  that  typically 
creates  a  good  deal  of  noise,  debris,  and 
dust.  This  work  often  occurs  while 
employees  are  situated  both  in  the  cab 
of  the  equipment  and  along  the  right-of- 
way,  in  close  proximity  to  the 
equipment  as  it  is  operated. 

This  proposed  requirement  will 
ensure  the  safety  of  employer  operations 
and  employee  safety  in  a  variety  of 
ways. 

•  Employees  working  in  the  cab  will 
be  protected  from  exposure  to  imhealthy 
levels  of  silica  dust,  which  is  prevalent 
in  many  regions  of  the  country  where 
track  repair  is  done,  as  well  as  other  air 
contaminants. 

•  The  components  of  the  equipment 
will  be  protected  from  temperature 
extremes  and  the  degradation  that  may 
occur  due  to  concentrations  of  dust  and 
debris. 

•  Any  combustion  fumes  generated 
by  the  equipment  will  be  prevented 
firom  entering  the  cab  so  that  employees 
are  not  exposed  to  the  potential  hazards 
of  fuel  exhaust. 


•  With  diminished  noise,  dust,  and 
debris  in  the  cab,  employees  will  be  able 
to  better  communicate  with  one  another 
in  the  cab  and,  through  the  use  of 
radios,  with  those  employees  working 
on  the  ground  who  might  be  placed  at 
risk  if  the  equipment  moves  or  operates 
unexpectedly. 

•  "The  visioility  of  those  working  in 
the  cab  will  improve. 

The  standards  of  this  section  affect 
only  those  listed  machines 
manufactured  after  [insert  date  90  days 
following  the  effective  date  of  this  rule]. 
FRA  proposes  to  incorporate  by 
reference  and  enforce  OSHA 
enviroiunental  standards  contained  in 
29  CFR  1910.1000  as  amended. 
Environmental  controls  of  older 
machinery  will  be  governed  by  the  same 
regiUations,  but  compliance  will  be 
enforced  by  OSHA.  It  is  FRA's 
understanding  that  new  roadway 
machines  of  the  type  listed  in  this 
section  are  manufactured  with 
engineering  controls  that  prevent  the 
inhalation  of  hazardous  substances,  as 
required  by  the  OSHA  standards.  By 
adopting  the  OSHA  regulations  for  new 
machinery,  FRA  will  be  in  a  position  to 
make  progressive  improvements  in 
environmental  quality  of  roadway 
equipment  based  upon  a  foimdation  of 
protection  already  established  by 
OSHA. 

FRA  proposes  that  employers 
maintain  a  roster  of  machinery  that  will 
fall  imder  FRA's  jurisdiction  for 
purposes  of  this  regulation.  The  roster, 
which  may  be  electronic,  must  be 
readily  available  to  FRA  and  other 
federal  and  state  agencies  upon  request 
so  that  inspectors  may  determine  which 
agency  has  responsibility  for  inspection 
and  enforcement  of  respiratory  safety 
regulations  for  each  roadway  machine. 

Employers  may  elect  to  include  on  the 
roster  older  machines  that  are  equipped 
with  engineering  controls  for  air 
ventilation.  These  machines  designated 
for  inclusion  on  the  roster  may  be  ones 
manufactured  with  engineering  controls 
for  ventilation  or  machines  retrofitted 
by  the  employer  to  have  engineering 
controls.  If  added  to  the  roster,  the 
designated  machines  become  subject  to 
FRA's  inspection  and  enforcement. 
Once  a  machine  is  added  to  the  roster, 
however,  it  must  remain  on  the  roster 
until  it  is  retired  or  its  ownership 
changes. 

FRA  recognizes  that  engineering 
controls  for  ventilation  may  fail  from 
time  to  time.  When  a  new  or  designated 
roadway  maintenance  machine  of  the 
type  listed  in  paragraph  (a)  does  not 
offer  the  protection  required  by  29  CFR 
1910.1000  because  the  engineering 
controls  have  temporarily  failed,  the 
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employer  must  provide  employees  on 
that  machine  personal  respiratory 
protective  equipment  for  protection 
from  air  contamination.  The  personal 
respiratory  protective  equipment  must 
be  operative  and  must  meet  the 
standards  issued  by  OSHA  in  29  CFR 
1910.134.  The  standards  set  by  OSHA 
require  employers  to  use  NIOSH- 
certified  respirators.  Employers  must 
have  in  place  a  respiratory  protection 
program  including  procedures  for 
proper  inspection  and  maintenance  of 
the  respirators  and  mediced  evaluations 
of  personnel  designated  to  use  the 
respirators. 

By  referencing  OSHA's  regulations 
already  in  effect,  FRA  is  not  creating  a 
new  burden  on  employers.  Rather,  FRA 
is  simply  adopting  standards  that  are 
already  required  by  another  government 
agency.  A  requirement  in  the  final  rule 
for  heating,  air  conditioning, 
pressurized  cabs,  and  personal 
respiratory  protective  equipment  in  new 
roadway  maintenance  machines  would 
constitute  an  exercise  of  FRA 
jurisdiction  over  the  working  condition 
of  employee  exposure  to  temperature 
extremes  and  air  contaminants  for  those 
employees  working  in  the  cabs  of  this 
equipment.  This  exercise  would  oust 
any  authority  or  enforcement  actions  by 
OSHA  concerning  working  conditions 
related  to  the  operation  of  air 
conditioning  and  heating  systems  or 
high  levels  of  air  contaminants  in  the 
cabs  of  this  equipment.  FRA  is  prepared 
to  address  these  working  conditions  that 
may  arise  in  these  cabs,  either  through 
consultation  with  employers  to  remedy 
problems,  or  through  the  imposition  of 
an  enforcement  action  to  bring  about 
compliance. 

OSHA  has  announced  plans  to  revise 
its  regulations  regarding  protection  from 
silica  dust.  Therefore,  FRA  proposes  to 
incorporate  by  reference  the  OSHA 
standards  as  revised,  making  it  clear 
that  when  the  revised  OSHA  standards 
go  into  effect,  FRA  will  likewise  enforce 
the  revised  standards  on  those  machines 
over  which  FRA  has  jurisdiction.  This 
incorporation  will  ensure  that  the 
proposed  OSHA  revision  does  not  create 
an  inconsistency  where  some  types  of    . 
roadway  machines  are  governed  by  the 
revised  standards  enforced  by  OSHA 
and  others  are  governed  by  the  older 
standards  enforced  by  FRA.  FRA's 
extent  of  protection  reaches  only  as  far 
as  the  cab  of  the  covered  on-track 
roadway  maintenance  machine.  The 
adoption  of  OSHA  standards  by  FRA 
does  not  include  protection  from  silica 
dust  for  employees  not  working  inside 
the  cabs  of  covered  on-track  roadway 
maintenance  machines.  For  example, 
roadway  workers  working  along  the 


right-of-way  continue  to  receive  silica 
dust  protection  as  administered  by 
OSHA.  Workers  inside  the  cabs  receive 
protection  from  FRA  while  working 
inside  the  cab,  but  receive  protection 
from  OSHA  when  working  outside  the 
cab. 

This  proposal  adopted  in  final  form 
would  not  constitute  an  exercise  of 
authority  over  noise  exposing  for 
employees  working  on  or  aroimd 
equipment  covered  by  this  section.  This 
requirement  does  not  establish 
permissible  noise  exposure  levels  for 
employees  working  on  or  around  this 
equipment.  OSHA's  existing  standards 
for  noise  exposure,  29  CFR  1910.95,  will 
continue  to  apply. 

Paragraph  (g)  requires  that  new  on- 
track  roadway  maintenance  machines, 
other  than  the  specific  tjrpes  listed  in 
paragraph  (a)  that  are  designed  with 
enclosed  cabs,  shall  be  equipped  with 
operative  heating  and  ventilation 
systems. 

Paragraph  (h)  refers  to  new  on-track 
roadway  maintenance  machines  that 
have,  in  addition  to  the  main  cab,  non- 
enclosed  operator  stations  in  other 
places  on  the  machine.  These  stations 
should  be  equipped  with  covering  of 
some  kind  that  will  protect  the  operator 
in  that  position  from  midday  sim  or 
from  normal  rain.  Of  course,  there  will 
be  times  during  the  day  when  the  sim 
is  in  such  a  position  in  the  sky  that  a 
covering  will  not  completely  protect  the 
operator  froni  the  sun.  Likewise,  a  cover 
may  not  completely  protect  an  operator 
from  very  heavy  or  wind-driven  rain. 
This  paragraph  is  not  intended  to 
require  coverings  to  protect  the  operator 
in  all  circumstances. 

The  coverings  are  required  only 
where  the  design  of  the  machine  allows 
for  placement  of  a  covering.  Some 
operator's  positions  may  be  situated 
such  that  the  addition  of  a  covering  is 
either  impossible  or  would  obstruct 
another  working  part  of  the  equipment. 
In  those  instances,  the  coverings  vtrill 
not  be  required. 

Section  214.507— Required  Safety 
Equipment  for  New  On-Track  Roadway 
Maintenance  Machines 

Section  214.507  specifies  the  safety 
equipment  required  on  all  new  on-track 
roadway  maintenance  machines. 
Several  of  the  requirements  are 
structiiral  in  nature,  such  as  seats  and 
handrails,  and  would  be  best  met 
through  engineering  design  by  the 
equipment  manufacturer.  Other 
requirements,  like  fire  extinguishers  and 
first  aid  kits,  can  be  installed  either  by 
the  manufacturer  or  by  the  employer 
alter  delivery  frt>m  the  manufacturer. 


Paragraph  (a)  requires  that  each  new 
on-track  roadway  maintenance  machine 
be  equipped  with  a  seat  for  each 
operator,  unless  the  machine  is 
designed  to  be  operated  by  an  operator 
in  the  standing  position.  Each  roadway 
worker  transported  on  a  piece  of  on- 
track  roadway  maintenance  machinery 
is  required  to  have  a  safe  and  secxu« 
position  with  handholds,  handrails,  or  a 
secure  seat.  These  safe  and  secure 
positions  should  be  located  so  that  they 
offer  protection  from  moving  parts  of 
the  machine  which  could  entangle 
clothing  or  body  extremities.  FRA  is 
considering  additional  regiUatory 
language  describing  "safe  and  secure 
positions"  with  more  specificity!  FRA 
requests  comments  about  the  need  for 
more  specific  descriptions  of  "safe  and 
secure  positions"  and  what  those 
descriptions  should  include. 

Some  on-track  roadway  maintenance 
machines  are  equipped  with  turntables 
to  allow  them  to  quickly  change 
working  direction  when  wye  or  loop 
tracks  are  not  readily  accessible. 
Paragraph  (a)  will  require  new  machines 
to  have  turntables  equipped  with  a 
positive  method  of  mechanical 
securement,  through  engagement  of  pins 
and  hooks,  to  prevent  the  lowering  of 
the  tiuntable  device  below  the  head  of 
the  rail  when  not  in  use.  This 
arrangement  of  pins  and  hooks  will 
provide  a  safety  redundancy  in  case  the 
main  activation  system  fails  or.  is 
accidentally  triggered. 

Paragraph  (a)  requires  new  on-track 
roadway  maintenance  machines  to  have 
windshields  made  of  safety  glass  or 
other  material  with  similar  properties, 
such  as  Lexan.  The  machinery  is  also 
required  to  have  power  windshield 
wipers;  however,  in  cases  where 
traditional  windshield  wipers  are 
incompatible  with  the  windshield 
material,  the  employer  should  provide  a 
suitable  alternative  that  offers  die 
operator  an  equivalent  level  of  vision. 

Paragraph  (a)  requires  that  new  on- 
track  roadway  maintenance  machines  be 
equipped  widi  primary  braking  systems 
capable  of  effectively  controlling  the 
movement  of  the  machines  under 
normal  operating  conditions.  New 
machines  must  also  have  a  suitable  first 
aid  kit  and  fire  extinguisher  readily 
accessible  to  the  operator(s).  The  first 
aid  kit  must  meet  the  requirements  of  29 
CFR  1926.50(d)(2),  as  amended  (OSHA 
regulations).  This  requirement  means 
that  the  first  aid  supplies  in  the  kits 
must  be  in  individual  sealed  packages 
for  each  type  of  item  and  placed  in  a 
weatherproof  container.  The  kits  must 
be  inspected  weekly  and  expended 
items  replaced.  OSHA  does  not  regulate 
the  minimmn  contents  of  the  first  aid 
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kit,  but  it  reconunends  as  an  example 
the  description  of  the  contents  of  a 
generic  first  aid  kit  described  in 
American  National  Standard  (ANSI) 
Z308.1-1978  "Minimum  Requirements 
for  Industrial  Unit-Type  First-Aid  Kits." 
(See  Appendix  A  to  29  CFR  1926.50.) 

The  fixe  extinguisher  must  be 
operative  and  properly  charged, 
securely  mounted  near  the  operator's 
work  station,  and  designed  with  a  rating 
of  5  BC  or  higher.  A  fire  extinguisher 
with  a  "BC"  rating  is  suitable  to  combat 
fires  generated  by  flammable  liquids  or 
electrical  equipment.  The  "5" 
designation  indicates  the  extinguisher's 
volimie  and  fire-fighting  capacity.  A 
requirement  of  a  SBC  rating  is  consistent 
with  workplace  standards  in  other 
industries. 

Where  new  on-track  roadway 
maintenance  machines  are  designed  to 
be  operated  with  the  operator  in  a 
standing  position,  the  requirements  of 
paragraph  (a)(1)  of  this  section  do  not 
apply.  Paragraph  (b)  requires  these 
machines  to  be  designed  and  equipped 
with  handholds  and  handrails  that 
provide  the  operator  with  a  safe  and 
seciire  position. 

Paragraph  (c)  requires  that  an  on-track 
roadway  maintenance  machine  with  a 
light  weight  in  excess  of  32,500  poimds 
be  equipped  with  a  speed  indicator  if 
the  machine  is  operated  at  speeds  in 
excess  of  20  mph.  The  speed  indicator 
must  be  calibrated  to  be  accurate  within 
±  5  mph  of  the  actual  speed  when 
speeds  are  10  mph  or  faster. 

Paragraph  (d)  requires  the 
manufacturer  of  new  on-track  roadway 
maintenance  machines  to  clearly 
display  the  as-built  light  weight  of  the 
machine.  Light  weight  of  the  machine  is 
calculated  when  the  machine  is  not 
loaded  with  passengers  or  extraneous 
equipment  not  part  of  the  machine 
itself.  The  light  weight  shoidd  be 
displayed  in  a  conspicuous  location  on 
the  machine  and  will  serve  to  identify 
its  proper  category  for  the  purposes  of 
this  regulation.  The  light  weight  will 
also  provide  essential  information  to 
crane  operators  in  the  event  the 
machines  are  off-loaded  to  flatbed 
trucks  or  rail  cars  for  shipment  from  one 
work  site  to  another. 

Section  214.509 — Required  Visual 
Illumination  and  Reflective  Devices  for 
New  On-Track  Roadway  Maintenance 
Machines. 

Section  214.509  prescribes 
requirements  for  lights  and  reflective 
devices  for  new  on-track  roadway 
maintenance  machines.  The  machine 
operator  must  have  sufficient  light  to 
safely  work  or  travel,  especially  during 
night  time  operations.  Tp  ensure  that 


the  machines  are  visible  to  roadway 
workers  on  the  track  and  to  vehicular 
traffic  at  highway-rail  crossings,  they 
must  be  equipped  with  headlights  or 
other  illumination  devices  that,  under 
normal  weather  and  atmospheric 
conditions,  can  illuminate  the  track 
ahead  for  a  distance  of  300  feet. 

In  several  paragraphs,  this  section 
refers  to  visibility  in  normal  weather 
and  atmospheric  conditions.  The 
requirement  for  illtunination  for  300  feet 
is  a  measure  to  be  considered  under 
generally  clement  weather  and 
atmospheric  conditions.  FRA 
understands  that  during  periods  of  rain, 
fog,  snow  and  other  occurrences  that  are 
common  in  normal  weather  patterns, 
the  lighting  capability  of  the 
illuminating  devices  may  temporarily  be 
imable  to  extend  a  full  300  feet.  These 
temporary  instances  when  full 
illumination  is  not  possible  wUl  not  be 
considered  a  violation  of  this  regidation. 
In  addition,  FRA  will  not  consider 
imusual  weather  events  such  as 
hurricanes,  tornadoes,  eclipses,  or 
horizontally  driven  snowstorms  to  be 
normal  weather  and  atmospheric 
conditions  imder  which  this  regulation 
must  apply. 

Paragraph  (a)(1)  requires  an 
illumination  device,  such  as  a  headlight, 
capable  of  illuminating  obstructions  on 
the  track  ahead  in  the  direction  of  travel 
for  a  distance  of  300  feet  under  normal 
weather  and  atmospheric  conditions. 
When  on-track  roadway  maintenance 
machines  are  operated  between  V2  hour 
after  simset  and  V2  hour  before  sunrise, 
or  in  dimly  lit  areas  such  as  tunnels, 
they  are  required  by  paragraph  (a)(2)  to 
be  equipped  with  operating  work  lights 
unless  equivalent  lighting  is  otherwise 
provided,  for  example,  by  portable 
wayside  generator-driven  light  plants. 

Paragraph  (a)(3)  requires  an  operative 
warning  light  or  beacon  mounted  to  the 
roof  of  the  machine.  The  light  or  beacon 
should  be  designed  to  intermittently 
flash  while  rotating  360  degrees.  Exempt 
bom  this  requirement  are  on-track 
roadway  maintenance  machines  that 
have  a  light  weight  greater  than  7,000 
pounds  and  less  than  17,500  poimds 
and  are  designed  without  fixed  roofs. 

Paragraph  (a)(4)  requires  on-track 
roadway  maintenance  machines  to  be 
equipped  with  brake  lights  activated  by 
an  application  of  the  machine  braking 
system.  The  brake  light  should  be 
visible  for  a  distance  of  300  feet  imder 
normal  weather  and  atmospheric 
conditions. 

Paragraph  (a)(5)  requires  that  on-track 
roadway  maintenance  machines  be 
equipped  with  operative  rearward 
viewing  devices,  such  as  rearview 
mirrors  or  their  functional  equivalent,  to 


enable  machine  operators  to  better  see 
other  machines  or  roadway  workers 
within  the  immediate  work  zone. 

Section  214.511 — Required  Audible 
Warning  Devices  for  New  On-Track 
Roadway  Maintenance  Machines 

This  section  requires  audible  warning 
devices  on  new  on-track  roadway  v 
maintenance  machines  to  provide 
additional  safety  for  roadway  workers  as 
well  as  othec  machine  operators. 

Paragraph  (a)(1)  specifies  that  audible 
warning  devices,  such  as  horns,  produce 
sound  loud  enough  to  be  heard  by 
roadway  workers  and  other  machine 
operators  within  the  immediate  work 
area.  The  triggering  mechanism  for  the 
audible  warning  device  must  be  clearly 
identifiable  and  within  easy  reach  of  the 
machine  operator. 

Paragraph  (a)(2)  requires  that 
automatic  change-of-direction  alarms 
produce  an  audible  signed  that  is  at  least 
three  seconds  long,  is  loud  enough  to  be 
heard  by  roadway  workers  and  other 
machine  operators  within  the 
immediate  work  area,  and  is  uniquely 
distinguishable  from  any  surroimding 
noise.  The  change-of-direction  alarm 
should  soimd  automatically  in  each    • 
instance  where  the  on-track  roadway 
maintenance  machine's  transmission 
changes  the  machine's  movement 
direction. 

In  addressing  the  required  loudness  of 
the  audible  warning  devices  and 
change-of-direction  alarms,  the  Task 
Group  chose  not  to  set  a  decibel 
standard.  However,  the  standard  as 
proposed,  i.e.,  "loud  enough  to  be  heard 
by  *  *  *  workers  *  *  *  within  the 
immediate  work  area,"  may  invite  too 
many  variables,  making  the  standard 
difficult  for  FRA  to  enforce.  FRA  invites 
conmients  about  whether  or  not  this 
standard  should  be  changed  to  a 
particular  decibel  level,  and  if  so,  what 
level. 

Section  214.513 — Retrofitting  of  Existing 
On-Track  Roadway  Maintenance 
Machines 

This  section  specifies  a  schedule  of 
retrofit  items  applicable  to  all  existing 
on-track  roadway  maintenance 
machines.  By  definition  referenced  in 
§  214.7,  existing  means  any  on-track 
roadway  maintenance  machine  that  was 
in  existence  or  was  on  order  prior  to 
[insert  date  90  days  following  the 
effective  date  of  this  nde.] 

Paragraph  (a)(1)  states  that  each 
roadway  worker  transported  on  an 
existing  on-track  roadway  maintenance 
machine  shall  have  a  safe  and  secure 
position  that  also  provides  protection 
from  moving  machine  parts  that  could 
entangle  clothing  or  body  extremities. 
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These  positions  may  include  seats  or 
foot  platforms  with  handholds  so  that 
the  roadway  worker  can  maintain  a 
stable  and  balanced  position  on  the 
machine  as  it  is  moving  down  the  track. 
Roadway  workers  are  prohibited  from 
being  transported  on  machines  on 
which  it  is  not  possible  to  provide  safe 
and  secure  positions  for  them. 

Because  mere  exists  no  set  standard 
or  pattern  for  where  positions  are 
located  on  an  on-track  roadway 
maintenance  machine  for  roadway 
workers  to  ride,  paragraph  (b)  requires 
that  each  existing  machine  have 
stenciling  or  docimientation  on  the 
machine  to  clearly  identify  the  location 
of  safe  and  secure  positions  for  the 
machine  operator  and  any  roadway 
workers  transported  on  the  machine.  If 
roadway  workers  are  not  permitted  on  a 
particular  machine,  that  prohibition 
should  be  so  noted  on  the  stenciling  or 
documentation.  FRA  received  a 
suggestion  from  some  members  of  the 
Track  Working  Group  that  a  systemwide 
operating  rule  prohibiting  the  transport 
of  roadway  workers  on  certain  roadway 
maintenance  machines  could  serve  as 
an  effective  and  efficient  means  of 
documenting  this  prohibition.  FRA  is 
therefore  requesting  comments 
regarding  the  effectiveness  and 
efficiency  of  allowing  employers  the 
option  of  using  an  operating  rule  to 
identify  which  roadway  maintenance 
machines  are  prohibited  frtim 
transporting  roadway  workers. 

Paragraph  (c)  states  that  within  18 
months  from  the  effective  date  of  this 
rule,  each  existing  on-track  roadway 
maintenance  machine  shall  have  a 
permanent  or  portable  horn  or  other 
audible  warning  device.  The  audible 
warning  device  shall  be  easily 
accessible  to  the  machine  operator  and 
shall  produce  a  sound  loud  enough  to 
be  heard  by  roadway  workers  and  other 
machine  operators  within  the 
immediate  work  area. 

As  in  section  214.511,  the  Task  Group 
chose  not  to  set  a  decibel  standard  to 
address  the  required  loudness  of  the 
audible  warning  devices  on  existing 
roadway  maintenance  machines.  FRA 
invites  comments  addressing  whether  or 
not  such  a  standard  is  necessary,  and  if 
so,  what  decibel  level  is  appropriate. 

Paragraph  (d)  states  that  within  18 
months  from  the  effective  date  of  this 
rule,  each  existing  on-track  roadway 
maintenance  machine  shall  be  equipped 
with  a  permanent  illumination  device, 
such  as  a  headlight,  or  1  portable  light 
source  seciu«ly  placed  on  the  machine 
and  not  hand-held.  The  portable  light 
does  not  have  to  be  permanently  affixed 
to  the  vehicle.  FRA  will  consider  the 
light  source  to  be  securely  placed  on  the 


machine  if  it  is  held  in  place  through 
any  arrangement  of  screws,  bolts, 
moimting  clips,  or  heavy-duty  magnets 
that  maintains  the  light  steadily  in  place 
without  requiring  a  person  to  hold  it. 
Lights  are  required  if  the  machine  is 
operated  between  V2  hour  after  sunset 
and  V.i  hour  before  sunrise  or  in  dimly 
light  areas  such  as  tiumels.  The 
illumination  device  or  portable  light 
source  must  be  capable  of  illuminating 
obstructions  on  the  track  ahead  for  a 
distance  of  300  feet  imder  normal 
weather  and  atmospheric  conditions. 

The  regulation  permits  the  employers 
up  to  18  months  to  retrofit  the  on-track 
roadway  maintenance  machines  with 
audible  warning  and  illumination 
devices  to  allow  time  to  order  this  new 
equipment  if  necessary.  The  stenciling 
requirement,  however,  becomes 
effective  within  one  year  of  the  effective 
date  of  the  rule  because  most  employers 
are  already  equipped  with  stencils  and 
paint. 

Section  214.515 — Overhead  Covers  for 
Existing  On-Track  Roadway 
Maintenance  Machines 

This  section  addresses  the 
maintenance  of  overhead  covers  on 
existing  on-track  roadway  maintenance 
machines,  as  well  as  the  feasibility  of 
providing  overhead  covers  on  certain 
machines  not  originally  designed  and 
manufactured  with  such  protection. 

Paragraph(a)  states  that  within  18 
months  from  the  effective  date  of  this 
rule,  overhead  covers  on  existing  on- 
track  roadway  maintenance  machines 
shall  be  repaired  and  thereafter 
maintained  in  accordance  with  the 
provisions  of  §  214.531  of  this  subpart. 
The  covers  or  canopies  must  be  capable 
of  shielding  the  operator  from  overhead 
sunlight,  but  are  not  expected  to  offer 
complete  protection  from  the  sun  when 
the  sun  is  relatively  low  in  the  sky,  soon 
after  sunrise  and  just  before  sunset.  The 
covers  should  also  be  capable  of 
shielding  the  operator  from  ordinary 
rainfall  or  snowfall,  but  are  not  expected 
to  shield  the  operator  from  the  effects  of 
windblown  precipitation. 

Many  older  on-track  roadway 
maintenance  machines  were  not 
designed  with  overhead  covers, 
although  machine  operators  could 
greatly  benefit  horn  their  presence. 
Paragraph  (b)  allows  an  operator 
assigned  to  operate  a  particular  on-track 
roadway  maintenance  machine,  or  that 
operator's  designated  representative,  to 
request  in  writing  that  the  employer 
evaluate  the  feasibilify  of  providing  an 
overhead  cover  where  original  design 
specifications  did  not  provide  for  one  or 
where  the  overhead  cover  was  an  option 
that  was  not  purchased.  Under 


paragraph  (b),  the  employer  must 
respond  in  writing  within  60  days  to 
each  request. 

If  the  employer  finds  that  the  addition 
of  an  overhead  cover  is  not  feasible  for 
a  particular  machine,  the  written 
response  must  state  why.  There  may  be 
a  number  of  reasons  why  an  employer 
would  find  that  the  addition  of  an 
overhead  cover  is  not  feasible.  There 
may  be  no  room  on  the  machine  to 
install  an  effective  cover  or  canopy,  or 
the  machine  may  not  provide  a  safe 
place  on  which  a  cover  may  be  mounted 
or  attached.  Employers  must  proceed 
with  caution  in  retrofitting  a  cover  that 
is  supported  by  an  additional  pole  or 
stanchion.  A  stanchion  may  be  used 
incorrectly  by  a  roadway  worker  as  a 
handhold.  FRA  therefore  recommends 
that  stanchions  added  to  a  machine  for 
any  reason  should  be  strong  and  secure 
enough  to  also  qualify  as  a  safe 
handhold  for  a  roadway  worker. 

Section  214.51 7 — Retrofitting  of  Existing 
On-Track  Roadway  Maintenance 
Machines  Manufactured  After  1990 

This  section  specifies  a  schedule  of 
retrofit  items  for  existing  on-track 
roadway  maintenance  machines 
manufactured  after  1990.  On-track 
roadway  maintenance  machines 
manufactured  prior  to  1990  are  exempt 
from  these  requirements.  Within  18 
months  from  the  effective  date  of  this 
rule,  the  following  retrofitted  items 
should  be  installed: 

•  Change-of-direction  alarm,  or 
rearview  mirror  or  other  rearward 
viewing  device.  The  proposed  rule 
makes  such  an  alarm  or  rearview  mirror 
a  requirement  "if  feasible  from  an 
engineering  standpoint."  Among  the 
wide  variety  of  roadway  maintenance 
machines,  there  exist  some  machines  to 
which  such  a  retrofit  would  be  useless, 
unnecessary,  impossible,  or  impractical. 
Under  this  proposed  regulation, 
feasibility  for  retrofitting  a  change-of- 
direction  alarm  or  rearview  mirror  to  a 
particular  roadway  maintenance 
machine  would  be  determined  by  the 
employer  after  considering  available 
compliance  options,  as  well  as  the 
durabilify  and  functional  quality  of  the 
proposed  retrofit  on  a  machine  specific 
basis. 

A  change-of-direction  alarm  notifies 
workers  near  the  roadway  maintenance 
machine  that  its  movement  is  about  to 
change.  A  rearward  viewing  device 
assists  the  operator  of  the  machine  in 
safeguarding  roadway  workers  in  area  of 
the  machine.  Both  devices  offer 
protection  for  roadway  workers,  but 
from  two  different  perspectives.  FRA 
seeks  comments  regarding  whether  this 
standard  should  require  both  a  change- 
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of-direction  alann  and  a  rearward 
viewing  device  in  order  to  aiford 
adequate  protection  for  roadway 
workers  working  in  the  area  of  a 
roadway  maintenance  machine. 

•  Heater  that  is  operative  when  the 
ambient  temperature  is  less  than  50 
degrees  Fahrenheit.  Roadway  workers 
typically  dress  in  seasonal  clothes 
appropriate  to  perform  work  outdoors, 
unlike  locomotive  cab  employees  who 
expect  to  spend  most  of  the  workday 
inside  the  cab  of  a  locomotive. 
Therefore,  the  threshold  ambient 
temperature  may  be  as  low  as  49  degrees 
Fahrenheit  before  triggering  the 
requirement  for  an  operative  heater  in  a 
roadway  maintenance  machine. 

•  Light  weight  of  the  machine 
stenciled,  or  otherwise  clearly 
displayed,  on  the  machine  if  the  light 
weight  is  known. 

•  Brake  lights  or  other  reflective 
devices  or  material. 

•  Safety  glass  when  glass  is  normally 
replaced  on  the  machine.  However,  if 
the  employer  has  on  hand  as  of  the 
effective  date  of  this  rule  replacement 
glass  that  is  other  than  safety  glass  and 
is  specifically  intended  for  use  on  these 
machines,  the  employer  may  utilize  the 
supply  until  it  is  exhausted.  The  Task 
Group  did  not  specify  standards  for 
safety  glass.  FRA  requests  comments 
about  whether  the  final  rule  should 
include  safety  glass  standards,  such  as 
requirements  delineated  in  49  CFR  part 
223  (Safety  Glazing  Standards). 

•  Turntable  restraint  devices,  such  as 
an  arrangement  of  pins  and  hooks 
designed  to  prevent  an  undesired 
lowering  of  the  turntable  device,  or  a 
warning  hght  that  would  indicate  to  the 
machine  operator  that  the  turntable 
device  is  not  in  a  normal  travel  position. 

•  Handholds,  handrails,  seciu^  seats 
or  benches  for  each  roadway  worker 
transported  on  a  machine.  FRA  is 
considering  adding  to  this  rule 
regulatory  standards  for  these 
handholds,  handrails,  seats  and 
benches.  Therefore,  FRA  seeks 
comments  regarding  the  need  for  such 
regulatory  standards  and  what  those 
standards  should  include. 

Section  214.519— Floors,  Decks,  Stairs, 
and  Ladders  for  New  and  Existing  On- 
Track  Roadway  Maintenance  Machines 

All  new  and  existing  on-track 
roadway  maintenance  machines  shall 
have  floors,  decks,  stairs,  and  ladders 
that  are  of  appropriate  design.  The 
purpose  of  this  requirement  is  to 
provide  seciue  footing  for  the  machine 
operator  and  any  roadway  workers 
transported  on  the  machine.  Current 
industry  standards  specifying  material 
such  as  diamond  plate,  rubber  tile,  or 


other  slip-resistant  material  design 
would  be  considered  appropriate  for  the 
purposes  of  this  regulation. 

In  addition,  accumulations  of  oil, 
grease,  or  other  contaminants  or 
obstructions  that  could  create  a 
slipping,  falling,  or  fire  hazard  must  be 
promptly  removed  from  floors,  decks, 
stairs,  and  ladders. 

Section  214.521 — Flagging  Equipment 
for  On-Track  Roadway  Maintenance 
Machines  and  Hi-Rails  Vehicles 

This  section  requires  that  flagging  kits 
be  available  when  on-track  roadway 
maintenance  m^hines  and  hi-rail 
vehicles  are  operated  over  trackage 
subject  to  a  railroad  operating  rule 
requiring  flagging.  Flagging  kits  must 
comply  with  the  requirements  specified 
in  the  operating  rules  of  railroads  over 
which  the  equipment  is  being  operated. 
This  requirement  applies  to  each  on- 
track  roadway  maintenance  machine  or 
hi-rail  vehicle  that  is  being  operated 
alone  or  as  the  lead  or  trailing  piece  of 
equipment  in  a  roadway  work  group 
operating  under  the  same  occupancy 
authority.  Flagging  kits  are  not  needed, 
and  thus  are  not  required,  for  machines 
and  hi-rail  vehicles  that  are  being 
operated  as  middle  vehicles  in  a  single 
roadway  work  group.  However,  vehicles 
must  be  imder  the  same  occupancy 
authority  to  be  considered  part  of  a 
single  group. 

SecUon  214.523— Hi-Rail  Vehicles 

This  section  prescribes  certain 
inspection  and  record  keeping 
requirements  for  all  hi-rail  vehicles, 
new  as  well  as  existing.  It  also 
prescribes  specific  requirements  applied 
to  only  new  hi-rail  vehicles. 

By  definition,  hi-rail  vehicles  have 
retractable  flanged  wheels  giving  them 
the  ability  to  operate  over  the  general 
highway  system  as  well  as  on  the 
railroad  track.  Operation  of  these 
vehicles  over  the  general  highway 
system  requires  the  vehicle  to  be 
manufact\ired  to  meet  Federal  Motor 
Vehicle  Safety  Standards. 

Paragraph  (a)  requires  that  all  hi-rail 
vehicles  must  have  the  safety  critical 
components  of  the  hi-rail  gear  inspected 
at  least  annually.  Tram,  wheel  wear  and 
gage  measiu^ments  must  be  checked  at 
least  annually  and  adjusted,  if 
necessary,  to  provide  for  continued  safe 
operation.  If  the  hi-rail  vehicle  is 
involved  in  a  derailment  or  highway 
accident,  it  shall  be  inspected  and 
necessary  repairs  or  adjustments  made 
in  the  hi-rail  gear  prior  to  its  next 
operation  on  the  railroad  track.  An 
inspection  of  a  hi-rail  vehicle  following 
a  derailment  or  highway  accident  may 
consist  of  a  cursory  safety  check  to 


ensure  that  the  vehicle  remains  safe  to 
operate;  it  need  not  be  a  full  inspection 
comparable  to  the  required  annual 
inspection. 

Paragraph  (b)  specifies  a  record 
keeping  requirement  to  dociunent  the 
safety  inspections.  Records  may  be 
retained  on  paper  forms  devised  by  the 
employer,  or  they  may  be  stored 
electronically  in  a  computer  data  base. 
The  employer  shall  maintain  each 
record  for  at  least  one  year,  and  the 
records  shall  be  made  available  for 
inspection  and  copying  by  the  FRA 
during  normal  business  hours.  The 
records  may  be  kept  on  the  hi-rail 
vehicle  itself,  or  maintained  at  a 
location  designated  by  the  employer. 

The  requirements  specific  to  only  new 
hi-rail  vehicles  are  contained  in 
Paragraph  (c).  Each  new  hi-rail  vehicle 
shall  be  equipped  with: 

•  An  automatic  change-of-direction 
alarm  or  backup  alarm  which  produces 
an  audible  signal  that  is  at  least  three 
seconds  long,  loud  enough  to  be  heard 
by  roadway  workers  and  other  machine 
operators  within  the  inunediate  work 
area,  and  uniquely  distinguishable  from 
any  siurounding  noise. 

•  An  operative  warning  light  or 
beacon  moimted  to  the  roof  of  the 
vehicle  and  designed  to  intermittently 
flash  or  rotate  360  degrees.  The  Task 
Group  did  not  discuss  requirements  for 
a  particular  color  for  the  warning  light 
or  beacon.  FRA  requests  comments 
about  whether  or  not  the  final  rule 
should  specify  a  color  for  the  warning 
light  and  if  so,  what  color  is 
appropriate. 

Paragraph  (c)  does  not  specify  a 
decibel  level  required  for  the  change-of- 
direction  or  backup  alarms  on  hi-rail 
vehicles.  Rather,  the  proposed  standard 
for  loudness  of  these  devices  is  "loud 
enough  to  be  heard  by  roadway  workers 
and  other  machine  operators  within  the 
inunediate  area."  Such  a  standard  may 
invite  too  many  variables,  making  it 
difficult  for  FRA  to  enforce.  FRA  invites 
comment  about  whether  or  not  a  decibel 
standard  should  be  required  for  these 
devices,  and  if  so,  what  that  decibel 
level  should  be. 

Paragraph  (d)  requires  the  operator  of 
each  new  hi-rail  vehicle  to  inspect  the 
vehicle  for  compliance  with  this  subpart 
prior  to  each  daily  operation  of  that 
vehicle. 

Paragraph  (e)  requires  that  any  non- 
complying  condition  that  cannot  be 
repaired  immediately  should  be  tagged 
and  dated  in  a  manner  prescribed  by  the 
employer  and  promptly  reported  to  the 
employer's  designated  official. 

Paragraph  (f)  states  that  defective 
automatic  change-of-direction  or  backup 
alarms  and  360-degree  intermittent 
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warning  lights  or  beacons  must  be 
repaired  or  replaced  as  soon  as  practical 
within  seven  calendar  days. 

Section  214.525— Towing  With  On- 
Track  Roadway  Maintenance  Machines 
or  Hi-Rails  Vehicles 

This  section  prescribes  the  manner  in 
which  on-track  roadway  maintenance 
machines  or  hi-rail  may  be  used  to  tow 
pushcars  or  other  on-track  roadway 
maintenance  machines. 

Paragraph  (a)  specifies  that  whenever 
an  on-track  roadway  maintenance 
machine  or  hi-rail  is  used  to  tow  other 
equipment,  it  must  provide  a  safe  and 
secure  attachment  with  a  towing  bar  or 
other  coupling  device  designed  for  that 
purpose. 

Tne  towing  of  pushcars  or  other  on- 
track  roadway  maintenance  equipment 
is  prohibited  under  paragraph  (b)  when 
such  an  operation  would  exceed  the 
braking  capabilities  of  the  on-track 
roadway  maintenance  machine  or  hi-rail 
doing  the  towing.  When  determining 
whether  or  not  the  braking  capability  of 
a  machine  or  vehicle  would  be 
exceeded,  the  employer  must  also 
consider  the  track  gradient  or  slope  in 
the  area,  as  well  as  the  number  and 
weight  of  pushcars  or  other  equipment 
being  towed.  Paragraph  (b)  does  not 
cover  locomotives  haiUing  conventional 
rail  cars  used  in  track  maintenance 
work,  such  as  ballast  cars.  Such 
locomotives  must  meet  the  requirements 
in  49  CFR  part  229  {Raifroad 
Locomotive  Safety  Standards). 

Section  214.527— On-Track  Roadway 
Maintenance  Machines:  Inspection  for 
Compliance;  Schedule  for  Repairs 

This  section  prescribes  the  manner  in 
which  on-track  roadway  maintenance 
machines  are  to  be  inspected  and 
repaired.  Paragraph  (a)  requires  the 
operator  of  an  on-track  roadway 
maintenance  machine  to  perform  a  daily 
inspection  of  that  machine  for 
compliance  with  the  requirements  of 
this  subpart.  The  inspection  must  take 
place  prior  to  each  daily  operation  of 
that  machine.  Under  paragraph  (b),  any 
non-complying  condition  that  cannot  be 
immediately  repaired  must  be  tagged 
and  dated  according  to  established 
employer  procediu«s  and  reported  to 
the  designated  official. 

Paragraph  (c)  allows  for  continued 
operation  of  on-track  roadway 
maintenance  machines  with  noted  non- 
complying  conditions  subject  to  certain 
requirements: 

•  A  machine  with  non-complying 
headlights  or  work  lights  may  be 
operated  only  between  the  period  from 
V2  hour  before  sunrise  to  V-  hour  after 
sunset  for  seven  calendar  days.  In  other 


words,  it  may  not  be  operated  during 
the  darkness  between  simset  and 
sunrise.  The  V2  hour  before  siuuise 
(dawn)  and  the  Vz  hour  after  sunset 
(dusk)  are  thought  to  provide  enough 
light  for  safe  operation  on  a  temporary 
basis. 

•  Portable  horns  may  be  substituted 
for  non-complying  or  missing  horns  or 
other  audible  warning  devices  for  no 
more  than  seven  calendar  days. 

•  Temporary  portable  fire 
extinguishers  that  are  readily  available 
for  use  may  replace  missing,  defective, 
or  discharged  permanent  fire 
extinguishers  on  new  on-track  roadway 
maintenance  machines  for  seven 
calendar  days,  after  which  time  the 
permanent  fire  extinguisher  must  be 
replaced  or  repaired. 

•  Non-complying  change-of-direction 
alarms  or  backup  alarms,  and  360- 
degree  intermittent  warning  lights  or 
beacons  shall  be  repaired  or  replaced  as 
soon  as  practical  within  seven  calendar 
days. 

•  A  structiu^ly  defective  or  missing 
operator  seat  shall  be  replaced  or 
repaired  within  24  hours,  or  by  the  start 
of  the  machine's  next  toiu-  of  duty, 
whichever  is  later.  This  paragraph 
provides  flexibility  for  the  employer  in 
cases  where  the  operator  seat  is  found 
to  be  defective  on  a  Thursday  afternoon 
and  the  next  tour  of  duty  for  that 
machine  is  not  schedided  until  the 
following  Monday.  If  the  operator's  seat 
becomes  defective  during  the  machine's 
tour  of  duty,  the  machine  may  be 
operated  for  the  remainder  of  the 
operator's  tour  of  duty  only  if  it  is 
determined  that  the  operation  may 
continue  in  a  safe  manner. 

Section  214.529 — In-Service  Failure  of 
Primary  Braking  System 

Paragraph  (a)  states  that  in  the  event 
of  a  total  in-service  failure  of  an  on-track 
roadway  maintenance  machine's 
primary  braking  system,  the  machine 
may  be  operated  for  the  remainder  of 
the  toiu  of  duty  through  the  use  of  a 
secondary  braking  system,  if  the 
machine  is  so  equipped,  or  by  coupling 
to  another  on-track  roadway 
maintenance  machine.  In  either  case, 
the  employer  must  determine  that 
continued  operation  of  the  machine  is 
safe.  FRA  is  considering  adding  to  this 
section  criteria  to  be  used  by  the 
employer  in  determining  the  safety  of 
continuing  to  use  an  on-track  roadway 
maintenance  machine  after  its  primary 
braking  system  has  experienced  a  total 
in-service  failure.  FRA  seeks  conunents 
about  the  need  for  such  criteria  and 
what  the  criteria  should  include. 

Paragraph  (b)  states  that  in  the  event 
of  a  total  in-service  failiue  of  an  on-track 


roadway  maintenance  machine's 
primary  braking  system,  when  no 
secondary  braking  system  is  available 
and  no  other  machine  is  available  for 
coupling,  the  machine  may,  if  it  is 
determined  to  be  safe  to  do  so,  travel  to 
a  clearance  or  repair  point  where  it  shall 
be  placed  out  of  service  until  repaired. 

Section  214.531 — Schedule  of  Repairs 

This  section  specifies  a  general 
schedule  of  repairs  for  all  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles.  If  an  on-track  roadway 
maintenance  machine  or  hi-rail  vehicle 
does  not  meet  aU  of  the  requirements  of 
this  subpart,  it  shall  be  repaired  as  soon 
as  practical  within  seven  days. 

More  restrictive  requirements  for 
repairs  to  on-track  roadway 
maintenance  machines  apply  for 
missing  or  defective  operator  seats  as 
prescribed  in  §  214.527(c)(5),  as  well  as 
a  total  in-service  failure  of  a  primary 
braking  system  as  prescribed  in 
§  214.529.  In  the  event  necessary  parts 
for  the  repair  of  a  non-complying  on- 
track  roadway  maintenance  machine  or 
hi-rail  vehicle  are  not  in  the  employer's 
inventory  and  must  be  ordered,  the 
repair  schedule  is  governed  by  the 
requirements  specified  in  §  214.533 
which  addresses  the  availability  of 
repair  parts. 

Section  214.533 — Schedule  of  Repairs: 
Subject  to  Availability  of  Parts 

Under  paragraph  (a)  of  this  section, 
when  necessary  parts  needed  to  repair 
a  non-complying  condition  on  an  on- 
track  roadway  maintenance  machine  or 
new  hi-rail  vehicle  are  not  in  the 
employer's  inventory,  the  employer 
must  order  the  necessary  parts  by  the 
end  of  the  next  business  day  following 
the  report  of  the  non-complying 
condition. 

Paragraph  (b)  requires  the  employer  to 
repair  the  non-complying  on-track 
roadway  maintenance  machine  or  new 
hi-rail  within  seven  days  after  receiving 
the  necessary  parts.  However,  if  the 
non-complying  condition  still  exists  30 
days  after  the  initial  report  of  the 
condition,  regardless  of  the  reason,  the 
employer  must  remove  the  on-track 
roadway  maintenance  machine  or  new 
hi-rail  from  service  until  the  condition 
is  brought  into  compliance.  FRA 
realizes  that  there  may  be  times  when 
parts  needed  for  repairs  are  difficidt  or 
impossible  for  the  employer  to  obtain. 
The  employer  may  continue  to  use  the 
on-track  roadway  maintenance  machine 
or  new  hi-rail  with  a  non-complying 
condition  until  the  necessary  parts  for 
repair  are  received,  subject  to  the 
requirements  of  §  214.503.  The  defective 
machine  or  hi-rail  must  be  removed 
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from  service  30  days  after  the  defect  is 
reported.  This  provision  prevents  the 
use  of  a  defective  on-track  roadway 
maintenance  machine  or  new  hi-rail  for 
a  protracted  and  undetermined  length  of 
time. 

Paragraph  (c)  states  that  if  the 
employer  fails  to  order  the  necessary 
parts  as  required  in  paragraph  (a)  of  this 
section,  or  fails  to  install  the  repair  parts 
within  seven  days  after  receiving  them 
as  required  in  paragraph  (b)  of  this 
section,  it  must  remove  the  on-track 
roadway  maintenance  machine  or  new 
hi-rail  from  service  until  it  is  brought 
into  compliance. 

To  ensiu«  that  the  provisions  of  this 
section  are  followed,  FRA  must  be  able 
to  review  records  concerning  the 
ordering  and  installation  of  parts 
necessary  to  repair  machines  and  hi- 
rails.  Paragraph  (d)  requires  the 
employer  to  maintain  for  one  year 
records  relating  to  the  ordering  and 
installation  of  repair  parts  on-track 
roadway  maintenance  machines  and 
new  hi-rails.  The  employer  may  decide 
how  and  where  the  records  are  kept. 
The  records  may  be  electronic  or  on 
paper.  They  may  be  stored  on  the 
vehicles  or  in  a  location  chosen  and 
designated  by  the  employer. 

Regulatory  Impact 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies 

This  NPRM  has  been  evaluated  in 
accordance  with  existing  policies  emd 
procedures.  It  is  considered  to  be  non- 
significant under  both  Executive  Order 
12866  and  DOT  policies  and  procediu'es 
(44  FR  11034.  February,  26, 1979).  FRA 
has  prepared  and  placed  in  the  docket 
a  regulatory  analysis  addressing  the 
economic  impact  of  the  rule.  Pocument 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue, 
NW.,  Seventh  Floor,  Washington,  DC. 
Photocopies  also  may  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk.  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590. 

This  proposal  would  cost  about 
$1,250,000  per  year.  About  40%  of  that 
or  $500,000  per  year  would  go  into 
safety  enhancements  which  serve  to 
prevent  accidents  and  acute  injuries  of 
the  type  usually  reported  to  FRA.  That 
portion  would  generate  benefits  of  about 
$1,900,000  per  year.  The  remainder  of 
the  proposal  would  address  long  term 
risks  like  skin  cancer  and  chronic 
diseases  related  to  silica  exposure,  or 
would  address  event  mitigation,  through 
requiring  first-aid  kits  and  fire 
extinguishers.  FRA  does  not  have  a  good 


way  to  quantify  that  portion  of  the 
benefit,  although  existing  industry 
practices,  and  the  willing  participation 
of  the  representatives  of  the  railroads 
are  substantial  evidence  that  the  burden 
is  likely  not  to  be  very  great.  The  almost 
infinite  variety  of  equipment  involved 
combined  with  limited  information 
collection  resoiurces  and  reporting 
detail,  make  it  impossible  more 
accurately  to  measure  the  problem 
without  a  substantial  expenditure  of 
resources.  But  in  consultation  with  our 
industry  partners,  we  have  agreed  that 
there  is  a  risk  reduction  opportunity. 
We  have,  together,  come  up  with  a 
reasonable  minimum  set  of  precautions 
and  measures,  at  a  reasonable  level  of 
costs,  that  we  believe  will  achieve  the 
desired  reduction  in  risk.  Oiu-  industry 
partners  will  willingly  absorb  these  new 
costs  because  they  believe  it  is  justified 
to  do  so. 

A  significant  portion  of  the  costs  of 
environmental  controls  will  be  offset  by 
productivity  enhancements.  The  vast 
majority  of  new  roadway  maintenance 
machines  are  ordered  with  air 
conditioning  because  it  enhances 
productivity.  There  may  be  some  cases 
in  which  the  additional  productivity 
does  not  offset  the  cost  of  the 
environmental  controls,  but  there  will 
be  a  safety  benefit  in  terms  of  reduced 
long  term  exposure  to  silica  dust. 

F^A  found  one  fatal  accident  in  the 
years  1996-2000  which  would  have 
been  prevented  by  the  proposed  rule.  In 
that  case  a  contract  employee  fell  off  a 
crane,  which  then  rolled  over  him.  The 
proposal  would  have  required  a  safe 
place  to  ride  on  the  crane  and  likely 
would  have  prevented  the  fatality.  See 
FRA  accident  file  CFE-4-97,  6/23/97, 
Fort  Worth,  Texas. 

FRA  analyzed  the  costs  estimates 
provided  to  the  task  group  by  AAR.  FRA 
believes  that  the  number  of  imits 
affected  was  estimated  as  too  high  a 
number  by  AAR,  and  has  adjusted  its 
estimates  accordingly,  but  FRA  seeks 
comments  from  knowledgeable  parties 
regarding  the  number  of  imits  eiffected 
by  each  provision,  the  unit  cost  of  the 
provision  as  it  applies  to  those  roadway 
maintenace  machines,  the  annual 
maintenance  and  upkeep  costs  of  the 
proposal,  and  the  benefits  of  the 
proposal,  including  any  particular 
serious  accidents  which  FRA  has 
overlooked  in  its  analysis,  which  may 
be  found  in  the  public  docket. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  proposed  and  final  rules  to  assess 
their  impact  on  small  entities.  FRA  has 
prepared  and  placed  in  the  docket  an 


Initial  Regulatory  Flexibility 
Assessment  (IRFA)  which  assesses  the 
small  entity  impact  on  this  proposal. 
Document  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  7th  floor,  Washington,  DC. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

"Small  entity"  is  defined  in  5  U.S.C. 
601  as  a  small  business  concern  that  is 
independently  owned  and  operated,  and 
is  not  dominant  in  its  field  of  operation. 
The  U.S.  Small  Business  Administration 
(SBA)  has  authority  to  regulate  issues 
related  to  small  businesses,  and 
stipulates  in  its  size  standards  that  a 
"small  entity"  in  the  raifroad  industry  is 
a  railroad  business  "line-haul 
operation"  that  has  fewer  than  1,500 
employees  and  a  "switching  and 
terminal"  establishment  with  fewer  than 
500  employees.  SBA*s  "size  standards" 
may  be  altered  by  Federal  agencies,  in 
consultation  with  SBA  and  in 
conjunction  with  public  comment. 

Pursuant  to  that  authority,  FRA  has 
published  an  interim  policy  which 
formally  establishes  "small  entities"  as 
being  railroads  which  meet  the  line 
haulage  revenue  requirements  of  a  Class 
III  railroad.  Currently,  the  revenue 
requirements  are  $20  million  or  less  in 
annual  operating  revenue.  The  $20 
million  limit  is  based  on  the  Surface 
Transportation  Board's  (STB's) 
threshold  of  a  Class  III  railroad  carrier, 
which  is  adjusted  by  applying  the 
railroad  revenue  deflator  adjustment  (49 
CFR  part  1201).  The  same  dollar  limit 
on  revenues  is  established  to  determine 
whether  a  railroad  shipper  or  contractor 
is  a  small  entity.  FRA  proposes  to  use 
this  alternative  definition  of  "small 
entity"  for  this  rulemaking.  Since  this  is 
an  alternative  definition,  FRA  is  using  it 
in  consultation  with  the  SBA  and 
requests  public  comments  on  its  use. 

FRA  took  steps  during  the 
proceedings  for  this  rulemaking  to 
minimize  the  adverse  effects  of  the 
proposal  on  small  entities.  FRA  invited 
the  American  Short  Line  Railroad 
Administration  (ASLRRA)  to  be  a 
member  of  the  task  group.  ASLRRA 
declined,  securing  representation  by  the 
individual  also  representing  the  AAR.  It 
appears  the  proposal  will  have  a 
minimal  effect  on  small  entities  as  the 
overwhelming  majority  of  roadway 
maintenance  machines  owned  by  small 
entities  were  manufactiu^d  before  1990, 
and  would  be  exempt  from  the  proposal. 
FRA  was  careful  to  limit  retrofit 
requirements,  which  might  have 
imposed  an  undue  burden  on  small 
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entities.  There  appears  to  be  no 
substantial  impact  on  a  significant 
number  of  small  entities.  FRA  seeks 
comments  on  the  effect  of  the 
accompanying  proposal  on  small 
entities. 

The  IRFA  concludes  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Thus,  FRA  certifies  that  this  proposed 
rule  is  not  expected  to  have  a 
"significant"  economic  impact  on  a 
"substantial"  nimiber  of  small  entities. 


In  order  to  determine  the  significance  of 
the  economic  impact  for  the  final  rule's 
Regulatory  Flexibility  Assessment 
(RFA),  FRA  invites  comments  bom  all 
interested  parties  concerning  the 
potential  economic  impact  on  small 
entities  caused  by  this  proposed  rule. 
The  Agency  will  consider  the  comments 
and  data  it  receives,  or  lack  thereof,  in 
making  a  decision  on  the  RFA  for  the 
final  rule. 


C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  amendment  to  the 
final  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.  The  sections  that  contain  the  new 
information  collection  requirements  of 
the  Subpart  D,  which  will  be  added  to 
those  of  the  Roadway  Worker  Protection 
Final  Rule  (49  CFR  part  214),  and  the 
estimated  time  to  fulfill  each 
requirement  are  as  follows; 


CFR  Section 

Respondent 
universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden  hours 

Total  anxHjnt 
burden  cost 

214.503— Good  Faitti  Challenges;  Proce- 
dures for  Notification  and  Resolution. 
-Resolution  Procedures  

50,000  Roadway 
Workers. 

685  Railroads  

685  Railroads  

685  Railroads  

685  Railroads  

fias  Railroads  

685  Railroads  

685  Railroads  

685  Railroads  

685  Railroads  

685  Railroads  

685  Railroads  

685  Railroads 

250  notrfk:ations 

20  procedures 

30  lists  ..; 

10  minutes 

42 

40 
75 

2 
21 

100 

333 
525 

500 

1.500 
84 

184 

63 

1,260 

2  hours 

1,520 

214.505— Req'd  Environmental  Control 
and  Protection  Systems  For  New  On- 
Line  Roadway  Maintenance  Machines 
with  Enclosed  Cabs. 

—Designated  Machines 

214.511— Req'd  Audible  Warning  De- 
vices For  New  On-Track  Roadway 
Maintenance  Machines. 

214.513— Retrofitting  of  Existing  On- 
Track  Roadway  Maintenance  Ma- 
chines. 

— Identification  of  Triggering  Mecha- 
nism— Horns. 

214.515— Overhead  Covers  For  Existing 
On-Track  Roadway  Maintenance  Ma- 
chines. 

214.517— Retrofitting  of  Existing  On- 
Track  Roadway  Maintenance  Ma- 
chines Manufactured  After  1990. 

214  523 — Hi-Rail  Vehicles 

2.5  tiours 

2.850 

20  add'l  machine  .... 
250  mechanisms  .... 

1,200  stencils 

5  minutes  

76 

5  minutes 

630 

5  minutes 

3.000 

4,000  mechanisms 

1 ,050  requests  + 
050  responses. 

6,000  stencils 

5  minutes  

9,990 

10  minutes  +  20 
minutes. 

5  minutes  

18,550 
15,000 

3,000  insp.  record  ... 

250  tags  -t-  250  re- 
ports. 

550  tags  +  550  re- 
ports. 

250  records 

30  minutes  

45.000 

^^on-Complying  Conditk>ns 

5  min.  +  5  min  

5  min.  +  5  min  

15  minutes 

2,250 

214.527 — inspection  for  Compliance;  Re- 
pair Schedules. 

214.533— Schedule  of  Repairs;  Subject 
to  Availability  of  Parts. 

5,520 
2,394 

All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  FRA  solicits 
comments  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
acciuacy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  biu-den  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 


package  submitted  to  OMB  contact 
Robert  Brogan  at  202-493-6292. 

FRA  believes  that  soliciting  public 
comment  will  promote  its  efforts  to 
reduce  the  administrative  and 
paperwork  burdens  associated  with  the 
collection  of  information  mandated  by 
Federal  regulations.  In  summary,  FRA 
reasons  that  comments  received  will 
advance  three  objectives:  (i)  reduce 
reporting  biu'dens;  (ii)  ensure  that  it 
orgcUiizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resoiu-ces 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Comments  must  be  received  no  later 
than  March  12,  2001.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  collection  of 


information  requirements  should  direct 
them  to  Robert  Brogan,  Federal  Railroad 
Administration,  RRS-21,  Mail  Stop  17, 
1120  Vermont  Ave.,  NW.,  MS-17. 
Washington.  DC  20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  nUe  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  FRA  intends  to  obtain 
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current  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

D.  Envimnmental  Impact 

ERA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  the  ERA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et.  seq.),  other  environmental 
statutes,  Executive  Orders,  and  OOT 
Order  5610.1c.  This  NPRM  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

E.  Federalism  Implications 

ERA  has  analyzed  this  NPRM  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  issued  on  August  4. 1999,  which 
directs  Federal  agencies  to  exercise  great 
care  in  establishing  policies  that  have 
federalism  implications.  See  64  ER 
43255.  From  the  information  ERA  has  at 
this  time,  it  is  apparent  that  the  rule  as 
proposed  may  have  federalism 
implications.  The  governance  .of  safety 
of  hi-rail  vehicles  may  have  an 
unintended  effect  on  state  laws 
addressing  the  safety  of  these  vehicles 
as  they  are  operated  over  roads  and 
highways.  The  rule  proposed  in  this 
dociunent  is  meant  to  cover  the  safety 
of  hi-rail  vehicles  only  while  they  are 
operated  on  railroad  tracks.  The 
proposed  requirements  on  hi-rail 
vehicles  are  not  intended  to  preempt 
any  state  laws  addressing  motor 
vehicles.  ERA  requests  comments 
concerning  what  state  laws,  if  any,  may 
be  affected  by  this  proposed  rule. 

If  it  is  determined  through  the 
comment  period  that  federalism  is 
impacted,  ERA  will  document  its 
consultations  with  State  and  local 
officials  as  appropriate  and  will  prepare 
a  federalism  summary  impact  statement 
to  accompany  the  final  rule.  ERA  will 
continue  to  consult  with  State  and  local 
officials  during  this  rulemaking 
proceeding.  The  RSAC,  which 
recommended  this  proposed  rule,  has  as 
permanent  members  two  organizations 
representing  State  and  local  interests: 
the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO)  and  the  Association  of  State 
Rail  Safety  Managers  (ASRSM).  The 
RSAC  regularly  provides 
reconunendations  to  the  ERA 
Administrator  for  solutions  to  regulatory 


issues  that  reflect  significant  input  from 
its  State  members. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Piursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
Federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  (See  Section  201).  Section  202  of 
the  Act  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for 
inflations)  in  any  one  year,  and  before 
promulgating  any  final  rule  for  which  a 
general  notice  of  proposed  rulemaking 
was  published,  the  agency  shall  prepare 
a  written  statement .  .  ."  detailing  the 
effect  on  State,  local  and  tribal 
governments  and  the  private  sector.  The 
NPRM  issued  today  will  not  result  in 
the  expenditure,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year, 
and  thus  preparation  of  a  statement  is 
not  required. 

List  of  Subiects  in  49  CFR  Part  214 

Bridges,  Occupational  safety  and 
health.  Penalties,  Railroad  safety. 
Reporting  and  record  keeping 
requirements. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  ERA 
proposes  to  amend  Part  214,  Title  49, 
Code  of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  214 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

2.  Section  214.7  is  amended  by 
adding  in  alphabetical  order  definitions 
as  follows: 

§214.7    Definitions. 

*  *  tk  *  * 

Designated  official  means  any 
person(s)  designated  by  the  employer  to 
receive  notification  of  non-complying 
conditions  on-track  roadway 
maintenance  machines  and  hi-rail 
vehicles. 
***** 

Hi-rail  vehicle  means  a  roadway 
maintenance  machine  that  is 
manufactured  to  meet  Federal  Motor 
Vehicle  Safety  Standards  and  is 


equipped  with  retractable  flanged 
wheels  so  that  the  vehicle  may  travel 
over  the  highway  or  on  railroad  tracks. 

Hi-rail  vehicle,  new  means  a  hi-rail 
vehicle  that  is  ordered  after  [date  90 
days  following  the  effective  date  of  this 
rule]  or  completed  after  [date  one  year 
following  the  effective  date  of  this  rule]. 
***** 

On-track  roadway  maintenance 
machine  means  a  self-propelled,  rail 
mounted,  non-highway,  maintenance 
machine  whose  light  weight  is  in  excess 
of  7,500  pounds,  and  whose  purpose  is 
not  for  the  inspection  of  railroad  track. 

On-track  roadway  maintenance 
machine,  existing  means  any  on-track 
roadway  maintenance  machine  that 
does  not  meet  the  definition  of  a  new 
on-track  roadway  maintenance  machine. 

On-track  roadway  maintenance 
machine,  new  means  an  on-track 
roadway  maintenance  machine  that  is 
ordered  after  [date  90  days  following  the 
effective  date  of  this  rule)  and 
completed  after  [date  one  year  following 
the  effective  date  of  this  rule]. 
***** 

3.  Subpart  D  is  added  to  part  214 
reading  as  follows: 

Subpart  D — On-Tracl(  Roadway 
Maintenance  Machines  and  Hi-Rails 

Sec. 

214.501     Purpose  and  scope. 

214.503    Good  faith  challenges;  procedures 

for  notification  and  resultion. 
214.505     Required  environmental  control 

and  protection  systems  for  new  on-track 

roadway  maintenance  machines  with 

enclosed  cabs. 
214.507    Required  safety  equipment  for  new 

on-track  roadway  maintenance 

machines. 
214.509    Required  visual  illumination  and 

reflective  devices  for  new  on-tracis 

roadway  maintenance  machines. 
214.511     Required  audible  warning  devices 

for  new  on-track  roadway  maintenance 

machines. 
214.513    Retrofitdng  of  existing  on-track 

roadway  maintenance  machines. 
214.515    Overhead  covers  for  existing  on- 
track  roadway  maintenance  machines. 
214.517     Retrofitting  on  existing  on-track 

roadway  maintenance  machines 

manufactiu^d  after  1990. 
214.519    Floors,  decks,  stairs,  and  ladders 

for  on-track  roadway  maintenance 

machines. 
214.521     Flagging  equipment  for  on-track 

roadway  maintenance  machines  and  hi- 
rail  vehicles. 
214.523     Hi-rail  vehicles. 
214.525    Towing  with  on-track  roadway 

maintenance  machines  or  hi-rail 

vehicles. 
214.527    Inspection  for  compliance: 

schedule  for  repairs. 
214.529    In-service  {ailure  of  primary 

braking  system. 
214.531     Schedule  of  repairs. 
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214.533     Schedule  of  repairs;  subject  to 
availability  of  parts. 

1 21 4.501     Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  caused 
by  the  lawful  operation  of  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles. 

(b)  This  subpart  prescribes  minimum 
safety  standards  for  on-track  roadway 
maintenance  machines  and  hi-rail 
vehicles.  An.  employer  may  prescribe 
additional  or  more  stringent  standards 
that  are  consistent  with  this  subpart. 

(c)  Any  working  condition  that  . 
involves  the  protection  of  employees 
engaged  in  roadway  maintenance  duties 
covered  by  this  subpart  but  is  not  within 
the  subject  matter  addressed  by  this 
subpart,  including  employee  exposure 
to  noise,  shall  be  governed  by  the 
regulations  of  the  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration  (29  CFR  part  110). 

§214.503    Good  faith  challenges; 
procedures  for  notification  and  resolution. 

(a)  An  employee  operating  an  on-track 
roadway  maintenance  machine  will 
inform  the  employer  whenever  the 
employee  makes  a  good  faith 
determination  that  the  employer's  rules 
governing  the  machine  do  not  comply 
with  ERA  regulations. 

(b)  Any  employee  charged  with 
operating  an  on-track  roadway 
maintenance  machine  covered  by  this 
subpart  may  refuse  to  operate  the 
machine  if  the  employee  makes  a  good 
faith  determination  that  it  does  not 
comply  with  this  subpart  or  has  a 
condition  that  prohibits  its  safe 
operation.  The  employer  will  not 
require  the  employee  to  operate  the 
machine  imtil  the  challenge  resulting 
firom  the  good  faith  determination  is 
resolved. 

(c)  Each  employer  will  have  in  place, 
and  will  follow,  written  procedures  to 
assure  prompt  and  equitable  resolution 
of  challenges  resulting  from  good  faith 
determinations  made  in  accordance 
with  this  section.  The  procedures  will 
include  specific  steps  to  be  taken  by  the 
employer  to  investigate  each  good  faith 
challenge,  as  well  as  procedures  to 
follow  once  the  employer  finds  a 
challenged  machine  does  not  comply 
with  this  subpart  or  is  otherwise  unsafe 
to  operate.  The  procedures  will  also 
include  the  title  and  location  of  the 
employer's  designated  official. 

§  21 4.505     Required  environmental  control 
and  protection  systems  for  new  on-track 
roadway  maintenance  machines  with 
enclosed  cabs. 

(a)  The  following  new  on-track 
roadway  maintenance  machines  will  be 


equipped  with  enclosed  cabs  with 
operative  heating  systems,  operative  air 
conditioning  systems,  and  operative 
positive  pressurized  ventilation 
systems: 

(1)  Ballast  regulators; 

(2)  Tampers; 

(3)  Mechanical  brooms; 

(4)  Rotary  scarifiers; 

(5)  Undetcutters;  or 

(6)  Functional  equivalents  of  any  of 
the  machines  listed  in  the  paragraph  (a). 

(b)  New  on-track  roadway 
maintenance  machines,  and  existing 
roadway  maintenance  machines 
specifically  designated  by  the  employer, 
of  the  types  listed  in  paragraph  (a)  of 
this  section  will  be  capable  of  protecting 
employees  on  the  machines  from 
exposure  to  air  contaminants,  in 
accordance  with  29  CFR  1910.1000. 

(c)  An  employer  will  maintain  a  list 
of  new  and  designated  roadway 
maintenance  machines  of  the  types 
listed  in  paragraph  (a)  of  this  section. 
The  list  will  be  kept  current  and 
available  to  the  Federal  Railroad 
Administration  and  other  Federal  and 
state  agencies  upon  request. 

(d)  An  existing  roadway  maintenance 
machine  of  the  types  listed  in  paragraph 
(a)  of  this  section  becomes  "designated" 
when  the  employer  adds  the  machine  to 
the  list  required  in  paragraph  (c)  of  this 
section.  The  designation  is  irrevocable, 
and  the  designated  existing  roadway 
maintenance  machine  remains  subject 
to  paragraph  (b)  of  this  section  until  it 

is  retired  or  sold. 

(e)  If  the  ventilation  system  on  a  new 
on-track  roadway  maintenance  machine 
or  a  designated  existing  on-track 
roadway  maintenance  machine  of  the 
types  listed  In  paragraph  (a)  of  this 
section  becomes  incapable  of  protecting 
employees  on  the  machine  irom 
exposure  to  air  contaminants  in 
accordance  with  29  CFR  1910.1000, 
personal  respiratory  protective 
equipment  will  be  provided  for  each 
operator  of  that  machine  until  the 
machine  is  repaired  in  accordance  with 
§214.531. 

(f)  Personal  protective  equipment 
provided  for  operators  of  new  on-track 
roadway  maintenance  machines  and 
designated  existing  on-track  roadway 
maintenance  machines  of  the  types 
listed  in  paragraph  (a)  of  this  section 
will  meet  U.S.  Department  of  Labor 
standards  set  forth  in  29  CFR  1910.134. 
including  Appendices  A,  B-1,  B-2,  C, 
and  D  of  that  section. 

(g)  New  on-track  roadway 
maintenance  machines  with  enclosed 
cabs,  other  than  the  types  listed  in 
paragraph  (a)  of  this  section,  will  be 
equipped  with  operative  heating  and 
ventilation  systems. 


(h)  When  new  on-track  roadway 
maintenance  machines  require 
operation  from  non-enclosed  stations 
outside  of  the  main  cab,  the  non- 
enclosed  stations  will  be  equipped, 
where  feasible  from  an  engineering 
standpoint,  with  a  permanent  or 
temporary  roof,  canopy,  or  umbrella 
designed  to  provide  some  cover  fit)m 
normal  rain  and  midday  sun. 

§  21 4.507    Required  safety  equipment  for 
new  on-track  roadway  maintenance 
machines. 

(a)  Each  new  on-track  roadway 
maintenance  machine  will  be  equipped 
with: 

(1)  A  seat  for  each  operator,  except  as 
provided  for  in  paragraph  (b)  of  this 
section; 

(2)  A  safe  and  secure  position  with 
handholds,  handrails,  or  a  secure  seat 
for  each  roadway  worker  transported  on 
that  machine,  as  well  as  protection  from 
moving  parts  inside  of  the  cab; 

(3)  A  positive  method  of  securement 
for  turntables  through  engagement  of 
pins  and  hooks  that  block  the  descent  of 
devices  below  the  rail  head  when  not  in 
use; 

(4)  A  windshield  with  safety  glass,  or 
other  material  with  similar  properties, 
and  power  windshield  wipers  or 
suitable  alternatives  that  provide  the 
operator  an  equivalent  level  of  vision  if 
windshield  wipers  are  incompatible 
with  the  windshield  material; 

(5)  A  machine  braking  system  capable 
of  effectively  controlling  the  movement 
of  the  machine  under  normal  operating 
conditions; 

(6)  A  first  aid  kit  that  is  readily 
accessible  and  meets  U.S.  Department  of 
Labor  requirements  of  29  CFR 
1926.50(d)(2);  and 

(7)  An  operative  and  properly  charged 
fire  extinguisher  of  5  BC  rating  or  higher 
which  is  securely  mounted  and  readily 
accessible  to  the  operator  from  the 
operator's  work  station. 

(b)  New  on-track  roadway 
maintenance  machines  designed  to  be 
operated  and  transported  by  the 
operator  in  a  standing  position  will  be 
equipped  with  handholds  and  handrails 
to  providethe  operator  with  a  safe  and 
secure  position. 

(c)  Each  new  on-track  roadway 
maintenance  machine  that  weighs  more 
than  32,500  pounds  light  weight  and  is 
operated  in  excess  of  20  mph  will  be 
equipped  with  a  speed  indicator  that  is 
accurate  within  ±  5  mph  of  actual  speed 
at  speeds  10  mph  and  above. 

(d)  Each  new  on-track  roadway 
maintenance  machine  will  have  the  as- 
built  light  weight  displayed  in  a 
conspicuous  location  on  the  machine. 
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§  21 4.509  Required  visual  iliumination  and 
reflective  devices  for  new  on-tracl(  roadway 
maintenance  machines. 

Each  new  on-tiack  roadway 
maintenance  machine  will  be  equipped 
with  the  following  visual  illumination 
and  reflective  devices: 

(a)  An  illumination  device,  such  as  a 
headlight,  capable  of  illuminating 
obstructions  on  the  track  ahead  in  the 
direction  of  travel  for  a  distance  of  300 
feet  imder  normal  weather  and 
atmospheric  conditions; 

(b)  Work  lights,  if  the  machine  is 
operated  during  the  period  from  V2  hour 
after  simset  to  V2  hour  before  sunrise  or 
in  dark  areas  such  as  tunnels,  unless 
equivalent  lighting  is  otherwise 
provided; 

(c)  An  operative  360-degree 
intermittent  warning  light  or  beacon 
mounted  on  the  roof  of  the  machine. 
New  roadway  maintenance  machines 
that  are  not  equipped  with  Bxed  roofs 
and  have  a  light  weight  greater  than 
7,000  pounds  but  less  than  17.500 
pounds  are  exempt  from  this 
requirement; 

(d)  A  brake  light  activated  by  the 
application  of  the  machine  braking 
system,  and  designed  to  be  visible  for  a 
distance  of  300  feet  under  normal 
weather  and  atmospheric  conditions; 
and 

(e)  Visual  reflective  equipment,  such 
as  rearview  mirrors. 

$  21 4.51 1    Required  audible  warning 
devices  for  new  on-tracl(  roadway 
maintenance  machines. 

Each  new  on-track  roadway 
maintenance  machine  will  be  equipped 
with: 

(a)  A  horn  or  audible  warning  device 
that  produces  a  sound  loud  enough  to 
be  heard  by  roadway  workers  and  other 
machine  operators  within  the 
immediate  work  area.  The  triggering 
mechanism  for  the  device  shall  be 
clearly  identifiable  and  within  easy 
reach  of  the  machine  operator;  and 

(b)  An  automatic  change-of-directiou 
alarm  which  provides  an  audible  signal 
that  is  at  least  three  seconds  long  and  is 
distinguishable  from  the  surroimding 
noise. 

§  21 4.51 3  Retrofitting  of  existing  ort-traci( 
roadway  maintenance  machines. 

(a)  Each  existing  on-track  roadway 
maintenance  machine  will  have  a  safe 
and  secure  position  for  each  roadway 
worker  transported  on  that  machine  and 
protection  from  moving  parts  inside  the 
cab. 

(b)  By  [date  one  year  following  the 
effective  date  of  this  rule],  each  existing 
on-track  roadway  maintenance  machine 
will  have  stenciling  or  documentation 


on  the  machine  identifying  the  location 
of  safe  and  seciue  positions  for  the 
machine  operator  and  roadway  workers 
to  be  transported  on  the  machine.  If 
roadway  workers  are  not  permitted  on 
the  machine,  the  prohibition  will  be 
noted  by  the  stenciling  or 
dociunentation  on  the  machine. 

(c)  By  [date  18  months  following  the 
effective  date  of  this  rule],  each  existing 
on-track  roadway  maintenance  machine 
will  be  equipped  with  a  permanent  or 
portable  horn  or  audible  warning  device 
that  produces  a  soimd  loud  enough  to 
be  heard  by  roadway  workers  and  other 
machine  operators  within  the 
immediate  work  area.  The  triggering 
mechanism  for  the  device  will  be  clearly 
identifiable  and  within  easy  reach  of  the 
machine  operator. 

(d)  By  [date  18  months  following  the 
effective  date  of  this  rule],  each  existing 
on-track  roadway  maintenance  machine 
will  be  equipped  with  a  permanent 
illumination  device  or  a  portable  light 
that  is  securely  placed  and  not  hand- 
held. The  illiunination  device  or 
portable  light  will  be  capable  of 
illiuninating  obstructions  on  the  track 
ahead  for  a  distance  of  300  feet  imder 
normal  weather  and  atmospheric 
conditions  when  the  machine  is 
operated  during  the  period  from  Vz  hour 
after  sunset  to  V2  hour  before  simrise  or 
in  dark  areas  such  as  timnels. 

§  21 4.51 5    Overtiead  covers  for  existing  on- 
track  roadway  maintenartce  machines. 

(a)  Overhead  covers  on  existing  on- 
track  roadway  maintenance  machines 
will  be  repaired  by  [date  18  months 
following  the  effective  date  of  this  rule] 
and  thereafter  maintained  in  accordance 
with  the  provisions  of  §  214.531. 

(b)  The  employer  will  evaluate  the 
feasibility  of  providing  an  overhead 
cover  for  an  existing  on-track  roadway 
maintenance  machine  if  requested  in 
writing  by  the  operator  assigned  to 
operate  that  machine  or  by  the 
operator's  designated  representative. 
The  employer  will  provide  the  operator 
a  written  response  for  each  request 
within  60  days.  When  the  employer 
finds  the  addition  of  an  overhead  cover 
is  not  feasible,  the  response  will  include 
an  explanation  of  the  reasoning  used  by 
the  employer  to  reach  that  conclusion. 

§  214.517    Retrofitting  of  existing  on-track 
roadway  maintenance  machines 
manufactured  after  1990. 

In  addition  to  the  requirements  of 
§  214.513,  after  [date  18  months 
following  the  effective  date  of  this  rule], 
each  existing  on-track  roadway 
maintenance  machine  manufactured 
after  1990  must  have  the  following: 

(a)  A  change-of-direction  alarm  or 
rearview  mirror  or  other  rearward 


viewing  device,  if  feasible  from  an 
engineering  standpoint; 

(d)  An  operative  heater,  when  the 
machine  is  equipped  with  a  heater  by 
the  manufacturer  and  is  operated  at  an 
ambient  temperature  less  than  50 
degrees  Fahrenheit; 

(c)  The  light  weight  of  the  machine 
stenciled,  or  otherwise  clearly 
displayed,  on  the  machine  if  the  light 
weight  is  known; 

(d)  Reflective  material,  or  a  reflective 
device,  or  operable  brake  lights; 

(e)  Safety  glass  when  glass  is  normally 
replaced,  except  that  replacement  glass 
that  is  specifically  intended  for  on-track 
roadway  maintenance  machines  and  is 
in  the  employer's  inventory  as  of 
[effective  date  of  this  rule]  may  be 
utilized  until  exhausted; 

(f)  A  turntable  restraint  device  to 
prevent  undesired  lowering,  or  a 
warning  light  indicating  that  the 
ttimtable  is  not  in  the  normal  travel 
position;  and 

(g)  Handholds,  handrails,  or  a  secure 
seat  or  bench  position  for  each  roadway 
worker  transported  on  the  machine. 

§  21 4^1 9    Floors,  decks,  stairs,  and 
ladders  for  on-track  roadway  maintenance 
machines. 

Floors,  decks,  stairs,  and  ladders  of 
on-track  roadway  maintenance 
machines  will  be  of  appropriate  design 
and  maintained  to  provide  secure  access 
and  footing,  and  will  be  free  of  oil, 
grease,  or  any  obstruction  which  creates 
a  slipping,  falling,  or  fire  hazard. 

§  21 4.521  Flagging  equipment  for  on-track 
roadway  maintenance  machines  and  hi-rail 
vehicles. 

When  operating  over  trackage  subject 
to  a  railroad  operating  rule  requiring 
flagging,  each  on-track  roadway 
maintenance  machine  and  each  hi-rail 
vehicle  will  have  on  board  a  flagging  kit 
that  complies  with  the  operating  rules  of 
the  railroad  if  the  equipment  is  not  part 
of  a  roadway  work  group  or  is  the  lead 
or  trailing  piece  of  equipment  in  a 
roadway  work  group  operating  under 
the  same  occupancy  authority. 

§214.523    Hi-rail  vehicles. 

(a)  The  hi-rail  gear  of  all  hi-rail 
vehicles  will  be  safety  inspected  at  least 
annually.  Tram,  wheel  wear  and  gage 
measinements  will  be  adjusted  if 
necessary  to  allow  the  vehicle  to  be 
safely  operated. 

(b)  Each  employer  will  keep  records 
pertaining  to  compliance  with 
paragraph  (a)  of  this  section.  Records 
may  be  kept  on  forms  provided  by  the 
employer  or  by  electronic  means.  The 
employer  will  retain  each  record  for  at 
least  one  year,  and  the  records  will  be 
available  for  inspection  and  copying  by 
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the  Federal  Railroad  Administration 
during  normal  business  hours.  The 
records  may  be  kept  on  the  hi-rail 
vehicle  or  at  a  location  designated  by 
the  employer. 

(c)  A  new  hi-rail  vehicle  will  be 
equipped  with: 

(1)  An  automatic  change-of-direction 
alarm  or  backup  alarm  that  provides  an 
audible  signal  at  least  three  seconds 
long  and  distinguishable  from  the 
surroimding  noise;  and 

'  (2)  An  operable  360-degree 
intermittent  warning  light  or  beacon 
mounted  on  the  outside  of  the  vehicle. 

(d)  Prior  to  starting  work  each  day,  the 
operator  of  a  new  hi-rail  vehicle  will 
check  the  hi-rail  vehicle  for  compliance 
with  this  subpart. 

(e)  Non-complying  conditions  that 
caimot  be  repaired  immediately  will  be 
tagged  and  dated  in  a  manner  prescribed 
by  the  employer  and  reported  to  the 
designated  official. 

(f)  Non-complying  automatic  change- 
of-direction  alarms,  backup  alarms,  or 
360-degree  intermittent  warning  lights 
or  beacons  will  be  repaired  or  replaced 
as  soon  as  practical  within  seven  days. 

§214.525    Towing  with  on-track  roadway 
maintenance  machines  or  hi-rail  vehicles. 

(a)  When  used  to  tow  pushcars  or 
other  main tenance-of- way  equipment, 
each  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  will  be 
equipped  with  a  towing  bar  or  other 
coupling  device  that  provides  a  safe  and 
secine  attachment. 

(b)  An  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  will  not  be 
used  to  tow  pushcars  or  other 
maintenance-of-way  equipment  if  the 
towing  would  cause  the  machine  or  hi- 
rail  vehicle  to  exceed  the  capabilities  of 
its  braking  system.  In  judging  the  limit 
of  the  braking  system,  the  employer  will 
consider  the  track  grade  (slope),  as  well 
as  the  number  and  weight  of  pushcars 
or  other  equipment  being  towed. 

§  21 4.527    Inspection  for  compliance; 
schedule  for  repairs. 

(a)  Prior  to  starting  work  each  day,  the 
operator  of  the  on-track  roadway 
maintenance  machine  will  check  the 
machine  components  for  compliance 
with  this  subpart. 

(b)  Non-complying  conditions  that 
cannot  be  repaired  inmiediately  will  be 
tagged  and  dated  in  a  manner  prescribed 
by  the  employer  and  reported  to  the 
designated  official. 

(c)  The  operation  of  an  on-track 
roadway  maintenance  machine  with 
noted  non-complying  conditions  will  be 
governed  by  the  following  requirements: 

(1)  An  on-track  roadway  maintenance 
machine  with  headlights  or  work  lights 


that  are  not  in  compliance  may  be 
operated  from  V2  hour  before  sunrise  to 
V2  hour  after  sunset  for  seven  calendar 
days; 

(2)  Portable  horns  may  be  substituted 
for  non-complying  or  missing  horns  for 
a  period  not  to  exceed  seven  calendar 
days; 

(3)  Fire  extinguishers  readily  available 
for  use  may  temporarily  replace 
missing,  defective  or  discharged  fire 
extinguishers  on  new  on-track  roadway 
maintenance  machines  for  a  period  not 
to  exceed  seven  calendar  days  pending 
the  permanent  replacement  or  repair  of 
the  missing,  defective  or  used  fire 
extinguisher; 

(4)  Non-complying  automatic  change- 
of-direction  alarms,  backup  alarms,  or 
360-degree  intermittent  warning  lights 
or  beacons  will  be  repaired  or  replaced 
as  soon  as  practical  within  seven 
calendar  days;  and 

(5)  A  structurally  defective  or  missing 
operator  seat  will  be  replaced  or 
repaired  within  24  hours  or  by  the  start 
of  the  machine's  next  tour  of  duty, 
whichever  is  later.  The  machine  may  be 
operated  for  the  remainder  of  the 
operator's  tour  of  duty  if  the  defective 
or  missing  operator  seat  does  not 
prevent  its  safe  operation. 

§  21 4.529    In-service  failure  of  primary 
braking  system. 

(a)  In  the  event  of  a  total  in-service 
failure  of  its  primary  braking  system,  an 
on-track  roadway  maintenance  machine 
may  be  operated  for  the  remainder  of 
the  tour  of  duty  with  the  use  of  a 
secondary  braking  system  or  by 
coupling  to  another  machine,  if  such 
operations  may  be  done  safely. 

(b)  If  the  total  in-service  failure  of  an 
on-track  roadway  maintenance 
machine's  primary  braking  system 
occins  where  other  equipment  is  not 
available  for  coupling,  the  machine 
may,  if  it  is  safe  to  do  so,  travel  to  a 
clearance  or  repair  point  where  it  shall 
be  placed  out  of  service  until  repaired. 

§  21 4.531     Schedule  of  repairs. 

Except  as  provided  in 
§§  214.527(c)(5),  214.529,  and  214.533, 
an  on-track  roadway  maintenance 
machine  or  new  hi-rail  vehicle  that  does 
not  meet  all  the  requirements  of  this 
subpart  will  be  repaired  as  soon  as 
practical  within  seven  calendar  days.  If 
repairs  are  not  made  within  seven 
calendar  days,  the  on-track  roadway 
maintenance  machine  or  new  hi-rail 
vehicle  will  be  placed  out  of  service. 

§  214.533    Schedule  of  repairs;  subject  to 
availability  of  parts. 

(a)  The  employer  will  order  parts 
necessary  to  repair  a  non-complying 


condition  on  an  on-track  roadway 
maintenance  machine  or  a  new  hi-rail 
vehicle  by  the  end  of  the  next  business 
day  following  the  report  of  the  defect. 

(b)  When  the  employer  cannot  repair 
a  non-complying  condition  as  required 
by  §  214.531  because  of  the  temporary 
imavailability  of  necessary  parts,  the 
employer  will  repair  the  on-track 
roadway  maintenance  machine  or  new 
hi-rail  vehicle  within  seven  days  after 
receiving  the  necessary  parts.  The 
employer  may  continue  to  use  the  on- 
track  roadway  maintenance  machine  or 
new  hi-rail  with  a  non-complying 
condition  imtil  the  necessary  parts  for 
repair  are  received,  subject  to  the 
requirements  of  §  214.503.  However,  if 
repair  of  a  non-complying  condition 
exceeds  30  days  following  the  report  of 
the  defect,  the  employer  will  remove  the 
on-track  roadway  maintenance  machine 
or  new  hi-rail  vehicle  from  service. 

(c)  U  the  employer  fails  to  order  parts 
necessary  to  repair  the  reported  non- 
complying  condition,  or  if  it  fails  to 
install  available  parts  within  the 
required  seven  calendar  days,  the  on- 
track  roadway  maintenance  machine  or 
new  hi-rail  vehicle  will  be  removed 
from  service  until  brought  into 
compliance  with  this  subpart. 

(d)  Each  employer  will  maintain 
records  pertaining  to  compliance  with 
this  section.  Records  may  be  kept  on 
forms  provided  by  the  employer  or  by 
electronic  means.  The  employer  will 
retain  each  record  for  at  least  one  year, 
and  the  records  will  be  available  for 
inspection  and  copying  by  the  Federal 
Railroad  Administration  during  normal 
business  hours.  The  records  may  be  kept 
on  the  on-track  roadway  maintenance 
machine  or  new  hi-rail  vehicle  or  at  a 
location  designated  by  the  employer. 

Issued  in  Washington.  DC,  on  )anuar>'  4. 
2001. 

John  V.  Wells, 

Acting  Federal  Railroad  Administrator. 
|FR  Doc  01-591  Filed  1-9-01:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
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Coral  Reef  Ecosystem  Fisheries  of  the 
Western  Pacific  Region;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  On  June  16. 1999.  NMFS 
aimounced  its  intent  to  prepare  an 
Environmental  hnpact  Statement  (EIS) 
for  the  draft  fishery  management  plan 
for  coral  reef  ecosystems  in  the  U.S. 
exclusive  economic  zone  (EEZ)  waters 
of  the  Western  Pacific  Region.  The  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  prepared  and  is  available  to 
the  public.  The  scope  of  the  DEIS 
includes  all  activities  related  to  the 
conduct  of  the  fishery  to  be  authorized 
by  and  managed  under  the  proposed 
Fishery  Management  Plan  (FMP)  for 
Coral  Reef  Ecosystems  of  the  Western 
Pacific  Region.  NMFS  is  holding  public 
hearings  to  solicit  public  input  on  the 
range  of  actions,  alternatives,  and 
impacts  addressed  in  the  DEIS.  In 
addition  to  holding  the  public  hearings. 
NMFS  is  also  accepting  written 
comments  on  the  DEIS. 

DATES:  Written  comments  will  be 
accepted  through  February  26,  2001.  See 
SUPPI.EMENTARY  INFORMATIONfor  specific 
dates,  times,  and  locations  for  these 
hearings. 

AOORESSES:  Written  comments  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  DEIS/EIS 
should  be  sent  to  Kitty  Simonds, 
Western  Pacific  Fishery  Management 
Council.  NMFS.  1164  Bishop  Street. 
Room  1400.  Honolulu,  III  96813. 
Comments  also  may  be  faxed  to  808- 
522-8226.  Comments  will  not  be 


accepted  if  submitted  via  e-mail  or  the 
Internet.  Public  hearings  will  be  held  in 
Hawaii,  Guam.  American  Samoa  (AS), 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  For  specific 
meeting  locations,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Simonds  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  On  June 
16,  1999  (64  PR  32210),  NMFS 
announced  its  intent  to  prepare  an  EIS 
for  the  draft  fishery  management  plan 
for  coral  reef  ecosystems  in  U.S.  EEZ 
waters  of  the  Western  Pacific  Region. 
NMFS  has  prepared  the  DEIS  and  made 
it  available  to  the  public. 

Dates,  Times,  and  Locations  for  Public 
Hearings 

1.  Agana  (Hagatna),  Guam:  January  16, 
2001,  8  to  10  p.m..  Guam  Fishermen's 
Cooperative  Association,  Hagatna  Boat 
Basin.  Agana  (Hagatna),  Guam. 

2.  Susupe  Village,  Saipan,  CNMI: 
January  17,  2001,  8  to  10  p.m.,  Saipan 
Diamond  Hotel,  Hibiscus  Room.  No 
street  address,  Susupe  Village,  P.O.  Box 
66.  CNMI. 

3.  Kahului,  Maui,  HI:  January  19, 
2001,  6  to  9  p.m.,  Lehi  Kai  Elementary 
School,  335  S.  Papa  Avene,  Kahului,  HI 
96732;  contact  Kitty  Simonds  (see 
AOORESSES)  for  further  information. 

4.  Kaunakakai.  Molokai,  HI:  January 
22.  2001,  8  to  10  p.m..  Mitchell  Pauole 
Center.  90  Ainoa  St..  Kaunakakai.  HI 
96748. 

5.  Kona.  Hawaii,  HI:  January  23.  2001. 
8  to  10  p.m..  King  Kamehameha  Hotel. 
75-5660  Palani  Road.  Kona,  HI  96740. 


6.  Hilo.  Hawaii,  HI:  January  24,  2001, 
8  to  10  p.m..  Cooperative  Extension 
Services.  College  of  Agriculture, 
Conference  Room  B,  875  Komohana 
Street,  Hilo.  HI  96720. 

7.  Lihue,  Kauai.  HI:  January  25,  2001, 
6  to  9  p.m.,  Wilcox  Elementary  School, 
4319  Hardy  Street.  Uhue.  HI  96766; 
contact  Kitty  Simonds  (see  ADDRESSES) 
for  further  information. 

8.  Lanai,  HI:  January  26,  2001.  8  to  10 
p.m..  Lanai  Airport  Conference  Room, 
Lanai,  HI  96763. 

9.  Honolulu,  Oahu,  HI:  January  29, 
2001,  6  to  9  p.m.,  McCoy  Pavilion,  Ala     - 
Moana  Regional  Park.  Ala  Moana 
Boulevard,  Honolulu,  HI  96814;  contact 
Kitty  Simonds  (see  ADDRESSES)  for 
further  information. 

10.  Fagatogo,  AS:  February  5.  2001.  3 
to  5  p.m..  Department  of  Marine  and 
Wildlife  Resources  (DMWR)  conference 
room,  Faratogo,  AS.  Phone  contact  c/o 
DMWR  at  684-633-4456. 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  Simonds  (see 
AOORESSES),  808-522-8220  (voice)  or 
808-522-8226  (facsimile),  at  least  5  days 
prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  3,  2001. 
Bruce  C.  Morehead, 

Acting  Director.  Office  Of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-774  Filed  1-9-01;  8:45  am] 
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examples  of  documents  appearing  in  this 
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CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

The  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 
announces  that  it  will  convene  a  Public 
Meeting  beginning  at  9:30  a.m.  local 
time  on  January  19,  2001,  at  2175  K 
Street.  Second  floor  (Conference  rooms 
of  the  Medical  Society  of  the  District  of 
Columbia)  Washington.  DC.  Topics  will 
include: 

1.  Update  on  reactive  chemical  hazard 
investigation. 

2.  Update  on  CSB  investigation  into 
the  February  23. 1999,  fire  that  occurred 
at  the  fractionator  tower  in  the  50  crude 

•oir  processing  unit  at  the  Tosco  "Avon" 
refinery  in  Martinez,  California. 

3.  Safety  Bulletins:  Management  of 
Change — Discussion  of  Process  for 
resolution  of:  (1)  Condea  Vista.  Equilon, 
Sonat  II;  (2)  Concept  Sciences;  (3) 
Independence  Fireworks. 

4.  Data  collection  issues  and 
developments. 

5.  Update  on  the  CSB  Hiring  Plan 
Initiative. 

6.  Board  Initiatives  with  other  Federal 
agencies. 

8.  CSB  budget  for  FY  2001. 

9.  Tentative  date  for  next  Board 
meeting. 

The  meeting  will  be  open  to  the 
public.  Please  notify  CSB  if  a  translator 
or  interpreter  is  needed,  10  business 
days  prior  to  the  public  meeting.  For 
more  information,  please  contact  the 
Chemical  Safety  and  Hazard 
Investigation  Board's  Office  of  External 
Relations,  (202)-261-7600,  or  visit  our 
website  at:  http://www.csh.gov. 

Christopher  W.  Warner, 

General  Counsel. 

[FR  Doc.  01-780  Filed  1-5-01;  4:27  pm] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35.) 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Request  For  Special  Priorities 
Assistance. 

Agency'Form  Number:  BXA-999. 

OMB  Approval  Number:  0694-0057. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  600  hours. 

Average  Time  Per  Response:  30 
minutes  per  response. 

Number  of  Respondents:  1,200 
respondents. 

Needs  and  Uses:  The  information 
collected  on  BXA-999  fi-om  defense 
contractors  and  suppliers,  is  required 
for  the  enforcement  and  administration 
of  the  Defense  production  Act  and  the 
Selective  Service  Act  to  provide  Special 
Priorities  Assistance  under  the  Defense 
Priorities  and  Allocation  System 
Regulations. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Forms  Clearance  Officer, 
Office  of  the  Chief  Information  Officer, 
(202)  482-3129.  Department  of 
Commerce.  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  or  via  e-mail  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington.  DC  20230. 

Dated:  January  4,  2001. 
Madeleine  Clayton, 

Department  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  01-718  Filed  1-9-01;  8:45  am] 
BIUJNG  CODE  3510-JT-ll 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Special  Comprehensive  License 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  ■ 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  12,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue.  NW,  Washington 
DC  20230.  or  via  e-mail  at 
MClayton@doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison.  Department  of  Commerce, 
Room  6883, 14th  &  Constitution 
Avenue,  NW,  Washington,  DC.  20230. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  SCL  Procedure  authoris^es 
multiple  shipments  of  items  from  the 
U.S.  or  fi-om  approved  consignees 
abroad  who  are  approved  in  advance  by 
BXA  to  conduct  the  following  activities: 
servicing,  support  services,  stocking 
spare  parts,  maintenance,  capital 
expansion,  manufacturing,  support 
scientific  data  acquisition,  reselling  and 
reexporting  in  the  form  received,  and 
other  activities  as  approved  on  a  case- 
by-case  basis. 

n.  Method  of  Collection 

Submitted  on  forms  BXA-748P  and 
BXA  752F. 

m.  Data 

OMB  Number:  0694-0089 
Fomi  Number:  BXA-748P  and  BXA 
752P. 
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Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Response:  27 
hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  1,046. 

Estimated  Total  Annual  Cost  No 
start-up  or  capital  expenditiires. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OKfB 
approval  of  this  information  collection: 
they  will  also  become  a  matter  of  public 
record. 

Dated:  January  4.  2001. 
Madeleine  Cla3rton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  01-^25  Filed  1-9-^1;  8:45  am] 
BMAJNQ  CODE  3810-31-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Report  of  Requests  for  Restrictive 
Trade  Practice  or  Boycott—  Single  or 
Multipie  Transactions 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Conmierce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


DATES:  Written  conmients  must  be 
submitted  on  or  before  March  12,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230,  or  via  e-mail  at 
MClayton@doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  Department  of  Commerce, 
Room  6883,  14th  &  Constitution 
Avenue,  NW,  Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  obtained  from  this 
collection  authorization  is  used  to 
carefully  and  accurately  monitor 
requests  for  participation  in  foreign 
boycotts  against  countries  friendly  to 
the  U.S.  which  are  received  by  U.S. 
persons.  The  information  is  also  used  to 
identify  trends  in  such  boycott  activity 
and  to  assist  in  carrying  out  U.S.  policy 
of  opposition  to  such  boycotts. 

n.  Method  of  Collection 

Submitted  on  forms. 
m.DaU 

OMB  Number:  0694-0012. 

Form  Number:  BXA  621-P  or  BXA 
605 1-P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  ciurently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,574. 

Estimated  Time  Per  Response:  1  to  1.5 
hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  3,307. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  }anuary  4,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  01-626  Filed  1-9-01;  8:45  am] 

BtLUNG  CODE  3510-OT-P 


DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 

(A-588-806) 

Electrolytic  Manganese  Dioxide  From 
Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

Intemationai  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  resiUts  of 

antidumping  duty  administrative 

review. 

SUMMARY:  Based  on  a  request  by  a 
Japanese  producer,  Tosoh  Corporation, 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on 
electrolytic  manganese  dioxide  from 
Japan.  "This  review  covers  imports  of 
electrolytic  manganese  dioxide  from  one 
producer/exporter  during  the  period  of 
review,  April  1, 1999,  through 
December  31, 1999. 

We  have  preliminarily  determined 
that  sales  by  Tosoh  Corporation  have 
not  been  made  below  normal  value.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  liquidate  without  regard  to 
antidumping  duties  all  entries  of 
electrolytic  manganese  dioxide  from 
Tosoh  Corporation  during  the  period  of 
review. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Ryerson  or  Richard  Rimlinger, 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230: 
telephone:  (202)  482-3174  or  (202)  482- 
4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 
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The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  additioh, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

On  April  17,  1989,  the  Department 
published  in  the  Federal  Roister  (54 
FR  15243)  the  antidumping  duty  order 
on  electrolytic  manganese  dioxide 
(EMD)  itom  Japan.  On  April  12,  2000, 
the  Department  published  in  the 
Federal  Register  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  April 
1, 1999,  through  December  31, 1999  (65 
FR  19736).  Tosoh  Corporation,  a 
•  Japanese  producer,  requested  an 
administrative  review  on  April  27,  2000. 
In  response  to  this  request,  the 
Department  published  a  notice  of 
initiation  of  administrative  review  on 
June  2,  2000,  in  accordance  with  19  CFR 
351.213(b)  (65  FR  35320.  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

On  April  20,  2000,  the  Intemationai 
Trade  Commission  (ITC),  pursuant  to 
section  751(c)  of  the  Act,  determined 
that  revocation  of  the  antidimiping 
order  on  EMD  from  Japan  would  not  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  As  a  result 
of  this  determination  the  Department 
revoked  the  antidimiping  order  on  EMD 
from  Japan.  The  Department  published 
the  revocation  in  the  Federal  Register 
on  May  31,  2000,  with  an  effective  date 
of  January  1,  2000  (65  FR  34661). 
Therefore,  the  period  covered  by  this 
administrative  review  is  April  1,  1999, 
through  December  31, 1999,  rather  than 
April  1, 1999,  through  March  31,  2000. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  EMD  from  Japan.  EMD  is 
manganese  dioxide  (Mn02)  that  has 
been  refined  in  an  electrolysis  process. 
The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip  or  plate,  and  two  grades,  alkaline 
and  zinc-chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  order.  This  merchandise  is 
currently  classifiable  under  item 


number  2820.10.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
number  is  provided  for  convenience  and 
customs  purposes.  It  is  not 
determinative  of  the  products  subject  to 
the  order.  The  written  product 
description  remains  dispositive. 

Constructed  Export  Price 

In  calculating  the  price  to  the  United 
States,  we  used  constructed  export  price 
(CEP)  as  defined  in  section  772(b)  of  the 
Act  because  Tosoh  Corporation  makes 
its  sales  of  the  subject  merchandise 
through  an  affiliated  company  in  the 
United  States.  We  calculated  CEP  based 
on  the  packed,  delivered  price  to  an 
unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  for  any 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Statement  of 
Administrative  Action  (SAA),  H.  Doc. 
103-316,  vol.  1,  822-825  (1994),  we 
calculated  the  CEP  by  deducting  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  direct  selling  expenses  and 
indirect  selling  expenses. 

With  respect  to  CEP  profit,  section 
772(d)(3)  of  the  Act  requires  the 
Department,  in  determining  CEP,  to 
identify  and  deduct  from  the  starting 
price  in  the  U.S.  market  an  amount  for 
profit  allocable  to  selling  and  further- 
manufacturing  activities  in  the  United 
States.  Section  772(f)  of  the  Act 
provides  the  rule  for  determining  the 
amount  of  CEP  profit  to  deduct  from  the 
CEP  starting  price.  Since  we  do  not  have 
any  cost  information  to  calculate  CEP 
profit  in  this  review,  we  determined 
pursuant  to  subsection  772(f)(2)(D),  that 
the  best  available  sources  of  profit 
information  are  the  1999  financial 
statements  which  the  respondent  and  its 
U.S.  affiliate  submitted  in  their 
responses  to  our  questionnaires.  See 
Electrolytic  Manganese  Dioxide  from 
Japan — Tosoh  Corporation,  Analysis 
Memo  dated  December  18,  2000.  We 
made  adjustments,  where  appropriate, 
for  domestic  inland  freight, 
warehousing  expenses,  intemationai 
freight,  and  brolcerage  and  handling  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  In  accordance  with  19  CFR 
351.401(1),  we  used  the  invoice  date  as 
the  date  of  sale  for  the  U.S.  market. 

Finally,  in  accordance  with  section 
772(d)(1)(B)  of  the  Act,  we  made  an 
additional  adjustment  to  CEP.  Because 
of  the  business-proprietary  nature  of  the 
adjustment,  please  see  our  December  18, 
2000,  Analysis  Memo. 


Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  basis  for  calculating 
normal  value,  we  compare  the 
respondent's  volume  of  home-market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)  of  the  Act.  Because  the  aggregate 
volume  of  home-market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise,  we 
determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
normal  value.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  based  normal  value  on  the  price  at 
which  the  foreign  like  product  was  first 
sold  to  unaffiliated  customers  for 
consumption  in  the  exporting  coimtry 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade.  We 
matched  CEP  to  normal  value  at  the 
same  level  of  trade  in  the  home  market 
and  made  no  level-of-trade  adjustment 
(see  Level  of  Trade  discussion  below). 

We  calculated  monthly  weighted- 
average  normal  values  based  on  the 
packed,  delivered  prices  of  the  foreign 
like  product  to  unaffiliated  purchasers 
in  the  exporting  country.  Where 
applicable,  we  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the  Act. 
We  also  made  adjustments  for 
differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410.  With  respect  to  our 
comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  home-market 
direct  selling  expenses  from  normal 
value. 

Level  of  Trade 

To  the  extent  practicable,  we 
determine  normal  value  for  sales  at  the 
same  level  of  trade  as  that  in  the  United 
States  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  The  normal 
value  level  of  trade  is  that  of  the 
starting-price  for  sales  in  the  home 
market.  See  19  CFR  351.412(c)(iii).  For 
CEP  sales,  the  U.S.  level  of  trade  is  the 
level  of  the  constructed  sale  fit)m  the 
exporter  to  the  importer. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
those  in  the  United  States,  we  examined 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  Tosoh 
Corporation  reported  two  chaimels  of 
distribution  (trading  company/ 
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distributor  and  end  user)  in  the  home 
market.  We  examined  the  differences  in 
selling  activities  Tosoh  Corporation 
reported  in  its  responses  to  our  requests 
for  information.  We  foimd  that  the 
selling  activities  associated  with  sales  to 
trading  companies/distributors  were  not 
fewer  and  did  not  differ  from  activities 
associated  with  sales  to  end-users  in 
terms  of  various  selling  activities.  For 
example,  Tosoh  Corporation  reported 
that  under  distribution  channel  1 ,  (sales 
to  trading  company /distributor)  and 
channel  2  (sales  to  end  users),  it 
provided  sales  strategy  and  information 
on  market  potential  and  customers.  In 
addition,  Tosoh  Corporation  reported 
that  it  provided  selling  activities  such  as 
scheduling  production  and  delivery, 
analyzing  and  producing  orders,  and 
pricing  for  both  channels  1  and  2. 
According  to  the  respondent's 
submission,  there  were  no  differences 
between  the  two  channels  in  terms  of 
technical  service,  administrative 
support,  and  freight/delivery  to 
customer.  Based  on  these  sales 
activities,  we  found  that  the  two  home- 
market  channels  constitute  one  level  of 

trade.  

Because  Tosoh  Corporation  made  CEP 
sales  in  the  United  States,  we  identified 
the  level  of  trade  based  on  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act 
and  pursuant  to  19  CFR  351.412(c)(ii). 
As  a  result  of  our  examination  of  the 
record,  we  foimd  that  the  respondent's 
information  did  not  indicate  that  there 
were  significant  differences  between  the 
selling  activities  associated  with  the 
home-market  level  of  trade  and  those 
associated  with  the  CEP  level  of  trade. 
Moreover,  the  respondent  indicated  in 
its  J\me  30,  2000,  submission  that  it  was 
not  requesting  a  level-of-trade 
adjustment.  Therefore,  we  have 
determined  that  the  U.S.  sale  was  made 
at  the  same  level  of  trade  as  the  home- 
market  level  of  trade  and,  therefore,  no 
level-of-trade  or  CEP-offiset  adjustment 
was  necessary. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  a  weighted- 
average  dumping  margin  of  0.00  percent 
for  the  period  April  1, 1999,  through 
December  31, 1999,  for  Tosoh 
Corporation. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Hearing  requests  should 
specify  the  nimiber  of  participants  and 
provide  a  list  of  the  issues  to  be 
discussed.  Any  hearing,  if  requested, 
will  be  held  40  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 


hearings  will  be  limited  to  those  raised 
in  the  respective  case  and  rebuttal 
briefs.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication  of  this  notice. 

Parties  who  submit  arguments  are 
requested  to  submit  with  the  arguments 
(1)  a  table  of  contents,  (2)  a  statement  of 
the  issue,  (3)  a  list  of  authorities  used, 
and  (4)  an  executive  summary  of  issues. 
Executive  siunmaries  should  be  limited 
to  five  pages  total,  including  footnotes. 

All  memoranda  to  which  we  refer  in 
this  notice  can  be  foiuid  in  the  public 
reading  room  located  in  the  Central 
Records  unit,  room  B-099  of  the  main 
Department  of  Commerce  building. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  residts  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing.  The  Department  will  issue 
final  results  of  this  review  within  120 
days  of  publication  of  these  preliminary 
results. 

Upon  completion  of  the  final  results 
of  this  administrative  review,  if  there  is 
no  change  fit>m  our  preliminary  results, 
we  will  instruct  the  Customs  Service  to 
liquidate  all  appropriate  entries  without 
regard  to  antidumping  duties. 

Effective  January  1 ,  2000,  this  order 
was  revoked.  (65  FR  26570,  May  8, 
2000).  As  a  result,  no  cash  deposits  of 
estimated  antidimiping  duties  are 
required  on  imports  of  EMD  fi'om  Japan 
after  January  1,  2000. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  lanuary  2,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  01-775  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-484-801] 

Electrolytic  Manganese  Dioxide  From 
Greece:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  Based  on  a  request  by  a  Greek 
producer,  Tosoh  Hellas  A.I.C.,  the 
Department  of  Commerce  is  conducting 
an  adnunistrative  review  of  the 
antidumping  duty  order  on  electrolytic 
manganese  dioxide  finm  Greece. 

We  have  preliminarily  determined 
that  sales  by  Tosoh  Hellas  A.I.C.  have 
not  been  made  below  normal  value.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  liquidate  without  regard  to 
antidiunping  duties  all  entries  of 
electrolytic  manganese  dioxide  from 
Tosoh  HeUas  A.I.C.  during  the  period  of 
review. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Richard  Rimlinger, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

On  April  17,  1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  15243)  the  antidumping  duty  order 
on  electrolytic  manganese  dioxide 
(EMD)  from  Greece.  On  April  12,  2000, 
the  Department  published  in  the 
Federal  Register  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  April 
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1, 1999,  through  December  31, 1999  (65 
FR  19736).  Tosoh  Hellas  A.I.C.  (Tosoh), 
a  Greek  producer,  requested  a  review  on 
April  27,  2000.  In  response  to  this 
request,  the  Department  published  a 
notice  of  initiation  of  administrative 
review  on  June  2,  2000,  in  accordance 
with  19  CFR  351.213(b)  (65  FR  35320. 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

On  April  20,  2000,  the  International 
Trade  Commission  (ITC),  pursuant  to 
section  751(c)  of  the  Act,  determined 
that  revocation  of  the  antidumping 
order  on  EMD  from  Japan  would  not  be 
likely  to  lead  to  continuation  or 
recxurence  of  material  injmy  within  a 
reasonably  foreseeable  time.  As  a  result 
of  this  determination  the  Department 
revoked  the  antidumping  order  on  EMD 
from  Japan.  The  Department  published 
the  revocation  in  the  Federal  Register 
on  May  31,  2000,  with  an  effective  date 
of  January  1,  2000  (65  FR  34661). 
Therefore,  the  period  covered  by  this 
administrative  review  is  April  1, 1999, 
through  December  31, 1999,  rather  than 
April  1, 1999.  through  March  31,  2000. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  EMD  from  Greece.  EMD  is 
manganese  dioxide  (Mn02)  that  has 
been  refined  in  an  electrolysis  process. 
The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip,  or  plate,  and  two  grades,  alkaline 
and  zinc-chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  order.  This  merchandise  is 
currently  classifiable  under  item 
nimiber  2820.10.0000  of  the 
Harmonized  Tariff  Schedide  of  the 
United  States  (HTSUS).  The  HTSUS 
number  is  provided  for  convenience  and 
customs  purposes.  It  is  not 
determinative  of  the  products  subject  to 
the  order.  The  written  product 
description  remains  dispositive. 

Constructed  Export  Price 

In  calculating  the  U.S.  price,  we  used 
constructed  export  price  (CEP)  as 
defined  in  section  772(b)  of  the  Act 
because  Tosoh  sells  subject 
merchandise  through  an  U.S.  affiliated 
company  in  the  United  States.  We 
calculated  CEP  based  on  the  packed, 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  any  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1)     , 
of  the  Act  and  the  Statement  of 
Administrative  Action  (SAA),  H.  Doc 


103-319  vol.  1,  822-825  (1994),  we 
calculated  the  CEP  by  deducting  selling 
expenses  associated  with  economic 
activities  occiuring  in  the  United  States, 
including  direct  selling  expenses  and  ' 
indirect  selling  expenses. 

With  respect  to  CEP  profit,  section 
772(d)(3)  of  the  Act  requires  the 
Department,  in  determining  CEP,  to 
identify  and  deduct  bom  the  starting 
price  in  the  U.S.  market  an  amount  for 
profit  allocable  to  selling  and  further- 
manufacturing  activities  in  the  United 
States.  Section  772(f)  of  the  Act 
provides  the  rule  for  determining  the 
amount  of  CEP  profit  to  deduct  from  the 
CEP  starting  price:  In  this  review,  since 
we  do  not  have  any  cost  information  to 
calculate  CEP  profit,  we  determined, 
pursuant  to  subsection  772(f)(2)(D),  that 
the  best  available  sources  of  profit 
information  are  the  1999  financial 
statements  which  the  respondent  and  its 
U.S.  affiliate  submitted  in  response  to 
section  A  of  our  questionnaire.  See 
Tosoh's  Analysis  Memorandum  dated 
December  18,  2000  (Analysis  Memo). 

We  made  adjustments,  where 
appropriate,  for  domestic  inland  freight, 
warehousing  expenses,  international 
freight,  and  brokerage  and  handling  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  Pursuant  to  19  CFR  351.401(1), 
we  used  the  shipment  date  as  the  date 
of  sale  for  the  U.S.  market,  in 
accordance  with  our  standard  practice, 
because  the  invoice  date  post-dates  the 
date  of  shipment.  See  Bulk  Aspirin  from 
the  PRC,  65  FR  33805  (May  25,  2000), 
accompanying  decision  memorandum  at 
comment  15,  and  cases  cited  therein. 

Finally,  in  accordance  with  section 
772(d)(1)(B)  and  (C)  of  the  Act,  we 
adjusted  CEP  to  reflect  a  rebate  which 
Tosoh  is  contractually  obligated  to  make 
to  its  customer  based  on  the  relationship 
of  its  price,  after  all  previously 
described  adjustments,  and  normal 
value.  For  further  details  see  the 
December  18,  2000,  Analysis  Memo. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  basis  for  calculating 
normal  value,  we  compare  the 
respondent's  volume  of  home-market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)  of  the  Act.  Because  the  aggregate 
volume  of  home-market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  the  aggregate  volimie  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
normal  value.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 


we  based  normal  value  on  the  price  at 
which  the  foreign  like  product  was  first 
sold  to  unaffiliated  customers  for 
consumption  in  the  exporting  country 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade. 

We  calculated  monthly,  weighted- 
average  normal  values.  Because 
identical  merchandise  was  not  sold 
during  the  relevant  contemporaneous 
period,  we  compared  U.S.  sales  to  sales 
of  the  most  similar  foreign  like  product 
in  accordance  with  section  771(16)(B)  of 
the  Act. 

Prices  in  the  exporting  country  were 
based  on  packed,  free-on-truck  prices  to 
the  unaffiliated  purchasers.  Where 
applicable,  we  made  adjustments  for 
differences  in  packing  in  accordance 
with  section  773(a)(6)(A)  of  the  Act.  We 
also  made  adjustments  for  differences  in 
costs  attributable  to  differences  in 
physical  characteristics  of  the 
merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  for 
differences  in  circumstances  of  sale  in 
accordance  with  section  773 
(a)(6)(C)(iii)  of  die  Act  and  19  CFR 
351.410.  With  respect  to  our 
comparisons  to  CEP,  we  made 
circumstances-of-sale  adjustments  by 
deducting  home-market  direct  selling 
expenses  from  normal  value. 

Level  of  Trade 

To  the  extent  practicable,  we 
determine  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  The  normal  value  level  of  trade 
is  that  of  the  starting-price  sales  in  the 
home  market.  See  19  CFR 
351.412(c)(iii).  For  CEP  sales,  the  U.S. 
level  of  trade  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

"To  determine  whether  home-market 
sales  were  at  a  different  level  of  trade 
than  U.S.  sales,  we  examined  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the 
unaffiliated  customer.  Tosoh  reported 
that  there  was  only  one  channel  of 
distribution  in  the  home  market  and, 
having  determined  that  the  same  selling 
functions  are  provided  to  all  home- 
market  customers,  we  conclude  that 
there  is  only  one  level  of  trade.  Because 
all  of  Tosoh's  U.S.  sales  were  CEP  sales, 
we  identified  the  level  of  trade  based  on 
the  price  after  the  deduction  of  expenses 
and  profit  imder  section  772(d)  of  the 
Act,  pursuant  to  19  CFR  351.412(c)(ii). 
Based  on  our  analysis,  we  considered 
CEP  sales  which  involve  the  same 
selling  functions  to  constitute  a  single 
level  of  trade.  Based  on  the  record,  we 
found  that  there  were  significant 
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differences  between  the  selling  activities 
associated  with  the  home-market  level 
of  trade  and  those  associated  with  the 
CEP  level  of  trade.  Therefore,  we 
determined  that  CEP  sales  were  at  a 
different  level  of  trade  from  the  home- 
market  sales.  Consequently,  we  could 
not  match  U.S.  sales  to  sales  at  the  same 
level  of  trade  in  the  home  market. 
Moreover,  data  necessary  to  determine  a 
level-of-trade  adjustment  was  not 
available.  Therefore,  because  home- 
market  sales  were  made  at  a  more 
advanced  stage  of  distribution  than  that 
of  the  CEP  level,  we  made  a  CEP-offset 
adjustment  when  comparing  CEP  and 
home-market  sales  in  accordance  with 
section  773(a)(7)(B)  of  the  Act.  For  a 
more  detailed  description  of  our 
analysis,  see  the  Level-of-Trade  section 
of  our  December  18,  2000,  Analysis 
Memo. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  a  weighted- 
average  dumping  margin  of  0.00  percent 
for  Tosoh  for  the  period  April  1, 1999, 
through  December  31, 1999. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Hearing  requests  should 
specify  the  number  of  participants  and 
provide  a  list  of  the  issues  to  be 
discussed.  Any  hearing,  if  requested, 
will  be  held  40  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  respective  case  and  rebuttal 
briefs.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication  of  this  notice. 

Parties  who  submit  argimients  are 
requested  to  submit  with  the  arguments 
(l)  a  table  of  contents,  (2)  a  statement  of 
the  issue,  (3)  a  list  of  authorities  used, 
and  (4)  an  executive  summary  of  issues. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 

Hearing  requests  should  specify  the 
number  of  participants  and  provide  a 
list  of  the  issues  to  be  discussed.  All 
memoranda  to  which  we  refer  in  this 
notice  can  be  foimd  in  the  public 
reading  room,  located  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Department  of  Commerce  building. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  a  hearing.  The  Department  will 
issue  final  results  of  this  review  within 


120  days  of  publication  of  these 
preliminary  results. 

Upon  completion  of  the  final  results 
of  this  administrative  review,  if  there  is 
no  change  from  our  preliminary  results, 
we  will  instruct  the  Customs  Service  to 
liquidate  all  appropriate  entries  without 
regard  to  antidumping  duties. 

Effective  January  1,  2000,  this  order 
was  revoked.  (65  FR  26567,  May  8, 
2000).  As  a  result,  no  cash  deposit  of 
estimated  antidumping  duties  are 
required  on  imports  of  EMD  £rom  Japan 
after  January  1,  2000. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  thg 
Act. 

Dated:  January  2,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Admuiistration. 
[FR  Doc.  01-776  Filed  1-9-01;  8:45  am] 

BtLUNO  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-846] 

Hot-Rolled  Flat-Rolled  Cartion-Quailty 
Steel  Products  From  Japan:  Extensicm 
of  Time  Limit  for  Preliminary  Results  of 
Antidumping  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  administrative 
review. 

EFFECTIVE  DATE:  January  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Strollo  or  Sean  Carey,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5255  or  (202)  482-3964, 
respectively. 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departments's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(2000). 

Background 

On  Jime  30,  2000,  the  Department  of 
Commerce  (the  Department)  received  a 
request  from  Kawasaki  Steel 
Corporation  ("Kawasaki")  for  an 
administrative  review  of  the 
antidumping  duty  order  on  hot-rolled 
flat-rolled  carbon-quality  steel  products 
from  Japan.  On  July  31,  2000,  the 
Department  published  a  notice  of 
initiation  of  this  administrative  review, 
covering  the  period  of  February  19, 1999 
through  May  31,  2000  (65  FR  46687). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Because  of  the  complexities 
enumerated  in  the  Memorandum  from 
Barbara  E.  Tillman  to  Joseph  A. 
Spetrini,  Extension  of  Time  Limit  for  the 
Administrative  Review  of  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Japan,  dated  January  3, 
2001 ,  it  is  not  practical  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  of  review  until  June 
29,  2001.  The  final  results  continue  to 
be  due  120  days  after  the  publication  of 
the  preliminary  results. 

Dated;  January  3.  2001. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III 
(FR  Doc.  01-778  Filed  1-9-01;  8:45  am] 
BHXMO  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-815] 

Sulfanilic  Acid  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


Federal  Register / Vol.  66,  No.  7 /Wednesday,  January  10,  2001 /Notices 


1953 


ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  administrative 


review. 


EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Denenberg  or  Sean  Carey, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-1386  or  (202)  482- 
3964,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreement  Act. 
In  addition,  imless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(1999). 

Background 

On  August  31,  1999,  the  Department 
of  Commerce  (the  Department)  received 
a  request  from  petitioner.  Nation  Ford 
Chemical  Company  (NFC),  to  conduct 
an  administrative  review  on  Zhenxing 
Chemical  Company.  The  Department 
also  received  a  request  for  an 
administrative  review  on  the  same  day 
from  respondents  Zhenxing  Chemical 
Company,  Yude  Chemical  Company, 
and  PHT  International,  the  U.S. 
importer.  On  October  1, 1999,  the 
Department  published  a  no«:ice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid  from  (he  People's 
Republic  of  china,  covering  the  period 
August  1,  1998  through  July  31,  1999 
(64  FR  53318).  On  September  14,  2000, 
the  Department  published  its 
preliminary  results  of  this 
administrative  review  (65  FR  55508). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Because  of  the  complexities 
enumerated  in  the  Memorandum  from 
Barbara  E.  Tillman  to  Joseph  A. 
Spetrini,  Extension  of  Time  Limit  for  the 
Administrative  Review  of  Sulfanilic 
Acid  from  the  People's  Republic  of 
China,  dated  January  4,  2001,  it  is  not 
practical  to  complete  this  review  within 
the  time  limits  mandated  by  section 
751(a)(3)(A)  of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the  final 
results  of  review  from  January  12,  2001 
to  March  13,  2001. 


Dated:  January  3.  2001. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 

[FR  Doc.  01-779  Filed  1-9-01;  8:45  am] 

BILUNG  CODE  351(>-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-^1] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Final  Results  of  1998-1999 
Administrative  Review,  Partial 
Rescission  of  Review,  and 
Determination  Not  To  Revoke  Order  in 
Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  1998- 
1999  (twelfth)  administrative  review, 
partial  rescission  of  the  review,  and 
determination  not  to  revoke  the  order  in 
part. 

summary:  We  have  determined  that 
sales  of  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
the  People's  Republic  of  China,  were 
made  below  normal  value  during  the 
period  June  1,  1998,  through  May  31, 
1999.  Based  on  our  review  of  comments 
received  and  a  reexamination  of 
surrogate  value  data,  we  have  made 
certain  changes  in  the  margin 
calculation  of  all  of  the  reviewed 
companies.  Consequently,  the  final 
results  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margins  for  these  firms  are 
listed  below  in  the  section  entitled 
"Final  Results  of  the  Review."  Based  on 
these  final  results  of  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  and 
normal  value  on  all  appropriate  entries. 

China  National  Machinery  Import  & 
Export  Corporation,  Wafangdian  Bearing 
Group  Corp.  Import  &  Export  Company, 
Wanxiang  Group  Corporation,  and 
Zhejiang  Machinery  Import  &  Export 
Corp.  have  requested  revocation  of  the 
antidumping  duty  order  in  part.  Based 
on  record  evidence,  we  find  that  none 
of  these  companies  qualify  for 
revocation.  Accordingly,  we  are  not 
revoking  the  order  with  respect  to  the 
subject  merchandise  produced  and 
exported  by  these  four  companies. 
EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Campbell  or  Jarrod  Goidfedder,  Group  1, 


Office  I,  Antidumping/Countervailing 
Duty  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Sfreet  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2239  or  (202)  482- 
0189,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
(Department)  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

On  July  7,  2000,  the  Department 
published  the  Preliminary  Results.^  The 
period  of  review  (POR)  is  June  1, 1998, 
through  May  31, 1999.  This  review 
covers  the  following  exporters  (referred 
to  collectively  as  the  respondents): 
Wafangdian  Bearing  Group  Corp.  Import 
&  Export  Company  (Wafangdian), 
Zhejiang  Machinery'  Import  &  Export 
Corp.  (ZMC),  Wanxiang  Group 
Corporation  (Wanxiang),  China  National 
Machinery  Import  &  Export  Corporation 
(CMC),  Liaoning  MEC  Group  Co.  Ltd. 
(Liaoning),  Luoyang  Bearing  Corp. 
(Group)  (Luoyang),  Premier  Bearing  & 
Equipment  Ltd.  (Premier),  Tianshui 
Hailin  Import  and  Export  Corporation/ 
Hailin  Bearing  Factory  (Hailin).  Weihai 
Machinery  Holding  (Group)  Co..  Ltd. 
(Weihai),  Zhejiang  Changshan  Changhe 
Bearing  Corp.  ("ZCCBC"),  and  Zhuzhou 
Torch  Spark  Plug  Co..  Ltd.  (Torch). 

We  invited  parties  to  conunent  on  our 
preliminary  results  of  review.  By  August 
17.  2000,  we  received  case  briefs  from 
the  Timken  Company  (petitioner),  as 
well  as  from  CMC.  Liaoning.  Wanxiang, 
Hailin.  Weihai,  Premier.  ZMC.  Luoyang. 
Wafangdian  and  Torch.  By  August  21. 
2000.  each  of  these  parties  (with  the 
exception  of  Torch)  also  submitted 
rebuttal  briefs.  At  the  request  of  certain 
interested  parties,  we  held  a  public 
hearing  on  August  31,  2000. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 


'  Tapered  Holler  Bearings  and  Parts  Thereof. 
Finished  and  I  'nfinished.  From  the  People's 
Republic  of  China:  Preliminan'  Results  of  1998- 
1999  Administrative  Rexiew,  Partial  Rescission  of 
Review,  and  Notice  of  Intent  to  Revoke  Order  in 
Part.  65  FR  41944  (July  7,  2000)  [Preliminary 
Results). 
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Scope  of  Review 

Merchandise  covered  by  this  review 
includes  tapered  roller  bearings  (TRBs) 
and  parts  thereof,  finished  and 
unfinished,  from  the  PRC;  flange,  take 
up  cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings; 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS")  item 
numbers  8482.20.00,  8482.91.00.50, 
8482.99.30.  8483.20.40.  8483.20.80, 
8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.80,  8708.99.80.15,  and 
8708.99.80.80.  Although  the  HTSUS 
item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  and  this  review  is  dispositive. 

Rescission  of  Review  in  Part 

As  stated  in  the  Preliminary  Results, 
ZCCBC  reported  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  FOR  other  than  those  shipments 
already  examined  by  the  Department  as 
part  of  ZCCBC's  new  shipper  review.^ 
Entry  data  provided  by  the  Customs 
Service  confirms  that  there  were  no  POR 
entries  frdm  ZCCBC  of  TRBs  other  than 
those  examined  under  the  new  shipper 
review.  Therefore,  consistent  with  the 
Department's  regulations  and  practice,^ 
we  are  rescinding  this  review  with 
respect  to  ZCCBC. 

As  stated  in  the  Preliminary  Results, 
Torch  shipped  TRBs  to  an  affiliated 
Canadian  party  during  the  POR. 
According  to  Torch,  the  TRBs  were 
originally  intended  for  shipment  to 
Canada.  However,  they  entered  the 
United  States  and,  according  to  Torch, 
were  erroneously  categorized  as 
consumption  entries.  Torch  has 
provided  documentation  demonstrating 
that  the  merchandise  has  not  been  sold 
to  an  unaffiliated  party  in  the  United 
States. 

As  noted  in  the  Preliminary  Results, 
in  situations  where  an  affiliated 
importer  enters  merchandise  during  a 
review  period,  but  does  not  sell  that 
merchandise  during  the  POR,  oiu- 
normal  practice  is  to  liquidate  the 
entries  based  on  other  sales  of  the 


*  See  Tapered  Boiler  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished.  From  the  People's 
Republic  of  China;  Final  Besults  of  1997-1998 
Antidumping  Duty  Administrative  Review  and 
Final  Besults  of  New  Shipper  Review,  64  FR  61837 
(November  15. 1999). 

^  See  \9  CFH  351. 2\3ld){3).  Silicon  Metal  from 
Brazil;  Final  Besults  of  Antidumping  Duty 
Administrative  Beview.  61  FR  46763  (September  5. 
1996). 


merchandise  made  by  the  affiliated 
importer  during  the  POR.**  In  this  case, 
however,  the  company  indicated  that  it 
did  not  intend  to  sell  this  merchandise 
in  the  United  States.  Thus,  we  stated 
our  intent  to  liquidate  Torch's 
merchandise  in  question  without  regard 
to  any  dumping  liability  if  certain 
requirements  were  met.  In  a  June  29, 
1999,  memorandum,  "Review  of 
Zhuzhou  Torch  Spark  Plug  Company, 
Ltd.,"  we  specified  the  proof  required 
before  we  could  reach  a  final 
determination  of  whether  to  liquidate 
the  merchandise  in  question  without 
regard  to  dumping  Uability.  The 
importer,  Undercar  Canada,  Inc., 
submitted  the  requisite  information  in 
letters  dated  May  15,  September  8,  and 
October  17,  2000. 

We,  therefore,  find  that  Torch  did  not 
sell  the  merchandise  in  the  United 
States  and,  thus,  there  is  no  basis  to 
calculate  a  dumping  margin  for  this 
merchandise.  Accordingly,  we  are 
rescinding  this  review  with  respect  to 
Torch,  and  will  instruct  the  Customs 
Service  to  liquidate  the  merchandise  in 
question  without  regard  to  any  dumping 
liability. 

Determination  Not  To  Revoke  Order,  in 
Part 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
imder  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  normal  value  ("NV")  in  the  current 
review  period  and  that  the  company 
will  not  sell  at  less  than  NV  in  the 
future;  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  each  of  the  three  years  forming  the 
basis  of  the  request  in  commercial 
quantities;  and  (3)  an  agreement  to 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(e)(1).  Upon 
receipt  of  such  a  request,  the 
Department  may  revoke  an  order,  in 
part,  if  it  concludes  that  (1)  the 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 


*  See  Silicon  Metal  from  Brazil;  Final  Results  of 
Antidumping  Duty  Administration  {sic]  Review,  61 
FR  46763  (September  5. 1996). 


period  of  at  least  three  consecutive 
years;  (2)  it  is  not  likely  that  the 
company  will  in  the  future  sell  the 
subject  merchandise  at  less  than  NV; 
and  (3)  the  company  has  agreed  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(b)(2). 

As  noted  in  the  Preliminary  Results, 
pursuant  to  19  CFR  351.222(e)(1),  CMC, 
Wafangdian,  Wanxiang,  and  ZMC 
requested  revocation  of  the  antidumping 
duty  order,  in  part,  based  on  an  absence 
of  dumping  for  at  least  three 
consecutive  years.  As  noted  below  in 
the  "Suspension  of  Liquidation" 
section,  CMC,  Wafangdian,  and  ZMC 
were  found  to  have  made  sales  below 
normal  value  in  the  instant  review.  As 
such,  we  find  that  CMC,  Wafangdian, 
and  ZMC  do  not  qualify  for  revocation. 

Wanxiang  sold  the  subject 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecutive  years.  We  must  determine, 
as  a  threshold  matter,  in  accordance 
with  19  CFR  351.222{e)(l)(ii),  whether 
the  company  requesting  revocation  sold 
the  subject  merchandise  in  commercial 
quantities  in  each  of  the  three  years 
forming  the  basis  of  the  request.  After 
consideration  of  the  various  comments 
that  were  submitted  in  response  to  the 
Preliminary  Results,  we  determine  that 
Wanxiang  did  not  sell  the  subject 
merchandise  in  the  United  States  in 
commercial  quantities  in  each  of  the 
three  years  cited  by  Wanxiang  to 
support  its  request  for  revocation.  See 
"Analysis  of  Comments  Received, 
Comment  21,"  below.  Therefore,  we 
find  that  Wanxiang  does  not  qualify  for 
revocation  of  the  order  on  TRBs  under 
19  CFR  351.222(e)(l)(ii). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandimi" 
(Decision  ^4emo)  from  Richard  W. 
Moreland,  Depufy  Assistant  Secretary, 
Import  Administration,  to  Troy  H. 
Cribb,  Assistant  Secretary  for  Import 
Administration,  dated  January  3,  2001, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  building.  In  addition. 
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a  complete  version  of  the  Decision 
Memo  can  be  accessed  directly  on  the 
Web  at  http://ia.ita.doc.gov/frii/ 
summary/list.htm.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  review  of  comments 
received  and  a  reexamination  of 
surrogate  value  data,  we  have  made 
certain  changes  to  the  calculations  for 
the  final  results.  These  changes  are 
discussed  in  the  following  Comments  in 
the  Decision  Memo  or  in  the  referenced 
final  calculation  memoranda  for 
particular  companies: 

All  Companies 

Use  of  Market  Economy  Steel  Values — 

Comments  1  through  3 
Valuation  of  Certain  Steel  Inputs — 

Comments  4,  5,  6,  and  13 
Valuation  of  Ocean  Freight — Comment 

11 
Valuation  of  Pallets  and  Wooden 

Cases — Comment  10 

For  changes  in  the  valuation  of 
overhead,  SG&A,  and  profit  see 
comments  8  and  9  of  the  Decision 
Memo.  In  addition  to  those  changes 
noted  in  the  Decision  Memo,  we  have 
also  revised  the  calculation  of  all 
company-specific  overhead  costs  by 
adding  back  into  the  direct  costs  (to 
which  the  surrogate  overhead  rate  is 
applied)  the  value  of  scrap. 

Wafangdian 

We  applied  the  Sigma  cap  to  the 
inland  freight  expenses  of  Wafangdian 's 
suppliers.  See  Comment  14  of  the 
Decision  Memo,  We  increased  skilled 
and  unskilled  labor  hours  to  accoimt  for 
downtime.  See  Comment  29  of  the 
Decision  Memo.  We  accounted  for  post- 
sale  price  adjustments  relating  to 
previous  sales  of  defective  merchandise. 
See  Comment  27  of  the  Decision  Memo. 
Finally,  we  used  a  different  surrogate  to 
value  plastic  bags.  See  Final  Factors  of 
Production  Memorandum  dated  January 
3,  2001. 

Premier 

We  have  applied  partial  facts 
available  to  fill  certain  data  gaps  in 
Premier's  reporting  of  foreign  inland 
freight.  As  partial  facts  available,  we 
have  used  the  average  of  the  unit 
expenses  across  those  sales  for  which 
such  expenses  were  reported.  See 
Comment  33  of  the  Decision  Memo. 

We  have  deducted  Premier's  reported 
constructed  export  price  (CEP)  credit 
expenses  from  U.S.  price.  For  those  CEP 
sales  where  Premier  reported  a  negative 
expense,  we  added  the  absolute  value  of 


that  amount  to  U.S.  price.  See  Comment 
34  of  the  Decision  Memo. 

Liaoning 

We  have  used  the  corrected  database 
submitted  along  vtith  Liaoning's  March 
20,  2000  supplemental  response.  See 
Comment  36  of  the  Decision  Memo. 

ZMC 

We  are  using  surrogate  steel  values  for 
ZMC  instead  of  market  economy  steel 
values  as  we  did  in  the  Preliminary 
Results.  See  Memorandum  to  the  Case 
File;  Calculations  for  Final  Results  for 
Premier  [January  3,  2001). 

Wehai 

We  are  using  surrogate  steel  values  for 
Weihai  instead  of  market  economy  steel 
values  as  we  did  in  the  Preliminary 
Results.  See  Comment  38  of  the 
Decision  Memo. 

Wanxiang 

Based  on  verification  findings,  we 
made  certain  revisions  to  the  calculation 
of  SG&A  labor. 

Final  Results  of  Review 

We  determine  that  the  following 
dumping  margins  exist  for  the  period 
June  1,  1998,  through  May  31,  1999: 


Manufacturer 
/exporter 

Margin 
(percent) 

Wafangdian 

Wanxiang .....". 

CMC 

0.67 
0.00 
0.82 

ZMC ; 

7  37 

Liaoning  

Hailin 

0.00 
000 

Weihai 

Luoyang  

Premier  

0.00 
4.37 
7.36 

Assessment  Rates 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Because  certain  importer- 
specific  assessment  rates  calculated  in     ' 
these  final  results  are  above  de  minimis 
(i.e.,  at  or  above  0.5  percent),  the 
Department..will  issue  appraisement 
instructions  directly  to  the  Customs 
Service  to  asseiss  antidumping  duties  on 
appropriate  eiyries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculate  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  duties  due  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer. 


Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  For  the  PRC 
companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  for  these 
firms  established  in  the  final  results  of 
this  review,  except  that,  for  exporters 
with  de  minimis  rates  (i.e.,  less  than  0.5 
percent)  no  deposit  will  be  required;  (2) 
for  previously-reviewed  PRC  and  non- 
PR(^  exporters  with  separate  rates,  the 
cash  deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
recent  period  during  which  they  were 
reviewed;  (3)  for  all  other  PRC 
exporters,  the  rate  vdll  be  the  PRC 
country- vdde  rate,  which  is  33.12 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  apphcable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
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with  sections  section  751(a)(1)  and 
771(i)oftheAct. 

Dated:  lanuary  3,  2001. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Comments  and  Issues  in  tlie  Decision 
Memorandum 

Comment  1 :  Market  Economy  Steel  Values 
Comment  2:  InsigniRcant  Imports  from 

Market  Economy  Sources 
Comment  3:  Weight- Averaging  Market 

Economy  with  Surrogate  Steel  Values 
Comment  4:  Cage  Surrogate  Steel  Values 
Comment  5:  Roller  Surrogate  Steel  Values 
Comment  6:  Excluding  Certain  Data  from 

Surrogate  Source  Data 
Comment  7:  Labor  Costs 
Comment  8:  Surrogate  Calculations  for 

Overhead.  SG4A  and  Profit 
Comment  9:  Inclusion  of  Traded  Goods  in 

Overhead,  SG&A  and  Profit 
Comment  10:  Surrogate  Values  for  Pallets 

and  Wooden  Cases 
Comment  1 1 :  Ocean  Freight  Expenses 
Comment  12:  Adjusting  Surrogate  Export 

Values  for  Duties 
Comment  13:  Adding  Ocean  Freight  and 

Insurance  to  FOB  Export  Values 
Comment  14:  Sigma  Cap  and  PRC  Freight 

Expenses 
Comment  15:  Exchange  Rates 
Comment  16:  Separate  Rates  Analysis  of 

Suppliers 
Comment  17:  U.S.  Credit  Expenses  for  EP 

Sales 
Comment  18:  The  Department  Should  Grant 

Revocations 
Comment  19:  Limiting  Revocation  to  Certain 

Trading  Companies 
Comment  20:  Limiting  Revocation  to 

Particular  Models 
Comment  21:  Revocation  with  Respect  to 

Wanxiang 
Comment  22:  CMC's  Market  Economy  Steel 

Values 
Comment  23:  Accounting  for  CMC's  Rejects 
Comment  24:  CMC's  Negative  Inventory 

Carrying  Costs 
Comment  25:  Applying  Adverse  Facts 

Available  to  ZMC 
Comment  26:  Wanxiang's  Surrogate  Steel 

Values 
Comment  27:  Wafangdian's  Price 

Adjustments 
Comment  28:  Wafangdian's  Normal  Value  for 

Non-Specification  Parts 
Comment  29:  Double-Counting  of 

Wafangdian's  Labor  Inputs 
Comment  30:  Application  of  the  PRC-wide 

Rate  to  Premier 
Comment  31:  Application  of  Total  Adverse 

Facts  Available  to  Premier 
Comment  32:  Department's  Choice  of  FOP 

Data  for  Each  of  Premier's  Inputs 
Comment  33:  Premier's  Foreign  Inland 

Freight 
Comment  34:  Deducting  Premier's  U.S. 

Credit  Expenses  in  CEP  Sales  Situations 
Comment  35:  Adjusting  Luoyang's  Normal 

Value  for  U.S.  Credit  Expenses  for  EP  Sales 
Comment  36:  Use  of  Liaoning's  Correct 

Database 


Comment  37:  Adjusting  Liaoning's  normal 
value  for  U.S.  Credit  Expenses  for  EP  Sales 

Comment  38:  Surrogate  Steel  Valuation  for 
Weihai 

Comment  39:  Torch's  Affiliated  Sales  and 
Transshipped  TRBs 

[FR  Doc.  01-777  Filed  1-9-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.010301A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  pennit  (1274); 
issuance  of  permits  (1261, 1226);  and 
modifications  to  existing  permits  (1178, 
984). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  tlu«atened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  permit  application  from 
Dr.  Molly  Lutcavage,  of  Uie  New 
England  Aquarium  (NEA)  (1274);  NMFS 
has  issued  permit  1261  to  Mr.  Vincent 
A.  Mudrak,  of  U.S.  Fish  &  Wildlife 
Service  (USFWS)  (1261);  NMFS  has 
issued  permit  1226  to  Mr.  Mike  Clancy 
and  Ms.  Katherine  Hattala,  of  New  York 
State  Dept  of  Environmental 
Conservation  (NYSDEC)  (1226);  NMFS 
has  issued  modification  #2  to  permit 
1178  to  Dr.  Michael  Sissenwine,  of 
Northeast  Fisheries  Science  Center, 
NMFS  (NMFS-NEFSC)  (1178);  and 
NMFS  has  issued  modification  #3  to 
permit  984  to  Dr.  Steve  Ross,  of  Center 
for  Marine  Science  Research,  University 
of  North  Carolina  at  Wilmington  (UNC- 
Wilmington)(984). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  February 
9,  2001. 

AOORESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applicatiotis  and 
related  docimients  are  available  for 


review  in  the  indicated  office,  by 
appointment: 

For  permits  1226, 1261, 1178,  984, 
1274:  NMFS,  Office  of  Protected 
Resources,  Endangered  Species 
Division,  F/PR3,  1315  East-West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401,  fax:  301-713-0376). 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan,  Silver  Spring,  MD  (phone 
and  fax:  see  above)  e-mail: 
Terri.jordan@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wdldlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  imits  (ESU's) 
are  covered  in  this  notice: 

Sea  Turtles 

Green  turtle  (Chelonia'mydas),    , 
Hawksbill  turtle  [Eretmochelys 
imbricata),  Kemp's  ridley  turtle 
(Lepidochelys  kempii),  Leatherback 
turtle  (Dermochelys  coriacea). 
Loggerhead  tiulle  [Caretta  caretta). 

Fish 

Shortnose  sturgeon  [Acipenser 
brevirostrum) 

Application  1274: 

NMFS  has  received  an  application 
from  Dr.  Molly  Lutcavage  of  the  New 
England  Aquarium.  Dr.  Lutcavage 
requests  authorization  to  satellite  tag  up 
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to  eight  (8)  endangered  leatherback 
turtles  captured  incidental  to 
commercial  fisheries.  Dr.  Lutcavage 
proposes  to  attach  pop-up  satellite 
transmitters  to  leatherback  turtles  using 
surgical  bone  screws  instead  of 
harnesses,  and  to  look  at  whether 
tagging  turtles  with  harnesses  increases 
the  likelihood  of  entanglement  in 
commercial  fisheries.  This  proposed 
permit  continues  research  begun  under 
permit  #1053  issued  by  NMFS  on  July 
14, 1997. 

Permit  1261 

Notice  was  published  on  August  17, 
2000  (65  FR  50185)  that  Mr.  Vincent  A. 
Mudrak,  of  U.S.  Fish  &  Wildlife  Service 
applied  for  a  scientific  research  permit 
(1261). 

The  applicant  requests  a  five-year 
permit  to  maintain  captively  bred 
shortnose  sturgeon  for  scientific 
research  at  the  Warm  Springs  Hatchery 
operated  by  the  US  Fish  and  Wildlife 
Service.  Research  Activities  include 
feeding  studies,  propagation  studies  and 
studies  identified  in  the  recovery  plan 
for  shortnose  stiu^eon.  Permit  1261  was 
issued  on  December  29,  2000, 
authorizing  take  of  listed  species.  Permit 
1261  expires  December  31,  2005. 

Permit  1226 

Notice  was  published  on  November 
26, 1999  (64  FR  66458)  that  Mr.  Mike 
Clancy  and  Ms.  Katherine  Hattalla  of 
NYSDEC  applied  for  a  scientific 
research  permit  (1226). 

As  a  requirement  in  the  Atlantic 
States  Marine  Fisheries  Commission's 
Atlantic  Sturgeon  Management  Plan, 
New  York  State  must  initiate  monitoring 
of  juvenile  Atlantic  sturgeon  in  the 
Hudson  River.  While  conducting  this 
research  it  is  a  very  likely  and 
unavoidable  event  that  shortnose 
sturgeon  will  be  captured  in  the 
sampling  gear  deployed  to  captiu-e 
Atlantic  sturgeon.  The  NYSDEC  is 
applying  for  a  permit  to  handle  and  tag 
any  shortnose  sturgeon  incidentally 
caught  in  their  sampling  gear.  The 
NYSDEC  will  work  in  collaboration 
v«th  the  US  Fish  and  Wildlife  Service 
(permit  #1051)  to  share  biological  and 
movement  data  regarding  shortnose 
stvu^eon  residing  in  the  Hudson  River. 
Permit  1226  was  issued  on  December 
22,  2000,  authorizing  take  of  listed 
species.  Permit  1226  expires  October  31, 
2005. 

Permit  1178 

The  applicant  currendy  possesses  a  5- 
ear  scientific  research  permit  to  take 
listed  sea  tiutles  incidentally  taken  in 
foreign  and  domestic  commercial 
fisheries  operating  in  state  waters  and 
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the  Exclusive  Economic  Zone  in  the 
Northwest  Atlantic  Ocean.  The  work 
will  be  conducted  by  scientific 
observers  aboard  commercial  fishing 
vessels.  The  following  species  and 
annual  take  numbers  have  been 
requested:  300  loggerhead  (Caretta 
caretta),  85  leatherback  (Dermochelys 
coriacea),  10  Kemp's  ridley 
(Lepidochelys  kempi),  10  hawksbill 
(Eretmochelys  imbricata),  and  10  green 
(Chelonia  mydas)  turtles.  The  applicant 
has  authorization  to  measure, 
photograph,  flipper  tag,  scan  for  PIT 
tags,  resuscitate  (if  necessary)  and 
release  turtles  taken  incidentally  in 
foreign  and  domestic  commercial 
fisheries.  Further,  the  applicant  has 
authorization  to  bring  to  shore,  when 
feasible,  dead  sea  turtles  for  necropsy. 
Necropsy  will  only  be  performed  by 
personnel  currently  permitted  to 
conduct  such  research.  This  research 
supports  the  NMFS'  mission  of 
assessing  the  impacts  of  commennal 
fisheries  on  marine  resoiuces  of  interest 
to  the  United  States. 

Modification  #2  authorizes  the 
collection  of  skin  biopsies  fi-om  turtles 
onboard  vessels  and  animals  too  large  to 
bring  aboard  commercial  vessels. 
Modification  #2  to  PermitJ178  was 
issued  on  December  29,  2000.  Permit 
1178  expires  December  31,  2003. 

Permit  984 

Notice  was  published  on  July  19,  2000 
(65  FR  44760)  that  Dr.  Steve  Ross  (UNC- 
Wilmington)  had  applied  for  a 
modification  to  984.  Permit  984 
currently  authorizes  the  take  of 
shortnose  sturgeon  fi-om  rivers 
throughout  the  state  of  North  Carolina. 
This  permit  authorizes  capture  in 
gillnets,  handling,  weighing, 
photographing,  dorsal  fin  clipping  for 
genetic  material  collection,  external  and 
internal  tagging  and  release.  Both  Dr. 
Mary  Moser  of  the  National  Marine 
Fisheries  Service  -  Northwest  Fisheries 
Science  Center  in  Seattle,  WA  and  Dr. 
Steven  Ross  are  co-investigators. 

Modification  #3  removes  Dr.  Mary 
Moser  from  the  permit  and  extends  the 
expiration  date  of  the  permit  to 
December  31,  2001.  NMFS  is  also 
amending  the  pennit  to  bring  the  special 
conditions  current  with  other  permits 
being  issued  for  research  on  shortnose 
sturgeon.  The  take  description  has  been 
modified  into  a  table  format.  Items  #1  & 
2  in  the  take  table  were  modified  to 
increase  the  lethal  take  of  eggs  and 
larvae.  The  original  permit  authorized 
25  eggs  to  be  lethally  taken  and  25 
returned  to  the  wild,  and  10  larvae  to  be 
lethally  taken  and  10  returned  to  the 
wild.  "The  return  of  eggs  and  larvae  to 
the  wild  after  collection  on  a  buffer  pad 
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is  not  feasible,  so  NMFS  clarified  this  in 
the  permit.  Item  #5  in  the  take  table  was 
modified  to  clearly  denote  that  the  8,000 
juvenile  shortnose  sturgeon  transferred 
to  Dr.  Moser  were  terminated  in  1999 
per  special  condition  #lb  of 
modification  #2  which  was  issued 
November  17,  1998.  NMFS  also  clarified 
reporting  contact  mail  and  email 
addresses. 

Modification  #3  to  Permit  984  was 
issued  on  December  29,  2000, 
authorizing  take  of  listed  species.  Permit 
984  expires  December  31,  2001. 

Dated:  January  3,  2000. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  01-773  Filed  1-9-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

n.D.  1221  GOB] 

Marine  Mammals;  File  No.  753-1599-00 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Jim  Darling,  Ph.D.,  P.O.  Box  384,  Tofino, 
British  Columbia,  Canada  VOR  2Z0,  has 
been  issued  a  permit  to  take  hiunpback 
whales  {Megaptera  novaeangliae)  and 
gray  whales  (Eschrichtius  robustus)  for 
purposes  of  scientific  research. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  addressses  where  the 
documents  may  be  reviewed. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Trevor  Spradlin,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
29,  2000,  notice  was  published  in  the 
Federal  Register  (65  FR  52411)  that  a 
request  for  a  scientific  research  permit 
to  take  hiunpback  whales  and  gray 
whales  had  been  submitted  by  the 
above-named  Jim  Darling,  Ph.D.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.].  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
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endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  fcr  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Docimients  may  be  reviewed  in  the 
following  locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289): 

Northwest  Region.  NMFS,  7600  Sand 
Point  Way  NE.  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426; 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249; 

Coordinator.  Pacific  Islands  Area 
Office,  NMFS,  1601  Kapiolani  Blvd., 
Honolulu,  HI  96814-4700; 
phone(808)973-2935;  fax  808)973-2941; 
and 

Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
&X  (562)  980-4108. 

Dated:  January  4.  2001. 
Ann  Teiitush, 

Chief,  Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-772  Filed  1-9-01;  8:45  am] 

MLUNG  CODE  3610-22-S 


COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  18  January 
2001  at  10:00  a.m.,  in  the  Commission's 
offices  at  the  National  Building 
Museum,  Suite  312,  Judiciary  Square, 
441  F  Street,  NW.,  Washington,  DC 
20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statement  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 


Dated  in  Washington,  DC.  January  2,  2001. 
Jeffirey  R.  Carson, 
Assistant  Secretary. 
[FR  Doc.  01-592  Filed  1-9-01;  8:45  am] 

BaXMQ  COOE  S330-01-M 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Temporary  Amendment 
to  the  Requirements  for  Participating 
in  the  Special  Access  Program  for 
Caribbean  Basin  Countries;  Correction 

January  4,  2001. 

In  the  document  published  in  the 
Federal  Register  on  December  28,  2000 
(65  FR  82327),  make  the  following 
corrections: 

1.  In  the  letter  to  the  Commissioner  of 
Customs,  3rd  colimm,  3rd  paragraph, 
11th  line,  correct  "Categories  433,  443, 
633  and  643"  to  read  "Categories  433, 
435.  443,  444,  633,  635,  643  and  644." 

2.  In  the  same  paragraph,  line  17, 
inunediately  following  "(see  51  FR 
21208),"  add  "and  amended  on 
December  9, 1999  to  include  goods 
covered  under  the  Outward  Processing 
Program  (see  64  FR  69746)." 

3.  At  the  end  of  the  same  paragraph, 
line  28,  immediately  following 
"described  above"  add  "or  entered 
under  the  Outward  Processing  Program 
(9802.00.8016)  and  of  a  type  described 
above." 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  01-627  Filed  1-9-01;  8:45  amj 
BNJJNO  CODE  361(M>R-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday.  January 

12.  2001. 

PLACE:  1155  21st  St.,  NW.,  Washington. 

IX],  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  01-889  Filed  l-»-01;  1:38  pm] 

BtUMG  COOE  e3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

January  19,  2001. 

PLACE:  1155  21st  St.,  NW..  Washington, 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  01-890  Filed  1-8-01;  1:38  pm] 

BILLING  COOE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Conmiission. 

TIME  AND  DATE:  11  a.m.,  Friday.  January 

26.  2001. 

PLACE:  1155  21st  St..  NW..  Washington. 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  01-891  Filed  1-8-01;  1:39  pm] 

BILLING  COOE  6351-01-11 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Form,  and  OMB  Number  Police 
Record  Check;  DD  Form  369;  OMB 
Number  0704-0007. 

Type  of  Request:  Extension. 

Number  of  Respondents:  125,000. 

Responses  Per  Respondent:  1. 


Federal  Register / Vol.  66,  No.  7 /Wednesday,  January  10,  2001 /Notices 


1959 


Annual  Responses:  125,000. 

Average  Burden  Per  Response:  27 
minutes. 

Annual  Burden  Hours:  56,250. 

Needs  and  Uses:  This  information  is 
collected  to  provide  the  Armed  Services 
with  background  information  on  an 
applicant.  History  of  criminal  activity, 
arrests,  or  confinement  is  disqualifjing 
for  military  service.  The  respondents 
will  be  local  and  state  law  enforcement 
agencies.  The  DD  Form  369,  "PoUce 
Record  Check,"  is  the  method  of 
information  collection;  responses  are  to 
reference  any  records  on  the  applicant. 
The  information  will  be  used  to 
determine  suitability  of  the  applicant  for 
military  service. 

Affected  Public:  Individuals  or  ' 

households;  State,  Local  or  Tribal 
Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  Comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  should  be  sent  to 
Mr.  Cushing,  WHS/DIOR,  1215  Jefferson 
Davis  Highway,  Suite  1204,  Arlington, 
VA  22202-4302. 

Dated:  January  3,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-632  Filed  1-9-01;  8.45  am] 
BILLING  CODC  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board;  Notice  of 
Change  of  Advisory  Committee 
Meeting 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  High  Energy  Laser 
Weapon  Systems  Applications 
originally  planned  to  meet  January  23- 
24,  2001;  however,  the  meeting  has  been 
rescheduled  for  January  25-26.  2001. 
The  meeting  will  be  held  at  Strategic 
Analysis  Inc..  3601  Wilson  Boulevard, 
Arlington.  VA  22201. 


Dated:  January  4,  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-675  Filed  1-9-01;  8:45  am] 
BILUNG  COOE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  ttie  DoD  Healthcare  Quality 
Initiative  Review  Panel 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  An  executive/administration 
meeting  for  DoD  Healthcare  Quality 
Initiatives  Review  Panel  has  been 
scheduled  for  January  16,  2001. 

SUMMARY:  This  notice  set  forth  the 
meeting  of  the  DoD  Healthcare  Quality 
Initiatives  Review  Panel.  Notice  of 
meeting  is  required  imder  The  Federal 
Advisory  Committee  Act. 
DATES:  January  16,  2001. 
ADDRESSES:  Sheraton  Crystal  City.  1800 
Jefferson  Davis  Hwy,  Arlington,  VA 
22202. 

Time:  January  16th  8:00  am  to  5:30 
pm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Gia  Edmonds  at  (703)  933-8325. 

Dated:  January  3.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-633  Filed  1-9-01;  8:45  am] 

BILUNG  COOE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety;  Meeting 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on 
February  1.  2001  at  Sandia  National 
Laboratories,  Albuquerque,  New 
Mexico. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  Joint 
Nuclear  Weapons  Council  on  nuclear 
weapons  surety  matters.  At  this  meeting 
the  Joint  Advisory  Committee  will 
receive  classified  briefings  on  nuclear 
weapons  security  and  use  control. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended.  Title  5.  U.S.C.  App.  II, 


(1998)).  this  meeting  concerns  matters 
sensitive  to  the  interests  of  national 
seciuity,  listed  in  5  U.S.C.  section 
552b(c)(l)  and  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  January  4.  2001 . 
LmM.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-676  Filed  1-9-01:  8:45  am] 
BILLING  COOE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Excluslve,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  Adelphi.  Maryland,  DoD. 
ACnON:  Notice. 

SUMMARY:  In  accordance  vdth  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army.  Washington.  DC. 

These  patents  covers  a  wide  variety  of 
technical  arts  including:  A  drawbar  that 
facilities  engagement  from  a  loaded 
shipsheet  and  an  apparatus  for  tracking 
a  human  eye  with  retinal  scanning 
display. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  U.S.  Army  Research  Laboratory 
wish  to  license  the  U.S.  patent  listed 
below  in  a  non-exclusive,  exclusive  or 
partially  exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Title:  Appartus  for  Tracking  the 
Himian  Eye  with  a  Rentinal  Scanning 
Display,  and  Method  Thereof. 

Inventor:  Christopher  C.  Smyth. 

Patent  Number:  6.120,461. 

Issued  Date:  September  19,  2000. 

Title:  Method  of  Maneuvering  a 
Slipsheeted  Load  and  Drawbar  Etevise 
Therefor. 

Inventor:  Jeffrey  D.  Nickel  and  John  J. 
Salser. 

Patent  Number:  6.120,238. 

Issued  Date:  September  19.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa.  Technology  Transfer 
Office.  AMSRL-CS-TT.  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
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Ground.  MD  21005-5055  tel:  (401)  278- 
5028;  fax:  (401)  278-5820. 

SUPPLEMENTARY  INFORMATION:  None. 

John  A.  Hall, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

(FR  Doc.  01-767  Filed  l-»-01:  8:45  am] 

atLUNQ  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
ExdiMlve,  Exclusive,  or  Partially- 
Exclusive  Licensing 

agency:  U.S.  Anny  Research 
Laboratory,  Adelphi,  Maryland,  DoD. 

ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington,  E)C. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  method  for 
determining  the  trajectory  of  a 
projectile. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  sectionf  207 
of  Title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  U.S.  Army  Research  Laboratory 
wish  to  license  the  U.S.  patent  listed 
below  in  a  non-exclusive,  exclusive  or 
partially  exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Tit7e:  Method  of  Passive 
Determination  of  Projectile  Miss 
Distance. 

Inventors:  David  B.  Hills  and  Jonathan 
A.  Bomstein. 
Patent  Number:  6,125,308. 
Issued  Date:  September  25 ,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norma  Cammaratta,  Technology 
Transfer  Office,  AMSRL-CS-TT,  U.S. 
Army  Research  Laboratory,  Adelphi, 
MD  20783-1197  tel:  (301)  394-2952; 
fax:  (301)  394-5818. 

SUPPLEMENTARY  INFORMATION:  None. 

lohn  A.  HaU. 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  01-768  Filed  1-9-01;  8:45  am) 

BNXINGCOOe  3nO-OB-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Supplement  to  ttie 
1992  Final  Environmental  Impact 
Statement  on  Modified  Water 
Deliveries  to  Everglades  National  Park 
(MWD  Project)  To  Address  a  Change  in 
Design  of  ttie  Levee  67  arul  Levee  29 
Water  Conveyance  Features  Within 
Water  Conservation  Area  3  (WCA  3), 
Including  a  Combined  Operational  Plan 
for  the  MWD  and  Canal  111  (C-1 11) 
Projects 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

Department  of  Defense. 

ACTION:  Notice  of  intent  (amendment). 

SUMMARY:  Reference  the  previous  Notice 
of  Intent  pubUshed  in  the  Federal 
Register  of  September  24,  1999  (V.64, 
No.  185:  pages  51740-51741).  The 
congressionally  authorized  MWD 
Project  consists  of  structural 
modifications  and  additions  to  the 
existing  C&SF  Project  required  to 
improve  water  deliveries  for  ecosystem 
restoration  of  Everglades  National  Park 
(Park).  The  authorized  plan  calls  for 
construction  of  six  water  control 
structures  in  Levee  67  (L-67)  and  its 
adjacent  canal,  which  partition  WCA  3 
into  two  basins,  WCA  3A  and  WCA  3B 
and  two  recently  constructed  structures 
in  L-29.  At  the  request  of  the  local 
sponsor,  the  South  Florida  Water 
Management  District  (SFWMD),  the 
Corps  will  be  revaluating  the  design  of 
the  water  conveyance  features  and 
addressing  the  need  for  water  seepage 
control  for  WCA  3B.  The  authorized  C- 
111  Project  consists  of  Water  Pumping 
Stations  and  associated  canals  and 
water  detention  areas  within  the  C-1 11 
Basin  immediately  south  of  the  MWD 
Project  limits  down  to  tidewater.  This 
amendment  provides  for  the  addition  to 
the  SEIS  of  a  Combined  Operational 
Plan  for  the  MWD  and  C-1 11  Projects. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Army  Corps  of  Engineers,  P.O.  Box 
4970,  Jacksonville,  Florida  32232;  Attn: 
Mr.  Elmar  Kurzbach,  904-232-2325. 
SUPPLEMENTARY  INFORMATION:  1. 
Alternatives  to  be  evaluated  involve 
combinations  of  gated  water  control 
structures,  passive  structures  (fixed- 
crest  weirs),  levee  removal,  and  canal 
filling  to  convey  water  from  WCA  3A 
into  WCA  3B  and  from  WCA  3B  into 
Northeast  Shark  River  slough  and 
operation  of  the  overall  system  down  to 
tidewater.  Seepage  control  alternatives 
involve  combinations  of  new 
operational  and  structural  elements 
such  as  pump  stations. 


2.  A  Scoping  letter  and  public 
Scoping  Meeting  will  be  used  to  invite 
comments  on  alternatives  and  issues 
from  Federal,  State,  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
individuals. 

3.  The  Draft  SEIS  will  analyze  issues 
related  to  recreational  fishing  access, 
WCA  3B  tree  island  flooding, 
introduction  of  poor  quality  water. 
Everglades  National  Park  ecosystem 
restoration,  and  agricultural  and 
residential  flood  protection. 

4.  The  alternative  plans  will  be 
reviewed  under  provisions  of 
appropriate  laws  and  regulations, 
including  the  Endangered  Species  Act, 
Fish  and  Wildlife  Coordination  Act. 
Clean  Water  Act,  and  Farmland 
Protection  Policy  Act. 

5.  The  Draft  SEIS  is  expected  to  be 
available  for  public  review  in  the  3rd 
quarter  CY  2001. 

Dated:  December  20,  2000. 
James  C.  Duck, 

Chief,  Planning  Division. 

[FR  Doc.  01-770  Filed  1-9-01;  8:45  am] 

MLLMG  CODE  3710-AJ-H 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  a  Flood  Damage  Reduction 
Study,  Kansas  Citys,  Missouri  and 
Kansas 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Kansas  City  District,  DoD. 
ACTION:  Notice  of  intent. 

summary:  the  Kansas  Citys,  Missouri 
and  Kansas,  Local  Flood  Protection 
Project  is  an  existing  flood  damage 
reduction  project  comprised  of  7 
existing  levee  units:  Argentine  Levee 
Unit;  Armourdale  Levee  Unit; 
Birmingham  Levee  Unit;  Central 
Industrial  District  (CID)  Levee  Unit;  East 
Bottoms  Levee  Unit;  Fairfax-Jersey 
Creek  Levee  U^t;  and  the  North  Kansas 
City  Levee  Unit.  The  purpose  of  this 
study  is  to  consider  the  economic, 
environmental,  and  social  impacts  that 
may  occur  as  a  result  of  various 
alternatives  being  considered  in  a  flood 
damage  reduction  study,  concerning 
flood  protection  provided  by  the 
existing  Kansas  Citys,  Missouri  and 
Kansas,  Local  Flood  Protection  Project 
to  determine  if  increases  in  flood 
protection  are  warranted,  under  the 
authority  of  Section  216  of  the  1970 
Flood  Control  Act,  Kansas  City, 
Missouri  and  Kansas  City,  Kansas. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  proposed  study 
and  DEIS  can  be  answered  by  the 
Project  Manager,  Ronald  G.  Jansen,  P.E., 
telephone  niunber  (816)  983-3258, 
Formulation  Section,  Planning  Branch, 
U.S.  Army  Corps  of  Engineers,  700 
Federal  Building,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106-2896. 
SUPPt-EMENTARY  INFORMATION:  1.  The 
Kansas  City  District  (KCD),  Corps  of 
Engineers,  is  undertaking  a  Flood 
Damage  Reduction  Study,  to  update  and 
verify  data  on  the  existing  level  of  flood 
protection,  of  the  Kansas  Citys,  Missoxu-i 
and  Kansas,  Local  Flood  Protection 
Project,  to  determine  if  any  increases  in 
protection  are  warranted,  under  the 
authority  of  section  216  of  the  1970 
Flood  Control  Act. 

2.  The  Kansas  Citys,  Missouri  and 
Kansas,  Local  Flood  Protection  Project 
is  an  existing  flood  damage  reduction 
project  which  provides  local  flood 
protection  for  the  metropolitan  areas  of 
Kansas  City,  Missouri  and  Kansas  City, 
Kansas.  The  project  is  comprised  of  7 
existing  levee  units:  Argentine  Levee 
Unit  located  in  Kansas  City,  Wyandotte 
County,  Kansas;  Armouradale  Levee 
Unit  located  in  Kansas  City,  Wyandotte 
County,  Kansas;  Birmingham  Levee  Unit 
located  in  Kansas  City,  Clay  Coimty, 
Missouri;  Central  Industrial  District 
(CID)  Levee  Unit  located  in  Kansas  City, 
Wyandotte  County,  Kansas  and  Kansas 
City,  Jackson  Coimty,  Missouri;  East 
Bottoms  Levee  Unit  located  in  Kansas 
City,  Jackson  County,  Missouri;  Fairfax- 
Jersey  Creek  Levee  Unit  located  in 
Kansas  City,  Wyandotte  Coimty,  Kansas; 
and  the  North  Kansas  City  Levee  Unit 
located  in  Kansas  City  and  North  Kansas 
Qty,  Clay  County,  Missouri.  The  project 
extends  over  the  lower  9.5  miles  of  the 
Kansas  River  and  on  the  Missouri  River 
from  6.5  miles  upstream  to  9.5  miles 
downstream.  The  existing  project 
consists  principally  of  levees, 
floodwalls,  bridge  and  approach 
alterations,  and  channel  modification 
and  alteration.  The  project  provides 
protection  to  a  32-square-mile  area  of 
heavily  urbanized  floodplain  at  the 
confluence  of  the  two  rivers. 

3.  KCD's  study  will  evaluate  the  no 
action  alternative  as  well  as  various 
structural  and  non-structural 
alternatives  to  determine: 

a.  Flood  damage  reduction  costs  and 
benefits; 

b.  regional  social  and  economic 
impacts;  and, 

c.  environmental  impacts  and 
mitigation  measures. 

Reasonable  alternatives  KCD  will 
examine  include  the  feasibility  of 
various  structural  and  non-structural 


measures  to  reduce  flood  damage  within 
areas  protected  by  the  existing  Kansas 
Citys,  Missouri  and  Kansas,  Local  Flood 
Protection  Project.  Structural 
alternatives  will  involve  minor 
increases  in  height  of  the  existing  levee 
to  protect,  in  most  instances,  existing 
urban  development. 

4.  Scoping  Process. 

a.  A  public  workshop  will  be  held  at 
Kansas  City  in  Spring  2001.  The  exact 
date,  time,  and  location  of  the  workshop 
vfiW  be  announced  when  the  details  are 
finalized.  Additional  workshops  will  be 
held  as  the  study  progresses  to  keep  the 
public  informed.  Coordination  meetings 
will  be  held  as  needed  with  affected/ 
concerned  local.  State,  and  Federal 
governmental  entities. 

These  workshops  and  meetings,  as 
well  as  any  meetings  which  were 
previously  held  regarding  this  project, 
wrill  serve  as  the  collective  scoping 
process  for  preparation  of  the  DEIS.  No 
formal  "scoping"  meeting  will  be  held. 

Draft  documents  forthcoming  from  the 
study  will  be  distributed  to  Federal, 
State,  and  local  agencies,  as  well  as 
interested  members  of  the  general 
public,  for  review  and  comment. 

b.  Significant  issues  to  be  analyzed  in 
depth  include  evaluations  of: 

(1)  level  of  flood  protection  provided 
by  the  existing  flood  protection  project; 

(2)  costs  and  benefits  associated  with 
alternatives  that  increase  the  flood 
protection  level  of  the  existing  flood 
protection  project, 

(3)  impacts  to  fish  and  wildlife 
resources, 

(4)  recreation, 

(5)  cultural  resources, 

(6)  navigation  and 

(7)  water  supply. 

c.  Environmental  consultation  and 
review  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
per  regulations  of  the  Council  of 
Environmental  Quality  (Code  of  Federal 
Regulations  parts  40  CFR  1500-1508), 
and  other  applicable  laws,  regulations, 
and  guidelines. 

5.  The  anticipated  date  of  availability 
of  the  DEIS  for  public  review  is  August 
2002. 

John  A.  HaU. 

Alternate  Army  Federal  Register  Liaison 

Officer. 

[FR  Doc.  01-769  Filed  1-9-01:  8:45  am] 

BILUNG  CODE  3710-KN-M 


DEPARTMENT  OF  DEFENSE 

Department  of  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Staten>ent 
(DEIS)  for  a  Proposed  Green  Book 
Flood  Control  Project,  Upper  Portion  of 
ttte  Green  Brook  SubBasIn  of  the 
Raritan  River  Basin  Middlesex, 
Somerset  and  Union  Counties,  State  of 
New  Jersey 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers  (USACE),  New  York  District, 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  in  accordance  with 
the  Council  on  Environmental  Quality 
(CEQ)  Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  and  the 
Department  of  the  Army,  USACE 
Procedures  for  Implementing  NEPA  of 
New  Jersey.  Flood  protection  methods 
for  the  three  study  areas  of  the  Green 
Brook  Sub-basin;  the  Upper  Portion,  the 
Lower  Portion  and  the  Stony  Brook 
Portion;  were  previously  evaluated  in 
the  USACE  1980  Environmental  Impact 
Statement  and  the  USACE  May  1997 
Final  General  Reevaluation  Report  and 
Supplemental  Environmental  Impact 
Statement.  Action  within  the  Upper 
.  Portion  of  the  Sub-basin  was  deferred 
until  this  time  based  on  a  degree  of 
public  concern  regarding  previously 
proposed  flood  control  plans  for  the 
Upper  Portion.  The  USAGE  has  initiated 
a  Reformulation  Study  to  evaluate 
reasonable  solutions  to  flooding 
problems  in  the  Upper  Portion 
previously  identified  in  the  May  1977 
GRR.  In  accordance  with  USAGE 
policies,  the  Reformulation  Study  will 
evaluate  a  range  of  alternatives 
including  nonstructural  measures, 
channel  modifications,  flood  control 
tunnels,  surface  diversions,  and 
detention  structures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  EIS  can  be  answered  by  Ms. 
Megan  B.  Grubb,  (212)  264-5759,  U.S. 
Army  Engineer  District,  New  York 
Planning  Division,  Attn:  CENAN-PL- 
EA,  26  Federal  Plaza,  New  York,  NY 
10278-0090. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Green  Book  Sub-basin  of  the 
Raritan  River  Basin  has  been  subject  to 
frequently  severe  and  sometimes 
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devastating  flooding  from  stonns 
ranging  firom  local  thunderstorms  to 
tropical  storms.  After  devastating  flood 
events  in  1971  and  1973,  a  basin  wide 
flood  protection  study  was  initiated. 
The  basin  wide  study  led  to  the 
development  of  the  USAGE  1980 
Feasibility  Report  and  Final 
Environmental  Impact  Statement  for 
Flood  Control,  Green  Brook  Sub-basin. 
These  USAGE  dociunents  evaluated 
.  flood  control  plans  for  three  areas  of  the 
basin.  Lower  Portion,  Upper  Portion  and 
Stony  Brook  Portion.  The  Water 
Resources  Development  Act  of  1986 
"adopted  and  authorized  to  be 
prosecuted  by  the  Secretary  (of  the 
Army)*   *   *"  Plan  A  of  the  1980 
Feasibility  Study,  which  provided 
basin-wide  flood  protection  with  a  500- 
year  level  of  protection.  The  USAGE 
prepared  a  May  1997  Final  General 
Reevaluation  Report  and  Supplemental 
Environmental  Impact  Statement  (SEIS) 
[Federal  Register:  October  9, 1997 
(Volume  62,  Number  196))  which 
affirmed  that  the  authorization 
remained  appropriate  for  the  Green 
Brook  Sub-basin  based  on  current 
problems,  needs,  and  planiiing  and 
design  criteria.  During  the  public 
coordination  process  for  the  May  SEIS, 
concern  was  expressed  over  potential 
environmental  and  social  impacts  of  the 
proposed  plan  in  the  Upper  Portion  of 
the  basin.  As  a  result,  the  USAGE  and 
the  project's  local  sponsor  agreed  to 
proceed  with  construction  in  the  Lower 
and  Stony  Brook  Portions  of  the  basin, 
but  to  defer  action  on  the  Upper  Portion 
of  the  basin.  The  USAGE  has  initiated 
a  Reformulation  Study  to  evaluate 
reasonable  solutions  to  flooding 
problems  in  the  Upper  Portion 
previously  identified  in  the  May  1997 
GRR.  In  accordance  with  USAGE 
policies,  the  Reformulation  Study  will 
evaluate  a  range  of  alternatives 
including  nonstructural  measures, 
channel  modifications,  flood  control 
tunnels,  surface  diversions,  and 
detention  structures. 

EIS  Scope 

The  intended  EIS  will  evaluate  the 
potential  environmental  impacts 
associated  with  the  proposed  flood 
control  alternatives  for  the  Upper 
Portion  of  the  Green  Brook  Sub-basin  of 
the  Raritan  River  Basin,  Middlesex, 
Somerset  and  Union  Goimties,  State  of 
New  Jersey. 

Public  Involvement 

The  USAGE  intends  to  schedule  an 
interagency  meeting  in  February  2001  to 
discuss  the  scope  of  the  EIS  and  data 
gaps.  Two  public  scoping  meetings  are 
anticipated  to  be  scheduled  in  March 


2001.  Scoping  documents  will  be  made 
available  at  least  one  month  before 
scheduled  public  scoping  meeting  dates 
at  the  following  locations: 
Berkley  Heights  Public  Library,  290 

Plainfield  Avenue,  Berkley  Heights, 

New  Jersey. 
Fanwood  Public  Library,  North  Avenue 

and  Tilloston  road,  Fanwood,  New 

Jersey. 
North  Plainfield  Library,  6  Rockview 

Avenue,  North  Plainfield,  New  Jersey. 
Plainfield  Public  Library,  8th  and  Park 

Avenue,  Plainfield,  New  Jersey. 
Scotch  Plains  Public  Library.  1927 

Bartle  Avenue,  Scotch  Plains,  New 

Jersey. 
South  Plainfield  Public  Library,  2840 

Plainfield  Avenue,  South  Plainfield, 

New  Jersey. 
Watchung  F*ublic  Library,  12  Stirling 

Road,  Watchung,  New  Jersey. 

The  public  will  have  an  opportunity 
to  provide  written  and  oral  comments  at 
the  public  scoping  meetings.  Public 
scoping  meeting  places,  dates  and  times 
will  be  advertised  in  advance  in  local 
newspapers,  and  meeting 
announcement  letters  will  be  sent  to 
interested  parties.  Written  comments 
may  also  be  submitted  via  mail  and 
should  be  directed  to  Ms.  Megan  B. 
Grubb  at  the  address  listed  above  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  The  USAGE  plans  to  issue  the 
draft  EIS  in  the  Spring  of  2002.  The 
USAGE  will  announce  availability  of  the 
draft  in  the  Federal  Register  and  other 
media,  and  will  provide  the  public, 
organizations,  and  agencies  with  an 
opportunity  submit  comments,  which 
wiU  be  addressed  in  the  final  EIS. 

lohn  A.  Hall, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

(PR  Doc.  01-766  Filed  1-9-01;  8:45  amj 

BILLING  COOE  3710-06-M 


DEPARTMENT  OF  EDUCATION 


Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Ghief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
9.  2001. 

ADDRESSES:  Written  comments  shoidd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afbirs, 


Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Sti^et,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.G.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_  Wittenberg@omb  .eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.G.  Ghapter  35)  requires' 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regiilatory  Information  Management 
Group,  Office  of  the  Ghief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  4,  2001. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

0£Bce  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Evaluation  of  the  Partnership 
Grants  Program  of  Title  n  of  the  Higher 
Education  Act. 

Frequency:  Aimually,  biennially. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden 

Responses:  697;  Burden  Hours:  954. 

Abstmct:  The  purpose  of  this 
evaluation  is  to  assess  the  impact, 
strengths  and  weaknesses  of  ihe 
Partnership  Grants  Program,  one  of  the 
three  programs  authorized  in  Tide  n  of 
the  Higher  Education  Amendments  of 
1998.  This  program  is  designed 
primarily  to  inorease  collaboration 
between  schools  of  arts  and  sciences    ■ 
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and  schools  of  education,  increase  the 
role  of  K-12  educators  in  the  design  and 
implementation  of  effective  teacher 
education  programs,  and  increase  the 
intensity  and  quality  of  clinical 
experiences  for  prospective  teachers. 
The  evaluation  will  measure  the  impact 
of  grants  in  helping  colleges  of 
education,  colleges  of  arts  and  sciences, 
school  districts  and  other  partners  to 
work  more  closely  together  to  improve 
the  content  and  structure  of  the 
professional  education  offered  to 
prospective  teachers. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  horn  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.G. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Gomments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe_Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  01-653  Filed  1-9-01;  8:45  am) 

BILLmO  COOE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Office  Of  Elementary  and  Secondary 
Education— Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs — Federal  Activities — Grant 
Competition  To  Prevent  High-Risk 
Drinking  and  Vtolent  Behavior  Among 
College  Students 

AGENCY:  Office  of  Elemfentary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Correction  Notice;  Notice  of 
Final  Priorities  and  Selection  Criteria 
for  Fiscal  Year  (FY)  2001  and 
Subsequent  Years. 

summary:  The  Assistant  Secretary 
published  a  notice  of  final  priorities  and 
selection  criteria  for  this  competition  in 
the  Federal  Register  on  December  27, 
2000  (65  FR  82224-82226).  In  that 
notice  of  final  priorities  and  selection 
criteria  (page  82225,  column  1), 
Absolute  Priority  #2  should  read 
"Develop  or  Enhance,  Implement,  and 
Evaluate  Campus-  and/or  Community- 


Based  Strategies  to  Prevent  Violent 
Behavior  Among  College  Students." 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lucey,  Jr.,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3E252,  Washington,  DC  20202- 
6123.  Telephone:  (202)  205-5471.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
(800)  877-8339.  Individuals  with 
disabilities  may  obtain  this  document  in 
an  alternate  format  (e.g.,  Braille,  large 
.  print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  preceding  paragraph. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  the 
Assistant  Secretary  chooses  to  use  these  final 
priorities  and  selection  criteria,  we  invite 
applications  through  a  notice  in  the  Federal 
R^pster.  A  notice  inviting  applications 
under  this  competition  was  previously 
published  in  the  Federal  Register  on 
December  27,  2000  (65  FR  82222). 

Program  Authority:  20  U.S.C.  7131. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm  or  http:// 
www.ed.gov/news.html.  To  use  PDF, 
you  must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO)  toll 
free  at  (888)  293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Numtjer  84.184H  Office  of  Elementary  and 
Secondary  Education — Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs — Federal  Activities — Grant 
Competition  to  Prevent  High-Risk  Drinking 
and  Violent  Behavior  Among  College 
Students) 

Dated:  January  5,  2001. 
Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  01-737  Filed  l-»-01;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.:84.162A] 

Emergency  Immigrant  Educatkm 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2001 . 

Emergency  Immigrant  Education 
Program 

Purpose  of  Program:  This  program 
provides  grants  to  State  educational 
agencies  (SEAs)  to  assist  local 
educational  agencies  (LEAs)  that 
experience  unexpectedly  large  increases 
in  their  student  population  due  to 
immigration.  These  grants  are  to  be  used 
to  provide  high-quality  instruction  to 
immigrant  children  and  youth  and  to 
help  those  children  and  youth  make  the 
transition  into  American  society  and 
meet  the  same  challenging  State 
performance  standards  expected  of  all 
children  and  youth. 

Eligible  Applicants:  State  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  March  16,  2001. 

Deadline  for  Intergovernmental 
flevjeiv;May  15,  2001. 

Applications  Available:  January  9, 
2001. 

Available  Funds:  $150  million. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  17  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  GFR  Parts  76,  77,  79,  80,  81,  82,  85, 
86,  97,  98,  99;  and  (b)  34  GFR  Part  299. 

Application  Procedures 

Pilot  Project  for  Electronic  Submission 
of  Applications 

The  U.S.  Department  of  Education  is 
expanding  its  pilot  project  of  electronic  - 
submission  of  applications  to  include 
certain  formula  grant  programs,  as  well 
as  additional  discretionary  grant 
competitions.  The  Emergency 
Immigrant  Education  Program,  GFDA 
84.162A,  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Emergency 
Immigrant  Education  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUGATION.  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
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success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  favorable 
consideration  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Fax  a  signed  copy  of  the 
Application  for  Federal  Assistance  (ED 
424)  after  following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPUCATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  nimiber  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  within  three  working 
days  of  submitting  your  electronic 
application.  We  will  indicate  a  fax 
number  in  e- APPLICATION  at  the  time 
of  your  submission. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date.  You  may  access  the 
electronic  grant  application  for  the 
Emergency  Immigrant  Education 
Program  at:  http://e-grants.ed.gov 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements:  March  16,  2001. 
SUPPLEMENTARY  INFORMATION:  An  SEA  is 
eligible  for  a  grant  if  it  meets  the 
eligibility  requirements  specified  in 
sections  7304  and  7305  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  amended  by  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382  enacted  October 
20,  1994)  (20  U.S.C.  7544  and  7545).  In 
order  to  receive  an  award  under  this 
program,  an  SEA  must  provide  a  count, 
taken  during  February  2001,  of  the 
number  of  immigrant  children  and 
youth  enrolled  in  public  and  nonpublic 
schools  in  eligible  LEAs  in  accordance 
with  the  requirements  specified  in 
section  7304  of  the  Act.  An  eligible  LEA 
is  one  in  which  the  nimiber  of 
immigrant  children  and  youth  enrolled 


in  the  public  and  nonpublic  elementary 
and  secondary  schools  within  the 
district  is  at  least  either  500  or  3  percent 
of  the  total  number  of  students  enrolled 
in  those  public  and  nonpublic  schools. 
(20  U.S.C.  7544(b)(2)).  Under  section 
7501(7)  of  the  Act,  the  term  "immigrant 
children  and  youths"  means  individuals 
who  are  aged  3  through  21,  were  not 
bom  in  any  State,  and  have  not  been 
attending  one  or  more  schools  in  any 
one  or  more  States  for  more  than  3  full 
academic  years.  (20  U.S.C.  7601(7)). 

FOR  APPUCATIONS  OR  INFORMATION 
contact:  Ki  Lee,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  5632,  Switzer  Building, 
Washington  DC  20202-6510.  Telephone 
(202)  205-8730.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  persons  listed  in  the 
preceding  paragraph. 

Electronic  Access  to  This  Docmnent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.html  ot  http:// 
www.ed.gov/news.htntl. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader  ,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
bee  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
Note:  The  ofRcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  7541-7549. 
Dated:  January  5,  2001.  ' 

Arthur  M.  Love, 

Acting  Director.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
[FR  Doc.  01-736  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Building  Energy  Standards  Program: 
Determinations  Regarding  Energy 
Efficiency  Improvements  in  the  1998 
and  the  2000  International  Energy 
Conservation  Codes  for  Residential 
Buildings 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  today  determines 
that  the  1998  version  of  the 
International  Code  Coimcil  (ICC) 
International  Energy  Conservation  Code 
(EECC)  would  achieve  greater  energy 
efficiency  in  low-rise  residential 
buildings  than  the  1995  version  of  the 
Council  of  American  Building  Officials 
Model  Energy  Code  (  MEC).  Also,  DOE 
determines  that  the  2000  version  of  the 
lECC  would  achieve  greater  energy 
efficiency  than  the  1998  lECC.  As  a 
result  of  these  determinations,  in 
accordance  with  the  provisions  of  the 
Energy  Policy  Act  of  1992,  States  are 
required  to  file  certification  statements 
to  DOE  about  how  their  own  residential 
building  codes  compare  to  the  lECC 
codes  regarding  energy  efficiency.  This 
Notice  provides  guidance  to  States  on 
how  the  codes  have  changed  from 
previous  versions,  how  to  submit 
certifications,  and  how  to  request 
extensions  of  the  deadline  to  submit 
certifications. 

DATES:  Certifications  or  requests  for 
extensions  of  deadlines  with  regard  to 
the  1998  and  the  2000  International 
Energy  Conservation  Codes  are  due  at 
DOE  on  or  before  January  10,  2003. 
ADDRESSES:  Certifications  or  requests  for 
extensions  of  deadlines  should  be 
directed  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy,  Office  of  Building  Research  and 
Standards,  Mail  Station  EE-41, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  Envelopes 
or  packages  sh'buld  be  labeled,  "State 
Certification  of  Residential  Building 
Codes  Regarding  Energy  Efficiency". 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Early,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-41, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121,  Phone:  202-586-0514,  FAX:  202- 
586-^617. 

SUPPLEMENTARY  INFORMATION: 
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1)  Introduction 

A.  Statutory  Requirements 

B.  Background 

C.  DOE's  Determination  Statement 

A.  Discussion  of  Changes  in  the  1998  lECC 
compared  with*lhe  1995  MEC 

A.  Major  Changes  in  the  1998  lECC  that 
Improve  Energy  Efficiency 

1.  Solar  Heat  Gain  Coefficient  for  Glazed 
Products  in  Certain  Climates 

2.  U-Factor  for  Replacement  Windows 

B.  Minor  Changes  in  the  1998- lECC  that 
Improve  Energy  Efficiency 

1.  Air  Infiltration  for  Manufactured  Doors 
and  Windows 

2.  Heat  Traps  for  Water  Heaters 

3.  Use  of  Compliance  "Tools" 

4.  Tables  for  Compliance  by  Prescriptive 
Specification 

5.  Insulation  of  Skylight  Shafts 

6.  Access  Openings  in  Floors,  Walls,  and 
Ceilings 

C.  Changes  in  the  1998  lECC  that  Decrease 
Energy  Efficiency 

1.  Prescriptive  Thermal  Envelope  Criteria 
for  Certain  Additions 

2.  Revised  Default  U-factors  for  Glazed 
Products 

D.  Conclusion 

m.  Discussion  of  Changes  in  the  2000  lECC 
compared  with  the  1998  lECC 
A.  Changes  in  the  2000  lECC  that  Improve 

Energy  Efficiency  and  Compliance  with 

the  Code 

1.  Protection  of  Above-grade  Foam 
Insulation 

2.  Solar  Heat  Gain  Coefficient  for 
Additions  and  Replacement  Windows 

3.  Construction  Documents 

'  i  Definition  of  Roofs  and  Skylights 
I  i.  Treatment  of  Partially  Glazed  Doors 
1 1.  Use  of  Prescriptive  Specification 

Compliance  Tables  with  Steel-Framed 
and  Masonry  Walls 
I.  Changes  in  the  2000  lECC  that  Decrease 

Energy  Efficiency 
i.  Increase  in  U-value  for  Replacement 

Skylights 
I.  Simplified  lECC  Chapter  for  Some 

Buildings 
C  Conclusion 
V.  Filing  Certification  Statements  with  DOE 

A.  State  Determination 

B.  State  Certifications  to  DOE 

C.  State  Determination  Not  to  Revise  Its 
Residential  Building  Code 

D.  Requests  for  Extensions  to  Certify 

.  Introduction 

\.  Statutory  Requirements 

Title  UI  of  the  Energy  Conservation 
md  Production  Act,  as  amended 
ECPA),  establishes  requirements  for  the 
building  Energy  Standards  Program.  42 
U.S.C.  6831-6837.  ECPA,  as  amended, 
provides  that  when  the  1992  Model 
Energy  Code,  or  any  successor  to  that 
code,  is  revised,  the  Secretary  of  the 
Department  of  Energy  must  determine, 
not  later  than  12  months  after  the 
revision,  whether  the  revised  code 
would  improve  energy  efficiency  in 
residential  buildings  and  must  publish 
notice  of  the  determination  in  the 


federal  Register.  42  U.S.C.  6833 
(a)(5)(A).  If  the  Secretary  determines 
that  the  revision  woidd  improve  energy 
efficiency  then,  not  later  than  two  years 
after  the  date  of  the  publication  of  the 
affirmative  determination,  each  State  is 
required  to  certify  that  it  has  compared 
its  residential  building  code  regarding 
energy  efficiency  to  the  revised  code 
and  make  a  determination  whether  it  is 
appropriate  to  revise  its  code  to  meet  or 
exceed  the  provisions  of  the  successor 
code.  42  U.S.C.  6833(a)(5)(B).  State 
determinations  are  to  be  made:  (1)  After 
public  notice  and  hearing;  (2)  in  writing; 
(3)  based  upon  findings  included  in 
such  determination  and  upon  evidence 
presented  at  the  hearing;  and  (4) 
available  to  the  public.  42  U.S.C. 
6833(a)(5)(C).  In  addition,  if  a  State 
determines  that  it  is  not  appropriate  to 
revise  its  residential  building  code,  the 
State  is  required  to  submit  to  the 
Secretary,  in  writing,  the  reasons,  which 
are  to  be  made  available  to  the  public. 
42  U.S.C.  6833(a)(5)(C). 

B.  Background 

A  previous  Federal  Register  notice, 
59  FR  36173,  July  15,1994,  announced 
the  Secretary's  determination  that  the 
1993  MEC  is  an  improvement  over  the 
1992  MEC.  Another  Federal  Register 
notice,  61  FR  64727,  December  6,  1996, 
aimoimced  the  Secretary's 
determination  that  the  1995  MEC  is  an 
iniprovement  over  the  1993  MEC. 

The  Council  of  American  Building 
Officials  (CABO)  has  published  the  MEC 
since  its  first  printing  in  1983  through 
1995.  CABO  was  established  in  1972  to 
provide  a  uniform  approach  and  focus 
on  certain  building  code  matters  for  the 
three  regional  model  code  organizations 
in  the  United  States.  In  1994,  the  three 
regional  organizations  agreed  to  the 
formation  of  the  International  Code 
Coimcil,  or  ICC.  ICC's  main  task  is  to 
develop  and  maintain  a  single  set  of 
comprehensive  and  coordinated 
building  codes  for  the  United  States, 
and  potentially  other  nations,  to  replace 
regional  codes. 

CABO  transferred  aU  rights  and 
responsibilities  of  the  MEC  to  the  ICC, 
to  better  coordinate  MEC  requirements 
with  the  other  international  codes  and 
to  recognize  the  MEC's  national  scope. 
The  ICC  renamed  the  MEC  as  the 
International  Energy  Conservation  Code 
(lECC)  and  first  published  it  in  1998. 
The  1998  lECC  contains  all  of  the  text 
of  the  1995  MEC,  plus  all  revisions 
approved  for  inclusion  in  the  MEC 
during  the  1995,  1996,  and  1997  code 
maintenance  cycles.  Similarly,  the  2000 
lECC  contains  all  of  the  text  of  the  1998 
lECC,  plus  all  revisions  approved  for 
inclusion  in  the  2000  lECC  during  the 


1998  and  1999  code  maintenance 
cycles.  Therefore,  the  Department  has 
determined  that  the  1998  lECC  is  the 
successor  to  the  1995  MEC  and  the  2000 
lECC  is  the  successor  to  the  1998  lECC 
and  both  should  be  the  subject  of  a 
Secretarial  determination  as  required  by 
ECPA,  as  amended.  Today's  notice 
provides  the  Secretary's  determination 
on  the  1998  lECC  and  the  2000  lECC. 

C.  DOE's  Determination  Statement 

There  are  many  differences  between 
the  1995  MEC  and  the  1998  lECC  that 
affect  energy  efficiency.  Some  changes 
directly  improve  energy  efficiency. 
Many  other  changes  to  the  1998  lECC 
make  the  code  simpler  and  easier  for 
designers,  builders,  and  code 
compliance  officials  to  understand  and 
use.  Since  the  Department  feels  that 
buildings  are  more  likely  to  contain  all 
the  energy  efficiency  features  required 
by  the  code  when  the  code  is  easy  to  use 
and  interpret,  these  code  changes  tend 
to  promote  energy  efficiency.  Two 
changes  are  negative:  they  vdll  not 
improve  energy  efficiency.  Nevertheless, 
the  beneficial  changes  in  the  1998  lECC 
outweigh  the  negative  impacts. 
Therefore,  DOE  has  concluded  that  the 
1998  lECC  improves  energy  efficiency 
over  the  1995  MEC  in  low-rise 
residential  buildings. 

There  are  also  differences  between  the 
1998  lECC  and  the  2000  lECC  that  affect 
energy  efficiency.  Some  changes 
improve  energy  efficiency.  Two  changes 
have  a  small  negative  impact.  Thus, 
DOE  has  concluded  that  the  2000  lECC 
will  improve  energy  efficiency  over  the 
1998  lECC. 

n.  Discussion  of  Changes  in  the  1998 
lECC  Compared  with  the  1995  MEC 

A.  Major  Changes  in  the  1998  lECC  That 
Improve  Energy  Efficiency 

1 .  Solar  Heat  Gain  Coefficient  for  Glazed 
Products  in  Certain  Climates 

Solar  Heat  Gain  Coefficient  (SHGC)  is 
a  measure  of  the  ability  of  a  glazed 
product,  such  as  a  window,  to  screen 
out  incoming  solar  radiation  by  virtue  of 
the  type  of  glass  used  in  the  window. 
Glass  with  a  low  SHGC  prevents  much 
of  the  incident  solar  radiation  frt)m 
entering  the  residences  to  elevate  indoor 
temperatures.  Solar  heating  of  indoor 
environments  is  a  particular  problem  in 
southern  regions  of  the  United  States, 
increasing  cooling  loads  and  energy 
consumption. 

The  1995  MEC  has  no  requirements 
for  a  specific  SHGC  for  any  glazed 
product.  The  1998  lECC  limits  SHGC  to 
a  maximum  of  0.4  for  those  residential 
buildings  located  in  climates  having 
fewer  than  3500  annual  Heating  Degree 


1966 


Federal  Register /Vol.  66.  No.  7  /  Wednesday.  January  10,  2001 /Notices 


Days  (HDD).  Setting  the  maximum 
SHGC  for  glazing  products  to  0.4  in 
climates  below  3500  HDD  recognizes 
that  low  SHGC  glazing  is  an  effective 
cooling  load  reduction  strategy  in  those 
parts  of  the  country  needing  significant 
air  conditioning.  Bureau  of  Census  data 
from  1992  indicates  that  approximately 
40%  of  all  new  housing  starts  were  in 
the  0-3500  HDD  climate  region. 
Therefore,  this  one  change  has  the 
potential  to  positively  impact  a 
substantial  portion  of  the  new  housing 
market. 

2.  U-Factor  for  Replacement  Windows 

The  1998  lECC  includes  a  new  table 
of  prescriptive  criteria  for  insulation  (R- 
values)  and  fenestration  (U-factors)  for 
certain  additions  and  window 
replacements  to  single  family  residential 
buildings.  The  U-factors  for  replacement 
windows  improve  energy  efficiency.  U- 
factors  describe  heat  gain  and  loss 
through  windows.  More  stringent  U- 
factors  are  required  in  colder  climates  to 
prevent  heat  loss. 

Under  the  1998  lECC,  when  a  window 
in  an  existing  building  is  replaced  in  its 
entirety,  including  frame,  seal,  and 
glazing,  the  replacement  imit  must  meet 
the  U-factor  requirement.  The  1995  MEC 
does  not  address  the  subject  of 
replacement  windows  in  residential 
structures,  thus  allowing  any  window  to 
be  installed,  irrespective  of  its  U-factor. 
While  the  1995  MEC  does  not  preclude 
the  possibility  of  installing  a 
replacement  window  with  good  thermal 
performance  (low  U-factor),  the  1998 
lECC  effectively  assumes  that  a 
reasonably  performing  window  will  be 
installed  in  existing  buildings. 

Because  this  new  prescriptive  criteria 
will  reduce  conductive  heat  losses  from 
replacement  windows,  it  will  improve 
energy  efficiency  in  existing  residential 
buildings.  The  potential  for  energy 
savings  from  replacement  windows  is 
substantial.  Recent  residential  housing 
siuveys  performed  by  DOE  indicate  that 
approximately  3.5  million  American 
households  replace  at  least  some  of  their 
windows  each  year. 

B.  Minor  Changes  in  the  1998  lECC  That 
Improve  Energy  Efficiency 

1.  Air  frifiltration  for  Manufactured  Door 
and  Windows 

The  MEC  and  the  lECC  both  require 
that  manufactured  doors  and  windows 
be  limited  in  their  rate  of  air  infiltration 
in  accordance  with  the  industry's 
manufacturing  standards.  The 
requirement  applies  to  the  unit  as  it 
comes  from  the  factory,  and  not  to 
potential  infiltration  around  the  frame 
of  the  unit  when  actually  installed. 


The  1998  lECC  lowers  allowable  rates 
of  air  infiltration  compared  to  the  1995 
MEC.  Since  lower  air  infiltration 
decreases  heating  and  cooling  energy 
consumption,  this  change  improves 
energy  efficiency  in  residential 
construction. 

2.  Heat  Traps  for  Water  Heaters 

The  1995  MEC  has  no  requirements 
for  heat  traps,  while  the  1998  lECC  does. 
A  heat  trap  is  a  prefabricated  device 
installed  in  the  water  heater  inlet/ouUet 
pipe  at  the  time  of  manufacture,  or  an 
"S"-shaped  pipe  trap  fabricated  during 
installation.  It  prevents  cooling  of  hot 
water  from  "thermosyphoning"  effects. 
Thermosyphoning  occurs  when  a  water 
heater  is  installed  at  a  lower  elevation 
(in  a  basement,  for  example)  than  the 
distribution  piping  of  the  residence. 
Water  heated  in  the  tank  rises,  due  to 
increased  buoyancy,  into  the 
distribution  piping.  The  distribution 
piping  has  a  large,  often  uninsulated 
surface  area  from  which  to  radiate  heat 
to  the  surrounding  air  and  surfaces. 
Thus,  the  hot  water  cools  before  it  is 
used,  wasting  energy.  Heat  traps  help  to 
prevent  this  unwanted  heat  loss  by 
preventing  hot  water  from  rising  above 
the  horizontal  level  of  the  top  of  the  hot 
water  heater.  This  code  change 
improves  energy  efficiency  slightly. 

3.  Use  of  Compliance  "Tools" 

Over  the  last  several  years,  various 
aids  for  demonstrating  compliance  with 
some  of  the  MEC  requirements  have 
been  developed  by  several 
organizations,  including  DOE.  These 
compliance  aids  include  workbooks, 
technical  manuals,  worksheets,  forms, 
and  computer  software.  The  aids 
provide  a  standardized  interpretation  of 
the  code  requirements.  Some  of  the 
tools  have  become  the  primary  means 
for  demonstrating  compliance  with  the 
MEC  because  of  their  simplicity,  ease  of 
use,  and  standardized  approach. 

The  1995  MEC  is  silent  on  the  use  of 
specific  code  compliance  tools.  The 
1998  lECC  includes  the  following 
provision: 

Compliance  with  specific  provisions  of  this 
code  shall  ba  determined  through  the  use  of 
computer  software,  worksheets,  compliance 
manuals,  and  other  similar  materials  when 
they  have  been  approved  by  the  building 
official  as  meeting  the  intent  of  this  code. 

Thus  die  1998  lECC  explicitly 
recognizes  the  availability  and  use  of 
various  compliance  tools.  "Approved  by 
the  building  official"  means  that  the 
official  has  accepted  the  tool(s)  as  being 
adequate  for  demonstrating  compliance 
with  the  code.  The  Department  feels 
that  inclusion  in  the  1998  lECC  of 
language  to  encoiuage  use  of 


compliance  tools  promotes  enforcement 
of  the  code,  resulting  in  improved 
energy  efficiency  in  buildings. 

4.  Tables  for  Compliance  by  Prescriptive 
Specification  • 

The  1995  MEC  has  criteria  for  the 
thermal  performance  of  the  roofs, 
ceilings,  walls,  floors,  foundations,  and 
other  construction  elements  which 
enclose  the  heated  or  cooled  spaces  of 
residential  buildings.  There  are  several 
methods  for  determining  the  insulation 
requirements  and  thermal  performance 
of  windows,  doors,  and  skylights  that 
will  meet  the  basic  performance  criteria. 
Building  designers  must  understand 
how  to  apply  the  compliance  methods 
to  arrive  at  the  accurate  R-values  and  U- 
factors.  An  incorrect  interpretation  and 
application  of  a  MEC  compliance  path 
could  residt  in  a  building  that  is  less 
efficient  than  the  MEC  actually  requires. 

The  lECC  provides  several  new  tables 
of  required  R-values  for  installed 
insulation  and  U-factors  for  glazing 
assembles  (windows  and  skylights).  The 
tables  are  presented  as  a  function  of 
residential  building  type  (single-family 
dwelling,  or  multi-family  dwelling 
building  less  than  four  stories  in  height), 
location  by  heating  degree  day,  and 
window  area  as  a  percentage  of  the 
overall  wall  area.  A  set  of  rules  for 
interpreting  and  applying  the  tables  are 
also  included  in  the  lECC.  This 
prescriptive  compliance  path  provides  a 
simple  and  technically  accurate  solution 
for  identifying  the  critical  R-values  and 
U-factors. 

The  new  tables  add  no  new 
requirements  and  are  not  mandatory  but 
they  are  a  simpler  option.  To  the  extent 
that  the  other  methods  have  a  greater 
potential  for  misinterpretation  and 
miscalculation,  the  availability  of  the 
prescriptive  specification  tables  will 
help  to  assure  that  floors,  ceilings, 
walls,  and  windows  are  properly 
designed  and  meet  energy  efficiency 
requirements  under  the  code,  thus 
promoting  energy  efficiency. 

5.  Insulation  of  Skylight  Shafts 

Sometimes  skylights  are  installed  in 
sloped  roofs  and  separated  from  the 
living  space  by  an  attic  space  and  flat 
ceiling.  To  transfer  the  light  to  the  living 
space,  an  enclosed  shaft,  either  vertical 
or  sloped,  is  built  between  the  skylight 
fiame  and  the  horizontal  ceiling  surface. 
These  shafts  are  often  overlooked 
entirely  when  evaluating  thermal 
performance  of  the  building.  Even  when 
recognized,  the  question  remains 
whether  the  shaft  should  be  treated  as 
a  vertical  (or  near  vertical)  wail,  which 
has  one  insulation  requirement,  or  as 
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part  of  the  ceiling  assembly,  which  has 
a  different  insulation  requirement. 

In  principle,  both  the  1995  MEC  and 
the  1998  lECC  require  that  the  surfaces 
of  the  skylight  shaft  be  insulated, 
because  the  shaft  separates  the 
conditioned  living  space  from  the 
imconditioned  space  of  the  attic.  The 
1995  MEC,  however,  does  not  explicitiy 
mention  skylight  shafts.  The  1998  lECC 
specifically  imposes  the  requfrement  to 
insiUate  those  skylight  shafts  that  are 
over  12  inches  deep.  The  lECC  will 
therefore  help  to  assure  that  this 
construction  feature  is  not  overlooked 
and  is  adequately  insulated. 

6.  Access  Openings  in  Floors,  Walls, 
and  Ceilings 

In  both  die  MEC  and  lECC,  the  floor 
and  wall  have  to  meet  an  overall 
thermal  performance  value.  If  there  are 
several  different  types  of  floors  in  one 
residential  building,  the  area-weighted 
average  of  each  floor's  thermal 
performance  must  comply  with  the 
overall  performance  required  by  the 
code. 

Houses  with  crawlspace  fotmdations 
normally  comply  with  the  energy  code 
by  insulating  the  floor  between  die 
crawlspace  and  the  conditioned  area. 
Most  building  codes  require  an  access 
hatch  to  get  to  the  imder-floor  space  and 
the  access  hatch  is  often  built  into  the 
floor.  When  computing  the  insidating 
performance  of  the  entire  floor  . 
assembly,  the  1995  MEC  is  silent  on  the 
subject  of  access  openings.  The  1998 
lECC  specifically  states  that  access 
doors  or  hatches  are  a  sub-element  of 
the  floor  assembly  when  periorming  the 
computation.  This  will  prevent  access 
hatches  from  being  omitted  from  the 
calcidations.  Since  access  hatches  are 
often  iminsulated,  their  inclusion  in 
insulation  calculations  will  require 
increased  insulation  and  improve 
energy  efficiency  slighUy. 

C.  Changes  in  the  1998  lECC  That 
Decrease  Energy  Efficiency 

1.  Prescriptive  Thermal  Envelope 
Criteria  for  Certain  Additions 

The  1998  lECC  contains  a  new  table 
of  insidation  R-values  and  fenestration 
U-factors  for  certain  residential 
additions.  It  is  an  alternative 
compliance  path  that  can  be  used  in 
place  of  the  other  compliance  methods 
in  the  code.  No  such  table  exists  in  the 
1995  MEC.  To  qualify  for  the  additions 
table  in  the  1998  lECC,  the  addition 
must  be  less  than  500  square  feet  in 
floor  area  and  must  have  a  fenestration 
area  no  more  than  40%  of  the  gross  wall 
and  roof  area  of  the  addition.  The  new 
table  was  derived  from  table  502.2.4(3), 


"Prescriptive  Building  Envelope 
Requirements  Type  A-1  Residential 
Buildings,  Windows  Averaging  15 
Percent  of  Exterior  Wall  Area."  Houses 
with  more  fenestration  typically  use 
more  energy.  For  that  reason,  the  code 
has  more  stringent  energy  efficiency 
requirements  for  houses  with  higher 
ratios  of  window  area  to  wall  area. 

Houses  with  larger  areas  of 
fenestration  have  more  stringent 
standards  for  windows  and  insulation  in 
both  the  1995  MEC  and  the  1998  lECC. 
The  new  compliance  table  allows 
additions  with  window  area  up  to  40% 
of  exterior  wall  area  to  be  constructed  to 
the  less  energy  efficient  fenestration  and 
insulation  code  requirements  specified 
for  buildings  with  window  area  only 
15%  of  exterior  wall  area. 

Although  residential  construction 
improvements  are  a  multi-billion-dollar 
per  year  industry,  no  reliable  data  exists 
on  the  number  of  additions  constructed 
and  the  amount  of  glazing  installed.  It 
is  therefore  difficvdt  to  estimate  the 
specific  impact  that  application  of  the 
lECC  additions  table  would  have  on 
energy  consumption  in  the  United 
States.  As  an  example  of  the  possible 
impact,  a  500  square  foot  addition  with 
a  window  area  equal  to  26%  of  the  wall 
area  and  complying  with  the  additions 
table  will  experience  an  increase  in  total 
heating  and  cooling  loads  of  3-8% , 
depending  on  the  geographic  location, 
compared  to  an  addition  which  meets 
die  1995  MEC.  The  presence  of  die 
"additions  table"  in  the  1998  lECC  will 
likely  decreeise  energy  efficiency  in 
some  residential  construction. 

2.  Revised  Defaidt  U-factors  for  Glazed 
Products 

To  evaluate  whether  installed  glazed 
products  comply  with  the  overall 
thermal  performance  criteria  of  the  MEC 
or  the  lECC.  glazed  products  should  be 
tested  in  accordance  with  procedures 
developed  by  the  National  Fenestration 
Rating  Council  (NFRC).  The  recognition 
of  the  NFRC  test  procedures  for 
determining  U-factor  of  glazed  products 
first  appeared  in  the  1995  MEC  although 
neither  the  MEC  nor  lECC  mandates 
NFRC  testing.  NFRC  testing  results  in 
assigning  a  reliable,  acciu-ate  U-factor  to 
each  glazed  product.  A  high  U-factor 
means  a  poorly  performing  product 
(high  heat  loss  through  the  window  or 
other  glazed'assembly);  a  low  U-factor 
means  a  well-performing  window  (low 
heat  loss). 

The  1995  MEC  contains  tables  which 
provide  the  MEC  user  with  default  U- 
factors  that  could  be  used  if  the  glazed 
product  had  not  actually  been  tested  by 
using  the  NFRC  procedure.  These 
default  tables  were  revised  in  the  1998 


lECC.  Over  three-quarters  of  the 
revisions  are  lower  U-factors. 
Effectively,  many  glazed  products  are 
re-graded  as  better  energy  performers 
because  the  product  has  a  lower  U- 
factor  under  the  1998  lECC  than  it  had 
under  the  1995  MEC. 

The  use  of  revised  default  U-factors 
could  have  a  negative  impact  on  energy 
efficiency.  As  an  example,  under  the 
1995  MEC,  window  Model  ABC 
(unrated)  could  have  had  a  default  U- 
factor  assigned  and  been  included  in  the 
design  of  a  particular  residence.  Under 
the  1998  lECC,  assigning  a  lower  default 
U-factor  (efficiency  "improvement")  to 
this  same  window  Model  ABC  in  this 
same  design  may  allow  a  slight  decrease 
in  efficiency  in  some  other  portion  of 
the  house  (for  example,  reducing 
insulation  in  walls).  The  house  would 
still  comply  with  the  1998  lECC,  but  use 
more  energy  than  the  same  house 
designed  for  the  1995  MEC. 

We  cannot  estimate  the  magnitude 
and  frequency  of  the  negative  impacts  of 
using  the  lECC's  revised  default  values, 
but  there  are  significant  numbers  of 
windows  which  are  still  not  NFRC- 
tested.  Some  manufacturers  of 
inefficient  glazed  products  may  opt  to 
withhold  their  test  results  (high  U- 
factors)  and  use  the  default  values 
instead.  Use  of  these  default  values,  in 
place  of  actual  NFRC  testing  and  rating 
of  glazed  products,  may  decrease  energy 
efficiency  in  residential  construction. 

D.  Conclusion 

Most  of  the  changes  between  the  1995 
MEC  and  the  1998  lECC  will  improve 
energy  efficiency  in  residential 
construction  and  make  the  code  easier 
to  use  and  interpret.  Two  changes  will 
not  improve  energy  efficiency  but  the 
benefits  of  the  changes  in  the  1998  lECC 
outweigh  the  negative  impacts. 
Therefore,  the  1998  lECC  improves 
energy  efficiency  in  low-rise  residential 
buildings. 

m.  Discussion  of  Changes  in  the  2000 
lECC  Compared  with  the  1998  lECC 

A.  Changes  in  the  2000  lECC  That 
Improve  Energy  Efficiency  and 
Compliance  With  the  Code 

1.  Protection  of  Above-Grade  Foam 
Insulation 

The  2000  lECC  has  a  new  provision 
for  protection  of  above-grade  foam 
insulation  from  deterioration.  Rigid 
foam  insulation  is  often  applied  to  the 
exterior,  exposed  surfaces  of  slab-on- 
grade  foundations,  basement  walls,  and. 
on  rare  occasions,  crawl  space 
foundations.  As  used  in  residential 
construction,  all  of  these  foundation 
types  often  extend  above  the  groimd. 
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Where  the  insulating  foam  is  exposed  tO' 
air  it  deteriorates  from  object  impacts 
and  chemical  deterioration  from  sun, 
wind,  and  water  which  decreases  its 
insulating  abilit)'. 

The  2000  lECC  requires  protection  of 
exposed  insulation.  While  the  new 
language  does  not  mandate  a  specific 
material  or  technique,  it  does  stipulate 
that  the  protective  material  be  rigid, 
opaque,  and  weather-resistant.  When 
applied,  the  protective  material  must 
cover  all  of  the  exposed  iasulation  and 
extend  at  least  6  inches  below  the 
ground  protecting  it  and  keeping  it  bom 
losing  its  insulating  ability. 

2.  Solar  Heat  Gain  Coefficient  for 
Additions  and  Replacement  Windows 

The  1998  lECC  institutes  a  limitation 
on  the  solar  heat  gain  coefficient  (SHGC) 
for  glazed  products  in  warm  climates, 
sets  maximum  allowable  U-factors  for 
replacement  windows,  and  provides 
thermal  envelope  criteria  for  certain 
additions  under  500  square  feet.  The 
new  requirements  for  additions  and 
replacement  windows  were  placed  in  a 
different  chapter  of  the  1998  lECC  than 
the  SHGC  requirement  and  so  did  not 
absolutely  clarify  that  the  SHGC 
requirement  applies  to  replacement 
windows  and  additions.  In  warm 
climates  replacement  glazing  and 
glazing  in  additions  subject  to  the  1998 
lECC  could  be  installed  without  this 
important  cooling  load  control  feature. 

The  2000  lECC  has  new.  specific 
language  that  makes  it  clear  that  all 
replacement  fenestration  and 
fenestration  in  additions  are  subject  to 
the  SHGC  requirement.  This  provision 
ensures  energy  efficiency  improvement 
in  residential  buildings  and  additions  in 
warm  climates. 

3.  Construction  Dociunents 

The  2000  lECC  clarifies  the  type  of 
information  that  must  be  submitted  on 
construction  dociunents  submitted  for 
review  with  a  request  for  a  building 
permit.  Plans  must  be  drawn  to  scale 
and  may  be  submitted  in  an  electronic 
format.  The  exact  location,  nature,  and 
extent  of  the  work  to  be  done  must  be 
clearly  shown.  U-factors  of  doors, 
windows,  and  skylights;  R-factors  of 
Insulation;  and  U-factors  of  overall 
envelope  assemblies  must  be  clearly 
shown.  This  expanded  provision  helps 
inspectors  determine  lECC  compliance 
at  the  plan  review  stage,  thereby 
promoting  energy  savings. 

4.  Definition  of  Roofs  and  Skylights 

The  1998  lECC  and  its  predecessors 
have  never  explicitly  stated  whether  a 
sloped  wall  is  a  wall  or  a  roof,  or 
whether  a  sloped  window  is  a  window 


or  a  skylight.  This  is  important  because 
walls  typically  have  different  insulation 
requirements  from  roofs  and  windows 
have  different  thermal  requirements 
from  skylights.  The  2000  lECC  revised 
the  definition  of  "roof  assembly"  to 
include  all  roof  or  ceiling  assemblies 
that  are  sloped  less  than  60  degrees  from 
the  horizontal.  The  revised  definition 
also  provides  many  more  examples  of 
residential  construction  that  typically 
are  considered  a  roof  such  as  the  roof  of 
a  bay  window  and  sloped  glazing  that 
faces  conditioned  space.  The  definition 
also  stipulates  that  any  sloped  assembly 
60  degrees  or  greater  from  the  horizontal 
is  to  be  considered  an  exterior  wall, 
which  has  different  thermal 
performance  requirements  under  the 
code.  A  skylight  is  newly  defined  as  any 
glazed  assembly  with  a  slope  of  less 
than  60  degrees  frtim  the  horizontal. 
These  clarifying  definitions  ensure 
that  sloped  walls  and  roofs  are  treated 
consistently  in  building  energy 
efficiency  calculations  for  lECC 
compliance,  ensuring  that  the 
appropriate  insulation  requirements  are 
applied. 

5.  Treatment  of  Partially  Glazed  Doors 

The  1998  lECC  has  confusing  and 
conflicting  approaches  toward  treating 
partially  glazed  doors  when  evaluating 
compliance  of  wall  assemblies.  An 
expanded  definition  of  glazing  area  in 
the  2000  lECC  is  more  specific.  If  the 
door  has  a  glazed  area  that  is  less  than 
50%  of  the  overall  door  area  then  the 
actual  glazed  area  must  be  used  in 
compliance  calculations.  If  the  door  has 
glazing  amounting  to  more  than  50%  of 
the  door  area,  the  entire  door  is 
considered  glazed  in  the  calculations. 

The  new  and  revised  definitions  in 
the  2000  lECC  help  building  designers 
and  code  officials  ensure  the  code  is 
properly  applied. 

6.  Use  of  Prescriptive  Specification 
Compliance  Tables  With  Steel-Framed 
and  Masonry  Walls 

Section  n.A.2  describes  the  new 
tables  for  compliance  by  prescriptive 
specifications  that  were  introduced  into 
the  1998  lECC.  The  tables  were 
developed  for,  emd  can  be  used  only  for 
wood-framed  construction.  Some  other 
residential  construction  materials  are 
gaining  in  popularity,  such  as  steel 
framing  in  walls  and  masonry,  concrete, 
and  other  high  mass  materials  used  in 
some  above-grade  load-bearing  wall 
designs. 

To  extend  the  utility  of  the 
prescriptive  tables,  the  2000  lECC 
includes  several  new  tables  that  address 
these  wall  construction  techniques.  The 
new  tables  are  based  on  requirements 


existing  elsewhere  in  the  lECC; 
consequently,  they  add  no  new 
limitations.  They  make  it  easier  for 
people  to  use  the  code  which  improves 
energy  efficiency. 

B.  Changes  in  the  2000  lECC  that 
Decrease  Energy  Efficiency 

1.  Increase  in  U-value  for  Replacement 
Skylights 

The  2000  lECC  increased  the 
allowable  U-value  for  replacement 
skyhghts  from  0.35  and  0.40  (in  climate 
zones  with  heating  degree  days  greater 
than  4000)  to  0.50.  The  lECC  allows  the 
change  for  the  practical  reason  that 
typically  even  high  preforming  skylights 
cannot  achieve  the  lower  U-values. 
Skylights  with  higher  U-values  are  less 
energy  efficient  because  they  allow  heat 
to  escape  more  easily.  The  effect  of  this 
modification  on  energy  efficiency  is 
relatively  small  because  the  U-value 
change  is  small.  In  addition,  the  change . 
is  appropriate  since  the  more  stringent 
requirement  cannot  be  met.  Overall, 
skylight  replacements  represent  a  small 
portion  of  building  construction, 
thereby  minimizing  the  impact  of  this 
change. 

2.  Simplified  lECC  Chapter  for  Some 
Buildings 

Notwithstanding  the  many 
improvements  made  to  the  residential 
code  since  1992  to  promote 
imderstanding  and  reduce  complexity  of 
the  code,  many  designers,  builders,  and 
code  officials  want  to  improve  its  ease 
of  use.  The  response  to  this  need 
appears  in  the  2000  lECC  as  new 
chapter  6,  "Simplified  Prescriptive 
Requirements  for  Residential  Buildings, 
Type  A-1  and  A-2."  As  a  shorter  and 
simpler  alternative  to  the  main  portion 
of  the  lECC,  it  applies  only  to  a  limited 
set  of  buildings  and  offers  them  fewer 
compliance  options  for  insulation  and 
fenestration. 

Chapter  6  is  intended  to  be  equivalent 
in  overall  energy  efficiency  for  those 
residential  types  it  covers.  In  becoming 
shorter,  however,  two  minor  energy 
efficiency  requirements  were  left  out. 
Lighting  efficiency  requirements  for 
multi-family  non-dwelling  areas  such  as 
laundry  rooms  and  outdoor  areas,  which 
are  mandatory  in  section  505.2  of  the 
2000  lECC,  are  omitted  from  chapter  6. 
The  number  of  buildings  and  area  of 
lighting  affected,  however,  are  very 
small  and  therefore  the  impact  on 
energy  efficiency  is  small  as  well. 

Also,  the  new  chapter  fails  to  include 
the  maximum  air  leakage  rates  for 
windows  that  exists  in  section  502.1.4.1. 
Since  most,  if  not  all,  windows  are 
manufactmed  to  easily  meet  the  leakage 
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limits,  the  impact  of  the  missing 
illowable  leakage  rates  is  negligible. 

C.  Conclusion 

Most  of  the  changes  between  the  1998 
lECC  and  the  2000  lECC  promote 
compliance  with  the  code  and  help 
conserve  energy  in  low-rise  residential 
buildings.  Although  a  few  changes 
might  cause  marginal  increases  in 
energy  consumption,  they  do  not  alter 
DOE'S  determination  that  the  2000  lECC 
improves  energy  efficiency. 

IV.  Filing  Certification  Statements  with 
DOE 

A.  State  Determinations 

On  the  basis  of  today's  DOE 
determinations,  each  State  is  required  to 
determine  the  appropriateness  of 
revising  the  portion  of  its  residential 
building  code  regarding  energy 
efficiency  to  meet  or  exceed  the 
provisions  of  the  ICC  International 
Energy  Conservation  Code,  1998  edition 
and  the  2000  edition.  EPCA  section  304 
(a)(5)(B)  and  (C).  If  a  State  completes  its 
determination  on  the  2000  lECC  and 
certifies  to  DOE  that  it  has  done  so,  it 
does  not  have  to  do  a  separate 
determination  for  the  1998  lECC. 

The  determinations  must  be  made  not 
later  than  two  years  from  the  date  of 
today's  notice,  imless  an  extension  is 
provided.  The  State  determination  shall 
be:  (1)  Made  after  public  notice  and 
hearing;  (2)  in  writing;  (3)  based  upon 
findings  and  upon  the  evidence 
presented  at  the  hearing;  and  (4)  made 
available  to  the  public.  States  have 
considerable  discretion  with  regard  to 
the  hearing  procedures  they  use,  subject 
to  providing  an  adequate  opportunity 
for  members  of  the  public  to  be  heard 
and  to  present  relevant  information.  The 
Department  recommends  publication  of 
any  notice  of  public  hearing  in  a 
newspaper  of  general  circulation. 

The  Department  recognizes  that  some 
States  do  not  have  a  State  residential 
code  or  do  not  have  a  code  that  applies 
to  all  residential  building  new 
construction.  If  local  building  codes 
rather  than  a  State  code  regulate 
residential  building  design  and 
construction,  the  State  must  determine 
whether  it  is  appropriate  for  each  of  its 
imits  of  general  purpose  local 
government  to  revise  the  provisions  of 
its  residential  building  code  regarding 
energy  efficiency  to  meet  or  exceed  the 
1998  lECC  and  2000  lECC.  States  may 
base  their  determinations  on  reasonable 
preliminary  determinations  by  imits  of 
general  purpose  local  government.  Each 
such  State  must  still  hold  an  adequate 
public  hearing  to  review  the  information 
obtained  bom  the  local  governments 


and  to  gather  any  additional  data  and 
testimony  for  its  determination. 

States  should  be  aware  that  the 
Department  considers  high-rise  (greater 
than  three  stories)  multi-family 
residential  buildings  and  hotel,  motel, 
and  other  transient  residential  building 
types  of  any  height  as  commercial 
biiildings  for  energy  code  purposes. 
Residential  buildings  include  one-  and 
two-family  detached  and  attached 
buildings,  duplexes,  townhouses,  row 
houses,  and  low-rise  multi-family 
buildings  (not  greater  than  three  stories) 
such  as  condominiums  and  garden 
apartments. 

States  should  also  be  aware  that  the 
determinations  do  not  apply  to  Chapters 

6  and  7  of  the  1998  lECC  and  Chapters 

7  and  8  of  the  2000  lECC,  which  address 
commercial  buildings  as  defined  above. 
Therefore  States  must  certify  their 
evaluations  of  their  State  building  codes 
for  residential  buildings  with  respect  to 
all  provisions  of  the  lECC  except  for 
those  chapters. 

B.  State  Certifications  to  DOE 

As  a  consequence  of  today's 
determination  by  DOE,  Section 
304(a)(5)(B)  of  ECPA,  as  amended, 
requires  each  State  to  certify  to  the 
Secretary  of  Energy  that  it  has  reviewed 
the  provisions  of  its  residential  building 
code  regarding  energy  efficiency  and 
determined  whether  it  is  appropriate  to 
revise  the  code  to  meet  or  exceed  the 
1998  lECC  and  the  2000  lECC.  A 
certification  to  the  2000  lECC  obviates 
the  need  for  a  certification  to  the  1998 
lECC. 

The  certifications  must  be  in  vmting 
and  submitted  within  two  years  fitim 
the  date  of  publication  of  this  notice.  If 
a  State  intends  to  certify  that  a 
residential  building  code  already  meets 
or  exceeds  the  requirements  of  the  1 998 
lECC  or  2000  lECC,  it  is  appropriate  for 
the  State  to  explain  the  basis  for  the 
certification.  The  Department  believes 
that  it  is  appropriate  for  the  chief 
executive  of  the  State  (the  Governor)  to 
designate  a  State  official,  such  as  the 
Director  of  the  State  energy  office,  State 
code  commission,  utility  commission, 
or  equivalent  State  agency  having 
primary  responsibility  for  residential 
building  codes,  to  provide  the 
certification  to  the  Secretary.  Such  a 
designated  State  official  could  also 
provide  the  certifications  regarding  the 
codes  of  units  of  general  purpose  local 
government  based  on  information 
provided  by  responsible  local  officials. 

A  previous  DOE  determination  (61  FR 
64727,  December  6, 1996)  required 
States  to  file  a  certification  statement 
regarding  thy  1995  MEC  by  December  6, 
1998.  States  that  have  not  submitted  the 


certification  but  have  made  substantial 
progress  in  reviewing  the  energy 
efficiency  provisions  of  their  residential 
building  codes  with  respect  to  the  1995 
MEC  may  wish  to  complete  their  review 
and  submit  the  certification  before 
considering  the  1998  EECC  and  2000 
lECC. 

If  a  State  certifies  to  the  1998  lECC, 
certification  to  previous  versions,  such 
as  the  1995  MEC,  is  not  required. 
Similarly,  a  certification  to  the  2000 
lECC  m^es  certifications  to  the 
previous  versions  of  the  code 

unnecessaiT. 

When  suomitting  any  certification 
documents  in  response  to  this  notice, 
the  Department  requests  that  the 
original  documents  be  accompanied  by 
one  copy. 

C.  State  Determination  Not  To  Revise  Its 
Residential  Building  Code 

Section  304(a)(4)  of  ECPA,  as 
amended,  requires  that  if  a  State  makes 
a  determination  that  it  is  not 
appropriate  to  revise  the  energy 
efficiency  provisions  of  its  residential 
building  code,  the  State  must  submit  to 
the  Secretary,  in  writing,  the  reasons  for 
this  determination.  The  statement  of 
reasons  should  summarize  the  rationale 
for  the  State's  conclusion.  If  local 
building  codes  are  applicable  in  the 
absence  of  a  State  code,  the  State  may 
rely  on  reasons  provided  by  the  units  of 
general  purpose  local  government.  Upon 
receipt  of  the  statement  of  reasons,  the 
Department  will  place  a  copy  in  its 
Freedom  of  Information  Reading  Room 
in  the  Forrestal  Building  in  Washington, 
D.C.,  so  that  members  of  the  public  may 
inspect  it. 

D.  Requests  for  Extensions  To  Certify 

Section  304(c)  of  ECPA,  as  amended, 
requires  that  the  Secretary  permit  an 
extension  of  the  deadline  for  complying 
with  the  certification  requirements 
described  above,  if  a  State  can 
demonstrate  that  it  has  made  a  good 
faith  effort  to  comply  with  such 
requirements  and  that  it  has  made 
significant  progress  toward  meeting  its 
certification  obligations.  Such 
demonstrations  could  include:  (1)  A 
plan  for  response  to  the  requirements 
stated  in  section  304;  (2)  a  statement 
that  the  State  has  appropriated  or 
requested  funds  (within  State  funding 
procedures)  for  a  plan  that  would 
respond  to  the  requirements  of  section 
304;  and  (3)  a  notice  of  public  hearing. 

If  a  State  has  not  met  the  December  6. 
1998,  deadline  for  certifying  to  the  1995 
MEC,  it  should  do  so  or  file  a  request 
for  extension  immediately- 

If  a  State  intends  to  certify  to  the  1998 
lECC  or  the  2000  lECC  but  cannot  do  so 
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within  two  years  of  the  date  of  this 
notice,  it  must  file  a  request  for 
extension  as  soon  as  practicable  but  not 
later  than  the  two  year  deadline.  Such 
a  request  should  include  a  statement 
regarding  the  State's  intentions  and 
estimated  time  frame  to  certify. 

Issued  in  Washington,  D.C.,  on  January  4, 
2001. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  01-742  Filed  1-9-01;  8:45  am] 
BtLUNGCOOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  EQ01-83-000] 

AES  Medina  Valley  Cogen,  L.LC; 
Notice  of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

lanuary  2.  2001. 

Take  notice  that  on  December  22, 
2000,  AES  Medina  Valley  Cogen,  L.L.C., 
with  its  principal  office  located  at  1823 
Neal  Lane,  Mossville,  Illinois  61552, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Pursuant  to  a  Tolling  Agreement 
(Agreement)  to  be  entered  into  by  AES 
Medina  Valley  and  Central  Illinois  Light 
Company  ("CILCO"),  AES  Medina 
Valley  will  build,  own,  operate  and 
maintain  an  approximately  40  MW  (net) 
combined  cycle  gas  cogeneration  facility 
in  Mossville,  Illinois  (Facility).  The 
Facility  will  be  connected  at  13.8  kV  to 
a  substation  owned  by  CILCO  to  deliver 
electric  energy,  and  will  provide  steam 
heat  service  and  chilled  water  service  to 
CILCO  for  resale.  The  provision  of  steam 
heat  service  and  chilled  water  service 
will  be  incidental  to  AES  Medina 
Valley's  EWG  activities.  CILCO  will 
provide  gas  and  water  to  the  Facility. 
Contemporaneously  with  this 
Application,  AES  Medina  Valley  is 
filing  the  Agreement  with  the 
Commission  pursuant  to  Section  205  of 
the  Federal  Power  Act,  and  with  the 
Illinois  Commerce  Commission  ("ICC") 
for  approvals  pursuant  to  their 
respective  jurisdictional  authority.  AES 
Medina  Valley  is  also  requesting  ICC 
approvals  as  required  by  the  applicable 
provisions  of  the  Public  Utility  Holding 
Company  Act. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 


wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Conmiission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  23,  2001,  and  must  be  served  on 
the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance).  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., , 

Acting  Secretary. 

[FR  Doc.  01-646  Filed  1-9-01;  8:45  am] 

BHJJNG  COOE  Cn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  MG01-13-000,  iyiG-14-000, 
MG01-15-000,  MG01-1&-000,  MG01-17- 
000] 

Algonquin  Gas  Transmission  Co.,  et 
ai.;  Notice  of  Filing 

January  4,  2001.  ' 

Take  notice  that  on  November  2i, 
2000,  Algonquin  Gas  Transmission  Co., 
Algonquin  LNG,  Inc.,  East  Tennessee 
Natural  Gas  Company,  Texas  Eastern 
Transmission  Co.,  Maritimes  and 
Northeast  Pipelines,  L.L.C.  filed  revised 
standards  of  conduct  under  Nos.  497  et 


seq.^  Order  Nos.  566  et  seq.,^  and  Order 
No.  599.3 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  filings  should  file  a 
motion  to  intervene  or  protest  in  each 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC,  20426,  in 
accordance  with  Rules  211  or  214of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or 
protests  should  be  filed  on  or  before 
January  19,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in  each 
proceeding.  Copies  of  these  filings  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/onhne/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-636  Filed  1-9-01;  8:45  am] 

BHJJNQ  COOE  6n7-«1-«i 


>  Order  No.  497,  53  FR  22139  (June  14.  1988), 
FERC  Stats.  &  Regs.  1986-1990  30.820  (1988):  Order 
No.  497-A,  order  on  rehearing.  54  FR  52781 
(December  22,  1989),  FERC  Stats.  &  Regs.  1986- 
1990  30,868  (1989);  Order  No.  497-B,  order 
extending  sunset  date,  55  FR  53291  (December  28, 
1990).  FERC  Stats.  &  Regs.  1986-1990  30.908 
(1990);  Order  No.  497-C.  order  extending  sunset 
date,  57  FR  9  (January  2,  1992),  FERC  Stats.  &  Regs. 
J    1991-1996  30.934  (1991),  rehearing  denied,  57  FR 
5815  (February  18.  1992).  58  FERC  61,139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  57  FR  58978  (December  14,  1992), 
FERC  Stats.  &  Regs.  1991-1996  30,958  (December 
4, 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4. 1994). 
FERC  Stats.  &  Regs.  1991-1996  30.987  (December 
23,  1993);  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification,  59  FR  1 5336 
(April  1,  1994),  66  FERC  61,347  (March  24.  1994); 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  (June  27,  1994),  FERC  Stats.  &  Regs. 
1991-1996  30,996  (June  17,  1994). 

*  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  FERC  Stats.  &  Regs.  1991-1996  30.997  (June 
17, 1994);  Order  No.  566-A,  order  on  rehearing,  59 
FR  52896  (October  20,  1994),  69  FERC  61,044 
(October  14, 1994);  Order  No,  566-B.  order  on 
rehearing,  59  FR  65707,  (December  21. 1994),  69 
FERC  61,334  (December  14,  1994). 

^  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599, 
63  FR  43075  (August  12, 1998),  FERC  Stats.  &  Regs. 
31,064(1998). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -200-000] 

Cdlorado  interstate  Gas  Company; 
Notice  of  Tariff  Filing 

January  4,  2001. 

Take  notice  that  on  December  29, 
2000,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volvime  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 

I'ebruary  1,  2001. 
CIG  states  it  is  making  this  filing  to  set 
orth  a  new  daily  Scheduled  Imbalance 
Penalty,  and  a  new  Rate  Schedule 
APAL-1  which  will  provide  for  a  new 
interruptible  automatic  parking  and 
lending  service  (APAL).  CIG  further 
states  both  the  Scheduled  Imbalance 
Penalty  and  the  APAL  Service  are 
designed  to  address  daily  imbalances 
which  represent  a  significant  and 
ongoing  gas  management  problem  on 
CIG's  system. 

CIG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www,ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-645  Filed  1-9-01;  8:45  am] 

BHXING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MQ01-18-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Riing 

lanuary  4,  2001. 

Take  notice  that  on  December  11, 
2000,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  filed  revised 
standards  of  conduct  under  Order  Nos. 
497  et  seq..i  Order  Nos.  566  et  seq.,^  and 
Order  No.  599.3 

Iroquois  states  that  it  mailed  copies  of 
this  filing  to  all  customers  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  in  this 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC,  20426,  in 
accordance  with  rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or 
protests  should  be  filed  on  or  before 
January  19,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in  this 


■  Order  No.  497,  53  FR  22139  (June  14,  1988). 
FERC  Stats.  &  Regs.  1986-1990  30,820  (1988):  Order 
No.  497-A,  order  on  rehearing.  54  FR  52781 
(December  22,  1989),  FERC  Stats.  &  Regs.  1986- 
1990  30,868  (1989);  Order  No.  497-B.  order 
extending  sunset  date,  55  FR  53291  (December  28. 
1990),  FERC  Stats.  &  Regs.  1986-1990  30,908 
(1990):  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  (January  2.  1992),  FERC  Stats.  &  Regs. 
1991-1996  30,934  (1991),  rehearing  denied.  57  FR 
5815  (February  18,  1992),  58  FERC  61.139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C.  Cir.  1992): 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (Qecember  14.  1992), 
FERC  Stats.  &  Regs.  1991-1996  30.958  (December 
4.  1992):  Order  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4.  1994), 
FERC  Stats.  &  Regs.  1991-1996  30.987  (December 
23,  1993);  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification.  59  FR  15336 
(April  1,  1994),  66  FERC  61,347  (March  24.  1994); 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  (June  27.  1994),  FERC  Stats.  &  Regs. 
1991-1996  30,996  (June  17.  1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27. 
1994).  FERC  Stats.  &  Regs.  1991-1996  30.997  (June 
17.  1994):  Order  No.  566-A.  order  on  rehearing,  59 
FR  52896  (October  20,  1994),  69  FERC  61.044 
(October  14, 1994):  Order  No.  566-B.  order  on 
rehearing.  59  FR  65707.  (December  21,  1994),  69 
FERC  61,334  (Decembar  14.  1994). 

'  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599, 
63  FR  43075  (August  12,  1998),  FERC  Stats.  &  Regs. 
31.064(1998). 


proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-639  Filed  1-9-01;  8:45  am] 

BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-56-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Petition 

January  4,  2001. 

Take  notice  that  on  December  ^1, 
2000,  Midwestern  Gas  Transmission 
Company  (Midwestern),  PO  Box  2511. 
Houston,  Texas  77252-2511,  filed  in 
Docket  No.  CPOl-56-000  a  Petition  for 
Exemption  of  Temporary  Acts  and 
Operations  bom  Certificate 
Requirements  pursuant  to  Rule  207(a)(5) 
of  the  Commission's  Rules  of  Practice 
and  Procedure)  18  CFR  385.207(a)(5)), 
and  section  7(c)(1)(B)  of  the  Natural  Gas 
Act  (NGA)  seeking  approval  to 
inactivate,  on  a  temporary  basis,  a 
compressor  unit  at  its  Station  2110 
located  in  Pike  County,  Indiana,  all  as 
more  fully  set  forth  in  this  petition 
which  is  on  file  with  the  Commission 
and  open  to  pubic  inspection.  The  filing 
may  be  viewed  at  http://   ' 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Midwestern  requests 
authority  to  inactivate,  for  a  period  of  18 
to  24  months,  one  1,100  horsepower 
tvu-bine  compressor  unit  (Unit  2110-B) 
at  its  Station  2110  on  its  Portland  to 
Joliet  Line  (2100  Line),  located  in  Pike 
County,  Indiana.  During  the  time  period 
that  the  unit  is  idle,  Midwestern  will 
decide  whether  it  is  appropriate  to 
apply  for  permanent  abandonment  or, 
alternatively,  to  replace  the  imit 
pursuant  to  section  2.55(b)  of  the 
Commission's  regulations. 

Midwestern  avers  that  inactivating 
Unit  2110-B  will  not  affect  any  current 
services  on  its  system.  In  support  of  its 
position,  Midwestern  states  that  when 
Unit  2110-B  is  operating  its  2100  Line 
has  a  certificated  capacity  of  678 
MMSCFD  and  that  the  inactivation  of 
Unit  2110-B  will  reduce  the  capacity  of 
the  2100  Line  by  only  4  MMSCFD, 
Midwestern  also  points  out  that  the 
average  throughput  of  its  system  over 
the  past  two  years  has  been  270 
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MMSCFD  and  that  for  the  past  three 
months  the  average  throughput  has  been 
396  MMSCFD. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
David  E.  Maranville,  Counsel, 
Midwestern  Gas  Transmission 
Company,  PO  Box  2511,  Houston,  Texas 
77252-2511,  call  (713)  420-3525. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  25,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comiments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  Support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  requires  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involveid  in 
the  protest. 

Persons  who  wish  to  conmient  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 


will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Conunission)  and  will  not  have  the  right 
to  seek  coiul  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  conmiimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  conununity 
and  landowner  impacts  fixtm  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene,  as  early  in 
the  process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
£md  the  instructions  on  the 
Commissions  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.btm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
den3ring  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-637  Filed  1-9-01;  8:45  am] 

MJJNQ  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  MG01-6-000,  MG01-7-000, 
MG01-8-000,  MG01-9-000  and  MG01-10- 
000] 

Panhandle  Eastern  Pipe  Line 
Company,  et  al.;  Notice  of  Filing 

January  4.  2001. 

Take  notice  that  on  October  26,  2000, 
Panhandle  Eastern  Pipe  Line  Company, 
Sea  Robin  Pipeline  Company, 
Southwest  Gas  Storage  Company, 
Tnmkline  Gas  Company  and  Trunkline 


LNG  Company  filed  revised  standards  of 
conduct  under  Order  No.  63 7. ^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  in  each 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in' 
accordance  with  rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  January  19, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  each  proceeding.  Copies  of 
these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-638  Filed  1-9-01;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  PR01-4-000] 

Souttieastern  Natural  Gas  Company; 
Notice  of  Rate  Election 

January  4,  2001. 

Take  notice  that  on  November  24, 
2M0,  Southeastern  Natural  Gas 
Company  (Southeastern),  a  local 
distribution  company,  filed,  pursuant  to 
Section  284.123(b)(ii),  an  election  to  use 
rates  contained  in  its  state 
transportation  rate  schedule  for 
comparable  services  under  its  Section 
284.224  blanket  transportation 
certificate.  Southeastern  states  that  it 
has  no  current  interstate  customers,  but 
would  like  to  retain  authorization  to 
offer  such  services  in  the  futxue  at 
approved  rates. 

Southeastern  included  a  copy  of  its 
October  6,  2000  filing  with  the  Ohio 
Public  Utilities  Commission,  in  which 
the  requested  maximiun  rate  for  firm 
and  interruptible  intrastate 
transportation  is  $0.40  per  Ccf. 


'  Regulation  of  Short-Tenn  Natural  Gas 
Transportation  Services  and  Regulation  of  Interstate 
Natural  Gas  Transportation  Services,  63  FR  10156 
(February  25.  2000),  FERC  Statutes  and  Regulation* 
31,091  (February  9,  2000)  (Order  No.  637)  and 
Order  No.  637-A,  FERC  Statutes  and  Regulation* 
31,099(May  19,  ZOOO.) 
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Pursuant  to  Section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date  of 
Southeastem's  Petition,  Southeastem's 
rates  for  firm  and  interruptible  storage 
services  will  be  deemed  to  be  fair  and 
equitable.  The  Commission  may  within 
such  150  day  period  extend  the  time  for 
action  or  institute  a  proceeding  in 
which  all  interested  parties  will  be 
afforded  an  opportunity  for  wrritten 
comments  and  the  oral  presentation  of 
views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Reg\ilatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  motion  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  January  19,  2001.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2O0(a)(l)(iii)  and  the  instruction  on 
the  Commission's  web  site  at  http:// 
www.ferc.fed.  us. efi/ doorbell. htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-642  Filed  1-9-01;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG01-1 9-000] 

Southern  Natural  Gas  Company; 
Notice  of  RHng 

January  4,  2001. 

Take  notice  that  on  December  12, 
2000,  Southern  Natiu-al  Gas  Company 
(Southern)  filed  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.,^ 


•Order  No.  497,  53  FR  22139  (June  14, 1988), 
FERC  Stats.  &  Regs.  19B6-1990  30.820  (1988);  Order 
No.  497-A,  order  on  rehearing,  54  FR  52781 
(December  22,  1989),  FERC  Stats.  &  Regs.  1986- 
1990  30,868  (1989);  Order  No.  497-B,  order 
extending  sunset  date.  55  FR  53291  (December  28, 
1990),  FERC  Stats.  &  Regs.  1986-1990  30,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date,  57  FR  9  (January  2. 1992).  FERC  StaU.  &  Regs. 
1991-1996  30,934  (1991),  rehearing  denied,  57  FR 
5815  (February  18.  1992).  58  FERC  61,139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (DC.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 


Order  Nos.  566  et  seq.,^  and  Order  No. 
599.3 

Southern  states  that  it  mailed  copies 
of  this  filing  to  all  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  in  this 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC,  20426,  in 
accordance  with  rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or 
protests  should  be  filed  on  or  before 
January  19,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in  this 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-640  Filed  1-9-01;  8:45  am] 

BIUJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-477-000,  RP01-18-000 
and  RP01-81-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Technical  Conference 

January  4,  2001. 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 


sunset  date,  57  FR  58978  (December  14. 1992). 
FERC  Stats.  &  Regs.  1991-1996  30,958  (December 
4, 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4,  1994), 
FERC  Stats.  &  Regs.  1991-1996  30.987  (December 
23, 1993);  Order  No.  497-F.  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1,  1994),  66  FERC  61,347  (March  24, 1994); 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  ([une  27,  1994).  FERC  Stats.  &  Regs. 
1991-1996  30,996  (June  17,  1994). 

^  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994),  FERC  Stats.  &  Regs.  1991-1996  30,997  (June 
17,  1994);  Order  No.  566-A,  order  on  rehearing.  59 
FR  52896  (October  20,  1994),  69  FERC  61,044 
(October  14,  1994);  Order  No.  566-B,  order  on 
rehearing.  59  FR  65707,  (December  21,  1994),  69 
FERC  61,334  (December  14,  1994). 

'  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599, 
63  FR  43075  (August  12,  1998),  FERC  Stats.  &  Regs. 
31,064(1998). 


raised  by  Tennessee's  Order  No.  637 
filing  in  Docket  No.  RPOO-477-000  and 
its  proposed  firm  hourly  transportation 
service  in  Docket  No.  RPOl-81-000  will 
be  held  on  Tuesday,  January  23,  2001, 
at  10:00  am,  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Parties  protesting  aspects  of  Tennessee's 
filing  should  be  prepared  to  discuss 
alternatives. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-719  Filed  1-9-01:  8:45  am] 

BiLUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 82-001] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Tariff  Fllir>g 

January  4,  2001.  ' 

Take  notice  that  on  December  28, 

2000,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Sub  First 
Revised  Sheet  No.  456A,  to  become 
effective  on  January  7,  2001. 

Texas  Eastern  states  that  on  December 
7,  2000  in  Docket  No.  RPOl-182,  Texas 
Eastern  submitted  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  revised  tariff  sheets  to  be  effective 
on  January  7,  2001,  which  permit 
customers  to  request  service  agreements 
electronically,  to  execute  such  contracts 
on  line  via  the  LINKr  System,  and 
modifies  certain  tariff  provisions  to 
expedite  the  net  present  value  (NPV) 
contract  request  and  Contract  execution 
processes. 

Texas  Eastern  states  that  a  subsequent 
review  of  the  proposed  tariff  sheets  has 
revealed  that  the  revisions  shown  on 
First  Revised  Sheet  No.  456A  did  not 
correctly  reflect  Texas  Eastern's  open 
season  proposal  as  discussed  in  the  last 
paragraph  of  page  2  of  the  December  7, 
2000  filing  letter.  Texas  Eastern  states 
that  the  purpose  of  this  filing  is  to 
correct  such  error  by  requesting  the 
substitute  revised  tariff  sheet,  with  a 
proposed  effective  date  of  January  7, 

2001 ,  be  accepted  in  ueu  of  first  Revised 
sheet  No.  456A. 

Texas  Eastern  states  that  a  copy  of  this 
submission  has  been  faxed  to  all 
interveners  in  this  proceeding  to  assure 
timely  notice  is  received  of  this  errata 
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correction  and  that  copies  of  the  filing 
were  mailed  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regidations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeIl.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-644  Filed  l-ft-Ol;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  No.  RP97-2S5-018] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  HIing 

January  4,  2001. 

Take  notice  that  on  December  28, 
2000,  pursuant  to  18  CFR  154.7  and 
154.203  and  in  compliance  with  the 
Commission's  lettet  order  issued  March 
20, 1997.  in  Docket  No.  RP97-255-000, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  and  acceptance,  to  be  effective 
January  1,  2000.  Eighteenth  Revised 
Sheet  No.  21  and  Fourteenth  Revised 
Sheet  No.  22  to  Original  Volume  No.  1 
of  its  FERC  Gas  Tariff. 

The  tendered  tariff  sheets  revised 
TransColorado's  Tariff  to  reflect  the 
amended  negotiated-rate  contract  with 
Retex,  Inc.  as  well  as  the  deletion  or 
expired  contracts.  TransColorado 
requested  waiver  of  18  CFR  154.207  so 
that  the  tendered  tariff  sheets  may 
become  effective  January  1,  2001. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 


TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/    ■ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-643  Filed  1-9-01;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -35^-001] 

Panda  Giia  River,  LP.;  Notice  of  Filing 

January  4.  2001. 

Take  notice  that  on  December  22, 
2000,  Panda  Gila  River,  L.P.  (Panda  Gila 
River),  tendered  for  filing  an 
amendment  to  its  First  Revised  FERC 
Electric  Rate  Schedule  No.  1,  filed  with 
the  Commission  on  November  2,  2000, 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  12,  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  add  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-720  Filed  1-9-01;  8:45  am] 

BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Petition  for  Declaratory  Order 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  4,  2001. 

Take  notice  that  the  following, 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Petition  for 
Declaratory  Order. 

b.  Docket  No.:  DlOl-3-000. 

c.  Date  Filed:  December  21,  2000. 

d.  Applicant:  R.  Kim  and  Else  R. 
Ireland. 

e.  Name  of  Project:  Ireland 
Hydroelectric  Project. 

f.  Location:  On  an  Unnamed  Stream 
(Wolf-Hannaman  random,  ditch), 
tributary  to  the  Bear  River,  Nevada 
County,  California.  (T.  14  N.,  R.  7  E. 
Mount  Diablo  Meridian).  Project  would 
not  utilize  federal  lands  or  reservations. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 

§§  817(b). 

h.  Applicant  Contact:  R.  Kim  and  Else 
R.  Ireland,  25855  Sweet  Road.  Grass 
Valley,  California  95949,  telephone 
(530)  268-2689,  (530)  268-1364  (FAX), 
E-mail  kimireland@bigplanet.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  at  (202)  219-2682,  or  E-mail 
address:  diane.murray@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  mofjons;  February  12,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  street, 
NE.,  Washington,  DC  20426.  Comments 
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and  protests  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  docket  number 
(DlOl-3-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  four-foot-wide 
by  5-foot-long  diversion  structure;  (2)  a 
400-foot-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit,  with  a  total  rated  capacity  of  1 7 
kW;  and  (4)  appurtenant  facilities. 

■When  a  Petition  for  Declaratory  Order 
is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 
(1)  Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  fi'om  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significanUy 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproductioif  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  virriting  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
.  intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appippriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conmients, 

Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

riling  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  ff  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conmients  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-641  Filed  1-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-6] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  2001  Emergency 
Planning  and  Community  Rfght-to- 
Know  Act  (EPCRA)  and  Risi( 
Management  Program  (RMP) 
Implementation  Status  Questionnaire 
For  Tribal  Emergency  Response 
Commissions  (TERCs)  and  Ttteir  Duly 
Appointed  Local  Emergency  Planning 
Committee(s)  (LEPCs) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  2001 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  and  Risk 


Management  Program  (RMP) 
Implementation  Status  Questionnaire 
for  Tribal  Emergency  Response 
Commissions  (TERCs)  and  Their  Duly 
Appointed  Local  Emergency  Planning 
Committee(s)  (LEPCs),  EPA  ICR  No. 
2004.01.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  public  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Written  comments  must  be 
submitted  to  the  person  and  address 
listed  below  and  postmarked  on  or 
before  March  12,  2001.  Unless  adverse 
comments  are  received  by  EPA  by  the 
above  date,  EPA  will  proceed  with  its 
submittal  of  the  ICR  to  OMB  as 
indicated  above. 
ADDRESSES:  United  States 
Environmental  Protection  Agency, 
Region  DC.  ATTN:  Sam  Agpawa. 
EPCRA/CEPP  Team,  Superfund 
Division,  75  Hawthorne  St.  Mail  stop: 
SFI>-l-2,  San  Francisco.  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Agpawa  at  (415)  744-2342  or  E-mail  at 
agpawa.sam@epa.gov 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  emergency  planning 
organizations  or  units  of  Federally 
recognized  Indian  tribes,  reservations, 
rancherias  and  colonies,  each  of  which 
may  be  considered  a  "small  entity," 
located  within  the  state  boundaries  of 
Arizona,  California  and  Nevada  and 
including  the  Navajo  Nation  whose 
lands  extend  into  New  Mexico,  Utah 
and  Colorado.  Therefore,  establishing 
different  requirements  or  exemptions 
from  coverage  is  not  practicable. 
However,  EPA  will  make  every  effort  to 
minimize  the  "burden  on  persons  who 
shall  provide  information."  This  will  be 
accomplished  by  ensuring  that  the 
questionnaire  is  as  concise  as 
practicable,  that  the  instructions  clarify 
the  respondent's  burden,  and  that  the 
survey  questions  are  simple  to  answer 
with  information  that  is  readily 
available  to  the  respondent  either 
through  the  Agency  or  the  Public 
domain. 

The  perception  of  burden  is 
inherently  reduced  by  the  fact  that 
participation  in  this  information 
collection  is  voluntary,  which  will  be 
clearly  stated  within  the  contents  of  the 
survey  questionnaire,  within  any 
accompanying  promulgation  letter  or  at, 
and  during,  any  EPA  sponsored  survey 
introductory  event.  The  survey  packet 
will  be  mailed,  in  accordance  with 
protocol,  to  the  principal  officer  of  each 
tribal  entity  as  listed  in  a 
comprehensive  mailing  roster 
developed  by  EPA  Region  IX. 
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Title:  2001  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
and  Risk  Management  Program  (RMP) 
Implementation  Status  Questionnaire 
for  Tribal  Emergency  Response 
Commission{s)  (TERCs)  and  Their  Duly 
Appointed  Local  Emergency  Planning 
Committee{s)  (LEPCs). 

Abstract:  The  Environmental 
Protection  Agency,  Region  DC, 
Superfund  Division,  proposes  to 
conduct  a  Regional  survey  of  the  Tribal 
Emergency  Response  Commissions 
(TERCs).  The  information  collected  in 
this  survey  will  be  used  to  assess  the 
progress,  status,  needs,  resources  and 
activity  level  of  TERCs.  The  information 
will  be  used  by  EPA  Region  DC  staff  to 
gain  a  better  understanding  of  EPA 
Region  DC  tribes'  actual  implementation 
of  EPCRA  and  RMP. 

The  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA),  also  known  as  SARA  title  m, 
and  Risk  Management  Program  (RMP) 
imder  the  Clean  Air  Act,  1990,  section 
112(r)  and  40  CFR  part  68,  June  20, 
1996,  introduced  fundamental  changes 
in  the  regulation  of  chemical  facilities 
and  the  prevention  of  and  preparedness 
for  chemical  accidents.  These  laws  and 
rules  seek  to  improve  emergency 
preparedness  and  reduce  the  risk  of 
chemical  accidents  by  providing 
information  to  citizens  about  the 
chemicals  in  their  community.^  EPCRA 
is  premised  on  the  concept  that  the 
more  informed  local  citizens  are  about 
chemical  hazards  in  their  communities, 
the  more  involved  they  will  be  in 
preveiition  and  preparedness  activities. 
For  this  "informational  regulation"  to  be 
effective,  the  public  must  receive 
accurate  and  reliable  information, 
which  is  easy  to  imderstand  and 
practical  to  use.  EPCRA,  in  conjimction 
with  the  RMP  requirements,  sought  to 
create  partnerships  between  all  levels  of 
govenmient,  tribal  governments,  and  the 
regulated  tribal  commimity  to  identify, 
prevent,  plan,  prepare  and  respond  to 
hazardous  materi^  risks  in  ova 
communities,  including  tribal  lands, 
reservations,  rancherias  and  colonies. 
The  purpose  of  this  survey  is  to  obtain 
input  from  these  organizations  to 
improve  Region  IX's  EPCRA  and  RMP 
programs. 

The  key  obligations  of  each  of  the 
EPCRA  partners  include  the  following.  ^ 


>  EPA  Published  a  rule-making  in  the  Federal 
Register  on  )uly  26, 1990  designating  Indian  Tribes 
and  their  chief  executive  officers  as  the 
implementing  authority  for  EPCRA  on  all  Indian 
Lands. 

^  Because  of  trival  sovereignty.  EPCRA  guidelines 
include  Indian  tribes  within  the  definition  of  slates. 
They  specify  that  the  chief  executive  officer  of  the 
tribe,  the  tribal  leader,  will  have  the  same 


EPCRA  regulations  imder  the  July  26, 
1990  rule  making,  require  that  tribes 
establish  a  TERC  and  that  the  tribal 
leader  appoint  the  membership  of  the 
TERC.  The  TERC  is  responsible  for 
determining  whether  LEPCs  will  be 
appointed.  If  LEPCs  are  appointed,  the 
TERC  is  responsible  for  determining  the 
number  of  emergency  planning  districts 
within  the  tribal  community,  appointing 
a  Local  Emergency  Planning  Committee 
(LEPC)  for  each  district,  and  supervising 
and  coordinating  the  activities  of  LEPCs. 
Every  facility  on  Tribal  lands  subject  to 
EPCRA  (including  any  Federal 
installation(s)]  is  required  to  submit 
annual  chemical  inventory  reports  to 
their  TERC,  LEPC  and  the  tribal  or 
cooperative  local  Fire  Departments. 
Upon  release  of  a  hazardous  substance 
into  the  environment,  immediate 
notification  must  be  made  to  the  TERC 
and  LEPC  and.  if  a  CERCLA  hazardous 
substance,  to  the  National  Response 
Center  (NRC)  with  written  follow-up 
notification  to  the  TERC  and  LEPC. 
Information  on  chemical  inventories 
and  releases  is  to  be  made  available  to 
the  public  upon  request.' 

The  intent  of  section  112(r)  of  the 
Clean  Air  Act  as  amended  1990,  is  to 
prevent  accidental  releases  to  the  air 
and  mitigate  the  consequences  of  such 
releases  by  focusing  prevention 
measures  on  chemicals  that  pose  the 
greatest  risk  to  the  public  and  the 
environment.  The  section  also  mandates 
that  EPA  promulgate  a  list  of  regulated 
substances.  Coupled  with  that  listing, 
section  112(r)  requires  EPA  to 
promidgate  regulations  and  develop 
guidance  to  prevent,  detect  and  respond 
to  accidental  releases.  Stationary 
Sources  covered  by  these  regulations 
must  develop  and  implement  a  risk 
management  program  that  includes  a 
hazard  assessment,  a  prevention 
program  and  an  emergency  response 
program.  It  is  the  development  of  the 
latter  that  is  of  vital  importance  to  all 
tribal  communities  as  well  as  the  public 
at  large.  Regardless  of  the  lack  of  any 
stationary  sources  on  or  within  a  tribal 
community,  that  community  must 
develop  an  emergency  response  and 
notification  program  that  addresses  any 
eventual  emergency  resulting  from 
natural,  accidental  or  intentional  causes 
and  disasters.  It  is  the  intention  of  the 
survey  to  help  provide  relevant 
information  to  EPA  regarding  the  level 
of  emergency  response  capabilities  of 
respondent  tribes.  The  information  will 


responsibilities  as  a  state  governor  for  developing 
and  implementing  the  chemical  emergency 
response  system. 

'  The  Governor's  Office  of  Emergency  Services 
(OES)  has  traditionally  served  as  point  of  contact 
for  TERC  in  California  under  EPQIA. 


be  primarily  used  to  assess  and 
determine  Uie  extent  of  EPA  guidance, 
training  and  technical  assistance  to 
tribes  on  a  tribe-by-tribe  basis.  EPA's 
role  has  been  to  provide  guidance  and 
assistance  to  TERCs,  LEPCs,  emergency 
responders,  the  tribal  commimity  and 
the  public  as  well  as  take  enforcement 
action  against  those  who  violate  EPCRA 
requirements.  In  keeping  with  EPA's 
Tribal  Trust  Responsibility  ,  EPA  has 
awarded  grant  monies  to  the  Tribes  and 
has  provided  technical,  programmatic 
and  legal  support  to  various  tribes.  In 
p>articular,  EPA  Region  DC  has  provided 
regulatory,  CAMEO  and  other  training 
to  the  Region's  tribal  emergency 
response  programs  and  continues  to 
support  a  variety  of  EPCRA  and  RMP 
related  projects  initiated  by  several 
tribal  communities  as  part  of  the 
General  Assistance  and  other  similar 
grant  programs. 

The  primary  goals  of  the  research 
effort  described  within  this  Notice  are 
to:  (1)  Evaluate  the  status  of  Tribal 
Emergency  Planning  and  response 
programs,  TERCs,  district  LEPCs  and 
respective  tribal  or  cooperative 
emergency  response  parties;  and  (2) 
probe  current  TERC  and  LEPC  practices 
and  preferences  regarding  several 
important  sets  of  issues — particularly 
including  communications  with  tribal 
community  citizens,  proactive  accident 
prevention  efforts,  and  the  effectiveness 
of  selected  EPA  Region  DC  products  and 
services  including  the  expenditure  of 
federal  program  resources,  contractors, 
training,  enforcement  and  grants.  It  is 
EPA's  desire  to  improve  its  customer 
service  and  to  meet  the  changing  needs 
of  hazardous  material  prevention  and 
emergency  response  planning,  which 
are  influenced  by  new  electronic 
capabilities  and  a  rapidly  expanding 
knowledge  base  of  environmental 
issues. 

An  effort  will  be  made  to  siuvey  all 
Region  DC's  TERCs  and  LEPCs 
(approximately  145  tribes).  Introductory 
letters  will  be  sent  to  an  inclusive  list 
of  tribal  environmental  officers.  The 
letter  will  describe  the  purpose  of  the 
survey  and  request  that  the  tribe 
participate  by  mailing  either  a  complete 
hard  copy  or  an  electronic  copy  in  an 
envelope  provided  by  EPA  Region  DC. 
EPA  Region  DC  will  receive  the  written 
submissions  and  compile  the  data. 

Tribes  are  cautioned  that  an  agency 
may  not  conduct  or  sponsor  (and  a 
person  is  not  required  to  respond  to)  a 
collection  of  information  unless  the 
document  displays,  in  a  clearly  visible 
manner,  a  ctirrent  and  valid  Office  of 
Management  and  Budget  (OM6)  control 
niunber.  OMB  control  numbers  for 
EPA's  regulations  and  notices  are  listed 
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in  the  Code  of  Federal  Register,  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  intended  survey  questionnaire 
was  initially  formulated  by  a  voluntary 
Regional  Tribal  Operational  Conunittee 
(RTOC)  workgroup  comprised  of  seven 
(7)  members:  Five  (5)  members  from 
various  Region  DC  tribes  and  two  (2) 
EPA  advisors.*  Although  the  survey's 
concept,  content  and  format  was 
reviewed  and  approved  by  a  Tribal 
coalition  advisory  group,  the  Regional 
Tribal  Operational  Committee  (whose 
members  are  representative  of  federally 
recognized  tribes  in  Region  IX)  on 
October  25,  2000,  EPA  encourages 
conunents  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses.  In 
instances  where  tribes  lack  computer 
access,  responses  will  be  requested  in 
hard  copy. 

Burden  Statement 

It  is  estimated  that  there  will  be 
approximately  145  tribal  respondents  to 
the  Questionnaire  and  survey  described 
within  this  notice.  In  accordance  with 
Federal  Law,  the  agency  is  required  to 
estimate  any  burden  inciured  by  the 
respondents  to  maintain  records, 
transmit  or  disclose  information  to 
parties  other  than  the  implementing 
agency.  It  is  not  anticipated  that  any 
third  party  or  parties  will  be  involved, 
thus,  there  will  be  no  third  party 
burden.  Any  estimate  and  identification 
of  burden  will  rely  on  the  voluntary 
response  by  each  respondent.  EPA 
estimates  a  total  response  burden  of  two 
(2)  hours  per  participant.  Labor  costs  for 
responding  is  estimated  at  $28.00  per 
hour,  based  on  the  "Employer  Cost  for 


*  The  resulting  questionnaire,  with  minor 
modifications,  is  similar  to  an  earlier  EPA  survey 
distributed  to  state  SERC's  and  LEPCs  within  EPA 
Regioin  IX  (as  described  in  Federal  Register 
document  published  on  May  14,  1999.  64  PR 
26405). 


Employment  Compensation"  (Bureau  of 
Labor  and  Statistics,  March  1999).  There 
is  no  need  for  "developing,  acquiring  or 
utilizing  technology  systems  for  the 
purpose  of  collecting,  validating  or 
verifying  information,"  "disclosing  and 
providing  information,"  "adjusting  the 
existing  ways  to  comply  with  any 
previous  applicable  instructions  or 
requirements,"  "training  personnel  to  be 
able  to  respond  to  a  collection  of 
information,"  "searching  data  sources," 
nor  a  need  for  respondents  to  keep 
records."  Burden  activities  include  only 
a  few  steps:  Reading  or  listening  to 
instructions,  reading  or  listening  to 
survey  questions  and  responding  to 
survey  questions.  The  average  cost  per 
respondent  is  estimated  at  $56.00. 

No  capital  expenditures  are  needed  by 
the  respondent  to  complete  the  survey. 

No  operating  and  maintenance  costs 
(on-going  non-wage  expenditures)  are 
needed  to  complete  the  survey.  Also, 
there  are  no  capital  or  start-up  costs. 

To  perform  EPA's  activities  for  the 
survey,  EPA  estimates  that  80  hours  of 
a  federal  employee  at  the  Grade  level 
GS-13,  Step  1  level  will  be  needed,  at 
an  hourly  wage  of  $51.60.  This  estimate 
is  based  on  the  2000  General  Services 
Annual  Pay  Schedule  divided  by  2,080 
hoiu's  per  year  and  multiplied  by  1.6 
(standard  government  benefits 
multiplication  factor).  EPA  estimates 
that  the  federal  employee  will  work 
4.6%  of  the  employee's  time  on  this 
project  during  the  life  of  the  survey  (48 
weeks)  or  approximately  88  hours 
(1,920  hours  x  .046),  for  an  estimated 
cost  to  manage  the  project  of  $4,540.80. 

EPA  will  be  assisted  in  the  survey  by 
a  contractor.  The  budget  period  is  for  12 
months.  Funding  covers:  Survey  design 
and  planning;  data  collection  and 
processing.  EPA  estimates  that  the 
contractor.  Science  Applications 
International  Corporation,  will  require 
an  estimated  total  of  183  labor  hours 
and  $10,000. 

EPA  estimates  that  145  respondent 
tribes,  will  volimtarily  respond  to  the 
survey  at  a  total  burden  of  290  hours 
and  a  total  cost  of  $8120.00.  It  is 
estimated  that  the  average  respondent 
burden  is  two  (2)  hours  per  response  at 
a  total  cost  of  $56.00  per  response, 
including  the  time  for  reviewing, 
gathering  and  processing  the 
information  and  completing  and 
reviewing  the  collection  of  information. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency. 


Dated:  January  3.  2001. 

Michael  Feeley, 

Deputy  Director,  Superfund  Division,  Reaon 
IX. 

[FR  Doc.  01-694  Filed  1-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34225B;  FRL-<763-7] 

Diazinon;  Receipt  of  Requests  for 
Amendments  and  Cancellations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  companies  that 
manufacture  diazinon  (0,0-diethyl  O- 
(2-isopropyl-6-methyI-4-pyrimidinyl) 
phosphorothioate]  for  formulation  of 
pesticide  products  containing  diazinon 
have  asked  EPA  to  cancel  their 
manufacturing-use  product 
registrations.  In  addition,  these 
companies  have  asked  EPA  to  cancel  or 
amend  their  registrations  for  end-use 
products  containing  diazinon  to  delete 
all  indoor  and  certain  agricultural  uses. 
Pursuant  to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  is  announcing  the 
Agency's  receipt  of  these  requests. 
These  requests  for  voluntary 
cancellation  were  submitted  to  EPA  on 
December  1,  2000.  EPA  intends  to  grant 
the  requested  cancellations  and 
amendments  to  delete  uses.  EPA  also 
plans  to  issue  a  cancellation  order  for 
the  deleted  uses  and  the  canceled 
registrations  at  the  close  of  the  comment 
period  for  this  announcement.  Upon  the 
issuance  of  the  cancellation  order,  any 
distribution,  sale,  or  use  of  diazinon 
products  listed  in  this  Notice  will  only 
be  permitted  if  such  distribution,  sale, 
or  use  is  consistent  with  the  terms  of 
that  order. 

DATES:  Comments  must  be  received  on 
or  before  February  9,  2001.  Comments 
on  the  requested  amendments  to  delete 
uses  and  the  requested  registration 
cancellations  must  be  submitted  to  the 
address  provided  below  and  identified 
by  docket  control  number  OPP-34225B. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34225B  in  the  subject  line  on  the 
first  page  of  your  response. 
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FOn  FURTHER  INFORMATKM  COMTACT:  Ben 
Chambliss,  Special  Review  and 
Reregistration  Division  {7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308S174;  fax 
number:  (703)  308-7042;  e-mail  address: 
chambliss  .ben@epa.gov . 

SUPPLEMENTARY  INFORMATION:  This 

announcement  consists  of  three  parts. 
The  first  part  contains  general 
information.  The  second  part  addresses 
the  registrants'  requests  for  registration 
cancellations  and  amendments  to  delete 
uses.  The  third  part  proposes  existing 
stocks  provisions  that  will  be  set  forth 
in  the  cancellation  order  that  the 
Agency  intends  to  issue  at  the  close  of 
the  comment  period  for  this 
announcement. 

I.  General  Infbnnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
diazinon  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regxdatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federsil  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  diazinon,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  to  http://www.epa.gov/ 
pesticides/op/diazinon.htm. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-34225B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34225B  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 


WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34225B.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

In  separate  letters  dated  December  1, 
2000,  both  Sjmgenta  Crop  Protection, 
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Inc.  and  Makhteshim  Agan  of  North 
America,  Inc. /Makhteshim  Chemical 
Works,  Ltd.,  manufacturers  of  technical 
diazinon  and  registrants  of  pesticide 
products  containing  diazinon,  requested 
cancellation  of  all  indoor  and  certain 
agricultural  uses  bom  their  diazinon 
products  to  reduce  the  potential 
exposure  to  children  associated  with 
diazinon  containing  products.  The 
letters  also  request  that  EPA  cancel  their 
registrations  for  technical  and 
manufacturing-use  pesticide  products 
containing  diazinon,  conditioned  upon 
issuance  of  replacement  registrations 
which  do  not  allow  their  use  in 
formulation  of  end-use  products  for  the 
deleted  uses.  EPA  intends  to  act  quickly 
on  the  requests,  and  to  issue  new 
registrations  on  or  before  January  15, 
2001.  In  addition,  these  companies  have 
asked  EPA  to  cancel  or  amend  their 
registrations  for  end-use  products 
containing  diazinon  that  are  registered 
for  only  the  deleted  uses.  Pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  EPA  is  announcing  the 
Agency's  receipt  of  these  requests  from 
the  registrants.  With  respect  to  the 
registration  amendments,  the  companies 
have  asked  EPA  to  amend  end-use 
product  registrations  to  delete  all  indoor 


uses  and  certain  agricultural  uses  which 
are  in  the  list  below: 

1 .  Indoor  uses:  Pet  collars,  or  inside 
any  structure  or  vehicle,  vessel,  or 
aircraft  or  any  enclosed  area,  and/or  on 
any  contents  therein  (except  mushroom 
houses),  including  food/feed  handling 
establishments,  greenhouses,  schools, 
residences,  museums,  sports  facilities, 
stores,  warehouses  and  hospitals. 

2.  Agricultural  uses:  Alfalfa,  bananas, 
Bermuda  grass,  dried  beans,  celery,  red 
chicory  (radicchio),  citrus,  clover, 
coffee,  cotton,  cowpeas,  cucumbers, 
dandelions,  kiwi,  lespedeza,  parsley, 
parsnips,  pastiu'es,  peppers,  Irish 
potatoes,  sheep,  soighum,  spinach, 
squash  (winter  and  summer),  sweet 
potatoes,  rangeland,  strawberries,  Swiss 
chard,  tobacco,  tomatoes,  tiunips. 

Syngenta  has  also  requested  that 
"lawns"  be  removed  from  its 
conmiercial  agricultural  products  listed 
in  Table  3  below.  (EPA  Registrations 
100-460, 100-461  and  100-784) 

After  these  use  cancellations  become 
effective,  diazinon  technical  and 
manufacturing  use  products  may  be 
formulated  into  end-use  products 
registered  for  the  following  agricultural 
use  sites  only:  Almonds,  apples, 
apricots,  beans  (seed  treatment  only  ) 
except  soybeans,  beets,  blackberries, 
blueberries,  boysenberries,  broccoli, 


cattle  (non-lactating;  ear  tags  only),       ' 
Chinese  broccoli,  Brussels  sprouts, 
cabbage,  Chinese  cabbage  (bok  cboy  and 
napa),  cantaloupes,  carrots,  Casaba 
melons,  caulifiower,  cherries,  coUards, 
field  com  (seed  treatment  only),  sweet 
com  (including  seed  treatment), 
cranberries,  Crenshaw  melons, 
dewberries,  endive  (escarole),  ginseng, 
grapes,  honeydew  melons,  hops,  kale, 
lettuce,  lima  beans  (seed  treatment 
only),  loganberries,  melons, 
muskmelons,  mustard  greens,  Chinese 
mustard,  nectarines,  onions,  peaches, 
pears,  peas  (seed  treatment  only), 
Persian  melons,  pineapples,  plums, 
prunes,  radishes,  Chinese  radishes, 
raspberries,  rutabagas,  sugar  beets, 
walnuts,  watercress  (Hawaii  only),  and 
watermelons. 

B.  Requests  for  Voluntary  Cancellation 
of  Manufacturing-Use  Products 

Pursuant  to  FIFRA  section  6(f)(1)(A). 
the  registrants  have  submitted  requests 
for  vohmtary  cancellation  of 
registrations  for  their  manufacturing-use 
products  conditioned  upon  issuance  of 
replacement  registrations  which  do  not 
allow  their  use  in  formulation  of  end- 
use  products  for  the  deleted  uses.  The 
registrations  for  which  cancellations 
were  requested  are  identified  in  the 
following  Table  1 : 


Table  1.—  Manufacturing-Use  Product  Registration  Cancellation  Requests 


Company 


Makhteshim  Chemical  Works,  Ltd. 
Syngenta  Crop  Protection,  Inc. 


Reg.  No. 


11678-6 

11678-20 

100-524 

100-714 

100-771 

100-783 


Product 


DIAZOL  Technical  Stabilized 
DIAZOL(Diazinon)  Stabilized  Oil  Concentrate 
D«Z»N*  DIAZINON  MG  87%  INSECTICIDE 
D«Z»N»  DIAZINON  MG  5% 
D«Z»N*  DIAZINON  MG  22.4%  WBC 
D»Z»N*  DIAZINON  MG  56% 


Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
EPA  cancel  any  of  their  pesticide 
registrations.  Section  6(f)(1)(B)  of  FIFRA 
requires  that  EPA  provide  a  30-day 
period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  voluntary  cancellation. 
In  addition,  section  6(0(1)(C)  of  FIFRA 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
volxmtary  termination  of  any  minor 
agricultural  use  before  granting  the 
request,  unless  (1)  the  registrants 
request  a  waiver  of  the  comment  period. 


or  (2)  the  Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment.  In  this  case,  the 
registrants  have  requested  that  EPA 
waive  the  180-day  comment  period.  In 
light  of  this  request,  EPA  is  granting  the 
request  to  waive  the  180-day  comment 
period  and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  cancellations.  Because  of 
risk  concerns  posed  by  certain  uses  of 
diazinon,  EPA  intends  to  grant  the 
requested  cancellations  at  the  close  of 


the  comment  period  for  this 
aimouncement. 

C.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

In  addition  to  requesting  voluntary 
cancellation  of  manufacturing-use 
products,  Syngenta  has  submitted 
requests  for  voluntary  cancellation  of 
some  of  its  registrations  for  end-use 
pesticide  products  containing  diazinon. 
The  end-use  registrations  for  which 
cancellation  was  requested  are 
identified  in  the  following  Table  2: 


Table  2.— End-Use  Product  Registration  Cancellation  Requests 


Company 


Syngenta  Crop  Protection,  Inc. 


Reg.  No. 


100-445 
100-477 


Product 


D^ZwN'  diazinon  2D 

d«z»n^  home  pest  control  liquid 


1980 
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Table  2.— End-Use  Product  Registration  Cancellation  Requests— Continued 


Company 

Reg. 

No. 

Product 

100-478 

D«Z»N*  home  pest  CONTROL  PRESSURIZED  LIQUID 

100-625 

D«Z«N*  HOME  PEST  CONTROL— XP 

100-659 

D«Z«N«  0.5%  RTU 

100-685 

D«Z»N*  1/2%  EW 

100-686 

D«Z«N«  1%  EW 

100-687 

D«Z«N«  5.0  EW 

Syngenta  has  requested  that  EPA 
waive  the  180-day  public  comment 
period  imder  section  6(f)(l){C)(ii)  of 
FIFRA  In  light  of  this  request,  EPA  is 
granting  the  request  to  waive  the  180- 
day  comment  period  and  is  providing  a 
30-day  public  comment  period  before 
taking  action  on  the  requested 
cancellations.  Because  of  risk  concerns 


posed  by  certain  uses  of  diazinon,  EPA 
intends  to  grant  the  requested 
cancellations  at  the  close  of  the 
comment  period  for  this  annoimcement. 

D.  Requests  for  Voluntary  Amendments 
to  Delete  Uses  From  the  Registrations  of 
End-Use  Products 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  Syngenta  and  Makhteshim  have 


also  submitted  requests  to  amend  their 
other  end-use  registrations  of  pesticide 
products  containing  diazinon  to  delete 
the  aforementioned  uses  from  any 
product  bearing  such  use.  The 
registrations  for  which  amendments  to 
delete  uses  were  requested  are 
identified  in  the  following  Table  3: 


Table  3.— End-Use  Product  Registration  Amendment  Requests  Cancellation  Requests 


Company 

Reg.  No. 

Product 

Makfiteshlnr>-Agan  of  North  Amefica,  Inc. 

66222-10 

DIAZOL  Diazinon  50W 

66222-9 

DIAZOL  Diazinon  AG500 

Syngenta  Crop  Protection,  Inc. 

100-460 

D«Z»N»  DIAZINON  SOW 

100-461 

D«Z»N*  DIAZINON  AG500 

100-463 

D«Z»N*  DIAZINON  4E 

100^169 

D*Z*N*  DIAZINON  14Q 

100-784 

D«Z»N«  DIAZINON  AG600  WBC 

100-785 

EVICTTM  INDOOR/OUTDOOR  WBC 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
The  registrants  have  requested  that  EPA 
waive  the  180-day  conunent  period.  In 
light  of  this  request,  EPA  is  granting  the 
request  to  waive  the  180-day  comment 
period  and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  amendments  to  delete 
uses.  Because  of  risk  concerns  posed  by 
certain  uses  of  diazinon,  EPA  intends  to 
grant  the  requested  amendments  to 
delete  uses  at  the  close  of  the  comment 
period  for  this  announcement. 

in.  Proposed  Existing  Stocks  ProTisions 

The  registrants  have  requested 
voluntary  cancellation  of  the  diazinon 
registrations  identified  in  Tables  1  and 
2  and  submitted  amendments  to 
terminate  certain  uses  of  the  diazinon 
registrations  identified  in  Table  3. 
Pursuant  to  section  6(f)  of  FIFRA,  EPA 
intends  to  grant  the  requests  for 
volimtary  cancellation  and  amendment. 
For  purposes  of  the  cancellation  order 
that  the  Agency  intends  to  issue  at  the 
close  of  the  comment  period  for  this 
announcement,  the  term  "existing 
stocks"  will  be  defined,  pursuant  to 
EPA's  existing  stocks  policy  published 


in  the  Federal  Register  on  June  26, 1991 
(56  FR  29362)  as  Uiose  stocks  of  a 
registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  or 
amendment.  Any  distribution,  sale,  or 
use  of  existing  stocks  after  the  effective 
date  of  the  cancellation  order  that  the 
Agency  intends  to  issue  that  is  not 
consistent  with  the  terms  of  that  order 
will  be  considered  a  violation  of  section 
12(a)(2)(K)  and  /or  12(a)(1)(A)  of  FIFRA. 

A.  Manufacturing-Use  Products 

1.  Distribution  or  sale.  The 
distribution  or  sale  of  existing  stocks  of 
any  manufacturing-use  product 
identified  in  Table  1  will  not  be  lawful 
under  FIFRA  as  of  the  February  1,  2001, 
except  for  purposes  of  relabeling 
(consistent  with  the  terms  as  outlined  in 
the  letter(s)  of  December  1,  2000), 
shipping  such  stocks  for  export 
consistent  with  the  requirements  of 
section  17  of  FIFRA,  or  proper  disposal. 

2.  I7se  for  producing  other  products. 
The  use  of  existing  stocks  of  any 
manufacturing-use  product  identified  in 
Table  1  for  formulation  into  any  other 
product  labeled  for  indoor  use  will  not 
be  lawful  under  FIFRA  as  of  March  1, 


2001.  The  use  of  existing  stocks  of  any 
manufactiuing-use  product  identified  in 
Table  1  for  formiUation  into  any  other 
product  labeled  for  the  agricultural  uses 
listed  above  will  not  be  lawful  imder 
FIFRA  as  of  June  1,  2001. 

B.  End-Use  Products 

1.  Distribution,  sale  or  use  of  products 
bearing  instructions  for  use  on 
agricultural  crops.  The  distribution,  sale 
or  use  of  existing  stocks  by  any  person 
of  any  product  listed  in  Table  2  or  3  that 
bears  instructions  for  use  on  the  above 
listed  agricidtural  crops  vnll  not  be 
lawful  imder  FIFRA  one  year  after  the 
effective  date  of  the  use  deletion  or 
cancellation.  Any  use  of  such  product 
until  that  date  must  be  in  accordance 
with  the  existing  labeling  of  that 
product. 

2.  Distribution,  sale  or  use  of  products 
bearing  instructions  for  use  on  indoor 
sites.  The  distribution  or  sale  of  existing 
stocks  by  any  person  of  any  product 
listed  in  Table  2  or  3  that  bears 
instructions  for  use  at  or  on  any  indoor 
sites(except  mushroom  houses),  shall 
not  be  lawful  under  FIFRA  after  April 
1,2001. 

3.  Retail  and  other  distribution  or 
sale.  The  retail  sale  of  existing  stocks  of 
products  listed  in  Table  2  or  3  bearing 
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instructions  for  any  indoor  uses  except 
mushroom  houses  will  not  be  lawful 
under  FIFRA  after  December  31,  2002. 

4.  Use  of  existing  stocks.  EPA  intends 
to  permit  the  use  of  existing  stocks  of 
products  listed  in  Table  2  or  3  until 
such  stocks  are  exhausted,  provided 
such  use  is  in  accordance  with  the 
existing  labeling  of  that  product. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  December  29,  2000. 
Linda  S.  Propst, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-466  Filed  1-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-988;  FRL-6760-8] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Certain  Pesticide  Chemical 
in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-988,  must  be 
received  on  or  before  February  9,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-988  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  L.  Giles-Parker, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-7740;  e- 
mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
ww^w.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
988.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-988  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  epp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-988.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biirden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2):  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  E)eceinber  26,  2000. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

E.  I.  DuPont  de  Nemours  and  Company 
(DuPont) 

PP  0F6070 

EPA  has  received  a  pesticide  petition 
(PP  0F6070)  from  E.  I.  DuPont  de 
Nemours  and  Company  (DuPont), 
DuPont  Agricultural  Products,  Barley 
Mill  Plaza,  Wilmington,  DE  19880-0038 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
famoxadone  in  or  on  the  raw 
agricultiu^  conmxodities(RACs) 
potatoes  at  0.05  parts  per  million  (ppm), 
cucurbit  vegetable  crop  group 
(cucumbers,  melons,  and  squash)  at  0.7 
ppm,  fruiting  vegetable  crop  group 
(tomatoes  and  peppers)  at  1.0  ppm,  and 
head  lettuce  at  15  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  plant 
metabolism  of  famoxadone  is 
adequately  understood  in  3  distinct 
crops  to  support  these  tolerances: 
tomatoes,  potatoes,  and  grapes.  These 
studies  showed  no  significant 
metabolites  all  (<  10%  total  radioactive 
residue  (TRR))  in  the  RACs  (tubers, 
tomato  firuit,  and  grape  berries).  The 
only  significant  residue  in  any  of  the 
studies  was  the  parent  compoimd, 
famoxadone,  occurring  primarily  as 
surface  residues  (grape  berries,  and 
tomato  truH).  No  residues  were  detected 
in  potato  tubers.  Thus,  the  proposed 


tolerance  expression  is  for  the  parent 
compound,  famoxadone  (DPX-JE874) 
only. 

2.  Analytical  method.  An  analytical 
enforcement  method  is  available  for 
determining  famoxadone  plant  residues 
in  or  on  potatoes,  cucurbit  vegetables 
(cucumbers,  melons,  and  squash), 
fruiting  vegetables  (tomatoes,  peppers), 
and  head  lettuce  using  gas-liquid 
chromatography  (GC)  with  nitrogen 
phosphorus  detection  (NPD).  The 
method  is  applicable  to  high  and 
medium  moisture,  oily  and  non-oily 
crops  and  related  matrices.  The  limit  of 
quantitation  (LOQ)  is  0.02  ppm. 

The  analytical  enforcement  for  use  on 
tomato  processed  fi^ctions  and  also  the 
RAC,  tomato,  utilizes  column  switching 
liquid  chromatography  with  ultraviolet 
(UV)  detection.  The  LOQ  is  0.02  ppm. 

The  LOQ  in  each  method  allows 
monitoring  of  crops  with  famoxadone 
residues  at  or  above  the  levels  proposed 
in  these  tolerances. 

3.  Magnitude  of  residues — i.  Cucurbit 
vegetables.  The  magnitude  and  decline 
of  residues  of  famoxadone  were 
determined  on  cucumber,  cantaloupe, 
and  summer  squash,  the  representative 
commodities  for  the  cucurbit  vegetable 
crop  group.  Seventeen  field  trials  were 
conducted  in  1997  and  1998. 

DPX-KP481  50DF,  containing  25% 
cymoxanil  and  25%  famoxadone,  was 
applied  as  7  broadcast  applications, 
each  at  the  maximimi  rate  of  3  oz 
famoxadone/ Acre,  for  a  maximvim 
seasonal  use  rate  of  21  oz  famoxadone/ 
Acre.  Apphcations  were  made 
approximately  5  days  apart. 

The  target  pre-harvest  interval  (PHI) 
was  3  days. 

•  Residues  of  famoxadone  in 
cucumbers  from  6  test  sites  ranged  from 
<0.02  to  0.19  ppm. 

•  Residues  of  famoxadone  in 
cantaloupe  bom  6  test  sites  ranged  fit)m 
0.11  to  0.46  ppm. 

•  Residues  of  famoxadone  in  summer 
squash  from  5  test  sites  ranges  from 
<0.02  to  0.37  ppm. 

ii.  Fruiting  vegetables.  The  magnitude 
and  decline  of  famoxadone  residues 
were  determined  on  tomatoes,  and 
peppers  (bell  and  non-bell),  the 
representative  commodities  for  the 
friiiting  vegetable  crop  group.  Twenty- 
one  residue  trials  were  conducted  in 
1996  and  1997. 

DPX-KP481  50DF,  containing  25% 
cymoxanil  and  25%  famoxadone,  was 
applied  as  nine  broadcast  applications 
at  a  maximum  seasonal  use  rate  of  18  oz 
famoxadone/ Acre.  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  3  days.  Residues  of 
famoxadone  on  peppers  (bell  and  non- 
bell)  from  9  test  sites  ranged  from  0.10- 
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0.70  ppm.  Residues  of  famoxadone  on 
tomatoes  from  12  test  sites  ranged  from 
0.06-0.48  ppm. 

DPX-KP481  50DF,  containing  25% 
cymoxanil  and  25%  famoxadone,  was 
applied  to  1  site  in  California  to 
determine  the  magnitude  of  residue  in 
tomato  and  the  extent  of  potential 
residue  concentration  in  tomato 
processed  fractions.  DPX-KP481  50DF 
was  applied  in  9  broadcast  applications 
at  2  oz  famoxadone/ Acre  (IX)  and  10  oz 
famoxadone/Acre  (5X).  Applications 
were  made  approximately  5  days  apart. 
The  target  PHI  was  3  days.  When 
applied  at  5X  the  maximum  seasonal 
use  rate,  famoxadone  residues  decreased 
with  washing  and  did  not  concentrate  in 
puree,  with  respect  to  the  unwashed 
raw  agricultural  commodity  (RAC). 
Famoxadone  residues  concentrated  in 
tomato  paste  derived  from  tomato, 
treated  at  the  5X  rate  by  a  factor  of  1.3. 
The  1.3  concentration  factor  does  not 
warrant  a  special  tolerance  for  paste.  At 
the  IX  rate,  the  proposed  tomato 
tolerance  for  the  RAC,  0.7  ppm,  is 
adequate  to  cover  this  level  of 
concentration  in  the  paste.  A  separate 
tolerance  for  paste  does  not  need  to  be 
established. 


iii.  Head  lettuce.  Residue  trials  for 
head  lettuce  were  conducted  at  8  sites 
in  1997  and  1998.  DPX-KP481  50DF, 
containing  25%  cymoxanil  and  25% 
famoxadone,  was  applied  as  7  broadcast 
applications,  each  at  the  maximimi  rate 
of  3  oz  famoxadone  /Acre,  for  a 
maximum  seasonal  use  rate  of  21  oz 
famoxadone  /Acre.  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  3  days.  Residues  of 
famoxadone  on  head  lettuce  ranged 
from  0.64  to  14  ppm  (with  wrapper 
leaves)  and  0.024  to  3.1  ppm  (wrapper 
leaves  removed). 

iv.  Potato.  Residue  trials  for 
famoxadone  were  conducted  at  16  sites 
in  1997.  DPX-KP481  50DF,  containing 
25%  cymoxanil  and  25%  famoxadone, 
was  applied  as  6  broadcast  applications, 
each  at  3  oz  famoxadone/Acre,  for  a 
maximiun  seasonal  use  rate  of  18  oz 
famoxadone/Acre.  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  14  days.  No  quantifiable 
residues  of  famoxadone  were  seen  in 
any  potato  sample  above  the  LOQ  (0.02 
ppm). 

DPX-KP481  50DF,  containing  25% 
cymoxanil  and  25%  famoxadone,  was 
applied  to  1  test  site  in  Washington  to 
determine  the  magnitude  of  residue  in 

Toxicity  Categories 


potato  and  the  extent  of  potential 
residue  concentration  in  potato 
processed  fractions.  DPX-KP481  50DF 
was  applied  6  times  as  a  broadcast 
spray,  each  at  15  oz  famoxadone/Acre, 
for  a  total  seasonal  application  rate  of  90 
oz  ai/Acre  (5X).  When  applied  under 
these  conditions,  no  quantifiable 
famoxadone  residues  were  detected  in 
unwashed  or  washed  potatoes/culls, 
chips,  or  granule  fractions.  Thus  no 
concentration  occurred  in  these 
fractions.  At  the  5X  rate,  quantifiable 
residues  were  detected  in  wet  potato 
peels  at  0.033  0.035  ppm.  The 
concentration  factor  was  1.12  (based  on 
LOQ  of  0.02  ppm).  When  adjusting  the 
residues  in  wet  peels  from  the  seeisonal 
5X  to  the  IX  rate  (18  oz  famoxadone/ 
Acre),  residues  in  peels  are  less  than  the 
LOQ.  Therefore,  the  negligible  residues 
in  the  peels  (less  than  2X  the  LOQ)  are 
covered  by  the  proposed  tolerance  for 
the  RAC,  0.05  ppm,  and  no  separate 
tolerance  for  potato  peels  need  be 
established. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  tests  with  technical  famoxadone 
places  it  in  the  following  toxicity 
categories: 


Acute  toxicities 


Oral  LOso 

Dermal  LDjo 
Inhalation  LCso 
Eye  irritation 

Dermtd  irritation 

Dennal  sensitization 


Test  animals 


Rat 

Rabbit 

Rat 

Rabbit 

Rabbit 

Guinea  pig 


Tolerances 


>5,000  milligrams/kilograms 

(mg/kg) 
>2,000  mg/kg 
>5.3  mg/L 
Transient  redness;  dear  by 

72  tvours 
Minimal  imtation  at  72 

hours 
Not  a  sensitizer 


Categories 


Category  IV 

Category  III 
Category  IV 
Category  III 

Category  IV 


In  an  acute  neurotoxicity  test, 
famoxadone  was  not  neurotoxic  to  rats. 
The  no  observed  adverse  effect  level 
(NOAEL)  was  1,000  mg/kg  in  males, 
based  on  systemic  toxicity  at  2,000  mg/ 


kg.  The  NOAEL  in  females  was  2,000 
mg/kg,  the  highest  dose  tested  (HDT). 

2.  Genotoxicity.  Famoxadone  was 
tested  in  a  battery  of  assays  to  evaluate 
genotoxicity  and  chromosome 


aberrations  with  the  following  results. 
Based  on  the  weight-of-evidence, 
famoxadone  is  not  considered  to  be 
genotoxic  or  clastogenic. 


Bacterial  gene  mutation 
Mammalian  gene  mutation  in  vitro 
Mammalian  chromosome  at>errations  in  vitro 

Mammalian  chromosome  aberrations  in  vivo 
Unscheduled  DNA  synthesis  in  vitro 
Unscheduled  DNA  synthesis  in  vivo 


Coli 


Salmonella  and  E. 

CHO/HGPRT 

Chinese  hampter  ovary  (CHO) 

Mouse  micronucleus 
Primary  rat  hepatocytes 
Primary  rat  hepatocytes 


Negative 

Negative 

Positive  without  activation  negative  with 

activation 

Negative 

Negative 

Negative 


3.  Reproductive  and  developmental 
toxicity.  The  results  of  a  series  of  studies 
indicated  that  there  were  no 
reproductive,  developmental  or 
teratogenic  hazards  associated  with 
famoxadone. 


In  a  2-generation  rat  reproduction 
study,  the  NOAEL  for  both  adults  and 
offspring  was  200  ppm  (11.3-17.5  mg/ 
kg/day  depending  on  gender  and 
generation)  based  on  clinical  signs, 
decreased  body  weights  (bwt),  effects  on 


nutritional  parameters,  and  liver 
toxicity  in  adults  and  decreased  weight 
of  pups.  Effects  on  pups  occurred  only 
at  a  maternal  effect  level  and  may  have 
been  due  to  altered  growth  and  nutrition 
in  the  dams.  There  were  no  effects  on 
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reproduction  (mating,  fertility, 
reproductive  organs)  up  to  and 
including  the  highest  concentration 
tested.  800  ppm  (44.7-71.8  mg/kg/day). 
In  studies  conducted  to  evaluate 
developmental  toxicity  potential, 
fomoxadpne  was  neither  teratogenic  nor 
uniquely  toxic  to  the  conceptus.  In  a  rat 
developmental  toxicity  study,  the 
maternal  NOAEL  was  250  mg/kg/day 
based  on  decreased  weight  gain  and 
food  consimiption  at  500  mg/kg/day. 
The  fetal  NOAEL  was  1,000  mg/kg/day. 
the  HDT.  In  rabbits.  NOAEL  for 
compoimd-related  systemic  toxicity  was 
1.000  mg/kg/day.  There  were  no 
developmental  effects  at  any  dose  level. 
Several  rabbits  had  weight  loss, 
decreased  food  consumption,  clinical 
signs,  fecal  impactions,  and  subsequent 
abortion  at  1 ,000  mg/kg/day.  These 
effects  were  considered  due  to  the 
physical  properties  of  the  dosing 
solution  rather  than  systemic  toxicity. 
Often  fecal  impaction  preceded 
abortions. 

4.  Subchmnic  toxicity.  Subchronic 
(90-day)  feeding  studies  were 
conducted  with  rats,  mice,  and  dogs.  In 
addition,  the  following  subchronic 
feeding  studies  were  conducted:  A  90- 
day  in  rats  to  evaluate  neiuotoxicity  and 
28-day  feeding  studies  in  rats  and  mice 
to  evaluate  immunotoxicity.  A  28-day 
dermal  study  was  conducted  in  rats. 

In  a  90-day  feeding  study  in  rats,  the 
NOAEL  was  considered  to  be  200  ppm 
(13  and  17  mg/kg/day)  based  on  mild 
hepatotoxicity  and  mild  regenerative 
hemolytic  anemia  in  both  sexes  and 
decreased  bwt  in  females  at  800  ppm 
(52  and  66  mg/kg/day.  in  males  and 
females  respectively)  and  higher.  An 
effect  on  weight  gain  in  female  rats  at  17 
mg/kg/day  was  considered  spurious 
since  it  was  not  duplicated  in  any  other 
rat  studies  including  those  of  the  Sfune 
or  longer  diuation. 

In  a  subchronic  neurotoxicity  study  in 
rats,  there  was  no  evidence  of 
neurotoxicity  up  to  and  including  the 
highest  concentration  tested.  800  ppm 
(46.9  and  59.3  mg/kg/day  for  males  and 
females,  respectively).  The  NOAEL  for 
systemic  toxicity  was  200  ppm  (11.7 
and  14.4  mg/kg/day  in  males  and 
females,  respectively)  based  on  bwt  and 
nutritional  effects  at  800  ppm. 

In  mice,  the  subchronic  NOAEL  was 
350  ppm  (62.4  and  79.4  mg/kg/day  in 
males  and  females,  respectively),  based 
on  hepatotoxicity  and  mild  anemic 
effects  at  higher  concentrations. 

In  a  90-day  feeding  study  in  dogs,  the 
NOAEL  was  40  ppm  (1.3  mg/kg/day)  in 
males.  In  females.  40  ppm  (1.4  mg/kg/ 
day)  was  a  marginal  effect  level  for  lens 
lesions.  At  300  ppm,  lens  lesions  were 
observed  in  males  and  females  upon 


ophthahnologic  exam  and  confirmed  by 
histopathology.  These  lesions  were  not 
considered  relevant  to  himian  health 
and  to  acute  risk  assessment,  since  they 
did  not  occur  in  a  1-year  primate  study. 
Excluding  lens  lesions,  the  NOAEL  was 
300  ppm  (10.0  and  10.1  mg/kg/day  in 
males  and  females,  respectively),  based 
upon  effects  on  body  weight  and 
foodconsumption.  hemolytic  anemia, 
and  hyperkalemia  with  associated 
clinical  signs  at  1,000/600  ppm  (23.8/ 
21.2  and  23.3/20.1  mg/kg/day  in  males 
and  females,  respectively).  The  test 
concentration  was  lowered  to  600  ppm 
after  5.3  weeks  because  of  the  signs 
related  to  hyperkalemia. 

Famoxadone  was  tested  in  28-day 
feeding  studies  in  rats  and  mice, 
designed  to  evaluate  immunotoxicity. 
The  NOAEL  in  rats  was  200  ppm  (14 
and  16  mg/kg/day  in  males  and  females, 
respectively)  based  on  decreased  bwt. 
bwt  gain,  food  consumption,  food 
efficiency,  and  increased  spleen  weights 
at  800  ppm  (55  and  57  mg/kg/day  for 
males  and  females,  respectively).  There 
was  no  effect  in  response  to  anti-sheep 
red  blood  cell  (SRBC)  challenge  at  any 
concentration  tested.  In  mice,  the 
NOAEL  was  2,000  ppm  (327  and  417 
mg/kg/day  in  males  and  females, 
respectively)  based  on  increased  spleen 
weights  and  a  minimal  decrease  in 
humoral  response  to  SRBC. 
Famoxadone  is  not  considered 
immunotoxic  in  rats  and  produced 
equivocal  evidence  of  immunotoxicity 
in  mice. 

In  a  28-day  repeated  dose  dermal 
study,  the  NOAEL  for  male  rates  was 
250  mg/kg/day  based  on  changes  in 
liver  enzymes  at  500  mg/kg/day.  The 
NOAEL  for  female  rats  was  1,000  mg/ 
kg/day,  the  HDT. 

5.  Chronic  toxicity.  Chronic  studies 
with  famoxadone  were  conducted  on 
rats,  mice,  dogs,  and  monkeys  to 
determine  oncogenic  potential  and/or 
chronic  toxicity  of  the  compound. 
Effects  generally  similar  to  those 
observed  in  the  90-day  studies  were 
seen  in  the  chronic  studies. 
Famoxadone  was  not  oncogenic. 

Famoxadone  was  not  oncogenic  in 
rats.  The  chronic  NOAEL  was  200  ppm 
(8.4  and  10.7  mg/kg/day  in  males  and 
females,  respectively)  based  on 
hepatotoxicity  and  anemia  in  both  sexes 
and  decreased  bwt.  bwt  gain,  and  food 
efficiency  in  females  at  400  ppm  (16.8 
and  23.0  mg/kg/day  in  males  and 
females,  respectively). 

In  mice,  the  chronic  NOAEL  was  700 
ppm  (95.6  and  130  mg/kg/day  for  males 
and  females,  respectively)  based  on 
hepatotoxicity  in  males  and  females  and 
amyloidosis  in  females  at  2.000  ppm 
(274  and  392  mg/kg/day  in  males  and 


females,  respectively).  Famoxadone  was 
not  oncogenic  in  mice. 

In  a  1-year  feeding  study  in  dogs,  the 
only  effect  observed  was  lens  lesions  at 
300  ppm  (8.8  and  9.3  mg/kg/day  for 
males  and  females).  The  NOAEL  for 
these  lesions  was  40  ppm  (1.2  mg/kg/ 
day  in  both  sexes).  Use  of  this  NOAEL 
is  considered  very  conservative  since 
these  lesions  are  not  considered 
appropriate  to  himian  risk  assessment 
based  on  the  absence  of  this  effect  in  a 
primate  study. 

In  a  1-year  gavage  study,  the  NOAEL 
in  cynomolgus  monkeys  was  100  mg/kg/ 
day  in  both  males  and  female  based  on 
slight  hemolytic  anemia  in  both  sexes  at 
the  1.000  mg/kg/day  dose  level.  There 
were  no  other  effects  observed  at  any 
level. 

6.  Animal  metabolism.  Famoxadone 
was  rapidly  eliminated  in  the  rat. 
primarily  by  fecal  excretion  and  to  a 
lesser  extent  in  the  urine.  Absorption 
and  metabolism  of  famoxadone  was 
limited.  There  was  no  accumulation  in 
organs  or  tissues.  Parent  famoxadone 
was  the  major  component  recovered. 
Hydroxylated  parent  compoimd  and 
stilfated  cleavage  products  were  also 
recovered  to  a  much  lesser  extent. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  significance 
to  mammals. 

8.  Endocrine  disruption.  Chronic, 
lifespan,  and  multi -generational 
bioassays  in  manmials  and  acute  and 
subchronic  studies  on  aquatic  organisms 
and  wildlife  did  not  reveal  endocrine 
effects.  Any  endocrine  related  effects 
would  have  been  detected  in  this 
definitive  array  of  required  tests.  The 
probability  of  any  such  effect  due  to 
agricultural  uses  of  famoxadone  is 
negligible. 

C.  Aggregate  Exposure 

Famoxadone  is  a  new  fungicide  with 
proposed  uses  on  the  commercial  crops: 
Fruiting  vegetables  (tomatoes  and 
peppers),  cuciirbit  vegetables 
(cuciunbers,  melons,  and  squash),  head 
lettuce,  and  potatoes.  There  are  no 
residential  uses  for  the  famoxadone- 
containing  fungicide. 

1.  Dietary  exposure.  The  chronic 
reference  dose  (RfD)  of  0.012  mg/kg/day 
is  based  on  a  NOAEL  of  1.2  mg/kg/day 
for  lens  lesions  fi'om  a  1-year  dog 
feeding  study  and  an  uncertainty  factor 
of  100.  This  is  considered  highly 
conservative  because  these  lesions  were 
not  produced  in  a  chronic  monkey 
study.  The  acute  NOAEL  of  10.0  mg/kg 
bwt/day  is  based  upon  bwt  effects 
occurring  ewly  in  a  90-day  dog  study. 
Since  bwt  is  not  actually  an  acute  effect, 
the  acute  NOAEL  selected  is  highly 
conservative  and  it  is  likely  that  the 
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actual  acute  NOAEL  is  much  higher 
than  10.0  mg/kg/day. 

i;  Food — a.  Chronic  dietary  exposure 
assessment.  Chronic  dietary  exposure, 
resulting  from  the  proposed  use  of 
famoxadone  on  cucurbit  vegetables, 
fruiting  vegetables,  head  lettuce, 
potatoes,  and  imported  grapes,  is  well 
within  acceptable  limits  for  all  sectors 
of  the  population.  The  chronic  module 
of  the  dietary  exposure  evaluation 
model  (DEEM),  Novigen  Sciences,  Inc., 
1998  Version  6.4  (chronic)  and  6.54 


(acute))  was  used  to  conduct  the 
assessment  with  the  anticipated  RfD  of 
0.012  mg/kg/day.  The  analysis 
employed  overall-mean  field-trial  values 
and  conservatively  assumed  that  30%  of 
the  crops  on  the  proposed  label  plus 
imported  grapes  would  be  treated  with 
famoxadone. 

For  the  general  U.S.  population,  the 
estimated  chronic  dietary  exposure  to 
famoxadone  is  0.000335  mg/kg/day.  and 
utilizes  2.8%of  the  chronic  RfD.  The 
exposure  for  the  potentially  most  highly 


exposed  subgroup  in  the  population, 
children  1-6  years,  is  0.000487  mg/kg/ 
day  or  4.1%  of  the  chronic  RfD.  The 
table  below  lists  the  results  of  this 
analysis,  which  indicate  large  margins 
of  exposure  for  each  population 
subgroup  and  very  low  probability  of 
effects  resulting  from  chronic  exposing 
to  famoxadone.  Since  the  RfDs  are  well 
below  100%.  the  chronic  dietary  safety 
of  famoxadone  clearly  meets  the  food 
quality  protection  act  (FQPA)  standard 
of  reasonable  certainty  of  no  harm. 


Results  of  Chronic  Dietary  Exposure  Estimate 


Population  Group 


U.S.  population  

Non-nursing  infants  (<1-year) 

Children  (1-6  years) 

Children  (7-12  years) 

Females  (13+  years)  


Maximum  Dietary  Exposure 
(mg/kg/day) 


0.000335 
0.000111 
0.000487 
0.000391 
0.000430 


%RfD 


2.8 
0.9 
4.1 
3.3 
36 


b.  Acute  dietary  exposure.  The  acute 
dietary  exposure  to  famoxadone  (99* 
percentile)  is  0.001848  mg/kg/day,  or 
1.85%  acute  RfD  for  the  overall  U.S. 
population.  The  exposure  (99* 
percentile)  of  the  most  highly  exposed 
subgroup  in  the  population,  children  1- 


6  years,  is  0.002559  mg/kg/day  or  2.56% 
RfD.  The  restUts  of  this  analysis  are 
given  in  the  table  below.  All  of  the - 
results  are  extremely  reassuring, 
because  they  are  based  on  several  very 
conservative  assimiptions.  Foods  that 
were  considered  in  exposure  estimates 


were  cucurbit  vegetables,  fruiting 
vegetables,  head  lettuce,  imported 
grapes,  and  potatoes.  Since  the  percent 
RfDs  are  well  below  100%,  the  acute 
dietary  safety  of  famoxadone  clearly 
meets  the  FQPA  standard  of  reasonable 
certainty  of  no  harm. 


Results  of  acute  Dietary  Exposure  Estimate 


Population  Group 

99<h  Percentile  of  Exposure 

99.9*  Percentile  of  Exposure 

Exposure  (mg/kg/day) 

%RfD 

Exposure  (mg/kg/day) 

%RfD 

U.S.  population  

Non-nursing  (<1-year) 

Children  (1-6  years)  

Children  (7-12  years)  

Females  (13-50  years) 

0.001848 
0.000949 
0.002559 
0.002002 
0.001843 

1.85 
0.95 
2.56 
2.00 
1.84 

0.006128 
0.003667 
0.008944 
0.007364 
0.006072 

6.13 
3.67 
8.94 
7.36 
6.07 

ii.  Drinking  water.  Famoxadone  is 
highly  unlikely  to  contaminate  ground 
water  resources  due  to  its  immobility  in 
soil,  low  water  solubility,  high  soil 
sorption,  moderate  soil  half-life,  and 
resulting  low  ground  and  surface  water 
exposure.  Both  acute  and  chronic 
drinking  water  exposure  analyses  were 
calculated  using  EPA  screening 
concentration  in  ground  water  ((SCI- 
GROW)  for  groimd  water  and  generic 
expected  environmental  concentration 
(GENEEC)  for  surface  water).  Results 
indicate  that  a  reasonable  certainty 
exists  that  famoxadone  residues  will  not 
contribute  significantly  to  the  aggregate 
acute  and  chronic  human  risk. 

The  predicted  concentration  for 
fiamoxadone  in  groimd  water  under 
worst  case  conditions  was  0.0097  parts 


per  billion  (ppb).  The  predicted  peak 
concentration  for  famoxadone  in  surface 
water  in  a  small  non-flowing  pond, 
directly  adjacent  to  treated  fields  (aerial 
application  at  the  maximum  rate),  was 
2.49  ppb.  The  56— day  average 
concentration  predicted  for  the  same 
pond  scenario  was  0.05  ppb. 

The  EPA  uses  drinking  water  levels  of 
concern  (DWLOC)  as  a  surrogate 
measure  to  capture  risk  associated  with 
exposure  to  pesticides  in  drinking 
water.  The  DWLOC  is  the  concentration 
of  a  pesticide  in  drinking  water  that 
would  be  acceptable  as  an  upper  limit 
in  light  of  total  aggregate  exposure  to 
that  pesticide  from  food,  water,  and 
residential  uses.  A  DWLOC  will  vary 
depending  on  the  residue  leVel  in  foods, 
the  toxicity  endpoint,  drinking  water 


consumption  patterns,  and  body 
weights  for  specific  subpopulations. 

The  chronic  DWLOCs  are  0.41  ppm 
for  the  U.S.  population  and  0.12  ppm 
for  the  most  exposed  population 
subgroup,  children  (1-6  years).  The 
DWLOCs  are  substantially  higher  than 
the  GENEEC  56-day  estimated 
environmental  concentration  of  0.05 
ppb  for  famoxadone  in  surface  water  or 
the  Sci-Grow  estimate  of  QJ0097  ppb 
famoxadone  in  ground  water.  Therefore, 
since  the  estimated  famoxadone 
concentrations  are  well  below  the 
chronic  DWLOCs,  the  chronic  dietary 
safety  of  famoxadone  residues  from 
drinking  water  clearly  meets  the  FQPA 
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standard  of  reasonable  certainty  of  no 
harm. 

Using  the  appropriate  inputs,  the 
acute  DWLCXi  are  3.3  parts  per  million 
(ppm)  for  the  U.S.  population,  and  0.91 
ppm  for  the  most  exposed  population 
subgroup,  children  (1-6  years).  The 
estimated  maximum  concentration  of 
famoxadone  in  surface  water  (2.49  ppb, 
derived  from  GENEEC)  or  in  ground 
water  {0.0097  ppb,  derived  from  Sci- 
Grow)  is  much  lower  than  the  acute 
DWLOC.  Since  the  estimated 
famoxadone  concentrations  in  ground 
and  surface  water  are  well  below  acute 
DWLOCs,  the  acute  dietary  safety  of 
famoxadone  residues  from  drinking 
water  clearly  meets  the  FQPA  standard 
of  reasonable  certainty  of  no  harm. 

2.  Non-dietary  exposure.  Famoxadone 
products  are  not  labeled  for  residential 
non-food  uses,  thereby  eliminating  the 
potential  for  residential  exposure.  Non- 
occupational, non-dietary  exposiue  for 
famoxadone  has  not  been  estimated 
because  the  proposed  products  are 
limited  to  commercial  crop  production. 
Therefore,  the  potential  for  non- 
occupational exposure  is  insignificant. 

D.  Cumulative  Effects 

EPA's  consideration  of  a  common 
mechanism  of  toxicity  is  not  necessary 
at  this  time  because  there  is  no 
indication  that  toxic  effects  of 
famoxadone  shoidd  be  cimiulative  with 
those  of  any  other  chemical. 
Famoxadone  is  a  member  of  a  new  class 
of  fungicides  that  acts  by  inhibition  of 
mitochondrial  respiration. 
Famoxadone's  biochemical  mode  of 
action  on  fungi  and  toxicological  profile 
in  animals  appear  to  be  unique. 

Given  the  distinct  chemical, 
biological  and  toxicological  profile, 
famoxadone's  low  acute  toxicity, 
absence  of  genotoxic,  oncogenic, 
developmental  or  reproductive  effects 
and  low  exposure  potential,  the 
expression  of  cumulative  human  health 
effects  with  any  other  natural  or 
synthetic  pesticide  is  not  anticipated. 

E.  Safety  Determination 

1.  U.S.  population.  Dietary  and 
occupational  exposiu^  will  be  the  major 
routes  of  exposure  to  the  U.S. 
population.  Ample  margins  of  safety 
have  been  demonstrated  for  both 
situations.  For  the  U.S.  population,  the 
chronic  dietary  exposure  to  famoxadone 
is  0.000335  mg/kg/day,  which  utilizes 
2.8%  of  the  RfD  for  the  overall  U.S. 
population,  assuming  30%  of  the  crops 
are  treated.  The  acute  dietary  exposure 
to  the  U.S.  population  is  0.001848  mg/ 
kg/day  Og*"  percentile)  or  1.85%  of  the 
RFD  {99'h  percentile).  At  the  99.9* 
percentile,  the  acute  dietary  exposure 


for  the  U.S.  population  is  0.006128  mg/ 
kg/day  or  6.13%  of  the  RfD. 

Using  only  pesticide  handlers 
exposure  data  base  (PHED)  data  levels  A 
and  B  (those  with  a  high  level  of 
confidence),  the  margin  of  exposure 
(MOE)  for  occupational  exposure  are 
2,665  to  5,329  for  mixer/loaders,  34,418 
for  aerial  applicators,  and  1,096  for 
ground  applicators.  For  flaggers,  the 
MOE  is  13,500.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessments,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  of 
residues  of  famoxadone  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

2.  Infants  ana  children.  Chronic 
dietary  exposure  of  the  most  highly 
exposed  subgroup  in  the  population, 
children  1-6,  is  0.000487  mg/kg/day  or 
4.1%  of  the  RfD.  The  acute  dietary 
exposure  of  the  most  exposed  subgroup, 
children  1-6,  is  2.56%  of  the  RfD  (99* 
percentile).  For  non-nursing  infants  (<1- 
year),  the  acute  dietary  exposure  is 
0.95%  RfD  (99*  percentile). 

There  are  no  residential  uses  of 
famoxadone  and  contamination  of 
drinking  water  is  extremely  unlikely. 
Based  on  the  completeness  and 
reliability  of  the  toxicity  data,  the  lack 
of  toxicological  endpoints  of  special 
concern,  the  lack  of  any  indication  of 
greater  sensitivity  of  children,  and  the 
conservative  exposure  assessment,  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
the  aggregate  exposure  to  residues  of 
famoxadone  bom  all  anticipated  sources 
of  dietary  and  non-occupational 
exposure.  Accordingly,  there  is  no  need 
to  apply  an  additional  safety  factor  for 
infants  and  children. 

F.  International  Tolerances 

To  date,  no  Codex,  Canadian  or 
Mexican  tolerances  exist  for 
famoxadone. 

[FR  Doc.  01-576  Filed  1-9-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«932-1] 

Woody  Wilson  Battery  Superfund  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 


with  Woodrow  Wilson,  Jr.  and 
Woodrow  Wilson,  Sr.  pursuant  to  122(h) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  regarding  the 
Woody  Wilson  Battery  Superfund  Site 
located  in  Ashley  Heights,  Hoke  Coimty, 
North  Carolina.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
setUement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settiement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  setUement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  EPA.  Region  4  (WMD-CPSB).  Sam 
Nimn  Atianta  Federal  Center  61  Forsyth 
Street,  SW.,  Atianta,  Georgia  30303, 
(404) 562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirtyj30) 
calendar  days  of  the  date  of  this 
publication. 

Dated:  December  7,  2000. 
Franklin  E.  Hill, 

Chief,  CERCLA  Program  Services  Branch, 

Waste  Management  Division. 

[FR  Doc.  01-697  Filed  1-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404A-MI;  FRL-6751-5] 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
State  of  Michigan  Approval  of  Lead- 
Based  Paint  Activities  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  On  November  1,  1999,  the 
State  of  Michigan,  through  the  Michigan 
Department  of  Community  Health, 
submitted  an  application  for  EPA 
approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  4Q2  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Michigan  provided  a  self-certification 
letter  stating  that  its  program  is  at  least 
as  protective  of  human  health  and  the 
environment  as  the  Federal  program  and 
it  has  the  legal  authority  and  ability  to 
implement  the  appropriate  elements 
necessary  to  receive  EPA  approval.  In 
the  Federal  Register  of  April  20,  2000 
(FRL-6494-6).  EPA  pubHshed  a  notice 
announcing  receipt  of  ibe  State's 


Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001 /Notices 


1987 


application  and  requesting  public 
comment  and/or  opportunity  for  a 
public  hearing  on  the  State's 
application.  EPA  did  not  receive  any 
comments  regarding  any  aspect  of  the 
Michigan  program  and/or  application. 
Today's  notice  announces  the  approval 
of  the  Michigan  application,  and  the 
authorization  of  the  Michigan 
Department  of  Community  Health's 
Lead-Based  Paint  Activities  Program  to 
apply  in  the  State  of  Michigan,  effective 
November  1, 1999,  in  lieu  of  the 
corresponding  Federal  program  under 
section  402  of  TSCA. 
DATES:  Based  upon  the  State's  self- 
certification,  Lead-Based  Paint 
Activities  Program  authorization  was 
granted  to  the  State  of  Michigan 
effective  on  November  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Turpin,  Project  Officer, 
Environmental  Protection  Agency, 
Region  V,  77  W.  Jackson  Blvd.,  DT-8J, 
Chicago,  IL  60604;  telephone:  (312) 
886-7836;  e-mail  address: 
turpin.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
Michigan.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docmnent,  on  the  Home  Page  select 
"Laws  and  RegiUations,"  "Regulations 
and  Proposed  Rules,  "  and  then  look  up 
the  entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PB- 
402404A-MI  specifically  referenced  in 
this  action,  this  notice,  die  State  of 
Michigan  authorization  application,  any 


public  comments  received  during  an 
applicable  comment  period,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  fitim  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  at  the 
EPA  Region  V  Office,  Environmental 
Protection  Agency,  Waste,  Pesticides 
and  Toxics  Division,  Pesticides  and 
Toxic  Substances  Branch,  Toxics 
Program  Section,  DT-8J,  77  West 
Jackson  Boulevard,  Chicago,  IL  60604. 

n.  Background 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Tide  IV 
(15  U.S.C.  2681-2692),  entitied  Lead 
Exposure  Reduction.  Section  402  of 
TSCA  (15  U.S.C.  2682)  auUiorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges  and  other 
structures.  Under  section  404  of  TSCA, 
a  State  may  seek  authorization  from 
EPA  to  administer  and  enforce  its  own 
lead-based  paint  activities  program.  On 
August  29,  1996,  EPA  issued  section 
402/404  regulations  (40  CFR  part  745) 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities.  States  and  Tribes  that  choose 
to  apply  for  program  authorization  must 
submit  a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  To  receive  EPA  approval,  a  State 
or  Tribe  must  demonstrate  that  its 
program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program,  and  provides  for 
adequate  enforcement  (TSCA  section 
404(b),  15  U.S.C.  2684(b)).  EPA's 
regulations  (40  CFR  part  745,  subpart  Q) 
provide  the  detailed  requirements  a 
State  or  Tribal  program  must  meet  in 
order  to  obtain  EPA  approval. 

Under  these  regulations,  a  State  must 
demonstrate  that  it  has  the  legal 
authority  and  ability  to  immediately 
implement  certain  elements,  including 
legal  authority  for  accrediting  training 


providers,  certification  of  individuals, 
work  practice  standards  and  pre- 
renovation  notification,  authority  to 
enter,  and  flexible  remedies.  In  order  to 
receive  final  approval,  the  State  must  be 
able  to  demonstrate  that  it  is  able  to 
immediately  implement  the  remaining 
performance  elements,  including 
training,  compliance  assistance, 
sampling  techniques,  tracking  tips  and 
complaints,  targeting  inspections, 
follow  up  to  inspection  reports,  and 
compliance  monitoring  and 
enforcement. 

m.  Federal  Overfiling 

Section  404(b)  of  TSCA  makes  it 
imlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  imder  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

rv.  Withdrawal  of  Authorization 

Ptu^uant  to  section  404(c)  of  TSCA, 
the  EPA  Administrator  may  withdraw  a 
State  or  Tribal  lead-based  paint 
activities  program  authorization,  after 
notice  and  opportimity  for  corrective 
action,  if  the  program  is  not  being 
administered  or  enforced  in  compliance 
with  standards,  regulations,  and  other 
requirements  established  under  the 
authorization.  The  procedures  EPA  will 
follow  for  the  withdrawal  of  an 
authorization  are  found  at  40  CFR 
745.324(i). 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  ride"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 
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Dated:  December  21,  2000. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  V. 

[FR  Doc.  01-577  Filed  l-»-01;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  ktoeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATES  AND  TIMES:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  11,  2001, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4009,  TDD  (703)  883-4444. 


ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 
—December  14,  2000  (Open  and  Closed) 

B.  Reports 

— Corporate  Approvals  Report 

C.  New  Business 
1.  Regulations 

— Organization;  General  Provisions; 
Disclosure  to  Shareholders;  National 
Charters  [12  CFR  parts  611.  618  and 
620]  (Proposed) 


Dated:  January  5,  2001. 
Kelly  Nfikel  Williams, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  01-781  Filed  1-5-01;  4:58  pm] 

BRiJNO  CODE  e706-01-P 


Hem 
No. 


Bureau 


Mass  Media 


Mass  Media 


Cat>le  Services 


Cat>le  Services 


FEDERAL  COMMUNICATION 
COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  January  11, 2001 

January  4.  2001. 

The  Federal  Communications 
Commission  will  hold  on  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  January  11,  2001,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
SW.,  Washington,  DC. 

*  The  simunaries  listed  in  this  notice 
are  intended  for  the  use  of  the  public 
attending  open  Commission  meetings. 
Information  not  siunmarized  may  also 
be  considered  at  such  meetings. 
Consequently,  these  summaries  should 
not  be  interpreted  to  limit  the 
Commission's  authority  to  consider  any 
relevant  information. 

Subiect 


Wiretess  Tele-Communications 


Common  Carrier 


Titte:  Imptementation  of  Video  Description  of  Video  Programming  (MM  Docitet  No.  99- 

.  339). 

Summary:  The  Commission  will  consider  a  Memorandum  Opinion  and  Order  on  Recon-  . 
sideration  conceming  rules  requiring  broadcasters  and  video  programming  distributors 
to  provide  video  description  and  mal^e  emergency  information  more  accessibte  to  ttie 
visually  impaired. 

Titte:  Review  of  the  Commission's  Rules  and  Policies  Affecting  the  Conversion  to  Digital 
Television  (MM  Docket  No.  00-39). 

Summary:  The  Commission  will  consider  issues  regarding  ttie  converston  of  broadcast 
television  system  from  analog  to  digital,  and  DTV  reception  capability 

Title;  WHDT-OT,  Channel  59,  Stuart,  Florida  Petition  for  Declaratory  Ruling  ttwt  Digital 
Broadcast  Stations  have  Mandatory  Carriage  Rights  (FHe  No.  CSR-5562-Z). 

Summary:  Ihe  Commission  will  consider  the  cable  carriage  rights  of  DTV-only  television 
stations. 

Title:  Carriage  of  Digital  Television  Broadcast  Signals;  and  Amendments  to  Part  76  of  the 
Commission's  Rules  (CS  Docket  No.  98-120);  Implementation  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999;  and  Local  Broadcast  Signal  Carriage  Issues  (CS 
Docket  No.  00-96);  and  Applkation  of  Network  Non-Duplication,  Syndicated  Exclu- 
sivity and  Sports  Blackout  Rules  to  Satellite  Retransmission  of  Broadcast  Signals  (CS 
Docket  No,  00-2). 

Summary:  The  Commission  will  consider  the  carriage  of  digital  broadcast  television  sig- 
nals by  cable  operators  arKi  satellite  carriers. 

Tide:  The  Devetopment  of  Operatkjnal,  Technkal  and  Spectmm  Requirements  for  Meet- 
ing Federal,  State  and  Local  PuWk;  Safety  Communkatton  Requirements  Through  the 
Year  2010  (WT  Docket  Uo.  96-86). 

Summary:  The  Commisskw  will  conskJer  a  Fourth  Report  and  Order  and  a  Fifth  Notne 
of  Proposed  Rule  Making  conceming  various  technical  and  operatkjnal  rules  and  poli- 
cies regarding  the  use  by  public  safety  entities  of  frequencies  in  the  764-776  MHz  and 
794-806  MHz  bands. 

Title:  Developing  a  Unified  Intercamer  Compensation  Regime 

Summary:  The  Commisswn  will  conskJer  a  Notk»  of  Inquiry  conceming  intercanier  com- 
pensatkxi  to  determine  whether  tfie  cunent  interconnectk)n  regime  can  be  effectively 
refonned,  or  wtiether  new  regimes  can  address  growing  problems  in  competitive  tele- 
communkatkMis  markets. 
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Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail:  its 
inc@ix.netcom.com.  Their  Internet 
address  is  http://www/itsdocs.com/. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
servicescall  (703)  993-3100.  The  audio 

Eortion  of  the  meeting  will  be  broadcast 
ve  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  http:// 
www.fcc.gov/realaudio.  The  meeting 
can  also  be  hefird  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  nmnber 
(703) 834-0111. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Group. 

(FR  Doc,  01-842  Filed  1-8-01;  11:44  am] 

BNXING  CODE  6701-01-M 


FEDERAL  HOUSING  RNANCE  BOARD 
[No.  2001-N-2] 

Proposed  Collection;  Comment 
Request 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  is  seeking 
public  comments  conceming  a  three- 
year  extension  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
previously  approved  information 
collection  entitled  "Monthly  Survey  of 
Rates  and  Terms  on  Conventional,  1- 
Family,  Nonfarm  Loans,"  commonly 
known  as  the  Monthly  Interest  Rate 
Survey  or  MIRS. 


DATES:  Interested  persons  may  submit 
comments  on  or  before  March  12,  2001. 
ADDRESSES:  Address  v^rritten  comments 
and  requests  for  copies  of  the 
information  collection  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  202/40&- 
2837,  bakere@fhfb.gov,  Federal  Housing 
Finance  Board.  1777  F  Street,  NW., 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  D.  Forsberg,  Financial  Analyst, 
Market  Research  and  Systems  Analysis 
Division,  Office  of  Policy,  Research  and 
Analysis.  202/408-2968, 
forsbergt@fhfb.gov.  Federal  Housing 
Finance  Board.  1777  F  Street.  NW., 
Washington.  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

A.  Need  For  and  Use  of  Information 
Collection 

The  Finance  Board's  predecessor,  the 
former  Federal  Home  Loan  Bank  Board 
(FHLBB),  first  provided  data  conceming 
a  survey  of  mortgage  interest  rates  in 
1963.  No  statutory  or  regulatory 
provision  explicitly  required  the  FHLBB 
to  conduct  the  MIRS  although 
references  to  the  MIRS  did  appear  in 
several  federal  and  state  statutes. 
Responsibility  for  conducting  the  MIRS 
was  transferred  to  the  Finance  Board 
upon  dissolution  of  the  FHLBB  in  1989. 
See  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA),  Pub.  L.  101-73,  tit.  IV,  sec. 
402(e)(3)-(4),  103  Stat.  183.  codified  at 
12  U.S.C.  1437  note,  and  tit.  VU,  sec. 
731(f)(1).  (f)(2)(B).  103  Stat.  433  (Aug.  9. 
1989).  hi  1993.  the  Finance  Board 
promulgated  a  final  rule  describing  the 
method  by  which  it  conducts  the  MIRS. 
See  58  FR  19195  (Apr.  13.  1993). 
codified  at  12  CFR  906.3.  Since  its 
inception,  the  MIRS  has  provided  the 
only  consistent  source -of  information  on 
mortgage  interest  rates  and  terms  and 
house  prices  for  areas  smaller  than  the 
entire  country. 

Statutory  references  to  the  MIRS 
include  the  following: 

•  Piu'suant  to  their  respective  organic 
statutes.  Fannie  Mae  and  Freddie  Mac 
use  the  MIRS  results  as  the  basis  for  the 
annual  adjustments  to  the  maximum 
dollar  limits  for  their  purchase  of 
conventional  mortgages.  See  12  U.S.C. 
1454(a)(2)  and  1717(b)(2).  The  Fannie 
Mae  and  Freddie  Mac  limits  were  first 
tied  to  the  MIRS  by  the  Housing  and 
Community  Development  Act  of  1980. 
See  Pub.  L.  96-399.  tit.  III.  sec.  313(a)- 
(b),  94  Stat.  1644-1645  (Oct.  8, 1980).  At 
that  time,  the  nearly  identical  statutes 
required  Fannie  Mae  and  Freddie  Mac 


to  base  the  dollar  limit  adjustments  on 
"the  national  average  one-family  house 
price  in  the  monthly  survey  of  all  major 
lenders  conducted  by  the  (FHLBB)."  See 
12  U.S.C.  1454(a)(2)  and  1717(b)(2) 
(1989).  When  Congress  abolished  the 
FHLBB  in  1989,  it  replaced  the 
reference  to  the  FHLBB  in  the  Fannie 
Mae  and  Freddie  Mac  statutes  with  a 
reference  to  the  Finance  Board.  See 
FIRREA,  tit.  Vn,  sec.  731(f)(1),  (f)(2)(B), 
103  Stat.  433. 

•  Also  in  1989.  Congress  reqtiired  the 
Chairperson  of  the  Finance  Board  to 
take  necessary  actions  to  ensiu«  that 
indices  used  to  calculate  the  interest 
rate  on  adjustable  rate  mortgages 
(ARMs)  remain  available.  See  FIRREA. 
tit.  IV,  sec.  402(e)(3)-(4).  103  Stat.  183, 
codified  at  12  U.S.C.  1437  note.  At  least 
one  ARM  index,  known  as  the  National 
Average  Contract  Mortgage  Rate  for  the 
Purchase  of  Previously  Occupied  Homes 
by  Combined  Lenders,  is  derived  frtim 
the  MIRS  data.  The  statute  permits  the 
Finance  Board  to  substitute  a 
substantially  similar  ARM  index  after 
notice  and  comment  only  if  the  new 
ARM  index  is  based  upon  data 
substantially  similar  to  that  of  the 
original  ARM  index  and  substitution  of 
the  new  ARM  index  will  result  in  an 
interest  rate  substantially  similar  to  the 
rate  in  effect  at  the  time  the  new  ARM 
index  replaces  the  existing  ARM  index. 
See  12  U.S.C.  1437  note. 

•  Congress  indirectly  connected  the 
high  cost  area  limits  for  mortgages 
insured  by  the  Federal  Housing 
Administration  (FHA)  of  the 
Department  of  Housing  and  Urban 
Development  to  the  MIRS  in  1994  when 
it  statutorily  linked  these  FHA 
insiu^nce  limits  to  the  purchase  price 
limitations  for  Fannie  Mae.  See  Pub.  L. 
103-327.  108  Stat.  2314  (Sept.  28, 1994), 
codified  at  12  U.S.C.  1709(b)(2)(A)(ii). 

•  The  Internal  Revenue  Service  uses 
the  MIRS  data  in  establishing  "safe- 
harbor"  limitations  for  mortgages 
purchased  with  the  proceeds  of 
mortgage  revenue  bond  issues.  See  26 
CFR  6a.l03A-2(f)(5). 

•  Statutes  in  several  states  and  U.S. 
territories,  including  California, 
Michigan.  Minnesota.  New  Jersey, 
Wisconsin  and  the  Virgin  Islands,  refer 
to,  or  rely  upon,  the  MIRS.  See,  e.g.,  Cal. 
Rev.  &  Tax  Code  439.2  (value  of  owner- 
occupied  single  family  dwellings  for  tax 
purposes);  CaJ.  CiV.  Code  1916.7  and 
1916.8  (mortgage  rates);  Iowa  Code 
534.205  (1995)  (real  estate  loan 
practices);  Mich.  Comp.  Laws 
445.1621(d)  {mortgage  index  rates); 
Minn.  Stat.  92.06  (payments  for  state 
land  sales);  N.J.  Rev.  Stat.  31:1-1 
(interest  rates);  Wis.  Stat.  138.056 
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(variable  loan  rates);  V.I.  Code  Ann.  tit. 
11,  sec.  951  (legal  rate  of  interest). 

The  Finance  Board  uses  the 
information  collection  to  produce  the 
MIRS  and  for  general  statistical 
purposes  and  program  evaluation. 
Economic  policy  makers  use  the  MIRS 
data  to  determine  trends  in  the  mortgage 
markets,  including  interest  rates,  down 
payments,  terms  to  maturity,  terms  on 
ARMs  and  initial  fees  and  charges  on 
mortgage  loans.  Other  federal  banking 
agencies  use  the  MIRS  results  for 
research  purposes.  Information 
concerning  the  MIRS  is  regularly 
published  on  the  Finance  Board's 
website  (fhfb.gov/mirs)  and  in  press 
releases,  in  the  popular  trade  press,  and 
in  publications  of  other  federal  agencies. 

The  likely  respondents  include  a 
sample  of  307  savings  associations, 
mortgage  companies,  commercial  banks 
and  savings  banks.  The  information 
collection  requires  each  respondent  to 
complete  FHFB  Form  10-91  on  a 
monthly  basis. 

The  0MB  number  for  the  information 
collection  is  3069-0001.  The  OMB 
clearance  for  the  information  collection 
expires  on  April  30,  2001. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
aimual  average  number  of  respondents 
at  307,  with  12  responses  per 
respondent.  The  estimate  for  the  average 
hours  per  response  is  1.0  hour.  The 
estimate  for  the  total  annual  hour 
burden  is  3,684  hours  (307  respondents 
X  12  responses/respondent  x 
approximately  1.0  hour). 

C.  Comment  Request 

The  Finance  Board  requests  written 
comments  on  the  following:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Board's  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  December  28,  2000. 

By  the  Federal  Housing  Finance  Board. 
James  L.  Bothwell, 
Managing  Director. 
IFR  Doc.  01-733  Filed  t-9-01:  8:45  am] 

MLUNG  COOE  672S-01-P 


FEDERAL  HOUSING  RNANCE  BOARD      FEDERAL  MARITIME  COMMISSION 


Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  date:  10  A.M.,  Wednesday, 
January  24,  2001. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board.  1777  F 
Street.  NW..  Washington,  DC  20006 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBUC: 

•  Interim  Final  Rule:  Amendments  to 
Bank  Meeting  Regulation. 

•  Updated  and  Revised:  Federal 
Housing  Finance  Board's  Strategic  Plan 
2000-2005. 

•  Notice  of  Proposed  Rulemaking — 
Technical  Amendments:  Affordable 
Housing  Prograni. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

James  L.  Bothwrell, 

Managing  Director. 

(FR  Doc.  01-972  Filed  1-8-01;  3:52  pm] 

BHUNQ  COOe  0725-01 -P 


FEDERAL  MARITIME  COMMISSION 
Notice 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  listed  agreement  provide 
additional  information  pm^uant  to 
section  6(d)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  sections  1701  et  seq.  The 
Commission  has  determined  that  further 
information  is  necessary  to  evaluate  the 
competitive  impact  of  the  proposed 
agreement.  This  action  prevents  the 
agreement  from  becoming  effective  as 
originally  scheduled. 

Agreement  No.:  011677-002. 

Title:  United  States  Australasia 
Agreement. 

Parties:  P&O  Nedlloyd  Limited, 
Contship  Containerlines  Limited,  CMA 
COM,  S.A..  Australia  New  Zealand 
Direct  Line.  Hamburg- 
Sudamerikanischedampfschifffahrts- 
gesellschaft  KG  (Columbus  Line], 
Wallenius  Wilhelmsen  Lines  AS. 

Dated:  January  5,  2001. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  01-738  Filed  1-9-01;  8:45  am] 

BILUNG  COOE  6730-01-P 


Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretaiy,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  009548-055. 

Title:  U.S.  Atlantic  and  Gulf  Ports/ 
Eastern  Mediterranean  and  North 
African  Freight  Conference. 

Parties:  Farrell  Lines.  Incorporated, 
Turkon  Container  Transports  & 
Shipping  Inc.,  Waterman  Steamship 
Corporation. 

Synopsis:  The  proposed  modification 
deletes  all  provisions  of  the  conference 
agreement  except  for  Articles  1.  2,  3.  4, 
5.1(K)  and  9,  which  are  retained  to 
conclude  conference  business  through 
May  15,  2001.  At  that  time,  the  entire 
agreement  will  expire. 

Agreement  No.  .011 744. 

Title:  Slot  Allocation  Agreement. 

Parties:  Dole  Ocean  Cargo  Express, 
King  Ocean  Central  America  S.A. 

Synopsis:  Under  the  proposed 
agreement.  Dole  Express  will  make 
available  to  King  Ocean  30  FEUs  of 
space  per  voyage  in  the  trade  between 
Port  Everglades,  Florida  and  Puerto 
Moin,  Costa  Rica. 

Dated:  January  5,  2001. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  01-739  Filed  1-9-01;  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Oceen  Transportation  intermediary 
License  Revocations 

The  Federal  Maritime  Conunission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  dates  shown 
below: 

License  Number:  2849F. 

Name:  Amex  International,  Inc. 
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Address:  1615  L  Street,  NW,  Suite 
340,  Washington.  DC  20036. 

Date  Revoked:  December  7,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15703N. 

Name:  MSD  Line.Inc. 

Address:  2400  S.  Wilmington  Ave.. 
Compton.  CA  90220. 

Date  Revoked:  November  24.  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15678N. 

Name:  Nippon  Concept  (USA),  Inc. 

y^t/dress;  1500  Route  517,  Suite  210, 
Hackettstown,  NJ  07840. 

Date  Revoked:  December  1,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  10858N. 

Name:  Omega  Shipping  (CA),  Inc. 

Address:  4379  Sheila  Street,  Los 
Angeles,  CA  90023. 

Date  Revoked:  November  15,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2023F. 

Name:  Pike  Shipping  Company,  Inc. 

Address:  2240  Peters  Road,  Harvey, 
LA  70058. 

Date  Revoked:  December  7,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4537F. 

Name:  Robert  S.  RuUo  d/b/a  ABA 
Forwarding. 

Address:  42  Harrison  Avenue,  North 
Plainfield,  NJ  07060. 

Date  Revoked:  December  4.  2000. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2556F. 

Name:  SDV  Logistics  (Texas),  Inc. 

Address:  17401  Aldine  Westfield, 
Houston,  TX  77073. 

Date  Revoked:  November  1,  2000. 

Reason:  Surrendered  license 
voltmtarily. 

License  Number:  14226N. 

Name:  Stallion  Freight  USA,  LLC. 

Address:  5451  W.  104th  Street,  Los 
Angeles,  CA  90045. 

Date  Revoked:  November  26,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14846N. 

Name:  Visawood  Freight  International 
Inc.  d/b/a  Visawood  Container  Line. 

Address:  182-30  150th  Road,  #204, 
Jamaica,  NY  11413. 

Date  Revoked:  November  26,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond.  V 

Sandra  L.  Kusiunoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  01-740  Filed  1-9-01;  8:45  am] 

BHJJNQ  COOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hokling  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
'  §  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
25,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1 .  Daniel  C.  Powers,  Betsy  Powers, 
and  Pamela  Powers  Mollis,  all  from 
Manchester,  Tennessee;  to  acquire 
additional  voting  shares  of  Coffee 
County  Bancshares,  Inc.,  Manchester, 
Tennessee,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Coffee  County  Bank,  Manchester, 
Tennessee. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Citizens  National  Bank  of  Bossier 
City.  Employee  Stock  Ownership  Plan 
(KSOP),  Bossier  City,  Louisiana;  to 
acquire  additional  voting  shares  of 
Citizens  National  Bancshares  of  Bossier, 
Inc.,  Bossier  City,  Louisiana,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  Citizens  National  Bank, 
Bossier  City,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  5.  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-760  Filed  1-9-01;  8:45  am] 
BILUNG  COOE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 


(BHC  Act),  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applicatioq^  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  2, 
2001. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  Park  National  Corporation. 
Newark,  Ohio;  to  merge  with  Security 
Banc  Corporation,  Springfield.  Ohio, 
and  thereby  indirectly  acquire  100 
percent  of  the  voting  shares  of  Security 
National  Bank  and  Trust  Company. 
Springfield.  Ohio,  and  Citizens  National 
Bank  of  Urbana,  Urbana,  Ohio. 

Applicant  also  has  applied  to  acquire 
Third  Savings  and  Loan  Company, 
Piqua,  Ohio,  and  thereby  engage  in 
permissible  savings  association 
activities  pursuant  to  §  225.28(b)(4)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4.  2001. 

Roliert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  01-616  Filed  1-9-01:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Board  of  Qovamort 

Govammant  in  tlia  Sunahlne;  Maating 


AGENCY  HOUMNQ  THE  MEETW4G:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  11  a.m.,  Tuesday, 

January  16,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  NW.,  Washington,  DC  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLBtlENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.fedenilreserve.gov  for  an  electronic 


announcement  that  not  only  lists 
applications,  but  also  indicates 
procedxiral  and  other  information  about 
the  meeting. 

Dated:  January  5,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  01-782  Filed  1-5-01;  4:59  pm) 

aiLLMQ  COOC  8210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Offica  of  Cotnmunicationa; 
Cancallation  of  a  Standard  Form 

AGENCY:  General  Services. 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  following  Standard  Form 
is  canceUed  because  of  low  usage:  SF 
81A,  Space  Requirements  Worksheet. 
DATES:  Effective  upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  December  21,  2000. 
Barbara  M  Williams, 
Deputy  Standard  and  Optional  Fonns 
Management  Officer. 
[FR  Doc.  01-€65  Filed  1-9-01;  8:45  am] 
BHUNQ  COW  ano-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlniatratlon  for  Children  and 
Families 

Submiaaion  for  0MB  Raviaw; 
Comment  Raquaat 

Title:  Order/Notice  to  withhold 
income  for  child  support. 

OJWB  No.  .0970-0154. 

Description:  Public  Law  104-193,  The 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act 
(PRWORA)  of  1996,  section  324— Use  of 
Forms  in  Interstate  Enforcement 
requires  the  Federal  Office  of  Child 
Support  Enforcement  (CSE)  agencies 
and  coiuts/tribunals  must  use  to  collect 
child  support  pa3rments  from  an 
obligor's  employer. 

The  form,  which  promotes 
standardization  expired  12/31/2000  and 
we  are  taking  this  opportimity  to  make 
revisions  to  reflect  the  Uniform 
Interstate  Family  Support  Act  (UIFSA) 
and  the  mandate  the  use  for  IV-D  and 
non  rV-D  direct  withholding  cases.  The 
2-page  form  provides  a  detailed  legal 
description  of  the  established  order, 
support  amoimts,  and  remittance 
information  an  employer  needs  to 
withhold  payments  from  obligor  who 
owes  child  support. 

Respondents:  State,  Local,  and  Tribal 
Governments  Annual  Burden  Estimates. 


Instrument 

f 

Number  of 
respondents 

Numtjer  of 
responses 

per 
respondent 

Average 

burden 

hours  per 

response 

Total 
burden 
hours 

Order/Notice 

54 

1 

.1666 

9 

Estimated  Total  Annual  Burden  Hours  

9 

■■ 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  FamUies,  Office  of 
Information  Services,  370  L'Enlant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
dociiment  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following: 

Office  of  Management  and  Budget 
Paperwork  Reduction  Project 


725  17th  Street,  NW 
Washington,  DC  20503 
Attn:  Desk  Office  for  ACF 

Dated:  January  4,  2001. 
BobSargis, 

Reports  Clearance  Officer. 
[FR  Doc.  01-634  Filed  1-9-01;  8:45  am] 

BILUNO  CODE  4184-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratlon 
[Docket  No.  98E-0861] 

Determination  of  Regulatory  Raviaw 
Period  for  Purpoaea  of  Patent 
Extanaion;  Synviac  Hylan  G-F  20 
(4,713,448)« 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Synvisc 
Hylan  G-F  20  (4,713,448)*  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
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the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  1 00-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (hiunan  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
imtil  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Synvisc  Hylan  G-F 
20  (4,713,448)*.  Synvisc  Hylan  G-F  20 
(4,713,448)®  is  indicated  for  the 
treatment  of  pain  in  osteoarthritis  (OA) 
of  the  knee  in  patients  who  have  failed 
to  respond  adequately  to  conservative 
nonpharmacologic  therapy  and  to 
simple  analgesics  (e.g.,  acetaminophen). 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  appUcation  for  Synvisc 
Hylan  G-F  20  (4,713,448)*  (U.S.  Patent 


No.  4,713,448)  from  Biomatrix,  Inc.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  11,  1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
mediccil  device  had  imdergone  a 
regulatory  review  period  and  that  the 
approval  of  Sjmvisc  Hylan  G-F  20 
(4,713,448)®  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Synvisc  Hylan  G-F  20  (4,713,448)®  is 
2,949  days.  Of  this  time,  1,783  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  1,166 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  July  14, 
1989.  FDA  has  verified  the  applicant's 
claim  that  the  date  the  investigational 
device  exemption  (IDE)  required  under 
section  520(g)  of  the  Feder^  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360j(g))  for  human  tests  to  begin  became 
effective  July  14,  1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  May  31,  1994.  FDA  has 
verified  the  applicant's  claim  that  the 
premarket  approval  application  (PMA) 
for  Synvisc  Hylan  G-F  20  (4,713,448)* 
(PMA  P940015)  was  initially  submitted 
May  31, 1994. 

3.  The  date  the  application  was 
approved:  August  8, 1997.  FDA  has 
verified  the  appUcant's  claim  that  PMA 
P940015  was  approved  on  August  8, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  396  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  and  ask  for  a  redetermination 
by  March  12,  2001.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  July  9,  2001.  To  meet  its 


burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1. 
98th  Cong.,  2d  sess.,  pp.  41-42,  1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30.  Comments 
and  petitions  should  be  submitted  to  the 
Dockets  Management  Branch.  Three 
copies  of  any  information  are  to  be 
submitted,  except  that  individuals  may  . 
submit  one  copy. 

Comments  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
Comments  and  petitions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  20,  2000. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  01-681  Filed  1-9-01;  8:45  am) 

BNJJNG  CO06  41MM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratlon 
[DocketNo.  98E-0613] 

Determination  of  Regulatory  Review 
Period  for  Purpoaea  of  Patent 
Extanaion;  Synviac  Hylan  G-F  20 
(5,143,724)* 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Synvisc 
Hylan  G-F  20  (5,143,724)*  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
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Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (humem  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
hem  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
imtil  the  approval  phase  begins.  The 
approval  phcise  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
{lermission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156^(3){B). 

FDA  recently  approved  for  marketing 
the  medical  device  Synvisc  Hylan  G-F 
20  (5,143.724)®.  Synvisc  Hylan  G-F  20 
(5,143,724)*  is  indicated  for  the 
treatment  of  pain  in  osteoarthritis  (OA) 
of  the  knee  in  patients  who  have  failed 
to  respond  adequately  to  conservative 
nonpharmacologic  therapy  and  to 
simple  analgesics  (e.g.,  acetaminophen). 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Synvisc 
Hylan  G-F  20  (5.143,724)®  (U.S.  Patent 
No.  5,143,724)  firom  Biomatrix,  Inc.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  11, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Synvisc  Hylan  G-F  20 
(5,143,724)*  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Synvisc  Hylan  G-F  20  (5.143,724)*  is 
2,949  days.  Of  this  time.  1,783  days 
occurred  during  the  testing  phase  of  the 


regulatory  review  period,  while  1,166 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  July  14, 
1989.  FDA  has  verified  the  applicant's 
claim  that  the  date  the  investigational 
device  exemption  (IDE)  required  under 
section  520(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360j(g))  for  human  tests  to  begin  became 
effectivejuly  14, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e|- May  31,  1994.  FDA  has 
verified  the  applicant's  claim  that  the 
premarket  approval  application  (PMA) 
for  Synvisc  Hylan  G-F  20  (5.143.724)* 
(PMA  P940015)  was  initially  submitted 
May  31. 1994. 

3.  The  date  the  application  was 
approved:  August  8, 1997.  FDA  has 
verified  the  applicant's  claim  thatTMA 
P940015  was  approved  on  August  8. 
1997. 

This  determination  of  the  regidatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  396  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  and  ask  for  a  redetermination 
by  March  12,  2001.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period,  by  July  9,  2001.  To  meet  its 
burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1. 
98th  Cong..  2d  sess..  pp.  41-42, 1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30.  Comments 
and  petitions  should  be  submitted  to  the 
Dockets  Management  Branch.  Three 
copies  of  any  information  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Comments  and  petitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  December  20,  2000. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[PR  Doc.  01-683  Filed  1-9-01;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

The  2001  FDA  Science  Forum- 
Science  Across  the  Boundaries 

agency:  Food  and  Driig  Administration. 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA).  Office  of  Science  is  aimouncing 
the  following  meeting  entitled  "The 
2001  FDA  Science  Forum — Science 
Across  the  Boundaries."  The  science 
fonmi  is  FDA's  key  scientific  meeting 
that  seeks  to  communicate  and  promote 
scientific  issues  relating  to  scientific 
development  and  associated  regulatory 
concerns.  The  2001  forum  is  designed  to 
bring  FDA  scientists  together  with 
representatives  from  industry, 
academia.  govenmient  agencies, 
consumers  groups,  international 
constituents,  and  the  public  to  explore 
science  across  the  boundaries  of  these 
groups. 

Date  and  Time:  The  science  forum 
will  be  held  on  Thursday.  February  15, 
2001,  from  8:30  a.m.  to  5  p.m.,  and 
Friday.  February  16,  2001,  from  8:30 
a.m.  to  4:30  p.m. 

Location:  Washington  Convention 
Center,  900  Ninth  St.  NW..  Washington. 
DC  20001. 

Contact:  AOAC  International. 
Fulfillment  Department,  301-924-7077, 
e-mail:  fulfillment@aoac.org.  or  Donna 
L.  Mentch,  Food  and  Drug 
Administration.  Office  of  Science  (HF- 
33).  5600  Fishers  Lane.  Rockville.  MD 
20857.  301-827-3340.  e-mail: 
dmentch@oc .  fda.gov . 

Registration:  Attendees  may  register 
bom  7  a.m.  to  5  p.m.  on  February  15, 
2001,  and  from  8  a.m.  to  1  p.m.  on 
February  16,  2001.  Registration  and 
program  information  are  also  available 
at  http://www.aoac.org/meetingsl/ 
fdascienceforum.html.  Attendance  will 
be  limited;  therefore,  interested  parties 
are  encouraged  to  register  early. 

SUPPL£MENTARY  INFORMATION: 
Speakers  and  panelists  will  address 
emerging  issues  in  privacy  and 
confidentiality,  modeling  and 
simulation,  leveraging  and  partnerships 
across  FDA  boimdaries.  and  laboratory 
accreditation. 
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A  poster  session  featuring  all  areas  of 
FDA  regulatory  science  will  be 
presented  to  provide  an  opportunity  for 
interested  scientists  to  engage  in 
information  exchange  with  FDA 
scientists.  The  session  topics  to  be 
discussed  include  the  following: 

1.  Health  Informational  Privacy: 
Individual  Right  or  Public  Good; 

2.  Modeling  and  Simulation  fqr 
Transdisciplinary  Collaboration:  The 
Boeing  777  Story; 

3.  Perspectives  on  Confidentiality, 
Conflict  of  Interest,  and  Privacy  Issues 
Surrounding  the  Advancing  Science  of 
Gene  Therapy; 

4.  Modeling  and  Simulation  Across 
Pharmaceutical  Boimdaries; 

5.  Privacy  and  Confidentiality  Issues 
in  Registries  and  in  Outcomes/ 
Epidemiology  Research; 

6.  Modeling  and  Simulation  in 
Clinical  Product  Development  for  the 
New  Millenniimi; 

7.  Scientific,  Privacy,  and  Ethical 
Issues  Sunxiimdiilg  the  Advancing 
Science  Genetic  Predisposition  for 
Breast  Cancer, 

8.  Modeling  and  Simulation:  The  Path 
to  the  Future; 

9.  Scientific  Training  Outside  the 
Boundaries; 

10.  Next  Generation  Leveraging; 

11.  Public  Health  Preparedness  for 
Bioterrorism:  Why  Leveraging  is 
Essential; 

12.  Partnering  Across  the  Boundaries; 

13.  Global  Partnering:  Mutual 
Recognition  Agreements  and  How  They 
Affect  You. 

The  science  forum  is  cosponsored  by 
FDA's  Office  of  Science  Coordination 
and  Communication,  AOAC 
International,  and  FDA's  Chapter  of 
Sigma  Xi.  The  Scientific  Research 
Society. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
AOAC  International  at  least  3  weeks  in 
advance. 

Dated:  January  4,  2001. 
•  Ann  M.  Witt, 
Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  01-629  Filed  1-&-01;  8:45  am] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Obstetrics  and  Gynecoiogy  Devices 
Panel  of  the  lAedicai  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Obstetrics  and 
G)mecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  29.  2001,  8  a.m.  to  5 
p.m. 

Location:  Marriott  Washingtonian 
Center,  Salons  A.  B,  and  C,  9751 
Washingtonian  Blvd..  Gaithersburg.  MD. 

Contact  Person:  Elisa  D.  Harvey, 
Center  for  Devices  and  Radiological 
Healtii  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville,  MD  20850,  301-594-1180.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12524.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss, 
make  reconunendations,  and  vote  on  a 
premarket  approval  application  for  an 
endometrial  ablation  device. 

Procedure:  On  January  29,  2001,  bom 
9  a.m.  to  5  p.m..  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  19.  2001.  Oral 
presentations  fi^m  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  10  a.m.  and  between 
approximately  3:30  p.m.  and  4  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  19.  2001, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
January  29,  2001.  from  8  a.m.  to  9  a.m.. 
the  meeting  will  be  closed  to  the  public 
to  permit  FDA  to  present  to  the 
committee  trade  secret  and/or 
confidential  commercial  information  (5 
U.S.C.  552b(c)(4))  regarding  pending 
and  future  device  issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  December  28,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-682  Filed  1-0-01;  8:45  am) 
MUMQ  COM  4iaO-«1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[Document  Identifier  HCFA-10021] 

Agency  information  Collection 
Acthrtties:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration.  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request:  New 
collection; 

Title  of  Information  Collection: 
Collection  of  data  on  Hospital 
Outpatient  Encounters  from 
Medicare+Choice  Programs; 

Form  Number:  HCFA-10021  (OMB 
approval  #:  0938-NEW); 

Use:  HCFA  requires  hospital 
outpatient  encounter  data  from 
Medicare+Choice  organizations  to 
develop  and  implement  a  risk 
adjustment  payment  methodology  as 
required  by  the  Balance  Budget  Act  of 
1997; 

Frequency:  Monthly; 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions; 

Number  of  Respondents:  300; 

Total  Armual  Responses:  12,600; 

Total  Armual  Hours  Requested: 
60,375. 

To  obtain  copies  of  the  supporting 
$tatement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
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Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htin,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-672  Filed  \-9-01;  8:45  ami 
MJJNO  CODE  412IH»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  ktontifier:  HCFA-1500] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Exf  ension  of  a  currently  approved 
collection; 

Title  of  Information  Collection: 
Medicare  Uniform  Institutional  Provider 


Bill  and  Supporting  Regulations  in  42 
CFR  424.5; 

Form  Number:  HCFA-1450  (OMB 
approval  #:  0938-0247); 

Use:  This  standardized  form  is  used 
in  the  Medicare/Medicaid  program  to 
apply  for  reimbursement  of  covered 
services  by  all  providers  that  accept 
Medicare/Medicaid  assigned  claims; 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 

Number  of  Respondents:  46,708; 

Total  Annual  Responses:  147,343,290; 

Total  Annual  Hours  Requested: 
1,854,070. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoin 
request,  including  your  address,  phone 
number,  OMB  nimiber,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
withiif  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  BoiUevard,  Baltimore, 
Maryland  21244-1850. 

John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-673  Filed  1-9-01;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-179] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection; 

Title  of  Information  Collection: 
Transmittal  and  Notice  of  Approval  of 
State  Plan  Material  and  Supporting 
Regulations  in  42  CFR  430.10-^30.20 
and  440.167; 

Form  Number:  HCFA-1 79  (OMB 
approval  #:  0938-0193); 

Use:  Form  HCFA-179  is  used  by 
State  agencies  to  transmit  State  plan 
material  to  HCFA  for  approval  prior  to 
amending  their  State  plans; 

Frequency:  On  occasion; 

Affected  Public:  State,  local  or  tribal 
government; 

Number  of  Respondents:  56; 

Total  Annual  Responses:  56; 

Total  Annual  Hours  Requested:  560. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Secxuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-674  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0296] 

Notice  of  OMB  Approval 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  obtained  approval 
(OMB  approval  number  0938-0781)  of 
the  HCFA  R  0296  form,  Home  Health 
Advanced  Beneficiary  Notice. 

HCFA  published  a  Federal  Register 
notice  on  September  26,  2000,  65  FR 
57821,  seeking  emergency  OMB 
clearance,  pursuant  to  the  Paperwork 
Reduction  Act,  of  a  uniform  Home 
Health  Advance  Beneficiary  Notice 
(HHABN).  Following  a  public  comment 
period,  and  revision  of  the  proposed 
uniform  HHABN,  HCFA  submitted  the 
revised  HHABN  to  OMB.  On  December 
1,  2000,  OMB  gave  emergency  clearance 
to  a  revised  uniform  HHABN.  Pursuant 
to  a  Federal  Register  notice  published 
by  HCFA  on  October  6,  2000,  65  FR 
59858,  use  of  the  uniform  HHABN 
becomes  mandatory  not  later  than  90 
days  following  OMB  approval,  which  is 
March  1,  2001.  (The  uniform  HHABN 
and  related  dociunents  are  posted  on 
HCFA's  website  at  http://www.hcfa.gov/ 
medleam/refliha.html._ 

Dated:  December  27,  2000. 
John  P.  Burke  m, 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-671  Filed  \-9-01;  8:45  am] 

MLUNQ  COOe  412(H»-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR'-iSeS-N-SS] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  HUD 
CofHlltional  Commitment/Direct 
Enforcement  Statement  of  Appraised 
Value 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Codunents  Due  Date:  March  12, 

2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Building,  Room  8202, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone 
niunber  (202)  708-1142  (this  is  not  a 
toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available. 
SUPPLEMENTARY  INFORMATKM:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1955  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1) 
Evaluation  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  respond; 
including  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Conditional 
Commitment/Direct  Endorsement 
Statement  of  Appraised  Value. 

OMB  Control  Number,  if  applicable: 
2502-0494. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  This 
request  for  OMB  review  involves  a 
reinstatement  of  a  previously  approved 
information  collection.  Form  HUD 
29800.5B,  Conditional  Commitment/ 
Direct  Enforcement  Statement  of 
Appraised  Value  (OMB  control  number 
2502-0494).  Section  203  of  the  National 
Housing  Act  (Public  Law  479,  48  Stat. 


1256, 12  U.S.C.  1701  et  seq.)  authori2»s 
the  Secretary  of  the  Department  of 
Housing  and  Urban  Development  to 
insure  mortgages  on  single  family 
homes,  including  proposed  and  existing 
construction,  when  requested  by  FHA 
approved  mortgagees.  Form  HUD 
92800.5B  serves  as  the  mortgagee's 
conditional  commitment/direct 
endorsement  of  FHA  mortgage 
insurance  on  the  property.  The  form 
provides  for  a  statement  of  the 
property's  appraised  value  and  other 
required  F1L\  disclosures  to  the 
homebuyer,  including  specific 
conditions  which  must  be  met  before  a 
firm  commitment  for  mortgage 
insurance  can  be  endorsed  by  HUD. 

Agency  Form  Numbers,  if  Applicable:' 
HUD-92800.5B. 

Estimation  of  the  Total  Numbers  of 
Hours  Needed  To  Prepare  the 
Information  Collection  Including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response:  The 
estimated  number  of  respondents  is 
1,200,000,  the  total  annual  responses  are 
1,200,000.  and  the  total  annual  hours  of 
response  are  estimated  at  140,000  hours 
based  on  approximately  .12  hours  per 
response. 

Status  of  the  Proposed  Information 
Collection:  Reinstatement,  with  change, 
of  a  previously  approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  chapter  35.  as  amended. 

Dated:  January  3,  2001. 

William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  01-630  Filed  1-9-01;  8:45  am] 

aajJNQ  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4638-N-01] 

Notice  of  Certain  Operating  Cost 
Adjustment  Factors 

AQENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Publication  of  Fiscal  Year  (FY) 
2001  Operating  Cost  Adjustment  Factors 
(OCAFs)  for  Section  8  rent  adjustments 
at  contract  renewal  imder  section  524  of 
the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(MAHRA),  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Centiuy  Act  of  1999,  and  under  the 
Low-Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(LIHPRHA)  Projects  assisted  with 
Section  8  Housing  Assistance  Payments. 
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SUIIMARY:  This  notice  establishes  factors 
used  in  calculating  rent  adjustments 
under  section  524  of  the  Multifamily 
Assisted  Housing  Reform  and 
Affordability  Act  of  1997  (MAHRA)  as 
amended  by  the  Preserving  Affordable 
Housing  for  Senior  Citizens  and 
Families  into  the  21st  Century  Act  of 
1999,  and  under  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRHA). 

EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Director,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410; 
telephone  (202)  708-3000;  (This  is  not 
a  toll-free  number).  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-^77-8339. 

L  Operating  Cost  Adjustment  Factors 
(OCAFs) 

Section  514(e)(2)  of  the  FY  1998  HUD 
Appropriations  Act  requires  HUD  to 
establish  guidelines  for  rent  adjustments 
based  on  an  operating  cost  adjustment 
(OCAF)  factor.  The  legislation  requiring 
HUD  to  establish  OCAFs  for  LIHPRHA 
projects  and  projects  with  contract 
renewals  under  section  524  of  MAHRA 
is  similar  in  wording  and  intent.  HUD 
has  therefore  developed  a  single  fector 
to  be  applied  uniformly  to  all  projects 
utilizing  OCAFs  as  the  method  by 
which  rents  are  adjusted. 

Additionally,  section  524  of  the  Act 
gives  HUD  broad  discretion  in  setting 
OCAFs — ^referring  simply  to  "operating 
cost  factors  established  by  the 
Secretary."  The  sole  exception  to  this 
grant  of  authority  is  a  specific 
requirement  that  application  of  an 
OCAF  shall  not  resiilt  in  a  negative  rent 
adjustment.  OCAFs  are  to  be  applied 
uniformly  to  all  projects  utilizing 
OCAFs  as  the  method  by  which  rents 
are  adjusted  upon  expiration  of  the  term 
of  the  contract.  OCAFs  are  applied  to 
project  contract  rent  less  debt  service. 

An  analysis  of  cost  data  for  FHA- 
insured  projects  showed  that  their 
operating  expenses  coiUd  be  grouped 
into  nine  categories:  wages,  employee 
beneBts,  property  taxes,  insiuance, 
supplies  and  equipment,  fuel  oil, 
electricity,  natiiral  gas,  and  water  and 
sewer.  Based  on  an  analysis  of  these 
data,  HUD  derived  estimates  of  the 
percentage  of  routine  operating  costs 
that  were  attributable  to  each  of  these 
nine  expense  categories.  Data  for 
projects  with  unusually  high  or  low 


expenses  due  to  unusual  circumstances 
were  deleted  from  analysis. 

States  are  the  lowest  level  of 
geographical  aggregation  at  which  there 
are  enough  projects  to  permit  statistical 
analysis.  Additionally,  no  data  were 
available  for  the  Western  Pacific  Islands. 
Data  for  Hawaii  was  therefore  used  to 
generate  OCAFs  for  these  areas. 

The  best  ciurent  measures  of  cost 
changes  for  the  nine  cost  categories 
were  selected.  The  only  categories  for 
which  current  data  are  available  at  the 
State  level  are  for  fuel  oil,  electricity, 
and  natiu^  gas.  Current  price  change 
indices  for  the  other  six  categories  are 
only  available  at  the  national  level.  The 
Department  had  the  choice  of  using 
dated  State-level  data  or  relatively 
current  national  data.  It  opted  to  use 
national  data  rather  than  data  that 
would  be  two  or  more  years  older  [e.g., 
the  most  ciirrent  local  wage  data  are  for 
1996).  The  data  sources  for  the  nine  cost 
indicators  selected  used  were  as 
follows: 

Labor  Costs — 6/99  to  6/00  Bureau  of 
Labor  Statistics  (BLS),  "Employment 
Cost  Index,  Private  Sector  Wages  and 
Salaries  Component  at  the  National 
Level." 

Employment  Benefit  Costs— 6/99-6/ 
00  (BLS),  "Employment  Cost  Index, 
Employee  Benefits  at  the  National 
Level." 

Property  Taxes— 6/99-6/00  (BLS), 
"Consumer  Price  Index,  All  Items 
Index." 

Goods,  Supplies,  Equipment — 6/99-6/ 
00  (BLS),  "Producer  Price  Index, 
Finished  Goods  Less  Food  and  Energy." 

Insurance— 6/99-6/00  (BLS), 
"Consumer  Price  Index,  Tenant  and 
Household  Insurance." 

Fue7  Oil — ^Energy  Information  Agency, 
Petroleum  Marketing  Annual  1999, 
Table  18,  "Prices  of  No.2  Distillate  to 
Residences  by  PAD  District  and 
Selected  States,"  (Petroleum 
Administration  for  Defense  District 
(PADD)  average  changes  were  used  for 
the  States  with  too  little  fuel  oil 
consiunption  to  have  values.) 

£/ectricity— Energy  Information 
Agency,  Electric  Power  Annual  Volume 
1, 1999,  Table  22  "Retail  Sales  of 
Electricity,  Revenue  and  Average 
Revenue  per  Kilowatt-hour  (and  RSEs) 
by  U.S.  Electric  Utilities  to  Ultimate 
Consiuners  by  Census  Division  and 
State,  1998-1999— Residential." 

Natural  Gas — Energy  Information 
Agency,  Natural  Gas  Annual,  1999, 
Table  22,  "Average  Price  of  Nat\iral  Gas 
Delivered  to  Residential  Consumers  by 
State,  1995-1999  (Preliminary)." 

Water  and  Sewer— 6/99-6/00,  (BLS), 
"Consumer  Price  Index — ^Detailed 
Report." 


The  sum  of  the  nine  cost  components 
equals  100  percent  of  operating  costs  for 
purposes  of  OCAF  calculations.  To 
calculate  the  OCAFs,  the  selected 
inflation  factors  are  multiplied  by  the 
relevant  State-level  operating  cost 
percentages  derived  from  the  previously 
referenced  analysis  of  FHA  insured 
projects.  For  instance,  if  wages  in 
Virginia  comprised  50  percent  of  total 
operating  cost  expenses  and  wages 
increased  by  4  percent  from  June  1999 
to  June  2000,  the  wage  increase 
component  of  the  Virginia  OCAF  for  FY 
2001  would  be  2.0  percent  (4%  x  50%). 
This  2.0  percent  would  then  be  added 
to  the  increases  for  the  other  eight 
expense  categories  to  calculate  the  FY 
2000  OCAF  for  Virginia.  These  types  of 
calculations  were  made  for  each  State 
for  each  of  the  nine  cost  components, 
and  are  included  as  the  Appendix  to 
this  Notice. 

n.  MAHRA  OCAF  Procedure 

The  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997, 
Title  V  of  Pub.  L.  105-65  (approved 
October  7, 1997),  42  U.S.C.  1437f 
(MAHRA)  as  amended  by  the  Preserving 
Affordable  Housing  for  Senior  Citizens 
and  Families  into  the  21st  Century  Act 
of  1999.  created  the  Mark-to-Market 
Program  to  reduce  the  cost  of  Federal 
housing  assistance,  enhance  HUD's 
administration  of  such  assistance,  and 
to  ensiue  the  continued  affordability  of 
units  in  certain  multifamily  housing 
projects.  Section  524  of  MAHRA 
authorizes  renewal  of  Section  8  project- 
based  assistance  contracts  for  projects 
without  Restructuring  Plans  under  the 
Mark-to-Market  Program,  including 
renewals  that  are  not  eligible  for  Plans 
and  those  for  which  the  owner  does  not 
request  Plans.  Renewals  must  be  at  rents 
not  exceeding  comparable  market  rents 
except  for  certain  projects.  For  Section 
8  Moderate  Rehabilitation  projects, 
other  than  single  room  occupancy 
projects  (SROs)  imder  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(McKinney  Act,  42  U.S.C.  11301  et  seq.). 
that  are  eligible  for  renewal  under 
section  524(b)(3)  of  MAHRA,  the 
renewal  rents  are  required  to  be  set  at 
the  lesser  of:  (1)  The  existing  rents 
imder  the  expiring  contract,  as  adjusted 
by  the  OCAF;  (2)  fair  market  rents  (less 
any  amoimts  allowed  for  tenant- 
purchased  utilities;  or  (3)  comparable 
market  rents  for  the  market  area. 

m.  Findings  and  Certifications 

Environmental  Impact 

This  notice  sets  forth  rate 
determinations  and  related  external 
administrative  requirements  and 
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procedures  that  do  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6),  this  notice  is 
categorically  excluded  fit)m 
environmental  review  imder  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Executive  Order  13132.  Fedemlism 

This  notice  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of 
Executive  Order  13132  (entiUed 
"Federalism"). 

(Catalog  of  Federal  Domestic  Assistance 
Number.  The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.187) 

Dated:  January  5.  2001. 
Andrew  Cuomo, 
Secretary. 
(FR  Doc.  01-771  Filed  1-9-01;  8:45  am] 

BtLUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability,  Draft  Restoration 
Plan  and  Environmental  Assessment 

agency:  Fish  &  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability 

SUMMARY:  The  U.S.  Fish  &  Wildlife 
Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  (DOI),  as  a 
Natural  Resource  Trustee  (Trustee), 
annoimces  the  release  for  public  review 
of  the  Draft  Restoration  Plan  and 
Environmental  Assessment  (RP/EA)  for 
Operable  Unit  3  (OU-3)  of  the  Asbestos 
Dump  Superfund  Site,  Morris  County, 
New  Jersey.  The  Draft  RP/EA  describes 
the  DOI's  proposal  to  restore  natural 
resources  injured  as  a  result  of  chemical 
contamination  at  the  Asbestos  Dump 
Superfund  Site. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  26, 
2001. 

ADDRESSES:  Requests  for  copies  of  the 
Draft  RP/EA  may  be  made  to:  Clay 
Stem,  U.S.  Fish  &  Wildlife  Service,  New 
Jersey  Field  Office,  927  North  Main 
Street,  Pleasantville,  New  Jersey,  08232. 

Written  comments  or  materials 
regarding  the  Draft  RP/EA  should  be 
sent  to  the  same  address. 
FOR  FURTHER  INFORMATK>N  CONTACT:  Clay 
Stem,  Environmental  Contaminants 
Branch.  U.S.  Fish  and  Wildlife  Service, 


New  Jersey  Field  Office,  927  North  Main 
Street,  Pleasantville,  New  Jersey,  08232. 
Interested  parties  may  also  call  609/ 
383-3938,  x27  or  send  e-mail  to 
clay_stem@fws.gov  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  as  amended, 
commonly  known  as  Superfund,  (42 
U.S.C.  9601  et  seq.),  *  *  *  "[Trustees] 
may  assess  damages  to  natural  resources 
resulting  from  a  discharge  of  oil  or  a 
release  of  a  hazardous  substance  *  *  * 
and  may  seek  to  recover  those 
damages."  Natural  resource  damage 
assessments  are  separate  from  the 
cleanup  actions  undertaken  at  a 
hazardous  waste  site,  and  provide  a 
process  whereby  the  Trustees  can 
determine  the  proper  compensation  to 
the  public  for  injury  to  natxiral 
resources.  At  Operable  Unit  3  of  the 
Asbestos  Ehimp  Superfund  Site  in 
Morris  County,  New  Jersey,  DOI  was  the 
sole  natural  resources  trustee  involved 
in  the  federal  government's  settlement 
with  the  National  Gypsum  Corporation 
(NGC).  The  Service,  acting  on  behalf  of 
the  DOI,  determined  that  contamination 
at  OU-3  had  degrated  and  injured  trust 
resources  within  the  Great  Swamp 
National  Wildlife  Refuge.  The  injuries 
resulted  from  the  deposition  of  asbestos 
containing  materials,  and  mercuric  and 
lead  based  compoimds  at  the  5.58  acre 
site. 

As  part  of  a  Consent  Decree  between 
the  United  States  and  NGC  for  response 
and  restoration  claims,  DOI  settled  with 
NGC  for  natural  resource  damages.  The 
settlement  of  approximately  $3.6 
million  was  designated  for  restoration, 
replacement,  or  acquisition  of  the 
equivalent  natural  resources  injured  by 
the  release  of  contaminants  at  the  site. 

The  Draft  RP/EA  is  being  released  in 
accordance  with  section  lll(i)  of 
CERCLA,  42  U.S.C.  961  l(i)  and  NEPA. 
The  Draft  RP/EA  describes  several 
natural  resource  restoration,  acquisition, 
and  protection  alternatives  identified  by 
the  DOI,  and  evaluates  each  of  the 
possible  alternatives  based  on  all 
relevant  considerations.  The  DOI's 
Preferred  Alternative  is  to  use  the 
settlement  funds  in  a  combination  of 
projects  aimed  to  restore,  enhance,  and 
protect  in  perpetuity,  fish  and  wildlife 
habitat  within  the  Great  Swamp 
Watershed.  Details  regarding  the 
proposed  projects  are  contained  in  the 
Draft  RP/EA. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Draft  RP/EA.  Copies  of  the  Draft  RP/EA 


are  available  bom.  the  Service's  New 
Jersey  Field  Office  at  927  North  Main 
Street,  Pleasantville,  New  Jersey,  08232, 
or  at  the  Great  Swamp  National  Wildlife 
Refuge  Headquarters,  152  Pleasantville, 
New  Jersey.  08232,  or  at  the  Great 
Swamp  National  Wildlife  Refuge 
Headquarters,  152  Pleasant  Plains  Road, 
Basking  Ridge,  New  Jersey.  07920. 
Additionally,  the  Draft  RP/EA  is 
available  for  review  at  the  Long  Hill 
Township  Library,  91  Central  Avenue, 
Stirling,  New  Jersey,  07980,  and  the 
Harding  Township  Town  Hall,  located 
at  the  comers  of  Blue  Mill  Road  and 
Sand  Spring  Road,  New  Vernon,  New 
Jersey,  07976.  All  comments  received  on 
the  Draft  RP/EA  will  be  considered  and 
a  response  provided  either  through 
revision  of  this  Draft  RP/EA  and 
incorporation  into  the  Final  Restoration 
Plan  and  Environmental  Assessment,  or 
by  letter  to  the  commentor. 

Author 

The  primary  author  of  this  notice  is 
Clay  Stem,  U.S.  Fish  &  WildHfe  Service, 
New  Jersey  Field  Office,  927  North  Main 
Street,  Pleasantville,  New  Jersey,  08232. 

Authority 

The  authority  for  this  action  is  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980  as  amended, 
commonly  known  as  Superfund,  (42 
U.S.C.  9601  et  seq.). 

Dated:  January  3,  2001. 

G.  Adam  OUara, 

Acting  Regional  Director,  Region  5,  U.S.  Fish 
6-  Wildlife  Service. 

[FR  Doc.  01-593  Filed  1-9-01;  8:45  am] 

BHXING  CODE  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
U.S.  Geological  Survey 
Technology  Transfer  Act  of  1986 

agency:  U.S.  Geological  Survey, 

Interior. 

ACTKM:  Notice  of  proposed  Cooperative 

Research  and  Development  Agreement 

(CRADA)  negotiations. 

summary:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Florida  International  University  (FIU). 
The  USGS,  working  with  the  High- 
Performance  Database  Research  Center 
(HPDRC)  and  the  National  Aeronautics 
and  Space  Administration  (NASA) 
Regional  Applications  Center  (RAC),  co- 
located  in  the  Computer  Science 
Department  of  FIU.  will  perform  joint 
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research  and  development  in  seamless 
database  development  and  the  public 
display  and  dissemination  of  seamless 
satellite,  aerial,  and  other  geo-spatial 
data  over  the  Internet  for  scientific  and 
commercial  uses.  Any  other 
organization  interested  in  pursing  the 
possibility  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Chief,  Systems  and  Technology, 
U.S.  Geological  Survey,  500  National 
Center.  12201  Simrise  Valley  Drive, 
Reston,  Virginia  20192;  telephone  (703 
648-5084,  facsimile  (703)  648-4706; 
internet  blowell@usgs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  H.  Lowell,  address  above. 
SUPPLEMENTARY  INFORMATKM:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  E)ecember  28,  2000. 
John  A.  Kelmelis, 

Acting  Associate  Director  for  Geography. 
[FR  Doc.  01-618  Filed  1-9-01;  8:45  am) 

BUXMG  COOe  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geologicai  Survey  . 

Federal  Geographic  Data  Committee 
(FGDC);  Application  Notice 
Announcing  ttie  Opening  Date  for 
Transmittal  of  Applications  for 
Funding  Assistance  Under  ttie  FGDC 
National  Spatial  Data  Infrastructure 
(NSOl)  Cooperative  Agreements 
Program  (CAP)  for  Fiscal  Year  (FY) 
2001 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  inviting  applications  for 

the  NSDI  Cooperative  Agreements 

Program  awards  for  fiscal  year  2001, 

with  performance  to  begin  in  August 

2001. 

SUMMARY:  The  purpose  of  the  NSDI 
Cooperative  Agreements  Program  is  to 
facilitate  and  foster  partnerships, 
alliances  and  technology  within  and 
among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  technologies, 
policies,  organizations  and  people 
necessary  to  promote  cost-effective 
production,  ready  availability,  and 
greater  utilization  of  high  quality 
geospatial  data  among  a  variety  of 
sectors,  disciplines  and  communities. 

The  FY  2001  NSDI  Cooperative 
Agreements  Program  will  fund  projects 
in  five  categories  of  activities  (1) 
metadata  implementation  assistance,  (2) 
metadata  trainer  assistance,  (3) 


clearinghouse  integration  with  web 
mapping,  and  (4)  U.S.  and  Canadian 
framework  collaborative  projects. 
Applications  may  be  submitted  by 
Federal  agencies.  State  and  local 
government  agencies,  educational 
institutions,  private  firms,  non-profit 
foimdations,  and  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups. 
Applications  from  Federal  agencies  will 
not  be  competed  against  applications 
from  other  sources.  Authority  for  this 
program  is  contained  in  the  .Organic  Act 
of  march  3,  1879,  43  U.S.C.  31  and 
Executive  Order  12906. 
DATES:  The  program  announcements 
and  application  forms  for  the  FY  2001 
NSDI  Cooperative  Agreements  Program 
are  expected  to  be  available  on  or  about 
January  15,  2001.  Applications  must  be 
received  on  or  before  March  15,  2001. 
ADDRESSES:  Copies  of  Program 
Announcement  #00HQPA0004  for  the 
NSDI  Cooperative  Agreements  Program, 
may  be  obtained  by  writing  to  Patricia 
Masterson,  U.S.  Geological  Survey, 
Office  of  Federal  Acquisition  and 
Grants,  National  Assistance  Programs 
Branch,  MS  205G,  12201  Sunrise  Valley 
Drive,  Reston,  VA  20192.  Requests  must 
be  in  vmting;  verbal  requests  will  not  be 
honored.  Copies  of  each  Program 
Announcement  will  be  available 
through  the  Internet  at  MTViv.usgs.gov/ 
contracts/index. html  and  www.fgdc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  NSDI  Cooperative  Agreements 
Program  contact  Ms.  Patricia  Masterson, 
U.S.  Geological  Survey,  Office  of 
Federal  Acquisition  and  Grants, 
National  Programs  Assistance  Branch, 
Mail  Stop  205G,  12201  Sunrise  Valley 
Drive,  Reston.  Virginia  20192;  (703) 
648-7356,  fax  (703)  648-7359,  email 
pmasters@usgs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
NSDI  Cooperative  Agreements  Program 
a  total  of  $1,000,000  is  available  for 
award. 

2001  NSDI  Cooperative  Agreement 
Program  Categories: 

Category  1:  "Don't  Duck  Metadata:" 
Metadata  Implementation  and  Creation 
Assistance.  The  objectives  for  this 
category  are  the  documentation  of 
geospatial  data  through  metadata 
creation  and  serving  that  documentation 
on  the  Internet  through  a  NSDI 
clearinghouse.  Under  this  category 
funds  are  provided  for  organizations 
needing  assistance  in  receiving 
metadata  training  and  in  metadata 
creation. 

Category  2:  "Don't  duck  Metadata:" 
Metadata  Trainer  Assistance.  Funding 
in  this  category  is  for  those 
organizations  and  individuals  that  can 


provide  training  assistance  to  other 
organizations  in  becoming  skilled  and 
knowledgeable  in  metadata  creation. 

Category  3:  Clearinghouse  Integration 
with  Web  Mapping  provides  funding  to 
extend  existing  Clearinghouse  Nodes 
with  OpenGIS  Consortium  (OGC)  Web 
Mapping  Specification  capabilities  in  a 
consistent  way.  These  specifications 
allow  map  servers  to  create  and  send 
standard  map  images  over  the  internet 
as  GIF,  PNG  or  JPEG  in  a  manner  that 
lets  client  software  overlay  and  display 
multiple  maps  from  multiple  servers. 
Funding  will  be  provided  to  assist 
organizations  extending  their  existing 
Clearinghouse  nodes  with  OGC- 
compliant  web  mapping  service 
capability. 

Category  4:  Canadian/U.S.  Framework 
Collaborative  Project  will  support 
collaborative  fi-amework  projects 
between  organizations  in  the  U.S.  and 
Canada  to  coordinate,  create,  maintain 
and  share  basic  geospatial  data  to 
support  decision-making.  The 
infomxation  content  of  the  fiamework 
includes  the  data  themes  of  geodetic 
control,  digital  orthoimagery,  elevation, 
transportation,  hydrography, 
governmental  units,  and  cadastral  data. 
The  FGDC  in  partnership  with  the 
GeoConnections  of  Natural  Resources 
Canada  will  fund  lead  organizations  in 
their  respective  coimtries  in 
collaborative  cross-border  projects. 

Dated:  January  3,  2001. 
Hedy  J  Rossmeissl, 

Senior  Program  Advisor,  U.S.  Geological 

Survey. 

(FR  Doc.  01-617  Filed  1-9-01;  8:45  amj 

BILUNG  COOE  4310-Y7-M 


DEPARTiMENT  OF  THE  INTERIOR 

National  Parle  Service  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission;  Notice  of  Meeting 
Cancellation 

Notice  is  hereby  given  in  accordance 
with  the  Fedeii^l  Advisory  Committee 
Act  that  the  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  previously  scheduled  for 
Saturday,  January  27,  2001  in  Point 
Reyes,  California  will  be  cancelled. 

"The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  ft«e  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  coimsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
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and  San  Mateo  Coimties.  Members  of 
the  Commission  are  as  follows:  Mr. 
Richard  Bartke,  Chairman;  Ms.  Amy 
Meyer,  Vice  Chair;  Ms.  Susan  Giacomini 
Allan,  Mr.  Douglas  Siden,  Mr.  Michael 
Alexander,  Mr.  Dennis  J.  Rodoni,  Ms. 
Lennie  Roberts,  Ms.  Yvonne  Lee,  Mr. 
Fred  Rodriguez,  Mr.  Trent  Orr,  Mr. 
Redmond  Keman,  Ms.  Betsey  Cutler, 
Mr.  Gordon  Bennett,  Ms.  Anna-Marie 
Booth,  Mr.  John  J.  Spring,  Dr.  Edgar 
Waybum,  Mr.  Doug  Nadeau. 

Dated:  December  28,  2000. 
Mary  G.  Scott, 

Acting  General  Superintendent,  Golden  Gate 

National  Recreation  Area. 

(FR  Doc.  01-620  Filed  1-9-01;  8:45  am] 

BKXJNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Paric  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  30,  2000.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
January  25,  2001. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register. 

ARIZONA 
Coconino  County 

USPS  Fort  Valley  Experimental  Forest 
Station  Historic  District,  Va  mi.  W.  of 
Jet.  US  180  and  Bader  Rd.,  Flagstaff, 
01000002 

ARKANSAS 
Pulaski  County 

Doe  Branch  Post  Office.  32100  Kanis 
Rd.,  Femdale,  01000003 

FLORIDA 

Leon  County 

Tookes  House,  412  West  Virginia  Ave., 
Tallahassee,  01000004 

Seminole  County 

Ritz  Theater,  201  S.  Magnolia  Ave., 
Sanford,  01000005 


LOUISIANA 
Lincoln  Parish 

James,  T.L.,  Building,  106  W. 
Mississippi,  Ruston,  01000006 

St.  Mary  Parish 

Albania  Plantation  House,  1842  LA  182 
E.,  Jeanerette,  01000007 

St.  Tammany  Parish 

Cousin,  Francois,  House,  (Louisiana's 
French  Creole  Architecture  MPS) 
58148  Gwin  Rd.,  Slidell.  01000008 

MISSOURI 

Cole  County 

Forth,  Dr.  Joseph  P.  and  Effie,  House, 
631  W.  Main  St.,  Jefferson  City. 
01000009 

Grundy  County 

Plaza  Hotel,  715  Main  St.,  Trenton, 
01000010 

Howell  County 

Elledge  Arcade  Buildings,  28  Court  Sq. 
and  2  Elledge  Arcade,  West  Plains, 
01000011 

Smith,  W.J.  and  Ed,  Building,  109-113 
Washington  Ave.,  West  Plains, 
01000012 

West  Plains  Bank  Building,  107 
Washington  Ave.,  West  Plains, 
01000013 

Jackson  County 

Tromanhauser,  Norman,  House,  3603 
W.  Roanoke  Dr.,  Kansas  City, 
01000014 

NORTH  CAROLINA 
Johnston  County 

Watson — Sanders  House,  2810  Brogden 
Rd.,  Smithfield,  01000015 

Orange  County 

Hogan,  Thomas  and  Mary,  House,  9118 
Hillsborough  Rd.,  Carrboro,  01000016 

Rowan  County 

Granite  Quarry  School,  706  Dunn's 
Mountain  Rd.,  Granite  Quarry, 
01000017 

RHODE  ISLAND 
Newport  County 

Boyd's  Windmill,  Prospect  Ave., 
Middletov\m,  01000018 

Providence  County 

Mathewson  Farm,  544  Greenville  Ave., 
Johnston,  01000019 


SOUTH  DAKOTA 
Minnehaha  County 

Farley — Loetscher  Company  Building, 
701-705  E.  8th  St.,  Sioux  Falls. 
01000020 

[FR  Doc.  01-619  Filed  1-9-01;  8:45  am] 

MLUNQ  coot  OlO-TO-r 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Correction;  Notice  of  inventory 
Completion  for  Native  American 
Human  Remains  and  Associated 
Funerary  Objects  in  ttte  Possession  of 
Agate  Fossil  Beds  National  Monumant, 
National  Park  Service,  Harrison,  NE 
and  Scotts  Bluff  National  Monument, 
National  Park  Service,  Gerring,  NE 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Correction. 

SUMMARY:  The  National  Park  Service 
published  a  notice  of  inventory 
completion  in  the  Federal  Re^ster  on 
May  23,  2000  for  Native  American 
him[ian  remains  and  associated  funerary 
objects  from  Agate  Fossil  Beds  National 
Monument  and  Scotts  Bluff  National 
Monument.  The  notice  incorrectly  listed 
one  human  skull  as  likely  representing 
the  remains  of  a  Native  American 
individual  and  one  deer  bone  associated 
with  these  remains  as  an  associated 
funerary  object.  Based  on  additional 
information  provided  by  an^August 
2000  bioanthropological  analysis  of  this 
skull,  the  Agate  Fossil  Beds  National 
Monument  superintendent  determined 
that  the  human  remains  are  not  Native 
American  and,  therefore,  the  deer  bone 
associated  with  these  remains  is  not  an 
associated  funerary  object. 

Correction 

In  the  Federal  Register  of  May  23, 
2000,  FR  Doc.  00-12852,  page  33350,  in 
the  second  column,  the  paragraph 
begiiming  "In  1968,  human  remains 
representing  eight  individuals"  is 
corrected  as  follows  to  reflect  changes  in 
the  number  of  human  remains  and 
associated  funerary  objects: 

In  1968,  human  remains  representing 
seven  individuals  were  donated  to 
Agate  Fossil  Beds  National  Monument 
by  Margaret  Cook.  No  known 
individuals  were  identified.  The  10 
associated  funerary  objects  consist  of  1 
soil  burial  matrix  containing  numerous 
glass  beads,  6  shell  buttons  and  button 
fi^gments,  1  brass  bell,  1  collection  of 
cloth  and  leather  fragments  and  1 
collection  of  plant  seeds. 
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In  the  Federal  Register  of  May  23, 
2000,  FR  Doc.  00-12852,  page  33350.  in 
the  third  column,  the  paragraph 
beginning  "Through  the  physical 
anthropological  examinations"  is 
corrected  by  deleting  the  following 
sentence: 

The  physical  anthropological 
examinations  also  determined  that  one 
of  the  individuals  described  above  is 
likely  Native  American. 

In  the  Federal  Register  of  May  23, 
2000,  FR  Doc.  00-12852,  beginning  on 
page  33350  in  the  third  column  and 
ending  on  page  33351  in  the  first 
column,  the  following  sentences  are 
corrected  to  reflect  changes  in  the 
number  of  human  remains  and 
associated  funerary  objects: 

Based  on  the  above-mentioned 
information,  the  Agate  Fossil  Beds 
National  Monument  and  Scotts  Bluff 
National  Monimient  superintendents 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  18  individuals  of  Native 
American  ancestry.  The  Agate  Fossil 
Beds  National  Monument  and  Scotts 
Bluff  National  Monument 
superintendents  also  determined  that, 
pursuant  to  43  CFR  10.2(d)(2),  the  15 
associated  funerary  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 

This  correction  has  been  sent  to 
officials  of  the  Apache  Tribe  of 
Oklahoma;  Arapahoe  Tribe  of  the  Wind 
River  Reservation,  Wyoming; 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation,  Montana; 
Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  of  Montana;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Cheyenne 
River  Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Comanche 
Indian  Tribe,  Oklahoma;  Crow  Creek 
Sioux  Tribe  of  the  Crow  Creek 
Reservation,  South  Dakota:  Crow  Tribe 
of  Montana;  Flandreau  Santee  Sioux 
Tribe  of  South  Dakota;  Fort  Sill  Apache 
Tribe  of  Oklahoma:  Jicarilla  Apache 
Tribe  of  the  Jicarilla  Apache  Indian 
Reservation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Lower  Brule  Sioux 
Trbe  of  the  Lower  Brule  Reservation, 
South  Dakota;  Mescalero  Apache  Tribe 
of  the  Mescalero  Reservation,  New 
Mexico;  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  Northwestern  Band  of 
Shoshoni  Nation  of  Utah  (Washakie); 
Oglala  Sioux  Tribe  of  the  Fine  Ridge 
Reservation,  South  Dakota;  Omaha  Tribe 
of  Nebraska:  Pawnee  Indian  Tribe  of 
Oklahoma;  Ponca  Tribe  of  Indians  of 


Oklahoma;  Ponca  Tribe  of  Nebraska; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shoshone 
Tribe  of  the  Wind  River  Reservation, 
Wyoming;  Shoshone-Bannock  Tribes  of 
the  Fort  Hall  Reservation  of  Idaho; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Spirit  Lake 
Tribe,  North  Dakota;  Standing  Rock 
Sioiix  Tribe  of  North  &  South  Dakota; 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota;  and 
the  Yankton  Sioux  Tribe  of  South 
Dakota. 

Dated:  January  1.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

[FR  Doc.  01-649  Filed  1-9-01;  8:45  am) 

BdJJNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting  and 
Ecosystem  Roundtable  Amendments 
Subcommittee  Meeting 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meetings. 

summary:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
Roimdtable  will  meet  on  January  25, 
2001  to  discuss  the  2002  Ecosystem 
Restoration  Program  Implementation 
Plan,  project  selection  process,  and 
other  issues.  The  Amendments 
Subcommittee  will  also  meet  on  January 
25,  2001  to  discuss  proposed  contract 
modifications  for  several  ongoing 
ecosystem  restoration  projects.  These 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Ecosystem  Roundtable 
and  Amendments  Subcommittee  or  may 
file  written  statements  for  consideration. 
DATES:  The  BDAC's  Ecosystem 
Roimdtable  meeting  will  be  held  from 
9:30  a.m.  to  1  p.m.  on  Thursday,  January 
25,  2001.  The  Ecosystem  Roundtable 
Amendments  Subcommittee  meeting 
will  be  held  from  2  p.m.  to  4  p.m.  on 
Thursday,  January  25,  2001. 
ADDRESSES:  The  Ecosystem  Roimdtable 
and  Amendments  Subcommittee  will 
meet  at  the  Resources  Building,  1416 
Ninth  Street,  Room  1131,  Sacramento, 
CA  95814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Mills,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 


due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  One  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 

Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  woiking  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  that  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  BDAC  provides  advice 
CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  program. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
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inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  January  4,  2001. 
Lester  A.  Snow, 

Regional  Director,  Mid-Pacific  Region. 
(FR  Doc.  01-658  Filed  1-9-01;  8:45  am] 
BILUNQ  CODE  4310-M-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  September  26,  2000, 
and  published  in  the  Federal  Register 
on  October  13.  2000,  (65  FR  60976),  B.I. 
Chemicals,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class. of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  B.I.  Chemicals,  Inc.  to 
import  phenylacetone  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971.  at  this  time.  DEA 
has  investigated  B.I.  Chemicals.  Inc.  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34.  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  December  11,  2000. 

John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  01-753  Filed  1-9-01;  8:45  am] 

BIUJNG  COOe  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application  Correction 

In  the  Federal  Register  (FR  Doc.  00- 
30294)  Vol.  65,  No.  229  at  page  70936, 
dated  November  28,  2000,  Cerilliant 
Corporation,  14050  Summit  Drive,  Suite 
121,  PO  Box  80189,  Austin,  Texas 
78708-0189,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  for  certain 
basic  classes  of  controlled  substances. 

The  listing  oif  controlled  substance 
should  not  have  included  marihuana 
(7350)  or  tilidine  (9750).  Therefore,  the 
above  listed  controlled  substances  are 
hereby  deleted  from  Cerilliant 
Corporation's  application  for 
registration  as  an  importer. 

The  listing  of  controlled  substance 
should  have  included  etorphine  (9056). 
Therefore,  etorphine  (9056)  is  hereby 
added  to  Cerilliant  Corporation's 
application  for  registration  as  an 
importer. 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substance  for  the  manufacture  of 
analytical  reference  standards. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  (30  days  fi-om  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23,  1975),  all  applicants  for 
registration  to  import  the  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 


CFR  1301.34(a).  (b).  (c),  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  December  14,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  01-758  Filed  1-9-01;  8:45  am) 

BILUNG  0006  4410-(»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  6,  2000, 
Chiragene,  Inc.,  7  Powder  Horn  Drive, 
Warren.  New  Jersey  07059,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

N-Ethylamphetamine  (1475)  

1 

2,5-Dimethoxyamptietamine 

1 

(7396). 

3,4-MethylenedioxyamphetamJne 

1 

(7400). 

4-Methoxyamphetam1ne  (741 1)  ... 

1 

Amphetamine  (1100) 

II 

Mettiylphenidate  (1724) 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  supply 
their  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  March 
12,  2001. 

Dated:  December  4,  2000. 
lohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  01-747  Filed  l-»-01;  8:45  ami 

WLUNG  CODE  4410-09-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enlofciwnt  Administration 

MafHjfacturar  of  Controllad 
Substancas;  Notica  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  26.  2000, 
Medeva  Pharmaceuticals  CA,  Inc.,  3501 
West  Garry  Avenue,  Santa  Ana, 
California  92704,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  n. 

The  firm  plans  to  manufacture 
methyphenidate  to  make  finished 
dosage  forms  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactxire  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12,  2001. 

Dated:  December  4.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  01-750  Filed  1-9-01;  8:45  am] 

BtUJNQ  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminlatration 

Management  of  Controlled 
SutMtances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  Jidy  7,  2000, 
National  Center  for  Dievelopment  of 
Natiiral  Products,  The  University  of 
Kfississippi,  135  Cox  Waller  Complex, 
University,  Mississippi  38677,  made 
application  by  renewal  to  the  IDrug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Marihuana  (7360)  

1 

Tetrahydrocannabinols  (7370)  

1 

The  firm  plans  to  bulk  manufactiire 
for  product  development. 

^y  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactujre  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12.  2001. 

Dated:  December  5,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Division  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-756  Filed  1-9-01;  8:45  am] 

BtLUNQ  COOC  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacture  of  Controlled  Sut>stances; 
Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  20,  2000, 
Norac  Company,  Inc.,  405  S.  Motor 
Avenue,  Azusa,  California  91702,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12,  2001. 

Dated:  December  5.  2000. 
|ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-757  Filed  1-9-01;  8:45  am) 

aaiJNO  CODE  4410-e»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  12,  2000, 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wilmington,  Delaware 
19801,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 

Schedule 

Codeine  (9050) 

Oxycodone  (9143) 

Hydrocodone  (9193) 

Morphine  (9300)  

Thebaine  (9333)  

The  firm  plans  to  manufactiue  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

Any  other  such  applicant  and  any 
person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12,  2001. 

Dated:  December  4,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-748  Filed  1-9-01;  8:45  am] 

BHJJNO  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  September  5,  2000, 
published  in  the  Federal  Register  on 
September  25,  2000,  (65  FR  57622), 
Noramco  Inc.,  1440  Olympic  Drive, 
Athens,  Georgia  30601,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  phenylacetone  (8501) 
and  fentanyl  (9801),  basic  classes  of 
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controlled  substances  listed  in  Schedule 

n. 

The  firm  planned  to  import 
phenylacetone  for  the  production  of 
amphetamine  and  fentanyl  for  seed 
material  for  the  manufacture  of  fentanyl 
base. 

One  registered  bulk  manufacturer  of 
fentanyl  requested  a  hearing  to  deny  the 
proposed  registration  of  Noramco  Inc.. 
to  import  fentanyl.  Noramco  Inc. 
requested  by  letter  that  its  application  to 
import  fentanyl  be  withdrawn. 
Therefore,  Noramco  Inc.'s  application  to 
import  fentanyl  is  hereby  withdrawn. 

No  comments  or  objections  have  been 
received  related  to  the  importation  of 
phenylacetone.  DEA  has  considered  the 
factors  in  tide  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Noramco  Inc.,  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  imder 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971,  at 
this  time.  DEA  has  investigated 
Noramco  Inc.,  to  ensure  that  the 
company's  registration  is  consistent 
with  the  public  interest.  The 
investigations  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Tide 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance 
phenylacetone  (8501)  but  their 
application  to  import  fentanyl  (9801)  is 
hereby  withdrawn. 

Dated:  December  4,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  01-754  Filed  1-9-01;  8:45  am] 

BHXmG  COOE  4410-09-M 


a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Tide  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  25, 
2000,  Organichem  Corporation,  33 
Riverside  Avenue,  Rensselaer,  New 
York  12144,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 


Drug 

Schedule 

Amphetamine  (1100) 

II    ' 

Methylphenidate  (1724) 

Pentobarbital  (2270) 

Meperidine  (9230)  

II 
11 

II 

The  firm  plans  to  manufacture  bulk 
products  for  distribution  to  its 
customers. 

Any  other  such  applicants  and  any 
person  who  is  presenUy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12,2001. 

Dated:  December  4,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  01-749  Filed  1-9-01;  8:45  am] 

BILUNG  COOE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  11,  2000, 
Organix,  Inc.,  240  Salem  Street, 
Wobum,  Massachusetts  01801,  made 
application  by  renewal  of  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufactiuer  or 
cocaine  (9041),  a  basis  class  of 
controlled  substance  listed  in  Schedule 
U. 

The  firm  plans  to  manufactiu-e  of  a 
derivative  of  cocaine  in  gram  quantities 
for  validation  of  synthetic  procedures. 

Any  other  such  applicant  and  any 
person  who  is  presenUy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention,  DEA 


Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12, 2001. 

Dated:  December  4,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-751  Filed  1-9-01;  8:45  am] 
BHJJNG  COOE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  13,  2000, 
Orpharm,  Inc.,  4815  Dacoma  Street, 
Houston,  Texas  77092,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

MethvlDhenidate  (1724) 

II 

Methadone  (9250)  

Methadone-intennediate  (9254)  ... 
Levo-alphacetyimethadol  (9648)  .. 

II 
II 
II 

The  firm  plans  to  manufacture 
methadone  and  methadone-intermediate 
for  production  of  LAAM,  and  to 
manufactxire  methylphenidate  for  a 
customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
12,  2001. 

Dated:  December  21,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  01-755  Filed  1-9-01;  8:45  am] 

BILLING  COOE  4410-09-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notica  of  Registration 

By  Notice  dated  August  14,  2000,  and 
published  in  the  Federal  Register  on 
August  23,  2000,  (65  FR  51332),  Roxane 
Laboratories,  Inc.,  1809  Wilson  Road, 
P.O.  Box  16532,  Columbus,  Ohio 
43216-6532.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  cocaine  (9041),  a  basic  class 
of  controlled  substance  listed  in 
Schedule  U. 

The  firm  plans  to  import  cocaine  to 
manufactiire  topical  solutions  for 
distribution  to  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Roxane  Laboratories,  Inc. 
to  import  cocaine  is  consistent  with  the 
public  interest  aiid  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Roxane  Laboratories,  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 


Fonii  No. 


Dated:  December!  1,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  01-752  Filed  1-9-01;  8:45  am] 

BHXmG  COOC  4410-0»-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  2,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dociimentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ({202}  693-4127  or  by  E- 
mail  to  Kurz-Karin@dol.gov).  To  obtain 
dociunentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ({202} 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA.  OSHA,  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235,  Washington,  DC 
20503  ({202}  395-7316),  on  or  before 
February  9,  2001. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  queility,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Benefit  Accuracy  Measurement. 

0^tB  Number:  1205-0245. 

Affected  Public:  State.  Local,  or  Tribal 
Govt.;  Federal  Government;  Individuals 
or  households;  Business  or  other  for- 
profit;  Not-for-profit  institutions;  Farms. 

Number  of  Respondents:  52. 

Total  Number  of  Responses:  47,160. 

Estimated  Time  Per  Respondent: 
4,917  Hours. 

Total  Burden  Hours:  255,694. 

Total  annualized  capital/startup 
costs:  $336,300. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $106,000. 

Description:  The  Department  of  Labor 
requests  approval  to  revise  the  Benefit 
Accuracy  Measurement  (BAM)  program 
(formerly  known  as  Benefits  Quality 
Control  or  BQC)  to  (1)  measure  the 
acciuacy  of  denied  claims  for 
Unemployment  Compensation  (UC)  as 
part  of  the  existing  BAM  program, 
which  ciurently  includes  only  paid  UC 
claims;  and  (2)  include  interstate  claims 
in  the  BAM  samples  of  paid  claims. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Former  Federal  Employees 
Handbook  No.  391. 

OMB  Number:  1 205-01 79. 

Affected  Public:  State,  Local,  and 
Tribal  Govt.;  Federal  Govenunent; 
Individuals  or  households. 


ETA-931  .. 
ETA-931A 
ETA-933  .. 
ETA-934  ., 
ETA-935  .. 
ETA-936  .. 
ETA-939  .. 


Numt>er  of 
respondents 


78,000 
19.500 
78,000 

3,760 
20,680 

9,400 
75 


Frequency 


On  Occasion 
On  Occasion 
On  Occasion 
On  Occasion 
On  Occasion 
On  Occasion 
On  Occasion 


Total 
responses 


78,000 
19,500 
78,000 

3,760 
20,680 

9.400 
75 


Average 

minutes  per 

response 


.05 
.05 
.05 
.05 
.05 
.05 
1.75 


Est. 
total 
bur- 
den 
hours 


65 

16 

104 

3 

17 

8 

2 
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Form  No. 


Number  of 
respondents 


Frequency 


Total 
responses 


Average 

minutes  per 

response 


Est 
total 
bur- 
den 
hours 


ETA-8-32 
Total  .. 


53 


Twice 


106 


.08 


.14 


209,468 


209,521 


.10 


216 


Total  annualized  capital/startup 
costs:  $0. 

Total  annual  costs  [operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Federal  law  (U.S.C. 
8501-8509)  provides  unemployment 
insurance  protection  to  former  or 
partially  imemployed  Federal  civilian 
employees.  The  forms  continued 
throughout  the  Handbook  are  used  in 
conjunction  with  the  provision  of  this 
benefit  assistance. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  01-729  Filed  1-9-01;  8:45  am) 
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DEPARTMEffT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
State  Allen  Labor  Certiftcation  Activity 
Report 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95),  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  buLrden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  to 
the  collection  of  information  on  the 
State  Alien  Labor  Certification  Activity 
Report.  A  copy  of  the  proposed 


information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
March  12.  2001. 

AODflESSES:  Comments  and  questions 
regarding  the  collection  of  iiifonnation 
on  Form  ETA  9037,  State  Alien  Labor 
Certification  Activity  Report,  should  be 
directed  to  Dale  M.  Ziegler,  Chief, 
Division  of  Foreign  Labor  Certifications, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  C- 
4318,  Washington,  DC  20210  ((202) 
693-3010  (this  is  not  a  toll-fi«e 
nimiber)). 

SUPPt.EMENTARY  INFORMATION: 
L  Background 

Alien  labor  certification  programs 
administered  by  the  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL  or 
Department)  require  State  Employment 
Security  Agencies  (SESAs)  to  initially 
process  applications  for  permanent  and 
temporary  labor  certifications  filed  by 
U.S.  employers  on  behalf  of  alien 
workers  seeking  to  be  employed  in  the 
U.S.  SESAs  are  also  responsible  for 
issuing  prevailing  wage  determinations, 
reviewing  employer-provided  wage 
surveys  or  other  som-ce  data,  conducting 
housing  inspections  of  facilities  offered 
to  migrant  and  seasonal  workers,  and 
conducting  and  monitoring  recruitment 
activities  seeking  qualified  U.S.  workers 
for  the  jobs  employers  are  attempting  to 
fill  with  foreign  workers.  The  SESAs 
perform  these  functions  under  a 
reimbursable  grant  that  is  awarded 
annually.  The  information  pertaining  to 
these  functions  is  collected  on  the  Form 
ETA  9037  and  will  be  used  by 
Departmental  staff  to  manage  alien  labor 
certification  programs  in  the  SESAs. 
The  Department  will  be  able  to  monitor 
the  niunber  of  applications  that  the 
State  has  received,  processed,  and 
forwarded  to  ETA  Regional  offices,  and 
the  number  of  prevailing  wage 
determinations  issued  to  employers 
imder  the  permanent  and  temporary 
labor  certification  programs,  as  well  as 
the  H-lB  program  for  nonimmigrant 


professionals  in  specialty  occupations. 
The  information  on  workload  will  be 
used  for  formulating  budget  estimates 
for  both  State  and  Federal  workloads, 
and  for  monitoring  a  State's 
performance  against  the  Grant 
Statement  of  Work  and  Work  Plan. 
Without  such  information,  the  budget 
workload  figures  will  be  estimates  and 
the  allocation  of  funding  to  the  SESAs 
will  not  reflect  the  true  workload  in  a 
State. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information,  e.g., 
permitting  electronic  submissions  of 
responses. 

m.  Current  Actions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  imder  the  INA 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  the  State  Alien  Labor 
Certification  Activity  Report. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  State  Alien  Labor  Certification 
Activity  Report. 

OMB  Number:  1205-0319. 

Agency  Number:  Form  ETA  9037. 

Recordkeeping:  Semi- Annually. 

Affected  Public:  State  governments. 

Total  Responses:  108. 

Average  Time  Per  Response:  2  hoius. 


2008 
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Total  Burden  Cost  (Capital/Startup): 
0. 

Total  Burden  Cost  (Operating/ 
Maintaining):  $50  per  response. 

Comment  Language:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  infonnation 
collection  request;  they  will  also  be 
become  a  matter  of  public  record. 

Signed  at  Washington  D.C.  this  22nd  day 
of  December  2000. 

Grace  A.  Kilbane, 

Administrator.  Office  of  Workforce  Security. 
[FR  Doc.  01-727  Filed  1-9-01;  8:45  am) 
BMJJNQ  cooe  4sio-ao-# 


DEPARTMENT  OF  LABOR 

EmployiiMnt  and  Training 
Administration 

Propoaad  infonnation  Coilection 
RaquMt  Submitted  for  Public 
Commant  and  Racommandations; 
Stata  Allan  Labor  Carttflcation  Activity 


ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden        i. 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95),  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
propwly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  to 
the  collection  of  information  on  the 
Attestations  by  Facilities  Temporarily 
Employing  H— IC  Nonimmigrant  Ahens 
as  Registered  Nurses.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
March  12.2001. 

ADDRESSES:  Comments  and  questions 
regarding  the  collection  of  information 
on  Form  ETA  9081,  Attestations  by 


Facilities  Temporarily  Employing  H-lC 
Nonimmigrant  Aliens  as  Registered 
Nurses,  should  be  directed  to  Dale  M. 
Zlegler.  Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room 
C-^318,  Washington,  DC  20210  ((202) 
693-3010  (this  is  not  a  toll-free 
number)). 

SUPPtEMENTARY  INFORMATION: 
I.  Background 

The  information  collection  is  required 
due  to  amendments  creating  a  new  H- 
IC  nonimmigrant  classification  for 
aliens  temporarily  employed  as 
registered  nurses  in  the  U.S.  under 
section  212(m)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101  et  seq.) 
(INA).  The  amendments  by  the  Nursing 
Relief  for  Disadvantaged  Areas  Act  of 
1999,  pertain  to  a  health  care  facility's: 
Qualification  to  employ  H-lC  nurses; 
payment  of  a  wage  which  wiU  not 
adversely  affect  wages  and  working 
conditions  of  similarly  employed 
registered  niu^es;  payment  of  wages  to 
aliens  at  rates  paid  to  other  registered 
nurses  similarly  employed  by  the 
facility;  taking  timely  and  significant 
steps  designed  to  recruit  and  retain  U.S. 
nurses  in  order  to  reduce  dependence 
on  nonimmigrant  nurses;  absence  of  a 
strike/lockout  or  lay  off  of  nurses;  notice 
to  workers  of  its  intent  to  petition  for  H- 
IC  nurses;  percentages  of  H-lC  nurses 
to  be  employed  at  the  facility;  and 
placement  of  H-lC  nurses  within  the 
facility. 

Facilities  must  submit  attestations  to 
the  Department  of  Labor  (Department) 
as  a  condition  for  petitioning  the 
Immigration  and  Naturalization  Service 
for  H-lC  nonimmigrant  nurses.  Within 
the  Department,  the  attestation  process 
is  administered  by  the  Employment  and 
Training  Administration,  while 
investigations  and  enforcement 
regarding  the  attestations  is  handled  by 
the  Employment  Standards 
Administration. 

The  INA  further  requires  that  the 
Department  make  available  for  public 
examination  in  Washington,  DC,  a  list  of 
employers  which  have  filed  attestations, 
and  for  each  such  employer,  a  copy  of 
the  employer's  attestation  and 
accompanying  documentation  it  has 
received. 

n.  Review  Focus 

The  Department  of  Labor  is 
particxdarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  Information 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  Including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  Information,  e.g., 
permitting  electronic  submissions  of 
responses. 

m.  Current  Actions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  imder  the  INA 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  employers'  seeking  to  use 
H-lC  nonimmigrant  aliens  as  registered 
nurses. 

Type  of  Review:  Extension. 
^Agency:  Employment  and  Training 
Administration. 

Title:  Attestations  by  Facilities 
Temporarily  Employing  H-lC 
Noninmugrant  Aliens  as  Registered 
Nurses. 

OMB  Number:  1205-0415. 

Agency  Number:  Form  ETA  9081. 

Recordkeeping:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions. 

Total  Responses:  1 . 

Average  Time  Per  Response:  1  hour. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $25  per  response. 

Comment  Language:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also  be 
become  a  matter  of  public  record. 

Signed  at  Washington  D.C.  this  22nd  day 
of  December,  2000. 
Grace  A.  Kilbane, 

Administrator.  Office  of  Workforce  Security. 
(FR  Doc.  01-728  Filed  l-»-01;  8:45  am) 
HLLMQ  cooe  4S10-aO-P 


NATIONAL  COUNCIL  ON  DISABILITY 

Sunahlna  Act  Rlaating 

TYPE:  Quarterly  Meeting. 
agency:  National  Council  on  Disability. 
SUMMARY:  This  notice  set  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability  (NCD). 
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Notice  of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sxmshine  Act,  (P.L.  94-409). 

Quarterly  Meeting  Dates:  February  5- 
6,  2001,  8:30  a.m.  to  5  p.m. 
LOCATION:  Landmark  Resort  Hotel,  1501 
South  Ocean  Boulevard,  Myrtie  Beach, 
South  Carolina;  843-448-9441. 
CONTACT  INFORMATION:  Mark  S.  Quigley, 
Public  Affairs  Specialist,  National 
Coimcil  on  Disability,  1331  F  Street 
NW.  Suite  1050.  Washington.  DC 
20004-1107;  202-272-2004  (Voice). 
202-272-2074  (TTY).  202-272-2022 
(Fax). 

Agency  Mission:  NCD  is  an 
Independent  federal  agency  composed 
of  15  members  appointed  by  the 
President  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities.  Including  people  from 
culturally  diverse  backgrounds, 
regardless  of  the  nature  of  severity  of  the 
disability;  and  to  empower  people  with 
disabilities  to  achieve  economic  self- 
sufficiency,  independent  living,  and 
inclusion  and  Integration  into  all 
aspects  of  society. 

Accommodations:  Those  needing  sign 
language  interpreters  or  other  disability 
accommodations  should  notify  NCD  at 
least  one  week  prior  to  this  meeting. 

Language  Translation:  In  accordance 
with  Executive  Order  13166.  improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency,  those 
people  with  disabilities  who  are  limited 
English  proficient  and  seek  translation 
services  for  this  meeting  should  notify 
NCD  at  least  one  week  prior  to  this 
meeting. 

Multiple  Chemical  Sensitivity/ 
Environmental  Illness:  People  with 
multiple  chemical  sensitivity/ 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  to  attend  this  meeting.  To 
reduce  such  exposure.  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  the  meeting. 
Smoking  is  prohibited  in  the  meeting 
room  and  surrounding  area. 

Open  Meeting:  In  accordance  with  the 
Government  in  the  Sunshine  Act  and 
NCD's  bylaws,  this  quarterly  meeting 
will  be  open  to  the  public  for 
observation,  except  where  NCD 
determines  that  a  meeting  or  portion 
thereof  should  be  closed  in  accordance 
with  NCD's  regidations  pursuant  to  the 
Government  in  the  Siuishine  Act.  A 
majority  of  NCD  members  present  shall 
determine  when  a  meeting  or  portion 
thereof  is  closed  to  the  public,  in 
accordance  with  the  Government  in  the 


Sunshine  Act.  At  meetings  open  to  the 
public,  NCD  may  determine  when  non- 
members  may  participate  in  its 
discussions.  Observers  are  not  expected 
to  participate  in  NCD  meetings  and 
unless  requested  to  do  so  by  an  NCD 
member  and  recognized  by  the  NCD 
chairperson. 

Agenda:  The  proposed  agenda 
includes: 
Reports  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee 

Reports 
Executive  Session  (closed) 
Unfinished  Business 
New  Business 
Aimouncements 
Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
vtdll  be  available  after  the  meeting  for 
public  Inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington.  DC,  on  January  8, 
2001. 

Eth«l  D.  Briggs, 
Executive  Director. 

[FR  Doc.  01-971  Filed  1-8-01;  3:53  pm] 
BILLING  CODE  6820-MA-4I 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  No.  50-331] 

Nuclear  Management  Company,  LLC, 
Duane  Arnold  Energy  Center; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-49,  issued 
to  Nuclear  Management  Company,  LLC 
(the  licensed  operator)  and  lES  Utilities 
Inc.,  Central  Iowa  Power  Cooperative, 
Com  Belt  Power  Cooperative  (the 
licensed  owners),  for  operation  of  the 
Duane  Arnold  Energy  Center,  located  in 
Liim  County,  Iowa. 

Environmental  Assessment 

Identification  of  the  Proposed 

The  proposed  action  would  revise 
Facility  Operating  License  No.  DPR-49 
to  reflect  the  change  in  one  of  the 
licensee's  names  from  lES  Utilities  Inc., 
to  Interstate  Power  and  Light  Company. 

The  proposed  action  is  in  accordance 
with  lES  Utilities  Inc.'s  application  for 
license  amendment  dated  June  14,  2000, 
adopted  by  Nuclear  Management 
Company,  LLC,  by  letter  to  the  NRC 
dated  October  5,  2000. 


The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
have  the  license  accurately  reflect  the 
new  legal  name  of  the  licensee.  The 
proposed  action  will  reflect  the  results 
of  plans  by  the  Alliant  Energy 
Corporation  (AEC,  owner  of  lES  Utilities 
Inc.)  to  merge  and  consolidate  another 
utility  it  owns.  Interstate  Power 
Company,  with  lES  Utilities  ]nc.  (lES), 
and  change  the  name  of  the  surviving 
corporation,  lES,  to  Interstate  Power  and 
Light  Company. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  change  to  the  license 
and  concludes  that  there  will  be  no 
Impact  on  the  status  of  the  operating 
license  (OL)  or  the  continued  operation 
of  the  plant,  since  the  proposed  change 
is  solely  administrative  in  nature.  The 
proposed  change  updates  the  OL  so  that 
references  to  the  licensee's  name  will  be 
consistent  with  the  new  corporate  name, 
Interstate  Power  and  Light  Company,  of 
the  licensee. 

The  proposed  change  is 
administrative  in  nature  and  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  or  amounts  of  any  effluents 
that  may  be  released  offslte,  and  there 
is  no  significant  Increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  the  NRC  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  The  proposed  change  is 
administrative  in  nature  and  does  not 
involve  any  physical  features  of  the 
plant.  Thus,  the  proposed  change  does 
not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  Impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  "no 
action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmentsil 
Statement  Relating  to  the  Operation  of 
Duane  Arnold  Energy  Center,"  dated 
March  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consiUted  with  the  Iowa 
State  official,  Mr.  D.  Fleeter  of  the 
Department  of  Public  Health,  regarding 
the  enviroiunental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
htunan  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  application 
dated  June  14,  2000.  Documents  may  be 
examined,  and/or  copied  for  .a  fee,  at  the 
NRC's  F*ublic  Dociunent  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
www.nrc.gov  (the  Electronic  Reading 
Room). 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Conunission. 
John  F.  Slang, 

Senior  Project  Manager,  Section  1.  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-731  Filed  1-9-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting  to  Solicit 
Stalceholder  Input  on  the  Use  of  Risk 
Information  in  ttie  Nuclear  Materials 
Regulatory  Process:  Case  Studies  on 
Gas  Chromatographs,  Static 
Eliminators  and  Fixed  Gauges 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUIIMARY:  The  U.S.  Nuclear  Regtdatory 
Commission  (NRC)  staff  is  developing 
an  approach  for  using  risk  information 
in  the  nuclear  materials  and  waste 


regtilatory  process.  As  part  of  this  effort, 
the  NRC  staff  is  conducting  case  studies 
on  a  spectrum  of  activities  in  the 
nuclear  materials  and  waste  arenas, 
including  the  regulation  of  gas 
chromatographs,  fixed  gauges,  and  static 
eliminators.  The  purpose  of  the  case 
studies  is  to  illustrate  what  has  been 
done  and  what  could  be  done  in  the 
materials  and  waste  arenas  to  alter  the 
regulatory  approach  in  a  risk-informed 
manner,  and  to  establish  a  framework 
for  using  a  risk-informed  approach  in 
the  materials  and  waste  arenas  by 
testing  a  set  of  draft  screening  criteria, 
and  determining  the  feasibility  of  safety 
goals. 

NRC  staff  is  in  the  initial  phase  of  the 
case  studies  on  gas  chromatographs, 
fixed  gauges,  and  static  eliminators.  The 
purpose  of  this  meeting  is  to:  (1) 
Commiuiicate  to  stakeholders  the  status 
of  these  case  studies;  (2)  receive 
feedback  and  comments  frova. 
stakeholders  before  continuing  with  the 
case  studies;  and  (3)  solicit  from 
stakeholders  comments  or  insights 
regarding  the  use  of  risk  information  in 
the  NRC's  regulation  of  gas 
chromatographs,  fixed  gauges,  and  static 
eliminators.  The  tentative  agenda  for  the 
meeting  is  as  follows: 

1.  Opening  remarks. 

2.  Provide  background  information 
and  general  discussion  on  case  studies. 

3.  Present  status  of  case  study  on  gas    . 
chromatographs  and  receive  feedback 
and  comments  from  meeting  attendees. 

4.  Present  status  of  case  study  on 
static  eliminators  and  receive  feedback 
and  comments  from  meeting  attendees. 

5.  Present  status  of  case  study  on 
fixed  gauges  and  receive  feedback  and 
comments  from  meeting  attendees. 

6.  Receive  general  comments, 
feedback,  and  insights  from  meeting 
attendees  vtith  regard  to  the  case  studies 
and  to  using  risk  information  in  the 
NRC's  regulation  of  gas  chromatographs, 
fixed  gauges,  and  static  eliminators. 

7.  Closing  remarks. 

The  meeting  is  open  to  the  public;  all 
interested  parties  may  attend  and 
provide  conunents.  Persons  who  wish  to 
attend  the  meeting  should  contact 
Marissa  Bailey  no  later  than  January  29, 
2001. 

DATES:  The  meeting  will  be  held  on 
February  9,  2001,  from  9  a.m.  to  4  p.m., 
in  the  U.S.  Nuclear  Regulatory 
Commission  Auditorium,  11545 
Rockville  Pike,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marissa  Bailey,  Mail  Stop  T-8-A-23, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-7648;  Internet: 
MGB®NRC.GOV. 


SUPPt.EMENTARY  INFORMATION:  The  NRC 
staff's  case  study  approach,  the  draft 
screening  criteria,  and  the  case  study 
areas  under  consideration  are  described 
in  the  "Plan  for  Using  Risk  Information 
in  the  Materials  and  Waste  Arenas:  Case 
Studies"  which  has  been  published  in 
the  Federal  Register  (65  FR  66782, 
November  7,  2000).  Copies  of  this  plan 
are  also  available  on  the  Internet  at 
http://www.nrc.gov/NMSS/IMNS/ 
riskassessment.htm].  Written  requests 
for  single  copies  of  this  plan  may  also 
be  submitted  to  the  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Materials  Safety  and 
Safeguards,  Risk  Task  Group,  Mail  Stop 
T-8-A-23,  Washington,  DC  20555- 
0001. 

Dated  at  Rockville,  MD,  this  4th  day  of 
January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
La%vr8nce  E.  Kokaiko, 
Section  Chief  Risk  Task  Croup,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  01-732  Filed  1-9-01;  8:45  am] 

BILUNGCOOE  75«0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regidar  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  trom  December 
18,  2000,  through  December  29,  2000. 
The  last  biweekly  notice  was  published 
on  December  27,  2000  (65  FR  81907). 
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Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Sigiuficant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each, 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
•expects  that  the  need  to  take  this  action 
will  occur  very  infrequentiy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 


Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first  ' 
floor),  Rockville,  Maryland  20852.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is. 
discussed  below. 

By  February  9,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rtiles  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission 's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  Floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  and  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  ainendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
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Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852,  by 
Xhe  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Doomient  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
the  Electronic  Reading  Room). 

AmerGen  Energy  Company,  IIC.  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  1.  Dauphin  County, 
Pennsyhnmia 

Date  of  amendment  request:  October 
20,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Technical  Specification  (TS) 
surveillance  interval  for  emergency 
diesel  generator  (EDO)  maintenance 
from  annually  to  2  years.  This  interval 
is  in  conformance  with  guidelines  of  the 
Fairbanks  Morris  Owner's  Group  and 
the  EDG  manufacturer. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9t(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  do  not  affect  the  ability  of  the 
Emergency  Diesel  Generators  (EDCs)  to 
mitigate  the  consequences  of  an  accident, 
including  the  loss  of  coolant  accident 
coupled  with  loss  of  offsite  power  accident, 
which  would  be  considered  the  most 


demanding  on  EDG  System  and  components. 
A  reduction  in  the  number  of  diesel  outages 
will  also  reduce  the  possibility  of  introducing 
problems  resulting  from  human  error  or 
foreign  material  intrusion.  Extending  the 
maintenance  interval  should  reduce  the  two- 
year  unavailability  from  about  2%  to  about 
1.4%.  This  is  an  approximate  30%  reduction 
in  unavailability.  Aii  extension  of  the  outage 
inspection  frequency  to  24  months  will  result 
in  Increased  EDG  availability  to  mitigate  the 
consequences  of  a  potential  accident.  When 
this  program  is  taken  in  its  entirety,  the 
extended  maintenance  intervals,  coupled 
with  the  defined  enhancements,  is  judged  to 
result  in  an  overall  increase  in  Emergency 
Diesel  Generator  availability  and  reliability. 
The  surveillance  testing  requirements  of 
Technical  Specifications  Section  4.6.1a&b 
will  continue  to  verify  the  op^^ability  and 
reliability  of  the  EDG  System.  Therefore, 
of>eration  of  the  focility  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  previously 
evaluated. 

The  Emergency  Diesel  Generator  System  is 
not  an  accident  initiator.  The  operation, 
testing,  and  design  of  the  Emergency  Power 
System  (including  the  Emergency  Diesel 
Generators)  is  not  being  changed.  The 
maintenance  inspection  interval  is  being 
exfianded  from  annual  to  two  years  and  will 
improve  availability  and  enhance  reliability. 
Plant  design  requires  the  full  load  capability 
of  one  Emergency  Diesel  Generator  to 
support  accident  loads  and  the  respective 
emergency  electrical  busses.  Performance  of 
the  maintenance  inspection  on  the  extended 
interval  will  not  have  an  adverse  affect  on  the 
ability  of  the  Emergency  Diesel  Generators  to 
meet  the  design  response  criteria  or 
contribute  to  the  occurrence  or  the 
consequences  of  an  accident.  The  proposed 
changes  do  not  involve  any  physical  design 
or  operation  changes  that  could  create  a 
malfunction  extending  beyond  an  individual 
Emergency  Diesel  Generator,  nor  does  it 
increase  the  potential  for  a  common-mode 
Emergency  Diesel  Generator  failure. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  frvm  any 
previously  evaluated. 

3.  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  change  of  the  maintenance  inspection 
frequency  and  the  detailed  programmatic 
changes  that  implement  the  Fairbanks  Morse 
Owners  Group  recommendations,  will 
increase  the  availability  and  reliability  of  the 
Emergency  Diesel  Generators.  Based  on 
improving  the  availability  and  reliability,  the 
margin  of  safety  will  actually  be  enhanced. 
The  amount  of  time  the  Emergency  Diesel 
Generators  are  out-of-service  during  on-line 
maintenance  will  decrease,  thereby  reducing 
the  number  of  plant  operating  hours  that  the 


unit  is  exposed  to  a  single  mode  failure. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

Based  on  the  analysis  provided  herein,  the 
proposed  change  meets  the  requirements  of 
10  CFR  50.92(c)  and  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street,  S23-1, 
Philadelphia,  PA  19103. 

NBC  Section  Chief:  Marsha 
Gamberpni. 

Calvert  Cliffs  Nuclear  Power  Plant.  Inc.. 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2.  Calvert 
County,  Maryland 

Date  of  amendment  request: 
September  14,  2000  as  supplemented  on 
December  21,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  incorporates 
the  changes  described  below  into  the 
Technical  Specifications  (TSs)  for 
Calvert  Cliffs  Unit  2.  Calvert  Cliffs 
Nuclear  Power  Plant,  Inc.  (the  licensee) 
also  requested  an  exemption  for  Calvert 
Cliffs  Unit  2  from  the  requirements  of  10 
CFR  50.46, 10  CFR  50.44,  and  10  CFR 
Part  50,  Appendix  K. 

The  exemption  and  TS  change  wiU 
allow  a  lead  fuel  assembly  (LFA)  with 
a  limited  nimiber  of  fuel  rods  clad  with 
advanced  zirconium-based  alloys  to  be 
inserted  into  the  core  during  the  next 
Unit  2  refueling  outage,  schedided  to 
begin  in  March  2001.  This  LFA  was 
approved  to  be  inserted  into  Unit  1 
Cycle  15.  Because  of  concerns  with 
corrosion  performance,  ail  of  the 
Anilndoy,  Alloy  C,  and  Zr-2P  clad  rods 
were  removed  from  this  LFA  and 
replaced  with  OPTIN  and  Alloy  E  rods 
from  another  LFA.  Due  to  the  length  of 
time  needed  to  perform  this  activity  and 
the  dtiration  of  the  Unit  1  outage,  it  was 
not  possible  to  reinsert  this  LFA  into 
Unit  1  for  Cycle  15  operation.  Therefore, 
the  licensee  is  requesting  approval  to 
insert  this  assembly  into  Unit  2  for 
Cycle  14  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Would  not  involve  a  significant  increase 
n  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Supporting  analyses  indicate  that  since  the 
LFA  will  be  placed  in  a  non-limiting 
location,  the  placement  scheme  and  the 
similarity  of  the  advanced  alloys  to  zircaloy- 
4  will  assure  that  the  behavior  of  the  fuel 
rods  with  these  alloys  are  bounded  by  the 
fuel  performance  and  safety  analyses 
performed  for  the  zircaloy-4  clad  fuel  rods 
currently  in  the  Unit  2  Core.  Therefore,  the 
addition  of  these  advanced  claddings  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  frtim  any 
accident  previously  evaluated. 

The  proposed  change  does  not  add  any 
new  equipment,  modify  any  interfaces  with 
existing  equipment,  change  the  equipment's 
function,  or  change  the  method  of  operating 
the  equipment.  The  proposed  change  does 
not  affect  normal  plant  operations  or 
configuration.  Since  the  proposed  change 
does  not  change  the  design,  configuration,  or 
operation,  it  could  not  become  an  accident 
initiator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
[kind]  of  accident  bom  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Supporting  analyses  indicate  that  since  the 
LFA  will  be  placed  in  a  non-limiting 
location,  the  placement  scheme  and  the 
similarity  of  the  advanced  alloys  to  zircaloy- 
4  will  assure  that  the  behavior  of  the  fuel 
rods  with  these  alloys  are  bounded  by  the 
fuel  performance  and  safety  analyses 
performed  for  the  zlrcaloy-4  clad  fuel  rods 
currently  in  the  Unit  2  Core.  Therefore,  the 
addition  of  these  advanced  claddings  does 
not  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]a.y  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Marsha 
Gamberoni. 


Duke  Energy  Corporation,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  October 
20,  2000. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specification  3.7.10,  "Control 
Room  Area  Ventilation  System 
(CRAVS)."  The  primary  purpose  of  the 
request  is  to  eliminate  the  requirement 
for  the  CRAVS  high  chlorine  protection 
function.  Duke  Energy  Corporation  (the 
licensee)  indicated  that  a  chlorine 
detection  system  with  safety  related 
detectors  and  automatic  CRAVS  intake 
isolation  capability  is  no  longer  needed 
at  Catawba.  In  addition,  the  licensee  is 
also  requesting  NRC  approval  to  allow 
the  use  of  non-safety  related  detectors 
and  to  delete  the  automatic  intake 
isolation  capability.  Finally,  the 
amendments  would  also  revise  the 
Bases  for  the  CRAVS  to  more  clearly 
describe  the  system  function  and  to 
make  other  clarifying  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  discussion  is  a  sununary  of 
the  evaluation  of  the  changes  contained  in 
this  proposed  amendment  against  the  10  CFR 
S0.92(c)  requirements  to  demonstrate  that  all 
three  standards  are  satisfied.  A  no  significant 
hazards  consideration  is  indicated  if 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not: 

1.  Involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an  accident 
previously  evaluated.  Neither  the  CRAVS, 
nor  its  automatic  control  room  intake 
isolation  function  on  a  high  chlorine 
condition  is  capable  of  initiating  any 
accident.  The  CRAVS  is  responsible  for 
maintaining  an  acceptable  environment  in 
the  control  room  during  normal  operation 
and  accident  conditions.  The  CRAVS  will 
continue  to  function  as  designed  to  provide 
this  environment  in  accordance  with  all 
applicable  TS.  Following  implementation  of 
this  amendment,  Catawba  plans  to  pursue 
elimination  of  the  automatic  intake  isolation 
capability.  This  will  not  affect  the  system's 
ability  to  maintain  an  acceptable  control 
room  environment  during  and  following  an 
accident.  No  other  design  changes  to  the 


system  are  being  made.  It  has'been  shown 
that  the  quantity  of  gaseous  chlorine  used  at 
Catawba  is  less  than  the  threshold  stated  in 
applicable  Regulatory  Guides.  Hence,  there  is 
no  control  room  habitability  issue  due  to 
chlorine.  Therefore,  there  will  be  no  Impact 
on  any  accident  probabilities  or 
consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  The  elimination  of  the 
automatic  intake  isolation  capability  will  not 
introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  Impact  any  plant  systems  that  are 
accident  initiators  and  does  not  impact  any 
safety  analyses. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  th'e  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this 
amendment.  The  performance  of  the  CRAVS 
in  response  to  normal  and  accident 
conditions  vsrlll  not  be  impacted.  There  is  no 
risk  significance  to  this  proposed 
amendment,  as  no  reduction  in  system  or 
component  availability  will  be  incurred.  No 
safety  margins  will  be  impacted. 

Based  upon  the  preceding  discussion, 
Duke  has  concluded  that  the  proposed 
amendment  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  Richard  L.  Emch. 

Jr. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant.  Unit  1.  Lake 
County.  Ohio 

Date  of  amendment  request: 
December  11,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  woidd 
modify  the  existing  Minimum  Critical 
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Power  Ratio  (MCPR)  Safety  Limit 
contained  in  Technical  Speciflcation 
2.1.1.2.  Specifically,  the  change 
modifies  the  MCPR  Safety  Limit  value, 
as  calculated  by  Global  Nuclear  Fuel,  by 
increasing  the  limit  for  two  recirculation 
loop  operation  from  1.09  to  1.10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Per  the  Perry  Nuclear  Power  Plant  (PNPP) 
Updated  Safety  Analysis  Report  (USAR) 
Section  4.2.1,  the  fuel  system  design  bases 
are  provided  in  the  General  Electric  Standard 
Application  for  Reactor  Fuel  (GESTAR  II). 
The  Minimum  Critical  Power  Ratio  (MCPR) 
Safety  Limit  is  one  of  the  limits  used  to 
protect  the  fuel  in  accordance  with  the 
design  basis.  The  NRC-approved  MCPR 
Safety  Limit  calculations  establish  margin  to 
the  onset  of  transition  boiling.  The  basis  of 
the  MCPR  Safety  Limit  calculation  remains 
the  same,  ensuring  that  greater  than  99.9%  of 
all  fuel  rods  in  the  core  avoid  transition 
boiling.  These  NRC-approved  calculations 
were  used  to  determine  the  proftosed  limit, 
therefore  there  is  not  an  increase  in  the 
probability  of  transition  boiling.  Also,  the 
change  does  not  result  in  any  physical  plant 
modifications  or  physically  a^ect  any  plant 
components.  Therefore,  no  individual 
precursors  of  an  accident  are  afiiscted.  As  a 
result,  there  is  no  increase  in  the  probability 
of  occurrence  of  a  previously  analyzed 
accident. 

The  fundamental  sequences  of  accidents 
and  transients  have  not  been  altered.  The 
Safety  Limit  MCPR  is  established  to  avoid 
fuel  damage  in  response  to  anticipated 
operational  occurrences.  Compliance  with  a 
MCPR  safety  limit  greater  than  or  equal  to  the 
calculated  value  will  ensure  that  less  than 
0.1%  of  the  fual  rods  will  experience  boiling 
transition.  This  in  turn  ensures  fuel  damage 
does  not  occur  following  transients  due  to 
excessive  thermal  stresses  on  the  fuel 
cladding.  The  MCPR  Operating  Limits  are  set 
higher  [i.e.,  more  conservative)  than  the 
Safety  Limit  such  that  potentially  limiting 
plant  transients  prevent  the  MCPR  from 
decreasing  below  the  MCPR  Safety  Limit 
during  the  transient.  Therefore,  there  is  no 
impact  on  any  of  the  limiting  USAR 
Appendix  15B  transients.  The  radiological 
consequences  remain  the  same  as  previously 
stated  in  the  USAR.  Therefore,  the 
consequences  of  an  accident  do  not  increase 
over  previous  evaluations  in  the  USAR. 

2.  The  pro[K>sed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  basis  is  preserved, 
which  is  to  ensure  that  transition  boiling 
does  not  occur  in  at  least  99.9%  of  the  fuel 
rods  in  the  core  as  a  result  of  the  limiting 
postulated  transient.  The  value  is  calculated 


in  accordance  with  GESTAR  II.  The  GESTAR 
II  analyses  have  been  accepted  by  the  NRC 
as  comprehensive  for  ensuring  that  fuel 
designs  will  perform  within  acceptable 
bounds.  The  MCPR  Safety  Limit  is  one  of  the 
limits  established  to  ensure  the  fuel  is 
protected  in  accordance  with  the  design 
basis.  The  function,  location,  operation,  and 
handling  of  the  fuel  remain  unchanged.  No 
cheuiges  in  the  design  of  the  plant  or  the 
method  of  operating  the  plant  are  associated 
with  this  revised  safety  limit  value. 
Therefore,  no  new  accident  precursors  are 
created  due  to  this  change.  As  a  result,  no 
new  or  different  kind  of  accident  from  any 
previously  evaluated  is  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  change  revised  the  PNPP  MCPR 
Safety  Limit  value.  The  new  MCPR  Safety 
Limit  value  does  not  alter  the  design  or 
function  of  any  plant  system,  including  the 
fuel.  The  new  MCPR  Safety  Limit  value  was 
.  calculated  using  NRC-approved  methods 
described  in  GESTAR  n.  The  MCPR  Safety 
Limit  value  is  consistent  with  GESTAR  11,  the 
NRC  Safety  Evaluation  of  GESTAR  D,  and  the 
Technical  Specification  Bases  (Section 
2.1.1.2)  for  the  MCPR  Safety  Umit.  Use  of 
these  methods  satisfies  the  fuel  design  safety 
criteria  that  less  than  0.1%  of  the  fuel  rods 
are  predicted  to  experience  transition  boiling 
if  the  safiety  limit  is  not  violated.  Therefore, 
enforcing  Uie  new  value  for  the  MCPR  Safety 
Limit  does  not  involve  a  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron.  OH  44308. 

NBC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  October 
23,  2000. 

Description  of  amendment  request: 
The  proposed  license  amendments 
would  revise  Table  3.3-5,  Accident 
Monitoring  Instrumentation,  and  Table 
4.3-4,  Accident  Monitoring 
Instrumentation  Surveillance 
Requirements.  The  revision  would 
delete  reference  to  the  containment 
hydrogen  monitors  from  the  Accident 
Monitoring  Instrumentation. 
Additionally,  the  proposed  amendments 
would  delete  Technical  Specification 
(TS)  3/4.6.5,  Combustible  Gas  Control- 
Hydrogen  Monitors,  and  TS  3/4.6.6. 


Post  Accident  Containment  Vent 
System. 

In  addition,  the  licensee  requested  an 
exemption  from  the  requirements  of  10 
CFR  50.44,  "Standards  for  Combustible 
Gas  Control  Systems  in  Light-Water- 
Cooled  Power  Reactors  and  10  CFR  Part 
50.  Appendix  E.  Section  VI,  "Emergency 
Response  Data  System."  The  purpose  of 
the  exemption  is  to  remove  the 
requirements  for  hydrogen-control 
systems  frtjm  the  Turkey  Point  (TP) 
Units  3  and  4  design  basis.  Moreover, 
the  licensee's  submittal  requested  a 
change  to  the  Confirmatory  Order  dated 
March  14. 1983,  and  revised  by  NRC 
letter  dated  October  5,  2000,  confirming 
TP  Units  3  and  4  commitments  related 
to  NUREG-0737,  post-TMI 
requirements.  Specifically,  the  licensee 
requests  deletion  of  the  commitment  to 
NUREG-0737.  Item  n.F,I,  Item  6. 
Containment  Hydrogen  Monitor 
requirements.  "The  exemption  request 
and  the  revision  to  the  Confirmatory 
Order  will  be  evaluated  separately  from 
the  proposed  license  amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fiacihty  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  Containment  Combustible  Gas 
Control  System  is  composed  of  two  hydrogen 
monitors,  the  Post-Accident  Containment 
Vent  System,  and  a  leased  hydrogen 
recombiner.  Hydrogen  control  components 
are  not  considered  to  be  accident  initiators. 
Therefore,  this  change  does  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  Containment  Combustible  Gas  Control 
System  is  provided  to  ensure  that  the 
hydrogen  concentration  is  maintained  below 
4.0%  so  that  containment  integrity  is  not 
challenged  following  a  design  basis  Loss  Of 
Coolant  Accident  (LOCA).  &cisting  analysis 
show  that  the  hydrogen  concentration  will 
not  reach  4.0%  for  at  least  12  days  after  a 
design  basis  LOCA.  Containment  failure  due 
to  hydrogen  combustion  without  the  Post- 
Accident  Containment  Vent  System  and 
backup  hydrogen  recombiner  is  not  credible 
based  on  the  results  of  the  Tiu-key  Point 
Units  3  and  4  Individual  Plant  Examination 
study.  Therefore,  this  change  does  not 
increase  the  consequences  of  accidents 
previously  evaluated. 

Removal  of  the  existing  requirements  for 
hydrogen  control  will  reduce  the 
consequences  of  postulated  accidents  by 
eliminating  Post-Accident  Containment  Vent 
System  releases,  and  by  eliminating  potential 
unfiltered  release  paths  during  operation  of 
the  hydrogen  recombiner. 
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Removal  of  the  existing  requirements  for 
hydrogen  control  will  also  allow  elimination 
of  the  Emergency  Operating  Procedure  (EOP) 
steps  for  hydrogen  control  and  hence 
simplify  migration  through  the  EOPs.  This 
would  have  a  positive  impact  on  public 
health  risk  by  reducing  the  probability  of 
operator  error  during  potential  accidents  and 
hence  reduce  the  core  damage  frequency.  In 
addition,  approval  of  these  amendment 
requests  will  minimize  the  potential  for 
actuation  of  the  Post- Accident  Containment 
Vent  System  and/or  the  backup  hydrogen 
recombiner  during  severe  accidents.  The 
changes  described  in  this  request  result  in  an 
overall  decrease  in  risk. 

Therefore,  this  change  does  not  involve  a 
,    significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  This  proposed  change  does  not  change 
the  design  or  configuration  of  the  plant 
beyond  the  containment  Combustible  Gas 
Control  System.  Hydrogen  generation 
following  a  design  basis  LOCA  has  been 
evaluated  in  accordance  with  regulatory 
requirements.  Deletion  of  the  containment 
Combustible  Gas  Control  System  from  the 
technical  specifications  does  not  alter  the 
hydrogen  generation  processes  post-LOCA. 
The  consideration  of  hydrogen  generation 
will  no  longer  be  included  in  the  design  basis 
of  Turkey  Point  Units  3  and  4.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  thi^  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No.  The  Containment  Combustible  Gas 
Control  System  is  provided  to  ensure  that  the 
hydrogen  concentration  is  maintained  below 
4.0%  so  that  containment  integrity  is  not 
challenged  following  a  design  basis  Loss  Of 
Coolant  Accident  (LOCA).  Existing  analysis 
show  that  the  hydrogen  concentration  will 
not  reach  4.0%  for  at  least  12  days  after  a 
design  basis  LOCA.  Containment  failure  due 
to  hydrogen  combustion  without  the  Post- 
Accident  Containment  Vent  System  and 
backup  hydrogen  recombiner  is  not  credible 
based  on  the  results  of  the  Turkey  Point 
Units  3  and  4  Individual  Plant  Examination 
study.  Therefore,  this  change  does  not  result 
in  a  reduction  in  a  margin  of  safety. 

The  changes  proposed  in  these  amendment 
requests  result  in  a  reduction  in  risk. 
Removal  of  the  existing  requirement  for  a 
containment  Combustible  Gas  Control 
System  will,  by  eliminating  the  EOP  steps  for 
hydrogen  control,  result  in  lower  operator 
error  probabilities.  In  addition,  approval  of 
these  amendment  requests  will  minimize  the 
potential  for  actuation  of  the  Post- Accident 
Containment  Vent  System  and/or  the  backup 
hydrogen  recombiner  during  severe 
accidents.  Therefore,  this  change  involves  an 
increase  in  safety,  not  a  reduction  in  a  margin 
of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light.  P.O. 
Box  14000.  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

GPU  Nuclear  Corporation  and  Saxton 
Nuclear  Experimental  Corporation 
(SNEC),  Docket  No.  50-146,  Saxton 
Nuclear  Experimental  Facility  (SNEF), 
Bedford  County,  Pennsylvania 

Date  of  amendment  request: 
November  30,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  name  in  the  license  of  GPU 
Nuclear  Corporation  to  GPU  Nuclear, 
Inc. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  NRC  has  previously  determined  that 
similar  amendments  reflecting  this  name 
change  have  involved  no  significant  hazards 
consideration.  See  62  Fed.  Reg.  4341,  4350 
(1997)  and  62  Fed.  Reg.  59912,  59915  (1997). 

Consistent  with  these  prior  NRC 
determinations,  GPU  Nuclear  has  determined 
that  the  License  Amendment  involves  no 
significant  hazards  considerations  as  defined 
in  10  CFR  50.92. 

1.  The  proposed  changes  to  the  Saxton 
License  do  not  involve  a  significant  increase 
in  the  probability  of  occvurence  or 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
einalyzed  in  the  safety  analysis  report.  The 
changes  have  no  impact  on  plant  operations 
or  the  release  of  radioactive  materials. 

2.  The  proposed  changes  to  the  Saxton 
License  will  not  create  the  possibility  for  an 
accident  or  malfunction  of  a  different  ty|)e 
than  any  previously  evaluated  in  the  safety 
analysis  report  because  no  plant 
configuration  or  operation  changes  are 
involved. 

3.  The  changes  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  basis  of  any  technical 
specification  for  Saxton  because  no  change  to 
operational  limits  will  be  made. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensees  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes.to 
determine  that  the  amendment  request 


involves  no  significant  hazards 
consideration. 

Attorney  for  the  Licensee:  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Pittman,  Potts, 
and  Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037. 

NRC  Branch  Chief:  Ledyard  B.  Marsh. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station.  Unit  No.  1,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  5,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
reformat  the  Technical  Specifications  to 
be  more  consistent  with  the  proposed 
Improved  Standard  Technical 
Specifications  applicable  to 
permanently  shutdown  and  defueled 
facilities.  The  proposed  changes  also 
modify  the  specifications  to  better 
reflect  the  decommissioned  status  of 
Millstone  Nuclear  Power  Station,  Unit 
1.  Other  changes  relocate  requirements 
out  of  the  Technical  Specifications  to 
other  controlled  license  basis 
documents,  consistent  with  the 
Improved  Standard  Technical 
Specifications  and  Nuclear  Regulatory 
Commission  (NRC)  guidance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Administrative  Changes  ("A.x"  Labeled 
Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
following  is  provided  in  support  of  this 
conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves 
reformatting,  renumbering,  and  rewording 
the  existing  Technical  Specifications.  The 
reformatting,  renumbering,  and  rewording  ■ 
process  involves  no  technical  changes  to  the 
existing  Technical  Specifications.  As  such, 
this  change  is  administrative  in  nature  and 
does  not  impact  initiators  of  analyzed  events 
or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
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or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  will 
not  impose  any  new  or  eliminate  emy  old 
requirements.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analyses  assumptiqns.  This  change 
is  administrative  in  nature.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Technical  Changes — More  Restrictive  ("M.x" 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  NNECO  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
following  is  provided  in  support  of  this 
conclusion. 

1.  Does  the  chailge  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  provides  more 
stringent  requirements  for  operation  of  the 
facility.  These  more  stringent  requirements 
do  not  result  in  operation  that  will  increase 
the  probability  of  initiating  an  analyzed  event 
and  do  not  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient  event. 
The  more  restrictive  requirements  continue 
to  ensure  process  variables,  structures, 
systems,  and  components  are  maintained 
consistent  with  the  safety  analyses  and 
licensing  basis.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  the  methods  governing  normal 
plant  opieration.  The  proposed  change  does 
impose  different  requirements.  However, 
these  changes  are  consistent  with  the 
assumptions  in  the  safety  analyses  and 
licensing  basis.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  maigin  of  safety? 

The  imposition  of  more  restrictive 
requirements  either  has  no  impact  on  or 
increases  the  margin  of  plant  safety.  As 
provided  in  the  discussion  of  the  change, 
each  change  in  this  category  is  by  definition, 
providing  additional  restrictions  to  enhance 
plant  safety.  The  change  maintains 
requirements  within  the  safety  analyses  and 
licensing  basis.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
maigin  of  safety. 

"Generic"  Less  Restrictive  Changes: 
Relocating  Details  to  Other  Plant  Controlled 
Documents  ("LA.x"  Labeled  Comments/ 
Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  NNECO  has  evaluated  this 


proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
following  is  provided  in  support  of  this 
conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates  certain 
details  bom  the  Technical  Specifications  to 
the  TRM  (Technical  Requirements  Manual] 
or  the  Millstone  [Nuclear  Power  Station 
(Millstone),]  Unit  1  Northeast  Utilities 
Quality  Assurance  Program  (NUQAP).  The 
TRM  will  be  maintained  in  accordance  with 
10  CFR  50.59.  The  NUQAP  is  subject  to  the 
change  control  provisions  10  CFR  50.54(a). 
Since  any  changes  to  the  TRM  or  NUQAP 
will  be  evaluated  per  the  requirements  of  10 
CFR  50.59  or  10  CFR  50.54(a)  respectively, 
no  increase  (significant  or  insignificant)  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  will  be 
allowed.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  The  proposed  change  will 
not  impose  or  eliminate  any  requirements, 
and  adequate  control  of  the  information  will 
be  maintained.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analysis  assumptions.  In  addition, 
the  details  to  be  transposed  bom  the 
Technical  Specifications  to  the  TRM,  or  the 
NUQAP  documents  are  the  same  as  the 
existing  Technical  Specifications.  Since  any 
future  changes  to  these  details  in  the  TRM  or 
NUQAP  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59  or  10  CFR 
50.54(a)  respectively,  no  reduction 
(significant  or  insignificant)  in  a  margin  of 
safety  will  be  allowed. 

Relocated  Specifications  ("R.x"  Labeled 
Comments/Discussions 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  NNECO  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
following  is  provided  in  support  of  this 
conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for 
structures,  systems,  or  components  (SSCs) 
that  do  not  meet  the  criteria  for  inclusion  in 
Technical  Specifications  as  defined  in  10 
CFR  50.36.  The  affected  SSCs  are  not 
assumed  to  be  initiators  of  analyzed  events 
and  are  not  assumed  to  mitigate  accident  or 


transient  events.  The  requirements  and 
surveillances  for  these  affected  SSCs  will  be 
relocated  from  the  Technical  Specifications 
to  an  appropriate  administratively  controlled 
docimient  which  will  be  maintained 
pursuant  to  10  CFR  50.59.  In  addition,  the 
affected  SSCs  are  addressed  in  existing 
surveillance  procedures  which  are  also 
controlled  by  10  CFR  50.59  and  subject  to  the 
change  control  provisions  imposed  by  plant 
administrative  procedures,  which  endorse 
applicable  regulations  and  standards. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fhjm  any 
accident  previously  evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  activities.  The  proposed  change  will 
not  impose  or  eliminate  any  requirements 
and  adequate  control  of  existing 
requirements  will  be  maintained.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  fitim  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analysis  assumptions.  In  addition, 
the  relocated  requirements  and  surveillances 
for  the  affected  SSCs  remain  the  same  as  the 
existing  Technical  Specifications.  Since  any 
future  changes  to  these  requirements  or  the 
surveillance  procedures  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59,  no 
reduction  in  a  margin  of  safety  will  be 
permitted. 

Specific  Less  Restrictive  Changes  (L.l 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  This 
change  modifies  the  Applicability  of  LCO 
3.1.1  from  "Whenever  irradiated  fuel  is 
stored  in  the  Fuel  Storage  Pool"  to  "During 
movement  of  irradiated  fuel  assemblies  in  the 
Fuel  Storage  Pool."  This  is  cbnsistent  with 
the  conditions  addressed  and  assumed  in  the 
analysis  of  a  fuel  handling  accident.  Required 
Action  A.2  is  also  deleted  since,  with  the 
corresponding  change  to  the  Applicability,  it 
is  no  longer  required.  The  following  is 
provided  in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  modifying 
the  Applicability  of  LCO  3.1.1  to  correspond 
directly  with  the  conditions  to  which  the 
LCO  applies.  LCO  3.1.1  provides  assurance 
that  adequate  pool  water  level  is  maintained 
to  ensure  that  the  assumptions  of  the  design 
basis  fuel  handling  accident  are  met.  The 
design  basis  accident  assumes  a  non- 
mechanistic  failure  of  the  fuel  pins  in  four 
assemblies.  The  analysis  assumes  that  a 
water  level  below  that  required  by  LCO  3.1.1. 
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If  fuel  handling  is  not  occurring,  the  fuel  pool 
water  level  does  not  satisfy  the  criteria  for 
inclusion  in  the  Technical  Specifications  as 
a  parameter  assumed  as  an  initial  condition 
of  the  safety  analysis.  Therefore  this  change 
merely  aligns  the  LCO  Applicability  with  the 
safety  analysis  assumptions. 

Aligning  the  Applicability  directly  vtrith 
the  conditions  that  must  exist  for  a  design 
basis  accident  to  occur  does  not  affect  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Rather,  it  ensures  that 
the  previously  evaluated  accident  probability 
and  consequences  are  unchanged.  Therefore, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of-accident  bom  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  t3rpe  of  equipment  vtrill  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  will 
merely  align  the  Applicability  of  an  existing 
LCO  with  the  conditions  that  exist  when  the 
limit  of  the  LCO  is  credited  in  the  safety 
analysis.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  the  change  merely 
aligns  the  Applicability  of  LCO  3.1.1  with  the 
conditions  that  exist  when  the  limit  of  the 
LCO  is  credited  in  the  safety  analysis. 
Therefore,  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Specific  Less  Restrictive  Changes  (L.2 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
proposed  change  removes  a  restriction  bom 
Section  4.1,  Site  Location,  which  restricts  the 
sale  or  lease  of  portions  of  the  site  other  than 
to  the  listed  organizations.  The  following  is 
provided  in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  removing  an 
administrative  restriction  on  the  ownership 
and  ability  to  lease  portions  of  the  site  to 
organizations  other  than  those  listed. 
Removing  this  restriction  will  not  affect  the 
probability  of  an  accident  previously 
evaluated,  since  these  restrictions  are  not 
related  to  any  precursor  or  contributor  to  the 
causes  for  any  accident  previously  evaluated. 
Removing  the  restrictions  will  similarly  not 
increase  the  consequences  of  an  accident 
previously  evaluated,  since  the  proposed 
change  does  not  result  in  a  transfer  of 
ownership  or  grant  of  lease  of  the  described 
property.  Any  such  activity  would  be 
subjected  to  a  review  in  accordance  with  the 
requirements  of  10  CFR  50.59,  since  the 
ownership  and  physical  description  of  the 
plant  are  described  in  the  Defueled  Safety 


Analysis  Report.  The  evaluation  performed  at 
that  time  would  enstu^  that  no  increase  in 
the  consequences  of  an  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  merely 
removes  an  administrative  requirement  that 
limits  the  abiUty  to  sell  or  lease  portions  of 
the  site.  These  controls  are  not  associated 
with  any  onsite  activity  that  could  result  in 
a  new  or  different  kind  of  accident.  Thus, 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  fittm  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety,  because  it  does  not  result 
in  any  change  to  the  plant  or  the  way  it  is 
operated.  The  proposed  change  merely 
removes  an  administrative  restriction  on  the 
ability  to  lease  or  sell  portions  of  the  site. 
Since  the  site  description  is  provided  in  the 
Defueled  Safety  Analysis  Report,  any  such 
activity  would  be  subject  to  a  review  in 
accordance  with  the  requirements  of  10  CFR 
50.59.  This  review  would  ensure  that  there 
is  no  reduction  in  margin  of  safety  associated 
with  any  future  proposed  changes.  Therefore, 
this  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Specific  Less  Restrictive  Changes  (L.3 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Si>ecifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
proposed  change  removes  a  limit  associated 
with  the  storage  of  fuel  in  the  new  fuel 
storage  facility.  With  the  permanent 
shutdown  and  defueled  condition  of  the 
plant,  and  the  removal  of  all  un-irradiated 
fuel  bom  the  site,  the  new  fuel  storage 
facility  will  no  longer  be  used  and  this 
restriction  is  no  longer  required.  The 
following  is  provided  in  support  of  this 
conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  removing 
restrictions  on  ke«f  in  the  new  fuel  storage 
facility.  Fuel  can  no  longer  be  stored  in  the 
new  fuel  storage  facility  because  all  un- 
irradiated fuel  has  been  removed  from  the 
site,  and  radiological  considerations  prevent 
the  placement  of  irradiated  fuel  in  the  new 
fuel  storage  facility.  The  design  basis 
accident  for  Millstone.  Unit  No.  1  is  the 
postulated  Fuel  Handling  Accident  described 
in  the  Defueled  Safety  Analysis  Report.  The 
postulated  accident  involves  irradiated  fuel 
located  in  the  spent  fuel  storage  pool. 
Therefore,  this  requirement  provides  no 
useful  information  and  does  not  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frt>m  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  mil 
not  impose  any  new  requirements.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety,  because  the  requirements 
that  are  proposed  for  elimination  do  not 
affect  the  design  or  operation  of  the  facility 
since  the  plant  was  permanently  shutdown, 
defueled,  and  all  un-irradiated  fuel  has  been 
removed  bom  the  unit.  Since  the  proposed 
change  has  no  affect  on  the  facility  and 
merely  removes  tmnecessary  information 
fr^m  the  Technical  Specifications,  the  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Specific  Less  Restrictive  Changes  (L.4 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Techniqal  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
proposed  change  involves  removing  the 
requirement  for  a  Shift  Manager  who  is 
qualified  as  a  Certified  Fuel  Handler  and  is 
responsible  for  the  control  room  command 
function.  The  following  is  provided  in 
support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  removing 
the  requirement  for  a  Shift  Manager  who  is 
qualified  as  a  Certified  Fuel  Handler  and  who 
is  responsible  for  the  control  room  command 
function.  Millstone,  Unit  No.  1  has  been 
shutdown  for  over  four  years,  and  there  are 
no  remaining  postulated  or  credible 
accidents  that  require  a  complex  immediate 
response  from  operating  personnel.  The 
required  response  to  postulated  and  credible 
accidents  at  the  facility  are  a  small  subset  of 
those  that  were  required  when  the  facility 
was  in  operation.  Based  on  this,  there  is  no 
longer  a  need  for  a  specific  position 
designation  for  the  individual  who  will 
exercise  the  control  room  command  function. 

In  addition,  the  requirement  for  a  Certified 
Fuel  Handler  to  fulfill  the  Shift  Manager 
responsibility  is  no  longer  appropriate 
because  for  extended  periods  no  fuel 
handling  operations  will  be  conducted.  Fuel 
Handling  activities  are  deliberate  pre- 
planned evolutions.  There  are  no  postulated 
or  credible  accidents  that  would  result  in  the 
need  to  perform  an  unplanned  fuel 
movement.  Plant  procedures  and  other 
administrative  controls  will  continue  to 
ensure  that  Certified  Fuel  Handler 
responsibilities  are  fulfilled  by  appropriately 
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qualified  individuals  when  activities  dictate 
the  need. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities  because  qualified  individuals 
will  continue  to  be  available  to  perform 
required  functions.  The  proposed  change  will 
not  impose  any  new  or  eliminate  any  old 
requirements  associated  with  any  structure, 
system  or  comptonent.  Thus,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety,  because  qualified 
individuals  will  continue  to  be  available  to 
perform  activities  required  to  ensure  the  safe 
storage  of  irradiated  fuel  and  control  of 
radioactive  materials.  The  proposed  changes 
will  eliminate  unnecessarily  burdensome 
requirements  that  were  developed  to  address 
the  requirements  of  an  operating  facility  but 
which  no  longer  apply  at  a  permanently 
shutdown  and  defiieled  facility  such  as 
Millstone.  Unit  No.  1.  Therefore,  the  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Specific  Less  Restrictive  Changes  (L.5 
Labeled  Comments/Discussions) 

DOC  L.5  is  not  used. 

Specific  Less  Restrictive  Changes  (L.6 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
proposed  change  removes  an  administrative 
requirement  for  notification  to  be  made  to  the 
NRC  prior  to  changes  to  acceptance  criteria 
for  chemistry  control  of  the  Fuel  Storage 
Pool.  The  following  is  provided  in  support  of 
this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Removing  the  requirement  for  prior 
notification  of  the  NRC  cannot  have  any 
effect  on  the  probability  or  consequence  of  an 
accident  previously  evaluated,  since  the 
requirement  to  perform  this  notification  is 
not  associated  or  related  in  any  way  to  the 
probability  or  consequences  of  any  accident. 

The  consequence  of  an  accident  previously 
evaluated  are  not  affected  since  no  change  to 
the  way  the  fuel  storage  pool  is  monitored, 
is  proposed.  Notification  of  the  NRC  does  not 
affect  the  consequences  of  any  previously 
evaluated  accident.  The  proposed  change 
merely  reduces  the  administrative  burden 
associated  with  maintaining  the  program  in 
compliance  with  the  Technical 
Specifications. 


Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  changes  will 
not  impose  any  new  or  eliminate  any  old 
requirements.  Thus,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
praviously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  merely  remove 
administrative  burden  associated  with 
implementing  the  Fuel  Storage  Fool  Program 
by  eliminating  a  requirement  for  notification 
to  the  NRC  of  proposed  changes  to 
acceptance  criteria  to  be  used.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Specific  Less  Restrictive  Changes  (L.7 
Labeled  Comments/Discussions] 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
6uid  determined  it  does  not  represent  a 
significant  hazards  consideration.  The 
proposed  change  merely  adds  the  option  to 
use  electronic  dosimetry.  The  following  is 
provided  in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  adding  the 
explicit  option  to  utilize  electronic  dosimetry 
as  a  means  of  monitoring  occupational 
radiation  exposing.  The  means  of  monitoring 
occupational  dose  are  unrelated  to  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  The  means  of 
measuring  occupational  exposures  is  merely 
a  limit  on  the  technology  that  may  be  utilized 
to  perform  a  measurement  required  by 
(Flederal  regulations.  Therefore,  this  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitDm  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  plant  systems, 
structures  or  components  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  will 
not  impose  any  new  or  eliminate  any  old 
requirements  related  to  the  safe  storage  of 
irradiated  nuclear  fuel  or  the  control  of 
radioactive  materials.  Thus,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety,  because  the  means  of 


measuring  the  occupational  exposure  of  - 
workers  is  unrelated  to  the  margin  of  safety 
of  the  facility.  The  means  of  measuring 
occupational  exposures  is  merely  a  limit  on 
the  technology  that  may  be  utilized  to 
perform  a  measurement  required  by  [Flederal 
regulations. 

Specific  Less  Restrictive  Changes  (L.8 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  chcmge 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  This 
change  will  extend  the  surveillance 
Frequency  from  once  every  24  hours  to  once 
every  [seven]  days.  The  proposed  Frequency 
is  consistent  with  the  reduced  decay  heat 
load  and  the  lack  of  available  mechanistic 
failures  that  could  lead  to  sudden  or 
unanticipated  reduction  in  spent  fuel  pool 
inventory.  The  associated  Bases  are  modified 
to  reflect  the  proposed  interval.  The 
following  is  provided  in  support  of  this 
conclusion. 

1.  tioes  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  extending 
the  Frequency  interval  of  SR  [Surveillance 
Requirement]  3.1.1  to  correspond  with  the 
conditions  of  the  bcility.  SR  3.1.1  provides 
assurance  that  adequate  pool  water  level  is 
maintained  to  ensure  that  the  assumptions  of 
the  design  basis  fuel  handling  accident  are 
met.  There  are  no  longer  any  credible 
mechanisms  that  could  lead  to  an 
unanticipated  or  undetected  reduction  in 
spent  fuel  pool  inventory.  The  proposed 
[seven]  day  Frequency  is  consistent  with  the 
decay  heat  load  calculations,  potential 
maximum  evaporation  rates,  and  the  large 
volume  of  water  available  over  the  spent  fuel 
in  the  storage  pool. 

Aligning  this  SR  directly  with  the 
conditions  that  exist  in  the  facility  does  not 
affect  the  probability  or  consequences  of  an 
accident  previously  evaluated.  Rather,  it 
continues  to  ensure  that  the  previously 
evaluated  accident  probability  and 
consequences  are  unchanged.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility 'of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  will 
merely  align  the  Frequency  of  an  existing  SR 
with  the  conditions  in  the  facility.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  the  change  merely 
aligns  the  Frequency  of  performance  of  SR 
3.1.1  with  the  conditions  that  exist  in  the 
plant.  Therefore,  the  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
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Specific  Less  Restrictive  Changes  (L.9 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92.  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  This 
change  modifies  the  spent  fuel  storage  rack 
limit  on  Kefr  from  less  than  or  equal  to  0.90 
to  less  than  or  equal  to  0.95.  The  following 
is  provided  in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  modifying 
the  keff  limit  that  the  spent  fuel  storage  racks 
are  designed  and  maintained  to.  The  current 
and  proposed  limit  are  established  to  provide 
a  significant  margin  of  assurance  that  the 
spent  fuel  cannot  be  made  critical  while 
stored  in  the  racks  and  under  design  basis 
accident  conditions. 

Changing  the  limit  on  k^r  from  0.90  to  0.95 
does  not  significantly  affect  the  assurance 
that  the  spent  fuel  racks  will  maintain  the 
fuel  in  a  sub-critical  configuration.  Both 
limits  are  substantially  below  the  limit  of  1.0, 
and  provide  adequate  assurance  of  safety. 
The  proposed  change  therefore  does  not 
affect  the  probability  or  consequences  of  an 
accident  previously  evaluated.  Rather,  it 
continues  to  ensure  that  the  previously 
evaluated  accident  probability  and 
consequences  are  unchanged.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitim  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  wiU  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  will 
merely  increase  the  limit  on  kcfr  so  that  it  is 
consistent  with  industry  practice  and 
established  standards  applicable  to  the 
storage  of  spent  fuel.  Criticality  continues  to 
be  avoided  by  maintaining  the  storage  racks 
such  that  kcfr  is  less  than  or  equal  to  0.95. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fixim  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  defined  by  the  limit 
is  that  the  spent  fuel  will  remain  sub-critical 
during  anticipated  circumstances  and  design 
basis  accidents.  Since  the  proposed  limit 
continues  to  provide  this  assurance,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Specific  Less  Restrictive  Changes  (L.IO 
Labeled  Comments/Discussions) 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  Northeast  Nuclear  Energy 
Company  (NNECO)  has  evaluated  this 
proposed  Technical  Specifications  change 
and  determined  it  does  not  represent  a 
significant  hazards  consideration.  This 
change  removes  the  redundant  requirement 
to  maintain  an  NRC  approved  training  and 


retraining  program  for  the  Certified  Fuel 
Handlers  (CFHs).  The  following  is  provided 
in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  removes  a  TS 
[Technical  Specification]  administrative 
requirement  that  is  redundant  to  existing 
requirements  that  derive  from  10  CFR  50.2. 
Therefore  the  TS  requirement  is  not  needed 
and  does  not  [a]ffect  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  is  purely 
administrative,  albeit  a  specific  reduction  in 
the  requirements  of  the  TS.  The  requirement 
will  continue  to  apply  to  the  unit.  Therefore, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  activities.  The  proposed  change  wrill 
merely  remove  an  unneeded,  redundant 
requirement.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fit)m  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  the  requirement  for 
an  N^C  approved  training  program  for  CFHs 
will  continue  to  exist  as  specified  in  10  CFR 
50.2.  Therefore,  the  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company,  P. 
O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  Michael  T. 
Masnik. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  August  3, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Section  3.D,  "License  Term"  from 
Facility  Operating  License  No.  DPR-40. 
The  long-term  load  factor  described  in 
Section  3.D  is  used  in  the  projection  of 
reactor  vessel  ^t  neutron  fluence  and 
consequently  for  calculation  of  the 
pressurized  thermal  shock  (PTS) 
reference  temperature  (RTpts)  value  to 
ensure  that  the  10  CFR  50.61  screening 


criteria  for  reactor  vessel  integrity  are 
not  exceeded.  The  previous  fluence 
analysis  was  performed  by  Combustion 
Engineering  (ABB/CE).  Recently, 
WesUnghouse  Electric  Company  has 
completed  an  analysis  (WCAP-15443, 
"Fast  Neutron  Fluence  Evaluations  for 
the  Fort  Calhoim  Unit  1  Reactor 
Pressure  Vessel,"  dated  July  2000)  to 
update  the  ABB/CE  calculation.  In 
accordance  with  10  CFR  50.61,  this 
assessment  must  be  updated  whenever 
there  is  a  significant  change  in  projected 
values  of  RTpts  or  upon  request  for  a 
change  in  the  expiration  date  of  the 
facility.  Thus,  Section  3.D  can  be 
deleted  from  Facility  Operating  License 
No.  DPR— 40  based  upon  the  recent 
Westinghouse  analysis  and  the  fact  that 
Section  3.D  is  redundant  to  10  CFR 
50.61  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  previously  evaluated  accidents 
affected  by  this  change  are  limited  to  the 
pressurized  thermal  shock  (PTS)  events. 
Vessel  embrittlement  due  to  fast  neutron 
associated  damage  to  the  limiting  beltline 
region  reactor  vessel  material  (which  for  Fort 
Calhoun  Station  is  included  in  the  lower 
course  axial  welds]  is  a  component  in  the 
PTS  analysis.  The  fast  neutron,  thermal 
neutron  and  dpa  [displacement  per  atom] 
values  of  the  FCS  reactor  vessel  were 
recalculated  using  actual  power  history 
vaJues  for  Cycles  1  through  14  rather  than 
conservative  estimates,  along  with  the 
revised  BUGLE-93  cross  sections  fix)m  the 
ENDF/B-VI  cross  section  library  to 
appropKately  account  for  the  iron  atoms  in 
the  thermal  shield  and  a  methodology  that 
the  NRC  has  previously  approved  for  neutron 
fluence  calculations  performed  by 
Westinghouse.  The  fluence  evaluation 
included  data  fix>m  the  three  surveillance 
capsules  (W-225,  W-265,  and  W-275) 
previously  removed  and  analyzed.  The  RTprs 
evaluation  applied  Position  2.1  of  Regulatory 
Guide  1.99,  Revision  2  in  conjunction  with 
surveillance  data  from  other  plants 
containing  the  limiting  FCS  weld  materials. 
The  evaluation  results  indicate  that  the  PCS 
reactor  vessel  is  able  to  reach  more  than  20 
years  beyond  current  licensed  life  without 
exceeding  the  10  CFR  50.61  screening 
criterion  for  RTpts  of  270°F  for  axial  welds. 

In  accordance  with  10  CFR  50.61,  this 
assessment  must  be  updated  whenever  there 
is  a  significant  change  in  projected  values  of 
RTpTs  or  upon  request  for  a  change  in  the 
expiration  date  of  the  facility.  Since  these 
requirements  are  contained  in  10  CFR  50.61, 
Section  3.D  can  be  deleted  from  Operating 
License  No.  DPR-40  without  resulting  in  a 
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significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diHerent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  physically 
alter  the  configuration  of  the  plant  and  no 
new  or  different  mode  of  operation  is 
proposed.  Increasing  the  long  term  load 
factor  from  0.77  to  0.85  more  accurately 
projects  RTpTs  by  accounting  for 
improvement  in  FCS  operating  cycle 
efficiency.  Requirements  for  assessing  and 
reporting  RTpxs  are  contained  in  10  CFR 
50.61  and  therefore,  the  prof>osed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  defined  by  both  the 
screening  criteria  of  10  CFR  50.61  and  draft 
regulatory  guide  DG-1053  for  neutron 
fluence  calculations,  which  requires  the 
methodology  to  be  capable  of  providing  best 
estimate  fluence  evaluations  within  20 
percent  [la).  The  analysis  for  FCS  shows  that 
when  the  applicable  regulatory  criteria  are 
applied,  the  screening  criteria  of  10  CFR 
50.61  are  not  exceeded;  therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Stationf  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  14,  2000  (This  supercedes  the 
Ucense  amendment  request  dated  July 
28,  2000,  that  was  published  in  the 
Federal  Register  on  October  18,  2000 
(65  FR  62388). 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
Fort  Calhoim  Station  to  install  leak  tight 
sleeves  as  an  alternative  to  plugging  to 
repair  defective  steam  generator  tubes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  CE  Leak  Tight  Sleeves  are  designed 
using  the  applicable  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler  and 
Pressure  Vessel  Code  and,  therefore,  meet  the 
design  objectives  of  the  original  steam 
generator  tubing.  The  applicable  design 
criteria  for  the  sleeves  conform  to  the  stress 
limits  and  margins  of  safety  of  Section  III  of 
the  ASME  code.  Mechanical  testing  has 
shown  that  the  structural  strength  of  repair 
sleeves  imder  normal,  upset,  and  faulted 
conditions  provides  margin  to  the  acceptance 
limits.  These  acceptance  limits  bound  the 
most  limiting  (three  times  normal  operating 
pressure  differential)  burst  margin 
recommended  by  Regulatory  Guide  1.121. 
Burst  testing  of  sleeved  tubes  has 
•demonstrated  that  no  unacceptable  levels  of 
primary-to-secondary  leakage  are  expected 
during  any  plant  condition. 

Evaluation  of  the  repaired  steam  generator 
tubes  indicates  no  detrimental  effects  on  the 
sleeve  or  sleeve-tube  assembly  from  reactor 
coolant  system  flow,  primary  or  secondary 
coolant  chemistries,  thermal  conditions  or 
transients,  or  pressure  conditions  as  may  be 
experienced  at  Fort  Calhoun  Station. 
Corrosion  testing  of  sleeve-tube  assemblies 
indicates  no  evidence  of  sleeve  or  tube 
corrosion  considered  detrimental  under 
anticipated  service  conditions. 

The  installation  of  the  proposed  sleeves  is 
controlled  via  the  sleeving  vendor's 
proprietary  processes  and  equipment.  The  CE 
process  has  been  in  use  since  1984  and  has 
been  implemented  more  than  24  times  for  the 
installation  of  over  4.200  sleeves.  The  FCS 
steam  generator  design  was  reviewed  and 
found  to  be  compatible  with  the  installation 
processes  and  equipment. 

The  implementation  of  the  proposed 
amendment  has  no  significant  effect  on  either 
the  configuration  of  the  plant  or  the  manner 
in  which  it  is  operated.  The  consequences  of 
a  hypothetical  failure  of  the  sleeved  tube  is 
bounded  by  the  current  steam  generator  tube 
rupture  analysis  described  in  Fort  Calhoun 
Station's  USAR  [Updated  Safety  Analysis 
Report],  Section  14.14.  Due  to  the  slight 
reduction  in  diameter  caused  by  the  sleeve 
wall  thickness,  primary  coolant  release  rates 
would  be  slightly  less  than  assumed  for  the 
steam  generator  tube  rupture  analysis, 
depending  on  the  break  location,  and 
therefore,  would  result  in  lower  total  primary 
fluid  mass  release  to  the  secondary  system. 
A  main  steam  line  break  or  feed  line  break 
will  not  cause  a  SGTR  [steam  generator  tube 
rupture]  since  the  sleeves  are  analyzed  for  a 
maximum  accident  differential  pressure 
greater  than  that  predicted  in  the  Fort 
Calhoun  Station  safety  analysis.  The 
proposed  reduction  of  the  steam  generator 
primary  to  secondary  operational  leakage 
limit  provides  added  assurance  that  leaJdng 
flaws  wrill  not  propagate  to  burst  prior  to 
commencement  of  plant  shutdown. 

In  conclusion,  based  on  the  discussion 
above,  these  changes  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


As  discussed  above,  the  CE  Leak  Tight 
Sleeves  are  designed  using  the  applicable 
ASME  Code  as  guidance;  therefore,  they  meet 
the  objectives  of  the  original  steam  generator 
tubing.  As  a  result,  the  functions  of  the  steam 
generators  will  not  be  significantly  affected 
by  the  installation  of  Hie  proposed  sleeves. 
The  proposed  repair  sleeves  do  not  interact 
with  any  other  plant  systems.  Any  accident 
as  a  result  of  potential  tube  or  sleeve 
degradation  in  the  repaired  portion  of  the 
tube  is  bounded  by  the  existing  tube  rupture 
accident  analysis.  The  continued  integrity  of 
the  installed  sleeve  is  periodically  verified  by 
the  Technical  Specification  requirements. 

The  implementation  of  the  proposed 
amendment  has  no  significant  effect  on  either 
the  configuration  of  the  plant  or  the  manner 
in  which  it  is  operated.  As  discussed  above, 
the  reduced  primary  to  secondary  leakage 
limit  is  a  conservative  change  in  the  plant 
limiting  conditions  for  operation.  Therefore. 
Omaha  Public  Power  District  concludes  that 
this  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ftt)m  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  repair  of  degraded  steam  generator 
tubes  with  CE  Leak  Tight  Sleeves  restores  the 
integrity  of  the  degraded  tube  under  normal 
operating  and  postulated  accident 
conditions.  The  design  safety  factors  utilized 
for  the  repair  sleeves  are  consistent  with  the 
safety  factors  in  the  ASME  Code  used  in  the 
original  steam  generator  design.  The  portions 
of  the  installed  sleeve  assembly  that 
represents  the  reactor  coolant  pressure 
boundary  can  be  monitored  for  the  initiation 
and  progression  of  sleeve/tube  wall 
degradation.  Use  of  the  previously  identified 
design  criteria  and  design  verification  testing 
assures  that  the  margin  of  safety  is  not 
significantly  different  from  the  original  steam 
generator  tubes.  The  proposed  sleeve 
inspection  requirements  are  more  stringent 
than  existing  requirements  for  inspection  of 
the  steam  generator  tubes,  and  the  reduction 
in  the  operational  limit  for  primary  to 
secondary  leakage  through  the  steam 
generator  tubes  is  more  conservative  than 
current  requirements.  Therefore,  OPPD 
concludes  that  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 
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PECO  Energy  Company,  Docket  Nos 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 
September  5,  2000. 

Description  of  amendment  request: 
The  proposed  change  revises 
Surveillance  Requirement  4.6.3.4  to 
require  testing  of  a  representative 
sample  of  Excess  Flow  Check  Valves 
(EFCVs)  such  that  each  EFCV  will  be 
tested  at  least  once  every  120  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1 .  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  current  Surveillance  Requirement  (SR) 
frequency  requires  each  reactor 
instrumentation  line  Excess  Flow  Check 
Valve  (EFCV)  to  be  tested  every  24  months. 
The  EFCVs  at  LGS  (Limerick  Generating 
Station),  Units  1  and  2  are  designed  to  not 
close  accidentally  during  normal  operation, 
but  will  close  automatically  in  the  event  of 
a  line  break  downstream  of  the  valve.  The 
EFCVs  are  provided  with  valve  position 
indication  in  the  reactor  enclosure.  A  general 
alarm  is  provided  in  the  control  room  to 
indicate  that  an  EFCV  position  has  changed 
state.  As  discussed  in  the  LGS,  Units  1  and 
2  Updated  Final  Safety  Analysis  Report 
(UFSAR)  (Section  6.2.4.3.1.5).  instrument 
lines  that  penetrate  the  containment  from  the 
Reactor  Coolant  Pressure  Boundary  (RCPB) 
conform  to  Regulatory  Guide  1.11  in  that 
they  are  equipped  with  a  restricting  orifice 
located  inside  the  drywell  and  an  EFCV 
located  outside  the  drywell  as  close  as 
practical  to  the  containment.  The  GE  Nuclear 
Energy  (GENE)  Report  demonstrates,  through 
operating  experience,  a  high  degree  of 
reliability  with  the  EFCVs  and  the  low 
consequences  of  an  EFCV  failure.  A  failure  of 
an  EFCV  to  isolate  caimot  initiate  previously 
evaluated  accidents.  In  addition,  since  the 
proposed  changes  will  only  change  the 
surveillance  frequency,  there  can  be  no 
increase  in  the  probability  of  occurrence  of 
an  accident  as  a  result  of  this  proposed 
change. 

The  postulated  break  of  an  instrument  line 
attached  to  the  RCPB  is  discussed  and 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  Section  15.6.2. 
The  integrity  and  functional  performance  of 


the  secondary  containment  and  standby  gas 
treatment  system  are  not  impaired  by  this 
event,  and  the  calculated  potential  offsite 
exposures  are  substantially  below  the 
guidelines  of  10  CFR  100.  Therefore,  a  failure 
of  an  EFCV,  though  not  expected  as  a  result 
of  the  change  in  the  surveillance  frequency, 
is  bounded  by  the  previous  evaluation  of  an 
instrument  line  break.  The  radiation  dose 
consequences  of  such  a  break  are  not 
impacted  by  this  proposed  change.  Therefore, 
the  proposed  TS  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  allow  a  reduced 
number  of  EFCVs  to  be  tested  each  operating 
cycle.  No  other  changes  in  requirements  are 
being  proposed.  Industry  operating 
experience  as  documented  in  the  GENE 
report  provides  supporting  evidence  that  the 
reduced  testing  frequency  does  not  affect  the 
kind  of  accident.  The  potential  foilure  of  an 
EFCV  to  isolate  as  a  result  of  the  proposed 
reduction  in  test  frequency  is  not  a  physical 
alteration  of  the  plant  and  will  not  alter  the 
operation  of  the  structures,  systems  and 
components  as  described  in  the  UFSAR. 
Therefore,  a  new  or  different  kind  of  accident 
will  not  be  created. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  consequences  of  an  unisolable  rupture 
of  an  instrument  line  has  been  previously 
evaluated  in  the  LGS,  Units  1  and  2  UFSAR, 
Section  15.6.2.  That  evaluation  assumed  a 
^continuous  discharge  of  reactor  water  for  the 
duration  of  the  detection  and  cooldown 
sequence.  The  change  in  surveillance 
frequency  only  changes  the  potential  for  an 
undetected  failure  of  an  EFCV  and  does  not 
change  the  event  sequence  upon  which  the 
current  margin  is  based.  Therefore,  no  change 
in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
••ere  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ].  W.  Ehirham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehaima  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  amendment  request:  October 
4,  2000. 

Description  of  amendment  request: 
The  amendment  proposes  changes  to 


the  Susquehanna  Steam  Electric  Station 
(SSES).  Units  1  and  2,  Technical 
Specifications  (TSs)  to  revise  the 
surveillance  requirement  (SR)  for 
certain  isolation  valves  known  as  excess 
flow  check  valves  (EFCV).  The  current 
TSs  require  that  each  EFCV  be  tested  at 
least  once  every  24  months.  The 
proposed  change  would  allow  a 
representative  sample  to  be  tested  every 
24  months,  such  that  each  EFCV  is 
tested  at  least  once  every  10  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significemt  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  changes  do  not  involve  an 
Increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  current  SR  frequency  requires  each 
reactor  instrumentation  line  EFCV  to  be 
tested  every  24  months.  The  EFCVs  at  SSES 
Unit  1  and  Unit  2  are  designed  so  that  they 
will  not  close  accidentally  during  normal 
operation,  will  close  if  a  rupture  of  the 
instrument  line  is  indicated  downstream  of 
the  veJve,  can  be  reopened  when  appropriate, 
and  have  their  status  indicated  in  the  control 
room.  This  proposed  change  allows  a 
reduced  number  of  EFCVs  to  be  tested  every 
24  months.  There  are  no  physical  plant 
modifications  associated  with  this  change. 
Industry  and  SSES  operating  experience 
demonstrates  a  high  reliability  of  these 
valves.  Neither  EFCVs  nor  their  failures  are 
capable  of  initiating  previously  evaluated 
accidents:  therefore  there  can  be  no  increase 
in  the  probability  of  occurrence  of  an 
accident  regarding  this  proposed  change. 

The  SSES  FSAR  [Final  Safety  Analysis 
Report]  Section  15.6.2  demonstrates 
(consistent  with  the  BWROG  [Boiling  Water 
Reactor  Owners'  Group]  repwrt)  that  the 
failure  of  an  EFCV  has  very  low  consequence. 
SSES  FSAR  SecUon  15.6.2  evaluates  a 
circumferential  rupture  of  an  instrument  line 
that  is  connected  to  the  primary  coolant 
system.  The  evaluation  assumes  the  EFCV 
fails  to  isolate  the  break.  The  dose 
consequences  of  the  instrument  line  break 
are  determined  using  the  calculated  mass  of 
coolant  released  over  approximately  a  5  hour 
period.  The  reactor  was  assumed  to  be  at  full 
power  prior  to  the  break.  The  Standby  Gas 
Treatment  System  (SGTS)  and  secondary 
contaimnent  are  not  impaired  by  the  event. 
The  evaluation  concludes  that  the 


\ 


2022 


Federal  Register / Vol.  66,  No.  7 / Wednesday,  January  10,  2001 /Notices 


consequences  of  the  event  are  well  within  10 
CFR  100  limits.  Thus  the  failure  of  an  EFCV, 
though  not  expected  as  a  result  of  this 
proposed  change,  does  not  affect  the  dose 
consequences  of  an  instrument  line  break. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  to  the  EFCV  surveillance 
requirement  does  not  involve  a  signiTicant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  proposed  change  allows  a 
reduced  number  of  EFCVs  to  be  tested  each 
operating  cycle.  No  other  changes  in 
requirements  are  being  proposed.  Industry 
and  Susquehanna-specific  operating 
experience  demonstrates  the  high  reliability 
of  these  valves.  The  potential  failure  of  an 
EFCV  to  isolate  by  the  proposed  reduction  in 
test  frequency  is  bounded  by  the  previous 
evaluation  of  an  instrument  line  rupture. 
This  change  will  not  physically  alter  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed).  This  change  will  not  alter 
the  operation  of  process  variables,  structures, 
systems,  or  components  as  described  in  the 
safety  analysis.  Thus,  a  new  or  different  kind 
of  accident  will  not  be  created  from 
implementation  of  the  proposed  change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

SSES  FSAR  Section  15.6.2  evaluates  a 
circumferential  ruptxire  of  an  instrument  line 
that  is  connected  to  the  primary  coolant 
system.  The  evaluation  assumes  the  EFCV 
fails  to  isolate  the  break.  The  dose 
consequences  of  the  instrument  line  break 
are  determined  using  the  calculated  mass  of 
coolant  released  over  approximately  a  5  hour 
period.  The  reactor  was  assumed  to  be  at  full 
power  prior  to  the  break.  The  Standby  Gas 
Treatment  System  (SGTS)  and  secondary 
containment  are  not  impaired  by  the  event. 
The  evaluation  concludes  that  the 
consequences  of  the  event  are  well  within 
lOCFRlOO  limits.  Thus  the  failure  of  an 
EFCV,  though  not  expected  as  a  result  of  this 
proposed  change,  does  not  affect  the  dose 
consequences  of  an  instrument  line  break. 

Therefore,  this  proposed  change  does  not 
represent  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentown,  PA  18101-1179. 

NRC  Section  Chief:  Marsha 
Gamberoni. 


PPL  Susquehanna,  LLC.  Docket  Nos.  50- 
387  and  50-388.  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County.  Pennsylvania 

Date  of  amendment  request: 
November  16,  2000. 

Description  of  amendment  request: 
The  request  for  amendment  proposes 
changes  to  the  Susquehaima  Steam 
Electric  Station  (SSES),  Units  1  and  2, 
Technical  Specifications  to  eliminate 
response  time  testing  requirements  for 
certain  reactor  protection  system  and 
isolation  actuation  system 
instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposal  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
proposed  change  eliminates  certain  response 
time  testing  [RTT]  surveillance  requirements 
in  accordance  with  the  NRC  [Nuclear 
Regulatory  Commission]  approved 
methodology  delineated  in  the  BWROG 
(Boiling  Water  Reactor  Owners'  Group] 
Licensing  Topical  Report  (LTR]  NEDO  32291, 
"System  Analyses  for  Elimination  of  Selected 
Response  Time  Testing  Requirements,"  dated 
October  1995,  and  its  Supplement  1,  dated 
October,  1999. 

Implementation  of  the  LTR  and  its 
supplement  (i.e.,  elimination  of  response 
time  testing  for  selected  instnmientation  in 
the  Reactor  Protection  System  [RPS]  and 
Isolation  Actuation  System  (IAS])  does  not 
increase  the  probability  or  consequences  of 
an  accident  or  malfunction  of  equipment 
important  to  safety  as  previously  evaluated  in 
the  FSAR  [Final  Safety  Analysis  Report].  All  ' 
component  models  used  in  the  affected  trip 
channels  at  SSES  were  analyzed  for  a 
sluggish  response,  or  a  bounding  response 
time.  As  documented  in  the  LTR  and 
supplement,  the  component's  sluggish 
response  can  be  detected  by  other  Technical 
Specification  required  tests.  The  bounding 
response  time  of  the  relays  discussed  in  the 
LTR  Supplement  1  can  be  used  in  place  of 
actual  measured  response  times  to  ensure 
that  instrumentation  systems  will  meet 
response  time  requirements  of  the  accident 
analysis.  Response  Time  Testing  for  the 
channel  process  sensors  are  also  eliminated 
on  a  similar  basis,  or  have  previously  been 
eliminated  in  license  amendments  (171  (Unit 
Hand  144  (Unit  2)). 

Based  upon  the  analysis  presented  above, 
PPL  concludes  that  the  proposed  action  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  eliminates 
certain  response  time  testing  (RTT) 
surveillance  requirements  in  accordance  with 
the  NRC  approved  methodology  delineated 
in  the  BWROG  Licensing  Topical  Report 
(LTR)  NEDO  32291 ,  "System  Analyses  for 
Elimination  of  Selected  Response  Time 
Testing  Requirements,"  dated  October  1995, 
and  its  Supplement  1,  dated  October,  1999. 

Implementation  of  the  LTR  methodology 
and  the  Supplement  methodology  does  not 
create  the  probability  of  a  new  or  different 
type  of  accident  boia  any  accident 
previously  evaluated.  A  review  of  the  failure 
modes  of  the  affected  sensors  and  relays 
indicates  that  a  sluggish  response  of  the 
instruments  can  be  detected  by  other 
Technical  Specification  surveillances.  A 
review  of  SSES  RTT  history  (in  support  of 
the  LTR)  revealed  one  RTT  failure.  This 
failure  would  have  been  detectable  by  the 
logic  system  functional  test  for  this  channel. 
Redundancy  and  diversity  of  the  affected 
channels  provide  additional  assurance  that 
all  affected  functions  will  operate  within  the 
acceptance  limits  of  the  safety  evaluations. 

The  sensors  and  relays  in  the  affected  RPS 
and  IAS  channels  will  be  able  to  meet  the 
bounding  response  times  as  defined  and 
presented  in  the  Supplement.  It  has  been 
found  acceptable  to  use  component  bounding 
response  times  in  place  of  actual  measured 
response  limes  to  ensure  that 
instrumentation  systems  will  meet  response 
time  requirements  of  the  accident  analysis. 

PPL's  adherence  to  the  conditions  listed  in 
the  NRC  SERs  (Safety  Evaluation  Reports]  for 
the  LTR  and  Supplement  provides  additional 
assurance  that  the  instrumentation  systems 
will  meet  the  response  time  requirements  of 
the  accident  analyses. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The 
proposed  change  eliminates  certain  response 
time  testing  (RTT)  surveillance  requirements 
in  accordance  with  the  NRC  approved 
methodology  delineated  in  the  BWROG 
Licensing  Topical  Report  (LTR)  NEDO  32291, 
"System  Analyses  for  Elimination  of  Selected 
Response  Time  Testing  Requirements,"  dated 
October  1995,  and  its  Supplement  1,  dated 
October,  1999. 

Implementation  of  the  LTR  and 
Supplement  methodologies  for  eliminating 
selected  response  time  testing  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  current  response  time  limits 
are  based  on  the  maximum  allowable  values 
assumed  in  the  plant  safety  analyses.  The 
analyses  conservatively  establish  the  margin 
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of  safety.  The  elimination  of  the  selected 
response  time  testing  does  not  affect  the 
capability  of  the  associated  systems  to 
perform  their  intended  function  within  the 
allowed  response  time  used  as  tile  basis  for 
plant  safety  analyses.  Plant  and  system 
response  to  an  initiating  event  will  remain  in 
compliance  within  the  assumptions  of  the 
safety  analyses,  and  therefore,  the  margin  of 
safety  is  not  affected.  This  is  based  upon  the 
ability  to  detect  a  sluggish  response  of  an 
instrument  or  relay  by  the  other  required 
Technical  Specification  tests,  component 
reliability,  and  redundancy  and  diversity  of 
the  affected  functions,  as  justified  in  the 
reviewed  and  approved  Topical  Report  and 
Supplement. 

PPL's  adherence  to  the  conditions  listed  in 
the  NRC  SERs  for  the  LTR  and  Supplement 
provides  additional  assurance  that  the 
instrumentation  systems  will  meet  the 
response  time  requirements  of  the  accident 
analyses. 

Thus,  PPL  concludes  that  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentown,  PA  18101-1179. 

NEC  Section  Chief:  Marsha 
Gamberoni. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station.  Units  1  and  2.  Luzerne 
County.  Pennsylvania 

Date  of  amendment  request: 
November  28,  2000. 

Description  of  amendment  request: 
The  proposed  change  would  modify 
Tecluaical  Specification  (TS) 
Siuveillance  Requirement  (SR)  3.6.1.6.3 
to  expand  the  allowable  vacuum  breaker 
open  differential  pressure  setpoint  range 
to  >  .25  pounds-per-square-inch 
differential  (psid)  and  >  .75  psid.  The 
SR  in  the  current  TSs  requires  testing  to 
a  range  of  >  .25  psid  and  ^  .525  psid. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 


The  SR  is  required  to  verify  that  the 
vacuum  breakers  open  when  required  by  the 
containment  safety  analysis.  The  vacuum 
breakers  setpoint  prevent  the  creation  of  a 
vacuum  in  the  drywell  or  an  unacceptable 
differentia]  pressure  across  the  containment 
diaphragm  slab.  When  the  drywell  pressure 
falls  below  the  airspace  pressure  by  an 
amount  equal  to  the  open  set  pressure  of  the 
vacuum  breakers,  the  vacuum  breakers  open 
to  allow  the  suppression  chamber 
atmosphere  from  the  wetwell  airspace  to  flow 
into  the  drywell. 

The  ability  to  maintain  containment 
integrity  is  not  affected  by  the  proposed 
change.  Containment  analyses  are  not 
affected  by  the  proposed  change. 

Containment  analyses  assume  the  vacuum 
breakers  open  at  .9  psid.  Thus,  the  vacuum 
breakers  at  the  new  setpoint  range  are 
bounded  by  the  setpoint  assumed  in  the 
analysis.  Sensitivity  analyses  show  that  the 
containment  pressure  response  is 
insignificantly  affected  by  the  proposed 
change. 

The  setpoint  expansion  does  not  adversely 
affect  the  vacuum  breakers  ability  to  perform 
their  design  basis  functions. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  to  the  vacuum  breakers 
setpoint  surveillance  requirement  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  proposed  change  allows  an 
expanded  setpoint  range.  No  other  changes  in 
requirements  are  being  proposed.  This 
change  will  not  physically  alter  the  plant  (no 
new  or  different  type  of  equipment  will  be 
installed).  This  change  will  not  alter  the 
operation  of  process  variables,  structures, 
systems,  or  components  as  described  in  the 
safety  analysis.  The  new  range  is  bounded  by 
the  safety  analysis  assumptions.  Thus,  a  new 
or  different  kind  of  accident  will  not  be 
created  from  implementation  of  the  proposed 
change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

This  proposal  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  containment  pressures  are 
insignificantly  affected  by  the  proposed 
change.  Safety  analyses  assume  a  bounding 
setpoint.  The  operation  of  the  vacuum 
breakers  are  not  affected. 

Therefore,  this  proposed  change  does  not 
represent  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentovra,  PA  18101-1179. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Southern  Nuclear  Operating  Company. 
Inc.  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County.  Alabama 

Date  of  amendment  request:  August 
17,  2000. 

Description  of  amendment  request: 
The  proposed  amendments  would 
eliminate  the  need  for  the  licensee  to 
perform  periodic  response  time  testing 
of  selected  reactor  trip  system  and 
engineered  safety  featiue  actiiation 
system  equipment  as  defined  in 
Westinghouse  report  WCAP-14036-P-A 
Revision  1,  "Elimination  of  Periodic 
Protection  Chaimel  Response  Time 
Tests." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Conformance  of  the  proposed  amendment 
to  the  standards  for  a  determination  of  no 
significant  hazard  as  defined  in  10  CFR  50.92 
is  shown  in  the  following. 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  to  the  Technical 
Specifications  does  not  result  in  a  condition 
where  the  design,  material,  and 
constructionstandards  that  were  applicable 
prior  to  the  change  are  altered.  The  same  RTS 
[Reactor  Trip  System]  and  ESFAS 
[Engineered  Safety  Features  Actuation) 
instrumentation  is  being  used.  The  time 
response  allocations  and  modeling 
assumptions  used  in  the  Chapter  6  and 
Chapter  15  safety  analyses  of  the  Final  Safety 
Analysis  Report  (FSAR)  are  not  changed; 
only  the  method  of  verifying  response  time 
is  changed.  The  proposed  change  will  not 
modify  any  system  interface  or  equipment 
design  specification.  The  proposed  change 
can  not  increase  the  likelihood  of  an  accident 
since  such  postulated  events  are  independent 
of  this  change.  The  proposed  activity  will  not 
change,  degrade  or  prevent  actions  or  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
an  accident  described  in  the  FSAR. 
Therefore,  the  proposed  amendment  does  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  does  not  alter  the  performance 
of  the  protection  channel  and  actuation  logic 
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equipment  used  in  the  RTS  and'ESFAS. 
These  protection  systems  will  still  have 
response  time  verified  by  test  before  being 
placed  in  operational  service.  Changing  the 
method  of  periodically  verifying  instrument 
response  for  these  systems  (assuring 
equipment  operability]  from  time  response 
testing  to  calibration  and  functional  testing 
will  not  create  any  new  accident  initiators  or 
scenarios.  Periodic  surveillance  of  these 
systems  will  continue  and  may  be  used  to 
detect  degradation  that  could  cause  the 
response  time  characteristic  to  exceed  the 
total  allowance.  The  total  time  response 
allowance  for  each  function  and  the  response 
time  allowance  for  individual  components 
(e.g.,  circuit  boards  and  relays)  bound  all 
degradation  that  cannot  be  detected  by 
periodic  surveillance.  Therefore, 
implementation  of  the  proftosed  amendment 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

This  change  does  not  affect  the  total  RTS 
£md  ESFAS  response  times  assumed  in  the 
safety  analyses.  The  periodic  response  time 
verification  method  for  the  7300  Process 
Protection  racks,  MIS  (Nuclear 
Instrumentation  System)  racks,  and  SSPS 
(Solid-State  Protection  System)  actuation 
logic  is  modified  to  allow  use  of  actual  test 
data  or  engineering  data.  The  method  of 
verification  still  provides  assurance  that  the 
total  system  response  is  within  that  defined 
in  the  safety  analysis.  Periodic  calibrations 
and  functional  tests  will  continue  to  be 
performed  and  may  be  used  to  detect 
degradation  which  might  cause  the  response 
time  to  exceed  the  total  allowance.  The  time 
response  allowance  for  each  component  and 
function  bounds  all  degradation  that  cannot 
be  detected  by  periodic  surveillance.  Based 
on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety. 

The  ^4RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton.  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr.. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446,  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  Somervell 
County,  Texas 

Date  of  amendment  request: 
December  6,  2000. 

Brief  description  of  amendment 
request:  The  proposed  license 
amendment  request  will  revise 


Administrative  Controls  in  Technical 
Specification  (TS)  5.5.14,  entitled 
"Technical  Specifications  (TS)  Bases 
Control  Program"  and  TS  5.5.17, 
entitled  "Technical  Requirements 
Manual  (TRM)"  to  incorporate  the 
changes  made  to  10  CFR  50.59  as 
published  in  the  October  4, 1999, 
Federal  Register,  Volume  64,  Number 
191,  "Changes,  Tests,  and 
Experiments,"  pages  53582  through 
53617. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  replace  the  word 
"involve(s)"  with  "require(s)"  and  deletes 
reference  to  the  term  "unreviewed  safety 
question."  The  above  changes  are  consistent 
with  the  revision  to  10  CFR  50.59. 
Consequently,  the  probability  of  an  accident 
previously  evaluated  is  not  increased. 
Changes  to  the  Technical  Specification  (TS) 
Bases  and  the  Technical  Requirements 
Manual  (TRM)  are  still  evaluated  in 
accordance  with  10  CFR  50.59.  As  a  result, 
the  consequences  of  any  accident  previously 
evaluated  are  not  affected. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from'  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  plant 
op>eration.  These  changes  are  considered 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  in  the  TS. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  profHJsed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  because  they  have  no  direct 
effect  on  any  safety  analyses  assumptions. 
Changes  to  the  TS  Bases  and  the  TRM  that 
result  in  meeting  the  criteria  in  paragraph 
(c)(2)  of  10  CFR  50.59  will  still  require  NRC 
approval.  The  proposed  changes  to  TS  5.5.14 
and  TS  5.5.17  are  considered  administrative 
in  nature  based  on  the  revisions  to  10  CFR 
50.59. 

Therefore  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Vermont  Yaidcee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
November  27,  2000. 

Description  of  amendment  request: 
This  proposed  change  eliminates  the 
specifications  associated  with  the  24 
Vdc  Emergency  Core  Cooling  System 
(ECCS)  instrmnentation  batteries  emd 
chargers.  The  24  Vdc  ECCS 
instrumentation  loads  will  be 
transferred  to  the  125  Vdc  main  station 
batteries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  loads  previously  supplied  by  the  ECCS 
battery  systems  will  be  added  to  the  main 
station  battery  systems.  Redundancy  and 
reliability  are  maintained  within  the  main 
station  battery  systems  and  the  equipment 
will  operate,  essentially  the  same.  No  change 
in  accident  assumptions  or  preljcursors  are 
involved  with  this  change  and  system 
operation  and  response  to  analyzed  events  is 
likewise  unchanged. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  horn  any  accident  previously 
evaluated. 

The  methods  by  which  the  DC  system 
supplied  equipment  performs  their  safety 
functions  are  unchanged  and  remain 
consistent  with  current  safety  analysis 
assumptions.  The  redundancy  and  reliability 
of  the  equipment  will  be  maintained.  There 
is  no  change  in  system  or  plant  operation  that 
involves  failure  modes  other  than  those 
previously  evaluated.  ^  v 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. . 
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3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

No  adverse  effect  on  equipment  operation, 
capability  or  reliability  will  result  from  this 
change.  The  equipment  supplied  by  the  DC 
systems  involved  in  this  change  will 
continue  to  be  provided  with  adequate, 
redundant,  reliable,  safety  class  DC  power. 
Safety  related  loads  will  continue  to  function 
in  accordance  with  analysis  assumptions. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
November  30,  2000. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
operability  requirements  for  the 
refueling  interlocks  contained  within 
Technical  Specification  (TS)  3. 12. A  as 
well  as  the  siuveillance  requirements 
specified  within  TS  4.12.A.  In  addition, 
TS  3.12.F  will  be  clarified  to  articulate 
that  there  must  be  a  minimum  of  24 
hours  fission  product  decay  prior  to  fuel 
handling. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  only  accident  described 
within  the  [Final  Safety  Analysis  Report) 
FSAR  while  the  plant  is  in  Cold  Shutdown 
or  Refueling  is  a  fuel  handling  (dropped 
bundle)  accident.  The  proposed  change 
involves  equipment  that  is  not  involved  in 
the  mitigation  or  prevention  of  a  fuel 
handling  accident  as  described  in  the  FSAR. 
Accordingly,  the  proposed  amendment  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  not  effect  the 
ability  of  the  refueling  interlocks  to  satisfy 


the  safety  function  which  is  to  prevent 
reactor  criticality  during  refueling  operations. 
The  change  only  effects  those  interlocks 
which  are  not  instrumental  in  satisfying  the 
safety  function  of  the  interlocks. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  equipment  or  to 
the  status  of  the  reactor  core  during  refueling. 
The  specifications  will  ensure  either  through 
the  interlocks  or  the  proposed  alternative, 
that  control  rods  are  not  withdrawn  smd 
cannot  be  inappropriately  withdrawn.  This 
will  ensure  that  fuel  is  not  loaded  into  the 
core  when  a  control  rod  is  withdrawn. 

Therefore,  no  new  failure  modes  are 
introduced  and  the  proposed  change  wiU  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frt)m  any  accident 
previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  involve  a 
.  significant  reduction  in  a  margin  of  safety 
since  the  refueling  interlocks  will  continue  to 
ensure  against  an  inadvertent  criticality.  This 
is  achieved  by  physical  interlocks  or 
Technical  Specification  restrictions  on 
refueling  operations  which  will  prevent  fuel 
from  being  loaded  into  a  core  cell  void  of  a 
control  rod.  This  is  accomplished  by 
blocking  control  rod  withdrawal  whenever 
fuel  is  being  loaded  into  the  reactor  vessel  or 
by  preventing  fuel  from  being  loaded  into  the 
vessel  when  a  control  rod  is  withdrawn. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia 

Date  of  amendment  request: 
December  19,  2000.  This  supersedes  the 
March  17,  2000,  submittal  which  was 
noticed  on  May  3,  2000  (65  FR  25769). 

Description  of  amendment  request: 
The  proposed  changes  would  modify 


the  voltage  setting  limits  specified  in 
Technical  Specification  (TS)  Table  3.7- 
4,  page  3.7-26,  item  7  for  the  emergency 
bus  degraded  voltage,  and  revise  the 
loss  of  voltage  setpoints  from  a 
percentage  of  nominal  bus  voltage  to  an 
actual  bus  voltage  value.  The  degraded 
voltage  setting  limit  is  being  changed  to 
increase  the  minimum  allowable  bus 
voltage  to  improve  long-term  motor 
performance  in  the  event  of  operation 
with  bus  voltage  less  than  nominal.  The 
emergency  bus  loss  of  voltage  setting 
limit  is  being  revised  to  better  address 
expected  relay  performance  over  time 
(i.e.,  setting  drift).  Section  3.6. B.  page 
3.6-1,  of  the  TS  would  be  changed  to 
revise  the  required  reactor  coolant 
system  conditions  fi-om  the  existing 
wording  of  "350  degrees  F  or  450  psig" 
to  "350  degrees  F  and  450  psig." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

We  have  reviewed  the  proposed  change 
against  the  criteria  of  10  CFR  50.92  and  hare 
concluded  that  the  change  does  not  pose  a 
significant  safety  hazards  consideration  as 
defined  therein.  Specifically,  operation  of 
Surry  Power  Station  with  the  proposed 
change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

No  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated  will  result  from  the 
proposed  change  in  the  setting  limits  for  the 
emergency  bus  degraded  voltage  and  loss  of 
voltage  relay  setpoints.  The  proposed  change 
only  affects  actuation  limits  and  therefore  has 
no  bearing  on  the  probability  of  an  accident. 
Neither  the  logic  nor  the  function  of  the 
undervoltage  protection  circuits  is  being 
changed,  nor  is  circuit  or  equipment 
reliability  being  reduced.  Further,  the 
performance  characteristics  of  the  electrical 
distribution  system  and  components 
supplied  (motors,  etc.)  are  not  being  altered, 
and  compliance  with  GDC-17  [General 
Design  Criterion]  is  being  maintained.  The 
electrical  distribution  system  remains 
capable  of  performing  its  safety  function 
without  spurious  separation  of  the 
emergency  buses  from  offsite  power.  If  offsite 
power  is  lost,  the  capability  of  the  EDG's 
[emergency  diesel  generators)  to  perform 
their  safety  function  is  not  altered.  Therefore, 
the  probability  of  an  accident  previously 
evaluated  is  not  increased. 

The  consequences  of  an  accident  would 
not  increase  since  the  proposed  change 
implements  setting  limits  that  will  continue 
to  ensure  that  adequate  voltages  will  be 
available  for  the  continuous  operation  of 
safety-related  equipment  required  to  function 
to  mitigate  a  design  basis  accident.  The 
proposed  setting  limits  for  the  emergency  bus 
degraded  voltage  and  loss  of  voltage  bound 
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the  setpoints  and  initial  conditions  assumed 
in  the  accident  analyses  and  ensure  that 
appropriate  protection  is  maintained. 

The  editorial  change  is  administrative  in 
nature  and  consequently  does  not  affect  the 
probability  or  consequences  of  an  accident-in 
any  way. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Implementing  the  proposed  Technical 
Specifications  emergency  bus  degraded 
voltage  and  loss  of  voltage  telay  setting  limits 
caimot  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  evaluated.  Revising  the  setpoint 
setting  limits  does  not  introduce  any  new 
accident  precursors,  and  operation  of  the 
electrical  distribution  system  and  the 
undervoltage  relaying  scheme  is  unchanged. 
The  relays  will  continue  to  detect 
undervoltage  conditions  and  transfer  safety 
loads  to  the  emergency  diesel  generators  at  a 
voltage  level  adequate  to  ensure  proper  safety 
equipment  performance  and  to  prevent  long- 
term  equipment  degradation  due  to 
undervoltage  conditions.  The  proposed 
setting  limits  include  adequate  tolerances  to 
calibrate  the  undervoltage  relays  while 
ensuring  that  emergency  bus  voltages  remain 
above  analytical  limits.  As  noted  above,  the 
performance  characteristics  of  the  electrical 
distribution  system  and  the  components 
being  supplied  are  not  being  altered,  and 
compliance  with  GDC-17  is  being 
maintained. 

The  editorial  change  is  administrative  in 
nature  and  consequently  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  profKised  change  continues  to  ensure 
that  adequate  voltage  is  available  for  safety- 
related  equipment  relied  upon  to  respond  to 
a  design  basis  accident.  The  proposed  setting 
limit  for  degraded  bus  voltage  is  conservative 
with  respect  to  the  existing  Technical 
Specifications  and  ensures  an  adequate  safety 
margin  is  being  maintained.  Further,  the 
setting  limit  is  maintained  low  enough  to 
prevent  spurious  actuations  given  expected 
offsite  grid  voltages.  While  the  loss  of  bus 
voltage  setting  limit  is  being  expanded, 
sustained  bus  voltage  in  this  range  is  not 
credible.  Furthermore,  there  is  no  safety  limit 
associated  with  the  loss  of  voltage  setting 
limit.  The  proposed  change  continues  to 
ensure  that  the  setting  limits  for  the 
emergency  bus  degraded  voltage  and  loss  of 
voltage  relays  bound  the  setpoints  and  initial 
conditions  assumed  in  the  accident  analyses 
and  ensures  that  appropriate  electrical 
protection  is  maintained.  The  editorial 
change  is  administrative  in  nature  and 
consequently  does  not  affect  the  safety 
analysis  in  any  way.  Consequently,  the 
margin  of  safety  is  not  being  reduced  by  the 
proposed  Technical  Specifications  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 


determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Donald  P.  Irwin, 
Esq.,  Himton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street, 
Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
December  7,  2000  (ET  00-0044). 

Description  of  amendment  request: 
The  proposed  amendment  adds  text  to 
Section  5.5.2,  "Primary  Coolant  Sources 
Outside  Containment,"  and  deletes 
Section  5.5.3,  "Post  Accident 
sampling,"  fi-om  the  administrative 
controls  section  of  the  Technical 
Specifications  (TS).  The  proposed 
amendment  deletes  requirements  from 
the  TS  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instnmientation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  horn 
the  accident  that  occiured  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
fbr  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportiinity  for  comment  in  the  Federal 
Roister  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  a  license 
amendment  application  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 


determination  in  its  application  dated 
December  7,  2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post* 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  po8t-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
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(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  from  any  Previously 
Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building, 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
•  reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TM]-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
December  8,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Administrative  Controls  Technical 
Specifications  (TS)  5.5.14b  and 
5.5.14b,2  to  incorporate  the  changes 
made  to  10  CFR  50.59.  The  proposed 


changes  would  replace  the  word 
"involve"  with  "require"  in  TS  5.5.14b 
and  revise  TS  5.5.14b.2  to  state:  "a 
change  to  the  USAR  [Updated  Safety 
Analysis  Report)  or  Bases  that  requires 
NRC  approval  pursuant  to  10  CFR 
50.59." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  replace  the  word 
"involve"  with  "require"  and  deletes 
reference  to  the  term  "unreviewed  safety 
question"  consistent  with  10  CFR  50.59.  The 
above  changes  are  consistent  with  the 
revision  to  10  CFR  50.59.  Consequently,  the 
probability  of  an  accident  previously 
evaluated  is  not  increased.  Changes  to  the 
Technical  Specification  (TS)  Bases  are  still 
evaluated  in  accordance  with  10  CFR  50.59. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  affected. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  plant 
operation.  These  changes  are  considered 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  in  the  TS. 

Therefore,  the  proposed  changes  do  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  because  they  have  no  effect 
on  any  safety  analyses  assumptions.  Changes 
to  the  TS  Bases  that  result  in  meeting  the 
criteria  in  paragraph  (c)(2)  of  10  CFR  50.59 
will  still  require  NRC  approval.  The 
proposed  changes  to  TS  5.5.14  are  considered 
administrative  in  nature  based  on  the 
revision  to  10  CFR  50.59. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 


2300  N  Street,  NW.,  Washington,  DC 
20037 
NRC  Section  Chief:  Stephen  Dembek. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Doounent 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland  20852.  Publicly 
available  records  will  be  accessible 
electronically  fi-om  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County. 
Pennsylvania 

Date  of  application  for  amendment: 
October  29,  1999,  as  supplemented  fune 
21,  and  September  8,  2000 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
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Specifications  (TSs)  to  include:  (1)  the 
addition  of  operating  limits  for  make-up 
tanlc  (MUT)  level  and  pressiire;  (2)  the 
addition  of  siirveillance  requirements 
for  the  MUT  pressure  instrument 
channel;  and  (3)  the  revision  of  the 
calibration  frequency  for  the  MUT  level 
instrument  channel,  the  high-  and  low- 
pressure  injection  flow  instrument 
channels,  and  the  borated  water  storage 
tank  instnunent  channel  from  "Not  to 
exceed  24  months"  to  "Refueling 
interval."  Minor  editorial  changes  and 
associated  Bases  changes  were  also 
made. 

Date  of  issuance:  December  26,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  227. 

Facility  Operating  License  No.  DPEr-50. 
Amendment  revised  the  Technical 
Specifications. 

Dates  of  initial  notices  in  Federal 
Register:  December  15. 1999  (64  FR 
70090)  and  July  12,  2000  (65  FR  43042). 
The  September  8,  2000,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
original  notices. 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  26, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County.  New  YoHc 

Date  of  application  for  amendment: 
July  26, 1999,  as  supplemented  on 
January  20.  2000. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise 
Technical  Specifications  (TSs) 
associated  with  the  degraded  voltage 
trip  and  the  under-frequency  reactor  trip 
surveillance  tests.  For  the  degraded 
voltage  trip,  the  proposed  amendment 
would  revise  the  TS  to  specify  detailed 
operator  actions  to  be  taken  if  the 
minimum  conditions  could  not  be  met 
rather  than  simply  stating  "Cold 
Shutdown."  The  6.9  kV  under- 
frequency  and  reactor  trip  siuveillance 
tests  currently  combine  voltage  and 
frequency  testing  under  one  item.  The 
proposed  TS  amendment  would 
separate  the  6.9  kV  voltage  testing  frt)m 
the  frequency  testing  and  specify 
separate  test  requirements.  In  addition, 
the  proposed  TS  amendment  would 
reqiiiie  more  frequent  testing  of  the  480 


volt  emergency  bus  undervoltage  reactor 
trip. 

Date  of  issuance:  December  28,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  214. 

Facility  Operating  License  No.  DPR-26: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  28,  2000  (65  FR 
10565)  The  January  20,  2000,  submittal 
contained  supplemental  information 
that  did  not  change  the  original  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
April  27,  2000. 

Brief  description  of  amendment:  This 
amendment  changes  the  expiration  date 
of  the  Operating  License  to  40  years 
from  the  date  of  issuance  of  the  license 
rather  than  the  date  of  the  construction 
permit.  Specifically,  the  amendment 
changes  the  expiration  date  of  the 
Operating  License  from  "midnight  on 
March  14,  2007"  to  "midnight  on  Match 
24,  2011." 

Date  of  issuance:  December  14,  2000. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No.:  192. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  May  17,  2000  (65  FR  31352). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  14, 
2000. 

No  significant  hazards  consideration 
comments  received:  No.  Other 
conunents  are  addressed  in  the 
Commission's  related  Safety  Evaluation. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina.  ^ 

Date  of  application  of  amendments: 
September  12,  2000;  supplemented 
October  4,  October  26,  November  6,  and 
December  8,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  requirements  related  to 
the  reroll  repair  process  used  to  repair 


steam  generator  tubes.  They  also 
institute  new  license  conditions. 

Date  of  Issuance:  December  15,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  318/318/318. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  4,  2000  (65  FR  59222) 
The  supplements  dated  October  4, 
October  26,  November  10,  and 
December  8,  2000,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  September  12,  2000, 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  15. 
2000. 

No  significant  hazards  consideration 
comments  received:  No 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station.  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  23, 1999,  as  supplemented  by 
letter  dated  October  12,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  to  incorporate  the  use  of 
AJnerican  Society  for  Testing  and 
Materials  (ASTM)  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  into  the  River 
Bend  Station,  Unit  1,.  Technical 
Specifications. 

Date  of  issuance:  December  20,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  115. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8,  2000  (65  FR  12291). 

The  October  12,  2000,  supplemental 
letter  provided  additional  information 
to  support  staff  review  of  the  original 
application,  and  did  not  affect  the  initial 
finding  of  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 
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Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
November  23, 1999,  as  supplemented  by 
letter  dated  October  19,  2000. 

Brief  description  of  amendment:  The 
amendment  incorporated  the  use  of 
American  Society  for  Testing  and 
•  Materials  (ASTM)  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  into  the 
Arkansas  Nuclear  One,  Unit  No.  2, 
Technical  Specifications. 

Date  of  issuance:  December  18,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  vdthin  60 
days  from  the  date  of  issuance. 

Amendment  No.:  228. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8,  2000  (65  FR  12291). 

The  October  19.  2000,  supplemental 
letter  provided  clarifying  information 
that  was  vrithin  the  scope  of  the  original 
Federal  Register  notice  and  did  not 
change  the  staffs  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  18, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
November  23,  1999.  as  supplemented  by 
letter  dated  October  12.  2000. 

Brief  description  of  amendment:  The 
amendment  incorporated  the  use  of 
American  Society  of  Testing  and 
Materials  D3803-1989.  "Standard  Test 
Method  for  Nuclear-Grade  Activated 
Carbon,"  into  the  facility's  TS. 

Date  of  issuance:  December  27.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  170. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8.  2000,  (65  FR  12291). 

The  October  12.  2000,  supplement 
provided  clarifying  information  that  did 
not  expand  the  scope  of  the  original 
Federal  Register  notice,  or  change  the 
scope  of  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  December  27. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc..  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi.  Inc., Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
November  23. 1999. 

Brief  description  of  amendment:  The 
cmiendment  incorporated  the  use  of 
American  Society  for  Testing  and 
Materials  (ASTM)  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  into  the 
Grand  Gulf  Nuclear  Station  Technical 
Specifications. 

Date  of  issuance:  December  18.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No:  144. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8.  2000  (65  FR  12291) 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  18, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335.  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
April  23,  2000. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  Surveillance 
Requirement  4.6.4. 2.b.4  by  deleting  the 
word  "immediately,"  in  order  to  remove 
a  timing  restriction  for  the  hydrogen 
recombiner  post-operation  resistance 
testing.  As  a  result,  the  amendment 
allows  the  recombiner  imits  to  cool  after 
an  operational  test  run,  and  provides  a 
more-reliable  measurement  of  the 
resistance-to-groimd  of  the  electrical 
insulation. 

Date  of  Issuance:  December  27.  2000. 

Effective  Date:  December  27.  2000. 

Amendment  No.:  169. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  May  31.  2000  (65  FR  34746) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Florida  Power  and  Light  Company,  et 
al.,  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
July  19,  2000. 

Brief  description  of  amendment: 
Revised  the  Technical  Specifications 
(TS)  to  extend  the  applicability  of  the 
current  reactor  coolant  system  pressure/ 
temperature  limits  and  allowed  heatup 
and  cooldovkm  rates  to  21.7  effective  full 
power  years  of  operation. 

Date  of  Issuance:  December  28,  2000. 

Effective  Date:  December  28,  2000. 

Amendment  No.:  112. 

'Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2000  (65  FR  51354). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  28.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company", 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
August  18.  2000. 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  to  the 
ACTION  Statement  18  to  allow 
operation  of  the  units  with  both 
channels  of  undervoltage  protection 
bypassed  for  up  to  8  hours  to  allow 
performance  of  the  monthly 
surveillance  without  placing  the  units 
in  a  condition  not  permitted  by  the 
Technical  Specifications  (TSs).  In 
addition,  the  amendments  authorize  an 
administrative  change  to  Item  7.b.  of  TS 
Tables  3.3-2,  3.3-3.  and  4.3-2 
modifying  "Degraded  Voltage  "  to 
"Undervoltage"  to  make  it  consistent 
with  the  Updated  Final  Safety  Analysis 
Report  description. 

Date  of  issuance:  December  20.  2000. 

Effective  date:  December  20.  2000. 

Amendment  Nos.  209  and  203. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  September  20.  2000. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Cormecticut 

Date  of  application  for  amendment: 
August  25.  2000.  as  supplemented 
November  20,  2000. 
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Brief  description  of  amendment:  T\ns 
amendment  modifies  Technical 
Specification  (TS)  3.8.1.1,  "Electrical 
Power  System — A.C.  Sources — 
Operating,"  by  extending  the  allowed 
outage  time  (AOT)  for  Action  a.  2  of  TS 
3.8.1.1  from  72  hours  to  14  days, 
provided  the  Millstone  Unit  3  (MP3) 
station  blackout  diesel  generator  is 
available  to  supply  Millstone  Unit  2 
(MP2)  power,  otherwise  the  AOT  is  only 
allowed  to  be  extended  for  7  days.  This 
one-time  change  is  needed  to  support 
the  replacement  of  the  MP2  4 160- volt 
electrical  cross-tie  line  from  Millstone 
Unit  1  (MPl)  with  a  cross-tie  from  MP3. 
The  modification  is  being  made  due  to 
the  decommissioning  of  MPl. 

Date  of  issuance:  December  21,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  251. 

Facility  Operating  License  No.  DPB- 
65:  Amendment  revised  Technical 
Specifications. 

Date  of  individual  notice  in  Federal 
RepsUr:  November  1,  2000  (65  FR 
65344). 

The  Commission 's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  Nos.  50-336  and  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  and  3,  New  London  County,  ' 
Coruiecticut 

Date  of  application  for  amendment: 
August  25,  2000. 

Brief  description  of  amendment:  The 
amendments  authorize  changes  to  the 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  and  3  (MP2  and  MP3)  Final 
Safety  Analysis  Report  (FSAR). 
Millstone  Unit  No.  1  (MPl)  is  being 
decommissioned.  To  support  this 
activity,  several  modifications  are 
required  to  modify/eliminate  MPl 
systems  that  support  the  operation  of 
structiu«s,  systems,  and  components 
that  are  shared  or  common  to  MP2  and 
MP3.  One  of  the  separation  projects 
entails  the  replacement  of  the  existing 
MPl  to  MP2  4160-volt  cross-tie  with  a 
new  MP3  to  MP2  4160-volt  cross-tie. 
Northeast  Nuclear  Energy  Company  has 
evaluated  this  proposed  new  cross-tie 
utilizing  the  criteria  of  10  CFR  50.59 
and  determined  that  the  modification 
involved  four  xmreviewed  safety 
questions  (USQs).  One  USQ  pertains  to 
MP2  and  three  USQs  pertain  to  MP3. 

Date  of  issuance:  December  21,  2000. 


Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  252  and  190. 

Facility  Operating  License  Nos.  DPR- 
65  and  NPF-49:  Amendments  authorize 
changes  to  the  FSAR. 

Date  of  initial  notice  in  Federal 
Register:  October  20,  2000  (65  FR 
65345). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
2000. 

No  significant  hazards  consideration 
conunents  received:  No. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  Nos.  50-423  and  50-336, 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  &'3,  New  London  County, 
Connecticut 

Date  of  application  for  amendment: 
June  26,  2000. 

Brief  description  of  amendment:  The 
amendments  revise  technical 
specifications  (TSs)  3/4.1.3.1,  "Reactivity 
Control  Systems,  Movable  Control 
Assemblies,  Full  Length  CEA  Position" 
and  3/4.1.3.1,  "Reactivity  Control 
Systems,  Movable  Control  Assemblies, 
Group  Heights."  Specifically,  the 
changes  revise  the  frequency  for 
determining  the  operability  of  each  rod 
not  inserted  fully  in  the  core  for  Units 
2  and  3  and  the  Deviation  Circuit  for 
Unit  2  irom  once  every  31  days  to  once 
every  92  days. 

Date  of  issuance:  December  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  253  and  191. 

Facility  Operating  License  Nos.  DPR- 
65  and  NPF-49:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  26,  2000  (65  FR  46011) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  Docket 
No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
May  4,  2000,  as  supplemented  August 
31,  October  5,  and  November  16,  2000. 

Brief  Description  of  amendment:  The 
amendment  (1)  adds  new  sections  to  the 
Technical  Specifications  (TSs) 
addressing  missed  surveillance  test 
requirements  and  establishing  a  TS 
Bases  control  program,  (2)  revises  TS 


Chapter  6  to  allow  use  of  generic 
personnel  titles  in  lieu  of  plant-specific 
titles,  (3)  allows  an  alternative  when  the 
radiation  protection  manager  does  not 
meet  the  qualifications  of  Regulatory 
Guide  1.8,  (4)  relocates  sections  of  TS 
Chapter  6  pertaining  to  onsite  and 
offsite  review  and  special  inspections  to 
the  Operational  Quality  Assurance  Plan, 
and  (5)  corrects  typographical  errors. 

Date  of  issuance:  December  21,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  115. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  31,  2000  (65  FR  34749). 

The  August  31,  2000,  supplement 
provided  updated  TS  pages  to  reflect 
incorporation  of  Amendment  No.  110, 
which  was  issued  subsequent  to  the 
May  4,  2000,  application.  In  addition,  a 
minor  change  in  the  proposed  TS 
wording  was  proposed  for  consistency 
with  the  current  TS.  The  October  5, 
2000,  supplement  provided  clarifying 
information  to  the  May  4,  2000, 
application.  The  November  16,  2000, 
supplement  proposed  a  minor  wording 
change  to  be  consistent  with  the  latest 
revision  of  Standard  TSs,  NUREG-1433. 
The  supplements  were  within  the  scope 
of  the  original  Federal  Register  notice 
and  did  not  change  the  stafTs  initial 
proposed  no  significant  hazards 
considerations  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
May  15,  2000 

Brief  description  of  amendments:  The 
amendments  revise  station  technical 
specification  TS.3.7.B.6  to  explicitly 
allow  de-energizing  motor  control 
center  (MCC)  iTl  or  MCC  1T2  for  up  to 
72  hours  to  accommodate  installation  of 
transfer  switches  for  the  MCCs. 

Date  of  issuance:  December  15,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  155  and  146. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisUr:  July  12,  2000  (65  FR  43049  ) 
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The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  15, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
December  29, 1999,  as  supplemented  on 
November  21,  2000 

Brief  description  of  amendments:  The 
amendments  modify  the  Salem  Unit 
Nos.  1  and  2  Technical  Specifications 
(TS),  and  revise  requirements  stated  in 
Notes  1  and  2  to  Table  2.2-1,  "Reactor 
Trip  System  Instnmientation 
Setpoints,"  in  order  to  add  a  tolerance 
associated  with  the  setpoint  values  for 
the  derivative  module  time  constants 
(the  Tau  values)  of  the  Over-Power,  and 
the  Over-Temperature  delta  temperature 
units. 

Date  of  issuance:  December  19,  2000. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  239  and  220. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  26,  2000  (65  FR  4289). 

The  November  21,  2000,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  20. 
2000. 

No  significant  hazards  consideration 
comments  received;  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
September  22,  2000  (PCN-520). 

Brief  description  of  amendments:  The 
amendments  revise  "rechnical 
Specifications  (TSs)  3.1.10,  3.3.9,  3.3.13, 
3.4.5,  3.4.6,  3.4.7,  3.4.8,  3.8.2,  3.8.5, 
3.8.8,  3.8.10.  3.9.2.  3.9.4  and  3.9.5  to 
allow  small,  controlled,  safe  insertions 
of  positive  reactivity  while  in  shutdown 
modes. 

Date  of  issuance:  December  20,  2000. 

Effective  date:  December  20,  2000.  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2 — 175;  Unit 
3—166. 


Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  13.  2000  (65  FR 
60984). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  31,  2000  (TS  00-05). 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications  (TSs)  by 
relocating  various  reactivity  control 
system  requirements  bom  the  TSs  to  the 
Sequoyah  Technical  Requirements 
Manual. 

Date  of  issuance:  December  18,  2000. 

Effective  date:  December  18,  2000. 

Amendment  Nos.:  264  and  255. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  4,  2000  (65  FR  59226). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  18, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  31,  2000  (TS  99-17). 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications  (TSs)  by 
adding  new  requirements  for 
maintaining  soluble  boron  in  the  spent 
fuel  pool. 

Date  of  issuance:  December  19,  2000. 

Effective  date:  December  19,  2000. 

Amendment  Nos.:  265  and  256. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  18,  2000  (65  FR 
62392). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
2000. 

No  significant  hazards  consideration 
conunents  received:  No. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  2001. 


For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-596  Filed  1-9-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investroent  Company  Act  RetesM  No. 
24820;  812-11758] 

Frank  Russell  Investment  Company,  et 
al;  Notice  of  Application 

January  3,2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
17(a)  of  the  Act,  under  section  6(c)  for 
an  exemption  from  section  1 7(e)  of  the 
Act  and  rule  17e-l  under  the  Act,  and 
imder  section  10(f)  of  the  Act  for  an 
exemption  from  section  10(f).) 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  permit 
certain  registered  open-end  management 
investment  companies  advised  by 
several  investment  advisers  to  engage  in 
principal  and  brokerage  transactions 
with  a  broker-dealer  affiliated  with  one 
of  the  investment  advisers  and  to 
purchase  securities  in  offerings 
underwritten  by  a  principal  underwriter 
of  which  one  of  the  investment  advisers 
is  em  affiliated  person.  The  transactions 
would  be  between  a  broker-dealer  or 
principal  underwriter  and  a  portion  of 
the  investment  company's  portfolio  not 
advised  by  the  adviser  affiliated  with 
the  broker-dealer  or  principal 
underwriter.  Applicants  also  request 
relief  to  permit  a  portion  of  the  portfolio 
to  piutihase  securities  in  offerings 
underwritten  by  a  principal  imderwriter 
of  which  the  investment  adviser  to  that 
portion  is  affiliated  if  the  purchase  is  in 
accordance  with  all  of  the  conditions  to 
rule  lOf-3  imder  the  Act,  except  for  the 
provision  that  would  require 
aggregation  of  certain  purchases. 
APPLICANTS:  Frank  Russell  Investment 
Company  ("FRIC"),  Russell  Insurance 
Funds  ("RIF"),  and  Frank  Russell 
Investment  Management  Company 
("Adviser"). 

RLING  DATES:  the  application  was  filed 

on  August  24,  1999,  and  amended  on 

December  1.  1999.  and  December  14, 

2000. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
January  29,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu^ 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicants,  909  A  Street,  Tacoma, 
WA  98402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Michael  W.  Mundt, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (telephone  (202)  942-«090). 

Applicant's  Representations 

1.  FRIC  is  a  Massachusetts  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company  with  twenty-nine  series.  RIF  is 
a  Massachusetts  business  trust 
registered  imder  the  Act  as  an  open-end 
management  investment  company  with 
five  series  (each  series  of  FRIC  and  RIF, 
a  "Fund").  Shares  of  RTF's  Funds  are 
offered  for  sale  only  to  insurance 
companies  and  to  their  separate 
accoimts  to  fund  variable  insiorance 
products. 

2.  The  Adviser  is  registered  luder  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  is  a  subsidiary  of 
Frank  Russell  Corporation.  The  Adviser 
serves  as  investment  adviser  to  each 
fund.  The  majority  of  the  Funds  are 
divided  into  two  or  more  portions  (each 
a  "Segment"),  and  the  assets  of  each 
Segment  are  invested  pursuant  to  a 
particular  investment  style.  The  Adviser 
selects  and  monitors  for  each  Segment 

a  sub-adviser  ("Money  Manager")  that  is 
registered  under  the  Advisers  act  or  is 
exempt  from  registration.*  None  of  the 
Money  Managers  (except  by  virtue  of 


'  The  Adviser,  even  when  directly  exercising 
investment  control  over  a  Fund  or  Segment,  is  not 
a  Money  Manager  for  purposes  of  the  requested 
relieL 


serving  as  Money  Manager  to  a 
Segment)  has  any  affiliation  with  the 
Funds,  the  Adviser,  or  any  person  that 
serves  as  promoter  or  principal 
underwriter  to  the  Funds.  Each  Money 
Manager  has  complete  discretion, 
within  a  Fimd's  objectives,  policies  and 
restrictions,  over  the  management  of  its 
Segment  and  makes  all  decisions 
regarding  the  purchase  and  sale  of 
securities  for  its  Segment.  The  Adviser 
pays  each  Money  Manager  a  fee  out  of 
the  advisory  fee  received  by  the  Adviser 
from  the  Fimd. 

(3).  Applicants  request  relief  to 
permit:  (i)  A  broker-dealer  registered 
under  the  Seciirities  Exchange  Act  of 
1934  that  serves  as  a  Money  Manager  or 
is  an  affiliated  person  of  a  Money 
Manager  (the  broker-dealer,  an 
"Affiliated  Broker-Dealer";  the  Money 
Manager,  an  "Affiliated  Money 
Manager")  to  engage  in  principal 
transactions  with  a  Segment  that  is 
advised  by  a  Money  Manager  that  is  not 
an  affiliated  person  of  the  Affiliated 
Broker-Dealer  or  Affiliated  Money 
Manager  (the  Segment,  an  "Unaffiliated 
Segment"  the  Money  Manager,  an 
"Unaffiliated  Money  Manager"),  (ii)  an 
Affiliated  Broker-E>ealer  to  provide 
brokerage  services  to  an  Unaffiliated 
Segment,  and  the  unaffiliated  Segment 
to  utilize  such  brokerage  services, 
without  complying  with  rule  17e-l(b) 
and  (c)  imder  the  Act,  (iii)  an 
Unaffiliated  Segment  to  purchase 
securities  dining  the  existence  of  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Money  Manager  or  a  person  of  which  an 
Affiliated  Money  Manager  is  an 
affiliated  person  ("Affiliated 
Underwriter"),  (iv)  a  Segment  advised 
by  an  affiliated  Money  Manager 
("Affiliated  Segment")  to  purchase 
securities  diuing  the  existence  of  an 
imderwriting  syndicate,  a  principal 
tmderwriter  of  which  is  an  Affiliated 
Underwriter,  in  accordance  with  the 
conditions  of  rule  lOf-3  imder  the  Act, 
except  that  paragraph  (b)(7)  of  the  nde 
would  not  require  the  aggregation  of 
purchases  by  the  Affiliated  Segment 
with  purchases  by  Unaffiliated 
Segments. 

4.  Applicants  request  that  the 
exemptive  relief  apply  to  FRIC,  RIF,  or 
any  existing  or  future  registered  open- 
end  management  investment  company 
advised  by  the  Adviser  or  a  person 
controlling,  controlled  by,  or  imder 
common  control  (within  the  meaning  of 
section  2(a)(9)  of  the  Act)  with,  the 
Adviser  (including  any  successors  in 
interest).^  Any  investment  company  that 


currently  intends  to  rely  on  the  order  is 
named  as  an  applicant.  The  Adviser  will 
take  steps  designed  to  ensure  that  any 
other  existing  or  future  entity  that  relies 
on  the  order  will  comply  with  the  terms 
and  conditions  of  the  application. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  Between 
Unaffiliated  Segments  and  Affiliated 
Broker-Dealers 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person  of, 
promoter  of,  or  principal  underwriter 
for  such  company,  or  any  affiliated 
person  of  an  affiliated  person,  promoter, 
or  principal  underwriter  ("second-tier 
affiliate").  Section  2(a)(3)(E)  of  die  Act 
defines  an  affiliated  person  to  be  any 
investment  adviser  of  an  investment 
company,  and  section  2(a)(3)(C)  of  the 
Act  defines  an  affiliated  person  of 
another  person  to  include  any  person 
direcUy  or  indirectiy  controlling, 
controlled  by,  or  under  common  control 
with  such  person.  Applicants  state  that 
an  Affiliated  Money  Manager  would  be 
an  affiliated  person  of  a  Fund,  and  an 
Affiliated  Broker-Dealer  would  be  either 
an  Affiliated  Money  Manager  or  an 
affiliated  person  of  the  Affiliated 
Manager,  and  thus  a  second-tier  affiliate 
of  a  Fimd,  including  the  Unaffiliated 
Segment.  Accordingly,  applicants  state 
that  any  transactions  to  be  effected  by 
an  Unaffiliated  Money  Manager  on 
behalf  of  an  Unaffiliated  Segment  of  a 
Fund  with  an  Affiliated  Broker-Dealer 
are  subject  to  the  prohibitions  of  section 
17(a). 

2.  Applicants  seek  relief  under 
sections  6(c)  and  17(b)  to  exempt 
principal  transactions  prohibited  by 
section  17(a)  because  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Segment  solely 
because  an  Affiliated  Money  Manager  is 
the  Money  Manager  to  another  Segment 
of  the  same  Fund.  The  requested  relief 
would  not  be  available  if  the  Affiliated 
Broker-Dealer  (except  by  virtue  of 
serving  as  a  Money  Manager)  is  an 
affiliated  person  or  a  second-tier  affiliate 
of  the  Adviser,  the  Unaffiliated  Money 
Manager  making  the  investment 
decision  with  respect  to  the  Unaffiliated 
Segment  of  the  Fund,  or  any  officer, 
trustee  or  employee  of  the  Fund. 

3.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  grant  an  order  permitting  a 
transaction  otherwise  prohibited  by 
section  1 7(a)  if  it  finds  that  the  terms  of 
the  proposed  transaction  are  fair  and 


'The  term  "successors  in  interest"  is  limited  to 
entities  that  result  from  a  reorganization  into 


another  jurisdiction  or  change  in  the  type  of 
business  organization. 
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reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
and  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the  SEC 
to  exempt  any  person  or  transaction 
from  any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act. 

4.  Applicants  contend  that  section 
.  7(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 
power  to  the  person's  own  pecuniary 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  pecuniary  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 
section  17(a)  is  designed  to  prevent  are 
not  present.  Applicants  state  that  if  an 
Unaffiliated  Money  Manager  purchases 
securities  on  behalf  of  an  Unaffiliated 
Segment  in  a  principal  transaction  with 
an  Affiliated  Broker-Dealer,  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Money  Manager.  In 
addition,  applicants  state  that  Money 
Managers  are  paid  on  the  basi^  of  a 
percentage  of  the  value  of  the  assets 
allocated  to  their  management.  The 
execution  of  a  transaction  to  the 
disadvantage  of  the  Unaffiliated 
segment  would  disadvantage  the 
Unaffiliated  Money  Manager  to  the 
extent  that  it  diminishes  the  value  of  the 
Unaffiliated  Segment.  Applicants 
further  submit  that  the  Adviser's  power 
to  dismiss  Money  Managers  or  to  change 
the  portion  of  a  Fund  allocated  to  each 
Money  Manager  reinforces  a  Money 
Manager's  incentive  to  maximize  the 
investment  performance  of  its  Segment. 

5.  Applicants  state  that  each  Money 
Manager's  contract  assigns  it 
responsibility  to  manage  a  Segment. 
Each  Money  Manager  is  responsible  for 
making  independent  investment  and 
brokerage  allocation  decisions  on  its 
own  research  and  credit  evaluations. 
Applicants  represent  that  the  Adviser 
does  not  dictate  brokerage  allocation  or 
investment  decisions  to  any  Fund 
advised  by  a  Money  Manager,  or  have 
the  contractual  right  to  do  so,  except 
with  respect  to  a  Segment  advised 
directiy  by  the  Adviser.  Applicants 
contend  that,  in  managing  a  Segment, 
each  Money  N^anager  acts  for  all 
practical  purposes  as  though  it  is 
managing  a  separate  investment 
company. 


6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Fund,  since  each 
Unaffiliated  Money  Manager  is  required 
to  manage  the  Unaiffiliated  Segment  in 
accordance  with  the  investment 
objectives  and  related  investment 
policies  of  the  Fund  as  described  in  its 
registration  statement.  Applicants  also 
assert  that  permitting  the  transactions 
will  be  consistent  with  the  general 
purposes  of  the  Act  and  in  the  public 
interest  because  the  ability  to  engage  in 
the  transactions  increases  the  likelihood 
of  a  Fund  achieving  best  price  and 
execution  on  its  principal  transactions, 
while  giving  rise  to  none  of  the  abuses 
that  section  1 7(a)  was  designed  to 
prevent. 

B.  Payment  of3rokerage  Compensation 
by  Unaffiliated  Segments  to  Affiliated 
Broker-Dealers 

1.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliated  person  or  a  second-tier 
affiliate  of  a  registered  investment 
company  from  receiving  compensation 
for  acting  as  broker  in  connection  with 
the  sale  of  securities  to  or  by  the 
investment  company  if  the 
compensation  exceeds  the  limits 
prescribed  by  the  section  unless 
otherwise  permitted  by  rule  17e-l 
under  the  Act.  Rule  17e-l  sets  forth  the 
conditions  under  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receiye  a 
commission  which  would  not  exceed 
the  "usual  and  customary  broker's 
commission"  for  purposes  of  section 
17(e)(2).  Rule  17e-l(b)  requires  die 
investment  company's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
under  section  2(a)(19)  of  the  Act,  to 
adopt  certain  procedures  and  to 
determine  at  least  quarterly  that  all 
transactions  effected  in  reliance  on  the 
rule  complied  with  the  procedures.  Rule 
17e-l(c)  specifies  the  records  that  must 
be  maintained  by  each  investment 
company  with  respect  to  any  transaction 
effected  pursuant  to  rule  17e-l. 

2.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  (as  Money 
Manager  to  another  Segment)  or  a 
second-tier  affiliate  of  an  Unaffiliated 
Segment  and  thus  subject  to  section 
17(e).  Applicants  request  an  exemption 
under  section  6(c)  from  section  1 7(e) 
and  rule  1 7e-l  to  the  extent  necessary 
to  permit  an  Unaffiliated  Segment  to 
pay  brokerage  compensation  to  an 
Affiliated  Broker-Dealer  acting  as  broker 
in  the  ordinary  course  of  business  in 
connection  with  the  sale  of  securities  to 
or  by  such  Unaffiliated  Segment, 
without  complying  with  the    * 


requirements  of  rule  17e-l(b)  and  (c). 
The  requested  exemption  would  apply 
only  where  an  Affiliated  Broker-Dealer 
is  deemed  to  be  an  affiliated  person  or 
a  second-tier  affiliate  of  an  Unaffiliated 
Segment  solely  because  an  Affiliated 
Money  Manager  is  the  Money  Manager 
to  another  Segment  of  the  same  Fund. 
The  relief  would  not  apply  if  the 
Affiliated  Broker-Dealer  (except  by 
virtue  of  serving  as  Money  Manager  to 
a  Segment)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser,  the 
Unaffiliated  Money  Manager  to  the 
Unaffiliated  Segment  of  the  Fund,  or 
any  officer,  trustee  or  employee  of  the 
Fund. 

3.  Applicants  believe  that  the 
proposed  brokerage  transactions  involve 
no  conflicts  of  interest  or  possibility  of 
self-dealing  and  will  meet  the  standards 
of  section  6(c).  Applicants  assert  that 
the  interests  of  an  Unaffiliated  Money 
Manager  are  directiy  aligned  with  the 
interests  of  the  Unaffiliated  Segment  it 
advises,  and  an  Unaffiliated  Money 
Manager  will  enter  into  brokerage 
transactions  with  Affiliated  Broker- 
Dealers  only  if  the  fees  charged  are 
reasonable  and  fair  as  required  by  rule 
17e-l(a).  Applicants  also  note  that  an 
Unaffiliated  Money  Manager  has  a 
fiduciary  duty  to  obtain  best  price  and 
execution  for  the  Unaffiliated  Segment. 

C.  Purchases  of  Securities  From 
Offerings  With  Affiliated  Underwriters 

1.  Section  10(f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  purchasing  or 
otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
Security  of  which  the  company  is  the 
issuer)  when  a  principal  underwriter  of 
the  security,  or  an  affiliated  person  of 
the  principal  underwriter,  is  an  officer, 
director,  member  of  an  advisory  board, 
investment  adviser  or  employee  of  the 
company.  Section  10(f)  also  provides 
that  the  SEC  may  exempt  by  order  any    • 
transaction  or  classes  of  transactions 
from  any  of  the  provisions  of  section 
10(f),  if  and  to  the  extent  that  such 
exemption  is  consistent  with  the 
protection  of  investors.  Rule  lOf-3 
under  the  Act  exempts  certain 
transactions  finm  the  prohibitions  of 
section  10(f)  if  specified  conditions  are 
met.  Paragraph  0))(7)  of  rule  lOf-3  limits 
the  securities  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  to  25%  of  the 
principal  amount  of  the  offering  of  the 
class  of  securities. 

2.  Applicants  state  that  each  Money 
Manager,  although  under  contract  to 
manage  only  a  Segment  of  a  Fund,  is 
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considered  an  investment  adviser  to  the 
entire  Fund.  As  a  result,  applicants 
believe  that  all  purchases  of  securities 
by  an  Unaffiliated  Segment  from  an 
imderwriting  syndicate  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter  would  be  subject  to  section 
10(f). 

3.  Applicants  request  relief  under 
section  10(f)  from  that  section  to  permit 
an  Unaffiliated  Segment  to  purchase 
securities  during  the  existence  of  an 
underwriting  or  selling  sjmdicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter.  Applicants 
request  relief  from  section  10(f)  only  to 
the  extent  those  provisions  apply  solely 
because  an  Affiliated  Money  Kfanager  is 
an  investment  adviser  to  the  Fvmd.  The 
requested  relief  would  not  be  available 
if  the  Affiliated  Underwriter  (except  by 
virtue  of  serving  as  Money  Manager)  is 
an  affiliated  person  or  a  second-tier 
affiliate  of  the  Adviser,  the  Unaffiliated 
Money  Manager  making  the  investment 
decision  with  respect  to  the  Unaffiliated 
Segment  of  the  Fimd,  or  any  officer, 
trustee  or  employee  of  the  Fund. 
Applicants  aLso  seek  relief  botn  section 
10(f)  to  permit  an  Affiliated  Segment  to 
purchase  securities  during  the  existence 
of  an  underwriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  provided  that 
the  purchase  will  be  in  accordance  with 
the  conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  will  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Segment  with  purchases 
by  an  Unaffiliated  Segment. 

4.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  securities  bom  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Funds  because  a 
decision  by  an  Unaffiliated  Money 
Manager  to  purchase  seciuities  from  an 
underwriting  syndicate,  a  principal 
imderwriter  of  which  is  an  Affiliated 
Underwriter,  involves  no  potential  for 
"dumping."  In  addition,  applicants 
assert  that  aggregating  purchases  would 
serve  no  purpose  because  there  is  no 
collaboration  among  Money  Managers, 
and  any  common  purchases  by  an 
Affiliated  Money  Manager  and  an 
Unaffiliated  Money  Manger  would  be 
coincidence. 


Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Fund  relying  on  the  requested 
order  will  be  advised  by  an  Affiliated 
Money  Manager  and  at  least  one 
Unaffiliated  Money  Manager  and  will  be 
operated  in  the  manner  described  in  the 
application. 

2.  No  Affiliated  Money  Manager, 
Affiliated  Broker-Dealer,  or  Affiliated 
Underwriter  (except  by  virtue  of  serving 
as  Money  Manager  to  a  Segment  of  a 
Fund)  will  be  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser,  any 
Unaffiliated  Money  Manager,  or  any 
officer,  trustee,  or  employee  of  a  Fund. 

3.  No  Affiliated  Money  Manager  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Money  Managers 
concerning  allocation  of  principal  or 
brokerage  transactions. 

4.  No  Affiliated  Money  Manager  wiU 
participate  in  any  arrangement  whereby 
the  amount  of  its  sub-advisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated  Money 
Manager. 

5.  With  respect  to  purchases  of 
securities  by  an  Affiliated  Segment 
during  the  existence  of  any 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  the  conditions  of 
rule  lOf-3  imder  the  Act  will  be 
satisfied  except  that  paragraph  (b)(7) 
will  not  require  the  aggregation  of 
purchases  by  the  Affiliated  Segment 
with  purchases  by  Unaffiliated 
Segments. 

For  the  Commissioii,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Niargaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-650  Filed  1-9-^1;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

GMiarallzed  System  of  Preferences 
(GSP);  Schedule  of  Hearings  and 
Deadlines  for  Submitting  Comments 
on  Petitions  for  ttie  2000  GSP  Country 
Practices  Review  and  Announcement 
of  Termination  of  the  Wortcer  Rights 
Review  of  Swaziland  and  the 
Intellectual  Property  Rights  Review  of 
Moldova 

AGENCY:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  set  forth  the  timetable  for  hearings 


and  public  comments  on  petitions 
requesting  modifications  in  the  status  of 
GSP  beneficiary  coimtries  in  regard  to 
their  practices,  as  specified  in  15  CFR 
2007. 0(a)  and  (b).  In  addition,  the  notice 
announces  the  termination  of  the 
worker  rights  review  of  Swaziland  and 
the  intellectual  property  rights  review  of 
Moldova.  The  reviews  have  been 
concluded  since  the  two  countries  have 
brought  their  laws  and  practices  into 
conformity  with  GSP  statutory 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.  Room  518,  Washington,  DC 
20508  (Tel.  202/395-6971).  Public 
versions  of  all  dociunents  relating  to 
this  review  are  available  for  public 
inspection  by  appointment  in  the  USTR 
public  reading  room  between  9:30-12 
a.m.  and  1-4  p.m.  (Tel.  202/395-6186). 
SUPPLEMENTARY  INFORMATION:  The  GSP 
program  is  authorized  pursuant  to  Title 
V  of  the  Trade  Act  of  1974,  as  amended 
("the  Trade  Act")  (19  U.S.C.  2461  et 
seq.).  The  GSP  program  grants  duty-free 
treatment  to  designated  eligible  articles 
that  are  imported  from  designated 
beneficiary  developing  countries.  USTR 
has  received  a  niunber  of  petitions 
requesting  that  certain  practices  in 
certain  beneficiary  developing  countries 
be  reviewed  to  determine  whether  such 
countries  are  in  compliance  with  the 
eligibility  criteria  set  forth  in  sections 
502(b)  and  502(c)  of  the  Trade  Act  (19 
U.S.C.  2462(b)  and  2462(c)). 

Petitions  Accepted  for  Review 
Regarding  Country  Practices 

Pursuant  to  15  CFR  2007.0(b).  the 
Trade  Policy  Staff  Committee  (TPSC) 
has  accepted  petitions  to  review  the 
GSP  status  of  Brazil,  Pakistan,  and 
Russia.  The  petitions  involving  Brazil 
and  Russia  were  submitted  by  the 
International  Intellectual  Property 
Alliance  and  that  involving  Pakistan  by 
the  American  Textile  Manufacturers 
Institute.  A  decision  on  a  petition 
relating  to  internationally  recognized 
workers'  rights  in  Peru  has  been 
deferred,  and  we  will  continue  to 
closely  monitor  and  assess  the 
Govenunent  of  Peru's  workers'  right 
practices  over  the  next  several  months. 

Any  modifications  to  the  list  of 
beneficiary  developing  countries  for 
purposes  of  the  GSP  program  resulting 
from  the  Coimtry  Practices  Review  will 
take  effect  on  such  date  as  will  be 
notified  in  a  futvire  Federal  Register 
notice. 

It  also  should  be  noted  that  public 
comment  on  the  workers'  rights  review 
of  Guatemala,  initiated  by  the  U.S. 
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Trade  Representative,  may  be 
acconmiodated  in  the  process  described 
below. 

A.  Opportunities  for  Public  Comment 

The  GSP  Subcommittee  of  the  TPSC 
invites  comments  in  support  of.  or  in 
opposition  to,  any  of  the  petitions  that 
have  been  accepted  for  review  by  the 
TPSC.  Submissions  should  comply  with 
15  CFR  Part  2007,  including  sections 
2007.0,  and  2007.1.  All  submissions 
should  identify  the  subject  article(s)  in 
terms  of  the  current  Harmonized  "Tariff 
Schedule  of  the  United  States  ("HTS") 
nomenclature. 

Any  comments  should  be 
accompanied  by  fourteen  (14)  copies, 
and  submitted,  in  English,  to  the 
Chairman  of  the  GSP  Subcommittee  of 
the  Trade  Policy  Staff  Committee,  600 
17th  Siieet,  NW,  Room  518, 
Washington,  DC  20508.  Information 
submitted  will  be  subject  to  public 
inspection  by  appointment  with  the 
staff  of  the  USTR  public  reading  room, 
except  for  information  submitted  in 
confidence  piirsuant  to  15  CFR  2007.7. 
U  the  document  contains  business 
confidential  information,  an  original 
and  fourteen  (14)  copies  of  a  public 
version  of  the  submission  along  with  an 
original  and  fourteen  (14)  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  any  dociunent  containing 
confidential  information  should  be 
clearly  marked  "business  confidential" 
at  the  top  and  bottom  of  each  page  of  the 
document.  The  public  version  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  every  page  (either  "public 
version"  or  "nonconfidential"). 
Comments  shoidd  be  submitted  no  later 
than  5  p.m.  on  February  5,  2001. 

B.  Notice  of  Public  Hearings 

Hearings  will  be  held  on  March  9, 
2001  beginning  at  10  a.m.  at  the  Office 
of  the  U.S.  Trade  Representatives,  1724 
F  Street,  NW..  Washington.  DC.  The 
hearings  will  be  open  to  the  public  and 
a  transcript  of  the  hearings  will  be  made 
available  for  public  inspection  or  can  be 
purchased  bom  the  reporting  company. 
No  electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to 
present  oral  testimony  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  number  of  the  witness(es) 
representing  their  organization"  to  the 
Chairman  of  the  GSP  Subcommittee. 
Such  requests  to  present  oral  testimony 
at  the  public  hearings  should  be 
accompanied  by  fourteen  (14)  copies,  in 
English,  of  a  vmtten  brief  or  statement, 
and  should  be  received  by  5:00  p.m.  on 
February  23,  2001.  Oral  testimony 
before  the  GSP  Subcommittee  will  be 


limited  to  five  minute  presentations  that 
summarize  or  supplement  information 
contained  in  the  briefs  or  statements 
submitted  for  the  record.  Post-hearing 
and  rebuttal  briefs  or  statements  should 
conform  to  the  regulations  cited  above 
and  be  submitted  in  fourteen  (14) 
copies,  in  English,  no  later  than  5:00 
p.m.  on  April  6.  2001.  Interested 
peAons  not  wishing  to  appeal*  at  the 
public  hearings  may  also  submit  pre- 
hearing written  briefs  or  statements  by 
5:00  p.m.  on  February  23,  2001  and 
post-hearing  and  rebuttal  written  briefs 
or  statements  by  April  6,  2001. 

Jon  Rosenbaum, 

Assistant  U.S.  Trade  Representative. 
(FR  Doc.  01-759  Filed  1-9-01;  8:45  am) 
BILUNG  COOE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Cincinnati/Northern 
Kentuclcy  international  Airport  Hebron, 
Ki 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  update  submitted  by  Kenton 
Coimty  Airport  Board  (KCAB)  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and^l4  CFR  Part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  June  8, 
2000,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by 
Kenton  County  Airport  Board  imder 
Part  150  were  in  compliance  with 
applicable  requirements.  On  December 
5,  2000,  the  Administrator  approved  the 
Cincinnati/Northern  Kentucky 
International  Noise  Compatibility 
Program  Update.  Twenty-two  measures 
were  approved;  four  measures  were 
approved  in  part  or  with  clarification; 
and  one  measure  did  not  require 
approval  at  this  time.  One  measiu^  was 
withdrawn  by  KCAB  November  22, 
2000  pending  further  evaluation.  In 
addition,  twelve  measures  included  in 
the  program  did  not  require  FAA  action. 
EFFECTIVE  DATE:  The  effective  date  of  Uie 
FAA's  approval  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  Noise  Compatibility  Program 
Update  is  December  5,  2000. 


FOR  FURTHER  INFORMATION  CONTACT. 
Peggy  S.  Kelley,  3385  Airways  Blvd., 
Suite  302,  Memphis,  Tennessee  38116- 
3841,  telephone  901-544-3495 
extension  19.  Documents  reflecting  this 
FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise, 
compatibility  program  for  Cincinnati/ 
Northern  Kentucky  International 
Airport,  effective  December  5,  2000. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  used  within  the 
area  covered  by  the  noise  exposure 
maps.  The  Act  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
■  agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  biu-den  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  of  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government: 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
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airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  enviroimiental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in  aid  funding  fi'om  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Memphis,  Tennessee. 

The  Kenton  County  Airport  Board 
submitted  to  the  FAA  on  May  2,  2000, 
the  noise  exposure  maps,  descriptions, 
and  other  documentation  produced 
during  the  FAR  Part  150  Noise 
Compatibility  Study  Update,  initiated 
August  1998.  The  Cincinnati/Northern 
Kentucky  International  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  June  8, 
2000.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
June  16,  2000. 

The  Cincirmati/Northem  Kentucky 
International  Airport  Noise 
Compatibility  Program  Update  contains 
a  proposed  noise  compatibifity  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion 
beyond  the  year  2005.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  June  8,  2000,  and  was 
required  by  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  d<^med  an  approval  of  such  a 
program. 

Tne  submitted  program  contained 
sixteen  (16)  operational  measures, 
eighteen  (18)  land  use  measures  and  six 
(6)  implementation  measures.  The  FAA 
completed  its  review  and  determined 


that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  December  5, 
2000. 

Approval  for  Part  150  was  granted,  in 
total  or  in  part,  for  ten  (10)  of  the 
proposed  operational  (noise  abatement) 
measures;  one  measure  was  withdra^ra 
for  additional  study;  four  measures  did 
not  require  approval,  and  one  measure 
was  deferred  until  the  environmental 
analysis  and  FAA  decision  concerning 
the  associated  runway  development 
proposal  is  completed  and  FAA  has 
evaluated  the  measure  for  safety  and 
efficiency.  Approval  was  granted,  in 
total  or  in  part,  for  sixteen  (16)  of  the 
land  use  and  implementation  actions. 
Eight  (8)  of  the  land  use  and 
implementation  actions  did  not  require 
approval.  Land  use  mitigation  measures 
include  voluntary  acquisition,  purchase 
assurance,  and  sound  insulation  of 
residences,  sound  insulatlbn  for  eligible 
schools  and  churches,  purchase  of 
undeveloped  approved  residential  lots, 
and  support  of  Boone  County  Plaiming 
Commission's  Comprehensive  Plan 
compatible  land  use  policies. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  December  5, 
2000.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport,  Second  Floor,  Terminal  One, 
Hebron,  Kentucky. 

Dated:  Issued  in  Memphis  Airports  District 
Office,  Memphis,  Temiessee,  December  15, 
2000. 

LaVeme  F.  Reid. 

Manager,  Memphis  Airports  District  Office. 
[FR  Doc.  01-711  Filed  1-9-01;  8:45  am] 

BILUNO  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Modifications  to  Noise 
Compatibility  Program  Sarasota- 
Bradenton  international  Airport 
Sarasota,  FL 


agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  a  modification  to  the  noise 
compatibility  program  submitted  by  the 


Sarasota  Manatee  Airport  Authority 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
part  150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  9&-'52  (1980).  On 
May  7, 1996  and  April  15,  1997,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Sarasota 
Manatee  Airport  Authority  under  part 
150  were  in  compliance  with  applicable 
requirements.  On  October  9,  1997,  the 
Achninistrator  approved  the  Sarasota- 
Bradenton  International  Airport  noise 
compatibility  program.  On  December  1, 
2000,  the  Administrator  approved  a 
modification  to  the  noise  compatibility 
program.  All  of  the  program  measures  in 
the  modification  were  fully  approved. 
DATES:  The  effective  date  of  the  FAA's 
approval  of  modifications  to  the 
Sarasota-Bradenton  International 
Airport  noise  compatibility  program  is 
December  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  IDrive,  Suite  400,  Orlando, 
Florida  32822,  (407)  812-6331, 
Extension  29.  Documents  reflecting  this 
FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  annoxwces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  modification  for 
Sarasota-Bradenton  International 
Airport,  effective  December  1 ,  2000. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airoort  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
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disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  luidue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  of  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agfeements,  or  intrude  into  areas 
preempted  by  the  Federal  government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval«of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 


I.  Sound  Insulation  with 
Avigation  Easement. 


a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  Florida. 

The  Sarasota  Manatee  Airport 
Authority  submitted  to  the  FAA  on  May 
2, 1996  and  April  9,  1997,  updated 
noise  exposure  maps,  descriptions,  and 
other  documentation  produced  during 
the  noise  compatibili^  planning  study 
conducted  fit)m  May  1, 1993  through 
April  7, 1997.  The  Sarasota-Bradenton 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  May  7,  1996  and  April 
15, 1997.  Notices  of  these 
determinations  were  published  in  the 
Federal  Register. 

The  latest  Sarasota-Bradenton 
International  Airport  study  contains  a 

Land  Use  Measures 


proposed  noise  compatibility  program 
modification  comprised  of  actions 
designed  for  phased  implementation  by 
airport  management  and  adjacent 
jurisdictions  from  the  date  of  study 
completion  to  the  year  2002.  It  was 
requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  modification  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  modification  on  Jime  5,  2000, 
and  was  required  by  a  provision  of  the 
Act  to  approve  or  disapprove  the 
program  modification  within  180-days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
modification  within  the  180-day  period 
shall  be  deemed  to  be  an  approval  of 
such  program  modification. 

The  submitted  program  modification 
contained  three  (3)  proposed  actions  for 
noise  mitigation  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program  modification,  therefore, 
was  approved  by  the  Administrator 
effective  December  1 ,  2000. 

Out  right  approval  was  granted  for  all 
three  (3)  of  the  specific  program 
measures.  The  approval  action  was  for 
the  following  program  controls: 


Noise  at>atement  measure 


Description 


It  is  recommended  ttiat  ttie  Sarasota  l\4anatee  Airport  Auttiority  (SMAA)  offer 
to  provide  sound  insulation,  only  where  feasible  and  cost  effective  and  In 
exchange  for  an  avigation  easement  to  homeowners  located  within  the 
DNL  65+dB  contour  of  the  2000  Noise  Exposure  Map  in  Sarasota  and 
Manatee  Counties  who  purchased  their  cun-ent  home  prior  to  October  1, 
1998.  Owners  of  mobile  homes  are  not  eligible  for  this  measure.  Priority 
will  be  given  to  homeowners  located  within  the  DNL  70+dB  contour,  and 
that  priority  ranking  will  be  based  upon  length  of  ownership.  This  will  re- 
duce existing  non-compatible  land  uses  and  provide  for  SMAA  to  offer 
sound  insulation  and  easements  to  homeowners  who  purchased  prior  to 
the  last  date  allowed  for  eligibility  of  noise  funds  for  use  for  noise  mitiga- 
tion of  non-compatible  structures.  FAA  Action:  Approved.  This  is  consistent 
with  FAA's  Final  Policy  on  the  Part  150  Approval  of  Noise  Mitigation  Meas- 
ures because  these  homes  which  were  built  prior  to  October  1 ,  1 998,  con- 
stitute existing  non-compatible  development  that  is  eligible  for  remedial 
noise  mitigation  measures.  FAA's  policy  relates  to  the  date  of  the  residen- 
tial development,  and  not  to  the  date  of  purchase  as  indicated  in  the  Noise 
Compatibility  Program. 


NCP  pages 


pgs.  1  through  7  and  Figures 
4,  5  and  6. 
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Land  Use  Measures— Continued 


^4oise  abatement  measure 


2.  Purchase  of  an  Avigation 
Easement. 


3.  Purchase  and  Resale  with 
Avigation  Easements  arxi 
Sound  Insultation. 


Description 


It  is  recommended  ttiat  the  SMAA  offer  to  purchase  avigation  easements 
from  homeowners  located  with  ttie  DNL  65+dB  contour  of  tf>e  2000  Noise 
Exposure  Map  in  Sarasota  and  Manatee  Counties  who  purchased  their 
current  home  prior  to  October  1,  1998.  Priority  will  be  given  to  honf>e- 
owners  located  within  tf>e  DNL  70>dB  contour,  arnj  that  priority  ranking  will 
be  based  upon  length  of  owrwrship.  This  will  reduce  existing  non-compat- 
ible land  uses  and  provide  mitigation  for  homeowners  who  purchased  prior 
to  the  last  date  allowed  for  eligit)ilJty  of  noise  funds  for  use  for  noise  mitiga- 
tion of  non-compatible  structures.  FAA  Action:  Approved.  This  Js  consistent 
with  FAA's  Final  Policy  on  Part  1 50  Approval  of  Noise  Mitigation  Measures 
because  ttiese  homes  which  were  built  prior  to  October  1,  1998,  constitute 
existing  non-compatible  development  ttiat  is  eligible  for  remedial  noise  miti- 
gation measures.  FAA's  policy  relates  to  the  date  of  ttie  residential  devel- 
opment, and  not  to  the  date  of  purchase  as  indicated  in  tt)e  r4oise  Compat- 
ibility Program.  This  measure  would  apply  to  existing  residential  develop- 
ment wtiere  soundproofing  Is  not  feasible  and  cost  effective,  such  as  mo- 
bile fiomes  and  early  Twentieth  Century  era  Mediterranean  style  fnimes 
constructed  using  walls  and  materials  which  make  standard  sound  insula- 
tion technk^ues  very  difficult  and  costly. 

It  is  recommended  that  tfie  SMAA  offer  to  purchase  fee  simple  interest  from 
homeowners  wtio  purcfiased  tfieir  current  home  prior  to  December  15, 
1986,  ar>d  wtw  are  k)cated  within  the  DNL  65+dB  contour  of  the  2000 
Noise  Exposure  Map  in  Sarasota  and  Manatee  Counties,  hkxnes  pur- 
chased t>y  ttie  SMAA  will  be  sound  insulated  only  wf>ere  feasible  ar)d  cost 
effective  and  aU  homes  will  be  resold  with  an  avigatk>n  easement  Priority 
will  be  given  to  homeowners  located  within  ttie  DNL  70+dB  contour,  and 
that  priority  rankir>g  will  tse  t>ased  upon  length  of  ownership.  This  will  re- 
duce existing  non-compatit>le  land  uses  and  provide  mitigation  for  fK)me- 
owners  wtK)  purcfiased  prior  to  tfie  date  of  constructive  notk»  FAA  Action: 
Approved.  This  measure  woukj  apply  to  existing  residential  development 
where  soundproofing  is  not  feasible  and  cost  effective.  Sound  insulatkxi 
was  determined  not  to  be  feasit)le  and  cost  effective  for  mobile  homes.  As 
a  result  moloile  home  owners  are  limited  to  choosing  between  an  easement 
or  purchase  and  resale  by  tfie  airport  with  an  easement. 


NCP  pages 


pgs.  1  through  7  and  Figures 
4,  5  and  6. 


pgs.  1  through  7  and  Rgures 
4,  5  and  6. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  December  1 , 
2000.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  cmd  the 
docimients  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  office  of  the  Sarasota 
Manatee  Airport  Authority. 

Issued  in  Orlando,  Florida  on  December 
14,  2000. 

BartVemace, 

Acting  Manager,  Orlando  Airports  District 
Office. 

(FR  Doc.  01-706  Filed  1-9-4)1;  8:45  am] 
BHJJNQ  COOe  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administfatlon 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  and 
Draft  General  Conformity 
Determination;  Hartafleld  Atlanta 
International  Airport,  Atlanta,  GA 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  as 


implemented  by  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  and  the  requirements  of 
section  1 76  of  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990,  the 
Federal  Aviation  Administration  (FAA) 
will  file  with  the  Environmental 
Protection  Agency,  and  make  available 
to  other  government  and  interested 
private  parties,  the  E>raft  Environmental 
Impact  Statement  (DEIS)  and  the  Draft 
General  Conformity  Determination  for 
the  proposed  9,000-foot  Fifth  runway 
and  associated  projects  at  Hartsfield 
Atlanta  International  Airport,  Atlanta, 
Georgia.  The  DEIS  and  Draft  Conformity 
Determination  will  be  on  file  with  the 
EPA  and  available  to  the  public  for 
review  starting  December  29,  2000  after 
1  p.m.  at  locations  listed  under 
SUPPlfMENTARY  INFORMATION.  A  Public 
Information  Workshop  and  Public 
Hearing  will  be  held  on  January  30, 
2001;  between  the  hours  of  4:00  p.m. 
and  8:00  p.m.  at  the  Georgia 
International  Convention  Center,  1902 
Sullivan  Road,  College  Park,  Georgia. 
Written  comments  will  be  accepted  by 
the  FAA  until  February  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  M.  Meyer,  Environmental 


Program  Specialist,  Federal  Aviation 
Administration,  Atlanta  Airports 
IDlstrict  Office,  1701  Columbia  Avenue, 
Suite  2-260,  College  Park,  Georgia 
30337-2747,  Phone  (404)  305-7150. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Atlanta  Department  of  Aviation 
(DOA),  owner  and  operator  of  the 
airport  \8  proposing  airside  and  landside 
improvements  to  the  Hartsfield  Atlanta 
International  Airport.  The  DOA's 
proposed  project  consists  of 
constructing  and  operating  a  full  service 
air  carrier  runway  9,000  feet  long  by 
150-feet  wide,  with  a  lateral  separation 
firom  Runway  9R/27L  of  4,200  feet,  and 
shifted  approximately  1,900  feet  east  of 
the  previously  environmentally 
approved  6,000-foot  by  100-foot  wide 
runway  laterally  separated  by 
approximately  4,100  feet  from  Rimway 
9Ry27L.  Projects  associated  with  the 
runway  include  two  airfield  bridges 
spanning  across  1-285,  the  relocation  of 
local  roadways,  and  land  acquisition. 
The  DEIS  has  examined  the  sponsor's 
proposed  project  and  improvements 
along  with  other  reasonable  alternatives 
to  the  proposed  project.  The  Federal 
Highway  Administration  (FHWA)  is 


Federal  Register /Vol.  66,  No.  7 /Wednesday,  January  10,  2001 /Notices 


2039 


acting  as  a  cooperating  agency  to  the 
FAA  in  this  DEIS. 

A  Public  Hearing  will  be  held  by  the 
FAA  to  afford  interested  parties  the 
opportunity  to  provide  their  comments 
on  the  merits  and  findings  of  the  DEIS 
and  .to  consider  the  economic,  social, 
and  environmental  effects  of  DOA's 
proposed  development  and  its 
consistency  with  the  goals  and 
objectives  of  such  urban  planning  as  has 
been  carried  out  by  the  community.  The 
Public  Hearing  will  be  conducted  in 
conjimction  with  an  informal 
Information  Workshop.  During  the 
Information  workshop,  participants  will 
be  able  to  view  project  related  materials 
and  speak  with  representatives  of  the 
FAA  and  the  consulting  team. 

In  addition,  the  public  is  invited  to 
comment  in  one  of  four  ways  during  the 
Information  Wwkshop/Public  Hearing: 

(1)  Written  comments  may  be  submitted 
anytime  during  the  Workshop/Hearing; 

(2)  pre-addressed  written  comment 
forms  may  be  mailed  to  the  individual 
listed  above;  (3)  private  oral  comments 
may  be  given  to  a  certified  court 
reporter  anytime  during  the  Workshop/ 
Hearing;  and,  (4)  oral  comments  may  be 
made  in  fttmt  of  the  Hearing  Officer 
who  will  be  present  to  preside  over  and 
conduct  the  Public  Hearing.  The  FAA 
encourages  interested  parties  to  review 
the  DEIS  and  provide  comments  during 
the  public  comment  period. 

For  the  convenience  of  interested 
parties  and  the  public,  the  DEIS  may  be 
reviewed  at  the  following  locations: 

Fulton  Coimty  Central  Library,  1 
Margaret  Mitchell  Square,  Atlanta 

Clayton  County  Headquarters  Library, 
865  Battlecreek  Road,  Jonesboro 

South  Fulton  Branch,  Atlanta-Fulton 
Public  Library,  4055  Flat  Shoals  Road, 
Union  City 

Forest  Park  Public  Library,  696  Main 

Street,  Forest  Park 
Hartsfield  Atlanta  International  Airport, 

Department  of  Aviation  Offices — 

Atrium  Suite  430,  Atlanta 

Federal  Aviation  Administration, 
Atlanta  Airports  District  Office,  Suite 
2-260, 1701  Columbia  Avenue, 
College  Park 

Issued  in  College  Park,  Georgia,  December 
22,  2000. 
Rans  D.  Black, 

Acting  Manager,  Atlanta  Airports  District 
Office. 
(FR  Doc.  01-716  Filed  1-9-01;  8:45  am] 

BILUNG  CODE  4»10-13-M 


DEPARTIilENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the 
IMcGregor  Executive  Airport, 
McGregor,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  the  McGregor  Executive  Airport 
under  the  provisions  of  Section  125  of 
the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  January  23,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Mike  Nicely,  Manager,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Texas  Airports 
Development  Office,  ASW-650,  Fort 
Worth,  Texas  76193-0650. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bill  Dake, 
City  Manager,  at  the  following  address: 
City  of  McGregor,  P.O.  Box  192, 
McGregor,  Texas  76657. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimchi  Hoang,  Program  Manager, 
Federal  Aviation  Administration,  Texas 
Airports  Development  Office,  ASW- 
650,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0650. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  McGregor 
Executive  Airport  under  the  provisions 
oftheAIR21. 

On  December  19,  2000,  the  FAA 
determined  that  the  request  to  release 
property  at  McGregor  Executive  Airport, 
submitted  by  the  City,  met  the 
procedural  requirements  of  the  Federal 
Aviation  Regulations,  Part  155.  The 
FAA  may  approve  the  request,  in  whole 
or  in  part,  no  later  than  February  19, 
2001. 

The  following  is  a  brief. overview  of 
the  request:  The  City  of  McGregor 
requests  the  release  of  10.94  acres  of 
non-aeronautical  airport  property.  The 
land  is  part  of  a  War  Assets 
Administration  deed  of  airport  property' 
to  the  City  in  1947.  The  release  of 
property  will  allow  funding  for 


maintenance,  operation  and 
development  of  the  airport. 

The  sale  is  estimated  to  provide 
$158,000  to  be  used  for: 

1 .  Airport  maintenance,  operation  and 
development. 

2.  Fimding  for  the  construction  of  a 
new  10  to  12  units  T-hangar  for  aircraft 
storage. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
reqirest,  inspect  the  application,  notice 
and  other  docimients  relevant  to  the 
application  in  person  at  the  City  of 
McGregor. 

Issued  in  Fort  Worth,  Texas  on  December 
19,  2000. 

Joseph  G.  Wasliington, 
Acting  Manager,  Airports  Division. 
(FR  Doc.  01-707  Filed  1-9-01;  8:45aml 

BHXINQ  CODE  4n0-13-4ls 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee;  K/leeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  annoimces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  January 
17-18,  2001,  beginning  at  9  a.m.  on 
January  17.  Arrange  for  oral 
presentations  by  January  12. 
ADDRESSES:  The  meeting  will  be  at  the 
Airbus  Training  Center.  4355  NW.  36th 
Street,  Miami  Springs,  Florida  33166. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Robinson,  Office  of  Rulemaking, 
ARM-24,  FAA,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-9078,  FAX  (202) 
267-5075,  or  e-mail  at  gerri, 
robinson@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  meeting  of  the  Aging 
Transport  Systems  Remaking  Advisory 
Committee  to  be  held  at  the  Airbus 
Training  Center,  4355  NW.  36th  Street, 
Miami  Springs,  Florida  33166. 
The  agenda  will  include: 

Day  1 

•  Opening  remarks 

•  Review  Task  1 — Intrusive  Inspections 
Report 

•  Review  Task  3 — Maintenance  Criteria 
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•  Review  Task  5 — Review  Air  Carrier 
Training 

Day  2 

•  Aging  Systems  for  Transport  Category 
Akplanes  in  Part  91. 121, 125. 135 
Operations 

•  New  Taskings  for  ATSRAC 

•  FAA  Enhanced  Airworthiness 
Program  for  Airplane  Systems 
Overview 

If  the  Aging  Transport  Systems 
Rulemaking  Advisory  Committee 
approves  of  the  draft  working  group 
reports  for  Tasks  1,  3  and  5,  they  will 
be  forwarded  to  the  FAA  as  formal 
recommendations . 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the 
availability  of  meeting  room  space  and 
telephone  lines.  Details  for  participating 
in  the  teleconference  will  be  available 
after  January  10  by  contacting  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  Callers 
"■outside  the  Washington  metropolitan 
area  will  be  responsible  or  paying  long 
distance  charges. 

The  public  must  make  arrangements 
by  January  12,  2001,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  20 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  the  meeting. 
Public  statements  will  only  be 
considered  if  time  permits.  In  addition, 
sign  and  oral  interpretation  as  well  as  a 
listing  device  can  be  made  available  if 
requested  10  calendar  days  before  the 
meeting. 

Dated:  Issued  in  Washington,  DC  on 
January  4,  2001. 

Anthony  F.  Fazio, 

Director,  Office  of  Rulemaking. 

[PR  Doc.  01-714  Filed  1-9-01;  8:45  am) 

BHJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Ruie  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (RFC)  at  Bradley 
International  Airport,  Windsor  Locks, 
CT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a 
Passenger  Facility  Charge  at  Bradley 
International  Airport  under  the 


provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  9,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ms.  Priscilla  Scott,  PFC 
Program  Manager,  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Juliano,  A.A.E.,  Bureau  Chief,  State  of 
Connecticut,  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports  at  the  following  address:  2800 
Berlin  Turnpike,  P.O.  Box  317546, 
Newington,  CT.  06131-7546. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  State  of 
Connecticut  under  §  158.23  of  Part  158 
of  the  Federal  Aviation  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Priscilla  A.  Scott.  PFC  Program 
Manager.  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  (781) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park.  Burlington. 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  Passenger  Facility  Charge 
(PFC)  at  Bradley  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  28.  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
State  of  Connecticut  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158  of  the  Federal 
Aviation  Regulations.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  26,  2001. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  01-12-C-OO-BDL. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  Charge  effective  date:  May 
1.  2001. 


Proposed  Charge  expiration  date: 
March  1.2015. 

Estimated  total  PFC  revenue: 
$231,947,428. 

Brief  description  of  proposed  projects: 

Terminal  Building  and  Concourse 
Construction  and  Reconstruction 

Purchase  and  Install  Jetways 

Terminal  Building  Apron 
Construction 

Construction  of  Terminal  Roadways, 
Glycol  Piping  and  Associated 
Utilities 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-demand  air 
taxi/commercial  operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Connecticut 
Department  of  Transportation  Building, 
2800  Berlin  Tiunpike,  Newington, 
Connecticut  06131-7546. 

Issued  in  Burlington,  Massachusetts  on 
Decejnber  12.  2000. 

Bradley  A.  Davis, 

Assistant  Manager,  Airports  Division,  New 
England  Region. 

(PR  Doc.  01-713  Filed  1-9-01;  8:45  am] 

nUING  CO06  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(01-02-C-OO-CYS)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  the  Cheyenne  Airport, 
Submitted  by  the  City  of  Cheyenne, 
Cheyenne,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  nUe  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  the  Cheyenne  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  February  9,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  E.  Wiechmann, 
Manager;  Denver  Airports  District 
Office,  DEN-ADO,  Federal  AviaUon 
Administration;  26805  East  68th 
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Avenue,  Suite  224,  Denver,  Colorado 
80249. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gerald 
Olson,  A.A.E.,  Airport  Manager,  at  the 
following  address:  200  East  8th  Avenue, 
P.O.  Box  2210,  Cheyenne.  Wyoming 
82003. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cheyenne 
Airport,  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Schaffer,  (303)  342-1258, 
and  26805  East  68th  Avenue,  Suite  224, 
Denver,  Colorado  80249.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  01-02-C- 
OO-CYS  to  impose  and  use  PFC  revenue 
at  the  Cheyenne  Airport,  imder  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  December  27,  2000,the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Cheyenne, 
Wyoming,  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  30,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
January  1,  2007. 

Proposed  charge  expiration  date:  May 
1.  2012. 

Tofay  requested  for  use  approval: 
$407,728. 

Brief  description  of  proposed  project: 
Land  acquisition  for  noise,  glycol 
containment  system.  Taxiway  "A" 
extension,  noise  compatibility  land 
development,  storm  drainage  master 
plan.  Runway  12/30  and  8/26  safety 
area  improvements,  construct 
commercial  service  apron. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  540,  Ronton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  the  Cheyenne 
Airport. 

Issued  in  Renton,  Washington,  on 
December  27,  2000. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
(PR  Doc.  01-709  Filed  1-9-01;  8:45  am] 

BILLING  CODE  4910-1»-4i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Indianapolis  Intemational  Airport, 
Indianapolis,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comments  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Indianapolis 
Intemational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regidations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  9,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Adnunistration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  312,  Des  Plaines,  Illinois 
60018, 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Lisa 
Cottingham,  Treasurer,  Indianapolis 
Airport  Authority,  at  the  following 
address:  Indianapolis  Airport  Authority, 
Indianapolis  Intemational  Airport,  2500 
S.  High  School  Road,  Suite  100.  5th 
Floor  Administration,  Indianapolis, 
Indiana  46241-4941. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Indianapolis 
Airport  Authority  under  §  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  K.  Regan,  Program  Manager, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Room  312,  Des 
Plaines,  Illinois  600l8,  (847)  294-7525. 


The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Indianapolis  Intemational  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  20,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Indianapolis  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  26,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  01-03-C- 
OO-DMD. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1,  2002. 

Proposed  charge  expiration  date: 
April  1.2022. 

Total  estimated  PFC  revenue: 
$444,022,707.00. 

Brief  description  of  proposed  projects: 

Impose  Only:  Construct  Midfield 
Terminal  Complex. 

Impose  and  Use:  Preparation  costs  of 
PFC  applications. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-demand 
FAR  Part  135  air  taxi  operators  with  less 
than  15  seats. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Indianapolis  Intemational  Airport 
Authority. 

Issued  in  Des  Plaines,  Illinois  on  December 
22,  2000. 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division.  Great  Lakes  Region. 
(FR  Doc.  01-715  Filed  1-9-01;  8:45  am) 
BILLING  COOE  491»-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Amend  an  Approved  Application  (99- 
04-C-OO-OTH)  To  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  North  Bend  Municipal 
Airport,  Submitted  by  the  CHy  of  North 
Bend/Port  of  Coos  Bay,  North  Bend, 
OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on  a 
request  to  amend  an  approved  PFC 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  request 
to  amend  the  approved  application  to 
impose  and  use  PFC  revenue  at  the 
North  Bend  Municipal  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  February  9,  2001. 
ADDRESSES:  Comments  on  this  request 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address:  Mr. 
J.  Wade  Bryant,  Manager;  Seattle 
Airports  District  Office.  SEA-ADO, 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW.,  Suite  250.  Seattle, 
Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary 
LeTellier.  Airport  Manager,  at  the 
following  address:  City  of  North  Bend/ 
Port  of  Coos  Bay,  2348  Colorado 
Avenue,  North  Bend,  OR  97459-2079. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Qty  of  North 
Bend/Port  of  Coos  Bay,  imder  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654, 
1601  Lind  Avenue  SW.,  Suite  250, 
Seattle,  Washington  98055-^056.  The 
request  may  be  reviewed  in  person  at 
this  same  location. 

SUPPt^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  request  to  amend  the 
application  (99-04-C-OG-OTH)  to 
impose  and  use  PFC  revenue  at  the 
North  Bend  Mimicipal  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  October  26,  2000,  the  FAA 
received  the  request  to  amend  the 
application  to  impose  and  use  the 
revenue  from  a  PFC,  submitted  by  the 
City  of  North  Bend/Port  of  Coos  Bay. 


within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  amendment 
no  later  than  February  23,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  increase  in  PFC  level:  From 
$3.00  to  $4.50. 

Pmposed  charge-effective  date:  May 
6, 1999. 

Total  requested  for  use  approval: 
$164,500  (Includes  $60,890  fit>m 
amendment). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Non- 
scheduled  air  taxi/commercial  operators 
utilizing  aircraft  having  a  seating 
capacity  of  less  than  20  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
request  to  amend  an  approved 
application  in  person  at  North  Bend 
Mimicipal  Airport. 

Issued  in  Renton,  Washington  on 
December  28,  2000. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch.  Norttiwest  Adountain 
Region. 

IFR  Doc.  01-710  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Amend  an  Approved  Application  (96- 
02-00-OTH)  To  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  North  Bend  Municipal 
Airport,  Submitted  by  the  City  of  North 
Bend/Port  of  Coos  Bay,  North  Bend, 
OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on  a 
request  to  amend  an  approved  PFC 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  request 
to  amend  the  approved  application  to 
impose  and  use  PFC  revenue  at  the 
North  Bend  Municipal  Airport  imder 


the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  February  9,  2001. 
ADDRESSES:  Comments  on  this  request 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address:  Mr. 
J.  Wade  Bryant,  Manager,  Seattle 
Airports  District  Office,  SEA-ADO. 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW..  Suite  250.  Seattle, 
Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary 
LeTellier.  Airport  Manager,  at  the 
following  address:  City  of  North  Bend/ 
Port  of  Coos  Bay.  2348  Colorado 
Avenue.  North  Bend.  OR  97459-2079. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of  North 
Bend/Port  of  Coos  Bay,  under  section 
158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654, 
1601  Lind  Avenue  SW.,  Suite  250, 
Seattle,  Washington  98055-4056.  The 
request  may  be  reviewed  in  person  at 
this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  request  to  amend  the 
application  (96-02-C-OO-OTH)  to 
impose  and  use  PFC  revenue  at  the 
North  Bend  Municipal  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  October  26,  2000,  the  FAA 
received  the  request  to  amend  the 
application  to  impose  and  use  the 
revenue  from  a  PFC,  submitted  by  the 
City  of  North  Bend/Port  of  Coos  Bay, 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  amendment 
no  later  than  February  23,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  increase  in  PFC  level:  From 
$3.00  to  $4.50. 

Proposed  charge — effective  date: 
January  1,  1998. 

Total  requested  for  use  approval: 
$96,916  (Includes  $28,185  from 
amendment). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Non- 
scheduled  air  taxi/commercial  operators 
utilizing  aircraft  having  a  seating 
capacity  of  less  than  20  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
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Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region.  Airports 
Division,  ANM-600. 1601  Lind  Avenue 
SW.,  Suite  315,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
request  to  amend  an  approved 
application  in  person  at  North  Bend 
Municipal  Airport. 

Issued  in  Renton,  Washington  on 
December  28,  2000. 
David  A.  Field, 

Manager,  Planning,  Programming,  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
[PR  Doc.  01-708  Filed  1-9-01;  8:45  ami 

BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANE-1998-33.69-R1] 

Policy  for  Evaluating  Ignitions  System 
Requirements 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  annoimces  the 
availability  of  a  proposed  policy  for 
evaluating  compliance  with  the 
airworthiness  certification  standards  for 
ignition  systems  on  turbine  powered 
aircraft  engines.  This  proposed  policy 
would  revise  the  current  policy  to 
include  derivative  engine  models  with 
significant  service  experience. 
DATES:  Comments  must  be  received  by 
February  9,  2001. 

ADDRESSES:  Send  all  comments  on  the 
proposed  policy  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Fisher,  FAA,  Engine  and  Propeller 
Standards  Staff,  ANE-110, 12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  <iohn.fisher@faa.gov>; 
telephone:  (781)  238-7149;  fax:  (781) 
238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statement  is 
available  on  the  Internet  at  the  following 
address:  <http://www.faa.gov/avr/air/ 
ane/anellO/hpage.htm>.  If  you  do  not 
have  access  to  the  Internet,  you  may 
request  a  copy  by  contacting  the 
individual  listed  luider  FOR  FURTHER 


INFORMATION  CONTACT.  The  FAA  invites 
interested  parties  to  conmient  on  the 
proposed  policy.  Comments  should 
identify  the  subject  of  the  proposed 
policy  and  be  submitted  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  will 
consider  all  conmients  received  by  the 
closing  date  before  issuing  the  final 
policy. 

Background 

The  proposed  policy  statement  would 
supersede  FAA  policy  statement 
number  1998-33.69-RO,  dated  October 
23, 1998.  The  intent  of  this  proposed 
policy  is  to  clarify  the  policy  regarding 
§  33.69  of  Title  14  of  the  Code  of  Federal 
Regulations.  This  proposed  policy 
would  assist  the  Aircraft  Certification 
Offices  (ACOs)  in  evaluating 
applications  for  aircraft  engine  type 
certification.  The  FAA  has  revised  this 
policy  to  include  guidance  for 
evaluating  derivative  engine  models 
with  significant  service  experience. 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702,  44704. 

Issued  in  Burlington,  Massachusetts,  on 
January  2,  2001. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  01-702  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANE-2000-33.94-R0] 

Policy  for  Use  of  Structural  Dynamic 
Analysis  Methods  for  Blade 
Containment  and  Rotor  Unbalance 
Tests 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  a  proposed  policy  for 
evaluating  the  use  of  structural  dynamic 
analysis  methods  for  blade  containment 
and  rotor  unbalance  tests. 
DATES:  Conunents  must  be  received  by 
February  9,  2001. 

ADDRESSES:  Send  all  comments  on  the 
proposed  policy  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Tumberg.  FAA,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  12  New 
England  Executive  Park,  Burlington,  MA 


01803;  e-mail:  <jay.tiunberg®faa.gov>; 

telephone:  (781)  238-7116;  fax:  (781) 

238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statement  is 
available  on  the  Internet  at  the  following 
address:  If  you  do  not  have  access  to  the 
Internet,  you  may  request  a  copy  by 
contacting  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
FAA  invites  interested  parties  to 
comment  on  the  proposed  policy. 
Comments  should  identify  the  subject  of 
the  proposed  policy  and  be  submitted  fb 
the  individual  identified  imder  FOR 
FURTHER  INFORMATION  CONTACT.  The 
FAA  will  consider  all  comments 
received  by  the  closing  date  before 
issuing  the  final  policy. 

Background 

Engine  manufactiu^rs  are  developing 
and  using  various  types  of  structural 
dynamic  analysis  methods  to  support 
both  engine  certification  activities  and 
aircraft  manufacturers'  certification 
activities.  The  FAA  has  developed  this 
proposed  policy  to  provide  guidance  for 
evaluating  the  use  of  structural  dynamic 
analysis  methods  to  show  compliance 
with  the  requirements  of  §  33.94  of  Title 
14  of  the  Code  of  Federal  Regulations, 
"Blade  containment  and  rotor 
unbalance  tests."  This  proposed  policy 
would  specifically  address  paragraph  (a) 
of  §  33.94  for  engine  design  and 
configuration  changes. 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44702,  44704. 

Issued  in  Burlington,  Massachusetts,  on 
January  2,  2001. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service 
[PR  Doc.  01-703  Filed  1-9-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Policy  Statwnant  No.  ANE-1993-33.28TLD- 
R11 

Policy  for  Time  Limited  Dispatch  (TLD) 
of  Engines  Fitted  With  Full  Authority 
Digital  Engine  Control  (FADEC) 
Systems 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  a  proposed  policy  for  the 
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time  limited  dispatch  (TLD)  of  engines 

fitted  with  full  authority  digital  engine 

control  (FADEC)  systems.  This  proposed 

policy  would  revise  the  current  policy 

to  clarify  it;  the  basic  intent  of  the 

policy  would  not  change. 

DATES:  Comments  must  be  received  by 

February  9,  2001. 

ADDRESSES:  Send  all  comments  on  the 

proposed  policy  to  the  individual 

identified  under  FOR  FURTHER 

MFORMAT10N  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 

Horan,  FAA,  Engine  and  Propeller 

Sudanis  Staff.  ANE-110. 12  New 

England  Executive  Park,  Burlington.  MA 

01803;  e-mail:  gary.horan@faa.gov, 

telephone  (781)  238-7164;  fax:  (781) 

238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statement  is 
available  on  the  internet  at  the  following 
address:  http://www.faa.gov/avr/air/ 
ane/anellO/hpage.htm.  If  you  do  not 
have  access  to  the  Internet,  you  may 
request  a  copy  by  contacting  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  invites 
interested  parties  to  comment  on  the 
proposed  policy.  Comments  should 
identify  the  subject  of  the  proposed 
policy  and  be  submitted  to  the 
individual  identified  under  FOR  FURTHER 
••FORMATION  CONTACT.  The  FAA  will 
consider  all  comments  received  by  the 
closing  date  before  issuing  the  final 
policy. 

Background 

The  FAA  Engine  and  PropeHer 
Directorate  (EPD)  issued  a  policy  on 
time  limited  dispatch  (TLD)  on  October 
28,  1993.  The  purpose  of  this  policy  is 
to  assure  uniformity  in  applying  TLD  to 
engines  fitted  with  FADEC  systems.  The 
objective  of  the  TLD  approadi  is  to 
preserve  suitable  FADEC  system 
integrity  while  minimizing  dispatch 
delays  and  cancellations  by  allowing 
dispatch  of  the  FADEC  system  with 
faults  present.  The  control  system  is 
allowed  to  continue  to  operate  with 
faults  present,  provided  the  resulting 
system  operation  and  overall  average 
reUability  are  adequate,  and  operating 
exposure  in  this  less  redundant  state  is 
appropriately  limited. 

The  dispatchable  configrations  for  the 
FADEC  system  and  their  associated 
dispatch  intervals  are  an  engine 
airworthiness  limitation  specified  in  the 
FAA-approved  Airworthiness 
Limitations  Section  (ALS)  of  the 
Instructions  for  Continued 
Airworthiness  (ICA)  for  the  engine. 
Although  TLD  is  not  a  requirement  for 


engine  certification,  entries  in  the  ALS 
become  part  of  the  engine  type  design. 
In  addition,  the  type  certificate  data 
sheet  (TCDS)  notes  that  the  engine 
model  has  TLD  approval  and  references 
the  ALS  for  detailed  dispatch  interval 
infonfiation.  In  this  revision,  the  FAA 
recommends  that  an  applicant  for 
engine  type  design  approval  include 
appropriate  TLD  information  in  the 
engine  installation  manual. 

The  applicant  must  submit  a 
statistical  TLD  analysis  to  substantiate 
that  the  overall  average  reliabifity  of  the 
control  system  resulting  from  the 
applicant's  proposed  TLD  approach 
meets  the  integrity  requirements  in  the 
FAA  TLD  policy.  The  applicant  is  also 
required  to  establish  a  formal,  audi  table 
reporting  system  that  provides  periodic 
reports  to  the  FAA  office  that  oversees 
the  engine  type  certificate.  This  system 
compares  in-service  experience  with  the 
analysis  on  which  the  TLD  approval  is 
granted. 

The  proposed  revision  to  the  TLD 
policy: 

1 .  Clarifies  where  the  manufacturer 
must  include  the  TLD  approval 
statements. 

2.  Adds  a  fourth  category  of  faults,  for 
manufacturer/operator  defined  dispatch 
intervals  that  have  no  impact  on  the 
loss-of-thrust-control  (LOTC)  analysis 
and  whose  repair  time  is  not  specified 
through  the  TLD  analysis. 

3.  clarifies  the  engine-aircraft 
interface  regarding  the  fault  recording 
means  required  for  TLD. 

4.  Clarifies  that  the  provision  for  a 
temporary  extension  of  the  dispatch 
interval  must  be  substantiated  in  the 
TLD,  analysis;  also  clarifies  the 
authority  of  the  FAA  Principal 
Maintenance  or  Avionics  Inspector 
(PMI/PAI)  to  temporarily  extend  the 
dispatch  interval  based  on  the  TLD 
anidysis. 

5.  Clarifies  descriptions  of  the  full-up 
and  single-fault  system  models  used  in 
the  TLD  analysis. 

6.  Clarifies  the  maintenance  strategies, 
including  eliminating  the  use  of  the 
maintenance  terms  "On-Condition"  and 
"Condition  Monitoring." 

7.  Modifies  Table  2  to  specify  both  the 
short  time  and  long  time  fault 
limitations  in  terms  of  the  maximum 
operating  time  in  flight  hours  only;  to 
acconunodate  the  addition  of  a  fourth 
dispatch  category. 

8.  Adds  Table  3  to  show  the  time 
limitations  for  both  the  short  time  and 
long  time  fault  conditions  associated 
with  the  maintenance  approach  used  to 
address  those  foult  categories. 

9.  Adds  Figure  1  to  show  the  typical 
graph  used  to  substantiate  the  analysis 
for  compliance  with  the  requirement  for 


equivalent  or  better  reliability  than  the 
hydromechanical  technology  of  early 
systems. 

10.  Adds  Figure  2  to  show  a  typical 
aircraft  avionics  system  associated  with 
FADEC  system  maintenance 
information  and  displays. 

(Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
January  2,2001. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  01-704  Filed  1-9-01;  8:45  am] 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doctot  No.  NHTSA-2000-8598] 

Decision  That  Certain  Nonconfonning 
Motor  Vehicles  Are  Eligible  for 
importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactuired  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactiued  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiu^d  for  importation 
into  and  sale  in  the  United  States. 
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certified  under  49  U.S.C.  30115,  and  of 
ihe  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportmiity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
:er. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportimity  for  public  conmient, 
hlHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subiect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  imder  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  4§  CFR  1.50  and  501.8. 


Issued  on:  January  4,  2001. 
MarUynne  )acobs,  Director, 

Director,  Office  of  Vehicle  Safety, 
Compliance. 

Annex  A 

Nonconfonning  Motor  Vehicles  Decided 
To  Be  Eligible  for  Importation 

1.  Docket  No.  NHTSA-2000-7111 

Nonconforming  Vehicle:  1992-1994 
Mercedes-Benz  SE  and  SEL  passenger 
cars. 

Substan  tially  similar  U.  S.  -certified 
vehicle:  1992-1994  Mercedes-Benz  SE 
and  SEL  passenger  cars. 

Notice  of  Petition  published  at:  65  FR 

26872  (May  9.  2000). 

Vehicle  Eligibility  Number:  VSP-343 . 

2.  Docket  No.  NHTSA-2000-7225 

Nonconforming  Vehicles:  1995-1998 
Mercedes-Benz  S  Class  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1995-1998  Mercedes-Benz  S 
Class  passenger  cars. 

Notice  of  Petition  published  at:  65  FR 

26873  (May  9.  2000). 

Vehicle  Eligibility  Number:  VSP-342. 

3.  Docket  No.  NHTSA-2000-7387 

Nonconfonning  Vehicles:  1996-2000 
Audi  A4  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1996-2000  Audi  A4  passenger 
cars. 

Notice  of  Petition  published  at:  65  FR 

38878  (June  22,  2000). 

Vehicle  Eligibility  Number:  VSP-352. 

4.  Docket  No.  NHTSA-00-7756 

Nonconfonning  Vehicles:  1995-2000 
Mazda  Xedos  9  passenger  ou^. 

Substantially  similar  U.S.-certified 
vehicles:  1995-2000  Mazda  Millenia 
passenger  cars. 

Notice  of  Petition  published  at:  65  FR 
49862  (August  15,  2000). 

Vehicle  Eligibility  Number:  VSP-351. 

5.  Docket  No.  NHTSA-2000-7511 

Nonconforming  Vehicles:  1997-2000 
Porsche  911  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1997-2000  Porsche  911 
passenger  cars. 

Notice  of  Petition  published  at:  65  FR 

38879  (June  22,  2000). 

Vehicle  Eligibility  Number:  VSP-346. 

6.  Docket  No.  NHTSA-2000-7512 

Nonconfonning  Vehicle:  2000  BMW  5 
Series  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicle:  2000  BMW  5  Series  passenger 
cars. 

Notice  of  Petition  published  at:  65  FR 

38880  Oune  22,  2000). 

Vehicle  Eligibility  Nuniber:  VSP-345. 


7.  Docket  No.  NHTSA-2000-7522 

Nonconforming  Vehicles:  2000-2001 
BMW  Z8  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  2000-2001  BMW  Z8  passenger 
cars. 

Notice  of  Petition  published  at:  65  FR 
48046  (August  4,  2000). 

Vehicle  Eligibility  Number:  VSP-350. 

8.  Docket  No.  NHTSA-2000-7524 

Nonconfonning  Vehicles:  1978-1987 
Honda  CMX250C  motorcycles. 

Substantially  similar  U.S.-certified 
vehicles:  1978-1987  Honda  CMX250C 
motorcycles. 

Notice  of  Petition  published  at:  65  FR 
39221  (June  23,  2000). 

Vehicle  Eligibility  Number:  VSP-348. 

9.  Docket  No.  NHTSA-2000-7555 

Nonconfonning  Vehicles:  1991-1995 
Mercedes-Benz  Series  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1991-1995  Mercedes-Benz 
Series  passenger  cars. 

Notice  of  Petition  published  at:  65  FR 
44850  (July  19,  2000). 

Vehicle  Eligibility  Number:  VSP-354. 

10.  Docket  No.  NHTSA-2000-7388 

Nonconforming  Vehicles:  1992 
Chrysler  Daytona  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1992  Dodge  Daytona  passenger 
cars. 

Notice  of  Petition  published  at:  65  FR 
38316  (June  20,  2000). 

Vehicle  Eligibility  Number:  VSP-344. 

11.  Docket  No.  NHTSA-2000-7710 

Nonconforming  Vehicles:  2001 
Porsche  911  Turbo  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  2001  Porsche  911  Turbo 
passenger  cars. 

Notice  of  Petition  published  at:  65  FR 
48279  (August  7,  2000). 

Vehicle  Eligibility  Number:  VSP-347. 

12.  Docket  No.  NHTSA-2000-7897 

Nonconforming  Vehicles:  1996-1998 
Ferrari  F355  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1996^1998  Ferrari  F355 
passenger  cars. 

Notice  of  Petition  published  at:  64  FR 
55325  (September  13,  2000). 

Vehicle  Eligibility  Number:  VSP-355. 
(PR  Doc.  01-698  Filed  1-9-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-8090;  Notico  2] 

Honda  Motor  Company,  Ltd.;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  122 

This  notice  grants  the  application  by 
American  Honda  Motor  Co.,  Inc.,  of 
Torrance,  California  ("Honda"),  on 
behalf  of  Honda  Motor  Company,  Ltd., 
of  Japan,  for  a  temporary  exemption 
from  the  fade  and  water  recovery 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  122  Motorcycle 
Brake  Systems.  The  basis  of  the 
application  is  that  an  exemption  would 
make  easier  the  development  or  field 
evaluation  of  a  new  motor  vehicle  safety 
feature  providing  a  safety  level  at  least 
equal  to  the  safety  level  of  the  standard. 

Notice  of  receipt  of  the  application 
was  published  on  October  25,  200O,  and 
an  opportimity  afforded  for  comment 
{65  FR  63912). 

Honda  seeks  an  exemption  of  one  year 
for  its  2001  CBRllOOXX  motorcycle 
"frtjm  the  requirement  of  the  minimnin 
hand-lever  force  of  five  pounds  in  the 
base  line  check  for  the  fode  and  water 
recovery  tests."  Honda  has  previously 
received  exemptions  totaling  three  years 
from  this  requirement  for  the  1998-2000 
model  year  CBRllOOXX  (See  Docket  No. 
93-47).  The  brake  system  of  the  2001 
model  is  said  to  be  identical  to  the 
system  on  vehicles  previously 
exempted.  In  1997,  Honda  filed  a 
petition  for  rulemaking  to  amend 
Standard  No.  122  to  accommodate  the 
braking  system  of  the  CBRllOOXX. 
NHTSA  granted  the  petition  and 
published  a  Notice  of  Proposed 
Rulemaking  on  November  17,  1999  (64 
FR  62622);  however,  a  final  rule  had  not 
been  issued  as  of  September  1,  2000, 
when  its  exemption  expired. 

Honda  has  been  evaluating  the 
marketability  of  a  motorcycle  brake 
system  setting  which  is  currenUy 
applied  to  the  model  sold  in  Europe, 
and  has  sold  3,600  exempted 
motorcycles  as  of  the  date  of  its 
application.  The  difference  in  setting  is 
limited  to  a  softer  master  cylinder  (fstum 
spring  in  the  European  version.  As 
Honda  said  in  its  initial  application  in 
1997,  using  the  softer  spring  results  in 
a  "more  predictable  (linear)  feeling 
during  initial  brake  lever  application." 
Although  "the  change  allows  a  more 
predictable  rise  in  brake  gain,  the  on-set 
of  braking  occurs  at  leyer  forces  slighUy 
below  the  five  poimd  minimum" 
specified  in  Standard  No.  122.  If  on-set 


of  braking  is  delayed  until  the  five 
pound  minimum  is  reached,  a  feeling 
results  that  the  brakes  come  on 
suddenly  or  unpredictably.  Honda 
considers  that  motorcycle  brake  systems 
have  continued  to  evolve  and  improve 
since  Standard  No.  122  was  adopted  in 
1972,  and  that  one  area  of  improvement 
is  brake  lever  force  which  has  gradually 
been  reduced.  However,  the  five-pound 
minimum  specification  "is  preventing 
further  development  and  improvement" 
of  brake  system  characteristics.  Honda 
reports  that  many  who  try  the  system 
"feel  that  they  have  more  control  with 
independent  front  and  rear  brake 
systems,"  and  that  "The  Eiu-opean 
version  setting  has  shown  greater 
consimier  acceptance." 

The  CBRllOOXX  is  equipped  with 
Honda's  Linked  Brake  System  (LBS) 
which  is  designed  to  engage  both  front 
and  rear  brakes  when  either  the  front 
brake  lever  or  the  rear  brake  pedal  is 
used.  The  LBS  differs  from  other 
integrated  systems  in  that  it  allows  the 
rider  to  choose  which  wheel  gets  the 
majority  of  braking  force,  depending  on 
which  brake  control  the  rider  uses. 

According  to  Honda,  the  overall    . 
braking  performance  remains 
unchanged  from  a  conforming 
motorcycle  and  from  Honda  cycles 
previously  exempted.  If  the  CBRllOOXX 
is  exempted  it  will  meet  "the  stopping 
distance  requirement  but  at  lever  forces 
slightiy  below  the  minimum." 

While  Honda's  application  did  not 
cite  applicable  sections  of  Standard  No. 
122,  its  previous  applications  asked  for 
relief  frtjm  the  first  sentence  of  S6.10 
Brake  application  forces,  which  reads: 

Except  for  the  requirements  of  the  fifth 
recovery  stop  in  S5.4.3  and  S5.7.2  (S7.6.3 
and  S7.10.2}  the  hand  lever  force  is  not  less 
than  five  and  not  more  than  55  pounds  and 
the  foot  pedal  force  is  not  less  than  10  and 
not  more  than  90  pounds. 

However,  NHTSA  determined  that 
Honda  required  relief  fit)m  different 
provisions  of  Standard  No.  122, 
although  S6.10  related  to  them. 
Paragraph  S6  only  sets  forth  the  test 
conditions  under  which  a  motorcycle 
must  meet  the  performance 
requirements  of  S5.  A  motorcycle 
manufacturer  certifies  compliance  with 
the  performance  requirements  of  S5  on 
the  basis  of  tests  conducted  according  to 
the  conditions  of  S6  and  in  the  manner 
specified  by  S7.  In  short,  NHTSA 
provided  relief  from  the  performance 
requirements  of  S5  that  are  based  upon 
the  lever  actuation  force  test  conditions 
of  S6. 10  as  used  in  the  test  procedures 
ofS7. 

These  relate  to  the  baseline  checks 
imder  which  performance  is  judged  for 


the  service  brake  system  fade  and  fade 
recovery  tests  (S5.4),  and  for  the  water 
recovery  tests  (S5.7).  According  to  the 
test  procedures  of  S7,  the  baseline  check 
stops  for  fade  (S7.6.1)  and  water 
recovery  (S7.10.1)  are  to  be  made  at  10 
to  1 1  feet  per  second  per  second  (fp^sps) 
per  stop.  "The  fade  recovery  test  (S7.6.3) 
also  specifies  stops  at  10  to  11  ^sps. 
Test  data  submitted  by  Honda  with  its 
1997  application,  and  which  it  has 
incorporated  by  reference  in  its  2000 
applicatidn,  show  that,  using  a  hand 
lever  force  of  2.3  kg  (5.1  pounds),  the 
deceleration  for  these  stops  is  3.05  to 
3.35  meters  per  second  per  second,  or 
10.0  to  11.0  fpsps.  This  does  not  mean 
that  Honda  cannot  comply  under  the 
strict  parameters  of  the  standard,  but  the 
system  is  designed  for  responsive 
performance  when  a  hand  lever  force  of 
less  than  five  poimds  is  used.  For  these 
reasons,  NHTSA  interprets  Honda's 
application  as  requesting  relief  from 
S5.4.2,  S5.4.3,  and  S5.7.2. 

Honda  argued  that  granting  an 
exemption  would  be  in  the  publig 
interest  and  consistent  with  objectives 
of  traffic  safety  because  it 

*  *  •  should  improve  a  rider's  ability  to 
precisely  modulate  the  brake  force  at  low- 
level  brake  lever  input  forces. 

Improving  the  predictability,  even  at  very 
low-level  brake  lever  input,  increases  the 
rider's  confidence  in  the  motorcycle's  brake 
system.  We  feel  that  improvements  in 
braking,  even  those  of  an  incremental  nature, 
are  in  the  public's  interest  and  consistent 
with  the  objectives  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act. 

No  conunents  were  received  on  the 
application. 

Honda's  application  is,  in  effect,  a 
request  for  a  one-year  extension  of  an 
exemption  previously  granted  to  it. 
Except  for  tie  model  year  of  the  vehicle 
involved,  the  facts  and  argiunents 
remain  the  same.  The  agency's  rationale 
in  granting  the  original  exemption  and 
its  extensions  are  hereby  incorporated 
by  reference  (62  FR  52372,  October  7, 
1997;  63  FR  65272,  November  25,  1998; 
64  FR  44263,  August  13, 1999). 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  an  exemption  woidd 
make  easier  the  development  or  field 
evaluatioikof  a  new  motor  vehicle  safety 
feature  providing  a  safety  level  at  least 
equal  to  the  safety  level  of  Standard  No. 
122.  It  is  also  hereby  foimd  that  a 
temporary  exemption  is  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 
Accordingly,  Honda  Motor  Company 
Ltd.  is  granted  NHTSA  Temporary 
Exemption  No.  EX2000-4,  from  the 
following  requirements  incorporated  in 
49  CFR  571.122  Motor  Vehicle  Safety 
Standard  No.  122  Motorcycle  Brake 
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Systems:  S5.4.1  Baseline  check — 
minimum  and  maximum  pedal  forces, 
S5.4.2  Fade,  S5.4.3  Fade  recovery, 
S5,7,2  Water  recovery  test,  and  S6.10 
Brake  actuation  forces.  The  exemption 
applies  only  to  the  CBR  llOOXX  model 
and  expires  December  1,  2001. 

(49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50.  and  501.8) 

Issued  on  January  3,  2001. 
Rosalyn  G.  Millman, 
Deputy  Administrator. 
[FR  Doc.  01-699  Filed  1-9-01;  8:45  am] 
BIUJNQCOOE  4«10-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-01-8587;  Notice  No.  01- 
04] 

Reauthorization  of  ttie  Federal 
Hazardous  Materials  Transportation 


agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT 
ACnON:  Notice;  request  for  comments. 

summary:  The  Department  of 
Transportation  ("Department"  or  "we") 
is  preparing  a  legislative  proposal  to 
reauthorize  its  hazardous  materials 
transportation  safety  program.  Congress 
last  authorized  the  program  in  1994.  In 
preparing  our  proposal,  we  are  looking 
for  ways  to  improve  the  effectiveness  of 
this  important  safety  program.  In  this 
notice,  we  are  requesting  ideas  and 
comments  bom  the  public,  state  and 
local  governments,  industry,  and  other 
interested  parties  on  possible 
amendments  to  Federal  hazardous 
materials  transportation  law  (Federal 
hazmat  law),  which  is  the  statutory 
basis  for  the  Department's  hazardous 
materials  program.  Your  ideas  and 
comments  will  assist  us  in  identifying 
issues  that  we  may  address  and  evaluate 
as  we  prepare  a  draft  reauthorization 
bill. 

DATES:  Comments.  Submit  comments  by 
February  26,  2001.  To  the  extent 
possible,  we  will  consider  comments 
received  after  this  date. 
ADDRESSES:  Written  comments.  Submit 
comments  to  the  Dockets  Management 
System,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590-0001. 
Comments  should  identify  Docket 
Number  RSPA-01-8587  and  be 
submitted  in  two  copies.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 


also  submit  comments  by  e-mail  by 
accessing  the  Dockets  Management 
System  web  site  at  http://dms.dot.gov 
and  following  the  instructions  for 
submitting  a  document  electronically. 
The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  die  above  address. 
You  can  review  public  dockets  there 
between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  web  site  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Bonekemper.  HI,  (202)  366- 
4400,  or  Nancy  E.  Machado,  (202)  366- 
4400,  Office  of  the  Chief  Counsel. 
Research  and  Special  Programs 
Administration. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Federal  Hazardous  Materials 
Transportation  Law 

In  this  notice,  we  are  asking 
stakeholders  in  DOT's  hazardous 
materials  transportation  safety  program 
for  their  ideas  on  ways  to  improve  that 
program  through  statutory  changes.  We 
will  consider  all  stakeholder  comments 
as  we  develop  our  legislative  proposal. 

Federal  hazmat  law  forms  the 
statutory  foimdation  of  the  Department's 
hazardous  materials  transportation 
safety  program.  Federal  hazmat  law, 
codified  at  49  U.S.C.  5101  et  seq., 
authorizes  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce.  Specifically,  the 
statute  authorizes  the  Secretary  to  issue 
regulations  that  apply  to  persons  who: 
(1)  Transport  hazardous  materials  in 
commerce;  (2)  cause  hazardous 
materials  to  be  transported  in 
commerce;  or  (3)  manufacture,  mark, 
maintain,  recondition,  repair,  or  test 
packagings  or  containers  (or 
components  thereof)  that  are 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials  in  commerce.  49 
U.S.C.  5103(b)(1)(A).  Also,  die  Secretary 
has  the  authority  to  issue  regulations 
governing  any  safety  aspect  of 
hazardous  materials  transportation  that 
the  Secretary  considers  appropriate.  49 
U.S.C.  5103(b)(1)(B). 

The  Department's  hazardous  materials 
regulations  ("HMR")  are  found  at  49 
CFR  parts  171-180.  Five  operating 
administrations  within  the  Department 
are  responsible  for  implementing 
Federal  hazmat  law  and  the  HMR:  the 


Research  and  Special  Programs 
Administration,  Federal  Motor  Carrier 
Salfety  Administration,  Federal  Aviation 
Administration,  Federal  Railroad 
Administration;  and  U.S.  Coast  Guard. 
Furthermore,  the  Secretary  recenUy 
delegated  authority  to  the  Office  of 
Intermodalism  to  oversee  and 
coordinate  cross-modal  issues  (issues 
that  affect  more  than  one  DOT  operating 
administration)  and  multimodal  issues 
(issues  that  affect  more  than  one  mode 
of  transportation)  arising  out  of  the 
hazardous  materials  transportation 
safety  program.  (See  65  Fed.  Reg.  49763, 
August  15,  2000.) 

Congress  last  authorized  the 
Department's  hazardous  materials 
transportation  safet\'  program  in  1994, 
amending  the  existing  law  to  authorize 
appropriations  for  fiscal  years  1994 
through  1997.  (See  Pubhc  Law  103-311, 
August  26,  1994.)  In  1997  and  again  on 
February  16,  1999,  the  Secretary  of 
Transportation  sent  Congress  proposed 
legislation  to  reauthorize  the 
Department  of  Transportation's 
hazardous  materials  transportation 
safefy  program.  Since  fiscal  year  1998, 
the  Department  has  received  annual 
appropriations  to  continue  the  program. 

You  can  view  a  variety  of  documents 
that  describe  and  provide  information 
about  the  current  hazardous  materials 
safety  program  at  http://bazmat.dot.gov. 
Documents  you  may  find  of  interest  as 
you  prepare  your  comments  include: 

•  DOT'S  1999  proposed  bill  plus 
section-by-section  analysis,  a  red-line/ 
strike-out  version  of  the  proposed  bill 
comparing  the  1999  proposal  to  existing 
law,  and  a  table  comparing  the  1999 
proposal  to  the  existing  law  and  the 
Administration's  1997  reauthorization 
proposal  [http://hazmat.dot.gov/ 
99reauthact.htm); 

•  Federal  hazmat  law  (http:// 
hazmat.dot.gov/pubtrain/dotbill.pdf]; 

•  The  Hazardous  Materials 
Regulations  {http://www.text- 
trieve.com/dotrspa); 

•  The  1996-1997  biennial  hazardous 
materials  safety  program  report  (http:// 
hazmat.dot.gov/ 
ohmforms.htmUbiennial);  and 

•  The  March  2000  Hazardous 
Materials  Program  Evaluation  report 
(http://hazmat.dot.gov/hmpe.htm). 

Copies  of  these  documents  may  also 
be  obtained  by  contacting  either  Ed 
Bonekemper  or  Nancy  Machado  at  202- 
366-4400. 

B.  Comments 

As  we  prepare  our  legislative  proposal 
to  reauthorize  the  Depeutment's 
hazardous  materials  transportation 
safety  program,  we  are  looking  for  ideas 
on  how  to  improve  the  effectiveness  of 


2048 


Federal  Register / Vol.  66,  No.  7 /Wednesday,  January  10.  2001 /Notices 


this  important  safety  program  througli 
statutory  changes.  We  invite  the  public, 
state  and  local  governments,  industry, 
labor  unions,  and  other  interested 
parties  to  submit  their  ideas  and 
comments  to  us  for  review  and 
consideration.  Information  on  how  to 
submit  your  conmients  and  ideas  to  us 
is  contained  above  imder  the  heading, 
AtXMESSES. 

Issued  in  Washington,  DC  on  January  5, 
2001.  under  authority  delegated  in  49  CFR 
Parti. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  01-763  Filed  1-9-01;  8:45  am] 

BiUJNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-406  (Sub-Mo.  14X)] 

Central  Kansas  Railway,  LLC. — 
AtMindonment  Exemption — in 
Sedgwick  County,  KS 

On  December  21,  2000,  Central 
Kansas  Railway,  L.L.C.  (CKR),  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  imder  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903-10905  to  abandon  a  line  of 
railroad  extending  between  milepost 
19.5  near  Garden  Plain,  KS,  and 
milepost  3.5  southeast  of  the  grade 
crossing  at  McCormick  Avenue  in 
Wichita,  KS,  a  distance  of  16  miles  in 
Sedgwick  Coimty,  KS.  The  line  traverses 
U.S.  Postal  Service  Zip  Codes  67050, 
67201-67220,  67221,  67223,  67226, 
67227, 67228, 67230.  67231,  67232, 
67233, 67235, 67236,  67251,  67256, 
67257.  67259.  26760,  67275.  67276, 
67277,  and  67278,  and  includes  no 
stations. 

In  addition  to  an  exemption  from  49 
U.S.C.  10903,  petitioner  seeks 
exemption  from  49  U.S.C.  10904  (offer 
of  financial  assistance  procedures)  and 
49  U.S.C.  10905  (public  use  conditions). 
In  support,  CKR  contends  that 
exemption  from  these  provisions  is 
necessary  because  the  City  of  Wichita, 
the  County  of  Sedgwick  ,  and  the  State 
of  Kansas  have  developed  various  plans 
for  flood  control,  redesign  of  a  highway 
interchange,  development  of  a  green 
way,  and  removal  of  crossings  to 
enhance  safety,  all  of  which  are 
dependent  on  abandonment  of  the  line. 
These  entities  want  to  obtain  the  right- 
of-way  after  abandonment  for  the  valid 
public  purposes  discussed  above. 
Petitioner  further  asserts  that  there  is  no 
overriding  public  need  here  for 


continued  rail  service.  These  requests 
will  be  addressed  in  the  final  decision. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  labor  protective 
conditions  imposed  in  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  I.C.C.  91  (1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  April  10, 
2001. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1 ,000  filing  fee. 
See  49  CFR  1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  30,  2001.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-406 
(Sub-No.  14X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
000;i,  and  (2)  Karl  Morell,  Ball  Janik 
LLP,  1455  F  Street,  NW..  Suite  225, 
Washington,  DC  20005.  Replies  to  the 
CKR  petition  are  due  on  or  before 
January  30,  2001. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  1152.  Questions 
concerning  environmental  issues  may 
be  directed  to  the  Board's  Section  of 
Environmental  Analysis  (SEA)  at  (202) 
565-1545  (TDD  for  the  hearing  impaired 
is  available  at  1-800-877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 


deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
WWW.STB.DOT.GOV. 

Decided:  January  4,  2001. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc,  01-734  Filed  1-&-01;  8:45  am] 
BILUfMS  COOE  481S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  10(a)(2).  that  a  meeting  will 
be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue.  NW..  Washington,  DC,  on 
January  30,  2001 ,  of  the  following  debt 
management  advisory  committee: 

The  Bond  Market  Association 

Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasmy  or  his 
designate  that  the  Committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  a  written  report 
of  its  recommendations. 

The  backgroimd  briefing  by  Treasury 
staff  will  be  held  at  9:00  a.m.  Eastern 
time  and  will  be  opened  to  the  public. 
The  remaining  sessions  and  the 
committee's  reporting  session  will  be 
closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  imder  5  U.S.C. 
552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  fraiik  and  full 
advice  from  representatives  of  the 
financial  commimity  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
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advisory  committee  imder  5  U.S.C.  App. 
3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  memagement  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  January  3,  2001. 
Lee  Sachs, 

Assistant  Secretary,  Financial  Markets. 
[FR  Doc.  01-647  Filed  1-9-01;  8:45  am] 

BILLING  CODE  4S10-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 


(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94-409  that  a  meeting  of  the 
Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board  will  be  held  at  the 
Crovme  Plaza  Hotel,  1001  14th  Street, 
NW.,  Washington,  DC,  on  January  31 
through  February  1,  2001. 

The  sessions  on  January  31  and 
February  1,  2001,  are  scheduled  to  begin 
at  8:30  a.m.  and  end  at  6:30  p.m.  The 
purpose  of  the  meeting  is  to  review 
rehabilitation  research  and  development 
applications  for  scientific  and  technical 
merit  and  to  make  recommendations  to 
the  Director,  Rehabilitation  Research 
and  Development  Service,  regarding 
their  funding. 

The  meeting  will  be  open  to  the 
public  for  the  January  31  session  frtim 
8:30  a.m.  to  9:00  a.m.  for  the  discussion 
of  administrative  matters,  the  general 
status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  January  31,  from  9:00  a.m. 
through  February  1,  2001,  the  meeting  is 
closed  during  which  the  Board  will  be 
reviewing  research  and  development 
applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 


investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  552b(c)(6),  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Afbirs 
under  Section  10(d)  of  Public  Law  92- 
463  as  amended  by  Section  5(c)  of 
Public  Law  94-409. 

Those  who  plan  to  attend  the  open 
session  should  write  to  Ms.  Victoria 
Mongiardo,  Program  Analyst, 
Rehabilitation  Research  and 
Development  Service  (122P), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420  (Phone:  202^08-3684)  at  least 
five  days  before  the  meeting. 

Dated:  December  28,  2000. 

By  Direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
(FR  Doc.  01-621  Filed  1-9-01;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  35 

[Docket  No.  00-34] 

RIN  1557-AB85 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  207 

[Regulation  G;  Docket  No.  R-1069] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  346 

RIN3064-AC33 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  533 

[Docket  No.  2000-107] 
RIN  1550-AB32 

Disclosure  and  Reporting  of  CRA- 
Related  Agreements 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC);  Board  of  Governors 
of  the  Federal  Reserve  System  (Board); 
Federal  Deposit  Insurance  Corporation 
(FDIC);  Office  of  Thrift  Supervision 
(OTS). 

ACTION:  Joint  final  rule. 

summary:  The  OCC,  Board,  FDIC,  and 
OTS  (collectively,  the  agencies)  are 
publishing  final  rules  to  implement  the 
CRA  sunshine  provisions  of  section  48 
of  the  Federal  Deposit  Insurance  Act. 
These  provisions  require 
nongovernmental  entities  or  persons 
(NGEPs),  insured  depository 
institutions,  and  affiliates  of  insured 
depository  institutions  that  are  parties 
to  certain  agreements  that  are  in 
fulfillment  of  the  Conununity 
Reinvestment  Act  of  1977  to  make  the 
agreements  available  to  the  public  and 
the  appropriate  agency  and  file  annual 
reports  concerning  the  agreements  with 
the  appropriate  agency.  These 
provisions  were  contained  in  section 
711  of  the  Granun-Leach-Bliley  Act. 

The  rule  identifies  the  types  of 
written  agreements  that  are  covered  by 
section  48  (referred  to  as  covered 
agreements)  and  defines  many  of  the 
terms  used  in  the  statute.  The  rule  also 
describes  how  the  parties  to  a  covered 
agreement  must  make  the  agreement 
available  to  the  public  and  the 


appropriate  agencies  and  explains  the 
type  of  information  that  must  be 
included  in  the  annual  report  filed  by  a 
party  to  a  covered  agreement. 

EFFECTIVE  DATE:  This  joint  rule  is 
effective  April  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Michael  S.  Bylsma,  Director, 
Commimity  and  Consumer  Law  (202) 
874^5750;  or  Karen  O.  Solomon, 
Director,  Legislative  and  Regulatory 
Activities  (202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

BOARD:  Scott  G.  Alvarez,  Associate 
General  Coimsel  (202)  452-3583,  Kieran 
J.  Fallon,  Senior  Coimsel  (202)  452- 
5270,  or  Andrew  Miller,  Senior 
Attorney  (202)  452-3428.  Legal 
Division;  Glenn  E.  Loney,  Deputy 
Director  (202)  452-3585,  James  H. 
Mann,  Senior  Attorney  (202)  452-2412, 
or  Kathleen  C.  Ryan,  Senior  Attorney 
(202)  452-3667,  Division  of  Consiuner 
and  Community  Afiairs;  For  users  of 
Telecommimications  Device  for  the  Deaf 
(*TDD*)  only,  contact  Janice  Simms  at 
(202)  452-4984;  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20551. 

FVIC:  Deanna  Caldwell,  Senior  Policy 
Analyst  (202)  942-3366,  or  Robert 
Mooney,  Assistant  Director  (202)  942- 
3378,  Division  of  Compliance  and 
Consumer  Affairs;  or  A.  Ann  Johnson, 
Coimsel,  Regulation  and  Legislation 
Section  (202)  898-3573,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429. 

OTS:  Richard  Bennett,  Counsel 
(Banking  and  Finance),  (202)  906-7409; 
or  Karen  Osterloh,  Assistant  Chief 
Counsel,  (202)  906-6639;  Office  of 
Thrift  Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background 

II.  Overview  of  Comments  Received 

III.  Detailed  Explanation  of  Final  Rule 

A.  Definition  of  Covered  Agreement 

B.  Disclosure  of  Covered  Agreements 

C.  Annual  Reports 

D.  Effective  Dates  of  Disclosure  and 
Reporting  Requirements 

E.  Compliance  Provisions 

F.  Other  Definitions  and  Rules  of 
Construction 

IV.  Regulatory  Flexibility  Act  Analysis 

V.  Executive  Order  12866  Determination 

VI.  Paperwork  Reduction  Act 

VII.  Comments  Regarding  the  Use  of  "Plain 
Language" 

VIII.  Unfiinded  Mandates  Act  of  1995 

IX.  Compliance  Chart 


L  Background 

Section  711  of  the  GLB  Act  (Pub.  L. 
106-102, 113  Stat.  1338  (1999))  added  a 
new  section  48  to  the  Federal  Deposit 
Insiu-ance  Act  (12  U.S.C.  1831y)  (FDI 
Act)  entitled  "CRA  Sunshine 
Requirements."  Section  48  applies  to 
written  agreements  that  (1)  are  made  in 
fulfillment  of  the  Community 
Reinvestment  Act  of  1977  (CRA),' 
(2)  involve  funds  or  other  resources  of 
an  insured  depository  institution  or 
affiliate  with  an  aggregate  value  of  more 
than  $10,000  in  a  year,  or  loans  with  an 
aggregate  principal  value  of  more  than 
$50,000  in  a  year,  and  (3)  are  entered 
into  by  an  insured  depository  institution 
or  affiliate  of  an  insured  depository 
institution  and  a  nongovernmental 
entity  or  person.  Section  48  does  not, 
however,  cover  any  agreement  with  a 
nongovernmental  entity  or  person  that 
has  not  had  a  CRA  contact  with  an 
insured  depository  institution  or 
affiliate  or  a  banking  agency,  such  as 
agreements  entered  into  by  entities  or 
persons  that  solicit  charitable 
contributions  or  other  funds  without 
regard  to  the  CRA.  Under  section  48,  the 
parties  to  a  covered  agreement  must 
make  the  agreement  available  to  the 
public  and  the  appropriate  agency.  The 
parties  also  must  file  a  report  aimually 
with  the  appropriate  agency  concerning 
the  disbursement,  receipt  and  use  of 
funds  or  other  resources  under  the 
agreement. 

On  May  19,  2000,  the  agencies 
published  a  joint  notice  of  proposed 
rulemaking  in  the  Federal  Register  (65 
FR  31962,  May  19,  2000)  to  implement 
section  48.  The  joint  notice  requested 
comment  on  all  aspects  of  the  proposed 
rule  and  on  a  wide  variety  of  specific 
topics  identified  in  the  SUPPLEMENTARY 
INFORMATION  accompanying  the 
proposal. 

n.  Overview  of  Comments  Received 

The  agencies  collectively  received 
more  than  800  comments  firom  the 
public  on  the  proposed  rule,  although 
many  commenters  submitted  copies  of 
the  same  comments  to  each  of  the 
agencies.  Comments  were  received  from 
a  wide  variety  of  sources  including 
members  of  Congress;  state  and  local 
government  officials;  banks,  savings 
associations  and  their  holding 
companies  and  other  affiliates;     ■ 
community-based  and  non-profit 
organizations,  including  national  and 
regional  associations  whose 
membership  is  composed  of  such 
organizations;  trade  associations;  other 
businesses;  and  individuals. 


'  12  U.S.C.  2901  efse^. 
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These  comments  addressed  to  some 
degree  nearly  all  aspects  of  the  proposed 
rule.  A  number  of  these  comments  are 
described  in  more  detail  in  the 
description  of  the  final  rule  below.  This 
section  provides  a  brief  overview  of  the 
comments  and  is  not  intended  to 
represent  a  detailed  summary  of  all  of 
the  comments.  The  agencies  have 
carefully  reviewed  and  considered  the 
information  and  views  provided  by  all 
commenters. 

Commenters  generally  requested 
additional  guidance  on  the  types  of 
actions  that  would  constitute  a  written 
arrangement  or  understanding  between 
an  insured  depository  institution  or 
affiliate  and  a  NGEP.  Many  commenters 
supported  the  proposed  rule's  definition 
of  "fulfillment  of  the  CRA,"  while 
others  asserted  that  the  proposed 
definition  was  too  broad.^  bi  this  regard, 
a  number  of  commenters  expressed 
concern  that  the  proposed  rule  could 
require  the  disclosure  of,  and  reporting 
on,  a  wide  range  of  agreements  between 
banking  organizations  and  NGEPs  that 
are  not  directly  related  to  or  affected  by 
the  CRA.  They  also  expressed  concern 
that  the  proposed  rule  could  discourage 
banking  organizations  from  entering 
into  agreements  with  NGEPs  to  provide 
loans,  investments  or  banking  services 
in  their  local  communities. 
•     Many  commenters  addressed  the 
exemption  included  in  the  statute  and 
the  proposed  rule  for  agreements  that 
are  entered  into  by  an  insured 
depository  institution  or  affiliate  with  a 
NGEP  that  has  not  "commented  on, 
testified  about,  or  discussed  with  the 
institution,  or  otherwise  contacted  the 
institution,  concerning  the  Community 
Reinvestment  Act."  ^  Most  commenters 
that  addressed  this  issue  requested  that 
the  agencies  clarify  the  types  of  actions 
by  a  NGEP  that  would  constitute  a  CRA 
contact  as  described  in  the  statutory 
exemption.  Some  commenters 
recommended  that  the  agencies  define  a 
CRA  contact  to  include  only  CRA- 
related  contacts  by  a  NGEP  with  a 
Federal  banking  agency  or  discussions 
with  an  insured  depository  institution 
or  affiliate  about  such  contacts. 
Commenters  also  urged  that  the 
agencies  clarify  that  certain  types  of 
discussions  with  an  institution  or 


^The  proposed  rule  generally  defined 
"fulfillment  of  the  CRA"  by  reference  to  the  full  list 
of  factors  that  the  agencies  consider  in  evaluating 
the  CRA  performance  of  an  insured  depository 
institution  or  in  acting  on  an  application  for  a 
deposit  facility  under  the  CRA,  as  described  in  the 
lending,  investment  and  service  tests  set  forth  in  the 
CRA  regulations  jointly  adopted  by  the  agencies 
("CRA  Regulations").  See  12  CFR  Part  25  (OCC):  12 
CFR  Part  228  (Board);  12  CFR  Part  345  (FDIC);  12 
CFR  Part  563e  (OTS). 

'  See  12  U.S.C.  1831y(e)(l)(B)(iii). 


affiliate,  such  as  a  general  discussion  by 
a  NGEP  with  an  institution  concerning 
the  eligibility  of  products  or  services  for 
consideration  under  the  CRA,  were  not 
CRA  contacts  (and  were  therefore 
exempt)  within  the  meaning  of  the 
statute.  Other  commenters  asserted  that 
the  statute  did  not  allow  the  agencies  to 
limit  CRA  contacts  only  to  those  that 
occur  with  a  Federal  banking  agency 
and  that  Congress  intended  a  CRA 
contact  to  encompass  a  broad  range  of 
CRA-related  contacts  including 
discussions  by  a  NGEP  with  an  insured 
depository  institution  or  affiliate 
concerning  the  CRA. 

A  number  of  commenters  also  argued 
that  a  CRA  contact  must  be  with  an 
appropriate  official  or  representative  of 
the  insured  depository  institution  or 
affiliate.  A  significant  number  of 
commenters  also  urged  that  a  CRA 
contact  be  recognized  only  if  the  contact 
occurred  within  a  specified  period  of 
time  before  the  parties  entered  into  the 
agreement.  Some  commenters  expressed 
concern  that,  without  these  or  other 
limitations,  the  statute  or  proposed  rule 
would  impose  a  substantial  burden  on 
persons  claiming  the  exemption  and 
make  the  exemption  virtually 
meaningless.  Other  commenters 
asserted  that  the  agencies  lacked  the 
authority  to  require  that  a  CRA  contact 
be  temporally  related  to  a  CRA-related 
agreement. 

A  number  of  commenters  argued  that 
the  statute  or  the  proposed  rule  imposed 
a  substantial  burden  on  persons  who 
engage  in  discussions  with  banking 
organizations  concerning  the  CRA  or 
petition  the  Federal  banking  agencies 
for  action  related  to  the  CRA.  These 
commenters  argued  that  these  burdens 
could  chill  the  public's  exercise  of  free 
speech  or  right  to  petition  the 
government  as  protected  by  the 
Constitution. 

Commenters  generally  supported  the 
provisions  of  the  proposed  rule  that 
sought  to  streamline  the  disclosure  and 
annual  reporting  obligations  of  the 
parties  to  a  covered  agreement  to  the 
extent  consistent  with  the  statute.  For 
example,  commenters  widely  supported 
the  proposed  rule's  provisions  giving 
insured  depository  institutions, 
affiliates  and  NGH's  flexibility  in 
making  covered  agreements  available  to  ' 
the  public  and  allowing  insured 
depository  institutions,  affiliates  and 
NGEPs  that  are  party  to  a  number  of 
covered  agreements  the  ability  to  file  a 
single,  consolidated  annual  report 
relating  to  all  of  the  agreements. 

Commenters  also  generally  supported 
the  provisions  of  the  proposed  rule  that 
required  a  NGEP  to  make  its  covered 
agreements  available  to  an  agency  only 


upon  request.  Some  commenters 
requested  that  insured  depository 
institutions  and  affiliates  also  be 
permitted  to  make  covered  agreements 
available  to  the  appropriate  agency 
upon  request,  or  that  the  agencies 
further  streamline  the  agency  disclosure 
obligations  applicable  to  institutions 
and  affiliates.  Commenters  requested 
that  the  agencies  streamline  the  process 
for  determining  what  information 
contained  in  a  covered  agreement  may 
be  withheld  from  public  disclosure, 
such  as  by  identifying  categories  of 
information  that  could  be  withheld  from 
public  disclosure  without  prior  agency 
review. 

Commenters  overwhelmingly 
supported  the  proposed  rule's 
provisions  allowing  NGEPs  to  use 
Federal  tax  forms  and  other  reports  to 
fulfill  the  reporting  requirements  of  the 
rule.  Comments  were  mixed  concerning 
the  proposed  rule's  provisions 
governing  the  reporting  of  specific 
purpose  fimds  received  by  a  NGEP,  with 
some  commenters  supporting  this 
reporting  method  and  others  asserting 
that  the  method  was  burdensome  or  not 
authoris^ed  by  the  statute. 

Commenters  also  supported  the 
provisions  of  the  rule  that  provided  that 
a  NGEP  is  not  required  to  file  an  annual 
report  for  any  year  in  which  NGEP  did 
not  receive  funds  under  a  covered 
agreement.  Several  commenters 
requested  that  the  agencies  provide  a 
similar  exemption  from  the  annual 
reporting  requirements  to  insured 
depository  institutions  and  affiliates. 

m.  Detailed  Explanation  of  Final  Rule 

This  section  provides  a  more  detailed 
discussion  of  the  comments  received  on 
the  proposal,  the  changes  made  by  the 
agencies  in  response  to  comments,  and 
the  other  provisions  of  the  final  rule.  As 
with  the  proposal,  the  final  rule  uses  the 
term  "insured  depository  institution," 
rather  than  "bank"  or  "savings 
associations,"  to  facilitate  compliance 
and  consistency  among  the  agencies' 
rules.  As  discussed  below,  the  rule 
identifies  the  specific  agency  or 
agencies  with  whom  a  covered 
agreement  and  its  related  annual  reports 
should  be  filed,  and  the  agency  or 
agencies  that  would  be  considered  a 
relevant  supervisory  agency  for  a 
covered  agreement. 

The  final  rule  and  the  remaining 
portions  of  this  preamble  also  refer  to  a 
"nongovernmental"  entity  or  person"  as 
a  "NGEP."  The  final  rule  uses  this  term, 
rather  than  the  term  "person,"  to  avoid 
confusion  over  the  scope  of  the  rule.   . 
The  term  "nongovernmental  entity  or 
person"  or  "NGEP"  is  defined  in  section 
.11  of  the  rule  generally  to  include 
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any  company  or  individual  other  than 
the  Federal  government;  a  state,  local  or 
tribal  government;  an  insured 
depository  institution  or  affiliate;  or  a 
representative  of  any  of  the  foregoing. 

The  SUPPLEMENTARY  INFORMATION 
accompanying  the  proposed  rule 
included  examples  illustrating  the  scope 
and  application  of  the  proposed  rule. 
Commenters  generally  favored  having 
examples  that  provide  additional 
guidance  concerning  the  rule's 
provisions.  Some  commenters  requested 
that  the  agencies  clarify  or  amend 
certain  examples,  and  commenters  were 
divided  on  whether  the  agencies  should 
incorporate  all  examples  into  the  final 
rule. 

The  final  rule  includes  examples 
illustrating  some  of  the  key  provisions 
of  the  rule,  including  the  definition  of 
a  "CRA  communication."  the  scope  of 
the  exemptions  for  qualifying  loan 
agreements,  and  the  information 
required  to  be  provided  in  the  annual 
report  of  an  NGEP.  The  examples 
included  in  the  rule  are  part  of  the  rule 
and  compliance  with  an  example,  to  the 
extent  applicable,  constitutes 
compliance  with  the  rule.  (See  section 

-iCd).)  The  examples  included  in 

the  rule  illustrate  only  the  scope  and 
application  of  the  particular  topic 
addressed  by  the  e^Cample  and  do  not 
illustrate  any  other  topic  or  issue  that 
may  arise  under  the  rule. 

The  agencies  also  have  included  in 
this  preamble  examples  that  illustrate 
other  provisions  of  the  rule.  The 
agencies  have  not  included  these  other 
examples  in  the  final  rule  because  fewer 
questions  appear  to  arise  in  connection 
with  these  provisions  and,  thus, 
including  the  examples  in  the  rule 
could  make  the  rule  longer  without 
providing  a  commensxirate  level  of 
benefit.  The  agencies,  however,  have 
included  these  examples  in  the 
preamble  to  illustrate  the  manner  in 
which  the  agencies  expect  to  interpret 
the  rule  in  these  areas.  To  further  assist 
members  of  the  public  in  complying 
with  the  rule,  the  agencies  have 
included  in  this  preamble  a  chart  that 
summarizes  the  disclosure  and 
reporting  requirements  of  the  rule.  This 
chart,  which  is  not  part  of  the  rule,  is 
located  at  Part  DC  of  this  preamble. 

By  operation  of  law,  the  regulations  of 
the  agencies  implementing  section  48 
shall  take  effect  on  the  first  day  of  the 
calendar  quarter  which  begins  on  or 
after  the  date  on  which  the  regulations 
are  published  in  final  form,  which  is 
April  1,2001.'« 

The  agencies  requested  comment  on 
whether  the  rule  should  remain,  as 


« 12  U.S.C  4802(b). 


proposed,  in  a  separate  part  of  each 
agency's  regulations  or  be  incorporated 
into  the  agencies'  existing  CRA 
Regulations.  Commenters  generally 
favored  keeping  the  rule  separate  from 
the  CRA  Regulations.  In  addition, 
section  48  amended  the  FDI  Act,  and 
not  the  CRA,  and  is  independent  of  the 
CRA  and  the  CRA  Regulations. 
Accordingly,  the  final  rule  is 
promulgated  as  a  new  part  to  each 

agency's  regulations.  Section .1(c) 

of  the  final  rule  provides  that  nothing  in 
the  final  rule  affects  in  any  way  the 
CRA,  the  agencies'  CRA  Regulations,  or 
any  agency's  interpretations  or 
administration  of  the  CRA  or  the  CRA 
Regulations. 

The  following  description  applies  to 
the  rule  of  each  agency.  Since  each 
agency's  rule  will  be  codified  at  a 
different  part  of  the  Code  of  Federal 
Regiilations,  the  following  description 
references  the  rule  using  only  the 
section  numbers  used  in  the  rule. 

A.  Definition  of  Covered  Agreement 

Section .2  of  the  rule  defines 

which  agreements  are  covered  by  the 
rule  and  includes  the  Act's  exemptions 
from  the  definition  of  a  covered 
agreement  for  qualified  loan  agreements. 

1.  Covered  Agreements 

The  proposed  rule  defined  a  covered 
agreement  as  any  contract,  arrangement, 
or  understanding  that  meets  all  of  the 
following  four  criteria:  . 

•  The  agreement  is  in  writing; 

•  The  agreement  is  made  pursuant  to. 
or  in  connection  with,  the  fulfillment  of 
the  CRA,  as  defined  by  the  rule  (see 
section .4); 

•  The  parties  to  the  agreement 
include  (1)  one  or  more  insured 
depository  institutions  or  affiliates  of  an 
insured  depository  institution,  and  (2) 
one  or  more  NGEPs;  and 

•  The  agreement  provides  for  the 
insured  depository  institution  or 
affiliate  to  provide  cash  payments, 
grants,  or  other  consideration  (except 
loans)  having  an  aggregate  value  of  more 
than  $10,000  in  any  calendar  year,  or  to 
make  loans  in  an  aggregate  principal 
amoimt  of  more  than  $50,000  in  any 
calendar  year. 

The  final  rule  retains  these  four 
criteria  for  coverage.  The  final  rule  also 
provides  that,  in  order  for  an  agreement 
to  be  covered,  one  of  the  NGEPs  that  is 
a  party  to  the  agreement  must  have  had 
a  CRA  commimication  (as  defined  in 

section .3)  prior  to  the  time  the  parties 

entered  into  the  agreement.  As  noted 
above,  section  48  specifically  exempts 
from  coverage  any  agreement  entered 
into  by  an  institution  or  affiliate  with  a 
NGEP  who  has  not  had  a  CRA 


communication.  The  agencies  believe 
that  structuring  this  statutory  exemption 
as  an  affirmative  requirement  for 
coverage  makes  the  riile  easier  to 
understand  without  affecting  the  scope 
of  the  rule.  The  scope  of  the  exemption 
for  agreements  with  a  NGEP  that  has  not 
had  a  CRA  communication  is  discussed 
in  detail  below. 

A  covered  agreement  may  be  with  an 
insured  depository  institution  or  any 
affiliate  of  an  insvired  depository 
institution,  including  a  bank  holding 
company  or  a  nonbank  affiliate.  Section 
48  and  the  rule  apply  only  to  written 
contracts,  arrangements  or 
understandings,  and  do  not  apply  to 
oral  contracts  or  agreements. 

Some  commenters  requested  that  the 
agencies  provide  additional  guidance 
concerning  when  written 
communications  between  a  NGEP  and 
an  insured  depository  institution  or 
affiliate  would  constitute  a  "contract, 
arrangement  or  understanding."  In 
addition,  some  commenters  asserted 
that  the  rule  should  apply  only  to 
legally  enforceable  contracts,  while 
comments  were  mixed  on  whether  the 
rule  should  apply  to  unilateral  lending 
or  investment  pledges  made  by  an 
insured  depository  institution  or 
affiliate  in  response  to  previous  actions 
by  a  NGEP. 

As  noted  above,  section  48  by  its 
terms  applies  not  only  to  written 
contracts,  but  also  to  written 
arrangements  and  written 
understandings  that  are  entered  into  by 
an  insiued  depository  institution  or 
affiliate  with  a  NGEP  and  that  otherwise 
meet  the  statutory  criteria  to  be  a 
covered  agreement.  For  this  reason,  the 
agencies  have  not  limited  the  final  rule 
to  legally  binding  written  contracts. 
Other  written  agreements  that  do  not 
constitute  a  legally  binding  contract,  but 
that  reflect  a  mutual  arrangement  or 
understanding  between  an  insured 
depository  institution  or  affiliate  and  a 
NGEP  would  be  a  covered  agreement  if 
they  meet  the  other  criteria  set  forth  in 
the  rule.5  A  written  arrangement  or 
understanding  may  be  reflected  by  one 
or  more  documents. 

The  agencies  have  included  three 
examples  in  the  final  rule  that  illustrate 
when  a  written  arrangement  or 
understanding  would  and  would  not 

exist.  (See  section .2(b).)  Example  1 

involves  a  NGEP  that  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  make  more 
community  development  investments  in 
the  NGEP's  community.  The  NGEP  and 
institution,  however,  do  not  reach  an 
agreement  concerning  the  community 


» 12  U.S.C  1831y(a)  and  (eMD. 
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development  investments  the  institution 
should  make  in  the  community,  and  the 
parties  do  not  reach  any  mutual 
arrangement  or  understanding.  The 
institution  later  unilaterally  issues  a 
press  release  that  announces  the 
institution  has  established  a  general  goal 
of  making  $100  million  of  community 
grants  in  low-  and  moderate-income 
neighborhoods  in  the  institution's 
community  over  the  next  5  years  and 
does  not  identify  the  NGEP.  Since  there 
was  no  agreement  or  imderstanding 
between  the  institution  and  NGEP.  and 
the  institution  acted  unilaterally  to 
establish  its  investment  goal.  Example  1 
states  that  the  press  release  issued  by 
the  institution  is  not  a  written 
arrangement  or  understanding. 

In  Example  2,  a  NGEP  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  offer  new 
loan  programs  in  the  NGEP's 
community.  The  NGEP  and  the  insiued 
depository  institution  reach  a  mutual 
•  understanding  that  the  institution  will 
provide  $10  million  in  additional  loans 
in  low-  and  moderate-income 
neighborhoods  in  the  NGEP's 
community.  The  insured  depository 
institution  tells  the  NGEP  that  it  will 
issue  a  press  release  announcing  the 
program  and  subsequently  issues  a  press 
release  that  incorporates  the  key  terms 
of  the  mutual  understanding  between 
the  institution  and  NGEP.  The  press 
release  reflects  the  mutual  arrangement 
or  imderstanding  between  the  NGEP 
and  the  insured  depository  institution 
and  is,  therefore,  a  written  arrangement 
or  understanding. 

In  Example  3,  a  NGEP  sends  a  letter 
to  an  insured  depository  institution 
requesting  that  the  institution  provide  a 
$15,000  grant  to  the  NGEP.  The  insured 
depository  institution  responds  in 
writing  and  agrees  to  provide  the  grant 
to  the  NGEP  in  connection  with  its 
annual  grant  program.  Since  the 
exchange  of  letters  reflects  an 
understanding  or  arrangement  between 
the  insured  depository  institution  and 
the  NGEP,  the  agreement  would  be  a 
covered  agreement  if  it  meets  the  other 
criteria  set  forth  in  the  rule  including, 
in  particular,  the  requirement  that  the 
NGEP  have  had  a  CRA  communication. 

These  examples  are  not  exclusive  and 
other  written  exchanges  may  or  may  not 
constitute  a  written  arrangement  or 
understanding  depending  on  the  facts 
and  circumstances  of  the  particular 
situation. 

2.  Loan  Agreements  That  Are  Not 
Covered  Agreements 

Section  48(e)(1)(B)  specifically 
exempts  certain  types  of  loan 
agreements  from  coverage  even  if  they 


otherwise  meet  the  definition  of  a 

covered  agreement.  Section .2(c)  of 

the  final  rule  implements  these 
exemptions. 

a.  Mortgage  Loans.  The  first  statutory 
exemption  is  for  any  individual 
mortgage  loan.  Under  this  exemption, 
any  mortgage  loan  made  by  an  insured 
depository  institution  or  affiliate  to  any 
individual  or  entity  is  exempt  bom  the 
requirements  of  section  48.  This 
exemption  is  available  for  any  mortgage 
loan,  regardless  of  the  identify  of  the 
borrower  or  the  rate  charged  on  the 
loan. 

The  agencies  requested  comment  on 
what  types  of  loans  would  qualify  as  a 
"mortgage  loan"  for  purposes  of  this 
statutory  exemption.  A  number  of 
commenters  addressed  this  issue,  with 
the  vast  majorify  stating  that  the 
exemption  should  be  available  for  any 
loan  that  is  secured  by  real  estate.  A  few 
commenters  asserted  that  the  agencies 
should  define  a  mortgage  loan  to 
include  any  loan  the  proceeds  of  which 
are  used  for  real  estate-related  purposes, 
even  if  the  loan  was  not  secured  by  real 
estate.  Some  commenters  also 
contended  that  investments  in 
mortgage-backed  securities  or  other 
types  of  real  estate  investments  should 
be  exempt  under  this  provision. 

The  final  rule  provides  that  this 
statutory  exemption  is  available  to  any 
individual  loan  that  is  secured  by  real 
estate.  The  real  estate  seciuing  the  loan 
may  be  used  for  residential  or 
commercial  purposes,  and  the  loan  does 
not  need  to  have  been  obtained  for 
purposes  of  purchasing  or  improving 
the  real  estate.  Since  section  48 
specifically  provides  that  this 
exemption  is  available  only  to  mortgage 
loans,  an  agreement  to  make  a  real- 
estate  related  investment  (including  an 
investment  in  mortgage-backed 
securities)  or  to  make  a  loan  that  is  not 
secured  by  real  estate  is  not  exempt 
imder  this  provision,  although  such 
agreements  may  be  exempt  from 
coverage  under  other  provisions  of  the 
rule. 

Section .2(d)  of  the  final  rule 

provides  examples  illustrating  the  rule's 
exemptions  for  qualifying  loan 
agreements.  The  first  example  (Example 
1)  illustrates  the  exemption  for  any 
individual  mortgage  loan.  In  this 
example,  an  insured  depository 
institution  provides  an  organization 
with  a  $1  million  loan  pursuant  to  a 
written  agreement.  The  loan  is  secured 
by  real  estate  that  is  owned  or  to-be- 
acquired  by  the  organization. 
Accordingly,  Example  1  states  that  the 
agreement  is  exempt  from  coverage 
regardless  of  the  interest  rate  on  the  loan 


or  whether  the  loan  was  made  for 
purposes  of  re-lending. 

b.  Specific  Contracts  or  Commitments 
for  Qualifying  Loans.  The  statute  also 
exempts  from  coverage  "any  specific 
contract  or  commitment  for  a  loan  or 
extension  of  credit  to  individuals, 
businesses,  farms,  or  other  entities,  if 
the  funds  are  loaned  at  rates  (that  are] 
not  substantially  below  market  rates  and 
if  the  purpose  of  the  loan  or  extension 
of  credit  does  not  include  any  re- 
lending  of  the  borrowed  funds  to  other 
parties."  ^  Under  the  statute,  this 
exemption  is  available  for  any  type  of 
loan  to  any  individual  or  entity  if  the 
loan  meets  the  market  rate  and  re- 
lending  restrictions  of  the  statute. 

The  agencies  requested  comment  on 
whether  this  exemption  covers  only  a 
specific  commitment  to  make  a 
qualifying  loan  or  extension  of  credit 
(such  as  a  loan  commitment  typically 
made  in  the  course  of  providing  a  line 
of  credit  to  a  small  business),  or  also 
would  provide  an  exemption  for  a 
commitment  to  make  multiple  loans 
that  meet  the  Act's  restrictions.  The 
agencies  also  requested  comment  on 
whether  the  agencies  should  define 
when  a  loan  is  made  at  " substantial Iv 
below  market  rates"  or  for  purposes  of 
re-lending.  Most  commenters  that 
addressed  these  issues  requested  that 
the  agencies  provide  additional 
guidance  concerning  the  phrases 
"substantially  below  market  rates"  and 
"for  purposes  of  re-lending,"  and  some 
of  these  commenters  suggested 
definitions  for  these  phrases.  Comments 
were  mixed  on  whether  the  exemption 
was  available  only  to  a  specific  contract 
or  commitment  for  an  individual  loan  or 
if  it  also  would  cover  a  general 
commitment  by  an  insured  depository 
institution  to  make  multiple  loans  over 
a  period  of  time. 

After  carefully  reviewing  the  language 
and  purposes  of  section  48  and  the 
comments  received,  the  agencies  have 
determined  that  the  exemption  in 

section .2(c)(2)  is  available  only 

with  respect  to  a  specific  contract  or 
commitment  by  an  insured  depository 
institution  to  make  a  single  loan  or 
extension  of  credit  that  meets  the  Act's 
market-rate  and  re-lending  restrictions, 
and  does  not  cover  an  agreement  or 
commitment  by  an  institution  or 
affiliate  to  make  multiple  loans  or 
extensions  of  credit.  The  agencies  also 
have  amended  the  rule  to  provide  that 
a  loan  is  made  for  "purposes  of  re- 
lending"  only  if  the  loan  application  or 
other  loan  documents  indicate  that  the 
borrower  intends  or  is  authorized  to  use 
the  borrowed  funds  to  make  a  loan  or 


•12  U.S.C.  1831y(e)(l)(B)(u). 
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extension  of  credit  to  one  or  more  third 
parties. 

The  final  rule  retains  the  statute's 
restriction  that  the  loan  or  extension  of 
credit  may  not  be  made  at  a  rate  that  is 
substantially  below  market  rates.  In 
determining  whether  a  loan  or  extension 
of  credit  is  made  at  "substantially  below 
market  rates,"  an  institution  should 
compare  the  rate  charged  on  the  loan  or 
extension  of  credit  to  the  rate  the 
institution  has  or  would  charge  a 
comparable  borrower  (e.g.,  a  NGEP  with 
similar  financial  resources  and  credit 
history)  on  a  comparable  type  of 
transaction  (e.g.,  a  construction  loan, 
permanent  financing,  small  business 
loan,  or  imsecured  consumer  loan). 
Since  the  rates  charged  on  particular 
types  of  loans  vary  over  time  and  may 
vary  depending  on  the  location  of  the 
lender  and  borrower,  the  agencies  have 
not  included  in  the  rule  a  fixed  formula 
for  determining  whether  a  loan  or 
extension  is  made  at  "substantially 
below  market  rates." 

Examples  2,  3  and  4  in  section 

.2(c)  of  the  rule  illustrate  the  scope 

and  application  of  this  exemption.  In 
Example  2,  an  insured  depository 
institution  commits  to  provide  a 
$500,000  line  of  credit  to  a  small 
business  pursuant  to  a  written 
agreement.  The  example  provides  that 
the  loan  is  made  at  a  rate  within  the 
range  of  rates  offered  by  the  institution 
to  othel  similarly  situated  small 
biisinesses  in  the  market  and  the  loan 
docimientation  does  not  indicate  that 
the  borrower  intends  or  is  authorized  to 
re-lend  the  boirowed  funds. 
Accordingly,  the  example  states  that 
this  commitment  for  an  individual  loan 

is  exempt  under  section .2(c)(2)  of 

the  rule. 

In  Example  3,  a  small  business 
obtains  a  $75,000  small  business  loan, 
documented  in  writing,  from  an  insured 
depository  institution.  The  institution 
offers  its  borrowers  small  business  loans 
that  are  guaranteed  by  the  Small 
Business  Administration  (SBA)  and  the 
loan  is  made  under  this  loan  program. 
The  loan  documentation  does  not 
indicate  that  the  borrower  intends  or  is 
authorized  to  re-lend  the  funds  to  any 
third-party.  Although  the  rate  charged 
by  the  institution  on  the  loan  is  well 
below  that  charged  by  the  institution  on 
commercial  loans,  the  rate  is  within  the 
range  of  rates  that  the  institution  would 
charge  a  similarly  situated  small 
business  for  a  similar  loan  under  the 
institution's  SBA  loan  program. 
Accordingly,  the  example  states  that  the 
loan  is  not  made  at  substantially  below 
market  rates  and  is  exempt  from 

coverage  under  section •2(c)(2)  of 

the  rule. 


Example  4  involves  a  bank  holding 
company  that  enters  into  a  written 
agreement  with  a  community 
development  organization.  "The 
agreement  provides  for  the  insured 
depository  institutions  owned  by  the 
bank  holding  company  to  make  $250 
million  in  small  business  loans  in  their 
communities  over  the  next  5  years. 
Since  the  agreement  provides  for  the 
institutions  to  make  multiple  loans,  the 
agreement  is  not  a  specific  contract  or 
commitment  for  a  loan  or  extension  of 
credit  and,  thus,  is  not  exempt  from 

coverage  under  section .2(c)(2)  of 

the  rule.  The  example  notes,  however, 
that  each  small  business  loan  made 
piusuant  to  this  general  commitment 
would  be  exempt  from  coverage  if  the 
loan  separately  meets  market  rate  and 
re-lending  restrictions  of  the  exemption. 

To  be  entirely  exempt  frova  coverage 

under  section .2(c)(1)  or  (2)  of  the 

rule,  an  agreement  must  be  exclusively 
a  loan,  extension  of  credit  or  loan 
commitment  that  meets  the 
requirements  of  the  relevant  exemption. 
The  rule  provides,  however,  that  if  an 
agreement  includes  a  loan,  extension  of 
credit  or  loan  commitment  that,  if 
documented  separately,  would  meet  the 
rule's  requirements  to  be  exempt  and 
also  provides  for  the  insured  depository 
institution  or  affiliate  to  provide  other 
funds  or  resoiuces,  the  exempt  loan, 
extension  of  credit  or  loan  commitment 
may  be  excluded  for  purpose  of 
determining  whether  the  agreement 
meets  the  Act's  doUar  thresholds  or  is 
in  fulfillment  of  the  CRA.  (See  section 
.2(e).)^ 

3.  CRA  Communication 

Section  48(e)(l)(B)(iii)  provides  a 
statutory  exemption  from  the  CRA 
Sunshine  provisions  for  "any  agreement 
entered  into  by  an  insured  depository 
institution  or  affiliate  with  a  [NGEP] 
who  has  not  commented  on,  testified 
about,  or  discussed  with  the  institution, 
or  otherwise  contacted  the  institution, 
concerning  the  Commimity 
Reinvestment  Act  of  1977."  This 
exemption  for  agreements  with  persons 
who  have  not  had  a  CRA  contact  was 

included  in  section .2(b)(2)  of  the 

proposed  rule,  which  contained  an 
exemption  that  restated  the  statutory 
language  in  section  48(e)(l)(B)(iii). 

Section ■2(b)(2)  also  provided 

examples  of  actions  that  would 
constitute  a  CRA  contact  and  other 


'The  agencies  dote,  however,  that  if  the  other 
consideration  would  reduce  the  effective  interest 
rale  paid  on  the  loan  or  extension  of  credit  to  a  rate 
that  is  substantially  below  the  market  rate,  the  loan 
or  extension  of  credit  would  not  itself  be  exempt 
from  coverage. 


examples  of  actions  that  would  not  be 
considered  a  CRA  contact. 

The  preamble  invited  comment  on 
this  aspect  of  the  proposal,  including 
comment  on  whether  the  agencies 
should  provide  a  more  detailed 
definition  of  the  exemption  and  on 
several  alternative  approaches  to 
defining  CRA  contact.  Nearly  all 
conunenters  requested  that  the  agencies 
change  the  definition  of  CRA  contact  in 
the  proposed  rule  to  explain  the  breadth 
of  the  exemption,  to  provide  additional 
clarity  regarding  what  constitutes  a  CRA 
contact,  or  to  exempt  specifically  certain 
types  of  contacts.  Many  conunenters 
underscored  the  importance  of  a  rule 
that  allowed  persons  to  determine 
before  entering  into  an  agreement 
whether  or  not  they  have  had  a  CRA 
contact  and  qualify  for  the  exemption. 
While  many  conunenters  expressed 
concern  about  various  aspects  of  the 
proposal  on  CRA  contact,  commenters 
were  divided  on  how  to  address  these 
concerns. 

A  significant  number  of  conunenters 
argued  that  the  agencies  should  define 
a  CRA  contact  to  cover  only  providing 
CRA-related  comments  or  testimony  to 
an  agency  and  discussions  with  an 
insured  depository  institution  or 
affiliate  about  providing  (or  refraining 
from  providing)  such  comments  or 
testimony.  There  was  also  significant 
support  for  an  alternative  that  would 
have  excluded  discussions  with  an 
insured  depository  institution  or 
affiliate  concerning  whether  particidar 
loans,  services,  investment  or 
community  development  activities  are 
generally  eligible  for  consideration  by 
an  agency  under  the  CRA  Regulations. 
Others  argued  that  only  conversations 
related  specifically  to  the  CRA 
performance  record  of  an  institution 
should  be  covered. 

A  significant  number  of  commenters 
advocated  exempting  contacts  that  are 
incidental  to  ordinary  business  dealings, 
which  were  perceived  as  outside  the 
intended  scope  of  the  statute.  Others 
advocated  exempting  certain  types  of 
"routine  inquiries,"  such  as  inquiries 
about  what  an  institution's  CRA  rating 
is  or  about  the  CRA  statute  or  rule. 

Some  commenters,  on  the  other  hand, 
supported  a  broad  interpretation  of  CRA 
contact  that  would  cover  general 
discussions  of  the  CRA.  A  small  niunber 
of  commenters  supported  a  broad 
interpretation  of  CRA  contact  while  also 
advocating  that  the  agencies  narrow 
other  aspects  of  the  definition  of  a 
covered  agreement,  such  as  the 
definition  of  fulfillment. 

In  addition  to  these  issues  regarding 
the  scope  of  the  exemption,  many 
commenters  luged  the  agencies  to 
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address  other  issues  raised  by  the  CRA 
contact  definition.  In  particular,  a 
number  of  commenters  suggested  that 
the  agencies  indicate  who  at  the 
relevant  institution  or  affiliate  and  who 
at  the  NGEP  must  have  a  CRA  contact 
or  have  knowledge  that  a  CRA  contact 
has  occurred,  or  require  a  temporal  or 
other  connection  between  the  CRA 
contact  and  negotiation  of  a  CRA 
agreement. 

As  explained  more  fully  below,  the 
final  rule  incorporates  changes  in  three 
areas  to  address  comments  regarding  the 
definition  of  CRA  contact.  In  summary, 
in  order  to  identify  contacts  that  have  a 
relationship  to  an  agreement  and  to 
avoid  imposing  substantial  burden  on 
parties  entitled  to  claim  the  exemption, 
the  final  rule  adopts  a  definition  of 
"CRA  commimication"  that  has  three 
parts.  First,  the  rule  adds  clarity 
regarding  the  type  of  commimication 
that  is  considered  to  concern  the  CRA; 
second,  the  rule  provides  that  the 
institution  and  the  NGEP  must  have 
knowledge  of  the  CRA  commimication 
and  specifies  who  must  have  that 
knowledge;  third,  the  rule  recognizes  a 
temporal  relationship  between  the 
communication  and  the  agreement. 

In  addition,  the  final  rule  relocates 
and  rewords  the  CRA  commimication 
provision  trom  an  exemption  for  NGEPs 
that  have  not  had  a  CRA  communication 
to  a  requirement  in  the  definition  of  a 
covered  agreement  that  the  agreement 
be  with  a  NGEP  that  has  had  a  CRA 
communication.  The  final  rule  also 
refers  to  a  CRA  contact  as  a  "CRA 
communication."  This  relocation  and 
rewording  makes  the  final  rule  easier  to 
read  and  understand  and  does  not  have 
any  substantive  effect. 

a.  Definition  of  CRA  Communication. 
In  considering  the  scope  of  the 
exemption  in  section  48(e)(l)(B)(iii)  for 
NGEPs  that  have  not  had  a  contact 
concerning  the  CRA.  the  agencies  have 
carefully  considered  the  words  of  the 
statute  and  the  purpose  of  the 
exemption  as  well  as  the  comments 
received  by  the  agencies.  The 
Conference  Report  for  the  Act  indicates 
that  this  exemption  was  designed  to 
provide  an  exemption  from  the 
requirements  of  the  CRA  Sunshine 
provisions  for  a  wide  range  of 
organizations  that  solicit  funds  without 
regard  to  the  CRA.  The  Conference 
Report  lists  as  examples  of  the  types  of 
groups  that  might  qualify  for  this 
exemption  civil  rights  groups, 
community  groups  providing  housing  or 
other  services  in  low-income 
neighborhoods,  veterans  groups,  and 
community  theater  groups.^ 


The  final  rule  clarifies  the  definition 
of  a  CRA  communication  by  adding 
specificity  that  was  drawn  from  the 
examples  published  in  the  original 
proposal  and  in  the  preamble  to  the 
original  proposal.  Under  the  final  rule, 
a  CRA  communication  is  defined  to 
include  any  of  the  following  five  types 
of  contacts: 

•  Any  written  or  oral  comment  or 
testimony  provided  to  a  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insured  depository  institution,  any 
affiliated  insured  depository  institution 
or  any  CRA  affiliate;^ 

•  Any  written  comment  submitted  to 
the  insured  depository  institution  that 
discusses  the  adequacy  of  the 
performance  under  the  CRA  of  the 
institution  and  that  must  be  included  in 
the  institution's  CRA  public  file; 

•  Any  discussion  or  other  contact 
with  an  insured  depository  institution 
or  any  affiliate  about  providing  or 
refraining  from  providing  written  or  oral 
conunents  or  testimony  to  any  Federal 
banking  agency  concerning  the 
adequacy  of  the  performance  under  the 
CRA  of  the  insured  depository 
institution,  any  affiliated  insured 
depository  institution  or  any  CRA 
affiliate; 

•  Any  discussion  or  other  contact 
with  an  insured  depository  institution 
or  any  affiliate  about  providing  or 
refraining  from  providing  written 
comments  that  concern  the  adequacy  of 
the  institution's  CRA  performance  and 
that  must  be  included  in  the 
institution's  CRA  public  file;  and 

•  Any  discussion  or  other  contact 
with  an  insured  depository  institution 
or  affiliate  about  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insiued  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate. 

The  first  four  types  of  contacts 
include  contacts  with  a  Federal  banking 
agency  or  with  an  institution  or  affiliate 
about  contacting  a  Federal  banking 
agency,  as  well  as  written 
communications  that,  under  existing 
rules,  must  be  retained  by  an  institution 
in  its  CRA  public  file.  The  final  rule 
includes  a  fifth  type  of  contact  that 
relates  to  any  discussion  or  other 
contact  with  an  institution  or  affiliate 
about  the  adequacy  of  the  institution's 
performance  under  the  CRA. 

In  adopting  this  fifth  type  of  contact, 
the  agencies  have  carefully  considered 


the  suggestion  of  a  number  of 
commenters  that  CRA  communications 
be  limited  to  the  first  four  types  of 
agency  contacts  or  to  discussions  with 
an  institution  regarding  agency  contacts. 
The  agencies  note  that  the  exemption  in 
section  48(e)  for  a  NGEP  that  has  not 
had  a  CRA  communication,  by  its  terms, 
is  available  only  if  the  NGEP  has  not 
"discussed  with  the  institution,  or 
otherwise  contacted  the  institution, 
concerning  the  CRA."  By  its  terms,  the 
exemption  appears  to  contemplate  that, 
in  order  to  qualify  for  the  exemption, 
the  NGEP  not  have  had  discussions  or 
contacts  "concerning  the  CRA." 
Contacts  "concerning  the  CRA"  would 
cover  discussions  that  are  not  limited  to 
discussions  regarding  providing 
testimony  or  comments  to  an  agency. 

In  order  to  explain  what  type  of 
contact  is  covered  by  the  words 
"concerning  the  CRA,"  the  final  rule 
includes  the  fifth  category  for 
discussions  or  other  contacts  about  the 
"adequacy"  of  the  institution's 
performance  under  the  CRA.  This 
reference  was  included  to  indicate  that 
a  contact  that  is  related  to  how  well  or 
how  poorly  an  institution  is  fulfilling  its 
obligation  to  help  meet  the  credit  needs 
of  the  institution's  communify  as 
evaluated  under  the  CRA  is  one  of  the 
types  of  contacts  that  would  be  most 
likely  to  influence  a  CRA  agreement, 
and,  consequently,  would  be  a  CRA 
communication  that  disqualifies  a  NGEP 
from  claiming  the  exemption  in  section 
48{e)(l)(B)(iii). 

To  help  illustrate  when  a  discussion 
or  contact  relates  to  the  adequacy  of  an 
institution's  CRA  performance,  the  final 
rule  contains  several  examples  of 
contacts  that  would  be  covered  and 
several  examples  of  contacts  that  would 
be  exempt.'"  These  examples  address 
only  the  content  of  a  CRA 
communication  and  assume  that  all 
other  requirements  regarding  the 
communication  (and  agreement)  are 
otherwise  satisfied. 

Three  examples  address  contacts  that 
are  CRA  communications  and, 
consequenUy,  woidd  cause  a  written 
agreement  involving  the  NGEP  to  be  a 
covered  agreement.  In  the  first  example, 
a  NGEP  files  a  written  comment  with  a 
Federal  banking  agency  in  response  to  a 
general  agency  request  for  comments  on 
an  application  to  open  a  new  branch. 


'See  H.R.  Conf.  Rep.  No.  106-434  at  179  (1999). 


*  As  discussed  more  fully  below,  a  "CRA 
affiliate"  is  an  affiliate  of  an  insured  depository 
institution  whose  activities  are  considered  in 
evaluating  the  CRA  performance  of  the  institution. 
Accordingly,  it  is  viewed  as  part  of  the  insured 
depository  institution  for  these  purposes. 


'°Some  commenters  argued  that  the  examples  in 
the  proposed  rule  were  helpful  in  illustrating  the 
scope  of  the  CRA  contact  exemption  and  requested 
additional  examples.  Other  commenters  argued  that 
the  examples  would  broadly  discourage  certain 
kinds  of  contacts  and  should  be  eliminated.  Section 

.1(d)  of  the  final  rule  states  that  the  examples 

included  in  the  rule  are  not  exclusive,  and  the 
agencies  believe  that,  on  this  basis,  the  examples 
are  a  useful  illustration  of  the  scope  of  the  rule. 
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The  comment  filed  by  the  NGEP  states 
that  the  applicant  insured  depository 
institution  has  successfully  addressed 
the  credit  needs  of  its  community.  In  the 
second  example,  a  NGEP  states  to  an 
executive  officer  of  an  insured 
depository  institution  that  the 
institution  must  improve  its  CRA 
performance.  Both  of  these  examples 
illustrate  a  contact  in  which  the  CRA 
performance  record  of  the  institution  is 
specifically  mentioned. 

The  statute  does  not  require  that  a 
specific  reference  to  the  Community 
Reinvestment  Act  of  1977  be  made  in 
order  to  represent  a  CRA 
communication,  and,  in  fact,  a  number 
of  commenters  indicated  that 
discussions  leading  to  agreements  often 
do  not  include  a  specific  reference  to 
the  CRA  because  the  context  of  the 
negotiation  makes  clear  that  the 
agreement  is  intended  to  address  CRA 
performance.  To  illustrate  this,  an 
example  of  a  CRA  communication  has 
been  included  that  involves  an  oral 
discussion  in  which  the  NGEP  claims 
that  the  institution  needs  to  make  more 
mortgage  loans  in  low-  and  moderate- 
income  neighborhoods.  The  connection 
with  the  CRA  is  indicated  by  the 
reference  to  the  action  requested,  which 
involves  activities  that  are  often  the 
focus  of  CRA  performance  evaluations, 
along  with  a  statement  indicating  an 
obligation  that  the  institution  take  this 
action,  an  obligation  that  is  considered 
to  arise  out  of  CRA  evaluations. 

The  final  rule  also  includes  several 
examples  of  contacts  that  are  not 
considered  to  be  CRA  communications. 
One  example  involves  a  fund-raising 
letter  sent  by  a  NGEP  to  an  insured 
depository  institution  and  to  other 
businesses  in  the  community 
encouraging  all  businesses  in  the 
community  to  meet  their  obligation  to 
make  the  community  a  better  place  to 
live  by  supporting  the  fund-raising 
efforts  of  the  NGEP.  This  example 
illustrates  that  a  fund-raising  letter  that 
is  widely  distributed  in  a  way  that  does 
not  imply  an  obligation  imder  the  CRA 
is  not  itself  considered  to  be  a  CRA 
communication.  Similarly,  a  contact  by 
a  NGEP  with  an  insured  depository 
institution  to  simply  determine  what 
rating  the  institution  received  at  its  most 
recent  CRA  performance  examination 
would  not.  by  itself,  constitute  a 
discussion  concerning  the  adequacy  of 
the  institution's  performance. 

A  number  of  commenters  advocated 
clarifying  that  the  definition  of  CRA 
communication  would  not  include 
marketing  efforts  for  products  or 
services  that  might  relate  to  CRA 
activities.  The  rule  contains  two 
examples  that  illustrate  that  general 


marketing  efforts  and  general 
discussions  regarding  the  eligibility  of 
products  and  services  for  CRA 
consideration  are  not  considered  to  be 
CRA  communications  unless  the 
communication  includes  a  discussion 
concerning  the  adequacy  of  the 
particular  institution's  CRA 
performance. 

One  example  involves  a  discussion  by 
a  NGEP  with  an  insured  depository 
institution  regarding  whether  particular 
loans,  services,  investments,  community 
development  activities  or  other 
activities  are  generally  eligible  for 
consideration  by  a  Federal  banking 
agency  under  the  CRA,  without  any 
discussion  of  the  adequacy  of  the  CRA 
performance  of  the  insured  depository 
institution  or  affiliate. 

Another  example  illustrates  a 
situation  in  which  the  NGEP  combines 
a  general  marketing  discussion  with  a 
discussion  of  the  eligibility  of  particular 
loans  for  consideration  under  die  CRA, 
but  without  any  discussion  of  the 
adequacy  of  the  CRA  performance 
record  of  the  institution  or  obligation  of 
the  institution  to  take  any  action  related 
to  the  CRA.  hi  this  example,  the  NGEP 
engages  in  the  sale  or  purchase  of  loans 
in  the  secondary  market  and  sends  a 
general  offering  circular  to  financial 
institutions  offering  to  sell  or  purchase 
a  portfolio  of  loans.  The  NGEP  then 
meets  with  the  institution  and  discusses 
whether  specific  loans  are  generally 
eligible  for  consideration  imder  the 
CRA,  including  which  loans  are  made  in 
the  institution's  community,  without 
discussing  the  CRA  performance  or 
obligations  of  the  institution.  The 
agencies  beUeve  that  purchases  and 
sales  of  loans  in  the  secondary  market 
are  typically  done  in  the  manner 
illustrated  in  the  example  and, 
therefore,  generally  do  not  involve  a 
CRA  communication. 

The  final  rule  also  retains  two 
examples  contained  in  the  proposed 
nde  regarding  other  matters.  One 
illustrates  that  statements  made  at  a 
widely  attended  conference  on  a  general 
topic  (but  not  a  meeting  or  hearing 
regarding  a  specific  institution,  affiliate 
or  transaction)  are  not  considered  to  be 
CRA  commimications.  Statements  made 
at  widely  attended  conferences  on 
general  topics  are  not  likely  to  be 
effective  in  influencing  CRA  agreements 
and  cannot  be  effectively  monitored. 

The  other  example  illustrates  that 
statements  made  in  response  to  a  direct 
request  to  the  specific  NGEP  from  a 
Federal  banking  agency  (but  not  a 
general  request  for  comment  in 
connection  with  an  application  for 
approval  of  a  transaction  or  an 
examination)  are  not  considered  to  be 


CRA  communications.  Some 
commenters  suggested  that  this  example 
be  deleted  because  it  suggested  a 
preference  for  statements  made  by 
NGEPs  that  have  been  directly  contacted 
by  a  banking  agency  over  NGEPs  that 
provide  information  to  the  agency  in  the 
course  of  a  general  solicitation  of  public 
comment.  The  final  rule  retains  the 
example  because  the  agencies  believe 
that  it  is  important  to  the  agencies' 
ability  to  meet  their  statutory 
obligations  under  the  CRA  that  the 
agencies  obtain  information  regarding 
the  credit  needs  of  the  community  from 
sources  that  include  NGEPs  that  may 
enter  into  agreements  with  insured 
depository  institutions.  In  these 
circumstances,  the  contact  results  due  to 
an  action  by  the  agency,  not  an  attempt 
by  the  NGEP  to  influence  the  agency  or 
obtain  a  CRA  agreement.  Imposing  the 
rule's  requirements  on  the  NGEP  in  this 
context  might  discourage  cooperation 
between  NGEPs  and  the  agencies  and 
impede  the  ability  of  the  agencies  to 
obtain  useful  information  regarding  the 
banking  and  credit  needs  of 
communities. 

h.  Knowledge  of  CRA 
Communications.  To  define  when  a 
NGEP  has  had  a  CRA  communication 
with  an  insured  depository  institution 
for  purposes  of  the  exemption  provided 
in  section  48(e){l)(B)(iii).  it  is  essential 
to  know  when  a  communication  is 
"with  the  [insured  depository] 
institution"  and  when  it  is  by  a  NGEP. 
In  other  words,  it  is  essential  to  know 
who  speaks  for  the  institution  and  for 
the  NGEP.  The  statute  is  silent  on  this 
point. 

A  number  of  commenters  suggested 
that  the  rule  apply  only  to  CRA 
communications  that  occur  with 
designated  officers  of  the  insured 
depository  institution  or  affiliate,  such 
as  the  CRA  compliance  officer  or 
persons  that  negotiate  covered 
agreements.  In  circumstances  where  the 
individuals  involved  in  or  responsible 
for  negotiating  agreements  do  not  know 
that  a  CRA  communication  has 
occurred,  commenters  claimed  that  it 
would  be  difficult,  if  not  impossible,  for 
institutions  and  NGEPs  to  know 
whether  they  properly  claimed  the 
exemption  or  were,  in  fact,  in  violation 
of  the  CRA  Sunshine  provisions. 

For  example,  casual  conversations 
between  a  bank  teller  and  a  customer 
who  is  also  an  employee  of  a  business 
consulting  firm  might  involve  CRA 
activities  of  the  bank  and  meet  a  broad 
reading  of  the  proposed  definition  of 
CRA  contact.  Commenters  were 
concerned  that,  if  so,  the  contact  could 
cause  a  written  agreement  between  the 
institution  and  business  consulting  firm 
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to  be  a  covered  agreement  even  though 
the  conversation  had  no  influence  over 
the  agreement  because  officials  of  the 
institution  and  of  the  NGEP  responsible 
for  negotiating  the  agreement  were  not 
aware  of  the  conversation. 

To  address  this,  a  number  of    . 
commenters  urged  the  agencies  to 
include  a  requirement  that  officers  of 
the  institution  and  of  the  NGEP 
responsible  for  negotiating  agreements 
have  knowledge  of  the  CRA 
communication.  Others  suggested  that 
contacts  include  only  communications 
with  executive  officers  and  the  CRA 
compliance  officer  of  insured 
institutions  and  with  senior  officers  of 
NGEPs. 

j   As  noted  above,  the  CRA  Sunshine 
'  provisions  do  not  indicate  who  a  NGEP 
must  contact  at  an  insured  depository 
institution  or  affiliate  in  order  to  have 
been  considered  to  have  made  a  CRA 
contact  for  purposes  of  the  exemption  in 
section  48(e).  "The  statute  is  also  silent 
on  who  speaks  for  a  NGEP  that  is  an 
organization  or  company,  rather  than  an 
individual. 

The  agencies  believe  that  a  CRA 
communication  can  only  have  an  effect 
on  an  institution's  willingness  to  enter 
into  an  agreement  or  on  the  terms  of  an 
agreement  if  the  communication  is  with 
or  is  known  to  individuals  at  the 
organization  who  are  either  involved  in 
negotiating  the  agreement  or  have 
authority  or  responsibility  for  such 
agreements.  These  are  the  individuals 
that  speak  for  the  institution  and 
represent  the  institution  in  its  decision 
making.  Moreover,  these  are  the 
individuals  that  are  the  most  likely  to 
have  communications  regarding  the 
CRA  that  could  lead  to  or  affect  the 
types  of  agreements  that  the  CRA 
Sunshine  provisions  are  intended  to 
cover. 

There  is  no  evidence  in  the  terms  of 
the  CRA  Sunshine  provisions  or  in  the 
legislative  history  for  those  provisions 
that  Congress  intended  to  deny  the 
exemption  based  on  CRA  contacts  that 
are  not  known  to  the  individuals  that 
are  involved  with  or  have  the  authority 
to  influence  the  negotiation  of  CRA 
agreements.  In  fact,  the  example  referred 
to  in  the  legislative  history  of  the  type 
of  organization  the  exemption  was 
designed  to  protect  is  a  large  youth 
organization  with  national 
membership."  Given  the  size,  scope 
and  nature  of  the  organization,  it  is 
impossible  to  believe  that  members  of 
that  organization  have  not — at  some 
time  and  in  some  capacity — had 
contacts  with  insured  depository 
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institutions  regarding  the  CRA.  Without 
a  requirement  in  the  rule  that  attributes 
CRA  communications  only  to  members 
of  the  organization  that  have  authority 
or  responsibility  for  negotiating 
agreements  on  behalf  of  that 
organization,  this  organization 
identified  in  the  legislative  history 
would  not  be  able  to  claim  the 
exemption. 

Moreover,  there  would  be  significant 
burden  imposed  on  both  banking 
organizations  and  NGEPs  if 
organizations  and  NGEPs  are  not 
entitled  to  rely  on  the  exemption  in 
section  48(e)(l)(B)(iii)  because  of  a  CRA 
communication  between  any  employee 
at  the  organization  with  any  member  of 
a  NGEP.  To  assure  that  no  unauthorized 
contacts  occur  and  that  agreements  are 
properly  exempt  under  section 
48(e)(l){B)(iii),  a  banking  organization 
and  NGEP  would  be  required  to  monitor 
all  contacts  by  all  employees  and 
members  of  the  organization  and  NGEP. 
Even  in  organizations  of  only  moderate 
size,  this  could  entail  tracking  contacts 
by  thousands  of  employees  at  a  single 
banking  organization.  The  burden  from 
this  monitoring  effort  is  likely  to  be 
overwhelming  with  few  benefits 
because  few  if  any  CRA 
communications  that  result  in  CRA 
agreements  are  likely  to  occur  among 
individuals  at  the  organization  other 
than  those  individuals  with  authority 
and  responsibility  for  these  agreements. 

For  these  reasons,  the  final  rule 
modifies  the  proposed  rule  to  require 
that,  in  order  to  be  a  CRA 
communication  that  disqualifies  a  NGEP 
from  the  exemption  in  section 
48(e)(l)(B)(iii),  specified  individuals  at 
the  institution  or  affiliate  and  at  the 
NGEP  must  have  knowledge  of  the 
communication. 

Under  the  final  rule,  an  insured 
depository  institution  or  affiliate  is 
considered  to  have  knowledge  of  a  CRA 
communication  with  a  NGEP  if  any  of 
the  following  representatives  of  the 
institution  or  affiliate  have  knowledge 
of  the  contact  with  the  NGEP: 

•  An  employee  who  approves, 
directs,  authorizes  or  negotiates  the 
agreement  with  the  NGEP; 

•  An  employee  who  is  designated 
with  responsibility  for  compliance  with 
the  CRA  and  who  knows  that  the 
institution  or  any  affiliate  of  the 
institution  is  negotiating,  intends  to 
negotiate,  or  has  been  informed  by  the 
NGEP  that  it  expects  to  request  that  the 
institution  or  affiliate  negotiate  an 
agreement  with  the  NGEP;  or 

•  An  executive  officer  of  the 
institution  or  affiliate  and  who  knows 
that  the  institution  or  any  affiliate  of  the 
institution  is  negotiating,  intends  to 


negotiate,  or  has  been  informed  by  the 
NGEP  that  it  expects  to  request  that  the 
institution  or  affiliate  negotiate  an 
agreement  with  the  NG^. 

In  addition  to  contacts  between  an 
institution  or  affiliate  and  a  NGEP,  there 
are  several  types  of  CRA  contacts  that 
arise  in  the  agency  review  process  or  the 
CRA  examination  process  or  that 
involve  records  that  the  institution  is 
responsible  for  maintaining.  These 
contacts  are  of  such  importance  that  the 
institution  is  deemed  by  the  final  rule 
to  have  knowledge  of  the 
communication.  In  particular,  an 
institution  or  affiliate  is  deemed  under 
the  final  rule  to  have  knowledge  of  any 
testimony  provided  to  a  Federal  banking 
agency  at  a  public  meeting  or  hearing 
and  of  any  written  comment  submitted 
to  the  insured  depository  institution 
that  must  be  and  has  been  included  in 
the  institution's  CRA  public  file.  An 
institution  or  affiliate  is  also  considered 
imder  the  final  rule  to  have  knowledge 
of  any  comment  (written  or  oral)  that 
has  been  made  by  a  NGEP  to  a  Federal 
banking  agency  if  the  comment  is 
conveyed  in  writing  by  the  agency  to  the 
insured  depository  institution  or 
affiliate. 

The  rule  establishes  a  parallel 
knowledge  requirement  for  a  NGEP.  A 
NGEP  is  considered  to  have  knowledge 
of  a  CRA  communication  if  any  of  the 
following  have  knowledge  of  the 
contact: 

•  A  director,  employee  or  member  of 
the  NGEP  who  approves,  directs, 
authorizes  or  negotiates  the  agreement 
with  the  insured  depository  institution 
of  affiliate; 

•  A  person  who  functions  as  an 
executive  officer  of  the  NGEP  and  who 
knows  that  the  NGEP  is  negotiating  or 
intends  to  negotiate  an  agreement  with 
the  insured  depositor)'  institution  or 
affiliate;  or 

•  Where  the  NGEP  is  an  individual, 
the  individual. 

For  purposes  of  this  requirement,  an 
executive  officer  of  an  institution, 
affiliate  or  NGEP  is  defined  as  provided 
in  Regulation  O  to  include  any  person 
that  participates  or  has  authority  to 
participate  in  the  major  policymaking 
functions  of  the  institution,  affiliate  or 
NGEP,  regardless  of  the  person's  title 
(see  12  CFR  215.2(e)).  hi  addition, 
persons  who  serve  as  counsel  to  or  agent 
for  an  insured  depository  institution  or 
NGEP  are  considered  to  be  acting  for  the 
insured  depository  institution  or  NGEP 
for  purposes  of  receiving  written 
comments  or  testimony  from  an  agency. 

Under  the  final  rule,  the  designated 
individuals  are  not  required  personally 
to  have  had  the  CRA  communication. 
Instead,  a  CRA  communication  is 
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covered  if  the  conunimication  involved 
or  is  known  to  one  of  the  designated 
individuals.  The  individuals  identified 
in  the  rule  at  the  insured  depository 
institution  or  affiliate  and  at  the  NGEP 
are  the  individuals  who  either  are 
involved  in  or  are  responsible  for  CRA 
agreements.  A  CRA  communication 
with  an  employee  of  an  insured 
depository  institution,  affiliate  or  NGEP 
that  is  not  known  to  the  individuals  that 
negotiate  an  agreement  or  to  a  person 
with  authority  to  intervene  in  the 
negotiation  of  an  agreement  is  unlikely 
to  influence  the  agreement  in  any  way. 
The  knowledge  requirement  also 
significantly  reduces  the  burden  on 
insured  depository  institutions, 
affiliates  and  NGEPs  to  monitor  contacts 
of  employees  or  members  that  play  no 
role  or  have  no  influence  in  the 
negotiations  or  decisions  regarding 
agreements. 

c.  Timing  of  CRA  Communications.  A 
ma)ority  of  commenters  argued  that  the 
final  rules  should  require  a  temporal 
relationship  between  the  CRA 
communication  and  the  agreement. 
These  commenters  contended  that  a 
commimication  that  occurs  long  before 
or  anytime  after  an  agreement  has  been 
entered  into  does  not  influence  the 
terms  of  an  agreement  or  encouirage  an 
institution  to  enter  into  an  agreement. 
Consequently,  commenters  argued  that 
taking  account  of  CRA  commimications 
that  are  distant  in  time  from  the  date  of 
an  agreement  would  be  contrary  to  the 
purpose  of  the  exemption  granted  in 
section  48(e)(l)(B)(iii),  which  they 
argued  was  to  exempt  any  agreement 
with  an  NGEP  that  has  not  attempted  to 
use  the  CRA  to  negotiate  the  agreement. 
These  commenters  argued  that  only 
CRA  communications  that  occur  during 
some  period  prior  to  the  date  of  the 
agreement  be  considered  to  be  CRA 
contacts.  Commenters  suggested  periods 
that  varied  from  30  days  to  2  years  prior 
to  the  agreement,  with  some  arguing 
that  only  contacts  that  occiu  dxiring  the 
public  comment  period  for  an  agency's 
review  of  a  transaction  or  a  CRA 
examination  be  considered. 

Many  conunenters  also  contended 
that  fEtilure  to  adopt  a  temporal 
connection  between  a  CRA 
communication  and  a  covered 
agreement  would  forever  disqualify  a 
NGEP  for  the  exemption  based  on  one 
CRA  communication,  regardless  of 
when  it  occurred,  its  influence  on  a 
written  agreement  or  how  circumstances 
may  have  changed.  They  argued  that 
this  woiild  significantly  chill  firee 
speech  and  the  right  to  provide 
comments  to  a  Federal  agency. 

On  the  other  hand,  several 
commenters  argued  that  section 


48(e)(l)(B)(iii)  by  its  terms  does  not 
provide  any  limitation  on  the  timing  of 
a  CRA  communication,  and  that  the 
exemption  is  available  only  to  a  NGEP 
that  has  not  had  a  CRA  communication 
with  an  agency  or  insujred  depository 
institution  at  any  time.  These 
commenters  believed  that  the  agencies 
have  no  authority  to  adopt  a  temporal 
requirement. 

The  agencies  have  taken  partic\dar 
care  in  considering  the  views  presented 
by  commenters  on  this  matter.  A 
piupose  of  the  CRA  Simshine 
provisions  is  to  provide  public 
disclosure  of  agreements  that  are  in 
fulfillment  of  the  CRA  in  order  to  allow 
the  public  and  Congress  to  monitor  how 
resources  paid  under  these  agreements 
are  used.'^  The  exemption  in  section 
48(e)(l)(B)(iii)  was  included  in  order  to 
provide  relief  firom  the  reporting  and 
disclosure  provisions  for  agreements 
with  NGEPs  that  have  not  had  a 
discussion  concerning  the  CRA.  Thus, 
the  agencies  believe  that  the  purposes  of 
the  exemption  and  of  the  CRA  Sunshine 
provisions  generaUy  assume  a 
connection  between  the  CRA 
communication  and  the  covered 
agreement. 

As  a  practical  matter,  in  the  case  of 
agreements  that  are  intended  to  be 
covered  by  the  CRA  Simshine 
provisions,  CRA  communications 
normally  occiir  during  the  period  in 
which  the  agreement  is  discussed  or 
negotiated,  which  is  a  relatively  short 
period  immediately  before  the 
agreement  is  reached.  Indeed,  it  is 
during  this  negotiating  period  that 
commimications  regarding  the  CRA 
have  the  most  effect  on  whether  a  CRA 
agreement  will  be  reached  and  on  what 
will  be  the  purpose  and  the  terms  of  the 
agreement. 

This  view  was  supported  by 
commenters  representing  insured 
depository  institutions  as  well  as 
commenters  representing  NGEPs,  most 
of  whom  indicated  that  CRA 
communications  occurred  regularly 
during  the  negotiation  period  for  CRA 
agreements.  This  view  is  also  consistent 
with  one  of  the  purposes  of  the  CRA 
Simshine  provisions,  which  was  to 
allow  monitoring  of  agreements  that 
result  from  contacts  concerning  the 
CRA. 

The  exemption  provided  in  section 
48(e)(l)(B)(iii)  would,  over  time,  become 
meaningless  if  the  exemption  is  lost 
because  of  statements  concerning  the 
CRA  that  are  made  long  before  or  after 
an  agreement  has  been  reached.  Without 
a  temporal  relationship,  all  persons  that 
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potentially  may  have  agreements  with 
insured  depository  institutions  or  their 
affiliates  regarding  activities  that  receive 
favorable  consideration  under  the  CRA 
would  likely  feel  compelled  to  maintain 
records  that  allow  them  to  determine 
whether  a  CRA  contact  had  ever  been 
made  by  any  person  in  the  organization 
in  order  to  ensure  that  the  NGEP  is  in 
compliance  with  the  exemption  and  the 
CRA  Sunshine  provisions.  This  would 
represent  a  significant  recordkeeping 
burden  on  persons,  including 
businesses,  community  organizations 
and  individuals,  that  the  exemption  was 
intended  to  benefit.  For  many  of  these 
organizations,  this  would  mean  tracking 
and  reviewing  contacts  from  numerous 
employees  or  members  on  a  continuous 
and  long-term  basis. 

This  heavy  burden  is  inconsistent 
with  the  purpose  of  the  exemption.  It  is 
also  inconsistent  with  the  directive  in 
the  CRA  Sunshine  provision  that  the 
agencies  prescribe  regulations  designed 
to  ensure  and  monitor  compliance  with 
the  CRA  Sunshine  provisions  without 
imposing  an  undue  burden  on  the 
parties. 

The  agencies  believe  that  recognizing 
a  temporal  relationship  is  an  effective 
and  objective  method  for  identifying 
CRA  communications  that  are  most 
likely  to  have  influenced  the  shape  or 
the  existence  of  an  agreement. 
Conversely,  by  not  covering 
commimications  made  at  a  time  that  is 
distant  bom  or  after  the  agreement,  the 
final  rule  substantially  reduces  the 
potential  that  communications  that  are 
unrelated  to  an  agreement  will  be 
covered  without  excluding 
communications  that  have  the  most 
direct  effect  on  the  agreement. 
Moreover,  a  temporal  relationship 
focuses  on  the  fact  that  in  nearly  all,  if 
not  all,.cases  CRA  communications  are 
made  during  the  period  in  which  the 
potential  for  an  agreement  is  discussed 
and  the  agreement  is  negotiated.  Thus, 
a  temporal  relationship  supports  the 
purpose  of  the  CRA  Simshine 
provisions,  including  the  exemption  in 
section  48(e)(l)(B)(iii),  of  identifying 
and  exempting  NGEPs  that  have  not 
made  CRA  communications  in  an  effort 
to  obtfiin  or  negotiate  a  CRA  agreement. 

For  these  reasons,  the  final  rule 
provides  a  time  frame  designed  to 
recognize  the  connection  between  the 
communication  and  the  agreement.  To 
be  deemed  not  to  have  had  a  CRA 
commimication  under  section 
48(e)(l)(B)(iii),  a  NGEP  must  not  have 
had  a  CRA  commimication  within  3 
years  prior  to  entering  into  the 
agreement  in  the  case  of  oral  or  written 
conununications  with  a  Federal  banking 
agency.  The  NGEP  also  must  not  have 
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had  within  the  3  years  prior  to  the 
agreement  any  written  CRA 
communication  with  the  relevant 
insured  depository  institution  or  any  of 
its  affiliates.  In  addition,  the  NGEP  must 
not  have  had  within  the  3  years  prior  to 
the  agreement  any  oral  communication 
with  the  relevant  insured  depository 
institution  or  any  of  its  affiliates  about 
providing  (or  refiaining  from  providing) 
comments  or  testimony  to  a  Federal 
banking  agency  or  comments  to  the 
institution's  CRA  public  file  where  such 
communications  occur  in  connection 
with  a  request  to,  or  agreement  by,  the 
institution  or  affiliate  to  take  any  action 
that  is  in  fulfillment  of  the  CRA.  Finally, 
the  NGEP  must  not  have  had  any  other 
oral  CRA  commimication  with  the 
relevant  insured  depository  institution 
or  any  of  its  affiliates  concerning  the 
adequacy  of  the  institution's  CRA 
performance  within  one  year  prior  to 
entering  into  the  agreement. 

The  agencies  selected  the  three  year 
period  for  commimications  with  an 
agency,  certain  types  of  discussions 
with  an  institution  or  affiliate  about 
providing  testimony  or  comments  to  an 
agency,  and  other  written  contacts  with 
an  institution  or  affiliate  based  on 
several  considerations.  In  this  regard, 
existing  regulations  generally  require  an 
insured  depository  institution  to 
maintain  written  comments  in  its  CRA 
public  file  for  a  period  of  three  years.'^ 
The  agencies'  examination  schedules 
also  generally  call  for  the  agencies  to 
evaluate  the  CRA  performance  of  large 
insured  depository  institutions  every  3 
years.  Regulations  issued  by  the  Office 
of  Management  and  Budget  and 
applicable  to  Federal  agencies  also 
discourage  any  collection  of  information 
that  would  require  regulated  entities  to 
retain  records  for  more  than  three 
years.  I'' 

The  agencies  selected  the  one  year 
period  for  oral  communications  with  an 
insured  depository  or  affiliate  (other 
than  those  relating  to  agency  comments 
or  testimony  under  the  circumstances 
described  above)  beised  on  several  other 
considerations.  One  consideration  was 
that  many  commenters  suggested  a  time 
period  in  the  one  year  range.  Also,  a 
shorter  time  period  for  oral 
commimications  with  an  insured 
depository  institution  or  affiliate 
recognizes  that,  as  a  practical  matter, 
oral  commimications  are  harder  to 
monitor  and  remember  than  written 
communications.  The  agencies  believe, 
however,  that  insured  depository 


■3  See  12  CFR  25.43(a)(1)  (CXi;):  12  CFR 
228.43(b)(1)  (Board):  12  CFR  345.43(a)(1)  (FDIC); 
and  12  CFR  563e.43(a)(l)(OTS). 

"  See  5  CFR  1 320.5(d)(2)(iv). 


institutions  and  affiliates  are  more  likely 
to  document  and  remember  oral 
communications  with  a  NGEP  that 
concern  providing  comments  or 
testimony  to  a  Federal  banking  agency 
where  such  conununications  also 
involve  a  request  to,  or  agreement  by, 
the  institution  or  affiliate  to  take 
additional  actions  in  fulfillment  of  the 
C31A.  Accordingly,  the  agencies  have 
included  such  oral  communications  in 
the  three  year  period  described  above. 
.   The  agencies  believe  these  time 
fi'ames  provide  reasonable  assurance 
that  the  communication  and  the 
agreement  are  not  connected  and  would 
not  impose  an  undue  burden  on  the 
parties.  Moreover,  commenters 
indicated  that  where  a  CRA 
.  communication  occurs  it  is  most  often 
occurs  inunediately  before  the  parties 
enter  into  an  agreement.  This  contact 
period  is  well  within  the  time  periods 
adopted  by  the  rule. 

d.  Additional  Exemptions.  A  number 
of  commenters  requested  that  the  Board 
exercise  the  authority  granted  by  the 
CRA  Sunshine  provisions  to  provide 
exemptions  for  certain  types  of 
agreements  that  may  involve  a  CRA 
communication,  i**  In  particular, 
commenters  requested  exemptions  for 
law  firms  and  consulting  firms,  trade 
associations,  owners  of  real  estate  that 
enter  into  sale  or  lease  agreements  with 
banks,  community  development 
financial  institutions  (CDFIs),  and 
participants  in  the  secondary  loan 
market  such  as  government-sponsored 
enterprises. 

The  agencies  believe  that  many  of  the 
concerns  raised  by  these  commenters 
are  addressed  by  modifications  made  to 
the  fulfillment,  CRA  communication 
and  other  sections  of  the  rule.  In 
addition,  a  wide  range  of  agreements 
between  insured  depository  institutions 
and  affiliates  and  law  firms  will  not  be 
covered  under  the  final  rule  because  the 
definition  of  "nongovernmental  entity 
or  person"  in  the  final  rule  excludes  any 
person  or  entity  that  is  acting  as  a 
representative  of  an  insured  depository 
institution  or  affiliate.  [See  section 

.11.)  Accordingly,  many  agreements 

between  law  firms  and  insured 
depository  institutions  and  affiliates 
would  not  be  considered  covered 
agreements  because  the  agreement 
provides  that  the  law  firm  will  be  acting 
as  a  representative  of  the  institution  or 
affiliate. 

In  order  for  agreements  to  be  covered 
agreements,  the  NGEP  must  have  had  a 
CRA  commimication  with  an  insured 
depository  institution  or  affiliate  that  is 
a  party  to  the  agreement  or  an  affiliate 


of  a  party  to  the  agreement  and  the 
agreement  must  be  made  pursuant  to,  or 
in  connection  with,  the  fulfillment  of 
the  CRA,  as  described  below.  The 
agencies  believe  that  most  traditional 
consulting  agreements  that  insured 
depository  institutions  and  affiliates 
enter  into  will  not  meet  both  of  these 
requirements. 

CDFIs  that  are  insured  depository 
institutions  or  affiliates  of  insured 
depository  institutions  are  not  covered 
by  the  CIRA  Sunshine  provisions  to  the 
extent  that  they  have  agreements  with 
other  insured  depository  institutions  or 
affiliates.  CDFIs  that  are  not  insured 
depository  institutions  or  affiliates 
thereof  are  considered  NGEPs  under  the 

rule  [see  section 11.),  and  there 

appears  to  be  no  reason  to  provide  a 
special  exemption  for  this  class  of 
NGEPs.  In  light  of  the  other  changes  and 
clarifications  incorporated  in  the  final 
rule,  the  Board  also  has  not  adopted  any 
additional  exceptions.  The  Board  retains 
the  authority  to  grant  exemptions  from 
the  CRA  communication  provisions  if 
experience  in  administering  these 
provisions  demonstrate  that  such  action 
is  appropriate. 

4.  Fulfillment  of  the  CRA  for  Purposes 
of  the  CRA  Sunshine  Provisions 

The  CRA  Sunshine  requirements  of 
section  48  of  the  FDI  Act  apply  only  to 
covered  agreements.  To  be  a  covered 
agreement,  section  48(e)(1)  requires  that 
the  agreement  be  made  pursuant  to,  or 
in  connection  with,  "the  fulfillment  of 
the  Community  Reinvestment  Act." 
Section  48(e)(2)  defines  "fulfillment" 
for  this  purpose  as  "a  list  of  factors  that 
the  appropriate  Federal  banking  agency 
determines  have  a  material  impact  on 
the  agency's  decision"  to  approve  or 
disapprove  an  application  for  a  deposit 
facility  under  section  803  of  the  CRA  or 
to  assign  a  rating  to  an  insured 
depository  institution  under  section  807 
of  the  CRA. 

In  defining  fulfillment  for  purposes  of 
the  CRA  Sunshine  provisions,  the 
agencies  proposed  the  lending, 
investment,  and  service  activities 
enumerated  in  the  agencies'  CRA 
Regulations  as  the  list  of  factors  that 
have  a  material  impact  on  the  relevant 
agency  decisions."*  This  list  of  factors 
is: 

(1)  Home  purchase,  home 
improvement,  small  business,  small 
farm,  community  development,  and 
consumer  lending  as  described  in  the 
lending  test  portion  of  the  CRA 


«»See  12  U.S.C.  48(h)(3)(B). 


'»  12  CFR  25.21-25.29  (OCC):  12  CFR  228.21- 
228.29  (Board):  12  CFR  345.21-345.29  (FDIC):  12 
CFR  563e.21-563e.29  (OTS). 
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Regulations,  including  loan  purchases, 
loan  commitments  and  letters  of  credit; 

(2)  Making  investments,  deposits,  or 
grants,  or  acquiring  membership  shares 
Aat  have  as  dieir  primary  purpose 
rnmmiinity  development,  as  described 
in  the  investment  test  portion  of  the 
CRA  regulations; 

(3)  Delivering  retail  banking  services, 
as  described  in  the  service  test  portion 
of  the  CRA  Regulations; 

(4)  Providing  community 
development  services  as  described  in 
the  service  test  portion  of  the  CRA 
Regulations; 

(5)  For  a  wholesale  or  limited-purpose 
insured  depository  institution, 
commimity  development  lending, 
qualified  investments,  and  community 
development  services,  as  described  in 
the  community  development  test 
portion  of  the  CRA  Regulations  for 
wholesale  or  limited-purpose  insured 
depository  institutions; 

(6)  For  a  small  insured  depository 
institution,  the  lending  and  other 
activities  described  in  the  small  insured 
depository  institution  performance 
standard  of  the  CRA  Regulations;  and 

(7)  For  an  insured  depository 
institution  whose  CRA  performance  is 
evaluated  on  the  basis  of  a  strategic 
plan,  any  element  of  that  plan  as 
described  in  the  strategic  plan  portion  of 
the  CRA  Regulations. 

The  proposed  nde  also  provided  that 
an  agreement  was  in  fulfillment  of  the 
CRA  if  it  called  for  any  NGEP  to  provide 
or  refrain  from  providing  written  or  oral 
comments  or  testimony  to  any  Federal 
banking  agency  concerning  the 
performance  under  the  CRA  of  an 
insured  depository  institution  or  CRA 
affiliate  that  is  a  party  to  the  agreement 
or  an  affiliate  of  a  party  to  the 
agreement,  or  written  comments  that  are 
required  to  be  included  in  the  CRA 
public  file  of  any  such  insured 
depository  institution.  ^^ 

Some  commenters  suggested  that  this 
list  of  factors  was  too  broad  and  covered 
normal  business  arrangements  that  were 
not  intended  to  be  covered  by  the  CRA 
Sunshine  provisions.  In  particular, 
conmienters  suggested  that,  by  referring 
to  a  list  of  factors  that  includes  ail  home 
mortgage  loans  wherever  and  to 
whomever  made,  the  proposal  could 
cover  activities  for  which  no  CRA 
performance  credit  would  ordinarily  be 
granted  to  the  lending  institution. 


' '  The  CRA  Regulations  generally  require  the 
agencies  to  consider  public  comments  and 
comments  included  in  an  institution's  CRA  public 
file  when  evaluating  an  institution's  CRA 
performance.  In  addition,  the  CRA  Regulations 
require  the  agencies  to  consider  written  or  oral 
comments  submitted  to  the  agency  when  acting  on 
applications  for  a  deposit  facility. 


A  number  of  commenters  also  argued 
that  the  agencies  should  only  consider 
an  activity  to  be  in  fulfillment  of  CRA 
if  the  activity  is  itself  "material"  to  the 
CRA  performance  rating  of  an  insured 
depository  institution  or  to  an 
evaluation  of  its  CRA  performance  in  an 
application  for  a  deposit  facility.  These 
conunenters  suggested,  among  other 
options,  that  an  agreement  be 
considered  to  be  in  fulfillment  of  CRA 
only  if  it  involved  loans  in  more  than 
one  of  the  assessment  areas  served  by 
the  insured  depository  institution,  loans 
of  significant  amounts  based  on  the  size 
of  the  institution,  or  activities  that 
would  change  the  CRA  rating  of  the 
institution. 

The  CRA  Simshine  statute  specifically 
defines  "fidfillment"  to  mean  "a  list  of 
factors  that  the  appropriate  Federal 
banking  agency  determines  have  a 
material  impact  on  the  agency's 
decision"  to  act  on  an  application  for  a 
deposit  facility  or  assign  a  CRA  rating. 
Under  the  terms  of  the  statute,  the 
agency  must  identify  factors  that  have  a 
material  impact.  The  statute  determines 
the  threshold  of  amounts  of  resources 
that  are  sufficient  to  trigger  the  CRA 
Sunshine  requirements.  For  this  reason, 
the  agencies  did  not  adopt  the 
suggestion  of  commenters  that  the 
agencies  modify  the  list  of  factors  to 
include  a  measiue  of  the  size  of  an 
activity. 

The  agencies  recognize,  on  the  other 
hand,  that  the  list  of  factors  in  the 
original  proposal  was  very  broad  and 
could  be  read  to  cover  activities  that  do 
not  impUcate  the  purposes  of  the  CRA 
■Siinshinft  provisions.  To  address  this, 
the  final  rule  has  been  amended  to 
provide  that  performance  of  a  listed 
activity,  other  than  providing  or 
refraining  from  providing  CRA-related 
comments  to  an  agency  or  providing 
comments  that  must  be  included  in  the 
institution's  CRA  public  file,  is 
considered  to  be  in  fulfillment  of  the 
CRA  for  piuposes  of  the  CRA  Sunshine 
provisions  only  if  the  activity  is  of  the 
type  that  is  likely  to  receive  favorable 
consideration  by  a  Federal  banking 
agency  in  evaluating  the  performance 
imder  the  CRA  of  the  insined  depository 
institution  that  is  a  party  or  an  affiliate 
of  a  party  to  the  agreement. 

This  is  intended  as  a  general  test  that 
does  not  turn  on  whether  or  not  the 
activity  in  fact  receives  credit  at  the  next 
CRA  performance  examination  or  is 
considered  as  part  of  a  review  of  CRA 
performance  in  a  future  application  for 
a  deposit  facility.  Instead,  an  insured 
depository  institution  or  NGEP  can 
make  this  judgment  on  the  basis  of 
general  experience  with  the  CRA 
performance  review  process  for  the 


particular  type  of  insured  depository 
institution.  An  insured  depository 
institution  is  likely  to  receive  favorable 
consideration  for  an  activity  if  the 
activity  (1)  received  favorable 
consideration  at  the  institution's 
previous  CRA  performance 
examination,  (2)  would  address  a 
deficiency  that  an  agency  cited  in  the 
most  recent  public  evaluation  of  the 
CRA  performance  of  the  institution,  or 
(3)  is  of  the  type  that  is  favorably 
considered  by  the  agencies  in  reviewing 
the  CRA  performance  of  comparable 
insured  depository  institutions.  For 
example,  under  item  (3),  an  activity 
conducted  by  a  small,  wholesale  or 
Umited-piupose  insxned  depository 
institution  (as  defined  in  the  CRA 
Regidations)  woiUd  likely  receive 
favorable  consideration  if  the  agencies 
favorably  consider  such  an  activity 
when  reviewing  the  CRA  performance      \ 
of  other  small,  wholesale  or  limited- 
purpose  institutions,  respectively. 

Home  mortgage  lending  in  low-  and 
moderate-income  neighborhoods  in  an 
insiued  depository  institution's 
assessment  area  typically  is  considered 
favorably.  On  the  other  hand,  home 
mortgage  lending  in  middle-  and  upper- 
income  neighborhoods,  while  taken  into 
account  in  determining  the  size  and 
scope  of  an  institution's  lending 
activities  under  the  CRA  Regidations, 
generally  does  not  receive  favorable 
consideration.  However,  the  context  in 
which  the  insured  depository  institution 
operates  may  dictate  otherwise.  For 
example,  this  would  be  the  case  if  the 
institution  operates  only  in  middle-  and 
upper-income  areas  or  makes  loans  only 
in  high  cost  areas. 

In  focusing  on  activities  that  are  likely 
to  receive  favorable  consideration,  the 
agencies  recognize  that  there  is  a 
d^erence  between  the  purpose  of  the 
CRA  Regulations,  which  must  broadly 
take  account  of  the  context  in  which  an 
insuj«d  depository  institution  operates, 
and  the  purpose  of  the  CRA  Sunshine 
provisions.  The  agencies  do  not  intend 
the  list  of  factors  imder  the  CRA 
Sunshine  provisions  in  any  way  to 
indicate  any  change  in  the  information 
that  the  agencies  review  imder  the  CRA 
Regulations  or  to  affect  in  any  way  the 
manner  in  which  examinations  are 
conducted  or  CRA  performance  ratings 

given.  Accordingly,  section .4 

specifically  provides  that  the  term 
"fulfillment  of  the  CRA"  is  only  defined 
for  purposes  of  the  CRA  Sunshine 
regiUation.  In  addition,  as  discussed 

above,  section .1(c)  provides  that 

the  final  rule  does  not  affect  in  any  way 
the  CRA,  the  CRA  RegiUations  or  any 
agency's  interpretations  or 
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administration  of  the  CRA  or  CRA 
Regidations. 

As  noted  above,  the  final  rule  also 
provides  that  the  list  of  factors 
representing  fulfillment  of  the  CRA  for 
piuposes  of  the  CRA  Sunshine 
jJrovisions  includes  providing  or 
refraining  from  providing  oral  or  written 
comments  or  testimony  to  an  agency 
concerning  the  performance  under  the 
CRA  of  an  insured  depository 
institution  that  is  a  party  to  an 
agreement  or  that  is  an  affiliate  of  a 
party  to  an  agreement.  Providing  or 
refraining  from  providing  written 
comments  concerning  the  performance 
under  the  CRA  of  an  insured  depository 
institution  that  is  a  party  to  an 
agreement  or  that  is  an  affiliate  of  a 
party  to  an  agreement  where  the 
comments  must  be  included  in  the 
institution's  CRA  public  file  also  is 
always  a  factor  that  represents 
fidfillment  of  the  CRA.  Providing  oral  or 
written  comments  or  testimony  to  an 
agency  concerning  the  adequacy  of  an 
institution's  CRA  performance  or 
providing  vmtten  comments  that  must 
be  included  in  the  institution's  CRA 
public  file  are  activities  that  are  always 
considered  to  be  in  fulfillment  of  the 
CRA  under  the  final  rule,  without  regard 
to  whether  the  communication 
comments  favorably  or  unfavorably  on 
the  CRA  performance  of  the  institution. 

The  terms  of  a  written  agreement 
generally  determine  whether  the 
contract,  arrangement  or  understanding 
is  in  fulfillment  of  the  CRA.  However, 
the  parties  to  a  written  agreement  may 
not  avoid  coverage  under  the  Act  by 
reaching  an  oral  understanding,  such  as, 
for  example,  an  understanding  that  a 
party  will  submit  (or  refrain  from 
submitting)  oral  or  written  CRA-related 
comments  or  testimony  to  an  agency  or 
written  comments  to  an  insured 
depository  institution  that  would  have 
to  be  included  in  the  institution's  CRA 
public  file,  and  excluding  this 
understanding  from  the  terms  of  the 
written  agreement. 

Commenters  generally  supported  the 
original  proposal  to  exclude  from  the 
list  of  factors  activities  designed  to 
ensure  compliance  with  the  Federal 
laws  that  prohibit  discriminatory  or 
other  illegal  credit  practices,  such  as  the 
Ekiual  Credit  Opportunity  Act  (15  U.S.C. 
1691  et  seq.)  and  the  Fair  Housing  Act 
(42  U.S.C.  3601  et  seq.).  Commenters 
generally  agreed  that  inclusion  of  these 
activities  in  the  list  of  factors  cpuld  have 
an  unintended  and  detrimental  impact 
on  compliance  with  and  enforcement  of 
the  fair  lending  laws  by,  for  example, 
discouraging  agreements  to  hire 
"mystery  shoppers"  to  test  the 
institution's  compliance  with  the  fair 


lending  laws  or  agreements  to  settle  a 
fan  lending  complaint  and  improve  fair 
lending  performance.  Accordingly,  the 
list  of  factors  has  not  been  changed  to 
include  these  or  other  activities. 

5.  Value 

An  agreement  is  subject  to  the  CRA 
Sunshine  provisions  only  if  it  calls  for 
an  insured  depository  institution  or 
affiliate  to  provide  to  one  or  more 
persons  cash  payments,  grants,  or  other 
consideration  of  more  than  $10,000  in 
any  calendar  year,  or  to  make  loans  that 
have  an  aggregate  principal  amount  of 
more  than  $50,000  in  any  calendar  year. 
The  statutory  threshold  is  based  on  the 
total  value  of  payments  and  loans 
provided  for  under  the  agreement  and 
does  not  require  that  these  payments  or 
loans  actually  be  made  to  a  party  to  the 
agreement.  1* 

The  final  rule  follows  the  proposed 
rule  in  providing  that  all  cash  payments, 
grants,  consideration  or  loans  provided 
by  an  insured  depository  institution  or 
affiliate  under  the  agreement,  including 
amounts  provided  to  individuals  or 
entities  that  are  not  parties  to  the 
agreement,  will  be  considered  in 
determining  whether  an  agreement 
meets  the  rule's  dollar  thresholds. 
However,  the  rule  provides  that  if  an 
agreement  includes  a  loan,  extension  of 
credit  or  loan  commitment  that,  if  done 
separately,  would  be  exempt  from 
coverage  and  also  provides  for  the 
institution  or  affiliate  to  provide  other 
funds  or  resources,  the  parties  may 
exclude  the  exempt  loan,  extension  of 
credit  or  loan  conunitment  when 
determining  if  the  agreement  meets  the 
dollar  thresholds  of  the  rule.  (See 

section .2(e)(2)  of  the  rule  and  the 

discussion  under  section  III.A.2.b.  above 
concerning  qualifying  loans). 

Under  the  final  rule,  an  agreement 
that  provides  for  payments  to  be  made 
in  any  calendar  year  in  excess  of  the 
dollar  thresholds  established  by  the 
statute  is  a  covered  agreement  for  its 
entire  term.  The  agencies  believe  that 
using  a  calendar  year  period  for  these 
calculations  should  facilitate 
compliance  with  the  rule  by  providing 
all  parties  to  a  covered  agreement  a 
uniform  basis  for  determining  whether 
the  agreement  is  covered  by  the  rule  and 
because  the  terms  of  an  agreement  may 
not  coincide  with  the  parties'  fiscal 
years. 

The  final  rule  provides  that  the 
annual  value  of  an  agreement  that  does 
not  have  a  fixed  schedule  of  pajrments 
is  considered  to  be  the  entire  value  of 

the  agreement.  (See  section .2(e)(1).) 

Commenters  were  mixed  in  their  view 


■•See  12  U.S.C  1831y(eMl)(A)(i). 


of  how  to  determine  the  value  of  a 
multi-year  agreement  that  does  not 
specify  when  payments  should  be  made. 
Some  commenters  believed  that  the 
annual  value  of  these  agreements  should 
be  determined  by  amortizing  the  total 
value  over  the  life  of  the  agreement,  or 
by  reference  to  actual  disbursements, 
while  others  suggested  that  the  entire 
value  be  credited  to  the  first  year  of  the 
agreement.  The  final  rule  credits  the 
entire  value  of  this  type  of  agreement  to 
the  first  year  of  the  agreement.  This 
approach  is  the  easiest  to  calcidate  and 
is  the  least  likely  to  cause  an  agreement 
unexpectedly  to  become  a  covered 
agreement. 

The  agencies  requested  comment  on 
how  to  value  an  agreement  that  does  not 
specify  the  amount  of  payments,  grants, 
loans  or  other  consideration  to  be 
provided  under  the  agreement,  such  as 
an  agreement  for  an  insured  depository 
institution  to  open  a  branch  or  to  begin 
offering  a  new  loan  product. 
Commenters  that  addressed  this  issue 
suggested  allowing  the  parties  to 
estimate  the  value  of  the  agreement  in 
these  cases  or  to  assume  that  the 
agreement  had  no  value. 

In  circumstances  where  an  agreement 
does  not  specify  the  amount  of 
payments,  grants,  loans  or  other 
consideration  to  be  provided  under  the 
agreement,  the  agencies  believe  that  the 
parties  must  reasonably  estimate  the 
value  of  the  agreement.  The  final  rule 
allows  insured  depository  institutions 
that  choose  to  report  a  list  of  covered 
agreements  to  report  the  estimated  value 
of  the  agreement  at  that  time  (see 
section  III.B.3.  below). 

The  following  are  examples  of  the 
value  provisions  of  the  rule.  These 
examples,  which  are  not  included  in  the 
rule,  illustrate  only  the  application  of 
the  dollar  thresholds  of  the  rule,  and 
assume  that  the  agreement  otherwise 
qualifies  as  a  covered  agreement. 

Example  1 :  An  insured  depository 
institution  enters  into  a  written  agreement 
with  a  small  business  investment  company 
pursuant  to  which  the  institution  will  invest 
S25.0O0  in  the  company.  Since  the  agreement 
does  not  establish  a  schedule  of  payments, 
the  entire  $25,000  is  deemed  to  be  provided 
in  the  first  year.  Accordingly,  the  agreement 
meets  the  dollar  threshold  criterion  to  be  a 
covered  agreement. 

Example  2:  An  insured  depository 
institution  and  a  community  organization 
enter  into  a  written  agreement  pursuant  to 
which  the  institution  will  invest  Si  million 
in  a  state-sponsored  investment  fund  that 
supports  affordable  housing  initiatives  for 
low-  and  moderate- income  individuals 
during  the  next  year.  The  community 
organization  will  not  receive  any  funds  or 
other  resources  from  the  insured  dep>ository 
institution  or  its  affiliates  imder  the 
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agreement.  The  agreement  meets  the  value 
threshold  criterion  for  a  covered  agreement 
under  the  proposed  rule  because  the  value  of 
the  agreement  for  purposes  of  the  CRA 
Sunshine  provisions  does  not  def>end  on 
who  receives  payments  or  resources  under 
the  agreement. 

Example  3:  An  affiliate  of  an  insured 
depository  institution  provides  a  $100,000 
loan  to  an  association  of  small  businesses 
pursuant  to  a  written  agreement.  The  loan  is 
on  market  terms  and  not  for  purposes  of  re- 
lending.  The  agreement  also  provides  for  the 
affiliate  to  make  a  S5.000  grant  to  the  local 
.chamber  of  commerce's  small  business 
incubator.  Because  the  loan  is  made  on 
market  terms  and  not  for  purposes  of  re- 
lending,  the  loan  would  be  an  exempt 
agreement  under  the  rule  if  it  were  a  seftarate 

agreement  [see  section .2(o)(2)). 

Accordingly,  the  value  of  the  loan  may  be 
excluded  in  determining  the  value  of  the 
agreement.  After  excluding  the  loan,  the 
agreement  would  not  meet  the  dollar 
criterion  of  the  rule. 

Example  4:  An  insured  depository 
institution  and  a  NGEP  enter  into  a  written 
agreement  that  requires  an  affiliate  of  the 
insured  depository  institution  to  provide  the 
organization  with  a  grant  of  S5.000  in  2001, 
$8,000  in  2002,  and  $11,000  in  2003.  The 
agreement  exceeds  the  dollar  threshold 
criterion  of  the  rule  because  the  agreement 
provides  for  payments  in  excess  of  $10,000 
during  2003.  Assuming  the  agreement  meets 
the  other  requirements  of  the  rule  and  is  not 
otherwise  exempt,  the  agreement  is  a  covered 
agreement  for  its  entire  term. 

6.  Related  Agreements  Considered  a 
Single  Agreement 

In  two  dicumstances,  section  48(e) 
requires  that  separate  agreements  or 
contracts  be  aggregated  for  purposes  of 
determining  whether  the  agreements — 
taken  as  a  whole — meet  the  definition  of 
a  covered  agreement.  ^^  The  agencies 
received  very  few  comments  concerning 
the  aggregation  provisions  of  the 
proposed  rule.  Some  commenters  stated 
that  the  aggregation  rules  should  be 
deleted  or  should  apply  only  when 
necessary  to  prevent  circumvention  of 
the  CRA  Simshine  provisions.  The 
agencies  have  retained  the  aggregation 
rules  included  in  the  final  rule  because 
the  CRA  Sunshine  provisions  require 
the  aggregation  of  agreements  in  certain 
circumstances,  and  excluding  the 
aggregation  principles  firom  the  final 
rule  would  require  institutions  and 
NGEPs  to  consult  both  the  statute  and 
the  rule  to  determine  compliance  with 
those  provisions. 

Other  commenters  requested 
clarification  of  certain  aspects  of  the 
aggregation  rules.  Those  matters  are 
addressed  below. 

a.  Agreements  entered  into  by  the 
same  parties.  Under  the  final  rule,  all 
written  contracts,  arrangements,  or 


'See  12  U.S.Cl831y(e)(l)  and  (2). 


understandings  that  are  entered  into  by 
an  insured  depository  institution  or 
affiliate  of  an  insured  depository 
institution  will  be  considered  to  be  part 
of  a  single  agreement  if  the  contracts, 
arrangements,  or  understandings  are 
entered  into  with  the  same  NGEP  within 
a  12 -month  period  and  each  agreement 
is  in  fulfillment  of  the  CRA.  This 
aggregation  rule  applies  to  all  written 
agreements  entered  into  during  the  12- 
month  period  by  the  same  NGEP  on  the 
one  hand,  and  any  part  of  the  same 
organization,  including  an  insured 
depository  institution  and  any  of  its 
affiliates,  on  the  other  hand.  The 
following  examples  illustrate  this 
aggregation  principle  and  assume  that  a 
CRA  communication  has  occurred 
before  each  agreement. 

Example  1:  In  November,  an  insured 
defHisitory  institution  enters  into  a  written 
agreement  with  Community  Development 
Organization,  Inc.  pursuant  to  which  the 
institution  makes  an  $8,000  investment  in 
the  organization.  In  April  of  the  next  year,  an 
affiliate  of  the  insured  depository  institution 
and  Community  Development  Organization, 
Inc.  enter  into  a  written  agreement  under 
which  the  affiliate  makes  an  additional 
$8,000  investment  in  the  organization.  For 
purposes  of  this  example,  both  investments 
are  assumed  to  be  qualified  investments 
under  the  CRA  Regulations.  The  separate 
agreements  must  be  aggregated  under  the  rule 
and  the  combined  agreement  meets  the 
$10,000  dollar  threshold  of  the  rule. 
Accordingly,  the  agreements  are  jointly 
considered  a  covered  agreement. 

Example  2:  In  September,  an  insured 
depository  institution  orally  agrees  to  donate 
$15,000  of  computer  equipment  to  a  local 
housing  organization.  In  January  of  the 
following  year,  the  institution  and 
organization  enter  into  a  written  agreement 
for  the  institution  to  make  a  $5,000  CRA 
qualified  investment  in  a  local  housing 
project  that  is  eligible  for  low-income 
housing  tax  credits.  The  agreements  do  not 
need  to  be  aggregated  under  the  rule  because 
the  September  agreement  was  not  in  writing. 

Example  3:  In  February,  an  insured 
depository  institution  enters  into  a  vnitten 
cigreement  with  Partnership  A  for  the 
institution  to  make  a  $9,000  grant  to 
Partnership  A  for  the  purpose  of 
rehabilitating  affordable  housing  units.  In 
August  of  the  same  year,  an  affiliate  of  the 
insured  depository  institution  enters  into  a 
written  agreement  with  Partnership  A  under 
which  the  affiliate  makes  a  payment  of 
$9,000  so  that  its  employees  may  have  access 
to  the  child  care  center  operated  by 
Partnership  A.  The  August  agreement  is  not 
in  fulfillment  of  the  CRA.  Accordingly,  the 
two  agreements  would  not  be  aggregated 
under  the  rule. 

b.  Substantively  Related  Contracts. 
Section  48(e)(l)(A)(ii)  requires  the 
aggregation  of  separate  but 
"substantively  related  contracts"  even 
where  the  contracts  are  entered  into 
with  different  NGEPs.  Unlike  the 


aggregation  rule  discussed  above,  the 
rule  aggregating  "substantively  related 
contracts"  applies  only  to  separate, 
written  contracts  and  does  not  apply  to 
other  types  of  written  arrangements  or 
imderstandings. 

The  rule  defines  written  contracts 
entered  into  by  an  insured  depository 
institution  or  any  of  its  affiliates  as 
"substantively  related"  if  the  contracts 
were  negotiated  in  a  coordinated 
fashion.  The  rule  does  not  require  that 
the  separate  contracts  each  be  in 
fidfiUment  of  the  CRA  or  that  the  parties 
to  the  contracts  (other  than  the  banking 
organization)  be  the  same.  Thus,  the 
rule  prevents  parties  from  avoiding  the 
disclosure  and  reporting  obligations  of 
the  statute  by  separating  out  fi'om  an 
agreement  payments  or  grants  that  may 
not  themselves  be  in  fulfillment  of  the 
CRA.  The  following  examples  illustrate 
this  aggregation  principle  and  assume 
that  a  CRA  communication  occurred 
before  each  contract. 

Example  1:  Two  housing  organizations 
jointly  approach  an  insured  depository 
institution  to  obtain  funding.  A 
representative  of  the  insured  depository 
institution  meets  with  both  organizations  at 
the  same  time  to  discuss  their  funding  needs. 
The  institution  enters  into  a  written  contract 
with  one  organization  to  provide  it  with 
$9,000  for  the  purpose  of  rehabilitating 
affordable  housing  units.  The  institution 
enters  into  a  separate  written  contract  with 
the  other  organization  to  provide  the 
organization  with  an  unrestricted  grant  of 
$9,000.  Because  the  contracts  were 
negotiated  in  a  coordinated  fashion,  the 
contracts  must  be  aggregated  under  the  rule. 
When  aggregated,  the  contracts  would  meet 
the  statute's  $10,000  dollar  threshold  and 
each  contract  would  be  a  covered  agreement. 

Example  2:  A  bank  holding  company 
announces  its  intention'to  acquire  an  insured 
depository  institution.  A  Florida-based  group 
and  a  California-based  group  independently 
approach  the  bank  holding  company  to  seek 
funding  for  specific  projects  and  separately 
negotiate  written  contracts  with  the  bank 
holding  company.  The  contracts  would  not 
be  aggregated  under  the  rule,  and  each 
contract  would  be  a  covered  agreement  only 
if  that  contract  on  its  own  met  the 
requirements  of  the  rule. 

7.  Mtiltiparty  Agreements 

The  agencies  requested  comment  on 
how  the  rule  should  apply  in 
circumstances  where  a  covered 
agreement  involves  several  parties  and  a 
CRA  communication  has  been  made  by 
or  concerning  only  one  of  the  parties. 
This  issue  arises  where  several  NGEPs 
enter  into  a  covered  agreement  with  an 
insured  depository  institution  and  only 
one  of  the  entities  or  persons  has  made 
a  CRA  communication  or  where  a  NGEP 
has  a  CRA  communication  concerning 
one  insured  depository  institution  and 
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subsequently  enters  into  a  covered 
agreement  jointly  with  the  institution 
and  several  other  imaffiliated  insured 
depository  institutions.  Several 
commenters  indicated  that  the 
disclosure  and  reporting  requirements 
of  the  rule  should  only  apply  to  parties 
to  a  covered  agreement  that  have 
engaged  in  a  CRA  commimication. 

The  final  rule  provides  that  a  NGEP 
that  is  a  party  to  a  covered  agreement 
that  involves  multiple  NGEPs  is  not 
required  to  comply  with  the 
requirements  of  the  rule  if  two 
requirements  are  met.  (See  section 

.3(d).)  First,  the  NGEP  must  not 

have  had  a  CRA  commimication 
concerning  any  insured  depository 
institution  or  affiliate  that  is  a  party  to, 
or  an  affiliate  of  a  party  to,  the 
agreement.  Second,  no  officer,  employee 
or  representative  of  the  NGEP  identified 

in  section .3(b)(4)  of  the  rule  may 

have  knowledge  at  the  time  the 
agreement  is  entered  into  that  another 
NGEP  that  is  a  party  to  the  agreement 
has  had  a  CRA  commimication. 
Similarly,  an  insured  depository 
institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  that  involves 
multiple  insured  depository  institutions 
or  affiliates  is  not  subject  to  the 
disclosure  and  reporting  requirements  if 
(1)  no  NGEP  that  is  a  party  to  the 
agreement  has  had  a  CRA 
communication  with  or  concerning  the 
institution  or  affiliate,  and  (2)  no  officer 
or  employee  of  the  institution  or  affiliate 

identified  in  section .3(b)(3)(i)  has 

knowledge  that  the  NGEP  has  had  a 
CRA  communication  with  another 
insured  depository  institution  or 
.  affiliate  that  is  a  party  to  the  agreement. 
In  the  context  of  multiparty  agreements, 
covering  parties  that  have  knowledge  of 
a  CRA  communication  by  other  parties 
to  the  agreement  assures  that  parties  do 
not  avoid  the  requirements  of  the  CRA 
Sunshine  provisions  by  refi^ining  from 
making  a  CRA  communication  because 
the  party  is  aware  that  the 
communication  has  already  been  made 
by  another  party. 

B.  Disclosure  of  Covered  Agreements 

Section  48(a)  requires  that  each  party 
to  a  covered  agreement  fully  disclose 
the  agreement  in  its  entirety  and  make 
the  full  text  of  the  agreement  available 
to  the  public  and  the  appropriate  agency 
with  supervisory  responsibility  over  the 
relevant  insured  depository 
institution.  21  The  disclosure 
requirements  of  section  48  apply  only  to 


covered  agreements  entered  into  after 
November  12, 1999.^2 

1.  Disclosure  to  the  Public 


Section 


.6  of  the  final  rule 


requires  that  each  party  to  a  covered 
agreement  make  a  complete  copy  of  the 
agreement  available  to  any  member  of 
the  public  upon  request.  A  covered 
agreement  must  be  made  available 
during  the  entire  term  of  the  agreement 
and  the  12  month  period  following 
expiration  of  the  agreement,  without 
regard  to  whether  funds  are  paid  or 
received  under  the  agreement  during  the 
year  in  which  a  request  for  the 
agreement  is  made.  A  party  may  charge 
the  requestor  for  the  costs  of  copying 
and  sending  an  agreement,  so  long  as 
the  fees  are  reasonable. 

Commenters  generally  supported 
having  maximimi  flexibility  to  make 
covered  agreements  available  to  the 
public  and  to  charge  requestors 
reasonable  fees  to  cover  the  costs  of 
making  covered  agreements  available.  ^3 
Accordingly,  the  final  rule  does  not 
prescribe  any  particular  method  a  party 
must  employ  in  making  a  covered 
agreement  available  to  the  public.  The 
agencies  expect  that  parties  to  covered 
agreements  will  employ  methods  of 
making  agreements  available  that  will 
not  require  requestors  to  go  through 
unreasonable  efforts  to  obtain  the 
agreements.  For  example,  a  party  may 
make  a  covered  agreement  available  to 
any  individual  or  entity  by  mailing  it  to 
the  requestor.  A  party  also  may  mdce  an 
agreement  available  to  an  individual  or 
entity  with  access  to  the  Internet  by 
posting  the  agreement  on  a  publicly 
accessible  website  or  to  members  of  the 
public  within  a  local  geographic  area  by 
making  the  agreement  available  at  an 
office  within  that  area.  In  addition,  a 
party  may  choose  to  publish  a  list  of  its 
covered  agreements  and  provide  the  full 
text  of  an  agreement  only  to  any 
individual  or  entity  that  requests  a 
particular  agreement  identified  in  the 
list. 

Several  commenters  requested 
clarification  concerning  how  a  party 
should  comply  with  the  statute's  public 
disclosure  requirement  when  a  covered 


"  12  U.S.C.  1831y(a). 


■'^  The  rule  includes  special  transition  provisions 
governing  the  disclosure  of  covered  agreements 
entered  into  after  Novemtjer  12. 1999.  but  before  the 
effective  date  of  the  rule.  See  section  IIl.D  below. 

"  Some  commenters  questioned  whether  a  party 
to  a  covered  agreement  may  also  charge  a  requestor 
for  the-cost  of  searching  its  records  for  covered 
agreements.  The  final  rule,  like  the  provisions  of  the 
CFA  Regulations  governing  the  public  availability 
of  information  in  an  insured  depository  institution's 
CRA  public  file,  does  not  authorize  the  recovery  of 
search  costs.  See  12  CFR  25.43  (OCX:);  12  CFR 
228.43  (Board);  12  CFR  345.43  (FDIC):  12  CFR 
563e.43  (OTS). 


agreement  consists  of  or  involves 
multiple  documents.  For  example, 
commenters  questioned  whether  all  of 
the  supporting  documentation  delating 
to  a  loan  or  grant  must  be  disclosed.  The 
final  rule  follows  the  statute  and 
requires  only  that  the  written  contract, 
arrangement,  or  understanding  be 
disclosed  and  does  not  require  the 
disclosure  or  supporting 
documentation.  When  the  covered 
agreement  consists  of  a  single 
document,  that  document  must  be 
disclosed.  When  the  covered  agreement 
consists  of  or  is  reflected  by  multiple 
documents,  the  party  may  disclose  all  of 
the  written  documentation  relating  to 
the  agreement  or  only  those  ddcuments 
that  set  forth  the  primary  terms  of  the 
agreement,  including  (1)  the  names  and 
addresses  of  the  parties  to  the 
agreement;  (2)  the  amount  of  any 
payments,  fees,  loans,  or  other 
consideration  to  be  made  or  provided  by 
any  party  to  the  agreement;  (3)  any 
description  of  how  the  funds  or  other 
resources  provided  under  the  agreement 
are  to  be  used;  and  (4)  the  term  of  the 
agreement  (if  the  agreement  establishes 
a  term). 

Several  commenters  requested  that 
the  rule  estabUsh  a  fixed  period  of  time, 
such  as  30  days,  within  which  a  party 
must  respond  to  a  request  for  a  covered 
agreement.  The  final  rule  follows  the 
text  of  section  48  and  does  not  specify 
a  time  period  for  responding  to  public 
requests  for  an  agreement.  The  agencies 
expect  that  the  parties  will  promptly 
respond  to  requests  bom  the  public  for 
covered  agreements. 

As  with  the  proposed  rule,  the  final 
rule  gives  discretion  to  an  insured 
depository  institution  to  fuffill  its  public 
disclosure  obligation  by  placing  a  copy 
of  a  covered  agreement  in  its  CRA 
public  file  and  making  it  available  in 
accordance  with  the  procedures  set 
forth  in  the  CRA  Regulations  relating  to 
public  files.  Several  commenters 
recommended  that  affiliates  of  insured 
depository  institutions  that  are  parties 
to  covered  agreement  also  be  permitted 
to  disclose  a  covered  agreement  to  the 
public  by  placing  it  in  the  CRA  public 
file  of  an  affiliated  insured  depository 
institution.  The  final  rule  allows 
affiliates  to  fulfill  their  disclosure 
obligations  in  this  manner  so  long  as  the 
affiliated  insured  depository  institution 
then  makes  the  agreement  publicly 
available  in  accordance  with  the  rules 
governing  public  disclosure  of 
information  in  the  CRA  public  file. 
When  an  affiliate  relies  on  the  CRA 
public  file  of  an  insured  depository 
institution  affiliate  to  fulfill  the 
disclosure  obligations  of  the  nUe.  it 
must  refer  members  of  the  public  that 
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request  a  copy  of  the  affiliate's  covered 
agreements  to  the  affiliated  instired 
depository  institution. 

The  proposed  rule  provided  that  the 
parties'  obligation  to  make  a  covered 
agreement  publicly  available  tem^ated 
12  months  after  the  end  of  the  term  of 
the  agreement,  and  the  agencies 
requested  comment  on  whether  this 
time  period  should  be  shorter  or  longer. 
Several  commenters  stated  that  the  time 
period  proposed  was  reasonable,  while 
others  advocated  a  shorter  time  period 
or  no  time  period  at  all  after  the  term 
of  an  agreement.  In  order  to  fulfill  the 
piirposes  of  section  48,  the  agencies 
believe  that  the  parties  to  a  covered 
agreement  must  make  the  agreement 
available  to  the  public  for  a  reasonable 
period  of  time.  After  reviewing  the 
comments  received,  the  final  rule 
continues  to  require  covered  agreements 
to  be  available  to  the  public  for  a  period 
of  12  months  after  the  term  of  the 
agreement. 

2.  Treatment  of  Confidential  and 
Proprietary  Information 

Section  48(h)(2)(A)  directs  the 
agencies  to  ensure  that  their 
implementing  regulations  "do  not 
impose  undue  burden  on  the  parties  [to 
a  covered  agreement]  and  that 
proprietary  and  confidential 
information  is  protected."^*  This 
provision  must  be  read  in  harmony  with 
section  48(a],  which  requires  that  a 
covered  agreement  "shall  be  in  its 
entirety  fully  disclosed,  and  the  full  text 
thereof  made  available  *   *   *  to  the 
public."^^  Other  provisions  of  section 
48  require  the  reporting  of  the  terms  and 
value  of  covered  agreements,  the 
identity  of  the  parties  to  the  agreement, 
and  the  uses  of  funds  and  resources 
provided  under  covered  agreements. 

The  proposed  rule  provided  that  a 
party  could  withhold  information 
contained  in  a  covered  agreement  from 
public  disclosure  only  if  the  party 
received  a  determination  firom  the 
relevant  supervisory  agency  that  such 
information  could  be  withheld  by  the 
agency  under  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552)  (FOIA). 
The  agencies  noted,  moreover,  that  the 
Act's  directive  that  terms  of  covered 
agreements  be  made  available  to  the 
public  could  require  disclosure  of  some 
types  of  information  that  an  agency 
might  normally  be  able  to  withhold 
from  disclosure  under  the  FOIA. 

The  agencies  requested  comment  on  a 
number  of  issues  associated  with  the 
disclosure  of  potentially  confidential 
and  proprietary  information  in  covered 


"  12  U.S.C.  1831y(hX2MA). 
"12U.S.C.  1831y(a). 


agreements,  including  the  likelihood 
that  covered  agreements  would  contain 
confidential  and  proprietary 
information,  whether  FOIA  standards 
should  be  applied  in  determining 
whether  information  can  be  withheld, 
and  whether  alternative  procedures 
could  be  adopted. 

Commenters  indicated  that  covered 
agreements  may  often  contain 
information  they  ordinarily  consider  to 
be  confidential  or  proprietary,  such  as 
information  about  new  and  innovative 
programs  an  insured  depository 
institution  is  offering,  underwriting 
standards  for  loans,  competitive  pricing 
information,  or  personal  data  that  would 
otherwise  be  protected  under  applicable 
privacy  rules.  Some  commenters 
expressed  concern  that  the  requirement 
to  disclose  publicly  covered  agreements 
could  harm  their  competitive  position 
or  dissuade  insured  depository 
institutions  and  their  affiliates  from 
entering  into  agreements  with  NGEPs 
that  are  in  fulfillment  of  the  CRA. 

Many  commenters  indicated  that 
requesting  a  determination  of  whether 
information  can  be  withheld  from 
disclosure  from  the  relevant  superviswy 
agencies  would  be  burdensome  and 
time  consuming.  They  suggested  the 
agencies  streamline  the  process  for 
obtaining  such  determinations  or, 
alternatively,  provide  a  list  of 
information  that  a  party  could  withhold 
from  disclosure  without  obtaining  an 
agency  determination.  Many 
commenters  expressed  support  for  using 
the  FOIA  as  the  standard  for 
determining  whether  information  can  be 
withheld  from  public  disclosure. 

In  light  of  the  conunents  received,  the 
agencies  have  revised  the  procedures  for 
withholding  information  from  public 
disclosure  to  clarify  the  process  for 
determining  whether  information  can  be 
withheld  from  public  disclosiire  and 
limit  the  circumstances  in  which  the 
relevant  supervisory  agency  is  involved 
in  making  the  determination.  As 
discussed  above,  section  48  directs  that 
certain  information  in  covered 
agreements  be  disclosed.  Accordingly, 
the  final  rule  requires  the  disclosure  of 
the  following  information  contained  in 
a  covered  agreement: 

•  The  names  and  addresses  of  the 
parties  to  the  agreement; 

•  The  amount  of  any  payments,  fees, 
loans,  or  other  consideration  to  be  made 
or  provided  by  any  party  to  the 
agreement; 

•  Any  description  of  how  the  funds 
or  other  resources  provided  imder  the 
agreement  are  to  be  used; 

•  The  term  of  the  agreement  (if  the 
agreement  establishes  a  term);  and 


•  Any  other  information  that  the 
relevant  supervisory  agency  determines 
is  not  properly  exempt  from  public 
disclosure. 

The  agencies  anticipate  making  a 
determination  that  additional 
information  in  a  covered  agreement         f 
must  be  disclosed  only  in  response  to  a 
specific  request  for  such  a 
determination.  [See  section 

.6(b)(4).)  Any  such  request  must  be 

in  writing  and  submitted  to  the  relevant 
supervisory  agency  in  accordance  with 
its  rules  concerning  the  availability  of 
information.  26 

The  final  rule  allows  a  party  to  a 
covered  agreement  to  withhold  from 
public  disclosure  any  information  not 
described  above  if  the  party  believes  the 
relevant  supervisory  agency  could 
withhold  that  information  under  The 
FOIA.  There  is  no  requirement  that  the 
party  obtain  a  determination  boxn  the 
relevant  supervisory  agency  that  such 
information  can  be  withheld.  Standards 
the  agencies  use  to  determine  whether 
they  can  withhold  information  in  their 
records  from  public  disclosure  records 
are  contained  in  subsection  (b)  of  The 
FOIA  (5  U.S.C.  552(b)). 

With  regard  to  the  disclosure  of 
information  the  agencies  receive  under 
the  final  rule,  including  copies  of 
covered  agreements  and  annual  reports, 

section .8  provides  that  such 

information  wUl  be  made  available  in 
accordance  with  The  FOLA  and  the  rules 
regarding  the  availability  of  information 
of  the  relevant  supervisory  agency. 

3.  Filing  of  Covered  Agreement  With 
Agencies 

Section  48(a)  also  requires  each  party 
to  a  covered  agreement  to  make  the 
agreement  available  to  the  appropriate 
agency.  The  proposed  rule  required 
each  insiued  depository  institution  or 
affiliate  that  is  a  party  to  a  covered 
agreement  to  file  a  complete  copy  of  the 
agreement  with  each  relevant 
supervisory  agency  within  30  days  after 
entering  into  the  agreement.  NGEPs 
were  obligated  to  file  a  covered 
agreement  with  a  relevant  supervisory 
agency  within  30  days  of  receiving  a 
request  from  the  agency. 

Some  commenters  requested  that  the 
agencies  allow  insured  depository 
institutions  and  affiliates,  like  NGEPs,  to 
make  a  covered  agreement  available  to 
the  relevant  supervisory  agency  only 
upon  an  agency's  request.  Others 
suggested  that  the  rule  allow  insured 
depository  institutions  and  affiliates  the 
option  of  filing  with  the  agencies  either 


"See,  12  CFR  Part  4(OCX:);  12  CFR  Part  261 
(Board);  12  CTR  Part  309  (FDIC);  12  C2TI  Part  505 
and  31  CFR  Part  1  (OTS). 
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copies  of  covered  agreements  or  a  list  of 
their  covered  agreements.  Commenters 
also  suggested  that  the  agencies  allow 
insured  depository  institutions  and 
affiliates  to  file  covered  agreements  with 
the  agencies  on  a  periodic  basis,  such  as 
once  each  quarter  or  once  each  year, 
rather  than  30  days  after  entering  into 
each  agreement,  or  by  placing 
agreements  in  an  institution's  CRA 
public  file. 

The  agencies  believe  that  it  is 
important  for  the  agencies  to  receive 
notice  when  parties  enter  into  a  covered 
agreement  and  to  be  able  to  gain  prompt 
access  to  the  covered  agreement.  Such 
notice  and  access  allow  the  agencies  to 
monitor  compliance  by  the  parties  with 
the  disclosure  and  reporting 
requirements  of  section  48  and  respond 
to  requests  from  interested  members  of 
the  public  for  copies  of,  or  information 
related  to,  covered  agreements.  The 
agencies,  however,  have  sought  to 
streamline  the  agency  disclosure 
obligations  imposed  on  insured 
depository  institutions  and  affiliates  in 
a  manner  consistent  with  these 
principles. 

In  particular,  the  final  rule  allows  an 
insured  depository  institution  or 
affiliate  to  fuffiU  its  agency  disclosure 
obligation  by  filing,  within  60  days  after 
the  end  of  each  calendar  quarter,  either 
a  complete  copy  of  each  covered 
agreement  entered  into  during  the 
calendar  quarter,  or  a  list  of  all  covered 
agreements  entered  into  during  the 
calendar  quarter.  If  the  institution  or 
affiliate  elects  to  file  a  list  of  agreements 
with  the  agency,  the  list  must  provide 
the  following  information  concerning 
each  covered  agreement  entered  into 
during  the  relevant  calendar  quarter: 

•  "Tne  name  and  address  of  each  party 
to  the  agreement; 

•  The  date  the  agreement  was  entered 
into; 

•  The  estimated  total  value  of  all 
payments,  fee,  loans  and  other 
considerations  to  be  provided  by  the 
institution  or  any  affiliate  under  the 
agreement;  and 

•  The  date  the  agreement  terminates. 
An  institution  or  affiliate  that  files  a 

ist  of  covered  agreements  with  the 
relevant  supervisory  agency  must 
provide  any  relevant  supervisory  agency 
a  complete  copy  of  any  covered 
agreement  referenced  in  the  list  within 
7  calendar  days  of  receiving  a  request 
from  the  agency  for  the  agreement.  The 
rule  allows  an  agency  to  request  a  copy 
of  an  agreement  referenced  in  a  list  for 
up  to  36  months  after  the  term  of  the 
agreement.  The  final  rule  also  continues 
to  allow  insured  depository  institutions 
and  affiliates  that  are  parties  to  the  same 
covered  agreement  to  file  jointly  the 


appropriate  documents  with  each 
relevant  supervisory  agency. 

NGEPs  that  are  parties  to  covered 
agreements  must  make  a  complete  copy 
of  each  agreement  available  to  any 
relevant  supervisory  agency  on  the 
agency's  request.  The  NGEP  must 
provide  the  requesting  agency  with  a 
copy  of  the  agreement  within  30 
calendar  days  of  the  agency's  request 
As  with  disclosure  to  the  public,  a 
NGEP's  obligation  to  make  an  agreement 
available  to  an  agency  terminates  12 
months  after  the  end  of  the  agreement's 
term. 

Whenever  an  insiued  depository 
institution,  affiliate  or  NGEP  files  a  copy 
of  a  covered  agreement  with  an  agency- 
either  at  the  agency's  request  or,  in  the 
case  of  an  institution  or  affiliate,  as  part 
of  a  quarterly  filing-the  institution, 
affiliate  or  NGEP  must  provide  the 
agency  with  a  complete  copy  of  the 
agreement.  If  the  party  proposes  to 
withhold  information  contained  in  the 
agreement,  the  party  must  also  file  a 
public  version  of  the  agreement  that 
excludes  such  information  and  provide 
an  explanation  justifying  the  exclusions 
under  the  FOIA.  The  agencies  will  not 
keep  information  confidential  under  the 
FOIA  that  a  party  would  be  required  to 
disclose  to  the  public  imder  section  48. 
Accordingly,  the  parties  may  not 
propose  to  withhold,  and  the  agencies 
will  not  withhold  under  the  FOIA,  the 
types  of  information  in  a  covered 
agreement  that  a  party  must  make 
publicly  available  under  section 
.6(b)(3)  of  the  rule. 

4.  Relevant  Supervisory  Agency 

The  final  rule  continues  to  use  the 
term  "relevant  supervisory  agency"  to 
identify  the  appiopriate  agency  for  a 
particiilar  covered  agreement.  The 
agencies  have  moved  the  definition  of 

this  term  from  section .6  of  the  rule 

to  the  general  definitions  section 

(section .11)  because  the  term  is 

used  in  multiple  s^tions  of  the  rule. 
The  agencies  otherwise  have  made  no 
substantive  changes  to  the  definition. 
Under  the  rule,  the  "relevant 
supervisory  agency"  for  a  covered 
agreement  is: 

•  The  OCC  in  the  case  where — 

— The  parties  to  the  agreement  include 
a  national  bank  or  subsidiary  of  a 
national  bank;  or 

•  A  national  bank  or  subsidiary  or 
CRA  affiliate  of  a  national  bank  provides 
funds  or  resources  under  the  agreement; 

•  The  Board  in  the  case  where — 

—  The  parties  to  the  agreement  include 
a  state  member  bank,  subsidiary  of  a 
state  member  bank,  bank  holding 
company,  or  subsidiary  of  a  bank 


holding  company  (other  than  an 
insured  depository  institution  or 
subsidiary  thereof;  or 
— A  state  member  bank  or  subsidiary  or 
CRA  affiliate  of  a  state  member  bank 
provides  funds  or  resources  under  the 
agreement; 

•  The  FDIC  in  the  case  where — 

—  The  parties  to  the  agreement  include 
a  state  nonmember  bank  or  subsidiary 
of  a  state  nonmember  bank;  or 

— A  state  nonmember  bank  or 
subsidiary  or  CRA  affiliate  of  a  state 
nonmember  bank  provides  funds  or 
resources  under  the  agreement;  or 

•  The  OTS  in  the  case  where — 

—  The  parties  to  the  agreement  include 
a  savings  association,  subsidiary  of  a 
savings  association,  savings  and  loan 
holding  company  or  subsidiary  of  a 
savings  and  loan  holding  company;  or 

— A  savings  association  or  subsidiary  or 
CRA  affiliate  of  a  savings  association 
provides  funds  or  resources  imder  the 
agreement. 

Under  the  definition,  more  than  one 
agency  may  be  the  relevant  supervisory 
agency  with  respect  to  a  single  covered 
agreement.  For  example,  if  a  national 
bank,  state  nonmember  bank,  and  a 
savings  association  provide  funds 
pursuant  to  a  covered  agreement  entered 
into  by  their  parent  bank  holding 
company,  the  OCC,  FDIC,  OTS,  and 
Board  would  each  be  a  relevant 
supervisory  agency  for  the  agreement. 

Several  commenters  expressed 
concern  that  requiring  filings  with 
multiple  agencies  under  these 
circumstances  could  increase  the 
burden  of  complying  with  the  statute. 
Some  commenters  asserted  that  the  rule 
should  allow  all  filings  to  be  made  with 
one  regulatory  body,  such  as  the  Federal 
Financial  Institutions  Examinations 
Council,  and  asserted  that  such  a 
procedure  would  reduce  burden  or  help 
ensure  the  consistent  review  of 
confidential  and  proprietary 
information  that  may  be  contained  in  a 
covered  agreement. 

Section  48  directs  that  the 
"appropriate  Federal  banking  agency" 
receive  agreements  and  aimual  reports 
under  the  statute.  The  agencies  continue 
to  believe  that  the  rule  properly 
identifies  the  appropriate  Federal 
banking  agency  for  a  covered  agreement 
by  ensuring  that  a  covered  agreement 
and  its  related  annual  reports  are  filed 
with  the  agency  or  agencies  that  have 
supervisory  authority  over  the  insured 
depository  institution  or  affiliate  that  is 
involved  with  the  agreement,  either  as 
a  party  or  as  a  source  of  funds  or 
resources  paid  under  the  agreement. 


ims 
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C.  Annual  Reports 

The  Act  requires  each  NGEP,  insured 
depository  institution,  or  affiliate  of  an 
insured  depository  institution  that  is  a 
party  to  a  covered  agreement  to  file  a 
report  at  least  annually  concerning 
disbursement,  receipt  and  use  of  funds 
under  the  covered  agreement.  Section 

.7  of  the  final  rule  implements  these 

annual  reporting  requirements.  The 
rule's  annual  reporting  obligations 
apply  only  to  covered  agreements 
entered  into  on  or  after  May  12,  2000.^^ 

The  proposed  rule  required  each  party 
to  a  covered  agreement  to  file  an  annual 
report  for  the  fiscal  year  that  the 
agreement  was  entered  into  and  each 
subsequent  fiscal  year  during  the  term 
of  the  agreement.  The  proposal  also 
provided  that  a  NGEP  did  not  have  to 
file  an  annual  report  for  any  fiscal  year 
during  the  term  of  a  covered  agreement 
if  the  NGEP  did  not  receive  any  funds 
imder  the  covered  agreement  in  that 
year. 

Commenters  generally  supported  the 
reporting  exception  provided  to  NGEPs. 
Several  commenters  requested  that  the 
agencies  also  provide  insured 
depository  institutions  and  affiliates  a 
similar  exception  from  the  annual 
reporting  requirement  for  years  in 
which  an  institution  or  affiliate  does  not 
make  or  receive  payments,  fees,  or  loans 
imder  a  covered  agreement. 

Section  48  requires  a  NGEP  that  is  a 
party  to  a  covered  agreement  to  file  a 
report  at  least  once  a  year  providing  "an 
accounting  of  the  use  of  funds  received 
pursuant  to"  the  covered  agreement 
during  the  preceding  12-month 
period.  2B  The  Act  requires  an  insured 
depository  institution  or  affiliate  that  is 
a  party  to  a  covered  agreement  to  file  an 
annual  report  concerning  funds  or  other 
resources  provided  or  received  by  the 
institution  or  affiliate  under  the 
agreement  and  any  loans,  investments, 
or  services  provided  by  any  party  under 
the  agreement  diuing  the  preceding  12- 
mondi  period.29 

In  lignt  of  these  requirements  and  the 
comments  received,  the  final  rule 
provides  that  a  NGEP  must  file  an 
annual  report  for  each  fiscal  year  in 
which  the  NGEP  receives  or  uses  funds 
or  other  resources  under  a  covered 
agreement.  Because  the  statute  focuses 
on  both  the  receipt  and  use  of  funds  by 
a  NGEP  under  a  covered  agreement,  the 
agencies  have  modified  the  rule  to 


2^  The  rule  includes  special  transition  provisions 
governing  the  filing  of  annual  reports  that  relate  to 
the  fiscal  year  of  any  party  to  a  covered  agreement 
that  ends  prior  to  January  1.  2001.  See  section  IIl.D 
belpw. 

"SeeU.S.C.  1831y(c)(l). 

»SeeU.S.C1831y(b). 


require  a  NGEP  to  file  an  aimual  report 
for  any  fiscal  year  in  which  the  NGEP 
uses  funds  received  imder  a  covered 
agreement,  even  if  the  fimds  were  not 
received  in  that  year.  An  insiued 
depository  institution  or  affiliate  must 
file  an  annual  report  for  a  fiscal  year  if 
the  institution  or  affiliate  made  or 
received  any  payments,  fees,  or  loans 
tmder  a  covered  agreement  diuing  the 
fiscal  year,  or  has  data  that  must  be 
reported  on  loans,  investments,  and 
services  provided  by  any  party  to  the 
agreement  during  the  fiscal  year. 

These  requirements  ensure  that  a 
party  files  an  annual  report  for  each  year 
that  the  party  has  information  that  must 
be  provided  to  the  relevant  supervisory 
agency,  and  that  an  annual  report  is  not 
filed  for  any  fiscal  year  where  the 
relevant  party  has  no  information  that 
must  be  reported.  The  agencies  note  that 
a  NGEP  must  file  an  annual  report  for 
a  fiscal  year  if  it  received  or  used  any 
funds  or  other  resoiu-ces  under  the 
covered  agreement  during  the  fiscal 
year,  even  if  the  amouint  of  funds  or 
resources  received  or  used  are  less  than 
the  value  thresholds  discussed  above  for 
defining  a  covered  agreement.  Any 
annual  report  must  be  filed  with  each 
relevant  supervisory  agency  for  the 
covered  agreement. 

The  following  examples  illustrate 
these  reporting  requirements: 

Example  1 :  A  savings  association  and  a 
community  development  organization  enter 
into  a  3-year  covered  agreement  pursuant  to 
which  the  association  will  invest  $100,000  In 
the  organization.  The  savings  association  in 
fact  provides  $95,000  to  the  organization  in 
the  first  year  of  the  agreement  and  the 
remaining  $5,000  to  the  organization  in  the 
second  year  of  the  agreement,  and  the 
organization  uses  the  funds  in  the  fiscal  years 
that  they  are  received.  The  organization  must 
file  an  annual  report  with  the  OTS  for  each 
of  the  first  two  fiscal  years  of  the  agreement 
because  the  organization  received  and  used 
funds  under  the  agreement  in  those  years. 
The  savings  association  also  must  file  an 
annual  report  for  each  of  the  first  fiscal  two 
years  of  the  agreement  since  it  made 
payments  in  those  years.  Because  the 
organization  does  not  receive  or  use  funds 
under  the  covered  agreement  during  the  third 
year  of  the  agreement,  the  organization  and 
savings  association  would  not  be  required  to 
file  an  annual  report  with  the  OTS  for  that 
year. 

Example  2:  A  state  nonmember  bank  enters 
into  a  covered  agreement  with  a  commimity 
organization  to  make  Si  million  in 
community  development  grants  in  the 
community  over  the  next  5  years.  The 
community  organization  will  not  receive  any 
funds  or  other  resources  under  the  agreement 
(including  under  the  grants  as  they  are 
made),  nor  will  it  provide  any  services  imder 
the  agreement.  Both  parties  must  make  the 
covered  agreement  available  to  the  public 
and  the  FDIC.  In  addition,  the  state 


noiunember  bank  must  file  an  annual  report 
for  any  year  in  which  it  makes  payments 
concerning  grants  made  and  actions  taken 
under  the  agreement.  The  community 
organization  is  not  required,  however,  to  file 
any  annual  reports  concerning  the  agreement 
because  the  organization  receives  and  uses 
no  funds  or  resources  under  the  agreement. 

1.  Annual  Reports  Filed  by  NGEPs 

Section  48(c)  requires  each  NGEP  that 
is  a  party  to  a  covered  agreement  to  file 
a  report  at  least  annually  with  the 
appropriate  banking  agency  providing 
an  accounting  of  how  the  NGEP  used 
any  fimds  received  imder  the  covered 
agreement  during  the  previous  year.  The 
proposed  rule  required  the  annual 
report  filed  by  a  NGEP  to  set  forth  (1) 
the  name  and  mailing  address  of  the 
NGEP,  (2)  information  sufficient  to 
identify  the  covered  agreement  for 
which  the  report  is  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  it  was  entered 
into  or  by  providing  a  copy  of  the 
agreement,  and  (3)  the  amount  of  fimds 
received  by  the  NGEP  under  the  covered 
agreement  during  the  fiscal  year.  The 
final  rule  retains  these  information 
requirements. 

a.  Itemized  List  of  Uses  of  Funds. 
Section  48(c)  requires  that  the  annual 
report  of  a  NGEP  provide  a  detailed, 
itemized  accounting  of  how  the  NGEP 
used  during  the  previous  year  any  funds 
or  resources  received  under  the  covered 
agreement.  The  proposed  rule  required 
the  accounting  to  be  provided  in  one  of 
two  ways — either  a  description  of  the 
specific  purpose  or  purposes  for  which 
the  funds  were  used,  or  an  itemized  list 
of  the  amount  of  general  purpose  fimds 
used  for  pre-defined  expense  categories. 
The  proposed  rule  required  a  NGEP  to 
use  the  specific  purpose  reporting 
method  for  any  funds  or  other  resources 
that  the  NGEP  received  and  allocated  for 
a  specific  purpose.  Under  the  specific 
purpose  reporting  method,  the  NGEP 
would  provide  in  its  axmual  report  a 
description  of  each  specific  purpose  for 
which  the  funds  or  resources  were  used 
during  the  fiscal  year;  and  the  amount 
of  funds  or  resources  used  for  each 
specific  purpose  during  the  fiscal  year. 

For  funds  or  other  resources  that  were 
used  for  general  or  unspecified 
purposes,  the  proposed  rule  required 
the  NGEP  to  report  the  amount  of  funds 
used  during  the  fiscal  year  for  each 
category  of  expenses  included  in  the 
detailed,  itemized  list  set  forth  in 
section  48(c)(3).  These  categories 
required  the  NGEP  to  report  the 
aggregate  amount  of  funds  used  during 
the  fiscal  year  for  compensation  of 
officers,  directors,  and  employees; 
administrative  expenses;  travel 
expenses;  ^entertainment  expenses; 
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payment  of  consulting  and  professional 
fees;  and  other  expenses  and  uses. 

Commenters  generally  supported  the 
itemized  list  and  recommended  that  the 
agencies  not  use  their  statutory 
authority  to  expand  the  list  of  expense 
categories  included  in  section  48(c)(3). 
The  comments  received  concerning  the 
proposed  specific  purpose  reporting 
method  were  mixed.  Some  commenters 
supported  the  streamlined  reporting 
procedures  for  specific  purpose  funds 
because  they  believed  it  would  require 
the  reporting  of  less  information  than 
the  itemized  list  of  expenses.  Some 
commenters  that  supported  this 
reporting  method  requested  that  the 
agencies  provide  NGEPs  with  the  option 
of  using  the  specific  purpose  reporting 
method  or  the  detailed  itemized  list  to 
report  the  use  of  specific  purpose  funds. 

Several  commenters  opposed  the 
specific  purpose  reporting  method  on 
the  basis  that  section  48(c)  does  not 
provide  for  this  type  of  reporting.  In 
addition,  some  commenters  expressed 
concern  that  the  proposed  rule's 
definition  of  specific  purpose  funds  was 
too  broad  or  unclear  or  requested 
additional  guidance  on  when  a  NGEP 
receives  and  uses  funds  or  other 
resources  for  a  specific  purpose. 

Section  48(c)(1)  requires  a  NGEP  to 
provide  annually  "an  accounting  of  the 
use  of  funds  received  pursuant  to  each 
[covered]  agreement  during  the 
preceding  12-month  period."  3°  Section 
48(c)(3)  provides  that  this  annual 
accounting  "shall  include  a  detailed, 
itemized  list  of  the  uses  to  which  such 
funds  have  been  made,  including 
compensation,  administrative  expenses, 
travel,  entertainment,  consulting  and 
professional  fees  paid,  and  such  other 
categories,  as  determined  by  regulation 
by  the  appropriate  Federal  banking 
agency."  ^^  The  final  rule  implements 
these  requirements  by  providing  that  the 
annual  report  of  an  NGEP  must  provide 
a  detailed,  itemized  list  of  how  any 
funds  or  other  resources  received  by  the 
NGEP  at  any  time  under  the  covered 
agreement  were  used  during  the  fiscal 
year  using  the  categories  of  expenses 
included  in  section  48.  Unlike  the 
proposal,  the  list  must  disclose  how  the 
NGEP  during  the  fiscal  year  used  any 
funds  or  resources  received  under  the 
covered  agreement,  including  funds  or 
resources  that  were  received  in  a 
previous  fiscal  year  but  that  were  not 
used  in  that  fiscal  year.  The  agencies 
have  modified  the  rule  in  this  way  to 
more  closely  track  the  provisions  of 
section  48. 


'°12U.S.C.  1831y(c)(l). 
»>12U.S.Cl831y(c)(3). 


Under  section  48  and  the  rule,  the 
itemized  list  of  expenses  must  include, 
at  a  minimum,  the  amount  of  funds 
used  during  the  fiscal  year  for — 

•  Compensation  of  officers,  directors, 
and  employees; 

•  Administrative  expenses; 

•  Travel  expenses; 

•  Entertainment  expenses; 

•  Payment  of  consulting  and 
professional  fees;  and 

•  Other  expenses  and  uses  (specify 
expense  or  use). 

The  annual  report  may  reflect  the 
total  amount  of  fimds  from  all  sources 
that  the  NGEP  used  during  the  fiscal 
year  for  the  types  of  expenses  listed 
above.  The  agencies  may  determine 
from  this  and  other  information 
included  in  the  annual  report  the 
proportion  of  funds  that  the  NGEP 
received  under  the  covered  agreement 
that  were  used  for  each  category  of 
expenses  listed  above.  If  a  NGEP  uses 
funds  under  a  covered  agreement  for 
certain  categories  of  expenses,  such  as 
"travel  expenses,"  the  annual  report 
need  only  reflect  the  amount  used  for 
that  category. 

The  agencies  also  believe  that  it  is 
appropriate  and  consistent  with  the 
statute  to  allow  a  NGEP,  where  possible, 
to  provide  a  more  detailed  accounting  of 
how  it  used  funds  received  under  a 
covered  agreement.  A  more  detailed 
accounting  can  be  provided  when  a 
NGEP  allocates  and  uses  fimds  received 
under  a  covered  agreement  for  a  specific 
purpose  that  is  more  limited  than  the 
categories  of  expenses  listed  above,  i.e., 
it  is  for  a  specific  expense  in  one  of  the 
categories  listed  above. 

A  specific  purpose  would  not  include 
a  general  statement  that  funds  were 
received,  for  example,  for  services 
rendered  or  to  fund  a  general  program 
or  to  fund  a  project  that  involved 
spending  in  multiple  categories  from  the 
more  detailed  list.  Instead,  as  explained 
below,  the  final  rule  clarifies  that  this 
reporting  option  is  available  only  if  the 
NGEP  allocated  and  used  the  funds 
received  under  the  agreement  for  a 
purpose  that  is  at  least  as  specific  and 
limited  as  a  category  of  expenses  in  the 
itemized  list,  such  as  to  piut:hase  a 
computer  or  to  fund  a  specific  trip. 

Accordingly,  the  final  rule  allows  a 
NGEP  that  allocates  and  uses  funds 
received  under  a  covered  agreement  for 
a  specific  purpose  to  report  how  it  used 
such  funds  by  using  the  detailed, 
itemized  list,  or  stating  the  amount 
received  and  used  for  the  specific 
purpose  and  providing  a  brief 
description  of  the  specific  purpose.  In 
the  event  a  NGEP  chooses  to  use  the 
more  specific  reporting  option,  the 
NGEP  must  use  the  detailed,  itemized 


list  to  report  the  use  of  any  funds  that 
were  not  allocated  and  used  for  a 
specific  purpose. 

The  final  rule  includes  examples 
illustrating  these  reporting  provisions. 

[See  section .7(d)(5).)  The  first 

example  involves  a  NGEP  that  receives 
$15,000  under  a  covered  agreement  and 
uses  these  funds  to  support  its  general 
operations  during  the  fiscal  year.  In 
these  circumstances,  the  NGEP's  annual 
report  must  state  that  it  received 
$15,000  during  the  fiscal  year  under  the 
agreement  and  provide  the  total  amount 
of  funds  and  resources  that  the  NGEP 
used  during  the  fiscal  year  for  each 
category  of  expenses  included  in  the 
detailed,  itemized  list  [i.e.,  for 
compensation,  administrative,  travel 
and  entertainment  expenses,  consulting 
and  professional  fees,  and  other 
expenses  and  uses). 

The  second  example  involves  an 
organization  that  receives  $15,000  under 
a  covered  agreement  and  allocates  and 
uses  these  funds  during  the  fiscal  year 
to  purchase  computer  equipment  to 
support  its  activities.  Because  the 
organization  allocated  and  used  the 
funds  for  a  purpose  that  is  more  narrow 
and  limited  than  the  categories  of 
expenses  in  the  itemized  list,  the 
organization  would  have  the  option  of 
reporting  either  the  total  amount  it  used 
during  the  year  for  each  type  of  expense 
in  the  itemized  list  of  expenses 
described  above,  or  a  statement  that  it 
used  the  $15,000  to  purchase  computer 
equipment. 

The  third  example  involves  a  group 
that  receives  funds  under  a  covered 
agreement  and  uses  some  of  these  funds 
during  the  fiscal  year  for  a  specific 
purpose  (to  fund  a  particular  business 
trip)  and  some  of  the  funds  for  other 
purposes.  Since  the  group  did  not  use 
all  of  the  funds  for  a  specific  purpose, 
the  group's  annual  report  must  provide 
the  amount  that  the  group  used  during 
the  year  for  each  category  of  expenses  in 
the  itemized  list.  The  group  also  could 
report  that  it  allocated  and  used  a 
specified  portion  of  the  funds  for  the 
business  trip  and  briefly  describe  the 
trip. 

b.  Use  of  Other  Reports.  As  noted 
above,  section  48(h)(2)(A)  directs  the 
agencies  to  ensure  that  their  regulations 
implementing  section  48  "do  not 
impose  an  undue  burden  on  the 
parties."  ^^  The  Conference  Report  for 
the  Act  also  indicates  that  the  agencies 
should  allow  reporting  parties  to  use 
reports  prepared  for  other  purposes  to 
fulfill  the  annual  reporting 


"12U.S.C.  1831y(h)(2){A). 


2070  Federal  Register /Vol.  66,  No.  7 /Wednesday.  January  10,  2001 /Rules  and  Regulations 


requirements.  33  Accordingly,  the  final 
rule  does  not  require  that  a  NGEP's 
annual  report  be  prepared  on  a  special 
form  or  in  a  particular  format.  Instead, 
the  final  nde  provides  that  a  NGEP's 
annual  report  may  consist  of  or 
incorporate  reports  or  documents  that 
the  NGEP  has  prepared  for  public, 
internal  or  other  purposes  so  long  as  the 
documents  filed  with  the  relevant 
supervisory  agency  contain  all  of  the 
information  required  by  the  rule. 

The  preamble  to  the  proposed  rule 
indicated  that  the  agencies  had 
reviewed  several  tax  forms  conunonly 
filed  by  tax-exempt  nonprofit 
organizations  and  noted  that  Internal 
Revenue  Service  Return  of  Organization 
Exempt  From  Income  Tax  on  Form  990 
requires  the  filer  to  provide  information 
that  is  at  least  as  detailed,  and  in  some 
cases  more  detailed,  than  the  list  of 
expenses  required  imder  section  48(c). 
Accordingly,  the  preamble  to  the 
proposed  rule  specifically  indicated  that 
NGEPs  could  use  a  completed  Form  990 
to  provide  the  information  required  by 
the  rule. 

Commenters  expressed  overwhelming 
support  for  allowing  NGEPs  to  use 
documents  prepared  for  other  purposes 
to  fulfill  the  rule's  reporting 
requirements.  Commenters  in  particular 
praised  the  agencies  for  allowing  NGEPs 
to  use  a  Form  990  to  fulfill  their 
reporting  obligations  and  many 
requested  that  the  agencies  incorporate 
this  guidance  in  the  text  of  the  final 
rule.  In  response  to  these  requests,  the 
rule  expressly  allows  a  NGEP  to  use  a 
Form  990  to  provide  the  information 
required  by  the  rule  and  includes  an 
example  illustrating  how  a  NGEP  could 
use  a  Form  990  to  provide  the  expense 
information  required  by  the  rule.  (See 
section .7(d)(3)  and  (d)(5)(i).) 

Some  commenters  also  requested  that 
the  agencies  clarify  whether  a  NGEP 
could  use  other  tax  forms,  such  as  Short 
Form  Ret\im  of  Organization  Exempt 
From  Income  Tax  on  Form  990EZ,  to 
fulfill  its  annual  reporting  obligation. 
The  final  rule  continues  to  provide  that 
the  annual  report  of  a  NGEP  may  consist 
of  or  incorporate  any  report  or  Federal 
or  state  tax  form  so  long  as  the 
dociunents  submitted,  when  taken  as  a 
whole,  contain  all  of  the  information 
required  by  the  rule.  Accordingly,  a 
NGEP  could  incorporate  a  copy  of  an 
IRS  Form  990EZ  in  its  annual  report. 
However,  unless  the  form  contains  all 
the  information  required  by  the  rule,  the 
NGEP  must  supplement  the  form  with 
the  additional  information  necessary  to 
fulfill  the  rule's  reporting  requirements. 


"  See  H.R.  Conf.  Rep.  No.  106-434  at  179  (1999). 


c.  Consolidated  Annual  Reports 
Permitted.  The  proposed  rule  permitted 
a  NGEP  that  is  a  party  to  5  or  more 
covered  agreements  to  file  a  single 
consolidated  report  covering  all  of  the 
NGEP's  covered  agreements.  The 
agencies  requested  comment  on  whether 
consolidated  reports  should  be 
permitted  when  a  NGEP  is  party  to  2  or 
more  covered  agreements.  Commenters 
generally  expressed  support  for 
permitting  a  NGEP  to  file  consolidated 
reports  when  it  is  a  party  to  2  or  more 
agreements,  and  the  final  rule  makes 
that  change. 

A  NGEP's  consolidated  report  must 
identify  the  NGEP  filing  the  report  and 
each  agreement  covered  by  the  report.  In 
addition,  in  order  to  facilitate  the 
tracking  of  payments  imder  covered 
agreements,  the  final  rule  requires  that 
any  consolidated  annual  report  filed  by 
a  NGEP  indicate  the  amount  the  NGEP 
received  under  each  covered  agreement 
included  in  the  report  during  the  fiscal 
year.  All  other  information  required  by 
the  rule  may  be  provided  on  an 
aggregate  basis  for  all  agreements 
covered  by  the  annual  report.  Any 
consolidated  report  must  be  filed  with 
all  of  the  relevant  supervisory  agencies 
for  the  covered  agreements  included  in 
the  report.  The  rule  includes  an 
example  of  the  type  of  information  that 
must  be  included  in  a  consolidated 
annual  report  filed  by  a  NGEP.  [See 
section .7(d)(5)(iv).) 

2.  Aimual  Reports  Filed  by  Insured 
Depository  Institutions  and  Affiliates 

The  annual  reporting  requirements  for 
insured  depository  institutions  and 
affiliates  are  largely  specified  in  section 
48(b)  and  the  final  rule,  like  the 
proposal,  includes  these  requirements. 
The  annual  report  for  an  insured 
depository  institution  or  affiliate  must 
identify  the  entity  filing  the  report  and 
identify  the  covered  agreement  to  which 
the  annual  report  relates.  In  addition, 
the  aiuiual  report  must  provide: 

•  The  aggregate  amount  of  payments, 
fees  and  loans  (listed  sepcu-ately) 
provided  by  the  insured  depository 
institution  or  affiliate  under  the 
agreement  to  any  other  party  during  the 
fiscal  year; 

•  The  aggregate  amount  of  payments, 
fees  and  loans  (listed  separately) 
received  by  the  insured  depository 
institution  or  affiUate  imder  the 
agreement  from  any  other  party  during 
the  fiscal  year; 

•  A  description  of  the  terms  and 
conditions  of  any  payments,  fees,  or 
loans  provided  to,  or  received  from, 
another  party  under  the  agreement;  and 

•  The  aggregate  amount  and  number 
of  loans,  amount  and  number  of 


investments,  and  amoimt  of  services 

provided  under  the  covered  agreement 

to  any  NGEP  that  is  not  a  party  to  the 

agreement: 

— By  the  insured  depository  institution 

or  affiliate;  and 
— By  any  other  party  to  the  agreement,, 
unless  such  information  is  not  known 
to  the  insured  depository  institution 
or  affiliate  or  will  be  contained  in  an 
annual  report  filed  by  another  party. 
These  informational  requirements 
track  those  established  by  the  statute. 

The  rule  allows  an  insured  depository 
institution  and  an  affiliate  that  are 
parties  to  the  same  covered  agreement  to 
file  a  single,  consolidated  report  for  the 
agreement.  The  proposed  rule  also 
allowed  an  insured  depository 
institution  or  affiliate  that  is  a  party  to 
5  or  more  covered  agreements  to  file  a 
single  consolidated  report  relating  to  all 
of  the  agreements.  To  reduce  burden 
and  in  response  to  comments,  the  final 
rule  allows  insured  depository 
institutions  or  affiliates  that  are  a  party 
to  2  or  more  covered  agreements  to  file 
a  consolidated  annual  report. 

The  proposed  rule  would  have 
permitted  the  consolidated  report  of  an 
insiired  depository  institution  or 
affiliate  to  provide  aggregate  data  on  the 
amount  of  payments,  fees  and  loans 
provided  and  received  by  the  institution 
or  affiliate  under  all  agreements 
included  in  the  report,  and  on  the  loans, 
investment  and  services  provided  by  the 
other  parties  to  all  of  the  agreements 
included  in  the  report.  In  order  to 
facilitate  the  tracking  of  payments  made 
by  insured  depository  institutions  and 
affiliates  under  covered  agreements,  the 
final  rule  requires  that  any  consolidated 
report  filed  by  an  institution  or  affiliate 
state  the  amoimt  of  payments,  fees,  and 
loans  provided  by  the  institution  or 
affiliate  under  each  covered  agreement 
included  in  the  report.  The  final  rule 
continues  to  allow  a  consolidated  report 
to  provide  aggregate  information 
concerning  any  payments,  fees  and 
loans  received  by  the  institution  or 
affiliate  imder  all  of  the  agreements 
included  in  the  report,  and  concerning 
any  loans,  investments  and  services 
provided  by  other  parties  to  the 
agreements  included  in  the  report. 

3.  When  and  Where  Must  Annual 
Reports  Be  Filed 

The  final  rule  adopts  the  approach  for 
filing  annual  reports  taken  in  the 
proposed  rule  and  provides  that  each 
party  to  a  covered  agreement  generally 
must  prepare  and  file  an  annual  report 
with  each  relevant  supervisory  agency 
for  the  fiscal  year  in  which  the  party 
enters  into  the  agreement  and  each 
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subsequent  fiscal  year  during  the  term 
of  the  covered  agreement.  In  order  to 
provide  maximum  flexibility,  the  final 
rule  also  permits  a  party  to  elect  to  use 
the  calendar  year  as  its  fiscal  year  for 
purposes  of  the  rule.  Using  a  fiscal  year 
reporting  period  permits  a  party  to 
coordinate  preparation  of  its  annual 
reports  with  oUier  documents  or  reports 
that  typically  are  prepared  on  a  fiscal 
year  basis.  Commenters  generally 
supported  this  approach  and  the 
agencies  have  made  no  changes  to  the 
proposed  rule. 

As  in  the  proposal,  each  party  to  a 
covered  agreement  must  file  its  aimual 
report  for  a  fiscal  year  with  each 
relevant  supervisory  agency  within  6 
months  of  the  end  of  the  party's  fiscal 
year.  Some  commenters  requested 
additional  time  to  prepare  and  file 
annual  reports.  The  agencies  believe 
allowing  6  months  for  the  filing  of 
aimual  reports  gives  the  parties  to  a 
covered  agreement  a  reasonable  amount 
of  time  to  gather  the  information 
necessary  from  the  previous  fiscal  year 
and  prepare  the  report.  In  addition,  the 
time  period  is  similar  to  the  time  period 
that  parties  have  to  prepare  tax  forms 
and  annual  reports  relating  to  the 
previous  fiscal  year.  For  example,  IRS 
rules  generally  require  an  IRS  Form  990 
to  be  filed  by  the  15th  day  of  the  5th 
month  after  the  end  of  an  organization's 
fiscal  year. 

Consistent  with  section  48(c)(2),  the 
rule  allows  a  NGEP  to  fuffill  its  filing 
requirement  by  providing  its  annual 
report  to  the  insured  depository 
institution  or  affiliate  that  is  a  party  to 
the  agreement.  In  response  to 
comments,  the  agencies  have  revised  the 
rule  to  allow  a  NGEP  up  to  6  months 
(rather  than  5)  after  the  end  of  its  fiscal 
year  to  provide  a  copy  of  its  annual 
report  to  the  appropriate  insured 
depository  institution  or  affiliate.  Any 
NGEP  that  uses  this  filing  option  must 
instruct  the  institution  or  affiUate  to  file 
the  report  with  all  of  the  relevant 
supervisory  agencies  on  behalf  of  the 
NGEP.  An  insured  depository 
institution  or  affiliate  that  receives  an 
annual  report  from  a  NGEP  in  this 
manner  must  forward  it  to  the  relevant 
supervisory  agencies  within  30  days. 
This  procedure  reduces  the  likelihood 
that  annual  reports  will  be  filed  with  the 
wrong  agency  because  the  insured 
depository  institution  or  affiliate  will 
know  its  relevant  supervisory  agency 
while  the  NGEP  may  not. 

D.  Effective  Dates  of  Disclosure  and 
Reporting  Requirements 

As  discussed  above,  the  disclosure 
provisions  of  section  48  apply  to  all 
covered  agreements  entered  into  after 


November  12, 1999,  and  the  annual 
reporting  provisions  apply  to  all 
covered  agreements  entered  into  on  or 
after  May  12,  2000. 

1.  Agreements  That  Are  Amended  or 
Renewed  After  Statutory  Dates 

A  written  modification,  amendment, 
renewal,  or  extension  of  an  agreement 
creates  a  new  agreement.  Thus,  if  an 
agreement  entered  into  before  November 
12, 1999,  is  modified,  amended, 
renewed  or  extended  after  that  date,  the 
parties  must  disclose  the  entire  new 
agreement  in  accordance  with  the  rule's 
requirements  if  the  agreement  meets  the 
criteria  to  be  a  covered  agreement. 

Example:  An  insured  depository 
institution  and  a  community  organization 
entered  into  a  written  agreement  in  January 
1999  that  calls  for  the  institution  to  place  an 
ATM  in  the  local  community  by  January 
2001.  In  September  2000,  the  parties  entered 
into  a  written  modification  of  the  agreement 
that  calls  for  the  institution  to  establish  a 
full-service  branch  rather  than  an  ATM.  If  the 
modified  agreement  meets  the  criteria  to  be 
a  covered  agreement,  each  party  must 
disclose  the  modified  agreement  in 
accordance  with  the  rule  and  the  insured 
depository  institution  must  file  any  annual 
reports  required  by  the  rule  concerning  the 
agreement.  (The  organization  would  not  be 
required  to  file  an  annual  report  because  it 
does  not  receive  any  funds  or  resources 
under  the  agreement.) 

2.  Transition  Rules 

Section .10  of  the  final  rule 

contains  special  transition  provisions 
governing  the  disclosure  and  reporting 
for  covered  agreements  that  were 
entered  into  after  the  dates  set  forth 
above,  but  before  April  1,  2001,  the 
effective  date  of  the  final  rule. 

a.  Disclosure  to  Public.  The  final  rule 
provides  that  a  covered  agreement  that 
was  entered  into  after  November  12, 
1999,  and  that  terminates  before  April  1, 

2001 ,  the  effective  date  of  the  rule,  must 
be  made  publicly  available  in 
accordance  with  the  procedures  in 
section .6  of  the  rule  until  April  1, 

2002,  one  yeM  after  the  effective  date  of 
the  rule.  The  agencies  believe  this 
requirement  provides  the  public  with  a 
reasonable  opportunity  to  obtain  copies 
of  the  agreements  consistent  with  the 
requirements  of  section  48.  Parties  to 
such  covered  agreements  are  not 
required  to  make  the  agreements 
available  to  the  public  until  the  final 
rule  becomes  effective. 

b.  Disclosure  to  Relevant  Supervisory 
Agency.  The  final  rule  requires  a  NGEP 
to  make  any  covered  agreement  that  was 
entered  into  after  November  12, 1999, 
and  that  terminates  prior  to  April  1, 
2001,  available  to  the  relevant 
supervisory  agency  upon  request  until 


April  1,  2002.  Insured  depository 
institutions  and  affiliates  that  are  a  party 
to  any  such  agreement  must  make  the 
agreement  available  to  the  relevant 
supervisory  agency  by  June  30,  2001.  by 
providing  the  agency  either  a  copy  of 
the  agreement  or  a  list  identifying  the 
agreement  in  accordance  with  section 
.6(d)  of  the  rule. 

c.  Annual  Reporting.  The  final  rule 
also  includes  a  special  transition  rule 
for  annual  reports  that  relate  to  fiscal 
years  that  end  on  or  before  December 
31,  2000.  Under  this  provision,  if  an 
insured  depository  institution,  affiliate 
or  NGEP  is  a  party  to  a  covered 
agreement  that  was  entered  into 
between  May  12,  2000,  and  December 
31,  2000,  and  has  a  fiscal  year  that  ends 
within  that  period,  the  institution, 
affiliate  or  NGEP  must  file  an  annual 
report  concerning  the  covered 
agreement  with  the  relevant  supervisory 
agency  by  June  30,  2001 ,  relating  to  that 
fiscal  year.  3*  The  annual  report  must 
provide  the  information  described  in 

section .7  of  the  rule.  For  any  fiscal 

year  that  ends  after  December  31.  2000. 
the  party  would  follow  the  reporting 
procedures  in  section .7  of  the  rule. 

Example.  On  May  30,  2000,  a  NGEP  and 
insured  depository  institution  entered  into  a 
covered  agreement  for  the  institution  to  make 
a  grant  of  $30,000  in  two  $15,000 
installments.  The  first  installment  was  made 
on  June  15,  2000  and  the  second  on 
December  15,  2000.  The  fiscal  year  of  the 
NGEP  ended  on  June  30,  2000.  The  NGEP  is 
required  to  file  an  annual  report  for  its  fiscal 
year  that  ended  June  30,  2000.  no  later  than 
June  30.  2001.  This  report  would  reflect  the 
June  15,  2000.  payment  received  by  the 

NGEP.  Under  section .7  of  the  rule,  the 

NGEP  would  then  file  a  second  annual  report 
by  December  31,  2001,  for  its  fiscal  year 
ending  June  30,  2001.  This  second  annual 
report  would  reflect  the  December  15,  2000, 
payment. 

E.  Compliance  Provisions 

The  final  rule  makes  no  substantive 
changes  to  the  compliance  provisions 
that  were  proposed.  Section  48(g) 
specifically  provides  that  nothing  in 
section  48  authorizes  the  agencies  to 
enforce  the  provisions  of  any  covered 
agreement.  "The  proposed  rule 
incorporated  this  provision  and  the  final 

rule  retains  it.  (See  section .9(e)) 

This  is  consistent  with  the  long- 
standing policy  of  the  agencies  that 
CRA-related  agreements  entered  into 
between  insured  depository  institutions 
(or  their  affiliates)  and  NGEPs  are 
private  matters  between  the  parties  and 
are  not  enforced  by  the  agencies. 


'■•  A  NGEP  may  comply  with  this  requirement  by 
providing  a  copy  of  the  annual  report  by  (une  30. 
2001.  to  an  insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement  in 
accordance  with  section .7(f)(2). 


2072 


Federal  Register /Vol.  66.  No.  7  /  Wednesday,  January  10.  2001 /Rules  and  Regulations 


Some  commenters  objected  that  the 

compliance  provisions  in  section .9 

(a)  through  (c)  only  apply  to  NGEPs  and 
do  not  apply  to  insured  depository 
institutions  and  affiliates.  The  agencies 
may  enforce  compliance  by  insured 
depository  institutions  and  affiliates 
with  the  disclosure  and  reporting 
requirements  of  section  48  using  the 
cease  and  desist  and  other  enforcement 
powers  granted  in  section  8  of  the  FDI 
Act.3s  Section  8  of  the  FDI  Act, 
however,  applies  only  to  insined 
depository  institutions,  affiliates  and 
institution-affiliated  parties,  as  defined 
in  the  FDI  Act.  The  provisions  of  section 
8  of  the  FDI  Act,  therefore,  generally  do 
not  apply  to  NGEPs  that  are  parties  to 
a  covered  agreement.  Section  48(f) 
instead  includes  special  compliance 
provisions  applicable  to  NOB'S  that  are 
party  to  a  covered  agreement. ^^ 

Under  these  provisions,  the  material 
and  willful  failure  of  a  NGEP  to  comply 
with  section  48  may  cause  the  related 
covered  agreement  to  be  unenforceable. 
In  particular,  under  the  section  48(f)(1), 
if  the  appropriate  agency  determines 
that  a  NGEP  has  willfully  failed  to 
comply  with  section  48  in  a  material 
way,  and  the  NGEP  does  not  comply 
with  the  law  after  receiving  notice  and 
a  reasonable  period  of  time  to  correct 
the  area  of  noncompliance,  the 
agreement  thereafter  is  unenforceable  by 
operation  of  section  48. 

Consistent  with  section  48(f)(3),  the 
rule  provides  that  inadvertent  or  de 
minimis  errors  in  reports  or  other 
documents  filed  with  an  agency  under 
the  rule  will  not  subject  the  filing  party 
to  any  penalty.  The  rule  requires  the 
agencies  to  provide  a  NGEP  written 
notice  and  an  opportimity  to  respond 
before  determining  the  NGEP  has  not 
complied  with  the  rule,  and  allows  the 
NGEP  at  least  90  days  to  correct  a 
willful  and  material  violation. 

The  rule  also  clarifies  that,  in  these 
circiunstances,  the  agreement  becomes 
unenforceable  only  by  the  party  that  has 
willfully  and  materially  felled  to 
comply  with  the  rule.  Any  other  party 
to  the  agreement  may  continue  to 
enforce  the  agreement  against  the 
noncomplying  party.  The  agencies 
believe  this  construction  is  the 
interpretation  that  is  most  consistent 
with  the  language  and  purpose  of  the 
Act.  The  agencies  note  that  an 
alternative  construction  could 


»Seel2U.S.C.  1818. 

^  Other  Federal  statutes  outside  the  banking  laws 
also  may  provide  for  penalties  if  an  insured 
depository  institution,  affiliate,  or  NGEP  fails  to 
comply  with  the  agency  disclosure  and  reporting 
requirements  of  section  48  or  includes  false 
information  in  a  filing  made  with  an  agency  under 
section  48.  See,  e.g.  18  U.S.C.  1001. 


encourage  NGEPs  to  violate  the  statute 
in  an  attempt  to  avoid  performance 
imder  a  legally  binding  contract,  thereby 
frustrating  the  purpose  of  the  statute.  If 
the  insured  depository  institution  or 
affiliate  elects  not  to  enforce  the  covered 
agreement  against  the  noncomplying 
NGEP,  the  appropriate  agency  may 
assist  the  institution  or  affiliate  in 
identifying  a  successor  NGEP  to  assume 
the  responsibilities  of  the  NGEP  imder 
a  covered  agreement  that  has  become 
imenforceable. 

Section  48(0(1  )(B)  also  provides  that, 
if  an  individual  diverts  funds  or 
resources  received  under  a  covered 
agreement  for  his  or  her  personal 
financial  gain  and  contrary  to  the 
purposes  of  the  agreement,  the 
appropriate  agency  may  order  the 
individual  to  disgorge  the  funds  and/or 
prohibit  the  individual  from  being  a 
party  to  any  covered  agreement  for  up 
to  10  years.  As  noted  above,  section  48 
specifically  provides  that  it  does  not 
authorize  the  agencies  to  enforce  any 
provision  of  a  covered  agreement.  If, 
however,  a  court  or  other  body  of 
competent  jurisdiction  determines  that 
an  individual  has  diverted  funds  or 
resources  for  personal  financial  gain  and 
contrary  to  the  piuposes  of  the 
agreement,  the  agencies  may  take  one  of 
the  actions  specified  in  the  statute. 

F.  Other  Definitions  and  Rules  of 
Construction 

1.  Nongovernmental  Entity  or  Person 

Section  48  applies  only  to  agreements 
entered  into  by  a  "nongovernmental 
entity  or  person"  with  an  insured 
depository  institution  or  affiliate.  For 
ease  of  reference,  the  rule  uses  the  term 
"NGEP"  instead  of  the  phrase 
"nongovernmental  entity  or  person." 
Some  commenters  requested  that  the 
agencies  exclude  certain  tjrpes  of 
entities  or  organizations  from  the 
definition  of  NGEP,  including 
government-sponsored  enterprises, 
credit  unions,  and  quasi-public  entities. 

The  final  rule  adopts  the  definition  of 
nongovernmental  entity  or  person  as 
proposed.  The  agencies  believe  this 
definition  properly  identifies  those 
entities  and  persons  that  are  not 
governmental  entities  and  persons  and, 
therefore,  are  within  the  meaning  of  the 
statutory  term  "nongovernmental  entity 
or  person."  Under  the  rule,  a  NGEP 
means  any  individual  or  entity  other 
than  the  U.S.  government,  a  state 
government,  a  unit  of  local  government, 
an  Indian  tribe,  or  any  department, 
agency,  or  instrumentality  of  such  a 
governmental  entity.  A  NGEP  does  not 
include  a  federally  chartered  public 
corporation  that  receives  federal  funds 


appropriated  specifically  for  that 
corporation.  A  nongovernmental  entity 
that  is  affiliated  with,  or  receives 
fimding  from,  such  a  federally  chartered 
public  corporation,  however,  would  not 
be  considered  a  NGEP  under  the  rule, 
unless  the  entity  independently 
qualified  for  an  exclusion. 

The  final  rule  also  does  not  treat 
insiued  depository  institutions  and  their 
affiliates  as  NGEPs.  Section  48  draws  a 
distinction  between  insured  depository 
institutions  and  their  affiliates,  on  one 
hand,  and  NGEPs  on  the  other  hand, 
and  imposes  separate  obligations  on 
these  two  groups. 

2.  Affiliate 

The  fined  rule  adopts  the  term 
"affiliate"  as  proposed.  The  term  is 
defined  in  the  FDI  Act  by  reference  to 
the  Bank  Holding  Company  Act.^^ 
Under  the  Bank  Holding  Company  Act, 
an  affiliate  is  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 
A  company  generally  is  considered  to 
control  another  entity  if  it  owns  or 
controls  25  percent  or  more  of  any  class 
of  the  other  entity's  voting  securities. 

The  final  rule  retains  the  special  rule 
of  construction  that  would  apply  in 
situations  where  an  insiued  depository 
institution  has  filed  an  application  with 
an  agency  to  become  affiliated  or  merge 
with  another  entity.  In  such 
circumstances,  a  NGEP  may  have  a  CRA 
communication  and  enter  into  an 
agreement  with  the  acquiring  insured 
depository  institution  (or  holding 
company  thereof)  concerning  the 
adequacy  of  the  CRA  performance  of  the 
target  institution.  The  agencies  believe 
these  types  of  contacts  constitute  a  CRA 
communication  under  section  48  and 
that  any  agreement  resulting  itom  such 
communication  is  a  covered  agreement 
if  it  otherwise  meets  the  requirements  of 
section  48.  Accordingly,  the  rule 
provides  that  an  insured  depository 
institution  is  deemed  to  be  an  affiliate 
of  any  company  that  would  be  under 
common  control  or  merged  with  the 
institution  pursuant  to  a  transaction  that 
is  pending  before  an  agency.  This  nde 
of  construction  applies  only  where  the 
agency  application  is  pending  at  both 
the  time  an  agreement  is  entered  into 
and  the  time  when  a  triggering  CRA 
communication  occurs.  An  example 
illustrating  this  point  is  provided  in 
section .3(c)(l)(iv)  of  the  final  rule. 

3.  CRA  Affiliate  Treated  as  Insured 
Depository  Institution 

The  CRA  Regulations  provide  that  an 
insured  depository  institution,  at  its 


"12  U.S.C.  1813(w)(6);  12  U.S.C.  184i(k). 
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election,  may  request  that  an  agency 
consider  certain  activities  conducted  by 
an  affiliate  in  evaluating  the  CRA 
performance  of  the  insured  depository 
institution. 38  In  these  circumstances,  the 
selected  activities  of  the  affiliate  are 
viewed  as  activities  of  the  insured 
depository  institution.  Accordingly,  the 
proposed  rule  provided  that  a  contact 
concerning  this  type  of  affiliate,  referred 
to  as  a  "CRA  affiliate,"  to  be  the 
equivalent  of  a  contact  concerning  an 
instired  depository  institution. 
Similarly,  the  proposed  rule  provided 
that  an  agreement  would  be  considered 
to  be  in  fiilfillment  of  the  CRA  if  it 
concerned  the  performance  of  any  of  the 
activities  in  the  list  of  factors  performed 
by  a  "CRA  affiliate"  of  an  insured 
depository  institution. 

The  agencies  requested  comment  on 
the  treatment  of  CRA  affiliates  and  how 
agreements  should  be  treated  that  relate 
to  affiliates  that  are  not  CRA  affiliates  at 
the  time  an  agreement  is  entered  into, 
but  become  CRA  affiliates  during  the 
term  of  an  agreement.  Commenters 
generally  did  not  object  to  the  definition 
of  CRA  affiliate  or  treating  activities  of 
such  an  affiliate  as  the  activities  of  the 
insured  depository  institution  for 
purposes  of  the  CRA  Sunshine 
provisions.  However,  several 
commenters  objected  to  an  existing 
agreement  becoming  a  covered 
agreement  diuing  the  term  of  an 
agreement  as  a  result  of  the  designation 
of  an  affiliate  as  a  CRA  affiliate. 

In  light  of  the  comments,  section 

.11(c)  of  the  final  rule  defines  a 

"CRA  affiliate"  as  any  company  that  is 
an  affiliate  of  an  insured  depository 
institution  and  whose  activities  were 
considered  by  an  agency  in  assessing 
the  CRA  performance  of  the  institution 
at  the  institution's  most  recent  CRA 
examination  prior  to  the  agreement.  In 
addition,  the  rule  provides  that  an 
insured  depository  institution  or 
affiliate  may  designate  a  company  as  a 
"CRA  affiliate"  at  any  time  prior  to  the 
time  a  covered  agreement  is  entered  into 
by  informing  the  NGEP  that  is  a  party 
to  the  agreement  of  such  designation. 

Section .4(b)  of  the  final  rule 

requires  that  an  insured  depository 
institution  or  affiliate  inform  the  other 
parties  to  a  covered  agreement  if  the 
agreement  concerns  the  activities  of  a 
CRA  affiliate.  The  institution  or  affiliate 


M  See  CRA  lending  test  (12  CFR  25.22(cT, 
228.22(c),  345.22(c)  and  563e.22(c));  CRA 
investment  test  (12  CFR  25.23(c),  228;23(c), 
345.23(c)  and  563e.23(c));  CRA  service  test  (12  CFR 
25.24(c),  228.24(c),  345.24(c)  and  563e.24(c));  CRA 
community  development  test  for  wholesale  and 
limited-purpose  institutions  (12  CFR  25.25(d). 
228.25(d),  345.25(d)  and  5632.25(d)):  and  CRA 
strategic  plans  (12  CFR  25.27(c),  228.27(c), 
245.27(c)  and  563e.27(c)). 


must  provide  this  notification  not  later 
than  die  time  the  agreement  is  entered 
into.  The  agencies  are  of  the  view  that 
an  agreement  that  relates  to  an  affiliate 
that  is  not  a  CRA  affiliate  at  the  time  the 
parties  enter  into  an  agreement  cannot 
become  a  covered  agreement  if  the 
affiliate  becomes  a  CRA  affiliate  during 
the  term  of  the  agreement. 

Example  1 :  The  director  of  a  NGEP  submits 
a  written  conunent  to  a  Federal  banking 
agency  concerning  the  adequacy  of  the  CRA 
lending  performance  of  a  mortgage  company 
that  is  afliliated  with  an  insured  depository 
institution.  One  year  later,  the  director  of  the 
NGEP  negotiates  an  agreement  with  the 
mortgage  company  for  it  to  provide  $100 
million  in  mortgage  loans  in  low-  and 
moderate-income  neighborhoods  in  the  next 
year.  The  insured  depository  institution 
elected,  in  accordance  with  the  agencies' 
CRA  Regulations,  to  have  the  lending 
activities  of  the  mortgage  company 
considered  in  the  institution's  most  recent 
CRA  performance  evaluation.  The  mortgage 
affiliate,  therefore,  is  considered  a  CRA 
affiliate  with  respect  to  its  lending  activities. 
The  agreement  is  in  fulfillment  of  the  CRA 
for  purposes  of  section  48  and  the  NGEP  has 
engaged  in  a  CRA  communication  under 

section .3(a)(1)  because  the  selected 

activities  of  a  CRA  affiliate  and  contacts  with 
an  agency  regarding  a  CRA  affiliate  are 
considered  activities  of  and  contacts 
concerning  an  insured  depository  institution. 
Accordingly,  the  agreement  is  a  covered 
agreement. 

Example  2:  An  affiliate  of  an  insured 
depository  institution  engages  in  mortgage 
lending  and  provides  credit  coimseling 
services.  The  insured  depository  institution 
elected  to  have  only  the  mortgage  lending 
activities  of  the  affiliate  considered  in  its 
most  recent  CRA  performance  evaluation. 
The  affiliate  and  a  community  group  enter 
into  an  agreement  that  provides  for  the 
affiliate  to  provide  credit  counseling  services 
in  the  local  community.  The  agreement  is  not 
in  fulfilment  of  the  CRA  because  the  affiliate 
is  not  considered  a  CRA  affiliate  with  respect 
to  its  credit  counseling  activities. 
Accordingly,  the  agreement  is  not  a  covered 
agreement. 

4.  Term  of  Agreement 

Under  the  final  rule,  the  duration  of 
a  party's  obligation  to  make  a  covered 
agreement  publicly  available  and  to  file 
annual  reports  concerning  the 
agreement  is  based  on  the  term  of  the 
covered  agreement.  As  a  general  matter, 
the  term  of  an  agreement  ends  on  the 
agreement's  termination  date 
established  by  the  parties.  Agreements 
that  do  not  establish  a  termination  date 
are  deemed  for  purposes  of  the 
proposed  rule  to  terminate  on  the  last 
date  on  which  any  party  makes  any 
payments  or  provides  any  loan  or  other 
resources  under  the  agreement.  The  rule 
gives  the  agencies  discretion,  in 
appropriate  circumstances,  to  determine 
that  the  term  of  such  an  agreement  is  a 


shorter  or  longer  period.  The 
appropriate  agency  coiUd  exercise  this 
discretion,  for  example,  where  a  one- 
time grant  is  made  to  a  NGEP  late  in  a 
year  with  the  clear  expectation  that  the 
funds  would  be  used  in  the  next  year. 
In  such  circiunstances,  the  agency  could 
require  the  NGEP  to  file  an  annual 
report  for  the  next  year. 

IV.  Regulatory  Flexibility  Act  Analjrsis 

Office  of  the  Comptroller  of  the 
Currency 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  604)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  promidgating  a  final  rule 
that  was  subject  to  notice  and  comment, 
imless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitias.  The  OCC  believes  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
national  banks,  national  bank 
subsidiaries,  or  NGEPs  that  are  party  to 
covered  agreements  with  national  banks 
or  their  subsidiaries.  This  final  rule 
restates  the  statutory  requirements  and 
includes  provisions  designed  to  reduce 
the  regulatory  burden  on  entities  and 
persons  of  all  sizes.  The  OCC  has 
prepared  the  following  final  regulatory 
flexibility  analysis  because  the  Gramm- 
Leach-Bliley  Act  imposes  requirements 
that  are  new  to  the  OCC  and  those 
subject  to  the  rule,  and  because  the  OCC 
is  imable  at  this  time  to  estimate 
definitively  the  economic  impact  of 
compliance  with  the  new  requirements 
of  the  rule. 

Need  for  and  Objectives  of  Rule 

As  discussed  above,  this  rule 
implements  the  CRA  Sunshine 
provisions  of  section  48  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831y),  which  was  enacted  by  section 
711  of  the  Gramm-Leach-Bliley  Act 
(Pub.  L.  106-102,  113  Stat.  1465  (1999)), 
The  rule's  objectives  are  to  inform 
insured  depository  institutions, 
affiUates  of  insined  depository 
institutions,  and  NGEPs  on  how  to 
comply  with  section  48  by: 

(1)  Identifying  those  agreements  that 
are  covered  by  section  48,  including 
describing  the  circumstances  in  which 
an  agreement  is  in  fulfillment  of  the 
CRA; 

(2)  Providing  procediu^s  for  the 
disclosure  of  covered  agreements  to  the 
public  and  the  relevant  supervisory 
agency;  and 

(3)  Providing  procedures  for  preparing 
and  filing  annual  reports  relating  to 
covered  agreements  with  the  relevant 
supervisory  agency. 
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New  Compliance  Requirements 

The  final  rule  contains  new 
compliance  requirements  that  require 
insured  depository  institutions, 
affiliates,  and  NGEPs  that  enter  into  a 
covered  agreement  to  make  the 
agreement  available  to  members  of  the 
public  and  to  the  appropriate  agency, 
and  to  file  an  annual  report  wi^  the 
appropriate  agency  concerning  the 
disbursement  and  use  of  funds  under 
the  agreement.  These  reporting 
provisions  are  required  by  section  48 
and  apply  regardless  of  the  size  of  the 
insiu^  depository  institution,  affiliate, 
or  NGEP.  The  agencies  have  sought  to 
reduce  burden  of  compljring  with  these 
requirements  wherever  possible  and 
consistent  with  section  48. 

Comments  on  the  Initial  Regulatory 
Flexibility  Analysis 

Although  few  commenters  addressed 
the  initial  regulatory  flexibility  analysis 
specifically,  many  conmienters 
addressed  the  regulatory  burdens 
associated  with  complying  with  the 
final  rule.  Many  commenters  noted  that 
section  48  was  broadly  worded  and 
commended  the  agencies'  efforts  to 
clarify  which  agreements  are  subject  to 
section  48  and  how  a  party  to  a  covered 
agreement  may  comply  with  the 
statute's  disclosure  and  reporting 
obligations.  Many  commenters, 
however,  expressed  concern  that  the 
scope  of  agreements  that  were  covered 
by  the  proposed  rule  would  result  in 
coverage  of  a  wide  range  of  agreements 
between  banking  organizations  and 
NGEPs  that  were  not  intended  to  be 
subject  to  the  disclosure  and  reporting 
requirements  of  section  48.  Many 
commenters  also  expressed  concern  that 
the  statute  and  the  rule  would 
discourage  banking  organizations  from 
entering  into  agreements  with  NGEPs  to 
provide  loans,  investments  or  banking 
services  in  their  local  communities. 

Commenters  also  provided  specific 
comments  on  the  disclosure  and  annual 
reporting  procedures  of  the  proposed 
rule.  These  conunents  are  discussed  in 
detail  in  part  m.  Commenters  generally 
supported  granting  the  parties  to 
covered  agreements  maximimi 
flexibility  in  disclosing  covered 
agreements  to  the  public  and  allowing 
the  parties  to  charge  reasonable  fees  for 
making  covered  agreements  available. 
Some  commenters  requested 
clarification  concerning  how  a  party 
should  comply  with  the  public 
disclosure  requirements  when  a  covered 
agreement  consists  of  midtiple 
documents.  Some  commenters 
supported  requiring  the  public 
disclosure  period  to  terminate  12 


months  after  the  term  of  the  agreement, 
as  proposed,  while  others  recommended 
a  shorter  time  period  or  no  time  period 
at  all  after  the  term  of  the  agreement. 

Many  commenters  expressed  concern 
that  the  procedures  in  the  proposed  rule 
for  obtaining  a  determination  from  an 
agency  that  information  in  covered 
agreements  may  be  withheld  from 
public  disclosure  was  vague  and  overly 
complicated.  Commenters  also 
expressed  concern  with  the  requirement 
that  an  insured  depository  institution 
and  affiliate  file  each  covered  agreement 
with  the  relevant  supervisory  agency 
within  30  days  of  entering  into  the 
agreement. 

Several  commenters  objected  to  the 
proposed  rule's  requirement  that  a 
NGEP  that  receives  and  uses  funds  or 
other  resources  for  a  specific  purposes 
must  follow  reporting  procedures  that 
are  different  from  the  detailed,  itemized 
list  that  is  described  in  section  48,  while 
others  supported  the  proposal. 
Commenters  also  requested  additional 
detail  on  the  circimistances  in  which 
funds  or  other  resources  are  received  for 
a  specific  purpose.  Commenters 
overwhelmingly  supported  the 
proposed  rule's  provisions  allowing 
NGEPs  to  use  Federal  tax  forms  and 
other  reports  to  fulfill  the  reporting 
requirements  of  the  rule. 

Several  commenters  requested  that 
insured  depository  institutions  and 
affiliates  have  an  exception  for  filing 
annual  reports  for  fiscal  years  in  which 
they  have  no  information  to  report. 
Some  commenters  also  requested  that  a 
form  be  adopted  for  insured  depository 
institutions  and  affiliates  to  use  in  filing 
annual  reports.  In  addition,  commenters 
generally  supported  the  option  of  filing 
consolidated  reports  for  NGEPs,  insured 
depository  institutions,  and  affiliates 
that  are  parties  to  two  or  more  covered 
agreements. 

Minimizing  Impact  on  Small 
Institutions 

Section  48  directs  the  OCC  and  the 
other  agencies  to  ensure  that  the  rule 
does  not  impose  an  undue  burden  on 
the  parties  to  covered  agreements.  The 
final  rule  includes  several  provisions 
that  are  designed  to  reduce  the  burden 
and  minimize  the  impact  of  the  nile  on 
insured  depository  institutions, 
affiliates  and  NGEPs.  including  small 
institutions,  affiliates  and  NGEPs.  Many 
of  the  provisions  of  the  proposed  rule 
that  were  supported  by  commenters 
were  retained  in  the  final  nde  and  other 
provisions  were  added  in  response  to 
comments  received  by  the  OCC  and  the 
other  agencies. 

The  final  rule  gives  parties  to  covered 
agreements  flexibility  in  determining 


how  to  make  a  covered  agreement 
available  to  the  public.  The  rule  permits 
an  insured  depository  institution  or 
affiliate  to  use  the  institution's  CRA 
public  file  to  disclose  covered 
agreements  to  the  public.  Parties  to 
covered  agreements  also  may  charge  a 
requestor  reasonable  fees  for  the  cost  of 
copying  and  mailing  covered 
agreements.  In  response  to  comments 
received,  the  final  rule  provides  a 
streamlined  method  parties  may  follow 
to  determine  whether  information  in  a 
covered  agreement  can  be  withheld 
fitim  public  disclosure  and  additional 
guidance  on  the  types  of  information 
that  must  be  disclosed. 

The  rule  requires  a  NGEP  to  file  a 
covered  agreement  with  a  relevant 
supervisory  agency  only  upon  request  of 
the  agency.  In  addition,  in  response  to 
comments,  the  final  rule  allows  an 
insured  depository  institution  or 
affiliate  to  make  a  covered  agreement 
available  to  the  relevant  supervisory 
agency  by  either  filing  a  copy  of  the 
covered  agreement  with  the  agency  or 
filing  with  the  agency  a  list  that  briefly 
describes  the  covered  agreements  to 
which  the  institution  or  affiliate  is  a 
party.  These  filings  must  be  m^.de  60 
days  after  the  end  of  the  relevant 
calendar  quarter.  The  final  rule  also 
permits  two  or  more  insiu^d  depository 
institutions  and  affiliates  that  are  parties 
to  the  same  covered  agreement  to  file 
jointly  the  information  that  must  be 
disclosed  to  the  relevant  supervisory 
agency. 

The  final  rule  provides  exceptions  to 
the  annual  reporting  requirements  for 
NGEPs  and  insured  depository 
institutions  and  affiliates  under  certain 
circumstances.  It  also  permits  parties  to 
covered  agreements  to  file  their  annual 
reports  on  either  a  fiscal  year  or 
calendar  year  basis.  The  rule  also  allows 
an  insured  depository  institution, 
affiliate,  or  NGEP  that  is  a  party  to  2  or 
more  covered  agreements  to  prepare  a 
single,  consolidated  annual  report 
concerning  all  of  the  covered 
agreements. 

NGEPs  are  permitted  to  incorporate 
into  their  annual  reports  other  reports 
that  have  been  prepared  for  other 
purposes,  such  as  tax  retiims  and 
financial  statements,  to  fulfill  the 
annual  reporting  requirement.  The  final 
rule  also  permits  NGEPs  that  receive 
and  use  funds  for  a  specific  purpose 
(that  is,  a  purpose  that  is  more  specific 
and  limited  than  the  reporting 
categories  listed  in  the  regulation)  either 
to  provide  a  detailed,  itemized  list  of  the 
uses  of  funds  by  the  NGEP  or  a  brief 
description  of  the  use  and  the  amoimt 
of  funds  used  for  the  specific  purpose. 
NGEPs  are  permitted  to  file  an  annual  . 
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.report  with  the  relevant  supervisory 
agency  by  filing  it  directly  with  the 
agency  or  by  filing  it  with  the  insured 
depository  institution  or  affiliate  that  is 
a  party  to  the  covered  agreement  with 
instructions  to  forward  the  annual 
report  to  the  relevant  supervisory 
agency. 

Entities  and  Persons  Covered 

The  OCC's  final  rule  applies  to 
national  banks,  subsidiaries  of  national 
banks  and  NGEPs  that  enter  into 
covered  agreements  with  a  national 
bank  or  a  national  bank  subsidiary. 
Section  48  does  not  authorize  the  OCC 
to  provide  an  exemption  for  covered 
agreements  based  on  the  size  of  the 
insured  depository  institution,  affiliate 
or  NGEP  that  enters  into  the  agreement. 

The  OCC  and  the  other  agencies 
requested  estimates  of  the  burden  the 
proposed  rule  would  impose  on  insured 
depository  institutions  and  affiliates  and 
NGEPs.  One  large  bank  estimated  that  it 
was  a  party  to  over  500  agreements  in 
1999  that  would  have  been  considered 
covered  agreements  under  the  proposed 
rule.  A  national  organization  that 
promotes  the  availability  of  credit  and 
capital  in  underserved  communities 
commented  that  it  and  its  720 
community  organization  members  have 
negotiated  300  "CRA  agreements"  with 
insured  depository  institutions  and  their 
affiliates. 

The  agreements  that  trigger  the 
disclosure  and  reporting  requirements 
of  the  final  rule  are  entered  into  by 
private  parties  on  a  voluntary  basis,  are 
not  enforced  by  the  agencies  and,  to 
date,  have  not  been  required  to  be 
disclosed  to  the  agencies.  The  OCC 
believes  that  larger  national  banks  and 
NGEPs  are  likely  to  be  party  to  more 
covered  agreements  than  smaller 
national  banks  and  NGEPs.  The  OCC 
and  the  other  agencies  have  modified 
the  rule  in  several  respects  in  order  to 
clarify  the  types  of  agreements  that  are 
covered  by  section  48,  and  the  types  of 
agreements  that  are  exempt  from 
coverage.  Although  some  commenters 
submitted  estimates  of  the  nimiber  of 
covered  agreements  they  would  be  a 
party  to  under  the  proposed  rule,  the 
OCC  does  not  believe  the  information 
provided  to  date  is  sufficiently 
comprehensive  to  enable  it  to  estimate 
definitively  the  total  number  of  national 
banks,  subsidiaries,  or  NGEPs  that  are 
parties  to  covered  agreements. 

Federal  Reserve  System 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  604)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  promulgating  a  final  rule 
that  was  subject  to  noticeland  comment. 


unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Board  believes  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  state  member  banks, 
bank  holding  companies,  affiliates  of 
bank  holding  companies,  and  NGEPs 
that  are  a  party  to  a  covered  agreement 
with  any  of  the  foregoing.  This  final  rule 
restates  the  statutory  requirements  and 
includes  provisions  designed  to  reduce 
the  regulatory  burden  on  entities  and 
persons  of  all  sizes.  The  Board  has 
prepared  the  following  final  regulatory 
flexibility  analysis  because  the  Gramm- 
Leach-Bliley  Act  imposes  requirements 
that  are  new  to  the  Board  and  those 
subject  to  the  rule,  and  because  the 
Board  is  unable  at  this  time  to  estimate 
definitively  the  economic  impact  of 
compliance  with  the  new  requirements 
of  the  rule. 

Need  for  and  Objectives  of  Rule 

As  discussed  above,  this  rule 
implements  the  CRA  Simshine 
provisions  of  section  48  of  the  Federal 
Deposit  Insiuance  Act  (12  U.S.C. 
1831y),  which  was  enacted  by  section 
711  of  the  Gramm-Leach-Bliley  Act 
(Pub.  L.  106-102,  113  Stat.  1465  (1999)). 
The  rule's  objectives  are  to  inform 
insured  depository  institutions, 
affiliates  of  insured  depository 
institutions,  and  NGEPs  on  how  to 
comply  with  section  48  by: 

(1)  Identifying  those  agreements  that 
are  covered  by  section  48,  including 
describing  the  circumstances  in  which 
an  agreement  is  in  fulfillment  of  the 
CRA; 

(2)  Providing  procediu^s  for  the 
disclosure  of  covered  agreements  to  the 
public  and  the  relevant  supervisory 
agency;  and 

(3)  Providing  procedures  for  preparing 
and  filing  annual  reports  relating  to 
covered  agreements  with  the  relevant 
supervisory  agency. 

New  Compliance  Requirements 

The  final  rule  contains  new 
compliance  requirements  that  require 
insured  depository  institutions, 
affiliates,  and  NGEPs  that  enter  into  a 
covered  agreement  to  make  the 
agreement  available  to  members  of  the 
public  and  to  the  appropriate  agency, 
and  to  file  an  annual  report  with  the 
appropriate  agency  concerning  the 
disbursement  and  use  of  funds  under 
the  agreement.  These  reporting 
provisions  are  required  by  section  48 
and  apply  regardless  of  the  size  of  the 
insured  depository  institution,  affiliate, 
or  NGEP.  The  agencies  have  sought  to 
reduce  burden  of  complying  with  these 


requirements  wherever  possible  and 
consistent  with  section  48. 

Comments  on  the  Initial  Regulatory 
Flexibility  Analysis 

Although  few  commenters  addressed 
the  initial  regulatory  flexibility  analysis 
specifically,  many  commenters 
addressed  the  regulatory  burdens 
associated  with  complying  with  the 
final  rule.  Many  commenters  noted  that 
section  48  was  broadly  worded  and 
commended  the  agencies'  efforts  to 
clarify  which  agreements  are  subject  to 
section  48  and  how  a  party  to  a  covered 
agreement  may  comply  with  the 
statute's  disclosure  and  reporting 
obligations.  Many  commenters, 
however,  expressed  concern  that  the 
scope  of  agreements  that  were  covered 
by  die  proposed  rule  would  result  in 
coverage  of  a  wide  range  of  agreements 
between  banking  organizations  and 
NGEPs  that  vyere  not  intended  to  be 
subject  to  the  disclosure  and  reporting 
requirements  of  section  48.  Many 
commenters  also  expressed  concern  that 
the  statute  and  the  rule  would 
discourage  banking  organizations  from 
entering  into  agreements  with  NGEPs  to 
provide  loans,  investments  or  banking 
services  in  their  local  communities. 
Commenters  also  provided  specific 
comments  on  the  disclosure  and  annual 
reporting  procedures  of  the  proposed 
rule.  These  comments  are  discussed  in 
detail  in  part  HI.  Commenters  generally 
supported  granting  the  parties  to 
covered  agreements  maximum 
flexibility  in  disclosing  covered 
agreements  to  the  public  and  allowing 
the  parties  to  charge  reasonable  fees  for 
making  covered  agreements  available. 
Some  commenters  requested 
clarification  concerning  how  a  party 
should  comply  with  the  public 
disclosure  requirements  when  a  covered 
agreement  consists  of  multiple 
documents.  Some  commenters 
supported  requiring  the  public 
disclosure  period  to  terminate  12 
months  after  the  term  of  the  agreement, 
as  proposed,  while  others  recommended 
a  shorter  time  period  or  no  time  period 
at  all  after  the  term  of  the  agreement. 

Many  commenters  expressed  concern 
that  the  procedures  in  the  proposed  rule 
for  obtaining  a  determination  from  an 
agency  that  information  in  covered 
agreements  may  be  withheld  &t)m 
public  disclosure  was  vague  and  overly 
complicated.  Commenters  also 
expressed  concern  with  the  requirement 
that  an  insured  depository  institution 
and  affiliate  file  each  covered  agreement 
with  the  relevant  supervisory  agency 
within  30  days  of  entering  into  the 
agreement. 
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Several  commenters  objected  to  the 
proposed  rule's  requirement  that  a 
NGEP  that  receives  and  uses  funds  or 
other  resources  for  a  specific  purposes 
must  follow  reporting  procedures  that 
are  different  from  the  detailed,  itemized 
list  that  is  described  in  section  48,  while 
others  supported  the  proposal. 
Commenters  also  requested  additional 
detail  on  the  circumstances  in  which 
funds  or  other  resources  are  received  for 
a  specific  piupose.  Conunenters 
overwhelmingly  supportisd  the 
proposed  rule's  provisions  allowing 
NGEPs  to  use  Federal  tax  forms  and 
other  reports  to  fulfill  the  reporting 
requirements  of  the  nde. 

Several  commenters  requested  that 
insured  depository  institutions  and 
affiliates  have  an  exception  for  filing 
annual  reports  for  fiscal  years  in  which 
they  have  no  information  to  report. 
Some  commenters  also  requested  that  a 
form  be  adopted  for  insured  depository 
institutions  and  affiliates  to  use  in  filing 
annual  reports.  In  addition,  commenters 
generally  supported  the  option  of  filing 
consolidated  reports  for  NGEPs,  insured 
depository  institutions,  and  affiliates 
that  are  parties  to  two  or  more  covered 
agreements. 

Minimizing  Impact  on  Small 
Institutions 

Section  48  directs  the  Board  and  the 
other  agencies  to  ensiue  that  the  rule 
does  not  impose  an  undue  burden  on 
the  parties  to  covered  agreements.  The 
final  rule  includes  several  provisions 
that  are  designed  to  reduce  the  biu-den 
and  minimize  the  impact  of  the  rule  on 
insured  depository  institutions, 
affiliates  and  NGEPs,  including  small 
institutions,  affiliates  and  NGEPs.  Many 
of  the  provisions  of  the  proposed  rule 
that  were  supported  by  commenters 
were  retained  in  the  final  rule  and  other 
provisions  were  added  in  response  to 
comments  received  by  the  Board  and 
the  other  agencies. 

The  final  nde  gives  parties  to  covered 
agreements  flexibility  in  determining 
how  to  make  a  covered  agreement 
available  to  the  public.  The  rule  permits 
an  insured  depository  institution  or 
affiliate  to  use  the  institution's  CRA 
public  file  to  disclose  covered 
agreements  to  the  public.  Parties  to 
covered  agreements  also  may  charge  a 
requestor  reasonable  fees  for  the  cost  of 
copying  and  mailing  covered 
agreements.  In  response  to  comments 
received,  the  final  rule  provides  a 
streamlined  method  parties  may  follow 
to  determine  whether  information  in  a 
covered  agreement  can  be  withheld 
from  public  disclosiue  and  additional 
guidance  on  the  types  of  information 
that  must  be  disclosed. 


The  rule  requires  a  NGEP  to  file  a 
covered  agreement  with  a  relevant 
supervisory  agency  only  upon  request  of 
the  agency.  In  addition,  in  response  to 
comments,  the  final  rule  allows  an 
insured  depository  institution  or 
affiliate  to  make  a  covered  agreement 
available  to  the  relevant  supervisory 
agency  by  either  filing  a  copy  of  the 
covered  agreement  with  the  agency  or 
filing  with  the  agency  a  list  that  briefly 
describes  the  covered  agreements  to 
which  the  institution  or  affiliate  is  a 
party.  These  filings  must  be  made  60 
days  after  the  end  of  the  relevant 
calendar  quarter.  The  final  rule  also 
permits  two  or  more  insiued  depository 
institutions  and  affiliates  that  are  parties 
to  the  same  covered  agreement  to  file 
jointly  the  information  that  must  be 
disclosed  to  the  relevant  supervisory 
agency. 

The  final  rule  provides  exceptions  to 
the  annual  reporting  requirements  for 
NGEPs  and  insiu^d  depository 
institutions  and  affiliates  under  certain 
circumstances.  It  also  permits  parties  to 
covered  agreements  to  file  their  annual 
reports  on  either  a  fiscal  year  or 
calendar  year  basis.  The  rule  also  allows 
an  insured  depository  institution, 
affiliate,  or  NGEP  that  is  a  party  to  2  or 
more  covered  agreements  to  prepare  a 
single,  consolidated  annual  report 
concerning  aU  of  the  coveted 
agreements. 

NGEPs  are  permitted  to  incorporate 
into  their  annual  reports  other  reports 
that  have  been  prepared  for  other 
purposes,  such  as  tax  returns  and 
financial  statements,  to  fulfill  the 
annual  reporting  requirement.  The  final 
rule  also  permits  NGEPs  that  receive 
and  use  funds  for  a  specific  purpose 
either  to  provide  a  detailed,  itemized 
list  of  the  uses  of  funds  by  the  NGEP  or 
a  brief  description  of  the  use  and  the 
amount  of  funds  used  for  the  specific 
purpose.  NGEPs  are  permitted  to  file  an 
annual  report  with  the  relevant 
supervisory  agency  by  filing  it  directiy 
with  the  agency  or  by  filing  it  with  the 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  covered 
agreement  with  instructions  to  forward 
the  annual  report  to  the  relevant 
supervisory  agency. 

Entities  and  Persons  Covered 

The  Board's  final  rule  applies  only  to 
the  following  parties  to  covered 
agreements:  (1)  State  member  banks  and 
subsidiaries  of  state  member  banks,  (2) 
bank  holding  companies,  (3)  affiliates  of 
bank  holding  companies,  other  than 
banks,  savings  associations  and 
subsidiaries  of  banks  and  savings 
associations,  and  (4)  NGEPs  that  enter 
into  covered  agreements  with  any 


company  listed  in  (1)  through  (3). 
Section  48  does  not  authorize  the  Board 
to  provide  an  exemption  for  covered 
agreements  based  on  the  size  of  the 
insured  depository  institution,  affiliate 
or  NGEP  that  enters  into  the  agreement. 

The  Board  requested  estimates  of  the 
burden  the  proposed  rule  would  impose 
on  insured  depository  institutions  and 
affiliates  and  NGEPs.  One  large  bank 
estimated  that  it  was  a  party  to  over  500 
agreements  in  1999  that  would  have 
been  considered  covered  agreements 
under  the  proposed  rule.  A  national 
organization  that  promotes  the 
availability  of  credit  and  capital  in 
imderserved  conunimities  conunented 
that  it  and  its  720  community 
organization  members  have  negotiated 
300  "CRA  agreements"  with  insured 
depository  institutions  and  their 
affiliates. 

The  agreements  that  trigger  the 
disclosure  and  reporting  requirements 
of  the  final  rule  are  entered  into  by 
private  parties  on  a  volimtary  basis,  are 
not  enforced  by  the  agencies  and,  to 
date,  have  not  been  required  to  be 
disclosed  to  the  agencies.  The  Board 
believes  that  larger  banking 
organizations  and  NGEPs  are  likely  to  be 
party  to  a  higher  proportion  of  covered 
agreements  than  smaller  banking 
organizations  and  NGEPs.  Although 
some  commenters  submitted  estimates 
of  the  number  of  covered  agreements 
they  would  be  a  party  to  imder  the 
proposed  rule,  the  Board  and  the  other 
agencies  have  modified  the  rule  in 
several  respects  in  order  to  clarify  the 
types  of  agreements  that  are  covered  by 
section  48,  and  the  types  of  agreements 
that  are  exempt  from  coverage.  The 
Board  does  not  believe  it  has  received 
enough  information  at  this  time  to 
estimate  definitively  the  total  niunber  of 
insured  depository  institutions, 
affiliates  or  NGEPs  that  are  parties  toe 
covered  agreements. 

Federal  Deposit  Insurance  Corporation 

Subject  to  certain  exceptions,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (RFA)  requires  an  agency  to 
prepare  a  final  regiUatory  flexibility 
analysis  in  conjunction  with  its 
issuance  of  a  final  rule.  If  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
final  regulatory  flexibility  analysis  is  not 
required. 39  At  the  time  of  issuance  of 


'"The  RFA  defines  the  term  "small  entity"  in  5 
U.S.C.  601  by  reference  to  definitions  published  by 
the  Small  Business  Administration  (SBA).  The  SEA 
has  defined  a  "small  entity"  for  banking  purposes 
as  a  national  or  commercial  bank,  savings 
institution  or  credit  union  with  less  than  SlOO 
million  in  assets.  See  13  CFR  121.201. 
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the  proposed  rule,  the  FDIC  was  unable 
to  certify  that  the  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  the  final  rule  contains 
provisions  designed  to  reduce  the 
burden  of  regulatory  compliance  by  all 
parties  to  covered  agreements,  the  FDIC 
lacks  sufficient  information  to  certify 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  pursuant  to  section  604  of  the 
RFA,  the  FDIC  provides  the  following 
final  regulatory  flexibility  analysis. 

Need  for  and  Objectives  of  the  Rule 

The  final  rule  implements  §  48  of  the 
Federal  Deposit  Insurance  Act  (FDIA) 
addressing  disclosure  and  reporting 
requirements  for  certain  agreements 
related  to  the  CRA.  Section  48(h) 
requires  the  Federal  banking  agencies  to 
publish  regulations  applicable  to 
insured  depository  institutions,  their 
affiliates,  and  NGEPs  relating  to; 

•  The  types  of  agreements  covered  by 
the  rule; 

•  The  procedures  for  implementing 
the  disclosure  requirements  related  to 
agreements  covered  by  the  rule;  ai^d 

•  The  procedures  for  implementing 
the  annual  reporting  requirements 
related  to  agreements  covered  by  the 
role. 

Small  Entities  to  Which  the  Final  Rule 
Will  Apply 

The  final  rule  applies  to  all  FDIC- 
insured  state  nonmember  banks  (and 
their  affiliates),  including  those  insured 
state  nonmember  banks  with  assets  of 
luder  $100  million.  As  of  September 
2000,  3,331  (of  5,130  total)  FDIC-insured 
state  nonmember  banks  had  assets  of 
under  $100  million.  The  final  rule  also 
applies  to  NGEPs  that  enter  into  covered 
agreements  with  insured  depository 
institutions  or  their  affiliates. 

Section  48  does  not  authorize  the 
FDIC  to  create  exemptions  for  disclosure 
or  reporting  requirements  based  on  the 
asset  size  of  either  an  insured 
depository  institution  (or  its  affiliate)  or 
a  NGEP;  therefore,  the  FDIC  did  not 
establish  alternative  compliance 
standards  for  small  entities. 

Because  agreements  like  those  that 
will  trigger  the  disclosure  and  reporting 
•  requirements  of  the  final  rule  have  not 
been  previously  disclosed  or  monitored 
by  the  FDIC.  the  FDIC  lacks  sufficient 
information  to  estimate  the  total  number 
of  insured  state  nonmember  banks  (or 
their  affiliates)  and  NGEPs  that  may  be 
parties  to  covered  agreements. 


Initial  RegiUatory  Flexibility  Analysis 
and  Related  Burden  Reduction 
Measures 

In  its  initial  regulatory  flexibility 
analysis,  the  FDIC  specifically  requested 
information  on  the  likely  significance  of 
the  economic  impact  the  proposed  rule 
would  impose  on  state  nonmember 
banks,  their  affiliates,  and  NGEPs  who 
enter  into  covered  agreements. 
Following  publication  of  the  proposed 
rule,  the  FDIC  received  approximately 
200  comment  letters.  Although  none  of 
the  commenters  specifically  responded 
to  the  questions  raised  in  the  initial 
regulatory  flexibility  section  of  the 
proposed  rule,  many  commenters 
addressed  the  regulatory  burdens 
associated  with  the  disclosure  and 
reporting  requirements  described  in  the 
proposed  rule.  They  also  requested 
clarification  regarding  the.types  of 
agreements  that  would  be  subject  to  the 
rule  and  advocated  implementation  of  a 
more  streamlined  way  to  protect 
confidential  or  proprietary  information 
from  disclosure.  (For  a  more  complete 
discussion  of  the  comments  received, 
see  the  analysis  contained  in  Part  II  of 
the  Supplementary  Information  section 
of  the  preamble.) 

Section  48  of  the  FDLA  requires 
insured  depository  institutions,  their 
affiliates,  and  NGEPs  that  are  parties  to 
covered  agreements:  to  make  the 
agreements  available  to  the  public  and 
to  the  relevant  supervisory  agency  (as 
defined  in  the  rule),  and  to  file  an 
aimual  report  related  to  covered 
agreements  with  the  relevant 
supervisory  agency. 

Section  48(h)(2)(A)  of  the  FDIA 
further  requires  the  Federal  banking 
agencies  to  prescribe  implementing 
regulations  that  do  not  impose  an  undue 
burden  on  parties  to  covered 
agreements.  In  accordance  with  both 
this  statutory  mandate  and  with  the 
comments  received  in  response  to  the 
proposed  rule,  in  the  final  rule,  the 
FDIC  sought  to  minimize  the  burden  on 
all  parties  to  covered  agreements — 
including  small  entities. 

A  brief  description  of  some  of  the 
burden  reduction  measures  related  to 
the  final  rule's  disclosure  and  reporting 
requirements  follows.  (For  a  more 
detailed  discussion  explanation  of  these 
and  other  btuden  reduction  measures 
adopted  in  the  final  rule,  see  the 
analysis  contained  in  Part  HI  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble.) 

The  rule  minimizes  burden  in  its 
disclosure  requirements  by  offering 
parties  to  covered  agreements  flexibility 
in  making  these  agreements  available  to 
public.  No  one  single  method  of 


disclosure  is  prescribed.  NGEPs  need 
only  disclose  covered  agreements  when 
a  request  for  the  agreement  is  made.  One 
way  that  insured  depository  institutions 
(or  affiliates)  may  meet  their  agency 
disclosure  obligations  is  by  filing  a 
quarterly  list  of  covered  agreements 
with  the  relevant  supervisory  agency, 
with  the  actual  agreement  to  be 
provided  upon  the  request  of  the 
agency.  If  two  or  more  insured 
depository  institutions  or  their  affiliates 
are  parties  to  a  covered  agreement,  they 
are  permitted  to  jointly  disclose  the 
agreements  to  the  relevant  supervisory 
agency.  Further,  an  insured  depository 
institution  and  its  affiliates  may  use  the 
institution's  CRA  public  file  as  a 
disclosiu«  mechanism.  All  parties  to 
covered  agreements  are  permitted  to 
collect  reasonable  fees  associated  with 
the  disclosure  of  these  agreements.  For 
clarity,  the  rule  contains  a  list  of  items 
contained  in  a  covered  agreement  that 
may  not  be  withheld  from  disclosure, 
but  it  allows  parties  to  request  an 
agency  determination  concerning 
whether  other  information  properly  may 
be  withheld. 

The  nde  minimizes  burden  in  its 
reporting  requirements  by  providing 
certain  exceptions  to  the  annual 
reporting  requirement  for  both  NGEPs 
and  for  insured  depository  institutions 
and  their  affiliates.  Annual  reports  may 
be  filed  to  reflect  either  a  cidendar  year 
or  fiscal  year  accounting  system.  A 
NGEP  may  use  certain  tax  forms  and 
other  reports  to  satisfy  its  reporting 
requirement  and  also  may  meet  its 
reporting  obligations  by  filing  the  report 
with  the  insured  depository  institution 
(or  affiliate)  that  is  a  party  to  the 
agreement.  The  rule  permits 
consolidated  annual  reporting  if  insured 
depository  institutions,  their  affiliates, 
or  NGEPs  are  parties  to  at  least  two 
covered  agreements. 

Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

The  final  rule  contains  disclosure  and 
reporting  requirements  applicable  to  all 
FDIC-insured  state  nonmember  banks, 
affiliates  of  state  nonmember  banks,  and 
non-governmental  entities  or  persons 
that  are  parties  to  covered  agreements. 
Parties  to  covered  agreements  are 
required  to  make  the  agreements 
available  to  the  public  and  to  the 
relevant  supervisory  agency  and  to 
report  annually  to  the  relevant 
supervisory  agency  concerning  the 
covered  agreements.  (For  a  more 
detailed  explanation  of  the  disclosure 
requirements  of  the  final  rule,  see  the 
explanation  contained  in  Part  ID,  B  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  the  preamble.  For  a  more  detailed 
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explanation  of  the  reporting 
requirements  of  the  final  rule,  see  the 
explanation  contained  in  Part  III,  C  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  the  preamble.) 

The  final  rule  does  not  establish 
specific  recordkeeping  procedures  for 
parties  to  covered  agreements.  The  FDIC 
anticipates  that  the  parties  will  employ 
recordkeeping  policies  and  practices 
sufficient  to  allow  retrieval  of  covered 
agreements  as  necessary  for  compliance 
with  the  disclosure  and  annual 
reporting  requirements  of  the  final  rule. 

Although  the  final  rule  contains 
provisions  to  minimize  the  compliance 
burden  on  parties  to  covered 
agreements,  it  is  possible  that  insured 
state  nonmember  banks  (and  their 
affiliates)  and  NGEPs  may  require 
professional  skills  in  recognizing  the 
existence  of  a  covered  agreement;  and  in 
compiling  materials  responsive  to 
annual  reporting  requirements  of  the 
final  rule. 

Office  of  Thrift  Supervision 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  federal 
agencies  to  prepare  a  final  regulatory 
flexibility  analysis  (RFA)  wiA  a  final 
rule  that  was  subject  to  notice  and 
comment,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  OTS  believes 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  savings  associations 
and  their  subsidiaries,  savings  and  loan 
holding  companies,  affiliates  of  savings 
associations  and  savings  and  loan 
holding  companies  (other  than  bank 
holding  companies,  banks,  and 
subsidiaries  of  bank  holding  companies 
and  banks),  or  NGEPs  that  enter  into 
covered  agreements  with  any  of  the 
foregoing  because  the  biuden  imposed 
on  small  entities  stems  in  large  part 
from  the  GLB  Act,  rather  than  the  final 
rule.  This  final  rule  restates  the 
statutory  requirements  and  includes 
clarifications  designed  to  reduce  the 
regulatory  burden  on  savings 
associations,  affiliates,  and  NGEPs  of  all 
sizes,  as  discussed  below.  OTS  has 
prepared  the  following  RFA  because  the 
GLB  Act  imposes  requirements  that  are 
new  to  OTS,  the  thrift  industry,  and 
others,  and  because  OTS  is  uncertain  of 
the  economic  impact  of  compliance 
with  the  new  requirements. 

1.  Statement  of  Need  and  Objectives 

A  description  of  the  reasons  why  OTS 
is  adopting  this  final  rule  and  a 
statement  of  the  objectives  of,  and  legal 
basis  for,  the  final  rule,  are  contained  in 
the  SUPPl^MENTARY  INFORMATION  above. 


2.  Small  Entities  to  Which  the  Final 
Rule  Applies 

OTS's  final  rule  applies  to  the 
following  types  of  entities  if  they  are  a 
party  to  a  covered  agreement: 

(1)  Savings  associations  and  their 
subsidiaries: 

(2)  Savings  and  loan  holding 
companies 

(3)  Affiliates  of  savings  associations 
and  savings  and  loan  holding 
companies,  other  than  bank  holding 
companies;  banks;  and  subsidiaries  of 
bank  holding  companies  and  banks;  and 

(4)  NGEPs  that  enter  into  covered 
agreements  with  any  company  listed  in 
(1).  (2),  or  (3). 

The  final  rule  would  apply  regardless 
of  the  size  of  the  savings  association, 
affihate,  or  NGEP. 

Small  savings  associations  are 
generally  defined,  for  Regulatory 
Flexibility  Act  purposes,  as  those  with 
assets  of  $100  million  or  less.  13  CFR 
121.201,  Division  H  (2000).  As  of  the 
publication  of  the  proposed  rule,  OTS 
calculated  that  of  the  approximately 
1,100  savings  associations,  a  maximum 
of  486  were  small  savings  associations. 
OTS  also  calculated  that  these  486 
savings  associations  held  approximately 
100  subordinate  organizations  that 
could  possibly  qualify  as  small  entities. 
OTS  further  calculated  that  a  maximum 
of  205  savings  and  loan  holding 
companies  could  possibly  qualify  as 
small  entities.*" 

The  initial  RFA  (IRFA)  published  in 
the  proposed  rule  explained  that  to  date, 
parties  to  covered  agreements  have  not 
had  to  disclose  or  report  agreements  to 
OTS.  Generally,  neither  OTS  nor  any 
other  Federal  agency  is  a  party  to 
covered  agreements.  Finally,  OTS  does 
not  enforce  such  agreements.  Thus,  OTS 
did  not  have  Information  about  these 
agreements.  OTS  sought  comments  to 
enable  it  to  make  an  acciirate  burden 
estimate  including  the  number  and  size 
of  savings  associations,  affiliates,  and 
NGEPs  that  are  parties  to  covered 
agreements,  and  the  niunber  of  covered 
agreements  that  currently  exist  and 
would  likely  be  entered  into  each  year 
in  the  future. 


«<»It  is  likely  that  the  number  of  small  SLHCs  is 
significantly  less  than  205.  In  a  recent  notice  of 
proposed  rulemaking.  OTS  applied  a  newly 
promulgated  Small  Business  Administration  (SBA) 
standard  for  determining  whether  holding 
companies  are  small.  OTS  estimated  there  were  88 
small  SLHCs  imder  the  asset-based  definition  in  the 
SBA's  rule  [i.e.,  holding  company  structures 
holding  assets  of  less  than  $100  milhon),  or  150 
small  SLHCs  using  the  revenue-based  definition  in 
the  SBA's  rule.  See  Savings  and  Loan  Holding 
Companies  Notice  of  Significant  Transactions  or 
Activities  and  OTS  Review  of  Capital  Adequacy,  65 
Fed.  Reg.  64,392.  64,397  (October  27.  2000) 
(applying  SBA  rule  13  CFR  121.201). 


OTS  received  many  comments  on  the 
proposed  rule  addressing  its  potentially 
broad  application.  A  few  NGEPs 
specifically  noted  that  three  of  the 
largest  community  advocacy 
organizations  have  720. 1.200,  and  3,600 
members,  respectively.  Commenters 
noted  that  each  of  these  members  is  a 
potential  NGEP.  Community  advocacy 
organizations  are  just  one  of  many  types 
of  NGEPs  subject  to  the  rule. 

A  substantial  number  of  NGEPs 
commented  that  there  were  hundreds,  if 
not  thousands,  of  covered  agreements. 
Commenters  estimated  that  one  large 
community  advocacy  organization  alone 
had  300  covered  agreements,  including 
more  than  $1  trillion  in  loans  and 
investments  for  low-  and  moderate- 
income  communities.  Commenters 
estimated  another  community  advocacy 
organization  had  a  dozen  agreements.  A 
very  large  financial  institution  estimated 
that  it  had  more  than  500  covered 
agreements  in  effect  In  1999.  A  federal 
savings  association  indicated  that  it 
entered  into  42  covered  agreements  with 
38  community  groups  during  the  first 
six  months  since  the  GLB  Act  was 
enacted.  A  local  government  indicated 
that  it  had  $1.3  billion  in  loans  or  grants 
in  60,000  separate  transactions  that 
potentially  were  covered,  including. 
15,000  transactions  with  one  large 
financial  institution  alone. 

While  this  information  provides 
anecdotal  evidence  that  a  potentially 
large  number  of  savings  associations, 
affiliates,  and  NGEPs  of  all  sizes  are 
parties  to  a  potentially  large  number  of 
covered  agreements,  it  does  not  enable 
OTS  to  make  a  reliable  estimate  of  the 
burden  of  the  final  rule. 

3.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements  of  the  Final 
Rule 

As  described  more  fully  elsewhere  in 
the  SUPPLEMENTARY  INFORMATION  above, 
the  primary  requirements  of  the  final 
rule  involve  the  disclosure  and 
reporting  of  covered  agreements.  The 
final  rule  requires  each  party  to  a 
covered  agreement  to  disclose  the 
agreement  to  the  public  by  making  a 
complete  copy  available  to  any 
individual  or  entity  upon  request.  It  also 
requires  each  savings  association  or 
affiliate  that  is  a  party  to  a  covered 
agreement  to  provide  a  copy  to  each 
relevant  supervisory  agency  (as  defined 
in  the  rule)  and  requires  each  NGEP  that 
is  a  party  to  provide  a  copy  to  each 
relevant  supervisory  agency  upon 
request.  The  final  rule  also  requires  each 
party  to  a  covered  agreement  to  file  an 
annual  report  with  each  relevant 
supervisory  agency  concerning  the 
disbursement,  receipt,  and  uses  of  funds 
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or  other  resources  under  the  covered 
agreement.  Most  of  these  requirements 
are  mandated  by  section  48  of  the  FDI 
Act. 

Savings  associations,  affiliates,  and 
NGEPs  may  already  have  recordkeeping 
and  other  policies  and  practices  that 
would  already  enable  them  to  partly  or 
fully  meet  the  requirements  of  this  final 
rule.  To  the  extent  that  existing 
practices  and  available  resources  are 
insufficient,  parties  to  covered 
agreements  would  need  professional 
skills  to  comply  with  this  final  rule.  To 
disclose  covered  agreements,  parties 
may  need  clerical  and  computer 
personnel,  To  prepare  required  reports 
and  disclosiues,  parties  may  need 
personnel  with  these  skills,  as  well  as 
personnel  skilled  in  financial, 
accounting,  and  legal  matters.  Some 
degree  of  personnel  training  may  be 
necessary,  such  as  to  enable  employees 
to  determine  when  parties  enter  into 
covered  agreements,  and  how  to  retain, 
record,  redact,  and  compile  information 
about  agreements. 

OTS  cannot  predict  exactly  how 
savings  associations,  affiliates,  and 
NGEPs  will  comply  with  the  final  rule 
since  the  requirements  are  new.  For 
example,  OTS  cannot  assess  the  extent 
to  which  savings  associations,  affiliates, 
and  NGEPs  will  avoid  entering  into 
covered  agreements  as  a  result  of  the 
final  rule.  A  common  concern  expressed 
by  commenters  was  that  the  statute  and 
rule  would  have  precisely  this  effect. 

As  discussed  below,  the  final  rule 
contains  many  provisions  designed  to 
minimize  the  compliance  burden.  These 
provisions  are  consistent  with  the 
directive  in  section  48(h)(2)(A)  of  the 
FDI  Act  that  the  Federal  banking 
agencies  ensure  that  the  regulations 
prescribed  do  not  impose  an  undue 
burden  on  the  parties. 

4.  Significant  Issues  Raised  in  Response 

to  Initial  Regulatory  Flexibility  Analysis 

'  and  Changes  Made  to  Minimize  Burden 

The  Issues  raised  by  the  commenters 
addressing  burden  in  general  are 
described  elsewhere  in  the 
Supplementary  Information.  Many 
NGEPs  and  Insured  depository 
institutions  commented  that  the 
disclosure  and  reporting  burdens  would 
be  heavy.  The  issues  that  were  raised  by 
commenters  that  specifically  relate  to 
the  rule's  impact  on  small  businesses 
were  the  following: 

•  Tracking  and  reporting  on  covered 
agreements  would  require  many  NGEPs, 
particularly  small  ones,  to  hire  outside 
CPAs  for  the  first  time.  One  NGEP 
estimated  that  an  additional  100,000  or 
more  nonprofits  would  find  it  necessary 
to  hire  outside  CPA  firms,  and  that  the 


paperwork,  accounting,  and 
bookkeeping  costs  would  amount  to  at 
least  $3,000  annually  for  each  nonprofit 
or  $300  million  annually  for  all. 

•  Disclosing  and  reporting  covered 
agreements  would  require  additional 
staff,  both  for  NGEPs  and  insured 
depository  institutions.  One  estimate 
was  that  a  total  of  at  least  5,000 
additional  bank  employees  would  be 
needed.  One  financial  institution 
indicated  it  would  need  at  least  one 
additional  full-time  employee.  Several 
NGEPs  indicated  that  nonprofits  relidnt 
on  volunteers  could  least  afford 
additional  staff. 

The  proposed  rule  contained  several 
provisions  designed  to  avoid  undue 
burdens.  The  final  rule  contains 
additional  provisions  that  should 
minimize  the  need  for  new  accounting 
systems  and  additional  staff. 

With  regard  to  the  disclosure  burden, 
the  final  rule: 

•  Terminates  the  public  disclosure 
requirement  and  the  requirement  for  a 
NGEP  to  provide  a  copy  to  the  relevant 
supervisory  agencies  upon  request  12 
months  after  the  end  of  the  term  of  the 
covered  agreement. 

•  Does  not  mandate  any  particular 
method  for  disclosing  the  agreement  to 
the  public. 

•  Allows  each  party  to  charge 
reasonable  copying  and  mailing  fees 
when  it  discloses  an  agreement  to  the 
public. 

•  Requires  an  NGEP  to  provide  a  copy 
to  the  relevant  supervisory  agencies 
only  if  the  agency  requests  a  copy. 

•  Allows  a  savings  association  or 
affiliate  to  file  with  the  relevant 
supervisory  agencies  a  copy  of  a  covered 
agreement  60  days  after  the  end  of  each 
calendar  quarter.  (The  proposed  rule 
would  have  required  filing  30  days  after 
entering  into  the  agreement.) 

•  Allows  a  savings  association  or 
affiliate  to  elect  to  file  a  list  of  its 
covered  agreements,  rather  than  the 
actual  agreement  with  the  relevant 
supervisory  agencies.  It  would  be 
required  to  submit  a  complete  copy  of 
an  agreement  only  upon  a  request  from 
the  agency.  (The  proposed  rule  would 
not  have  offered  the  option  of  a  list.) 

•  Allows  a  savings  a^ociation  or 
affiliate  to  publicly  disclose  by  placing 
a  copy  of  the  covered  agreement  in  its 
CRA  public  file  and  the  savings 
association  making  it  available  under 
the  public  file  procedures.  (The 
proposed  rule  would  not  have  extended 
this  option  to  affiliates.) 

•  Allows  two  or  more  insured 
depository  institutions  or  affiliates  that 
are  parties  to  a  covered  agreement  to 
jointly  file  with  each  relevant 
supervisory  agency. 


•  Enhances  the  protections  for 
proprietary  and  confidential 
information.  (The  final  rule,  unlike  the 
proposed  rule,  permits  the  parties  to 
redact  Information  before  making 
agreements  publicly  available  without 
the  need  for  prior  agency  review  and 
approval.  It  also  lists  the  specific 
information  that  parties  may  not  redact 
to  provide  clearer  guidance.  Finally,  it 
provides  procedures  for  parties  to 
submit  both  redacted  and  unredacted 
copies  to  the  agencies  to  facilitate 
release  of  information  in  accordance 
with  FOIA  and  related  safeguards.) 

•  Contains  transition  provisions  to 
ease  compliance  with  disclosure 
requirements  for  agreements  entered 
into  prior  to  the  effective  date  of  the 
final  rule.  (The  proposed  rule  had  no 
transition  provisions.) 

With  regard  to  the  reporting  burden, 
the  final  rule: 

•  Does  not  mandate  any  particular 
form  for  the  annual  report. 

•  Allows  each  party  to  report  on  its 
own  fiscal  year  ba^is  or  on  the  calendar 
year, 

•  Exempts  a  NGEP  from  filing  a 
report  for  a  fiscal  year  if  the  NGEP  does 
not  receive  or  use  any  fimds  or 
resources  during  that  year. 

•  Exempts  an  institution  or  affiliate 
from  filing  a  report  for  a  fiscal  year  if  the 
institution  or  affiliate  does  not  receive 
or  provide  any  payments,  fees,  or  loans 
during  that  year  and  has  no  data  to 
report  on  loans,  investments,  and 
services  provided  by  a  party  to  the 
agreement.  An  Institution  or  affiliate  has 
no  data  to  report  on  another  party's 
activities  if  it  does  not  know  of  the 
information  or  the  information  is 
contained  in  another  party's  aimual 
report.  (The  proposed  rule  would  not 
have  Included  this  exemption.) 

•  Provides  the  option  of  special 
purpose  reporting  procedures  rather 
than  a  detailed,  itemized  list  for  NGEPs 
that  allocate  and  use  funds  or  other 
resources  under  a  covered  agreement. 
(The  proposed  rule  contained  similar 
provisions  but  would  have  made  special 
purpose  reporting  mandatory  where 
applicable.) 

•  Allows  a  NGEP's  report  to  consist 
of,  or  incorporate,  reports  prepared  for 
other  piuposes,  such  as  IRS  Form  990 
and  financial  statements.  (The  proposed 
rule  contained  similar  provisions,  but 
would  not  have  specifically  referred  to 
IRS  Form  990.) 

•  Permits  a  savings  association, 
affiliate,  or  NGEP  that  is  a  party  to  two 
or  more  covered  agreements  to  file  a 
single  consolidated  annual  report 
covering  all  its  covered  agreements, 
aggregating  certain  information.  (The 
proposed  rule  only  would  have  allowed 
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consolidated  reporting  for  entities  that 
are  parties  to  five  or  more  covered 
agreements.) 

•  Allows  a  savings  association  and  its 
affiliates  that  are  parties  to  the  same 
covered  agreement  to  file  a  single 
consolidated  report. 

•  Allows  a  NGEP  to  file  its  report 
with  the  insured  depository  institution 
or  affiliate  that  is  a  party  to  the 
agreement,  rather  than  with  the  relevant 
supervisory  agency,  allotting  six  months 
to  do  so.  The  institution  must  then 
forward  the  report  to  the  relevant 
supervisory  agency  within  30  days. 

•  Contains  transition  provisions  to 
ease  compliance  with  reporting 
requirements  for  agreements  entered 
into  prior  to  the  effective  date  of  the 
final  rule.  (The  proposed  rule  had  no 
transition  provisions.) 

The  final  rule  also: 

•  Clarifies,  through  examples,  that  a 
covered  agreement  (including  a  written 
pledge)  must  reflect  a  mutual 
arrangement  or  understanding. 

•  Excludes  an  agreement  from  the 
definition  of  covered  agreement  if  no 
NGEP  that  is  a  party  has  a  CRA 
communication.  (The  final  rule's 
definition  of  "CRA  conununication"  is 
narrower  than  the  proposed  rule's 
definition  of  "CRA  contact"  in  three 
ways:  (1)  The  types  of  commimications 
that  concern  the  CRA  are  somewhat 
clarified  and  narrowed;  (2)  CRA 
commimications  must  be  known  about 
by  particular  employees  and  officers  of 
the  parties  (in  some  instances,  a 
depository  institution  or  affiliate  may  be 
deemed  to  have  knowledge);  and  (3) 
CRA  communications  must  occur  no 
earlier  than  one  to  three  years  prior  to 
entering  into  the  agreement  depending 
on  the  type  of  CRA  communication.) 

•  Does  not  subject  a  party  to  a 
multiparty  agreement  to  the 
requirements  of  the  nde  if  the  party  has 
not  had  a  CRA  commiuiication  and  does 
not  know  about  any  CRA 
conmiimication  among  other  parties  to 
the  agreement.  (The  proposed  rule 
would  have  had  no  comparable 
provision.) 

•  Clarifies  that  agreements  that  relate 
to  activities  of  affiliates  that  are  not  CRA 
affiliates  at  the  time  a  covered 
agreement  is  entered  into  are  not 
covered. 

•  Implements  the  "fulfilhnent" 
provision  to  cover  activities  of  the  type 
that  are  likely  to  receive  favorable 
consideration  by  a  Federal  banking 
agency  in  evaluating  the  performance 
under  the  CRA  of  the  insured  depository 
institution  that  is  a  party  to  the 
agreement  or  an  affiliate  of  a  party  to  the 
agreement.  (The  proposed  rule  would 


not  have  had  implemented  the 
provision  in  this  manner.) 

•  Provides  flexibility  to  the  parties  to 
determine  the  value  of  an  agreement 
that  does  not  specify  the  amoiuit  of 
pajrments,  grants,  loans,  or  other 
consideration. 

•  Excludes  from  the  definition  of 
covered  agreement  any  individual  loan 
seciued  by  real  estate. 

•  Excludes  from  the  definition  of 
covered  agreement,  specific  contracts  or 
commitments  for  a  loan  or  extension  of 
credit  if  certain  requirements  are  met, 
provides  flexibility  to  the  parties  to 
determine  if  the  loans  are  "substantially 
below  market  rates,"  and  clarifies  that 
the  terms  of  the  loan  application  and 
other  loan  dociunents  establish  whether 
the  restriction  against  relending  is 
satisfied. 

•  In  determining  whether  an 
agreement  that  combines  an  exempt 
loan  and  other  consideration  is  covered, 
the  exempt  loan  may  be  excluded  from 
consideration. 

5.  Significant  Alternatives  to  the  Final 
Rule 

The  requirements  in  the  final  rule 
parallel  those  in  the  GLB  Act.  The  final 
rule  clarifies  the  statutory  requirements 
in  some  areas  and  restates  the 
requirements  in  a  more  understandable 
manner  in  other  areas.  The  final  rule 
does  not  impose  any  requirements  that 
differ  substantially  from  the  statute. 
Since  the  requirements  are  set  by 
statute,  OTS  has  only  limited  discretion 
to  consider  alternatives.  To  the  extent 
that  OTS  does  have  discretion,  it  has 
exercised  that  discretion  to  minimize 
the  burden  as  discussed  above. 

Congress  has  decided  that  "each" 
insured  depository  institution,  affiliate, 
or  person  that  is  a  party  to  a  covered 
agreement  must  disclose  and  report  the 
agreement.  The  GLB  Act  does  not 
expressly  authorize  OTS  to  exempt 
small  savings  associations,  affiliates,  or 
NGEPs  fitim  these  requirements.  OTS 
does  not  interpret  the  statute  to  permit 
such  an  exemption. 

6.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

This  final  rule  does  not  appear  to 
duplicate  or  overlap  with  any  other 
Federal  rules.  To  the  extent  that 
required  information  is  already 
contained  in  reports  prepared  for  other 
purposes,  the  final  rule  allows  a  NGEP's 
report  to  consist  of,  or  incorporate,  these 
existing  reports.  The  final  rule  also 
allows  insured  depository  institutions 
and  affiliates  to  use  the  CRA  public  file 
established  under  the  CRA  Regulations 
as  a  mechanism  for  disclosing 


agreements.  The  rule  is  not  intended  to 
otherwise  affect  the  CRA. 

OTS  lacks  sufficient  infonnation 
about  the  contents  of  covered 
agreements,  however,  to  conclude 
whether  the  final  requirements  conflict 
with  other  Federal  rules.  One  area  of 
potential  conflict  on  which  comment 
was  soUcited  was  the  nde's  requirement 
to  make  a  "complete  copy"  of  a  covered 
agreement  available  to  the  public  and  to 
the  relevant  supervisory  agencies.  OTS 
solicited  specific  comment  on  whether 
covered  agreements  contain  information 
that  savings  associations,  affiliates,  or 
persons  may  be  barred  from  disclosing 
under  other  Federal  rules  (e.g.,  private 
customer  information),  or  may  be 
permitted  to  refrain  from  disclosing  to 
the  public  or  a  Federal  banking  agency 
under  other  Federal  rules  [e.g., 
proprietary  information).  OTS  also 
generally  sought  comment  on  any 
Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposal. 
Several  commenters  indicated  that 
covered  agreements  are  likely  to  contain 
proprietary  and  confidential 
information.  Several  commenters 
requested  that  the  final  rule  accord  full 
FOIA  protections  to  information  in 
covered  agreements.  As  discussed 
above,  the  agencies  have  enhanced  the 
procediues  for  protecting  proprietary 
and  confidential  information  in  the  final 
rule. 

V.  Executive  Order  12866 
Determination 

OCC:  The  Comptroller  of  the  Currency 
has  determined  that  this  final  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866  because  it  does  not  satisfy  any  of 
the  elements  of  the  definition  of 
"significant  regulatory  action"  provided 
by  the  Executive  Order. 

OTS:  OTS  has  determined  that  this 
final  rule  does  not  constitute  a 
significant  regulatory  action  for  the 
purpose  of  Executive  Order  12866. 
Reporting  and  disclosure  are  mandated 
by  section  48  of  the  FDI  Act.  Most  of  the 
final  rule's  provisions  closely  follow  the 
requirements  of  this  section.  OTS  has 
exercised  its  discretion,  to  the  extent 
possible,  to  minimize  costs  and 
burdens.  While  OTS  acknowledges  that 
the  rule  will  impose  costs  on  insured 
depository  institutions,  affiliates,  and 
NGEPs  by  requiring  these  entities  to 
disclose  and  report  on  covered 
agreements,  OTS  believes  that  the 
impact  of  the  rule  does  not  meet  the 
thresholds  of  the  Executive  Order. 

VI.  Paperwork  Reduction  Act 

The  agencies  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
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required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(0MB)  control  number.  The  OMB 
control  numbers  are  listed  below: 
OCC:  1557-0219 
Board:  7100-0298 
FD/C;  3064-0139 
OTS:  1550-0105 

The  agencies  sought  comment  on  all 
aspects  of  the  burden  estimates  for  the 
information  collections  in  the  reporting 
and  disclosure  provisions  of  the 

Eroposed  rule,  including  how 
urdensome  it  would  be  for  NGEPs, 
insiued  depository  institutions,  and 
affiliates  of  insiued  depository 
institutions  to  comply  with  the  burden 
elements.  Many  commenters  suggested, 
in  response  to  specific  proposed 
sections,  that  the  disclosiue  and 
reporting  requirements  of  the  rule 
would  impose  significant  burden  on 
them.  Several  asserted  that  the  agencies 
had  imderestimated  the  burden 
associated  with  complying  with  the 
rule. 

Many  conunenters  recommended 
changes  in  the  procediues  of  the 
proposed  rule  for  disclosing  covered 
agreements  to  the  public  and  the 
relevant  supervisory  agencies  and  for 
submitting  annual  reports  relating  to 
covered  agreements.  The  agencies  have 
addressed  several  of  these  concerns  by 
amending  the  relevant  provisions  of  the 
rule  as  discussed  above. 

The  final  rule  contains  four  disclosiu^ 
requirements  and  two  reporting 
requirements  for  insured  depository 
institutions  and  affiliates  of  insiued 
depository  institutions,  as  well  as  three 
disclosure  requirements  and  one 
reporting  requirement  for  NGEPs.  Below 
is  a  brief  summary  of  the  paperwork 
burdens  implemented  by  this  final  rule. 

The  final  rule  requires  each  NGEP, 
insured  depository  institution,  and 
affiliate  of  an  insiued  depository 
institution  that  is  a  party  to  a  covered 
agreement  to  make  the  agreement 
available  to  the  public  upon  request  at 
any  time  during  the  term  of  the 
agreement  and  continuing  imtil  1 2 
months  after  the  term  of  the  agreement 
(§§ .6(b)(1)  and .6(b)(5)). 

A  NGEP  is  required  to  disclose  a 
covered  agreement  to  the  relevant 
supervisory  agency  within  30  days  of  a 

request  from  the  agency  (§§ .6(c)(1)). 

An  insured  depository  institution  or 
affiliate  that  enters  into  a  covered 
agreement  must,  within  60  days  after 
the  close  of  the  relevant  calendar 
quarter,  provide  to  each  relevant 
supervisory  agency  either  (1)  a  complete 
copy  of  each  agreement  entered  into 
during  the  calendar  quarter 


(§§ .6{d)(l)(i)),  or  (2)  a  list  of  all 

covered  agreements  entered  into  during 

the  calendar  quarter  (§§ .6(d)(l)(ii)). 

Some  commenters  felt  that  allowing 
insured  depository  institutions  or 
affiliates  to  submit  a  list  of  their  covered 
agreements  would  help  to  decrease 
biuden  on  the  organization.  If  an 
institution  or  affiliate  submits  a  list  of 
its  agreement,  the  institution  or  affiliate 
must  provide  any  relevant  supervisory 
agency  with  a  complete  copy  of  any 
covered  agreement  referenced  in  the  list 
within  7  calendar  days  of  receiving  a 
request  from  the  agency 

(§§ .6(d)(2)).  The  obligation  of  an 

institution  or  affiliate  to  provide  an 
agency  with  a  copy  of  a  covered 
agr^ment  referenced  in  a  list  terminates 
36  months  after  the' term  of  the 
agreement. 

The  final  rule  also  requires  each 
NGEP  that  is  a  party  to  a  covered 
agreement  to  file  an  annual  report  that 
relates  to  the  agreement  for  each  fiscal 
year  that  the  NGEP  receives  or  uses 
funds  received  xmder  the  agreement 

(§§ .7(b)).  Each  insiu«d  depository 

institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  must  file  an  annual 
report  for  each  fiscal  year  that  the 
institution  or  affiliate  makes  or  receives 
payments  imder  the  agreement  or  has 
data  to  report  on  loans,  investments  or 
services  provided  under  the  agreement 

(§§ .7(b)).  Annual  reports  must  be 

filed  with  each  relevant  supervisory 
agency  for  the  covered  agreement.  "The 
content  requirements  for  the  annual 
report  for  NGEPs,  and  insured 
depository  institutions  and  affiliates  of 
an  insured  depository  institutions  are 

contained  in  (§§ .7(d))  and 

(§§ .7(e))  respectively.  The  insured 

depository  institution  or  affiliate  must 
submit  its  aimual  report  to  the  relevant 
supervisory  agency  within  6  months  of 
the  end  of  its  fiscal  year.  A  NGEP  must, 
within  6  months  of  the  end  of  its  fiscal 
year,  either  file  its  aiuiual  report  with 
each  relevant  supervisory  agency 
directly  or  an  insured  depository 
institution  or  affiliate  that  is  a  party  to 
the  agreement  with  instructions  for  the 
institution  or  affiliate  to  file  it  with  the 
relevant  supervisory  agency.  The 
insured  depository  institution  or 
affiliate  must  submit  the  annual  report 
of  a  NGEP  to  each  relevant  supervisory 
agency  within  30  days  of  receiving  the 
report  (§§ .7(f)(2)(ii)). 

Finally,  an  insiu^d  depository 
institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  that  concerns  the 
performance  of  any  activity  identified  in 

section .4  (fulfillment)  of  a  CRA 

affiliate  is  required  to  notify  each  NGEP 
that  is  a  party  to  the  agreement  that  the 


agreement  concerns  a  CRA  affiliate 
(§§, .4(b)). 

The  estimated  total  aimual  reporting 
and  disclosure  burden  of  the  final  rule 
will  depend  on  the  number  of  covered 
agreements.  The  agencies  specifically 
requested  comment  on  the  total  number 
of  NGEPs,  insured  depository 
institutions,  and  affiliates  that  may  be 
parties  to  covered  agreements,  and  the 
total  niunber  of  covered  agreements  that 
may  be  subject  to  the  disclosure  and 
reporting  requirements  of  the  rule.  The 
agencies  received  few  estimates  &t}m 
NGEPs,  insiu^d  depository  institutions 
and  affiliates  concerning  the  niunber  of 
agreements  to  which  they  are  parties 
that  would  be  covered  under  the  rule. 
One  large  bank  estimated  that  it  was  a 
party  to  over  500  agreements  in  1999 
that  would  have  been  considered 
covered  agreements  under  the  proposed 
rule.  A  national  organization  that 
promotes  the  availability  of  credit  and 
capital  in  imderserved  communities 
commented  that  it  and  its  720 
conununity  organization  members  have 
negotiated  300  "CRA  agreements"  with 
insured  depository  institutions  and  their 
affiliates. 

The  agreements  that  trigger  the 
disclosure  and  reporting  requirements 
of  the  final  rule  are  entered  into  by 
private  parties  on  a  voluntary  basis,  are 
not  enforced  by  the  agencies  and,  to 
date,  have  not  been  required  to  be 
disclosed  to  the  agencies.  The  agencies 
believe  that  larger  banking  organizations 
and  NGEPs  are  likely  to  be  party  to  a 
higher  proportion  of  covered  agreements 
than  smaller  banking  organizations  and 
NGEPs.  Although  some  commenters 
provided  estimates  on  the  number  of 
covered  agreements  that  might  exist 
under  the  proposed  rule,  as  noted 
above,  the  final  rule  clarifies  in  several 
important  areas  the  types  of  agreements 
that  are  covered  by  section  48,  and  the 
types  of  agreements  that  are  exempt 
from  coverage. 

Accordingly,  the  agencies  do  not 
believe  they  have  received  enough 
information  at  this  time  to  definitively 
estimate  the  total  number  of  insured 
depository  institutions,  affiliates  or 
NGEPs  that  are  parties  to  covered 
agreements  or  the  total  number  of 
covered  agreements  that  may  be  subject 
to  the  disclosure  and  reporting 
requirements  of  the  rule.  Nevertheless, 
solely  for  purposes  of  complying  with 
the  requirements  of  the  Paperwork 
Reduction  Act,  each  agency  has 
computed  the  estimate  of  annual 
paperwork  burden  assuming  that  each 
insured  depository  institution  it 
regulates  is  involved,  either  as  a  party 
or  as  a  source  of  funds,  with  two 
covered  agreements.  This  would  take 
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into  account  that  large  banking 
organizations  may  be  parties  to 
substantially  more  covered  agreements 
and  many  small  hanking  organizations 
may  be  party  to  no  covered  agreements. 
In  addition,  the  agencies  have  assimied 
that  one  NGEP  is  a  party  to  each  of  these 
agreements.  After  the  agencies  have 
gained  some  experience  with  collecting 
information  under  the  rule,  they  will  re- 
examine the  paperwork  burden. 

There  are  other  requirements  for 
NGEPs,  insured  depository  institutions, 
and  affiliates  of  an  insiued  depository 
institutions  which  are  not  considered  to 
be  paperwork  requirements.  These 
requirements  are  discussed  in  detail  in 
the  regulation  text  and  earlier  in  this 
preamble. 

OCC:  OMB  has  reviewed  and 
approved  the  collections  of  information 
contained  in  the  rule  imder  control 
number  1557-0219,  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  OMB  clearance 
will  expire  on  July  31,  2003. 

The  potential  respondents  include 
national  banks  and  subsidiaries  of 
national  banks,  and  NGEPs  that  are  a 
party  to  a  covered  agreement  with  any 
of  the  foregoing. 

Estimated  number  of  financial 
institution  respondents:  2,400. 

Estimated  number  of  NGEP  ■ 
respondents:  4,800. 

Estimated  average  annual  burden 
hours  for  financial  institution 
respondents  per  agreement:  9  hoiu's. 

Estimated  burden  hours  for  NGEPs 
per  agreement:  6  hours. 

Estimated  total  annual  reporting  and 
disclosure  burden:  72.000  hours. 

Board:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506;  5  CFR  1320,  appendix  A.l), 
the  Board  approved  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
OMB.  The  OMB  control  number  is 
7100-0298.  OMB  clearance  will  expire 
on  January  31,  2004. 

The  potential  respondents  are  state 
member  banks  and  subsidiaries  of  state 
member  banks;  bank  holding 
companies:  affiliates  of  bank  holding 
companies  other  than  savings 
associations,  national  banks,  insured 
nonmember  banks,  and  subsidiaries  of 
such  associations  and  banks,  and  NGEPs 
that  are  a  party  to  a  covered  agreement 
with  any  of  the  foregoing. 

Estimated  number  of  financial 
institution  respondents:  994. 

Estimated  number  of  NGEP 
respondents:  1,988. 

Estimated  average  annual  burden 
hours  for  financial  institution 
respondents  per  agreement:  9  hoiu's. 

Estimated  ourden  hours  for  NGEPs 
per  agreement:  6  hours. 


Estimated  total  annual  reporting  and 
disclosure  burden:  29,820  hours. 

FDIC:  OMB  has  reviewed  and 
approved  the  collections  of  information 
contained  in  the  rule  imder  control 
number  3064-0139,  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  OMB  clearance 
will  expire  on  July  31.  2003. 

The  potential  respondents  are  insiued 
nonmember  banks,  subsidiaries  of 
insured  nonmember  banks,  and  NGEPs 
that  are  a  party  to  a  covered  agreement 
with  any  of  the  foregoing. 

Estimated  number  of  financial 
institution  respondents:  5,130. 

Estimated  number  of  NGEP 
respondents:  10,260. 

Estimated  average  annual  burden 
hours  for  financial  institution 
respondents  per  agreement:  9  hours. 

Estimated  ourden  hours  for  NGEPs 
per  agreement:  6  hours. 

Estimated  total  annual  reporting  and 
disclosure  burden:  153,900  hours. 

OTS:  OMB  has  reviewed  and 
approved  the  collections  of  information 
contained  in  the  rule  under  control 
niunber  1550-0105.  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  OMB  clearance 
will  expire  on  July  31.  2003. 

The  potential  respondents  are  savings 
associations  and  their  subsidiaries, 
savings  and  loan  holding  companies, 
affiliates  of  savings  associations  and 
savings  and  loan  holding  companies 
other  than  bank  holding  companies, 
banks  and  subsidiaries  of  bank  holding 
companies,  and  NGEPs  that  are  a  party 
to  a  covered  agreement  with  any  of  the 
foregoing. 

Estimated  number  of  financial 
institution  respondents:  1.075. 

Estimated  number  of  NGEP 
respondents:  2,150. 

Estimated  average  annual  burden 
hours  for  financial  institution 
respondents  per  agreement:  9  hours. 

Estimated  burden  hours  for  NGEPs 
respondents  per  agreement:  6  hours. 

Estimated  total  annual  reporting  and 
disclosure  burden:  32,250  hours. 

The  agencies  have  a  continuing 
interest  in  the  public's  opinion 
regarding  collections  of  information. 
Members  of  the  public  may  submit 
comments,  at  any  time,  regarding  any 
aspect  of  these  collections  of 
information.  Comments  may  be  sent  to: 

CK^C:  Jessie  Diuiaway,  Clearance 
Officer,  Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW.,  Mailstop 
8-4,  Washington,  DC  20219. 

Board:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  Mailstop  97, 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 


FDIC:  Steven  F.  Hanft.  Assistant 
Executive  Secretary  (Regulatory 
Analysis),  Federal  Deposit  Insurance 
Corporation.  Room  F-4080.  550  17th 
Street,  NW.,  Washington,  DC  20429. 

OTS:  Dissemination  Branch  (1550- 
0106),  Office  of  Thrift  Supervision,  1700 
G  Street.  NW..  Washington,  DC  20552. 

A  copy  of  all  comments  should  also 
be  sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(include  OMB  control  number), 
Washington,  DC  20503. 

Vn.  Comments  Regarding  the  Use  of 
"Plain  Language" 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  requires  the  agencies  to  use  - 
"plain  language"  in  all  final  rules 
published  after  January  1,  2000.  The 
agencies  requested  conunents  on 
.  whether  the  proposed  rule  meets  the 
plain  language  standard,  whether 
changes  should  be  made  to  the 
organization  or  format  of  the  rule  and 
whether  terms  used  in  the  rule  are  clear. 

Some  commenters  recommended  that 
agencies  move  the  section  that  defines 
terms  used  in  the  rule  to  the  front  of  the 
rule.  The  agencies  believe  that  including 
the  substantive  provisions  of  the  rule, 
including  the  key  definitions  of  what 
agreements  are  "covered  agreements" 
and  "in  fulfillment  of  the  CRA,"  at  the 
front  of  the  rule  will  assist  users  in 
rapidly  identifying  whether  a  particular 
agreement  meets  the  requirements  to  be 
a  covered  agreement.  Accordingly,  the 
agencies  have  not  moved  the  section 
including  other  definitions  to  the  front 
of  the  rule.  Some  commenters  requested 
that  the  agencies  clarify  the  scope  of 
certain  terms  used  in  the  proposed  nUe 
or  examples  included  in  the  proposed 
rule  or  accompanying  SUPPLEMENTARY 
INFORMATION.  These  comments  are 
addressed  in  Part  III  of  this  preamble. 

Vm.  Unfunded  Mandates  Act  ofl995 

OCC:  Section  202  of  the  Unfunded 
Mandates  Act  of  1995,  2  U.S.C.  1532 
(Unfunded  Mandates  Act),  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditures  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule. 

This  final  rule  does  not  apply  to  state, 
local  or  tribal  governments.  The  OCC  is 
not  required  to  assess  the  effects  of  its 
regulatory  actions  on  the  private  sector 
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to  the  extent  those  regulations 
incorporate  requirements  specifically 
set  forth  in  law.  2  U.S.C.  1531.  The 
provisions  in  the  final  rule  incorporate 
the  requirements  of  Section  711  of  the 
GLBA.  Moreover,  as  described 
elsewhere  in  the  Supplementary 
Information,  the  final  rule  contains 
provisions  intended  to  minimize  costs 
and  burdens  on  the  private  sector 
entities  to  which  it  applies.  Therefore, 
the  OCC  has  determined  that  this  rule 
will  not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year 
and,  accordingly,  has  not  prepared  a 
budgetary  impact  statement. 

OTS:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 


1532  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditvues  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  final  rule  does  not  apply  to  state, 
local  or  tribal  governments.  Although 
the  final  rule  applies  to  insured 
depository  institutions,  eiffiliates,  and 
NGEPs,  OTS  is  not  required  to  assess 
the  effects  of  its  regulatory  actions  on 


the  private  sector  to  the  extent  such 
regulations  incorporate  requirements 
specifically  set  forth  in  law.  2  U.S.C. 
1531.  Most  of  the  final  rule's  provisions 
closely  follow  the  requirements  of 
section  711  of  the  GLB  Act.  Moreover, 
OTS  has  exercised  its  discretion,  to  the 
extent  possible,  to  minimize  costs  and 
burdens.  Therefore,  OTS  has 
determined  that  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly. 
OTS  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

DC.  Compliance  Chart 


Disclosure  of  Covered  Agreements  to  the  Public 


NGEP 


Insured  Depository  Institution  or  affiliate 


Which  agreements  must  be 
disclosed  to  the  public? 

When  does  my  duty  to  dis- 
close a  covered  agree- 
ment to  the  public  begin? 

What  event  triggers  my  obli- 
gation to  disclose  a  cov- 
ered agreement  to  a 
member  of  the  public? 

How  do  I  disclose  a  covered 
agreement  to  the  public? 


Covered  agreements  entered  into  after  11/12/99 
4/1/01   


An  individual  or  entity  must  request  you  to  make  a  cov- 
ered agreement  available. 


You  must  promptly  make  a  copy  of  the  covered  agree- 
ment available.  You  may  withhokj  information  that  is 
confidential  and  proprietary  under  FOIA  standards. 
However,  you  must  disclose  certain  enumerated 
items  of  information  identified  at  §  .6<b)(3). 


When  does  my  duty  to  dis- 
close a  covered  agree- 
ment to  the  public  end? 


Twelve  months  after  the  end  of  the  temi  of  the  agree- 
ment. However,  if  your  agreement  terminated  before 
4/1/01,  your  obligation  to  disclose  terminates  4/1/02. 


Covered  agreements  entered  into  after  11/12/99. 
4/1A)1. 


An  individual  or  entity  must  request  you  to  n^ake  a  cov- 
ered agreement  available. 


You  must  promptly  make  a  copy  of  the  covered  agree- 
ment available.  You  may  withhold  information  that  is 
confidential  and  proprietary  under  FOIA  standards 
However,  you  must  disclose  certain  enumerated 
items  of  information  identified  at  §  .6(b)(3). 

An  IDI  or  affiliate  may  make  an  agreement  availat>le  by 
placing  a  copy  of  the  covered  agreement  In  tf>e  IDI's 
CRA  publk:  file.  The  IDI  must  make  the  agreement 
available  in  accordance  with  the  CRA  rule  on  put>lk: 
files. 

Twelve  months  after  the  end  of  the  temn  of  ttie  agree- 
ment. However  if  your  agreement  terminated  before 
4/1/01,  your  obligation  to  disclose  terminates  4/1/02. 


Disclosure  of  Covered  Agreeiwients  to  the  Relevant  Supervisory  Agency  (RSA) 


NGEP 


Insured  Depository  lnstitutk>n  or  affiliate 


What  agreements  must  be 
disclosed  to  the  RSA?. 

When  does  my  duty  to  dis- 
close a  covered  agree- 
ment to  the  RSA  begin?. 

When  must  I  disclose  a  cov- 
ered agreement  to  the 
RSA?. 


Covered  agreements  entered  into  after  1 1/12/99 
4/1/01   


You  must  disclose  your  covered  agreement  to  the  RSA 
within  30  days  after  the  RSA  requests  a  copy  of  the 
agreement. 


Covered  agreements  entered  into  after  11/12/99. 
4/1/01. 


You  must  disctose  your  covered  agreement  to  tt)e  RSA 
within  60  days  of  the  end  of  the  calendar  quarter  in 
which  the  agreement  is  entered  into.  However,  if  your 
agreement  terminated  before  4/1/01,  you  must  dis- 
ctose your  agreement  to  the  RSA  by  6/30/01 . 
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How  do  I  disclose  a  covered 
agreement  to  the  RSA?. 


When  does  my  duty  to  dis- 
close a  covered  agree- 
ment to  the  RSA  end?. 


NGEP 


You  must  provide  ttie  RSA  with  a  complete  copy  of  the 
agreement.  If  you  propose  the  withholding  of  any  in- 
formation that  can  be  withheld  from  disclosure  under 
FOIA,  you  must  also  provide  a  public  version  of  ttie 
agreement  that  excludes  such  infomnation  and  an  ex- 
planation justifying  the  exclusion.  The  public  version 
must  include  the  information  identified  at  §  .6(b)(3). 


Twelve  months  after  the  end  of  the  term  of  the  agree- 
ment. However,  if  your  agreement  terminated  before 
4/1/01,  you  must  make  the  agreement  available  to 
the  RSA  until  4/1/02. 


Insured  Depository  Institution  or  affiliate 


You  must  provide  the  RSA  with  a  complete  copy  of  the 
agreement.  If  you  propose  the  withholding  of  any  in- 
formation that  can  be  withf>eld  from  disclosure  under 
FOIA,  you  must  also  provide  a  public  version  of  the 
agreement  that  excludes  such  information  and  an  ex- 
planation justifying  the  exclusion.  The  public  version 
must  include  the  information  identified  at  §  .6(b)(3). 

Alternatively,  you  may  provide  a  list  of  all  covered 
agreements  that  you  entered  into  during  the  calendar 
quarter,  and  include  the  information  described  at 
§.6(d)(1)(ii).  If  the  RSA  requests  a  copy  of  an  agree- 
ment referenced  in  the  list,  you  must  provide  a  copy 
of  the  agreement  and  a  public  version  (if  applicable) 
within  seven  calendar  days. 

If  you  file  a  list,  your  obligation  to  provide  a  copy  of  an 
agreement  referenced  in  ttie  list  terminates  thirty-six 
months  after  the  end  of  the  term  of  the  agreement. 


Annual  Reports 


What  agreements  are  sub- 
ject to  annual  reporting  re- 
quirements? 

What  periods  require  an  an- 
nual report? 


When  must  I  file  the  annual 
report? 


May  I  file  a  consolidated  an- 
nual report? 


What  must  I  include  in  ttie 
annual  report? 


NGEP 


Covered  agreements  entered  into  on  or  after  5/12/00 


You  must  file  a  report  for  each  fiscal  year  in  which  you 
receive  or  use  funds  or  ottier  resources  under  the 
covered  agreement. 

Altematively,  you  may  file  your  report  on  a  calendar 
year  basis. 

For  fiscal  years  that  end  on  or  after  1/1/01.  you  must 
file  the  report  with  each  RSA  within  six  months  after 
tfie  end  of  the  fiscal  year  covered  by  the  report. 

Altematively,  you  may,  within  this  six  month  period, 
provide  the  report  to  an  IDI  or  affiliate  that  is  a  party 
to  the  agreement.  You  must  include  written  instnx:- 
tions  requiring  the  IDI  or  affiliate  to  promptly  forward 
the  report  to  the  RSA(s). 

For  fiscal  years  that  end  between  5/12/00  and  12/31/ 
00,  you  must  file  the  report  with  each  RSA  (or  with 
an  IDI  or  affiliate  that  is  party  to  the  agreement)  no 
later  than  6/30/01. 

If  you  are  a  party  to  two  or  more  covered  agreements, 
you  nfiay  file  a  single  consolidated  annual  report  con- 
cerning all  the  covered  agreements. 


You  must  include  the  information  described  at  §  .7(d). 


Insured  Depository  Institution  or  Affiliate 


Covered  agreements  entered  into  on  or  after  5/12/00. 


You  must  file  a  report  for  each  fiscal  year  in  which  you 
have  any  reportable  data  conceming  the  covered 
agreement  described  in  §.7(e)(1)(iii),  (e)(1)(iv)  or 
(e)(1)(vi),  Altematively,  you  may  file  your  report  on  a 
calendar  year  basis. 

For  fiscal  years  that  end  on  or  after  1/1/01,  you  must 
file  the  report  with  each  RSA  within  six  months  after 
the  end  of  the  fiscal  year  covered  by  the  report. 

If  a  NGEP  has  provided  its  report  to  you,  you  must  also 
file  that  report  with  the  RSA(s)on  txhalf  of  the  NGEP 
within  30  days  of  receipt. 


For  fiscal  years  that  end  between  5/12/00  and  12/31/ 
00,  you  must  file  the  report  with  each  RSA  no  later 
than  6/30/01. 

If  you  are  a  party  to  two  or  more  covered  agreements, 
you  may  file  a  single  consolidated  annual  report  con- 
ceming all  the  covered  agreements. 

If  you  and  your  affiliates  are  parties  to  the  same  cov- 
ered agreement,  you  may  file  a  single  consolidated 
annual  report  relating  to  the  agreement. 

You  must  include  the  information  described  at  §  .7(e). 


List  of  Sub)ects 

12CFRPart35 

Community  development.  Credit, 
Freedom  of  information,  Investments, 
National  banks.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  207 

Banks,  Banking,  Conununity 
development.  Federal  Reserve  System, 
Holding  companies.  Reporting  and 
recordkeeping  requirements. 


12  CFR  Part  346 

Banks,  Banking;  Community 
development;  and  Reporting  and 
recordkeeping. 

12  CFR  Part  533 

Administrative  practice  and 
procedure.  Business  and  industry. 
Community  development.  Confidential 
business  information.  Credit,  Freedom 
of  information.  Holding  companies. 
Investments,  Mortgages,  Nonprofit 
organizations,  Penalties,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 


Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  f 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble.  Title  12,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  35  to  read  as 
follows: 
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PART  35— DISCLOSURE  AND 
REPORTING  OF  CRA-RELATED 
AGREEMENTS 

35.1  Purpose  and  scope  of  this  part. 

35.2  Definition  of  covered  agreement. 

35.3  CRA  communications. 

35.4  FulfiHmentoftheCRA. 

35.5  Related  agreements  considered  a  single 
agreement. 

35.6  Disclosure  of  covered  agreements. 

35.7  Annual  reports. 

35.8  Release  of  information  under  FOIA. 

35.9  Compliance  provisions. 
•35.10    Transition  provisions. 

35.11     Other  definitions  and  rules  of 
construction  used  in  this  part. 

Authority:  12  U.S.C.  1831y. 

{  35.1    Purpose  and  scope  of  this  part. 

(a)  General.  This  part  implements 
section  711  of  the  Gramm-Leach-Bliley 
Act  (12  U.S.C.  1831y).  That  section 
requires  any  nongovernmental  entity  or 
person,  insured  depository  institution, 
or  affiliate  of  an  insiu^d  depository 
institution  that  enters  into  a  covered 
agreement  to — 

(1)  Make  the  covered  agreement 
available  to  the  public  and  the 
appropriate  Federal  banking  agency; 
and 

(2)  File  an  annual  report  with  the 
appropriate  Federal  banking  agency 
conceming  the  covered  agreement. 

(b)  Scope  of  this  part.  Tne  provisions 
of  this  part  apply  to  national  banks, 
subsidiaries  of  national  banks,  and 
nongovernmental  entities  or  persons 
that  enter  into  covered  agreements  with 
a  national  bank  or  a  subsidiary  of  a 
national  bank. 

(c)  Relation  to  Community 
Reinvestment  Act.  This  part  does  not 
affect  in  any  way  the  Community 
Reinvestinent  Act  of  1977  (12  U.S.C. 
2901  et  seq.),  part  25  of  this  chapter 
(Community  Reinvestment  Act  and 
Interstate  Deposit  Production 
Regulations)  or  the  OCC's 
interpretations  or  administration  of  that 
Act  or  regidation. 

(d)  Examples. — (1)  The  examples  in 
this  part  are  not  exclusive.  Compliance 
with  an  example,  to  the  extent 
applicable,  constitutes  compliance  with 
this  part. 

(2)  Examples  in  a  paragraph  illustrate 
only  the  issue  described  in  the 
paragraph  and  do  not  illustrate  any 
other  issues  that  may  arise  in  this  part. 

§35.2    Definition  of  covered  agreement 

(a)  General  definition  of  covered 
agreement.  A  covered  agreement  is  any 
contract,  arrangement,  or  understanding 
that  meets  all  of  the  following  criteria — 

(1)  The  agreement  is  in  writing. 

(2)  The  parties  to  the  agreement 
include — 


(i)  One  or  more  insured  depository 
institutions  or  affiliates  of  an  insured 
depository  institution;  and 

Cii)  One  or  more  nongovernmental 
entities  or  persons  (referred  to  hereafter 
as  NGEPs). 

(3)  The  agreement  provides  for  the 
insured  depository  institution  or  any 
affUiate  to — 

(i)  Provide  to  one  or  nfore  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  cash  payments,  grants,  or 
other  consideration  (except  loans)  that 
have  an  aggregate  value  of  more  than 
$10,000  in  any  calendar  year;  or 

(ii)  Make  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  loans  that  have  an  aggregate 
principal  amount  of  more  than  $50,000 
in  any  calendar  year. 

(4)  The  agreement  is  made  pinsuant 
to,  or  in  connection  with,  the  fulfillment 
of  the  Community  Reinvestment  Act  of 
1977  (12  U.S.C.  2901  et  seq.)  (CRA),  as 
defined  in  §  35.4. 

(5)  The  agreement  is  with  a  NGEP  that 
has  had  a  CRA  conmumication  as 
described  in  §  35.3  prior  to  entering  into 
the  agreement. 

(b)  Examples  conceming  written 
arrangements  or  understandings. — (1) 
Example  1 .  A  NGEP  meets  with  an 
insined  depository  institution  and  states 
that  the  institution  needs  to  make  more 
community  development  investments  in 
the  NGEP's  community.  The  NGEP  and 
insiu«d  depository  institution  do  not 
reach  an  agreement  conceming  the 
commiuiity  development  investments 
the  institution  should  make  in  the 
community,  and  the  parties  do  not  reach 
any  mutual  arrangement  or 
understanding.  Two  weeks  later,  the 
institution  unilaterally  issues  a  press 
release  aiuioimcing  that  it  has 
established  a  general  goal  of  making 
$100  million  of  community 
development  grants  in  low-  and 
moderate-income  neighborhoods  served 
by  the  insiu^d  depository  institution 
over  the  next  5  years.  The  NGEP  is  not 
identified  in  the  press  release.  The  press 
release  is  not  a  written  arrangement  or 
luiderstanding. 

(2)  Example  2.  A  NGEP  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  offer  new 
loan  programs  in  the  NGEP's 
community.  The  NGEP  and  the  insured 
depository  institution  reach  a  mutual 
arrangement  or  imderstanding  that  the 
institution  will  provide  additional  loans 
in  the  NGEP's  community.  The 
institution  tells  the  NGEP  that  it  will 
issue  a  press  release  announcing  the 
program.  Later,  the  insured  depository 
institution  issues  a  press  release 
annoimcing  the  loan  program.  The  press 
release  incorporates  the  key  terms  of  the 


imderstanding  reached  between  the 
NGEP  and  the  insured  depository 
institution.  The  written  press  release 
reflects  the  mutual  arrangement  or 
imderstanding  of  the  NGEP  and  the 
insured  depository  institution  and  is, 
therefore,  a  written  arrangement  or 
understanding. 

(3)  Example  3.  An  NGEP  sends  a  letter 
to  an  insured  depository  institution 
requesting  that  the  institution  provide  a 
$15,000  grant  to  the  NGEP.  The  insured 
depository  institution  responds  in 
writing  and  agrees  to  provide  the  grant 
in  connection  with  its  aimual  grant 
program.  The  exchange  of  letters 
constitutes  a  written  arrangement  or 
understanding. 

(c)  Loan  agreements  that  are  not 
covered  agreements.  A  covered 
agreement  does  not  include — 

(1)  Any  individual  loan  that  is 
secured  by  real  estate;  or 

(2)  Any  specific  contract  or 
commitment  for  a  loan  or  extension  of 
credit  to  an  individual,  business,  farm, 
or  other  entity,  or  group  of  such 
individuals  or  entities,  if — 

(i)  The  funds  are  loaned  at  rates  that 
are  not  substantially  below  market  rates; 
and 

(ii)  The  loan  application  or  other  loan 
documentation  does  not  indicate  that 
the  borrower  intends  or  is  authorized  to 
use  the  borrowed  funds  to  make  a  loan 
or  extension  of  credit  to  one  or  more 
third  parties. 

(d)  Examples  conceming  loan 
agreements. — (1)  Example  1.  An  insured 
depository  institution  provides  an 
organization  with  a  $1  million  loan  that 
is  documented  in  writing  and  is  secured 
by  real  estate  owned  or  to-be-acquired 
by  the  organization.  The  agreement  is  an 
individual  mortgage  loan  and  is  exempt 
from  coverage  under  paragraph  (c)(1)  of 
this  section,  regardless  of  the  interest 
rate  on  the  loan  or  whether  the 
organization  intends  or  is  authorized  to 
re-loan  the  funds  to  a  third  party. 

(2)  Example  2.  An  insured  depository 
institution  commits  to  provide  a 
$500,000  line  of  credit  to  a  small 
business  that  is  documented  by  a 
written  agreement.  The  loan  is  made  at 
rates  that  are  within  the  range  of  rates 
offered  by  the  institution  to  similarly 
situated  small  businesses  in  the  market 
and  the  loan  documentation  does  not 
indicate  that  the  small  business  intends 
or  is  authorized  to  re-lend  the  borrowed 
funds.  The  agreement  is  exempt  &x)m 
coverage  under  paragraph  (c)(2)  of  this 
section. 

(3)  Example  3.  An  insured  depository 
institution  offers  small  business  loans 
that  are  guaranteed  by  the  Small 
Business  Administration  (SBA).  A  small 
business  obtains  a  $75,000  loan. 
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dotnimented  in  writing,  from  the 
institution  under  the  institution's  SBA 
loan  program.  "Hie  loan  documentation 
does  not  indicate  that  the  borrower 
intends  or  is  authorized  to  re-lend  the 
hinds.  Although  the  rate  charged  on  the 
loan  is  well  below  that  charged  by  the 
institution  on  commercial  loans,  the  rate 
is  within  the  range  of  rates  that  the 
institution  would  charge  a  similarly 
situated  small  business  for  a  similar 
loan  under  the  SBA  loan  program. 
Accordingly,  the  loan  is  not  made  at 
substantially  below  market  rates  and  is 
exempt  from  coverage  imder  paragraph 
(c)(2)  of  this  section. 

(4)  Example  4.  A  bank  holding 
company  enters  into  a  written 
agreement  with  a  community 
development  organization  that  provides 
that  insured  depository  institutions 
own^d  by  the  bank  holding  company 
will  make  $250  million  in  small 
business  loans  in  the  commimity  over 
the  next  5  years.  The  written  agreement 
is  not  a  specific  contract  or  commitment 
for  a  loan  or  an  extension  of  credit  and, 
thus,  is  not  exempt  from  coverage  under 
paragraph  (c)(2)  of  this  section.  Each 
small  business  loan  made  by  the  insured 
depository  institution  pursuant  to  this 
general  commitment  would,  however, 
be  exempt  bom  coverage  if  the  loan  is 
made  at  rates  that  are  not  substantially 
below  market  rates  and  the  loan 
dociunentation  does  not  indicate  that 
the  borrower  intended  or  was 
authorized  to  re-lend  the  funds. 

(e)  Agreements  that  include  exempt 
loan  agreements.  If  an  agreement 
includes  a  loan,  extension  of  credit  or 
loan  commitment  that,  if  dociunented 
separately,  would  be  exempt  imder 
paragraph  (c)  of  this  section,  the  exempt 
loan,  extension  of  credit  or  loan 
commitment  may  be  excluded  for 
piuposes  of  determining  whether  the 
agreement  is  a  covered  agreemdht. 

(f)  Determining annualvalue  of 
agreements  that  lack  schedule  of 
disbursements.  For  piuposes  of 
paragraph  (a)(3)  of  this  section,  a  multi- 
year  agreement  that  does  not  include  a 
schedule  for  the  disbiusement  of 
payments,  grants,  loans  or  other 
consideration  by  the  insured  depository 
institution  or  affiliate,  is  considered  to 
have  a  value  in  the  first  year  of  the 
agreement  equal  to  all  payments,  grants, 
loans  and  other  consideration  to  be 
provided  at  any  time  under  the 
agreement. 

§35.3    CRA  communications. 

(a)  Definition  of  CRA  conununication. 
A  CRA  communication  is  any  of  the 
following — 

(1)  Any  written  or  oral  comment  or 
testimony  provided  to  a  Federal  banking 


agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insiued  depository  institution,  any 
affiliated  insiued  depository  institution, 
or  any  CRA  affiliate. 

(2)  Any  written  comment  submitted  to 
the  insured  depository  institution  that 
discusses  the  adequacy  of  the 
performance  under  the  CRA  of  the 
institution  and  must  be  included  in  the 
institution's  CRA  public  file. 

(3)  Any  discussion  or  other  contapt 
with  the  insured  depository  institution 
or  any  affiliate  about — 

(i)  Providing  (or  refiBining  from 
providing)  written  or  oral  comments  or 
testimony  to  any  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  pf  the 
insured  depository  institution,  any' 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate; 

(ii)  Providing  (or  refi^ining  fitjm 
providing)  written  comments  to  the 
insiu^d  depository  institution  that 
concern  the  adequacy  of  the 
institution's  performance  imder  the 
CRA  and  must  be  included  in  the 
institution's  CRA  public  file;  or 

(iii)  The  adequacy  of  the  performance 
under  the  CRA  of  the  insured  depository 
institution,  any  affiliated  insured 
depository  institution,  or  any  CRA 
affiliate. 

(b)  Discussions  or  contacts  that  are 
not  CRA  communications — (1)  Timing 
of  contacts  with  a  Federal  banking 
agency.  An  oral  or  written 
communication  with  a  Federal  banking 
agency  is  not  a  CRA  communication  if 
it  occurred  more  than  3  years  before  the 
parties  entered  into  the  agreement. 

(2)  Timing  of  contacts  with  insured 
depository  institutions  and  affiliates.  A 
communication  with  an  insured 
depository  institution  or  affiliate  is  not 
a  CRA  communication  if  the 
communication  occurred — 

(i)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  written  communication; 

(ii)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  oral  communication  in 
which  the  NGEP  discusses  providing  (or 
refraining  from  providing)  comments  or 
testimony  to  a  Federal  banking  agency 
or  written  comments  that  must  be 
included  in  the  institution's  CRA  pubUc 
file  in  connection  with  a  requesf  to,  or 
agreement  by,  the  institution  or  affiliate 
to  take  (or  refiain  from  taking)  any 
action  that  is  in  fulfillment  of  the  CRA; 
or 

(iii)  More  than  1  year  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  other  oral 
communication  not  described  in 
paragraph  (b)(2)(ii). 


(3)  Knowledge  of  communication  by 
insured  depository  institution  or 
affiliate. — (i)  A  communication  is  only  a 
CRA  communication  under  paragraph 
(a)  of  this  section  if  the  insured 
depository  institution  or  its  affiliate  has 
knowledge  of  the  communication  under 
this  paragraph  (b)(3)(ii)  or  (b)(3)(iii)  of 
this  section. 

(ii)  Communication  with  insured 
depository  institution  or  affiliate.  An 
insured  depository  institution  or 
affiliate  has  knowledge  of  a 
communication  by  the  NGEP  to  the 
institution  or  its  affiliate  under  this 
paragraph  only  if  one  of  the  following 
representatives  of  the  insured 
depository  institution  or  any  affiliate 
has  knowledge  of  the  communication — 

(A)  An  employee  who  approves, 
directs,  authorizes,  or  negotiates  the 
agreement  with  the  NGEP;  or 

(B)  An  employee  designated  with 
responsibility  for  compliance  with  the 
CRA  or  executive  officer  if  the  employee 
or  executive  officerTtnows  that  the 
institution  or  affiliate  is  negotiating, 
intends  to  negotiate,  or  has  been 
informed  by  the  NGEP  that  it  expects  to 
request  that  the  institution  or  affiliate 
negotiate  an  agreement  with  the  NGEP. 

(iii)  Other  conununications.  An 
insured  depository  institution  or 
affiliate  is  deemed  to  have  knowledge 
of— 

(A)  Any  testimony  provided  to  a 
Federal  banking  agency  at  a  public 
meeting  or  hearing; 

(B)  Any  comment  submitted  to  a 
Federal  banking  agency  that  is  conveyed 
in  writing  by  the  agency  to  the  insured 
depository  institution  or  affiliate;  and 

(C)  Any  written  comment  submitted 
to  the  insured  depository  institution 
that  must  be  and  is  included  in  the 
institution's  CRA  public  file. 

(4)  Communication  where  NGEP  has 
knowledge.  A  NGEP  has  a  CRA 
communication  with  an  insured 
depository  institution  or  affiliate  only  if 
any  of  the  following  individuals  has 
knowledge  of  the  communication — 

(i)  A  director,  employee,  or  member  of 
the  NGEP  who  approves,  directs, 
authorizes,  or  negotiates  the  agreement 
with  the  insured  depository  institution 
or  affiliate; 

(ii)  A  person  who  functions  as  an 
executive  officer  of  the  NGEP  and  who 
knows  that  the  NGEP  is  negotiating  or 
intends  to  negotiate  an  agreement  with 
the  insured  depository  institution  or 
affiliate;  or 

(iii)  Where  the  NGEP  is  an  individual, 
the  NGEP. 

(c)  Examples  of  CRA 
conununications. — (1)  Examples  of 
actions  that  are  CRA  communications. 
The  following  are  examples  of  CRA 
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communications.  These  examples  are 
not  exclusive  and  assume  that  the 
communication  occurs  within  the 
relevant  time  period  as  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
and  the  appropriate  representatives 
have  knowledge  of  the  communication 
as  specified  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section. 

(i)  Example  1.  A  NGEP  files  a  vmtten 
comment  with  a  Federal  banking  agency 
that  states  than  an  insured  depository 
institution  successfully  addresses  the 
credit  needs  of  its  commimity.  The 
written  comment  is  in  response  to  a 
general  request  from  the  agency  for 
comments  on  an  application  of  the 
insured  depository  institution  to  open  a 
new  branch  and  a  copy  of  the  comment 
is  provided  to  the  institution. 

(ii)  Example  2.  A  NGEP  meets  with  an 
executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  must  improve  its  CRA 
performance. 

(iii)  Example  3.  A  NGEP  meets  with 
an  executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  needs  to  make  more 
mortgage  loans  in  low-  and  moderate- 
income  neighborhoods  in  its 
community. 

(iv)  Example  4.  A  bank  holding 
company  files  an  application  with  a 
Federal  banking  agency  to  acquire  an 
insured  depository  institution.  Two 
weeks  later,  the  NGEP  meets  with  an 
executive  officer  of  the  bank  holding 
company  to  discuss  the  adequacy  of  the 
performance  under  the  CRA  of  the  target 
insured  depository  institution.  The 
insured  depository  institution  was  an 
affiliate  of  the  bank  holding  company  at 
the  time  the  NGEP  met  with  the  target 
institution.  (See  §  35.11(a).) 
Accordingly,  the  NGEP  had  a  CRA 
communication  with  an  affiliate  of  the 
bank  holding  company. 

(2)  Examples  of  actions  that  are  not 
CRA  communications.  The  following 
are  examples  of  actions  that  are  not  by 
themselves  CRA  communications. 
These  examples  are  not  exclusive. 

(i)  Example  1.  A  NGEP  provides  to  a 
Federal  banking  agency  comments  or 
testimony  concerning  an  insured 
depository  institution  or  affiliate  in 
response  to  a  direct  request  by  the 
agency  for  comments  or  testimony  from 
that  NGEP.  Direct  requests  for 
comments  or  testimony  do  not  include 
a  general  invitation  by  a  Federal 
banking  agency  for  comments  or 
testimony  from  the  public  in  connection 
with  a  CRA  performance  evaluation  of, 
or  application  for  a  deposit  facility  (as 
defined  in  section  803  of  the  CRA  (12 
U.S.C.  2902(3))  by.  an  insured 
depository  institution  or  an  application 


by  a  company  to  acquire  an  insured 
depository  institution. 

(ii)  Example  2.  A  NGEP  makes  a 
statement  concerning  an  insured 
depository  institution  or  affiliate  at  a 
widely  attended  conference  or  seminar 
regarding  a  general  topic.  A  public  or 
private  meeting,  public  hearing,  or  other 
meeting  regarding  one  or  more  specific 
institutions,  affiliates  or  transactions 
involving  an  application  for  a  deposit 
facility  is  not  considered  a  widely 
attended  conference  or  seminar. 

(iii)  Example  3.  A  NGEP.  such  as  a 
civil  rights  group,  community  group 
providing  housing  and  other  services  in 
low-  and  moderate-income 
neighborhoods,  veterans  organization, 
community  theater  group,  or  youth 
organization,  sends  a  fundraising  letter 
to  insured  depository  institutions  and  to 
other  businesses  in  its  community.  The 
letter  encourages  all  businesses  in  the 
community  to  meet  their  obligation  to 
assist  in  making  the  local  community  a 
better  place  to  live  and  work  by 
supporting  the  fundraising  efforts  of  the 
NGEP. 

(iv)  Example  4.  A  NGEP  discusses 
with  an  insured  depository  institution 
or  affiliate  whether  particular  loans, 
services,  investments,  community 
development  activities,  or  other 
activities  are  generally  eligible  for 
consideration  by  a  Federal  banking 
agency  under  the  CRA.  The  NGEP  and 
insured  depository  institution  or 
affiliate  do  not  discuss  the  adequacy  of 
the  CRA  performance  of  the  insured 
depository  institution  or  affiliate. 

(v)  Example  5.  A  NGEP  engaged  in  the 
sale  or  purchase  of  loans  in  the 
secondary  market  sends  a  general 
offering  circular  to  financial  institutions 
offering  to  sell  or  purchase  a  portfolio  of 
loans.  An  insured  depository  institution 
that  receives  the  offering  circular 
discusses  v«th  the  NGEP  the  types  of 
loans  included  in  the  loan  pool, 
whether  such  loans  are  generally 
eligible  for  consideration  under  the 
CRA.  and  which  loans  are  made  to 
borrowers  in  the  institution's  local 
community.  The  NGEP  and  insured 
depository  institution  do  not  discuss  the 
adequacy  of  the  institution's  CRA 
performance. 

(d)  Multiparty  covered  agreements. — 
(1)  A  NGEP  that  is  a  party  to  a  covered 
agreement  that  involves  multiple  NGEPs 
is  not  required  to  comply  with  the 
requirements  of  this  part  if— 

(i)  The  NGEP  has  not  had  a  CRA 
communication;  and 

(ii)  No  representative  of  the  NGEP 
identified  in  paragraph  (b)(4)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  another  NGEP  that  is  a 


party  to  the  agreement  has  had  a  CRA 
communication. 

(2)  An  insured  depository  institution 
or  affiliate  that  is  a  party  to  a  covered 
agreement  that  involves  multiple 
insured  depository  institutions  or 
affiliates  is  not  required  to  comply  with 
the  disclosure  and  annual  reporting 
requirements  in  §§  35.6  and  35.7  if— 

(i)  No  NGEP  that  is  a  party  to  the 
agreement  has  had  a  CRA 
communication  concerning  the  insured 
depository  institution  or  any  affiliate; 
and 

(ii)  No  representative  of  the  insured 
depository  institution  or  any  affiliate 
identified  in  paragraph  fb)(3)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  an  NGEP  that  is  a  party 
to  the  agreement  has  had  a  CRA 
communication  concerning  any  other 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement. 

§35.4    Fulfillment  of  ttw  CRA. 

(a)  List  of  factors  that  are  in 
fulfillment  of  the  CRA.  Fulfillment  of 
the  CRA.  for  purposes  of  this  part, 
means  the  following  list  of  factors — 

(1)  Comments  to  a  Federal  banking 
agency  or  included  in  CRA  public  file. 
Providing  or  refraining  from  providing 
vmtten  or  oral  comments  or  testimony 
to  any  Federal  banking  agency 
concerning  the  performance  under  the 
CRA  of  an  insured  depository 
institution  or  CRA  affiliate  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement  or  written 
comments  that  are  required  to  be 
included  in  the  CRA  public  file  of  any 
such  insured  depository  institution:  or 

(2)  Activities  given  favorable  CRA 
consideration.  Performing  any  of  the 
following  activities  if  the  activity  is  of 
the  type  that  is  likely  to  receive 
favorable  consideration  by  a  Federal 
banking  agency  in  evaluating  the 
performance  under  the  CRA  of  the 
insured  depository  institution  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement — 

(i)  Home-purchase,  home- 
improvement,  small  business,  small 
farm,  community  development,  and 
consumer  lending,  as  described  in 
§25.22  (12  CFR  25.22),  including  loan 
purchases,  loan  commitments,  and 
letters  of  credit; 

(ii)  Making  investments,  deposits,  or 
grants,  or  acquiring  membership  shares, 
that  have  as  their  primary  purpose 
community  development,  as  described 
in  §25.23  (12  CFR  25.23): 

(iii)  Delivering  retail  banking  services, 
as  described  in  §  25.24(d)  (12  CFR 
25.24(d)); 


2088  Federal  Register /Vol.  66.  No.  7 /Wednesday.  January  10.  2001 /Rules  and  Regulations 


(iv)  Providing  community 
development  services,  as  described  in 
§  25.24(e)  {12  CFR  25.24(e)); 

(v)  In  the  case  of  a  wholesale  or 
limited-purpose  insured  depository 
institution,  community  development 
lending,  including  originating  and 
purchasing  loans  and  making  loan 
commitments  and  letters  of  credit, 
making  qualified  investments,  or 
providing  community  development 
services,  as  described  in  §  25.25(c)  (12 
CFR  25.25(c)): 

(vi)  In  the  case  of  a  small  insured 
depository  institution,  any  lending  or 
other  activity  described  in  §  25.26(a)  (12 
CFR  25.26(a));  or 

(vii)  In  the  case  of  an  insured 
depository  institution  that  is  evaluated 
on  the  basis  of  a  strategic  plan,  any 
element  of  the  strategic  plan,  as 
described  in  §  25.27(f)  (12  CFR  25.27(f)). 

(b)  Agreements  relating  to  activities  of 
CRA  affiliates.  An  insured  depository 
institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  that  concerns  any 
activity  described  in  paragraph  (a)  of 
this  section  of  a  CRA  affiliate  must, 
prior  to  the  time  the  agreement  is 
entered  into,  notify  each  NGEP  that  is  a 
party  to  the  agreement  that  the 
agreement  concerns  a  CRA  affiliate. 

f35.5    Related  agreements  considered  a 
single  agreement 

The  following  rules  must  be  applied 
in  determining  whether  an  agreement  is 
a  covered  agreement  under  §  35.2. 

(a)  Agreements  entered  into  by  same 
parties.  All  written  agreements  to  which 
an  insured  depository  institution  or  an 
affiliate  of  the  insined  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement  if  the 
agreements — 

(1)  Are  entered  into  with  the  same 
NGEP; 

(2)  Were  entered  into  within  the  same 
12-month  period;  and 

(3)  Are  each  in  fulfillment  of  the  CRA. 

(b)  Substantively  related  contracts. 
All  written  contracts  to  which  an 
instned  depository  institution  or  an 
affiliate  of  the  insured  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement,  without  regard 
to  whether  the  other  parties  to  the 
contracts  are  the  same  or  whether  each 
such  contract  is  in  fulfillment  of  the 
CRA,  if  the  contracts  were  negotiated  in 
a  coordinated  fashion  and  a  NGEP  is  a 
party  to  each  contract. 

f  35.6    Disclosure  of  covered  agreements. 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  after  November  12, 1999. 

(b)  Disclosure  of  covered  agreements 
to  the  public — (1)  Disclosure  required. 


Each  NGEP  and  each  insined  depository 
institution  or  affiliate  that  enters  into  a 
covered  agreement  must  promptly  make 
a  copy  of  the  covered  agreement 
available  to  any  individual  or  entity 
upon  request. 

(2)  Nondisclosure  of  confidential  and 
proprietary  information  permitted.  In 
responding  to  a  request  for  a  covered 
agreement  from  any  individual  or  entity 
under  paragraph  (b)(1)  of  this  section,  a 
NGEP,  insured  depository  institution,  or 
affiliate  may  withhold  from  public 
disclosure  confidential  or  proprietary 
information  that  the  party  believes  the 
relevant  supervisory  agency  could 
withhold  from  disclosure  imder  the 
Freedom  of  Information  Act  (5  U.S.C. 
552etseq.)(FOIA). 

(3)  Information  that  must  be 
disclosed.  Notwithstanding  paragraph 
(b)(2)  of  this  section,  a  party  must 
disclose  any  of  the  following 
information  that  is  contained  in  a 
covered  agreement — 

(i)  The  names  and  addresses  of  the 
parties  to  the  agreement; 

(ii)  The  amount  of  any  payments,  fees, 
loans,  or  other  consideration  to  be  made 
or  provided  by  any  party  to  the 
agreement; 

(iii)  Any  description  of  how  the  funds 
or  other  resources  provided  under  the 
agreement  are  to  be  used; 

(iv)  The  term  of  the  agreement  (if  the 
agreement  establishes  a  term);  and 

(v)  Any  other  information  that  the 
relevant  supervisory  agency  determines 
is  not  properly  exempt  from  public 
disclosure. 

(4)  Request  for  review  of  withheld 
information.  Any  individual  or  entity 
may  request  that  the  relevant 
supervisory  agency  review  whether  any 
information  in  a  covered  agreement 
withheld  by  a  party  must  be  disclosed. 
Any  requests  for  agency  review  of 
withheld  information  must  be  filed,  and 
will  be  processed  in  accordance  with, 
the  relevant  supervisory  agency's  rules 
concerning  the  availability  of 
information  (see  subpart  B  of  part  4  of 
the  OCC's  rules  regarding  the 
availability  of  information  imder  the 
Freedom  of  Information  Act  (12  CFR 
part  4,  subpart  B). 

is)  Duration  of  obligation.  The 
obligation  to  disclose  a  covered 
agreement  to  the  public  terminates  12 
months  after  the  end  of  the  term  of  the 
agreement. 

(6)  Reasonable  copy  and  mailing  fees. 
Each  NGEP  and  each  insured  depository 
institution  or  affiliate  may  charge  an 
individual  or  entity  that  requests  a  copy 
of  a  covered  agreement  a  reasonable  fee 
not  to  exceed  the  cost  of  copying  and 
mailing  the  agreement. 


(7)  Use  of  CRA  public  file  by  insured 
depository  institution  or  affiliate.  An 
insined  depository  institution  and  any 
affiliate  of  an  insured  depository 
institution  may  fulfill  its  obligation 
under  this  paragraph  (b)  by  placing  a 
copy  of  the  covered  agreement  in  the 
insured  depository  institution's  CRA 
public  file  if  the  institution  makes  the 
agreement  available  in  accordance  with 
the  procedures  set  forth  in  §  25.43  (12 
CFR  25.43); 

(c)  Disclosure  by  NGEPs  of  covered 
agreements  to  the  relevant  supervisory 
agency. — (1)  Each  NGEP  that  is  a  party 
to  a  covered  agreement  must  provide  the 
following  within  30  days  of  receiving  a 
request  from  the  relevant  supervisory 
agency — 

(i)  A  complete  copy  of  tbe  agreement; 
and 

(ii)  In  the  event  the  NGEP  proposes 
the  withholding  of  any  information 
contained  in  the  agreement  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  a  public  version  of  the 
agreement  that  excludes  such 
information  and  an  explanation 
justifying  the  exclusions.  Any  public 
version  must  include  the  information 
described  in  paragraph  (b)(3)  of  this 
section. 

(2)  The  obligation  of  a  NGEP  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  terminates 
12  months  after  the  end  of  the  term  of 
the  covered  agreement. 

(d)  Disclosure  by  insured  depository 
institution  or  affiliate  of  covered 
agreements  to  the  relevant  supervisory 
agency. — (1)  In  general.  Within  60  days 
of  the  end  of  eadi  calendar  quarter,  each 
insured  depository  institution  and 
affiliate  must  provide  each  relevant 
supervisory  agency  with — 

(i)(A)  A  complete  copy  of  each 
covered  agreement  entered  into  by  the 
insured  depository  institution  or 
affiliate  during  the  calendar  qiiarter;  and 

(B)  In  the  event  the  institution  or 
affiliate  proposes  the  withholding  of  any 
information  contained  in  the  agreement 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  a  public  version  of  the 
agreement  that  excludes  such 
information  (other  than  any  information 
described  in  paragraph  (b)(3)  of  this 
section)  and  an  explanation  justifying 
the  exclusions;  or 

(ii)  A  list  of  all  covered  agreements 
entered  into  by  the  insured  depository 
institution  or  affiliate  during  the 
calendar  quarter  that  contains — 

(A)  The  name  and  address  of  each 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement; 

(B)  The  name  and  address  of  each 
NGEP  that  is  a  party  to  the  agreement; 
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(C)  The  date  the  agreement  was 
entered  into; 

(D)  The  estimated  total  value  of  all 
payments,  fees,  loans  and  other 
consideration  to  be  provided  by  the 
institution  or  any  affiliate  of  the 
institution  under  the  agreement;  and 

(E)  The  date  the  agreement  terminates. 

(2)  Prompt  filing  of  covered 
agreements  contained  in  list  required. — 
(i)  If  an  insured  depository  institution  or 
affiliate  files  a  list  of  the  covered 
agreements  entered  into  by  the 
institution  or  affiliate  pmsuant  to 
paragraph  (d)(l)(ii)  of  this  section,  the 
institution  or  affiliate  must  provide  any 
relevant  supervisory  agency  a  complete 
copy  and  public  version  of  any  covered 
agreement  referenced  in  the  list  within 

7  calendar  days  of  receiving  a  request 
from  the  agency  for  a  copy  of  the 
agreement. 

(ii)  The  obligation  of  an  insured 
depository  institution  or  affiliate  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  under  this 
paragraph  (d)(2)  terminates  36  months 
after  the  end  of  the  term  of  the 
agreement. 

(3)  Joint  filings.  In  the  event  that  2  or 
more  insured  depository  institutions  or 
affiliates  are  parties  to  a  covered 
agreement,  the  insined  depository 
institution(s)  and  affiliate(s)  may  jointly 
file  the  documents  required  by  this 
paragraph  (d).  Any  joint  filing  must 
identify  the  insured  depository 
institution(s)  and  affiliate(s)  for  whom 
the  filings  are  being  made. 

§35.7    Annual  reports.   . 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  on  or  after  May  12,  2000. 

(b)  Annual  report  required.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  is  a  party  to 

a  covered  agreement  must  file  an  annual 
report  with  each  relevant  supervisory 
agency  concerning  the  disbursement, 
receipt,  and  uses  of  funds  or  other 
resources  under  the  covered  agreement. 

(c)  Duration  of  reporting 
requirement— [1]  NGEPs.  A  NGEP  must 
file  an  annual  report  for  a  covered 
agreement  for  any  fiscal  year  in  which 
the  NGEP  receives  or  uses  funds  or 
other  resources  imder  the  agreement. 

(2)  Insured  depository  institutions  and 
affUiates.An  insured  depository 
institution  or  affiliate  must  file  an 
annual  report  for  a  covered  agreement 
for  any  fiscal  year  in  which  the 
institution  or  affiliate — 

(i)  provides  or  receives  any  payments, 
fees,  or  loans  under  the  covered 
agreement  that  must  be  reported  luider 
paragraphs  (e)(l)(iii)  and  (iv)  of  this 
section;  or 


(ii)  has  data  to  report  on  loans, 
investments,  and  services  provided  by  a 
party  to  the  covered  agreement  under 
the  covered  agreement  imder  paragraph 
(e)(l)(vi)  of  this  section. 

(d)  Arm  ual  reports  filed  by  NGEP—{  1 ) 
Contents  of  report.  The  annual  report 
filed  by  a  NGEP  under  this  section  must 
include  the  following — 

(i)  The  name  and  mailing  address  of 
the  NGEP  filing  the  report; 

(ii)  Information  sufficient  to  identify  - 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(iii)  The  amount  of  funds  or  resources 
received  under  the  covered  agreement 
during  the  fiscal  year;  and 

(iv)  A  detailed,  itemized  list  of  how 
any  fiinds  or  resources  received  by  the 
NGEP  under  the  covered  agreement 
were  used  during  the  fiscal  year, 
including  the  total  amount  used  for — 

(A)  Compensation  of  officers, 
directors,  and  employees; 

(B)  Administrative  expenses; 

(C)  Travel  expenses; 

(D)  Entertainment  expenses; 

(E)  Payment  of  consulting  and 
professional  fees;  and 

(F)  Other  expenses  and  uses  (specify 
expense  or  use). 

(2)  More  detailed  reporting  of  uses  of 
funds  or  resources  permitted — (i)  In 
general.  If  a  NGEP  allocated  and  used 
funds  received  under  a  covered 
agreement  for  a  specific  purpose,  the 
NGEP  may  fulfill  the  requirements  of 
paragraph  (d)(l)(iv)  of  this  section  with 
respect  to  such  funds  by  providing — 

(A)  A  brief  description  of  each 
specific  purpose  for  which  the  funds  or 
other  resources  were  used;  and 

(B)  The  amount  of  funds  or  resources 
used  during  the  fiscal  year  for  each 
specific  purpose. 

(ii)  Specific  purpose  defined.  A  NGEP 
allocates  and  uses  funds  for  a  specific 
purpose  if  the  NGEP  receives  and  uses 
the  funds  for  a  purpose  that  is  more 
specific  and  limited  than  the  categories 
listed  in  paragraph  (d)(l)(iv)  of  this 
section. 

(3)  Use  of  other  reports.  The  annual 
report  filed  by  a  NGEP  may  consist  of 
or  incorporate  a  report  prepared  for  any 
other  purpose,  such  as  the  Internal 
Revenue  Service  Return  of  Organization 
Exempt  From  Income  Tax  on  Form  990, 
or  any  other  Internal  Revenue  Service 
form,  state  tax  form,  report  to  members 
or  shareholders,  audited  or  unaudited 
financial  statements,  audit  report,  or 
other  report,  so  long  as  the  annual 
report  filed  by  the  NGEP  contains  all  of 
the  information  required  by  this 
paragraph  (d). 


(4)  Consolidated  reports  permitted.  A 
NGEP  that  is  a  party  to  2  or  more 
covered  agreements  may  file  with  each 
relevant  supervisory  agency  a  single 
consolidated  annual  report  covering  all 
the  covered  agreements.  Any 
consolidated  report  must  contain  all  the 
information  required  by  this  paragraph 
(d).  The  information  reported  under 
paragraphs  (d)(l)(iv)  and  (d)(2)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(5)  Examples  of  annual  report 
requirements  for  NGEPs — (i)  Example  1. 
A  NGEP  receives  an  unrestricted  grant 
of  $15,000  under  a  covered  agreement, 
includes  the  funds  in  its  general 
operating  budget  and  uses  the  funds 
during  its  fiscal  year.  The  NGEP's 
annual  report  for  the  fiscal  year  must 
provide  the  name  and  mailing  address 
of  the  NGEP,  information  sufficient  to 
identify  the  covered  agreement,  and 
state  that  the  NGEP  received  $15,000 
during  the  fiscal  year.  The  report  must 
also  indicate  the  total  expenditures 
made  by  the  NGEP  during  the  fiscal  year 
for  compensation,  administrative 
expenses,  travel  expenses, 
entertainment  expenses,  consulting  and 
professional  fees,  and  other  expenses 
and  uses.  The  NGEP's  annual  report 
may  provide  this  information  by 
submitting  an  Internal  Revenue  Service 
Form  990  that  includes  the  required 
information.  If  the  Internal  Revenue 
Service  Form  does  not  include 
information  for  all  of  the  required 
categories  listed  in  this  part,  the  NGEP 
must  report  the  total  expenditures  in  the 
remaining  categories  either  by  providing 
that  information  directly  or  by 
providing  another  form  or  report  that 
includes  the  required  information. 

(ii)  Example  2.  An  organization 
receives  $15,000  from  an  insured 
depository  institution  under  a  covered 
agreement  and  allocates  and  uses  the 
$15,000  during  the  fiscal  year  to 
purchase  computer  equipment  to 
support  its  functions.  The  organization's 
annual  report  must  include  the  name 
and  address  of  the  organization, 
information  sufficient  to  identify  the 
agreement,  and  a  statement  that  the 
organization  received  $15,000  during 
the  year.  In  addition,  since  the 
organization  allocated  and  used  the 
funds  for  a  specific  purpose  that  is  more 
narrow  and  limited  than  the  categories 
of  expenses  included  in  the  detailed, 
itemized  list  of  expenses,  the 
organization  would  have  the  option  of 
providing  either  the  total  amount  it  used 
during  the  year  for  each  category  of 
expenses  included  in  paragraph 
(d)(l)(iv)  of  this  section,  or  a  statement 
that  it  used  the  $15,000  to  purchase 
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computer  equipment  and  a  brief 
description  of  the  equipment  purchased. 

(iii)  Example  3.  A  community  group 
receives  $50,000  from  an  insured 
depository  institution  under  a  covered 
agreement.  During  its  fiscal  year,  the 
community  group  specifically  allocates 
and  uses  $5,000  of  the  funds  to  pay  for 
a  particular  business  trip  and  uses  the 
remaining  $45,000  for  general  operating 
expenses.  The  group's  annual  report  for 
the  fiscal  year  must  include  the  name 
and  address  of  the  group,  information 
sufficient  to  identify  the  agreement,  and 
a  statement  that  the  group  received 
$50,000.  Because  the  group  did  not 
allocate  and  use  all  of  the  funds  for  a 
specific  purpose,  the  group's  annual 
report  must  provide  the  total  amoimt  of 
funds  it  used  during  the  year  for  each 
category  of  expenses  included  in 
paragraph  (d)(l)(iv)  of  this  section.  The 
group's  annual  report  also  could  state 
that  it  used  $5,000  for  a  partiodar 
business  trip  and  include  a  brief 
description  of  the  trip. 

(iv)  Example  4.  A  community 
development  organization  is  a  party  to 
two  separate  covered  agreements  with 
two  unaffiliated  insured  depository 
institutions.  Under  each  agreement,  the 
organization  receives  $15,000  during  its 
fiscal  year  and  uses  the  funds  to  support 
its  activities  during  that  year.  If  the 
organization  elects  to  file  a  consolidated 
annual  report,  the  consolidated  report 
must  identify  the  organization  and  the 
two  covered  agreements,  state  that  the 
organization  received  $15,000  during 
the  fiscal  year  under  each  agreement, 
and  provide  the  total  amoimt  that  the 
organization  used  during  the  year  for 
each  category  of  expenses  included  in 
paragraph  (d)(l)(iv)  of  this  section. 

(e)  Annual  report  filed  by  insured 
depository  institution  or  affiliate — (1) 
General.  "The  annual  report  filed  by  an 
insured  depository  institution  or 
affiliate  must  include  the  following — 

(i)  The  name  and  principal  pldce  of 
business  of  the  insured  depository 
institution  or  affiliate  filing  the  report; 

(ii)  Information  sufficient  to  identify 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(iii)  Tne  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  provided  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement  to 
any  other  party  to  the  agreement  during 
the  fiscal  year; 

(iv)  The  aggregate  amoimt  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of- loans  received  by 


the  insured  depository  institution  or 
affiliate  under  the  covered  agreement 
from  any  other  party  to  the  agreement 
during  the  fiscal  year; 

(v)  A  general  description  of  the  terms 
and  conditions  of  any  payments,  fees,  or 
loans  reported  under  paragraphs 
(e)(l)(iii)  and  (iv)  of  this  section,  or,  in 
the  event  such  terms  and  conditions  are 
set  forth — 

(A)  In  the  covered  agreement,  a 
statement  identifying  the  covered 
agreement  and  the  date  the  agreement 
(or  a  list  identifying  the  agreement)  was 
filed  with  the  relevant  supervisory 
agency;  or 

(B)  In  a  previous  annual  report  filed 
by  the  insured  depository  institution  or 
affiliate,  a  statement  identifying  the  date 
the  report  was  filed  with  the  relevant 
supervisory  agency;  and 

(vi)  The  aggregate  amoimt  and 
number  of  loans,  aggregate  amount  and 
number  of  investments,  and  aggregate 
amount  of  services  provided  under  the 
covered  agreement  to  any  individual  or 
entity  not  a  party  to  the  agreement — 

(A)  By  the  insured  depository 
institution  or  affiliate  during  its  fiscal 
year;  and 

(B)  By  any  other  party  to  the 
agreement,  unless  such  information  is 
not  known  to  the  insured  depository 
institution  or  affiliate  filing  the  report  or 
such  information  is  or  will  be  contained 
in  the  annual  report  filed  by  another 
party  under  this  section. 

(2)  Consolidated  reports  permitted. — 
(i)  Party  to  multiple  agreements.  An 
insured  depository  institution  or 
affiliate  that  is  a  party  to  2  or  more 
covered  agreements  may  file  a  single 
consolidated  annual  report  with  each 
relevant  supervisory  agency  concerning 
all  the  covered  agreements. 

(ii)  Affiliated  entities  party  to  the 
same  agreement.  An  insured  depository 
institution  and  its  affiliates  that  are 
parties  to  the  same  covered  agreement 
may  file  a  single  consolidated  annual 
report  relating  to  the  agreement  with 
each  relevant  supervisory  agency  for  the 
covered  agreement. 

(iii)  Content  of  report.  Any 
consolidated  annuaJ  report  must  contain 
all  the  information  required  by  this 
paragraph  (e).  The  amounts  and  data 
required  to  be  reported  under 
paragraphs  (e)(l)(iv)  and  (vi)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreem^its. 

(f)  Time  and  place  of  filing. — (1) 
General.  Each  parfy  must  file  its  annual 
report  with  each  relevant  supervisory 
agency  for  the  covered  agreement  no 
later  than  six  months  following  the  end 
of  the  fiscal  year  covered  by  the  report. 

(2)  Alternative  method  of  fulfilling 
arwual  reporting  requirement  for  a 


NGEP.—{i)  A  NGEP  may  ftdfiU  the  filing 
requirements  of  this  section  by 
providing  the  following  materials  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
no  later  than  six  months  following  the 
end  of  the  NGEP's  fiscal  year — 

(A)  A  copy  of  the  NGEP's  annual 
report  required  under  paragraph  (d)  of 
this  section  for  the  fiscal  year;  and 

(B)  Written  instructions  that  the 
insured  depository  institution  or 
affiliate  prompUy  forward  the  annual 
report  to  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP. 

(ii)  An  insured  depository  institution 
or  affiliate  that  receives  an  annual  report 
fitjm  a  NGEP  pursuant  to  paragraph 
(f)(2)(i)  of  this  section  must  file  the 
report  with  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP  within  30  days. 

§  35.8    Release  of  information  under  FOIA. 

The  OCC  will  make  covered 
agreements  and  annual  reports  available 
to  the  public  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  et  seq.)  and  the  OCC's  rules 
regarding  the  availability  of  information 
under  the  Freedom  of  Information  Act 
(12  CFR  part  4,  subpart  B).  A  party  to 
a  covered  agreement  may  request 
confidential  treatment  of  proprietary 
and  confidential  information  in  a 
covered  agreement  or  an  annual  report 
under  those  procedures. 

§35.9    Compliance  provisions. 

(a)  Willful  failure  to  comply  with 
disclosure  and  reporting  obligations. — 
(1)  If  the  OCC  determines  that  a  NGEP 
has  willfully  failed  to  comply  in  a 
material  way  with  §§  35.6  or  35.7,  the 
OCC  will  notify  the  NGEP  in  waiting  of 
that  determination  and  provide  the 
NGEP  a  period  of  90  days  (or  such 
longer  period  as  the  OCC  finds  to  be 
reasonable  under  the  circumstances)  to 
comply. 

(2)  If  the  NGEP  does  not  comply 
vdthin  the  time  period  established  by 
the  OCC,  the  agreement  shall  thereafter 
be  unenforceable  by  that  NGEP  by 
operation  of  section  48  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831y). 

(3)  "The  OCC  may  assist  any  insured 
depository  institution  or  affiliate  that  is 
a  party  to  a  covered  agreement  that  is 
unenforceable  by  a  NGEP  by  operation 
of  section  48  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831y)  in 
identifying  a  successor  to  assume  the 
NGEP's  responsibilities  under  the 
agreement. 

(b)  Diversion  of  funds.  If  a  court  or 
other  body  of  competent  jurisdiction 
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determines  that  funds  or  resources 
received  under  a  covered  agreement 
have  been  diverted  contrary  to  the 
purposes  of  the  covered  agreement  for 
an  individual's  personal  financial  gain, 
the  OCC  may  take  either  or  both  of  the 
following  actions — 

(1)  Order  the  individual  to  disgorge 
the  diverted  funds  or  resources  received 
under  the  agreement; 

(2)  Prohibit  the  individual  irom  being 
a  parfy  to  any  covered  agreement  for  a 
period  not  to  exceed  10  years. 

(c)  Notice  and  opportunity  to  respond. 
Before  making  a  determination  under 
paragraph  (a)(1)  of  this  section,  or  taking 
any  action  under  paragraph  (b)  of  this 
section,  the  OCC  will  provide  written 
notice  and  an  opportunify  to  present 
information  to  the  OCC  concerning  any 
relevant  facts  or  circumstances  relating 
to  the  matter. 

(d)  Inadvertent  or  de  minimis  errors. 
Inadvertent  or  de  minimis  errors  in 
annual  reports  or  other  documents  filed 
with  the  OCC  under  §§  35.6  or  35.7  will 
not  subject  the  reporting  party  to  any 
penalty. 

(e)  Enforcement  of  provisions  in 
covered  agreements.  No  provision  of 
this  part  shall  be  construed  as 
authorizing  the  OCC  to  enforce  the 
provisions  of  any  covered  agreement. 

§35.10    Transition  provisions. 

(a)  Disclosure  of  covered  agreements 
entered  into  before  the  effective  date  of 
this  part.  The  following  disclosure 
requirements  apply  to  covered 
agreements  that  were  entered  into  after 
November  12, 1999,  and  that  terminated 
before  April  1,  2001. 

(1)  Disclosure  to  the  public.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  was  a  parfy 
to  the  agreement  must  make  the 
agreement  available  to  the  public  under 
§  35.6  until  at  least  April  1,  2002. 

(2)  Disclosure  to  the  relevant 
supervisory  agency. — (i)  Each  NGEP  that 
was  a  party  to  the  agreement  must  make 
the  agreement  available  to  the  relevant 
supervisory  agency  under  §  35.6  until  at 
least  April  1,  2002. 

(ii)  Each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must,  by  June  30,  2001, 
provide  each  relevant  supervisory 
agency  either — 

(A)  A  copy  of  the  agreement  under 
§35.6(d){l)(i);or 

(B)  The  information  described  in 
§  35.6(d){l)(ii)  for  each  agreement. 

(b)  Filing  of  annual  reports  that  relate 
to  fiscal  years  ending  on  or  before 
December  31,  2000.  In  the  event  that  a 
NGEP,  insured  depository  institution  or 
affiliate  has  any  information  to  report 
under  §  35.7  for  a  fiscal  year  that  ends 


■  on  or  before  December  31,  2000,  and 
that  concerns  a  covered  agreement 
entered  into  between  May  12,  2000,  and 
December  31,  2000,  the  aimual  report 
for  that  fiscal  year  must  be  provided  no 
later  than  June  30,  2001,  to — 

(1)  Each  relevant  supervisory  agency; 
or 

(2)  In  the  case  of  a  NGEP,  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
in  accordance  with  §  35.7(f)(2). 

§  35.1 1    Other  definitions  and  rules  of 
construction  used  in  ttiis  part 

(a)  Affiliate.  "Affiliate"  means — 

(1)  Ajiy  company  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  another  company;  and 

(2)  For  the  purpose  of  determining 
whether  an  agreement  is  a  covered 
agreement  under  §  35.2,  an  "affiliate" 
includes  any  company  that  would  be 
under  common  control  or  merged  with 
another  company  on  consummation  of 
any  transaction  pending  before  a 
Federal  banking  agency  at  the  time — 

(i)  The  parties  enter  into  the 
agreement;  and 

(ii)  The  NGEP  that  is  a  party  to  the 
agreement  makes  a  CRA 
communication,  as  described  in  §  35.3. 

(b)  Control.  "Control"  is  defined  in 
section  2(a)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(a)). 

(c)  CRA  affiliate.  A  "CRA  affihate"  of 
an  insured  depository  institution  is  any 
company  that  is  an  affiliate  of  an 
insured  depository  institution  to  the 
extent,  and  only  to  the  extent,  that  the 
activities  of  the  eiffiliate  were  considered 
by  the  appropriate  Federal  banking 
agency  when  evaluating  the  CRA 
performance  of  the  institution  at  its 
most  recent  CRA  examination  prior  to 
the  agreement.  An  insured  depository 
institution  or  affiliate  also  may 
designate  any  company  as  a  CRA 
affiliate  at  any  time  prior  to  the  time  a 
covered  agreement  is  entered  into  by 
informing  the  NGEP  that  is  a  party  to 
the  agreement  of  such  designation. 

(d)  CRA  public  file.  "CRA  public  file" 
means  the  public  file  maintained  by  an 
insured  depository  institution  and 
described  in  §  25.43  (12  CFR  25.43). 

(e)  Executive  officer.  The  term 
"executive  officer"  has  the  same 
meaning  as  in  §  215.2(e)(1)  of  Regulation 
O  issued  by  the  Board  of  CJovemors  of 
the  Federal  Reserve  System  (12  CFR 
215.2(e)(1)). 

(0  Federal  banking  agency: 
appropriate  Federal  banking  agencv- 
The  terms  "Federal  banking  agency  ' 
and  "appropriate  Federal  banking 
agency"  have  the  same  meanings  as  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813). 


(g)  Fiscal  year.  (1)  The  fiscal  year  for 
a  NGEP  that  does  not  have  a  fiscal  year 
shall  be  the  calendar  year. 

(2)  Any  NGEP,  insured  depository 
institution,  or  affiliate  that  has  a  fiscal 
year  may  elect  to  have  the  calendar  year 
be  its  fiscal  year  for  purposes  of  this 
part. 

(h)  Insured  depository  institution. 
"Insured  depository  institution"  has  the 
same  meaning  as  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

(i)  NGEP.  "NGEP"  means  a 
nongovernmental  entity  or  person. 

(j)  Nongovernmental  entity  or 
person — (1)  General.  A 
"nongovenunental  entity  or  person"  is 
any  partnership,  association,  trust,  joint 
venture,  joint  stock  company, 
corporation,  limited  liability 
corporation,  company,  firm,  society, 
other  organization,  or  individual. 

(2)  Exclusions.  A  nongovernmental' 
entity  or  person  does  not  include — 

(i)  The  United  States  government,  a 
state  government,  a  unit  of  local 
government  (including  a  county,  city, 
town,  township,  parish,  village,  or  other 
general-purpose  subdivision  of  a  state) 
or  an  Indian  tribe  or  tribal  organization 
established  under  Federal,  state  or 
Indian  tribal  law  (including  the 
Department  of  Hawaiian  Home  Lands), 
or  a  department,  agency,  or 
instrumentality  of  any  such  entity; 

(ii)  A  federally-chartered  public 
corporation  that  receives  Federal  funds 
appropriated  specifically  for  that 
corporation; 

(iii)  An  insured  depository  institution 
or  affiliate  of  an  insured  depository 
institution;  or 

(iv)  An  officer,  director,  employee,  or 
representative  (acting  in  his  or  her 
capacity  as  an  officei*.  director, 
employee,  or  representative)  of  an  entity 
listed  in  paragraphs  (i)(2)(i)  through  (iii) 
of  this  section. 

(k)  Party.  The  term  "party"  with 
respect  to  a  covered  agreement  means 
each  NGEP  and  each  insured  depository 
institution  or  affiliate  that  entered  into 
the  agreement. 

(1)  Relevant  supervisory  agency.  The 
"relevant  supervisory  agency"  for  a 
covered  agreement  means  the 
appropriate  Federal  banking  agency 
for — 

(1)  Each  insured  depository 
institution  (or  subsidiary  thereof)  that  is 
a  party  to  the  covered  agreement; 

(2)  Each  insured  depository 
institution  (or  subsidiary  thereof)  or 
CRA  affiliate  that  makes  payments  or 
loans  or  provides  services  that  are 
subject  to  the  covered  agreement;  and 

(3)  Any  company  (other  than  an 
insured  depository  institution  or 
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subsidiary  thereof)  that  is  a  party  to  the 
covered  agreement. 

(m)  Term  of  agreement.  An  agreement 
that  does  not  have  a  fixed  termination 
date  is  considered  to  terminate  on  the 
last  date  on  which  any  party  to  the 
agreement  makes  any  pajrment  or 
provides  any  loan  or  other  resources 
imder  the  agreement,  unless  the  relevant 
supervisory  agency  for  the  agreement 
otherwise  notifies  each  party  in  writing. 

Dated:  December  21.  2000. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  n 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble.  Tide  12.  Chapter  D.  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  207  to  read  as 
follows: 

PART  207— DISCLOSURE  AND 
REPORTING  OF  CRA-RELATED 
AGREEMENTS  (REGULATION  G) 

Sec 

207.1  Purpose  and  scope  of  this  part. 

207.2  Definition  of  covered  agreement. 

207.3  CRA  communications. 

207.4  Fulfilhnent  of  the  CRA. 

207.5  Related  agreements  considered  a 
single  agreement. 

207.6  Disclosure  of  covered  agreements. 

207.7  Annual  reports. 

207.8  Release  of  information  under  FOIA. 

207.9  Compliance  provisions. 

207.10  Transition  provisions. 

207.11  Other  definitions  and  rules  of 
construction  used  in  this  part. 

Authority:  12  U.S.C.  1831y. 

§207.1    Purpose  and  scope  of  this  part 

(a)  General.  This  part  implements 
section  711  of  the  Gramm-Leach-Bliley 
Act  (12  U.S.C.  1831y).  That  section 
requires  any  nongovernmental  entity  or 
person,  insured  depository  institution, 
or  affiliate  of  an  insured  depository 
institution  that  enters  into  a  covered 
agreement  to- 
ll) Make  the  covered  agreement 

available  to  the  public  and  the 
appropriate  Federal  banking  agency; 
and 

(2)  File  an  aimual  report  with  the 
appropriate  Federal  banking  agency 
concerning  the  covered  agreement. 

(b)  Scope  of  this  part.  The  provisions 
of  this  part  apply  to — 

(1)  State  member  banks  and  their 
subsidiaries; 

(2)  Bank  holding  companies; 

(3)  Affiliates  of  bank  holding 
companies,  other  than  banks,  savings 
associations  and  subsidiaries  of  banks 
and  savings  associations;  and 


(4)  Nongovernmental  entities  or 
persons  that  enter  into  covered 
agreements  with  any  company  listed  in 
paragraph  (b)(1)  through  (3)  of  this 
section. 

(c)  Relation  to  Community 
Reinvestment  Act.  This  part  does  not 
affect  in  any  way  the  Community 
Reinvestment  Act  of  1977  (12  U.S.C. 
2901  et  seq.),  the  Board's  Regulation  BB 
(12  CFR  part  228),  or  the  Board's 
interpretations  or  administration  of  that 
Act  or  regulation. 

(d)  Examples. — (1)  The  examples  in 
this  part  are  not  exclusive.  Compliance 
with  an  example,  to  the  extent 
applicable,  constitutes  compliance  with 
this  part. 

(2)  Examples  in  a  paragraph  illustrate 
only  the  issue  described  in  the 
paragraph  and  do  not  illustrate  any 
other  issues  that  may  arise  in  this  part. 

§  207.2    Definition  of  covered  agreement 

(a)  Genera}  definition  of  covered 
agreement.  A  covered  agreement  is  any 
contract,  arrangement,  or  understanding 
that  meets  all  of  the  following  criteria — 

(1)  The  agreement  is  in  writing. 

(2)  The  parties  to  the  agreement 
include — 

(i)  One  or  more  insured  depository 
institutions  or  affiliates  of  an  insured 
depository  institution;  and 

(ii)  One  or  more  nongovernmental 
entities  or  persons  (referred  to  hereafter 
as  NGEPs). 

(3)  The  agreement  provides  for  the 
insiued  depository  institution  or  any 
affiliate  to — 

(i)  Provide  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  cash  payments,  grants,  or 
other  consicferation  (except  loans)  that 
have  an  aggregate  value  of  more  than 
$10,000  in  any  calendar  year;  or 

(ii)  Make  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  loans  that  have  an  aggregate 
principal  amount  of  more  than  $50,000 
in  any  calendar  year. 

(4)  The  agreement  is  made  pursuant 
to.  or  in  connection  with,  the  fulfillment 
of  the  Community  Reinvestment  Act  of 
1977  (12  U.S.C.  2901  et  seq.)  (CRA).  as 
defined  in  §  207.4. 

(5)  The  agreement  is  with  a  NGEP  that 
has  had  a  CRA  commimication  as 
described  in  §  207.3  prior  to  entering 
into  the  agreement. 

(b)  Examples  concerning  written 
arrangements  or  understandings. — (1) 
Example  1 .  A  NGEP  meets  with  an 
insiued  depository  institution  and  states 
that  the  institution  needs  to  make  more 
community  development  investments  in 
the  NGEP's  commimity.  The  NGEP  and 
insured  depository  institution  do  not 
reach  an  agreement  concerning  the 


community  development  investments 
the  institution  should  make  in  the 
community,  and  the  parties  do  not  reach 
any  mutual  arrangement  or 
imderstanding.  Two  weeks  later,  the 
institution  unilaterally  issues  a  press 
release  announcing  that  it  has 
established  a  general  goal  of  making 
$100  million  of  community 
development  grants  in  low-  and 
moderate-income  neighborhoods  served 
by  the  insiued  depository  institution 
over  the  next  5  years.  The  NGEP  is  not 
identified  in  the  press  release.  The  press 
release  is  not  a  written  arrangement  or 
understanding. 

(2)  Example  2.  A  NGEP  meets  with  an 
insiued  depository  institution  and  states 
that  the  institution  needs  to  offer  new 
loan  programs  in  the  NGEP's 
conununity.  The  NGEP  and  the  insured 
depository  institution  reach  a  mutual 
arrangement  or  understanding  that  the 
institution  will  provide  additional  loans 
in  the  NGEP's  community.  The 
institution  tells  the  NGEP  that  it  will 
issue  a  press  release  announcing  the 
program.  Later,  the  insured  depository 
institution  issues  a  press  release 
annoimcing  the  loan  program.  The  press 
release  incorporates  the  key  terms  of  the 
luiderstanding  reached  between  the 
NGEP  and  the  insured  depository 
institution.  The  written  press  release 
reflects  the  mutual  arrangement  or 
understanding  of  the  NGEP  and  the 
insured  depository  institution  and  is, 
therefore,  a  written  arrangement  or 
understanding. 

(3)  Example  3.  An  NGEP  sends  a  letter 
to  an  insured  depository  institution 
requesting  that  the  institution  provide  a 
$15,000  grant  to  the  NGEP.  The  insured 
depository  institution  responds  in 
writing  and  agrees  to  provide  the  grant 
in  connection  with  its  annual  grant 
program.  The  exchange  of  letters 
constitutes  a  written  arrangement  or 
understanding. 

(c)  Loan  agreements  that  are  not 
covered  agreements.  A  covered 
agreement  does  not  include — 

(1)  Any  individual  loan  that  is 
seciued  by  real  estate;  or 

(2)  Any  specific  contract  or 
commitment  for  a  loan  or  extension  of 
credit  to  an  individual,  business,  farm, 
or  other  entity,  or  group  of  such 
individuals  or  entities,  if — 

(i)  The  funds  are  loaned  at  rates  that 
are  not  substantially  below  market  rates; 
and 

(ii)  The  loan  application  or  other  loan 
documentation  does  not  indicate  that 
the  borrower  intends  or  is  authorized  to 
use  the  borrowed  funds  to  make  a  loan 
or  extension  of  credit  to  one  or  more 
third  parties. 
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(d)  Examples  concerning  loan 
agreements. — (1)  Example  1.  An  iiisiued 
depository  institution  provides  an 
organization  with  a  $1  million  loan  that 
is  documented  in  writing  and  is  secured 
by  real  estate  owned  or  to-be-acquired 
by  the  organization.  The  agreement  is  an 
individual  mortgage  loan  and  is  exempt 
fi"om  coverage  imder  paragraph  (c)(1)  of 
this  section,  regardless  of  the  interest 
rate  on  the  loan  or  whether  the 
organization  intends  or  is  authorized  to 
re-loan  the  funds  to  a  third  party. 

(2)  Example  2.  An  insured  depository 
institution  commits  to  provide  a 
$500,000  line  of  credit  to  a  small 
business  that  is  documented  by  a 
written  agreement.  The  loan  is  made  at 
rates  that  are  within  the  range  of  rates 
offered  by  the  institution  to  similarly 
situated  small  businesses  in  the  market 
and  the  loan  documentation  does  not 
indicate  that  the  small  business  intends 
or  is  authorized  to  re-lend  the  borrowed 
funds.  The  agreement  is  exempt  from 
coverage  under  paragraph  (c)(2)  of  this 
section. 

I  (3)  Example  3.  An  insured  depository 
institution  offers  small  business  loans 
that  are  guaranteed  by  the  Small 
Business  Administration  (SBA).  A  small 
business  obtains  a  $75,000  loan, 
dociunented  in  writing,  from  the 
institution  under  the  institution's  SBA 
loan  program.  The  loan  documentation 
does  not  indicate  that  the  borrower 
intends  or  is  authorized  to  re-lend  the 
funds.  Although  the  rate  charged  on  the 
loan  is  well  below  that  charged  by  the 
institution  on  commercial  loans,  the  rate 
is  within  the  range  of  rates  that  the 
institution  would  charge  a  similarly 
situated  small  business  for  a  similar 
loan  under  the  SBA  loan  program. 
Accordingly,  the  loan  is  not  made  at 
substantially  below  market  rates  and  is 
exempt  from  coverage  under  paragraph 
(c)(2)  of  this  section. 

(4)  Example  4.  A  bank  holding 
company  enters  into  a  written 
agreemfent  with  a  community 
development  organization  that  provides 
that  insured  depository  institutions 
owned  by  the  bank  holding  company 
will  make  $250  million  in  small 
business  loans  in  the  comntunity  over 
the  next  5  years.  The  written  agreement 
is  not  a  specific  contract  or  commitment 
for  a  loan  or  an  extension  of  credit  and, 
thus,  is  not  exempt  from  coverage  under 
paragraph  (c)(2)  of  this  section.  Each 
small  business  loan  made  by  the  insured 
depository  institution  pursuant  to  this 
general  commitment  would,  however, 
be  exempt  from  coverage  if  the  loan  is 
made  at  rates  that  are  not  substantially 
below  market  rates  and  the  loan 
documentation  does  not  indicate  that 


the  borrower  intended  or  was 
authorized  to  re-lend  the  funds. 

(e)  Agreements  that  include  exempt 
loan  agreements.  If  an  agreement 
includes  a  loan,  extension  of  credit  or 
loan  commitment  that,  if  documented 
separately,  would  be  exempt  under 
paragraph  (c)  of  this  section,  the  exempt 
loan,  extension  of  credit  or  loan 
commitment  may  be  excluded  for 
purposes  of  determining  whether  the 
agreement  is  a  covered  agreement. 

(f)  Determining  annual  value  of 
agreements  that  lack  schedule  of 
disbursements.  For  purposes  of 
paragraph  (a)(3)  of  this  section,  a  multi- 
year  agreement  that  does  not  include  a 
schedule  for  the  disbursement  of 
payments,  grants,  loans  or  other 
consideration  by  the  insured  depository 
institution  or  affiliate,  is  considered  to 
have  a  value  in  the  first  year  of  the 
agreement  equal  to  all  payments,  grants, 
loans  and  other  consideration  to  be 
provided  at  any  time  under  the 
agreement. 

§207.3    CRA  communications. 

(a)  Definition  of  CRA  communication. 
A  CRA  communication  is  any  of  the 
following — 

(1)  Any  written  or  oral  comment  or 
testimony  provided  to  a  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insured  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate. 

(2)  Any  written  comment  submitted  to 
the  insured  depository  institution  that 
discusses  the  adequacy  of  the 
performance  under  the  CRA  of  the 
institution  and  must  be  included  in  the 
institution's  CRA  public  file. 

(3)  Any  discussion  or  other  contact 
with  the  insured  depository  institution 
or  any  affiliate  about — 

(i)  Providing  (or  refraining  from 
providing)  written  or  oral  comments  or 
testimony  to  any  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insured  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate; 

(ii)  Providing  (or  refraining  from 
providing)  written  comments  to  the 
insured  depository  institution  that 
concern  the  adequacy  of  the 
institution's  performance  under  the 
CRA  and  must  be  included  in  the 
institution's  CRA  public  file;  or 

(iii)  The  adequacy  of  the  performance 
under  the  CRA  of  the  insured  depository 
institution,  any  affiliated  insured 
depository  institution,  or  any  CRA 
affiliate. 

(b)  Discussions  or  contacts  that  are 
not  CRA  communications. — (1)  Timing 


'of  contacts  with  a  Federal  banking 
agency.  An  oral  or  written 
communication  with  a  Federal  banking 
agency  is  not  a  CRA  communication  if 
it  occurred  more  than  3  years  before  the 
parties  entered  into  the  agreement. 

(2)  Timing  of  contacts  with  insured 
depository  institutions  and  affiliates.  A 
communication  with  an  insured 
depository  institution  or  affiliate  is  not 
a  CRA  communication  if  the 
communication  occurred — 

(i)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  written  communication: 

(ii)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in   ' 
the  case  of  any  oral  communication  in 
which  the  NGEP  discusses  providing  (or 
refraining  from  providing)  comments  or 
testimony  to  a  Federal  banking  agency 
or  written  comments  that  must  be 
included  in  the  institution's  CRA  public 
file  in  connection  with  a  request  to,  or 
agreement  by,  the  institution  or  affiliate 
to  take  (or  refrain  from  taking)  any 
action  that  is  in  fulfillment  of  the  CRA; 
or 

(iii)  More  than  1  year  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  other  oral 
communication  not  described  in 
paragraph  (b)(2)(ii)  of  this  section. 

(3)  Knowledge  of  communication  by 
insured  depository  institution  or 
affiliate. — (i)  A  communication  is  only  a 
CRA  communication  under  paragraph 
(a)  of  this  section  if  the  insured 
depository  institution  or  its  affiliate  has 
knowledge  of  the  communication  under 
this  paragraph  (b)(3)(ii)  or  (b)(3)(iii)  of 
this  section. 

(ii)  Communication  with  insured 
depository  institution  or  affiliate.  An 
insured  depositor}'  institution  or 
affiliate  has  knowledge  of  a 
communication  by  the  NGEP  to  the 
institution  or  its  aiffiliate  under  this 
paragraph  only  if  one  of  the  following 
representatives  of  the  insured 
depository'  institution  or  any  affiliate 
has  knowledge  of  the  conununication. 

(A)  An  employee  who  approves, 
directs,  authorizes,  or  negotiates  the 
agreement  with  the  NGEP;  or 

(B)  An  employee  designated  with 
responsibiliU'  for  compliance  with  the 
CRA  or  executive  officer  if  the  employee 
or  executive  officer  knows  that  the 
institution  or  affiliate  is  negotiating, 
intends  to  negotiate,  or  has  been 
informed  by  the  NGEP  that  it  expects  to 
request  that  the  institution  or  affiliate 
negotiate  an  agreement  with  the  NGEP. 

(iii)  Other  communications.  An 
insured  depository  institution  or 
affiliate  is  deemed  to  have  knowledge 
of— 
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(A)  Any  testimony  provided  to  a 
Federal  banking  agency  at  a  public 
meeting  or  hearing: 

(B)  Any  comment  submitted  to  a 
Federal  banking  agency  that  is  conveyed 
in  writing  by  the  agency  to  the  insured 
depository  institution  or  affiliate:  and 

(C)  Any  written  comment  submitted 
to  the  insured  depository  institution 
that  must  be  and  is  included  in  the 
institution's  CRA  public  file. 

(4)  Communication  where  NGEP  has 
knowledge.  A  NGEP  has  a  CRA 
communication  with  an  insured 
depository  institution  or  affiliate  only  if 
any  of  the  following  individuals  has 
knowledge  of  the  communication — 

(i)  A  director,  employee,  or  member  of 
the  NGEP  who  approves,  directs, 
authorizes,  or  negotiates  the  agreement 
with  the  insured  depository  institution 
or  affiliate; 

(ii)  A  person  who  functions  as  an 
executive  officer  of  the  NGEP  and  who 
knows  that  the  NGEP  is  negotiating  or 
intends  to  negotiate  an  agreement  with 
the  insiued  depository  institution  or 
affiliate;  or 

(iii)  Where  the  NGEP  is  an  individual, 
the  NGEP. 

(c)  Examples  of  CRA 
communications. — (1)  Examples  of 
actions  that  are  CRA  communications. 
The  following  are  examples  of  CRA 
communications.  These  examples  are 
not  exclusive  and  assume  that  the 
communication  occurs  within  the 
relevant  time  period  as  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
and  the  appropriate  representatives 
have  knowledge  of  the  commiuiication 
as  specified  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section. 

(i)  Example  1.  A  NGEP  files  a  written 
conunent  with  a  Federal  banking  agency 
that  states  than  an  insured  depository 
institution  successfully  addresses  the 
credit  needs  of  its  community.  The 
written  comment  is  in  response  to  a 
general  request  from  the  agency  for 
commedls  on  an  application  of  the 
insured  depository  institution  to  open  a 
new  branch  and  a  copy  of  the  comment 
is  provided  to  the  institution. 

(ii)  Example  2.  A  NGEP  meets  with  an 
executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  must  improve  its  CRA 
performance. 

(iii)  Example  3.  A  NGEP  meets  with  , 
an  executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  needs  to  make  more 
mortgage  loans  in  low-  and  moderate- 
income  neighborhoods  in  its 
community. 

(iv)  Example  4.  A  bank  holding 
company  files  an  application  with  a 
Federal  banking  agency  to  acquire  an 


insured  depository  institution.  Two 
weeks  later,  the  NGEP  meets  with  an 
executive  officer  of  the  hank  holding 
company  to  discuss  the  adequacy  of  the 
performance  under  the  CRA  of  the  target 
insined  depository  institution.  The 
insured  depository  institution  was  an 
affiliate  of  the  bank  holding  company  at 
the  time  the  NGEP  met  with  the  target 
institution.  (See  §  207.11(a).) 
Accordingly,  the  NGEP  had  a  CRA 
communication  with  an  affiliate  of  the 
bank  holding  company. 

(2)  Examples  of  actions  that  are  not 
CRA  communications.  The  following 
are  examples  of  actions  that  are  not  by 
themselves  CRA  communications. 
These  examples  are  not  exclusive. 

(i)  Example  1 .  A  NGEP  provides  to  a 
Federal  banking  agency  comments  or 
testimony  concerning  an  insured 
depository  institution  or  affiliate  in 
response  to  a  direct  request  by  the 
agency  for  comments  or  testimony  from 
that  NGEP.  Direct  requests  for 
comments  or  testimony  do  not  include 
a  general  invitation  by  a  Federal 
banking  agency  for  comments  or 
testimony  from  the  public  in  connection 
with  a  CRA  performance  evaluation  of, 
or  application  for  a  deposit  facility  (as 
defined  in  section  803  of  the  CRA  (12 
U.S.C.  2902(3))  by,  an  insiired 
depository  institution  or  an  application 
by  a  company  to  acquire  an  insured 
depository  institution. 

fii)  Example  2.  A  NGEP  makes  a 
statement  concerning  an  insiued 
depository  institution  or  affiliate  at  a 
widely  attended  conference  or  seminar 
regarding  a  general  topic.  A  public  or 
private  meeting,  public  hearing,  or  other 
meeting  regarding  one  or  more  specific 
institutions,  affiliates  or  transactions 
involving  an  application  for  a  deposit 
facility  is  not  considered  a  widely 
attended  conference  or  seminar. 

(iii)  Example  3.  A  NGEP,  such  as  a 
civil  rights  group,  community  group 
providing  housing  and  other  services  in 
low-  and  moderate-income 
neighborhoods,  veterans  organization, 
community  theater  group,  or  youth 
orgtoization,  sends  a  fundraising  letter 
to  insured  depository  institutions  and  to 
other  businesses  in  its  conununity.  The 
letter  encourages  all  businesses  in  the 
community  to  meet  their  obligation  to 
assist  in  making  the  local  commimity  a 
betier  place  to  live  and  work  by 
supporting  the  fundraising  efforts  of  the 
NGEP. 

(iv)  Example  4.  A  NGEP  discusses 
with  an  insured  depository  institution 
or  affiliate  whether  particular  loans, 
services,  investments,  community 
development  activities,  or  other 
activities  are  generally  eligible  for 
consideration  by  a  Federal  banking 


agency  under  the  CRA.  The  NGEP  and 
insured  depository  institution  or 
affiliate  do  not  discuss  the  adequacy  of 
the  CRA  performance  of  the  insured 
depository  institution  or  affiliate. 

(v)  Example  5.  A  NGEP  engaged  in  the 
sale  or  pimjiase  of  loans  in  the 
secondary  market  sends  a  general 
offering  circular  to  financial  institutions 
offering  to  sell  or  purchase  a  portfolio  of 
loans.  An  insured  depository  institution 
that  receives  the  offering  circular 
discusses  with  the  NGEP  the  types  of 
loans  included  in  the  loan  pool, 
whether  such  loans  are  generally         * 
eligible  for  consideration  under  the 
CRA,  and  which  loans  are  made  to 
borrowers  in  the  institution's  local 
community.  The  NGEP  and  insiu-ed 
depository  institution  do  not  discuss  the 
adequacy  of  the  institution's  CRA 
performance. 

(d)  Multiparty  covered  agreements. — 
(1)  A  NGEP  that  is  a  party  to  a  covered 
agreement  that  involves  multiple  NGEPs 
is  not  required  to  comply  with  the 
requirements  of  this  part  if — 

(i)  The  NGEP  has  not  had  a  CRA 
communication;  and 

(ii)  No  representative  of  the  NGEP 
identified  in  paragraph  (b)(4)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  another  NGEP  that  is  a 
party  to  the  agreement  has  had  a  CRA 
communication. 

(2)  An  insured  depository  institution 
or  affiliate  that  is  a  party  to  a  covered 
agreement  that  involves  multiple 
insured  depository  institutions  or 
affiliates  is  not  required  to  comply  with 
the  disclosure  and  annual  reporting 
requirements  in  §§  207.6  and  207.7  if— 

(i)  No  NGEP  that  is  a  party  to  the 
agreement  has  had  a  CRA 
conununication  concerning  the  insiued 
depository  institution  or  any  affiliate: 
and 

(ii)  No  representative  of  the  insured 
depository  institution  or  any  affiliate 
identified  in  paragraph  (b)(3)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  an  NGEP  that  is  a  party 
to  the  agreement  has  had  a  CRA 
communication  concerning  any  other 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement. 

§207.4    Futtillment  of  the  CRA. 

(a)  List  of  factors  that  are  in 
fulfillment  of  the  CRA.  Fulfilhnent  of 
the  CRA,  for  purposes  of  this  part, 
means  the  following  list  of  factors — 

(1)  Comments  to  a  Federal  banking 
agency  or  included  in  CRA  public  file. 
Providing  or  refraining  from  providing 
written  or  oral  comments  or  testimony 
to  any  Federal  banking  agency 
concerning  the  performance  under  the 
CRA  of  an  insured  depository 
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institution  or  CRA  affiliate  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement  or  written 
comments  that  are  required  to  be 
included  in  the  CRA  public  file  of  any 
such  insured  depository  institution;  or 

(2)  Activities  given  favorable  CRA 
consideration.  Performing  any  of  the 
following  activities  if  the  activity  is  of 
the  type  that  is  likely  to  receive 
favorable  consideration  by  a  Federal 
banking  agency  in  evaluating  the 
performance  under  the  CRA  of  the 
insured  depository  institution  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement — 

(i)  Home-purchase,  home- 
improvement,  small  business,  small 
farm,  community  development,  and 
consumer  lending,  as  described  in 
§  228.22  of  Regulation  BB  (12  CFR 
228.22),  including  loan  purchases,  loan 
commitments,  and  letters  of  credit; 

(ii)  Making  investments,  deposits,  or 
grants,  or  acquiring  membership  shares, 
that  have  as  their  primary  purpose 
conununity  development,  as  described 
in  §228.23  of  Regulation  BB  (12  CFR 
228.23); 

(iii)  Delivering  retail  banking  services, 
as  described  in  §  228.24(d)  of  Regidation 
BB  (12  CFR  228.24(d)); 

(iv)  Providing  community 
development  services,  as  described  in 
§  228.24(e)  of  Regulation  BB  (12  CFR 
228.24(e)): 

I  r  (v)  In  the  case  of  a  wholesale  or 
limited-purpose  insured  depository 
institution,  community  development 
lending,  including  originating  and 
purchasing  loans  and  making  loan 
commitments  and  letters  of  credit, 
making  qualified  investments,  or 
providing  community  development 
services,  as  described  in  §  228.25(c)  of 
Regulation  BB  (12  CFR  228.25(c)): 

(vi)  In  the  case  of  a  small  insured 
depository  institution,  any  lending  or 
other  activity  described  in  §  228.26(a)  of 
Regulation  BB  (12  CFR  228.26(a)):  or 

(vii)  In  the  case  of  an  insured 
depository  institution  that  is  evaluated 
on  the  basis  of  a  strategic  plan,  any 
element  of  the  strategic  plan,  as 
described  in  §  228.27(f)  of  Regulation 
BB  (12  CFR  228.27(f)). 

(b)  Agreements  relating  to  activities  of 
CRA  affiliates.  An  insured  depository 
institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  that  concerns  any 
activity  described  in  paragraph  (a)  of 
this  section  of  a  CRA  affiliate  must, 
prior  to  the  time  the  agreement  is 
entered  into,  notify  each  NGEP  that  is  a 
party  to  the  agreement  that  the 
agreement  concerns  a  CRA  affiliate. 


§  207.5    Related  agreements  considered  a 
single  agreement 

The  following  rules  must  be  applied 
in  determining  whether  an  agreement  is 
a  covered  agreement  under  §  207.2. 

(a)  Agreements  entered  into  by  same 
parties.  All  written  agreements  to  which 
an  insured  depository  institution  or  an 
affiliate  of  the  insured  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement  if  the 
agreements — 

(1)  Are  entered  into  with  the  same 
NGEP; 

(2)  Were  entered  into  within  the  same 
12-month  period;  and 

(3)  Are  each  in  fulfillment  of  the  CRA. 

(b)  Substantively  related  contracts. 
All  written  contracts  to  which  an 
insured  depository  institution  or  an 
affiliate  of  the  insured  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement,  without  regard 
to  whether  the  other  parties  to  the 
contracts  are  the  same  or  whether  each 
such  contract  is  in  fulfillment  of  the 
CRA,  if  the  contracts  were  negotiated  in 
a  coordinated  fashion  and  a  NGEP  is  a 
party  to  each  contract. 

§  207.6    Disclosure  of  covered  agreements. 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  after  November  12,  1999. 

(b)  Disclosure  of  covered  agreements 
to  the  public — (1)  Disclosure  required. 
Each  NGEP  and  each  insured  depository 
institution  or  affiliate  that  enters  into  a 
covered  agreement  must  promptiy  make 
a  copy  of  the  covered  agreement 
available  to  any  individual  or  entity 
upon  request. 

(2)  Nondisclosure  of  confidential  and 
proprietary  information  permitted.  In 
responding  to  a  request  for  a  covered 
agreement  from  any  individual  or  entity 
under  paragraph  (b)(1)  of  this  section,  a 
NGEP,  insured  depository  institution,  or 
affiliate  may  withhold  from  public 
disclosure  confidential  or  proprietary 
information  that  the  party  believes  the 
relevant  supervisory  agency  could 
withhold  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  et  seq.)  (FOIA). 

(3)  Information  that  must  be 
disclosed.  Notwithstanding  paragraph 
(b)(2)  of  this  section,  a  party  must 
disclose  any  of  the  following 
information  that  is  contained  in  a 
covered  agreement — 

(i)  The  names  and  addresses  of  the 
parties  to  the  agreement; 

(ii)  The  amount  of  any  payments,  fees, 
loans,  or  other  consideration  to  be  made 
or  provided  by  any  party  to  the 
agreement: 

(iii)  Any  description  of  how  the  funds 
or  other  resources  provided  under  the 
agreement  are  to  be  used; 


(iv)  The  term  of  the  agreement  (if  the 
agreement  establishes  a  term);  and 

(v)  Any  other  information  that  the 
relevant  supervisory  agency  determines 
is  not  properly  exempt  fitjm  public 
disclosure. 

(4)  Request  for  review  of  withheld 
information.  Any  individual  or  entity 
may  request  that  the  relevant 
supervisory  agency  review  whether  any 
information  in  a  covered  agreement 
withheld  by  a  party  must  be  disclosed. 
Any  requests  for  agency  review  of 
withheld  information  must  be  filed,  and 
will  be  processed  in  accordance  with, 
the  relevant  supervisory  agency's  rules 
concerning  the  availability  of 
information  [see  §  261.12  of  the  Board's 
Rules  Regardiing  the  Availability  of 
Information  (12  CFR  261.12)). 

(5)  Duration  of  obligation.  The 
obligation  to  disclose  a  covered 
agreement  to  the  public  terminates  12 
months  after  the  end  of  the  term  of  the 
agreement. 

(6)  Reasonable  copy  and  mailing  fees. 
Each  NGEP  and  each  insured  depository 
institution  or  affiliate  may  charge  an 
individual  or  entity  that  requests  a  copy 
of  a  covered  agreement  a  reasonable  fee 
not  to  exceed  the  cost  of  copying  and 
mailing  the  agreement. 

(7)  Use  of  CRA  public  file  by  insured 
depository  institution  or  affiliate.  An 
insiued  depository  institution  and  any 
affiliate  of  an  insured  depository 
institution  may  fulfill  its  obligation 
under  this  paragraph  fb)  by  placing  a 
copy  of  the  covered  agreement  in  the 
insured  depository  institution's  CRA 
public  file  if  the  institution  makes  the 
agreement  available  in  accordance  with 
the  procedures  set  forth  in  §  228.43  of 
Regulation  BB  (12  CFR  228.43). 

(c)  Disclosure  by  NGEPs  of  covered 
agreements  to  the  relevant  supervisorv 
agency.  (1)  Each  NGEP  that  is  a  party  to 
a  covered  agreement  must  provide  the 
following  within  30  days  of  receiving  a 
request  from  the  relevant  supervisory 
agency — 

(i)  A  complete  copy  of  the  agreement: 
and 

(ii)  In  the  event  the  NGEP  proposes 
the  withholding  of  any  information 
contained  in  the  agreement  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  a  public  version  of  the 
agreement  that  excludes  such 
information  and  an  explanation 
justifying  the  exclusions.  Any  public 
version  must  include  the  information 
described  in  paragraph  (b)(3)  of  this 
section. 

(2)  The  obligation  of  a  NGEP  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  terminates 
12  months  after  the  end  of  the  term  of 
the  covered  agreement. 
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(d)  Disclosure  by  insured  depository 
institution  or  affiliate  of  covered 
agreements  to  the  relevant  supervisory 
agency — (1)  In  general.  Within  60  days 
of  the  end  of  each  calendar  quarter,  each 
insured  depository  institution  and 
affiliate  must  provide  each  relevant 
supervisory  agency  with — 

(i)(A)  A  complete  copy  of  each 
covered  agreement  entered  into  by  the 
insured  depository  institution  or 
affiliate  during  the  calendar  quarter;  and 

(B)  In  the  event  the  institution  or 
affiliate  proposes  the  withholding  of  any 
information  contained  in  the  agreement 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  a  public  version  of  the 
agreement  that  excludes  such 
information  (other  than  any  information 
described  in  paragraph  (b)(3)  of  this 
section]  and  an  explanation  justifying 
the  exclusions;  or 

(ii)  A  list  of  all  covered  agreements 
entered  into  by  the  insured  depository 
institution  or  affiliate  during  the 
calendar  quarter  that  contains — 

(A)  The  name  and  address  of  each 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement; 

(B)  The  name  and  address  of  each 
SGEP  that  is  a  party  to  the  agreement: 

(C)  The  date  the  agreement  was 
entered  into; 

(D)  The  estimated  total  value  of  all 
payments,  fees,  loans  and  other 
consideration  to  be  provided  by  the 
institution  or  any  affiliate  of  the 
institution  under  the  agreement;  and 

(E)  The  date  the  agreement  terminates. 

(2)  Prompt  filing  of  covered 
agreements  contained  in  list  required,  (i) 
If  an  insured  depository  institution  or 
affiliate  files  a  list  of  the  covered 
agreements  entered  into  by  the 
institution  or  affiliate  pursuant  to 
paragraph  (d)(l)(ii)  of  this  section,  the 
institution  or  affiliate  must  provide  any 
relevant  supervisory  agency  a  complete 
copy  and  public  version  of  any  covered 
agreement  referenced  in  the  list  within 

7  calendar  days  of  receiving  a  request 
from  the  agency  for  a  copy  of  the  • 
agreement. 

(ii)  The  obligation  of  an  insured 
depository  institution  or  affiliate  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  under  this 
paragraph  {d)(2)  terminates  36  months 
after  the  end  of  the  term  of  the 
agreement. 

(3)  Joint  filings.  In  the  event  that  2  or 
more  insured  depository  institutions  or 
affihates  are  parties  to  a  covered 
agreement,  the  insured  depository 
institution(s)  and  affiliate(s)  may  jointly 
file  the  documents  required  by  this 
paragraph  (d).  Any  joint  filing  must 
identify  the  insured  depository 


institution(s)  and  affiliate(s)  for  whom 
the  filings  are  being  made. 

§207.7    Annual  reports. 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  on  or  after  May  12.  2000. 

(b)  Aimual  report  required.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  is  a  party  to 

a  covered  agreement  must  file  an  annual 
report  with  each  relevant  supervisory 
agency  concerning  the  disbursement, 
receipt,  and  uses  of  funds  or  other 
resources  imder  the  covered  agreement. 

(c)  Duration  of  reporting 
requirement— {1)  NGEPs.  A  NGEP  must 
file  an  annual  report  for  a  covered 
agreement  for  any  fiscal  year  in  which 
the  NGEP  receives  or  uses  funds  or 
other  resoiuces  under  the  agreement. 

(2)  Insured  depository  institutions  and 
affiliates.  An  insured  depository 
institution  or  affiliate  must  file  an 
annual  report  for  a  covered  agreement 
for  any  fiscal  year  in  which  the 
institution  or  affiliate — 

(i)  provides  or  receives  any  payments, 
fees,  or  loans  imder  the  covered 
agreement  that  must  be  reported  imder 
paragraphs  (e)(l)(iii)  and  (iv)  of  this 
section;  or  - 

(ii)  has  data  to  report  on  loans, 
investments,  and  services  provided  by  a 
party  to  the  covered  agreement  uinder 
the  covered  agreement  imder  paragraph 
(e)(l)(vi)  of  this  section. 

(d)  Aimual  reports  filed  by  NGEP. — 
(1)  Contents  of  report.  The  annual  report 
filed  by  a  NGEP  under  this  section  must 
include  the  following — 

(i)  The  name  and  mailing  address  of 
the  NGEP  filing  the  report; 

(ii)  Information  sufficient  to  identify 
the  covered  agreement  for  which  the 
aimual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(iii)  The  amount  of  funds  or  resources 
received  under  the  covered  agreement 
during  the  fiscal  year;  and 

(iv)  A  detailed,  itemized  list  of  how 
any  funds  or  resources  received  by  the 
NGEP  under  the  covered  agreement 
were  used  during  the  fiscal  year, 
including  the  total  amount  used  for — 

(A)  Compensation  of  officers, 
directors,  and  employees; 

(B)  Administrative  expenses; 

(C)  Travel  expenses; 

(D)  Entertainment  expenses; 

(E)  Pa)rment  of  consulting  and 
professional  fees;  and 

(F)  Other  expenses  and  uses  (specify 
expense  or  use). 

(2)  More  detailed  reporting  of  uses  of 
funds  or  resources  permitted — (i)  In 


general.  If  a  NGEP  allocated  and  used 
funds  received  under  a  covered 
agreement  for  a  specific  purpose,  the 
NGEP  may  fulfill  the  requirements  of 
paragraph  (d)(l)(iv)  of  this  section  with 
respect  to  such  funds  by  providing — 

(A)  A  brief  description  of  each 
specific  purpose  for  which  the  funds  or 
other  resources  were  used;  and 

(B)  The  amount  of  funds  or  resources 
used  during  the  fiscal  year  for  each 
specific  purpose. 

(ii)  Specific  purpose  defined.  A  NGEP 
allocates  and  uses  funds  for  a  specific 
purpose  if  the  NGEP  receives  and  uses 
the  funds  for  a  purpose  that  is  more 
specific  and  limited  than  the  categories 
listed  in  paragraph  (d)(l)(iv)  of  this 
section. 

(3)  Use  of  other  reports.  The  annual 
report  filed  by  a  NGEP  may  consist  of 
or  incorporate  a  report  prepared  for  any 
other  purpose,  such  as.  the  Internal 
Revenue  Service  Return  of  Organization 
Exempt  From  Income  Tax  on  Form  990, 
or  any  other  Internal  Revenue  Service 
form,  state  tax  form,  report  to  members 
or  shareholders,  audited  or  unaudited 
financial  statements,  audit  report,  or 
other  report,  so  long  as  the  annual 
report  filed  by  the  NGEP  contains  all  of 
the  information  required  by  this 
paragraph  (d). 

(4)  Consolidated  reports  permitted.  A 
NGEP  that  is  a  party  to  2  or  more 
covered  agreements  may  file  with  each 
relevant  supervisory  agency  a  single 
consolidated  annual  report  covering  all 
the  covered  agreements.  Any 
consolidated  report  must  contain  all  the 
information  required  by  this  paragraph 
(d).  The  information  reported  under 
paragraphs  (d)(l)(iv)  and  (d)(2)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(5)  Examples  of  annual  report 
requirements  for  NGEPs — (i)  Example  1. 
A  NGEP  receives  an  unrestricted  grant 
of  $15,000  under  a  covered  agreement, 
includes  the  funds  in  its  general 
operating  budget  and  uses  the  funds 
during  its  fiscal  year.  The  NGEP's 
annual  report  for  the  fiscal  year  must 
provide  the  name  and  mailing  address 
of  the  NGEP,  information  sufficient  to 
identify  the  covered  agreement,  and 
state  that  the  NGEP  received  $15,000 
during  the  fiscal  year.  The  report  must 
also  indicate  the  total  expenditures 
made  by  the  NGEP  during  the  fiscal  year 
for  compensation,  administrative 
expenses,  travel  expenses, 
entertainment  expenses,  consulting  and 
professional  fees,  and  other  expenses 
and  uses.  The  NGEP's  annual  report 
may  provide  this  information  by 
submitting  an  Internal  Revenue  Service 
Form  990  that  includes  the  required 
information.  If  the  Internal  Revenue 
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Service  Form  does  not  include 
information  for  all  of  the  required 
categories  listed  in  this  part,  the  NGEP 
must  report  the  total  expenditures  in  the 
remaining  categories  either  by  providing 
that  information  directly  or  by 
providing  another  form  or  report  that 
includes  the  required  information. 

(ii)  Example  2.  An  organization 
receives  $15,000  from  an  insured 
depository  institution  under  a  covered 
agreement  and  allocates  and  uses  the 
$15,000  during  the  fiscal  year  to 
purchase  computer  equipment  to 
support  its  functions.  The  organization's 
annual  report  must  include  the  name 
and  address  of  the  organization, 
information  sufficient  to  identify  the 
agreement,  and  a  statement  that  the 
organization  received  $15,000  during 
the  year.  In  addition,  since  the 
organization  allocated  and  used  the 
funds  for  a  specific  purpose  that  is  more 
narrow  and  limited  than  the  categories 
of  expenses  included  in  the  detailed, 
.  itemized  list  of  expenses,  the 
organization  would  have  the  option  of 
providing  either  the  total  amount  it  used 
during  the  year  for  each  category  of 
expenses  included  in  paragraph 
(d){l)(iv)  of  this  section,  or  a  statement 
that  it  used  the  $15,000  to  purchase 
computer  equipment  and  a  brief 
description  ofthe  equipment  purchased. 

(iii)  Example  3.  A  community  group 
receives  $50,000  from  an  insured 
depository  institution  under  a  covered 
agreement.  During  its  fiscal  year,  the 
community  group  specifically  allocates 
and  uses  $5,000  of  the  funds  to  pay  for 
a  particular  business  trip  and  uses  the 
remaining  $45,000  for  general  operating 
expenses.  The  group's  annual  report  for 
the  fiscal  year  must  include  the  name 
and  address  of  the  group,  information 
sufficient  to  identify  the  agreement,  and 
a  statement  that  the  group  received 
$50,000.  Because  the  group  did  not 
allocate  and  use  all  of  the  funds  for  a 
specific  purpose,  the  group's  annual 
report  must  provide  the  total  amount  of 
funds  it  used  during  the  year  for  each 
category  of  expenses  included  in 
paragraph  (d)(l)(iv)  of  this  section.  The 
group's  annual  report  also  could  state 
that  it  used  $5,000  for  a  particular 
business  trip  and  include  a  brief 
description  of  the  trip. 

(iv)  Example  4.  A  community 
development  organization  is  a  party  to 
two  separate  covered  agreements  with 
two  unaffiliated  insiu^d  depository 
institutions.  Under  each  agreement,  the 
organization  receives  $15,000  during  its 
fiscal  year  and  uses  the  funds  to  support 
its  activities  during  that  year.  If  the 
organization  elects  to  file  a  consolidated 
annual  report,  the  consolidated  report 
must  identify  the  organization  and  the 


two  covered  agreements,  state  that  the 
organization  received  $15,000  during 
the  fiscal  year  under  each  agreement, 
and  provide  the  total  amount  that  the 
organization  used  during  the  year  for 
each  category  of  expenses  included  in 
paragraph  (d){l)(iv)  of  this  section. 

(e)  Annual  report  filed  by  insured 
depository  institution  or  affiliate — (1) 
General.  "The  annual  report  filed  by  an 
insured  depository  institution  or 
affiliate  must  include  the  following — 

(i)  The  name  and  principal  place  of 
business  of  the  insured  depository 
institution  or  affiliate  filing  the  report; 

(ii)  Information  sufficient  to  identify 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(iii)  Tne  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  provided  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement  to 
any  other  party  to  the  agreement  during 
the  fiscal  year; 

(iv)  The  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  received  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement 
from  any  other  party  to  the  agreement 
during  the  fiscal  year; 

(v)  A  general  description  of  the  terms 
and  conditions  of  any  payments,  fees,  or 
loans  reported  under  paragraphs 
(e)(l)(iii)  and  (iv)  of  this  section,  or.  in 
the  event  such  terms  and  conditions  are 
set  forth — 

(A)  In  the  covered  agreement,  a 
statement  identifying  the  covered 
agreement  and  the  date  the  agreement 
(or  a  list  identifying  the  agreement)  was 
filed  with  the  relevant  supervisory 
agency;  or 

(B)  In  a  previous  annual  report  filed 
by  the  insured  depository  institution  or 
affiliate,  a  statement  identifying  the  date 
the  report  was  filed  with  the  relevant 
supervisory  agency;  and 

(vi)  The  aggregate  amount  and 
number  of  loans,  aggregate  amount  and 
number  of  investments,  and  aggregate 
amount  of  services  provided  under  the 
covered  agreement  to  any  individual  or 
entity  not  a  party  to  the  agreement — 

(A)  By  the  insured  depository 
institution  or  affiliate  during  its  fiscal 
year;  and 

(B)  By  any  other  party  to  the 
agreement,  unless  such  information  is 
not  known  to  the  insured  depository 
institution  or  affiliate  filing  the  report  or 
such  information  is  or  will  be  contained 
in  the  annual  report  filed  by  another 
party  under  this  section. 


(2)  Consolidated  reports  permitted — 
(i)  Party  to  multiple  agreements.  An 
insured  depository  institution  or 
affiliate  that  is  a  party  to  2  or  more 
covered  agreements  may  file  a  single 
consolidated  annual  report  with  each 
relevant  supervisory  agency  concerning 
all  the  covered  agreements. 

(ii)  Affiliated  entities  party  to  the 
same  agreement.  An  insured  depository 
institution  and  its  affiliates  that  are 
parties  to  the  same  covered  agreement 
may  file  a  single  consolidated  annual 
report  relating  to  the  agreement  with 
each  relevant  supervisory  agency  for  the 
covered  agreement. 

(iii)  Content  of  report.  Any 
consolidated  annual  report  must  contain 
all  the  information  required  by  this 
paragraph  (e).  The  amounts  and  data 
required  to  be  reported  under 
paragraphs  (e)(l)(iv)  and  (vi)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(f)  Time  and  place  of  filing. — (1) 
General.  Each  party  must  file  its  annual 
report  with  each  relevant  supervisory 
agency  for  the  covered  agreement  no 
later  than  six  months  following  the  end 
of  the  fiscal  year  covered  by  the  report. 

(2)  Alternative  method  of  fulfilling 
annual  reporting  requirement  for  a 
NGEP— ii]  A  NGEP  may  ftilfiU  the  filing 
requirements  of  this  section  by 
providing  the  following  materials  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
no  later  than  six  months  following  the 
end  of  the  NGEP's  fiscal  year— 

(A)  A  copy  of  the  NGEP's  aimual 
report  required  under  paragraph  (d)  of 
this  section  for  the  fiscal  year;  and 

(B)  Written  instructions  that  the 
insured  depository  institution  or 
affiliate  promptly  forward  the  annual 
report  to  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the^ 
NGEP. 

(ii)  An  insured  depository  institution 
or  affiliate  that  receives  an  annual  report 
from  a  NGEP  pursuant  to  paragraph 
(f)(2)(i)  of  this  section  must  file  the 
report  with  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP  within  30  days. 

§  207.8    Release  of  information  under  FOIA. 

The  Board  will  make  covered 
agreements  and  annual  reports  available 
to  the  public  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  et  seq.)  and  the  Board's  Rules 
Regarding  the  Availability  of 
Information  (12  CFR  part  261).  A  party 
to  a  covered  agreement  may  request 
confidential  treatment  of  proprietary 
and  confidential  information' in  a 
covered  agreement  or  an  annual  report 
under  those  procedures. 
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§207.9    Complianc*  provisions. 

(a)  Willful  failure  to  comply  with 
disclosure  and  reporting  obligations — 
(1)  If  the  Board  determines  that  a  NGEP 
has  willfully  failed  to  comply  in  a 
material  way  with  §§  207.6  or  207.7,  the 
Board  will  notify  the  NGEP  in  writing 
of  that  determination  and  provide  the 
NGEP  a  period  of  90  days  (or  such 
longer  period  as  the  Board  finds  to  be 
reasonable  under  the  circiunstances)  to 
comply. 

(2)  If  the  NGEP  does  not  comply 
within  the  time  period  established  by 
the  Board,  the  agreement  shall  thereafter 
be  unenforceable  by  that  NGEP  by 
operation  of  section  48  of  the  Federal 
Dieposit  Insurance  Act  (12  U.S.C. 
1831y). 

(3) The  Board  may  assist  any  insured 
depository  institution  or  affiliate  that  is 
a  party  to  a  covered  agreement  that  is 
unenforceable  by  a  NGEP  by  operation 
of  section  48  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831y)  in 
identifyTug  a  successor  to  assiune  the 
NGEP's  responsibilities  imder  the 
agreement. 

(b)  Diversion  of  funds.  If  a  court  or 
other  body  of  competent  jurisdiction 
determines  that  funds  or  resoiut;es 
received  imder  a  covered  agreement 
have  been  diverted  contrary  to  the 
purposes  of  the  covered  agreement  for 
an  individual's  personal  Bnancial  gain, 
the  Board  may  take  either  or  both  of  the 
following  actions — 

(1)  Order  the  individual  to  disgorge 
the  diverted  funds  or  resources  received 
under  the  agreement; 

(2)  Prohibit  the  individual  from  being 
a  party  to  any  covered  agreement  for  a 
period  not  to  exceed  10  years. 

(c)  Notice  and  opportunity  to  respond. 
Before  making  a  determination  under 
paragraph  (a)(1)  of  this  section,  or  taking 
any  action  imder  paragraph  (b)  of  this 
section,  the  Board  will  provide  written 
notice  and  an  opportunity  to  present 
information  to  the  Board  concerning  any 
relevant  facts  or  circumstances  relating 
to  the  matter. 

(d)  Inadvertent  or  de  minimis  errors. 
Inadvertent  or  de  minimis  errors  in 
annual  reports  or  other  documents  filed 
with  the  Board  under  §§  207.6  or  207.7 
vnW  not  subject  the  reporting  party  to 
any  penalty. 

(e)  Enforcement  of  provisions  in 
covered  agreements.  No  provision  of 
this  part  shall  be  construed  as 
authorizing  the  Board  to  enforce  the 
provisions  of  any  covered  agreement. 

f  207.10    Transition  provisions. 

(a)  Disclosure  of  covered  agreements 
entered  into  before  the  effective  date  of 
this  part.  The  following  disclosiuB 
requirements  apply  to  covered 


agreements  that  were  entered  into  after 
November  12, 1999,  and  that  terminated 
before  April  1,2001. 

(1)  Disclosure  to  the  public.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must  make  the 
agreement  available  to  the  public  under 
§  207.6  until  at  least  April  1,  2002. 

(2)  Disclosure  to  the  relevant 
supervisory  agency — (i)  Each  NGEP  that 
was  a  party  to  the  agreement  must  make 
the  agreement  available  to  the  relevant 
supervisory  agency  under  §  207.6  until 
at  least  April  1,2002. 

(ii)  Each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must,  by  June  30,  2001, 
provide  each  relevant  supervisory 
agency  either — 

(A)  A  copy  of  the  agreement  imder 
§207.6(d)(l)(i);or 

(B)  The  information  described  in 
§  207.6(d)(l)(ii)  for  each  agreement. 

(b)  Filing  of  annual  reports  that  relate 
to  fiscal  years  ending  on  or  before 
December  31.  2000.  In  the  event  that  a 
NGEP,  insured  depository  institution  or 
affiliate  has  any  iiiformation  to  report 
under  §  207.7  for  a  fiscal  year  that  ends 
on  or  before  December  31,  2000,  and 
that  concerns  a  covered  agreement 
entered  into  between  May  12,  2000,  and 
December  31,  2000,  the  annual  report 
for  that  fiscal  year  must  be  provided  no 
later  than  June  30,  2001.  to— 

(1)  Each  relevant  supervisory  agency; 
or 

(2)  In  the  case  of  a  NGEP,  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
in  accordance  with  §  207.7(f)(2). 

§  207.1 1    Other  definitions  and  rules  of 
construction  used  in  ttiis  part. 

(a)  Affiliate.  "Affiliate"  means — 

(1)  Any  company  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  another  company;  and 

(2)  For  the  purpose  of  determining 
whether  an  agreement  is  a  covered 
agreement  under  §  207.2,  an  "affiliate" 
includes  any  company  that  would  be 
under  common  control  or  merged  with 
another  company  on  consummation  of 
any  transaction  pending  before  a 
Federal  banking  agency  at  the  time — 

(i)  The  parties  enter  into  the 
agreement;  and 

(ii)  The  NGEP  that  is  a  party  to  the 
agreement  makes  a  CRA 
communication,  as  described  in  §  207.3. 

(b)  Control.  "Control"  is  defined  in 
section  2(a)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(a)). 

(c)  CRA  affiliate.  A  "CRA  affiliate"  of 
an  insured  depository  institution  is  any 
company  that  is  an  affiliate  of  an 
insured  depository  institution  to  the 


extent,  and  only  to  the  extent,  that  the 
activities  of  the  affiliate  were  considered 
by  the  appropriate  Federal  banking 
agency  when  evaluating  the  CRA 
performance  of  the  institution  at  its 
most  recent  CRA  examination  prior  to 
the  agreement.  An  insured  depository 
institution  or  affiliate  also  may 
designate  any  company  as  a  CRA 
affiliate  at  any  time  prior  to  the  time  a 
covered  agreement  is  entered  into  by 
informing  the  NGEP  that  is  a  party  to 
the  agreement  of  such  designation. 

(d)  CRA  public  file.  "CRA  public  file" 
means  the  public  file  maintained  by  an 
insured  depository  institution  and 
described  in  §  228.43  of  Regulation  BB 
(12  CFR  228.43). 

(e)  Executive  officer.  The  term 
"executive  officer"  has  the  same 
meaning  as  in  §  215.2(e)(1)  of  the 
Board's  Regulation  O  (12  CFR 
215.2(e)(1)). 

(f)  Federal  banking  agency: 
appropriate  Federal  banking  agency. 
The  terms  "Federal  banking  agency" 
and  "appropriate  Federal  banking 
agency"  have  the  same  meanings  as  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813). 

(g)  Fiscal  year.  (1)  The  fiscal  year  for 
a  NGEP  that  does  not  have  a  fiscal  year 
shall  be  the  calendar  year. 

(2)  Any  NGEP,  insured  depository 
institution,  or  affiliate  that  has  a  fiscal 
year  may  elect  to  have  the  calendar  year 
be  its  fiscal  year  for  purposes  of  this 
part. 

(h)  Insured  depository  institution. 
"Insured  depository  institution"  has  the 
same  meaning  as  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

(i)  NGEP.  "NGEP"  means  a 
nongovernmental  entity  or  person. 

(j)  Nongovernmental  entity  or 
person — (1)  General.  A 
"nongovernmental  entity  or  person"  is 
any  partnership,  association,  trust,  joint 
venture,  joint  stock  company, 
corporation,  limited  liability 
corporation,  company,  firm,  society, 
other  organization,  or  individual. 

(2)  Exclusions.  A  nongovernmental 
entity  or  person  does  not  include — 

(i)  The  United  States  government,  a 
state  government,  a  unit  of  local 
government  (including  a  county,  city, 
town,  township,  parish,  village,  or  other 
general-purpose  subdivision  of  a  state) 
or  an  Indian  tribe  or  tribal  organization 
established  under  Federal,  state  or 
Indian  tribal  law  (including  the 
Department  of  Hawaiian  Home  Lands), 
or  a  department,  agency,  or 
instrumentality  of  any  such  entity; 

(ii)  A  federally-chartered  public 
corporation  that  receives  Federal  funds 
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appropriated  specifically  for  that 
corporation; 

(lii)  An  insured  depository  institution 
or  affiliate  of  an  insured  depository 
institution;  or 

(iv)  An  officer,  director,  employee,  or 
representative  (acting  in  his  or  her 
capacity  as  an  officer,  director, 
employee,  or  representative)  of  an  entity 
listed  in  paragraphs  (i)(2)(i)  through  (iii) 
of  this  section. 

(k)  Party.  The  term  "party"  with 
respect  to  a  covered  agreement  means 
each  NGEP  and  each  insured  depository 
institution  or  affiliate  that  entered  into 
the  agreement. 

(1)  Relevant  supervisory  agency.  The 
"relevant  supervisory  agency"  for  a 
covered  agreement  means  the 
appropriate  Federal  banking  agency 
for— 

(1)  Each  insured  depository 
institution  (or  subsidiary  thereof)  that  is 
a  party  to  the  covered  agreement; 

(2)  Each  insured  depository 
institution  (or  subsidiary  thereof)  or 
CRA  affiliate  that  makes  payments  or 
loans  or  provides  services  that  are 
subject  to  the  covered  agreement;  and 

(3)  Any  company  (other  than  an 
insured  depository  institution  or 
subsidiary  thereof  that  is  a  party  to  the 
covered  agreement. 

(m)  Tenn  of  agreement.  An  agreement 
that  does  not  have  a  fixed  termination 
date  is  considered  to  terminate  on  the 
last  date  on  which  any  party  to  the 
agreement  makes  any  payment  or 
provides  any  loan  or  other  resources 
under  the  agreement,  unless  the  relevant 
supervisory  agency  for  the  agreement 
otherwise  notifies  each  party  in  writing. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  21,  2000. 
)ennifer  ).  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  III 

Authority  and  Issuance  ^ 

For  the  reasons  set  out  in  the  joint 
preamble.  Title  12,  Chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  346  to  read  as 
follows: 

PART  346— DISCLOSURE  AND 
REPORTING  OF  CRA-RELATED 
AGREEMENTS 

Sec. 

346.1  Purpose  and  scope  of  this  part. 

346.2  Definition  of  covered  agreement. 

346.3  CRA  communications. 

346.4  Fulfillment  of  the  CRA. 

346.5  Related  agreements  considered  a 
single  agreement. 

346.6  Disclosure  of  covered  agreements. 

346.7  Annual  reports. 


346.8  Release  of  information  under  FOIA. 

346.9  Compliance  provisions. 

346.10  Transition  provisions. 

346. 1 1  Other  definitions  and  rules  of 
construction  used  in  this  part. 

Authority:  12  U.S.C.  1831y. 

§  346.1    Purpose  and  scope  of  ttiis  part 

(a)  General.  This  part  implements 
section  711  of  the  Gramm-Leach-Bliley 
Act  (12  U.S.C.  1831y).  That  section 
requires  any  nongovernmental  entity  or 
person,  insured  depository  institution, 
or  affiliate  of  an  insured  depository 
institution  that  enters  into  a  covered 
agreement  to — 

(1)  Make  the  covered  agreement 
available  to  the  public  and  the 
appropriate  Federal  banking  agency; 
and 

(2)  File  an  annual  report  with  the 
appropriate  Federal  banking  agency 
concerning  the  covered  agreement. 

(b)  Scope  of  this  part.  Tne  provisions 
of  this  part  apply  to — 

(1)  State  nonmember  insured  banks; 

(2)  Subsidiaries  of  state  nonmember 
insured  banks; 

(3)  Nongovernmental  entities  or 
persons  that  enter  into  covered 
agreements  with  any  company  listed  in 
paragraph  (b)(1)  and  (2)  of  this  section. 

(c)  Relation  to  Community 
Reinvestment  Act.  This  part  does  not 
affect  in  any  way  the  Community 
Reinvestment  Act  of  1977  (12  U.S.C. 
2901  et  seq.)  or  the  FDIC's  Community 
Reinvestment  regulation  found  at  12 
CFR  part  345,  or  the  FDIC's 
interpretations  or  administration  of  that 
Act  or  regulation. 

(d)  Examples.— (1)  The  examples  in 
this  part  are  not  exclusive.  Compliance 
with  an  example,  to  the  extent 
applicable,  constitutes  compliance  with 
this  part. 

(2)  Examples  in  a  paragraph  illustrate 
only  the  issue  described  in  the 
paragraph  and  do  not  illustrate  any 
other  issues  that  may  arise  in  this  part. 

§  346.2    Definition  of  covered  agreement. 

(a)  General  definition  of  covered 
agreement.  A  covered  agreement  is  any 
contract,  arrangement,  or  understanding 
that  meets  all  of  the  following  criteria — 

(1)  The  agreement  is  in  writing. 

(2)  The  parties  to  the  agreement 
include — 

(i)  One  or  more  insured  depository 
institutions  or  affiliates  of  an  insured 
depositor}'  institution;  and 

(ii)  One  or  more  nongovernmental 
entities  or  persons  (referred  to  hereafter 
as  NGEPs). 

(3)  The  agreement  provides  for  the 
insured  depository  institution  or  any 
affiliate  to — 

(i)  Provide  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 


agreement]  cash  payments,  grants,  or 
other  consideration  (except  loans)  that 
have  an  aggregate  value  of  more  than 
$10,000  in  any  calendar  year;  or 

(ii)  Make  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  loans  that  have  an  aggregate 
principal  amount  of  more  than  $50,000 
in  any  calendar  year. 

(4)  "The  agreement  is  made  pursuant 
to,  or  in  connection  with,  the  fulfillment 
of  the  Community  Reinvestment  Act  of 
1977  (12  U.S.C.  2901  et  seq.)  (CRA).  as 
defined  in  §346.4. 

(5)  The  agreement  is  with  a  NGEP  that 
has  had  a  CRA  communication  as 
described  in  §  346.3  prior  to  entering 
into  the  agreement. 

(b)  Examples  concerning  written 
arrangements  or  understandings — (1) 
Example  1.  A  NGEP  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  make  more 
community  development  investments  in 
the  NGEP's  community.  The  NGEP  and 
insured  depository  institution  do  not 
reach  an  agreement  concerning  the 
community  development  investments 
the  institution  should  make  in  the 
community,  and  the  parties  do  not  reach 
any  mutuad  arrangement  or 
understanding.  Two  weeks  later,  the 
institution  unilaterally  issues  a  press 
release  announcing  that  it  has 
established  a  general  goal  of  making 
$100  million  of  community 
development  grants  in  low-  and 
moderate- income  neighborhoods  served 
by  the  insured  depository  institution 
over  the  next  5  years.  The  NGEP  is  not 
identified  in  the  press  release.  The  press 
release  is  not  a  written  arrangement  or 
understanding. 

(2)  Example  2.  A  NGEP  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  offer  new 
loan  programs  in  the  NGEP's 
community.  The  NGEP  and  the  insured 
depository  institution  reach  a  mutual 
arrangement  or  understanding  that  the 
institution  will  provide  additional  loans 
in  the  NGEP's  community.  The 
institution  tells  the  NGEP  that  it  will 
issue  a  press  release  announcing  the 
program.  Later,  the  insured  depository 
institution  issues  a  press  release 
announcing  the  loan  program.  The  press 
release  incorporates  the  key  terms  of  the 
understanding  reached  between  the 
NGEP  and  the  insured  depository 
institution.  The  written  press  release 
reflects  the  mutual  arrangement  or 
understanding  of  the  NGEP  and  the 
insured  depository  institution  and  is, 
therefore,  a  written  arrangement  or 
understanding. 

(3)  Example  3.  An  NGEP  sends  a  letter 
to  an  insured  depository  institution 
requesting  that  the  institution  provide  a 
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$15,000  grant  to  the  NGEP.  The  insured 
depository  institution  responds  in 
writing  and  agrees  to  provid»  the  grant 
in  connection  with  its  annual  grant 
program.  The  exchange  of  letters 
constitutes  a  written  arrangement  or 
understanding. 

(c)  Loan  agreements  that  are  not 
covered  agreements.  A  covered 
agreement  does  not  include — 

(1)  Any  individual  loan  that  is 
secured  by  real  estate;  or 

(2)  Any  specific  contract  or 
commitment  for  a  loan  or  extension  of 
credit  to  an  individual,  business,  farm, 
or  other  entity,  or  group  of  such 
individuals  or  entities  if — 

(i)  The  funds  are  loaned  at  rates  that 
are  not  substantially  below  market  rates; 
and 

(ii)  The  loan  application  or  other  loan 
documentation  does  not  indicate  that 
the  borrower  intends  or  is  authorized  to 
use  the  borrowed  funds  to  make  a  loan 
or  extension  of  credit  to  one  or  more 
third  parties. 

(d)  txamples  concerning  loan 
agreements. — (1)  Example  1.  An  insiued 
depository  institution  provides  an 
organization  with  a  $1  million  loan  that 
is  documented  in  writing  and  is  secured 
by  real  estate  owned  or  to-be-acquired 
by  the  organization.  The  agreement  is  an 
individual  mortgage  loan  and  is  exempt 
from  coverage  imder  paragraph  (c)(1)  of 
this  section,  regardless  of  the  interest 
rate  on  the  loan  or  whether  the 
organization  intends  or  is  authorized  to 
re-loan  the  funds  to  a  third  party. 

(2)  Example  2.  An  insiued  depository 
institution  commits  to  provide  a 
$500,000  line  of  credit  to  a  small 
business  that  is  dociunented  by  a 
written  agreement.  The  loan  is  made  at 
rates  that  are  within  the  range  of  rates 
offered  by  the  institution  to  similarly 
situated  small  businesses  in  the  market 
and  the  loan  documentation  does  not 
indicate  that  the  small  business  intends 
or  is  authorized  to  re-lend  the  borrowed 
funds.  The  agreement  is  exempt  from 
coverage  imder  paragraph  (c)(2)  of  this 
section. 

(3)  Example  3.  An  insured  depository 
institution  offers  small  business  loans 
that  are  guaranteed  by  the  Small 
Business  Administration  (SBA).  A  small 
business  obtains  a  $75,000  loan, 
documented  in  writing,  from  the 
institution  under  the  institution's  SBA 
loan  program.  The  loan  dociunentation 
does  not  indicate  that  the  borrower 
intends  or  is  authorized  to  re-lend  the 
funds.  Although  the  rate  charged  on  the 
loan  is  well  below  that  charged  by  the 
institution  on  conunercial  loans,  the  rate 
is  within  the  range  of  rates  that  the 
institution  would  charge  a  similarly 
situated  small  business  for  a  similar 


loan  imder  the  SBA  loan  program. 
Accordingly,  the  loan  is  not  made  at 
substantially  below  market  rates  and  is 
exempt  from  coverage  under  paragraph 
(c)(2)  of  this  section. 

(4)  Example  4.  A  bank  holding 
company  enters  into  a  written 
agreement  with  a  community 
development  organization  that  provides 
that  insiuwl  depository  institutions 
owned  by  the  bank  holding  company 
will  make  $250  million  in  small 
business  loans  in  the  community  over 
the  next  5  years.  The  written  agreement 
is  not  a  specific  contract  or  commitment 
for  a  loan  or  an  extension  of  credit  and, 
thus,  is  not  exempt  from  coverage  under 
paragraph  (c)(2)  of  this  section.  Each 
small  business  loan  made  by  the  insured 
depository  institution  pursuant  to  this 
general  commitment  would,  however, 
be  exempt  from  coverage  if  the  loan  is 
made  at  rates  that  are  not  substantially 
below  market  rates  and  the  loan 
dociunentation  does  not  indicate  that 
the  borrower  intended  or  was 
authorized  to  re-lend  the  funds. 

(e)  Agreements  that  include  exempt 
loan  agreements.  If  an  agreement 
includes  a  loan,  extension  of  credit  or 
loan  commitment  that,  if  documented 
separately,  would  be  exempt  under 
paragraph  (c)  of  this  section,  the  exempt 
loan,  extension  of  credit  or  loan 
conunitment  may  be  excluded  for 
purposes  of  determining  whether  the 
agreement  is  a  covered  agreement. 

(f)  Determining  annual  value  of 
agreements  that  lack  schedule  of 
disbursements.  For  purposes  of 
paragraph  (a)(3)  of  this  section,  a  multi- 
year  agreement  that  does  not  include  a 
schedule  for  the  disbursement  of 
payments,  grants,  loans  or  other 
consideration  by  the  insured  depository 
institution  or  affiliate,  is  considered  to 
have  a  value  in  the  first  year  of  the 
agreement  equal  to  all  payments,  grants, 
loans  and  other  consideration  to  be 
provided  at  any  time  under  the 
agreement. 

§346 J    CRA  communications. 

(a)  Definition  of  CRA  communication. 
A  CRA  communication  is  any  of  the 
following — 

(1)  Any  written  or  oral  comment  or 
testimony  provided  to  a  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insiued  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate. 

(2)  Any  written  comment  submitted  to 
the  insured  depository  institution  that 
discusses  the  adequacy  of  the 
performance  under  the  CRA  of  the 
institution  and  must  be  included  in  the 
institution's  CRA  public  file. 


(3)  Any  discussion  or  other  contact 
with  the  insiued  depository  institution 
or  any  affiliate  about — 

(i)  Providing  (or  refraining  frtim 
providing)  written  or  oral  comments  or 
testimony  to  any  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insured  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate; 

(ii)  Providing  (or  refraining  from 
providing)  written  comments  to  the 
insiued  depository  institution  that 
concern  the  adequacy  of  the 
institution's  performance  under  the 
CRA  and  must  be  included  in  the 
institution's  CRA  public  file;  or 

(iii)  The  adequacy  of  the  performance 
under  the  CRA  of  the  insured  depository 
institution,  any  affiliated  insured 
depository  institution,  or  any  CRA 
affiliate. 

(b)  Discussions  or  contacts  that  are 
not  CRA  communications — (1)  Timing 
of  contacts  with  a  Federal  banking 
agency.  An  oral  or  written 
communication  with  a  Federal  banking 
agency  is  not  a  CRA  communication  if 
it  occurred  more  than  3  years  before  the 
parties  entered  into  the  agreement. 

(2)  Timing  of  contacts  with  insured 
depository  institutions  and  affiliates.  A 
communication  with  an  insiu^d 
depository  institution  or  affiliate  is  not 
a  CRA  communication  if  the 
commiuiication  occurred — 

(i)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  written  communication; 

(ii)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  oral  conununication  in 
which  the  NGEP  discusses  providing  (or 
refraining  from  providing)  comments  or 
testimony  to  a  Federal  banking  agency 
or  written  comments  that  must  be 
included  in  the  institution's  CRA  public 
file  in  connection  with  a  request  to,  or 
agreement  by,  the  institution  or  affiliate 
to  take  (or  refrain  from  taking)  any 
action  that  is  in  fulfillment  of  the  QIA; 
or 

(iii)  More  than  1  year  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  other  oral 
commiuiication  not  described  in 
paragraph  (b)(2)(ii)  of  this  section. 

(3)  Knowledge  of  communication  by 
insured  depository  institution  or 
affiliate. — (i)  A  communication  is  only  a 
C^A  communication  under  paragraph 
(a)  of  this  section  if  the  insured 
depository  institution  or  its  affiliate  has 
knowledge  of  the  communication  under 
this  paragraph  (b)(3)(ii)  or  (b)(3)(iii)  of 
this  section. 

(ii)  Communication  with  insured 
depository  institution  or  affiliate.  An 
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insured  depository  institution  or 
affiliate  has  knowledge  of  a 
communication  by  the  NGEP  to  the 
institution  or  its  affiliate  imder  this 
paragraph  only  if  one  of  the  following 
representatives  of  the  insured 
depository  institution  or  any  affiliate 
has  knowledge  of  the  communication — 

(A)  An  employee  who  approves, 
directs,  authorizes,  or  negotiates  the 
agreement  with  the  NGEP;  or 

(B)  An  employee  designated  with 
responsibility  for  compliance  with  the 
CRA  or  executive  officer  if  the  employee 
or  executive  officer  knows  that  the 
institution  or  affiliate  is  negotiating, 
intends  to  negotiate,  or  has  been 
informed  by  die  NGEP  that  it  expects  to 
request  that  the  institution  or  affiliate 
negotiate  an  agreement  with  the  NGEP. 

(iii)  Other  communications.  An 
insured  depository  institution  or 
affiliate  is  deemed  to  have  knowledge 
of— 

(A)  Any  testimony  provided  to  a 
Federal  banking  agency  at  a  public 
meeting  or  hearing; 

(B)  Any  comment  submitted  to  a 
Federal  banking  agency  that  is  conveyed 
in  writing  by  the  agency  to  the  insured 
depository  institution  or  affiliate;  and 

(C)  Any  written  comment  submitted 
to  the  insured  depository  institution 
that  must  be  and  is  included  in  the 
institution's  CRA  public  file. 

(4)  Communication  where  NGEP  has 
knowledge.  A  NGEP  has  a  CRA 
communication  with  an  insured 
depository  institution  or  affiliate  only  if 
any  of  the  following  individuals  has 
knowledge  of  the  communication — 

(i)  A  director,  employ^,  or  member  of 
the  NGEP  who  approves,  directs, 
authorizes,  or  negotiates  the  agreement 
with  the  insured  depository  institution 
or  affiliate; 

(ii)  A  person  who  functions  as  an 
executive  officer  of  the  NGEP  and  who 
knows  that  the  NGEP  is  negotiating  or 
intends  to  negotiate  an  agreement  with 
the  insured  depository  institution  or 
affiliate;  or 

(iii)  Where  the  NGEP  is  an  individual, 
the  NGEP. 

(c)  Examples  of  CRA 
communications— {1)  Examples  of 
actions  that  are  CRA  communications. 
The  following  are  examples  of  CRA 
commiuiications.  These  examples  are 
not  exclusive  and  assume  that  the 
communication  occurs  within  the 
relevant  time  period  as  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
and  the  appropriate  representatives 
have  knowledge  of  the  communication 
as  specified  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section. 


(i)  Example  1.  A  NGEP  files  a  written 
comment  with  a  Federal  banking  agency 
that  states  than  an  insured  depository 
institution  successfully  addresses  the 
credit  needs  of  its  community.  The 
written  comment  is  in  response  to  a 
general  request  from  the  agency  for 
comments  on  an  application  of  the 
insured  depository  institution  to  open  a 
new  branch  and  a  copy  of  the  comment 
is  provided  to  the  institution. 

(ii)  Example  2.  A  NGEP  meets  with  an 
executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  must  improve  its  CRA 
performance. 

(iii)  Example  3.  A  NGEP  meets  with 
an  executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  needs  to  make  more 
mortgage  loans  in  low-  and  moderate- 
income  neighborhoods  in  its 
community. 

(iv)  Example  4.  A  bank  holding 
company  files  an  application  with  a 
Federal  banking  agency  to  acquire  an 
insured  depository  institution.  Two 
weeks  later,  the  NGEP  meets  with  an 
executive  officer  of  the  bank  holding 
company  to  discuss  the  adequacy  of  the 
performance  under  the  CRA  of  the  target 
insured  depository  institution.  The 
insured  depository  institution  was  an 
affiliate  of  the  bank  holding  company  at 
the  time  the  NGEP  met  with  the  target 
institution.  (See  §  346.11(a).) 
Accordingly,  the  NGEP  had  a  CRA 
communication  with  an  affiliate  of  the 
bank  holding  company. 

(2)  Examples  of  actions  that  are  not 
CRA  communications.  The  following 
are  examples  of  actions  that  are  not  by 
themselves  CRA  communications. 
These  examples  are  not  exclusive. 

(i)  Example  1.  A  NGEP  provides  to  a 
Federal  banking  agency  comments  or 
testimony  concerning  an  insured 
depository  institution  or  affiliate  in 
response  to  a  direct  request  by  the 
agency  for  comments  or  testimony  from 
that  NGEP.  Direct  requests  for 
comments  or  testimony  do  not  include 
a  general  invitation  by  a  Federal 
banking  agency  for  comments  or 
testimony  from  the  public  in  connection 
with  a  CRA  performance  evaluation  of, 
or  application  for  a  deposit  facility  (as 
defined  in  section  803  of  the  CRA  (12 
U.S.C.  2902(3))  by,  an  insured 
depository  institution  or  an  application 
by  a  company  to  acquire  an  insured 
depository  institution. 

(ii)  Example  2.  A  NGEP  makes  a 
statement  concerning  an  insured 
depository  institution  or  affiliate  at  a 
widely  attended  conference  or  seminar 
regarding  a  general  topic.  A  public  or 
private  meeting,  public  hearing,  or  other 
meeting  regarding  one  or  more  specific 


institutions,  affiliates  or  transactions 
involving  an  application  for  a  deposit 
facility  is  not  considered  a  widely 
attended  conference  or  seminar. 

(iii)  Example  3.  A  NGEP,  such  as  a 
civil  rights  group,  community  group 
providing  housing  and  other  services  in 
low  and  moderate-income 
neighborhoods,  veterans  organization, 
community  theater  group,  or  youth 
organization,  sends  a  fundraising  letter 
to  insured  depository  institutions  and  to 
other  businesses  in  its  community.  The 
letter  encourages  all  businesses  in  the 
community  to  meet  their  obligation  to 
assist  in  making  the  local  community  a 
better  place  to  live  and  work  by 
supporting  the  fundraising  efforts  of  the 
NGEP. 

(iv)  Example  4.  A  NGEP  discusses 
with  an  insured  depository  institution 
or  affiliate  whether  particular  loans, 
services,  investments,  commimity 
development  activities,  or  other 
activities  are  generally  eligible  for 
consideration  by  a  Federal  banking       ' 
agency  under  the  CRA.  The  NGEP  and  ' 
insured  depository  institution  or 
affiliate  do  not  discuss  the  adequacy  of 
the  CRA  performance  of  the  insured 
depository  institution  or  affiUate. 

(v)  Example  5.  A  NGEP  engaged  in  the 
sale  or  purchase  of  loans  in  the 
secondary  market  sends  a  general 
offering  circular  to  financial  institutions 
offering  to  sell  or  purchase  a  portfolio  of 
loans.  An  insured  depository  institbdon 
that  receives  the  offering  circular 
discusses  with  the  NGEP  the  types  of 
loans  included  in  the  loan  pool, 
whether  such  loans  are  generally 
eligible  for  consideration  under  the 
CRA,  and  which  loans  are  made  to 
borrowers  in  the  institution's  local 
community.  The  NGEP  and  insured 
depository  institution  do  not  discuss  the 
adequacy  of  the  institution's  CRA 
performance. 

(d)  Multipart}'  covered  agreements. — 
(1)  A  NGEP  that  is  a  party  to  a  covered 
agreement  that  involves  multiple  NGEPs 
is  not  required  to  comply  with  the 
requirements  of  this  part  if — 

(i)  The  NGEP  has  not  had  a  CRA 
communication;  and 

(ii)  No  representative  of  the  NGEP 
identified  in  paragraph  (b)(4)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  another  NGEP  that  is  a 
party  to  the  agreement  has  had  a  CRA 
communication. 

(2)  An  insured  depository  institution 
or  affiliate  that  is  a  party  to  a  covered 
agreement  that  involves  multiple 
insured  depository  institutions  or 
affiliates  is  not  required  to  comply  with 
the  disclosure  and  annual  reporting 
requirements  in  §§  346.6  and  346.7  if— 
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(i)  No  NGEP  that  is  a  party  to  the 
agreement  has  had  a  CRA 
communication  concerning  the  insured 
depository  institution  or  any  affiliate; 
and 

(ii)  No  representative  of  the  insured 
depository  institution  or  any  affiliate 
identffied  in  paragraph  (b)(3)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  an  NGEP  that  is  a  party 
to  the  agreement  has  had  a  CRA 
communication  concerning  any  other 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement. 

§346.4    FulflllmentoftheCRA. 
(a)  List  of  factors  that  are  in 
fulfillment  of  the  CRA.  Fidfillment  of 
the  CRA,  for  purposes  of  this  part, 
means  the  following  list  of  factors — 

(1)  Comments  to  a  Federal  banking 
agency  or  included  in  CRA  public  file. 
Providing  or  refraining  from  providing 
written  or  oral  comments  or  testimony 
to  any  Federal  banking  agency 
concerning  the  performance  under  the 
CRA  of  an  insured  depository 
institution  or  CRA  affiliate  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement  or  written 
comments  that  are  required  to  be 
included  in  the  CRA  public  file  of  any 
such  insured  depository  institution;  or 

(2)  Activities  given  favorable  CRA 
consideration.  Performing  any  of  the 
following  activities  if  the  activity  is  of 
the  type  that  is  likely  to  receive 
favorable  consideration  by  a  Federal 
hanking  agency  in  evaluating  the 
performance  under  the  CRA  of  the 
insined  depository  institution  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement — 

(i)  Home-purchase,  home- 
improvement,  small  business,  small 
farm,  community  development,  and 
consiuner  lending,  as  described  in  12 
CFR  345.22,  including  loan  purchases, 
loan  commitments,  and  letters  of  credit; 

(ii)  Making  investments,  deposits,  or 
grants,  or  acquiring  membership  shares, 
that  have  as  their  primary  purpose 
community  development,  as  described 
in  12  CFR  345.23; 

(iil)  Delivering  retail  banking  services, 
as  described  in  12  CFR  345.24(d); 

(iv)  Providing  community 
development  services,  as  described  in 
12  CFR  345.24(e); 

(v)  In  the  case  of  a  wholesale  or 
limited-piupose  insured  depository 
institution,  community  development 
lending,  including  originating  and 
purchasing  loans  and  making  loan 
commitments  and  letters  of  credit, 
making  qualified  investments,  or 
providing  community  development 
services,  as  described  In  12  Cl-K 
345.25(c); 


(vl)  In  the  case  of  a  small  insined 
depository  institution,  any  lending  or 
other  activity  described  in  12  CFR 
345.26(a);  or 

(vli)  In  the  case  of  an  insured 
depository  institution  that  is  evaluated 
on  the  basis  of  a  strategic  plan,  any 
element  of  the  strategic  plan,  as 
described  in  12  CFR  345.27(f). 

(b)  Agreements  relating  to  activities  of 
CRA  affiliates.  An  insured  depository 
institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  that  concerns  any 
activity  described  in  paragraph  (a)  of 
this  section  of  a  CRA  affiliate  must, 
prior  to  the  time  the  agreement  is 
entered  into,  notify  each  NGEP  that  is  a 
party  to  the  agreement  that  the 
agreement  concerns  a  CRA  affiliate. 

§  346.5    R«latad  agreements  considered  a 
single  agreement 

The  following  rules  must  be  applied 
In  determining  whether  an  agreement  is 
a  covered  agreement  under  §  346.2. 

(a)  Agreements  entered  into  by  same 
parties.  All  written  agreements  to  which 
an  insured  depository  institution  or  an 
affiliate  of  the  insined  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement  If  the 
agreements — 

(1)  Are  entered  into  with  the  same 
NGEP; 

(2)  Were  entered  into  within  the  same 
12-month  period;  and 

(3)  Are  each  in  fulfillment  of  the  CRA. 

(b)  Substantively  related  contracts. 
All  written  contracts  to  which  an 
insured  depository  institution  or  an 
affiliate  of  the  Insured  depository 
Institution  is  a  party  shall  be  considered 
to  be  a  single  agreement,  without  regard 
to  whether  the  other  parties  to  the 
contracts  are  the  same  or  whether  each 
such  contract  is  in  fulfillment  of  the 
CRA,  if  the  contracts  were  negotiated  In 
a  coordinated  fashion  and  a  NGEP  is  a 
party  to  each  contract. 

§  346.6    Disclosure  of  covered  agreements. 

(a)  Applicability  date.  This  section 
applies  oidy  to  covered  agreements 
entered  into  after  November  12,  1999. 

(b)  Disclosure  of  covered  agreements 
to  the  public — (1)  Disclosure  required. 
Each  NGEP  and  each  insured  depository 
institution  or  affiliate  that  enters  into  a 
covered  agreement  must  promptly  make 
a  copy  of  the  covered  agreement 
available  to  any  individual  or  entity 
upon  request. 

(2)  Nondisclosure  of  confidential  and 
proprietary  information  permitted.  In 
responding  to  a  request  for  a  covered 
agreement  from  any  Individual  or  entity 
under  paragraph  (b)(1)  of  this  section,  a 
NGEP,  insured  depository  institution,  or 
affiliate  may  withhold  from  public 


disclosure  confidential  or  proprietary 
information  that  the  party  believes  the 
relevant  supervisory  agency  could 
withhold  from  dlsclosine  imder  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  et  seq.)  (FOIA). 

(3)  Information  that  must  be 
disclosed.  Notwithstanding  paragraph 
(b)(2)  of  this  section,  a  party  must 
disclose  any  of  the  following 
information  that  is  contained  in  a 
covered  agreement — 

(I)  The  names  and  addresses  of  the 
parties  to  the  agreement; 

(II)  The  amount  of  any  payments,  fees, 
loans,  or  other  consideration  to  be  made 
or  provided  by  any  party  to  the 
agreement; 

(ill)  Any  description  of  how  the  funds 
or  other  resoinces  provided  under  the 
agreement  are  to  be  used; 

(iv)  The  term  of  the  agreement  (if  the 
agreement  establishes  a  term);  and 

(v)  Any  other  information  that  the 
relevant  supervisory  agency  determines 
is  not  properly  exempt  from  public 
disclosure. 

(4)  Request  for  review  of  withheld 
information.  Any  individual  or  entity 
may  request  that  the  relevant 
supervisory  agency  review  whether  any 
information  in  a  covered  agreement 
withheld  by  a  party  must  be  disclosed. 
Any  requests  for  agency  review  of 
withheld  information  must  be  filed,  and 
will  be  processed  in  accordance  with, 
the  relevant  supervisory  agency's  rules 
concerning  the  availability  of 
information  (see  the  FDIC's  rules 
regarding  Disclosine  of  Information  (12 
CFR  part  309)). 

(5)  Duration  of  obligation.  The 
obligation  to  disclose  a  covered 
agreement  to  the  public  terminates  12 
months  after  the  end  of  the  term  of  the 
agreement. 

(6)  Reasonable  copy  and  mailing  fees. 
Each  NGEP  and  each  insined  depository 
institution  or  affiliate  may  charge  an 
individual  or  entity  that  requests  a  copy 
of  a  covered  agreement  a  reasonable  fee 
not  to  exceed  the  cost  of  copying  and 
mailing  the  agreement. 

(7)  Use  of  CRA  public  file  by  insured 
depository  institution  or  affiliate.  An 
insiued  depository  institution  and  any 
affiliate  of  an  insured  depository 
Institution  may  fulfill  Its  obligation 
imder  this  paragraph  (b)  by  placing  a 
copy  of  the  covered  agreement  in  the 
insined  depository  institution's  CRA 
public  file  if  the  institution  makes  the 
agreement  available  in  accordance  with 
the  procedines  set  forth  in  12  CFR 
345.43. 

(c)  Disclosure  by  NGEPs  of  covered 
agreements  to  the  relevant  supervisory 
agency — (1)  Each  NGEP  that  is  a  party 
to  a  covered  agreement  must  provide  the 
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following  within  30  days  of  receiving  a 
request  from  the  relevant  supervisory 
agency — 

(1)  A  complete  copy  of  the  agreement; 
and 

(ii)  In  the  event  the  NGEP  proposes 
the  withholding  of  any  information 
contained  in  the  agreement  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  a  public  version  of  the 
agreement  that  excludes  such 
information  and  an  explanation 
justifying  the  exclusions.  Any  public 
version  must  Include  the  information 
described  in  paragraph  (b)(3)  of  this 
section. 

(2)  The  obligation  of  a  NGEP  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  terminates 
12  months  after  the  end  of  the  term  of 
the  covered  agreement. 

(d)  Disclosure  by  insured  depository 
institution  or  aviate  of  covered 
agreements  to  the  relevant  supervisory 
agency — (1)  In  general.  Within  60  days 
of  the  end  of  each  calendar  quarter,  each 
Insured  depository  Institution  and 
affiliate  must  provide  each  relevant 
supervisory  agency  with — 

(i)(A)  A  complete  copy  of  each 
covered  agreement  entered  into  by  the 
insured  depository  institution  or 
affiliate  diuing  the  calendar  quarter;  and 

(B)  In  the  event  the  institution  or 
affiliate  proposes  the  withholding  of  any 
information  contained  in  the  agreement 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  a  public  version  of  the 
agreement  that  excludes  such 
information  (other  than  any  information 
described  in  paragraph  (b)(3)  of  this 
section)  and  an  explanation  justifying 
the  exclusions;  or 

(11)  A  list  of  all  covered  agreements 
entered  into  by  the  insured  depository 
Institution  or  affiliate  during  the 
calendar  quarter  that  contains — 

(A)  The  name  and  address  of  each 
insined  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement; 

(B)  The  name  and  address  of  each 
NGEP  that  is  a  party  to  the  agreement; 

(C)  The  date  the  agreement  was 
entered  into; 

(D)  The  estimated  total  value  of  all 
payments,  fees,  loans  and  other 
consideration  to  be  provided  by  the 
institution  or  any  affiliate  of  the 
institution  under  the  agreement;  and 

(E)  The  date  the  agreement  terminates. 
(2)  Prompt  filing  of  covered 

agreements  contained  in  list  required. — 
(i)  If  an  Insured  depository  institution  or 
affiliate  files  a  list  of  the  covered 
agreements  entered  into  by  the 
institution  or  affiliate  pursuant  to 
paragraph  (d)(l)(ii)  of  this  section,  the 
institution  or  affiliate  must  provide  any 
relevant  supervisory  agency  a  complete 


copy  and  public  version  of  any  covered 
agreement  referenced  in  the  list  within 
7  calendar  days  of  receiving  a  request 
from  the  agency  for  a  copy  of  the 
agreement. 

(ii)  The  obligation  of  an  insured 
depository  institution  or  affiliate  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  imder  this 
paragraph  (d){2)  terminates  36  months 
after  the  end  of  the  term  of  the 
agreement. 

(3)  Joint  filings.  In  the  event  that  2  or 
more  Insured  depository  institutions  or 
affiliates  are  parties  to  a  covered 
agreement,  the  insined  depository 
Institution(s)  and  affiliate(s)  may  jolntiy 
file  the  dociunents  required  by  this 
paragraph  (d).  Any  joint  filing  must 
identify  the  Insiued  depository 
institution(s)  and  affillate(s)  for  whom 
the  filings  are  being  made. 

§346.7    Annual  reports. 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  on  or  after  May  12,  2000. 

(b)  Annuo/  report  required.  Each 
NGEP  and  each  insined  depository 
Institution  or  affiliate  that  is  a  party  to 

a  covered  agreement  must  file  an  annual 
report  with  each-relevant  supervisory 
agency  concerning  the  disbursement, 
receipt,  and  uses  of  funds  or  other 
resources  under  the  covered  agreement. 

(c)  Duration  of  reporting 
requirement— (1)  NGEPs.  A  NGEP  must 
file  an  annual  report  for  a  covered 
agreement  for  any  fiscal  year  in  which 
the  NGEP  receives  or  uses  funds  or 
other  resources  under  the  agreement. 

(2)  Insured  depository  institutions  and 
affiliates.  An  insined  depository 
institution  or  affiliate  must  file  an 
annual  report  for  a  covered  agreement 
for  any  fiscal  year  in  which  the 
Institution  or  affiliate — 

(i)  provides  or  receives  any  payments, 
fees,  or  loans  under  the  covered 
agreement  that  must  be  reported  under 
paragraphs  (e)(l)(iii)  and  (iv)  of  this 
section;  or 

(ii)  has  data  to  report  on  loans, 
Investments,  and  services  provided  by  a 
party  to  the  covered  agreement  under 
the  covered  agreement  under  paragraph 
(e)(l)(vi)  of  this  section. 

(d)  Annual  reports  filed  by  NGEP— (1) 
Contents  of  report.  The  annual  report 
filed  by  a  NGEP  under  this  section  must 
include  the  following — 

(I)  The  name  and  mailing  address  of 
die  NGEP  filing  the  report; 

(II)  Information  sufficient  to  identify 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 


was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(lii)  llie  amount  of  funds  or  resources 
received  imder  the  covered  agreement 
diuing  the  fiscal  year;  and 

(iv)  A  detailed,  itemized  list  of  how 
any  funds  or  resources  received  by  the 
NGEP  under  the  covered  agreement 
were  used  during  the  fiscal  year, 
including  the  total  amount  used  for— 

(A)  Compensation  of  officers, 
directors,  and  employees; 

(B)  Administrative  expenses; 

(C)  Travel  expenses; 

(D)  Entertainment  expenses; 

(E)  Payment  of  consulting  and 
professional  fees;  and 

(F)  Other  expenses  and  uses  (specify 
expense  or  use). 

(2)  More  detailed  reporting  of  uses  of 
funds  or  resources  permitted— (i)  In 
general.  If  a  NGEP  allocated  and  used 
funds  received  under  a  covered 
agreement  for  a  specific  purpose,  the 
NGEP  may  fulfill  the  requirements  of 
paragraph  (d)(l)(iv)  of  this  section  with 
respect  to  such  funds  by  providing — 

(A)  A  brief  description  of  each 
specific  purpose  for  which  the  funds  or 
other  resources  were  used;  and 

(B)  The  amount  of  funds  or  resources 
used  during  the  fiscal  year  for  each 
specific  purpose. 

(ii)  Specific  purpose  defined.  A  NGEP 
allocates  and  uses  funds  for  a  specific 
purpose  if  the  NGEP  receives  and  uses 
the  funds  for  a  purpose  that  is  more 
specific  and  limited  than  the  categories 
listed  in  paragraph  (d)(l)(iv)  of  this 
section. 

(3)  Use  of  other  reports.  The  annual 
report  filed  by  a  NGEP  may  consist  of 
or  incorporate  a  report  prepared  for  any 
other  purpose,  such  as  the  Internal 
Revenue  Service  Return  of  Organization 
Exempt  From  Income  Tax  on  Form  990, 
or  any  other  Internal  Revenue  Service 
form,  state  tax  form,  report  to  members 
or  shareholders,  audited  or  imaudlted 
financial  statements,  audit  report,  or 
other  report,  so  long  as  the  annual 
report  filed  by  the  NGEP  contains  all  of 
the  Information  required  by  this 
paragraph  (d). 

(4)  Consolidated  reports  permitted.  A 
NGEP  that  is  a  party  to  2  or  more 
covered  agreements  may  file  with  each 
relevant  supervisory  agency  a  single 
consolidated  annuaJ  report  covering  all 
the  covered  agreements.  Any 
consolidated  report  must  contain  all  the 
information  required  by  this  paragraph 
(d).  The  information  reported  under 
paragraphs  (d)(l)(iv)  and  (d)(2)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(5)  Examples  of  annual  report 
requirements  for  NGEPs. — (i)  Example 
1 .  A  NGEP  receives  an  unrestricted 
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grant  of  $15,000  under  a  covered 
agreement,  includes  the  funds  in  its 
general  operating  budget,  and  uses  the 
funds  during  its  fiscal  year.  The  NGEP's 
annual  report  for  the  fiscal  year  must 
provide  the  name  and  mailing  address 
of  the  NGEP,  information  sufficient  to 
identify  the  covered  agreement,  and 
state  that  the  NGEP  received  $15,000 
during  the  fiscal  year.  The  report  must 
also  indicate  the  total  expendittires 
made  by  the  NGEP  during  the  fiscal  year 
for  compensation,  administrative 
expenses,  travel  expenses, 
entertainment  expenses,  considting  and 
professional  fees,  and  other  expenses 
and  uses.  The  NGEP's  annual  report 
may  provide  this  information  by 
submitting  an  Internal  Revenue  Service 
Form  990  that  includes  the  required 
information.  If  the  Internal  Revenue 
Service  Form  does  not  include 
information  for  all  of  the  required 
categories  listed  in  this  part,  the  NGEP 
must  report  the  total  expenditures  in  the 
remaining  categories  either  by  providing 
that  information  directly  or  by 
providing  another  form  or  report  that 
includes  the  required  information. 

(ii)  Example  2.  An  organization 
receives  $15,000  from  an  insured 
depository  institution  under  a  covered 
agreement  and  allocates  and  uses  the 
$15,000  during  the  fiscal  year  to 
purchase  computer  equipment  to 
support  its  functions.  The  organization's 
aimual  report  must  include  the  name 
and  address  of  the  organization, 
information  sufficient  to  identify  the 
agreement,  and  a  statement  that  the 
organization  received  $15,000  diuing 
the  year.  In  addition,  since  the 
organization  allocated  and  used  the 
funds  for  a  specific  purpose  that  is  more 
narrow  and  limited  than  the  categories 
of  expenses  included  in  the  detailed, 
itemized  list  of  expenses,  the 
organization  would  have  the  option  of 
providing  either  the  total  amoimt  it  used 
during  the  year  for  each  category  of 
expenses  included  in  paragraph 
(d)(l)(iv)  of  this  section,  or  a  statement 
that  it  used  the  $15,000  to  purchase 
computer  equipment  and  a  brief 
description  of  the  equipment  purchased. 

(iii)  Example  3.  A  community  group 
receives  $50,000  from  an  insured 
depository  institution  luider  a  covered 
agreement.  Ehiring  its  fiscal  year,  the 
community  group  specifically  allocates 
and  uses  $5,000  of  the  funds  to  pay  for 
a  particular  business  trip  and  uses  the 
remaining  $45,000  for  general  operating 
expenses.  The  group's  annual  report  for 
the  fiscal  year  must  include  the  name 
and  address  of  the  group,  information 
sufficient  to  identify  the  agreement,  and 
a  statement  that  the  group  received 
$50,000.  Because  the  group  did  not 


allocate  and  use  all  of  the  funds  for  a 
specific  purpose,  the  group's  annual 
report  must  provide  the  total  amoimt  of 
funds  it  used  diuing  the  year  for  each 
category  of  expenses  included  in 
paragraph  (d)(l)(iv)  of  this  section.  The 
group's  annual  report  also  could  state 
that  it  used  $5,000  for  a  particular 
business  trip  and  include  a  brief 
description  of  the  trip. 

(iv)  Example  4.  A  community 
development  organization  is  a  party  to 
two  separate  covered  agreements  with 
two  unaffiliated  insured  depository 
institutions.  Under  each  agreement,  the 
organization  receives  $15,000  during  its 
fiscal  year  and  uses  the  funds  to  support 
its  activities  during  that  year.  If  the 
organization  elects  to  file  a  consolidated 
annual  report,  the  consolidated  report 
must  identify  the  organization  and  the 
two  covered  agreements,  state  that  the 
organization  received  $15,000  during 
the  fiscal  year  under  each  agreement, 
and  provide  the  total  amount  that  the 
organization  used  during  the  year  for 
each  category  of  expenses  included  in 
paragraph  (d)(l)(iv)  of  this  section. 

(e)  Annual  report  filed  by  insured 
depository  institution  or  affiliate. — (1) 
General.  "The  annual  report  filed  by  an 
insured  depository  institution  or 
affiliate  must  include  the  following — 

(i)  The  name  and  principal  place  of 
business  of  the  insured  depository 
institution  or  affiliate  filing  the  report; 

(ii)  Information  sufficient  to  identify, 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  ^reement; 

(iii)  'Tne  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  provided  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement  to 
any  other  party  to  the  agreement  diuing 
the  fiscal  year; 

(iv)  The  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  received  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement 
from  any  other  party  to  the  agreement 
during  the  fiscal  year; 

(v)  A  general  description  of  the  terms 
and  conditions  of  any  payments,  fees,  or 
loans  reported  under  paragraphs 
(e)(l)(iii)  and  (iv)  of  this  section,  or,  in 
the  event  such  terms  and  conditions  are 
set  forth — 

(A)  In  the  covered  agreement,  a 
statement  identifying  the  covered 
agreement  and  the  date  the  agreement 
(or  a  list  identifying  the  agreement)  was 
filed  with  the  relevant  supervisory 
agency;  or 


(B)  In  a  previous  annual  report  filed 
by  the  insured  depository  institution  or 
affiliate,  a  statement  identifying  the  date 
the  report  was  filed  with  the  relevant 
supervisory  agency;  and 

(vi)  The  aggregate  amount  and 
number  of  loans,  aggregate  amount  and 
number  of  investments,  and  aggregate 
amount  of  services  provided  under  the 
covered  agreement  to  any  individual  or 
entity  not  a  party  to  the  agreement — 

(A)  By  the  insured  depository 
institution  or  affiliate  during  its  fiscal 
year;  and 

(B)  By  any  other  party  to  the 
agreement,  unless  such  information  is 
not  known  to  the  insured  depository 
institution  or  affiliate  filing  the  report  or 
such  information  is  or  will  be  contained 
in  the  annual  report  filed  by  another 
party  under  this  section. 

(2)  Consolidated  reports  permitted — 
(i)  Party  to  multiple  agreements.  An 
insured  depository  institution  or 
affiliate  that  is  a  party  to  2  or  more 
covered  agreements  may  file  a  single 
consolidated  annual  report  with  each 
relevant  supervisory  agency  concerning 
all  the  covered  agreements. 

(ii)  Affiliated  entities  party  to  the 
same  agreement.  An  insured  depository 
institution  and  its  affiliates  that  are 
parties  to  the  same  covered  agreement 
may  file  a  single  consolidated  annual 
report  relating  to  the  agreement  with 
each  relevant  supervisory  agency  for  the 
covered  agreement. 

(iii)  Content  of  report.  Any 
consolidated  annual  report  must  contain 
all  the  information  required  by  this 
paragraph  (e).  The  amounts  and  data 
required  to  be  reported  under 
paragraphs  (e)(l)(iv)  and  (vi)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(0  Time  and  place  of  filing — (1) 
General.  Each  party  must  file  its  annual 
report  with  each  relevant  supervisory 
agency  for  the  covered  agreement  no 
later  than  six  months  following  the  end 
of  the  fiscal  year  covered  by  the  report. 

(2)  Alternative  method  of  fulfilling 
annual  reporting  requirement  for  a 
NGEP.— ii)  A  NGEP  may  hilfiU  the  filing 
requirements  of  this  section  by 
providing  the  following  materials  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
no  later  than  six  months  following  the 
end  of  the  NGEP's  fiscalyear — 

(A)  A  copy  of  the  NGEP's  annual 
report  required  under  paragraph  (d)  of 
this  section  for  the  fiscal  year;  and 

(B)  Written  instructions  that  the 
insured  depository  institution  or 
affiliate  promptiy  forward  the  annual 
report  to  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP. 
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(ii)  An  insured  depository  institution 
or  affiliate  that  receives  an  annual  report 
from  a  NGEP  pursuant  to  paragraph 
(f)(2)(i)  of  this  section  must  file  the 
report  with  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP  within  30  days. 

f  346.8    R6<«a**  of  information  under  FOIA. 

The  FDIC  will  make  covered 
agreements  and  annual  reports  available 
to  the  public  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  et  seq.)  and  the  FDIC's  rules 
regarding  Disclosure  of  Information  (12 
CFR  part  309).  A  party  to  a  covered 
agreement  may  request  confidential 
treatment  of  proprietary  and 
confidential  information  in  a  covered 
agreement  or  an  annual  report  under 
those  procedures. 

§346.9    Compliance  provisions. 

(a)  Willful  failure  to  comply  with 
disclosure  and  reporting  obligations. — 
(1)  If  the  FDIC  determines  that  a  NGEP 
has  willfully  failed  to  comply  in  a 
material  way  with  §§  346.4  or  346.5,  the 
FDIC  will  notify  the  NGEP  in  writing  of 
that  determination  and  provide  the 
NGEP  a  period  of  90  days  (or  such 
longer  period  as  the  FDIC  finds  to  be 
reasonable  under  the  circumstances)  to 
comply. 

(2)  If  the  NGEP  does  not  comply 
within  the  time  period  established  by 
the  FDIC,  the  agreement  shall  thereafter 
be  unenforceable  by  that  NGEP  by 
operation  of  section  48  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831y). 

(3)  "The  FDIC  may  assist  any  insured 
depository  institution  or  affiliate  that  is 
a  party  to  a  covered  agreement  that  is 
unenforceable  by  a  NGEP  by  operation 
of  section  48  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831y)  in 
identifying  a  successor  to  assume  the 
NGEP's  responsibilities  under  the 
agreement. 

(b)  Diversion  of  funds.  If  a  court  or 
other  body  of  competent  jurisdiction 
determines  that  funds  or  resources 
received  under  a  covered  agreement 
have  been  diverted  contrary  to  the 
purposes  of  the  covered  agreement  for 
an  individual's  personal  financial  gain, 
the  FDIC  may  take  either  or  both  of  the 
following  actions — 

(1)  Order  the  individual  to  disgorge 
the  diverted  funds  or  resources  received 
under  the  agreement; 

(2)  Prohibit  the  individual  from  being 
a  party  to  any  covered  agreement  for  a 
period  not  to  exceed  10  years. 

(c)  Notice  and  opportunity  to  respond. 
Before  making  a  determination  under 
paragraph  (a)(1)  of  this  section,  or  taking 
any  action  under  paragraph  (b)  of  this 


section,  the  FDIC  will  provide  written 
notice  and  an  opportunity  to  present 
information  to  the  FDIC  concerning  any 
relevant  facts  or  circumstances  relating 
to  the  matter. 

(d)  Inadvertent  or  de  minimis  errors. 
Inadvertent  or  de  minimis  errors  in 
annual  reports  or  other  documents  filed 
with  the  FDIC  under  §§  346.6  Or  346.7 
will  not  subject  the  reporting  party  to 
any  penalty. 

(e)  Enforcement  of  provisions  in 
covered  agreements.  No  provision  of 
this  part  shall  be  construed  as 
authorizing  the  FDIC  to  enforce  the 
provisions  of  any  covered  agreement. 

§346.10    Transition  provisions. 

(a)  Disclosure  of  covered  agreements 
entered  into  before  the  effective  date  of 
this  part.  The  following  disclosure 
requirements  apply  to  covered 
agreements  that  were  entered  into  after 
November  12,  1999,  and  that  terminated 
before  April  1,  2001. 

(1)  Disclosure  to  the  public.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must  make  the 
agreement  available  to  the  public  under 
§  346.6  until  at  least  April  1,  2002. 

(2)  Disclosure  to  the  relevant 
supervisory  agency. — (i)  Each  NGEP  that 
was  a  party  to  the  agreement  must  make 
the  agreement  available  to  the  relevant 
supervisory  agency  under  §  346.6  until 
at  least  April  1,  2002. 

(ii)  Each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must,  by  June  30,  2001, 
provide  each  relevant  supervisory 
agency  either — 

(A)  A  copy  of  the  agreement  under 
§346.6(d)(l){i);or 

(B)  The  information  described  in 
§  346.6(d)(l)(ii)  for  each  agreement. 

(b)  Filing  of  aimual  reports  that  relate 
to  fiscal  years  ending  on  or  before 
December  31,  2000.  In  the  event  that  a 
NGEP,  insured  depository  institution  or 
affiliate  has  any  information  to  report 
under  §  346.7  for  a  fiscal  year  that  ends 
on  or  before  December  31,  2000,  and 
that  concerns  a  covered  agreement 
entered  into  between  May  12,  2000,  and 
December  31,  2000,  the  annual  report 
for  that  fiscal  year  must  be  provided  no 
later  than  June  30,  2001,  to — 

(1)  Each  relevant  supervisory  agency; 
or 

(2)  hi  the  case  of  a  NGEP,  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
in  accordance  with  §  346.7(f)(2). 

§  346.1 1    Other  definitions  and  rules  of 
construction  used  in  this  part 

(a)  Affiliate.  "Affiliate"  means — 


(1)  Any  company  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  another  company;  and 

(2)  For  the  purpose  of  determining 
whether  an  agreement  is  a  covered 
agreement  under  §  346.2,  an  "affiliate" 
includes  any  company  that  would  be 
under  common  control  or  merged  with 
another  company  on  consummation  of 
any  transaction  pending  before  a 
Federal  banking  agency  at  the  time — 

(i)  The  parties  enter  into  the 
agreement;  and 

(ii)  The  NGEP  that  is  a  party  to  the 
agreement  makes  a  CRA 
communication,  as  described  in  §  346.3. 

(b)  Control.  "Control"  is  defined  in 
section  2(^)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(a)). 

(c)  CRA  affiliate.  A  "CRA  affiliate"  of 
an  insured  depository  institution  is  any 
company  that  is  an  affiliate  of  an 
insured  depository  institution  to  the 
extent,  and  only  to  the  extent,  that  the 
activities  of  the  affiliate  were  considered 
by  the  appropriate  Federal  banking 
agency  when  evaluating  the  CRA 
performance  of  the  institution  at  its 
most  recent  CRA  examination  prior  to 
the  agreement.  An  insured  depository 
institution  or  affiliate  also  may 
designate  any  company  as  a  QIA 
affiliate  at  any  time  prior  to  the  time  a 
covered  agreement  is  entered  into  by 
informing  the  NGEP  that  is  a  party  to 
the  agreement  of  such  designation. 

(d)  CRA  public  file.  "CRA  pubUc  file" 
means  the  public  file  maintained  by  an 
insured  depository  institution  and 
described  in  12  CFR  345.43. 

(e)  Executive  officer.  The  term 
"executive  officer"  has  the  same 
meaning  as  in  §  215.2(e)(1)  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System's  Regulation  O  (12  CFR 
215.2(e)(1)). 

(f)  Federal  banking  agency; 
appropriate  Federal  banking  agency. 
The  terms  "Federal  banking  agency" 
and  "appropriate  Federal  banking 
agency"  have  the  same  meanings  as  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813). 

(g)  Fiscal  year.  (1)  The  fiscal  year  for 
a  NGEP  that  does  not  have  a  fiscal  year 
shall  be  the  calendar  year. 

(2)  Any  NGEP,  insured  depository 
institution,  or  affiliate  that  has  a  fiscal 
year  may  elect  to  have  the  calendar  year 
be  its  fiscal  year  for  purposes  of  this 
part. 

(h)  Insured  depository  institution. 
"Insured  depository  institution"  has  the 
same  meaning  as  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

.    (i)  NGEP.  "NGEP"  means  a 
nongovernmental  entity  or  person. 
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(j)  Nongovernmental  entity  or 
person — (1)  General.  A 
"nongovernmental  entity  or  person"  is 
any  partnership,  association,  trust,  joint 
venture,  joint  stock  company, 
corporation,  limited  liability 
corporation,  company,  firm,  society, 
other  organization,  or  individual. 

(2)  Exclusions.  A  nongovernmental 
entity  or  person  does  not  include — 

(i)  The  United  States  government,  a 
state  government,  a  luiit  of  local 
government  (including  a  coimty,  city, 
town,  township,  parish,  village,  or  other 
general-purpose  subdivision  of  a  state) 
or  an  Indian  tribe  or  tribal  organization 
established  under  Federal,  state  or 
Indian  tribal  law  (including  the 
Department  of  Hawaiian  Home  Lands), 
or  a  department,  agency,  or 
instrumentality  of  any  such  entity; 

(ii)  A  federally-chartered  public 
corporation  that  receives  Federal  funds 
appropriated  specifically  for  that 
corporation; 

(iii)  An  insured  depository  institution 
or  affiliate  of  an  insured  depository 
institution;  or 

(iv)  An  officer,  director,  employee,  or 
representative  (acting  in  his  or  her 
capacity  as  an  officer,  director, 
employee,  or  representative)  of  an  entity 
listed  in  paragraphs  (h)(2)(i)  through 
(iii)  of  this  section. 

(k)  Party.  The  term  "party".  The 
authority  citation  for  part  405  continues 
to  read  as  follows:  with  respect  to  a 
covered  agreement  means  each  NGEP 
and  each  insured  depository  institution 
or  affiliate  that  enter^  into  the 
agreement. 

(1)  Relevant  supervisory  agency.  The 
"relevant  supervisory  agency"  for  a 
covered  agreement  means  the 
appropriate  Federal  banking  agency 
for— 

(1)  Each  insured  depository 
institution  (or  subsidiary  thereof)  that  is 
a  party  to  the  covered  agreement; 

(2)  Each  insured  depository 
institution  (or  subsidiary  thereof)  or 
CRA  affiliate  that  makes  payments  or 
loans  or  provides  services  that  are 
subject  to  the  covered  agreement;  and 

(3)  Any  company  (other  than  an 
insured  depository  institution  or 
subsidiary  thereof  that  is  a  party  to  the 
covered  agreement. 

(m)  Term  of  agreement.  An  agreement 
that  does  not  have  a  fixed  termination 
date  is  considered  to  terminate  on  the 
last  date  on  which  any  party  to  the 
agreement  makes  any  payment  or 
provides  any  loan  or  other  resources 
under  the  agreement,  unless  the  relevant 
supervisory  agency  for  the  agreement 
otherwise  notifies  each  party  in  writing. 

By  order  of  the  Board  of  Directors,  Federal 
Deposit  Insurance  Corporation. 


Dated  at  Washington,  DC,  this  21st  day  of 
December,  2000. 
Robert  E.  Feidman, 
Executive  Secretary. 

Department  of  Treasury 
Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble.  Title  12,  Chapter  V,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  533  to  read  as 
follows: 

PART  533— DISCLOSURE  AND 
REPORTING  OF  CRA-RELATED 
AGREEMENTS 

Sec. 

533.1  Purpose  and  scope  of  this  part. 

533.2  Definition  of  covered  agreement. 

533.3  CRA  communications. 

533.4  Fulfillment  of  the  CRA. 

533.5  Related  agreements  considered  a 
single  agreement. 

533.6  Disclosure  of  covered  agreements. 

533.7  Annual  reports. 

533.8  Release  of  information  under  FOIA. 

533.9  Compliance  provisions. 

533.10  Transition  provisions. 

533.11  Other  definitions  and  rules  of 
construction  used  in  this  part. 

Authority:  12  U.S.C.  1462a.  1463,  1464, 
1467a,,and  1831y. 

S  533.1    Purpose  and  scope  of  this  part 

(a)  General.  This  part  implements 
section  711  of  the  Gramm-Leach-Bliley 
Act  (12  U.S.C.  1831y).  That  section 
requires  any  nongovernmental  entity  or 
person  (NGEP),  insured  depository 
institution,  or  affiliate  of  an  insured 
depository  institution  that  enters  into  a 
covered  agreement  to — 

(1)  Make  the  covered  agreement 
available  to  the  public  and  the 
appropriate  Federal  banking  agency; 
and 

(2)  File  an  annual  report  with  the 
appropriate  Federal  banking  agency 
concerning  the  covered  agreement. 

fb)  Scope  of  this  part.  The  provisions 
of  this  part  apply  to — 

(1)  Savings  associations  and  their 
subsidiaries; 

(2)  Savings  and  loan  holding 
companies; 

(3)  Affiliates  of  savings  associations 
and  savings  and  loan  holding 
companies,  other  than  bank  holding 
companies,  banks,  and  subsidiaries  of 
bank  holding  companies  and  banks;  and 

(4)  NGEPs  that  enter  into  covered 
agreements  with  any  company  listed  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section. 

(c)  Relation  to  Community 
Reinvestment  Act.  This  part  does  not 


affect  in  any  way  the  Commtmity 
Reinvestment  Act  of  1977  (CRA)  (12 
U.S.C.  2901  et  seq.),  OTS's  Commimity 
Reinvestment  rule  (12  CFR  Part  563e), 
or  OTS's  interpretations  or 
administration  of  the  CRA  or 
Community  Reinvestment  rule. 

(d)  Examples.  (1)  The  examples  in  this 
part  are  not  exclusive.  Compliance  with 
an  example,  to  the  extent  applicable, 
constitutes  compliance  with  this  part. 

(2)  Examples  in  a  paragraph  illustrate 
only  the  issue  described  in  the 
paragraph  and  do  not  illustrate  any 
other  issues  that  may  arise  in  this  part. 

§  533.2    Definition  of  covered  agreement 

(a)  General  definition  of  covered 
agreement.  A  covered  agreement  is  any 
contract,  arrangement,  or  understanding 
that  meets  all  of  the  following  criteria — 

(1)  The  agreement  is  in  writing. 

(2)  The  parties  to  the  agreement 
include — 

(i)  One  or  more  insured  depository 
institutions  or  affiliates  of  an  insured 
depository  institution;  and 

(ii)  One  or  more  NGEPs. 

(3)  The  agreement  provides  for  the 
insiued  depository  institution  or  any 
affiliate  to — 

(i)  Provide  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  cash  payments,  grants,  or 
other  consideration  (except  loans)  that 
have  an  aggregate  value  of  more  than 
$10,000  in  any  calendar  year;  or 

(ii)  Make  to  one  or  more  individuals 
or  entities  (whether  or  not  parties  to  the 
agreement)  loans  that  have  an  aggregate 
principal  amount  of  more  than  $50,000 
in  any  calendar  year. 

(4)  The  agreement  is  made  pursuant 
to,  or  in  connection  with,  the  fulfillment 
of  the  CRA,  as  defined  in  §  533.4  of  this 
part. 

(5)  The  agreement  is  with  a  NGEP  that 
has  had  a  CRA  communication  as 
described  in  §  533.3  of  this  part  prior  to 
entering  into  the  agreement. 

(b)  Examples  concerning  written 
arrangements  or  understandings,  (l) 
Example  1.  A  NGEP  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  make  more 
community  development  investments  in 
the  NGEP's  community.  The  NGEP  and 
insiu^d  depository  institution  do  not 
reach  an  agreement  concerning  the 
community  development  investments 
the  institution  should  make  in  the 
community,  and  the  parties  do  not  reach 
any  mutual  arrangement  or 
tmderstanding.  Two  weeks  later,  the 
institution  unilaterally  issues  a  press 
release  announcing  that  it  has 
established  a  general  goal  of  making 
$100  million  of  community 
development  grants  in  low-  and 
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moderate-income  neighborhoods  served 
by  the  insiu^d  depositor>'  institution 
over  the  next  5  years.  The  NGEP  is  not 
identified  in  the  press  release.  The  press 
release  is  not  a  written  arrangement  or 
understanding. 

(2)  Example  2.  A  NGEP  meets  with  an 
insured  depository  institution  and  states 
that  the  institution  needs  to  offer  new 
loan  programs  in  the  NGEP's 
commimity.  The  NGEP  and  the  insiu-ed 
depository  institution  reach  a  mutual 
arrangement  or  imderstanding  that  the 
institution  will  provide  additional  loans 
in  the  NGEP's  community.  The 
Institution  tells  the  NGEP  that  it  will 
tissue  a  press  release  announcing  the 

program.  Later,  the  insured  depositor>' 
Institution  issues  a  press  release  ' 
announcing  the  loan  program.  The  press 
release  incorporates  the  key  terms  of  the 
understanding  reached  between  the 
MGEP  and  the  insured  depository 
institution.  The  written  press  release 
reflects  the  mutual  arrangement  or 
imderstanding  of  the  NGEP  and  the 
insured  depository  institution  and  is, 
therefore,  a  written  arrangement  or 
understanding. 

(3)  Example  3.  An  NGEP  sends  a  letter 
to  an  insured  depository  institution 
requesting  that  the  institution  provide  a 
$15,000  grant  to  the  NGEP.  The  insured 
depository  institution  responds  in 
writing  and  agrees  to  provide  the  grant 
in  connection  with  its  annual  grant 
program.  The  exchange  of  letters 
constitutes  a  written  arrangement  or 
understanding. 

(c)  Loan  agreements  that  are  not 
covered  agreements.  A  covered 
agreement  does  not  include — 

(1)  Any  individual  loan  that  is 
secured  by  real  estate;  or 

(2)  Any  specific  contract  or 
commitment  for  a  loan  or  extension  of 
credit  to  an  individual,  business,  farm, 
or  other  entity,  or  group  of  such 
individuals  or  entities,  if— 

(i)  The  funds  are  loaned  at  rates  that 
not  substantially  below  market  rates; 
and 

(ii)  The  loan  appUcation  or  other  loan 
dociunentation  does  not  indicate  that 
the  borrower  intends  or  is  authorized  to 
use  the  borrowed  funds  to  make  a  loan 
»  extension  of  credit  to  one  or  more 
third  parties. 

(d)  Examples  concerning  loan 
agreements.  (1)  Example  1.  An  insured 
depository  institution  provides  an 
organization  with  a  $1  million  loan  that 
IS  documented  in  writing  and  is  secured 
by  real  estate  owned  or  to-be-acquired 
by  the  organization.  The  agreement,  is  an 
individual  mortgage  loan  and  is  exempt 
from  coverage  under  paragraph  (c)(1)  of 
this  section,  regardless  of  the  interest 
rate  on  the  loan  or  whether  the 
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organization  intends  or  is  authorized  to 
re-loan  the  funds  to  a  third  party. 

(2)  Example  2.  An  insured  depository 
institution  conunits  to  provide  a 
$500,000  line  of  credit  to  a  small 
business  that  is  documented  by  a 
wrritten  agreement.  The  loan  is  made  at 
rates  that  are  within  the  range  of  rates 
offered  by  the  institution  to  similarly 
situated  small  businesses  in  the  market 
and  the  loan  documentation  does  not 
indicate  that  the  small  business  intends 
or  is  authorized  to  re-lend  the  borrowed 
funds.  The  agreement  is  exempt  fi-om 
coverage  under  paragraph  (c)(2)  of  this 
section. 

(3)  Example  3.  An  insured  depository 
institution  offers  small  business  loans 
that  are  guaranteed  by  the  SmaU 
Business  Administration  (SBA).  A  small 
business  obtains  a  $75,000  loan, 
documented  in  writing,  from  the 
institution  imder  the  institution's  SBA 
loan  program.  The  loan  documentation 
does  not  indicate  that  the  borrower 
intends  or  is  authorized  to  re-lend  the 
funds.  Although  the  rate  charged  on  the 
loan  is  well  below  that  charged  by  the 
institution  on  commercial  loans,  the  rate 
is  within  the  range  of  rates  that  the 
institution  would  charge  a  similarly 
situated  small  business  for  a  similar 
loan  under  the  SBA  loan  program. 
Accordingly,  the  loan  is  not  made  at 
substantially  below  market  rates  and  is 
exempt  from  coverage  under  paragraph 
(c)(2)  of  this  section. 

(4)  Example  4.  A  bank  holding 
company  enters  into  a  written 
agreement  with  a  conununity 
development  organization  that  provides 
that  insured  depository  institutions 
owned  by  the  bank  holding  company 
will  make  $250  million  in  small 
business  loans  in  the  community  over 
the  next  5  years.  The  vmtten  agreement 
is  not  a  specific  contract  or  commitment 
for  a  loan  or  an  extension  of  credit  and, 
thus,  is  not  exempt  from  coverage  imder 
paragraph  (c)(2)  of  this  section.  Each 
small  business  loan  made  by  the  insured 
depository  institution  pursuant  to  this 
general  commitment  would,  however, 
be  exempt  ftt)m  coverage  if  the  loan  is 
made  at  rates  that  are  not  substantially 
below  market  rates  and  the  loan 
documentation  does  not  indicate  that 
the  borrower  intended  or  was 
authorized  to  re-lend  the  funds. 

(e)  Agreements  that  include  exempt 
loan  agreements.  If  an  agreement 
includes  a  loan,  extension  of  credit  or 
loan  commitment  that,  if  documented 
separately,  would  be  exempt  under 
paragraph  (c)  of  this  section,  the  exempt 
loan,  extension  of  credit  or  loan 
commitment  may  be  excluded  for 
pmposes  of  determining  whether  the 
agreement  is  a  covered  agreement. 


(f)  Determining  annual  value  of 
agreements  that  lack  schedule  of 
disbursements.  For  purposes  of 
paragraph  {a){3)  of  this  section,  a  multi- 
year  agreement  that  does  not  include  a 
schedule  for  the  disbursement  of 
payments,  grants,  loans  or  other 
consideration  by  the  insured  depository 
institution  or  affiliate,  is  considered  to 
have  a  value  in  the  first  year  of  the 
agreement  equal  to  all  payments,  grants, 
loans  and  other  consideration  to  be 
provided  at  any  time  imder  the 
agreement. 

§  533.3    CRA  communications. 

(a)  Definition  of  CRA  communication. 
A  CRA  communication  is  any  of  the 
following — 

(1)  Any  written  or  oral  comment  or 
testimony  provided  to  a  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insured  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate. 

(2)  Any  written  comment  submitted  to 
the  insured  depository  institution  that 
discusses  the  adequacy  of  the 
performance  under  the  CRA  of  the 
institution  and  must  be  included  in  the 
institution's  CRA  public  file. 

(3)  Any  discussion  or  other  contact 
with  the  insured  depository  institution 
or  any  affiliate  about — 

(i)  Providing  (or  refi^ning  from 
providing)  written  or  oral  comments  or 
testimony  to  any  Federal  banking 
agency  concerning  the  adequacy  of  the 
performance  under  the  CRA  of  the 
insured  depository  institution,  any 
affiliated  insured  depository  institution, 
or  any  CRA  affiliate; 

(ii)  Providing  (or  refraining  irom 
providing)  v^ritten  comments  to  the 
insured  depository  institution  that 
concern  the  adequacy  of  the 
institution's  performance  under  the 
CRA  and  must  be  included  in  the 
institution's  CRA  public  file;  or 

(iii)  The  adequacy  of  the  performance 
imder  the  CRA  of  the  insured  depository 
institution,  any  affiliated  insured 
depository  institution,  or  any  CRA 
affiliate. 

(b)  Discussions  or  contacts  that  are 
not  CRA  communications.  (1)  Timing  of 
contacts  with  a  Federal  banking  agency. 
An  oral  or  written  communication  with 
a  Federal  banking  agency  is  not  a  CRA 
communication  if  it  occurred  more  than 
3  years  before  the  parties  entered  into 
the  agreement. 

(2)  Timing  of  contacts  with  insured 
depository  institutions  and  affiliates.  A 
communication  with  an  insured 
depository  institution  or  affiliate  is  not 
a  CRA  communication  if  the 
communication  occurred — 
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(i)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  written  communication; 

(ii)  More  than  3  years  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  oral  communication  in 
which  the  NGEP  discusses  providing  (or 
refraining  &t)m  providing)  comments  or 
testimony  to  a  Federal  banldng  agency 
or  written  comments  that  must  be 
included  in  the  institution's  CRA  public 
file  in  connection  with  a  request  to,  or 
agreement  by,  the  institution  or  affiliate 
to  take  (or  refrain  bom  taking)  any 
action  that  is  in  fulfillment  of  the  CRA; 
or 

(iii)  More  than  1  year  before  the 
parties  entered  into  the  agreement,  in 
the  case  of  any  other  oral 
communication  not  described  in 
paragraph  (b)(2)(ii). 

(3)  Knowledge  of  communication  by 
insured  depository  institution  or 
affiliate,  (i)  A  communication  is  only  a 
CRA  communication  under  paragraph 
(a)  of  this  section  if  the  insured 
depository  institution  or  its  affiliate  has 
knowledge  of  the  communication  under 
paragraph  (b)(3)(ii)  or  (b)(3)(iii)  of  this 
section. 

(ii)  Communication  with  insured 
depository  institution  or  affiliate.  An 
insured  depository  institution  or 
affiliate  has  knowledge  of  a 
communication  by  the  NGEP  to  the 
institution  or  its  affiliate  under  this 
paragraph  only  if  one  of  the  follo%ving 
representatives  of  the  insured 
depository  institution  or  any  affiliate 
has  knowledge  of  the  commimication — 

(A)  An  employee  who  approves, 
directs,  authorizes,  or  negotiates  the 
agreement  with  the  NGEP;  or 

(B)  An  employee  designated  with 
responsibility  for  compliance  with  the 
CRA  or  executive  officer  if  the  employee 
or  executive  officer  knows  that  the 
institution  or  affiliate  is  negotiating, 
intends  to  negotiate,  or  has  been 
informed  by  the  NGEP  that  it  expects  to 
request  that  the  institution  or  affiliate 
negotiate  an  agreement  with  the  NGEP. 

Uii)  Other  communications.  An 
insured  depository  institution  or 
affiliate  is  deemed  to  have  knowledge 
of — 

(A)  Any  testimony  provided  to  a 
Federal  banking  agency  at  a  public 
meeting  or  hearing; 

(B)  Any  comment  submitted  to  a 
Federal  banking  agency  that  is  conveyed 
in  writing  by  the  agency  to  the  insured 
depository  institution  or  affiliate;  and 

(C)  Any  written  comment  submitted 
to  the  insured  depository  institution 
that  must  be  and  is  included  in  the 
institution's  CRA  public  file. 

(4)  Communication  where  NGEP  has 
knowledge.  A  NGEP  has  a  CRA 


communication  with  an  insured 
depository  institution  or  affiliate  only  if 
any  of  the  following  individuals  has 
knowledge  of  the  communication — 

(i)  A  director,  employee,  or  member  of 
the  NGEP  who  approves,  directs, 
authorizes,  or  negotiates  the  agreement 
with  the  insured  depository  institution 
or  affiliate; 

(ii)  A  person  who  functions  as  an 
executive  officer  of  the  NGEP  and  who 
knows  that  the  NGEP  is  negotiating  or 
intends  to  negotiate  an  agreement  with 
the  insured  depository  institution  or 
affiliate;  or 

(iii)  Where  the  NGEP  is  an  individual, 
the  NGEP. 

(c)  Examples  of  CRA 
communications- — (1)  Examples  of 
actions  that  are  CRA  communications. 
The  following  are  examples  of  CRA 
communications.  These  examples  are 
not  exclusive  and  assume  that  the 
communication  occurs  within  the 
relevant  time  period  as  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
and  the  appropriate  representatives 
have  knowledge  of  the  communication 
as  specified  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section. 

(i)  Example  1.  A  NGEP  files  a  written 
comment  with  a  Federal  banking  agency 
that  states  than  an  insured  depository 
institution  successfully  addresses  the 
credit  needs  of  its  commimity.  The 
written  comment  is  in  response  to  a 
general  request  from  the  agency  for 
conunents  on  an  application  of  the 
insured  depository  institution  to  open  a 
new  branch  and  a  copy  of  the  comment 
is  provided  to  the  institution. 

(ii)  Example  2.  A  NGEP  meets  with  an 
executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  must  improve  its  CRA 
performance. 

(iii)  Example  3.  A  NGEP  meets  with 
an  executive  officer  of  an  insured 
depository  institution  and  states  that  the 
institution  needs  to  make  more 
mortgage  loans  in  low-  and  moderate- 
income  neighborhoods  in  its 
community. 

(iv)  Example  4.  A  bank  holding 
company  files  an  application  with  a 
Federal  banking  agency  to  acquire  an 
insured  depository  institution.  Two 
weeks  later,  the  NGEP  meets  with  an 
executive  officer  of  the  bank  holding 
company  to  discuss  the  adequacy  of  the 
performance  imder  the  CRA  of  the  target 
insured  depository  institution.  The 
insured  depository  institution  was  an 
affiliate  of  the  bank  holding  company  at 
the  time  the  NGEP  met  with  the  target 
institution.  (See  §  533.11(a)  of  this  part.) 
Accordingly,  the  NGEP  had  a  CRA 
communication  with  an  affiliate  of  the 
bank  holding  company. 


(2)  Examples  of  actions  that  are  not 
CRA  communications.  The  following 
are  examples  of  actions  that  are  not  by 
themselves  CRA  communications. 
These  examples  are  not  exclusive. 

(i)  Example  1.  A  NGEP  provides  to  a 
Federal  banking  agency  comments  or 
testimony  concerning  an  insured 
depository  institution  or  affiliate  in 
response  to  a  direct  request  by  the 
agency  for  comments  or  testimony  from 
that  NGEP.  Direct  requests  for 
comments  or  testimony  do  not  include 
a  general  invitation  by  a  Federal 
banking  agency  for  comments  or 
testimony  from  the  public  in  connection 
with  a  CRA  performance  evaluation  of, 
or  application  for  a  deposit  facility  (as 
defined  in  section  803  of  the  CRA  (12 
U.S.C.  2902(3))  by,  an  insured 
depository  institution  or  an  application 
by  a  company  to  acquire  an  insured 
depository  institution. 

(ii)  Example  2.  A  NGEP  makes  a 
statement  concerning  an  insured 
depository  institution  or  affiliate  at  a 
widely  attended  conference  or  seminar 
regarding  a  general  topic.  A  public  or 
private  meeting,  public  hearing,  or  other 
meeting  regarding  one  or  more  specific 
institutions,  affiliates  or  transactions 
involving  an  application  for  a  deposit 
facility  is  not  considered  a  widely 
attended  conference  or  seminar. 

(iii)  Example  3.  A  NGEP,  such  as  a 
civil  rights  group,  community  group 
providing  housing  and  other  services  in 
low-  and  moderate-income 
neighborhoods,  veterans  organization, 
community  theater  group,  or  youth 
organization,  sends  a  fundi^sing  letter 
to  insured  depository  institutions  and  to 
other  businesses  in  its  community.  The 
letter  encourages  all  businesses  in  the 
community  to  meet  their  obligation  to 
assist  in  making  the  local  community  a 
better  place  to  live  and  work  by 
supporting  the  fundraising  efforts  of  the 
NGEP. 

(iv)  Example  4.  A  NGEP  discusses 
with  an  insured  depository  institution 
or  affiliate  whether  partiaiilar  loans, 
services,  investments,  commimity 
development  activities,  or  other 
activities  are  generally  eligible  for 
consideration  by  a  Federal  banking 
agency  under  the  CRA.  The  NGEP  and 
insured  depository  institution  or 
affiliate  do  not  discuss  the  adequacy  of 
the  CRA  performance  of  the  insured 
depository  institution  or  affiliate. 

(v)  Example  5.  A  NGEP  engaged  in  the 
sale  or  purchase  of  loans  in  the 
secondary  market  sends  a  general 
offering  circular  to  financial  institutions 
offering  to  sell  or  purchase  a  portfolio  of 
loans.  An  insured  depository  institution 
that  receives  the  offering  circular 
discusses  with  the  NGEP  the  types  of 
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loans  included  in  the  loan  pool, 
whether  such  loans  are  generally 
eligible  for  consideration  imder  the 
CRA,  and  which  loans  are  made  to 
borrowers  in  the  institution's  local 
community.  The  NGEP  and  insured 
depository  institution  do  not  discuss  the 
adequacy  of  the  institution's  CRA 
performance. 

(d)  Multiparty  covered  agreements.  (1) 
A  NGEP  that  is  a  party  to  a  covered 
agreement  that  involves  multiple  NGEPs 
is  not  required  to  comply  with  the 
requirements  of  this  part  if — 

(i)  The  NGEP  has  not  had  a  CRA 
communication;  and 

(ii)  No  representative  of  the  NGEP 
identified  in  paragraph  (b)(4)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  another  NGEP  that  is  a 
party  to  the  agreement  has  had  a  CRA 
communication. 

(2)  An  insured  depository  institution 
or  affiliate  that  is  a  party  to  a  covered 
agreement  that  involves  multiple 
insured  depository  institutions  or 
affiliates  is  not  required  to  comply  with 
the  requirements  in  §§  533.6  and  533.7 
if— 

(i)  No  NGEP  that  is  a  party  to  the 
agreement  has  had  a  CRA 
communication  concerning  the  insured 
depository  institution  or  any  affiliate; 
and 

(ii)  No  representative  of  the  insured 
depository  institution  or  any  affiliate 
identified  in  paragraph  (b)(3)  of  this 
section  has  knowledge  at  the  time  of  the 
agreement  that  an  NGEP  that  is  a  party 
to  the  agreement  has  had  a  CRA 
commimication  concerning  any  other 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement. 

1533.4    Fulfillment  of  ttM  CRA 

(a)  List  of  factors  that  are  in 
fulfillment  of  the  CRA.  FulfiUment  of 
the  CRA,  for  purposes  of  this  part, 
means  the  following  list  of  factors — 

(1)  Comments  to  a  Federal  banking 
agency  or  included  in  CRA  public  file. 
Providing  or  refraining  frt>m  providing 
written  or  oral  comments  or  testimony 
to  any  Federal  banking  agency 
concerning  the  performance  under  the 
CRA  of  an  insured  depository 
institution  or  CRA  affiliate  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement  or  written 
comments  that  are  required  to  be 
included  in  the  CRA  public  file  of  any 
such  insured  depository  institution;  or 

(2)  Activities  given  favorable  CRA 
consideration.  Performing  any  of  the 
following  activities  if  the  activity  is  of 
the  type  that  is  likely  to  receive 
favorable  consideration  by  a  Federal 
banking  agency  in  evaluating  the 
performance  under  the  CRA  of  the  ' 


insured  depository  institution  that  is  a 
party  to  the  agreement  or  an  affiliate  of 
a  party  to  the  agreement — 

(i)  Home-purchase,  home- 
improvement,  small  business,  small 
farm,  community  development,  and 
consumer  lending,  as  described  in 
§  563e.22  of  this  chapter,  including  loan 
purchases,  loan  commitments,  and 
letters  of  credit; 

(ii)  Making  investments,  deposits,  or 
grants,  or  acquiring  membership  shares, 
that  have  as  their  primary  purpose 
commimity  development,  as  described 
in  §  563e.23  of  this  chapter; 

(iii)  Delivering  retail  oanldng  services, 
as  described  in  §  563.24(d)  of  diis 
chapter; 

(iv)  Providing  community 
development  services,  as  described  in 
§  563e.24(e)  of  this  chapter; 

(v)  In  the  case  of  a  wholesale  or 
limited-purpose  insured  depository 
institution,  community  development 
lending,  including  originating  and 
purchasing  loans  and  making  loan 
commitments  and  letters  of  credit, 
making  qualified  investments,  or 
providing  community  development 
services,  as  described  in  §563e.25(c)  of 
this  chapter; 

(vi)  In  the  case  of  a  small  insured 
depository  institution,  any  lending  or 
other  activity  described  in  §  563e.26(a) 
of  this  chapter;  or 

(vii)  In  the  case  of  an  insured 
depository  institution  that  is  evaluated 
on  the  basis  of  a  strategic  plan,  any 
element  of  the  strategic  plan,  as 
described  in  §  563e.27(f)  of  this  chapter. 

(b)  Agreements  relating  to  activities  of 
CRA  affiliates.  An  insured  depository 
institution  or  affiliate  that  is  a  party  to 
a  covered  agreement  that  concerns  any 
activity  described  in  paragraph  (a)  of 
this  section  of  a  CRA  affiliate  must, 
prior  to  the  time  the  agreement  is 
entered  into,  notify  eatch  NGEP  that  is  a 
party  to  the  agreement  that  the 
agreement  concerns  a  CRA  affiliate. 

§  533^  Related  agreements  considered  a 
single  agreement 

The  following  rules  must  be  applied 
in  determining  whether  an  agreement  is 
a  covered  agreement  under  §  533.2  of 
this  part. 

(a)  Agreements  entered  into  by  same 
parties.  All  written  agreements  to  which 
an  insured  depository  institution  or  an 
affiliate  of  the  insured  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement  if  the 
agreements — 

(1)  Are  entered  into  with  the  same 
NGEP; 

(2)  Were  entered  into  within  the  same 
12-month  period;  and 

(3)  Are  each  in  fulfillment  of  the  CRA. 


(b)  Substantively  related  contmcts. 
All  written  contracts  to  which  an 
insured  depository  institution  or  an 
affihate  of  the  insured  depository 
institution  is  a  party  shall  be  considered 
to  be  a  single  agreement,  without  regard 
to  whether  the  other  parties  to  the 
contracts  are  the  same  or  whether  each 
such  contract  is  in  fulfillment  of  the 
CRA,  if  the  contracts  were  negotiated  in 
a  coordinated  fashion  and  a  NGEP  is  a 
party  to  each  contract. 

i  533.6    Dieciosure  of  covered  agreements. 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  after  November  12,  1999. 

(b)  Disclosure  of  covered  agreements 
to  the  public.  (1)  Disclosure  required. 
Each  NGEP  and  each  insured  depository 
institution  or  affiliate  that  enters  into  a 
covered  agreement  must  make  a  copy  of 
the  covered  agreement  available  to  any 
individual  or  entity  upon  request. 

(2)  Nondisclosure  of  confidential  and 
proprietary  information  permitted.  In 
responding  to  a  request  for  a  covered 
agreement  from  any  individual  or  entity 
under  paragraph  (b)(1)  of  this  section,  a 
NGEP,  insured  depositorv-  institution,  or 
affiliate  may  withhold  from  public 
disclosure  confidential  or  proprietary 
information  that  the  party  believes  the 
relevant  supervisory  agency  could 
withhold  bom  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C 
552  et  seq.)  (FOIA). 

(3)  Information  that  must  be 
disclosed.  Notwithstanding  paragraph 
(b)(2)  of  this  section,  a  party  must 
disclose  any  of  the  following 
information  that  is  contained  in  a 
covered  agreement — 

(i)  The  names  and  addresses  of  the 
parties  to  the  agreement; 

(ii)  The  amount  of  any  pajnnents,  fees, 
loans,  or  other  consideration  to  be  made 
or  provided  by  any  party  to  the 
agreement; 

(iii)  Any  description  of  how  the  funds 
or  other  resources  provided  under  the 
agreement  are  to  be  used; 

(iv)  The  term  of  the  agreement  (if  the 
agreement  establishes  a  term);  and 

(v)  Any  other  information  that  the 
relevant  supervisory  agency  determines 
is  not  properly  exempt  from  public 
disclosure. 

(4)  Request  for  review  of  withheld 
information.  Any  individual  or  entity 
may  request  that  the  relevant 
supervisory  agency  review  whether  any 
information  in  a  covered  agreement 
withheld  by  a  party  must  be  disclosed. 
Any  requests  for  agency  review  of 
withheld  information  must  be  filed,  and 
will  be  processed  in  accordance  with, 
the  relevant  supervisory  agency's  rules 
concerning  the  availability  of 
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information  (see  part  505  of  this  chapter 
and  the  Department  of  Treasury's  rules 
(31  CFR  part  D). 

(5)  Duration  of  obligation.  The 
obligation  to  disclose  a  covered 
agreement  to  the  public  terminates  12 
months  after  the  end  of  the  term  of  the 
agreement. 

(6)  Reasonable  copy  and  mailing  fees. 
Each  NGEP  and  each  insured  depository 
institution  or  affiliate  may  charge  an 
individual  or  entity  that  requests  a  copy 
of  a  covered  agreement  a  reasonable  fee 
not  to  exceed  the  cost  of  copying  and 
mailing  the  agreement. 

(7)  Use  of  CRA  public  file  by  insured 
depository  institution  or  affiliate.  An 
insured  depository  institution  and  any 
affiliate  of  an  insured  depository 
institution  may  fulfill  its  obligation 
under  this  paragraph  (b)  by  placing  a 
copy  of  the  covered  agreement  in  the 
insured  depository  institution's  CRA 
public  file  if  the  institution  makes  the 
agreement  available  in  accordance  with 
the  procedures  set  forth  in  §  563e.43  of 
this  chapter. 

(c)  Disclosure  by  NGEPs  of  covered 
agreements  to  the  relevant  supervisory 
agency.  (1)  Each  NGEP  that  is  a  party  to 
a  covered  agreement  must  provide  the 
following  within  30  days  of  receiving  a 
request  from  the  relevant  supervisory 
agency — 

(i)  A  complete  copy  of  the  agreement; 
and 

(ii)  In  the  event  the  NGEP  proposes 
the  withholding  of  any  information 
contained  in  the  agreement  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  a  public  version  of  the 
agreement  that  excludes  such 
information  and  an  explanation 
justifying  the  exclusions.  Any  public 
version  must  include  the  information 
described  in  paragraph  (b)(3)  of  this 
section. 

(2)  The  obligation  to  provide  a 
covered  agreement  to  the  relevant 
supervisory  agency  terminates  12 
months  after  the  end  of  the  term  of  the 
covered  agreement. 

(d)  Disclosure  by  insured  depository 
institution  or  affiliate  of  covered 
agreements  to  the  relevant  supervisory 
agency.  (1)  In  general.  Within  60  days 
of  the  end  of  each  calendar  quarter,  each 
insured  depository  institution  and 
affiliate  must  provide  each  relevant 
supervisory  agency  with — 

{i)(A)  A  complete  copy  of  each 
covered  agreement  entered  into  by  the 
insured  depository  institution  or 
affiliate  during  the  calendar  quarter;  and 

(B)  In  the  event  the  institution  or 
affiliate  proposes  the  withholding  of  any 
information  contained  in  the  agreement 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  a  public  version  of  the 


agreement  that  excludes  such 
information  (other  than  any  information 
described  in  paragraph  (b)(3)  of  this 
section)  and  an  explanation  justifying 
the  exclusions;  or 

(ii)  A  list  of  all  covered  agreements 
entered  into  by  the  insured  depository 
institution  or  affiliate  during  the 
calendar  quarter  that  contains —  . 

(A)  The  name  and  address  of  each 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement; 

(B)  The  name  and  address  of  each 
NGEP  that  is  a  party  to  the  agreement; 

(C)  The  date  the  agreement  was 
entered  into; 

(D)  The  estimated  total  value  of  all 
payments,  fees,  loans  and  other 
consideration  to  be  provided  by  the 
institution  or  any  affiliate  of  the 
institution  under  the  agreement;  and 

(E)  The  date  the  agreement  terminates. 

(2)  Prompt  filing  of  covered 
agreements  contained  in  list  required,  (i) 
If  an  insiued  depository  institution  or 
affiliate  files  a  list  of  the  covered 
agreements  entered  into  by  the 
institution  or  affiliate  pursuant  to 
paragraph  (d)(l)(ii)  of  this  section,  the 
institution  or  affiliate  must  provide  any 
relevant  supervisory  agency  a  complete 
copy  and  public  version  of  any  covered 
agreement  referenced  in  the  list  within 

7  calendar  days  of  receiving  a  request 
from  the  agency  for  a  copy  of  the 
agreement. 

(ii)  The  obligation  of  an  insiued 
depository  institution  or  affiliate  to 
provide  a  covered  agreement  to  the 
relevant  supervisory  agency  under  this 
paragraph  (d)(2)  terminates  36  months 
after  the  end  of  the  term  of  the  covered 
agreement. 

(3)  Joint  filings.  In  the  event  that  2  or 
more  insured  depository  institutions  or 
affiliates  are  parties  to  a  covered 
agreement,  the  insured  depository 
institution(s)  and  affiliate(s)  may  jointly 
file  the  documents  required  by  this 
paragraph  (d)  of  this  section.  Any  joint 
filing  must  identify  the  insured 
depository  institution(s)  and  affiliate(s) 
for  whom  the  filings  are  being  made. 

§533.7    Annual  reports. 

(a)  Applicability  date.  This  section 
applies  only  to  covered  agreements 
entered  into  on  or  after  May  12,  2000. 

(b)  Annual  report  required.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  is  a  party  to 

a  covered  agreement  must  file  an  annual 
report  with  each  relevant  supervisory 
agency  concerning  the  disbursement, 
receipt,  and  uses  of  funds  or  other 
resources  under  the  covered  agreement. 

(c)  Duration  of  reporting  requirement. 
(1)  NGEPs.  A  NGEP  must  file  an  annual 
report  for  a  covered  agreement  for  any 


fiscal  year  in  which  the  NGEP  receives 
or  uses  funds  or  other  resoiut:es  under 
the  agreement. 

(2)  Insured  depository  institutions  and 
affiliates.  An  insured  depository 
institution  or  affiliate  must  file  an 
annual  report  for  a  covered  agreement 
for  any  fiscal  year  in  which  the 
institution  or  affiliate — 

(i)  Provides  or  receives  any  payments, 
fees,  or  loans  under  the  covered 
agreement  that  must  be  reported  under 
paragraphs  (e)(l)(iii)  and  (e)(l)(iv)  of 
this  section;  or 

(ii)  Has  data  to  report  on  loans, 
investments,  and  services  provided  by  a 
party  to  the  covered  agreement  under 
the  covered  agreement  under  paragraph 
(e)(l)(vi)  of  this  section. 

(d)  Annual  reports  filed  by  NGEP.  (1) 
Contents  of  report.  The  annual  report 
filed  by  a  NGEP  under  this  section  must 
include  the  following — 

(i)  The  name  and  mailing  address  of 
the  NGEP  filing  the  report; 

(ii)  Information  sufficient  to  identify 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(iii)  The  amount  of  funds  or  resources 
received  under  the  covered  agreement 
during  the  fiscal  year;  and 

(iv)  A  detailed,  itemized  list  of  how 
the  funds  or  resources  received  by  the 
NGEP  under  the  covered  agreement 
were  used  during  the  fiscal  year, 
including  the  total  amount  used  for — 

(A)  Compensation  of  officers, 
directors,  and  employees; 

(B)  Administrative  expenses; 

(C)  Travel  expenses; 

(D)  Entertainment  expenses; 

(E)  Payment  of  consulting  and 
professional  fees;  and 

(F)  Other  expenses  and  uses  (specify 
expense  or  use). 

(2)  More  detailed  reporting  of  uses  of 
funds  or  resources  permitted,  (i)  In 
general.  If  a  NGEP  allocated  and  used 
funds  received  under  a  covered 
agreement  for  a  specific  purpose,  the 
NGEP  may  fulfill  the  requirements  of 
paragraph  (d)(l)(iv)  of  this  section  with 
respect  to  such  funds  by  providing — 

(A)  A  brief  description  of  each 
specific  purpose  for  which  the  funds  or 
other  resources  were  used;  and 

(B)  The  amount  of  funds  or  resources 
used  during  the  fiscal  year  for  each 
specific  purpose. 

(ii)  Specific  purpose  defined.  A  NGEP 
allocates  and  uses  funds  for  a  specific 
purpose  if  the  NGEP  receives  and  uses 
the  funds  for  a  purpose  that  is  more 
specific  and  limited  than  the  categories 
listed  in  paragraph  (d)(l)(iv)  of  this 
section. 
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(3)  Use  of  other  reports.  The  annual 
report  filed  by  a  NGEP  may  consist  of 
or  incorporate  a  report  prepared  for  any 
other  purpose,  such  as  the  Internal 
Revenue  Service  Return  of  Organization 
Exempt  From  Income  Tax  on  Form  990, 
or  any  other  Internal  Revenue  Service 
form,  state  tax  form,  report  to  members 
or  shareholders,  audited  or  unaudited 
financial  statements,  audit  report,  or 
other  report,  so  long  as  the  aimual 
report  filed  by  the  NGEP  contains  all  of 
the  information  required  by  this 
paragraph  (d). 

(4)  Consolidated  reports  permitted.  A 
NGEP  that  is  a  party  to  2  or  more 
covered  agreements  may  file  with  each 
relevant  supervisory  agency  a  single 
consolidated  annual  report  covering  all 
the  covered  agreements.  Any 
consolidated  report  must  contain  all  the 
information  required  by  this  paragraph 
(d).  The  information  reported  under 
paragraphs  (d)(l)(iv)  and  (d)(2)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(5)  Examples  of  aimual  report 
requirements  for  NGEPs 

(i)  Example  1.  A  NGEP  receives  an 
unrestricted  grant  of  S15.000  under  a  covered 
agreement,  includes  the  funds  in  its  general 
operating  budget  and  uses  the  funds  during 
its  fiscal  year.  The  NGEP's  annual  report  for 
the  fiscal  year  must  provide  the  name  and 
mailing  address  of  the  NGEP,  information 
sufficient  to  identify  the  covered  agreement, 
and  state  that  the  NGEP  received  $15,000 
during  the  fiscal  year.  The  report  must  also 
indicate  the  total  expenditures  made  by  the 
NGEP  during  the  fiscal  year  for 
compensation,  administrative  expenses, 
travel  expenses,  entertainment  expenses, 
consulting  and  professional  fees,  and  other 
expenses  and  uses.  The  NGEP's  annual  report 
may  provide  this  information  by  submitting 
an  Internal  Revenue  Service  Form  990  that 
includes  the  required  information.  If  the 
Internal  Revenue  Service  Form  does  not 
include  information  for  all  of  the  required 
categories  listed  in  this  part,  the  NGEP  must 
report  the  total  expenditures  in  the  remaining 
categories  either  by  providing  that 
information  directly  or  by  providing  another 
form  or  report  that  includes  the  required 
information. 

(ii)  Example  2.  An  organization  receives 
$15,000  from  an  insured  depository 
institution  under  a  covered  agreement  and 
allocates  and  uses  the  $15,000  during  the 
fiscal  year  to  purchase  computer  equipment 
to  support  its  functions.  The  organization's 
annual  report  must  include  the  name  and 
address  of  the  organization,  information 
sufficient  to  identify  the  agreement,  and  a 
statement  that  the  organization  received 
$15,000  during  the  year.  In  addition,  since 
the  organization  allocated  and  used  the  funds 
for  a  specific  purpose  that  is  more  narrow 
and  limited  than  the  categories  of  expenses 
included  in  the  detailed,  itemized  list  of 
expenses,  the  organization  would  have  the 
option  of  providing  either  the  total  amount 
it  used  during  the  year  for  each  category  of 


expenses  included  in  paragraph  (d)(l)(iv)  of 
this  section,  or  a  statement  that  it  used  the 
$15,000  to  purchase  computer  equipment 
and  a  brief  description  of  the  equipment 
purchased. 

(iii)  Example  3.  A  community  group 
receives  $50,000  from  an  insured  depository 
institution  under  a  covered  agreement. 
During  its  fiscal  year,  the  community  group 
specifically  allocates  and  uses  $5,000  of  the 
funds  to  pay  for  a  particular  business  trip  and 
uses  the  remaining  $45,000  for  general 
opterating  exptenses.  The  group's  annual 
report  for  the  fiscal  year  must  include  the 
name  and  address  of  the  group,  information 
sufficient  to  identify  the  agreement,  and  a 
statement  that  the  group  received  $50,000. 
Because  the  group  did  not  allocate  and  use 
all  of  the  funds  for  a  specific  purpose,  the 
group's  annual  report  must  provide  the  total 
amount  of  funds  it  used  during  the  year  for 
each  category  of  expenses  included  in 
paragraph  (d)(l)(iv)  of  this  section.  The 
group's  annual  report  also  could  state  that  it 
used  $5,000  for  a  particular  business  trip  and 
include  a  brief  description  of  the  trip. 

(iv)  Example  4.  A  conununity  development 
organization  is  a  party  to  two  separate 
covered  agreements  with  two  unaffiliated 
insured  depository  institutions.  Under  each 
agreement,  the  organization  receives  $15,000 
during  its  fiscal  year  and  uses  the  funds  to 
support  its  activities  diuing  that  year.  If  the 
organization  elects  to  file  a  consolidated 
annual  report,  the  consolidated  report  must 
identify  the  organization  and  the  two  covered 
agreements,  state  that  the  organization 
received  $15,000  during  the  fiscal  year  under 
each  agreement,  and  provide  the  total 
amount  that  the  organization  used  during  the 
year  for  each  category  of  expenses  included 
in  paragraph  (d)(l)(iv)  of  this  section. 

(e)  Annual  report  filed  by  insured 
depository  institution  or  affiliate — (1) 
General.  "The  annual  report  filed  by  an 
insured  depository  institvJIion  or 
affiliate  must  include  the  following — 

(i)  The  name  and  principal  place  of 
business  of  the  insured  depository 
institution  or  affiliate  filing  the  report; 

(ii)  Information  sufficient  to  identify 
the  covered  agreement  for  which  the 
annual  report  is  being  filed,  such  as  by 
providing  the  names  of  the  parties  to  the 
agreement  and  the  date  the  agreement 
was  entered  into  or  by  providing  a  copy 
of  the  agreement; 

(iii)  "rhe  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  provided  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement  to 
any  other  party  to  the  agreement  during 
the  fiscal  year; 

(iv)  The  aggregate  amount  of 
payments,  aggregate  amount  of  fees,  and 
aggregate  amount  of  loans  received  by 
the  insured  depository  institution  or 
affiliate  under  the  covered  agreement 
from  any  other  party  to  the  agreement 
during  the  fiscal  year; 

(v)  A  general  description  of  the  terms 
and  conditions  of  any  payments,  fees,  or 


loans  reported  under  paragraphs 
(e)(l)(iii)  and  (e)(l)(iv)  of  this  section, 
or,  in  the  event  such  terms  and 
conditions  are  set  forth — 

(A)  In  the  covered  agreement,  a 
statement  identifying  the  covered 
agreement  and  the  date  the  agreement 
(or  a  list  identifying  the  agreement)  was 
filed  with  the  relevant  supervisory 
agency;  or 

(B)  In  a  previous  annual  report  filed 
by  the  insured  depository  institution  or 
affiliate,  a  statement  identifying  the  date 
the  report  was  filed  with  the  relevant 
supervisory  agency;  and 

(vi)  The  aggregate  amount  and 
number  of  loans,  aggregate  amoimt  and 
number  of  investments,  and  aggregate 
amoimt  of  services  provided  under  the 
covered  agreement  to  any  individual  or 
entity  not  a  party  to  the  agreement — 

(A)  By  the  insured  depository 
institution  or  affiliate  diuing  its  fiscal 
year;  and 

(B)  By  any  other  party  to  the 
agreement,  unless  such  information  is 
not  known  to  the  insured  depository 
institution  or  affiliate  filing  the  report  or 
such  information  is  or  will  be  contained 
in  the  annual  report  filed  by  another 
party  under  this  section. 

(2)  Consolidated  reports  permitted,  (i) 
Party  to  multiple  agreements.  An 
insured  depository  institution  or 
affiliate  that  is  a  party  to  2  or  more 
covered  agreements  may  file  a  single 
consolidated  annual  report  with  each 
relevant  supervisory  agency  concerning 
all  the  covered  agreements. 

(ii)  Affiliated  entities  party  to  the 
same  agreement.  An  insured  depository 
institution  and  its  affiliates  that  are 
parties  to  the  same  covered  agreement 
may  file  a  single  consolidated  annual 
report  relating  to  the  agreement  with 
each  relevant  supervisory  agency  for  the 
covered  agreement. 

(iii)  Content  of  report.  Any 
consolidated  aimual  report  must  contain 
all  the  information  required  by  this 
paragraph  (e).  The  amounts  and  data 
required  to  be  reported  under 
paragraphs  (e)(l)(iv)  and  (e)(l)(vi)  of  this 
section  may  be  reported  on  an  aggregate 
basis  for  all  covered  agreements. 

(f)  Time  and  place  of  filing.  (1) 
General.  Each  party  must  file  its  annual 
report  with  each  relevant  supervisory 
agency  for  the  covered  agreement  no 
later  than  six  months  following  the  end 
of  the  fiscal  year  covered  by  the  report. 

(2)  Alternative  method  of  fulfilling 
annual  reporting  requirement  for  a 
NGEP.  (i)  A  NGEP  may  fulfill  the  filing 
requirements  of  this  section  by 
providing  the  following  materials  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
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no  later  than  six  months  following  the 
end  of  the  NGEP's  Bscal  year — 

(A)  A  copy  of  the  NGEP's  annual 
report  required  under  paragraph  (d)  of 
this  section  for  the  fiscal  year;  and 

(B)  Written  instructions  that  the 
insured  depository  institution  or 
affiliate  promptly  forward  the  annual 
report  to  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP. 

(ii)  An  insured  depository  institution 
or  affiliate  that  receives  an  annual  report 
from  a  NGEP  pursuant  to  paragraph 
(f)(2)(i)  of  this  section  must  file  the 
report  with  the  relevant  supervisory 
agency  or  agencies  on  behalf  of  the 
NGEP  Mrithin  30  days. 

§  533.8    Release  of  inf onnation  under  FOIA. 

OTS  will  make  covered  agreements 
and  annual  reports  available  to  the 
public  in  accordance  with  the  Freedom 
of  Information  Act  (5  U.S.C.  552  et  seq.), 
OTS's  rules  (part  505  of  this  chapter), 
and  the  Department  of  Treasury's  rules 
(31  CFR  part  1).  A  party  to  a  covered 
agreement  may  request  confidential 
treatment  of  proprietary  and 
confidential  information  in  a  covered 
agreement  or  an  annual  report  under 
those  procediues. 

§533.9    Compliance  provisions. 

(a)  Willful  failure  to  comply  with 
disclosure  and  reporting  obligations.  (1) 
If  OTS  determines  that  a  NGEP  has 
willfully  failed  to  comply  in  a  material 
way  with  §§  533.6  or  533.7  of  this  part, 
OTS  will  notify  the  NGEP  in  writing  of 
that  determination  and  provide  the 
NGEP  a  period  of  90  days  (or  such 
longer  period  as  OTS  finds  to  be 
reasonable  imder  the  circiunstances)  to 
comply. 

(2)  If  the  NGEP  does  not  comply 
within  the  time  period  established  by 
OTS,  the  agreement  shall  thereafter  be 
unenforceable  by  that  NGEP  by 
operation  of  section  48  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831y). 

(3)  OTS  may  assist  any  insured 
depository  institution  or  affiliate  that  is 
a  party  to  a  covered  agreement  that  is 
unenforceable  by  a  NGEP  by  operation 
of  section  48  of  the  Federal  Deposit 
hisurance  Act  (12  U.S.C.  1831y)  in 
identifying  a  successor  to  assiune  the 
NGEP's  responsibilities  under  the 
agreement. 

(b)  Diversion  of  funds.  If  a  court  or 
other  body  of  competent  jiuisdiction 
determines  that  funds  or  resoiut:es 
received  under  a  covered  agreement 
have  been  diverted  contrary  to  the 
purposes  of  the  covered  agreement  for 
an  individual's  personal  financial  gain. 


OTS  may  take  either  or  both  of  the 
following  actions — 

(1)  Order  the  individual  to  disgorge 
the  diverted  funds  or  resoiu-ces  received 
under  the  agreement; 

(2)  Prohibit  the  individual  fixim  being 
a  party  to  any  covered  agreement  for  a 
period  not  to  exceed  10  years. 

(c)  Notice  and  opportunity  to  respond. 
Before  making  a  determination  under 
paragraph  (a)(1)  of  this  section,  or  taking 
any  action  under  paragraph  (b)  of  this 
section,  OTS  will  provide  written  notice 
and  an  opportunity  to  present 
information  to  OTS  concerning  any 
relevant  facts  or  circiunstances  relating 
to  the  matter. 

(d)  Inadvertent  or  de  minimis  errors. 
Inadvertent  or  de  minimis  errors  in 
annual  reports  or  other  dociunents  filed 
with  OTS  under  §§533.6  or  533.7  of  this 
part  will  not  subject  the  reporting  party 
to  any  penalty. 

(e)  Enforcement  of  provisions  in 
covered  agreements.  No  provision  of 
this  part  shall  be  construed  as 
authorizing  OTS  to  enforce  the 
provisions  of  any  covered  agreement. 

§533.10    Transition  provisions. 

(a)  Disclosure  of  covered  agreements 
entered  into  before  the  effective  date  of 
this  part.  The  following  disclosure 
requirements  apply  to  covered 
agreements  that  were  entered  into  after 
November  12, 1999,  and  that  terminated 
before  April  1,2001. 

(1)  Disclosure  to  the  public.  Each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must  make  the 
agreement  available  to  the  public  imder 
§  533.6  of  this  part  until  at  least  April 
1,  2002. 

(2)  Disclosure  to  the  relevant 
supervisory  agency,  (i)  Each  NGEP  that 
was  a  party  to  the  agreement  must  make 
the  agreement  available  to  the  relevant 
supervisory  agency  imder  §  533.6  of  this 
part  until  at  least  April  1,  2002. 

(ii)  Each  insured  depository 
institution  or  affiliate  that  was  a  party 
to  the  agreement  must,  by  June  30,  2001, 
provide  each  relevant  supervisory 
agency  either — 

(A)  A  copy  of  the  agreement  under 
§  533.6(d)(l)(i)  of  Uiis  part;  or 

(B)  The  information  described  in 
§  533.6(d)(l)(ii)  of  this  part  for  each 
agreement. 

(b)  Filing  of  annual  reports  that  relate 
to  fiscal  years  ending  on  or  before 
December  31,  2000.  In  the  event  that  a 
NGEP,  insiu«d  depository  institution  or 
affiliate  has  any  information  to  report 
under  §  533.7  of  this  part  for  a  fiscal  that 
ends  on  or  before  December  31,  2000, 
and  that  concerns  a  covered  agreement 
entered  into  between  May  12,  2000,  and 


December  31,  2000,  the  annual  report 
for  that  fiscal  year  must  be  provided,  no 
later  than  June  30,  2001,  to — 

(1)  Each  relevant  supervisory  agency; 
or 

(2)  In  the  case  of  a  NGEP,  to  an 
insured  depository  institution  or 
affiliate  that  is  a  party  to  the  agreement 
in  accordance  with  §  533.7(f)(2)  of  this 
part. 

§  533.1 1    Other  definitions  and  rules  of 
construction  used  In  this  part. 

(a)  Affiliate.  Affiliate  means — 

(1)  Any  company  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  another  company;  and 

(2)  For  the  purpose  of  determining 
whether  an  agreement  is  a  covered 
agreement  under  §  533.2,  an  affiliate 
includes  any  company  that  would  be 
under  conunon  control  or  merged  with 
another  company  on  consummation  of 
any  transaction  pending  before  a 
Federal  banking  agency  at  the  time — 

(f)  The  parties  enter  into  the 
agreement;  and 

(ii)  The  NGEP  that  is  a  party  to  the 
agreement  makes  a  CRA 
communication,  as  described  in  §  533.3 
of  this  part. 

(b)  Control.  Control  is  defined  in 
section  2(a)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(a)). 

(c)  CRA  affiliate.  A  CRA  affiliate  of  an 
insured  depository  institution  is  any 
company  that  is  an  affiliate  of  an 
insured  depository  institution  to  the 
extent,  and  only  to  the  extent,  that  the 
activities  of  the  affiliate  were  considered 
by  the  appropriate  Federal  banking 
agency  when  evaluating  the  CRA 
performance  of  the  institution  at  its 
most  recent  CRA  examination  prior  to 
the  agreement.  An  insured  depository 
institution  or  affiliate  also  may 
designate  any  company  as  a  CRA 
affiliate  at  any  time  prior  to  the  time  a 
covered  agreement  is  entered  into  by 
informing  the  NGEP  that  is  a  party  to 
the  agreement  of  such  designation. 

(d)  CRA  public  file.  CRA  public  file 
means  the  public  file  maintained  by  an 
insured  depository  institution  and 
described  in  §563.43  of  this  chapter. 

(e)  Executive  officer.  The  term 
executive  officer  has  the  same  meaning 
as  in  §  215.2(e)(1)  of  die  Board  of 
Governors  of  the  Federal  Reserve's 
Regulation  O  (12  CFR  215.2(e)(1)).  In 
applying  this  definition  under  this  part, 
the  term  savings  association  shall  be 
used  in  place  of  the  term  bank. 

(f)  Federal  banking  agency; 
appropriate  Federal  banking  agency. 
The  terms  Federal  banking  agency  and 
appropriate  Federal  banking  agency 
have  the  same  meanings  as  in  section  3 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 
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(g)  Fiscal  year.  (1)  The  fiscal  year  for 
a  NGEP  that  does  not  have  a  fiscal  year 
shall  be  the  calendar  year. 

(2)  Any  NGEP,  insured  depository 
institution,  or  affiliate  that  has  a  fiscal 
year  may  elect  to  have  the  calendar  year 
be  its  fiscal  year  for  purposes  of  this 
part. 

(h)  Insured  depository  institution. 
Insured  depository  institution  has  the 
same  meaning  as  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

(i)  Nongovernmental  entity  or  person 
or  JVGEP— (1)  General.  A 
nongovernmental  entity  or  person  or 
NGEP  is  any  partnership,  association, 
trust,  joint  venture,  joint  stock  company, 
corporation,  limited  liability 
corporation,  company,  firm,  society, 
other  organization,  or  individual. 

(2)  Exclusions.  A  nongovernmental 
entity  or  person  does  not  include — 

(i)  The  United  States  government,  a 
state  government,  a  unit  of  local 
government  (including  a  county,  city, 
town,  township,  parish,  village,  or  other 
general-purpose  subdivision  of  a  state) 
or  an  Indian  tribe  or  tribal  organization 


established  under  Federal,  state  or 
Indian  tribal  law  (including  the 
Department  of  Hawaiian  Home  Lands), 
or  a  department,  agency,  or 
instrumentality  of  any  such  entity; 

(ii)  A  federally-chartered  public 
corporation  that  receives  Federal  funds 
appropriated  specifically  for  that 
corporation; 

(iii)  An  insured  depository  institution 
or  affiliate  of  an  insured  depository 
institution;  or 

(iv)  An  officer,  director,  employee,  or 
representative  (acting  in  his  or  her 
capacity  as  an  officer,  director, 
employee,  or  representative)  of  an  entity 
fisted  in  paragraphs  (i)(2)(i),  (i)(2)(ii),  or 
(i)(2)(iii)  of  this  section. 

(j)  Party.  The  term  party  with  respect 
to  a  covered  agreement  means  each 
NGEP  and  each  insured  depository 
institution  or  affiliate  that  entered  into 
the  agreement. 

(k)  Relevant  supervisory  agency.  The 
relevant  supervisory  agency  for  a 
covered  agreement  means  the 
appropriate  Federal  banking  agency 
for — 


(1)  Each  insured  depository 
institution  (or  subsidiary  thereof)  that  is 
a  party  to  the  covered  agreement; 

(2)  Each  insured  depository 
institution  (or  subsidiary  thereof)  or 
CRA  affiliate  that  makes  payments  or 
loans  or  provides  services  that  are 
subject  to  the  covered  agreement;  and 

(3)  Any  company  (other  than  an 
insured  depository  institution  or 
subsidiary  thereof)  that  is  a  party  to  the 
covered  agreement. 

(1)  Term  of  agreement.  An  agreement 
that  does  not  have  a  fixed  termination 
date  is  considered  to  terminate  on  the 
last  date  on  which  any  party  to  the 
agreement  makes  any  pajonent  or 
provides  any  loan  or  other  resources 
under  the  agreement,  unless  the  relevant 
supervisory  agency  for  the  agreement 
otherwise  notifies  each  party  in  writing. 

Dated:  December  20,  2000. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  01-3  Filed  1-9-01;  8:45  am] 

BILUNG  CODE  4aiO-3»-U;  6210-01-U:  6714-01-U; 
6720-01-U 
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DEPAFrrMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch.  1 

Federal  Acquisition  Circular  97-22; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACnON:  Simmiary  presentation  of  final 
rules. 

SUMMARY:  This  docimient  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Coimcil  and  the 
Defense  Acquisition  Regulations 
Council  (Councils)  in  this  Federal 
Acquisition  Circular  (FAC)  97-22.  The 
Councils  drafted  these  FAR  rules  using 
plain  language  in  accordance  with  the 
White  House  memorandiun,  Plain 
Language  in  Government  Writing,  dated 
June  1, 1998.  The  Councils  wrote  all 
new  and  revised  text  using  plain 
language.  A  companion  document,  the 
Small  Entity  Compliance  Guide  (SECG), 
follows  this  FAC.  The  FAC,  including 


the  SECG,  is  available  via  the  Internet  at 
http://www.amet.gov/far. 

DATES:  For  effective  dates  and  comment 
dates,  see  separate  docimients  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  97-22  and 
specific  FAR  case  niunbers.  Interested 
parties  may  also  visit  our  website  at 
http://www.amet.gov/far. 


Item 

Subject 

FAR  case 

Analyst 

1  

Definitions  

1999-403 
2000-301 
1999-016 
1999-021 
1996-023 

Olson 

II  

App4icatMlity,  Thresholds  and  Waiver  of  Cost  Accounting  Standards  Coverage  

Nelson 

Ill  

Advance  Payments  for  Non-Comnr»ercial  Items 

Olson 

IV  

Part  12  and  Assignment  of  Claims 

Moss 

V  

Clause  FIcwdown — Commercial  Items 

Moss 

VI  

Technical  Amendments. 

SUPPLEMENTARY  INFORMATION: 

Simimaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Federal  Acquisition  Circular  97-22 
amends  the  FAR  as  specified  below: 

Item  I— Definitions  (FAR  Case  1999- 
403) 

This  final  rule  clarifies  the 
applicability  of  definitions  used  in  the 
FAR,  eliminates  redundant  or 
conflicting  definitions,  and  makes 
definitions  easier  to  find.  The  rule — 

•  Relocates  definitions  of  terms  that 
are  used  in  more  than  one  FAR  part 
with  the  same  meaning  to  2.101; 

•  Relocates  other  definitions  of  terms 
to  the  "Definitions"  section  of  the 
highest  level  FAR  division  (part, 
subpart,  or  section)  where  the  term  as 
defined  is  used.  For  example,  if  a  term 
was  defined  in  a  FAR  section,  but  the 
term  is  used  as  defined  in  another 
section  of  that  subpart,  then  the 
definition  was  moved  to  the 
"Definitions"  section  of  that  subpart; 

•  Clarifies  that  a  term,  definea  in  FAR 
2.101,  has  the  same  meaning  throughout 
the  FAR  imless  the  context  in  which  the 
term  is  used  clearly  requires  a  different 
meaning;  or  unless  another  FAR  part, 
subpart,  or  section  provides  a  different 
definition  for  that  particular  part, 
subpart,  or  section; 

•  Adds  cross-references  to  definitions 
of  terms  in  FAR  2.101  that  are  defined 


differently  in  another  part,  subpart,  or 
section  of  the  FAR;  and 

•  Makes  technical  corrections 
throughout  the  FAR. 

Item  n — Applicability,  Thresholds  and 
Waiver  of  Cost  Accounting  Standards 
Coverage  (FAR  Case  2000-301) 

The  interim  rule  published  as  Item 
VIII  of  FAC  97-18  (65  FR  36028,  June 
6,  2000)  is  converted  to  a  final  rule 
without  change.  This  rule  amends  FAR 
Subpart  30.2,  CAS  Program 
Requirements,  and  the  FAR  clause  at 
52.230-1,  Cost  Accounting  Standards 
Notices  and  Certification,  to  implement 
Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65)  and  the  Cost 
Accoimting  Standards  (CAS)  Board's 
final  rule,  AppUcability,  Thresholds  and 
Waiver  of  Cost  Accotuting  Standards 
Coverage.  The  FAR  rule  revises  policies 
affecting  which  contractors  and 
subcontractors  must  comply  with  CAS 
by— 

•  Removing  the  requirement  at  FAR 
52.230-1,  Cost  Accoimting  Standards 
Notices  and  Certification,  that  a 
contractor  or  subcontractor  must  have 
received  at  least  one  CAS-covered 
contract  exceeding  $1  million  ("trigger 
contract")  to  be  subject  to  "full  CAS 
coverage."  The  CAS  Board  added  a  new 
"trigger  contract"  dollar  amount  of  $7.5 
miUion  at  paragraph  (b)(7)  of  48  CFR 
9903.201-1,  CAS  applicability,  which  is 
already  referenced  at  FAR  30.201-1; 

•  Revising  FAR  30.201-4(b). 
Disclosure  and  consistency  of  cost 


accounting  practices,  and  FAR  52.230- 
1  to  increase  the  dollar  threshold  for  full 
CAS  coverage  firom  $25  million  to  $50 
million;  and 

•  Revising  the  CAS  waiver 
procedures  and  conditions  at  FAR 
30.201-5. 

Item  in — Advance  Payments  for  Non- 
Commercial  Items  (FAR  Case  99-016) 

This  final  rule  amends  the  FAR  to 
permit  federally  insured  credit  luiions, 
in  addition  to  banks,  to  participate  in 
the  maintenance  of  special  accounts  for 
advance  pajrments.  The  rule  will  only 
affect  contracting  officers  that  provide 
contract  financing  using  advance 
payments  for  non-commercial  items. 

Item  IV — Part  12  and  Assignment  of 
aaims  (FAR  Case  1999-021) 

This  final  rule  amends  the  FAR  to 
correct  an  inconsistency  between  two 
clauses  related  to  the  assignment  of 
claims.  FAR  52.232-36,  Payment  by 
Third  Party,  prohibits  a  contractor  bom 
assigning  its  rights  to  receive  payment 
imder  the  contract  if  payment  is  made 
by  a  third  party,  such  as  when  a 
Govemmentwide  commercial  purchase 
card  is  used.  This  clause  is  cited  in  the 
contract  clause  at  FAR  52.212-5  that 
addresses  terms  and  conditions  required 
to  implement  statutes  or  Executive 
orders  for  commercial  items. 

FAR  52.212-4.  Contract  Terms  and 
Conditions — Commercial  Items, 
addresses  assignment  of  claims  but  does 
not  include  the  third  party  prohibition. 
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This  mle  revises  FAR  52.212-4(b)  to 
add  the  prohibition. 

Item  V — Clause  Flowdown — 
Commercial  Items  (FAR  Case  1996-023) 

This  final  rule  amends  the  clause  at 
FAR  52.244-6,  Subcontracts  for 
Commercial  Items,  to  revise  the  listing 
of  clauses  the  contractor  must  flow 
down  to  subcontractors.  The  rule  revises 
the  listing  to  add  the  clause  at  FAR 
52.219-8,  Utilization  of  Small  Business 
Concerns,  when  specified  circtunstances 
have  been  met.  In  addition,  the  rule 
adds  language  to  inform  contractors  that 
they  may  flow  down  a  minimal  number 
of  additional  clauses  to  subcontractors 
to  satisfy  their  contractual  obligations. 

Item  VI — Technical  Amendments 

This  document  makes  amendments  to 
the  Federal  Acquisition  Regulation  in 
order  to  update  references  and  make 
editorial  changes. 

Dated:  December  22,  2000. 

Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
97-22  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

All  Federal  Acquisition  Regulation 
(FAR)  changes  and  other  directive 
material  contained  in  FAC  97-22  are 
effective  March  12,  2001,  except  for 
Items  n  and  VI,  which  are  effective 
January  10,  2001. 

Dated:  December  8.  2000 
Deidre  A.  Lee, 

Director,  Defense  Procurement. 
Dated:  December  8,  2000. 

David  A.  Drabkin. 

Deputy  Associate  Administrator,  Office  of 

Acquisition  Policy,  General  Services 

Administration. 
Dated:  December  7,  2000. 
Tom  Luedtke, 
Associate  Administrator  for  Procurement, 

National  Aeronautics  and  Space 

Administration. 
(FR  Doc.  01-282  Filed  1-9-01;  8:45  am] 
MLUNG  CODE  6820-«M> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  2,  3^4,  5,  6,  7,  8,  9, 11, 
13, 14, 15, 17, 19,  22,  23,  24,  26,  27,  28, 
29, 31,  32,  33,  34,  35,  36,  37,  39,  42, 43, 
44,  46,  47,  48,  49,  50,  and  52 

[FAC  97-22;  FAR  Case  1999-403;  Item  f] 

RIN9000-AJ08 

Federal  Acquisition  Regulation; 
Definitions 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  nde. 

SUMMARY:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regtdations  Coimcil 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  the 
applicability  of  definitions,  eliminate 
redundant  or  conflicting  definitions, 
and  make  definitions  easier  to  find. 
DATES:  Effective  Date:  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson,  Procurement  Analyst,  at 
(202)  501-3221.  Please  cite  FAC  97-22, 
FAR  case  1999-403. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  clarifies  the 
applicability  of  definitions,  eliminates 
redimdant  or  conflicting  definitions, 
and  makes  definitions  easier  to  find. 
The  Councils  do  not  intend  to  make  any 
substantive  policy  changes  to  the  FAR 
by  these  amendments.  Nevertheless,  in 
view  of  the  extensive  scope  of  these 
FAR  improvements,  comments  are 
invited  in  the  event  any  substantial 
policy  change  appears  to  have  been 
made  inadvertently.  The  rule — 

•  Relocates  definitions  of  terms  that 
are  used  in  more  than  one  FAR  part 
with  the  same  meaning  to  2.101; 

•  Relocates  other  definitions  of  terms 
to  the  "Definitions"  section  of  the 
highest  level  FAR  division  (part, 
subpart,  or  section)  the  term  as  defined 
is  used  in.  For  example,  if  a  term  was 
defined  in  a  FAR  section,  but  the  term 
is  used  as  defined  in  another  section  of 


that  subpart,  then  the  definition  was 
moved  to  the  "Definitions"  section  of 
that  subpart; 

•  Clarifies  that  a  teiin,  defined  in  FAR 
2.101,  has  the  same  meaning  throughout 
the  FAR  imless  the  context  in  which  the 
term  is  used  clearly  requires  a  different 
meaning;  or  another  FAR  part,  subpart, 
or  section  provides  a  different  definition 
for  that  particular  part,  subpart,  or 
section; 

•  Adds  cross-references  to  definitions 
of  terms  in  FAR  2.101  that  are  defined 
differently  in  another  part,  subpart,  or 
section  of  the  FAR; 

•  Makes  plain  language  revisions  to 
the  revised  text  in  accordance  with  the 
White  House  memorandum.  Plain 
Language  in  Government  Writing,  dated 
Junel.  1998;  and 

•  Makes  technical  corrections 
throughout  the  FAR. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However,  the 
Councils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  Parts  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  ef  seq.  (FAC  97-22,  FAR 
case  1999-403),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  1,  2,  3, 
4,  S,  6,  7,  8,  9,  11.  13,  14,  15,  17,  19, 
22,  23,  24,  26,  27,  28,  29,  31,  32,  33,  34, 
35,  36,  37,  39,  42,  43,  44,  46,  47,  48,  49, 
50,  and  52 

Government  procurement. 
Dated:  December  22,  2000.. 
Al  Matera, 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1,  2,  3,  4,  5,  6,  7, 
8,  9,  11.  13,  14,  15,  17,  19,  22,  23,  24, 
26,  27,  28,  29,  31,  32,  33,  34,  35,  36,  37, 
39.  42,  43,  44.  46,  47,  48,  49,  50,  and  52 
as  set  forth  below: 
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1.  The  authority  citation  for  48  CFR 
parts  1,  2.  3,  4.  5.  6.  7.  8.  9, 11, 13, 14, 
15,  17,  19,  22,  23,  24,  26,  27,  28,  29,  31, 
32,  33,  34,  35,  36,  37,  39,  42,  43,  44.  46, 
47,  48,  49,  50,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Amend  section  1.401  in  paragraph 
(a)  by  removing  "52.101(a)"  each  time  it 
is  used  (twice)  and  adding  "2.101"  in  its 
place;  and  in  paragraphs  (c)  and  (d) 
revise  the  text  in  the  parenthetical  to 
read  as  follows: 

1.401    Definition. 

***** 

(c)  *  *  *  (see  definition  of 
"modification"  in  52.101(a)  and 
definition  of  "alternate"  in  2.101(a)). 

(d)  *  *  *  (see  definitions  in  2.101  and 
52.101(a)) 


PART  2— DERNITIONS  OF  WORDS 
AND  TERMS 

3a.  Revise  2.000  to  read  as  follows: 

2.000    Scope  of  part 
(a)  This  part— 

(1)  Defines  words  and  terms  that  are 
fiequently  used  in  the  FAR; 

(2)  Provides  cross-references  to  other 
definitions  in  the  FAR  of  the  same  word 
or  term;  and 

(3)  Provides  for  the  incorporation  of 
these  definitions  in  solicitations  and 
contracts  by  reference. 

fb)  Other  parts,  subparts,  and  sections 
of  this  regulation  (48  CFR  chapter  1) 
may  define  other  words  or  terms  and 
those  definitions  only  apply  to  the  part, 
subpart,  or  section  where  the  word  or 
term  is  defined  (see  the  Index  for 
locations). 

3b.  Amend  section  2.101  as  follows: 

— ^Revise  paragraphs  (a)  and  (b); 

— Add,  in  alphabetical  order,  the 
following  definitions: 
"Acquisition  planning," 
"Adequate  evidence," 
"Alternate," 
"Architect-engineer  services," 


"Assignment  of  claims," 

"Basic  research," 

"Broad  agency  announcement," 

"Business  luiit," 

"Change-of-name  agreement," 

"Change  order," 

"Cognizant  Federal  agency," 

"Computer  software," 

"Consent  to  subcontract," 

"Contract  clause  or  clause," 

"Contract  modification," 

"Conviction," 

"Cost  or  pricing  data," 

"Cost  realism," 

"Cost  sharing,"  ' 

"Debarment," 

"Design-to-cost," 

"Drug-fi«e  workplace," 

"Effective  date  of  termination," 

"Electronic  data  interchange  (EDI)," 

"Electronic  Funds  Transfer  (EFT)," 

"Federally  Funded  Research  and 

Development  Centers  (FFRDCs)," 
"Final  indirect  cost  rate," 
"First  article," 
"First  article  testing," 
"F.o.b.," 

"F.o.b.  destination," 
"F.o.b.  origin, 

"F.o.b " 

"Forward  pricing  rate  agreement," 
"Forward  pricing  rate 

recommendation," 
"Freight." 

"Full  and  open  competition," 
"General  and  administrative  (G&A) 

expense," 
"Historically  black  college  or 

university," 
"HUBZone," 

"HUBZone  small  business  concern," 
"Indirect  cost," 
"Indirect  cost  rate," 
"Ineligible," 
"Information  other  than  cost  or  pricing 

data," 
"Inherently  governmental  function," 
"Inspection," 
"InsTirance," 
"Invoice," 

"Irrevocable  letter  of  credit," 
"Labor  surplus  area," 
"Labor  surplus  area  concern," 
"Latent  defect," 
"List  of  Parties  Excluded  from  Federal 

Procurement  and  Nonprocurement 

Programs," 
"Make-or-Buy  program," 
"Master  solicitation," 


"Minority  Institution," 
"Neutral  person," 
"Novation  agreement," 
"Option," 

"Organizational  conflict  of  interest," 
"Overtime," 
"Overtime  premium," 
"Ozone-depleting  substance," 
"Performance-based  contracting," 
"Personal  services  contract," 
"Power  of  attorney," 
"Preaward  survey," 
"Preponderance  of  the  evidence," 
"Pricing," 
"Procmrement," 
"Procuring  activity," 
"Projected  average  loss," 
"Proper  invoice," 
"Purchase  order," 
"Qualification  requirement," 
"Qualified  products  list  (QPL)," 
"Residual  value," 
"Responsible  audit  agency," 
"Responsible  prospective  contractor," 
"Segment," 
"Self-insurance," 
"Shipment," 
"Shop  drawings," 
"Should," 
^  "Single,  Govemmentwide  point  of 

entry," 
"Small  business  subcontractor," 
"Small  disadvantaged  business 

concern," 
"Sole  source  acquisition," 
"Solicitation  provision  or  provision," 
"Special  competency," 
"State  and  local  taxes," 
•   "Substantial  evidence," 
"Substantially  as  follows  or 

substantially  the  same  as," 
"Supplemental  agreement," 
"Surety," 
"Suspension," 
"Taxpayer  Identification  Number 

(TIN)," 
"Unallowable  cost," 
"Unique  and  innovative  concept," 
"Unsolicited  proposal," 
"Value  engineering," 
"Value  engineering  change  proposal 

(VECP)." 
"Warranty," 
"Women-owned  small  business 

concern," 
"Writing  or  written," 

— Amend  the  definitions  listed  below 
as  follows: 


Definition/paragraph 


"Contract  administration  office,"  

"Contracting  officer,"  

"Federal  Acquisition  Computer  Network  (FACNET)  Arcf)itecture' 

"Head  of  ttie  contracting  activity"  

"Pollution  prevention," 


Remove  paragraph  designation(s) 
or  word 


"(a)"  and  "(b)"  ... 
"(a)"  and  "(b)"  ... 

"is"  

"includes"  

"(a)(1)"  and  "(2)" 
"(b) '  and  "(c)"  ... 


Add  in  its/their  place 


"(1)"  and  "(2)",  respectively. 

"(1)"  and  "(2)",  respectively. 

"means". 

"means". 

"(1)(i)"  and  "(ii)",  respectively. 

"(2)"  and  "(3)",  respectively. 
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Definition/paragraph 

Remove  paragraph  designation(s) 
or  word 

Add  in  its/their  place 

"Virgin  material,"  

"(a)"  and  "(b)"  

"(1)"  and  "(2)",  respectively. 

— Revise  the  definitions  "Affiliates," 
"Agency  head  or  head  of  the  agency," 
"Commercial  item,"  "Contracting 
office,"  "Head  of  the  agency,"  "In 
writing,  writing,  or  vmtten," 
"Information  technology,"  "Major 
system,"  and  "Nondevelopmental 
item".  For  the  convenience  of  the  user, 
the  section  is  set  out  in  its  entirety  to 
read  as  follows: 

2.101     Definitions. 

(a)  A  word  or  a  term,  defined  in  this 
section,  has  the  same  meaning 
throughout  this  regulation  (48  CFR 
chapter  1),  unless — 

(1)  The  context  in  which  the  word  or 
term  is  used  clearly  requires  a  different 
meaning;  or 

(2)  Another  FAR  part,  subpart,  or 
section  provides  a  different  definition 
for  the  particular  part  or  portion  of  the 
part. 

(b)  If  a  word  or  term  that  is  defined 
in  this  section  is  defined  differently  in 
another  part,  subpart,  or  section  of  this 
regulation  (48  CFTi  chapter  1,  the 
definition  in — 

(1)  This  section  includes  a  cross- 
reference  to  the  other  definitions;  and 

(2)  That  part,  subpart,  or  section 
applies  to  the  word  or  term  when  used 
in  that  part,  subpart,  or  section. 

Acquisition  means  the  acquiring  by 
contract  with  appropriated  funds  of 
supplies  or  services  (including 
construction)  by  and  for  the  use  of  the 
Federal  (^vemment  through  purchase 
or  lease,  whether  the  supplies  or 
services  are  already  in  existence  or  must 
be  created,  developed,  demonstrated, 
and  evaluated.  Acquisition  begins  at  the 
point  when  agency  needs  are 
established  and  includes  the  description 
of  requirements  to  satisfy  agency  needs, 
solicitation  and  selection  of  sources, 
award  of  contracts,  contract  financing, 
contract  performance,  contract 
administration,  and  those  technical  and 
management  functions  directly  related 
to  the  process  of  fulfilling  agency  needs 
by  contract. 

Acquisition  planning  means  the 
process  by  which  the  efforts  of  all 
personnel  responsible  for  an  acquisition 
are  coordinated  and  integrated  through 
a  comprehensive  plan  for  fulfilling  the 
agency  need  in  a  timely  manner  and  at 
a  reasonable  cost.  It  includes  developing 
the  overall  strategy  for  managing  the 
acquisition. 

Adequate  evidence  means 
information  sufficient  to  support  the 


reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

Advisory  and  assistance  services 
means  those  services  provided  under 
contract  by  nongovernmental  sources  to 
support  or  improve:  organizational 
policy  development;  decision-making; 
management  and  administration; 
program  and/or  project  management 
and  administration;  or  R&D  activities.  It 
can  also  mean  the  furnishing  of 
professional  advice  or  assistance 
rendered  to  improve  the  effectiveness  of 
Federal  management  processes  or 
procedures  (including  those  of  an 
engineering  and  technical  nature).  In 
rendering  the  foregoing  services, 
outputs  may  take  the  form  of 
information,  advice,  opinions, 
alternatives,  analyses,  evaluations, 
recommendations,  training  and  the  day- 
to-day  aid  of  support  personnel  needed 
for  the  successful  performance  of 
ongoing  Federal  operations.  All 
advisory  and  assistance  services  are 
classified  in  one  of  the  following 
definitional  subdivisions: 

(1)  Management  and  professional 
support  services,  i.e.,  contractual 
services  that  provide  assistance,  advice 
or  training  for  the  efficient  and  effective 
management  and  operation  of 
organizations,  activities  (including 
management  and  support  services  for 
R&D  activities),  or  systems.  These 
services  are  normally  closely  related  to 
the  basic  responsibilities  and  mission  of 
the  agency  originating  the  requirement 
for  the  acquisition  of  services  by 
contract.  Included  are  efforts  that 
support  or  contribute  to  improved 
organization  of  program  management, 
logistics  management,  project 
monitoring  and  reporting,  data 
collection,  budgeting,  accounting, 
performance  auditing,  and 
administrative  technical  support  for 
conferences  and  training  programs. 

(2)  Studies,  analyses  and  evaluations, 
i.e.,  contracted  services  that  provide 
organized,  analytical  assessments/ 
evaluations  in  support  of  policy 
development,  decision-making, 
management,  or  administration. 
Included  are  studies  in  support  of  R&D 
activities.  Also  included  are 
acquisitions  of  models,  methodologies, 
and  related  software  supporting  studies, 
analyses  or  evaluations. 

(3)  Engineering  and  technical 
services,  i.e.,  contractual  services  used 
to  support  the  program  office  during  the 
acquisition  cycle  by  providing  such 


services  as  systems  engineering  and 
technical  direction  (see  9. 505-1  (b))  to 
ensure  the  effective  operation  and 
maintenance  of  a  weapon  system  or 
major  system  as  defined  in  OMB 
Circular  No.  A-109  or  to  provide  direct 
support  of  a  weapon  system  that  is 
essential  to  research,  development, 
production,  operation  or  maintenance  of 
the  system. 

Affiliates  means  associated  business 
concerns  or  individuals  if,  directly  or 
indirectly — 

(1)  Either  one  controls  or  can  control 
the  other;  or 

(2)  A  third  party  controls  or  can 
control  both. 

Agency  head  or  head  of  the  agency 
means  the  Secretary,  Attorney  General, 
Administrator,  Governor,  Chairperson, 
or  other  chief  official  of  an  executive 
agency,  imless  otherwise  indicated, 
including  any  deputy  or  assistant  chief 
official  of  an  executive  agency. 

Alternate  means  a  substantive 
variation  of  a  basic  provision  or  clause 
prescribed  for  use  in  a  defined 
circumstance.  It  adds  wording  to, 
deletes  wording  from,  or  substitutes 
specified  wording  for  a  portion  of  the 
basic  provision  or  clause.  The  alternate 
version  of  a  provision  or  clause  is  the 
basic  provision  or  clause  as  changed  by 
the  addition,  deletion,  or  substitution 
(see  52.105(a)). 

Architect-engineer  services,  as  defined 
in  40  U.S.C.  541,  means— 

(1)  Professional  services  of  an 
architectiu-al  or  engineering  natiu«,  as 
defined  by  State  law,  if  applicable,  that 
are  required  to  be  performed  or 
approved  by  a  person  licensed, 
registered,  or  certified  to  provide  those 
services; 

(2)  Professional  services  of  an  • 
architectural  or  engineering  nature 
performed  by  contract  that  are 
associated  with  research,  planning, 
development,  design,  construction, 
alteration,  or  repair  of  real  property;  and 

(3)  Those  other  professional  services 
of  an  architectural  or  engineering 
nature,  or  incidental  services,  that 
members  of  the  architectural  and 
engineering  professions  (and 
individuals  in  their  employ)  may 
logically  or  justifiably  perform, 
including  studies,  investigations, 
surveying  and  mapping,  tests, 
evaluations,  consultations, 
comprehensive  planning,  program 
management,  conceptual  designs,  plans 
and  specifications,  value  engineering. 
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construction  phase  services,  soils 
engineering,  drawing  reviews, 
preparation  of  operating  and 
maintenance  manuals,  and  other  related 
services. 

Assignment  of  claims  means  the 
transfer  or  making  over  by  the 
contractor  to  a  bank,  trust  company,  or 
other  financing  institution,  as  security 
for  a  loan  to  the  contractor,  of  its  right 
to  be  paid  by  the  Government  for 
contract  performance. 

Basic  research  means  that  research 
directed  toward  increasing  knowledge 
in  science.  The  primary  aim  of  basic 
research  is  a  fuller  knowledge  or 
tmderstanding  of  the  subject  imder 
study,  rather  than  any  practical 
application  of  that  knowledge. 

Best  value  means  the  expected 
outcome  of  an  acquisition  that,  in  the 
Government's  estimation,  provides  the 
greatest  overall  benefit  in  response  to 
the  requirement. 

Broad  agency  announcement  means  a 
general  announcement  of  an  agency's 
research  interest  including  criteria  for 
selecting  proposals  and  soliciting  the 
participation  of  all  offerors  capable  of 
satisfying  the  Government's  needs  (see 
6.102(d)(2)). 

Bundled  contract  means  a  contract 
where  the  requirements  have  been 
consolidated  by  bundling.  (See  the 
definition  of  bundling.) 

Bundling  means — 

(1)  Consolidating  two  or  more 
requirements  for  supplies  or  services, 
previously  provided  or  performed  under 
separate  smaller  contracts,  into  a 
solicitation  for  a  single  contract  that  is 
likely  to  be  tmsuitable  for  award  to  a 
small  business  concern  due  to — 

(i)  The  diversity,  size,  or  specialized 
nature  of  the  elements  of  the 
performance  specified; 

(ii)  The  aggregate  dollar  value  of  the 
anticipated  award; 

(iii)  The  geographical  dispersion  of 
the  contract  i>erfonnance  sites;  or 

(iv)  Any  combination  of  the  factors 
described  in  paragraphs  (l)(i),  (ii),  and 
(iii)  of  this  definition. 

(2)  "Separate  smaller  contract"  as 
used  in  this  definition,  means  a  contract 
that  has  been  performed  by  one  or  more 
small  business  concerns  or  that  was 
suitable  for  award  to  one  or  more  small 
business  concerns. 

(3)  This  definition  does  not  apply  to 
a  contract  that  will  be  awarded  and 
performed  entirely  outside  of  the  United 
States. 

Business  unit  means  any  segment  of 
an  organization,  or  an  entire  business 
organization  that  is  not  divided  into 
segments. 

Change-of-name  agreement  means  a 
legal  instrument  executed  by  the 


contractor  and  the  Government  that 
recognizes  the  legal  change  of  name  of 
the  contractor  without  disturbing  the 
original  contractual  rights  and 
obligations  of  the  parties. 

Change  order  means  a  written  order, 
signed  by  the  contracting  officer, 
directing  the  contractor  to  make  a 
change  that  the  Changes  clause 
authorizes  the  contracting  officer  to 
order  without  the  contractor's  consent. 

Cognizant  Federal  agency  means  the 
Federal  agency  that,  on  behalf  of  all 
Federal  agencies,  is  responsible  for 
establishing  final  indirect  cost  rates  and 
forward  pricing  rates,  if  applicable,  and 
administering  cost  accounting  standards 
for  all  contracts  in  a  business  unit. 

Commercial  component  means  any 
component  that  is  a  commercial  item. 

Commercial  item  means — 

(1)  Any  item,  other  than  real  property, 
that  is  of  a  type  customarily  used  for 
nongovernmental  purposes  and  that — 

(i)  Has  been  sola,  leased,  or  licensed 
to  the  general  public;  or 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  general  public; 

(2)  Any  item  that  evolved  fit>m  an 
item  described  in  paragraph  (1)  of  this 
definition  through  advances  in 
technology  or  performance  and  that  is 
not  yet  available  in  the  commercial 
marketplace,  but  will  be  available  in  the 
commercial  marketplace  in  time  to 
satisfy  the  delivery  requirements  under 
a  Government  solicitation; 

(3)  Any  item  that  would  satisfy  a 
criterion  expressed  in  paragraphs  (1)  or 
(2)  of  this  definition,  but  for — 

(i)  Modifications  of  a  type  customarily 
available  in  the  commercial 
marketplace;  or 

(ii)  Minor  modifications  of  a  type  not 
customarily  available  in  the  commercial 
marketplace  made  to  meet  Federal 
Government  requirements.  Minor 
modifications  means  modifications  that 
do  not  significantly  alter  the 
nongovernmental  function  or  essential 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process.  Factors  to  be  considered  in 
determining  whether  a  modification  is 
minor  include  the  value  and  size  of  the 
modification  and  the  comparative  value 
and  size  of  the  final  product.  Dollar 
values  and  percentages  may  be  used  as 
guideposts,  but  are  not  conclusive 
evidence  that  a  modification  is  minor, 

(4)  Any  combination  of  items  meeting 
the  requirements  of  paragraphs  (1),  (2), 
(3),  or  (5)  of  this  de&iition  that  are  of 

a  type  customarily  combined  and  sold 
in  combination  to  the  general  public; 

(5)  Installation  services,  maintenance 
services,  repair  services,  training 
services,  and  other  services  if  such 
services  are  procured  for  support  of  an 


item  referred  to  in  paragraphs  (1),  (2), 
(3),  or  (4)  of  this  definition,  and  if  the 
source  of  such  services — 

(i)  Offers  such  services  to  the  general 
public  and  the  Federal  Government 
contemporaneously  and  under  similar 
terms  and  conditions;  and 

(ii)  Offers  to  use  the  same  work  force 
for  providing  the  Federal  Government 
with  such  services  as  the  source  uses  for 
providing  such  services  to  the  general 
public; 

(6)  Services  of  a  type  offered  and  sold 
competitively  in  substantial  quantities 
in  the  commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This 
does  not  include  services  that  are  sold 
based  on  hourly  rates  without  an 
established  catalog  or  market  price  for  a 
specific  service  performed; 

(7)  Any  item,  combination  of  items,  or 
service  referred  to  in  paragraphs  (1) 
through  (6)  of  this  definition, 
notwithstanding  the  fact  that  the  item, 
combination  of  items,  or  service  is 
transferred  between  or  among  separate 
divisions,  subsidiaries,  or  affiliates  of  a 
contractor;  or 

(8)  A  nondevelopmental  item,  if  the 
procuring  agency  determines  the  item 
was  developed  exclusively  at  private 
expense  and  sold  in  substantial 
quantities,  on  a  competitive  basis,  to 
multiple  State  and  local  governments. 

Component  means  any  item  supplied 
to  the  Government  as  piit  of  an  end 
item  or  of  another  component,  except 
that  for  use  in  52.225-9  and  52.225-11, 
see  the  definitions  in  52.225-9(a)  and 
52.225-ll(a). 

Computer  software  means  computer 
programs,  computer  data  bases,  and 
related  dociunentation. 

Consent  to  subcontract  means  the 
contracting  officer's  written  consent  for 
the  prime  contractor  to  enter  into  a 
particular  subcontract. 

Construction  means  construction, 
alteration,  or  repair  (including  dredging, 
excavating,  and  painting)  of  buildings, 
structures,  or  other  real  property.  For 
piuposes  of  this  definition,  the  terms 
"buildings,  structures,  or  other  real 
property"  include,  but  are  not  limited 
to,  improvements  of  all  types,  such  as 
bridges,  dams,  plants,  highways, 
parkways,  streets,  subways,  tunnels, 
sewers,  mains,  power  lines,  cemeteries, 
pumping  stations,  railways,  airport 
facilities,  terminals,  docks,  piers, 
wharves,  ways,  lighthouses,  buoys, 
jetties,  breakwaters,  levees,  canals,  and 
channels.  Construction  does  not  include 
the  manufacture,  production, 
furnishing,  construction,  alteration, 
repair,  processing,  or  assembling  of 
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vessels,  aircraft,  or  other  kinds  of 
personal  property. 

Contract  means  a  mutually  binding 
legal  relationship  obligating  the  seller  to 
furnish  the  supplies  or  services 
(including  construction)  and  the  buyer 
to  pay  for  them.  It  includes  all  types  of 
commitments  that  obligate  the 
Government  to  an  expenditure  of 
appropriated  funds  and  that,  except  as 
otherwise  authorized,  are  in  writing.  In 
addition  to  bilateral  instruments, 
contracts  include  (but  are  not  limited  to) 
awards  and  notices  of  awards;  job  orders 
or  task  letters  issued  under  basic 
ordering  agreements;  letter  contracts; 
orders,  such  as  purchase  orders,  under 
which  the  contract  becomes  effective  by 
written  acceptance  or  performance;  and 
bilateral  contract  modifications. 
Contracts  do  not  include  grants  and 
cooperative  agreements  covered  by  31 
U.S.C.  6301,  et  seq.  For  discussion  of 
various  types  of  contracts,  see  part  16. 

Contract  administration  office  means 
an  office  that  performs — 

(1)  Assigned  postaward  functions 
related  to  the  administration  of 
contracts;  and 

(2)  Assigned  preaward  functions. 
Contract  clause  or  clause  means  a 

term  or  condition  used  in  contracts  or 
in  both  solicitations  and  contracts,  and 
applying  after  contract  award  or  both 
before  and  after  award. 

Contract  modification  means  any 
written  change  in  the  terms  of  a  contract 
(see  43.103). 

Contracting  means  piu-chasing, 
renting,  leasing,  or  otherwise  obtaining 
supplies  or  services  fi-om  nonfederal 
sources.  Contracting  includes 
description  (but  not  determination)  of 
supplies  and  services  required,  selection 
and  solicitation  of  soiuces,  preparation 
and  award  of  contracts,  and  all  phases 
of  contract  administration.  It  does  not 
include  making  grants  or  cooperative 
agreements. 

Contracting  activity  means  an  element 
of  an  agency  designated  by  the  agency 
head  and  delegated  broad  authority 
regarding  acquisition  functions. 

Contracting  office  means  an  office  that 
awards  or  executes  a  contract  for 
supplies  or  services  and  performs 
postaward  functions  not  assigned  to  a 
contract  administration  office  (except 
for  use  in  part  48,  see  also  48.001). 

Contracting  officer  means  a  person 
with  the  authority  to  enter  into, 
administer,  and/or  terminate  contracts 
and  make  related  determinations  and 
findings.  The  term  includes  certain 
authorized  representatives  of  the 
contracting  officer  acting  within  the 
limits  of  their  authority  as  delegated  by 
the  contracting  officer.  "Administrative 
contracting  officer  (AGO)"  refers  to  a 


contracting  officer  who  is  administering 
contracts.  "Termination  contracting 
officer  (TCO)"  refers  to  a  contracting 
officer  who  is  settling  terminated 
contracts.  A  single  contracting  officer 
may  be  responsible  for  duties  in  any  or 
all  of  these  areas.  Reference  in  this 
regulation  (48  CFR  chapter  1)  to 
administrative  contracting  officer  or 
termination  contracting  officer  does 
not — 

(1)  Require  that  a  duty  be  performed 
at  a  particular  office  or  activity;  or 

(2)  Restrict  in  any  way  a  contracting 
officer  in  the  performance  of  any  duty 
properly  assigned. 

Conviction  means  a  judgment  or 
conviction  of  a  criminal  offense  by  any 
court  of  competent  jurisdiction,  whether 
entered  upon  a  verdict  or  a  plea,  and 
includes  a  conviction  entered  upon  a 
plea  oi  nolo  contendere.  For  use  in 
subpart  23.5,  see  the  definition  at 
23.503. 

Cost  or  pricing  data  (10  U.S.C. 
2306a(h)(l)  and  41  U.S.C.  254b)  means 
all  facts  that,  as  of  the  date  of  price 
agreement  or,  if  applicable,  an  earlier 
date  agreed  upon  between  the  parties 
that  is  as  close  as  practicable  to  the  date 
of  agreement  on  price,  prudent  buyers 
and  sellers  would  reasonably  expect  to 
affect  price  negotiations  significantly. 
Cost  or  pricing  data  are  data  requiring 
certification  in  accordance  with  15.406- 
2.  Cost  or  pricing  data  are  factual,  not 
judgmental;  and  are  verifiable.  While 
they  do  not  indicate  the  accuracy  of  the 
prospective  contractor's  judgment  about 
estimated  future  costs  or  projections, 
they  do  include  the  data  forming  the 
basis  for  that  judgment.  Cost  or  pricing 
data  are  more  than  historical  accoimting 
data;  they  are  all  the  facts  that  can  be 
reasonably  expected  to  contribute  to  the 
soundness  of  estimates  of  future  costs 
and  to  the  validity  of  determinations  of 
costs  already  incurred.  They  also 
include  such  factors  as — 

(1)  Vendor  quotations; 

(2)  Nonrecurring  costs; 

(3)  Information  on  changes  in 
production  methods  and  in  production 
or  purchasing  volume; 

(4)  Data  supporting  projections  of 
business  prospects  and  objectives  and 
related  operations  costs; 

(5)  Unit-cost  trends  such  as  those 
associated  with  labor  efficiency; 

(6)  Make-or-buy  decisions; 

(7)  Estimated  resources  to  attain 
business  goals;  and 

(8)  Information  on  management 
decisions  that  could  have  a  significant 
bearing  on  costs. 

Cost  realism  means  that  the  costs  in 
an  offeror's  proposal — 

(1)  Are  realistic  for  the  work  to  be 
performed; 


(2)  Reflect  a  clear  imderstanding  of 
the  requirements;  and 

(3)  Are  consistent  with  the  various 
elements  of  the  offeror's  technical 
proposal. 

Cost  sharing  means  an  explicit 
arrangement  under  which  the  contractor 
bears  some  of  the  burden  of  reasonable, 
allocable,  and  allowable  contract  cost. 

Day  means,  unless  otherwise 
specified,  a  calendar  day. 

Debarment  means  action  taken  by  a 
debarring  official  under  9.406  to 
exclude  a  contractor  fixim  Government 
contracting  and  Government-approved 
subcontracting  for  a  reasonable, 
specified  period;  a  contractor  that  is 
excluded  is  "debarred." 

Delivery  order  means  an  order  for 
supplies  placed  against  an  established 
contract  or  with  Government  sources. 

Design-to-cost  means  a  concept  that 
establishes  cost  elements  as 
management  goals  to  achieve  the  best 
balance  between  life-cycle  cost, 
acceptable  performance,  and  schedule. 
Under  this  concept,  cost  is  a  design 
constraint  during  the  design  and 
development  phases  and  a  management 
discipline  throughout  the  acquisition 
and  operation  of  the  system  or 
equipment. 

Drug-free  workplace  means  the  site(s)  " 
for  the  performance  of  work  done  by  the 
contractor  in  connection  with  a  specific 
contract  where  employees  of  the 
contractor  are  prohibited  from  engaging 
in  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance. 

Effective  date  of  termination  means 
the  date  on  which  the  notice  of 
termination  requires  the  contractor  to 
stop  performance  under  the  contract.  If 
the  contractor  receives  the  termination 
notice  af^er  the  date  fixed  for 
termination,  then  the  effective  date  of 
termination  means  the  date  the 
contractor  receives  the  notice. 

Electronic  commerce  means  electronic 
techniques  for  accomplishing  business 
transactions  including  electronic  mail  or 
messaging.  World  Wide  Web 
technology,  electronic  bulletin  boards, 
piuchase  cards,  electronic  funds 
transfer,  and  electronic  data 
interchange. 

Electronic  data  interchange  (EDI) 
means  a  technique  for  electronically 
transferring  and  storing  formatted 
information  between  computers 
utilizing  established  and  published 
formats  and  codes,  as  authorized  by  the 
applicable  Federal  Information 
Processing  Standards. 

Electronic  Funds  Transfer  (EFT) 
means  any  transfer  of  funds,  other  than 
a  transaction  originated  by  cash,  check, 
or  similar  paper  instrument,  that  is 
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initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  die  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes  Automated  Clearing  House 
transfers,  Fedwire  transfers,  and 
transfers  made  at  automatic  teller 
machines  and  point-of-sale  terminals. 
For  purposes  of  compliance  with  31 
U.S.C.  3332  and  implementing 
regulations  at  31  CFR  part  208,  the  term 
"electronic  funds  transfer"  includes  a 
Govemmentwide  commercial  purchase 
card  transaction. 

End  product  means  supplies 
delivered  under  a  line  item  of  a 
Government  contract. 

Energy-efficient  product  means  a 
product  in  the  upper  25  percent  of 
efficiency  for  all  similar  products  or,  if 
there  are  applicable  Federal  appliance 
or  equipment  efficiency  standards,  a 
product  that  is  at  least  10  percent  more 
efficient  than  the  minimum  Federal 
standard. 

Environmentally  preferable  means 
products  or  services  that  have  a  lesser 
or  reduced  effect  on  hiunan  health  and 
the  environment  when  compared  with 
competing  products  or  services  that 
serve  the  same  purpose.  This 
comparison  may  consider  raw  materials 
acquisition,  production,  manufacturing, 
packaging,  distribution,  reuse, 
operation,  maintenance,  or  disposal  of 
the  product  or  service. 

Executive  agency  means  an  executive 
department,  a  military  department,  or 
any  independent  establishment  within 
the  meaning  of  5  U.S.C.  101, 102,  and 
104(1),  respectively,  and  any  wholly 
owned  Government  corporation  within 
the  meaning  of  31  U.S.C.  9101. 

Facsimile  means  electronic 
equipment  that  communicates  and 
reproduces  both  printed  and 
handwritten  material.  If  used  in 
conjimction  with  a  reference  to  a 
dociunent;  e.g.,  facsimile  bid,  the  terms 
refers  to  a  document  (in  the  example 
given,  a  bid)  that  has  been  transmitted 
to  and  received  by  the  Government  via 
facsimile. 

Federal  Acquisition  Computer 
Network  (FACNET)  Architecture  is  a 
Govemmentwide  system  that  provides 
universal  user  access,  employs 
nationally  and  internationally 
recognized  data  formats,  and  allows  the 
electronic  data  interchange  of 
acquisition  information  between  the 
private  sector  and  the  Federal 
Government.  FACNET  qualifies  as  the 
single,  Govemmentwide  point  of  entry 
pending  designation  by  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy  (OFPP). 


Federal  agency  means  any  executive 
agency  or  any  independent 
establishment  in  the  legislative  or 
judicial  branch  of  the  Government 
(except  the  Senate,  the  House  of 
Representatives,  the  Architect  of  the 
Capitol,  and  any  activities  imder  the 
Architect's  direction). 

Federally  Funded  Research  and 
Development  Centers  (FFRDC's)  means 
activities  that  are  sponsored  under  a 
broad  charter  by  a  Government  agency 
(or  agencies)  for  the  piupose  of 
performing,  analyzing,  integrating, 
supporting,  and/or  managing  basic  or 
applied  research  and/or  development, 
and  that  receive  70  percent  or  more  of 
their  financial  support  fi-om  the 
Government;  and — 

(1)  A  long-term  relationship  is 
contemplated; 

(2)  Most  or  all  of  the  facilities  are 
owned  or  funded  by  the  Govenmient; 
and 

(3)  The  FFRDC  has  access  to 
Government  and  supplier  data, 
employees,  and  facilities  beyond  that 
common  in  a  normal  contractual 
relationship. 

Final  indirect  cost  rate  means  the 
indirect  cost  rate  established  and  agreed 
upon  by  the  Government  and  the 
contractor  as  not  subject  to  change.  It  is 
usually  established  after  the  close  of  the 
contractor's  fiscal  year  (unless  the 
parties  decide  upon  a  different  period) 
to  which  it  applies.  For  cost- 
reimbursement  research  and 
development  contracts  with  educational 
institutions,  it  may  be  predetermined; 
that  is,  established  for  a  future  period  on 
the  basis  of  cost  experience  with  similar 
contracts,  together  with  supporting  data. 

First  article  means  a  preproduction 
model,  initial  production  sample,  test 
sample,  first  lot,  pilot  lot,  or  pilot 
models. 

First  article  testing  means  testing  and 
evaluating  the  first  article  for 
conformance  with  specified  contract 
requirements  before  or  in  the  initial 
stage  of  production. 

F.o.b.  means  iree  on  board.  This  term 
is  used  in  conjimction  with  a  physical 
point  to  determine — 

(1)  The  responsibility  and  basis  for 
payment  of  freight  charges;  and 

(2)  Uidess  otherwise  agreed,  the  point 
where  tide  for  goods  passes  to  the  buyer 
or  consignee. 

F.o.b.  destination  means  firee  on  board 
at  destination;  i.e.,  the  seller  or 
consignor  delivers  the  goods  on  seller's 
or  consignor's  conveyance  at 
destination.  Unless  the  contract 
provides  otherwise,  the  seller  or 
consignor  is  responsible  for  the  cost  of 
shipping  and  risk  of  loss.  For  use  in  the 


clause  at  52.247-34,  see  the  definition  at 
52.247-34(a). 

F.o.b.  origin  means  free  on  board  at 
origin;  i.e.,  the  seller  or  consignor  places 
the  goods  on  the  conveyance.  Unless  the 
contract  provides  otherwise,  the  buyer 
or  consignee  is  responsible  for  the  cost 
of  shipping  and  risk  of  loss.  For  use  in 
the  clause  at  52.247-29,  see  the 
definition  at  52.247-29{a). 

F.o.b.  *  *  *  (For  other  types  of  F.o.b., 
see  47.303). 

Forward  pricing  rate  agreement 
means  a  written  agreement  negotiated 
between  a  contractor  and  the 
Government  to  make  certain  rates 
available  during  a  specified  period  for 
use  in  pricing  contracts  or 
modifications.  These  rates  represent 
reasonable  projections  of  specific  costs 
that  are  not  easily  estimated  for, 
identified  with,  or  generated  by  a 
specific  contract,  contract  end  item,  or 
task.  These  projections  may  include 
rates  for  such  things  as  labor,  indirect 
costs,  material  obsolescence  and  usage, 
spare  parts  provisioning,  and  materiai 
handling. 

Forward  pricing  rate  recommendation 
means  a  rate  set  imilaterally  by  the 
administrative  contracting  officer  for 
use  by  the  Government  in  negotiations 
or  other  contract  actions  when  forward 
pricing  rate  agreement  negotiations  have 
not  been  completed  or  when  the 
contractor  will  not  agree  to  a  forward 
pricing  rate  agreement. 

Freight  means  supplies,  goods,  and 
transportable  property. 

Full  and  open  competition,  when 
used  with  respect  to  a  contract  action, 
means  that  all  responsible  sources  are 
permitted  to  compete. 

General  and  administrative  (G&A) 
expense  means  any  management, 
financial,  and  other  expense  which  is 
inciured  by  or  allocated  to  a  business 
unit  and  which  is  for  the^neral 
management  and  administration  of  the 
business  imit  as  a  whole.  G&A  expense 
does  not  include  those  management 
expenses  whose  beneficial  or  causal 
relationship  to  cost  objectives  can  be 
more  directly  measured  by  a  base  other 
than  a  cost  input  base  representing  the 
total  activity  of  a  business  unit  during 
a  cost  accounting  period. 

Head  of  the  agency  (see  "agency 
head"). 

Head  of  the  contracting  activity 
includes  the  official  who  has  overall 
responsibility  for  managing  the 
contracting  activity. 

Historically  black  college  or  university 
means  an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
reqiurements  of  34  CFR  608.2.  For  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
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and  the  Coast  Guard,  the  term  also 
includes  any  nonprofit  research 
institution  that  was  an  integral  part  of 
such  a  college  or  luiiversity  before 
November  14, 1986. 

HUBZone  means  a  historically 
underutilized  business  zone  that  is  an 
area  located  within  one  or  more 
qualified  census  tracts,  qualified 
nonmetropolitan  counties,  or  lands 
within  the  external  boimdaries  of  an 
Indian  reservation. 

HUBZone  small  business  concern 
means  a  small  business  concern  that 
appears  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration. 

In  writing,  writing,  or  written  means 
any  worded  or  numbered  expression 
that  can  be  read,  reproduced,  and  later 
commimicated,  and  includes 
electronically  transmitted  and  stored 
information. 

Indirect  cost  means  any  cost  not 
directiy  identified  with  a  single,  final 
cost  objective,  but  identified  with  two  or 
more  final  cost  objectives  or  an 
intermediate  cost  objective. 

Indirect  cost  rate  means  the 
percentage  or  dollar  factor  that 
expresses  the  ratio  of  indirect  expense 
incmred  in  a  given  period  to  direct 
labor  cost,  manufacturing  cost,  or 
another  appropriate  base  for  the  same 
period  (see  also  "final  indirect  cost 
rate"). 

Ineligible  means  excluded  from 
Government  contracting  (and 
subcontracting,  if  appropriate)  piusuant 
to  statutory.  Executive  order,  or 
regiUatory  authority  other  than  this 
regulation  (48  CFR  chapter  1)  and  its 
implementing  and  supplementing 
regulations;  for  example,  pursuant  to  the 
Davis-Bacon  Act  and  its  related  statutes 
and  implementing  regulations,  the 
Service  Contract  Act,  the  Equal 
Employment  Opportimity  Acts  and 
Executive  orders,  the  Walsh-Healey 
Public  Contracts  Act,  the  Buy  American 
Act,  or  the  Environmental  Protection 
Acts  and  Executive  orders. 

Information  other  than  cost  or  pricing 
data  means  any  type  of  information  that 
is  not  required  to  be  certified  in 
accordance  with  15.406-2  and  is 
necessary  to  determine  price 
reasonableness  or  cost  realism.  For 
example,  such  information  may  include 
pricing,  sales,  or  cost  information,  and 
includes  cost  or  pricing  data  for  which 
certification  is  determined  inapplicable 
after  submission. 

Information  technology  means  any 
equipment,  or  interconnected  system(s) 
or  subsystem(s)  of  equipment,  that  is 
used  in  the  automatic  acquisition, 
storage,  manipulation,  management. 


movement,  control,  display,  switching, 
interchange,  transmission,  or  reception 
of  data  or  information  by  the  agency. 

(1)  For  purposes  of  this  definition, 
equipment  is  used  by  an  agency  if  the 
equipment  is  used  by  the  agency 
directiy  or  is  used  by  a  contractor  under 
a  contract  with  the  agency  that 
requires — 

(i)  Its  use;  or 

(ii)  To  a  significant  extent,  its  use  in 
the  performance  of  a  service  or  the 
furnishing  of  a  product. 

(2)  The  term  "information 
technology"  includes  computers, 
ancillary  equipment,  software,  firmware 
and  similar  procedures,  services 
(including  support  services),  and  related 
resources. 

(3)  The  term  "information 
technology"  does  not  include  any 
equipment  that — 

(i)  Is  acquired  by  a  contractor 
incidental  to  a  contract;  or 

(ii)  Contains  imbedded  information 
technology  that  is  used  as  an  integral 
part  of  the  product,  but  the  principal 
function  of  which  is  not  the  acquisition, 
storage,  manipulation,  management, 
movement,  control,  display,  switching, 
interchange,  transmission,  or  reception 
of  data  or  information.  For  example, 
HVAC  (heating,  ventilation,  and  air 
conditioning)  equipment,  such  as 
thermostats  or  temperature  control 
devices,  and  medical  equipment  where 
information  technology  is  integral  to  its 
operation,  are  not  information 
technology. 

Inherently  governmental  function 
means,  as  a  matter  of  policy,  a  function 
that  is  so  intimately  related  to  the  public 
interest  as  to  mandate  performance  by 
Government  employees.  This  definition 
is  a  policy  determination,  not  a  legal 
determination.  An  inherentiy 
governmental  function  includes 
activities  that  require  either  the  exercise 
of  discretion  in  applying  Govermnent 
authority,  or  the  making  of  value 
judgments  in  making  decisions  for  the 
Govermnent.  Governmental  functions 
normally  fall  into  two  categories:  the  act 
of  governing,  i.e.,  the  discretionary 
exercise  of  Government  authority,  and 
monetary  transactions  and  entitlements. 

(1)  An  inherendy  governmental 
function  involves,  among  other  things, 
the  interpretation  and  execution  of  tihe 
laws  of  the  United  States  so  as  to — 

(i)  Bind  the  United  States  to  take  or 
not  to  take  some  action  by  contract, 
policy,  regulation,  authorization,  order, 
or  otherwise; 

(ii)  Determine,  protect,  and  advance 
United  States  economic,  political, 
territorial,  property,  or  other  interests  by 
military  or  diplomatic  action,  civil  or 


criminal  judicial  proceedings,  contract 
management,  or  otherwise; 

(iii)  Significantiy  affect  the  life, 
liberty,  or  property  of  private  persons; 

(iv)  Commission,  appoint,  direct,  or 
control  officers  or  employees  of  the 
United  States;  or 

(v)  Exert  ultimate  control  over  the 
acquisition,  use,  or  disposition  of  the 
property,  real  or  personal,  tangible  or 
intangible,  of  the  United  States, 
including  the  collection,  control,  or 
disbursement  of  Federal  funds. 

(2)  Inherendy  governmental  functions 
do  not  normally  include  gathering 
information  for  or  providing  advice, 
opinions,  recommendations,  or  ideas  to 
Government  officials.  They  also  do  not 
include  functions  that  are  primarily 
ministerial  and  internal  in  nature,  such 
as  building  security,  mail  operations, 
operation  of  cafeterias,  housekeeping, 
facilities  operations  and  maintenance, 
warehouse  operations,  motor  vehicle 
fleet  management  operations,  or  other 
routine  electrical  or  mechanical 
services.  The  list  of  conunercial 
activities  included  in  the  attachment  to 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-76  is  an 
authoritative,  nonexclusive  list  of 
functions  that  are  not  inherendy 
governmental  functions. 

Inspection  means  examining  and 
testing  supplies  or  services  (including, 
when  appropriate,  raw  materials, 
components,  and  intermediate 
assemblies)  to  determine  whether  they 
conform  to  contract  requirements. 

Insurance  means  a  contract  that 
provides  that  for  a  stipulated 
consideration,  one  party  undertakes  to 
indenmify  another  against  loss,  damage, 
or  liability  arising  from  an  unknown  or 
contingent  event. 

Invoice  means  a  contractor's  bill  or 
written  request  for  payment  under  the 
contract  for  supplies  delivered  or 
services  performed  (see  also  "proper 
invoice"). 

Irrevocable  letter  of  credit  meaiis  a 
written  commitment  by  a  federally 
insured  financial  institution  to  pay  all 
or  part  of  a  stated  amount  of  money, 
imtil  the  expiration  date  of  the  letter, 
upon  the  Government's  (the  beneficiary) 
presentation  of  a  written  demand  for 
payment.  Neither  the  financial 
institution  nor  the  offeror/contractor  can 
revoke  or  condition  the  letter  of  credit. 

Labor  surplus  area  means  a 
geographical  area  identified  by  the 
Department  of  Labor  in  accordance  with 
20  CFR  part  654,  subpart  A,  as  an  area 
of  concentrated  unemployment  or 
underemployment  or  an  area  of  labor 
siu-plus. 

Labor  surplus  area  concern  means  a 
concern  that  together  with  its  first-tier 
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subcontractors  will  perform 
substantially  in  labor  surplus  areas. 
Performance  is  substantially  in  labor 
surplus  areas  if  the  costs  incurred  under 
the  contract  on  account  of 
manufacturing,  production,  or 
performance  of  appropriate  services  in 
labor  surplus  areas  exceed  50  percent  of 
the  contract  price. 

Latent  defect  means  a  defect  that 
exists  at  the  time  of  acceptance  but 
caimot  be  discovered  by  a  reasonable 
inspection. 

List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs  means  a  list  compiled, 
maintained,  and  distributed  by  the 
General  Services  Administration 
containing  the  names  and  other 
information  about  parties  debarred, 
suspended,  or  voluntarily  excluded 
imder  the  Nonprocurement  Common 
Rule  or  the  Federal  Acquisition 
Regulation,  parties  who  have  been 
proposed  for  debarment  under  the 
Federal  Acquisition  Regulation,  and 
parties  determined  to  be  ineligible. 

Major  system  means  that  combination 
of  elements  that  will  function  together 
to  produce  the  capabilities  required  to 
fulfill  a  mission  need.  The  elements 
may  include  hardware,  equipment, 
software,  or  any  combination  thereof, 
but  exclude  construction  or  other 
improvements  to  real  property.  A 
system  is  a  major  system  if — 

(1)  The  Department  of  Defense  is 
responsible  for  the  system  and  the  total 
expenditures  for  research,  development, 
test,  and  evaluation  for  the  system  are 
estimated  to  be  more  than  $115,000,000 
(based  on  fiscal  year  1990  constant 
dollars)  or  the  eventual  total 
expenditure  for  the  acquisition  exceeds 
$540,000,000  (based  on  fiscal  year  1990 
constant  dollars); 

(2)  A  civilian  agency  is  responsible  for 
the  system  and  total  expenditures  for 
the  system  are  estimated  to  exceed 
$750,000  (based  on  fiscal  year  1980 
constant  dollars)  or  the  dollar  threshold 
for  a  "major  system"  established  by  the 
agency  pursuant  to  Office  of 
Management  and  Budget  Circular  A- 
109,  entitled  "Major  System 
Acquisitions,"  whichever  is  greater;  or 

(3)  The  system  is  designated  a  "major 
system"  by  the  head  of  die  agency 
responsible  for  the  system  (10  U.S.C. 
2302  and  41  U.S.C.  403). 

Make-or-buy  program  means  that  part 
of  a  contractor's  written  plan  for  a 
contract  identifying  those  major  items  to 
be  produced  or  work  efforts  to  be 
performed  in  the  prime  contractor's 
facilities  and  those  to  be  subcontracted. 

Market  research  means  coUecting  and 
analyzing  information  about  capabilities 


within  the  market  to  satisfy  agency 
needs. 

Master  solicitation  means  a  dociunent 
containing  special  clauses  and 
provisions  that  have  been  identified  as 
essential  for  the  acquisition  of  a  specific 
type  of  supply  or  service  that  is 
acquired  repetitively. 

May  denotes  the  permissive. 
However,  the  words  "no  person  may 
*   *   *"  mean  that  no  person  is  required, 
authorized,  or  permitted  to  do  the  act 
described. 

Micro-purchase  means  an  acquisition 
of  suppUes  or  services  (except 
construction),  the  aggregate  amount  of 
which  does  not  exceed  $2,500,  except 
that  in  the  case  of  construction,  the  limit 
is  $2,000. 

Micro-purchase  threshold  means 
$2,500. 

Minority  Institution  means  an 
institution  of  higher  education  meeting 
the  requirements  of  section  1046(3)  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1067k),  including  a  Hispanic- 
serving  institution  of  higher  education, 
as  defined  in  section  316(b)(1)  of  the  Act 
(20  U.S.C.  1101a). 

Must  (see  "shall"). 

National  defense  means  any  activity 
related  to  programs  for  military  or 
atomic  energy  production  or 
construction,  military  assistance  to  any 
foreign  nation,  stockpiling,  or  space. 

Neutral  person  means  an  impartial 
third  parfy,  who  serves  as  a  mediator, 
fact  finder,  or  arbitrator,  or  otherwise 
functions  to  assist  the  parties  to  resolve 
the  issues  in  controversy.  A  neutral 
person  may  be  a  permanent  or 
temporary  officer  or  employee  of  the 
Federal  Government  or  any  other 
individual  who  is  acceptable  to  the 
parties.  A  neutral  person  must  have  no 
official,  financial,  or  personal  conflict  of 
interest  with  respect  to  the  issues  in 
controversy,  unless  the  interest  is  fully 
disclosed  in  writing  to  all  parties  and  all 
parties  agree  that  the  neutral  person 
may  serve  (5  U.S.C.  583). 

Nondevelopmental  item  means — 

(1)  Any  previously  developed  item  of 
supply  used  exclusively  for 
governmental  purposes  by  a  Federal 
agency,  a  State  or  local  government,  or 
a  foreign  government  with  which  the 
United  States  has  a  mutual  defense 
cooperation  agreement; 

(2)  Any  item  described  in  paragraph 
(1)  of  this  definition  that  requires  only 
minor  modification  or  modifications  of 
a  type  customarily  available  in  the 
commercial  marketplace  in  order  to 
meet  the  requirements  of  the  procuring 
department  or  agency;  or 

(3)  Any  item  of  supply  being 
produced  that  does  not  meet  the 


requirements  of  paragraphs  (1)  or  (2) 
solely  because  the  item  is  not  yet  in  use. 

Novation  agreement  means  a  legal 
instnunent — 

(1)  Executed  by  the— 

(i)  Contractor  (transferor); 
(ii)  Successor  in  interest  (transferee); 
and 
(iii)  Government;  and 

(2)  By  which,  among  other  things,  the 
transferor  guarantees  performance  of  the 
contract,  the  transferee  assumes  all 
obligations  imder  the  contract,  and  the 
Government  recognizes  the  transfer  of 
the  contract  and  related  assets. 

Offer  means  a  response  to  a 
solicitation  that,  if  accepted,  would  bind 
the  offeror  to  perform  the  resultant 
contract.  Responses  to  invitations  for 
bids  (sealed  bidding)  are  offers  called 
"bids"  or  "sealed  bids"  responses  to 
requests  for  proposals  (negotiation)  are 
offers  called  "proposals"  responses  to 
requests  for  quotations  (negotiation)  are 
not  offers  and  are  called  "quotes."  For 
unsolicited  proposals,  see  subpart  15.6. 

Option  means  a  unilateral  right  in  a 
contract  by  which,  for  a  specified  time, 
the  Government  may  elect  to  purchase 
additional  supplies  or  services  called  for 
by  the  contract,  or  may  elect  to  extend 
the  term  of  the  contract. 

Organizational  conflict  of  interest 
means  that  because  of  other  activities  or 
relationships  with  other  persons,  a 
person  is  unable  or  potentially  unable  to 
render  impartial  assistance  or  advice  to 
the  Government,  or  the  person's 
objectivity  in  performing  the  contract 
work  is  or  might  be  otherwise  impaired, 
or  a  person  has  an  unfair  competitive 
advantage. 

Overtime  means  time  worked  by  a 
contractor's  employee  in  excess  of  the 
employee's  normal  workweek. 

Overtime  premium  means  the 
difference  between  the  contractor's 
regular  rate  of  pay  to  an  employee  for 
the  shift  involved  and  the  higher  rate 
paid  for  overtime.  It  does  not  include 
shift  premium,  i.e.,  the  difference 
between  the  contractor's  regular  rate  of 
pay  to  an  employee  and  the  higher  rate 
paid  for  extra-pay-shift  work. 

Ozone-depleting  substance  means  any 
substance  the  Environmental  Protection 
Agency  designates  in  40  CFR  part  82 
as — 

(1)  Class  I,  including,  but  not  limited 
to,  chlorofluorocarbons,  halons,  carbon 
tetrachloride,  and  methyl  chloroform;  or 

(2)  Class  n,  including,  but  not  limited 
to,  hydrochlorofluorocarbons. 

Performance-based  contracting  means 
structuring  all  aspects  of  an  acquisition 
aroimd  the  purpose  of  the  work  to  be 
performed  as  opposed  to  either  the 
manner  by  which  the  work  will  be 


Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001 /Rules  and  Regulations  2125 


performed  or  broad  and  imprecise 
statements  of  work. 

Personal  services  contract  means  a 
contract  that,  by  its  express  terms  or  as 
administered,  makes  the  contractor 
personnel  appear  to  be,  in  effect. 
Government  employees  (see  37.104). 

Pollution  prevention  means  any 
practice  that — 

(l)(i)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(ii)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  and  contaminants; 

(2)  Reduces  or  eliminates  the  creation 
of  pollutants  through  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water,  or  other  resources;  or 

(3)  Protects  natural  resources  by 
conservation. 

Possessions  include  the  Virgin 
Islands,  Johnston  Island,  American 
Samoa,  Guam,  Wake  Island,  Midway 
Island,  and  the  Guano  Islands,  but  does 
not  include  Puerto  Rico,  leased  bases,  or 
toust  territories. 

Power  of  attorney  means  the  authority 
given  one  person  or  corporation  to  act 
for  and  obligate  another,  as  specified  in 
the  instrument  creating  the  power;  in 
corporate  suretyship,  an  instnmient 
under  seal  that  appoints  an  attorney-in- 
fact  to  act  in  behalf  of  a  surety  company 
in  signing  bonds  (see  also  "attorney-in- 
fact"  at  28.001). 

Preaward  survey  means  an  evaluation 
of  a  prospective  contractor's  capability 
to  perform  a  proposed  contract. 

Preponderance  of  the  evidence  means 
proof  by  information  that,  compared 
with  that  opposing  it,  leads  to  die 
conclusion  that  the  fact  at  issue  is  more 
probably  true  than  not. 

Pricing  means  the  process  of 
establishing  a  reasonable  amount  or 
amounts  to  be  paid  for  supplies  or 
services. 

Procurement  (see  "acquisition"). 

Procuring  activity  means  a  component 
of  an  executive  agency  having  a 
significant  acquisition  function  and 
designated  as  such  by  the  head  of  the 
agency.  Unless  agency  regulations 
specify  otherwise,  the  term  "procuring 
activity"  is  synonymous  with 
"contracting  activity." 

Projected  average  loss  means  the 
estimated  long-term  average  loss  per 
period  for  periods  of  comparable 
exposure  to  risk  of  loss. 

Proper  invoice  means  a  bill  or  written 
request  for  payment  that  meets  the 
minimum  standards  specified  in  the 


clause  at  52.232-25,  Prompt  Payment, 
52.232-26.  Prompt  Payment  for  Fixed- 
Price  Architect-Engineer  Contracts,  or 
52.232-27,  Prompt  Payment  for 
Construction  Contracts  (cJso  see 
32.905(e)),  and  other  terms  and 
conditions  contained  in  the  contract  for 
invoice  submission. 

Purchase  order,  when  issued  by  the 
Government,  meajis  an  offer  by  the 
Government  to  buy  supplies  or  services, 
including  construction  and  research  and 
development,  upon  specified  terms  and 
conditions,  using  simplified  acquisition 
procedures. 

Qualification  requirement  means  a 
Government  requirement  for  testing  or 
other  quality  assurance  demonstration 
that  must  be  completed  before  award  of 
a  contract. 

Qualified  products  list  (QPL)  means  a 
list  of  products  that  have  been 
examined,  tested,  and  have  satisfied  all 
applicable  qualification  requirements. 

Recovered  material  means  waste 
materials  and  by-products  recovered  or 
diverted  from  solid  waste,  but  the  term 
does  not  include  those  materials  and  by- 
products generated  from,  and  commonly 
reused  within,  an  original 
manufacturing  process.  For  use  in 
subpart  11.3  for  paper  and  paper 
products,  see  the  definition  at  11.301. 

Residual  value  means  the  proceeds, 
less  removal  and  disposal  costs,  if  any. 
realized  upon  disposition  of  a  tangible 
capital  asset.  It  usually  is  measured  by 
the  net  proceeds  from  the  sale  or  other 
disposition  of  the  asset,  or  its  fair  value 
if  the  asset  is  traded  in  on  another  asset. 
The  estimated  residual  value  is  a 
current  forecast  of  the  residual  value. 

Responsible  audit  agency  means  the 
agency  that  is  responsible  for 
performing  all  required  contract  audit 
services  at  a  business  unit. 

Responsible  prospective  contractor 
means  a  contractor  that  meets  the 
standards  in  9.104. 

Segment  means  one  of  two  or  more 
divisions,  product  departments,  plants, 
or  other  subdivisions  of  an  organization 
reporting  directly  to  a  home  office, 
usually  identified  with  responsibility 
for  profit  and/or  producing  a  product  or 
service.  The  term  includes — 

(1)  Government-owned  contractor- 
operated  (GOCO)  facilities;  and 

(2)  Joint  ventures  and  subsidiaries 
(domestic  and  foreign)  in  which  the 
organization  has — 

(i)  A  majority  ownership;  or 
(ii)  Less  than  a  majority  ownership, 
but  over  which  it  exercises  control. 

Self-insurance  means  the  assumption 
or  retention  of  the  risk  of  loss  by  the 
contractor,  whether  voluntarily  or 
involuntarily.  Self-insurance  includes 


the  deductible  portion  &f  purchased 
insurance. 

Senior  procurement  executive  means 
the  individual  appointed  pursuant  to 
section  16(3)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C. 
414(3))  who  is  responsible  for 
management  direction  of  the  acquisition 
system  of  the  executive  agency, 
including  implementation  of  the  unique 
acquisition  policies,  regulations,  and 
standards  of  the  executive  agency. 

Service-disabled  veteran-owned  small 
business  concern — 

(1)  Means  a  small  business  concern — 
(i)  Not  less  than  51  percent  of  which 

is  owned  by  one  or  more  service- 
disabled  veterans  or.  in  the  case  of  any 
publicly  owned  business,  not  less  than 
51  percent  of  the  stock  of  which  is 
owned  by  one  or  more  service-disabled 
veterans;  and 

(ii)  The  management  and  daily 
business  operations  of  which  are 
controlled  by  one  or  more  service- 
disabled  veterans  or.  in  the  case  of  a 
veteran  with  permanent  and  severe 
disability,  the  spouse  or  permanent 
caregiver  of  such  veteran. 

(2)  Service-disabled  veteran  means  a 
veteran,  as  defined  in  38  U.S.C.  101(2), 
with  a  disability  that  is  service- 
connected,  as  defined  in  38  U.S.C. 
101(16). 

Shall  denotes  the  imperative. 

Shipment  means  height  transported 
or  to  be  transported. 

Shop  drawings  means  drawings 
submitted  by  the  construction 
contractor  or  a  subcontractor  at  any  tier 
or  required  under  a  construction 
contract,  showing  in  detail  either  or 
both  of  the  following: 

(1)  The  proposed  fabrication  and 
assembly  of  structural  elements. 

(2)  The  installation  (i.e.,  form,  fit.  and 
attachment  details)  of  materials  or 
equipment. 

Should  means  an  expected  course  of 
action  or  policy  that  is  to  be  followed 
unless  inappropriate  for  a  particular 
circumstance. 

Signature  or  signed  means  the 
discrete,  verifiable  symbol  of  an 
individual  which,  when  affixed  to  a 
writing  with  the  knowledge  and  consent 
of  the  individual,  indicates  a  present 
intention  to  authenticate  the  writing. 
This  includes  electronic  symbols. 

Simplified  acquisition  procedures 
means  the  methods  prescribed  in  part 
13  for  making  purchases  of  supplies  or 
services. 

Simplified  acquisition  threshold 
means  $100,000.  except  that  in  the  case 
of  any  contract  to  be  awarded  and 
performed,  or  purchase  to  be  made, 
outside  the  United  States  in  support  of 
a  contingency  operation  (as  defined  in 
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10  U.S.C.  101(a)(13))  or  a  humanitarian 
or  peacekeeping  operation  (as  defined  in 
10  U.S.C.  2302(8)  and  41  U.S.C.  259(d)), 
the  term  means  $200,000. 

Single,  Govemmentwide  point  of 
entry,  means  the  one  point  of  entry  to 
be  designated  by  the  Administrator  of 
OFPP  that  will  allow  the  private  sector 
to  electronically  access  procurement 
opportimities  Govemmentwide. 

Small  business  subcontractor  means  a 
concern,  including  affiliates,  that  for 
subcontracts  valued  at — 

(1)  $10,000  or  less,  does  not  have 
more  than  500  employees;  and 

(2)  More  than  $10,000,  does  not  have 
employees  or  average  annual  receipts 
exceeding  the  size  standard  in  13  CFR 
part  121  (see  19.102)  for  the  product  or 
service  it  is  providing  on  the 
subcontract. 

Small  disadvantaged  business 
concern  (except  for  52.212-3(c)(2)  and 
52.219-l(b)(2)  for  general  statistical 
purposes  and  52.212-3(c)(7)(ii),  52.219- 
22(b)(2),  and  52.219-23(a)  for  joint 
ventures  under  the  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns),  means  an  offeror 
that  represents,  as  part  of  its  offer,  that 
it  is  a  small  business  under  the  size 
standard  applicable  to  the  acquisition; 
and  either — 

(1)  It  has  received  certification  as  a 
small  disadvantaged  business  concern 
consistent  with  13  CFR  part  124, 
subpart  B;  and 

(i)  No  material  change  in 
disadvantaged  ownership  and  control 
has  occurred  since  its  certification; 

(ii)  Where  the  concern  is  owned  by 
one  or  more  disadvantaged  individuals, 
the  net  worth  of  each  individual  upon 
whom  the  certification  is  based  does  not 
exceed  $750,000  after  taking  into 
account  the  applicable  exclusions  set 
forth  at  13  CFR  124.104(c)(2);  and 

(iii)  It  is  identified,  on  the  date  of  its 
representation,  as  a  certified  small 
disadvemtaged  business  concern  in  the 
data  base  maintained  by  the  Small 
Business  Administration  (PRO-Net);  or 

(2)  For  a  prime  contractor,  it  has 
submitted  a  completed  application  to 
the  Small  Business  Administration  or  a 
private  certifier  to  be  certified  as  a  small 
disadvantaged  business  concern  in 
accordance  with  13  CFR  part  124, 
subpart  B,  and  a  decision  on  that 
application  is  pending,  and  that  qo 
material  change  in  disadvantaged 
ownership  and  control  has  occurred 
since  it  submitted  its  application.  In  this 
case,  a  contractor  must  receive 
certification  as  a  small  disadvantaged 
business  by  the  Small  Business 
Administration  prior  to  contract  award. 

Sole  source  acquisition  means  a 
contract  for  the  purchase  of  supplies  or 


services  that  is  entered  into  or  proposed 
to  be  entered  into  by  an  agency  after 
soliciting  and  negotiating  with  only  one 
source. 

Solicitation  provision  or  provision 
means  a  term  or  condition  used  only  in 
solicitations  and  applying  only  before 
contract  award. 

Special  competency  means  a  special 
or  unique  capability,  including 
qualitative  aspects,  developed 
incidental  to  the  primary  functions  of 
the  Federally  Fimded  Research  and 
Development  Centers  to  meet  some 
special  need. 

State  and  local  taxes  means  taxes 
levied  by  the  States,  the  District  of 
Columbia,  Puerto  Rico,  possessions  of 
the  United  States,  or  their  political 
subdivisions. 

Substantial  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particidar  act  or 
omission  has  occurred. 

Substantially  as  follows  or 
substantially  the  same  as,  when  used  in 
the  prescription  and  introductory  text  of 
a  provision  or  clause,  means  that 
authorization  is  granted  to  prepare  and 
utilize  a  variation  of  that  provision  or 
clause  to  accommodate  requirements 
that  are  peculiar  to  an  individual 
acquisition;  provided  that  the  variation 
includes  the  salient  features  of  the  FAR 
provision  or  clause,  and  is  not 
inconsistent  with  the  intent,  principle, 
and  substance  of  the  FAR  provision  or 
clause  or  related  coverage  of  the  subject 
matter. 

Supplemental  agreement  means  a 
contract  modification  that  is 
accomplished  by  the  mutual  action  of 
the  parties. 

Supplies  means  all  property  except 
land  or  interest  in  land.  It  includes  (but 
is  not  limited  to)  public  works, 
buildings,  and  facilities;  ships,  floating 
equipment,  and  vessels  of  every 
character,  type,  and  description, 
together  with  parts  and  accessories; 
aircraft  and  aircraft  parts,  accessories, 
and  equipment:  machine  tools;  and  the 
alteration  or  installation  of  any  of  the 
foregoing. 

Surety  means  an  individual  or 
corporation  legally  liable  for  the  debt, 
default,  or  failure  of  a  principal  to 
satisfy  a  contractual  obligation.  The 
types  of  sureties  referred  to  are  as 
follows: 

(1)  An  individual  siuety  is  one 
person,  as  distinguished  firom  a  business 
entity,  who  is  liable  for  the  entire  penal 
amount  of  the  bond. 

(2)  A  corporate  siu«ty  is  licensed 
under  various  insurance  laws  and, 
under  its  charter,  has  legal  power  to  act 
as  surety  for  others. 


(3)  A  cosurety  is  one  of  two  or  more 
sureties  that  are  jointly  liable  for  the 
penal  sum  of  the  bond.  A  limit  of 
liability  for  each  surety  may  be  stated. 

Suspension  means  action  taken  by  a 
suspending  official  under  9.407  to 
disqualify  a  contractor  temporarily  from 
Government  contracting  and 
Government-approved  subcontracting;  a 
contractor  that  is  disqualified  is 
"suspended." 

Task  order  means  an  order  for 
services  placed  against  an  established 
contract  or  with  Government  sources. 

Taxpayer  Identification  Number  (TIN) 
means  the  niunber  required  by  the  IRS 
to  be  used  by  the  offeror  in  reporting 
income  tax  and  other  returns.  The  TIN 
may  be  either  a  Social  Security  Number 
or  an  Employer  Identification  Number. 

Unallowable  cost  means  any  cost  that, 
under  the  provisions  of  any  pertinent 
law,  regulation,  or  contract,  cannot  be 
included  in  prices,  cost- 
reimbursements,  or  settlements  under  a 
Government  contract  to  which  it  is 
allocable. 

Unique  and  innovative  concept,  when 
used  relative  to  an  unsolicited  research 
proposal,  means  that — 

(1)  In  the  opinion  and  to  the 
knowledge  of  the  Government  evaluator, 
the  meritorious  proposal — 

(i)  Is  the  product  of  original  thinking 
submitted  confidentially  by  one  source; 

(ii)  Contains  new,  novel,  or  changed 
concepts,  approaches,  or  methods; 

(iii)  Was  not  submitted  previously  by 
another;  and 

(iv)  Is  not  otherwise  available  within 
the  Federal  Government. 

(2)  In  this  context,  the  term  does  not 
mean  that  the  source  has  the  sole 
capability  of  performing  the  research. 

United  States,  when  used  in  a 
geographic  sense,  means  the  50  States 
and  the  District  of  Columbia,  except  as 
follows: 

(1)  For  use  in  subpart  22.8,  see  the 
definition  at  22.801. 

(2)  For  use  in  subpart  22.10,  see  the 
definition  at  22.1001. 

(3)  For  use  in  part  25,  see  the 
definition  at  25.003. 

(4)  For  use  in  subpart  47.4,  see  the 
definition  at  47.401. 

Unsolicited  proposal  means  a  written 
proposal  for  a  new  or  innovative  idea 
that  is  submitted  to  an  agency  on  the 
initiative  of  the  offeror  for  the  purpose 
of  obtaining  a  contract  with  the 
Government,  and  that  is  not  in  response 
to  a  request  for  proposals.  Broad  Agency 
Announcement,  Small  Business 
Innovation  Research  topic.  Small 
Business  Technology  Transfer  Research 
topic.  Program  Research  and 
Development  Announcement,  or  any 
other  Govenunent-initiated  solicitation 
or  program. 
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Value  engineering  means  an  analysis 
of  the  functions  of  a  program,  project, 
system,  product,  item  of  equipment, 
building,  facility,  service,  or  supply  of 
an  executive  agency,  performed  by 
qualified  agency  or  contractor 
personnel,  directed  at  improving 
performance,  reliability,  quality,  safety, 
and  life-cycle  costs  (section  36  of  the 
Office  of  Federal  Prociuement  Policy 
Act,  41  U.S.C.  401,  et  seq.).  For  use  in 
the  clause  at  52.248-2,  see  the 
definition  at  52.248-2(b). 

Value  engineering  change  proposal 
(VECP)-(1)  means  a  proposal  that — 

(i)  Requires  a  change  to  the  instant 
contract  to  implement;  and 

(ii)  Results  in  reducing  the  overall 
projected  cost  to  the  agency  without 
impairing  essential  functions  or 
characteristics,  provided  that  it  does  not 
involve  a  change — 

(A)  In  deliverable  end  item  quantities 
only; 

(B)  In  research  and  development 
(R&D)  items  or  R&D  test  quantities  that 
are  due  solely  to  results  of  previous 
testing  under  the  instant  contract;  or 

(C)  To  the  contract  type  only. 
(2)  For  use  in  the  clauses  at^ 

(i)  52.248-2,  see  the  definition  at 
52.248-2(b);  and 

(ii)  52.248-3,  see  the  definition  at 
52.248-3(b). 

Veteran-owned  small  business 
concern  means  a  small  business 
concern — 

(1)  Not  less  than  51  percent  of  which 
is  owned  by  one  or  more  veterans  (as 
defined  at  38  U.S.C.  101(2))  or,  in  the 
case  of  any  publicly  owned  business, 
not  less  than  51  percent  of  the  stock  of 
which  is  owned  by  one  or  more 
veterans;  and 

(2)  The  management  and  daily 
business  operations  of  which  are 
controlled  by  one  or  more  veterans. 

Virgin  material  means — 

(1)  Previously  unused  raw  material, 
including  previously  unused  copper, 
aliuninum,  lead,  zinc,  iron,  other  metal 
or  metal  ore;  or 

(2)  Any  undeveloped  resource  that  is, 
or  with  new  technology  wiU  become,  a 
source  of  raw  materials. 

Warranty  means  a  promise  or 
affirmation  given  by  a  contractor  to  the 
Govenunent  regarding  the  natiu-e, 
usefulness,  or  condition  of  the  supplies 
or  performance  of  services  furnished 
under  the  contract. 

Waste  reduction  means  preventing  or 
decreasing  the  amoimt  of  waste  being 
generated  through  waste  prevention, 
recycling,  or  purchasing  recycled  and 
environmentally  preferable  products. 

Women-owned  small  business 
concern  means  a  small  business 
concern — 


(1)  That  is  at  least  51  percent  owned 
by  one  or  more  women;  or,  in  the  case 
of  any  publicly  owned  business,  at  least 
51  percent  of  tiie  stock  of  which  is 
owned  by  one  or  more  women;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  mTsre  women. 

Writing  or  written  (see  "in  writing"). 
3c.  Revise  section  2.201  to  read  as 
follows: 

2.201    Contract  clause. 

Insert  the  clause  at  52.202-1, 
Definitions,  in  solicitations  and 
contracts  that  exceed  the  simplified 
acquisition  threshold.  If  the  contract  is 
for  personal  services,  construction, 
architect-engineer  services,  or 
dismantling,  demolition,  or  removal  of 
improvements,  use  the  clause  with  its 
Alternate  I.  The  contracting  officer  may 
include  additional  definitions,  provided 
they  are  consistent  with  the  clause  cind 
the  FAR. 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

4.  In  section  3.302,  add  an 
introductory  paragraph  to  read  as 
follows: 

3.302    Definitions. 

As  used  in  this  subpart — 

*  *        *        *        • ' 

5.  Amend  section  3.401  by  adding  an 
introductory  paragraph;  and  by 
removing  ",  as  used  in  this  subpart," 
from  the  definitions  "Bona  fide  agency", 
"Bona  fide  employee",  "Contingent 
fee",  and  "Improper  influence"  by.  The 
added  text  reads  as  follows: 

3.401    Definitions. 

As  used  in  this  subpart — 

*  *        *        *        * 

6.  In  section  3.501-1,  revise  the 
introductory  paragraph;  and  redesignate 
paragraphs  (a)  and  (b)  as  (1)  and  (2), 
respectively.  The  revised  text  reads  as 
follows: 

3.501-1    Definition. 

Buying-in,  as  used  in  this  section, 
means  submitting  an  offer  below 
anticipated  costs,  expecting  to — 

***** 

7.  Amend  section  3.502-1  by  adding 
an  introductory  paragraph;  removing  ", 
as  used  in  this  section,"  from  the 
definitions  "Kickback",  "Person", 
"Prime  contract",  "Prime  Contractor", 
"Prime  Contractor  employee",  and 
"Subcontract";  removing  ",  as  used  in 
this  section,  "  from  the  definition 
"Subcontractor";  and  redesignating 


paragraphs  (a)  and  (b)  as  (1)  and  (2), 
respectively.  The  added  text  reads  as 
follows: 

3.502-1     Definitions. 

As  used  in  this  section — 

***** 

8.  Add  an  introductory  paragraph  to 
section  3.901  to  read  as  follows: 

3.901     Definitions. 

As  used  in  this  subpart — 

***** 

PART  4— ADMINISTRATIVE  MATTERS 
4.501    [Reserved] 

9.  Remove  and  reserve  section  4.501. 
4.901    Definition. 

10.  In  section  4.901,  revise  the  section 
heading  as  set  forth  above;  and  remove 
the  definition  "Taxpayer  Identification 
Number  (TIN)." 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

5.202    [Amended] 

11.  In  section  5.202,  amend  paragraph 
(a)(8)  by  removing  "6.003"  and  adding 
"2.101"  in  its  place. 

12.  Amend  section  5.501,  by  adding 
an  introductory  paragraph;  by  removing 
",  as  used  in  this  subpart,"  fit)m  the 
definitions  "Advertisement"  and 
"Publication";  and  by  redesignating 
paragraphs  (a)  and  (b)  in  the  definition 
"Publication"  as  (1)  and  (2), 
respectively.  The  added  text  reads  as 
follows: 

5.501    Definitions. 
As  used  in  this  subpart — 


PART  6— COMPETITION    * 
REQUIREMENTS 

13.  Revise  section  6.000  to  read  as 
follows: 

6.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  to  promote  full  and  open 
competition  in  the  acquisition  process 
and  to  provide  for  full  and  open 
competition,  full  and  open  competition 
after  exclusion  of  sources,  other  than 
full  and  open  competition,  and 
competition  advocates.  This  part  does 
not  deal  with  the  results  of  competition 
(e.g.,  adequate  price  competition),  that 
are  addressed  in  other  parts  (e.g.,  part 
15). 

6.003    [Removed  and  Reserved] 

14.  Remove  and  reserve  section  6.003. 
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15.  Amend  section  6.302-1  by 
revising  paragraph  (a)(2)(i)(A)  to  read  as 
follows: 

6.302-1    Only  one  respon8it>ie  source  and 
no  ott>er  supplies  or  services  will  satisfy 
agency  requirements. 

(a)*  •  • 

(2)*  •  * 

(i)*  *  * 

(A)  Demonstrates  a  unique  and 
innovative  concept  (see  definition  at 
2.101),  or,  demonstrates  a  unique 
capability  of  the  source  to  provide  the 
particular  research  services  proposed; 


6.302-3    [Antended] 

16.  Amend  section  6.302-3  in 
paragraph  (a)(2)(iii)  by  removing  "(see 
33.201)". 

PART  7— ACQUISITION  PLANNING 

17.  Amend  section  7.101  by  adding  an 
introductory  paragraph;  removing  the 
definitions  "Acquisition  planning"  and 
"Design  to  cost";  and  by  removing  ",  as 
used  in  this  subpart,"  from  the 
definitions  "Acquisition  streamlining", 
and  "Planner".  The  added  text  reads  as 
follows: 

7.101    Definitions. 

As  used  in  this  subpart — 


7.501    [Resarvedl 

18.  Remove  and  reserve  section  7.501. 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

19.  In  section  8.501,  add  an 
introductory  paragraph;  and  remove  ",    . 
as  used  in  this  subpart,"  from  the 
definition  "Bureau  of  Land 
Management".  The  added  text  reads  as 
follows: 

8.501    Definitions. 

As  used  in  this  subpart — 

•  •        •        *        * 

20.  In  section  8.701,  add  an 
introductory  paragraph;  and  amend  the 
definitions  "Allocation",  "Central 
nonprofit  agency",  "Ck)mmittee",  and 
"Prociirement  List"  by  removing  ",  as 
used  in  this  subpart,".  The  added  text 
reads  as  follows: 

8.701     Definitions. 

As  used  in  this  subpart — 

•  *        •        •        * 

21.  Amend  section  8.801  by  adding  an 
introductory  paragraph;  and  "  removing 
",  as  used  in  this  subpart,"  from  the 
definition  "Related  supplies".  The 
added  text  reads  as  follows: 


8.801     Definitions. 

As  used  in  this  subpart — 

***** 

22.  Amend  section  8.1101  by  adding 
an  introductory  paragraph;  removing 
from  the  definition  "Leasing"  ",  as  used 
in  this  subpart,";  and  redesigna^ng 
paragraphs  (a)  and  (b)  in  the  definition 
"Motor  vehicle"  as  (1)  and  (2), 
respectively.  The  added  text  reads  as 
follows: 

8.1101    Definitions. 
As  used  in  this  subpart — 


PART  9— CONTRACTOR 
QUAUFICATIONS 

9.101    [Amended] 

23.  Amend  section  9.101  by  revising 
the  section  heading  to  read 
"Definition";  by  removing  the 
definitions  "Preaward  survey"  and 
"Responsible  prospective  contractor"; 
and  by  adding  ",  as  used  in  this 
subpart,"  after  the  word  "activity"  in 
the  definition  "Surveying  activity." 

24.  Amend  section  9.201  by  adding  an 
introductory  paragraph;  and  by 
removing  the  definitions  "Procuring 
activity",  "Qualification  requirement", 
and  "Qualified  prodikcts  list  (QPL)." 
The  added  text  reads  as  follows: 

9.201    Definitions. 

As  used  in  this  subpart — 

***** 

9.301     Definition. 

25.  Amend  section  9.301  by  revising 
the  section  heading  to  read  as  set  forth 
above;  and  by  removing  the  definitions 
"First  article"  and  "First  article  testing." 

9.400    [Amended] 

26.  Amend  section  9.400  in  paragraph 
(a)(2)  by  removing  "9.403"  and  addfing 
"2.101"  in  its  place. 

27.  Amend  section  9.403  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  the  definitions  "Adequate 
evidence",  "Conviction",  "Debarment", 
"Ineligible",  "List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocxuement 

Programs",  "Preponderance  of  the 
evidence",  and  "Suspension"; 

c.  In  the  definitions  "Affiliates", 
"Contractor",  "Debarring  official",  and 
"Suspending  official",  redesignate 
paragraphs  (a)  and  (b)  as  (1)  and  (2), 
respectively; 

d.  Amend  the  definitions  "Agency", 
"Contractor",  and  "Unfair  trade 
practices"  by  removing  ",  as  used  in  this 
subpart,"  and 


e.  In  the  definition  "Indictment" 
remove  "shall  be"  and  add  "is"  in  its 
place. 

The  added  text  reads  as  follows: 

9.403    Definitions. 

As  used  in  this  subpart — 
***** 

9.501     Definition. 

28.  Amend  section  9.501  as  follows: 

a.  Revise  the  section  heading  as  set 
forth  above; 

b.  In  the  definition  "Marketing 
consultant"  remove  "means"  and  add 
",  as  used  in  this  subpart,  means"  in  its 
place;  and  redesignate  paragraphs  (a) 
through  (d)  as  (1)  through  (4), 
respectively;  and 

c.  Remove  the  definition 
"Organizational  conflict  of  interest". 

9.601    [Amended] 

29.  Amend  section  9.601  in  the 
definition  "Contractor  team 
arrangement"  by  adding  ",  as  used  in 
this  subpart,"  after  the  word 
"arrangement"  the  first  time  it  is  used; 
and  by  redesignating  paragraphs  (a)  and 

(b)  as  (1)  and  (2),  respectively. 

9.701     [Amended] 

30.  Amend  section  9.701  by 
redesignating  paragraphs  (a)  and  (b)  as 
(1)  and  (2),  respectively,  and  paragraphs 

(c)  introductory  text,  (c)(1),  and  (c)(2)  as 
(3),  (3){i),  and  (3)(ii),  respectively. 

PART  11— DESCRIBING  AGENCY 
NEEDS 

31.  Amend  section  11.601  by  adding 
an  introductory  paragraph;  and  by 
removing  ",  as  used  in  this  subpart," 
from  the  definitions  "Authorized 
program",  "Controlled  materials",  and 
"Delegate  Agency".  The  added  text 
reads  as  follows: 

11.601    Definitions. 

As  used  in  this  subpart — 


PART  13— SIMPURED  ACQUISITION 
PROCEDURES 

13.001    [Amended] 

32.  Amend  section  13.001  by 
removing  the  definition  "Purchase 
order". 

13.501    [Amended] 

33.  Amend  section  13.501  in 
paragraph  (a)(l)(i)  by  removing  "6.003" 
and  adding  "2.101"  in  its  place. 

PART  14— SEALED  BIDDING 

34.  Revise  section  14.203-3  to  read  as 
follows: 
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14.203-3    IMaster  solicitation. 

The  master  solicitation  is  provided  to 
potential  sources  who  are  requested  to 
retain  it  for  continued  and  repetitive 
use.  Individual  solicitations  must 
reference  the  date  of  the  ciurent  master 
solicitation  and  identify  any  changes. 
The  contracting  officer  must — 

(a)  Make  available  copies  of  the 
master  solicitation  on  request;  and 

(b)  Provide  the  cognizant  contract 
administration  activity  a  current  copy  of 
the  master  solicitation. 

PART  15-CONTRACTING  BY 
NEGOTIATION 

35.  Amend  section  15.001  by  adding,   • 
in  alphabetical  order,  the  defiiiitions 
"Deficiency"  and  "Weakness"  to  read  as 
follows: 

15.001     Definitions. 

Deficiency  is  a  material  failure  of  a 
proposal  to  meet  a  Government 
requirement  or  a  combination  of 
significant  weaknesses  in  a  proposal 
that  increases  the  risk  of  unsuccessful 
contract  performance  to  an  unacceptable 
level. 
***** 

Weakness  means  a  flaw  in  the 
proposal  that  increases  the  risk  of 
unsuccessful  contract  performance.  A 
"significant  weakness"  in  the  proposal 
is  a  flaw  that  appreciably  increases  the 
risk  of  imsuccessful  contract 
performance. 

15.301    [Reserved] 

36.  Remove  and  reserve  section 
15.301. 

37.  Amend  section  15.401  as  follows: 
-    a.  Add  an  introductory  paragraph; 

b.  Remove  the  definitions  "Cost  or 
pricing  data",  "Cost  realism",  "Forward 
pricing  rate  agreement",  "Forward 
pricing  rate  reconunendation",  and 
"Information  other  than  cost  or  pricing 
data";  and 

c.  Remove  ",  as  used  in  this  subpart," 
frtjm  the  definitions  "Price"  and 
"Subcontract".  The  added  text  reads  as 
follows: 

15.401     Definitions. 

As  used  in  this  subpart — 


15.402       [Amended] 

38.  Amend  section  15.402  as  follows: 

a.  In  the  introductory  paragraph 
remove  "shall"  and  add  "must"  in  its 
place; 

b.  In  the  introductory  text  of 
paragraph  (a)  remove  "shall"  each  time 
it  is  used  (twice)  and  add  "must"  in  its 
place; 


c.  In  paragraph  (a)(2)(ii)  remove 
"15.401"  and  add  "2.101"  in  its  place; 
and 

d.  In  paragraph  (a)(3),  second 
sentence,  remove  "shall"  and  add 
"must"  in  its  place. 

15.403-1    [Amended] 

39.  Amend  section  15.403-1  in  the 
first  sentence  of  paragraph  (c)(3)  by 
removing  "(c)(1)  or  (2)"  and  adding 
"(3)(i)  or  (ii)"  in  its  place. 

15.403-4    [Amended] 

40.  Amend  section  15.403-4  in 
paragraph  (c)  by  removing  "shall"  each 
time  it  is  used  (twice)  and  adding 
"must"  in  its  place;  and  by  removing 
"15.401"  and  adding  "2.101"  in  its 
place. 

15.406-2    [Amended] 

41.  Amend  section  15.406-2 
paragraph  (a)  by  removing  "shall"  each 
time  it  is  used  (twice)  and  adding 
"must"  in  its  place;  and  by  removing 
from  the  first  sentence  of  the  Certificate 
of  Current  Cost  or  Pricing  Data  "15.401" 
and  adding  "2.101"  in  its  place. 

42.  Amend  section  15.407-2  by 
revising  paragraph  (b)  to  read  as  follows: 

15.407-2    Make-or-buy  programs. 

***** 

(b)  Definition.  Make  item,  as  used  in 
this  subsection,  means  an  item  or  work 
effort  to  be  produced  or  performed  by 
the  prime  contractor  or  its  affiliates, 
subsidiaries,  or  divisions. 


15.408    [Amended] 

43.  In  section  15.408,  amend  Table 
15-2,  which  follows  paragraph  (m)(4), 
by  adding  a  comma  after  the  word 
"title"  in  paragraph  A.  (11)  of  the 
General  Instructions;  and  by  removing 
from  paragraph  C.  "15.401"  and  adding 
"2.101"  in  its  place. 

15.601    [Amended] 

44.  Amend  section  15.601  by 
removing  the  definition  "Unsolicited 
proposal." 

15.604    [Amended] 

45.  Amend  section  15.604  in  the 
introductory  text  of  paragraph  (a), 
second  sentence,  by  removing  "shall" 
and  adding  "must"  in  its  place;  and  in 
paragraph  (a)(1)  by  removing  "15.601" 
and  adding  "2.101"  in  its  place. 

PART  17— SPECIAL  CONTRACTING 
METHODS 

17.103    [Amended] 

46.  Amend  section  17.103  in  the 
definition  "Cancellation"  by 


redesignating  paragraphs  (a)  and  (b)  as 
(1)  and  (2),  respectively. 

17.201    [Reserved] 

47.  Remove  and  reserve  section 
17.201. 

17.501    [Amended] 

48.  In  section  17.501,  add  ",  as  used 
in  this  subpart,"  after  the  word 
"acquisition". 

PART  19— SMALL  BUSINESS 
PROGRAMS 

49.  Amend  section  19.001  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  In  the  definitions  "Concern",  "Fair 
market  price",  and  "Industry"  remove  ", 
as  used  in  this  part,";  and 

c.  Remove  the  definitions 
"HUBZone",  "HUBZone  small  business 
concern",  "Labor  surplus  area",  "Labor 
surplus  area  concern",  "Small 
disadvantaged  business  concern",  and 
"Women-owned  small  business 
concern".  The  added  text  reads  as 
follows: 

19.001     Definitions. 

As  used  in  this  part — 
***** 

50.  Amend  section  19.101  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  In  the  definition  of  "Affiliates" — 

•  Remove  "As  used  in  this  subpart, 
business"  and  add  "Business"  in  its 
place; 

•  Redesignate  paragraphs  (a)  through 
(g)  as  (1)  through  (7),  respectively; 

•  In  the  newly  designated  paragraph 
(3),  redesignate  paragraphs  (1)  through 
(3)  as  (ij  through  (iii),  respectively; 

•  In  the  newly  designated  paragraph 
(6),  redesignate  paragraphs  (1)  through 
(3)  as  (i)  through  (iii),  respectively; 

•  In  the  newly  designated  paragraph 
(7),  redesignate  paragraphs  (1)  through 
(5)  as  (i)  through  (v),  respectively; 

•  In  the  newly  designated  paragraph 
(7)(i)  redesignate  paragraphs  (i)  and  (ii) 
as  (A)  and  (B),  respectively; 

•  In  the  newly  designated  paragraph 
(7)(i)(B),  redesignate  paragraphs  (A)  and 
(B)  as  (2)  and  (2),  respectively;  and 

•  In  the  newly  designated  paragraph 
(7)(v),  remove  "(g)(l)(i)  and  (ii)"  and 
add  "(7)(i)(A)  and  (B)"  in  its  place;  and 

c.  In  the  definition  "Annual  receipts", 
redesignate  paragraphs  (1)  and  (2)  as  (i) 
and  (ii),  respectively;  redesignate 
paragraphs  (a)  and  fb)  as  (1)  and  (2). 
respectively;  and  in  the  newly 
designated  paragraph  (2)  remove 
"paragraph  (a)  above"  and  add 
"paragraph  (1)  of  this  definition"  in  its 
place.  The  added  text  reads  as  follows: 
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19.101    Explanation  of  tonns. 

As  used  in  this  subpart — 

***** 

51.  In  section  19.701,  add  an 
introductory  paragraph;  and  remove  the 
definition  "Small  business 
subcontractor".  The  added  text  reads  as 
follows: 

19.701     DafinitlDns. 

As  used  in  this  subpart — 

***** 

19.703    [Amended] 

52.  Amend  section  19.703  in 
paragraph  (a)(1)  by  removing  "in  2.101 
or  19.001"  and  adding  "(see  2.101  and 
19.001)"  in  its  place. 

53.  Amend  section  19.902  by  revising 
the  section  heading  and  the 
introductory  paragraph  to  read  as 
follows: 

19.902    Designated  SBA  district 

A  designated  SBA  district  is  the 
geographic  area  served  by  any  of  the 
following  SBA  district  offices: 


PART  22— APPUCAT10N  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.103-1     Definition. 

54.  Amend  section  22.103-1  by 
revising  the  section  heading  to  read  as 
set  forth  above;  in  the  definition 
"Normal  workweek"  by  redesignating 
paragraphs  (a)  and  (b)  as  (1)  and  (2), 
respectively;  and  by  removing  the 
definitions  "Overtime",  "Overtime 
premiiun",  and  "Shift  premium". 

55.  Amend  section  22.401  as  follows: 

a.  Add  a  new  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  subpart," 
from  the  definitions  "Building"  or 
"work",  "Construction,  alteration,  or 
repair",  "Public  building"  or  "public 
wdbk",  and  "Wages". 

c.  Amend  the  definition  "Laborers  or 
mechanics"  as  follows — 

•  Remove  ",  as  used  in  this  subpart,"; 

•  Redesignate  paragraphs  (a)  through 
(d)  as  (1)  through  (4),  respectively; 

•  In  the  newly  designated  paragraph 
(2),  redesignate  paragraphs  (1)  and  (2)  as 
(i)  and  (ii),  respectively;  and  redesignate 
paragraphs  (i)  and  (ii)  as  (A)  and  (B), 
respectively;  and 

•  In  the  newly  designated  paragraph 
(4),  remove  "paragraph  (c)"  and  add 
"paragraph  (3)"  in  its  place;  and 

d.  Amend  the  definition  "Site  of  the 
work"  as  follows: 

•  Remove  ",  as  used  in  this  subpart,"; 

•  Redesignate  paragraphs  (a)  through 
(c)  as  (1)  through  (3),  respectively; 


•  In  the  newly  designated  paragraph 
(1),  remove  "paragraph  (b)"  and  add 
"paragraph  (2)"  in  its  place;  and 

•  In  the  newly  designated  paragraph 
(2),  remove  "paragraph  (c)"  and  add 
"paragraph  (3)"  in  its  place.  The  added 
text  reads  as  follows: 

22.401     Definitions. 

As  used  in  this  subpart — 

***** 

56.  Amend  section  22.1001  by  adding 
an  introductory  paragraph;  revising  the 
definition  "Act  or  Service  Contract 
Act";  and  removing  ",  as  used  in  this 
subpart,"  bom  the  definitions 
"Contractor",  "Multiple  year  contracts", 
"Notice",  "Service  contract",  and 
"United  States".  The  added  and  revised 
text  reads  as  follows: 

22.1001    Definitions. 

As  used  in  this  subpart — 

Act  or  Service  Contract  Act  means  the 
Service  Contract  Act  of  1965. 


22.1102    [Amended] 

57.  In  the  first  sentence  of  section 
22.1102,  add  ",  as  used  in  this  subpart," 
after  "Professional  employee". 

58.  Amend  section  22.1202,  by  adding 
an  introductory  paragraph;  aad 
removing  "as  used  in  this  subpart," 
from  the  definitions  "Building  service 
contract",  "Public  building"  and 
"Service  employee".  The  added  text 
reads  as  follows: 

22.1202    Definitions. 

As  used  in  this  subpart — 


PART  23— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

59.  Amend  section  23.503  by  adding 
an  introductory  paragraph;  removing  ", 
as  used  in  this  subpart,"  bora  the 
definition  "Controlled  substance";  and 
removing  the  definition  "Drug-free 
workplace".  The  added  text  reads  as 
follows: 

23.503    Definitions. 
As  used  in  this  subpart — 


23J02    [Reserved] 

60.  Remove  and  reserve  section 
23.802. 

23.904    [Amended] 

61.  In  section  23.904,  add  ",  as  used 
in  this  subpart,"  after  "Toxic 
chemicals". 


PART  24— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

62.  Amend  section  24.101  by  adding 
an  introductory  paragraph;  and  by 
removing  ",  as  used  in  this  subpart,". 
&x)m  the  definitions  "Agency", 
"Individual",  "Maintain",  "Operation  of 
a  system  of  records",  "Record",  and 
"System  of  records  on  individuals".  The 
added  text  reads  as  follows: 

24.101    Definitions. 
As  used  in  this  subpart — 


PART  26— OTHER  SOCIOECONOMIC 
PROGRAMS 

26.301    [Reserved] 

63.  Remove  and  reserve  section 
26.301. 

PART  27— PATENTS,  DATA,  AND 
COPY  RIGHTS 

64.  Amend  section  27.301  by  adding 
an  introductory  paragraph;  and  by 
removing  ",  as  used  in  this  subpart," 
frt>m  the  definitions  "Invention", 
"Made".  "Nonprofit  organization", 
"Practical  application",  "Small  business 
firm",  and  "Subject  invention".  The 
added  text  reads  as  follows: 

27.301    Definitions. 

As  used  in  this  subpart — 

***** 

65.  Amend  section  27.401  by  adding 
an  introductory  paragraph;  removing  the 
definition  "Computer  software";  and 
removing  ",  as  used  in  this  subpart," 
from  the  definitions  "Data",  "Form,  fit, 
and  function  data",  "Limited  rights", 
"Limited  rights  data"  (both  definitions), 
"Restricted  computer  software", 
"Restricted  rights".  "Technical  data", 
and  "Unlimited  rights".  The  added  text 
reads  as  follows: 

27.401     Definitions. 
As  used  in  this  subpart — 


PART  28— 60NDS  AND  INSURANCE 

66.  Amend  section  28.001  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  part," 
fit)m  the  definition  "Attorney-in-fact"; 
and  in  the  parenthetical  add  "at  2.101" 
after  the  word  "attorney"; 

c.  In  the  definition  "Bid  guarantee", 
redesignate  paragraphs  (a)  and  (b)  as  (1) 
and  (2),  respectively; 

d.  In  the  definition  "Bond", 
redesignate  paragraphs  (a)  through  (f)  as 
(1)  through  (6),  respectively;  and 

e.  Remove  the  definitions 
"Insurance",  "Irrevocable  letter  of  credit 
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(ILC)".  "Power  of  attorney",  and 
"Surety".  The  added  text  reads  as 
follows: 

28.001     Definitions. 

As  used  in  this  part — 

***** 

28.308    [Amended] 

67.  Amend  section  28.308  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"{see  31.001)". 

PART  29— TAXES 

29.301    [Reserved] 

68.  Remove  and  reserve  section 
29.301. 

PART  31 -CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

69.  Amend  section  31.001  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Revise  the  definition  "Actual 
costs"; 

c.  In  the  definition  "Actuarial  cost 
method",  remove  "that  uses"  and  add 
"which  uses",  in  its  place; 

d.  Remove  the  definition  "Business 
unit"; 

e.  Revise  the  definitions  "Cost 
objective"  and  "Final  cost  objective"; 

I.  Remove  ",  as  used  in  this  part," 
bom  the  definition  "Fiscal  year"; 

g.  Remove  the  definition  "General  and 
administrative  (G&A)  expense"; 

h.  Revise  the  definition  "Indirect  cost 
pools"; 

i.  Remove  ",  as  used  in  this  part"  from 
the  definitions  "Job";  Job  class  of 
employees";  and  "Labor  market"; 

t  Remove  the  definition  "Pricing"; 
.  Revise  the  definition  "Profit 
center";  and 

1.  Remove  the  definitions  "Projected 
average  loss",  "Residual  value", 
"Segment",  "Self-insurance",  and 
"Unallowable  cost". 
The  added  text  reads  as  follows: 

31.001    Definitions. 

As  used  in  this  part — 

***** 

Actual  costs  means  (except  for 
subpart  31.6)  amounts  determined  on 
the  basis  of  costs  incurred,  as 
distinguished  from  forecasted  costs. 
Actual  costs  include  standard  costs 
properly  adjusted  for  applicable 
variances. 
***** 

Cost  objective  means  (except  for 
subpart  31.6)  a  function,  organizational 
subdivision,  contract,  or  other  work  unit 
for  which  cost  data  are  desired  and  for 
which  provision  is  made  to  accumulate 
and  measure  the  cost  of  processes, 
products,  jobs,  capitalized  projects,  etc. 


Final  cost  objective  means  (except  for 
subparts  31.3  and  31.6)  a  cost  objective 
that  has  allocated  to  it  both  direct  and 
indirect  costs  and,  in  the  contractors 
acciunulation  system,  is  one  of  the  final 
accumiUation  points. 
***** 

Indirect  cost  pools  means  (except  for 
subparts  31.3  and  31.6)  groupings  of 
incurred  costs  identified  with  two  or 
more  cost  objectives  but  not  identified 
specifically  with  any  final  cost 
objective. 
*        *        *        *        * 

Profit  center  means  (except  for 
subparts  31.3  and  31.6)  the  smallest 
organizationally  independent  segment 
of  a  company  charged  by  management 
with  profit  and  loss  responsibilities. 
***** 

70.  Amend  section  31.205-17  as 
follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  the  paragraph  designation 
bom  paragraph  "(a)"; 

c.  Redesignate  paragraphs  (b)  through 
(d)  as  (1)  through  (3),  respectively;  and 
in  newly  designated  paragraph  (1), 
redesignate  paragraphs  (1)  and  (2)  as  (i) 
and  (ii),  respectively;  and 

d.  Remove  ",  as  used  in  this 
subsection,"  fit)m  the  definitions  "Costs 
of  idle  facilities  or  idle  capacity", 
"Facilities",  "Idle  capacity",  and  "Idle 
faciUties";.  The  added  text  reads  as 
follows: 

31 .205-1 7    Idle  facilities  and  idle  capacity 
costs. 

As  used  in  this  subsection — 


71.  Amend  section  31.205-18  in  the 
heading  of  paragraph  (a)  by  adding  "As 
used  in  this  subsection — "  after  the 
word  "Definitions.";  removing  ",  as 
used  in  this  subsection,"  frt>m  the 
definitions  "Applied  research",  "Bid 
and  proposal  (B&P)  costs",  "Company", 
"Development",  "Independent  research 
and  development  (IR&D)"  and  "Systems 
and  other  concept  formulation  studies"; 
and  revising  the  definition  "Basic 
research"  to  read  as  follows: 

31 .205-1 8    Independent  research  and 
development  and  bid  and  proposal  costs. 

(a)*   •   * 

Basic  research  (see  2.101). 


31.205-32    [Amended] 

72.  Amend  section  31.205-32  in  the 
first  sentence  by  removing  "are  those" 
and  adding  "means  costs"  in  its  place; 
and  in  the  second  sentence  by  removing 
"Such"  and  adding  "These"  in  its  place. 


31.205-33    [Amended] 

73.  Amend  section  31.205-33  in  the 
first  sentence  of  paragraph  (a)  bv 
removing  "subpart,  are"  and  adding 
"subsection,  means"  in  its  place.    ^ 

31.205-39    [Amended] 

74.  Amend  the  second  sentence  of 
section  31.205-39  by  removing  the  word 
"such". 

31.205-47    [Amended] 

75.  Amend  section  31.205-47  in  the 
heading  of  paragraph  (a)  by  adding  "As 
used  in  this  subpart — "  after 
"Definitions.",  and  by  removing  the 
definition  "Conviction";  and  in 
paragraph  (f)(5)  by  redesignating 
paragraphs  (i)  &  (ii)  as  (A)  and  (B),  and 
(1)  and  (2)  as  (i)  and  (ii),  respectively. 
The  added  text  reads  as  follows: 

31.205-47    Costs  related  to  legal  and  other 
proceedings. 

(a)  Definitions.  As  used  in  this 
subpart — 


PART  32— CONTRACT  RNANCING 

76.  Amend  section  32.001  by  adding 
an  introductory  paragraph;  adding,  in 
alphabetical  order,  the  definitions 
"Commercial  interim  payment", 
"Delivery  payment",  and  "Due  date"; 
and  removing  ",  as  used  in  this  part," 
from  the  definition  "Contract  action". 
The  added  text  reads  as  follows: 

32.001     Definitions. 

As  used  in  this  part — 

Commercial  interim  payment  means 
any  payment  that  is  not  a  commercial 
advance  payment  or  a  delivery  payment. 
These  payments  are  contract  financing 
payments  for  prompt  payment  purposes 
(i.e.,  not  subject  to  the  interest  penalty 
provisions  of  the  Prompt  Payment  Act 
in  accordance  with  subpart  32.9).  A 
commercial  interim  payment  is  given  to 
the  contractor  after  some  work  has  been 
done,  whereas  a  commercial  advance 
payment  is  given  to  the  contractor  when 
no  work  has  been  done. 
***** 

Delivery  payment  means  a  payment 
for  accepted  supplies  or  services, 
including  payments  for  accepted  partial 
deliveries.  Commercial  financing 
payments  are  liquidated  by  deduction 
from  these  payments.  Delivery 
payments  are  invoice  payments  for 
prompt  payment  purposes. 

Due  date  means  the  date  on  which 
payment  should  be  made. 
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32.006-2    Dvflnltlon. 

77.  Amend  section  32.006-2  by 
revising  the  section  heading 

to  read  as  set  forth  above;  by  removing 
the  introductory  paragraph;  by  adding  ", 
as  used  in  this  section,"  after  the  word 
"official"  in  the  definition  "Remedy 
coordination  official";  and  by  removing 
the  definition  "Substantial  evidence". 

32.113    [Aimndad] 

78.  Amend  section  32.113  in 
paragraph  (e)  by  removing  "part  6"  and 
adding  "2.101"  in  its  place. 

79.  Amend  section  32.202-2,  by 
revising  the  first  sentence  in  the 
definition  "Commercial  advance 
payment";  and  by  revising  the 
definitions  "Ck)inmercial  interim 
payment"  and  "Delivery  payment"  to 
read  as  follows: 

32.202-2    Types  of  peymwite  for 
cofnmorcial  Itwn  purclvMas. 

***** 

Commercial  advance  payment,  as 
used  in  this  subsection,  means  a 
payment  made  before  any  performance 
of  work  under  the  contract.  *  *  * 

(Commercial  interim  payment  (see 
32.001). 

Delivery  payment  (see  32.001). 

32.202-3    [Amended] 

80.  Amend  section  32.202-3  in 
paragraphs  (d)  and  (e)  by  removing 
"32.202-2"  and  adding  "32.001"  in  its 
place. 

81.  Amend  section  32.301  by  adding 
an  introductory  paragraph;  and  by 
removing  ",  as  used  in  this  subpart," 
from  the  definitions  "Borrower", 
"Guaranteed  loan"  or  "V  loan",  and 
"Guaranteeing  agency".  The  added  text 
reads  as  follows: 

32.301    Deflnitione. 
As  used  in  this  subpart — 


32.801    [Amended] 

82.  Amend  section  32.801  by 
removing  the  definition  "Assignment  of 
claims". 

83.  Amend  section  32.902  by  adding 
an  introductory  paragraph;  removing  ", 
as  used  in  this  subpart,"  from  the 
definitions  "Contract  financing 
payment".  "Day",  "Designated  billing 
office,"  and  "Invoice  payment";  by 
removing  the  definitions  "Due  date", 
"Invoice",  and  "Proper  invoice";  and  by 
removing  "which"  from  the  definition 
"Specified  payment  date"  the  first  time 
it  appears  and  adding  "that"  in  its 
place.  The  added  text  reads  as  follows: 


32.902    Definitions. 

As  used  in  this  subpart — 

***** 

84.  Amend  section  32.1102  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  the  definition  "Electronic 
Funds  Transfisr"; 

c.  Remove  frt)m  the  definition  "EFT 
information"  "EFT  information"  and 
add  "Electronic  Funds  Transfer 
information '(EFT)"  in  its  place;  and 

d.  Remove  ",  as  used  in  this  part," 
from  the  definition  "Govemmentwide 
commercial  purchase  card".  The  added 
text  reads  as  follows: 

32.1102    Definitions. 
As  used  in  this  subpart — 


PART  33— PROTESTS,  DISPUTES. 
AND  APPEALS 

85.  Amend  section  33.101  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  In  the  definition  "Day"  redesignate 
paragraphs  (a)  and  (b)  as  (1)  and  (2), 
respectively;  and  in  the  newly 
designated  paragraph  (2),  redesignate 
paragraphs  (1)  and  (2)  as  (i)  and  (ii), 
respectively; 

c.  Remove  ",  as  used  in  this  subpart," 
fitjm  the  definitions  "Day",  "Filed",  and 
"Interested  party  for  the  purpose  of 
filing  a  protest";  and 

d.  Remove  ",  as  used  in  this  subpart," 
bom  the  definition  "Protest"  and 
redesignate  paragraphs  (a)  through  (d), 
as  (1)  throu^  (4),  respectively.  The 
added  text  reads  as  follows: 

33.101    Definitions. 

As  used  in  this  subpart — 

***** 

86.  Amend  section  33.201  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Revise  the  first  sentence  of  the 
definition  "Accrual  of  a  claim"; 

c.  Remove  "as  used  in  this  subpart," 
from  the  definitions  "Claim"  and 
"Defective  certification"; 

d.  Remove  ",  as  used  in  this  part," 
from  the  definition  "Misrepresentation 
of  feet"; 

e.  In  the  introductory  paragraph  of  the 
definition  "Issue  in  confroversy" 
remove  "which"  and  add  "that"  in  its 
place;  and 

f.  Remove  the  definition  "Neutral 
person". 

The  added  and  revised  text  reads  as 
follows: 

33.201    Definitions. 

As  used  in  this  subpart — 
Accrual  of  a  claim  means  the  date 
when  all  events,  that  fix  the  alleged 
liability  of  either  the  Government  or  the 
contractor  and  permit  assertion  of  the 


claim,  were  known  or  should  have  been 
known.  *  *  * 


PART  34— MAJOR  SYSTEM 
ACQUISITION 

34.001    [Amended] 

87.  Amend  section  34.001  in  the 
definition  "Effective  competition"  by 
removing  "which"  and  adding  "that" 
(twice)  in  its  place. 

34.101    [Amended] 

88.  Amend  section  34.101  in  the 
definition  "Item  of  supply"  by  removing 
"for  the  purpose  of'  and  adding  "as 
used  in"  in  its  place. 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.001    [Amended] 

89.  Amend  section  35.001  by 
removing  the  definitions  "Basic 
research",  "Broad  agency 
announcement",  "Cost  sharing",  and 
"Federally  Funded  Research  and 
Development  Centers  (FFRDC's)". 

90.  Amend  section  35.017  in 
paragraph  (b)  by  adding  an  introductory 
paragraph;  by  removing  ",  as  used  in 
this  section,"  frt>m  the  definitions 
"Nonsponsor"  and  "Primary  sponsor"; 
and  by  removing  the  definition  "Special 
competency".  The  added  text  reads  as 
follows: 

35.017    Federslly  Funded  Research  and 
Development  Centers. 

***** 

(b)  Definitions.  As  used  in  this 
section — 


PART  3fr-CONSTRUCTK>N  AND 
ARCHITECT-ENGINEER  CONTRACTS 

91.  Amend  section  36.102  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  part" 
from  the  definitions  "Contract", 
"Design",  "Design-bid-build",  "Design- 
build",  "Firm",  "Plans  and 
specifications",  "Record  drawings",  and 
"Two-phase  design-build  selection 
procedures";  and 

c.  Remove  the  definitions  "Architect- 
engineer  services",  "As-built  drawings", 
and  "Shop  drawings". 

36.102    Definitions. 
As  used  in  this  part — 


36.601-3    [Amended] 

92.  Amend  section  36.601-3  in 
paragraph  (d)  by  removing  "36.102"  and 
adding  "2.101 "  in  its  place. 
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PART  37— SERVICE  CONTRACTING 

93.  Amend  section  37.101  by  adding 
an  introductory  paragraph;  by  removing 
the  definitions  "Performance-based 
contracting"  and  "Personal  services 
contract";  and  in  the  definition  "Service 
contract"  by  redesignating  paragraphs 
(a)  through  (i)  as  (1)  through  (9), 
respectively.  The  added  text  reads  as 
follows: 

37.101    Definitions. 
As  used  in  this  part — 


37.103  [Amended] 

94.  Amend  section  37.103  in 
paragraph  (a)(1)  by  removing  "in 
37.101"  and  adding  "at  2.101  and 
37.101"  in  its  place. 

37.104  [Amended] 

95.  Amend  section  37.104  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"As  indicated  in  37.101,  a"  and  adding 
"A"  in  its  place. 

37.201    [Amended] 

96.  Amend  section  37.201  by 
removing  ",  as  used  in  this  subpart," 
from  the  definition  "Covered 
personnel";  and  by  redesignating 
paragraphs  (a)(1)  through  (a)(6)  as  (a)(i) 
through  (a)(vi),  paragraphs  (a)  through 
(c)  as  (1)  through  (3),  respectively. 

37.502    [Amended] 

97.  Amend  section  37.502  in 
paragraph  (a)(3)  by  removing  "36.102" 
and  adding  "2.101"  in  its  place. 

PART  39— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

98.  Amend  section  39.002  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  part," 
firom  the  definitions  "Modular 
contracting"  and  "National  security 
system"; 

c.  In  the  definition  "National  security 
system",  redesignate  paragraphs  (a) 
through  (e)  as  (1)  through  (5), 
respectively;  and 

d.  In  the  definition  "Year  2000 
compliant",  remove  "as  used  in  this 
part,  means,"  and  add  "means"  after  the 
word  "technology,". 

The  added  text  reads  as  follows: 
39.002    Definitions. 
As  used  in  this  part — 


PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

42.001    [Reserved] 

99.  Remove  and  reserve  section 
42.001. 

42.302    [Amended] 

100.  Amend  section  42.302  in  the  last 
sentence  of  the  introductory  text  of 
paragraph  (a)  by  removing  "(see 
42.001)"  and  adding  "(see  2.101)"  in  its 
place. 

42.503-2    [Amended] 

101.  Amend  section  42.503-2  by 
removing  "(see  43.101)"  from  the  fourth 
sentence. 

42.701    Definition. 

102.  Amend  section  42.701  as  follows: 

a.  Revise  the  section  heading  as  set 
forth  above; 

b.  In  the  introductory  paragraph  of  the 
definition  "Billing  rate"  remove 
"means"  and  add  "as  used  in  this 
subpart  means",  and  redesignate 
paragraphs  (a)  and  (b)  as  (1)  and  (2), 
respectively;  and 

c.  Remove  the  definitions  "Business 
unit",  "Final  indirect  cost  rate", 
"Forward  pricing  rate  agreement", 
"Indirect  cost",  and  "Indirect  cost  rate". 

42.1201    [Reserved] 

103.  Remove  and  reserve  section 
42.1201. 

PART  43— CONTRACT 
MODIFICATIONS 

104.  Amend  section  43.101  by  adding 
an  introductory  paragraph;  by  removing 
the  definitions  "Change  order", 
"Contract  modification",  and 
"Supplemental  agreement",  and  the 
introductory  text  of  the  definition 
"Effective  date"  including  the  heading 
Effective  date. 

The  added  text  reads  as  follows: 

43.101    Definitions. 

As  used  in  this  part — 

***** 

105.  Amend  section  43.103  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

43.103    Types  of  contract  modifications. 

***** 

(b)  *  *  * 

(3)  Make  changes  authorized  by 
clauses  other  than  a  changes  clause  (e.g., 
Property  clause,  Options  clause,  or 
Suspension  of  Work  clause);  and 


PART  44— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

106.  Amend  section  44.101  by  adding 
an  introductory  paragraph;  by  removing 
the  definition  "Consent  to  subcontract"; 
and  by  removing  ",  as  used  in  this  part," 
from  the  definitions  "Contractor", 
"Subcontract",  and  "Subcontractor". 
The  added  text  reads  as  follows: 

44.101     Definitions. 

As  used  in  this  part — 


PART  46— QUALITY  ASSURANCE 

107.  Amend  section  46.101  by  adding 
an  introductory  paragraph;  by  removing 
",  as  used  in  this  part,"  from  the 
definitions  "Acceptance"  and 
"Conditional  acceptance";  and  by 
removing  the  definitions  "Commercial 
item",  "Inspection",  and  "Latent 
defect".  The  added  text  reads  as  follows: 

46.101    Definitions. 

As  used  in  this  part — 


46.701    [Reserved] 

108.  Remove  and  reserve  section 
46.701. 

109.  Amend  section  46.710  by  adding 
a  sentence  to  the  end  of  paragraphs 
(a)(1)  and  (b)(1)  to  read  as  follows: 

46.710    Contract  clauses. 

***** 

(a)(1)  *   *   *  If  the  contractor's  design 
rather  than  the  Government's  design 
will  be  used,  insert  the  word  "design" 
before  "material"  in  paragraph  (b)(l)(i). 

***** 

(b)(1)*   *   *  If  the  contractor's  design 
rather  than  the  Government's  design 
will  be  used,  insert  the  word  "design" 
before  "material"  in  paragraph  (b)(1). 


PART  47— TRANSPORTATION 

110.  Amend  section  47.001  by  adding 
an  introductory  paragraph;  by  removing 
"as  used  in  this  part"  from  the 
definition  "Common  carrier",  and 
removing  the  definitions  "F.o.b.", 
"F.o.b.  origin",  "F.o.b.  destination", 
"Freight",  and  "Shipment".  The  added 
text  reads  as  follows: 

47.001     Definitions. 

As  used  in  this  part — 

***** 

111.  Amend  section  47.201  by  adding 
an  introductory  paragraph:  and 
removing  ",  as  used  in  this  subpart" 
from  the  definitions  "General  freight", 
"Household  goods",  and  "Office 
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furniture".  The  added  text  reads  as 
follows: 

47.201    DeflnMons. 

As  used  in  this  subpart — 

***** 

112.  Amend  section  47.401  by  adding 
an  introductory  paragraph;  and  by 
removing  ",  as  used  in  this  subpa^," 
from  the  definition  "United  States".  The 
added  text  reads  as  follows: 

47.401     Definitions. 

As  used  in  this  subpart — 

***** 

113.  Amend  section  47.501  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  subpart" 
from  the  definitions  "Government 
vessel",  "Privately  owned  U.S.-flag 
commercial  vessel",  and  "U.S.-flag 
vessel; 

c.  In  the  definition  "Privately  owned 
U.S.-flag  commercial  vessel" 
redesignate  paragraphs  (a)  through  (d)  as 
(1)  through  (4). 

The  added  text  reads  as  follows: 

47.501    Definitions. 

As  used  in  this  subpart — 


PART  48— VALUE  ENGINEEmNG 

114.  Amend  section  48.001  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  part," 
from  the  definitions  "Acquisition 
savings'%  "Collateral  costs",  "Collateral 
savings",  "Contracting  office", 
"Contractor's  development  and 
implementation  costs",  and  "Value 
engineering  proposal"; 

c.  hi  the  definition  "Acquisition 
savings"  redesignate  paragraphs  (a) 
through  (c)  as  (1)  through  (3), 
respectively; 

d.  Revise  the  newly  designated 
paragraph  (1); 

e.  In  the  newly  designated  paragraphs 
(2)  and  (3),  remove  "which"  and  add 
"that"  in  their  places; 

f.  In  the  definition  "Futiire  unit  cost 
reduction",  "Instant  contract",  "Sharing 
base".  "Sharing  period",  and  "Unit", 
remove  ",  as  used  in  this  part,"; 

g.  In  the  definition  "Future  unit  cost 
reduction",  redesignate  paragraphs  (a) 
and  (b)  as  (1)  and  (2),  respectively;  and 
in  the  newly  designated  paragraph  (2) 
remove  "which"  and  add  "that"  in  its 
place: 

h.  Revise  the  definition  "Government 
costs";  and 

i.  Remove  the  definitions  "Value 
engineering"  and  "Value  engineering 
change  proposal  (VECP)". 

The  added  and  revised  text  reads  as 
follows: 


48.001    Definitions. 

As  used  in  this  part — 
***** 

Acquisition  savings  *  *  * 
(1)  Instant  contract  savings,  that  are 
the  net  cost  reductions  on  the  contract 
under  which  the  VECP  is  submitted  and 
accepted,  and  that  are  equal  to  the 
instant  unit  cost  reduction  multiplied 
by  the  number  of  instant  contract  units 
affected  by  the  VECP,  less  the 
contractor's  allowable  development  and 
implementation  costs; 
***** 

Government  costs  means  those  agency 
costs  that  result  directly  from 
developing  and  implementing  the 
VECP,  such  as  any  net  increases  in  the 
cost  of  testing,  operations,  maintenance, 
and  logistics  support.  The  term  does  not 
include  the  normal  administrative  costs 
of  processing  the  VECP  or  any  increase 
in  instant  contract  cost  or  price  resulting 
from  negative  instant  contract  savings, 
except  tiat  for  use  in  52.248-3,  see  the 
definition  at  52.248-3(b). 


PART  4»^TERMINATION  OF 
CONTRACTS 

115.  Amend  section  49.001  as  follows: 

a.  Add  an  introductory  paragraph; 

b.  Remove  ",  as  used  in  this  part," 
from  the  definitions  "Claim", 
"Continued  portion  of  the  contract", 
"Other  work",  and  "Settlement 
proposal"; 

«-  c.  Remove  the  definitions  "Effiective 
date  of  termination"  and  "Termination 
contracting  officer";  and 

d.  Revise  the  definition  "Settlement 
agreement". 

The  added  and  revised  text  reads  as 
follows: 

49.001    Definitions. 

As  used  in  this  part — 

***** 

Settlement  agreement  means  a  written 
agreement  in  the  form  of  a  contract 
modification  settling  all  or  a  severable 
portion  of  a  settlement  proposal. 


PART  50— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

116.  Amend  section  50.001  by  adding 
an  introductory  paragraph;  and 
removing  ",  as  used  in  this  part,"  from 
the  definitions  "Approving  authority" 
and  "Secretarial  level".  The  added  text 
reads  as  follows: 

50.001    Definitions. 

As  used  in  this  part — 


PART  52— SOUCfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.101    [Amended] 

117.  Amend  section  52.101  in  the 
heading  of  paragraph  (a)  by  removing 
"Definitions"  and  adding  "Definition" 
in  its  place;  and  by  removing  the 
definitions  "Alternate",  "Contract 
clause"  or  "clause",  "Solicitation 
provision"  or  "provision",  and 
"Substantially  as  follows"  or 
"substantially  the  same  as". 

118.  Amend  section  52.202-1  as 
follows: 

a.  Revise  the  introductory  paragraph, 
the  date  of  the  clause,  and  paragraphs 
(a)  and  (d)  of  the  clause; 

b.  Remove  paragraph  (f)  and 
redesignate  paragraph  (e)  as  (f),  and  add 
a  new  paragraph  (e); 

c.  In  the  newly  designated  paragraph 
(f)(2),  remove  "(e)(1)"  and  add  "(f)(1)" 
in  its  place;  and  in  the  newly  designated 
(f)(3)  remove  "(e)(1)  or  (e)(2)"  and  add 
"(f)(1)  or  (f)(2)"  in  its  place;  and 

d.  In  Alternate  I  of  tne  clause,  remove 
"(Apr  1984)"  and  add  "(Mar  2001)"  in 
its  place;  and  remove  "paragraph  (c)" 
and  add  "paragraph  (g)"  in  its  place. 
The  revised  and  new  text  reads  as 
follows: 

52.202-1    Definitions. 

As  prescribed  in  section  2.201,  insert 
the  following  clause: 

DEFINrnONS  (MAR  2001) 

(a)  Agency  head  or  head  of  the  agency 
means  the  Secretary  (Attorney  General, 
Administrator,  Governor,  Chairperson,  or 
other  chief  official,  as  appropriate)  of  the 
agency,  unless  otherwise  indicated, 
including  any  deputy  or  assistant  chief 
official  of  the  executive  agency. 
***** 

(d)  Component  means  any  item  supplied  to 
the  Government  as  peut  of  an  end  item  or  of 
another  component,  except  that  for  use  in 
52.225-9,  and  52.225-11  see  the  definitions 
in  52.225-g(a)  and  52.225-1 1(a). 

(e)  Contracting  Officer  means  a  person  with 
the  authority  to  enter  into,  administer,  and/ 
or  terminate  contracts  and  make  related 
determinations  and  findings.  The  term 
includes  certain  authorized  representatives  of 
the  Contracting  Officer  acting  within  the 
limits  of  their  authority  as  delegated  by  the 
Contracting  Officer. 
***** 

(End  of  clause) 

52.212-3    [Amended] 

119.  Amend  section  52.212-3  in  the 
heading  of  the  clause  by  removing 
"(OCT  2000)"  and  adding  "(MAR 
2001)"  in  its  place;  and  in  paragraph  (a) 
in  the  definition  "Women-owned  small 
business  concern"  by  removing  from 
paragraph  (1)  "Which"  and  "women  or" 
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I  nd  adding  "That"  and  "women;  or"  in 
their  places,  respectively. 

120.  Amend  section  52.214-21  by 
revising  the  date  of  the  provision  and 
the  first  sentence  in  paragraph  (a). 

52.214-21    Descriptive  Literature. 

***** 

DESCRIPTIVE  LITERATURE  (MAR  2001) 

(a)  Descriptive  Literature,  as  used  in  this 
provision,  means  information  [e.g.,  cuts, 
illustrations,  drawings,  and  brochures)  that  is 
submitted  as  part  of  a  bid.  *  •  • 


121.  Amend  section  52.215-1  by 
revising  the  date  of  the  provision;  and 
in  paragraph  (a)  of  the  provision  by 
revising  the  definition  "In  writing"  or 
"written"  to  read  as  follows: 

52.21  S-1    Instructions  to  Offerors— 
Competitive  Acquisition. 


w 


INSTRUCTIONS  TO  OFFERORS— 
COMPETITIVE  ACQUISITION  (MAR  2001) 

(a)*  *  * 

In  writing,  writing,  or  wriffen  means  any 
worded  or  numbered  expression  that  can  be 
read,  reproduced,  and  later  communicated, 
and  includes  electronically  transmitted  and 
stored  information. 


52.219-1    [Amended] 

122.  Amend  section  52.219-1  in  the 
provision  heading  by  removing  "(OCT 
2000)"  and  adding  "(MAR  2001)"  in  its 
place;  and  in  paragraph  (c)  under  the 
definition  "Women-owned  small 
business  concern",  by  removing  from 
paragraph  (1)  "Which"  and  "women  or" 
and  adding  "That"  and  "women;  or"  in 
their  places,  respectively. 

I    123.  Amend  section  52.219-23  by 
Revising  the  date  of  the  clause;  and  in 
paragraph  (a)  of  the  clause  by  revising 
the  definition  "Minority  institution"  to 
read  as  follows: 

52.219-23    Notice  of  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns. 


NOTICE  OF  PRICE  EVALUATION 
ADJUSTMENT  FOR  SMALL 
DISADVANTAGED  BUSINESS  CONCERNS 
(MAR  2001) 


II 


(a)*   •   * 

Minority  institution  means  an  institution  of 
igher  education  meeting  the  requirements  of 
Section  1046(3)  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1067k,  including  a 
Hispanic-serving  institution  of  higher 
education,  as  defined  in  Section  316(b)(1)  of 
the  Act  (20  U.S.C.  1101a)). 


52.223-6    [Amended] 

124.-125.  Amend  section  52.223-6  in 
the  clause  heading  by  removing  "(JAN 
1997)"  and  adding  "(MAR  2001)"  in  its 
place:  and  in  the  definition  "drug-free 
workplace"  by  removing  "at  which" 
and  adding  "where"  in  its  place. 

126.  Amend  section  52.223-11  by 
revising  the  date  of  the  clause  and 
paragraph  (a)  of  the  clause  to  read  as 
follows: 

52.223-11    Ozone-Depleting  Substances. 

***** 

OZONE-DEPLETING  SUBSTANCES  (MAR 
2001) 

(a)  Definition.  Ozone-depleting  substance, 
as  used  in  this  clause,  means  any  substance 
the  Environmental  Protection  Agency 
designates  in  40  CFR  part  82  as — 

(1)  Class  I,  including,  but  not  limited  to, 
chlorofluorocarbons,  halons,  carbon 
tetrachloride,  and  methyl  chloroform;  or 

(2)  Class  II,  including,  but  not  limited  to, 
hydrochlorofluorocarbons. 
***** 

127.  Revise  section  52.226-2  to  read 
as  follows:. 

52.226-2    Historically  Blacit  College  or 
University  and  Minority  Institution 
Representation. 

As  prescribed  in  26.304,  insert  the 
following  provision: 

HISTORICALLY  BLACK  COLLEGE  OR 
UNIVERSITY  AND  MINORITY 
INSTITUTION  REPRESENTATION  (MAR 
2001) 

(a)  Definitions.  As  used  in  this  provision — 
Historically  black  college  or  university 

means  an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2.  For  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration,  and 
the  Coast  Guard,  the  term  also  includes  any 
nonprofit  research  institution  that  was  an 
integral  part  of  such  a  college  or  university 
before  November  14, 1986. 

Minority  institution  means  an  institution  of 
higher  education  meeting  the  requirements  of 
Section  1046(3)  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1067k,  including  a 
Hispanic-serving  institution  of  higher 
education,  as  defined  in  Section  316(b)(1)  of 
the  Act  (20  U.S.C.  1101a)). 

(b)  Representation.  The  offeror  represents 
that  it— 

[  ]  is  [  1  is  not  a  historically  black  college 
or  university; 

[  ]  is  [  ]  is  not  a  minority  institution. 
(End  of  provision) 

52.232-25,  52.232-26,  and  52.232-27 
[Amended] 

128.  Amend  sections  52.232-25, 
52.232-26,  and  52.232-27  in  the  clause 
headings  by  removing  "(JUN  1997)"  and 
adding  "(MAR  2001)"  in  its  place;  and 
in  the  third  sentence  of  the 
undesignated  introductory  paragraph  by 


removing  "section  32.902"  and  adding 
"sections  2.101  and  32.902"  in  its  place. 

129.  Amend  section  52.242-3  in  the 
clause  heading  by  removing  "(OCT 
1995)"  and  adding  "(MAR  2001)"  in  its 
place;  and  by  revising  paragraph  (c)  to 
read  as  follows: 

52.242-3    Penalties  for  Unallowabie  Costs. 

***** 

(c)  The  Contractor  shall  not  include  in 
any  proposal  any  cost  that  is 
imallowable,  as  defined  in  Subpart  2.1 
of  the  FAR,  or  an  executive  agency 
supplement  to  the  FAR. 
***** 

130.  Amend  section  52.246-3  as 
follows: 

a.  In  the  clause  heading,  remove 
"(APR  1984)"  and  add  "(MAR  2001)"  in 
its  place; 

b.  In  the  heading  of  paragraph  (a),  add 
"As  used  in  this  clause — "  after  the 
word  "Definitions"; 

c.  In  the  definition  "Contractor's 
managerial  personnel,"  remove  ",  as 
used  in  this  clause,",  and  in  paragraph 
(2)  remove  "at  which"  and  add  "where" 
in  its  place;  and 

d.  In  the  definition  "Supplies," 
remove  ",  as  used  in  this  clause.". 

131.  Amend  section  52.246-6  as 
follows: 

a.  In  the  clause  heading,  remove  "Qan 
1986)"  and  add  "(Mar  2001)"  in  its 
place; 

b.  In  the  heading  of  paragraph  (a),  add 
"As  used  in  this  clause — "  after  the 
word  "Definitions."; 

c.  In  the  definition  "Contractor's 
managerial  personnel,"  remove  ",  as 
used  in  this  clause,",  and  in  paragraph 
(2)  remove  "at  which"  and  add  "where" 
in  its  place;  and 

d.  In  the  definition  "Materials." 
remove  ",  as  used  in  this  clause,". 

132.  Amend  section  52.246-6  as 
follows: 

a.  In  the  clause  heading,  remove 
"(Apr  1984)"  and  add  "(Mar  2001)"  in 
its  place; 

b.  In  the  heading  of  paragraph  (a),  add 
"As  used  in  this  clause — "  after  the 
word  "Definitions."; 

c.  In  the  definition  "Contractor's 
managerial  personnel,"  remove  ",  as 
used  in  this  clause,",  and  in  paragraph 
(2)  remove  "at  which"  and  add  "where" 
in  its  place;  and 

d.  In  the  definition  "Work,"  remove  ", 
as  used  in  this  clause,". 

133.  Amend  section  52.246-17  by 
revising  the  introductory  paragraph,  the 
date  of  the  clause,  and  paragraph  (a)  of 
the  clause  to  read  as  follows: 
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52^46-17    Warranty  of  Supplies  of  a 
Noncomplex  Nature. 

As  prescribed  in  46.710(a)(1).  insert  a 
clause  substantially  as  follows: 

WARRANTY  OF  SUPPLIES  OF  A 
NONCOMPLEX  NATURE  (MAR  2001) 

(a)  Definitions.  As  used  in  this  clause — 
Acceptance  means  the  act  of  an  authorized 
representative  of  the  Government  by  which 
the  Government  assumes  for  itself,  or  as  an 
agent  of  another,  ownership  of  existing 
supplies,  or  approves  specific  services  as 
partial  or  complete  performance  of  the 
contract. 

Supplies  means  the  end  items  furnished  by 
the  Contractor  and  related  services  required 
under  this  contract.  The  word  does  not 
include  "data." 
***** 

134.  Amend  section  52.246-18  by 
revising  the  introductory  paragraph,  the 
date  of  the  clause,  and  paragraph  (a)  of 
the  clause  to  read  as  follows: 

52^46-18    Warranty  of  Supplies  of  a 
Complex  Nature. 

As  prescribed  in  46.710(b)(1),  insert  a 
clause  substantially  as  follows: 

WARRANTY  OF  SUPPLIES  OF  A  COMPLEX 
NATURE  (MAR  2001) 

(a)  Definitions.  As  used  in  this  clause — 
Acceptance  means  the  act  of  an  authorized 
representative  of  the  Government  by  which 
the  Government  assumes  for  itself,  or  as  an 
agent  of  another,  ownership  of  existing  and 
identified  supplies,  or  approves  specific 
services  rendered,  as  partial  or  complete 
performance  of  the  contract. 

Supplies  means  the  end  items 
furnished  by  the  Contractor  and  related 
services  required  under  this  contract 
The  word  does  not  include  "data." 
***** 

135.  Amend  section  52.246-19  by 
revising  the  introductory  paragraph,  the 
date  of  the  clause,  and  paragraph  (a)  of 
the  clause  to  read  as  follows: 

52.246-19    Warranty  of  Systems  and 
Equipment  under  Performance 
Specifications  or  Design  Criteria. 

As  prescribed  in  46.710(c)(1),  the 
contracting  officer  may  insert  a  clause 
substantially  as  follows: 

WARRANTY  OF  SYSTEMS  AND 
EQUIPMENT  UNDER  PERFORMANCE 
SPEQFICATIONS  OR  DESIGN  CRITERIA 
(MAR  2001) 

(a)  Definitions.  As  used  in  this  clause — 

Acceptance  means  the  act  of  an  authorized 
representative  of  the  Government  by  which 
the  Government  assumes  for  itself,  or  as  an 
agent  of  another,  ownership  of  existing  and 
identified  supplies,  or  approves  specific 
services  rendered,  as  partial  or  complete 
performance  of  the  contract. 

Defect  means  any  condition  or 
characteristic  in  any  supplies  or  services 
furnished  by  the  Contractor  under  the 
contract  that  is  not  in  compliance  with  the 
requirements  of  the  contract. 

Supplies  means  the  end  items  furnished  by 
the  Contractor  and  related  services  required 


under  this  contract.  Except  when  this 
contract  includes  the  clause  entitled 
Warranty  of  Data,  supplies  also  mean  "data." 

***** 

136.  Amend  section  52.246-20  by 
revising  the  introductory  paragraph  and 
the  date  of  the  clause;  and  in  paragraph 
(a)  of  the  clause  by  removing  the 
paragraph  heading  "Definitions"  and 
adding  "Definition"  in  its  place;  and  by 
removing  the  definition  "Correction". 
The  revised  text  reads  as  follows: 

52.246-20    Warranty  of  Services. 

As  prescribed  in  46.710(d),  insert  a 
clause  substantially  as  follows: 

WARRANTY  OF  SERVICES  (MAR  2001) 
***** 

[FR  Doc.  01-11  Filed  1-9-01;  8:45  am) 
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General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMKIARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Section 
802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
and  the  Cost  Accounting  Standards 
(CAS)  Board's  final  rule.  Applicability, 
Thresholds  and  Waiver  of  Cost 
Accounting  Standards  Coverage.  The 
FAR  rule  revises  CAS  applicability 
requirements,  dollar  thresholds,  and 
waiver  requirements. 
DATES:  Effective  Date:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 


(202)  501-1900.  Please  cite  FAC  97-22, 
FAR  case  2000-301. 
SUPPLEIMENTARY  INF0RIMAT10N: 

A.  Background 

Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65)— 

•  Revised,  at  41  U.S.C.  422(fl(2)(B), 
the  categories  of  contracts  and 
subcontracts  that  are  exempt  fi'om  all 
CAS  requirements; 

•  Required  the  Administrator  for 
Federal  Procurement  Policy  to  revise  the 
rules  and  procedures  issued  under  41 
U.S.C.  422(f)  to  increase  the  dollar 
threshold  for  full  CAS  coverage  from 
$25  million  to  $50  million;  and 

•  Revised  41  U.S.C.  422(f)  to  permit 
the  head  of  an  executive  agency  to 
waive  the  applicability  of  CAS  under 
certain  conditions. 

In  response  to  Public  Law  106-65,  the 
CAS  Board  in  the  Office  of  Federal 
Prociu-ement  Policy  published  an 
interim  rule  in  the  Federal  Register  on 
February  7,  2000  (65  FR  5990).  The  CAS 
Board  rule.  Applicability,  Thresholds 
and  Waiver  of  Cost  Accounting 
Standards  Coverage,  amended  the 
regulations  at  48  CFR  part  9903  to 
implement  Section  802.  After  analysis 
of  public  comments,  the  CAS  Board 
converted  its  interim  rule  to  a  final  rule, 
with  no  change,  and  published  the  final 
rule  in  the  Federal  Register  on  June  9, 
2000  (65  FR  36768). 

DoD,  GSA,  and  NASA  published  an 
interim  rule  in  the  Federal  Register  at 
65  FR  36028,  June  6,  2000.  One 
respondent  submitted  public  comments 
on  the  interim  rule.  The  Councils 
considered  all  comments  before 
agreeing  to  convert  the  interim  rule  to 
a  final  rule  without  change. 

This  FAR  rule— 

•  Amends  the  provision  at  FAR 
52.230-1,  Cost  Accoimting  Standards 
Notices  and  Certification,  to  remove  the 
requirement  that  a  contractor  or 
subcontractor  must  have  received  at 
least  one  CAS-covered  contract 
exceeding  $1  million  ("trigger  contract") 
to  be  subject  to  "full  CAS  coverage," 
since  the  CAS  Board  removed  this 
"trigger  contract"  amoimt  from  its 
corresponding  solicitation  provision. 
Cost  Accounting  Standards  Notices  and 
Certification,  at  48  CFR  9903.201-3.  The 
CAS  Board  added  a  new  "trigger 
contract"  dollar  amoimt  of  $7.5  million 
at  psH-agraph  (b)(7)  of  48  CFR  9903.201- 
1,  CAS  applicability,  which  is  already 
referenced  at  FAR  30.201-1; 

•  Revises  FAR  30.201-4(b)(l), 
Disclosure  and  consistency  of  cost 
accoimting  practices,  and  amends  the 
provision  at  FAR  52.230-1  to  reflect 
changes  made  by  the  CAS  Board  to 
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increase  the  dollar  threshold  for  full 
CAS  coverage  from  $25  million  to  $50 
million;  and 

•  Revises  the  CAS  waiver  procedures 
and  conditions  at  FAR  30.201-5,  as 
required  by  Section  802  of  Pub.  L.  106- 
65. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because 
contracts  and  subcontracts  with  small 
businesses  are  exempt  irom  all  CAS 
requirements  in  accordance  with  48 
CFR  9903.201-l(b)(3). 

C  Paperwork  Reduf:tion  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subiects  in  48  CFR  Parts  30  and 
S2 

Government  procurement. 

Dated:  December  22,  2000. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division 

Interim  Rule  Adopted  as  Final  Without 
Change 

.    Accordingly,  DoD,  GSA,  and  NASA 
adopt  the  interim  rule  amending  48  CFR 
parts  30  and  52,  which  was  published 
in  the  Federal  Register  at  65  FR  36028, 
June  6,  2000,  as  a  final  rule  without 
change. 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 
[FR  Doc.  01-12  Filed  1-9-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAC  97-22;  FAR  Case  1999-016;  Item  HI] 

RIN  9000-AI74 

Federal  Acquisition  Regulation; 
Advance  Payments  for  Non- 
Commercial  Items 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  permit  federally 
insured  credit  unions  to  participate  in 
the  maintenance  of  special  accounts  for 
advance  pajrments. 
DATE:  Effective  Date:  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  OlSon.  at  (202)  501-4755.  Please 
cite  FAC  97-22,  FAR  case  1999-016. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Prior  to  publication  of  this  final  FAR 
rule,  FAR  Subpart  32.4,  Advance 
Payments  for  Non-Conunercial  Items, 
required,  unless  exempted  by  FAR 
32.409-3(e)  or  (f),  that  contractors 
deposit  advance  payments  in  special 
accounts  separate  from  their  general  or 
other  funds.  FAR  32.411  and  other  FAR 
text  excluded  credit  unions  from 
participating  in  the  maintenance  of 
these  special  accoimts  by  requiring  that 
contractors  establish  these  special 
accounts  only  at  banks  that  are  members 
of  the  Federal  Reserve  System  (FRS)  or 
insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  However, 
many  credit  unions  are  federally 
insured  through  the  National  Credit 
Union  Administration  (NCUA). 
Therefore,  these  credit  imions  also  are 
able  to  provide  the  Government  a 
measure  of  security  for  Federal  funds 
advanced  to  contractors. 

This  final  rule  amends  FAR  Subpart 
32.4  and  FAR  52.232-12  to  change 


certain  terminology  (e.g.,  change  the 
word  "bank"  to  "financial  institution") 
to  provide  contractors  an  additional 
option  of  depositing  advance  payments 
in  special  accounts  maintained  by  credit 
luiions  that  are  federally  insured  by 
NCUA.  This  revision  will  foster 
competition  among  financial 
institutions  that  are  in  the  business  of 
providing  special  accounts  for  advance 
payment  funds,  without  increasing  the 
risk  to  the  Government. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  25614,  May  2,  2000.  Two 
respondents  submitted  public 
comments  on  the  proposed  rule.  The 
Councils  considered  all  comments 
before  agreeing  to  convert  the  proposed 
rule  to  a  final  rtile  without  clumge. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  only  applies  to  the  very  limited 
number  of  contractors  that  receive 
advance  payments  and  deposit  these 
payments  in  special  accounts. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 

Dated:  December  22,  2000. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  32  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 
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PART  32— CONTRACT  RNANCING 

2.  Revise  paragraph  (a)(1)  of  section 
32.407  to  read  as  follows: 


32.407 

(a)*  *  * 

(1)  The  published  prime  rate  of  the 
financial  institution  (depository)  in 
which  the  special  account  (see  32.409- 
3)  is  established:  or 


32.408    [Amended] 

3.  Amend  paragraph  (b)(4)  of  section 
32.408  by  removing  "bank"  both  times 
it  appears  and  adding  "financial 
institution"  in  its  place. 

4.  Amend  section  32.409-3  as  follows: 

a.  In  paragraph  (a)  remove  "bank"  and 
add  "special"  in  its  place; 

b.  ]n  paragraphs  (b)(2),  (c)(2),  and  (e) 
remove  "bank". 

c.  Revise  paragraph  {f){l):  and 

d.  In  paragraph  (g)  remove  "bank" 
both  times  it  appears. 

The  revised  text  reads  as  follows: 

32.409-3    Security,  supervision,  and 
covenants. 

***** 

(1)  The  use  under  a  cost- 
reimbursement  contract  of  Federal 
funds  deposited  in  the  contractor's 
account  at  a  fiucincial  institution 
(without  the  contractor  acquiring  title  to 
the  funds);  and 
***** 

5.  In  section  32.410,  revise  the  second 
sentence  in  paragraph  (a)(4)  of  the 
"Findings,  Determination,  and 
Authorization  for  Advance  Payments 
Findings"  to  read  as  follows: 

32.410  Findings,  determination,  and 
authorization. 
***** 

(a)*  *  * 

(4)  *  •  *  The  clause  requires  that  all 
payments  will  be  deposited  in  a  special 
account  at  the  Contractor's  financial 
institution  and  that  the  Government  will 
have  a  paramount  lien  on  (i)  the  credit 
balance  in  the  special  account,  (ii)  any 
supphes  contracted  for,  and  (iii)  any  material 
or  other  property  acquired  for  performance  of 
the  contract.  *  *  • 
***** 

6.  Revise  32.411  to  read  as  follows: 

32.41 1  Agreement  for  special  account  at  a 
financial  institution. 

The  contracting  officer  must  use 
substantially  the  following  form  of 
agreement  for  a  special  accoimt  for 
advance  payments: 
Agreement  for  Special  Account 

This  agreement  is  entered  into  this 

day  of ,  20 ,  between  the  United 


States  of  America  (the  Government), 
represented  by  the  Contracting  Officer 

executing  this  agreement, [Insert  the 

name  of  the  Contractor],  a [Insert 

the  name  of  the  State  of  incorporation] 
corporation  (the  Contractor),  and 


financial  institution  operating  under  the  laws 

of ,  located  at (the  financial 

institution). 

Recitals 


(a)  Under  date  of  _ 


,20 


_,  the 


Government  and  the  Contractor  entered  into 

Contract  No. ,  or  a  related  supplemental 

agreement,  providing  for  advance  payments 
to  the  Contractor.  A  copy  of  the  advance 
payment  terms  was  fimiished  to  the  financial 
institution. 

(b)  The  contract  or  supplemental 
agreement  requires  that  amounts  advanced  to 
the  Contractor  be  deposited  separate  from  the 
Contractor's  general  or  other  funds,  in  a 
Special  Account  at  a  member  bank  of  the 
Federal  Reserve  System,  any  "insured"  bank 
within  the  meaning  of  the  Act  creating  the 
Federal  Deposit  Insurance  Corporation  (12 
U.S.C.  1811),  or  a  credit  union  insured  by  the 
National  Credit  Union  Administration.  The 
parties  agree  to  deposit  the  amounts  with  the 
financial  institution,  which  meets  the 
requirement. 

(c)  This  Special  Account  is  designated 
" [Insert  the  Contractor's  name], 

[Insert  the  name  of  the  Government 


agency]  Special  Accoimt." 

Covenants 

In  consideration  of  the  foregoing,  and  for 
other  good  and  valuable  considerations,  the 
parties  agree  to  the  following  conditions: 

(a)  The  Government  shall  have  a  Hen  on 
the  credit  balance  in  the  account  to  secure 
the  repayment  of  all  advance  payments  made 
to  the  Contractor.  The  lien  is  paramount  to 
any  lien  or  claim  of  the  financial  institution 
regarding  the  account. 

(b)  The  financial  institution  is  bound  by 
the  terms  of  the  contract  relating  to  the 
deposit  and  withdrawal  of  funds  in  the 
Special  Account,  but  is  not  responsible  for 
the  appUcation  of  funds  withdrawn  &t)m  the 
account.  The  financial  institution  shall  act  on 
written  directions  from  the  Contracting 
Officer,  the  administering  office,  or  a  duly 
authorized  representative  of  either.  The 
financial  institution  is  not  liable  to  any  party 
to  this  agreement  for  any  action  that  complies 
with  the  written  directions.  Any  written 
directions  received  by  the  financial 
institution  through  the  Contracting  Officer  on 

[Insert  the  name  of  the  agency] 

stationery  and  purporting  to  be  signed  by,  or 

by  the  direction  of or  duly 

authorized  representative,  shall  be,  as  far  as 
the  rights,  duties,  and  liabilities  of  the 
financial  institution  are  concerned, 
considered  as  being  properly  issued  and  filed 

with  the  financial  institution  by  the 

[Insert  the  name  of  the  agency]. 

(c)  The  Government,  or  its  authorized 
representatives,  shall  have  access  to  the 
books  and  records  maintained  by  the 
financial  institution  regarding  the  Special 
Account  at  all  reasonable  times  and  for  all 
reasonable  purposes,  including  (but  not 
limited  to),  the  inspection  or  copying  of  the 
books  and  records  and  any  and  all  pertinent 


memoranda,  checks,  correspondence,  or 
documents.  The  financial  institution  shall 
preserve  the  books  and  records  for  a  period 
of  6  years  after  the  closing  of  this  Special 
Account. 

(d)  In  the  event  of  the  service  of  any  writ 
of  attachment,  levy  of  execution,  or 
commencement  of  garnishment  proceedings 
regarding  the  Special  Account,  the  financial 

institution  will  promptly  notify 

[Insert  the  name  of  the  administering  office]. 

(e)  While  this  Special  Account  exists,  the 
financial  institution  shall  inform  the 
Government  each  month  of  the  financial 
institution's  published  prime  interest  rate 
and  changes  to  the  rate  during  the  month. 
The  financial  institution  shall  give  this 
information  to  the  Contracting  Officer  on  the 
last  business  day  of  the  month.  [This 
covenant  will  not  be  included  ip  the  Special 
Account  Agreements  covering  interest-free 
advance  payments.] 

Each  of  the  parties  to  this  agreement  has 
executed  the  agreement  on ,  20 . 


[Signatures  and  Official  Titles] 
32.412    [Amended] 

7.  Amend  paragraph  (f)  of  section 
32.412  by  removing  "bank". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Amend  section  52.232-12  as 
follows: 

a.  Revise  the  date  of  the  clause; 

b.  Revise  paragraph  (b); 

c.  Remove  "bank"  frqm  paragraphs  (c) 
and  (d); 

d.  Revise  paragraph  (f)(3); 

e.  Revise  paragraph  (g); 

f  Remove  "bank"  fi-om  paragraphs 
(h),  (k)(l)  introductory  text,  (k)(l)(iv), 
(k)(2)(i),  and  (m)(l)  each  time  it  appears; 

g.  Revise  paragraph  (p)(ll); 

h.  Amend  Alternate  II  by  revising  the 
date  to  read  "(Mar  2001)  ";  and 
removing  "bank"  fitim  paragraph  (c); 
and 

i.  Amend  Alternate  V  by  revising  the 
date  to  read  "(Mar  2001)";  removing 
itom  the  introductory  paragraph 
"bank";  and  revising  the  heading  of  the 
clause  and  paragraph  {m)(ll)  of 
Alternate  V  to  read  as  follows: 

52.232-12    Advance  Payments. 

***** 

Advance  Payments  (Mar  2001) 
***** 

(b)  Special  account.  Until  (1)  the 
Contractor  has  liquidated  all  advance 
payments  made  under  the  contract  and 
related  interest  charges  and  (2)  the 
administering  office  has  approved  in  writing 
the  release  of  any  funds  due  and  payable  to 
the  Contractor,  all  advance  payments  and 
other  payments  under  this  contract  shall  be 
made  by  check  payable  to  the  Contractor 
marked  for  deposit  only  in  the  Contractor's 
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special  account  with  the . 


name  of  the  financial  institution].  None  of 
the  funds  in  the  special  account  shall  be 
mingled  with  other  funds  of  the  Contractor. 
Withdrawals  from  the  special  account  may  be 
made  only  by  check  of  the  Contractor 
countersigned  by  the  Contracting  Officer  or  a 
Government  countersigning  agent  designated 
in  writing  by  the  Contracting  Officer. 
***** 

(f)*   •   * 

(3)  If  interest  is  required  under  the 
contract,  the  Contracting  Officer  shall 
determine  a  daily  interest  rate  based  on  the 
higher  of  (i)  the  published  prime  rate  of  the 
financial  institution  (depository)  in  which 
the  special  account  is  established  or  (ii)  the 
rate  established  by  the  SecrRtary  of  the 
Treasury  under  Pub.  L.  92-41  (50  U.S.C. 
App.  1215(b)(2)).  The  Conducting  Officer 
shall  revise  the  daily  interest  rate  during  the 
contract  period  in  keeping  with  any  changes 
in  the  cited  interest  rates. 
***** 

(g)  Financial  institution  agreement.  Before 
an  advance  payment  is  made  under  this 
contract,  the  Contractor  shall  transmit  to  the 
administering  office,  in  the  form  prescribed 
by  the  administering  office,  an  agreement  in 
triplicate  from  the  financial  institution  in 
which  the  special  account  is  established, 
clearly  setting  forth  the  special  character  of 
the  account  and  the  responsibilities  of  the 
financial  institution  under  the  account.  The 
Contractor  shall  select  a  financial  institution 
that  is  a  member  bank  of  the  Federal  Reserve 
System,  an  "insured"  bank  within  the 
meaning  of  the  Federal  Deposit  Insurance 
Corporation  Act  (12  U.S.C.  1811),  or  a  credit 
union  insured  by  the  National  Credit  Union 
Administration. 
***** 

(p)*  *  • 

(11)  Deposit  any  of  its  funds  except  in  a 
bank  or  trust  company  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  a  credit 
union  insured  by  the  National  Credit  Union 
Administration; 
***** 

Advance  Payments  Without  Special  Account 

(Mar  2001) 

***** 

(m)*  •  • 

(11)  Deposit  any  of  its  funds  except  in  a 
bank  or  trust  company  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  a  credit 
union  insured  by  the  National  Credit  Union 
Administration; 
***** 

[FR  Doc.  01-13  Filed  1-9-01;  8:45  am] 

■ILL1NG  CODE  6820-EP-P 


[insert  the      DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAC  97-22;  FAR  Case  1999-021 ;  Item  IV] 

RIN  9000-AJ05 

Federal  Acquisition  Regulation;  Part  12 
and  Assignment  of  Claims 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coxmcil  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  add,  in  the  contract 
clause  addressing  terhis  and  conditions 
for  commercial  items,  the  prohibition 
for  a  contractor  to  assign  its  rights  to 
receive  payment  in  accordance  with  the 
Assigiunent  of  Claims  Act  (31  U.S.C. 
3727)  when  a  third  party  makes 
payment  under  the  contract  [e.g.,  use  of 
the  Govemmentwide  commercial 
piut:hase  card).  This  prohibition  is 
ciurently  in  the  contract  clause 
addressing  terms  and  conditions 
required  to  implement  statutes  or 
Executive  orders  for  commercial  items. 
DATES:  Effective  Date:  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  97-22, 
FAR  case  1999-021. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Paragraph  (e)  of  the  clause  at  FAR 
52.232-36,  Payment  by  Third  Party, 
states  that  a  contractor  may  not  assign 
its  rights  to  receive  payment  imder  the 
assignment  of  claims  terms  of  the 
contract  if  payment  is  made  by  a  third 
party  (e.g.,  use  of  the  Govemmentwide 
conunercial  purchase  card).  This  clause 
is  included  in  paragraph  (b)(25)  of  the 
clause  at  FAR  52.212-5,  Contract  Terms 
and  Conditions  Required  to  Implement 
Statutes  or  Executive  Orders — 
Commercial  Items. 

Paragraph  (b)  of  the  clause  at  FAR 
52.212—4.  Contract  Terms  and 
Conditions — Commercial  Items,  states 


that  a  contractor  may  assign  its  rights  to 
receive  payments  due  as  a  result  of 
performance  of  the  contract,  but 
paragraph  (b)  does  not  include  the 
prohibition  against  the  assignment  of 
claims  if  payment  is  made  by  a  third 
party  (e.g.,  use  of  the  Govemmentwide 
conunercial  purchase  card).  FAR 
12.302(b)  further  states  that  the 
contracting  officer  shall  not  tailor  FAR 
52.212-4  (b). 

The  piupose  of  this  rule  is  to  correct 
the  inconsistency  between  FAR  52.212- 
4(b)  and  FAR  52.212-5(b)(25).  The  rule 
revises  FAR  52.212-4{b)  to  add  the 
prohibition  against  the  assignment  of 
claims  when  payment  is  made  by  a  third 
pMty. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  xmder  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  tmder  5  U.S.C 
804. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However,  the 
Coimcils  vdll  consider  comments  bom 
small  entities  concerning  the  affected 
FAR  part  52  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-22,  FAR 
case  1999-021),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subfects  in  48  CFR  part  52 

Government  procurement. 

Dated:  December  22,  2000. 
Al  Matera, 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  52  as  set  forth 
below: 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

2.  Amend  section  52.212-4  by 
revising  the  date  of  the  clause  and 
paragraph  (b)  to  read  as  follows: 
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52^12-4    Contract  Terms  and 
Conditions — Commercial  Items. 

•  *        •        •        • 

Contract  Terms  and  Conditions — Commercial 
Items  (Mar  2001) 

•  •         •         *         • 

(b)  Assignment.  The  Contractor  or  its 
assignee  may  assign  its  rights  to  receive 
payment  due  as  a  result  of  performance  of 
this  contract  to  a  bank,  trust  company,  or 
other  financing  institution,  including  any 
Federal  lending  agency  in  accordance  with 
the  Assignment  of  Claims  Act  (31  U.S.C. 
3727).  However,  when  a  third  party  makes 
payment  (e.g..  use  of  the  Govemmentwide 
commercial  purchase  card),  the  Contractor 
may  not  assign  its  rights  to  receive  payment 
under  this  contract. 

•  •         •         *         • 

[FR  Doc.  01-14  Filed  1-9-01:  8:45  am] 
BILUNG  CODE  6S20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAC  97-22;  FAR  Case  1996-023;  Item  V] 

RIN  9O0O-AJ06 

Federal  Acquisition  Regulation;  Clause 
Flowdown-Commercial  Items 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  requirements 
for  the  inclusion  of  FAR  clauses  in 
subcontracts  for  commercial  items 
awarded  imder  contracts  for  other  than 
commercial  items. 

DATES:  Effective  Date:  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Proctirement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  97-22, 
FAR  case  1996-023. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  clause  at 
FAR  52.244-6,  Subcontracts  for 
Commercial  Items,  to  revise  the  list  of 


clauses  the  contractor  must  flow  down 
to  subcontractors  and  to  clarify  that 
contractors  may  flow  down  a  minimal 
number  of  other  clauses. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
62  FR  49903,  September  23,  1997.  Four 
sources  submitted  comments  in 
response  to  the  proposed  rule.  The 
Councils  considered  all  comments  in 
the  development  of  the  final  rule. 

This  is  not  a  significant  regidatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq,  because  the 
rule  merely  clarifies  existing 
requirements  regarding  the  inclusion  of 
clauses  in  subcontracts  for  commercial 
items  awarded  under  contracts  for  other 
than  commercial  items. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  December  22,  2000. 

Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division, 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  part  52  as  set  forth 
below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

52.213-4    [Amended] 

2.  Amend  section  52.213-4  by 
removing  fi-om  the  clause  heading  "(July 
2000)"  and  adding  "(Mar  2001)"  in  its 
place;  and  be  removing  "(Oct  1998)" 
fi-om  paragraph  (a)(2)(vi)  of  the  clause 
and  adding  "Mar  2001"  in  its  place. 


3.  Amend  section  52.244-6  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a),  and 
the  clause  heading;  removing  ",  as  used 
in  this  clause,"  from  the  definitions 
"Commercial  item"  and  "Subcontract"; 
and  by  revising  paragraph  (c)  to  read  as 
follows: 

52.244-6    Subcontracts  for  Commercial 
Items. 


Subcontracts  for  Commercial  Items 
(Mar  2001) 

(a)  Definitions.  As  used  in  this  clause — 

***** 

(c)(1)  The  folloMring  clauses  shall  be  flowed 
down  to  subcontracts  for  commercial  items: 

(i)  52.219-8,  Utilization  of  Small  Business 
Concerns  [OCT  2000)  (15  U.S.C.  637(d)(2) 
and  (3)),  in  all  subcontracts  that  offer  further 
subcontracting  opportunities.  If  the 
subcontract  (except  subcontracts  to  small 
business  concerns)  exceeds  5500,000 
($1,000,000  for  construction  of  any  public 
facility),  the  subcontractor  must  include 
52.21&-8  in  lower  tier  subcontracts  that  offer 
subcontracting  opportunities. 

(ii)  52.222-26,  Equal  Opportunity  (FEB 
1999)  (E.O.  11246). 

(iii)  52.222-35.  Affirmative  Action  for 
Disabled  Veterans  and  Veterans  of  the 
Vietnam  Era  (APR  1998)  (38  U.S.C.  4212(a)). 

(iv)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  (JUN  1998)  (29 
U.S.C.  793). 

(v)  52.247-64,  Preference  for  Privately 
Owned  U.S.-Flagged  Conmiercial  Vessels 
(JUN  2000)  (46  U.S.C.  Appx  1241)  (flowdown 
not  required  for  subcontracts  awarded 
beginning  May  1,  1996). 

(2)  While  not  required,  the  Contractor  may 
flow  down  to  subcontracts  for  commercial 
items  a  minimal  number  of  additional 
clauses  necessary  to  satisfy  its  contractual 
obligations. 
***** 

[FR  Doc.  01-15  Filed  1-9-01:  8:45  am] 

BNJJNO  CODE  6B20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADIMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 19,  22, 42.  52,  and  53 
[FAC  97-22;  Item  VI] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Departinent  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  makes 
amendments  to  the  Federal  Acquisition 
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Regulation  in  order  to  update  references 

and  make  editorial  changes. 

DATES:  Effective  Date:  January  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 

Building,  Washington,  DC  20405.  (202) 

501-4755. 

List  of  Subjects  in  48  CFR  parts  1, 19, 
22,  42,  52,  and  53 

Government  procurement. 

Dated:  December  22,  2000. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1, 19,  22,  42,  52, 
and  53  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1, 19,  22,  42,  52,  and  53  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Amend  section  1.106  in  the  table 
following  the  introductory  paragraph  at 
entry  52.215-19  by  removing  the  OMB 
Control  Number  "9000-0015"  and 
adding  "9000-0115"  in  its  place. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

3.  Amend  section  19.812  by  revising 
paragraph  (a)  to  read  as  follows: 

19.812    Contract  administration. 

(a)  The  contracting  officer  shall  assign 
contract  administration  functions,  as 
required,  based  on  the  location  of  the 
8(a)  contractor  (see  Federal  Directory  of 
Contract  Administration  Services 
Components  (available  via  the  Internet 
at  http://www.dcma.mil/casbook/ 
casbook.btm)). 


PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

4.  Amend  section  22.403-4  as  follows: 

a.  Redesignate  paragraphs  "(a)",  "(b)", 
"(c)",  "(d)",  and  "(e)"  as  "(b)(1)", 
"(b)(2)",  "(b)(3)",  "(b)(4)",  and  "(b)(5)", 
respectively; 

b.  Designate  the  introductory 
paragraph  as  paragraph  (a),  and  amend 
it  by  removing  "The  Department  of 
Labor  regulations  include — "; 

c.  Add  paragraph  (b)  introductory 
text; 


d.  In  newly  designated  paragraph 
(b)(5),  remove  the  last  sentence;  and 

e.  Add  a  new  paragraph  (c)  to  read  as 
follows: 

22.403-4    Department  of  Labor  regulations. 

***** 

(b)  The  Department  of  Labor 
regulations  include — 

***** 

(c)  Refer  all  questions  relating  to  the 
application  and  interpretation  of  wage 
determinations  (including  the 
classifications  therein)  and  the 
interpretation  of  the  Department  of 
Labor  regulations  in  this  subsection  to 
the  Administrator,  Wage  and  Hour 
Division. 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

5.  Amend  section  42.201  by  revising 
paragraph  (b)  to  read  as  follows: 

42.201    Contract  administration 
responsibilities. 

***** 

(b)  The  Defense  Contract  Management 
Agency  and  other  agencies  offer  a  wide 
variety  of  contract  administration  and 
support  services. 

6.  Revise  section  42.203  to  read  as 
follows: 

42.203    Contract  administration  services 
directory. 

The  Defense  Contract  Management 
Agency  (DCMA)  maintains  and 
distributes  the  Federal  Directory  of 
Contract  Administration  Services 
Components.  The  directory  lists  the 
names  and  telephone  ntmibers  of  those 
DCMA  and  other  agency  offices  that 
offer  contract  administration  services 
within  designated  geographic  areas  and 
at  specified  contractor  plants.  Federal 
agencies  may  obtain  a  free  copy  of  the 
directory  on  disk  by  writing  to — Defense 
Contract  Management  Agency,  ATTN: 
DCMA-FBP,  8725  John  J.  Kingman 
Road,  Fort  Belvoir,  VA  22060-6221,  or 
access  it  on  the  Internet  at  http:// 
www.dcma.mil/casbook/casbook.htm. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.247-51    [Amended] 

7.  Amend  section  52.247-51  in  the 
provision  heading  by  removing  "(FEB 
1995)"  and  adding  "(JAN  2001)"  in  its 
place;  in  the  first  sentence  of  paragraph 
(c)(1)  by  removing  "F.o.b.  port  of 
loading  with  inspection  and  acceptance 


at  origin.";  and  in  the  third  colimm  of 
the  table  following  paragraph  (d),  add  a 
comma  after  "i.e.". 

PART  53— FORMS 
53.215-1    [Amended] 

8.  Amend  section  53.215-1  by 
removing  from  paragraph  (a) 
"15.509ft))"  and  adding  "15.509"  in  its 
place;  and  by  removing  from  paragraphs 
(e)  and  (f)  "15.509(a)"  and  adding 
"15.509"  in  their  place. 
[FR  Doc.  01-16  Filed  1-9-01;  8:45  am) 
SHJJNGCODE  6t20-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch.  1 

Federal  Acquisition  Regulation:  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  dociunent  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regiilatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  summary  of  rules  appearing  in 
Federal  Acquisition  Circular  (FAC)  97- 
22  which  amend  the  FAR.  An  asterisk 
(*)  next  to  a  rule  indicates  that  a 
regulatory  flexibility  analysis  has  been 
prepared  in  accordance  with  5  U.S.C. 
604.  Interested  parties  may  obtain 
fiuther  information  regarding  these 
rules  by  referring  to  FAC  97-22  which 
precedes  this  docuanent.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laiu'ie  Duarte,  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 
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List  of  Rules  in  FAC  97-22 


Hem 


I  . 
II 

III 

IV 
V 


Subject 


[definitions 

Applicability,   Threshokte   and   Waiver  of 

Cost  Accounting  Standards  Coverage. 
Advance   Payments  for  Non-Commercial 

Items. 

Part  12  and  Assignment  of  Claims 

Clause  Flowdown — Commercial  Items 


FAR 
Case 


1999-403 
2000-301 

1999-016 

1999-021 
1996-023 


Analyst 


Linfield. 
Nelson. 

Olson. 

Moss. 
Moss. 


SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  dociunents  following  these 
item  summaries. 

Federal  Acquisition  Circular  97-22 
amends  the  FAR  as  specified  below: 

Item  I— Definitions  (FAR  Case  1999- 
403) 

This  final  rule  clarifies  the 
applicability  of  definitions  used  in  the 
FAR,  eliminates  redimdant  or 
conflicting  definitions,  and  makes 
definitions  easier  to  find.  The  rule — 

•  Relocates  definitions  of  terms  that 
are  used  in  more  than  one  FAR  part 
with  the  same  meaning  to  2.101; 

•  Relocates  other  definitions  of  terms 
to  the  "Definitions"  section  of  the 
highest  level  FAR  division  (part, 
subpart,  or  section)  where  the  term  as 
defined  is  used.  For  example,  if  a  term 
was  defined  in  a  FAR  section,  but  the 
term  is  used  as  defined  in  another 
section  of  that  subpart,  then  the 
definition  was  moved  to  the 
"Definitions"  section  of  that  subpart; 

•  Clarifies  that  a  term,  defined  in  FAR 
2.101,  has  the  same  meaning  throughout 
the  FAR  unless  the  context  in  which  the 
term  is  used  clearly  requires  a  different 
meaning;  or  unless  another  FAR  part, 
subpart,  or  section  provides  a  different 
definition  for  that  particular  part, 
subpart,  or  section; 

•  Adds  cross-references  to  definitions 
of  terms  in  FAR  2.101  that  are  defined 
differently  in  another  part,  subpart,  or 
section  of  the  FAR;  and 

•  Makes  technical  corrections 
throughout  the  FAR. 

Item  n— Applicability,  Thresholds  and 
Waiver  of  Cost  Accounting  Standards 
Coverage  (FAR  Case  2000-301) 

The  interim  rule  published  as  Item 
Vm  of  FAC '97-18  (65  FR  36028,  June 


6,  2000)  is  converted  to  a  final  rule 
without  change.  This  rule  amends  FAR 
Subpart  30.2,  CAS  Program 
Requirements,  and  the  FAR  clause  at 
52.230-1,  Cost  Accounting  Standards 
Notices  and  Certification,  to  implement 
Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65)  and  the  Cost 
Accounting  Standards  (CAS)  Board's 
final  rule,  AppHcability,  Thresholds  and 
Waiver  of  Cost  Accoimting  Standards 
Coverage.  The  FAR  rule  revises  policies 
affecting  which  contractors  and 
subcontractors  must  comply  with  CAS 
by— 

•  Removing  the  requirement  at  FAR 
52.230-1,  Cost  Accounting  Standards 
Notices  and  Certification,  that  a 
contractor  or  subcontractor  must  have 
received  at  least  one  CAS-covered 
contract  exceeding  $1  million  ("trigger 
contract")  to  be  subject  to  "full  CAS 
coverage."  The  CAS  Board  added  a  new 
"trigger  contract"  dollar  amount  of  $7.5 
million  at  paragraph  (b)(7)  of  48  CFR 
9903.201-1,  CAS  applicability,  which  is 
already  referenced  at  FAR  30.201-1; 

•  Revising  FAR  30.201-4(b), 
Disclosure  and  consistency  of  cost 
accounting  practices,  and  FAR  52.230- 

1  to  increase  the  dollar  threshold  for  full 
CAS  coverage  bom  $25  million  to  $50 
million;  and 

•  Revising  the  CAS  waiver 
procedures  and  conditions  at  FAR 
30.201-5. 

Item  in — Advance  Payments  for  Non- 
commercial Items  (FAR  Case  99-016) 

This  final  rule  amends  the  FAR  to 
permit  federally  insiu«d  credit  unions, 
in  addition  to  banks,  to  participate  in 
the  maintenance  of  special  accounts  for 
advance  payments.  The  rule  will  only 
affect  contracting  officers  that  provide 
contract  financing  using  advance 
payments  for  non-commercial  items. 


Item  IV — Part  12  and  Assignment  of 
aaims  (FAR  Case  1999-021) 

This  final  rule  amends  the  FAR  to 
correct  an  inconsistency  between  two 
clauses  related  to  the  assignment  of 
claims.  FAR  52.232-36,  Payment  by 
Third  Party,  prohibits  a  contractor  from 
assigning  its  rights  to  receive  payment 
under  the  contract  if  payment  is  made 
by  a  third  party,  such  as  when  a 
Govemmentwide  commercial  purchase 
card  is  used.  This  clause  is  cited  in  the 
contract  clause  at  FAR  52.212-5  that 
addresses  terms  and  conditions  required 
to  implement  statutes  or  Executive 
orders  for  commercial  items. 

FAR  52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items, 
addresses  assignment  of  claims  but  does 
not  include  the  third  party  prohibition. 
This  rule  revises  FAR  52.212-4(b)  to 
add  the  prohibition. 

Item  V— Clause  Flowdown — 
Commercial  Items  (FAR  Case  1996-023) 

This  final  rule  amends  the  clause  at 
FAR  52.244-6,  Subcontracts  for 
Commercial  Items,  to  revise  the  listing 
of  clauses  the  contractor  must  flow 
down  to  subcontractors.  The  rule  revises 
the  listing  to  add  the  clause  at  FAR 
52.219-«,  Utilization  of  Small  Business 
Concerns,  when  specified  circumstances 
have  been  met.  In  addition,  the  rule 
adds  language  to  inform  contractors  that 
they  may  flow  down  a  minimal  number 
of  additional  clauses  to  subcontractors 
to  satisfy  their  contractual  obligations. 

Dated:  December  22,  2000. 

Al  Matera, 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

[FR  Doc.  01-17  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  53,  301,  and  602 

[TD8920] 

RIN  1545-AY64 

Excise  Taxes  on  Excess  Benefit 
Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
excise  taxes  on  excess  benefit 
transactions  under  section  4958  of  the 
Internal  Revenue  Code,  as  well  as 
certain  amendments  and  additions  to 
existing  Income  Tax  Regulations 
affected  by  section  4958.  Section  4958 
was  enacted  in  section  1311  of  the 
Taxpayer  Bill  of  Rights  2.  Section  4958 
imposes  excise  taxes  on  transactions 
that  provide  excess  economic  benefits  to 
disqualified  persons  of  public  charities 
and  social  welfare  organizations 
(referred  to  as  applicable  tax-exempt 
organizations).  Disqualified  persons 
who  benefit  bom  an  excess  benefit 
transaction  with  an  applicable  tax- 
exempt  organization  are  liable  for  a  tax 
of  25  percent  of  the  excess  benefit.  Such 
persons  are  also  liable  for  a  tax  of  200 
percent  of  the  excess  benefit  if  the 
excess  benefit  is  not  corrected  by  a 
certain  date.  Additionally,  organization 
managers  who  participate  in  an  excess 
benefit  transaction  knowingly,  willfully, 
and  without  reasonable  cause,  are  liable 
for  a  tax  of  10  percent  of  the  excess 
benefit.  The  tax  for  which  participating 
■organization  managers  are  liable  cannot 
exceed  $10,000  for  any  one  excess 
benefit  transaction. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  10,  2001. 

Applicability  Date:  These  regulations 
apply  as  of  January  10,  2001  and  will 
cease  to  apply  January  9,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  D.  Haney,  (202)  622-4290  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  temporary 
regulations  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  imder  control  number  1545-1623, 
in  conjunction  with  the  notice  of 
proposed  rulemaking  published  August 
4.  1998,  63  FR  41486,  REG-246256-96, 


Failure  by  Certain  Charitable 
Organizations  to  Meet  Certain 
Qualification  Requirements;  Taxes  on 
Excess  Benefit  Transactions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  and  records  relating  to  the 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  4958  was  added  to  the  Code 
by  the  Taxpayer  Bill  of  Rights  2,  Public 
Law  104-168  (110  Stat.  1452),  enacted 
July  30,  1996.  The  section  4958  excise 
taxes  generally  apply  to  excess  benefit 
transactions  occurring  on  or  after 
September  14,  1995.  The  IRS  notified 
the  general  public  of  the  new  section 
4958  excise  taxes  in  Notice  96-46 
(1996-2  C.B.  112),  which  also  solicited 
comments  on  the  new  law. 

On  August  4,  1998,  a  notice  of 
proposed  rulemaking  (REG-246256-96) 
clarifying  certain  definitions  and  rules 
contained  in  section  4958  was 
published  in  the  Federal  Register  (63 
FR  41486).  The  IRS  received  numerous 
written  comments  responding  to  this 
notice,  including  a  comment  from  the 
public  on  the  collections  of  information 
estimates  contained  therein. 

That  commentator  expressed  concern 
that  the  purchase  of  independent 
compensation  surveys  is  required  to 
certify  the  reasonableness  of  certain 
outside  and  personnel  contracts;  and 
that  the  proposed  regulations  place  a 
burden  on  governing  bodies  of 
applicable  tax-exempt  organizations, 
increasing  the  personal  risk  of  members 
of  those  governing  bodies.  The 
collections  of  information  in  the 
proposed  regulations  are  volimtary  on 
the  part  of  the  governing  bodies  of 
applicable  tax-exempt  organizations. 
Although  the  collections  of  information 
allow  the  organization  to  rely  on  a 
presumption  that  a  transaction  is 
reasonable  or  at  fair  market  value,  the 
failure  to  obtain  the  collections  of 
information  in  no  way  implies  that  a 
transaction  is  unreasonable. 

Further,  as  discussed  under 
Explanation  of  Provisions  of  this 
preamble  (under  the  heading  Rebuttable 
presumption  that  a  transaction  is  not  an 
excess  benefit  transaction),  the  IRS  and 
the  Treasury  Department  believe  that 
any  applicable  tax-exempt  organization 


may  compile  its  own  comparability  data 
rather  than  obtain  an  independent 
survey  to  satisfy  the  requirement  to 
obtain  appropriate  data  as  to 
comparability.  Therefore,  although  the 
comment  on  Paperwork  Reduction  Act 
requirements  was  considered  in  the  new 
estimates  of  the  annual  burden  per 
recordkeeper  and  per  respondent,  these 
temporary  regulations  continue  to 
conclude  that  the  estimated  annual 
burden  per  recordkeeper  varies  from  3 
hovus  to  308  hours,  depending  on 
individual  circmnstances,  with  an 
estimated  weighted  average  of  6  hours, 
3  minutes. 

A  public  hearing  was  held  on  March 
16  and  17,  1999.  After  consideration  of 
all  the  comments,  the  proposed 
regulations  under  section  4958  were 
revised  as  follows.  The  major  areas  of 
the  comments  and  revisions  are 
discussed  below. 

Explanation  of  Provisions 

Additional  Taxes  on  Disqualified  Person 

A  disqualified  person  benefitting  from 
an  excess  benefit  transaction  must 
correct  the  excess  benefit  within  the 
taxable  period  to  avoid  liability  for  the 
200-percent  tax  under  section  4958(b). 
The  taxable  period  is  defined  by  section 
4958  as  the  period  beginning  on  the  date 
the  transaction  occurred  and  ending  on 
the  earlier  of  the  date  of  mailing  a  notice 
of  deficiency,  or  the  date  on  which  the 
25-percent  tax  is  assessed. 

A  commentator  questioned  whether 
the  disqualified  person  would  receive 
any  notice  that  the  IRS  was  examining 
a  possible  excess  benefit  transaction 
before  either  of  the  events  ending  the 
taxable  period  occur.  In  fact,  a 
disqualified  person  would  be  notified  if 
an  examination  of  that  person  were 
opened  pursuant  to  an  examination  of 
an  applicable  tax-exempt  organization. 
The  IRS  has  an  obligation  under  Internal 
Revenue  Code  (Code)  section  7602(c)  to 
notify  taxpayers  at  the  beginning  of  the 
examination  and  collection  process  that 
the  IRS  might  contact  third  parties  (such 
as  the  organization)  about  the  taxpayer's 
tax  liabilities.  Additionally,  the  IRS 
follows  the  procedure  of  issuing  a  "first 
letter  of  proposed  deficiency"  allowing 
the  taxpayer  an  opportunity  for 
administrative  review  in  the  IRS  Office 
of  Appeals.  This  first  letter  is  issued  30 
days  before  the  notice  of  deficiency  is 
issued.  Consequently,  a  disqualified 
person  would  be  aware  of  any 
examination  of  a  potential  excess 
benefit  transaction  before  the  end  of  the 
taxable  period. 

Although  it  is  also  IRS  practice  to 
issue  a  single  notice  of  deficiency  for 
both  the  25-percent  and  200-percent 
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section  4958  taxes  for  which  the 
disqualified  person  is  liable,  the 
abatement  ndes  imder  section  4961 
provide  that  the  200-percent  tax  under 
section  4958(b)  is  not  to  be  assessed 
(and  if  assessed,  is  to  be  abated)  if  the 
excess  benefit  is  corrected  within  90 
days  after  the  mailing  of  the  notice  of 
deficiency  for  that  tax. 

Correction 

Section  4958(f)(6)  defines  correction 
as  "undoing  the  excess  benefit  to  the 
extent  possible,  and  taking  any 
additional  measures  necessary  to  place 
the  organization  in  a  financial  position 
not  worse  than  that  in  which  it  woidd 
be  if  the  disqualified  person  were 
dealing  luider  the  highest  fiduciary 
standards."  The  proposed  regulations 
provide  a  short,  general  description  of 
correction,  referring  to  the  statutory 
language.  The  proposed  regulations 
define  correction  as  repaying  an  amoimt 
of  money  equal  to  the  excess  benefit, 
plus  "any  additional  amoimt  needed  to 
compensate  the  organization  for  the  loss 
of  the  use  of  the  money  or  other 
property"  frt}m  the  date  of  the  excess 
benefit  transaction  to  the  date  the  excess 
benefit  is  corrected.  The  proposed 
regulations  further  allow  correction  "in 
certain  circiunstances"  by  permitting 
the  disqualified  person  to  retmn 
property  to  the  organization  and  "taking 
any  additional  steps  necessary  to  make 
the  organization  whole."  Where  there  is 
an  ongoing  contract  for  services,  the 
proposed  regulations  provide  that  the 
parties  need  not  terminate  the  contract 
in  order  to  correct,  but  the  contract 
"may  need  to  be  modified"  to  avoid 
future  excess  benefit  transactions. 

The  IRS  received  nimierous 
comments  and  requests  for  additional 
guidance  relating  to  correction  as 
defined  in  the  proposed  regulations.  A 
nimiber  of  commentators  requested  that 
final  regulations  state  explicitly  that 
correction  requires  a  disqualified  person 
to  pay  interest  on  the  excess  benefit 
amount,  and  to  specify  the  rate  of 
interest. 

The  temporary  regulations  state  that 
the  disqualified  person  must  pay  the 
applicable  tax-exempt  organization  a 
correction  amount  in  order  to  correct  an 
excess  benefit  transaction  and  prevent 
imposition  of  the  200-percent  tax.  The 
correction  amount  equals  the  sum  of  the 
excess  benefit  and  interest  on  the  excess 
benefit.  The  amoimt  of  the  interest 
charge  is  determined  by  multiplying  the 
excess  benefit  by  an  interest  rate, 
compounded  annually,  for  the  period 
from  the  date  the  excess  benefit 
transaction!  occurred  to  the  date  of 
correction.  The  interest  rate  used  for 
this  purpose  must  be  a  rate  that  equals 


or  exceeds  the  applicable  Federal  rate 
(AFR),  compounded  annually,  for  the 
month  in  which  the  transaction 
occurred.  The  period  &t>m  the  date  the 
excess  benefit  transaction  occurred  to 
the  date  of  correction  is  used  to 
determine  whether  the  appropriate  AFR 
is  the  Federal  short-term  rate,  the 
Federal  mid-term  rate,  or  the  Federal 
long-term  rate. 

Commentators  requested  that  an 
applicable  tax-exempt  organization  have 
discretion  to  determine  the  appropriate 
form  of  correction;  for  e3cample, 
payment  of  money,  return  of  property, 
or  some  combination.  Alternatively,  one 
commentator  requested  an  explicit  rule 
that  monetary  payment  is  always 
sufficient  and  that  a  buy-back  or  return 
of  property  is  not  required.  Another 
requested  clarification  that  rescission 
could  constitute  an  appropriate  form  of 
correction. 

The  temporary  regulations  provide,  in 
general,  that  a  disqualified  person 
corrects  an  excess  benefit  only  by 
making  a  payment  in  cash  or  cash 
equivalents  to  the  applicable  tax-exempt 
organization  equal  to  the  correction 
amount.  The  disqualified  person  may, 
however,  with  the  agreement  of  the 
applicable  tax-exempt  organization, 
make  a  payment  by  returning  specific 
property  previously  transferred  in  the 
excess  benefit  transaction.  In  the  latter 
case,  the  amount  of  the  pajmient  equals 
the  lesser  of  the  fair  market  value  of  the 
property  determined  on  the  date  the 
property  is  returned  to  the  organization, 
or  the  fair  market  value  of  the  property 
on  the  date  the  excess  benefit 
transaction  occurred. 

Under  the  temporary  regulations,  if 
the  payment  made  by  returning  the 
property  is  less  than  the  correction 
amount,  the  disqualified  person  must 
make  an  additional  cash  payment  to  the 
organization  of  the  difference. 
Conversely,  if  the  pajonent  made  by 
returning  the  properfy  exceeds  the 
correction  amount,  the  organization  may 
make  a  cash  payment  to  the  disqualified 
person  of  the  difference.  The 
disqualified  person  who  engaged  in  the 
excess  benefit  transaction  with  the 
applicable  tax-exempt  organization  may 
not  participate  in  the  applicable  tax- 
exempt  organization's  decision  whether 
to  accept  as  a  correction  payment  the 
return  of  specific  property  previously 
transferred  in  the  excess  benefit 
transaction.  An  organization  may 
always  refuse  the  return  of  that  property 
as  payment,  and  require  instead  that  the 
disqualified  person  make  a  payment  in 
cash  (or  cash  equivalents)  of  the  full 
correction  amount. 

The  temporary  regulations  provide  a 
special  rule  relating  to  the  correction  of 


an  excess  benefit  transaction  resulting 
from  the  vesting  of  benefits  provided 
under  a  nonqualified  deferred 
compensation  plan.  To  the  extent  that 
such  benefits  have  not  been  distributed 
to  the  disqualified  person,  the 
disqualified  person  may  correct  the 
portion  of  the  excess  benefit  attributable 
to  such  imdistributed  deferred 
compensation  by  relinquishing  any  right 
to  receive  such  benefits  (including  any 
earnings  thereon). 

The  temporary  regulations  provide 
five  new  examples  that  illustrate 
acceptable  forms  of  correction.  The 
temporary  regulations  also  clarify  that, 
if  the  disqualified  person  makes  a 
payment  of  less  than  the  full  correction 
amount,  the  200-percent  tax  is  imposed 
only  on  the  unpaid  portion  of  the 
correction  amount. 

Another  commentator  suggested  that 
where  an  organization  biled  to  establish 
its  intent  to  treat  an  economic  benefit  as 
consideration  for  the  performance  of 
services,  amending  an  information 
return,  rather  than  requiring  the 
disqualified  person  to  repay  the  benefit, 
should  be  sufficient  to  correct  the  excess 
benefit  transaction,  assuming  that  the 
total  amount  of  compensation  was 
reasonable.  In  this  regard,  the  proposed 
regulations  specifically  allow  the 
reporting  of  an  economic  benefit  by  an 
organization  on  an  original  or  amended 
Federal  tax  information  return  to 
establish  that  a  benefit  was  intended  as 
compensation.  The  proposed 
regulations  and  these  temporary 
regulations  permit  an  organization  to 
establish  its  intent  by  amending  an 
information  return  at  any  time  prior  to 
when  the  IRS  commences  an 
examination.  Additionally,  the 
temporary  regulations  explicitly  allow 
the  disqualified  person  to  amend  the 
person's  Federal  tax  return  to  report  a 
benefit  as  income  at  any  time  prior  to 
when  the  IRS  commences  an 
examination  of  the  disqualified  person 
or  the  applicable  taj^-exempt 
organization  for  the  taxable  year  in 
which  the  transaction  occurs. 

In  addition,  under  the  proposed 
regulations  and  these  temporary 
regulations,  if  an  organization  can  show 
reasonable  cause  (using  existing 
standards  under  section  6724)  for  failing 
to  report  an  economic  benefit  as 
compensation  as  required  under  the 
Code  or  regulations,  then  the 
organization  will  be  treated  as  clearly 
indicating  its  intent  to  provide  an 
economic  benefit  as  com{>ensation  for 
services.  The  section  6724  standards 
include  acting  in  a  responsible  manner 
before  and  after  the  failure  to  report 
occurred,  along  with  either  significant 
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mitigating  &ctors  or  events  beyond  the 
organization's  control. 

Where  the  applicable  tax-exempt 
organization  provides  taxable  benefits  to 
a  disqualified  person,  section  4958(c)(1) 
requires  a  clear  indication  that  the 
organization  intended  to  provide  the 
benefits  as  consideration  for  the 
performance  of  services.  Where  there  is 
no  such  clear  indication,  the  value  of 
those  benefits  generally  is  an  excess 
benefit,  regardless  of  any  claim  of 
reasonableness  of  the  total 
compensation  package.  In  this  case,  the 
regular  correction  rules  apply. 

The  temporary  regulations  provide 
that  failure  of  the  organization  or  the 
disqualified  person  to  report  nontaxable 
economic  benefits  (or  otherwise 
docimient  a  clear  intent)  does  not  result 
automatically  in  an  excess  benefit 
transaction.  This  rule  is  consistent  with 
the  legislative  history.  (H.  REP.  NO.  506, 
104th  Congress,  2d  SESS.  (1996),  53,  57. 
note  8).  These  nontaxable  benefits  must 
still  be  taken  into  accoimt  (unless 
specifically  excluded  elsewhere  in  the 
regulations)  when  determining  whether 
the  total  amount  of  compensation  paid 
to  a  disqualified  person  is  reasonable. 
Therefore,  only  to  the  extent  that  total 
compensation  exceeds  what  is 
reasonable  could  a  section  4958  excise 
tax  be  imposed  and  correction  be 
required  with  respect  to  nontaxable 
economic  benefits. 

The  temporary  regulations  provide 
additional  guidance  regarding 
correction  where  an  appUcable  tax- 
exempt  organization  has  ceased  to  exist 
or  is  no  longer  tax-exempt  under  section 
501(a)  as  an  organization  described  in 
section  501(c)(3)  or  (4).  The  temporary 
regulations  make  clear  that  a 
disqualified  person  must  correct  the 
excess  benefit  transaction  in  either 
event.  In  the  case  of  section  501(c)(3) 
organizations,  the  disqualified  person 
must  pay  the  correction  amount  to 
another  organization  described  in 
section  501(c)(3)  in  accordance  with  the 
dissolution  clause  of  the  applicable  tax- 
exempt  organization  involved  in  the 
excess  benefit  transaction,  provided  the 
other  organization  is  not  related  to  the 
disqualified  person.  In  the  case  of 
section  501(c)(4)  organizations,  the 
disquaUfied  person  must  pay  the 
correction  amount  to  the  successor 
section  501(c)(4)  organization  or,  if  there 
is  no  tax-exempt  successor,  to  any 
section  501(c)(3)  or  section  501(c)(4) 
organization  not  related  to  the 
disqualified  person. 

Several  commentators  requested 
clarification  that  a  disqualified  person  is 
allowed  to  deduct  the  payment  of  a 
correction  amoimt  as  a  business 
expense.  The  issue  is  beyond  the  scope 


of  these  regulations.  The  provisions  of 
Subtitle  A  of  the  Code  govern  the 
deductibility  of  any  part  of  a  correction 
payment. 

Tax  Paid  by  Organization  Managers: 
Reliance  on  Advice  of  Counsel 

The  proposed  regulations  provide  a 
safe  harbor  imder  which  a  manager's 
participation  in  a  transaction  wiU 
ordinarily  not  be  subject  to  tax  under 
section  4958(a)(2),  even  though  the 
transaction  is  subsequently  held  to  be 
an  excess  benefit  transaction,  if  the 
manager  fully  discloses  the  factual 
situation  to  legal  coimsel,  then  relies  on 
the  advice  of  such  counsel  ex{ft«ssed  in 
a  reasoned  written  legal  opinion  that  a 
transaction  is  not  an  excess  benefit 
transaction.  This  safe  harbor  parallels 
the  rules  for  foundation  manager  taxes 
contained  in  the  regulations  imder 
section  4941  (taxes  on  self-dealing)  and 
section  4945  (taxes  on  taxable 
expenditures). 

A  niunber  of  commentators  suggested 
that  the  final  regulations  expand  the 
advice-of-counsel  safe  harbor  to  allow 
reliance  on  the  advice  of  other 
professionals.  Specifically  mentioned 
were  section  7525  practitioners 
(Federally  authorized  tax  practitioners), 
professional  tax  advisors,  and 
compensation  consultants  and 
appraisers  with  respect  to  valuation 
issues.  Commentators  likewise 
suggested  that  parallel  revisions  should 
be  made  to  the  section  4941  and  4945 
regulations. 

The  temporary  regulations  expand  the 
safe  harbor  contained  in  the  proposed 
regulations.  The  temporary  regulations 
provide  that  an  organization  manager's 
participation  in  an  excess  benefit 
transaction  will  ordinarily  not  be 
considered  knowing  to  the  extent  that, 
after  full  disclosure  of  the  factual 
situation  to  an  appropriate  professional, 
the  organization  manager  relies  on  a 
reasoned  written  opinion  of  that 
professional  with  respect  to  elements  of 
the  transaction  within  the  professional's 
expertise.  For  this  purpose,  appropriate 
professionals  are  legal  coimsel 
(including  in-house  counsel),  certified 
public  accountants  or  accounting  firms 
with  expertise  regarding  the  relevant  tax 
law  matters,  and  independent  valuation 
experts  who  meet  specified 
requirements.  The  requirements  for 
appropriate  valuation  experts  are 
modeled  after  the  section  170 
regulations  that  define  qualified 
appraisers  for  charitable  deduction 
purposes.  Under  the  section  4958 
temporary  regulations,  the  valuation 
experts  must  hold  themselves  out  to  the 
public  as  appraisers  or  compensation 
consultants;  perform  the  relevant 


valuations  on  a  regiilar  basis;  be 
qualified  to  make  valuations  of  the  type 
of  property  or  services  being  valued; 
and  include  in  the  written  opinion  a 
certification  that  they  meet  the 
preceding  requirements.  This  section 
4958  regidations  project  did  not 
undertake  any  revisions  to  the  advice- 
of-counsel  safe  harbor  or  the  definition 
of  knowing  in  the  section  4941  and  4945 
regulations. 

The  temporary  regulations  contain  an 
additional  safe  harbor,  providing  that  an 
organization  memager's  participation  in 
a  transaction  will  ordinarily  not  be 
considered  knowing  if  the  manager 
relies  on  the  fact  that  the  requirements 
giving  rise  to  the  rebuttable 
presumption  of  reasonableness  are 
satisfied  with  respect  to  the  transaction 
(for  the  requirements,  see  discussion 
under  the  heading  Rebuttable 
presuinption  that  a  transaction  is  not  an 
excess  benefit  transaction  of  this 
preamble). 

Date  of  Occurrence 

Section  4958  does  not  specify  when 
an  excess  benefit  transaction  occurs. 
The  proposed  regulations  provide  that 
an  excess  benefit  transaction  occurs  on 
the  date  on  which  the  disqualified 
person  receives  the  economic  benefit 
from  the  applicable  tax-exempt 
organization  for  Federal  income  tax 
purposes.  The  proposed  regulations  also 
provide  that  a  transaction  consisting  of 
the  payment  of  deferred  compensation 
occius  on  the  date  the  deferred 
compensation  is  earned  and  vested. 
Several  comments  were  received 
requesting  additional  guidance  about 
the  timing  of  an  excess  benefit 
transaction.  Specifically,  one 
commentator  requested  clarification  in 
the  case  of  multiple  payments. 

The  temporary  regulations  continue  to 
provide  as  a  general  rule  that  an  excess 
benefit  transaction  occurs  on  the  date 
the  disqualified  person  receives  the 
economic  benefit  for  Federal  income  tax 
purposes.  The  temporary  regulations 
contain  additional  rules  for  a  series  of 
compensation  payments  or  other 
payments  arising  pursuant  to  a  single 
contractual  arrangement  provided  to  a 
disqualified  person  over  the  course  of     . 
the  disqualified  person's  taxable  year  (or 
part  of  a  taxable  year).  In  such  a  case, 
any  excess  benefit  transaction  with 
respect  to  these  aggregate  payments  is 
deemed  to  occur  on  the  last  day  of  the 
taxable  year  (or,  if  the  payments 
continue  for  part  of  the  year,  the  date  of 
the  last  payment  in  the  series). 

The  temporary  regulations  also 
contain  special  rules  for  deferred, 
contingent,  and  certain  noncash 
compensation.  The  temporary 
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regulations  state  that  in  the  case  of 
benefits  provided  pursuant  to  a 
qualified  pension,  profit-sharing,  or 
stock  bonus  plan,  the  transaction  occurs 
on  the  date  the  benefit  is  vested.  In  the 
case  of  a  transfer  of  property  that  is 
subject  to  a  substantial  risk  of  forfeiture, 
or  in  the  case  of  rights  to  future 
compensation  or  property  (including 
benefits  imder  a  nonqualified  deferred 
compensation  plan),  the  transaction 
occurs  on  the  date  the  property,  or  the 
rights  to  future  compensation  or 
property,  is  not  subject  to  a  substantial 
risk  of  forfeiture.  However,  where  the 
disqualified  person  elects  to  include  an 
amount  in  gross  income  in  the  taxable 
year  of  transfer  pursuant  to  section 
83(b),  the  general  rule  applies,  such  that 
the  transaction  occurs  on  the  date  the 
disqualified  person  receives  the 
economic  benefit  from  the  applicable 
tax-exempt  organization  for  Federal 
income  tax  purposes.  Any  excess  benefit 
transaction  with  respect  to  benefits 
imder  a  deferred  compensation  plan 
which  vest  during  any  taxable  year  of 
the  disqualified  person  is  deemed  to 
occur  on  the  last  day  of  the  disqualified 
person's  taxable  year. 

The  temporary  regulations  continue  to 
reference  the  relevant  Code  sections  for 
statute  of  limitations  rules  as  they  apply 
to  section  4958  excise  taxes.  Generally, 
the  statute  of  limitations  for  section 
4958  taxes  begins  with  the  filing  of  the 
applicable  tax-exempt  organization's 
return  for  the  year  in  which  the  excess 
benefit  transaction  occurred.  If  the 
organization  discloses  an  item  on  its 
return  or  on  an  attached  schedule  or 
statement  in  a  manner  sufiicient  to 
apprise  the  IRS  of  the  existence  and 
nature  of  an  excess  benefit  transaction, 
the  three-year  limitation  on  assessment 
and  collection  applies.  If  the  transaction 
is  not  so  disclosed,  a  six-year  limitation 
on  assessment  and  collection  applies, 
unless  an  exception  listed  in  section 
6501(c)  applies. 

Definition  of  Applicable  Tax-Exempt 
Organization 

Section  4958(e)  defines  an  applicable 
tax-exempt  organization  as  "any 
organization  which  (without  regard  to 
any  excess  benefit)  would  be  described 
in  paragraph  (3)  or  (4)  of  section  501(c) 
and  exempt  from  tax  under  section 
501(a)  *  *  *"  (except  private 
foundations).  An  applicable  tax-exempt 
organization  also  includes  any 
organization  that  was  described  in 
section  501(c)(3)  or  (4)  and  exempt  from 
tax  under  section  501(a)  at  any  time 
during  a  five-year  period  ending  on  the 
date  of  an  excess  benefit  transaction  (the 
lookback  period). 


The  temporary  regulations  revise  the 
section  defining  applicable  tax-exempt 
organizations  to  clarify  that  an 
organization  is  not  described  in  section 
501(c)(3)  or  (4)  for  purposes  of  section 
4958  during  any  period  covered  by  a 
final  determination  or  adjudication  that 
the  organization  is  not  exempt  from  tax 
under  section  501(a)  as  an  organization 
described  in  section  501(c)(3)  or  (4),  so 
long  as  that  determination  or 
adjudication  is  not  based  upon 
participation  in  inurement  or  one  or 
more  excess  benefit  transactions. 

A  number  of  commentators  requested 
that  the  final  regulations  clarify  the 
status  of  section  115  governmental 
entities  that  voluntarily  applied  for  a 
determination  of  their  section  501(c)(3) 
status.  Others  requested  that  those 
govenunental  entities  that  applied  for 
section  501(c)(3)  exemption  before  the 
enactment  of  section  4958  be  exempt 
from  section  4958.  In  response  to  these 
comments,  the  temporary  regulations 
provide  that  any  governmental  entity 
that  is  exempt  from  (or  not  subject  to) 
taxation  without  regard  to  section  501(a) 
is  not  an  applicable  tax-exempt 
organization  for  purposes  of  section 
4958. 

Definition  of  Disqualified  Person 

Section  4958(f)(1)  defines  a 
disqualified  person  with  respect  to  any 
transaction  as  "any  person  who  was,  at 
any  time  during  the  5-year  period 
ending  on  the  date  of  such  transaction, 
in  a  position  to  exercise  substantial 
influence  over  the  affairs  of  the 
organization  *   *   *"  (and  several  other 
categories  of  related  persons).  The 
proposed  regulations  list  the  statutory 
categories  of  related  persons  [i.e., 
certain  family  members  and  35-percent 
controlled  entities)  that  are  treated  as 
disqualified  persons  for  section  4958 
purposes.  The  proposed  regulations  also 
list  several  categories  of  persons  who 
are  treated  as  disqualified  persons  by 
virtue  of  the  functions  they  perform  for, 
or  the  interests  they  hold  in,  the 
organization.  The  proposed  regulations 
further  provide  that  other  persons  may 
be  treated  as  disqualified  persons 
depending  on  all  relevant  facts  and 
circumstances  and  list  some  of  the 
factors  to  be  considered. 

Some  commentators  questioned 
certain  categories  of  persons  who  are 
deemed  to  have  substantial  influence 
under  the  proposed  regulations  (e.g., 
presidents,  chief  executive  officers, 
treasurers),  arguing  that  these  per  se 
categories  coriflict  with  a  statement  in 
the  legislative  history  that  "[a]  person 
having  the  title  of  'officer,  director,  or 
trustee'  does  not  automatically  have  the 
status  of  a  disqualified  person."  These 


commentators  requested  that  final 
regulations  adopt  an  alternative 
approach  of  listing  these  categories  as 
facts  and  circumstances  tending  to  show 
that  a  person  has  substantial  influence 
over  the  affairs  of  an  organization.  In 
response  to  these  comments,  the 
temporary  regulations  clarify  that  the 
per  se  categories  of  persons  who  are  in 
a  position  to  exercise  substantial 
influence  for  section  4958  purposes  are 
defined  by  reference  to  the  actual 
powers  and  responsibilities  held  by  the 
person  and  not  merely  by  the  person's 
title  or  formal  position.  Thus,  for 
example,  it  is  possible  that  a  person 
with  the  mere  title  of  "president"  could 
be  treated  as  not  having  substantial 
influence  if  it  is  demonstrated  that  the 
person,  in  fact,  does  not  have  ultimate 
responsibilify  for  implementing  the 
decisions  of  the  governing  body  or  for 
supervising  the  management, 
administration,  or  operation  of  the 
organization. 

A  number  of  conunentators  objected 
to  a  provision  in  the  proposed 
regulations  under  which  a  person  who 
has  or  shares  authority  to  sign  drafts  or 
to  authorize  electronic  transfer  of  the 
organization's  funds  is  treated  as  a 
treasurer  or  chief  financial  officer  who 
is  in  a  position  to  exercise  substantial 
influence  over  the  affairs  of  the 
organization.  Other  commentators 
requested  that  the  final  regulations 
recognize  that  a  person  who  may 
authorize  transfer  of  only  minimal 
amounts  of  the  organization's  funds 
should  not  be  treated  as  a  disqualified 
person  solely  by  reason  of  that 
authority. 

The  temporary  regulations  clarify  that 
a  person  who  has  the  powers  and 
responsibilities  of  a  treasurer  or  chief 
financial  officer  is  in  a  position  to 
exercise  substantial  influence,  provided 
that  the  person  has  ultimate 
responsibility  for  managing  the  finances 
of  the  organization.  As  requested  by 
commentators,  the  temporary 
regulations  delete  the  provision  from 
the  proposed  regulations  that  refers  to 
having,  or  sharing,  authority  to  sign 
drafts  or  to  authorize  electronic  transfer 
of  funds. 

The  IRS  and  the  Treasury  Department 
considered,  but  declined  to  adopt  at 
present,  a  special  rule  with  respect  to 
so-called  "donor  advised  funds" 
maintained  by  an  applicable  tax-exempt 
organization.  Unlike  other  segments  of 
an  applicable  tax-exempt  organization, 
such  as  an  operating  department  (or 
division)  of  the  organization,  a  donor 
advised  fund  consists  of  a  segregated 
fund  maintained  for  the  specific 
purpose  of  allowing  certain  persons  to 
provide  ongoing  advice  regarding  the 
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organization's  use  of  amounts 
contributed  by  a  particular  donor  (or 
donors).  Although  these  persons  cannot 
properly  have  legal  control  over  the 
segregated  fund,  they  nonetheless  are  in 
a  position  to  exercise  substantial 
influence  over  the  amoimt,  timing,  or 
recipients  of  distributions  from  the 
fund.  Accordingly,  the  IRS  and  the 
Treasury  Department  request  comments 
regarding  potential  issues  raised  by 
applying  the  fair  market  value  standard 
of  section  4958  to  distributions  from  a 
donor  advised  fund  to  (or  for  the  use  of) 
the  donor  or  advisor. 

The  proposed  regulations  deem 
certain  persons  not  to  have  substantial 
influence,  including  any  applicable  tax- 
exempt  organization  described  in 
section  501(c)(3)  (i.e.,  public  charities 
subject  to  section  4958).  Various 
conunentators  requested  that  section 
501(c)(4)  applicable  tax-exempt 
organizations,  section  115  governmental 
entities,  corporations  or  associations 
organized  as  non-profits  imder  the  laws 
of  any  State,  or  entities  100-percent 
controlled  by  and  for  the  benefit  of 
section  501(c)(3)  applicable  tax-exempt 
organizations,  be  deemed  not  to  exercise 
substantial  influence  over  the  affairs  of 
applicable  tax-exempt  organizations. 

The  temporary  regulations  provide 
that  any  organization  described  in 
section  501(c)(3)  and  exempt  from  tax 
under  section  501(a)  (including  a 
private  foundation),  is  not  a  disqualified 
person.  The  temporary  regulations  do 
not  specifically  exclude  from 
disqualified  person  status  section  115 
and  section  501(c)(4)  organizations 
generally,  as  requested  in  comments. 
However,  the  temporary  regiilations 
state  that  an  organization  described  in 
section  501(c)(4)  is  deemed  not  to  have 
substantial  influence  with  respect  to 
another  applicable  tax-exempt 
organization  described  in  section 
501(c)(4).  Additionally,  the  temporary 
regulations  provide  that  the  transfer  of 
economic  benefits  to  a  government 
entity  for  exclusively  public  purposes  is 
disregarded  for  purposes  of  section 
4958. 

A  number  of  comments  were  received 
on  the  section  of  the  proposed 
regulations  providing  that  facts  and 
circumstances  govern  in  all  cases  where 
disqualified  person  status  is  not 
explicitly  described.  Commentators 
variously  requested  revision  or  deletion 
of  the  statement  that  a  person  with 
managerial  control  over  a  discrete 
segment  of  an  organization  could  be  in 
a  position  to  exercise  substantial 
iiijfluence  over  the  affairs  of  the  entire 
organization.  Instead  of  considering  this 
factor  in  an  overall  evaluation  of  the 
facts  and  circumstances,  the  temporary 


regulations  provide  that  the  fact  that  a 
"person  manages  a  discrete  segment  or 
activity  of  the  organization  that 
represents  a  substantial  portion  of  the 
activities,  assets,  income,  or  expenses  of 
the  organization"  is  a  separate  factor 
tending  to  show  substantial  influence. 
The  IRS  and  the  Treasury  Department 
believe  that,  in  some  circumstances,  a 
person  managing  a  discrete  segment  or 
activity  of  an  organization  is,  in  fact,  in 
a  position  to  exercise  substantial 
influence  over  the  organization  as  a 
whole. 

With  respect  to  the  factor  that  a 
person  is  a  substantial  contributor 
within  the  meaning  of  section  507(d)(2), 
requests  were  made  to  define.a 
substantial  contributor  as  a  person 
contributing  more  than  two  percent  of 
the  organization's  total  support;  to  use 
a  higher  threshold,  such  as  the 'greater 
of  $50,000  or  10  percent  of  total 
contributions  received;  to  limit  the 
treatment  of  substantial  contributor 
status  as  a  factor  to  a  reasonable  time 
(e.g.,  foiu  years);  and  to  tie  substantial 
contributor  status  to  persons  required  to 
be  disclosed  as  such  on  Form  990  or 
Schedule  A  of  that  form.  Additionally, 
a  request  was  made  to  specify  how  the 
five-year  lookback  period  applies  to 
substantial  contributors. 

The  temporar>'  regulations  continue  to 
include  as  a  factor  tending  to  show 
substantial  influence  the  fact  that  a 
person  is  a  substantial  contributor, 
generally  as  defined  in  section 
507(d)(2)(A).  However,  the  temporary 
regulations  clarify  that,  to  determine 
whether  a  person  is  a  substantial 
contributor  for  section  4958  piuposes, 
only  contributions  received  by  the 
organization  during  its  current  taxable 
year  and  the  four  preceding  taxable 
years  are  taken  into  account. 

With  respect  to  the  factor  that  a 
person's  compensation  is  based  on 
revenues  derived  from  activities  of  the 
organization  that  the  person  controls,  a 
number  of  conunentators  requested  that 
a  determination  of  disqualified  person 
status  not  be  based  solely  on  this  factor. 
Several  commentators  specifically 
requested  clarification  of  this  factor 
with  respect  to  physicians  in  particular, 
and  others  requested  that  the  factor  be 
deleted  altogether.  Other  commentators 
requested  that  the  factor  be  narrowed  to 
situations  where  the  person's 
compensation  is  based  on  revenues  from 
activities  that  provide  over  half  of  the 
organization's  annual  revenue,  or  that 
the  factor  be  modified  to  apply  only  if 
a  person's  compensation  is  based  to  a 
significant  extent  on  revenues  derived 
from  activities  of  the  organization  that 
the  person  controls.  In  response  to  these 
comments,  the  temporary  regulations 


modify  the  fector  to  require  that  the 
person's  compensation  is  primarily 
based  on  revenues  derived  from 
activities  of  the  organization  that  the 
person  controls. 

A  number  of  conimentators  argued 
that  it  is  inappropriate  to  include  all 
persons  with  managerial  authority,  or 
persons  serving  as  key  advisors  to  a 
person  with  managerial  authority,  as 
potential  disqualified  persons. 
Additional  comments  on  this  issue 
requested  that  the  final  regulations 
clarify  the  meaning  of  managerial 
authority  or  delete  that  factor  firom  the 
regulations.  Others  suggested  that  the 
term  key  advisor  be  limited  to  those 
with  real,  substantial  authority,  or 
deleted  altogether  and  replaced  by  a 
standard  that  a  person  can  have 
managerial  authority  by  virtue  of  his  or 
her  actual  impact  on  the  organization's 
affairs  without  regard  to  title  or 
position.  In  response  to  th^se 
comments,  the  temporary  regulations 
delete  as  a  factor  tending  to  show 
substantial  influence  the  fact  that  a 
person  serves  as  a  key  advisor  to  a 
manager.  Moreover,  with  respect  to 
managerial  authority,  the  temporeuy 
regulations  list  revised  factors  tending 
to  show  substantial  influence,  including 
whether:  (1)  The  person  has  or  shares 
authority  to  control  or  determine  a 
substantial  portion  of  the  organization's 
capital  expenditiu-es,  operating  budget, 
or  compensation  for  employees;  and  (2) 
the  person  manages  a  discrete  segment 
or  activity  of  the  organization  that 
represents  a  substantial  portion  of  the 
activities,  assets,  income,  or  expenses  of 
the  organization,  as  compared  to  the 
organization  as  a  whole. 

With  respect  to  factors  tending  to 
show  that  a  person  does  not  have 
.  substantial  influence,  one  commentator 
requested  that  the  fact  that  the  person 
has  had  no  prior  involvement  or 
relationship  with  the  organization  be 
added  as  a  factor.  Another  commentator 
requested  that  the  independent 
contractor  factor  be  modified  so  that  all 
"outside,  independent  professionals 
performing  services  on  a  strictly  fee-for- 
service  arrangement"  are  presiuned  not 
to  be  disqualified  persons.  Other 
commentators  requested  that  additional 
factors  tending  to  show  no  substantial 
influence  be  added  for  employees.  In 
this  regard,  suggested  factors  included 
that  the  person  reports  to  a  disqualified 
person,  does  not  participate  in  major 
policy  or  financial  decisions  affecting 
the  organization  as  a  whole,  or  holds  a 
position  three  or  more  levels  below  the 
governing  body.  In  response  to  these 
comments,  the  temporary  regulations 
provide  as  a  factor  tending  to  show  no 
substantial  influence  the  fact  that  a 
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person  is  an  independent  contractor 
(such  as  an  attorney,  accountant,  or 
investment  manager  or  advisor)  whose 
sole  relationship  to  the  organization  is 
providing  professional  advice,  but  who 
does  not  have  decision-making 
authority,  with  respect  to  transactions 
from  which  the  independent  contractor 
will  not  economically  benefit  either 
directly  or  indirectly  (aside  from 
customary  fees  received  for  the 
professional  advice  rendered).  In 
addition,  the  temporary  regulations  add 
as  factors  tending  to  show  no  substantial 
influence  the  fact  that  the  direct 
supervisor  of  the  individual  is  not  a 
disqualified  person,  and  that  the  person 
does  not  participate  in  any  management 
decisions  affecting  the  organization  as  a 
whole  or  a  substantial,  discrete  segment 
or  activity  of  the  organization.  The 
temporary  regudations  also  address  the 
issue  of  persons  with  no  prior 
involvement  with  the  organization  by 
providing  a  special  exception  for  initial 
contracts  (see  the  discussion  under  the 
heading  Initial  Contmct  Exception  in 
this  preamble). 

Definition  of  Excess  Benefit  Transaction 

Section  4958(c)(1)  defines  the  phrase 
excess  benefit  transaction  as  "any 
transaction  in  which  an  economic 
benefit  is  provided  by  an  applicable  tax- 
exempt  organization  directly  or 
indirectly  to  or  for  the  use  of  any 
disqualified  person  if  the  value  of  the 
economic  benefit  provided  exceeds  the 
value  of  the  consideration  (including 
the  performance  of  services)  received  for 
providing  such  benefit."  The  excess 
benefit  is  the  amount  by  which  the 
value  of  the  economic  benefits  provided 
to  (or  for  the  use  of)  the  disqualified 
person  exceeds  the  value  of  the 
consideration  received.  The  proposed 
regulations  further  define  certain  terms 
in  the  statutory  definition  of  excess 
benefit  transaction  and  delineate 
specific  items  that  either  are  disregarded 
or  must  be  taken  into  account  in 
determining  the  value  of  a 
compensation  package.  The  proposed 
regulations  also  prescribe  standards  for 
determining  fair  market  value  for 
section  4958  purposes.  In  response  to 
conunents  received  on  these  topics,  the 
temporary  regulations  make  numerous 
changes  to  the  provisions  of  the 
proposed  regulations  that  define  the 
phrase  excess  benefit  transaction  (as 
summarized  under  the  next  six  topic 
headings). 

The  KS  and  the  Treasury  Department 
considered  whether  embezzled  amounts 
should  be  viewed  as  provided  by  the 
organization  for  section  4958  piuposes. 
In  this  regard,  the  IRS  and  the  Treasiuy 
Department  believe  that  any  economic 


benefit  received  by  a  disqualified  person 
(who  by  definition  has  substantial 
influence)  from  the  assets  of  the 
organization  is  provided  by  the 
organization  even  if  the  transfer  of  the 
benefit  was  not  authorized  imder  the 
regular  procedures  of  the  organization. 

Economic  Benefit  Provided  Directly  or 
Indirectly 

Section  4958(c)(1)(A)  provides  that  an 
excess  benefit  transaction  may  arise 
when  economic  benefits  are  provided  by 
an  applicable  tax-exempt  organization 
directly  or  indirectly  to  or  for  the  use  of 
any  disqualified  person.  In  this  regard, 
the  proposed  regulations  provide  that 
"[a]  benefit  may  be  provided  indirectly 
through  the  use  of  one  or  more  entities 
controlled  by  or  affiliated  with  the 
applicable  tax-exempt  organization.  For 
example,  if  an  applicable  tax-exempt 
organization  causes  its  taxable 
subsidiary  to  pay  excessive 
compensation  to,  or  engage  in  a 
transaction  at  other  than  fair  market 
value  with,  a  disqualified  person  of  the 
parent  organization,  the  payment  of  the 
compensation  or  the  transfer  of  property 
is  an  excess  benefit  transaction."  This 
example  is  based  on  similar  language 
contained  in  the  legislative  history  to 
section  4958  (See  H.  REP.  NO.  506, 
104th  Congress,  2d  SESS.  (1996),  53,  56, 
note  3). 

A  number  of  commentators  requested 
further  clarification  of  the  definition  of 
indirect  excess  benefit  transactions. 
Some  commentators  requested  that  the 
final  regulations  clarify  that  any 
compensation  disqualified  persons 
receive  frt>m  unrelated  third  parties 
through  the  acquiescence  of  die 
employing  applicable  tax-exempt 
organization  not  be  considered  in 
determining  reasonable  compensation. 
Another  commentator  suggested  that,  as 
a  general  rule,  an  excess  benefit  may  be 
found  to  be  provided  indirectly  through 
an  entity  controlled  by  an  applicable 
tax-exempt  organization  only  when  the 
funds  or  other  benefits  at  issue  can 
clearly  be  traced  to  the  parent 
organization.  Additionally,  a  request 
was  received  to  specify  that  payment  by 
a  subsidiary  of  excessive  compensation 
does  not,  by  itself,  justify  the  conclusion 
that  the  parent  organization  caused  the 
subsidiary  to  engage  in  an  excess  benefit 
transaction.  Other  requests  were  made 
to  clarify  that  services  received  by  the 
applicable  tax-exempt  organization  may 
include  services  provided  by  the 
disqualified  person  to  one  or  more  other 
entities  controlled  by  or  affiliated  with 
the  organization. 

Conunentators  also  suggested  several 
clarifications  to  the  phrase  "controlled 
by  or  affiliated  with"  for  purposes  of 


determining  whether  an  indirect  excess 
benefit  transaction  has  occurred.  One 
commentator  suggested  that  control  or 
affiliation  must  exist  at  the  time  the 
benefit  is  authorized  or  approved,  rather 
than  when  the  benefit  is  received  by  the 
disqualified  person.  Others  suggested 
that  the  definition  of  "controlled  by  or 
affiliated  with"  follow  more  closely  the 
definition  of  control  under  the  section 
4941  self-dealing  regulations  or  under 
section  512(b)(13)  (including 
constructive  ov\mership  rules  contained 
in  section  318).  Another  commentator 
suggested  defining  the  term  affiliated  to 
mean  that  organizations  share  a  majority 
of  governing  body  members  or  principal 
officers.  Other  commentators  requested 
that  the  final  regulations  state  that 
approval  of  a  benefit  by  a  board 
independent  of  the  applicable  tax- 
exempt  organization  would  prevent 
finding  that  the  organization  indirectly    - 
provided  an  excess  benefit  to  a 
disqualified  person.  Conunentators  also 
requested  that  the  final  regulations 
include  examples  demonstrating  that 
the  mere  existence  of  a  relationship 
between  two  entities,  including  a 
control  relationship,  is  insufficient  to 
justify  a  conclusion  that  a  benefit  has 
been  indirectiy  provided  to  a 
disqualified  person  unless  a  purposeful 
avoidance  of  section  4958  by 
conducting  a  transaction  indirectly  is 
shovtrn. 

In  response  to  these  comments,  the 
temporary  regulations  clarify  that  an 
applicable  tax-exempt  organization  may 
provide  an  economic  benefit  indirectly 
to  a  disqualified  person  either  through 
a  controlled  entity  or  through  an 
intermediary.  In  this  regard,  the 
temporary  regulations  parallel  the 
section  4941  self-dealing  regulations, 
except  that  the  temporary  regulations 
generally  adopt  the  section  512(b){13) 
standard  for  control.  (The  section 
512(b)(13)  standard  for  control 
considers  only  the  tax-exempt 
organization's  interest  in  the  controlled 
entify,  or  the  tax-exempt  organization's 
control  of  a  nonstock  corporation's 
directors  or  trustees.  In  contrast,  the 
section  4941  regulations'  definition  of 
control  also  considers  interests  held 
individually  by  the  directors  or  trustees 
of  the  foundation).  The  temporary 
regulations  provide  that  all 
consideration  and  benefits  exchanged 
between  a  disqualified  person  and  an 
applicable  tax-exempt  organization,  and 
all  entities  the  organization  controls,  are 
taken  into  account  to  determine  whether 
there  has  been  an  excess  benefit 
transaction. 

The  temporary  regulations  provide 
that  an  applicable  tax-exempt 
organization  provides  an  economic 
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benefit  indirectly  through  an 
intermediary  when:  (1)  An  applicable 
tax-exempt  organization  provides  an 
economic  benefit  to  a  third  party  (the 
intermediary);  (2)  the  intermediary 
provides  economic  benefits  to  a 
disqualified  person  of  the  applicable 
tax-exempt  organization;  and  (3)  either 
(a)  there  is  evidence  of  an  oral  or  written 
agreement  or  understanding  that  the 
intermediary  will  transfer  property  to  a 
disqualified  person;  or  (b)  the 
intermediary  lacks  a  significant  business 
piupose  or  exempt  purpose  of  its  own 
for  engaging  in  such  a  transfer.  The 
temporary  regulations  also  include  foiu 
new  examples  illustrating  different  fact 
patterns  under  which  economic  benefits 
are  provided  indirectly  to  a  disqualified 
person  through  a  controlled  entity  or 
through  an  intermediary. 

Initial  Contract  Exception 

The  proposed  regulations  do  not 
provide  any  special  rules  for 
transactions  conducted  pursuant  to  the 
first  contract  that  a  previously  unrelated 
person  enters  into  with  the  applicable 
tax-exempt  organization.  Several 
comments  received  during  the  regular 
comment  period  requested  that  a  person 
having  no  prior  relationship  with  an 
organization  not  be  considered  a 
disqualified  person  with  respect  to  the 
first  contractual  arrangement  with  the 
organization. 

After  the  close  of  the  written 
comment  period  for  the  proposed 
regulations  (November  2,  1998),  but 
before  the  public  hearing  (March  16  and 
17.  1999),  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  issued 
its  decision  in  United  Cancer  Council, 
Inc.  V.  Commissioner  of  Internal 
Revenue.  165  F.3d  1173  (7th  Or.  1999), 
rev'ing  and  remanding  109  T.C.  326 
(1997).  In  this  case,  the  Seventh  Circiut 
reversed  the  Tax  Court's  finding  that  a 
contract  between  a  charity  and  a 
previously  unrelated  fundraising 
company  resulted  in  private  inurement 
in  violation  of  the  charity's  tax-exempt 
status.  The  Seventh  Circuit  remanded 
the  case  back  to  the  Tax  Court  to 
address  the  question  whether  the 
fundraising  contract  resulted  in  private 
benefit  in  violation  of  section  501(c)(3). 

In  United  Cancer  Council,  the 
Seventh  Circuit  concluded  that 
prohibited  inurement  under  section 
501  (cH3)  cannot  result  from  a 
contractual  relationship  negotiated  at 
arm's  length  with  a  party  having  no 
prior  relationship  with  die  organization, 
regardless  of  the  relative  bargaining 
strength  of  the  parties  or  resultant 
control  over  the  tax-exempt  organization 
created  by  the  terms  of  the  contract.  The 
transactions  at  issue  in  United  Cancer 


Council  were  conducted  prior  to  the 
effective  date  of  section  4958. 
Consequently,  United  Cancer  Council 
involved  interpretations  of  the  general 
requirements  for  tax-exempt  status 
under  section  501(c)(3),  and  not 
questions  of  disqualified  person  status 
or  the  existence  of  an  excess  benefit 
transaction  under  section  4958. 
Nevertheless,  at  the  public  hearing  and 
in  supplemental  comments  received 
after  the  hearing,  commentators 
referenced  the  Seventh  Circuit  decision 
and  requested  that  the  proposed 
regulations  be  modified  so  that  section 
4958  excise  taxes  will  not  be  imposed 
on  the  first  transaction  or  contract 
between  an  applicable  tax-exempt 
organization  and  a  previously  uiuelated 
person. 

The  temporary  regulations  address  the 
issue  raised  by  United  Cancer  Council 
by  providing  that  section  4958  does  not 
apply  to  any  fixed  payment  made  to  a 
person  pursuant  to  an  initial  contract, 
regardless  of  whether  the  payment 
would  otherwise  constitute  an  excess 
benefit  transaction.  For  this  piupose,  an 
initial  contract  is  defined  as  a  binding 
written  contract  between  an  applicable 
tax-exempt  organization  and  a  person 
who  was  not  a  disqualified  person 
immediately  prior  to  entering  into  the 
contract.  A  fixed  payment  means  an 
amoimt  of  cash  or  other  property 
specified  in  the  contract,  or  determined 
by  a  fixed  formula  specified  in  the 
contract,  which  is  paid  or  transferred  in 
exchange  for  the  provision  of  specified 
services  or  property.  A  fixed  formula 
may  incorporate  an  amount  that 
depends  upon  futiue  specified  events  or 
contingencies  (e.g.,  revenues  generated 
by  activities  of  the  organization), 
provided  that  no  person  exercises 
discretion  when  calculating  the  amount 
of  a  payment  or  deciding  whether  to 
make  a  payment.  As  suggested  by  some 
commentators,  however,  the  initial 
contract  rule  does  not  apply  if  the 
contract  is  materially  modified  or  if  a 
person  fails  to  substantially  perform  his 
or  her  obligations  under  the  contract. 

Thus,  under  the  temporary 
regulations,  to  the  extent  that  an 
applicable  tax-exempt  organization  and 
a  person  who  is  not  yet  a  disqualified 
person  conduct  negotiations  and  specify 
the  amoimts  to  be  paid  to  the  person  (or 
specify  an  objective  formula  for  paying 
that  person),  then  these  fixed  payments 
are  not  subject  to  scrutiny  under  section 
4958,  even  if  paid  after  the  person 
becomes  a  disqualified  person.  An 
initial  contract  may  provide  for  both 
fixed  and  non-fixed  (i.e.,  discretionary) 
payments.  In  this  case,  the  fixed 
payments  are  not  subject  to  section 
4958,  while  the  non-fixed  payments  will 


be  subject  to  scrutiny  imder  section 
4958  (taking  into  account  all 
consideration  exchanged  between  the 
parties).  In  effect,  the  initial  contract 
rule  contained  in  the  temporary 
regulations  protects  from  section  4958 
liability  those  payments  made  piusuant 
to  fixed,  objective  terms  specified  in  a 
contract  entered  into  before  the  person 
was  in  a  position  to  exercise  substantial 
influence,  yet  allows  for  scrutiny  under 
section  4958  to  the  extent  the  contract 
allows  for  subsequent  discretion  to  be 
exercised  (which  may  be  subject  to 
influence  by  the  disqualified  person) 
when  calculating  the  amount  of  a 
payment  or  deciding  whether  to  make  a 
payment.  The  temporary  regulations 
include  eleven  examples  to  illustrate  the 
application  of  the  initial  contract  rule. 

Certain  Economic  Benefits  Disregarded 
for  Purposes  of  Section  4958 

For  ease  of  administration,  the 
proposed  regulations  list  several 
economic  benefits  that  are  disregarded 
for  piuposes  of  section  4958.  These 
disregarded  items  include 
reimbursements  for  reasonable  expenses 
of  attending  meetings  of  the  governing 
body  (but  not  luxury  or  spousal  travel); 
certain  economic  benefits  provided  to  a 
disqualified  person  solely  as  a  member 
of,  or  volunteer  for,  the  organization; 
and  economic  benefits  provided  to  a 
disqualified  person  solely  as  a  member 
of  a  charitable  class.  A  number  of 
comments  recommended  modifying 
these  provisions. 

Witn  respect  to  reimbursements  for 
expenses  of  attending  meetings  of  the 
governing  body  (but  not  luxury  travel  or 
spousal  travel),  suggestions  were  made 
to  clarify  or  delete  these  terms;  to 
provide  as  an  alternative  that  all  travel 
expenses  that  are  not  lavish  or 
extravagant  within  the  meaning  of 
section  162  may  be  disregarded;  to 
disregard  spousal  travel  expenses  in 
circumstances  where  the  spousal 
attendance  furthers  the  exempt 
purposes  of  the  organization  or  meets 
the  section  274  bona  fide  business 
purpose  test;  and  to  address  the  issue  of 
travel  expenses  by  generally 
disregarding  working  condition  ftnnge 
benefits  and  de  minimis  fringe  benefits 
described  in  sections  132(d)  and  (e). 
Odier  commentators  requested  that  any 
benefits  received  by  a  disqualified 
person  should  be  disregarded  if 
incidental  to  the  organization's 
achievement  of  its  exempt  purposes, 
such  as  when  disqualified  persons 
attend  fundraising  dinners  or 
conferences  on  behalf  of  the 
organization. 

La  response  to  these  comments,  the 
temporary  regtdations  delete  the 
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separate  provision  that  provides  that 
reasonable  expenses  of  attending 
meetings  of  the  governing  body  may  be 
disregarded.  In  place  of  this  provision, 
the  temporary  regulations  substitute  a 
more  general  rule  providing  that  all 
fringe  benefits  excluded  from  income 
under  section  132  (except  for  certain 
liability  insurance  premiums,  payments 
or  reimbursements,  discussed  below) 
are  disregarded  for  section  4958 
purposes.  This  change  addresses 
comments  received  on  the  limitation  in 
the  proposed  regulations  with  respect  to 
luxury  and  spousal  travel.  By  referring 
to  fringe  benefits  excluded  from  income 
under  section  132,  the  temporary 
regulations  adopt  existing  standards 
imder  section  162  and  section  274 
(which  are  incorporated  into  section 
132)  to  determine  whether  payments  or 
reimbursements  of  travel  expenses  of  an 
employee  or —  any  other  expenses — 
should  be  disregarded  for  section  4958 
piuposes  or,  instead,  treated  as  part  of 
the  disqualified  person's  compensation. 

With  respect  to  economic  benefits 
provided  to  a  disqualified  person  solely 
as  a  member  of,  or  volunteer  for,  the 
organization,  the  proposed  regulations 
disregard  such  benefits  for  section  4958 
purposes  only  if  the  organization 
provides  the  same  benefits  to  members 
of  the  general  public  in  exchange  for  a 
membership  fee  of  $75  or  less  per  year. 
Commentators  suggested  that  diis 
provision  be  expanded  in  the  final 
regulations  to  apply  to  any  benefit 
(without  a  dollar  limitation)  provided  to 
a  disqualified  person  solely  by  virtue  of 
that  person  being  a  donor,  volunteer,  or 
member,  provided  that  any  member  of 
the  general  public  making  a  comparable 
contribution  receives  a  similar  benefit. 
Another  commentator  requested  a 
similar  modification,  with  the 
additional  requirement  that  a  significant 
number  of  nofi-disqualified  persons 
(e.g.,  10  or  more)  actually  make  a 
comparable  payment  to  the  organization 
and  are  given  the  option  of  receiving 
substantially  the  same  benefit. 

The  temporary  regulations  continue  to 
disregard  for  section  4958  purposes 
economic  benefits  provided  to  a 
volunteer  (who  is  also  a  disquadified 
person)  if  that  benefit  is  provided  by  the 
organization  to  the  general  public  in 
exchange  for  a  membership  fee  or 
contribution  of  $75  or  less  per  year.  In 
contrast,  economic  benefits  provided  to 
a  disqualified  person  as  a  member  of,  or 
a  donor  to,  an  applicable  tax-exempt 
organization  are  no  longer  limited  by  a 
specific  dollar  cap.  The  temporary 
regulations  disregard  economic  benefits 
provided  to  a  member  of  an  organization 
solely  on  account  of  the  payment  of  a 
membership  fee,  or  to  a  donor  solely  on 


account  of  a  contribution  deductible 
under  section  170  if:  (1)  Any  non- 
disqualified  person  paying  a 
membership  fee  or  making  a 
contribution  above  a  specified  amount 
to  the  organization  is  given  the  option 
of  receiving  substantially  the  same 
economic  benefit;  and  (2)  the 
disqualified  person  and  a  significant 
number  of  non-disqualified  persons  in 
fact  make  a  payment  or  contribution  of 
at  least  the  specified  amount. 

The  temporary  regulations  clarify  that 
section  162  standards  apply  in 
determining  reasonableness  of 
compensation  for  section  4958 
purposes,  taking  into  account  all 
benefits  provided  to  a  person  (other 
than  benefits  that  are  specifically 
disregarded  for  section  4958  purposes) 
and  the  rate  at  which  any  deferred 
compensation  accrues.  The  temporary 
regulations  also  provide  that  the  fact 
that  a  bonus  or  revenue-sharing 
arrangement  is  subject  to  a  cap  is  a 
relevant  factor  in  determining  the 
reasonableness  of  compensation. 

Insurance  or  Indemnification  of  Excise 
Taxes 

The  legislative  history  to  section  4958 
indicates  that  reimbursements  of  excise 
tax  liability,  or  payment  of  premiums 
for  liability  insurance  for  excess  benefit 
taxes,  by  an  appUcable  tax-exempt 
organization  constitute  an  excess  benefit 
unless  they  are  included  in  the 
disqualified  person's  compensation 
during  the  year  paid  and  the  total 
compensation  package  for  that  person  is 
reasonable.  See  H.  REP.  NO.  506, 104th 
Congress,  2d  SESS.  (1996).  53,  58. 
Following  this  legislative  history,  the 
proposed  regulations  specifically 
provide  that  payment  of  a  premium  for 
insurance  for  section  4958  taxes  or 
indemnification  of  a  disqualified  person 
for  these  taxes  is  not  an  excess  benefit 
transaction  if  the  premium  or  the 
indemnification  is  treated  as 
compensation  to  the  disqualified  person 
when  paid,  and  the  total  compensation 
paid  to  the  person  is  reasonable. 
However,  some  commentators  read  the 
special  rule  in  conjunction  with  another 
section  of  the  proposed  regulations — 
which  listed  "|t]he  amount  of  premiums 
paid  for  liability  or  any  other  insurance 
coverage,  as  well  as  any  payment  or 
reimbursement  by  the  organization  of 
charges,  expenses,  fees,  or  taxes  not 
covered  ultimately  by  the  insurance 
coverage"  as  an  item  included  in 
compensation  for  purposes  of  section 
4958 — as  potentially  mandating  that 
such  insurance  premium  or 
indenmification  payments  be  treated  as 
taxable  income  to  the  disqualified 
person  in  order  to  avoid  being 


characterized  as  an  excess  benefit 
transaction. 

Several  commentators  requested  that 
premiums  for  liability  insurance  be 
disregarded  entirely  for  section  4958 
purposes,  along  with  non-compensatory 
indemnification  of  members  of  the     ' 
governing  body  and  officers  against 
liability  in  civil  proceedings  (as 
described  in  the  private  foundation  self- 
dealing  regulations  under  section  4941), 
or  that  de  minimis  costs  (e.g.,  $200) 
associated  with  such  insurance  coverage 
be  disregarded. 

Other  commentators  suggested  that  a 
portion  of  the  premium  payment  be 
allocated  to  section  4958  tax  coverage, 
and  that  only  that  portion  be  included 
in  compensation  of  the  disqualified 
person.  Others  requested  that  the 
portion  of  a  premium  allocable  to 
liability  insurance  coverage  for  an 
organization  manager  who  is  also  a 
disqualified  person  to  cover  the  person's 
potential  liabilify  for  the  manager-level 
tax  under  section  4958(a)(2)  be 
considered  a  working  condition  fringe 
under  section  132(d).  Others  requested 
that  benefits  under  indemnification 
plans  be  taken  into  account  for  section 
4958  purposes  only  if  and  when  paid. 

To  clarify  the  treatment  of  insurance 
premiums  and  reimbursements  of  excise 
tax  liabilify,  the  temporary  regulations 
include  a  spyecial  rule,  which  includes 
in  a  disqualified  person's  compensation 
for  section  4958  purposes  the  payment 
of  liabilify  insurance  premiums  for,  or 
the  payment  or  reimbursement  by  the 
organization  of:  (1)  Any  {}enalfy,  tax.  or 
expense  of  correction  owed  under 
section  4958;  (2)  any  expense  not 
reasonably  incurred  by  the  person  in 
connection  with  a  civil  judicial  or  civil 
administrative  proceeding  arising  out  of 
the  person's  performance  of  services  on 
behalf  of  the  applicable  tax-exempt 
organization;  and  (3)  any  expense 
resulting  fiT)m  an  act  or  failure  to  act 
with  respect  to  which  the  person  has 
acted  willfully  and  without  reasonable 
cause.  This  rule  parallels  the  section 
4941  regulations  governing  the 
treatment  of  directors  and  officers 
liabilify  insurance  and  indemnification. 
As  under  the  section  4941  regulations, 
however,  the  temporary  regulations 
provide  that  insurance  premiums  and 
reimbursements  may  be  disregarded  if 
they  qualify  as  de  minimis  fringe 
benefits  excludable  fixim  income  under 
section  132(a)(4). 

In  addition,  the  temporary  regulations 
clarify  that  the  inclusion  of  an  item  in 
compensation  for  section  4958  purposes 
does  not  govern  its  income  tax 
treatment.  Thus,  the  mere  fact  that  a 
premium  or  reimbursement  payment,  or 
any  other  benefit,  provided  to  a 
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disqualified  person  must  be  taken  into 
account  in  determining  the 
reasonableness  of  that  person's  total 
compensation  package  for  section  4958 
purposes  is  not  determinative  of 
whether  or  not  that  benefit  is  included 
in  (he  disqualified  person's  gross 
income  for  income  tax  purposes. 

Timing  Rules  for  Determining 
Reasonableness 

Section  4958(c)(1)  defines  an  excess 
benefit  transaction  as  a  transaction  in 
which  the  value  of  an  economic  benefit 
provided  to  a  disqualified  person 
exceeds  the  value  of  the  consideration 
received  (including  the  performance  of 
services),  but  the  statutory  provisions  do 
not  directly  address  the  issue  of  when 
to  value  the  benefits  and  consideration 
exchanged.  In  this  regard,  the  proposed 
regulations  provide  that  whether 
compensation  is  reasonable  is  generally 
determined  when  the  parties  enter  into 
the  contract  for  services.  The  proposed 
regulations  further  provide,  however, 
that  "where  reasonableness  of 
comp>ensation  cannot  be  determined 
based  on  circumstances  existing  at  the 
date  when  the  contract  for  services  was 
made,  then  that  determination  is  made 
based  on  all  facts  and  cinnunstances,  up 
to  and  including  circumstances  as  of  the 
date  of  payment."  Many  commentators 
objected  to  the  uncertainty  created  by 
this  additional  sentence. 

To  clarify  the  issue  of  the  timing  of 
the  reasonableness  determination,  the 
temporary  regulations  provide  that 
reasonableness  is  determined  with 
respect  to  any  fixed  payment  (as  defined 
for  purposes  of  the  initial  contract  rule 
discussed  above)  at  the  time  the  parties 
enter  into  the  contract.  However,  the 
temporary  regidations  provide  that  the 
reasonableness  of  any  amounts  not  fixed 
in  the  contract  itself  or  paid  pursuant  to 
an  objective  formula  is  determined 
based  on  all  facts  and  circumstances,  up 
to  and  including  circumstances  as  of  the 
date  of  the  payment  at  issue,  because 
determining  the  amoimt  of  such  a 
payment  (or  whether  a  payment  is 
made)  requires  the  exercise  of  discretion 
after  the  contract  is  entered  into. 

Establishing  Intent  To  Treat  Economic 
Benefit  as  Consideration  for  the 
Performance  of  Services 

The  second  sentence  of  section 
4958(c)(1)(A)  defining  excess  benefit 
transaction  states  that  an  economic 
benefit  will  not  be  treated  as 
consideration  for  the  performemce  of 
services  imless  the  applicable  tax- 
exempt  organization  clearly  indicated 
its  intent  to  so  treat  the  benefit.  The 
proposed  regulations  generally  require 
the  organization  to  provide  clear  and 


convincing  evidence  of  its  intent  to  treat 
the  benefit  as  compensation  for  services 
when  the  benefit  is  paid.  Under  the 
proposed  regulations,  this  requirement 
Is  satisfied  if  the  organization  reports 
the  economic  benefit  on  a  federal  tax 
information  retiuti  filed  before  the 
commencement  of  an  IRS  examination 
in  which  the  reporting  of  the  benefit  is 
questioned,  or  if  the  recipient 
disqualified  person  reports  the  benefit 
as  income  on  the  person's  Form  1040  for 
the  year  in  which  the  benefit  is 
received.  In  addition,  an  organization  is 
deemed  to  satisfy  the  clear  and 
convincing  evidence  requirement  if  the 
organization's  failure  to  report  a 
payment  is  due  to  reasonable  cause  as 
defined  in  the  section  6724  regidations. 
The  proposed  regidations  also  provide 
that  an  organization  may  use  other 
methods  to  provide  clear  and 
convincing  evidence  of  its  intent.  The 
preamble  of  the  proposed  regulations 
explicidy  solicited  comments  on 
appropriate  ways  of  applying  this  rule 
that  would  not  create  an  unnecessary 
burden  on  affected  organizations. 

A  number  of  comments  were  received 
with  regard  to  establishing  an 
organization's  intent  to  treat  a  benefit  as 
compensation  for  services.  Several 
conunentators  suggested  that  the  clear 
and  convincing  standard  is  higher  than 
appropriate.  Odiers  requested  that 
organizations  not  be  required  to 
demonstrate  intent  with  respect  to 
specific  benefits,  such  as: 
reimbursement  arrangements  that  are 
clearly  part  of  the  employment 
arrangement;  de  minimis  amoimts  (for 
example,  taxable  benefits  of  up  to  $500 
per  year  provided  to  a  disqualified 
person);  and  certain  nontaxable  benefits. 
Other  commentators  requested  that  final 
regulations  clarify  the  appropriate 
method  for  substantiating  an 
organization's  intent  in  the  case  of 
certain  nontaxable  benefits  and  transfers 
of  property  subject  to  section  83.  Others 
requested  guidance  on  how  to  report 
compensation  paid  to  a  disqualified 
person  on  Form  990  if  that  person  is  not 
an  officer  or  director  or  one  of  the  five 
highest  paid  employees.  Some 
commentators  suggested  that  the  final 
regulations  allow  other  methods  to 
establish  an  intention  to  treat  benefits  as 
compensation,  such  as  a  written 
contract  of  employment.  Commentators 
also  suggested  that  an  organization's 
reasonable  belief  that  a  benefit  is 
nontaxable  should  constitute  reasonable 
cause  for  failure'to  report,  or  that  the 
reasonable  cause  standard  be  expanded 
to  ordinary  business  care  and  prudence. 

In  response  to  these  comments,  the 
temporary  regulations  modify  the 
requirement  that  an  organization 


provide  clear  and  convincing  evidence 
of  its  intent  to  treat  benefits  provided  to 
a  disqualified  person  as  compensation 
for  services.  Consistent  with  the 
legislative  history,  the  temporary 
regulations  provide  instead  that  an 
organization  must  provide  "written 
substantiation  that  is  contemporaneous 
with  the  transfer  of  benefits  at  issue."  H. 
REP.  NO.  506, 104th  Congress,  2d  SESS. 
(1996),  53,  57,  note  8. 

The  temporary  regulations  also 
provide  a  safe  harbor  for  nontaxable 
benefits.  Under  this  safe  harbor,  an 
applicable  tax-exempt  organization  is 
not  required  to  indicate  its  intent  to 
provide  an  economic  benefit  as 
compensation  for  services  if  the 
economic  benefit  is  excluded  from  the 
disqualified  person's  gross  income  for 
income  tax  purposes  under  chapter  1  of 
the  Internal  Revenue  Code.  Examples  of 
such  benefits  include:  employer- 
provided  health  benefits,  contributions 
to  a  qualified  pension,  profit-sharing,  or 
stock  bonus  plan  imder  Internal 
Revenue  Code  section  401(a),  and 
benefits  described  in  sections  127 
(educational  assistance  programs)  and 
137  (adoption  assistance  programs).  The 
safe  harbor  is  consistent  with  the 
legislative  history,  which  indicates  that 
Congress  intended  to  except  nontaxable 
benefits  from  this  contemporaneous 
substantiation  requirement.  H.  REP.  NO. 
506,  104th  Congress,  2d  SESS.  (1996), 
53,  57,  note  8.  However,  the  benefits 
must  still  be  taken  into  accoimt  (ludess 
specifically  disregarded  imder  the 
regulations)  in  determining  the 
reasonableness  of  the  disqualified 
person's  compensation  for  purposes  of 
section  4958. 

Consistent  with  the  legislative  history, 
the  temporary  regulations  also  clarify 
that,  if  a  benefit  is  not  reported  on  a 
return  filed  with  the  IRS,  other  written 
contemporaneous  evidence  (such  as  an 
approved  written  emplojnment  contract 
executed  on  or  before  the  date  of  the 
transfer)  may  be  used  to  demonstrate 
that  the  appropriate  decision-making 
body  or  an  authorized  officer  approved 
a  transfer  as  compensation  for  services 
in  accordance  with  established 
procedures. 

Transaction  in  Which  the  Amount  of  the 
Economic  Benefit  Is  Determined  in 
Whole  or  in  Part  by  the  Revenues  of  One 
or  More  Activities  of  the  Organization 

Section  4958(c)(2)  describes  a  second 
type  of  excess  benefit  transaction:  "any 
transaction  in  which  the  amoimt  of  any 
economic  benefit  provided  to  or  for  the 
use  of  a  disqualified  person  is 
determined  in  whole  or  in  part  by  the 
revenues  of  1  or  more  activities  of  the 
organization  *  *  *",  if  the  transaction 
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results  in  inurement  under  section 
501(c)(3)  or  (4).  However,  a  revenue- 
sharing  transaction  is  treated  as  an 
excess  benefit  transaction  under  this 
special  statutory  rule  only  "[tlo  the 
extent  provided  in  regulations 
prescribed  by  the  Secretary  *   *   *.  " 

The  proposed  regulations  provide  that 
whether  a  revenue-sharing  transaction 
results  in  inurement,  and  therefore 
constitutes  an  excess  benefit 
transaction,  depends  upon  all  relevant 
facts  and  circumstances.  The  proposed 
regulations  provide  that,  in  general,  a 
revenue-sharing  transaction  may 
constitute  an  excess  benefit  transaction 
regardless  of  whether  the  economic 
benefit  provided  to  the  disqualified 
person  exceeds  the  fair  market  value  of 
services  (or  other  consideration) 
rendered,  if  a  disqualified  person  is 
permitted  to  receive  additional 
compensation  without  providing 
proportional  benefits  that  contribute  to 
the  organization's  accomplishment  of  its 
exempt  purpose. 

The  proposed  regulations  consider  an 
improper  revenue-sharing  transaction, 
in  its  entirety,  to  be  an  excess  benefit 
subject  to  section  4958.  Special  rules 
governing  revenue-sharing  transactions, 
however,  will  be  effective  only  for 
transactions  occurring  on  or  after  the 
date  of  publication  of  final  regulations 
containing  such  rules.  Until  special 
rules  for  revenue-sharing  transactions 
are  adopted  in  final  regulations,  these 
transactions  are  potentially  subject  to 
section  4958  liability  under  the  general 
rules  governing  excess  benefit 
transactions,  but  only  to  the  extent  that 
the  value  of  the  economic  benefits 
provided  to  the  disqualified  person  is 
shown  to  exceed  the  value  of  the 
services  (or  other  consideration) 
received  in  return. 

Numerous  comments  were  received 
with  respect  to  revenue-sharing 
transactions.  Some  commentators  did 
not  believe  a  different  standard  from 
that  applied  to  all  other  transactions 
(fair  market  value)  should  apply,  and 
that  the  value  of  consideration  provided 
by  a  disqualified  person  in  a  revenue- 
sharing  transaction  should  be  taken  into 
account  in  determining  the  excess 
benefit  in  these  transactions. 

Others  objected  to  the  revenue- 
sharing  transaction  standard  of  the 
proposed  regulations,  and  requested 
that  it  be  replaced  by  a  standard  based 
on  approaches  the  IRS  has  taken  in  prior 
unpublished  rulings.  Some 
commentators  requested  guidance  as  to 
the  meaning  o(  proportional  benefits  or 
other  concepts  incorporated  in  the 
proposed  regulations  standard.  Others 
requested  that  existing  contractual 
arrangements  not  be  subject  to  this 


section  of  the  final  regulations,  or  that 
the  effect  of  the  final  rules  for  existing 
arrangements  be  phased  in.  In  addition, 
several  commentators  requested  that  the 
final  regulations  clarify  whether  the 
rebuttable  presumption  of 
reasonableness  is  available  for  revenue- 
sharing  transactions.  In  sum, 
commentators  offered  multiple,  often 
conflicting,  suggestions  and 
recommendations  to  address  the  many 
issues  raised  with  respect  to  revenue- 
sharing  transactions. 

The  temporary  regulations  reserve  the 
separate  section  governing  revenue- 
sharing  transactions.  Accordingly,  the 
IRS  and  the  Treasury  Department  will 
continue  to  consider  the  many 
comments  received  on  this  issue.  Any 
revised  regulations  that  may,  in  the 
future,  be  issued  governing  revenue- 
sharing  transactions  in  particular  will  be 
issued  in  proposed  form.  This  will 
provide  an  additional  opportunity  for 
public  comment,  and  any  special  rules 
governing  revenue-sharing  transactions 
will  become  effective  only  after  being 
published  in  final  form.  In  the 
meantime,  revenue  sharing  transactions 
will  be  evaluated  under  the  general 
rules  (contained  in  §  53.4958-4T  of  the 
temporary  regulations)  defining  excess 
benefit  transactions,  which  apply  to  all 
transactions  with  disqualified  persons 
regardless  of  whether  the  person's 
compensation  is  computed  by  reference 
to  revenues  of  the  organization. 

Rebuttable  Presumption  That  a 
Transaction  is  not  an  Excess  Benefit 
Transaction 

Although  the  statute  is  silent  on  this 
point,  the  legislative  history 
accompanying  section  4958  indicated 
Congress'  intent  that  the  parties  to  a 
transaction  are  entitled  to  rely  on  a 
rebuttable  presumption  of 
reasonableness  with  respect  to  any 
transaction  with  a  disqualified  person 
that  is  approved  by  a  board  of  directors 
or  trustees  (or  committee  thereof)  that: 
(1)  Is  composed  entirely  of  individuals 
unrelated  to  and  not  subject  to  the 
control  of  the  disqualified  person(s) 
involved  in  the  transaction;  (2)  obtained 
and  relied  upon  appropriate  data  as  to 
comparability;  and  (3)  adequately 
documented  the  basis  for  its 
determination.  If  these  three 
requirements  are  satisfied,  the  IRS  can 
impose  section  4958  taxes  only  if  it 
develops  sufficient  contrary  evidence  to 
rebut  the  probative  value  of  the 
evidence  put  forth  by  the  parties  to  the 
transaction.  H.  REP.  NO.  506,  104th 
Congress,  2d  SESS.  (1996),  53,  56-7. 

The  proposed  regulations  incorporate 
this  rebuttable  presumption  and  provide 
guidance  regarding  the  three 


requirements  for  invoking  the  rebuttable 
presumption.  The  proposed  regulations 
provide  that  the  presumption 
established  by  satisfying  the  three 
requirements  may  be  rebutted  by 
additional  information  showing  that  the 
compensation  was  not  reasonable  or 
that  the  transfer  was  not  at  fair  market 
value.  Additionally,  the  proposed 
regulations  provide  that,  if  the 
reasonableness  of  compensation  cannot 
be  determined  based  on  circumstances 
existing  at  the  date  when  a  contract  for 
services  was  made,  then  the 
presumption  cannot  arise  until 
reasonableness  of  compensation  can  be 
determined  and  the  three  requirements 
subsequently  are  satisfied. 

Comments  were  received  on  various 
aspects  of  the  rebuttable  presiunption  of 
reasonableness.  With  regard  to  the 
requirement  that  the  compensation 
arrangement  or  property  transfer  must 
be  approved  by  a  governing  body  (or 
committee)  composed  entirely  of 
individuals  who  do  not  have  a  conflict 
of  interest  with  respect  to  the 
transaction,  one  commentator  suggested 
that  the  final  regulations  adopt 
standards  consistent  with  the  model 
conflicts  of  interest  policy  published  by 
the  IRS.  The  IRS  and  the  Treasury 
Department  believe  that  the  standards 
contained  in  the  proposed  regulations 
for  determining  the  absence  of  a  conflict 
'of  interest  are  consistent  with  the 
legislative  history  of  section  4958, 
which  requires  that  the  governing  body 
(or  committee)  be  composed  entirely  of 
individuals  who  are  free  of  any  conflict 
of  interest,  and  not  merely  that  its 
members  disclose  the  existence  of  any 
conflict  of  interest.  Accordingly,  the 
temporary  regulations  retain  these 
standards. 

With  regard  to  the  requirement  that 
the  governing  body  (or  a  committee 
thereof)  obtain  appropriate  data  as  to 
comparability,  numerous  commentators 
requested  that  the  final  regulations 
expand  the  acceptable  types  of 
comparability  data  and  authorize 
additional  methods  for  determining  fair 
market  value  or  reasonable 
compensation.  For  example,  some 
commentators  requested  clarification 
that  an  organization  need  not  obtain  an 
independent,  customized  survey,  but 
may  rely  on  an  independent  salary 
survey  prepared  for  general  publication 
if  that  survey  contains  information 
specific  enough  to  provide  meaningful 
data  for  comparison  purposes.  Other 
commentators  requested  that  the 
governing  body  (or  committee)  be 
permitted  to  rely  on  compensation 
surveys  compiled  by  staff  members 
(other  than  disqualified  persons)  under 
the  supervision  of  an  independent 
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director  or  committee  member,  rather 
than  incurring  the  additional  cost  of 
obtaining  compensation  surveys 
compiled  by  independent  firms.  Some 
commentators  requested  that  the  final 
regidations  provide  that  comparability 
data  is  viable  for  some  period  of  time 
(e.g.,  three  years). 

The  temporary  regulations  continue  to 
require  only  that  the  authorized  body 
have  sufficient  information  to  determine 
whether,  consistent  with  the  valuation 
standards  in  other  sections  of  the 
regulations,  the  compensation 
arrangement  is  reasonable,  or  the 
property  transfer  is  at  fair  market  value. 
The  temporary  regulations  clarify  that  a 
compensation  arrangement  in  its 
entirety  must  be  evaluated  and  also 
provide  examples  of  relevant 
comparability  data.  In  the  case  of  a 
compensation  arrangement,  the 
temporary  regulations  provide  that 
relevant  information  may  include  a 
current  compensation  survey  compiled 
by  an  independent  firm.  As  in  the 
proposed  regulations,  this  list  of 
relevant  comparability  data  is  not 
exclusive,  and  the  authorized  body  may 
rely  on  other  appropriate  data.  For 
clarity,  the  temporary  regulations  list 
separately  examples  of  the  types  of 
relevant  information  for  compensation 
arrangements  and  property  transfers. 
The  temporary  regulations  add 
competitive  bids  received  from 
unrelated  third  parties  as  another 
example  of  relevant  information  in  the 
case  of  a  property  transfer.  In  response 
to  comments,  the  temporary  regulations 
revise  examples  from  the  proposed 
regulations  and  add  several  examples 
illustrating  appropriate  comparability 
data. 

Comments  were  also  received 
regarding  the  special  rule  for 
compensation  paid  by  small 
organizations.  The  proposed  regulations 
allow  small  organizations  (those  with 
annual  gross  receipts  of  less  than  $1 
million)  to  satisfy  the  requirement  of 
appropriate  data  as  to  comparability  by 
obtaining  data  on  compensation  paid  by 
five  comparable  organizations  in  the 
same  or  similar  communities  for  similar 
services.  Some  commentators  indicated 
that  the  $1  million  threshold  is  too  low, 
because  organizations  having  gross 
receipts  above  that  amount  may  lack  the 
resources  to  hire  an  independent 
compensation  firm.  These 
commentators  requested  that  the  ceiling 
for  small  organizations  be  increased 
from  $1  million  to  $5  million  in  gross 
receipts.  Others  suggested  allowing 
small  organizations  to  obtain  data  from 
fewer  than  five  comparable 
organizations. 


The  IRS  and  the  Treasury  Department 
believe  the  general  rule  regarding 
appropriate  comparability  data  is 
flexible  enough  to  permit  any 
organization  (not  just  small 
organizations)  to  compile  its  own 
comparability  data.  Therefore,  the  IRS 
and  the  Treasury  Department  did  not 
believe  it  was  necessary  to  extend  the 
special  safe-harbor  rule  to  organizations 
with  annual  gross  receipts  over  $1 
milUon.  As  requested  by  commentators, 
however,  the  temporary  regulations 
reduce  the  number  of  comparables  small 
organizations  must  obtain  for  that  safe 
harbor  from  five  to  three. 

Certain  commentators  requested  that 
the  final  regulations  provide  a 
mechanism  for  an  applicable  tax-exempt 
organization  to  satisfy  the  requirements 
of  the  rebuttable  presumption  of 
reasonableness  with  respect  to  large 
groups  of  employees,  such  as  mid-level 
managers,  rather  than  requiring  the 
governing  body  to  approve  the 
compensation  paid  to  each  individual. 
The  IRS  and  the  Treasury  Department 
believe  that  changes  to  the  definition  of 
disqualified  person  in  the  temporary 
regulations,  including  eliminating  as  a 
factor  tending  to  show  substantial 
influence  the  fact  that  a  person  has  any 
managerial  authorify,  or  serves  as  a  key 
advisor  to  a  manager,  reduce  the 
potential  burden  on  the  governing  body. 
Moreover,  the  temporary  regulations 
continue  to  allow  the  governing  body  to 
delegate  responsibility  for  approving 
compensation  arrangements  and 
property  transfers,  to  the  extent 
permitted  under  State  law.  Consistent 
with  the  legislative  history,  the 
temporary  regulations  continue  to 
require  that  the  rebuttable  presumption 
requirements  be  satisfied  on  an 
individual  basis. 

With  respect  to  the  requirement  that 
the  governing  body  (or  committee) 
adequately  document  the  basis  for  its 
determination,  comments  were  received 
requesting  that  the  final  regulations 
allow  additional  time  for  records  to  be 
prepared.  In  response  to  these 
comments,  the  temporary  regulations 
provide  that  the  records  must  be 
prepared  by  the  later  of  the  next  meeting 
of  the  authorized  body  or  60  days  after 
final  approval  of  the  particidar 
arrangement  or  transfer.  Although  one 
commentator  objected  to  the 
requirement  in  the  proposed  regulations 
that  the  governing  body  (or  committee) 
review  and  approve  the  records  within 
a  reasonable  period  of  time  thereafter, 
the  temporary  regulations  retain  this 
requirement  in  order  to  ensvire  that  the 
records  are  accurate  and  complete. 

Several  conmientators  requested  that 
the  final  regulations  permit 


organizations  to  establish  a  rebuttable 
presumption  of  reasonableness  with 
respect  to  deferred  or  contingent 
compensation  arrangements  when  the 
contract  for  services  is  entered  into  if 
the  terms  of  the  arrangement  are 
sufficiently  certain  (even  if  the  exact 
dollar  amounts  are  not  known)  and  the 
governing  body  (or  committee)  obtains 
appropriate  data  as  to  comparability. 
Other  commentators  simply  requested 
that  the  final  regulations  indicate  when 
the  board  should  take  the  necessary 
steps  to  put  the  presumption  in  place  in 
the  event  that  reasonableness  cannot  be 
determined  as  of  the  date  the  contract  is 
entered  into.  Consistent  with  the  general 
rule  contained  in  the  temporary 
regulations  regarding  the  timing  of  the 
reasonableness  determination,  the 
temporary  regulations  provide  that,  with 
respect  to  fixed  payments  (including 
payments  made  pursuant  to  a  fixed 
formula,  although  the  exact  dollar 
amount  is  not  known  at  the  time  the 
contract  is  entered  into),  the  rebuttable 
presumption  can  arise  at  the  time  the 
parties  enter  into  the  contract  giving  rise 
to  the  payments.  Under  a  special  rule  in 
the  temporary  regulations,  payments 
pursuant  to  a  qualified  pension,  profit- 
sharing,  or  stock  bonus  plan  under 
section  401(a)  are  treated  as  fixed 
payments  for  purposes  of  section  4958, 
even  if  the  employer  exercises 
discretion  with  respect  to  the  plan  or 
program.  Therefore,  a  rebuttable 
presumption  can  arise  with  respect  to 
such  payments  at  the  time  the  parties 
enter  into  the  contract  for  services. 

In  contrast,  the  temporary  regulations 
provide  that  the  rebuttable  presumption 
generally  can  arise  with  respect  to  a 
payment  that  is  not  a  fixed  payment  (as 
defined  for  purposes  of  the  initial 
contract  exception)  only  after  discretion 
is  exercised,  the  exact  amount  of  the 
payment  is  determined  (or  a  fixed 
formula  for  calculating  the  payment  is 
specified),  and  the  three  requirements 
for  the  presumption  subsequentiy  are 
satisfied.  The  temporary  regulations 
contain  a  limited  exception  to  this 
^  general  rule  for  certain  non-fixed 
payments  which  are  subject  to  a  cap. 
Under  this  exception,  an  applicable  tax- 
exempt  organization  may  establish  the 
rebuttable  presiunption,  even  with 
respect  to  non-fixed  payments,  at  the 
time  the  contract  is  entered  into  if:  (1) 
Prior  to  approving  the  contract,  the 
governing  body  (or  committee)  obtains 
appropriate  comparability  data 
indicating  that  a  fixed  payment  of  up  to 
a  certain  amount  to  a  particular 
disqualified  person  would  represent 
reasonable  compensation;  (2)  the 
maximum  amoimt  payable  under  the 
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contract  (including  both  fixed  and  non- 
fixed  payment  amounts)  does  not 
exceed  the  reasonable  compensation 
figure;  and  (3)  the  other  requirements 
for  establishing  the  rebuttable 
presumption  are  satisfied.  However,  the 
general  rules  for  the  timing  of  the 
reasonableness  determination  apply, 
such  that  the  IRS  may  rebut  the 
presiunption  of  reasonableness  with 
respect  to  a  non-fixed  payment  subject 
to  a  cap  based  on  all  facts  and 
circumstances,  up  to  and  including 
circumstances  as  of  the  date  of  payment. 

Some  commentators  suggested  that 
the  final  regulations  provide  specific 
standards  the  IRS  must  meet  in  order  to 
rebut  any  presumption  established  by 
satisfying  the  three  requirements 
described  above.  For  example,  one 
conmientator  suggested  that  the  IRS 
should  be  allowed  to  overcome  the 
presumption  only  if  it  is  able  to  produce 
clear  and  convincing  evidence  that  the 
transaction  was,  in  fact,  an  excess 
benefit  transaction.  Another 
commentator  suggested  that  the  IRS 
should  be  required  to  establish  that  one 
of  the  requirements  for  invoking  the 
presimiption  has  not  been  met  in  order 
to  rebut  the  presumption.  Consistent 
with  the  legislative  history,  the 
temporary  regidations  provide  that,  if 
the  rebuttable  presumption  of 
reasonableness  is  established,  the  IRS 
may  rebut  the  presumption  only  if  it 
develops  sufficient  contrary  evidence  to 
rebut  the  probative  value  of  the 
comparabilify  data  relied  upon  by  the 
authorized  body. 

Finally,  some  commentators 
requested  clarification  whether  entities 
controlled  by  or  affiliated  with  an 
applicable  tax-exempt  organization  that 
provide  economic  benefits  to  a 
disqualified  person  can  establish  the 
presimiption,  even  if  those  entities  are 
not  themselves  applicable  tax-exempt 
organizations.  Consistent  with  the  rules 
relating  to  indirect  excess  benefit 
transactions,  the  temporary  regulations 
clarify  that  an  authorized  body  of  an 
entity  controlled  by  an  applicable  tax- 
exempt  organization  (as  defined  for 
purposes  of  describing  indirect  transfers 
of  economic  benefits)  may  establish  the 
rebuttable  presimiption. 

Special  Rules 

The  proposed  regulations  provided 
several  special  rules,  one  of  which 
stated  that  the  procedures  of  section 
7611  will  be  used  in  initiating  and 
conducting  any  inquiry  or  examination 
into  whether  an  excess  benefit 
transaction  has  occurred  between  a 
church  and  a  disqualified  person. 
Several  comments  were  received  on  this 
rule,  including  one  stating  that  there  is 


no  statutory  authority  to  extend  section 
7611  protection  to  churches  for  section 
4958  tax  inquiries.  Other  comments 
requested  that  final  regulations  specify 
when  information  frtim  an  informant 
alone  is  sufficient  to  form  the  basis  for 
a  reasonable  belief  on  the  part  of  the  IRS 
for  purposes  of  applying  this  rule,  and 
clarify  how  section  4958  interacts  with 
the  section  7611  exception  for  records 
related  to  the  income  tax  of  an 
individual  employed  by  the  church.  The 
temporary  regulations  do  not  modify  the 
special  rules  for  churches. 

Additional  Issues 

Section  4958  does  not  contain 
provisions  governing  the  relationship  of 
the  taxes  imposed  under  that  section  to 
revocation  of  the  organization's  tax- 
exempt  status  under  sections  501(c)(3) 
and  (4).  With  respect  to  this  issue,  the 
legislative  history  to  section  4958 
indicates  as  follows:  "In  general,  the 
intermediate  sanctions  are  the  sole 
sanction  imposed  in  those  cases  in 
which  the  excess  benefit  does  not  rise 
to  a  level  where  it  calls  into  question 
whether,  on  the  whole,  the  organization 
functions  as  a  charitable  or  other  tax- 
exempt  organization.  In  practice, 
revocation  of  tax-exempt  status,  with  or 
without  the  imposition  of  excise  taxes, 
would  occur  only  when  the  orgamzation 
no  longer  operates  as  a  charitable 
organization."  H.  REP.  NO.  506, 104th 
Congress,  2d  SESS.  (1996),  53,  59,  note 
15.  However,  the  same  legislative 
history  also  indicates  that  "[tjhe 
intermediate  sanctions  for  'excess 
benefit  transactions'  may  be  imposed  by 
the  IRS  in  lieu  of  (or  in  addition  to) 
revocation  of  the  organization's  tax- 
exempt  status."  Id.  at  59  (emphasis 
added) 

In  the  Comments  and  Requests  for  a 
Public  Hearing  section  of  the  preamble 
of  the  proposed  regulations,  the  IRS  and 
the  Treasury  Department  specifically 
requested  comments  concerning  the 
relationship  between  revocation  of  tax- 
exempt  status  and  imposition  of  section 
4958  taxes.  Additionally,  the  preamble 
of  the  proposed  regulations  lists  four 
factors  that  the  IRS  will  consider  in 
determining  whether  to  revoke  an 
applicable  tax-exempt  organization's 
status:  (1)  Whether  the  organization  has 
been  involved  in  repeated  excess  benefit 
transactions;  (2)  the  size  and  scope  of 
the  excess  benefit  transaction;  (3) 
whether,  after  concluding  that  it  has 
been  party  to  an  excess  benefit 
transaction,  the  organization  has 
implemented  safeguards  to  prevent 
future  recurrences;  and  (4)  whether 
there  was  compliance  with  other 
applicable  laws.  The  preamble  also 
states  that  the  IRS  intends  to  publish  the 


factors  that  it  will  consider  in  exercising 
its  administrative  discretion  in  guidance 
issued  in  conjunction  with  the  issuance 
of  final  regulations  under  section  4958. 

A  number  of  commentators  requested 
that  the  final  regulations  expressly 
provide  that  section  4958  taxes  are  the 
principal  sanction  with  respect  to 
excess  benefit  transactions,  in  lieu  of 
revocation  of  the  organization's  tax- 
exempt  status.  Other  commentators 
suggested  that  the  find  regulations 
incorporate  factors  to  be  considered  by 
the  IRS  in  deciding  whether  to  impose 
section  4958  excise  taxes  or  revoke  tax- 
exempt  status,  or  both. 

The  temporary  regulations  do  not 
foreclose  revocation  of  tax-exempt 
status  in  appropriate  cases.  The  IRS  and 
the  Treasury  Department  believe  that  to 
do  so  would  effectively  change  the 
substantive  standard  for  tax-exempt 
status  under  sections  501(c)(3)  and  (4). 
Accordingly,  the  IRS  intends  to  exercise 
its  administrative  discretion  in 
enforcing  the  requirements  of  sections 
4958,  501(c)(3)  and  501(c)(4)  in 
accordance  with  the  direction  given  in 
the  legislative  history.  The  IRS  will 
publish  guidance  concerning  the  foctors 
that  it  will  consider  in  exercising  its 
discretion  as  it  gains  more  experience 
administering  the  section  4958  regime. 

The  temporary  regulations  reiterate 
that  section  4958  does  not  affect  the 
substantive  standards  for  tax  exemption 
under  section  501(c)(3)  or  (4),  including 
the  requirements  that  the  organization 
be  organized  and  operated  exclusively 
for  exempt  purposes,  and  that  no  part  of 
its  earnings  inure  to  the  benefit  of  any 
private  shareholder  or  individual.  Thus, 
regardless  of  whether  a  particular 
transaction  is  subject  to  excise  taxes 
under  section  4958,  existing  principles 
and  rules  may  be  implicated,  such  as 
the  limitation  on  private  benefit.  For 
example,  transactions  that  are  not 
subject  to  section  4958  because  of  the 
initial  contract  exception  may.  under 
certain  circumstances,  jeopardize  an 
organizations 's  tax-exempt  status. 

Some  comments  regaraing  revenue- 
sharing  transactions  included  requests 
to  address  gainsharing  arrangements  in 
the  final  regulations;  or  to  provide  that 
certain  transactions  are  not  revenue- 
sharing  arrangements  because  they  do 
not  involve  a  payment  that  is  contingent 
on  the  revenues  of  (but  rather  the  cost 
savings  to)  the  organization.  As  noted 
earlier,  these  temporary  regulations 
reserve  the  separate  section  governing 
revenue-sharing  transactions.  However, 
because  the  Office  of  Inspelctor  General. 
Department  of  Health  and  Human 
Services,  believes  the  methodology 
involved  in  calculating  payments  under 
gainsharing  arrangements  may  violate 
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sections  1128A(b)(l)  and  (2)  of  the 
Social  Seciuity  Act  in  situations  where 
patient  care  may  be  affected  by  the  cost 
savings,  the  IRS  will  not  issue  private 
letter  rulings  under  section  4958  on 
these  arrangements.  The  Office  of 
Inspector  General  issued  a  Special 
Advisory  Bulletin  on  July  8,  1999, 
addressing  the  application  of  sections 
1128A(b)(l)  and  (2)  of  the  Social 
Security  Act  to  gainsharing 
arrangements,  entitled  "Gainsharing 
Arrangements  and  CMPs  [Civil  Money 
Penalties]  for  Hospital  Payments  to 
Physicians  to  Reduce  or  Limit  Services 
to  Beneficiaries". 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Because  no  preceding  notice  of 
proposed  rulemaking  is  required  for  this 
temporary  regulation,  the  provisions  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  temporary 
regulation  wiU  be  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Phyllis  D.  Haney,  Office  of 
Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  The  Treasury 
Department  participated  in  their 
development. 

ListofSab|ects 

26  CFR  Part  53 

Excise  taxes,  Foimdations, 
Investments,  Lobbying,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  53.  301. 
and  602  are  amended  as  follows: 


PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  53  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  2.  Sections  53.4958-OT  through 
53.4958-8T  are  added  to  read  as 
follows: 

§53.4958-07    Table o( contMit* 
(tmnporary). 

This  section  lists  the  major  captions 
contained  in  §§  53.4958-lT  through 
53.4958-8T. 

f  53.4958-1  T    TaxM  on  axcaM  benefit 
transactions  (tMnporary). 

(a)  In  general. 

(b)  Excess  benefit  defined. 

(c)  Taxes  paid  by  disqualified  person. 

(1)  Initial  tax. 

(2)  Additional  tax  on  disqualified 
person. 

(i)  In  general, 
(ii)  Taxable  period, 
(iii)  Abatement  if  correction  during 
the  correction  period. 

(d)  Tax  paid  oy  organization 
managers. 

(1)  In  general. 

(2)  Organization  manager  defined, 
(i)  In  general. 

(ii)  Special  rule  for  certain  committee 
members. 

(3)  Participation. 

(4)  Knowing, 
(i)  In  general. 

(ii)  Amplification  of  general  rule, 
(iii)  Reliance  on  professional  advice, 
(iv)  Reliance  on  rebuttable 
presumption  of  reasonableness. 

(5)  Willfiil. 

(6)  Due  to  reasonable  cause. 

(7)  Limits  on  liability  for 
management. 

(8)  Joint  and  several  liability. 

(9)  Burden  of  proof. 

(e)  Date  of  occurrence. 

(1)  In  general. 

(2)  Special  riiles. 

(3)  Statute  of  limitations  rules. 

(f)  Efiiective  date  for  imposition  of 
taxes. 

(1)  In  general. 

(2)  Existing  binding  contracts. 

S  53.4958-2T    Definition  of  appiicable  tax- 
exempt  organization  (temporary). 

(a)  Organizations  described  in  section 
501(c)(3)  or  (4)  and  exempt  bom  tax 
under  section  501(a). 

(1)  In  general. 

(2)  Organizations  described  in  section 
501(c)(3). 

(3)  Organizations  described  in  section 
501(c)(4). 

(4)  Effect  of  non-recognition  or 
revocation  of  exempt  status. 


(b)  Special  rules. 

(1)  Transition  rule  for  lookback 
period. 

(2)  Certain  foreign  organizations. 

§53.4958-31    Definition  of  disqualified 
person  (temporary). 

(a)  In  general. 

(1)  Scope  of  definition. 

(2)  Transition  rule  for  lookback 
period. 

(b)  Statutory  categories  of  disqualified 
persons. 

(1)  Family  members. 

(2)  Thirty-five  percent  controlled 
entities. 

(i)  In  general. 

(ii)  Combined  voting  power. 

(iii)  Constructive  ownership  rules. 

(A)  Stockholdings. 

(B)  Profits  or  beneficial  interest. 

(c)  Persons  having  substantial 
influence. 

(1)  Voting  members  of  the  governing 
body. 

(2)  Presidents,  chief  executive 
officers,  or  chief  operating  officers. 

(3)  Treasiners  and  chief  financial 
officers. 

(4)  Persons  with  a  material  financial 
interest  in  a  provider-sponsored 
organization. 

(d)  Persons  deemed  not  to  have 
substantial  influence. 

(1)  Tax-exempt  organizations 
described  in  section  501(c)(3). 

(2)  Certain  section  501(c)(4) 
organizations. 

(3)  Employees  receiving  economic 
benefits  of  less  than  a  specified  amount 
in  a  taxable  year. 

(e)  Facts  and  circumstances  govern  in 
all  other  cases. 

(1)  In  general. 

(2)  Facts  and  circumstances  tending  to 
show  substantial  influence. 

(3)  Facts  and  circiunstances  tending  to 
show  no  substantial  influence. 

(f)  Affiliated  organizations. 

(g)  Examples. 

§  53.4958-4T    Excess  benefit  transaction 
(temporary). 

(a)  Definition  of  excess  benefit 
transaction. 

(1)  In  general. 

(2)  Economic  benefit  provided 
indirectly. 

(i)  In  general. 

(ii)  Through  a  controlled  entity. 

(A)  In  general. 

(B)  Definition  of  control. 

(1)  in  general. 

(2)  Constructive  ownership. 
(iii)  Through  an  intermediary, 
(iv)  Examples. 

(3)  Exception  for  fixed  payments 
made  pursuant  to  an  initial  contract. 

(i)  In  general. 
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(ii)  Fixed  payment. 

(A)  In  general. 

(B)  Special  rules. 

(iii)  Initial  contract.  ' 

(iv)  Substantial  performance  required. 

(v)  Treatment  as  a  new  contract. 

(vi)  Evaluation  of  non-fixed  payments. 

(vii)  Examples. 

(4)  Certain  economic  benefits 
disregarded  for  purposes  of  section 
4958. 

(i)  Nontaxable  fringe  benefits. 

(ii)  Certain  economic  benefits 
provided  to  a  volunteer  for  the 
organization. 

(iii)  Certain  economic  benefits 
provided  to  a  member  of,  or  donor  to, 
the  organization. 

(iv)  Economic  benefits  provided  to  a 
charitable  beneficiary. 

(v)  Certain  economic  benefits 
provided  to  a  governmental  unit. 

(b)  Valuation  standards. 

(1)  In  general. 

(i)  Fair  market  value  of  property, 
(ii)  Reasonable  compensation. 

(A)  In  general. 

(B)  Items  included  in  determining  the 
value  of  compensation  for  pmposes  of 
determining  reasonableness  under 
section  4958. 

(C)  Inclusion  in  compensation  for 
reasonableness  determination  does  not 
govern  income  tax  treatment. 

(2)  Timing  of  reasonableness 
determination. 

(i)  In  general. 

(ii)  Treatment  as  a  new  contract. 

(iii)  Examples. 

(c)  Establishing  intent  to  treat 
economic  benefit  as  consideration  for 
the  performance  of  services. 

,    (1)  In  general. 

(2)  Nontaxable  benefits. 

(3)  Contemporaneous  substantiation, 
(i)  Reporting  of  benefit. 

(ii)  Other  evidence  of 
contemporaneous  substantiation. 

(iii)  Failure  to  report  due  to 
reasonable  cause. 

(4)  Examples. 

S53.4958-5T    Transaction  in  which  the 
•mount  of  ttie  economic  benefit  is 
determined  in  whole  or  In  part  by  the 
revenues  of  one  or  more  activities  of  ttie 
organization  (temporary).  [Reserved] 

§  53.4958-6T    Rebuttable  presumption  that 
a  transaction  is  not  an  excess  benefit 
transaction  (temporary). 

.     (a)  In  general. 

(b)  Rebutting  the  presumption. 

(c)  Requirements  for  invoking 
rebuttable  presumption. 

(1)  Approval  by  an  authorized  body, 
(i)  In  general. 

(ii)  Individuals  not  included  on 
authorized  body. 

(iii)  Absence  of  conflict  of  interest. 


(2)  Appropriate  data  as  to 
comparability. 

(i)  In  general. 

(ii)  Special  rule  for  compensation 
paid  by  small  organizations. 

(iii)  Application  of  special  rule  for 
small  organizations. 

(iv)  Examples. 

(3)  Documentation. 

(d)  No  presumption  with  respect  to 
non-fixed  payments  until  amouiits  are 
determined. 

(1)  In  general. 

(2)  Special  rule  for  certain  non-fixed 
payments  subject  to  a  cap. 

(e)  No  inference  from  absence  of 
presumption. 

(f)  Period  of  reliance  on  rebuttable 
presumption. 

§53.49S8-7T    Correction  (temporary). 

(a)  In  general. 

(b)  Form  of  correction. 

(1)  Cash  or  cash  equivalents. 

(2)  Anti-abuse  rule. 

(3)  Special  rule  relating  to 
nonqualified  deferred  compensation. 

(4)  Retium  of  specific  property, 
(i)  In  general. 

(ii)  Pa}Tnent  not  equal  to  correction 
amount. 

(iii)  Disqualified  person  may  not 
participate  in  decision. 

(c)  Correction  amount. 

(d)  Correction  where  contract  has 
been  partially  performed. 

(e)  Correction  in  the  case  of  an 
applicable  tax-exempt  organization  that 
has  ceased  to  exist,  or  is  no  longer  tax- 
exempt. 

(1)  In  general. 

(2)  Section  501(c)(3)  organizations. 

(3)  Section  501(c)(4)  organizations. 

(f)  Examples. 

§  53.4958-81    Special  rules  (temporary). 

(a)  Substantive  requirements  for 
exemption  still  apply. 

(b)  Interaction  between  section  4958 
and  section  7611  rules  for  church  tax 
inquiries  and  examinations. 

(c)  Three  year  duration  of  these 
temporary  regulations. 

§  53.4958-1T    Taxes  on  excess  benefit 
transactions  (temporary). 

(a)  In  general.  Section  4958  imposes 
excise  taxes  on  each  excess  benefit 
transaction  (as  defined  in  section 
4958(c)  and  §  53.4958-4T)  between  an 
applicable  tax-exempt  organization  (as 
defined  in  section  4958(e)  and 
§  53.4958-2T)  and  a  disqualified  person 
(as  defined  in  section  4958(f)(1)  and 
§  53.4958-3T).  A  disqualified  person 
who  receives  an  excess  benefit  from  an 
excess  benefit  transaction  is  liable  for 
payment  of  a  section  4958(a)(1)  excise 
tax  equal  to  25  percent  of  the  excess 


benefit.  If  an  initial  tax  is  imposed  by 
section  4958(a)(1)  on  an  excess  benefit 
transaction  and  the  transaction  is  not 
corrected  (as  defined  in  section 
4958(f)(6)  and  §  53.4958-7T)  within  the 
taxable  period  (as  defined  in  section 
4958(f)(5)  and  paragraph  (c){2)(ii)  of  this 
section),  then  any  disqualified  person 
who  received  an  excess  benefit  from  the 
excess  benefit  transaction  on  which  the 
initial  tax  was  imposed  is  liable  for  an 
additional  tax  of  200  percent  of  the 
excess  benefit.  An  organization  manager 
(as  defined  in  section  4958(f)(2)  and 
paragraph  (d)  of  this  section)  who 
participates  in  an  excess  benefit 
transaction,  knowing  that  it  was  such  a 
transaction,  is  liable  for  payment  of  a 
section  4958(a)(2)  excise  tax  equal  to  10 
percent  of  the  excess  benefit,  unless  the 
participation  was  not  willful  and  was 
due  to  reasonable  cause.  If  an 
organization  manager  also  receives  an 
excess  benefit  from  an  excess  benefit 
transaction,  the  manager  may  be  liable 
for  both  taxes  imposed  by  section 
4958(a). 

(b)  Excess  benefit  defined.  An  excess 
benefit  is  the  amount  by  which  the 
value  of  the  economic  benefit  provided 
by  an  applicable  tax-exempt 
organization  directly  or  indirectly  to  or 
for  the  use  of  any  disqualified  person 
exceeds  the  value  of  the  consideration 
(including  the  performance  of  services) 
received  for  providing  such  benefit. 

(c)  Taxes  paid  by  disqualified 
person — (1)  Initial  tax.  Section 
4958(a)(1)  imposes  a  tax  equal  to  25 
percent  of  the  excess  benefit  on  each 
excess  benefit  transaction.  The  section 
4958(a)(1)  tax  shall  be  paid  by  any 
disqualified  person  who  received  an 
excess  benefit  from  that  excess  benefit 
transaction.  With  respect  to  any  excess 
benefit  transaction,  if  more  than  one 
disqualified  person  is  liable  for  the  tax 
imposed  by  section  4958(a)(1).  all  such 
persons  are  jointly  and  severally  liable 
for  that  tax. 

(2)  Additional  tax  on  disqualified 
person — (i)  In  general.  Section  4958(b) 
imposes  a  tax  equal  to  200  percent  of 
the  excess  benefit  in  any  case  in  which 
section  4958(a)(1)  imposes  a  25-percent 
tax  on  an  excess  benefit  transaction  and 
the  transaction  is  not  corrected  (as 
defined  in  section  4958(f)(6)  and 
§  53.4958-7T)  within  the  taxable  period 
(as  defined  in  section  4958(f)(5)  and 
paragraph  (c)(2)(ii)  of  this  section).  If  a 
disqualified  person  makes  a  payment  of 
less  than  the  full  correction  amount 
under  the  rules  of  §  53.4958- 7T.  the 
200-percent  tax  is  imposed  only  on  the 
unpaid  portion  of  the  correction  amount 
(as  described  in  §  53.4958- 7T(c)).  The 
tax  imposed  by  section  4958(b)  is 
payable  by  any  disqualified  person  who 
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received  an  excess  benefit  from  the 
excess  benefit  transaction  on  which  the 
initial  tax  was  imposed  by  section 
4958(a)(1).  With  respect  to  any  excess 
benefit  transaction,  if  more  than  one 
disqualified  person  is  liable  for  the  tax 
imposed  by  section  4958(b),  all  such 
persons  are  jointly  and  severally  liable 
for  that  tax. 

(ii)  Taxable  period.  Taxable  period   ■ 
means,  with  respect  to  any  excess 
benefit  transaction,  the  period  beginning 
with  the  date  on  which  the  transaction 
occurs  and  ending  on  the  earlier  of — 

(A)  The  date  of  mailing  a  notice  of 
deficiency  under  section  6212  with 
respect  to  the  section  4958(a)(1)  tax;  or 

(B)  The  date  on  which  the  tax 
imposed  by  section  4958(a)(1)  is 
assessed. 

(iii)  Abatement  if  correction  during 
the  correction  period.  For  rules  relating 
to  abatement  of  taxes  on  excess  benefit 
transactions  that  are  corrected  within 
the  correction  period,  as  defined  in 
section  4963(e),  see  sections  4961(a), 
4962(a),  and  the  regulations  thereunder. 
The  abatement  rules  of  section  4961 
specifically  provide  for  a  90-day 
correction  period  after  the  date  of 
mailing  a  notice  of  deficiency  imder 
section  6212  with  respect  to  the  section 
4958(b)  200-percent  tax.  If  the  excess 
benefit  is  corrected  during  that 
correction  period,  the  200-percent  tax 
imposed  shall  not  be  assessed,  and  if 
assessed  the  assessment  shall  be  abated, 
and  if  collected  shall  be  credited  or 
refunded  as  an  overpayment.  For  special 
rules  relating  to  abatement  of  the  25- 
percent  tax,  see  section  4962. 

(d)  Tax  paid  by  organization  ■ 
managers— {'[)  In  general.  In  any  case  in 
which  section  4958(a)(1)  imposes  a  tax, 
section  4958(a)(2)  imposes  a  tax  equal  to 
10  percent  of  the  excess  benefit  on  the 
participation  of  any  organization 
manager  who  knowingly  participated  in 
the  excess  benefit  transaction,  unless 
such  participation  was  not  willful  and 
was  due  to  reasonable  cause.  Any 
organization  manager  who  so 
participated  in  the  excess  benefit 
transaction  must  pay  the  tax. 

(2)  Organization  manager  defined — (i) 
In  general.  An  organization  manager  is, 
with  respect  to  any  applicable  tax- 
exempt  organization,  any  officer, 
director,  or  trustee  of  such  organization, 
or  any  individual  having  powers  or 
responsibilities  similar  to  those  of 
officers,  directors,  or  trustees  of  the 
organization,  regardless  of  title.  A 
person  is  an  officer  of  an  organization  if 
that  person — 

(Aj  Is  specifically  so  designated  under 
the  certificate  of  incorporation,  by-laws, 
or  other  constitutive  documents  of  the 
organization;  or 


(B)  Regularly  exercises  general 
authority  to  make  administrative  or 
policy  decisions  on  behalf  of  the 
organization.  An  independent 
contractor  who  acts  solely  in  a  capacity 
as  an  attorney,  accountant,  or 
investment  manager  or  advisor,  is  not  an 
officer.  For  purposes  of  this  paragraph 
(d)(2)(i)(B),  any  person  who  has 
authority  merely  to  recommend 
particular  administrative  or  policy 
decisions,  but  not  to  implement  them 
without  approval  of  a  superior,  is  not  an 
officer. 

(ii)  Special  rule  for  certain  committee 
members.  An  individual  who  is  not  an 
officer,  director,  or  trustee,  yet  serves  on 
a  committee  of  the  governing  body  of  an 
applicable  tax-exempt  organization  (or 
as  a  designee  of  the  governing  body 
described  in  §  53.4958-6T(c)(l))  that  is 
attempting  to  invoke  the  rebuttable 
presumption  of  reasonableness 
described  in  §  53.4958-6T  based  on  the 
committee's  (or  designee's)  actions,  is 
an  organization  manager  for  purposes  of 
the  tax  imposed  by  section  4958(a)(2). 

(3)  Participation:  For  purposes  of 
section  4958(a)(2)  and  paragraph  (d)  of 
this  section,  participation  includes 
silence  or  inaction  on  the  part  of  an 
organization  manager  where  the 
manager  is  imder  a  duty  to  speak  or  act, 
as  well  as  any  affirmative  action  by  such 
manager.  An  organization  manager  is 
not  considered  to  have  participated  in 
an  excess  benefit  transaction,  however, 
where  the  manager  has  opposed  the 
transaction  in  a  manner  consistent  with 
the  fulfillment  of  the  manager's 
responsibilities  to  the  applicable  tax- 
exempt  organization. 

(4)  knowing — (i)  In  general.  For 
purposes  of  section  4958(a)(2)  and 
paragraph  (d)  of  this  section,  a  manager 
participates  in  a  transaction  knowingly 
only  if  the  person — 

(A)  Has  actual  knowledge  of  sufficient 
facts  so  that,  based  solely  upon  those 
facts,  such  transaction  would  be  an 
excess  benefit  transaction; 

(B)  Is  aware  that  such  a  transaction 
under  these  circumstances  may  violate 
the  provisions  of  federal  tax  law 
governing  excess  benefit  transactions; 
and 

(C)  Negligently  fails  to  make 
reasonable  attempts  to  ascertain 
whether  the  transaction  is  an  excess 
benefit  transaction,  or  the  manager  is  in 
fact  aware  that  it  is  such  a  transaction. 

(ii)  Amplification  of  general  rule. 
Kno¥nng  does  not  mean  having  reason 
to  know.  However,  evidence  tending  to 
show  that  a  manager  has  reason  to  know 
'  of  a  particular  fact  or  particular  rule  is 
relevant  in  determining  whether  the 
manager  had  actual  knowledge  of  such 
a  fact  or  rule.  Thus,  for  example. 


evidence  tending  to  show  that  a 
manager  has  reason  to  know  of 
sufficient  facts  so  that,  based  solely 
upon  such  facts,  a  transaction  would  be 
an  excess  benefit  transaction  is  relevant 
in  determining  whether  the  manager  has 
actual  knowledge  of  such  facts. 

(iii)  Reliance  on  professional  advice. 
An  organization  manager's  participation 
in  a  transaction  is  ordinarily  not 
considered  knowing  within  the  meaning 
of  section  4958(a)(2),  even  though  the 
transaction  is  subsequently  held  to  be 
an  excess  benefit  transaction  to  the 
extent  that,  after  full  disclosure  of  the 
factual  situation  to  an  appropriate 
professional,  the  organization  manager 
relies  on  a  reasoned  written  opinion  of 
that  professional  with  respect  to 
elements  of  the  transaction  within  the 
professional's  expertise.  For  piu^oses  of 
section  4958(a)(2)  and  this  paragraph 
(d),  a  written  opinion  is  reasoned  even 
though  it  reaches  a  conclusion  that  is 
subsequently  determined  to  be  incorrect 
so  long  as  the  opinion  addresses  itself 
to  the  facts  and  the  applicable 
standards.  However,  a  written  opinion 
is  not  reasoned  if  it  does  nothing  more 
than  recite  the  facts  and  express  a 
conclusion.  The  absence  of  a  written 
opinion  of  an  appropriate  professional 
with  respect  to  a  transaction  shall- not, 
by  itself,  however,  give  rise  to  any 
inference  that  an  organization  manager 
participated  in  the  transaction 
knowingly.  For  purposes  of  this 
paragraph,  appropriate  professionals  on 
whqse  written  opinion  an  organization 
manager  may  rely,  are  limited  to — 

(A)  Legal  counsel,  including  in-house 
counsel; 

(B)  Certified  public  accoimtants  or 
accoimting  firms  with  expertise 
regarding  the  relevant  tax  law  matters; 
and 

(C)  Independent  valuation  experts 
who — 

(1)  Hold  themselves  out  to  the  public 
as  appraisers  or  compensation 
consultants; 

(2)  Perform  the  relevant  valuations  on 
a  regular  basis; 

(3)  Are  qualified  to  make  valuations  of 
the  type  of  property  or  services 
involved;  and 

(4)  Include  in  the  written  opinion  a 
certification  that  the  requirements  of 
paragraphs  (d)(4)(iii)(C)(])  through  (3)  of 
this  section  are  met. 

(iv)  Reliance  on  rebuttable 
presumption  of  reasonableness.  An 
organization  manager's  participation  in 
a  transaction  is  ordinarily  not 
considered  knowing  within  the  meaning 
of  section  4958(a)(2),  even  though  the 
transaction  is  subsequently  held  to  be 
an  excess  benefit  transaction,  if  the 
organization  manager  relies  on  the  fact 
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that  the  requirements  of  §  53.4958-6T(a) 
are  satisfied  with  respect  to  the 
transaction. 

(5)  Willful.  For  purposes  of  section 
4958(a)(2)  and  this  paragraph  (d), 
participation  by  an  organization 
manager  is  willful  if  it  is  voluntary, 
conscious,  and  intentional.  No  motive  to 
avoid  the  restrictions  of  the  law  or  the 
inciurence  of  any  tax  is  necessary  to 
make  the  participation  willful. 

.  However,  participation  by  an 
organization  manager  is  not  willful  if 
the  manager  does  not  know  that  the 
transaction  in  which  the  manager  is 
participating  is  an  excess  benefit 
transaction. 

(6)  Due  to  reasonable  cause.  An 
organization  manager's  participation  is 
due  to  reasonable  cause  if  the  manager 
has  exercised  responsibility  on  behalf  of 
the  organization  with  ordinary  business 
care  and  prudence. 

(7)  Umits  on  liability  for  management. 
The  maximiun  aggregate  amount  of  tax 
collectible  under  section  4958(a)(2)  and 
this  paragraph  (d)  from  organization 
managers  with  respect  to  any  one  excess 
benefit  transaction  is  $10,000. 

(8)  Joint  and  several  liability.  In  any 
case  where  more  than  one  person  is 
liable  for  a  tax  imposed  by  section 
4958(a)(2),  all  such  persons  shall  be 
jointly  and  severally  liable  for  the  taxes 
imposed  imder  section  4958(a)(2)  with 
respect  to  that  excess  benefit 
transaction. 

(9)  Burden  of  proof.  For  provisions 
relating  to  the  burden  of  proof  in  cases 
involving  the  issue  of  whether  an 
organization  manager  has  knowingly 
participated  in  an  excess  benefit 
transaction,  see  section  7454(b)  and 

§  301.7454-2.  In  these  cases,  the 
Commissioner  bears  the  burden  of 
proof. 

(e)  Date  of  occurrence — (1)  In  general. 
Except  as  otherwise  provided,  an  excess 
benefit  transaction  occurs  on  the  date  on 
which  the  disqualified  person  receives 
the  economic  benefit  for  Federal  income 
tax  purposes.  When  a  single  contractual 
arrangement  provides  for  a  series  of 
compensation  or  other  payments  to  (or 
for  the  use  of)  a  disqualified  person  over 
the  course  of  the  disqualified  person's 
taxable  year  (or  part  of  a  taxable  year), 
any  excess  benefit  transaction  with 
respect  to  these  aggregate  payments  is 
deemed  to  occur  on  the  last  day  of  the 
taxable  year  (or  if  the  payments 
continue  for  part  of  the  year,  the  date  of 
the  last  payment  in  the  series). 

(2)  Special  rules.  In  the  case  of 
benefits  provided  pursuant  to  a 
qualified  pension,  profit-sharing,  or 
stock  bonus  plan,  the  tremsaction  occurs 
on  the  date  the  benefit  is  vested.  In  the 
case  of  a  transfer  of  property  that  is 


subject  to  a  substantial  risk  of  forfeiture 
or  in  the  case  of  rights  to  futiu« 
compensation  or  property  (including 
benefits  under  a  nonqualified  deferred 
compensation  plan),  the  transaction 
occiu-s  on  the  date  the  property,  or  the 
rights  to  future  compensation  or 
property,  is  not  subject  to  a  substantial 
risk  of  forfeiture.  However,  where  the 
disqualified  person  elects  to  include  an 
amount  in  gross  income  in  the  taxable 
year  of  transfer  pursuant  to  section 
83(b),  the  general  rule  of  paragraph 
(e)(1)  of  this  section  applies  to  the 
property  with  respect  to  which  the 
section  83(b)  election  is  made.  Any 
excess  benefit  transaction  with  respect 
to  benefits  under  a  deferred 
compensation  plan  which  vest  during 
any  taxable  year  of  the  disqualified 
person  is  deemed  to  occur  on  the  last 
day  of  such  taxable  year.  For  the  rules 
governing  the  timing  of  the 
reasonableness  determination  for 
deferred,  contingent,  and  certain  other 
noncash  compensation,  see  §  53.4958- 
4T(b)(2). 

(3)  Statute  of  limitations  rules.  See 
sections  6501(e)(3)  and  6501(1)  and  the 
regulations  thereunder  for  statute  of 
limitations  rules  as  they  apply  to  section 
4958  excise  taxes. 

(f)  Effective  date  for  imposition  of 
taxes—il)  In  geneinl.  The  section  4958 
taxes  imposed  on  excess  benefit 
transactions  or  on  participation  in 
excess  benefit  transactions  apply  to 
transactions  occurring  on  or  after 
September  14,  1995. 

(2)  Existing  binding  contracts.  The 
section  4958  taxes  do  not  apply  to  any 
transaction  occurring  piu^uant  to  a 
written  contract  that  was  binding  on 
September  13,  1995,  and  at  all  times 
thereafter  before  the  transaction  occurs. 
A  written  binding  contract  that  is 
terminable  or  subject  to  cancellation  by 
the  applicable  tax-exempt  organization 
without  the  disqualified  person's 
consent  (including  as  the  result  of  a 
breach  of  contract  by  the  disqualified 
person)  and  without  substantial  penalty 
to  the  organization,  is  no  longer  treated 
as  a  binding  contract  as  of  the  earliest 
date  that  any  such  termination  or 
cancellation,  if  made,  would  be 
effective.  If  a  binding  written  contract  is 
materially  changed,  it  is  treated  as  a 
new  contract  entered  into  as  of  the  date 
the  material  change  is  effective.  A 
material  change  includes  an  extension 
or  renewal  of  the  contract  (other  than  an 
extension  or  renewal  that  results  fi-om 
the  person  contracting  with  the 
applicable  tax-exempt  organization 
unilaterally  exercising  an  option 
expressly  granted  by  the  contract),  or  a 
more  than  incidental  change  to  any 
payment  under  the  contract. 


§  53.495&-2T    Definition  of  applicable  tax- 
exempt  organization  (temporary). 

(a)  Organizations  described  in  section 
501(c)(3)  or  (4)  and  exempt  from  tax 
under  section  501(a) — (1)  In  general.  An 
applicable  tax-exempt  organization  is 
any  organization  that,  without  regard  to 
any  excess  benefit,  would  be  described 
in  section  501(c)(3)  or  (4)  and  exempt 
from  tax  under  section  501(a).  An 
applicable  tax-exempt  organization  also 
includes  any  organization  that  was 
described  in  section  501(c)(3)  or  (4)  and 
was  exempt  from  tax  under  section 
501(a)  at  any  time  during  a  five-year 
period  ending  on  the  date  of  an  excess 
benefit  transaction  (the  lookback 
period).  A  private  foundation  as  defined 
in  section  509(a)  is  not  an  applicable 
tax-exempt  organization  for  section 
4958  purposes.  A  governmental  entity 
that  is  exempt  from  (or  not  subject  to) 
taxation  without  regard  to  section  501(a) 
is  not  an  applicable  tax-exempt 
organization  for  section  4958  purposes. 

(2)  Organizations  described  in  section 
501(c)(3).  An  organization  is  described 
in  section  501(c)(3)  for  purposes  of 
section  4958  only  if  the  organization 
provides  the  notice  described  in  section 
508,  unless  the  organization  otherwise 
is  described  in  section  501(c)(3)  and 
specifically  is  excluded  from  the 
requirements  of  section  508  by  that 
section. 

(3)  Organizations  described  in  section 
501(c)(4).  An  organization  is  described 
in  section  501(c)(4)  for  purposes  of 
section  4958  if  the  organization — 

(i)  Has  applied  for  and  received 
recognition  fix)m  the  Internal  Revenue 
Service  as  an  organization  described  in 
section  501(c)(4);  or 

(ii)  Has  filed  an  application  for 
recognition  under  section  501(c)(4)  with 
the  Internal  Revenue  Service,  has  filed 
an  annual  information  return  as  a 
section  501(c)(4)  organization  under  the 
Internal  Revenue  Code  or  regulations 
promulgated  thereunder,  or  has 
otherwise  held  itself  out  as  being 
described  in  section  501(c)(4)  and 
exempt  from  tax  under  section  501(a). 

(4)  Effect  of  non-recognition  or 
revocation  of  exempt  status.  An 
organization  is  not  described  in 
paragraph  {a){2)  or  (a)(3)  of  this  section 
during  any  period  covered  by  a  final 
determination  or  adjudication  that  the 
organization  is  not  exempt  from  tax 
under  section  501(a)  as  an  organization 
described  in  section  501(c)(3)  or  (4),  so 
long  as  that  determination  or 
adjudication  is  not  based  upon 
participation  in  inurement  or  one  or 
more  excess  benefit  transactions. 
However,  the  organization  may  be  an 
applicable  tax-exempt  organization  for 
that  period  as  a  result  of  the  five-year 
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lookback  rule  described  in  paragraph 
(a)(1)  of  this  section. 

(d)  Special  rules — (1)  Transition  rule 
for  looKback  period.  In  the  case  of  any 
excess  benefit  transaction  occurring 
before  September  14,  2000,  the  lookback 
period  described  in  paragraph  (a)(1)  of 
this  section  begins  on  September  14, 
1995,  and  ends  on  the  date  of  the 
transaction. 

(2)  Certain  foreign  organizations.  A 
foreign  organization,  recognized  by  the 
Internal  Revenue  Service  or  by  treaty, 
that  receives  substantially  all  of  its 
support  (other  than  gross  investment 
income)  from  sources  outside  of  the 
United  States  is  not  an  organization 
described  in  section  501(c)(3)  or  (4)  for 
purposes  of  section  4958. 

S53.4858-3T    Definition  of  disqualified 
person  (temporary). 

(a)  In  general— (\)  Scope  of  definition. 
Section  4958(f)(1)  defines  disqualified 
person,  with  respect  to  any  transaction, 
as  any  person  who  was  in  a  position  to 
exercise  substantial  influence  over  the 
affairs  of  an  applicable  tax-exempt 
organization  at  any  time  during  the  five- 
year  period  ending  on  the  date  of  the 
transaction  (the  lookback  period). 
Paragraph  (b)  of  this  section  describes 
persons  who  are  defined  to  be 
disqualified  persons  under  the  statute, 
including  certain  family  members  of  an 
individual  in  a  position  to  exercise 
substantial  influence,  and  certain  35- 
percent  controlled  entities.  Paragraph 
(c)  of  this  section  describes  persons  in 

a  position  to  exercise  substantial 
iniluence  over  the  affairs  of  an 
applicable  tax-exempt  organization  by 
virtue  of  their  powers  and 
responsibilities  or  certain  interests  they 
hold.  Paragraph  (d)  of  this  section 
describes  persons  deemed  not  to  be  in 
a  position  to  exercise  substantial 
influence.  Whether  any  person  who  is 
not  described  in  paragraph  (b),  (c)  or  (d) 
of  this  section  is  a  disqualified  person 
with  respect  to  a  transaction  for 
purposes  of  section  4958  is  based  on  all 
relevant  facts  and  circumstances,  as 
described  in  paragraph  (e)  of  this 
section.  Paragraph  (0  of  this  section 
describes  specisd  rules  for  affiliated 
organizations.  Examples  in  paragraph 
(g)  of  this  section  illustrate  diese 
categories  of  persons. 

(2)  Transition  rule  for  lookback 
period.  In  the  case  of  any  excess  benefit 
transaction  occurring  before  September 
14,  2000,  the  lookback  period  described 
in  paragraph  (a)(1)  of  this  section  begins 
on  September  14, 1995,  and  ends  on  the 
date  of  the  transaction. 

(b)  Statutory  categories  of  disqualified 
persons — (1)  Family  members.  A  person 
is  a  disqualified  person  with  respect  to 
any  transaction  with  an  applicable  tax- 


exempt  organization  if  the  person  is  a 
member  of  the  family  of  a  person  who 
is  a  disqualified  person  described  in 
paragraph  (a)  of  Uiis  section  (other  than 
as  a  result  of  this  paragraph)  with 
respect  to  any  transaction  with  the  same 
organization.  For  purposes  of  the 
following  sentence,  a  legally  adopted 
child  of  an  individual  is  treated  as  a 
child  of  such  individual  by  blood.  A 
person's  family  is  limited  to — 

(i)  Spouse; 

(ii)  Brothers  or  sisters  (by  whole  or 
half  blood); 

(iii)  Spouses  of  brothers  or  sisters  (by 
whole  or  half  blood); 

(iv)  Ancestors; 

(v)  Children; 

(vi)  Grandchildren; 

(vii)  Great  grandchildren;  and 

(viii)  Spouses  of  children, 
grandchildren,  and  great  grandchildren. 

(2)  Thirty-five  percent  controlled 
entities— {i]  In  general.  A  person  is  a 
disqualified  person  with  respect  to  any 
transaction  with  an  applicable  tax- 
exempt  organization  if  the  person  is  a 
35-percent  controlled  entity.  A  35- 
percent  controlled  entity  is — 

(A)  A  corporation  in  which  persons 
described  in  this  section  (except  in 
paragraphs  fb)(2)  and  (d)  of  this  section) 
own  more  than  35  percent  of  the 
combined  voting  power; 

(B)  A  partnership  in  which  persons 
described  in  this  section  (except  in 
paragraphs  (b)(2)  and  (d)  of  this  section) 
own  more  than  35  percent  of  the  profits 
interest;  or 

(C)  A  trust  or  estate  in  which  persons 
described  in  this  section  (except  in 
paragraphs  (b)(2)  and  (d)  of  this  section) 
own  more  than  35  percent  of  the 
beneficial  interest. 

(ii)  Combined  voting  power.  For 
purposes  of  this  paragraph  (b)(2), 
combined  voting  power  includes  voting 
power  represented  by  holdings  of  voting 
stock,  direct  or  indirect,  but  does  not 
include  voting  rights  held  only  as  a 
director,  trustee,  or  other  fiduciaiy. 

(iii)  Constructive  ownership  rules — 
(A)  Stockholdings.  For  purposes  of 
section  4958(f)(3)  and  this  paragraph 
(b)(2),  indirect  stockholdings  are  taken 
into  account  as  imder  section  267(c), 
except  that  in  applying  section 
267(c)(4),  the  family  of  an  individual 
shall  include  the  members  of  the  family 
specified  in  section  4958(f)(4)  and 
paragraph  (b)(1)  of  this  section. 

[B]  Profits  or  beneficial  interest.  For 
purposes  of  section  4958(f)(3)  and  this 
paragraph  (b)(2),  the  ownership  of 
profits  or  beneficial  interests  shall  be 
determined  in  accordance  with  the  rules 
for  constructive  ownership  of  stock 
provided  in  section  267(c)  (other  than 
section  267(c)(3)),  except  that  in 
applying  section  267(c)(4),  the  family  of 


an  individual  shall  include  the  members 
of  the  family  specified  in  section 
4958(f)(4)  and  paragraph  (b)(1)  of  this 
section. 

(c)  Persons  having  substantial 
influence.  A  person  who  holds  any  of 
the  following  powers,  responsibilities, 
or  interests  is  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of 
an  applicable  tax-exempt  organization: 

(1)  Voting  members  of  the  governing 
body.  This  category  includes  any 
individual  serving  on  the  governing 
body  of  the  organization  who  is  entitled 
to  vote  on  any  matter  over  which  the 
governing  body  has  authority. 

(2)  Presidents,  chief  executive  officers, 
or  chief  operating  officers.  This  category 
includes  any  person  who,  regardless  of 
title,  has  ultimate  responsibility  for 
implementing  the  decisions  of  the 
governing  body  or  for  supervising  the 
management,  administration,  or 
operation  of  the  organization.  A  person 
who  serves  as  president,  chief  executive 
officer,  or  chief  operating  officer  has  this 
ultimate  responsibility  unless  the 
person  demonstrates  otherwise.  If  this 
ultimate  responsibility  resides  with  two 
or  more  individuals  (e.g.,  co-presidents), 
who  may  exercise  such  responsibility  in 
concert  or  individually,  then  each 
individual  is  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of 
the  organization. 

(3)  Treasurers  and  chief  financial 
officers.  This  category  includes  any 
person  who,  regardless  of  title,  has 
ultimate  responsibility  for  managing  the 
finances  of  the  organization.  A  person 
who  serves  as  treasurer  or  chief 
financial  officer  has  this  ultimate 
responsibility  unless  the  person 
demonstrates  otherwise.  If  this  ultimate 
responsibility  resides  with  two  or  more 
individuals  who  may  exercise  the 
responsibility  in  concert  or 
individually,  then  each  individual  is  in 
a  position  to  exercise  substantial 
influence  over  the  affairs  of  the 
organization. 

(4)  Persons  with  a  material  financial 
interest  in  a  provider-sponsored 
organization.  For  purposes  of  section 
4958,  if  a  hospital  that  participates  in  a 
provider-sponsored  organization  (as 
defined  in  section  1855(e)  of  the  Social 
Security  Act,  42  U.S.C.  1395w-25)  is  an 
applicable  tax-exempt  organization, 
then  any  person  with  a  material 
financial  interest  (within  the  meaning  of 
section  501(o))  in  the  provider- 
sponsored  organization  has  substantial 
influence  with  respect  to  the  hospital. 

(d)  Persons  deemed  not  to  have 
substantial  influence.  A  person  is 
deemed  not  to  be  in  a  position  to 
exercise  substantial  influence  over  the 
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affairs  of  an  applicable  tax-exempt 
organization  if  that  person  is  described 
in  one  of  the  following  categories: 

(1)  Tax-exempt  organizations 
described  in  section  501lc)(3).  This 
category  includes  any  organization 
described  in  section  501(c)(3)  and 
exempt  from  tax  under  section  501(a). 

(2)  Certain  section  501(c)(4) 
organizations.  Only  with  respect  to  an 
applicable  tax-exempt  organization 
described  in  section  501(c)(4)  and 

§  53.4958-2T(a)(3),  this  category 
includes  any  other  organization  so 
described. 

(3)  Employees  receiving  economic 
benefits  of  less  than  a  specified  amount 
in  a  taxable  year.  This  category 
includes,  for  the  taxable  year  in  which 
benefits  are  provided,  any  full-or  part- 
time  employee  of  the  applicable  tax- 
exempt  organization  who — 

(i)  Receives  economic  benefits, 
directly  or  indirectly  fi-om  the 
organization,  of  less  than  the  amount 
referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i); 

(ii)  Is  not  described  in  §  53.4958- 
3T(b)  or  (c)  with  respect  to  the 
organization;  and 

(iii)  Is  not  a  substantial  contributor  to 
the  organization  within  the  meaning  of 
section  507(d)(2)(A),  taking  into  account 
only  contributions  received  by  the 
organization  during  its  current  taxable 
year  and  the  four  preceding  taxable 
years. 

(e)  Facts  and  circumstances  govern  in 
all  other  cases — (1)  In  general.  Whether 
a  person  who  is  not  described  in 
paragraph  (b),  (c)  or  (d)  of  this  section 
is  a  disqualified  person  depends  upon 
all  relevant  facts  and  circumstances. 

(2)  Facts  and  circumstances  tending 
to  show  substantial  influence.  Facts  and 
circumstances  tending  to  show  that  a 
person  has  substantial  influence  over 
the  affairs  of  an  organization  include, 
but  are  not  limited  to,  the  following — 

(i)  The  person  founded  the 
organization; 

(ii)  The  person  is  a  substantial 
contributor  to  the  organization  (within 
the  meaning  of  section  507(d)(2)(A)), 
taking  into  account  only  contributions 
received  by  the  organization  during  its 
current  taxable  year  and  the  four 
preceding  taxable  years; 

(iii)  The  person's  compensation  is 
primarily  based  on  revenues  derived 
from  activities  of  the  organization  that 
the  person  controls; 

(iv)  The  person  has  or  shares 
authority  to  control  or  determine  a 
substantial  portion  of  the  organization's 
capital  expenditures,  operating  budget, 
Dr  compensation  for  employees; 

(v)  The  person  manages  a  discrete 
segment  or  activity  of  the  organization 


that  represents  a  substantial  portion  of 
the  activities,  assets,  income,  or 
expenses  of  the  organization,  as 
compared  to  the  organization  as  a 
whole; 

(vi)  The  person  owns  a  controlling 
interest  (measured  by  either  vote  or 
value)  in  a  corporation,  partnership,  or 
trust  that  is  a  disqualified  person;  or 

(vii)  The  person  is  a  non-stock 
organization  controlled,  directly  or 
indirectly,  by  one  or  more  disqualified 
persons. 

(3)  Facts  and  circumstances  tending 
to  show  no  substantial  influence.  Facts 
and  circumstances  tending  to  show  that 
a  person  does  not  have  substantial 
influence  over  the  affairs  of  an 
organization  include,  but  are  not  limited 
to,  the  following — 

(i)  The  person  has  taken  a  bona  fide 
vow  of  poverty  as  an  employee,  agent, 
or  on  behalf,  of  a  religious  organization; 

(ii)  The  person  is  an  independent 
contractor  (such  as  an  attorney, 
accountant,  or  investment  manager  or 
advisor)  whose  sole  relationship  to  the 
organization  is  providing  professional 
advice  (without  having  decision-making 
authority)  with  respect  to  transactions 
fi-om  which  the  independent  contractor 
will  not  economically  benefit  either 
directly  or  indirectly  (aside  from 
customary  fees  received  for  the 
professional  advice  rendered); 

(iii)  The  direct  supervisor  of  the 
individual  is  not  a  disqualified  person; 

(iv)  The  person  does  not  participate  in 
any  management  decisions  affecting  the 
organization  as  a  whole  or  a  discrete 
segment  or  activity  of  the  organization 
that  represents  a  substantial  portion  of 
the  activities,  assets,  income,  or 
expenses  of  the  organization,  as 
compared  to  tlie  organization  as  a 
whole;  or 

(v)  Any  preferential  treatment  a 
person  receives  based  on  the  size  of  that 
person's  donation  is  also  offered  to  all 
other  donors  making  a  comparable 
contribution  as  part  of  a  solicitation 
intended  to  attract  a  substantial  number 
of  contributions. 

(f)  Affiliated  organizations.  In  the  case 
of  multiple  organizations  affiliated  by 
common  control  or  governing 
documents,  the  determination  of 
whether  a  person  does  or  does  not  have 
substantial  ilifluence  shall  be  made 
separately  for  each  applicable  tax- 
exempt  organization.  A  person  may  be 

a  disqualified  person  with  respect  to 
transactions  with  more  than  one 
applicable  tax-exempt  organization. 

(g)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section. 
Finding  a  person  to  be  a  disqualified 
person  in  the  following  examples  does 
not  indicate  that  an  excess  benefit 


transaction  has  occurred.  If  a  person  is 
a  disqualified  person,  the  rules  of 
section  4958(c)  and  §  53.4958-4T  apply 
to  determine  whether  an  excess  benefit 
transaction  has  occurred.  The  examples 
are  as  follows: 

Example  I.  N,  an  artist  by  profession, 
worlts  part-time  at  R,  a  local  museum.  In  the 
first  taxable  year  in  which  R  employs  N.  R 
pays  N  a  salary  and  provides  no  additional 
benefits  to  N  except  for  free  admission  to  the 
museum,  a  benefit  R  provides  to  all  of  its 
employees  and  volunteers.  The  total 
economic  benefits  N  receives  finm  R  during 
the  taxable  year  are  less  than  the  amount 
referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i).  The  part- 
time  job  constitutes  N's  only  relationship 
with  R.  N  is  not  related  to  any  other 
disqualified  person  with  respect  to  R.  N  is 
deemed  not  to  t)e  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of  R. 
Therefore,  N  is  not  a  disqualified  person  with 
respect  to  R  in  that  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  addition  to  the 
salary  that  R  pays  N  for  N's  services  during 
the  taxable  year,  R  also  purchases  one  of  N's 
paintings  for  Sx.  The  total  of  N's  salary  plus 
$x  exceeds  the  amount  referenced  for  highly 
compensated  employees  in  section 
414(q)(l)(B)(i).  Consequently,  whether  N  is  in 
a  position  to  exercise  substantial  influence 
over  the  affairs  of  R  for  that  taxable  year 
depends  upon  all  of  the  relevant  facts  and 
circumstances. 

Example  3:  Q  is  a  member  of  K.  a  section 
501(c)(3)  organization  with  a  broad-based 
public  membership.  Members  of  K  are 
entitled  to  vote  only  with  respect  to  the 
annual  election  of  directors  and  the  approval 
of  major  organizational  transactions  such  as 
a  merger  or  dissolution.  Q  is  not  related  to 
any  other  disqualified  person  of  K.  Q  has  no 
other  relationship  to  K  besides  being  a 
member  of  K  and  occasionally  making 
modest  donations  to  K.  Whether  Q  is  a 
disqualified  person  is  determined  by  all 
relevant  facts  and  circumstances.  Q's  voting 
rights,  which  are  the  same  as  granted  to  all 
members  of  K,  do  not  place  Q  in  a  position 
to  exercise  substantial  influence  over  K. 
Under  these  facts  and  circumstances,  Q  is  not 
a  disqualified  person  with  respect  K. 

Example  4.  E  is  the  headmaster  of  Z.  a 
school  that  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  E 
reports  to  Z's  board  of  trustees  and  has 
ultimate  responsibility  for  supervising  Z's 
day-to-day  operations.  For  example.  E  can 
hire  faculty  members  and  staff  malce  changes 
to  the  school's  curriculum  and  discipline 
students  without  specific  board  approval. 
Because  E  has  ultimate  responsibility  for 
super\'ising  the  operation  of  Z.  E  is  in  a 
position  to  exercise  substantial  influence 
over  the  affairs  of  Z.  Therefore,  E  is  a 
disqualified  person  with  respect  to  Z. 

Example  5.  Y  is  an  applicable  lax-exempt 
organization  for  purposes  of  section  4958  that 
decides  to  use  bingo  games  as  a  method  of 
generating  revenue.  Y  enters  into  a  contract 
with  B.  a  company  that  operates  bingo  games. 
Under  the  contract,  B  manages  the  promotion 
and  operation  of  the  bingo  activity,  provides 
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all  necessary  staff,  equipment,  and  services, 
and  pays  Y  q  percent  of  the  revenue  from  this 
activity.  B  retains  the  balance  of  the 
proceeds.  Y  provides  no  goods  or  services  in 
connection  with  the  bingo  operation  other 
than  the  use  of  its  hall  for  the  bingo  games. 
The  annual  gross  revenue  earned  from  the 
bingo  games  represents  more  than  half  of  Vs 
total  annual  revenue.  B's  compensation  is 
primarily  based  on  revenues  from  an  activity 
B  controls.  B  also  manages  a  discrete  activity 
of  Y  that  represents  a  substantial  portion  of 
Y's  income  compared  to  the  organization  as 
a  whole.  Under  these  facts  and 
circumstances,  B  is  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of  Y. 
Therefore,  B  is  a  disqualified  person  with 
res{)ect  to  Y. 

Example  6.  The  facts  are  the  same  as  in 
Example  5,  with  the  additional  fact  that  P 
owns  a  majority  of  the  stock  of  B  and  is 
actively  involved  in  managing  B.  Because  P 
owns  a  controlling  interest  (measured  by 
either  vote  or  value)  in  and  actively  manages 
B,  P  is  also  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of  Y. 
Therefore,  under  these  facts  and 
circumstances,  P  is  a  disqualified  person 
with  respect  to  Y. 

Example  7.  A,  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958, 
owns  and  operates  one  acute  care  hospital.  B, 
a  for-profit  corporation,  owns  and  operates  a 
number  of  hospitals.  A  and  B  form  C,  a 
limited  liability  company.  In  exchange  for 
proportional  ownership  interests,  A 
contributes  its  hospital,  and  B  contributes 
other  assets,  to  C.  All  of  A's  assets  then 
consist  of  its  membership  interest  in  C.  A 
continues  to  be  operated  for  exempt  purposes 
based  almost  exclusively  on  the  activities  it 
conducts  through  C.  C  enters  into  a 
management  agreement  with  a  management 
company,  M,  to  provide  day  to  day 
management  services  to  C.  M  is  generally 
subject  to  supervision  by  C's  board,  but  M  is 
given  broad  discretion  to  manage  C's  day  to 
day  operation.  Under  these  facts  and 
circiunstances,  M  is  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of  A 
because  it  has  day  to  day  control  over  the 
hospital  operated  by  C.  A's  ownership 
interest  in  C  is  its  primary  asset,  and  C's 
activities  form  the  basis  for  A's  continued 
exemption  as  an  organization  described  in 
section  501(c)(3).  Therefore.  M  is  a 
disqualified  person  with  respect  to  A. 

Example  8.  T  is  a  large  university  and  an 
appUcable  tax-exempt  organization  for 
purposes  of  section  4958.  L  is  the  dean  of  the 
College  of  Law  of  T,  a  substantial  source  of 
revenue  for  T,  including  contributions  from 
alumni  and  foundations.  L  is  not  related  to 
any  other  disqualified  person  of  T.  L  does  not 
serve  on  T's  governing  body  or  have  ultimate 
responsibility  for  managing  the  university  as 
whole.  However,  as  dean  of  the  College  of 
Law,  L  plays  a  key  role  in  bculty  hiring  and 
determines  a  substantial  f)ortion  of  the 
capital  expenditures  and  operating  budget  of 
the  College  of  Law.  L's  compensation  is 
greater  than  the  amount  referenced  for  a 
highly  compensated  employee  in  section 
414(q)(l)(B)(i)  in  the  year  benefits  are 
provided.  L's  management  of  a  discrete 
segment  of  T  that  represents  a  substantial 


portion  of  the  income  of  T  (as  compared  to 
T  as  a  whole)  places  L  in  a  position  to 
exercise  substantial  influence  over  the  affairs 
of  T.  Under  these  facts  and  circumstances  L 
is  a  disqualified  person  with  respect  to  T. 

Example  9.  S  chairs  a  small  academic 
department  in  the  College  of  Arts  and 
Sciences  of  the  same  university  T  described 
in  Example  8.  S  is  not  related  to  any  other 
disqualified  person  of  T.  S  does  not  serve  on 
T's  governing  body  or  as  an  officer  of  T.  As 
department  chair,  S  supervises  faculty  in  the 
department,  approves  the  course  curriculum, 
and  oversees  the  operating  budget  for  the 
department.  S's  compensation  is  greater  than 
the  amount  referenced  for  a  highly 
compensated  employee  in  section 
414(q)(l)(B)(i)  in  the  year  benefits  are 
provided.  Even  though  S  manages  the 
department,  that  department  does  not 
represent  a  substantial  portion  of  T's 
activities,  assets,  income,  expenses,  or 
operating  budget.  Therefore,  S  does  not 
participate  in  any  management  decisions 
affecting  either  T  as  a  whole,  or  a  discrete 
segment  or  activity  of  T  that  represents  a 
substantial  portion  of  its  activities,  assets, 
income,  or  expenses.  Under  these  facts  and 
circumstances.  S  does  not  have  substantial 
influence  over  the  affairs  of  T,  and  therefore 
S  is  not  a  disqualified  person  with  respect  to 
T. 

Example  10.  U  is  a  large  acute-care 
hospital  that  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  U 
employs  X  as  a  radiologist.  X  gives 
instructions  to  staff  with  respect  to  the 
radiology  work  X  conducts,  but  X  does  not 
supervise  other  U  employees  or  manage  any 
substantial  part  of  U's  operations.  X's 
compensation  is  primarily  in  the  form  of  a 
fixed  salary.  In  addition.  X  is  eligible  to 
receive  an  incentive  award  based  on 
revenues  of  the  radiology  department.  X's 
compensation  is  greater  than  the  amount 
referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i)  in  the 
year  benefits  are  provided.  X  is  not  related 
to  any  other  disqualified  person  of  U.  X  does 
not  serve  on  U's  governing  body  or  as  an 
officer  of  U.  Although  U  participates  in  a 
provider-sponsored  organization  (as  defined 
in  section  1855(e)  of  the  Social  Security  Act). 
X  does  not  have  a  material  financial  interest 
in  that  organization.  X  does  not  receive 
compensation  primarily  based  on  revenues 
derived  from  activities  of  U  that  X  controls. 
X  does  not  participate  in  any  management 
decisions  affecting  either  U  as  a  whole  or  a 
discrete  segment  of  U  that  represents  a 
substantial  portion  of  its  activities,  assets, 
income,  or  expenses.  Under  these  facts  and 
circumstances.  X  does  not  have  substantial 
influence  over  the  affairs  of  U,  and  therefore 
X  is  not  a  disqualified  person  with  respect  to 
U. 

Example  n.  W  is  a  cardiologist  emd  head 
of  the  cardiology  department  of  the  same 
hospital  U  described  in  Example  10.  The 
cardiology  department  is  a  major  source  of 
patients  admitted  to  U  and  consequently 
represents  a  substantial  portion  of  U's 
income,  as  compared  to  U  as  a  whole.  W  does 
not  serve  on  U's  governing  board  or  as  an 
officer  of  U.  W  does  not  have  a  material 
financial  interest  in  the  provider-sponsored 


organization  (as  defined  in  section  1855(ej  of 
the  Social  Security  Act)  in  which  U 
participates.  W  receives  a  salary  and 
retirement  and  welfare  benefits  fixed  by  a 
three-year  renewable  employment  contract 
with  U.  W's  compensation  is  greater  than  the 
amount  referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i)  in  the 
year  benefits  are  provided.  As  department 
head,  W  manages  the  cardiology  department 
and  has  authority  to  allocate  the  budget  for 
that  department,  which  includes  authority  to 
distribute  incentive  bonuses  among 
cardiologists  according  to  criteria  tfiat  W  has 
authority  to  set.  W's  management  of  a 
discrete  segment  of  U  that  represents  a 
substantial  portion  of  its  income  and 
activities  (as  compared  to  U  as  a  whole) 
places  W  in  a  position  to  exercise  substauitial 
influence  over  the  affairs  of  U.  Under  these 
facts  and  circumstances,  W  is  a  disqualified 
person  with  respect  to  U. 

Example  12.  M  is  a  museimi  that  is  an 
applicable  tax-exempt  organization  for 
purposes  of  section  4958.  D  provides 
accounting  services  and  tax  advice  to  M  as 
an  independent  contractor  in  return  for  a  fee. 
D  has  no  other  relationship  with  M  emd  is  not 
related  to  any  disqualified  person  of  M.  D 
does  not  provide  professional  advice  with 
respect  to  any  transaction  from  which  D 
might  economically  benefit  either  directly  or 
indirectly  (aside  from  fees  received  for  the 
professional  advice  rendered).  Because  D's 
sole  relationship  to  M  is  providing 
professional  advice  (without  having  decision- 
making authority)  with  respect  to 
transactions  from  which  D  will  not 
economically  benefit  either  directly  or 
indirectly  (aside  from  customary  fees 
received  for  the  professional  advice 
rendered),  under  these  facts  and 
circumstances.  D  is  not  a  disqualified  person 
with  respect  to  M. 

Example  13.  F  is  a  repertory  theater 
company  that  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  F 
holds  a  fund-raising  campaign  to  pay  for  the 
construction  of  a  new  theater.  J  is  a  regular 
subscriber  to  F's  productions  who  has  made 
modest  gifts  to  F  in  the  past. )  has  no 
relationship  to  F  other  than  as  a  subscriber 
and  contributor.  F  solicits  contributions  as 
part  of  a  broad  public  campaign  intended  to 
attract  a  large  number  of  donors,  including  a 
substantial  number  of  donors  making  large 
gif^s.  In  its  solicitations  for  contributions.  F 
promises  to  invite  all  contributors  giving  $z 
or  more  to  a  special  opening  production  and 
party  held  at  the  new  theater.  These 
contributors  are  also  given  a  special  number 
to  call  in  F's  office  to  reserve  tickets  for 
performances,  make  ticket  exchanges,  and 
make  other  special  arrangements  for  their 
convenience. )  makes  a  contribution  of  $z  to 
F,  which  makes )  a  substantial  contributor 
within  the  meaning  of  section  507(d)(2)(A), 
taking  into  account  only  contributions 
received  by  F  during  its  current  and  the  four 
preceding  taxable  years.  |  receives  the 
benefits  described  in  F's  solicitation.  Because 
F  offers  the  same  benefit  to  all  donors  of  $z 
or  more,  the  preferential  treatment  that  | 
receives  does  not  indicate  that  J  is  in  a 
position  to  exercise  substantial  influence 
over  the  affairs  of  the  organization.  Therefore, 
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under  these  facts  and  circimistances,  I  is  not 
a  disqualified  person  with  respect  to  F. 

§53.4958-47    Excess  benefit  transaction 
(temporary). 

(a)  Definition  of  excess  benefit 
transaction — (1)  In  general.  An  excess 
benefit  transaction  means  any 
transaction  in  which  an  economic 
benefit  is  provided  by  an  applicable  tax- 
exempt  organization  directly  or 
indirectly  to  or  for  the  use  of  any 
disqualified  person,  and  the  value  of  the 
economic  benefit  provided  exceeds  the 
value  of  the  consideration  {including 
the  performance  of  services)  received  for 
providing  the  benefit.  Subject  to  the 
limitations  of  paragraph  (c)  of  this 
section  (relating  to  the  treatment  of 
economic  benefits  as  compensation  for 

'  the  performance  of  services),  to 
determine  whether  an  excess  benefit 
transaction  has  occurred,  all 
consideration  and  benefits  (except 
disregarded  benefits  described  in 
paragraph  (a)(4)  of  this  section) 
exchanged  between  a  disqualified 

•  person  and  the  applicable  tax-exempt 
organization  and  all  entities  the 
organization  controls  (within  the 
meaning  of  paragraph  (a){2)(ii)(B)  of  this 
section)  are  taken  into  account.  For 
example,  in  determining  the 
reasonableness  of  compensation  that  is 
paid  (or  vests,  or  is  no  longer  subject  to 
a  substantial  risk  of  forfeiture)  in  one 
year,  services  performed  in  prior  years 
may  be  taken  into  accoimt.  For  rules 
regarding  valuation  standards,  see 
paragraph  (b)  of  this  section.  For  the 
requirement  that  an  applicable  tax- 
exempt  organization  clearly  indicate  its 
intent  to  treat  a  benefit  as  compensation 
for  services  when  paid,  see  paragraph 
(c)  of  this  section. 

(2)  Economic  benefit  provided 
indirectly — (i)  In  general.  A  transaction 
that  woiild  be  an  excess  benefit 
transaction  if  the  applicable  tax-exempt 
organization  engaged  in  it  directly  with 
a  disqualified  person  is  likewise  an 
excess  benefit  transaction  when  it  is 
accomplished  indirectly.  An  applicable 
tax-exempt  organization  may  provide  an 
excess  benefit  indirectly  to  a 
disqualified  person  through  a  controlled 
entity  or  through  an  intermediary,  as 
described  in  paragraphs  {a)(2)(ii)  and 
(iii)  of  this  section,  respectively. 

(ii)  Through  a  controlled  entity— {A) 
In  general.  An  applicable  tax-exempt 
organization  may  provide  an  excess 
benefit  indirectly  through  the  use  of  one 
or  more  entities  it  controls.  For 

Eiuposes  of  section  4958,  economic 
enefits  provided  by  a  controlled  entity 
will  be  treated  as  provided  by  the 
applicable  tax-exempt  organization. 


(B)  Definition  of  control — (1)  In 
general.  For  piuposes  of  this  paragraph, 
control  by  an  applicable  tax-exempt 
organization  means — 

(i)  In  the  case  of  a  stock  corporation, 
ownership  {by  vote  or  value)  of  more 
than  50  percent  of  the  stock  in  such 
corporation; 

Ui)  In  the  case  of  a  partnership, 
ownership  of  more  than  50  percent  of 
the  profits  interests  or  capital  interests 
in  the  partnership; 

[Hi)  In  the  case  of  a  nonstock 
organization  (i.e.,  an  entity  in  which  no 
person  holds  a  proprietary  interest),  that 
at  least  50  percent  of  the  directors  or 
trustees  of  the  organization  are  either 
representatives  {including  trustees, 
directors,  agents,  or  employees)  of,  or 
directly  or  indirectly  controlled  by,  an 
applicable  tax-exempt  organization;  or 

(iV)  In  the  case  of  any  other  entity, 
ownership  of  more  than  50  percent  of 
the  beneficial  interest  in  the  entity. 

(2)  Constructive  ownership.  Section 
318  {relating  to  constructive  ownership 
of  stock)  shall  apply  for  purposes  of 
determining  ownership  of  stock  in  a 
corporation.  Similar  principles  shall 
apply  for  purposes  of  determining 
ownership  of  interests  in  any  other 
entity. 

{iii)  Through  an  intermediary.  An 
applicable  tax-exempt  organization  may 
provide  an  excess  benefit  indirectly 
through  an  intermediary.  An 
intermediary  is  any  person  {including 
an  individual  or  a  taxable  or  tax-exempt 
entity)  who  participates  in  a  transaction 
with  one  or  more  disqualified  persons  of 
an  applicable  tax-exempt  organization. 
For  purposes  of  section  4958,  economic 
benefits  provided  by  an  intermediary 
will  be  treated  as  provided  by  the 
applicable  tax-exempt  organization 
when — 

(A)  An  applicable  tax-exempt 
organization  provides  an  economic 
benefit  to  an  intermediary;  and 

(B)  In  connection  with  the  receipt  of 
the  benefit  by  the  intermediary — 

(1)  There  is  evidence  of  an  oral  or 
written  agreement  or  understanding  that 
the  intermediary  will  provide  economic 
benefits  to  or  for  the  use  of  a 
disqualified  person;  or 

(2)  The  intermediary  provides 
economic  benefits  to  or  for  the  use  of  a 
disqualified  person  without  a  significant 
business  purpose  or  exempt  purpose  of 
its  own. 

(iv)  Examples.  The  following 
examples  illustrate  when  economic 
benefits  are  provided  indirectly  luider 
the  rules  of  paragraph  (a)(2)  of  this 
section: 

Example  I.  K  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  L 


is  an  entity  controlled  by  K  within  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  this 
section.  J  is  employed  by  K,  and  is  a 
disqualified  person  with  respect  to  K.  K  pays 
I  an  annual  salary  o{il2m,  and  reports  that 
amount  as  compensation  during  calendar 
year  2001.  Although  J  only  performed 
services  for  K  for  nine  months  of  2001,  J 
performed  equivalent  services  for  L  during 
the  remaining  three  months  of  2001.  Taking 
into  account  all  of  the  economic  benefits  K 
provided  to  J.  and  all  of  the  services  J 
performed  for  K  and  L,Sl2m  does  not  exceed 
the  fair  market  value  of  the  services  ] 
performed  for  K  and  L  during  2001. 
Therefore,  under  these  facts.  K  does  not 
provide  an  excess  benefit  to  J  directly  or 
indirectly. 

Example  2.  F  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  D 
is  an  entity  controlled  by  F  within  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  this 
section.  T  is  the  chief  executive  officer  (CEO) 
of  F.  As  CEO,  T  is  responsible  for  overseeing 
the  activities  of  F.  T's  duties  as  CEO  make 
him  a  disqualified  person  with  respect  to  F. 
T's  compensation  package  with  F  represents 
the  maximum  reasonable  compensation  for 
T's  services  as  CEO.  Thus,  any  additional 
economic  benefits  that  F  provides  to  T 
without  T  providing  additional  consideration 
constitute  an  excess  benefit.  D  contracts  with 
T  to  provide  enumerated  "consulting 
services"  to  D.  However,  the  contract  does 
not  require  T  to  perform  any  additional 
services  for  D  that  T  is  not  already  obligated 
to  {jerform  as  F's  chief  executive  officer. 
Therefore,  any  payment  to  T  pursuant  to  the 
consulting  contract  with  D  represents  an 
indirect  excess  benefit  that  F  provides 
through  a  controlled  entity,  even  if  F,  D,  or 
T  treats  the  additional  payment  to  T  as 
compensation. 

Example  5.  P  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  S 
is  a  taxable  entity  controlled  by  P  within  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  this 
section.  V  is  the  chief  executive  officer  of  S. 
for  which  S  pays  V  $w  in  salary  and  benefits. 
V  also  serves  as  a  voting  member  of  Ps 
governing  body.  Consequently.  V  is  a 
disqualified  person  with  respect  to  P.  P 
provides  V  with  $x  representing 
compensation  for  the  services  V  provides  P 
as  a  member  of  its  governing  body.  Although 
$x  represents  reasonable  compensation  for 
the  services  V  provides  directly  to  P  as  a 
member  of  its  governing  body,  the  total 
compensation  of  $iv  +  $x  exceeds  reasonable 
compensation  for  the  services  V  provides  to 
P  and  S  collectively.  Therefore,  the  portion 
of  total  compensation  that  exceeds 
reasonable  compensation  is  an  excess  benefit 
provided  to  V. 

Example  4.  G  is  an  applicable  tax-exempt 
organization  for  section  4958  purposes.  F  is 
a  disqualified  person  who  was  last  employed 
by  G  in  a  position  of  substantial  influence 
three  years  ago.  H  is  an  entity  engaged  in 
scientific  research  and  is  unrelated  to  either 
F  or  G.  G  makes  a  grant  to  H  to  fund  a 
research  position.  H  subsequently  advertises 
for  qualified  candidates  for  the  research 
position.  F  is  among  several  highly  qualified 
candidates  who  apply  for  the  research 
position.  H  hires  F.  There  was  no  evidence 
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of  an  oral  or  written  agreement  or 
understanding  with  G  that  H  will  use  G's 
grant  to  provide  economic  benefits  to  or  for 
the  use  of  F.  Although  G  provided  economic 
benefits  to  H,  and  in  connection  with  the 
receipt  of  such  benefits,  H  will  provide 
economic  benefits  to  or  for  the  use  of  F,  H 
acted  with  a  significant  business  purpose  or 
exempt  purpose  of  its  own.  Under  these  facts, 
G  did  not  provide  an  economic  benefit  to  F 
indirectly  through  the  use  of  an  intermediary. 

(3)  Exception  for  fixed  payments 
made  pursuant  to  an  initial  contract — 
(i)  In  general.  Except  as  provided  in 
paragraph  (iv),  section  4958  does  not 
apply  to  any  fixed  payment  made  to  a 
person  pursuant  to  an  initial  contract. 

(ii)  Fixed  payment — (A)  In  general. 
For  purposes  of  paragraph  (a)(3)(i)  of 
this  section,  fixed  payment  means  an 
amount  of  cash  or  other  property 
specified  in  the  contract,  or  determined 
by  a  fixed  formula  specified  in  the 
contract,  which  is  to  be  paid  or 
transferred  in  exchange  for  the 
provision  of  specified  services  or 
property.  A  fixed  formula  may 
incorporate  an  amount  that  depends 
upon  future  specified  events  or 
contingencies,  provided  that  no  person 
exercises  discretion  when  calciilating 
the  amount  of  a  payment  or  deciding 
whether  to  make  a  payment  (such  as  a 
bonus).  A  specified  event  or 
contingency  may  include  the  amount  of 
revenues  generated  by  (or  other 
objective  measure  of)  one  or  more 
activities  of  the  applicable  tax-exempt 
organization.  A  fixed  payment  does  not 
include  any  amount  paid  to  a  person 
under  a  reimbursement  (or  similar) 
arrangement  where  discretion  is 
exertdsed  by  any  person  with  respect  to 
the  amount  of  expenses  incurred  or 
reimbursed. 

(B)  Special  rules.  Amoimts  payable 
pursuant  to  a  qualified  pension,  profit- 
sharing,  or  stock  bonus  plan  under 
Internal  Revenue  Code  section  401(a),  or 
ptirsuant  to  an  employee  benefit 
program  that  is  subject  to  and  satisfies 
coverage  and  nondiscrimination  rules 
under  the  Code  (e.g.,  sections  127  and 
137),  other  than  nondiscrimination  rules 
under  section  9802,  are  treated  as  fixed 
payments  for  purposes  of  this  section, 
regardless  of  the  applicable  tax-exempt 
organization's  discretion  with  respect  to 
the  plan  or  program.  The  fact  that  a 
person  contracting  with  an  applicable 
tax-exempt  organization  is  expressly 
granted  the  choice  whether  to  accept  or 
reject  any  economic  benefit  is 
disregarded  in  determining  whether  the 
benefit  constitutes  a  fixed  payment  for 
purposes  of  this  paragraph. 

(iii)  Initial  contract.  For  purposes  of 
paragraph  (a)(3)(i)  of  this  section,  initial 
contract  means  a  binding  written 


contract  between  an  applicable  tax- 
exempt  organization  and  a  person  who 
was  not  a  disqualified  person  within  the 
meaning  of  section  4958(f)(1)  and 
§  53.4958-3T  immediately  prior  to 
entering  into  the  contract. 

(iv)  Substantial  performance  required. 
Paragraph  (a)(3)(i)  of  this  section  does 
not  apply  to  any  fixed  payment  made 
pursuant  to  the  initial  contract  during 
any  taxable  year  of  the  person 
contracting  with  the  applicable  tax- 
exempt  organization  if  the  person  fails 
to  perform  substantially  the  person's 
obligations  imder  the  initial  contract 
during  that  year. 

(v)  Treatment  as  a  new  contract.  A 
written  binding  contract  that  provides 
that  the  contract  is  termiiuble  or  subject 
to  cancellation  by  the  applicable  tax- 
exempt  organization  (other  than  as  a 
result  of  a  lack  of  substantial 
performance  by  the  disqualified  person, 
as  described  in  paragraph  (a)(3)(iv)  of 
this  section)  without  the  other  party's 
consent  and  without  substantial  penalty 
to  the  organization  is  treated  as  a  new 
contract  as  of  the  earliest  date  that  any 
such  termination  or  cancellation,  if 
made,  would  be  effective.  Additionally, 
if  the  parties  make  a  material  change  to 
a  contract,  it  is  treated  as  a  new  contract 
as  of  the  date  the  material  change  is 
effective.  A  material  change  includes  an 
extension  or  renewal  of  the  contract 
(other  than  an  extension  or  renewal  that 
results  firom  the  person  contracting  with 
the  applicable  tax-exempt  organization 
unilaterally  exercising  an  option 
expressly  granted  by  the  contract),  or  a 
more  than  incidental  change  to  any 
amount  payable  under  the  contract.  The 
new  contract  is  tested  under  paragraph 
(a)(3)(iii]  of  this  section  to  determine 
whether  it  is  an  initial  contract  for 
purposes  of  this  section. 

(vi)  Evaluation  of  non-fixed 
payments.  Any  payment  that  is  not  a 
fixed  payment  (within  the  meaning  of 
paragraph  (a)(3)(ii)  of  this  section)  is 
evaluated  to  determine  whether  it 
constitutes  an  excess  benefit  transaction 
under  section  4958.  In  making  this 
determination,  all  payments  and 
consideration  exchanged  between  the 
parties  are  taken  into  account,  including 
any  fixed  payments  made  pursuant  to 
an  initial  contract  with  respect  to  which 
section  4958  does  not  apply. 

(vii)  Examples.  The  following 
examples  illustrate  the  rules  governing 
fixed  payments  made  pursuant  to  an 
initial  contract.  Unless  otherwise  stated, 
assiune  that  the  person  contracting  with 
the  applicable  tax-exempt  organization 
has  performed  substantially  the  person's 
obligations  under  the  contract  with 
respect  to  the  payment. 

'The  examples  are  as  follows: 


Example  I .  T  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  On 
January  1 ,  2000,  T  hires  S  as  its  chief 
financial  officer  by  entering  into  a  five-year 
written  employment  contract  with  S.  S  was 
not  a  disqualified  person  within  the  meai^ng 
of  section  4958(fl(l)  and  §  53.4958-3T 
immediately  prior  to  entering  into  the 
January  1,  2000,  contract  (initial  dontract).  S's 
duties  and  responsibilities  under  the  contract 
make  S  a  disqualified  person  with  respect  to 
T  (see  §53.4958-3T(a)].  Under  the  initial 
contract,  T  agrees  to  pay  S  an  annual  salary 
of  $200,000,  payable  in  monthly 
installments.  The  contract  provides  that, 
beginning  in  2001,  S's  annual  salary  will  be 
adjusted  by  the  increase  in  the  Consumer 
Price  Index  (CPI)  for  the  prior  year.  Section 
4958  does  not  apply  because  S's 
compensation  under  the  contract  is  a  fixed 
payment  pursuant  to  an  initial  contract 
within  the  meaning  of  paragraph  (a)(3)  of  this 
section.  Thus,  for  section  4958  purposes,  it 
is  uimecessary  to  evaluate  whether  any 
portion  of  the  compensation  paid  to  S 
pursuant  to  the  initial  contract  is  an  excess 
benefit  transaction. 

Example  2.  The  facts  are  the  same  as  in 
Example  i,  except  that  the  initial  contract 
provides  that,  in  addition  to  a  base  salary  of 
$200,000,  T  may  pay  S  an  annual 
performance-based  bonus.  The  contract 
provides  that  T's  governing  body  will 
determine  the  amount  of  the  annual  bonus  as 
of  the  end  of  each  year  during  the  term  of  the 
contract,  based  on  the  board's  evaluation  of 
S's  performance,  but  the  bonus  cannot 
exceed  $100,000  per  year.  Unlike  the  base 
salary  portion  of  S's  compensation,  the  bonus 
portion  of  S's  compensation  is  not  a  fixed 
payment  pursuant  to  an  initial  contract, 
because  the  governing  body  has  discretion 
over  the  amount,  if  any,  of  the  bonus 
payment.  Section  4958  does  not  apply  to 
payment  of  the  $200,000  base  salary  (as 
adjusted  for  inflation),  because  it  is  a  fixed 
payment  pursuant  to  an  initial  contract 
within  the  meaning  of  paragraph  (a)(3)  of  this 
section.  By  contrast,  the  annual  bonuses  that 
may  be  paid  to  S  under  the  initial  contract 
are  not  protected  by  the  initial  contract 
exception.  Therefore,  each  bonus  payment 
will  be  evaluated  under  section  4958,  taking 
into  account  all  payments  and  consideration 
exchanged  between  the  parties. 

Example  3.  The  facts  are  the  same  as  in 
Example  1.  except  that  in  2001,  T  changes  its 
payroll  system,  such  that  T  makes  biweekly, 
rather  than  monthly,  salary  payments  to  its 
employees.  Beginning  in  2001,  T  also  grants 
its  employees  an  additional  two  days  of  paid 
vacation  each  year.  Neither  change  is  a 
material  change  to  S's  initial  contract  within 
the  meaning  of  paragraph  (a)(3](v)  of  this 
section.  Therefore,  section  4958  does  not 
apply  to  the  base  salary  payments  to  S  due 
to  the  initial  contract  exception. 

Example  4.  The  focts  are  the  same  as  in 
Example  1,  except  that  on  January  1,  2001, 
S  becomes  the  chief  executive  officer  of  T 
and  a  new  chief  financial  officer  is  hired.  At 
the  same  time,  T's  board  of  directors 
approves  an  increase  in  S's  annual  base 
salary  from  $200,000  to  $240,000,  effective 
on  that  day.  These  changes  in  S's 
employment  relationship  constitute  material 
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changes  of  the  initial  contract  within  the 
meaning  of  paragraph  (a)(3)(v)  of  this  section. 
As  a  result,  S  is  treated  as  entering  into  a  new 
contract  with  T  on  January  1,  2001,  at  which 
time  S  is  a  disqualified  person  within  the 
meaning  of  section  4958(f)(1)  and  §  53.4958- 
3T.  T's  payments  to  S  made  pursuant  to  the 
new  contract  will  be  evaluated  under  section 
4958,  taking  into  account  all  payments  and 
consideration  exchanged  between  the  parties. 

Example  5.  J  is  a  performing  arts 
organization  and  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  J 
hires  W  to  become  the  chief  executive  officer 
of  J.  W  was  not  a  disqualified  person  within 
the  meaning  of  section  4958(f)(1)  and 
S53.4958-3T  immediately  prior  to  entering 
into  the  employment  contract  with  J.  As  a 
result  of  this  employment  contract,  W's 
duties  and  responsibilities  make  W  a 
disqualified  person  with  respect  to  J  (see 
§53.4958-3T(c)(2)).  Under  the  contract,  J  will 
pay  W  $x  (a  specified  amount)  plus  a  bonus 
equal  to  2  percent  of  the  total  season 
subscription  sales  that  exceed  SlOOz.  The  $x 
base  salary  is  a  fixed  payment  pursuant  to  an 
initial  contract  within  the  meaning  of 
paragraph  (a)(3)  of  this  section.  The  bonus 
payment  is  also  a  fixed  payment  pursuant  to 
an  initial  contract  within  the  meaning  of 
paragraph  (a)(3)  of  this  section,  because  no 
person  exercises  discretion  when  calculating 
the  amount  of  the  bonus  payment  or  deciding 
whether  the  bonus  will  be  paid.  Therefore, 
section  4958  does  not  apply  to  any  of  J's 
payments  to  W  pursuant  to  the  employment 
contract  due  to  the  initial  contract  exception. 

Example  6.  Hospital  B  is  an  applicable  tax- 
exempt  organization  for  purposes  of  section 
4958.  Hospital  B  hires  E  as  its  chief  operating 
officer.  E  was  not  a  disqualified  person 
within  the  meaning  of  section  4958(f)(1)  and 
§53.4958-3T  immediately  prior  to  entering 
into  the  employment  contract  with  Hospital 
B.  As  a  result  of  this  employment  contract, 
E's  duties  and  responsibilities  make  E  a 
disqualified  person  with  respect  to  Hospital 
B  (see  §  53.4958-3T(c)(2)).  E's  initial 
employment  contract  provides  that  E  will 
have  authority  to  enter  into  hospital 
management  arrangements  on  behalf  of 
Hospital  B.  In  E's  personal  capacity,  E  owns 
more  them  35  percent  of  the  combined  voting 
power  of  Company  X.  Consequently,  at  the 
time  E  becomes  a  disqualified  person  with 
respect  to  B,  Company  X  also  becomes  a 
disqualified  person  with  respect  to  B  (see 
S53.4958-3T(b)(2)(A)).  E,  acting  on  behalf  of 
Hospital  B  as  chief  operating  officer,  enters 
into  a  contract  with  Company  X  under  which 
Company  X  will  provide  billing  and 
collection  services  to  Hospital  B.  The  initial 
contract  exception  of  paragraph  (a)(3)(i)  of 
this  section  does  not  apply  to  the  billing  and 
collection  services  contract,  because  at  the 
time  that  this  contractual  arrangement  was 
entered  into,  Company  X  was  a  disqualified 
person  with  respect  to  Hospital  B.  Although 
E's  employment  contract  (which  is  an  initial 
contract)  authorizes  E  io  enter  into  hospital 
management  arrangements  on  behalf  of 
Hospital  B,  the  payments  made  to  Company 
X  are  not  made  pursuant  to  E's  employment 
contract,  but  rather  are  made  by  Hospital  B 
pursuant  to  a  separate  contractual 
arrangement  with  Company  X.  Therefore. 


even  if  payments  made  to  Company  X  under 
the  billing  and  collection  services  contract 
are  fixed  payments  (within  the  meaning  of 
paragraph  (a)(3)(ii)  of  this  section),  section 
4958  nonetheless  applies  to  payments  made 
by  Hospital  B  to  Company  X  because  the 
billing  and  collection  services  contract  itself 
does  not  constitute  an  initial  contract  under 
paragraph  (a)(3)(iii)  of  this  section. 
Accordingly,  all  payments  made  to  Company 
X  under  the  billing  and  collection  services 
contract  will  be  evaluated  under  section 
4958. 

Example  7.  Hospital  C,  an  applicable  tax- 
exempt  organization,  enters  into  a  contract 
with  Company  Y,  under  which  Company  Y 
will  provide  a  wide  range  of  hospital 
management  services  to  Hospital  C.  Upon 
entering  into  this  contractual  arrangement, 
Company  Y  becomes  a  disqualified  person 
with  respect  to  Hospital  C.  The  contract 
provides  that  Hospital  C  vnll  pay  Company 
Y  a  management  fee  of  x  percent  of  adjusted 
gross  revenue  (j.e.,  gross  revenue  increased 
by  the  cost  of  charity  care  provided  to 
indigents)  annually  for  a  five-year  period. 
The  management  services  contract  specifies 
the  cost  accounting  system  and  the  standards 
for  indigents  to  be  used  in  calculating  the 
cost  of  charity  care.  The  cost  accounting 
system  objectively  defines  the  direct  and 
indirect  costs  of  all  health  care  goods  and 
services  provided  as  charity  care.  Because 
Company  Y  was  not  a  disqualified  person 
with  respect  to  Hospital  C  immediately 
before  entering  into  the  management  services 
contract,  that  contract  is  an  initial  contract 
within  the  meaning  of  paragraph  (a)(3)(iii)  of 
this  section.  The  annual  management  fee 
paid  to  Company  Y  is  determined  by  a  fixed 
formula  specified  in  the  contract,  and  is 
therefore  a  fixed  payment  within  the 
meaning  of  paragraph  (a)(3)(ii)  of  this  section. 
Accordingly,  section  4958  does  not  apply  to 
the  annual  management  fee  due  to  the  initial 
contract  exception. 

Example  8.  The  facts  are  the  same  as  in 
Example  7,  except  that  the  management 
services  contract  also  provides  that  Hospital 
C  will  reimburse  Company  Y  on  a  monthly 
basis  for  certain  expenses  incurred  by 
Company  Y  that  are  attributable  to 
management  services  provided  to  Hospital  C 
(e.g.,  legal  fees  and  travel  expenses).  These 
reimbursement  payments  that  Hospital  C 
makes  to  Company  Y  for  the  various 
expenses  covered  by  the  contract  are  not 
fixed  payments  within  the  meaning  of 
paragraph  (a)(3)(ii)  of  this  section,  because 
Company  Y  exercises  discretion  with  respect 
to  the  amount  of  expenses  incurred. 
Therefore,  any  reimbursement  payments  that 
Hospital  C  pays  pursuant  to  the  contract  will 
be  evaluated  under  section  4958. 

Example  9.  X,  an  applicable  tax-exempt 
organization  for  purposes  of  .section  4958, 
hires  C  to  conduct  scientific  research.  On 
January  1,  2000,  C  enters  into  a  three-year 
written  employment  contract  with  X  ("initial 
contract").  Under  the  terms  of  the  contract, 
C  is  required  to  work  full-time  at  X's 
laboratory  for  a  fixed  annual  salary  of 
$90,000.  Immediately  prior  to  entering  into 
the  employment  contract,  C  was  not  a 
disqualified  person  within  the  meaning  of 
section  4958(f)(1)  and  §  53.4958-3T,  nor  did 


C  become  a  disqualified  person  pursuant  to 
the  initial  contract.  However,  two  years  after 
joining  X,  C  marries  D,  who  is  the  child  of 
X's  president.  As  D's  spouse,  C  is  a 
disqualified  person  within  the  meaning  of 
section  4958(f)(1)  and  §  53.4958-3T  with 
respect  to  X.  Nonetheless,  section  4958  does 
not  apply  to  X's  salary  payments  to  C  due  to 
the  initial  contract  exception. 

Example  10.  The  facts  are  the  same  as  in 
Example  9,  except  that  the  initial  contract 
included  a  below-market  loan  provision 
under  which  C  has  the  unilateral  right  to 
borrow  up  to  a  specified  dollar  amount  from 
X  at  a  specified  interest  rate  for  a  specified 
term.  After  C's  marriage  to  D,  C  borrows 
money  fiom  X  to  purchase  a  home  under  the 
terms  of  the  initial  contract.  Section  4958 
does  not  apply  to  X's  loan  to  C  due  to  the 
initial  contract  exception. 

Example  71.  The  facts  are  the  same  as  in 
Example  9,  except  that  after  C's  marriage  to 
D,  C  works  only  sporadically  at  the 
laboratory,  and  performs  no  other  services  for 
X.  Notwithstanding  that  C  fails  to  perform 
substantially  C's  obligations  under  the  initial 
contract,  X  does  not  exercise  its  right  to 
terminate  the  initial  contract  for 
nonperformance  and  continues  to  pay  full 
salary  to  C.  Pursuant  to  paragraph  (a)(3)(iv) 
of  this  section,  the  initial  contract  exception 
does  not  apply  to  any  payments  made 
pursuant  to  the  initial  contract  during  any 
taxable  year  of  C  in  which  C  fails  to  perform 
substantially  C's  obligations  under  the  initial 
contract. 

(4)  Certain  economic  benefits 
disregarded  for  purposes  of  section 
4958.  The  following  economic  benefits 
are  disregarded  for  purposes  of  section 
4958: 

(i)  Nontaxable  fringe  benefits.  An 
economic  benefit  that  is  excluded  from 
income  under  section  132,  except  any 
liability  insurance  premium,  payment, 
or  reimbursement  that  must  be  taken 
into  accoimt  imder  §  53.4958- 
4T(b)(l)(ii)(B)(2); 

(ii)  Certain  economic  benefits 
provided  to  a  volunteer  for  the 
organization.  An  economic  benefit 
provided  to  a  volunteer  for  the 
organization  if  the  benefit  is  provided  to 
the  general  public  in  exchange  for  a 
membership  fee  or  contribution  of  $75 
or  less  per  year; 

(iii)  Certain  economic  benefits 
provided  to  a  member  of,  or  donor  to. 
the  organization.  An  economic  benefit 
provided  to  a  member  of  an  organization 
solely  on  account  of  the  payment  of  a 
membership  fee,  or  to  a  donor  solely  on 
account  of  a  contribution  deductible 
under  section  1 70,  if — 

(A)  Any  non-disqualified  person 
paying  a  membership  fee  or  making  a 
contribution  above  a  specified  amount 
to  the  organization  is  given  the  option 
of  receiving  substantially  the  same 
economic  benefit;  and 

(B)  The  disqualified  person  and  a 
significant  number  of  non-disqualified 


2166  Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001 /Rules  and  Regulations 


persons  make  a  payment  or  contribution 
of  at  least  the  specified  amount; 

(iv)  Economic  benefits  provided  to  a 
charitable  beneficiary.  An  economic 
benefit  provided  to  a  person  solely  as  a 
member  of  a  charitable  class  that  the 
applicable  tax-exempt  organization 
intends  to  benefit  as  part  of  the 
accomplishment  of  the  organization's 
exempt  purpose;  and 

(v)  Certain  economic  benefits 
provided  to  a  goverrunental  unit.  Any 
transfer  of  an  economic  benefit  to  or  for 
the  use  of  a  governmental  unit  defined 
in  section  170(c)(1),  if  the  transfer  is  for 
exclusively  public  purposes. 

(b)  Valuation  standards — (1)  In 
general.  This  section  provides  ndes  for 
determining  the  value  of  economic 
benefits  for  purposes  of  section  4958. 

(i)  Fair  market  value  of  property.  The 
value  of  property,  including  the  right  to 
use  property,  for  purposes  of  section 
4958  is  the  fair  market  value  (i.e.,  the 
price  at  which  property  or  the  right  to 
use  property  woidd  change  hands 
between  a  willing  buyer  and  a  willing 
seller,  neither  being  under  any 
compulsion  to  buy,  sell  or  transfer 
property  or  the  right  to  use  property, 
and  both  having  reasonable  knowledge 
of  relevant  facts). 

(ii)  Reasonable  compensation — (A)  In 
general.  The  value  of  services  is  the 
amount  that  would  ordinarily  be  paid 
for  like  services  by  like  enterprises 
under  like  circumstances  (i.e., 
reasonable  compensation).  Section  162 
standards  apply  in  determining 
reasonableness  of  compensation,  taking 
into  accoimt  the  aggregate  benefits 
(other  than  any  benefits  specifically 
disregarded  under  paragraph  (a)(4)  of 
this  section)  provided  to  a  person  and 
the  rate  at  which  any  deferred 
compensation  accrues.  The  fact  that  a 
bonus  or  revenue-sharing  arrangement 
is  subject  to  a  cap  is  a  relevant  factor  in 
determining  the  reasonableness  of 
compensation.  The  fact  that  a  State  or 
local  legislative  or  agency  body  or  court 
has  authorized  or  approved  a  particular 
compensation  package  paid  to  a 
disqualified  person  is  not  determinative 
of  thj  reasonableness  of  compensation 
for  purposes  of  section  4958. 

(B)  Items  included  in  determining  the 
value  of  compensation  for  purposes  of 
determining  reasonableness  under 
section  4958.  Except  for  economic 
benefits  that  are  disregarded  for 
purposes  of  section  4958  under 
paragraph  (a)(4)  of  this  section, 
compensation  for  purposes  of 
determining  reasonableness  imder 
section  4958  includes  all  economic 
benefits  provided  by  an  applicable  tax- 
exempt  organization  in  exdiange  for  the 


performance  of  services.  Thesebenefits 
include,  but  are  not  limited  to — 

[l]  All  forms  of  cash  and  noncash 
compensation,  including  salary,  fees, 
bonuses,  severance  payments,  and 
deferred  and  noncash  compensation 
described  in  §  53.495&-lT(e)(2); 

{2)  Unless  excludable  from  income  as 
a  de  minimis  fringe  benefit  pursuant  to 
section  132(a)(4),  the  payment  of 
liability  insurance  premiums  for,  or  the 
payment  or  reimbursement  by  the 
organization  of — 

(i)  Any  penalty,  tax,  or  expense  of 
correction  owed  imder  section  4958; 

(ii)  Any  expense  not  reasonably 
inciured  by  Uie  person  in  connection 
with  a  civil  judicial  or  civil 
administrative  proceeding  arising  out  of 
the  person's  performance  of  services  on 
behalf  of  the  applicable  tax-exempt 
organization;  or 

(Hi)  Any  expense  residting  from  an  act 
or  failure  to  act  with  respect  to  which 
the  person  has  acted  willfully  and 
without  reasonable  cause;  and 

(3)  All  other  compensatory  benefits, 
whether  or  not  included  in  gross  income 
for  income  tax  purposes,  including 
payments  to  welfare  benefit  plans,  such 
as  plans  providing  medical,  dental,  life 
insurance,  severance  pay,  and  disability 
benefits,  and  both  taxable  and 
nontaxable  fringe  benefits  (other  than 
fringe  benefits  described  in  section  132), 
including  expense  allowances  or 
reimbursements,  and  foregone  interest 
on  loans. 

(C)  Inclusion  in  compensation  for 
reasonableness  determination  does  not 
govern  income  tax  treatment.  The 
determination  of  whether  any  item 
listed  in  paragraph  (b)(l)(ii)(B)  of  this 
section  is  included  in  the  disqualified 
person's  gross  income  for  income  tax 
purposes  is  made  on  the  basis  of  the 
provisions  of  chapter  1  of  Subtitle  A  of 
the  Internal  Revenue  Code,  without 
regard  to  whether  the  item  is  taken  into 
account  for  purposes  of  determining 
reasonableness  of  compensation  under 
section  4958. 

(2)  Timing  of  reasonableness 
detenninatiort—(i)  In  general.  The  facts 
and  circumstances  to  be  taken  into 
consideration  in  determining 
reasonableness  of  a  fixed  payment 
(within  the  meaning  of  paragraph 
(a)(3)(ii)  of  this  section)  are  those 
existing  on  the  date  the  parties  enter 
into  the  contract  pursuant  to  which  the 
payment  is  made.  However,  in  the  event 
of  substantial  non-performance, 
reasonableness  is  determined  based  on 
all  facts  and  circumstances,  up  to  and 
including  circiunstances  as  of  the  date 
of  payment.  In  the  case  of  a  payment 
that  is  not  a  fixed  payment  under  a 
contract,  reasonableness  is  determined 


based  on  all  facts  and  circumstances,  up 
to  and  including  circumstances  as  of  the 
date  of  payment.  In  no  event  shall 
circumstances  existing  at  the  date  when 
the  payment  is  questioned  be 
considered  in  making  a  determination  of 
the  reasonableness  of  the  payment. 

(ii)  Treatment  as  a  new  contract.  For 
purposes  of  paragraph  Cb)(2)(i)  of  this 
section,  a  written  binding  contract  that 
provides  that  the  contract  is  terminable 
or  subject  to  cancellation  by  the 
applicable  tax-exempt  organization 
without  the  other  party's  consent  and 
without  substantial  penalty  to  the 
organization  is  treated  as  a  new  contract 
as  of  the  earliest  date  that  any  such 
termination  or  cancellation,  if  made, 
would  be  effective.  Additionally,  if  the 
parties  make  a  material  change  to  a 
contract  (within  the  meaning  of 
paragraph  (a)(3)(v)  of  this  section),  it  is 
treated  as  a  new  contract  as  of  the  date 
the  material  change  is  effective. 

(iii)  Examples.  The  following 
examples  illustrate  the  timing  of  the 
reasonableness  determination  imder  the 
rules  of  this  paragraph  (b)(2): 

Example  I .  C  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  H 
is  an  employee  of  G  and  a  disqualified  person 
with  respect  to  G.  H's  new  multi-year 
employment  contract  provides  for  payment 
of  a  salary  and  provision  of  specific  benefits 
pursuant  to  a  qualified  pension  plan  under 
Internal  Revenue  Code  section  401(a)  and  an 
accident  and  health  plan  that  meets  the 
requirements  of  section  105(h)(2).  The 
contract  provides  that  H's  salary  will  be 
adjusted  by  the  increase  in  the  Consumer 
Price  Index  (CPI)  for  the  prior  year.  The 
contributions  C  makes  to  the  qualified 
pension  plan  are  equal  to  the  maximum 
ampunt  G  is  permitted  to  contribute  under 
the  rules  applicable  to  qualified  plans.  Under 
these  facts,  all  items  comprising  H's  total 
compensation  are  treated  as  fixed  payments 
within  the  meaning  of  paragraph  (a)(3)(ii)  of 
this  section.  Therefore,  the  reasonableness  of 
H's  compensation  is  determined  based  on  the 
circumstances  existing  at  the  time  G  and  H 
enter  into  the  employment  contract. 

Example  2.  N  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  On 
January  2,  N's  governing  body  enters  into  a 
new  one-year  employment  contract  with  K, 
its  executive  director,  who  is  a  disqualified 
person  with  respect  to  N.  The  contract 
provides  that  K  will  receive  a  specified 
amount  of  salary,  contributions  to  a  qualified 
pension  plan  under  Internal  Revenue  Code 
section  401(a),  and  other  benefits  pursuant  to 
a  section  125  cafeteria  plan.  In  addition,  the 
contract  provides  that  N's  governing  body 
may,  in  its  discretion,  declare  a  bonus  to  be 
paid  to  K  at  any  time  during  the  year  covered 
by  the  contract.  K's  salary  and  other  specified 
benefits  constitute  fixed  payments  within  the 
meaning  of  paragraph  (a)(3)(ii)  of  this  section. 
Therefore,  the  reasonableness  of  those 
economic  benefits  is  determined  on  the  date   . 
when  the  contract  was  made.  However, 
because  the  bonus  payment  is  not  a  fixed 


Federal  Register /Vol.  66,  No.  7  /  Wednesday,  January  10,  2001 /Rules  and  Regulations  2167 


payment  within  the  meaning  of  paragraph 
(a)(3)(ii)  of  this  section,  the  determination  of 
whether  any  bonus  awarded  to  N  is 
reasonable  must  be  made  based  on  all  facts 
and  circumstances  (including  all  payments 
and  consideration  exchanged  between  the 
parties),  up  to  and  including  circumstances 
as  of  the  date  of  payment  of  the  bonus. 

(c)  Establishing  intent  to  treat 
economic  benefit  as  consideration  for 
the  performance  of  services — (1)  In 
general.  An  economic  benefit  is  not 
treated  as  consideration  for  the 
performance  of  services  unless  the 
organization  providing  the  benefit 
clearly  indicates  its  intent  to  treat  the 
benefit  as  compensation  when  the 
benefit  is  paid.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  an 
applicable  tax-exempt  organization  (or 
entity  controlled  by  an  applicable  tax- 
exempt  organization,  within  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  this 
section)  is  treated  as  clearly  indicating 
its  intent  to  provide  an  economic  benefit 
as  compensation  for  services  only  if  the 
organization  provides  written 
substantiation  that  is  contemporaneous 
with  the  transfer  of  the  economic  benefit 
at  issue.  If  an  organization  fails  to 
provide  this  contemporaneous 
substantiation,  any  services  provided  by 
the  disqualified  person  will  not  be 
treated  as  provided  in  consideration  for 
the  economic  benefit  for  purposes  of 
determining  the  reasonableness  of  the 
transaction. 

(2)  Nontaxable  benefits.  For  purposes 
of  section  4958(c)(1)(A)  and  this  section, 
an  applicable  tax-exempt  organization  is 
not  required  to  indicate  its  intent  to 
provide  an  economic  benefit  as 
compensation  for  services  if  the 
economic  benefit  is  excluded  from  the 
disqualified  person's  gross  income  for 
income  tax  purposes  on  the  basis  of  the 
provisions  of  chapter  1  of  Subtitle  A  of 
the  Internal  Revenue  Code.  Examples  of 
these  benefits  include,  but  are  not 
limited  to,  employer-provided  health 
benefits  and  contributions  to  a  qualified 
pension,  profit-sharing,  or  stock  bonus 
plan  imder  Internal  Revenue  Code 
section  401(a),  and  benefits  described  in 
sections  127  and  137.  However,  except 
for  economic  benefits  that  are 
disregarded  for  purposes  of  section  4958 
imder  paragraph  (a)(4)  of  this  section, 
all  compensatory  benefits  (regardless  of 
the  federal  income  tax  treatment) 
provided  by  an  organization  in 
exchange  for  the  performance  of 
services  are  taken  into  account  in 
determining  the  reasonableness  of  a 
person's  compensation  for  purposes  of 
section  4958. 

(3)  Contemporaneous 
substantiation — (i)  Reporting  of  benefit. 
An  applicable  tax-exempt  organization 


provides  contemporaneous  written 
substantiation  of  its  intent  to  provide  an 
economic  benefit  as  compensation  if — 

(A)  The  organization  reports  the 
economic  benefit  as  compensation  on  an 
original  Federal  tax  information  return 
with  respect  to  the  payment  (e.g.,  Form 
W-2  or  1099)  or  with  respect  to  the 
organization  (e.g..  Form  990),  or  on  an 
amended  Federal  tax  information  return 
filed  prior  to  the  commencement  of  an 
Internal  Revenue  Service  examination  of 
the  applicable  tax-exempt  organization 
or  the  disqualified  person  for  the  taxable 
year  in  which  the  transaction  occurred 
(as  determined  under  §  53.4958-lT(e)); 
or 

(B)  The  recipient  disqualified  person 
reports  the  benefit  as  income  on  the 
person's  original  Federal  tax  return  (e.g.. 
Form  1040),  or  on  the  person's  amended 
Federal  tax  return  filed  prior  to  the 
commencement  of  an  Internal  Revenue 
Service  examination  described  in 
paragraph  (b)(3)(i)(A)  of  this  section. 

(ii)  Other  evidence  of 
contemporaneous  substantiation.  In 
addition,  other  written 
contemporaneous  evidence  may  be  used 
to  demonstrate  that  the  appropriate 
decision-making  body  or  an  authorized 
officer  approved  a  transfer  as 
compensation  for  services  in  accordance 
with  established  procedures,  including 
an  approved  written  employment 
contract  executed  on  or  before  the  date 
of  the  transfer,  or  documentation 
satisfying  the  requirements  of 
§  53.4958-6T(a)(3)  indicating  that  an 
authorized  body  approved  the  transfer 
as  compensation  for  services  on  or 
before  the  date  of  the  transfer. 

(iii)  Failure  to  report  due  to 
reasonable  cause.  If  an  applicable  tax- 
exempt  organization's  failure  to  report 
an  economic  benefit  as  required  under 
the  Internal  Revenue  Code  is  due  to 
reasonable  cause  (within  the  meaning  of 
§  301.6724-1  of  this  chapter),  then  the 
organization  will  be  treated  as  having 
clearly  indicated  its  intent  to  provide  an 
economic  benefit  as  compensation  for 
services.  To  show  that  its  failure  to 
report  an  economic  benefit  that  should 
have  been  reported  on  an  information 
return  was  due  to  reasonable  cause,  an 
applicable  tax-exempt  organization 
must  establish  that  there  were 
significant  mitigating  factors  with 
respect  to  its  failure  to  report  (as 
described  in  §  301. 6724-1  (b)  of  this 
chapter),  or  the  failure  arose  from  events 
beyond  the  organization's  control  (as 
described  in  §  301.6724-l(c)  of  this 
chapter),  and  that  the  organization  acted 
in  a  responsible  manner  both  before  and 
after  the  failure  occurred  (as  described 
in  §  301.6724-l(d)  of  this  chapter). 


(4)  Examples.  The  following  examples 
illusfrate  the  requirement  that  an 
organization  contemporaneously 
substantiate  its  intent  to  provide  an 
economic  benefit  as  compensation  for 
services,  as  defined  in  paragraph  (c)  of 
this  section: 

Example  } .  G  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  G 
hires  an  individual  contractor,  P,  who  is  also 
the  child  of  a  disqualified  [>erson  of  C,  to 
design  a  computer  program  for  it.  G  executes 
a  contract  with  P  for  that  purpose  in 
accordance  with  G's  established  procedures, 
and  pays  P  $1,000  during  the  year  pursuant 
to  the  contract.  Before  January  31  of  the  next 
year,  G  reports  the  full  amount  paid  to  P 
under  the  contract  on  a  Form  1099  filed  with 
the  Internal  Revenue  Service.  G  will  be 
treated  as  providing  contemporaneous 
wriUen  substantiation  of  its  intent  to  provide 
the  $1,000  paid  to  P  as  compensation  for  the 
services  P  performed  under  the  contract  by 
virtue  of  either  the  Form  1099  filed  with  the 
Internal  Revenue  Service  reporting  the 
amount,  or  by  virtue  of  the  written  contract 
executed  between  G  and  P. 

Example  2.  G  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  D 
is  the  chief  operating  officer  of  G.  and  a 
disqualified  person  with  respect  to  G.  D 
receives  a  bonus  at  the  end  of  the  year.  G's 
accounting  department  determines  that  the 
bonus  is  to  be  reported  on  D's  Form  W-2. 
Due  to  events  beyond  G's  control,  the  bonus 
is  not  reflected  on  D's  Form  W-2.  As  a  result. 
D  fails  to  report  the  bonus  on  his  individual 
income  tax  return.  G  acts  to  amend  Forms 
W-2  affected  as  soon  as  G  is  made  aware  of 
the  error  during  an  Internal  Revenue  Service 
examination.  G's  failure  to  report  the  bonus 
on  an  information  return  issued  to  D  arose 
from  events  beyond  G's  control,  and  G  acted 
in  a  responsible  manner  both  before  and  after 
the  failure  occurred.  Thus,  because  G  had 
reasonable  cause  (within  the  meaning  of 
§301.6724-1  of  this  chapter)  for  failing  to 
report  D's  bonus,  G  will  be  treated  as 
providing  contemporaneous  written 
substantiation  of  its  intent  to  provide  the 
bonus  as  compensation  for  services  when 
paid. 

§  53.4958-5T    Transaction  in  wtiich  the 
amount  of  the  economic  benefit  is 
determined  In  whole  or  In  part  by  ttia 
revenues  of  one  or  more  activities  of  the 
organization  (temporary).  [Reserved] 

§  53.4958-6T    Rebuttable  presumption  tttat 
a  transaction  is  not  an  excess  benefit 
transaction  (temporary). 

(a)  In  general.  Payments  under  a 
compensation  arrangement  are 
presumed  to  be  reasonable,  and  a 
transfer  of  property,  or  the  right  to  use 
property,  is  presumed  to  be  at  fair 
market  value,  if  the  following 
conditions  are  satisfied — 

(1)  The  compensation  arrangement  or 
the  terms  of  the  property  transfer  are 
Approved  in  advance  by  an  authorized 
body  of  the  applicable  tax-exempt 
organization  (or  an  entity  controlled  by 
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the  organization  with  the  meaning  of 
§  53.4958-4T(a)(2)(ii)(B))  composed 
entirely  of  individuals  who  do  not  have 
a  conflict  of  interest  (within  the 
meaning  of  paragraph  (c)(l)(iii)  of  this 
section)  with  respect  to  the 
compensation  arrangement  or  property 
transfer,  as  described  in  paragraph  (c)(1) 
of  this  section; 

(2)  The  authorized  body  obtained  and 
relied  upon  appropriate  data  as  to 
comparability  prior  to  making  its 
determination,  as  described  in 
paragraph  (c)(2)  of  this  section;  and 

(3)  The  authorized  body  adequately 
documented  the  basis  for  its 
determination  concurrently  with 
maldng  that  determination,  as  described 
in  paragraph  (c)(3)  of  this  section. 

(d)  Rebutting  the  presumption.  If  the 
three  requirements  of  paragraph  (a)  of 
this  section  are  satisfied,  then  the 
Internal  Revenue  Service  may  rebut  the 
presumption  that  arises  under 
paragraph  (a)  of  this  section  only  if  it 
develops  sufficient  contrary  evidence  to 
rebut  the  probative  valu^  of  the 
comparability  data  relied  upon  by  the 
authorized  body.  With  respect  to  any 
fixed  payment  (within  the  meaning  of 
§53.4958-4T(a)(3)(ii)).  rebuttal  evidence 
is  limited  to  evidence  relating  to  facts 
and  circimistances  existing  on  the  date 
the  parties  enter  into  the  contract 
pursuant  to  which  the  payment  is  made 
(except  in  the  event  of  substantial 
nonperformance).  With  respect  to  all 
other  payments  (including  non-fixed 
payments  subject  to  a  cap,  as  described 
in  paragraph  (d)(2)  of  this  section), 
rebuttal  evidence  may  include  facts  and 
circumstances  up  to  and  including  the 
date  of  payment.  See  §  53.4958- 
4T(b)(2)(i). 

(c)  Requirements  for  invoking 
rebuttable  presumption — (1)  Approval 
by  an  authorized  body — (i)  In  general. 
An  authorized  body  means — 

(A)  The  governing  body  (i.e.,  the 
board  of  directors,  board  of  trustees,  or 
equivalent  controlling  body)  of  the 
organization; 

(B)  A  committee  of  the  governing 
body,  which  may  be  composed  of  any 
individuals  permitted  under  State  law 
to  serve  on  such  a  committee,  to  the 
extent  that  the  committee  is  permitted 
by  State  law  to  act  on  behalf  of  the 
governing  body;  or 

(C)  To  the  extent  permitted  under 
State  law,  other  parties  authorized  by 
the  governing  body  of  the  organization 
to  act  on  its  behalf  by  following 
procedures  specified  by  the  governing 
body  in  approving  compensation 
arrangements  or  property  transfers. 

(ii)  Individuals  not  included  on 
authorized  body.  For  purposes  of 
determining  whether  the  requirements 


of  paragraph  (a)  of  this  section  have 
been  met  with  respect  to  a  specific 
compensation  arrangement  or  property 
transfer,  an  individual  is  not  included 
on  the  au^orized  body  when  it  is 
reviewing  a  transaction  if  that 
individual  meets  with  other  members 
only  to  answer  questions,  and  otherwise 
recuses  himself  or  herself  from  the 
meeting  and  is  not  preseiit  during 
debate  and  voting  on  the  compensation 
arrangement  or  property  transfer. 

(iii)  Absence  of  conflict  of  interest.  A 
member  of  the  authorized  body  does  not 
have  a  conflict  of  interest  with  respect 
to  a  compensation  arrangement  or 
property  transfer  only  if  the  member — 

(A)  Is  not  a  disqualified  person 
particijpating  in  or  economically 
benefitting  from  the  compensation 
arrangement  or  property  transfer,  and  is 
not  a  member  of  the  family  of  any  such 
disqualified  person,  as  described  in 
section  4958(f)(4)  or  §  53.4958-3T(b)(l); 

(B)  Is  not  in  an  employment 
relationship,  subject  to  the  direction  or 
control  of  any  disqualified  person 
participating  in  or  economically 
benefitting  from  the  compensation 
arrangement  or  property  transfer; 

(C)  Does  not  receive  compensation  or 
other  payments  subject  to  approval  by 
any  disqualified  person  participating  in 
or  economically  benefitting  from  the 
compensation  arrangement  or  property 
transfer; 

(D)  Has  no  material  financial  interest 
affected  by  the  compensation 
arrangement  or  property  transfer;  and 

(E)  Does  not  approve  a  transaction 
providing  economic  benefits  to  any 
disqualified  person  participating  in  the 
compensation  arrangement  or  property 
transfer,  who  in  turn  has  approved  or 
will  approve  a  transaction  providing 
economic  benefits  to  the  member. 

(2)  Appropriate  data  as  to 
comparability — (i)  In  general.  An 
authorized  body  has  appropriate  data  as 
to  comparability  if,  given  the  knowledge 
and  expertise  of  its  members,  it  has 
information  sufficient  to  determine 
whether,  under  the  standards  set  forth 
in  §  53.4958-4T(b),  the  compensation 
arrangement  in  its  entirety  is  reasonable 
or  the  property  transfer  is  at  fair  market 
value.  In  the  case  of  compensation, 
relevant  information  includes,  but  is  not 
limited  to,  compensation  levels  paid  by 
similarly  situated  organissations,  both 
taxable  and  tax-exempt,  for  functionally 
comparable  positions;  the  availability  of 
similar  services  in  the  geographic  area 
of  the  applicable  tax-exempt 
organization;  current  compensation 
surveys  compiled  by  independent  firms; 
and  actual  written  offers  from  similar 
institutions  competing  for  the  services 
of  the  disqualified  person.  In  the  case  of 


property,  relevant  information  includes, 
but  is  not  limited  to,  current 
independent  appraisals  of  the  value  of 
all  property  to  be  transferred;  and  offers 
received  as  part  of  an  open  and 
competitive  bidding  process. 

(ii)  Special  rule  for  compensation 
paid  by  small  organizations.  For 
organizations  with  annual  gross  receipts 
(including  contributions)  of  less  than  $1 
million  reviewing  compensation 
arrangements,  the  authorized  body  will 
be  considered  to  have  appropriate  data 
as  to  comparability  if  it  has  data  on 
compensation  paid  by  three  comparable 
organizations  in  the  same  or  similar 
commimities  for  similar  services.  No 
inference  is  intended  with  respect  to 
whether  circimistances  falling  outside 
this  safe  harbor  will  meet  the 
requirement  with  respect  to  the 
collection  of  appropriate  data. 

(iii)  Application  of  special  rule  for 
small  organizations.  For  purposes  of 
determining  whether  the  special  rule  for 
small  organizations  described  in 
paragraph  (c)(2)(ii)  of  this  section 
applies,  an  organization  may  calculate 
its  annual  gross  receipts  based  on  an 
average  of  its  gross  receipts  during  the 
three  prior  taxable  years.  If  any 
applicable  tax-exempt  organization  is 
controlled  by  or  controls  another  entity 
(as  defined  in  §  53.4958-4T(a)(2)(ii)(B)), 
the  annual  gross  receipts  of  such 
organizations  must  be  aggregated  to 
determine  applicability  of  the  special 
rule  stated  in  paragraph  (c)(2)(ii)  of  this 
section. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  for 
appropriate  data  as  to  comparability  for 
purposes  of  invoking  the  rebuttable 
presumption  of  reasonableness 
described  in  this  section.  In  all 
examples,  compensation  refers  to  the 
aggregate  value  of  all  benefits  provided 
in  exchange  for  services.  The  examples 
are  as  follows: 

Example  I.  Z  is  a  university  that  is  an 
applicable  tax-exempt  organization  for 
purposes  of  section  4958.  Z  is  negotiating  a 
new  contract  with  Q,  its  president,  because 
the  old  contract  will  expire  at  the  end  of  the 
year.  In  setting  Q's  compensation  for  its 
president  at  $600x  per  annum,  the  executive 
committee  of  the  Board  of  Trustees  relies 
solely  on  a  national  survey  of  compensation 
for  university  presidents  that  indicates 
university  presidents  receive  annual 
compensation  in  the  range  of  SIOOx  to  S700x; 
this  survey  does  not  divide  its  data  by  any 
criteria,  such  as  the  number  of  students 
served  by  the  institution,  annual  revenues, 
academic  ranking,  or  geographic  location. 
Although- many  members  of  the  executive 
committee  have  significant  business 
experience,  none  of  the  members  has  any 
particular  expertise  in  higher  education 
compensation  matters.  Given  the  failure  of 
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the  survey  to  provide  information  specific  to 
universities  comparable  to  Z,  and  because  no 
other  information  was  presented,  the 
executive  committee's  decision  with  respect 
to  Q's  compensation  was  not  based  upon 
appropriate  data  as  to  comparability. 

Example  2.  The  fects  are  the  same  as 
Example  1,  except  that  the  national 
compensation  survey  divides  the  data 
regarding  compensation  for  university 
presidents  into  categories  based  on  various 
university-specific  factors,  including  the  size 
of  the  institution  (in  terms  of  the  number  of 
students  it  serves  and  the  amount  of  its 
revenues)  and  geographic  area.  The  survey 
data  shows  that  university  presidents  at 
institutions  comparable  to  and  in  the  same 
geographic  area  as  Z  receive  annual 
compensation  in  the  range  of  S200x  to  S300x. 
The  executive  committee  of  the  Board  of 
Trustees  of  Z  relies  on  the  survey  data  and 
its  evaluation  of  Q's  many  years  of  service  as 
a  tenured  professor  and  high-ranking 
university  official  at  Z  in  setting  Q's 
compensation  at  S275x  annually.  The  data 
relied  upon  by  the  executive  committee 
constitutes  appropriate  data  as  to 
comparability. 

Example  ^.  X  is  a  tax-exempt  hospital  that 
is  an  applicable  tax-exempt  organization  for 
purposes  of  section  4958.  Before  renewing 
the  contracts  of  X's  chief  executive  officer 
and  chief  financial  officer,  X's  governing 
board  commissioned  a  customized 
compensation  survey  from  an  independent 
firm  that  specializes  in  consulting  on  issues 
related  to  executive  placement  and 
compensation.  The  survey  covered 
executives  with  comparable  responsibilities 
at  a  significant  number  of  taxable  and  tax- 
exempt  hospitals.  The  survey  data  are  sorted 
by  a  number  of  different  variables,  including 
the  size  of  the  hospitals  and  the  nature  of  the 
services  they  provide,  the  level  of  experience 
and  specific  responsibilities  of  the 
executives,  and  the  composition  of  the 
annual  compensation  packages.  The  board 
members  were  provided  with  the  survey 
results,  a  detailed  written  analysis  comparing 
the  hospital's  executives  to  those  covered  by 
the  siuvey,  and  an  opportunity  to  ask 
questions  of  a  member  of  the  firm  that 
prepared  the  survey.  The  survey,  as  prepared 
and  presented  to  X's  board,  constitutes 
appropriate  data  as  to  comparability. 

Example  4.  The  facts  are  the  same  as 
Example  3,  except  that  one  year  later,  X  is 
negotiating  a  new  contract  with  its  chief 
executive  officer.  The  governing  boeird  of  X 
has  no  information  indicating  that  the 
relevant  market  conditions  have  changed  or 
that  the  results  of  the  prior  year's  survey  are 
no  longer  valid.  Therefore,  X  may  continue 
to  rely  on  the  independent  compensation 
survey  prepared  for  the  prior  year  in  setting 
annual  compensation  under  the  new 
contract. 

Example  5.  W  is  a  local  repertory  theater 
and  an  applicable  tax-exempt  organization 
for  purposes  of  section  4958.  W  has  had 
annual  gross  receipts  ranging  from  $400,000 
to  $800,000  over  its  past  three  taxable  years. 
In  determining  the  next  year's  compensation 
for  W's  artistic  director,  the  board  of  directors 
of  W  relies  on  data  compiled  from  a 
telephone  survey  of  three  other  unrelated 


repertory  theaters  of  similar  size  in  similar 
communities.  A  member  of  the  board  drafts 
a  brief  written  summary  of  the  annual 
compensation  information  obtained  from  this 
informal  survey.  The  annual  compensation 
information  obtained  in  the  telephone  siu^ey 
is  appropriate  data  as  to  comparability. 

(3)  Documentation — (i)  For  a  decision 
to  be  documented  adequately,  the 
written  or  electronic  records  of  the 
authorized  body  must  note — 

(A)  The  terms  of  the  transaction  that 
was  approved  and  the  date  it  was 
approved: 

(B)  The  members  of  the  authorized 
body  who  were  present  duiring  debate 
on  the  transaction  that  was  approved 
and  those  who  voted  on  it; 

(C)  The  comparability  data  obtained 
and  relied  upon  by  the  authorized  body 
and  how  the  data  was  obtained;  and 

(D)  Any  actions  taken  with  respect  to 
consideration  of  the  transaction  by 
anyone  who  is  otherwise  a  member  of 
the  authorized  body  but  who  had  a 
conflict  of  interest  with  respect  to  the 
transaction. 

(ii)  If  the  authorized  body  determines 
that  reasonable  compensation  for  a 
specific  arrangement  or  fair  market 
value  in  a  specific  property'  transfer  is 
,  higher  or  lower  than  the  range  of 
comparability  data  obtained,  the 
authorized  body  must  record  the  basis 
for  its  determination.  For  a  decision  to 
be  docimiented  concurrently,  records 
must  be  prepared  before  the  later  of  the 
next  meeting  of  the  authorized  body  or 
60  days  after  the  final  action  or  actions 
of  the  authorized  body  are  taken. 
Records  must  be  reviewed  and  approved 
by  the  authorized  body  as  reasonable, 
acciu^te  and  complete  within  a 
reasonable  time  period  thereafter. 

(d)  No  presumption  with  respect  to 
non-fixed  payments  until  amounts  are 
determined — (1)  In  general.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  in  the  case  of  a  payment  that  is 
not  a  fixed  payment  (within  the 
meaning  of  §53.4958-4T(a)(3)(ii)),  the 
rebuttable  presumption  of  this  section 
arises  only  after  the  exact  amount  of  the 
payment  is  determined,  or  a  fixed 
formula  for  calculating  the  payment  is 
specified,  and  the  three  requirements  for 
the  presumption  under  paragraph  (a)  of 
this  section  subsequently  are  satisfied. 
See  §  53.4958-4T(b)(2)(i). 

(2)  Special  rule  for  certain  non-fixed 
payments  subject  to  a  cap.  If  the 
authorized  body  approves  an 
employment  contract  with  a 
disqualified  person  that  includes  a  non- 
fixed  payment  (such  as  a  discretionary 
bonus)  subject  to  a  specified  cap,  the 
authorized  body  may  establish  a 
rebuttable  presumption  with  respect  to 


the  non-fixed  payment  at  the  time  the 
employment  contract  is  entered  into  if — 

(i)  Prior  to  approving  the  contract,  the 
authorized  body  obtains  appropriate 
comparability  data  indicating  that  a 
fixed  payment  of  up  to  a  certain  amount 
to  the  particular  disqualified  person 
would  represent  reasonable 
compensation: 

(ii)  The  maximum  amount  payable 
imder  the  contract  (taking  into  account 
both  fixed  and  non-fixed  payments) 
does  not  exceed  the  amount  referred  to 
in  paragraph  (d)(2)(i)  of  this  section;  and 

(iii)  The  other  requirements  for  the 
rebuttable  presiunption  of 
reasonableness  under  paragraph  (a)  of 
this  section  are  satisfied. 

(e)  No  inference  from  absence  of 
presumption.  The  fact  that  a  transaction 
between  an  applicable  tax-exempt 
organization  and  a  disqualified  person 
is  not  subject  to  the  presumption 
described  in  this  section  neither  creates 
any  inference  that  the  transaction  is  an 
excess  benefit  fransaction,  nor  exempts 
or  relieves  any  person  from  compliance 
with  any  federal  or  state  law  imposing 
any  obligation,  duty,  responsibility,  or 
other  standard  of  conduct  with  respect 
to  the  operation  or  administration  of  any 
applicable  tax-exempt  organization. 

(f)  Period  of  reliance  on  rebuttable 
presumption.  Except  as  provided  in 
paragraph  (d)  of  this  section  with 
respect  to  non-fixed  payments,  the 
rebuttable  presumption  applies  to  all 
payments  made  or  transactions 
completed  in  accordance  with  a 
contract,  provided  that  the  provisions  of 
paragraph  (a)  of  this  section  were  met  at 
the  time  the  parties  entered  into  the 
contract. 

§53.4958-7T    Correction  (temporary). 

(a)  In  general.  An  excess  benefit 
transaction  is  corrected  by  undoing  the 
excess  benefit  to  the  extent  possible, 
and  taking  any  additional  measures 
necessary  to  place  the  applicable  tax- 
exempt  organization  involved  in  the 
excess  benefit  transaction  in  a  financial 
position  not  worse  than  that  in  which  it 
would  be  if  the  disqualified  person  were 
dealing  under  the  highest  fiduciary 
standards.  Paragraph  (b)  of  this  section 
describes  the  acceptable  forms  of 
correction.  Paragraph  (c)  of  this  section 
defines  the  correction  amount. 
Paragraph  (d)  of  this  section  describes 
correction  where  a  contract  has  been 
partiaUy  performed.  Paragraph  (e)  of 
this  section  describes  correction  where 
the  applicable  tax-exempt  organization 
involved  in  the  transaction  has  ceased 
to  exist  or  is  no  longer  tax-exempt. 
Paragraph  (f)  of  this  section  provides 
examples  illustrating  correction. 
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(b)  Form  of  correction — (1)  Cash  or 
cash  equivalents.  Except  as  provided  in' 
paragraphs  (b)(3)  and  (4)  of  this  section, 
a  disqualified  person  corrects  an  excess 
benefit  only  by  making  a  payment  in 
cash  or  cash  equivalents,  excluding 
payment  by  a  promissory  note,  to  the 
applicable  tax-exempt  organization 
equal  to  the  correction  amount,  as 
defined  in  paragraph  (c)  of  this  section. 

(2)  Anti-abuse  rule.  A  disqualified 
person  will  not  satisfy  the  requirements 
of  paragraph  (b)(1)  of  this  section  if  the 
Commissioner  determines  that  the 
disqualified  person  engaged  in  one  or 
more  transactions  with  the  applicable 
tax-exempt  organization  to  circumvent 
the  requirements  of  this  correction 
section,  and  as  a  result,  the  disqualified 
person  effectively  transferred  property 
other  than  cash  or  cash  equivalents. 

(3)  Special  rule  relating  to 
nonqualified  deferred  compensation.  If 
an  excess  benefit  transaction  results,  in 
whole  or  in  part,  fi^m  the  vesting  (as 
described  in  §  53.4958-lT(e)(2))  of 
benefits  provided  under  a  nonqualified 
deferred  compensation  plan,  then,  to  the 
extent  that  such  benefits  have  not  yet 
been  distributed  to  the  disqualified 
person,  the  disqualified  person  may 
correct  the  portion  of  the  excess  benefit 
resulting  fi'om  such  undistributed 
deferred  compensation  by  relinquishing 
any  right  to  receive  such  benefits 
(including  any  earnings  thereon). 

(4)  Return  of  specific  property— {i)  In 
general.  A  disqualified  person  may, 
with  the  agreement  of  the  applicable 
tax-exempt  organization,  make  a 
payment  by  returning  specific  property 
previously  transferred  in  the  excess 
benefit  transaction.  In  this  case,  the 
disqualified  person  is  treated  as  maki^ 
a  payment  equal  to  the  lesser  of— 

(A)  The  fair  market  value  of  the 
property  determined  on  the  date  the 
property  is  returned  to  the  organization; 
or 

(B)  The  fail  market  value  of  the 
property  on  the  date  the  excess  benefit 
transaction  occurred. 

(ii)  Payment  not  equal  to  correction 
amount.  If  the  payment  described  in 
paragraph  (b)(4)(i)  of  this  section  is  less 
than  the  correction  amount  (as 
described  in  paragraph  (c)  of  this 
section),  the  disqualified  person  must 
make  an  additional  cash  payment  to  the 
organization  equal  to  the  difference. 
Conversely,  if  the  payment  described  in 
paragraph  (b)(4)(i)  of  this  section 
exceeds  the  correction  amount  (as 
described  in  paragraph  (c)  of  this 
section),  the  organization  may  make  a 
cash  payment  to  the  disqualified  person 
equal  to  the  difference. 

(iii)  Disqualified  person  may  not 
participate  in  decision.  Any  disqualified 


person  who  received  an  excess  benefit 
from  the  excess  benefit  transaction  may 
not  participate  in  the  applicable  tax- 
exempt  organization's  decision  whether 
to  accept  the  return  of  specific  property 
under  paragraph  (b)(4)(i)  of  this  section. 

(c)  Correction  amount.  The  correction 
amount  with  respect  to  an  excess  benefit 
transaction  equals  the  siun  of  the  excess 
benefit  (as  defined  in  §  53.4958-lT(b)) 
and  interest  on  the  excess  benefit.  The 
amount  of  the  interest  charge  for 
purposes  of  this  section  is  determined 
by  multipl)ring  the  excess  benefit  by  an 
interest  rate,  compounded  annually,  for 
the  period  from  the  date  the  excess 
benefit  transaction  occurred  (as  defined 
in  §  53.4958-lT(e))  to  the  date  of 
correction.  The  interest  rate  used  for 
this  purpose  must  be  a  rate  that  equals 
or  exceeds  the  applicable  Federal  rate 
(APR),  compoimded  annually,  for  the 
month  in  which  the  transaction 
occurred.  The  period  from  the  date  the 
excess  benefit  transaction  occurred  to 
the  date  of  correction  is  used  to 
determine  whether  the  appropriate  AFR 
is  the  Federal  short-term  rate,  the 
Federal  mid-term  rate,  or  the  Federal 
long-term  rate.  See  section 
1274(d)(1)(A). 

(d)  Correction  where  contract  has 
been  partially  performed.  If  the  excess 
benefit  transaction  arises  under  a 
contract  that  has  been  partially 
performed,  termination  of  the 
contractual  relationship  between  the 
organization  and  the  disqualified  person 
is  not  required  in  order  to  correct. 
However,  the  parties  may  need  to 
modify  the  terms  of  any  ongoing 
contract  to  avoid  future  excess  benefit 
transactions. 

(e)  Correction  in  the  case  of  an 
applicable  tax-exempt  organization  that 
has  ceased  to  exist,  or  is  no  longer  tax- 
exempt — (1)  In  general.  A  disqualified 
person  must  correct  an  excess  benefit 
transaction  in  accordance  with  this 
paragraph  where  the  applicable  tax- 
exempt  organization  that  engaged  in  the 
transaction  no  longer  exists  or  is  no 
longer  described  in  section  501(c)(3)  or 
(4)  and  exempt  from  tax  under  section 
501(a). 

(2)  Section  501(c)(3)  organizations.  In 
the  case  of  an  excess  benefit  transaction 
with  a  section  501(c)(3)  applicable  tax- 
exempt  organization,  the  disqualified 
person  must  pay  the  correction  amount, 
as  defined  in  paragraph  (c)  of  this 
section,  to  another  organization 
described  in  section  501(c)(3)  and 
exempt  from  tax  under  section  501(a)  in 
accordance  with  the  dissolution  clause 
contained  in  the  constitutive  dociunents 
of  the  applicable  tax-exempt 
organization  involved  in  the  excess 
benefit  transaction,  provided  that  the 


other  organization  is  not  related  to  the 
disqualified  person. 

(3)  Section  501(c)(4)  organizations.  In 
the  case  of  an  excess  benefit  transaction 
with  a  section  501(c)(4)  applicable  tax- 
exempt  organization,  the  disqualified 
person  must  pay  the  correction  amount, 
as  defined  in  paragraph  (c)  of  this 
section,  to  a  successor  section  501(c)(4)  . 
organization  or,  if  no  tax-exempt 
successor,  to  any  section  501(c)(3)  or 
other  section  501(c)(4)  organization  not 
related  to  the  disqualified  person. 

(f)  Examples.  Tne  following  examples 
illustrate  the  principles  of  this  section 
describing  the  requirements  of 
correction: 

Example  I .  W  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  D 
is  a  disqualified  person  with  respect  to  W.  W 
employed  D  in  1999  and  made  payments 
totaling  $12t  to  D  as  compensation 
throughout  the  taxable  year.  The  fair  market 
value  of  D's  services  in  1999  was  $7t.  Thus, 
D  received  excess  compensation  in  the 
amount  of  $5t,  the  excess  beneRt  for 
purposes  of  section  4958.  In  accordance  with 
§  53.4958-lT(e)(l),  the  excess  benefit 
transaction  with  respect  to  the  series  of 
compensatory  payments  during  1999  is 
deemed  to  occur  on  December  31,  1999,  the 
last  day  of  D's  taxable  year.  In  order  to 
correct  the  excess  benefit  transaction  on  June 
30,  2002,  D  must  pay  W,  in  cash  or  cash 
equivalents,  excluding  payment  with  a 
promissory  note,  $5t  (the  excess  l>enefit)  plus 
interest  on  $5t  for  the  period  from  the  date 
the  excess  benefit  transactioiv  occurred  to  the 
date  of  correction  [i.e.,  December  31, 1999,  to 
June  30,  2002).  Because  this  period  is  not 
more  than  three  years,  the  interest  rate  D 
must  use  to  determine  the  interest  on  the 
excess  benefit  must  equal  or  exceed  the 
short-term  AFR,  compounded  annually,  for 
December,  1999  (5.74%,  compounded 
annually). 

Example  2.  X  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  B 
is  a  disqualified  person  with  respect  to  X.  On 
January  1,  2000,  B  paid  X  $6v  for  Property 
F.  Property  F  had  a  fair  market  value  of  $10v 
on  January  1,  2000.  Thus,  the  sales 
transaction  on  that  date  provided  an  excess 
benefit  to  B  in  the  amount  of  $4v.  In  order 
to  correct  the  excess  benefit  on  July  5.  2005, 
B  pays  X,  in  cash  or  cash  equivalents, 
excluding  payment  with  a  promissory  note, 
$4v  (the  excess  benefit)  plus  interest  on  $4v 
for  the  period  from  the  date  the  excess 
benefit  transaction  occurred  to  the  date  of 
correction  (i.e..  January  1,  2000,  to  July  5, 
2005).  Because  this  period  is  over  three  but 
not  over  nine  years,  the  interest  rate  B  must 
use  to  determine  the  interest  on  the  excess 
tienefit  must  equal  or  exceed  the  mid-term 
AFR,  compounded  annually,  for  January, 
2000  (6.21%,  compounded  annually). 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  except  that  B  offers  to  return 
Property  F.  X  agrees  to  accept  the  return  of 
Property  F,  a  decision  in  which  B  does  not 
participate.  Property  F  has  declined  in  value 
since  the  date  of  the  excess  benefit 
transaction.  On  July  5,  2005,  the  property  has 
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a  fair  market  value  of  $9v.  For  purposes  of 
correction,  B's  return  of  Property  F  to  X  is 
treated  as  a  payment  of  $9v,  the  fair  market 
value  of  the  property  determined  on  the  date 
the  property  is  returned  to  the  organization. 
If  $9v  is  greater  than  the  correction  amount 
[$4v  plus  interest  on  $4v  at  a  rate  that  equals 
or  exceeds  6.21%,  compounded  annually,  for 
the  period  from  January  1,  2000,  to  July  5, 
2005],  then  X  may  make  a  cash  payment  to 
B  equal  to  the  difference. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  Property  F  has 
increased  in  value  since  January  1,  2000,  the 
date  the  excess  benefit  transaction  occurred, 
and  on  July  5,  2005,  has  a  fair  market  value 
oi$13v.  For  purposes  of  correction,  B's 
return  of  Property  F  to  X  is  treated  as  a 
payment  of  $10v,  the  fair  market  value  of  the 
property  on  the  date  the  excess  benefit 
transaction  occurred.  If  $10v  is  greater  than 
the  correction  amount  ($4v  plus  interest  on 
$4v  at  a  rate  that  equals  or  exceeds  6.21%, 
compounded  annually,  for  the  period  fixtm 
January  1,  2000.  to  July  5,  2005),  then  X  may 
make  a  cash  payment  to  B  equal  to  the 
difference. 

Example  5.  The  facts  are  the  same  as  in 
Example  2.  Assume  that  the  correction 
amount  B  paid  X  in  cash  on  July  5,  2005,  was 
$5.58v.  On  July  4,  2005,  X  loaned  $5.5av  to 
B,  in  exchange  for  a  promissory  note  signed 
by  B  in  the  amount  of  $5.58v,  payable  with 
interest  at  a  future  date.  These  facts  indicate 
that  B  engaged  in  the  loan  transaction  to 
circmnvent  the  requirement  of  this  section 
that  (except  as  provided  in  paragraph  (b)(3] 
or  (4)  of  this  section),  the  correction  amount 
must  be  paid  only  in  cash  or  cash 
equivalents.  As  a  result,  the  Conmiissioner 
may  determine  that  B  effectively  transferred 
property  other  than  cash  or  cash  equivalents, 
and  therefore  did  not  satisfy  the  correction 
requirements  of  this  section. 

S53.4958-8T    Special  rul«8  (temporary). 

(a)  Substantive  requirements  for 
exemption  still  apply.  Section  4958  does 
not  affect  the  substantive  standards  for 
tax  exemption  under  section  501(c)(3)  or 
(4),  including  the  requirements  that  the 
organization  be  organized  and  operated 
exclusively  for  exempt  purposes,  and 
that  no  part  of  its  net  earnings  inure  to 
the  benefit  of  any  private  shareholder  or 
individual.  Thus,  regardless  of  whether 
a  particular  transaction  is  subject  to 
excise  taxes  under  section  4958,  existing 
principles  and  rules  may  be  implicated, 
such  as  the  limitation  on  private  benefit. 
For  example,  transactions  that  are  not 
subject  to  section  4958  because  of  the 
initial  contract  exception  described  in 
§  53.4958— 4T(a)(3)  may,  imder  certain 


circumstances,  jeopardize  the 
organization's  tax-exempt  status. 

(b)  Interaction  between  section  4958 
and  section  761 1  rules  for  church  tax 
inquiries  and  examinations.  The 
procedures  of  section  761 1  will  be  used 
in  initiating  and  conducting  any  inquiry 
or  examination  into  whether  an  excess 
benefit  transaction  has  occurred 
between  a  church  and  a  disqualified 
person.  For  purposes  of  this  rule,  the 
reasonable  belief  required  to  initiate  a 
church  tax  inquiry  is  satisfied  if  there  is 
a  reasonable  belief  that  a  section  4958 
tax  is  due  from  a  disqualified  person 
with  respect  to  a  transaction  involving 

a  church.  See  §  301.7611-1  Q&A  19  of 
this  chapter. 

(c)  Three  year  duration  of  these 
temporary  regulations.  Sections 
53.4958-lT  through  53.4958-8T  will 
cease  to  apply  on  January  9,  2004. 

§53.4963-1    [Amended] 

Par.  3.  In  §  53.4963-1,  paragraphs  (a), 
(b),  and  (c)  are  amended  by  adding  the 
reference  "4958,"  immediately  after  the 
reference  "4955,"  in  each  place  it 
appears. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§  301 .621 3-1     [Amended] 

Par.  5.  hi  §  301.6213-1,  paragraph  (e) 
is  amended  by  adding  the  reference 
"4958,"  immediately  after  the  reference 
"4955,"  in  the  first  sentence. 

§301.6501(e)-1    [Amended] 

Par.  6.  Section  301.6501(e)-l  is 
amended  as  follows: 

1.  Paragraph  (c)(3)(ii),  first  and  second 
sentences  are  amended  by  removing  the 
language  "or  trust"  and  adding  "trust,  or 
other  organization"  in  its  place. 

2.  Paragraph  (c)(3)(ii),  the  first 
sentence  is  amended  by  removing  the 
language  "and  4953"  and  adding  "4953, 
and  4958"  in  its  place. 

§301 .6501  (n)-1    [Amended] 

Par,  7.  Section  301. 6501  (n)-l  is 
amended  as  follows: 

1.  The  paragraph  heading  for 
paragraph  (a)  is  amended  by  removing 


the  language  "or  trust"  and  adding 
"trust,  or  other  organization"  in  its 
place. 

2.  Paragraph  (a)(1),  the  first  sentence 
is  amended  by  removing  the  language 
"or  trust"  and  adding  "trust,  or  other 
organization"  in  its  place. 

3.  Paragraph  (b),  the  heading  and  the 
first  sentence  are  amended  by  removing 
the  language  "or  trust"  and  adding 
"trust,  or  other  organization"  in  its 
place. 

§301.7422-1    [Anwnded] 

Par.  8.  In  §  301.7422-1,  paragraph  (a) 
introductory  text,  paragraph  (c) 
introductory  text  and  paragraph  (d)  are 
amended  by  adding  the  reference 
"4958,"  immediately  after  the  reference 
"4955,". 

§301.7454-2    [Amended] 

Par.  9.  In  §  301.7454-2,  paragraph  (a) 
u  amended  by  adding  the  language  "or 
whether  an  organization  manager  (as 
defined  in  section  4958(f)(2)  has 
"knowingly"  participated  in  an  excess 
benefit  transaction  (as  defined  in  section 
4958(c),"  immediately  after  "4945". 

§301.7611-1    [Amended] 

Par.  10.  In  §  301.7611-1,  the  Table  of 
contents  is  amended  by: 

1.  Adding  "Application  to  Section 

4958 19"  immediately  after 

"Effective  Date 18". 

2.  Adding  an  undesignated 
centerheading  and  Q-19  and  A-19  at 
the  end  of  the  section  to  read  as  follows: 

§  301 .761 1-1    Questions  and  answers 
relating  to  church  tax  inquiries  and 
examinations. 


Application  to  Section  4958 

Q-19:  When  do  the  church  tax 
inquiry  and  examination  procedures 
described  in  section  7611  apply  to  a 
determination  of  whether  there  was  an 
excess  benefit  transaction  described  in 
section  4958? 

A-19:  See  §  53.4958-7(b)  of  this 
chapter  for  rules  governing  the 
interaction  between  section  4958  excise 
taxes  on  excess  benefit  transactions  and 
section  7611  church  tax  inquiry  and 
examination  procedures. 
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PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  11.  The  authority  citation  for  part 
602  continues  to  read  as  follows; 

Authority:  26  U.S.C.  7805. 

Par.  12.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows: 

§602.101    OMB  control  numbers. 


(b)* 


CFR  part  or  section  where 
identified  and  descrit}ed 


Current  OMB 
control  Ho. 


53.4958-6T 


1545-1623 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  E)ecemberl9,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  01-256  Filed  1-9-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  53  and  301 

[REG-246256-96] 

RiN  1545-AY65 

Excise  Taxes  on  Excess  Benefit 
Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  excise  taxes 
on  excess  benefit  transactions  under 
section  4958  of  the  Internal  Revenue 
Code  (Code),  as  well  as  certain 
amendments  and  additions  to  existing 
Income  Tax  Regulations  affected  by 
section  4958.  Section  4958  was  enacted 
in  section  1311  of  the  Taxpayer  Bill  of 
Rights  2.  Section  4958  generally  is 
effective  for  transactions  occvuring  on  or 
after  September  14, 1995. 

Section  4958  imposes  excise  taxes  on 
transactions  that  provide  excess 
economic  benefits  to  disqualified 
persons  of  public  charities  and  social 
welfare  organizations  (referred  to  as 
applicable  tax-exempt  organizations). 
Disqualified  persons  who  benefit  from 
an  excess  benefit  transaction  with  an 
applicable  tax-exempt  organization  are 
liable  for  a  tax  of  25  percent  of  the 
excess  benefit.  Such  persons  are  also 
liable  for  a  tax  of  200  percent  of  the 
excess  benefit  if  the  excess  benefit  is  not 
corrected  by  a  certain  date. 
Additionally,  organization  managers 
who  participate  in  an  excess  benefit 
transaction  knowingly,  willfully,  and 
without  reasonable  cause,  are  liable  for 
a  tax  of  10  percent  of  the  excess  benefit. 
The  tax  for  which  participating 
organization  managers  are  liable  cannot 
exceed  $10,000  for  any  one  excess 
benefit  transaction. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  10,  2001.  In  addition  to  any 
comments  addressing  substantive  issues 
of  the  proposed  regulations,  the  IRS  and 


Treasury  specifically  request  comments 
on  the  clarity  of  the  proposed  rule  and 
how  it  may  be  made  easier  to 
understand. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-246256-96),  room 
5226,  Internal  Revenue  Service.  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-246256-96), 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/prod/tax_regs/ 
comments.html.  A  public  hearing  will 
be  scheduled  if  requested. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  Guy  Traynor, 
(202)  622-7180;  concerning  the 
regulations,  Phyllis  D.  Haney,  (202) 
622-4290  (not  toU-fi^e  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  proposed  regulations 
have  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1623,  in 
conjunction  with  the  notice  of  proposed 
rulemaking  published  August  4, 1998, 
63  FR  41486,  REG-246256-96,  Failure 
by  Certain  Charitable  Organizations  to 
Meet  Certain  Qualification 
Requirements;  Taxes  on  Excess  Benefit 
Transactions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  and  records  relating  to  the 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retmn  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

An  initial  regulatory  flexibility 
analysis  was  prepared  as  required  for 
the  collection  of  information  under  5 
U.S.C.  603  in  the  notice  of  proposed 
rulemaking,  REG-246256-96,  Failure  by 
Certain  Charitable  Organizations  to 
Meet  Certain  Qualification 
Requirements;  Taxes  on  Excess  Benefit 
Transactions,  published  August  4,  1998, 
at  63  FR  41486.  The  initial  analysis  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  pm^uant  to  section 
7805(f)  of  the  Code  for  comment  on  its 
impact  on  business.  The  initial  analysis 
continues  to  apply  to  this  proposed  rule. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations, 
consideration  will  be  given  to  any 
comments  (a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
specifically  request  conunents  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  may  be  scheduled  if 
requested  in  writing  by  a  person  who 
timely  submits  written  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Phyllis  D.  Haney,  Office  of 
Division  Coimsel/ Associate  Chief 
Counsel  (Tax-Exempt  and  Government 
Entities).  However,  other  personnel 
fi-om  the  IRS  and  Treasury  Department 
participated  in  their  development. 
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List  of  Subjects 

26  CFR  Part  53 

Excise  taxes.  Foundations, 
Investments,  Lobbying,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

26  CFR  Part  301 

Emplojrment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  26  CFR  Parts  53  and  301 
are  proposed  to  be  amended  as  follows: 

PART  53-f  OUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  53  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 


Par.  2.  Sections  53.4958-0  through 
53.4958-8  are  added  to  read  as  follows: 
[The  text  of  proposed  §§  53.4958-0 
through  53.4958-8  is  the  same  as  the 
text  of  §  53.4958-OT  through  53.4958- 
8T  published  elsewhere  in  this  issue  of 
the  Federal  Register]. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-257  Filed  1-9-01;  8:45  am] 
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Department  of 
Transportation 

Federal  Aviirtion  Administration 

14  CFR  Parts  405  and  406 

Civil  Penalty  Actions  in  Commercial 

Space  Transportation;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  405  and  406 

[Docicet  No.  FAA-2001-8607;  Amendment 
Nos.  405-2  406-2] 

RIN2120-AH18 

Civil  Penalty  Actions  in  Commercial 
Space  Transportation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  These  rules  amend  the 
procedures  for  assessment  and 
adjudication  of  civil  penalties  in  space 
transportation.  The  current  part  406 
provides  little  guidance  for  respondents 
and  the  FAA  in  the  prosecution  of  civil 
penalties.  These  new  rules  provide  more 
detail  on  the  procedures  the  FAA  uses 
to  assess  civil  penalties  and  on  the 
respondents'  rights  to  adjudication. 
These  rules  also  provide  more  detailed 
procedures  to  be  used  in  the 
adjudication.  They  are  intended  to 
provide  more  clarity  and  certainty  to  the 
civil  penalty  process. 
DATES:  These  rules  become  effective 
February  9.  2001.  Conmients  must  be 
received  on  or  before  February  9,  2001. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System  (DMS), 
U.S.  Department  of  Transportation, 
Room  Plaza  Level  401.  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  You  must  identify  the  docket 
number  "FAA-20Ol-«6O7"  at  die 
beginning  of  your  conunents,  and  you 
must  submit  two  copies  of  your 
comments.  If  you  wish  to  receive 
confirmation  that  the  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the 
NASSIF  Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dins.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mardi  Ruth  Thompson,  Office  of  the 
Chief  Counsel  (AGC-200A),  Federal 
Aviation' Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 


267-3073,  facsimile  (202)  267-5106,  or 
e-mail:  mardi.thompson@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134; 
February  26, 1979),  however,  provide 
that,  to  the  maximum  extent  possible, 
operating  administrations  for  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  relating  to  environmental, 
energy,  federalism,  or  international 
trade  impacts  that  might  result  from  this 
amendment  also  are  invited.  Comments 
must  include  the  regulatory  docket  or 
amendment  number  and  must  be 
submitted  in  duplicate  to  the  address 
above.  All  comments  received,  as  well 
as  a  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  on  this  rulemaking,  will  be 
filed  in  the  public  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  conunents  will 
be  considered  to  the  extent  practicable. 
This  final  nde  may  be  amended  in  light 
of  the  comments  received. 

Commenters  who  want  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  final  rule 
must  include  a  preaddressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2001- 
8607."  The  postcard  will  be  date- 
stamped  by  the  FAA  and  mailed  to  the 
commenter. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 


You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  the  Federal 
Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jiu"isdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  tmder  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBRFA  on  the  Internet  at 
our  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  at  9-AWA- 
SBREFA@faa.gov. 

Background 

The  statute  under  which  the  Secretary 
of  the  Department  of  Transportation 
regulates  commercial  space 
transportation,  49  U.S.C.  subtiUe  IX— 
ch.  701,  sections  70101-70121,  (the  Act) 
provides  for  the  Department  to  impose 
civil  penalties  if  a  person  is  found  to 
have  violated  a  requirement  of  the  Act, 
a  regulation  issued  imder  the  Act,  or 
any  term  or  condition  of  a  license  issued 
or  transferred  under  the  Act.  The  person 
must  have  notice  and  an  opportimity  for 
a  hearing  on  the  record.  49  U.S.C. 
70115(c).  All  authority  under  the  Act 
has  been  delegated  to  the  Administrator 
of  the  FAA,  who  has  delegated  the 
authority  to  the  Associate  Administrator 
for  Commercial  Space  Transportation. 

Currently  14  CFR  405.7  provides  the 
procedures  for  the  FAA  to  impose  civil 
penalties.  That  section  and  14  CFR  part 
406  provide  summary  procedures  for 
hearings  before  an  administrative  law 
judge.  These  rules  do  not  provide  clear 
or  detailed  procediures  as  to  how  to 
proceed.  They  do  not  state,  for  instance, 
what  opportunities  the  person  who  is 
charged  with  a  violation  (the 
respondent)  has  to  respond  to  the 
charges  before  an  order  is  issued,  how 
or  when  the  respondent  must  request  a 
hearing,  how  discovery  may  be 
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conducted,  or  other  procedures  that 
assist  the  parties  in  presenting  their 
positions.  These  new  rules  provide 
more  clarity  and  detail  to  assist  the 
parties. 

Part  Analysis 

This  rulemaking  partly  consolidates 
parts  405  and  406  into  one  part,  part 
406.  To  that  end,  §  405.7  is  removed  and 
new  §  406.9  is  added.  Section  406.9 
states  in  detail  how  civil  penalties  are 
imposed.  In  accordance  with  49  U.S.C. 
70115(c),  it  states  that  a  person  found  by 
the  FAA  to  have  violated  a  requirement 
of  the  Act,  a  regulation  issued  imder  the 
Act,  or  any  term  or  condition  of  a 
license  issued  or  transferred  under  the 
Act,  is  liable  to  the  United  States  for  a 
civil  penalty  of  not  more  than  $100,000, 
as  adjusted  for  inflation.  A  separate 
violation  occurs  for  each  day,  the 
violation  continues.  This  section  is 
modeled  on  three  cvurent  aviation  rules: 
14  CFR  13.16,  which  the  FAA  uses  to 
assess  civil  penalties  in  certain  aviation 
cases;  14  CFR  13.19,  which  the  FAA 
uses  to  suspend  and  revoke  aviation 
certificates  such  as  pilot  and  air  carrier 
operating  certificates;  and  14  CFR  13.29, 
which  provides  for  streamlined  civil 
penalty  procedures  for  certain  seciuity 
violations. 

Section  406.9  provides  for  an  agency 
attorney  to  issue  a  notice  of  proposed 
civil  penalty  to  the  respondent.  The 
respondent  has  several  options, 
including  informal  procedures  in  which 
the  respondent  provides  information 
and  views  in  writing  or  at  an  informal 
conference.  If  it  appears  that  a  civil 
penalty  continues  to  be  warranted  after 
the  informal  procedures,  the  agency 
attorney  issues  a  final  notice  of 
proposed  civil  penalty.  This  is  the  final 
opportunity  for  the  respondent  to 
request  a  hearing  in  front  of  an 
administrative  law  judge.  If  the 
respond'?nt  requests  a  hearing  the 
adjudication  is  conducted  under  part 
406  subpart  B. 

Section  406.9  also  provides  for  a 
compromise  order  to  be  issued  if  agreed 
to  by  the  agency  attorney  and  the 
respondent.  Under  a  compromise  order 
the  respondent  agrees  to  pay  a  civil 
penalty  and  the  agency  agrees  not  to 
make  a  finding  of  violation. 

If  a  final  notice  of  proposed  civil 
penalty  is  issued  and  the  respondent 
does  not  timely  appeal,  the  civil  penalty 
becomes  final  and  is  imposed.  If  the 
respondent  does  not  pay  the  imposed 
civil  penalty  the  agency  will  refer  it  to 
the  Department  of  Treasury  or  the 
Department  of  Justice  for  collection. 


Part  406  Subpart  B — Rules  of  Practice 
in  FAA  Space  Transportation 
Adjudication's 

This  new  subpart  provides  the 
procedures  for  a  hearing  before  an 
administrative  law  judge.  This  subpart 
is  based  lau^ely  on  14  CFR  part  13 
subpart  G,  under  which  certain  FAA 
aviation  civil  penalty  cases  are 
adjudicated.  Decisions  of  the  FAA 
decisioiunaker  in  those  cases  may 
provide  giiidance  as  to  the  meaning  of 
these  new  rules.  This  subpart  is  now 
written  only  for  use  in  civil  penalty 
actions,  but  the  FAA  may  lat6r  expand 
these  provisions  to  provide  for 
adjudication  of  license  determinations. 

Under  these  rules  the  respondent  may 
have  a  hearing  before  an  administrative 
law  judge.  The  rules  provide  for  a 
complaint  and  answer,  motions,  and 
discovery.  They  provide  time  limits  for 
various  pleadings  and  state  how  filing 
and  service  of  dociunents  must  be  done. 
They  state  the  powers  and  duties  of  the 
administrative  law  judge.  See 
§§406.109,406.113,406.115.406.127. 
406.141,  and  406.143. 

Section  406.105    Separation  of 
Functions  for  Prosecuting  Civil  Penalties 
and  Advising  the  FAA  Decisionmaker 

Because  the  FAA  decisionmaker  is  an 
FAA  official,  the  FAA  separates  the 
functions  of  the  personnel  who 
investigate  and  prosecute  the  civil 
penalty  and  those  who  advise  the  FAA 
decisionmaker  on  appeal.  See  §406.103 
(definitions  of  agency  attorney  and 
complainant)  and  §406.105  (separation 
of  functions).  Before  a  civil  penalty 
action  is  initiated  the  Associate 
Administrator  may  receive  investigation 
reports  and  advice  from  FAA  staff,  and 
may  determine  whether  to  initiate  a 
civil  penalty  action.  After  the  agency 
attorney  initiates  a  civil  penalty  action 
by  issuing  a  notice  of  proposed  civil 
penalty,  the  Associate  Administrator 
does  not  participate  in  the  case  unless 
and  until  the  case  is  appealed  to  the 
FAA  decisionmaker  under  §  406.173  or 
§406.175.  An  administrative  law  judge 
at  the  Department  of  Transportation, 
who  is  independent  from  the  FAA  and 
the  Associate  Administrator,  hears  the 
case. 

Either  party  may  appeal  from  the 
administrative  law  judge's  decision  to 
the  FAA  decisionmaker,  who  is  the 
Associate  Administrator,  or,  for  cases 
where  the  Associate  Administrator  is 
recused  or  for  aviation  issues,  the  FAA 
Administrator.  The  FAA  decisionmaker 
bases  its  decision  on  appeal  on  the 
record,  the  briefs,  and  any  oral 
argument.  See  §406.175.  Unless  the 
decisionmaker's  order  is  timely 


appealed,  it  becomes  an  order  imposing 
civil  penalty  if  the  FAA  decisionmaker 
finds  that  the  alleged  violation  occurred 
and  a  civil  penalty  is  warranted.  See 
§406.9(e)(l)(iv). 

The  FAA  Chief  Counsel,  the  Assistant 
Chief  Counsel  for  Litigation,  and 
attorneys  on  the  staff  of  the  Assistant 
Chief  Counsel  for  Litigation  advise  the 
FAA  decisionmaker.  Iliese  advisors  do 
not  participate  in  the  investigation  or 
prosecution  of  civil  penalties.  See 
§406.105. 

Section  406.109    Administrative  Law 
fudge — ^Powers  and  Limitations 

The  administrative  law  judge  may 
make  findings  of  fact  and  conclusions  of 
law,  and  issue  an  initial  decision.  See 
§  406.109(a)(9).  If  the  administrative  law 
judge  finds  that  a  violation  occurred  and 
determines  that  a  civil  penalty,  in  an 
amount  found  appropriate  by  the 
administrative  law  judge,  is  warranted, 
and  if  no  one  files  a  timely  appeal,  the 
initial  decision  becomes  an  order 
imposing  civil  penalty.  See 
§406,9(e)(l)(iii). 

Section  406. 113    Filing  of  Documents 
With  the  Docket  Management  System 
(DMS),  and  Sending  Documents  to  the 
Administrative  Law  fudge  and  Assistant 
Chief  Counsel  for  Litigation 

Section  406.113  states  how 
documents  must  be  filed.  It  requires 
paper  filing  with  the  DOT  Docket 
Management  System  (DMS),  an 
electronic  docket  that  handles  many 
DOT  adjudication  and  rulemaking 
dockets.  Dociunents  are  scanned  in  to 
DMS  and  indexed  so  that  both  the  index 
and  scanned  documents  are  available 
through  the  Internet.  The  parties  must 
mail  or  personally  deliver  documents  to 
DMS.  Mailing  includes  U.S.  mail  and  an 
express  courier  service.  See  §406.103 
(definition  of  mail). 

The  FAA  contemplates  that  the 
parties  will  file  paper  documents,  with 
original  signatures,  see  §406.111  and 
that  these  are  then  scanned  into  DMS. 
DMS  does  have  the  capability  to  accept 
documents  filed  by  electronic 
submission  as  well,  and  does  so  for  such 
matters  as  comments  on  FAA 
rulemaking.  The  instructions  for  using 
DMS  may  be  found  at  http:// 
dms.dot.gov.  These  rules  do  not 
however,  provide  for  electronic  filing  of 
documents  in  space  transportation 
adjudications.  We  request  comments  as 
to  whether  parties  should  be  permitted 
to  file  documents  electronically  in  space 
transportation  adjudications,  and  if  so, 
how  the  requirement  for  a  signature 
found  in  §406.111  should  be  handled.. 
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Section  406. 117    Confidential 
Information 

Section  406.117  provides  for  non- 
disclosure of  certain  information.  The 
Act  prohibits  public  disclosure  of 
information  that  qualifies  for  an 
exemption  under  5  U.S.C.  552(b)(4) 
(trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential)  or 
information  that  is  designated  as 
confidential  by  the  person  or  head  of  the 
executive  agency  providing  the 
information,  unless  the  FAA  decides 
that  withholding  the  information  is 
contrary  to  the  public  or  national 
interest.  49  U.S.C.  70114.  The  rules  for 
applying  for  a  launch  license,  for 
instance,  provide  a  method  for 
applicants  to  claim  confidentiality  of 
information  they  submit.  See  §413.9. 
New  §  406.117  provides  that  a  party 
may  move  for  a  protective  order  to 
prevent  release  of  such  information  to 
the  public.  If  both  parties  agree  that  the 
information  must  be  protected  imder  the 
Act,  the  administrative  law  judge  must 
grant  the  motion  to  protect  the 
information. 

Delegations  to  the  Chief  Counsel  and 
the  Assistant  Chief  Counsel  for 
Litigation 

The  Associate  Administrator 
delegates  to  the  Chief  Counsel  and  the 
Assistant  Chief  Counsel  for  Litigation 
certain  functions.  The  delegation  is 
designed  to  eliminate  the  need  for  the 
Associate  Administrator  to  review  and 
consider  minor,  procedural  or 
unopposed  matters. 

Under  49  U.S.C.  322(b)  and  14  CFR 
406.105,  the  Associate  Administrator  for 
Commercial  Space  Transportation 
hereby  delegates  to  the  Chief  Counsel 
and  the  Assistant  Chief  Counsel  for 
Litigation  the  authority  of  the  FAA 
decisionmaker  in  all  actions  brought 
under  14  CFR  406.9  and  part  406 
subpart  B  as  follows: 

a.  To  grant  or  deny  extensions  of  time 
to  file  briefs,  petitions  for 
reconsideration,  motions,  and  replies  to 
petitions  for  reconsideration  and 
motions;  to  grant  or  deny  motions  to  file 
additional  briefs;  and  to  approve  or 
disapprove  other  deviations  from,  or 
requests  for  changes  in,  proceduiral 
requirements; 

b.  To  correct  typographical, 
grammatical  and  similar  errors  in  the 
FAA  decisionmaker's  orders,  and  to 
make  editorial  changes  in  those  orders 
that  do  not  involve  substantive  matters; 

c.  To  issue  orders  dismissing  appeals 
from  initial  decisions  upon  request  of 
the  appellant,  or  due  to  the  withdrawal 
of  the  complaint;  to  grant  or  deny 


motions  to  dismiss  appeals  fi-om  initial 
decisions,  or  to  issue  orders  sua  sponte 
for  failure  to  file  a  timely  appeal  or 
failure  to  perfect  an  appeal; 

d.  To  stay  the  effectiveness  of 
decisions  and  orders  pending 
reconsideration  by  the  FAA 
decisionmaker; 

e.  To  issue  orders  staying,  pending 
judicial  review,  orders  of  the  FAA 
decisionmaker; 

f.  To  dismiss  siunmarily  petitions  to 
reconsider  or  modify  that  are  repetitious 
or  fiivolous; 

g.  To  issije  orders  construing  notices 
of  appeal  or  other  documents  that  meet 
the  requirements  for  appeal  briefs  as 
appeal  briefs,  and  to  set  a  date  for  the 
filing  of  a  reply  brief. 

The  Chie^CounseI  or  the  Assistant 
Chief  Counsel  for  Litigation  may 
redelegate  the  authority  set  forth  above 
to  the  Manager,  Adjudications  Branch. 

Section  406.147:  Notice  of  Hearing 

It  is  possible  for  a  single  incident  to 
involve  alleged  violations  of  both  the 
commercial  space  transportation  rules 
(14  CFR  Ch.  in,  parts  400  through  1199) 
and  the  FAA's  aviation  rules  (14  CFR 
Ch.  I,  parts  1  through  199).  For  instance, 
there  may  be  a  laimch  in  violation  of  the 
commercial  space  transportation 
licensing  requirements  and  in  violation 
of  air  traffic  control  regulations. 
Hearings  for  civil  penalty  actions  as  to 
the  former  would  be  handled  under  part 
406,  and  hearings  for  civil  penalty 
actions  as  to  the  latter  would  be  handled 
under  14  CFR  part  13  subpart  G.  The 
same  office  of  administrative  law  judges 
at  the  Department  of  Transportation 
hears  the  cases,  however.  In  the  interest 
of  judicial  economy,  §  406.147(d)  makes 
clear  that  with  the  consent  of  the 
administrative  law  judge,  the  parties 
may  agree  to  hold  the  hearing,  or  parts 
of  the  hearing,  together  with  a  hearing 
under  14  CFR  part  13  subpart  G  if  the 
cases  involve  some  common  issues  of 
fact.  In  such  a  case  the  agency  attorney 
would  request  that  the  same 
administrative  law  judge  be  assigned  to 
hear  both  the  aviation  and  the  space 
case.  The  judge  would  issue  one 
decision,  and  there  would  be  one  appeal 
to  the  FAA  decisionmaker.  The 
Administrator  would  serve  as  the  FAA 
decisionmaker,  with  advice  from  the 
Associate  Administrator  for  Commercial 
Space  Transportation.  Judicial  review 
would  be  separated,  however.  For 
commercial  space  cases,  judicial  review 
is  with  the  United  States  district  court. 
For  aviation  cases,  judicial  review  is 
with  the  United  States  court  of  appeals. 
Consolidating  the  hearing  phase  and  the 
FAA  decisioiunaker  phase  may  be 
beneficial  to  the  parties,  the 


administrative  law  judge,  and  the  FAA 
decisionmaker,  and  will  redjice  the 
chance  that  the  same  questions  of  fact 
will  be  decided  differently. 

Section  406. 1 79:    Judicial  Review  of  a 
Final  Decision  and  Order 

A  respondent  may  appeal  the  FAA 
decisionmaker's  final  decision  and 
order  to  the  United  States  district  court 
under  5  U.S.C.  chapter  7  and  28  U.S.C. 
1331. 

Justification  for  Adoption  of  Rule  With 
No  Prior  Notice 

These  are  purely  procediu-al  rules  to 
govern  the  initiation  of  civil  penalty 
actions  and  hearings  on  the  record.  As 
such,  they  are  not  required  to  be 
adopted  with  prior  notice  and  comment. 
However,  the  FAA  recognizes  that 
public  comments  enhance  the 
rulemaking  process.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire,  in 
accordance  with  the  instructions  above 
under  "Comments  Invited." 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3507(d),  requires  that 
the  FAA  consider  the  impact  of 
paperwork  and  other  information 
collection  burdens  imposed  on  the 
public.  We  have  determined  that  there 
are  no  new  information  collection 
requirements  associated  with  this  final 
rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Regulatory  Evaluation 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  that  each  Federal  agency  shall 
propose  or  adopt  a  regulation  only  upon 
a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  effect  of 
regulatory  changes  on  small  entities. 
Third,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effect  of  regulatory  changes  on 
international  trade.  In  conducting  these 
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analyses,  the  FAA  has  determined  that 
this  nde  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order  and  the  Department  of 
Transportation  Regulatory  Policies  and 
Procediu-es.  This  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  will  uot 
constitute  a  barrier  to  international 
trade.  The  FAA  invites  the  public  to 
provide  comments,  and  supporting  data, 
on  the  assumptions  made  in  this 
evaluation.  All  conunents  received  will 
be  considered  in  determining  whether 
to  amend  this  regulatory  evaluation. 

A  full  regulatory  analysis,  which 
includes  the  identification  and 
evaluation  of  cost-reducing  alternatives 
to  this  rule,  has  not  been  prepared. 
Instead,  the  agency  has  prepared  a  more 
concise  analysis  of  this  rule  that  is 
presented  in  the  following  paragraphs. 

This  rulemaking  provides  more 
detailed  guidance  for  the  parties  as  to 
how  civil  penalties  are  imposed.  The 
rules  state  the  respondent's 
opportxuiities  to  respond  informally  to  a 
notice  of  proposed  civil  penalty,  the 
manner  for  conducting  discovery,  how 
relief  may  be  sought  by  motions,  how 
filing  and  service  are  done,  and  other 
details  of  imposing  and  adjudicating 
civil  penalties. 

Costs 

There  are  no  costs  associated  with 
this  rulemaking.  The  changes  do  not 
impose  any  new  economic  requirements 
on  the  affected  parties.  The  rules  clarify 
the  options  for  the  respondent  to 
respond  to  a  proposed  civil  penalty. 
They  also  clarify  the  procedures  used  if 
an  administrative  law  judge  hears  a 
matter.  Respondents  are  not  required  to 
take  any  additional  action  based  on 
these  rules.  Rather,  these  rules  set  out  in 
detail  their  options,  which  they  may 
choose  to  take  advantage  of  or  not. 

Benefits 

These  rules  will  result  in  some 
tmquantified  cost  savings  to  the  agency 
and  the  respondents  by  making  clear 
what  procedures  apply  in  civil  penalty 
cases.  The  rules  make  clear  that  the 
respondent  may  respond  informally 
before  requesting  a  hearing,  potentially 
increasing  the  opportimity  to  resolve  the 
matter  at  lower  cost  to  both  parties.  If 
the  matter  proceeds  to  adjudication 
before  an  administrative  law  judge, 
these  rules  govern  such  matters  £is  the 
content  of  the  complaint  and  answer, 
motions,  discovery,  and  subpoenas. 
They  wiU  assist  both  parties  in 
preparing  the  matter  for  hearing 
Without  these  new  rules  the  parties 
might  spend  additional  time  litigating 
such  issues  before  the  administrative 


law  judge  and  the  FAA  decisioiunaker. 
Having  the  new  detailed  rules,  rather 
than  the  current  siunmary  rules,  is 
likely  to  result  in  more  certainty  and 
less  potential  for  litigation  over  how 
such  matters  should  be  handled. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statues,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regidatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jiu-isdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determinations  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

As  discussed  above,  there  are  no  costs 
imposed  by  this  rulemaking.  There  are 
imquantified  benefits  associated  with 
this  rulemaking.  For  this  reason,  the 
FAA  certifies  that  there  is  not  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  imnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 


Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  import  of  foreign 
goods  and  services  into  the  United 
States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  final  nde  and  has 
determined  that  it  will  not  impose  any 
costs  on  domestic  and  international 
entities  and  thus  has  a  neutral  trade 
impact. 

Executive  Order  13132,  Federalism 

These  regulations  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  ndemaking 
will  not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  UMR  Act), 
enacted  as  Public  Law  104—4  on  March 
22,  1995,  requires  each  Federal  agency, 
to  the  extent  permitted  by  law,  to 
prepare  a  written  assessment  of  the 
effects  of  emy  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  or  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 
UMR  Act,  2  U.S.C.  1534(a).  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  UMR  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  aimually  for  inflation) 
in  any  one  year.  Section  203  of  the  UMR 
Act,  2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 
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This  rulemaking  does  not  contain  a 
Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  a  year. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
enviromnental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(i),  regulatory 
dociunents  which  cover  administrative 
or  procedural  requirements,  as  this 
rulemaking  does,  qualify  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  rulemaking 
has  been  assessed  in  accordance  with 
section  6362  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  42  U.S.C. 
6362  and  FAA  Order  1053.1.  It  has  been 
determined  that  the  EPCA  does  not 
apply  to  this  rulemaking. 

List  of  Subjects 

14  CFR  Part  405 

Investigations,  Penalties,  Rockets, 
Space  transportation  and  exploration. 

14  CFR  Part  406 

Administrative  practice  and 
procediue.  Confidential  business 
information.  Investigations,  Penalties, 
Rockets,  Space  transportation  and 
exploration.  , 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  405  and  406  of  chapter  III, 
title  14,  Code  of  Federal  Regulations  as 
follows: 

PART  405— INVESTIGATIONS  AND 
ENFORCEMENT 

1.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  70101-70121. 
§405.7    [Rwnovwq 

2.  Remove  §405.7. 

3.  Revise  part  406  to  read  as  follows: 

PART  406— INVESTIGATIONS, 
ENFORCEMENT,  AND 
ADMINISTRATIVE  REVIEW 

Sul)part  A— Investigations  and  Enforcement 

406.1    Hearings  in  license  and  pay  load 

actions. 
406.3    Submissions;  oral  presentation  in 

license  and  payload  actions. 
406.5    Administrative  law  judge's 

recommended  decision  in  license  and 

payload  actions. 


406.7     [Reservedl 
406.9    Civil  Penalties. 
406.10-406.100     (Reserved] 

Subpart  B — Rules  of  Practice  In  FAA  Space 
Transportation  Adjudications 

406.101     Applicability. 

406.103    Definitions  that  apply  in  part  406. 

406.105    Separation  of  functions  for 

prosecuting  civil  penalties  and  advising 

the  FAA  decisionmaker. 
406.107    Appearances  of  parties,  and 

attorneys  and  representatives. 
406.109    Administrative  law  judges — 

powers  and  limitations. 
406.111    Signing  documents. 
406.113    Filing  of  documents  with  the 

Docket  Management  System  (DMS)  and 

sending  documents  to  the  administrative 

law  judge  and  Assistant  Chief  Counsel 

for  Litigation. 
406. 115    Serving  documents  on  other 

parties. 
406.117    Confidential  information. 
406.119    Computation  of  time. 
406.121    Extension  of  time. 
406.123    Waivers. 
406.127    Complaint  and  answer  in  civil 

penalty  adjudications. 
406.133    Amendment  of  pleadings. 
406.135    Withdrawal  of  complaint  or  request 

for  hearing. 
406.137    Intervention. 
406.139  ■  Joint  procedural  or  discovery 

schedule. 
406.141    Motions. 
406.143    Discovery. 
406.147    Notice  of  hearing. 
406.149    Evidence. 
406.151    Standard  of  proof 
406.153    Burden  of  proof. 
406.155    Offer  of  proof 
406.157    Expert  or  opinion  witnesses. 
406.159    Subpoenas. 
406.161    Witness  fees. 
406.163    Record. 
406.165    Argument  before  the  administrative 

law  judge. 
406.167    Initial  decision. 
406.173    Interlocutory  appeals. 
406.175    Appeal  from  initial  decision. 
406.177    Petition  to  reconsider  or  modify  a 

final  decision  and  order  of  the  FAA 

decisionmaker  on  appeal. 
406.179    Judicial  review  of  a  final  decision 

and  order. 

Authority:  49  U.S.C.  70101-70121. 

Subpart  A— Investigations  and 
Enforcement 

§  406.1     Hearings  in  license  and  payload 
actions. 

(a)  Pursuant  to  49  U.S.C.  70110,  the 
following  are  entitled  to  a  determination 
on  the  record  after  an  opportunity  for  a 
hearing  in  accordance  with  5  U.S.C. 
554. 

(1)  An  applicant  for  a  license  and  a 
proposed  transferee  of  a  license 
regarding  any  decision  to  issue  or 
transfer  a  license  with  conditions  or  to 
deny  the  issuance  or  transfer  of  such 
license; 


(2)  An  owner  or  operator  of  a  payload 
regarding  any  decision  to  prevent  the 
laimch  or  reentry  of  the  payload;  and 

(3)  A  licensee  regarding  any  decision 
to  suspend,  modify,  or  revoke  a  license 
or  to  terminate,  prohibit,  or  suspend  any 
licensed  activity  therefore. 

(b)  An  administrative  law  judge  will 
be  designated  to  preside  over  any 
hearing  held  under  this  part. 

§406.3    Submissions;  oral  presentation  in 
license  and  payload  actions. 

(a)  Determinations  in  license  and 
payload  actions  imder  this  subpart  will 
be  made  on  the  basis  of  written 
submissions  unless  the  administrative 
law  judge,  on  petition  or  on  his  or  her 
own  initiative,  determines  that  an  oral 
presentation  is  required. 

(b)  Submissions  shall  include  a 
detailed  exposition  of  the  evidence  or 
aremnents  supporting  the  petition. 

(c)  Petitions  shall  be  filed  as  soon  as 
practicable,  but  in  no  event  more  than 
30  days  after  issuance  of  decision  or 
finding  tmder  §  406.1. 

§  406.5    Administrative  law  judge's 
recommended  decision  in  license  and 
payload  actions. 

(a)  The  Associate  Administrator,  who 
shall  make  the  final  decision  on  the 
matter  at  issue,  shall  review  the 
recommended  decision  of  the 
administrative  law  judge.  The  Associate 
Administrator  shall  make  such  final 
decision  within  thirty  days  of  issuance 
of  the  recommended  decision. 

(b)  The  authority  and  responsibility  to 
review  and  decide  rests  solely  with  the 
Associate  Administrator  and  may  not  be 
delegated. 

§406.7    [Reserved] 

§406.9    CMI  penalties. 

(a)  Civil  penalty  liability.  Under  49 
U.S.C.  70115(c),  a  person  fotmd  by  the 
FAA  to  have  violated  a  requirement  of 
the  Act,  a  regtdation  issued  under  the 
Act,  or  any  term  or  condition  of  a 
license  issued  or  transferred  under  the 
Act,  is  liable  to  the  United  States  for  a 
civil  penalty  of  not  more  than  $100,000 
for  each  violation,  as  adjusted  for 
inflation.  A  separate  violation  occurs  for 
each  day  the  violation  continues. 

(b)  Delegations.  The  authority  to 
impose  civil  penalties  is  exercised  by  an 
agency  attorney  as  described  in 
§406.105. 

(c)  Notice  of  proposed  civil  penalty.  A 
civil  penalty  action  is  initiated  when  the 
agency  attorney  advises  a  person, 
referred  to  as  the  respondent,  of  the 
charges  or  other  reasons  upon  which  the 
FAA  bases  the  proposed  action  and 
allows  the  respondent  to  answer  the 
charges  emd  to  be  heard  as  to  why  the 
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civil  penalty  shoidd  not  be  imposed.  A 
notice  of  proposed  civil  penalty  states 
the  facts  alleged;  any  requirement  of  the 
Act,  a  regulation  issued  imder  the  Act, 
or  any  term  or  condition  of  a  license 
issued  or  transferred  under  the  Act 
allegedly  violated  by  the  respondent; 
and  the  amount  of  the  proposed  civil 
penalty.  Not  later  than  30  days  after 
receipt  of  the  notice  of  proposed  civil 
penalty  the  respondent  may  elect  to 
proceed  by  one  or  more  of  the  following: 

(1)  Pay  the  amount  of  the  proposed 
civil  penalty  or  an  agreed  upon  amoimt, 
in  which  case  the  agency  attorney  will 
issue  either  an  order  imposing  civil 
penalty  or  a  compromise  order  in  that 
amoimt. 

(2)  Submit  to  the  agency  attorney  one 
of  the  following: 

(i)  Written  information,  including 
documents  and  witnesses  statements, 
demonstrating  that  a  violation  did  not 
occur  or  that  a  penalty,  or  the  amoimt 
of  the  proposed  penalty,  is  not 
warranted  by  the  circumstances. 

(ii)  A  written  request  to  reduce  the 
proposed  civil  penalty,  the  amount  of 
reduction,  and  the  reasons  and  any 
document  supporting  a  reduction  of  the 
proposed  civil  penalty,  including 
records  indicating  a  financial  inability 
to  pay  or  records  showing  that  payment 
of  the  proposed  civil  penalty  would 
prevent  the  person  from  continuing  in 
business. 

(iii)  A  written  request  for  an  informal 
conference  to  discuss  the  matter  with 
the  agency  attorney  and  to  submit 
relevant  information. 

(3)  Request  that  a  final  notice  of 
proposed  civil  penalty  be  issued  so  that 
the  respondent  may  request  a  hearing  in 
accordance  with  paragraph  (g)  of  this 
section. 

(d)  Final  notice  of  proposed  civil 
penalty.  A  final  notice  of  proposed  civil 
penalty  (final  notice)  provides  the  last 
opportunity  for  the  respondent  to 
request  a  hearing. 

(1)  The  agency  attorney  issues  a  final 
notice  if  one  of  the  following  occurs: 

(i)  The  respondent  fails  to  respond  to 
the  notice  of  proposed  civil  penalty  not 
later  than  30  days  after  the  date  the 
respondent  received  the  notice  of 
proposed  civil  penalty. 

lii)  The  parties  have  not  agreed  to  a 
resolution  of  the  action  after 
participating  in  informal  procedures 
imder  paragraph  (c)(2)  of  this  section. 

(iii)  The  respondent  requests  the 
issuance  of  a  final  notice  in  accordance 
with  paragraph  (c)(3)  of  this  section. 

(2)  Not  later  than  15  days  after  the 
date  the  respondent  received  the  final 
notice  of  proposed  civil  penalty,  the 
respondent  shall  do  one  of  the 
following: 


(i)  Submit  the  amount  of  the  proposed 
civil  penalty  or  an  agreed-upon  amount, 
in  which  case  the  agency  attorney  issues 
either  an  order  imposing  civil  penalty  or 
a  compromise  order  in  that  amount. 

(ii)  Request  a  hearing  in  accordance 
with  paragraph  (g)  of  this  section. 

(e)  Order  imposing  civil  penalty.  An 
order  imposing  civil  penalty  is  the  final 
order  of  the  Secretary  imposing  a  civil 
penalty.  An  order  imposing  civil 
penalty  is  issued  for  a  violation 
described  in  paragraph  (a)  of  this 
section  after  notice  and  an  opportunity 
for  a  hearing. 

(1)  The  agency  attorney  either  issues 
an  order  imposing  civil  penalty,  or 
another  document  becomes  an  order 
imposing  civil  penalty,  as  described 
below. 

(i)  The  agency  attorney  issues  an 
order  imposing  civil  penalty  if,  in 
response  to  a  notice  of  proposed  civil 
penalty  or  a  final  notice  of  proposed 
civil  penalty,  the  respondent  pays  or 
agrees  to  pay  a  civil  penalty  in  the 
amount  proposed  or  an  agreed  upon 
amount  (other  than  an  agreement  for  a 
compromise  order  under  paragraph  (f) 
of  this  section). 

(ii)  Unless  the  respondent  requests  a 
hearing  not  later  than  15  days  after  the 
date  the  respondent  received  a  final 
notice  of  proposed  civil  penalty,  the 
final  notice  of  proposed  civil  penalty 
becomes  an  order  imposing  civil 
penalty. 

(iii)  Unless  an  appeal  is  filed  with  the 
FAA  decisionmaker  in  accordance  with 
§406.175,  if  the  administrative  law 
judge  finds  that  a  violation  occurred  and 
determines  that  a  civil  penalty,  in  an 
amount  found  appropriate  by  the 
administrative  law  judge,  is  warranted, 
an  initial  decision  of  an  administrative 
law  judge  under  subpart  B  of  this  part 
becomes  an  order  imposing  civil 
penalty. 

(iv)  Unless  a  complaint  is  filed  with 
a  United  States  district  court  in 
accordance  with  §406.176,  if  the  FAA 
decisionmaker  finds  that  a  violation 
occurred  and  determines  that  a  civil 
penalty,  in  an  amount  found 
appropriate  by  the  FAA  decisionmaker, 
is  warranted,  a  final  decision  and  order 
of  the  FAA  decisionmaker  under 
subpart  B  of  this  part  becomes  an  order 
imposing  civil  penalty.  If  a  person  seeks 
judicial  review  not  later  than  60  days 
after  the  final  decision  and  order  has 
been  served  on  the  respondent,  the  final 
decision  and  order  is  stayed. 

(2)  [Reserved] 

(f)  Compromise  order.  The  agency 
attorney  at  any  time  may  agree  to 
compromise  any  civil  penalty  with  no 
finding  of  violation.  Under  such 


agreement,  the  agency  attorney  issues  a 
compromise  order  stating: 

(1)  The  respondent  agrees  to  pay  a 
civil  penalty. 

(2)  The  FAA  makes  no  finding  of  a 
violation. 

(3)  The  compromise  order  may  not  be 
used  as  evidence  of  a  prior  violation  in 
any  subsequent  civil  penalty  action  or 
license  action. 

(g)  Request  for  hearing.  Any 
respondent  who  has  been  issued  a  final 
notice  of  proposed  civil  penalty  may, 
not  later  than  15  days  after  the  date  the 
respondent  received  the  final  notice, 
request  a  heaiing  under  subpart  B  of  this 
part. 

(1)  The  respondent  must  file  a  written 
request  for  hearing  with  the  Docket 
Management  System  (Docket 
Management  System,  U.S.  Department 
of  Transportation,  Room  PL  401 ,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001)  and  must  serve  a  copy  of 
the  request  on  the  agency  attorney. 
Sections  406.113  and  406.115  state  how 
filing  and  service  must  be  done. 

(2)  The  request  for  hearing  must  be 
dated  and  signed. 

(h)  Method  of  payment.  A  respondent 
must  pay  a  civil  penalty  by  check  or 
money  order,  payable  to  the  Federal 
Aviation  Administration. 

(i)  Collection  of  civil  penalties.  If  a 
respondent  does  not  pay  a  civil  penalty 
imposed  by  an  order  imposing  civil 
penalty  or  a  compromise  order  within 
60  days  after  service  of  the  final  order, 
the  FAA  may  refer  the  order  to  the 
United  States  Department  of  Treasury  or 
Department  of  Justice  to  collect  the  civil 
penalty. 

(j)  Exhaustion  of  administrative 
remedies.  A  respondent  may  seek 
judicial  review  of  a  final  decision  and 
order  of  the  FAA  decisionmaker  as 
provided  in  §  406. 1 79.  A  respondent  has 
not  exhausted  administrative  remedies 
for  purposes  of  judicial  review  if  the 
final  order  is  one  of  the  following: 

(1)  An  order  imposing  civil  penalty 
issued  by  an  agency  attorney  under 
paragraph  (e)(l)(i)  of  this  section. 

(2)  A  final  notice  of  proposed  civil 
penalty  that  becomes  an  order  imposing 
civil  penalty  under  paragraph  (e)(l)(ii) 
of  this  section. 

(3)  An  initial  decision  of  an 
administrative  law  judge  that  was  not 
appealed  to  the  FAA  decisionmaker. 

(4)  A  compromise  order  under 
paragraph  (0  of  this  section. 

(k)  Compromise.  The  FAA  may 
compromise  or  remit  a  civil  penalty  that 
has  been  proposed  or  imposed  under 
this  section. 
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§406.10-406.100    [RMerved] 

Subpart  B — Rules  of  Practice  in  FAA 
Space  Transportation  Adjudications 

§406.101     Applicability. 

(a)  Adjudications  to  which  these  rules 
apply.  These  rules  apply  to  the 
following  adjudications: 

(1)  A  civil  penalty  action  in  which  the 
respondent  has  requested  a  hearing 
under  §406.9. 

(2)  [Reserved] 

(b)  [Reserved] 

§406.103    Definitions  that  apply  In  14  CFR 
part  406. 

For  the  purpose  of  this  part. 

Administrative  law  judge  means  an 
administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 
3105. 

Attorney  means  a  person  licensed  by 
a  state,  the  District  of  Columbia,  or  a 
territory  of  the  United  States  to  practice 
law  or  appear  before  the  courts  of  that 
state  or  territory. 

Complainant  in  a  civil  penalty  action 
means  the  proponent  of  the  civil  penalty 
in  the  FAA. 

FAA  decisionmaker  means  the 
Associate  Administrator  for  Commercial 
Space  Transportation,  or  the 
Administrator  of  the  Federal  Aviation 
Administration,  acting  in  the  capacity  of 
the  decisionmaker  on  appeal;  or  a 
person  who  has  been  delegated  the 
authority  to  act  for  the  FAA 
decisioiunaker.  As  used  in  this  part,  the 
FAA  decisionmaker  is  the  ofBcial 
authorized  to  issue  a  final  decision  and 
order  of  the  Secretary  in  an  action. 

Mail  means  U.S.  first  class  mail,  U.S. 
certified  mail,  U.S.  registered  mail,  or  an 
express  courier  service. 

Party  means  the  respondent  or  the 
complainant. 

Personal  delivery  includes  hand- 
delivery  or  use  of  a  same-day  messenger 
service.  "Personal  delivery"  does  not 
include  the  use  of  Govenunent 
interoffice  mail  service. 

Properly  addressed  means  using  an 
address  contained  in  agency  records;  a 
residential,  business,  or  other  address 
used  by  a  person  on  any  document 
submitted  tuider  this  part;  or  any  other 
address  determined  by  other  reasonable 
and  available  means. 

Respondent  means  a  person  who  has 
been  charged  with  a  violation. 

§  406.1 05    Separation  of  functions  for 
prosecuting  civil  penalties  and  advising  ttte 
FAA  decislonmalwr. 

(a)  Agency  attorney.  The  authority  to 
prosecute  civil  penalties  within  the 
FAA  is  exercised  by  an  agency  attorney 
in  accordance  with  §  406.9. 


(1)  The  following  officials  have  the 
authority  to  act  as  the  agency  attorney 
under  this  part:  The  Deputy  Chief 
Counsel;  the  Assistant  Chief  Counsel  for 
Enforcement;  the  Assistant  Chief 
Counsel  for  Regulations;  the  Assistant 
Chief  Coimsel  for  Europe,  Africa,  and 
Middle  East  Area  Office;  each  Regional 
Counsel;  and  each  Center  Counsel.  This 
authority  may  be  delegated  further. 

(2)  An  agency  attorney  may  not 
include: 

(i)  The  Chief  Counsel  or  the  Assistant 
Chief  Coiinsel  for  Litigation; 

(ii)  Any  attorney  on  the  staff  of  the 
Assistant  Chief  Counsel  for  Litigation 
who  advises  the  FAA  decisionmaker 
regarding  an  initial  decision  or  any 
appeal  to  the  FAA  decisionmaker,  or 

(iii)  Any  attorney  who  is  supervised 
in  a  civil  penalty  action  by  a  person 
who  provides  such  advice  to  the  FAA 
decisionmaker  in  that  action  or  a 
factually-related  action. 

(b)  Advisors  to  the  FAA 
decisionmaker. 

(1)  The  Chief  Counsel,  the  Assistant 
Chief  Coimsel  for  Litigation  or  an 
attorney  on  the  staff  of  the  Assistant 
Chief  Coimsel  for  Litigation,  will  advise 
the  FAA  decisionmaker  regarding  an 
initial  decision  or  any  appeal  of  an 
action  to  the  FAA  decisionmaker. 

(2)  An  agency  employee  engaged  in 
the  performance  of  investigative  or 
prosecutorial  functions  must  not,  in  that 
case  or  a  factually-related  case, 
participate  or  give  advice  in  a  decision 
by  the  administrative  law  judge  or  by 
the  FAA  decisionmaker  on  appeal, 
except  as  counsel  or  a  witness  in  the 
public  proceedings. 

§  406.1 07    Appearances  of  parties,  and 
attorneys  and  representatives. 

(a)  Any  party  may  appear  and  be 
heard  in  person. 

(b)  Any  party  may  be  accompanied, 
represented,  or  advised  by  an  attorney 
or  representative  designated  by  the 
party. 

(1)  An  attorney  or  representative  who 
represents  a  party  must  file  a  notice  of 
appearance  in  the  action  with  the 
Docket  Management  System  and  must 
serve  a  copy  of  the  notice  of  appearance 
on  each  other  party  before  participating 
in  any  proceeding  governed  by  this 
subpart. 

(2)  The  attorney  or  representative 
must  include  his  or  her  name,  address, 
and  telephone  number  in  the  notice  of 
appearance. 

(3)  That  attorney  or  representative  in 
any  proceeding  governed  by  this  subpart 
may  examine  the  party. 

(4)  Service  of  a  document  on  the 
party's  attorney  or  representative  is 
considered  to  be  service  on  the  party. 


(c)  An  agency  attorney  represents  the 
complainant. 

§  406.1 09    Administrative  law  judges — 
powers  and  limitations. 

(a)  Powers  of  an  administrative  law 
judge.  In  accordance  with  the  rules  of 
this  subpart,  an  administrative  law 
judge  may: 

(1)  Give  notice  of,  and  hold, 
prehearing  conferences  and  hearings; 

(2)  Adnunister  oaths  and  affirmations; 

(3)  Issue  subpoenas  authorized  by  law 
and  requested  by  the  parties; 

(4)  Rule  on  oners  ot  proof; 

(5)  Receive  relevant  and  material 
evidence; 

(6)  Regulate  the  course  of  the  hearing 
in  accordance  with  the  rules  of  this 
subpart; 

(7)  Hold  conferences  to  settle  or  to 
simplify  the  issues  by  consent  of  the 
parties; 

(8)  Dispose  of  procedural  motions  and 
requests;  and 

19)  Make  findings  of  fact  and 
conclusions  of  law,  and  issue  an  initial 
decision. 

(b)  Duties  to  maintain  the  record.  (1) 
The  administrative  law  judge  must  file 
with  the  DMS,  or  instruct  the  party  to 
file  with  the  DMS,  a  copy  of  each 
document  that  is  submitted  to  the 
administrative  law  judge  that  has  not 
been  filed  with  DMS,  except  the 
portions  of  those  documents  that 
contain  confidential  information. 

(2)  The  administrative  law  judge  must  , 
file  with  the  DMS  a  copy  of  each  ruling 
and  order  issued  by  the  administrative 
law  judge,  except  those  portions  that 
contain  confidential  information. 

(3)  The  administrative  law  judge  must 
file  with  the  DMS,  or  instruct  the  court 
reporter  to  file  with  the  DMS,  a  copy  of 
each  transcript  and  exhibit,  except  those 
portions  that  contain  confidentisd 
information. 

(4)  The  administrative  law  judge  must 
maintain  any  confidential  information 
filed  in  accordance  with  §  406.117  and 
deliver  it  to  the  Assistant  Chief  Counsel 
for  Litigation  when  the  administrative 
law  judge  no  longer  needs  it. 

(c)  Limitations  on  the  power  of  the 
administrative  law  judge.  The 
administrative  law  judge  may  not  issue 
an  order  of  contempt,  award  costs  to  any 
party,  or  impose  any  sanction  not 
specified  in  this  subpart.  If  the 
administrative  law  judge  imposes  any 
sanction  not  specified  in  this  subpart,  a 
party  may  file  an  interlocutory  appeal  of 
right  pursuant  to  §  406.173(c).  This 
section  does  not  preclude  an 
administrative  law  judge  from  issuing 
an  order  that  bars  a  person  from  a 
specific  proceeding  based  on  a  finding 
of  obstreperous  or  disruptive  behavior 
in  that  specific  proceeding. 
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(d)  Disqualification.  The 
administrative  law  judge  may  disqualify 
himself  or  herself  at  any  time.  A  party 
may  file  a  motion,  pursuant  to 
§406.141(f)(8),  requesting  that  an 
administrative  law  judge  be  disqualified 
from  the  proceedings. 

1 406.1 1 1    Signing  documents. 

(a)  Signature  required.  The  party,  or 
the  party's  attorney  or  representative, 
must  sign  each  document  tendered  for 
filing  or  served  on  each  party. 

(b)  Effect  of  signing  a  document.  By 
signing  a  document,  the  party,  or  the 
party's  attorney  or  representative, 
certifies  that  he  or  she  has  read  the 
document  and,  based  on  reasonable' 
inquiry  and  to  the  best  of  that 
individual's  knowledge,  information, 
and  belief,  the  document  is — 

(1)  Consistent  with  these  rules; 

(2)  Warranted  by  existing  law  or  that 
a  good  faith  argument  exists  for 
extension,  modification,  or  reversal  of 
existing  law;  and 

(3)  Not  imreasonable  or  unduly 
burdensome  or  expensive,  not  made  to 
harass  any  person,  not  made  to  cause 
imnecessary  delay,  not  made  to  cause 
needless  increase  in  the  cost  of  the 
proceedings,  or  for  any  other  improper 
purpose. 

(c)  Sanctions.  If  an  individual  signs  a 
document  in  violation  of  this  section, 
the  administrative  law  judge  or  the  FAA 
decisionmaker  must: 

(1)  Strike  the  pleading  signed  in 
violation  of  this  section; 

(2)  Strike  the  request  for  discovery  or 
the  discovery  response  signed  in 
violation  of  this  section  and  preclude 
further  discovery  by  the  party; 

(3)  Deny  the  motion  or  request  signed 
in  violation  of  this  section; 

(4)  Exclude  the  document  signed  in 
violation  of  this  section  from  the  record; 

(5)  Dismiss  the  interlocutory  appeal 
and  preclude  further  appeal  on  that 
issue  by  the  party  who  filed  the  appeal 
until  an  initial  decision  has  been 
entered  on  the  record;  or 

(6)  Dismiss  the  appeal  of  the 
administrative  law  judge's  initial 
decision  to  the  FAA  decisionmaker. 

f  406.1 1 3    Filing  documents  with  the 
Docket  IManagement  System  (DMS)  and 
sending  documents  to  the  administrative 
law  Judge  and  Assistant  Chief  Counsel  for 
Litigation. 

(a)  The  Docket  Management  System 
(DMS).  (1)  Documents  filed  in  a  civil 
penalty  adjudication  are  kept  in  the 
Docket  Management  System  (DMS), 
except  for  documents  that  contain 
confidential  information  in  accordance 
with  §406.117.  The  DMS  is  an 
electronic  docket.  Dociunents  that  are 


filed  are  scanned  into  the  electronic 
docket  and  an  index  is  made  of  all 
documents  that  have  been  filed  so  that 
any  person  may  view  the  index  and 
documents  as  provided  in  paragraph  (f) 
of  this  section. 

(2)  A  party  is  not  required  to  file 
written  interrogatories  and  responses, 
requests  for  production  of  documents  or 
tangible  items  and  responses,  and 
requests  for  admission  and  responses 
with  the  Docket  Management  System  or 
submit  them  to  administrative  law 
judge,  except  as  provided  in  §  406.143. 

(b)  Method  of  filing.  A  person  filing  a 
document  must  mail  or  personally 
deliver  the  signed  tiriginal  and  one  copy 
of  each  document  to  the  DMS  at  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Plaza  Level  401,  400 
7th  Street,  SW.,  Washington,  DC  20590- 
0001.  A  person  must  serve  a  copy  of 
each  document  on  each  parfy  in 
accordance  with  §  406.115. 

(c)  Date  of  filing.  The  date  of  filing  is 
the  date  of  personal  delivery;  or  if 
mailed,  the  mailing  date  shown  on  any 
certificate  of  service,  the  date  shown  on 
the  postmark  if  there  is  no  certificate  of 
service,  or  other  mailing  date  shown  by 
other  evidence  if  there  is  no  certificate 
of  service  or  postmark.  The  date  shown 
in  the  DMS  index  is  not  necessarily  the 
date  of  service.  It  is  the  date  the  DMS 
received  the  document. 

(d)  Form.  DMS  scans  the  documents 
into  its  electronic  docket.  To  ensure  that 
DMS  can  scan  the  document  and 
correctly  identify  it  in  the  index,  each 
person  filing  a  document  must  comply 
with  the  following: 

(1)  Each  document  must  be  legible.  It 
may  be  handwrritten,  typewritten,  or 
printed  from  a  computer. 

(2)  Each  document  must  have  a 
caption  on  its  first  page,  clearly  visible, 
with  the  following  information: 

(i)  "FAA  Space  Adjudication." 

(ii)  Case  name,  sucn  as  "In  the  matter 
of  X  Corporation." 

(iii)  FAA  Case  Number  and  DMS 
docket  number,  if  assigned. 

(iv)  Name  of  the  document  being 
filed,  including  the  party  filing  the 
document,  sudb  as  "Respondent's 
Motion  to  Dismiss." 

(v)  "Confidential  information  filed 
with  administrative  law  judge"  or 
"Confidential  information  filed  with 
Assistant  Chief  Counsel  for  Litigation" 
if  the  party  is  filing  confidential 
information  under  §  406.117. 

(3)  The  document  must  be  capable  of 
being  scaimed  aiid  be  easy  to  read  both 
in  paper  form  and  as  scanned  into  the 
electronic  docket.  A  document  that 
meets  the  following  specifications  is 
capable  of  being  scaimed  using 
automatic  feeders  and  is  easy  to  read 


both  in  paper  form  and  as  scaimed  into 
the  electronic  docket.  Documents  that 
do  not  meet  these  specifications  may 
not  be  legible. 

(i)  On  white  paper. 

(ii)  On  paper  not  larger  than  8  Vz  by  1 1 
inches. 

(iii)  In  black  ink. 

(iv)  Text  double-spaced.  Footnotes 
and  long  quotes  may  be  single  spaced. 

(v)  At  least  12  point  type. 

(vi)  Margins  at  least  1  inch  on  each 
side. 

(vii)  The  original  not  bound  or  hole- 
punched,  only  held  together  with 
removable  metal  clips  or  the  like.  The 
copy  that  is  filed  or  sent  to  the 
administrative  law  judge  or  Assistant 
Chief  Counsel  for  Litigation,  and  the 
copy  served  on  another  party,  need  not 
meet  this  specification. 

(viii)  The  original  has  no  tabs.  The 
copy  that  is  filed  or  sent  to  the 
administrative  law  judge  or  Assistant 
Chief  Counsel  for  Litigation,  and  the 
copy  served  on  another  party,  need  not 
meet  this  specification. 

(e)  Sending  documents  to  the 
administrative  law  judge  or  Assistant 
Chief  Counsel  for  Litigation.  Sending  the 
document  directly  to  the  administrative 
law  judge  or  to  the  Assistant  Chief 
Counsel  for  Litigation  is  not  a  substitute 
for  filing  the  original  with  the  DMS, 
except  for  confidential  information 
under  §406.117. 

(f)  Viewing  and  copying  the  record. 
Any  person  may  view  and  copy  the 
record,  except  for  confidential 
information,  as  follows: 

(1)  During  regular  business  hours  at 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Plaza 
Level  401.  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 

(2)  Through  the  Internet  at  http:// 
dms.dot.gov.. 

(3)  By  requesting  it  from  the  Docket 
Management  System  and  paying 
reasonable  costs. 

§  406.1 1 5    Serving  documents  on  ottMr 
parties. 

(a)  Service  required.  A  person  must 
serve  on  each  other  party  at  the  time  of 
filing  a  copy  of  any  document  filed  with 
the  Docket  Management  System.  Service 
on  a  party's  attorney  or  representative  of 
record  is  adequate  service  on  the  party. 

(b)  Method  of  service.  A  person  must 
serve  documents  by  personal  delivery  or 
by  mail. 

(c)  Certificate  of  service.  A  person 
may  attach  a  certificate  of  service  to  a 
document  filed  with  the  DMS.  Any 
certificate  of  service  must  include  a 
statement,  dated  and  signed  by  the 
individual  filing  the  document,  that  the 
document  was  served  on  each  party,  the 
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method  of  service,  and  the  date  of 
service. 

(d)  Date  of  service.  The  date  of  service 
is  the  date  of  personal  delivery;  or  if 
mailed,  the  mailing  date  shown  on  the 
certificate  of  service,  the  date  shown  on 
the  postmark  if  there  is  no  certificate  of 
service,  or  other  mailing  date  shown  by 
other  evidence  if  there  is  no  certificate 
of  service  or  postmark.  The  date  shown 
in  the  DMS  index  is  not  necessarily  the 
date  of  service.  It  is  the  date  the  DMS 
received  the  document. 

(e)  Additional  time  after  service  by 
mail.  Whenever  a  party  has  a  right  or  a 
duty  to  act  or  to  make  any  response 
within  a  prescribed  period  after  service 
by  mail,  or  on  a  specified  date  after 
service  by  mail,  5  days  is  added  to  the 
prescribed  period. 

(f)  Service  by  the  administrative  law 
judge.  The  administrative  law  judge 
must  serve  a  copy  of  each  document 
including,  but  not  limited  to,  notices  of 
pre-hearing  conferences  and  hearings, 
rulings  on  motions,  decisions,  and 
orders,  upon  each  party  to  the 
proceedings  by  personal  delivery  or  by 
mail. 

(g)  Senice  made.  A  document  is 
deemed  served  in  accordance  with  this 
subpart  if  it  was  properly  addressed; 
was  sent  in  accordance  with  this 
subpart;  and  was  returned,  not  claimed, 
or  refused.  Service  is  considered  valid 
as  of  the  date  and  the  time  that  the 
document  was  mailed,  or  personal 
delivery  of  the  document  was  refused. 

(h)  Presumption  of  service.  There  is  a 
presumption  of  service  where  a  party  or 
a  person,  who  customarily  receives 
mail,  or  receives  it  in  the  ordinary 
course  of  business,  at  either  the  person's 
residence  or  the  person's  principal  place 
of  business,  acknowledges  receipt  of  the 
document. 

S  406.1 17    Confldwitial  Infonnation. 

(a)  Filing  confidential  infonnation.  If 
a  party  wants  certain  information  that 
the  party  is  filing  not  made  available  to 
the  public,  the  party  must  do  the 
following: 

(1)  Place  the  information  in  a  separate 
sealed  envelope  and  clearly  mark  the 
envelope  "C0^4FIDE^^^AL."  At  least 
the  first  page  of  the  dociunent  in  the 
envelope  also  must  be  marked 
"CONFIDENTIAL." 

(2)  Attach  to  this  envelope  a  cover 
document  marked  "Confidential 
information  filed  with  administrative 
law  judge"  or  "Confidential  information 
filed  with  Assistant  Chief  Counsel  for 
Litigation."  The  cover  document  must 
include,  at  the  least,  a  short  statement 
of  what  is  being  filed,  such  as 
"Respondent's  motion  for 
confidentiality  order." 


(3)  Unless  such  a  motion  has  already 
been  granted,  enclose  a  motion  for 
confidentiality  order  in  accordance  with 
paragraph  (c)  of  this  section.  The  motion 
must  be  in  the  sealed  envelope  if  it 
contains  confidential  infonnation; 
otherwise  the  motion  must  be  outside  of 
the  sealed  envelope. 

(b)  Marked  information  not  made 
public.  If  a  party  files  a  document  in  a 
sealed  envelope  clearly  marked 
"CONFIDENTIAL"  the  document  may 
not  be  made  available  to  the  public 
unless  and  until  the  administrative  law 
judge  or  the  FAA  decisionmaker  decides 
it  may  be  made  available  to  the  public 
in  accordance  with  49  U.S.C.  70114. 

(c)  Motion  for  confidentiality  order.  If 
a  party  is  filing,  is  requested  to  provide 
in  discovery,  or  intends  to  offer  at  the 
hearing,  information  that  the  party  does 
not  wish  to  be  available  to  the  public, 
the  party  must  file  a  motion  for  a 
confidentiality  order. 

(1)  The  party  must  state  the  specific 
grounds  for  withholding  the  information 
fitim  the  public. 

(2)  If  the  party  claims  that  the 
infonnation  is  protected  under  49  U.S.C. 
70114,  and  if  both  the  complainant  and 
the  respondent  agree  that  the 
information  is  protected  under  that 
section,  the  administrative  law  judge 
must  grant  the  motion.  If  one  party  does 
not  agree  that  the  information  is 
protected  under  49  U.S.C.  70114  the 
administrative  law  judge  must  decide. 
Either  party  may  file  an  interlocutory 
appeal  of  right  under  §  406.173(c). 

(3)  If  the  party  claims  that  the 
information  should  be  protected  on 
grounds  other  than  those  provided  by  49 
U.S.C.  70114  the  administrative  law 
judge  must  grant  the  motion  if,  based  on 
the  motion  and  any  response  to  the 
motion,  the  administrative  law  judge 
determines  that  disclosure  would  be 
detrimental  to  safety,  disclosure  would 
not  be  in  the  public  interest,  or  that  the 
infonnation  is  not  otherwise  required  to 
be  made  available  to  the  public. 

(4)  If  the  administrative  law  judge 
determines  that  the  information  is  not 
necessary  to  decide  the  case  or  would 
not  otherwise  lead  to  the  discovery  of 
relevant  material,  the  administrative  law 
judge  must  preclude  any  inquiry  into 
the  matter  by  any  party. 

(5)  If  the  administrative  law  judge 
determines  that  the  requested  material 
may  be  disclosed  during  discovery,  the 
administrative  law  judge  may  order  that 
the  material  may  be  discovered  and 
disclosed  under  limited  conditions  or 
may  be  used  only  under  certain  terms 
and  conditions. 

(6)  If  the  administrative  law  judge 
determines  that  the  requested  material 
is  necessary  to  decide  the  case,  or  would 


otherwise  lead  to  the  discovery  of 
relevant  material,  and  that  a 
confidentiality  order  is  warranted,  the 
administrative  law  judge  must — 

(i)  Provide  an  opporttmity  for  review 
of  the  dociunent  by  the  attorneys  of 
record  off  the  record. 

(ii)  Provide  procediues  for  excluding 
the  information  bom  the  record,  or 
order  that  portion  of  the  record  that 
includes  confidential  information  be 
closed. 

(iii)  Order  that  the  parties  must  not 
disclose  the  infonnation  in  any  manner 
and  the  parties  must  not  use  the 
information  in  any  other  proceeding. 

(7)  If  an  administrative  law  judge 
orders  a  record  closed,  in  whole  or  in 
part: 

(i)  The  closed  record  is  not  available 
to  the  public. 

(ii)  The  closed  record  is  available  to 
the  parties'  attorneys  of  record. 

(iii)  The  administrative  law  judge  may 
determine  whether  the  closed  record  is 
available  to  the  parties,  the  parties' 
representatives,  or  other  persons  such  as 
witnesses  for  a  party. 

(iv)  No  party,  attorney  of  record, 
representative  of  record,  or  person  who 
receives  information  from  such  persons, 
may  disclose  information  that  has  been 
protected  under  this  section  except  to  a 
person  authorized  by  this  section  or  the 
administrative  law  judge  to  receive  it. 

(v)  If  a  person  other  man  one 
authorized  by  this  section  desires  to 
view  or  copy  a  closed  record,  the  person 
must  file  a  motion  to  open  the  record. 

§406.119    Computation  of  time. 

(a)  This  section  applies  to  any  period 
of  time  prescribed  or  allowed  by  this 
subpart,  by  notice  or  order  of  the 
administrative  law  judge  or  the  FAA 
decisionmaker,  or  by  any  applicable 
statute. 

(b)  The  date  of  an  act,  event,  or 
default,  after  which  a  designated  time 
period  begins  to  run,  is  not  included  in 
a  computation  of  time  under  this 
subpart. 

(c)  The  last  day  of  a  time  period  is 
included  in  a  computation  of  time 
unless  it  is  a  Satiuday,  Sunday,  or  a 
legal  holiday.  If  the  last  day  of  the  time 
period  is  a  Satiu-day,  Sunday,  or  legal 
holiday,  the  time  period  nms  imtil  the 
end  of  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  legal  holiday. 

§  406.1 21     Extmsion  of  time. 

Before  an  appeal  is  filed  with  the  FAA 
decisionmaker,  the  parties  may  seek  an 
extension  of  time  as  follows: 

(a)  Extension  of  time  by  agreement  of 
the  parties.  The  parties  may  agree  to 
extend  for  a  reasonable  period  the  time 
for  filing  a  document  under  this  subpart 
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with  the  agreement  of  the  administrative 
law  judge.  The  party  seeking  the 
extension  of  time  must  submit  a  draft 
order  to  the  administrative  law  judge  for 
signatine,  file  it  with  the  Docket 
Management  System,  and  serve  it  on 
each  party. 

(b)  Motion  for  extension  of  time.  If  the 
parties  do  not  agree  to  an  extension  of 
time  for  filing  a  dociunent,  a  party 
desiring  an  extension  may  file  with  the 
Docket  Management  System  and  serve  a 
written  motion  for  an  extension  of  time 
not  later  than  7  days  before  the 
document  is  due  unless  good  cause  for 
the  late  filing  is  shown.  "The 
administrative  law  judge  may  grant  the 
extension  of  time  if  good  cause  for  the 
extension  is  shown. 

(c)  Failure  to  rule.  If  the 
administrative  law  judge  fails  to  rule  on 
a  written  motion  for  an  extension  of 
time  by  the  date  the  dociunent  is  due, 
the  motion  for  an  extension  of  time  is 
granted  for  no  more  than  20  days  after 
the  original  date  the  dociunent  was  to  be 
filed. 

§406.123    Waivers. 

Waivers  of  any  rights  provided  by 
statute  or  regulation  must  be  in  writing 
or  by  stipulation  made  at  a  hearing  and 
entered  into  the  record.  The  parties 
must  set  forth  the  precise  terms  of  the 
waiver  and  any  conditions. 

§  406.1 27    Complaint  and  answer  in  civil 
penalty  adjudications. 

(a)  Complaint. 

(1)  Filing.  The  complainant  must  file 
the  original  and  one  copy  of  the 
complaint  with  the  Docket  Management 
System,  or  may  file  a  written  motion 
pursuant  to  §406.141(0(1)  instead  of 
filing  a  complaint,  not  later  than  20  days 
after  receipt  by  the  complainant  of  a 
request  for  hearing.  The  complainant 
should  suggest  a  location  for  the  hearing 
when  filing  the  complaint. 

(2)  Senrice.  The  complainant  must 
personally  deliver  or  mail  a  copy  of  the 
complaint  to  the  respondent,  or  the 
respondent's  attorney  or  representative 
who  has  filed  a  notice  of  appearance  in 
accordance  with  §406.107. 

(3)  Contents  of  complaint.  The  final 
notice  of  proposed  civil  penalty  issued 
under  §  406.9(d)  may  be  filed  as  the 
complaint.  A  complaint  must  set  forth 
the  following  in  sufficient  detail  to 
provide  notice: 

(i)  The  facts  alleged. 

(ii)  Any  requirement  of  the  Act,  a 
regulation  issued  under  the  Act,  or  any 
term  or  condition  of  a  license  issued  or 
transferred  under  the  Act  allegedly 
violated  by  the  respondent. 

(iii)  The  proposed  civil  penalty. 

(b)  Answer— (1)  Time  for  filing.  The 
respondent  must  file  an  answer  to  the 


complaint,  or  may  file  a  written  motion 
pursuant  to  §  406.141(f)(2)  instead  of 
filing  an  answer,  not  later  than  30  days 
after  service  of  the  complaint. 

(2)  Form.  The  answer  must  be  in 
writing.  The  answer  may  be  in  the  form 
of  a  letter  but  must  be  dated  and  signed 
by  the  person  responding  to  the 
complaint.  The  answer  must  be  legible, 
and  may  be  handwritten,  typed,  or 
printed  bora  a  computer. 

(3)  Filing  and  service.  A  respondent 
must  file  the  answer  with  the  Docket 
Management  System  and  serve  a  copy  of 
the  answer  on  the  agency  attorney  who 
filed  the  complaint. 

(4)  Contents  of  answer. — (i)  Specific 
denial  of  allegations  required.  "The 
respondent  must  admit,  deny,  or  state 
that  the  respondent  is  without  sufficient 
knowledge  or  information  to  admit  or 
deny,  each  numbered  paragraph  of  the 
complaint.  Any  statement  or  allegation 
contained  in  the  complaint  that  is  not 
specifically  denied  in  the  answer 
constitutes  an  admission  of  the  truth  of 
that  allegation.  An  administrative  law 
judge  shall  treat  a  general  denial  of  the 
complaint  as  a  failure  to  file  an  answer. 

(ii)  Affirmative  defenses.  The  answer 
must  specifically  state  any  affirmative 
defense  that  the  respondent  asserts. 

(iii)  Request  for  relief.  The  answer 
may  include  a  brief  statement  of  any 
relief  requested. 

(iv)  Hearing  location.  The  respondent 
should  suggest  a  location  for  the  hearing 
when  filing  the  answer. 

(5)  Failure  to  file  answer.  A 
respondent's  failure  to  file  an  answer 
without  good  cause  constitutes  an 
admission  of  the  truth  of  each  allegation 
contained  in  the  complaint. 

§  406.1 33    An>endment  of  pleadings. 

(a)  Time.  A  party  must  file  with  the 
Docket  Management  System  and  serve 
on  each  other  party  any  amendment  to 
a  complaint  or  an  answer  as  follows: 

(1)  Not  later  than  15  days  before  the 
scheduled  date  of  a  hearing,  a  party  may 
amend  a  complaint  or  an  answer 
without  the  consent  of  the 
administrative  law  judge. 

(2)  Less  than  15  days  before  the 
scheduled  date  of  a  hearing,  the 
administrative  law  judge  may  allow 
amendment  of  a  complaint  or  an  answer 
only  for  good  cause  shown  in  a  motion 
to  amend. 

(b)  Responses.  The  administrative  law 
judge  must  allow  a  reasonable  time,  but 
not  more  than  20  days  fi-om  the  date  of 
filing,  for  other  parties  to  respond  to  an 
amendment  to  a  complaint  or  answer. 

§406.135    Withdrawal  of  complaint  or 
request  for  hearing. 

At  any  time  before  or  during  a 
hearing,  the  complainant  may  withdraw 


a  complaint  or  a  party  may  withdraw  a 
request  for  a  hearing  without  the 
consent  of  the  administrative  law  judge. 
If  the  complainant  withdraws  the 
complaint  or  a  party  withdraws  the 
request  for  a  hearing  and  the  answer,  the 
administrative  law  judge  must  dismiss 
the  proceedings  under  this  subpart  with 
prejudice. 

§406.137    Intervention. 

(a)  A  person  may  file  with  the  Docket 
Management  System  and  serve  on  each 
other  party  a  motion  for  leave  to 
intervene  as  a  party  in  an  adjudication. 
Except  for  good  cause  shown,  a  motion 
for  leave  to  intervene  must  be  filed  not 
later  than  10  days  before  the  hearing. 

(b)  The  administrative  law  judge  may 
grant  a  motion  for  leave  to  intervene  if 
the  administrative  law  judge  finds 
that— 

(1)  Intervention  will  not  unduly 
broaden  the  issues  or  delay  the 
proceedings,  and 

(2)  The  intervener  will  be  bound  by 
any  order,  or  decision  entered  in  the 
action  or  the  intervener  has  a  property, 
financial,  or  other  legitimate  interest 
that  may  not  be  addressed  adequately  by 
the  parties. 

(c)  The  administrative  law  judge  may 
determine  the  extent  to  which  an 
intervener  may  participate  in  the 
proceedings. 

§  406.1 39    Joint  procedural  or  discovery 
schedule. 

(a)  General.  The  parties  may  agree  to 
submit  a  schedule  for  filing  all 
prehearing  motions  or  for  conducting 
discovery  or  both. 

(b)  Form  and  content  of  schedule.  If 
the  parties  agree  to  a  joint  procedural  or 
discovery  schedule,  one  of  the  parties 
must  fUe  with  the  Docket  Management 
System  and  serve  the  joint  schedule, 
setting  forth  the  dates  to  which  the 
parties  have  agreed.  One  of  the  parties 
must  draft  an  order  establishing  a  joint 
schedule  for  the  administrative  law 
judge. 

(1 )  The  joint  schedule  may  include, 
but  need  not  be  limited  to,  times  for 
requests  for  discovery,  any  objections  to 
discovery  requests,  responses  to 
discovery  requests,  submission  of 
prehearing  motions,  responses  to 
prehearing  motions,  exchange  of 
exhibits  to  be  introduced  at  the  hearing, 
and  lists  of  witnesses  that  may  be  called 
at  the  hearing. 

(2)  Each  party  must  sign  the  original 
joint  schedule. 

(c)  Time.  The  parties  may  agree  to 
submit  all  prehearing  motions  and 
responses  and  may  agree  to  close 
discovery  in  the  proceedings  under  the 
joint  schedule  within  a  reasonable  time 
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before  the  date  of  the  hearing,  but  not 
later  than  15  days  before  the  hearing. 

(d)  Order  establishing  joint  schedule. 
The  administrative  law  judge  must 
approve  the  joint  schedule  filed  by  the 
parties  by  signing  the  joint  schedule  and 
filing  it  with  the  Docket  Management 
System. 

(e)  Disputes.  The  administrative  law 
judge  must  resolve  any  dispute 
regarding  discovery  or  regarding 
compliance  with  the  joint  schedule  as 
soon  as  possible  so  that  the  parties  may 
continue  to  comply  with  the  joint 
schedule. 

(f)  Sanctions  for  failure  to  comply 
with  joint  schedule.  If  a  party  fails  to 
comply  with  the  order  establishing  a 
joint  schedule,  the  administrative  law 
judge  may  direct  that  party  to  comply 
with  a  motion  to  compel  discovery;  or, 
limited  to  the  extent  of  the  party's 
failure  to  comply  with  a  motion  or 
discovery  request,  the  administrative 
law  judge  may: 

(1)  Strike  that  portion  of  a  party's 
pleadings; 

(2)  Preclude  prehearing  or  discovery 
motions  by  that  party; 

(3)  Preclude  admission  of  that  portion 
of  a  party's  evidence  at  the  hearing;  or 

(4)  Preclude  that  portion  of  the 
testimony  of  that  party's  witnesses  at 
the  hearing. 

1406.141    notions. 

(a)  General.  A  party  applying  for  an 
order  or  ruling  not  specifically  provided 
in  this  subpart  must  do  so  by  motion. 

A  party  must  comply  with  the 
requirements  of  this  section  when  filing 
a  motion  for  consideration  by  the 
administrative  law  judge  or  the  FAA 
decisionmaker  on  appeal. 

(b)  Co/ite/ite.  A  party  must  state  the 
relief  sought  by  the  motion  and  the 
particular  groimds  supporting  that 
relief.  If  a  party  has  evidence  in  support 
of  a  motion,  the  party  must  attach  any 
evidence,  including  affidavits,  to  the 
motion. 

(c)  Form  and  time.  Except  for  oral 
motions  heard  on  the  record,  a  motion 
made  prior  to  the  hearing  must  be  in 
writing.  Unless  otherwise  agreed  by  the 
parties  or  for  good  cause  shown,  a  party 
must  file  any  prehearing  motion  with 
the  Docket  Management  System  and 
serve  each  other  party  not  later  than  30 
days  before  the  hearing. 

(d)  Answers  to  motions.  Any  party 
may  file  and  serve  an  answer,  with 
affidavits  or  other  evidence  in  support 
of  the  answer,  not  later  than  10  days 
after  service  of  a  written  motion  on  that 
party.  When  a  motion  is  made  during  a 
hearing,  the  answer  may  be  made  at  the 
bearing  on  the  record,  orally  or  in 
writing,  within  a  reasonable  time 


determined  by  the  administrative  law 
judge. 

(e)  Rulings  on  motions.  The 
administrative  law  judge  must  rule  on 
all  motions  as  follows: 

(1)  Discovery  motions.  The 
administrative  law  judge  must  resolve 
all  pending  discovery  motions  not  later 
than  10  days  before  the  hearing. 

(2)  Prehearing  motions.  The 
administrative  law  judge  must  resolve 
all  pending  prehearing  motions  not  later 
than  7  days  before  the  hearing.  If  the 
administrative  law  judge  issues  a  ruling 
or  order  orally,  the  administrative  law 
judge  must  serve  a  written  copy  of  the 
ruling  or  order,  within  3  days,  on  each 
party.  In  all  other  cases,  the 
administrative  law  judge  must  issue 
rulings  and  orders  in  writing  and  must 
serve  a  copy  of  the  ruling  or  order  on 
each  party. 

(3)  Motions  made  during  the  hearing. 
The  administrative  law  judge  may  issue 
rulings  and  orders  on  motions  made 
diuing  the  hearing  orally.  Oral  rulings 
or  orders  on  motions  must  be  made  on 
the  record. 

(f)  Specific  motions. — (1) 
Complainant's  motion  to  dismiss  a 
request  for  a  hearing  as  prematurely 
filed.  The  complainant  may  file  a 
motion  to  dismiss  a  request  for  a  hearing 
as  prematurely  filed  instead  of  filing  a 
complaint.  If  the  motion  is  not  granted, 
the  complainant  must  file  the  complaint 
and  must  serve  a  copy  of  the  complaint 
on  each  party  not  later  than  10  days 
after  service  of  the  administrative  law 
judge's  ruling  or  order  on  the  motion  to 
dismiss.  If  the  motion  to  dismiss  is 
granted  and  the  proceedings  are 
terminated  without  a  hearing,  the 
respondent  may  file  an  appeal  in 
accordance  with  §406.175.  If  required 
by  the  decision  on  appeal,  the 
complainant  must  file  a  complaint  and 
must  serve  a  copy  of  the  complaint  on 
each  party  not  later  than  10  days  after 
service  of  the  decision  on  appeal. 

(2)  Respondent's  motions  instead  of 
an  answer.  A  respondent  may  file  one 
or  more  of  the  following  motions 
instead  of  filing  an  answer.  If  the 
administrative  law  judge  denies  the 
motion,  the  respondent  must  file  an 
answer  not  later  than  10  days  after 
service  of  the  denial  of  the  motion. 

(i)  Respondent's  motion  to  dismiss 
complaint  for  failure  to  state  a  claim  for 
which  a  civil  penalty  may  be  imposed. 
A  respondent  may  file  a  motion  to 
dismiss  the  complaint  for  failure  to  state 
a  claim  for  which  a  civil  penalty  may  be 
imposed  instead  of  filing  an  answer. 
The  motion  must  show  that  the 
complaint  fails  to  state  a  violation  of  the 
Act,  a  regulation  issued  under  the  Act, 


or  any  term  or  condition  of  a  license 
issued  or  transferred  under  the  Act. 

(ii)  Respondent's  motion  to  dismiss 
allegations  or  complaint  for  staleness. 
Instead  of  filing  an  answer  to  the 
complaint,  a  respondent  may  move  to 
dismiss  the  complaint,  or  that  part  of 
the  complaint  that  alleges  a  violation 
that  occurred  more  than  5  years  before 
an  agency  attorney  issued  a  notice  of 
proposed  civil  penalty  to  the 
respondent,  as  provided  by  28  U.S.C. 
2462. 

(iii)  Respondent's  motion  for  more 
definite  statement.  A  respondent  may 
file  a  motion  requesting  a  more  definite 
statement  of  the  allegations  contained  in 
the  complaint  instead  of  filing  an 
answer.  The  respondent  must  set  forth, 
in  detail,  the  indefinite  or  uncertain 
allegations  contained  in  a  complaint  or 
response  to  any  pleading  and  must 
submit  the  details  that  the  party  believes 
would  make  the  allegation  or  response 
definite  and  certain.  If  the 
administrative  law  judge  grants  the 
motion,  the  complainant  must  supply  a 
more  definite  statement  not  later  than 
15  days  after  service  of  the  ruling 
granting  the  motion.  If  the  complainant 
fails  to  supply  a  more  definite 
statement,  the  administrative  law  judge 
must  strike  the  allegations  in  the 
complaint  to  which  the  motion  is 
directed.  If  the  administrative  law  judge 
denies  the  motion,  the  respondent  must 
file  an  answer  and  must  serve  a  copy  of 
the  answer  on  each  party  not  later  than 
10  days  after  service  of  the  order  of 
denial. 

(3)  Other  motions  to  dismiss.  A  party 
may  file  a  motion  to  dismiss,  specifying 
the  grounds  for  dismissal. 

(4)  Complainant's  motion  for  more 
definite  statement.  The  complainant 
may  file  a  motion  requesting  a  more 
definite  statement  if  an  answer  fails  to 
respond  clearly  to  the  allegations  in  the 
complaint.  The  complainant  must  set 
forth,  in  detail,  the  indefinite  or 
uncertain  allegations  contained  in  the 
answer  and  must  submit  the  details  that 
the  complainant  believes  would  make 
the  allegation  or  response  definite  and 
certain.  If  the  administrative  law  judge 
grants  the  motion,  the  respondent  must 
supply  a  more  definite  statement  not 
later  than  15  days  after  service  of  the 
ruling  on  the  motion.  If  the  respondent 
fails  to  supply  a  more  definite 
statement,  the  administrative  law  judge 
must  strike  those  statements  in  the 
answer  to  which  the  motion  is  directed. 
An  administrative  law  judge  shall  treat 
a  respondent's  failiu«  to  supply  a  more 
definite  statement  as  an  admission  of 
imanswered  allegations  in  the 
complaint. 
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(5)  Other  motions  for  more  definite 
statement.  A  party  may  file  a  motion  for 
more  definite  statement  of  any  pleading 
that  requires  or  permits  a  response 
under  this  subpart.  A  party  must  set 
forth,  in  detail,  each  indefinite  or 
uncertain  allegation  contained  in  a 
pleading  or  response  and  must  submit 
the  details  that  would  make  each 
allegation  definite  and  certain. 

{6j  Motion  to  strike.  Any  party  may 
make  a  motion  to  strike  any  insufficient 
allegation  or  defense,  or  any  redimdant, 
immaterial,  or  irrelevant  matter  in  a 
pleading.  A  party  must  file  a  motion  to 
strike  and  must  serve  a  copy  on  each 
party  before  a  response  to  that  pleading 
is  required  imder  this  subpart  or,  if  a 
response  is  not  required,  not  later  than 
10  days  after  service  of  the  pleading. 

(7)  Motion  for  decision.  A  party  may 
make  a  motion  for  decision,  regarding 
all  or  any  part  of  the  proceedings,  at  any 
time  before  the  administrative  law  judge 
has  issued  an  initial  decision  in  the 
proceedings.  The  administrative  law 
judge  must  grant  a  party's  motion  for 
decision  if  the  pleadings,  depositions, 
answers  to  interrogatories,  admissions, 
matters  that  the^ministrative  law 
judge  has  officially  noticed,  or  evidence 
introduced  diuing  the  hearing  show  that 
there  is  no  genuine  issue  of  material  fact 
and  that  the  party  making  the  motion  is 
entitled  to  a  decision  as  a  matter  of  law. 
The  party  making  the  motion  for 
decision  has  the  biuden  of  showing  that 
there  is  no  genuine  issue  of  material  fact 
disputed  by  the  parties. 

(8)  Motion  for  disqualification.  A 
party  may  file  a  motion  for 
disqualification.  A  party  may  file  the 
motion  at  any  time  after  the 
administrative  law  judge  has  been 
assigned  to  the  proceedings  but  must 
make  the  motion  before  the 
administrative  law  judge  files  an  initial 
decision  in  the  proceedings. 

(i)  Motion  and  supporting  affidavit.  A 
party  must  state  the  grounds  for 
disqualification,  including,  but  not 
limited  to,  personal  bias,  pecuniary 
interest,  or  other  factors  showing  reason 
for  disqualification,  in  the  motion  for 
disqualification.  A  party  must  submit  an 
affidavit  with  the  motion  for 
disqualification  that  sets  forth,  in  detail, 
the  matters  alleged  to  constitute  grounds 
for  disqualification. 

(ii)  Answer.  A  party  may  respond  to 
the  motion  for  disqualification  not  later 
than  5  days  after  service  of  the  motion 
for  disqualification. 

(iii)  Decision  on  motion  for 
disqualification.  The  administrative  law 
judge  must  issue  a  decision  on  the 
motion  for  disqualification  not  later 
than  15  days  after  the  motion  has  been 
filed.  If  the  administrative  law  judge 


finds  that  the  motion  for 
disqualification  and  supporting  affidavit 
show  a  basis  for  disqualification,  the 
administrative  law  judge  must  withdraw 
from  the  proceedings  inunediately.  If 
the  administrative  law  judge  finds  that 
disqualification  is  not  warranted,  the 
administrative  law  judge  must  deny  the 
motion  and  state  the  groimds  for  the 
denial  on  the  record.  If  the 
administrative  law  judge  fails  to  rule  on 
a  party's  motion  for  disqualification 
within  15  days  after  the  motion  has 
been  filed,  the  motion  is  granted. 

§406.143    Discovery. 

(a)  Initiation  of  discovery.  Any  party 
may  initiate  discovery  described  in  this 
section,  without  the  consent  or  approval 
of  the  administrative  law  judge,  at  any 
time  after  a  complaint  has  been  filed. 

(b)  Methods  of  discovery.  The 
following  methods  of  discovery  are 
permitted  under  this  section: 
depositions  on  oral  examination  or 
written  questions  of  any  person;  written 
interrogatories  directed  to  a  party; 
requests  for  production  of  documents  or 
tangible  items  to  any  person;  and 
requests  for  admission  by  a  party.  A 
party  is  not  required  to  file  written 
interrogatories  and  responses,  requests 
for  production  of  documents  or  tangible 
items  and  responses,  and  requests  for 
admission  and  responses  with  the 
Docket  Management  System  or  submit 
any  of  them  to  the  administrative  law 
judge.  In  the  event  of  a  discovery 
dispute,  a  party  must  attach  a  copy  of 
these  documents  in  support  of  a  motion 
filed  under  this  section. 

(c)  Service  on  the  agency.  A  party 
must  serve  each  discovery  request 
directed  to  the  agency  or  any  agency 
employee  with  the  agency  attorney. 

(a)  Time  for  response  to  discovery 
request.  UrJess  otherwise  directed  by 
this  subpart  or  agreed  by  the  parties,  a 
party  must  respond  to  a  request  for 
discovery,  including  filing  objections  to 
a  request  for  discovery,  not  later  than  30 
days  after  service  of  the  request. 

(e)  Scope  of  discovery.  Subject  to  the 
limits  on  discovery  set  forth  in 
paragraph  (f)  of  this  section,  a  party  may 
discover  any  matter  that  is  not 
privileged  and  that  is  relevant  to  the 
subject  matter  of  the  proceeding.  A 
party  may  discover  information  that 
relates  to  the  claim  or  defense  of  any 
party  including  the  existence, 
description,  nature,  custody,  condition, 
and  location  of  any  document  or  other 
tangible  item  and  the  identity  and 
location  of  any  person  having 
knowledge  of  discoverable  matter.  A 
party  may  discover  facts  known,  or 
opinions  held,  by  an  expert  who  any 
other  party  expects  to  call  to  testify  at 


the  hearing.  A  party  has  no  ground  to 
object  to  a  discovery  request  on  the 
basis  that  the  information  sought  would 
not  be  admissible  at  the  hearing  if  the 
information  sought  during  discovery  is 
reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence. 

(f)  Limiting  discovery.  The 
administrative  law  judge  must  limit  the 
frequency  and  extent  of  discovery 
permitted  by  this  section  if  a  party 
shows  that — 

(1)  The  information  requested  is 
cumulative  or  repetitious; 

(2)  The  information  requested  can  be 
obtained  from  another  less  burdensome 
and  more  convenient  source; 

(3)  The  party  requesting  the 
information  has  had  ample  opportunity 
to  obtain  the  information  through  other 
discovery  methods  permitted  under  this 
section;  or 

(4)  The  method  or  scope  of  discovery 
requested  by  the  party  is  unduly 
burdensome  or  expensive. 

(g)  Confidentiality  order.  A  party  or 
person  who  has  received  a  discovery 
request  for  information  that  is  related  to 
a  trade  secret,  confidential  or  sensitive 
material,  competitive  or  commercial 
information,  proprietary  data,  or 
information  on  research  and 
development,  may  file  and  serve  a 
motion  for  a  confidentiality  order  in 
accordance  with  §  406. 117. 

(h)  Protective  order.  A  party  or  a 
person  who  has  received  a  request  for 
discovery  may  file  a  motion  for 
protective  order  and  must  serve  a  copy 
of  the  motion  for  protective  order  on 
each  party.  The  party  or  person  making 
the  motion  must  show  that  the 
protective  order  is  necessary  to  protect 
the  party  or  the  person  iroxn  annoyance, 
embarrassment,  oppression,  or  undue 
burden  or  expense.  As  part  of  the 
protective  order,  the  adbtninistrative  law 
judge  may: 

(1)  Deny  the  discovery  request; 

(2)  Order  that  discovery  be  conducted 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place  for  discovery  or  a  determination  of 
the  method  of  discovery;  or 

(3)  Limit  the  scope  of  discovery  or 
preclude  any  inquiry  into  certain 
matters  during  discovery. 

(i)  Duty  to  supplement  or  amend 
response.  A  party  who  has  responded  to 
a  discovery  request  has  a  duty  to 
supplement  or  amend  the  response,  as 
soon  as  the  information  is  known,  as 
follows: 

(1)  A  party  must  supplement  or 
amend  any  response  to  a  question 
requesting  the  identity  and  location  of 
any  person  having  knowledge  of 
discoverable  matters. 
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(2)  A  party  must  supplement  or 
amend  any  response  to  a  question 
requesting  the  identity  of  each  person 
who  will  be  called  to  testify  at  the 
hearing  as  an  expert  witness  and  the 
subject  matter  and  substance  of  that 
witness'  testimony. 

(3)  A  party  must  supplement  or 
amend  any  response  that  was  incorrect 
when  made  or  any  response  that  was 
correct  when  made  but  is  no  longer 
correct,  accurate,  or  complete. 

(j)  Depositions.  The  following  rules 
apply  to  all  depositions  taken  pursuant 
to  this  section: 

(1)  Fonn.  A  deposition  must  be  taken 
on  the  record  and  reduced  to  writing. 
The  person  being  deposed  must  sign  the 
deposition  unless  the  parties  agree  to 
waive  the  requirement  of  a  signature. 

(2)  Administration  of  oaths.  Within 
the  United  States,  or  a  territory  or 
possession  subject  to  the  jurisdiction  of 
the  United  States,  a  party  must  take  a 
deposition  before  a  person  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States  or  authorized  by  the  law 
of  the  place  where  the  examination  is 
held.  In  a  foreign  country,  a  party  must 
take  a  deposition  in  any  manner 
allowed  by  the  Federal  Rules  of  Civil 
Procedure. 

(3)  Notice  of  deposition.  A  party  must 
serve  a  notice  of  deposition,  stating  the 
time  and  place  of  the  deposition  and  the 
name  and  address  of  each  person  to  be 
examined,on  the  person  to  be  deposed, 
must  submit  the  notice  to  the 
administrative  law  judge,  and  must  file 
the  notice  with  the  Docket  Management 
System,  and  must  serve  the  notice  on 
each  party,  not  later  than  7  days  before 
the  deposition.  A  party  may  serve  a 
notice  of  deposition  less  than  7  days 
before  the  deposition  only  with  consent 
of  the  administrative  law  judge.  If  a 
subpoena  duces  tecum  is  to  be  served 
on  the  person  to  be  examined,  the  party 
must  attach  to  the  notice  of  deposition 

a  copy  of  the  subpoena  duces  tectun  that 
describes  the  materials  to  be  produced 
at  the  deposition. 

(4)  Use  of  depositions.  A  party  may 
use  any  part  or  all  of  a  deposition  at  a 
hearing  authorized  imder  this  subpart 
only  upon  a  showing  of  good  cause.  The 
deposition  may  be  used  against  any 
party  who  was  present  or  represented  at 
the  deposition  or  who  had  reasonable 
notice  of  the  deposition. 

(k)  Interrogatories.  (1)  A  party  may 
not  serve  more  than  30  interrogatories  to 
each  other  party.  Each  subpart  of  an 
interrogatory  must  be  counted  as  a 
separate  interrogatory. 

(2)  A  party  must  file  a  motion  for 
leave  to  serve  more  than  30 
interrogatories  on  a  party  before  serving 
additional  interrogatories  on  a  party. 


The  administrative  law  judge  must  grant 
the  motion  only  if  the  party  shows  good 
cause  for  the  party's  failure  to  inquire 
about  the  information  previously  and 
that  the  information  cannot  reasonably 
be  obtained  using  less  burdensome 
discovery  methods  or  be  obtained  firom 
other  sources. 

(3)  A  party  must  answer  each 
interrogatory  separately  and  completely 
in  writing. 

(4)  A  party,  or  the  party's  attorney  or 
representative  of  record,  must  sign  the 
party's  responses  to  interrogatories. 

(5)  If  a  party  objects  to  an 
interrogatory,  the  party  must  state  the 
objection  and  the  reasons  for  the 
objection. 

(6)  An  opposing  party  may  offer  into 
evidence  any  part  or  all  of  a  party's 
responses  to  interrogatories  at  a  hearing 
under  this  subpart  to  the  extent  that  the 
response  is  relevant,  material,  and  not 
repetitious. 

(1)  Requests  for  admission.  A  party 
may  serve  a  written  request  for 
admission  of  the  truth  of  any  matter 
within  the  scope  of  discovery  under  this 
section  or  the  authenticity  of  any 
document  described  in  the  request.  A 
party  must  set  forth  each  request  for 
admission  separately.  A  party  must 
serve  a  copy  of  each  document 
referenced  in  the  request  for  admission 
unless  the  document  has  been  provided 
or  is  reasonably  available  for  inspection 
and  copying. 

(1)  Time.  A  party's  failure  to  respond 
to  a  request  for  admission  is  not  later 
than  30  days  after  service  of  the  request 
constitutes  an  admission  of  the  truth  of 
the  statement  or  statements  contained  in 
the  request  for  admission.  The 
administrative  law  judge  may  determine 
that  a  failure  to  respond  to  a  request  for 
admission  does  not  constitute  an 
admission  of  the  truth  if  a  party  shows 
that  the  failure  was  due  to 
circumstances  beyond  the  control  of  the 
party  or  the  party's  attorney  or 
representative. 

(2)  Response.  A  party  may  object  to  a 
request  for  admission.  The  objection 
must  be  in  writing  and  signed  by  the 
party  or  the  party's  attorney  or 
representative  of  record,  and  must  state 
the  reasons  for  objection.  A  party  may 
specifically  deny  the  truth  of  the  matter 
or  describe  the  reasons  why  the  party  is 
unable  to  truthfully  deny  or  admit  the 
matter.  If  a  party  is  unable  to  deny  or 
admit  the  truth  of  the  matter,  the  party 
must  show  that  the  party  has  made 
reasonable  inquiry  into  the  matter  or 
that  the  information  known  to,  or 
readily  obtainable  by,  the  party  is 
insufficient  to  enable  the  party  to  admit 
or  deny  the  matter.  A  party  may  admit 
or  deny  any  part  of  the  request  for 


admission.  If  an  administrative  law 
judge  determines  that  a  response  does 
not  comply  with  the  requirements  of 
this  rule  or  that  the  response  is 
insiifficient,  the  matter  is  admitted. 

(3)  Effect  of  admission.  Any  matter 
admitted  or  ^ated  as  admitted  under 
this  section  is  conclusively  established 
for  the  piupose  of  the  hearing  and 
appeal. 

(m)  Motion  to  compel  discovery.  A 
party  may  make  a  motion  to  compel 
discovery  if  a  person  refuses  to  answer 
a  question  during  a  deposition,  a  party 
fails  or  refuses  to  answer  an 
interrogatory,  a  person  gives  an  evasive 
or  incomplete  answer  during  a 
deposition  or  when  responding  to  an 
interrogatory,  or  a  party  fails  or  refuses 
to  produce  docmnents  or  tangible  items. 
During  a  deposition,  the  proponent  of  a 
question  may  complete  the  deposition 
or  may  adjourn  the  examination  before 
making  a  motion  to  compel  if  a  person 
refuses  to  answer. 

(n)  Failure  to  comply  with  a  discovery 
order  or  order  to  compel.  If  a  party  fails 
to  comply  with  a  discovery  order  or  an 
order  to  compel,  the  administrative  law 
judge,  limited  to  the  extent  of  the  party's 
failure  to  comply  with  the  discovery 
order  or  motion  to  compel,  may: 

(1)  Strike  that  portion  of  a  party's 
pleadings; 

(2)  Preclude  prehearing  or  discovery 
motions  by  that  party; 

(3)  Preclude  admission  of  that  portion 
of  a  party's  evidence  at  the  hearing;  or 

(4)  Preclude  that  portion  of  the 
testimony  of  that  party's  witnesses  at 
the  hearing. 

§406.147    Notice  of  hearing. 

(a)  Notice.  The  administrative  law 
judge  must  give  each  party  at  least  60 
days  notice  of  the  date,  time,  and 
location  of  the  hearing. 

(b)  Date,  time,  and  location  of  the 
hearing.  The  administrative  law  judge 
must  set  a  reasonable  date,  time,  and 
location  for  the  hearing  within  the 
United  States.  The  administrative  law 
judge  must  consider  the  need  for 
discovery  and  any  joint  procedural  or  . 
discovery  schedule  submitted  by  the 
parties  when  determining  the  hearing 
date.  The  administrative  law  judge  must 
give  due  regard  to  the  convenience  of 
the  parties,  the  location  where  the 
majority  of  the  witnesses  reside  or  work, 
and  whether  a  scheduled  air  carrier 
serves  the  location. 

(c)  Earlier  hearing.  With  the  consent 
of  the  administrative  law  judge,  the 
parties  may  agree  to  hold  the  hearing  on 
an  earlier  date  than  the  date  specified  in 
the  notice  of  hearing. 

(d)  Space  hearing  consolidated  with 
aviation  hearing  under  14  CFR  part  13 
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subpart  G.  With  the  consent  of  the 
administrative  law  judge,  the  parties 
may  agree  to  hold  the  hearing,  or  parts 
of  the  hearing,  together  with  a  hearing 
under  14  CFR  part  13  subpart  G  if  the 
cases  involve  some  common  issues  of 
fact.  If  the  hearings  are  consolidated,  the 
administrative  law  judge  may  issue  a 
consolidated  initial  decision  covering 
both  cases.  The  Administrator  will  serve 
as  the  FAA  decisionmaker  on  appeal  for 
both  cases  and  will  issue  a  consolidated 
decision,  with  the  Associate 
Administrator  for  Commercial  Space 
Transportation  serving  as  an  advisor  to 
the  FAA  decisionmaker. 

§406.149    Evidence. 

(a)  General.  A  party  is  entitled  to 
present  the  party's  case  or  defense  by 
oral,  documentary,  or  demonstrative 
evidence,  to  submit  rebuttal  evidence, 
and  to  conduct  any  cross-examination 
that  may  be  required  for  a  full  and  true 
disclosiu^  of  the  facts. 

(b)  Admissibility.  A  party  may 
introduce  any  oral,  documentary,  or 
demonstrative  evidence  in  support  of 
the  party's  case  or  defense.  The 
administrative  law  judge  must  admit 
any  oral,  documentary,  or  demonstrative 
evidence  introduced  by  a  party  but  must 
exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence. 

(c)  Hearsay  evidence.  Hearsay 
evidence  is  admissible  in  proceedings 
governed  by  this  subpart.  The  fact  that 
evidence  submitted  by  a  party  is  hearsay 
goes  only  to  the  weight  of  the  evidence 
and  does  not  affect  its  admissibility. 

§  406.1 51    Standard  of  proof. 

The  administrative  law  judge  must 
issue  an  initial  decision  or  must  rule  in 
a  party's  favor  only  if  the  decision  or 
ruling  is  supported  by,  and  in 
accordance  with,  the  reliable,  probative, 
and  substantial  evidence  contained  in 
the  record.  In  order  to  prevail,  the  party 
with  the  burden  of  proof  must  prove  the 
party's  case  or  defense  by  a 
preponderance  of  reliable,  probative, 
and  substantial  evidence. 

§  406.1 53    Burden  of  proof. 

(a)  Except  in  the  case  of  an  affirmative 
defense,  in  a  civil  penalty  adjudication  . 
the  burden  of  proof  is  on  the 
complainant. 

(b)  Except  as  otherwise  provided  by 
statute  or  rule,  the  proponent  of  a 
motion,  request,  or  order  has  the  burden 
of  proof. 

(c)  A  party  who  has  asserted  an 
affirmative  defense  has  the  burden  of 
proving  the  affirmative  defense.  • 

f  406.1 55    Offer  of  proof . 

A  party  whose  evidence  has  been 
excluded  by  a  ruling  of  the 


administrative  law  judge  may  offer  the 
evidence  for  the  record  on  appeal. 

§  406.1 57    Expert  or  opinion  witnesses. 

An  employee  of  the  FAA  may  not  be 
called  as  an  expert  or  opinion  witness 
for  any  party  other  than  the  agency,  in 
any  proceeding  governed  by  this  part. 
An  employee  of  a  respondent  may  not 
be  called  as  an  expert  or  opinion 
witness  for  the  complainant  in  any 
proceeding  governed  by  this  part  to 
which  the  respondent  is  a  party. 

§406.159    Subpoenas. 

(a)  Request  for  subpoena.  A  party  may 
obtain  fi-om  the  administrative  law 
judge  a  subpoena  to  compel  the 
attendance  of  a  witness  at  a  deposition 
or  hearing  or  to  require  the  production 
of  documents  or  tangible  items.  The 
administrative  law  judge  must  deliver 
the  subpoena,  signed  by  the 
administrative  law  judge  but  otherwise 
in  blank,  to  the  party.  The  party  must 
complete  the  subpoena,  stating  the  title 
of  the  action  and  the  date  and  time  for 
the  witness'  attendance  or  production  of 
dociunents  or  items.  The  party  who 
obtained  the  subpoena  must  serve  the 
subpoena  on  the  witness. 

(b)  Motion  to  quash  or  modify  the 
subpoena.  A  party,  or  any  person  upon 
whom  a  subpoena  has  been  served,  may 
file  a  motion  to  quash  or  modify  the 
subpoena  at  or  before  the  time  specified 
in  the  subpoena  for  compliance.  The 
applicant  must  describe,  in  detail,  the 
basis  for  the  motion  to  quash  or  modify 
the  subpoena  including,  but  not  limited 
to,  a  statement  that  the  testimony, 
document,  or  tangible  evidence  is  not 
relevant  to  the  proceeding,  that  the 
subpoena  is  not  reasonably  tailored  to 
the  scope  of  the  proceeding,  or  that  the 
subpoena  is  unreasonable  and 
oppressive.  A  motion  to  quash  or 
modify  the  subpoena  will  stay  the  effect 
of  the  subpoena  pending  a  decision  by 
the  administrative  law  judge  on  the 
motion. 

(c)  Enforcement  of  subpoena.  Upon  a 
showing  that  a  person  has  failed  or 
refused  to  comply  with  a  subpoena,  the 
Secretary  may  apply  to  the  appropriate 
district  court  of  the  United  States  to 
seek  enforcement  of  the  subpoena  in 
accordance  with  49  U.S.C.  70115(c).  A 
party  may  request  the  Secretary  to  seek 
such  enforcement. 

§406.161    Witness  fees. 

(a)  General.  Unless  otherwise 
authorized  by  the  administrative  law 
judge,  the  party  who  applies  for  a 
subpoena  to  compel  the  attendance  of  a 
witness  at  a  deposition  or  hearing,  or 
the  party  at  whose  request  a  witness 
appears  at  a  deposition  or  hearing,  must 


pay  the  witness  fees  described  in  this 
section. 

(b)  Amount.  Except  for  an  employee 
of  the  agency  who  appears  at  the 
direction  of  the  agency,  a  witness  who 
appears  at  a  deposition  or  hearing  is 
entitled  to  the  same  fees  and  mileage 
expenses  as  are  paid  to  a  witness  in  a 
court  of  the  United  States  in  comparable 
circimistances. 

§406.163    Record. 

(a)  Exclusive  record.  The  transcript  of  • 
all  testimony  in  the  hearing;  all  exhibits 
received  into  evidence;  the  complaint, 
answer,  and  amendments  thereto;  all 
motions,  applications,  and  requests,  and 
responses  thereto;  and  all  rulings 
constitute  the  exclusive  record  for 
decision  of  the  proceedings  and  the 
basis  for  the  issuance  of  any  orders  in 
the  proceeding. 

(b)  A  person  may  keep  the  original 
document,  data,  or  other  evidence,  with 
the  consent  of  the  administrative  law 
judge,  by  substituting  a  legible  copy  for 
the  record. 

§  406.165    Argument  before  tt>e 
administrative  law  judge. 

(a)  Argument  during  the  hearing. 
During  the  hearing,  the  administrative 
law  judge  must  give  the  parties  a 
reasonable  opportunity  to  present 
arguments  on  the  record  supporting  or 
opposing  motions,  objections,  and 
niUngs  if  the  parties  request  an 
opportunity  for  argument.  The 
administrative  law  judge  may  request 
written  arguments  during  the  hearing  if 
the  administrative  law  judge  finds  that 
submission  of  written  argimients  would 
be  reasonable. 

(b)  Final  oral  argument.  At  the 
conclusion  of  the  hearing  and  before  the 
administrative  law  judge  issues  an 
initial  decision  in  the  proceedings,  the 
parties  are  entitled  to  submit  oral 
proposed  findings  of  fact  and 
conclusions  of  law,  exceptions  to 
rulings  of  the  administrative  law  judge, 
and  supporting  argiunents  for  the 
findings,  conclusions,  or  exceptions.  At 
the  conclusion  of  the  hearing,  a  party 
may  waive  final  oral  argiunent. 

(c)  Post-hearing  briefs.  The 
administrative  law  judge  may  request 
written  post-hearing  briefs  before  the 
administrative  law  judge  issues  an 
initial  decision  if  the  administrative  law 
judge  finds  that  submission  of  written 
briefs  would  be  reasonable.  If  a  party 
files  a  written  post-hearing  brief,  the 
party  must  include  proposed  findings  of 
fact  and  conclusions  of  law,  exceptions 
to  rulings  of  the  administrative  law 
judge,  and  supporting  arguments  for  the 
findings,  conclusions,  or  exceptions. 
The  administrative  law  judge  must  give 
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the  parties  a  reasonable  opportiinity,  not 
more  than  30  days  after  receipt  of  the 
transcript,  to  prepare  and  submit  the 
briefs. 

§406.167    Initial  decision. 

(a)  Contents.  The  administrative  law 
judge  must  issue  an  initial  decision  at 
the  conclusion  of  the  hearing.  In  each 
oral  or  written  decision,  the 
administrative  law  judge  must  include 
findings  of  fact  and  conclusions  of  law, 
and  the  grounds  supporting  those 
findings  and  conclusions,  upon  all 
material  issues  of  fact,  the  credibility  of 
witnesses,  the  applicable  law,  any 
exercise  of  the  administrative  law 
judge's  discretion,  the  amoimt  of  any 
civil  penalty  foxmd  appropriate  by  the 
administrative  law  judge,  and  a 
discussion  of  the  basis  for  any  order 
issued  in  the  proceedings.  The 
administrative  law  judge  is  not  required 
to  provide  a  written  explanation  for 
ndings  on  objections,  procediual 
motions,  and  other  matters  not  directly 
relevant  to  the  substance  of  the  initial 
decision.  If  the  administrative  law  judge 
refers  to  any  previous  imreported  or 
impublished  initial  decision,  the 
administrative  law  judge  must  make 
copies  of  that  initial  decision  available 
to  all  parties  and  the  FAA 
decisiomnaker. 

(b)  Oral  decision.  Except  as  provided 
in  paragraph  (c)  of  this  section,  at  the 
conclusion  of  the  hearing,  the 
administrative  law  judge  must  issue  the 
initial  decision  and  order  orally  on  the 
record. 

(c)  Written  decision.  The 
administrative  law  judge  may  issue  a 
written  initial  decision  not  later  than  30 
days  after  the  conclusion  of  the  hearing 
or  submission  of  the  last  posthearing 
brief  if  the  administrative  law  judge 
finds  that  issuing  a  written  initial 
decision  is  reasonable.  The 
administrative  law  judge  must  serve  a 
copy  of  any  written  initial  decision  on 
each  party. 

§  406.1 73    Interlocutory  appeals. 

(a)  General.  Unless  otherwise 
provided  in  this  subpart,  a  party  may 
not  appeal  a  ruling  or  decision  of  the 
administrative  law  judge  to  the  FAA 
decisionmaker  until  the  initial  decision 
has  been  entered  on  the  record.  A 
decision  or  order  of  the  FAA 
decisionmaker  on  an  interlocutory 
appeal  does  not  constitute  a  final  order 
of  the  Secretary  for  the  purposes  of 
judicial  review  under  5  U.S.C.  chapter 
7. 

(b)  Interlocutory  appeal  for  cause.  If  a 
party  files  a  written  request  for  an 
interlocutory  appeal  for  cause,  or  orally 
requests  an  interlocutory  appeal  for 


cause,  the  proceedings  are  stayed  until 
the  administrative  law  judge  issues  a 
decision  on  the  request.  If  the 
administrative  law  judge  grants  the 
request,  the  proceedings  are  stayed  imtil 
the  FAA  decisionmaker  issues  a 
decision  on  the  interlocutory  appeal. 
The  administrative  law  judge  must  grant 
an  interlocutory  appeal  for  cause  if  a 
party  shows  that  delay  of  the 
interlocutory  appeal  would  be 
detrimental  to  the  public  interest  or 
would  result  in  undue  prejudice  to  any 
party. 

(c)  Interlocutory  appeals  of  right.  If  a 
party  notifies  the  administrative  law 
judge  of  an  interlocutory  appeal  of  right, 
the  proceedings  are  stayed  until  the 
FAA  decisionmaker  issues  a  decision  on 
the  interlocutory  appeal.  A  party  may 
file  an  interlocutory  appeal,  without  the 
consent  of  the  adooinistrative  law  judge, 
before  an  initial  decision  has  been 
entered  in  the  case  of: 

(1)  A  ruling  or  order  by  the 
administrative  law  judge  barring  a  party, 
or  a  party's  attorney  or  representative, 
from  the  proceedings. 

(2)  A  ruling  or  order  by  the 
administrative  law  judge  allegedly  in 
violation  of  the  limitations  on  the 
administrative  law  judge  under 

§  406.109(c). 

(3)  Failure  of  the  administrative  law 
judge  to  grant  a  motion  for  a 
confidentiality  order  based  on  49  U.S.C. 
70114,  under  §  406.117(c)(2). 

(4)  Failiu^  of  the  administrative  law 
judge  to  dismiss  the  proceedings  in 
accordance  with  §  406.135. 

(d)  Procedure.  A  party  must  file  with 
the  Docket  Management  System  and 
serve  each  other  party  a  notice  of 
interlocutory  appeal,  with  supporting 
dociunents,  not  later  than  10  days  after 
the  administrative  law  judge's  decision 
forming  the  basis  of  an  interlocutory 
appeal  of  right  or  not  later  than  10  days 
after  the  administrative  law  judge's 
decision  granting  an  interlocutory 
appeal  for  cause.  A  party  must  file  with 
the  Docket  Management  System  a  reply 
brief,  if  any,  and  serve  a  copy  of  the 
reply  brief  on  each  party,  not  later  than 
10  days  after  service  of  the  appeal  brief. 
The  FAA  decisiomnaker  must  render  a 
decision  on  the  interlocutory  appeal,  on 
the  record  and  as  a  part  of  the  decision 
in  the  proceedings,  within  a  reasonable 
time  after  receipt  of  the  interlocutory 
appeal. 

(e)  Rejection  of  interlocutory  appeal. 
The  FAA  decisionmaker  may  reject 
frivolous,  repetitive,  or  dilatory  appeals, 
and  may  issue  an  order  precluding  one 
or  more  parties  irom  making  further 
interlocutory  appeals  in  a  proceeding  in 
which  there  have  been  frivolous. 


repetitive,  or  dilatory  interlocutory 
appeals. 

§406.175    Appeal  from  initial  decision. 

(a)  Notice  of  appeal.  A  party  qiay 
appeal  the  initial  decision,  and  any 
decision  not  previously  appealed 
pursuant  to  §  406.173,  by  filing  with  the 
Docket  Management  System  and  serving 
on  each  party  a  notice  of  appeal.  A  party 
must  file  the  notice  of  appeal  not  later 
than  10  days  after  entry  of  the  oral 
initial  decision  on  the  record  or  service 
of  the  written  initial  decision  on  the 
parties. 

(b)  Issues  on  appSal.  A  party  may 
appeal  only  the  following  issues: 

(1)  Whetner  each  finding  of  fact  is 
supported  by  a  preponderance  of 
reliable,  probative,  and  substantial 
evidence; 

(2)  Whether  each  conclusion  of  law  is 
made  in  accordance  with  applicable 
law,  precedent,  and  public  policy;  and 

(3)  Whether  the  acuninistrative  law 
judge  committed  any  prejudicial  errors 
during  the  hearing  that  support  the 
appeal. 

(c)  Perfecting  an  appeal.  Unless 
otherwise  agreed  by  the  parties,  a  party 
must  perfect  an  appeal,  not  later  than  50 
days  after  entry  of  the  oral  initial 
decision  on  the  record  or  service  of  the 
written  initial  decision  on  the  party,  by 
filing  an  appeal  brief. 

(1)  Extension  of  time  by  agreement  of 
the  parties.  The  parties  may  agree  to 
extend  the  time  for  perfecting  the  appeal 
with  the  consent  of  the  FAA 
decisionmaker,  who  serves  a  letter 
confirming  the  extension  of  time  on 
each  party. 

(2)  Motion  for  extension.  If  the  parties 
do  not  agree  to  an  extension  of  time  for 
perfecting  an  appeal,  a  party  desiring  an 
extension  of  time  may  file  a  motion  for 
an  extension  and  must  serve  a  copy  of 
the  motion  on  each  party.  The  FAA 
decisionmaker  may  grant  an  extension  if 
good  cause  for  the  extension  is  shown 
in  the  motion. 

(d)  Appeal  briefs.  A  party  must  file 
the  appeal  brief  with  the  Docket 
Management  System  and  serve  each 
party. 

(1)  A  party  must  set  forth,  in  detail, 
the  party's  specific  objections  to  the 
initial  decision  or  rulings  in  the  appeal 
brief.  A  party  also  must  set  forth,  in 
detail,  the  basis  for  the  appeal,  the 
reasons  supporting  the  appeal,  and  the 
relief  requested  in  the  appeal.  If  the 
party  relies  on  evidence  contained  in 
the  record  for  the  appeal,  the  party  must 
specifically  refer  to  the  pertinent 
evidence  contained  in  the  record  in  the 
appeal  brief. 

(2)  The  FAA  decisionmaker  may 
dismiss  an  appeal,  on  the  FAA 
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decisionmaker's  own  initiative  or  upon 
motion  of  any  other  party,  where  a  party 
has  filed  a  notice  of  appeal  but  fails  to 
perfect  the  appeal  by  timely  filing  an 
appeal  brief. 

(e)  Reply  brief.  Unless  otherwise 
agreed  by  the  parties,  any  party  may  file 
a  reply  brief  with  the  Docket 
Management  System  and  serve  on  each 
other  party  not  later  than  35  days  after 
the  appeal  brief  has  been  served  on  that 
party.  If  the  party  relies  on  evidence 
contained  in  the  record  for  the  reply,  the 
party  must  specifically  refer  to  the 
pertinent  evidence  contained  in  the 
record  in  the  reply  brief. 

(1)  Extension  of  time  by  agreement  of 
the  parties.  The  parties  may  agree  to 
extend  the  time  for  filing  a  reply  brief 
with  the  consent  of  the  FAA 
decisionmaker,  who  will  serve  a  letter 
confirming  the  extension  of  time  on 
each  party. 

(2)  Motion  for  extension.  If  the  parties 
do  not  agree  to  an  extension  of  time  for 
filing  a  reply  brief,  a  party  desiring  an 
extension  of  time  may  file  and  serve  a 
motion  for  an  extension  and  must  serve 
a  copy  of  the  motion  on  each  party.  The 
FAA  decisionmaker  may  grant  an 
extension  if  good  cause  for  the 
extension  is  shown  in  the  motion. 

(f)  Other  briefs.  The  FAA 
decisionmaker  may  allow  any  person  to 
submit  an  amicus  curiae  brief  in  an 
appeal  of  an  initial  decision.  A  party 
may  not  file  more  than  one  appeal  brief 
or  reply  brief  without  permission  of  the 
FAA  decisionmaker.  A  party  may  file 
with  the  Docket  Management  System  a 
motion  for  permission  to  file  an 
additional  brief  and  must  serve  a  copy 
of  the  motion  on  each  other  party.  The 
party  may  not  file  the  additional  brief 
wiUi  the  motion.  The  FAA 
decisionmaker  may  grant  permission  to 
file  an  additional  brief  if  the  party 
demonstrates  good  cause  for  allowing 
additional  argument  on  the  appeal.  The 
FAA  decisionmaker  will  allow  a 
reasonable  time  for  the  party  to  file  the 
additional  brief. 

(g)  Number  of  copies.  A  party  must 
file  the  original  brief  and  two  copies  of 
the  brief  with  the  Docket  Management 
System  and  serve  one  copy  on  each 
other  party. 

(h)  Oral  argument.  The  FAA 
decisioiunaker  has  sole  discretion  to 
permit  oral  argument  on  the  appeal.  On 
the  FAA  decisionmaker's  own  initiative 
or  upon  written  motion  by  any  party, 
the  FAA  decisionmaker  may  find  that 
oral  argument  will  contribute 
substantially  to  the  development  of  the 
issues  on  appeal  and  may  grant  the 
parties  an  opportimity  for  oral 
argument. 


(i)  Waiver  of  objections  on  appeal.  If 
a  party  fails  to  object  to  any  alleged 
error  regarding  the  proceedings  in  an 
appeal  or  a  reply  brief,  the  party  waives 
any  objection  to  the  alleged  error.  The 
FAA  decisionmaker  is  not  required  to 
consider  any  objection  or  argimient  in  a 
brief  if  the  party  does  not  specifically 
refer  in  the  brief  to  the  pertinent 
evidence  from  the  record. 

(j)  FAA  decisionmaker's  decision  on 
appeal.  The  FAA  decisionmaker  will 
review  the  record,  the  briefs  on  appeal, 
and  the  oral  argument,  if  any,  to 
determine  if  the  administrative  law 
judge  committed  prejudicial  error  in  the 
proceedings  or  that  the  initial  decision 
should  be  affirmed,  modified,  or 
reversed.  The  FAA  decisionmaker  may 
affirm,  modify,  or  reverse  the  initial 
decision,  make  any  necessary  findings, 
or  may  remand  the  case  for  any 
proceedings  that  the  FAA 
decisionmaker  determines  may  be 
necessary. 

(1)  The  FAA  decisionmaker  may  raise 
any  issue,  on  the  FAA  decisionmaker's 
own  initiative,  that  is  required  for 
proper  disposition  of  the  proceedings. 
The  FAA  decisionmaker  will  give  the 
parties  a  reasonable  opportunity  to 
submit  argiunents  on  the  new  issues 
before  me^ng  a  decision  on  appeal.  If 
an  issue  raised  by  the  FAA 
decisionmaker  requires  the 
consideration  of  additional  testimony  or 
evidence,  the  FAA  decisionmaker  will 
remand  the  case  to  the  administrative 
law  judge  for  further  proceedings  and  an 
initial  decision  related  to  that  issue.  If 
an  issue  raised  by  the  FAA 
decisionmaker  is  solely  an  issue  of  law 
or  the  issue  was  addressed  at  the 
hearing  but  was  not  raised  by  a  party  in 
the  briefs  on  appeal,  a  remand  of  the 
case  to  the  adniinistrative  law  judge  for 
further  proceedings  is  not  required  but 
may  be  provided  in  the  discretion  of  the 

,  FAA  decisionmaker. 

(2)  The  FAA  decisiomnaker  will  issue 
the  final  decision  and  order  of  the 
Administrator  on  appeal  in  writing  and 
will  serve  a  copy  of  the  decision  and 
order  on  each  party. 

(3)  A  final  decision  and  order  of  the 
FAA  decisionmaker  is  precedent  in  any 
other  civil  penalty  action  under  this 
part.  Any  issue,  finding  or  conclusion, 
order,  ruling,  or  initial  decision  of  an 
administrative  law  judge  that  has  not 
been  appealed  to  the  FAA 
decisionmaker  is  not  precedent  in  any 
other  civil  penalty  action. 

§  406.1 77    Petition  to  reconsider  or  modify 
a  final  decision  and  order  of  the  FAA 
decisionmalcer  on  appeal. 

(a)  General.  Any  party  may  petition 
the  FAA  decisionmaker  to  reconsider  or 


modify  a  final  decision  and  order  issued 
by  the  FAA  decisioiunaker  on  appeal 
from  an  initial  decision.  A  f>arty  must 
file  a  petition  to  reconsider  or  modify 
with  the  Docket  Management  System 
not  later  than  30  days  after  service  of  the 
FAA  decisionmaker's  final  decision  and 
order  on  appeal  and  must  serve  a  copy 
of  the  petition  on  each  party.  The  FAA 
decisionmaker  will  not  reconsider  or 
modify  an  initial  decision  and  order 
issued  by  an  administrative  law  judge 
that  has  not  been  appealed  by  any  party 
to  the  FAA  decisionmaker. 

(b)  Contents.  A  party  must  state 
briefly  and  specifically  the  alleged 
errors  in  the  final  decision  and  order  on 
appeal,  the  relief  sought  by  the  party, 
and  the  grounds  that  support,  the 
petition  to  reconsider  or  modify. 

(1)  If  the  petition  is  based,  in  whole 
or  in  part,  on  allegations  regarding  the 
consequences  of  the  FAA 
decisionmaker's  decision,  the  party 
must  describe  these  allegations  and 
must  describe,  and  support,  the  basis  for 
the  allegations. 

(2)  If  the  petition  is  based,  in  whole 
or  in  part,  on  new  material  not 
previously  raised  in  the  proceedings, 
the  party  must  set  forth  the  new 
material  and  include  affidavits  of 
prospective  witnesses  and  authenticated 
dociunents  that  woidd  be  introduced  in 
support  of  the  new  material.  The  party 
must  explain,  in  detail,  why  the  new 
material  was  not  discovered  through 
due  diligence  prior  to  the  hearing. 

(c)  Repetitious  and  frivolous  petition. 
The  FAA  decisionmaker  will  not 
consider  a  repetitious  or  ftivolous 
petition.  The  FAA  decisionmaker  may 
sununarily  dismiss  any  repetitious  or 
frivolous  petition  to  reconsider  or 
modify. 

(d)  Reply  to  petition.  Any  other  party 
may  reply  to  a  petition  to  reconsider  or 
modify,  not  later  than  10  days  after 
service  of  the  petition  on  that  party,  by 
filing  a  reply.  A  party  must  serve  a  copy 
of  the  reply  on  each  party- 

(e)  Effect  of  filing  petition.  Unless 
otherwise  ordered  by  the  FAA 
decisioiunaker,  filing  a  petition  under 
this  section  stays  the  effective  date  of 
the  FAA  decisionmaker's  final  decision 
and  order  on  appeal,  and  tolls  the  time 
allowed  for  judicial  review. 

(f)  FAA  decisionmaker's  decision  on 
petition.  The  FAA  decisionmaker  may 
affirm,  modify,  or  reverse  the  final 
decision  and  order  on  appeal,  or  may 
remand  the  case  for  any  proceedings 
that  the  FAA  decisionmaker  determines 
may  be  necessary. 
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§  406. 1 79    Judicial  review  of  a  final 
decision  and  order. 

(a)  A  person  may  seek  judicial  review 
of  a  fin^  decision  and  order  of  the  FAA 
decisionmaker  as  provided  in  5  U.S.C. 
chapter  7  and  28  U.S.C.  1331.  A  party 
seeking  judicial  review  must  file  with  a 
United  States  district  coiul. 

(b)  In  accordance  with  §  406.9(e)(iv), 
if  a  person  seeks  judicial  review  not 


later  than  60  days  after  the  final 
decision  and  order  has  been  served  on 
the  respondent,  the  final  decision  and 
order  is  stayed. 

(c)  In  accordance  with  §  406.9(i),  if  a 
respondent  does  not  pay  a  civil  penalty 
and  does  not  fil6  an  appeal  with  the 
United  States  district  court  within  60 
days  after  service  of  the  final  decision 
and  order,  the  FAA  may  refer  the  order 


to  the  United  States  Department  of 
Treasury  or  Department  of  Justice  to 
collect  the  civil  penalty. 

Issued  in  Washington,  DC  on  January  3, 
2001. 

Patricia  G.  Smith, 

Associate  Administrator  for  Commercial 
Space  Transportation. 
[FR  Doc.  01-554  Filed  1-9-01;  8:45  am] 
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1 66,  76,  315,  319.  747,  748. 

1066.  1923 

53 2173 

54 1421.  1435.  1437 

301 77,  749,  2173 

28CFR 

Ch.  VIM 1259 

29CFR 

2590 1378 

PropoMd  Rutosi 

2590 1421 

30CFR 

Propoaad  Rules: 

256 1277 

944 1616 

948 335 

32CFR 

Proposed  Rules: 

326 1280 


33CFR 

66 8 

95 1859 

100 1044.  1580 

117 1045.  1262.  1583,  1584. 

1863 

177 1859 

Proposed  Rules: 

117 1281.  1923 

34CFR 

300 1474 

606 1262 

36CFR 

219 1864 

Proposed  Rules: 

7 1069 

40CFR 

35 1726 

52 8,  586,  634.  666.  730. 

1046,  1866,  1868,  1871 

63 1263,  1584 

70 16 

81 1268 

82 1462 

180 296,  298.  1242,  1592. 

1875 

271 22.  23.  28.  33.  733 

735 1726 

745 1206 

1610 1050 

Proposed  Rules: 

52 1796,  1925.  1927 

63 1618 

70 84.85 

271 85,  86 

413 424 

433 424 

438 424 

463 424 

464 424 

467 424 

471 424 

42CFR 

411 856 

413 1599 

424 856 

489 1599 


43CFR 

3100 1883 

3106 1883 

3108 1883 

3130 1883 

3160 1883 

44CFR 

65 1600 

Proposed  Ruiss: 

67 1618 

45CFR 

146 1378 

Proposed  Rules: 

146 1421 

46CFR 

Proposed  Rulee: 

110 1283 

111 1283 

47  CFR 

1 33 

73 737 

90 33 

Propoeed  Rules: 

1 86,341,  1622 

2 341 

3 1283 

5 1283 

64. 1622 

90 86 

48  CFR 

Ch.  1 2116.2141 

1 1117,2140 

2 2117 

3 2117 

4 2117 

5 2117 

6 2117 

7 2117 

8 ;....2117 

9 2117 

11 2117 

13 2117 

14 2117 

15 2117 

17 2117 

19 2117,2140 

22 21 17.  2140 


23 2117 

24 2117 

26 2117 

27 2117 

28 2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 .2117 

35 2117 

36 2117 

37 2117 

39 2117 

42 2117.  2136.  2137.  2139. 

2140 

43 2117 

44 2117 

47 .2117 

48 2117 

49 .2117 

50 2117 

52 2117 

53 2140 

49  CFR 

213 1894 

1247 1051 

Propossd  RuIss: 

10 1294 

214 1930 

229 136 

567 90 

571 968 

591 90 

592 90 

594 90 

50  CFR 

18 1901 

20 737,  1052 

223 1601 

635 55,  1907 

679 742,  1375 

Propossd  RuIss: 

17 345,  1295.  1628.  1631, 

1633 

648 91,  1634 

660 1945 


Federal  Register / Vol.  66,  No.  7 / Wednesday,  January  10,  2001 /Reader  Aids 


111 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  10, 
2001 


AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Ijoan  and  purchase  programs: 
Price  support  levels — 
Peanuts;  cleaning  and 
relnspection;  published 
1-10-01 

AGRICULTURE 
DEPARTMErrr 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Women,  infants,  and 

children;  special 

supplemental  nutrition 

program — 

Certification  integrity; 
published  12-11-00 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
resource  management 
planning: 
Plans  amendment  or 

revision;  decisions  review; 

interpretive  mle;  published 

1-10-01 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Intemational  services  surveys: 
BE-82;  annual  survey  of 
financial  services 
transactions  between  U.S. 
financial  services 
providers  and  unaffiliated 
foreign  persons;  published 
12-11-00 

ttOMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries- 
Atlantic  hening;  published 
12-11-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Cost  Accounting  Standards 

coverage;  applicability, 

thresholds,  and  waiver; 

published  1-10-01 
Technical  amendments; 

published  1-10-01 


EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  sen^ices: 
Special  Demonstration 
Programs;  published  12- 
11-00 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  published 
12-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  12-11- 
00 

Air  quality  implementation 
plans;  VAVapproval  and 

'    promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Ohio;  published  12-11-00 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide;  published  1- 
10-01 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Age  Discnmination  in 
Employment  Act: 
Rights  and  claims  waivers; 

tender  back  of 

consideration;  published 

12-11-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Cost  Accounting  Standards 

coverage;  applicability. 

thresholds,  and  waiver  a; 

published  1-10-01 
Technical  amendments; 

published  1-10-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
Blood,  blood  components, 
and  source  plasma 
requirements,  revisions; 
published  1-10-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Hospital  outpatient  services; 
prospective  payment 
services 


Correction;  published  10- 
3-00 

Hospital  outpatient  services; 
prospective  payment 
system 

Con-ection;  published  1-9- 
01 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Marine  mammals: 

Polar  bear  trophies; 
importation  from  Canada; 
change  in  finding  for 
•M'Clintock  Channel 
population;  published  1- 
10-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 

Visa  waiver  pilot  program — 

Guam;  Bunna  removed; 
published  1-3-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Cost  Accounting  Standards 
coverage;  applk::ability, 
thresholds,  and  waiver 
published  1-10-01 

Technical  amendments; 
published  1-10-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 

Florida;  published  1-9-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Siam  Hiller  Holdings,  Inc.; 
published  12-6-00 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Fees: 
Licensing  and  related 
services;  2000  update; 
published  12-11-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Continuation  coverage 
requirements  applicable  to 
group  health  plans; 
published  1-10-01 

Excise  taxes: 
Excess  benefit  transactions; 
published  1-10-01 

Income  taxes: 
Cafeteria  plans;  published  1- 
10-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  grown  in — 
Califomia;  comments  due  by 
1-19-01;  published  1-4-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagk>us 
equine  meritis  (CEM)- 
affected  countries — 
Oregon;  receipt 
authorization;  comments 
due  by  1-17-01; 
published  12-18-00 
Spain;  Spanish  Pure  Breed 
horses;  comments  due  "by 
1-16-01;  published  11-16- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Alaska  Commercial 

Operator's  Annual 

Report;  reporting  and 

recordkeeping 

requirements;  comments 

due  by  1-16-01; 

published  12-14-00 
Pacific  halibut  and 

sablefish;  comments 

due  by  1-16-01; 

published  12-14-00 
Atlantk:  highly  migratory 
species — 
Atlantic  bluefin  tuna; 

comments  due  by  1-16- 

01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk:al 
program  of  uniformed 
servk»s  (CHAMPUS): 

Enuretic  devices,  t>reast 
reconstruction  surgery, 
Persons  with  Disabilities 
Program  valid 
authorization  penod,  and 
eariy  intervention  services, 
comments  due  by  1-16- 
01;  published  11-15-00 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Management  and  operating 
contracts:  patent 
regulations:  revision; 


IV 
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comments  due  by  1-16- 
01;  puttished  11-15-00  * 

ENERGY  DEPARTMENT 

Energy  Efficiency  and 
Renewable  Energy  Office 
Consunr)er  products;  energy 
conservation  program: 

Electric  distribution 
transfonners;  efficiency 
starxlards;  comments  due 
by  1-16-01;  puWisfied  12- 
1-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 

Contract  quality 
requirements  removed, 
and  tectinical  amerKJnrient; 
comments  due  by  1-19- 
01;  published  12-20-00 
Air  pollution  control: 

Operating  permits  programs; 
interim  approval  expiration 
dates;  revision;  comments 
due  by  1-19-01;  publisfied 
12-20-00 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Arizona;  comments  due  by 
1-17-01;  published  12-18- 
00 

California;  comments  due  by 

1-16^)1;  published  12-15- 

00 
Colorado;  comments  due  by 

1-19-01;  published  12-20- 

00 

Georgia;  comments  due  by 
1-17-01;  published  12-18- 
00 

Pennsylvania;  comments 
due  by  1-16-01;  published 
12-15-00 

Rhode  Island;  comments 

due  by  1-17-01;  published 

12-18-00 
Texas;  comments  due  by  1- 

19-01;  published  12-20-00 
Hazardous  waste  program 
authorizations: 
Alabama;  comments  due  by 

1-19-01;  published  12-20- 

00 

Hazardous  waste: 
Identification  ctnd  listing — 

Exclusions;  comments  due 
by  1-18-01;  published 
12-4-00 

Exclusions;  comments  due 
by  1-19-01;  published 
12-5-00 

Exclusions;  correction; 
comments  due  by  1-19- 
01;  published  12-11-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


Federal-State  Joint  Board 
on  Universal  Service — 

Non-rural  carriers; 
telephone  exchange 
transfers;  interim  hold- 
harmless  support 
phase-down;  comments 
due  by  1-17-01; 
published  12-18-00 

Mandatory  FCC  Registration 
Number;  adoption; 
comments  due  by  1-16- 
01;  published  12-15-00 
Digital  television  stations;  table 

of  assignments: 

Florida;  comments  due  by 
1-16-01;  published  12-1- 
00 

Nevada;  comments  due  by 
1-16-01;  published  11-29- 
00 

South  Dal^ota;  comments 

due  by  1-16-01;  published 

11-29-00 
Virginia;  comments  due  by 

1-19-01;  published  11-30- 

00 

Wisconsin;  comments  due 
by  1-16-01;  published  11- 
30-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital: 
Market  risk  measure; 
securities  borrowir^ 
transactions;  comments 
due  by  1-19-01;  publisfied 
12-5-00 

FEDERAL  HOUSING 
RNANCE  BOARD 

Practk»  and  procedure: 

Administrative  enforcement 
actions;  fieafings  on 
record;  comments  due  by 
1-17-01;  published  12-18- 
00 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 
Market  risk  measure; 
securities  txMTowing 
transactions;  comments 
due  by  1-19-01;  putJiished 
12-5-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  lat>eling — 

Trans  fatty  ackJs  in 
nutritk}n  labeling, 
nutrient  content  claims, 
and  f>ealth  claims; 
comments  due  by  1-19- 
01;  published  12-5-00 
Medical  devk»s: 
Menstmal  tampons  labeling; 
change  from  junkjr  to  light 
absorfoency;  comments 


due  by  1-16-01;  published 
10-18-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medk:are  and  Medicaid: 

Hospital  conditions  of 
participatk>n;  laboratory 
sennces;  comments  due 
by  1-16-01;  published  11- 
16-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Grants  management 
regulatk>ns;  amendments; 
comments  due  by  1-16- 
01;  published  11-15-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  [%rmits: 
Fateonry  education  permits; 
review;  comments  due  by 
1-19-01;  published  11-20- 
00 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 

Yellowstone  National  Park, 
John  D.  Rockefeller,  Jr., 
Partway,  and  Grand 
Teton  National  Pari<; 
snowmotNle  and 
snowplane  use;  limitations 
and  prohibitkxis; 
comments  due  by  1-17- 
01;  published  12-18-00 

INTERIOR  DEPARTMENT 
Natiortal  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Environment  and  publk: 
health  and  safety; 
comments  due  by  1-19- 

01:  published  12-5-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  servKe,  and  career 
and  career-conditk)nat 
emptoyment: 

Federal  Career  Intern 

Program;  staffing 

proviskMis;  comments  due 

by  1-16-01;  published  12- 

14-00 
Prevailing  rate  systems; 
comments  due  by  1-18-01; 
published  12-19-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffk:  operating  and  flight 
rules,  etc.: 

Temporary  flight  restrictk>ns; 
comments  due  by  1-16- 
01;  published  11-16-00 
Ainworthiness  directives: 


Bell;  comments  due  by  1- 

16-01;  published  11-15-00 
Boeing;  comments  due  by 
1-19-01;  published  12-5- 
00 
Empresa  Brasileira  de 
Aeronautk:a  S.A.; 
comments  due  by  1-18- 
01;  published  12-19-00 
Groupe  Aerospatiale; 
comments  due  by  1-19- 
01;  published  12-14-00 
McDonnell  Douglas; 
comments  due  by  1-16- 
01;  published  11-14-00 
Airworthiness  standards,  etc.: 
Transport  category 
airpilanes — 
Thermal/acoustic 
insulation  materials; 
flammability  standards; 
comments  due  by  1-18- 
01;  published  9-20-00 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Practice  and  procedure; 
Audit  appeals;  policy  and 
procedure;  comments  due 
by  1-16-01;  published  11- 
16-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk:le  safety 
standards: 

Occupant  crash  protectk}n — 
Anthropomorphic  test 
dummy;  comments  due 
by  1-16-01;  published 
11-29-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-based  capital: 
Martlet  risk  measure; 
securities  borro>ying 
transactions;  comments 
due  by  1-19-01;  published 
12-5-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Estate  and  gift  taxes: 
Estate  tax  return  (Form 
706);  automatic  6-month 
extension  to  file; 
comments  due  by  1-18- 
01;  published  10-20-00 
Income  taxes,  etc.: 
Informatkin  reporting 
requirements — 

Payments  made  on  behalf 
of  another  person, 
payments  to  joint 
payees,  and  payments 
of  gross  proceeds  from 
sales  involving 
investment  advisers; 
comments  due  by  1-17- 
01;  published  10-17-00 
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UST  OF  PUBUC  LAWS 

This  completes  the  listing  of 
public  laws  enacted  during  the 
second  session  of  the  106th 
Congress.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641 .  This  list  is 
also  available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
^phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

The  list  will  resume  when  bills 
are  enacted  into  public  law 
during  the  next  session  of 
Congress.  A  cuniulative  list  of 
Public  Laws  will  be  published 
In  the  Federal  Register  on 
Tuesday,  January  16,  2001. 


H.R.  5528/P.L.  106-568 

Omnibus  Indian  Advancement 
Act  (Dec.  27,  2000;  114  Stat. 
2868) 

H.R.  5640/P.L.  106-569 
American  Homeownership  and 
Economic  Opportunity  Act  of 
2000  (Dec.  27,  2000;  114 
Stat.  2944) 

S.  2943/P.L.  106-570 
Assistance  for  International 
Malaria  Control  Act  (Dec.  27, 
2000;  114  Stat.  3038) 
H.R.  207/P.L.  106-571 
Federal  Physicians 
Comparability  Allowance 
Amendments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 
H.R.  2816/P.L.  106-572 
Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  3594/P.L.  106-573 
Installment  Tax  Correction  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  4020/P.L.  106-574 
To  authorize  the  addition  of 
land  to  Sequoia  National  Park, 
and  for  other  purposes.  (Dec. 
28,  2000;  114  Stat.  3062) 
H.R.  4656/P.L.  106-575 
To  authorize  the  Forest 
Service  to  convey  certain 


lands  in  the  Lake  Tahoe 
Basin  to  the  Washoe  County 
School  District  for  use  as  an 
elementary  school  site.  (Dec. 
28,  2000;  114  Stat.  3063) 

S.  1761/P.L.  106-576 

Lower  Rio  Grande  Valley 
Water  Resources  Conservation 
and  Improvement  Act  of  2000 
(Dec.  28,  2000;  114  Stat. 
3065) 

S.  2749/P.L.  106-577 

To  establish  the  California 
Trail  Interpretive  Center  in 
Elko,  Nevada,  to  facilitate  the 
interpretation  of  the  history  of 
development  and  use  of  trails 
in  the  settling  of  the  western 
portion  of  the  United  States, 
and  for  other  purposes.  (Dec. 
28,  2000;  114  Stat.  3068) 

S.  2924/P.L.  106-578 

Intemet  False  ldentificatk>n 
Prevention  Act  of  2000  (Dec. 
28,  2000;  114  Stat.  3075) 

S.  3181/P.L.  106-579 

National  Moment  of 
Remembrance  Act  (Dec.  28, 
2000;  114  Stat.  3078) 

H.R.  1795/P.L.  106-580 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering 


Establishment  Act  (Dec  29, 
2000;  114  Stat.  3088) 

Last  List  December  29,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  lavra.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archlves/ 
publaws-i  html  or  send  E-mail 
to  Ii8t8erv6listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  vi^en  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  Is  strictly  for  E-mail 
notification  of  new  laws  The 
text  of  laws  Is  not  available 
through  this  service.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 
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Presidential  Documents 


Presidential  Determination  No.  2001-09  of  January  3,  2001 

U.S.  Contribution  to  the  Korea  Peninsula  Energy  Develop- 
ment Organization  (KEDO):  Certification  and  Waiver  Under 
the  Heading  "Nonproliferation,  Anti-Terrorism,  Demining  and 
Related  Programs"  in  Title  11  of  the  Foreign  Operations,  Ex- 
port Financing,  and  Related  Programs  Appropriations  Act, 
2001,  as  Enacted  in  Public  Law  106-429 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  572(b)  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  2001,  (the  "Act")  (Public  Law 
106-429),  I  hereby  certify  that: 

(1)  the  parties  to  the  Agreed  Framework  have  taken  eind  continue  to 
take  demonstrable  steps  to  implement  the  Joint  Declaration  on 
Denuclearization  of  the  Korean  Peninsula  in  which  the  Government  of  North 
Korea  has  committed  not  to  test,  manufactiu"e,  produce,  receive,  possess, 
store,  deploy,  or  use  nuclear  weapons,  and  not  to  possess  nuclear  reprocess- 
ing or  uranium  enrichment  facilities; 

(2)  the  parties  to  the  Agreed  Framework  have  taken  and  continue  to 
take  demonstrable  steps  to  pursue  the  North-South  dialogue; 

(3)  North  Korea  is  complying  with  all  provisions  of  the  Agreed  Framework; 

(6)  North  Korea  is  complying  with  its  commitments  regarding  access  to 
suspect  underground  construction  at  Kiunchang-ni;  and 

(8)  the  United  States  is  continuing  to  make  significant  progress  on  elimi- 
nating the  North  Korean  ballistic  missle  threat,  including  further  missle 
tests  and  its  ballistic  missle  exports. 

Pursuant  to  the  authority  vested  in  me  by  section  572(c)  of  the  Act,  I 
hereby  determine  that  it  is  vited  to  the  national  security  interests  of  the 
United  States  to  waive  the  certification  requirements  of  section  572(b)  of 
the  Act  with  respect  to  paragraphs  (4),  (5),  and  (7)  of  section  572(b)  and 
therefore  hereby  waive  those  three  certification  requirements  in  order  to 
furnish  up  to  $55  million  in  funds  made  available  under  the  heading  "Non- 
proliferation,  Anti-terrorism,  Demining  and  Related  Programs"  of  the  Act, 
for  assistance  for  KEDO. 
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You  are  hereby  authorized  and  directed  to  report  this  certification  and 
waiver  and  the  accompanying  Memorandum  of  Justification  to  the  Congress 
and  to  arrange  for  publication  of  the  certification  and  waiver  in  the  Federal 
Register. 


OO^lAJwUPuoA  ^jVki^^ 


THE  WHITE  HOUSE, 
Washington,  January  3,  2001 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l<eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  215, 225, 226,  and  245 
RIN0584-AC95 

Special  IMIIIt  Program  for  Children, 
Summer  Food  Service  Program,  Child 
and  Adult  Care  Food  Program  and 
Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk  in 
Schools:  Disclosure  of  Children's 
Eligibility  Information  to  State 
Medicaid  and  the  State  Children's 
Health  Insurance  Program 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
regulations  for  the  Special  Milk  Program 
for  Children,  Summer  Food  Service 
Program,  Child  and  Adult  Care  Food 
Program,  and  Determining  Eligibility  for 
Free  and  Reduced  Price  Meals  and  Milk 
in  Schools.  The  rule  establishes 
requirements  for  the  disclosure  of 
children's  free  and  reduced  price  meal 
or  free  milk  eligibility  information  to 
State  Medicaid  (Medicaid)  and  the  State 
Children's  Health  Insurance  Program 
(SCHIP)  by  State  and  local  agencies 
responsible  for  free  and  reduced  price 
meal  or  free  milk  eligibility 
determinations.  These  regulations  affect 
State  agencies  and  program  operators 
that  adtoinister  the  Child  Nutrition 
Programs  (National  School  Lunch 
Program,  Special  Milk  Program  for 
Children,  School  Breakfast  Program, 
Child  and  Adult  Care  Food  Program, 
and  the  Summer  Food  Service  Program) 
and  who  elect  to  disclose  children's  free 
and  reduced  price  meal  or  free  milk 
eligibility  information  to  Medicaid  and 
SCHIP.  The  provisions  also  affect 
households  determined  eligible  for  free 
and  reduced  price  meals  or  free  milk. 


The  rule  reflects  the  waiver  of 
confidentiality  provisions  of  the 
Agricultural  Risk  Protection  Act  of  2000 
and  is  intended  to  facilitate  enrollment 
of  eligible  children  in  Medicaid  and 
SCHIP. 

DATES:  Effective  Date:  October  1,  2000. 
Comment  Date:  To  be  assured  of 
consideration,  comments  must  be 
postmarked  on  or  before  April  11,  2001. 
ADDRESSES:  Address  all  comments 
concerning  this  interim  rule  to  Robert 
M.  Eadie,  Chief,  Policy  and  Program 
Development  Branch,  Child  Nutrition 
Division,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302.  You  also  may 
submit  comments  electronically  at 
cndinterim@fiis.usda.gov.  All  written 
submissions  received  will  be  available 
for  public  inspection  in  Room  1007  at 
the  address  listed  above,  during  regiUar 
business  hours  (8:30  a.m.  to  5:00  p.m.] 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Semper  or  Mary  Jane  Whitney 
at  the  above  address  or  by  telephone  at 
703-305-2590.  A  regulatory  cost-benefit 
analysis  was  completed  for  this  rule. 
Single  copies  may  be  requested  from  the 
FNS  officials  identified  above. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  the  Purpose  of  This  Rule? 

This  interim  rule  implements  a 
provision  of  the  Agricultural  Risk 
Protection  Act  of  2000,  Public  Law 
(P.L.)  106-224,  enacted  June  20,  2000. 
P.L.  106-224  amended  section  9(b)(2)(C) 
of  the  Richard  B.  Russell  National 
School  Lunch  Act  (NSLA)  (42  U.S.C. 
1758(b)(2)(C))  to  add  Medicaid  under 
title  XIX  of  the  Social  Secujity  Act  (42 
U.S.C.  1396  et  seq.)  and  SCHIP  under 
title  XXI  of  that  Act  (42  U.S.C.  1397aa 
et  seq.)  to  the  programs  that  are 
authorized  limited  access  to  children's 
free  and  reduced  price  meal  or  free  milk 
eligibility  information  provided: 

(1)  The  State  agency  and  school  food 
authority  elect  to  disclose  children's 
free  and  reduced  price  meal  or  fi^e  milk 
eligibility  information  to  these  health 
insurance  programs; 

(2)  There  is  a  written  agreement 
between  the  school  and  the  health 
insurance  program  agency  that  requires 
the  health  insurance  program  agency  to 
use  the  information  to  seek  to  enroll 
children  in  Medicaid  and  SCHIP;  and 


(3)  Parents/guardians  are  notified  and 
given  an  opportunity  to  elect  riot  to  have 
their  children's  eligibility  information 
disclosed  to  Medicaid  or  SCHIP. 

Does  the  NSLA  Allow  Disclosure  of 
Children 's  Eligibility  Information  to 
Other  Programs? 

On  July  25,  2000,  the  Food  and 
Nutrition  Service  (FNS)  published  a 
proposed  rule  on  the  disclosure  of 
children's  (and  adult  participants'  in  the 
Child  and  Adult  Care  Food  Program) 
free  and  reduced  price  meal  or  free  milk 
eligibility  information  (65  FR  45725)  to 
implement  provisions  of  Pub.  L.  103- 
448,  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994.  Pub.  L.  103-448 
amended  the  NSLA  to  allow  limited 
disclosure  of  children's  eligibility 
information  to  certain  programs  and 
individuals.  The  comment  period  for 
the  proposed  rule  closes  on  November 
22,  2000.  In  accordance  with  the  statute, 
the  proposed  rule  would  authorize 
disclosure,  without  parental/guardian 
consent,  to  persons  directly  connected 
with  the  administration  or  enforcement 
of: 

(1)  The  NSLA  or  the  Child  NuUition 
Act  of  1966  (CNA)  (42  U.S.C.  §  1771  et 
seq.)  or  a  regulation  issued  under  either 
of  those  Acts; 

(2)  A  Federal  education  program; 

(3)  A  State  health  or  education 
program  (other  than  Medicaid) 
administered  by  the  State  or  local 
education  agency; 

(4)  A  Federal,  State  or  local  means- 
tested  nutrition  program  with  eligibility 
standards  comparable  to  the  National 
School  Lunch  Program  (NSLP); 

(5)  The  Comptroller  General  of  the 
United  States  for  audit  and  examination; 
and 

(6)  Certain  law  enforcement  officials 
for  investigating  alleged  program 
violations. 

Pub.  L.  103-448  specifically  excluded 
disclosure  of  children's  eligibility 
information,  without  consent,  to  a 
program  under  title  XIX  of  the  Social 
Security  Act,  i.e.,  Medicaid  (42  U.S.C. 
1396  et"  seq.).  Pub.  L.  103-448  did  not 
address  disclosure  of  children's 
eligibility  information  to  SCHIP.  which 
was  established  in  later  Federal 
legislation.  The  Agricultural  Risk 
Protection  Act  of  2000.  Pub.  L.  106-224, 
subsequently  amended  the  NSLA  to 
provide  disclosure  of  children's 
eligibility  information  to  Medicaid  and 
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SCHIP.  This  interim  rule  promulgates 
the  regulations  for  Pub.  L.  106-224. 

FNS  previously  issued  guidance  that 
allows  disclosure  of  eligibility 
information  consistent  with  P.L.  103- 
448.  Under  that  guidance,  disclosure  to 
Medicaid  and  SCHIP  is  allowed  with 
parental/guardian  consent.  Please  refer 
to  the  proposed  nde  published  on  July 
25,  2000  at  65  FR  45725  for  a  discussion 
of  the  disclosure  provisions  under  P.L. 
103-448. 

Why  Is  This  Rule  Being  Issued  as  an 
Interim  Rule  and  Not  a  Proposed  Rule? 

Section  242(c)  of  Pub.  L.  106-224 
makes  the  provisions  of  that  law 
addressed  in  this  rulemaking  effective 
October  1 ,  2000  and  section  263 
requires  that  FNS  promulgate 
regulations  to  implement  the  provisions 
as  soon  as  practicable  after  the  date  of 
enactment  without  regard  to  the 
Administrative  Procedvue  Act's  notice 
and  comment  provisions  at  5  U.S.C. 
§  553;  the  Statement  of  Policy  of  the 
Secretary  of  Agricultiu^  effective  July 
24,  1971  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking;  and 
the  Paperwork  Reduction  Act  at  44 
U.S.C.  chapter  35.  In  addition,  section 
172  of  Pub.  L.  106-224  requires  us  to 
promulgate  rules  to  carry  out  the  Act 
and  its  amendments  not  later  than  120 
days  after  the  date  of  enactment.  For 
these  reasons,  we  are  not  taking  public 
comment  prior  to  promulgation  of  this 
interim  nde. 

To  benefit  firom  the  experiences  of 
program  operators  and  because  the 
disclosure  of  eligibility  information  is  a 
sensitive  issue,  FNS  decided  to  issue 
this  rule  as  an  interim,  rather  than  a 
final  rule,  in  order  to  facihtate  public 
comment.  FNS  intends  to  issue  a  final 
rule  combining  the  proposed  disclosure 
provisions  implementing  Pub.  L.  103- 
448  and  these  interim  disclosure 
provisions  implementing  Pub.  L.  106- 
224  after  consideration  of  the  comments 
received  on  these  rules. 

What  Programs  Are  Being  Affected? 

As  with  the  amendment  to  the  NSLA 
made  by  Pub.  L.  103-448,  the  new 
provisions  pertaining  to  disclosure  of 
children's  eligibility  information  to 
Medicaid  and  SCHIP  appear  in  the  part 
of  the  NSLA  that  applies  to  the  free  and 
reduced  price  meal  application  process 
for  the  NSLP.  However,  based  on  FNS 
practices  and  policies  dealing  with  past 
issues  and  the  need  for  consistency 
among  the  Child  Nutrition  Programs, 
these  regulations  on  the  disclosure  of 
bee  and  reduced  price  meal  or  free  milk 
eligibihty  information  by  determining 
agencies  to  Medicaid  and  SCHIP  apply 


to  all  the  Child  Nutrition  Programs — the 
NSLP,  School  Breakfast  Program  (SBP), 
Special  Milk  Program  for  Children 
(SMP),  Child  and  Adult  Care  Food 
Program  (CACFP).  and  camps  and 
enrolled  sites  in  the  Summer  Food 
Service  Program  (SFSP).  Therefore,  this 
rule  amends  the  regulations  for  each  of 
these  programs.  The  various  sections 
amended  are  listed  following  the 
discussion  of  each  issue  addresseid  by 
this  rule.  The  minor  wording  differences 
necessary  to  accommodate  the 
terminology  for  the  specific  programs 
are  not  addressed  in  the  preamble. 
School  food  authorities,  SMP  child-care 
institutions,  CACFP  institutions,  and 
SFSP  sponsors  are  determining  agencies 
and  are  collectively  referred  to  as 
"program  operators"  in  the  preamble. 
Additionally,  this  approach  is 
consistent  with  the  July  25,  2000, 
proposed  nde. 

What  Definitions  Will  Be  Added  to  the 
Regulations? 

Disclosure.  Any  time  information  is 
revealed  or  used  for  a  piupose  other 
than  for  the  purpose  for  which  the 
information  was  obtained,  it  is  a 
disclosure.  This  is  true  even  when  the 
same  agency  that  obtained  the 
information  is  the  one  wishing  to  use  it 
for  another  purpose.  The  term 
"disclosure,"  refers  to  access,  release,  or 
transfer  of  personal  data  about 
participants  by  means  of  print,  tape, 
microfilm,  microfiche,  electronic 
communication  or  any  other  means.  In 
this  nde,  the  data  would  be  individual 
children's  free  and  reduced  price 
eligibility  status  or  other  information 
obtained  through  the  bee  and  reduced 
price  meal  or  fr'ee  milk  apphcation  or 
through  direct  certification. 

Medicaid  and  SCHIP.  Medicaid  and 
SCHIP  refers  to  the  Federal  and  State 
funded  health  insiu'ance  programs 
under  titles  XIX  and  XXI  of  the  Social 
Security  Act,  which  provide  free  and 
low  cost  health  insiuance  to  needy 
children. 

This  interim  rule  will  include  the 
above  definitions  in  the  alphabetical 
listings  at  7  CFR  215.2,  225.2,  226.2.  and 
245.2. 

Is  Disclosure  of  Individual  Children's 
Eligibility  Information  to  Medicaid  or 
SCHIP  Required? 

Section  9(b)(2)(C)(ii)(IV)  of  the  NSLA, 
as  amended  by  Pub.  L.  106-224, 
specifies  that  individual  children's 
eligibility  information  may  be  disclosed 
to  Medicaid  and  SCHIP  only  if  the  State 
agency  and  program  operators  "elect"  to 
do  so.  Both  the  State  agency  and 
program  operator  must  agree  to  the 
disclosure.  Since  the  disclosiue 


provision  applies  to  all  the  Child 
Nutrition  Programs,  in  most  cases,  this 
would  be  the  State  agency  and  the 
school  food  authority  or  school,  SFSP 
sponsor,  or  CACFP  institution.  This 
provision  is  included  in 
§§215.13a{g)(l),  225M5(g)(l), 
226.23(i){l).  245.6(f)(1)  of  this  interim 
rule.  Additionally,  as  discussed  later  in 
this  preamble,  parents/guardians  must 
be  given  the  opportimity  to  elect  not  to 
have  their  information  disclosed. 

What  Information  May  Be  Disclosed  for 
Use  by  Medicaid  and  SCHIP? 

When  both  the  State  agency  and 
program  operators  elect  to  disclose 
eligibility  information  for  use  by 
Medicaid/SCHIP  and  parents/guardians 
have  not  declined  the  disclosure, 
program  operators  may  disclose 
children's  eligibility  information.  In 
accordance  with  section 
9(b)(2)(C)(iii)(IV)  of  the  NSLA,  program 
operators  may  disclose  children's 
names,  eligibility  status  (whether  they 
are  eligible  for  free  or  reduced  price 
meals  or  bee  milk),  and  any  other 
eligibility  information  obtained  bom  the 
application  for  free  and  reduced  price 
meals  or  free  milk  or  through  direct 
certification  to  persons  directly 
connected  with  the  administration  of 
Medicaid  or  SCHIP.  (Please  note  that  for 
the  Child  and  Adidt  Care  Food  Program 
and  the  Summer  Food  Service  Program, 
children's  eligibility  information  may 
oidy  be  disclosed  to  the  extent  that  there 
are  bee  and  reduced  price  meal 
applications  for  these  children.)  This 
provision  is  included  in 
§§215.13a(g)(2).  225.15(g)(2), 
226.23(i)(2),  and  245.6(f)(2). 

Who  Is  a  Person  "directly  connected" 
With  the  Administration  of  Medicaid  or 
SCHIP? 

The  NSLA  permits  disclosiue  and  use 
of  program  eligibility  information 
specifically  to  "a  person  directly 
connected  with  the  administration"  of 
Medicaid  or  SCHIP  for  the  purpose  of 
identifying  and  seeking  to  enroll 
children  in  Medicaid  or  SCHIP.  Persons 
directly  connected  with  the 
administration  of  State  Medicaid  and 
SCHIP  for  piuposes  of  disclosure  of  free 
and  reduced  price  meal  and  bee  milk 
eligibility  information  are  State 
employees  and  persons  authorized 
under  Federal  and  State  Medicaid  and 
SCHIP  requirements  to  carry  out  initial 
processing  of  Medicaid  or  SCHIP 
applications  or  to  make  eligibility 
determinations  for  Medicaid  or  SCHIP. 
Initial  processing  of  Medicaid  or  SCHIP 
applications  includes  assisting 
individuals  to  fill  out  the  application, 
explaining  requirements  and  similar 
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activities.  In  addition  to  being 
authorized  under  Federal  and  State 
Medicaid  requirements,  persons  directly 
coimected  with  Medicaid  or  SCHIP 
administration  must  be  designated  by 
the  Medicaid  or  SCHIP  agency  to 
receive  Medicaid  or  SCHIP  eligibility 
information.  This  ma)'  include 
employees  of  county  health 
departments,  cc mty  departments  of 
human  or  social  services,  family  service 
agencies  or  income  maintenance 
agencies.  This  also  may  include  persons 
under  contract  to  the  State  health 
program  to  make  eligibility 
determinations  and  enroll  children  in 
the  State  health  insurance  program. 
These  entities  and  persons  must  have  a 
formal  relationship  with  the  Medicaid 
or  SCHIP  agency  to  be  directly 
coimected  with  Medicaid  or  SCHIP 
administration. 

The  statute  allows  disclosure  of 
children's  eligibility  information  to 
identify  children  who  may  be  eligible 
for  one  of  these  health  insurance 
programs  and  to  seek  to  enroll  eligible 
children  in  the  applicable  program.  The 
statute  does  not  authorize  disclosure  to 
persons  connected  with  Medicaid  or 
SCmP  enforcement  activities.  Thus, 
Federal,  State  and  local  reviewers 
responsible  for  reviewing  or  auditing 
compliance  with  State  Medicaid  or 
SCI^  regulations  may  not  have  access 
to  children's  free  and  reduced  price 
meal  or  fi^e  milk  eligibility  information 
\mder  this  nde. 

I  j  In  general,  organizations  and 
'individuals  assisting  in  Medicaid  and 
SCHIP  outreach  activities  are  not 
authorized  access  to  children's  free  and 
reduced  price  eligibility  information. 
The  intent  is  to  limit  disclosure  of 
program  eligibility  information  to  those 
who  have  a  "need  to  know"  program 
eligibility  information  for  identifying 
and  seeking  to  enroll  eligible  children  in 
Medicaid  and  SCHIP.  Since  States  have 
flexibility  in  implementing  Medicaid 
and  SCHIP,  FNS  recommends  that  State 
agencies  and  determining  agencies 
contact  the  Medicaid/SCHIP  coordinator 
in  their  State  to  determine  the  persons 
or  entities  authorized  and  designated  by 
Medicaid  or  SCHIP  to  receive  eligibility 
information.  A  description  of  "a  person 
directly  connected"  with  State  Medicaid 
or  SCHIP  administration  is  included  in 
§§215.13a(g)(3),  225.15(g)(3), 
226.23(i)(3),  and  245.6(f)(3)  of  this  rule. 

What  If  Student  Records  and  Other 
Systems  Are  Computerized? 

FNS  is  concerned  about  maintaining 
the  confidentiaUty  of  children's 
eligibility  information  that  is 
maintained  in  a  computeri  ^ed  data  base, 
^cediues  must  be  in  place  to  ensure 


that  only  authorized  individuals  have 
access  to  children's  eligibility 
information. 

Many  schools  are  now  computerized, 
and  individual  student  information  is 
often  part  of  a  Statewide  electronic 
database  imder  the  responsibility  of  the 
State's  Department  of  Education.  The 
information  may  also  be  part  of  a  local 
school  district  database.  Typically,  these 
databases  contain  "directory 
information,"  such  as  student's  name, 
address,  phone  number,  and  "education 
records,"  such  as  achievement  test 
scores,  grades,  special  education  plans, 
and  evaluations.  The  Department  of 
Education  has  regidations  restricting 
access  to  "education  records,"  including 
those  on  computerized  systems.  These 
regulations  are  found  at  34  CFR  Part  99. 

Program  operators  should  take  note 
that  "education  records"  do  not  include 
Child  Nutrition  Program  eligibility 
information.  Therefore,  the  Department 
of  Education  regulations  do  not  extend 
to  program  ehgibility  information  for 
the  Child  Nutrition  Programs.  Nor  is 
compliance  with  the  Department  of 
Education  confidentiality  regulations 
sufficient  to  meet  the  confidentiality 
protections  in  the  NSLA.  Therefore, 
program  operators,  who  may  also  be 
database  managers,  must  ensiu^  that  to 
the  extent  that  Child  Nutrition  Program 
eligibility  information  is  kept  togedier 
with  other  school  records,  controls  are 
established  and  maintained  to  ensure 
that  the  program  eligibility  information 
is  available  only  to  authorized  f>ersons 
and  used  oidy  for  authorized  purposes. 

FNS  is  not  proposing  any  specific 
methods  to  ensure  compliance  with  the 
NSLA  confidentiality  provisions  in 
these  situations.  However,  FNS  remains 
concerned  about  the  extent  of  access  to 
the  databases,  and  ways  to  protect 
program  eligibility  information  from 
disclosure  and  use  beyond  what  is 
authorized  by  Congress.  Since  FNS 
experience  in  this  area  is  limited, 
commenters  are  encouraged  to  provide 
their  experiences  with  student  databases 
in  which  access  restrictions  vary 
according  to  the  sensitivity  of  the 
different  data  items  in  the  database.  An 
example  would  be  a  school  district 
database  where  access  to  students' 
academic  records  is  more  restricted  than 
is  access  to  students'  class  schedules, 
addresses,  and  other  conunon 
information.  Comments  on  this  subject 
will  aid  FNS  in  determining  whether 
special  controls  are  necessary  in 
situations  in  which  program  eligibility 
information  reside  in  the  same  database 
where  other  student  information  is 
maintained.  While  this  rule  would  not 
forbid  such  arrangement,  FNS  wishes  to 
emphasize  that  to  comply  with  this  rule, 


database  managers,  who  may  also  be 
program  operators,  must  restrict  access 
to  program  eligibility  information  to 
oidy  those  inchviduals  and  uses 
authorized  by  statute  and  regulation. 

Are  There  Restrictions  on  How 
Children's  Free  and  Reduced  Price 
Eligibilitv  Information  May  Be  Used  by 
State  Medicaid  and  SCHIP? 

Section  9(b)(2)(C)(iii)(IV)  of  die  NSLA 
specifies  that  Medicaid  and  SCHIP 
agencies  and  health  insurance  program 
operators  receiving  children's  free  and 
reduced  price  me^  or  fi-ee  milk 
eligibility  information  may  only  use  that 
information  to  identify  children  that 
may  be  eligible  for  State  Medicaid  or 
SCHIP  and  to  seek  to  enroll  them  in 
those  programs.  State  agencies  and 
program  operators  must  include  this 
restriction  in  the  agreement  with 
Medicaid  or  SCHIP  officials  discussed 
later  in  this  preamble.  This  provision  is 
added  to  §§  215. 13a(g)(4),  225.15(g)(4). 
226.23(i)(4),  and  245.6(f)(4). 

The  statute  and  this  regulation  sp>ecify 
that  children's  eligibility  information, 
when  disclosed  to  Medicaid  or  SCHIP, 
must  be  used  to  identify  and  "seek  to 
enroll"  children  in  one  of  these  health 
insmance  programs.  In  actuality,  it  is 
imlikely  that  children  will  be 
automatically  enrolled  in  Medicaid  or 
SCHIP  based  on  information  from  the 
bee  or  reduced  price  application  or 
obtained  through  direct  certification, 
because  Medicaid  and  SCHIP  need 
additional  information  to  enroll 
children.  Rather,  children's  bee  and 
reduced  price  meal  or  bee  milk 
eligibility  information  will  be  used  to 
facilitate  Medicaid  and  SCHIP 
enrollment.  There  is  concern  that 
households  may  beUeve  that  by 
allowing  their  information  to  be 
disclosed  to  Medicaid  and  SCHIP.  their  ' 
children  will  be  automatically  enrolled 
in  one  of  these  health  insivance 
programs  without  the  household  taking 
further  action.  Medicaid  and  SCHIP 
officials  and  program  operators  should  . 
work  together  to  ensure  that  once 
households  are  identified  as  potentially 
eligible  for  Medicaid  or  SCHIP, 
households  are  aware  that  they  must 
complete  the  Medicaid  or  SCHIP 
application  process. 

Must  Households  Be  Notified  of 
Potential  Disclosures  to  Medicaid  and 
SCHIP? 

In  accordance  with  section 
9(b)(2)(C){vi)(II){aa)  and  (bb)  of  the 
NSLA,  for  any  disclosures  to  State 
Medicaid  and/or  SCHIP,  parents/ 
guardians  must  be  notified  of  the 
potential  disclosiu^  and  given  the 
opportunity  to  elect  not  to  have  their 
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information  disclosed.  The  notification 
must  inform  the  parents/guardians  that: 
(1)  They  are  not  required  to  consent  to 
the  disclosure;  (2)  the  information,  if 
disclosed,  will  be  used  to  facilitate  the 
identification  and  enrollment  of  eligible 
children  in  a  health  insurance  program; 
and  (3)  their  decision  will  net  affect 
their  children's  eligibility  for  free  and 
reduced  price  meals  or  free  milk.  The 
notification  may  be  included  in  the 
letter/notice  to  parents/guardians  that 
accompanies  the  free  and  reduced  price 
meal  or  free  milk  application,  on  the 
application  itself  or  in  a  separate  but 
conciirrent  notice  provided  to  parents/ 
guardians.  The  notice  must  be  given 
prior  to  the  disclosiu^  and  parents/ 
guardians  must  be  given  a  reasonable 
time  limit  to  respond.  (A  discussion 
about  notifying  households  of  potential 
disclosures  of  eligibility  information  for 
children  who  are  determined  eligible  for 
free  meals  through  direct  certification  is 
included  below.)  Only  the  parent  or 
guardian  who  is  a  member  of  the 
household  or  family  for  purposes  of  the 
free  and  reduced  price  meal  or  bee  milk 
application,  i.e.,  the  parent/guardian 
included  on  the  application,  must  be 
notified  and  given  the  option  to  decline 
the  disclosiue  of  eligibility  information. 
In  most  cases  of  divorce  or  separation, 
this  means  the  custodial  parent  or 
guardian.  However,  if  custody  is  shared, 
the  parents  or  guardians  must  decide 
who  has  primary  custody  for  piuposes 
of  making  application  for  the  program. 
The  parent  or  guardian  having  such 
custody  would  be  the  only  person  who 
must  be  notified  and  given  the  option  to 
elect  to  decline  the  disclosure.  In  other 
words,  by  not  declining  to  have  their 
information  disclosed  to  Medicaid/ 
SCHIP,  the  parent/guardian  is 
consenting  to  have  their  eligibility 
information  shared.  FNS  is  concerned 
about  the  personal  financial  data  at 
stake.  This  information  is  imlike  other 
student  records  that  directly  concern  the 
education  of  the  child,  and  in  which 
both  parents  have  a  direct  interest.  The 
program  eligibility  information  in  these 
circiunstances  is  associated  with  one 
parent  or  guardian,  and  FNS  believes 
that  only  that  parent  or  guardian  should 
be  given  the  option  of  electing  whether 
or  not  to  disclose  their  eligibility 
information.  FNS  recognizes  that  this  is 
a  difficult  issue  and  is  particularly 
interested  in  comments  on  this  point. 
Regardless  of  the  document  used  to 
notify  parents/guardians  and  to  secure 
the  consent/declination,  officials  must 
provide  the  household  with  adequate 
information  for  them  to  determine 
whether  or  not  to  allow  the  disclosure 
of  their  eligibility  information.  This  rule 


would  amend  §§  215.13a{g){5), 
225.15(g)(5),  226.23(i)(5),  and  245.6(f)(5) 
to  set  the  minimum  standards  for  the 
notice  of  potential  disclosure. 

How  Are  Households  Who  Are 
Determined  Eligible  for  Free  Meals 
Through  Direct  Certification  Notified 
About  the  Potential  Disclosure  of 
Eligibility  Information? 

Section  9(b)(2)(C){iii)  of  the  NSLA 
authorizes  the  disclosure  of 
participants'  free  and  reduced  price 
information  obtained  from  a  bee  and 
reduced  price  meal  application  or 
obtained  through  direct  certification.  As 
specified  in  §  245.6(b),  direct 
certification  is  the  process  by  which 
program  operators  determine  program 
eligibility  by  directly  communicating 
with  the  appropriate  State  or  local 
agency  to  obtain  documentation  that  an 
individual  is  a  member  of  a  food  stamp 
household  (or  member  of  a  household 
receiving  benefits  under  the  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR)  in  lieu  of  food 
stamps)  or  a  member  of  a  femily 
receiving  assistance  under  certain  State 
programs  for  the  Temporary  Assistance 
for  Needy  Families  (TANF).  In  the  case 
of  direct  certification,  the  agency 
administering  the  Food  Stamp  Program, 
FDPIR  or  TANF,  as  appropriate,  may 
add  a  notification/decUnation  statement 
to  the  notice  of  eligibility  for  fi-ee  meals 
or  milk  imder  the  Child  Nutrition 
Programs  that  is  provided  to  the 
.  household  as  documentation  of 
eligibility  for  bee  meals.  The  household 
would  be  asked  to  contact  the  program 
operator  if  they  did  not  want  their 
information  disclosed  to  Medicaid  or 
SCmP.  Another  option  is  for  the 
program  operator  to  include  the 
notification/declination  statement  on 
the  notice  of  eligibility  for  bee  meals 
that  the  program  operator  provides  to 
the  households  when  the  direct 
certification  is  accomplished  by 
computer  match.  Regardless  of  the 
method  chosen  to  notify  households  of 
the  potential  disclosure  and  to  obtain 
their  consent/declination,  officials  must 
provide  households  with  adequate 
information  to  determine  whether  to 
disclose  their  information  and  adequate 
time  for  the  household  to  respond. 

May  Social  Security  Numbers  Be 
Disclosed? 

The  Privacy  Act  of  1974  (5  U.S.C. 
552a  note)  requires  that  notice  be  given 
of  the  intended  uses  of  social  security 
numbers.  Thus,  if  a  State  agency  or 
program  operator  intends  to  disclose 
social  security  numbers,  either  through 
the  disclosure  provisions  authorized  in 
the  NSLA  or  with  specific  parental 


consent,  then  section  7(b)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a  note)  requires 
that  notice  of  the  planned  uses  of  the 
social  seciuity  niunber  be  given. 

The  easiest  method  is  to  include  the 
planned  uses  of  social  seciuity  numbers 
in  the  Privacy  Act  notice  currently 
required  by  §§  225.15(f)(4)(iv), 
226.23{e)(l){ii)(F),  and  245.6(a)(1), 
because  a  Privacy  Act  notice  is  already 
on  the  free  and  reduced  price  meal 
application.  The  only  uses  of  social 
security  numbers  currently  listed  in  the 
regulations  and  the  prototype 
application  are  for  the  determination 
and  verification  of  eligibility  for 
program  meals.  Any  State  agency  or 
program  operator  that  plans  to  disclose 
all  eligibility  information,  including  the 
social  security  number,  to  Medicaid  or 
SCHIP  administrators  or  plans  to  use  the 
number  for  purposes  not  specified  in 
their  Privacy  Act  notice  must  amend  the 
Privacy  Act  notice  to  reflect  this.  State 
agencies  and  program  operators  are 
responsible  for  ensuring  the  adequacy  of 
their  Privacy  Act  notice,  and  FNS 
encourages  them  to  consult  with  their 
legal  coiuisel.  The  requirement 
regarding  Privacy  Act  compliance  is 
specified  in  §§215.13a(g)(6), 
225.15(g)(6).  226.23(0(6),  and  245.6(f)(6) 
of  this  interim  rule. 

Currently,  the  regulations  for  the  SMP 
do  not  include  a  Privacy  Act  notice.  The 
addition  of  a  Privacy  Act  notice  to  the 
SMP  was  proposed  in  the  July  25,  2000 
rule  (65  FR  45725).  To  ensure  Privacy 
Act  compliance  in  that  program,  this 
rule  adds  a  Privacy  Act  notice 
requirement  for  the  SMP  in  child-care 
institutions.  The  Privacy  Act  notice 
requirement  for  the  SMP  in  child-care 
institutions  is  added  at  §  215.13a(f). 

This  rule  amends  and  simplifies 
ciurent  Privacy  Act  notice  required  in 
§§  226.23(e)  and  245.6(a).  The  revision 
to -the  Privacy  Act  notice  on  the  bee  and 
reduced  price  application  replaces  the 
three  sentences  giving  detailed 
descriptions  of  the  potential  use  of  the 
social  security  number  for  verification 
with  a  more  general,  simpler  statement 
that  the  social  seciuity  number  will  be 
used  in  the  administration  and 
enforcement  of  the  program.  This 
revision  is  intended  to  respond  to 
concerns  about  the  lengthy  Privacy  Act 
notice  previously  required  by  program 
regulations.  This  revision  shortens  the 
notice  and  reduces  the  amount  of  space 
it  takes  up  on  the  application.  An 
additional  Privacy  Act  notice  is  required 
to  be  given  before  verification  (for  those 
programs  subject  to  verification).  That 
notice  would  continue  to  provide  the 
more  detailed  description  on  the 
potential  uses  of  social  seouity 
numbers  in  verification.  The  sections 
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revised  are  §§225.15(f)(4)(iv), 
226.23(e)(l)(ii)(F),  and  245.6(a)(1).  This 
revision  was  proposed  in  the  July  25. 
2000  rule  (65  FR  45725). 

Must  There  Be  an  Agreement  With  State 
Medicaid  and/or  SCHIP? 

Section  9(b)(2)(C)(vi)(I)  of  the  NSLA 
specifies  that  the  determining  agency 
must  have  a  written  agreement  with  the 
State  or  local  agency  er  agencies 
administering  Medicaid  and/or  SCHIP 
prior  to  disclosing  children's  free  and 
reduced  price  meal  or  free  milk 
eligibility  information.  At  a  minimiun. 
the  agreement  must:  (1)  Identify  the 
health  insurance  program  or  health 
agency  receiving  children's  eligibility 
information;  (2)  describe  the 
information  that  will  be  disclosed;  (3) 
require  the  insurance  program  or  health 
agency  to  use  the  eligibility  information 
obtained;  (4)  specify  that  the 
information  must  only  be  used  to 
identify  children  eligible  for  and  to  seek 
to  enroll  children  in  Medicaid  or  SCHIP; 
(5)  describe  how  the  information  will  be 
protected  from  unauthorized  uses  and 
disclosiues;  (6)  describe  the  penalties 
for  luiauthorized  disclosure;  and  (7)  be 
signed  by  both  the  determining  agency 
and  the  Medicaid/SCHIP  program  or 
agency  receiving  children's  eligibility 
information.  This  provision  is  included 
in  §§  215.13a{g)(7).  225.15(g)(7), 
226.23(i)(7),  and  245.6(f)(7). 

What  Are  the  Penalties  for  Improper 
Disclosure? 

The  NSLA  establishes  a  fine  of  not 
more  than  $1000  or  imprisonment  of  not 
more  than  1  year,  or  both,  for 
publishing,  divulging,  disclosing,  or 
making  known  in  any  manner  or  extent 
not  authorized  by  Federal  law,  any 
eligibility  information.  This  includes 
the  disclosiue  of  eligibility  information 
by  one  entity  authorized  under  the 
statute  to  receive  the  information  to  any 
other  entity,  even  if  that  entity  would 
otherwise  be  authorized  to  receive  the 
information  directly  fr^m  the 
determining  agency,  i.e.,  third  party 
disclosiues  are  prohibited.  These 
penalties  are  described  in 
§§215.13a(g)(8),  225.15(g)(8), 
226.23(i)(8),  and  245.6(f)(8)  of  this 
interim  rule. 

What  Arc  the  State  Agency's 
Responsibilities? 

A  State  agency  that  elects  to  disclose 
children's  free  and  reduced  price  meal 
or  free  milk  information,  with  the 
agreement  of  the  determining  agency, 
must  ensure  that  the  determining 
agency:  (1)  Has  a  written  agreement 
with  the  State  or  local  agency  or 
agencies  administering  health  insurance 


programs  for  children  luider  title  XIX 
and  XXI  of  the  Social  Secimty  Act  (42 
U.S.C.  1396  et  seq.  and  1397aa  et  seq.) 
that  requires  the  health  agencies  to  use 
children's  free  and  reduced  price  meal 
or  free  milk  eligibility  information  to 
seek  to  enroll  children  in  those  health 
insurance  programs;  and  (2)  notifies 
each  household  of  the  information  that 
will  be  disclosed,  that  the  information 
disclosed  will  be  used  only  to  seek  to 
eiu^ll  children  in  Medicaid  or  the  State 
Children's  Health  Insiuance  Program 
and  provides  each  parent/guardian  with 
an  opportimity  to  elect  not  to  have  the 
information  disclosed.  Sections 
215.13a(g){9),  225.15(g)(9),  226.23{i)(9), 
and  245.6(f)(9)  specify  the  State 
agency's  responsibilities  regarding 
disclosures. 

Summary 

FNS  is  amending  the  Child  Nutrition 
Program  regulations  to  permit  the 
disclosiue  of  program  eligibility 
information  to  Medicaid  and  SCHIP 
consistent  with  the  recent  amendments 
to  the  NSLA  made  by  P.L.  106-224. 
FNS'  goal  is  to  facilitate  the  eruollment 
of  eligible  children  in  those  health 
insiu-ance  programs,  without  sacrificing 
the  confidentiality  of  children's 
eligibility  information. 

Public  Participation 

Section  242(c)  of  Pub.  L.  106-224  (7 
U.S.C.  1421  note)  makes  the  provisions 
of  this  rule  effective  on  October  1 ,  2000. 
Fiuther,  section  263  of  Pub.  L.  106-224 
directs  the  Department  to  implement 
these  provisions  without  regard  to  the 
Administrative  Procediu*  Act's  notice 
and  public  comment  provisions  at  5 
U.S.C.  §  553.  The  Department  is  thus 
promulgating  the  provisions  of  this 
interim  rule  without  prior  notice  or 
public  comment.  As  a  result,  as  of 
October  1 ,  program  administrators  will 
be  given  the  opportunity  to  disclose 
participant's  program  eligibility 
information  to  Medicaid  and  SCHIP  to 
facilitate  enrollment  in  those  programs. 
The  Department,  however,  is  providing 
interested  parties  an  opportunity  to 
comment  on  the  interim  regulatory 
provisions  during  the  public  comment 
period  and  will  consider  comments 
submitted  when  finalizing  this  rule. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  a  requirement 


for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  section  202  of  the 
UMRA,  the  FNS  generally  prepares  a 
written  statement,  including  a  cost- 
benefit  analysis.  This  is  done  for 
proposed  and  final  rules  that  have 
"Federal  mandates"  which  may  result 
in  expenditiues  of  $100  million  or  more 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  die  aggregate,  or  by  the 
private  sector.  When  this  statement  is 
needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  the  FNS  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives.  It 
must  then  adopt  the  least  costly,  most 
cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  interim  rule  contains  no  Federal 
mandates  of  $100  million  or  more  in 
any  one  year  (under  regulatory 
provisions  of  Tide  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  interim 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

Regulatory  Flexibility  Act 

This  interim  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Shirley  R.  Watkins,  Under 
Secretary  for  Food,  Nutrition  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  signific^t 
economic  impact  on  a  substantial 
number  of  small  entities.  By  permitting 
access  to  certain  eligibility  information, 
this  rule  could  reduce  duplicative 
paperwork  by  certain  agencies  which 
serve  low-income  children  and  adults. 
The  rule  could  streamline  operations  of 
those  programs.  The  provisions  of  this 
rule  also  may  enhance  access  to  these 
programs  by  needy  children.  The 
Department  of  Agriculture  does  not 
anticipate  any  adverse  fiscal  impact 
resulting  from  implementation  of  this 
rulemaking.  Although  there  may  be 
some  burdens  associated  with  this  rule, 
the  burdens  would  not  be  significant 
and  would  be  outweighed  by  the 
benefits  of  sharing  of  information. 

Executive  Order  12372 

The  Special  Milk  Program,  the 
Summer  Food  Service  Program,  and  the 
Child  and  Adult  Care  Food  Program  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.556, 10.559, 
and  10.558  respectively.  These 
programs  are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 


2200 Federal  Register/Vol.  66,  No.  8/Thursday,  January  11.  2001 /Rules  and  Regulations 


3015,  Subpart  V,  and  final  rule  related 
noUce  at  48  FR  29115,  June  24, 1983). 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  im]}ede  its 
full  implementation.  This  nde  is  not 
intended  to  have  retroactive  effect 
unless  that  is  specified  in  the  Effective 
Date  section  of  the  preamble  of  the  final 
rule.  Before  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the  application 
of  its  provisions,  all  administrative 
procedures  that  apply  must  be  followed. 
The  only  administrative  appeal 
procedures  relevant  to  this  proposed 
nde  are  the  hearings  that  FNS  must 
provide  for  decisions  relating  to 
eligibility  for  bee  and  reduced  price 
meals  and  firee  milk  (§  245.7  for  the 
NSLP,  SBP,  and  SMP  in  schools; 
§  226.23(e)(5)  for  the  CACFP). 

Paperwork  Reduction  Act 

In  accordance  with  the  authority 
provided  under  section  263  of  Pub.  L. 
106^224,  this  rulemaking  is  made 
without  regard  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

This  rule  contains  burdens  that  were 
included  in  the  burden  estimate  in  the 
proposed  rule.  Disclosure  of  Children's 
Eligibility  Information,  published  on 
Jidy  25,  2000,  at  65  FR  45725.  That  rule 
proposed  to  allow  the  disclosing  of 
children's  eligibility  information  to 
various  education,  nutrition,  and  health 
programs  authorized  under  Pub.  L.  103- 
448.  Additionally,  under  the  proposed 
rule,  officials  may  disclose  children's 
eligibility  to  other  programs,  such  as 
Medicaid  and  SCHIP,  with  parental 
consent. 

Since  many  of  the  provisions  in  the 
proposed  rule,  mentioned  above,  and 
this  interim  rule  are  similar,  such  as 
taking  agreements  with  persons  or 
agencies  receiving  children's  eligibility 
information  and  notifying  households  of 
potential  disclosures,  the  Department 
plans  to  issue  one  final  rule  that 
responds  to  commenter  concerns  on  the 
proposed  nde  and  this  interim  rule.  The 
Department  will  make  any  adjustments 
to  the  burden  estimate  in  that  final  rule. 

Federalism  Summary  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  "federalism  implications," 
agencies  are  directed  to  provide  a 


statement  for  inclusion  in  the  preamble 
to  the  regulation  describing  the  agency's 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(a)(B)  of  Executive  Order  13132: 

Prior  Consultation  With  State  Officials 

Prior  to  drafting  this  interim  rule,  we 
received  input  from  State  and  local 
agencies  at  various  times.  Since  the 
Child  Nutrition  Programs  (CNP)  are 
State  administered,  federally  funded 
programs,  our  regional  offices  have 
informal  and  formal  discussions  with 
State  and  local  officials  on  an  ongoing 
basis  regarding  program  implementation 
and  performance.  This  arrangement 
allows  State  and  local  agencies  to 
provide  feedback  that  forms  the  basis  for 
any  discretionary  decisions  in  this  and 
other  CNP  ndes.  The  provisions  in  this 
rule  are  primarily  non-discretionary. 
Pub.  L.  10&-224  mandates  that  we 
promptly  promulgate  regulations 
without  regard  to  the  notice  and 
comment  provisions  of  5  U.S.C.  553. 
However,  because  the  disclosure  of 
children's  eligibility  information  is  a 
sensitive  issue,  we  are  issuing  this  rule 
as  an  interim  rule  with  a  request  for 
public  comment. 

Nature  of  Concerns  and  the  Need  To 
Issue  This  Rule 

State  and  local  agencies  are  generally 
concerned  about  protecting  the 
confidentiality  of  children's  eligibility 
information.  "They  are  also  concerned 
about  the  paperwork  and  financial 
burdens  placed  on  food  service  to 
provide  eligibility  information  to 
Medicaid  and  SCHIP  officials. 

The  issuance  of  a  regulation  is 
required  by  Pub.  L.  106-224.  Prior  to 
Pub.  L.  106-224,  program  officials  were 
permitted  to  disclose  children's 
eligibility  information  to  certain 
programs  and  individuals  without 
parental  consent.  Medicaid  and  SCRIP 
were  not  included.  Therefore,  program 
officials  had  to  obtain  the  consent  of 
parents/guardians  if  they  elected  to 
disclose  children's  eligibility 
information  with  Medicaid  and  SCHIP. 
A  proposed  rule  to  allow  the  disclosure 
of  eligibility  information  to  these  other 
programs  was  published  on  Jidy  25, 
2000  (64  FR  45725).  In  accordance  with 
Pub.  L.  106-224,  this  interim  rule  will 
allow  the  disclosing  of  children's 
eligibility  information  unless  parents/ 
guardian  elect  not  to  have  their 
information  disclosed  to  Medicaid  and 
SCHIP.  Certain  other  provisions,  as 
specified  in  the  statute,  must  also  be 
met  prior  to  disclosing  information  to 
Medicaid  and  SCHIP. 


Extent  to  Which  We  Meet  These 
Concerns 

We  believe  that  we  adequately 
address  the  issue  of  State  and  local 
flexibility.  We  clarify  that  the  disclosure 
of  children's  eligibility  information  to 
Medicaid  is  a  State  and  local  decision. 
They  are  not  required  to  disclose 
children's  eligibility  information. 
However,  we  encourage  State  and  local 
agencies  to  work  with  Medicaid  and 
SCHIP  officials  to  make  the  exchange  of 
eligibility  information  as  streamlined  as 
possible.  Additionally,  FNS  has  issued 
prototype  materials,  such  as  a  prototype 
agreement  between  program  operators 
and  an  agency  receiving  eligibility 
information  and  a  prototype  notification 
to  parents/guardians  that  their  eligibility 
information  may  be  disclosed  unless  the 
program  operator  is  notified  that  they  do 
not  want  their  information  disclosed. 
Additionally,  the  Department  of  Health 
and  Human  Services,  the  department 
that  administers  Medicaid  and  SCHIP,  is 
preparing  an  administrative  guidance  on 
reimbursement  for  costs  associated  with 
Medicaid  and  SCHIP  outreach  and 
enrollment.  Finally,  we  will  consider  all 
comments  received  on  this  rule  when 
we  draft  the  final  rule. 

List  of  Subjects 

7  CFR  Part  215 

Food  assistance  programs.  Grant 
programs-education.  Grant  programs- 
health.  Infants  and  children,  Milk. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  225 

Food  assistance  programs.  Grant 
programs-health,  Infants  and  children, 
Labeling,  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  226 

Accounting,  Aged,  Day  care.  Food 
assistance  programs.  Grant  programs. 
Grant  programs-health,  Indians, 
Individuals  with  disabilities.  Infants 
and  children.  Intergovernmental 
relations.  Loan  programs.  Reporting  and 
recordkeeping  requirements.  Surplus 
agricultural  commodities. 

7  CFR  Part  245 

Civil  rights.  Food  assistance 
programs,  Grant  programs-education, 
Grant  programs-health,  Infants  and 
children.  Milk,  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs. 

Accordingly,  7  CFR  Parts  215,  225, 
226,  and  245  are  amended  as  follows: 
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PART  215— SPECIAL  MILK  PROGRAM 
FOR  CHILDREN 

1.  Revise  the  authority  citation  for 
Part  215  to  read  as  follows: 

Authority:  42  U.S.C.  1772  and  1779. 

2.  In  §215.2: 

a.  Add  a  new  paragraph  (i-1) 
Disclosure; 

b.  Add  a  new  paragraph  (k-1) 
Medicaid;  and 

c.  Redesignate  paragraph  (aa)  Summer 
Food  Service  Program  as  paragraph  (bb) 
Summer  Food  Service  Program  and  add 
a  new  paragraph  (aa)  State  Children 's 
Health  Insurance  Program  in  its  place. 

The  additions  read  as  follows: 

§215.2    Definitions. 

***** 

(i-1)  Disclosure  means  individual 
children's  program  eligibility 
information  obtained  through  the  free 
milk  eligibility  process  that  is  revealed 
or  used  for  a  purpose  other  than  for  the 
purpose  for  which  the  information  was 
obtained.  The  term  refers  to  access, 
release,  or  transfer  of  personal  data 
about  children  by  means  of  print,  fape, 
microfilm,  microfiche,  electronic 
communication  or  any  other  means. 
***** 

(k-1)  Medicaid  means  the  State 
medical  assistance  program  under  title 
XIX  of  the  Social  Security  Act  (42  U.S.C. 
1396  et  seq.). 

***** 

(aa)  State  Children 's  Health  Insurance 
Program  (SCHIP)  means  the  State 
medical  assistance  program  under  title 
XXI  of  the  Social  Security  Act  (42  U.S.C. 
1397aa  et  seq.). 
***** 

3.  In  §  215.13a,  add  new  paragraphs 
(f)  and  (g)  to  read  as  follows: 

§  215.13a    Determining  eligibility  for  free 
milk  in  child-care  institutions. 

***** 

(f)  Is  a  Privacy  Act  notice  required  on 
the  free  milk  application?  Each  free  milk 
application  must  include  substantially 
the  following  statement:  "Unless  you 
include  your  child's  case  number  for  the 
Food  Stamp  Program,  the  Food 
Distribution  Program  on  Indian 
Reservations  (or  other  identifier  for  the 
Food  Distribution  Program  on  Indian 
Reservations)  or  the  Temporary 
Assistance  for  Needy  Families  Program, 
you  must  include  the  social  security 
number  of  the  adult  household  member 
signing  the  application  or  indicate  that 
the  household  member  does  not  have  a 
social  security  number.  This  is  required 
by  section  9  of  the  National  School 
Lunch  Act.  The  social  security  number 
is  not  mandatory,  but  the  application 


cannot  be  approved  if  a  social  security 
number  is  not  given  or  an  indication  is 
not  made  that  the  signer  does  not  have 
a  social  security  number.  The  social 
security  number  will  be  used  in  the 
administration  and  enforcement  of  the 
program." 

(g)  Disclosure  of  program  eligibility 
information  to  State  Medicaid 
(Medicaid)  and  the  State  Children's 
Health  Insurance  Program  (SCHIP) 
Program  eligibility  information  about 
children  eligible  for  bee  milk  may  be 
disclosed  to  Medicaid  and  SCHIP  as 
described  in  this  section. 

(1)  Who  decides  whether  to  disclose 
program  eligibility  information  to 
Medicaid  and/or  SCHIP?  The  State 
agency  may  elect  to  allow  child  care 
institutions  to  disclose  children's  free 
milk  eligibility  Luformation  to  Medicaid 
and  SCHIP.  Child  care  institutions  may 
then  elect  to  do  so.  Children's  program 
eligibility  information  may  only  be 
disclosed  to  Medicaid  or  SCHIP  when 
both  the  State  agency  and  the  child  care 
institution  so  elect,  the  parent/guardian 
does  not  decline  to  have  their  eligibility 
information  disclosed  as  described  in 
paragraph  (g)(5),  and  the  requirements 
in  this  paragraph  (g)  are  met. 

(2)  What  information  may  we  disclose 
for  use  by  Medicaid  and  SCHIP?  The 
State  agency  or  child  care  institution,  as 
appropriate,  may  disclose  children's 
names,  eligibility  status  (whether  they 
are  eligible  for  free  milk),  and  any  other 
eligibility  information  obtained  through 
the  free  milk  application  or  obtained 
through  direct  certification  to  persons 
directly  connected  with  the 
administration  of  Medicaid  or  SCHIP. 

(3)  Who  are  persons  "directly 
connected"  with  the  administration  of 
Medicaid  and  SCHIP?  State  employees 
and  persons  authorized  under  Federal 
and  State  Medicaid  and  SCHIP 
requirements  to  carry  out  initial 
processing  of  Medicaid  or  SCHIP 
applications  or  to  make  eligibility 
determinations  are  persons  directly 
connected  with  the  administration  of 
Medicaid  and  SCHIP  for  purposes  of 
disclosure  of  children's  free  milk 
eligibility  information. 

(4)  What  are  the  restrictions  on  how 
Medicaid  and  SCHIP  use  children 's  free 
milk  eligibility  information?  Medicaid 
and  SCHIP  agencies  and  health 
insurance  program  operators  receiving 
children's  free  milk  eligibility 
information  may  only  use  the 
information  to  seek  to  enroll  children  in 
Medicaid  or  SCHIP.  The  Medicaid  and 
SCHIP  enrollment  process  may  include 
targeting  and  identifying  children  from 
low-income  households  who  are 
potentially  eligible  for  Medicaid  or 


SCHIP  for  the  purpose  of  seeking  to 
enroll  them  in  Medicaid  or  SCHIP. 

(5)  Must  we  notify  households  of 
potential  disclosure  to  Medicaid  or 
SCHIP?  The  State  agency  or  child  care 
institution,  as  appropriate,  must  notify 
parents/guardians  that  their  children's 
free  milk  eligibility  information  will  be 
disclosed  to  Medicaid  and/or  SCHIP 
unless  the  parent/guardian  elects  not  to 
have  their  information  disclosed. 
Additionally,  the  State  agency  or 
sponsor,  as  appropriate,  must  give 
parents/guardians  an  opportunity  to 
elect  not  to  have  their  information 
disclosed  to  Medicaid  or  SCHIP.  Only 
the  parent  or  guardian  who  is  a  member 
of  the  household  or  family  for  purposes 
of  the  bee  and  reduced  price  meal  or 
free  milk  application  may  decline  the 
disclosure  of  eligibility  information.  The 
notification  must  inform  parents/ 
guardians  that  they  are  not  required  to 
consent  to  the  disclosure,  that  the 
information,  if  disclosed,  will  be  used  to 
identify  children  eligible  for  and  to  seek 
to  enroll  children  in  a  health  insurance 
program,  and  that  their  decision  will  not 
affect  their  children's  eligibility  for  free 
milk.  The  notification  may  be  included 
in  the  letter/notice  to  parents/guardians 
that  accompanies  the  free  milk 
application,  on  the  application  itself  or 
in  a  separate  notice  provided  to  parents/ 
guardians.  The  notice  must  give 
parents/guardians  adequate  time  to 
respond.  For  children  determined 
eligible  through  direct  certification,  the 
notice  of  potential  disclosure  may  be 
included  in  the  document  informing 
parents/guardians  of  their  children's 
eligibility  for  free  milk  through  direct 
certification. 

(6)  May  social  security  numbers  be 
disclosed?  The  State  agency  or  child 
care  institution,  as  appropriate,  may 
disclose  social  security  numbers  to  any 
programs  or  persons  authorized  to 
receive  all  program  eligibUity 
information  under  this  paragraph  (g), 
provided  parents/guardians  have  not  « 
declined  to  have  their  information 
disclosed.  However  State  agencies  and 
child  care  institutions  that  plan  to 
disclose  social  security  numbers  must 
give  notice  of  the  planned  use  of  the 
social  security  numbers.  This  notice 
must  be  in  accordance  with  section  7(b) 
of  the  Privacy  Act  of  1974  (5  U.S.C.  552a 
note).  The  application  must  include 
substantially  the  following  language  for 
disclosures  of  social  security  numbers  to 
Medicaid  or  SCHIP:  "The  social  security 
number  may  also  be  disclosed  to 
Medicaid  and  the  State  Children's 
Health  Insurance  Program  for  the 
purpose  of  identifying  and  seeking  to 
enroll  eligible  children  in  one  of  these 
health  insurance  programs."  This 
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language  is  in  addition  to  the  notice 
required  in  paragraph  (f)  of  this  section. 
State  agencies  and  child  care 
institutions  are  responsible  for  drafting 
the  appropriate  notice  for  disclosures  of 
social  security  numbers. 

(7)  Are  agreements  required  before 
disclosing  program  eligibility 
information?  The  State  agency  or  child 
care  institution,  as  appropriate,  must 
have  a  written  agreement  with  the  State 
or  local  agency  or  agencies 
administering  Medicaid  or  SCHIP  prior 
to  disclosing  children's  free  milk 
eligibility  information.  At  a  minimum, 
the  agreement  must: 

(i)  Identify  the  health  insurance 
program  or  health  agency  receiving 
children's  ehgibility  information; 

(ii)  Describe  the  information  that  will 
be  disclosed; 

(iii)  Require  that  the  Medicaid  or 
SCHIP  agency  use  the  information 
obtained  and  specify  that  the 
information  must  only  be  used  to  seek 
to  enroll  children  in  Medicaid  or  SCHIP; 

(iv)  Describe  how  the  information  will 
be  protected  from  unauthorized  uses 
and  disclosures; 

(v)  Describe  the  penalties  for 
unauthorized  disclosure;  and 

(vi)  Be  signed  by  both  the  Medicaid  or 
SCHIP  program  or  agency  and  the  State 
agency  or  diild  care  institution,  as 
appropriate. 

(8)  What  are  the  penalties  for 
unauthorized  disclosure  or  misuse  of 
information?  In  accordance  with  section 
9(h)(2)(C)(v)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  (42  U.S.C. 
1758(b)(2)(C)(v)),  any  individual  who 
publishes,  divulges,  discloses  or  makes 
known  in  any  manner,  or  to  any  extent 
not  authorized  by  statute  or  this  se(^on, 
any  information  obtained  under  this"^ 
paragraph  (g)  will  be  fined  not  more 
than  $1 ,000  or  imprisoned  for  up  to  1 
year,  or  both. 

(9)  What  are  the  State  agency's 
responsibilities  regarding  disclosures? 
State  agencies  that  elect  to  allow 
disclosure  of  children's  free  milk 
eligibility  information  to  Medicaid  or 
SCHIP,  as  provided  in  this  paragraph 
(g),  must  ensure  that  any  child  care 
institution  acting  in  accordance  with 
that  option: 

(i)  Has  a  written  agreement  with  the 
State  or  local  agency  or  agencies 
administering  health  insurance 
programs  for  children  under  titles  XIX 
and  XXI  of  the  Social  Security  Act  (42 
U.S.C.  1396  et  seq.  and  1397aa  et  seq.) 
that  requires  the  health  agencies  to  use 
children's  free  milk  eligibility 
information  to  seek  to  enroll  children  in 
those  health  insurance  programs;  and 

(ii)  Notifies  each  household  of  the 
information  that  will  be  disclosed,  that 


the  information  disclosed  will  be  used 
only  to  seek  to  enroll  children  in 
Medicaid  or  SCHIP  and  provides  each 
parent/guardian  with  an  opportunity  to 
elect  not  to  have  the  information 
disclosed. 

PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authoritjr:  Sees.  9, 13,  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1758, 1761,  and  1762a). 

2.  In  §  225.2,  add  new  paragraphs 
Disclosure;  Medicaid;  and  State 
Children 's  Health  Insurance  Program 
(SCHIP)  in  alphabetical  order  to  read  as 
follows: 

§225^    Definitions. 

***** 

Disclosure  means  individual 
children's  program  eligibility 
information  obtained  Uirough  the  free 
and  reduced  price  meal  eligibility 
process  that  is  revealed  or  used  for  a 
purpose  other  than  for  the  purpose  for 
which  the  information  was  obtained. 
The  term  refers  to  access,  release,  or 
transfer  of  personal  data  about  children 
by  means  of  print,  tape,  microfilm, 
microfiche,  electronic  communication 
or  any  other  means. 
***** 

Medicaid  means  the  State  medical 
assistance  program  imder  title  XIX  of 
the  Social  Security  Act  (42  U.S.C.  1396 
et  seq.). 

***** 

State  Children 's  Health  Insurance 
Program  (SCHIP)  means  the  State 
medical  assistance  program  imder  title 
XXI  of  the  Social  Security  Act  (42  U.S.C. 
1397aaet  seq.). 
***** 

3.  In  §225.15: 

a.  Revise  paragraph  (f)(4)(iv),  and 

b.  Redesignate  paragraphs  (g)  and  (h) 
as  paragraphs  (h)  and  (i)  and  add  a  new 
paragraph  (g). 

The  revision  and  addition  reads  as 
follows: 

§225.15    Management  responsibilities  of 
sponsors. 

***** 

(0*  *  * 

(4)*   *   * 

(iv)  The  following  statement  that 
provides  notice  to  the  household 
member  whose  social  security  number 
is  disclosed:  "Unless  you  include  your 
child's  case  niunber  for  the  Food  Stamp 
Program,  the  Food  Distribution  Program 
on  Indian  Reservations  (or  other 
identifier  for  the  Food  Distribution 
Program  on  Indian  Reservations)  or  the 


Temporary  Assistance  for  Needy 
Families  Program,  you  must  include  the 
social  security  niunber  of  the  adult 
household  member  signing  the 
application  or  indicate  that  the 
household  member  does  not  have  a 
social  security  number.  This  is  required 
by  section  9  of  the  National  School 
Lunch  Act.  The  social  security  number 
is  not  mandatory,  but  the  appHcation 
cannot  be  approved  if  a  social  security 
number  is  not  given  or  an  indication  is 
not  made  that  the  signer  does  not  have 
a  social  security  number.  The  social 
security  number  will  be  used  in  the 
administration  and  enforcement  of  the 
program." 
***** 

(g)  Disclosure  of  program  eligibility 
information  to  State  Medicaid 
(Medicaid)  and  the  State  Children's 
Health  Insurance  Program  (SCHIP). 
Program  eligibility  information  about 
children  eUgible  for  free  and  reduced 
price  meals  may  be  disclosed  to 
Medicaid  and  SCHIP  as  described  in 
this  section. 

(1)  Who  decides  whether  to  disclose 
program  eligibility  information  to 
Medicaid  and/or  SCHIP?  The  State 
agency  may  elect  to  allow  sponsors  to 
disclose  children's  free  and  reduced 
price  meal  eligibility  information  to 
Medicaid  and  SCHIP.  Sponsors  may 
then  elect  to  do  so.  Children's  program 
eligibility  information  may  only  be 
disclosed  to  Medicaid  or  SCHIP  when 
both  the  State  agency  and  the  sponsor 
so  elect,  the  parent/guardian  does  not 
decline  to  have  their  eligibility 
information  disclosed  as  described  in 
paragraph  (g)(5),  and  the  requirements 
in  this  paragraph  (g)  are  met.  y 

(2)  What  information  may  we  disclose 
for  use  by  Medicaid  and  SCHIP?  The 
State  agency  or  sponsor,  as  appropriate, 
may  discFose  children's  names, 
eligibility  status  (whether  they  are 
eligible  for  free  or  reduced  price  meals), 
and  any  other  eligibility  information 
obtained  through  the  free  and  reduced 
price  meal  application  or  obtained 
through  direct  certification  to  persons 
directly  coimected  with  the 
administration  of  Medicaid  or  SCHIP. 

(3)  Who  are  persons  "directly 
coimected"  with  the  administration  of 
Medicaid  and  SCHIP?  State  employees 
and  persons  authorized  under  Federal 
and  State  Medicaid  and  SCHIP 
requirements  to  carry  out  initial 
processing  of  Medicaid  or  SCHIP 
applications  or  to  make  eligibility 
determinations  are  persons  directly 
connected  with  the  administration  of 
Medicaid  and  SCHIP  for  piuposes  of 
disclosure  of  children's  free  and 
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reduced  price  meal  eligibility 
information. 

(4)  What  are  the  restrictions  on  how 
Medicaid  and  SCHIP  use  children's  free 
and  reduced  price  meal  eligibility 
information?  Medicaid  and  SCHIP 
agencies  and  health  insiu'ance  program 
operators  receiving  children's  free  and 
reduced  price  meal  eligibility 
information  may  only  use  the 
information  to  enroll  children  in 
Medicaid  or  SCHIP.  The  Medicaid  and 
SCHIP  enrollment  process  may  include 
targeting  and  identifying  children  from 
low-income  households  who  are 
potentially  eligible  for  Medicaid  or 
SCHIP  for  the  piupose  of  seeking  to 
enroll  them  in  Medicaid  or  SCHP. 

(5)  What  are  the  requirements  for 
notifying  households  of  potential 
disclosure  to  Medicaid  or  SCHIP?  The 
State  agency  or  sponsor,  as  appropriate, 
must  notify  parents/guardians  that  their 
children's  free  or  reduced  price  meal 
eligibility  information  will  be  disclosed 
to  Medicaid  and/or  SCHIP  unless  the 
parent/guardian  elects  not  to  have  their 
information  disclosed.  Additionally,  the 
State  agency  or  sponsor,  as  appropriate, 
must  give  parents/guardians  an 
opportunity  to  elect  not  to  have  their 
information  disclosed  to  Medicaid  or 
SCHIP.  Only  the  parent  or  guardian  who 
is  a  member  of  the  household  or  family 
for  piuposes  of  the  bee  and  reduced 
price  meal  or  free  milk  application  may 
decline  the  disclosure  of  eligibility 
information.  The  notification  must 
inform  parents/guardians  that  they  are 
not  required  to  consent  to  the 
disclosure,  that  the  information,  if 
disclosed,  will  be  used  to  identify 
children  eligible  for  and  seek  to  enroll 
children  in  a  health  insurance  program, 
and  that  their  decision  will  not  affect 
their  children's  eligibility  for  free  or 
reduced  price  meals.  The  notification 
may  be  included  in  the  letter/notice  to 
parents/guardians  that  accompanies  the 
free  and  reduced  price  application,  on 
the  application  itself  or  in  a  separate 
notice  provided  to  parents/guardians. 
The  notice  must  give  parents/guardians 
adequate  time  to  respond.  For  children 
determined  eligible  through  direct 
certification,  the  notice  of  potential 
disclosure  may  be  included  in  the 
document  informing  parents/guardians 
of  their  children's  eligibility  for  free 
meals  through  direct  certification. 

(6)  May  social  security  numbers  be 
disclosed?  The  State  agency  or  sponsor, 
as  appropriate,  may  disclose  social 
security  numbers  to  any  programs  or 
persons  authorized  to  receive  all 
program  ehgibility  information  under 
this  paragraph  (g),  provided  parents/ 
guardians  have  not  declined  to  have 
their  iiifonnation  disclosed.  However, 


State  agencies  and  sponsors  that  plan  to 
disclose  social  security  numbers  must 
give  notice  of  the  planned  use  of  the 
social  security  number.  This  notice 
must  be  in  accordance  with  section  7(b) 
of  the  Privacy  Act  of  1974  (5  U.S.C.  552a 
note).  The  application  must  include 
substantially  the  following  language  for 
disclosures  of  social  security  numbers  to 
Medicaid  or  SCHIP:  "The  social  security 
number  may  also  be  disclosed  to 
Medicaid  and  the  State  Children's 
Health  Insurance  Program  for  the 
purpose  of  identifying  and  seeking  to 
enroll  eligible  children  in  one  of  these 
health  insurance  programs."  This 
language  is  in  addition  to  the  notice 
required  in  paragraph  (f)(4)(iv)  of  this 
section.  State  agencies  and  sponsors  are 
responsible  for  drafting  the  appropriate 
notice  for  disclosures  of  social  security 
numbers. 

(7)  Are  agreements  required  before 
disclosing  program  eligibility 
information?  The  State  agency  or 
sponsor,  as  appropriate,  must  have  a 
WTitten  agreement  with  the  State  or 
local  agency  or  agencies  administering 
Medicaid  or  SCHIP  prior  to  disclosing 
children's  free  and  reduced  price 
eligibility  information.  At  a  minimum, 
the  agreement  must: 

(i)  Identify  the  health  insurance 
program  or  health  agency  receiving 
children's  eligibility  information; 

(ii)  Describe  the  information  that  will 
be  disclosed; 

(iii)  Require  that  the  Medicaid  or 
SCHIP  agency  use  the  information 
obtained  and  specify  that  the 
information  must  only  be  used  to  seek 
to  enroll  children  in  Medicaid  or  SCHIP; 

(iv)  Describe  how  the  information  wrill 
be  protected  from  imauthorized  uses 
and  disclosures; 

(v)  Describe  the  penalties  for 
unauthorized  disclosure;  and 

(vi)  Be  signed  by  both  the  Medicaid  or 
SCHIP  program  or  agency  and  the  State 
agency  or  sponsor,  as  appropriate. 

(8)  What  are  the  penalties  for 
unauthorized  disclosure  or  misuse  of 
information?  In  accordance  with  section 
9(b)(2)(C)(v)  of  die  Richard  B.  Russell 
National  School  Lunch  Act  (42  U.S.C. 
1758(b)(2)(C)(v)),  any  individual  who 
publishes,  divulges,  discloses  or  makes 
known  in  any  manner,  or  to  any  extent 
not  authorized  by  statute  or  this  section, 
any  information  obtained  under  this 
paragraph  (g)  will  be  fined  not  more 
than  $1,000  or  imprisoned  for  up  to  1 
year,  or  both. 

(9)  What  are  the  State  agency's 
responsibilities  regarding  disclosures? 
State  agencies  that  elect  tc  allow 
disclosure  of  children's  free  and 
reduced  price  meal  eligibility 
information  to  Medicaid  or  SCHIP,  as 


provided  in  this  paragraph  (g),  must 
ensiue  that  any  sponsor  acting  in 
accordance  with  that  option: 

(i)  Has  a  written  agreement  with  the 
State  or  local  agency  or  agencies 
administering  health  insurance 
programs  for  children  under  tities  XIX 
and  XXI  of  the  Social  Security  Act  (42 
U.S.C.  1396  et  seq.  and  1397aa  et  seq.) 
that  requires  the  health  agencies  to  use 
children's  fi-ee  and  reduced  price  meal 
eligibility  information  to  seek  to  enroll 
children  in  those  health  insurance 
programs;  and 

(ii)  Notifies  each  household  of  the 
information  that  will  be  disclosed,  that 
the  information  disclosed  will  be  used 
only  to  seek  to  enroll  children  in 
Medicaid  or  SCHIP  and  provides  each 
parent/guardian  with  an  opportunity  to 
elect  not  to  have  the  information 
disclosed. 


PART  226— CHILD  AND  ADULT  CARE 
POOD  PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees.  9, 11.  14,  16  and  17, 
National  School  Lunch  Act,  as  amended  (42 
U.S.C.  1758,  1759a.  1762a,  1765,  and  1766). 

2.  In  §  226.2,  add  new  paragraphs 
Disclosure;  Medicaid;  and  State 
Children 's  Health  Insurance  Program 
(SCHIP)  in  alphabetical  order  to  read  as 
follows: 

§226.2    Definitions. 

***** 

Disclosure  means  individual 
children's  program  eligibility 
information  obtained  through  the  free 
and  reduced  price  meal  eligibility 
process  that  is  revealed  or  used  for  a 
purpose  other  than  for  the  purpose  for 
which  the  information  was  obtained. 
The  term  refers  to  access,  release,  or 
transfer  of  personal  data  about  children 
by  means  of  print,  tape,  microfilm, 
nticrofiche,  electronic  communication 
or  any  other  means. 
***** 

Medicaid  means  Title  XIX  of  the 
Social  Security  Act. 

***** 

State  Children's  Health  Insurance 
Program  (SCHIP)  means  the  State 
medical  assistance  program  under  titie 
XXI  of  the  Social  Security  Act  (  42 
U.S.C.  1397aaetseq.). 
***** 

3.  In  §  226.23,  revise  paragraph 
(e)(l)(ii)(F)  and  add  a  new  paragraph  (i) 
to  read  as  follows: 

§  226.23    Free  and  reduced-price  meals. 

***** 

(e)(1)*  *  * 
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(ii)*  *  * 

(F)  A  statement  that  includes 
substantially  the  following  information: 
"Unless  you  include  your  child's  case 
number  for  the  Food  Stamp  Program, 
the  Food  Distribution  Program  on 
Indian  Reservations  (or  other  identifier 
for  the  Food  Distribution  Program  on 
Indian  Reservations)  or  the  Temporary 
Assistance  for  Needy  Families  Program, 
you  must  include  the  social  security 
number  of  the  adult  household  member 
signing  the  application  or  indicate  that 
the  household  member  does  not  have  a 
social  security  number.  This  is  required 
by  section  9  of  the  National  School 
Lunch  Act.  The  social  seciuity  number 
is  not  mandatory,  but  the  application 
cannot  be  approved  if  a  social  security 
number  is  not  given  or  an  indication  is 
not  made  that  the  signer  does  not  have 
a  social  security  number.  The  social 
security  niunber  will  be  used  in  the 
administration  and  enforcement  of  the 
program."  State  agencies  and 
institutions  must  ensure  that  the  notice 
complies  with  section  7(b)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a  note); 
and 
***** 

(i)  Disclosure  ofprogmm  eligibility 
information  to  State  Medicaid 
(Medicaid)  and  the  State  Children 's 
Health  Insurance  Program  (SCHIP) 
Program  eligibility  information  about 
children  eligible  for  free  and  reduced 
price  meals  may  be  disclosed  to 
Medicaid  and  SCHIP  as  described  in 
this  section. 

(1)  Who  decides  whether  to  disclose 
program  eligibility  information  to 
Medicaid  and/or  SCHIP?  The  State 
agency  may  elect  to  aUow  institutions  to 
disclose  children's  free  and  reduced 
price  meal  eligibihty  information  to 
Medicaid  and  SCHIP.  Institutions  may 
then  elect  to  do  so.  Children's  program 
eligibility  information  may  only  be 
disclosed  to  Medicaid  or  SCHIP  when 
both  the  State  agency  and  the  institution 
so  elect,  the  parent/guardian  does  not 
decline  to  have  their  eUgibility 
information  disclosed  as  described  in 
paragraph  (i)(5),  and  the  requirements  in 
this  paragraph  (i)  are  met. 

(2)  What  information  may  we  disclose 
for  use  by  Medicaid  and  SCHIP?  The 
State  agency  or  institution,  as 
appropriate,  may  disclose  children's 
names,  eligibility  status  (whether  they 
are  ehgible  for  firee  or  reduced  price 
meals),  and  any  other  eligibility 
information  obtained  through  the  free 
and  reduced  price  meal  application  to 
persons  direcUy  connected  with  the 
administration  of  Medicaid  or  SCHIP. 

(3)  Who  are  persons  "directly 
connected"  with  the  administration  of 


Medicaid  and  SCHIP?  State  employees 
and  persons  authorized  under  Federal 
and  State  Medicaid  and  SCHIP 
requirements  to  carry  out  initial 
processing  of  Medicaid  or  SCHIP 
applications  or  to  make  eligibility 
determinations  are  persons  direcUy 
coiuiected  with  the  administration  of 
Medicaid  and  SCHIP  for  purposes  of 
disclosiue  of  children's  free  and 
reduced  price  meal  eligibility 
information. 

(4)  What  are  the  restrictions  on  how 
Medicaid  and  SCHIP  use  children 's  free 
and  reduced  price  meal  eligibility 
information?  Medicaid  and  SCHIP 
agencies  and  health  insurance  program 
operators  receiving  children's  bee  and 
reduced  price  meal  eligibility 
information  may  only  use  the 
information  to  seek  to  enroll  children  in 
Medicaid  or  SCHIP.  The  Medicaid  and 
SCHIP  enrollment  process  may  include 
targeting  and  identifying  children  bom 
low-income  households  who  are 
potentially  eUgible  for  Medicaid  or 
SCHIP  for  the  piupose  of  seeking  to 
enroll  them  in  Medicaid  or  SCHIP. 

(5)  What  are  the  requirements  for 
notifying  households  of  potential 
disclosure  to  Medicaid  or  SCHIP?  The 
State  agency  or  institution,  as 
appropriate,  must  notify  parents/ 
guardians  that  children's  free  or  reduced 
price  meal  eligibility  information  will 
be  disclosed  to  MecUcaid  and/or  SCHIP 
unless  the  parent/guardian  elects  not  to 
have  their  information  disclosed. 
Additionally,  the  State  agency  or 
institution,  as  appropriate,  must  give 
parents/guardians  an  opportiuiity  to 
elect  not  to  have  their  information 
disclosed  to  Medicaid  or  SCHIP.  Only 
the  parent  or  guardian  who  is  a  member 
of  the  household  or  family  for  purposes 
of  the  bee  and  reduced  price  meal  or 
free  milk  application  may  decline  the 
disclosure  of  eligibility  information.  The 
notification  must  inform  parents/ 
guardians  that  they  are  not  required  to 
consent  to  the  disclosure,  that  the 
information,  if  disclosed,  will  be  used  to 
identify  children  eligible  for  and  to  seek 
to  enroll  children  in  a  health  insurance 
program,  and  that  their  decision  will  not 
affect  their  children's  eligibility  for  bee 
or  reduced  price  meals.  "The  notification 
may  be  included  in  the  letter/notice  to 
parents/guardians  that  accompanies  the 
bee  and  reduced  price  application,  on 
the  application  itself  or  in  a  separate 
notice  provided  to  parents/guardians. 
The  notice  must  give  parents/guardians 
adequate  time  to  respond.  For  children 
determined  eligible  through  direct 
certification,  the  notice  of  potential 
disclosure  may  be  included  in  the 
document  informing  parents/guardians 


of  their  children's  eligibility  for  free 
meals  through  direct  certification. 

(6)  May  social  security  numbers  be 
disclosed?  The  State  agency  or 
institution,  as  appropriate,  may  disclose 
social  seciuity  numbers  to  any  programs 
or  persons  authorized  to  receive  all 
program  eligibility  information  luider 
this  paragraph  (i),  provided  parents/ 
guardians  have  not  declined  to  have 
their  information  disclosed.  However, 
State  agencies  and  institutions  that  plan 
to  disclose  social  security  numbers  must 
give  notice  of  the  plaimed  use  of  the 
social  seciuity  numbers.  This  notice 
must  be  in  accordance  with  section  7(b) 
of  the  Privacy  Act  of  1974  (5  U.S.C.  552a 
note).  The  application  must  include 
substantially  the  following  language  for 
disclosiu«s  of  social  seciuit}'  numbers  to 
Medicaid  or  SCHIP:  "The  social  security 
number  may  also  be  disclosed  to 
Medicaid  and  the  State  Children's 
Health  Insiu^nce  Program  for  the 
purpose  of  identifying  and  seeking  to 
eiuoll  eligible  children  in  one  of  these 
health  insurance  programs."  This 
language  is  in  addition  to  the  notice 
required  in  paragraph  (e){l)(i)(F)  of  this 
section.  State  agencies  and  institutions 
are  responsible  for  drafting  the 
appropriate  notice  for  disclosures  of 
social  security  numbers. 

(7)  Are  agreements  required  before 
disclosing  program  eligibility 
information?  The  State  agency  or 
institution,  as  appropriate,  must  have  a 
written  agreement  with  the  State  or 
local  agency  or  agencies  administering 
Medicaid  or  SCHIP  prior  to  disclosing 
children's  bee  and  reduced  price 
eligibility  information.  At  a  minimum, 
the  agreement  must: 

(i)  Identify  the  health  insurance 
program  or  health  agency  receiving 
children's  eligibility  information; 

(ii)  Describe  the  information  that  will 
be  disclosed; 

(iii)  Require  that  the  Medicaid  or 
SCHIP  agency  use  the  information 
obtained  and  specify  that  the 
information  must  only  be  used  to  seek 
to  enroll  children  in  Medicaid  or  SCHIP; 

(iv)  Describe  how  the  information  will 
be  protected  from  imauthorized  uses 
and  disclosures; 

(v)  Describe  the  penalties  for 
imauthorized  disclosure;  and 

(vi)  Be  signed  by  both  the  Medicaid  or 
SCHIP  program  or  agency  and  the  State 
agency  or  institution,  as  appropriate. 

(8)  What  are  the  penalties  for 
unauthorized  disclosure  or  misuse  of 
information?  In  accordance  with  section 
9(b){2)(C)(v)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  (42  U.S.C. 
1758(b)(2)(C)(v)).  any  individual  who 
publishes,  divulges,  discloses  or  makes 
known  in  any  manner,  or  to  any  extent 
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not  authorized  by  statute  or  this  section, 
any  information  obtained  under  this 
paragraph  (i)  will  be  fined  not  more 
than  $1,000  or  imprisoned  for  up  to  1 
year,  or  both. 

(9)  What  are  the  State  agency's 
responsibilities  regarding  disclosures? 
State  agencies  that  elect  to  allow 
disclosure  of  children's  free  and 
reduced  price  meal  eligibility 
information  to  Medicaid  or  SCHIP,  as 
provided  in  this  paragraph  (i),  must 
ensure  that  any  institution  acting  in 
accordance  with  that  option: 

(i)  Has  a  written  agreement  with  the 
State  or  local  agency  or  agencies 
administering  health  insurance 
programs  for  children  under  tides  XIX 
and  XXI  of  the  Social  Security  Act  (42 
U.S.C.  1396  et  seq.  and  1397aa  et  seq.) 
that  requires  the  health  agencies  to  use 
children's  free  and  reduced  price  meal 
eligibility  information  to  seek  to  enroll 
children  in  those  health  insurance 
programs;  and 

(ii)  Notifies  each  household  of  the 
information  that  will  be  disclosed,  that 
the  information  disclosed  will  be  used 
only  to  seek  to  enroll  children  in 
Medicaid  or  SCHIP  and  provides  each 
parent/guardian  with  an  opportunity  to 
elect  not  to  have  the  information 
disclosed. 

PART  245— DETERMINING 
EUGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

1.  The  authority  citation  for  Part  245 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1752,  1758,  1759a, 
1772. 177.3,  and  1779. 

2.  In  §245.2: 

a.  Redesignate  paragraph  (a-3)  as 
paragraph  {a-4)  and  add  new  paragraph 
(a-3)  in  its  place; 

b.  Redesignate  paragraph  (f-1)  as 
paragraph  (f-2)  and  add  a  new 
paragraph  (f-l)  in  its  place;  and 

c.  Redesignate  paragraphs  (k)  and  (1) 
as  paragraphs  (1)  and  (m)  and  add  a.  new 
paragraph  (k). 

The  additions  read  as  follows: 

§245.2    Definitions. 


(a-3)  Disclosure  means  individual 
children's  program  eligibility 
information  obtained  through  the  bee 
and  reduced  price  meal  or  free  milk 
eligibility  process  that  is  revealed  or 
used  for  a  purpose  other  than  for  the 
purpose  for  which  the  information  was 
obtained.  The  term  refers  to  access, 
release,  or  transfer  of  personal  data 
about  children  by  means  of  print,  tape. 


microfilm,  microfiche,  electronic 
communication  or  any  other  means. 

***** 

(f-l)  Medicaid '  means  the  State 
medical  assistance  program  under  tide 
XIX  of  the  Social  Security  Act  (42  U.S.C. 
1396ef  seg.). 

***** 

(k)  State  Children's  Health  Insurance 
Program  (SCHIP)  means  the  State 
medical  assistance  program  under  title 
XXI  of  the  Social  Security  Act  (42  U.S.C. 
1397aaef  seq.). 
***** 

3.  In  §  245.6,  revise  paragraph  (a)(1) 
and  add  a  new  paragraph  (f)  to  read  as 
follows: 

§  245.6    Certification  of  chiidren  for  free 
and  reduced  price  meals  and  free  miilc 

(a)*   *   * 

(1)  "Unless  you  include  your  child's 
case  number  for  the  Food  Stamp 
Program,  the  Food  Distribution  Program 
on  Indian  Reservations  (or  other 
identifier  for  the  Food  Distribution 
Program  on  Indian  Reservations)  or  the 
Temporary  Assistance  for  Needy 
Families  Program,  you  must  include  the 
social  security  number  of  the  adult 
household  member  signing  the 
application  or  indicate  that  the 
household  member  does  not  have  a 
social  security  number.  This  is  required 
by  section  9  of  the  National  School 
Lunch  Act.  The  social  security  number 
is  not  mandatory,  but  the  application 
cannot  be  approved  if  a  social  security 
number  is  not  given  or  an  indication  is 
not  made  that  the  signer  does  not  have 
a  social  security  number.  The  social 
security  number  will  be  used  in  the 
administration  and  enforcement  of  the 
program."  State  agencies  and  school 
food  authorities  must  ensure  that  the 
notice  complies  with  section  7(b)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a  note); 
and 
***** 

(f)  Disclosure  of  program  eligibility 
information  to  State  Medicaid 
(Medicaid)  and  the  State  Children 's 
Health  Insurance  Program  (SCHIP) 
Program  eligibility  information  about 
children  eligible  for  fi-ee  and  reduced 
price  meals  may  be  disclosed  to 
Medicaid  and  SCHIP  as  described  in 
this  section. 

(1)  Who  decides  whether  to  disclose 
program  eligibility  information  to 
Medicaid  and/or  SCHIP?  The  State 
agency  may  elect  to  allow  school  food 
authorities  to  disclose  children's  free 
and  reduced  price  meal  eligibility 
information  to  Medicaid  and  SCHIP. 
School  food  authorities  may  then  elect 
to  do  so.  Children's  program  eligibility 
information  may  only  be  disclosed  to 


Medicaid  or  SCHIP  when  both  the  State 
agency  and  the  school  food  authority  so 
elect,  the  parent/guardian  does  not 
decline  to  have  their  eligibility 
information  disclosed  as  described  in 
paragraph  {f)(5),  and  the  requirements  in 
this  paragraph  (f)  are  met. 

(2)  What  information  may  we  disctose 
for  use  by  Medicaid  and  SCHIP?  The 
State  agency  or  school  food  authority,  as 
appropriate,  may  disclose  children's 
names,  eligibility  status  (whether  they 
are  eligible  for  free  or  reduced  price 
meals  or  bee  milk),  and  any  other 
'jligibility  information  obtained  through 
the  free  and  reduced  price  meal/milk 
application  or  obtained  through  direct 
certification  to  persons  directly 
connected  with  the  administration  of 
Medicaid  or  SCHIP. 

(3)  Who  are  persons  "directly 
connected"  with  the  administration  of 
Medicaid  and  SCHIP?  State  employees 
and  persons  authorized  under  Federal 
and  State  Medicaid  and  SCHIP 
requirements  to  carry  out  initial 
processing  of  Medicaid  or  SCHIP 
applications  or  to  make  eligibility 
determinations  are  persons  directly 
cormected  with  the  administration  of 
Medicaid  and  SCHIP  for  purposes  of 
disclosure  of  children's  free  and 
reduced  price  meal  and  free  milk 
eligibility  information. 

(4)  WHat  are  the  restrictions  on  how 
Medicaid  and  SCHIP  use  children 's  free 
and  reduced  price  meal  and  free  milk 
eligibility  information?  Medicaid  and 
SCHIP  agencies  and  health  insurance 
program  operators  receiving  children's 
free  and  reduced  price  meal  and  free 
milk  eligibility  information  may  only 
use  the  information  to  seek  to  enroll 
children  in  Medicaid  or  SCHIP.  The 
Medicaid  and  SCHIP  enrollment  process 
may  include  targeting  and  identifying 
children  from  low-income  households 
who  are  potentially  eligible  for 
Medicaid  or  SCHIP  for  the  purpose  of 
seeking  to  enroll  them  in  Medicaid  or 
SCHIP.       . 

(5)  Must  we  notify  households  of 
potential  disclosure  to  Medicaid  or 
SCHIP?  The  State  agency  or  school  food 
authority,  as  appropriate,  must  notify 
parents/guardians  that  their  children's 
free  or  reduced  price  meal  or  free  milk 
eligibility  information  will  be  disclosed 
to  Medicaid  and/or  SCHIP  unless  the 
parent/guardian  elects  not  to  have  their 
information  disclosed.  Additionally,  the 
State  agency  or  school  food  authority,  as 
appropriate,  must  give  parents/ 
guardians  an  opportunity  to  elect  not  to 
have  their  information  disclosed  to 
Medicaid  or  SCHIP.  Only  the  parent  or 
guardian  who  is  a  member  of  the 
household  or  family  for  purposes  of  the 
bee  and  reduced  price  meal  or  free  milk 


t 
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application  may  decline  the  disclosure 
of  eligibility  information.  The 
notification  must  inform  parents/ 
guardians  that  they  are  not  required  to 
consent  to  the  disclosure,  that  the 
information,  if  disclosed,  will  be  used  to 
identify  children  eligible  for  and  seek  to 
enroll  children  in  a  health  insiuance 
program,  and  that  their  decision  will  not 
affect  their  children's  eligibility  for  free 
or  reduced  price  meals  or  free  milk.  The 
notification  may  be  included  in  the 
letter/notice  to  parents/guardians  that 
accompanies  the  free  and  reduced  price 
meal  or  free  milk  application,  on  the 
application  itself  or  in  a  separate  notice 
provided  to  parents/guardians.  The 
notice  must  give  parents/guardians 
adequate  time  to  respond.  For  children 
determined  eligible  through  direct 
certification,  the  notice  of  potential 
disclosiue  may  be  included  in  the 
dociunent  informing  parents/guardians 
of  their  children's  eligibility  for  bee 
meals  or  free  milk  through  direct 
certification. 

(6)  May  social  security  numbers  be 
disclosed?  The  State  agency  or  school 
food  authority,  as  appropriate,  may 
disclose  social  security  numbers  to  any 
programs  or  persons  authorized  to 
receive  all  program  eligibility 
information  luider  this  peu'agraph  (f), 
provided  parents/guardians  have  not 
declined  to  have  their  information 
disclosed.  However,  State  agencies  and 
school  food  authorities  that  plan  to 
disclose  social  security  numbers  must 
give  notice  of  the  planned  use  of  the 
social  secvuity  numbers.  This  notice 
must  be  in  accordance  with  section  7(b) 
of  the  Privacy  Act  of  1974  (5  U.S.C.  552a 
note).  The  application  must  include 
substantially  the  following  language  for 
disclosures  of  social  security  numbers  to 
Medicaid  or  SCHIP:  "The  social  security 
number  may  also  be  disclosed  to 
Medicaid  and  the  State  Children's 
Health  Insurance  Program  for  the 
piupose  of  identifying  and  seeking  to 
enroll  eligible  children  in  one  of  these 
health  insurance  programs."  This 
language  is  in  addition  to  the  notice 
required  in  paragraph  (a)(1)  of  this 
section.  State  agencies  and  school  food 
authorities  are  responsible  for  drafting 
the  appropriate  notice  for  disclosures  of 
social  security  numbers. 

(7)  Are  agreements  required  before 
disclosing  program  eligibility 
information?  The  State  agency  or  school 
food  authority,  as  appropriate,  must 
have  a  written  agreement  with  the  State 
or  local  agency  or  agencies 
administering  Medicaid  or  SCHIP  prior 
to  disclosing  children's  itee  and 
reduced  price  eligibility  information.  At 
a  minimnm,  the  agreement  must: 


(i)  Identify  the  health  insiu^nce 
program  or  health  agency  receiving 
children's  eligibility  information; 

(ii)  Describe  the  information  that  will 
be  disclosed: 

(iii)  Require  that  the  Medicaid  or 
SCHIP  agency  use  the  information 
obtained  and  specify  that  the 
information  must  only  be  used  to  seek 
to  enroll  children  in  Medicaid  or  SCHIP; 

(iv)  Describe  how  the  information  will 
be  protected  from  unauthorized  uses 
and  disclosures; 

(v)  Describe  the  penalties  for 
unauthorized  disclosure;  and 

(vi)  Be  signed  by  both  the  Medicaid  or 
SCHIP  program  or  agency  and  the  State 
agency  or  school  food  authority,  as 
appropriate. 

(8)  What  are  the  penalties  for 
unauthorized  disclosure  or  misuse  of 
information?  In  accordance  with  section 
9(b)(2)(C)(v)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  (42  U.S.C. 
1758(b)(2)(C)(v)),  any  individual  who 
publishes,  divulges,  discloses  or  makes 
known  in  any  manner,  or  to  any  extent 
not  authorized  by  statute  or  this  section, 
any  information  obtained  under  this 
paragraph  (f)  will  be  fined  not  more 
than  $1,000  or  imprisoned  for  up  to  1 
year,  or  both. 

(9)  What  are  the  State  agency's 
responsibilities  regarding  disclosures? 
State  agencies  that  elect  to  allow 
disclosure  of  children's  free  and 
reduced  price  meal  eligibility 
information  to  Medicaid  or  SCHIP,  as 
provided  in  this  paragraph  (f),  must 
ensure  that  any  school  food  authority 
acting  in  accordance  with  that  option: 

(i)  Has  a  written  agreement  with  the 
State  or  local  agency  or  agencies 
administering  health  insurance 
programs  for  children  imder  titles  XIX 
and  XXI  of  the  Social  Security  Act  (42 
U.S.C.  1396  et  seq.  and  1397aa  et  seq.) 
that  requires  the  health  agencies  to  use 
children's  bee  and  reduced  price  meal 
eligibility  information  to  seek  to  enroll 
children  in  those  health  insurance 
programs;  and 

(ii)  Notifies  each  household  of  the 
information  that  will  be  disclosed,  that 
the  information  disclosed  will  be  used 
only  to  seek  to  enroll  children  in 
Medicaid  or  SCHEP  and  provides  each 
parent/guardian  with  an  opportunity  to 
elect  not  to  have  the  information 
disclosed. 

Dated:  lanuary  5.  2001. 
Shirley  R.  Watkins, 

Under  Secretary,  Food.  Nutrition  and 

Consumer  Services . 

|FR  Doc.  01-661  Filed  1-8-01;  10:50  am) 
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DEPARTMENT  OF  AGRICULTURE 

9  CFR  Parts  331  and  381 

[Docket  No.  0(V-052F] 

Termination  of  Designation  of  the  State 
of  Missouri  With  Respect  to  the 
Inspection  of  Meat  and  Meat  Food 
Products  and  Poultry  and  Poultry  Food 
Products 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Final  rule  and  termination  of 

designation. 

summary:  This  final  rule  amends  the 
Federal  meat  and  poultry  products 
inspection  regulations  by  terminating 
the  designation  of  the  State  of  Missouri 
under  Titles  I,  II.  and  IV  of  the  Federal 
Meat  Inspection  Act  (FML\)  and  under 
sections  1  through  4,  6  through  11,  and 
12  through  22  of  the  Poultry  Products 
Inspection  Act  (PPIA). 
DATES:  This  final  rule  is  effective 
January  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  F.  Leese,  Director,  Federal-State 
Relations  Staff,  Food  Safety  and 
Inspection  Service;  telephone  (202) 
418-8900  or  fax  (202)  418-8834. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  301(c)  of  the  FML\  (21  U.S.C. 
661(c))  and  section  5(c)  of  the  PPIA  (21 
U.S.C.  454(c))  authorize  the  Secretary  of 
Agriculture  (Secretary)  to  designate  a 
State  as  one  in  which  the  provisions  of 
Titles  I  and  IV  of  the  FMIA  and  sections 
1^,  6-11,  and  12-22  of  the  PPIA  will 
apply  to  operations  and  transactions 
wholly  within  the  State  after  the 
Secretary  has  determined  that 
requirements  at  least  "equal  to"  those 
imposed  under  the  Acts  have  not  been 
developed  and  effectively  enforced  by 
the  State. 

On  August  18, 1972,  the  Secretary 
designated  the  State  of  Missouri  under 
section  301(c)  of  the  FMIA  and  section 
5(c)  of  the  PPIA  as  a  State  in  which  the 
Federal  Government  is  responsible  for 
providing  meat  and  poulti7  inspection 
at  eligible  establishments  and  for 
otherwise  enforcing  the  applicable 
provisions  of  the  FMIA  and  the  PPIA 
with  regard  to  intrastate  activities  in  the 
State. 

In  addition,  on  January  31, 1975,  the 
Federal  Government  assumed  the 
responsifiility  of  administering  the 
authorities  provided  for  under  sections 
202  and  203  of  the  FMIA  (21  U.S.C.  642 
and  643)  and  sections  11(b)  and  (c)  of 
the  PPL\  (21  U.S.C.  460(b)  and  (c)) 
regarding  certain  classes  of  operators  of 
meat  and  poultry  products  in  Missouri. 
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These  designations  were  undertaken 
by  the  Secretary  when  he  determined 
that  the  State  of  Missouri  was  not  in  a 
position  to  enforce  requirements  that  are 
at  least  "equal  to"  the  requirements  of 
FMIA  and  PPIA  enforced  by  the  Federal 
Government. 

The  Director  of  Agricultiire  of  the 
State  of  Missouri  has  advised  FSIS  that 
on  January  1,  2001,  the  State  of  Missoiui 
will  be  in  a  position  to  administer  a 
State  meat  and  poultry  products 
inspection  program  that  includes 
requirements  at  least  "equal  to"  those 
imposed  iwder  the  Federal  meat  and 
poultry  products  inspection  program. 

Section  301(c)  of  the  FMIA  and 
section  5(c)  of  the  PPIA  provide  that 
whenever  the  Secretary  of  Agricultiu-e 
determines  that  any  designated  State 
has  developed  and  will  enforce  State 
meat  and  poultry  products  inspection 
requirements  at  least  "equal  to"  those 
imposed  by  the  Federal  Government 
imder  the  FMIA  and  the  PPIA  with 
regard  to  intrastate  operations  and 
transactions,  the  Secretary  will 
terminate  the  designation  of  such  State. 
The  Secretary  has  determined  that  the 
State  of  Missoiu"i  has  developed,  and 
will  enforce,  such  a  State  meat  and 
poidtry  products  inspection  program  in 
accordance  with  the  applicable 
provisions  of  the  F'vIIA  and  the  PPIA. 

Since  it  does  not  appear  that  public 
participation  in  this  matter  would  make 
additional  relevant  information 
available  to  the  Secretary  under  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  it  is  found  upon  good 
cause  that  such  procedure  is 
impracticable  and  luinecessary. 

Executive  Order  12866 

This  finaj  rule  is  issued  in 
conformance  with  Executive  Order 
12886  and -has  been  determined  not  to 
be  a  major  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  will  not  adversely 
affect  the  economy  or  any  segment  of 
the  economy.  Because  this  final  rule  is 
not  a  significant  rule  imder  Executive 
Order  12866,  it  has  not  undergone 
review  by  the  Office  of  Management  and 
Budget. 

Effect  on  Small  Entities 

The  FSIS  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Kegidatory  Flexibility 
Act  (Pub.  L.  96-354;  6  U.S.C.  601).  As 
stated  above,  the  State  of  Missouri  is 
assiuning  a  responsibility,  previously 
limited  to  the  Federal  Government,  of 
administering  the  meat  and  poultry 


products  inspection  program  for 
intrastate  operations  and  transactions. 

Additional  Public  Notification 

FSIS  has  considered  the  potential 
civil  rights  impact  of  this  final  rule  on 
minorities,  women,  and  persons  with 
disabilities.  Public  involvement  in  all 
segments  of  rulemaking  and  policy 
development  is  important. 
Consequently,  in  an  effort  to  better 
ensiu'e  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  rulemaking,  FSIS  will  announce  it 
and  provide  copies  of  this  Federal 
Register  publication  in  the  FSIS 
Constituent  Update. 

FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via  fax 
to  more  than  300  organizations  and 
individuals.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  web 
page  located  at  http://fsis.usda.gov.  The 
update  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  recalls,  and  any 
other  types  of  information  that  could 
affect  or  be  of  interest  to  oiu 
constituents  and  shareholders.  The 
constituent  fax  list  consists  of  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  and  other  persons  who 
have  requested  to  be  included.  Through 
these  various  chaimels,  FSIS  is  able  to 
provide  information  to  a  much  broader 
and  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
(202)  720-5704. 

List  of  Subjects 

9  CFR  Part  331 

Meat  inspection. 

9  CFR  Part  381 

Poultry  and  poultry  products. 
Accordingly,  parts  331  and  381  are 
amended  as  follows: 

PART  331— [AMENDED] 

The  authority  citation  for  part  331 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

§331^    [Amended] 

1.  The  table  in  section  331.2  is 
amended  by  removing  "Missouri"  from 
the  "State"  column  and  by  removing  the 
corresponding  date. 

§331.6    [Amended] 

2.  The  table  in  section  331.6  is 
amended  by  removing  "Missouri"  from 
the  "State"  coliunn  in  two  places  and  by 
removing  the  corresponding  dates. 


PART  381— {AMENDED] 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138F:  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.17,  2.55. 

§381,221    [Amended] 

4.  The  table  in  section  381.221  is 
amended  by  removing  "Missouri"  from 
the  "States"  column  and  by  removing 
the  corresponding  date. 

§381.224    [Amended] 

5.  The  table  in  section  381.224  is 
amended  by  removing  "Missoxui"  bom 
the  "State"  column  in  two  places  and  by 
removing  the  corresponding  dates. 

Done  in  Washington,  DC,  on:  January  5. 
2001. 

Thomas ).  Billy, 

Administrator. 

(PR  Doc.  01-743  Filed  1-10-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 
RIN  1904-A&-O0 

Alternative  Fuel  Transportation 
Program;  Biodiesel  Fuel  Use  Credit 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  adopts  with  changes  an  interim 
final  rule  published  on  May  19, 1999.  to 
implement  the  Energy  Conservation 
Reauthorization  Act  of  1998  (ECRA). 
This  Act  amended  title  ID  of  the  Energy 
Pohcy  Act  of  1992  (EPACT).  ECRA 
allows  fleets  that  are  required  to 
purchase  alternative  fueled  vehicles 
under  titles  III  and  V  of  EPACT  to  meet 
these  requirements,  in  part,  through  the 
use  of  biodiesel  fuel  use  credits.  "The 
rule  establishes  procedures  for  fleets 
and  covered  persons  to  request  credits 
for  specified  biodiesel  fuel  use  and 
implements  ECRA's  credit  eUgibility 
and  allocation  provisions.  The  biodiesel 
fuel  use  credit  gives  fleets  and  covered 
persons,  who  are  otherwise  required 
under  EPACT  to  purchase  an  alternative 
fueled  vehicle,  the  option  of  purchasing 
and  using  450  gallons  of  biodiesel  in 
vehicles  in  excess  of  8,500  pounds  gross 
vehicle  weight  instead  of  acquiring  an 
alternative  fueled  vehicle. 
DATES:  This  final  rule  is  effective 
February  12,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

David  Rodgers.  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
34,  U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-9118. 
SUPPLEyENTARY  INFORMATION: 

I.  Introduction  and  Background 
n.  Section-by-Section  Discussion  of  Public 
Comments  and  Rule  Provisions 

A.  Section  490.703 — Biodiesel  Fuel  Use 
Credit  Allocation 

B.  Section  490.704 — Procedures  and 
Documentation 

C.  Section  490. 705— Use  of  Credits 

D.  Section  490.707 — Increasing  the 
Qualifying  Volume  of  the  Biodiesel 
Component 

m.  Regulatory  and  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12612 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  Executive  Order  12988 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Congressional  Notification 

I.  Introduction  and  Background 

This  notice  of  final  rulemaking 
concludes  a  regtilatory  action  that  is 
mandated  under  section  7  of  the  Energy 
Conservation  Reauthorization  Act  of 
1998  (ECRA),  Pub.  L.  No.  105-388. 
ECRA  adds  section  312  to  title  ID  of  the 
Energy  Policy  Act  of  1992  (EPACT).  42 
U.S.C.  13211-13219.  Section  312  allows 
titles  in  and  V  fleets  and  covered 
persons,  that  are  required  to  acquire 
certain  annual  percentages  of  alternative 
fueled  vehicles,  to  use  biodiesel  fuel  use 
credits  to  meet,  in  part,  these 
acquisition  requirements.  (Although 
title  rv  is  included  as  one  of  the  titles 
covered  in  ECRA,  this  inclusion  appears 
to  be  a  drafting  error  since  title  IV  has 
no  mandated  acquisition  requirements 
for  fleets  and  covered  persons.)  DOE  is 
required  to  allocate  one  credit  to  fleets 
and  covered  persons  for  using,  in 
certain  vehicles,  450  gallons  (or 
"qualifying  volume")  of  the  biodiesel 
component  of  a  motor  fuel  containing  at 
least  20  percent  biodiesel  by  volume. 

Additionally,  the  vehicles  in  which 
the  fuel  is  used  must  weigh  more  than 
8,500  poimds  gross  vehicle  weight 
rating.  Fleets  and  covered  persons  must 
own  or  operate  these  vehicles  and  the 
biodiesel  fuel  must  be  used  in  these 
vehicles  if  the  fleets  and  covered 
persons  are  to  receive  credits.  Credits 
will  be  allocated  only  for  the  biodiesel 
fuel  purchased  after  the  enactment  of 
ECRA,  i.e.,  November  13, 1998.  The 
legislation  prohibits  the  allocation  of 
biodiesel  fuel  use  credits  for  the 


purchase  of  biodiesel  when  the 
biodiesel  is  used  in  alternative  fueled 
vehicles  that  are  utilized  to  satisfy  the 
EPACT  alternative  fueled  vehicle 
piut:hase  requirements,  or  when 
biodiesel  fuel  use  is  required  by  Federal 
or  State  law.  With  the  exception  of 
biodiesel  fuel  providers,  allocated 
credits  can  be  used  to  satisfy  up  to  50 
percent  of  a  fleet's  or  covered  person's 
alternative  fueled  vehicles 
requirements.  For  biodiesel  fuel 
providers,  biodiesel  credits  can  satisfy 
up  to  100  percent  of  the  requirements. 

On  May  19, 1999,  DOE  issued  an 
interim  final  rule  (64  FR  27169)  that 
added  a  new  subpart  H  to  DOE's 
Alternative  Fuel  Transportation 
Program  rules  at  10  CFR  part  490.  The 
interim  final  rule  became  effective  on 
Jime  18,  1999.  The  interim  final  rule 
established  procedures  for  fleets  that  are 
required  to  purtJiase  alternative  fueled 
vehicles  under  titles  III  and  V  of  EPACT 
to  meet  these  requirements,  in  part, 
through  the  use  of  biodiesel  fuel  use 
credits.  With  changes,  this  final  rule 
adopts  the  interim  final  nile. 

n.  Section-by-Section  Discussion  of 
Public  Comment  and  Rule  Provisions 

EKDE  received  from  10  interested 
organizations  comments  on  the  interim 
final  rule.  Most  commenters  addressed 
essentially  the  same  issues. 

A.  Section  490.703— Biodiesel  Fuel  Use 
Credit  Allocation 

Five  commenters  all  argued  that  there 
is  no  evidence  that  Congress  intended  to 
compel  the  use  of  biodiesel  within  the 
model  year  in  which  the  biodiesel  is 
purchased.  It  appears  that  the 
commenters  wish  to  carry  forward 
unused  biodiesel  to  another  model  year 
or  that  they  wish  to  sell  excess 
purchases  of  biodiesel  to  other  fleets. 
DOE  believes  that  ECRA  bases  the 
allocation  of  biodiesel  fuel  use  credits 
on  biodiesel  purchases.  However,  DOE 
points  out  that  ECRA  requires  that  the 
fuel  must  be  purchased  for  use  in  the 
covered  entities'  vehicles  to  earn 
credits.  Credits  are  earned  when  the  fuel 
is  purchased  for  use  in  the  covered 
entities'  vehicles,  even  though  the  fuel 
may  be  used  at  a  later  date.  On  this 
issue,  DOE  explained  in  the  Preamble 
that  "[t]he  use  of  biodiesel  fuel  credit  to 
serve  as  the  acquisition  of  one 
alternative  fueled  vehicle  is  restricted  to 
the  model  year,  or  the  fiscal  year  in  the 
case  of  Federal  fleets,  in  which  the 
biodiesel  is  piut:hased  and  cannot  be 
carried  forward  like  alternative  fueled 
vehicle  acquisition  credits  generated 
under  Subpart  F."  DOE  reinforced  this 
statement  by  citing  language  from  the 
House  of  Representatives  Commerce 


Committee  Report  105-727.  That  report 
provided  that  credits  "may  only  be  used 
by  the  fleet  or  covered  person  that 
earned  the  credits  and  only  in  the  year 
that  the  credit  is  issued,  so  they  cannot 
be  traded  or  banked."  H.R.  Rep.  No.  727, 
105th  Cong.,  2d  Sess.,  at  20  (1998).  (See 
also  the  discussion  under  section 
490.705.) 

Three  conunenters  submitted  similar 
comments  on  languago  contained  in 
section  490.703  (b).  That  paragraph 
prohibits  the  allocation  of  biodiesel  fi>el 
use  credits  if:  (1)  the  biodiesel  is  used 
in  an  alternative  fueled  vehicle;  or  (2)  if 
the  biodiesel  fuel  use  is  required  by 
Federal  or  State  law.  They  argue  that 
there  are  certain  circumstances  where  a 
covered  fleet  may  want  to  acquire  an 
alternative  fueled  vehicle  (AFV)  as  a 
result  of  a  local.  State  or  Federal 
incentive  program  or  policy,  unrelated 
to  EPACT  AFV  piuchase  requirements. 
Allowing  fleets  to  count  biodiesel  fuel 
used  in  AFVs,  provided  those  AFVs  are 
not  used  to  meet  EPACT  AFV 
requirements,  according  to  one 
commenter,  would  increase  the 
flexibility  of  covered  fleets  to  integrate 
biodiesel  fuel  into  their  fuel  mix.  This 
commenter  reconunends  that  DOE 
amend  the  language  in  section 
490.703(b)  in  two  ways.  First,  that  DOE 
clarify  that  the  prohibition  against 
allocating  a  credit  for  biodiesel  fuel  use 
in  AFVs  be  restricted  to  only  AFVs  used 
to  meet  EPACT  AFV  purchase 
requirements.  DOE  agrees  with  this 
comment  and  has  integrated  it  into  the 
.final  regulatory  language. 

Second,  this  commenter  suggests  that 
EK3E  delete  the  prohibition  against 
allocating  a  credit  where  biodiesel  fuel 
use  is  also  used  to  meet  other  Federal 
or  State  requirements.  E)OE  does  not 
agree  with  this  comment.  The  statutory 
language  in  ECRA  states  quite  clearly 
that  no  credit  can  be  allocated  if  the  fuel 
is  required  by  Federal  or  State  law.  This 
prohibition  appears  to  be  intended  to 
prevent  fleets  from  meeting  both  EPACT 
and  other  Federal  and  State 
requirements  through  the  same 
biodiesel  fuel  use. 

B.  Section  490.704 — Procedures  and 
Documentation 

Eight  commenters  argued  that  the 
procedures  and  doctunentation 
requirements  of  section  490.704  should 
include  only  that  information  that  is 
necessary  to  support  the  verification  of 
the  biodiesel  fuel  purchase.  They  claim 
that  asking  for  information  on  vehicle 
make  and  model,  vehicle  model  year 
and  vehicle  identification  number  does 
not  relate  to  fuel  purchases  of  biodiesel 
and  could  make  reporting  more  onerous. 
Providing  such  information  would 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations'  2209 


impose  an  unnecessary  biu'den  on  the 
reporting  entities.  DOE  agrees  that 
requesting  specific  vehicle  data  may  be 
burdensome,  and  believes  that  asking 
for  such  data  may  reduce  the 
attractiveness  of  the  biodiesel  fuel  use 
credit  option.  DOE  has,  therefore, 
revised  the  Annual  Alternative  Fuel 
Vehicle  Acquisition  Report  For  State 
Govenunent  and  Alternative  Fuel 
Provider  Fleets  (DOE/OTT/101  form). 
The  revised  form  only  requests  that 
fleets  claiming  the  biodiesel  fuel  use 
credit  submit  model  year  specific 
biodiesel  purchases  and  that  such  fleets 
maintain  records  of  those  purchases  for 
three  years.  The  updated  form  is  posted 
on  the  DOE's  Office  of  Transportation 
Technologies  website  at  http:// 
www.ott.doe.gov/credits.  It  can  also  be 
obtained  by  calling  the  National 
Alternative  Fuels  Hotline  at  1-800-423- 
IDOE. 

C.  Section  490.705 — Use  of  Credits 

Most  commenters  argued  that  the 
language  in  Sections  705(a)  and  (b)  is 
too  narrow  in  limiting  the  biodiesel  fuel 
use  credit  to  fleets  covered  by  section 
490.201,  section  490.302,  section 
490.307  and  title  III  of  EPACT.  A 
consequence  of  narrowing  the  language, 
according  to  these  commenters,  is  that 
the  biodiesel  fuel  use  credit  regulation 
may  not  apply  to  certain  private  and 
mimicipal  fleets  if  DOE  adds  these  fleets 
to  the  Alternative  Fuel  Transportation 
Program.  These  commenters 
recommend  expanding  the  regulatory 
language  so  that  it  applies  to  fleets  or 
covered  persons  identified  in  EPACT 
titles  in  and  V,  rather  than  the  specific 
sections  in  the  regulation.  DOE  believes 
that  the  current  regulatory  language  is 
appropriate.  Specifically,  DOE  noted  in 
the  Preamble  that  these  fleets  would  be 
covered  if  DOE  decides  to  include  them 
imder  this  subpart  in  the  Alternative 
Fuel  Transportation  Program.  Section 
490.701  also  acknowledges  that  Title  V 
fleets  are  covered  luider  this  subpart. 
However,  DOE  recognizes  that  the  rule 
language  could  have  been  clearer. 
Therefore  the  language  in  sections 
705(a)  and  705(b)  has  been  amended  to 
include  references  only  to  EPACT  titles 
in  and  V. 

Seven  commenters  argued  that  section 
490.705(a)  should  not  restrict  the 
allocation  of  a  biodiesel  fuel  use  credit 
to  the  model  year  in  which  it»is 
generated.  They  also  contended  that 
fleets  should  be  able  to  trade  excess 
credits  to  other  covered  fleets  or  bank 
excess  credits  for  futiu-e  model  years. 
One  commenter  asserts  that  this 
limitation  will  prevent  over  compliance 
and  reduce  the  likelihood  of  achieving 
higher  voliunes  and  economies  of  scale 


in  biodiesel  production.  Six 
commenters  meanwhile,  claim  that 
DOE's  reliance  on  the  House  of 
Representatives  Commerce  Committee 
Report  105-727  for  this  restriction  is 
misplaced.  They  contend  that  this  is  not 
the  intent  of  Congress,  and  that  the 
restriction  would  have  an  adverse 
impact  on  the  production,  sale  and  use 
of  biodiesel. 

Although  DOE  respects  the 
commenters'  views,  DOE  has  not 
revised  section  490.705.  We  believe  that 
both  the  statutory  language  and  the 
House  of  Representatives  Commerce 
Committee  Report  support  the 
restriction.  Section  312(b)(1)  of  EPACT, 
as  amended  by  ECRA,  declares  that  a 
credit  is  to  be  allocated  in  the  year  in 
which  the  purchase  of  a  qualifying 
voliune  of  biodiesel  is  made. 
Furthermore,  section  312(c)  states  that  a 
credit  under  this  section  shall  not  be 
considered  a  credit  as  defined  by 
section  508  of  EPACT.  DOE  believes 
that  this  statutory  view  is  supported  by 
the  House  of  Representatives  Commerce 
Committee  Report  105-727.  It  stated 
that  biodiesel  fuel  use  credits  "may  only 
be  used  by  the  fleet  or  covered  person 
that  earned  the  credits  and  only  in  the 
year  the  credit  is  issued,  so  they  cannot 
be  traded  or  banked." '  For  these 
reasons,  the  rule  cannot  allow  trading  or 
banking  of  biodiesel  fuel  use  credits.  To 
avoid  future  questions  on  this  issue, 
DOE  has  added  to  this  section  a  new 
paragraph  (d).  Paragraph  (d)  specifically 
speaks  to  this  prohibition. 

D.  Section  490. 707 — Increasing  the 
Qualifying  Volume  of  the  Biodiesel 
Component 

One  commenter  suggested  that  DOE 
annually  publish  in  the  Federal  Register 
the  "qualifying  volume,"  which  is  the 
amount  of  biodiesel  purchases  required 
to  be  allocated  one  biodiesel  fuel  use 
credit.  As  reflected  in  section  490.707, 
section  312(d)  gives  DOE  authority,  via 
rulemaking,  to  increase  the  qualifying 
volume.  Since  the  qualifying  volume  is 
set  at  450  gallons  and  cannot  be 
changed  except  via  a  rulemaking 
process,  DOE  sees  no  reason  to  annually 
publish  the  qualifying  volume  in  the 
Federal  Register.  Thus,  DOE  has  not 
revised  this  section.  Interested  parties 
can  be  assured  that  the  qualifying 
voliune  will  stay  at  450  gallons,  imless 
DOE  commences  a  rulemaking  to 
increase  it.  If  this  happens,  DOE  will 
notify  the  public  via  a  Federal  Register 
notice.  DOE  will  provide  ample  time 
and  opportvmity  for  the  public  to  submit 
comments. 


>  H.R.  Rep.  No.  727, 105th  Cong..  2d  Sess.  at  20 
(1998). 

X 


m.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  58  FR  51735  (October  4,  1993). 
Accordingly,  this  rulemaking  has  not 
been  reviewed  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

B.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  requires  agencies  to 
develop  an  accoimtable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  "federalism  implications."  Policies 
that  have  federalism  implications  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  On  March  14, 
2000,  DOE  published  a  statement  of 
policy  describing  the  intergovernmental 
consultation  process  it  will  follow  in  the 
development  of  such  regulations  (65  FR 
13735).  DOE  has  examined  today's  rule 
and  determined  that  it  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  the  Executive  Order. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  every  rule  for  which  the  law 
requires  publication  of  a  general  notice 
of  proposed  rulemaking  unless  the 
agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Regulatory  Flexibility  Act's 
requirements  do  not  apply  to  this  final 
rule  because  a  general  notice  of 
proposed  rulemaking  was  not  required 
by  law.  Accordingly,  DOE  did  not 
prepare  a  regulatory  flexibility  analysis 
for  this  rule. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  determined  that 
this  rule  is  covered  by  categorical 
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exclusion  in  paragraph  A5  to  subpart  D, 
10  CFR  part  1021.  Accordingly,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

This  final  rule  contains  a  collection  of 
information  that  the  Office  of 
Management  and  Budget  (OMB)  reviews 
under  the  Paperwork  Reduction  Act  of 
1995.  The  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35)  requires  agencies  to  submit 
information  collection  requests  for  OMB 
review  and  approval.  Accordingly,  EKDE 
submitted  to  OMB  the  interim  final  rule. 
DOE  sought  public  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary.  (2)  the 
accuracy  of  DOE's  estimate  of  the 
burden  of  the  proposed  information 
collection,  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond. 

As  mentioned  in  this  rule's  Preamble, 
several  entities  submitted  comments 
recommending  that  DOE  only  require 
information  that  is  necessary  to  verify 
the  biodiesel  fuel  purchase.  In 
particular,  they  contended  that  DOE 
should  not  require  information  on 
vehicle  make  and  model,  vehicle  model 
year  and  vehicle  identification  number. 
They  opined  that  this  information  does 
not  relate  to  fuel  purchases  of  biodiesel 
and  would  impose  an  imnecessary 
bxuden  on  the  reporting  entities.  DOE 
incorporated  these  recommendations 
into  its  information  collection  request  to 
OMB. 

On  October  25, 1999,  DOE  issued  a 
Federal  Register  notice  (64  FR  57445) 
that  annoimced  that  DOE  had  submitted 
to  OMB  a -proposed  information 
collection  request  for  the  collection  of 
biodiesel  purchase  data  from  fleets 
participating  in  DOE's  Alternative  Fuel 
Transportation  Program.  No  additional 
comments  were  received  in  response  to 
the  October  25,  1999,  Federal  Register 
notice.  During  the  OMB  review  period, 
DOE  issued  interim  reporting  guidance 
and  placed  that  guidance  on  DOE's 
Office  of  Transportation  Technologies 
website  at  http://www.ott.doe.gov/ 
credits. 

On  February  2,  2000,  OMB  approved 
the  biodiesel  data  collection  and  revised 
the  Annual  Alternative  Fuel  Vehicle 
Acquisition  Report  For  State 
Government  and  Alternative  Fuel 
Provider  Fleets  (DOE/OTT/101  form, 
approved  imder  OMB  Control  No.  1910- 
5101).  Fleets  claiming  the  biodiesel  fuel 


use  credit  must  submit  to  EXDE  model 
year  specific  biodiesel  purchases  and 
maintain  records  of  those  purchases  for 
three  years.  The  updated  form  is  posted 
on  the  DOE's  Office  of  Transportation 
Technologies  website  at  http:// 
www.ott.doe.gov/credits  or  can  be 
obtained  by  calling  the  National 
Alternative  Fuels  Hotline  at  1-800-423- 
IDOE. 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,  "  61  FR  4729  (February  7,  1996) 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  Utigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct, 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  executive  agencies  to 
review  regulations  in  light  of  appticable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 


intergovernmental  mandate." 
Additionally,  it  requires  an  agency  plan 
for  giving  notice  and  opportimity  for 
timely  input  to  potentially  affected 
small  governments  before  establishing 
any  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  The  final  rule  published 
today  does  not  contain  any  Federal 
mandate,  so  these  requirements  do  not 
apply. 

H.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  the  promulgation  of 
this  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  801(2). 

List  of  Subjects  in  10  CFR  Part  490 

Administrative  practice  and 
procediue.  Energy  conservation.  Fuel, 
Motor  vehicles. 

Issued  in  Washington,  DC,  on  )anuary  4, 
2001. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Accordingly,  the  interim  final  rule 
amending  part  490  of  tide  10,  chapter  II, 
subchapter  D  of  the  Code  of  Federal 
Regulations,  which  was  published  at  64 
FR  27169  on  May  19.  1999,  is  adopted 
as  a  final  rule  with  the  following 
changes: 

PART  490— ALTERNATIVE  FUEL 
TRANSPORTATION  PROGRAM 

1.  The  authority  citation  for  part  490 
is  revised  to  read  as  follows: 

Authority:  42  USC.  7191, 13211-13212, 
13220.  13235, 13251.  13257. 13260-13263. 

2.  Amend  §490,703  by  revising 
paragraph  (b)  to  read  as  follows: 

§490.703    Biodiesel  fuel  use  credK 
allocation. 

***** 

(b)  No  credit  shall  be  allocated  under 
this  subpart  for  a  purchase  of  the 
biodiesel  component  of  a  fuel  if  the  fuel 
is: 

(1)  For  use  in  alternative  fueled 
vehicles  which  have  been  used  to  satisfy 
the  alternative  fueled  vehicle 
acquisition  requirements  imder  Titles  HI 
and  V  of  the  Energy  Policy  Act  of  1992; 
or 

(2)  Required  by  Federal  or  State  law. 

3.  Amend  §490.705  by  revising 
paragraphs  (a)  and  (b)  and  adding 
paragraph  (d)  to  read  as  follows: 

1490.705    Use  of  Credits. 

(a)  At  the  request  of  a  fleet  or  covered 
person  allocated  a  credit  under  this 
subpart,  DOE  shall,  for  the  model  year 
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in  which  the  purchase  of  a  qualifying 
voliune  is  made,  treat  that  purchase  as 
the  acquisition  of  one  alternative  fueled 
vehicle  the  fleet  or  covered  person  is 
required  to  acquire  imder  titles  III  and 
V  of  the  Energy  Policy  Act  of  1992. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  credits  allocated 
under  this  subpart  may  not  be  used  to 
satisfy  more  than  50  percent  of  the 
alternative  fueled  vehicle  requirements 
of  a  fleet  or  covered  person  imder  tides 
III  and  V  of  the  Energy  Policy  Act  of 
1992. 
***** 

11  (d)  A  fleet  or  covered  person  may  not 
trade  or  bank  biodiesel  fuel  credits. 

[FR  Doc.  01-744  Filed  1-10-01;  8:45  am] 
BIUJNG  CODE  64SO-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extenslona  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decrease  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  were  effective  January  4, 
2001.  The  rate  changes  for  adjustment 
credit  were  effective  on  the  dates 
specified  in  12  CFR  201.51. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson,  Secretary  of  the 
Board,  at  (202)  452-3259;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD),  contact  Janice  Simms,  at  (202) 
872-4984.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19,  et  al.,  ol  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 


The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reser\'e  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks'  discretion,  for  extended  credit 
for  up  to  30  days.  In  decreasing  the 
basic  discount  rate  fi^m  6.0  percent  to 
5.5  percent,  the  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
new  rate  of  5.5  percent  was  effective  for 
all  twelve  Reserve  Banks  on  the  dates 
specified  below.  (Seven  of  the  twelve 
Reserve  Banks  reduced  the  basic 
discount  rate  in  two  steps,  fi-om  6.0 
percent  to  5.75  percent,  then  fixtm  5.75 
percent  to  5.5  percent,  as  specified  in 
the  footnote  to  §  201.51  of  revised 
Regulation  A.)  The  50-basis-point 
decrease  in  the  discount  rate  was 
associated  with  a  50-basis-point 
decrease  in  the  federal  funds  rate 
approved  by  the  Federal  Open  Market 
Committee. 

These  actions  were  taken  in  light  of 
further  weakening  of  sales  and 
production,  and  in  the  context  of  lower 
consumer  confidence,  tight  conditions 
in  some  segments  of  financial  markets, 
and  high  energy  prices  sapping 
household  and  business  purchasing 
power.  Moreover,  inflation  pressures 
remain  contained.  Nonetheless,  to  date 
there  is  httie  evidence  to  suggest  that 
longer-term  advances  in  technology  and 
associated  gains  in  productivity  are 
abating. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth. 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 


stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  etseq.,  347a, 
347b.  347c,  347d.  348  et  seq.,  357.  374,  374a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51    Adjustment  credit  for  depository 
institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Reserve 
Bank 


Rate 


Effective  ^ 


Boston  5.5  January  4,  2001 

New  York 5.5  January  4,  2001 

Philadelphia 5.5  January  4.  2001 

Cleveland  5.5  January  4,  2001 

Richmond  5.5  January  4,  2001 

Atlanta  5.5  January  4.  2001 

Chicago  5.5  January  4,  2001 

St.  Louis  5.5  January  5,  2001 

Minneapolis  5.5  January  4,  2001 

Kansas  City •  5.5  January  4,  2001 

Dallas  5.5  January  4,  2001 

San  Francisco  5.5  January  4,  2001 

^Ori  January  3,  2001,  the  rate  for  adjust- 
ment credit  was  5.75  percent  for  ttie  following 
Federal  Reserve  Banks:  New  York,  Cleveland, 
Atlanta,  Kansas  City,  Dallas,  and  San  Fran- 
cisco. On  January  4,  the  rate  for  adjustment 
credit  was  5.75  percent  for  the  Federal  Re- 
serve Bank  of  St.  Louis. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  5.  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-784  Filed  1-10-01;  8:45  am] 
BILLING  CODE  6210-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcat  No.  2000-CE-«2-AD;  Amendment 
39-12069;  AD  2000-26-19] 

Rm2120-AA64 

Airworthiness  DiractivM;  SOCATA— 
Groups  AEROSPATIALE  Model  TBM 
700  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  SOCATA— Groupe 
AEROSPATIALE  (Socata)  Model  TBM 
700  airplanes.  This  AD  requires  you  to 
inspect  for  a  low  point  in  die  fuel  tank 
air  vent  valve  hose;  and  reroute  the  hose 
as  necessary.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  in-flight  damage  to 
the  wing  skins  caused  by  abnormal 
venting  conditions  of  the  wing  fuel  tank, 
which  could  result  in  severe  handling 
problems  or  reduced  structiual 
capability.  Continued  operation  with 
such  structural  deformation  or  handling 
problems  could  residt  in  loss  of  control 
of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
February  2,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  February  2,  2001. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  conunents  on 
this  nde  by  February  15,  2001. 
ADDRESSES:  Send  three  copies  of 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
82-AD,  901  Locust,  Rpom  506,  Kansas 
City,  Missouri  64106. 

You  may  get  service  information 
referenced  in  this  AD  from  SOCATA 
Groupe  AEROSPATIALE,  Customer 
Support,  Aerodrome  Tarbes-Ossun- 
Lourdes,  BP  930— F65009  Tarbes  Cedex, 
France;  telephone:  (33)  (0)5.62.41.73.00; 
facsimile:  (33)  (0)5.62.41.76.54;  or  the 
Product  Support  Manager,  SOCATA— 
Groupe  AEROSPATIALE,  North  Perry 
Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023; 
telephone:  (954)  894-1160;  facsimile: 
(954)  964-4191.  You  may  read  this 
information  at  FAA.  Central  Region, 


Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
821-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer.  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  fecsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Direction  Geenerale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Model  TBM  700  airplanes.  The  DGAC 
reports  two  occurrences  on  Socata 
Model  TBM  700  airplanes  of  abnormal 
venting  conditions  of  the  wing  fuel  tank. 

One  occiuxence  was  where  an 
airplane  experienced  leaking  during 
refueling.  Inspection  revealed  the  wing 
skin  had  come  apart  from  the  rib 
breaking  the  sealer,  allowing  the  fuel  to 
leak. 

Another  reported  occurrence  was  in- 
flight where  die  pilot  saw  a  wing  skin 
deformation.  These  occurrences  are 
caused  by  low  pressure  resulting  from  a 
misrouted  fuel  tank  air  vent  valve  hose 
and  the  fuel  tank  vent  not  operating. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition,  if  not  corrected,  could  result 
in  severe  handling  problems  or  reduced 
structural  capability.  Continued 
operation  with  such  structural 
deformation  or  handling  problems  could 
result  in  loss  of  control  of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  Socata  has 
issued  Service  BuUetin  SB  70-088, 
dated  November  2000.  This  service 
bulletin  includes  procedures  for: 
— Inspecting  for  a  low  point  in  the  fuel 

tank  air  vent  valve  hose;  and 
— Rerouting  the  hose  as  necessary. 

What  action  did  DGAC  take?  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French  AD 
T2000-545(A),  dated  December  20, 
2000,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 


applicable  bilateral  airworthiness 
agreement. 

In  carrying  out  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  DGAC; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Socata  Model  TBM  700 
airplanes  of  the  same  type  design; 
— ^The  actions  specified  in  the 
previously-referenced  service 
information  (as  specified  in  this  AD) 
should  be  accomplished  on  the 
affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
What  does  this  AD  require?  This  AD 
requires  you  to  do  the  actions 
previously  specified  in  accordance  with 
Socata  Service  Bulletin  SB  70-088, 
dated  November  2000. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  imsafe  condition 
described  in  this  dociiment  could  residt 
in  structural  failure  with  possible  loss  of 
control  of  the  airplane,  FAA  finds  that 
notice  and  opportunity  for  public  prior 
comment  are  impracticable.  Therefore, 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Comments  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  we  invite  your  comments  on 
the  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  send  three  copies  of 
your  comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  by  the 
closing  date  specified  above.  We  may 
change  this  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to?  The  FAA 
specifically  invites  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  rule  that  might  require  a  change  to 
the  rule.  You  may  look  at  all  comments 
we  receive.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  proposal. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents, 
in  response  to  the  Presidential 
memorandum  of  June  1,  1998.  That 
memorandum  requires  federal  agencies 
to  communicate  more  clearly  with  the 
public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-82-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 


Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  The  FAA  has 
determined  that  this  regiUation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft,  and  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
f  olicies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2000-26-19  SOCATA— Groupe  Aerospatiale: 
Amendment  39-12069;  Docket  No. 
2000-CE-82-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  1  through  182,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
atjove  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  in-flight  damage  to  the  wing  skins 
caused  by  abnormal  venting  conditions  of  the 
wing  fuel  tank,  which  could  result  in  severe 
handling  problems  or  reduced  structural 
capability.  Continued  operation  with  such 
structural  deformation  could  result  in  loss  of 
control  of  the  airplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  unless 
already  done,  you  must  do  the  following 
actions: 


Action 


Compliance  time 


Procedures 


(1)  Inspect  for  a  low  point  in  the  fuel  tank  air 
vent  valve  hose. 


2)  If  there  is  a  low  point  in  the  fuel  tank  air 
vent  valve  hose,  reroute  the  hose. 


Within  ttie  next  5  hours  time-in-service  (TIS) 
after  February  2,  2001  (the  effective  date  of 
this  AD). 


Before  further  flight  after  the  inspection 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  paragraph  in 
Socata  Service  Bulletin  SB  70-088.  dated 
Novemt>er  2000.  and  the  applicat>le  mainte- 
nance nnanual. 

Do  this  action  folkjwing  the  ACCOMPLISH- 
MENT INSTRUCTIONS  paragraph  in 
Socata  Service  Bulletin  SB  70-088,  dated 
November  2000,  and  the  applicable  mainte- 
nance manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative.  Send 
your  request  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzhmum. 
Aerospace  Engineer,  FAA.  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 


Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  senrice  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  following  Socata 
Service  Bulletin  70-088,  dated  Novemhter 
2000.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  from  SOCATA  Groupe 
AEROSPATIALE,  Customer  Support. 
Aerodrome  Tart)es-Ossun-Lourdes,  BP  930- 
F65009  Tarbes  Cedex,  France;  or  the  Product 
Support  Manager.  SOCATA — Groupe 
AEROSPATL\LE.  North  Perry  Airport.  7501 
Pembroke  Roau.  Pembroke  Pines.  Florida 
33023.  You  can  look  at  copies  at  FAA, 
Central  Region,  Office  of  the  Regional 
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Counsel.  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC . 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  2,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  T2000-545(A),  dated  December 
20,  2000. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  29,  2000. 
David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-307  Filed  1-10-01;  8:45  am] 

MLUNO  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  OO-ACE-28] 

Amendment  to  Class  E  Airspace; 
Pittsburg,  KS 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  docimient  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Pittsburg.  KS. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPf>t.EMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  conunents  in  the  Federal 
Roister  on  October  24,  2000  (65  FR 
63544).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversicd  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
march  22,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 


Issued  in  Kansas  City,  MO  on  December 
15,  2000. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  01-705  Filed  1-10-01:  8:45  am] 

BILLINQ  COOe  4910-13-H 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  PART  1306 

[DEA-190F] 

RIN  1117-AA54 

Facsimile  Transmission  of 
Prescriptions  for  Patients  Enrolled  In 
Hospice  Programs 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 

SUMMARY:  DEA  is  finalizing,  without 
change,  the  interim  rule  with  request  for 
comment  published  in  the  Federal 
Register  on  July  25,  2000  (65  FR  45712). 
The  interim  rule  amended  Title  21, 
Code  of  Federal  Regulations  (CFR) 
1306.11(g)  to  clearly  articulate  that 
prescriptions  for  Schedule  II  narcotic 
substances  for  patients  enrolled  in 
hospice  care  certified  by  Medicare 
under  Title  XVIU  or  licensed  by  the 
state  may  be  transmitted  by  facsimile. 
No  comments  to  the  interim  rule  were 
received.  This  final  rule  makes  the 
clarification  permanent. 
EFFECTIVE  DATE:  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
telephone  (202)  307-7297. 
SUPPt.EMENTARY  INFORMATION: 

What  Does  This  Final  Rule 
Accomplish? 

On  July  25,  2000  DEA  published  an 
interim  rule  with  request  for  comment 
(65  FR  45712)  amending  21  CFR 
1306.11(g)  to  clearly  articulate  that 
prescriptions  for  Schedule  11  narcotic 
substances  for  patients  enrolled  in 
hospice  care  certified  by  Medicare 
under  Title  XVIU  or  licensed  by  the 
state,  regardless  of  whether  the  patient 
resides  in  a  hospice  facility  or  other  care 
setting,  may  be  transmitted  by  facsimile. 
This  final  rule  makes  the  clarification 
permanent. 

Why  Was  Clarification  of  the 
Regulation  Necessary? 

Section  1306.11(g)  of  the  regulations 
originally  provided  that  a  pharmacy 


coidd  dispense  a  Schedule  II  narcotic 
substance  pursuant  to  a  prescription 
transmitted  to  the  pharmacy  via 
facsimile  for  a  patient  residing  in  a 
hospice  certified  by  Medicare  imder 
Title  XVm  or  licensed  by  the  state.  The 
use  of  the  language  "residing  in  a 
hospice  certified  by  Medicare  under 
Title  XVIII  or  licensed  by  the  state"  was 
]>erceived  by  the  regulated  industry  as 
requiring  that  the  patient  reside  in  a 
hospice  facility  to  the  exclusion  of  other 
care  settings,  such  as  home  hospice 
care.  DEA  regulations  were  meant  to 
cover  all  patients  enrolled  in  hospice 
programs  certified  by  Medicare  under 
Title  XVin  or  licensed  by  the  state, 
regardless  of  where  the  patient  resides. 

The  interim  rule  amended  Section 
1306.11(g)  to  refer  to"*  *  *  a  patient 
enrolled  in  a  hospice  care  program 
certified  and/or  paid  for  by  Medicare 
under  Title  XVIII  or  a  hospice  program 
which  is  licensed  by  the  state"  to  clarify 
that  prescriptions  for  Schedule  n 
narcotic  substances  for  patients  enrolled 
in  recognized  hospice  programs, 
regardless  of  where  the  patients  reside, 
may  be  transmitted  via  facsimile. 

What  Comments  Were  Received 
Regarding  the  Interim  Rule? 

No  comments  were  submitted 
regarding  this  interim  rulemaking. 
Accordingly,  the  interim  rule  amending 
21  CFR  part  1306,  which  was  published 
in  the  Federal  Register  on  July  25,  2000, 
at  65  FR  45712  is  adopted  as  a  final  rule. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  a  manner  consistent 
with  the  principles  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  It 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  This  rulemaking 
clarifies  the  regulations  regarding  the 
facsimile  transmission  of  prescriptions 
for  Schedule  II  narcotic  substances  for 
patients  enrolled  in  hospice  programs. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  in  Executive  Order  12866, 
Section  1(b).  DEA  has  determined  that 
this  is  not  a  significant  rulemaking 
action.  This  ndemaking  clarifies  the 
regulations  regarding  the  facsimile 
transmission  of  prescriptions  for 
Schedule  II  narcotic  substances  for 
patients  enrolled  in  hospice  programs. 
Therefore,  this  action  has  not  been 
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reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditiue  by  state,  loced,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly,  ff  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Patricia  M. 
Good,  Chief,  Liaison  and  Policy  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  telephone  (202) 
307-7297. 

The  interim  rule  amending  21  CFR 
part  1306,  which  was  published  in  the 
Federal  Register  on  July  25,  2000,  at  65 
FR  45712,  is  adopted  as  a  final  rule 
without  change. 


Dated:  December  28,  2000. 
Jolm  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control. 

[FR  Doc.  01-545  Filed  1-10-01;  8:45  am] 

BILLING  COOE  4410-09-P 


DEPARTIMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TO  8927] 

RIN  1545-AW34 

Conversion  to  the  Euro 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations  and  removal  of 
temporary  regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  U.S. 
taxpayers  operating,  investing,  or 
otherwise  conducting  business  in  the 
currencies  of  certain  European  countries 
that  replace  their  national  currencies 
with  a  single,  multinational  ciurency 
called  the  euro.  These  regulations 
provide  rules  relating  to  adjustments 
required  for  qualified  business  imits 
operating  in  such  currencies  and  rules 
relating  to  the  tax  effect  of  holding  such 
currencies,  or  financial  instruments  or 
contracts  denominated  in  such 
ciuxencies. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  11,  2001. 

Applicability  Date:  These  regulations 
are  applicable  for  tax  years  ending  after 
July  29,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Rogers  III  of  the  Office  of  Associate 
Chief  Coimsel  (International),  (202) 
622-3870,  regarding  the  change  in 
functional  currency  rules  and  Thomas 
Preston  of  the  Office  of  Assistant  Chief 
Coimsel  (Financial  Institutions  and 
Products),  (202)  622-3930,  regarding 
section  1001  (not  toll  free  calls). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  9, 1998,  the  IRS  issued 
Announcement  98-18  (1998-9  IRB  44) 
requesting  comments  relating  to  the  tax 
issues  for  U.S.  taxpayers  operating, 
investing,  or  otherwise  conducting 
business  in  a  currency  that  is  converting 
to  the  euro.  Numerous  comments  were 
received.  After  consideration  of  the 
comments,  and  in  order  to  provide 
immediate  guidance,  the  Treasiuy  and 
the  IRS  published  in  the  Federal 
Register  temporary  regulations  (63  FR 


40366)  and  a  notice  of  proposed 
rulemaking  by  cross-reference  to  the 
temporary  regulations  (63  FR  40383)  on 
July  29, 1998.  No  public  hearing  was 
held  in  conjimction  with  the  notice  of 
proposed  rulemaking  because  no 
taxpayers  requested  to  speak  at  the 
hearing. 

In  the  notice  of  proposed  rulemaking, 
the  Treasiuy  and  The  IRS  requested 
comments  with  respect  to  certain 
additional  issues.  Two  comments  were 
received  in  connection  with  the  request 
for  comments  and  are  discussed  in 
greater  detail  below. 

Explanation  of  Provisions  and 
Discussion  of  Conunents 

The  temporary  regulations  provide 
rules  relating  to  U.S.  taxpayers 
operating,  investing,  or  otherwise 
conducting  business  in  the  currencies  of 
countries  that  replace  their  national 
currencies  (legacy  ciurencies)  with  a 
single,  multinational  currency  called  the 
euro.  Thus,  a  legacy  currency  would 
include  former  currencies  of  the  eleven 
countries  that  adopted  the  eiwo  in  1999 
as  well  as  the  currency  of  a  country  after 
it  adopts  the  euro  at  some  later  date. 
The  temporary  regulations  generally 
provide  guidance  relating  to  the 
circumstances  luider  which  the  euro 
conversion  creates  a  realization  event 
with  respect  to  instruments  and 
contracts  denominated  in  a  legacy 
currency,  and  the  circumstances  under 
which  the  euro  conversion  constitutes  a 
change  in  functional  currency  for  a 
qualified  business  unit  (QBU  or  QBUs, 
as  the  case  may  be)  whose  functional 
currency  is  a  legacy  currency,  and 
certain  consequences  thereof.  The 
temporary  regulations  published  in  the 
Federal  Register  on  July  29, 1998,  are 
finalized  substantially  as  proposed.  See 
the  preamble  to  the  temporary 
regiilations  for  an  explanation  of  the 
provisions  of  those  regulations. 

As  noted  above,  two  comments  were 
received  in  connection  with  the 
publication  of  the  temporary  regulations 
and  the  notice  of  proposed  rulemaking. 
One  comment  addressed  the  effect  of 
the  euro  conversion  to  a  corporation 
that  has  significant  numbers  of  legacy 
currency  transactions  but  has  a  non- 
legacy  currency  as  its  functional 
currency.  For  example,  a  corporation 
may  have  a  non-legacy  currency  as  its 
functional  currency  because  its 
economic  environment  reflected  more 
significant  activities  denominated  in 
such  currency  (e.g.,  the  U.S.  dollar  or 
the  Swiss  franc)  relative  to  any  single 
legacy  currency.  However,  given  the 
aggregation  of  the  individual  legacy 
currencies  into  the  euro,  the  ciurency  of 
the  corporation's  economic  environment 
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in  which  a  significant  part  of  its 
activities  are  conducted  is  the  euro.  The 
commenter  suggested  that,  in  such 
circiunstances,  the  corporation  should 
be  allowed  to  change  its  functional 
ciurency  to  the  euro  automatically. 

In  response  to  the  comment,  the 
regiilation  provides  a  new  rule  in  which 
a  QBU  that  uses  a  non-legacy  currency 
as  its  functional  cvurency  may  change 
its  functional  currency  to  the  euro 
provided  that  the  euro  is  a  currency  of 
the  economic  environment  in  which  a 
significant  part  of  the  QBU's  activities 
are  conducted,  the  QBU  maintains  its 
books  and  records  in  the  euro  after 
conversion,  and  the  QBU  is  not  required 
to  use  the  dollar  as  its  functional 
cxirrency.  The  change  is  deemed  to  be 
made  with  the  consent  of  the 
Commissioner  if  the  change  is  made 
within  the  period  set  forth  in  §  1.985- 
8(b)(2).  A  QBU  changing  its  functional . 
currency  under  this  new  rule  is  required 
to  make  the  change  in  method  of 
accoimting  adjustments  imder  §  1.985- 
5.  Treasury  and  the  IRS  believe  that  the 
rules  of  §  1.985-5  appropriately  apply  to 
this  circiunstance  because  the  change  in 
functional  currency  is  not  an 
involimtary  change  of  the  same  nature 
as  a  QBU  whose  functional  ciurency  is 
a  Ij^acy  currency. 

T^e  second  comment  suggested  that 
the  temporary  regidations  do  not 
provide  clear  guidance  in  the  case 
where,  prior  to  conversion,  the 
functional  currency  of  a  taxpayer  and 
one  of  its  QBU  branches  is  the  same 
legacy  currency,  and  either  the  taxpayer 
or  its  QBU  branch  converts  to  the  euro 
as  its  functional  currency  in  a  taxable 
year  prior  to  the'  conversion  of  the  other. 
The  comment  noted  that  the  temporary 
regulations  presiune  that  the  taxpayer 
and  its  branch  have  a  different 
functional  ciurency,  but  do  not  address 
instances  where  they  have  the  same 
functional  currency.  The  comment 
recommended  that  the  regulations 
provide  rules  that  require  calculation  of 
section  987  gain  or  loss  diuing  the 
period  in  which  the  taxpayer  and  its 
branch  have  different  functional 
currencies.  The  recommendation  is  not 
adopted  because  section  987  currency 
gain  or  loss  shoidd  not  arise  when  a 
taxpayer  and  its  branch  use  the  same 
legacy  currency  as  their  functional 
currencies  even  if  each  adopts  the  euro 
as  its  functional  currency  in  different 
years. 

Finally,  the  notice  of  proposed 
rulemaking  requested  comments 
regarding  the  treatment  of  section  988 
transactions  that  are  held  by  euro 
functional  currency  QBUs  and  that  are 
denominated  in  a  ciurency  that  is 
replaced  by  the  euro  in  the  futiu«. 


While  no  comments  were  received. 
Treasury  and  the  IRS  believe  that  rules 
relating  to  this  issue  should  be  clarified. 
Accordingly,  §  1.985-8(d)  provides  that 
the  principles  of  §  1.985-8(c)(3)  apply  in 
this  context.  Under  this  rule,  legacy 
currency  transactions  generally 
continue  to  be  treated  as  section  988 
transactions  and  the  principles  of 
section  988  apply.  Further,  the 
principles  provided  in  §  1.985— 
8(c)(3)(iii)  and  (iv)  continue  to  apply  to 
currency  and  accounts  payable  and 
receivable,  respectively. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
final  rule  does  not  impose  a  collection 
of  information  on  small  entities,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply.  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code, 
these  regulations  were  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these  final 
regulations  are  John  W.  Rogers  in  of  the 
Office  of  the  Associate  Chief  Counsel 
(International)  and  Thomas  Preston  of 
the  Office  of  Associate  Chief  Counsel 
(Financial  Institutions  and  Products). 
Other  personnel  from  the  IRS  and 
Treasury  Department  also  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and  record 
keeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§1.965-1    [Amended] 

Par.  2.  In  §  1.985-1,  paragraph  (c)(6), 
in  the  last  sentence,  the  reference 
"§  1.985-8T"  is  removed  and  "§  1.985- 
8"  is  added  in  its  place. 


§1.966-4    [Amended] 

Par.  3.  In  §  1.985-4,  paragraph  (a),  in 
the  last  sentence,  the  reference 
"§  1.985-8T"  is  removed  and  "§  1.985- 
8"  is  added  in  its  place. 

Par.  4.  Section  1.985-8  is  added  to 
read  as  follows: 

§  1 .985-8  Special  rules  applicable  to  tiie 
European  Monetary  Union  (conversion  to 
euro). 

(a)  Definitions — (1)  Legacy  currency. 
A  legacy  currency  is  the  former 
currency  of  a  Member  State  of  the 
European  Community  which  is 
substituted  for  the  euro  in  accordance 
with  the  Treaty  estabUshing  the 
European  Community  signed  February 
7,  1992.  The  term  legacy  currency  shall 
also  include  the  European  Currency 
Unit. 

(2)  Conversion  rate.  The  conversion 
rate  is  the  rate  at  which  the  euro  is 
substituted  for  a  legacy  currency. 

(b)  Operative  rules— (1)  Initial 
adoption.  A  QBU  (as  defined  in 

§  1.989(a)-l(b))  whose  first  taxable  year 
begins  after  the  euro  has  been 
substituted  for  a  legacy  currency  may 
not  adopt  a  legacy  currency  as  its 
functional  currency. 

(2)  QBU  with  a  legacy  currency  as  its 
functional  currency— (i)  Required 
change.  A  QBU  with  a  legacy  currency 
as  its  functional  currency  is  required  to 
change  its  functional  currency  to  the 
euro  beginning  the  first  day  of  the  first 
taxable  year — 

(A)  That  begins  on  or  after  the  day 
that  the  euro  is  substituted  for  that 
legacy  ciurency  (in  accordance  with  the 
Treaty  on  European  Union);  and 

(B)  In  which  the  QBU  begins  to 
maintain  its  books  and  records  (as 
described  in  §  1.989(a)-l(d))  in  the  euro. 

(ii)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  a  QBU  with  a 
legacy  currency  as  its  functional 
currency  is  required  to  change  its 
functional  currency  to  the  euro  no  later 
than  the  last  taxable  year  beginning  on 
or  before  the  first  day  such  legacy 
currency  is  no  longer  valid  legal  tender. 

(3)  QBU  with  a  non-legacy  currency  as 
its  functional  currency  — (i)  In  general. 
A  QBU  with  a  non-legacy  currency  as  its 
functional  currency  may  change  its 
functional  currency  to  the  euro  pursuant 
to  this  §1.985-8  if— 

(A)  Under  the  rules  set  forth  in 

§  1.985-l(c),  the  euro  is  the  currency  of 
'  the  economic  environment  in  which  a 
significant  part  of  the  QBU's  activities 
are  conducted; 

(B)  After  conversion,  the  QBU 
maintains  its  books  and  records  (as 
described  in  §  1.989(a)-l(d))  in  the  euro; 
and 
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(C)  The  QBU  is  not  required  to  use  the 
dollar  as  its  functional  currency  under 
§1.985-l(b). 

(ii)  Time  period  for  change.  A  QBU 
with  a  non-legacy  currency  as  its 
functional  currency  may  change  its 
functional  currency  to  the  euro  under 
this  section  only  if  it  does  so  within  the 
period  set  forth  in  paragraph  (b)(2)  of 
this  section  as  if  the  functional  currency 
of  the  QBU  was  a  legacy  currency. 

(4)  Consent  of  Commissioner.  A 
change  made  pursuant  to  paragraph  (b) 
of  this  section  shall  be  deemed  to  be 
made  with  the  consent  of  the 
Commissioner  for  purposes  of  §  1.985- 
4.  A  QBU  changing  its  functional 
currency  to  the  euro  pursuant  to 
paragraph  (b)(2)  of  thds  section  must 
make  adjustments  as  provided  in 
paragraph  (c)  of  this  section.  A  QBU 
changing  its  functional  currency  to  the 
euro  pursuant  to  paragraph  (b)(3)  must 
make  adjustments  as  provided  in 
§1.985-5. 

(5)  Statement  to  file  upon  change. 
With  respect  to  a  QBU  that  changes  its 
functional  currency  to  the  euro  under 
paragraph  (b)  of  this  section,  an  affected 
taxpayer  shall  attach  to  its  return  for  the 
taxable  year  of  change  a  statement  that 
includes  the  foUovmig:  "TAXPAYER 
CERTIFIES  THAT  A  QBU  OF  THE 
TAXPAYER  HAS  CHANGED  ITS 
FUNCTIONAL  CURRENCY  TO  THE 
EURO  PURSUANT  TO  TREAS.  REG. 

§  1.985-8."  For  purposes  of  this 
paragraph  (b)(5),  an  affected  taxpayer 
shall  be  in  the  case  where  the  QBU  is: 
a  QBU  of  an  individual  U.S.  resident  (as 
a  result  of  the  activities  of  such 
individual),  the  individual;  a  QBU 
branch  of  a  U.S.  corporation,  the 
corporation;  a  controlled  foreign 
corporation  (as  described  in  section 
957)(or  QBU  branch  thereof),  each 
United  States  shareholder  (as  described 
in  section  951(b));  a  partnership,  each 
partner  separately;  a  noncontroUed 
section  902  corporation  (as  described  in 
section  904(d)(2)(E))  (or  branch  thereof), 
each  domestic  shareholder  as  described 
in  §  1.902-1  (a)(1);  or  a  trust  or  estate, 
the  fiduciary  of  such  trust  or  estate. 

(c)  Adjustments  required  when  a  QBU 
changes  its  functional  currency  from  a 
legacy  currency  to  the  euro  pursuant  to 
paragraph  (b)(2)  of  this  section — (1)  In 
general.  A  QBU  that  changes  its 
functional  currency  from  a  legacy 
currency  to  the  euro  pursuant  to 
paragraph  (b)(2)  of  this  section  must 
make  the  adjustments  described  in 
paragraphs  (c)(2)  through  (5)  of  this 
section.  Section  1.985-5  shall  not  apply. 

(2)  Determining  the  euro  basis  of 
property  and  the  euro  amount  of 
liabilities  and  other  relevant  items.  The 
suro  basis  in  property  and  the  euro 


amount  of  liabilities  and  other  relevant 
items  shall  equal  the  product  of  the 
legacy  functional  currency  adjusted 
basis  or  amount  of  liabilities  multiplied 
by  the  applicable  conversion  rate. 

(3)  Taking  into  account  exchange  gain 
or  loss  on  legacy  currency  section  988 
transactions— {i)  In  general.  Except  as 
provided  in  paragraphs  (c)(3)(iii)  and 
(iv)  of  this  section,  a  legacy  currency 
denominated  section  988  transaction 
(determined  after  applying  section 
988(d))  outstanding  on  the  last  day  of 
the  taxable  year  immediately  prior  to 
the  year  of  change  shall  continue  to  be 
treated  as  a  section  988  transaction  after 
the  change  and  the  principles  of  section 
988  shall  apply. 

(ii)  Examples.  The  application  of  this 
paragraph  (c)(3)  may  be  illustrated  by 
the  following  examples: 

Example  I.  X.  a  calendar  year  QBU  on  the 
cash  method  of  accounting,  uses  the 
deutschmark  as  its  functional  currency.  X  is 
not  described  in  section  1281(b).  On  July  1, 
1998.  X  converts  10.000  deutschmarks  (DM) 
into  Dutch  guilders  (fl)  at  the  spot  rate  of  fll 
=  DMl  and  loans  the  10.000  guilders  to  Y  (an 
unrelated  party)  for  one  year  at  a  rate  of  10% 
with  principal  and  interest  to  be  paid  on  June 
30, 1999.  On  January  1. 1999.  X  changes  its 
functional  currency  to  the  euro  pursuant  to 
this  section.  Assume  that  the  euro/ 
deutschmark  conversion  rate  is  set  by  the 
European  Council  at    1=  DM2.  Assume 
further  that  the  euro/guilder  conversion  rate 
is  set  at    1  =  fl2.25.  Accordingly,  under  the 
terms  of  the  note,  on  June  30. 1999.  X  will 
receive    4444.44  (fllO.000/2.25)  of  principal 
and    444.44  (fll. 000/2.25)  of  interest. 
Pursuant  to  this  paragraph  (c)(3),  X  will 
realize  an  exchange  loss  on  the  principal 
computed  under  the  principles  of  §  1.988- 
2(b)(5).  For  this  purpose,  the  exchange  rate 
used  under  §  1.988-2(b)(5)(i)  shall  be  the 
guilder/euro  conversion  rate.  The  amount 
under  §  1.98&-2(b)(5)(ii)  is  determined  by 
translating  the  fllO.OOO  at  the  guilder/ 
deutschmark  spot  rate  on  July  1. 1998.  and 
translating  that  deutschmark  amount  into 
euros  at  the  deutschmarlc/euro  conversion 
rate.  Thus.  X  will  compute  an  exchange  loss 
for  1999  of   555.56  determined  as  follows: 
[  4444.44  (fllO.OOO/2.25)-5OO0  ((fllO.OOO/l)/ 
2)  =  -  555.56).  Pursuant  to  this  paragraph 
(c)(3),  the  character  and  source  of  the  loss  are 
determined  pursuant  to  section  988  and 
regulations  thereunder.  Because  X  uses  the 
cash  method  of  accounting  for  the  interest  on 
this  debt  instrument,  X  does  not  realize 
exchange  gain  or  loss  on  the  receipt  of  that 
tnterest. 

Example  2.  (i)  X.  a  calendar  year  QBU  on 
the  accrual  method  of  accounting,  uses  the 
deutschmark  as  its  functional  currency.  On 
February  1, 1998.  X  converts  12,000 
deutschmarks  into  Dutch  guilders  at  the  spot 
rate  of  fll  =  DMl  and  loans  the  12.000 
guilders  to  Y  (an  unrelated  party)  for  one  year 
at  a  rate  of  10%  with  principal  and  interest 
to  be  paid  on  January  31. 1999.  In  addition, 
assume  the  average  rate  (deutschmarit/ 
guilder)  for  the  period  from  February  1.  1998, 


through  December  31,  1998  is  fll.07  =  DMl. 
Pursuant  to  §  1.988-2(b)(2)(ii)(C),  X  will 
accrue  eleven  months  of  interest  on  the  note 
and  recognize  interest  income  of  DM1028.04 
(flllOO/1.07)  in  the  1998  taxable  year. 

(ii)  On  January  1, 1999.  the  euro  will 
replace  the  deutschmark  as  the  national 
currency  of  Germany  pursuant  to  the  Treaty 
on  European  Union  signed  February  7.  1992. 
Assume  that  on  January  1. 1999.  X  changes 
its  functional  currency  to  the  euro  pursuant 
to  this  section.  Assume  that  the  euro/ 
deutschmark  conversion  rate  is  set  by  the 
European  Council  at    1  =  DM2.  Assume 
further  that  the  euro/guilder  conversion  rate 
is  set  at    1  =  fl2.25.  In  1999,  X  will  accrue 
one  month  of  interest  equal  to    44.44  (fllOO/ 
2.25).  On  January  31. 1999.  pursuant  to  the 
note.  X  will  receive  interest  denominated  in 
euros  of   533.33  (fll200/2.25).  Pursuant  to 
this  paragraph  (c)(3),  X  will  realize  an 
exchange  loss  in  the  1999  taxable  year  with 
respect  to  accrued  interest  computed  under 
the  principles  of  §  1.988-2{b)(3).  For  this 
purpose,  the  exchange  rate  used  under 
§  1.988-2(b)(3)(i)  is  the  guilder/euro 
conversion  rate  and  the  exchange  rate  used 
under  §  1.988-2(b)(3)(ii)  is  the  deutschmark/ 
euro  conversion  rate.  Thus,  with  respect  to 
the  interest  accrued  in  1998.  X  will  realize 
exchange  loss  of   25.13  under  §  1.988-2(b)(3) 
as  follows:!  488.89  (fll  100/2.25)-  514.02 
(DM1028.04/2)  =-  25.13).  With  respect  to 
the  one  month  of  interest  accrued  in  1999.  X 
will  realize  no  exchange  gain  or  loss  since 
the  exchange  rate  when  the  interest  accrued 
and  the  spot  rate  on  the  payment  date  are  the 
same. 

(iii)  X  will  realize  exchange  loss  of  666.67 
on  repayment  of  the  loan  principal  computed 
in  the  same  manner  as  in  Example  1 
[  5333.33  (fll2.000/2.25)-  6000  fll2.000/l)/ 
2)).  The  losses  with  respect  to  accrued 
interest  and  principal  are  characterized  and 
sourced  under  the  rules  of  section  988. 

(iii)  Special  rule  for  legacy 
nonfunctional  currency.  The  QBU  shall 
realize  or  otherwise  take  into  account 
for  all  purposes  of  the  Internal  Revenue 
Code  the  amount  of  any  unrealized 
exchange  gain  or  loss  attributable  to 
nonfunctional  currency  (as  described  in 
section  988(c)(l)(C)(ii))  that  is 
denominated  in  a  legacy  currency  as  if 
the  currency  were  disposed  of  on  the 
last  day  of  the  taxable  year  immediately 
prior  to  the  year  of  change.  The 
character  and  source  of  the  gain  or  loss 
are  determined  under  section  988. 

(iv)  Legacy  currency  denominated 
accounts  receivable  and  payable — (A)  In 
general.  A  QBU  may  elect  to  realize  or 
'  otherwise  take  into  account  for  all 
purposes  of  the  Internal  Revenue  Code 
the  amount  of  any  unrealized  exchange 
gain  or  loss  attributable  to  a  legacy 
currency  denominated  item  described  in 
section  988(c)(l)(B)(ii)  as  if  the  item 
were  terminated  on  the  last  day  of  the 
taxable  year  ending  prior  to  the  year  of 
change. 

(B)  Time  and  maimer  of  election. 
With  respect  to  a  QBU  that  makes  an 
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election  described  in  paragraph 
(c){3)(iv)(A)  of  this  section,  an  affected 
taxpayer  (as  described  in  paragraph 
(b)(5)  of  this  section)  shall  attach  a 
statement  to  its  tax  return  for  the  taxable 
year  ending  immediately  prior  to  the 
year  of  change  which  includes  the 
following:  "TAXPAYER  CERTIFIES 
THAT  A  QBU  OF  THE  TAXPAYER 
HAS  ELECTED  TO  REAUZE 
CURRENCY  GAIN  OR  LOSS  ON 
LEGACY  CURRENCY  DENOMINATED 
ACCOUNTS  RECEIVABLE  AND 
PAYABLE  UPON  CHANGE  OF 
FUNCTIONAL  CURRENCY  TO  THE 
EURO."  A  QBU  making  the  election 
must  do  so  for  all  legacy  currency 
denominated  items  described  in  section 
988(c)(l)(B)(ii). 

(4)  Adjustments  when  a  branch 
changes  its  functional  currency  to  the 
euro — (i)  Branch  changing  from  a  legacy 
currency  to  the  euro  in  a  taxable  year 
during  which  taxpayer's  functional 
currency  is  other  than  the  euro.  If  a 
branch  changes  its  functional  ciurency 
from  a  legacy  currency  to  the  euro  for 

a  taxable  year  during  which  the 
taxpayer's  functional  ciurency  is  other 
than  the  euro,  the  branch's  euro  equity 
pool  shall  equal  the  product  of  the 
legacy  currency  amount  of  the  equity 
pool  multiplied  by  the  applicable 
conversion  rate.  No  adjustment  to  the 
basis  pool  is  required. 

(ii)  Branch  changing  from  a  legacy 
currency  to  the  euro  in  a  taxable  year 
during  which  taxpayer's  functional 
currency  is  the  euro.  If  a  branch  changes 
its  functional  ciurency  from  a  legacy 
currency  to  the  euro  for  a  taxable  year 
during  which  the  taxpayer's  functional 
ciurency  is  the  euro,  the  taxpayer  shall 
realize  gain  or  loss  attributable  to  the 
branch's  equity  pool  under  the 
principles  of  section  987,  computed  as 
if  the  branch  terminated  on  the  last  day 
prior  to  the  year  of  change.  Adjustments 
under  this  paragraph  (c)(4}(ii)  shall  be 
taken  into  account  by  the  taxpayer 
ratably  over  four  taxable  years  beginning 
with  the  taxable  year  of  change. 

(5)  Adjustments  to  a  branch's 
accounts  when  a  taxpayer  changes  to 
the  euro — (i)  Taxpayer  changing  from  a 
legacy  currency  to  the  euro  in  a  taxable 
year  during  which  a  branch's  functional 
currency  is  other  than  the  euro.  If  a 
taxpayer  changes  its  functional  currency 
to  the  euro  for  a  taxable  year  during 
which  the  functional  currency  of  a 
branch  of  the  taxpayer  is  other  than  the 
euro,  the  basis  pool  shall  equal  the 
product  of  the  legacy  currency  amount 
of  the  basis  pool  multiplied  by  the 
appUcable  conversion  rate.  No 
adjustment  to  the  equity  pool  is 
required. 


(ii)  Taxpayer  changing  from  a  legacy 
currency  to  the  euro  in  a  taxable  year 
during  which  a  branch's  functional 
currency  is  the  euro.  If  a  taxpayer 
changes  its  functional  currency  from  a 
legacy  currency  to  the  euro  for  a  taxable 
year  during  which  the  functional 
currency  of  a  branch  of  the  taxpayer  is 
the  euro,  the  taxpayer  shall  take  into 
account  gain  or  loss  as  determined 
under  paragraph  (c)(4){ii)  of  this  section. 

(6)  Additional  adjustments  that  are 
necessary  when  a  corporation  changes 
its  functional  currency  to  the  euro.  The 
amount  of  a  corporation's  euro  currency 
earnings  and  profits  and  the  amount  of 
its  euro  paid-in  capital  shall  equal  the 
product  of  the  legacy  currency  amounts 
of  these  items  multiplied  by  the 
applicable  conversion  rate.  The  foreign 
income  taxes  and  accumulated  profits  or 
deficits  in  accumulated  profits  of  a 
foreign  corporation  that  were 
maintained  in  foreign  currency  for 
purposes  of  section  902  and  that  are 
attributable  to  taxable  years  of  the 
foreign  corporation  begiiming  before 
January  1, 1987,  also  shall  be  translated 
into  the  euro  at  the  conversion  rate. 

(d)  Treatment  of  legacy  currency 
section  988  transactions  with  respect  to 
a  QBU  that  has  the  euro  as  its 
functional  currency — (1)  In  general. 
This  §  1.985-8(d)  applies  to  a  QBU  that 
has  the  euro  as  its  functional  currency 
and  that  holds  a  section  988  transaction 
denominated  in,  or  determined  by 
reference  to,  a  currency  that  is 
substituted  by  the  euro.  For  example, 
this  paragraph  (d)  will  apply  to  a 
German  QBU  with  the  euro  as  its 
functional  currency  if  the  QBU  is 
holding  Country  X  currency  or  other 
section  988  transactions  denominated  in  . 
such  currency  on  the  day  in  the  year 
2005  when  the  euro  is  substituted  for 
the  Coimtry  X  currency. 

(2)  Principles  of  paragraph  (c)(3)  of 
this  section  shall  apply.  With  respect  to 
a  QBU  described  in  paragraph  (d)  of  this 
section,  the  principles  of  paragraph 
(c)(3)  of  this  section  shall  apply.  For 
example,  if  a  German  QBU  with  the 
euro  as  its  functional  currency  is 
holding  a  Country  X  currency 
denominated  debt  instrument  on  the 
day  in  the  year  2005  when  the  euro  is 
substituted  for  the  Country  X  currency, 
the  instnunent  shall  continue  to  be 
treated  as  a  section  988  transaction 
pursuant  to  the  principles  of  paragraph 
{c)(3)(i)  of  this  section.  However,  if  such 
QBU  holds  Coimtry  X  currency,  the 
QBU  shall  take  into  account  any 
unrealized  exchange  gain  or  loss 
pursuant  to  the  principles  of  paragraph 
(c)(3)(iii)  of  this  section  as  if  the 
currency  was  disposed  of  on  the  day 
prior  to  the  day  the  euro  is  substituted 


for  the  Country  X  currency.  Similarly,  if 
the  QBU  makes  an  election  under  the 
principles  of  paragraph  (c)(3)(iv)  of  this 
section,  the  QBU  shall  take  into  account 
for  all  purposes  of  the  Internal  Revenue 
Code  the  amount  of  any  unrealized 
exchange  gain  or  loss  attributable  to  a 
legacy  currency  denominated  item 
described  in  section  988(c)(l)(B)(ii)  as  if 
theitem  were  terminated  on  the  day 
prior  to  the  day  the  euro  is  substituted 
for  the  Country  X  currency. 

(e)  Effective  date.  This  section  applies 
to  tax  years  ending  after  July  29,. 1998. 

I1.985-8T    [Removed] 

Par.  5.  Section  1.985-8T  is  removed. 

Par.  6.  Section  1.1001-5  is  added  to 
read  as  follows: 

§  1 .1001-5    European  Monetary  Union 
(conversion  to  tlie  euro). 

(a)  Conversion  of  currencies.  For 
purposes  of  §  l.lOOl-l(a),  the 
conversion  to  the  euro  of  legacy 
currencies  (as  defined  in  §  1.985-8(a)(l)) 
is  not  the  exchange  of  property  for  other 
property  differing  materially  in  kind  or 
extent. 

(b)  Effect  of  currency  conversion  on 
other  rights  and  obligations.  For 
purposes  of  §  l.lOOl-l(a),  if,  solely  as 
the  result  of  the  conversiou  oT  legacy 
currencies  to  the  euro,  rights  or 
obligations  denominated  in  a  legacy 
currency  become  rights  or  obligations 
denominated  in  the  euro,  that  event  is 
not  the  exchange  of  property  for  other 
property  differing  materially  in  kind  or 
extent.  Thus,  for  example,  when  a  debt 
instrument  that  requires  payments  of 
amounts  denominated  in  a  legacy 
currency  becomes  a  debt  instrument 
requiring  payments  of  euros,  that 
alteration  is  not  a  modification  within 
the  meaning  of  §  1.1001-3(c). 

(c)  Effective  date.  This  section  applies 
to  tax  years  ending  after  July  29, 1998. 

§1.1001-5T    [Removed]  « 

Par.  7.  Section  1.1001-5T  is  removed. 
Approved:  December  13,  2000. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  01-252  Filed  1-10-01;  8:45  am] 

BILUNG  COOE  4830-01-F 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


2219 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

rrD8929] 

RIN  1545-AQ30 

Accounting  for  l^ng-Term  Contracts 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  describing  how  income  irom 
a  long-term  contract  must  be  accounted 
for  under  section  460  of  the  Internal 
Revenue  Code,  which  was  enacted  by 
the  Tax  Reform  Act  of  1986.  A  taxpayer 
manufacturing  or  constructing  property 
under  a  long-term  contract  will  be 
affected  by  these  regulations. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  January  11,  2001. 

Applicability  Date:  "These  regulations 
apply  to  any  contract  entered  into  on  or 
after  January  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Nolan  II  or  John  M.  Aramburu  of  the 
Office  of  Associate  Chief  Counsel 
(Income  Tax  and  Accounting)  at  (202) 
622-4960  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1650.  Responses  to  this  collection  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  annual  burden  per 
respondent  and/or  recordkeeper  is  15 
minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 


become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  460,  which  was  enacted  by 
section  804  of  the  Tax  Reform  Act  of 
1986,  Public  Law  99-514  (100  Stat. 
2085,  2358-2361),  generally  requires  a 
taxpayer  to  determine  the  taxable 
income  from  a  long-term  contract  using 
the  percentage-of-completion  method. 
Section  460  was  amended  by  section 
10203  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Public  Law 
100-203  (101  Stat.  1330, 1330-394);  by 
sections  1008(c)  and  5041  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Public  Law  100-647  (102 
Stat.  3342,  3438-3439  and  3673-3676); 
by  sections  7621  and  7811(e)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989,  Public  Law  101-239  (103  Stat. 
2106.  2375-2377  and  2408-2409);  by 
section  11812  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508  (104  Stat.  1388, 1388-534  to 
1388-536);  by  sections  1702(h)(15)  and 
1704(t)(28)  of  the  Small  Business  Job 
Protection  Act  of  1996,  Public  Law  104- 
188  (110  Stat.  1755, 1874, 1888);  and  by 
section  1211  of  the  Taxpayer  Relief  Act 
of  1997,  Public  Law  105-34  (111  Stat. 
788,  998-1000). 

Section  460(h)  directs  the  Secretary  to 
prescribe  regulations  to  the  extent 
necessary  or  appropriate  to  carry  out  the 
purpose  of  section  460,  including 
regulations  to  prevent  a  taxpayer  from 
avoiding  section  460  by  using  related 
parties,  pass-through  entities, 
intermediaries,  options,  and  other 
similar  arrangements. 

On  May  5, 1999,  the  IRS  and  Treasury 
Department  published  a  notice  of 
proposed  rulemaking  (64  FR  24096 
[REG-208156-91.  1999-22  I.R.B.  11]) 
relating  to  section  460.  Comments 
responding  to  the  notice  were  received, 
and  a  public  hearing  was  scheduled  for 
September  14,  1999. 

"The  IRS  and  Treasury  Department 
received  eleven  comment  letters 
concerning  the  notice  of  proposed 
rulemaking.  After  considering  the 
comments  contained  in  these  letters,  the 
IRS  and  Treasury  Department  adopt  the 
proposed  regulations  as  revised  by  this 
Treasury  decision.  The  comments  and 
revisions  are  discussed  below. 

Explanation  of  Provisions 

1.  Overview 

Section  460  generally  requires  the 
income  from  a  long-term  contract  to  be 
determined  using  the  percentage-of- 


completion  method  based  on  a  cost-to- 
cost  comparison  (PCM).  However,  the 
income  from  exempt  construction 
contracts  still  may  be  determined  using 
the  completed-contract  method  (CCM), 
the  exempt-contract  percentage-of- 
completion  method  (EPCM),  or  any 
other  permissible  method.  Contracts 
that  are  not  long-term  contracts  must  be 
accounted  for  using  a  permissible 
method  of  accounting  other  than  a  long- 
term  contract  method  (i.e.,  a  method 
other  than  the  PCM,  the  CCM,  or  the 
EPCM).  See  section  446  and  the 
regulations  thereunder. 

One  commentator  suggested  that  the 
exceptions  to  the  mandatory  use  of  the 
PCM  included  in  the  proposed 
regulations  be  expanded  to  include  "any 
portion  of  the  long-term  manufacturing 
contract  for  which  no  payment  for  the 
manufacture  of  the  subject  matter  of  the 
contract  is  required  to  be  made  before 
the  manufacture  of  the  item  is 
completed."  The  exceptions  contained 
in  the  proposed  regulations  were 
specifically  provided  by  the  statute  and 
the  statute  does  not  include  the 
suggestion  made  by  the  commentator. 
Thus,  the  IRS  and  Treasury  Department 
did  not  adopt  this  suggestion. 

2.  Definition  of  Long-Term  Contract 

Under  section  460(f),  "long-term 
contract"  generally  means  any  contract 
for  the  building,  installation, 
construction  (construction),  or  the 
manufacture,  of  property  if  the  contract 
is  not  completed  within  the  taxable  year 
the  taxpayer  enters  into  the  contract 
(contracting  year).  However,  a 
manufacturing  contract  is  not  a  long- 
term  contract  unless  it  involves  the 
manufacture  of  (1)  a  unique  item  of  a 
type  that  is  not  normally  included  in  the 
finished  goods  inventory  of  the  taxpayer 
or  (2)  an  item  normally  requiring  more 
than  12  calendar  months  to  complete, 
regardless  of  the  duration  of  the 
contract. 

Continuing  the  policy  established  in 
Notice  89-15  (1989-1  C.B.  634).  the 
proposed  regulations  provide  that  it  is 
not  relevant  whether  the  customer  has 
title  to,  control  over,  or  risk  of  loss  with 
respect  to  the  property.  One 
commentator  suggested  that  the  final 
regulations  should  not  retain  the  rule 
that  requires  a  contractor  to  ignore  title 
and  risk-of-loss  issues  relative  to  the 
applicability  of  section  460  because  a 
contractor  has  little  freedom  to 
restructiue  a  contract  to  "construct" 
into  a  contract  to  "sell."  The  IRS  and 
Treasury  Department  did  not  adopt  this 
suggestion  because  we  believe  that  a 
contract's  classification  should  be  based 
on  the  performance  required  of  the 
taxpayer  under  the  contract  regardless 
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of  whether  that  contract  otherwise 
would  be  classified  as  a  sales  contract 
or  a  construction  or  manufacturing 
contract.  Moreover,  the  IRS  and 
Treasury  Department  continue  to 
believe  that  the  rule  in  the  proposed 
regulations  is  necessary  to  prevent  a 
taxpayer  from  circumventing  section 
460  by  structuring  a  construction 
contract  to  res«nble  a  sales  contract 
without  changing  the  taxpayer's 
obligations  imder  the  contract.  Another 
commentator  asked  whether  a  contract 
is  subject  to  section  460  if  it  requires  the 
taxpayer  to  manufacture  or  construct 
property  in  order  to  fulfill  its 
contractual  obligation  but  the  property 
is  never  delivered  to  the  customer  (e.g., 
a  research  contract  for  test  results). 
Again,  the  IRS  and  Treasury  Department 
beUeve  that  a  contracft's  classification 
should  depend  upon  the  performance 
required  of  the  taxpayer  under  the 
contract.  Thus,  the  final  regulations 
clarify  that  it  is  irrelevant  whether  title 
in  the  property  manufactiired  or 
constructed  imder  the  contract  is 
delivered  to  the  customer. 

The  proposed  regulations  provide  that 
a  contract  is  not  a  construction  contract 
if  it  requires  the  taxpayer  to  provide 
land  to  the  customer  and  the  estimated 
total  allocable  contract  costs  attributable 
to  the  taxpayer's  construction  activities 
are  less  than  10  percent  of  the  contract's 
total  contract  price.  One  commentator 
asked  for  clarification  concerning 
whether  the  estimated  total  cillocable 
contract  costs  attributable  to  the 
taxpayer's  construction  activities 
includes  the  cost  of  the  land  provided 
imder  the  contract.  The  final  regulations 
clarify  that  the  cost  of  this  land  is  not 
an  allocable  contract  cost  when  the 
taxpayer  determines  whether  the  cost  of 
its  construction  activities  is  less  than  10 
percent  of  the  contract's  total  contract 
price. 

3.  Date  Taxpayer  Completes  a  Long- 
Term  Contract 

The  proposed  regulations  provide  that 
a  long-term  contract  is  completed  in  the 
earUer  taxable  year  (completion  year) 
that:  (1)  The  customer  uses  the  subject 
matter  of  the  contract  (other  than  for 
testing)  and  at  least  95  percent  of  the 
total  allocable  contract  costs  attributable 
to  the  subject  matter  have  been  incurred 
by  the  taxpayer;  or  (2)  the  subject  matter 
of  the  contract  is  finally  completed  and 
accepted.  To  the  extent  that  the 
"c\istomer-use"  rule  requires  a  taxpayer 
to  treat  a  contract  as  completed  before 
final  completion  and  acceptance  have 
occurred,  the  proposed  regulations 
explicitly  adopt  a  rule  different  fitim 
that  considered  in  Ball,  Ball  and 
Brosamer,  Inc.  v.  Commissioner.  964 


F.2d  890  (9th  Cir.  1992),  affgl.C. 
Memo.  1990-454. 

Some  commentators  argued  against 
having  a  rule  that  will  declare  a  contract 
completed  earlier  than  under  the 
finally-completed-and-accepted 
standard  illustrated  in  Ball.  Some 
commentators  also  argued  that  the 
ciistomer-use  rule  is  confusing  to 
subcontractors  because  it  is  unclear 
whether  a  subcontractor's  "customer"  is 
the  general,  or  "prime,"  contractor  or 
the  ultimate  owner  of  the  property.  On 
the  other  hand,  one  commentator  asked 
for  a  bright-line  standard  for  completion 
and  suggested,  among  other 
possibilities,  that  completion  occur 
when  95  percent  of  the  estimated  costs 
have  been  incurred. 

The  IRS  and  Treasury  Department 
continue  to  believe  that  a  contract  is 
complete  for  all  practical  piirposes 
when  the  customer  uses  the  subject 
matter  of  that  contract  and  the  taxpayer 
has  only  five  percent  or  less  of  the  total 
allocable  contract  costs  remaining  to  be 
incurred.  Delajdng  a  contract's 
completion  beyond  this  point,  as  the 
Tax  Court  permitted  in  Ball,  does  not 
reflect  the  substance  of  the  transaction 
and  could  encourage  the  use  of 
formalities  to  delay  a  contract's 
completion  unreasonably.  Thus,  the 
final  regulations  do  not  substantively 
change  the  customer-use  rule  contained 
in  the  proposed  regulations.  However, 
the  final  regulations  clarify  that  a 
subcontractor's  customer  is  the  general^ 
contractor. 

Several  commentators  expressed 
concern  that  the  customer-use  rule 
contained  in  the  proposed  regulations 
will  create  additionaJ  administrative 
burdens  for  taxpayers  using  the  PCM 
because  they  often  will  have  to  apply 
the  look-back  method  two  times,  first 
upon  customer  use  and  again  upon  final 
completion  and  acceptance.  Though  the 
IRS  and  Treasury  Department  believe 
that  the  customer-use  rule  results  in  an 
appropriate  determination  of 
completion,  we  understand  these 
concerns.  Thus,  to  simplify  a  taxpayer's 
reporting  requirements  under  the  look- 
back method,  the  IRS  and  Treasury 
Department  have  modified  the  look- 
back regulations  to  require  a  taxpayer  to 
delay  the  first  application  of  the  look- 
back method  until  the  taxable  year  in 
which  a  long-term  contract  is  finally 
completed  and  accepted. 

4.  Severing  and  Aggregating  Contracts 

The  proposed  regulations  allow  the 
Commissioner,  and  generally  require  a 
taxpayer,  to  sever  and  aggregate 
contracts  when  necessary  to  clearly 
reflect  income.  The  proposed 
regulations  provide  the  following 


criteria  for  determining  whether 
severance  or  aggregation  is  required: 
Independent  versus  interdependent 
pricing,  separate  delivery  or  acceptance, 
and  the  reasonable  businessperson 
standard.  However,  under  the  proposed 
regulations,  a  taxpayer  may  not  sever  a 
contract  subject  to  the  PCM.  In  addition,, 
the  proposed  regulations  require  a 
taxpayer  to  notify  the  Commissioner 
when  severing  a  long-term  contract  not 
accounted  for  using  the  PCM  and 
provide  agreement-specific  information, 
including  the  criteria  for  severing  or 
aggregating  the  agreement. 

aome  commentators  criticized  the  "no 
severance"  rule  for  long-term  contracts 
subject  to  the  PCM.  The  "no  severance" 
rule  is  provided  in  the  proposed 
regiilations  because  the  IRS  and 
Treasury  Department  beUeve  that  in 
most  cases,  a  taxpayer's  use  of  the  PCM 
and  look-back  method  will  clearly 
reflect  the  taxpayer's  income  from  a 
long-term  contract.  To  date,  the  only 
identified  reason  to  allow  severance  of 
a  contract  subject  to  the  PCM  related  to 
the  application  of  the  10-percent 
method  as  shown  in  §  1.460-^1  (j) 
Example  8  of  the  proposed  income  tax 
regulations.  Conversely,  the  IRS  and 
Treasury  Department  believe  that 
permitting  a  taxpayer  to  sever  a  contract 
subject  to  the  PCM  could  allow  the 
taxpayer  to  manipidate  taxable  income 
(e.g.,  by  severing  to  create  a  loss  contract 
and  accelerate  the  loss)  or  to  avoid  the 
application  of  section  460  (e.g.,  by 
"completing"  the  contract  during  the 
contracting  year).  Nonetheless,  the  IRS 
and  Treasury  Department  agree  with  the 
commentators'  concerns  that  to  the 
extent  severance  is  necessary  to  clearly 
reflect  income  from  a  long-term  contract 
(e.g.,  due  to  the  application  of  the  10- 
percent  method),  it  should  be  permitted. 
Accordingly,  the  final  regulations  allow 
a  taxpayer  to  sever  a  long-term  contract 
if  necessary  to  clearly  reflect  income, 
but  only  if  the  taxpayer  has  obtained  the 
Commissioner's  prior  written  consent. 

Some  commentators  criticized  the 
notification  requirement  for  severed  and 
aggregated  contracts  as  being  imduly 
burdensome.  The  IRS  and  Treasury 
Department  continue  to  believe  that 
notification  will  help  taxpayers  and  the 
IRS  consistently  apply  the  severing  and 
aggregating  rules.  In  recognition  of  the 
potential  burden  associated  with  the 
proposed  notification  requirement, 
however,  the  final  regulations  simplify 
the  notification  by  only  requiring  diat  a 
taxpayer  inform  the  IRS  when  it  has 
severed  or  aggregated  agreements.  Thus, 
the  taxpayer  is  no  longer  required  to 
provide  agreement-specific  information. 

One  commentator  suggested  that  the 
reasonable  businessperson  standard  be 
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eliminated  because  it  is  merely  a  subset 
of  independent  pricing  and 
interdependent  pricing  (the  pricing 
standards),  which  should  be  the  primary 
criteria  for  determining  whether  long- 
term  contracts  must  be  severed  or 
aggregated  to  clearly  reflect  income.  The 
IRS  and  Treasury  Department  agree  that 
the  pricing  standards  and  the  reasonable 
businessperson  standard  overlap,  but 
believe  that  the  pricing  standard  is  a 
subset  of  the  reasonable  businessperson 
standard.  Besides  requiring  an  analysis 
of  pricing,  the  reasonable 
businessperson  standard  requires  an 
analysis  of  all  the  facts  and 
circumstances  of  the  business 
arrangement  between  the  taxpayer  and 
the  customer.  Thus,  because  the  absence 
of  the  reasonable  businessperson 
standard  might  change  the  decision  to 
sever  or  aggregate  in  some  cases,  the 
final  regulations  retain  this  criterion  and 
clarify  its  distinction  from  the  pricing 
standards. 

5.  Hybrid  Contracts 

■  Under  the  proposed  regulations,  a 
taxpayer  generally  must  classify  a 
contract  diat  requires  the  taxpayer  to 
manufacture  personal  property  and  to 
construct  real  property  (hybrid  contract) 
as  separate  manufacturing  and 
construction  contracts.  If  at  least  95 
percent  of  the  estimated  allocable 
contract  costs  are  reasonably  allocable 
to  manufacturing  (or  construction) 
activities,  the  taxpayer  may -classify  the 
contract  as  a  manufacturing  (or 
construction)  contract. 

One  commentator  suggested  that  the 
final  regulations  allow  a  taxpayer  to 
elect  to  use  the  PCM  to  account  for  a 
hybrid  contract  instead  of  requiring  the 
taxpayer  to  account  for  both  parts 
separately.  The  IRS  and  Treasury 
Department  agree  with  the 
commentator's  request  for 
simplification.  Accordingly,  the  final 
regulations  allow  a  taxpayer  to  elect,  on 
a  contract-by-contract  basis,  to  classify  a 
hybrid  contract  as  a  long-term 
manufacturing  contract  subject  to  the 
PCM.  In  addition,  because  this  election 
effectively  supersedes  the  95-percent 
election  that  would  have  applied  to 
hybrid  contracts  that  are  primarily 
manufacturing  contracts,  the  final 
regulations  retain  the  95-percent 
election  as  a  second  election  that 
applies  only  to  hybrid  contracts  that  are 
primarily  construction  contracts. 

6.  Contracts  of  Related  Parties 

The  proposed  regulations  provide  that 
if  a  related  party  and  its  customer  enter 
into  a  long-term  contract  subject  to  the 
PCM,  and  a  taxpayer  performs  any 
activity  that  is  incident  to  or  necessary 


for  the  related  party's  long-term 
contract,  the  taxpayer  must  accoimt  for 
the  gross  receipts  and  costs  attributable 
to  the  activity  using  the  PCM.  However, 
the  proposed  regulations  contain  an 
inventory  exception  for  components  and 
subassemblies  produced  by  the  taxpayer 
if  the  taxpayer  regularly  carries  these 
items  in  its  finished  goods  inventories 
and  80  percent  or  more  of  the  gross 
receipts  from  the  sale  of  these  items 
typically  comes  from  unrelated  parties. 
One  commentator  suggested  that  the 
percentage  threshold  be  lowered  from 
80  percent  to  50  percent  and  that  the 
exception  not  be  limited  to  items 
regularly  carried  in  the  taxpayer's 
finished  goods  inventories.  The  IRS  and 
Treasury  Department  included  the 
related  party  rule,  originally 
promulgated  in  Notice  89-15,  in  the 
proposed  regulations  to  prevent 
taxpayers  from  establishing  special- 
purpose  subsidiaries  to  avoid  the 
appUcation  of  section  460.  However,  in 
recognition  that  a  related  party  that  sells 
most  units  of  a  manuff.i  tured  item  to 
unrelated  parties  was  not  established  for 
the  purpose  of  avoiding  section  460,  the 
IRS  and  Treasury  Department  added  the 
inventory  exception  to  the  proposed 
regulations  to  reduce  the  related  party's 
accoimting  burden.  The  IRS  and 
Treasury  Department  agree,  however, 
that  the  inventory  exception  is  too 
narrow.  Accordingly,  the  final 
regulations  lower  the  percentage 
threshold  from  "80  percent  or  more"  to 
"more  than  50  percent"  and  eliminate 
the  requirement  that  the  components  or 
subassemblies  be  carried  in  finished 
goods  inventories. 

7.  Unique  Items 

Section  460  applies  if  a  taxpayer 
manufactures  a  unique  item  of  a  type 
that  is  not  normally  included  in  the 
finished  goods  inventory  of  the  taxpayer 
and  if  the  contract  is  not  completed  by 
the  close  of  the  contracting  year.  The 
proposed  regulations  provide  that 
"imique"  means  specifically  designed 
for  the  needs  of  a  customer.  In  addition, 
the  proposed  regulations  contain  three 
safe  harbors  concerning  contracts  to 
manufacture  unique  items.  First,  an 
item  is  not  unique  if  the  taxpayer 
normally  completes  the  item  within  90 
days.  Second,  an  item  is  not  unique  if 
the  total  allocable  contract  costs 
attributable  to  customizing  activities 
that  are  incident  to  or  necessary  for  the 
production  of  the  item  do  not  exceed  5 
percent  of  the  estimated  total  costs 
allocable  to  the  item.  Third,  a  imique 
item  ceases  to  be  unique  no  later  than 
when  the  taxpayer  normally  includes 
similar  items  in  its  finished  goods 
inventory.  For  an  item  that  does  not 


satisfy  one  of  these  three  safe  harbors, 
the  determination  of  whether  the  item  is 
unique  is  based  on  the  facts  and 
circumstances. 

Some  commentators  suggested  that 
the  final  regulations  contain  either  a 
140-day  or  a  180-day  safe  harbor  instead 
of  the  90-day  safe  harbor.  The  IRS  and 
Treasury  Department  did  not  adopt 
these  suggestions  because  we  beUeve 
that  a  90-day  safe  harbor  appropriately 
limits  the  meaning  of  "unique"  in  most 
cases.  However,  the  IRS  and  Treasury 
Department  have  modified  the  90-day 
safe  harbor  to  clarify  that  in  the  case  of 
a  contract  to  manufacture  multiple  units 
of  the  same  item,  the  90-day  safe  harbor 
applies  only  if  each  unit  normally  is 
completed  within  90  days. 

Some  commentators  suggested  that 
the  final  regulations  contain  either  a  10- 
percent,  15-percent,  or  20-percent  safe 
harbor  instead  of  the  5-percent  safe 
harbor.  In  particular,  these 
commentators  stated  that  a  5-percent 
safe  harbor  will  not  alleviate  any 
controversy  between  taxpayers  and 
revenue  agents  because  revenue  agents 
generally  do  not  raise  the  issue  of 
unique  items  if  the  taxpayer's 
customizing  costs  do  not  exceed  5 
percent.  The  IRS  and  Treasury 
Department  agree  that  it  is  reasonable  to 
assume  that  an  item  is  not  unique  if  the 
taxpayer's  customizing  costs  do  not 
exceed  10  percent.  Thus,  the 
customization  safe  harbor  in  the  final 
regulations  has  been  increased  to  10 
percent. 

One  commentator  suggested  that  the 
cost  of  a  taxpayer's  customizing 
activities  should  not  include  the  cost  of 
any  customized  equipment  purchased 
by  a  taxpayer  from  an  unrelated  party 
under  a  "special  accommodation" 
arrangement  with  the  customer  that 
requires  the  taxpayer  to  acquire  and 
install  that  customized  equipment.  The 
IRS  and  Treasury  Department  did  not 
adopt  this  suggestion  because  such  a 
special  accommodation  rule  could 
enable  taxpayers  to  avoid  section  460  by 
having  some  long-term  contract 
activities  performed  by  outside  parties. 

Several  commentators  questioned  the 
relevance  of  the  "basic  design"  concept 
included  in  §  1.460-2(e)  Example  1  of 
the  proposed  regulations.  To  determine 
whether  an  item  is  unique,  the  relevant 
analysis  is  whether  an  item  is 
customized  (or  manufactured  according 
vo  a  customer's  specifications) 
regardless  of  whether  the  item  is 
customized  &t)m  a  basic  design. 
Accordingly,  the  final  regulations  delete 
the  reference  to  the  taxpayer's  basic 
design  in  the  example  to  eliminate  any 
confusion. 
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One  commentator  questioned  how  the 
safe  harbor  apphes  in  the  case  of  a 
contract  to  manufacture  multiple  units 
of  the  same  item.  The  IRS  and  Treasury 
Department  believe  that  if  significant 
customization  is  necessary  to  produce 
an  item  for  a  customer  imder  the 
contract,  that  item  is  specifically 
designed  for  the  needs  of  the  customer, 
and  thus  is  a  unique  item,  regardless  of 
the  number  of  imits  produced  for  the 
customer  imder  the  contract.  Thus,  the 
final  regulations  clarify  that  for  the 
purposes  of  applying  the  10-percent  safe 
harbor  to  a  contract  to  manufacture 
multiple  imits  of  the  same  item,  a 
taxpayer  must  allocate  all  customization 
costs  to  the  first  unit  manufactured 
imder  the  contract. 

Some  commentators  suggested  the 
addition  of  a  fourth  safe  harbor  that 
would  exclude  "income  on  contracts  for 
which  progress  payments  have  not  been 
received  by  year  end."  The  IRS  and 
Treasury  Department  did  not  adopt  this 
suggestion  because  we  do  not  believe 
that  such  a  rule  bears  any  relationship 
to  a  determination  of  the  imiqueness  of 
an  item  and  because  such  a  rule  is 
inconsistent  with  the  statute. 

8.  12-Month  Completion  Period 

The  proposed  regidations  provide  that 
a  manufactmed  item  normally  requires 
more  than  12  months  to  complete  if  its 
"production  period,"  as  defined  in 
§  1.263A-12,  is  reasonably  expected  to 
exceed  12  months,  determined  at  the 
end  of  the  contracting  year.  In  general, 
the  production  period  for  an  item  or 
unit  begins  when  the  taxpayer  incurs  at 
least  5  percent  of  the  estimated  total 
allocable  contract  costs,  including 
planning  and  design  expenditures, 
allocable  to  the  item  or  unit,  and  the 
production  period  ends  when  the  item 
or  unit  is  ready  for  shipment  to  the 
taxpayer's  customer. 

Some  conunentators  suggested  that 
the  final  regulations  be  clarified  to 
provide  that  "normal  time  to  complete" 
includes  only  the  time  of  physical 
production  activity  and  not  the  time  of 
any  research,  development,  planning,  or 
design  activity.  The  IRS  and  Treasury 
Department  did  not  adopt  this 
suggestion  because  we  believe  that  the 
definition  of  "production  period"  imder 
§  1.263A-12(c)(3),  which  includes  the 
time  required  for  planning  and  design 
activity,  is  consistent  with  the  allocation 
of  costs  to  extended-period  long-term 
contracts  under  §  1.451-3{d)(6)  and  with 
section  460(c)(1),  which  requires  that 
costs  be  allocated  under  the  rules 
applicable  to  extended-period  long-term 
contracts.  In  addition,  if  an  item 
manufactured  under  a  long-term 
contract  requires  a  significant  amount  of 


design  time  to  produce,  it  is  appropriate 
to  include  the  time  needed  to  perform 
these  activities  when  determining  that 
item's  "normal  time  to  complete" 
because  these  activities  are  directly 
attributable  to  that  contract  and  are 
necessary  to  manufacture  the  subject 
matter  of  the  contract.  However,  die 
final  regulations  clarify  that  a  taxpayer 
is  not  required  to  consider  activities 
related  to  costs  that  are  not  allocable 
contract  costs  under  section  460  (e.g., 
independent  research  and  development 
expenses,  marketing  expenses)  when 
determining  the  item's  normal  time  to 
complete. 

Some  commentators  asked  how  the 
12-month  rule  applies  in  the  case  of  a 
contract  to  manufacture  multiple  units 
of  the  same  item.  The  final  regulations 
clarify,  that  for  the  purposes  of  applying 
the  12-month  rule  to  this  type  of 
contract,  the  time  required  to  design  and 
manufacture  the  first  unit  generally  does 
not  reflect  the  item's  "normal  time  to 
complete."  For  example,  the  time 
required  to  design  the  first  unit  of  an 
item  should  not  be  considered  as  time 
required  to  manufacture  subsequent 
identical  units.  The  final  regulations 
also  include  an  example  illustrating  the 
determination  of  normal  time  to 
complete  an  item  in  the  case  of  a 
contract  to  manufacture  multiple  units 
of  the  same  item. 

9.  Percentage-of-Coaipletion  Method 

The  proposed  regulations  provide 
that,  under  the  PCM,  a  taxpayer 
generally  includes  a  portion  of  the  total 
contract  price  in  income  for  each 
taxable  year  that  the  taxpayer  incurs 
contract  costs  allocable  to  the  long-term 
contract.  Under  the  proposed 
regulations,  total  contract  price 
included  all  bonuses,  awards,  and 
incentive  payments  if  it  is  reasonably 
estimated  that  they  will  be  received, 
even  if  the  all  events  test  has  not  yet 
been  met.  If,  by  the  end  of  the 
completion  year,  a  taxpayer  cannot 
reasonably  estimate  whether  a 
contingency  will  be  satisfied,  the  bonus, 
award,  or  incentive  payment  is  not 
includible  in  total  contract  price. 

Some  commentators  argued  that  a 
taxpayer  should  not  have  to  include 
contingent  compensation  in  "total 
contract  price"  until  the  all  events  test 
for  the  item  has  been  satisfied.  The  IRS 
and  Treasury  Department  did  not  adopt 
this  suggestion  because  the  all  events 
test  is  a  judicially  created  test  applying 
to  taxpayers  using  an  accrual  method. 
U.S.  V.  Anderson,  269  U.S.  422  (1926). 
Conversely,  section  460  is  a  self- 
contained,  statutorily  created 
accounting  method  that  requires 
taxpayers  to  use  estimated  amounts 


when  computing  taxable  income  under 
the  PCM  and  to  use  actual  amounts 
when  applying  the  look-back  method.  In 
addition,  using  the  most  accurate 
estimate  of  total  contract  price  and  total 
contract  costs  will  produce  the  most 
accurate  annual  reporting  of  income  and 
costs  and  will  minimize  discrepancies 
that  could  necessitate  paying  look-back 
interest.  See  Tutor-Saliba  Corp.  v. 
Commissioner,  115  T.C.  No.  1  Quly  17, 
2000).  However,  in  response  to 
comments  and  questions  concerning  the 
contingent  income  rule,  the  final 
regulations  provide  that  contingent 
income  is  includible  in  total  contract 
price  not  later  than  when  it  is  included 
in  income  for  financial  reporting 
purposes  under  generally  accepted 
accounting  principles. 

One  commentator  suggested  that  the 
final  regulations  incorporate  the  rule 
under  §  1.451-3(a)(l)  that  allows  a 
taxpayer  to  account  for  long-term 
contracts  of  less-than-substantial 
duration  using  a  method  of  accounting 
other  than  a  long-term  contract  method 
of  accounting.  The  IRS  and  Treasury 
Department  did  not  adopt  this 
suggestion  because  such  a  rule  would  be 
inconsistent  with  the  statutory 
definition  of  "long-term  contract." 

One  commentator  asked  how  a 
contractor  should  account  for  the 
subject  matter  of  a  long-term  contract 
when  the  customer  breaches  that 
contract  before  the  contractor  has 
transferred  titie  to  the  customer  but  after 
the  contractor  has  reported  taxable 
income  fi'om  that  contract  under  the 
PCM  (e.g.,  unfinished  condpminium 
unit).  In  response  to  this  comment,  the 
final  regulations  include  new  §  1.460- 
4(b)(7),  which  provides  that  if  a  long- 
term  contract  is  terminated  before 
completion  and,  as  a  result,  the  taxpayer 
retains  ownership  of  the  property  that  is 
the  subject  matter  of  that  contract,  the 
taxpayer  must  reverse  the  previously 
reported  gross  income  (loss)  bova.  the 
transaction  in  the  taxable  year  of 
termination.  As  a  result  of  reversing  its 
previously  reported  gross  income  under 
this  rule,  a  taxpayer  generally  will  have 
an  adjusted  basis  in  the  retained 
property  equal  to  its  previously 
deducted  allocable  contract  costs.  The 
look-back  method  does  not  apply  to  any 
terminated  contract  to  the  extent  it  is 
subject  to  this  rule.  The  IRS  and 
Treasury  Department  request 
suggestions  for  rules  that  will  apply 
when  the  customer  acquires  ownership 
of  some,  but  not  all,  of  the  property  that 
is  the  subject  matter  of  the  contract. 

10.  Cost  Allocation  Rules 

The  proposed  and  final  regulations 
provide  that  a  taxpayer  generally  must 
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allocate  costs  to  a  contract  subject  to 
section  460(a)  in  the  same  manner  as 
direct  and  indirect  costs  are  Capitalized 
to  property  produced  by  a  taxpayer 
under  section  263A.  The  regulations 
provide  exceptions,  however,  that 
reflect  the  differences  in  the  cost 
allocation  rules  of  sections  263A  and 
460. 

One  commentator  argued  that  the 
final  regulations  should  contain  a  single 
standard  for  determining  when  the  cost 
of  a  direct  material  is  allocable  to  a  long- 
term  contract.  In  response  to  this 
comment,  the  final  regulations  contain  a 
single  standard  linked  to  the  uniform 
capitedization  (UNICAP)  rules  of  section 
263A.  The  final  regulations  also  clarify 
that,  among  other  methods,  a  taxpayer 
dedicates  direct  materials  by  associating 
them  with  a  specific  contract  (e.g.,  by 
purchase  order,  entry  on  books  and 
records,  shipping  instructions). 

One  commentator  suggested  that  the 
final  regulations  clarify  tiiat  taxpayers 
should  not  treat  software  development 
and  software  implementation  costs  as 
customization  costs  for  the  purposes  of 
the  proposed  5-percent  safe  harbor.  The 
IRS  and  Treasury  Department  did  not 
adopt  this  suggestion  because  we 
believe  that  software  costs  are  allocable 
contract  costs  (and  thus  customization 
costs)  to  the  extent  they  are  incident  to 
or  necessary  for  the  manufacture  of  the 
subject  matter  of  the  contract. 

This  commentator  also  suggested  that 
the  final  regulations  clarify  that 
taxpayers  should  not  treat  guarantee, 
warranfy,  and  maintenance  costs  as 
customization  costs  for  the  purposes  of 
the  proposed  5-percent  safe  harbor.  The 
IRS  and  Treasury  Department  modified 
§  1.460-1  (d)(2)  to  clarify  that  these  types 
of  costs  are  not  allocable  contract  costs. 

11.  Simplified  Cost-to-Cost  Method 

The  proposed  regulations  generally 
permit  a  taxpayer  to  elect  to  allocate 
contract  costs  using  the  simplified  cost- 
to-cost  method.  Under  the  simplified 
cost-to-cost  method,  a  taxpayer  must 
determine  a  contract's  completion  factor 
based  upon  only  direct  material  costs; 
direct  labor  costs;  and  depreciation, 
amortization,  and  cost  recovery 
allowances  on  equipment  and  facilities 
directiy  used  to  manufacture  or 
construct  property  under  the  contract. 

One  commentator  suggested  that  the 
final  regulations  clarify  whether  a 
taxpayer  using  the  simplified  cost-to- 
cost  method  is  allowed  or  required  to 
include  subcontracted  costs  in  a 
contract's  completion  factor.  In  response 
to  this  comment,  the  final  regulations 
clarify  that  subcontracted  costs 
represent  either  direct  material  or  direct 
labor  costs  and  thus  must  be  allocated 


to  a  contract  under  the  simplified  cost- 
to-cost  method  when  incurred  under 
§  1.461-4(d)(2)(ii).  In  addition,  a 
taxpayer  must  allocate  subcontracted 
costs  for  all  section  460  purposes  [e.g., 
applying  the  10-percent  safe  harbor 
under  §  1.460-2(b)(2)(ii)). 

12.  Statute  of  Limitations  and 
Compound  Interest  on  Look-Back 
Interest 

One  conunentator  requested  guidance 
concerning  the  statute  of  limitations 
applicable  to  payments  of,  and  claims 
for,  look-back  interest.  The  final 
regulations  amend  §  1.460-6(f)(l)  and 
(2)  to  clarify  the  reporting  requirements 
and  add  new  §  1.460-6(f)(3).  New 
§  1.460-6(0(3)  provides  guidance  on  the 
statute  of  limitations  applicable  to  the 
assessment  and  collection  of  look-back 
interest  owed  by  a  taxpayer.  In  addition, 
new  §  1.460-6(0(3)  provides  that  a 
taxpayer's  claim  for  credit  or  refund  of 
look-back  interest  previously  paid  by  or 
collected  from  the  taxpayer  is  a  claim 
for  credit  or  refund  of  an  overpayment 
of  tax  for  federal  income  tax  purposes, 
which  is  subject  to  the  section  6511 
statute  of  limitations.  In  contrast,  new 
§  1.460-6(f)(3)  provides  that  a  taxpayer's 
claim  for  look-back  interest  (or  interest 
payable  on  look-back  interest)  that  is  not 
attributable  to  an  amount  previously 
paid  by  or  collected  &x>m  the  taxpayer 
is  a  general  claim  against  the  federal 
government,  which  is  subject  to  the 
statutes  of  limitations  found  in  28 
U.S.C.  sections  2401  and  2501. 

13.  Effective  Date 

These  final  regulations  apply  to  any 
contract  entered  into  on  or  after  January 
11,2001. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code, 
this  Treasury  decision  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.  It  is  hereby  certified  that  the 
collection  of  information  in  this 
Treasury  decision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  require  a  taxpayer  to 
attach  a  statement  to  its  original  federal 
income  tax  return  if  the  taxpayer  severs 
or  aggregates  a  long-term  contract.  The 


statement  is  needed  so  the 
Commissioner  can  determine  whether 
the  taxpayer  properly  severed  or 
aggregated  the  contract.  It  is  uncommon 
for  a  taxpayer  that  has  a  long-term 
contract  to  sever  or  aggregate  that 
contract.  In  addition,  if  a  contract  is 
severed  or  aggregated  and  a  statement  is 
required,  it  is  estimated  that  it  will,  on 
average,  require  only  15  minutes  to 
complete. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Leo  F.  Nolan  n.  Office  of 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authorify  citation  is 
amended  by  removing  the  entry  for 
"Section  1.451-3  and  1.451-5",  revising 
the  entiy  for  "Section  1.460-4",  and 
adding  the  following  entries  in 
numerical  order  toifead  as  follows: 

Authority:  26  U.S.C.  7805  *   *'  * 

*         «         *         •         * 

Section  1.451-5  also  issued  under  96  Stat 
324,  493. 

***** 

Section  1.460-1  also  issued  under  26 
U.S.C.  460(h). 

Section  1.460-2  also  issued  under  26 
U.S.C.  460(h). 

Section  1.460-3  also  issued  under  26 
U.S.C.  460(h). 

Section  1.460-4  also  issued  under  26 
U.S.C.  460(h)  and  1502. 

Section  1.460-5  also  issued  under  26 
U.S.C.  460(h). 


§1.446-1     [Amended] 

Par.  2.  Section  1.446-1  is  amended  as 
follows: 

1 .  In  the  second  sentence  of  paragraph 
(c)(l)(iii),  the  language  "451"  is 
removed  and  "460"  is  added  in  its 
place. 

2.  In  the  fourth  sentence  of  paragraph 
(e)(2)(ii)(a).  the  language  "§  1.451-3"  is 


• 
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removed  and  "§  1.460-4"  is  added  in  its 
place. 

f  1.451-3    [Removed] 
Par.  3.  Section  1.451-3  is  removed. 

§1.451-5    [Amended] 

Par.  4.  Section  1.451-5  is  amended  by 
removing  the  language  "§  1.451-3"  and 
adding  "§  1.460-4"  in  its  place  in  the 
first  sentence  of  paragraph  (b)(3). 

Par.  5.  Section  1.460-0  is  amended 
by: 

1.  Revising  the  introductory  text. 

2.  Revising  the  entries  for  §§  1.460-1 
through  1.460-3,  1.460-4(a)  through  (i), 
and  1.460-5. 

3.  Adding  an  entry  for  §  1.460-4(k). 

4.  Removing  the  entry  for  §  1.460- 
6(c)(4)(iv). 

5.  Adding  an  entry  for  §  1.460-6(f)(3). 

6.  Removing  the  entries  for  §§  1.460- 
7  and  1.460-8. 

The  revisions  and  addition  read  as 
follows: 

§  1 .460-0    Outline  of  reguiatione  under 
section  460. 

This  section  lists  the  paragraphs 
contained  in  §  1.460-1  through  §  1.460- 
6. 

f  1 .460-1    Long-term  contracts. 

(a)  Overview. 

(1)  In  general. 

(2)  Exceptions  to  required  use  of  PCM. 
(i)  Exempt  construction  contract. 

(ii)  Qualified  ship  or  residential  construction 
contract. 

(b)  Terms. 

(1)  Long-term  contract 

(2)  Contract  for  the  manufacture,  building, 

installation,  or  construction  of  property, 
(i)  In  general, 
(ii)  De  minimis  construAon  activities. 

(3)  Allocable  contract  costs. 

(4)  Related  party. 

(5)  Contracting  year. 

(6)  Completion  year. 

(7)  Contract  commencement  date. 

(8)  Incurred. 

(9)  Independent  research  and  development 

expenses. 

(10)  Long-term  contract  methods  of 
accounting. 

(c)  Entering  into  and  completing  long-term 

contracts. 

(1)  In  general. 

(2)  Date  contract  entered  into, 
(i)  In  general. 

(ii)  Options  and  change  orders. 

(3)  Date  contract  completed, 
(i)  In  general. 

(ii)  Secondary  items. 

(iii)  Subcontracts. 

(iv)  Final  completion  and  acceptance. 

(A)  In  general. 

(B)  Contingent  compensation. 

(C)  Assembly  or  installation. 

(D)  Disputes. 

(d)  Allocation  among  activities. 

(1)  In  general. 

(2)  Non-long-term  contract  activity. 


(e)  Severing  and  aggregating  contracts. 

(1)  In  general. 

(2)  Facts  and  circimistances. 
(i)  Pricing. 

(ii)  Separate  delivery  or  acceptance, 
(iii)  Reasonable  businessperson. 

(3)  Exceptions. 

(i)  Severance  for  PCM. 

(ii)  Options  and  change  orders. 

(4)  Statement  with  return. 

(f)  Classifying  contracts. 

(1)  In  general. 

(2)  Hybrid  contracts, 
(i)  In  general. 

(ii)  Elections. 

(3)  Method  of  accounting. 

(4)  Use  of  estimates. 

(i)  Estimating  length  of  contract. 

(ii)  Estimating  allocable  contract  costs. 

(g)  Special  rules  for  activities  benefitting 

long-term  contracts  of  a  related  party. 

(1)  Related  party  use  of  PCM. 
(i)  In  general. 

(ii)  Exception  for  components  and 
subassemblies. 

(2)  Total  contract  price. 

(3)  Completion  factor, 
(h)  Effective  date. 

(1)  In  general. 

(2)  Change  in  method  of  accounting, 
(i)  (Reserved] 

(j)  Examples. 

S 1 .460-2    Long-term  manufacturing 
contracts. 

(a)  In  general. 

(b)  Unique. 

(1)  In  general. 

(2)  Safe  harbors. 

(i)  Short  production  period, 
(ii)  Customized  item, 
(iii)  Inventoried  item. 

(c)  Normal  time  to  complete. 

(1)  In  general. 

(2)  Production  by  related  parties. 

(d)  Qualified  ship  contracts. 

(e)  Examples. 

§  1 .460-3    Long-term  construction 
contracts. 

(a)  In  general. 

(b)  Exempt  construction  contracts. 

(1)  In  general. 

(2)  Home  construction  contract, 
(i)  In  general. 

(ii)  Townhouses  and  rowhouses. 
(iii)  Common  improvements, 
(iv)  Mixed  use  costs. 

(3)  $10,000,000  gross  receipts  test, 
(i)  In  general. 

(ii)  Single  employer. 

(iii)  Attribution  of  gross  receipts. 

(c)  Residential  construction  contracts. 

f  1.460-4    Methods  of  accounting  for  iong- 
term  contracts. 

(a)  Overview. 

(b)  Percentage-of-completion  method. 

(1)  In  general. 

(2)  Computations. 

(3)  Post-completion-year  income. 

(4)  Total  contract  price, 
(i)  In  general. 

(A)  Definition. 

(B)  Contingent  compensation. 

(C)  Non-long-term  contract  activities, 
(ii)  Estimating  total  contract  price. 


(5)  Completion  factor. 

(i)  Allocable  contract  costs. 

(ii)  Cumulative  allocable  contract  costs. 

(iii)  Estimating  total  allocable  contract  costs. 

(iv)  Pre-contracting-year  costs. 

(v)  Post-completion-year  costs. 

(6)  10-percent  method, 
(i)  In  general. 

(ii)  Election. 

(7)  Terminated  contract, 
(i)  Reversal  of  income, 
(ii)  Adjusted  basis. 

(iii)  Look-back  method. 

(c)  Exempt  contract  methods. 

(1)  In  general. 

(2)  Exempt-contract  percentage-of- 

completion  method, 
(i)  In  general, 
(ii)  Determination  of  work  performed. 

(d)  Completed-contract  method. 

(1)  In  general. 

(2)  Post-completion-year  income  and  costs. 

(3)  Gross  contract  price. 

(4)  Contracts  with  disputed  claims, 
(i)  In  general. 

(ii)  Taxpayer  assured  of  profit  or  loss. 

(iii)  Taxpayer  unable  to  determine  profit  or 

loss, 
(iv)  Dispute  resolved. 

(e)  Percentage-of-completion/capitalized-cost 

method. 

(f)  Alternative  minimum  taxable  income. 

(1)  In  general. 

(2)  Election  to  use  regular  completion  factors. 

(g)  Method  of  accounting, 
(h)  Examples. 

(i)  [Reserved] 
***** 

(k)  Mid-contract  change  in  taxpayer 
(Reserved] 

§1.460-5    Cost  aHocation  rules. 

(a)  Overview. 

(b)  Cost  allocation  method  for  contracts 

subject  to  PCM. 

(1)  In  general. 

(2)  Special  rules. 

(i)  Direct  material  costs. 

(ii)  Components  and  subassemblies. 

(iii)  Simplified  production  methods. 

(iv)  Costs  identified  under  cost-plus  long- 
term  contracts  and  federal  long-term 
contracts. 

(v)  Interest. 

(A)  In  general. 

(B)  Production  period. 

(C)  Application  of  section  263  A(f). 

(vi)  Research  and  experimental  expenses, 
(vii)  Service  costs. 

(A)  Simplified  service  cost  method. 
[1]  In  general.  r 
[2]  Example. 

(B)  lobsite  costs. 

(C)  Limitation  on  other  reasonable  cost 

allocation  methods. 

(c)  Simplified  cost-to-cost  method  for 

contracts  subject  to  the  PCM. 

(1)  In  general. 

(2)  Election. 

(d)  Cost  allocaUon  rules  for  exempt 

construction  contracts  reported  using 
CCM. 

(1)  In  general. 

(2)  Indirect  costs. 

(i)  Indirect  costs  allocable  to  exempt 
construction  contracts. 
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ii)  Indirect  costs  not  allocable  to  exempt 

construction  contracts. 
(3)  Large  homebuilders. 
(e)  Cost  allocation  rules  for  contracts  subject 

to  the  PCCM. 
(0  Special  rules  applicable  to  costs  allocated 

under  this  section. 

(1)  Nondeductible  costs. 

(2)  Costs  incurred  for  non-long-term  contract 

activities, 
(g)  Method  of  accounting. 

§  1 .460-6    Look-bacic  mettiod. 

***** 

0*  *  * 

3)  Statutes  of  limitations  and  compounding 
of  interest  on  look-back  interest. 


Par.  8.  Sections  1.460-1  through 
1.460-3  are  revised  to  read  as  follows: 

S 1 .460-1    Long-term  contracts. 

(a)  Overview — (1)  In  general.  This 
section  provides  rules  for  determining 
whether  a  dontract  for  the  manufacture, 
building,  installation,  or  construction  of 
property  is  a  long-term  contract  under 
section  460  and  what  activities  must  be 
accounted  for  as  a  single  long-term 
contract.  Specific  rules  for  long-term 
manufacturing  and  construction 
contracts  are  provided  in  §§  1.460-2  and 
1.460-3,  respectively.  A  taxpayer 
generally  must  determine  the  income 
from  a  long-term  contract  using  the 
percentage-of-completion  method 
described  in  §  1.460-4(b)  (PCM)  and  the 
cost  allocation  rules  described  in 
§  1.460-5{b)  or  (c).  In  addition,  after  a 
contract  subject  to  the  PCM  is 
completed,  a  taxpayer  generally  must 
apply  the  look-back  method  described 
in  §  1.460-6  to  determine  the  amount  of 
interest  owed  on  any  hypothetical 
underpayment  of  tax,  or  earned  on  any 
hypothetical  overpayment  of  tax, 
attributable  to  accounting  for  the  long- 
term  contract  under  the  PCM. 

(2)  Exceptions  to  required  use  of 
PCM — (i)  Exempt  construction  contract. 
The  requirement  to  use  the  PCM  does 
not  apply  to  any  exempt  construction 
contract  described  in  §  1.460-3(b).  Thus, 
a  taxpayer  may  determine  the  income 
from  an  exempt  construction  contract 
using  any  accoimting  method  permitted 
by  §  1.460-4(c)  and,  for  contracts 
accounted  for  using  the  completed- 
confract  method  (CCM),  any  cost 
allocation  method  permitted  by  §  1 .460- 
5(d).  Exempt  construction  contracts  that 
are  not  subject  to  the  PCM  or  CCM  are 
not  subject  to  the  cost  allocation  rules 
of  §  1.460-5  except  for  the  production- 
period  interest  rules  of  §  1 .460- 
5(b)(2)(v).  Exempt  construction 
contractors  that  are  large  homebuilders 
described  in  §  1.460-5(d)(3)  must 
capitalize  costs  imder  section  263A.  All 
other  exempt  construction  contractors 


must  accoimt  for  the  cost  of 
construction  using  the  appropriate  rules 
contained  in  other  sections  of  the 
Internal  Revenue  Code  or  regulations. 

(ii)  Qualified  ship  or  residential 
construction  contract.  The  requirement 
to  use  the  PCM  applies  only  to  a  portion 
of  a  qualified  ship  contract  described  in 
§  1.460-2(d)  or  residential  construction 
contract  described  in  §  1.460-3(c).  A 
taxpayer  generally  may  determine  the 
income  from  a  qualified  ship  contract  or 
residential  construction  contract  using 
the  percentage-of-completion/ 
capitalized-cost  method  (PCCM) 
described  in  §  1.460-4(e),  but  must  use 
a  cost  allocation  method  described  in 
§  1.460-5(b>for  the  entire  contract. 

(b)  Terms — (1)  Long-term  contract.  A 
long-term  contract  generally  is  any 
contract  for  the  manufacture,  building, 
installation,  or  construction  of  property 
if  the  contract  is  not  completed  within 
the  contracting  year,  as  defined  in 
paragraph  (b)(5)  of  this  section. 
However,  a  contract  for  the  manufactiure 
of  property  is  a  long-term  contract  only 
if  it  also  satisfies  either  the  unique  item 
or  12-month  requirements  described  in 
§  1.460-2.  A  contract  for  the 
manufacture  of  personal  property  is  a 
manufacturing  contract.  In  contrast,  a 
contract  for  the  building,  installation,  or 
construction  of  real  property  is  a 
construction  contract. 

(2)  Contract  for  the  manufacture, 
building,  installation,  or  construction  of 
property — (i)  In  general.  A  contract  is  a 
contract  for  the  manufacture,  building, 
installation,  or  construction  of  property 
if  the  manufacture,  building, 
installation,  or  construction  of  property 
is  necessary  for  the  taxpayer's 
contractual  obligations  to  be  fulfilled 
and  if  the  manufacture,  building, 
installation,  or  construction  of  that 
property  has  not  been  completed  when 
the  parties  enter  into  the  contract.  If  a 
taxpayer  has  to  manufacture  or 
construct  an  item  to  fulfill  its 
obligations  under  the  contract,  the  fact 
that  the  taxpayer  is  not  required  to 
deliver  that  item  to  the  customer  is  not 
relevant.  Whether  the  customer  has  title 
to,  control  over,  or  bears  the  risk  of  loss 
from,  the  property  manufactured  or 
constructed  by  the  taxpayer  also  is  not 
relevant.  Fiuthermore,  how  the  parties 
characterize  their  agreement  (e.g.,  as  a 
contract  for  the  sale  of  property)  is  not 
relevant. 

(ii)  De  minimis  construction  activities. 
Notwithstanding  paragraph  (b)(2)(i)  of 
this  section,  a  contract  is  not  a 
construction  contract  vmder  section  460 
if  the  contract  includes  the  provision  of 
land  by  the  taxpayer  and  the  estimated 
total  allocable  contract  costs,  as  defined 
in  paragraph  (b)(3)  of  this  section. 


attributable  to  the  taxpayer's 
construction  activities  are  less  than  10 
percent  of  the  contract's  total  contract 
price,  as  defined  in  §  1.460— 4(b)(4)(i). 
For  the  piuposes  of  this  paragraph 
(b)(2)(ii),  the  allocable  contract  costs 
attributable  to  the  taxpayer's 
construction  activities  do  not  include 
the  cost  of  the  land  provided  to  the 
customer.  In  addition,  a  contract's 
estimated  total  allocable  contract  costs 
include  a  proportionate  share  of  the 
estimated  cost  of  any  common 
improvement  that  benefits  the  subject 
matter  of  the  contract  if  the  taxpayer  is 
contractually  obligated,  or  required  by 
law,  to  construct  Uie  common 
improvement. 

(3)  Allocable  contract  costs.  Allocable 
contract  costs  are  costs  that  are  allocable 
to  a  long-term  contract  under  §1.460-5. 

(4)  Related  party.  A  related  party  is  a 
person  whose  relationship  to  a  taxpayer 
is  described  in  section  707(b)  or  267(b), 
determined  without  regard  to  section 
267(f)(1)(A)  and  determined  by 
replacing  "at  least  80  percent"  with 
"more  than  50  percent"  for  the  purposes 
of  determining  the  ownership  of  the 
stock  of  a  corporation  in  sections 
267(b)(2),  (8),  (10)(A),  and  (12). 

(5)  Contracting  year.  The  contracting 
year  is  the  taxable  year  in  which  a 
taxpayer  enters  into  a  contract  as 
described  in  paragraph  (c)(2)  of  this 
section. 

(6)  Completion  year.  The  completion 
year  is  the  taxable  year  in  which  a 
taxpayer  completes  a  contract  as 
described  in  paragraph  (c)(3)  of  this 
section. 

(7)  Contract  commencement  date.  The 
contract  commencement  date  is  the  date 
that  a  taxpayer  or  related  party  first 
incurs  any  allocable  contract  costs,  such 
as  design  and  engineering  costs,  other 
than  expenses  attributable  to  bidding 
and  negotiating  activities.  Generally,  the 
confract  commencement  date  is  relevant 
in  applying  §  1.460-6(b)(3)  (concerning 
the  de  minimis  exception  to  the  look- 
back method  under  section 
460(b)(3)(B)):  §  1.460-5(b)(2)(v)(B)(l)(i) 
(concerning  the  production  period 
subject  to  interest  allocation);  §  1.460- 
2(d)  (concerning  qualified  ship 
contracts);  and  §  1.460-3(b)(l)(ii) 
(concerning  the  construction  period  for 
exempt  construction  contracts). 

(8)  Incurred.  Incurred  has  the 
meaning  given  in  §  1.461-l(a)(2) 
(concerning  the  taxable  year  a  liability 
is  inciured  under  the  accrual  method  of 
accoiuiting),  regardless  of  a  taxpayer's 
overall  method  of  accoimting.  See 

§  1.461-4(d)(2)(ii)  for  economic 
performance  rules  concerning  the  PCM. 

(9)  Independent  research  and 
development  expenses.  Independent 
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research  and  development  expenses  are 
any  expenses  incurred  in  the 
performance  of  research  or 
development,  except  that  this  term  does 
not  include  any  expenses  that  are 
directly  attributable  to  a  particular  long- 
term  contract  in  existence  when  the 
expenses  are  incurred  and  this  term 
does  not  include  any  expenses  under  an 
agreement  to  perform  research  or 
development. 

(10)  Long-term  contract  methods  of 
accounting.  Long-term  contract  methods 
of  accounting,  which  include  the  PCM, 
the  (XM,  the  PCCM,  and  the  exempt- 
contract  percentage-of-completion 
method  (EPCM),  are  methods  of 
accoimting  that  may  be  used  otdy  for 
long-term  contracts. 

(c)  Entering  into  and  completing  long- 
term  contracts — (1)  In  general.  To 
determine  when  a  contract  is  entered 
into  imder  paragraph  (c)(2)  of  this 
section  and  completed  under  paragraph 
(c)(3}  of  this  section,  a  taxpayer  must 
consider  all  relevant  allocable  contract 
costs  inciured  and  activities  performed 
by  itself,  by  related  parties  on  its  behalf, 
and  by  the  customer,  that  are  incident 
to  or  necessary  for  the  long-term 
contract.  In  addition,  to  determine 
whether  a  contract  is  completed  in  the 
contracting  year,  the  taxpayer  may  not 
consider  when  it  expects  to  complete 
the  contract. 

(2)  Date  contract  entered  into — (i)  In 
general.  A  taxpayer  enters  into  a 
contract  on  the  date  that  the  contract 
binds  both  the  taxpayer  and  the 
customer  under  applicable  law,  even  if 
the  contract  is  subject  to  unsatisfied 
conditions  not  within  the  taxpayer's 
control  (such  as  obtaining  financing).  If 
a  taxpayer  delays  entering  into  a 
contract  for  a  principal  purpose  of 
avoiding  section  460,  however,  the 
taxpayer  will  be  treated  as  having 
entered  into  a  contract  not  later  than  the 
contract  commencement  date. 

(ii)  Options  and  change  orders.  A 
taxpayer  enters  into  a  new  contract  on 
the  date  that  the  customer  exercises  an 
option  or  similar  provision  in  a  contract 
if  that  option  or  similar  provision  must 
be  severed  from  the  contract  under 
paragraph  (e)  of  this  section.  Similarly, 
a  taxpayer  enters  into  a  new  contract  on 
the  date  that  it  accepts  a  change  order 
or  other  similar  agreement  if  the  change 
order  or  other  similar  agreement  must 
be  severed  from  the  contract  under 
paragraph  (e)  of  this  section. 

(3)  Date  contract  completed — (i)  In 
general.  A  taxpayer's  contract  is 
completed  upon  the  earlier  of — 

(A)  Use  of  the  subject  matter  of  the 
contract  by  the  customer  for  its  intended 
purpose  (other  than  for  testing)  and  at 
least  95  percent  of  the  total  allocable 


contract  costs  attributable  to  the  subject 
matter  have  been  incurred  by  the 
taxpayer;  or 

(B)  Final  completion  and  acceptance 
of  the  subject  matter  of  the  contract. 

(ii)  Secondary  items.  The  date  a 
contract  accounted  for  using  the  CCM  is 
completed  is  determined  without  regard 
to  whether  one  or  more  secondary  items 
have  been  used  or  finally  completed  and 
accepted.  If  any  secondary  items  are 
incomplete  at  the  end  of  the  taxable  year 
in  which  the  primary  subject  matter  of 
a  contract  is  completed,  the  taxpayer 
must  separate  the  portion  of  the  gross 
contract  price  and  the  allocable  contract 
costs  attributable  to  the  incomplete 
secondary  item(s)  from  the  completed 
contract  and  accoimt  for  them  using  a 
permissible  method  of  accoimting.  A 
permissible  method  of  accounting 
includes  a  long-term  contract  method  of 
accoimting  only  if  a  separate  contract 
for  the  secondary  item(s)  would  be  a 
long-term  contract,  as  defined  in 
paraCTaph  (b)(1)  of  this  section. 

(iii)  Subcontracts.  In  the  case  of  a 
subcontract,  a  subcontractor's  customer 
is  the  general  contractor.  Thus,  the 
subject  matter  of  the  subcontract  is  the 
relevant  subject  matter  imder  paragraph 
(c)(3)(i)  of  this  section. 

(iv)  Final  completion  and 
acceptance — (A)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(c)(3)(iv),  to  determine  whether  final 
completion  and  acceptance  of  the 
subject  matter  of  a  contract  have 
occiuxed,  a  taxpayer  must  consider  all 
relevant  facts  and  circximstances. 
Nevertheless,  a  taxpayer  may  not  delay 
the  completion  of  a  contract  for  the 
principal  purpose  of  deferring  federal 
income  tax. 

(B)  Contingent  compensation.  Final 
completion  and  acceptance  is 
determined  without  regard  to  any 
contractual  term  that  provides  for 
additional  compensation  that  is 
contingent  on  the  successful 
performance  of  the  subject  matter  of  the 
contract.  A  taxpayer  must  account  for 
all  contingent  compensation  that  is  not 
includible  in  total  contract  price  under 
§  1.460-4(b)(4){i),  or  in  gross  contract 
price  under  §  1.460-4(d)(3),  using  a 
permissible  method  of  accounting.  For 
application  of  the  look-back  method  for 
contacts  accounted  for  using  the  PCM, 
see  §  1.460-«(c)(l)(ii)  and  {2)(vi). 

(C)  Assembly  or  installation.  Final 
completion  and  acceptance  is 
determined  without  regard  to  whether 
the  taxpayer  has  an  obligation  to  assist 
or  supervise  assembly  or  installation  of 
the  subject  matter  of  the  contract  where 
the  assembly  or  installation  is  not 
performed  by  the  taxpayer  or  a  related 
party.  A  taxpayer  must  account  for  the 


gross  receipts  and  costs  attributable  to 
such  an  obligation  using  a  permissible 
method  of  accoimting,  other  than  a  long- 
term  contract  method. 

(D)  Disputes.  Final  completion  and 
acceptance  is  determined  without 
regard  to  whether  a  dispute  exists  at  the 
time  the  taxpayer  tenders  the  subject 
matter  of  the  contract  to  the  customer. 
For  contracts  accounted  for  using  the 
CCM,  see  §  1.460-4(d)(4).  For 
application  of  the  look-back  method  for 
contracts  accounted  for  using  the  PCM, 
see  §  1.460-6(c)(l)(ii)  and  (2)(vi). 

(d)  Allocation  among  activities — (1)  In 
general.  Long-term  contract  methods  of 
accounting  apply  only  to  the  gross 
receipts  and  costs  attributable  to  long- 
term  contract  activities.  Gross  receipts 
and  costs  attributable  to  long-term 
contract  activities  means  amounts 
included  in  total  contract  price  or  gross 
contract  price,  whichever  is  applicable, 
as  determined  under  §  1.460-4,  and 
costs  allocable  to  the  contract,  as 
determined  under  §  1.460-5.  Gross 
receipts  and  costs  attributable  to  non- 
long-term  contract  activities  (as  defined 
in  paragraph  (d)(2)  of  this  section) 
generally  must  be  taken  into  accoimt 
using  a  permissible  method  of 
accounting  other  than  a  long-term 
contract  method.  See  section  446(c)  and 
§  1 .446-1  (c).  However,  if  the 
performance  of  a  non-long-term  contract 
activity  is  incident  to  or  necessary  for 
the  manufacture,  building,  installation, 
or  construction  of  the  subject  matter  of 
one  or  more  of  the  taxpayer's  long-term 
contracts,  the  gross  receipts  and  costs 
attributable  to  that  activity  must  be 
allocated  to  the  long-term  contract(s) 
benefitted  as  provided  in  §§  1.460- 
4(b)(4)(i)  and  1.460-5(f)(2),  respectively. 
Similarly,  if  a  single  long-term  contract 
requires  a  taxpayer  to  perform  a  non- 
long-term  contract  activity  that  is  not 
incident  to  or  necessary  for  the 
manufacture,  building,  installation,  or 
construction  of  the  subject  matter  of  the 
long-term  contract,  the  gross  receipts 
and  costs  attributable  to  that  non-long- 
term  contract  activity  must  be  separated 
from  the  contract  and  accounted  for 
using  a  permissible  method  of 
accounting  other  than  a  long-term 
contract  method.  But  see  paragraph  (g) 
of  this  section  for  related  party  rules. 

(2)  Non-long-term  contract  activity. 
Non-long-term  contract  activity  means 
the  performance  of  an  activity  other 
than  manufacturing,  building, 
installation,  or  construction,  such  as  the 
provision  of  architectural,  design, 
engineering,  and  construction 
management  services,  and  the 
development  or  implementation  of 
computer  software.  In  addition, 
performance  under  a  guaranty. 
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warranty,  or  maintenance  agreement  is 
a  non-long-term  contract  activity  that  is 
never  incident  to  or  necessary  for  the 
manufacture  or  construction  of  property 
under  a  long-term  contract. 

(e)  Severing  and  aggregating 
contracts — (1)  In  general.  After 
application  of  the  allocation  rules  of 
paragraph  (d)  of  this  section,  the 
severing  and  aggregating  rules  of  this 
paragraph  (e)  may  be  appfied  by  the 
Commissioner  or  the  taxpayer  as 
necessary  to  clearly  reflect  income  (e.g., 
to  prevent  the  unreasonable  deferral  (or 
acceleration)  of  income  or  the  premature 
recognition  (or  deferral)  of  loss).  Under 
the  severing  and  aggregating  rules,  one 
agreement  may  be  treated  as  two  or 
more  contracts,  and  two  or  more 
agreements  may  be  treated  as  one 
contract.  Except  as  provided  in 
paragraph  (e)(3)(ii)  of  this  section,  a 
taxpayer  must  determine  whether  to 
sever  an  agreement  or  to  aggregate  two 
or  more  agreements  based  on  the  facts 
and  circumstances  knovra  at  the  end  of 
the  contracting  year. 

(2)  Facts  ana  circumstances.  Whether 
an  agreement  should  be  severed,  or  two 
'or  more  agreements  should  be 
aggregated,  depends  on  the  following 
factors: 

(i)  Pricing.  Independent  pricing  of 
items  in  an  agreement  is  necessary  for 
the  agreement  to  be  severed  into  two  or 
more  contracts.  In  the  case  of  an 
agreement  for  similar  items,  if  the  price 
to  be  paid  for  the  items  is  determined 
under  different  terms  or  formulas  (e.g., 
if  some  items  are  priced  under  a  cost- 
plus  incentive  fee  arrangement  and  later 
items  are  to  be  priced  under  a  fixed- 
price  arrangement),  then  the  difference 
in  the  pricing  terms  or  formulas 
indicates  that  the  items  are 
independently  priced.  Similarly, 
interdependent  pricing  of  items  in 
separate  agreements  is  necessary  for  two 
or  more  agreements  to  be  aggregated 
into  one  contract.  A  single  price 
negotiation  for  similar  items  ordered 
under  one  or  more  agreements  indicates 
that  the  items  are  interdependently 
priced. 

(ii)  Separate  delivery  or  acceptance. 
An  agreement  may  not  be  severed  into 
two  or  more  coUtracts  unless  it  provides 
for  separate  delivery  or  separate 
acceptance  of  items  that  are  the  subject 
matter  of  the  agreement.  However,  the 
separate  delivery  or  separate  acceptance 
of  items  by  itself  does  not  necessarily 
require  an  agreement  to  be  severed. 

(iii)  Reasonable  businessperson.  Two 
or  more  agreements  to  perform 
manufacturing  or  construction  activities 
may  not  be  aggregated  into  one  contract 
unless  a  reasonable  businessperson 
would  not  have  entered  into  one  of  the 


agreements  for  the  terms  agreed  upon 
without  also  entering  into  the  other 
agreement(s).  Similarly,  an  agreement  to 
perform  manufacturing  or  construction 
activities  may  not  be  severed  into  two 
or  more  contracts  if  a  reasonable 
businessperson  would  not  have  entered 
into  separate  agreements  containing 
terms  allocable  to  each  severed  contract. 
Analyzing  the  reasonable 
businessperson  standard  requires  an 
analysis  of  all  the  facts  and 
circumstances  of  the  business 
arrangement  between  the  taxpayer  and 
the  customer.  For  purposes  of  this 
paragraph  (e)(2)(iii),  a  taxpayer's 
expectation  that  the  parties  would  enter 
into  another  agreement,  when  agreeing 
to  the  terms  contained  in  the  first 
agreement,  is  not  relevant. 

(3)  Exceptions — (i)  Severance  for 
PCM.  A  taxpayer  may  not  sever  under 
this  paragraph  (e)  a  long-term  contract 
that  would  be  subject  to  the  PCM 
without  obtaining  the  Commissioner's 
prior  written  consent. 

(ii)  Options  and  change  orders. 
Except  as  provided  in  paragraph  (e)(3)(i) 
of  this  section,  a  taxpayer  must  sever  an 
agreement  that  increases  the  number  of 
units  to  be  supplied  to  the  customer, 
such  as  through  the  exercise  of  an 
option  or  the  acceptance  of  a  change 
order,  if  the  agreement  provides  for 
separate  delivery  or  separate  acceptance 
of  the  additional  units. 

(4)  Statement  with  return.  If  a 
taxpayer  severs  an  agreement  or 
aggregates  two  or  more  agreements 
under  this  paragraph  (e)  during  the 
taxable  year,  the  taxpayer  must  attach  a 
statement  to  its  original  federal  income 
tax  return  for  that  year.  This  statement 
must  contain  the  following 
information — 

(i)  The  legend  NOTTFICA-nON  OF 
SEVERANCE  OR  AGGREGA'nON 
UNDER  SEC.  1.460-l(e); 

(ii)  The  taxpayer's  name;  and 

(iii)  The  taxpayer's  employer 
identification  number  or  social  security 
number. 

(f)  Classifying  contracts — (1)  In 
general.  After  applying  the  severing  and 
aggregating  rules  of  paragraph  (e)  of  this 
section,  a  taxpayer  must  determine  the 
classification  of  a  contract  (e.g.,  as  a 
long-term  manufacturing  contract,  long- 
term  construction  contract,  non-long- 
term  contract)  based  on  all  the  facts  and 
circumstances  known  no  later  than  the 
end  of  the  contracting  year. 
Classification  is  determined  on  a 
contract-by-contract  basis. 
Consequently,  a  requirement  to 
manufacture  a  single  unique  item  under 
a  long-term  contract  will  subject  all 
other  items  in  that  contract  to  section 
460. 


(2)  Hybrid  contracts — (i)  In  general.  A 
long-term  contract  that  requires  a 
taxpayer  to  perform  both  manu&ctuiing 
and  construction  activities  (hybrid 
contract)  generally  must  be  classified  as 
two  contracts,  a  manufacturing  contract 
and  a  construction  contract.  A  taxpayer 
may  elect,  on  a  contract-by-contract 
basis,  to  classify  a  hybrid  contract  as  a 
long-term  construction  contract  if  at 
least  95  percent  of  the  estimated  total 
allocable  contract  costs  are  reasonably 
allocable  to  construction  activities.  In 
addition,  a  taxpayer  may  elect,  on  a 
contract-by-contract  basis,  to  classify  a 
hybrid  contract  as  a  long-term 
manufacturing  contract  subject  to  the 
PCM. 

(ii)  Elections.  A  taxpayer  makes  an 
election  under  this  paragraph  (0(2)  by 
using  its  method  of  accounting  for 
similar  construction  contracts  or  for 
manufacturing  contracts,  whichever  is 
applicable,  to  account  for  a  hybrid 
contract  entered  into  during  the  taxable 
year  of  the  election  on  its  original 
federal  income  tax  return  for  the 
election  year.  If  an  electing  taxpayer's 
method  is  the  PCM,  the  taxpayer  also 
must  use  the  PCM  to  apply  the  look- 
back method  under  §  1.460-6  and  to 
determine  alternative  minimum  taxable 
income  under  §  1.460-4(f)- 

(3)  Method  of  accounting.  Except  as 
provided  in  paragraph  (f)(2)(ii)  of  this 
section,  a  taxpayer's  method  of 
classifying  contracts  is  a  method  of 
accounting  under  section  446  and,  thus, 
may  not  be  changed  without  the 
Commissioner's  consent.  If  a  taxpayer's 
method  of  classifying  contracts  is 
unreasonable,  that  classification  method 
is  an  impermissible  accounting  method. 

(4)  Use  of  estimates— ii)  Estimating 
length  of  contract.  A  taxpayer  must  use 
a  reasonable  estimate  of  the  time 
required  to  complete  a  contract  when 
necessary  to  classify  the  contract  (e.g.,  to 
determine  whether  the  five-year 
completion  rule  for  qualified  ship 
contracts  under  §  1.460-2  (d),  or  the  two- 
year  completion  rule  for  exempt 
construction  contracts  under  §  1.460- 
3(b),  is  satisfied,  but  not  to  determine 
whether  a  contract  is  completed  within 
the  contracting  year  under  paragraph 
(b)(1)  of  this  section).  To  be  considered 
reasonable,  an  estimate  of  the  time 
required  to  complete  the  contract  must 
include  anticipated  time  for  delay, 
rework,  change  orders,  technology  or 
design  problems,  or  other  problems  that 
reasonably  can  be  anticipated 
considering  the  nature  of  the  contract 
and  prior  experience.  A  contract  term 
that  specifies  an  expected  completion  or 
delivery  date  may  be  considered 
evidence  that  the  taxpayer  reasonably 
expects  to  complete  or  deliver  the 
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subject  matter  of  the  contract  on  or 
about  the  date  specified,  especially  if 
the  contract  provides  bona  fide 
penalties  for  failing  to  meet  the 
specified  date.  If  a  taxpayer  classifies  a 
contract  based  on  a  reasonable  estimate 
of  completion  time,  the  contract  will  not 
be  reclassified  based  on  the  actual  (or 
another  reasonable  estimate  of) 
completion  time.  A  taxpayer's  estimate 
of  completion  time  will  not  be 
considered  unreasonable  if  a  contract  is 
not  completed  within  the  estimated 
time  primarily  because  of  unforeseeable 
factors  not  within  the  taxpayer's  control, 
such  as  third-party  litigation,  extreme 
weather  conditions,  strikes,  or  delays  in 
securing  permits  or  licenses. 

(ii)  Estimating  allocable  contract 
costs.  A  taxpayer  must  use  a  reasonable 
estimate  of  total  allocable  contract  costs 
when  necessary  to  classify  the  contract 
(e.g.,  to  determine  whether  a  contract  is 
a  home  construction  contract  under 
§  1.460-(3)(b)(2)).  If  a  taxpayer  classifies 
a  contract  based  on  a  reasonable 
estimate  of  total  allocable  contract  costs, 
the  contract  will  not  be  reclassified 
based  on  the  actual  (or  another 
reasonable  estimate  of)  total  allocable 
contract  costs. 

(g)  Special  rules  for  activities 
benefitting  long-term  contracts  of  a 
related  party^l)  Related  party  use  of 
PCM — (i)  In  general.  Except  as  provided 
in  paragraph  (g)(l)(ii)  of  this  section,  if 
a  related  party  and  its  customer  enter 
into  a  long-term  contract  subject  to  the 
PGM,  and  a  taxpayer  performs  any 
activity  that  is  incident  to  or  necessary 
for  the  related  party's  long-term 
contract,  the  taxpayer  must  account  for 
the  gross  receipts  and  costs  attributable 
to  this  activity  using  the  PCM,  even  if 
this  activity  is  not  otherwise  subject  to 
section  460(a}.  This  type  of  activity  may 
include,  for  example,  die  performance 
of  engineering  and  design  services,  and 
the  production  of  components  and 
subassemblies  that  are  reasonably 
expected  to  be  used  in  the  production 
of  the  subject  matter  of  the  related 
party's  contract. 

(ii)  Exception  for  components  and 
subassemblies.  A  taxpayer  is  not 
required  to  use  the  PCM  under  this 
paragraph  (g)  to  accoimt  for  a 
component  or  subassembly  that  benefits 
a  related  party's  long-term  contract  if 
more  than  50  percent  of  the  average 
annual  gross  receipts  attributable  to  the 
sale  of  this  item  for  the  3-taxable-year- 
period  ending  with  the  contracting  year 
comes  from  unrelated  parties. 

(2)  Total  contract  price.  If  a  taxpayer 
is  required  to  use  the  PCM  under 
paragraph  (g)(l)(i)  of  this  section,  the 
total  contract  price  (as  defined  in 
§  1.460-4(b)(4)(i))  is  the  fair  market 


value  of  the  taxpayer's  activity  that  is 
•  incident  to  or  necessary  for  the 
performance  of  the  related  party's  long- 
term  contract.  The  related  party  also 
must  use  the  fair  market  value  of  the 
taxpayer's  activity  as  the  cost  it  incurs 
for  the  activity.  The  fair  market  value  of 
the  taxpayer's  activity  may  or  may  not 
be  the  same  as  the  amoimt  the  related 
party  pays  the  taxpayer  for  that  activity. 

(3)  Completion  factor.  To  compute  a 
contract's  completion  factor  (as 
described  in  §  1.46a-4(b)(5)),  the  related 
party  must  take  into  account  the  fair 
market  value  of  the  taxpayer's  activity 
that  is  incident  to  or  necessary  for  the 
performance  of  the  related  party's  long- 
term  contract  when  the  related  party 
incurs  the  liability  to  the  taxpayer  for 
the  activity,  rather  than  when  the 
taxpayer  incurs  the  costs  to  perform  the 
activity. 

(h)  Effective  date — (1)  In  general. 
Except  as  otherwise  provided,  this 
section  and  §§  1.460-2  through  1.460-5 
are  applicable  for  contracts  entered  into 
on  or  after  January  11,  2001. 

(2)  Change  in  method  of  accounting. 
Any  change  in  a  taxpayer's  method  of 
accounting  necessary  to  comply  with 
this  section  and  §§  1.460-2  through 
1.460-5  is  a  change  in  method  of 
accounting  to  which  the  provisions  of 
section  446  and  the  regulations 
thereunder  apply.  For  the  first  taxable 
year  that  includes  January  11,  2001,  a 
taxpayer  is  granted  the  consent  of  the 
Commissioner  to  change  its  method  of 
accounting  to  comply  with  the 
provisions  of  this  section  and  §§  1.460- 
2  through  1.460-5  for  long-term 
contracts  entered  into  on  or  after 
January  11,  2001.  A  taxpayer  that  wants 
to  change  its  method  of  accounting 
under  this  paragraph  (h)(2)  must  follow 
the  automatic  consent  procedures  in 
Rev.  Proc.  99-49  (1999-52  I.R.B.  725) 
(see  §  601.601(d)(2)  of  diis  chapter), 
except  that  the  scope  limitations  in 
section  4.02  of  Rev.  Proc.  99-49  do  not 
apply.  Because  a  change  under  this 
paragraph  (h)(2)  is  made  on  a  cut-off 
basis,  a  section  481(a)  adjustment  is  not 
permitted  or  required.  Moreover,  the 
taxpayer  does  not  receive  audit 
protection  under  section  7  of  Rev.  Proc. 
99-49  for  a  change  in  method  of 
accounting  under  this  paragraph  (h)(2). 
A  taxpayer  that  wants  to  change  its 
exempt-contract  method  of  accounting 
is  not  granted  the  consent  of  the 
Commissioner  under  this  paragraph 
(h)(2)  and  must  file  a  Form  3115, 
"Application  for  Change  in  Accounting 
Method,"  to  obtain  consent.  See  Rev. 
Proc.  97-27  (1997-1  C.B.  680)  (see 
§  601.601(d)(2)  of  this  chapter). 

(i)  (Reserved] 


(j)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  Contract  for  manufacture  of 
property.  B  notifies  C,  an  aircraft 
manufacturer,  that  it  wants  to  purchase  an 
aircraft  of  a  particular  type.  At  the  time  C 
receives  the  order,  C  has  on  hand  several 
partially  completed  aircraft  of  this  type; 
however,  C  does  not  have  any  completed 
aircraft  of  this  type  on  hand.  C  and  B  agree 
that  B  will  purchase  one  of  these  aircraft  after 
it  has  been  completed.  C  retains  title  to  and 
risk  of  loss  with  respect  to  the  aircraft  until 
the  sale  takes  place.  The  agreement  between 
C  and  B  is  a  contract  for  the  manufacture  of 
property  under  paragraph  (b)(2)(i)  of  this 
section,  even  if  labeled  as  a  contract  for  the 
sale  of  property,  because  the  manufacture  of 
the  aircraft  is  necessary  for  C's  obligations 
under  the  agreement  to  be  fulfilled  and  the 
manufacturing  was  not  complete  when  B  and 
C  entered  into  the  agreement. 

Example  2.  De  minimis  construction 
activity.  C,  a  master  developer  whose  taxable 
year  ends  December  31,  owns  5,000  acres  of 
undeveloped  land  with  a  cost  basis  of 
SS.OOO.OOO  and  a  feir  market  value  of 
$50,000,000.  To  obtain  permission  ftt)m  the 
local  county  government  to  improve  this 
land,  a  service  road  must  be  constructed  on 
this  land  to  beneftt  all  5.000  acres.  In  2001, 
C  enters  into  a  contract  to  sell  a  1,000-acre 
parcel  of  undeveloped  land  to  B,  a  residential ' 
developer,  for  its  fair  market  value, 
$10,000,000.  In  this  contract,  C  agrees  to 
construct  a  service  road  numing  through  the 
land  that  C  is  selling  to  B  and  through  the 
4,000  adjacent  acres  of  undeveloped  land 
that  C  has  sold  or  will  sell  to  other  residential 
developers  for  its  fair  market  value, 
$40,000,000.  C  reasonably  estimates  that  it 
will  incur  allocable  contract  costs  of  $50,000 
(excluding  the  cost  of  the  land)  to  construct 
this  service  road,  which  will  be  owned  and 
maintained  by  the  county.  C  must  reasonably 
allocate  the  cost  of  the  service  road  among 
the  benefitted  parcels.  The  portion  of  the 
estimated  total  allocable  contract  costs  that  C 
allocates  to  the  1,000-acre  parcel  being  sold 
to  B  (based  upon  its  fair  market  value)  is 
$10,000  ($50,000  X  ($10,000,000 
$50,000,000)).  Construction  of  the  service 
road  is  finished  in  2002.  Because  the 
estimated  total  allocable  contract  costs 
attributable  to  C's  construction  activities, 
$10,000,  are  less  than  10  percent  of  the 
contract's  total  contract  price.  $10,000,000, 
C's  contract  with  B  is  not  a  construction 
contract  under  paragraph  (b)(2)(ii)  of  this 
section.  Thus,  C's  contract  with  B  is  not  a 
long-term  contract  under  paragraph  (b)(2)(i) 
of  this  section,  notwithstanding  that 
construction  of  the  service  road  is  not 
completed  in  2001. 
'  Example  3.  Completion — customer  use.  In 

2002,  C,  whose  taxable  year  ends  December 
31,  enters  into  a  contract  to  construct  a 
building  for  B.  In  November  of  2003.  the 
building  is  completed  in  every  respect 
necessary  for  its  intended  u.se,  and  B 
occupies  the  building.  In  early  December  of 

2003,  B  notifies  C  of  some  minor  deficiencies 
that  need  to  be  corrected,  and  C  agrees  to 
correct  them  in  January  2004.  C  reasonably 
estimates  that  the  cost  of  correcting  these 
deficiencies  will  be  less  than  five  percent  of 
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the  total  allocable  contract  costs.  C's  contract 
is  complete  under  paragraph  (c)(3)(i)(A)  of 
this  section  in  2003  because  in  that  year.  B 
used  the  building  and  C  had  incurred  at  least 
95  percent  of  the  total  allocable  contract  costs 
attributable  to  the  building.  C  must  use  a 
permissible  method  of  accounting  for  any 
deficiency-related  costs  incurred  after  2003. 

Example  4.  Completion — customer  use.  In 
2001 ,  C,  whose  taxable  year  ends  December 
31,  agrees  to  construct  a  shopping  center, 
which  includes  an  adjoining  parking  lot,  for 
B.  By  October  2002,  C  has  finished 
constructing  the  retail  portion  of  the 
shopping  center.  By  December  2002,  C  has 
graded  the  entire  parking  lot,  but  has  paved 
only  one-fourth  of  it  because  inclement 
weather  conditions  prevented  C  from  laying 
asphalt  on  the  remaining  three- fourths.  In 
December  2002,  B  opens  the  retail  portion  of 
the  shopping  center  and  the  paved  portion  of 
the  parking  lot  to  the  general  public.  C 
reasonably  estimates  that  the  cost  of  paving 
the  remaining  three-fourths  of  the  parking  lot 
when  weather  permits  will  exceed  five 
percent  of  C's  total  allocable  contract  costs. 
Even  though  B  is  using  the  subject  matter  of 
the  contract,  C's  contract  is  not  completed  in 
December  2002  under  paragraph  {c)(3)(i)(A) 
of  this  section  because  C  has  not  incurred  at 
least  95  percent  of  the  total  allocable  contract 
costs  attributable  to  the  subject  matter. 

Example  5.  Completion — customer  use.  In 
2001,  C,  whose  taxable  year  ends  December 
31,  agrees  to  manufacture  100  machines  for 
B.  By  December  31,  2002,  C  has  delivered  99 
of  the  machines  to  B.  C  reasonably  estimates 
that  the  cost  of  finishing  the  related  work  on 
the  contract  will  be  less  than  five  percent  of 
the  total  allocable  contract  costs.  C's  contract 
is  not  complete  under  paragraph  (c)(3)(i)(A) 
of  this  section  in  2002  because  in  that  year, 
B  is  not  using  the  subject  matter  of  the 
contract  (all  100  machines)  for  its  intended 
purpose. 

Example  6.  Non-long-term  contract 
activity.  On  January  1,  2001,  C,  whose  taxable 
year  ends  December  31 ,  enters  into  a  single 
long-term  contract  to  design  and  manufacture 
a  satellite  and  to  develop  computer  software 
enabling  B  to  operate  the  satellite.  At  the  end 
of  2001,  C  has  not  finished  manufacturing  the 
satellite.  Designing  the  satellite  and 
developing  the  computer  software  are  non- 
long-term  contract  activities  that  are  incident 
to  and  necessary  for  the  taxpayer's 
manufacturing  of  the  subject  matter  of  a  long- 
term  contract  because  the  satellite  cuuld  not 
be  manufactured  without  the  design  and 
would  not  operate  without  the  software. 
Thus,  under  paragraph  (d)(1)  of  this  section, 
C  must  allocate  these  non-long-term  contract 
activities  to  the  long-term  contract  and 
account  for  the  gross  receipts  and  costs 
attributable  to  designing  the  satellite  and 
developing  computer  software  using  the 
PCM. 

Example  7.  Non-long-term  contract 
activity.  C  agrees  to  manufacture  equipment 
for  B  under  a  long-term  contract.  In  a 
separate  contract.  C  agrees  to  design  the 
equipment  being  manufactured  for  B  under 
the  long-term  contract.  Under  paragraph 
(d)(l]  of  this  section,  C  must  allocate  the 
gross  receipts  and  costs  related  to  the  design 
to  the  long-term  contract  because  designing 


the  equipment  is  a  non-long-term  contract 
activity  that  is  incident  to  and  necessary  for 
the  manufacture  of  the  subject  matter  of  the 
long-term  contract. 

Example  8.  Severance.  On  January  1 ,  2001, 
C,  a  construction  contractor,  and  B,  a  real 
estate  investor,  enter  into  an  agreement 
requiring  C  to  build  two  office  buildings  in 
different  areas  of  a  large  city.  The  agreement 
provides  that  the  two  office  buildings  will  be 
completed  by  C  and  accepted  by  B  in  2002 
and  2003.  respectively,  and  that  C  will  be 
paid  $1,000,000  and  $1,500,000  for  the  two 
office  buildings,  respectively.  The  agreement 
will  provide  C  with  a  reasonable  profit  from 
the  construction  of  each  building.  Unless  C 
is  required  to  use  the  PCM  to  account  for  the 
contract,  C  is  required  to  sever  this  contract 
under  paragraph  (e)(2)  of  this  section  because 
the  buildings  are  independently  priced,  the 
agreement  provides  for  separate  deliver}'  and 
acceptance  of  the  buildings,  and,  as  each 
building  will  generate  a  reasonable  profit,  a 
reasonable  businessperson  would  have 
entered  into  separate  agreements  for  the 
terms  agreed  upon  for  each  building. 

Example  9.  Severance.  C,  a  large 
construction  contractor  whose  taxable  year 
ends  December  31,  accounts  for  its 
construction  contracts  using  the  PCM  and 
has  elected  to  use  the  10-percent  method 
described  in  §  1.460-4(b)(6).  In  September 
2001,  C  enters  into  an  agreement  to  construct 
four  buildings  in  four  different  cities.  The 
buildings  are  independently  priced  emd  the 
contract  provides  a  reasonable  profit  for  each 
of  the  buildings.  In  addition,  the  agreement 
requires  C  to  complete  one  building  per  year 
in  2002,  2003,  2004,  and  2005.  As  of 
December  31,  2001,  C  has  incurred  25 
percent  of  the  estimated  total  allocable 
contract  costs  attributable  to  one  of  the 
buildings,  but  only  five  percent  of  the 
estimated  total  allocable  contract  costs 
attributable  to  all  four  buildings  included  in 
the  agreement.  C  does  not  request  the 
Commissioner's  consent  to  sever  this 
contract.  Using  the  10-percent  method,  C 
does  not  take  into  account  any  portion  of  the 
total  contract  price  or  any  incurred  allocable 
contract  costs  attributable  to  this  agreement 
in  2001.  Upon  examination  of  C's  2001  tax 
return,  the  Commissioner  determines  that  C 
entered  into  one  agreement  for  four  buildings 
rather  than  four  separate  agreements  each  for 
one  building  solely  to  take  advantage  of  the 
deferral  obtained  under  the  10-percent 
method.  Consequently,  to  clearly  reflect  the 
taxpayer's  income,  the  Commissioner  may 
require  C  to  sever  the  agreement  into  four 
separate  contracts  under  paragraph  (e)(2]  of 
this  section  because  the  buildings  are 
independently  priced,  the  agreement 
provides  for  separate  delivery  and  acceptance 
of  the  buildings,  and  a  reasonable 
businessperson  would  have  entered  into 
separate  agreements  for  these  buildings. 

Example  10.  Aggregation.  In  2001,  C,  a 
shipbuilder,  enters  into  two  agreements  with 
the  Department  of  the  Navy  ais  the  result  of 
a  single  negotiation.  Each  agreement 
obligates  C  to  manufacture  a  submarine. 
Because  the  submarines  are  of  the  same  class, 
their  specifications  are  similar.  Because  C  has 
never  manufactured  submarines  of  this  class, 
however,  C  anticipates  that  it  will  incur 


substantially  higher  costs  to  manufacture  the 
first  submarine,  to  be  delivered  in  2007,  than 
to  manufacture  the  second  submarine,  to  be 
delivered  in  2010.  If  the  agreements  are 
treated  as  separate  contracts,  the  first  contract 
probably  will  produce  a  substantial  loss, 
while  the  second  contract  probably  will 
produce  substantial  profit.  Based  upon  these 
facts,  aggregation  is  required  under  paragraph 
(e)(2)  of  this  section  because  the  submarines 
are  interdependently  priced  and  a  reasonable 
businessperson  would  not  have  entered  the 
first  agreement  without  also  entering  into  the 
second. 

Example  11.  Aggregation.  In  2001.  C,  a 
manufacturer  of  aircraft  and  related 
equipment,  agrees  to  manufacture  10  military 
aircraft  for  foreign  government  B  and  to 
deliver  the  aircraft  by  the  end  of  2003.  When 
entering  into  the  agreement,  C  anticipates 
that  it  might  receive  production  orders  from 
B  over  the  next  20  years  for  as  many  as  300 
more  of  these  aircraft.  The  negotiated 
contract  price  reflects  C's  and  B's 
consideration  of  the  expected  total  cost  of 
manufacturing  the  10  aircraft,  the  risks  and 
opportunities  associated  with  the  agreement, 
and  the  additional  factors  the  parties 
considered  relevant.  The  negotiated  price 
provides  a  profit  on  the  sale  of  the  10  aircraft 
even  if  C  does  not  receive  any  additional 
production  orders  from  B.  It  is  unlikely, 
however,  that  C  actually  would  have  wanted 
to  manufacture  the  10  aircraft  but  for  the 
expectation  that  it  would  receive  additional 
production  orders  from  B.  In  2003,  B  accepts 
delivery  of  the  10  aircraft.  At  that  time,  B 
orders  an  additional  20  aircraft  of  the  same 
type  for  delivery  in  2007.  When  negotiating 
the  price  for  the  additional  20  aircraft,  C  and 
B  consider  tlie  fact  that  the  expected  unit  cost 
for  this  production  run  of  20  aircraft  will  be 
lower  than  the  unit  cost  of  the  10  aircraft 
completed  and  accepted  in  2003,  but 
substantially  higher  than  the  expected  unit 
cost  of  future  production  runs.  Based  upon 
these  facts,  aggregation  is  not  permitted 
under  paragraph  (e)(2)  of  this  section. 
Because  the  parties  negotiated  the  prices  of 
both  agreements  considering  only  the 
expected  production  costs  and  risks  for  each 
agreement  standing  alone,  the  terms  and 
conditions  agreed  upon  for  the  first 
agreement  are  independent  of  the  terms  and 
conditions  agreed  upon  for  the  second 
agreement.  The  fact  that  the  agreement  to 
manufacture  10  aircraft  provides  a  profit  for 
C  indicates  that  a  reasonable  businessperson 
would  have  entered  into  that  agreement 
without  entering  into  the  agreement  to 
manufacture  the  additional  20  aircraft. 

Example  12.  Classification  and 
completion.  In  2001.  C,  whose  taxable  year 
ends  December  31,  agrees  to  manufacture  and 
install  an  industrial  machine  for  B.  C  elects 
under  paragraph  (f)  of  this  section  to  classify 
the  agreement  as  a  long-term  manufacturing 
contract  and  to  account  for  it  using  the  PCM. 
The  agreement  requires  C  to  deliver  the 
machine  in  August  2003  and  to  install  and 
test  the  machine  in  B's  factor>'.  In  addition, 
the  agreement  requires  B  to  accept  the 
machine  when  the  tests  prove  that  the 
machine's  performance  will  satisfy  the 
environmental  standards  set  by  the 
Environmental  Protection  Agency  (EPA), 
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even  if  B  has  not  obtained  the  required 
operating  ftermit.  Because  of  technical 
difficulties,  C  cannot  deliver  the  machine 
until  December  2003,  when  B  conditionally 
accepts  delivery.  C  installs  the  machine  in 
December  2003  and  then  tests  it  through 
February  2004.  B  accepts  the  machine  in 
February  2004,  but  does  not  obtain  the 
operating  permit  from  the  EPA  until  January 
2005.  Under  paragraph  (c)(3)(i)(B)  of  this 
section,  C's  contract  is  finally  completed  and 
accepted  in  February  2004,  even  though  B 
does  not  obtain  the  operating  permit  until 
January  2005,  because  C  completed  all  its 
obligations  under  the  contract  and  B 
accepted  the  machine  in  February  2004. 


f  1.460-2 
contracts. 


Long-tenn  manufacturing 


(a)  In  general.  Section  460  generally 
requires  a  taxpayer  to  determine  the 
income  from  a  long-term  manufacturing 
contract  using  the  percentage-of- 
completion  method  described  in 

§  1.460-^{b)  (PCM).  A  contract  not 
completed  in  the  contracting  year  is  a 
long-term  manufacturing  contract  if  it 
involves  the  manufacture  of  personal 
property  that  is — 

(1)  A  unique  item  of  a  type  that  is  not 
normally  carried  in  the  finished  goods 
inventory  of  the  taxpayer;  or 

(2)  An  item  that  normally  requires 
more  than  12  calendar  months  to 
complete  (regardless  of  the  duration  of 
the  contract  or  the  time  to  complete  a 
deliverable  quantity  of  the  item). 

(b)  Unique — (l)  In  general.  Unique 
means  designed  for  the  needs  of  a 

•"specific  customer.  To  determine 
whether  an  item  is  designed  for  the 
needs  of  a  specific  customer,  a  taxpayer 
must  consider  the  extent  to  which 
research,  development,  design, 
engineering,  retooling,  and  similar 
activities  (customizing  activities)  are 
required  to  manufacture  the  item  and 
whether  the  item  could  be  sold  to  other 
customers  with  litde  or  no  modification. 
A  contract  may  require  the  taxpayer  to 
mantifacttue  more  than  one  imit  of  a 
unique  item.  If  a  contract  requires  a 
taxpayer  to  manufacture  more  than  one 
unit  of  the  same  item,  the  taxpayer  must 
determine  whether  that  item  is  unique 
by  considering  the  customizing 
activities  that  would  be  needed  to 
produce  only  the  first  unit.  For  the 
purposes  of  this  paragraph  (b),  a 
taxpayer  must  consider  the  activities 
periformed  on  its  behalf  by  a 
subcontractor. 

(2)  Safe  harbors.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  an  item 
is  not  unique  if  it  satisfies  one  or  more 
of  the  safe  harbors  in  this  paragraph 
(b)(2).  If  an  item  does  not  satisfy  one  or 
more  safe  harbors,  the  determination  of 
uniqueness  will  depend  on  the  facts  and 
circumstances.  The  safe  harbors  are: 


(i)  Short  production  period.  An  item 
is  not  unique  if  it  normally  requires  90 
days  or  less  to  complete.  In  the  case  of 
a  contract  for  multiple  units  of  an  item, 
the  item  is  not  imique  only  if  it 
normally  requires  90  days  or  less  to 
complete  each  unit  of  the  item  in  the 
contract. 

(ii)  Customized  item.  An  item  is  not 
unique  if  the  total  allocable  contract 
costs  attributable  to  customizing 
activities  that  are  incident  to  or 
necessary  for  the  manufacture  of  the 
item  do  not  exceed  10  percent  of  the 
estimated  total  allocable  contract  costs 
allocable  to  the  item.  In  the  case  of  a 
contract  for  multiple  units  of  an  item, 
this  comparison  must  be  performed  on 
the  first  imit  of  the  item  and  the  total 
allocable  contract  costs  attributable  to 
customizing  activities  that  are  incident 
to  or  necessary  for  the  manufacture  of 
the  item  must  be  allocated  to  the  first 
unit. 

(iii)  Inventoried  item.  A  unique  item 
ceases  to  be  unique  no  later  than  when 
the  taxpayer  normally  includes  similar 
items  in  its  finished  goods  inventory. 

(c)  Normal  time  to  complete — (1)  In 
general.  The  amount  of  time  normally 
required  to  complete  an  item  is  the 
item's  reasonably  expected  production 
period,  as  described  in  §  1.263A-12, 
determined  at  the  end  of  the  contracting 
year.  Thus,  in  general,  the  expected 
production  period  for  an  item  begins 
when  a  taxpayer  incurs  at  least  five 
percent  of  the  costs  that  would  be 
allocable  to  the  item  under  §  1.460-5 
and  ends  when  the  item  is  ready  to  be 
held  for  sale  and  all  reasonably 
expected  production  activities  are 
complete.  In  the  case  of  components 
that  are  assembled  or  reassembled  into 
an  item  or  unit  at  the  customer's  facility 
by  the  taxpayer's  employees  or  agents, 
the  production  period  ends  when  the 
components  are  assembled  or 
reassembled  into  an  operable  item  or 
unit.  To  the  extent  that  several  distinct 
activities  related  to  the  production  of 
the  item  are  expected  to  occur 
simultaneously,  the  period  during 
which  these  distinct  activities  occur  is 
not  counted  more  than  once. 
Furthermore,  when  determining  the 
normal  time  to  complete  an  item,  a 
taxpayer  is  not  required  to  consider 
activities  performed  or  costs  inciured 
that  would  not  be  allocable  contract 
costs  under  section  460  (e.g., 
independent  research  and  development 
expenses  (as  defined  in  §  1.460-1  (b)(9)) 
and  marketing  expenses).  Moreover,  the 
time  required  to  design  and 
manufactiue  the  first  unit  of  an  item  for 
which  the  taxpayer  intends  to  produce 
multiple  units  generally  does  not 


indicate  the  normal  time  to  complete 
the  item. 

(2)  Production  by  related  parties.  To 
determine  the  time  normally  required  to 
complete  an  item,  a  taxpayer  must 
consider  all  relevant  production 
activities  performed  and  costs  incurred 
by  itself  and  by  relate  parties,  as 
defined  in  §  1.460-l(b)(4).  For  example, 
if  a  taxpayer's  item  requires  a 
component  or  subassembly 
manufactured  by  a  related  party,  the 
taxpayer  must  consider  the  time  the 
related  party  takes  to  complete  the 
component  or  subassembly  and,  for 
ptuposes  of  determining  the  beginning 
of  an  item's  production  period,  the  costs 
incurred  by  the  related  party  that  are 
allocable  to  the  component  or 
subassembly.  However,  if  both 
requirements  of  the  exception  for 
components  and  subassemblies  under 
§  1.460-l(g)(l)(ii)  are  satisfied,  a 
taxpayer  does  not  consider  the  activities 
performed  or  the  costs  incurred  by  a 
related  party  when  determining  the 
normal  time  to  complete  an  item. 

(d)  Qualified  ship  contracts.  A 
taxpayer  may  determine  the  income 
from  a  long-term  manufactiuing  contract 
that  is  a  qualified  ship  contract  using 
either  the  PCM  or  the  percentage-of- 
completion/capitalized-cost  method 
(PCCM)  of  accounting  described  in 

§  1.460-4(e).  A  qualified  ship  contract  is 
any  contract  entered  into  after  February 
28, 1986,  to  manufacture  in  the  United 
States  not  more  than  5  seagoing  vessels 
if  the  vessels  will  not  be  manufactiued 
directly  or  indirectly  for  the  United 
States  Government  and  if  the  taxpayer 
reasonably  expects  to  complete  the 
contract  within  5  years  of  the  contract 
commencement  date.  Under  §  1.460- 
l(e)(3)(i),  a  contract  to  produce  more 
than  5  vessels  for  which  the  PCM  would 
be  required  cannot  be  severed  in  order 
to  be  classified  as  a  qualified  ship 
contract. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  Unique  item  and  classification. 
In  December  2001,  C  enters  into  a  contract 
with  B  to  design  and  manufacture  a  new  type 
of  industrial  equipment.  C  reasonably 
expects  the  normal  production  period  for  this 
type  of  equipment  to  be  eight  months. 
Because  the  new  type  of  industrial 
equipment  requires  a  substantial  amount  of 
research,  design,  and  engineering  to  produce, 
C  determines  that  the  equipment  is  a  unique 
item  and  its  contract  with  B  is  a  long-term 
contract.  After  delivering  the  equipment  to  B 
in  September  2002,  C  contracts  with  B  to 
produce  five  additional  units  of  that 
industrial  equipment  with  certain  different 
specifications.  These  additional  units,  which 
also  are  expected  to  take  eight  months  to 
produce,  will  be  delivered  to  B  in  2003.  C 
determines  that  the  research,  design. 
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engineering,  retooling,  and  similar 
customizing  costs  necessary  to  produce  the 
Hve  additional  units  of  equipment  does  not 
exceed  10  percent  of  the  first  unit's  share  of 
estimated  total  allocable  contract  costs. 
Consequently,  the  additional  units  of 
equipment  satisfy  the  safe  harbor  in 
paragraph  (b)(2)(ii)  of  this  sectioil  and  are  not 
unique  items.  Although  C's  contract  with  B 
to  produce  the  five  additional  units  is  not 
completed  within  the  contracting  year,  the 
contract  is  not  a  long-term  contract  since  the 
additional  units  of  equipment  are  not  unique 
items  and  do  not  normally  require  more  than 
12  months  to  produce.  C  must  classify  its 
second  contract  with  B  as  a  non-long  term 
contract,  notwithstanding  that  it  classified 
the  previous  contract  with  B  for  a  similar 
item  as  a  long-term  contract,  because  the 
determination  of  whether  a  contract  is  a  long- 
term  contract  is  made  on  a  contract-by- 
contract  basis.  A  change  in  classification  is 
not  a  change  in  method  of  accounting 
because  the  change  in  classification  results 
from  a  change  in  underlying  facts. 

Example  2.  12-month  rule — related  party. 
C  manufactures  cranes.  C  purchases  one  of 
the  crane's  components  6t)m  R,  a  related 
party  under  §  1.460-1  (b)(4).  Less  than  50 
percent  of  R's  gross  receipts  attributable  to 
the  sale  of  this  component  comes  from  sales 
to  unrelated  parties;  thus,  the  exception  for 
components  and  subassemblies  under 
§  1.460-l(g)(l){ii)  is  not  satisfied.       . 
Consequently,  C  must  consider  the  activities 
of  R  as  R  incurs  costs  and  performs  the 
activities  rather  than  as  C  incurs  a  liability 
to  R.  The  normal  time  period  between  the 
time  that  both  C  and  R  incur  five  percent  of 
the  costs  allocable  to  the  crane  and  the  time 
that  R  completes  the  component  is  five 
months.  C  normally  requires  an  additional 
eight  months  to  complete  production  of  the 
crane  after  receiving  the  integral  component 
from  R.  C's  crane  is  em  item  of  a  type  that 
normally  requires  more  than  12  months  to 
complete  under  paragraph  (c)  of  this  section 
because  the  production  period  bom  the  time 
that  both  C  and  R  incur  five  percent  of  the 
costs  allocable  to  the  crane  until  the  time  that 
production  of  the  crane  is  complete  is 
normally  13  months. 

Example  3.  12-month  rule — duration  of 
contract.  The  facts  are  the  same  as  in 
Example  2,  except  that  C  enters  into  a  sales 
contract  with  B  on  December  31,  2001  (the 
last  day  of  C's  taxable  year),  and  delivers  a 
completed  crane  to  B  on  February  1,  2002. 
C's  contract  with  B  is  a  long-term  contract 
under  paragraph  (a)(2)  of  this  section  because 
the  contract  is  not  completed  in  the 
contracting  year,  2001 ,  and  the  crane  is  an 
item  that  normally  requires  more  than  12 
calendar  months  to  complete  (regardless  of 
the  duration  of  the  contract). 

Example  4.  12-month  rule — normal  time  to 
complete.  The  facts  are  the  same  as  in 
Example  2,  except  that  C  (and  R)  actually 
complete  B's  crane  in  only  10  calendar 
months.  The  contract  is  a  long-term  contract 
because  the  normal  time  to  complete  a  crane, 
not  the  actual  time  to  complete  a  crane,  is  the 
relevant  criterion  for  determining  whether  an 
item  is  subject  to  paragraph  (a)(2)  of  this 
section. 

Example  5.  Normal  time  to  complete.  C 
enters  into  a  multi-unit  contract  to  produce 


four  units  of  an  item.  C  does  not  anticipate 
producing  any  additional  units  of  the  item. 
C  expects  to  perform  the  research,  design, 
and  development  that  are  directly  allocable 
to  the  particular  item  and  to  produce  the  first 
unit  in  the  first  24  months.  C  reasonably 
expects  the  production  period  for  each  of  the 
three  remaining  units  will  be  3  months.-This 
contract  is  not  a  contract  that  involves  the 
manufacture  of  an  item  that  normally 
requires  more  than  12  months  to  complete 
because  the  normal  time  to  complete  the  item 
is  3  months.  However,  the  contract  does  not 
satisfy  the  90-day  safe  harbor  for  unique 
items  because  the  normal  time  to  complete 
the  first  unit  of  this  item  exceeds  90  days. 
Thus,  the  contract  might  involve  the 
manufacture  of  a  unique  item  depending  on 
the  facts  and  circumstances. 

§  1 .460-3    Long-term  construction 
contracts. 

(a)  In  general.  Section  460  generally 
requires  a  taxpayer  to  determine  the 
income  from  a  long-term  construction 
contract  using  the  percentage-of- 
completion  method  described  in 

§  1.460-4(b)  (PCM).  A  contract  not 
completed  in  the  contracting  year  is  a 
long-term  construction  contract  if  it 
involves  the  building,  construction, 
reconstruction,  or  rehabilitation  of  real 
property;  the  installation  of  an  integral 
component  to  real  property;  or  the 
improvement  of  real  property 
(collectively  referred  to  as  construction). 
Real  property  means  land,  buildings, 
and  inherently  permanent  structures,  as 
defined  in  §  1.263A-8(c)(3),  such  as 
roadways,  dams,  and  bridges.  Real 
property  does  not  include  vessels, 
offshore  drilling  platforms,  or  unsevered 
natural  products  of  land.  An  integral 
component  to  real  property  includes 
property  not  produced  at  the  site  of  the 
real  property  but  intended  to  be 
permanently  affixed  to  the  real  property, 
such  as  elevators  and  central  heating 
and  cooling  systems.  Thus,  for  example, 
a  contract  to  install  an  elevator  in  a 
building  is  a  construction  contract 
because  a  building  is  real  property,  but 
a  contract  to  install  an  elevator  in  a  ship 
is  not  a  construction  contract  because  a 
ship  is  not  real  property. 

(b)  Exempt  construction  contracts — 
[1]  In  general.  The  general  requirement 
to  use  the  PCM  and  the  cost  allocation 
rules  described  in  §  1.460-5(b)  or  (c) 
does  not  apply  to  any  long-term 
construction  contract  described  in  this 
paragraph  (b)  (exempt  construction 
contract).  Exempt  construction  contract 
means  any — 

(i)  Home  construction  contract;  and 
(ii)  Other  construction  contract  that  a 
taxpayer  estimates  (when  entering  into 
the  contract)  will  be  completed  within 
2  years  of  the  contract  commencement 
date,  provided  the  taxpayer  satisfies  the 


$10,000,000  gross  receipts  test  described 
in  paragraph  (b)(3)  of  this  section. 

(2)  Home  construction  contract— {i)  In 
general.  A  long-term  construction 
contract  is  a  home  construction  contract 
if  a  taxpayer  (including  a  subcontractor 
working  for  a  general  contractor) 
reasonably  expects  to  attribute  80 
percent  or  more  of  the  estimated  total 
allocable  contract  costs  (including  the 
cost  of  land,  materials,  and  services), 
determined  as  of  the  close  of  the 
contracting  year,  to  the  construction 
of— 

(A)  Dwelling  units,  as  defined  in 
section  168(e)(2)(A)(ii)(I),  contained  in 
buildings  containing  4  or  fewer 
dwelling  units  (including  buildings 
with  4  or  fewer  dwelling  units  that  also 
have  commercial  units);  and 

(B)  Improvements  to  real  property 
directly  related  to,  and  located  at  the 
site  of,  the  dwelling  units. 

(ii)  Townhouses  and  rowhouses.  Each 
townhouse  or  rowhouse  is  a  separate 
building. 

(iii)  Common  improvements.  A 
taxpayer  includes  in  the  cost  of  the 
dwelling  units  their  allocable  share  of 
the  cost  that  the  taxpayer  reasonably 
expects  to  incur  for  any  common 
improvements  (e.g.,  sewers,  roads, 
clubhouses)  that  benefit  the  dwelling 
units  and  that  the  taxpayer  is 
contractually  obligated,  or  required  by 
law,  to  construct  within  the  tract  or 
tracts  of  land  that  contain  the  dwelling 
units. 

(iv)  Mixed  use  costs.  If  a  contract 
involves  the  construction  of  both 
conunercial  units  and  dwelling  imits 
within  the  same  building,  a  taxpayer 
must  allocate  the  costs  among  the 
conunercial  units  and  dwelling  units 
using  a  reasonable  method  or 
combination  of  reasonable  methods, 
such  as  specific  identification,  square 
footage,  or  fair  market  value. 

(3)  $10,000,000  gross  receipts  test—{i) 
In  general.  Except  as  otherwise 
provided  in  paragraphs  (b)(3)(ii)  and 
(iii)  of  this  section,  the  $10,000,000 
gross  receipts  test  is  satisfied  if  a 
taxpayer's  (or  predecessor's)  average 
annual  gross  receipts  for  the  3  taxable 
years  preceding  the  contracting  year  do 
not  exceed  $10,000,000,  as  determined 
using  the  principles  of  the  gross  receipts 
test  for  small  resellers  imder  §  1.263A- 
3(b). 

(ii)  Single  employer.  To  apply  the 
gross  receipts  test,  a  taxpayer  is  not 
required  to  aggregate  the  gross  receipts 
of  persons  treated  as  a  single  employer 
solely  under  section  414(m)  and  any 
regulations  prescribed  imder  section 
414. 

(iii)  Attribution  of  gross  rece/pfs.  A 
taxpayer  must  aggregate  a  proportionate 
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share  of  the  construction-related  gross 
receipts  of  any  person  that  has  a  five 
percent  or  greater  interest  in  the 
taxpayer.  In  addition,  a  taxpayer  must 
aggregate  a  proportionate  share  of  the 
construction-related  gross  receipts  of 
any  person  in  which  the  taxpayer  has  a 
five  percent  or  greater  interest.  For  this 
purpose,  a  taxpayer  must  determine 
ownership  interests  as  of  the  first  day  of 
the  taxpayer's  contracting  year  and  must 
include  indirect  interests  in  any 
-  corporation,  partnership,  estate,  trust,  or 
sole  proprietorship  according  to 
principles  similar  to  the  constructive 
ownership  rules  imder  sections  1563(e), 
{f)(2).  and  (f)(3)(A).  However,  a  taxpayer 
is  not  required  to  aggregate  imder  this 
paragraph  (b)(3){iii)  any  construction- 
related  gross  receipts  required  to  be 
aggregated  under  paragraph  {b)(3)(i)  of 
this  section. 

(c)  Residential  construction  contmcts. 
A  taxpayer  may  determine  the  income 
from  a  long-term  construction  contract 
that  is  a  residential  construction 
contract  using  either  the  PCM  or  the 
percentage-of-completion/capitalized- 
cost  method  fPCCM)  of  accounting 
described  in  §  1.46a-4(e).  A  residential 
construction  contract  is  a  home 
construction  contract,  as  defined  in 
paragraph  (b)(2)  of  this  section,  except 
that  the  building  or  buildings  being 
constructed  contain  more  than  4 
dwelling  units. 

Par.  7.  Section  1.460-4  is  amended  by 
adding  paragraphs  (a)  through  (i)  to  read 
as  follows: 

§1.460-4    MettKXte  of  accounting  for  long- 
tarm  contract*. 

(a)  Overview.  This  section  prescribes 
permissible  methods  of  accounting  for 
long-term  contracts.  Paragraph  (b)  of 
this  section  describes  the  percentage-of- 
completion  method  under  section 
460(b)  (PCM)  that  a  taxpayer  generally 
must  use  to  determine  the  income  from 
a  long-term  contract.  Paragraph  (c)  of 
this  section  lists  permissible  methods  of 
accounting  for  exempt  construction 
contracts  described  in  §  1.460-3(b)(l) 
and  describes  the  exempt-contract 
percentage-of-completion  method 
(EPCM).  Paragraph  (d)  of  this  section 
describes  the  completed-contract 
method  (CCM).  which  is  one  of  the 
permissible  methods  of  accounting  for 
exempt  construction  contracts. 
Paragraph  (e)  of  this  section  describes 
the  percentage-of-completion/ 
capitalized-cost  method  (PCCM),  which 
is  a  permissible  method  of  accounting 
for  qualified  ship  contracts  described  in 
§  1.460-2(d)  and  residential 
construction  contracts  described  in 
§  1.460-3(c).  Paragraph  (f)  of  this  section 
provides  rules  for  determining  the 


alternative  minimum  taxable  income 
(AMTI)  bom  long-term  contracts  that 
are  not  exempted  under  section  56. 
Paragraph  (g)  of  this  section  provides 
rules  concerning  consistency  in 
methods  of  accounting  for  long-term 
contracts.  Paragraph  (h)  of  this  section 
provides  examples  illustrating  the 
principles  of  this  section.  Paragraph  (j) 
of  this  section  provides  rules  for 
taxpayers  that  file  consolidated  tax 
retiims. 

(b)  Percentage-of-completion 
method — (1)  In  general.  Under  the  PCM, 
a  taxpayer  generally  must  include  in 
income  the  portion  of  the  total  contract 
price,  as  defined  in  paragraph  (b)(4)(i)  of 
this  section,  that  corresponds  to  the 
percentage  of  the  entire  contract  that  the 
taxpayer  has  completed  during  the 
taxable  year.  The  percentage  of 
completion  must  be  determined  by 
comparing  allocable  contract  costs 
incurred  with  estimated  total  allocable 
contract  costs.  Thus,  the  taxpayer 
includes  a  portion  of  the  total  contract 
price  in  gross  income  as  the  taxpayer 
inciurs  allocable  contract  costs. 

(2)  Computations.  To  determine  the 
income  from  a  long-term  contract,  a 
taxpayer — 

(i)  Computes  the  completion  factor  for 
the  contract,  which  is  the  ratio  of  the 
cumulative  allocable  contract  costs  that 
the  taxpayer  has  incurred  through  the 
end  of  the  taxable  year  to  the  estimated 
total  allocable  contract  costs  that  the 
taxpayer  reasonably  expects  to  incur 
under  the  contract; 

(ii)  Computes  the  amount  of 
cumulative  gross  receipts  from  the 
contract  by  multiplying  the  completion 
factor  by  the  total  contract  price; 

(iii)  Computes  the  amount  of  current- 
year  gross  receipts,  which  is  the 
difference  between  the  amount  of 
cumulative  gross  receipts  for  the  current 
taxable  year  and  the  amount  of 
ciunulative  gross  receipts  for  the 
immediately  preceding  taxable  year  (the 
difference  can  be  a  positive  or  negative 
number);  and 

(iv)  Takes  both  the  current-year  gross 
receipts  and  the  allocable  contract  costs 
incurred  during  the  current  year  into 
account  in  computing  taxable  income. 

(3)  Post-completion-year  income.  If  a 
taxpayer  has  not  included  the  total 
contract  price  in  gross  income  by  the 
completion  year,  as  defined  in  §  1 .460- 
1(b)(6),  the  taxpayer  must  include  the 
remaining  portion  of  the  total  contract 
price  in  gross  income  for  the  taxable 
year  following  the  completion  year.  For 
the  treatment  of  post-completion  costs, 
see  paragraph  (b)(5)(v)  of  this  section. 
See  §  1.460-6(c)(l)(ii)  for  application  of 
the  look-back  method  as  a  result  of 
adjustments  to  total  contract  price. 


(4)  Total  contract  price — (i)  In 
general — (A)  Definition.  Total  contract 
price  means  the  amount  that  a  taxpayer 
reasonably  expects  to  receive  under  a 
long-term  contract,  including  holdbacks, 
retainages,  and  cost  reimbursements. 
See  §  1.460-^(c)(l)(ii)  and  (2)(vi)  for 
application  of  the  look-back  method  as 
a  result  of  changes  in  total  contract 
price. 

(B)  Ck>ntingent  compensation.  Any   . 
amount  related  to  a  contingent  right 
under  a  contract,  such  as  a  bonus, 
award,  incentive  payment,  and  amount 
in  dispute,  is  included  in  total  contract 
price  as  soon  as  the  taxpayer  can 
reasonably  predict  that  the  amoimt  wiU 
be  earned,  even  if  the  all  events  test  has 
not  yet  been  met.  For  example,  if  a 
bonus  is  payable  to  a  taxpayer  for 
meeting  an  early  completion  date,  the 
bonus  is  includible  in  total  contract 
price  at  the  time  and  to  the  extent  that 
the  taxpayer  can  reasonably  predict  the 
achievement  of  the  corresponding 
objective.  Similarly,  a  portion  of  the 
contract  price  that  is  in  dispute  is 
includible  in  total  contract  price  at  the 
time  and  to  the  extent  that  the  taxpayer 
can  reasonably  predict  that  the  dispute 
will  be  resolved  in  the  taxpayer's  favor 
(regardless  of  when  the  taxpayer 
actually  receives  payment  or  when  the 
dispute  is  finally  resolved).  Total 
contract  price  does  not  include 
compensation  that  might  be  earned 
under  any  other  agreement  that  the 
taxpayer  expects  to  obtain  frtim  the 
same  customer  [e.g.,  exercised  option  or 
follow-on  contract)  if  that  other 
agreement  is  not  aggregated  under 

§  1. 460-1  (e).  For  the  purposes  of  this 
paragraph  (b)(4)(i)(B),  a  taxpayer  can 
reasonably  predict  that  an  amount  of 
contingent  income  will  be  earned  not 
later  than  when  the  taxpayer  includes 
that  amount  in  income  for  financial 
reporting  purposes  under  generally 
accepted  accounting  principles.  If  a 
taxpayer  has  not  included  an  amoimt  of 
contingent  compensation  in  total 
contract  price  imder  this  paragraph 
fb)(4)(i)  by  the  taxable  year  following 
the  completion  year,  the  taxpayer  must 
accoimt  for  that  amoimt  of  contingent 
compensation  usiiig  a  permissible 
method  of  accounting.  If  it  is 
determined  after  the  taxable  year 
follovtring  the  completion  year  that  an 
amount  included  in  total  contract  price 
will  not  be  earned,  the  taxpayer  should 
deduct  that  amount  in  the  year  of  the 
determination. 

(C)  Non-long-term  contract  activities. 
Total  contract  price  includes  an 
allocable  share  of  the  gross  receipts 
attributable  to  a  non-long-term  contract 
activity,  as  defined  in  §  1.460-1  (d)(2),  if 
the  activity  is  incident  to  or  necessary 
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for  the  manufacture,  building, 
installation,  or  construction  of  the 
subject  matter  of  the  long-term  contract. 
Total  contract  price  also  includes 
amounts  reimbursed  for  independent 
research  and  development  expenses  (as 
defined  in  §  1.460-l(b)(9)),  or  for 
bidding  and  proposal  costs,  under  a 
fiederal  or  cost-plus  long-term  contract 
(as  defined  in  section  460(d)),  regardless 
of  whether  the  research  and 
development,  or  bidding  and  proposal, 
activities  are  incident  to  or  necessary  for 
the  performance  of  that  long-term 
contract. 

(ii)  Estimating  total  contract  price.  A 
taxpayer  must  estimate  the  total  contract 
price  based  upon  all  the  facts  and 
circumstances  known  as  of  the  last  day 
of  the  taxable  year.  For  this  purpose,  an 
event  that  occurs  after  the  end  of  the 
taxable  year  must  be  taken  into  account 
if  its  occurrence  was  reasonably 
predictable  and  its  income  was  subject 
to  reasonable  estimation  as  of  the  last 
day  of  that  taxable  year. 

(5)  Completion  factor— {i)  Allocable 
contract  costs.  A  taxpayer  must  use  a 
cost  allocation  method  permitted  under 
either  §  1.460-5  (b)  or  (c)  to  determine 
the  amount  of  cumulative  allocable 
contract  costs  and  estimated  total 
allocable  contract  costs  that  are  used  to 
determine  a  contract's  completion 
factor.  Allocable  contract  costs  include 
a  reimbursable  cost  that  is  allocable  to 
the  contract. 

(ii)  Cumulative  allocable  contract 
costs.  To  determine  a  contract's 
completion  factor  for  a  taxable  year,  a 
taxpayer  must  take  into  account  the 
cumulative  allocable  contract  costs  that 
have  been  incurred,  as  defined  in 
§  1.460-l(b)(8),  through  the  end  of  the 
taxable  year. 

(iii)  Estimating  total  allocable 
contract  costs.  A  taxpayer  must  estimate 
total  allocable  contract  costs  for  each 
long-term  contract  based  upon  all  the 
facts  and  circumstances  known  as  of  the 
last  day  of  the  taxable  year.  For  this 
purpose,  an  event  that  occurs  after  the 
end  of  the  taxable  year  must  be  taken 
into  account  if  its  occurrence  was 
reasonably  predictable  and  its  cost  was 
subject  to  reasonable  estimation  as  of 
the  last  day  of  that  taxable  year.  To  be 
considered  reasonable,  an  estimate  of 
total  allocable  contract  costs  must 
include  costs  attributable  to  delay, 
rework,  change  orders,  technology  or 
design  problems,  or  other  problems  that 
reasonably  can  be  predicted  considering 
the  nature  of  the  contract  and  prior 
experience.  However,  estimated  total 
allocable  contract  costs  do  not  include 
any  contingency  allowance  for  costs 
that,  as  of  the  end  of  the  taxable  year, 
are  not  reasonably  predicted  to  be 


incurred  in  the  performance  of  the 
contract.  For  example,  estimated  total 
allocable  contract  costs  do  not  include 
any  costs  attributable  to  factors  not 
reasonably  predictable  at  the  end  of  the 
taxable  year,  such  as  third-party 
litigation,  extreme  weather  conditions, 
strikes,  and  delays  in  securing  required 
permits  and  licenses.  In  addition,  the 
estimated  costs  of  performing  other 
agreements  that  are  not  aggregated  with 
the  contract  under  §  1. 460-1  (e)  that  the 
taxpayer  expects  to  incur  with  the  same 
customer  (e.g.,  follow-on  contracts)  are 
not  included  in  estimated  total  allocable 
contract  costs  for  the  initial  contract. 

(iv)  Pre-contracting-year  costs.  If  a 
taxpayer  reasonably  expects  to  enter 
into  a  long-term  contract  in  a  future 
taxable  year,  the  taxpayer  must 
capitalize  all  costs  incurred  prior  to 
entering  into  the  contract  that  will  be 
allocable  to  that  contract  {e.g.,  bidding 
and  proposal  costs).  A  taxpayer  is  not 
required  to  compute  a  completion 
factor,  or  to  include  in  gross  income  any 
amount,  related  to  allocable  contract 
costs  for  any  taxable  year  ending  before 
the  contracting  year  or,  if  applicable,  the 
10-percent  year  defined  in  paragraph 
(b)(6)(i)  of  this  section.  In  that  year,  the 
taxpayer  is  required  to  compute  a 
completion  factor  that  includes  all 
allocable  contract  costs  that  have  been 
incurred  as  of  the  end  of  that  taxable 
year  (whether  previously  capitalized  or 
deducted)  and  to  take  into  account  in 
computing  taxable  income  the  related 
gross  receipts  and  the  prpviously 
capitalized  allocable  contract  costs.  If. 
howeveri  a  taxpayer  determines  in  a 
subsequent  year  that  it  will  not  enter 
into  the  long-term  contract,  the  taxpayer 
must  account  for  these  pre-contracting- 
year  costs  in  that  year  (e.g.,  as  a 
deduction  or  an  inventoriable  cost) 
using  the  appropriate  rules  contained  in 
other  sections  of  the  Code  or 
regulations. 

(v)  Post-completion-year  costs.  If  a 
taxpayer  incurs  an  allocable  contract 
cost  after  the  completion  year,  the 
taxpayer  must  account  for  that  cost 
using  a  permissible  method  of 
accounting.  See  §  1.460-6(c)(l)(ii)  for 
application  of  the  look-back  method  as 
a  result  of  adjustments  to  allocable 
contract  costs. 

(6)  10-percent  method — (I)  In  general. 
Instead  of  determining  the  income  from 
a  long-term  contract  beginning  with  the 
contracting  year,  a  taxpayer  may  elect  to 
use  the  10-percent  method  under 
section  460(b)(5).  Under  the  10-percent 
method,  a  taxpayer  does  not  include  in 
gross  income  any  amount  related  to 
allocable  contra^ct  costs  until  the  taxable 
year  in  which  the  taxpayer  has  incurred 
at  least  10  percent  of  the  estimated  total 


allocable  contract  costs  (10-percent 
year).  A  taxpayer  must  treat  costs 
incurred  before  the  10-percent  year  as 
pre-contracting-year  costs  described  in 
paragraph  (b)(5)(iv)  of  this  section. 

[ii]  Election.  A  taxpayer  makes  an 
election  under  this  paragraph  (b)(6)  by 
using  the  10-percent  method  for  all 
long-term  contracts  entered  into  during 
the  taxable  year  of  the  election  on  its 
original  fiederal  income  tax  return  for 
the  election  year.  This  election  is  a 
method  of  accounting  and,  thus,  applies 
to  all  long-term  contracts  entered  into 
during  and  after  the  taxable  year  of  the 
election.  An  electing  taxpayer  must  use 
the  10-percent  method  to  apply  the 
look-back  method  under  §  1.460-6  and 
to  determine  alternative  minimum 
taxable  income  under  paragraph  (f)  of 
this  section.  This  election  is  not 
available  if  a  taxpayer  uses  the 
simplified  cost-to-cost  method 
described  in  §  1.460-5(c)  to  compute  the 
completion  factor  of  a  long-term 
contract. 

(7)  Terminated  contract— (i)  Reversal 
of  income.  If  a  long-term  contract  is 
terminated  before  completion  and,  as  a 
result,  the  taxpayer  retains  owTiership  of 
the  property  that  is  the  subject  matter  of 
that  contract,  the  taxpayer  must  reverse 
the  transaction  in  the  taxable  year  of 
termination.  To  reverse  the  transaction, 
the  taxpayer  reports  a  loss  (or  gain) 
equal  to  the  cumulative  allocable 
contract  costs  reported  under  the 
contract  in  all  prior  taxable  years  less 
the  cumulative  gross  receipts  reported 
under  the  contract  in  all  prior  taxable 
years. 

(ii)  Adjusted  basis.  As  a  result  of 
reversing  the  transaction  under 
paragraph  (b)(7)(i)  of  this  section,  a 
taxpayer  will  have  an  adjusted  basis  in 
the  retained  property  equal  to  the 
cumulative  allocable  contract  costs 
reported  under  the  contract  in  all  prior 
taxable  years.  However,  if  the  taxpayer 
received  and  retains  any  consideration 
or  compensation  from  the  customer,  the 
taxpayer  must  reduce  the  adjusted  basis 
in  the  retained  property  (but  not  below 
zero)  by  the  fair  market  value  of  that 
consideration  or  compensation.  To  the 
extent  that  the  amount  of  the 
consideration  or  compensation 
described  in  the  preceding  sentence 
exceeds  the  adjusted  basis  in  the 
retained  property,  the  taxpayer  must 
include  the  excess  in  gross  income  for 
the  taxable  year  of  termination. 

(iii)  Look-back  method.  The  look-back 
method  does  not  apply  to  a  terminated 
contract  that  is  subject  to  this  paragraph 
(b)(7). 

(c)  Exempt  contract  methods — (1)  In 
general.  An  exempt  contract  method 
means  the  method  of  accounting  that  a 
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taxpayer  must  use  to  accoimt  for  all  its 
long-term  contracts  (and  any  portion  of 
a  long-term  contract)  that  are  exempt 
from  the  requirements  of  section  460(a). 
Thus,  an  exempt  contract  method 
applies  to  exempt  construction 
contracts,  as  defined  in  §  1.460-3(b);  the 
non-PCM  portion  of  a  qualified  ship 
contract,  as  defined  in  §  1.460-2(ci);  and 
the  non-PCM  portion  of  a  residential 
construction  contract,  as  defined  in 
§  1.460-3(c).  Permissible  exempt 
contract  methods  include  the  PCM,  the 
EPCM  described  in  paragraph  {c)(2)  of 
this  section,  the  CCM  described  in 
paragraph  (d)  of  this  section,  or  any 
other  permissible  method.  See  section 
446. 

(2)  Exempt-contract  percentage-of- 
completion  method — (i)  In  general. 
Similar  to  the  PCM  described  in 
paragraph  (b)  of  this  section,  a  taxpayer 
using  the  EPCM  generally  must  include 
in  income  the  portion  of  the  total 
contract  price,  as  described  in  paragraph 
(b)(4)  of  this  section,  that  corresponds  to 
the  percentage  of  the  entire  contract  that 
the  taxpayer  has  completed  during  the 
taxable  year.  However,  under  the  EPCM, 
the  percentage  of  completion  may  be 
determined  as  of  the  end  of  the  taxable 
year  by  using  any  method  of  cost 
comparison  (such  as  comparing  direct 
labor  costs  incurred  to  date  to  estimated 
total  direct  labor  costs)  or  by  comparing 
the  work  performed  on  the  contract  with 
the  estimated  total  work  to  be 
performed,  rather  than  by  using  the 
cost-to-cost  comparison  required  by 
paragraphs  (b)(2)(i)  and  (5)  of  this 
section,  provided  such  method  is  used 
consistently  and  clearly  reflects  income. 
In  addition,  paragraph  (b)(3)  of  this 
section  (regarding  post-completion-year 
income),  paragraph  (b)(6)  of  this  section 
(regarding  the  10- percent  method)  and 
§  1.460-6  (regarding  the  look-back 
method)  do  not  apply  to  the  EPCM. 

(ii)  Determination  of  work  performed. 
For  purposes  of  the  EPCM,  the  criteria 
used  to  compare  the  work  performed  on 
a  contract  as  of  the  end  of  die  taxable 
year  with  the  estimated  total  work  to  be 
performed  must  clearly  reflect  the 
earning  of  income  with  respect  to  the 
contract.  For  example,  in  the  case  of  a 
roadbuilder,  a  standard  of  completion 
solely  based  on  miles  of  roadway 
completed  in  a  case  where  the  terrain  is 
substantially  different  may  not  clearly 
reflect  the  earning  of  income  with 
respect  to  the  contract. 

(d)  Completed-contract  method — (1) 
In  general.  Except  as  otherwise 
provided  in  paragraph  (d)(4)  of  this 
section,  a  taxpayer  using  the  CCM  to 
account  for  a  long-term  contract  must 
take  into  account  in  the  contract's 
completion  year,  as  defined  in  §  1.460- 


1(b)(6),  the  gross  contract  price  and  all 
allocable  contract  costs  incurred  by  the 
completion  year.  A  taxpayer  may  not 
treat  the  cost  of  any  materials  and 
supplies  that  are  allocated  to  a  contract, 
but  actually  remain  on  hand  when  the 
contract  is  completed,  as  an  allocable 
contract  cost. 

(2)  Post-completion-year  income  and 
costs.  If  a  taxpayer  has  not  included  an 
item  of  contingent  compensation  (i.e., 
amounts  for  which  the  all  events  test 
has  not  been  satisfied)  in  gross  contract 
price  under  paragraph  (d)(3)  of  this 
section  by  the  completion  year,  the 
taxpayer  must  accoimt  for  this  item  of 
contingent  compensation  using  a 
permissible  method  of  accounting.  If  a 
taxpayer  incurs  an  allocable  contract 
cost  after  the  completion  year,  the 
taxpayer  must  account  for  that  cost 
using  a  permissible  method  of 
accounting. 

(3)  Gross  contract  price.  Gross 
contract  price  includes  all  amounts 
(including  holdbacks,  retainages,  and 
reimbursements)  that  a  taxpayer  is 
entitled  by  law  or  contract  to  receive, 
whether  or  not  the  amoimts  are  due  or 
have  been  paid.  In  addition,  gross 
contract  price  includes  all  bonuses, 
awards,  and  incentive  payments,  such 
as  a  bonus  for  meeting  an  early 
completion  date,  to  the  extent  the  all 
events  test  is  satisfied.  If  a  taxpayer 
performs  a  non-long-term  contract 
activity,  as  defined  in  §  1.460-1  (d)(2), 
that  is  incident  to  or  necessary  for  the 
manufacture,  building,  installation,  or 
construction  of  the  subject  matter  of  one 
or  more  of  the  taxpayer's  long-term 
contracts,  the  taxpayer  must  include  an 
allocable  share  of  the  gross  receipts 
attributable  to  that  activity  in  the  gross 
contract  price  of  the  contract(s) 
benefitted  by  that  activity.  Gross 
contract  price  also  includes  amounts 
reimbursed  for  independent  research 
and  development  expenses  (as  defined 
in  §  1.460-l(b)(9)),  or  bidding  and 
proposal  costs,  under  a  federal  or  cost- 
plus  long-term  contract  (as  defined  in 
section  460(d)),  regardless  of  whether 
the  research  and  development,  or 
bidding  and  proposal,  activities  are 
incident  to  or  necessary  for  the 
performance  of  that  long-term  contract. 

(4)  Contracts  with  disputed  claims — 
(i)  In  general.  The  special  rules  in  this 
paragraph  (d)(4)  apply  to  a  long-term 
contract  accounted  for  using  the  CCM 
with  a  dispute  caused  by  a  customer's 
requesting  a  reduction  of  the  gross 
contract  price  or  the  performance  of 
additional  work  under  the  contract  or  by 
a  taxpayer's  requesting  an  increase  in 
gross  contract  price,  or  both,  on  or  after 
the  date  a  taxpayer  has  tendered  the 


subject  matter  of  the  contract  to  the 
customer. 

(ii)  Taxpayer  assured  of  profit  or  loss. 
If  the  disputed  amoimt  relates  to  a 
customer's  claim  for  either  a  reduction 
in  price  or  additional  work  and  the 
taxpayer  is  assured  of  either  a  profit  or 
a  loss  on  a  long-term  contract  regardless 
of  the  outcome  of  the  dispute,  the  gross 
contract  price,  reduced  (but  not  below 
zero)  by  the  amount  reasonably  in 
dispute,  must  be  taken  into  account  in 
the  completion  year.  If  the  disputed 
amount  relates  to  a  taxpayer's  claim  for 
an  increase  in  price  and  the  taxpayer  is 
assured  of  either  a  profit  or  a  loss  on  a 
long-term  contract  regardless  of  the 
outcome  of  the  dispute,  the  gross 
contract  price  must  be  taken  into 
account  in  the  completion  year.  If  the 
taxpayer  is  assured  a  profit  on  the 
contract,  all  allocable  contract  costs 
incurred  by  the  end  of  the  completion 
year  are  taken  into  account  in  that  year. 
If  the  taxpayer  is  assured  a  loss  on  the 
contract,  all  allocable  contract  costs 
inciured  by  the  end  of  the  completion 
year,  reduced  by  the  amount  reasonably 
in  dispute,  are  taken  into  account  in  the 
completion  year. 

(iii)  Taxpayer  unable  to  determine 
profit  or  loss.  If  the  amount  reasonably 
in  dispute  affects  so  much  of  the  gross 
contract  price  or  allocable  contract  costs 
that  a  taxpayer  cannot  determine 
whether  a  profit  or  loss  ultimately  will 
be  realized  from  a  long-term  contract, 
the  taxpayer  may  not  take  any  of  the 
gross  contract  price  or  allocable  contract 
costs  into  account  in  the  completion 
year. 

(iv)  Dispute  resolved.  Any  part  of  the 
gross  contract  price  and  any  allocable 
contract  costs  that  have  not  been  taken 
into  account  because  of  the  principles 
described  in  paragraph  (d)(4)(i),  (ii),  or 
(iii)  of  this  section  must  be  taken  into 
accoimt  in  the  taxable  year  in  which  the 
dispute  is  resolved.  If  a  taxpayer 
performs  additional  work  under  the 
contract  because  of  the  dispute,  the  term 
taxable  year  in  which  the  dispute  is 
resolved  means  the  taxable  year  the 
additional  work  is  completed,  rather 
than  the  taxable  year  in  which  the 
outcome  of  the  dispute  is  determined  by 
agreement,  decision,  or  otherwise. 

(e)  Percentage-of-completion/ 
capitalized-cost  method.  Under  the 
PCCM,  a  taxpayer  must  determine  the 
income  from  a  long-term  contract  using 
the  PCM  for  the  applicable  percentage  of 
the  contract  and  its  exempt  contract 
method,  as  defined  in  paragraph  (c)  of 
this  section,  for  the  remaining 
percentage  of  the  contract.  For 
residential  construction  contracts 
described  in  §  1.460-3(c),  the  applicable 
percentage  is  70  percent,  and  the 
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remaining  percentage  is  30  percent.  For 
qualified  ship  contracts  described  in 
§  1.460-2(d),  the  applicable  percentage 
is  40  percent,  and  the  remaining 
percentage  is  60  percent. 

(f)  Alternative  minimum  taxable 
income — (1)  In  general.  Under  section 
S6(a)(3),  a  taxpayer  (not  exempt  from 
the  AMT  under  section  55(e))  must  use 
the  PCM  to  determine  its  AMTI  from 
any  long-tenn  contract  entered  into  on 
or  after  March  1, 1986.  that  is  not  a 
home  construction  contract,  as  defined 
in  §  1.460-3(b)(2).  For  AMTI  purposes, 
the  PCM  must  include  any  election 
under  paragraph  (b)(6)  of  this  section 
(concerning  the  10-percent  method)  or 
under  §  1.460-5(c)  (concerning  the 
simplified  cost-to-cost  method)  that  the 
taxpayer  has  made  for  regular  tax 
purposes.  For  exempt  construction 
contracts  described  in  §  1.460- 
3(b)(l)(ii),  a  taxpayer  must  use  the 
simplified  cost-to-cost  method  to 
determine  the  completion  factor  for 
AMTI  purposes.  Except  as  provided  in 
paragraph  (f)(2)  of  this  section,  a 
taxpayer  must  use  AMTI  costs  and 
AMTI  methods,  such  as  the  depreciation 
method  described  in  section  56(a)(1),  to 
determine  the  completion  factor  of  a 
long-term  contract  (except  a  home 
construction  contract)  for  AMTI 
purposes. 

(2)  Election  to  use  regular  completion 
factors.  Under  this  paragraph  (f)(2),  a 
taxpayer  may  elect  for  AMTI  purposes 
to  determine  the  completion  factors  of 
all  of  its  long-term  contracts  using  the 
methods  of  accounting  and  allocable 
contract  costs  used  for  regular  federal 
income  tax  purposes.  A  taxpayer  makes 
this  election  by  using  regular  methods 
and  regular  costs  to  compute  the 


completion  factors  of  all  long-term 
contracts  entered  into  during  the  taxable 
year  of  the  election  for  AMTI  purposes 
on  its  original  federal  income  tax  return 
for  the  election  year.  This  election  is  a 
method  of  accounting  and,  thus,  applies 
to  all  long-term  contracts  entered  into 
during  and  after  the  taxable  year  of  the 
election.  Although  a  taxpayer  may  elect 
to  compute  the  completion  factor  of  its 
long-term  contracts  using  regular 
methods  and  regular  costs,  an  election 
under  this  paragraph  (f)(2)  does  not 
eliminate  a  taxpayer's  obligation  to 
comply  with  the  requirements  of  section 
55  when  computing  AMTI.  For 
example,  although  a  taxpayer  may  elect 
to  use  the  depreciation  methods  used 
for  regular  tax  purposes  to  compute  the 
completion  &ctor  of  its  long-term 
contracts  for  AMTI  piuposes,  the 
taxpayer  must  use  the  depreciation 
methods  permitted  by  section  56  to 
compute  AMTI. 

(g)  Method  of  accounting.  A  taxpayer 
that  uses  the  PCM,  EPCM,  CCM,  PCCM, 
or  elects  the  10-percent  method  or 
special  AMTI  method  (or  changes  to 
another  method  of  accounting  with  the 
Commissioner's  consent)  must  apply  the 
method(s)  consistently  for  all  similarly 
classified  long-term  contracts,  until  the 
taxpayer  obtains  the  Commissioner's 
consent  under  section  446(e)  to  change 
to  another  method  of  accounting.  A 
taxpayer-initiated  change  in  method  of 
accounting  will  be  permitted  only  on  a 
cut-off  basis  (i.e.,  for  contracts  entered 
into  on  or  after  the  year  of  change),  and 
thus,  a  section  481(a)  adjustment  will 
not  be  permitted  or  required. 

(h)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 


Example  1 .  PCM — estimating  total  contract 
price.  C,  whose  taxable  year  ends  December 
31,  determines  the  income  firom  long-term 
contracts  using  the  PCM.  On  January  1,  2001. 
C  enters  into  a  contract  to  design  and 
jnanufacture  a  satellite  (a  unique  item).  The 
contract  provides  that  C  will  be  paid 
$10,000,000  for  deUvering  the  completed 
satellite  by  December  1,  2002.  The  contract 
also  provides  that  C  will  receive  a  $3,000,000 
bonus  for  delivering  the  satellite  by  July  1, 

2002,  and  an  additional  $4,000,000  bonus  if 
the  satellite  successfully  performs  its  mission 
for  five  years.  C  is  unable  to  reasonably 
predict  if  the  satellite  will  successfully 
perform  its  mission  for  five  years.  If  on 
December  31 ,  2001 ,  C  should  reasonably 
expect  to  deUver  the  satellite  by  July  1,  2002, 
the  estimated  total  contract  price  is 
$13,000,000  ($10,000,000  unit  price  + 
$3,000,000  production-related  bonus). 
Otherwise,  the  estimated  total  contract  price 
is  $10,000,000.  In  either  event,  the 
$4,000,000  bonus  is  not  includible  in  the 
estimated  total  contract  price  as  of  December 
31,  2001,  ttecause  C  is  unable  to  reasonably 
predict  that  the  satellite  will  successfully 
perform  its  mission  for  five  years. 

Example  2.  PCM — computing  income,  (i)  C, 
whose  taxable  year  ends  December  31, 
determines  the  income  from  long-term 
contracts  using  the  PCM.  During  2001,  C 
agrees  to  manufacture  for  the  customer,  B,  a 
unique  item  for  a  total  contract  price  of 
$1,000,000.  Under  C's  contract,  B  is  entitled 
to  retain  10  percent  of  the  total  contract  price 
until  it  accepts  the  item.  By  the  end  of  2001, 
C  has  incurred  $200,000  of  allocable  contract 
costs  and  estimates  that  the  total  allocable 
contract  costs  will  be  $800,000.  By  the  end 
of  2002,  C  has  mcurred  $600,000  of  allocable 
contract  costs  and  estimates  that  the  total 
allocable  contract  costs  will  be  $900,000.  In 

2003,  after  completing  the  contract,  C 
determines  that  the  actual  cost  to 
manufacture  the  item  was  $750,000. 

(ii)  For  each  of  the  taxable  years,  C's 
income  fix>m  the  contract  is  computed  as 
follows: 


Taxable  Year 

2001 

2002 

2003 

(A)  Cumulative  incurred  costs  

$200,000 
800,000 

$600,000 
900,000 

$750,000 
750,000 

(B)  Estimated  total  costs  

(C)  Completion  factor  (A)  +  (B) 

25.00% 

66.67% 

100  00% 

(D)  Total  contract  price 

1,000,000 

1,000,000 

1,000,000 

(E)  Cumulative  gross  receipts:  (C)  x  (D) 

250,000 
(0) 

666,667 
(250,000) 

1,000,000 
(666,667) 

(F)  Cumulative  gross  receipts  (prior  year)  

(G)  Current-year  gross  receipts 

250,000 

416,667 

333.333 

(H)  Cumulative  incurred  costs  

200,000 
(0) 

600,000 
(200,000) 

750  000 

(1)  Cumulative  incurred  costs  (prior  year) 

(600.000) 

(J)  Current-year  costs 

200,000 

400,000 

150,000 

(K)  Gross  income:  (G)  -  (J)  

$50,000 

$16,667 

$183,333 
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Example  3.  PCM — computing  income  with 
cost  sharing,  (i)  C,  whose  taxable  year  ends 
December  31,  determines  the  income  from 
long-term  contracts  using  the  PCM.  During 
2001,  C  enters  into  a  contract  to  manufacture 
a  unique  item.  The  contract  specifies  a  target 
price  of  SI  .000.000.  a  target  cost  of  $600,000, 
and  a  target  profit  of  $400,000.  C  and  B  will 
share  the  savings  of  any  cost  underrun 
(actual  total  incurred  cost  is  less  than  target 


cost)  and  the  additional  cost  of  any  cost 
overrun  (actual  total  incurred  cost  is  greater 
than  target  cost)  as  follows:  30  percent  to  C 
and  70  percent  to  B.  By  the  end  of  2001,  C 
has  incurred  S200,000  of  allocable  contract 
costs  and  estimates  that  the  total  allocable 
contract  costs  will  be  $600,000.  By  the  end 
of  2002,  C  has  incurred  $300,000  of  allocable 
contract  costs  and  estimates  that  the  total 
allocable  contract  costs  will  be  $400,000.  In 


2003,  after  completing  the  contract,  C 
determines  that  the  actual  cost  to 
manufacture  the  item  was  $700,000. 

(ii)  For  each  of  the  taxable  years,  C's 
income  from  the  contract  is  computed  as 
follows  (note  that  the  sharing  of  any  cost 
underrun  or  cost  overrun  is  reflected  as  an 
adjustment  to  C's  target  price  under 
paragraph  (b)(4)(i)  of  this  section): 


Taxable  Year 

2001 

2002 

2003 

(A\  Cumulative  incurrad  costs     .-. 

$200,000 
600,000 

$300,000 
400.000 

$700,000 

(B)  Estimated  total  costs 

700,000 

(C)  Completion  factor:  (A)  +  (B) 

33.33% 

75.00% 

100.00% 

(D^  Taroet  oiice 

$1,000,000 

$1,000,000 

$1,000,000 

(E)  Estimated  total  costs                       

600.000 
•600.000 

400,000 
600,000 

700.000 

(R  Taroet  costs  

600.000 

(G)  Cost  (undeiTun)/oveiTun:  (E)  -  (F)  , 

(H)  Adjustment  rate         

0 
70% 

(200,000) 
70% 

100,000 

70% 

l\)  Taroet  orice  adiustment  

0 

(140,000) 

70,000 

(J)  Total  contract  price:  (D)  +  (1) 

$1,000,000 

$860,000 

$1,070,000 

(K)  Cumulative  gross  receipts:  (C)  x  (J)  

(L)  Cumulative  gross  receipts  (prior  year): 

$333,333 
(0) 

$645,000 
(333,333) 

$1,070,000 
(645.000) 

(M)  Current-year  oross  recelDts  

333.333 

311,667 

425.000 

(N)  Cumulative  incurred  costs 

200.000 
(0) 

300.000 
(200.000) 

700,000 

(0)  Cumulative  incurred  costs  (prior  year):  

(300,000) 

(P)  Current-year  costs  ." 

200.000 

100,000 

400.000 

(Q)  Gross  income:  (M)  -  (P) 

$133,333 

$211,667 

$25,000 

Example  4.  PCM — 10  percent  method,  (i)  C, 
whose  taxable  year  ends  December  31, 
determines  the  income  from  long-term 
contracts  using  the  PCM.  In  November  2001 , 
C  agrees  to  manufacture  a  unique  item  for 
$1,000,000.  C  reasonably  estimates  that  the 
total  allocable  contract  costs  will  be 


$600,000.  By  December  31.  2001,  C  has 
received  $50,000  in  progress  payments  and 
incurred  $40,000  of  costs.  C  elects  to  use  the 
10  percent  method  effective  for  2001  and  all 
subsequent  taxable  years.  During  2002,  C 
receives  $500,000  in  progress  payments  and 
incurs  $260,000  of  costs.  In  2003,  C  incurs  an 


additional  $300,000  of  costs,  C  finishes 
manufocturing  the  item,  and  receives  the 
final  $450,000  payment. 

(ii)  For  each  of  the  taxable  years,  C's 
income  from  the  contract  is  computed  as 
follows: 


Taxable  Year 

2001 

2002 

2003 

(A)  Cumulative  Incuned  costs 

$40,000 
600,000 

$300,000 
600,000 

$600,000 

(B)  Estimated  total  costs 

600,000 

(C)  Completion  factor  (A)  +  (B)  

6.67% 

50.00% 

100.00% 

(D)  Total  contract  price 

1.000,000 

1.000.000 

1.000.000 

(E)  Cumulative  gross  receipts:  (C)  x  (D)*  

(F)  Cumulative  gross  receipts  (prior  year):  

0 

(0) 

500.000 
(0) 

1,000,000 
(500.000) 

(G)  Current-year  gross  receipts 

0 

500,000 

500.000 

(H)  Cumulative  incurred  costs 

0 
(0) 

300,000 
(0) 

600.000 

(1)  Cumulative  incurred  costs  (prior  year): 

(300.000) 

(J)  Current-year  costs 

0 

300.000 

300,000 

(K)  Gross  income:  (G)  -  (J) ;. 

$0 

$200,000 

$200,000 

'Unless  (C)  <10  percent 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2237 


•     Example  5.  PCM— contract  terminated.  C, 
whose  taxable  year  ends  December  31, 
determines  the  income  from  long-term 
contracts  using  the  PCM.  Diu-ing  2001,  C 
buys  land  and  begins  constructing  a  building 
that  will  contain  50  condominium  units  on 
that  land.  C  enters  into  a  contract  to  sell  one 
unit  in  this  condominium  to  B  for  $240,000. 
B  gives  C  a  $5,000  deposit  toward  the 
purchase  price.  By  the  end  of  2001,  C  has 
incurred  $50,000  of  allocable  contract  costs 
on  B's  unit  and  estimates  that  the  total 
allocable  contract  costs  on  B's  unit  will  be 
$150,000.  Thus,  for  2001.  C  reports  gross 
receipts  of  $80,000  ($50,000  -•-  $150,000  x 
$240,000).  current-year  costs  of  $50,000,  and 
gross  income  of  $30,000  ($80,000 — $50,000). 
In  2002,  after  C  has  incurred  an  additional 
$25,000  of  allocable  contract  costs  on  B's 
unit,  B  files  for  bankruptcy  protection  and 
defaults  on  the  contract  with  C,  who  is 
permitted  to  keep  B's  $5,000  deposit  as 
liquidated  damages.  In  2002,  C  reverses  the 
transaction  with  B  under  paragraph  (b)(7)  of 
this  section  and  reports  a  loss  of  $30,000 
($50,000-$80.000).  In  addition,  C  obtains  an 
adjusted  basis  in  the  unit  sold  to  B  of  $70,000 
($50,000  (current-year  costs  deducted  in 
2001)— $5,000  (B's  forfeited  deposit)  + 
$25,000  (current-year  costs  incurred  in  2002). 
C  may  not  apply  the  look-back  method  to  this 
contract  in  2002. 

Example  6.  CCM— contracts  with  disputes    . 
from  customer  claims.  In  2001.  C.  whose 
taxable  year  ends  December  31.  uses  the  CCM 
to  account  for  exempt  construction  contracts. 
C  enters  into  a  contract  to  construct  a  bridge 
for  B.  The  terms  of  the  contract  provide  for 
a  $1,000,000  gross  contract  price.  C  finishes 
the  bridge  in  2002  at  a  cost  of  $950,000. 
When  B  examines  the  bridge.  B  insists  that 
C  either  repaint  several  girders  or  reduce  the 
contract  price.  The  amount  reasonably  in 
dispute  is  $10,000.  In  2003.  C  and  B  resolve 
their  dispute,  C  repaints  the  girders  at  a  cost 
of  $6,000,  and  C  and  B  agree  that  the  contract 
price  is  not  to  be  reduced.  Because  C  is 
assured  a  profit  of  $40,000  ($1,000.000 — 
$10,000— $950,000)  in  2002  even  if  the 
dispute  is  resolved  in  B's  favor,  C  must  take 
this  $40,000  into  account  in  2002.  In  2003. 
C  will  earn  an  additional  $4,000  profit 
($1,000,000— $956,000— $40,000)  from  the 
contract  witli  B.  Thus.  C  must  take  into 
account  an  additional  $10,000  of  gross 
contract  price  and  $6,000  of  additional 
contract  costs  in  2003. 

Example  7.  CCM — contracts  with  disputes 
fivm  taxpayer  claims.  In  2003,  C,  whose 
taxable  year  ends  December  31,  uses  the  CCM 
to  account  for  exempt  construction  contracts. 
C  enters  into  a  contract  to  construct  a 
building  for  B.  The  terms  of  the  contract 
provide  for  a  $1,000,000  gross  contract  price. 
C  finishes  the  building  in  2004  at  a  cost  of 
$1,005,000.  B  examines  the  building  in  2004 
and  agrees  that  it  meets  the  contract's 
specifications:  however,  at  the  end  of  2004, 
C  and  B  are  unable  to  agree  on  the  merits  of 
C's  claim  for  an  additional  $10,000  for  items 
that  C  alleges  are  changes  in  contract 
specifications  and  B  alleges  are  within  the 
scope  of  the  contract's  original  specifications. 
In  2005,  B  agrees  to  pay  C  an  additional 
$2,000  to  satisfy  C's  claims  under  the 
contract.  Because  the  amount  in  dispute 


affects  so  much  of  the  gross  contract  price 
that  C  caimot  determine  in  2004  whether  a 
profit  or  loss  will  ultimately  be  realized.  C 
may  not  taken  any  of  the  gross  contract  price 
or  allocable  contract  costs  into  account  in 
2004.  C  must  take  into  account  $1,002,000  of 
gross  contract  price  and  $1,005,000  of 
allocable  contract  costs  in  2005. 

Example  8.  CCM — contracts  with  disputes 
from  taxpayer  and  customer  claims.  C. 
whose  taxable  year  ends  December  31.  uses 
the  CCM  to  account  for  exempt  construction 
contracts.  C  constructs  a  factory  for  B 
pursuant  to  a  long-term  contract.  Under  the 
terms  of  the  contract.  B  agrees  to  pay  C  a  total 
of  $1,000,000  for  construction  of  the  factory. 
C  finishes  construction  of  the  factory  in  2002 
at  a  cost  of  $1,020,000.  When  B  takes 
possession  of  the  factory  jmd  begins 
operations  in  December  2002,  B  is 
dissatisfied  with  the  location  and 
workmanship  of  certain  heating  ducts.  As  of 
the  end  of  2002.  C  contends  that  the  beating 
ducts  are  constructed  in  accordance  with 
contract  specifications.  The  amount  of  the 
gross  contract  price  reasonably  in  dispute 
with  respect  to  the  heating  ducts  is  $6,000. 
As  of  this  time,  C  is  claiming  $14,000  in 
addition  to  the  original  contract  price  for 
certain  changes  in  contract  specifications 
which  C  alleges  have  increased  his  costs.  B 
denies  that  these  changes  have  increased  C's 
cosU.  In  2003,  the  disputes  between  C  and 
B  are  resolved  by  performance  of  additional 
work  by  C  at  a  cost  of  $1,000  and  by  an 
agreement  that  the  contract  price  would  be 
revised  downward  to  $996,000.  Under  these 
circumstances.  C  must  include  in  his  gross 
income  for  2002.  $994,000  (the  gross  contract 
price  less  the  amount  reasonably  in  dispute 
because  of  B's  claim,  or  $1,000.000 — $6,000). 
In  2002,  C  must  also  take  into  account 
$1,000,000  of  allocable  contract  costs  (costs 
incurred  less  the  amounts  in  dispute 
attributable  to  both  B's  and  C's  claims,  or 
$1.020,000— $6,000— $14,000).  In  2003,  C 
must  take  into  account  an  additional  $2,000 
of  gross  contract  price  ($996,000 — $994,000) 
and  $21,000  of  allocable  contract  costs 
($1 ,021 ,000— $1 ,000,000). 

(i)  [Reserved] 

***** 

(k)  Mid-contract  change  in  taxpayer. 
[Reserved] 

Par.  8.  Section  1.460-5  is  added  to 
read  as  follows: 

§  1 .460-5    Cost  allocation  rules. 

(a)  Overview.  This  section  prescribes 
methods  of  allocating  costs  to  long-term 
contracts  accounted  for  using  the 
percentage-of-completion  method 
described  in  §  1.460-^(b}  (PCM),  the 
completed-contract  method  described  in 
§  1.460-4(d)  (CCM),  or  the  percentage- 
of-completion/capitalized-cost  method 
described  in  §  1.460-4(e)  (PCCM). 
Exempt  construction  contracts 
described  in  §  1.46(>-3(b}  accoimted  for 
using  a  method  other  than  the  PCM  or 
CCM  are  not  subject  to  the  cost 
allocation  rules  of  this  section  (other 
than  the  requirement  to  allocate 


production-period  interest  imder 
paragraph  (b)(2)(v)  of  this  section). 
Paragraph  (b)  of  this  section  describes 
the  regular  cost  allocation  methods  for 
contracts  subject  to  the  PCM.  Paragraph 

(c)  of  this  section  describes  an  elective 
simplified  cost  allocation  method  for 
contracts  subject  to  the  PCM.  Paragraph 

(d)  of  this  section  describes  the  cost 
allocation  methods  for  exempt 
construction  contracts  reported  using 
the  CCM.  Paragraph  (e)  of  this  section 
describes  the  cost  allocation  rules  for 
contracts  subject  to  the  PCCM. 
Paragraph  (f)  of  this  section  describes 
additional  rules  applicable  to  the  cost 
allocation  methods  described  in  this 
section.  Paragraph  (g)  of  this  section 
provides  rules  concerning  consistency 
in  method  of  allocating  costs  to  long- 
term  contracts. 

(b)  Cost  allocation  method  for 
contracts  subject  to  PCM— (1)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (b)(2)  of  this  section,  a 
taxpayer  must  allocate  costs  to  each 
long-term  contract  subject  to  the  PCM  in 
the  same  manner  that  direct  and 
indirect  costs  are  capitalized  to  property" 
produced  by  a  taxpayer  imder  §  1.263A- 
1(e)  through  (h).  "Thus,  a  taxpayer  must 
allocate  to  each  long-term  contract 
subject  to  the  PCM  all  direct  costs  and 
certain  indirect  costs  properly  allocable 
to  the  long-term  contract  (i.e.,  all  costs 
that  directly  benefit  or  are  incurred  by 
reason  of  the  performance  of  the  long- 
term  contract).  However,  see  paragraph 
(c)  of  this  section  concerning  an  election 
to  allocate  contract  costs  using  the 
simplified  cost-to-cost  method.  As  in 
section  263A,  the  use  of  the  practical 
capacity  concept  is  not  permitted.  See 
§1.263A-2{a)(4). 

(2)  Special  rules — (i)  Direct  material 
costs.  The  costs  of  direct  materials  must 
be  allocated  to  a  long-term  contract 
when  dedicated  to  the  contract  under 
principles  similar  to  those  in  §  1.263A- 
11(b)(2).  Thus,  a  taxpayer  dedicates 
direct  materials  by  associating  them 
with  a  specific  contract,  including  by 
purchase  order,  entry  on  books  and 
records,  or  shipjiing  instructions.  A 
taxpayer  maintaining  inventories  under 
§  1.471-1  must  determine  allocable 
contract  costs  attributable  to  direct 
materials  using  its  method  of  accounting 
for  those  inventories  [e.g.,  FIFO.  UFO, 
specific  identification). 

(ii)  Components  and  subassemblies. 
The  costs  of  a  component  or 
subassembly  (component)  produced  by 
the  taxpayer  must  be  allocated  to  a  long- 
term  contract  as  the  taxpayer  incurs 
costs  to  produce  the  component  if  the 
taxpayer  reasonably  expects  to 
incorporate  the  component  into  the 
subject  matter  of  the  contract.  Similarly, 
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the  cost  of  a  purchased  component 
(including  a  component  purchased  from 
a  related  party)  must  be  allocated  to  a 
long-term  contract  as  the  taxpayer 
inciirs  the  cost  to  purchase  the 
component  if  the  taxpayer  reasonably 
expects  to  incorporate  the  component 
into  the  subject  matter  of  the  contract. 
In  all  other  cases,  the  cost  of  a 
component  must  be  allocated  to  a  long- 
term  contract  when  the  component  is 
dedicated,  under  principles  similar  to 
those  in  §  1.263A-ll(b)(2).  A  taxpayer 
maintaining  inventories  imder  §  1.471- 
1  must  determine  allocable  contract 
costs  attributable  to  components  using 
its  method  of  accounting  for  those 
inventories  (e.g.,  FIFO,  LIFO,  specific 
identification). 

(iii)  Simplified  production  methods.  A 
taxpayer  may  not  determine  allocable 
contract  costs  using  the  simplified 
production  methods  described  in 
§1.263A-2(b)and{c). 

(iv)  Costs  identified  under  cost-plus 
long-term  contracts  and  federal  long- 
term  contracts.  To  the  extent  not 
otherwise  allocated  to  the  contract 
under  this  paragraph  (b),  a  taxpayer 
must  allocate  any  identified  costs  to  a 
cost-plus  long-term  contract  or  federal 
long-term  contract  (as  defined  in  section 
460(d)).  Identified  cost  means  any  cost, 
including  a  charge  representing  the 
time-value  of  money,  identified  by  the 
taxpayer  or  related  person  as  being 
attributable  to  the  taxpayer's  cost-plus 
long-term  contract  or  federal  long-term 
contract  imder  the  terms  of  the  contract 
itself  or  under  federal,  state,  or  local  law 
or  regidation. 

(v)  Interest — (A)  In  general.  If 
property  produced  imder  a  long-term 
contract  is  designated  property,  as 
defined  in  §  1.263A-«ft))  (without 
regard  to  the  exclusion  for  long-term 
contracts  under  §  1.263A-8(d)(2)(v)),  a 
taxpayer  must  allocate  interest  incurred 
during  the  production  period  to  the 
long-term  contract  in  the  same  manner 
as  interest  is  allocated  to  property 
produced  by  a  taxpayer  under  section 
263A(f).  See  §§  1.263A-8  to  1.263A-12 
generally. 

(B)  Production  period. 
Notwithstanding  §  1.263A-12(c)  and  (d), 
for  purposes  of  this  paragraph  (bH2)(v), 
the  production  period  of  a  long-term 
contract — 

(1)  Begins  on  the  later  of — 

(i)  The  contract  commencement  date, 
as  defined  in  §  1.460-l(b)(7):  or 

(jj)  For  a  taxpayer  using  the  accrual 
method  of  accounting  for  long-term 
contracts,  the  date  by  which  5  percent 
at  more  of  the  total  estimated  costs, 
including  design  and  planning  costs, 
under  the  contract  have  been  incurred; 
and 


(2)  Ends  on  the  date  that  the  contract 
is  completed,  as  defined  in  §  1.460- 
1(c)(3). 

(C)  Application  of  section  263 A(f).  For 
purposes  of  this  paragraph  (b)(2)(v), 
section  263A(0(l)(B)(iii)  (regarding  an 
estimated  production  period  exceeding 
1  year  and  a  cost  exceeding  $1,000,000) 
must  be  applied  on  a  contract-by- 
contract  basis;  except  that,  in  the  case  of 
a  taxpayer  using  an  accrual  method  of 
accounting,  that  section  must  be  applied 
on  a  property-by-property  basis. 

(vi)  Research  and  experimental 
expenses.  Notwithstanding  §  1.263A- 
l(e)(3)(ii)(P)  and  (iii)(B),  a  taxpayer  must 
allocate  research  and  experimental 
expenses,  other  than  independent 
research  and  development  expenses  (as 
defined  in  §  1.460-1  (b)(9)),  to  its  long- 
term  contracts. 

(vii)  Service  costs — (A)  Simplified 
service  cost  method — (1)  In  general.  To 
use  the  simplified  service  cost  method 
imder  §  1.263A-l(h).  a  taxpayer  must 
allocate  the  otherwise  capitalizable 
mixed  service  costs  among  its  long-term 
contracts  using  a  reasonable  method. 
For  example,  otherwise  capitalizable 
mixed  service  costs  may  be  allocated  to 
each  long-term  contract  based  on  labor 
hours  or  contract  costs  allocable  to  the 
contract.  To  be  considered  reasonable, 
an  allocation  method  must  be  applied 
consistently  and  must  not 
disproportionately  allocate  service  costs 
to  contracts  expected  to  be  completed  in 
the  near  future. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph 
(b)(2)(vii)(A): 

Example.  Simplified  service  cost  method. 
During  2001,  C,  whose  taxable  year  ends 
December  31,  produces  electronic  equipment 
for  inventory  and  enters  into  long-term 
contracts  to  manu&cture  specialized 
electrooic  equipment.  C's  method  of 
allocating  mixed  service  costs  to  the  property 
it  produces  is  the  labor-based,  simplified 
service  cost  method  described  in  §  1.263A- 
1(h)(4).  For  2001,  C's  total  mixed  service 
costs  are  $100,000,  C's  section  263A  labor 
costs  are  S500.000,  C's  section  460  labor  costs 
(i.e.,  labor  costs  allocable  to  C's  long-term 
contracts)  are  $250,000.  and  C's  total  labor 
costs  are  $1,000,000.  To  determine  the 
amount  of  mixed  service  costs  capitalizable 
under  section  263A  for  2001,  C  multiplies  its 
total  mixed  service  costs  by  its  section  263A 
allocation  ratio  (section  263A  \aboT  costs  + 
total  labor  costs).  Thus,  C's  capitalizable 
mixed  service  costs  for  2001  are  $50,000 
($100,000  X  $500,000  +  $1,000,000). 
Thereafter,  C  allocates  its  capitalizable  mixed 
service  costs  to  produced  property  remaining 
in  ending  inventory  using  its  263A  allocation 
method  (e.g..  burden  rate,  simplified 
production).  Similarly,  to  determine  the 
amount  of  mixed  service  costs  that  are 
allocable  to  C's  long-term  contracts  for  2001, 
C  multiplies  its  total  mixed  service  costs  by 


its  section  460  allocation  ratio  (section  460 
labor  +  total  labor  costs).  Thus,  C's  allocable 
mixed  service  contract  costs  for  2001  are 
$25,000  ($100,000  X  $250,000  +  $1,000,000). 
Thereafter,  C  allocates  its  allocable  mixed 
service  costs  to  its  long-term  contracts 
proportionately  based  on  its  section  460  labor 
costs  allocable  to  each  long-term  contract. 

(B)  Jobsite  costs.  If  an  administrative, 
service,  or  support  function  is 
performed  solely  at  the  jobsite  for  a 
specific  long-term  contract,  the  taxpayer 
may  allocate  all  the  direct  and  indirect 
costs  of  that  administrative,  service,  or 
support  function  to  that  long-term 
contract.  Similarly,  if  an  administrative, 
service,  or  support  function  is 
performed  at  the  jobsite  solely  for  the 
taxpayer's  long-term  contract  activities, 
the  taxpayer  may  allocate  all  the  direct 
and  indirect  costs  of  that  administrative, 
service,  or  support  ftuction  among  all 
the  long-term  contracts  performed  at 
that  jobsite.  For  this  purpose,  jobsite 
means  a  production  plant  or  a 
construction  site. 

(C)  Limitation  on  other  reasonable 
cost  allocation  methods.  A  taxpayer 
may  use  any  other  reasonable  method  of 
allocating  service  costs,  as  provided  in 

§  1.263A-l(f)(4),  if,  for  the  taxpayer's 
long-term  contracts  considered  as  a 
whole,  the — 

(1)  Total  amount  of  service  costs 
allocated  to  the  contracts  does  not  differ 
significantly  from  the  total  amount  of 
service  costs  that  would  have  been 
allocated  to  the  contracts  under 
§1.263A-l(f)(2)or(3); 

[2]  Service  costs  are  not  allocated 
disproportionately  to  contracts  expected 
to  be  completed  in  the  near  future 
because  of  the  taxpayer's  cost  allocation 
method;  and 

(3)  Taxpayer's  cost  allocation  method 
is  applied  consistently. 

(c)  Simplified  cost-to-cost  method  for 
contracts  subject  to  the  PCM — (1)  In 
general.  Instead  of  using  the  cost 
allocation  method  prescribed  in 
paragraph  (b)  of  this  section,  a  taxpayer 
may  elect  to  use  the  simplified  cost-to- 
cost  method,  which  is  authorized  under 
section  460(b)(3)(A),  to  allocate  costs  to 
a  long-term  contract  subject  to  the  PCM. 
Under  the  simplified  cost-to-cost 
method,  a  taxpayer  determines  a 
contract's  completion  factor  based  upon 
only  direct  material  costs;  direct  labor 
costs;  and  depreciation,  amortization, 
and  cost  recovery  allowances  on 
equipment  and  facilities  directly  used  to 
manufacture  or  construct  the  subject 
matter  of  the  contract.  For  this  purpose, 
the  costs  associated  with  any 
manufacturing  or  construction  activities 
performed  by  a  subcontractor  are 
considered  either  direct  material  or 
direct  labor  costs,  as  appropriate,  and 
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therefore  must  be  allocated  to  the 
contract  under  the  simplified  cost-to- 
cost  method.  An  electing  taxpayer  must 
use  the  simplified  cost-to-cost  method 
to  apply  the  look-back  method  under 
§  1 .460-6  and  to  determine  alternative 
minimum  taxable  income  under 
§1.460-4(f). 

(2)  Election.  A  taxpayer  makes  an 
election  under  this  paragraph  (c)  by 
using  the  simplified  cost-to-cost  method 
for  all  long-term  contracts  entered  into 
during  the  taxable  year  of  the  election 
on  its  original  federal  income  tax  return 
for  the  election  year.  This  election  is  a 
method  of  accounting  and,  thus,  applies 
to  all  long-term  contracts  entered  into 
during  and  after  the  taxable  year  of  the 
election.  This  election  is  not  available  if 
a  taxpayer  does  not  use  the  PCM  to 
account  for  all  long-term  contracts  or  if 
a  taxpayer  elects  to  use  the  10-percent 
method  described  in  §  1.460-4(b)(6). 

(d)  Cost  allocation  rules  for  exempt 
construction  contracts  reported  using 
the  CCM — (1)  In  general.  For  exempt 
construction  contracts  reported  using 
the  CCM,  other  than  contracts  described 
in  paragraph  (d)(3)  of  this  section 
(concerning  contracts  of  homebuilders 
that  do  not  satisfy  the  $10,000,000  gross 
receipts  test  described  in  §  1.460-3(b)(3) 
or  will  not  be  completed  within  two 
years  of  the  contract  commencement 
date),  a  taxpayer  must  annually  allocate 
the  cost  of  any  activity  that  is  incident 
to  or  necessary  for  the  taxpayer's 
performance  under  a  long-term  contract. 
A  taxpayer  must  allocate  to  each  exempt 
construction  contract  all  direct  costs  as 
defined  in  §  1.263A-l(e)(2)(i)  and  all 
indirect  costs  either  as  provided  in 
§  1.263A-l(e)(3)  or  as  provided  in 
paragraph  (d)(2)  of  this  section. 

(2)  Indirect  costs — (i)  Indirect  costs 
allocable  to  exempt  construction 
contracts.  A  taxpayer  allocating  costs 
under  this  paragraph  (d)(2)  must 
allocate  the  following  costs  to  an 
exempt  construction  contract,  other 
than  a  contract  described  in  paragraph 
(d)(3)  of  this  section,  to  the  extent 
incurred  in  the  performance  of  that 
contract — 

(A)  Repair  of  equipment  or  facilities; 

(B)  Maintenance  of  equipment  or 
facilities;  •^ 

(C)  Utilities,  such  as  heat,  light,  and 
power,  allocable  to  equipment  or 
facilities; 

(D)  Rent  of  equipment  or  facilities; 

(E)  Indirect  labor  and  contract 
supervisory  wages,  including  basic 
compensation,  overtime  pay,  vacation 
and  holiday  pay,  sick  leave  pay  (other 
than  payments  pursuant  to  a  wage 
continuation  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983), 
shift  differential,  payroll  taxes,  and 


contributions  to  a  supplemental 
unemployment  benefits  plan; 

(F)  Indirect  materials  and  supplies; 

(G)  Noncapitalized  tools  and 
equipment; 

(Ifl  Quality  control  and  inspection; 

(I)  Taxes  otherwise  allowable  as  a 
deduction  under  section  164,  other  than 
state,  local,  and  foreign  income  taxes,  to 
the  extent  attributable  to  labor, 
materials,  supplies,  equipment,  or 
facilities; 

(J)  Depreciation,  amortization,  and 
cost -recovery  allowances  reported  for 
the  taxable  year  for  financial  piuposes 
on  equipment  and  facilities  to  the  extent 
allowable  as  deductions  under  chapter  1 
of  the  Internal  Revenue  Code; 

(K)  Cost  depletion; 

(L)  Administrative  costs  other  than 
the  cost  of  selling  or  any  return  on 
capital; 

(M)  Compensation  paid  to  officers 
other  than  for  incidental  or  occasional 
services; 

(N)  Insurance,  such  as  liability 
insurance  on  machinery  and  equipment; 
and 

(O)  Interest,  as  required  under 
paragraph  (b)(2)(v)  of  this  section. 

[iij  Indirect  costs  not  allocable  to 
exempt  construction  contracts.  A 
taxpayer  allocating  costs  under  this 
paragraph  (d)(2)  is  not  required  to 
allocate  the  following  costs  to  an 
exempt  construction  contract  reported 
using  the  CCM — 

(A)  Marketing  and  selling  expenses, 
including  bidding  expenses; 

(B)  Advertising  expenses; 

(C)  Other  distribution  expenses; 

(D)  General  and  administrative 
expenses  attributable  to  the  performance 
of  services  that  benefit  the  taxpayer's 
activities  as  a  whole  (e.g.,  payroll 
expenses,  legal  and  accounting 
expenses); 

(E)  Research  and  experiinental 
expenses  (described  in  section  1 74  and 
the  regulations  thereunder); 

(F)  Losses  under  section  165  and  the 
regulations  thereunder; 

(G)  Percentage  of  depletion  in  excess 
of  cost  depletion; 

(H)  Depreciation,  amortization,  and 
cost  recovery  allowances  on  equipment 
and  facilities  that  have  been  placed  in 
service  but  are  temporarily  idle  (for  this 
purpose,  an  asset  is  not  considered  to  be 
temporarily  idle  on  non-working  days, 
and  an  asset  used  in  construction  is 
considered  to  be  idle  when  it  is  neither 
en  route  to  nor  located  at  a  job-site),  and 
depreciation,  amortization  and  cost 
recovery  allowances  under  chapter  1  of 
the  Internal  Revenue  Code  in  excess  of 
depreciation,  amortization,  and  cost 
recovery  allowances  reported  by  the 
taxpayer  in  the  taxpayer's  financial 
reports; 


(I)  Income  taxes  attributable  to  income 
received  from  long-term  contracts; 

(J)  Contributions  paid  to  or  under  a 
stock  bonus,  pension,  profit-sharing,  or 
annuity  plan  or  other  plan  deferring  the 
receipt  of  compensation  whether  or  not 
the  plan  qualifies  under  section  401(a), 
and  other  employee  benefit  expenses 
paid  or  accrued  on  behalf  of  labor,  to  the 
extent  the  contributions  or  expenses  are 
otherwise  allowable  as  deductions 
under  chapter  1  of  the  Internal  Revenue 
Code.  Other  employee  benefit  expenses 
include  (but  are  not  limited  to): 
Worker's  compensation;  amounts 
deductible  or  for  whose  payment 
reduction  in  earnings  and  profits  is 
allowed  under  section  404A  and  the 
regulations  thereunder;  payments 
pursuant  to  a  wage  continuation  plan 
under  section  105(d)  as  it  existed  prior 
to  its  repeal  in  1983;  amounts  includible 
in  the  gross  income  of  employees  under 
a  method  or  arrangement  of  employer 
contributions  or  compensation  which 
has  the  effect  of  a  stock  bonus,  pension, 
profit-sharing,  or  annuity  plan,  or  other 
plan  deferring  the  receipt  of 
compensation  or  providing  deferred 
benefits;  premiums  on  life  and  health 
insurance;  and  miscellaneous  benefits 
provided  for  employees  such  as  safety, 
medical  treatment,  recreational  and 
eating  facilities,  membersliip  dues,  etc.; 

(K)  Cost  attributable  to  strikes,  rework 
labor,  scrap  and  spoilage;  and 

(L)  Compensation  paid  to  officers 
attributable  to  the  performance  of 
services  that  benefit  the  taxpayer's 
activities  as  a  whole. 

(3)  Large  homebuilders.  A  taxpayer 
must  capitalize  the  costs  of  home 
construction  contracts  under  section 
263A  and  the  regulations  thereunder, 
unless  the  contract  will  be  completed 
within  two  years  of  the  contract 
commencement  date  and  the  taxpayer 
satisfies  the  $10,000,000  gross  receipts 
test  described  in  §  1.460-3{b)(3). 

(e)  Cost  allocation  rules  for  contracts 
subject  to  the  PCCM.  A  taxpayer  must 
use  the  cost  allocation  rules  described 
in  paragraph  (b)  of  this  section  to 
determine  the  costs  allocable  to  the 
entire  qualified  ship  contract  or 
residential  construction  contract 
accounted  for  using  the  PCCM  and  may 
not  use  the  simplified  cost-to-cost 
itiethod  described  in  paragraph  (c)  of 
this  section. 

(f)  Special  rules  applicable  to  costs 
allocated  under  this  section — (1) 
Nondeductible  costs.  A  taxpayer  may 
not  allocate  any  otherwise  allocable 
contract  cost  to  a  long-term  contract  if 
any  section  of  the  Internal  Revenue 
Code  disallows  a  deduction  for  that  type 
of  payment  or  expenditure  (e.g.,  an 
illegal  bribe  described  in  section  162(c)). 
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(2)  Costs  incurred  for  non-long-term 
contract  activities.  If  a  taxpayer 
performs  a  non-long-term  contract 
activity,  as  defined  in  §  1.460-l(d)(2), 
that  is  incident  to  or  necessary  for  the 
manufacture,  building,  installation,  or 
construction  of  the  subject  matter  of  one 
or  more  of  the  taxpayer's  long-term 
contracts,  the  taxpayer  must  allocate  the 
costs  attributable  to  that  activity  to  such 
contract(s). 

(g)  Method  of  accounting.  A  taxpayer 
that  adopts  or  elects  a  cost  allocation 
method  of  accounting  (or  changes  to 
another  cost  allocation  method  of 
accounting  with  the  Commissioner's 
consent)  must  apply  that  method 
consistently  for  all  similarly  classified 
contracts,  until  the  taxpayer  obtains  the 
Commissioner's  consent  under  section 
446(e)  to  change  to  another  cost 
allocation  method.  A  taxpayer-initiated 
change  in  cost  allocation  method  will  be 
permitted  only  on  a  cut-off  basis  (i.e.,  for 
contracts  entered  into  on  or  after  the 
year  of  change)  and  thus,  a  section 
481(a)  adjustment  will  not  be  permitted 
or  required. 

Par.  9.  Section  1.460-6  is  amended  as 
follows: 

1 .  A  sentence  is  added  to  the  end  of 
paragraph  (a)(2). 

2.  The  third  sentence  of  paragraph 
(b)(1)  is  removed. 

3.  In  the  fourth  sentence  of  paragraph 
(b)(1),  "Therefore,  to  the  extent  that  the 
percentage  of  completion  method  is 
required  to  be  used"  is  removed  and 
"To  the  extent  that  the  percentage  of 
completion  method  is  required  to  be 
used  under  §  1.460-l(g)"  is  added  in  its 
place. 

4.  The  first  sentence  of  paragraph 
(c)(l)(ii)(A)  is  revised. 

5.  In  the  first  sentence  of  paragraph 
(c)(l)(ii)(B),  the  language  "no  later  than 
the  year"  is  removed  and  "in  the  year" 
is  added  in  its  place  and  "§  1.451- 
3(b)(2)"  is  removed  and  "§  1.460- 
1(c)(3)"  is  added  in  its  place. 

6.  The  last  two  sentences  of  paragraph 
(c)(l)(ii)(B)  are  removed. 

7.  In  the  last  sentence  of  paragraph 
(c)(l)(ii)(C)(2),  the  language  "§  5h.6"  is 
removed  and  "§  301.9100-8  of  this 
chapter"  is  added  in  its  place. 

8.  In  the  fourth  sentence  of  paragraph 
(c)(2)(v)(A),  the  language  "similarly"  is 
removed. 

9.  The  first,  second,  fifth,  and  sixth 
sentences  of  paragraph  (c)(2)(v)(A)  are 
removed. 

10.  In  the  first  sentence  of  paragraph 
(c)(2)(vi)(B).  the  language 

"§  1.453(b)(2)(ii),  (iii),  (iv).  and  §1.451- 

3(d)(2),  (3),  and  (4)"  is  removed  and 

"§  1.460-4(b)(4)(i)"  is  added  in  its  place. 

11.  In  the  second  sentence  of 
paragraph  (c)(2)(vi)(B),  the  language 


"the  percentage  of  completion  method 
and"  is  removed. 

12.  In  the  third  sentence  of  paragraph 
(c)(2)(vi)(B),  the  language  ",  for 
purposes  of  both  the  percentage  of 
completion  method  and  the  look-back 
method"  is  removed. 

13.  In  the  fourth  sentence  of 
paragraph  (c)(2)(vi)(B),  the  language 
"Similarly,  a"  is  removed  and  "A"  is 
added  in  its  place. 

14.  In  the  nrst  sentence  of  paragraph 
(c)(2)(vi)(C),  the  language  '§  1.451-3(e)" 
is  removed  and  "§  1.460-l(e)"  is  added 
in  its  place. 

15.  Paragraph  (c)(4)(iv)  is  removed. 

16.  In  the  first  sentence  of  paragraph 
(d)(4)(ii)(C),  the  language  "within  the 
meaning  of  section  1504(a)"  is  removed 
and  ",  as  defined  in  §  1.1502-l(h)"  is 
added  in  its  place. 

1 7.  In  the  fourth  sentence  of 
paragraph  (e)(2),  the  language  "within 
the  meaning  of  section  1504(a)"  is 
removed  and  ",  as  defined  in  §  1.1502- 
1(h)"  is  added  in  its  place. 

18.  In  the  first  sentence  of  paragraph 
(f)(1),  the  language  "or  to  be  refunded" 
is  removed  and  "from,  or  payable  to,  a 
taxpayer"  is  added  in  its  place. 

19.  In  the  first  sentence  of  paragraph 
(f)(1),  the  language  "and  reported"  is 
removed. 

20.  In  the  second  sentence  of 
paragraph  (f)(1),  the  language  "and 
Form  8697  is  filed  by"  is  removed. 

21.  In  the  second  sentence  of 
paragraph  (f)(2)(i),  the  language  "fails  to 
file  Form  8697  with  respect  to  interest 
required  to  be  paid  or  that"  is  removed. 

22.  In  the  second  sentence  of 
paragraph  (f)(2)(i).  the  language  "a 
penalty  for  failing  to  file  Form  8697"  is 
removed  and  "an  underpayment  penalty 
under  section  6651,  and  the  taxpayer 
also  is  liable  for  underpayment  interest 
under  section  6601"  is  added  in  its 
place. 

23.  In  the  third  sentence  of  paragraph 
(f)(2)(i),  the  language  "penalty"  is 
removed  and  "subtitle  F"  is  added  in  its 
place. 

24.  In  the  fourth  sentence  of 
paragraph  (f)(2)(i),  the  language  "or  a  tax 
refund"  is  added  after  "liability". 

25.  In  the  first  sentence  of  paragraph 
(f)(2)(ii),  the  language  "refunded"  is 
removed  and  "payable"  is  added  in  its 
place. 

26.  Paragraph  (f)(3)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§1.460-6    Look-back  method. 

(a)*  *  * 

(2)  *  *  *  Paragraph  (j)  of  this  section 
provides  guidance  concerning  the 
election  not  to  apply  the  look-back 
method  in  de  minimis  cases. 


(c) 


(1) 


(ii)  *  *  *  (A)  In  general.  Except  as 
otherwise  provided  in  section  460(b)(6) 
(see  §  1.460-6(j)  for  method  of  electing) 
or  §  1.460-6(e),  a  taxpayer  must  apply 
the  look-back  method  to  a  long-term 
contract  in  the  completion  year  and  in 
any  post-completion  year  for  which  the 
taxpayer  must  adjust  total  contract  price 
or  total  allocable  contract  costs,  or  both, 
under  the  PCM.  *  *  * 
***** 

(f)*  *  * 

(3)  Statute  of  limitations  and 
compounding  of  interest  on  look-back 
interest.  For  guidance  on  the  statute  of 
limitations  applicable  to  the  assessment 
and  collection  of  look-back  interest 
owed  by  a  taxpayer,  see  sections  6501 
and  6502.  A  taxpayer's  claim  for  credit 
or  refund  of  look-back  interest 
previously  paid  by  or  collected  ft^m  a 
taxpayer  is  a  claim  for  credit  or  refund 
of  an  overpayment  of  tax  and  is  subject 
to  the  statute  of  limitations  provided  in 
section  6511.  A  taxpayer's  claim  for 
look-back  interest  (or  interest  payable 
on  look-back  interest)  that  is  not 
attributable  to  an  amount  previously 
paid  by  or  collected  from  a  taxpayer  is 
a  general,  non-tax  claim  against  the 
federal  government.  For  guidance  on  the 
statute  of  limitations  that  applies  to 
general,  non-tax  claims  against  the 
federal  government,  see  28  U.S.C. 
sections  2401  and  2501.  For  guidance 
applicable  to  the  compounding  of 
interest  when  the  look-back  interest  is 
not  paid,  see  sections  6601  to  6622. 


§§1-460-7  and  1.460-6    [Removed] 

Par.  10.  Sections  1.460-7  and  1.460- 
8  are  removed. 

§1.471-10    [Amended] 

Par.  11.  Section  1.471-10  is  amended 
by  removing  the  language  "§  1.451-3" 
and  adding  "§  1.460-2"  in  its  place. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  12.  The  authority  citation  for  part 
602  continues  to  read  as  followsr 

Authority:  26  U.S.C.  7805. 

Par.  13.  In  §602.101,  paragraph  (b)  is 
amended  by: 

1.  Removing  the  entry  for  "1.451-3". 

2.  The  following  entries  are  added  in 
numerical  order  to  the  table: 

§  602. 101    0MB  Control  numbers. 

***** 

(b)*  *  * 
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CFR  part  or  section  wtiere 
identified  and  described 


Current  0MB 
control  No. 


1.460-1 


1545-1650 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  20,  2000. 
lonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-6  Filed  1-10-01;  8:45  am] 

BILUNQ  CODE  4830-01-4) 

I  I ■ 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service  (IRS) 

26  CFR  Parts  1  and  602 

[10  8933] 

RIN  1545-AX33 

Qualified  Transportation  Fringe 
Benefits 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  qualified 
transportation  fringe  benefits.  These 
final  regulations  provide  rules  to  ensure 
that  transportation  benefits  provided  to 
employees  are  excludable  from  gross 
income.  These  final  regulations  reflect 
changes  to  the  law  made  by  the  Energy 
Policy  Act  of  1992,  the  Taxpayer  Relief 
Act  of  1997,  and  the  Transportation 
Equity  Act  for  the  21st  Century.  These 
final  regulations  affect  employers  that 
offer  qualified  transportation  fringes  and 
employees  who  receive  these  benefits. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  11,  2001. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.132-9(b),  Q/A-25. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Richards,  (202)  622-6040  (not  a  toll-fi«e 
number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-1676. 
Responses  to  this  collection  of 
information  are  mandatory  to  obtain  the 
benefit  described  under  section  132(f). 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  average  aimual 
recordkeeping  burden  per  recordkeeper 
is  26.5  hours.  The  estimated  annual 
reporting  burden  per  respondent  is  .8 
hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  part  1  (Income  Tax 
Regulations).  On  January  27,  2000,  a 
proposed  regulation  (REG-1 13572-99) 
relating  to  qualified  transportation 
fringes  was  published  in  the  Federal 
Register  (65  FR  4388).  A  public  hearing 
was  held  on  June  1,  2000.  Written  or 
electronic  comments  responding  to  the 
notice  of  proposed  ndemaking  were 
received.  After  consideration  of  all  the 
comments,  the  proposed  regulations  are 
adopted  as  amended  by  this  Treasury 
decision.  The  revisions  are  discussed 
below. 

Explanation  of  Provisions  and 
Summary  of  Comments 

In  general,  comments  received  on  the 
proposed  regulations  were  favorable 
and,  accordingly,  the  final  regulations 
retain  the  general  structure  of  the 
proposed  regulations,  including  the 
question  and  answer  format  and  a 
variety  of  examples  illustrating  the 
substance  of  the  final  regulations. 
However,  commentators  made  a  number 
of  specific  recommendations  for 
modifications  and  clarifications  of  the 
regulations.  In  response  to  these 
comments,  the  final  regulations 
incorporate  the  modifications  and 
clarifications  described  below. 


A.  Whether  Vouchers  are  Readily 
Available 

Section  132(f)(3)  provides  that 
qualified  transportation  fringes  include 
cash  reimbursement  for  transit  passes 
"only  if  a  voucher  or  similar  item  which 
may  be  exchanged  only  for  a  transit  pass 
is  not  readily  available  for  direct 
distribution  by  the  employer  to  the 
employee."  Thus,  if  vouchers  are 
readily  available,  the  employer  must  use 
vouchers  and  cash  reimbiu'sement  of  a 
mass  transit  expense  would  not  be  a 
qualified  transportation  fringe. 

Most  of  the  comments  received 
addressed  the  issue  of  whether  vouchers 
are  "readily  available."  Commentators 
representing  employers  generally 
favored  rules  permitting  cash 
reimbursement.  Commentators 
representing  transit  operators  and 
voucher  providers  generally  favored 
rules  not  permitting  cash 
reimbursement.  The  following  discusses 
three  issues  raised  by  commentators: 
first,  whether  the  proposed  regulations' 
1  percent  safe  harbor  should  be 
retained;  second,  whether  internal 
administrative  costs  should  be 
considered  in  applying  the  1  percent 
test;  and  third,  whether  other 
nonfinancial  restrictions  should  be 
considered  in  determining  whether 
vouchers  are  readily  available. 

1.  The  1  Percent  Safe  Harbor 

Under  Notice  94-3,  1994-1  C.B.  327, 
and  the  proposed  regulations,  a  voucher 
is  readily  available  if  an  employer  can 
obtain  it  on  terms  no  less  favorable  than 
those  available  to  an  individua^ 
employee  and  without  incurring  a 
significant  administrative  cost.  Under 
the  proposed  regulations,  administrative 
costs  relate  only  to  fees  paid  to  fare 
media  providers,  and  the  determination 
of  whether  obtaining  a  voucher  would 
result  in  a  significant  administrative 
cost  is  made  with  respect  to  each  transit 
system  voucher.  The  proposed 
regulations  provide  a  rule  under  which 
administrative  costs  are  treated  as 
significant  if  the  average  monthly 
administrative  costs  incurred  by  the 
employer  for  a  voucher  (disregarding 
delivery  charges  imposed  by  the  fare 
media  provider  to  the  extent  not  in 
excess  of  $15  per  order)  are  more  than 
1  percent  of  the  average  monthly  value 
of  the  vouchers  for  a  system. 

Commentators,  in  particular  those 
representing  fare  media  providers  and 
transit  operators,  suggested  that  the  fare 
media  provider  fee  percentage  causing 
vouchers  to  not  be  readily  available 
should  be  raised  because  many  fare 
media  providers  charge  fees  in  excess  of 
the  1  percent  limit  and,  thus,  under  this 
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test,  transit  vouchers  would  not  be 
considered  readily  available  in  some 
large  metropoUtan  areas.  These 
commentators  assert  that  the  1  percent 
test  is  therefore  contrary  to  the  intent  of 
the  statute.  Ck)mmentators  suggested 
that  the  1  percent  test,  particularly  if 
combined  with  inadequate  cash 
reimbursement  substantiation 
requirements,  may  result  in  taxpayer 
abuse,  with  the  residt  that  the  benefit 
might  not  be  used  for  the  purpose  for 
which  it  is  intended,  which  is  to 
increase  the  use  of  mass  transit.  In 
addition,  commentators  testified  at  the 
public  hearing  that  the  mandatory  use  of 
vouchers  (with  no  ability  to  use  cash 
reimbursement  if  vouchers  are  readily 
available)  would  increase  the  use  of 
vouchers  and  promote  the  development 
of  advanced  technologies  that  minimize 
the  burden  on  employers  while  ensuring 
that  the  benefit  is  used  for  mass  transit. 
These  new  technologies  might  allow  an 
employer  to  make  payment  directly  to 
the  transit  operator,  who  in  turn  credits 
fare  to  the  employee's  magnetic  media 
fere  card,  thus  ehminating  the  need  for 
employers  to  incur  the  expense  of 
distributing  vouchers. 

Other  commentators,  in  particular 
groups  representing  employers, 
generally  favored  the  1  percent  test,  but 
suggested  that  internal  costs  be 
considered  in  applying  the  test 
(discussed  below).  These  commentators 
took  the  position  that  an  increase  in  the 
percentage  might  affect  the  market 
charge  for  such  services.  There  was  also 
a  concern  that  a  strict  voucher-use 
requirement  would  result  in  fewer 
employers  adopting  transit  pass 
programs,  thus  frustrating  the  purpose 
of  section  132(f)  to  increase  the  use  of 
mass  transit. 

The  final  regulations  retain  the  1 
percent  test.  The  1  percent  test, 
applicable  for  years  beginning  after 
December  31,  2003,  is  appropriate  in 
light  of  the  rule  (discussed  below)  that 
only  voucher  provider  fees  are 
considered  in  determining  availability. 
It  is  intended  that  the  delayed 
application  of  this  rule  would  provide 
sufficient  time  for  those  affected  by  this 
rule  to  modify  their  systems  and 
procedures  appropriately.  The  1  percent 
threshold,  coupled  with  the  exclusion  of 
internal  administrative  costs  from  the 
readily  available  determination, 
represents  a  balanced  approach  that  will 
promote  the  growth  of  voucher 
programs  in  most  transportation  areas. 
In  addition,  raising  the  percentage 
threshold  could  ciutail  the  growth  in 
transit  benefit  programs,  which  would 
be  contrary  to  the  goal  of  increasing  the 
use  of  mass  transit.  Finally,  in  cases 
where  cash  reimbursement  is  allowed, 


adequate  substantiation  requirements 
will  ensure  that  transit  pass  benefits 
will  actually  go  toward  mass 
transportation  usage.  In  this  regard,  the 
proposed  regulations  provide  that 
employers  must  implement  reasonable 
procedures  to  ensure  that  an  amount 
equal  to  the  reimbiu^ement  was 
incurred  for  transit  passes.  For  example, 
the  final  regulations  clarify  that  in 
circiunstances  when  employee 
certification  is  a  reasonable 
reimbinsement  procedure,  it  must  occur 
after  the  expense  is  incurred. 

The  final  regulations  also  clarify  the 
application  of  the  1  percent  rule  if 
multiple  vouchers  for  a  transit  system 
are  available  for  distribution  by  an 
employer  to  employees,  and  if  multiple 
transit  system  vouchers  are  required  in 
an  area  to  meet  the  transit  needs  of  an 
employer's  employees.  The  final 
regulations  provide  that  if  multiple 
transit  system  vouchers  are  available  for 
direct  distribution  to  employees,  the 
employer  must  consider  the  lowest  cost 
voucher  for  purposes  of  determining, 
whether  the  voucher  provider  fees  cause 
vouchers  to  not  be  readily  available. 
However,  if  multiple  vouchers  are 
required  in  an  area  to  meet  the  transit 
needs  of  the  individual  employees  in 
that  area,  the  employer  has  the  option 
of  averaging  the  costs  applied  to 
vouchers  from  each  system  for  piuposes 
of  determining  whether  the  voucher 
provider  fees  cause  vouchers  to  not  be 
readily  available. 

2.  Internal  Administrative  Costs 

Several  commentators  representing 
employers  recommended  that,  in 
addition  to  fare  media  provider  fees, 
internal  administrative  costs,  especially 
security  and  distribution  costs,  should 
be  considered  in  determining  whether 
vouchers  are  readily  available.  These 
commentators  noted  that  administrative 
costs  are  increased  when  an  employer 
must  maintain  both  a  voucher  system 
and  a  reimbiu^ement  system  to  provide 
qualified  transportation  fringes.  For 
example,  the  employer  may  maintain  a 
cash  reimbursement  system  for 
transportation  in  a  commuter  highway 
vehicle  and  qualified  parking,  and  also 
maintain  a  voucher  system  for  transit 
passes.  In  addition,  several 
commentators  suggested  that  the 
increased  costs  and  administrative 
burden  for  employers  that  maintain 
offices  in  multiple  cities  should  also  be 
considered  in  determining  whether 
vouchers  are  readily  available. 

The  final  regulations  retain  the  test 
considering  only  fees  paid  to  voucher 
providers  in  determining  availability 
based  on  a  plain  reading  of  the  terms  of 
the  statute.  The  language  "readily 


available  for  direct  distiibution  by  the 
employer  to  the  employee"  under 
section  132(f)(3)  in  its  plain,  ordinary 
sense  means  that  vouchers  are  easily 
obtainable  for  direct  distribution  to  the 
employer's  employees.  The 
determination  of  availability  bears  no 
relationship  with  costs  that  may  be       ^ 
incurred  after  vouchers  have  been 
obtained.  The  service  fees  charged  by 
voucher  providers  and  delivery  costs 
can  reasonably  be  viewed  as  affecting 
whether  vouchers  are  easily  obtainable; 
an  employer's  internal  costs  of 
subsequenUy  administering  a  voucher 
program  would  not.  Thus,  based  upon 
the  plain  language  of  section  132(f), 
internal  administrative  costs  do  not 
affect  whether  vouchers  are  readily 
available. 

Moreover,  the  test  considering  only 
voucher  provider  fees  is  a  comparatively 
simple  bright  line  test.  A  test  that 
depends  on  the  employer's  internal 
administrative  costs  would  necessarily 
be  complex,  requiring  complex  rules 
that  would  be  difficult  for  employers  to 
apply. 

3.  Other  Nonfinancial  Restrictions 

Commentators  representing 
employers  suggested  that  nonfinancial 
factors  should  be  considered  in 
determining  whether  vouchers  are 
readily  available.  They  suggested  that 
factors  such  as  whether  there  are 
reasonable  advance  purchase  and 
minimiun  purchase  requirements,  and 
whether  vouchers  can  be  piux:hased  in 
appropriate  denominations,  should  be 
considered  in  determining  availability. 
The  final  regulations  adopt  this 
suggestion  because  nonfinancial 
restrictions  would  reasonably  affect 
whether  vouchers  are  available  for 
distribution  by  an  employer  to  an 
employee. 

The  final  regulations  provide 
guidance  on  the  types  of  nonfinancial 
restrictions  that  cause  vouchers  to  not 
be  readily  available.  The  final 
regulations  provide  that  certain 
nonfinancial  restrictions,  such  as  a 
voucher  provider  not  making  vouchers 
available  for  purchase  at  reasonable 
intervds  or  failing  to  provide  the 
vouchers  within  a  reasonable  period 
after  receiving  payment  for  the  voucher, 
cause  v6uchers  to  not  be  readily 
available.  In  addition,  if  a  voucher 
provider  does  not  provide  vouchers  in 
reasonably  appropriate  quantities,  or  in 
reasonably  appropriate  denominations, 
vouchers  may  not  be  readily  available. 

When  and  as  the  standards  in  these 
final  regulations  go  into  effect,  they  will 
supercede  the  current  law  standards  in 
Notice  94-3. 
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B.  Advance  Transit  Passes 

Commentators  suggested  that  the 
administrability  of  transit  pass  programs 
would  be  improved  if  vouchers  were 
permitted  to  be  distributed  in  advance 
for  more  than  one  month.  The  final 
regulations  adopt  this  suggestion. 

In  October  of  this  year,  the  IRS  issued 
Aimoimcement  2000-78  (2000-43  I.R.B. 
428)  to  notify  taxpayers  that,  when 
finalized,  the  regulations  will  clarify 
that  transit  passes  may  be  distributed  in 
advance  for  more  than  one  month  (such 
as  for  a  calendar  quarter)  by  taking  into 
account  the  monthly  limits  for  all 
months  for  which  the  transit  passes  are 
distributed.  The  announcement  further 
provides,  however,  that  if  an  employee 
receives  advance  transit  passes,  and  the 
employee's  employment  terminates 
before  the  begiiming  of  the  last  month 
of  the  period  for  which  the  transit 
passes  were  provided,  the  employer 
must  include  in  the  employee's  wages, 
for  income  and  for  employment  tax 
purposes  (FICA,  FUTA,  and  income  tax 
withholding),  the  value  of  the  passes 
provided  for  those  month(s)  beginning 
after  the  employee's  employment 
terminates  to  the  extent  the  employer 
does  not  recover  those  transit  passes  or 
the  value  of  those  passes.  The 
announcement  provides  that  pending 
the  issuance  of  these  final  regulations, 
employers  may  rely  on  the 
announcement. 

The  final  regulations  differ  from  the 
announcement  in  one  respect.  In  any 
case  in  which  transit  passes  are 
provided  in  advance  for  a  period  of  no 
more  than  three  months  (such  as  for  a 
calendar  quarter),  but  the  recipient 
ceases  to  be  an  employee  before  the 
beginning  of  the  last  month  in  that 
period,  the  final  regxilations  provide  that 
the  value  of  a  transit  pass  provided  in 
advance  for  a  month  is  excluded  from 
wages  for  employment  tax  (FICA, 
FUTA,  and  income  tax  withholding) 
piuposes  (but  not  for  income  tax 
piuposes)  unless  at  the  time  the  transit 
passes  were  distributed  there  was  an 
established  termination  date  that  was 
before  the  beginning  of  the  last  month 
of  that  period  and  the  employee  does  in 
fact  terminate  employment  before  the 
beginning  of  the  last  month  of  that 
period. 

C.  Qualified  Parking 

The  final  regulations  address  whether 
reimbursement  paid  to  an  employee  for 
parking  at  a  work  location  away  from 
the  employee's  permanent  work 
location  is  excludable  from  wages  for 
income  and  employment  tax  purposes 
under  section  132(f).  Section 
132(f)(5)(C)  defines  qualified  parking,  in 


part,  as  "parking  provided  to  an 
employee  on  or  near  the  business 
premises  of  the  employer  *  *  *  ."  The 
final  regulations  provide  that  qualified 
parking  includes  parking  on  or  near  a 
work  location  at  which  the  employee 
performs  services  for  the  employer. 
However,  qualified  parking  does  not 
include  reimbursement  for  parking  that 
is  otherwise  excludable  from  gross 
income  as  a  reimbursement  treated  as 
paid  under  an  accountable  plan  under 
§  1.62-2  of  the  Income  Tax  Regulations, 
or  parking  provided  in  kind  to  an 
employee  that  is  excludable  from  the 
employee's  gross  income  as  a  working 
condition  hinge  imder  section  132(a)(3). 
Thus,  if  the  exclusion  at  §  1.62-2  or 
section  132(a)(3)  is  available  (even  if  not 
reimbursed  by  the  employer),  then 
section  132(f)  does  not  apply. 

Whether  a  reimbursement  for  local 
transportation  expenses,  including 
parking  at  a  work  location  away  from 
the  employee's  permanent  work 
location,  is  excludable  from  the 
employee's  gross  income  under  §  1.62- 
2,  or  whether  parking  provided  in  kind 
to  an  employee  is  excludable  from  the 
employee's  gross  income  under  section 
132(a)(3),  is  determined  based  upon 
whether  the  parking  expenses  would  be 
deductible  if  paid  or  incurred  by  the 
employee  under  section  162(a)  as  an 
expense  incurred  in  the  employee's 
trade  or  business  of  being  an  employee 
for  die  employer.  §§  1.62-2(d);  1.132- 
5(a)(2).  Revenue  Ruling  99-7  (1999-1 
C.B.  361)  addresses  under  what 
circumstances  daily  transportation 
expenses,  including  parking,  incurred 
by  a  taxpayer  in  going  between  the 
taxpayer's  residence  and  a  work 
location  are  deductible  by  the  taxpayer 
under  section  162(a). 

The  final  regulations  provide  the 
minimum  requirements  to  ensure  that 
transportation  benefits  are  qualified 
transportation  hinges  under  section 
132(f).  An  employer  may  have  a  transit 
benefit  program  that  is  more  restrictive 
than  a  program  meeting  the  minimum 
requirements  under  the  regulations.  In 
addition,  these  regulations  do  not  affect 
the  application  of  authorities  outside 
the  Internal  Revenue  Code  which  may 
restrict  a  transportation  benefit  program. 
Federal  Government  agencies,  for 
example,  may  be  required  by  other 
federal  law  to  implement  restrictions 
beyond  those  required  under  these 
regulations. 

D.  Applicability  Date 

The  regulations  are  generally 
applicable  for  taxable  years  begiiuung 
after  December  31,  2001.  However,  in 
order  to  provide  a  transition  period  for 
those  affected  by  the  1  percent  rule 


(described  under  "The  1  percent  safe 
harbor"  in  this  preamble),  that  rule  is 
applicable  for  taxable  years  beginning 
after  December  31,  2003. 

Effect  on  Other  Documents 

The  following  document  is  obsolete  as 
of  January  11,  2001:  Announcement 
2000-78  (2000-43  I.R.B.  428). 

The  following  document  is  modified 
as  of  the  date  these  regulations  become 
applicable  (see  Q/A-25):  Notice  94-3 
(1994-1  C.B.  327). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  A  final  regulatory 
flexibility  analysis  has  been  prepared 
for  the  collection  of  information  in  this 
Treasury  decision  under  5  U.S.C.  604.  A 
summary  of  the  analysis  is  set  forth  in 
this  preamble  under  the  heading 
"Summary  of  Final  Regulatory 
Flexibility  Analysis." 

Summary  of  Final  Regulatory. 
Flexibility  Analysis 

This  analysis  is  required  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6).  The  collection  of  information 
under  this  rule  is  based  upon  the 
requirements  under  section  132(f).  We 
estimate  that  approximately  265,000 
employers  that  provide  qualified 
transportation  fringes  to  their  employees 
will  be  affected  by  the  recordkeeping 
requirements  of  this  rule.  None  of  the 
comments  received  in  response  to  the 
notice  of  proposed  rulemaking 
specifically  addressed  the  initial 
regulatory  flexibiUty  analysis. 

Section  132(f)(3)  provides  that 
qualified  transportation  fringes  may  be 
provided  in  the  form  of  cash 
reimbursement.  The  legislative  history 
indicates  that  an  employer  providing 
cash  reimbursement  to  the  employer's 
employees  for  qualified  transportation 
fringes  must  establish  a  bona  fide 
reimbursement  arrangement.  As  a 
condition  to  providing  cash 
reimbursement  for  qualified 
transportation  fringes,  this  rule  provides 
that  employers  must  receive 
'substantiation  bom  employees.  The 
objective  of  this  rule  is  to  ensure  that 
reimbursements  are  made  for  qualified 
transportation  fiinges. 

Whether  an  arrangement  constitutes  a 
bona  fide  reimbursement  arrangement 
varies  depending  on  the  facts  and 
circumstances,  including  the  method  or  ' 
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methods  of  payment  utilized  within  a 
mass  transit  system.  An  employee 
certification  in  either  written  or 
electronic  form  may  be  sufficient 
depending  upon  the  facts  and 
circumstances.  For  example,  if  receipts 
are  not  provided  in  the  ordinary  course 
of  business,  such  as  with  respect  to 
metered  parking  or  used  transit  passes 
that  cannot  be  returned  to  the  user,  an 
employee  certification  that  expenses 
have  been  incurred  constitutes  a 
reasonable  reimbursement  procedure.  A 
certification  that  expenses  will  be 
incurred  in  the  future,  by  itself,  is  not 
a  reasonable  reimbursement  procedure. 
There  are  no  particular  professional 
skills  required  to  maintain  these 
records. 

In  addition,  section  132(f)(4)  provides 
that  an  employee  may  choose  between 
cash  compensation  and  quahfied 
transportation  fringes.  This  nde 
provides  that  an  employer  may  allow  an 
employee  the  choice  to  receive  either  a 
fixed  amount  of  cash  compensation  at  a 
specified  future  date  or  a  fixed  amoimt 
of  qualified  transportation  fringes  to  be 
provided  for  a  specified  future  period 
(such  as  quahfied  parking  to  be  used 
during  a  future  calendar  month).  This 
nUe  provides  that  employers  must  keep 
records  with  respect  to  employee 
compensation  reduction  elections.  An 
employee's  election  must  be  in  writing 
or  some  other  permanent  and  verifiable 
form,  and  include  the  date  of  the 
election,  the  amount  of  compensation  to 
be  reduced,  and  the  period  for  which 
the  qualified  transportation  fringes  will 
be  provided.  The  objective  of  this  rule 
is  to  ensure  against  recharacterization  of 
taxable  compensation  after  it  has  been 
paid  to  the  employee.  There  are  no 
particular  professional  skills  required  to 
maintain  these  records. 

A  less  burdensome  alternative  for 
small  organizations  would  be  to  exempt 
those  entities  from  the  recordkeeping 
requirements  under  this  rule.  However, 
it  would  be  inconsistent  with  the 
statutory  provisions  and  legislative 
history  to  exempt  those  entities  &t)m  the 
recordkeeping  requirements  imposed 
under  this  rule. 

This  rule  provides  several  options 
which  avoid  more  burdensome 
recordkeeping  requirements  for  small 
entities.  This  rule  provides  that  (1)  there 
are  no  substantiation  requirements  if  the 
employer  distributes  transit  passes  in 
kind;  (2)  a  compensation  reduction 
election  may  be  made  electronically;  (3) 
an  election  to  reduce  compensation  may 
be  automatically  renewed;  (4)  an 
employer  may  provide  for  deemed 
compensation  reduction  elections  under 
its  quahfied  transportation  fringe  benefit 
plan;  and  (5)  a  requirement  that  a 


voucher  be  distributed  in-kind  by  the 
employer  is  satisfied  if  the  voucher  is 
distributed  by  the  employer  or  by 
another  person  on  behalf  of  the 
employer  (for  example,  if  a  transit 
operator  credits  amounts  to  the 
employee's  fare  card  as  a  result  of 
payments  made  to  the  operator  by  the 
employer). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  Richards,  Office  of 
the  Assistant  Chief  Coimsel  (Exempt 
Organizations/Employment  Tax/ 
Government  Entities).  However,  other 
persoimel  frtim  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Employment  taxes.  Income  taxes, 
Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Ajnendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Par.  2.  Section  1.132-0  is  amended 
by: 

1.  Addmg  an  entiy  for  §  1.132-5{p)(4) 

2.  Adding  entries  for  §  1.132-9. 
The  additions  read  as  follows: 

§  1 .1 32-0    Outline  of  ragulations  under 
section  132. 


§1.132-5    Working  condition  fringes. 

***** 

(p)*   *   * 

(4)  Dates  of  applicability. 


§  1 .132-9    Qualified  transportation  fringes. 

(a)  Table  of  contents. 

(b)  Questions  and  answers. 

Par.  3.  Section  1.132-5  is  amended  by 
adding  peiragraph  (p)(4)  to  read  as 
follows: 

§1.132-5    Working  condition  fringes. 

***** 

(p)*   *   * 

(4)  Dates  of  applicability.  This 
paragraph  (p)  applies  to  benefits 


provided  before  January  1,  1993.  For 
benefits  provided  after  December  31, 
1992,  see  §1.132-9. 

***** 

Par.  4.  Section  1.132-9  is  added  to 
read  as  follows: 

§1.1 32-9    Qualified  transportation  fringes. 

(a)  Table  of  contents.  This  section 
contains  a  list  of  the  questions  and 
answers  in  §  1.132-9. 

(1)  General  rules. 

Q-1.  What  is  a  qualified  transportation 
fringe? 

Q-2.  What  is  transportation  in  a  commuter 
highway  vehicle? 

Q-3.  What  are  transit  passes? 

Q-4.  What  is  quaiiHed  parking? 

Q-5.  May  qualified  transportation  fringes 
be  provided  to  individuals  who  are  not 
employees? 

Q-6.  Must  a  qualified  transportation  firinge 
benefit  plan  be  in  writing? 

(2)  Dollar  limitations. 

Q-7.  Is.  there  a  limit  on  the  value  of 
qualified  transportation  fringes  that  may  be 
excluded  from  an  employee's  gross  income? 

Q-8.  What  amount  is  includible  in  an 
employee's  wages  for  income  and 
employment  tax  purposes  if  the  value  of  the 
qualified  transportation  fringe  exceeds  the 
applicable  statutory  monthly  limit? 

Q-9.  Are  excludable  qualified 
transportation  fringes  calculated  on  a 
monthly  basis? 

Q-10.  May  an  employee  receive  qualified 
transportation  fringes  from  more  than  one 
employer? 

(3)  Compensation  reduction. 

Q-11.  May  qualified  transportation  fringes 
be  provided  to  employees  pursuant  to  a 
compensation  reduction  agreement? 

Q-1 2.  What  is  a  compensation  reduction 
election  for  purposes  of  section  132(f)? 

Q-1 3.  Is  there  a  limit  to  the  amount  of  the 
compensation  reduction? 

Q-14.  When  must  the  employee  have  made 
a  compensation  reduction  election  and  under 
what  circumstances  may  the  amount  be  paid 
in  cash  to  the  employee? 

Q-15.  May  an  employee  whose  qualified 
transportation  fHnge  costs  are  less  than  the 
employee's  compensation  reduction  carry 
over  this  excess  amount  to  subsequent 
periods? 

(4)  Expense  reimbursements. 

Q-16.  How  does  section  132(f)  apply  to     ' 
expense  reimbursements? 

Q-1 7,  May  an  employer  provide 
nontaxable  cash  reimbursement  under 
section  132(f)  for  periods  longer  than  one 
month? 

Q-1 8.  What  are  the  substantiation 
requirements  if  an  employer  distributes 
transit  passes? 

Q-19.  May  ah  employer  choose  to  impose 
substantiation  requirements  in  addition  to 
those  described  in  this  regulation? 

(5)  Special  rules  for  parking  and  vanpools. 
Q-20.  How  is  the  value  of  parking 

determined? 

Q-21.  How  do  the  qualified  transportation 
fringe  rules  apply  to  van  pools? 

(6)  Reporting  and  employment  taxes. 
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Q-22.  What  are  the  reporting  and 
employment  tax  requirements  for  qualified 
transportation  fringes? 

(7)  Interaction  with  other  fringe  benefits. 
Q-23.  How  does  section  132(fi  interact 

with  other  fringe  benefit  rules? 

(8)  Application  to  individuals  who  are  not 
employees. 

Q-24.  May  qualified  transportation  fringes 
be  provided  to  individuals  who  are  partners, 
2-percent  shareholders  of  S-corporations,  or 
independent  contractors? 

(9)  Effective  date. 

Q-25.  What  is  the  effective  date  of  this 
section? 

(b)  Questions  and  answers. 

Q-1.  What  is  a  qualified 
transportation  fringe? 

A-1.  (a)  The  foUovnng  benefits  are 
qualified  transportation  fringe  benefits: 

(1)  Transportation  in  a  commuter 
highway  vehicle. 

(2)  Transit  passes. 

(3)  Qualified  parking. 

(b)  An  employer  may  simultaneously 
provide  an  employee  with  any  one  or 
more  of  these  three  benefits. 

Q-2.  What  is  transportation  in  a 
commuter  highway  vehicle? 

A-2.  Transportation  in  a  commuter 
highway  vehicle  is  transportation 
provided  by  an  employer  to  an 
employee  in  connection  with  travel 
between  the  employee's  residence  and 
place  of  employment.  A  conunuter 
highway  vehicle  is  a  highway  vehicle 
with  a  seating  capacity  of  at  least  6 
adults  (excluding  the  driver)  and  with 
respect  to  which  at  least  80  percent  of 
the  vehicle's  mileage  for  a  year  is 
reasonably  expected  to  be — 

(a)  For  transporting  employees  in 
connection  with  travel  between  their 
residences  and  their  place  of 
employment;  and 

(0)  On  trips  during  which  the  niunber 
of  employees  transported  for  commuting 
is  at  least  one-half  of  the  adult  seating 
capacity  of  the  vehicle  (excluding  the 
driver). 

Q-3.  What  are  transit  passes? 

A-3.  A  transit  pass  is  any  pass,  token, 
farecard,  voucher,  or  similar  item 
(including  an  item  exchangeable  for  fare 
media)  that  entitles  a  person  to 
transportation — 

(a)  On  mass  transit  facilities  (whether 
or  not  publicly  owned);  or 

(b)  Provided  by  any  person  in  the 
business  of  transporting  persons  for 
compensation  or  hire  in  a  highway 
vehicle  with  a  seating  capacity  of  at 
least  6  adults  (excluding  the  driver). 

Q-4.  What  is  qualified  parking? 

A-4.  (a)  Qualined  parking  is  parking 
provided  to  an  employee  by  an 
employer — 

(1)  On  or  near  the  employer's  business 
premises;  or 

(2)  At  a  location  from  which  the 
employee  conunutes  to  work  (including 


commuting  by  carpool,  conunuter 
highway  vehicle,  mass  transit  fecihties, 
or  transportation  provided  by  any 
person  in  the  business  of  transporting 
persons  for  compensation  or  hire). 

(b)  For  purposes  of  section  132(f), 
parking  on  or  near  the  employer's 
business  premises  includes  parking  on 
or  near  a  work  location  at  which  the 
employee  provides  services  for  the 
employer.  However,  qualified  parking 
does  not  include — 

(1)  The  value  of  parking  provided  to 
an  employee  that  is  excludable  frtim 
gross  income  under  section  132(a)(3)  (as 
a  working  condition  fringe),  or 

(2)  Reimbursement  paid  to  an 
employee  for  parking  costs  that  is 
excludable  irom  gross  income  as  an 
amoimt  treated  as  paid  imder  an 
accoimtable  plan.  See  §  1.62-2. 

(c)  However,  parking  on  or  near 
property  used  by  the  employee  for 
residential  purposes  is  not  qualified 
parking. 

(d)  Parking  is  provided  by  an 
employer  if — 

(1)  The  parking  is  on  property  that  the 
employer  owns  or  leases; 

(2)  The  employer  pays  for  the  parking; 
or 

(3)  The  employer  reimburses  the 
employee  for  parking  expenses  (see  Q/ 
A-1 6  of  this  section  for  rules  relating  to 
cash  reimbtu^ements). 

Q-5.  May  qualified  transportation 
fringes  be  provided  to  individuals  who 
are  not  employees? 

A-5.  An  employer  may  provide 
qualified  transportation  fiinges  only  to 
individuals  who  are  currently 
employees  of  the  employer  at  the  time 
the  qualified  transportation  fringe  is 
provided.  The  term  employee  for 
purposes  of  qualified  transportation 
fringes  is  defined  in  §  1.1 32-1  (b)(2)(i). 
This  term  includes  only  common  law 
employees  and  other  statutory 
employees,  such  as  officers  of 
corporations.  See  Q/A-24  of  this  section 
for  rules  regarding  partners,  2 -percent 
shareholders,  and  independent 
contractors. 

Q-6.  Must  a  qualified  transportation 
fringe  benefit  plan  be  in  writing? 

A-6.  No.  Section  132(f)  does  not 
require  that  a  qualified  transportation 
fringe  benefit  plan  be  in  writing. 

0-7.  Is  there  a  limit  on  the  value  of 
qualified  transportation  fiinges  that  may 
be  excluded  bom  an  employee's  gross 
income? 

A-7.  (a)  Transportation  in  a 
commuter  highway  vehicle  and  transit 
passes.  Before  January  1,  2002,  up  to 
$65  per  month  is  excludable  from  the 
gross  income  of  an  employee  for 
transportation  in  a  commuter  highway 
vehicle  and  transit  passes  provided  by 


an  employer.  On  January  1,  2002,  this 
amount  is  increased  to  $100  per  month. 

(b)  Parking.  Up  to  $175  per  month  is 
excludable  &t)m  the  gross  income  of  an 
employee  for  qualified  parking. 

(c)  Combination.  An  employer  may 
provide  qualified  parking  benefits  in 
addition  to  transportation  in  a 
conunuter  highway  vehicle  and  transit 
passes. 

(d)  Cost-of-living  adjustments.  The 
amoimts  in  paragraphs  (a)  and  (b)  of  this 
Q/A-7  are  adjusted  annually,  beginning 
with  2000.  to  reflect  cost-of-living.  The 
adjusted  figures  are  announced  by  the 
Service  before  the  begiruiing  of  the  year. 

Q-8.  What  amount  is  includible  in  an 
employee's  wages  for  income  and 
employment  tax  purposes  if  the  value  of 
the  qualified  transportation  fringe 
exceeds  the  applicable  statutory 
monthly  limit? 

A-8.  (a)  Generally,  an  employee  must 
include  in  gross  income  the  amount  by 
which  the  fair  market  value  of  the 
benefit  exceeds  the  sum  of  the  amoimt, 
if  any,  paid  by  the  employee  and  any 
amount  excluded  frtim  gross  income 
under  section  132(a)(5).  Thus,  assuming 
no  other  statutory  exclusion  applies,  if 
an  employer  provides  an  employee  with 
a  qualified  transportation  fringe  that 
exceeds  the  applicable  statutory 
monthly  limit  and  the  employee  does 
not  make  any  payment,  the  value  of  the 
benefits  provided  in  excess  of  the 
applicable  statutory  monthly  limit  is 
included  in  the  employee's  wages  for 
income  and  employment  tax  purposes. 
See§1.61-21(b)(l). 

(b)  The  following  examples  illustrate 
the  principles  of  this  Q/A-8: 

Example  1.  (i)  For  each  month  in  a  year  in 
which  the  statutory  monthly  transit  pass 
limit  is  $100  (i.e..  a  year  after  2001), 
Employer  M  provides  a  transit  pass  valued  at 
$110  to  Employee  D.  who  does  not  pay  any 
amount  to  Employer  M  for  the  transit  pass. 

(ii)  In  this  Example  1.  because  the  value  of 
the  monthly  transit  pass  exceeds  the 
statutory  monthly  limit  by  $10.  $120  ($110 — 
SlOO.  times  12  months)  must  be  included  in 
D's  wages  for  income  and  employment  tax 
purfKises  for  the  year  with  respect  to  the 
transit  passes. 

Example  2.  (i)  For  each  month  in  a  year  in 
which  the  statutory  monthly  qualified 
parking  limit  is  $175,  Employer  M  provides 
qualified  parking  valued  at  $195  to  Employee 
E,  who  does  not  pay  any  amount  to  M  for  the 
parking. 

(ii)  In  this  Example  2,  because  the  fair 
market  value  of  the  qualified  parking  exceeds 
the  statutory  monthly  limit  by  $20.  $240 
($195 — $175,  times  12  months)  must  be 
included  in  Employee  E's  wages  for  income 
and  employment  tax  purposes  for  the  year 
with  respect  to  the  qualified  parking. 

Example  3.  (i)  For  each  month  in  a  year  in 
which  the  statutory  monthly  qualified 
parking  limit  is  $175,  Employer  P  provides 
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qualified  parking  with  a  fair  market  value  of 
$220  per  month  to  its  employees,  but  charges 
each  employee  S45  per  month. 

(ii)  In  this  Example  3,  because  the  sum  of 
the  amount  paid  by  an  employee  ($45)  plus 
the  amount  excludable  for  qualified  ptarking 
($175)  is  not  less  than  the  fair  market  value 
of  the  monthly  benefit,  no  amount  is 
includible  in  the  employee's  wages  for 
income  and  employment  tax  piuposes  with 
respect  to  the  qualified  parking. 

Q-9.  Are  excludable  qualified 
transportation  fringes  calculated  on  a 
monthly  basis? 

A-9.  (a)  In  general.  Yes.  The  value  of 
transportation  in  a  conunuter  highway 
vehicle,  transit  passes,  and  qualified 
parking  is  calculated  on  a  monthly  basis 
to  determine  whether  the  value  of  the 
benefit  has  exceeded  the  applicable 
statutory  monthly  limit  on  qualified 
transportation  fringes.  Except  in  the 
case  of  a  transit  pass  provided  to  an 
employee,  the  applicable  statutory 
monthly  limit  applies  to  qualified 
transportation  fringes  used  by  the 
employee  in  a  month.  Monthly 
exclusion  amounts  are  not  combined  to 
provide  a  quaUfied  transportation  fringe 
for  any  month  exceeding  the  statutory 
limit.  A  month  is  a  calendar  month  or 
a  substantially  equivalent  period 
applied  consistently. 

(b)  Transit  passes,  hi  the  case  of 
transit  passes  provided  to  an  employee, 
the  applicable  statutory  monthly  limit 
appUes  to  the  transit  passes  provided  by 
the  employer  to  the  employee  in  a 
month  for  that  month  or  for  any 
previous  month  in  the  calendar  year.  In 
addition,  transit  passes  distributed  in 
advance  for  more  than  one  month,  but 
not  for  more  than  twelve  months,  are 
qualified  transportation  fringes  if  the 
requirements  in  paragraph  (c)  of  this  Q/ 
A-9  are  met  (relating  to  the  income  tax 
and  employment  tax  treatment  of 
advance  transit  passes).  The  applicable 
statutory  monthly  limit  under  section 
132(f)(2)  on  the  combined  amoimt  of 
transportation  in  a  commuter  highway 
vehicle  and  transit  passes  may  be 
calculated  by  taking  into  account  the 
monthly  limits  for  all  months  for  which 
the  transit  passes  are  distributed.  In  the 
case  of  a  pass  that  is  valid  for  more  than 
one  month,  such  as  an  annual  pass,  the 
value  of  the  pass  may  be  divided  by  the 
number  of  months  for  which  it  is  valid 
for  purposes  of  determining  whether  the 
value  of  the  pass  exceeds  the  statutory 
monthly  limit. 

(c)  Rule  if  employee's  employment 
terminates— ^1)  Income  tax  treatment. 
The  value  of  transit  passes  provided  in 
advance  to  an  employee  with  respect  to 
a  month  in  which  the  individual  is  not 
an  employee  is  included  in  the 


employee's  wages  for  income  tax 
purposes. 

(2)  Reporting  and  employment  tax 
treatment.  Transit  passes  distributed  in 
advance  to  an  employee  are  excludable 
from  wages  for  employment  tax 
purposes  under  sections  3121,  3306, 
and  3401  (PICA,  FUTA,  and  income  tax 
withholding)  if  the  employer  distributes 
transit  passes  to  the  employee  in 
advance  for  not  more  than  three  months 
and,  at  the  time  the  transit  passes  are 
distributed,  there  is  not  an  estabUshed 
date  that  the  employee's  employment 
will  terminate  (for  example,  if  the 
employee  has  given  notice  of 
retirement)  which  will  occur  before  the 
beguming  of  the  last  month  of  the 
period  for  which  the  transit  passes  are 
provided.  If  the  employer  distributes 
transit  passes  to  an  employee  in 
advance  for  not  more  than  three  months 
and  at  the  time  the  transit  passes  are 
distributed  there  is  an  established  date 
that  the  employee's  employment  will 
terminate,  and  the  employee's 
employment  does  terminate  before  the 
beginning  of  the  last  month  of  the 
period  for  which  the  transit  passes  are 
provided,  the  value  of  transit  passes 
provided  for  months  beginning  after  the 
date  of  termination  during  which  the 
employee  is  not  employed  by  the 
employer  is  included  in  the  employee's 
wages  for  employment  tax  purposes.  If 
transit  passes  are  distributed  in  advance 
for  more  than  three  months,  the  value  of 
transit  passes  provided  for  the  months 
during  which  the  employee  is  not 
employed  by  the  employer  is  includible 
in  the  employee's  wages  for 
employment  tax  purposes  regardless  of 
whether  at  the  time  die  transit  passes 
were  distributed  there  was  an 
established  date  of  termination  of  the 
employee's  employment. 

(d)  Examples.  The  following  examples 
illustrate  the  principles  of  this  Q/A-9: 

Example  1.  (i)  Employee  E  incurs  $150  for 
qualified  parking  used  during  the  month  of 
June  of  a  year  in  which  the  statutory  monthly 
parking  limit  is  $175,  for  which  E  is 
reimbursed  $150  by  Employer  R.  Employee  E 
incurs  $180  in  expenses  for  qualified  garking 
used  during  the  month  of  July  of  that  year, 
for  which  E  is  reimbursed  $180  by  Employer 
R. 

(ii)  In  this  Example  1,  because  monthly 
exclusion  amounts  may  not  be  combined  to 
provide  a  benefit  in  any  month  greater  than 
the  applicable  statutory  limit,  the  amount  by 
which  the  amount  reimbursed  for  July 
exceeds  the  applicable  statutory  monthly 
limit  ($180  minus  $175  equals  $5)  is 
includible  in  Employee  E's  wages  for  income 
and  employment  tax  purposes. 

Example  2.  (i)  Employee  F  receives  transit 
passes  from  Employer  C  with  a  value  of  $195 
in  March  of  a  year  (for  which  the  statutory 
monthly  transit  pass  limit  is  $65)  for  January. 


February,  and  March  of  that  year.  F  was  hired 
during  January  and  has  not  received  any 
transit  passes  from  G. 

(ii)  In  this  Example  2,  the  value  of  the 
transit  passes  (three  months  times  $65  equals 
$195)  is  excludable  from  F's  wages  for 
income  and  employment  tax  purposes. 

Example  3.  (i)  Employer  S  has  a  qualified 
transportation  hinge  benefit  plan  under 
which  its  employees  receive  transit  passes 
near  the  beginning  of  each  calendar  quarter 
for  that  calendar  quarter.  All  employees  of 
Employer  S  receive  transit  passes  from 
Employer  S  with  a  value  of  $195  on  March 
31  for  the  second  calendar  quarter  covering 
the  months  April,  May,  and  June  (of  a  year 
in  which  the  statutory  monthly  transit  pass 
limit  is  $65). 

(ii)  In  this  Example  3,  because  the  value  of 
the  transit  passes  may  be  calculated  by  taking 
into  account  the  monthly  limits  for  all 
months  for  which  the  transit  passes  are 
distributed,  the  value  of  the  transit  passes 
(three  months  times  $65  equals  $195)  is 
excludable  from  the  employees'  wages  for 
income  and  employment  tax  purposes. 

Example  4.  (i)  Same  facts  as  in  Example  3, 
except  that  Employee  T,  an  employee  of 
Employer  S,  terminates  employment  with  S 
on  May  31.  There  was  not  an  established  date 
of  termination  for  Employee  T  at  the  time  the 
transit  passes  were  distributed. 

(ii)  In  this  Example  4,  because  at  the  time 
the  transit  pmsses  were  distributed  there  was 
not  an  established  date  of  termination  for 
Employee  T.  the  value  of  the  transit  passes 
provided  for  June  ($65)  is  excludable  frtjm 
T's  wages  for  employment  tax  purposes. 
However,  the  value  of  the  transit  passes 
distributed  to  Employee  T  for  June  ($65)  is 
not  excludable  fit>m  T's  wages  for  income  tax 
purposes. 

(iii)  If  Employee  T's  May  31  termination 
date  was  established  at  the  time  the  transit 
passes  were  provided,  the  value  of  the  transit 
passes  provided  for  June  ($65)  is  included  in 
T's  wages  for  both  income  and  employment 
tax  purposes. 

Example  5.  (i)  Employer  F  has  a  qualified 
transportation  fringe  benefit  plan  under 
which  its  employees  receive  transit  passes 
semi-annually  in  advance  of  the  months  for 
which  the  transit  passes  are  provided.  All 
employees  of  Employer  F,  including 
Employee  X,  receive  transit  passes  from  F 
with  a  value  of  $390  on  June  30  for  the  6 
months  of  July  through  December  (of  a  year 
in  which  the  statutory  monthly  transit  pass 
limit  is  $65).  Employee  X's  employment 
terminates  and  his  last  day  of  work  is  August 
1.  Employer  F's  other  employees  remain 
employed  throughout  the  remainder  of  the 
year. 

(ii)  In  this  Example  5,  the  value  of  the 
transit  passes  provided  to  Employee  X  for  the 
months  September,  October,  November,  and 
December  ($65  times  4  months  equals  $260) 
of  the  year  is  included  in  X's  wages  for 
income  and  employment  tax  purposes.  The 
value  of  the  transit  passes  provided  to 
Employer  F's  other  employees  is  excludable 
from  the  employees'  wages  for  income  and 
employment  tax  purposes. 

Example  6.  (i)  Each  month  during  a  year 
in  which  the  statutory  monthly  transit  pass 
limit  is  $65,  Employer  R  distributes  transit 
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passes  with  a  face  amount  of  $70  to  each  of 
its  employees.  Transit  passes  with  a  face 
amount  of  $70  can  be  purchased  from  the 
transit  system  by  any  individual  for  $65. 

(ii)  In  this  Example  6,  because  the  value  of 
the  transit  passes  distributed  by  Employer  R 
does  not  exceed  the  applicable  statutory 
monthly  limit  ($65),  no  portion  of  the  value 
of  the  transit  passes  is  included  as  wages  for 
income  and  employment  tax  purposes. 

Q-10.  May  an  employee  receive 
quaUfied  transportation  hinges  from 
more  than  one  employer? 

A-10.  (a)  General  rule.  Yes.  The 
statutory  monthly  limits  described  in  Q/ 
A-7  of  this  section  apply  to  benefits 
provided  by  an  employer  to  its 
employees.  For  this  piupose,  all 
employees  treated  as  employed  by  a 
single  employer  under  section  414(b), 
(c),  (m),  or  (o)  are  treated  as  employed 
by  a  single  employer.  See  section  414(t) 
and  §  1.132-l(c).  Thus,  qualified 
transportation  fringes  paid  by  entities 
under  common  control  imder  section 
414(b),  (c),  (m),  or  (o)  are  combined  for 
purposes  of  applying  the  applicable 
statutory  monthly  limit.  In  addition,  an 
individual  who  is  treated  as  a  leased 
employee  of  the  employer  under  section 
414(n)  is  treated  as  an  employee  of  that 
employer  for  purposes  of  section  132. 
See  section  414(n)(3)(C). 

(b)  Examples.  The  following  examples 
illustrate  the  principles  of  this  Q/A-10: 

Example  1.  (i)  During  a  year  in  which  the 
statutory  monthly  qualified  parking  limit  is 
$175,  Employee  E  works  for  Employers  M 
and  N,  who  are  unrelated  and  not  treated  as 
a  single  employer  under  section  414(b),  (c), 
(m),  or  (o).  Each  month,  M  and  N  each 
provide  qualified  parking  benefits  to  E  with 
a  value  of  $100. 

(ii)  In  this  Example  1,  because  M  and  N  are 
unrelated  employers,  and  the  value  of  the 
monthly  parking  benefit  provided  by  each  is 
not  more  than  the  applicable  statutory 
monthly  limit,  the  parking  benefits  provided 
by  each  employer  are  excludable  as  qualified 
transportation  fringes  assuming  that  the  other 
requirements  of  this  section  are  satisfied. 

Example  2.  (i)  Same  facts  as  in  Example  1, 
except  that  Employers  M  and  N  are  treated 
as  a  single  employer  under  section  414(b). 

(ii)  In  this  Example  2,  because  M  and  N  are 
treated  as  a  single  employer,  the  value  of  the 
monthly  parking  benefit  provided  by  M  and 
N  must  be  combined  for  purposes  of 
determining  whether  the  applicable  statutory 
monthly  limit  has  been  exceeded.  Thus,  the 
amount  by  which  the  value  of  the  parking 
benefit  exceeds  the  monthly  limit  ($200 
minus  the  monthly  limit  amount  of  $175 
equals  $25)  for  each  month  in  the  year  is 
includible  in  E's  wages  for  income  and 
employment  tax  purposes. 

Q-11.  May  qualified  transportation 
fringes  be  provided  to  employees 
pursuant  to  a  compensation  reduction 
agreement? 

A-11.  Yes.  An  employer  may  offer 
employees  a  choice  between  cash 


compensation  and  any  qualified 
transportation  fringe.  An  employee  who 
is  offered  this  choice  and  who  elects 
qualified  transportation  fringes  is  not 
required  to  include  the  cash 
compensation  in  income  if — 

(a)  The  election  is  pursuant  to  an 
arrangement  described  in  Q/A-12  of 
this  section; 

(b)  The  amount  of  the  reduction  in 
cash  compensation  does  not  exceed  the 
limitation  in  Q/A-13  of  this  section; 

(c)  The  arrangement  satisfies  the 
timing  and  reimbursement  rules  in  Q/ 
A-14  and  16  of  this  section;  and 

(d)  The  related  fringe  benefit 
arrangement  otherwise  satisfies  the 
requirements  set  forth  elsewhere  in  this 
section. 

Q-12.  What  is  a  compensation 
reduction  election  for  purposes  of 
section  132(f)? 

A-12.  (a)  Election  requirements 
generally.  A  compensation  reduction 
arrangement  is  an  arrangement  under 
which  the  employer  provides  the 
employee  with  the  right  to  elect  whether 
the  employee  will  receive  either  a  fixed 
amount  of  cash  compensation  at  a 
specified  future  date  or  a  fixed  amount 
of  qualified  transportation  hinges  to  be 
provided  for  a  specified  futtire  period 
(such  as  qualified  parking  to  be  used 
dvuing  a  ftiture  calendar  month).  The 
employee's  election  must  be  in  writing 
or  another  form,  such  as  electronic,  that 
includes,  in  a  permanent  and  verifiable 
form,  the  information  required  to  be  in 
the  election.  The  election  must  contain 
the  date  of  the  election.the  amount  of 
the  compensation  to  be  reduced,  and  the 
period  for  which  the  benefit  will  be 
provided.  The  election  must  relate  to  a 
fixed  dollar  amoimt  or  fixed  percentage 
of  compensation  reduction.  An  election 
to  reduce  compensation  for  a  period  by 
a  set  amount  for  such  period  may  be 
automatically  renewed  for  subsequent 
periods. 

(b)  Automatic  election  permitted.  An 
employer  may  provide  imder  its 
qualified  transportation  fringe  benefit 
plan  that  a  compensation  reduction 
election  will  be  deemed  to  have  been 
made  if  the  employee  does  not  elect  to 
receive  cash  compensation  in  lieu  of  the 
qualified  transportation  fringe,  provided 
that  the  employee  receives  adequate 
notice  that  a  compensation  reduction 
will  be  made  and  is  given  adequate 
opportunity  to  choose  to  receive  the 
cash  compensation  instead  of  the 
qualified  transportation  fringe. 

Q-13.  Is  there  a  Umit  to  the  amount 
of  the  compensation  reduction? 

A-13.  Yes.  Each  month,  the  amoimt  of 
the  compensation  reduction  may  not 
exceed  the  combined  applicable 
statutory  monthly  limits  for 


transportation  in  a  commuter  highway 
vehicle,  transit  passes,  and  qualified 
parking.  For  example,  for  a  year  in 
which  the  statutory  monthly  limit  is  $65 
for  transportation  in  a  commuter 
highway  vehicle  and  transit  passes,  and 
$1 75  for  qualified  parking,  an  employee 
could  elect  to  reduce  compensation  for 
any  month  by  no  more  than  $240  ($65 
plus  $175)  vdth  respect  to  qualified 
transportation  hinges.  If  an  employee 
were  to  elect  to  reduce  compensation  by 
$250  for  a  month,  the  excess  $10  ($250 
minus  $240)  would  be  includible  in  the 
employee's  wages  for  income  and 
employment  tax  purposes. 

Q-14.  When  must  the  employee  have 
made  a  compensation  reduction  election 
and  under  what  circumstances  may  the 
amount  be  paid  in  cash  to  the 
employee? 

A-14.  (a)  The  compensation  reduction 
election  must  satisfy  the  requirements 
set  forth  under  paragraphs  (h),  (c),  and 
(d)  of  this  Q/ A-14. 

(b)  Timing  of  election.  The 
compensation  reduction  election  must 
be  made  before  the  employee  is  able 
currently  to  receive  the  cash  or  other 
taxable  amount  at  the  employee's 
discretion.  The  determination  of 
whether  the  employee  is  able  currently 
to  receive  the  cash  does  not  depend  on 
whether  it  has  been  constructively 
received  for  purposes  of  section  451. 
The  election  must  specify  that  the 
period  (such  as  a  calendar  month)  for 
which  the  qualified  transportation 
fringe  will  be  provided  must  not  begin 
before  the  election  is  made.  Thus,  a 
compensation  reduction  election  must 
relate  to  qualified  transportation  fringes 
to  be  provided  after  the  election.  For 
this  purpose,  the  date  a  qualified 
transportation  fringe  is  provided  is — 

(1)  The  date  the  employee  receives  a 
voucher  or  similar  item:  or 

(2)  In  any  other  case,  the  date  the 
employee  uses  the  qualified 
transportation  fringe. 

(c)  Revocability  of  elections.  The 
employee  may  not  revoke  a 
compensation  reduction  election  after 
the  employee  is  able  currently  to  receive 
the  cash  or  other  taxable  amount  at  the 
employee's  discretion.  In  addition,  the 
election  may  not  be  revoked  after  the 
beginning  of  the  period  for  which  the 
qualified  transportation  fringe  will  be 
provided. 

(d)  Compensation  reduction  amounts 
not  refundable.  Unless  an  election  is 
revoked  in  a  manner  consistent  with 
paragraph  (c)  of  this  Q/A-14,  an 
employee  may  not  subsequently  receive 
the  compensation  (in  cash  or  any  form 
other  than  by  payment  of  a  qualified 
transportation  fringe  under  the 
employer's  plan).  "Thus,  an  employer's 
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qualified  transportation  fringe  benefit 
plan  may  not  provide  that  an  employee 
who  ceases  to  participate  in  the 
employer's  qualified  transportation 
fringe  benefit  plan  (such  as  in  the  case 
of  termination  of  employment)  is 
entitled  to  receive  a  refund  of  the 
amoimt  by  which  the  employee's 
compensation  reductions  exceed  the 
actual  qualified  transportation  fringes 
provided  to  the  employee  by  the 
employer. 

(e)  Examples.  The  following  examples 
illustrate  the  principles  of  this  Q/A-14: 

Example  1.  (i)  Employer  P  maintains  a 
qualified  transportation  fringe  benefit 
arrangement  during  a  year  in  which  the 
statutory  monthly  limit  is  SI  00  for 
transportation  in  a  commuter  highway 
vehicle  and  transit  passes  (2002  or  later)  and 
$180  for  qualified  parking.  Employees  of  P 
are  paid  cash  compensation  twice  per  month, 
with  the  payroll  dates  being  the  first  and  the 
fifteenth  day  of  the  month.  Under  P's 
arrangement,  an  employee  is  permitted  to 
elect  at  any  time  before  the  first  day  of  a 
month  to  reduce  his  or  her  compensation 
payable  during  that  month  in  an  amount  up 
to  the  applicable  statutory  monthly  limit 
(SlOO  if  the  employee  elects  coverage  for 
transportation  in  a  commuter  highway 
vehicle  or  a  mass  transit  pass,  or  $180  if  the 
employee  chooses  qualified  parking)  in 
return  for  the  right  to  receive  qualified 
transportation  fringes  up  to  the  amount  of  the 
election.  If  such  an  election  is  made,  P  will 
provide  a  mass  transit  pass  for  that  month 
with  a  value  not  exceeding  the  compensation 
reduction  amount  elected  by  the  employee  or 
will  reimburse  the  cost  of  other  qualified 
transfKjrtation  fringes  used  by  the  employee 
on  or  after  the  first  day  of  that  month  up  to 
the  compensation  reduction  amount  elected 
by  the  employee.  Any  com(>ensation 
reduction  amount  elected  by  the  employee 
for  the  month  that  is  not  used  for  qualified 
transportation  fringes  is  not  refunded  to  the 
employee  at  any  future  date. 

(ii)  In  this  Example  J,  the  arrangement 
satisfies  the  requiremepts  of  this  Q/A-14 
because  the  election  is  made  before  the 
employee  is  able  currently  to  receive  the  cash 
and  the  election  specifies  the  future  pteriod 
for  which  the  qualified  transportation  fringes 
will  be  provided.  The  arrangement  would 
also  satisfy  the  requirements  of  this  Q/A-14 
and  Q/A-13  of  this  section  if  employees  are 
allowed  to  elect  to  reduce  compensation  up 
to  $280  per  month  ($100  plus  $180). 

(iii)  The  arrangement  would  also  satisfy  the 
requirements  of  this  Q/A-14  (and  Q/A-13  of 
this  section)  if  employees  are  allowed  to 
make  an  election  at  any  time  before  the  first 
or  the  fifteenth  day  of  the  month  to  reduce 
their  compensation  payable  on  that  payroll 
date  by  an  amount  not  in  excess  of  one-half 
of  the  applicable  statutory  monthly  limit 
(depending  on  the  type  of  qualified 
transportation  fringe  elected  by  the 
employee)  and  P  provides  a  mass  transit  pass 
on  or  after  the  applicable  payroll  date  for  the 
compensation  reduction  amount  elected  by 
the  employee  for  the  payroll  date  or 
reimburses  the  cost  of  other  qualified 


transportation  fringes  used  by  the  employee 
on  or  after  the  payroll  date  up  to  the 
compensation  reduction  amount  elected  by 
the  employee  for  that  payroll  date. 

Example  2.  (i)  Employee  Q  elects  to  reduce 
his  compensation  payable  on  March  1  of  a 
year  (for  which  the  statutory  monthly  mass 
transit  limit  is  $65)  by  $195  in  exchange  for 
a  mass  transit  voucher  to  be  provided  in 
March.  The  election  is  made  on  the 
preceding  February  27.  Employee  Q  was 
hired  in  (anuary  of  the  year.  On  March  10  of 
the  year,  the  employer  of  Employee  Q 
delivers  to  Employee  Q  a  mass  transit 
voucher  worth  $195  for  the  months  of 
January,  February,  and  March. 

(ii)  In  this  Example  2,  $65  is  included  in 
Employee  Q's  wages  for  income  and 
employment  tax  purposes  because  the 
compensation  reduction  election  fails  to 
satisfy  the  requirement  in  this  Q/A-14  and 
Q/A-12  of  this  section  that  the  period  for 
which  the  qualified  transportation  fringe  will 
be  provided  not  begin  before  the  election  is 
made  to  the  extent  the  election  relates  to  $65 
worth  of  transit  passes  for  January  of  the 
year.  The  $65  for  February  is  not  taxable 
because  the  election  was  for  a  future  period 
that  includes  at  least  one  day  in  February. 

(iii)  However,  no  amount  would  be 
included  in  Employee  Q's  wages  as  a  result 
of  the  election  if  $195  worth  of  mass  transit 
passes  were  instead  provided  to  Q  for  the 
months  of  February,  March,  and  April 
(because  the  compensation  reduction  would 
relate  solely  to  fringes  to  be  provided  for  a 
period  not  begiiming  before  the  date  of  the 
election  and  the  amount  provided  does  not 
exceed  the  aggregate  limit  for  the  period,  i.e., 
the  sum  of  $65  for  each  of  February,  March, 
and  April).  See  Q/A-9  of  this  section  for 
rules  governing  transit  passes  distributed  in 
advance  for  more  than  one  month. 

Example  3.  (i)  Employee  R  elects  to  reduce 
Ais  compensation  payable  on  March  1  of  a 
year  (for  which  the  statutory  monthly  parking 
limit  is  $175)  by  $185  in  exchange  for 
reimbursement  by  Employer  T  of  parking 
expenses  incurred  by  Employee  R  for  parking 
on  or  near  Employer  T's  business  premises 
during  the  period  beginning  after  the  date  of 
the  election  through  March.  The  election  is 
made  on  the  preceding  February  27. 
Employee  R  incurs  $10  in  parking  expenses 
on  February  28  of  the  year,  and  $175  in 
parking  expenses  during  the  month  of  March. 
On  April  5  of  the  year.  Employer  T 
reimburses  Employee  R  $185  for  the  parking 
expenses  incurred  on  February  28,  and 
during  March,  of  the  year. 

(ii)  In  this  Example  3,  no  amount  would  be 
includible  in  Employee  R's  wages  for  income 
and  employment  tax  purposes  because  the 
compensation  reduction  related  solely  to 
parking  on  or  near  Employer  R's  business 
premises  used  during  a  period  not  beginning 
before  the  date  of  the  election  and  the 
amount  reimbursed  for  parking  used  in  any 
one  month  does  not  exceed  the  statutory 
monthly  limitation. 

Q-15.  May  an  employee  whose 
qualified  transportation  fringe  costs  are 
less  than  the  employee's  compensation 
reduction  carry  over  this  excess  amount 
to  subsequent  periods? 


A-15.  (a)  Yes.  An  employee  may  carry 
over  unused  compensation  reduction 
amounts  to  subsequent  periods  under 
the  plan  of  the  employee's  employer. 

(b)  The  following  example  illustrates 
the  principles  of  this  Q/A-15: 

Example,  (i)  By  an  election  made  before 
November  1  of  a  year  for  which  the  statutory 
monthly  mass  transit  limit  is  $65,  Employe* 
E  elects  to  reduce  compensation  in  the 
amount  of  $65  for  the  month  of  November. 
E  incurs  $50  in  employee-operated  commuter 
highway  vehicle  expenses  during  November 
for  which  E  is  reimbursed  $50  by  Employer 
R,  E's  employer.  By  an  election  made  before 
December,  E  elects  to  reduce  compensation 
by  $65  for  the  month  of  December.  E  incurs 
$65  in  employee-operated  commuter 
highway  vehicle  expenses  during  December 
for  which  E  is  reimbursed  $65  by  R.  Before 
the  following  January,  E  elects  to  reduce 
compensation  by  $50  for  the  month  of 
January.  E  incurs  $65  in  employee-operated 
commuter  highway  vehicle  expenses  during 
January  for  which  E  is  reimbursed  $65  by  R 
because  R  allows  E  to  carry  over  to  the  next 
year  the  $15  amount  by  which  the 
compensation  reductions  for  November  and 
December  exceeded  the  employee-operated 
commuter  highway  vehicle  expenses 
incurred  during  those  months. 

(ii)  In  this  Example,  because  Employee  E 
is  reimbursed  in  an  eunount  not  exceeding 
the  applicable  statutory  monthly  limit,  and 
the  reimbursement  does  not  exceed  the 
amount  of  employee-operated  commuter 
highway  vehicle  expenses  incurred  during 
the  month  of  Jandary,  the  amount  reimbursed 
($65)  is  excludable  from  E's  wages  for  income 
and  employment  tax  purposes. 

Q-16.  How  does  section  132(f)  apply 
to  expense  reimbursements? 

A-16.  (a)  In  general.  The  term 
qualified  transportation  fringe  includes 
cash  reimbursement  by  an  employer  to 
an  employee  for  expenses  incurred  or 
paid  by  an  employee  for  transportation 
in  a  commuter  highway  vehicle  or 
qualified  parking.  The  term  qualified 
transportation  fringe  also  includes  cash 
reimbursement  for  transit  passes  made 
under  a  bona  fide  reimbursement 
arrangement,  but,  in  accordance  with 
section  132(f)(3),  only  if  permitted 
under  paragraph  (b)  of  this  Q/A-16.  The 
reimbursement  must  be  made  under  a 
bona  fide  reimbursement  arrangement 
which  meets  the  rules  of  paragraph  (c) 
of  this  Q/A-16.  A  payment  made  before 
the  date  an  expense  has  been  inciured 
or  paid  is  not  a  reimbursement.  In 
addition,  a  bona  fide  reimbursement 
arrangement  does  not  include  an 
arrangement  that  is  dependent  solely 
upon  an  employee  certifying  in  advance 
that  the  employee  will  incur  expenses  at 
some  future  date. 

(b)  Special  rule  for  tmnsit  passes — (1) 
In  general.  The  term  qualified 
transportation  fringe  includes  cash 
reimbursement  for  transit  passes  made 
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under  a  bona  fide  reimbursement 
arrangement,  but,  in  accordance  with 
section  132(f)(3),  only  if  no  voucher  or 
similar  item  that  may  be  exchanged  only 
for  a  transit  pass  is  readily  available  for 
direct  distribution  by  the  employer  to 
employees.  If  a  voucher  is  readily 
available,  the  requirement  that  a 
voucher  be  distributed  in-kind  by  the 
employer  is  satisfied  if  the  voucher  is 
distributed  by  the  employer  or  by 
another  person  on  behalf  of  the 
employer  (for  example,  if  a  transit 
operator  credits  amoimts  to  the 
employee's  fare  card  as  a  result  of 
payments  made  to  the  operator  by  the 
employer). 

(2)  Voucher  or  similar  item.  For 
purposes  of  the  special  rule  in 
paragraph  (b)  of  this  Q/A-16,  a  transit 
system  voucher  is  an  instrument  that 
may  be  piu-chased  by  employers  from  a 
voucher  provider  that  is  accepted  by 
one  or  more  mass  transit  operators  (e.g., 
train,  subway,  and  bus)  in  an  area  as 
fare  media  or  in  exchange  for  fare 
media.  Thus,  for  example,  a  transit  pass 
that  may  be  purchased  by  employers 
directly  from  a  voucher  provider  is  a 
transit  system  voucher. 

(3)  Voucher  provider.  The  term 
voucher  provider  means  any  person  in 
the  trade  or  business  of  selling  transit 
system  vouchers  to  employers,  or  any 
transit  system  or  transit  operator  that 
sells  vouchers  to  employers  for  the 
purpose  of  direct  distribution  to 
employees.  Thus,  a  transit  operator 
might  or  might  not  be  a  voucher 
provider.  A  voucher  provider  is  not,  for 
example,  a  third-parfy  employee 
benefits  administrator  that  administers  a 
transit  pass  benefit  program  for  an 
employer  using  vouchers  that  the 
employer  could  obtain  directly. 

(4)  Readily  available.  For  purposes  of 
this  paragraph  (b),  a  voucher  or  similar 
item  is  readily  available  for  direct 
distribution  by  the  employer  to 
employees  if  and  only  if  an  employer 
can  obtain  it  from  a  voucher  provider 
that— 

(i)  does  not  impose  fare  media  charges 
that  cause  vouchers  to  not  be  readily 
available  as  described  in  paragraph 
(b)(5)  of  this  section;  and 

(ii)  does  not  impose  other  restrictions 
that  cause  vouchers  to  not  be  readily 
available  as  described  in  paragraph 
(b)(6)  of  this  section. 

(5)  Fare  media  charges.  For  purposes 
of  paragraph  (b)(4)  of  this  section,  fare 
media  charges  relate  only  to  fees  paid  by 
the  employer  to  voucher  providers  for 
vouchers.  The  determination  of  whether 
obtaining  a  voucher  would  result  in  fare 
media  charges  that  cause  vouchers  to 
not  be  readily  available  as  described  in 
this  paragraph  (b)  is  made  with  respect 


to  each  transit  system  voucher.  If  more 
than  one  transit  system  voucher  is 
available  for  direct  distribution  to 
employees,  the  employer  must  consider 
the  fees  imposed  for  the  lowest  cost 
monthly  voucher  for  purposes  of 
determining  whether  the  fees  imposed 
by  the  voucher  provider  satisfy  this 
paragraph.  However,  if  transit  system 
vouchers  for  multiple  transit  systems 
are  required  in  an  area  to  meet  the 
transit  needs  of  the  individual 
employees  in  that  area,  the  employer 
has  the  option  of  averaging  the  costs 
applied  to  each  transit  system  voucher 
for  purposes  of  determining  whether  the 
fare  media  charges  for  transit  system 
vouchers  satisfy  this  paragraph.  Fare 
media  charges  are  described  in  this 
paragraph  (b)(5),  and  therefore  cause 
vouchers  to  not  be  readily  available,  if 
and  only  if  the  average  annual  fare 
media  charges  that  the  employer 
reasonably  expects  to  incur  for  transit 
system  vouchers  purchased  from  the 
voucher  provider  (disregarding 
reasonable  and  customary  delivery 
charges  imposed  by  the  voucher 
provider,  e,g.,  not  in  excess  of  $15)  are 
more  than  1  percent  of  the  average 
annual  value  of  the  vouchers  for  a 
transit  system. 

(6)  Other  restrictions.  For  piuposes  of 
paragraph  (b)(4)  of  this  section, 
restrictions  that  cause  vouchers  to  not 
be  readily  available  are  restrictions 
im[>osed  by  the  voucher  provider  other 
than  fare  media  charges  that  effectively 
prevent  the  employer  from  obtaining 
vouchers  appropriate  for  distribution  to 
employees.  Examples  of  such 
restrictions  include — 

(i)  Advance  purchase  requirements. 
Advance  piuchase  requirements  cause 
vouchers  to  not  be  readily  available  only 
if  the  voucher  provider  does  not  offer 
vouchers  at  regidar  intervals  or  fails  to 
provide  the  voucher  within  a  reasonable 
period  after  receiving  payment  for  the 
voucher.  For  example,  a  requirement 
that  vouchers  may  be  purchased  only 
once  per  year  may  effectively  prevent  an 
employer  from  obtaining  voudiers  for 
distribution  to  employees.  An  advance 
purchase  requirement  that  vouchers  be 
purchased  not  more  frequently  than 
monthly  does  not  effectively  prevent  the 
employer  frtjm  obtaining  vouchers  for 
distribution  to  employees. 

(ii)  Purchase  quantity  requirements. 
Purchase  quantity  requirements  cause 
vouchers  to  not  be  readily  available  if 
the  voucher  provider  does  not  offer 
vouchers  in  quantities  that  are 
reasonably  appropriate  to  the  number  of 
the  employer's  employees  who  use  mass 
transportation  (for  example,  the  voucher 
provider  requires  a  $1,000  minimum 


purchase  and  the  employer  seeks  to 
piux:iiase  only  $200  of  vouchers). 

(iii)  Limitations  on  denominations  of 
vouchers  that  are  available.  If  the 
voucher  provider  does  not  offer 
vouchers  in  denominations  appropriate 
for  distribution  to  the  employer's 
employees,  vouchers  are  not  readily 
available.  For  example,  vouchers 
provided  in  $5  increments  up  to  the 
monthly  limit  are  appropriate  for 
distribution  to  employees,  while 
vouchers  available  only  in  a 
denomination  equal  to  the  monthly 
limit  are  not  appropriate  for  distribution 
to  employees  if  the  amount  of  the 
benefit  provided  to  the  employer's 
employees  each  month  is  normally  less 
than  the  monthly  limit. 

(7)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (b): 

Example,  (i)  Company  C  in  City  X  sells 
mass  transit  vouchers  to  employers  in  the , 
metropolitan  area  of  X  in  various 
denominations  appropriate  for  distribution  to 
employees.  Employers  can  purchase 
vouchers  monthly  in  reasonably  appropriate 
quantities.  Several  different  bus,  rail,  van 
pool,  and  ferry  operators  service  X,  and  a 
number  of  the  operators  accept  the  vouchers 
either  as  fare  media  or  in  exchange  for  fare 
media.  To  cover  its  operating  expenses,  C 
imposes  on  each  voucher  a  50  cents  charge, 
plus  a  reasonable  and  customary  $15  charge 
for  delivery  of  each  order  of  vouchers. 
EmpHoyer  M  disburses  vouchers  purchased 
fix)m  C  to  its  employees  who  use  operators 
that  accept  the  vouchers  and  M  reasonably 
expects  that  $55  is  the  average  value  of  the 
voucher  it  will  purchase  from  C  for  the  next 
calendar  year. 

(ii)  In  this  Example,  vouchers  for  X  are 
readily  available  for  direct  distribution  by  the 
employer  to  employees  because  the  exp^ed 
cost  of  the  vouchers  disbursed  to  M's 
employees  for  the  next  calendar  year  is  not 
more  than  1  percent  of  the  value  of  the 
vouchers  (50  cents  divided  by  $55  equals 
0.91  percent),  the  delivery  charges  are 
disregarded  because  they  are  reasonable  and 
customary,  and  there  are  no  other  restrictions 
that  cause  the  vouchers  to  not  be  readily 
available.  Thus,  any  reimbursement  of  mass 
transportation  costs  in  X  would  not  be  a 
qualified  transportation  fringe. 

(c)  Substantiation  requirements. 
Employers  that  make  cash 
reimbiu-sements  must  establish  a  bona 
fide  reimbursement  arrangement  to 
establish  that  their  employees  have,  in 
fact,  incurred  expenses  for 
transportation  in  a  commuter  highway 
vehicle,  transit  passes,  or  qualified 
parking.  For  purposes  of  section  132(f), 
whether  cash  reimbursements  are  made 
uinder  a  bona  fide  reimbursement 
arrangement  may  vary  depending  on  the 
facts  and  circumstances,  including  the 
method  or  methods  of  payment  utilized 
within  the  mass  transit  system.  The 
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employer  must  implement  reasonable 
procedures  to  ensure  that  an  amount 
equal  to  the  reimbursement  was 
incurred  for  transportation  in  a 
commuter  highway  vehicle,  transit 
passes,  or  qualified  parking.  The 
expense  must  be  substantiated  within  a 
reasonable  period  of  time.  An  expense 
substantiated  to  the  payor  within  180 
days  after  it  has  been  paid  will  be 
treated  as  having  been  substantiated 
within  a  reasonable  period  of  time.  An 
employee  certification  at  the  time  of 
reimbursement  in  either  writteir  or 
electronic  form  may  be  a  reasonable 
reimbursement  procedure  depending  on 
the  facts  and  circumstances.  Examples 
of  reasonable  reimbursement  proceduj^s 
are  set  forth  in  paragraph  (d)  of  this  Q/ 
A-16. 

(d)  Illustrations  of  reasonable 
reimbursement  procedures.  The 
following  are  examples  of  reasonable 
reimbursement  procediires  for  purposes 
of  paragraph  (c)  of  this  Q/A-16.  In  each 
case,  the  reimbursement  is  made  at  or 
within  a  reasonable  period  after  the  end 
of  the  events  described  in  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 

(1)  An  employee  presents  to  the 
employer  a  parking  expense  receipt  for 
parking  on  or  near  the  employer's 
business  premises,  the  employee 
certifies  that  the  parking  was  used  by 
the  employee,  and  the  employer  has  no 
reason  to  doubt  the  employee's 
certification. 

(2)  An  employee  either  submits  a  used 
time-sensitive  transit  pass  (such  as  a 
monthly  pass)  to  the  employer  and 
certifies  that  he  or  she  purchased  it  or 
presents  an  uinused  or  used  transit  pass 
to  the  employer  and  certifies  that  he  or 
she  purchased  it  and  the  employee 
certifies  that  he  or  she  has  not 
previously  been  reimbiirsed  for  the 
transit  pass.  In  both  cases,  the  employer 
has  no  reason  to  doubt  the  employee's 
certification. 

(3)  If  a  receipt  is  not  provided  in  the 
ordinary  course  of  business  [e.g.,  if  the 
employee  uses  metered  parking  or  if 
used  transit  passes  cannot  be  returned 
to  the  user),  the  employee  certifies  to 
the  employer  the  t)q>e  and  the  amoimt 
of  expenses  incurred,  and  the  employer 
has  no  reason  to  doubt  the  employee's 
certification. 

Q-17.  May  an  employer  provide 
nontaxable  cash  reimbursement  under 
section  132(f)  for  periods  longer  than 
one  month? 

A-17.  (a)  General  rule.  Yes.  Qualified 
transportation  fringes  include 
reimbursement  to  employees  for  costs 
incurred  for  transportation  in  more  than 
one  month,  provided  the  reimbursement 
for  each  month  in  the  period  is 
calcidated  separately  and  does  not 


exceed  the  applicable  statutory  monthly 
limit  for  any  month  in  the  period.  See 
Q/A-8  and  9  of  this  section  if  the  limit 
for  a  month  is  exceeded. 

(b)  Example.  The  following  example 
illustrates  the  principles  of  this  Q/A-17: 

Example,  (i)  Employee  R  pays  SlOO  per 
month  for  qualified  parking  used  during  the 
period  from  April  1  through  June  30  of  a  year 
in  which  the  statutory  monthly  qualified 
parking  limit  is  $175.  After  receiving 
adequate  substantiation  from  Employee  R, 
R's  employer  reimburses  R  $300  in  cash  on 
June  30  of  that  year. 

(ii)  In  this  Example,  because  the  value  of 
the  reimbursed  expenses  for  each  month  did 
not  exceed  the  applicable  statutory  monthly 
limit,  the  $300  reimbursement  is  excludable 
from  RJs  wages  for  income  and  employment 
tax  purposes  as  a  qualified  transportation 
fringe. 

Q-18.  What  are  the  substantiation 
requirements  if  an  employer  distributes 
traiisit  passes? 

A-18.  There  are  no  substantiation 
requirements  if  the  employer  distributes 
transit  passes.  Thus,  an  employer  may 
distribute  a  transit  pass  for  each  month 
with  a  value  not  more  than  the  statutory 
monthly  limit  without  requiring  any 
certification  from  the  employee 
regarding  the  use  of  the  transit  pass. 

Q-19.  May  an  employer  choose  to 
impose  substantiation  requirements  in 
addition  to  those  described  in  this 
regulation? 

A-19.  Yes. 

Q-20.  How  is  the  value  of  parking 
determined? 

A-20.  Section  1.61-21(b)(2)  applies 
for  purposes  of  determining  the  value  of 
parking. 

Q-21.  How  do  the  qualified 
transportation  fringe  rules  apply  to  van 
pools? 

A-21.  (a)  Van  pools  generally. 
Employer  and  employee-operated  van 
pools,  as  well  as  private  or  public 
transit-operated  van  pools,  may  qualify 
as  qualified  transportation  fringes.  The 
value  of  van  pool  benefits  which  are 
qualified  transporiation  fringes  may  be 
excluded  up  to  the  applicable  statutory 
monthly  limit  for  transportation  in  a 
commuter  highway  vehicle  and  transit 
passes,  less  the  value  of  any  transit 
passes  provided  by  the  employer  for  the 
month. 

(b)  Employer-operated  van  pools.  The 
value  of  van  pool  transporiation 
provided  by  or  for  an  employer  to  its 
employees  is  excludable  as  a  qualified 
transportation  fiinge,  provided  the  van 
qualifies  as  a  commuter  highway 
vehicle  as  defined  in  section  132(f)(5)(B) 
and  Q/A-2  of  this  section.  A  van  pool 
is  operated  by  or  for  the  employer  if  the 
employer  purchases  or  leases  vans  to 
enable  employees  to  commute  together 


or  the  employer  contracts  with  and  pays 
a  third  party  to  provide  the  vans  and 
some  or  all  of  the  costs  of  operating  the 
vans,  including  maintenance,  liability 
insurance  and  other  operating  expenses. 

(c)  Employee-operated  van  pools. 
Cash  reimbursement  by  an  employer  to 
employees  for  expenses  inciirred  for 
transportation  in  a  van  pool  operated  by 
employees  independent  of  their 
employer  are  excludable  as  qualified 
transportation  fringes,  provided  that  the 
van  qualifies  as  a  commuter  highway 
vehicle  as  defined  in  section  132(f)(5)(B) 
and  Q/A-2  of  this  section.  See  Q/A-16 
of  this  section  for  the  rules  governing 
cash  reimbiirsements. 

(d)  Private  or  public  transit-operated 
van  pool  transit  passes.  The  qualified 
transportation  fringe  exclusion  for 
transit  passes  is  available  for  travel  in 
van  pools  owned  and  operated  either  by 
public  transit  authorities  or  by  any 
person  in  the  business  of  transporting 
persons  for  compensation  or  hire.  In 
accordance  with  paragraph  (b)  of  Q/A- 
3  of  this  section,  the  van  must  seat  at 
least  6  adults  (excluding  the  driver).  See 
Q/A-16(b)  and  (c)  of  this  section  for  a 
special  rule  for  cash  reimbursement  for 
transit  passes  and  the  substantiation 
requirements  for  cash  reimbiusement. 

(e)  Value  of  van  pool  transportation 
benefits.  Section  1.61-21(b)(2)  provides 
that  the  fair  market  value  of  a  fringe 
benefit  is  based  on  all  the  facts  and 
circiunstances.  Alternatively, 
transportation  in  an  employer-provided 
commuter  highway  vehicle  may  be 
valued  under  the  automobile  lease 
valuation  rule  in  §  1.61-21(d),  the 
vehicle  cents-per-mile  rule  in  §  1.61- 
21(e),  or  the  commuting  valuation  rule 
in  §  1.61-21(f).  If  one  of  these  special 
valuation  rules  is  used,  the  employer 
must  use  the  same  valuation  rule  to 
value  the  use  of  the  conunuter  highway 
vehicle  by  each  employee  who  $hare  the 
use.  See  §  1.61-21(c)(2)(i)(B).    * 

(f)  Qualified  parking  prime  member.  If 
an  employee  obtains  a  qualified  parking 
space  as  a  result  of  membership  in  a  car 
or  van  pool,  the  applicable  statutory 
monthly  limit  for  qualified  parking 
applies  to  the  individual  to  whom  the 
parking  space  is  assigned.  This 
individual  is  the  prime  member.  In 
determining  the  tax  consequences  to  the 
prime  member,  the  statutory  monthly 
limit  amounts  of  each  car  pool  member 
may  not  be  combined.  If  the  employer 
provides  access  to  the  space  and  the 
space  is  not  assigned  to  a  particular 
individual,  then  the  employer  must 
designate  one  of  its  employees  as  the 
prime  member  who  will  bear  the  tax 
consequences.  The  employer  may  not 
designate  more  than  one  prime  member 
for  a  car  or  van  pool  diuing  a  month. 
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The  employer  of  the  prime  member  is 
responsible  for  including  the  value  of 
the  qualified  parking  in  excess  of  the 
statutory  monthly  limit  in  the  prime 
member's  wages  for  income  and 
einplo3Tnent  tax  purposes. 

Q-22.  What  are  the  reporting  and 
employment  tax  requirements  for 
qualified  transportation  fringes? 

A-22.  (a)  Employment  tax  treatment 
generally.  Qualified  transportation 
fringes  not  exceeding  the  applicable 
statutory  monthly  limit  described  in  Q/ 
A-7  of  this  section  are  not  wages  for 
purposes  of  the  Federal  Insurance 
Contributions  Act  (PICA),  the  Federal 
Unemployment  Tax  Act  (FUTA),  and 
federal  income  tax  vnthholding.  Any 
amoimt  by  which  an  employee  elects  to 
reduce  compensation  as  provided  in  Q/ 
A-1 1  of  this  section  is  not  subject  to  the 
FICA,  the  FUTA,  and  federal  income  tax 
withholding.  Qualified  transportation 
fringes  exceeding  the  applicable 
statutory  monthly  limit  described  in  Q/ 
A-7  of  this  section  are  wages  for 
purposes  of  the  FICA,  the  FUTA,  and 
federal  income  tax  withholding  and  are 
reported  on  the  employee's  Form  W-2, 
Wage  and  Tax  Statement. 

(b)  Employment  tax  treatment  of  cash 
reimbursement  exceeding  monthly 
liniits.  Cash  reimbxu^ement  to 
employees  (for  example,  cash 
reimbursement  for  qualified  parking)  in 
excess  of  the  applicable  statutory 
monthly  limit  luider  section  132(f)  is 
treated  as  paid  for  employment  tax 
purposes  when  actually  or 
constructively  paid.  See  §§31. 3121(a)- 
2(a),  31.3301-4,  31.3402(a)-l(b)  of  this 
chapter.  Employers  must  report  and 
deposit  the  amounts  withheld  in 
addition  to  reporting  and  depositing 
other  employment  taxes.  See  Q/A-16  of 
this  section  for  rules  governing  cash 
reimbursements. 

(c)  Noncash  fringe  benefits  exceeding 
monthly  limits.  If  the  value  of  noncash 
qualified  transportation  fringes  exceeds 
the  applicable  statutory  monthly  limit, 
the  employer  may  elect,  for  purposes  of 
the  FICA,  the  FUTA,  and  federal  income 
tax  withholding,  to  treat  the  noncash 
taxable  fringe  benefits  as  paid  on  a  pay 
period,  quarterly,  semi-annual,  annual, 
or  other  basis,  provided  that  the  benefits 
are  treated  as  paid  no  less  frequently 
than  annually. 

Q-23.  How  does  section  132(f) 
interact  with  other  fringe  benefit  rules? 

A-23.  For  purposes  of  section  132,  the 
terms  working  condition  fringe  and  de 
minimis  fringe  do  not  include  any 
qualified  transportation  fringe  under 
section  132(f).  If,  however,  an  employer 
provides  local  transportation  other  than 
transit  passes  (without  any  direct  or 
indirect  compensation  reduction 


election),  the  value  of  the  benefit  may  be 
excludable,  either  totally  or  partially, 
imder  fringe  benefit  rules  other  than  the 
qualified  transportation  fringe  rules 
under  section  132(f).  See  §§1.132- 
6(d)(2)(i)  (occasional  local 
transportation  fare),  1.132-6(d)(2)(iii) 
(transportation  provided  under  imusual 
circumstances),  and  1.61-21(k) 
(valuation  of  local  transportation 
provided  to  qualified  employees).  See 
also  Q/ A— 4(b)  of  this  section. 

Q-24.  May  qualified  transportation 
fringes  be  provided  to  individuals  who 
are  partners,  2-percent  shareholders  of 
S-corporations,  or  independent 
contractors? 

A-24.  (a)  General  rule.  Section 
132(f)(5)(E)  states  that  self-employed 
individuals  who  are  employees  within 
the  meaning  of  section  401(c)(1)  are  not 
employees  for  piuposes  of  section 
132(f).  Therefore,  individuals  who  are 
partners,  sole  proprietors,  or  other 
independent  contractors  are  not 
employees  for  piuposes  of  section 
132(f)-  In  addition,  under  section 
1372(a),  2-percent  shareholders  of  S 
corporations  are  treated  as  partners  for 
fiinge  benefit  purposes.  Thus,  an 
individual  who  is  both  a  2-percent 
shareholder  of  an  S  corporation  and  a 
common  law  employee  of  that  S 
corporation  is  not  considered  an 
employee  for  purposes  of  section  132(f). 
However,  while  section  132(f)  does  not 
apply  to  individuals  who  are  partners, 
2-percent  shareholders  of  S 
corporations,  or  independent 
contractors,  other  exclusions  for 
working  condition  and  de  minimis 
fringes  may  be  available  as  described  in 
paragraphs  (b)  and  (c)  of  this  Q/A-24. 
See  §§  1.132-l(b)(2)  and  1.132-l(b)(4). 

(b)  Transit  passes.  The  working 
condition  and  de  minimis  fiinge 
exclusions  under  section  132(a)(3)  and 
(4)  are  available  for  transit  passes 
provided  to  individuals  who  are 
partners,  2-percent  shareholders,  and 
independent  contractors.  For  example, 
tokens  or  farecards  provided  by  a 
partnership  to  an  individual  who  is  a 
partner  that  enable  the  partner  to 
commute  on  a  public  transit  system  (not 
including  privately-operated  van  pools) 
are  excludable  from  the  partner's  gross 
income  if  the  value  of  the  tokens  and 
farecards  in  any  month  does  not  exceed 
the  dollar  amount  specified  in  §  1.132- 
6(d)(1).  However,  if  the  value  of  a  pass 
provided  in  a  month  exceeds  the  dollar 
amount  specified  in  §  1.132-6(d)(l),  the 
full  value  of  the  benefit  provided  (not 
merely  the  amount  in  excess  of  the 
dollar  amount  specified  in  §  1.132- 
6(d)(1))  is  includible  in  gross  income. 

(c)  Parking.  The  working  condition 
fringe  rules  under  section  132(d)  do  not 

; 


apply  to  commuter  parking.  See 
§  1.132-5(a)(l).  However,  the  de 
minimis  fringe  rules  under  section 
132(e)  are  available  for  parking  provided 
to  individuals  who  are  partners,  2- 
percent  shareholders,  or  independent 
contractors  that  qualifies  under  the  de 
minimis  rules.  See  §  1.132-6(a)  and  (b). 

(d)  Example.  The  following  example 
illustrates  the  principles  of  this  Q/A-24: 

Example,  (i)  Individual  G  is  a  partner  in 
partnership  P.  Individual  G  commutes  to  and 
from  G's  office  every  day  and  parks  free  of 
charge  in  P's  lot. 

(ii)  In  this  Example,  the  value  of  the 
parking  is  not  excluded  under  section  132(f), 
but  may  be  excluded  under  section  132(e)  if 
the  parking  is  a  de  minimis  fringe  under 
§1.132-6. 

Q-25.  What  is  the  effective  date  of 
this  section? 

A-25.  (a)  Except  as  provided  in 
paragraph  (b)  of  this  Q/A-25,  this 
section  is  applicable  for  taxable  years 
beginning  after  December  31,  2001. 

(b)  The  last  sentence  of  paragraph 
(b)(5)  of  Q/A-16  of  this  section  (relating 
to  whether  transit  system  vouchers  for 
transit  passes  are  readily  available)  is 
effective  for  taxable  years  beginning 
after  December  31,  2003. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  6.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    OMB  Control  numbers. 


(b) 

CFR  part  or  section  where        Current  OMB 
Identified  and  descrit>ed  control  No. 


1.132-9(b) 


1545-1676 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  29.  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Dor.  01-294  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8936] 

mN  1545-AW17 

Definition  of  Contribution  in  AM  of 
Construction  Under  Section  118(c) 

AGaiCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  concerning  an  exclusion 
from  gross  income  for  a  contribution  in 
aid  of  construction  under  section  118(c) 
that  is  treated  as  a  contribution  to 
capital  imder  section  118(a).  The  final 
reg\dations  affect  a  regulated  public 
utility  that  provides  water  or  sewerage 
services  because  a  qualifying 
contribution  in  aid  of  construction  is 
treated  as  a  contribution  to  the  capital 
of  the  utiUty  and  excluded  from  gross 
income.  The  final  regulations  provide 
guidance  on  the  definition  of  a 
contribution  in  aid  of  construction,  the 
adjusted  basis  of  any  property  acquired 
with  a  contribution  in  aid  of 
construction,  the  information  relating  to 
a  contribution  in  aid  of  construction 
required  to  be  furnished  by  the  utility, 
and  the  time  and  manner  for  providing 
that  information  to  the  IRS. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  11,  2001. 

Date  of  Applicability:  For  date  of 
applicability  of  §  1.118-2,  see  §  1.118- 
2(0. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Handleman,  (202)  622-3040  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-1639. 
Responses  to  these  collections  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  varies  fioxn.  .5  hour  to  5 
hoiirs,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1  hour. 


Comments  concerning  the  accuracy  of 
these  burden  estimates  and  suggestions 
for  reducing  these  burdens  should  be 
sent  to  the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  20, 1999,  the  IRS 
published  proposed  regulations  (R£G- 
106012-98)  in  the  Federal  Register  (64 
FR  71082)  inviting  comments  imder 
section  118(c).  A  public  hearing  was 
held  April  27,  2000.  Niunerous 
comments  have  been  received.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Summary  of  Comments 

Under  section  118(a),  gross  income 
does  not  include  any  contribution  to  the 
capital  of  the  taxpayer.  Section  118(c)(1) 
provides  that  a  contribution  to  the 
capital  of  a  taxpayer  includes  any 
amount  of  money  or  other  property 
received  from  any  person  (whether  or 
not  a  shareholder)  by  a  regulated  public 
utility  that  provides  water  or  sewerage 
disposal  services  if  the  amount  is  a 
contribution  in  aid  of  construction, 
satisfies  the  expenditure  rule,  and  is  not 
included  in  rate  base  for  ratemaking 
purposes.  Pursuant  to  the  authority 
granted  to  the  Secretary  under  section 
118(c)(3)(A),  the  proposed  regulations 
define  a  contribution  in  aid  of 
construction  as  any  amoimt  of  money  or 
other  property  contributed  to  a 
regulated  public  utility  that  provides 
water  or  sewerage  disposal  services  to 
the  extent  that  the  purpose  of  the 
contribution  is  to  provide  for  the 
expansion,  improvement,  or 
replacement  of  the  utility's  water  or 
sewerage  disposal  facilities. 

Customer  (Connection  Fees 

The  proposed  regulations  define 
nontaxable  contributions  in  aid  of 
construction  to  exclude  customer 
connection  fees.  Customer  connection 
fees  are  defined  in  the  proposed 
regulations  to  include  amounts  paid  for 
the  cost  of  installing  a  connection  or 
service  line  (includiqg  the  cost  of  meters 


and  piping)  from  the  utility's  main  lines 
to  the  lines  owned  by  the  customer, 
unless  the  coimection  or  service  line 
serves,  or  is  designed  to  serve,  more 
than  one  customer.  Customer 
connection  fees  also  are  defined  in  the 
proposed  regulations  to  include  any 
amounts  paid  as  service  charges  for 
starting  or  stopping  services. 

Several  commentators  contend  that 
connection  and  service  lines  should  not 
be  treated  as  taxable  customer 
connection  fees  for  a  number  of  reasons. 
For  example,  these  commentators  argue 
that  the  omission  fix)m  the  current  law 
of  the  language  included  in  former 
section  118(b)(3)(A)  that  directed  the 
Secretary  to  define  a  contribution  in  aid 
of  construction  to  exclude  amoimts  paid 
to  connect  the  customer's  line  to  a  main 
water  or  sewer  line  signals 
congressional  intent  to  include 
connection  and  service  lines  in  the 
definition  of  a  nontaxable  contribution 
in  aid  of  construction.  In  addition,  some 
of  these  commentators  believe  that  the 
inclusion  of  connection  and  service 
lines  as  taxable  customer  connection 
fees  is  inconsistent  with  the  judicial 
interpretation  of  a  contribution  in  aid  of 
construction,  which  arguably  would 
treat  contributions  for  main  lines  and 
connection  and  service  lines  as  taxable 
prerequisites  for  services  imder  the 
Supreme  Court's  decision  in  United     . 
States  V.  Chicago,  Burlington  &■  Quincy 
R.R.,  412  U.S.  401  (1973)  (1973-2  C.B. 
428).  Some  of  these  commentators  also 
contend  that  the  exclusion  of 
coimection  and  service  lines  from  the 
definition  of  a  nontaxable  contribution 
in  aid  of  construction  is  inconsistent 
with  regulatory  accounting  treatment, 
which  does  not  distinguish  between 
main  lines  and  cormection  and  service 
lines  for  purposes  of  classifying 
property  or  for  piuposes  of  ratemaking. 
Finally,  a  few  of  these  commentators 
point  out  that  the  inclusion  of 
coimection  and  service  lines  as  taxable 
customer  connection  fees  will  result  in 
customers  being  required  to  gross-up  - 
their  contributions  of  connection  and 
service  lines  for  taxes,  increasing  the 
cost  of  housing  and  development  and 
creating  a  competitive  disadvantage  for 
investor-owned  utilities. 

The  IRS  and  Treasury  Department  do 
not  agree  with  the  commentators' 
position  with  respect  to  connection  and 
service  lines.  As  explained  in  the 
preamble  to  the  proposed  regulations, 
the  inclusion  of  connection  and  service 
lines  in  the  definition  of  taxable 
customer  coimection  fees  is  consistent 
with  the  legislative  history  explanation 
that  section  118(c)  was  intended  to 
restore  the  contribution  in  aid  of 
construction  provision  of  former  section 
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118(b)  that  was  repealed  by  The  Tax 
Reform  Act  of  1986  for  regulated  public 
utilities  that  provide  water  or  sewerage 
disposal  services.  H.R.  Conf.  Rep.  No. 
737,  104tii  Cong.,  2d  Sess.  316  (1996) 
(1996-3  C.B.  741, 1056).  While  the 
language  regarding  the  definition  of  a 
contribution  in  aid  of  construction  did 
change  from  the  language  in  former 
section  118(b),  Congress  did  not 
expliciUy  include  coimection  and 
service  lines  in  the  definition  of  a 
contribution  in  aid  of  construction  but 
instead  directed  the  Secretary  to  define 
a  contribution  in  aid  of  construction, 
presiunably  aware  of  the  IRS'  and 
Treasury  Department's  position  that 
coimection  and  service  lines  are  taxable 
customer  CQ];mection  fees  based  on  Rev. 
Rul.  75-557  (1975-2  C.B.  33),  and  the 
proposed  regulations  under  former 
section  118(b)  (43  FR  22997  (May  30. 
1978)).  Moreover,  the  IRS  and  Treasury 
Department  continue  to  believe  that  the 
exclusion  of  coimection  and  service 
lines  from  a  nontaxable  contribution  in 
aid  of  construction  is  more  consistent 
with  the  judicial  and  regulatory 
interpretation  of  a  contribution  in  aid  of 
construction  and  with  the  Supreme 
Court's  directive  that  exclusions  be 
narrowly  construed.  See,  for  example, 
Edwards  v.  Cuba  R.R.,  268  U.S.  628 
(1925)  (IV-2  C.B.  122);  Detroit  Edison 
Co.  v.  Commissioner,  319  U.S.  98  (1943) 
(1943  C.B.  1019);  Chicago,  Burlington  &■ 
Quincy  R.R.,  412  U.S.  at  401;  Florida 
Progress  Corp.  v.  United  States,  No.  93- 
246-CIV-T-25A  (M.D.  Fla.  July  2, 
1998),  appeal  docketed.  No.  99-15389- 
FF  (11th  Cir.  Dec.  29,  1999); 
Commissioner  V.  Schleier,  515  U.S.  323, 
328  (1995);  and  Rev.  Rul.  75-557.  As 
explained  by  the  court  in  Teco  Energy, 
Inc.  V.  United  States,  No.  9&-430-Civ- 
J-TJC  (M.D.  Fla.  Oct.  21, 1999).  "former 
(section]  118(b)  codifies  the  principles 
of  Edwards  that  payments  made  by  a 
government  or  other  group  to  a  utility  to 
encourage  the  extension  of  facilities  into 
new  areas  benefiting  a  large  number  of 
people  are  given  tax  bee  status,  while 
also  affirming  the  reasoning  of  Detroit 
Edison  Revenue  Ruling  75-557,  that 
payments  made  by  an  individual  or 
business  entity  to  a  utifity  as  a 
prerequisite  to  receiving  water  or 
sewage  services  would  be  treated  as 
taxable  income  to  the  utility."  Further, 
the  IRS  and  Treasury  Department 
believe  that  the  definition  of  a 
contribution  in  aid  of  construction  used 
for  regulatory  accoimting  purposes 
should  not  control  for  tax  purposes.  See, 
for  example,  Thor  Power  Tool  Co.  v. 
Commissioner,  439  U.S.  522,  541-45 
1979)  (1979-1  C.B.  167).  Accordingly, 
he  final  regulations  retain  the  exclusion 


of  connection  and  service  lines  from  the 
definition  of  a  nontaxable  contribution 
in  aid  of  construction. 

Some  commentators  state  that,  before 
the  proposed  regulations  were 
published,  some  utilities  took  the 
position  that  payments  for  connection 
and  service  lines  were  not  taxable  and 
did  not  charge  their  contributors  a 
sufficient  amount  to  cover  their  tax 
liabilities.  The  IRS  and  Treasury 
Department  imderstand  that  there  was 
imcertainty  before  the  proposed 
regulations  were  published  and  that 
some  utilities  may  have  reasonably 
interpreted  section  118(c)(3)(A)  to  mean 
that  connection  and  service  lines  should 
not  be  treated  as  taxable.  It  is  clear  that 
these  final  regulations  apply  to  money 
and  other  property  received  on  or  after 
January  11,  2001  and  do  not  apply  to 
transactions  entered  into  prior  to  that 
date.  In  addition,  the  IRS  will  take  into 
accoimt  all  the  facts  and  circumstances 
in  applying  section  118(c)  to  such 
transactions. 

Commentators  suggest  that  customer 
connection  fees  relating  to  services 
provided  to  public  authorities,  such  as 
schools,  hospitals,  public  libraries,  and 
governmental  entities,  should  be 
included  in  the  definition  of  nontaxable 
contributions  in  aid  of  construction 
because  these  services  provide  a  broad 
public  benefit.  In  addition, 
commentators  recommend  that 
customer  coimection  fees  relating  to  fire 
protection  services  should  qualify  as 
nontaxable  contributions  in  aid  of 
construction  because  a  utility  receives 
no  revenue  for  public  fire  protection 
services  and  only  a  nominal  standby  fee 
for  private  fire  protection  services.  "The 
IRS  and  Treasury  Department  believe 
that,  regardless  of  whether  the  activities 
of  public  authorities  provide  a  public 
benefit,  coimection  and  service  lines 
that  serve  these  customers  should  be 
treated  in  the  same  maimer  as 
coimection  or  service  lines  to  any 
paying  customer — as  a  prerequisite  for 
services.  Consequentiy,  the  final 
regulations  continue  to  treat  amounts 
paid  for  connection  and  service  lines 
with  respect  to  public  authorities  as 
customer  coimection  fees.  However,  the 
IRS  and  the  Treasury  Department  agree 
with  commentators  that  amounts  paid 
with  respect  to  fire  protection  services 
should  not  be  considered  customer 
coimection  fees. 

Several  commentators  suggest  that 
connection  and  service  lines  that  serve 
more  than  one  user,  such  as  lines  for 
apartment  houses,  condominium 
projects,  shopping  malls,  and  office 
buildings,  should  be  considered  to  serve 
more  than  one  customer  and,  thus,  be 
excluded  from  taxable  customer 


connection  fees,  regardless  of  whether 
the  utiUty  treats  the  facility  as  one 
customer  or  many.  The  final  regulations 
do  not  adopt  this  suggestion  because 
whether  connection  or  service  fines  are 
designed  to  serve  more  than  one 
customer  does  not  depend  on  the 
number  of  users  but  upon  the  number 
of  customers.  Thiis,  for  example,  if  a 
water  or  sewerage  disposal  utility  treats 
an  apartment  or  office  building  as  one 
utility  customer,  then  the  cost  of 
connecting  the  utility's  main  lines  to  the 
coimection  or  service  lines  serving  that 
single  customer  is  a  taxable  customer 
connection  fee. 

Binding  Agreement  Rule 

The  proposed  regulations  provide  that 
if  a  water  or  sewerage  disposal  facility 
is  placed  in  service  by  the  utifity  before 
an  amount  is  contributed  to  the  utility, 
the  contribution  is  not  a  nontaxable 
contribution  in  aid  of  construction 
unless,  at  the  time  the  facility  is  placed 
in  service  by  the  utility,  there  is  an 
agreement,  binding  under  local  law 
between  the  prospective  contributor  and 
the  utility,  that  the  utiUty  is  to  receive 
the  amoimt  as  reimbursement  for  the 
cost  of  acquiring  or  constructing  the 
faciUty. 

Commentators  suggest  that  the 
binding  agreement  rule  should  be 
expanded  to  include  enforceable  public 
utility  commission  orders  and  tariffs. 
The  final  regulations  adopt  this 
suggestion  by  treating  an  order  or  a 
tariff,  issued  or  approved  by  the 
applicable  public  utility  commission, 
that  requires  a  current  or  prospective 
customer  to  reimburse  the  utility  for  the 
cost  of  acquiring  or  constructing  the 
facihty  as  a  binding  agreement.  Because 
public  utility  commission  orders  or 
tariffs  may  be  issued  or  approved  before 
or  after  the  facility  is  placed  in  service, 
the  final  regulations  also  extend  the 
time  for  entering  into  a  binding 
agreement  or  the  issuance  or  approval  of 
an  order  or  a  tariff  to  no  later  than  8V2 
months  after  the  close  of  the  taxable 
year  (the  usual  due  date  with  extensions 
for  a  taxpayer's  return)  in  which  the 
fecility  is  placed  in  service. 

One  commentator  suggests  adding  an 
example  demonstrating  that  payments 
made  pursuant  to  a  binding  agreement 
qualify  as  a  contribution  in  aid  of 
construction  under  section  118(c).  The 
final  regulations  adopt  this  suggestion. 

Basis  Rules 

The  proposed  regulations  provide  that 
the  basis  of  a  water  or  sewerage  facility 
acquired  or  constructed  with  a 
contribution  under  a  binding  agreement 
must  be  reduced  by  the  amount  of  the 
contribution  at  the  time  the  facility  is 
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placed  in  service.  Several  commentators 
suggest  that  if  the  receipt  of  all  of  the 
expected  contributions  under  the 
agreement  occurs  more  than  one  or  two 
years  after  a  facility  is  placed  in  service, 
the  utility  should  be  permitted  to  claim 
the  full  cost  of  the  facility  as  basis  for 
depreciation  purposes,  subject  to 
adjustment  as  the  contributions  are 
received.  The  final  regulations  do  not 
adopt  this  comment  because  section 
118(c)(4)  disallows  any  depreciation 
deductions  for  a  water  or  sewerage 
disposal  facility  that  is  fully  paid  with 
a  nontaxable  contribution  in  aid  of 
construction  under  section  imder 
section  118(c).  This  result  is  consistent 
wdth  similar  rules  that  either  exclude 
expected  contributions  from  basis  or 
deny  a  deduction  to  the  extent  the 
taxpayer  has  a  right  to,  or  reasonable 
prospect  of,  reimbursement.  See,  for 
example.  §  1.110-l(b)(4)(ii)(B);  §  1.165- 
l(d)(2)(i);  and  Rev.  Rul.  79-263  (1979- 

2  C.B.  82). 

The  proposed  regulations  provide 
that,  if  a  contribution  in  aid  of 
construction  treated  as  a  contribution  to 
the  capital  of  the  taxpayer  is  repaid  to 
the  contributor,  either  in  whole  or  in 
part,  then  the  repayment  amount  is  a 
capital  expenditure  in  the  taxable  year 
in  which  it  is  paid  or  incurred,  resulting 
in  an  increase  in  the  property's  adjusted 
basis  in  such  year.  A  couple  of 
commentators  suggest  that  the 
repayment  should  be  depreciated  over 
the  remaining  life  of  the  property.  The 
final  regulations  adopt  this  suggestion. 

Reporting  Requirement 

The  proposed  regulations  provide  that 
a  taxpayer  treating  a  contribution  in  aid 
of  construction  as  a  contribution  to 
capital  must  file  a  statement  with  its  tax 
retxims  to  report  the  amount  of  the 
contribution  in  aid  of  construction  the 
taxpayer:  (1)  Expended  during  the 
taxable  year  for  property  described  in 
section  118(c)(2)(A)  (qualified  property); 
(2)  does  not  intend  to  expend  for 
qualified  property;  and  (3)  failed  to 
expend  for  qualified  property.  Several 
commentators  express  concern  that  the 
reporting  requirement  in  the  proposed 
regulations  exceeds  the  intent  of  the 
statute  because  section  118(c)(2)(C)  only 
requires  the  maintenance  of  adequate 
records.  However,  section  118(d)(1) 
provides  that  if  the  taxpayer  for  any 
taxable  year  treats  an  amount  as  a 
contribution  to  the  capital  of  the 
taxpayer  described  in  section  118(c), 
then  the  statutory  period  for  the 
assessment  of  any  deficiency 
attributable  to  any  part  of  the  amount 
does  not  expire  before  the  expiration  of 

3  years  from  the  date  the  Secretary  is 
notified  by  the  taxpayer  (in  such 


manner  as  the  Secretary  may  prescribe) 
of  the  amoimt  of  the  expenditure 
referred  to  in  section  118(c)(2)(A),  of  the 
taxpayer's  intention  not  to  make  the 
expenditures  referred  to  in  section 
118(c)(2)(A),  or  of  a  failure  to  make  the 
expenditure  within  the  period  described 
in  section  118(c)(2)(B).  Thus,  the 
regulations  do  not  impose  an  additional 
reporting  requirement  but  merely 
provide  the  time  and  manner  in  which 
taxpayers  must  notify  the  Secretary 
under  section  118(d)(1)  of  amounts 
treated  as  contributions  in  aid  of 
construction. 

Collection  of  Information  under 
Paperwork  Reduction  Act 

Two  comments  were  sent  to  OMB  on 
the  collection  of  information  contained 
in  the  proposed  regulations,  with  copies 
of  the  comments  sent  to  the  IRS  Reports 
Clearance  Officer.  The  commentators 
estimate  that  complying  with  the 
recordkeeping  requirements  of  section 
118(c)(2)(C)  involves  more  hoiirs  and 
that  the  number  of  respondents  is 
greater  than  estimated.  The  collection  of 
information  burden  under  the  proposed 
regulations  is  based  only  upon  the  time 
for  notifying  the  IRS  of  the  required 
information  under  section  118(d)(1)  and 
is  not  required  to  include  the  time  for 
maintaining  acciu^te  books  and  records. 
Thus,  the  individual  time  to  comply 
with  the  collection  of  information 
burden  was  not  increased  to  reflect 
these  commentators  concerns.  However, 
the  estimated  number  of  annual 
respondents  has  been  increased  to  300 
and  the  estimated  total  annual  reporting 
burden  has  been  increased  to  300  hours. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  feet 
that  any  burden  on  taxpayers  is 
minimal.  Accordingly,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Paul  F.  Handleman,  Office 
of  the  Associate  Chief  Coimsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  persoimel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subfects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.118-2  also  issued  under  26 
U.S.C.  118(c)(3)(A);  *   *  * 

Par.  2.  Section  1.118-2  is  added  to 
read  as  follows: 

§1.11S-2    ContritMJtion  in  aid  of 
conatruction. 

(a)  Special  rule  for  water  and 
sewerage  disposal  utilities — (1)  In 
general.  For  purposes  of  section  118,  the 
term  contribution  to  the  capital  of  the 
taxpayer  includes  any  amount  of  money 
or  other  property  received  from  any 
person  (whether  or  not  a  shareholder) 
by  a  regulated  public  utility  that 
provides  water  or  sewerage  disposal 
services  if — 

(i)  The  amoimt  is  a  contribution  in  aid 
of  construction  under  paragraph  (b)  of 
this  section; 

(ii)  In  the  case  of  a  contribution  of 
property  other  than  water  or  sewerage 
disposal  facilities,  the  amoimt  satisfies 
the  expenditure  rule  imder  paragraph 
(c)  of  this  section;  and 

(iii)  The  amount  (or  any  property 
acquired  or  constructed  with  the 
amount)  is  not  included  in  the 
taxpayer's  rate  base  for  ratemaking 
purposes. 

(2)  Definitions — (i)  Regulated  public 
utility  has  the  meaning  given  such  term 
by  section  7701(a)(33).  except  that  such 
term  does  not  include  any  utility  which 
is  not  required  to  provide  water  or 
sewerage  disposal  services  to  members 
of  the  general  public  in  its  service  area. 
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(ii)  Water  or  sewerage  disposal  facility 
is  defined  as  tangible  property  described 
in  section  1231(b)  that  is  used 
predominately  (80%  or  more)  in  the 
trade  or  business  of  furnishing  water  or 
sewerage  disposal  services. 

(b)  Contribution  in  aid  of 
construction — (1)  In  general.  For 
purposes  of  section  118(c)  and  this 
section,  the  term  contribution  in  aid  of 
construction  means  any  amount  of 
money  or  other  property  contributed  to 
a  regulated  public  utility  that  provides 
water  or  sewerage  disposal  services  to 
the  extent  that  the  purpose  of  the 
contribution  is  to  provide  for  the 
expansion,  improvement,  or 
replacement  of  the  utility's  water  or 
sewerage  disposal  facilities. 

(2)  Advances.  A  contribution  in  aid  of 
construction  may  include  an  amount  of 
money  or  other  property  contributed  to 
a  regulated  public  utility  for  a  water  or 
sewerage  disposal  facility  subject  to  a 
contingent  obligation  to  repay  the 
amount,  in  whole  or  in  part,  to  the 
contributor  (commonly  referred  to  as  an 
advance).  For  example,  an  amoimt   ' 
received  by  a  utility  from  a  developer  to 
construct  a  water  facility  pursuant  to  an 
agreement  under  which  the  utility  will 
pay  the  developer  a  percentage  of  the 
receipts  from  the  facility  over  a  fixed 
period  may  constitute  a  contribution  in 
aid  of  construction.  Whether  an  advance 
is  a  contribution  or  a  loan  is  determined 
imder  general  principles  of  federal  tax 
law  based  on  all  the  facts  and 
circumstances.  For  the  treatment  of  any 
amount  of  a  contribution  in  aid  of 
construction  that  is  repaid  by  the  utility 
to  the  contributor,  see  paragraphs 
(c)(2)(ii)  and  (d)(2)  of  this  section. 

(3)  Customer  connection  fee — (i)  In 
general.  Except  as  provided  in 
paragraph  Cb)(3)(ii)  of  this  section,  a 
customer  connection  fee  is  not  a 
contribution  in  aid  of  construction 
under  this  paragraph  (b)  and  generally 
is  includible  in  income.  The  term 
customer  cormection  fee  includes  any 
amount  of  money  or  other  property 
transferred  to  the  utility  representing 
the  cost  of  installing  a  connection  or 
service  line  (including  the  cost  of  meters 
and  piping)  from  the  utility's  main 
water  or  sewer  lines  to  the  line  owned 
by  the  customer  or  potential  customer. 
A  customer  cotmection  fee  also  includes 
any  amount  paid  as  a  service  charge  for 
starting  or  stopping  service. 

(ii)  Exceptions — (A)  Multiple 
customers.  Money  or  other  property 
contributed  for  a  connection  or  service 
line  bom  the  utility's  main  line  to  the 
customer's  or  the  potential  customer's 
line  is  not  a  customer  connection  fee  if 
the  coimection  or  service  line  serves,  or 
is  designed  to  serve,  more  than  one 


customer.  For  example,  a  contribution 
for  a  split  service  line  that  is  designed 
to  serve  two  customers  is  not  a  customer 
connection  fee.  On  the  other  hand,  if  a 
water  or  sewerage  disposal  utility  treats 
an  apartment  or  office  building  as  one 
utiUty  customer,  then  the  cost  of 
installing  a  connection  or  service  line 
from  the  utility's  main  water  or  sewer 
lines  serving  that  single  customer  is  a  , 
customer  connection  fee.  ' 

(B)  Fire  protection  services.  Money  or 
other  property  contributed  for  public 
and  private  fire  protection  services  is 
not  a  customer  coimection  fee. 

(4)  Reimbursement  for  a  facility 
previously  placed  in  service — (i)  In 
general.  If  a  water  or  sewerage  disposal 
facility  is  placed  in  service  by  the  utility 
before  an  amount  is  contributed  to  the 
utiUty,  the  contribution  is  not  a 
contribution  in  aid  of  construction 
under  this  paragraph  (b)  with  respect  to 
the  cost  of  the  facility  unless,  no  later 
than  8V2  months  after  the  close  of  the 
taxable  year  in  which  the  facility  was 
placed  in  service,  there  is  an  agreement, 
binding  under  local  law,  that  the  utility 
is  to  receive  the  amount  as 
reimbursement  for  the  cost  of  acquiring 
or  constructing  the  facility.  An  order  or 
tariff,  binding  under  local  law,  that  is 
issued  or  approved  by  the  applicable 
public  utility  commission  requiring 
current  or  prospective  utiUty  customers 
to  reimburse  the  utility  for  the  cost  of 
acquiring  or  constructing  the  facility,  is 
a  binding  agreement  for  purposes  of  the 
preceding  sentence.  If  an  agreement 
exists,  the  basis  of  the  facility  must  be 
reduced  by  the  amount  of  the  expected 
contributions.  Appropriate  adjustments 
must  be  made  if  actual  contributions 
differ  frt}m  expected  contributions. 

(ii)  Example.  The  application  of 
paragraph  (b)(4)(i)  of  this  section  is 
illustrated  by  the  following  example: 

Example.  M,  a  calendar  year  regulated 
public  utility  that  provides  water  services, 
spent  SI, 000,000  for  the  construction  of  a 
water  facility  that  can  serve  200  customers. 
M  placed  the  facility  in  service  in  2000.  In 
June  2001,  the  public  utility  commission  that 
regulates  M  approves  a  tariff  requiring  new 
customers  to  reimburse  M  for  the  cost  of 
constructing  the  facility  by  paying  a  service 
availability  charge  of  $5,000  per  lot.  Pursuant 
to  the  tariff,  M  expects  to  receive 
reimbursements  for  the  cost  of  the  facility  of 
$100,000  per  year  for  the  years  2001  through 
2010.  The  reimbursements  are  contributions 
in  aid  of  construction  under  paragraph  (b)  of 
this  section  because  no  later  than  BVi  months 
after  the  close  of  the  taxable  year  in  which 
the  facility  was  placed  in  service  there  was 
a  tsu-iff,  binding  under  local  law,  approved  by 
the  public  utility  commission  requiring  new 
customers  to  reimburse  the  utility  for  the  cost 
of  constructing  the  facility.  The  basis  of  the 
$1,000,000  facility  is  zero  because  the 


expected  contributions  equal  the  cost  of  the 
facility. 

(5)  Classification  by  ratemaking 
authority.  "The  fact  that  the  applicable 
ratemaking  authority  classifies  any 
money  or  other  property  received  by  a 
utility  as  a  contribution  in  aid  of 
construction  is  not  conclusive  as  to  its 
treatment  under  this  paragraph  (b). 

(c)  Expenditure  rule — (1)  In  general. 
An  amount  satisfies  the  expenditiu« 
rule  of  section  118(c)(2)  if  the  amount  is 
expended  for  the  acquisition  or 
construction  of  property  described  in 
section  118(c)(2)(A),  the  amount  is  paid 
or  incurred  before  the  end  of  the  second 
taxable  year  after  the  taxable  year  in 
which  the  amount  was  received  as 
required  by  section  118(c)(2)(B),  and 
accurate  records  are  kept  of 
contributions  and  expenditiues  as 
provided  in  section  118(c)(2)(C). 

(2)  Excess  amount — (i)  Includible  in 
the  utility's  income.  An  amount 
received  by  a  utility  as  a  contribution  in 
aid  of  construction  that  is  not  expended 
for  the  acquisition  or  construction  of 
water  or  sewerage  disposal  facilities  as 
required  by  paragraph  (c)(1)  of  this 
section  (the  excess  amount)  is  not  a 
contribution  to  the  capital  of  the 
taxpayer  under  paragraph  (a)  of  this 
section.  Except  as  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  such 
excess  amount  is  includible  in  the 
utility's  income  in  the  taxable  year  in 
which  the  amount  was  received. 

(ii)  Repayment  of  excess  amount.  If 
the  excess  amount  described  in 
paragraph  (c)(2](i)  of  this  section  is 
repaid,  in  whole  or  in  part,  either — 

(A)  Before  the  end  of  the  time  period 
described  in  paragraph  (c)(1)  of  this 
section,  the  repayment  amount  is  not 
includible  in  the  utility's  income;  or 

(B)  After  the  end  of  the  time  period 
described  in  paragraph  (c)(1)  of  this 
section,  the  repayment  amount  may  be 
deducted  by  the  utility  in  the  taxable 
year  in  which  it  is  paid  or  incurred  to 
the  extent  such  amount  was  included  in 
income. 

(3)  Example.  The  application  of  this 
paragraph  (c)  is  illustrated  by  the 
following  example: 

Example.  M,  a  calendar  year  regulated 
public  utility  that  provides  water  services, 
received  a  $1,000,000  contribution  in  aid  of 
construction  in  2000  for  the  purpose  of 
constructing  a  water  facility.  To  the  extent 
that  the  $1 ,000,000  exceeded  the  actual  cost 
of  the  facility,  the  contribution  was  subject  to 
being  returned.  In  2001.  M  built  the  facility 
at  a  cost  of  $700,000  and  returned  $200,000 
to  the  contributor.  As  of  the  end  of  2002.  M 
had  not  returned  the  remaining  $100,000. 
Assuming  accurate  records  are  kept,  the 
requirement  under  section  118(c)(2)  is 
satisfied  for  $700,000  of  the  contribution. 
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Because  $200,000  of  the  contribution  was 
returned  within  the  time  period  during 
which  qualifying  exp>endituFes  could  be 
made,  this  amount  is  not  includible  in  M's 
income.  However,  the  remaining  $100,000  is 
includible  in  M's  income  for  its  2000  taxable 
year  (the  taxable  year  in  which  the  amount 
was  received)  because  the  amount  was 
neither  spent  nor  repaid  during  the 
prescribed  time  period.  To  the  extent  M 
repays  the  remaining  $100,000  after  year 
2002,  M  would  be  entitled  to  a  deduction  in 
the  year  such  repayment  is  paid  or  incurred. 

(d)  Adjusted  basis — (1)  Exclusion 
from  basis.  Except  for  a  repayment 
described  in  paragraph  (d)(2)  of  this 
section,  to  the  extent  that  a  water  or 
sewerage  disposal  facility  is  acquired  or 
constructed  with  an  amount  received  as 
a  contribution  to  the  capital  of  the 
taxpayer  under  paragraph  (a)  of  this 
section,  the  basis  of  the  facility  is 
reduced  by  the  amount  of  the 
contribution.  To  the  extent  the  water  or 
sewerage  disposal  facility  is  acquired  as 
a  contribution  to  the  capital  of  the 
taxpayer  under  paragraph  (a)  of  this 
section,  the  basis  of  the  contributed 
facility  is  zero. 

(2)  Repayment  of  contribution.  If  a 
contribution  to  the  capital  of  the 
taxpayer  under  paragraph  (a)  of  this 
section  is  repaid  to  the  contributor, 
either  in  whole  or  in  part,  then  the 
repayment  amoimt  is  a  capital 
expenditure  in  the  taxable  year  in  which 
it  is  paid  or  incurred,  resulting  in  an 
increase  in  the  property's  adjusted  basis 
in  such  year.  Capital  expenditiu«s 
allocated  to  depreciable  property  under 
paragraph  (d)(3)  of  this  section  may  be 
depreciated  over  the  remaining  recovery 
period  for  that  property. 

(3)  Allocation  of  contributions.  An 
amoimt  treated  as  a  capital  expenditure 
under  this  paragraph  (d)  is  to  be 
allocated  proportionately  to  the  adjusted 
basis  of  each  property  acquired  or 
constructed  with  the  contribution  based 
on  the  relative  cost  of  such  property. 

(4)  Example.  The  application  of  tnis 
paragraph  (d)  is  illustrated  by  the 
following  example: 

Example.  A,  a  calendar  year  regulated 
public  utility  that  provides  water  services, 
received  a  $1,000,000  contribution  in  aid  of 
construction  in  2000  as  an  advance  from  B, 
a  developer,  for  the  purpose  of  constructing 
a  water  facility.  To  the  extent  that  the 
$1,000,000  exceeds  the  actual  cost  of  the 
facility,  the  contribution  is  subject  to  being 
returned.  Under  the  terms  of  the  advance,  A 
agrees  to  pay  to  B  a  percentage  of  the  receipts 
from  the  facility  over  a  fixed  pteriod,  but 
limited  to  the  cost  of  the  facility.  In  2001,  A 
builds  the  facility  at  a  cost  of  $700,000  and 
returns  $300,000  to  B.  In  2002,  A  pays 
$20,000  to  B  out  of  the  receipts  from  the 
facility.  Assuming  accurate  records  are  kept, 
the  $700,000  advance  is  a  contribution  to  the 
capital  of  A  under  paragraph  (a)  of  this 


section  and  is  excludable  from  A's  income. 
The  basis  of  the  $700,000  facility  constructed 
with  this  contribution  to  capital  is  zero.  The 
$300,000  excess  amount  is  not  a  contribution 
to  the  capital  of  A  under  paragraph  (a)  of  this 
section  because  it  does  not  meet  the 
expenditure  rule  described  in  paragraph 
(c)(1)  of  this  section.  However,  this  excess 
amount  is  not  includible  in  A's  income 
pursuant  to  paragraph  (c)(2)(ii)  of  this  section 
since  the  amount  is  repaid  to  B  within  the 
required  time  period.  The  repayment  of  the 
$300,000  excess  amount  to  B  in  2001  is  not 
treated  as  a  capital  expenditure  by  A.  The 
$20,000  payment  to  B  in  2002  is  treated  as 
a  capital  expenditiu«  by  A  in  2002  resulting 
in  an  increase  in  the  adjusted  basis  of  the 
water  facility  from  zero  to  $20,000. 

(e)  Statute  of  limitations — (1) 
Extension  of  statute  of  limitations. 
Under  section  118(d)(1),  the  statutory 
period  for  assessment  of  any  deficiency 
attributable  to  a  contribution  to  capital 
under  paragraph  (a)  of  this  section  does 
not  expire  before  the  expiration  of  3 
years  after  the  date  the  taxpayer  notifies 
the  Secretary  in  the  time  and  manner 
prescribed  in  paragraph  (e)(2)  of  this 
section. 

(2)  Time  and  manner  of  notification. 
Notification  is  made  by  attaching  a 
statement  to  the  taxpayer's  federal 
income  tax  return  for  the  taxable  year  in 
which  any  of  the  reportable  items  in 
paragraphs  (e)(2)(i)  through  (iii)  of  this 
section  occur.  The  statement  must 
contain  the  taxpayer's  name,  address, 
employer  identification  number,  taxable 
year,  and  the  following  information 
with  respect  to  contributions  of  property 
other  than  water  or  sewerage  disposal 
facilities  that  are  subject  to  the 
expenditxue  rule  described  in  paragraph 
(c)  of  this  section — 

(i)  The  amount  of  contributions  in  aid 
of  construction  expended  during  the 
taxable  year  for  property  described  in 
section  118(c)(2)(A)  (qualified  property) 
as  required  under  paragraph  (c)(1)  of 
this  section,  identified  by  taxable  year 
in  which  the  contributions  were 
received; 

(ii)  The  amount  of  contributions  in 
aid  of  construction  that  the  taxpayer 
does  not  intend  to  expend  for  qualified 
property  as  required  under  paragraph 
(c)(1)  of  this  section,  identified  by 
taxable  year  in  which  the  contributions 
were  received;  and 

(iii)  The  amoimt  of  contributions  in 
aid  of  construction  that  the  taxpayer 
failed  to  expend  for  qualified  property 
as  required  under  paragraph  (c)(1)  of 
this  section,  identified  by  taxable  year 
in  which  the  contributions  were 
received. 

(f)  Effective  date.  This  section  is 
applicable  for  any  money  or  other 
property  received  by  a  regulated  public 
utility  that  provides  water  or  sewerage 


disposal  services  on  or  after  January  1 1 , 
2001. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows: 

§  602.1 01    OMB  Control  numbw*. 

***** 

(b)*  *  * 

CFR  part  or  section  identified      Current  OMB 
and  descrit>ed  controf  No. 


1.118-2 


1545-1639 


Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  20,  2000. 
lonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  01-487  Filed  l-lO-Ol;  8:45  am) 
BHJJNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 
Intsmal  Revenue  Service 
26  CFR  Parts  1  and  7 

rTD8937] 

RIN  1545-AY53 

Stock  Transfer  Rules:  Transition  Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations  and  removal  of 
temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  addressing  distributions 
with  respect  to,  or  a  disposition  of, 
certain  stock  that  was  subject  to  prior 
temporary  regulations  under  section 
367(b).  Section  367(b)  addresses  the 
application  of  nonrecognition  exchange 
provisions  in  Subchapter  C  of  the 
Internal  Revenue  Code  to  transactions 
that  involve  one  or  more  foreign 
corporations. 

DATES:  Effective  Date.  These  regulations 
are  effective  as  of  January  11,  2001. 

Applicability  Dates.  These  regulations 
apply  to  distributions  or  dispositions 
that  occur  on  or  after  January  11,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mark  D.  Harris,  (202)  622-3860  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  24,  2000,  the  IRS  and 
Treasury  issued  final  regulations  under 
section  367(b)  of  the  Internal  Revenue 
■^Code  (Code).  At  the  same  time,  the  IRS 
and  Treasury  adso  modified  temporary 
regulation  §  7.367(b)-12(a).  The  final 
regulations  and  modified  temporary 
regulation  'vere  effective  as  of  February 
23  2000 

As  modified.  §  7.367(b)-12(a) 
addresses  distributions  with  respect  to, 
or  a  disposition  of,  stock  that  was 
subject  to  certain  provisions  of  the 
temporary  section  367(b)  regulations 
that  were  in  effect  before  February  23, 
2000.  This  document  finalizes  the  rule 
stated  in  §  7.367(b)-12(a)  in  order  to 
insure  its  continued  application.  See 
section  7805(e)(2)  (stating  a  "sunset 
rule"  applicable  to  temporary 
regulations). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
notice  of  proposed  rulemaking 
preceding  the  regulations  was  issued 
prior  to  March  29,  1996,  the  Regulatory 
-Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  the 
impact  of  the  proposed  regulations  on 
small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mark  Harris  of  the  Office 
of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  26  CFR  Parts  1  and  7 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  7  eure 
amended  as  follows: 


PART  1  —INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Section  1.367(b)-12  also  issued  under  26 
U.S.C.  367(a)  and  (b).  *  *  * 

Par.  2.  Section  1.367(b)-0  is  amended 
by  revising  the  introductory  text  and 
adding  entries  for  §  1.367(b)-12  to  read 
as  follows: 

§1.367(b)-0    Table  of  contents. 

This  section  lists  the  paragraphs 
contained  in  §§  1.367(b)-l  through 
1.367(b)-6  and  1.367(b)^12. 


§  1 .367(b>-l  2    Subsequent  treatment  of 
amounts  attributed  or  Included  in  income. 

(a)  In  general. 

(b)  Applicable  rules. 

(c)  Effective  date. 

Par.  3.  Section  1.367(b)-12  is  added 
to  read  as  follows: 

§  1 .367(b>-1 2    Subsequent  treatment  of 
amounts  attributed  or  included  in  income. 

(a)  In  general.  This  section  applies  to 
distributions  with  respect  to,  or  a 
disposition  of,  stock — 

(1)  To  which,  in  connection  with  an 
exchange  occurring  before  February  23, 
2000,  an  amount  has  been  attributed 
pursuant  to  §  7.367(b)-9  or  7.367(b)-10 
of  this  chapter  (as  in  effect  prior  to 
February  23,  2000,  see  26  CFR  part  1 
revised  as  of  April  1, 1999);  or 

(2)  In  respect  of  which,  before 
February  23,  2000,  an  amount  has  been 
included  in  income  or  added  to  earnings 
and  profits  pursuant  to  §  7.367(b)-7  or 

§  7.367(b)-10  of  this  chapter  (as  in  effect 
prior  to  February  23,  2000,  see  26  CFR 
part  1  revised  as  of  April  1, 1999). 

(b)  Applicable  rules.  See  §  7.367(b)- 
12(b)  through  (e)  of  this  chapter  (as  in 
effect  prior  to  January  11,  2001,  see  26 
CFR  part  1  revised  as  of  April  1,  2000) 
for  purposes  of  applying  paragraph  (a) 
of  this  section. 

(c)  Effective  date.  This  section  applies 
to  distributions  or  dispositions  that 
occur  on  or  after  January  11,  2001. 

PART  7— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

Par.  4.  The  authority  citation  for  part 
7  is  amended  by  removing  the  entry  for 
§  7.367(b)-12  and  continues  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§7.367(b)-12    [Removed] 

Par.  5.  Section  7.367(b>-12  is 
removed. 


Approved:  December  28,  2000 
Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-488  Filed  l-lO-Ol;  8:45  am] 
BUJNG  CODE  4aa»^>i-p 

DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Service 

26  CFR  Part  301 
rrO  8932] 
RIN1545-AW81 

Timely  Mailing  Treated  as  Timely 
Rllng/Electronic  Postmark 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations;  and  removal 

of  temporary  regulations. 

SUMMARY:  This  document  contains 
regulations  relating  to  timely  mailing 
treated  as  timely  filing  and  paying 
under  section  7502  of  the  Internal 
Revenue  Code.  The  regulations 
generally  reflect  changes  to  the  law 
made  since  1960.  In  addition,  the 
regulations  provide  that  the  date  of  an 
electronic  postmark  will  be  the  filing 
date  under  certain  circumstances.  The 
regulations  affect  taxpayers  who  file 
documents  or  make  payments,  or 
deposits. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  11,  2001. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  301.7502-l(g)  and 
301.7502-2(e). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Hall,  (202)  622-4940  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  under 
section  7502  relating  to  timely  mailing 
treated  as  timely  filing  and  paying.  A 
notice  of  proposed  rulemaking  (REG- 
115433-98)  was  published  in  the 
Federal  Register  (64  FR  2606)  on 
January'  15, 1999.  Temporary  regulations 
(TD  8807)  relating  to  electronic 
postmarks  for  electronically  filed 
income  tax  returns  were  published  in 
the  Federal  Register  for  the  same  day 
(64  FR  2568).  No  public  hearing  was 
requested  or  held.  No  comments  were 
received  fittm  the  public  in  response  to 
the  notice  of  proposed  rulemaking.  The 
proposed  regulations  under  section 
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7502  are  adopted  as  revised  by  this 
Treasury  decision  and  the 
corresponding  temporary  regulations  are 
removed.  The  revisions  are  discussed 
below. 

Explanation  of  Revisions 

In  the  notice  of  proposed  rulemaking, 
the  IRS  and  the  Treasury  Department 
requested  conunents  regarding  whether 
section  7502  should  apply  to  claims  for 
credit  or  refund  made  on  late  filed 
original  income  tax  returns.  No 
conunents  were  received  on  this  issue. 
However,  the  IRS  and  the  Treasury 
Department  have  determined  that,  in 
certain  situations,  a  claim  for  credit  or 
refund  made  on  a  late  filed  original 
income  tax  return  should  be  treated 
under  section  7502  as  timely  filed  on 
the  postmark  date  for  purposes  of 
section  6511(b)(2)(A).  This  is  consistent 
with  the  opinion  of  the  United  States 
Court  of  Appeals  for  the  Second  Circuit 
in  Weisbart  v.  United  States  Department 
of  Treasury  and  Internal  Revenue 
Service.  222  F.3d  93  (2d  Cir.  2000),  rev'g 
99-1  USTC  (CCH)  1 50.549  (E.D.N.Y. 
1999),  AOD-CC-2000-09  (Nov.  13, 
2000). 

The  IRS  and  the  Treasury  Department 
have  further  determined  that  claims  for 
credit  or  refund  made  on  late  filed 
original  tax  retiuns  other  than  income 
tax  returns  should  also  be  treated  under 
section  7502  as  timely  filed  on  the 
postmark  date  for  purposes  of  section 
6511(b)(2)(A).  This  would  include 
retiims  such  as  Form  720,  Quarterly 
Federal  Excise  Tax  Return,  and  Form 
706,  U.S.  Estate  Tax  Retiun.  Moreover, 
the  IRS  and  the  Treasury  Department 
have  determined  that  the  late  filed 
original  tax  return,  as  well  as  the  claim 
for  credit  or  refund,  should  also  be 
treated  as  filed  on  the  postmark  date. 
These  changes,  which  are  reflected  in 
§  301. 7502-1  (f),  will  assist  taxpayers  in 
filing  timely  claims  for  credit  or  refund, 
and  will  be  applied  retroactively  to 
certain  previously  disallowed  claims  for 
credit  or  refund. 

These  changes  are  efiiective  for  any 
claim  for  credit  or  refund  on  a  late  filed 
tax  return  described  in  §  301.7502- 
1(f)(1)  except  for  those  claims  for  credit 
or  refund  which  (without  regard  to 
paragraph  (f)  of  this  section)  were  barred 
by  the  operation  of  section  6532(a)  or 
any  other  law  or  rule  of  law  (including 
res  judicata)  as  of  January  11,  2001.  See 
§  301. 7502-1  (g)(2),  which  provides  the 
effective  date  rules  for  §  301.7502-l(f). 

Consistent  with  the  effective  date 
rules  for  §  301.7502-l(f),  the  IRS  will 
attempt  to  identify  as  many  claims  as 
possible  that  were  filed  on  untimely 
original  individual  income  tax  returns 
and  that  were  previously  disallowed 


based  on  the  Government's  position  in 
Weisbart.  In  these  cases,  the  IRS  intends 
to  issue  a  refund,  or  credit  the 
overpayment  against  a  liability  as 
provided  in  section  6402,  without  the 
need  for  the  taxpayer  to  contact  the  IRS. 
Such  automatic  reconsideration  of  the 
claim  will  generally  occiu-  if  the  claim 
was  filed  on  an  individual  income  tax 
retiun  for  1995  or  a  subsequent  calendar 
year.  Claims  filed  on  other  types  of 
original  returns  will  not  receive 
automatic  reconsideration  imder  this 
program,  e.g.,  individual  returns  for 
years  prior  to  1995. 

Because  the  IRS  will  be  undertaking 
the  automatic  reconsideration  program 
described  above  and  intends  to 
complete  the  program  by  June  30,  2001, 
taxpayers  who  have  filed  income  tax 
refund  claims  for  tax  year  1995  and  later 
years  that  qualify  under  §  301. 7502-1  (f) 
need  not  contact  the  IRS  regarding  their 
claims  imless  the  two-year  period  for 
filing  a  refund  suit  under  section 
6532(a)  for  their  denied  claim  will 
expire  prior  to  June  30,  2001.  In  such 
cases,  taxpayers  are  advised  to  file  a 
request  for  reconsideration  with  the 
appropriate  IRS  Service  Center.  Such  a 
request  should  include  a  notation  on  the 
top  of  the  first  page  that  it  is  a  "Weisbart 
Claim."  Such  taxpayers  are  also  advised 
to  file  a  refund  suit  to  protect  their  legal 
rights  with  respect  to  the  claim.  The  IRS 
will  respond  to  the  requests  for 
reconsideration  after  the  IRS  has 
finished  identifying  eligible  claims 
under  the  automatic  reconsideration 
program  and  paying  those  refunds. 
Taxpayers  whose  two-year  period  for 
filing  a  refund  suit  under  section 
6532(a)  does  not  expire  until  after  Jime 
30,  2001,  and  who  have  not  received  a 
refund  by  that  date,  are  advised  to  file 
a  request  for  reconsideration  with  the 
appropriate  IRS  Service  Center  at  that 
time. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piirsuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Charles  A.  Hall  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  bom  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  301.7502-1  also  issued  under  26 

U.S.C.  7502. 
Section  301.7502-2  also  issued  under  26 

U.S.C.  7502. 


Par.  2.  Section  301.7502-1  is  revised 
to  read  as  follows: 

§  301 .7502-1    Timely  mailing  of  documents 
and  payments  treated  as  timely  filing  and 
paying. 

(a)  General  rule.  Section  7502 
provides  that,  if  the  requirements  of  that 
section  are  met,  a  dociunent  or  payment 
is  deemed  to  be  filed  or  paid  on  the  date 
of  the  postmark  stamped  on  the 
envelope  or  other  appropriate  wrapper 
(envelope)  in  which  the  document  or 
payment  was  mailed.  Thus,  if  the 
envelope  that  contains  the  dociunent  or 
pajrment  has  a  timely  postmark,  the 
document  or  payment  is  considered 
timely  filed  or  paid  even  if  it  is  received 
after  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment. 
Section  7502  does  not  apply  in 
determining  whether  a  failure  to  file  a 
return  or  pay  a  tax  has  continued  for  an 
additional  month  or  fraction  thereof  for 
purposes  of  computing  the  penalties 
and  additions  to  tax  imposed  by  section 
6651.  Except  as  provided  in  section 
7502(e)  and  §  301.7502-2,  relating  to  the 
timely  mailing  of  deposits,  and 
paragraph  (d)  of  this  section,  relating  to 
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electronically  filed  dociunents,  section 
7502  is  applicable  only  to  those 
dociunents  or  payments  as  defined  in 
paragraph  (b)  of  this  section  and  only  if 
the  document  or  pajmient  is  mailed  in 
accordance  with  paragraph  (c)  of  this 
section  and  is  delivered  in  accordance 
with  paragraph  (e)  of  this  section. 

(b)  Definitions— -{\)  Document 
defined,  (i)  The  term  document,  as  used 
in  this  section,  means  any  return,  claim, 
statement,  or  other  document  required 
to  be  filed  within  a  prescribed  period  or 
on  or  before  a  prescribed  date  under 
authority  of  any  provision  of  the 
internal  revenue  laws,  except  as 
provided  in  paragraph  (b)(l)(ii),  (iii),  or 
(iv)  of  this  section. 

(ii)  The  term  does  not  include  returns, 
claims,  statements,  or  other  documents 
that  are  required  under  any  provision  of 
the  internal  revenue  laws  or  the 
regulations  thereunder  to  be  delivered 
by  any  method  other  than  mailing. 

(iii)  The  term  does  not  include  any 
document  filed  in  any  court  other  than 
the  Tax  Court,  but  the  term  does  include 
any  document  filed  with  the  Tax  Court, 
including  a  petition  and  a  notice  of 
appeal  of  a  decision  of  the  Tax  Court. 

(iv)  The  term  does  not  include  any 
document  that  is  mailed  to  an 
authorized  financial  institution  under 
section  6302.  However,  see  §301. 7502- 
2  for  special  rules  relating  to  the 
timeliness  of  deposits  and  documents 
reouired  to  be  filed  with  deposits. 

(2)  Claims  for  lefund.  In  tne  case  of 
certain  taxes,  a  return  may  constitute  a 
claim  for  credit  or  refund.  In  such  a 
case,  section  7502  is  applicable  to  the 
claim  for  credit  or  refund  if  the 
conditions  of  such  section  are  met, 
irrespective  of  whether  the  claim  is  also 
a  return.  For  rules  regarding  claims  for 
refund  on  late  filed  tax  returns,  see 
paragraph  (f)  of  this  section. 

(3)  Payment  defined,  (i)  The  term 
payment,  as  used  in  this  section,  means 
any  pajmient  required  to  be  made 
within  a  prescribed  period  or  on  or 
before  a  prescribed  date  under  the 
authority  of  any  provision  of  the 
internal  revenue  laws,  except  as 
provided  in  paragraph  (b)(3)(ii),  (iii), 
(iv),  or  (v)  of  this  section. 

(ii)  The  term  does  not  include  any 
payment  that  is  required  under  any 
provision  of  the  internal  revenue  laws 
or  the  regulations  thereunder  to  be 
delivered  by  any  method  other  than 
mailing.  See,  for  example,  section 
6302(h)  and  the  regulations  thereunder 
regarding  electronic  funds  transfer. 

(iii)  The  term  does  not  include  any 
payment,  whether  it  is  made  in  the  form 
of  currency  or  other  medium  of 
payment,  unless  it  is  actually  received 
and  accoimted  for.  For  example,  if  a 


check  is  used  as  the  form  of  payment, 
this  section  does  not  apply  unless  the 
check  is  honored  upon  presentation. 

(iv)  The  term  does  not  include  any 
payment  to  any  court  other  than  the  Tax 
Court. 

(v)  The  term  does  not  include  any 
deposit  that  is  required  to  be  made  with 
an  authorized  financial  institution 
under  section  6302.  However,  see 
§  301.7502-2  for  rules  relating  to  the 
timeliness  of  deposits. 

(4)  Last  date  or  last  day  prescribed.  As 
used  in  this  section,  the  tenft  the  last 
date,  or  the  last  day  of  the  period, 
prescribed  for  filing  the  document  or 
making  the  payment  includes  any 
extension  of  time  granted  for  that  action. 
When  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment  falls 
on  a  Saturday,  Sunday  or  legal  holiday, 
section  7503  applies.  Therefore,  in 
applying  the  rules  of  this  paragraph 
(b)(4),  the  next  succeeding  day  that  is 
not  a  Saturday,  Sunday,  or  legal  holiday 
is  treated  as  the  last  date,  or  the  last  day 
of  the  period,  prescribed  for  filing  the 
document  or  making  the  payment.  Also, 
when  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment  falls 
within  a  period  disregarded  under 
section  7508  or  section  7508A,  the  next 
succeeding  day  after  the  expiration  of 
the  section  7508  period  or  section 
7508 A  period  that  is  not  a  Saturday. 
Sunday,  or  legal  holiday  is  treated  as  the 
last  date,  or  the  last  day  of  the  period, 
prescribed  for  filing  the  document  or 
making  the  payment. 

(c)  Mailing  requirements — (1)  In 
general.  Section  7502  does  not  apply 
unless  the  document  or  payment  is 
mailed  in  accordance  with  the  following 
requirements: 

fi)  Envelope  and  address.  The 
document  or  payment  must  be 
contained  in  an  envelope,  properly 
addressed  to  the  agency,  officer,  or 
office  with  which  the  document  is 
required  to  be  filed  or  to  which  the 
payment  is  reouired  to  be  made. 

(ii)  Timely  deposited  in  U.S.  mail.  The 
document  or  payment  must  be 
deposited  within  the  prescribed  time  in 
the  mail  in  the  United  States  with 
sufficient  postage  prepaid.  For  this 
purpose,  a  document  or  payment  is 
deposited  in  the  mail  in  the  United 
States  when  it  is  deposited  with  the 
domestic  mail  service  of  the  U.S.  Postal 
Service.  The  domestic  mail  service  of 
the  U.S.  Postal  Service,  as  defined  by 
the  Domestic  Mail  Manual  as 
incorporated  by  reference  in  the  postal 
regulations,  includes  mail  transmitted 
within,  among,  and  between  the  United 
States  of  America,  its  territories  and 


possessions,  and  Army  post  offices 
(APO),  fleet  post  offices  (FPO).  and  the 
United  Nations,  NY.  (See  Domestic  Mail 
Manual,  section  GOll. 2.1,  as 
incorporated  by  reference  in  39  CFR 
111.1.)  Section  7502  does  not  apply  to 
any  document  or  payment  that  is 
deposited  with  the  mail  service  of  any 
other  country. 

(iii)  Postmark— {A)  U.S.  Postal  Service 
postmark.  If  the  postmark  on  the 
envelope  is  made  by  the  U.S.  Postal 
Service,  the  postmark  must  bear  a  date 
on  or  before  the  last  date,  or  the  last  day 
of  the  period,  prescribed  for  filing  the 
document  or  making  the  payment.  If  the 
postmark  does  not  bear  a  date  on  or 
before  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment,  the 
document  or  payment  is  considered  not 
to  be  timely  filed  or  paid,  regardless  of 
when  the  document  or  payment  is 
deposited  in  the  mail.  Accordingly,  the 
sender  who  relies  upon  the  applicability 
of  section  7502  assumes  the  risk  that  the 
postmark  will  bear  a  date  on  or  before 
the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment.  See, 
however,  paragraph  (c)(2)  of  this  section 
with  respect  to  the  use  of  registered  mail 
or  certified  mail  to  avoid  this  risk.  If  the 
postmark  on  the  envelope  is  made  by 
the  U.S.  Postal  Service  but  is  not  legible, 
the  person  who  is  required  to  file  the 
document  or  make  the  payment  has  the 
burden  of  proving  the  date  that  the 
postmark  was  made.  Furthermore,  if  the 
envelope  that  contains  a  document  or 
payment  has  a  timely  postmark  made  by 
the  U.S.  Postal  Service,  but  it  is  received 
after  the  time  when  a  document  or 
payment  postmarked  and  mailed  at  that 
time  would  ordinarily  be  received,  the 
sender  may  be  required  to  prove  that  it 
was  timely  mailed. 

(B)  Postmark  made  by  other  than  U.S. 
Postal  Service — (1)  In  general.  If  the 
postmark  on  the  envelope  is  made  other 
than  by  the  U.S.  Postal  Service — 

(j)  Tne  postmark  so  made  must  bear 
a  legible  date  on  or  before  the  last  date, 
or  the  last  day  of  the  period,  prescribed 
for  filing  the  document  or  making  the 
payment;  and 

(ii)  The  document  or  payment  must  be 
received  by  the  agency,  officer,  or  office 
with  which  it  is  required  to  be  filed  not 
later  than  the  time  when  a  document  or 
payment  contained  in  an  envelope  that 
is  properly  addressed,  mailed,  and  sent 
by  the  same  class  of  mail  would 
ordinarily  be  received  if  it  were 
postmarked  at  the  same  point  of  origin 
by  the  U.S.  Postal  Service  on  the  last 
date,  or  the  last  day  of  the  period, 
prescribed  for  filing  the  document  or 
making  the  payment. 
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(2)  Document  or  payment  received 
late.  If  a  document  or  pajrment 
described  in  paragraph  (c)(l)(iii)(B)(l)  is 
received  after  the  time  when  a 
document  or  payment  so  mailed  and  so 
postmarked  by  the  U.S.  Postal  Service 
would  ordinarily  be  received,  the 
dociiment  or  payment  is  treated  as 
having  been  received  at  the  time  when 

a  document  or  pajrment  so  mailed  and 
so  postmarked  would  ordinarily  be 
received  if  the  person  who  is  required 
to  file  the  document  or  make  the 
payment  establishes — 

U)  That  it  was  actually  deposited  in 
the  U.S.  mail  before  the  last  collection 
of  mail  from  the  place  of  deposit  that 
was  postmarked  (except  for  the  metered 
mail)  by  the  U.S.  Postal  Service  on  or 
before  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  the 
document  or  making  the  payment; 

[ii)  That  the  delay  in  receiving  the 
document  or  payment  was  due  to  a 
delay  in  the  transmission  of  the  U.S. 
mail;  and 

[Hi)  The  cause  of  the  delay. 

[3)  U.S.  and  non-U.S.  postmarks.  If 
the  envelope  has  a  postmark  made  by 
the  U.S.  Postal  Service  in  addition  to  a 
postmark  not  so  made,  the  postmark 
that  was  not  made  by  the  U.S.  Postal 
Service  is  disregarded,  and  whether  the 
envelo[>e  was  mailed  in  accordance 
with  this  paragraph  (c)(l)(iii)(B)  will  be 
determined  solely  by  applying  the  rule 
of  paragraph  (c)(i)(iii)(A)  of  this  section. 

(2)  Registered  or  certified  mail.  If  the 
dociunent  or  pajrment  is  sent  by  U.S. 
registered  mail,  the  date  of  registration 
of  the  document  or  payment  is  treated 
as  the  postmark  date.  If  the  dociunent  or 
payment  is  sent  by  U.S.  certified  mail 
and  the  sender's  receipt  is  postmarked 
by  the  postal  employee  to  whom  the 
document  or  payment  is  presented,  the 
date  of  the  U.S.  postmark  on  the  receipt 
is  treated  as  the  postmark  date  of  the 
document  or  payment.  Accordingly,  the 
risk  that  the  document  or  payment  will 
not  be  postmarked  on  the  day  that  it  is 
deposited  in  the  mail  may  be  eliminated 
by  the  use  of  registered  or  certified  mail. 

(d)  Electronically  filed  documents — 
(1)  In  general.  A  document  filed 
electronically  with  an  electronic  retiim 
transmitter  (as  defined  in  paragraph 
(d)(3)(i)  of  this  section  and  authorized 
pursuant  to  paragraph  (d)(2)  of  this 
section)  in  the  manner  and  time 
prescribed  by  the  Commissioner  is 
deemed  to  be  filed  on  the  date  of  the 
electronic  postmark  (as  defined  in 
paragraph  (d)(3)(ii)  of  this  section)  given 
by  the  authorized  electronic  return 
transmitter.  Thus,  if  the  electronic 
postmark  is  timely,  the  document  is 
considered  filed  timely  although  it  is 
received  by  the  agency,  officer,  or  office 


after  the  last  date,  or  the  last  day  of  the 
period,  prescribed  for  filing  such 
document. 

(2)  Authorized  electronic  return 
transmitters.  The  Commissioner  may 
enter  into  an  agreement  with  an 
electronic  retxun  transmitter  or 
prescribe  in  forms,  instructions,  or  other 
appropriate  guidance  the  procedures 
under  which  the  electronic  return 
transmitter  is  authorized  to  provide 
taxpayers  with  an  electronic  postmark 
to  acknowledge  the  date  and  time  that 
the  electronic  return  transmitter 
received  the  electronically  filed 
dociunent.  - 

(3)  Definitions — (i)  Electronic  return 
transmitter.  For  purposes  of  this 
paragraph  (d),  the  term  electronic  return 
transmitter  has  the  same  meaning  as 
contained  in  section  3.01(4)  of  Rev. 
Proc.  2000-31  (2000-31 1.R.B.  146  (July 
31,  2000))(see  §601. 601  (d)(2)  of  this 
chapter)  or  in  procedures  prescribed  by 
the  Commissioner. 

(ii)  Electronic  postmark.  For  purposes 
of  this  paragraph  (d),  the  term  electronic 
postmark  means  a  record  of  the  date  and 
time  (in  a  particular  time  zone)  that  an 
authorized  electronic  retxun  transmitter 
receives  the  transmission  of  a  taxpayer's 
electronically  filed  document  on  its  host 
system.  However,  if  the  taxpayer  and 
the  electronic  return  transmitter  are 
located  in  difi^erent  time  zones,  it  is  the 
taxpayer's  time  zone  that  controls  the 
timehness  of  the  electronically  filed 
document. 

(e)  Delivery — (1)  Except  as  provided 
in  section  7502(f)  and  paragraph  (d)  of 
this  section,  section  7502  is  not 
applicable  imless  the  document  or 
payment  is  delivered  by  U.S.  mail  to  the 
agency,  officer,  or  office  with  which  the 
document  is  required  to  be  filed  or  to 
which  payment  is  required  to  be  made. 
However,  in  the  case  of  a  document  (but 
not  a  payment)  sent  by  registered  or 
certified  mail,  proof  that  the  document 
was  properly  registered  or  that  a 
postmarked  certified  mail  sender's 
receipt  was  properly  issued  and  that  the 
envelope  was  properly  addressed  to  the 
agency,  officer,  or  office  constitutes 
prima  facie  evidence  that  the  document 
was  delivered  to  the  agency,  officer,  or 
office. 

(2)  Section  7502  is  applicable  to  the 
determination  of  whether  a  claim  for 
credit  or  refund  is  timely  filed  for 
purposes  of  section  6511(a),  assiuning 
all  the  requirements  of  section  7502  are 
satisfied.  Section  7502  is  also  applicable 
when  a  claim  for  credit  or  refund  is 
delivered  after  the  last  day  of  the  period 
specified  in  section  6511(b)(2)(A)  or  in 
any  other  corresponding  provision  of 
law  relating  to  the  Umit  on  the  amoimt 
of  credit  or  refund  that  is  allowable. 


(3)  Example.  The  rules  of  paragraph 
(e)(2)  of  this  section  are  illustrated  by 
the  following  example: 

Example,  (i)  Taxpayer  A,  an  individual, 
mailed  his  1998  Form  1040,  "U.S.  Individual 
Income  Tax  Return."  on  May  10, 1999,  but 
no  tax  was  paid  at  that  time  because  the  tax 
liability  disclosed  by  the  return  had  been 
completely  satisfied  by  the  income  tax  that 
had  been  withheld  on  A's  wages.  On  April 
15,  2002,  A  mails  in  accordance  with  the 
requirements  of  this  section,  a  Form  1040X, 
"U.S.  Amended  Individual  Income  Tsix 
Return,"  claiming  a  refund  of  a  portion  of  the 
tax  that  had  been  paid  through  withholding 
during  1998.  The  date  of  the  postmark  on  the 
envelope  containing  the  claim  for  refund  is 
April  15,  2002.  The  claim  is  received  by  the 
Internal  Revenue  Service  (IRS)  on  April  18, 
2002. 

(ii)  Under  section  6511(a),  A's  claim  for 
refund  is  timely  if  filed  within  three  years 
from  May  10, 1999,  the  date  on  which  A's 
1998  return  was  filed.  However,  as  a  result 
of  the  limitations  of  section  6511(b)(2)(A),  if 
his  claim  is  not  filed  within  three  years  after 
April  15, 1999,  the  date  on  which  he  is 
deemed  under  section  6513  to  have  paid  his 
1998  tax,  he  is  not  entitled  to  any  refund. 
Thus,  because  A's  claim  for  refund  is 
postmarked  and  mailed  in  accordance  with 
the  requirements  of  this  section  and  is 
delivered  after  the  last  day  of  the  period 
specified  in  section  6511(b)(2)(A),  section 
7502  is  applicable  and  the  claim  is  deemed 
to  have  been  filed  on  April  15,  2002. 

(f)  Claim  for  credit  or  refund  on  late 
filed  tax  return — (1)  In  general. 
Generally,  an  original  income  tax  return 
may  constitute  a  claim  for  credit  or 
refund  of  income  tax.  See  §  301.6402- 
3(a)(5).  Other  original  tax  returns  can 
also  be  considered  claims  for  credit  or 
refimd  if  the  liability  disclosed  on  the 
return  is  less  than  the  amount  of  tax  that 
has  been  paid.  If  section  7502  would  not 
apply  to  a  return  (but  for  the  operation 
of  paragraph  (f)(2)  of  this  section)  that 
is  also  considered  a  claim  for  credit  or 
refund  because  the  envelope  that 
contains  the  rettim  does  not  have  a 
postmark  dated  on  or  before  the  due 
date  of  the  return,  section  7502  will 
apply  separately  to  the  claim  for  credit 
or  refimd  if — 

(i)  The  date  of  the  postmark  on  the 
envelope  is  within  the  period  that  is 
three  years  (plus  the  period  of  any 
extension  of  time  to  file)  fi-om  the  day 
the  tax  is  paid  or  considered  paid  (see 
section  6513),  and  the  claim  for  credit 
or  refimd  is  delivered  after  this  three- 
year  period;  and 

(ii)  The  conditions  of  section  7502  are 
otherwise  met. 

(2)  Filing  date  of  late  filed  return.  If 
the  conditions  of  paragraph  (f)(1)  of  this 
section  are  met,  the  late  filed  retiun  will 
be  deemed  filed  on  the  postmark  date. 

(3)  Example.  The  rules  of  this 
paragraph  (f)  are  illustrated  by  the 
following  example: 
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Example,  (i)  Taxpayer  A,  an  individual, 
mailed  his  2001  Form  1040,  "U.S.  Individual 
Income  Tax  Return,"  on  April  15,  2005. 
claiming  a  refund  of  amounts  paid  through 
withholding  during  2001.  The  date  of  the 
postmark  on  the  envelope  containing  the 
return  and  claim  for  refund  is  April  15.  2005. 
The  return  and  claim  for  refund  are  received 
by  the  Internal  Revenue  Service  (IRS)  on 
April  18,  2005.  Amounts  withheld  in  2001 
exceeded  A's  tax  liability  for  2001  and  are 
treated  as  paid  on  April  15,  2002,  pursuant 
to  section  6513. 

(ii)  Even  though  the  date  of  the  postmark 
on  the  envelope  is  after  the  due  date  of  the 
return,  the  claim  for  refund  and  the  late  filed 
return  are  treated  as  filed  on  the  postmark 
date  for  purposes  of  this  paragraph  (f). 
Accordingly,  the  return  will  be  treated  as 
filed  on  April  15,  2005.  In  addition,  the  claim 
for  refund  will  be  treated  as  timely  filed  on 
April  15,  2005.  Further,  the  entire  amount  of 
the  refund  attributable  to  withholding  is 
allowable  as  a  refund  under  section 
6511(b)(2)(A). 

(g)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraphs  (g)(2) 
and  (3)  of  this  section,  the  rules  of  this 
section  apply  to  any  payment  or 
dociunent  mailed  and  delivered  in 
accordance  with  the  requirements  of 
this  section  in  an  envelope  bearing  a 
postmark  dated  after  January  11,  2001. 

(2)  Claim  for  credit  or  refund  on  late 
filed  tax  return.  Paragraph  (f)  of  this 
section  applies  to  any  claim  for  credit  or 
refimd  on  a  late  filed  tax  return 
described  in  paragraph  (f)(1)  of  this 
section  except  for  those  claims  for  credit 
or  refund  which  (without  regard  to 
paragraph  (f)  of  this  section)  were  barred 
by  the  operation  of  section  6532(a)  or 
any  other  law  or  rule  of  law  (including 
res  judicata)  as  of  January  11,  2001. 

(3)  Electronically  filed  documents. 
This  section  applies  to  any 
electronically  filed  return,  claim, 
statement,  or  other  dociunent 
transmitted  to  an  electronic  return 
transmitter  that  is  authorized  to  provide 
an  electronic  postmark  pursuant  to 
paragraph  (d)(2)  of  this  section  after 
January  11,  2001. 

§301.7502-11    [Removed] 
Par.  3.  Section  301.7502-lT  is 

removed. 
Par.  4.  Section  301.7502-2  is  added  to 

read  as  follows: 

§  301 .7502-2    Timely  mailing  of  deposits. 

(a)  General  rule — (1)  Two  day  rule. 
Section  7502(e)  provides  that,  if  the 
requirements  of  that  section  are  met,  a 
deposit  is  deemed  to  be  received  on  the 
date  the  deposit  was  mailed  even 
though  it  is  received  after  the  date 
prescribed  fc  making  the  deposit.  The 
requirements  of  the  section  are  met  if 
the  person  required  to  make  the  deposit 
establishes  that  the  date  of  mailing  was 


on  or  before  the  second  day  preceding 
the  date  prescribed  for  making  the 
deposit.  If  the  date  of  mailing  was  not 
established  to  be  on  or  before  the  second 
day  preceding  the  date  prescribed  for 
making  the  deposit,  the  deposit  will  not 
be  considered  timely  received  unless  it 
is  actually  received  on  or  before  the  date 
prescribed  for  making  the  deposit. 
Section  7502(e)  only  applies  to  a  deposit 
mailed  to  the  financial  institution 
authorized  to  receive  that  deposit.  Thus, 
section  7502(e)  does  not  apply  to  any 
remittance  mailed  to  an  internal 
revenue  service  center. 

(2)  Deposits  of  $20,000  or  more. 
Paragraph  (a)(1)  of  this  section  does  not 
apply  with  respect  to  any  deposit  of 
$20,000  or  more  by  any  person  required 
to  deposit  any  tax  more  than  once  a 
month.  Any  such  deposit  must  be  made 
by  the  due  date  for  such  deposit, 
regardless  of  the  method  of  delivery. 

(b)  Deposit  defined.  The  term  deposit, 
as  used  in  this  section,  means  any 
deposit  of  tax  required  to  be  made  on  or 
before  a  prescribed  date  at  an  authorized 
financial  institution  pursuant  to 
regulations  prescribed  under  section 
6302. 

(c)  Mailing  requirements — (1)  In 
general.  Section  7502(e)  does  not  apply 
unless  the  deposit  is  mailed  in 
accordance  with  the  requirements  of 
paragraph  (c)(2)  of  this  section. 

(2)  Requirements.  The  date  of  mailing 
must  fall  on  or  before  the  second  day 
preceding  the  prescribed  date  for 
making  a  deposit  (including  any 
extension  of  time  granted  for  making  the 
deposit).  For  example,  if  a  deposit  is 
due  on  or  before  January  15,  the  date  of 
mailing  must  fall  on  or  before  January 
13.  The  deposit  must  be  contained  in  an 
envelope  or  other  appropriate  wrapper 
approved  for  use  in  the  mails  by  the 
U.S.  Postal  Service,  properly  addressed 
to  the  financial  institution  authorized  to 
receive  the  deposit.  The  deposit  must  be 
deposited  with  sufficient  postage 
prepaid  in  the  mail  in  the  United  States 
within  the  meaning  of  §  301.7502-1  on 
or  before  the  second  day  preceding  the 
prescribed  date  for  making  a  deposit. 

(3)  Registered  and  certified  mail.  The 
provisions  of  §  301. 7502-1  (c)(2)  apply 
to  a  deposit  sent  by  U.S.  registered  mail 
or  U.S.  certified  mail  as  if  tibe  deposit 
were  a  payment,  except  that  the  date  of 
registration  or  the  date  of  the  postmark 
on  the  sender's  receipt  is  considered  the 
date  of  mailing  of  such  deposit. 

(d)  Delivery.  Section  7502(e)  does  not 
apply  unless  a  deposit  is  actually 
delivered  by  U.S.  mail  to  the  autiiorized 
financial  institution  with  which  the 
deposit  is  required  to  be  made  and  is 
accepted  by  that  financial  institution. 
For  rules  relating  to  the  acceptance  of 


deposits  by  authorized  financial 
institutions  see  31  CFR  203.18.  The  fact 
that  a  deposit  is  sent  by  U.S.  registered 
or  U.S.  certified  mail  does  npt  constitute 
prima  facie  evidence  that  the  deposit 
was  delivered  to  the  financial 
institution  authorized  to  receive  the 
deposit.  Section  7502(e)  does  not  apply 
unless  the  deposit  is  delivered  after  the 
date  prescribed  for  making  the  deposit, 
(e)  Effective  date.  This  section  applies 
to  all  deposits  required  to  be  made  after 
January  11,  2001. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  21.  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-130  Filed  1-10-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD8935] 

RiN  1545-AY59 

Disclosure  of  Returns  and  Return 
Information  to  Designee  of  Taxpayer 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  document  contains  a 
temporary  regulation  relating  to  the 
disclosure  of  returns  and  return 
information  to  a  designee  of  the 
taxpayer.  The  temporary  regulation 
provides  guidance  to  IRS  employees 
responsible  for  di^losing  returns  and 
return  information  and  to  taxpayers  who 
wish  to  designate  a  person  or  persons  to 
whom  returns  and  return  information 
may  be  disclosed.  The  portion  of  this 
temporary  regulation  pertaining  to 
nonwritten  requests  or  consents  reflects 
changes  to  the  law  made  by  the 
Taxpayer  Bill  of  Rights  II,  Public  Law 
104-168,  section  1207, 110  Stat.  1473. 
With  respect  to  written  requests  or 
consents,  the  temporary  regulation 
amends  the  existing  regulation  to 
provide  further  guidance  in  certain 
limited  situations  and  to  clarify  existing 
procedures.  The  text  of  the  temporary 
regulation  also  serves  as  the  text  of  the 
.proposed  regulation  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  This  regulation  is 
effective  January  11,  2001. 

Applicability  Date:  For  dates  of 
applicability,  see  §  301.6103(c)-lT(g). 
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FOR  FURTHER  INFORMATXM  CONTACT: 
Joseph  Conley.  (202)  622-4580  (not  a 
toll-firee  number). 

Background 

Under  section  6103(a).  returns  and 
return  information  are  confidential 
unless  disclosure  is  otherwise 
authorized  by  the  Internal  Revenue 
Code.  Section  6103(c),  as  amended  by 
section  1207  of  the  Taxpayer  Bill  of 
Rights  n.  Pubhc  Law  104-168  (110  Stat. 
1452),  authorizes  the  IRS  to  disclose 
returns  and  return  information  to  such 
person  or  persons  as  the  taxpayer  may 
designate  in  a  request  for  or  consent  to 
disclosure,  or  to  any  other  person  at  the 
taxpayer's  request  to  the  extent 
necessary  to  comply  with  a  request  for 
information  or  assistance  made  by  the 
taxpayer  to  such  other  person. 
Disclosure  is  permitted  subject  to  such 
requirements  and  conditions  as  may  be 
prescribed  by  regidations.  With  the 
amendment  in  1996.  Congress 
eliminated  the  longstanding 
requirement  that  disclosures  to 
designees  of  the  taxpayer  must  be 
pursuant  to  the  \mtten  request  or 
consent  of  the  taxpayer.  The  purpose  of 
this  amendment  to  section  6103(c)  was 
to  assist  the  IRS  in  developing  a 
paperless  tax  administration  system  that 
relies  on,  among  other  things,  electronic 
communication.  H.R.  Rep.  No.  104-506, 
at  49  (1996),  reprinted  in  1996 
U.S.C.A.N.  1143, 1172.  This  document 
contains  a  temporary  regulation  that 
authorizes  the  disclosure  of  tax  retiuns 
and  return  information  to  a  designee  of 
the  taxpayer  pursuant  to  a  nonwritten 
request  or  consent  when  the  taxpayer 
seeks  the  assistance  of  a  third  party  in 
resolving  a  tax  matter. 

This  document  also  amends  the 
existing  regulation  to  clarify  the  rules 
applicable  to  written  requests  or 
consents  to  disclosure.  On  October  3, 
1980.  a  final  regulation  (TD  7723) 
relating  to  the  disclosure  of  tax  returns 
and  return  information  to  a  person 
designated  by  the  taxpayer  in  a  written 
request  or  consent  were  published  in 
the  Federal  Register  (45  PR  65564). 
Since  the  pubUcation  of  this  final 
regulation,  the  IRS  and  the  Treasury 
Department  have  determined  that 
further  guidance  on  written  consent 
requirements  is  necessary. 

Explanation  of  Provisions 

Nonwritten  consents 

Under  the  existing  regulation,  if  a 
taxpayer  wishes  a  third  party  to  assist  in 
the  resolution  of  a  tax  matter  between 
the  taxpayer  and  the  IRS,  and  the  third 
party  is  not  otherwise  authorized  to 
practice  before  the  Internal  Revenue 


Service,  a  written  section  6103(c) 
request  or  consent  must  be  executed  by 
the  taxpayer. 

The  temporary  regulation  authorizes 
the  IRS  to  accept  nonwritten  requests  or 
consents  authorizing  the  disclosing  of 
tax  retiuns  and  return  information  to 
third  parties  assisting  taxpayers  in 
resolving  tax  related  matters.  Thus,  for 
example,  the  temporary  regulation 
clarifies  that  the  taxpayer  can  orally 
consent  to  disclosures  by  the  IRS  to  a 
person  accompanying  the  taxpayer  to 
meetings  or  interviews  with  the  IRS,  or 
participating  in  a  telephone 
conversation  with  the  taxpayer.  When 
the  taxpayer  is  present,  either  physically 
or  on  the  telephone,  the  taxpayer  will  be 
able  to  knowingly  and  voluntarily 
consent  to  the  disclosure  writhout  the 
need  for  further  expressing  that  intent  in 
writing. 

Thus,  the  use  of  nonwritten  consents 
will  enable  the  IRS  to  improve  its 
customer  service  in  that,  with  the 
assistance  of  their  designees,  taxpayers 
will  be  able  to  resolve  tax  problems  in 
a  more  timely  fashion,  without  the  need 
for  burdensome  paperwork. 
Additionally,  nonwritten  requests  or 
consents  will  assist  the  IRS  in  moving 
to  a  paperless  environment  by  further 
facilitating  the  use  of  electronic 
communication  systems. 

As  with  vmtten  requests  or  consents, 
before  disclosing  tax  returns  and  return 
information  to  a  third  party  pursuant  to 
a  taxpayer's  nonwritten  request  or 
consent,  the  IRS  will  take  reasonable 
steps  to  confirm  the  identity  of  the 
taxpayer  and  the  designee.  For  example, 
IRS  personnel,  pursuant  to  existing 
procedures,  verify  that  they  are  speaking 
to  the  taxpayer  prior  to  disclosing  return 
information  to  that  taxpayer. 

Nonwritten  requests  for  or  consents  to 
disclosure  do  not  take  the  place  of  a 
power  of  attorney  authorizing  a  third 
party  to  represent  the  taxpayer  before 
the  ERS.  Practice  before  the  IRS  remains 
governed  by  the  regulations  at  26  CFR 
601.501  ef  seq.  and  Treasury 
Department  Circular  230  (31  CFR  part 
10). 

Acknowledgments  of.  and  Notices 
Regarding,  Electronically  Filed  Returns 

The  temporary  regulation  also 
provides  parameters  for  the 
development  of  consents  for  the 
electronic  filing  program.  The  IRS 
currently  provides  an  acknowledgment 
to  an  electronic  return  originator  (ERO) 
to  indicate  that  it  has  received 
information  from  the  ERO  in  an 
acceptable  form,  and  that  the  taxpayer 
identity  information,  as  defined  by 
section  6103(b)(6),  matches  IRS  records. 
Alternatively,  the  IRS  may  notify  the 


ERO  that  it  has  rejected  the  ERO's 
electronic  submission  because  the 
taxpayer  identity  information  does  not 
match  IRS  records  or,  for  example, 
because  the  taxpayer  is  not  responsible 
for  the  tax  payment.  The  taxpayer  may 
also  have  authorized  an  electronic  debit 
to  pay  a  tax  debt,  and  the  taxpayer  may 
want  the  IRS  to  send  an 
acknowledgment  to  the  ERO  that  the 
account  has  been  properly  debited,  or  to 
disclose  information  to  the  taxpayer's 
financial  institution  to  resolve  a 
problem  with  the  electronic  debit 
transaction.  To  ensure  that  the  IRS  is 
authorized  to  disclose  tax  returns  and 
retmn  information  to  third  parties  in  an 
electronic  system,  the  IRS  must  receive 
a  valid  request  for  or  consent  to 
disclosure  pursuant  to  section  6103(c). 
The  current  system  requires  the 
taxpayer  to  execute  a  written  consent  on 
Form  8453  to  permit  these  disclosures. 
The  temporary  regulation  authorizes 
an  electronic  consent  to  permit  the 
disclosures  of  the  return  information 
described  above  and  such  other 
information  as  the  IRS  determines  is 
necessary  to  the  operation  of  the 
electronic  filing  program.  Such  consent 
must  inform  the  taxpayer  of  the  return 
information  that  will  be  transmitted  to 
the  ERO  and  other  third  parties  as  a 
result  of  the  electronic  filing  of  the 
taxpayer's  return  or  other  information. 

Combined  FedState  Filing  Programs 

The  temporary  regulation  also  reduces 
the  burden  on  taxpayers  in  combined 
Federal-State  (FedState)  return  filing 
programs.  If  the  taxpayer  files  a  single 
combined  Federal  and  State  tax  return 
with  the  IRS,  the  information  contained 
in  such  FedState  return  that  is  gathered 
with  respect  to  a  taxpayer's  liability 
under  both  Federal  and  State  law, 
including  the  taxpayer's  name,  taxpayer 
identification  number,  and  adjusted 
gross  income,  is  return  information 
protected  by  section  6103.  If  the  IRS 
discloses  such  return  information  to  the 
State  in  satisfaction  of  the  taxpayer's 
State  filing  obligations,  the  information 
can  be  used  by  the  State  only  for  State 
tax  administration  purposes  under 
section  6103(d).  On  the  other  hand,  if  a 
State  tax  return  is  filed  directly  with  the 
State,  information  on  the  State  return  is 
not  subject  to  the  restrictions  of  section 
6103(d)  and  can  be  used  for  appropriate 
non-tax  purposes  permitted  under  State 
law. 

In  the  current  electronic  FedState 
filing  program,  to  avoid  these  section 
6103  restrictions,  return  preparers  make 
two  separate  electronic  transmissions  to 
the  IRS — one  for  the  Federal  return  and 
one  for  the  State  return.  The  common 
items  of  data  are  sent  twice,  once  in  the 
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Federal  "packet"  and  once  in  the  State 
"packet."  The  items  of  information  in 
the  State  packet  are  not  restricted  by 
section  6103  because  they  have  not  been 
filed  with  the  IRS  with  regard  to  Federal 
tax  liability. 

Alternatively,  in  the  FedState  telefile 
program,  a  consent  has  been  developed 
that  permits  the  Internal  Revenue 
Service  to  disclose  conunon  data  items 
to  the  State  tax  agency.  The  information 
received  by  the  State  pursuant  to  the 
taxpayer's  request  or  consent  is  treated, 
for  purposes  of  section  6103,  as  if  the 
State  had  received  the  information 
directiy  from  the  taxpayer,  and  therefore 
the  information  can  be  used  for 
appropriate  non-tax  purposes  imder 
State  law. 

Under  the  existing  regulation, 
consents  for  FedState  fiUng  programs 
must  comply  with  current 
§  301.6103(c)-l(a).  The  existing 
regulation  requires,  among  other  things, 
a  separate  written  consent  document. 
The  ERS  and  the  Treasury  Department 
believe  a  taxpayer's  voluntary 
participation  in  an  optional  FedState 
filing  program  that  provides  the 
taxpayer  with  notice  of  the  disclosures 
to  be  made  to  the  State  as  part  of  the 
program  constitutes  a  sufficient 
knowing  and  voluntary  consent  to 
permit  disclosures  to  States  in  this 
situation.  To  reduce  the  burden  on 
•taxpayers  and  improve  the  efficiency  of 
tax  administration,  the  temporary 
regulation  provides  that  by  filing  a 
combined  FedState  return,  the  taxpayer 
consents  to  the  disclosure  of  the 
common  data  items  to  the  State  tax 
agency,  and  that  the  information  will  be 
treated  as  if  it  had  been  received 
directly  by  the  State  irom  the  tsbcpayer. 
As  noted  above,  the  temporary 
regulation  requires  a  notice  of  the 
disclosures  that  are  to  be  made  in  the 
FedState  filing  program  so  that 
taxpayers  may  choose  to  participate  in 
such  programs  with  knowledge  of  such 
disclosures. 

Other  Changes 

The  temporary  regulation  also 
provides  needed  clarification  in  a 
number  of  areas  not  specifically 
addressed  under  the  existing  regulation. 
The  temporary  regulation  provides  rules 
for  receipt  of  section  6103(c)  consents 
by  entities  other  than  the  IRS.  Certain 
Treasury  Department  agencies,  such  as 
the  Financial  Management  Service, 
perform  Federal  tax  administration 
functions  and  receive  tax  information 
from  the  IRS.  In  addition,  IRS 
contractors  receive  tax  information  to 
provide  tax  administration  services 
pursuant  to  section  6103(n).  The 
existing  regulation  provides  only  for 


receipt  of  requests  for  or  consents  to 
disclosure  by  the  IRS.  The  temporary 
regulation  permits  Federal  government 
agencies  performing  Federal  tax 
administration  functions  to  receive 
section  6103(c)  consents  and  disclose 
returns  and  return  information  in  the 
possession  of  such  agency  to  the 
taxpayer's  designee.  For  example,  the 
temporary  regulation  clarifies  that  the 
Financial  Management  Service  can 
disclose  return  information  related  to 
the  offset  of  the  taxpayer's  tax  refund  to 
the  designee  of  the  taxpayer,  such  as  in 
response  to  a  Congressional  inquiry. 
The  temporary  regulation  also  clarifies 
that  receipt  of  a  request  or  consent  by 
an  agent  or  contractor  of  the  IRS  is  the 
same  as  receipt  by  the  IRS.  However,  an 
agent  or  contractor  of  the  IRS  may  make 
disclosures  with  the  taxpayer's  consent 
only  if  such  disclosures  are  specifically 
authorized  in  the  contract  or  otherwise 
specifically  authorized  in  writing  by  the 
IRS.  §301.6103(n)-l(a). 

The  temporary  regulation  defines  the 
term  separate  written  document  to 
conform  to  current  IRS  practice.  The 
temporary  regulation  also  specifies  the 
Secretary  of  the  Treasury's  authority  to 
provide  for  methods  of  signing  requests 
for  or  consents  to  disclosure.  See 
§301.6061-l(b). 

The  temporary  regulation  clarifies  the 
requirements  for  identifying  the 
designee  to  whom  disclosure  is  to  be 
made  when  the  disclosure  occurs  in  a 
public  forum,  such  as  a  courtroom,  a 
congressional  hearing,  or  in  the  media. 
In  these  circumstances,  it  may  not  be 
possible  to  designate  specifically  every 
person  to  whom  disclosure  is  to  be 
made.  While  identifying  individual 
designees  in  a  public  forum  may  not  be 
practical,  a  taxpayer  can  knowingly  and 
voluntarily  authorize  disclosure  in  a 
public  forum  by  specifically  indicating 
the  circumstances  surrounding  the 
pubUc  disclosure,  including,  for 
example,  a  description  of  the  place, 
date,  and  time.  The  temporary 
regulation  also  incorporates  the 
longstanding  IRS  practice  that  entities, 
such  as  corporations  and  State  and  local 
government  agencies.,are  appropriate 
designees. 

The  temporary  regulation  also  affirms 
longstanding  practices  of  the  IRS 
regarding  the  authority  to  execute 
consents.  Generally,  persons  that  may 
receive  returns  pm-suant  to  section 
6103(e),  paragraphs  (1)  through  (5),  may 
execute  disclosure  consents  under 
section  6103(c).  However,  a  one  percent 
shareholder  of  a  corporation,  who  may 
receive  corporate  returns  pursuant  to 
section  6103(e)(l)(D)(iii),  may  not 
execute  disclosure  consents  because  the 
right  of  inspection  is  personal  to  the 


shareholder,  and  such  shareholder  is 
not  permitted  to  redisclose  such 
information.  See  Internal  Revenue  Code 
§§  6103(a)(3),  7213(a)(5).  The  temporary 
regulation  also  provides  that  if  the 
taxpayer  is  an  entify,  generally  a  person 
with  authority  under  State  law  to  bind 
the  entity  may  execute  a  section  6103(c) 
consent.  Finally,  the  temporary 
regulation  provides  that  the  holder  of  a 
taxpayer's  power  of  attorney  may  not 
execute  a  disclosure  consent  unless  that 
authority  is  specifically  granted  in  the 
power. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
This  temporary  regulation  provides 
taxpayers  with  enhanced  procedures  to 
resolve  problems  with  the  IRS.  For  this 
reason,  notice  and  public  procedure  and 
a  delayed  effective  date  would  be 
contraiy  to  the  public  interest  pursuant 
to  5  U.S.C.  553(b)(B)  and  553(d). 
respectively.  Because  this  notice  of 
proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 
Pm-suant  to  section  7805(0  of  the 
Internal  Revenue  Code,  this  temporary 
regulation  will  be  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jamie  Bernstein,  Office  of  the 
Associate  Chief  Counsel,  Procedure  and 
Administration  (Disclosure  &  Privacy 
Law  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  its 
development. 

List  of  Subfects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 


2264 Federal  Register / Vol.  66.  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


Section  301.6103(c)-l  also  issued  under  26 
U.S.C.  6103(c).  *   •   * 

§301.6103(c)-1    [Removed] 

Par.  2.  Section  301.6103(c)-l  is 
removed. 

Par.  3.  Section  301.6103(c)-lT  is 
added  to  read  as  follows: 

§  301 .61 03<c>-1  T    Disclosure  of  returns  and 
return  infonnation  to  designee  of  taxpayer. 

(a)  Overview.  Subject  to  such 
requirements  and  conditions  as  the 
Secretary  of  the  Treasury  may  prescribe 
by  regidation,  section  6103(c)  of  the 
Internal  Revenue  Code  authorizes  the 
Internal  Revenue  Service  to  disclose  a 
taxpayer's  return  or  retiun  information 
to  such  person  or  persons  as  the 
taxpayer  may  designate  in  a  request  for 
or  consent  to  such  disclosiue,  or  to  any 
other  person  at  the  taxpayer's  request  to 
the  extent  necessary  to  comply  with  the 
taxpayer's  request  to  such  other  person 
for  information  or  assistance.  This 
regulation  contains  the  requirements 
that  must  be  met  before,  and  the 
conditions  under  which,  the  Internal 
Revenue  Service  may  make  such 
disclosiues.  Paragraph  (b)  of  this  section 
provides  the  requirements  that  are 
generally  applicable  to  designate  a  third 
party  to  receive  the  taxpayer's  retiuns 
and  retiun  information.  Paragraph  (c)  of 
this  section  provides  requirements 
under  which  the  IntemaJ  Revenue 
Service  may  disclose  information  in 
connection  with  a  taxpayer's  written  or 
nonwritten  request  for  a  third  party  to 
provide  information  or  assistance  with 
regard  to  a  tax  matter,  for  example,  a 
Congressional  inquiry.  Paragraph  (d)  of 
this  section  provides  the  parameters  for 
disclosure  consents  coimected  with 
electronic  retiun  filing  programs  and 
combined  Federal  State  filing.  Finally, 
paragraph  (e)  provides  definitions  and 
general  rules  related  to  requests  for  or 
consents  to  disclosiu«. 

(b)  Disclosure  of  returns  and  return 
infonnation  to  person  or  persons 
designated  in  a  written  request  or 
consent — (1)  General  requirements. 
Pittsiiant  to  section  6103(c)  of  the 
Internal  Revenue  Code,  the  Internal 
Revenue  Service  (or  an  agent  or 
contractor  of  the  Internal  Revenue 
Service)  may  disclose  a  taxpayer's 
return  or  return  information  to  such 
person  or  persons  as  the  taxpayer  may 
designate  in  a  request  for  or  consent  to 
such  disclosure.  A  request  for  or 
consent  to  disclosure  luder  this 
paragraph  (b)  must  be  in  the  form  of  a 
separate  written  docioment  pertaining 
solely  to  the  authorized  disclosiue.  (For 
the  meaning  of  separate  written 
document,  see  paragraph  (e)(1)  of  this 
section.)  The  separate  written  document 


must  be  signed  (see  paragraph  (e)(2)  of 
this  section)  and  dated  by  the  taxpayer 
who  filed  the  return  or  to  whom  the 
return  information  relates.  The  taxpayer 
must  also  indicate  in  the  written 
dociunent — 

(i)  The  taxpayer's  taxpayer  identity 
information  described  in  section 
6103(b)(6): 

(ii)  "The  identity  of  the  person  or 
persons  to  whom  the  disclosure  is  to  be 
made; 

(iii)  The  type  of  retiun  (or  specified 
portion  of  the  return)  or  retiun 
information  (and  the  particular  data) 
that  is  to  be  disclosed;  and 

(iv)  The  taxable  year  or  years  covered 
by  the  return  or  return  information. 

(2)  Requirement  that  request  or 
consent  be  received  within  sixty  days  of 
when  signed  and  dated.  The  disclosure 
of  a  return  or  retium  information 
authorized  by  a  written  request  for  or 
written  consent  to  the  disclosure  shaU 
not  be  made  unless  the  request  or 
consent  is  received  by  the  Internal 
Revenue  Service  (or  an  agent  or 
contractor  of  the  Internal  Revenue 
Service)  within  60  days  following  the 
date  upon  which  the  request  or  consent 
was  signed  and  dated  by  the  taxpayer. 

(c)  Disclosure  of  returns  and  return 
information  to  designee  of  taxpayer  to 
comply  with  a  taxpayer's  request  for 
information  or  assistance.  Where  a 
taxpayer  makes  a  vmtten  or  nonwritten 
request,  directly  to  another  person  or  to 
the  Internal  Revenue  Service,  that  such 
other  person  (for  example,  a  member  of 
Congress,  fiiend,  or  relative  of  the 
taxpayer)  provide  information  or 
assistance  relating  to  the  taxpayer's 
ret\un  or  to  a  transaction  or  other 
contact  between  the  taxpayer  and  the 
Internal  Revenue  Service,  the  Internal 
Revenue  Service  (or  an  agent  or 
contractor  of  the  Internal  Revenue 
Service  or  a  Federal  government  agency 
performing  a  Federal  tax  administration 
function)  may  disclose  retiuns  or  return 
information  to  such  other  person  under 
the  circumstances  set  forth  in 
paragraphs  (c)  (1)  through  (3)  of  this 
section. 

(1)  Written  request  for  information  or 
assistance,  (i)  The  taxpayer's  request  for 
information  or  assistance  may  be  in  the 
form  of  a  letter  or  other  written 
document,  which  must  be  signed  (see 
paragraph  (e)(2)  of  this  section)  and 
dated  by  the  taxpayer.  The  taxpayer 
must  also  indicate  in  the  written 
request — 

(A)  The  taxpayer's  taxpayer  identity 
information  described  in  section 
6103(b)(6): 

(B)  Tlie  identity  of  the  person  or 
persons  to  whom  disclosure  is  to  be 
made;  and 


(C)  Sufficient  facts  underlying  the 
request  for  information  or  assistance  to 
enable  the  Internal  Revenue  Service  to 
determine  the  nature  and  extent  of  the 
information  or  assistance  requested  and 
the  retiunns  or  return  information  to  be 
disclosed  in  order  to  comply  with  the 
taxpayer's  request. 

(ii)  A  person  who  receives  a  copy  of 
a  taxpayer's  written  request  for 
infonnation  or  assistance  but  who  is  not 
the  addressee  of  the  request,  such  as  a 
member  of  Congress  who  is  provided 
with  a  coiutesy  copy  of  a  taxpayer's 
letter  to  another  member  of  Congress  or 
to  the  Internal  Revenue  Service,  cannot 
receive  returns  or  return  information 
imder  paragraph  (c)(1)  of  this  section. " 

(2)  Nonwritten  request  or  consent,  (i) 
A  request  for  information  or  assistance 
may  also  be  nonwritten.  Disclosure  of 
returns  and  return  information  to  a 
designee  pursuant  to  a  taxpayer's 
nonwritten  request  will  be  made  only 
after  the  Internal  Revenue  Service  has — 

(A)  Obtained  from  the  taxpayer 
sufficient  facts  underlying  the  request 
for  information  or  assistance  to  enable 
the  Internal  Revenue  Service  to 
determine  the  nature  and  extent  of  the 
information  or  assistance  requested  and 
the  return  or  return  information  to  be 
disclosed  in  order  to  comply  with  the 
taxpayer's  request; 

(B)  Confirmed  the  identity  of  the 
taxpayer  and  the  designee:  and 

(C)  Confirmed  the  date,  the  nattue, 
and  the  extent  of  the  infonnation  or 
assistance  requested. 

(ii)  Examples  of  disclosiues  pursuant 
to  nonwritten  requests  for  information 
or  assistance  under  this  paragraph  (c)(2) 
include,  but  are  not  limited  to, 
disclosiues  to  a  friend,  relative,  or  other 
person  whom  the  taxpayer  brings  to  an 
interview  or  meeting  with  Internal 
Revenue  Service  officials,  or  disclosiues 
to  a  person  whom  the  taxpayer  wishes 
to  involve  in  a  telephone  conversation 
with  Internal  Revenue  Service  officials. 

(3)  Rules  applicable  to  written  and 
nonwritten  requests  for  information  or 
assistance.  A  retxmi  or  return 
information  will  be  disclosed  to  the 
taxpayer's  designee  as  provided  by  this 
paragraph  only  to  the  extent  considered 
necessary  by  the  Internal  Revenue 
Service  to  comply  vdth  the  taxpayer's 
request  or  consent.  Such  disclosures 
shall  not  be  made  unless  the  request  or 
consent  is  received  by  the  Internal 
Revenue  Service,  its  agent  or  contractor, 
or  a  Federal  government  agency 
performing  a  Federal  tax  administration 
function  in  connection  with  a  request 
for  advice  or  assistance  relating  to  such 
function.  This  paragraph  (c)  does  not 
apply  to  disclostu^s  to  a  taxpayer's 
representative  in  connection  with 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2265 


practice  before  the  Internal  Revenue 
Service  (as  defined  in  Treasury 
Department  Circular  No.  230).  For 
disclosures  in  these  cases,  see  section 
6103(e)(6)  and  §§601.501  through 
601.508  of  this  chapter. 

(d)  Acknowledgments  of  electronically 
filed  returns  and  other  documents; 
combined  filing  programs  with  State  tax 
agencies— {1}  Acknowledgment  of,  and 
notices  regarding,  electronically  filed 
returns  and  other  documents.  When  a 
taxpayer  files  returns  or  other 
documents  or  information  with  the 
Internal  Revenue  Service  electronically, 
the  taxpayer  may  consent  to  the 
disclosure  of  return  information  to  the 
transmitter  or  other  third  party,  such  as 
the  taxpayer's  financial  institution, 
necessary  to  acknowledge  that  the 
electronic  transmission  was  received 
and  either  accepted  or  rejected  by  the 
Internal  Revenue  Service,  the  reason  for 
any  rejection,  and  such  other 
information  as  the  Internal  Revenue 
Service  determines  is  necessary  to  the 
operation  of  the  electronic  filing 
program.  The  consent  must  inform  the 
taxpayer  of  the  return  information  that 
will  be  transmitted  and  to  whom 
disclosure  will  be  made.  The 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  do  not  apply  to  a  consent 
under  this  paragraph  (d)(1). 

(2)  Combined  return  filing  programs 
with  State  tax  agencies,  (i)  A  taxpayer's 
participation  in  a  combined  retiun  filing 
program  between  the  Internal  Revenue 
Service  and  a  State  agency,  body,  or 
commission  (State  agency)  described  in 
section  6103(d)(1)  constitutes  a  consent 
to  the  disclosing  by  the  Internal 
Revenue  Service,  to  the  State  agency,  of 
taxpayer  identity  information,  signature, 
and  items  of  common  data  contained  on 
such  return.  For  purposes  of  this 
paragraph,  common  data  means 
information  reflected  on  the  Federal 
return  required  by  State  law  to  be 
attached  to  or  included  on  the  State 
return.  Instructions  accompanying  the 
forms  or  published  procedures  involved 
in  such  program  must  indicate  that  by 
participating  in  the  program,  the 
taxpayer  is  consenting  to  the  Internal 
Revenue  Service's  disclosure  to  the 
State  agency  of  the  taxpayer  identity 
information,  signature,  and  items  of 
common  data,  and  that  such 
information  will  be  treated  by  the  State 
agency  as  if  it  had  been  direcUy  filed 
with  the  State  agency.  Such  instructions 
or  procedures  must  also  describe  any 
verification  that  takes  place  before  the 
taxpayer  identity  information,  signature 
and  common  data  is  transmitted  by  the 
Internal  Revenue  Service  to  the  State 
agency. 


(ii)  No  disclosures  may  be  made 
under  this  paragraph  (d)(2)  unless  there 
are  provisions  of  State  law  protecting 
the  confidentiality  of  such  items  of 
common  data. 

(e)  Definitions  and  rules  applicable  to 
this  section — (1)  Separate  written 
document,  (i)  For  the  purposes  of 
paragraph  (b)  of  this  section,  separate 
written  document  means — 

(A)  One  side  of  a  standard  [QVz"  by 
11"  or  larger)  sheet  of  paper,  which  may 
be  included  as  part  of  a  larger 
document; 

(B)  Text  appearing  on  a  single 
computer  screen  containing  all  the 
elements  described  in  paragraph  (b)(1) 
of  this  section,  which  can  be  signed  (see 
paragraph  (e)(2)  of  this  section)  and 
dated  by  the  taxpayer,  and  which  can  be 
reproduced,  if  necessary:  or 

(C)  A  consent  on  the  record  in  an 
administrative  or  judicial  proceeding,  or 
a  transcript  of  such  proceeding 
recording  such  consent,  containing  the 
information  required  under  paragraph 
(b)(1)  of  this  section. 

(ii)  A  provision  included  in  a 
taxpayer's  application  for  a  loan  or  other 
benefit  authorizing  the  grantor  of  the 
loan  or  other  benefit  to  obtain  any 
financial  information,  including  returns 
or  return  information,  from  any  source 
as  the  grantor  may  request  for  purposes 
of  verifying  information  supplied  on  the 
application,  does  not  meet  the 
requirements  of  paragraph  (b)(1)  of  this 
section  because  the  provision  is  not  a 
separate  written  document  relating 
solely  to  the  disclosure  of  returns  and 
return  infonnation.  In  addition,  the 
provision  does  not  contain  the  other 
information  specified  in  paragraph 
(b)(1)  of  this  section. 

(2)  Method  of  signing.  A  request  for  or 
consent  to  disclosure  may  be  signed  by 
any  method  of  signing  the  Secretary  of 
the  Treasury  has  prescribed  pinsuant  to 
§301. 6061-1  (b)  in  forms,  instructions, 
or  other  appropriate  guidance. 

(3)  Permissible  designees  and  public 
forums.  Permissible  designees  under 
this  section  include  individuals;  trusts; 
estates:  corporations:  partnerships: 
Federal,  State,  local  and  foreign 
government  agencies  or  subunits  of  such 
agencies;  or  the  general  public.  When 
disclosures  are  to  be  made  in  a  public 
forum,  such  as  in  a  courtroom  or 
congressional  hearing,  the  request  for  or 
consent  to  disclosure  must  describe  the 
circumstances  sunounding  the  public 
disclosure,  e.g.,  congressional  hearing, 
judicial  proceeding,  media,  and  the  date 
or  dates  of  the  disclosure. 

(4)  Authority  to  execute  a  request  for 
or  consent  to  disclosure.  Any  person 
who  may  obtain  returns  under  section 
6103(e)(1)  through  (5).  except  section 


6103(e)(l)(D)(iii),  may  execute  a  request 
for  or  consent  to  disclose  a  return  or 
return  information  to  third  parties.  For 
taxpayers  that  are  legal  entities,  such  as 
corporations  and  municipal  bond 
issuers,  any  officer  of  the  entity  with 
authority  under  apphcable  State  law  to 
legally  bind  the  entity  may  execute  a 
request  for  or  consent  to  disclosure.  A 
person  described  in  section  6103(e)(6)  (a 
taxpayer's  representative  or  individual 
holding  a  power  of  attorney)  may  not 
execute  a  request  for  or  consent  to 
disclosure  unless  the  designation  of 
representation  or  power  of  attorney 
specifically  delegates  such  authority.  A 
designee  pursuant  to  this  section  does 
not  have  authority  to  execute  a  request 
for  or  consent  to  disclosure  permitting 
the  Internal  Revenue  Service  to  disclose 
returns  or  return  information  to  another 
person. 

(5)  No  disclosure  of  return 
infonnation  if  impairment.  A  disclosure 
of  return  information  shall  not  be  made 
under  this  section  if  the  Internal 
Revenue  Service  determines  that  the 
disclosure  would  seriously  impair 
Federal  tax  administration  (as  defined 
in  section  6103(b)(4)  of  the  hitemal 
Revenue  Code). 

(f)  Effective  date.  This  section  is 
applicable  on  January  11,  2001  through 
January  12,  2004. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  29,  2000. 
lonathan  Talisman 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-485  Filed  1-10-01;  8:45  am) 

BILLING  CODE  4S30-01-i> 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1956 
RIN  1218-AB98 

Notice  of  Initial  Approval 
Determination;  New  Jersey  Public 
Employee  Only  State  Plan 

AGENCY:  Occupational  Safety  and  Health 

Administration,  Department  of  Labor 

(OSHA). 

action:  Final  Rule:  Initial  State  Plan 

Approval:  New  Jersey  Public  Employee 

Only  Staid  Plan. 

SUMMAR>:  The  New  Jersey  Public 
Employee  Only  State  plan,  a  State 
occupational  safety  and  health  plan 
applicable  only  to  public  sector 
employees  (employees  of  the  State  and 
its  political  subdivisions),  is  approved 
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as  a  developmental  plan  under  section 
18  of  the  Occupational  Safety  and 
Health  Act  of  1970  and  29  CFR  part 
1956.  Under  the  approved  plan,  the 
New  Jersey  Department  of  Labor  is 
designated  as  the  State  agency 
responsible  for  the  development  and 
enforcement  of  occupational  safety  and 
health  standards  applicable  to  public 
employment  throughout  the  State.  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  retains  full 
authority  for  coverage  of  private  sector 
employees  in  the  State  of  New  Jersey  as 
well  as  for  coverage  of  Federal 
government  employees. 
EFFECTIVE  DATE:  January  11,  2001. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Paula  O.  White.  Director,  Federal-State 
Operations,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3700,  200 
Constitution  Avenue,  NW. ,  Washington, 
DC  20210.  Telephone:  (202)  693-2200, 
Fax:  (202)  693-1671,  E-mail: 
PauIa.White@osha.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Introduction 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  "OSH 
Act"),  29  U.S.C.  667,  provides  that  a 
State  which  desires  to  assume 
responsibility  for  the  development  and 
enforcement  of  occupational  safety  and 
health  standards  relating  to  any 
occupational  safety  and  health  issue 
with  respect  to  which  a  Federal 
standard  has  been  promulgated  may 
submit  a  State  plan  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  ("Assistant 
Secretary")  docimienting  in  detail  the 
proposed  program.  Regulations 
promulgated  pursuant  to  the  OSH  Act  at 
29  CFR  part  1956  provide  that  a  State 
may  submit  a  State  plan  for  the 
development  and  enforcement  of 
standards  applicable  only  to  employees 
of  the  State  and  its  pohtical 
subdivisions  ("public  employees"). 
State  and  local  government  workers  are 
excluded  from  Federal  coverage  under 
the  OSH  Act  and  are  provided 
protection  only  through  the  vehicle  of  a 
State  Plan  approved  pursuant  to  Section 
IQjjf  the  Act. 

Under  these  regulations,  the  Assistant 
Secretary  will  approve  a  State  plan  for 
public  employees  if  the  plan  provides 
for  the  development  and  enforcement  of 
standards  relating  to  hazards  in 
employment  covered  by  the  plan  which 
are,  or  will  be,  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  employment 
for  public  employees  as  standards 
promulgated  and  enforced  under  section 


6  of  the  OSH  Act,  giving  due 
consideration  to  differences  between 
public  and  private  sector  employment. 
In  making  this  determination  the 
Assistant  Secretary  will  consider, 
among  other  things,  the  criteria  and 
indices  of  effectiveness  set  forth  in  29 
CFR  Part  1956,  Subpart  B.  A  State  plan 
for  public  employees  may  receive  initial 
approval  even  though,  upon 
submission,  it  does  not  fully  meet  the 
criteria  set  forth  in  §§  1956.10  and 
1956.11,  if  it  includes  satisfactory 
assurancos  by  the  State  that  it  will  take 
the  necessary  steps,  and  establishes  an 
acceptable  developmental  schedule,  to 
meet  the  criteria  within  a  3-year  period 
(29  CFR  1956.2(b)).  The  Assistant 
Secretary  publishes  a  notice  of 
"certification  of  completion  of 
developmental  steps"  when  all  of  a 
State's  developmental  commitments 
have  been  met  satisfactorily  (29  CFR 
1956.23;  1902.33  and  1902.34)  and  the 
plan  is  structurally  complete.  After 
certification  of  a  State  plan  for  public 
employees,  OSHA  may  initiate  a  period 
of  at  least  one  year  of  intensive 
monitoring,  after  which  OSHA  may 
make  a  determination  under  the 
procedures  of  §§1902.38, 1902.39, 
1902.40  and  1902.41  as  to  whether,  on 
the  basis  of  actual  operations,  the 
criteria  set  forth  in  §§  1956.10  and 
1956.11  for  "at  least  as  effective"  State 
plan  performance  are  being  applied 
imder  the  plan — a  determination  of 
"operational  effectiveness." 

B.  History  of  the  Present  Proceeding 

In  1973,  the  New  Jersey  Department  of 
Labor  and  Industry  obtained  OSHA 
approval  of  a  State  plan  for  the 
enforcement  of  occupational  safety  and 
health  standards  covering  private  sector 
workplaces  as  well  as  a  program  for 
public  employees  in  New  Jersey.  That 
plan  was  approved  by  the  Assistant 
Secretary  on  January  22, 1973  ((37  FR 
2426);  29  CFR  1952.140  et  seq).  That 
plan  was  subsequently  withdrawn  by 
the  State  of  New  Jersey  effective  June 
30,  1975,  after  the  State  was  unable  to 
gain  enactment  of  the  necessary  State 
OSHA  legislation  (40  FR  27655). 

In  1984,  the  New  Jersey  State 
Legislature  passed  the  New  Jersey 
Public  Emplovees  Occupational  Safety 
and  Health  (PEOSH)  Act.  N.J.S.A.  34:6A 
(the  "State  Act"),  which  was  signed  into 
law  by  the  Governor,  and  which 
provided  the  basis  for  establishing  a 
comprehensive  occupational  safety  and 
health  program  applicable  to  the  public 
employees  in  the  State. 

The  State  formally  submitted  for 
Federal  approval  a  plan  applicable  only 
to  public  employees  in  February  1988. 
OSHA's  review  findings  were  detailed 


in  an  October  1988  letter  to  the  State  in 
which  OSHA  determined  that  the  New 
Jersey  statute,  as  then  structured,  and 
the  proposed  State  plan  failed  to  meet 
Federal  Public  Employee  Only  State 
plan  approval  criteria. 

A  revised  plan  was  submitted  by  the 
State  on  February  19, 1992.  On  March 
27, 1992,  OSHA  informed  the  State  of 
its  findings,  identifying  areas  of  the 
proposed  plan  which  needed  to  be 
addressed  or  needed  clarification. 
Amended  enabling  legislation  was 
signed  into  law  on  July  25, 1995,  to 
conform  the  proposed  State  plan  to 
OSHA  requirements.  On  October  11, 
1995,  the  New  Jersey  State  Labor 
Commissioner  submitted  a  newly 
revised  State  plan  which  OSHA 
determined  was  conceptually 
approvable  as  a  developmental  State 
plan,  but  which  could  not  be  approved 
imtil  additional  Federal  matching  grant 
funds,  necessary  for  approval  of  a  new 
State  plan,  were  appropriated  under 
section  23(g)  of  the  OSH  Act.  (The  OSH 
Act  provides  for  funding  "up  to  50%" 
of  the  State  plan  costs,  but  longstanding 
language  in  OSHA's  appropriation 
legislation  further  provides  that  OSHA 
must  fund"*  *  *  no  less  tiian  50%  of 
the  costs  required  to  be  incurred"  by  an 
approved  State  plan.  Thus  Federal 
matching  grant  funds  must  be  available 
before  a  State  plan  can  be  approved.) 

On  August  1,  2000,  current  New 
Jersey  Commissioner  of  Labor,  Mark  B. 
Boyd,  and  Commissioner  of  Health  and 
Senior  Services,  Christine  Grant, 
submitted  a  further  revised  plan 
document,  with  subsequent 
amendments  submitted  on  August  15, 
August  29,  September  1,  September  22, 
September  28,  and  October  5,  2000.  On 
December  21,  2000,  the  President  signed 
the  appropriation  act  for  FY  2001  for  the 
Department  of  Labor,  as  approved  by  the 
Congress,  which  includes  funding  for 
the  Occupational  Safety  and  Health 
Administration  specifically  designated 
for  initial  approval  of  the  New  Jersey 
State  plan. 

On  November  13,  2000,  OSHA 
published  notice  in  the  Federal  Register 
(65  FR  67672)  concerning  the 
submission  of  the  New  Jersey  Public 
Employee  Only  State  plan,  announcing 
that  initial  Federal  approval  of  the  plan 
was  at  issue,  and  offering  interested    ' 
parties  an  opportunity  to  review  the 
plan  and  submit  data,  views,  arguments 
or  requests  for  a  hearing  concerning  the 
plan.  The  New  Jersey  Department  of 
Labor  published  similar  notices 
throughout  the  State  from  November 
15-17,  2000,  in  the  following  New 
Jersey  newspapers:  The  Newark  Star- 
Ledger,  The  South  Jersey  Courier-Post, 
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The  Trenton  Times,  The  Atlantic  City 
Press,  and  The  Bergen  Record.  (Ex.  #5) 

To  assist  and  encourage  public 
participation  in  the  initial  approval 
process,  copies  of  the  New  Jersey  State 
plan  were  maintained  as  Docket  No.  T- 
034  in  the  Docket  Office,  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Third  Street  and 
Constitution  Avenue,  NW,  Room  N- 
2625,  Washington,  DC  20210;  Office  of 
the  New  York  Regional  Administrator, 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  201 
Varick  Street,  Room  670,  New  York, 
New  York  10014;  and  the  New  Jersey 
Department  of  Labor,  Division  of  Public 
Safety  and  Occupational  Safety  and 
Health,  Office  of  Public  Employees' 
Safety,  P.O.  Box  386,  225  East  State 
Street,  8th  Floor  West,  Trenton,  New 
Jersey  08625-0386. 

C.  Summary  and  Evaluation  of 
Comments  Received 

In  response  to  OSHA's  November  13, 
2000,  Federal  Register  notice,  which 
aimounced  submission  of  the  New 
Jersey  State  plan  and  its  availability  for 
public  comment,  three  (3)  written 
public  comments  were  submitted  by:  (1) 
Peter  P.  Guzzo,  Executive  Director/ 
Legislative  Agent,  for  Consumers  for 
Civil  Justice  (OSHA  Docket  #T-034, 
Exhibit  3-1.);  (2)  Rick  Engler,  Director, 
New  Jersey  Work  Environment  Council, 
cosigned  by  the  following  1 5 
organizations:  Harold  Schaitberger, 
General  President,  for  International 
Association  of  Fire  Fighters,  AFL-CIO; 
Thomas  Canzanella,  President,  for 
Professional  Firefighters  Association  of 
New  Jersey,  lAFF;  WiUiam  J.  Lavin,  for 
New  Jersey  Firemen's  Mutual 
Benevolent  Association;  Michael 
Johnson,  President,  for  New  Jersey 
Education  Association;  David  Legrande, 
Director  of  Occupational  Safety  and 
Health,  for  Communications  Workers  of 
America  (CWA),  AFL-CIO;  Robert 
Pursell,  New  Jersey  Area  Director,  for 
CWA  District  1;  Carla  Katz,  President 
for  CWA  Local  1034;  Michael  Lohman, 
Staff  Representative,  for  CWA,  Local 
1033.  and  Chairman,  CWA  New  Jersey 
State  Worker  Locals  Health  and  Safety 
Coordinating  Committee;  Bill  Borwegan, 
Director  of  Occupational  Safety  and 
Health,  for  Service  Employees 
International  Union,  AFL-CIO;  Daryl 
Alexander,  Associate  Director  for 
Occupational  Safety  and  Health,  for 
American  Federation  of  Teachers  (AFT), 
AFL-€IO;  Nicholas  C.  Yovnello, 
President,  for  Coimcil  of  New  Jersey 
State  College  Locals,  AFT;  Ken  Carlson, 
President  for  Rutgers  Council  of 
American  Association  of  University 
Professors;  Gerald  Newsome,  Trustee, 


for  International  Federation  of 
Professional  and  Technical  Engineers 
Local.  195,  AFL-CIO;  Edward  11 
Lennon,  President,  for  State  Troopers 
Fraternal  Association  of  New  Jersey; 
Mark  Dudzie,  President,  for  Paper, 
Allied-Industrial,  Chemical,  and  Energy 
Workers  Local  2-149,  AFl^-CIO  (OSHA 
Docket  #  T-034,  Exhibit  3-2.);  and;  (3) 
Verri  Andrea,  student.  University  of 
Wisconsin-Madison.  (OSHA  Docket  # 
T-034,  Exhibit  #4-1.) 

All  of  the  commenters  listed  above 
indicated  their  support  for  OSHA 
approval  of  the  New  Jersey  PubHc 
Employee  Only  State  plan.  None  has 
requested  a  public  hearing  or  raised  any 
issues  for  consideration. 

D.  Review  Findings 

As  required  by  29  CFR  1956.2  in 
considering  the  granting  of  initial 
approval  to  a  State  public  employee 
only  plan,  OSHA  must  determine 
whether  the  State  plan  meets  or  will 
meet  the  criteria  in  29  CFR  1956.10  and 
the  indices  of  effectiveness  in  29  CFR 
1956.11.  Findings  and  conclusions  in 
each  of  the  major  State  plan  areas 
addressed  by  29  CFR  part  1956  are  as 
follows: 

(1)  Designated  Agency 

Section  18(c)(1)  of  the  OSH  Act 
provides  that  a  State  occupational  safety 
and  health  plan  must  designate  a  State 
agency  or  agencies  responsible  for 
administering  the  plan  throughout  the 
State  (29  CFR  1956.10(b)(1)).  The  plan 
must  describe  the  authority  and 
responsibilities  of  the  designated  agency 
and  provide  assurance  that  other 
responsibilities  of  the  agency  wrill  not 
detract  frtim  its  responsibilities  imder 
the  plan  (29  CFR  1956.10(b)(2)).  The 
New  Jersey  Department  of  Labor  is 
designated  by  revised  N.  J.  S.  A.  34:6A- 
25  et  seq.,  as  the  sole  agency  responsible 
for  administering  and  enforcing  the  New 
Jersey  Public  Employee  Occupational 
Safety  and  Health  (PEOSH)  plan.  (New 
Jersey  State  plan,  p.  15.)  The  plan  also 
describes  the  authority  of  the  New 
Jersey  Department  of  Labor  and  its  other 
responsibilities.  (New  Jersey  State  plan, 
pp.16-16.2.)  The  New  Jersey 
Department  of  Health  and  Senior 
Services  has  responsibility  for 
conducting  inspections  with  regard  to 
occupational  health  hazards  but  all 
standards  adoption  and  enforcement 
authority  rests  with  the  New  Jersey 
Department  of  Labor.  (N.J.S.A.  34:6A- 
30(e)) 

(2)  Scope 

Section  18(c)(6)  of  the  OSH  Act 
provides  that  the  State,  to  the  extent 
permitted  by  its  law,  shall  under  its 


plan  establish  and  maintain  an  effective 
and  comprehensive  occupational  safety 
and  health  program  applicable  to  all 
employees  of  the  State  and  its  political 
subdivisions.  Only  where  a  State  is 
constitutionally  precluded  from 
regulating  occupational  safety  and 
health  conditions  in  certain  political 
subdivisions  may  the  State  exclude  such 
political  subdivision  employees  from 
coverage  (29  CFR  1956.2(c)(1)).  Further, 
the  State  may  not  exclude  any 
occupational,  industrial  or  hazard 
grouping  from  coverage  under  its  plan 
unless  OSHA  finds  that  the  State  has 
shown  there  is  no  necessity  for  such 
coverage  (29  CFR  1956.2(c)(2)). 

The  scope  of  the  New  Jersey  State 
plan  includes  any  employee  of  the  State 
and  any  political  subdivision  thereof, 
including  a  public  authority  or  any 
other  governmental  agency  or  authority. 
No  employees  of  any  political 
subdivision  of  the  State  or  local 
government  are  excluded  from  the  plan. 
(New  Jersey  State  plan,  pp  10-11.)  The 
New  Jersey  Department  of  Labor  adopts 
all  Federal  OSHA  occupational  safety 
and  health  standards,  and  the  plan 
excludes  no  occupational,  industrial  or 
hazard  grouping.  (New  Jersey  State  plan, 
p.  10) 

ConsequenUy,  OSHA  finds  that  the 
New  Jersey  plan  contains  satisfactory 
assurances  that  no  employees  of  the 
State  and  its  political  subdivisions  are 
excluded  bom  coverage,  and  the  plan 
excludes  no  occupational,  industrial  or 
hazard  grouping. 

(3)  Standards 

Section  18(c)(2)  of  the  OSH  Act 
requires  State  plans  to  provide  for 
occupational  safety  and  health 
standards  which  are  at  least  as  effective 
as  Federal  OSHA  standards.  A  State 
plan  for  public  employees  must 
therefore  provide  for  the  development 
or  adoption  of  such  standards  and  must 
contain  assurances  that  the  State  will 
continue  to  develop  or  adopt  such 
standards  (29  CFR  1956.10(c); 
1956.11(b)(2)(ii)).  A  State  may  establish 
the  same  standards  as  Federal  OSHA  (29 
CFR  1956.11(a)(1)),  or  alternative 
standards  that  are  at  least  as  effective  as 
those  of  Federal  OSHA  (29  CFR 
1956.11(a)(2)).  Where  a  State's  standards 
are  not  identical  to  Federal  OSHA,  they 
must  meet  the  following  criteria:  they 
must  be  promulgated  through  a 
procedure  allowing  for  consideration  of 
all  pertinent  factual  information  and 
participation  of  all  interested  persons 
(29  CFR  1956.11(b)  (2)(iii));  must,  where 
dealing  with  toxic  materials  or  harmful 
physical  agents,  assure  employee 
protection  throughout  his  or  her 
working  life  (29  CFR  1956.  ll{b)(2)(i)); 
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must  provide  for  furnishing  employees 
appropriate  information  regarding 
hazards  in  the  workplace  through  labels, 
posting,  medical  examinations,  etc.  (29 
CFR  1956.1l(b)(2)(vi));  and,  must 
require  suitable  protective  equipment, 
technological  control,  monitoring,  etc. 
(29  CFR  1956.11(h)(2)(vii)). 
.  In  addition,  the  State  plan  must 
provide  for  prompt  and  effective 
standards  setting  actions  for  protection 
of  employees  against  new  and 
imforeseen  hazards,  by  such  means  as 
authority  to  promulgate  emergency 
temporary  standards  (29  CFR 
1956.11(b)(2)(v)). 

The  PEOSH  Act.  34:6A-30  et  seq., 
mandates  that  the  Commissioner  of 
Labor  (the  "Commissioner")  shall  adopt 
all  safety  and  health  standards 
promulgated  imder  the  OSH  Act  which 
are  in  effect  on  the  effective  date  of  the 
State  Act  (January  17,  1984,  as  amended 
July  25, 1995),  and  incorporate  future 
revisions.  (New  Jersey  State  plan,  p. 19) 
The  procedures  for  State  adoption  of 
Federal  occupational  safety  and  health 
standards  include  publication  in  the 
New  Jersey  Register  in  accordance  with 
N.J.S.A.  52:14B-5.  New  Jersey  has 
adopted  State  standards  identical  to 
Federal  occupational  safety  and  health 
standards  promulgated  as  of  December 
7, 1998,  with  the  exception  of  the 
hazard  communication  and  fire 
protection  standards.  The  State  plan 
includes  a  commitment  to  bring  those 
standards  into  conformance  with  OSHA 
requirements  and  to  update  all 
standards  within  one  year  after  plan 
approval.  (The  State  intends  to 
incorporate  appropriate  provisions  of 
the  New  Jersey  Right  to  Know  Act  into 
its  public  sector  occupational  hazard 
communication  standard.)  The  State 
plan  also  provides  that  future  OSHA 
standards  and  revisions  will  be  adopted 
by  the  State  in  accordance  with  29  CFR 
1953.21. 

Under  the  New  Jersey  State  plan,  the 
Commissioner  of  Labor,  in  consultation 
with  the  Commissioner  of  Health  and 
Senior  Services,  and  the  Commissioner 
of  Commimity  Affairs,  and  with  the 
advice  of  the  Public  Employees'  Safety 
and  Health  Advisory  Board  may  adopt 
alternative  or  different  occupational 
safety  and  health  standards  where  no 
federal  standards  are  applicable  or 
where  more  stringent  standards  are 
deemed  advisable.  (N.J.S.A.  34:6A- 
30(c);  New  Jersey  State  plan,  pp.21-28). 
Such  standards  will  be  adopted  in 
accordance  with  the  State  Act  and  the 
New  Jersey  Administrative  Procedures 
Act,  N.J.S.A.  52-148-1  et  seq.,  which 
include  provisions  for  interested 
persons  to  petition  the  State  for  a  new 
or  revised  standard  and  which  give 


interested  persons  the  opportunity  to 
participate  in  any  hearing  for  the 
development,  modification  or 
establishment  of  standards. 

Section  34:6A-30(b)  of  the  amended 
State  Act  provides  for  coordination  of 
the  provisions  of  the  State  uniform 
construction  code  and  the  uniform  fire 
safety  code  with  State  occupational 
safety  and  health  standards.  The 
Commissioner  of  Commimity  Affairs  is 
charged  with  amending  the  uniform 
construction  or  fire  codes  to  reflect  any 
more  stringent  applicable  provisions  of 
the  State  OSHA  standards  and  with 
preparing  an  application  to  the 
Assistant  Secretary  for  approval  of  any 
equally  effective  provision  of  the 
uniform  construction  or  fire  codes  for 
incorporation  into  the  State  plan.  In 
response  to  OSHA's  concerns  that 
building  or  fire  codes  may  not 
appropriately  address  employee 
protection.  New  Jersey  amended  its 
State  Act  and  provided  assurance  that 
Federal  approval  will  be  obtained  prior 
to  the  incorporation  of  building  or  fire 
codes  as  State  occupational  safety  and 
health  standards  into  the  State  plan. 
(New  Jersey  State  plan,  p.27) 

The  New  Jersey  State  plan  also 
provides  for  the  adoption  of  Federal 
emergency  temporary  standards  within 
30  days  of  Federal  promulgation.  State 
regulations  will  be  amended  to  reflect 
this.  (New  Jersey  State  plan,  p.  27) 

Based  on  the  foregoing  plan 
provisions  and  assurances  emd 
commitments,  OSHA  finds  the  New 
Jersey  State  plan  to  have  met  the 
statutory  and  regulatory  requirements 
for  initial  plan  approval  with  respect  to 
occupational  safety  and  health 
standards. 

(4)  Variances 

A  State  plan  must  provide  authority 
for  the  granting  of  variances  from  State 
standards  upon  application  of  a  public 
employer  or  employers  which 
corresponds  to  variances  authorized 
under  the  OSH  Act,  and  for 
consideration  of  the  views  of  interested 
parties,  by  such  means  as  giving  affected 
employees  notice  of  each  application 
and  an  opportiuiity  to  request  and 
participate  in  hearings  or  other 
appropriate  proceedings  relating  to 
applications  for  variances  (29  CFR 
1956.11(b)(2)(iv)). 

The  State  Act  provides  for  the 
granting  of  permanent  and  temporary 
variances  bom  State  standards  (N.J.S.A., 
Section  34:6A-39;  New  Jersey  State 
Plan,  pp.  35-51)  in  terms  substantially 
similar  to  the  variance  provisions  of  die 
OSH  Act.  The  State  provisions  require 
employee  notification  of  variance 
applications  as  well  as  employee  rights 


to  participate  in  hearings  held  on 
variance  applications.  Variances  may 
not  be  granted  unless  it  is  established 
that  adequate  protection  is  afforded 
employees  under  the  terms  of  the 
variance.  However,  the  State's  variance 
procedures  at  N.J.A.C.  12:110-6.5(c) 
require  revision.  The  State  has  provided 
assurance  in  its  developmental  schedule 
that  within  two  years  of  initial  plan 
approval  it  will  amend  its  regidations  to 
reflect  variance  provisions  contained  in 
the  Federal  29  CFR  Part  1905.  (New 
Jersey  State  Plan  p.  38.) 

Accordingly,  OSHA  finds  that  the 
New  Jersey  State  plan  effectively 
provides  or  will  provide  opportiuiity 
and  procedures  for  variances  from  its 
occupational  safety  and  health 
standards. 

(5)  Enforcement 

Section  18(c)(2)  of  the  OSH  Act  and 
29  CFR  1956.10(d)(1)  require  a  State 
plan  to  include  provisions  for 
enforcement  of  State  standards  which 
are  or  will  be  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  emplojmient 
as  the  Federal  program,  and  to  assure 
that  the  State's  enforcement  program  for 
public  employees  will  continue  to  be  at 
least  as  effective  as  the  Federal  program 
in  the  private  sector. 

(a)  Legal  Authority.  The  State  must 
require  public  employer  and  employee 
compliance  with  all  applicable 
standards,  rules  and  orders  (29  CFR 
1956.10(d)(2))  and  must  have  the  legal 
authority  for  standards  enforcement 
(section  18(c)(4))  including  compulsory 
process  (29  CFR  1956.1  l(c)(2)(viii)). 

Section  34:6A-33  of  the  State  Act 
requires  public  employers  to  comply 
with  the  New  Jersey  Department  of 
Labor's  occupational  safety  and  health 
standards;  section  34:6A-34  requires 
employees  to  comply  with  all  standards 
and  regulations  applicable  to  their  own 
actions  and  conduct.  Section  34:6A-31 
of  the  revised  State  Act  also  provides 
that  space  leased  by  a  public  employer 
must  be  in  conformance  with  current 
occupational  safety  and  health 
requirements  at  the  time  a  lease  is 
executed. 

(b)  Inspections.  A  State  plan  must 
provide  for  inispection-of  covered 
workplaces,  including  in  response  to 
complaints,  where  there  are  reasonable 
groimds  to  believe  a  hazard  exists  (29 
CFR  1956.11(c)(2)(i)). 

When  no  compliance  action  results 
from  inspection  of  violations  alleged  by 
employee  complaints,  the  State  must 
notify  the  complainant  of  its  decision 
not  tatake  compliance  action  by  such 
means  as  written  notification  and 
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opportunity  for  informal  review  (29  CFR 
1956.11(c)(2)(iii)). 

The  State  Act  provides  for  inspections 
of  covered  workplaces  including 
inspections  in  response  to  employee 
complaints  by  the  Commissioner  of 
Labor,  and  with  regard  to  health 
hazards,  by  the  Commissioner  of  Health 
and  Senior  Services  (N.J.S.A.,  Sections 
34:6A-35,  36,  and  38.)  The  New  Jersey 
State  plan  (Section  1,  pp.  73-75) 

Erovides  that  when  a  determination  has 
een  made  that  a  complaint  does  not 
warrant  an  inspection,  the  complainant 
shall  be  notified  in  writing  of  the 
determination  and  given  an  opportunity 
to  request  a  review  of  that 
determination.  In  response  to  OSHA 
comments.  New  Jersey  revised  its 
regulations  and  procedures  to  allow 
complainants  to  elect  anonymity  in  the 
process. 

(c)  Employee  Notice  and  Participation 
in  Inspection.  In  conducting 
inspections,  the  State  plan  must  provide 
an  opportunity  for  employees  and  their 
representatives  to  point  out  possible 
violations  through  such  means  as 
employee  accompaniment  or  interviews 
with  employees  (29  CFR  1956.11(c) 
(2)(ii)). 

The  State  Act  provides  the 
opportimity  for  an  employer  and 
employee  representative  to  accompany  a 
Department  of  Labor  or  Department  of 
Health  and  Senior  Services  inspector  for 
the  purpose  of  aiding  in  the  inspection. 
(N.J.S.A.,  Section  34:6A-36  and  -38.) 
Where  there  is  no  authorized  employee 
representative,  the  inspectors  are 
required  to  consult  with  a  reasonable 
number  of  employees  concerning 
matters  of  safety  and  health  in  the 
workplace.  Any  employee  who 
accompanies  an  inspector  representing 
either  Commissioner  on  an  inspection 
shall  receive  payment  pf  normal  wages 
for  the  time  spent  on  the  inspection. 
(N.J.S.A.  Sec  34:6A-35,-36,  -38) 

In  addition,  the  State  plan  must 
provide  that  employees  be  informed  of 
their  protections  and  obligations  under 
the  Act  by  such  means  as  the  posting  of 
notices  (29  CFR  1956.11(c)(2)(iv));  and 
provide  that  employees  have  access  to 
information  on  Uieir  exposure  to 
regulated  agents  and  access  to  records  of 
the  monitoring  of  their  exposure  to  such 
agents  (29  CFR  1956.11{c)(2)(vi)). 

The  State  Act  provides  diat  the 
Commissioner  of  Labor  must  issue 
regulations  requiring  that  employers, 
through  posting  of  notices,  training  or 
other  appropriate  means,  keep  their 
employees  informed  of  their 
protections.  (N.J.S.A.,  Section  34:6A- 
31.)  A  poster,  which  outlines  employee 
protections  and  obligations  under  the 
Act,  has  been  designed  and  distributed 


to  public  employers.  Specific 
regulations  as  well  as  the  poster  have 
been  submitted  by  the  State.  (New 
Jersey  State  Plan,  Attachments  3  and  9.) 

Information  on  employee  exposure  to 
regulated  agents  (in  the  public  sector), 
access  to  medical  and  exposure  records, 
and  provision  and  use  of  suitable 
protective  equipment  is  provided 
through  State  standards.  New  Jersey  has 
adopted  all  Federal  standards  as  of 
December  7, 1998  with  the  exception  of 
29  CFR  part  1910,  subpart  L— Fire 
protection,  and  29  CFR  1910.1200 
Hazard  Communication.  The  State  plan 
contains  an  assurance  that  the  State 
intends  to  adopt  all  applicable  Federal 
standards  either  identically  or  submit 
alternative  standards  which  are  at  least 
as  effect  as  the  Federal  standards  within 
one  year  of  plan  approval  as  a  part  of 
the  3-year  developmental  schedule. 
(New  Jersey  State  Plan,  pp.  28-32) 

(d)  Nondiscrimination.  A  State  is 
expected  to  provide  appropriate 
protection  to  employees  against 
discharge  or  discrimination  for 
exercising  their  rights  under  the  State's 
program,  including  provision  for 
employer  sanctions  and  employee 
confidentiality  (29  CFR  1956.11(c) 
(2)(v)). 

The  State  Act  provides  that  no  person 
shall  discharge,  or  otherwise  discipline, 
or  in  any  maimer  discriminate  against 
any  employee  because  such  employee 
has  filed  a  complaint  or  instituted  or 
caused  to  be  instituted  any  proceeding 
under  or  related  to  this  section  or  has 
testified  or  is  about  to  testify  in  any 
such  proceeding,  or  because  of  the 
exercise  by  such  employee  on  behalf  of 
the  employee  or  others  of  any  right 
imder  this  section.  (N.J.S.A.,  Section 
34:6A-45.) 

The  State  Act  provides  that  an 
employee  who  believes  that  he  or  she 
has  been  discharged,  disciplined  or 
otherwise  discriminated  against  by  any 
person  in  violation  of  this  section,  may 
within  180  days  after  the  employee  first 
has  knowledge  such  a  violation  did 
occur,  file  a  complaint  with  the 
Commissioner  of  Labor  alleging  that 
discrimination.  (N.J.S.A.,  Section 
34:6A-45b.)  The  Commissioner  shall 
investigate  such  complaints  as 
appropriate  and  make  a  determination 
within  90  days  which  shall  include  an 
order  for  all  appropriate  relief.  The 
monetary  penalty  established  for 
repeated  violations  may  also  be  applied 
to  repeated  discriminatory  acts. 
(N.J.S.A.  34:6A-41(d)) 

New  Jersey  will  amend  its  regulations 
on  nondiscrimination  procedures, 
N.J.A.C.  12:110-7,  to  conform  with 
Federal  guidelines  within  two  years 


after  plan  approval.  (New  Jersey  State 
Plan,  p.  80;  Attachment  3.) 

e.  Restraint  of  Imminent  Danger.  A 
State  plan  is  required  to  provide  for  the 
prompt  restraint  of  imminent  danger 
situaUons  (29  CFR  1956.11(c)(2)(vii)). 

Section  34:6A.44  of  the  State  Act 
provides  that  the  Attorney  General,  at 
the  request  of  and  on  behalf  of  the 
Commissioner  of  Labor,  may  bring  an 
action  in  the  Superior  Court  to  restrain 
any  conditions  or  practices  in  any 
workplace  which  die  Commissioner 
determines,  in  accordance  with  the 
State  Act  (  N.J.S.A.  34:6A-41),  are  such 
that  a  danger  exists  which  could 
reasonably  be  expected  to  cause  death 
or  serious  physical  harm  immediately  or 
before  the  danger  could  be  eliminated 
through  the  enforcement  process.  (New 
Jersey  State  plan,  pp.  66-69.) 

(f)  Right  of  Entry;  Advance  Notice.  A 
State  program  is  required  to  have 
authority  for  right  of  entry  to  inspect 
and  compulsory  process  to  enforce  such 
right  equivalent  to  the  Federal  program 
(section  18(c)(3)  of  the  Act  and  29  CFR 
1956.10(e)).  Likewise,  a  State  is 
expected  to  prohibit  advance  notice  of 
inspection,  allowing  exception  thereto 
no  broader  than  in  the  Federal  program 
(29  CFR  1956.10(f)). 

The  State  Act  provides  that  the 
Commissioner  of  Labor  and  the 
Commissioner  of  Health  and  Senior 
Services  both  have  the  right  of 
immediate  entry  of  any  premises 
occupied  by  a  public  employer  at 
reasonable  hoiu^,  and  without  advance 
notice  if  there  is  reason  to  believe  that 
a  violation  of  this  section  of  State  law 
has  occurred.  (N.J.S.A.,  34:3A-35.) 

The  New  Jersey  State  plan  (  p.63t64) 
describes  its  general  policy  and 
procedures  prohibiting  advance  notice 
of  inspections  and  allowing  exception 
thereto.  Any  person  who  gives  advance 
notice  of  any  inspection  to  be  conducted 
under  this  act,  without  authority  from 
the  Commissioner  of  Labor  or  the 
Commissioner  of  Health  and  Senior 
Services  or  their  designees,  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $1,000  or  by  imprisonment 
for  not  more  than  six  (6)  months,  or  by 
boUi.  (N.J.S.A.  34:6A-35(g)). 

(g)  Citations,  Sanctions,  and 
Abatement.  A  State  plan  is  expected  to 
have  authority  and  procedures  for 
prompdy  notifying  employers  and 
employees  of  violations,  including 
proposed  abatement  requirements, 
identified  during  inspection,  for  the 
proposal  of  effective  first-instance 
sanctions  against  employers  found  in 
violation  of  standards,  and  for  prompt 
employer  notification  of  any  such 
sanctions.  In  lieu  of  monetary  penalties 
as  a  sanction,  a  complex  of  enforcement 
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tools  and  rights,  including 
administrative  orders  and  employee 
right  to  contest  citations  (as  well  as 
abatement  dates),  may  be  demonstrated 
to  be  as  effective  as  monetary  penalties 
in  achieving  compliance  in  public 
employment  (29  CFR  1956.11(c)(2)(ix) 
and  (x)). 

The  State  Act  describes  the  authority 
and  general  procedures  of  the 
Commissioner  of  Labor  to  promptly 
notify  public  employers  and  employees 
of  violations,  and  abatement 
requirements  and  to  compel  compliance 
therewith.  The  Commissioner  of  Labor 
must  issue  a  written  order  to  comply 
with  reasonable  promptness  which  is  in 
no  case  no  more  than  six  months  after 
determination  of  the  existence  of  a 
safety  violation  or  certification  from  the 
Commissioner  of  Health  and  Senior 
Services  of  a  health  violation.  (N.J.S.A., 
Section  34:6A-35  and  -41.) 

The  New  Jersey  State  plan  (pp.  87-90) 
provides  that  when  an  inspection  of  an 
establishment  has  been  made,  and  the 
Commissioner  of  Labor  has  issued  an 
order  to  comply,  the  employer  shall  post 
such  order  or  a  copy  thereof  at  or  near 
each  location  of  the  violation  cited  in 
the  order  so  that  it  is  clearly  visible  to 
affected  employees.  The  Commissioner 
must  make  such  order  available  to 
employee  representatives,  affected 
employees  and  the  public.  A  written 
citation  (Order  to  Comply)  will  be 
issued,  citing  the  sections  of  the  law, 
standards,  nJdes  or  regulations  alleged  to 
be  violated,  the  location  of  the  violation, 
the  abatement  period,  posting 
requirements  and  will  also  include  the 
employer's  and  employee's  right  to 
contest  any  or  all  orders. 

Although  the  State  Plan  does  not 
provide  for  first  instance  sanctions,  it 
does  provide  for  monetary  penalties  for 
fiailures-to-abate  and  willful  and 
repeated  violations.  The  State  Act 
(N.J.S.A..  Section  34:6A-41(d))  provides 
that  if  the  time  for  compliance  with  an 
order  has  elapsed,  and  the  employer  has 
not  contested  and  has  not  made  a  good 
faith  effort  to  comply,  the  Commissioner 
of  Labor  shall  impose  a  civil 
administrative  penalty  of  up  to  $7,000 
per  day  for  each  violation.  In  addition, 
any  employer  who  willfully  or 
repeatedly  violates  the  requirements  of 
any  standard,  rule,  order  or  regulation 
shall  be  assessed  a  dvil  administrative 
penalty  of  up  to  $70,000  for  each 
violation.  Penalties  may  be  recovered 
with  costs  in  a  civil  action  commenced 
by  the  Commissioner  by  a  summary 
proceeding  under  the  Penalty 
Enforcement  Law.  (N.J.S.2A:58-1  et 
seq.]  The  State  has  given  an  assurance 
that  it  will  adopt  appropriate  penalty 
procedures  that  will  include  gravity- 


based  penalties  (severity  and 
probability)  as  well  as  penalty 
adjustment  factors  (size,  history,  and 
good  faith)  as  a  part  of  its 
developmental  step  commitment  to 
adopt  amendments  to  regulations 
regarding  inspections,  citations,  and 
proposed  penalties  equivalent  to  29  CFR 
1903  within  one  year  after  state  plan 
approval.  Specific  regulations  and 
detailed  procedures  on  compliance 
orders,  abatement  and  sanctions  will  be 
submitted  by  New  Jersey  in  accordance 
with  its  developmental  schedule.  (New 
Jersey  State  plan,  pp.  96-96.) 

(h)  Contested  Cases.  A  State  plan 
must  have  authority  and  procedures  for 
employer  contest  of  violations  alleged 
by  the  State,  penalties/sanctions  and 
abatement  requirements  at  full 
administrative  or  judicial  hearings. 
Employees  must  also  have  the  right  to 
contest  abatement  periods  and  the 
opportimity  to  participate  as  parties  in 
all  proceedings  resulting  from  an 
employer's  contest  (29  CFR 
1956.11(c)(2)(xi)). 

The  State  Act  provides  that  any 
employer,  employee  or  employee 
representative  affected  by  a 
determination  of  the  Commissioner  of 
Labor  may  file  with  the  Commissioner, 
within  fifteen  working  days  of  the 
issuance  of  an  order  to  comply,  a  notice 
to  contest  any  provision  of  the  order. 
(N.J.S.A.  Sections  34:6A-36,  41  and 
N.J.A.C.  12:110-4.13.)  The 
Commissioner  must  immediately  advise 
the  Occupational  Safety  and  Health 
Review  Commission  of  the  notification 
and  the  Commission  will  afford  an 
opportimity  for  a  hearing.  The  Review 
Commission  will  issue  an  order,  based 
on  a  finding  of  fact,  affirming, 
modifying,  or  vacating  the 
Commissioner's  order  to  comply  or  the 
proposed  penalty,  or  directing  other 
appropriate  relief,  and  the  order  shall 
become  final  45  days  after  its  issuance. 
(N.J.S.A.  34:6A-42)  N.J.A.C.  12:110, 
establishes  the  opportimity  for  the 
Commissioner  of  Labor  to  hold  an 
informal  conference.  Such  a  conference 
would  be  for  the  purpose  of  discussing 
any  issue  raised  by  an  inspection,  order 
to  comply,  a  notice  of  proposed  penalty, 
or  notice  of  intention  to  contest.  No 
such  conference  or  request  for  such 
conference  will  serve  as  a  stay  of  any  15 
working  day  period  for  filing  a  notice  of 
intention  to  contest  as  prescribed  in 
N.J.A.C.  12:110-4.14.  Appeals  from 
decisions  of  the  Review  Commission  are 
to  the  Appellate  Division  of  the 
Superior  Court.  (N.J.S.A.  34:6A-43) 

(i)  Enforcement  Conclusion. 
Accordingly,  OSHA  finds  that  the 
enforcement  provisions  of  the  New 
Jersey  State  plan  as  described  above 


meet  or  will  meet  the  statutory  and 
regulatory  requirements  for  initial  State 
plan  approval. 

6.  Staffing  and  Resources 

Section  18(c)(4)  of  the  OSH  Act 
requires  State  plans  to  provide  the 
qualified  personnel  necessary  for  the 
enforcement  of  standards.  In  accordance 
with  29  CFR  1956.10(g),  one  factor 
which  OSHA  must  consider  in 
considering  a  plan  for  initial  approval  is 
whether  the  State  has  or  will  have  a 
sufficient  niunber  of  adequately  trained 
and  competent  personnel  to  discharge 
its  responsibilities  under  the  plan. 

The  New  Jersey  State  plan  (pp.  150- 
154)  provides  assurances  of  a  fully 
trained,  adequate  staff,  including  20 
safety  and  7  health  compliance  officers 
for  enforcement  inspections,  and  4 
safety  and  3  health  consultants  to 
perform  consultation  services  in  the 
public  sector,  and  2  safety  and  3  health 
training  and  education  staff.  The 
compliance  staffing  requirements  (or 
benchmarks)  for  State  plans  covering 
both  the  private  and  public  sectors  are 
established  based  on  the  "fully 
effective"  test  established  in  AFL-CIOv. 
Marshall,  570  F.2d  1030  (D.C.  Cir., 
1978).  This  staffing  test,  and  the  formula 
used  to  derive  benchmarks  for  complete 
private/public  sector  plans,  is  not 
intended,  nor  is  it  appropriate,  for 
application  to  the  staffing  needs  of 
public  employee  only  plans.  However, 
the  State  has  given  satisfactory 
assurance  (New  Jersey  State  plan,  p.  156) 
that  it  will  meet  the  staffing 
requirements  of  29  CFR  1956.10. 

Section  18(c)(5)  of  the  OSH  Act 
requires  that  the  State  plan  devote 
adequate  funds  to  administration  and 
enforcement  of  its  standards  (29  CFR 
1956.10(h)).  New  Jersey  has  funded  its 
public  employee  occupational  safety 
and  health  program  since  1984  solely 
utilizing  State  funds.  The  State  plan  will 
be  funded  at  $5,118,360  ($1,771,000 
Federal  50%  share;  $1,771,000  State 
50%  matching  share;  $1,576,360  100% 
State  funds)  during  federal  fiscal  year 
2001. 

Accordingly,  OSHA  finds  that  the 
New  Jersey  State  plan  has  provided  for 
sufficient,  qualified  personnel  and 
adequate  funding  for  the  various 
activities  to  be  carried  out  under  the 
plan. 

7.  Records  and  Reports 

State  plans  must  assure  that 
employers  in  the  State  submit  reports  to 
the  Secretary  in  the  same  manner  as  if 
the  plan  were  not  in  effect  (section 
18(c)(7))  of  the  OSH  Act).  Under  a 
public  employee  State  plan,  public 
employers  must  maintain  records  and 
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make  reports  on  occupational  injiuies 
and  illnesses  in  a  manner  similar  to  that 
required  of  private  sector  employers 
under  the  OSH  Act  and  (29  CFR 
1956.10(i)).  The  plan  must  also  provide 
assurances  that  the  designated  agency 
will  make  such  reports  to  the  Secretary 
in  such  form  and  containing  such 
information  as  he  may  from  time  to  time 
require  (section  18(c)(8)  of  the  OSH  Act 
and29CFRl956.10(j)). 

New  Jersey  has  provided  assurance  in 
its  State  plan  (pp.  139-144)  that  all 
jurisdictions  covered  by  the  State  plan 
will  maintain  valid  records  and  make 
timely  reports  on  occupational  injuries 
and  illnesses  as  required  for  private 
employers  imder  the  OSH  Act.  Specific 
regulations  on  this  aspect  of  the  State 
plan  will  be  submitted  by  New  Jersey  in 
accord  with  its  developmental  schedule 
in  which  the  State  has  agreed  to  adopt 
amendments  to  regulations  regarding 
recordkeeping  equivalent  to  29  CFR  part 
1904  within  two  years  after  state  plan 
approval.  Current  State  recordkeeping 
regulations,  at  N.J.A.C.  12:110-5.,  infer 
that  employees'  names  may  be 
considered  confidential.  As  this 
conflicts  with  the  Federal  requirement 
at  29  CFR  1904.7  which  provides  for  full 
access  to  the  OSHA  Log  including 
Coliunn  C,  "Employee's  Name,"  for 
comphance  staff,  employees,  former 
employees  and  employee 
representatives,  the  State  has  provided 
assurance  that  it  will  comply  with 
§  1904.7  upon  plan  approval  and  will 
amend  its  regulation  accordingly.  (New 
Jersey  State  Plan,  p.  140) 

New  Jersey  has  also  provided 
assurance  in  its  State  plan  (pp.  144  and 
148)  that  it  will  continue  its 
participation  in  the  Bureau  of  Labor 
Statistics  Annual  Survey  of  Injuries  and 
Illnesses  (for  the  private  sector)  and  will 
similarly  continue  its  statistical  survey 
of  the  public  sector  imder  its  approved 
plan.  "The  New  Jersey  State  plan  also 
contains  assurances  that  it  will  provide 
reports  to  OSHA  in  the  desired  form  and 
participate  in  OSHA's  Integrated 
Management  Information  System.  (New 
Jersey  State  plan,  pp.  145-148) 

OSHA  finds  that  the  New  Jersey  State 
plan  has  met  the  requirements  of  section 
18(c)(7)  and  (8)  of  the  OSH  Act  on 
employer  and  State  reports  to  the 
Secretary. 

8.  Voluntary  Compliance  Program 

A  State  plan  must  undertake  programs 
to  encourage  voluntary  compliance  by 
employers  by  such  means  as  conducting 
training  and  consultation  with 
employers  and  employees  (29  CFR 
1956.1  l(c)(2)(xii)). 

The  New  Jersey  State  plan  (pp.  125- 
130)  provides  that  the  State  Labor  and 


Health  Departments  will  include 
voliuitary  compliance  as  an  essential 
component  of  its  program.  Training  will 
be  provided  to  public  employers  and 
employees;  seminars  will  be  conducted 
to  familiarize  affected  individuals  with 
OSHA  standards  and  requirements,  and 
safe  work  practices;  and,  an  on-site 
consultation  program  in  the  public 
sector  parallel  to  New  Jersey  State's 
existing  private  sector  on-site 
consultation  program  (imder  section 
21(d)  of  the  OSH  Act)  will  be 
established.  The  public  employee 
consultation  program  will  have  both 
safety  and  health  consultants  available 
to  employers  who  request  such  service. 
All  State  agencies  and  political 
subdivisions  will  also  be  encoiuaged  to 
develop  and  maintain  self-inspection 
programs  and  to  develop  internal  safety 
and  health  programs  in  accordance  with 
the  State  public  employee  safety  and 
health  program  guidelines.  The  State 
has  committed  imder  its  developmental 
schedule  to  fully  implement  public 
employer/employee  consultation, 
training  and  education  program 
equivalent  to  29  CFR  part  1908  within 
three  years  after  state  plan  approval. 

OSHA  finds  that  the  New  Jersey  State 
plan  provides  for  the  establishment  and 
administration  of  an  effective  voluntary 
comphance  program. 

E.  Decision 

OSHA,  after  carefully  reviewing  the 
New  Jersey  State  plan  for  the 
development  and  enforcement  of  State 
standards  applicable  to  State  and  local 
government  employees  and  the  record 
developed  during  the  above  described 
proceedings,  has  determined  that  the 
requirements  and  criteria  for  initial 
approval  of  a  developmental  plan  have 
been  met.  The  plan  is  hereby  approved 
as  a  developmental  plan  under  section 
18  of  the  Act  and  29  CFR  part  1956. 
This  decision  incorporates  the 
requirements  of  the  Act  and  of 
regulations  applicable  to  State  plans 
generally. 

The  initial  approval  of  a  State  plan  for 
public  employees  in  New  Jersey  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866. 

F.  Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibihty  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  the  proposed 
initial  approval  of  the  New  Jersey  State 
Plan  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  its  own 
terms,  the  plan  will  have  no  effect  on 
private  sector  employment,  but  is 
limited  to  the  State  and  its  political 
subdivisions.  Moreover,  the  New  Jersey 


legislation  has  been  in  effect  since  1984, 
when  the  State  first  estabUshed  a  safety 
and  health  program  for  State  and  local 
government  employees.  Since  that  time, 
the  New  Jersey  program  has  been  in 
operation  with  State  funding  and  most 
public  sector  employers  in  the  State, 
including  small  units  of  local 
government,  have  been  subject  to  its 
terms.  Compliance  with  State  OSHA 
standards  is  required  by  State  law; 
Federal  approval  of  a  State  plan  imposes 
regulatory  requirements  only  on  the 
agency  responsible  for  administering  the 
State  plan.  Accordingly,  no  new 
obligations  would  be  placed  on  pubUc 
sector  employers  as  a  result  of  Federal 
approval  of  the  plan. 

G.  Federalism 

Executive  Order  13132,  "FederaUsm." 
emphasizes  consultation  between 
Federal  agencies  and  the  States  and 
establishes  specific  review  procedures 
the  Federal  government  must  follow  as 
it  carries  out  poUcies  which  affect  state 
or  local  governments.  OSHA  has 
consulted  extensively  with  New  Jersey 
throughout  the  development, 
submission  and  consideration  of  its 
proposed  State  plan.  Although  OSHA 
has  determined  that  the  requirements 
and  consultation  procedures  provided 
in  Executive  Order  13132  are  not 
applicable  to  initial  approval  decisions 
under  the  Act,  which  have  no  effect 
outside  the  particular  State  receiving  the 
approval,  OSHA  has  reviewed  the.  New 
Jersey  initial  approval  decision 
proposed  today,  and  believes  it  is 
consistent  with  the  principles  and 
criteria  set  forth  in  the  Executive  Order. 

H.  List  of  Sub|ects  in  29  CFR  PART 
1956 

Intergovernmental  relations.  Law 
enforcement,  Occupational  Safety  and 
Health,  Reporting  and  recordkeeping 
requirements. 

I.  EfiEective  Date  January  11,  2001 

OSHA's  decision  granting  initial 
Federal  approval  to  the  New  Jersey  State 
plan  for  public  employees  only  is 
effective  January  11,  2001.  The  program 
described  in  the  plan  has  been  in  eCfoct 
for  many  years  and  no  immediate 
modifications  of  the  program  are 
required  by  today's  decision.  Federal 
50%  matching  funds  have  been 
explicitly  provided  in  the  Department  of 
Labor's  FY  2001  appropriation.  Notice 
of  proposed  initial  approval  of  the  plan 
was  published  both  in  the  Federal 
Register  and  in  several  newspapers 
throughout  the  State  with  requests  for 
comment.  No  conunents  opposing 
initial  approval  of  the  plan  were 
received,  and  OSHA  believes  that  no 
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party  is  adversely  affected  by  initial 
approval  of  the  plan.  OSHA  therefore 
finds,  pursuant  to  section  553(d)  of  the 
Administrative  Procedures  Act,  that 
good  cause  exists  for  making  Federal 
approval  of  the  New  Jersey  PubUc 
Employee  Only  State  plan  effective 
upon  publication  in  the  Federal 
Register. 

J.  Authority 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffiess, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  It  is 
issued  under  Section  18  of  the  OSH  Act, 
(29  U.  S.  C.  667).  29  CFR  parts  1902  and 
1956,  and  Secretary  of  Labor's  Order  No. 
3-2000  (65  FR  50017). 

Signed  at  Washington,  D.C.  this  4th  of 
January.  2000. 
Charles  N.  lefirass. 
Assistant  Secretary  of  Labor. 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  Part  1956  is  hereby 
amended  by  adding  a  new  Subpart  G  as 
follows: 

SubfMrtG — New  Jersey 

1956.60  Description  of  the  plan  as  initially 
approved. 

1956.61  Developmental  schedule. 

1956.62  Completion  of  developmental  steps 
and  certification.  [Reserved] 

1956.63  Determination  of  operational 
effectiveness.  [Reserved) 

1956.64  Location  of  plan  for  inspection  and 
copying. 

Subpart  G — New  Jersey 

Authority:  Section  18  of  the  OSH  Act,  (29 
U.S.C.  667),  29  CFR  Part  1902,  29  CFR  1956, 
and  Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017). 

§1956.60    Description  Of  ttw  plan  as 
initially  approved. 

(a)  Authority  and  scope.  The  New 
Jersey  State  Plan  for  Public  Employee 
Occupational  Safety  and  Health 
received  initial  OSHA  approval  on 
January  11,  2001.  The  plan  designates 
the  New  Jersey  Department  of  Labor  as 
the  State  agency  responsible  for 
administering  the  plan  throughout  the 
State.  The  plan  includes  enabling 
legislation.  Public  Employees 
Occupational  Safety  and  Health  Act  of 
1995  (N.J.S.A.  34:6A-25  et  seq.). 
enacted  in  1984,  and  amended  on  July 
25. 1995.  Under  this  legislation,  the 
State  Commissioner  of  Labor  has  full 
authority  to  enforce  and  administer  all 
laws  and  rules  protecting  the  safety  and 
health  of  all  employees  of  the  State  and 
its  political  subdivisions  under  the 
Public  Employee  Occupational  Safety 
and  Healtii  program  (PEOSH).  The 


Commissioner  of  Health  and  Senior 
Services  has  authority  for  occupational 
health  matters  including  the  authority  to 
conduct  health  inspections, 
investigations  and  related  activities. 
However,  all  standards  adoption  and 
enforcement  authority  for  both 
occupational  safety  and  health  remain 
the  responsibility  of  the  New  Jersey 
Department  of  Labor. 

(b)  Standards.  New  Jersey  has 
adopted  State  standards  identical  to 
OSHA  occupational  safety  and  health 
standards  promulgated  as  of  December 
7, 1998,  with  differences  only  in  its 
hazard  communication  and  fire 
protection  standards.  The  State  plan 
includes  a  commitment  to  bring  those 
two  (2)  standards  into  conformance  with 
OSHA  requirements  and  to  update  all 
standards  within  one  year  after  plan 
approval.  The  State  plan  also  provides 
that  future  OSHA  standards  and 
revisions  will  be- adopted  by  the  State 
within  six  (6)  months  of  Federal 
promulgation,  in  accordance  with  29 
CFR  1953.21.  Any  emergency  temporary 
standards  will  be  adopted  within  30 
days  of  Federal  adoption.  The  State  will 
adopt  Federal  OSHA  standards  in 
accordance  with  the  provisions  of  New 
Jersey  statute,  N.J.S.A.  52:14B-5; 
Federal  standards  shall  be  deemed  to  be 
duly  adopted  as  State  regulations  upon 
publication  by  the  Commissioner  of 
Labor.  The  plan  also  provides  for  the 
adoption  of  alternative  or  different 
occupational  safety  and  health 
standards  by  the  Commissioner  of  Labor 
in  considtation  with  the  Commissioner 
of  Health  and  Senior  Services,  the 
Conunissioner  of  Conununity  Affairs, 
and  the  Public  Employee  Occupational 
Safety  and  Health  Advisory  Board, 
where  no  Federal  standards  are 
applicable  to  the  conditions  or 
circumstances  or  where  standards  more 
stringent  than  the  Federal  are  deemed 
advisable. 

(c)  Variances.  The  plan  includes 
provisions  for  the  granting  of  permanent 
and  temporary  variances  from  State 
standards  in  terms  substantially  similar 
to  the  variance  provisions  contained  in 
the  OSH  Act.  The  State  provisions 
require  employee  notification  of 
variance  applications  as  well  as 
employee  rights  to  participate  in 
hearings  held  on  variance  applications. 
Variances  may  not  be  granted  imless  it 
is  established  that  adequate  protection 
is  afforded  employees  under  the  terms 
of  the  variance.  The  State  has 
committed  to  amend  its  current  variance 
procedures  at  N.J.A.C.  12:110-6  to  bring 
them  into  conformance  with  Federal 
procedures  at  29  CFR  Part  1905  within 
two  years  after  state  plan  approval. 


(d)  Employee  notice  and 
discrimination  protection.  The  plan 
provides  for  notification  to  employees  of 
their  protections  and  obligations  imder 
the  plan  by  such  means  as  a  State 
poster,  and  required  posting  of  notices 
of  violations.  The  plan  also  provides  for 
protection  of  employees  against 
discharge  or  discrimination  resulting 
from  exercise  of  their  rights  imder  the 
State's  Act  in  terms  similar  to  section 
U(c)  of  the  OSH  Act.  However, 
employees  have  180  days  to  file 
complaints  of  discrimination  with  the 
Commissioner  of  Labor;  and  the 
Commissioner  is  authorized  to  both 
investigate  and  order  all  appropriate 
relief.  The  monetary  penalty  for 
repeated  violations  (up  to  $70,000  per 
violation)  may  also  be  applicable  to 
repeated  employer  acts  of 
discrimination. 

(e)  Inspections  and  enforcement.  The 
plan  provides  for  inspection  of  covered 
workplaces  including  inspections  in 
response  to  employee  complaints,  by 
bodi  the  Department  of  Labor,  and  by 
the  Department  of  Health  and  Senior 
Services  with  regard  to  health  issues.  If 
a  determination  is  made  that  an 
employee  complaint  does  not  warrant 
an  inspection,  the  complainant  shall  be 
notified,  in  writing,  of  such 
determination  and  afforded  an 
opportimity  to  seek  informal  review  of 
the  determination.  The  plan  also 
provides  the  opportunity  for  employer 
and  employee  representatives  to 
accompany  the  inspector  during  an 
inspection  for  the  piupose  of  aiding  in 
the  inspection.  Employee(s) 
accompanying  an  inspector  are  entitled 
to  normal  wages  for  the  time  spent 
during  the  inspection.  The  plan  also 
provides  for  right  of  entry  for  inspection 
and  prohibition  of  advance  notice  of 
inspection.  The  Commissioner  of  Labor 
is  responsible  for  all  enforcement 
actions  including  the  issuance  of 
citations/Orders  to  Comply  which  must 
also  specify  the  abatement  period, 
posting  requirements  and  the 
employer's  and  employee's  right  to 
contest  any  or  all  orders.  Although  the 
plan  does  not  provide  for  initial  (first 
instance)  monetary  sanctions,  the 
Commissioner  of  Labor  has  the 
authority  to  impose  civil  administrative 
penalties  of  up  to  $7,000  per  day  for 
each  violation,  for  failvue  to  abate,  if  the 
time  for  compliance  with  an  order  has 
elapsed,  and  the  employer  has  not 
contested  and  has  not  made  a  good  faith 
effort  to  comply.  Willful  or  repeated 
violations  also  are  subject  to  civil 
administrative  penalties  of  up  to 
$70,000  for  each  violation.  Penalties 
may  be  recovered  with  costs  in  a  civil 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2273 


action  brought  under  the  New  Jersey 
Penalty  Enforcement  Act  (N.J.S.2A.:58- 
1  et  seq.) 

(f)  Review  procedures.  Under  the 
plan,  employers,  employees  and  other 
affected  parties  may  seek  informal 
review  with  the  Department  of  Labor 
relative  to  a  notice  of  violation/Order  to 
Comply,  the  reasonableness  of  the 
abatement  period,  any  penalty  and/or 
may  seek  formal  administrative  review 
with  the  Occupational  Safety  and 
Health  Review  Commission,  a  board 
appointed  by  the  Governor  and 
authorized  imder  section  34:6A.42  of 
the  New  Jersey  Act  to  hear  and  rule  on 
appeals  of  orders  to  comply  and  any 
penalties  proposed.  Any  employer, 
employee  or  employee  representative 
affected  by  a  determination  of  the 
Commissioner  may  file  a  contest  within 
fifteen  (15)  working  days  of  the  issuance 
of  an  order  to  comply.  The  Review 
Commission  will  issue  an  order,  based 
on  a  finding  of  fact,  affirming, 
modifying,  or  vacating  the 
commissioner's  order  to  comply  or  the 
proposed  penalty,  or  directing  other 
appropriate  relief,  and  the  order  shall 
become  final  45  days  after  its  issuance. 
Judicial  review  of  the  decision  of  the 
Review  Commission  may  be  sought  at 
the  Appellate  Division  qj^the  Superior 
Court. 

(g)  Staffing  and  Resources.  The  plan 
further  provides  assurances  of  a  fully 
trained,  adequate  staff,  including  20 
safety  and  7  health  compliance  officers 
for  enforcement  inspections,  and  4 
safety  and  3  health  consultants  to 
perform  consultation  services  in  the 
public  sector,  and  2  safety  and  3  health 
training  and  education  staff.  The  State 
has  assiued  that  it  will  continue  to 
provide  a  sufficient  number  of 
adequately  trained  and  qualified 
personnel  necessary  for  the  enforcement 
of  standards  as  required  by  29  CFR 
1956.10.  The  State  has  also  given 
satisfactory  assurance  of  adequate 
funding  to  support  the  plan. 

(h)  Records  and  reports.  The  plan 
provides  that  public  employers  in  New 
Jersey  will  maintain  appropriate  records 
and  make  timely  reports  on 
occupational  injuries  and  illnesses  in  a 
manner  substantially  identical  to  that 
required  for  private  sector  employers 
under  Federal  OSHA.  New  Jersey  has 
assured  that  it  vdll  continue  its 
participation  in  the  Bureau  of  Labor 
Statistics  Annual  Survey  of  Injuries  and 
Illnesses  with  regard  to  both  private  and 
public  sector  employers.  The  State  will 
comply  with  the  provisions  of  29  CFR 
1904.7  which  allows  full  employee  and 
employee  representative  access, 
including  employee's  names,  to  the  log 
af  workplace  injuries  and  illnesses;  and 


will  amend  its  regidations  accordingly. 
The  plan  also  contains  assurances  that 
the  Commissioner  of  Labor  will  provide 
reports  to  OSHA  in  such  form  as  the 
Assistant  Secretary  may  require,  and 
that  New  Jersey  will  participate  in 
OSHA's  Integrated  Management 
Information  System. 

(i)  Voluntary  compliance  programs. 
The  plan  provides  that  training  will  be 
provided  to  public  employers  and 
employees;  seminars  will  be  conducted 
to  familiarize  affected  individuals  with 
OSHA  standards,  requirements  and  safe 
work  practices;  an  on-site  consultation 
program  in  the  public  sector  will  be 
established  to  provide  services  to  public 
employers  who  so  desire;  and,  all  State 
agencies  and  political  subdivisions  will 
be  encouraged  to  develop  and  maintain 
self  inspection  programs  as  well  as 
internal  safety  and  health  programs  as 
an  adjimct  to  but  not  a  substitute  for  the 
Commissioner  of  Labor's  enforcement. 

§1956.61    Developmental  Schedule. 

The  New  Jersey  State  plan  is 
developmental.  "The  following  is  a 
schedule  of  majpr  developmental  steps 
as  provided  in  the  plan: 

(a)  Adopt  standards  identical  to  or  at 
least  as  effective  as  all  existing  OSHA 
standards  within  one  year  after  plan 
approval. 

(b)  Adopt  amendments  to  regulations 
regarding  inspections,  citations,  and 
proposed  penalties  equivalent  to  29  CFR 
part  1903  within  one  year  after  plan 
approval. 

(c)  Develop  a  five  year  strategic  plan 
within  two  years  after  plan  approval. 

(d)  Develop  field  inspection  reference 
manual  and/or  field  operations  manual 
within  two  years  after  plan  approval. 

(e)  Fully  implement  public  employer/ 
employee  consultation,  training  and 
education  program  equivalent  to  29  CFR 
part  1908  within  three  years  afterplan 
approval. 

(f)  Adopt  amendments  to  regulations 
regarding  discrimination  against 
employees  equivalent  to  29  CFR  part 
1977  within  two  years  after  plan 
approval. 

(g)  Adopt  amendments  to  regulations 
regarding  variances  equivalent  to  29 
CFR  part  1905  within  two  years  after 
plan  approval. 

(h)  Adopt  amendments  to  regulations 
regarding  record  keeping  equivalent  to 
29  CFR  part  1904  within  two  years  after 
plan  approval. 


§  1 956.62    Completion  of  developmental 
steps  and  certification.  (Reserved). 

§  1 956.63    Determination  of  operational 
effectiveness.  (Reserved). 

§  1 956.64    Location  of  plan  for  inspection 
and  copying. 

A  copy  of  the  plan  may  be  inspected 
and  copied  diuing  normal  business 
hours  at  the  following  locations:  Office 
of  State  Programs.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  N.W.,  Room  N-3700, 
Washington,  D.C.  20210;  Office  of  the 
Regional  Administrator,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  1201 
Varick  Street,  Room  670,  New  York, 
New  York  10014;  and  New  Jersey 
Department  of  Labor,  Division  of  Public 
Safety  and  Occupational  Safety  and 
Health,  Office  of  Public  Employees' 
Safety,  P.O.  Box  386,  225  East  State 
Street,  8th  Floor  West,  Trenton,  New 
Jersey  08625-0386. 

[FR  Doc.  01-684  Filed  1-10-01;  8:45  am] 

BIUJNG  CODE  4510-26-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[FRL-6920-6] 
RIN  2040-AD58 

Unregulated  Contaminant  Monitoring 
Regulation  for  Poiblic  Water  Systema; 
Analytical  Methods  for  List  2 
Contaminants;  Clarifications  to  the 
Unregulated  Contamiruint  HAonitoring 
Regulation 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Safe  Drinking  Water  Act 
(SDWA),  as  amended  in  1996,  requires 
the  U.S.  Environmental  Protection 
Agency  to  establish  criteria  for  a 
program  to  monitor  unregulated 
contaminants  and  to  publish  a  list  of 
contaminants  to  be  monitored.  In 
fulfillment  of  this  requirement,  EPA 
published  the  Revisions  to  the 
Unregulated  Contaminant  Monitoring 
Regulation  (UCMR)  for  public  water 
systems  on  September  17,  1999,  which 
included  lists  of  contaminants  for  which 
monitoring  was  required  or  would  be 
required  in  the  futiu«.  These  lists 
included:  List  1  for  contaminants  with 
approved  analytical  methods;  List  2  for 
contaminants  with  methods  that  were 
being  refined;  and  List  3  for 
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contaminants  with  methods  that  were 
still  being  developed. 

Today's  rule  approves  the  analytical 
methods  for  thirteen  chemical 
contaminants  on  List  2,  and  requires 
monitoring  for  those  contaminants  in 
drinking  water.  This  rule  also  sets  the 
schedule  for  monitoring  one 
microbiological  contaminant, 
Aeromonas,  contingent  on  promulgation 
of  its  analytical  method.  These  methods 
and  associated  monitoring  will  be  used 
to  support  EPA  decisions  concerning 
whether  or  not  to  regulate  and  establish 
standards  for  these  contaminants  in 
drinking  water.  The  intent  of  regulating 
and  setting  standards  for  any  of  these 
contaminants  that  may  be  foimd  to 
occiir  at  levels  of  health  concern  is  to 
protect  public  health.  Additionally,  in 
today's  rule,  EPA  includes 
modifications  to  the  UCMR  (published 
September  17,  1999)  that  affect  the 
implementation  of  monitoring  for  both 
List  1  and  List  2  contaminants. 
DATES:  Effective  Date:  The  final  rule  is 
effective  January  11,  2001. 

The  incorporation  by  reference  of  the 
publications  listed  in  today's  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  11,  2001. 

For  purposes  of  judicial  review,  this 
final  rule  is  promulgated  as  of  1  p.m. 
Eastern  time  on  January  11,  2001,  as 
provided  in  40  CFR  23.7. 

ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  from 
9  a.m.  to  4  p.m..  Eastern  Time,  Monday 
through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  East 
Tower  Basement,  Room "57,  U.S.  EPA, 
401  M  Street,  SW.,  Washington  DC.  For 
access  to  docket  (Docket  No.  W-00-01) 
materials,  please  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  Eastern 
Time,  Monday  through  Friday,  to 
schedule  an  appointment.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Job,  Drinking  Water  Protection 
Division,  Office  of  Ground  Water  and 
Drinking  Water  (MC-4607).  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
D.C.  20460,  (202)  260-7084.  General 
information  may  also  be  obtained  fix>m 
the  EPA  Safe  Drinking  Water  Hotline. 
Callers  within  the  United  States  may 
reach  the  Hotline  at  (800)  426-4791. 
The  Hotline  is  open  Monday  through 
Friday,  excluding  federal  holidays,  from 
9  a.m.  to  5:30  p.m.  Eastern  Time. 
SUPPLEMENTARY  INFORMATION: 
Regional  Contacts 

I.  Chris  Ryan,  1  Congress  Street.  11th  Floor, 
Boston.  MA  02118.  Phone:  617-918- 
1567. 


n.  Robert  Poon,  290  Broadway,  Room  2432, 

New  York,  NY  10007-1866.  Phone:  212- 

637-3821. 
in.  Michelle  Hoover,  1650  Arch  Street. 

Philadelphia  PA  19103-2029.  Phone: 

215-814-5258. 

IV.  Janine  Morris.  Sam  Nunn  Federal  Center, 

61  Forsyth  St..  SW.,  Atlanta  GA  30303. 
Phone:  404-562-9480. 

V.  Janet  Kuefler.  77  West  Jackson  Blvd.. 

Chicago,  IL  60604-3507-  Phone:  312- 
886-0123. 

VI.  Andrew  J.  Waite,  1445  Ross  Avenue, 

Suite  1200.  Dallas.  TX  75202.  Phone: 

214-665-7332. 
Vn.  Stan  Calow.  901  N.  Fifth  Street.  Kansas 

City.  KS  66101.  Phone:  913-551-7410. 
VIII.  Rod  Glebe.  One  Denver  Place,  999  18th 

Street.  Suite  500,  Denver,  CO  80202. 

Phone:  303-312-6627. 
DC.  Jill  Korte,  75  Hawthorne  Street.  San 

Francisco.  CA  94105.  Phone:  415-744- 

1853. 
X.  Gene  Taylor,  1200  Sixth  Avenue,  Seattle, 

WA  98101.  Phone:  206-553-1389. 

Abbreviations  and  Acronjrms  Used  in  the 
Preamble  and  Final  Rule 

2 .4-DNT— 2 .4-dinitrotoluene 
2.6-DNT— 2.6-dinitrotoluene 
4.4'-DDE — 4,4'-dichloro  dichlorophenyl 

ethylene,  a  degradation  product  of  DDT 
Alachlor  ESA — alachlor  ethanesulfonic  acid. 

a  degradation  product  of  alachlor 
AOAC — Association  of  Official  Analytical 

Chemists 
APHA — American  Public  Health  Association 
ASDWA — Association  of  State  Drinking 

Water  Administrators 
ASTM — American  Society  for  Testing  and 

Materials 
CAS — Chemical  Abstract  Service 
CASRN — Chemical  Abstract  Service  Registry 

Number 
CCL — Contaminant  Candidate  List 
CCR — Consumer  Confidence'Reports 
CERCLA — Comprehensive  Environmental 

Response,  Compensation  &  Liability  Act 
CFR— Code  of  Federal  Regulations 
CFU/mL — colony  forming  units  per  milliliter 
CWS — community  water  system 
DCPA — dimethyl  tetrachloroterephthalate, 

chemical  name  of  the  herbicide  dacthal 
DCPA  mono-  and  di-acid  degradates — 

degradation  products  of  DCPA 
DDE — dichloro  dichlorophenyl  ethylene,  a 

degradation  product  of  DDT 
DDT — dichloro  diphenyl  trichloroethane.  a 

general  insecticide 
DNA — deoxyribonucleic  acid 
EDL — estimated  detection  limit 
EPA — Environmental  Protection  Agency 
EPTC — s-ethyl-dipropylthiocarbamate.  an 

herbicide 
EPTDS— EnU7  Point  to  the  Distribution 

System 
ESA — ethanesulfonic  acid,  a  degradation 

product  of  alachlor  and  other  acetanilide 

pesticides 
FACA — Federal  Advisory  Committee  Act 
FSIS — federalism  summary  impact  statement 
FTE — full-time  equivalent 
GC — gas  chromatography,  a  laboratory 

method 
GLI  method — Great  Lakes  Instruments 

method 


GW — ground  water 

GUDI — ground  water  under  the  direct 

influence  (of  surface  water) 
HPLC — high  performance  liquid 

chromatography,  a  laboratory  method 
IC — ion  chromatography 
ICR — Information  Collection  Rule 
IRFA — initial  regulatory  flexibility  analysis 
IMS — immunomagnetic  separation 
IRIS — Integrated  Risk  Information  System 
IS — internal  standard 
I.I.E — liquid/liquid  extraction,  a  laboratory 

method 
MAC — Mycobacterium  avium  complex 
MCL — maximum  contaminant  level 
MCT — matrix  conductivity  threshold 
MDL — method  detection  limit 
MOA — Memorandum  of  agreements 
MRL — minimum  reporting  level 
MS — mass  spectrometry,  a  laboratory  method 
MS — sample  matrix  spike 
MSD — sample  matrix  spike  duplicate 
MTBE — methyl  tertiary-butyl  ether,  a 

gasoline  additive 
NAICS — North  American  Industry 

Classification  System 
NAWQA— National  Water  Quality 

Assessment  Program 
NCOD — National  Drinking  Water 

Contaminant  Occurrence  Database 
NDWAC — National  Drinking  Water  Advisory 

Council 
NERL — National  Environmental  Research 

Laboratory 
NPS — National  Pesticide  Survey 
NTIS — National  Technical  Information 

Service  ^ 

NTNCWS — non-transient  non-coamiunity 

water  system 
NTTAA — National  Technology  Transfer  and 

Advancement  Act 
OGWDW— Office  of  Ground  Water  and 

£>rinking  Water 
0MB — Office  of  Management  and  Budget 
PAH — Polycyclic  aromatic  hydrocarbon 
PB — particle  beam 
PBMS — Performance-Based  Measurement 

System 
pCi/L — picocuries  per  liter 
PCR — polymerase  chain  reaction 
2iopb— Lead-210  (also  Pb-210),  a  lead  isotope 

and  radionuclide;  part  of  the  uranium 

decay  series 
2iopo_Polonium-210  (also  Po-210),  a 

polonium  isotope  and  radionuclide;  part  of 

the  uranium  decay  series 
PWS— Public  Water  System 
PWSF— Public  Water  System  Facility 
QA^<}uality  assurance 
QC — quality  control 
RDX — royal  demolition  explosive. 

hexahydro-1.3,5-trinitro-1.3.5-triazine 
RFA — Regulatory  Flexibility  Act 
RPD — relative  percent  difference 
RSD — relative  standard  deviation 
SBREFA — Small  Business  Regulatory 

Enforcement  Fairness  Act 
SD — standard  deviation 
SDWA— Safe  Drinking  Water  Act 
SDWIS— Safe  Drinking  Water  Information 

System 
SDWIS/FED— the  Federal  Safe  Drinking 

Water  Information  System 
SM — Standard  Methods  for  the  Examination 

of  Water  and  Wastewater 
SMF — Standard  Compliance  Monitoring 

Framework 
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SOC — synthetic  organic  compound 
SOP — standard  operating  procedure 
SPE — solid  phase  extraction,  a  laboratory 

method 
spp. — multiple  species 
SRF — State  Revolving  Fund 
STORET — Storage  and  Retrieval  System 
SW — surface  water 
TBD — to  be  determined 
TDS — total  dissolved  solid 
TNCWS — transient  non-community  water 

system 
i'lHM — total  trihalomethane 
UCMR — Unregulated  Contaminant 

Monitoring  Regulation/Rule 
UCM — Unregulated  Contaminant  Monitoring 
UMRA — Unfunded  Mandates  Reform  Act  of 

1995 
USEPA — United  States  Environmental 

Protection  Agency 
UV — ultraviolet 

VOC — volatile  organic  compound 
Hg/L — micrograms  per  liter 
jiS/cm — microsiemens  per  centimeter 

Preamble  Outline 

I.  Statutory  Authority 

IL  Major  Program  Revisions 

in.  Summary  of  Today's  Rule 

IV.  Process  of  Preparing  the  Final  Rule 

V.  Explanation  of  Today's  Action 

A.  Relation  to  the  UCMR  Published  in 
September  1999 

B.  Systems  Affected  by  This  Rule 

C.  Changes  to  the  UCMR  Associated  with 
the  Screening  Survey  for  List  2 
Contaminants 

1.  Description  of  Screening  Surveys  for  List 
2  Contaminants 

2.  Contaminants  and  Analytical  Methods 

a.  New  Methods  for  Use  in  Screening 
Survey  One 

(i)  Summary  of  EPA  Method  532.0: 
Determination  of  Phenylurea 
Compounds  in  Drinking  Water  by  Solid 
Phase  Extraction  and  High  Performance 
Liquid  Chromatography  with  Ultraviolet 
Detection 

(ii)  Summary  of  EPA  Method  528: 
Determination  of  Phenols  in  Drinking 
Water  by  Solid  Phase  Extraction  and 
Capillary  Column  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS) 

(iii)  Summary  of  EPA  Method  526: 
Determination  of  Selected  Semi  volatile 
Organic  Compounds  in  Drinking  Water 
by  Solid  Phase  Extraction  and  Capillary 
Column  GC/MS 

(iv)  Peer  Review 

(v)  Laboratory  Approval  and  Certification 

b.  Monitoring  Nitrobenzene  at  Low-Level 
in  Screening  Survey  One 

c.  Monitoring  of  Aeromonas  in  Screening 
Survey  Two 


d.  Exclusion  of  RDX,  and  Alachlor  ESA 
and  Other  Acetanilide  Pesticide 
Degradation  Products  from  Monitoring 
under  Screening  Survey  at  This  Time 

e.  Movement  of  Polonium-210  from  UCMR 
(1999)  List  2  to  UCMR  (1999)  List  3 

3.  All  List  2  Monitoring  at  Entry  Points  to 
the  Distribution  System 

4.  Implementation 

a.  Coordination  of  Assessment  Monitoring 
and  Screening  Surveys 

b.  Selection  of  Systems  by  Water  Source 
and  Size 

c.  Sampling  Period.  Location  and 
Frequency 

d.  Sample  Analysis 

e.  Reporting 

D.  Other  Technical  Changes  and 
Clarifications  to  the  UCMR  (40  CFR 
141.40) 

1.  Updating  the  National  Drinking  Water 
Contaminant  Occurrence  Database 

2.  Reporting  System  and  Laboratory 
Contacts 

3.  Modification  of  Data  Element  Definitions 

4.  Clarification  of  Data  Reporting 
Procedures 

5.  Clarification  of  Systems  Purchasing 
Water  6x)m  Other  Systems 

6.  Clarification  of  Source  (Raw)  Water 
Monitoring  Alternative 

7.  Clarification  of  Treatment  Plant 
Latitude/Longitude  Options 

8.  Addition  of  Consensus  Method  for 
Testing 

9.  Approval  of  EPA  Method  502.2  and 
Standard  Methods  6200C  for  the 
Analysis  of  MTBE 

10.  Approval  of  EPA  Methods  515.3  and 
515.4  for  the  Analysis  of  DCPA  mono- 
acid  degradate  and  DCPA  di-acid 
degradate 

1 1 .  Use  of  pH  as  a  Water  Quality  Parameter 

12.  Detection  Limit  Reference 

13.  Detection  Confirmation 

14.  Method  Defined  Quality  Control 

15.  Clarification  of  Resampling 

16.  Identification  of  Laboratories  Approved 
for  UCMR  Monitoring 

VI.  Additional  Issues  From  Public  Comment 
and  EPA  Response 

A.  Reporting  Data  on  Other  Contaminants 

B.  More  Complete  Specification  of 
Contaminants  for  Unregulated 
Contaminant  Monitoring  in  the  Future 

C.  Synchronization  of  UCMR  and  CCL  in 
the  Future 

vn.  Guidance  Manuals 

VIII.  Costs  and  Benefits  of  the  Rule 
A.  Program  Cost  Estimates 

IX.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 


B.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  USC  601  et.seq. 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  12898 — Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and  Low- 
Income  Populations 

H.  Executive  Order  13132  (Federalism) 
I.  Executive  Order  13084 — Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
J.  Plain  Language 
K.  Congressional  Review  Act 
L.  Administrative  Procedure  Act 

X.  Public  Involvement  in  Regulation 

Development 

XI.  References 

Potentially  Regulated  Entities 

The  regulated  entities  are  public 
water  systems.  All  large  community  and 
non-transient  non-conunimity  water 
systems  serving  more  than  10,000 
persons  are  required  to  monitor.  A 
commimity  water  system  (CWS)  means 
a  public  water  system  which  serves  at 
least  15  service  comiections  used  by 
year-round  residents  or  regularly  serves 
at  least  25  year-roimd  residents.  Non- 
transient  non-commimity  water  system 
(NTNCWS)  means  a  public  water  system 
that  is  not  a  community  water  system 
and  that  regularly  serves  at  least  25  of 
the  same  persons  over  6  months  per 
year.  Only  a  national  representative 
sample  of  community  and  non-transient 
non-commiuiity  systems  serving  10.000 
or  fewer  persons  will  be  required  to 
monitor.  Transient  non-community 
systems  (i.e.,  systems  that  do  not 
regularly  serve  at  least  25  of  the  same 
persons  over  six  months  per  year)  will 
not  be  required  to  monitor.  States. 
Territories,  and  Tribes,  with  primacy  to 
administer  the  regulatory  program  for 
public  water  systems  imder  the  Safe 
Drinking  Water  Act.  sometimes  conduct 
analyses  to  measure  for  contaminants  in 
water  samples  and  are  regulated  by  this 
action.  Categories  and  entities 
potentially  regulated  by  this  action 
include  the  following: 


Category 


State,  Territorial  and  Tribal  Govemments 


Industry 

Municipalities 


Examples  of  potentially  regulated  entitles 


NAICS 


States,  Temtories,  and  Tribes  that  analyze  water  samples  on  behalf  of  puWic  water        924110 
systems  required  to  conduct  such  analysis;  States,  Territories,  and  Tribes  that  them- 
selves operate  community  and  non-transient  non-community  water  systems  required 
to  monitor. 

Private  operators  of  community  ancy  non-transient  non-community  water  systems  re-  |      221310 

quired  to  monitor. 
Munictpal  operators  of  community  and  non-transient  non-conunuoity  water  systems  re-        9241 10 

quired  to  monitor. 
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This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  of  that  coiild  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  If  you  have  questions 
regarding  the  apphcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATION  CONTACT  section. 

I.  Statutory  Authority 

SDWA  section  1445  (a)(2),  as 
amended  in  1996,  requires  EPA  to 
establish  criteria  for  a  program  to 
monitor  unregulated  contaminants  and 
to  issue,  by  August  6, 1999,  a  list  of 
contaminants  to  be  monitored.  In 
fulfillment  of  this  requirement,  EPA 
published  the  Revisions  to  the 
Unregulated  Contaminant  Monitoring 
Regulation  (UCMR)  for  public  water 


systems  on  September  17,  1999  (64  FR 
50556),  which  included  lists  of 
contaminants  for  which  monitoring  was 
required  or  would  be  required  in  the 
future.  These  lists  included:  List  1  for 
contaminants  with  approved  analytical 
methods;  List  2  for  contaminants  with 
methods  that  were  being  refined;  and 
List  3  for  contaminants  with  methods 
that  were  still  being  developed.  The  rule 
covered:  (1)  The  &«quency  and  schedule 
for  monitoring,  based  on  PWS  size, 
water  source,  and  likelihood  of  finding 
contaminants;  (2)  a  new,  shorter  list  of 
contaminants  for  whidi  systems  will 
monitor;  (3)  procedures  for  selecting 
and  monitoring  a  nationally 
representative  sample  of  small  PWSs 
(those  serving  10,000  or  fewer  persons); 
and  (4)  procedures  for  entering  the 
monitoring  data  in  the  National 
Ehinking  Water  Contaminant 
Occurrence  Data  Base  (NCOD),  as 
required  under  section  1445. 


n.  Major  Program  Rerisions 

Today's  action  establishes  analytical 
methods  for  measurement  of  13 
chemical  contaminants,  which  were 
included  on  the  UCMR  (1999)  List  2, 
and  requirements  for  monitoring  of 
those  contaminants  by  public  water 
systems.  The  1999  List  2  contaminants 
and  their  sources,  including 
amendments  to  List  2  estabUshed  today, 
are  presented  in  Table  1 ,  Uses  and 
Environmental  Soiut:es  of  UCMR  (1999) 
List  2  Contaminants.  This  action  also 
establishes  modifications  affecting  the 
sample  collection,  analysis  and 
reporting  of  both  List  1  and  List  2 
contaminants.  Such  modifications 
include  clarifying  source  water 
monitoring,  resampling  conditions, 
additional  methods,  and  clarification  of 
definitions  of  some  data  elements  for 
reporting.  None  of  these  changes  result 
in  a  major  burden  or  impact  and  some 
changes  may  reduce  burden,  but  they 
should  improve  data  quality. 


Table  1.— Uses  and  Environmental  Sources  of  UCMR  (1999)  List  2  Ck)NTAMiNArfrs 


Contaminant  Name 


CASRN 


Use  or  Environmental  Source 


Final  Cltamical  Contaminants 


1 ,2-diphenyttiydrazine  

2-mettiytphef)oi 

2,4-<lichloropherK3< 

2,4-dinitrophefK)l  

2.4.6-trictilorophenoi  

Alachkx  ESA  and  ottier  acetaniiide  pes- 
ticides. 

Diazinon  

Disulfoton  

Diuron 

Fonotos  „ 

Lirajron  

Nitrobenzene 

Pronieton 

RDX       (royal       demolition       explosive, 

hexahydro-1 ,3,5-trinitro-1 .3,5-lhazine). 
Tertxjfos  

Aeromonas 


122-66-7 
95-46-7 

120-83-2 
51-28-5 
88-06-2 

N/A 


333-41-5 
298-04-4 
330-54-1 
944-22-9 
330-55-2 
96-95-3 

1610-18-0 
121-82-4 


and 


Used  in  ttie  production  of  benzidine  and  anti-inflammatory  drugs. 

Released  In  autonrK)bile  and  diesel  exhaust,  coal  tar  smd  petroleum  refining, 
wood  pulping. 

Chemical  Intermediate  in  hertMXle  production. 

Released  from  mines,  metal,  petroleum,  and  dye  plants 

By-product  of  fossil  fuel  bumlng,  used  as  t>actehcide  and  wood/glue  preservative. 

Degradation  product  of  alachlor  ar>d  ottter  acetaniiide  pesticides,  herbicides  gen- 
erally used  with  com,  bean,  pearujt,  and  soyt>ean  crops  to  control  grasses  and 
weeds. 

Insectictde  used  with  rice,  fruit,  vir>eyards,  and  com  crops. 

Insecticide  used  with  cereal,  cotton,  tot)acco,  and  potato  crops. 

Hert>icide  used  on  grasses  in  orchards  and  wheat  crops. 

Soil  insecticide  used  on  worms  and  centipedes. 

Heft>icide  used  with  com,  soybean,  cotton,  and  wheat  crops. 

Used  in  the  production  of  aniline,  which  is  used  to  make  dyes,  heft>(cides,  and 
drugs. 

Hert>icide  used  on  annual  arKJ  perennial  weeds  and  grasses. 

Used  in  explosives;  ammunition  plants. 


13071-79-9    Insecticide  used  with  com,  sugar  beet,  arxj  grain  sorghum  crops. 


Microt)iological  Contaminant 


N/A    Present  in  aN  freshwater  and  brackish  water. 


m.  Summary  of  Today's  Rule 

The  September  1999  rule  included  a 
list  of  contaminants  to  be  monitored 
which  was  further  subdivided  into  three 
lists:  List  1  for  contaminants  with 
ciurent  approved  analytical  methods. 
List  2  for  contaminants  with  methods 
being  refined,  and  List  3  for 
contaminants  with  methods  being 
developed  in  research.  In  a 
supplemental  rule,  published  March  2. 
2000,  (65  FR  11371),  the  methods  for 


two  List  1  contaminants  were 
established  as  were  some  technical 
corrections  to  the  UCMR  rule. 

Sixteen  contaminants  were  included 
on  the  UCMR  (1999)  List  2,  with  their 
analytical  methods  listed  as  "reserved," 
pending  the  conclusion  of  EPA 
refinement  and  review  of  the  analytical 
methods.  EPA  proposed  analytical 
methods  for  13  chemical  contaminants 
and  nitrobenzene,  as  well  as 
Aemmonas,  a  microbiological 


contaminant,  on  List  2  on  September  13, 
2000.  Today's  final  rule  amends  the 
1999  UCMR  to  specify  analytical 
methods  for  monitoring  for  13  organic 
chemical  contaminants,  and  it 
establishes  the  monitoring  schedule  for 
13  contaminants  (13  organic  chemicals) 
on  List  2.  Today's  rule  adds  one 
contaminant  to  List  2,  nitrobenzene, 
(Note:  Nitrobenzene  is  also. on  List  1 
using  a  method  with  a  higher  minimum 
reporting  level)  and  moves  one  other 
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contaminant,  poloniiun-210,  fi-om  List  2 
to  List  3.  In  addition,  today's  final  rule 
activates  Screening  Survey  monitoring 
for  these  13  contaminants,  as  described 
in  §  141.40(a)(3),  Table  1,  Ust  2.  This 
final  rule  also  contains  several  minor 
wording  and  technical  changes  to  the 
September  1999  rule  in  response  to 
conunents  received  on  the  September 
2000  proposal.  Additionally,  the 
preamble  to  today's  rule  includes 
discussion  of  EPA's  responses  to  the 
conunents  received  on  the  proposed 
rule. 


rule  firomulgates  the  modifications 
proposed  on  September  13,  2000  (in 
addition  to  establishing  List  2 
monitoring  requirements). 

The  comment  period  for  the 
September  13,  2000,  List  2  proposal  (65 
FR  55362)  closed  on  October  13,  2000. 
EPA  received  15  comments  which  were 
submitted  within  the  specified  comment 
period.  These  comments  addressed  all 
major  aspects  of  the^jroposal  and  EPA 
considered  and  addressed  all  comments 
in  the  process  of  developing  this  final 
regulation. 


IV.  Process  of  Preparing  the  Final  Rule      V.  Explanation  of  Today's  Action 


EPA  has  been  developing  the  final 
revisions  to  the  Unregulated 
Contaminant  Monitoring  Regulation 
(UCMR)  for  public  water  systems  since 

1997.  In  December  1997,  EPA's  UCMR 
development  workgroup  held  a 
stakeholders  meeting  to  obtain  input 
from  the  public  on  major  issues  and 
options  affecting  the  program  and 
emanating  from  the  Safe  Drinking  Water 
Act,  as  amended  in  1996.  EPA  held  a 
second  stakeholders  meeting  in  May 

1998,  on  options  under  serious 
consideration  for  the  UCMR.  EPA 
engaged  eleven  external  expert 
reviewers  from  March  1  through  April 
22, 1999,  to  examine  and  comment  on 
the  technical  aspects  of  the  UCMR. 
These  technical  reviewers  evaluated  and 
commented  on  the  chemical  and 
microbiological  contaminant  analytical 
methods  and  reporting  requirements, 
the  statistical  approach  for  the 
representative  sample  of  small  systems, 
and  the  sampling  and  monitoring 
approach.  The  comments  of  the 
technical  reviewers  were  available  to 
the  public  through  the  official  docket 
and  on  the  Internet  through  EPA's 
Office  of  Groimd  Water  and  Drinking 
Water  electronic  homepage. 

Theoonunent  period  on  the  original 
UCMR  revision  (published  in  the 
Federal  Register  on  April  30, 1999) 
closed  on  June  14,  1999,  with 
submissions  from  155  commenters 
meeting  the  deadline  and  addressing  all 
major  aspects  of  the  proposed  rule. 

"The  final  rule  on  the  original  UCMR 
revisions  was  published  on  September 
17, 1999  (64  FR  50556).  EPA  conducted 
five  national  workshops  on 
implementation  of  the  final  regulation. 
At  these  workshops,  EPA  received  many 
comments  bom  State,  Tribal  and 
Regional  participants  concerning 
various  aspects  of  implementing  the 
rule.  As  a  result  of  this  additional  input, 
EPA  subsequently  modified  the  original 
UCMR  on  March  2,  2000  (65  FR  1 1371) 
through  a  direct  final  rule  and  proposed 
additional  changes  to  the  original  rule 
m  September  13,  2000.  Today's  final 


A.  Relation  to  the  UCMR  Published  in 
September  1999 

The  final  UCMR,  pubUshed  on 
September  17,  1999,  and  subsequently 
revised  on  March  2,  2000,  consisted  of 
many  program  elements  designed  to 
enhance  and  improve  the  luuegulated 
contaminant  monitoring  program  in 
several  important  ways.  The  rule 
specifies  (1)  which  systems  must 
monitor,  including  a  statistical  approach 
to  select  a  representative  sample  of 
small  public  water  systems;  (2)  a  hst  of 
contaminants  for  which  systems  must 
monitor;  (3)  the  monitoring  time, 
fi«quency,  and  location  of  sampling;  (4) 
which  methods  are  to  be  used  for 
analyzing  the  contaminants;  (5)  quality 
control  elements  that  must  be  followed 
in  addition  to  those  specified  in  each 
analytical  method;  (6)  reporting 
requirements;  and  (7)  State  and  Tribal 
participation  concerning  the 
implementation  of  the  monitoring 
pr^^m. 

EPA  divided  the  list  of  contaminants 
for  which  systems  must  monitor  into 
three  separate  lists  based  on  the 
availability  of  analytical  methods  and 
the  scope  of  monitoring  to  be  required. 
List  1,  Assessment  Monitoring, 
consisted  of  12  contaminants  for  which 
analytical  methods  were  available.  List 
2,  Screening  Siurey,  consisted  of  16 
contaminants  for  which  EPA  expected 
analytical  methods  would  be  developied 
by  the  time  of  initial  monitoring  in 
2001.  Pre-Screen  Testing,  List  3, 
consisted  of  eight  contaminants  for 
which  analytical  methods  research  was 
beii^  conducted.  Only  the  contaminants 
on  List  1  must  be  monitored  at  all  2,774 
large  community  and  non-transient  non- 
community  public  water  systems 
serving  more  than  10,000  persons,  and 
at  a  representative  sample  of 
approximately  800  systems  serving 
10,000  or  fewer  persons.  From  this  set 
of  approximately  3,600  large  and  small 
public  water  systems,  EPA  has 
randomly  selected  approximately  300 
large  and  small  systems  to  monitor  for 


List  2  contaminants  in  Screening 
Surveys.  Today's  rule  specifies  the 
analytical  methods  for  13  List  2 
contaminants.  The  method  for  the 
microbiological  contaminant, 
Aeromonas,  is  reserved  in  today's 
notice,  but  EPA  expects  to  promulgate 
EPA  Method  1605  in  2001.  Methods  for 
the  other  two  List  2  contaminants,  RDX 
and  Alachlor  ESA,  need  to  be  refined  for 
analysis  in  treated  drinking  water. 

The  placement  of  16  contaminants  on 
List  2  meant  that  their  analytical 
methods  were  being  further  refined  and 
were  not  ready  for  the  extensive 
monitoring  that  would  occiu  for  the  List 
1  contaminants.  The  evaluation  of  the 
13  new  methods  during  monitoring  for 
List  2  contaminants  will  include 
developing  the  data  necessary  to 
support  the  determination  of  practical 
quantitation  levels,  which  are  needed  to 
support  possible  futiue  regulations,  as 
well  as  determining  the  occiurence  of 
the  analytes  measured.  Today's  final 
rule  provides  for  monitoring  13  List  2 
chemical  contaminants  at  the  180  small 
systems  randomly  selected  bom  the  800 
small  systems  in  the  State  Monitorii^ 
Plans  begirming  in  January  2001  (wi^ 
the  small  systems  (or  State)  doing  the 
sampling  and  EPA  conducting  the 
testing  and  reporting).  State  Monitoring 
Plans  (SMPs)  collectively  specify  the 
800  randomly  selected  small  water 
systems  serving  10,000  or  fewer  persons 
and  constitute  the  national 
representative  sample  of  small  systems. 
The  SMPs  also  collectively  specify  120 
randomly  selected  large  systems  that 
must  monitor  for  List  2  contaminants, 
beginning  in  January  2002.  A  second 
Screening  Siuvey  for  one  List  2 
microbiological  contaminant 
(Aeromonas)  will  be  performed  in  2003 
by  180  other  small  systems  and  120 
other  large  systems  once  the  final 
method  is  promulgated.  The  delay  of  the 
Screening  Survey  for  the 
microbiological  contaminant  will  allow 
EPA  to  publish  the  new  method  and 
will  allow  time  for  laboratories  to  gain 
experience  with  the  new  method  and 
have  capacity  available  for  large  system 
testing. 

The  rule  establishes  timing  that  will 
allow  monitoring  of  these  List  2 
contaminants  at  small  systems 
concurrently  with  the  List  1, 
Assessment  Monitoring,  contaminants. 
Small  systems  will  monitor  in  2001  for 
List  2  contaminants  ahead  of  large 
systems  in  2002  because  EPA  is  paying 
for  the  small  system  monitoring,  and 
also  plans  to  review  the  performance  of 
the  methods  prior  to  large  system 
monitoring,  which  must  be  paid  for  by 
the  large  systems. 
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Methods  are  still  being  refined  for  the 
remaining  two  List  2  chemical 
contaminants.  If  methods  for  these 
contaminants  are  developed  in  a  timely 
fashion,  they  may  be  added  for 
monitoring  in  a  separate  rule,  probably 
diiring  the  next  UCMR  5-year  regulatory 
cycle. 

As  provided  in  the  September  1999 
rule  (64  FR  50556),  surface  water 
systems  will  monitor  quarterly  for  one 
year,  and  ground  water  systems  will 
monitor  twice  in  one  year  for  List  2 
chemical  contaminants.  Today's  final 
rule  specifies  quarterly  monitoring  for 
microbiological  contaminants  with 
monthly  monitoring  during  the 
vulnerable  (warm)  quarter.  List  1 
Assessment  Monitoring  must  be  done 
within  the  three  years  of  2001  through 
2003,  which  is  intended  to  allow 
coordination  with  the  three-year 
compliance  monitoring  cycle  for 
regulated  contaminants.  The  exceptions 
that  would  involve  Assessment 
Monitoring  beyond  2003  include:  loss  of 
samples  for  any  reason,  necessitating 
another  sampling  event,  or  initiating 
sampling  at  entry  points  to  the 
distribution  system  if  contaminants  are 
fotmd  in  systems  that  conduct  their 
other  compliance  monitoring  at  source 
(raw)  water  sampling  points.  One  of 
these  quarterly  or  senuannual  sampling 
events  must  occur  in  the  most 
vulnerable  period  of  May  through  July, 
or  an  alternate  vulnerable  period 
designated  by  the  State,  to  ensure 
monitoring  of  seasonaUy  elevated 
contaminant  concentrations. 

B.  Systems  Affected  by  This  Rule 

The  focus  of  UCMR  List  2  is  on  the 
occurrence  or  likely  occtirrence  of 


contaminants  in  drinking  water  of 
commiuiity  and  non-transient,  non- 
commxmity  water  systems.  For 
regulatory  purposes,  public  water 
systemsare  categorized  as  "community 
water  systems,"  or  "non-community 
water  systems."  Conununity  water 
systems  are  specifically  defined  as 
"public  water  systems  which  serve  at 
least  15  service  connections  used  by 
yeeu'-round  residents  or  regiUarly  serve 
at  least  25  year  round  residents"  (40 
CFR  141.2).  A  "non-community  water 
system"  means  any  other  public  water 
system.  Non-community  water  systems 
include  non-transient  non-community 
water  systems  and  transient  non- 
commimity  water  systems.  Non- 
transient  non-community  systems  are 
those  that  regularly  serve  at  least  25  of 
the  same  persons  over  six  months  per 
year  (e.g.,  schools,  industrial  buildings). 
Transient  systems  are  all  other  non- 
community  systems,  which  typically 
serve  a  transient  population  such  as 
restaurants  or  hotels.  As  explained  in 
the  September  1999  UCMR.  EPA  is 
excluding  transient  water  systems  from 
monitoring  for  unregulated 
contaminants,  including  those  on  List  2. 
The  results  from  the  small  community 
and  non-transient  non-community 
systems  can  be  extrapolated  to  the 
transient  non-community  systems,  if 
needed. 

With  respect  to  size,  about  2,800  large 
systems  (defined  here  as  those  serving 
more  than  10,000  persons)  provide 
drinking  water  to  about  80  percent  of 
the  U.S.  population  that  is  served  by 
public  water  systems.  The  SDWA  does 
not  provide  for  EPA  funding  of  this 
monitoring.  Under  the  UCMR  program. 


all  large  systems  are  required  to  monitor 
for  List  1  unregulated  contaminants. 
Only  a  representative  sample  of  systems 
serving  10,000  persons  or  fewer  can  be 
required  to  monitor  for  unregulated 
contaminants.  SDWA  authorizes  EPA  to 
pay  for  the  reasonable  testing  costs  for 
the  national  representative  sample  of 
small  systems. 

As  described  in  the  September  17, 
1999,  Federal  Register  (64  FR  50556), 
EPA  has  selected  300  large  and  small 
systems  from  the  systems  required  to 
conduct  Assessment  Monitoring  for  List 
1  to  participate  in  the  monitoring  for 
List  2  contaminants.  The  300  systems 
were  divided  as  follows:  120  large 
systems  serving  more  than  10,000 
persons  and  180  small  systems  serving 
10,000  or  fewer  persons.  These 
allocations  were  approximately 
subdivided  as  follows:  For  the  large 
systems,  60  systems  were  selected  from 
systems  serving  more  than  50,000 
persons  and  60  were  from  systems 
serving  from  10,001  to  50,000  persons. 
For  the  small  systems,  60  systems  were 
selected  from  each  of  the  following 
service  size  categories:  25  to  500 
persons,  501  to  3,300  persons,  and  3,301 
to  10,000  persons.  These  systems  were 
further  allocated  by  water  source  type 
and  were  randomly  selected  from  the 
systems  required  to  conduct  Assessment 
Monitoring  for  List  1  contaminants.  The 
final  systems  selected  are  identified  in 
the  final  State  Monitoring  Plans  that 
EPA  is  sending  to  the  States.  The  final 
allocations  may  vary  from  these 
numbers  based  on  the  State  Monitoring 
Plan  review  and  final  system  selection. 


Table  2.— Status  of  Analytical  Methods  for  Chemical  Contaminants  on  the  UCMR  (1999)  List 


UCMR  (1999) 

List  1— Chemical  Contaminant: 
2,4-dlnitrotoluene  

2,6-dinitrotoluene  

4,4-DDE 

Acetochlor 

DCPA  dl  acid  degradate 

DCPA  mono  acid  degradate 

EPTC  r. 

Motinate  

MTBE 


CAS# 


121-14-2 

606-20-2 
72-55-9 


34256-82-1 
2136-79-0 


887-54-7 

759-94-4 
2212-67-1 
1634-04^ 


Availability  of  analytical  mettrads 


EPA  Method  525.2 

EPA  Method  525.2  

EPA  Method  508,  EPA  Method  508.1, 

EPA  Method  525.2,  D5812-96,  AOAC 

990.06. 

EPA  Method  525.2  

EPA  Method  515.1,  EPA  Method  515.2, 

EPA     Method     515.3,     EPA     Method 

515.4.  D5317-93,  AOAC  992.32. 
EPA  Method  515.1,  EPA  Method  515.2, 

EPA     Method     515.3,     EPA     Method 

515.4,  D5317-93,  AOAC  992.32. 
EPA  Method  507,   EPA  Method  525.2, 

D5475-93,  AOAC  991.07. 
EPA  Method  507,   EPA  Method  525.2, 

D5475-93,  AOAC  991.07. 
EPA  Method  502.2,  EPA  Method  524.2, 

D5790-95,       SM6210D,       SM6200B. 

SM6200C. 


Status  of  availability 


Methods  is  adequate  for  List  1  moni- 
toring. 

Method  is  adequate  for  List  1  monitoring. 

Methods  are  adequate  for  List  1  moni- 
toring. 

Method  is  adequate  for  List  1  monitoring. 
Methods  are  adequate  for  List  1   moni- 
toring. 

MettKxls  are  adequate  for  List  1  moni- 
toring. 

Methods  are  adequate  for  List  1  moni- 
toring. 

MettKXJs  are  adequate  for  List  1  moni- 
toring. 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2279 


Table  2.— Status  of  Analytical  Methods  for  Chemical  Contaminants  on  the  UCMR  (1999)  List— Continued 


Nitrobenzene 

Perchlorate  ... 
Tert)acil  


UCMR  (1999) 

List  2 — Chemical  Contaminant 
1 ,2-diphenythydrazine 


2,4,6-trichlorophenol 
2,4-dichlorophenol  ... 

2,4-dinitrophenol  

2-methy(-phenol  


Alachlor  ESA  and  degradation   by- 
products of  acetanilide  pesticides. 
Diazinon 

Disulfoton  

Diuron  

Fonofos 

Linuron 

Nitrotienzene 

Prometon  

RDX 

Tertxifos 

UCMR  (1999) 

List  3 — Chemical  Contaminant: 

Polonium-210  (2'oPo)  


Lead-210(2ioPb) 


CAS# 


98-95-3 

14797-73-0 
5902-51-2 


122-66-7 
88-06-2 

120-83-2 
51-28-5 
95^48-7 

333-41-5 

298-04-4 

330-54-1 

944-22-9 

330-55-2 

98-95-3 

161CK18-0 

121-82-4 

13071-79-9 

13981-52-7 
14255-04-0 


Availability  of  analytical  mettiods 


EPA        Method       524.2,        D5790-95, 

SM6210D.  SM62006. 

EPA  Method  314.0  

EPA   Method  507,   EPA  Method  525.2, 

D5475-93,  AOAC  991.07. 


EPA  Method  526 
EPA  Method  528 
EPA  Method  528 
EPA  Method  528 
EPA  Method  528 

Being  refined 

EPA  Method  526 
EPA  Method  526 
EPA  Method  532 
EPA  Method  526 
EPA  Method  532 
EPA  Method  526 
EPA  Method  526 

Being  refined 

EPA  Method  526 


In  development 
In  development 


Status  of  availability 


Methods  are  adequate  for  List  1  moni- 
toring. 

MetfKxJ  is  adequate  for  List  1  moriitoring. 

Methods  are  adequate  for  List  1  moni- 
toring. 


Methods  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Methods  is  adequate  for  List  2  Monitoring 

in  2001 -2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Candidate  for  a  3rd  Screening  Survey,  if 

conducted 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Mettiod  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Method  is  adequate  for  List  2  Monitorir>g 

in  2001-2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001 -2002* 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 
Candidate  for  a  3rd  Screening  Survey,  if 

conducted 
Method  is  adequate  for  List  2  Monitoring 

in  2001-2002* 


Radichemistry  laboratory  capacity  is  lim- 
ited. 

Method  is  time-consuming  ar>d  expen- 
sive. Radiochemlstry  laboratory  capac- 
ity is  limited. 


•Small  systems  selected  for  the  Screening  Survey  One  will  monitor  for  ttiese  contaminants  in  2001,  and  large  systems  selected  for  the 
Screening  Survey  One  will  monitor  in  2002. 

TABLE  3.— Status  of  Analytical  Methods  for  Microbiological  Contaminants  on  the  UCMR  (1999)  List 


Availability  of  Analytical 
Methods 


Status  of  Availability 


UCMR  (1999) 

List  2 — Microbiological  Con- 
taminants: 

Aeromonas 

UCMR  (1999) 

List  3 — Microbiological  Con- 
taminants: 
Cyanobacteria  (blue-green 
algae,  other  freshwater 
algae  and  their  toxins). 

Echoviruses 


Resen/ed 


Methods  available  but  not 
standardized. 


MettKxls  available  but  not 
standardized. 


Method  has  been  proposed.  EPA  expects  to  promulgate  the  method  in  2001 . 


Methods  are  avialaWe  for  counting  cyanotjacteria  tHJt  new,  standardized  meth- 
ods are  needed  for  direct  counts  of  targeted  species  with  filtration  mettvxte 
or  a  counting  chamber.  Standardized  analytical  methods  are  also  needed  to 
detect  ttie  more  important  cyanot>acterial  toxins. 

Echovimses  can  be  cultured  on  BGM  cells  available  and  detected  by  the  ICR 
method  but  require  supplemental  metfKxls  such  as  serological  typing  to  dis- 
tinguish echoviruses  from  other  viruses.  Cost  of  cell  culture  assays  plus 
serotyping  can  be  high.  RT/PCR  methods  are  subject  to  interferences  and 
do  not  demonstrate  infectivity.  Combined  cell  culture  and  PCR.  which  dem- 
onstrates infectivity,  may  be  considered. 
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Table  3.— Status  of.  Analytical  Methods  for  Microbiological  Contaminants  on  the  UCMR  (1999)  List— 

Continued 


Availability  of  Analytical 
Methods 


Status  of  Availability 


Coxsackieviaises 


MetfKxte  available  but  not 
standardized. 


Helicobacter  pytori 


No  suitable  nietfxxJ  cunently 
available. 


Microsporidia 


No  suitable  metfKXl  currently 
available. 


Adenoviruses 


Caliciviruses 


No  surtat}le  method  currently 
avaHabte. 


No  sultat>le  method  currently 
available. 


Group  B  coxsackieviruses  are  easy  to  grow  In  tissue  culture  but  group  A 
coxsackievirus  detection  in  cell  culture  is  variable.  Culturable 
coxsackieviruses  can  be  detected  with  the  ICR  method  but  serologk:al  typing 
is  needed  to  distinguish  coxsackievinjses  from  other  viruses.  RT/PCR  meth- 
ods are  subject  to  interferences  and  do  not  demonstrate  infectivity.  New, 
standardized  mettK>ds  are  needed.  Combined  cell  culture  and  PCR  methods 
may  be  conskJered. 

Helicobacter  pylori  is  diffKult  to  cultivate  because  of  its  stow  growth  rate  and 
the  need  for  a  tow  oxygen  environment.  No  selective  medium  exists  that  will 
discriminate  H.  pylori  from  background  bacteria  A  culture-based  method  that 
demonstrates  viability  is  preferred.  Methods  are  needed  for  selective  growth 
and  klentiftoation.  IMS  has  been  used  to  concentrate  Helicobacter  pylori. 
Methods  using  PCR  atone  have  been  used  but  have  not  been  valklated  t)y 
EPA.  In  gerwral,  PCR  methods  are  not  prefenBd  due  to  interferences  and 
tt)eir  inability  to  demonstrate  viability.  A  combined  cultural  and  molecular 
mettKxJ  may  be  considered. 

No  mettxxte  are  available  for  the  monitoring  of  tfie  two  species  of  human 
mkirosporidia  whtoh  may  have  a  watertxjme  route  of  transmisston 
[Enterocytozoon  t>ienuesi  and  Er)cephalitozoon  (fomierty  Septata) 
intestinalis].  Spores  could  possibly  be  detected  by  methods  similar  to  those 
being  devekjped  for  Cryptosporidium  parvum.  Potential  methods  may  utilize 
water  filtratkxi,  dean-up  with  IMS,  and  detectton  using  mtoroscopy  with  ei- 
tfter  fluorescent  antibody  or  ger>e  probe  procedures.  Provkted  that  proce- 
dures are  valkjated  by  EPA,  reverse-transcriptase  (RT>-PCR  techniques 
may  be  conskJered  for  monitoring,  although  PCR  metfiods  in  general  are  not 
preferred  at  this  time  due  to  interferences  and  their  inability  to  demonstrate 
viability.  Due  to  the  small  size  of  mtorosporkJa,  problems  coukJ  be  encoun- 
tered during  filtratton. 

Adenoviruses  serotypes  1  to  39  and  42  to  47  can  be  grown  in  tissue  culture 
but  enteric  aderwviruses  40  to  41  are  difftoult  to  grow.  Several  selective  tis- 
sue culture  mettKXJs  arxj  detectton  metfK>ds  have  been  reported.  A  selective, 
starKlardized  method  is  needed  for  monitoring.  PCR  metfxids  are  not  pre- 
ferred, as  tt)ey  are  subject  to  interferences  arKJ  do  not  denxmstrate  infec- 
tivity. A  combined  cell  culture  and  PCR  method  may  be  considered. 

No  tissue  culture  mettHxls  exist  for  ttie  two  genogroups  of  cateiviruses  on  ttie 
CCL  (the  Nofwalk-like  and  the  Snow  Mountain-like  agents).  No  sensitive  or 
fully  devetoped  detection  metfiods  exist.  PCR  mettKxte  are  not  preferred,  as 
they  are  sut)ject  to  interferences  and  do  not  demonstrate  infectivity.  A  conv 
bined  ceil  culture  and  PCR  method  may  be  considered  if  a  suitat>le  cell  Une 
is  found. 


C.  Changes  to  the  UCMR  Associated 
With  the  Screening  Survey  for  List  2 
Contaminants 

1.  Description  of  Screening  Surveys  for 
List  2  Contaminants 

The  contaminants  for  which  EPA  is 
promulgating  new  methods  are  listed  in 
§  141.40(a){3),  Table  1,  List  2.  Today's 
rule  activates  the  Screening  Survey 
monitoring  for  these  List  2  contaminants 
for  which  methods  are  being 
promulgated  today.  The  piupose  of  the 
Screening  Survey  is  to  analyze  for 
contaminants  where  the  use  of  newly 
developed,  non-routine  analytical 
methods  are  required.  The  Screening 
Survey  approach  will  allow  EPA  to 
maximize  scientifically-defensible 
occurrence  data  for  emerging 
contaminants  of  concern  more  quickly 
than  could  be  obtained  through  a  more 
standard  unregulated  contaminant 
monitoring  effort.  The  Screening  Survey 


will,  for  example,  be  useful  in 
addressing  questions  concerning 
whether  a  contaminant  of  concern  is  in 
fact  occurring  in  drinking  water  and  the 
range  of  concentrations  of  that 
occurrence.  The  Screening  Survey  is 
also  intended  to  allow  EPA  to  screen 
contaminants  to  see  if  they  occur  at  high 
enough  firequencies  or  at  concentrations 
that  justify  inclusion  in  future 
unregulated  contaminant  Assessment 
Monitoring  or  at  sufBciently  low 
frequencies  so  that  they  do  not  require 
further  monitoring  or  regulation. 

Under  today's  rule,  the  Screening 
Survey  for  List  2  contaminants  will  be 
implemented  in  two  parts:  Screening 
Survey  One  for  chemical  contaminants 
in  2001  at  selected  small  systems  and 
2002  at  selected  large  systems,  and 
Screening  Sxmrey  Two  for  Aeromonas,  a 
microbiological  contaminant,  in  2003  at 
selected  small  and  large  systems. 


The  contaminants  in  UCMR  (1999) 
List  2  will  be  monitored,  as  part  of  a 
Screening  Survey,  by  a  smaller, 
statistically  selected  sample  of  300 
systems  which  represent  all  (large  and 
small)  community  and  non-transient 
non-community  water  systems.  As  in 
Assessment  Monitoring  for  List  1 
contaminants,  public  water  systems 
serve  as  a  surrogate  for  the  population 
potentially  affected,  and  are  a  more 
efficient  way  to  develop  a  sampling 
approach  to  estimate  exposiue  to 
contaminants.  These  systems  have  been 
selected  using  a  random  number 
generator.  As  discussed  in  the  proposal, 
EPA  will  use  the  data  from  the 
Screening  Survey  as  an  initial 
assessment  of  occiurence  to  determine 
whether:  (1)  More  extensive  monitoring 
of  a  contaminant  is  warranted  (e.g.,  in 
the  next  round  of  Assessment 
Monitoring)  to  determine  the  need  for 
future  regulation;  (2)  a  contaminant 
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should  be  eliminated  from  further 
consideration  for  regulation;  or,  (3) 
under  circumstances  of  wide-spread 
occurrence,  a  contaminant  should  be 
moved  directly  into  consideration  for 
regulatory  development.  EPA  will,  of 
course,  evaluate  other  factors  and  not 
just  this  measure  of  occurrence  before 
deciding  to  regulate  a  contaminant. 

EPA  will  pay  for  the  shipping,  testing, 
and  reporting  for  the  Screening  Survey 
for  systems  serving  10,000  or  fewer 
persons.  Systems  serving  10,000  or 
fewer  persons  will  be  responsible  for 
sample  collection  and  preparing  the 
samples  for  shipment.  EPA  will  pay  for 


the  shipping  of  these  samples  to  an 
EPA-designated  laboratory  for  testing 
and  for  reporting  of  monitoring  results 
to  EPA,  with  a  copy  to  the  State.  Large 
systems,  those  serving  more  than  10,000 
persons,  must  arrange  and  pay  for  the 
monitoring,  shipping,  testing,  and 
reporting  of  results. 

2.  Contaminants  and  Analytical 
Methods 

In  today's  final  rule,  EPA  establishes 
the  use  of  three  new  EPA  methods  for 
the  monitoring  of  13  chemical 
contaminants  on  List  2.  These 
contaminants  and  methods  are  listed  in 


Table  2.  In  addition,  EPA  has  added 
nitrobenzene  to  List  2.  Methods  for  two 
chemical  contaminants  alachlor  ESA 
and  RDX  are  still  being  refined  and 
remain  reserved  on  List  2.  EPA  has 
moved  poloniiun-210  to  List  3.  Finally, 
Aeromonas  remains  reserved  for  List  2 
monitoring  (see  Table  3).  Other 
pertinent  information  is  listed  on  Table 
4  related  to  the  detection  and 
quantitation  for  the  13  contaminants  to 
be  monitored  from  List  2.  The  status  of 
the  contaminants  and  methods  are 
discussed  in  further  detail  in  this 
section. 


Table  4.— Detection  and  Quantitation  for  List  2  Contaminants 


i^fOntaminant: 

2-methylphenol  

2,4,6-trichtorophenol  

2,4-dtohtorophenol  

2,4-dinitrophenol  

1 ,2  diphenylhydrazine 

Diazinon  

Disulfoton  

Fonofos 

Prometon 

Tertxifos 

Nitrobenzene 

Linuron  

Diuron  

Alachlor  ESA  and  other  acetanilkJe  pesttoide  degradates 

RDX  

Microbiologtoal  Contaminant: 

Aeromonas 


Detectton  limit 


0.03  ng/L  ... 
0.05  ^g/L  ... 
0.03  ^g/L  ... 

0.3  ng/L 

0.03  VlQIL  ... 
0.02  ng/L  ... 
0.02  ^g/L  ... 
0.02  ng/L  ... 
0.04  ng/L  ... 
0.02  ng/L  ... 
0.01  ugA. ... 
0.07  ng/L  ... 

0.1  ^g/L 

Reserved" 
Reserved" 

Reserved" 


Final  MRL' 


1ng/L 
1  jig/l 
1  tig/L 
5ng/L 
O.S^g/L 
0.5^g/L 
0.5  Mg/L 
0.5ng/L 

0.5H9A. 
0.5^9/L 
0.5»ig/L 
1  KgA. 
1  ngn. 
Reserved" 
Reserved  " 

Reserved" 


•Minimum  Reporting  Level  based  upon  precision  and  accuracy  data  derived  during  methods  development  and  verified  in  second  laboratory 
yalklatton.  • 

•» To  be  determined. 


a.  New  Methods  for  Use  in  Screening 
Survey  One 

This  section  includes  summaries  of 
the  three  analytical  methods  for  use  for 
the  chemicals  included  in  the  Screening 
Survey  in  2001  and  2002.  Tables  2  and 
3  list  the  contaminants  and  new 
methods.  The  details  of  these  methods 
and  the  results  of  their  peer  reviews  are 
dociunented  in  Water  Docket  W-00-01. 

(i)  Summary  of  EPA  Method  532.0: 
Determination  ofPhenylurea 
Compounds  in  Drinking  Water  by  Solid 
Phase  Extraction  and  High  Performance 
Liquid  Chromatography  with  Ultraviolet 
Detection.  Today,  EPA  establishes  the 
use  of  EPA  Method  532.0  to  analyze  for 
diiuon  and  linuron.  Under  this  method, 
a  500  milliliter  volume  of  water  is 
extracted  on  a  chemically  bonded  C  '* 
cartridge  or  disk,  extracted  with  a  small 
amount  of  methanol,  and  the  resulting 
extract  injected  into  a  high  performance 
liquid  chromatographic  (HPLC)  system 
equipped  with  a  C  "*  column  and  a  UV 
detector.  All  positive  results  are 


confirmed  using  a  second,  dissimilar 
HPLC  column. 

•  Refinements  from  Previous 
Methods.  While  linuron  and  diuron  are 
included  in  the  scope  of  NPS  Method  4 
(LLE/HPLC/UV)  and  EPA  Method  553 
(SPE/HPLC/MS),  these  methods  were 
determined  to  be  inappropriate  for  this 
monitoring.  NPS  Method  4  uses 
mercuric  chloride  for  biological 
stabilization,  does  not  contain  any 
reagents  to  reduce  disinfectant 
residuals,  and  requires  the  extraction  of 
1  liter  water  samples  with  180  mL  of 
methylene  chloride.  EPA  Method  553 
does  not  include  biological  stabilization, 
and  requires  the  use  of  a  HPLC/MS 
equipped  with  a  particle  beam  interface. 
EPA  Method  532,  copper  sulfate  is  used 
to  biologically  stabilize  samples,  rather 
than  the  toxic  compound  merciuic 
chloride,  solid  phase  extraction  of  500 
mL  samples,  rather  than  extracting  one 
liter  samples  with  methylene  chloride 
results  in  a  significant  reduction  of 
solvent.  In  addition,  analysis  is 
conducted  by  performing  separation  and 


detection  using  more  commonly 
available  HPLC/UV  instrumentation, 
rather  than  particle  beam  interfaces 
which  are  no  longer  manufactured. 

(ii)  Summary  of  EPA  Method  528: 
Determination  of  Phenols  in  Drinking 
Water  by  Solid  Phase  Extraction  and 
Capillary  Column  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS).  Under  this 
final  regulation,  EPA  requires  the  use  of 
EPA  Method  528  to  analyze  for  2- 
methyl-phenol,  2,4,6-trichlorophenol, 
2,4-dichlorophenol,  and  2,4- 
dinitrophenol.  Under  this  method,  a  1 
liter  water  sample  is  extracted  on  a  solid 
phase  extraction  cartridge  containing 
0.5  grams  of  a  modified  polystyrene 
divinyl  benzene  solid  phase  which  is 
eluted  with  a  small  amount  of 
methylene  chloride.  The  resulting 
extract  is  then  analyzed  using  a 
capillary  column  equipped  with  GC/ 
MS. 

•  Refinements  from  Previous 
Methods.  EPA  Method  552  lists  2,4- 
dichlorophenol  and  2,4.6- 
trichlorophenol  as  an  analyte;  however. 


2282 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


under  the  conditions  specified,  the 
analytes  interfere  with  one  another. 
Other  methods  evaluated  required  the 
use  of  techniques  that  are  no  longer 
used  in  modem  laboratories  such  as 
large  volume  solvent  extraction,  acid, 
base/neutral  fractionation,  and  were 
developed  for  packed  column 
chromatography.  In  addition,  no 
documentation  of  either  aqueous  or 
extract  analyte  stability  was  available. 

hx  EPA  Method  528,  sample 
extractions  are  performed  using  solid 
phase  extraction  without  fractionation, 
capillary  coliunn  separation  without  the 
need  to  derivatize  the  analytes,  and  uses 
mass  spectrometry  to  reduce  false 
positives.  Samples  are  biologically 
preserved  through  acidification  and 
disinfectant  residuals  are  reduced  with 
sodium  sulfite. 

(iii)  Summary  of  EPA  Method  526: 
Determination  of  Selected  Semivolatile 
Organic  Compounds  in  Drinking  Water 
by  Solid  Phase  Extraction  and  Ckipillaiy 
Column  GC/MS.  Under  this  final 
regulation.  EPA  requires  the  use  of  EPA 
Method  526  to  analyze  for  1,2- 
diphenylhydrazine,  diazinon, 
disidfoton,  fonofos,  prometon, 
nitrobenzene,  and  terbufos.  Under  this 
method,  a  1  liter  sample  is  extracted  on 
a  chemically  bonded  styrene  divinyl 
benzene  organic  phase  cartridge  or  disk. 
The  cartridge  or  disk  is  eluted  with 
small  quantities  of  ethyl  acetate 
followed  by  methylene  chloride.  The 
resulting  extract  is  then  analyzed  on  a 
capillanr  column  equipped  GC/MS. 

•  Refinements  from  Previous 
Methods.  While  several  of  the  analytes 
included  in  EPA  Method  526  are  also 
listed  as  analytes  in  EPA  Method  507, 
EPA  Method  508,  EPA  Method  525.2 
and  other  methods,  acc\irate  and  precise 
measurement  of  these  analytes  in  stored 
samples  is  not  achieved,  because  of 
extremely  rapid  aqueous  degradation  of 
these  analytes.  Literature  searches  and 
data  collected  during  methods 
development  of  EPA  Method  526 
demonstrated  that  many  of  these 
anal)rtes  are  subject  to  both  acid  and 
base  catalyzed  hydrolysis  and  that  this 
hydrolysis  is  also  catalyzed  by  the 
presence  of  metals.  These  compounds 
are  also  subject  to  biological  degradation 
in  stored  samples,  and  degradation  by 
free  chlorine.  In  EPA  Method  526, 
reagents  are  added  to  all  samples  to 
stabilize  the  analytes.  This  includes  a 
buffer  to  neutralize  pH,  EDTA  to 
complex  metals,  a  biocide  to  stabilize 
analytes  against  biological  degradation, 
and  a  reagent  to  reduce  disinfectant 
residuals.  Using  these  reagents,  analyte 
stability  has  been  demonstrated.  In 
addition,  all  of  these  reagents  can  be 
added  to  the  sample  bottles  prior  to 


their  shipment  to  the  sample  collection 
site. 

(iv)  Peer  Review.  EPA  conducted  peer 
reviews  of  the  analytical  methods  made 
fined  today.  The  peer  reviews  were 
conducted  both  within  EPA  and  by 
personnel  from  Montgomery  Watson 
Laboratories,  Philadelphia  Suburban 
Water  Company,  and  the  American 
Water  Works  Service  Company. 
Summaries  of  these  reviews  and  EPA 
responses  to  them  are  available  at  the 
Water  Docket  (MC  4101),  U.S.  EPA,  401 
M  Street,  SW,  Washington  DC  20460, 
Docket  number  W-00-01. 

(v)  Laboratory  Approval  and 
Certification.  Laboratories  currently 
certified  to  conduct  drinking  water 
compliance  monitoring  using  EPA 
Method  525.2  are  automatically 
approved  to  conduct  UCMR  anialysis " 
using  EPA  Methods  526  and/or  528. 
Laboratories  currently  certified  to 
conduct  drinking  water  compliance 
monitoring  using  EPA  Methods  549.1  or 
549.2,  are  automatically  approved  to 
conduct  UCMR  analysis  using  EPA 
Method  532.  As  noted  earlier,  EPA 
Method  525.2  is  a  solid  phase  extraction 
GC/MS  method  as  are  both  EPA 
Methods  526  and  528.  EPA  Methods 
549.1  and  549.2  are  solid  phase 
extraction  HPLC  methods  as  is  EPA 
Method  532.  Using  this  system  of 
laboratory  approval  for  the  UCMR 
ensures  that  the  laboratories  that 
perform  these  analysis  are  currently 
certified  to  perform  compliance 
monitoring  with  methods  th^t  use  the 
same  technologies  as  those  incorporated 
in  the  UCMR  methods,  while  providing 
PWSs  with  the  widest  possible  soiuce  of 
approved  laboratories. 

For  small  systems,  EPA  conducted  a 
competitive  solicitation  to  select 
laboratories  to  analyze  for  List  2 
contaminants  under  contract  to  EPA.  All 
small  system  shipping  and  analysis 
costs  will  be  paid  by  EPA. 

b.  Monitoring  Nitrobenzene  at  Low- 
Level  in  Screening  Survey  One 

One  comment  was  received  on  the 
proposed  rule  concerning  the 
monitoring  of  nitrobenzene  in  both  the 
Assessment  and  Screening  phases  of  the 
UCMR.  The  commentor  questioned 
EPA's  retention  of  a  much  less  sensitive 
analytical  method  to  test  for 
nitrobenzene  under  the  initial 
Assessment  Monitoring,  when 
nitrobenzene  will  be  measured  by  a 
method  that  is  100  times  more  sensitive 
during  the  Screening  (List  2) 
Monitoring.  The  commentor  added  that 
restricting  nitrobenzene  to  List  2 
contaminant  monitoring  avoids  a 
redimdant  and  costly  element  in 
Assessment  Monitoring,  while 


providing  a  statistically  significant 
estimation  of  occurrence  that  could,  if 
warranted,  trigger  more  comprehensive 
monitoring. 

EPA  believes  that  nitrobenzene  can  be 
reliably  and  accurately  measured  at 
concentrations  above  10  ^g/L  using  the 
piu^e  and  trap  GC/MS  methods 
approved  for  use  in  the  Assessment 
Monitoring  phase  of  the  UCMR.  Even 
though  currently  available  preliminary 
health  effects  information  suggests  that 
nitrobenzene  may  be  of  concern  at 
concentrations  lower  than  can  be 
reliably  measured  using  purge  and  trap 
GC/MS  methods,  nitrobenzene  was 
nonetheless  included  in  the  monitoring 
required  under  Assessment  Monitoring 
since  methods  reliably  measuring 
nitrobenzene  at  lower  concentrations 
were  not  then  available.  In  addition, 
since  the  same  purge  and  trap  GC/MS 
methods  were  being  approved  of  the 
analyses  of  other  compoimds  in  the 
assessment  phase  of  the  UCMR 
monitoring,  monitoring  for  nitrobenzene 
using  these  methods  could  be 
accomplished  at  very  little  additional 
cost  to  the  regulated  utilities.  States,  or 
EPA.  Therefore,  EPA  felt  it  was  prudent 
to  require  this  monitoring  to  obtain 
valid  national  occurrence  data  for  this 
compound. 

Since  health  effects  information  under 
current  review  indicates  that 
nitrobenzene  may  be  of  concern  at 
concentrations  lower  than  that 
measiu^d  under  Assessment 
Monitoring,  EPA  also  included 
nitrobenzene  in  the  list  of  compoimds 
for  which  additional  methods 
development  was  required  (List  2 
compounds).  The  analytical  method 
(EPA  Method  526)  developed  for  the 
analyses  of  diazinon,  disidfoton, 
fonofos,  1,2-diphenylhydrazine,  and 
prometon  can  also  reliably  measure 
nitrobenzene  at  considerably  lower 
concentrations  than  can  the  purge  and 
trap  methods  approved  for  the  analyses 
of  nitrobenzene  under  Assessment 
Monitoring.  EPA  Method  526  was  not 
available  at  the  time  that  methods  were 
approved  for  the  Assessment.  Therefore, 
EPA  is  retaining  the  required 
monitoring  for  nitrobenzene  in  the 
Assessment  Monitoring  phase  of  the 
UCMR  using  the  previously  approved 
purge  and  trap  GC/MS  methods  to 
collect  national  monitoring  data,  but  it 
is  also  requiring  monitoring  for 
nitrobenzene  in  this  Screening  Survey 
phase  of  the  UCMR  using  EPA  Method 
526.  This  will  permit  the  Agency  to 
obtain  substantial  amounts  of 
occiurence  data  for  nitrobenzene  at 
concentrations  above  10  ug/L  through 
UCMR  assessment  monitoring  and  a 
statistically  significant  estimate  of 
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nitrobenzene  at  much  lower 
concentrations  with  the  Screening 
Survey  monitoring,  and  yet  not  impose 
additional  substantial  cost  burdens  on 
affected  entities.  Including  nitrobenzene 
under  both  Assessment  Monitoring  and 
the  Screening  Survey  may  also 
eliminate  the  need  for  futiu«  UCMR 
monitoring  of  nitrobenzene. 

c.  Monitoring  of  Aemmonas  in 
Screening  Survey  Two 

Under  today's  action,  EPA  is 
approving  the  proposed  monitoring  plan 
for  Aeromonas  as  part  of  Screening 
Survey  Two,  to  be  conducted  by  180 
small  systems  and  120  large  systems 
beginning  in  2003.  Many  of  the  options 
for  monitoring  Aeromonas  were 
discussed  in  the  proposed  rule 
published  on  September  13,  2000  (65  FR 
55362).  As  part  of  this  final  rule,  EPA 
is  reserving  the  method  for  Aeromonas, 
and  expects  to  promulgate  EPA  Method 
1605  in  2001  (briefly  summarized 
below)  for  monitoring  Aeromonas  for 
Screening  Survey  Two. 

Analytical  Method.  The  proposed 
Aeromonas  spp.  method  in  the 
proposed  rule  forj^ist  2  monitoring  was 
EPA  Method  1605,  which  is  a 
membrane  filter  assay  based  on  the 
ampicillin-dextrin  agar  (ADA)  method 
of  Havelaar  et  al.  (1987),  with  two 
additional  tests  for  confirmation: 
cytochrome  oxidase  and  trehalose 
fermentation.  Proposed  EPA  Method 
1605,  "Determination  of  Aeromonas  in 
Water",  is  currently  available  on-line  at 
h  ttp://www.EPA  .gov/nerlcwww/ 
1605sp00.pdf  or  by  contacting  the  Safe 
Drinking  Water  Hotline  at  (800)  426- 
4791;  however,  the  final  approval  of  the 
method  and  minimima  reporting  level 
will  be  reserved  xmtil  promulgated  in  a 
subsequent  method  update  rule.  This 
proposed  method  identifies  Aeromonas 
to  the  genus  level  and  detects  A. 
hydrophila  and  a  majority  of  the  other 
aeromonad  species.  Laboratories 
wishing  to  analyze  samples  for 
Aeromonas  for  the  UCMR  must  use  the 
final  approved  EPA  Method  1605  after 
it  is  promulgated.  Aeromonas  analyses 
must  be  performed  by  laboratories 
certified  under  §  141.28  for  compliance 
analysis  of  coliform  indicator  bacteria 
using  an  EPA  approved  membrane 
filtration  procedure.  Because  of 
differences  between  Method  1605  and 
existing  membrane  filtration  methods, 
laboratories  performing  EPA  Method 
1605  must  also  participate  in 
performance  testing  (PT)  studies  to  be 
conducted  by  EPA.  EPA  received  five 
comments  regarding  performance 
testing  (PT)  for  Aeromonas.  EPA  has 
decided  once  the  method  is  published 
as  final,  to  require  laboratories  that 


analyze  samples  for  Aeromonas  to 
participate  in  a  PT  program. 
Laboratories  wishing  to  participate  in 
the  Aeromonas  PT  program  and  be 
approved  must  submit  a  "request  to 
participate"  letter  to  EPA.  EPA  has 
established  a  tentative  time  of  late  2001 
and  early  2002  by  which  to  receive  the 
"request  to  participate"  letter, 
contingent  on  the  publication  of  the 
final  Aeromonas  method.  EPA  will 
publish  further  information  on  the 
Aeromonas  PT  program  for  potential 
participants  at  the  time  it  promulgates 
the  final  method.  Any  interested 
laboratory  which  does  not  apply  for 
participation  or  fails  to  successfully 
.pass  the  initial  PT  study  but  still  wishes 
to  support  this  monitoring,  will  need  to 
submit  a  request  letter  at  a  later  time 
that  will  be  specified  with  the 
promulgation  of  the  final  method  to  be 
eligible  for  the  second  or  third  PT  study. 
Upon  completion  of  the  Aeromonas  PT 
Program,  EPA  will  provide  each 
successful  laboratory  with  an  approval 
letter  identifying  the  laboratory  by  name 
and  the  approval  date.  This  letter  may 
then  be  presented  to  any  Public  Water 
System  (PWS)  as  evidence  of  laboratory 
approval  for  Aeromonas  analysis 
supporting  the  UCMR.  Laboratory 
approval  is  contingent  upon  the 
laboratory  maintaining  certification  to 
perform  drinking  water  compliance 
monitoring  using  an  approved  coliform 
membrane  filtration  method. 

EPA  Method  1605  identifies 
Aeromonas  to  the  genus  level,  but  does 
not  distinguish  between  pathogenic  and 
nonpathogenic  types.  To  obtain 
additional  information  on  Aeromonas 
strains  detected  with  Method  1605, 
isolates  from  the  ADA  plates  will  be 
tested  for  taxonomic  characteristics  that 
are  associated  with  pathogenic  clinical 
isolates  in  follow-up  tests  conducted  by 
EPA  or  an  EPA  contractor.  EPA  will  do 
these  additional  analyses  for  small  and 
large  systems  that  have  confirmed 
positive  colonies  of  Aeromonas  (see 
proposed  §  141.40(a)(3),  Table  1,  List  2. 
footnote  j).  Confirmed  Aeromonas 
colonies  must  be  archived  by  analytical 
laboratories  performing  Method  1605, 
and  shipped  to  EPA.  The  Agency  will 
arrange  to  have  additional  analyses 
done  on  isolates  to  determine  the 
hybridization  groups  that  are  associated 
with  pathogenic  forms. 

Analytical  Method  for  Determining 
Hybridization  Groups.  The  phenotypic 
method  described  by  Abbott  et  al., 
(1992)  will  be  used  to  identify  the 
hybridization  group  of  each  isolate. 
These  investigators  described  a  group  of 
biochemical  tests  that  were  able  to  place 
132  of  133  Aeromonas  isolates  in  the 
correct  hybridization  group.  The  use  of 


biochemical  tests  to  determine 
hybridization  groups  of  Aeromonas  is 
well  established  (Borrell  et  al.,  1998, 
Altwegg  et  al.,  1990  and  others).  EPA 
may  also  use  restriction  fragment  length 
polymorphism  (RFLP)  for  hybridization 
group  identification. 

Sampling  Times  and  Locations.  As 
included  in  EPA's  proposal  at    ' 
§  141.40(a)(5)(ii)(B).  Table  3,  Monitoring 
Frequency  by  Contaminant  and  Water 
Source  Types,  EPA  is  requiring,  once 
the  method  is  promulgated  as  final,  that 
systems  monitoring  for  Aeromonas 
under  Screening  Survey  Two  sample  six 
times  during  the  year,  once  per  quarter 
during  the  cooler  seasons  and  once  p>er 
month  during  the  warmest  (vulnerable) 
quarter,  uidess  the  EPA  or  the  State 
designates  a  different  vulnerable  period. 
This  results  in  one  of  three  sampling 
schemes:  (1)  January,  April,  July, 
August,  September,  and  October,  (2) 
February,  May,  July,  August,  September, 
and  November,  or  (3)  March,  Jime,  July, 
August,  September,  and  December, 
unless  the  EPA  or  State  designates  a 
different  viUnerable  period.  Public 
comments  received  asked  for  an  option 
for  greater  flexibility  in  setting  the 
sampling  schedule  for  the  warmest 
(vulnerable)  month.  These  sampling 
times  have  been  revised  in  response  to 
comments  received.  At  each  sample 
time,  three  samples  must  be  taken  from 
the  distribution  system  owned  or 
controlled  by  the  PWS  selected  to 
monitoj.  In  response  to  public 
comments,  consecutive  systems  are  no 
longer  included  for  this  monitoring  in 
the  distribution  system  for  Aeromonas. 
Sampling  locations  must  include  one 
midpoint  in  the  distribution  system 
where  the  disinfectant  residual  will  be 
expected  to  be  typical  for  the  system 
(midpoint,  or  KG),  as  defined  in  the 
Ride),  and  two  other  points:  One  of 
maximum  retention  time  and  one  where 
the  disinfectant  residual  will  have 
typically  declined  (point  of  maximum 
residence,  or  MR,  and  location  of  lowest 
disinfectant  residual  or  LD,  respectively, 
as  defined  in  the  Rule).  Each  sample 
analyzed  for  Aeromonas  will  be 
considered  to  be  an  individual  data 
point  and  will  not  be  averaged  with 
values  determined  for  other  samples. 

Sites  selected  for  Aeromonas  samples 
may  utilize  locations  identified  for 
certain  other  contaminants  which  may 
occur  under  similar  conditions  to  those 
described  for  Aeromonas.  Sampling  for 
coliform  indicator  bacteria,  which 
includes  midpoint  samples,  is  described 
in  40  CFR  141.21.  Compliance 
monitoring  samples  for  coliform 
bacteria  are  taken  from  a  variety  of 
locations  through  the  distribution 
system.  Some  of  these  samples  are  frtim 
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locations  where  the  disinfectant 
residual  is  representative  of  the 
distribution  system  and  will  not  have 
significantly  declined.  Locations 
specified  in  the  sample  plan  for 
coliform  bacteria  that  meet  this 
description  may  be  used  for  the 
Aeromonas  midpoint  sample. 
Additionally,  a  sample  must  be  taken 
from  a  location  in  the  distribution 
system  where  the  disinfectant  residual 
is  expected  to  be  low,  which  is  similar 
to  total  trihalomethane  (TTHM)  sample 
points.  Sample  locations  for  TTHMs  are 
described  in  63  FR  69468  (1998),  the 
Disinfectants  and  Disinfection 
Byproducts  Rule,  and  40  CFR  141.30. 
These  sample  locations  must  be  at  distal 
parts  of  the  distribution  system  (taking 
care  to  avoid  disinfectant  booster 
stations)  or  dead  ends,  or  locations 
which  had  previously  been  determined 
to  have  the  lowest  disinfectant  residual. 
Ground  water  systems  that  do  not 
disinfect  may  utilize  the  same  distal 
sample  locations  as  those  that  disinfect. 
Additional  information  on  Aemmonas 
occurence  in  relation  to  retention  time 
or  disinfectant  residual  are  given  in 
Havelaar  et  al.,  1990,  Burke  et  al.,  1984, 
Gavriel  et  al.,  1998,  Holmes  and  Nicolls, 
1995.  These  studies  suggest  that 
Aeromonas  is  more  likely  to  occur 
where  the  disinfectant  residual  has 
declined  to  less  than  0.3  mg/L  or  where 
the  residence  time  in  the  distribution 
system  is  longest.  Stelzer  et  al.  (1992) 
foimd  Aeromonas  more  commonly  at 
distances  greater  than  10  km  from  the 
treatment  plant.  Holmes  et  al.  (1996) 
reported  after  growth  of  Aeromonas  in 
part  of  a  distribution  system  where  the 
retention  time  of  treated  water  could 
exceed  72  hours. 

Sample  location  descriptions  for  large 
distribution  systems  may  not  be 
applicable  for  small  systems  (or  ground 
water  systems  that  do  not  disinfect).  In 
the  event  that  the  midpoint  and  distal 
or  low  disinfectant  residual  sample 
locations  described  for  larger  systems  do 
not  apply,  small  systems  may  use  a 
coliform  sample  locatipn,  and  two 
samples  at  the  farthest  point(s)  fit)m  the 
source  water  intake. 

Water  Quality  Parameters  Required 
for  Aeromonas  Samples.  The  water 
quality  parameters  identified  in 
§  141.40(a)(4)(i)(B).  Table  2.  Water 
Quality  Parameters  to  be  Monitored 
with  UCMR  Contaminants,  must  be 
analyzed  and  reported  for  the 
microbiological  contaminant  on  List  2, 
Aeromonas,  once  its  analytical  method 
is  final  and  ready  for  use.  These 
parameters  include  water  pH,  turbidity, 
temperatiire,  and  free  and  total 
disinfectant  residual. 


d.  Exclusion  of  RDX,  and  Alachlor  ESA 
and  Other  Acetanilide  Pesticide 
Degradation  Products  From  Monitoring 
Under  Screening  Survey  at  This  Time 

Not  all  of  the  contaminants  included 
in  the  UCMR  (1999)  List  2  in  the  final 
UCMR  Rule  (64  FR  50556)  are  activated 
for  Screening  Siuvey  monitoring  by  this 
rule.  In  the  proposal  for  this  final  rule, 
EPA  identified  many  important  issues, 
including  the  development  of 
appropriate  analytical  methods,  that 
must  be  resolved  before  monitoring  can 
be  conducted  for  RDX  and  Alachlor 
ESA.  The  public  conunents  that  were 
received  supported  the  reserve  status  for 
these  methods  and  contaminants  at  this 
time.  The  methods  for  these 
contaminants  (as  well  as  all  the  List  3 
contaminants  identified  in  the 
September  1999  Revisions  to  the  UCMR) 
are  currently  under  development  and  it 
is  not  certain  when  these  methods  will 
be  completed.  If  these  methods  are  still 
in  development  in  December  2001,  EPA 
will  consider  including  these 
contaminants  in  the  next  five-year  cycle 
of  UCMR,  rather  than  proposing  their 
methods  during  this  first  five-year 
UCMR  cycle. 

e.  Movement  of  Poloniiun-210  From 
UCMR  (1999)  Ust  2  to  UCMR  (1999) 
List3 

With  today's  action,  EPA  is  removing 
the  radionuclide  polonium-210  frtim 
List  2  of  the  UCMR  (1999)  List  and 
moving  it  to  List  3.  As  discussed  in  the 
proposal,  many  issues  still  need  to  be 
addressed  before  monitoring  is  required 
for  this  contaminant.  Public  comments 
supported  moving  polonium-210  to  List 
3.  In  particular,  additional  development 
and  validation  work  is  needed  before 
possible  methods  can  be  used  for 
routine  drinking  water  analysis. 
Fiuthermore,  there  are  laboratory 
capacity  and  capability  concerns,  as  an 
appropriate  method  for  polonium-210 
may  be  very  time  consimiing  and  will 
likely  require  an  experienced  analyst. 
Unlike  RDX  and  alachlor  ESA,  for 
which  analytical  methods  are  available 
but  are  being  refined,  the  methods  for 
polonium-210  are  not  yet  at  a  sufficient 
point  to  be  used  for  drinking  water 
analyses,  let  alone  be  refined  for  routine 
application.  Thus,  for  drinking  water 
analyses,  the  methods  still  require 
development,  peer  review  and  EPA 
approval.  As  a  result,  poloniiun-210  is 
more  appropriately  placed  on  List  3. 
The  movement  of  poloniiun-210  frt>m 
List  2  to  List  3  is  reflected  in 
§  141.40(a)(3),  Tablet,  Ust  3. 


3.  All  List  2  Monitoring  at  Entry  Points 
to  the  Distribution  System 

Today's  action  also  modifies 
§  141.40(a)(7),  which  addresses 
monitoring  for  List  2  contaminants,  to 
clarify  that  all  List  2  monitoring  for 
chemical  contaminants  in  Screening 
Survey  One  must  be  done  at  entry 
points  to  the  distribution  system 
(EPTDS).  Public  comment  supported 
this  approach.  The  only  exception  to 
this  requirement  for  EPTDS  sampling  is 
where  the  EPA  or  State  determines  that 
no  treatment  or  processing  is  in  place 
between  the  source  water  and  the 
EPTDS  that  would  afiiect  measurement 
of  the  contaminants  involved.  Under 
Assessment  Monitoring,  systems  that 
routinely  sample  at  source  (raw)  water 
sampling  points  are  allowed  to  sample 
List  1  contaminants  at  those  points  until 
an  unregulated  chemical  contaminant  is 
found.  After  such  a  detection,  the 
system  must  generally  initiate 
monitoring  at  the  entry  points  to  the 
distribution  system  for  those 
contaminants  detected.  For  monitoring 
for  List  2  contaminants,  however,  EPA 
believes  that  allowing  such  flexibility  in 
sampling  locations  wotHd  jeopardize  the 
consistency  of  the  data  generated  by  the 
Screening  Surveys.  Specifically,  the 
revisions  to  §  141.40(a)(7)  specify  that 
List  2  chemical  contaminant  monitoring 
must  be  at  the  entry  point  to  the 
distribution  system  for  all  systems,  to 
provide  for  consistent  results  nationally. 
In  addition,  EPA  is  specifying  that  List 
2  monitoring  must  be  conducted  over  1 
year  (2001  for  the  first  Screening  Survey 
of  small  systems  and  2002  for  the  first 
Screening  Siuvey  of  large  systems), 
rather  than  any  12  months  over  the  3- 
year  period,  as  with  List  1  Assessment 
Monitoring. 

4.  Implementation 

a.  Coordination  of  Assessment 
Monitoring  and  Screening  Surveys 

While  EPA  has  not  modified  the 
regulation  for  coordination  of 
Assessment  Monitoring  of  List  1  and 
Screening  Surveys  for  List  2,  such 
coordination,  to  the  extent  possible,  is 
an  important  aspect  of  the  UCMR 
'program.  For  small  systems  that  are 
required  to  conduct  both  Assessment 
Monitoring  and  Screening  Survey  One 
for  chemicals  during  2001,  the  timing 
and  location  of  sampling  will  be  the 
same.  The  one  exception  will  occur  for 
systems  that  are  collecting  their 
Assessment  Monitoring  samples  frt)m 
source  (raw)  water  sampling  points. 
Sampling  locations  for  Assessment 
Monitoring  and  Screening  Siuvey  One 
for  chemicals  will  not  coincide  for  these 
systems,  because  aU  Screening  Siuvey 
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One  samples  must  be  collected  from  the 
entry  points  to  the  distribution  system. 
Note  that  not  all  small  systems 
conducting  Assessment  Monitoring  in 
2001  were  selected  for  Screening  Survey 
monitoring,  but  for  those  that  are,  this 
is  clearly  indicated  in  the  UCMR  State 
Monitoring  Plans  for  small  systems.  For 
large  systems  serving  more  than  10,000 
persons,  the  systems  randomly  selected 
for  Screening  Survey  One  must  carry 


out  the  monitoring  for  that  survey  in 
2002. 

Assuming  the  method  to  analyze  for 
Aeromonas  is  published  as  final,  large 
and  small  systems  selected  for  the 
Screening  Survey  Two  for  Aeromonas 
must  monitor  for  that  microorganism  in 
2003.  This  second  Screening  Survey 
does  not  coincide  with  Assessment 
Monitoring  from  the  standpoint  of 
sampling  time  and  location.  However, 
the  monitoring  for  Aeromonas  is  only 


being  conducted  at  300  large  and  small 
systems  in  2003,  which  has  a  limited 
eff^ect  on  the  systems  overall.  This  is  a 
one  time,  one-year  survey,  specific  to 
Aeromonas,  which  is  being  conducted 
with  the  expectation  that  it  will  provide 
a  nationally  consistent  result.  Figure  1 
provides  a  timeline  for  implementation 
of  the  UCMR,  including  the  Screening 
Survey  for  List  2  contaminants. 

BILUNG  CODE  6S60-SO-P 
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Figure  1 

Implementation  Timeline  for  UCMR  (1999): 
Public  Water  Systems 


UCMR  Implementation  Timeline 


2001 


2002 


2003 


2004 


200S 


Large  Systems  (serving  more  than  10,000  people) 


List  1  Assessment  Monitoring  -  All  Large  Systems 

must  monitor  for  one  year  during  this  three-year  period. 
Data  must  be  reported  electronically  to  EPA. 


List  2  Screening 

Survey  Chemicals 

120  randomly 

selected  large 

systems  must 

monitor. 


List  2  Screening 
Survey  Aeromonas 

Second  set  of 
randomly  selected 
120  large  systems 

must  monitor. 


Small  Systems  (serving  10,000  or  fewer  people) 


List  1  Assessment  Monitoring  -  800  Small  Systems 

(statistically  selected)  must  monitor  for  one  year  during 
this  three-year  period,  as  specified  by  the  State  and 
EPA.  Approximately  one-third  monitor  each  year.  EPA 
pays  for  the  costs  of  testing. 


List  2  Screening 
Survey  Chemicals 

180  randomly 

selected  small 

systems  must 

monitor;  subset  of 

systems  doing 
List  1  monitoring 
during  this  year. 


List  2  Screening 
Survey  Aeromonas 

Second  set  of  180 
randomly  selected 
small  systems  must 
monitor;  subset  of 

systems  doing 
List  1  monitoring 
during  this  year. 


Index  Systems 
30  Index  Systems  (randomly  selected  from  the  800  small  systems)  must  monitor  every  year 
for  List  1  contaminants  during  this  five-year  period,  with  additional  suppori  from  EPA. 


All  Systems  Condncting  UCMR  Monitoring 


Reporting  -  All  Large  and  Small  Systems  Monitoring  for  List  1  and  List  2  Contaminants 
must  report  results  to  public  under  the  Consumer  Confidence  Rule  or  Public  Notification 

requirements. 


BIUJNG  COOE  6S6O-50-P 
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b.  Selection  of  Systems  by  Water  Source 
and  Size 

EPA  selected  the  systems  required  to 
conduct  List  2  monitoring  from  the 
approximately  2,800  large  systems  and 
800  small  systems  previously  identified 
by  EPA  for  Assessment  Monitoring.  One 
hiuidred  twenty  (120)  large  systems  and 
180  small  systems  were  randomly 
selected  to  monitor  for  each  Screening 
Survey  (i.e.,  both  Screening  Survey  One 
for  chemicals  and  Two  for  Aeromonas), 
approximately  based  on  the  following 
allocation:    - 


System  size 
(persons) 


25-500  

501-3,300 

3,301-10,000 

10,001-50,000 

50,000  or  more  per- 
sons   , 


Water  source 


Ground 
water 


30 
30 
30 
30 

30 


Surface 
water 


30 
30 
30 
30 

30 


This  allocation  was  designed  to 
ensure  adequate  coverage  in  both  small 
and  large  system  size  and  the  sotut:e 
water  categories.  The  final  selection  of 
Screening  Survey  systems  may  vary 
fitjm  this  allocation,  given  the  logistical 
adjustments  that  some  States  had  to 
make  to  their  State  Monitoring  Plans. 

c.  Sampling  Period,  Location  and 
Frequency 

For  small  systems  serving  10.000  or 
fewer  persons,  monitoring  for  List  2 
chemicals  is  to  be  conducted  in  2001 
(Screening  Svuvey  One  for  chemicals), 
which  is  also  the  first  year  of 
Assessment  Monitoring.  EPA  will  pay 
for  sample  shipping,  testing,  and 
reporting  for  small  systems.  EPA 
expects  to  evaluate  both  the  occurrence 
and  the  analytical  methods  used  for  List 
2  contaminants  at  this  time.  If 
adjustments  to  the  methods  need  to  be 
made  before  large  systems  are  required 
to  monitor  in  2002,  EPA  has  time  to 
make  these  changes  before  large  systems 
conduct  Screening  Survey  One 
monitoring.  Large  systems  serving  more 
than  10,000  persons  are  required  to 
conduct  monitoring  in  2002.  Once  the 
analytical  method  is  promulgated,  the 
monitoring  for  Aeromonas  in  Screening 
Survey  Two  is  to  be  conducted  by  all 
selected  small  and  large  systems  in 
2003. 

The  sampling  location  for  the 
chemical  contaminants  on  List  2  is  the 
entry  point  to  the  distribution  system. 
For  Aemmonas,  the  sampling  locations 
are  three  places  in  the  distribution 
system,  which  is  owned  or  controlled  by 
the  selected  PWS,  representing:  (1)  A 
point  (midpoint  (MD)  in  the  distribution 


system  from  §  141.35(d)(3).  Table  1) 
where  the  disinfectant  residual  is 
representative  of  the  distribution 
system.  This  sample  location  may  be 
selected  bom  sample  locations  which 
have  been  previously  identified  for 
samples  to  be  analyzed  for  coliform 
indicator  bacteria.  Coliform  sample 
locations  are  described  in  40  CFR 
141.21.  This  same  approach  must  be 
used  for  the  Aeromonas  midpoint 
sample  where  the  disinfectant  residual 
woidd  not  have  declined  and  would  be 
typical  for  the  distribution  system;  (2) 
The  distal  or  dead-end  location  in  the 
distribution  system  (point  of  maximum 
retention  (MR)  furthest  from  the  entry 
point  to  the  distribution  system  from 
§  141.35(d)(3).  Table  1).  avoiding 
disinfectant  booster  stations;  and  (3)  A 
location  where  previous  determinations 
have  indicated  the  lowest  disinfectant 
residual  in  the  distribution  system 
(point  where  the  disinfectant  residual  is 
lowest  (LD)  from  §  141.35(d)(3).  Table 
1).  If  these  two  locations  of  distal  and 
low  disinfectant  residual  sites  coincide, 
then  the  second  sample  must  be  taken 
at  a  location  between  the  MD  and  MR 
sites.  Locations  in  the  distribution 
system  where  the  disinfectant  residual 
is  expected  to  be  low  are  similar  to 
TTHM  sampling  points.  Sampling 
locations  for  TTHMs  are  described  in  63 
FR  69468. 

The  frequency  of  sampling  for 
chemical  contaminants  on  List  2  is  the 
same  as  for  List  1  Assessment 
Monitoring:  four  consecutive  quarters 
for  surface  water  systems  and  two  times 
six  months  apart  for  ground  water 
systems,  with  one  of  these  sampling 
events  (for  both  water  source  types) 
during  the  vulnerable  time  specified  by 
EPA  in  the  nde,  or  by  the  State  in  its 
State  Monitoring  Plan.  For  Aeromonas, 
sampling  fi«quency  is  six  times  during 
the  year  2003:  during  the  same  month 
(first,  second  or  third  month)  selected 
by  the  system  in  each  quarter,  and  each 
month  diuing  the  wannest  quarter  (Jidy, 
August  and  September,  or  other 
vulnerable  (warm)  period  c'esignated  by 
EPA  or  the  State).  Additionally,  a 
footnote  was  added  to  the  year  2003  in 
column  6  (Table  1,  List  2),  "Period 
During  Which  Monitoring  to  be 
Completed,"  indicating  that  the 
monitoring  period  is  contingent  on  . 
promulgation  of  the  analytical  method 
and  minimum  reporting  level  for 
Aeromonas. 

d.  Sample  Analysis 

Large  systems  will  sample  and  send 
their  samples  to  the  EPA  certified 
laboratory  of  their  choice  and  report  the 
results  to  EPA  as  specified  in  §  141.35. 
Large  systems  will  pay  for  the  cost  of 


the  shipping,  testing,  and  reporting  of 
the  results.  At  small  systems,  unless  the 
State  has  agreed  to  collect  the  samples 
for  small  systems,  the  owner  or  operator 
will  collect  the  sample  in  EPA-provided 
equipment.  EPA  will  pay  for  the 
shipment,  analysis  of  the  samples,  and 
reporting  of  test  results  for  small 
systems. 

Large  systems  selected  for  the 
Screening  Survey  will  be  notified  by  the 
State  or  EPA  at  least  90  days  before  the 
dates  established  for  collecting  and 
submitting  samples  to  determine  the 
presence  of  contaminants  on  List  2.  One 
commentor  expressed  concern  over  the 
timing  of  this  notification,  noting  that 
systems  need  adequate  time  to  properly 
coordinate  with  contract  laboratories. 
EPA  notes  that  it  intends  (with 
assistance  from  partner  States)  to 
provide  notification  more  than  120  days 
in  advance  and  that  90  days  would  be 
the  minimum. 

e.  Reporting 

Systems  are  responsible  for  reporting 
the  results  of  UCMR  monitoring  to  EPA, 
with  a  copy  to  the  State  in  a  format 
specified  by  EPA,  through  their 
analytical  agent  or  laboratory,  within  30 
days  following  the  month  in  which  the 
results  are  received  from  the  laboratory. 
EPA  will  allow  an  additional  60  days  for 
system.  State,  and  EPA  quality  control 
review  before  posting  the  restilts  to  the 
National  Drinking  Water  Contaminant 
Occiurence  Database  (NGOD)  portion  of 
the  Safe  Drinking  Water  Information 
System.  Additionally,  EPA  has  modified 
the  regulation  in  response  to  comments 
about  the  readiness  of  the  electronic 
reporting  system.  Systems  will  not  be 
required  to  submit  data  until  September 
30,  2001  for  the  first  two  quarters  of 
calendar  year  2001,  but  may  begin 
reporting  as  early  as  July  1,  2001.  EPA 
has  modified  §  141.35(c)  to  reflect  this . 
change  and  provide  sufficient  time  for 
the  reporting  system  to  be  ready  to 
accept  results. 

EPA  contract  laboratories  will 
generate  small  system  results  and  will 
report  the  data  directly  into  the  EPA 
system.  EPA  will  provide  small  systems 
the  opportunity  to  conduct  a  30-day 
quality  control  review  of  their  residts 
before  EPA  reports  them  to  the  NCOD 
and  before  the  60-day  quality  control 
review  by  systems  and  States.  Diuing 
this  60-day  period,  EPA  will  also 
conduct  its  own  quality  control  review. 

Figiues  2  and  3,  below,  illustrate  the 
UCMR  monitoring  approach,  as  well  as 
the  timeline  for  implementation  of  the 
first  cycle  of  UCMR  monitoring. 

BH.UNG  CODE  6S60-SO-P 
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Figure  3 

Implementation  Timeline  of  UCMR  (1999)  and  Related  Activities 
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D.  Other  Technical  Changes  and                 List  1  and  List  2  contaminants 

Clarifications  to  the  UCMR  (40  CFR            beginning  in  2001. 

141.40) 

Changes  described  in  this  section  will 
affect  monitoring  and  reporting  for  both 
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1.  Updating  the  National  Drinking  Water 
Contaminant  Occiurence  Database 

EPA  modified  §  141.35(c)  to  recognize 
the  updating  cycle  of  the  National 
Drinking  Water  Contaminant 
Occurrence  Database  (NCOD).  The 
existing  rule  provides  for  placing  the 
data  reported  to  EPA  by  systems  in  the 
NCOD  after  a  60-day  quahty  control 
review  period.  Today's  final  rule  will 
continue  to  provide  for  the  60-day 
quality  control  review  by  systems. 
States  and  the  Agency.  However,  today's 
rule  requires  that  EPA  place  the 
available  unregulated  contaminant 
occurrence  data  resulting  from  UCMR 
monitoring  in  the  NCOD  at  the  time  of 
each  update  of  the  database,  which 
currently  is  on  the  same  quarterly 
update  cycle  as  the  Safe  Drinking  Water 
hiformation  System.  Since  updating  the 
databases  inciirs  costs,  being  able  to 
coordinate  this  update  with  an  existing 
update  process  provides  a  lower  level  of 
expenditure  for  database  maintenance. 
The  NCOD  will  be  updated  four  times 
per  year,  rather  than  six  times.  Public 
comments  supported  this  reporting 
process.  Because  these  data  are  for  long- 
term  analytical  purposes,  this  change 
should  not  inhibit  their  principal  use  for 
regulatory  determination  and 
development.  The  data  will  still  be 
regularly  available  to  the  public  through 
the  NCOD.  The  results  of  detections  of 
unregulated  contaminants  is  also 
required  to  be  reported  by  PWS  to 
consimiers  through  consumer 
confidence  reports. 

2.  Reporting  System  and  Laboratory 
Contacts 

Section  141.35(d)  identifies  the  data 
elements  to  be  reported  with  UCMR 
contaminant  monitoring  results.  In  the 
process  of  initiating  implementation  of 
the  UCMR,  including  discussions  with 
stakeholders.  EPA  realized  that  to 
facilitate  communication  in  a  rule  for 
which  EPA  had  direct  implementation 
responsibihty,  the  agency  needed  points 
of  contact  with  public  water  systems 
and  their  analytical  agents  or 
organizations  (laboratories).  In  today's 
final  rule,  EPA  is  amending  §  141.35(d) 
to  clarify  that  systems  must  provide 
"point-of-contact"  information.  Today's 
action  amends  the  UCMR  to  require 
systems  and  laboratories  to  provide  the 
following  information:  name,  mailing 
address,  phone  number,  and  email 
address  for  (1)  PWS  technical  person 
(i.e.,  the  person  at  the  PWS  who  is 
responsible  for  the  technical  aspects  of 
UCMR  activities,  such  as  details 
concerning  sampling  and  reporting);  (2) 
PWS  official  UC^iR  spokesperson  (i.e.,    • 
the  person  at  the  PWS  who  is  able  to 


function  as  the  official  spokesperson  for 
the  PWS);  and  (3)  laboratory  contact 
person  (i.e.,  the  person  at  the  laboratory 
who  is  able  to  address  questions 
concerning  the  analyses  performed). 
Systems  are  asked  to  update  this 
information  if  it  changes  during  the 
course  of  UCMR  implementation.  The 
information  will  be  used  to  facilitate: 
communication  with  PWSs  and  labs 
regarding  any  reporting  system 
problems/modifications;  resolution  of 
specific  data  questions;  and  periodic 
distribution  of  any  related  materials. 
Public  comments  supported  this 
technical  change. 

3.  Modification  of  Data  Element 
Definitions 

With  today's  rule,  EPA  made  minor 
changes  in  nine  data  element 
definitions,  in  response  to  comments 
received  on  the  final  UCMR  during 
implementation  workshops  and  to 
clarify  what  is  to  be  reported.  These 
data  elements  are:  PWS  facility 
identification  number,  sample 
identification  number,  sample  analysis 
type,  sample  batch  identification 
number,  analytical  precision,  analjrtical 
acciuacy,  detection  level,  detection 
level  unit  of  measure,  and  presence/ 
absence.  Th'e  changes  appear  in 
§  141.35,  Table  1.  The  clarifications  are 
as  follows: 

(a)  PWS  facility  identification 
sampling  point  number  is  now  to  be  a 
two-part  number,  made  up  of  the  PWS 
facility  identification  number  and  a 
unique  sampling  point  number  within 
the  PWS  and  assigned  by  the  State,  as 
well  as  the  sampling  point  type,  to 
allow  for  relationships  between 
sampling  points  and  other  facilities  to 
be  reported  and  maintained,  and  for 
appropriate  analyses  to  be  made. 

(b)  Sample  identification  number  has 
been  changed  to  specify  a  sample  or 
group  of  samples  that  are  collected  at 
the  same  time  and  place. 

(c)  Sample  analysis  type  has  been 
modified  to  address  raw  and  treated 
field  and  dupficate  samples  to  ensure 
that  the  full  range  of  sample  types  can 
be  reported. 

(d)  Sample  batch  identification 
number  has  been  changed  to  clarify  that 
an  extraction  or  an  analysis  batch 
number  are  to  be  reported  along  with 
the  laboratory  identification  number 
and  analysis  date. 

(e)  Analytical  acciuBcy  and  analytical 
precision  have  both  been  modified  to 
clarify  the  meaning  of  each  variable 
identified  in  the  cmrent  equations. 

(f)  EPA  modified  and  eliminated 
reporting  of  the  detection  level  and 
detection  level  unit  of  measure  to 
provide  additional  reporting  flexibility. 


EPA  is  requiring  the  reporting  of 
"minimum  reporting  level"  and 
"minimum  reporting  level  unit  of 
measxu^,"  in  the  data  elements.  PWSs 
are  required  to  report  all  detections 
occurring  at  or  above  the  minimum 
reporting  level  (MRL).  Several 
commentors  were  concerned  about 
allowing  laboratories  to  establish  their 
own  minimum  reporting  levels  (MRL)  as 
long  as  they  are  lower  than  the  UCMR 
MRL  for  that  analyte.  Five  comments 
were  received  questioning  the 
usefulness  of  data  reported  below  the 
UCMR  MRL  and  wondered  if  it  would 
defeat  the  purpose  of  setting 
standardized  MRLs.  EPA  agrees  with  the 
commentors  and  has  changed  the  final 
regulation  to  remove  the  option  for 
reporting  of  data  below  the  UCMR  MRL. 

(g)  The  presence/absence  data 
element  is  being  reserved  for  potential 
future  use.  All  of  the  contaminants 
ciurently  being  monitored  can  be 
accurately  and  precisely  quantified. 
Therefore,  their  presence  or  absence 
does  not  need  to  be  reported;  however, 
the  data  element  is  not  deleted.  This 
data  element  is  being  reserved  for  future 
contaminants  to  permit  the  use  of 
presence/absence  measured  if  warranted 
in  future  regulations. 

Special  Note  on  PWS  Facility 
Identification  Number.  Table  1  of 
Section  141.35  previously  required  that 
the  same  PWS  Facihty  Identification 
Number  be  used  consistently 
throughout  the  history  of  unregulated 
contaminant  monitoring  to  facilitate 
analysis  of  the  data.  States  are  already 
required  to  number  and  report  to  EPA 
water  source  intakes  and  treatment 
plants,  but  there  is  no  requirement  to 
hold  those  niunbers  static,  or  even  to 
store  them  in  the  State's  database.  EPA 
is  aware  that  States  converting  to  the 
State  version  of  the  Safe  Drinking  Water 
Information  System  (SDWIS/STATE) 
will  have  new  numbers  assigned  to  PWS 
facilities  within  that  State.  Other  States 
converting  to  other  databases  during  the 
next  several  years  may  face  a  similar 
problem.  It  may  be  less  biu'densome  on 
the  State  to  be  able  to  change  the 
number,  but  the  State  must  report  what 
number  the  new  number  is  replacing  so 
that  SDWIS/FED  can  link  the  two  for 
historical  tracking.  As  a  result,  EPA  is 
including  additional  flexibility  in  this 
definition  to  allow  tracing  of  historical 
to  ciirrent  facility  identification 
numbers. 

4.  Clarification  of  Data  Reporting 
Procedures 

EPA  also  modified  §  141.35  to 
improve  the  electronic  process  that  EPA 
intends  to  implement  for  the  large 
amoimt  of  data  that  is  expected  to  be 
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reported  under  the  UCMR.  As  EPA 
evolves  its  electronic  reporting 
approach  Agency -wide,  EPA  is  trying  to 
learn  from  lessons  of  such  streamlining 
in  the  past.  Specifically,  the  electronic 
reporting  that  occurred  imder  the 
Information  Collection  Rule  resulted  in 
a  process  whereby  laboratories  entered 
data  electronically  using  their  own 
formats,  provided  a  hard  copy  of  the 
report  to  the  public  water  system,  and 
then  the  system  reentered  the  data  to  an 
electronic  disc  which  was  sent  to  EPA. 
This  resulted  in  rekeying  (data  entry) 
errors  and  transmission  errors, 
including  loss  of  discs  (through  mail  or 
damage).  EPA  is  moving  toward  a  "one- 
entry"  approach  for  data  reporting.  This 
will  improve  reporting  quality  and 
reduce  reporting  errors  and  reduce  the 
time  involved  in  investigating,  checking 
and  correcting  errors  at  all  levels 
(laboratory,  system,  State  and  EPA). 
This  one-entiy  approach  will  make  the 
data  more  useful  and  available  earUer. 

In  light  of  these  electronic  reporting 
developments  and  experiences,  EPA 
modified  §  141.35(e)  and  (f)  to  clarify  its 
format  for  reporting  and  to  indicate  that 
a  system  must  instruct  the  agent  or 
organization  that  conducts  the  testing 
and  laboratory  analysis  for  the 
unregulated  contaminants  (herein  after 
refeired  to  as  "the  laboratory")  to  enter 
the  data  into  the  UCMR  electronic 
reporting  system.  EPA  is  developing  a 
template  for  electronically  reporting 
UCMR  results  to  the  Agency.  The 
template  will  allow  a  PWS  regxilated  by 
the  UCMR  to  review  and  approve 
submission  of  the  results  to  EPA.  The 
template  is  being  developed  in  both 
direct  "batch"  electronic  data  transfer 
and  web-based  "manual"  entry  formats. 
If  the  laboratory  cannot  enter  the 
monitoring  results  using  EPA's  direct  or 
manual  electronic  reporting  system, 
then  the  PWS  must  explain  to  EPA  in 
writing  the  reasons  why  alternate 
reporting  is  necessary  and  must  receive 
EPA's  approval  to  use  an  alternate 
reporting  procedure.  To  ensure  security, 
laboratories  and  public  water  systems 
will  need  to  register  to  have  access  to 
the  UCMR  database.  Registration  will 
begin  after  January  16,  2001.  EPA  vnti 
provide  systems  with  information  on 
the  registration  process.  During  the  PWS 
registration  process,  the  PWSs  will  have 
the  opportunity  to  review  and  correct 
relevant  PWS  inventory  information. 
(Questions  may  be  directed  to  the  Safe 
Drinking  Water  Hotline,  1-800-426- 
4791.) 

In  addition  to  reporting  analytical 
results,  such  data  entry  also  includes 
the  sample  collection  and  PWS 
information  specified  in  Table  i  of 
§141.35. 


A  public  water  system  has  choices  for 
reporting  the  data  to  EPA: 

(a)  The  public  water  system  can 
instruct  its  analytical  agent  (laboratory) 
to  electronically  report  its  UCMR  resiilts 
to  EPA  on  the  system's  behalf.  The  lab 
can  use  either  the  batch  transfer 
protocol  or  the  web-interface  data  entry 
template  that  EPA  will  make  available 
over  the  internet.  After  the  data  are 
submitted  by  the  lab,  the  PWS  can 
review  the  results  on-line  and 
electronically  indicate  its  approval. 
Only  after  the  system  has  submitted  the 
approved  data  to  EPA,  and  final  quality 
reviews  are  completed,  will  the  results 
be  available  for  Agency  decision-making 
or  pubUc  review. 

(b)  Systems  may  require  their 
laboratories  to  receive  their  approval 
before  the  laboratories  report  the  UCMR 
results  to  EPA.  In  this  case,  the  PWS  can 
review  the  resiUts  prior  to  the  laboratory 
reporting  the  data  to  EPA's  electronic 
reporting  system  through  its  own 
arrangements  for  receiving  data  from  the 
laboratory.  Typically,  the  laboratory  has 
already  entered  the  data  into  its 
electronic  laboratory  information 
management  system  (LIMS).  Once  the 
laboratory  receives  approval  to  submit 
the  data  from  the  PWS,  it  could 
electronically  send  the  data  in  batch 
form  from  its  LIMS  to  EPA's  electronic 
reporting  system. 

(c)  A  system  may  determine  that  its 
laboratory  does  not  have  the  capabiUty 
to  report  electronically  (even  through 
entering  the  data  on  the  web-based 
screen  format)  or  does  not  have  the 
capability  to  provide  data  to  the  system 
prior  to  submitting  it  to  EPA  without 
rekeying.  In  this  case,  the  system  may 
submit  a  request  to  EPA  to  use  an 
alternate  reporting  format. 

Under  any  circiunstances,  the  results 
must  be  submitted  to  EPA  within  30 
days  following  the  month  the  PWS 
receives  the  results.  EPA  received 
comments  expressing  concern  with  the 
reporting  deadline  relative  to  the  first 
UCMR  sampling  in  2001.  Commentors 
were  concerned  that  the  new  electronic 
reporting  system  would  not  be  ready  in 
time  for  reporting  the  data  that  are 
collected  in  the  first  months  of  2001, 
and/or  that  problems  with  the  initial  use 
of  the  system  would  delay  reporting.  To 
address  the  concerns  raised  by  the 
commentors,  EPA  has  put  extra 
resources  toward  having  the  reporting 
system  ready  for  late  January  2001.  EPA 
has  also  revised  the  rule  to  require 
initial  reporting  of  UCMR  data  to  be 
done  between  July  1  and  September  30, 
2000. 

For  small  water  systems,  EPA  will 
enter  and  report  the  results  directly  to 
its  electronic  reporting  system  through 


its  contract  laboratories.  Since  the 
samples,  once  sent  to  EPA  by  the  small 
system,  are  in  EPA's  charge,  EPA 
potentially  may  be  required  to  make  the 
data  available  to  the  public  if  requested 
prior  to  the  system's  review.  Again, 
however,  EPA  will  consider  the  small 
system  data  preliminary  and  unreUable 
until  the  data  have  undergone  quality 
control  review  by  the  system  and  EPA, 
and  will  so  inform  the  public  if  the 
Agency  is  required  to  release  the  data 
before  it  is  reviewed. 

This  final  rule  furliler  clarifies  that  if 
a  PWS  chooses  to  report  multiple  results 
for  a  particular  contaminant  for  the 
same  sampling  point  and  same 
monitoring  event  [i.e.,  date)  via  the 
UCMR  electronic  reporting  system,  the 
highest  reported  value  will  bie  used  as 
the  official  result. 

While  §  141.35  (b)  specifies  that  the 
PWS  "must  report  the  results  of 
unregiUated  contaminant  monitoring  to 
EPA  and  provide  a  copy  to  the  State 
*   *   *",  note  that  States  will  have 
electronic  access  to  the  monitoring 
results  for  State  review  conciurent  with 
the  PWS  reporting  those  results  to  EPA. 
Therefore,  States  may  decide  to  forego 
the  requirement  for  an  independent 
copy  and  are  bee  to  do  so.  PWSs  should 
also  be  aware  that  some  States  may  have 
additional  requirements  (i.e.,  beyond 
those  specified  in  this  rule),  such  as 
immediate  reporting  of  monitoring 
results  which  suggest  an  imminent 
threat  to  public  health.  States  are  asked 
to  address  any  additional  reporting 
requirements  (or  waiver  of 
requirements)  when  they  notify  PWSs  of 
their  UCMR  responsibilities.  In  the 
absence  of  any  State  direction  on  this 
matter,  PWSs  are  expected  to  provide 
States  with  a  copy  of  monitoring  results 
conciurent  with  reporting  those  results 
to  EPA  via  the  electronic  reporting 
system. 

Additionally,  for  small  systems  in 
States  requiring  immediate  reporting  by 
PWSs  of  contaminants  foimd  in  those 
systems,  EPA  will  report  these  results  to 
the  system  and  the  State  promptly  after 
EPA  receives  the  results  from  its 
laboratory.  In  these  States,  systems  still 
have  the  responsibility  to  report  the 
results  to  the  State,  regardless  of  EPA's 
arrangements  to  make  the  data  available 
to  the  State.  Such  a  State  requirement 
for  systems  to  inunediately  report  any 
contaminants  found  is  not  a 
requirement  on  EPA  and  EPA  bears  no 
liabiUty  if  such  reporting  is  beyond  a 
State's  reporting  date  or  if  there  are 
errors  in  the  reporting  of  the 
information.  An  example  in  which 
reporting  results  may  present  a  concern 
to  a  small  system  is  when  EPA  sends  a 
paper  report  to  the  PWS  and  the  PWS 
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does  not  report  to  the  State,  and  the 
Agency's  electronic  process  does  not 
recognize  the  State  as  a  State  requiring 
immediate  reporting  which  precludes 
the  State  from  obtaining  the  PWS  data 
from  the  EPA  information  system  within 
the  time  specified  by  State  law. 

5.  Clarification  of  Systems  Purchasing 
Water  From  Other  Systems 

In  §  141.40(a)(l)(ii).  the  UCMR 
indicates  that  large  public  water  systems 
not  piutihasing  their  water  from  another 
wholesale  or  retail  pubhc  water  system 
must  monitor  under  the  requirements 
outlined  in  the  rule.  However,  at 
§  141.40(a)(l)(iii)  and  (v),  it  specifies 
monitoring  requirements  for  large  and 
small  public  water  systems  purchasing 
their  water  supply  from  a  wholesale 
public  water  system  only,  with  no 
mention  of  retail  systems.  Sections 
141.40(a)(l)(iii)  and  (v)  have  been 
modified  to  address  both  wholesale  and 
retail  systems.  This  technical  correction 
clarifies  and  provides  consistency  in 
regards  to  wholesale  and  retail  systems 
in  the  rule.  The  original  intent  was  to 
address  purchase  of  water  from  another 
system  in  these  cases,  whether  or  not  it 
was  a  wholesale  or  retail  system. 
Additionally,  for  small  systems 
purchasing  their  entire  water  supply, 
today's  rule  changes  the  wording 
"wholesale"  to  "another"  public  water 
system  to  clarify  that  the  selected  small 
system  may  have  to  monitor,  in 
particular  in  the  distribution  system, 
regardless  of  the  type  of  system  frtim 
which  it  purchases  water.  EPA  had  also 
proposed  to  require  monitoring  for 
Aeromonas  in  selected  consecutive 
systems.  However,  stakeholder 
comments  pointed  out  various  problems 
with  conducting  such  monitoring  for 
Screening  Surveys  and  EPA  has 
modified  the  final  rule  to  eliminate 
these  systems  from  monitoring.  Only  the 
systems  statistically  selected  and 
notified  must  conduct  the  Screening 
Survey  monitoring  for  Aeromonas,  as 
discussed  elsewhere  in  this  Rule. 

6.  Clarification  of  Source  (Raw)  Water 
Monitoring  Alternative 

hi  §  141.40(a)(5)(u){C),  the  UCMR 
allows  systems  in  States  requiring 
source  (raw)  water  monitoring  for 
compliance  monitoring  to  conduct 
UCMR  monitoring  in  the  source  water 
for  List  1  contaminants.  However,  once 
one  or  more  contaminants  on  the  UCMR 
list  are  foimd,  the  monitoring  must  also 
be  done  at  the  entry  points  to  the 
distribution  system.  This  final  rule 
establishes  that  should  a  system  in  a 
State  requiring  source  (raw)  water 
monitoring  find  a  contaminant  in  the 
source  water,  the  system  must  initiate 


monitoring  at  the  entry  point  to  the 
distribution  system  only  for  the 
contaminant(s)  found,  unless  it  desires 
to  sample  and  test  for  all  contaminants 
analyzed  by  that  same  method,  or  for  all 
the  contaminants,  at  its  option.  EPA  has 
also  clarified  the  rule  to  specify  that  the 
monitoring,  once  initiated  at  the  entry 
point  to  the  distribution  system,  must  be 
conducted  for  the  next  12  month  period 
(four  times  for  surface  water  systems 
and  two  times  five  to  seven  months 
apart  for  groimd  water  systems),  even  if 
the  monitoring  extends  past  the  end  of 
2003.  This  requirement  to  move  the 
monitoring  activity  was  necessary  to 
allow  EPA  to  assemble  a  nationally 
consistent  data  set  for  UCMR 
contaminants. 

While  this  was  the  original  intent,  the 
September  1999  final  rule  was  not  dear 
on  this  matter.  In  response  to  comments, 
the  rule  also  clarifies  (see 
§  141.40(a)(5)(ii)(C)),  however,  that  EPA 
or  the  State  may  determine  that 
sampling  at  the  entry  point  to  the 
distribution  system  is  unnecessary 
because  no  treatment  was  instituted 
between  the  source  water  sampling 
point  and  the  distribution  system  that 
would  affect  measurement  of  the 
contaminants  involved.  Further,  if  a 
system  would  Uke  to  guard  against  the 
possibihty  of  extending  the  sampling 
period  then  it  can  take  all  UCMR 
samples  at  the  EPTDS.  These  samples 
woxild  be  separate  from  compliance 
monitoring  samples  for  regulated 
contaminants  taken  at  the  source  water. 

7.  Clarification  of  Treatment  Plant 
Latitude/Longitude  Options 

At  §  141.40(b)(l)(ix),  the  existing  rule 
states  that,  if  a  State  enters  into  a 
Memorandum  of  Agreement  with  EPA 
to  implement  the  UCMR,  the  State  must 
report  the  latitude  and  longitude  of  its 
systems'  treatment  plants  when  the 
systems  report  the  first  Assessment 
Monitoring  results  for  List  1 
contaminants.  The  agency  wants  to 
clarify  that  this  requirement  under  the 
UCMR  is  in  addition  to  a  preexisting 
requirement  to  report  by  January  1, 
2000.  either  the  latitude  and  longitude 
or  the  street  address  of  each  treatment 
plant  location.  The  preexisting  reporting 
requirement  is  based  on  40  CFR 
142.15(b)(1)  (which  requires  States  to 
submit  inventory  information 
concerning  their  public  water  systems, 
according  to  a  format  and  schedule 
prescribed  by  EPA;  the  requirement  for 
reporting  latitude/longitude  information 
for  treatment  plants  was  transmitted  to 
States  by  memorandiun  of  July  10, 1998, 
from  Robert  J.  Blanco,  Director, 
Implementation  and  Assistance 
Division,  OGWDW,  as  "Revised 


Inventory  Reporting  Requirements  for 
the  Safe  Drinking  Water  Information 
System."  June  1998,  EPA  816-R-98- 

007,  with  a  reporting  date  of  January  1, 
2000)  and  the  EPA  Locational  Data 
Policy  (published  as  Information 
Resources  Management  Policy  Manual 
2600,  Chapter  13,  April  8,  1991).  The 
EPA  Locational  Data  Policy  specifies  the 
content  of  latitude  and  longitude  data 
that  are  to  be  reported  by  facilities  and 
other  entities.  The  final  rule  estabUshes 
that  the  State  may  use  the  latitude  and 
longitude  of  closely  adjacent  focilities  at 
or  near  the  same  site,  when  the  facilities 
are  associated  with  the  treatment 
plant(s).  Specifically,  the  State  may  use 
the  latitude  and  longitude  of  the  intake 
or  wellhead/field  if  the  treatment  plant 
is  on  the  same  site,  or  the  latitude  and 
longitude  of  the  entry  point  to  the 
disfribution  system  if  it  is  on  the  same 
site  as  the  treatment  plant.  Other 
facilities  located  closely  adjacent  to  the 
treatment  plant  and  part  of  the  PWS  for 
which  it  has  a  latitude  and  longitude 
may  also  be  used.  As  a  guide,  "closely 
adjacent"  should  be  taken  to  mean 
approximately  V*  mile  or  400  meters 
away  from  the  treatment  plant  or  a 
reasonable  location  determined  by  the 
State.  This  approach  provides  the  State 
with  the  flexibility  to  use  closely 
Associated  measurements  without 
having  to  retiun  to  take  field 
measvuements.  It  also  provides  EPA 
with  the  information  to  be  used  in 
health  risk  assessment  relating  to  the 
location  of  contaminants  to  populations 
potentially  affected.  This  report  of 
latitude  and  longitude  will  be  a  one- 
time reporting,  unless  the  information 
needs  to  be  updated. 

8.  Addition  of  Consensus  Method  for 
Testing 

The  1999  UCMR  required  systems  to 
arrange  for  testing  of  the  listed 
contaminants  by  a  laboratory  certified 
for  compliance  analysis  using  specified 
EPA  analytical  methods.  Since  the 
September  17,  1999,  publication  of  the 
UCMR,  EPA  has  approved  a  consensus 
organization  method  for  compliance 
monitoring  that  is  also  approved  for 
UCMR  analysis.  Therefore,  EPA  revised 
§  141.40(a)(5)(ii)(G).  "Testing",  to  allow 
laboratories  certified  to  perform 
compliance  monitoring  using  any 
approved  consensus  methods  that  are 
also  approved  for  UCMR  monitoring  to 
be  automatically  approved  to  perform 
UCMR  monitoring  using  that  method. 
The  same  holds  true  for  any  aproved 
EPA  method. 
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9.  Approval  of  EPA  Method  502.2  and 
Standard  Methods  6200C  for  the 
Analysis  of  MTBE 

With  today's  action,  in  response  to 
comments  from  stakeholders,  EPA  is 
approving  the  use  of  EPA  Method  502.2 
and  Standard  Methods  6200C  for 
analyses  of  MTBE.  included  on  List  1 
for  Assessment  Monitoring.  Those 
methods  are  an  addition  to  those 
previously  identified  in  §  141.40(a)(3), 
Table  1.  for  analysis  of  MTBE.  For 
systems  that  want  to  report  MTBE  data 
collected  prior  to  2001  to  meet  the 
UCMR  regulatory  requirements,  they 
vidll  need  to  use  the  UCMR  (1999)  data 
elements,  as  revised  by  this  rule,  to  meet 
the  reporting  requirements  of  the 
UCMR.  Otherwise,  the  data  will  not 
meet  EPA's  minimiun  reporting 
requirements  for  UCMR  data  and  will 
limit  the  use  of  the  data  in  subsequent 
regulatory  analyses.  This  final  rule  also 
modifies  §  141.40(a)(3),  Table  1,  List  1, 
footnote  "n,"  that  sample  preservation 
techniques  and  holding  times  specified 
in  EPA  Method  524.2  must  be  used  by 
laboratories  using  either  EPA  Method 
502.2  or  Standard  Methods  6200C,  as 
the  sampling  and  holding  time 
requirements  of  Standard  Methods 
601  OB  are  not  adequate  for  the  purposes 
of  the  UCMR. 

10.  Approval  of  EPA  Methods  515.3  and 
515.4  for  the  Analysis  of  DCPA  Mono- 
acid  Degradate  and  DCPA  Di-acid 
Degradate 

In  today's  final  rule,  and  in  response 
to  comments,  EPA  modified 
§  141.40(a)(3),  Table  1,  List  1,  to  add 
EPA  Methods  515.3  and  515.4  for 
analysis  of  DCPA  acid  metaboUtes. 
Adding  these  methods  will  provide 
systems  and  their  laboratories  more 
flexibility  in  analyzing  these  UCMR 
contaminants  and  managing  costs. 
These  methods  are  an  addition  to  those 
previously  identified  in  §  141.40(a)(3), 
Table  1,  for  analysis  of  DCPA  mono  and 
di-acid  degradates.  In  this  rule,  EPA  also 
modified  §  141.40(a)(3),  Table  1.  List  1, 
footnote  "j,"  to  permit  the  use  of  EPA 
Method  515.3  for  the  analysis  of  DCPA 
mono-acid  and  di-acid  degradates  in  the 
UCMR  with  the  following  conditions: 

1 .  When  monitoring  is  conducted 
using  EPA  Method  515.3,  only  the 
resiUts  for  DCPA  mono-acid  and  di-acid 
degradates  which  are  less  than  the 
UCMR  MRL  for  these  analytes  may  be 
reported. 

2.  If  DCPA  mono-acid  or  di-acid 
degradates  are  observed  at  greater  than 
or  equal  to  the  UCMR  MRL  using  EPA 
Method  515.3,  then  either  a  duplicate 
sample  must  be  analyzed  within  the 
method  specified  sample  holding  time. 


or  a  replacement  sample,  collected 
within  the  same  month  as  the  original 
sample,  must  be  analyzed  using  one  of 
the  other  methods  approved  for  UCMR 
analysis  of  DCPA  mono-acid  and  di-acid 
degradates.  The  PWS  will  then  only 
report  the  result  of  subsequent  analysis. 
EPA  also  recently  developed  a  revised 
version  of  EPA  Method  515.3  titled  EPA 
Method  515.4.  which  includes  a  wash 
step  following  hydrolysis  that  will 
remove  the  parent  compound,  DCPA.  In 
this  rule,  EPA  is  approving  the  use  of 
EPA  Method  515.4  for  UCMR 
monitoring  of  DCPA  mono-acid  and  di- 
acid  degradates.  As  this  method 
includes  a  wash  step  to  remove  the 
parent  compoimd,  the  use  of  EPA 
Method  515.4  is  not  subject  to  the 
conditions  described  above.  EPA  may 
also  propos'e  the  approval  of  Method 
515.4  for  compliance  monitoring  in  a 
futiu-e  regulation.  Until  that  time,  EPA 
Method  515.4  is  not  approved  for 
drinking  water  compliance  monitoring. 
EPA  Method  515.4,  "Determination  of 
Chlorinated  Acids  in  Drinking  Water  by 
Liquid-Liquid  Extraction,  Derivatization 
and  Gas  Chromatography  with  Electron 
Capture  Detection,"  April  2000;  EPA 
#815/B-00/001 ,  is  available  by 
requesting  a  copy  from  the  EPA  Safe 
Ehinking  Water  Hotline  within  the 
United  States  at  800-426-4791  (Hom-s 
are  Monday  through  Friday,  excluding 
federal  holidays,  from  9:00  a.m.  to  5:30 
p.m.  Eastern  Time).  Alternatively,  the 
method  can  be  assessed  and 
downloaded  directly  on-line  at 
www.epa.gov/safewater/methods/ 
sourcalt.html. 

11.  Use  of  pH  as  a  Water  Quality 
Parameter 

Today's  final  rule  also  clarifies  that 
pH  need  not  be  reported  as  a  water 
quality  parameter  for  chemical 
contaminants.  For  the  reasons  explained 
in  the  proposal  (65  FR  55362),  EPA  does 
not  believe  that  analyzing  the  pH  of 
finished  drinking  water  will  provide 
relevant  data  related  to  the  occurrence 
of  these  particular  UCMR  chemical 
contaminants.  Thus,  EPA  has 
eliminated  pH  as  a  water  quality 
parameter  for  chemical  contaminants. 
EPA  still  requires,  however,  that  all  the 
water  quality  parameters  in 
§  141.40(a)(4)(i)(B).  Table  2,  Water 
Quahty  Parameters  to  be  Monitored 
with  UCMR  Contaminants,  be  reported 
for  microbiological  contaminants.  The 
only  microbiological  contaminant 
currently  required  to  be  monitored 
under  the  1999  UCMR  is  Aeromonas, 
under  Screening  Survey  Two,  to  be 
conducted  in  2003,  after  promulgation 
of  its  method. 


12.  Detection  Limit  Reference 

EPA  had  proposed  to  remove  the 
reference  to  the  40  CFR  part  136 
appendix  B  definition  of  method 
detection  limit  (MDL)  in  the  Appendix 
to  §  141.40  and  instead  to  reference  the 
detection  limit  calculations  listed  in 
each  method.  EPA  received  three 
comments  on  this  subject.  These 
commentors  support  EPA's  proposed 
approach  for  drinking  water.  These 
commentors  stated  that  the  requirement 
to  fortify  samples  for  detection  limit 
determination  at  a  level  less  than  or 
equal  to  the  minimum  reporting  level 
(MRL)  is  a  logical  simplification  and 
results  in  significant  savings  for 
analytical  laboratories  on  multi-element 
analyses.  While  all  three  of  these 
commentors  were  strongly  in  support  of 
the  proposed  change,  two  of  them  also 
stated  that  this  proposed  change  should 
not  apply  to  all  programs.  Specifically, 
these  commentors  stated  that  the  40 
CFR  part  136  appendix  B  concept 
should  continue  to  be  applied  to 
wastewater.  These  two  commentors 
further  stated  that  the  MRL  concept 
used  in  the  UCMR  makes  sense  because 
there  is  no>meaning  attached  to  levels 
below  the  MRL  and  it  is  more 
appropriately  based  on  data  quahty 
objectives  (EKJOs). 

EPA  agrees  with  the  commentors  that 
the  use  of  the  40  CFR  part  136  appendix 
B  MDL  concept  is  not  required  for 
purposes  of  this  rule  because  EPA's  goal 
is  to  collect  analytical  data  at  the  MRL 
or  above.  The  MRL  represents  a 
concentration  that  can  be  both 
quantitatively  measured  and  may  be  of 
potential  heaith  concern.  EPA  also 
wishes  to  affirm  the  commentors' 
statements  related  to  the  continued 
application  of  the  40  CFR  part  136 
appendix  B  MDL  concept  to  other 
programs. 

With  respect  to  today's  action,  EPA  is 
implementing  the  proposed  approach  as 
described  in  appendix  A  to  §  141.40, 
paragraph  (2).  In  particidar,  the 
regulatory  provision  in  today's  final  rule 
requires  die  calculation  of  a  detection 
limit,  consistent  with  the  procediu«s 
described  in  each  respective  method  for 
the  analyte  imder  consideration. 
However,  the  Agency  wants  to  eliminate 
any  potential  confusion  between  this 
approach  and  the  40  CFR  part  136 
appendix  B  MDL  methodology.  The 
approach  in  today's  rule  includes  other 
considerations  not  included  in  40  CFR 
part  136  appendix  B,  such  as  requiring 
the  detection  limit  to  be  determined 
over  multiple  days  and  not  requiring  the 
detection  limit  samples  to  be  fortified 
near  the  calculated  detection  limit,  that 
may  residt  in  a  different  calculated  level 
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of  detection  for  those  analytes  measured 
than  would  be  obtained  through  use  of 
the  procedures  described  in  40  CFR  part 
136  appendix  B.  EPA  has  determined 
that  the  data  gathering  needs  under  the 
UCMR  lend  themselves  to  the  use  of 
quantitation  based  limits  such  as  the 
MRL  and  less  stringent  requirements  for 
determination  of  detection  than  the 
needs  of  other  compliance  monitoring 
programs  with  differing  data  quality 
objectives  and  programmatic 
requirements. 

13.  Detection  Confirmation 

With  the  addition  of  an  HPLC  method 
for  the  determination  of  linuron  and 
diuron,  and  a  proposed  membrane 
filtration  method  for  the  analysis  of 
Aemmonas,  the  previous  UCMR 
requirement  to  confirm  all  detections  by 
GC/MS  can  no  longer  apply  to  all 
analyses.  Therefore,  EPA  has  modified 
appendix  to  §  141.40  to  clarify  that  all 
detections  observed  using  a  gas 
chromatographic  analytical  method  are 
to  be  confirmed  by  GC/MS,  however 
this  confirmation  requirement  does  not 
apply  to  analytes  detected  using  a  non- 
gas  chromatographic  method. 

14.  Method  Defined  Quality  Control 

EPA  received  questions  bom 
representatives  of  PWS  and  laboratories 
concerning  the  quality  control 
requirements  specified  for  UCMR 
analyses.  EPA  has  clarified  the  quality 
control  requirements  contained  in  the 
appendix  to  §  141.40  to  indicate  that  by 
specifying  quality  control  elements 
specific  to  UCMR  analyses,  EPA  did  not 
intend  to  change  the  methods 
requirements  concerning  the  analyses  of 
Laboratory  Fortified  Blanks  or 
Laboratory  Performance  checks. 

15.  Clarification  of  Resampling 

EPA  offers  the  following  guidance  on 
resampling  in  response  to  questions 
about  the  1999  UCMR  since  its 
publication  in  September  1999.  If 
laboratory  or  shipping  problems  cause 
the  loss  of  a  sample,  then  all  efforts 
should  be  made  to  replace  that  sample 
at  the  earliest  possible  time  (i.e., 
resample).  EPA's  preference  is  that  the 
sample  be  replaced  within  the  same 
month  it  was  originally  sampled.  If  this 
is  not  possible,  EPA's  next  preference  is 
within  the  same  quarter.  In  all  but  one 
case,  the  schedule  for  futiue  samples 
should  not  change:  for  example,  if  a 
siuiace  water  PWS  is  on  a  sampling 
schedule  of  January,  April,  July,  and 
October  and  an  April  sample  is  lost,  it 
should  be  resampled  as  soon  as  possible 
(i.e.,  in  April  or  early  May)  and  the  next 
quarter's  samples  shall  still  be  taken  in 
July  as  previously  scheduled.  The  only 


time  this  guideline  should  not  be 
followed  is  when  all  the  samples  from 
the  first  sampling  period  are  lost.  In  this 
case,  the  sampling  frequency  will  be 
determined  by  when  the  first  set  of 
samples  is  collected,  analyzed  and 
reported:  for  example,  if  the  plan  was  to 
take  samples  in  January,  April,  July  and 
October,  but  all  the  January  samples 
were  lost.  In  such  an  event,  the  PWS 
may  decide  to  resample  in  February, 
and  its  new  sampling  schedule  would 
become  February,  May,  August  and 
November. 

16.  Identification  of  Laboratories 
Approved  for  UCMR  Monitoring 

EPA  has  received  questions  from  State 
and  PWS  representatives  regarding  the 
availability  of  a  comprehensive  list  of 
laboratories  approved  to  conduct  the 
analysis  which  support  UCMR 
monitoring.  Approval  to  conduct 
analysis  for  the  other  UCMR 
contaminants  on  List  1,  Assessment 
Monitoring  and  List  2,  Screening  Survey 
(chemical  monitoring  only)  relies  on 
existing  State  or  primacy  agency 
laboratory  certification  for  compliance 
monitoring.  For  the  List  1,  Assessment 
Monitoring  contaminants,  the  existing 
certifications  for  methods  used  in 
comphance  monitoring  are  directly 
applicable.  For  example,  a  laboratory 
that  has  State  certification  to  conduct 
compliance  monitoring  in  drinking 
water  using  EPA  Method  525.2  is 
automatically  approved  to  use  that 
method  for  UCMR  monitoring  of  any 
parameter  which  has  EPA  Method  525.2 
as  the  UCMR  approved  method.  For  the 
List  2,  Screening  Survey  One  for 
chemical  contaminants,  the  compliance 
methods  and  certifications  are  not 
directly  applicable  because  none  of  the 
approved  UCMR  List  2  methods  are 
currently  used  for  compliance 
monitoring.  However,  die  List  2 
methods  for  chemicals  are  similar  (both 
mechanistically  and  in  terms  of  the 
determinative  step)  to  other  compliance 
monitoring  methods  and  consequently. 
State  or  primacy  agency  certification  in 
a  specified  similar  analytical  procedure 
will  serve  as  an  approval  to  conduct 
these  List  2  chemical  analyses,  as 
specified  in  today's  rule  at 
§  141.40(a)(5)(ii)(G),  "Testing." 
Following  the  example  cited  above,  and 
applying  it  to  the  List  2  chemical 
monitoring,  a  laboratory  with 
certification  to  conduct  compliance 
monitoring  using  EPA  Method  525.2  is 
automatically  approved  to  use  EPA 
Method  526  and  528  to  support 
monitoring  for  those  respective  List  2, 
Screening  Survey  chemical 
contaminants.  EPA  Method  532  is  the 
third  approved  method  for  the  List  2 


chemical  contaminants  and  for  this 
method  approval  is  contingent  upon 
State  or  primacy  agency  certification  in 
EPA  Method  549.1  or  EPA  MeUiod 
549.2. 

For  both  perchlorate  and  Aemmonas 
(once  EPA  promulgates  a  final  analytical 
method),  a  laboratory  must  pass  a 
performance  test  in  addition  to  using  its 
certification  for  related  methods  for 
approval  to  analyze  and  report  results 
for  public  water  systems  under  the 
revised  UCMR.  This  is  addressed  in  the 
rule  in  §  141.40(a)(5)(G). 

EPA  does  not  have  a  comprehensive 
or  accurate  list  of  laboratories  which  are 
currendy  certified  at  the  State  level  for 
drinking  water  compliance  monitoring. 
Most  States  have  primacy  over  drinking 
water  compliance  issues  in  their 
respective  State,  and  laboratory 
certification  is  a  key  component  of  their 
State  program.  If  a  PWS  is  attempting  to 
locate  a  certified  laboratory  for  any  of 
these  UCMR  analysis,  they  should  first 
check  with  the  certified  laboratory 
which  normally  conducts  their 
compliance  monitoring.  If  their  regular 
compliance  laboratory  does  not  have  the 
capability  or  the  proper  certifications, 
they  should  contact  their  State  drinking 
water  administrator  to  assist  in  locating 
an  alternate  State  certified  laboratory. 
Since  UCMR  monitoring  is  a  direct 
implementation  rule,  the  PWS  coidd 
choose  a  laboratory  which  has  the 
proper  certification  for  the  UCMR 
approved  methods  in  any  other  State 
(several,  but  not  all,  of  the  UCMR 
perchlorate  approved  laboratories 
would  qualify).  However,  if  the  PWS 
wishes  their  UCMR  laboratory  to 
provide  concurrent  compliance 
monitoring  data  (i.e.  Phase  11/ V)  with 
these  UCMR  analysis,  that  alternate 
laboratory  will  need  to  have 
certification  in  their  respective  State. 

Currendy,  the  only  list  of  approved 
laboratories,  which  has  been  published 
by  EPA,  is  specific  to  the  List  1, 
Assessment  Monitoring  of  perchlorate 
using  EPA  Method  314.0  (available  at: 
www.epa.gov/safewater/standard/ucmr/ 
aprvlabs.html).  This  perchlorate 
approval  is  contingent  on  these  labs 
maintaining  their  State  or  primacy 
agency  certification  for  an  inorganic 
parameter  using  an  approved  ion 
chromatographic  compliance 
monitoring  method,  and  is  only  granted 
after  these  labs  have  passed  the  EPA 
perchlorate  PT  program. 

VI.  Additional  Issues  From  Public 
Comment  and  EPA  Response 

Several  issues  were  raised  during  the 
public  comment  processes.  EPA 
received  a  total  of  15  public  comments 
within  the  specified  public  comment 
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period.  Other  major  issues  that  were 
addressed  that  have  not  been  discussed 
are  summarized  below. 

A.  Reporting  Data  on  Other 
Contaminants 

EPA  will  be  paying  for  the  analysis  of 
samples  for  small  systems.  The 
analytical  methods  used  for  the  List  1 
and  2  contaminants  will  routinely 
determine  the  presence  of  other 
contaminants  for  which  testing  is  not 
required  to  be  done  and  reported.  The 
contaminants  that  are  not  required  to  be 
reported  but  are  identified  in  the 
analysis  of  samples  from  small  systems 
will  become  research  data  for  EPA  and 
may  provide  the  basis  of  future 
Contaminant  Candidate  Lists. 
Commentors  generally  supported 
collecting  such  data  from  small  systems 
(where  EPA  is  conducting  the  analytical 
work)  but  differed  on  how  best  to  store 
data  in  the  EPA  database.  EPA  will 
place  these  data  in  the  NCOD  since  they 
would  be  considered  reliable  residts  for 
unregulated  contaminants  under  the 
SDWA  and,  therefore,  must  be  placed  in 
the  NCOD  under  SDWA  Section 
1445(g).  EPA  plans  to  clearly  label  these 
data  to  indicate  that  monitoring  for 
these  contaminants  is  not  required 
imder  this  regidation  and  that  reporting 
under  the  CCR  is  not  required.  Also, 
because  large  systems  are  not  included, 
these  data  are  not  completely 
representative  and  EPA  will  not  use  the 
data  to  make  a  determination  to 
regulate,  without  supplemental 
information. 

B.  More  Complete  Specification  of 
Contaminants  for  Unregulated 
Contaminant  Monitoring  in  the  Future 

The  current  approach  of  listing 
specific  contaminants  for  monitoring 
under  the  UCMR  program  does  not 
address  the  complete  effect  of  the 
individual  contaminant  on  the 
environment  and  in  drinking  water.  For 
example,  a  pesticide  may  have  several 
degradates.  Unregidated  contaminant 
monitoring  only  for  the  parent  pesticide 
may  entirely  miss  potentially  harmful 
degradates  and  by  products.  For 
example,  the  European  Union  treats 
several  categories  of  contaminants  as 
groups  for  the  specification  of 
monitoring  requirements,  such  as 
"pesticides  and  degradates."  (European 
Union,  1997).  Public  comments  were 
mixed  on  the  issue  of  how  to  group 
unregulated  contaminants  to  more 
completely  assess  the  occurrence  of 
such  contaminants  in  source  water  and 
drinking  water.  The  cxurent  CCL 
includes  contaminants  that  are  parent 
compoimds,  degradates  and  groups  of 
degradates.  EPA  will  consider  the 


comments  received  in  developing  any 
future  proposals  for  the  UCMR.  This  is 
a  complex  topic  and  further  expert  and 
stakeholder  discussions  may  be 
warranted. 

C.  Synchronization  of  UCMR  and  CCL  in 
the  Future 

The  current  schedides  for  the 
development  of  the  CCL  and  UCMR  are 
February  1998  and  August  1999, 
respectively,  and  then  every  five  years 
after  each  of  those  dates.  This 
scheduling  means  that  the  UCMR 
responds  to  the  contaminant  list  of  the 
CCL,  rather  dian  allowing  the  UCMR  to 
anticipate  contaminants  for  which  the 
CCL  deliberations  coidd  evaluate  and 
decide  whether  or  not  to  regulate.  Given 
the  current  characteristics  of  the  UCMR 
program  and  CCL  process,  EPA 
requested  public  comment  on  whether 
the  UCMR  monitoring  Ust  revisions 
could  be  promulgated  at  the  same  time 
as  the  pubUcation  of  the  revised  CCL, 
indicating  which  contaminants  would 
be  on  the  Lists  1 ,  2  or  3  about  1 V2  years 
earlier  than  imder  the  current  process. 

The  comments  provided  a  wide  range 
of  opinions  reflecting  the  complexity  of 
the  issue.  While  commentors  supported 
some  synchronization,  they  also 
expressed  reservations,  noting  that  the 
CCL  needed  to  come  first  to  establish 
the  candidate  list  and  priorities.  There 
is  no  decision  on  this  process  and  EPA 
will  continue  to  consider  the  comments. 

Vn.  Guidance  Manuals 

EPA  will  provide  guidance  manuals 
to  further  explain  the  quality  control 
measures  that  laboratories  are  required 
to  perform  for  List  2  (appendix  A  to  40 
CFR  141.40),  as  well  as  all  unregulated 
contaminant  monitoring.  For  small 
systems  that  are  part  of  the  national 
representative  sample,  the  sampling 
guidance,  "Unregulated  Contaminant 
Monitoring  Regulation  Guidance  for 
Operators  of  Public  Water  Systems 
Serving  10,000  or  Fewer  Persons"  (EPA 
815-R-00-018,  December  2000),  is 
available.  The  "Unregulated 
Contaminant  Monitoring  Regulation 
Analytical  Methods  and  Quality  Control 
Manual"  (EPA  815-R-99-003.  March 
2000)  and  its  "Supplement  A  to  the 
Unr^ulated  Contaminant  Monitoring 
Regulation  Analytical  Methods  and 
Quality  Control  Manual"  (EPA  815-R- 
00-002,  March  2000)  are  available. 
These  documents  are  available  through 
the  EPA  Safe  Drinking  Water  Hodine  at 
800-426-4791,  or  through  EPA's  Office 
of  Ground  Water  and  Drinking  Water 
Homepage  at  http://www.epa.gov/ 
safewater. 


Vm.  Costs  and  Benefits  of  the  Rule 

A.  Program  Cost  Estimates 

Today's  amendment  to  the  UCMR  (64 
FR  50556)  adds  methods  for  monitoring 
the  UCMR  (1999)  List  2  contaminants. 
The  average  annual  cost  for  Screening 
Survey  One  over  the  period  2001-2005 
is  $428,720:  EPA,  $127,650;  States,  $0; 
small  systems  $120;  and  large  systems, 
$300,950.  The  first  set  of  List  2 
contaminants  may  be  collected  at  the 
same  time  as  the  Assessment 
Monitoring  component  of  the  UCMR 
program.  As  described  elsewhere  in  this 
Preamble,  the  first  Screening  Survey 
will  be  conducted  over  a  2-year  period 
from  2001  to  2002.  One  hundred  eighty 
small  systems  randomly  selected  from 
the  first  267  small  systems  monitoring 
in  2001,  and  120  large  systems 
randomly  selected  from  the  2,774  large 
PWSs  will  monitor  in  2002. 

Of  the  16  List  2  contaminants,  today's 
rule  establishes  the  analytical  methods 
for  13  chemical  contaminants,  which 
will  be  monitored  imder  Screening 
Survey  One.  Today's  rule  also  sets  the 
schedule  for  the  monitoring  of 
Aeromonas,  which  will  be  monitored 
under  Screening  Survey  Two  once  its 
analytical  method  is  promidgated.  Since 
the  method  for  Aeromonas  is  not  being 
established  imder  today's  rule,  the 
estimated  costs  associated  with 
Aeromonas  monitoring  are  not  included 
here,  but  will  be  addressed  with  the 
promulgation  of  the  final  method  for 
Aeromonas.  Estimated  system  and  EPA 
costs  are  based  on  the  analytical  costs 
for  these  methods.  EPA  recognizes  that 
these  Screening  Survey  methods  are 
new  and  will  not  coincide  with  other 
compliance  monitoring.  However,  since 
the  13  List  2  chemical  contaminants  for 
the  first  Screening  Survey  may  be 
analyzed  by  laboratories  using  water 
samples  that  are  collected  at  the  same 
time  as  the  Assessment  Monitoring 
contaminants,  there  are  only  minimal 
incremental  labor  costs  anticipated  for 
systems,  in  the  form  of  taking  an 
additional  sample  for  List  2 
contaminants  at  the  same  time  of  List  1 
sampling.  The  Agency  assumes  there  is 
minimal  added  labor  burden  associated 
with  filling  one  more  sample  bottle. 

In  addition,  today's  Rule  makes 
several  clarifications  and  technical 
corrections  to  the  UCMR  (1999).  EPA 
believes  that  none  of  these  clarifications 
and  corrections  will  increase  the  costs 
or  labor  burden  to  public  water  systems 
or  States.  Most  of  these  items  were 
already  included  in  the  cost  and  burden 
analyses  for  the  UCMR  (1999);  their 
explanation  is  simply  being  clarified. 
These  assumptions  are  discussed  below. 
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Updating  the  NCOD  on  a  quarterly 
basis  rather  than  six  times  per  year  will 
not  be  an  additional  expense  to  systems 
or  States,  and  will  reduce  EPA  costs 
marginally.  Requiring  one-time 
reporting  of  system  and  laboratory 
points-of-contact  will  improve  the 
implementation  of  the  program  by 
allowing  EPA  to  convey  important 
testing  and  reporting  information  to 
systems  and  laboratories,  thereby 
enhancing  the  long-term  data  quality. 
Clarifying  the  data  element  definitions 
will  provide  more  usable  information  by 
more  clearly  conveying  the  data  that 
should  be  reported  and  should  not  be  an 
additional  cost  to  any  entity.  Clarifying 
the  data  reporting  procedures  through  a 
"single-entry"  electronic  data  reporting 
process,  will  reduce  costs  to  systems 
marginally.  Clarification  of  the  source 
(raw)  water  monitoring  alternative 
option  does  not  increase  the  costs  to 
systems  beyond  those  that  EPA  had 
anticipated  originally  in  adopting  the 
alternative  so  that  systems  in  States 
requiring  source  water  compliance 
monitoring  coiUd  coordinate 
unregulated  contaminant  monitoring 
with  other  monitoring.  Providing 
options  for  reporting  treatment  plant 
latitude  and  longitude  should 
marginally  reduce  costs  to  States  which 
had  not  previously  reported  these 
locational  data.  Approval  of  EPA 
Method  502.2  and  Standard  Methods 
6200C  for  the  analysis  of  MTBE 
provides  systems  more  flexibility  to  use 
methods  that  they  may  already  be  using 
to  monitor  for  this  unregulated 
contaminant,  possibly  providing  cost 
savings  to  them.  Approval  of  EPA 
Methods  515.3  and  515.4  for  the 
analysis  of  DCPA  mono-acid  degradate 
and  £)CPA  di-acid  degradate  provides 
flexibility  to  systems  to  use  methods 
similar  to  those  used  in  compliance 
monitoring  and  may  reduce  costs  for 
testing  and  analysis  of  those 
unregulated  contaminants.  Eliminating 
the  use  of  pH  as  a  water  quality 
parameter  required  for  reporting 
chemical  contaminant  results  will 
marginally  reduce  costs  to  systems  for 
testing  and  analysis.  Removing  the 
reference  to  40  CFR  Part  136,  Appendix 
B  definition  of  Minimum  Detection 
Limit  is  a  technical  change  with  no  cost. 
Providing  contaminant  detection 
confirmation  clarification  for  linuron 
and  diuron  as  applying  only  to  non-gas 
chromatographic  methods  does  not 
change  the  costs  of  the  rule  for  the  other 
imregulated  contaminants.  This  change 
only  applies  to  these  two  List  2 
contaminants  and  is  included  in  the 
cost  analysis  for  the  List  2  contaminant 
methods.  Clarifying  that  the  method 


quality  controls  for  UCMR  contaminants 
are  to  be  used  along  with  the  UCMR- 
specific  quality  controls  for  testing  and 
analysis  does  not  increase  the  cost  of  the 
regulation.  Finally,  clarifying  the 
resampling  process  when  samples  must 
be  resubmitted  does  not  increase  the 
cost  of  the  regulation.  These  costs  were 
included  in  the  original  analysis. 

As  noted,  additional  non-labor  costs 
from  this  rule  are  solely  attributed  to  the 
laboratory  fees  that  will  be  charged  for 
analysis  of  these  contaminants.  These 
costs  will  only  be  incurred  by  EPA  and 
by  large  PWSs.  EPA  assumes  that  there 
will  be  additional  charges  imposed  for 
analysis  of  the  List  2  contaminants, 
since  these  contaminants  will  be 
analyzed  under  new  methods  or 
modifications  of  existing-methods.  EPA 
estimates  that  the  average  laboratory  fee 
for  the  analyses  for  the  13  Screening 
Survey  One  chemical  contaminants, 
using  EPA  Methods  526,  528,  and  532 
will  be  $560.  The  costs  for  Screening 
Siuvey  One  for  laboratory  analyses  are 
calculated  as  follows:  the  number  of 
systems  multiplied  by  the  number  of 
entry  or  sampling  points,  multiplied  by 
the  sampling  frequency,  and  then 
multiplied  by  the  cost  of  analysis. 

EX.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivify,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiadly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 


B.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
"economically  significant"  as  defined 
imder  Executive  Order  12866.  Further, 
this  rule  does  not  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  This 
rule  makes  only  clarifying  changes  to 
the  September  1999  UCMR  and 
establishes  analytical  methods  and 
procedures  for  monitoring  of  the  List  2 
unregulated  contaminants. 

However,  this  rule  is  part  of  the 
Agency's  overall  strategy  for  deciding 
which  contaminants  to  set  drinking 
water  standards  for  under  the  Safe 
Drinking  Water  Act  (see  discussion  of 
the  Contaminant  Candidate  List  (CCL)  at 
63  FR  10273).  Its  purpose  is  to  ensure 
that  EPA  obtains  data  on  the  occurrence 
of  contaminants  on  the  CCL — 
specifically,  13  of  the  List  2  chemical 
contaminants — where  those  data  are 
currently  lacking.  In  addition,  today's 
rule  sets  the  schedule  for  monitoring    ' 
one  microbiological  contaminant.  The 
method  for  this  contaminant, 
Aeromonas,  is  reserved,  and  will  be 
published  in  a  subsequent  notice.  EPA 
is  also  taking  steps  to  ensine  that  the 
Agency  will  have  data  on  the  health 
effects  of  these  contaminants  on 
children  through  its  research  program. 
The  Agency  will  use  these  occxirrence 
and  health  effects  data  to  decide 
whether  to  regulate  these  contaminants. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
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statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
UMRA  section  205  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
cosUy,  most  cost-effective,  or  least 
burdensome  alternative,  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  UMRA  section  203  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educatiiig,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  today's  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
Tribal  govenunents,  in  the  aggregate,  or 
for  the  private  sector  in  any  one  year. 
Total  annual  costs  of  today's  rule  (across 
the  implementation  period  of  2001- 
2005),  for  State,  local,  and  Tribal 
governments  and  the  private  sector,  are 
estimated  to  be  $428,720,  of  which  EPA 
will  pay  $127,650,  or  approximately  30 
percent.  Again,  States  are  assimied  to 
incur  no  additional  costs  associated 
with  the  Screening  Survey  component 
of  the  UCMR.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  UMRA 
sections  202  and  205. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  EPA  will 
pay  for  the  costs  of  shipping  and  sample 
testing  for  the  small  PWSs  required  to 
sample  and  test  for  unregulated 
contaminants  under  this  rule,  including 
those  dWned  and  operated  by  small 
governments.  The  only  thing  small 


governments  will  have  to  pay  for  is  the 
cost  of  collecting  the  sample  and 
reviewing  the  sample  result.  Screening 
Survey  One  samples  will  generally  be 
collected  coincident  with  Assessment 
Monitoring  and  therefore  have  minimal 
associated  additional  biu-den.  These 
labor  costs  are  minimal.  This  rule  will, 
therefore,  not  significantly  or  imiquely 
affect  small  governments.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  UMRA  section  203. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  niunber  2040-0208. 

The  information  to  be  collected  under 
today's  rule  fulfills  the  statutory 
requirements  of  section  1445(a)(2)  of  the 
Safe  Drinking  Water  Act,  as  amended  in 
1996.  The  data  to  be  collected  will 
describe  the  source  of  the  water, 
location  of  the  water  source  and 
treatment  plant,  emd  test  results  for 
samples  taken  from  PWSs.  The 
concentrations  of  any  of  the  13  UCMR 
List  2  contaminants  will  be  evaluated 
regarding  health  effects  and  will  be 
considered  for  future  regulation 
accordingly.  Reporting  is  mandatory. 
The  data  are  not  subject  to 
confidentiality  protection. 

The  cost  estimates  described  below 
for  the  List  2  contaminants  are 
attributed  to  sampling  and  additional 
contract  laboratory  fees.  The  additional 
labor  burden  that  will  be  incurred  by 
PWSs  during  the  ICR  period  (2001- 
2003)  for  sampling  is  100  hours. 
Screening  Survey  One  sampling  will 
generally  be  coincident  with 
Assessment  Monitoring  and  the  burden 
and  costs  for  sample  collection,  packing, 
and  shipping,  and  reporting  were 
included  in  the  original  ICR  for  the 
UCMR  (1999),  except  for  the  small 
incremental  sampling  burden  of  100 
hours.  For  the  first  Screening  Survey, 
180  small  water  systems  (from  the 
national  representative  sample  of 
systems  serving  10,000  or  fewer  people) 
will'  collect  and  test  samples  during 
2001,  and  120  large  public  water 
systems  will  collect  and  test  samples 
during  2002.  It  is  estimated  that  each 
small  system  will  incur  an  average  of 
0.06  hours  of  labor  per  system  per  year, 
with  an  average  labor  cost  of  $1  per 
system  per  year.  Ehuing  the  ICR  period, 
large  systems  and  EPA  will  incm-  costs 
for  the  analysis  of  the  13  List  2  chemical 
contaminants  (e.g.,  Screening  Survey 
One).  Each  large  system  respondent  will 
incur  an  annual  average  cost  of  $4,200. 


Program  implementation  costs  and 
biu'dens  for  the  States,  Territories  and 
EPA  were  already  included  in  the 
original  ICR  for  UCMR  (1999). 

EPA  will  inciu-  no  additional  labor 
costs  for  implementation  of  today's  rule. 
EPA's  aimual  non-labor  costs  for  the  ICR 
period  2001-2003  are  estimated  to  be 
$212,700  for  Screening  Survey  One, 
which  consists  of  1 3  chemical 
contaminants.  The  non-labor  costs  are 
solely  attributed  to  the  cost  of  sample 
testing  by  contract  laboratories  and  the 
shipping  of  the  sample  kits  to  the  180 
small  systems. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  use  technology  and  systems 
for  the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is  not  amending  the  table  in  40 
CFR  part  9  of  currently  approved  ICR 
control  numbers.  The  control  number 
previously  approved  for  UCMR  and  the 
approved  sections  of  40  CFR  Part  141 
have  not  been  changed. 

E.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibilify 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entify.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
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activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  601(3H5).  In  addition  to  the 
above,  to  estabUsh  an  alternative  small 
business  definition,  agencies  must 
considt  with  the  Small  Business 
Administration's  (SBA)  Chief  Counsel 
for  Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  EPA 
considered  small  entities  to  be  systems 
serving  10,000  or  fewer  persons.  This  is 
the  size  of  system  specified  in  SDWA  as 


requiring  special  consideration  with 
respect  to  small  system  flexibility.  In 
accordance  with  the  RFA  requirements, 
EPA  proposed  using  this  alternative 
definition  in  the  Federal  Register,  (63 
FR  7605,  February  13,  1998),  requested 
public  comment,  consulted  with  SBA 
on  the  definition  as  it  relates  to  small 
businesses,  and  expressed  its  intention 
to  use  the  alternative  definition  for  all 
future  drinking  water  regulations  in  the 
final  Consiuner  Confidence  Reports 
regidation  (63  FR  44511,  August  19, 
1998).  As  stated  in  that  final  rule,  the 


alternative  definition  would  be  applied 
to  regxUation,  as  well. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  smaU 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  estimated  distribution  of  the 
representative  sample  of  small  entities 
required  to  monitor  imder  today's  rule, 
categorized  by  ownership  type,  soiut:e 
water  and  system  size,  is  presented  in 
Table  1. 


Table  l  .—Number  of  Publicly  and  Privately  Owned  Systems  To  Participate  in  Screening  Survey  One 


Size  category 


PuWidy 

owned 

systems 


Total— all 
systems 


500  and  under  

8 
31 

24 

31 
14 

7 

39 

501  to  3  300                               

45 

3  301  to  10  000                       „ 

31 

Subtotal  Ground  Water  Systems    - 

63 

52 

115 

Ground  Water  Systame 

Surface  Water  Systams 

500  and  under  

501  to  3,300 

3,301  to  10,000 

Subtotal  Surface  Water  Systems 

Total  '. 


6 
10 
24 


40 


102 


14 

5 

7 


26 


78 


20 

15 
30 


65 
180 


The  basis  for  the  UCMR  RFA 
certification  for  today's  rule,  which  adds 
the  Screening  Survey  contaminants  and 
methods  to  the  UCMR  program,  is  as 
follows:  The  average  annual  compliance 
cost  of  the  rule  for  a  small  system  is  $1 
which  represents  0.0004  percent  of 
revenue/sales  for  the  180  small  systems 
required  to  monitor  in  Screening  Survey 
One  as  a  result  of  today's  rule.  In  order 
to  reduce  burden  on  small  systems,  EPA 
is  paying  for  the  costs  of  analyses, 
shipping  and  quality  control  for  all 
small  systems  (97%  of  the  entire  cost  of 
monitoring  and  testing  by  small 
systems). 

F.  National  Technology  Tmnsfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
will  be  inconsistent  with  applicable  law 
or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 


business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  appUcable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  Therefore,  the  Agency 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However,  we 
identified  no  such  standards.  Therefore, 
EPA  has  decided  to  use  EPA  Methods 
526,  528,  and  532. 

G.  Executive  Order  12898— Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898,  'Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  (February  11, 
1994),  focuses  Federal  attention  on  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations  with  the  goal  of  achieving 
environmental  protection  for  all 
communities.  By  seeking  to  identify 
unregulated  contaminants  that  may  pose 


health  risks  via  drinking  water  from  all 
PWSs,  today's  regulation  furthers  the 
protection  of  public  health  for  all 
citizens,  including  minority  and  low- 
income  populations  using  public  water 
supplies. 

H.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government,  as  specified  in 
Executive  Order  13132.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  Rule 
specifies  the  approved  analytical 
methods  for  13  List  2  chemical 
contaminants,  thereby  allowing  these 
contaminants  to  be  included  in  the 
UCMR  Screening  Survey  program,  and 
makes  other  minor  corrections  to  the 
September  rule  (64  FR  50556).  The  cost 
to  State  and  local  governments  is 
minimal,  and  the  rule  does  not  preempt 
State  law.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

/.  Executive  Order  13084 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments,  ff  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  "Tribal  governments.  Only  one 
Tribal  water  system  serves  more  than 
10,000  persons  and  will  be  required  to 
monitor  and  test  under  this  rule.  The 
costs  for  monitoring  and  testing  for  the 
large  system  are  not  significant.  All  the 
other  "Tribal  water  systems  serve  10,000 
or  fewer  persons,  and  in  today's  rule 
had  an  equal  probability  of  being 
selected  in  the  national  representative 
sample  of  small  systems.  EPA  will  pay 
the  costs  of  imregulated  contaminant 
testing  for  small  Tribal  water  systems 


just  as  they  will  for  other  small  water 
systems.  The  actual  cost  of  taking  the 
sample  is  considered  minimal.  Tribal 
water  systems  will  be  treated  the  same 
as  other  water  systems  and  the  impact 
of  this  rule  on  them  will  not  be 
significant  or  luiique.  There  are  no  costs 
associated  with  the  minor  amendments 
that  clarify  the  September  1999  UCMR. 
This  rule  will  not  impose  substantial 
direct  compliance  costs  on  Tribal 
conununities  either  because,  with  the 
exception  of  the  one  large  Tribal  water 
system,  the  Federal  government  will 
provide  the  funds  necessary  to  pay  the 
potential  direct  costs  incurred  by  Tribal 
governments  in  complying  with  the  rule 
for  the  testing  and  reporting  of 
contaminant  occurrence  of  small 
systems.  By  statute,  EPA  must  pay  the 
reasonable  testing  and  laboratory 
analysis  costs  for  small  systems  selected 
to  participate  in  this  monitoring 
program.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  Rule. 

/.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  Jime  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  EPA  requested 
comment  in  the  proposed  rule  on  ways 
to  make  this  rule  easier  to  imderstand. 
The  Agency  did  not  receive  any 
comments  on  this  matter. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  U.S.C.  804(2).  This  rule  will 
be  effective  January  11,  2001. 

L.  Administrative  Procedure  Act 

Under  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  553(d),  an  agency 
must  normally  provide  a  minimum  of 
30  days  between  publication  of  a  final 
rule  and  its  effective  date.  The  effective 
date  for  today's  rule  will  be  January  1 1 , 
2001.  Hence,  there  will  be  less  than  30 
days  between  publication  and  the 


effective  date.  The  APA  provides  that  an 
agency  can  make  a  rule  effective  in  less 
than  30  days,  however,  where  the 
agency  finds  "good  cause"  for  doing  so 
andpublishes  the  reasons  with  the  rule. 

EPA  believes  that  such  "good  cause" 
exists  for  making  this  rule  effective  in 
less  than  30  days.  "These  reasons  are  as 
follows.  With  respect  to  List  1 
Assessment  Monitoring,  this  is 
primarily  a  supplemental  rulemaking 
related  to  the  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR);  that 
was  pubhshed  on  September  17,  1999, 
and  which  specified  that  List  1 
monitoring  would  begin  on  January  1 , 
2001.  Today's  rule  does  not  alter  the 
original  effective  date  for  List  1 
monitoring  but  it  does  make  minor 
revisions  to  requirements  to  conducting 
the  monitoring  and  reporting 
monitoring  results  for  List  1 
contaminants.  Because  List  1 
monitoring  has  long  been  scheduled  to 
begin  on  January  1,  2001,  and  affected 
systems  have  been  gearing  up  to  do  so, 
it  is  critical  that  all  the  minor 
amendments  to  the  original  UCMR  be 
effective  as  soon  as  possible,  so  that 
systems  that  are  scheduled  to  begin 
monitoring  can  do  so  in  compliance 
with  the  new  requirements. 

With  respect  to  List  2  Screening 
Sluvey  monitoring  for  13  contaminants, 
EPA  wants  to  make  this  rule  effective 
January  11,  2001,  in  order  to  reduce  the 
biuden  on  small  systems  and  allow 
them  to  complete  their  List  2  monitoring 
coincident  with  their  List  1  Assessment 
Monitoring. 

X.  Public  Involvement  in  Regulation 
Development 

EPA's  Office  of  Groimd  Water  and 
Drinking  Water  has  developed  a  process 
for  stakeholder  involvement  in  its 
regulatory  activities  to  provide  early 
input  to  regulation  development. 
Today's  rule  amended  the  September 
1999  UCMR,  by  establishing  the  method 
requirements  for  13  List  2  chemical 
contaminants  and  making  other  minor 
changes  in  the  UCMR.  At  the  time  of 
UCMR  publication — September  1999 — 
the  methods  for  these  contaminants 
were  still  being  refined  by  EPA.  For  a 
description  of  public  involvement 
activities  related  to  the  UCMR,  please 
see  the  discussion  at  64  FR  50556.  EPA 
conducted  a  series  of  five  national 
implementation  workshops  for  States 
and  EPA  Regions,  regarding  the 
September  1999  UCMR,  from  March  26 
through  April  27,  2000,  in  Philadelphia, 
Atlanta,  Kansas  City,  Denver,  and  San 
Francisco.  Participants,  other  than  EPA 
personnel,  represented  35  States,  two 
territories,  and  one  Tribe.  Questions 
about  implementation  of  the  UCMR 
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prompted  many  of  today's  technical 
changes  and  clarifications. 
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For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3,  300g-^,  300g-5,  300g-6,  300J-4. 
300>-9,  and  300)-ll. 

2.  Section  141.35  is  amended  by: 


a.  Revising  paragraph  (c); 

b.  Revising  paragraph  (d)  (including 
Table  1); 

c.  Revising  paragraph  (e);  and 

d.  Revising  paragraph  (f). 
The  Revisions  read  as  follows: 

§  141.35    Reporting  of  unregulated 
contaminant  monitoring  resuKs. 

***** 

(c)  When  must  I  report  monitoring 
results?  You  must  report  the  results  of 
unregulated  contaminant  monitoring 
within  thirty  (30)  days  following  the 
month  in  which  you  received  the  results 
from  the  laboratory.  EPA  will  conduct 
its  quality  control  review  of  the  data  for 
sixty  (60)  days  after  you  report  the  data, 
which  will  also  allow  for  quality  control 
review  by  systems  and  States.  After  the 
quality  control  review,  EPA  will  place 
the  data  in  the  national  drinking  water 
contaminant  occurrence  database  at  the 
time  of  the  next  database  update. 
Exception:  Reporting  of  monitoring 
results  to  EPA  received  by  public  water 
systems  prior  to  June  30,  2001,  must 
occur  between  July  1  and  September  30, 
2001. 

(d)  What  information  must  I  report? 
(1)  You  must  provide  the  following 
"point  of  contact"  information:  name, 
maiUng  address,  phone  number,  and  e- 
mail  address  for: 

(i)  PWS  Technical  Contact,  the  person 
at  your  PWS  that  is  responsible  for  the 
technical  aspects  of  your  unregulated 
contaminant  monitoring  regulation 
(UCMR)  activities,  such  as  details 
concerning  sampling  and  reporting; 

(ii)  PWS  Official,  the  person  at  your 
PWS  that  is  able  to  function  as  the 
official  spokesperson  for  your  UCMR 
activities;  and 

(iii)  Laboratory  Contact  Person,  the 
person  at  your  laboratory  that  is  able  to 
address  questions  concerning  the 
analysis  that  they  provided  for  you. 

(2)  You  must  update  this  information 
if  it  changes  during  the  course  of  UCMR 
implementation. 

(3)  You  must  report  the  information 
specified  for  data  elements  1  through  16 
in  the  follovtring  table  for  each  sample. 


Table  l.— Unregulated  Contaminant  Monitoring  Reporting  Requirements 


Data  Element 


1.  Public  Water  System  (PWS)  Identification 
Number. 

2.  Put)lic  Water  System  Facility  Identification 
Number — Sampling  Point  Identification  Num- 
ber and  Sampling  Point  Type  Identification. 


Definition 


The  code  used  to  Identify  each  PWS.  The  code  begins  with  the  standard  two-ctiaracter  postal 
State  abbreviation;  ttie  remaining  seven  cfiaracters  are  unique  to  each  PWS. 

The  Sampiir^  point  identification  number  and  sampling  point  type  identification  must  either  be 
static  or  traceable  to  previous  numbers  and  type  identifications  throughout  the  period  of  un- 
regulated contaminant  monitoring.  The  Sampling  point  identification  number  is  a  three-part 
alphanumeric  designation,  made  up  of: 
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Table  1  .—Unregulated  CoffTAMiNANT  Monitoring  Reporting  Requirements— Continued 


Data  Element 


3.  Sample  Collection  Date 

4.  Sample  Identification  Numtwr 

5.  Coritaminant/Parameter 

6.  Analytical  Results— Sign  


7.  Analytical  Result— Value  

8.  Analytical  Result — Unit  of  Measure 

9.  Analytical  Method  Number  

10.  Sample  Analysis  Type 


1 1 .  Sample  Batch  Identification  Number 


12.  Minimum  Reporting  Level 


13.  Minimum  Reporting  Level  Unit  of  Measure 


14.  Analytical  Precision 


Definition 


a.  The  Public  Water  System  Facility  Identification  Number  is  an  identification  number  estab- 
lished by  the  State,  or  at  the  State's  discretion  the  PWS,  that  is  unique  to  the  PWS  for  an 
intake  for  each  source  of  water,  a  treatment  plant,  a  distribution  system,  or  any  other  fadiily 
associated  with  water  treatment  or  delivery  and  provides  for  the  relationship  of  facilities  to 
each  other  to  be  maintained; 

b.  The  Sampling  Point  Identification  Number  is  an  identification  number  established  by  the 
State,  or  at  the  State's  discretion  the  PWS,  that  is  unique  to  each  PWS  facility  that  identifies 
the  specific  sampling  fwint  and  allows  ttte  relationship  of  the  sampling  point  to  other  taciMies 
to  be  maintained;  and 

c.  Sampling  Point  Type  Identification  is  one  of  following: 

SR — Untreated  water  collected  at  the  source  of  the  water  system  facility. 

EP — Entry  point  to  the  distribution  system. 

MD — midpoint  in  the  distribution  system  wtwre  ttie  disinfectant  residual  would  be  expected  to 
be  typical  for  the  system  such  as  the  location  for  sampling  coliform  indicator  bacteria  as  de- 
scribed in  40  CFR  141.21. 

MR— point  of  maximum  retention  is  the  point  located  the  furthest  from  ttie  entry  point  to  tfie 
distribution  system  which  is  approved  by  the  State  for  trihalomethane  (THM)  (disinfectant 
byproducts  (DSP))  and/or  total  coliform  sampling. 

LD — location  in  ttie  distribution  system  wtiere  tfte  disinfectant  residual  is  the  lowest  wtiich  is 
approved  by  the  State  for  THM  (DBP)  and/or  total  colifomi  sampling. 

The  date  the  sample  is  collected  reported  as  4-digit  year,  2-dig<t  month,  and  2-digit  day. 

An  alphanunneric  value  of  up  to  15  cfiaracters  assigned  by  tfie  laboratory  to  uniquely  identify 
containers  or  groups  of  containers  containing  water  samples  collected  at  tfie  same  time  and 
sampling  point. 

The  unregulated  contaminant  or  water  quality  parameter  for  which  the  sample  is  being  ana- 
lyzed. 

An  alphanumeric  value  indicating  wfiettier  ttie  sample  analysis  result  was: 

a.  (<)  "less  than"  means  the  contaminant  was  not  detected  or  was  detected  at  a  level  "less 
than"  the  MRL. 

b.  (=)  "equal  to"  metins  the  contaminant  was  detected  at  a  level  "equal  to"  the  value  reported 
in  "Analytical  Result— Value." 

The  actual  numeric  value  of  the  analysis  for  cfiemical  and  microbiological  results,  or  the  min- 
imum reporting  level  (MRL)  if  the  analytical  result  is  less  than  tfie  contaminant's  MRL. 

The  unit  of  measurement  for  the  analytical  results  reported,  [e.g.,  micrograms  per  liter,  iiigfLt; 
colony-forming  units  per  100  milliliters,  (CFU/100  mL),  etc.] 

The  identification  number  of  the  analytical  metfiod  used. 

The  type  of  sample  collected.  Permitted  values  include: 

a.  RFS — Raw  field  sample — untreated  sample  collected  and  submitted  for  analysis  under  tfiis 
rule. 

b.  RDS — Raw  duplicate  field  sample — untreated  field  sample  duplicate  collected  at  ttie  same 
time  and  place  as  the  raw  field  sample  and  submitted  for  analysis  under  this  rule. 

c.  TFS — Treated  field  sample — treated  sample  collected  and  submitted  for  analysis  under  tfiis 
rule. 

d.  TDS— Treated  duplicate  field  sample— treated  field  sample  duplicate  collected  at  the  same 
time  and  place  as  the  treated  field  sample  and  submitted  for  analysis  under  this  rule. 

The  sample  t>atch  identification  number  consists  of  three  parts: 

a.  Up  to  a  10-character  laboratory  identification  code  assigned  by  EPA. 

b.  Up  to  a  1 5-character  code  assigned  by  the  laboratory  to  uniquely  identify  each  extraction  or 
analysis  batch. 

c.  Tfie  date  that  the  samples  contained  in  each  extraction  batch  extracted  or  in  an  analysis 
batch  were  analyzed,  reported  as  an  8-digit  number  in  tfie  form  4-diglt  year,  2-diglt  month, 
and  2-digit  day. 

Minimum  Reporting  Level  (MRL)  refers  to  the  lowest  concentration  of  an  analyte  tfiat  may  be 
reported.  Unregulated  contaminant  monitoring  (UCM)  MRLs  are  established  in  §141.40 
monitoring  requirements  for  unregulated  contaminants. 

The  unit  of  measure  to  express  the  concentration,  count,  or  other  value  of  a  contaminant  level 
for  the  Minimum  Reporting  Level  reported,  (e.g.,  \ig/L,  colony  forming  units/100  mL  (CFU/ 
100  mL),  etc.). 

Precision  is  the  degree  of  agreement  between  two  repeated  measurements  and  is  monltoted 
through  the  use  of  duplicate  spiked  samples.  For  purposes  of  ttie  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR),  Analyfical  Precision  is  defined  as  the  relative  percent  dif- 
ference. (RPD)  beNveen  spiked  matrix  duplicates.  The  RPD  for  the  spiked  matrix  duplKates 
analyzed  in  the  same  batch  of  samples  as  ttie  analytical  result  being  reported  is  to  be  en- 
tered in  this  field.  Precision  is  calculated  as  Relative  Percent  Difference  (RPD)  of  spiked 
matrix  duplicates  from  the  mean  using: 

RPD  =  absolute  value  of  [(X,— X2)  /(X,  +X2)/2  ]  x  100%. 

where: 

Xi  is  the  concentration  obsen/ed  in  spiked  field  sample  minus  tfie  concentration  observed  in 
unspiked  field  sample. 

X2  is  the  concentration  observied  in  duplk;ate  spiked  field  sample  minus  the  concentration  ot>- 
served  in  unspiked  field  sample.    . 
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Table  1  .—Unregulated  Contaminant  Monitoring  Reporting  Requirements— Continued 


Data  Element 

Definition 

15  Analytical  Accuracy  

Accuracy  describes  how  dose  a  result  is  to  the  true  value  measured  through  the  use  of  spiked 

16.  Spiking  Concentration  

17.  Presence/Absence 

fieW  samples.  For  purposes  of  unregulated  contaminant  monitoring,-  accuracy  is  defined  as 
the  percent  recovery  of  ttie  contaminant  In  ttie  spiked  matrix  sample  analyzed  in  the  same 
analytical  batch  as  the  sample  result  being  reported  and  cak:ulated  using: 

%  recovery  =  [(amt.  found  in  spiked  sample — amt.  found  in  sample)  -  amt.  spiked]  x  100%. 

The  concentratHjn  of  method  analyte(s)  added  to  a  sample  to  be  analyzed  for  cateulating  ana- 
lytk:al  precisk>n  and  accuracy  where  the  value  reported  use  the  same  unit  of  measure  re- 
ported for  Analytical  Results. 

Resen«d. 

(e)  How  must  I  report  this 
information?  (1)  You  must  report  results 
from  monitormg  imder  this  rule  using 
EPA's  electronic  reporting  system.  For 
quahty  control  purposes,  you  must 
instruct  the  organization(s)  responsible 
for  the  analysis  of  unregulated 
contaminant  samples  taken  under 

§  141.40  to  enter  the  results  into  the 
reporting  system,  in  the  format  specified 
by  EPA.  You  are  responsible  for 
reviewing  those  results  and  approving 
the  reporting  (via  the  electronic  system) 
of  the  results  to  EPA.  You  must  also 
provide  a  copy  of  the  results  to  the 
State,  as  directed  by  the  State. 

(2)  If  you  report  more  than  one  set  of 
valid  results  for  the  same  sampling 
point  and  the  same  sampling  event  (for 
example,  because  you  have  had  more 
than  one  organization  [e.g.,  a  laboratory) 
analyze  replicate  samples  collected 
under  §  141.40,  or  because  you  have 
collected  multiple  samples  diuing  a 
single  monitoring  event  at  the  same 
sampling  point),  EPA  will  use  the 
highest  of  the  reported  values  as  the 
official  result. 

(f)  Does  the  laboratory  to  which  I  send 
samples  report  the  results  for  me?  While 
you  must  instruct  the  organization 


conducting  unregulated  contaminant 
analysis  (e.g.,  a  laboratory)  to  enter  the 
results  into  EPA's  electronic  reporting 
system,  you  are  responsible  for 
reviewing  and  approving  the 
submission  of  the  results  to  EPA.  If  the 
analytical  organization  or  laboratory 
cannot  enter  these  data  for  you  using 
EPA's  electronic  reporting  system,  then 
you  may  explain  to  EPA  in  writing  the 
reasons  why  alternate  reporting  is 
necessary  and  must  receive  EPA's 
approval  to  use  an  alternate  reporting 
procedure. 
*        •        •        *        • 

3.  Section  141.40  is  amended  by: 

a.  Revising  paragraph  (a)(l)(iii) 
introductory  text; 

b.  Revising  paragraph  (a)(l)(v) 
introductory  text; 

c.  Revising  Table  1,  List  1,  List  2  and 
List  3,  in  paragraph  (a)(3); 

d.  Revising  Table  2,  in  paragraph 
(aK4)(i); 

e.  Revising  paragraph  (a)(5)(ii)(B) 
(including  table  3); 

f.  Revising  paragraph  (a)(5)(ii)(C); 

g.  Revising  paragraph  (a)(5)(ii)(G); 
h.  Revising  paragraphs  (a)(7)(i),  (ii), 

and  (iii); 
i.  Revising  paragraph  (b)(l)(ix); 


j.  In  the  Appendix  A  to  §  141.40  by 
revising  paragraphs  (2)  and  (9);  and 

k.  Adding  paragraph  (11)  to  the 
Appendix  A  to  §  141.40. 

The  revisions  and  additions  read  as 
follows: 

§  1 41 .40    Monitoring  requirements  for 
unregulatsd  contaminants. 

(a)  *  *  * 

(D*  •  * 

(iii)  Large  systems  purchasing  their 
entire  water  supply  from  another 
system.  If  you  own  or  operate  a  public 
water  system  (other  than  a  transient 
system)  that  serves  more  than  10,000 
persons  and  purchase  yoMi  entire  water 
supply  from  a  wholesale  or  retail  public 
water  system,  you  must  monitor  as 
follows: 
***** 

(v)  Small  systems  purchasing  their 
entire  water  supply  from  another 
system.  If  you  own  or  operate  a  public  \ 
water  system  (other  than  a  transient 
system)  that  serves  10,000  or  fewer 
persons  and  purchase  yoiu  entire  water 
supply  from  another  public  water 
system,  you  must  monitor  as  follows: 
***** 

(3)*   *   * 


Table  1.— Unregulated  Contaminant  Monitoring  Regulation  (1999)  List 


Ust  1 — assessnrrant  monitoring  chemnal  contaminants 


l-contantinant 

r      -         '     ■ 

2-CAS  registry 
numtwr 

3-analytk»l  methods 

4-minimum 

reporting 

level 

5-sampling 
kKation 

6-perkxJ  during  whteh 

nnonitoring  to  be 

completed 

2,  4-dinitrotoluene  

2,  6  dinitrotoluene  

Acetochlor  

DCPA  mono-acid 
degradate^ 

DCPA  di-acM  degradate"  .. 

121-14-2  

606-20-2  

34256-82-1   

887-54-7  

2136-79-0  

EPA  Method  525.2» 

EPA  Method  525.2  • 

EPA  Method  525.2' 

EPA  Method  515.1  •,  EPA 
Method  51 5.2  •,  EPA 
Method  51 5.3 'J,  EPA 
Method  515.4'',  D531 7- 
93  ^  AOAC  992.32 -. 

EPA  Method  515.1  •,  EPA 
Method  515.2>,  EPA 
Method  51 5.3 -J,  EPA 
Method  515.4  k.  D531 7- 
93  ^  AOAC  992.32'. 

2  ng/L'  

2ng/L'  

2Hg/L'>  

1  jig/L=  

1  ng/L«  

EPTDS' 

EPTDS' 

EPTDS' 

EPIDS' 

EPTDS' 

2001-2003 
2001-2003 
2001-2003 
2001-2003 

2001-2003 
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Table  1  .—Unregulated  Contaminant  Monitoring  Regulation  (1999)  List— Continued 


List  1 — assessment  monitoring  chemical  contaminants 


1 -contaminant 

2-CAS  registry 
number 

3-analytical  methods 

4-minimum 

reporting 

level 

5-sampling 
location 

6-period  during  which 

monitoring  to  be 

completed 

4.4':DDE  

f  PTC 

72-55-9  

759-94-4  

2212-67-1   

1634-04-4  

98-95-3  

14797-73-0  

5902-51-2  

EPA  Method  508',  EPA 
Method  508.1  •,  EPA 
Method  525.2 ',0581 2- 
96  ^  AOAC  990.06"^. 

EPA  Method  507',  EPA 
Method525.2',  D5475- 
93  b.  AOAC  991.07  c. 

EPA  Method  507',  EPA 
Method  525.2 »,  D5475- 
93^  AOAC  991. 07c. 

EPA  Method  502.2 -",  SM 
6200C'i",  EPA  Method 
524.2",  D5790-95^  SM 
6210D<»,  SM  62008". 

EPA  Method  524.2 », 
D5790-95^SM6210D'^, 
SM6200B«. 

EPA  Method  314.01  

EPA  Method  507',  EPA 
Method  525.2 »,  D5475- 
93h,  AOAC  991.07  c. 

0.8ng/L'  

1  ng/L«  

0.9\ig/L'  

5ng/L«  

10ng/L»  

4jig/L«'  

2  ug/L'  

EPTDS' 

EPTDS' 

EPTDS' 

EPTDS' 

EPIDS' 

EPTDS' 

EPTDS' 

2001-2003 

2001-2003 
2001-2003 
2001-2003 

2001-2003 

2001-2003 
2001-2003 

Mdinate 

MTBE  .1; 

Nitrobenzene 

Perchlorate 

Terbacil  

Column  headings  are: 

1 — Chemical  or  microbiological  contaminant:  the  name  of  the  contaminants  to  be  analyzed. 

2— CAS  (Chemical  Abstract  Service  Number)  Registry  No.  or  Identification  Number:  a  unique  number  identifying  the  chemical  contaminants. 

3 — Analytical  Methods:  method  numbers  identifying  the  methods  that  must  be  used  to  test  the  contaminants. 

<— Minimum  Reporting  Level:  the  value  and  unit  of  measure  at  or  above  which  the  concentration  or  density  of  the  contaminant  must  be  meas- 
ured using  the  Approved  Analytical  Methods. 

5— Sampling  Location:  the  locations  within  a  PWS  at  whk;h  samples  must  be  collected. 

«— Years  During  Whk:h  Monitoring  to  be  Completed:  The  years  during  which  the  sampling  and  testing  are  to  occur  for  the  indk:ated  contami- 
nant. 

The  procedures  shall  be  done  in  accordance  with  the  documents  listed  next  in  these  footnotes.  The  incorporation  by  reference  of  the  following 
documents  listed  in  footnotes  b-d,  i,  k  and  I  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  of  the  documents  may  be  obtained  from  the  following  sources.  Information  regarding  obtaining  these  documents  can  be  obtained 
from  the  Safe  Drinking  Wafer  Hotline  at  800-426-4791 .  Documents  may  be  inspected  at  EPA  s  Dnnking  Water  Docket,  401  M  Street  SW 
Washington,  DC  20460  (Telephone:  202-260-3027);  or  at  the  Office  of  Federal  Register,  800  North  Capitol  Street,  NW.,  Suite  700  Wash^ 
ington,  DC. 

•The  version  of  the  EPA  methods  which  you  must  follow  for  this  Rule  are  listed  at  §  141 .24  (e). 

"Annual  Book  of  ASTM  Standards,  1996,  1998  and  1999,  Vol.  11.02,  American  Society  for  Testing  and  Materials.  Method  D5812-96.  "Stand- 
ard Test  Method  for  Detemiination  of  Organochlorine  Pesticides  in  Water  by  Capillary  Column  Gas  Chromatography",  is  located  in  tt>e  Annual 
Book  of  ASTM  Standards,  1998  and  1999,  Vol.  11.02.  Methods  D5790-95,  "Standard  Test  Method  for  Measurement  of  Purgeable  Organk:  Com- 
pounds in  Water  by  Capillary  Column  Gas  Chromatography/Mass  Spectrometry";  D5475-93,  "Standard  Test  Method  for  Nitrogen-  and  Phos- 
phorus-Containing Pesticides  in  Water  by  Gas  Chromatography  with  a  Nitrogen-Phosphoms  Detector";  and  D5317-93,  "Standard  Test  MeftxxJ 
for  Determination  of  Chlonnated  Organic  Acid  Compounds  in  Water  by  Gas  Chromatography  with  an  Electron  Capture  Detector"  are  located  in 
the  Annual  Book  of  ASTM  Standards,  1996  and  1998,  Vol  11.02.  Copies  may  be  obtained  from  the  American  Society  for  Testing  and  Matenals 
100  Barr  Hartwr  Drive,  West  Conshohocken,  PA  19428. 

c  Official  Methods  of  Analysis  of  AOAC  (Association  of  Official  Analytical  Chemist)  International,  Sixteenth  Edition,  4th  Revision  1998  Volume 
I,  AOAC  Intemational,  First  Union  National  Bank  Lockbox,  PO  Box  75198,  Baltimore,  MD  21275-5198.  800-379-2622 

■^SM  6210  D  is  only  found  in  the  18th  and  19th  editions  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  1992  and  1995, 
American  Public  Health  Association;  either  edition  may  t»e  used.  SM  6200  B  and  6200  C  are  only  found  in  the  20th  edition  of  Standard  Methods 
for  the  Examination  of  Water  and  Wastewater,  1998.  Copies  may  be  obtained  from  the  American  Public  Health  Association.  1015  Fifteenth 
Street  NW,  Washington,  DC  20005. 

'Minimum  Reporting  Level  detemiined  by  multiplying  by  10  the  least  sensitive  method's  detection  limit  (detection  limit  =standard  deviatkw 
times  the  Student's  t  value  for  99%  confidence  level  with  n-1  degrees  of  freedom),  or  when  available,  multiplying  by  5  the  least  sensitive  meth- 
od's estimated  detection  limit  (where  the  estimated  detection  limit  equals  the  concentration  of  compound  yielding  approximately  a  5  to  1  signal  to 
noise  ratio  or  the  calculated  detection  limit,  whichever  is  greater). 

'Entry  Points  to  the  Distribution  System  (EPTDS),  after  treatment,  representing  each  non-emergency  water  source  in  use  over  the  twelve- 
month period  of  monitoring:  this  only  includes  entry  points  for  sources  in  operation  during  the  months  in  which  sampling  is  to  occur  Sampling 
must  occur  at  the  EPTDS,  unless  the  State  has  specified  other  sampling  points  that  are  used  for  compliance  monitonng  under  40  CFR  141.24 
(0(1).  (2),  and  (3).  See  40  CFR  141.40(a)(5)(ii)(C)  for  a  complete  explanation  of  requirements,  including  the  use  of  source  (raw)  water  sampling 
points. 

s  Minimum  Reporting  Levels  (MRL)  for  Volatile  Organic  Compounds  (VOC)  detemiined  by  multiplying  either  the  published  detection  limit  or  0.5 
ng/L  times  10,  whichever  is  greater.  The  detection  limit  of  0.5  |ig/L  (0.0005  mg/L)  was  selected  to  conform  to  VOC  detection  limit  requirements  of 
40CFR  141.24(f)(17)(E).  »■  »-   /  -m 

••  The  approved  methods  do  not  allow  for  the  identification  and  quantitation  of  tfie  individual  acids.  The  single  analytk»l  result  obtained  shouW 
be  reported  as  total  DCPA  mono-  and  di-acid  degradates. 

'EPA  Method  515.3,  "Determination  of  Chlorinated  Acids  in  Drinking  Water  by  Liquid-Liquid  Extraction,  Derivatization  and  Gas  Chroma- 
tography with  Electron  Capture  Detection,"  Revision  1.0  July  1996.  EPA  815-R-00-014,  "Methods  for  the  Detemiination  of  Organic  and  Inor- 
ganic compounds  in  Drinking  Water,  Volume  1,"  August  2000.  Available  from  the  Natkinal  Technical  Infomiation  Service,  NTIS  PB2000- 106981, 
U.S.  Department  of  Commerce.  5285  Port  Royal  Road,  Springfiekj.  Virginia  22161.  The  toll  free  number  is  800-553-6847.  Altematively,  the 
method  can  be  assessed  and  downloaded  directly  on-line  at  www.epa.gov/safewater/methods/sourcalt.html. 

'Since  EPA  Method  515.3  does  not  include  a  solvent  wash  step  following  hydrolysis,  the  parent  DCPA  is  not  removed  prior  to  analysis,  there- 
fore, only  non-detect  data  may  be  reported  using  EPA  Method  515.3.  All  samples  with  results  above  the  MRL  must  be  analyzed  by  one  of  the 
other  approved  methods. 
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"EPA  Method  515.4,  "Detemiination  of  Chlorinated  Acids  in  Drinking  Water  by  Liouid-Liquid  Microextraction,  Derivatization  and  Fast  Gas 
Chromatography  with  Electron  Capture  Detection."  Revision  1.0,  April  2000,  EPA  #815/8-00/001.  Available  by  requesting  a  copy  from  the  EPA 
Safe  Drinking  Water  Hotline  within  the  United  States  at  800-426-4791  (Hours  are  Monday  through  Friday,  excluding  federal  holidays,  from  9 
a.m.  to  5;30  p.m.  Eastem  Time).  Alternatively,  the  method  can  be  assessed  and  downloaded  directly  on-line  at  www.epa.gov/safewater/methods/ 
sourcalt.html. 

'EPA  Method  314.0,  "Determination  of  Perchtorate  rn  Drinking  Water  Using  Ion  Chromatography,"  Revision  1.0,  EPA  815-B-99-003,  Novem- 
ber 1999  EPA  815-R-00-014,  "Methods  for  the  Determination  of  Organic  and  Inorganic  Compounds  in  Drinking  Water,  Volume  1,"  August 
2000  Available  from  the  National  Technical  Infomnation  Servk»,  NTIS  PB2000-1 06981,  U.S.  Department  of  Commerce,  5285  Port  Royal  Road, 
Spnngfield,  Virginia  22161.  The  toll  free  number  is  800-553-6847.  Altematively,  the  method  can  be  assessed  and  downloaded  direptly  on-line  at 
www.epa.gov/safewater/methods/sourcal1.html. 

-"MRL  was  established  at  a  concentratwn,  whrch  is  at  least  V«th  the  lowest  known  adverse  health  concentration,  at  which  acceptable  precision 
and  accuracy  has  been  demonstrated  in  spiked  matrix  samples. 

"Sample  preservation  techniques  and  holding  times  specified  in  EPA  Method  524.2  must  be  used  by  laboratories  using  either  EPA  Method 
502.2  or  Standard  Methods  6200C. 


List  2 — screening  survey  chemical  contaminants 


1 -contaminant 

2-CAS  registry 
number 

3-AnalytKal 
mettxxte 

4-Minlmum 
reporting 

5-sampling 
kx^tion 

6-Period  during  whk:h 

monitoring  to  be 

completed 

1 ,2-dipheny»hydra2ine  

2-methy1-phenol  

2  4-dk:hloroohenol     

122-66-7  

9548-7  

120-83-2  

51-28-5  

88-06-2  

Reserved'* 

333-41-5  

298-04-4  

330-54-1   

944-22-9  

330-55-2  

98-95-3  

1610-18-0  

121-82-4  

13071-79-9  

EPA  Method  526* 

0.5  jig/L  

ing/Lf 

1  ng/Lf ....; 

5  uq/L' 

EPTDS-^ 

EPIUS= 

EPTDS' 

EPTDS' 

EPIUS"= 

Resen/ed** 

EPTDS-^ 

EPTDS' 

EPTDS' 

EPTDS' 

EPIDS' 

EPTDS-^ 

EPTDS' 

Reserved"*  

EPTDS' 

2001— Selected  Systems 

■ 

EPA  Method  528"  

serving  <1 0,000  persons; 

2002— Selected  systems 
serving  >  10,000  per- 
sons. 

Same  as  above. 

EPA  Method  528  ••  

Same  as  above. 

2  4-dinitroohenol 

EPA  Methcxl  528»  

Same  as  above. 

2,4,6-tnchlorophenol  

Alachtor  ESA 

Diazinon 

EPA  Method  528"  

1  ng/Lf 

Reserved** 

0.5\ign.f 

0.5  ng/L' 

1  MQ/Lf 

0.5ng/Lf 

1  ng/Lf 

0.5  ug/L' 

Same  as  above. 

Reserved'* 

EPA  Method  526* 

Reserved"* 

2001— Seleected  Systems 

DisuHoton  

EPA  Method  526* 

serving  <1 0,000  persons; 

2002— Selected  systems 
serving  >  10,000  per- 
sons. 

Same  as  above. 

Dkiron 

EPA  Method  532' 

Same  as  above. 

Fooofos 

EPA  Method  526* 

Same  as  above. 

Linuron    

EPA  Method  532'^ 

Same  as  above. 

Nitrobenzene 

EPA  Method  526' 

Same  as  above. 

Prometon             

EPA  Method  526* 

0.5  ng/L' 

Reserved"*  

0.5|xg/L« 

Same  as  above. 

RDX 

Tertxjfos 

Reserved" 

EPA  Method  526' 

Reserved"' 

2001— Selected  Systems 

serving  <1 0,000  persons; 
2002-Selected  systems 
sen/ing  >  10,000  per- 
sons. 

List  2 — screening  survey  microbiotogical  contaminants  to  be  sampled  after  notk^  of  analytk:al  mettKxJs  availability 


1 -contaminant 

2-identification  number 

3-analytk:al  methcxls 

4-minimum  reporting 
level 

5-sampling  location 

6-period  dur- 
ing whk:h 
monitoring  to 
be  completed 

Aeromonas 

NA  

Reserved"* 

Reserved"* 

DIstributkxi  Systems  ... 

2003'< 

Column  headings  are: 

■  — Chemk:al  or  mk:robiok>gical  contaminant:  the  name  of  tfie  contaminants  to  be  analyzed. 

2 — CAS  (Chemical  Abstract  Service  Number)  Registry  No  or  Identification  Numt)er:  a  unique  numtser  identifying  tfie  cfiemical  contaminants. 

' — Analytk:ai  Methods:  methcxl  numbers  Identifying  ttie  methods  that  must  be  used  to  test  ttie  contaminants. 

* — Minimum  Reporting  Level:  the  value  and  unit  of  measure  at  or  above  whwh  the  concentration  or  density  of  ttie  contaminant  must  be  meas- 
ured using  tfie  Approved  Analytical  Methods. 

' — Sampling  Lcx:ation:  ttie  lcx:atk)ns  within  a  PWS  at  whch  samples  must  be  collected. 

* — Years  During  Which  Monitoring  to  tie  Completed:  the  years  during  whk;h  tfie  sampling  and  testing  are  to  occur  for  ttie  indicated  contami- 
nant. 

Ttie  procedures  shall  be  done  in  acxordance  with  the  dcxiuments  listed  next  In  these  fcxitnotes.  Tfie  incorporation  by  reference  of  the  following 
documents  listed  in  footnotes  a-c,  was  approved  by  the  Director  of  tfie  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51 . 
Copies  of  ttie  dcxuments  may  be  obtained  from  the  following  sources.  Information  regarding  obtaining  these  documents  can  be  obtained  from 
the  Safe  Drinking  Water  Hotline  at  800-426-4791.  Copies  of  the  dcxuments  may  be  obtained  from  the  sources  listed  In  these  footnotes.  Infor- 
matkjn  regarding  obtaining  these  documents  can  be  obtained  from  the  Safe  Drinking  Water  Hotline  at  800-426-4791 .  Documents  may  be  in- 
spected at  EPA's  Drinking  Water  Docket,  401  M  Street,  SW  ,  Washington,  DC  20460  (Telephone:  202-260-3027);  or  at  the  Office  of  Federal 
Register,  800  North  Capitol  Street.  NW..  Suite  700,  Washington,  DC. 

'EPA  Method  526,  "Determination  of  Selected  Semivolatile  Organk:  Compounds  In  Drinking  Water  by  Solid  Phase  Extraction  and  Capillary 
Column  Gas  Chromatography/Mass  Spectrometry  (GC/MS), "  Revisran  1.0,  June  2000  EPA  815-R-00-014,  "Methods  for  the  Determination  of 
Organk:  and  Inorganic  Compounds  In  Dnnking  Water,  Volume  1."  August  2000  Available  from  the  National  Technical  Information  Service.  NTIS 
PB2000-1 06981,  US  Department  of  Commerce,  5285  Port  Royal  Road,  Springfield,  Virginia  22161  The  toll  free  number  is  800-653-6847.  Al- 
ternatively, ttie  mettiod  can  be  assessed  and  downk)aded  directly  on-line  at  www.epa.gov/safewater/mettiods/scxjrc^alt.html. 
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"EPA  Method  528  Detemiination  of  Phenols  In  Drinking  Water  by  Solid  Phase  Extraction  and  Capillary  Column  Gas  Chromatoaraphy/Mass 
Spectronietry  (GC/MS),  Revision  1.0,  April  2000.  EPA  815-R-00-014,  "Methods  for  the  Determination  of  Organk:  and  Inorgank;  Compounds  in 
Dnnking  Water,  Volume  1,  August  2000.  Available  from  the  National  Technical  Infomiation  Service.  NTIS  PB2000-1 06981  U  S  Department  of 
Commerce  5285  Port  Royal  Road,  Springfield,  Virginia  22161.  The  toll  free  number  is  800-553-6847.  Altematively,  the  method  can  be  as- 
sessed and  downloaded  directly  on-line  at  www.epa.gov/nericwww/ordmeth.htm. 

c  EPA  Method  532,  "Determination  of  Phenylurea  Compounds  in  Drinking  Water  by  Solid  Phase  Extraction  and  High  Pertormance  Liquid  Chro- 
matography with  UV  Detection,"  Reviskjn  1.0,  June  2000.  EPA  815-R-00-014,  "Methods  for  the  Detemiination  of  Organic  and  Inorganic  Com- 
pounds in  Dnnking  Water,  Volume  1,"  August  2000.  Available  from  the  National  Technkal  Infomiation  Service,  NTIS  PB2000-106981  U  S  De- 
partment of  Commerce,  5285  Port  Royal  Road,  Springfield,  Virginia  22161.  The  toll  free  number  Is  800-553-6847.  Altematively  the  method  can 
b&assessed  and  downloaded  directly  on-line  at  www.epa.gov/safewater/methods/sourcalt  html 

^To  be  specified  at  a  later  time. 

'Entry  Points  to  the  Distribution  System  (EPTDS),  after  treatment,  representing  each  non-emergency  waier  source  In  use  over  the  twelve- 
month penod  of  monitoring:  this  only  includes  entry  points  for  sources  In  operation  during  the  months  in  whk:h  sampling  Is  to  occur  Samplinq 
must  occur  at  the  EPTDS,  source  water  sampling  points  are  not  pemiitted  for  List  2  contaminant  monitoring 

'Minimum  Reporting  Level  represents  the  value  of  the  lowest  concentration  precision  and  accuracy  determination  made  during  methods  devel- 
opment and  documented  in  the  method.  If  method  options  are  permitted,  the  concentration  used  was  for  the  least  sensitive  option 

« Three  samples  must  be  taken  from  the  distribution  system,  which  Is  owned  or  controlled  by  the  selected  PWS  The  sample  locations  must  In- 
clude one  sample  from  a  point  (MD  from  §141 .35(d)(3),  Table  1)  where  the  disinfectant  residual  is  representative  of  the  distribution  system  This 
sample  Icxation  may  be  selected  from  sample  locations  which  have  been  previously  identified  for  samples  to  be  analyzed  for  conform  indicator 
bactena.  Coliform  sample  locations  encompass  a  variety  of  sites  Including  midpoint  samples  which  may  contain  a  disinfectant  residual  that  is  typ- 
ical of  the  system.  Coliform  sample  locations  are  described  in  40  CFR  141.21.  This  same  approach  must  be  used  for  the  Aeromonas  midpoint 
sample  where  the  disinfectant  residual  would  not  have  declined  and  would  be  typical  for  the  distribution  system.  Additionally  two  samples  must 
be  taken  from  two  different  locations:  the  distal  or  dead-end  location  in  the  distribution  system  (MR  from  §  141.35(d)(3)  Table  1)  avoiding  dis- 
infectant booster  stations,  and  from  a  location  where  previous  determinations  have  Indicated  the  lowest  disinfectant  residual  in  the  distribution 
system  (LD  from  §141 .35(d)(3),  Table  1).  If  these  two  locations  of  distal  and  low  disinfectant  residual  sites  coincide,  then  the  second  sample 
must  be  taken  at  a  location  between  the  MD  and  MR  sites.  Locatkjns  in  the  distribution  system  where  the  disinfectant  residual  Is  expected  to  be 
low  are  similar  to  TTHM  sampling  points.  Sampling  locations  for  TTHMs  are  described  in  63  FR  69468. 

"This  monitoring  period  is  contingent  upon  promulgation  of  the  analytical  method  and  minimum  reporting  level. 


List  3— Pre-screen  testing  radtonudides  to  be  sampled  after  notice  of  analytwal  methods  availability 


1  -cxjntamlnant 

2-CAS  registry 
number 

3-Analytkal  methods 

4-Minimum 

reporting 

level 

5-Sampllng 
location 

6-Period  during  whk:h 

monitonng  to  be 

completed 

'Lead-210 

Polc)nlum-210 

14255-04-0  

13981-52-7  

Reserved" 

Reserved" 

Reserved"  

fReserved"  

Reserved"  

Resen/ed" 

Reserved" 
Reserved." 

List  3— Pre-screen  testing  mk:roorganisms  to  be  sampled  after  notice  of  analytical  metfxxls  availatxlity 


1 -contaminant 


Cyanobacteria  (blue-green  algae,  other 
freshwater  algae  and  their  toxins). 

Echoviruses 

Coxsackieviruses  

Helk»bacter  pylori  

MIcrosporidia 

Calciviruses 

AcJenoviruses  


2-identification 
number 


Reserved " 

Reserved ' 
Reserved" 
Reserved" 
Reserved " 
Reserved » 
Reserved" 


3-Analytlcal  meth- 
ods 


Reserved  • 

Reserved  • 
Reserved " 
Reserved " 
Reserved  ■ 
Reserved " 
Reserved  • 


4-Minlmum  report- 
ing level 


Reserved " 

Reserved" 
Reserved" 
Resented" 
Resen/ed* 
Reserved" 
Reserved  • 


5-Sampllng  l<x:a- 
tion 


Reserved " 

Reserved" 
Reserved " 
Reserved  • 
Reserved " 
Reserved  • 
Reserved" 


6-Period  during 

whic:h  monitoring  to 

be  completed 


Reserved." 

Resenwd." 
Reserved." 
Reserved." 
Reserved." 
Reserved." 
Reserved* 


Column  headings  are: 

1 -Chemical  or  microbiological  contaminant:  the  name  of  the  contaminants  to  be  analyzed. 

2-CAS  (Chemical  Abstract  Service  Number)  Registry  No.  or  Identification  Number:  a  unique  number  identifying  ttie  chemk:al  contaminants. 

3-Analytical  Methods:  method  numbers  identifying  the  methods  that  must  be  used  to  test  the  contaminants. 

4-Minimum  Reporting  Level:  the  value  and  unit  of  measure  at  or  above  whk:h  the  concentration  or  density  of  the  contaminant  must  be  meas- 
ured using  the  Approved  Analytical  Methods. 

5-Sampllng  Location:  the  locations  within  a  PWS  at  which  samples  must  be  collected. 

6-Years  During  Which  Monitoring  to  be  Completed:  the  years  during  which  the  sampling  and  testing  are  to  occur  for  the  indk:ated  contami- 
nant. 

"  To  be  detemilned  at  a  later  time. 


***** 

(4)  *  *  * 
(i)  *  *  * 

Table  2 

.—Water  Quality  Parameiers  To  Be  Monitored  with  UCMR  Contaminants 

Parameter 

Contaminant  type 

Analytk:al  methods 

EPAnwthod 

Standard  methods  ^ 

Other 

PH 

rurtMtty 

Micfobiologkal  

MterobioloQwal  

EPA  Method  150.12,  EPA 

Method  150.22. 
EPA  Method  180.1  o  

4500-H*  B  

2130  B<  

ASTM  D1 293-843,  aSTM 

D1 293-953. 
GLI  Mettwd  2*'' 
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Table  2.— Water  Quality  Parameters  To  Be  Monitored  with  UCMR  CoNTAMir4Ahfrs— Continued 


Contaminant  type 

Analytical  methods 

Parameter 

EPA  method 

Standard  methods  ^ 

Other 

Temperature 

Microbtological  

Microtjjotogical  

MicfX)btologtcal  

V 

2550. 

4500^1  D,  4500-CI  F. 
4500-CI  G,  4500-CI  H, 
45OO-CIO2  D,  4500- 
CIO2  E,  4500-O,  B. 

4500-CI  D,  4500-CI  E.* 
4500-CI  F,  4500-CI  G*. 
4500-CI  1. 

ASTM  1253-863 

Total  Oisintectant  Residual 

ASTM  D  1253-863 

The  procedures  shall  be  done  in  accordance  with  the  documents  listed  In  these  footnotes.  The  incorporation  t)y  reference  of  ttie  following  doc- 
uments was  approved  by  ttie  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  pari  51.  Copies  of  the  documents 
may  be  obtained  from  the  sources  listed  in  ttiese  footnotes.  Information  regarding  obtaining  these  documents  can  be  obtained  from  the  Safe 
Drinlcing  Water  Hotline  at  800-426-4791.  Documents  may  be  inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street,  SW.,  Washington,  DC 
20460  (Telephone;  202-260-3027);  or  at  the  Office  of  Federal  Register,  800  North  Capitol  Street,  NW.,  Suite  700,  Washington,  DC. 

^The  18th  and  19th  Editions  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater  1992  and  1995.  Methods  2130  B;  2550; 
4500-CI  D,  E,  F,  G,  H,  I;  4500-CIO^  D,  E:  4500-H*  B;  and  4500-Oi  B  in  the  20th  editkxi  Standard  Methods  for  the  Examination  of  Water  and 
Wastewater,  1998,  American  PuWk:  Health  Association,  1015  Fifteenth  St.  NW,  Washington  DC,  20005. 

2 EPA  Methods  150  1  and  150.2  are  available  from  US  EPA,  NERL,  26  W.  Martin  Luther  King  Dr.,  Cincinnati,  Ohto  45268.  The  identical  meth- 
ods are  also  in  "Methods  for  Chemrcal  Analysis  of  Water  and  Wastes,"  EPA-600/4-79-020,  March  1983,  available  from  the  National  Technical 
Infomiatkxi  Servk:e  (NTIS).  U.S.  Department  of  Commerce,  5285  Port  Royal  Rd.,  Springfield,  Virginia  22161,  PB84-128677  (Note;  NTIS  toll-free 
number  is  800-553-6847.) 

3  Annua/  Book  of  ASTM  Standante.  Editkxis  1994,  1996,  1998  and  1999,  Volumes  11.01,  American  Society  for  Testing  and  Materials,  100  Ban- 
Hartx>r  Drive,  West  Conshohocken,  PA  19428.  Version  D1293-84,  "Standard  Test  Methods  for  pH  of  Water"  is  kxated  in  the  Annual  Book  of 
ASTM  Standards,  1994,  Volumes  11.01.  Version  D1 293-95,  "Standard  Test  Methods  for  pH  of  Water"  is  located  in  the  Annual  Book  of  ASTM 
Standards,  1996,  1998  and  1999,  Volumes  11.01. 

*'Techncal  Notes  on  Drinking  Water,"  EPA-600/R-94-173.  October  1994,  Available  at  NTIS,  PB95-104766. 

s  "Methods  for  the  Determination  of  Inorganic  Substances  in  Environmental  Samples,"  EPA-600/R-93-100,  August  1993.  Available  at  NTIS, 
PB94-121811 

«GLI  Method  2,  Turtjidity,"  November  2,  1992,  Great  Lakes  Instmments  Inc  ,  8855  f^orth  55th  St.,  Milwaukee,  Wisconsin  53223. 


(5)  *  *  * 
(ii)*  •  • 


(B)  Frequency.  You  must  collect  the 
samples  within  the  timeframe  and 
according  to  the  following  frequency 


specified  by  contaminant  type  and 
water  source  type: 


Table  3.— Monitoring  Frequency  by  Coi^aminant  and  Water  Source  Types 


Contaminant  type 

Water  source  type 

Timeframe 

Frequency 

Ctiemical 

Surface  water  

Twelve  (12)  morrths  

Four  quarterly  samples  taken  as  folk>ws;  Select  eitfier 

Ground  water          

Twelve  (12)  months  

the  first,  second,  or  third  month  of  a  quarter  and 
sample  in  that  same  month  of  each  of  four  (4)  con- 
secutive quarters  •  to  ensure  that  one  of  ttiose  sam- 
pling events  occurs  during  the  vulnerat)te  time.^ 
Two  (2)  times  in  a  year  taken  as  follows;  Sample  dur- 

Microbiological   

Surface  and  ground  water 

Twelve  (12)  nronttis  

ing  one  (1)  month  of  the  vulnerable  time''  and  dur- 
ing one  (1)  month  five  (5)  to  seven  (7)  months  ear- 
lier or  later.'' 
Six  (6)  times  in  a  year  taken  as  foHows;  Select  either 

the  first,  second,  or  third  month  of  a  quarter  and 
sample  in  that  same  month  of  each  of  four  (4)  con- 
secutive quarters,  and  sample  an  additkxial  2 
months  during  the  warmest  (vulnerable)  quarter  of 
ttie  year."" 

» "Select  eitfier  ttie  first,  second,  or  third  month  of  a  quarter  and  sample  in  that  same  month  of  each  of  four  (4)  consecutive  quarters"  means 
that  you  must  monitor  dunng  each  of  the  four  (4)  months.of  either;  January,  April,  July,  Octot)er;  or  February,  May,  August,  November;  or  March, 
June.  Septemt>er,  December. 

>>  "Vulnerable  time"  means  May  1  through  July  31 ,  unless  ttie  State  or  EPA  informs  you  tfiat  it  has  selected  a  different  time  period  for  sampling 
as  your  system's  vulneratile  time  » 

"^  "Sample  during  one  (1)  month  of  the  vulnerat>te  time  and  during  one  (1)  month  five  (5)  to  seven  (7)  months  eartier  or  later"  means,  for  exam- 
ple, that  if  you  selecl  May  as  your  "vulnerable  time"  month  to  sample,  tfien  one  (1)  month  five  (5)  to  seven  (7)  months  eariier  woukj  be  either 
Octdber.  Novemtier  or  December  of  ttie  preceding  year,  and  one  (1)  month  five  (5)  to  seven  (7)  months  later  would  be  either,  October,  Novem- 
ber, or  December  of  ttie  same  year. 

''This  means  that  you  must  monitor  during  each  of  ttie  six  (6)  montfis  of  eitfier:  January,  April,  July,  August,  Septemtier,  October,  or  Februaiy, 
May,  July.  August,  September.  November;  or  March,  June,  July,  August,  September,  December;  unless  the  State  or  EPA  infonms  you  that  a  dif- 
ferent vulnerable  quarter  has  been  selected  for  your  system. 


(C)  Location.  You  must  collect 
samples  at  the  location  specified  for 
each  listed  contaminant  in  column  5  of 
the  Table  1,  UCMR  (1999)  List,  in 


paragraph  (a)(3)  of  this  section.  The 
sampling  location  for  chemical 
contaminants  must  be  the  entry  point  to 
the  distribution  system  or  the 


compliance  monitoring  point  specified 
by  the  State  or  EPA  under  40  CFR 
141.24  (f)(1),  (2).  and  (3).  Except  as 
provided  in  this  paragraph  (a)(5)(ii)(C), 
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if  the  compliance  monitoring  point  as 
specified  by  the  State  is  for  soiuce  (raw) 
water  and  any  of  the  contaminants  in 
paragraph  (a)(3)  of  this  section  are 
detected,  then  you  must  complete  the 
soiut:e  water  monitoring  for  the 
indicated  timeframe  and  also  sample  at 
the  entry  point  to  the  distribution 
system  representative  of  the  affected 
source  water  only  for  the  contaminant(s) 
found  in  the  source  water  over  the  next 
twelve  month  timeframe,  beginning  in 
the  next  required  monitoring  period  as 
indicated  in  paragraph  (a)(5)(ii)(B), 
Table  3  of  this  section,  even  though 
monitoring  might  extend  beyond  the 
Isist  year  indicated  in  coliunn  6,  Period 
dimng  which  monitoring  to  be 
completed,  in  Table  1  of  paragraph 
(a)(3).  Exception:  If  the  State  or  EPA 
determines  that  sampling  at  the  entry 
point  to  the  distribution  system  is 
unnecessary  because  no  treatment  was 
instituted  between  the  source  water  and 
the  distribution  system  that  would  affect 
measiuement  of  the  contaminants  listed 
in  paragraph  (a)(3)  of  this  section,  then 
you  do  not  have  to  sample  at  the  entry 
point  to  the  distribution  system.  Note: 
The  sampling  for  List  2  chemical 
contaminants  must  be  at  the  entry  point 
to  the  distribution  system,  as  specified 
in  Table  1,  List  2. 
•        *        *        •        * 

(G)  Testing.  [1]  Except  as  provided  in 
paragraph  (a)(5)(ii)(G)(2)  and  (3)  of  this 
section,  you  must  arrange  for  the  testing 
of  the  contaminants  identified  in  List  1 
of  Table  1  by  a  laboratory  certified 
luider  §  141.28  for  compliance  analysis 
using  any  of  the  anal)rtical  methods 
listed  in  column  3  for  each  contaminant 
in  List  1  of  Table  1,  Unregulated 
Contaminant  Monitoring  Regulation 
(1999)  List,  in  paragraph  (a)(3)  of  this 
section,  whether  you  use  the  EPA 
analytical  methods  or  non-EPA  methods 
listed  in  List  1  of  Table  1.  Laboratories 
are  automatically  certified  for  the 
analysis  of  UCMR  contaminants  in  List 
1  of  Table  1  if  they  are  already  certified 
to  conduct  compliance  monitoring  for  a 
contaminant  included  in  the  same 
method  being  approved  for  UCMR 
analysis. 

(2)  You  must  arrange  for  the  testing  of 
Perchlorate  as  identified  in  List  1  of 
Table  1  by  a  laboratory  certified  under 
§  141.28  for  compliance  analysis  using 
an  approved  ion  chromatographic 
method  as  fisted  in  §  141.28  and  that 
has  analyzed  and  successfully  passed 
the  Performance  Testing  (PT)  Program 
administered  by  EPA. 

(J)  You  must  arrange  for  the  testing  of 
the  chemical  contaminants  identified  in 
List  2  of  Table  1  by  a  laboratory  certified 
imder  §  141.28  for  compliance  analysis 


using  EPA  Method  525.2  if  performing 
UCMR  analysis  using  EPA  Methods  526 
or  528,  or  a  laboratory  certified  under 
§  141.28  for  compliance  analysis  using 
EPA  Methods  549.1  or  549.2  if 
performing  UCMR  analysis  using  EPA 
Method  532.  You  must  arrange  for  the 
testing  for  Aeromonas  using  the 
approved  method  as  identified  in  List  2 
of  Table  1  by  a  laboratory  which  is  both 
certified  under  §  141.28  for  compliance 
analysis  for  coliform  indicator  bacteria 
using  an  EPA  approved  membrane 
filtration  procedure  and  which  also  has 
been  granted  approval  for  UCMR 
monitoring  of  Aeromonas  by 
successfully  passing  the  Aemmonas 
Performance  Testing  (PT)  Program 
administered  by  EPA. 
***** 
(7)*   *   * 

(i)  All  systems.  You  must: 

(A)  Analyze  the  additiond  parameters 
specified  in  paragraph  §  141.40(a)(4)(i), 
Table  2,  "Water  Quality  Parameters  to 
be  Monitored  with  UCMR 
Contaminants"  for  each  relevant 
contaminant  type.  You  must  analyze  the 
parameters  for  each  sampling  event  of 
each  sampling  point,  using  the  method 
indicated,  and  report  the  results  using 
the  data  elements  1  through  10  in  Table 
1,  §  141.35(d),  Unregulatend  Contaminant 
Monitoring  Reporting  requirements; 

(B)  Review  the  laboratory  results  to 
ensure  reliability;  and 

(C)  Report  the  results  as  specified  in 
§141.35. 

(ii)  Large  systems.  If  your  system 
serves  over  10,000  persons,  you  must 
collect  and  arrange  for  testii^  of  the 
contaminants  in  List  2  and  List  3  of 
Table  1 ,  Unregulated  Contaminant 
Monitoring  Regulation  (1999)  List,  in 
paragraph  (a)(3)  of  this  section,  in 
accordance  with  the  requirements  set 
out  in  paragraphs  (a)(4)  and  (5)  of  this 
section,  with  one  exception:  you  must 
sample  only  at  sampling  locations 
specified  in  Table  1.  You  must  send  the 
samples  to  one  of  the  laboratories 
approved  under  paragraph  (G),  this 
section.  You  are  also  responsible  for 
reporting  these  results  as  required  in 
§141.35. 

(iii)  Small  systems.  If  your  system 
serves  10,000  or  fewer  persons,  you 
must  collect  samples  in  accordance  with 
the  instructions  sent  to  you  by  the  EPA 
or  State,  or,  if  informed  by  the  EPA  or 
State  that  the  EPA  or  State  will  collect 
the  sample,  you  must  assist  the  State  or 
EPA  in  identifying  the  appropriate 
sampling  locations  and  in  taking  the 
samples.  EPA  will  report  the  results  to 
you  and  the  State. 


(b) 


(D*  •  * 

(ix)  Revise  system's  treatment  plant 
location(s)  to  include  latitude  and 
longitude.  For  reporting  to  the  Safe 
Drinking  Water  Information  System, 
EPA  already  requires  reporting  of  either 
the  latitude  and  longitude  or  the  street 
address  for  the  treatment  plant  location. 
If  the  State  enters  into  an  MOA,  the 
State  must  report  each  system's 
treatment  plant  location(s)  as  latitude 
and  longitude  (in  addition  to  street 
address,  if  previously  reported)  by  the 
time  of  the  system's  reporting  of 
Assessment  Monitoring  results  to  the 
National  Drinking  Water  Contaminant 
Ocdurence  Database.  The  State  may  use 
the  latitude  and  longitude  of  facilities 
related  to  the  public  water  system  on 
the  same  site,  or  closely  adjacent  to  the 
same  site  as  the  treatment  plant,  such  as 
the  latitude  and  longitude  of  the  intake 
or  wellhead/field  or  the  entry  point  to 
the  distribution  system,  if  such 
measurements  are  available. 
***** 

Appendix  A  to  §  141.40 — Quality 
Control  Requirements  for  Testing  All 
Samples  Collected 

***** 

(2)  Detection  Limit.  Calculate  the 
laboratory  detection  limit  for  each 
contaminant  in  Table  1,  Unregulated 
Contaminant  Monitoring  Regulation  (1999) 
List,  of  paragraph  (a)(3)  of  this  section  using 
the  appropriate  procedure  in  the  specified 
method  with  the  exception  that  the 
contaminant  concentration  used  to  fortify 
reagent  water  must  be  less  than  or  equal  to 
the  minimum  reporting  level  (MRL)  for  the 
contaminants  as  specified  in  column  4.  Table 
1.  UCMR  (1999)  List,  in  paragraph  (a)(3)  of 
this  section.  The  calculated  detection  limit  is 
equal  to  the  standard  deviation  times  the 
Student's  t  value  for  99%  confidence  level 
with  n-1  degrees  of  freedom.  (The  detection 
limit  must  be  less  than  or  equal  to  one-half 
of  the  MRL.) 
***** 

(9)  Detection  Confirmation.  Confirm  any 
chemical  contaminant  analyzed  using  a  gas 
chromatographic  method  and  detected  above 
the  MRL,  by  gas  chromatographic/mass 
spectrometric  (GC/MS)  methods.  If  testing 
resulted  in  first  analyzing  the  sample  extracts 
via  specified  gas  chromatographic  methods, 
an  initial  confirmation  by  a  second  column 
dissimilar  to  the  primary  column  may  be 
performed.  If  the  contaminant  detection  is 
confirmed  by  the  secondary  column,  then  the 
contaminant  must  be  reconfirmed  by  GC/MS 
using  three  (3)  specified  ion  peaks  for 
contaminant  identification.  Use  one  of  the 
following  confirming  techniques:  perform 
single  point  calibration  of  the  GC/MS  system 
for  confirmation  purposes  only  as  long  as  the 
calibration  standard  is  at  a  concentration 
within  ±  50%  of  the  concentration 
determined  by  the  initial  analysis;  or  perform 
a  three  (3)  fioint  calibration  with  single  point 
daily  calibration  verification  of  the  OC/MS 
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system  regardless  of  whether  that  verification 
standard  concentration  is  within  ±  50%  of 
sample  response.  If  GC/MS  analysis  confirms 
the  initial  contaminant  detection.  refHirt 
results  detennined  from  the  initial  analysis. 
•         *         •         *         • 

(11)  Method  Defined  Quality  Control.  As 
appropriate  to  the  method's  requirements, 
perform  analysis  of  Laboratory  Fortified 
Blanks  and  Laboratory  Performance  Checks 
as  specified  in  the  method.  Each  method 
specifies  acceptance  criteria  for  these  quality 
control  checks. 
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MLLMO  COOE  6880-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-301099;  FRL-6762-5] 
RIN2070-AB78 

Clopyralid;  Pestickto  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  amends 
tolerances  for  residues  of  clopyralid 
(3,6-dichloro-2-pyridinecarboxylic  acid) 
in  or  on  sugar  beet  roots  and  sugar  beet 
tops.  In  addition,  this  regulation 
establishes  a  tolerance  for  sugar  beet 
molasses.  Finally,  the  established 
tolerances  for  barley  forage  and  milled 
fractions  of  barley,  oats  and  wheat  are 
being  added  back  to  the  tolerance 
expression  for  clopyralid  after  being 
inadvertently  deleted.  Dow 
AgroSciences  LLC  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quahty  Protection  Act  of  1996. 

DATES:  This  regulation  is  effective 
January  11,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  niunber  OPP-301099, 
must  be  received  by  EPA  on  or  before 
March  12,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPlfMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301099  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 


NW., Washington,  DC  20460;  telephone 
number  (703)  305-6224;  and  e-mail 
address:  miller.joanne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infbrmation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  productton 

Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Lkxument  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301099.  The  official  record 
consists  of  the  dociunents  sftecifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 


including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:3.0 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February  9, 
1999  (64  PR  6351)  (FRL-6058-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  annoimcing  the  filing  of  a  pesticide 
petition  (PP  8F3600)  for  tolerance  by 
Dow  AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapohs,  IN  46268.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Dow  AgroSciences 
LLC,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180C431  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid)  in  or  on  sugar 
beet  roots  at  2.0  parts  per  million  (ppm), 
sugar  beet  tops  at  3.0  ppm,  and  sugar 
beet  molasses  at  16.0  ppm.         

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  thwe  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiue  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  from  aggregate 
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exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  bom  aggregate 
exposiu«  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 


scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  clopyralid  (3,6-dichloro-2- 
pjridinecarboxylic  acid)  on  sugar  beet 
roots  at  2.0  ppm,  sugar  beet  tops  at  3.0 
ppm,  and  sugar  beet  molasses  at  10.0 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity. 


completeness,  and  reliability  as  well  as 
the  relationship  of  the  residts  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clopyralid  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  bom  the 
toxicity  studies  reviewed. 


■ 

Table  1 .— SuBCHfK)Nic,  Chronic,  and  Other  Toxicity 

Guideline  No. 

study  Type 

Results 

870.3100 

90-Oay  ocal  toxkaty  in 
mice 

NOAEL  =  2,000  mg/Kg/day  in  both  sexes;  LOAEL  =  5,000  mg/kg/day  in  both  sexes 
based  on  decreased  body  weight  In  both  sexes. 

870.3200 

21/28-Day  dermal  toxicity 
in  rabbits 

NOAEL  SI  ,000  mg/kg/day  for  both  sexes. 

870.3250 

90-Day  dermal  toxicity  in 
rats 

NA1 

870.3465 

90-Day  Inhalation  toxicity 
in  rats 

NA 

870.3700a 

Prenatal  developmental 
toxicity  in  rats 

Maternal  NOAEL  -  75  mg^g/day;  LOAEL  =  250  mg/kg/day  based  on  mortality,  re- 
duced body  weight  gains  and  reduced  food  consumption;  Developmental  NOAEL 
>250  mg/kg/day 

870.3700b 

Prenatal  developmental 
toxicity  in  rabbits 

Maternal  NOAEL  -  110  mg/kg/day;  LOAEL  =  250  mg  /kg/day  based  on  mortality. 
clinical  signs,  decreased  body  weight  gams,  and  lesions  of  the  gastric  mucosa;  De- 
velopmental NOAEL  =  110  mg/kg/day;  LOAEL  =  250  mg/kg/day  based  on  de- 
creased fetal  body  weight  and  hydrocephalus 

870.3800 

Reproduction  and  fertility 
effects  in  rats 

Parental/Systemk:  NOAEL  -  500  mg/kg/day  for  males  and  females;  LOAEL  =  1,500 
mg/kg/day  for  males  and  females  based  on  decreased  body  weights,  decreased 
weight  gain,  and  decreased  food  consumption  in  both  sexes  and  slight  focal 
hyperi<eratotic  changes  in  gastric  squamous  mucosa  in  males;  Reproductive/Off- 
spring NOAEL  =  500  mg/kg/day  for  males  and  females;  LOAEL  =  1 ,500  mg/kg/day 
for  males  and  females  based  on  reduced  pup  weights  in  males  and  increased  rel- 
ative liver  weight  in  pups  of  both  sexes. 

870.4100b 

Chronic  toxicity  in  dogs 

NOAEL  =  100  mg/kg/day  in  males  and  females.  LOAEL  =  320  mg/kg/day  based 
upon  reductk)n  in  hematok)gk:al  parameters  in  both  sexes,  increased  absolute  liver 
weight  In  males,  and  vacuolated  adrenal  cortical  cells  in  females. 

870.4300 

Combined  Chronic  Tox- 
icity/Carcinogenicity in 
rats 

NOAEL  =  15  mg/kg/day  in  males  and  females;  LOAEL  =  150  mg/kg/day  based  on 
epithelial  hyperplasia  and  thickening  of  the  limiting  ridge  of  the  stomach  in  both 
sexes.  1^  evidence  of  carcinogenk% 

870.4200b 

Carcinogenicity  in  mice 

NOAEL  =  500  mg/kg/day  in  males  and  >2,000  mg/kg/day  in  females;  LOAEL  -  2,000 
mg/kg/day  in  males  based  on  decreased  body  weight,  body  weight  gains,  and  food 
effk:iency  no  evidence  of  carcinogenicity. 

870.5300 

\ 

in  vitro  and  in  vivo  host 
mediated  assay  in  bac- 
teria 

No  evtdence  of  induced  mutant  colonies  over  background  In  Salmonellastrains  TA 
1,530  and  G-46  and  Sacc/7aromycesstrain  D-3 

870.5385 

bone  marrow  chromosome 
aberrations  assay 

There  was  no  signifk»nt  increase  in  the  frequency  of  chromosooie  aberrations  in 
bone  marrow  at  any  dose  tested. 

870.5550 

in  vitro  unscheduled  DNA 
synthesis  assay 

There  was  no  evidence  of  unscheduled  DNA  syntfiesis  in  initial  or  supplenf>entary  as- 
says. 

2310 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.5450 

dominant  lethal  assay  In 
rats. 

No  evidence  of  treatment  related  resorptions  up  to  400  mg/kg/day  for  5  days. 

870.6200(1 

Acute  neurotoxicrty 
screening  t>attery  in  rats 

NA 

870.6200b 

Subchronic  neurotoxicity 
screening  battery  in  rats 

NA 

870.6300 

Developmental 
neurotoxicity  in  rats 

NA 

870.74a') 

Metabolism  in  rats 

Rapidly  absort>ed  and  excreted  mainly  in  the  urine.  Parent  compound  only  is  de- 
tected in  the  excreta. 

870.7600 

Demwl  penetration 

NA 

^Not  Appiicabte 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  die  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  foctor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  tO  hiitnans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQFA,  this  additional  fector  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (a? AD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQFA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  defaidt  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiirrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10'^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
dwlow  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiire  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  bam  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposxire  (MOEcMcer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  clop)rrahd  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Sumiuiary  of  Toxicological  Dose  and  Endpoints  for  Clopyraud  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  In  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concern  for  Risk 
Assessment 

Study  and  Toxk»k>gk»l  Effects 

Acute  Dietary  general  population 
mdudmg  infants  and  children 

NOAEL  =  75  mg  ai/kg/day; 
UF  =  100:  Acute  RfD  = 
0.75  mg  ai/  kg/day 

FQPA  SF  =  3X:  aPAD  = 
acute  RfD/FQPA  SF  = 
0.25  mg/kg/day 

Devetopmental  Toxk:ity  Study  -  rat:  Maternal 
LOAEL  =  250  mg  ai/kg/day  based  on  de- 
creased weight  gain  during  gestatkxi  days  &- 
9. 

Chronic  Dietary  all  populations 

NOAEL=  15  mg  ai/kg/day: 
UF  =  100;  Chronic  RfD  = 
0.15  mg/kg/day 

FQPA  SF  =  3X;  cPAD  = 

chronc  RfD/FQPA  SF  = 
0.05  mg/kg/day 

2-Year  Chronc  Toxicity/Carcinogenfctty  Study  - 
rat;  LOAEL  =  150  mg  ai/kg/day  based  on  in- 
creased epittielial  hyperplasia  and  thickening 
of  the  limiting  ridge  of  the  stomach  in  both 
sexes. 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Clopyraud  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Short-Term  (1-7  days)  and  In- 
termediate-Term (1  week  - 
several  months)  Dermal  (Oc- 
cupational/Residential) . 


Short-Term  (1-7  days)  and  In- 
termediate-Term (1  week  - 
several  months)  Inhalation 
(Occupational/Residentiai) 


Cancer  (oral,  demial,  inhalation) 


Dose  Used  in  Risk 
Assessment,  UF 


none 


NOAEL=  75  mg  ai/kg/day 
(inhalation  absorption  rate 
=  100%) 


"not  likely" 


FQPA  SF*  and  Level  of 

Concern  for  Risk 

Assessment 


No  systems  toxicity  was 
seen  at  the  limit  dose 
(1,000  mg/kg/day)  in  the 
21 -day  dermal  toxicity 
study  in  rabbits.  This  risk 
assessment  is  not  re- 
quired. 


LOC  for  MOE  =  100  (Occu- 
pational); LOC  for  MOE  = 
300  (Residential) 


NA 


Study  and  Toxtcoiogk:al  Effects 


NA 


Developmental  Toxk^ity  Study  -  rat;  Maternal 
LOAEL  =  250  mg  ai/kg/day  based  on  de- 
creased body  weight  gain 


Acceptable  oral  rat  and  mouse  carcinogenidty 
studies:  no  evklence  of  carcinogenic  or  muta- 
genic potential. 


._^r  o."^*^^'"*^  ^^^°''  ^^^^  ^^  =  ^^^'^  ^'^'y  ^^^°^'  NOAEL  =  no  observed  adverse  effect  level,  LOAEL  =  lowest  observed  adverse  effect 
level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronic),  RfD  =  reference  dose,  MOE  =  margin  of  exposure,  LOC  =  level  of  concern 
The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkjnal  safety  factor  retained  of  concerns  unique  to  the  FQPA 


C  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.431)  for  the 
residues  of  clopyralid,  in  or  on  a  variety 
of  raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  clopyralid 
{3,6-dichloro-2-p3rridinecarboxylic  acid) 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietaryrisk 
assessments  are  performed. for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
hitake  by  Individuals. (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute  . 
exposure  assessments:  For  all 
commodities,  100%  crop  treated  was 
assiuned  and  those  residues  will  be  at 
the  level  of  the  tolerance  (with  one 
exception:  refined  sugar  fit)m  sugar- 
beet).  The  above  assumptions  result  in 
an  overestimate  of  human  dietary 
exposure.  All  Section  18  tolerances 
(canola,  cranberries,  flax  seed,  peaches, 
€md  nectarines)  are  included  in  this 
dietary  risk  assessment.  With  the 
exception  of  sugar  beets,  default 
processing  factors  were  used  for 
processed  commodities.  The  empirical 
processing  factor  of  O.lX  was  used  for 
sugar-beet  representing  the  10-fold 
reduction  in  residues  for  refined  sugar. 


The  aPAD  for  the  U.S.  population  is 
0.25  mg/kg/day.  For  acute  dietary  risk 
estimates,  the  level  of  concern  is  >100% 
aPAD.  The  population  subgroup  with 
the  highest  dietary  exposure  from  food 
is  children  1-6  years.  The  percentage  of 
dietary  exposure  for  this  subgroup  is 
13%  of  die  aPAD.  The  acute  dietary  risk 
estimates  from  residues  in  food  which 
result  from  the  established  and 
proposed  uses  of  clopyralid  are  below 
the  level  of  concern  for  the  U.S. 
population  and  all  population 
subgroups. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  For 
all  commodities,  100%  crop  treated  was 
assumed  and  those  residues  will  be  at 
the  level  of  the  tolerance  (with  one 
exception:  refined  sugar  from  sugar- 
beet).  The  empirical  processing  factor  of 
O.lX  was  used  for  sugar-beet 
representing  the  10-fold  reduction  in 
residues  for  refined  sugar.  The  cPAD  for 
the  general  U.S.  population  and  all 
subgroups  is  0.05  mg/kg/day.  For 
chronic  dietary  risk  estimates,  the 
Agency's  level  of  concern  is  greater  than 
100%  of  Uie  cPAD.  The  subgroup  widi 
the  highest  chronic  dietary  exposure 
from  food  is  children  1-6  years.  The 
percentage  of  dietary  exposure  for  this 
subgroup  is  34%  of  the  cPAD.  The 


chronic  dietary  risk  estimates  fixjm 
residues  in  food  resulting  from  the 
estabUshed  and  proposed  uses  of 
clopyralid  are  below  the  Agency's  level 
of  concern  for  the  U.S.  population  and 
all  population  subgroups. 

iii.  Cancer.  The  Agency  concluded 
that  clopyrahd  was  negative  for 
carcinogenic  potential  in  mice  and  rats 
and  classified  clopyralid  as  "not  likely" 
to  be  a  human  carcinogen.  Therefore,  a 
cancer  dietary  exposure  analysis  was 
not  performed. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information.  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  irom  the  date  of  issuance  of  this 
tolerance. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacis  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
clopyralid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
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drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
clopyialid. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general.  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  nmoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  ihdex  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  accoimt  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  %Rff)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  clopjrralid 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  clopyralid  for 
acute  exposures  are  estimated  to  be  27.0 
parts  per  billion  (ppb)  for  surface  water 
and  9.7  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 


be  9  ppb  for  surface  water,  (based  on  a 
56-day  concentration  of  27  ppb  and  a 
3x  adjustment  factor  allowed  by  Agency 
policy  for  56-day  GENEEC  values)  and 
9.7  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiue 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 

Clopyrahd  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Turf  and  ornamentals 
(including  golf  courses).  The  risk 
assessment  was  conducted  using  the 
following  residential  exposiire 
assumptions:  the  75  mg/kg/day  NOAEL 
was  used  in  the  inhalation,  short-term, 
and  intermediate-term  hand-to-mouth, 
and  episodic  granular  ingestion  risk 
assessments  of  the  residential  exposure. 
As  no  dermal  endpoint  was  selected,  a 
dermal  risk  assessment  was  not  required 
for  residential  exposure.  For  residential 
oral  and  inhalation  risk  assessments,  the 
target  margin  of  exposure  (MOE)  was 
300,  which  incorporates  the  FQPA 
Safety  Factor  of  3x.  MOEs  calculated  for 
residential  handler's  inhalation 
exposure  and  children's  oral  expostues 
were  well  above  the  target  of  300;  and 
therefore,  do  not  exceed  the  Agency's 
level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
iiiformation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clopyralid  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  othw  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clopyrahd  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  clopyralid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ciunulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 


D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
No  increased  quantitative  or  qualitative 
susceptibility  was  seeiv|pllowing  pre- 
and/or  post-natal  exposures.  In  rabbit 
and  rat  developmental  toxicity  studies, 
the  effects  seen  in  fetuses  are  at  dose 
levels  equal  to  or  greater  than  doses 
where  maternal  toxicity  is  seen.  In  a  2- 
generation  reproductive  toxicity  study 
in  rats,  the  effects  seen  in  offspring  were 
at  dose  levels  equal  to  cr  greater  than 
doses  where  parental  toxicity  is  seen. 

3.  Conclusion.  EPA  determined  that 
an  additional  factor  to  protect  infants 
and  children  was  appropriate  because  of 
a  data  gap  for  a  developmental 
neiu-otoxicity  study  in  rats.  This  study 
was  required  due  to  the  concern  for 
malformations  (hydrocephalus)  seen  in 
the  prenatal  developmental  toxicity 
study  in  rabbits;  EPA  decided  on  an 
additional  factor  of  3  rather  than  the 
statutory  default  factor  of  10  because  the     . 
existing  toxicology  database,  which  is        * 
complete  except  for  the  newly  required 
developmental  neurotoxicity  study, 
revealed  no  quantitative  or  quahtative 
evidence  of  increased  susceptibility 
following  in  utero  exposiure  to  rats  and 
rabbits  and/or  following  prenatal/ 
postnatal  exposure  to  rats;  and  dietary 
(food  and  drinking  water)  and 
residential  exposure  assessments  will 

not  imderestimate  the  potential 
exposures  for  infants,  children,  and/or 
women  of  childbearing  age  fitim  the  use 
of  clopyralid. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
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1  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  expesure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g..  allowable  chronic  water 
exposiue  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adidt  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 


taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  soiut:es  of 
exposiue  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  hiunan  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 


future.  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  clopyralid  will 
occupy  8%  of  the  aPAD  for  the  U.S. 
population.  5%  of  the  aPAD  for  females 
13-50  years.  9%  of  the  aPAD  for  all 
infants  <1  year  and  13%  of  the  aPAD  for 
children  between  1  and  6  years  old.  In 
addition,  there  is  potential  for  acute 
dietary  exposiue  to  clopyrahd  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  siirface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD.  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Clopyraud 


Population  Subgroup 


aPAD(mg/ 
kg) 


%aPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Acute 
DWLOC 

(ppb) 


U.S.  Population 

All  infants  (<  1  year)  . 
Children  1-6  years  .... 
Females  13-50  years 


0.25 
0.25 
0.25 
0.25 


8 

9 

13 

5 


9.7 
9.7 
9.7 
9.7 


8.100 
2.300 
2,200 
7,200 


2.  Chronic  risk.  Using  the  exposure 
assiunptions  described  in  this  luiit  for 
chronic  exposure,  EPA  has  concluded 
that  exposiue  to  clopyralid  from  food 
will  utilize  14%  of  the  cPAD  for  the 
U.S.  population,  11%  of  the  cPAD  for 
all  infants  <  1  year  and  34%  of  the  cPAD 


for  children  between  1  and  6  years  old. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
clopyralid  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  clopyralid  in  drinking 
water.  After  calculating  DWLOCs  and 


comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Clopyralid 


Population  Subgroup 


cPAD  mg/ 
kg/day 


%  cPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(PPb) 


Chronic 
DWLOC 

(ppb) 


U.S.  Population 

All  infants  (<  1  year)  . 
Children  1-6  years  .... 
Females  13-50  years 


0.05 
0.05 
0.05 
0.05 


14 
11 
34 

11 


9.7 
9.7 
9.7 
9.7 


1,500 
450 
330 

1.300 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Clopyrahd  is  currentiy  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  clopyralid. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  10,000  (U.S. 
population,  food  and  residential), 
14,000  (females  13-50,  food  and 
residential)  and  3,100  (children  1-6 
years  old,  food  and  residential).  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 


exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  clopyralid  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  5: 
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Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Clopyralid 


Population  Subgroup 


)te 

(Food  + 
Residential) 


Aggregate 

LeveTof 

Concern 

(LOG) 


Surface 

Water  EEC 

(PPb) 


GroufHJ 

Water  EEC 

(PPb) 


Short-Term 

DWLOC 

(ppb) 


U.S.  Population 

Females  13-50 

Children  1-6  years 


10.000 

14,000 

3,100 


300 
300 
300 


9.7 
9.7 
9.7 


8.500 
7,300 
2,300 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Clopyralid  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
exposures  for  clopyralid. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposiues,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
10,000  (U.S.  Population,  food  only). 
14.000  (females  13-50.  food  only)  and 
3.800  (children  1-6  years,  food  and 
residential).  These  aggregate  MOEs  do 
not  exceed  the  Agency's  level  of 


concern  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  clopyralid  in 
groimd  and  sur&ce  water.  After 
calcidating  DWLCK^s  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposiue  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  6: 


Table  6.— Aggregate  Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Clopyralid 


Population  Subgroup 


U.S.  Population 

Females  13-50  

Children  1-6  years 


Aggregate 

MOE 

(Food-i- 

Residential) 


10,000 

14,000 

3.800 


Aggregate 

Level  of 

Concern 

(LOC) 


300 
300 
300 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


9.7 
9.7 
9.7 


Inter- 
mediate- 
Term 
DWLOC 
(ppb) 


8,500 
7,300 
2,300 


5.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  concluded  that 
clopyralid  was  negative  for 
carcinogenicity  potential  in  rats  and 
mice  and  classified  clopyralid  as  "not 
likely"  to  be  a  human  carcinogen 
according  to  EPA  Draft  Guidelines  for 
Carcinogen  Risk  Assessment.  Therefore, 
a  cancer  risk  assessment  was  not 
performed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  resiUt  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposiue  to  clopyralid 
residues. 

IV.  Other  Consideratioiu 

A.  Analytical  Enforcement  Methodology 

An  adequate  residue  analytical 
method  is  available  for  enforcement  of 
the  proposed  tolerances.  This  method, 
ACR  75.6.  determines  clopyralid  as  the 
methyl  ester  by  gas  chromatography 
using  electron  capt\ire  detection.  This 
method  has  been  successfully  validated 
by  the  Biological  and  Economic 
i^alysis  Division's  (BEAD)  Analytical 
Chemistry  Branch  and  has  been 
published  in  FDA's  Pesticide  Analytical 
Manual.  Vol-D  (PAM  D). 


An  adequate  residue  analytical 
method  is  also  available  for  the 
enforcement  of  the  proposed  tolerance 
on  animal  commodities.  This  method, 
ACR  86.1.  determines  clopyralid  as  the 
methyl  ester  by  gas  chromatography 
using  electron  capture  detection.  This 
method  has  been  successfully  validated 
by  BEAD'S  Analjrtical  Chemistry  Branch 
and  has  been  published  in  FDA's 
Pesticide  Analytical  Manual,  Vol-U 
(PAM  n). 

B.  International  Residue  Limits 

There  are  no  Codex  or  Mexican 
maximiun  residue  limits  (MRLs). 
Canada  has  set  a  maximum  residue  limit 
of  2.0  ppm  for  barley,  oats,  and  wheat, 
and  7.0  ppm  for  the  milled  fractions  of 
barley,  oats,  and  wheat  (excluding 
flour). 

C.  Conditions 

A  revised  label  is  needed  to  specify 
(1)  a  48-hour  restricted  entry  interval, 
and  (2)  whether  plantback  intervals  for 
crops  not  listed  in  the  crop  rotation 
table  will  be  10.5  months  or  whether 
rotation  to  crops  not  listed  will  be 
prohibited.  As  a  condition  of 
registration,  the  registrant  also  needs  to 
submit  a  developmental  neurotoxicity 


study  (870.6300)  because 
neuropathology  or  central  nervous 
system  malformations  were  seen  in  the 
rabbit  developmental  toxicity  study. 

V.  Conclusion 

Therefore,  tolerances  are  amended  for 
residues  of  clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid),  in  or  on  sugar 
beet  roots  at  2.0  ppm  and  sugar  beet 
tops  at  3.0.  In  addition,  a  tolerance  is 
established  for  residues  of  clopjrralid  in 
or  on  sugar  beet  molasses  at  10  ppm. 
Finally,  the  established  tolerances  for 
barley  forage  at  9  ppm  and  milled 
fractions  (except  flour)  of  barley,  oats 
and  wheat  at  12  ppm  are  being  added 
back  to  the  tolerance  expression  for 
clopyralid  after  being  inadvertently 
deleted. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
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reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu*  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301099  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  12,  2001. 

1.  Filing  the  request.  Yoiu-  objection 
must  specify  the  specific  provisions  in 
the  regidation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu-es  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  fix)m  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 


must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  youi  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu'  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301099,  to:  Public 
Information  and  Records  Integritj' 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoiu' 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 


one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  estabUshes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review(58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  stcmdards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-1 T3.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
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EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of.FFDCA  section  408(n)(4). 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Siib|ects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  26,  2000. 

James  Jones. 

Director,  Registmtion  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 


2.  Section  180.431  is  amended  by 
removing  the  entries  for  "sugar  beet 
roots"  and  "sugar  beet  tops"  and 


alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§  1 80.431    Clopyralid;  tolerances  for 
residues. 

(a)*   *   * 


Commodity 


Parts  per 
million 


Barley,  forage  

•  •  •  • 

Barley,  milled  fractions  (except 

flour)  

•  •  «  » 

Beet,  sugar,  molasses 

Beet,  sugar,  roots  

Beet,  sugar,  tops  

•  •  •  • 

Oats,  milled  fractions  (except 
flour)  

•  •  •  • 

Wheat,  milled  fiactions  (except 
flour)  


9.0 


12 

10 
2.0 
3.0 


12 


12 


[FR  Doc.  01-745  Filed  l-lO-Ol;  8:45  am] 

BILUNG  COOE  6560-50-S 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Part  435 

[HCFA-2086-F] 
RIN  0938-AJ96 

Medicaid  Program;  Change  In 
Application  of  Federal  Financial 
Participation  Limits 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  changes  the 
current  requirement  that  limits  on 
Federal  Financial  Participation  (FFP) 
must  be  applied  before  States  use  less 
restrictive  income  methodologies  than 
those  used  by  related  cash  assistance 
programs  in  determining  eligibility  for 
Medicaid.  This  change  was  originally 
published  as  a  proposed  rule  on  October 
31,  2000  (65  FR  64919). 

This  regulatory  change  is  necessary 
because  the  current  regulatory 
interpretation  of  how  the  FFP  limits 
apply  to  income  methodologies  under 
section  1902(r)(2)  of  the  Social  Security 
Act  (the  Act)  unnecessarily  restricts 
States'  ability  to  take  advantage  of  the 
authority  to  use  less  restrictive  income 
methodologies  under  that  section  of  the 
statute.  While  the  enactment  of  section 
1902(r)(2)  of  the  Act  could  be  read  in 


the  limited  manner  embodied  in  current 
regulations  the  statute  does  not  require 
such  a  reading,  and  subsequent  State 
experience  with  implementing  section 
1902(r)(2)of  the  Act  calls  into  question 
the  current  regulation's  approach. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Trudel.(410)  786-3417. 
SUPPLEMENTARY  INFORMATION:  Generally, 
in  determining  financial  eligibility  of 
individuals  for  the  Medicaid  program, 
State  agencies  must  apply  the  financial 
methodologies  and  requirements  of  the 
cash  assistance  program  that  is  most 
closely  categorically  related  to  the 
individual's  status.  Our  regulations  at 
42  CFR  435.601  set  forth  the 
requirements  for  State  agencies  applying 
less  restrictive  income  and  resource 
methodologies  when  determining 
Medicaid  eligibility  under  the  authority 
of  section  1902(r)(2)  of  the  Social 
Security  Act  (the  Act).  Current 
regulations  at  42  CFR  435.1007  provide 
that  when  States  use  less  restrictive 
income  and  re6oiut:e  methodologies 
under  section  1902(r)(2),  the  limits  on 
Federal  Financial  Participation  (FFP)  in 
section  1903(f)  of  the  Act  apply  before 
application  of  any  less  restrictive 
income  methodologies.  We  are 
amending  that  regidation  to  change  this 
requirement  so  that  the  133V3  percent 
FFP  limit  contained  in  section  1903(f)(1) 
of  the  Social  Security  Act  would  apply 
after  application  of  any  less  restrictive 
income  methodologies  under  section 
1902{r)(2)oftheAct. 

The  adoption  of  this  policy  gives 
States  additional  flexibility  in  setting 
Medicaid  eligibility  requirements.  Also, 
we  believe  adoption  of  this  policy 
reflects  the  intent  of  Congress  to  move 
the  Medicaid  program  away  from  cash 
assistance  program  rules,  as  evidenced 
by  enactment  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  which 
severed  the  link  between  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  and  Medicaid. 

L  Background 

Section  2373(c)  of  the  Deficit 
Reduction  Act  of  1984  (DRA) 
established  a  moratorium  period 
begiiuiing  on  October  1, 1981,  during 
which  the  Secretary  was  prohibited 
from  taking  any  compliance, 
disallowance,  penalty,  or  other 
regulatory  action  against  a  State  because 
a  State's  Medicaid  plan  included  a 
standard  or  methodology  for 
determining  financial  eligibility  for  the 
medically  needy  that  the  Secretary 
determined  was  less  restrictive  than  the 
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standiird  or  methodology  required  under 
the  related  cash  assistance  program. 

The  provisions  of  the  DRA 
moratorium  were  clarified  by  section  9 
of  the  Medicare  and  Medicaid  Patient 
Program  Protection  Act  of  1987.  Section 
9  amended  section  2373(c)  of  DRA  to 
specify  that  the  moratorium  applied  to 
the  Secretary's  compliance, 
disallowance,  penalty,  or  other 
regulatory  actions  against  a  State 
because  the  State  plan  is  determined  to 
be  in  violation  of  provisions  of  the  Act 
for  coverage,  as  optional  categorically 
needy,  of  certain  aged,  blind,  and 
disabled  individuals  who  were  in 
institutions  or  receiving  home  and 
community-based  services,  as  well  as 
methodologies  for  determining  financial 
eligibility  of  the  medically  needy. 

irhe  moratorium  applied  to  an 
amendment  or  other  changes  in 
Medicaid  State  plans,  or  operation  or 
program  manuals,  regardless  of  whether 
the  Secretary  had  approved, 
disapproved,  acted  upon,  or  not  acted 
upon  the  amendment  or  other  change, 
or  operation  or  program  manual. 

Authority  to  adopt  less  restrictive 
financial  methodologies  as  part  of  a 
State's  Medicaid  plan  was  added  to  the 
law  in  1988.  Section  303(e)  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988,  enacted  on  July  1, 1988  (and 
amended  by  section  608(d)(16)(C)  of  the 
Family  Support  Act  of  1988),  amended 
the  Act  to  permit  States  to  use  less 
restrictive  financial  methodologies  in 
determining  eligibility  not  only  for  the 
medically  needy  eligibility  group  at 
section  1902(a)(10)(C)  of  the  Act,  but 
also  for  specified  categorically  needy 
groups  of  individuals.  These 
categorically  needy  groups  include 
qualified  pregnant  women  and  children 
(section  1902(a)(10)(A)(i)(m)  of  the  Act), 
poverty  level  pregnant  women  and 
infants  (section  1902(a)(10)(A)(i)(IV)  of 
the  Act),  qualified  Medicare 
beneficiaries  (section  1905(p)  of  the 
Act),  all  of  the  optional  categorically 
needy  groups  specified  in  section 
1902(a)(10)(A)(ii)  of  the  Act,  and 
individuals  in  States  that  have  elected, 
under  section  1902(f)  of  the  Act,  to 
apply  more  restrictive  eligibility  criteria 
than  are  used  by  the  Supplemental 
Security  Income  (SSI)  program.  This 
provision  of  the  Medicare  Catastrophic 
Coverage  Act  was  effective  for  medical 
assistance  furnished  on  or  after  October 
1, 1982.  This  authority  was  codified  in 
a  new  section  1902(r)(2)  of  the  Act. 

The  application  of  FFP  limits  prior  to 
the  use  of  more  liberal  income 
methodologies  under  section  1902(r)(2) 
of  the  Act  was  based  on  the  Senate 
Report  accompanying  the  1987   x 
amendment  to  the  DRA  moratorium 


(Senate  Report  No.  109,  100th  Congress, 
1st  session  at  24-25)  which  stated  that: 

The  moratorium  does  not  eliminate  the 
limits  on  income  and  resources  of  eligible 
individuals  and  families  under  section 
1903(fl  (including  the  requirements  that  the 
applicable  medically  needy  income  level  not 
exceed  the  amount  determined  in  accordance 
with  standards  prescribed  by  the  Secretary  to 
be  equivalent  to  133V3  percent  of  the  most 
generous  AFDC  eligibility  standard,  and  that 
the  income  of  individuals  receiving  a  State 
supplementary  payment  in  a  medical 
institution  or  receiving  home  and 
community-based  services  under  a  special 
income  standard  not  exceed  300%  of  the  SSI 
standard).  The  moratorium  also  doesnot 
permit  States  to  provide  Medicaid  benefits  to 
those  who  are  not  "categorically  related" 
individuals  (that  is,  individuals  who  would 
not  be  eligible  for  Medicaid,  regardless  of  the 
amount  of  their  income  and  resources)". 

Since,  as  the  legislative  history 
indicates,  section  1902(r)(2)  of  the  Act  is 
essentially  the  codification  of  the  DRA 
moratorium,  we  continued  to  apply  the 
133V3  percent  FFP  limit  at  section 
1903(f)(1)  of  the  Act  when  developing 
the  implementing  regulations  for  section 
1902(r)(2)oftheAct. 

However,  subsequent  experience  has 
shown  that  the  policy  we  adopted 
restricted  the  flexibility  Congress 
intended  States  to  have  when  it  enacted 
section  1902(r)(2)  of  the  Act  in  ways  we 
did  not  foresee  when  we  published  the 
current  regulations.  The  real  effect  of 
the  policy  we  adopted  was  to  make  it 
almost  impossible  for  States  to  actually 
use  less  restrictive  income 
methodologies  for  many  eligibility 
groups,  including  the  medically  needy, 
because  use  of  such  methodologies 
would  violate  the  133  Va  percent  FFP 
limit.  States  have  noted  that  the 
application  of  the  133V3  percent  FFP 
limit  prior  to  use  of  less  restrictive 
income  methodologies  imnecessarily 
limits  their  flexibility  to  provide  health 
coverage  under  Medicaid  and  to 
simplify  program  administration  by 
modifying  cash  assistance  financial 
methodologies  that  do  not  work  well  in 
the  Medicaid  context. 

Further,  the  passage  of  Pub.  L.  104- 
193,  the  Personal  Responsibility  and 
Work  Opportunity  ReconciUation  Act  of 
1996,  leads  us  to  believe  that  the  current 
application  of  the  FFP  income  limits 
under  section  1902(r)(2)  of  the  Act  no 
longer  reflects  Congressional  intent  In 
enacting  this  legislation.  Congress 
clearly  expressed  its  intent  that  States 
should  have  the  flexibility  to  depart 
from  cash  assistance  program-based 
income  criteria  to  define  Medicaid 
eligibility.  Given  that  Congress  chose  to 
sever  the  link  between  cash  assistance 
and  Medicaid  under  this  legislation,  we 
believe  it  is  valid  to  conclude  that 


Congress  did  not  actually  intend  that 
FFP  limits,  which  are  based  on  cash 
assistance 'standards,  apply  prior  to  use 
of  less  restrictive  financial 
methodologies  under  section  1902(r)(2) 
of  the  Act  for  those  eligibility  groups  to 
which  section  1902(r)(2)  of  the  Act 
applies. 

Also,  section  1903(f)  of  the  Act  was 
enacted  prior  to  section  1902(r)(2)  of  the 
Act.  Had  Congress  intended  that  the 
133  Va  percent  FFP  limit  apply  prior  to 
use  of  less  restrictive  income 
methodologies,  it  could  have  amended 
section  1903(f)(1)  of  the  Act  or  section 
1902(r)(2)  of  the  Act  to  so  state.  The  fact 
that  section  1903(f)(1)  of  the  Act  was  not 
so  amended  indicates  that  Congress 
intended  that  the  1 33  Va  percent  FFP 
Limit  apply  after,  not  before,  use  of  less 
restrictive  income  methodologies. 

Thus,  the  change  in  this  regulation 
gives  States  needed  additional 
flexibihty  in  setting  Medicaid  eligibility 
requirements.  Even  though  section 
1902(r)(2)  of  the  Act  was  derived  from 
the  DRA  moratorium,  its  own  legislative 
history  did  not  contain  any  similar 
discussion  of  its  interaction  with  the 
section  1903(f)  of  the  Act  FFP  limits.  As 
such,  we  do  not  believe  it  is  necessary 
to  consider  the  legislative  history  of 
DRA  to  be  determinative  of 
Congressional  imderstanding  of  the 
operation  of  section  1902(r)(2)  of  the 
Act. 

n.  Provisions  of  the  Final  Regulations 

We  are  amending  §  435.1007  to 
change  the  requirement  that  the  133  Va 
percent  FFP  limit  applies  prior  to  use  of 
any  less  restrictive  income 
methodologies  under  section  1902(r)(2) 
of  the  Act. 

Section  435.1007  Categorically  Needy, 
Medically  Needy,  and  Qualified 
Medicare  Beneficiaries 

la  %  435.1007(b),  we  are  deleting  the 
phrase  "does  not  exceed"  and  replace  it 
with  the  word  "exceeds".  This  is  purely 
an  editorial  and  technical  change  to 
correct  an  error  in  wording  Ln  the 
current  regulation  which  is  contrary  to 
statute.  Tbds  change  is  necessary  in 
order  to  conform  the  regulation  to  the 
statute's  requirement.  This  change  was 
explained  in  the  proposed  rule.  We 
received  no  public  comments  on  this 
change. 

In  §  435.1007,  we  are  amending 
paragraph  (e)  by  removing  the  phrase 
"are  applied  and  before  the  less 
restrictive  income  deductions  under 
§  435.601(c)"  and  replacing  it  with  the 
following  language:  "and  any  income 
disregards  in  the  State  plan  authorized 
under  section  1902(r)(2)". 
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We  are  further  amending  §  435.1007 
by  adding  a  new  paragraph  (f)  to  read: 
"A  State  may  use  the  less  restrictive 
income  methodologies  included  under 
its  State  plan  as  authorized  under 
§  435.601  in  detennining  whether  a 
family's  income  exceeds  the  limitation 
described  in  paragraph  (b)  of  this 
section." 

in.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  a  total  of  37  comments 
from  States,  advocacy  groups, 
associations  and  a  few  individuals  on 
the  proposed  regulation  that  was 
published  on  October  31,  2000  (65  FR 
64919).  All  of  the  comments  we 
received  expressed  support  for  the 
proposed  change.  A  number  chose  not 
to  offer  any  suggestions  or  other 
comments  beyond  an  expression  of 
support.  Some  offered  examples,  similar 
to  those  we  included  in  the  preamble  to 
the  NPRM,  of  ways  States  could  use  the 
proposed  change  to  alleviate  current 
problems  with  their  Medicaid  programs. 
These  included  such  things  as  raising 
low  medically  needy  income  levels, 
reducing  institutional  bias,  and 
administrative  simplification.  We 
appreciate  the  overwhelming  show  of 
support  for  the  proposed  change. 

In  addition  to  expressing  support  for 
the  proposed  rule,  a  number  of 
commenters  offered  conmients  on  five 
separate  issues  concerning  the  proposed 
change.  Those  comments,  and  our 
responses,  are  discussed  below. 

Comment:  One  commenter  expressed 
concern  that  unless  changes  are  also 
made  to  a  number  of  subsections  of  42 
CFR  435,  HCFA  will  not  be  bound  by 
the  proposed  policy  change.  The 
commenter  expressed  further  concern 
that  unless  additional  changes  are  made, 
States  might  stiU  be  subject  to  FTP 
penalties  if  an  individual's  income  prior 
to  application  of  the  less  restrictive 
methodologies  adopted  pursuant  to 
section  1902(r){2)  of  the  Act  exceeds  the 
FFP  limitation  in  section  1903(f)  of  the 
Act. 

Response:  We  do  not  agree  that 
additional  changes  to  the  regulations  are 
needed.  We  believe  that  the  proposed 
change  makes  it  clear  that  income 
remaining  after  application  of  any  less 
restrictive  methodologies  adopted 
pursuant  to  section  1902(r)(2)  of  the  Act 
is  the  income  used  to  determine 
whether  the  133  Va  percent  limitation  on 
FFP  is  exceeded  imder  all 
circiunstances.  States  will  not  be  subject 
to  FFP  penalties  because  income  prior 
to  application  of  the  less  restrictive 
methodologies  exceeds  the  133V3 
percent  limitation  in  section  1903(f)(1) 
of  the  Act.  We  proposed  this  change 


with  the  express  intent  that  States 
would  not  be  subject  to  such  FFP 
penalties,  and  we  believe  that  the 
changes  adopted  here  accomplish  that 
goal.  We  are  clearly  bound  by  this 
regidation  as  we  are  boimd  by  all 
regulations  that  we  promulgate. 

Comment:  Several  commenters  urged 
that  the  proposed  change  go  into  effect 
as  soon  as  possible;  some  requested  an 
effective  date  of  January  1,  2001. 

Response:  We  agree  that  the  change 
should  be  effective  at  the  earliest 
possible  date.  However,  this  regulation 
is  considered  to  be  a  major  rule  and  the 
statute  governing  congressional  review 
of  agency  rulemaking  requires  that  final 
regulations  that  are  major  rules  cannot 
be  effective  sooner  than  60  days  after 
publication  in  the  Federal  Register 
unless  a  showing  of  good  cause  to 
dispense  with  the  notice  and  public 
comment  procedures  that  were  included 
in  the  rule.  To  make  this  showing  the 
agency  must  find  that  notice  and  pubUc 
comment  procedures  are  impracticable, 
unnecessary,  or  contrary  to  die  public 
interest.  We  do  not  believe  we  can 
satisfy  this  test  since  the  rule  is  being 
adopted  after  notice  and  public 
comment.  The  effective  date  of  this 
change  is  set  forth  in  the  Effective  Date 
section  of  this  final  rule. 

Comment:  Several  commenters 
suggested  that  the  preamble  be 
expanded  to  include  such  things  as  a 
clear  explanation  and  list  of  the 
eligibihty  groups  to  which  the  proposed 
change  would  apply,  a  similar  list  of  the 
groups  to  which  section  1902(r)(2)  of  the 
Act  applies  but  which  were  not  subject 
to  the  FFP  limits  under  the  old 
regulation,  and  discussions  of  steps 
States  can  take  to  make  their  income 
eligibility  policies  more  supportive  of 
efforts  to  integrate  people  with 
disabiUties  in  the  mainstream  of 
community  life.  One  commenter  also 
suggested  providing  ongoing  guidance 
on  this  general  subject  in  a  publicly 
visible  place  such  as  the  HCFA  website. 

Response:  In  general,  the  new  rule 
applies  to  all  of  the  optional 
categorically  needy  eligibility  groups 
cited  in  the  statute  at  section 
1902(a)(10)(A)(ii)  of  the  Act  except  for 
those  groups  which  were  already 
exempt  from  the  FFP  limits  under 
existing  statute  (section  1903(f)(4)  of  the 
Act).  Also,  the  new  nUe  applies  to  the 
medically  needy. 

We  agree  that  more  information  about 
the  various  topics  Usted  above  would  be 
of  considerable  value  to  States  and  other 
interested  parties.  However,  this  final 
rule  is  not  a  technical  assistance 
document,  and  for  that  reason  we 
beUeve  that  much  of  the  detailed 
programmatic  information  and  advice 


suggested  by  the  commenters  is  best 
provided  through  other  venues.  Rather 
than  include  this  kind  of  extensive 
material  regarding  more  general 
Medicaid  eligibility  topics  in  the 
preamble  to  this  final  rule,  we  will 
provide  guidance  on  these  and  similar 
issues  to  States  and  others  through  an 
administrative  issuance,  such  as  a  letter 
to  all  State  Medicaid  Directors. 
Administrative  guidance  issued  in  such 
a  form  would  also  be  available  to  the 
public  on  HCFA's  website. 

Comment:  One  commenter  suggested 
that  in  addition  to  our  proposed 
revision  of  the  regulations  at  §435.1007, 
we  should  similcU'ly  revise  the 
regulations  at  §435.1005  to  allow  the 
use  of  less  restrictive  income 
methodologies  before  applying  the  FFP 
limits  for  the  special  income  level  group 
(section  1902(a)(10)(A)(ii)(V)  of  the  Act). 
This  would  enable  States  to  disregard 
additional  income  for  individuals 
eligible  under  this  group. 

Response:  We  understand  the 
commenter's  interest  in  not  having  the 
FFP  limits  apply  to  less  restrictive 
income  disregards  for  the  special 
income  level  group.  However,  the 
Medicaid  statute  precludes  our  doing 
so. 

Most  of  the  eligibihty  groups  to  which 
the  FFP  limits  apply  are  subject  to  a 
limit  that  is  defined  in  section 
1903(fl(l)(B)(i)  of  the  Act  as  133V3 
percent  of  the  State's  AFDC  payment 
standard.  The  special  income  level 
group,  however,  is  subject  to  a  different 
FFP  limit  which  is  defined  in  section 
1903(f)(4)(C)  of  the  Act  as  300  percent 
of  the  SSI  Federal  Benefit  Rate.  Further, 
this  section  of  the  statute  includes 
specific  requirements  for  how  a  person's 
income  is  to  be  coimted  in  determining 
whether  his  or  her  income  exceeds  the 
300  percent  FFP  Umit.  Under  the 
statute,  the  person's  income  is 
determined  under  section  1612  of  the 
Act,  but  without  regard  to  the 
exclusions  and  disregards  listed  in 
subsection  1612(b)  of  the  Act. 

In  other  words,  the  person's  gross 
income,  without  the  application  of  any 
disregards  normally  used  by  the  SSI 
program  to  determine  eligibility,  must 
be  used  to  determine  whether  die 
person's  income  exceeds  the  300 
percent  FFP  Umit.  By  contrast,  the 
sections  of  the  statute  pertaining  to  the 
133V3  percent  FFP  limit  do  not  include 
similar  specific  requirements  for  how 
income  is  to  be  counted  in  determining 
whether  a  person's  income  exceeds  the 
FFP  limit. 

Because  section  1903(f)(4)(C)  of  the 
Act  specifies  how  income  is  to  be 
counted  in  determining  whether  a 
person's  income  exceeds  the  300 
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percent  FFP  Umit,  the  statute  precludes 
our  being  able  to  permit,  via  regulation, 
the  use  of  less  restrictive  income 
methodologies  prior  to  application  of 
that  FFP  limit.  The  statute  itself  would 
have  to  be  changed  to  permit  the  use  of 
less  restrictive  income  methodologies  in 
that  manner. 

Comment:  Three  commenters 
suggested  that  we  make  the  use  of  less 
restrictive  methodologies  mandatory  for 
States  rather  than  their  use  being 
optional  as  is  now  the  case.  One 
commenter  further  suggested  that 
provision  of  home  and  community- 
based  waiver  services  should  also  be 
made  mandatory  for  States. 

Response:  Use  of  less  restrictive 
methodologies  and  provision  of  home 
and  commimity-based  waiver  services  is 
optional  for  States  because  the  Medicaid 
statute  gives  States  the  choice  of  using 
such  methodologies  and  providing  such 
services.  Given  the  language  of  the 
statute  itself,  we  have  no  authority  to 
require  through  regulations  that  States 
use  less  restrictive  methodologies  or 
provide  home  and  community-based 
waiver  services. 


IV.  Provisions  of  the  Final  Regulations 

This  final  rule  incorporates  in  their 
entirety  the  provisions  of  the  proposed 
rule. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  imder  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

VI.  Regulatory  Impact 

A.  Overall  Impact 

We  and  the  Office  of  Management  and 
Budget  have  examined  the  impacts  of 
this  rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980,  Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 


net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  year).  This  rule  is  considered 
to  be  a  major  rule  with  economically 
significant  effects. 

The  cost  impact  of  this  final  rule  is 
extremely  difficult  to  project,  given  the 
broad  discretion  and  flexibility  that 
States  will  have  in  implementing  its 
provisions.  In  the  proposed  rule  we 
cited  a  projected  cost  to  the  Federal 
government  of  $860  million  over  5  years 
for  Medicaid  and  $100  million  for 
Medicare.  As  those  estimates  were 
based  on  information  from  only  two 
States,  we  solicited  feedback  on  the 
potential  financial  impact  this  rule 
might  have.  We  received  no  comments 
specifically  related  to  cost  issues  in  the 
responses  to  the  proposed  rule; 
nevertheless,  we  are  providing 
additional  detail  concerning  the  original 
cost  estimates.  The  table  below 
summarizes  our  estimated  5-year  costs 
to  Medicaid  and  Medicare. 


Estimated  Cost  of  Removing  FFP  Limits  Under  Section  I902(r)(2)  of  the  Act 

(Costs  in  millions  of  dollars) 

- 

FFY2001 

FFY2002 

FFY2003 

FFY2004 

FFY2005 

FFYs  2001-2005 

Federal  Medicaid  

40 
30 
70 
10 

125 

100 

225 

15 

220 

175 

395 

25 

230 

185 

415 

25 

245 

190 

435 

25 

860 

State  Medicaid  

680 

Total  Medicaid 

1540 

Medicare  

100 

As  stated  in  the  proposed  rule,  these 
estimates  were  developed  from  cost 
information  about  two  States  (Utah  and 
California)  which  expressed  interest  in 
using  the  regulation  to  expand  their 
Medicaid  programs.  Estimated  costs  for 
these  States  were  related  to  their 
aggregate  Medicaid  spending  for  the 
medically  needy  and  projected  to  the 
national  level  assuming  that  states 
representing  one-fourth  of  Medicaid 
expenditures  would  implement  changes 
of  a  similar  magnitude.  The  one-fourth 
assumption  was  based  on  our  belief  that 
the  potential  costs  of  broader 
expansions  would  serve  to  limit  State 
participation,  at  least  during  the  5-year 
budget  window.  The  Medicare  cost 
results  from  increased  payments  under 
the  Medicare  disproportionate  share 
hospital  (DSH)  program  and  residts  frt>m 
the  anticipated  increase  in  Medicaid 
enrollment  accompanying  the  Medicaid 
costs  shown  above.  Projected  Medicare 
DSH  cost  per  Medicaid  beneficiary  were 
applied  to  this  increased  enrollment  to 


obtain  the  $100  million  5-year  Medicare 
DSH  cost. 

Arriving  at  the  Medicaid  and 
Medicare  costs  was  difficult  due  to  the 
fact  that  implementation  of  the  option 
imder  this  rule  is  entirely  at  the 
discretion  of  the  State.  Further,  States 
that  choose  to  exercise  the  option  have 
great  latitude  in  establishing  the  extent 
to  which,  and  the  eligibility  groups  for 
which,  the  option  would  be  applied 
imder  their  State  Medicaid  plans. 

Benefits  of  the  Proposed  Rule  Change 

We  believe  this  change  will  benefit 
both  States  and  individuals  in  a  number 
of  ways.  For  example,  under  normal 
eligibility  rules,  States  are  required  to 
count  many  kinds  of  income.  Some  of 
these  types  of  income  are 
administratively  burdensome  to  deal 
with,  and  often  do  not  materially  affect 
the  outcome  of  the  eligibility 
determination.  Some  examples  are  the 
value  of  food  or  shelter  provided  to  an 
applicant  (called  in-kind  support  and 


maintenance),  income  belonging  to  a 
parent  of  a  child,  or  a  spouse  who  is  not 
applying  for  benefits  (called  deemed 
income),  and  low  amounts  of  income 
such  as  interest  earned  on  savings 
accounts.  This  final  rule  will  allow 
States  to  use  income  disregards  to 
simplify  the  process  of  determining 
eligibility  by  not  counting  types  of 
income  that  primarily  impose  an 
administrative  burden. 

Medically  Needy  Income  Limits 

Under  a  medically  needy  program. 
States  can  choose  to  cover  under 
Medicaid  individuals  with  income  that 
is  too  high  to  otherwise  be  eligible,  but 
who,  by  subtracting  incurred  medical 
expenses  from  their  income,  could 
reduce  their  income  to  the  State's 
medically  needy  income  standard.  This 
process  is  known  as  spending  down 
excess  income,  or  "spenddown". 

However,  in  many  States  the 
medically  needy  income  standard  is 
very  low;  in  at  least  22  States,  the 
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medically  needy  income  standard  is 
actually  lower  than  the  income  standard 
for  SSI  benefits  ($512  a  month  for  an 
individual  in  2000).  In  four  States,  the 
medically  needy  income  standard  is  less 
than  $200  a  month.  This  creates  a 
situation  where  individuals  whose 
income  is  just  sUghtly  over  the  limit  that 
would  allow  them  to  receive  Medicaid 
as  SSI  recipients  must  spend  down  a 
certain  amoiuit  of  "excess"  income  to 
reach  the  medically  needy  income  level. 

For  example,  a  person  with  $512  a 
month  in  coimtable  income  can  be 
eligible  for  SSI  and  receive  Medicaid 
coverage  in  most  States.  A  person  with 
just  $1  more  cannot  be  eligible  for  SSI, 
and  thus  cannot  receive  Medicaid 
health  coverage  based  on  receiving  SSI 
benefits.  Depending  on  a  particular 
State's  medically  needy  income  level, 
such  an  individual  with  $513  in 
countable  monthly  income  may  have  to 
spend  over  $300  on  medical  care  each 
month  just  to  reach  a  medically  needy 
income  limit  that  is  that  far  below  the 
SSI  level. 

Under  the  Medicaid  statute,  States 
cannot  just  increase  their  medically 
needy  income  levels  to  deal  with  this 
problem.  However,  imder  this  final  rule, 
a  State  could  use  section  1902(r)(2)  of 
the  Act  to  disregard  additional  amounts 
of  income  imder  its  medically  needy 
program,  effectively  reducing  or  even 
eliminating  the  large  spenddown 
liability  described  in  the  example  above. 

Helping  People  Move  from  Institutions 
to  the  Community 

The  medically  needy  spenddown 
problem  described  above  can  also  have 
adverse  effects  for  people  in  medical 
institutions  who  would  like  to  receive 
care  in  community  settings.  Since 
Medicaid  will  pay  for  room  and  board 
expenses  in  a  medical  institution,  the 
individual  needs  to  retain  relatively 
Uttle  income  after  application  of  the 
medically  needy  spenddown 
requirement.  However,  Medicaid  will 
not  pay  for  room  or  board  expenses  in 
a  community  setting.  Few  individuals 
will  be  able  to  move  from  a  medical 
institution  to  the  community  if  they  are 
permitted  to  retain  only  $20O-$400  after 
meeting  Medicaid  spenddown 
requirements. 

The  practical  effect  of  this  is  that 
many  people  in  institutions  who  would 
like  to  move  to  the  community,  and  who 
would  normally  be  able  to  manage  in  a 
community  setting,  remain  in  the 
institution  because  they  Uterally  cannot 
leave.  This  final  rule  gives  States 
opportunities  to  correct  spenddown 
problems  so  that  more  people  could 
leave  institutional  settings  and  live  in 
the  community. 


Encouraging  Work  Effort 

While  legislation  enacted  in  the  last 
few  years  has  given  States  new  options 
for  providing  Medicaid  to  individuals 
with  disabilities  who  want  to  work. 
States  may  want  to  encoiu'age  work 
effort  among  individuals  eligible  under 
other  groups  such  as  the  medically 
needy,  or  among  individuals  who  may 
not  readily  fit  into  one  of  the  new  work 
incentives  groups.  One  way  to 
encourage  work  effort  is  to  allow  people 
to  keep  more  of  the  income  they  earn 
without  forcing  them  to  either  spend 
more  for  medical  care  vmder  a  medically 
needy  spenddown,  or  risk  losing 
Medicaid  altogether. 

Under  section  1902(r)(2)  of  the  Act  a 
State  could  do  that  by  increasing  the 
amount  of  earned  income  that  is  not 
coimted  in  determining  a  person's 
eligibility.  However,  the  current 
application  of  the  FTP  limits  to  the  use 
of  less  restrictive  income  disregards 
effectively  precludes  States  from 
offering  that  kind  of  encouragement  for 
many  eligibility  groups.  This  final  rule 
removes  that  restriction,  giving  States 
another  way  to  encourage  work  effort. 

Expanding  Health  Coverage 

In  addition  to  the  specific  examples 
described  above,  section  1902(r)(2)  of 
the  Act  gives  States  the  option  of 
extending  health  coverage  to  more 
individuals  by  disregarding  additional 
types  and  amoimts  of  income,  thereby 
sdloMong  people  who  could  not 
otherwise  meet  the  program's  eligibility 
requirements  to  become  eligible. 
However,  the  ciirrent  application  of  the 
FFP  limits  to  the  use  of  less  restrictive 
income  disregards  greatly  reduces  the 
options  States  have  to  implement  that 
kind  of  health  coverage  expansion.  This 
final  rule  will  give  States  the  full 
flexibility  provided  by  section  1902(r)(2) 
of  the  Act  to  expand  their  base  of 
eligible  individuals  if  they  choose  to  do 
so. 

Youth  Age  19-20  Years 

This  change  provides  State  flexibility 
to  offer  health  coverage  to  youth  19  and 
20  years  of  age  consistent  with  the 
health  coverage  options  available  under 
Federal  law  to  children  under  19  years 
of  age  as  described  in  section  1902(1)  of 
the  Act.  Such  youth  are  often  at  a  high 
risk  of  being  uninsured  because  they  are 
still  in  school  or  beginning  emplojonent. 
To  clarify,  youth  19  and  20  years  of  age 
are  included  in  the  group  described  in 
section  1902(a)(10)(A)(ii)(I)  of  the  Act. 
Under  ciurent  statutory  and  regulatory 
authority,  States  are  able  to  effectively 
expand  eligibility  of  all  children  under 
19  years  of  age  to  whatever  level  they 


choose.  However,  the  eligibility  of  youth 
19  to  20  years  of  age  (as  children)  is 
limited  to  the  group  noted  above,  and 
that  group  is  ciurently  subject  to  the 
FFP  cap.  This  final  regulation  allows 
States  to  expand  eligibility  for  these 
older  children  to  the  same  level  that 
they  use  for  children  under  19  years  of 
age. 

Effect  on  Small  Businesses  and  Small 
Rural  Hospitals 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

We  expect  that  small  entities  will  be 
indirectly  impacted  by  this  final  rule. 
We  expect  that  any  indirect  impact  will 
be  positive.  States  will  decide 
incUvidually  whether  to  take  advantage 
of  the  options  that  this  final  rule  makes 
available.  If  a  State  exercises  the  options 
under  this  final  rule,  small  entities  such 
as  small  businesses,  nonprofit 
organizations,  and  governmental 
agencies  may  receive  additional 
Medicaid  payments  as  a  result  of  their 
service  to  the  increased  number  of 
individuals  who  would  be  eligible 
under  the  program.  We  invited 
comments  in  this  area  and  received 
none.  Because  the  indirect  impact  on 
small  entities  depends  on  the  extent  and 
degree  to  which  States  exercise  the 
options  under  this  rule  and  the  niunber 
of  small  entities  that  may  be  indirectly 
impacted,  we  are  unable  with  any 
degree  of  certainty  to  estimate  the  fiscal 
impact  on  small  entities. 

m  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have 
si^iificant  impact  on  the  operations  of 
a  substantial  niunber  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  final  nile  will  have  only  indirect 
impact  on  small  rural  hospitals.  We 
believe  that  any  indirect  impact  will  be 
positive.  This  final  rule  primarily  affects 
States  and  each  State  will  make  its  own 
decision  regarding  acceptance  of  the 
options  presented  in  these  regulations. 
As  a  restilt,  small  rural  hospitals  are  in 
no  way  involved  in  the  decision-making 
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process  and  would  be  impacted  only  to 
the  extent  that  a  State's  use  of  less 
restrictive  income  methodologies  could 
result  in  some  increase  in  the  niunber  of 
individuals  eligible  for  Medicaid.  This 
in  turn  could  result  in  a  slight  increase 
in  utilization  of  rural  hospital  services 
which  could  increase  the  Medicaid 
payment  received  by  these  hospitals. 
We  invited  comments  in  this  area  and 
received  none.  Because  the  indirect 
impact  on  small  rural  hospitals  depends 
on  the  extent  and  degree  to  which  States 
exercise  the  options  under  this  rule  and 
the  number  of  small  rural  hospitals  that 
may  be  indirectly  impacted,  we  are 
unable  with  any  degree  of  certainty  to 
estimate  the  fiscal  impact  on  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
nde  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year.  This  final 
rule  will  have  no  impact  on  the  private 
sector.  The  rule  imposes  no 
requirements  on  State,  local  or  tribal 
governments.  Rather,  it  offers  State 
governments  additional  flexibility  in 
operating  their  Medicaid  programs,  but 
does  not  require  that  they  make  any 
changes  in  their  programs. 

Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  would  impose  substantial 
direct  requirement  costs  on  State  and 
local  governments,  preempts  State  law, 
or  otherwise  has  Federalism 
implications.  This  final  rule  imposes  no 
requirement  costs  on  governments,  nor 
does  it  preempt  State  law  or  otherwise 
have  Federalism  implications. 

We  have  had  discussions  of  this  issue 
with  a  number  of  State  governments 
since  approximately  1990.  Those 
discussions  have  taken  place  both  with 
individual  States  and  with  groups  of 
States,  including  HCFA's  Medicaid 
Eligibility  Technical  Advisory  Group 
and  the  National  Association  of  State 
Medicciid  Directors  Executive 
Committee.  Based  on  the  many 
discussions  we  have  had,  and  conunents 
we  received  as  discussed  elsewhere  in 
this  final  rule,  we  believe  States  are 
overwhelmingly  in  favor  of  the  change. 


B.  Anticipated  Effects 

1.  Effects  on  State  Governments 

This  final  rule  gives  States  greater 
flexibility  in  designing  and  operating 
their  Medicaid  programs. 

2.  Effects  on  Providers 

Providers  will  only  be  indirectly 
affected  by  this  rule  and  we  expect  any 
indirect  impact  will  be  positive.  Each 
State  will  decide  whether  to  take 
advantage  of  the  options  the  regulations 
make  available.  To  the  extent  that  States 
decide  to  exercise  their  options  under 
this  final  rule,  we  expect  the  ultimate 
indirect  impact  on  providers  to  be 
positive  due  to  the  added  Medicaid 
revenues  that  providers  may  gamer. 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

This  rule  may  increase  Medicare  costs 
by  about  $100  million  over  5  years. 
Since  the  rule  may  increase  the  number 
of  individuals  eligible  for  Medicaid  who 
receive  inpatient  hospital  services,  it 
may  affect  the  calculation  of  hospitals' 
disproportionate  share  hospital  (DSH) 
calculations  under  the  Medicare 
program.  We  estimate  that  Medicare 
DSH  payments  could  increase  by  $100 
million  over  5  years  due  to  changes  in 
this  rule. 

Under  Medicaid,  it  is  projected  that 
the  Federal  cost  of  this  rule  could  be  as 
much  as  $860  million  over  5  years. 
However,  because  actual 
implementation  of  the  provisions  of  the 
rule  is  strictly  at  the  option  of  each 
State,  actual  Federal  program  costs 
would  depend  on  whether,  and  to  what 
degree.  States  choose  to  take  advantage 
of  the  flexibility  provided  by  this  final 
rule. 

C.  Alternatives  Considered 

There  were  few  alternatives  to  the 
proposed  rule  to  consider.  One 
alternative  was  to  maintain  the 
requirement  that  the  FFP  limits  apply 
prior  to  use  of  less  restrictive  income 
methodologies  under  §435.601,  but 
allow  additional  disregards  at  a 
somewhat  higher  level  than  is  possible 
under  the  current  regulations.  However, 
this  would  not  provide  States  the  level 
of  flexibility  to  operate  their  Medicaid 
programs  that  is  provided  under  the 
proposed  rule,  and  thus  would  be  of 
only  limited  value.  We  rejected  this 
alternative  because  it  would  not  give 
States  what  they  need  to  effectively 
operate  their  Medicaid  programs. 

We  also  considered  pursuing  a 
legislative  option  that  would  have 
changed  the  Medicaid  statute  itself  to 
clarify  that  the  FFP  limits  at  section 
1903(f)  of  the  Act  should  apply  after, 


rather  than  before,  the  use  of  any  less 
restrictive  income  methodologies  under 
section  1902(r)(2)  of  the  Act.  However, 
as  explained  previously  the  current 
policy  concerning  application  of  the 
FFP  limits  to  less  restrictive  income 
methodologies  does  not  reflect  a  clear 
statutory  requirement,  but  rather  is  an 
administrative  interpretation  of  the 
statute.  Since  the  statute  as  written  will 
support  this  change  in  policy,  we 
believed  the  issue  should  be  addressed 
via  a  change  in  the  regulations  rather 
than  a  chauge  in  the  statute.  Also,  we 
believe  that  this  rule  is  the  most 
efficient  and  expedient  way  of 
accomplishing  the  desired  change. 

D.  Conclusion 

We  expect  this  rule  to  benefit  State 
Medicaid  programs  and  Medicaid 
beneficiaries  by  giving  States  additional 
flexibility  in  designing  and  operating 
their  programs.  In  turn,  this  would 
allow  States  to  make  individuals  eligible 
for  Medicaid  who  otherwise  could  not 
be  eligible  under  the  current 
regulations. 

Because  this  rule  is  considered  major 
rule  that  is  economically  significant,  we 
have  prepared  a  regulatory  impact 
statement.  We  believe  that  this  rule  will 
have  an  estimated  cost  of  $960  million 
dollars  over  5  years  based  on  best 
available  data.  In  addition,  we  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subiects  in  42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI),  Wages. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  part  435  is  amended 
as  set  forth  below: 

PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  435.1007  is  amended  by 
revising  paragraphs  (b)  and  (e)  and 
adding  paragraph  (i)  to  read  as  follows: 
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{435.1007    Catogoiicalty  needy,  iiMdically 
needy,  and  qualified  Medicare  lieneficiaries. 

***** 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  FFP  is  not 
available  in  State  expenditures  for 
individuals  (including  the  medically 
needy)  whose  annual  income  after 
deductions  specified  in  §  435.831(a)  and 
(c)  exceeds  the  following  amounts, 
rounded  to  the  next  higher  multiple  of 
$100. 
•        •        •        •        • 

(e)  FFP  is  not  available  in 
expenditures  for  services  provided  to 
categorically  needy  and  medically 
needy  recipients  subject  to  the  FFP 
limits  if  their  annual  income,  after  the 
cash  assistance  income  deductions  and 
any  income  disregards  in  the  State  plan 
authorized  under  section  1902(r)(2)  of 
the  Act  are  applied,  exceeds  the  133V3 
percent  limitation  described  under 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(f)  A  State  may  use  the  less  restrictive 
income  methodologies  included  under 
its  State  plan  as  authorized  under 

§  435.601  in  determining  whether  a 
fomily's  income  exceeds  the  limitation 
described  in  paragraph  (b)  of  this 
section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  January  4,  2001. 
Robert  A.  Berenson,  M.D., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  January  4,  2001. 
Donna  E.  Shalala, 
Secretary. 
|FR  Doc.  01-666  Filed  1-18-01;  11:49  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 64  and  68 

[WT  Docket  No.  99-217;  CC  Docket  No.  96- 
96;  CC  Docket  No.  88-57;  FCC  00-366] 

Promotion  of  Competltiva  Netvvorks  In 
Local  Telecommunications  Markets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the 
Commission  takes  actions  to  further 
competition  in  local  communications 
markets  by  ensuring  that  competing 
telecommunications  providers  are  able 
to  provide  services  to  customers  in 
miiltiple  tenant  environments  (MTEs). 
The  actions  that  the  Commission  takes 


in  this  item  will  reduce  the  likelihood 
that  incumbent  local  exchange  carriers 
(LECs)  can  obstruct  their  competitors' 
access  to  \4TEs,  as  well  as  address 
particular  potentially  anticompetitive 
actions  by  premises  owners  and  other 
third  parties.        ^ 
DATES:  The  rule  changes  to  47  CFR 
64.2500,  64.2501,  and  64.2502,  shall 
become  effective  March  12,  2001.  The 
rule  changes  to  47  CFR  1.4000  and  the 
rule  changes  amending  the  definition  of 
the  term  "demarcation  point"  in  47  CFR 
68.3  contain  an  information  collection 
requirement  that  has  not  yet  been 
approved  by  OMB;  the  FCC  will  publish 
a  document  in  the  Federal  Register 
announcing  the  effective  date  of  these 
rule  changes.  Comments  from  the 
public,  OMB,  and  other  agencies  on  the 
information  collections  contained  in 
this  dociunent  are  due  March  12,  2001. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Holey,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lauren  Van  Wazer  at  (202)  418-0030  or 
Joel  Taubenblatt  at  (202)  418-1513 
(Wireless  Telecommunications  Bureau). 
For  additional  information  concerning 
the  information  collection(s)  contained 
in  this  document,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  First  Report  and  Order 
in  WT  Docket  No.  99-217,  the  Fifth 
Report  and  Order  and  Memorandum 
Opinion  and  Order  in  CC  Docket  No. 
96-98,  and  the  Fourth  Report  and  Order 
and  Memorandiun  Opinion  and  Order 
in  CC  Docket  No.  88-57  (collectively, 
the  "Order"),  FCC  00-366,  adopted 
October  12,  2000  and  released  October 
25,  2000.  This  siunmary  also  reflects 
errata  issued  in  this  proceeding 
subsequent  to  the  release  of  this  Order. 
The  Commission  seeks  further 
comments  on  the  issues  in  this 
proceeding  in  a  Further  Notice  of 
Proposed  Rulemaking,  available  at  the 
addresses  listed  below  and  siunmarized 
separately  in  the  Federal  Register.  The 
complete  text  of  the  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC,  and  also  may  be 


purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-3800,  445  12th 
Street,  SW.,  CY-B400,  Washington,  D.C. 
20554.  This  document  is  also  available 
via  the  Internet  at  http://fcc.gov/ 
Bureaus/Wireless/Orders/2000/ 
fcc00366.pdf. 

Paperwork  Reduction  Act 

This  Order  contains  a  new 
information  collection  as  described  in 
Section  D  of  the  Final  Regulatory 
Flexibility  Analysis  set  forth  below.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public.  Office  of 
Management  and  Budget  (OMB),  and 
other  federal  agencies  to  comment  on 
the  information  collection(s)  contained 
in  this  Order  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  It  will  be  submitted 
to  the  OMB  for  review  under  section 
3507(d)  of  the  PRA.  Public,  OMB,  and 
other  agency  comments  are  due  March 
12,  2001.  Comments  should  address:  (a) 
Whether  the  new  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

A  copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

OMB  Control  Number:  3060-XXXX. 

Title:  Promotion  of  Competitive 
Networks  in  Local  Telecommunications 
Markets;  Wireless  Communications 
Association  International,  Inc.  Petition 
for  Rulemaking  to  Amend  section 
1.4000  of  the  Conunission's  Rules  to 
Preempt  Restrictions  on  Subscriber 
Premises  Reception  or  Transmission 
Antennas  Designed  to  Provide  Fixed 
Wireless  Services;  Implementation  of 
the  Local  Competition  Provisions  in  the 
Telecommunications  Act  of  1996; 
Review  of  Sections  68.104  and  68.213  of 
the  Conunission's  Rules  Concerning 
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Connection  of  Simple  Inside  Wiring  to 
the  Telephone  Network 

Form  No.  .N  A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5983. 

Estimated  Time  per  Response:  .5  hrs. 
for  the  first  information  collection,  10 
hrs.  for  the  second  information 
collection. 

Total  Annual  Burden:  571,350  hrs. 

Total  Annual  Costs:  $11,427,000. 

Needs  and  Uses:  The  first  information 
collection  relates  to  the  revisions  of  the 
Commission's  demarcation  point  rules, 
47  CFR  68.3.  Under  these  revisions,  the 
LEC  shall  make  available  information  on 
the  location  of  the  demarcation  point 
within  ten  business  days  of  a  request 
from  the  pfemises  owner.  In  addition,  at 
the  time  of  installation,  the  LEC  shall 
fully  inform  the  premises  owner  of  its 
options  and  rights  regarding  the 
placement  of  the  demarcation  point  or 
points.  The  availability  of  this 
information  will  facilitate  efficient 
interaction  between  premises  owners 
and  LECs  regarding  the  placement  of  the 
demarcation  point,  which  marks  the  end 
of  wiring  under  control  of  the  LEC  and 
the  beginning  of  wiring  imder  the 
control  of  the  premises  owner  or 
subscriber.  The  demeircation  point  is  a 
critical  point  of  interconnection  where 
competitive  LECs  can  gain  access  to  the 
inside  wiring  of  the  building  to  provide 
service  to  customers  in  the  building. 

The  second  information  collection 
relates  to  the  revisions  of  the 
Commission's  rules  on  Over-the-Air 
Reception  Devices,  47  CFR  1.4000. 
Under  these  revisions,  as  a  condition  of 
invoking  protection  under  47  CFR 
1.4000  from  government,  landlord,  and 
association  restrictions,  a  licensee  must 
ensure  that  subscriber  anteimas  are 
labeled  to  give  notice  of  potential 
radiofrequency  safety  hazards  of  these 
antennas.  Labeling  information  should 
include  minimum  separation  distances 
required  between  users  and  radiating 
antennas  to  meet  the  Commission's 
radiofrequency  exposiue  guidelines. 
Labels  should  also  include  reference  to 
the  Commission's  applicable 
radiofr^uency  exposure  guidelines  and 
should  use  the  ANSI-specified  warning 
symbol  for  radiofrequency  exposure.  In 
addition,  the  instruction  manuals  and 
other  information  accompanying 
subscriber  transceivers  should  include  a 
full  explanation  of  the  labels,  as  well  as 
a  reference  to  the  applicable 
Commission  radiofi^uency  exposure 
guidelines. 


Sjrnopsis  of  Report  and  Order 

1 .  In  this  dociunent,  the  Commission 
took  action  furthering  its  ongoing  efforts 
imder  the  Telecommunications  Act  of 
1996  to  foster  competition  in  local 
communications  markets.  The 
Commission  implemented  measures  to 
enhance  the  ability  of  competing 
telecommunications  providers  to 
provide  services  to  customers  in 
residential  and  commercial  buildings  or 
other  MTEs. 

Discussion 

2.  In  the  Notice  of  Proposed 
Rulemaking  in  WT  Docket  No.  99-217, 
64  FR  41887,  August  2,  1999,  and  a 
Third  Further  Notice  of  Proposed 
Rulemking  in  CC  Docket  No.  96-98,  64 
FR  41884,  August  2,  1999  (together, 
"Competitive  Networks  NPRM"),  the 
Commission  requested  comment  on  the 
ability  of  competitive 
telecommunications  providers  to  access 
MTEs  and  on  a  variety  of  potential 
measures  to  improve  such  access.  Based 
on  the  extensive  record  compiled  in 
response  to  the  Competitive  Networks 
NPRM,  the  Commission  adopts  the 
following  four  measiues  to  remove 
obstacles  to  competitive  access  in  MTEs: 

•  First,  the  Commission  forbids 
telecommimications  carriers  from 
entering  into  contracts  to  serve 
commercial  properties  that  restrict  or 
effectively  restrict  the  property  owner's 
ability  to  permit  entry  by  other  carriers. 

•  Second,  in  order  to  reduce 
competitive  carriers'  dependence  on  the 
incumbent  LECs  to  gain  access  to  on- 
premises  wiring,  while  at  the  same  time 
recognizing  the  varied  needs  of  carriers 
and  building  owners,  the  Commission 
establishes  procedures  to  facilitate 
moving  the  demarcation  point  to  the 
minimum  point  of  entry  (MPOE)  at  the 
building  owner's  request,  and  requires 
incumbent  LECs  to  timely  disclose  the 
location  of  existing  demarcation  points 
where  they  are  not  located  at  the  MPOE. 

•  Third,  the  Commission  determines 
that  under  Section  224  of  the 
Communications  Act,  utilities, 
including  LECs,  must  afford 
telecommunications  carriers  and  cable 
service  providers  reasonable  and 
nondiscriminatory  access  to  conduits 
and  rights-of-way  located  in  customer 
buildings  and  campuses,  to  the  extent 
such  conduits  and  rights-of-way  are 
owned  or  controlled  by  the  utility. 

•  Foiulh,  the  Commission  extends  to 
antennas  that  receive  and  transmit 
telecommimications  and  other  fixed 
wireless  signals  its  existing  prohibition 
of  restrictions  that  impair  the 
installation,  maintenance  or  use  of 
certain  video  antennas  on  property 


within  the  exclusive  use  or  control  of 
the  antenna  user,  where  the  user  has  a 
direct  or  indirect  ownership  or 
leasehold  interest  in  the  property. 

3.  Contemporaneous  with  this 
document,  the  Commission  is 
publishing  a  Further  Notice  of  Proposed 
Rulemaking  that  seeks  comment  on 
several  potential  actions  related  to 
competition  in  MTEs.  In  addition, 
subsequent  to  this  document,  the 
Commission  will  publish  a  Report  and 
Order  (FCC  00-400)  that  steamlines  and 
privatizes  many  of  the  functions  in  part 
68  of  the  Commission's  rules  and,  in 
connection  with  this  streamlining, 
makes  a  nonsubstantive  amendment  to 
the  part  68  demarcation  point  definition 
set  forth. 

Final  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No. 
99-217  and  Third  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
96-98,  released  July  7, 1999 
(Competitive  Networks  NPRM).^  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the 
Competitive  Networks  NPRM,  including 
comment  on  the  IRFA.  The  comments 
received  are  discussed  below.  In 
addition,  an  IRFA  was  incorporated  in 
the  Second  Further  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  88-57 
(1997  Demarcation  Point  Order  on 
Reconsideration). '  This  present  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
conforms  to  the  RFA.* 

A.  Need  for,  and  Objectives  of,  the  Rules 

4.  In  this  Competitive  Networks  First 
Report  and  Order,^  the  Commission 


•  See  5  use.  603.  The  FRA.  see  5  U.S.C.  601  et 
seq,,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  U  of 
the  CWAAA  is  the  Small  business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA)l 

'Promotion  of  Competitive  Networks  in  Local 
Telecommunications  Markets.  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry-  in  WT  Docket 
No.  99-217,  and  Third  Further  Notice  of  Proposed 
Rulemaking  in  OC  Docket  No.  96-98,  14  FCC  Red 
12673,  12723-12734  (1999)  (CompeliUve  Networks 
NPRM). 

^Review  of  Sections  68.104,  and  68.213  of  the 
Commission's  Rules  Concerning  Connection  of 
Simple  Inside  Wiring  to  the  Telephone  Network, 
Order  on  Reconsideration,  Second  Report  and  order 
and  Second  Further  Notice  of  proposed 
Rulemaking.  CC  Docket  No.  88-57. 12  FOC  Red 
11897,  11934-39  (1997)  (1997  Demarcation  Point 
Order  on  Reconsideration). 

••  See  5  U.S.C.  604. 

■^  Promotion  of  Competitive  Networks  in  Local 
Telecommimications  Markets.  First  Report  and 
Order.  WT  Docket  No.  99-217.  FCC  00-366 

CuDtinued 
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furthers  its  ongoing  efforts  under  the 
Telecommunications  Act  of  1996^  to 
foster  competition  in  local 
communications  markets  by 
implementing  measures  to  ensiu«  that 
competing  telecommunications 
providers  are  able  to  provide  services  to 
customers  in  multiple  tenant 
environments  (MTEs).  MTEs  include 
apartment  buildings,  office  buildings, 
office  parks,  shopping  centers,  and 
manufactured  housing  commimities. 
Based  on  the  extensive  record  compiled 
in  response  to  the  Competitive 
Networks  NPRM,  the  Commission 
adopts  several  measures  to  remove 
obstacles  to  competitive  access  in  this 
important  portion  of  the 
telecommunications  market. 
Specifically  the  Conmiission:  (1) 
Prohibits  carriers  from  entering  into 
contracts  in  commercial  buildings  that 
prevent  access  by  competing  carriers;  (2) 
clarifies  its  demarcation  point  rules^ 
governing  control  of  in-building  wiring 
and  facilitates  exercise  of  building 
owner  options  regarding  that  wiring;  (3) 
concludes  that  the  access  mandated  by 
section  224  of  the  Communications  Act 
(thb  "Pole  Attachments  Act")*  includes 
access  to  poles,  ducts,  conduits  or 
rights-of-way  that  are  owned  or 
controlled  by  a  utility  within  MTEs;  and 
(4)  concludes  that  tenants  in  MTEs 
should  have  the  ability  to  place 
antennas  one  meter  or  less  in  diameter 
used  to  receive  or  transmit  any  fixed 
wireless  service  in  areas  within  their 
exclusive  use  or  control,  and  prohibits 
most  restrictions  on  their  ability  to  do 
so  by  extending  the  Commission's  rules 
governing  Over-the-Air  Reception 
Devices  {OTARDs).^ 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

5.  Comments  in  response  to  the 
Competitive  Networks  NPRM  IRFA 
were  filed  by  the  Community 
Associations  Institute,  et  al.  (CAI),^°  the 
National  Association  of  Comities,  etal. 
(NACO),"  the  Real  Access  Alliance 
(RAA),'^  and  the  Office  of  Advocacy  of 


(adopted  Oct.  12.  2000)  (Competitive  Networks  First 
Report  and  Order) 

'^  Telecommunications  Act  of  1996,  Public  law 
104-104.  110  Stat.  56  codified  at  47  U.S.C.  151  et 
teq.  (1996  Act).  The  1996  Act  amended  the 
Communications  Act  of  1934  (the 
"Communications  Act"  of  the  "Act"  or  the  "Act"). 

'  See  47  CFR  68.3 

»47  U.S.C.  224. 

•See  47  CFR  1.4000. 

'"CAI  IRFA  Response  (filed  Aug  27.  1999). 

>'  NACO  IRFA  Comments  (filed  Aug.  27.  1999) 
and  NACO  Comments  (filed  Oct.  12. 1999). 

"RAA  loint  Regulatory  Flexibility  Act 
Comments  (filed  Aug.  27, 1999). 


the  U.S.  Small  Business  Administration 
(SBA).i3 

6.  CAI  states  that  community 
associations  (i.e.,  condominiums, 
cooperatives  and  planned  commtuiities) 
would  incur  undue  expense  and 
disruptions  if  the  Commission  provides 
telecommimications  carriers  so-called 
"forced  access"  to  association 
property. '"»  Similarly,  RAA  states  that 
the  Commission's  "proposals  will 
interfere  with  the  ability  of  landlords  to 
insure  compliance  with  safety  codes; 
provide  for  the  safety  of  tenants, 
residents,  and  visitors;  coordinate 
among  tenants  and  service  providers; 
and  manage  limited  physical  space."^^ 
CAI  requests  that  conununity 
associations  be  exempted  from  any 
"forced  access"  rules  adopted  by  the 
Commission,  1^  while  RAA  requests  that 
all  affected  "small  businesses"  be 
exempted.  ^^  RAA  also  states  that  the 
Competitive  Networks  NPRM  should  be 
withdrawn  and  reissued  with  a  revised 
IRFA.18 

7.  The  actions  taken  in  the 
Competitive  Networks  First  Report  and 
Order  today  do  not  impair  the  authority 
of  property  owners  or  managers, 
including  community  associations, 
under  state  law  to  exclude 
telecommunications  carriers  from  their 
property.'^  Rather,  the  Competitive 
Networks  First  Report  and  Order  makes 
clear  that  "the  right  of  access  granted 
under  section  224  lies  only  against 
utilities, "20  as  defined  in  section 
224(a)(1)  of  the  Act.^'  We  also  note  that 
our  authorization  of  small  antennas  for 
the  provision  of  non-video  services  is 
limited  to  antennas  situated  on  property 
under  the  control  of  a  community 
association  member  rather  than 
common  property  of  the  association, 
and  therefore  will  not  impose  undue 
burdens  or  expense  on  community 
associations  or  small  building  owners.  ^^ 
CAI  also  states  that  prohibiting 
exclusive  telecommimications  contracts 
would  adversely  impact  community 


"SBA  Reply  Comments  (filed  Sept.  10. 1999). 

"CAI  IRFA  Response  at  6-14. 
-  '»  RAA  Joint  Regulatory  Flexibility  Act 
Comments  at  7. 

>»CAI  IRFA  Response  at  16-17. 

"  RAA  Joint  Regulatory  Flexibility  Act 
Comments  at  8. 

>»W.  at8-9. 

>"  See  Competitive  Networks  First  Report  and 
order,  at  paragraph  76  ("Section  224  was  not 
intended  to  override  whatever  authority  or  control 
an  MTE  owners  may  otherwise  retain  under  the 
terms  of  its  agreements  and  state  law."). 

2'47  U.S.C.  224(a)(1). 

*2  See  Competitive  Networks  First  Report  and 
order,  Section  IV.E.,  supra. 


associations.23  The  Competitive 
Networks  First  Report  and  Order  does 
not  prohibit  such  contracts  for 
residential  properties.^''  Accordingly, 
even  assuming  that  such  a  prohibition 
would  significanUy  impact  community 
associations,  no  such  impact  will  result 
from  the  actions  taken  in  the 
Competitive  Networks  First  Report  and 
Order  today.^s 

8.  In  its  comments  filed  August  27, 
1999,  NACO  states  that  the 
Commission's  proposals  "for  building 
owners  and  managers  represent  the 
federalizing  of  what  is  currently  a 
growing  local  market  in  site  leasing."  ^o 
We  have  deferred  to  the  Competitive 
Networks  Further  Notice  of  Proposed 
Rulemaking  (FNPRM)  the  issue  of 
whether  the  Commission  should  impose 
a  nondiscriminatory  access  requirement 
on  building  owners  and  managers.^' 
NACO  also  states  that  "[Ijocal 
commimities  would  be  *   *   *  deprived 
of  a  revenue  stream  that  could  reduce 
local  tax  burdens  *   *   *  ."  -*  In  later 
filed  conunents,  NACO  reiterates  its 
concern  over  "the  impact  of  lost  right- 
of-way  and  tax  revenues  and  the  impact 
on  infrastructure  of  loss  of  management 
control  over  the  public  right  of  way."  ^^ 
Although  we  sought  comment  on  issues 
related  to  access  to  public  rights-of-way 
and  franchise  taxes  in  the  Competitive 
Networks  Notice  of  Inquiry,  we  take  no 
action  in  this  regard  today. 

9.  SBA  states  that  the  IRFA 
"inappropriately  excludes  small 
incumbent  LECs  bom  the  definition  of 
small  business,"  and  requests  that  the 
Commission  reconcile  its  definition  of 
small  incumbent  LEC  with  SBA's 
definition.3o  SBA  states  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.^i  In  the 


»'CA1  IRFA  Response  at  14-15  (filed  August  27, 
1999). 

^*  Competitive  Networks  First  Report  and  Order, 
at  paragraph  27. 

"In  Section  V.A.  of  the  Competitive  Networks 
FNPRM.  we  seek  comment  on  extending  the 
prohibition  on  exclusive  contracts  to  residential 
MTEs.  Issues  regarding  the  potential  impact  of  such 
an  action  on  small  entities,  including  community 
associations,  are  discussed  in  the  Competitive 
Networks  FNPRM  IRFA.  infm. 

"NACO  IRFA  Comments  at  3  (filed  Aug.  27, 
1999). 

"Competitive  Networks  FNPRM.  Section  V.A., 
supra. 

"  NACO  IRFA  Comments  at  3  (filed  Aug.  27, 
1999). 

"NACO  Comments  at  48  (filed  Oct.  12, 1999). 

50  SBA  Reply  Comments  at  3-4.  (filed  Sept.  10. 
1999). 

^'  Id.  at  4.  The  Small  Business  Act  contains  a 
definition  of  "small  business  concern,"  which  the 
RFA  incorporates  into  its  own  definition  of  "small 
business."  See  15  U.S.C.  632(a)  (Small  Business 
Act);  5  U.S.C.  601(3)  (RFA).  SBA  regulations 
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Competitive  Networks  NPRM  IRFA,  we 
determined  that,  for  the  purposes  of  the 
IRFA,  we  would  use  the  term  "small 
incumbent  LECs"  to  refer  to  incumbent 
LECs  that  might  be  defined  by  the  SBA 
as  small  business  concems,^^  and  would 
explicitiy  include  small  incumbent 
LECs  in  the  analysis.  In  this  present 
FRFA,  infm.  we  have  included  small 
incumbent  LECs  within  the  definition  of 
small  business. 

10.  SBA  and  RAA  separately  state  that 
the  IRFA  did  not  comply  with  the  RFA. 
NACO  concurs  with  RAA's  comments 
in  this  regard.  SBA  stales  that  "[tjhe 
Commission  does  not  adequately 
discuss  any  significant  economic  impact 
its  access  proposal  may  have  on  small 
business  nor  does  it  propose  sufficient 
alternatives  that  might  minimize  this 
impact,  as  is  required  by  the  RFA."  ^3 
The  Commission's  access  proposal 
included  two  key  elements:  (1)  A 
requirement  that  building  owners 
provide  reasonable  and 
nondiscriminatory  access  to  their 
premises;  and  (2)  a  requirement,  under 
Section  224  of  the  Act,  that  utilities 
provide  telecommunications  carriers 
access  to  their  poles,  ducts,  conducts, 
and  rights-of-way  within  buildings.  As 
noted  above,  we  are  deferring  to  the 
Competitive  Networks  FNPRM  the  issue 
of  whether  and,  if  so,  the  extent  to 
which,  the  Commission  should  impose 
a  nondiscriminatory  access  requirement 
on  building  owners.^*  With  respect  to 
the  proposed  implementation  of  Section 
224,  in  the  Competitive  Networks 
NPRM,  we  inquired: 

Whether  an  overly  broad  construction  of 
utility  ownership  or  control  would  impose 
unreasonable  burdens  on  building  owners, 
including  small  building  owners,  or 


interpret  "small  business  concern"  to  include  the 
concept  of  dominance  on  a  national  basis.  13  CFR 
121.102(b).  Since  1996,  out  of  an  abundance  of 
caution,  the  Commission  has  included  small 
incumbent  LECs  in  its  regulatory  flexibility 
analyses.  See,  e.g.,  Implementation  of  the  Local 
Competition  Provisions  of  the  Telecommunications 
Act  of  1996,  CC  Docket,  96-98,  First  Report  and 
Order.  11  FCC  Red  15499, 16144-45  (1996),  61  FR 
45476  (Aug.  29,  1996). 

'»  Competitive  Networks  NPRM  IRFA,  14  FtX 
Red  at  12726,  paragraph  8.  A  "small  business" 
under  the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard  {e.g.,  a 
telephone  communications  business  having  1,500 
or  fewer  employees),  and  "is  not  dominant  in  its 
field  of  operation."  5  U.S.C.  601(3). 

"SBA  Reply  Commente  at  4  (filed  Sept.  10, 
1999). 

"Competitive  Networks  FNPRM,  Section  V.A., 
supra.  In  the  Competitive  Networks  NPRM  IRFA, 
we  inquired  "whether  we  should  limit  the  scope  of 
any  building  owner  obligation  *  *  *  (and  noted) 
that  a  potential  rule  could  exempt  buildings  that 
housed  fewer  than  a  certain  number  of  tenants  or 
are  under  a  certain  size."  Competitive  Networks 
NPRM  IRFA,  14  FCC  Red  at  12733,  paragraph  31 . 

"Competitive  Networks  NPRM,  14  FCC  Red  at 
12697,  paragraph  47. 


compromise  their  ability  to  ensure  the  safe 
use  of  rights-of-way  or  conduit,  or  engender 
other  practical  difficulties.  3* 

11.  Aftiir  a  thorough  review  and 
analysis  of  the  comments  filed  on  our 
Section  224  proposal,  we  have 
determined  that  a  broad  definition  of 
utility  ownership  or  control  would  not 
best  serve  the  public  interest.  Rather,  in 
order  to  minimize  the  impact  of  our 
proposal  on  utilities  (and  the  buildings 
that  they  serve)  that  must  provide  access 
to  telecommunications  carriers  pursuant 
to  section  224,  we  find  that  "state  law 
determines  whether,  and  the  extent  to 
which,  utility  ownership  or  control  of  a 
right-of-way  exists  in  any  factual 
situation  within  the  meaning  of  section 
224."  ae  Tjie  Competitive  Networks  First 
Report  and  Order,  moreover,  in  no  way 
impairs  the  authority  under  state  law  of 
building  owners,  including  small 
building  owners,  to  exclude 
telecommunications  carriers  bom  their 
property.3^ 

12.  In  addition,  we  note  that  in  the 
Competitive  Networks  NPRM  IRFA  we 
discussed  certain  alternatives  that  might 
have  lessened  the  possible  economic 
input  on  small  entities.  We  stated: 

(Wjith  respect  to  our  Section  224  proposal, 
we  seek  comment  on  whether  an  overly 
broad  construction  of  utility  ownership  or 
control  would  impose  unreasonable  burdens 
on  building  owners,  including  small  building 
'  owners,  or  compromise  their  ability  to  ensure 
the  safe  use  of  rights-of-way  or  conduit,  or 
engender  other  practical  difficulties.  In 
addition,  with  respect  to  our  inquiry  into 
building  owner  obligations,  w'e  seek 
comment  on  whether  we  should  limit  the 
scope  of  any  building  owner  obligation  in 
order  to  avoid  imposing  unreasonable 
regulatory  burden  on  building  owners,  and 
we  suggest  that  a  potential  rule  could  exempt 
buildings  that  house  fewer  than  a  certain 
number  of  tenants  or  are  under  a  certain 
size. '8 

This  discussion  of  alternatives  included 
cross-references  to  the  text  of  the 
Competitive  Networks  NPRM,  to  assist 
the  reader.  We  note  that  the  final  rules 
that  we  adopt  here  will  benefit  small 
telecommunications  carriers  by 
fostering  facilities-based  competition. 
We  also  anticipate  that  our  final  rules 
will  benefit  small  building  owners  and 
their  tenants,  by  ensuring  that  utilities 
cannot  block  access  to  their  rights-of- 
way. 

13.  SBA  states  that,  while  we 
suggested  some  alternatives  to  assist 
small  entities  in  the  IRFA,  on  the  whole 
our  efforts  were  "inadequate."  SBA 


states  that  a  broader  analysis  was 
required,  directed  not  only  toward  the 
alternatives  described  in  the  above 
paragraph  but  also  toward  alternatives 
for  "small  LECs  and  the  many  other 
small  businesses  listed  in  the  IRFA."  ^^ 
We  find  that  we  have  met  the 
requirements  of  the  RFA.  We  chose 
reasonable  alternatives  to  discuss,  and 
did  not  discuss  alternatives  for  every 
affected  entity  where  it  would  not  have 
seemed  reasonable  or,  perhaps,  where  it 
simply  did  not  occur  to  us.  We  believe 
that  the  RFA  requires  a  good  faith  effort 
on  our  part,  but  it  does  not  require  a 
discussion  of  a  minimum  of  four 
alternatives  *°  for  each  of  the  possibly 
affected  entities.  As  noted  above,  we 
specifically  discussed  one  definitional 
issue  and  one  possible  exception,  to 
assist  small  entities.  We  also  sought 
comment  from  small  entities  on  other 
issues  throughout  the  Competitive 
Networks  NPRM  and  IRFA.  We 
appreciate  the  comments  supplied  by 
SBA  and  others  as  a  result,  and  have 
considered  them  in  the  Competitive 
Networks  First  Report  and  C^er  and 
this  IRFA. 

14.  Finally,  RAA  contends  that  the 
IRFA  provided  inadequate  notice  as  a 
matter  of  law.*i  We  note  that  the  IRFA 
was  sufficient  to  generate  comments 
from  representatives  of  the  small 
business  community  and  that  the  record 
demonstrates  that  the  IRFA  met  the 
objectives  of  the  RFA.  Delaying  issuance 
of  final  rules  at  this  time  would  not, 
therefore,  advance  those  objectives.  The 
IRFA  provided  sufficient  information  so 
that  the  public  could  react  to  the 
Commission's  proposal  in  the 
Competitive  Networks  NPRM  in  an 
informed  manner.  We  note  that, 
pursuant  to  the  Administrative 
Procedure  Act,*^  the  Commission  must 
provide  ample  opportunity  for  the 
public  to  comment  on  proposed  rules. 
In  this  proceeding,  the  Commission 
provided  a  37-day  filing  period  or  initial 
comments,  followed  by  a  21-day  period 
for  reply  comments.  The  public  thus 
had  nearly  two  months  to  provide 
comments.  In  addition,  numerous 
parties  filed  ex  parte  statements  with 
the  Commission  during  the  course  of  the 
13-month  period  after  the  formal 
comment  period  closed.  More  than  1000 
comments  and  other  submissions  were 
filed  in  this  proceeding.  Many  of  the 
commenters,  including  small 
businesses,  enthusiastically  endorsed 


"Competitive  Networks  First.  Report  an  Order,  at 
paragraph  87. 

3 'See  id. 

"Competitive  Networks  NPRM  IRFA,  14  FCC, 
Red  at  12733,  paragraph  31  (internal  citations 
omitted). 


^"SBA  Reply  CommenU  at  2. 
«0SeeJd.  atS.  - 

«>  RAA  Joint  Regulatory  Flexibility  Act 
Comments  at  3-5. 
•"SeeSU.S.C.  553. 
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the  proposals  in  the  Competitive 
Networks  NPRM. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  the 
Rules  Will  Apply 

15.  The  RFA  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities."  *^  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental 
jiirisdiction."'*'*  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.*^  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).*^  For  many  of 
the  entities  described  below,  we  utilize 
SBA  definitions  of  small  business 
categories,  which  are  based  on  Standard 
Industrial  Classification  ("SIC")  codes. 

16.  We  have  included  small 
inciimbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."*^ 
The  SBA  contends  that,  for  RFA 
purposes,  small  incmnbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.*"  We  have 


"  5  U.S.C  605(b). 

♦•5U.S.Ce01(6). 

*^  S  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  Act,  15  U.S.C  632).  Pursuant  to  5  U.S.C 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Feiieral  Rdgiater.  ' 

«e Small  Business  Act,  IS  U.S.C  632. 

••'5  U.S.C  601(3). 

**  SBA  Reply  Qimments  at  3-4.  See  also  Letter 
from  Jere  W.  Glover,  Chief  Counsel  for  Advocacy, 
SBA.  to  William  E.  Kennard.  Chairman.  FCC  (May 
27, 1999).  The  Small  Business  Act  qontains  a 
definition  of  "small  business  concern,"  which  the 
RFA  incorporates  into  its  own  definition  of  "small 
business."  See  15  U.S.C  632(a)  (Small  Business 
Act);  5  U.S.C  601(3)  (RFA).  SBA  regulaUons 
interpret  "small  business  concern"  to  include  the 
concept  of  dominance  on  a  national  basis.  13  CFR 
121.102(b).  Since  1996.  out  of  an  abundance  of 


therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

17.  This  Competitive  Networks  First 
Report  and  Order  adopts  requirements 
that  affect  local  exchange  carriers  and 
other  utilities,  building  owners  and 
managers,  neighborhood  associations, 
small  governmental  jurisdictions,  cable 
operators,  satellite  providers,  and 
wireless  communications  providers,  as 
discussed  below. 

a.  Local  Exchange  Carriers 

18.  The  legal  interpretation  of  section 
224  set  forth  today,  and  the  rule  changes 
adopted  today  regarding  exclusive 
contracts,  demarcation  point,  and  an 
extension  of  the  OTARD  rule  will  affect 
small  LECs.  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  for 
small  providers  of  local  exchange 
services.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.*"  The  SBA  has  defined 
establishments  engaged  in  providing 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1,500 
employees.^"  According  to  recent 
Telecommunications  Industry  Revenue 
data,  1 ,348  incumbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.^*  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
LECs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  fewer  than  1,348  providers  of  local 
exchange  service  are  small  entities  or 
small  incumbent  LECs  that  may  be 
affected  by  the  rules  and  policies 
adopted  today. 


caution,  the  Commission  has  included  small 
incumbent  LECs  in  its  regulatory  flexibility 
analyses.  See,  e.g..  Implementation  of  the  Local 
Competition  Provisions  of  the  Telecommunications 
Act  of  1996.  CC  Docket,  96-98,  First  Report  and 
Order.  11  FCC  Red  15499,  16144-45  (1996).  61  FR 
45476  (Aug.  29,  1996). 

♦•See  13  CFR  121.201,  SIC  Code  4813. 

»oi3  CFR  121.201.  See  Executive  Office  of  the 
President,  Office  of  Management  and  Budget, 
Standard  Industrial  Classification  Manual  (1967) 
(1987  SIC  Manual). 

"  FOC,  Common  Carrier  Bureau.  Industry 
Analysis  Division,  Trends  in  Telephone  Service, 
Table  19.3  (March  2000) 


b.  Other  UtiUties 

19.  The  legal  interpretation  of  section 
224  set  forth  today  will  affect  utilities 
other  than  LECs.  Section  224  defines  a 
"utility"  as  "any  person  who  is  a  local 
exchange  carrier  or  an  electric,  gas, 
water,  steam,  or  other  public  utility,  and 
who  owns  or  controls  poles,  ducts, 
conduits,  or  rights-of-way  used,  in 
whole  or  in  part,  for  any  wire 
communications.  Such  term  does  not 
include  any  railroad,  any  person  who  is 
cooperatively  organized,  or  any  person 
owned  by  the  Federal  Ciovernment  or 
any  state."  The  Commission  anticipates 
that,  to  the  extent  its  legal  interpretation 
of  Section  224  affects  non-LEC  utilities, 
the  effect  would  be  concentrated  on 
electric  utilities. 

(1)  Electric  Utilities  (SIC  4911,  4931 
and  4939).  20.  Electric  Services  (SIC 
4911).  The  SBA  has  developed  a 
definition  for  small  electric  utility 
firms.^^  The  Census  Bureau  reports  that 
a  total  of  1,379  electric  utilities  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA,  a  small 
electric  utility  is  an  entity  whose  gross 
revenues  do  not  exceed  five  million 
dollars.  S3  7}ie  Census  Bureau  reports 
that  447  of  the  1,379  firms  Usted  had 
total  revenues  below  five  million  dollars 
in  1992.** 

21.  Electric  and  Other  Services 
Combined  (SIC  4931).  The  SBA  has 
classified  this  entity  as  a  utility  whose 
business  is  less  than  95%  electric  in 
combination  with  some  other  type  of 
service.**  The  Census  Bureau  reports 
that  a  total  of  135  such  firms  were  in 
operation  for  at  least  pne  year  at  the  end 
of  1992.  The  SBA's  definition  of  a  sma|i 
electric  and  other  services  combined 
utUity  is  a  firm  whose  gross  revenues  do 
not  exceed  five  million  dollars.*^  The 
Census  Bureau  reported  that  45  of  the 
135  firms  listed  had  total  revenues 
below  five  million' dollars  in  1992.*' 

22.  Combination  Utilities,  Not 
Elsewhere  Classified  (SIC  4939).  The 
SBA  defines  this  type  of  utility  as 
providing  a  combination  of  electric,  gas, 
and  other  services  that  are  not  otherwise 
classified.**  The  Census  Bureau  reports 
that  a  total  of  79  such  utilities  were  in 
operation  for  at  least  one  year  at  the  end 


"  1987  SIC  Manual. 

"53  13  CFR  121.201. 

"U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  1992  Economic  Census  Industry  and 
Enterprise  Receipts  Size  Report,  Table  2D  (Bureau 
of  Census  data  under  contract  to  the  Office  of 
Advocacy  of  the  SBA)  (1992  Economic  Census 
Industry  and  Enterprise  Receipts  Size  Report). 

"  1987  SIC  Manual. 

»•  13  CFR  121.201. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

»•  1987  SIC  Manual. 
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of  1992.  According  to  SBA's  definition, 
a  small  combination  utility  is  a  firm 
whose  gross  revenues  do  not  exceed  five 
million  dollars.***  The  Census  Bureau 
reported  that  63  of  the  79  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992.60 

(2)  Gas  Production  and  Distribution 
(SIC  4922,  4923.  4924.  4925  and  4932). 
23.  Natural  Gas  Transmission  (SIC 
4922).  The  SBA's  definition  of  a  natural 
gas  transmitter  is  an  entity  that  is 
engaged  in  the  transmission  and  storage 
of  natural  gas.**'  The  Census  Bureau 
reports  that  a  total  of  144  such  firms 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  According  to  SBA's 
definition,  a  small  natural  gas 
transmitter  is  an  entity  whose  gross 
revenues  do  not  exceed  five  million 
dollars. 62  The  Census  Bureau  reported 
that  70  of  the  144  firms  listed  had  total 
revenues  below  five  million  dollars  in 
1992.63 

24.  Natural  Gas  Transmission  and 
Distribution  (SIC  4923).  The  SBA  has 
classified  this  type  of  entity  as  a  utility 
that  transmits  and  distributes  natuiral 
gas  for  sale.6*  The  Census  Bureau 
reports  that  a  total  of  126  such  entities 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  The  SBA's  definition 
of  a  small  natural  gas  transmitter  and 
distributor  is  a  firm  whose  gross 
revenues  do  not  exceed  five  million 
dollars.6*  The  Census  Bureau  reported 
that  43  of  the  126  firms  listed  had  total 
revenues  below  five  million  dollars  in 
1992.66 

25.  Natural  Gas  Distribution  (SIC 
4924).  The  SBA  defines  a  natural  gas 
distributor  as  an  entity  that  distributes 
natural  gas  for  sale.67  The  Census 
Bureau  reports  that  a  total  of  478  such 
firms  were  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to  the 
SBA,  a  small  natural  gas  distributor  is 
an  entity  whose  gross  revenues  do  not 
exceed  five  million  dollars. 68  The 
Census  Bureau  reported  that  267  of  the 
478  firms  listed  had  total  revenues 
below  five  million  dollars  in  1992.6^ 

26.  Mixed,  Manufactured,  or  Liquefied 
Petroleum  Gas  Production  and/or 
Distribution  (SIC  4925).  The  SBA  has 


»»13  CFR  121.201. 

^1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

•>  1987  SIC  Manual. 

"13  CFR  121.201. 

■3 1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  20. 

*•  1987  SIC  Manual. 

"65  13  CFR  121.201. 

"^  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

»' 1987  SIC  Manual. 

•"13  CFR  121.201. 

'^  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 


classified  this  type  of  entity  as  a  utility 
that  ebgages  in  the  manufacturing  and/ 
or  distribution  of  the  sale  of  gas.  ^"  These 
mixtures  may  include  natural  gas.  The 
Census  Bureau  reports  that  a  total  of  43 
such  firms  were  in  operation  for  at  least 
one  year  at  the  end  of  1992.  The  SBA's 
definition  of  a  small  mixed, 
manufactured  or  liquefied  petroleum 
gas  producer  or  distributor  is  a  firm 
whose  gross  revenues  do  not  exceed  five 
million  dollars. ''  The  (Densus  Bureau 
reported  that  31  of  the  43  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992.^2 

27.  Gas  and  Other  Services  Combined 
(SIC  4932).  The  SBA  has  classified  this 
entity  as  a  gas  company  whose  business 
is  less  than  95%  gas,  in  combination 
with  other  services. ^^  Tjjg  Census 
Bureau  reports  that  a  total  of  43  such 
firms  were  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to  the 
SBA,  a  small  gas  and  other  services 
combined  utility  is  a  firm  whose  gross 
revenues  do  not  exceed  five  million 
dollars.'*  The  Census  Bureau  reported 
that  24  of  the  43  firms  listed  had  total 
revenues  below  five  million  dollars  in 
1992.'* 

(3)  Water  Supply  (SIC  4941). 

28.  The  SBA  defines  a  water  utility  as 
a  firm  who  distributes  and  sells  water 
for  domestic,  commercial  and  industrial 
use.'6  The  Census  Bureau  reports  that  a 
total  of  3,169  water  utilities  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  water  utility  is  a  firm  whose 
gross  revenues  do  not  exceed  five 
million  dollars."  The  Census  Bureau 
reported  that  3,065  of  the  3,169  firms 
listed  had  total  revenues  below  five 
million  dollars  in  1992.'6 

(4)  Sanitary  Systems  (SIC  4952.  4953 
&■  4959). 

29.  Sewerage  Systems  (SIC  4952).  The 
SBA  defines  a  sewage  firm  as  a  utility 
whose  business  is  the  collection  and 
disposal  of  waste  using  sewage 
systems.'^  The  Census  Bureau  reports 
that  a  total  of  410  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  sewerage  system  is  a  firm  whose 
gross  revenues  did  not  exceed  five 


'0  1987  SIC  Manual. 

"13  CFR  121.201. 

'2 1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

'3 1987  SIC  Manual. 

"13  CFR  121.201. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

'•1987  SIC  Manual. 

''13  CFR  121.201. 

'•  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

.'» 1987  SIC  Manual. 


million  dollars.^o  The  Census  Bureau 
reported  that  369  of  the  410  firms  listed 
had  total  revenues  below  five  million 
dollars  in  1992.8' 

30.  Refuse  Systems  (SIC  4953).  The 
SBA  defines  a  firm  in  the  business  of 
refuse  as  an  establishment  whose 
business  is  the  collection  and  disposal 
of  refuse  "by  processing  or  destruction 
or  in  the  operation  of  incinerators,  waste 
treatment  plants,  landfills,  or  other  sites 
for  disposal  of  such  materials.  "8^  The 
(Densus  Bureau  reports  that  a  total  of 
2,287  such  firms  were  in  operation  for 
at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
refuse  system  is  a  firm  whose  gross 
revenues  do  not  exceed  six  million 
dollars.83  The  Census  Bureau  reported 
that  1,908  of  the  2,287  firms  listed  had 
total  revenues  below  six  million  dollars 
in  1992.8* 

31.  Sanitary  Services,  Not  Elsewhere 
Classified  (SIC  4959).  The  SBA  defines 
these  firms  as  engaged  in  sanitary 
services, 85  The  (Densus  Bureau  reports 
that  a  total  of  1,214  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  sanitary  service  firm's  gross 
revenues  do  not  exceed  five  million 
dollars. 86  The  Census  Bureau  reported 
that  1,173  of  the  1,214  firms  Usted  had 
total  revenues  below  five  million  dollars 
in  1992.8' 

(5)  Steam  and  Air  Conditioning 
Supply  (SIC  4961).  32.  The  SBA  defines 
a  steam  and  air  conditioning  supply 
utility  as  a  firm  who  produces  and/or 
sells  steam  and  heated  or  cooled  air.** 
The  Census  Bureau  reports  that  a  total 
of  55  such  firms  were  in  operation  for 
at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  steam 
and  air  conditioning  supply  utility  is  a 
firm  whose  gross  revenues  do  not 
exceed  nine  million  dollars.*^  The 
Census  Bureau  reported  that  30  of  the 
55  firms  listed  had  total  revenues  below 
nine  million  dollars  in  1992."° 

(6)  Irrigation  Systems  (SIC  4971).  33. 
The  SBA  defines  irrigation  systems  as 
firms  who  operate  water  supply  systems 


oo  13  CFR  121.201. 

"'  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

«2 1987  SIC  Manual. 

"13  CFR  121.201. 

^  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D. 

»'  1987  SIC  Manual. 

■«  13  CFR  121.201. 

"'  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D. 

» 1987  SIC  Manual. 

•■13  CFR  121.201. 

*>  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  20. 
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for  the  purpose  of  irrigation.^^  The 
Census  Bureau  reports  that  a  total  of  297 
firms  were  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to 
SBA's  definition,  a  small  irrigation 
service  is  a  firm  whose  gross  revenues 
do  not  exceed  five  million  dollars. ^^  The 
Census  Bureau  reported  that  286  of  the 
297  firms  listed  had  total  revenues 
below  five  million  dollars  in  1992.^^ 

c.  Building  Owners  and  Managers 

34.  The  rule  changes  adopted  today 
will  affect  multiple  dwelling  unit 
operators  and  real  estate  agents  and 
managers. 

(1)  Multiple  Dwelling  Unit  Operators 
(SIC  6512.  SIC  6513.  SIC  6514). 

35.  The  SBA  has  developed 
definitions  of  small  entities  for 
operators  of  nonresidential  buildings, 
apartment  buildings,  and  dwellings 
other  than  apartment  bwldings,  which 
include  all  such  companies  generating 
$5  million  or  less  in  revenue  annually.^ 
According  to  the  Census  Bureau,  there 
were  26,960  operators  of  nonresidential 
buildings  generating  less  than  $5 
million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.'^  Also  according  to  the  Census 
Bureau,  there  were  39,903  operators  of 
apartment  dwellings  generating  less 
than  $5  million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.^  The  Census  Bureau  provides 
no  separate  data  regarding  operators  of 
dwellings  other  than  apartment 
buildings,  and  we  are  luiable  at  this 
time  to  estimate  the  number  of  such 
operators  that  would  qualify  as  small 
entities. 

(2)  Real  Estate  Agents  and  Managers 
(SIC  6531). 

36.  The  SBA  defines  real  estate  agents 
and  managers  as  establishments 
primarily  engaged  in  renting,  buying, 
selling,  managing,  and  appraising  real 
estate  for  others. ^^  According  to  SBA's 
definition,  a  small  real  estate  agent  or 
manager  is  a  firm  whose  revenues  do 
not  exceed  1.5  miUion  dollars.^ 


«» 1987  SIC  Manual. 

« 13  CFR  121.201. 

•=■  1992  Economic  Census  Industry  and  Enterprise 
■Receipts  Size  Report,  Table  2D. 

•«  13  CFR  121.601  (SIC  6512,  SIC  6513.  SIC  6514). 

"*  1992  Economic  Census  of  Financial,  Insurance 
and  Real  Estate  Industries,  Establishment  and  Firm 
Size  Report,  Table  4,  SIC  6512  (U.S.  Bureau  of  the 
Census  data  under  contract  to  the  Office  of 
Advocacy  of  the  U.S.  Small  Business 
Administration)  (1992  Economic  Census  of 
Financial.  Insurance  and  Real  Estate  Industries, 
Establishment  and  Firm  Size  Report). 

*"  1992  Economic  Census  of  Financial,  Insurance 
and  Real  Estate  Industries.  Establishment  and  Firm 
Size  Report,  Table  4.  SIC  6513. 

•'  19S7  SIC  Manual. 

•"13  CFR  121.201. 


d.  Neighborhood  Associations 

37.  The  extension  of  the  OTARD  rules 
adopted  today  will  afi^ect  neighborhood 
associations.  The  Regulatory  Flexibility 
Act  defines  "small  organization"  as 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  ^  This 
definition  includes  homeowner  and 
condominium  associations  that  operate 
as  not-for-profit  organizations.  The 
Community  Associations  Institute 
estimates  that  there  are  205,000  such 
associations,  i** 

e.  Municipalities 

38.  The  extension  of  the  OTARD  rules 
adopted  today  will  affect  neighborhood 
associations.  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of  *   *   *  districts,  with  a 
population  of  less  than  50,000."  ^°^  As 
of  1992,  there  were  approximately 
85,006  governmental  entities  in  the 
United  States.^^^  jYus  number  includes 
such  entities  as  states,  coimties,  cities, 
utility  districts  and  school  districts.  Of 
the  85,006  governmental  entities,  38,978 
are  counties,  cities  and  towns.  The 
remainder  are  primarily  utility  districts, 
school  districts,  and  states.  Qf  the 
38,978  counties,  cities  and  towns, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.^''3  t^q  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,606  (96%)  are  small 
entities. 

f.  Cable  Services  or  Systems 

39.  The  SBA  has  developed  a 
definition  of  smaU  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  revenue 
annually.^°^This  definition  includes 
cable  systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau  data  from  1992,  there 
were  1,788  total  cable  and  other  pay 
television  services  and  1,423  had  less 
than  $11  million  in  revenue.^"^ 


40.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  purposes  of  rate 
regulation.  Under  the  Commission's 
ndes,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.!"*  Based  on  our  most  recent 
information,  we  estimate  that  there  were 

'  1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.1°^  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequendy,  we 
estimate  that  there  are  fewer  than  1 ,439 
small  entity  cable  system  operators. 

41.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable  ^ 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  ^d  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  io«  The  Commission  has 
determined  that  there  are  66,690,000 
subscribers  in  the  United  States. 
Therefore,  we  foimd  that  an  operator 
serving  fewer  than  666,900  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.!"^  Based  on  available 
data,  we  find  that  the  number  of  cable 
operators  serving  666,900  subscribers  or 
less  totals  1,450.^'"  We  do  not  request 
nor  do  we  collect  information 
concerning  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,^!^  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cable  system 
operators  that  would  qualify  as  small 


"See5U.S.C.  601(4). 

"»CA1  IRFA  Response  at  5  (filed  Aug.  27, 1999). 

""  5  U.S.C  601(5). 

""U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  "1992  Census  of  Govenmients." 

"»/d. 

>«  13  CFR  121.201.  SIC  code  4841. 

">^  1992  Economic  Census  Industry  utd 
Enterprise  Receipts  Size  Report.  Table  2D.  SIC  code 
4841  (U.S.  Bureau  of  the  Census  data  under  contract 


to  the  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

'«>47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  SlOO  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation, 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  7393  (1995),  60  FR 
10534  (Feb.  27, 1995). 

>07 Paul  Kagan  Associates,  Inc..  Cable  TV 
Investor,  Feb.  29, 1996  (based  on  figures  for  Dec. 
30, 1995). 

'08  47  U.S.C.  543(m)(2). 

'»«47  CFR  76.1403(b). 

""Paul  Kagan  Associates,  Inc.,  Cable  TV 
Investor,  Feb.  29,  1996  (based  on  figures  for  Dec. 
30,  1995). 

'"  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
Section  76.1403(b)  of  the  Commission's  Rules,  See 
47  CFR  76.1403(d). 
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cable  operators  under  the  definition  in 
the  Communications  Act. 

g.  International  Services 

42.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  licensees  in  the 
international  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  under  the  SBA 
rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified 
(NEC).!!2  This  definition  provides  that  a 
small  entity  is  expressed  as  one  with 
$11.0  miUion  or  less  in  annual 
receipts.  "3  According  to  the  Census 
Bureau,  there  were  a  total  of  848 
communications  services  providers, 
NEC,  in  operation  in  1992,  and  a  total 
of  775  had  annual  receipts  of  less  than 
$9,999  million.""  The  Census  report 
does  not  provide  more  precise  data. 

43.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
20  international  broadcast  station 
licensees.  We  do  not  request  or  collect 
aimual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of 
international  broadcast  licensees  that 
woiUd  constitute  a  small  business  imder 
the  SBA  definition.  However,  the 
Commission  estimates  that  only  six 
international  broadcast  stations  are 
subject  to  regulatory  fee  payments. 

44.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  are 
3  licensees  in  this  service  subject  to 
payment  of  regulatory  fees.  We  do  not 
request  or  collect  annual  revenue 
information,  and  thus  are  tinable  to 
estimate  the  number  of  international 
broadcast  licensees  that  would 
constitute  a  small  business  tinder  the 
SBA  definition. 

45.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  There  are  approximately 
2,679  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Transmit/Receive  Earth  Stations.  We  do 
not  request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  the  earth 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

46.  Fixed  Satellite  Small  Transmit/ 
Receive  Earth  Stations.  There  are 
approximately  2,679  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  We  do  not  request  or 
collect  annual  revenue  information,  and 


'"An  exception  is  the  Direct  Broadcast  Satellite 
(DBS)  Service,  infra. 

>"  13  CFR  120.121,  SIC  code  4899. 

■"  1992  Economic  Census  Industry  and 
Enterprise  Receipts  Size  Report,  Table  2D,  SIC  code 
4899  (U.S.  Bureau  of  the  Census  data  under  contract 
to  the  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 


thus  are  unable  to  estimate  the  number 
of  fixed  satellite  transmit/receive  earth 
stations  that  would  constitute  a  small 
business  imder  the  SBA  definition. 

47.  Mobile  Satellite  Earth  Stations. 
There  are  11  licensees.  We  do  not 
request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  mobile  satelUte 
earth  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

48.  Radio  Determination  Satellite 
Earth  Stations.  There  are  foiu-  licensees. 
We  do  not  request  or  collect  annual 
revenue  information,  and  thus  are 
imable  to  estimate  the  niunber  of  radio 
determination  satellite  earth  stations 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

49.  Direct  Broadcast  Satellites. 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Pay  Television  Services. ""^  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  milfion  or  less  in  annual 
receipts.!'*  ^s  of  December  1996,  there 
were  eight  DBS  licensees.  However,  the 
Commission  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
luiable  to  ascertain  the  number  of  small 
DBS  licensees  that  would  be  impacted 
by  these  proposed  rules.  Although  DBS 
service  requires  a  great  investment  of 
capital  for  operation,  there  are  several 
new  entrants  in  this  field  that  may  not 
yet  have  generated  $11  milhon  in 
annual  receipts,  and  therefore  may  be 
categorized  as  small  businesses,  if 
independently  owned  and  operated. 

50.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
These  stations  operate  on  a  primary 
basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  The  Commission  has 
processed  377  applications.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  imable  to 
estimate  the  number  of  VSAT  systems 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

h.  Multipoint  Distribution  Service 
(MDS) 

51.  MDS  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office, 
similar  to  that  provided  by  cable 
television  systems."^  In  connection 


with  the  1996  MDS  auction,  the 
Commission  defined  small  businesses  as 
entities  that  had  annual  average  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $40  million.!'*  This 
definition  of  a  small  entity  in  the 
context  of  MDS  auctions  has  been 
approved  by  the  SBA.' !**  These  stations 
were  Ucensed  prior  to  implementation 
of  Section  309(j)  of  the  Commimications 
Act  of  1934,  as  amended.' 2"  Licenses  for 
new  MDS  facilities  are  now  awarded  to 
auction  winners  in  Basic  Trading  Areas 
(BTAs)  and  BTA-Uke  areas'^'  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  meet  the  definition 
of  a  small  business.  There  are  2.050 
MDS  stations  currently  licensed.  Thus, 
we  conclude  that  there  are  1 ,634  MDS 
providers  that  are  small  businesses  as 
deemed  by  the  SBA  and  the 
Commission's  auction  rules. 

i.  Wireless  Services 

52.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  $40  million  or 
less  in  the  three  previous  calendar 
years. ''2  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years. '^^  "These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 


"5  13  CFR  120.121.  SIC  code  4841. 
"•'13  CFR  121.201,  SIC  code  4841. 
"'For  purposes  of  this  item,  MDS  includes  both 
the  single  channel  Multipoint  Distribution  Service 


(MDS)  and  the  Multichannel  Multipoint 
Distribution  Service  (MMDS). 

"«47  CFR  1.2110  (a)(1). 

"^Amendment  of  parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Prxx:edures  in  the  Multipoint  Distribi-tion  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  10 
FCC  Red  9589  (1995),  60  FR  36524  (Jul.  17.  1995). 

"047  U.S.C.  309(j). 

">  Id.  A  Basic  Trading  Area  (BTA)  is  the 
geographic  area  by  which  the  Multipoint 
Distribution  Service  is  licensed.  See  Rand  McNally 
1992  Commercial  Atlas  and  Marketing  Guide.  123rd 
Edition,  pp.  36-39. 

"2  See  Amendment  of  parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  WT  Docket  No.  96-59;  Amendment 
of  the  Commission's  Cellular/PCS  Cross-Ownership 
Rule,  GN  Docket  90-314,  Report  and  Order.  1 1  POC 
Red  7824.  7850-52,  paragraphs  57-60  (1996)  (Cnws 
Ownership  Report  S-  Order):  see  also  47  CFR 
24.720(b). 

">Cross  Ownership  Report  ft  Order.  11  FCC  Red 
at  7852.  paragraph  60. 
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approved  by  the  SBA.i2«  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40  percent 
of  the  1,479  licenses  for  Blocks  D,  E,  and 
F.'25  Based  on  this  infonnation,  we 
conclude  that  the  niunber  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  quahfying  bidders  in  the  D,  E,  and  F 
blocks,  for  a  total  of  183  small  entity 
PCS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 
53.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  Ucensees.  Therefore,  the 
applicable  definition  of  a  small  entity  is 
the  definition  luider  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500 
persons.  126  According  to  the  Biueau  of 
the  Census,  only  twelve  radiotelephone 
firms  finm  a  total  of  1,178  such  firms 
that  operated  during  1992  had  1,000  or 
more  employees. '2^  Therefore,  even  if 
all  twelve  of  these  firms  were  cellxUar 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  luider  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  celliilar  licenses; 
however,  a  cellular  hcensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Trends  in  Telephone 
Service  data,  808  carriers  reported  that 
they  were  engaged  in  the  provision  of 
either  cellular  service.  Personal 
Communications  Service  (PCS),  or 
Specialized  Mobile  Radio  Telephone 
(SMR)  service,  which  are  placed 
together  in  the  data.'^"  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1 ,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  808  or  fewer  small  cellular 
service  carriers  that  may  be  affected  by 


"*  See,  e.g..  Implementation  of  Section  309(i)  of 
the  Communications  Act — Competitive  Bidding,  PP 
Docket  No.  93-253,  Fifth  Report  and  Order,  9  FCC 
Red  5532,  5581-84,  paragraphs  114-20  (1994). 

"*  FCC  tievis.  Broadband  PCS,  D.  E  and  F  Block 
Auction  Closes,  No.  71744  (rel.  Jan.  14. 1997). 

>»•  13  CFR  121.201 .  SIC  code  4812. 

^"  1992  Census,  Series  UC92-S-1 ,  at  Table  5.  SIC 
code  4812. 

'"  FCC.  Common  Carrier  Bureau.  Industry 
Analysis  Division,  Trends  in  Telephone  Service, 
Table  19.3  (March  2000). 


any  regulations  adopted  piusuant  to  this 
proceeding. 

54.  Fixed  Microwave  Services: 
Microwave  services  include  common 
carrier. '2'  private-operational  fixed,i3o 
and  broadcast  auxiliary  radio 
services.  131  At  present,  there  are 
approximately  22,015  common  carrier 
fixed  licensees  and  61,670  private 
operational-fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  IRFA,  we 
will  utilize  the  SBA's  definition 
appUcable  to  radiotelephone 
companies — i.e.,  an  entity  with  no  more 
than  1,500  persons,  i^^  We  estimate,  for 
this  purpose,  that  all  of  the  Fixed 
Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would 
qualify  as  small  entities  under  the  SBA 
definition  for  radiotelephone 
companies. 

55.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service,  i^^  ^ 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).i*»  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons."*  There  are 
approximately  1 ,000  licensees  in  the 
Rural  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 


'"47  CFR  101  etseq.  (formerly,  part  21  of  the 
Commission's  Rules). 

'"Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

"'  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  Rules.  See 
47  CFR  74  et  seq.  Available  to  licensees  of  broadcast 
stations  and  to  broadcast  and  cable  network 
entities,  broadcast  auxiliary  microwave  stations  are 
used  for  relaying  broadcast  television  signals  from 
the  studio  to  the  transmitter,  or  between  two  points 
such  as  a  main  studio  and  an  auxiliary  studio.  The 
service  also  includes  mobile  TV  pickups,  which 
relay  signals  bom  a  remote  location  back  to  the 
studio. 

'"  13  CFR  121.201.  SIC  4812. 

*"  The  service  is  defined  in  section  22.99  of  the 
Commission's  Rules,  47  CFR  22.99. 

>M  BETRS  is  defined  in  sections  22.757  and 
22.759  of  the  Commission's  Rules,  47  CFR  22.757 
and  22.759. 

'» 13  CFR  121.201,  SIC  code  4812. 


D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

56.  The  Competitive  Networks  First 
Report  and  Order  requires  incumbent 
LECs  to  respond  promptly  to  requests  by 
building  owners  to  identify  the  location 
of  the  demarcation  point.  The 
Competitive  Networks  First  Report  and 
Order  holds  that  if  an  incumbent  LEC 
fails  to  produce  this  information  within 
ten  business  days  of  the  request,  the 
premises  owner  may  presume  the 
demarcation  point  to  be  located  at  the 
minimum  point  of  entry  (MP0E)."6  The 
Competitive  Networks  First  Report  and 
Order  further  requires  that  where  LECs 
do  not  establish  a  practice  of  placing  the 
demarcation  point  at  the  MPOE,  they 
fully  inform  building  owners,  at  the 
time  of  installation,  of  their  options 
regarding  placement. 

57.  The  Competitive  Networks  First 
Report  and  Order  holds  that  in  order  to 
further  competition,  a  request  by  a 
property  owner  to  relocate  the 
demarcation  point  to  the  MPOE  must  be 
addressed  by  an  incumbent  LEC  in  a 
reasonably  timely  and  fair  manner,  so  as 
not  to  unduly  delay  or  hinder 
competitive  LEC  access.  The 
Competitive  Networks  First  Report  and 
Order  therefore  directs  incumbent  LECs 
to  conclude  negotiations  with 
requesting  building  owners  within  45 
days  of  such  a  request. 

58.  In  addition,  the  Competitive 
Networks  First  Report  and  Order 
requires,  as  a  condition  of  invoking 
protection  imder  the  OTARD  rule  bom 
government,  landlord  and  association 
restrictions,  that  licensees  ensure  that 
subscriber  antennas  be  labeled  to  give 
notice  of  potential  radiofrequency  safety 
hazards  of  antennas  used  for  fixed 
wireless  transmissions.  Labeling 
information  should  include  minimum 
separation  distances  required  between 
users  and  radiating  antennas  to  meet  the 
Commission's  radiofrequency  exposure 
guidelines.  Labels  should  also  include 
reference  to  the  Commission's 
applicable  radiofrequency  exposiu'e 
guidelines.  In  addition,  the  instruction 
manuals  and  other  information 
accompanying  subscriber  transceivers 
shoidd  include  a  full  explanation  of  the 
labels,  as  well  as  a  reference  to  the 
applicable  Commission  radiofrequency 
exposure  giudelines. 


'^"The  minimum  point  of  entry  is  defined  as 
"either  the  closest  practicable  point  to  where  the 
wiring  crosses  a  property  line  or  the  closest 
practicable  point  to  where  the  wiring  enters  a 
multiunit  building  or  buildings."  47  CFR  68.3 
(definition  of  demarcation  point). 
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E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered. 

59.  The  rule  changes  adopted  in  this 
Competitive  Networks  First  Report  and 
Order  are  intended  to  promote 
competition  in  local  commvmications 
markets  by  implementing  measures  to 
ensure  that  competing 
telecommunications  providers  are  able 
to  provide  services  to  customers  in 
MTEs.  The  actions  taken  today  will 
benefit  consumers,  telecommimications 
carriers,  and  building  owners,  including 
small  entities. 

60.  In  the  Competitive  Networks 
NPRM,  we  sought  comment  on  seven 
proposals:  (1)  The  tentative  conclusion 
that,  to  the  extent  that  LECs  or  other 
utilities  own  or  control  rooftop  and 
other  rights-of-way  or  riser  conduit  in 
MTEs,  section  224  of  the  Act"^  requires 
that  they  permit  competing  providers 
access  to  such  rights-of-way  or  conduit 
under  just,  reasonable  and 
nondiscriminatory  rates,  terms,  and 
conditions;  (2)  whether  we  should 
require  incumbent  LECs  to  make 
available  to  any  requesting 
telecommunications  carrier  unbimdled 
access  to  riser  cable  and  wiring  that  they 
control  within  MTEs,  subject  to  the 
Commission's  future  interpretation  of 
the  "necessary"  and  "impair"  standards 
of  section  251  of  the  Act;'38  (3)  whether 
we  should  require  building  owners,  who 
allow  access  to  their  premises  to  any 
telecommunications  provider,  to  make 
comparable  access  available  to  all  such 
providers  on  a  nondiscriminatory  basis; 
(4)  whether  we  should  forbid 
telecommunications  service  providers, 
under  some  or  all  circumstances,  from 
entering  into  exclusive  contracts  with 
building  owners,  and  abrogate  any 
existing  exclusive  contracts  between 
these  parties;  (5)  whether  we  should 
modify  our  rules  governing 
determination  of  the  demarcation  point 
between  facilities  controlled  by  the 
telephone  company  and  by  the 
landowner  on  multiple  unit  premises; 
(6)  whether  the  rules  governing  access 
to  cable  home  wiring  for  multichannel 
video  program  distribution  should  be 
extended  to  benefit  providers  of 
telecommunications  services;  and  (7) 
whether  we  should  adopt  rules  similar 
to  those  adopted  in  the  video  context 
under  section  207  of  the  1996  Act 
protecting  the  ability  to  place  antennas 
to  transmit  and  receive 
telecommunications  signals  and  other 
signals  that  are  not  covered  under 
section  207.  After  careful  review  and 


analysis  of  the  voluminous  record 
developed  in  response  to  the 
Competitive  Networks  NPRM,  we  take 
action  on  four  proposals  today. 

61.  First,  we  pronibit 
telecommunications  service  providers 
from  entering  into  exclusive  contracts  to 
serve  commercial  buildings.  In  the 
Competitive  Networks  NPRM,  we 
solicited  comment  on  this  proposal  as 
an  alternative  to  our  proposal  to  require 
building  owners  to  provide 
nondiscriminatory  access  to  their 
premises  to  telecommunications 
providers.  13^  As  noted  above,  we 
received  comment  opposed  to  this 
second  alternative.  We  have  not  adopted 
the  latter  proposal  in  the  Competitive 
Networks  First  Report  and  Order; 
however,  we  do  seek  additional 
comment  on  it  in  the  Competitive 
Networks  FNPRM.i-'o  in  the  Competitive 
Networks.  NPRM,  we  also  inquired 
whether  we  should  abrogate  existing 
exclusive  contracts.  1*1  Based  on  the 
record  in  this  proceeding,  we  have 
determined  that  abrogating  exclusive 
contracts  may  interfere  with  the 
investment-backed  expectations  of  the 
parties  to  such  contracts,  including 
small  entities,  and  thus  we  defer 
consideration  of  this  issue  to  the 
Competitive  Networks  FNPRM.i*^  We 
also  find  that  the  record  is  not 
sufficiently  developed  to  determine  ^ 
whether  the  prohibition  on  exclusive 
contracts  should  apply  to  residential 
MTEs,!*^  and  therefore  defer  this  issue 
to  the  Competitive  Networks  FNPRM.''''' 
We  note  that  there  was  widespread 
support  in  the  record  for  prohibiting 
future  exclusive  contracts  in 
commercial  MTEs.i**  we  also  note  our 
expectation  that  small  entities, 
including  small  telecommunications 
carriers  and  small  building  owners,  will 
benefit  from  the  competitive 
telecommunications  environment  that 
the  ban  on  exclusive  contracts  will 
foster. 

62.  Second,  with  respect  to  to 
modifying  the  Commission's 
demarcation  point  rules,  we  sought 
comment  on,  inter  alia,  establishing  a 


"M7  U.S.C.  224. 
«»47  U.S.C.  251. 


>3»Competitive  Networks  NPRM.  14  FCC  Red  at 
12707,  paragraph  64. 

'«°See  Competitive  Networks  FNPRM.  Section 
V.A.,  supra. 

'«'  Competitive  Networks  NPRM,  14  FCC  Red  at 
12707,  paragraph  64. 

'<2  See  Competitive  Networks  First  Report  and 
Order,  at  paragraph  36,  and  Competitive  Networks 
FNPRM,  Section  V.A.,  supra. 

'*^  See  Competitive  Networks  First  Report  and 
Order,  at  paragraph  33. 

'«  See  Competitive  Networks  FNPRM,  Section 
V.B.,  supra. 

'♦=  See,  e.g..  AT&T  Comments  at  26:  Qwest 
Comments  at  1 1:  SBC  Comments  at  7:  and  Teligent 
Comments  at  17-19. 


uniform  demarcation  point  at  the 
minimum  point  of  entiy  (MPOE)  to 
midtiple  unit  premises,  i*^  We  have 
weighed  the  evidence  in  the  record 
concerning  this  proposal  carefully.  We 
find  that  the  potential  financial  burden 
of  moving  the  demarcation  point  to  the 
MPOE  and  the  fact  that  it  may  hinder 
deployment  of  facilities  by  carriers, 
including  small  entities,  which  utiUze 
imbundled  local  loops  outweigh  the 
potential  benefits  of  adopting  this 
proposed.'''"  In  the  alternative,  we  take 
the  following  actions  to  promote  access 
to  telecommunications  wiring  by 
competing  carriers,  including  small 
entities:  (1)  We  clarify  that  the 
Commission's  demarcation  point  rules 
govern  the  control  of  inside  Mriring  and 
related  facilities  for  purposes  of 
competitive  access,  as  well  as  the 
control  of  these  facilities  for  purposes  of 
installation  and  maintenance;  (2)  we 
require  that  incumbent  LECs  conclude 
negotiations  with  building  owners  to 
relocate  the  demarcation  point  to  the 
MPOE  within  45  days  of  the  building 
owner's  request;  and  (3)  we  require  that 
incumbent  LECs  fulfill  their  duty  to 
disclose  the  location  of  the  demarcation 
point,  where  it  is  not  located  at  the 
MPOE,  within  ten  business  days  of  a 
building  owner's  request.  !••* 
Collectively,  these  actions  "will 
substantially  reduce  the  potential  for 
incumbent  LECs  to  obstruct  competitive 
access  to  MTEs,"''*^  while  imposing 
only  minimal  financial  burdens.  We 
expect  that  that  many  smaller  carriers 
seeking  competitive  entry  will  benefit 
directly  frtjm  these  actions. 

63.  'Third,  we  have  adopted  our 
proposal  under  section  224  of  the 
Act  ^5°  to  require  LECs  and  other 
utilities  which  own  or  control  poles, 
ducts,  conduits  and  other  rights-of-way 
in  MTEs,  to  permit  competing  providers 
access  to  such  facilities  imder  just, 
reasonable  and  nondiscriminatory  rates, 
terms,  and  conditions.  We  anticipate 
that  this  action  will  benefit  many  small 
entities,  including  property  owners  and 
managers.  We  emphasize  that  our* 
proposal  as  adopted  will  not  impair  the 
authority  imder  state  law,  of  properfy 
owners  and  managers  to  exclude 
telecommunications  carriers  from  their 


'♦«Compeative  Networks  NPRM.  14  FCC  Red  at 
paragraphs  67  and  68.  The  minimum  point  of  entry 
is  defined  as  "either  the  closest  practicable  point  to 
where  the  wiring  crosses  a  property  line  or  the 
closest  practicable  point  to  where  the  wiring  enters 
a  multiunit  building  or  buildings."  47  CFR  68.3 
(definition  of  demarcation  point). 

''*' Competitive  Networks  First  Report  and  Order, 
at  paragraphs  52-53. 

'**  See  Competitive  Networks  First  Report  and 
Order,  at  paragraphs  54-57. 

<<°/d.  at  paragraph  58. 

'5047  U.S.C.  224.  ^ 
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property.  151  Rather,  building  owners 
and  managers,  and  their  tenants,  will 
benefit  from  our  proposal  because 
utilities,  as  defined  in  section  224(a)(1) 
of  the  Act,»52  ^11  no  longer  have  the 
unfettered  ability  to  exclude 
telecommunications  carriers  from  their 
poles,  ducts,  conduits,  and  defined 
rights-of  way  in  MTEs. 
Telecommunications  carriers,  including 
small  entities,  will  benefit  bova 
increased  access  to  MTEs.  We  note  that, 
although  it  did  not  file  comments  on  the 
IRFA,  the  National  League  of  Cities 
expressed  concern  that  our  proposed 
implementation  of  section  224  within 
buildings  may  preempt  implementation 
or  enforcement  of  state  safety-related 
codes.153  As  we  make  clear  in  the 
Competitive  Networks  First  Report  and 
Order,  "our  actions  taken  today  are  not 
intended  to  preempt,  or  impede,  in  any 
way  the  implementation  or  enforcement 
of  state  safety-related  codes."  ^^ 

64.  Fourth,  we  are  amending  section 
1.4000  of  our  rules  (the  "OTARD 
rule")*55  to  protect  the  ability  of 
customers  to  place  antennas  used  for 
transmitting  and  receiving  all  forms  of 
fixed  wireless  transmissions.  Section 
1.4000  ciurentiy  prohibits  any  state  or 
local  law  or  regulation,  private 
covenant,  contract  provision,  lease 
provision,  homeowners'  association 
rule,  or  similar  restriction  that  impairs 
the  installation,  maintenance,  or  use  of 
certain  antennas  designed  to  receive 
video  programming  services  on  property 
within  the  exclusive  use  or  control  of 
the  antenna  user  where  the  user  has  a 
direct  or  indirect  ownership  or 
leasehold  interest  in  the  property. 

65.  Ciurentiy,  section  1.4000  prohibits 
restrictions  that  impair  the  installation, 
maintenance  or  use  of:  (1)  Any  anteima 
designed  to  receive  direct  broadcast 
satellite  service,  including  direct-to- 
home  satellite  services,  that  is  one  meter 
or  less  in  diameter  or  is  located  in 
Alaska:  (2)  any  antenna  designed  to 
receive  video  programming  services  via 
multipoint  distribution  services, 
including  multichannel  multipoint 
distribution  services,  and  local 
multipoint  distribution  services,  and 
that  is  one  meter  or  less  in  diameter;  (3) 
any  antenna  designed  to  receive 
television  broadcast  signals;  or  (4)  any 
mast  supporting  an  antenna  receiving 
any  video  progranuning  described  in  the 
section.  For  the  piuposes  of  section 


"*  See  Competitive  Networks  First  Report  and 
Order,  at  paragraph  87. 

•«47  U.S.C.  224(aMl). 

"'National  League  of  Qties.  at  al.  Petition  for  EIS 
at  21-24. 

>M  Competitive  Networks  First  Report  and  Order, 
at  paragraph  84. 

"»47CFR  1.4000. 


1.4000,  a  law,  regulation  or  restriction 
impairs  installation,  maintenance  or  use 
of  an  antenna  if  it  luireasonably  delays 
or  prevents  installation,  maintenance  or 
use,  luueasonably  increases  the  cost  of 
installation,  maintenance  or  use,  or 
precludes  reception  of  an  acceptable 
quality  signal.  Section  1 .4000  also 
includes  provisions  for  waiver  and 
declaratory  ruling  proceedings. 

66.  There  is  widespread  support  in 
the  record  for  an  extension  of  the 
OTARD  rule  to  include  all  fixed 
wireless  services. '^^  Moreover,  we 
believe  that  extending  the  OTARD  rule 
to  include  all  fixed  wireless  services  is 
essential  to  meeting  our  obligation  to 
promote  the  deployment  of  advanced 
telecommunications  capability  under 
Section  706(a)  of  the  1996  Act.^^^  To  the 
extent  a  restriction  unreasonably  limits 
a  customer's  ability  to  place  antennas  to 
receive  communications  services,  that 
restriction  may  impede  the  development 
of  advanced,  competitive  services. 

67.  The  Competitive  Networks  First 
Report  and  Order  underscores  the 
policy  rationale  for  amending  the 
OTARD  rule: 

[Dlistinguishing  in  the  protection  afforded 
based  on  the  services  provided  through  an 
antenna  produces  irraUonal  results.  Precisely 
the  same  antennas  may  be  used  for  video 
services,  telecommunications,  and  internet 
accgys.  Indeed,  sometimes  a  single  company 
offers  different  packages  of  services  using  the 
same  type  of  antennas.  Under  our  current 
rules,  a  customer  ordering  a 
telecommunications/video  package  would 
enjoy  protection  that  a  customer  ordering  a 
telecommunications-only  package  from  the 
same  company  using  the  same  antenna 
would  not.  Thus,  we  conclude  that  the 
current  rules  potentially  distort  markets  by 
creating  incentives  to  include  video 
programming  service  in  many  service 
offerings  even  if  it  is  not  efRcient  or  desired 
by  the  consumer.  **• 

We  do  not  anticipate  that  today's  rule 
change  will  have  a  significant  adverse 
economic  impact  on  small  entities.  To 
the  contrary,  we  expect  that  small 
communications  carriers  that  previously 
were  unable  to  serve  customers  in  MTEs 
may  now  be  able  to  do  so  as  a  result  of 
our  rule  change.  However,  we 
emphasize  that  "the  action  we  take 
today  does  not  confer  a  right  as  against 
the  building  owner  in  restricted  or 
common  use  areas  in  commercial  or 
residential  buildings,  like  most 
rooftops."  "^  Rather  our  extension  of 
the  OTARD  rule  to  wueless  services 


'"> See  e.g..  AT»T  Comments:  POA  Comments: 
Fixed  Wireless  Communications  Coalition 
Comments:  and  Teligent  Comments. 

'"47U.S.C.  157note. 

■"Competitive  Networks  First  Report  and  Order, 
at  paragraph  98. 

>^/d.,  at  paragraph  124. 


"applies  only  to  areas  within  the 
exclusive  use  or  control  of  the  antenna 
user  and  in  which  the  antenna  user  has 
a  direct  or  indirect  ownership  or 
leasehold  interest."'^" 

68.  We  also  note  that  any  impact  on 
small  entities  is  mitigated  by  our 
preservation  of  the  exceptions  to  the 
OTARD  rule  permitting  certain 
restrictions  for  safety  and  historic 
preservation  purposes.  Restrictions  that 
would  otherwise  be  forbidden  are 
permitted  if  they  are  necessary  to 
achieve  certain  safety  or  historic 
preservation  purposes,  are  no  more 
burdensome  than  necessary  to  achieve 
their  piupose,  and  meet  certain  other 
conditions  set  forth  in  the  OTARD  rule. 
Finally,  to  address  any  potential 
concerns  regarding  transmitting 
antennas,  we  have  determined  that  "[t]o 
the  extent  that  local  governments, 
associations,  and  property  owners  elect 
to  require  professional  installation  for 
transmitting  afutennas,  the  usual 
prohibition  of  such  requirements  under 
the  OTARD  rule  will  not  apply."  'O' 

Report  to  Congress 

The  Commission  will  send  a  copy  of 
the  Competitive  Netv;orks  First  Report 
and  Order,  including  this  FRFA.  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  see  5 
U.S.C.  801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Competitive  Networks  First  Report  and 
Order,  including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Competitive  Networks  First  Report  and 
Order  and  FRFA  (or  summaries  thereof) 
vdll  also  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

Ordering  Clauses 

69.  Piusuant  to  sections  1,  2(a),  4(j), 
4(i),  7,  201,  202,  205,  221,  224,  251,  303. 
and  405  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 152(a), 
154(i),  154(j),  157,  201,  202,  205,  221. 
224,  251,  303,  and  405,  that  this  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No. 
99-217,  Fifth  Report  and  Order  and 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  96-98,  and  Fourth  Report 
and  Order  and  Memorandum  Opinion 
and  Order  in  CC  Docket  No.  88-57  and 
the  amendments  to  the  Commission's 
rules  set  forth  are  ADOPTED. 

70.  Sections  64.2500,  64.2501,  and 
64.2502  of  the  Commission's  ndes,  47 
CFR  64.2500,  64.2501,  and  64.2502,  set 
forth  in  the  Rule  Changes,  Shall  Become 


>•<>/(/.,  at  paragraph  100. 
">  Id.,  at  paragraph  119. 
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Effective  March  12,  2001.  The  rule 
changes  to  47  CFR  1 .4000  and  the  rule 
changes  amending  the  definition  of  the 
term  "demarcation  point"  in  47  CFR 
68.3  contain  an  information  collection 
requirement  that  has  not  yet  been 
approved  by  OMB;  the  FCC  will  publish 
a  document  in  the  Federal  Register 
announcing  the  effective  date  of  these 
rule  changes. 

71.  The  motions  to  submit  Further 
Reply  Comments  filed  by  Concerned 
Communities  and  Organizations  and  the 
Wireless  Communications  Association 
International  Are  Granted. 

72.  The  Petition  for  Clarification  and 
Reconsideration  of  the  1997 
Demarcation  Point  Order  filed  by  Bell 
Adantic  Is  Granted,  as  discussed  in 
section  IV.C. 

73.  The  Petition  for  Clarification  and 
Reconsideration  of  the  1997 
Demarcation  Point  Order  filed  by 
BellSouth  Is  Denied,  as  discussed  in 
section  IV.C. 

74.  The  Petition  for  Reconsideration 
of  the  Local  Competition  First  Report 
and  Order  filed  by  WinStar  Is  Granted 
to  the  extent  discussed  in  section  IV.D 
and  otherwise  Is  Denied. 

75.  The  Petition  for  Environmental 
Impact  Statement  filed  by  the  National 
League  of  Cities,  the  National 
Association  of  Coimties,  the  Michigan 
Municipal  League,  and  the  Texas 
Coalition  of  Cities  for  Utility  Issues  Is 
Denied  as  discussed  in  Section  IV.E, 
except  to  the  extent  that  the  Petition 
concerns  issues  raised  in  the  Notice  of 
Inquiry  portion  of  the  Competitive 
Networks  NPRM,  which  will  be 
addressed  separately  at  a  later  time. 

76.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  Shall  Send  a  copy 
of  this  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
Fifth  Report  and  Order  and 
Memoranduim  Opinion  and  Order,  and 
Fourth  Report  and  Order  and 
Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis  and  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Sections  603(a)  and  604(b)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  603(a), 
604(b). 

List  of  Subfects 

47  CFR  Part  1 

Communications  common  carriers. 
Telecommunications,  Television. 

47  CFR  Part  64 

Communications  common  carriers. 
Telecommunications,  Telephone. 


47  Part  68 

Communications  common  carriers. 
Communications  equipment. 
Telecommunications,  Telephone. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Group. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  1,  64, 
and  68  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURES 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i),  154(j), 
155,  225,  303(r),  309. 

2.  Revise  Subpart  S  to  read  as  follows: 

Subpart  S — Preemption  of  Restrictions 
That  "Impair "  the  Ability  to  Receive 
Television  Broadcast  Signals,  Direct 
Broadcast  Satellite  Services,  or 
Multichannel  Multipoint  Distribution 
Services  or  the  Ability  To  Receive  or 
Transmit  Fixed  Wireless 
Communications  Signals 

Sec. 

1.4000    Restrictions  impairing  reception  of 
television  broadcast  signals,  direct 
broadcast  satellite  services,  or 
multichannel  multipoint  distribution 
services  and  restrictions  impairing 
reception  or  transmission  of  Fixed 
wireless  communications  signals. 

§  1 .4000    Restrictions  Impairing  reception 
of  television  broadcast  signals,  direct 
broadcast  satellite  services,  or 
multichannel  multipoint  distribution 
services  and  restrictions  impairing 
reception  or  transmission  of  fixed  wireless 
communications  signals. 

{a)(l)  Any  restriction,  including  but 
not  limited  to  any  state  or  local  law  or 
regulation,  including  zoning,  land-use, 
or  building  regulations,  or  any  private 
covenant,  contract  provision,  lease 
provision,  homeowrners'  association  rule 
or  similar  restriction,  on  property 
within  the  exclusive  use  or  control  of 
the  antenna  user  where  the  user  has  a 
direct  or  indirect  ownership  or 
leasehold  interest  in  the  property  that 
impairs  the  installation,  maintenance,  or 
use  of: 

(i)  An  antenna  that  is: 

(A)  Used  to  receive  direct  broadcast 
satellite  service,  including  direct-to- 
home  satellite  service,  or  to  receive  or 
transmit  fixed  wireless  signals  via 
satellite,  and 

(B)  One  meter  or  less  in  diameter  or 
is  located  in  Alaska; 

(ii)  An  antenna  that  is: 


(A)  Used  to  receive  video 
programming  services  via  multipoint 
distribution  services,  including 
multichannel  multipoint  distribution 
services,  instructional  television  fixed 
services,  and  local  multipoint 
distribution  services,  or  to  receive  or 
transmit  fixed  wireless  signals  other 
than  via  satellite,  and 

(B)  That  is  one  meter  or  less  in 
diameter  or  diagonal  measurement; 

(iii)  An  antenna  that  is  used  to  receive 
television  broadcast  signals:  or 

(iv)  A  mast  supporting  an  antenna 
described  in  paragraphs  (a)(l)(i), 
(a)(l)(ii),  or  (a)(l)(iii)  of  this  section;  is 
prohibited  to  the  extent  it  so  impairs, 
subject  to  paragraph  (b)  of  this  section. 

(a)(2)  For  purposes  of  this  section, 
"fixed  wireless  signals"  means  any 
commercial  non-broadcast 
communications  signals  transmitted  via 
wireless  technology  to  and/or  from  a 
fixed  customer  location.  Fixed  wireless 
signals  do  not  include,  among  other 
things,  AM  radio,  FM  radio,  amateur 
("HAM")  radio.  Citizen's  Band  (CB) 
radio,  and  Digital  Audio  Radio  Service 
(DARS)  signals. 

(a)(3)  For  purposes  of  this  section,  a 
law,  regulation,  or  restriction  impairs 
installation,  maintenance,  or  use  of  an 
antenna  if  it: 

(i)  Unreasonably  delays  or  prevents 
installation,  maintenance,  or  use: 

(ii)  Unreasonably  increases  the  cost  of 
installation,  maintenance,  or  use;  or 

(iii)  Precludes  reception  or 
transmission  of  an  acceptable  quality 
signal. 

(a)(4)  Any  fee  or  cost  imposed  on  a 
user  by  a  nile,  law,  regulation  or 
restriction  must  be  reasonable  in  light  of 
the  cost  of  the  equipment  or  services 
and  the  rule,  law,  regulation  or 
restriction's  treatment  of  comparable 
devices.  No  civil,  criminal, 
administrative,  or  other  legal  action  of 
any  kind  shall  be  taken  to  enforce  any 
restriction  or  regulation  prohibited  by 
this  section  except  pursuant  to 
paragraph  (d)  or  (e)  of  this  section.  In 
addition,  except  with  respect  to 
restrictions  pertaining  to  safety  and 
historic  preservation  as  described  in 
paragraph  (b)  of  this  section,  if  a 
proceeding  is  initiated  pursuant  to 
paragraph  (d)  or  (e)  of  this  section,  the 
entity  seeking  to  enforce  the  antenna 
restrictions  in  question  must  suspend 
all  enforcement  efforts  pending 
completion  of  review.  No  attorney's  fees 
shall  be  collected  or  assessed  and  no 
fine  or  other  penalties  shall  accrue 
against  an  antenna  user  while  a 
proceeding  is  pending  to  determine  the 
validity  of  any  restriction.  If  a  ruKng  is 
issued  adverse  to  a  user,  the  user  shall 
be  granted  at  least  a  21 -day  grace  period 
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in  which  to  comply  with  the  adverse 
ruling;  and  neither  a  fine  nor  a  penalty 
may  be  collected  from  the  user  if  the 
user  complies  with  the  adverse  ruling 
during  this  grace  period,  unless  the 
proponent  of  the  restriction 
demonstrates,  in  the  same  proceeding 
which  resulted  in  the  adverse  ruling, 
that  the  user's  claim  in  the  proceeding 
was  frivolous. 

(b)  Any  restriction  otherwise 
prohibited  by  paragraph  (a)  of  this 
section  is  permitted  if: 

(1)  It  is  necessary  to  accomplish  a 
clearly  defined,  legitimate  safety 
objective  that  is  either  stated  in  the  text, 
preamble,  or  legislative  history  of  the 
restriction  or  described  as  applying  to 
that  restriction  in  a  dociunent  that  is 
readily  available  to  anteima  users,  and 
would  be  applied  to  the  extent 
practicable  in  a  non-discriminatory 
manner  to  other  appurtenances,  devices, 
or  fixtiues  that  are  comparable  in  size 
and  weight  and  pose  a  similar  or  greater 
safety  risk  as  these  antennas  and  to 
which  local  regulation  would  normally 
apply;  or 

(2)  It  is  necessary  to  preserve  a 
prehistoric  or  historic  district,  site, 
building,  structure  or  object  included  in, 
or  eligible  for  inclusion  on,  the  National 
Register  of  Historic  Places,  as  set  forth 
in  the  National  Historic  Preservation 
Act  of  1966,  as  amended.  16  U.S.C.  470, 
and  imposes  no  greater  restrictions  on 
antennas  covered  by  this  rule  than  are 
imposed  on  the  installation, 
maintenance,  or  use  of  other  modem 
appurtenances,  devices,  or  fixtures  that 
are  comparable  in  size,  weight,  and 
appearance  to  these  antennas;  and 

[3]  It  is  no  more  burdensome  to 
affected  antenna  users  than  is  necessary 
to  achieve  the  objectives  described  in 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section. 

(c)  In  the  case  of  an  anteima  that  is 
used  to  transmit  fixed  wireless  signals, 
the  provisions  of  this  section  shall  apply 
only  if  a  label  is  affixed  to  the  antenna 
that: 

(1)  Provides  adequate  notice  regarding 
potential  radiofrequency  safety  hazards, 
e.g.,  information  regarding  the  safe 
minimum  separation  distance  required 
between  users  and  transceiver  antennas; 
and 

(2)  References  the  applicable  FCC- 
adopted  limits  for  radiofi^uency 
exposiue  specified  in  §  1.1310  of  this 
chapter. 

(a)  Local  governments  or  associations 
may  apply  to  the  Commission  for  a 
waiver  of  this  section  imder  §  1.3  of  this 
chapter.  Waiver  requests  must  comply 
with  the  procediues  in  paragraphs  (f) 
and  (h)  of  this  section  and  will  be  put 
on  public  notice.  The  Commission  may 


grant  a  waiver  upon  a  showing  by  the 
applicant  of  local  concerns  of  a  highly 
specialized  or  unusual  natiire.  No 
petition  for  waiver  shall  be  considered 
unless  it  specifies  the  restriction  at 
issue.  Waivers  granted  in  accordance 
with  this  section  shall  not  apply  to 
restrictions  amended  or  enacted  alter 
the  waiver  is  granted.  Any  responsive 
pleadings  must  be  served  on  all  parties 
and  filed  within  30  days  after  release  of 
a  public  notice  that  such  petition  has 
been  filed.  Any  replies  must  be  filed 
within  15  days  thereafter. 

(e)  Parties  may  petition  the 
Commission  for  a  declaratory  ruling 
under  §  1.2  of  this  chapter,  or  a  coiirt  of 
competent  jiuisdiction,  to  determine 
whether  a  particular  restriction  is 
permissible  or  prohibited  under  this 
section.  Petitions  to  the  Commission 
must  comply  with  the  procedures  in 
paragraphs  (f)  and  (h)  of  this  section  and 
will  be  put  on  public  notice.  Any 
responsive  pleadings  in  a  Commission 
proceeding  must  be  served  on  all  parties 
and  filed  within  30  days  after  release  of 
a  public  notice  that  such  petition  has 
been  filed.  Any  replies  in  a  Commission 
proceeding  must  be  served  on  all  parties 
and  filed  within  15  days  thereafter. 

(f)  Copies  of  petitions  for  declaratory 
rulings  and  waivers  must  be  served  on 
interested  parties,  including  parties 
against  whom  the  petitioner  seeks  to 
enforce  the  restriction  or  parties  whose 
restrictions  the  petitioner  seeks  to 
prohibit.  A  certificate  of  service  stating 
on  whom  the  petition  was  served  must 
be  filed  with  the  petition.  In  addition, 
in  a  Commission  proceeding  brought  by 
an  association  or  a  local  government, 
constructive  notice  of  the  proceeding 
must  be  given  to  members  of  the 
association  or  to  the  citizens  under  the 
local  government's  jm-isdiction.  In  a 
court  proceeding  brought  by  an 
association,  an  association  must  give 
constructive  notice  of  the  proceeding  to 
its  members.  Where  constructive  notice 
is  required,  the  petitioner  or  plaintiff 
must  file  with  the  Commission  or  the 
court  overseeing  the  proceeding  a  copy 
of  the  constructive  notice  with  a 
statement  explaining  where  the  notice 
was  placed  and  why  such  placement 
was  reasonable. 

(g)  In  any  proceeding  regarding  the 
scope  or  interpretation  of  any  provision 
of  this  section,  the  burden  of 
demonstrating  that  a  particular 
governmental  or  nongovernmental 
restriction  complies  with  this  section 
and  does  not  impair  the  installation, 
maintenance,  or  use  of  devices  used  for 
over-the-air  reception  of  video 
progranuning  services  or  devices  used  to 
receive  or  transmit  fixed  wireless 


signals  shall  be  on  the  party  that  seeks 
to  impose  or  maintain  the  restriction. 

(h)  All  allegations  of  fact  contained  in 
petitions  and  related  pleadings  before 
the  Commission  must  be  supported  by 
affidavit  of  a  person  or  persons  with 
actual  knowledge  thereof.  An  original 
and  two  copies  of  all  petitions  and 
pleadings  should  be  addressed  to  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  Copies  of  the 
petitions  and  related  pleadings  will  be 
available  for  public  inspection  in  the 
Reference  Information  Center, 
Consiuner  Information  Bureau,  Federal 
Communications  Commission,  445  12th 
Sti«et,  SW..  Washington,  DC  20554. 
Copies  will  be  available  for  purchase 
from  the  Commission's  contract  copy 
center,  and  Commission  decisions  will 
be  available  on  the  Internet. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1 .  The  authority  citation  for  part  64 
continues  to  read: 

Authority:  47  U.S.C.  151,  154,  201.  202, 
205,  218-220,  and  332  unless  ottierwise 
noted.  Interpret  or  apply  sections  201,  218,     ' 
225,  226,  227,  229.  332.  48  Stat.  1070.  as 
amended.  47  U.S.C.  201-204.  208,  225.  226, 
227,  229.  332.  501  and  503  unless  otherwise 
noted. 

2.  Add  Subpart  Z  to  read  as  follows: 

Subpart  Z — Prohibition  on  Exclusive 
Telecommunications  Contracts 

Sec. 

64.2500  Prohibited  agreements. 

64.2501  Scope  of  limitation. 

64.2502  Effect  of  State  law  or  regulation. 

§64.2500    Protiibited  agreements. 

No  common  carrier  shall  enter  into 
any  contract,  written  or  oral,  that  would 
in  any  way  restrict  the  right  of  any 
commercial  multiunit  premises  owner, 
or  any  agent  or  representative  thereof,  to 
permit  any  other  common  carrier  to 
access  and  serve  commercial  tenants  on 
that  premises. 

§  64.2501    Scope  of  limitation. 

For  the  purposes  of  this  subpart,  a 
multiimit  premises  is  any  contiguous 
area  under  common  ov>aiership  or 
control  that  contains  two  or  more 
distinct  units.  A  commercial  multiunit 
premises  is  any  multiunit  premises  that 
is  predominantly  used  for  non- 
residential purposes,  including  for- 
profit,  non-profit,  and  governmental 
uses.  Nothing  in  this  subpart  shall  be 
construed  to  forbid  a  common  carrier 
from  entering  into  an  exclusive  contract 
to  serve  only  residential  customers  on 
any  premises. 
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§  64.2502    Effect  of  state  law  or  regulation. 

This  subpart  shall  not  preempt  any 
state  law  or  state  regidation  that  requires 
a  governmental  entity  to  enter  into  a 
contract  or  understanding  with  a  * 

common  carrier  which  woiUd  restrict 
such  governmental  entity's  right  to 
obtain  telecommunications  service  from 
another  common  carrier. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read: 

Authority:  Sees.  4,  5.  303,  48  Stat.,  as 
amended,  1066. 1068. 1082;  (47  U.S.C.  154, 
155,  303). 

2.  Section  68.3  is  amended  by  revising 
the  definition  of  "demarcation  point"  to 
read  as  follows: 

§68.3    Definitions. 

•         *         *         •         • 

Demarcation  point:  The  point  of 
demarcation  and/or  interconnection 
between  telephone  company 
communications  facilities  and  terminal 
equipment,  protective  apparatus  or 
wiring  at  a  subscriber's  premises. 
Carrier-installed  facilities  at,  or 
constituting,  the  demarcation  point 
shall  consist  of  wire  or  a  jack 
conforming  to  subpart  F  of  part  68  of  the 
Commission's  rules.  "Premises"  as  used 
herein  generally  means  a  dwelUng  imit, 
other  building  or  a  legal  unit  of  real 
property  such  as  a  lot  on  which  a 
dwelling  unit  is  located,  as  determined 
by  the  telephone  company's  reasonable 
and  nondiscriminatory  standard 
operating  practices.  The  "minimum 
point  of  entry"  as  used  herein  shall  be 
either  the  closest  practicable  point  to 
where  the  wiring  crosses  a  property  line 
or  the  closest  practicable  point  to  where 
the  wiring  enters  a  multiunit  building  or 
buildings.  The  telephone  company's 
reasonable  and  nondiscriminatory 
standard  operating  practices  shall 
determine  which  shall  apply.  The 
telephone  company  is  not  precluded 
from  establishing  reasonable 
classifications  of  multiiuiit  premises  for 
purposes  of  determining  which  shall 
apply.  Multiunit  premises  include,  but 
are  not  limited  to,  residential, 
commercial,  shopping  center  and 
campus  situations. 

(a)  Single  unit  installations.  For  single 
unit  installations  existing  as  of  August 
13, 1990,  and  installations  installed 
after  that  date  the  demarcation  point 
shall  be  a  point  within  30  cm  (12  in)  of 
the  protector  or,  where  there  is  no 
protector,  within  30  cm  (12  in)  of  where 
the  telephone  wire  enters  the  customer's 


premises,  or  as  close  thereto  as 
practicable. 

(b)  Multiunit  installations.  (1)  In 
multiunit  premises  existing  as  of  August 
13, 1990,  the  demarcation  point  shall  be 
determined  in  accordance  with  the  local 
carrier's  reasonable  and  non- 
discriminatory standard  operating 
practices.  Provided,  however,  that 
where  there  are  multiple  demarcation 
points  within  the  multiunit  premises,  a 
demarcation  point  for  a  customer  shall 
not  be  further  inside  the  customer's 
premises  than  a  point  twelve  inches 
fix)m  where  the  wiring  enters  the 
customer's  premises,  or  as  close  thereto 
as  practicable. 

(2)  In  multiunit  premises  in  which 
wiring  is  installed,  including  major 
additions  or  rearrangements  of  wiring 
existing  prior  to  that  date,  the  telephone 
company  may  place  the  demarcation 
point  at  the  minimum  point  of  entry 
(MPOE).  If  the  telephone  company  does 
not  elect  to  establish  a  practice  of 
placing  the  demarcation  point  at  the 
minimum  point  of  entry,  the  multiunit 
premises  owner  shall  determine  the 
location  of  the  demarcation  point  or 
points.  The  multiimit  premises  owner 
shall  determine  whether  there  shall  be 

a  single  demarcation  point  location  for 
all  customers  or  separate  such  locations 
for  each  customer.  Provided,  however, 
that  where  there  are  multiple 
demarcation  points  within  the  multiunit 
premises,  a  demarcation  point  for  a 
customer  shall  not  be  further  inside  the 
customer's  premises  than  a  point  30  cm 
(12  in)  from  where  the  wiring  enters  the 
customer's  premises,  or  as  close  thereto 
as  practicable.  At  the  time  of 
installation,  the  telephone  company 
shall  fully  inform  the  premises  owner  of 
its  options  and  rights  regarding  the 
placement  of  the  demarcation  point  or 
points  and  shall  not  attempt  to  unduly 
influence  that  decision  for  the  piupose 
of  obstructing  competitive  entry. 

(3)  In  any  multiimit  premises  where 
the  demarcation  point  is  not  already  at 
the  MPOE,  the  telephone  company  must 
comply  with  a  request  from  the 
premises  owner  to  relocate  the 
demarcation  point  to  the  MPOE.  The 
telephone  company  must  negotiate 
terms  in  good  faith  and  complete  the 
negotiations  within  forty-five  days  from 
said  request.  Premises  owners  may  file 
complaints  with  the  Commission  for 
resolution  of  allegations  of  bad  faith 
bargaining  by  telephone  companies.  See 
47  U.S.C.  208;  47  CFR  1.720  through 
1.736  (1999)  of  this  chapter. 

(4)  The  telephone  company  shall 
make  available  information  on  the 
location  of  the  demarcation  point  within 
ten  business  days  of  a  request  from  the 
premises  owner.  If  the  telephone 


company  does  not  provide  the 
information  within  that  time,  the 
premises  owner  may  presiune  the 
demarcation  point  to  be  at  the  MPOE. 
Notwithstanding  the  provisions  of  47 
CFR  68.110(c),  telephone  companies 
must  make  this  information  freely 
available  to  the  requesting  premises 
Owner. 

(5)  In  multiunit  premises  with  more 
than  one  customer,  the  premises  owner 
may  adopt  a  policy  restricting  a 
customer's  access  to  wiring  on  the 
premises  to  only  that  uriring  located  in 
the  customer's  individual  luiit  that 
serves  only  that  particular  customer. 
***** 

[FR  Doc.  01-843  Filed  1-10-01:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docl(et  Nos.  9fr-147,  98-11,  9&-26. 96- 
32,  98-15,  98-78,  98-91 ;  FCC  00-293) 

Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability 

AGENCY:  Federal  Communications 
Commission  (FCC). 
action:  Final  Rule;  denial  of 
reconsideration. 

SUMMARY:  This  document  affirms  on 
reconsideration  the  Commission's 
determination  that  section  706(a)  of  the 
Telecommunications  Act  of  1996  (1996 
Act)  does  not  constitute  an  independent 
grant  of  forbearance  authority.  This 
documents  also  affirms  on 
reconsideration  the  requirement  that 
incumbent  local  exchange  carriers 
(LECs)  must  provide  unbundled  loops 
conditioned  to  carry  advanced  services, 
even  if  the  inciunbent  is  not  itself 
providing  such  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Kehoe,  Special  Counsel, 
Common  Carrier  Bureau.  Policy  and 
Program  Planning  Division,  202-418- 
1580.  Further  information  also  may  be 
obtained  by  calling  the  Common  Carrier 
Biueau's  TTY  number:  202-418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Conunission's  Order  on 
Reconsideration  in  CC  Docket  No.  98- 
147,  FCC  00-293,  adopted  on  August  3, 
2000,  and  released  August  4.  2000.  The 
complete  text  of  this  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Courtyard  Level. 
445  Twelfth  Sti«et,  SW.  Washington. 
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DC,  and  also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services 
(ITS).  CY-B400,  445  Twelfth  Street, 
SW.,  Washington.  DC. 

1.  In  the  Advanced  Services  Order,  63 
FR  45140,  August  24, 1998,  the 
Commission  addressed,  among  other 
matters,  petitions  in  which  several 
BOCs,  including  Bell  Atlantic  and  SBC, 
had  requested  that  the  Commissioa 
forbear  from  applying  the  provisions  of 
sections  251(c)  and  271  to  their 
advanced  services.  In  rejecting  those 
requests,  the  Commission  explained  in 
detail  why,  in  light  of  the  statutory 
language,  the  framework  of  the  1996 
Act,  its  legislative  history,  and  Congress' 
policy  objectives,  the  most  logical 
statutory  interpretation  is  that  section 
706(a)  does  not  constitute  an 
independent  grant  of  authority.  The 
Commission  therefore  determined  that 
section  706(a)  does  not  constitute  an 
independent  grant  of  forbearance 
authority.  In  petitions  for 
reconsideration  of  the  Advanced 
Services  Order,  Bell  Atlantic  and  SBC 
challenged  that  determination.  In  the 
Order  on  Reconsideration,  the 
Commission  affirmed  that  section  706(a) 
does  not  constitute  an  independent 
grant  of  forbearance  authority. 

2.  In  the  Advanced  Services  Order, 
the  Commission  concluded  that  the 
rules  adopted  in  the  Local  Competition 
First  Report  and  Order  required  that,  to 
the  extent  technically  feasible,  an 
incimibent  LEC  must  provide  to 
competing  carriers  unbtmdled  loops 
conditioned  to  carry  advanced  services, 
even  if  the  incumbent  is  not  itself 
providing  such  services.  Bell  Atlantic 
and  SBC  requested  reconsideration  of 
this  conclusion.  In  the  Order  on 
Reconsideration,  the  Conmiission 
denied  that  request  based  on  the 
treatment  of  loop  conditioning  in  its 
UNE  Remand  Order. 

Paperwork  Reduction  Act  of  1995 
Analysis 

3.  The  actions  contained  in  this  Order 
on  Reconsideration  affirmed  prior 
Commission  actions  and  thus  do  not 
impose  new  or  modified  reporting 
requirements  on  the  public. 

Regulatory  Flexibility  Analysis  (RFA) 

4.  The  Order  on  Reconsideration 
affirmed  prior  Commission  actions  and 
thus  does  not  change  the  Commission's 
regulatory  flexibility  analysis. 

Procedural  Matters 

5.  Piusuant  to  sections  1-4, 10,  201, 
202,  251-254,  271,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154, 160,  201, 


202,  251-254,  271,  and  303(r),  that  the 
Petitions  for  Reconsideration  filed 
September  8, 1998,  by  Bell  AUantic  and 
SBC  Are  Denied. 

Federal  Communications  Commission. 

Magalie  Romui  Saias, 

Secretary. 

[FR  Doc.  01-670  Filed  1-10-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  01-02,  MM  Dociwt  No.  00-178,  RM- 
9914] 

Digital  Television  Broadcast  Service; 
Ctiarlotia,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Charlotte-Mecklenbiu^  Public 
Broadcasting  Authority,  licensee  of 
noncommercial  educational  station 
WTVI-TV,  NTSC  channel  *  42,     ■ 
substitutes  DTV  channel  *  11  for  station 
WTVI-TVs  assigned  DTV  channel  *  24 
at  Charlotte,  North  Carolina.  See  65  FR 
59388,  October  5,  2000.  DTV  channel 
*  1 1  can  be  allotted  to  Charlotte  in 
compliance  with  the  principle 
community  coverage  reqiiirements  of 
Section  73.625(a)  at  reference 
coordinates  (35-17-14  N.  and  80-41^5 
W.)  with  a  power  of  2.0,  HAAT  of  387 
meters  and  with  a  DTV  service 
population  of  1747  thousand.  With  is 
action,  this  proceeding  is  terminated. 

DATES:  Effective  February  20,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biireau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-178, 
adopted  January  2,-2001,  and  released 
January  5,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Sti^t,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 


Part  73  of  Titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 
173.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
North  Carolina,  is  amended  by  removing 
DTV  channel  *  24  and  adding  DTV 
channel  *  11  at  Charlotte. 

Federal  Commuaications  Commission. 

Barixra  A.  Kraisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-677  Filed  1-10-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Dockat  No.  001011283-0371-02;  I.D. 
082200C] 

RIN  0648-AO30 

Taldng  of  ^arlne  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Harbor  Porpoise  Take  Reduction  Plan 
Regulations;  Change  to  the  List  of 
Exempted  Waters 

AGENCY:  National  Mariile  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  the  Harbor 
Porpoise  Take  Reduction  Plan  (HPTRP) 
to  redefine  Delaware  Bay  in  the  list  of 
exempted  waters  to  include  waters 
landward  of  the  72  COLREGS  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972). 
Members  of  the  Mid-Atlantic  Harbor 
Porpoise  Take  Reduction  Team 
(MATRT)  recommended  by  consensus 
that  NMFS  redefine  the  list  of  exempted 
waters  because  harbor  porpoise 
stranding  and  observer  data  did  not 
justify  subjecting  fishers  in  Delaware 
Bay  to  the  HPTRP  gear  restrictions.  The 
intent  of  this  final  rule  is  to  exempt 
fishers  operating  in  Delaware  Bay  from 
the  HPTRP  regulations  as  it  is  redefined 
under  this  rule. 

DATES:  Effective  January  1 1 .  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  Lamontagne,  NMFS,  Northeast 
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Region,  978-281-9291;  Kim  Thounhurst, 
NMFS  Northeast  Region,  978-281-9138; 
Diane  Borggaard,  NMFS,  Southeast 
Region,  727-570-5312;  or  Emily  Hanson, 
NMFS  Office  of  Protected  Resources, 
301-713-2322,  ext.  101. 
SUPPLEMENTARY  INFORMATION:  Section 
118  of  the  Marine  Mammal  Protection 
Act  (MMPA)  authorizes  NMFS  to  issue 
regulations  to  implement  a  marine 
mammal  take  reduction  plan  or 
amendments  to  a  marine  mammal  take 
reduction  plan  that,  among  other  things, 
may  restrict  fishing  by  time  or  area.  On 
December  2, 1998,  NMFS  published  a 
final  rule  (63  FR  66464)  implementing 
the  HPTRP.  Among  other  measiues,  the 
final  rule  identified  those  waters  that 
are  exempt  from  the  HPTRP  (50  CFR 
229.34). 

The  MATRT  met  on  January  13  and 
14,  2000,  in  Alexandria,  VA.  The 
MATRT  recommended  by  consensus 
that  the  line  defining  the  exempted 
waters  of  Delaware  Bay  be  moved 
seaward  from  39°  16.70'N  75°  14.60'W 
TO  39°  11.25'N  75°  23.90'W  (i.e., 
southern  point  of  Nantuxent  Cove,  NJ  to 
the  southern  end  of  Kelly  Island,  Port 
Mahon,  DE)  and  be  redefined  as  a  line 
from  the  Cape  May  Canal  to  the  Lewes 
Ferry  Terminal.  The  MATRT  concluded 
that  there  was  no  compelling  reason  for 
maintaining  the  existing  position  of  the 
line  in  Delaware  Bay,  compared  to  other 
large  bays  in  the  Mid-Atlantic  region 
(e.g.,  Chesapeake  Bay,  Long  Island 
Sound),  which  typically  establish  the 
exempted  waters  as  landward  of  the 
mouth  of  an  inlet  or  the  72  COLREGS 
line.  The  MATRT  believed  that  the 
existing  line  imposed  unnecessary 
requirements  on  the  Delaware  Bay 
fishing  community  because  harbor 
porpoise  stranding  data  and  observer 
data  did  not  justify  imposing  HPTRP 
gear  restrictions  on  fishers  in  Delaware 
Bay. 

NMFS  published  a  proposed  rule  on 
October  27,  2000  (65  FR  64415),  to 
redefine  exempted  waters  for  Delaware 
Bay  to  include  all  marine  and  tidal 
waters  landward  of  the  72  COLREGS 
demarcation  line,  as  depicted  or  noted 
on  nautical  charts  published  by  NOAA 
(Coast  Charts  1:80,000  scale),  and  as 
described  in  33  CFR  part  80.  Using  the 
COLREGS  line  is  a  slight  deviation  from 
the  MATRT's  consensus 
recommendation.  The  72  COLREGS  line 
was  selected  instead  of  the  line 
recommended  by  the  MATRT  because 
the  72  COLREGS  line  is  a  well  known 
and  widely  published  line  of 
demarcation.  The  actual  difference 
between  the  COLREGS  line  and  the 
MATRT  recommended  line  is  a  seaward 
shift  of  approximately  1  nautical  mile. 


In  the  firoposed  rule,  NMFS  requested 
comments  on  the  MATRT's  consensus 
recommendation  to  change  the 
definition  of  small  mesh  gillnet  to  mean 
a  gillnet  constructed  with  a  mesh  size  of 
greater  than  5.5  inches  (13.97  cm)  but 
less  than  7  inches  (17.78  cm).  As 
currentiy  defined  in  50  CFR  229.2,  small 
mesh  gillnet  means  a  gillnet  constructed 
with  a  mesh  size  of  greater  than  5  inches 
(12.7  cm)  to  less  than  7  inches  (17.78 
cm).  NMFS  did  not  propose 
implementing  the  MATRT's 
recommendation  to  change  the 
definition  of  small  mesh  gillnet  because 
of  sea  sampling  observer  data  from  the 
Mid-Atlantic  in  1999  and  2000,  which 
reported  foiu'  takes  in  4.9-5.0  inch  mesh 
size  gillnet  (reported  by  a  vessel 
captain)  with  shad  as  the  primary 
species  sought.  NMFS  was  concerned 
about  implementing  the  MATRT's 
recommendation,  which  would  relax 
the  requirements  of  the  HPTRP,  while 
takes  continued  to  occur  in  similar 
mesh  sizes. 

Comments  and  Responses  to  the  Notice 
of  Proposed  Change  to  the  HPTRP 

Five  conunent  letters  were  received  in 
response  to  the  October  27,  2000, 
proposed  nile.  Comment  letters  were 
received  from  state  agencies  and 
commercial  fishing  organizations.  The 
comments  are  summarized  here 
followed  by  NMFS  responses  thereto. 

Comments  on  the  Proposed  Change  to 
the  List  of  Exempted  Waters 

All  five  commenters  supported  the 
proposed  change  to  the  line  delineating 
exempted  waters  for  Delaware  Bay. 

Response 

For  the  reasons  discussed  in  the 
preamble  to  the  proposed  rule,  NMFS"^ 
is  publishing  this  final  rule  to 
implement  the  change  proposed  on 
October  27,  2000  (65  FR  64415). 

Comments  on  the  MATRT's 
Recommendation  to  Change  the 
Definition  of  Small  Mesh  Gillnet 

All  five  commenters  supported  the 
MATRT's  recommendation  to  redefine 
small  mesh  gillnet,  primarily  because  of 
the  impact  the  existing  regulations  have 
on  the  shad  fishery.  According  to  the 
commenters,  fishers  targeting  shad  have 
two  options  imder  the  existing 
regulations,  both  of  which  could  have 
negative  impacts  on  the  shad 
population,  the  fishers,  and  harbor 
porpoise.  One,  fishers  may  opt  to  use 
mesh  sizes  of  5  inches  (12.7  cm)  and 
less  to  avoid  the  requirements  of  the 
HPTRP.  The  use  of  smaller  mesh  leads 
to  increased  catches  of  smaller  shad, 
both  bucks  and  yoimg  females,  which 


have  a  low  market  value.  Additionally, 
the  young  females  caught  may  not  have 
spawned.  This  would  cause  both  a 
negative  economic  impact  on  the  fishers 
and  a  negative  biological  impact  on 
shad  populations.  Also,  fishers  may  opt 
to  fish  with  mesh  sizes  of  greater  than 
5  inches  (12.7  cm)  and  use  the  twine 
size  required  by  the  HPTRP,  which  is 
heavier  than  twine  size  traditionally 
used  in  the  shad  fishery.  The  heavy 
twine  size  does  not  effectively  catch 
shad,  causing  a  negative  economic 
impact  on  the  fishers.  Both  options 
could  result  in  increased  fishing  effort 
as  more  net  is  set  to  mitigate  for  lost 
catch  or  catch  with  a  lower  market 
value,  which  could  increase  the 
likelihood  of  interactions  with  marine 
mammals. 

Commenters  also  noted  that  the  shad 
fishery  has  exhibited  low  levels  of 
harbor  porpoise  interaction  and  that  the 
Atiantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Interstate 
Fishery  Management  Plan  for  shad 
encourages  the  use  of  mesh  with  a  size 
larger  than  5  inches  (12.7  cm)  because 
it  increases  the  harvest  of  larger,  more 
valuable  female  shad  that  have  already 
spawned.  Commenters  stated  that  the 
ASMFC  will  be  phasing  out  the  ocean 
intercept  shad  fishery  by  2005,  however 
it  is  still  economically  important  for 
fishers  to  be  able  to  fish  for  shad  until 
the  fishery  is  closed. 

One  commenter  noted  that  the 
MATRT's  proposal  would  exempt  most 
of  Delaware's  ocean  gill  netting 
operations  from  the  HPTRP.  Another 
commenter  noted  that  the  MATRT's 
recommendation  would  decrease  the 
bycatch  mortality  of  striped  bass  during 
their  spring  migration  along  the  east 
coast.  If  the  current  definition  of  small 
mesh  gillnet  remains,  fishers  in  New 
Jersey  who  want  to  use  mesh  with  a  size 
of  5.5  inch  (13.97  cm)  would  be 
required  to  use  heavier  twine  size  than 
is  traditionally  used,  which  would 
increase  striped  bass  mortality. 

Response 

NMFS  is  not  implementing  the 
MATRT's  mesh  size  proposal  at  this 
time,  due  to  takes  of  harbor  porpoise  in 
mesh  sizes  of  4.9-5.0  inches  in  2000. 
The  issue  of  redefining  small  mesh 
gillnet  and  reducing  takes  in  gillnet  gear 
with  mesh  sizes  of  5  inches  (12.7  cm) 
and  less  was  addressed  by  the  MATRT 
at  its  annual  meeting  November  28-30, 
2000.  The  MATRT  was  not  able  to 
develop  a  consensus  recommendation 
for  NMFS  to  redefine  small  mesh  gillnet 
while  also  addressing  the  takes  observed 
in  1999  and  2000. 

NMFS  plans  to  continue  observing  the 
mid- Atlantic  coastal  gillnet  fisheries. 


2338  Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


including  vessels  using  small  mesh 
gillnet,  and  expanding  observer 
coverage  to  vessels  using  gillnet  mesh 
sizes  of  5.0  inches  (12.7  cm)  or  smaller 
to  both  monitor  existing  levels  of  harbor 
porpoise  take  and  to  learn  what  gear 
characteristics  or  operational 
characteristics  take  harbor  porpoise.  If 
the  MATRT  or  Hshers  identify  gear 
characteristics  or  operational 
characteristics  that  allow  NMFS  to 
relieve  restrictions  while  still  reducing 
the  take  of  harbor  porpoise  incidental  to 
commercial  fishing  operations,  ^4MFS 
will  consider  implementing  appropriate 
changes  to  the  HPTRP.  Additionally. 
NMFS  will  consult  with  ASMFC  to 
determine  if  other  options  exist  that 
NMFS  has  not  yet  considered. 

Gassification 

NMFS  prepared  an  Enviroiunentcil 
Assessment  (EA)  of  the  final  rule  (63  FR 
66464,  Dec.  2.  1998)  to  implement  the 
HPTRP.  This  final  rule  amends  the 
HPTRP.  NMFS  prepared  an  EA  for  this 
action  and  determined  that  amending 
the  HPTRP  as  described  in  this  final 
rule  will  not  have  a  significant  impact 
on  the  quality  of  the  hiunan 
environment. 

The  Chief  Counsel  for  Regulation  for 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration 
when  this  rule  was  proposed  that  it 
would  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  While 
comments  were  received  regarding  the 
economic  impact  on  small  entities  of  a 
MATRT  recommendation  which  NMFS 
did  not  propose  to  implement  in  the 
proposal,  no  comments  regarding  the 
economic  impact  of  NMFS'  proposal 
were  received.  Accordingly,  the  basis 
for  the  certification  has  not  changed  and 
NMFS  has  not  prepared  a  Regulatory 
Flexibility  Analysis. 

This  final  rule  does  not  contain  any 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

A  section  7  Endangered  Species  Act 
(ESA)  consultation  on  the  HPTRP  was 
conducted  on  November  12,  1998.  That 
consultation  concluded  that  measures 
specific  to  the  HPTRP  are  not  likely  to 
adversely  affect  any  ESA  Usted  species 
under  NMFS  jurisdiction.  Due  to 
environmental  conditions,  tiutles  do  not 
occiir  in  Delaware  Bay  during  the  same 
time  that  the  HPTRP  restrictions  are  in 
place.  Therefore,  lifting  the  restrictions 
in  Delaware  Bay  is  not  likely  to  impact 
txirtles,  and  therefore  no  further  section 
7  consultation  is  required.  This  final 
rule  falls  within  the  scope  of  the  section 
7  consultation  on  the  HPTRP  and  is  not 


likely  to  adversely  affect  endangered  or 
threatened  species. 

The  changes  in  the  HPTRP  made  by 
this  final  rule  are  not  expected  to  have 
adverse  impacts  on  marine  mammals. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

This  final  rule  does  not  change  the 
determination  that  the  HPTRP  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximiun  extent 
practicable  with  the  approved  coastal 
management  programs  of  the  Atlantic 
states. 

This  final  rule  is  promulgated  in 
compliance  with  all  procedural 
requirements  established  by  the 
Administrative  Procedure  Act. 

List  of  Subiects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  4,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  In  §  229.34.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  229.34    HartMT  Porpoise  Take  Reduction 
Plan  •  Mid-Atlantic. 

(a)  *  *  * 

(2)  Exempted  waters.  All  waters 
landward  of  the  first  bridge  over  any 
embayment,  harbor,  or  inlet  vdll  be 
exempted.  The  regulations  in  this 
section  do  not  apply  to  waters  landward 
of  the  following  lines: 

New  York 

40°  45.70'  N  72°  45.15'  W  TO  40° 
45.72'  N  72°  45.30'  W  (Moriches  Bay 
Inlet) 

40°  37.32'  N  73°  18.40'  W  TO  40° 
38.00'  N  73°  18.56'  W  (Fire  Island  hilet) 

40°  34.40'  N  73°  34.55'  W  TO  40° 
35.08'  N  73°  35.22'  W  (Jones  Inlet) 

New  Jersey/Delaware 

39°  45.90'  N  74°  05.90'  W  TO  39° 
45.15'  N  74°  06.20'  W  (Bamegat  Inlet) 


39°  30.70'  N  74°  16.70'  W  TO  39° 
26.30'  N  74°  19,75'  W  (Beach  Haven  to 
Brigantine  Inlet) 

38°  56.20'  N  74°  51.70'  W  TO  38° 
56.20'  N  74°  51.90'  W  (Cape  May  Inlet) 

All  marine  and  tidal  waters  landward 
of  the  72  COLREGS  demarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972),  as 
depicted  or  noted  on  nautical  charts 
published  by  NOAA  (Coast  Charts 
1:80,000  scale),  and  as  described  in  33 
CFR  part  80.  (Delaware  Bay) 

Maryland/Virginia 

38°  19.48'  N  75°  05.10'  W  TO  38° 
19.35'  N  75°  05.25'  W  (Ocean  City  Inlet) 

37°  52.'  N  75°  24.30'  W  TO  37°  11.90' 
N  75°  48.30'  W  (Chincoteague  to  Ship 
Shoal  Inlet) 

37°  11.10'  N  75°  49.30'  W  TO  37° 
10.65'  N  75°  49.60'  W  (Little  Inlet) 

37°  07.00'  N  75°  53.75'  W  TO  37° 
05.30'  N  75°  56.'  W  (Smith  Island  Inlet) 

North  Carolina 

All  marine  and  tidal  waters  landward 
of  the  72  COLREGS  demarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972),  as 
depicted  or  noted  on  nautical  charts 
published  by  NOAA  (Coast  Charts 
1:80,000  scale),  and  as  described  in  33 
CFR  part  80. 
***** 

(FR  Doc.  01-»13  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 
[Docicet  No.;  1.0. 1 21 500E] 
RIN  0648-AN82 

Magnuson-Stevens  Act  Provisions; 
Rsherles  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  2001  groimdfish  fishery 
specifications  and  management 
measures;  announcement  of  the 
overfished  status  of  darkblotched  and 
widow  rockfish;  announcement  of 
exempted  fishing  permits;  request  for 
comments. 

SUMMARY:  NMFS  announces  the  2001 
fishery  specifications  and  management 
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measures  for  groimdfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
state  waters  off  the  coasts  of 
Washington,  Oregon,  emd  California. 
The  specifications  include  the  levels  of 
the  acceptable  biological  catch  (ABC) 
and  optimum  yields  (OYs).  The 
conunercial  OYs  (the  OYs  reduced  by 
expected  discard  and  by  amounts 
expected  to  be  taken  in  tribal, 
recreational,  and  compensation 
fisheries)  are  allocated  between  the 
limited  entry  and  open  access  fisheries. 
The  management  measures  for  2001  are 
designed  to  keep  landings  within  the 
OYs  for  those  species  for  which  there 
are  OYs  and  to  achieve  the  goals  and 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  associated  rebuilding  plans 
for  overfished  stocks,  consistent  with 
the  requirements  of  the  Magnuson 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  the  guidelines  based  on  the 
National  Standards  in  the  Magnuson- 
Stevens  Act  published  in  the  Federal 
Register  on  May  1. 1998.  These 
management  measures  are  intended  to 
prevent  overfishing  and  to  rebuild 
Pacific  Coast  groundfish  stocks.  These 
measiu-es  are  also  intended  to  achieve  as 
much  harvest  of  healthier  stocks  as 
possible  given  the  conservation 
requirements  of  the  Magnuson-Stevens 
Act. 

DATES:  Effective  0001  hours  local  time 
(l.t.)  January  5,  2001,  until  the  2002 
aimual  specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded.  The  2002 
annual  specifications  and  management 
measures  will  be  published  in  the 
Federal  Register.  Comments  must  be 
received  no  later  than  5:00  p.m.  l.t..  on 
February  12,  2001. 

ADDRESSES:  Written  comments  on  these 
actions  must  be  mailed  to  Donna  Darm, 
Acting  Administrator,  Northwest  Region 
(Regional  Administrator),  NMFS.  7600 
Sand  Point  Way  N.E..  BIN  C15700,  Bldg. 
1,  Seattle,  WA  98115-0070,  or  faxed  to 
206-526-6736;  or  Rebecca  Lent, 
Administrator.  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach.  CA  90802-4213.  or 
faxed  to  562-980-4047.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 


or  Internet.  Information  relevant  to  these 
specifications  and  management 
measures,  which  includes  an 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  and  the  stock 
assessment  and  fishery  evaluation 
(SAFE)  report,  is  available  for  public 
review  during  business  hoius  at  the 
offices  of  the  NMFS  Northwest  Regional 
Administrator  and  the  NMFS  Southwest 
Regional  Administrator,  or  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council  (Council),  at  2130 
SW  Fifth  Avenue.  Suite  224,  Portland, 
OR  97201,  phone:  503-326-6352. 
Additional  reports  referred  to  in  this 
document  may  also  be  obtained  from 
the  Council. 

Send  comments  regarding  the 
reporting  burden  estimate  or  any  other 
aspect  of  the  coUection-of-information 
requirements  in  this  final  rule, 
including  suggestions  for  reducing  the 
burden,  to  one  of  the  NMFS  addresses 
and  to  the  Office  of  Management  and 
Budget  (OMB),  Washington.  D.C.  20503 
(ATTN:  NOAA  Desk  Officer).  Send 
comments  regarding  any  ambiguity  or 
unnecessary  complexity  arising  fix)m  the 
language  used  in  this  rule  to  Donna 
Darm  or  Rebecca  Lent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736  and;  e-mail: 
yvonne.dereyniei^noaa.gov, 
beck}'.renko@noaa.govoT  Svein  Fougner 
(Southwest  Region.  NMFS)  phone:  562- 
980-4000;  fax:  562-980-4047  and;  e-mail: 
svein.fougner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  Federal  Register  rule  also  is 
accessible  via  the  Internet  at  the  Office 
of  the  Federal  Register's  website  at 
http://wrww.access.gpo.gov/su~docs/ 
aces/acesl40.html.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
website  at  http://www.nwr.noaa.gov/ 
Isustfsh/gdfshOl.htmandatthe 
Council's  website  at  http:// 
www.pcounciI.org. 

Background 

The  FMP  requires  that  fishery 
specifications  for  groundfish  be 


evaluated  and  revised,  as  necessary, 
each  calendar  year,  that  OYs  be 
specified  for  species  or  species  groups 
in  need  of  additional  protection,  and 
that  management  measures  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1 ,  the  beginning  of  the  fishing 
year.  The  Magnuson-Stevens  Act  and 
the  FMP  require  that  NMFS  implement 
actions  to  prevent  overfishing  and  to 
rebuild  overfished  stocks.  This  action 
announces  and  makes  effective  the  final 
2001  fishery  specifications  and  the 
management  measures  that  are  designed 
to  rebuild  overfished  stocks  through 
constraining  direct  and  incidental 
mortality,  to  prevent  overfishing,  and  to 
achieve  as  much  of  the  OYs  as 
practicable  for  healthier  groundfish 
stocks  managed  under  the  FMP.  These 
final  specifications  and  management 
measures  were  considered  by  the 
Council  at  two  meetings  and  were 
recommended  to  NMFS  by  the  Council 
at  its  November  2000  meeting  in 
Vancouver.  WA. 

L  Final  Specifications 

The  fishery  specifications  include 
ABCs.  the  designation  of  OYs,  which 
may  be  represented  by  harvest 
guidelines  (HGs)  or  quotas  for  species 
that  need  individual  management,  and 
the  allocation  of  the  commercial  OYs 
between  the  open  access  and  limited 
entry  segments  of  the  fishery.  These 
specifications  include  fish  caught  in 
state  ocean  waters  (0-3  nautical  miles 
(nm)  offshore)  as  well  as  fish  caught  in 
the  EEZ  (3-200  nm  offshore).  The  OYs 
and  ABCs  recommended  by  the  Coimcil 
and  announced  in  this  document  are 
consistent  with  the  Magnuson-Stevens 
Act,  the  groundfish  FMP.  the  rebuilding 
plans  initially  approved  by  NMFS  in 
2000  (lingcod,  bocaccio,  and  Pacific 
ocean  perch  (POP)),  and  the  rebuilding 
plans  (canary  rockfish  and  cowcod) 
adopted  by  the  Council  at  its  November 
2000  meeting.  In  a  separate  Federal 
Register  docxmient,  NMFS  wrill 
announce  the  availability  of  canary  . 
rockfish  and  cowcod  rebuilding  plans 
for  public  review. 
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Table  lb.   OYs  for  minor  rockfish  by  depth  sub-groups  (weights  in 

t 

metric  tons) .    ' 


Species 

Total 

Catch 

ABC 

OY 

(Total   Catch) 

1                                                                     i 

Allocations    (total    catch)       1 

Total 

Catch 

OY 

Recrea- 
tional 
Estimate 

Commercial 

OY   for 

minor 
rockfish 

and   for 
depth  sulj- 

groups 

Limited  Entry 

Open 

Access 

Mt 

Percent 

Mt 

Percent 

Minor 
Rockfish 
North   x/ 

4,823 

3,137 

645 

2,492 

2,254 

90.4 

238 

9.6 

Nearshore 

987 

575 

412 

222 

na 

190 

na 

Shelf 

990 

70 

920 

880 

na 

40 

na 

Slope 

1,160 

1,160 

1,152 

na 

8 

na 

Minor 
Rockfish 
South   y/ 

3,556 

2,040 

950 

1,090 

597 

55.7 

493 

44.3 

Nearshore 

662 

550 

112 

34 

na 

78 

na 

Shelf 

739 

400 

339 

129 

na 

210 

na 

Slope 

639 

639 

434 

na 

195 

na 

a/ABC  applies  to  the  U.S.  portion  of  the  Vancouver  area,  except  as  noted 
under  individual  species. 

b/Lingcod  was  designated  as  overfished  in  1999  when  the  biomass  was  believed 
to  be  at  10  percent  of  the  unfished  biomass.   A  coastwide  assessment  was 
conducted  in  2000  and  confirmed  that  the  stock  is  overfished  coastwide. 
Separate  ABCs  were  calculated  for  the  northern  (Vancouver-Columbia)  and 
southern  (Eureka-Monterey-Conception)  areas  based  on  F45%  Fmsy  proxy.  The 
stock  assessment  included  parts  of  Canadian  waters;  however,  the  U.S.  portion 
of  the  ABC  for  the  Vancouver  area  was  set  at  4  4  percent  of  the  total  for  that 
area.   The  total  catch  OY  of  611  mt  is  the  sum  of  the  yield  for  the  northern 
(307  mt)  and  the  southern  (304  mt)  assessments  where  a  constant  exploitation 
rate  that  results  in  a  60  percent  probability  of  rebuilding  the  stock  to  Fmsy 
within  9  years  was  used.   The  total  catch  OY  is  reduced  by  360  mt  for  the 
amount  that  is  estimated  to  be  taken  by  the  recreational  fishery,  resulting  in 
a  commercial  OY  of  251  mt .  Tribal  vessels  land  a  small  amount  of  lingcod,  but 
do  not  have  a  .specific  allocation  at  this  time.   No  discards  are  assumed. 

C/"0ther  species',  these  are  neither  common  nor  important  to  the  commercial 
and  recreational  fisheries  in  the  areas  footnoted.  Accordingly,  Pacific  cod 
is  included  in  the  non-commercial  OY  of  "other  fish'  and  Rockfish  species  are 
included  are  included  in  either  the  'other  rockfish'  or  'remaining  rockfish' 
for  the  areas  footnoted  only. 

d/Whiting  is  believed  to  be  at  less  than  40  percent  of  its  unfished  biomass. 
The  1998  assessment  was  updated  for  2000  using  limited  new  data.   The 
U.S.-K^anada  ABC  (266,000  mt)  is  based  on  the  updated  assessment  with  the 
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application  of  an  Fmsy  proxy  of  F40%, 
within  the  precautionary  zone,  the  40 
reducing  the  coastwide  ABC  to  238,000 
(190,400  mt)  of  the  238,000  mt.  The 
the  U.S.  ABC.  The  conanercial  OY  for 
minus  the  27,500  mt  tribal  allocation 
shore-based  sector,  24  percent  to  the 
catcher-processor  sector.  Discards  o 
data  and  counted  towards  the  OY  insea 


Because  the  biomass  is  estimated  to  be 
10  default  harvest  policy  was  applied 
mt.   The  whiting  U.S.  ABC  is  80  percent 
U.S.  total  catch  OY  was  then  set  equal  to 
whiting  is  162,900  mt  (the  190,400  mt  OY 
),  and  is  allocated  42  percent  to  the 
mothership  sector,  and  34  percent  to  the 
f  whiting  are  estimated  from  observer 
son. 


e/Sablefish  north  of  36°  N.  lat.  is  believed  to  be  at  37  percent  of  its 
unfished  biomass.   The  7,661  ABC  for  the  area  north  of  36°  N.  lat.  is  based  on 
a  F45%  Fmsy  proxy.   The  total  catch  OY  (6,895  mt)  is  based  on  the  application 
of  the  40-10  harvest  rate  policy  because  the  biomass  is  estimated  to  be  in  the 
precautionary  zone.   The  total  catch  OY  is  reduced  by  690  mt  for  the  tribal 
set  aside  and  by  24  mt  for  the  compensation  to  vessels  that  conducted  resource 
surveys.   The  remaining  6,181  is  the  commercial  total  catch  OY.   The  open 
access  allocation  of  9.4  percent  of  the  commercial  OY,  results  in  a  total 
catch  OY  of  581  mt .   The  limited  entry  allocation  of  90.6  percent  of  the 
commercial  OY,  results  in  a  total  catch  OY  of  5,600  mt.   The  limited  entry  OY 
is  further  divided  with  58  percent  (3,248  mt)  allocated  to  the  trawl  fishery 
and  42  percent  (2,352  mt)  allocated  to  the  nontrawl  fishery.   For  the  first 
time  in  2000,  discard  rates  will  be  applied  by  sector  to  obtain  landed  catch 
value. 

f/Sablefish  in  the  Conception  area  has  an  ABC  (425  mt)  based  on  historical 
landings.  To  address  uncertainty  in  stoc)c  assessment  due  to  limited 
information,  the  ABC  was  reduced  by  50  percent  to  obtain  the  OY  |212  mt) . 
There  are  no  limited  entry  or  open  access  allocations  in  the  Conception  area 
at  this  time. 

g/Dover  sole  north  of  36°  N.  lat.  was  assessed  as  a  unit  in  1997  and  provided 
an  ABC  (7,151  mt)  for  landed  catch  based  on  a  F40%  Fmsy  proxy.   The  Conception 
area  ABC  (1,053  mt)  is  at  the  level  established  in  the  original  FMP,  and  was 
based  on  average  landings.   To  address  uncertainty  in  stock  assessment  due  to 
limited  information,  the  Conception  area  landed  catch  ABC  was  reduced  by  50 
percent  to  obtain  the  landed  catch  value.   The  ABC  in  this  table  represents 
total  catch  and  was  determined  by  estimating  that  5  percent  of  the  total  catch 
was  discarded  to  obtain  the  landed  catch.   Therefore,  the  coastwide  ABC  and 
total  catch  OY  is  7,677  mt.   The  OY  is  further  reduced  by  67  mt  as 
compensation  to  vessels  that  conducted  resource  surveys,  resulting  in  a 
commercial  OY  of  7,610  mt. 

h/Petrale  Sole  was  believed  to  be  at  42  percent  of  its  unfished  biomass 
following  a  1999  assessment.   For  2000,  the  final  ABC  for  the  Vancouver- 
Columbia  area  (1,262  mt)  is  based  on  a  F40%  Fmsy  proxy.  The  ABCs  for  the 
Eureka,  Monterey,  and  Conception  areas  (1,500  mt)  continues  at  the  same  level 
as  2000. 

i/Pacfic  ocean  perch  (POP)  was  designated  as  overfished  in  1999.   The  ABC 
(1541  mt)  is  based  on  the  2000  assessment  for  the  Vancouver-Columbia  area 
(1,523  mt  at  F50%  Fmsy  proxy),  plus  18  mt  for  the  Eureka  area.   The  2001  OY  of 
303  mt  for  the  VancoGver-Columbia-Eureka  area  was  set  in  the  rebuilding  plan. 
Discards  are  assumed  to  be  16  percent  for  a  landed  catch  value  of '255  mt. 

j/  Shortbelly  rockfish  remains  an  unexploited  stock  and  is  difficult  to  assess 
quantitatively.   The  1989  assessment  provided  2  alterative  yield  calculations 
of  13,900  mt  and  47,000  mt.   NMFS  surveys  indicate  poor  recruitment  in  most 
years  since  1989,  indicating  low  recent  productivity  and  a  naturally  declining 
population  in  spite  of  low  fishing  pressure.  The  ABC  and  OY  therefore  are 
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reduced  to  13,900  mt,  the  low  end  of  the  range  in  the  assessment. 

k/Widow  rockfish  is  believed  to  be  at  24  percent  of  its  unfished  biomass 
indicating  that  its  overfished  at  this  time.   The  ABC  (3,727  mt)  is  based  on 
the  2000  assessment  with  a  F50%  Fmsy  proxy.   Two  OY  options  were  presented  to 
the  Council  ranging  from  2,864  (Based  on  F50%  Fmsy  proxy  and  the  40-10  harvest 
policy)  to  1,775  mt  (based  on  F65%  Fmsy  proxy  and  the  40-10  harvest  policy). 
The  Council  adopted  the  average  of  the  option  range  resulting  in  a  total  catch 
OY  of  2,300  mt.   The  OY  is  reduced  by  4  0  mt  for  the  amount  estimated  to  be 
taken  as  recreational  catch,  resulting  in  a  commercial  OY  of  2,260  mt .   The 
open  access  allocation  (68  mt)  is  3  percent  of  the  commercial  OY.   The  limited 
entry  allocation  (2,192  mt)  is  97  percent  of  the  commercial  OY.   The  limited 
entry  allocation  is  further  reduced  by  250  mt  for  anticipated  bycatch  in  the 
offshore  whiting  fishery,  and  the  remainder  (1,942  mt)  is  reduced  by  16 
percent  (311  mt)  to  account  for  trip  limit  induced  discards,  resulting  in  a 
landed  catch  equivalent  for  the  limited  entry  fishery  of  1,631  mt  (excluding 
harvest  in  the  whiting  fishery) . 

1/Canary  rockfish  is  believed  to  be  at  22  percent  of  its  unfished  biomass  in 
the  north  (north  of  Cape  Blanco)  and  8  percent  of  its  unfished  biomass  in  the 
south  (south  of  Cape  Blanco) .   Canary  rockfish  was  declared  overfished  in 
2000.   In  1999,  two  assessments  addressed  the  northern  and  southern  portions 
of  the  stock.   Although  each  area  was  assessed  separately,  there  is  no 
definitive  evidence  of  separate  northern  and  southern  stocks.   The  coastwide 
ABC  (228  mt)  is  based  on  a  Fmsy  proxy  of  F50%.   The  coastwide  OY  (93  mt)  is 
based  on  the  rebuilding  plan  and  is  the  sum  of  73  mt  for  the  northern  area, 
plus  20  mt  for  the  southern  area.   The  OY  is  reduced  by  44  mt  for  the 
estimated  recreational  catch  and  5  mt  for  research  surveys,  resulting  in  a 
commercial  OY  of  4  4  mt .  Tribal  vessels  land  a  small  amount  of  canary  rockfish, 
but  do  not  have  a  specific  allocation  at  this  time.  The  open  access;allocation 
(5  mt)  is  12.3  percent  of  the  commercial  OY.   The  limited  entry  allocation  (39 
mt)  is  87.7  percent  of  the  commercial  OY.   The  limited  entry  allocation  is 
further  reduced  by  3  mt  for  anticipated  bycatch  in  the  offshore  whiting 
fishery,  and  the  remainder  (36  mt)  is  reduced  by  16  percent  (6  mt)  to  account 
for  trip  limit-induced  discards,  resulting  in  a  landed  catch  equivalent  for 
the  limited  entry  fishery  of  30  mt  (excluding  harvest  in  the  whiting  fishery) . 
However,  the  specific  open  access/limited  entry  allocation  has  been  suspended 
during  the  rebuilding  period  as  necessary  to  meet  the  overall  rebuilding 
target  while  allowing  harvest  of  healthy  stocks. 

m/Chilipeper  rockfish  -  the  ABC  (2,700  mt)  for  the  Monterey-Conception  area  is 
based  on  the  1998  stock  assessment  with  the  application  of  F50%  Fmsy  proxy. 
Because  the  biomass  is  believed  to  be  above  40  percent  of  unfished,  the 
default  OY  could  be  set  equal  to  the  ABC.   However,  the  OY  is  set  at  2,000  mt, 
near  the  recent  average  landed  catch,  to  discourage  effort  on  chilipepper 
which  is  known  to  have  bycatch  of  bocaccio  rockfish.  The  OY  is  reduced  by  15 
mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery,  resulting 
in  a  commercial  OY  of  1,985  mt .   Open  access  is  allocated  44.3  percent  (879 
mt)  of  tne  commercial  OY  and  limited  entry  is  allocated  55.7  percent  (1,106 
mt)  of  the  commercial  OY.   The  assumed  discard  in  the  limited  entry  fishery  is 
16  percent,  resulting  in  a  landed  catch  value  of  929  mt. 

n/Bocaccio  rockfish  is  believed  to  be  at  2  percent  of  its  unfished  biomass  and 
was  designated  as  overfished  in  1999.  The  ABC  of  122  mt  is  based  on  a  F50% 
Fmsy  proxy.   The  OY  (100  mt)  is  based  on  the  rebuilding  plan  which  is  designed 
to  rebuild  the  stock  to  MSY  in  38  years.   The  OY  is  reduced  by  48  mt  for  the 
amount  estimated  to  be  taken  as  recreational  harvest,  resulting  in  a  52  mt 
commercial  OY.   No  discard  amount  is  assumed  within  this  OY. 

o/Splitnose  rockfish  (also  called  "rosefish")  -  The  2001  ABC  of  615  mt  in  the 
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southern  area  (Monterey-Conception)  is  based  on  the  Ftasy  proxy  of  F50%.  The 
4  61  mt  OY  for  the  southern  area  reflects  a  25  percent  precautionary  adjustment 
because  of  the  less  rigorous  assessment  for  this  stock.   In  the  north, 
splitnose  is  included  in  the  minor  rockfish  OY.  The  assumed  discard  is  16 
percent  for  a  landed  catch  value  of  387  mt.  • 

p/Yellowtail  rockfish  is  believed  to  be  at  63  percent  of  its  unfished  biomass. 
The  ABC  of  3,14  6  mt  is  based  on  a  2000  stock  assessment  for  the  Vancouver- 
Columbia-Eureka  areas  with  the  Fmsy  Proxy  of  F50%.   The  OY  (3,146  mt)  was  set 
equal  to  the  ABC.   To  derive  the  commercial  OY  (3,086  mt)  the  OY  is  reduced  by 
60  mt,  the  amount  estimated  to  be  taken  in  the  recreational  fishery.   The  open 
access  allocation  (256  mt)  is  8.3  percent  of  the  commercial  OY.   The  limited 
entry  allocation  (2,830  mt)  is  91.7  percent  of  the  commercial  OY.   The  limited 
entry  landed  catch  allocation  (1,810  mt)  is  determined  by  subtracting  675  mt 
for  anticipated  bycatch  in  the  whiting  fishery  then  deducting  16  percent  from 
the  remainder. 

q/Thornyheads  -  The  treaty  tribes  estimate  that  3-4  mt  of  thornyheads  will  be 
taken  in  2001  under  a  trip  limit  of  300  lb  per  trip.   This  small  amount  is  not 
subtracted  from  the  thornyhead  OYs  at  this  time. 

r/Shortspine  thornyhead  was  believed  to  be  at  32  percent  of  its  unfished 
biomass  in  1999.   The  ABC  (757  mt)  in  the  north  (Vancouver-Columbia-Eureka- 
Monterey)  is  based  on  a  synthesis  of  two  stock  assessments  conducted  in  1998 
with  the  application  of  a  F50%  Fmsy  proxy.   The  OY  (689  mt)  is  based  on 
applying  the  40-10  harvest  policy  because  the  biomass  is  in  the  precautionary 
zone.   The  commercial  OY  is  reduced  by  4.1  mt  deducted  for  compensation 
fishing  as  compensation  to  vessels  that  conducted  resource  surveys.   Open 
access  is  allocated  0.27  percent  (2  mt)  of  the  commercial  OY  and  limited  entry 
is  allocated  55.7  percent  (683  mt)  of  the  commercial  OY.   A  20  percent  rate 
of  discard  is  applied  to  the  limited  entry  allocation  to  obtain  the  landed 
catch  value  of  546  mt. 

s/Shortspine  thornyhead  -  A  separate  ABC  (120  mt)  is  established  for  the 
Conception  area  and  is  based  on  historical  catch  for  the  portion  of  the 
Conception  area  north  of  34°  27'  N.  lat.  (Point  Conception).   To  address 
-uncertainty  in  the  stock  assessment  due  to  limited  information,  the  ABC  was 
reduced  by  50  percent  to  obtain  the  OY(62  mt) .   There  is  no  ABC  or  OY  for  the 
southern  Conception  area. 

t/Longspine  thornyhead  is  believed  to  be  above  40  percent  of  its  unfished 
biomass.   The  ABC  (2,461  mt)  in  the  north  (Vancouver-Columbia-Eureka-Monterey) 
is  based  on  the  average  of  the  3-year  individual  ABCs  at  a  F50%.   The  total 
catch  OY  (2,461  mt)  is  set  equal  to  the  ABC.   The  Commercial  OY  (2,453  mt)  is 
determined  by  deducting  8  mt  for  compensation  to  vessels  that  conducted 
resource  surveys.   To  derive  the  landed  catch  equivalent  of  2,043  mt,  the 
limited  entry  allocation  is  reduced  by  17  percent  (410  mt)  for  estimated 
discards. 

u/Longspine  thornyhead  -  A  separate  ABC  (390  mt)  is  established  for  the 
Conception  area  and  is  based  on  historical  catch  for  the  portion  of  the 
Conception  area  north  of  34°27'  N.  lat.  (Point  Conception).   The  ABC  was 
reduced  by  50  percent  to  obtain  the  OY  (195  mt) .   This  was  done  to  address 
uncertainty  in  stock  assessment  due  to  limited  information.    There  is  no  ABC 
or  OY  for  the  southern  Conception  Area. 

v/Cowcod  in  the  Conception  area  was  assessed  in  1999  and  is  believed  to  be 
less  than  10  percent  of  its  unfished  biomass  and  was  therefore  declared  as 
overfished  in  2000.  The  ABC  in  the  Conception  area  (5  mt)  is  based  on  the 
1999  assessment,  while  the  ABC  for  the  Monterey  (19  mt)  is  based  on  average 
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landings  from  1993-1997, 
for  rebuilding. 


An  OY  of  4.8  (2.4  mt  in  each  area)  was  set  to  allow 


w/Darkblotched  rockfish  was  assessed  in  2000  and  is  believed  to  be  at  22 
percent  of  its  unfished  biomass.  The  stock  is  considered  to  be  overfished  at 
this  time.  Historical  catch  assumptions  from  1965-1978  affect  the  estimate  of 
unfished  biomass  and  a  ABC  range  is  presented  at  this  time.   The  lower  ABC 
(302  mt)  is  based  on  the  assumption  that  10  percent  of  the  red  rockfish  catch 
during  the  1960s  and  1970s  was  darkblotched  rockfish;  the  upper  ABC  (349  mt) 
.assumes  0  percent  was  darkblotched.  The  OY  (130  mt)  is  the  constant  annual 
catch  that  would  rebuild  the  stock  in  10  years,  based  on  the  assumption  that  5 
percent  of  the  catch  was  darkblotched.   Open  access  is  allocated  2.3  percent 
(3  mt)  of  the  commercial  OY  and  limited  entry  is  allocated  97.7  percent  (127 
mt)  of  the  commercial  OY  (130  mt) .   Limited  entry  discard  is  assumed  to  be  16 
percent  of  the  allocation  resulting  in  a  limited  entry  landed  catch  value  of 
106  mt. 

x/Minor  rockfish  north  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Vancouver,  Columbia,  and  Eureka  areas  combined.  These 
species  include  "remaining  rockfish",  which  generally  includes  species  that 
have  been  assessed  by  less  rigorous  methods  than  stock  assessment,  and  "other 
rockfish",  which  includes  species  that  do  not  have  quantifiable  assessments. 
The  ABC  is  the  sum  of  the  individual  "remaining  rockfish"  ABCs  plus  the  "other 
rockfish"  ABCs.   To  obtain  total  catch  OY  (3,137  mt),  the  remaining  rockfish 
ABCs  were  reduced  by  25  percent  and  the  other  rockfish  ABCs  were  reduced  by  50 
percent.  This  was  a  precautionary  measure  due  to  limited  stock  assessment 
information.  The  OY  is  reduced  by  645  mt  for  the  amount  estimated  to  be  taken 
in  the  recreational  fishery,  resulting  in  a  commercial  OY  of  2,492  mt.   Open 
access  is  allocated  9.6  percent  (239  mt)  of  the  commercial  OY  and  limited 
entry  is  allocated  90.4  percent  (2,253  mt)  of  the  cc«nmercial  OY.   The  discard 
is  assumed  to  be  16  percent  (353  mt),  resulting  in  a  landed  catch  value  of 
2139  mt. 

y/Minor  rockfish  south  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Monterey  and  Conception  areas  combined.  These  species 
include  "remaining  rockfish",  which  generally  includes  species  that  have  been 
assessed  by  less  rigorous  methods  than  stock  assessment,  and  "other  rockfish", 
which  includes  species  that  do  not  have  quantifiable  assessments.   The  ABC 
(3,556  mt)  is  the  sum  of  the  individual  "remaining  rockfish"  ABCs  plus  the 
"other  rockfish"  ABCs.   To  obtain  total  catch  OY  (2,040  mt),  the  remaining 
rockfish  ABCs  were  reduced  by  25  percent  and  the  other  rockfish  ABCs  were 
reduced  by  50  percent.   This  was  a  precautionary  measure  due  to  limited  stock 
assessment  information.  The  OY  is  reduced  by  950  mt  for  the  amount  estimated 
to  be  taken  in  the  recreational  fishery,  resulting  in  a  commercial  OY  of  1,090 
mt.   Open  access  is  allocated  44.3  percent  (483  mt)  of  the  commercial  OY  and 
limited  entry  is  allocated  55.7  percent  of  the  commercial  OY. 

z/Bank  .rockfish  —  The  ABC  is  350  mt  which  is  based  on  a  2000  assessment  for 
the  Monterey  and  Conception  areas.   This  stock  contributes  200  mt  towards  the 
minor  rockfish  OY  in  the  south. 

aa/Black  rockfish  —  the  ABC  (1,115  mt),  which  is  based  on  a  2000  assessment, 
is  the  sum  of  the  assessment  area  (615  mt)  plus  the  average  catch  in  the 
unassessed  (500  mt) .   This  stock  contributes  865  mt  towards  the  minor  rockfish 
OY  in  the  north. 


bb/Blackgill  rockfish  is  believed  to  be  at  51  percent  of  its  unfished  biomass. 
The  ABC  for  the  Conception  area  (268  mt)  was  based  on  a  Fmsy  proxy  of  F50%, 
and  75  mt  were  added  for  the  Monterey  area.   The  ABC  for  the  Monterey  area  is 
the  OY  it  reduced  by  25  percent  for  precautionary  measures  because  of  lack  of 
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information. 
OY. 


This  stock  contributes  306  mt  towards  the  minor  rockfish  south 


cc/"Other  rockfish"  includes  rockfish  species  listed  in  50  CFR  660.302  and 
California  scorpionfish.   The  ABC  is  based  on  the  1996  review  of  commercial 
Sebastes  landings  and  includes  an  estimate  of  recreational  landings.   These 
species  have  never  been  quantifiably  assessed. 

dd/'Other  fish"  includes  sharks,  skates,  rays,  ratfish,  morids,  grenadiers, 
and  other  groundfish  species  noted  above  in  footnote  b/. 


8IUJNG  CODE  3S10-22-C 

ABC  Policy  and  Overfishing 

The  Magnuson-Stevens  Act  requires 
the  FMP  to  prevent  overfishing. 
Overfishing  is  defined  in  the  guidelines 
based  on  the  Magnuson-Stevens  Act 
National  Standards  for  implementing 
the  Magnuson-Stevens  Act  (63  FR 
24212.  May  1,  1998)  as  exceeding  the 
fishing  mortality  rate  (also  known  as  the 
"exploitation  rate")  needed  to  produce 
the  maximum  sustainable  yield  (Fmsy). 
In  2001  as  in  2000,  the  Council 
continued  its  use  of  default  exploitation 
rates  as  a  proxy  for  Fmsy.  Thus,  the 
2001  ABCs  are  set  at  the  maximum 
sustainable  yield  (MSY)  proxy.  The  OYs 
are  set  at  levels  that  are  expected  to 
prevent  overfishing,  i.e.,  levels  equal  to 
or  less  than  the  ABCs,  according  to  the 
Council's  default  OY  poUcy  (described 
later  in  this  dociunent). 

In  spring  2000,  the  Council's 
Scientific  and  Statistical  Committee 
(SSC)  sponsored  a  workshop  to  review 
the  Coimcil's  groimdfish  exploitation 
rate  poUcy.  The  workshop  explored  the 
historic  use  of  different  fishing  mortaUty 
(F)  rates,  and  found  that  the  Council's 
past  practices  have  generally  changed  in 
correlation  with  new  information  from 
and  perceptions  within  the  scientific 
community.  An  F  rate  that  is  sustainable 
over  time  would  provide  a  relatively 
constant  annual  rate  of  harvest,  yet 
would  allow  the  stock  to  maintain  itself, 
accoiuiting  for  reproduction  and  natural 
mortahty.  Starting  in  the  early  1990s, 
the  Council  used  a  standard  harvest  rate 
of  F35%,  which  is  the  F  rate  that 
reduces  spawning  potential  per  recruit 
to  35  percent  of  the  imfished  stock's 
spavtming  potential  per  recruit.  (Usually 
the  size  of  a  stock's  biomass  is  discussed 
in  terms  of  spawning  potential.) 
Reducing  the  spawning  potential  per 
recruit  is  not  the  same  thing  as  reducing 
the  overall  population  size  to  35  percent 
of  the  imfished  population  size. 

A  fishing  rate  ofF35%  can  mean  very 
different  things  for  different  stocks 
because  it  is  a  relationship  dependent 
on  the  productivity  of  a  particular  stock. 
Highly  productive  stocks  have 
individuals  that  reach  maturity  quickly 


and  produce  many  young  that  then 
survive  to  an  age  when  they  are  large 
enough  to  be  caught  in  the  fishery 
(recruitment).  These  stocks  may  be 
fished  at  F35%  and  have  a  higher 
percent  of  the  total  adult  population 
harvested  each  year  than  a  less 
productive  stock  fished  at  F35%. 
Harvest  rate  policies  must  account  for 
several  comphcating  factors,  including 
the  age  and  size  at  which  individuals  in 
a  stodc  reach  maturity,  the  relative 
fecundity  of  matiire  individuals  over 
time,  and  the  optimal  stock  size  for  the 
highest  level  of  productivity  within  that 
stock. 

The  SSC's  workshop  participants 
reported  that  new  scientific  studies  in 
1998  and  1999  had  shown  that  the 
F35%  andT'40%  rates  used  by  the 
Council  had  been  too  aggressive  for 
Pacific  coast  groimdfish  stocks,  such 
that  some  groundfish  stocks  could  not 
maintain  a  viable  population  over  time. 
A  1999  study,  "The  Meta-Analysis  of 
the  Maximum  Reproductive  Rate  for 
Fish  Populations  to  Estimate  Harvest 
PoUcy;  a  Review"  (Myers,  et  al.)  showed 
that  Pacific  coast  groundfish  stocks, 
particularly  rockfish,  have  very  low 
productivity  compared  to  other,  similar 
species  worldwide.  One  prominent 
theory  about  the  reason  for  this  low 
productivity  is  the  large-scale,  North 
Pacific  climate  shifts  that  are  thought  to 
cycle  Pacific  coast  waters  through  warm 
and  cool  phases  of  20-30  years  duration. 
Pacific  coast  waters  shifted  to  a  warm 
phase  around  1977-78,  with  ocean 
conditions  less  favorable  for  Pacific 
coast  groundfish  and  other  fish  stocks. 

After  an  intensive  review  of  historic 
harvest  rates,  and  current  scientific 
literature  on  harvest  rates  and  stock 
productivity,  the  SSC  workshop 
concluded  that  F40%  is  too  aggressive 
for  many  Pacific  coast  groundfish 
stocks,  particularly  for  rockfish.  For 
2001  and  beyond,  the  Council  adopted 
the  SSC's  new  recommendations  for 
harvest  policies  of:  F40%  for  flatfish 
and  whiting,  F50%  for  rockfish 
(including  thomyheads)  and  F45%  for 
other  groundfish  such  as  sablefish  and 
lingcoil.  The  Council  also  adopted  a 


more  precautionary  OY  policy  for  stocks 
with  less  rigorous  stock  assessments.  In 
previous  years.  Council  poUcy  had  been 
to  assume  that  fishing  mortality  on  these 
stocks  was  75  percent  of  total  mortality 
(fishing  mortality  +  natural  mortality). 
Based  on  SSC  recommendations,  the 
Council  reaffirmed  this  policy,  but 
added  another  precautionary, 
adjustment,  requiring  that  OYs  for  these 
stocks  be  set  at  75  percent  of  ABCs. 
These  changes  toward  more 
conservative  harvest  rates  have  resulted 
in  lower  ABCs  and  OYs  for  many  stocks 
in  2001  than  in  2000  (see  footnotes  for 
Table  1). 

The  2001  ABCs,  which  are  based  on 
the  best  available  scientific  information, 
available  include  both  landed  catch  and 
estimated  discards,  to  represent  total 
fishing  mortality.  ABCs  apply  only  to 
U.S.  waters  where  the  assessments 
included  Canadian  waters.  Stock 
assessment  information  considered  in 
determining  the  ABCs  is  available  from 
the  Council  and  was  made  available  to 
the  public  before  the  Council's 
November  2000  meeting,  in  stock 
assessment  documents  and  reports, 
which  are  compiled  into  the  Council's 
SAFE  document  (see  ADDRESSES). 
Additional  information  is  found  in  the 
EA  prepared  by  the  Council  for  this 
action,  in  the  SAFE  document  for  the 
2001  specifications,  and  in  documents 
available  at  the  September  and 
November  2000  Council  meetings. 

Default  OY  Policy 

In  1999,  the  Council  adopted  a  "40- 
10  precautionary  poUcy"  for  setting  OY 
that  is  intended  to  prevent  species  from 
becoming  overfished.  A  stock  that  is  at 
40  percent  of  its  imfished  biomass  is 
said  to  be  at  B40%.  Bmsy  is  the  stock 
biomass  level  required  to  achieve  MSY. 
The  Council  uses  B40%  as  as  a  default 
proxy  for  Bmsy  for  stocks  with  an 
unknown  Bmsy. 

According  to  the  Council's  OY  policy, 
if  the  stock  biomass  is  larger  than  Bmsy, 
the  OY  may  be  set  equal  to  or  less  than 
ABC.  A  stock  with  a  current  biomass 
between  25  percent  of  the  unfished  level 
and  Bmsy  (the  precautionary  threshold) 
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is  said  to  be  in  the  "precautionary 
zone."  The  Council's  default  OY  harvest 
policy  reduces  the  fishing  mortality  rate 
when  a  stock  is  at  or  below  its 
precautionary  threshold.  The  further  the 
stock  is  below  the  precautionary 
threshold,  the  greater  the  reduction  in 
OY  will  be  relative  to  the  ABC,  until,  at 
B10%,  the  OY  would  be  set  at  zero.  This 
is,  in  effect,  a  default  rebuilding  policy 
that  will  foster  quicker  retiun  to  the 
Bmsy  level  than  would  fishing  at  the 
ABC  level.  However,  the  Council  may 
recommend  setting  the  OY  higher  than 
the  default  OY  harvest  poUcy  specifies, 
if  justified,  and  as  long  as  the  OY  does 
not  exceed  the  ABC  (Fmsy)  harvest  rate 
and  is  consistent  with  the  requirements 
of  the  Magnuson-Stevens  Act  and 
complies  with  the  National  Standard 
Guidelines.  Additional  precaution  may 
be  added  on  a  case-by-case  basis  at  any 
level  of  current  biomass  that  may  be 
warranted  by  uncertainty  in  the  data  or 
by  higher  risks  of  being  overfished. 

If  a  stock  falls  below  25  percent  of  its 
unfished  biomass  (B25%),  it  is' 
considered  overfished,  and  the 
Magnuson-Stevens  Act  requires  the 
Council  to  develop  a  rebuilding  plan 
within  1  year.  Rebuilding  plans  for 
overfished  species  have  stock-specific 
allowable  harvest  rates,  although  those 
rates  may  still  be  consistent  with  this 
"40-10  defauh  OY"  policy. 

2001  ABCs  and  OYs 

The  species  that  had  ABCs  and  OYs 
in  2000  continue  to  have  ABCs  and  OYs 
in  2001 .  New  assessments  were 
completed  and  ABCs  and  OYs  were 
developed  for  darkblotched  rockfish, 
widow  rockfish,  yellowtail  rockfish, 
POP  in  the  Vancouver  and  Columbia 
areas,  and  for  lingcod,  for  which 
separate  ABCs  were  calculated  for  the 
northern  (Vancouver-Columbia)  and 
southern  (Eureka-Monterey-Conception) 
areas  based  on  a  coastwide  assessment. 

Five  groundfish  stocks  have  been 
designated  as  "overfished":  POP, 
bocaccio  (5.  paucispinis),  lingcod, 
canary  rockfish  (S.  pinniger),  and 
cowcod  (S.  levis).  The  OYs  for 
overfished  species  have  been  set  to  be 
consistent  with  the  rebuilding  plans  for 
those  species.  In  2001.  two  additional 
species,  darkblotched  and  widow 
rockfish,  will  be  designated  as 
overfished.  The  OYs  for  darkblotched 
and  widow  rockfish  are  set  at  extremely 
low  levels  in  anticipation  of  the 
rebuilding  plans  that  will  be  required  in 

2002  In  order  to  reduce  associated 
harvest  of  bncaccio,  the  chilipepper  OY 
is  reduced  by  almost  25  percent. 

Minor  rockfish  OYs  are  subdivided 
into  nearshore  (shallowest),  shelf,  and 
slope  (deepest)  categories,  according  to 


the  approximate  depths  where  those 
species  are  caught.  This  separation 
results  in  six  distinct  OYs  for  minor 
rockfish,  north  and  south  of  40°10'  N. 
lat.  For  species  that  have  rudimentary  or 
no  assessments,  precautionary 
adjustments  to  the  OYs  continue  to  be 
made  as  in  2000.  The  40-10  harvest 
policy  continues  to  be  used  for  assessed 
stocks  where  the  biomass  is  estimated  to 
be  between  25  and  40  percent  of  the 
unfished  biomass.  Minor  rockfish  OYs 
and  allocations  are  incorporated  in 
Table  la  by  category.  Rockfish  species 
in  the  nearshore,  shelf,  and  slope 
categories  are  Usted  in  paragraph 
IV.A.(21)  and  minor  rockfish  species  are 
Usted  in  Table  2. 

As  a  result  of  the  constraining 
management  measures  imposed  to 
protect  and  rebuild  overfished  species, 
a  number  of  the  OYs  may  not  be 
achieved  in  2001,  particularly  for  those 
shelf  rockfish  species  that  are  not 
overfished  but  that  are  caught  with 
species  that  are  overfished.  It  is  difficult 
to  forecast  what  the  actual  catch  of  these 
relatively  healthy  species  will  be,  but  to 
lower  the  OYs  for  these  species  could 
unnecessarily  constrain  the  fishery. 

Several  changes  were  made  during 
2000  that  affect  the  ABCs  and  OYs  for 
2001:  (1)  Adoption  of  new  default 
harvest  rates  with  the  default  Fmsy 
proxy  of  F50%  for  rockfish  and  F40% 
for  Pacific  whiting  and  flatfish,  and 
F45%  for  other  groundfish  species, 
resulting  in  lower  harvest 
recommendations  for  many  species;  (2) 
the  use  of  Experimental  Data  Collection 
Program  (EDCP)  data  to  derive  new 
discard  rates  for  shortspine  (20  percent) 
and  longspine  thomyhead  (17  percent), 
and  new  sector  specific  discard  rates  for 
sablefish  north  of  36°  N.  lat.  that  affect 
the  landed  catch  OY;  (3)  completion  of 
a  new  assessment  for  darkblotched 
rockfish,  which  raised  uncertainty  about 
historical  catch  during  the  1960s  and 
1970s,  resulting  in  an  ABC  range  with 
the  lower  ABC  based  on  the  assumption 
that  10  percent  of  the  historical  red 
rockfish  catch  in  foreign  fisheries  was 
darkblotched  rockfish  and  the  upper 
ABC  based  on  the  assumption  that  0 
percent  was  darkblotched;  and  (4) 
Adoption  by  the  Council  of  rebuilding 
plans  for  canary  rockfish  and  cowcod. 

In  2001 ,  as  in  2000,  unless  otherwise 
specified,  OYs  and  allocations  represent 
total  catch,  and,  where  possible,  the 
expected  landed  catch  equivalent  is 
calculated.  This  approach  provides 
greater  management  flexibility  if  new 
information  becomes  available  inseason 
because  managers  wiU  then  be  able  to 
modify  discard  estimates  and 
management  measures  inseason. 
Derivations  of  the  ABCs  and  OYs  for  the 


individual  groundfish  species  are 
explained  in  detail  in  Council 
documents  from  their  September  2000 
and  November  2000  meetings,  and  in 
the  Council's  SAFE  document  (which 
includes  the  most  recent  stock 
assessments)  and  are  summarized  in 
this  document  in  Table  la.  E>erivations 
of  commercial  HGs,  Umited  entr>'  and 
open  access  allocations,  and  landed 
catch  equivalents  appear  in  the 
footnotes  to  Table  la,  Usted  at  the  end 
of  Table  lb. 

Management  measures  designed  to 
rebuild  overfished  species,  or  to  prevent 
overfishing  or  to  prevent  a  species  from 
becoming  overfished  may  restrict  the 
harvest  of  relatively  healthy  stocks  that 
are  harvested  with  the  overfished 
species.  Consequently,  fishers  may  not 
be  allowed  to  harvest  the  entire  OYs  of 
these  associated  healthy  stocks. 

Detenninations  of  Overfished  Stock 
Status  and  Rebuilding  Plans 

The  status  of  the  resource  is  evaluated 
against  the  requirements  of  the 
Magnuson-Stevens  Act,  the  guideUnes 
based  on  the  National  Standards,  and 
the  FMP.  A  species  is  overfished  if  its 
current  biomass  is  less  than  25  percent 
of  the  unfished  biomass  level.  "The 
Magnuson-Stevens  Act  requires  that  a 
rebuilding  plan  be  prepared  within  one 
year  after  the  Council  is  notified  that  the 
species  is  overfished. 

Requirements  for  developing 
overfished  species  rebuilding  plans  are 
addressed  in  Amendment  12  to  the 
FMP,  which  NMFS  approved  on 
December  7,  2000.  Before  Amendment 
12  was  submitted  for  pubUc  review 
(September  8,  2000,  65  FR  54475). 
NMFS  had  approved  the  Council's  first 
three  rebuilding  plans  for  lingcod. 
bocaccio,  and  POP  (September  5.  2000. 
65  FR  53646).  During  NMFS  review  of 
Amendment  12,  the  agency  considered 
whether  these  three  rebuilding  plans 
met  the  requirements  of  Amendment  12 
and  concluded  that  they  did  not.  The 
revocation  of  NMFS'  prior  approval  of 
the  three  rebuilding  plans  was  described 
in  the  final  rule  to  implement 
Amendment  12{65FR82947  December 
29,  2000).  NMFS  determined  that  while 
the  three  rebuilding  plans  specify 
adequately  protective  harvest  limits  for 
these  three  species,  the  rebuilding  plans 
did  not  meet  all  of  the  rebuilding  plan 
content  requirements  described  in 
Amendment  12.  The  groundfish 
fisheries  will  continue  to  opyerate  under 
measures  implementing  the  rebuilding 
plans  for  lingcod,  bocaccio,  and  POP  in 
2001.  However,  NMFS  has  instructed 
the  Council  to  re-submit  rebuilding 
plans  for  these  three  species  by  January 
1,  2002.  NMFS  has  also  notified  the 


2350  Federal  Register / Vol.  66,  No.  8 /Thursday.  January  11,  2001 /Rules  and  Regulations 


Council  via  this  Federal  Register 
document  that  two  additional  species 
(dark  blotched  rockfish  and  widow 
rockfish)  are  overfished  and  that  the 
Council  must  submit  rebuilding  plans 
for  these  two  species  within  a  year  of 
this  notification. 

For  2001,  the  bocacdo  OY  is  set  at 
100  mt,  consistent  with  its  initial 
rebuilding  plan.  The  initial  POP 
rebuilding  plan  indicated  that  the  stock 
was  at  13  percent  of  its  imfished 
biomass.  and  that  with  an  initial  annual 
harvest  of  about  300  mt,  the  stock  could 
be  rebuilt  to  Bmsy  within  47  years.  A 
new  POP  stock  assessment  in  2000 
estimated  that  the  POP  stock  may  be 
more  abimdant  than  suggested  by  the 
stock's  1998  assessment,  which  had  led 
to  the  designation  of  POP  as  overfished. 
The  2000  assessment  indicates  that  the 
POP  stock  is  no  longer  below  the 
overfished  threshold,  and  that  it  may  be 
possible  to  rebuild  POP  to  Bmsy  within 
10  years.  Although  the  new  stock 
assessment  supports  a  higher  annual 
harvest  than  specified  in  the  rebuilding 
plan,  the  SSC  recommended  that  the 
Council  continue  to  set  the  OY 
consistent  with  the  current  rebuilding 
plan  in  2001,  and  re-evaluate  the 
rebuilding  scenario  for  2002.  The 
Council  conciured  with  the  SSC,  and 
recommended  an  OY  of  303  mt  for  2001, 
in  keeping  with  the  initial  POP 
rebuilding  plan. 

Lingcod  also  underwent  a  new, 
coastwide  assessment  in  2000. 
Previously,  separate  lingcod 
assessments  had  been  done  for  waters 
north  and  south  of  Cape  Blanco,  with 
most  efforts  concentrated  in  the  north. 
The  lingcod  rebuilding  plan  and  last 
year's  harvest  management  were  based 
on  a  1997  northern  area  assessment  and 
an  initial  southern  area  assessment  in 

1999.  Because  of  the  strong  history  of 
northern  area  assessments  and  the 
newness  of  the  southern  area 
assessment,  the  lingcod  rebuilding  plan 
applied  precautionary  exploitation  rates 
from  the  northern  stock  to  the  southern 
area  biomass  to  set  a  southern  ABC.  For 

2000,  the  lingcod  ABCs  were  450  mt  in 
the  north  and  250  mt  in  the  south,  and 
the  combined  coastwide  OY  was  378 
mt.  An  OY  of  378  mt  was  set  by  using 
a  constant  exploitation  rate  that  was 
estimated  to  provide  a  60  percent 
Ukelihood  that  lingcod  stocks  would 
rebuild  to  Bmsy  within  10  years.  The 
initial  rebuilding  plan  recognized  that  a 
new  assessment  of  the  entire  coastwide 
stock  was  scheduled  for  2000,  and  the 
Coimcil  would  use  the  results  to  make 
any  necessary  adjustments  for  the  2001 
fishing  year. 

While  the  lingcod  rebuilding  plan 
formally  began  in  2000,  the  Council  had 


set  fairly  low  lingcod  OYs  in  several 
years  prior  to  2000.  The  2000  lingcod 
stock  assessment  determined  that 
lingcod  stocks  have  responded  favorably 
to  earlier  rebuilding  efforts.  Ciurent 
assessment  results  show  a  higher 
spawning  biomass  than  seen  in  the  1997 
assessment,  which  is  partially 
responsible  for  the  higher  northnrn 
lingcod  ABC  in  2001.  The  2000  lingcod 
assessment  finalized  and  updated 
information  fi-om  the  southern  area  to 
show  that  although  southern  area  stocks 
are  below  the  overfished  threshold,  they 
are  not  as  depleted  as  the  northern  area 
stocks.  Washington  Department  of  Fish 
and  Wildlife  (WDFW)  has  extensive 
involvement  in  lingcod  assessments, 
and  for  the  2000  assessment,  that  agency 
conducted  an  exhaustive  analysis  of  its 
historic  lingcod  aging  methods.  WDFW 
improved  and  updated  its  aging 
methods,  and  found  that  the  new 
methods  showed  a  younger  and  more 
productive  stock  than  portrayed  in 
earlier  assessments  for  the  northern 
area.  For  2001,  the  northern  ABC  is  610 
mt  and  the  southern  ABC  is  509  mt.  The 
combined  coastwide  Ungcod  OY  is  611 
mt,  which  is  the  harvest  level  derived 
from  a  constant  exploitation  rate  that  is 
expected  to  have  a  60-percent  likelihood 
of  rebuilding  the  stock  to  Bmsy  within 
9  years.  Thus,  although  the  lingcod  OY 
was  increased  in  2001,  the  harvest 
parameters  are  in  keeping  with  the 
initial  lingcod  rebuilding  plan. 

In  the  2000  annual  specifications  and 
management  measiu«s  document, 
NMFS  aimounced  its  determination  that 
two  additional  species  were  considered 
overfished:  canary  rockfish  and  cowcod 
(January  4,  2000,  65  FR  221).  The 
Council  prepared  rebuilding  plans  for 
these  two  species  and  will  submit  those 
rebuilding  plans  for  NMFS  review  in 
January  2001.  After  receipt  of  these 
plans,  NMFS  will  publish  a  Notice  of 
Availability  in  the  Federal  Register  with 
a  30-day  public  comment  period  before 
making  a  decision  to  either  approve  or 
disapprove  the  rebuilding  plans. 
Rebuilding  measures  for  all  five 
overfished  species,  plus  preliminary 
rebuilding  raeasiues  for  darkblotched 
and  widow  rockfish,  are  included  in  the 
2001  management  measures. 

The  Council  approved  a  canary 
rockfish  rebuilding  plan  and  2001  OY 
that  will  limit  total  coastwide  harvest  of 
the  canary  rockfish  stock  to  93  mt 
annually  for  the  next  2  years.  This  plan 
envisions  a  57-year  rebuilding  period, 
although  the  actual  length  of  time  to 
rebuild  the  stock  depends  on  its  fut\u« 
reproductive  successes  and  annual 
catch  levels.  The  adopted  rebuilding 
period  and  2001  OY  are  based  on  a 
constant  annual  catch  and  a 


precautionary  assumption  about  the 
stock's  relative  reproductive  success.  At 
the  September  meeting,  the  Council 
considered  a  more  pessimistic 
recruitment  forecast  that  would  have 
resulted  in  an  annual  OY  of  60  mt.  An 
analysis  in  September-October  of  the 
regulations  that  would  be  needed  to 
achieve  this  lower  OY  revealed  that 
virtually  all  commercial  fishing  for 
groundfish  and  much  commercial 
fishing  for  non-groundfish  species  on 
the  continental  shelf  would  have  to  be 
eliminated.  Complete  closure  of  these 
commercial  fisheries  would  have  had 
dramatic  adverse  economic  effects  on 
fishing  industries  and  communities. 
Moreover,  such  a  closure  would  have 
created  a  significant  allocation  problem 
between  the  recreational  and 
commercial  sectors  that  would  have 
been  difiicult  to  address  in  such  a  short 
period  of  time. 

After  consulting  with  the  canary 
rockfish  stock  assessment  scientist  at  its 
November  meeting,  the  Coimcil  adopted 
a  slightlyiess  pessimistic  forecast  for 
recent  recruitment,  which  yielded  an 
annual  OY  of  93  mt.  However,  the 
Council  took  a  precautionary  stance  and 
adopted  the  OY  for  only  the  next  2 
years.  Dining  that  time,  NMFS  will 
conduct  another  survey  of  the 
groundfish  resources.  "This  survey  is 
expected  to  produce  information 
directly  relevant  to  the  uncertainty 
regarding  recent  recruitment.  The  new 
information  will  be  incorporated  into  an 
updated  stock  assessment  in  2002,  and 
the  canary  rockfish  OY  will  be 
subsequently  adjusted  to  meet 
rebuilding  targets.  The  rebuilding  plan 
calls  for  annual  review  of  the  various 
fisheries  that  take  canary  rockfish.  and 
includes  a  mandatory  review  of  the 
entire  plan  after  two  years.  Moreover, 
the  plan  requires  the  Council  to 
consider  all  sources  of  canary  rockfish 
fishing  mortality  in  order  to  reduce  the 
effect  of  the  fisheries  on  the  stock, 
including  bycatch  in  the  Pacific 
whiting,  fishery,  salmon  troll,  and  pink 
shrimp  fishery. 

In  order  to  achieve  the  OY  called  for 
by  canary  rockfish  rebuilding,  the 
Council  is  controlling  incidental  catch 
of  canary  rockfish,  rather  than  allocating 
directed  harvest  of  canary  rockfish. 
Adhering  strictly  to  the  open  access/ 
limited  entry  allocation  of  canary 
rockfish  that  was  established  under  the 
limited  entry  program  (Amendment  6  to 
the  FMP)  does  not  allow  this  flexibility. 
However,  Amendments  12  and  13  to  the 
groundfish  plan,  which  were  approved 
in  December  2000,  recognize  that 
adhering  to  these  allocations  may  not  be 
appropriate  or  possible  for  fisheries 
being  rebuilt,  and  authorize  deviation 
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bom  these  allocations  during  the 
rebuilding  period.  In  order  to  meet 
canary  rockfish  rebuilding  goals  while 
equitably  distributing  the  adverse  effects 
of  rebuilding  among  the  fleets,  the 
Council  has  recommended  suspending 
the  open  access/limited  entry  sillocation 
for  canary  rockfish.  The  Coimcil  has  not 
set  a  specific  open  access/limited  entry 
canary  rockfish  allocation,  but  instead 
has  crafted  the  most  reasonable  set  of 
management  measures  to  achieve 
rebuilding.  Taking  these  steps  to  begin 
rebuilding  is  particularly  appropriate  for 
canary  rockfish,  which  is  taken 
incidentally  in  several  state-managed, 
open  access  fisheries,  such  as  the  pink 
shrimp  trawl  fishery  and  the  salmon 
troll  fishery.  The  Coimcil  does  not 
directly  control  the  amount  of  canary 
rockfish  taken  (although  it  does  control 
the  amount  landed)  in  the  state- 
managed  fisheries. 

The  Council's  rebuilding  measures  for 
canary  rockfish  and  cowcod  and  the 
ABCs,  OYs,  and  management  actions 
recommended  for  2001  are  consistent 
with  the  FMP  and  the  canary  rock  and 
cowcod  rebuilding  plans.  The  draft 
rebuilding  plans  endorsed  by  the 
Council  are  summarized  as  follows: 

Canary  Rockfish 

Areas:  coastwide 

Status  of  stock:  8  to  22  percent  of 
unfished  biomass. 

Maximum  allowable  years  to  rebuild 
to  MSY:  58  years 

Probability  of  rebuilding  to  MSY 
biomass  in  57  years:  52  percent 

Expected  time  to  rebuild:  57  years. 

Fmsy  proxy:  F50% 

ABC  in  2001:  228  mt 

OYin2001:93mt 

Management  measures  for  2001: 
Canary  rockfish  are  primarily  a  shelf 
rockfish  species,  but  may  also  move  into 
deeper  waters  as  they  age,  commonly 
ranging  frova  25  fathoms  (60.96  m)  to 
250  fathoms  (609.6  m).  Historic  fisheries 
for  canary  rockfish  have  been 
concentrated  in  waters  of  50-150 
fathoms  depth.  Their  range  is  from  the 
northern  Baja  California  waters  to  the 
western  Gulf  of  Alaska,  and  they  may  be 
caught  either  in  large  pelagic  schools  or 
dispersed  along  the  rocky  bottom.  The 
large  range  and  varied  habits  of  canary 
rockfish  make  selecting  rebuilding 
measures  particularly  difficult.  Canary 
rockfish  are  caught  either  directly  or 
incidentally  in  most  West  Coast 
groundfish  fisheries.  Of  the  93  mt  OY, 
5  mt  are  reserved  for  harvest  associated 
with  scientific  research,  44  mt  are 
expected  to  be  taken  in  the  recreational 
fisheries,  and  44  mt  cU'e  expected  to  be 
taken  as  incidental  catch  in  the 
commercial  fisheries. 


In  California  and  Oregon  recreational 
fisheries,  the  rockfish  bag  limit  is  10 
fish,  no  more  than  1  of  which  may  be 
canary  rockfish;  off  Washington  the  bag 
limit  is  10  fish,  no  more  than  2  of  which 
may  be  either  canary  rockfish  or 
yelloweye  rockfish.  California 
recreational  fisheries  will  also  close  for 
2  months  (January-February)  south  of 
Point  Conception  (and  possibly  2 
months  at  the  end  of  the  year),  and  for 
4  months  (January- April)  between  Point 
Conception  and  Cape  Mendocino,  with 
some  fishing  allowed  shoreward  of  the 
20-fathom  depth  contour.  Historically, 
the  bulk  of  the' recreational  canary 
rockfish  landings  have  been  made  in 
California.  Commercial  fisheries  for 
groundfish  and  for  non-groundfish 
species  that  co-occur  with  canary 
rockfish  have  been  restricted  to 
minimize  the  incidental  catch  of  canary 
rockfish.  California  hook-and-line 
commercial  fisheries  are  closed  during 
the  same  periods  and  in  the  same  areas 
as  the  recreational  fisheries.  Moreover, 
new  landings  limits  are  introduced  for 
the  summer  flatfish  and  mid-water 
yellowtail  rockfish  fisheries  to  reduce 
opportunities  for  incidental  canary 
rockfish  interception,  and  opportimities 
for  fishing  with  large  footrope  bottom 
trawl  gear  are  severely  restricted.  In  the 
first  few  months  of  2001 ,  the  states  will 
be  working  with  their  shrimp  trawl 
industry  on  using  fish  excluder  devices 
to  reduce  incidental  canary  harvest  in 
that  fishery. 

Cowcod 

Areas:  Point  Conception  to  the  U.S.- 
Mexico boundary. 

Status  of  stock:  4-11  percent  of 
unfished  biomass. 

Maximum  allowable  years  to  rebuild 
to  MSY:  98. 

Probability  of  rebuilding  to  MSY 
biomass  in  98  years:  55  percent 

Expected  time  to  rebuild:  95 

Fmsy  proxy:  F50% 

ABC  in  2001:  5  mt. 

OYin2001:2.4mt. 

Management  measures:  Cowcod  is  a 
sedentary  shelf  rockfish  species  that 
ranges  from  waters  off  Washington  state 
southward  to  Mexico,  with  several 
concentrated  areas  of  abundance  in 
waters  around  some  of  the  islands  and 
offshore  banks  of  the  Southern 
California  Bight.  Cowcod  is  one  of  the 
largest  West  Coast  rockfishes,  growing 
to  37  inches  (95  cm),  making  it  a  prized 
recreational  fisheries  target.  In 
commercial  fisheries,  cowcod  is  usually 
caught  incidentally  to  other  species,  as 
it  occurs  too  infi^uently  to  target 
efficiently.  All  directed  cowcod  fishing 
opportunities  have  been  eliminated  in 
2001.  Retention  of  cewcod  is  prohibited 


for  all  commercial  and  recreational 
fisheries.  To  protect  cowcod  from 
incidental  harvest,  the  Council  has 
recommended  two  Cowcod 
Conservation  Areas  (CCAs)  (the  Eastern 
CCA  and  the  Western  CCA)  in  the 
Southern  California  Bight,  delineated  to 
encompass  key  cowcod  habitat  areas 
and  known  areas  of  high  catches. 
Fishing  for  groundfish  is  prohibited 
within  the  CCAs,  except  that  minor 
nearshore  rockfish,  cabezon,  and 
greenling  may  be  taken  from  waters 
where  the  bottom  depth  is  less  than  20 
fathoms  (36.9  m).  A  transportation 
corridor  is  provided  through  the 
Western  CCA  to  allow  commercial 
vessels  fishing  for  slope  rockfish  and 
other  groundfish  west  of  the  Western 
CCA  to  transport  that  groundfish 
through  the  Western  CCA.  The  Western 
CCA  is  an  area  south  of  Point 
Conception  that  is  bound  by  straight 
lines  connecting  the  following  points  in 
the  order  listed: 

33°50'  N.  lat,  119°30'  W.  long.; 

33°50'  N.  lat,  118°50'  W.  long.; 

32«'20'  N.  lat.,  118°50'  W.  long.; 

32''20'  N.  lat.,  119°30'  W.  long.; 

33°00'  N.  lat.,  119°30'  W.  long.; 

33''00'  N.  lat,  119°50'  W.  long.; 

33°30'  N.  lat,  119°50'  W.  long.; 

33°50'  N.  lat,  119''30'  W.  long. 

The  transit  corridor  through  tne 
Western  CCA  is  bounded  on  the  north 
by  the  latitude  line  at  33°00'30"  N.  lat.. 
and  on  the  south  by  the  latitude  line  at 
32°59'30"  N.  lat. 

The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  the  following 
points  in  the  order  listed: 

32°40'  N.  lat..  118°00'  W.  long.; 

32°40'  N.  lat,  117°50'  W.  long.; 

32''30'  N.  lat.,  117°50'  W.  long.; 

32°40'  N.  lat,  118°00'  W.  long. 

Overfishing 

None  of  the  2001  ABCs  are  knowingly 
set  higher  than  Fmsy  or  its  proxy,  none 
of  the  OYs  are  set  higher  than  the 
corresponding  ABCs.  and  the 
management  measures  herein  are 
designed  to  keep  harvest  levels  within 
specified  OYs. 

After  the  1999  fishing  season,  NMFS 
determined  that  overfishing  had 
occurred  on  three  species  of  rockfish  in 
that  year:  darkblotched  rockfish. 
silvergrey  rockfish.  and  yelloweye 
rockfish.  Changes  to  the  rockfish 
management  structure  in  2000  that 
divided  minor  rockfish  into  three 
species  groups  (nearshore.  shelf,  slope) 
were  partially  intended  to  ensure  that 
those  species  would  not  be  subject  to 
overfishing  harvest  rates  in  2000.  The 
Council  also  adopted  a  poUcy  for  the 
2000  specifications  that  had  reduced 
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ABCs  by  25  percent  to  detennine  OYs 
for  those  species  with  less  rigorous 
stock  assessments,  and  by  50  percent  to 
determine  OYs  for  those  species  with  no 
stock  assessment.  These  poUcies  are 
continued  in  2001. 

Overfishing  is  difficult  to  detect 
inseason  for  many  rockfish,  particularly 
these  minor  rockfish  species,  because 
most  are  not  individually  identified  on 
landing.  Species  compositions,  based  on 
proportions  encountered  in  samples  of 
landings,  are  applied  diuing  the  year. 
However,  final  results  are  not  available 
until  after  the  end  of  the  year. 

Bycateh  and  Discards 

The  Magnuson-Stevens  Act  defines 
bycateh  as  "fish  which  are  harvested  in 
a  fishery,  which  are  not  sold  or  kept  for 
personal  use,  and  include  economic 
discards  and  regulatory  discards."  In  the 
Pacific  Coast  groundfish  fishery  and  in 
many  other  fisheries,  the  term  bycateh 
is  commonly  used  to  describe 
nontargeted  species  that  are  landed  and 
sold  or  used.  The  term  "discard"  is  used 
to  describe  those  fish  harvested  that  are 
neither  landed  nor  used. 

Groundfish  management  meas\u«s 
include  provisions  to  reduce  trip  limit- 
induced  discards  and  to  account  for 
those  discards  when  setting  ABCs  and 
monitoring  harvest  levels.  Discard  rates 
are  Used  to  calculate  an  amount  of 
assumed  discard  that  is  subtracted  from 
the  annual  total  catch  OY  to  yield  a 
landed  catch  eqmvalent.  Although  there 
is  no  exact  measure  of  discard  amounts 
in  most  fisheries,  the  assumed  amounts 
are  taken  into  account  to  prevent  total 
harvest  from  exceeding  the  ABC.  Certain 
species  are  also  managed  within  mixed- 
stock  groups,  like  the  "DTS  complex"  of 
Dover  sole,  thomyheads,  and  sablefish. 
For  groimdfish  multispecies 
management,  trip  limits  are  set  to  match 
the  known  species  catch  proportions, 
which  may  mean  reducing  trip  limits  on 
some  of  the  more  abundant  species  to 
reduce  discards  of  less  abundant 
species,  or  setting  trip  limits  at  levels 
that  vary  throughout  the  year  according 
to  when  particular  stocks  are  most 
aggregated. 

Stock  assessments  and  inseason  catch 
monitoring  are  designed  to  account  for 
all  fishing  mortality,  including  that 
resulting  from  fish  discarded  at  sea. 
Discards  in  the  fishery  for  whiting  are 
well  monitored  and  are  accounted  for 
inseason  as  they  occiu.  In  the  other 
fisheries,  discards  caused  by  trip  limits 
have  not  been  monitored  consistently, 
so  discard  estimates  have  been 
developed  to  account  for  this  extra 
catch.  A  discard  level  of  16  percent  of 
the  total  catch,  previously  measured  for 
widow  rockfish  in  a  scientific  study,  is 


assumed  for  the  commercial  fisheries  for 
widow  rockfish.  yellowtail  rockfish, 
canary  rockfish,  and  POP. 

For  2001  fisheries,  NMFS  analyzed 
the  residts  of  the  1995  through  1998 
EDCP,  in  which  trawl  vessels 
voluntarily  fished  for  groimdfish  and 
either  carried  observers  or  completed 
detailed  catch  and  discard  logbooks. 
NMFS  determined  that  EDCP  data  could 
provide  a  useful  update  for  discard 
estimates  appfied  to  the  "DTS 
complex."  Dover  sole  discard  had  been 
estimated  at  5  percent  of  its  total  catch 
OY  in  2000  and  prior  years,  and  data 
&t)m  the  EDCP  confirmed  that  estimate. 
Thomyhead  discard  estimates  changed, 
however,  from  9  percent  to  17  percent 
of  total  catch  OY  for  longspine 
thomyhead,  and  from  30  percent  to  20 
percent  of  total  catch  OY  for  shortspine 
thomyhead. 

Sablefish  is  the  foiuth  species  in  the 
DTS  complex,  and  the  only  species  in 
the  complex  with  sector-specific 
allocations.  In  2000  and  prior  years,  an 
estimate  of  10-percent  discard  had  been 
taken  off  the  top  of  the  sablefish  total 
catch  OY  before  allocating  the 
remaining  catch  between  sectors.  For 
2001,  the  Coxmcil  recommended  first 
allocating  the  total  catch  OY  between 
fishery  sectors,  and  then  applying 
sector-appropriate  discard  rates  to  each 
sector.  Tribal  sablefish  longline  fisheries 
were  allocated  10  percent  of  the  total 
catch  OY  (690  mt,),  and  then  were 
discounted  3  percent  of  that  allocation 
for  discards,  for  a  landed  catch 
allocation  of  669  mt.  The  remaining  90 
percent  (6,205  mt)  of  the  total  catch  OY 
was  discounted  24  mt  for  research,  then 
divided  between  the  open  access  (9.4 
percent  of  the  non- tribal  OY,  or  581  mt) 
and  limited  entry  fisheries  (90.6  percent 
of  the  non- tribal  OY,  or  5,600  mt).  Open 
access  sablefish  fisheries  are  primarily 
hook-and-line  daily  trip  limit  fisheries, 
with  an  estimated  discard  rate  of  8 
percent,  making  the  open  access  landed 
catch  allocation  535  mt.  The  limited 
entry  allocation  is  divided  between  the 
trawl  sector  (58  percent,  or  3,248  mt) 
and  the  fixed  gear  sector  (42  percent  or 
2,352  mt).  EDCP  data  provided  a  trawl 
sector  discard  estimate  of  22  percent, 
reducing  the  trawl  landed  catch 
allocation  to  2,533  mt.  The  limited 
entry,  fixed  gear  fishery  lands  inost  of 
its  sablefish  in  a  brief  derby  with  few 
discard  opportunities,  similar  to  the 
tribal  sablefish  fisheries.  Thus,  the 
limited  entry,  fixed  gear  sablefish 
discard  estimate  is  also  3  percent, 
reducing  the  allocation  for  that  sector  to 
2,281  mt. 

On  December  21 ,  2000,  NMFS 
approved  Amendment  13  to  the  FMP. 
The  amendment  was  intended  to 


respond  to  Magnuson-Stevens  Act 
bycateh  provisions.  NMFS  published  a 
proposed  rule  to  implement 
Amendment  13  on  November  21,  2000 
(65  FR  69898),  which  included  a  full 
retention  program  for  the  at-sea  whiting 
fisheries  and  changes  to  the  annual 
management  measures  framework  to 
allow  better  protection  of  overfished 
species  itom  incidental  catch.  NMFS 
will  soon  publish  a  final  rule  that  will 
create  a  regulatory  framework  for  an 
observer  program  in  the  shore-based 
groundfish  fisheries.  In  early  2001,  the 
agency  will  be  working  with  the  three 
West  Coast  states  and  the  interested 
public  to  develop  an  observer  coverage 
plan  for  the  purpose  of  gathering  total 
catch  information.  NMFS  hopes  to  place 
observers  on  groundfish  vessels  in 
summer/fall  2001.  All  of  these  efforts 
are  expected  to  improve  and  update 
discard  information,  data  on  mixed- 
stock  complex  compositions,  and 
background  data  for  stock  assessments. 

n.  Limited  Entry  and  Open  Access 
Fisheries 

The  FMP  estabUshed  a  limited  entry 
program  that,  on  January  1, 1994, 
divided  the  conunercial  groundfish 
fishery  into  the  limited  entry  and  open 
access  sectors,  each  with  its  own 
-allocations  and  management  measures. 
Limited  entry  and  open  access 
allocations  are  calciilated  according  to  a 
formula  specified  in  the  FMP,  which 
takes  into  account  the  relative  amounts 
of  a  species  taken  by  each  component  of 
the  fishery  during  the  1984-1988  limited 
entry  window  period. 

Groundfish  species  that  had  limited 
entry  and  open  access  allocations  in 
2000  continue  to  be  allocated  between 
the  two  sectors  in  2001.  As  explained 
earlier  in  the  section  on  rebuilding 
plans,  the  limited  entry/open  access 
allocation  for  canary  rockfish  is  being 
suspended  during  the  rebuilding  period 
as  necessary  in  order  to  allow  the 
Council  the  flexibility  to  develop 
management  measures  to  allow  access 
to  healthy  stocks  while  protecting 
canary  rockfish.  All  OYs,  and  all  limited 
entry  and  open  access  allocations  are 
expressed  in  terms  of  total  catch.  In 
2001,  as  in  2000,  estimates  of  trip-limit 
induced  discards  that  previously  were 
taken  "off  the  top"  before  setting  the 
limited  entry  and  open  access 
allocations,  will  instead  be  deducted 
only  from  the  limited  entry  allocations 
for  purposes  of  estimating  the  landed 
catch  equivalents.  Estimates  of  discards 
will  be  applied  separately  inseason  to 
the  limited  entry  and  open  access 
allocations  as  data  become  available. 
Landed  catch  equivalents  are  the 
harvest  goals  used  when  adjusting  trip 
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limits  and  other  management  measures 
during  the  season.  Estimated  bycateh  of 
yellowrtail  rockfish  and  widow  rockfish 
in  the  offshore  whiting  fishery  is  also 
deducted  from  the  limited  entry 
allocations  to  determine  the  landed 
catch  equivalents  for  the  target  fisheries 
for  widow  and  yellowtail  rockfish. 
Although  this  revised  process 
complicates  the  calculation  of  the 
landed  catch  equivalents  for  the  limited 
entry  allocations,  it  is  intended  to  more 
appropriately  apply  the  discard 
estimates  to  the  fleet  responsible  for  the 
discards.  Discards  in  most  open  access 
fisheries  are  believed  to  be  small,  and 
no  discard  estimates  are  applied  to  the 
open  access  fishery  at  this  time. 
However,  they  may  be  applied  diuing 
the  season  as  information  becomes 
available. 


Open  Access  Allocations 

The  open  access  fishery  is  composed 
f  vessels  that  operate  under  the  OYs, 
quotas,  and  other  management  measures 
governing  the  open  access  fishery,  using 
(1)  exempt  gear  or  (2)  longline  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  limited  entry  permits  endorsed 
for  use  of  that  gear.  Exempt  gear 
includes  all  types  of  legal  groimdfish 
fishing  gear  except  groundfish  trawl, 
longline,  and  pots.  (Exempt  gear 
includes  trawls  used  to  harvest  pink 
shrimp,  spot,  or  ridgeback  prawns 
(shrimp  trawls)  and,  halibut  or  sea 
cucumbers  south  of  Pt.  Arena,  CA 
(38°57'30>  N.  lat). 

Open  access  allocations  are  derived 
by  applying  the  open  access  allocation 
percentages  to  the  commercial  OY.  The 
commercial  OY  is  the  annual  OY  after 
subtracting  any  set-asides  for 
recreational  or  tribal  fishing  or 
compensation  for  conducting  resource 
siuveys.  For  those  species  in  which  the 
open  access  share  would  have  been  less 
than  1  percent,  no  open  access 
allocation  is  specified  unless  significant 
open  access  effort  is  expected. 

Limited  Entry  Allocations 

The  limited  entry  fishery  is  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
OYs,  quotas,  and  other  management 
measiues  governing  the  limited  entry 
fishery.  Limited  entry  gear  includes 
longline,  pot,  or  groundfish  trawl  gear 
used  under  the  authority  of  a  valid 
limited  entry  permit  issued  imder  the 
FMP,  affixed  with  an  endorsement  for 
that  gear.  (Groundfish  trawl  gear 
excludes  shrimp  trawls  used  to  harvest 
pink  shrimp,  spot  prawrns,  or  ridgeback 
pravras,  and  other  trawls  used  to  fish  for 
California  hahbut  or  sea  cucumbers 
south  of  Pt.  Arena,  CA.)  A  sablefish 


endorsement  is  also  required  to  operate 
in  the  limited  entry  non-trawl  regular  or 
mop-up  seasons  for  sablefish. 

The  limited  entry  allocation  (in  total 
catch)  is  the  OY  reduced  by  (1)  set- 
asides,  if  any,  for  treaty  Indian  fisheries, 
recreational  fisheries,  or  compensation 
fishing  for  participation  in  resource 
surveys  (which  results  in  the 
commercial  OY  or  quota);  and  (2)  the 
open  access  allocation.  (Allocations  for 
Washington  coastal  tribal  fisheries  are 
discussed  in  section  V  and,  for  whiting, 
at  paragraph  IV.B.(3).) 

Following  these  procedures,  the 
Regional  Administrator  calculated  the 
amounts  of  the  allocations  that  are 
presented  in  Table  la  to  this  dociunent. 
Unless  otherwise  specified,  the  limited 
entry  and  open  access  allocations  are 
treated  as  OYs  in  2001.  There  may  be 
slight  discrepancies  from  the  Coimcil's 
recommendations  due  to  rounding. 

m.  2001  Management  Measures 

Before  2000,  the  major  goals  of 
groundfish  management  were  to  prevent 
overfishing  while  achieving  the  OYs 
and  to  provide  year-roimd  fisheries  for 
the  major  species  or  species  groups. 
Over  time,  however,  it  became  apparent 
that  a  number  of  species  could  not 
continue  to  be  harvested  year-round  at 
a  constant  harvest  rate.  New  legislative 
mandates  under  the  Magnuson-Stevens 
Act  (as  amended  by  the  Sustainable 
Fisheries  Act  in  1996)  gave  highest 
priority  to  preventing  overfishing  and 
rebuilding  overfished  stocks  to  their 
MSY  levels.  The  National  Standard 
Guidelines  at  50  CFR  600.310 
interpreted  this  as  "weak  stock 
management,"  which  means  that 
harvest  of  healthier  stocks  may  need  to 
be  curtailed  to  prevent  overfishing  or  to 
rebuild  overfished  stocks.  Amendment 
13  to  the  FMP,  which  was  approved  in 
December  2000,  authorizes  additional 
types  of  management  measvues  to  be 
adopted  routinely  with  the  annual 
management  measures  in  order  to 
achieve  rebuilding. 

Five  FMP  species  have  been  declared 
overfished  as  of  January  2000  (lingcod, 
bocaccio,  POP,  canary  rockfish,  and 
cowcod),  and  two  more  species  are 
being  declared  overfished  concurrent 
with  publication  of  this  document 
(darkblotched  and  widow  rockfish).  Of 
these  species,  canary  rockfish  is  the 
most  constraining,  as  its  OY  was 
reduced  from  1,045  mt  in  1999  to  200 
mt  in  2000,  and  to  93  mt  in  2001. 
Canary  rockfish  is  found  coastwide  on 
the  continental  shelf  and  is  caught 
directly  or  incidentally  in  most  West 
Coast  fisheries  (groundfish  and  non- 
groundfish.  In  order  to  rebuild  these 
overfished  species,  the  Coimcil  chose 


management  measures  to  divert  effort 
off  the  sea  floor  of  the  continental  shelf, 
where  lingcod,  bocaccio,  canary 
rockfish,  cowcod,  widow  rockfish,  and, 
to  a  lesser  extent,  POP  and  darkblotched 
rockfish  occiu.  Management  measiu«s 
for  2001  are  designed  to  orient  these 
fisheries  away  from  the  shelf,  while 
providing  fishing  opportunities  on 
some,  but  not  all,  groimdfish  species 
throughout  the  year. 

Management  priorities  for  2001  were 
guided  by  the  following  goals:  (1) 
Prevent  overfishing;  (2)  manage 
consistent  with  rebuilding  plans  for 
overfished  species;  (3)  maximize  harvest 
opportunities  for  non-depleted  stocks 
while  minimizing,  to  the  extent 
practicable;  the  discard  mortaUty  of 
other  species;  (4)  provide  equitable 
harvest  opportunity  for  both 
recreational  and  commercial  sectors;  (5) 
within  the  commercial  fisheries,  achieve 
limited  entry  and  open  access 
allocations,  to  the  extent  practicable  and 
(6)  maintain  year-round  commercial 
groundfish  fishing  opportunities  to  the 
extent  possible. 

A  number  of  assumptions  and 
considerations  were  involved  in 
developing  the  management 
recommendations  for  2001 .  As 
discussed  earlier,  the  chief  constraint 
for  2001  fisheries  was  the  need  to 
prevent  directed  and  incidental  canary 
rockfish  harvest.  Directed  canary 
rockfish  harvest  can  be  eliminated  by 
reducing  trip  limits  to  levels  that  make 
targeting  canary  rockfish  unprofitable. 
However,  reducing  incidental 
interception  of  canary  rockfish  to 
minimal  levels  is  much  more  difficult. 
For  example,  widow  rockfish  directed 
fishing  opportunities  in  2001  have  been 
reduced  because  of  its  newly  designated 
status  as  an  overfished  species,  and 
reducing  widow  rockfish  target  levels  is 
expected  to  also  reduce  incidental 
canary  rockfish  interception.  Moreover, 
yellowtail  rockfish,  which  is  also  often 
caught  with  canary  rockfish,  has  lower 
trip  Umits  this  year  then  otherwise 
would  have  been  required  to  take  the 
yellowtail  OY  to  minimize  canary 
rockfish  interception.  In  general,  there 
are  few  yellowrtail  rockfish  targeting 
opportunities  for  trawlers  in  2001,  and 
most  yellowtail  rockfish  landings  are 
allowed  only  when  yellowtail  is  caught 
incidentally  to  flatfish  landings  or  in 
directed  midwater  yellowtail  fisheries. 
Furthermore,  flatfish  fisheries  have  been 
constrained  by  new  trip  limits, 
particularly  in  the  summer  months 
when  canary  rockfish  is  likely  to  be 
incidentally  taken. 

The  Council  has  also  continued  its 
management  strategy  from  2000  that 
prohibited  landings  of  many  species  by 
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vessels  using  large  footrope  trawl  gear 
(footropes  greater  than  8  inches  (20.5 
cm)  diameter).  It  is  not  possible  to 
maintain  a  year-roimd  fishery  with 
bottom  trawl  gear  for  all  groundfish 
species  without  an  unacceptable  level  of 
incidental  catch,  and  it  is  not  possible 
to  maintain  a  year-round  conunercial 
fishery  if  all  (or  even  most)  limited  entry 
vessels  participate  all  year. 

Recreational  fisheries  effort  has  also 
been  reduced  to  protect  canary  rockfish. 
A  significant  portion,  26  mt,  of  the  93 
mt  canary  rockfish  OY  is  expected  to  be 
taken  in  the  California  recreational 
fisheries.  To  constrain  their  recreational 
fisheries  to  even  this  catch  level, 
California  fishery  managers 
recommended  continuing  the  2000  2- 
month  fishery  closiue  south  of  Point 
Conception,  except  for  fishing  for  minor 
nearshore  rockfish  shoreward  of  the  20- 
fathom  (36.9  m)  depth  contour  (with  the 
potential  for  an  additional  closure  in  the 
last  2  months  of  the  year  if  needed). 
Between  Point  Conception  and  40°10' 
N.  lat.,  the  fishery  will  be  closed  in 
March  and  April,  and  expanding  to  a 
partial  closure  in  May-June,  although 
fishing  for  minor  nearshore  rockfish 
shoreward  of  the  20-fathom  (36.9  m) 
depth  contour  will  be  allowed. 
Additional  changes  to  bag  limits,  hook 
limits,  and  size  limits  were  also  needed 
to  reduce  recreational  canary  rockfish 
harvest. 

Cowcod  protection  measures 
described  earlier  in  the  section  on 
cowcod  rebuilding  apply  to  all  fisheries. 
Cowcod  retention  is  prohibited  for  all 
fisheries  and  all  gear  types.  Commercial 
and  recreational  groimdfish  fisheries  are 
closed  within  the  CCAs,  except  that 
fishing  for  nearshore  rockfish  is  allowed 
inside  20  fethoms  (36.9  m).  The  Coimcil 
is  also  asking  the  state  of  California  to 
further  protect  cowcod  by  restricting  or 
prohibiting  non-groimdfish  fisheries 
inside  the  CCAs. 

Recreational  fishing  restrictions 
proposed  for  California  are  intended  to 
ensure  that  fishing  mortality  will  not 
exceed  limits  associated  with  rebuilding 
plans  for  bocaccio,  canary  rockfish, 
cowcod,  and  lingcod,  while  not 
restricting  the  fisheries  so  fully  that 
charter  vessels  and  associated  firms  are 
forced  out  of  business.  The  2-month 
closure  off  southern  California  is 
intended  to  reduce  bocaccio  catch  but 
will  provide  some  protection  for  all 
species.  The  4-month  closure  off  central 
California  will  provide  additional 
protection  needed  for  canary  rockfish  as 
well  as  reducing  the  catch  of  bocaccio 
and  lingcod  in  that  area.  Reductions  in 
bag  limits  and  hook  limits  are  also 
intended  to  reduce  opportimities  for 
fishers  to  intercept  protected  species. 


Closed  CCAs  will  have  incidental 
benefits  in  protecting  bocaccio  and 
other  rockfish.  Cowcod  inhabit  special 
types  of  habitat,  and  fishers  (and  charter 
operators)  know  well  how  to  identify 
and  avoid  such  habitat.  Taken  together 
with  the  proposed  restrictions  on 
commercial  fisheries,  the  recreational 
fishery  limits  are  expected  to  keep  total 
fishing  mortality  imder  the  established 
OYs. 

Some  commercial  fishers  have 
commented  that  they  are  being  un&irly 
constrained  relative  to  recreational 
fisheries,  while  some  recreational 
fishers  have  commented  that  the 
commercial  fisheries  are  being  favored. 
In  developing  2001  management 
measures,  the  Council  sought  a  fair  and 
equitable  balance  for  the  two  sectors, 
and  also  sought  to  achieve  needed 
reductions  in  total  fishing  mortality. 
The  Coimcil  was  concerned  that  fiirther 
restrictions  on  recreational  fishing  (e.g., 
longer  closures  or  lower  bag  limits) 
would  prevent  charter  vessels  operators 
fit)m  running  charter  fishing  trips  for  a 
long  enough  period  that  they  would  go 
out  of  business.  Under  further 
restrictions,  passengers  may  refuse  to 
pay  the  price  to  fish  or  may  not  make 
enough  trips  in  open  seasons  to  allow 
operators  to  cover  their  costs.  Not  only 
would  charter  vessel  operators  be 
affected  by  changes  to  recreational 
fishery  management,  but  related 
businesses  would  also  likely  suffer.  The 
closed  seasons  generally  cover  the 
months  that  have  historically  accounted 
for  the  largest  seasonal  catches  of 
bocaccio  and  other  rockfishes. 

Allowable  commercial  catches  of 
many  groimdfish  are  even  lower  than  in 
2000,  but  the  Council  has  tried  to 
restructure  the  timing  of  differential  trip 
limits  to  provide  commercial  fisheries    v 
with  greater  flexibility  in  their  fishing 
patterns  while  not  increasing  the  overall 
catches.  Again,  this  restnictiuing  is 
intended  to  limit  the  extent  to  which 
fishers  wovdd  be  driven  out  of  business 
and  related  firms  would  suffer.  Many 
commercial  groundfish  fishers  have 
other  fishing  opportimities  during  the 
year,  and  these  opportimities  were  taken 
into  account.  For  example,  the  small- 
scale  commercial  fishers  (and 
recreational  fishers)  in  southern 
California  would  (under  state 
regidations)  still  be  able  to  fish  for 
certain  species  in  nearshore  waters 
while  the  shelf  is  closed  to  protect 
overfished  species. 

Management  measures  for  the  limited 
entry  fishery  are  foimd  in  section  FV. 
Most  cumulative  trip  limits,  size  limits, 
and  seasons  for  the  limited  entry  fishery 
are  set  out  in  Tables  3  and  4  of  section 
rV.  However,  the  limited  entry  nontrawl 


sablefish  fishery,  the  midwater  trawl 
fishery  for  whiting,  and  the  hook-and- 
line  fishery  for  black  rockfish  off 
Washington  are  managed  separately 
fi-om  the  majority  of  the  groundfish 
species  and  are  not  fully  addressed  in 
the  tables.  Their  framework 
management  structure  has  not  changed 
since  2000,  except  for  the  level  of  trip 
limits  for  sablefish  and  whiting,  and  is 
described  in  paragraphs  IV.B.(2)-(4)  of 
section  IV.  Other  provisions  for  the  2000 
fisheries  not  explicitly  addressed  above 
remain  in  effect  for  2001  and  are 
repeated  in  section  IV  of  this  document. 

The  following  management  measures, 
adopted  this  year  as  part  of  the  annual 
management  measures,  are  established 
as  routine  management  measiu-es:  (l) 
Conunercial  trip  limits  that  differ  by 
gear  type;  (2)  recreational  size  limits  and 
hook  limits;  recreatioUal  fileting  and 
dressing  requirements  for  rockfish, 
cabezon,  greenling,  and  lingcod;  and  (3) 
closed  seasons/areas  for  all  fisheries  for 
all  groundfish,  rockfish,  lingcod,  and 
cowcod. 

After  hearing  proposals  and  advice 
from  its  advisory  entities  and  public 
testimony  at  its  November  2000 
meeting,  the  Council  recommended  the 
following  actions  for  management  in 
2001. 

Limited  Entry  Trawl 

For  the  limited  entry  trawl  fishery,  the 
Council  recommended  a  suite  of  gear 
and  cumulative  trip  limits  designed  to 
encourage  fishing  with  gear  in  times  and 
areas  where  incidental  catch  of 
overfished  or  depleted  species  will  be 
minimized.  For  2001,  the  Coimcil 
reconunended  continuing  the  use  of 
differential  trip  limits  for  limited  entry 
trawlers  operating  with  different  trawl 
gear  configurations:  bottom  trawl  with 
footropes  greater  than  8  inches  (20.5  cm) 
in  diameter;  bottom  trawl  with  footropes 
smaller  than  8  inches  (20.5  cm)  in 
diameter;  and  midwater  or  pelagic 
trawl.  Trawling  with  footropes  that  have 
roller  gear  or  other  large  gear  designed 
to  bounce  over  tough  rockpiles  tends  to 
allow  those  vessels  greater  access  to 
areas  where  several  of  the  overfished 
species  congregate.  Therefore,  landings 
of  shelf  rockfish  are  prohibited  if  large 
footrope  trawls  (roller  gear)  are  used  (or 
on  board  the  vessel);  small  amounts  of 
shelf  rockfish  bycatch  may  be  landed  if 
small  footrope  trawls  are  used;  and, 
targeting  healthy  shelf  rockfish  stocks  is 
encouraged  only  if  midwater  trawls  are 
used.  This  strategy  of  differential  trip 
limits  for  different  trawl  gear  types  was 
used  in  2000,  and  initial  Oregon 
Department  of  Fish  and  Wildlife 
logbook  data  show  a  significant  decrease 
in  trawl  activity  in  rocky  areas  of  the 
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continental  shelf.  Cowcod  prohibitions 
and  closures  apply  to  limited  entry 
trawl  vessels,  although  there  are  few 
limited  entry  trawl  vessels  operating 
south  of  Point  Conception  in  CCA 
waters. 

Chafing  gear  will  continue  to  be 
prohibited  on  the  body  of  small  footrope 
trawls.  Chafing  gear  protects  the  net 
from  excess  wear  when  it  drags  against 
rock  piles  or  the  sea  floor.  The 
prohibition  against  chafing  gear  makes 
the  net  more  vulnerable  to  damage,  and 
so  encourages  fishers  to  operate  in  less 
rocky  areas. 

Trawl  vessels  using  large  footrope 
gear  (with  footropes  greater  than  8 
inches  (20  cm)  in  diameter)  are 
prohibited  from  landing  nearshore  and 
shelf  rockfish  and  most  flatfish  species 
because  their  ability  to  fish  in  rocky 
areas  would  result  in  high  incidental 
catch  of  species  that  cannot  withstand 
additional  fishing  effort.  Although 
vessels  are  not  prohibited  fi-om  using 
large  footropes  in  nearshore  and 
continental  shelf  areas,  they  are  not 
allowed  to  retain  and  sell  most  of  the 
species  they  would  catch  from  those 
areas,  which  was  a  significant 
disincentive  to  operate  there  in  2000. 
Large  footrope  trawls  may  still  be  used 
on  deepwater  species  of  the  continental 
shelf  and  slope,  primarily  Dover  and  rex 
soles,  thomyheads,  sablefish,  and 
deepwater  rockfish,  fewer  of  the  species 
needing  protection  in  these  areas  would 
be  encountered.  Dvuing  part  of  the  year, 
predominanUy  winter  months,  large 
footrope  trawls  may  also  be  used  to 
harvest  arrowtooth  flounder  and  petrale 
sole.  However,  small  footrope  trawls  are 
required  for  the  rest  of  the  year  when 
these  species  are  more  likely  to 
aggregate  with  overfished  species  (See 
Table  3). 

Trip  limits  are  imposed  for 
arrowtooth  flounder  from  January-April 
and  from  November-December  to 
discourage  targeting  on  POP,  and  on  all 
flatfish  species  in  the  north  in  May- 
October  to  minimize  canary  rockfish 
bycatch.  The  lingcod  trawl  fishery  is 
closed  during  January- April  and 
November-December,  with  only  an 
incidental  catch  level  trip  limit  (400  lb 
(181  kg)  per  month)  available  from  May- 
October.  Lingcod  closures  in  the  winter 
will  reduce  the  overall  harvest  and  will 
protect  spawning  fish  and  males 
guarding  their  nests. 

Another  way  the  Council  devised  to 
allow  harvest  of  relatively  abundant 
stocks  is  through  the  use  of  midwater 
trawl  gear.  This  gear  is  effective  at 
harvesting  certain  species  above  the 
ocean  floor  with  little  or  no  bycatch  of 
bottom-dwelling  species  such  as  canary 
rockfish.  In  fact,  the  Council  believes 


that  using  midwater  gear  may  be  the 
best  way  to  harvest  chilipepper  and 
yellowtail  rockfish  without  catching 
canary  rockfish.  Consequentiy,  larger  2- 
month  cumulative  trip  limits  are 
provided  for  vessels  using  midwater 
trawl  gear  to  harvest  yellov»rtail  and 
chilipepper  rockfish.  If  a  fisher  chooses 
to  carry  more  than  one  type  of  trawl  gear 
on  bo^d,  any  landing  will  be  attributed 
to  the  gear  on  board  with  the  most 
restrictive  landing  limit.  To  land  the 
maximum  amounts  of  yellowtail  and 
chilipepper  rockfish,  vessels  will  be 
required  to  have  only  midwater  trawl 
gear  on  board. 

However,  NMFS  caimot  guarantee 
that  these  higher  midwater  trawl  limits 
will  be  available  throughout  the  year,  or 
in  future  years.  NMPS  cautions  fishers 
to  consider,  before  purchasing  new  gear, 
whether  investing  in  new  midwater 
trawl  gear  is  cost  effective.  For  the 
foreseeable  future,  the  Council  will  be 
operating  under  the  provisions  of 
overfished  species  rebuilding  plans, 
which  wiU  make  it  difficult  for  the 
Council  to  provide  consistency  in  the 
fishery  management  measures  it 
recommends  from  year  to  year. 

Limited  Entry  Fixed  Gear 

Limited  entry  fixed-gear  fisheries  start 
the  year  with  the  same  limits  as  the 
limited  entry  trawl  fishery  when  there  is 
no  distinction  based  on  type  of  trawl 
gear.  It  has  the  same  limits 'as  the  small 
footrope  trawl  fishery  when  there  is  a 
frawl  gear  distinction,  except  for  limits 
for  sablefish,  widow  rockfish,  yellowtail 
rockfish,  chilipepper*  and  nearshore 
rockfish.  Fixed  gear  cumulative  trip 
limits  for  minor  shelf  rockfish,  canary 
rockfish,  bocaccio,  and  lingcod  are  the 
same  as  the  cumulative  trip  limits  for 
the  small  footrope  trawl  fishery  except 
for  the  closed  periods  for  the  fixed  gear 
fishery  south  of  40°10'  N.  lat.  Cowcod 
prohibitions  and  closures  apply  to 
limited  entry,  fixed  gear  vessels. 

Higher  midwater  frawl  limits  are  not 
appropriate  for  fixed  gear.  Midwater 
trawls  can  be  used  to  selectively  harvest 
relatively  large  quantities  of  yellowtail 
and  chilipepper  rockfishes  above  the  sea 
floor  with  minimal  incidental  catch  of 
overfished  species  and  at  levels  far 
exceeding  recent  landings  by  most  fixed 
gear.  There  are  no  comparable  and 
enforceable  ways  to  modify  fixed  gear  to 
keep  it  off  the  bottom  and  away  irom 
overfished  species  on  the  continental 
shelf. 

The  fixed  gear  fishery  for  widow 
rockfish  is  provided  with  a  cumulative 
frip  limit  of  3,000  lb  (1,361-kg)  per 
month  in  2001,  between  the  20,000-lb 
(9,072-kg)  2-month  midwater  trawl  limit 
and  the  1,000-lb  (454  kg)  per  month 


small  footrope  trawl  cumulative  limit. 
However,  the  limit  for  the  fixed  gear 
fishery  is  higher  than  actual  amounts 
landed  by  most  fixed  gear  vessels  in  the 
past. 

The  fixed  gear  limit  for  yellowtail 
rockfish  in  2001  is  kept  at  the  same 
level  as  for  small  footrope  trawl  gear, 
1,500  lb  (680  kg)  per  month.  This  limit 
will  accommodate  incidental  catch 
rather  than  a  target  fishery.  This  limit 
will  restrict  the  fixed  gear  fleet 
somewhat,  but  is  intended  and  expected 
to  minimize  incidental  canary  rockfish 
catch. 

The  2001  chilipepper  limit  of  2,500  lb 
(1,134  kg)  per  month  is  maintained  at  a 
lower  level  than  trawl  gear,  consistent 
with  recent  landings,  because  bocaccio 
are  caught  in  fixed  gear  fisheries  for 
chilipepper. 

Mmor  nearshore  rockfish  north  of 
40°10'  N.  lat.  are  managed  to  encourage 
fishing  for  black  and  blue  rockfish, 
which  are  generally  more  abundant  than 
other  nearshore  rockfish  species.  Thus, 
the  limited  entry  fixed  gear  fishery  for 
nearshore  rockfish  north  of  40''10'  N.  lat. 
is  10,000  lb  (4,536  kg)  per  2  months,  of 
which  no  more  than  4,000  lb  (1.814  kg) 
may  be  species  other  than  black  or  blue 
rockfish. 

The  fixed  gear  sablefish  fishery  is 
managed  under  regulations  at  50  CFR 
660.323(a)(2)  that  provide  for  2  seasons 
(the  regular  and  mop-up  seasons)  during 
which  cumulative  trip  limits  apply.  The 
rest  of  the  year  is  designated  for  the 
"daily  trip  limit"  (DTL)  fishery,  which 
is  restricted  by  the  pounds  of  sablefish 
that  may  be  landed  in  each  day,  (300  lb 
(136  kg)  north  of  36"  N.  lat.  and  350  lb 
(159  kg)  south  of  36°  N.  lat.).  DTLs  may 
not  be  accumulated  or  combined  into  a 
larger  landing.  North  of  36°  N.  lat..  DTL 
landings  are  also  counted  toward  a  2- 
month  cumulative  limit  of  2,700  lb 
(1,225  kg).  South  of  36°  N.  lat.,  a  fisher 
may  opt  to  make  one  landing  per  week 
above  350  lb  (159  kg),  but  no  more  than 
1,050  lb  (476  kg). 

For  commercial  fisheries,  direct 
targeting  and  opportunities  to  take 
overfished  species  as  bycatch  are 
severely  curtailed.  Fixed  gear  generally 
has  greater  access  than  trawl  gear  to 
rockfish  living  on  and  around  high  relief 
rockpiles.  To  prevent  commercial  fixed 
gear  vessels  from  fishing  for  nearshore 
rockfish,  shelf  rockfish,  and  lingcod 
during  periods  when  the  recreational 
fisheries  for  those  species  are  closed,  the 
Council  recommended  also  closing 
commercial  fixed  gear  fishing  for  tiiose 
species  during  the  same  areas  and 
periods.  All  limited  entry  fixed  gear  (pot 
and  longline)  vessels  south  of  40°10'  N. 
lat.  are  prohibited  from  fishing  for 
nearshore  rockfish,  shelf  rockfish,  and 
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lingcod,  with  allowances  for  vessels 
fishing  inside  of  the  20-fathom  (36.9  m) 
depth  contour.  (In  January  and  February 
south  of  34°27'  N.  lat.,  closed  except  for 
minor  nearshore  rockfish  inside  20 
fathoms  (36.9  m);  in  March  and  April 
between  40°10'  N.  lat.  to  34*'27'  N.  lat.. 
closed;  in  May  and  June  between  40°10' 
N.  lat.  to  34°27'  N.  lat.,  closed  except  for 
minor  nearshore  rockfish  inside  20 
fathoms  (36.9  m)).  Concurrent 
commercial  and  recreational  closures 
are  expected  to  achieve  conservation 
goals  while  reducing  the  conflict  that 
sometimes  occurs  when  one  gear  type  is 
allowed  to  fish  while  the  other  gear  type 
is  not.  The  Council  expects  that  these 
commercial  closures  will  also  reduce 
the  chance  that  a  commercial  vessel 
could  take  advantage  of  the  recreational 
closure  to  target  known  rockfish 
hotspots  available  only  to  nontrawl  gear. 

Open  Access  (Hook-and-Line,  Troll,  Pot. 
Setnet,  Trammel  Net) 

The  open  access  nontrawl  fishery  is 
managed  separately  from  the  limited 
entry  fixed-gear  fishery.  As  in  the  past, 
open  access  ciunulative  trip  limits 
continue  to  be  applied  mostly  to  1- 
month  periods,  and  thomyheads  may 
not  be  taken  and  retained  north  of  36° 
N.  lat.  Time  and  area  closiues  are  used 
south  of  40°10'  N.  lat.,  similar  to  the 
limited  entry  fixed  gear  fisheries  and  for 
the  same  reasons.  Vessels  participating 
in  the  open  access  fisheries  with 
nontrawl  gear  (hook-and-Une,  troll,  pot, 
setnet  and  trammel  net)  south  of  40°10' 
N.  lat.  are  prohibited  from  fishing  for 
nearshore  rockfish,  shelf  rockfish,  and 
lingcod,  with  allowances  for  vessels 
fishing  inside  of  the  20-fathom  (36.9m) 
depth  contour.  (In  January  and  February 
south  of  34''27'  N.  lat.,  closed  except  for 
minor  nearshore  rockfish  inside  20 
fathoms  (36.9  m);  in  March  and  April 
between  40°10'  N.  lat.  to  34°27'  N.  lat.. 
closed;  in  May  and  June  between  40°10' 
N.  lat.  to  34°27'  N.  lat.,  closed  except  for 
minor  nearshore  rockfish  inside  20 
fathoms  (36.9  m)).  The  lingcod  fishery 
for  all  open  access  nontrawl  gears  is  also 
subject  to  the  same  closure,  size  limits, 
and  cumulative  trip  limits  as  limited 
entry  fixed  gear  fisheries.  As  in  2000, 
the  Council  wanted  to  provide  a 
continued  opportunity  to  nearshore 
fishers  to  selectively  harvest  black  and 
blue  rockfish  north  of  40''10'  N.  lat., 
while  discouraging  excessive  harvest  of 
other  nearshore  species.  Consequently, 
the  cumulative  trip  limit  provides  for 
landings  of  3,000  lb  (1,361  kg)  per  2 
months  of  nearshore  rockfish,  of  which 
no  more  than  900  lb  (408  kg)  may  be 
species  other  than  black  or  blue 
rockfish.  Cowcod  prohibitions  and 


closures  apply  to  all  open  access 
vessels. 

In  1998  and  prior  years,  most  open 
access  limits  were  linked  to  (and  could 
not  exceed)  limited  entry  limits,  so  that 
the  open  access  monthly  cumulative 
limits  for  most  species  were  50  percent 
of  the  limited  entry  2-month  ciunulative 
limits  for  those  species.  Since  1999, 
open  access  cumulative  limits  have  not 
been  linked  to  limited  entry  cimiulative 
limits.  Open  access  ciimulative  limits 
may  exceed  those  for  limited  entry.  If  a 
vessel  with  a  limited  entry  permit  uses 
open  access  gear  (including  exempted 
trawl  gear)  and  the  open  access 
cumulative  limit  is  larger,  the  vessel 
will  be  constrained  by  the  smaller, 
Umited  entry  cumulative  limit  for  the 
entire  cimaulative  pMod. 

Open  Access  Exempted  Trawl  Gear 

Open  access  exempted  trawl  gear 
(used  to  harvest  spot  and  ridgeback 
prawns,  California  hahbut,  sea 
cuciunbers,  or  pink  shrimp)  is  managed 
with  both  "per  trip"  limits  and 
cumidative  trip  limits.  These  trip  limits 
are  similar  to  those  in  2000,  and  the 
species-specific  open  access  limits 
apply  but  may  not  exceed  the  overall 
groundfish  limits.  The  limits  are  500  lb 
(227  kg)  of  groimdfish  per  day,  not  to 
exceed  1 ,500  lb  (680  kg)  per  trip  in  the 
pink  shrimp  fishery.  For  other  exempted 
trawl  gears,  there  is  a  300-lb  (136-kg)  per 
trip  limit.  The  pink  shrimp  fishery  is 
subject  to  species-specific  limits  that  are 
different  from  other  open  access  limits 
for  lingcod,  canary  rockfish,  and 
sablefish.  Cowcod  prohibitions  and 
closures  apply  to  all  open  access 
vessels. 

Recreational  Fishery 

Recreational  fisheries  are  also 
restricted  for  conservation  reasons, 
particularly  for  lingcod,  canary  rockfish. 
and  bocaccio,  which  have  significant 
recreational  catches.  Washington, 
Oregon,  and  California  each  proposed, 
and  the  Council  recommended,  different 
conibinations  of  seasons,  bag  limits  and 
size  limits  to  best  fit  the  needs  of  their 
recreational  fisheries,  while  meeting  the 
conservation  goals. 

For  lingcod,  Washington  closed  the 
recreational  fishery  for  5  months 
(January  1-March  15,  October  15- 
December  31)  and  raised  the  bag  limit 
from  1  to  2  fish,  while  maintaining  the 
24-inch  (61  cm)  minimum  size  limit. 
Oregon  lowered  its  bag  limit  from  2  to 
1  lingcod  and  maintained  its  24-inch 
(61 -cm)  size  limit,  but  removed  its  34- 
inch  (86-cm)  maximimi  size  limit. 
California  maintained  its  2  lingcod  bag 
limit,  and  a  minimum  size  limit  of  26 
inches  (66  cm),  and  closed  the  lingcod 


season  January-February  south  of  34°27' 
N.  lat.  and  March- June  fitim  40°10'  N. 
lat.  to  34°27'  N.  lat.  As  recently  as  1998. 
all  three  states  had  3-fish  lingcod  bag 
limits  and  year-round  seasons  for  this 
species.  Recreational  fisheries  measures 
are  more  liberal  off  Washington  State 
and  somewhat  revised  in  Oregon 
because  of  the  slightly  higher  lingcod 
OY  in  2001.  California  fisheries  in  2000 
achieved  the  bulk  of  the  recreational 
lingcod  allocation  and  had  to  be 
curtailed  late  in  the  year  to  prevent  the 
fishery  bom  exceeding  the  recreational 
lingcod  allocation  in  2001. 

To  prevent  overfishing  and  rebuild 
overfished  rockfish,  the  states  took  a 
number  of  additional  actions. 
Washington  maintained  its  10  rockfish 
bag  limit,  but  added  that  no  more  than 
2  rockfish  could  be  either  canary 
rockfish  or  yelloweye  rockfish,  a  species 
on  which  overfishing  occurred  in  1 999. 
(Yelloweye  are  not  common  in  trawl 
catches.)  Oregon  maintained  its  10 
rockfish  bag  limit,  of  which  no  more 
than  1  may  be  canary  rockfish,  a 
reduction  from  3  canary  rockfish  in 
2000.  California  maintained  its  10  - 
rockfish  bag  limit,  reduced  its  canary 
rockfish  sublimit  bom  3  fish  to  1  fish, 
and  also  reduced  its  bocaccio  sublimit 
from  3  fish  to  2  fish,  and  kept  its  10- 
inch  (25-cm)  minimmn  size  limit  for 
bocaccio.  California  also  reduced  its 
hook-per-pole  limit  from  3  hooks  to  2 
hooks.  For  bocaccio,  the  10-inch  (25-cm) 
minimum  size  off  California  was 
adopted  to  discourage  the  targeting  of 
yoimg  fish  off  piers  and  jetties.  Bocaccio 
smaller  than  10  inches  (25  cm)  are 
common  in  shallow  water  during  their 
first  year  of  life,  before  they  have  an 
opportunity  to  mature  and  spawn.  Fish 
caught  off  piers  and  jetties  do  not  suffer 
from  decompression  and  are  expected  to 
have  high  survive  if  returned  quickly  to 
sea. 

To  assist  in  species  identification  off 
California,  the  entire  skin  must  remain 
on  rockfish  filets.  This  requirement 
provides  a  more  effective  means  of 
enforcing  reductions  in  bag  limits  for 
rockfish,  in  general,  and  for  bocaccio, 
cowcod,  and  canary  rockfish.  in 
particular,  because  it  is  difficult  to 
accurately  distinguish  among  rockfish 
species  unless  the  entfre  skin  is 
attached. 

Size  limits  are  imposed  on  the 
following  three  species  to  protect  young 
fish  in  nearshore  waters  off  California: 
cabezon.  15-inch  (38-cm)  size  limit;  kelp 
greenling,  12-inch  (30-cm)  size  limit; 
and  California  scorpionfish  (also  called 
>sculpin>).  10-  inch  (25-cm)  size  limit. 
These  recreational  size  limits  apply  to 
species  with  a  conservation  need  that 
are  of  commercial  and  recreational 
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importance.  Furthermore,  these  species 
are  harvested  in  waters  that  are  shallow 
enough  to  ensure  a  high  likelihood  of  ' 
survival  following  capture  and  release. 
For  cabezon,  greenling,  and  California 
scorpionfish,  the  minimum  size  limits 
are  intended  to  provide  at  least  50 
percent  of  adult  females  of  each  species 
with  an  opportunity  to  spawn  at  least 
once.  California  state  law  subjects 
commercial  fisheries  off  California  to 
the  same  size  limits  for  these  three 
species. 

Different  season  closures  were  chosen 
north  and  south  of  Point  Conception  in 
order  to  maximize  benefits  to  bocaccio 
and  canary  rebuilding,  while  limiting 
disruption  to  the  overall  recreational 
fishery  to  2-month  or  4-month  periods. 
Season  closings  were  chosen  to 
correspond  with  the  periods  of  greatest 
benefit  statewide  for  bocaccio  and 
canary  rockfish.  Historically,  over  40 
percent  of  annual  recreational  landings 
of  bocaccio  in  southern  California  have 
occurred  dvuing  January  and  February, 
so  prohibiting  most  rockfish  landings 
during  those  months  has  the  highest 
potential  benefit  for  bocaccio.  Nearly  all 
canary  rockfish  catches  in  California 
have  occurred  north  of  Point 
Conception,  where  about  39  percent  of 
the  catch  occurs  during  March-Jime, 
which  is  the  greatest  proportion  of  the 
total  annual  catch  taken  in  any  four 
consecutive  months.  March-June  also 
accounts  for  a  comparatively  high 
proportion  of  the  bocaccio  catch  north 
of  Point  Conception. 

Season  closures  allow  for  modestly 
higher  trip  and  bag  Umits  than 
otherwise  would  be  possible  under  year- 
round  fishing.  Season  closures  are  also 
expected  to  result  in  fewer  discards  than 
otherwise  would  occur.  Concurrent 
seasons  for  recreational  and  commercial 
nontrawl  fisheries  are  more  cost 
effective  to  enforce  than  staggered 
seasons  and  minimize  conflicts  between 
commercial  nontrawl  and  recreational 
fishers  who  fish  for  nearshore  and  shelf 
rockfish. 

Additional  reductions  in  bocaccio  and 
canary  rockfish  landings  will  be  realized 
from  lowering  the  daily  bag  limits  for 
those  species  in  the  recreational  fishery. 
Changing  the  daily  bag  limit  for 
bocaccio  from  three  fish  to  two  fish  may 
reduce  recreational  bocaccio  landings 
between  12  and  23  percent.  Likewise, 
lowering  the  daily  bag  limit  for  canary 
rockfish  from  three  fish  to  one  fish  is 
expected  to  reduce  recreational  landings 
of  canary  rockfish  by  about  36  percent. 

The  most  dramatic  change  to 
recreational  fisheries  management  for 
groundfish  is  the  introduction  of  the 
CCAs  and  the  prohibition  on  cowcod 
retention.  Cowcod  has  been  an  attractive 


target  fish  for  recreational  anglers 
because  of  its  rare  occurrence  and 
because  it  is  one  of  the  largest  rockfishes 
(up  to  37  inches  (95  cm)  in  length). 
Council  recommendations  for  cowcod 
harvest  are  intended  to  emphasize  that 
cowcod  are  rare  because  they  have  been 
overfished,  and  that  anglers  need  to 
avoid  cowcod  rather  than  pursue  them. 
Recreational  fisheries  are  subject  to  the 
same  cowcod  prohibitions  and  closures 
as  commercial  fisheries. 

Fishing  Communities  and  Impacts 

The  Magnuson-Stevens  Act  requires 
that  actions  taken  to  implement  FMPs 
be  consistent  with  the  10  national 
standards,  one  of  which  requires  that 
conservation  and  management  measures 
"take  into  account  the  importance  of 
fishery  resources  to  fishing  communities 
in  order  to  (A)  provide  for  the  sustained 
participation  of  such  communities  and 
(B).  to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities."  Commercial  and 
recreational  fisheries  for  Pacific  coast 
groundfish  contribute  to  the  economies 
and  shape  the  cultures  of  numerous 
fishing  communities  in  Washington, 
Oregon,  and  California.  Meeting  the 
needs  of  fishing  conununities  has 
become  increasingly  difficult  because 
the  Council  manages  a  fishery  that  is 
overcapitalized  and  contains  stocks  that 
are  overfished.  In  setting  this  year's 
specifications  and  management 
measures,  the  Coimcil  took  several  steps 
to  accommodate  the  needs  of  those 
communities  within  the  constraints  of 
Magnuson-Stevens  Act  requirements  to 
rebuild  overfished  stocks  and  to  prevent 
overfishing.  In  general,  the  Council 
allows  the  largest  harvest  possible, 
consistent  with  conservation  needs  of 
the  fish  stocks. 

For  three  of  the  five  overfished 
species  (lingcod,  bocaccio,  and  canary 
rockfish),  the  Council  could  have 
prohibited  all  landings  of  these  species, 
despite  knowing  that  these  three  species 
are  caught  in  mixed-stock  fisheries. 
Interception  and  incidental  mortality  for 
these  stocks  are  inevitable  whether  a 
retention  prohibition  is  in  place  or  not. 
Instead,  the  Coimcil  looked  for  some 
minimum  level  of  retention  in  both 
commercial  and  recreational  fisheries 
that  v^ould  allow  fishery  participants  to 
land  some  of  their  incidental  catch  of 
those  species.  The  Council's  goal  was  to 
set  retention  at  some  minimal  level  that 
would  discoiuage  targeting,  while 
allowing  fishers  to  land  already-dead, 
incidentally  caught  fish.  The  retention 
levels  allowed  for  each  of  these  species 
are  below  the  overfishing  level  and 
allow  rebuilding,  but  also  account  for 
some  unintentional  catch. 


In  addition  to  measiures  that  cushion 
the  socio-economic  effects  of  rebuilding, 
the  Coimcil  continued  the  year-round 
fishery  opportunity  that  is  important  to 
the  fishing  and  processing  sectors  for 
maintedning  a  continuity  of 
employment.  The  Council  modified  the 
cumulative  trip  limit  system  that  has 
been  used  in  recent  years  to  extend  the 
fishing  season  throughout  the  year  by 
providing  opportunities  for  at  least 
some  groundfish  species  and  by 
maintaining  trawl  gear  restrictions 
initially  adopted  for  2000.  These  gear 
restrictions  use  operational  and 
economic  incentives  to  prevent  bottom 
trawl  fishing  with  roller  gear  for  some 
species  and  encourage  use  of  midwater 
trawl  and  small  footrope  trawls  on  the 
continental  shelf  where  most  overfished 
species  occur.  These  strategies  were  first 
developed  for  the  2000  fishery  by  a 
group  of  industry  participants  who  met 
with  the  Groundfish  Management  Team 
(GMT)  about  achieving  conservation 
goals  while  minimizing  effects  on  the 
industry  and  coastal  communities. 
Offering  higher  limits  to  gear  with  lower 
bycatch  rates  reduces  bycatch  and 
enhances  economic  opportunities  by 
providing  access  to  healthy  stocks. 

Nonetheless,  the  effects  of  these  2001 
management  measures  on  some  fishers 
and  communities  will  be  severe, 
particularly  for  those  without  other 
opportunities.  For  the  2001  fishery,  the 
Council  proposed  stringent  harvest 
levels  iiitended  to  protect  and  rebuild 
overfished  and  depleted  stocks.  In 
addition  to  reducing  OYs  for  overfished 
stocks,  the  Council  also  severely 
constrained  harvest  on  healthy  stocks 
associated  with  those  overfished  stocks. 
These  measures  were  needed  to  ensure 
that  rebuilding  of  overfished  and 
depleted  stocks  could  occur.  However, 
they  will  cause  serious  socio-economic 
repercussions  as  a  result  of  these  lower 
harvest  levels  and  the  consequent  lower 
landings  limits. 

On  January  19,  2000,  Commerce 
Secretary  William  Daley  announced  that 
the  West  Coast  groundfish  fishery 
qualified  as  a  "fishery  failure"  under  the 
Magnuson-Stevens  Act.  NMFS  had 
determined  that  this  "fishery  failure" 
was  the  result  of  several  factors, 
primarily  a  long  period  of  low  ocean 
productivity  combined  with  incorrect 
assumptions  about  the  productivity  of 
groundfish  stocks.  As  discussed  earlier 
in  the  section  on  the  Council's  new  and 
more  conservative  harvest  policy,  recent 
scientific  studies  have  shown  that  West 
Coast  groundfish  stocks  have  relatively 
low  productivity  when  compared  to 
other,  similar  stocks  throughout  the 
world.  Thus,  the  Council  had  to 
conservatively  adjusted  its  current 
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harvest  policies  to  account  for  this  new 
information  about  lower  groundBsh 
productivity,  and  set  lower  harvest 
limits  to  rebuild  stocks  that  had  been 
inadvertently  fished  at  overly  aggressive 
rates  in  the  past. 

In  addressing  the  economic  side  of  the 
fishery  failure,  NMFS  estimated  that 
implementing  2000  OYs  and  landings 
hmits  would  result  in  about  a  25 
percent  loss  ($9-11  million)  in  revenue 
for  the  industry,  as  compared  to  1999 
OYs  and  landings  levels.  Groundfish 
harvest  is  even  more  constrained  for 
2001  with  the  implementation  of  the 
canary  rockfish  rebuilding  plan. 
Participation  in  the  groundfish  fishery, 
particularly  for  open  access  fishers,  has 
declined  over  the  past  several  years.  In 
1994,  approximately  1,900  vessels 
landed  groundfish  in  the  open  access 
fishery  coastwide.  In  1999, 
approximately  1 ,500  open  access  vessels 
landed  groimdfish  in  1999.  Out  of  the 
400  vessels  leaving  the  fishery, 
approximately  300  had  participated  in 
the  fishery  south  of  Cape  Mendocino, 
CA.  Participation  in  the  open  access 
fishery  is  more  flexible  than 
participation  in  the  limited  entry 
fishery;  open  access  vessels  are  more 
likely  to  move  between  fisheries  from 
year  to  year,  or  to  try  a  new  economic 
venture  altogether.  Thus,  open  access 
fleet  size  may  be  used  as  a  gauge  of  the 
overall  economic  viabiUty  of  the  fishery. 

Distribution  of  the  economic  effect  of 
the  2001  management  measures  ^11 
depend  on  how  well  the  fishers  can 
adapt  to  the  restrictions.  Some  user 
groups,  particularly  those  able  to  use 
midwater  trawl  gear,  will  have  a  greater 
opportimity  to  harvest  than  they  would 
have  had  without  gear  restrictions, 
because  the  Coimcil  recommended 
restrictions  that  encourage  fishers  to  use 
gear  that  reduces  incidental  catch  of  the 
depleted  rockfish.  Other  fishers  will  not 
be  able  to  maintain  a  viable  operation  at 
the  reduced  harvest  levels.  The  Coimcil 
prepared  an  EA/RIR  for  this  action, 
which  includes  a  discussion  of  the 
economic  and  social  effects  of  these 
management  measures  on  coastal 
communities  (see  ADDRESSES). 

Summary  of  Management  Changes  in 
2001 

Section  IV  below  incorporates  the 
regulatory  text  that  applies  to  fishers 
operating  in  the  Pacific  coast  groundfish 
fishery  in  2001.  Many  provisions  are  the 
same  as  in  2000,  but  a  number  of 
revisions  and  format  changes  have  been 
made.  New  cumulative  trip  limit 
periods  are  announced  at  rV.A.(l)(c) 
that  apply  to  both  limited  entry  and 
open  access  fisheries.  Explanations  of 
size  limit  measurements  and  weight 


conversions  are  found  at  paragraph 
IV.A.(6),  including  a  new  filet  length 
description  for  recreational  fisheries. 
The  sablefish  size  limit  for  trawlers  and 
the  limited  entry,  fixed-gear  regular  and 
mop-up  sablefish  fisheries  have  been 
eliminated.  Paragraph  IV.A.  (11) 
clarifies  how  cumulative  trip  limits  are 
applied  for  a  Umited  entry  vessel 
operating  in  the  open  access  fishery  if 
the  open  access  limit  is  larger  than  the 
limited  entry  limit.  Paragraph  IV.A.(12) 
on  "crossover"  provisions  includes  new 
discussions  of  how  crossover  provisions 
apply  to  minor  rockfish  species  and 
how  they  apply  to  the  DTS  complex  for 
limited  entry  trawlers.  Paragraph 
rV.A.(13)  includes  a  list  of  species  that 
must  be  sorted.  Gear  restrictions  for  the 
limited  entry  fishery  appear  in 
paragraph  IV.A.(14);  cumulative  trip 
limits  differ  for  many  species  depending 
on  the  type  of  trawl  gear  used.  The  first 
days  of  the  major  cumulative  limit 
periods,  which  establish  when  limited 
entry  permit  transfers  must  be 
completed,  are  announced  in  paragraph 
rV.A.(15).  Platooning  dates  for  the  year 
2000  are  fisted  in  paragraph  IV.A. (16).  A 
new  paragraph  rV.A.(20)  is  inserted  to 
define  the  CCAs.  Classifications  of 
nearshore,  shelf,  and  slope  rockfish  are 
foimd  at  paragraph  rV.A.(21),  and  minor 
rockfish  species  are  listed  in  Table  2. 
Cumulative  trip  limits  are  set  into 
tables,  with  explanations  in  Section  IV. 
However,  the  industry  is  cautioned  not 
to  rely  on  the  tables  idone.  The  text  in 
Section  rV  provides  cumulative  trip 
limit  definitions  and  periods,  size  limit 
definitions  and  conversions,  and  other 
information  that  cannot  be  readily 
included  in  a  table  but  must  be 
understood  in  order  to  correcUy  use  the 
tables.  The  sablefish  allocations  and 
nontrawl  sablefish  management.  Pacific 
whiting  allocations  and  seasons,  and 
"per  trip"  limits  for  black  rockfish  off 
Washington  State  are  still  presented  in 
text  in  paragraphs  fV.B.  Discussions  of 
trip  limits  for  exempted  trawl  gear  in 
the  open  access  fishery  (paragraph 
fV.C),  recreational  management 
measures  (paragraph  FV.D.),  and  tribal 
allocations  and  management  measures 
(paragraph  V.)  still  remain  in  the  text. 

How  to  Use  the  Trip  Limit  Tables 

Cumulative  trip  limits  are  applied 
during  the  time  periods  and  in  the  areas 
indicated  in  Tables  3-5  of  Section  IV. 
The  cumulative  trip  limit  may  be  taken 
at  any  time  within  the  applicable 
cumulative  trip  limit  period.  All 
cumulative  trip  Umit  periods  start  at 
0001  hours,  local  time,  on  the  specified 
begiiming  date,  except  for  >B>  platoon 
trawl  vessels  whose  limits  start  on  the 


16th  of  the  month  (see  paragraph 
IV.A.(16). 

Example  1:  Line  2  of  Table  3  for  the 
limited  entry  trawl  fishery  means:  North 
of  40°10'  N.  lat.,  the  cumulative  trip 
limit  for  minor  slope  rockfish  is  1,500 
lb  (680  kg)  per  2-month  period;  the  2- 
month  periods  are  January  1-February 
28  and  March  1-April  30. 

Example  2:  The  trip  limits  for 
bocaccio  on  Table  4  for  limited  entry 
fixed  gear  mean:  From  January  1 
through  February  28,  the  trip  limit  for 
bocaccio  between  40°10'  N.  lat.  and 
34°27'  N.  lat.  is  300  lb  (136  kg)  each 
month.  However,  the  fishery  for 
bocaccio  is  closed  from  March  1  to  April 
30,  which  means  bocaccio  may  not  be 
taken,  retained,  possessed  or  landed 
between  40°10'  N.  lat.  and  34°27'  N.  lat. 
during  that  time  period.  The  cimiulative 
trip  limit  increases  to  500  lb  (227  kg)  per 
month  on  May  1 ,  but  a  fisher  may  not 
fish  ahead  on  that  amount  (see 
paragraph  IV.A.(2)).  Bocaccio  taken  and 
retained  north  of  40°10'  N.  lat.  are  not 
explicitly  mentioned  in  the  table,  which 
means  they  are  included  in  the  trip  limit 
for  "minor  shelf  rockfish-north"  (see 
footnote  5  of  Table  4). 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  2001 , 
including  both  measures  that  are 
unchanged  from  2000  and  new 
measures. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2001 
management  measures,  unless  otherwise 
specified  in  a  subsequent  Federal 
Register  document: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  "per  trip"  limit  is  the  total 
aUowable  amount  of  a  groundfish 
species  or  species  group,  by  weight,  or 
by  percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  irom  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  mciximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  l.t.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
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period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  ciunulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 
without  a  limit  on  the  number  of 
landings  or  trips,  unless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  0001 
hours  l.t.  and  end  at  2400  hours  l.t.,  are 
as  follows,  unless  othenvise  specified: 

(i)  The  2-month  periods  are:  January 
1-February  28,  March  1 -April  30,  May  1- 
June  30,  July  1-August  31,  September  1- 
October  31,  and,  November  1 -December 
31. 

(ii)  One  month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Simday  through  Saturday. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumulative  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  legal 
period,  so  long  as  no  fish  (including,  but 
not  Umited  to,  groimdfish  with  no  trip 
limits,  shrimp,  prawns,  or  other 
nongroundfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  legal 
period.  As  stated  at  50  CFR  660.302  (in 
the  definition  of  "landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing.  Fishing  ahead  is  not 
allowed  during  or  before  a  closed  period 
(see  paragraph  IV.A.(7)).  See  paragraph 
IV.A.  (9)  for  information  on  inseason 
changes  to  limits. 

(3)  Weights.  All  weights  are  round 
weights  or  round-weight  equivalents 
unless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  weights,  and,  imless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  "Legal  fish"  means  fish 
legally  taken  and  retained,  possessed,  or 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act,  any  document 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  "total  length":  the  longest 
measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 
with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
beeil  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 


listed  here,  contact  the  state  where  the 
fish  will  be  landed. 

(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natural,  relaxed  position. 

(b)  "Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measured  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

(c)  Filets.  A  filet  is  the  flesh  from  one 
side  of  a  fish  extending  from  the  head 
to  the  tail,  which  has  been  removed 
from  the  body  {head,  tail,  and  backbone) 
in  a  single  continuous  piece.  Filet 
lengths  may  be  subject  to  size  limits  for 
some  groundfish  taken  in  the 
recreational  fishery  off  California  (see 
paragraph  IV.  D.(l)).  A  filet  is  measured 
along  the  length  of  the  longest  part  of 
the  filet  in  a  relaxed  position;  stretching 
or  otherwise  manipulating  the  filet  to 
increase  its  length  is  not  permitted. 

(d)  Sablefish  weight  limit  conversions. 
The  following  conversions  apply  to  both 
the  limited  entry  and  open  access 
fisheries  when  trip  limits  are  effective 
for  those  fisheries.  For  headed  and 
gutted  (eviscerated)  sablefish,  the 
conversion  foctor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  conversion 
factor  currentiy  is  1.6  in  Washington, 
Oregon,  and  California.  However,  the 
state  conversion  factors  may  differ; 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.) 

(e)  Lingcod  size  and  weight 
conversions.  The  following  conversions 
apply  in  both  limited  entry  and  open 
access  fisheries. 

(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  total 
length  for  whole  fish. 

(ii)  Weight  conversion.  The 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  states' 
conversion  factors  may  differ,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod,  or 
lingcod  that  is  only  gutted;  the 
following  conversion  factors  will  be 


used.  To  detennin  (A)  Headed  and 
gutted.  The  conversion  factor  for  headed 
and  gutted  lingcod  is  1.5.  e  the  round 
wei^t,  multiply  the  processed  weight 
times  the  conversion  fector. 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Closure.  "Closure,"  when  referring 
to  closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.(See  50  CFR  660.302.)  Unless 
otherwise  announced  in  the  Federal 
Register,  offloading  must  begin  before 
the  time  the  fishery  closes.  [Note: 
Special  provisions  are  made  for  an  at- 
sea  closure  at  the  end  of  the  regular 
season  for  the  sablefish  limited  entry 
fishery.  See  50  CFR  660.323(a)(2). ]  The 
provisions  at  paragraph  rV.A.(2)  for 
fishing  ahead  do  not  apply  during  a 
closed  period.  It  is  unlawful  to  transit 
through  a  closed  area  v^th  the 
prohibited  species  on  board,  no  matter 
where  that  species  was  caught,  except  as 
provided  for  in  the  CCA  at  IV.  A.(20). 

(8)  Fishery  management  area.  "The 
fishwy  management  area  for  these 
species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore  or  landed  in 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  the  EEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Routine  management  measures. 
Most  trip,  bag,  and  size  limits  in  the 
groundfish  fishery  have  been  designated 
"routine  ".  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  (See  50  CFR  660.323(b).) 
Council  meetings  in  2001  will  be  held 
in  the  months  of  March,  April,  June, 
September,  and  November.  Inseason 
changes  to  routine  management 
measures  are  announced  in  the  Federal 
Register.  Information  concerning 
changes  to  routine  management 
measures  is  available  from  the  NMFS 
Northwest  and  Southwest  Regional 
Offices  (see  ADDRESSES).  Changes  to  trip 
limits  are  effective  at  the  times  stated  in 
the  Federal  Register.  Once  a  change  is 
effective,  it  is  illegal  to  take  and  retain, 
possess,  or  land  more  fish  than  allowed 
under  the  new  trip  limit.  This  means 
that,  unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  a  fishery  closes  or  a 
more  restrictive  trip  limit  takes  effect. 
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(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groundfish  in 
excess  of  the  landing  limit  for  the  open 
access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 
gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  access  gear,  but  the  open 
access  limit  is  smaller  than  the  limited 
entry  limit,  the  open  access  limit  cannot 
be  exceeded  and  counts  toward  the 
limited  entry  limit.  If  a  vessel  has  a 
limited  entry  permit  and  uses  open 
access  gear,  but  the  open  access  limit  is 
larger  than  the  limited  entry  limit,  the 
smaller  limited  entry  limit  appUes,  even 
if  taken  entirely  with  open  access  gear. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 

a  species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
ciunulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
limits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
660.323(aKl)).  hi  2001,  the  cumulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  IV.A(l)(c),  but  may  be 
changed  during  the  year  if  announced  in 
the  Federal  Register. 

(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area.  If  a  vessel  takes  and 
retains  any  groundfish  species  or 
species  group  of  groundfish  in  an  area 
where  a  more  restrictive  trip  limit 
appUes  before  fishing  in  an  area  where 

a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  groundfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
where  a  more  restrictive  trip  limit 


applies,  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(c)  Minor  rockfish.  Several  rockfish 
species  are  designated  with  species- 
specific  limits  on  one  side  of  the  40°10 
N.  lat.  management  line,  and  are 
included  as  pari  of  a  minor  rockfish 
complex  on  the  other  side  of  the  line. 

(i)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  north  of  40°10'  N.  lat, 
that  vessel  is  also  (yermitted  to  take  and 
retain,  possess  or  land  splitnose  rockfish 
up  to  its  cmnulative  limit  south  of  of 
40°10'  N.  lat.,  even  if  splitnose  rockfish 
were  a  part  of  the  landings  fi-om  minor 
slope  rockfish  taken  and  retained  north 
of  40°10  N.  lat.  [Note:  A  vessel  that  takes 
and  retains  minor  slope  rockfish  on  both 
sides  of  the  management  line  in  a  single 
cumulative  limit  period  is  subject  to  the 
more  restrictive  cumulative  limit  for 
minor  slope  rockfish  during  that 
period.) 

(ii)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  north  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  chilipepper 
rockfish  and  bocaccio  up  to  their 
respective  cumulative  limits  south  of 
40°10'  N.  lat.,  even  if  either  species  is 
part  of  the  landings  from  minor  shelf 
rockfish  taken  and  retained  north  of 
40°10'  N.  lat.  [Note:  A  vessel  that  takes 
and  retains  minor  shelf  rockfish  on  both 
sides  of  the  management  line  in  a  single 
cumulative  limit  period  is  subject  to  the 
more  restrictive  cimiulative  limit  for 
minor  shelf  rockfish  during  that  period.) 

(iii)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  south  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  yellowtail 
rockfish  and  POP  up  to  their  respective 
ciunulative  limits  north  of  40°10'  N.  lat., 
even  if  either  species  is  part  of  the 
landings  from  minor  shelf  rockfish 
taken  and  retained  south  of  40''10'  N. 
lat.  [Note:  A  vessel  that  takes  and  retains 
minor  shelf  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative 
limit  period  is  subject  to  the  more 
restrictive  ciunulative  limit  for  minor 
shelf  rockfish  during  that  period.) 

(d)  "DTS  complex."  For  2001, 
differential  trip  limits  are  introduced  for 
the  "DTS  complex"  (Dover  sole, 
shortspine  thomyhead,  longspine 
thomyhead,  sablefish)  north  and  south 
of  the  management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishisry  are  subject  to  the  crossover 
provisions  in  this  paragraph  IV.A.(12) 
when  making  landings  that  include  any 
one  of  the  four  species  in  the  "DTS 
complex."  [Example:  The  January- 
February  cumulative  limit  for  Dover 


sole  north  of  40°10'  N.  lat.  is  65,000  lb 
(29,484  kg)  and  the  cumulative  limit  for 
sablefish  in  that  same  period  and  area 
is  5.000  lb  (2,268  kg),  while  the 
cimiulative  limits  south  of  40°10'  N.  lat. 
are  35,000  lb  (15,876  kg)  for  Dover  sole 
and  8,000  lb  (3,629  kg)  for  sablefish. 
Under  the  crossover  provisions,  a  vessel 
may  not  take  and  retain  Dover  sole 
north  of  40°10'  N.  lat.  and  then  travel 
south  of  40°10'  N.  lat.  in  that  same  2- 
month  period  to  take  and  retain  the 
higher  sablefish  limit  in  the  south.) 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  commercial  OY,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
commercial  optimiun  jdeld,  or  quota 
applied."  This  provision  applies  to  both 
the  limited  entiy  and  open  access 
fisheries.  (See  50  CFR  660.306(h).)  The 
following  species  must  be  sorted  in 
2001: 

(a)  For  vessels  with  a  limited  entry 
permit: 

(i)  Coastwide — widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
shortspine  and  longspine  thomyheads, 
Dover  sole,  arrowtooth  flounder,  rex 
sole,  petrale  sole,  other  flatfish,  lingcod, 
sablefish,  and  Pacific  whiting; 

(ii)  North  of  40°10'  N.  lat.--Pacific 
ocean  perch,  yellowtail  rockfish,  and, 
for  fixed  gear,  black  rockfish  and  blue 
rockfish: 

(iii)  South  of  40°10'  N.  lat.- 
chilipepper  rockfish,  bocaccio  rockfish, 
splitnose  rockfish. 

(b)  For  open  access  vessels  (vessels 
without  a  limited  entry  permit): 

(i)  Coastwide — widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
arrowtooth  flounder,  other  flatfish, 
lingcod,  sablefish,  and  Pacific  whiting; 

(ii)  North  of  40°10'  N.  lat.— black 
rockfish,  blue  rockfish.  Pacific  ocean 
perch,  yellowtail  rockfish; 

(iii)  South  of  40°10'  N.  lat.— 
chilipepper  rockfish,  bocaccio  rockfish, 
splitnose  rockfish; 

(iv)  South  of  Point  Conception — 
thomyheads. 

(14)  Limited  Entry  Trawl  Gear 
Restrictions.  Limited  entry  trip  limits 
may  vary  depending  on  the  type  of  trawl 
gear  that  is  on  board  a  vessel  diu-ing  a 
fishing  trip:  large  footrope,  small 
footrope,  or  midwater  trawl  gear. 

(a)  Types  of  trawl  gear — (i)  Large 
footrope  trawl  gear  is  bottom  trawl  gear, 
as  specified  at  50  CFR  660.302  and 
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660.322(b),  with  a  footrope  diameter 
larger  than  8  inches  (20  cm)  (including 
rollers,  bobbins  or  other  material 
encircling  or  tied  along  the  length  of  the 
footrope). 

(ii)  Sniall  footrope  trawl  gear  is 
bottom  trawl  gear,  as  specified  at  50 
CFR  660.302  and  660.322(b),  with  a 
footrope  diameter  8  inches  (20  cm)  or 
smaller  (including  rollers,  bobbins  or 
other  material  encircling  or  tied  along 
the  length  of  the  footrope),  except 
chafing  gear  may  be  used  only  on  the 
last  50  meshes  of  a  small  footrope  trawl, 
measured  from  the  terminal  (closed)  end 
of  the  codend.  Other  lines  or  ropes  that 
run  parallel  to  the  footrope  may  not  be 
augmented  or  modified  to  violate 
footrope  size  restrictions. 

(iii)  Midwater  trawl  gear  is  pelagic 
trawl  gear,  as  specified  at  50  CFR 
660.302  and  660.322(b)(2).  The  footrope 
of  midwater  trawl  gear  may  not  be 
enlarged  by  encircling  it  with  chains  or 
by  any  other  means.  Ropes  or  lines 
running  parallel  to  the  footrope  of 
midwater  trawl  gear  must  be  bare  and 
may  not  be  suspended  with  chains  or 
other  materials. 

(b)  Cumulative  trip  limits  and 
prohibitions — (i)  Large  footrope  trawl.  It 
is  unlawful  to  take  and  retain,  possess 
or  land  any  species  of  shelf  or  nearshore 
rockfish  (defined  at  IV.A.(21)  and  Table 
2  to  Section  IV)  from  a  fishing  trip  if 
large  footrope  gear  is  onboard;  this 
restriction  applies  coastwide  from 
January  1  to  December  31.  North  of 
40°10'  N.  lat.,  it  is  unlawful  to  take  and 
retain,  possess  or  land  petrale  sole  from 
a  fishing  trip  if  large  footrope  gear  is 
onboard  and  the  trip  is  conducted  at 
least  in  part  between  May  1  and  October 
31;  cumulative  limits  for  "all  other 
flatfish"  (all  flatfish  except  those  with 
ciunulative  trip  limits  in  Table  3  to 
Section  FV)  are  lower  for  vessels  with 
large  footrope  gear  on  board  if  the  trip 
is  conducted  at  least  in  part  between 
May  1  and  October  31.  South  of  40°10' 
N.  lat.,  it  is  unlawful  to  take  and  retain, 
possess,  or  land  petrale  sole  from  a 
fishing  trip  if  large  footrope  gear  is  on 
board  and  the  trip  is  conducted  at  least 
in  part  during  May  1-October  31; 
cumulative  limits  for  arrowtooth 
flounder  and  "all  other  flatfish"  are 
lower  for  vessels  with  large  footrope 
gear  on  board  i-'  the  trip  is  conducted  at 
least  in  part  between  May  1  and  October 
31.  (See  Table  3).  The  presence  of  rollers 
or  bobbins  larger  than  8  inches  (20  cm) 
in  diameter  on  board  the  vessel,  even  if 
not  attached  to  a  trawl,  will  be 
considered  to  mean  a  large  footrope 
trawl  is  on  board.  Dates  are  adjusted  for 
the  "B"  platoon  (See  IV.A.(16)). 

(ii)  Small  footrope  or  midwater  trawl 
gear.  Cumulative  trip  limits  for  canary 


rockfish,  widow  rockfish,  yellowtail 
rockfish,  bocaccio,  chilipepper,  minor 
shelf  rockfish,  minor  nearshore  rockfish, 
and  lingcod,  as  indicated  in  Table  3  to 
Section  FV,  are  allowed  only  if  small 
footrope  gear  or  midwater  trawl  gear  is 
used,  and  if  that  gear  meets  the 
specifications  in  paragraphs  IV.A.(14). 

(iii)  Midwater  trawfgear.  Higher 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear  to  harvest  widow,  yellowtail, 
or  chilipepper  rockfish.  Each  landing 
that  contains  widow,  yellowtail,  or 
chilipepper  rockfish  is  attributed  to  the 
gear  on  board  with  the  most  restrictive 
trip  limit  for  those  species.  Landings 
attributed  to  small  footrope  trawl  must 
not  exceed  the  small  footrope  limit,  and 
landings  attributed  to  midwater  trawl 
must  not  exceed  the  midwater  trawl 
limit.  If  a  vessel  has  landings  attributed 
to  both  types  of  trawls  during  a 
cumulative  trip  limit  period,  landings 
attributed  to  small  footrope  gear  are 
counted  toward  the  cumulative  limit  for 
midwater  trawl  gear.  [Example:  The 
cumulative  trip  limit  in  January- 
February  for  widow  rockfish  is  20,000  lb 
(9,072  kg)  per  2  month  period,  of  which 
no  more  than  1,000  lb  (454  kg)  per 
month  may  be  attributed  to  landings  by 
small  footrope  trawl  gear.) 

(iv)  More  than  one  type  of  trawl  gear 
on  board.  The  cumulative  trip  limits  in 
Table  3  of  Section  FV  must  not  be 
exceeded.  It  is  legal  to  have  more  than 
one  type  of  limited  entry  trawl  gear  on 
board,  but  the  most  restrictive  trip  limit 
associated  with  the  gear  on  board 
applies  for  that  trip  and  will  count 
toward  the  cumulative  trip  limit  for  that 
gear.  (Example:  If  a  vessel  has  large 
footrope  gear  on  board,  it  cannot  land 
chilipepper,  even  if  the  chilipepper  is 
caught  with  a  small  footrope  trawl.  If  a 
vessel  has  both  small  footrope  trawl  and 
midwater  trawl  gear  onboard,  the 
landing  is  attributed  to  the  more 
restrictive  small  footrope  trawl  limit, 
even  if  midwater  trawl  gear  was  used.) 

(c)  Measurement.  The  footrope  will  be 
measured  in  a  straight  line  from  the 
outside  edge  to  the  opposite  outside 
edge  at  the  widest  part  on  any 
individual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device. 

(d)  State  landing  receipts. 
Washington,  Oregon,  and  California  will 
require  the  type  of  trawl  gear  on  board 
with  the  most  restrictive  limit  to  be 
recorded  on  the  State  landing  receipt(s) 
for  each  trip  or  an  attachment  to  the 
State  landing  receipt. 

(e)  Gear  inspection.  All  trawl  gear  and 
trawl  gear  components,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  and  made  available 


for  inspection  at  the  request  of  an 
authorized  officer.  No  trawl  gear  may  be 
removed  from  the  vessel  prior  to 
offloading.  All  footropes  shall  be 
uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 

(15)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  only 
on  the  first  day  of  a  major  cumulative 
limit  period  (50  CFR  660.333(c)(1)): 
those  days  in  2001  are  January  1,  March 
1,  May  1,  July  1,  September  1.  and 
November  1,  and  are  delayed  by  15  days 
(starting  on  the  16th  of  a  month)  for  the 
"B"  platoon. 

(16)  Platooning — limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  >A>  platoon,  unless 
the  >B^  platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours,  l.t, 
and  end  on  the  15th  of  the  month. 
Therefore,  the  management  measures 
announced  herein  that  are  effective  on 
January  1,  2001,  for  the  "A"  platoon 
will  be  effective  on  January  16,  2001,  for 
the  "B"  platoon.  The  effective  date  of 
any  inseason  changes  to  the  cumulative 
trip  limits  also  will  be  delayed  for  2 
weeks  for  the  "B"  platoon,  unless 
otherwise  specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1,  2001,  through  January  15,  2001. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  for  the  November 
16,  2001,  through  December  31,  2001, 
period  as  a  vessel  operating  in  the  "A" 
platoon  has  for  the  November  1 ,  2001 , 
through  December  31,  2001  period. 

(17)  Exempted  fisheries.  IJ.S.  vessels 
operating  under  an  exempted  fishing 
permit  issued  under  50  CFR  part  600 
also  are  subject  to  these  restrictions, 
unless  otherwise  prowded  in  the 
permit. 

(18)  Paragraphs  IV.B.  and  IV.C. 
pertain  to  the  commercial  groundfish 
fishery,  but  not  to  Washington  coastal 
tribal  fisheries,  which  are  described  in 
Section  V.  The  provisions  in  paragraphs 
rV.B.  and  IV.C.  that  are  not  covered 
under  the  headings  "limited  entry"  or 
"open  access"  apply  to  all  vessels  in  the 
commercial  fishery  that  take  and  retain 
groundfish,  unless  otherwise  stated. 
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Paragraph  FV.D.  pertains  to  the 
recreational  fishery. 

(19)  Commonly  used  geographic 
coordinates. 

(a)  Cape  Falcon.  OR— 45°46'  N.  lat. 

(b)  Cape  Lookout,  OR— 45°20'15"  N. 
lat. 

(c)  Cape  Blanco,  OR-42<'50'  N.  lat. 

(d)  Cape  Mendocino,  CA— 40°30'  N. 
lat. 

(e)  North/South  management  line — 
40°10'  N.  lat. 

(f)  Point  Arena,  CA— 38°57'30"  N.  lat. 
ig)  Point  Conception,  CA— 34°27'  N. 

lat. 

(h)  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304): 

(i)  Vancouver — U.S.-Canada  border  to 
47''30'  N.  lat. 

(ii)  Columbia— 4 T^SO'  to  43°00'  N.  lat. 

(iii)  Eureka-^3''00'  to  40°30'  N.  lat. 

(iv)  Monterey~40°30'  to  36°00'  N.  lat. 

(v)  Conception— 36<'0O'  N.  lat.  to  the 
U.S.-Mexico  border. 

(20)  Cowcod  Conservation  Areas. 
Recreational  and  conunercial  fishing  for 
groundfish  is  prohibited  within  the 
Cowcod  Conservation  Areas  (CGAs), 
except  that  recreational  and  conunercial 


fishing  for  minor  nearshore  rockfish  is 
permitted  in  waters  inside  20  fathoms  ( 
36.9  m).  It  is  unlawfiil  to  take  and 
retain,  possess,  or  land  groundfish 
inside  die  CCAs,  except  for  nearshore 
rockfish  taken  in  waters  inside  the  20- 
fathom  (36.9  m)depth  contoiu. 
Commercial  fishing  vessels  may  transit 
through  the  Western  CCA  with  their 
gear  stowed  and  groimdfish  on  board 
only  in  a  corridor  through  the  Western 
CCA  bounded  on  the  north  by  the 
latitude  line  at  33°00'30^  N.  lat.,  and 
boimded  on  the  south  by  the  latitude 
line  at  32''59'30". 

(i)  The  Western  CCA  is  an  area  south 
of  Point  Conception  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

33''50'  N.  lat,  119°30'  W.  long.; 

33»50'  N.  lat,  118°50'  W.  long.; 

32"'20'  N.  lat.,  IIS^SO'  W.  long.; 

32°20'  N.  lat,  119»30'  W.  long.; 

33"'00'  N.  lat,  119°30'  W.  long.; 

33'>00'  N.  lat,  119°50'  W.  long.; 

33'"30'  N.  lat,  119°50'  W.  long.; 

33''50*  N.  lat.  119''30'  W.  long. 

(ii)  The  Eastern  CCA  is  a  smaiuer  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32°40'  N.  lat,  118°00'  W.  long.; 


32°40'  N.  lat.,  117°50'  W.  long.; 

32°30'  N.  lat,  117«'50'  W.  long.; 

32°40'  N.  lat,  118''00'  W.  long. 

32°40*  N.  lat,  118"'00'  W.  long.; 

(21)  Rockfish  categories.  Rockfish 
(except  thomyheads)  are  divided  into 
categories  north  and  south  of  40°10'  N. 
lat.,  depending  on  the  depth  where  they 
most  often  are  caught:  nearshore.  shelf, 
or  slope.  (The  term  "  Sebastes  complei^' 
no  longer  is  used.  Scientific  names 
appear  in  Table  2.)  New  trip  limits  have 
been  established  for  "minor  rockfish" 
species  according  to  these  categories 
(see  Tables  2-5). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  rockfish  species 
listed  in  Table  2. 

(b)  Shelf  rockfish  consists  of  canary 
rockfish.  shortbelly  rockfish,  widow 
rockfish  ( Sebastes  entomelas], 
yellowtail  rockfish,  bocaccio, 
chilipepper.  cowcod,  and  the  minor 
shelf  rockfish  species  listed  in  Table  2. 

(c)  Slope  rockfish  consists  of  Pacific 
ocean  perch,  splitnose  rockfish. 
darkblotched  rockfish,  and  the  minor 
slope  rockfish  species  listed  in  Table  2. 
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T«bl«  2  -  Mipor  Rocltfiili  Sptcic5  (cxdadtt  tfconivhods) 

North  of40°10'N  lat.  South  of  40'10'N.  lat 

NEARSHORE 


black,  Sebastes  melanops 

black  and  yellow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

China,  S.  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass.  S.  rastreiliger 

kelp,  S.  atrovircns 

olive.  S.  serranoides 

quillback,  S.  maliger 

trcefish,  S.  serriceps 


bronzespotted,  S.  gilli 
bocaccio,  S.  paucispinis 
chameleon,  S.  phillipsi 
chilipepper,  S.  goodei 
cowcod,  S.  levis 
dwarf-red,  S.  nifianus 
flag,  S.  rubrivinctus 
freckled,  S.  lentiginosus 
greenblotched,  S.  rosenblatti 
greenspotted,  S.  chlorostictus 
greenstriped,  S.  elongatus 
haifbanded,  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican,  S.  macdonaldi 
pink,  S.  eos 
pinkrose,  S  simulator 
pygmy,  S.  wilsoni 
redstriped.  S.  proriger 
tosethotn,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinis 
speckled,  S.  ovaiis 
squarespot,  S.  hopkinsi 
stany,  S.  constellatus 
stripetail,  S.  saxicola 
swordspine,  S.  ensifer 
tiger,  S.  nigorcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  tuberrimus 


aurora,  S.  aurora 
bank,  S.  rufiis 
blackgill,  S.  melanostomus 
darkblotched,  S.  crameri 
rcdbandcd,  S.  babcocki 
roughcye,  S.  alcutianus 
shatpchifi,  S.  zacentrus 
shoctraker,  S.  boreal  is 
splitnose,  S.  diploproa 
yellowmouth,  S.  reedi 


SHELF 


SLOPE 


black,  Sebastes  melanops 

black  and  yellow,  S  chrysolmelas 

blue,  S.  mystinus 

brown.  S.  auriculatus 

calico,  S.  dalli 

California  scorpionrish,  Scorpaena  guttata 

China,  Sebastes  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass,  S.  rasuclliger 

kelp,  S.  atrovirens 

olive,  S.  senanoides 

quillback,  S.  maliger 

treefish,  S.  serriceps 


bronzespotted,  S.  gilli 
chameleon,  S.  phillipsi 
dwarf-red,  S.  rufianus 
flag,  S.  rubrivinctus 
freckled,  S.  lentiginosus 
grecnblotcfaed.  S.  rosenblatti 
greenspotted,  S.  chlorostictus 
greenstriped,  S.  elongatus 
haifbanded,  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican,  S.  macdonaldi 
pink,  S.  eos 
pinkrose,  S.  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinus 
speckled,  S.  ovaiis 
squarespot,  S.  hopkinsi 
starry,  S.  constellatus 
stripetail,  S.  saxicola      , 
swordspine,  S.  ensifer 
tiger,  S.  nigorcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  ruberrimus 
yellowtail,  S.  flavidus 


aurora.  S.  aurora 

bank,  S.  rufus 

blackgill,  S.  melanostomus 

darkblotched,  S.  crameri 

Pacific  ocean  perch  (POP),  S.  alutus 

redbanded,  S.  babcocki 

rougheye,  S.  aieutianus 

sharpchin,  S.  zacentrus 

shoftraker,  S.  borealis 

yellowmouth,  S.  reedi 


Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 


paragraph  IV.A.(l)(c),  size  limits  (see 
paragraph  IV. A.  (6)),  and  seasons  (see 
paragraph  IV.A.  (7)).  The  trawl  fishery 
has  gear  requirements  and  trip  limits 
that  differ  by  the  type  of  trawl  gear  on 


board  (see  paragraph  rV.A.(14)).  For  the 
first  time  in  2001 ,  cowcod  retention  is 
prohibited  in  all  fisheries  and 
groundfish  vessels  operating  south  of 
Point  Conception  must  adhere  to  CCA 
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restrictions  (see  paragraph  IV.A.  (20)). 
Most  of  the  management  measures  for 
the  limited  entry  fishery  are  listed  above 
and  in  Tables  3  and  4,  and  may  be 
changed  during  the  year  by 


annoimcement  in  the  Federal  Register. 

However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish, 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 


addressed  immediately  following  Tables 
3  and  4. 
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TabI*  3.  2001  Trip  Limits  "  and  Gaar  RaqulramanU  *  tor  Umltad  Entry  Trawl  Oaar 

Raad  Section  IV.A.  NMFS  Actions  bafora  uaing  this  tabla. 


line  Species/groups 

JAN-FEB    1    ^A^-A^R   1  maV-ju^  I  jul-a06      &lk^ti  \            N6v-btd         "H 

1  Minor  alopa  rockfish 

Z     North 

1 .500  lb/  2  months 

1,500  to/ 2  months 

1.600  to/ 2  months 

3     South 

14,000  lb/ 2  months 

14,000  to/ 2  months 

14.000  to/ 2  months 

4  Splitnose  -  South 

8.500  lb/  Smooths 

14,000  to/ 2  months 

4.000  to/  2  months 

S  Pacific  ocaan  oarch*' 

1 ,500  lb/  month 

2,500  to/  month 

1 .500  to/  month 

6  DTS  complex  -  North 

7  ^ahl*fifih 

8      Longspine  thornyhead 

6.000  R>/  2  months 

6,000  to/  2  months 

a.wju  w>i  i  montns 
6.000  to/  2  months 

9      Shortspine  thornyhaad 

1 ,500  lb/  2  months 

1.500  to/ 2  months 

1,500  to/ 2  months 

TO      Dover  sole 

65,000  lb/  2  months 

20,000  to/  2  months 

20.000  to/  2  months 

> '  OTS  complex  •  South 

1 

12     Sablefish 

8,000  lb/  2  months 

11.000  to/ 2  months 

8.000  to/  2  months 

13      Longspine  thornyhead 

6,000  lb/ 2  months 

6.000  to/ 2  months 

6.000  to/ 2  months 

14     Shortspine  thornyhead 

1.500  lb/ 2  months 

1,500  to/ 2  months 

1.500  to/ 2  months 

15     Dover  sole 

35,000  lb/  2  months 

35,000  to/  2  months 

35.000  to/  2  months 

16  Flatfiah  •  North 

1 

1 7     Arrowtooth  flounder 

20.000  lb/ trip 

Small  footrope:  30,000  to/  month  lor  all 

20.000  to/  trip 

18     Petrale  sole 

No  restnction 

Large  footrope:  arrowtooth 

5.000  to/trip; 
r«x  aol* 

No  restriction 

19     Rex  sole 

NolimM 

petrale  sole,  prohibited 

NolimH 

20      AH  other  flatfish  ** 

$intll  loolcap*,  no  Imll.  laig* 
lootrop*.  1.000  fe/lrtp 

included  in  aH  other  flatfish.  aN  other 
flatfish,  1,000  to/ trip 

amalloosrepa.nokmii.  larpa 
looiropa.  1 .000  ft/  Inp 

21  Flatfish  •  South 

1 

22     Arrowtooth  flounder 

20.000  lb/ trip 

smaU  footrope,  no  hmk, 
large  footrope.  S.OOO  lb/  trip 

20,000  to/ trip 

23      Petrale  sole 

No  restriction 

No  Kmil  (smaM  footrope  required) 

No  restriction 

24      Rex  sole 

smU  footrope,  no  NmiL  large  footrope,  i  .000  K>/  trip 

25      All  other  flatfish  ** 

smal  footrope.  no  Hmk;  large  footrope.  i  ,000  >>/  trip 

26  Whiting  shoreside  " 

20.000  «>/ trip             1                   Primary  Season                    |            20.000  lb/ trip 

27  Use  of  email  feotrooe  t>ottom  trawl*' or  midwater  trawl  reouired  for  landing  all  of  the  following  soeclea:                             1 

28  Minor  sitelf  rockfish 

1 

29     North 

300  R>/  month 

1,000  to/ month 

300  to/ month 

30      South 

500  K>/  month 

1,000  to/ month 

500  to/  month 

31  Canary  rockfish 

100  tt>/ month 

300  to/ month 

100  to/ month 

32  Widow  rockfish 

1 

33      mid-water  trawl 

20,000  lb/  2  months 

10.000  to/ 2  months 

20,000  lb/  2 
months 

10.000  to/ 2  months 

34      small  footrooe  trawl 

1,0001)/ month 

35  Yellowtail  -  North*' 

36      mid-water  trawl 

30,000  lb/  2  months 

15.000  to/ 2  months 

20,000  to/  2  months       1 

37     small  footrope  trawl 

Wilhoul  Itaaith.  t.&OO  IV  mofMh    Ai 

llailitn  bycalcx.  p«>  inp  hmH  ■  ffi* 

•um  01  33%  (by  waigni)  ol  <i  NaUah 

•>c«pi  arrowlooin  tlounomi.  pkit  10% 

(by  waiom)  ot  anowtootrt  Noundaf. 

nm  to  aicaad  2.S00  b/  trip  and 

20.(X>0  b/  2  fflonttia. 

Withowl  Hall»n.  1  MO  Kk' monui 
WMtout  naWth.  1 .500  «y  month    A*  ftatfitn           a*  riaiteh  brcatch,  As  Wartnh 
bycaich.  par  trip  ftnn  is  tta  sum  o4  33%  (by  waigni)  oycaich.  par  irtp  kmii  is  »ia  sum  ol 
ol  aa  iiailish  aicapi  arrowioom  Sounoar,  plus  <  0%       33%  (br  waigrM)  of  as  Hatfisri 
(by  «wioM)  ol  arrowtooOt  KounMr.  nol  lo  aicaad      aacapl  arrowtooW  NounOaf.  plus 
7.S00briripandnoiloaac*ad  t5,000lb/2            10%  (by  waigfit)  ol  anowWotA 
nonets                                   Bounoar.  not  M  aac«a«  2.500  Kk/ 
Mp  and  MXWO  to/ 2  moMhs 

38  Bocaccio  •  South*' 

300  to/  month 

500  to/ month 

300  to/  month            | 

39  ChlllDepDer  •  South*' 

40      mid-water  trawl 

25,000  lb/  2  months 

4 1      small  footrope  trawl 

7,500  to/ 2  months 

42  Cowcod 

Retention  Is  Prohibited 

43  Minor  nearahore  rockfish 

44      North 

200  to/ month 

45      South 

200  to/ month 

46  Lingcod" 

No  retentk>n              |                     400  to/  month                      |             No  retention 

1/  Trip  limits  apply  coasiwida  unlets  ottisrwise  spacMiad.  'Norti*  means  40*10'  N.  laL  To  the  U.S. -Canada  borOar. 

"South*  means  40*10*  N.  lal.  To  tti*  U.S.-Maxico  bo«d«r.  40*10'  N.  lal  is  about  20  nm  south  of  Cap*  Mandocino,  CA. 
2/  Gaar  raquiramantt  and  prohlbHions  ara  oxplalnad  at  paragraph  IV  A.(14) 
3/  'Othar'  lutlith  means  all  (Utfish  at  SO  CFR  M0.302  except  Ihoaa  In  this  Table  3  with  a  trip  HmH 
4/  Tha  whiting  'per  trip*  limit  in  the  Eureka  area  msida  100  Im  is  10.000  to/  Wp  tiroughout  ate  year.  See  IV.B.(3)c). 

The  20,000  to/  trip  limit  applices  before  and  after  the  primary  season. 
5/  Small  footrope  trawl  meant  a  bonom  trawl  net  with  a  toolrope  no  larger  than  8  inches  (20  cm)  in  diameter 

Midwaiar  gear  also  may  ba  uted:  tha  footrope  mutt  be  bare.  See  paragraph  IV .A.  (14). 
tl  Yaiiowtail  rocklith  and  POP  in  the  south,  and  bocaccio.  and  chiiipeppar  rockfithet  in  tie  north  ara 

included  in  the  trip  limits  tor  maior  thalf  rocklith  in  tha  appiopriaM  area  (Tabla  2). 
7/  The  tiza  limit  for  lingcod  is  24  inches  (61  cm)  total  length. 
To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  numlMr  of  pounds  in  one  kilogram. 
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me 


MinorSoMro 


TaM«4.  2001  Trip  Umtts"  (or  UmNadEnuyRMd 
RMd  StMon  IVA.  NMFS 


■lop«rock»«h 


2 

4 'SpMtnof  -  South 


Sou» 


5  Pacific  oc»ii  pych  V 


6  SabMUh 

7 

8    Soumot36*N  la< 


North  o«  36°  N.  at. 


9  LoftQ»p<n»  ttwcnyh— d 


10  Shofttolno  thooiytioad 


11   DO¥<f  lOlO 
J2 


North 


Sou» 


AiKj^tAocfh  Wound<f 


Patratewie 


Rm>oH 


Alo»WfB«««h2/ 


13 
M 
15 
16 
17 
IB 
19 

ao 

21 
22 
23 
24  WWMngy 


Ftadtah  *  Soutti 


Aiiw^uutf  i  Boundjf 


Patialg  gole 


Rextote 


2/ 


SoUh 


40rior.3<*2TN.Iat 


2S  Minor  «HoM  recfcfteh 
26 

27  _ 
28 

29  SeUtt^af^tLtiL 

30  CwMfy  fochltoti 
31 
32 
33 
34 


Soul 


40ria  •  34*27  N.  W. 


Soum  Ot  34*27  N.  at 


Souft 


40*1^.34*27  N.  at 


3S  WMow  rockfteli 

36 

37' 

36' 

39'     South  d  34*27  Rat. 

40  Yi 

41 

42 

43 


>  Norths/ 


JAN^FEB 


MAR-APR 


l,S00iy2monlhs 


14.0001)/ 2  fnon«» 


8.S0Oty2inon<h8 


1,500  lb/ mootti 


MAY^IUN 


boto»»u«>ngtttf»tyo. 


I  juLAUG  SEP<xrri      Nov-oec 


1.800  to^  2  montht 


14.000  b/ 2  monlhs 


14X100  ty  2  momha 


2.S00  Ki/ month 


1.500  ty  2  months 


14J00tV  2  months 


4.000  ty  2  months 


1.500  ty  month 


300»yday.2.700t/2monlh8 


6.000  ly  2  months 


350tyday.ofll»»dwopofwoefco«upto1.050l) 


1JOOty2months 


6>000  ty  2  months 


1  JOG  >y  2  months 


6.000  «y  2  months 


1J001^2month8 


65.000  ly  2  months 


35.000  ty  2  mon»» 


20j000»y  2  months 


36^000  to/ 2  months 


20J00te/2month» 


35.000  to/ 2  months 


20.000  to/ tilp" 


No 


Noimit 


30.000  b/ month  for  an  flatfish  except 
Dover  sole 


aojooto/wp 


NomlllClM'l 


Noimit 


Notonit 


20.000  tywp 


MP  fa* 

-WM' 


NoinA 


20.000  to/ trip 


20,000  to/ trip 


Wwiry  Season' 


I     20.000  to/wT 


300iyman«i 


1j000to/mon>r 


I     300to/montf> 


SSOWl 


CX06eD4/ 


CLOsa>4r 


SOOWf 


IXKX)  to/ month 


sooty  month 


100  ly  mono 


300  to/ mono 


I      lOOto/moiim" 


lOOW 


CLOSa)  4/ 


CLOSED  4/ 


mow* 


300to/mo(«h  HlOto/ 


3j000to/l 


aioeow 


cu>sa)4/ 


CLOSED  4/ 


MOOWi 


3.000  ly  month 


40'lg  •  34*27  N.  at 


South  o«  34*27  N.tal 


44  ChtUpeppef- South  V 

45  40'lg  •  34*27  H  at 

46  South  0(  34*27  N.  at 


47  Coweod 


4o  jMnof£ne£2ho2^ocJHls|h^ 

49 

SO 


SouX 


5t        40*1ff  -  34*27  N.  ML 


52       South  Of  34*27  N.  at 


53  Ungcod7/ 

54  North 


56     Soulh 


56        40*1g  ■  34*27  N.  at 


g^    smtiflOi'zrhiB 

1/Trtp 


SOOWi 


CLOSED  4/ 


CLOSED  4/ 


SOOto/monm  300iy 


zaoow 


CLOSED  4/ 


CLOSED  4/ 


CLOSED  4/- 


2.S0Oto/monm 


Ia  Pv^rfdiiM^rfl 


iOuOOO>/2iiioni>s.nomo>men4X)00>o(«iai— y>e 


MBOkarMMraolM«a/ 


2ABV2 


CLOSED  4/ 


2.aaow2i 


2.000to/2mon«« 


CLOSED  4/ 


400fe/mQnlh 


I       CLOSEO'ir 


"ClS^BIT 


CLOSED  4/ 


T 


46bh/moHh 


I       400to/month 


CLOSED  4/ 


CLOSED  4/ 


■North*  mMm  40*19  N.  at  To  •»  U^-Canads  boidsr. 

•Souti'  msatw  40*lg  N.  at  To  S<e  u.S.-M»mco  bwdf .  4<figN  at  it  about  20  nmtoaSi  el Cspa  Mendocino.  CA. 
2/ -Otter  ladah- aiewN  ai  laMsh  ai  SO  CFR  sec  JOe  eaospi  noM  in  flia  Tabto  4  ««h  a  MP  toaa. 
3/The«Nilng*perirtp*lRiainfl«e&««i(a««alrNUst00imiiiaO0Ob/aipflwoughoultw)aar.  SeelV.B(3)c) 
4/CtoMdaieansltai«iip(OhWWdiolakeandre<ain.po«aass.orlwidtMde«gnaMdipeGiastaaialRteacaiMindka«ed.  SeelVX(7). 

in  flta  Nme  or  •<«•  Mtaaiad.  See  IVA(7). 
y  Yeaowiail  focMtti  Mid  POP  in  tw  louat.  and  bocaocto.  and  (Mipepper  Nxidiihe*  ki  tw  neiai  aM 

induded  n  Vm  tnp  linits  kv  iranor  ttieM  rockMi  in  Ita  approprtrte  area  (TaMe  2). 
6/Tba'perlrtpkmiltorWack(Dck«tno«WaMnglonaiMappies.  See peragraptilV. 8.(4). 
7/  The  tue  >tn«  lor  Imgood  «  24  inches  (01  cm)  in  tie  north,  and  26  inches  (66  cm)  in  t«e  t 
To  convert  pounds  to  kilograms,  divkla  by  2.20467.  ttte  numtier  ot  pourtds  In  < 
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(2)  Sablefish.  The  limited  entry 
sablefish  allocation  is  further  allocated 
58  percent  to  trawl  gear  and  42  percent 
to  nontrawl  gear.  See  footnote  e/  of 
Table  la. 

(a)  Tmwl  trip  and  size  limits. 
Management  measures  for  the  limited 
entry  trawl  fishery  for  sablefish  are 
listed  in  Table  3. 

(b)  Nontrawl  trip  and  size  limits.  To 
take,  retain,  possess,  or  land  sablefish 
during  the  regular  or  mop-up  season  for 
the  nontrawl  limited  entry  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  bodi  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  (See  50  CFR 
663.23(a)(2)(i).)  A  sablefish  endorsement 
is  not  required  to  participate  in  the 
limited  entry  daily  trip  limit  fishery. 

(i)  Regular  and  mop-up  seasons. 
Starting  and  ending  dates  for  the  regiUar 
and  mop-up  seasons,  and  the  size  of  the 
ciimulative  trip  limits  for  the  regular 
and  mop-up  seasons  (see  50  CFR 
660.323(a)(2))  wrill  be  announced  later 
in  the  year. 

(ii)  Daily  trip  limit.  The  daily  trip 
limit,  which  is  listed  in  Table  4  and 
which  applies  to  sablefish  of  any  size, 
is  in  effect  north  of  36°  N.  lat.  xmtil  the 
closed  periods  before  or  after  the  regular 
season  as  specified  at  50  CFR 
660.323(a)(2),  between  the  end  of  the 
regular  season  and  the  beginning  of  the 
mop-up  season,  and  after  the  mop-up 
season.  The  daily  trip  limit  for  sablefish 
taken  and  retjuned  with  nontrawl  gear 
south  of  36°  N.  lat.  also  is  listed  in  Table 
4,  and  continues  throughout  the  year 
unless  otherwise  announced  in  the 
Federal  Register  because  the  regular 
and  mop-up  seasons  do  not  apply  south 
of  36°  N.  lat. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
foimd  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4). 

(a)  Allocations.  The  nontribal 
allocations  are  HGs,  based  on 


percentages  that  are  applied  to  the 
commercial  OY  of  162,900  mt  in  2001 
(see  50  CFR  660.323(a)(4)),  as  follows: 

(i)  Catcher/processor  sector~55,386 
mt  (34  percent); 

(ii)  Mothership  sector-39,096  mt  (24 
percent); 

(iii)  Shore-based  sector~68,418  mt  (42 
percent).  No  more  than  5  percent  (3,421 
mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42° 
N.  lat. 

(iv)  Tribal  allocation— See  paragraph 
V. 

(b)  Seasons.  The  2001  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  2000,  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/processor  sectoi^-May  15; 

(ii)  Mothership  sector-May  15; 

(iii)  Shore-based  sector-June  15  north 
of  42°  N.  lat.;  April  1  between  42°-40°30' 
N.  lat.;  April  15  south  of  40°30'  N.  lat. 

(c)  Trip  limits,  (i)  Before  and  after  the 
regular  season.  The  "per  trip"  limit  for 
whiting  before  and  after  the  regular 
season  for  the  shore-based  sector  is 
annoimced  in  Table  3,  as  authorized  at 
50  CFR  660.323(a)(3)  and  (a)(4).  This 
trip  limit  includes  any  whiting  caught 
shoreward  of  100  fathoms  (183  m)  in  the 
Eureka  area. 

(ii)  Inside  the  Eureka  100-fm  (183  m] 
contour.  No  more  than  10,000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that,  at  any  time  during  a  fishing 
trip,  fished  in  the  fishery  management 
area  shoreward  of  the  100-fathom  (183- 
m)  contoin  (as  shown  on  NOAA  Charts 
18580, 18600,  and  18620)  in  the  Eiueka 
area. 

(4)  Black  rockfish.  The  regulatiqps  at 
50  CFR  660.323(a)(1)  state:  The  trip 
limit  for  black  rockfish  (Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S.-Canada  border  and 
Cape  Alava  (48°09'30"  N.  lat.)  and 
between  Destruction  Island  (47°40'00" 


N.  lat.)  and  Leadbetter  Point  (46°38'10" 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip.>  These  >per  trip>  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjunction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  4 
and  5  of  Section  FV.  The  crossover 
provisions  at  paragraphs  IV.A.  (12)  do 
not  apply  to  the  black  rockfish  per-trip 
limits. 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

Open  access  gear  is  gear  used  to  take 
and  retain  groundfish  irom  a  vessel  that 
does  not  have  a  valid  permit  for  the 
Pacific  coast  groundfish  fishery  with  an 
endorsement  for  the  gear  used  to  harvest 
the  groimdfish.  This  includes  longline, 
trap,  pot,  hook-and-line  (fixed  or 
mobile),  set  net  and  trammel  net  (south 
of  38°  N.  lat.  only),  and  exempted  trawl 
gear  (trawls  used  to  target  non- 
groundfish  species:  pink  shrimp  or 
prawns,  and,  south  of  Pt.  Arena,  CA 
(38°57'30^  N.  lat.),  California  hafibut  or 
sea  cuciunbers).  Unless  otherwise 
specified,  a  vessel  operating  in  the  open 
access  fishery  is  subject  to,  and  must  not 
exceed  any  trip  limit,  frequency  limit, 
and/or  size  limit  for  the  open  access 
fishery.  The  crossover  provisions  at 
paragraph  rV.A.(12)  that  apply  to  the 
limited  entry  fishery  apply  to  the  open 
access  fishery  as  well. 

(1 )  All  open  access  gear  except 
exempt  trawl  gear.  The  trip  limits,  size 
limits,  seasons,  and  other  management 
measures  for  open  access  groundfish 
gear,  except  exempted  trawl  gear,  are 
fisted  in  Table  5.  The  trip  limit  at  50 
CFR  660.323{a)(i)  for  black  rockfish 
caught  with  hook-and-line  gear  also 
applies.  (The  black  rockfish  limit  is 
repeated  at  paragraph  IV.B.4.) 
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Tabto  5.  2001  Trip  Limits*'  for  Opsn  Accms  QMra 

RMd  SMtlon  IV  JL  NMFS  Acttons  b«fora  using  this  tabls. 
Exceptions  lor  •xsmotod  oosrs  st  Ssctlon  IV .C. 

Krm  Spsdss/groupt 

JA^Peg 

MAA-APft  1       MAY-JUN       I  jUL-AUQ     SEP-OCT  |           NOV-DEC           I 

;  Minor  slops  rockflsh 

2      Nofit) 

500  to/  2  months 

3      Soutti 

5.000  t>/  2  months 

4  SpHtnos*  •  South 

200  ■!>/ month 

5  Psclflc  ocssn  psrch  4/ 

100  lb/ month 

6  SsblsflsH 

7     No«1h  (X  36*  N  lal 

300  lb/  day.  2.700  b/  2  months 

8     South 0(36* N.  lal. 

350  lb/ day 

9  Thorn yhssds  (longsplns  snd  shortsplns  com 

Mflsd) 

1 

10     North  of  34*2r  N  iai. 

CLOSED  3/  ~  Retention  is  Prohibited 

J  J     South  ol  34*27-  N  lat 

60  b/ day.  no  mors  than  2,000  b/ 2  months 

12  Arrowtooth 

200  b/ month 

13  Oovsrsols 

(Inckjdsd  in  'othsr  Nalfish  imit) 

14  Pstrslssols 

(inckidsd  in  *othsf  Itatfish  Imit) 

(inckidsd  in  'othsr*  flatfish  Imit) 

16  'Othsr*  fistflsh  2/ 

300b/moMh 

ir  WhWiia 

300  b/ month 

18  Minor  shsif  rockflsh 

19     North 

lOOb/montti 

20     South 

21         40'lO'-34*2rN  lat. 

aOOB'iMMh 

CLOSED  3/ 

200b/monlh 

22       South  of  34*2r  N.  lat. 

CLOSED  3/ 

MOB/MOMII 

23  Canary  rodtflsh 

24      North 

50  b/ month 

25     South 

26         40*1 0"  ■  34*2r  N.  lat 

WWinanat 

CLOSED  3/ 

50b/month                             1 

27       South  of  34*2r  N.  lat 

CLOSED  3/ 

WWnonSi 

28  WMow  rockflsh 

29     North 

3,000  b/ month 

30     South 

3J        40*10'  -  34*2r  N.  lat 

3,000  K/ monSi 

CLOSED  3/ 

3.000  b/month 

32       South  of  34*2rN.  lat 

CLOSED  3/ 

3,000  k/awnSi 

33  Ysllowtai  •  NorOi  4/ 

lOOb/monlh                                                               1 

34  Bocacdo  -  South  4/ 

1 

35         40*10'  •  34*2r  N.  lat 

ZOOWaionai 

CLOSED  3/ 

200b/month                            1 

36       South  of  34*2r  N.  lat 

CLOSED  3/ 

2Q0WaeiMh 

' 

37  ChHIpoppw  -  South  4/ 

1 

38         40*10-  •  34*2r  N.  lat. 

2.900  !>/ monst 

CLOSED  3/ 

2.500  b/ month 

39       South  of  34*2r  N.  lat 

CLOSED  3/ 

2,900  »/ monSi 

40  Cowcod 

Ctoswl  3/  -  ftstsntion  Is  Prohibltsd 

41  Minor  nsarshors  rockflsh 

42     Norths/ 

3.000 11/ 2  nonSM.  NO  Mon  Sim  900  »  d  aMch  may  ta  i))«dM  o«tw  Mn  btack  or  bkM  roctdWi  V 

43     South 

44         40*10*  -  34*2r  N.  lat 

i.aoow  2mona« 

CLOSED  3/ 

miow»»«rtfli2osw 

dwsi:  IJ00W2 
CLOSED  3/ 

1,800  b/ 2  months 

45        South  of  34*27*  N.  lat 

8ho)«Mw4ol20am 
d^h:  l.a00b/8 

CtOSEOS/ 

IJ00ll/2iM)Mho 

46  Unfloo4  7/ 

1 

47     North 

CLOSEC 

)3/                    i 

400  b/ month                          1             CLOSED  3/            1 

48     South 

1 

49         40*10'  -  34*2r  N.  lat 

CLOSED  3/ 

1         400  b/  month                     CLOSED  3/ 

50        South  of  34*27-  N  lat 

CLOSEC 

)3/                 1 

400  b/  month                                      CLOSED  3/ 

1/  Trip  limits  appV  coastwids  unless  othsrwiss  spsdfisd.  'North'  msaru  40*10*  N  lat  to  Ihs  U.S.  •  Canada  border 

'South*  means  40*10*  N  lal  to  the  U.S.-Mexico  border.  40*10'  N  lat  Is  atwut  20  nm  south  o<  Cape  Mendocino,  CA. 

2/  'Othsr  HaMish'  msans  al  Itatfish  at  50  CFR  660.302  sxcspt  Ihoss  in  Ms  Table  4  w«h  a  trip  limit 

3/  CkMsd  msans  that  H  Is  prahbHsd  to  taks,  rslain.  posasss.  or  land  Ihs  dssignatsd  spodss  In  ttw  lims  or 

arsa  indicated.  (See  IV. A.  (7).) 

4/  YsUowtail  rockfish  and  POP  in  ths  south,  and  bocaccto,  and  chMpsppsr  rockfishss  hi  Ihs  north  ars  included 

in  the  trip  limits  lor  minor  she!  rockfish  in  ITts  appropiiats  srsa  (Tat>ie  2). 

5/  The  'per  trip'  limit  lor  bUci(  rocklish  oft  Wasttington  also  applss.  S«s  paragraph  IV.B.(4). 

«/  S«s  IV.C.(4)  tor  ImiU  spsdfK  to  PacWc  CKy,  Orsgon. 

7/  Ths  sizs  imit  tor  Ingcod  is  24  inches  (61  cm)  in  ttM  north,  and  2«  tochss  (6«  cm)  In  Ihs  south.  toUl  Isngth. 

To  convsrt  pounds  to  kitograms.  dhrids  by  2.20462,  ths  numbsr  of  pounds  In  ons  Ulogrsm. 
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(2)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
California  halibut,  or  sea  cucumbers,  (a) 
Trip  limits.  The  trip  limit  is  300  lb  (136 
kg)  of  groundfish  per  fishing  trip.  Limits 
and  closures  in  Table  5  also  apply  and 
are  coimted  toward  the  300  lb  (136  kg) 
groundfish  limit.  In  any  landing  by  a 
vessel  engaged  in  fishing  for  spot  and 
ridgeback  prawns,  California  halibut,  or 
sea  cucumbers  with  exempted  trawl 
gear,  the  amoimt  of  groundfish  landed 
may  not  exceed  the  amoimt  of  the  target 
species  landed,  except  that  the  amoiuit 
of  spiny  dogfish  (Squalas  acanthias) 
landed  may  exceed  the  amount  of  taiget 
species  landed.  Spiny  dogfish  are 
limited  by  the  300  lb  (136  kg)  per  trip 
overall  groundfish  limit.  The  daily  trip 
limits  for  sablefish  coastwide  and 
thomyheads  south  of  Pt.  Conception 
and  the  overall  groundfish  "per  trip" 
limit  may  not  be  multiplied  by  the 
niunber  of  days  of  the  fishing  trip. 

(b)  State  law.  These  trip  limits  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(c)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  halibut  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  (56  cm)  in 
total  length,  unless  it  weighs  4  lbs 
(1.8144  kg)  or  more  in  the  round,  3  and 
one-half  lbs  (1.587  kg)  or  more  dressed 
with  the  head  on.  or  3  lbs  (1.3608  kg) 
or  more  dressed  with  the  head  off.  Toted 
length  means  "the  shortest  distance 
between  the  tip  of  the  jaw  or  snout, 
whichever  extends  farthest  while  the 
mouth  is  closed,  and  the  tip  of  the 
longest  lobe  of  the  tail,  measured  while 
the  halibut  is  lying  flat  in  natural 
repose,  without  resort  to  any  force  other 
than  the  swinging  or  fanning  of  the 
tail." 

(d)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cucumber  fishery  if: 

(i)  It  is  not  fishing  imder  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 


(iii)  The  landing  includes  sea 
cuciunbers  taken  in  accordance  with 
California  Fish  and  Game  Code,  section 
8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp  .  (a)  The  trip  limit  is  500 
lb  (227  kg)  of  groimdfish  per  day, 
multiplied  by  the  number  of  days  of  the 
fishing  trip,  but  not  to  exceed  1,500  lb 
(680  kg)  of  groundfish  per  trip.  The 
following  sublimits  also  apply  and  are 
coimted  toward  the  overall  500  lb  (227 
kg)  per  day  and  1,500  lb  (680  kg)  per 
trip  groundfish  limits: 

(i)  Canary  rockfish: 

(A)  April  1  through  30,  2001:  50  lb  (23 
kg)  per  month 

(B)  Starting  May  1,  2001:  200  lb  (91 
kg)  per  month 

(ii)  Lingcod: 

(A)  April  1  through  30,  2001:  closed 

(B)  Starting  May  1,  2001:  400  lb  (181 
kg)  per  month,  with  a  minimum  size 
limit  (total  length)  of  24  inches  (61  cm) 
north  of  40°10'  N.  lat.  and  26  inches  (66 
cm)  south  of  40°10'  N.  lat. 

(C)  November  1  through  December  31: 
closed. 

(iii)  Sablefish:  Starting  April  1,  2001: 
2,000  lb  (907  kg)  per  month. 

(iv)  Thomyheads:  Closed  north  of  Pt. 
Conception  (34°27'  N.  lat.) 

(b)  For  all  other  groundfish  species, 
the  trip  limits  in  Table  5  apply  to 
groundfish  taken  with  exempted  trawl 
gear  by  vessels  engaged  in  fishing  for 
pink  shrimp  and  count  toward  the 
overall  500  lb  (227  kg)  per  day  and 
1,500  lb  (680  kg)  per  trip  groundfish 
limits. 

(c)  In  any  trip  in  which  pink  shrimp 
trawl  gear  is  used,  the  amount  of 
groundfish  landed  may  not  exceed  the 
amount  of  pink  shrimp  landed. 

(d)  Operating  in  pinx  shrimp  and 
other  fisheries  during  the  same 
cumulative  trip  limit  period. 
Notwithstanding  section  rV.A.(ll),  a 
vessel  that  takes  and  retains  pink 
shrimp  and  also  takes  and  retains 
groundfish  in  either  the  limited  entry  or 
cuiother  open  access  fishery  during  the 
same  applicable  cumulative  limit  period 
that  it  takes  and  retains  pink  shrimp 
(which  may  be  1  month  or  2  months, 
depending  on  the  fishery  and  the  time 
of  year),  the  vessel  may  retain  the  larger 
of  the  two  limits,  but  only  if  the  limit(s) 
for  each  gear  or  fishery  are  not  exceeded 
when  operating  in  that  fishery  or  with 
that  gear.  The  limits  are  not  additive; 
the  vessel  may  not  retain  a  separate  trip 
limit  for  each  fishery. 

(4)  Landings  in  Pacific  City,  OR.  For 
purposes  of  tiiis  paragraph.  Pacific  City, 
OR,  is  the  area  between  45°03'50"  N.  lat. 
and  45°20'15"  N.  lat. 


(a)  January  1  to  March  31,  2001; 
October  1  to  December  31,  2001:  No 
more  than  200  lb  (91  kg)  of  minor 
nearshore  rockfish  may  be  landed  per 
month  in  Pacific  City,  OR. 

(b)  April  1  to  September  30,  2001:  No 
more  than  2,200  lb  (998  kg)  of  minor 
nearshore  rockfish  may  be  landed  per 
month  in  Pacific  City,  OR.  Within  the 
2,200  lb  (998  kg)  mo'nUiIy  limit,  no  more 
than  700  lb  (318  kg)  may  be  species 
other  than  black  or  blue  rockfish. 

D.  Recreational  Fishery 

(1)  California.  [Note:  California  law 
provides  that,  in  times  and  areas  when 
the  recreational  fishery  is  open,  there  is 
20-fish  bag  limit  for  all  species  of 
finfish,  within  which  no  more  than  10 
fish  of  any  one  species  may  be  taken  or 
possessed  by  any  one  person.)  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California,  the  following 
seasons  and  bag  limits  apply: 

(a)  Rockfish.(i)  Cowcoa  Conservation 
Areas.  Recreational  fishing  for 
groundfish  is  prohibited  within  the 
Cowcod  Conservation  Areas,  as 
described  above  at  IV.A.(20),  except  that 
fishing  for  minor  nearshore  rockfish  is 
permissible  in  waters  inside  of  the  20- 
fathom  (36.9  m)  depth  contour. 

(ii)  Seasons.  North  of  40°10'  N.  lat, 
recreational  fishing  for  rockfish  is  open 
firom  January  1  through  December  31. 
South  of  40''10'  N.  lat.  and  north  of 
Point  Conception  (34°27'  N.  lat.), 
recreational  fishing  for  rockfish  is 
closed  from  March  1  through  April  30. 
This  area  is  also  closed  to  recreational 
rockfish  fishing  from  May  1  through 
June  30,  except  that  fishing  for  minor 
nearshore  rockfish  is  permitted  inside 
the  20-fathom  (36.9  m)  depth  contour. 
South  of  Point  Conception  (34°27'  N. 
lat.),  recreational  fishing  for  rockfish  is 
closed  from  January  1  through  February 
28,  except  that  fishing  for  minor 
nearshore  rockfish  is  permitted  inside 
the  20-fathom  (36.9  m)  depth  contour. 
Recreational  fishing  for  cowcod  is 
prohibited  all  year  in  all  areas. 

(iii)  Bag  limits,  boat  limits,  hook 
limits.  In  times  and  areas  when  the 
recreational  season  for  rockfish  is  open, 
there  is  a  2-hook  limit  per  fishing  line, 
and  the  bag  limit  is  10  rockfish  per  day, 
of  which  no  more  than  2  may  be 
bocaccio  {Sebastes  paucispinis)  and  no 
more  than  1  may  be  canary  rockfish. 
Cowcod  may  not  be  retained.  Bocaccio 
and  canary  rockfish  are  not  minor 
nearshore  rockfish  and  thus,  may  not  be 
retained  in  the  area  between  40''10'  N. 
lat.  and  Point  Conception  (34°27'  N.  lat.) 
from  May  1  through  June  30.  [Note: 
California  scorpionfish,  Scorpaena 
guttata,  are  subject  to  California's  10- 
fish  bag  Umit  per  species,  but  are  not 
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counted  toward  the  10-rockfish  bag 
limit.]  Multi-day  limits  are  authorized 
by  a  valid  permit  issued  by  California 
and  must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(iv)  Size  limits.  The  following  rockfish 
size  limits  apply:  bocaccio  may  be  no 
smaller  than  10  inches  (25  cm),  and 
California  scorpionfish  may  be  no 
smaller  than  10  inches  (25  cm). 

{v)Dressing/Fileting .  Rockfish  skin 
may  not  be  removed  when  fileting  or 
otherwise  dressing  rockfish  taken  in  the 
recreational  fishery.  The  following 
rockfish  filet  size  limits  apply:  bocaccio 
filets  may  be  no  smaller  than  5  inches 
(12.8  cm);  California  scorpionfish  filets 
may  be  no  smaller  than  5  inches  (12.8 
cm);  and  brown-skinned  rockfish  filets 
may  be  no  smaller  than  6.5  inches  (16.6 
cm).  "Brown-skinned"  rockfish  include 
the  following  species:  brown  (S. 
auricuJatus),  calico  (S.  dalU),  copper  [S. 
caurinus),  gopher  (S.  camatus),  kelp  (S. 
atrovirens),  olive  (S.  sermnoides), 
speckled  (S.  ovalis],  squarespot  (S. 
hopinski),  and  yellowtail  [S.  flavidus). 

(d)  Roundfish  (Lingcod,  cabezon,  kelp 
greenling~(i)  Seasons.  South  of  40"'10' 
N.  lat.  and  north  of  Point  Conception 
(34°27'  N.  lat),  recreational  fishing  for 
lingcod  is  closed  bova  March  1  through 
Jiuie  30.  South  of  Point  Conception 
(34°27'  N.  lat.),  recreational  fishing  for 
lingcod  is  closed  from  January  1  t£^ugh 
February  28. 

(iii)  Bag  limits,  boat  limits,  hook 
limits.  In  times  and  areas  when  the 
recreational  season  for  lingcod  is  oi}en, 
there  is  a  2-hook  limit  per  fishing  line, 
and  the  bag  limit  is  2  lingcod  per  day. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  hy  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  niunber  of  days  in  the 
fishing  trip. 

(iv)  Size  limits.  The  following 
roundfish  size  limits  apply:  lingcod  may 
be  no  smaller  than  26  inches  (66  cm) 
total  length,  cabezon  [Scorpaenichthys 
marmoratus]  may  be  no  smaller  than  15 
inches  (38  cm);  and  kelp  greenling 
(Hexagmmmos  decagrammus)  may  be 
no  smaller  than  12  inches  (30  cm). 

(v)  Dressing/Fileting.  Cabezon  and 
kelp  greenling  taken  in  the  recreational 
fishery  may  not  be  fileted  at  sea. 
Lingcod  filets  may  be  no  smaller  than  18 
inches  (46.1  cm). 

(2)  Oregon.  The  bag  Umits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  are:  1  lingcod  per 
day,  which  may  be  no  smaller  than  24 
inches  (61  cm)  total  length;  and  10 
rockfish  per  day,  of  which  no  more  than 
1  may  be  canary  rockfish. 

(3)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 


of  Washington,  the  following  seasons 
and  bag  limits  apply: 

(a)  Rockfish.  There  is  a  rockfish  bag 
limit  of  no  more  than  10  rockfish  per 
day,  of  which  no  more  than  2  may  be 
canary  or  yelloweye  rockfish  (5. 
rubenimus). 

(b)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  January  1, 
2001,  and  March  15,  2001,  and  between 
October  15,  2001,  and  December  31, 
2001.  When  the  recreational  season  for 
lingcod  is  open,  there  is  a  bag  limit  of 

2  lingcod  per  day,  which  may  be  no 
smaller  than  24  inches  (61  cm)  total 
length. 

V.  Washington  Coastal  Tribal  Fisheries 

In  1994,  the  U.S.  government  formally 
recognized  that  the  four  Washington 
Coastal  Tribes  (Makah,  Quileute,  Hoh, 
and  Quinault)  have  treaty  rights  to  fish 
for  groimdfish,  and  concluded  that,  in 
general  terms,  the  quantification  of 
those  rights  is  50  percent  of  the 
harvestable  surplus  of  groundfish 
available  in  the  tribes'  usual  and 
accustomed  (U  and  A)  fishing  areas 
(described  at  50  CFR  660.324). 

A  tribal  allocation  is  subtracted  from 
the  species  OY  before  limited  entry  and 
open  access  allocations  are  derived.  The 
treaty  tribal  fisheries  for  sablefish,  black 
rockfish,  and  whiting  are  separate 
fisheries,  not  governed  by  the  limited 
entry  or  open  access  regulations  or 
allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

The  tribal  allocation  for  black  rockfish 
is  the  same  in  2001  as  in  2000.  As  with 
non-tribal  sablefish  allocations,  the 
tribal  allocation  for  sablefish  in  2001  is 
revised  from  prior  years.  In  the  past,  10 
percent  of  the  total  catch  O  Y  was 
deducted  for  discard  in  all  fisheries. 
Then,  the  tribal  sablefish  allocation  was 
set  at  10  percent  of  that  landed  catch 
OY,  with  the  remaining  90  percent 
divided  between  various  non-tribal 
fisheries.  For  2001  and  beyond,  the 
Coimcil  recommended  dividing  the  total 
catch  OY  according  to  the  customary 
allocations  for  all  sectors,  including  10 
percent  for  the  tribes,  and  then  reducing 
the  allocations  for  each  fishing  sector  by 
sector-specific  discard  mortality  rates. 
Tribal  sablefish  fisheries  are  primarily 
longline  fisheries  and  are  estimated  to 
have  a  3-percent  discard  mortality  rate. 
Thus,  the  tribal  sablefish  allocation  is  10 
percent  of  the  total  catch  OY,  689.5  mt, 
less  3  percent  discard  mortality  (20.7 
mt),  or  approximately  669  mt. 

For  2001,  the  tribes  proposed  a  Pacific 
whiting  allocation  of  27,500  mt,  and  the 
Coimcil  voted  to  adopt  this  proposal. 
The  2001  allocation  is  based  on  a 
"sliding  scale"  proposal  presented  by 


the  Makah  Tribe  in  1998  that 
determines  the  tribal  allocation  based 
on  the  level  of  the  overall  U.S.  OY.  The 
"sliding  scale"  proposal  was  previously 
used  in  both  1999  and  2000  to 
determine  the  tribal  allocation.  As 
discussed  earlier,  the  U.S.  whiting  OY  is 
reduced  in  2001 ,  based  on  lower 
estimated  stock  abimdance,  to  190,400 
mt.  Under  the  1998  Makah  "shding 
scale"  proposal,  a  190,400  mt  U.S.  OY 
results  in  a  27,500  mt  Makah  whiting 
allocation.  No  other  tribes  proposed  to 
harvest  whiting  in  2001. 

The  right  of  the  Washington  coastal 
treaty  tribes  to  harvest  Pacific  whiting  in 
accordance  with  the  legal  principles 
estabUshed  in  the  ongoing  case  of  U.S. 
V.  Washington.  No.  9213,  Phase  I  (W.D. 
Wash),  was  sustained  in  Subproceeding 
96-2,  Order  Granting  Makah 's  Motion 
for  Summary  Judgment  (Nov.  5, 1996), 
and  in  the  separate,  consolidated  cases 
of  Midwater  Tmwlers  Cooperative  v. 
U.S.  Department  of  Commerce,  Civ. 
Nos.  96-808R,  C96-671R,  C99-415R,  and 
C99-500R  (WD.  Wash.).  Order  Granting 
Defendants'  Motions  for  Summary 
Judgment  (July  26,  2000).  In  the  latter 
cases,  the  court  held  that  the  tribes  have 
a  treaty  right  to  harvest  Pacific  whiting; 
that  the  Federal  defendants  did  not  act 
arbitrarily  and  capriciously  in 
recognizing  the  tribes'  right;  that  the 
Secretary  of  Commerce  did  not  act 
arbitrarily  and  capriciously  in  extending 
the  tribes'  usual  and  accustomed  fishing 
areas  into  the  United  States'  exclusive 
economic  zone;  that  the  Secretary 
appropriately  recognized  the  tribes  as 
co-managers  of  the  shared  resources  in 
the  final  rule  providing  for  tribal 
groundfish  allocations  (see  50  CFR 
660.324(d));  and  that  the  1999  tribal 
allocation,  which  represented  a 
compromise  of  different  views  of  the 
treaty  entitlement,  was  not  arbitrary  and 
capricious.  This  decision  has  been 
appealed  to  the  Ninth  Circwt  Court  of 
Appeals  by  non-treaty  fishers  and  by  the 
State  of  Oregon,  and  briefs  will  be 
submitted  in  the  near  futiue. 

Quantification  of  the  treaty  right 
remains  an  issue.  Under  the  applicable 
treaty  rights  law,  Washington  coast 
treaty  tribes  have  treaty  rights  to  harvest 
half  the  harvestable  siuplus  of  whiting 
found  in  their  usual  and  accustomed 
fishing  areas,  determined  according  to 
the  conservation  necessity  principle. 
The  conservation  necessity  principle 
means  that  the  determination  of  the 
amount  of  fish  available  for  harvest 
must  be  based  solely  on  resource 
conservation  needs.  This  determination 
is  difficult  because,  with  the  exception 
of  cases  involving  Pacific  halibut 
{Makah  v.  Brown  Civil  No.  C-85-  1606R 
(W.D.  Wash.)  and  U.S.  v.  Washington, 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2371 


Subproceeding  No.  92-1  (W.D.  Wash.)), 
the  legal  and  technical  precedents  are 
based  on  the  biology,  harvest,  and 
conservation  requirements  for  Pacific 
salmon  and  shellfish,  which  are  very 
different  than  Pacific  whiting. 
Quantifying  the  tribal  right  to  Pacific 
whiting  is  further  complicated  by  data 
limitations,  and  by  scientific 
uncertainties  surrounding  Pacific 
whiting  biology  and  conservation  needs. 

In  1996,  the  Makah  initiated  a 
subproceeding  in  U.S.\.  Washington, 
Civil  No.  9213-Phase  I,  Subproceeding 
No.  96-2,  regarding  their  treaty  right  to 
whiting,  including  the  issue  of  the 
appropriate  quantification  of  that  right. 
This  subproceeding  is  ongoing,  with 
briefing  scheduled  on  the  quantification 
issue  in  early  2001.  However,  taking 
into  account  the  existing  case  law  in 
U.S.  v.  Washington,  the  Makah  Tribe's 
1998  "sliding  scale"  proposal  and  its 
supporting  materials,  the  Council's 
recommendation  for  the  2001  tribal 
allocation,  and  the  continuing 
imcertainties  surrounding  a  precise 
quantification  of  the  tribal  right,  NMFS 
will  allocate  27,500  mt  of  Pacific 
whiting  in  2001  to  the  Makah  Tribe. 

For  some  species  on  which  the  tribes 
have  a  modest  harvest,  no  specific 
allocation  has  been  determined.  Rather 
than  try  to  reserve  specific  allocations 
for  the  tribes,  which  may  not  be  needed 
by  the  tribes,  NMFS  is  establishing  trip 
limits  recommended  by  the  tribes  and 
the  Council  to  accommodate  modest 
tribal  fisheries.  For  lingcod,  all  tribal 
fisheries  are  restricted  to  300  lb  (126  kg) 
per  trip.  Tribal  fisheries  are  not 
expected  to  take  more  than  3  mt  of 
lingcod  in  2001 .  For  the  Sebastes 
complex  and  other  rockfish  species,  the 
2001  tribal  longline  and  trawl  fisheries 
will  operate  under  trip  and  cumulative 
limits.  Tribal  fisheries  will  operate 
under  300  lb  (136  kg)  per  trip  limits 
each  for  canary  rockfish  and  for 
thomyheads,  and  imder  the  same  trip 
limits  as  the  limited  entry  fisheries  for 
all  other  rockfish.  A  300-lb  (136-kg) 
canary  rockfish  trip  limit  is  expected  to 
result  in  landings  of  1,000-2,000  lb  (0.5- 
1  mt).  A  300-lb  (136-kg)  thomyhead 
limit  is  expected  to  result  in  landings  of 
8,000-9,000  lb  (3-4  mt).  Because  of  the 
small  expected  tribal  groundfish  catch, 
it  is  not  anticipated  that  tribal  trip  limits 
will  be  reduced  during  the  year  unless 
OY's  are  achieved  or  unless  inseason 
catch  statistics  demonstrate  that  the 
tribes  have  taken  half  of  the  available 
harvest  in  the  tribal  U  and  A  fishing 
areas. 

The  Assistant  Administrator  (AA) 
announces  the  following  triba! 
allocations  for  2001,  including  those 
that  are  the  same  as  in  2000.  Trip  limits 


for  certain  species  were  recommended 
by  the  tribes  and  the  Coimcil  and  are 
specified  here  vdth  the  tribal 
allocations: 

A.  Sablefish 

The  tribal  allocation  is  669  mt,  10 
percent  of  the  total  catch  OY,  less  3 
percent  estimated  discard  mortality. 

B.  Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
HG  of:  20,000  lb  (9,072  kg)  north  of 
Cape  Alava  (48°09'30"  N.  lat.)  and 
10,000  lb  (4,536  kg)  between 
Destruction  Island  (47°40'00"  N.  lat.) 
and  Leadbetter  Point  (46°38'10"  N.  lat.). 

(2)  Thomyheads  are  subject  to  a  300- 
lb  (136-kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300-lb  (136-kg)  tiip 

(4)  Other  rockfish  are  subject  to  the 
same  trip  limits  as  the  Umited  entry 
fishery,  as  pubhshed  in  this  document. 
The  tribal  limit  will  not  change  unless 
the  tribal  limits  are  revised  separately 
from  the  limited  entry  limits. 

C.  Lingcod 

Lingcod  are  subject  to  a  300-lb  (136- 
kg)  trip  limit. 

D.  Pacific  whiting 

The  tribal  allocation  is  27,500  mt. 

VI.  Issuance  of  Exempted  Fishing 
Permits  (EFPs) 

At  the  November  2000,  Council 
meeting,  NMFS  received  an  application 
from  the  States  of  Washington,  Oregon, 
and  California  for  renewal  of  the  EFPs 
for  the  shore-based  whiting  fishery  for 
2001.  An  opportunity  for  public 
comment  was  provided  during  the 
Council  meeting.  The  Council 
recommended  tiiat  NMFS  issue  the 
EFPs,  as  requested  by  the  States. 
Renewal  of  these  EFPs,  to  about  40 
vessels,  would  continue  an  ongoing 
program  to  collect  information  on  the 
incidental  catch  of  salmon  and  non- 
whiting  groundfish  in  whiting  harvests 
delivered  to  shore-based  processing 
facilities. 

Because  whiting  deteriorates  rapidly, . 
it  must  be  handled  quickly  and 
immediately  chilled  to  maintain  the 
quality.  As  a  result,  many  vessels  dump 
catch  directly  or  near  directly  into  the 
hold  and  are  unable  to  effectively  sort 
their  catch.  The  issuance  of  EFPs  will 
allow  vessels  to  delay  sorting  of 
prohibited  species  and  groundfish 
caught  in  excess  of  cumulative  trip 
limits  until  offloading.  Delaying  sorting 
until  the  vessel  offioads  will  allow  state 
biologists  to  collect  incidental  catch 
data  for  total  catch  estimates  while 


maintaining  whiting  quality.  Without  an 
EFP,  groundfish  regulations  at  50  CFR 
660.306(b)  require  vessels  to  sort  out 
prohibited  species  and  return  them  to 
sea  as  soon  as  practicable  with 
minimum  injury.  To  allow  state 
biologists  to  sample  unsorted  whiting,  it 
is  also  necessary  to  include  provisions 
for  potential  overages  of  groundfish  trip 
limits  which  would  be  otherwise 
prohibited  by  regulations  at  50  CFR 
660.306(h).  NMFS  approves  the  request 
to  renew  the  EFP  for  the  share-based 
whiting  fishery  in  2001.         \ 

Classification 

The  final  specifications  and 
management  measures  fur  2001  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act,  the  FMP,  and  50  CFR  parts  600  and 
660  subpart  G  (the  regulations 
implementing  the  FMP). 

This  package  of  specifications  and 
management  measures  is  a  delicate 
balance  designed  to  allow  as  much 
harvest  of  healthy  stocks  as  possible, 
while  protecting  overfished  and  other 
depressed  stocks.  Delay  in 
implementation  of  the  measures  could 
upset  that  balance  and  cause  harm  to 
some  stocks  and  it  could  require 
unnecessarily  restrictive  measures  later 
in  the  year  to  make  up  for  the  late 
implementation.  Much  of  the  data 
necessary  for  these  specifications  and 
management  measures  came  from  the 
current  fishing  year.  The  Assistant 
Administrator  for  Fisheries,  NOAA  (AA) 
has  determined  that  there  is  good  cause 
under  5  U.S.C.  553(b)(B)  to  waive  prior 
notice  and  opportunity  for  public 
comment  for  the  specifications  and 
management  measures.  Because  of  the 
timing  of  the  receipt,  development, 
review,  and  analysis  of  the  fishery 
information  necessary  for  setting  the 
initial  specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  2001  fishing  year,  Amendment  4  to 
the  FMP,  implemented  on  January  1, 
1991,  recognized  these  timeliness 
considerations  and  set  up  a  system  by 
which  the  interested  public  is  notified, 
through  Federal  Register  publication 
and  Council  mailings,  of  Council 
meetings  and  of  the  development  of 
these  measures  and  is  provided  the 
opportunity'  to  comment  during  the 
Council  process.  The  public 
participated  in  GMT,  Groundfish 
Advisory  Subpanel,  SSC,  and  Council 
meetings  in  September  and  November 
2000  where  these  recommendations 
were  formulated.  Additional  public 
comments  on  the  specifications  and 
management  measures  will  be  accepted 
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for  30  days  after  publication  of  this 
doaiment  in  the  Federal  Register. 

There  is  no  burden  for  the  public  to 
come  into  compliance  with  the  harvest 
specifications  and  management 
measiires  designed  to  achieve  those 
specifications  that  are  announced  by 
this  rule.  As  described  above,  the 
interested  public  has  participated  in  the 
Council  process  to  formulate  these 
regulations.  The  Council  has  provided 
information  to  the  industry  on  the  above 
management  measures  and 
specifications  through  the  newsletters 
that  it  sends  to  fishery  participants. 
Moreover,  NMFS  has  provided  notice 
through  the  U.S.  Coast  Guard  Notice  to 
Mariners,  and  the  states  of  Washington, 
Oregon,  and  California  also  disseminate 
information.  Therefore,  the  AA  finds, 
for  good  cause  under  5  U.S.C.  553(d)(3), 
that  it  is  unnecessary  to  delay  for  30 
days  the  effective  date  of  the 
specifications  and  management 
meas\ires.  Because  of  the  need  to  have 
these  specifications  and  management 
measures  in  effect  as  close  to  the 
beginning  of  the  2001  fishing  year  as 
possible,  the  AA  also  finds,  for  good 
cause  under  5  U.S.C.  553(d)(3),  that  it  is 
contrary  to  the  public  interest  to  delay 
for  30  days  the  effective  date  of  the 
specifications  and  management 
measures. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
the  annual  specifications  and 
management  measures  by  5  U.S.C.  553, 
or  any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  are 
not  applicable. 

This  action  refers  to  a  collection-of- 
infbrmation  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  Permit 
requirements  have  been  approved  by 
OMB  under  control  number  0648-203 
for  Federal  fisheries  permits.  The  public 
reporting  burden  for  applications  for 
exempted  fishery  permits  is  estimated  at 
1  hour  per  response;  the  burden  for 
reporting  by  exempted  fishing 
permittees  is  estimated  at  30  minutes 
per  response.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  revising 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden  to  NMFS  and  to 
OMB  (see  ADDRESSES). 


Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  a  person  be  subject 
to  a  penalty  for  failure  to  comply  with, 
a  collection  of  information  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
commimications  with  the  pubUc, 
including  regulations.  To  comply  with 
this  directive,  we  seek  pubUc  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  fi'om  the  language 
used  in  this  rule  (see  ADDRESSES). 

N'MFS  issued  Biological  Opinions 
(BOs)  under  the  Endangered  Species  Act 
on  August  10,  1990.  November  26, 1991, 
August  28,  1992,  September  27,  1993, 
May  14. 1996,  and  December  15,  1999 
pertaining  to  the  effects  of  the 
groimdfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter.  Central 
Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  CaUfomia  coastal, 
Oregon  coastal),  chiun  salmon  (Hood 
Canal,  Columbia  River),  sockeye  salmon 
(Snake  River.  Ozette  Lake),  steelhead 
(upper,  middle  and  lower  Columbia 
River,  Snake  River  Basin,  upper 
Willamette  River,  central  California 
coast,  California  Central  Valley,  south- 
central  California,  southern  California), 
and  cutthroat  trout  (Umpqua  River, 
southwest  Washington/Columbia  River). 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  imder  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations.  NMFS  has 
re-initiated  consultation  on  the  Pacific 
whiting  fishery  associated  with  the  BO 
issued  on  December  15,  1999.  During 
the  2000  whiting  season,  the  whiting 
fisheries  exceeded  the  chinook  bycatch 
amoiuit  specified  in  the  Biological 
Opinion's  incidental  take  statement's 
incidental  take  estimates,  1 1 ,000  fish,  by 
approximately  500  fish.  The  re- 
initiation will  focus  primarily  on 
additional  actions  that  the  whiting 
fisheries  would  take  to  reduce  chinook 
interception,  such  as  time/area 
management.  NMFS  expects  that  the  re- 
initiated BO  will  be  complete  by  May 


2001.  During  the  reinitiation,  fishing 
under  the  FMP  is  within  the  scope  of 
the  December  15,  1999  BO,  so  long  as 
the  annual  incidental  take  of  chinook 
stays  under  the  1 1 ,000  fish  bycatch 
limit.  Because  the  majority  of  the  catch 
will  occur  in  late  spring  and  summer.  It 
is  highly  unlikely  that  the  11.000  fish 
bycatch  limit  will  be  exceeded. 

The  Council  prepared  an 
Environmental  Impact  Statement  (EIS) 
for  the  FMP  in  1982  and  prepared 
Supplemental  EISs  for  Amendments 
4(1990)  and  6  (1992)  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA).  hi  addition,  the  Council 
prepared  an  environmental  assessment 
for  this  action. 

This  action  woidd  set  2001  fishery 
specification  and  management  measures 
that  are  designed  to  rebuild  overfished 
stocks  through  constraining  direct  and 
incidental  mortaUty,  to  prevent 
overfishing,  and  to  achieve  as  much  of 
the  OYs  as  practicable  for  healthier 
groimdfish  stocks  managed  under  the 
FMP.  Five  species  managed  under  the 
FMP  have  been  determined  to  be 
overfished:  lingcod,  bocaccio,  POP, 
canary  rockfish.  and  cowcod.  NMFS  is 
declaring  two  additional  species  (widow 
and  darkblotched  rockfish)  overfished. 
Under  the  Magnuson-Stevens  Act 
requirements  for  protecting  overfished 
species,  the  2001  management  measures 
have  been  designed  to  keep  directed  and 
incidental  catch  of  overfished  species  at 
levels  that  will  allow  those  species  to 
rebuild  their  populations.  For  2001, 
commercial  landings  limits  and 
recreational  bag  limits  have  been 
reduced,  and  time  area  closiu^s  have 
been  expanded  to  protect  overfished 
species.  These  fisheries  have  been 
operating  under  protective  measures  for 
several  years. 

Based  on  the  biological,  physical  and 
socio-economic  impacts  of  the 
alternatives  that  have  been  assessed  in 
the  EA,  it  was  determined  that 
implementation  of  the  2001 
specifications  and  management 
measures  would  not  significantly  affect 
the  quality  of  the  human  enviromnent. 
Therefore,  the  preparation  of  an  EIS  for 
this  action  is  not  required  by  Section 
102(2)(C)  of  NEPA  or  its  implementing 
regulations. 

Dated:  January  4,  2001. 
WiUiam  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  01-560  Filed  1-5-01;  4:17  pm] 
BILLING  CODE  3610-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-116048-^] 

RIN  1545-AX63 

Stock  Transfer  Rules:  Supplemental 
Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws 
proposed  regulations  relating  to  an 
election  available  to  certain  taxpayers 
imder  section  367(b).  The  withdrawal 
corresponds  to  the  upcoming  expiration 
of  the  availability  of  the  election. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Harris  at  (202)  622-3860  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  24,  2000,  the  IRSand 
Treasury  published  in  the  Federal 
Register  proposed  regulations  (65  FR 
3629)  (the  proposed  regulations), 
temporary  regulations  (65  FR  3586)  (the 
temporary  regulations),  and  final 
regulations  (65  FR  3589)  (the  final 
regulations)  under  section  367(b)  of  the 
Internal  Revenue  Code.  The  proposed 
and  temporary  regulations  provide  a 
modified  version  of  an  election 
contained  in  the  proposed  section 
367(b)  regulations  issued  on  August  26, 
1991  (1991  proposed  regulations), 
which  was  not  adopted  in  the  final 
regulations.  This  election  allows  certain 
taxpayers  to  recognize  the  gain  (but  not 
the  loss)  realized  in  certain  section 
367(b)  exchanges,  rather  than  including 
the  all  earnings  and  profits  amount  in 
income.  The  preamble  to  the  final 
regulations  explains  the  reasons  for  not 
including  the  taxable  exchange  election 
in  the  final  regulations  (65  FR  3589  at 
3592). 


The  IRS  and  Treasury  issued  the 
proposed  and  temporary  regulations  in 
order  to  provide  taxpayers  with  an 
opportunity  to  comment  on  the  decision 
not  to  include  the  taxable  exchange 
election  in  the  final  regulations.  Section 
1.367(b)-3(b)(4)(ii)  of  the  proposed  and 
temporary  regulations  provide  that  the 
taxable  exchange  election  is  appUcable 
for  transactions  that  occiu  between 
February  23,  2000,  and  February  24, 
2001.  A  public  hearing  was  scheduled 
for  April  20,  2000,  and  written 
comments  were  to  be  received  by  April 
24,  2000.  No  one  requested  to  speak  at 
the  public  hearing,  and  no  comments 
were  submitted.  In  particular,  the  IRS 
and  Treasiuy  have  not  received  any 
comments  suggesting  revisions  to  the 
effective  date  articulated  in  §-1. 367(b)- 
3(b)(4)(ii).  Accordingly,  this  document 
withdraws  §  1.367(b)-3(b)(4)  of  the 
proposed  regulations  published  in  the 
Federal  Register  on  January  24,  2000 
(65  FR  3629). 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 
to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  proposed  amendments 
to  26  CFR  part  1  relating  to  §  1.367(b)- 
3(b)(4)  pubUshed  January  24,  2000  (65 
FR  6329),  are  withdrawn. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-^92  Filed  1-10-01;  8:45  am] 
BILUfMS  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[REG-1 03320-00] 
RIN1545-AX85 

Disclosure  of  Returns  and  Return 
Information  to  Designee  of  Taxpayer 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  Federal  Register, 

the  IRS  is  issuing  a  temporary  regulation 
relating  to  the  disclosure  of  returns  and 


return  information  to  the  designee  of  a 
taxpayer.  The  text  of  that  temporary 
regulation  also  serves  as  the  text  of  this 
regulation. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  April  11,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-103320-00),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  houirs  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-103320-00). 
Coxuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
conmients  directly  to  the  IRS  Internet 
site:  http://www.irs.gov/prod/tax_regs/ 
comments /html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Conley  (202)  622^580  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATX>N: 

Background 

Section  6103(c),  as  amended  by 
section  1207  of  the  Taxpayer  Bill  of 
Rights  II.  Public  Law  104-168  (110  Stat 
1452),  authorizes  the  IRS  to  disclose 
retiuns  and  retiun  information  to  such 
person  or  persons  as  the  taxpayer  may 
designate  in  a  request  for  or  consent  to 
disclosure  or  to  any  other  person  at  the 
taxpayer's  request  to  the  extent 
necessary  to  comply  with  a  request  for 
information  or  assistance  made  by  the 
taxpayer  to  such  other  person. 
Disclosure  is  permitted  subject  to  such 
requirements  and  conditions  as  may  be 
prescribed  by  regulations.  With  the 
amendment  in  1996,  Congress 
eliminated  the  longstanding 
requirement  that  disclosures  to 
designees  of  the  taxpayer  must  be 
pursuant  to  the  written  request  or 
consent  of  the  taxpayer.  The  purpose  of 
this  amendment  to  section  6103(c)  was 
to  assist  the  IRS  in  developing  a 
paperless  tax  administration  system  that 
relies  on,  among  other  things,  electronic 
communication.  H.R.  Rep.  No.  104-506, 
at  49  (1996),  reprinted  in  1996 
U.S.C.A.N.  1143, 1172. 

On  October  3.  1980,  a  final  regulation 
(TD  7723)  relating  to  the  disclosing  of 
tax  returns  and  retiun  information  to  a 
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person  designated  by  the  taxpayer  in  a 
written  request  or  consent  was 
pubUshed  in  the  Federal  Register  (45 
FR  65564).  Since  the  pubhcation  of  this 
final  regiilation,  the  IRS  has  determined 
that  further  guidance  on  written  consent 
requirements  is  necessary. 

This  docvunent  contains  a  proposed 
regiUation  that  authorizes  the  disclosure 
of  tax  returns  and  return  information  to 
a  designee  of  the  taxpayer  piu^uant  to 
nonwritten  requests  or  consents 
authorizing  the  disclos\ires.  Such 
proposed  regulation  also  amends  the 
existing  regulation  to  clarify  the  rules 
applicable  to  written  requests  or 
consents  to  disclosure. 

The  text  of  the  temporary  regulation 
published  in  this  issue  of  the  Federal 
Register  serves  as  the  text  of  this 
proposed  regidation.  The  preamble  to 
the  temporary  regulation  explains  the 
regulation. 

Special  Analysis 

h  has  been  determined  that  this 
Tieasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  this  proposed 
regulation  will  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
is  intended  to  reduce  the  burden  on 
taxpayers  and  to  fociUtate  the 
development  of  a  paperless  tax 
administration  system.  The  prior 
regulation  required  that  a  taxpayer 
provide  a  written  request  or  consent 
before  the  IRS  could  disclose  the 
taxpayer's  return  information  to  a 
designee  of  the  taxpayer;  this  regulation 
permits  such  a  disclosure,  under  certain 
specified  circumstances,  pursuant  to  the 
taxpayer's  nonwritten  request  or 
consent.  The  regidation  also  provides 
parameters  for  the  development  of 
consents  for  the  electronic  filing 
program,  and  it  reduces  the  burden  on 
taxpayers  in  combined  Federal-State 
retiun  filing  programs  by  facilitating  the 
electronic  filing  of  a  Federal-State  retiun 
by  means  of  a  single  electronic 
transmission. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  of  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Comments  and  Requests  for  a  PubUc 
Hearing 

Before  the  proposed  regulation  is 
adopted  as  a  final  regidation, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 


are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  comments  on  consents  or 
notices  authorizing  disclosures  in  an 
electronic  environment.  Additionally, 
the  IRS  and  Treasury  Department 
specificaUy  request  comments  on  the 
clarity  of  the  proposed  regulation  and 
how  it  can  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  comments.  If 
a  public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  hearing 
will  be  published  in  the  Fedend 
Register. 

Drafiing  Information 

The  principal  author  of  this  regulation 
is  Jamie  Bernstein,  Office  of  the 
Associate  Chief  Counsel,  Procedure  and 
Administration  (Disclosiire  &  Privacy 
Law  Division).  However,  other 
persoimel  firom  the  IRS  and  Treasury 
Department  participated  in  its 
development 

List  of  Subjects  in  26  CFR  part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  301.6103(c)-l  also  issued 
under  26  U.S.C.  6103(c).  *  *  * 

Par.  2.  Section  301.6103(c>-l  is  added 
to  read  as  follows: 

§  301 .61 03(c)-1    Disclosure  of  returns  and 
return  information  to  designee  of  taxpayer. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6103(c)-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-486  Filed  1-1(MD1;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  IN-151-FOR] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing. 

summary:  The  Office  of  Surfece  Mining 
Reclamation  and  Enforcement  (OSM)  is 
opening  the  pubUc  comment  period  for 
a  previously  submitted  proposed 
amendment  to  the  Indiana  regulatory 
program  (Indiana  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Indiana  proposes  the  addition  of  a 
statute  concerning  post  mining  land  use 
changes  as  nonsignificant  permit 
revisions.  The  amendment  is  intended 
to  revise  the  Indiana  program  to 
improve  operational  efficiency.  This 
document  gives  the  times  and  locations 
that  the  Indiana  program  and  proposed 
amendment  to  that  program  are 
available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  e.s.t, 
February  12,  2001.  If  requested,  we  will 
hold  a  public  hearing  on  the 
amendment  on  Februarys,  2001.  We 
will  acc^  requests  to  speak  at  the 
hearing  until  4:00  p.m.,  e.s.t.  on  January 
26, 2001. 

ADDRESSES:  You  shoidd  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Andrew  R. 
Gilmore,  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the  Indiana 
program,  the  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  aU 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
Andrew  R.  Gilmore.  Director, 
Indianapolis  Field  Office,  Office  of 
Siuface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street.  Room  301, 
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Indianapolis,  IN  46204,  Telephone: 
(317) 226-6700. 

Indiana  Department  of  Nat\u-al 
Resources,  Bureau  of  Mine 
Reclamation,  402  West  Washington 
Street,  Room  W-295,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1291. 

Indiana  Department  of  Natiu-al 
Resoiut:es,  Division  of  Reclamation, 
R.R.  2,  Box  129,  Jasonville,  Indiana 
47438-9517,  Telephone:  (812)  665- 
2207. 

FOR  FURTHER  INFORMATION  CONTACT:  - 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office.  Telephone: 
(317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Indiana  Program 

On  Jidy  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26,  1982,  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10, 
914.15,  and  914.16. 

By  letter  dated  May  14, 1998 
(Administrative  Record  No.  IND-1606), 
Indiana  submitted  a  proposed 
amendment  to  us  accordance  with 
SMCRA.  The  proposed  amendment 
concerned  revisions  of  and  additions  to 
the  Indiana  Code  (IC)  made  by  House 
Enrolled  Act  (HEA)  No.  1074.  hidiana 
intended  to  revise  its  program  to 
incorporate  the  additional  flexibility 
afforded  by  SMCRA  and  to  provide  the 
guidelines  for  permit  revisions, 
including  incidental  boundary 
revisions.  We  announced  receipt  of  the 
proposed  amendment  in  the  May  29, 
1998.  Federal  Register  (63  FR  29365). 
and  invited  public  conunent  on  its 
adequacy.  The  pubUc  comment  period 
for  the  amendment  closed  June  29, 

1998.  During  our  review  of  the  proposed 
amendment,  we  identified  concerns 
relating  to  the  proposed  amendment. 
We  notified  Indiana  of  these  concerns 
by  letter  dated  September  15, 1998 
(Administrative  Record  No.  IND-1621). 
By  letter  dated  December  21,  1998 
(Administrative  Record  No.  IND-1627), 
Indiana  responded  to  our  concerns  by 
submitting  additional  explanatory 
information.  Because  Indiana  did  not 
make  any  substantive  revisions  to  the 
amendment,  we  did  not  reopen  the 
public  comment  period.  On  March  16, 

1999,  we  approved  Indiana's  proposed 
amendment,  with  three  exceptions  (64 
FR  12890).  Specifically,  we  did  not 


approve  the  amendment  at  IC  14-34-5- 
7(a)  concerning  guidance  for  permit 
revisions;  the  amendment  at  IC  14-34- 
5-8:2(4)  concerning  postmining  land 
use  changes;  and  the  amendment  at  IC 
14-34-5-8.4(c)(2)(K)  concerning  minor 
field  revisions  for  temporary  cessation 
of  mining.  On  May  26, 1999,  at 
Indiana's  request,  we  provided 
clarification  of  our  decision  on  Indiana's 
amendment  (64  FR  28362). 

On  May  14, 1999,  the  Indiana  Coal 
CoimcU  (ICC)  filed  a  lawsuit  against 
PSM  for  the  disapproval  of  Indiana's 
amendment  at  IC  14-34-5-7(a)  and  IC 
14-34-5-8.2(4).  On  September  25,  2000, 
the  U.S.  District  Coiut  for  the  Southern 
District  of  Indiana  handed  down  its 
decision  on  the  ICC's  lawsuit.  The  court 
found  that,  in  the  case  of  IC  14-34-5- 
7(a)  concerning  guidance  for  permit 
revisions,  OSM  had  not  acted  arbitrary 
and  capricious.  Therefore,  the  court 
upheld  oiu  decision.  However,  in  the 
case  of  IC  14-34-5-8.2(4)  concerning 
postmining  land  use  changes,  the  Coiul 
foimd  that  our  decision  was  arbitrary 
and  capricious,  and  remanded  the 
matter  to  OSM  for  "further 
consideration."  In  accordance  with  the 
Court's  ruling,  we  are  opening  the 
public  comment  period  for  section 
8.2(4)  of  Indiana's  proposed  amendment 
submitted  on  May  15,  1998,  so  that  we 
can  properly  consider  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15. 

n.  Description  of  the  Proposed 
Amendment 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
locations  listed  above  under  ADDRESSES. 
A  discussion  of  the  proposed 
amendment  is  presented  below. 

IC  14-34-5-8.2(4),  Nonsignificant 
Permit  Revisions 

Indiana  proposes  to  add  language  at 
IC  14-34-5-8.2(4)  to  provide  that 
postmining  land  use  changes  other  than 
residential,  conunercial  or  industrial, 
recreational,  or  developed  water 
resources  meeting  MSHA  requirements 
for  a  significant  impoundment  are 
nonsignificant  permit  revisions,  and 
therefore  are  not  subject  to  the  notice 
and  hearing  requirements  of  IC  14-34. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Indiana  program. 


Written  (Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
reconunendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  NO.  IN-151-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Indianapolis  Field  Office  at  (317)  226- 
6700. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
diu-ing  regular  business  hours  at  OSM's 
IndianapoUs  Field  Office  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  administrative 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
vdthhold  ftoTD  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
yoiir  comment. 'However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  vdsh  to  speak 
at  the  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  e.s.t.  on  January 
26,  2001.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensiu^  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so.  you  will  be 
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allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
bearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  COffTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
pubUc  hearing,  may  be  held.  If  you  wish 
to  meet  with  us  to  discuss  the  proposed 
amendment,  you  may  request  a  meeting 
by  contacting  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  are  open  to  the  public 
and,  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  hsted  under 
ADDRESSES.  We  will  also  make  a  written 
summary  of  each  meeting  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  vnth  regard  to  the 
regiilation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "estabUsh  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siirface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regidations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12986 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 


standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  covuiterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regxilations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 


a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  )anuary  3,  2001. 
Richard ).  Seibel, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  01-835  Filed  1-10-01;  8:45  amj 
BILLING  COOE  4310-OS-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
BIN  2900-AK63 

Disease  Associated  With  Exposure  to 
Certain  Herbicide  Agents:  Type  2 
Diabetes 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  for  which  there  is  no 
record  during  service.  This  proposed 
amendment  is  necessary  to  implement  a 
decision  of  the  Secretary  of  Veterans 
A&irs  under  the  authority  granted  by 
the  Agent  Orange  Act  of  1991  that  there 
is  a  positive  association  between 
exposiue  to  herbicides  used  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era  and  the  subsequent  development  of 
Type  2  diabetes.  The  intended  effect  of 
this  proposed  amendment  is  to  establish 
presiunptive  service  connection  for  that 
condition  based  on  herbicide  exposiue. 
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DATES:  Comments  must  be  received  on 
or  before  March  12,  2001. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@maiI.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK63."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regidations  Management, 
Room  1158,  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Russo,  Regidations  Staff,  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  telephone  (202) 
273-7210. 

SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  Agent  Orange  Act  of  1991,  Pub. 
L.  102-4, 105  Stat.  11,  directed  the 
Secretary  to  seek  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  (NAS)  to  review  and 
summarize  the  scientific  evidence 
concerning  the  association  between 
exposure  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  diuing  the  Vietnam  era  and 
each  disease  suspected  to  be  associated 
with  such  exposure.  Congress  mandated 
that  NAS  determine,  to  the  extent 
possible:  (1)  Whether  there  is  a 
statistical  association  between  the 
suspect  diseases  and  herbicide 
exposure,  taking  into  accoimt  the 
strength  of  the  scientific  evidence  and 
the  appropriateness  of  the  methods  used 
to  detect  the  association;  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicides 
during  service  in  the  Republic  of 
Vietnam  diuing  the  Vietnam  era;  and  (3) 
whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposing  and  the  suspect  disease. 
Section  3  of  Pub.  L.  102-4  also  required 
that  NAS  submit  reports  on  its  activities 
every  two  years  (as  measured  from  the 
date  of  the  first  report)  for  a  ten-year 
period. 

Section  2  of  Pub.  L.  102-4  provides 
that  whenever  the  Secretary  determines, 
based  on  sound  medical  and  scientific 
evidence,  that  a  positive  association 
(i.e.,  the  credible  evidence  for  the 
association  is  equal  to  or  outweighs  the 
credible  evidence  against  the 
association)  exists  between  exposure  of 
humans  to  an  herbicide  agent  (i.e.,  a 


chemical  in  an  herbicide  used  in 
support  of  the  United  States  and  allied 
military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era)  and  a 
disease,  the  Secretary  will  publish 
regulations  establishing  a  presumptive 
service  coimection  for  that  disease. 
Presumptive  service  connection  relaxes 
the  evidentiary  burden,  so  that  the 
claimant  need  not  provide  direct 
evidence  of  a  link  between  his  or  her 
disease  and  the  claimant's  exposure  to 
Agent  Orange.  Instead,  such  a  link  is 
presumed  and  may  be  rebutted  only  if 
there  is  affirmative  evidence  to  the 
contrary. 

If  the  Secretary  determines  that  a 
presumption  of  service  connection  is 
not  warranted,  he  is  to  publish  a  notice 
of  that  determination,  including  an 
explanation  of  the  scientific  basis  for 
that  determination.  The  Secretary's 
determination  must  be  based  on 
consideration  of  the  NAS  reports  and  all 
other  sound  medical  and  scientific 
information  and  analysis  available  to 
the  Secretary. 

(Under  Section  2  of  Pub.  L.  102-4, 
any  veteran  who  served  in  Vietnam 
during  the  Vietnam  Era  and  has  one  of 
the  diseases  on  the  presumptive  list 
codified  at  38  CFR  3.309(e),  is  presumed 
to  have  been  exposed  to  herbicides. 
Under  current  law,  the  Vietnam  Era  is 
defined  as  January  9, 1962  through  May 
7,  1975,  for  the  purposes  of  such 
presumptions.  38  U.S.C.  1116.) 

Although  Pub.  L.  102-4  does  not 
define  "credible,"  it  does  instruct  the 
Secretary  to  "take  into  consideration 
whether  the  results  [of  any  study]  are 
statistically  significant,  are  capable  of 
replication,  and  withstand  peer  review." 
Simply  comparing  the  number  of 
studies  which  report  a  positive  relative 
risk  to  the  number  of  studies  which 
report  a  negative  relative  risk  for  a 
particular  condition  is  not  a  valid 
method  for  determining  whether  the 
weight  of  evidence  overall  supports  a 
finding  that  there  is  or  is  not  a  positive 
association  between  herbicide  exposure 
and  the  subsequent  development  of  the 
particular  condition.  Because  of 
differences  in  statistical  significance, 
confidence  levels,  control  for 
confounding  factors,  bias,  and  other 
pertinent  characteristics,  some  studies 
are  clearly  more  credible  than  others, 
and  the  Secretary  has  given  the  more 
credible  studies  more  weight  in 
evaluating  the  overall  weight  of  the 
evidence  concerning  specific  diseases. 

I.  History  of  Agent  Orange 
Presumptions 

NAS  issued  its  initial  report,  entitied 
"Veterans  and  Agent  Orange:  Health 
Effects  of  Herbicides  Used  in  Vietnam," 


(VAO)  on  July  27,  1993.  The  Secretary 
subsequently  determined  that  a  positive 
association  exists  between  exposure  to 
herbicides  used  in  the  Republic  of 
Vietnam  and  the  subsequent 
development  of  Hodgkin's  disease, 
porphyria  cutanea  tarda,  multiple 
myeloma,  and  certain  respiratory 
cancers;  and  that  there  was  no  positive 
association  between  herbicide  exposure 
and  any  other  condition,  other  than 
chloracne,  non-Hodgkin's  lymphoma, 
and  soft-tissue  sarcomas,  for  which 
presumptions  already  existed.  A  notice 
of  the  diseases  that  the  Secretary 
determined  were  not  associated  with 
exposure  to  herbicide  agents  was 
published  on  January  4,  1994  (see  59  FR 
341-46). 

NAS  issued  its  second  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
1996"  (Update  1996),  on  March  14, 
1996.  The  Secretary  subsequentiy 
determined  that  a  positive  association 
exists  between  exposure  to  herbicides 
used  in  the  Republic  of  Vietnam  and  the 
subsequent  development  of  prostate 
cancer  and  acute  and  subacute 
peripheral  neuropathy  in  exposed 
persons.  The  Secretary  further 
determined  that  there  was  no  positive 
association  between  herbicide  exposure 
and  any  other  condition,  other  than 
those  for  which  presumptions  already 
existed.  A  notice  of  the  diseases  that  the 
Secretary  determined  were  not 
associated  with  exposure  to  herbicide 
agents  was  published  on  August  8, 1996 
(see  61  FR  41442-49). 

NAS  issued  a  third  report,  entiUed 
"Veterans  and  Agent  Orange:  Update 
1998"  (Update  1998),  on  February  11, 
1999.  The  focus  of  this  updated  review 
was  on  new  scientific  studies  pubUshed 
since  the  release  of  Update  1996  and 
updates  of  scientific  studies  previously 
reviewed.  The  Secretary  determined 
that  there  was  no  positive  association 
between  herbicide  exposure  and  any 
condition  other  than  those  for  which 
presumptions  already  existed.  A  notice 
of  this  determination  was  published  on 
November  2,  1999  (see  64  FR  59232- 
59243). 

n.  History  of  NAS  Review  of  Type  2 
Diabetes 

In  VAO,  Update  1996,  and  Update 
1998,  NAS  placed  metabolic  and 
digestive  disorders  (including  Type  2 
diabetes)  in  the  category  labeled 
"Inadequate/Insufficient  Evidence  to 
Determine  Whether  an  Association 
Exists."  According  to  NAS,  this  means 
that  the  available  studies  are  of 
insufficient  quality,  consistency,  or 
statistical  power  to  permit  a  conclusion 
regarding  the  presence  or  absence  of  an 
association.  For  example,  studies  fail  to 
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control  for  confounding  factors,  have 
inadequate  exposiue  asse$sments,  or  fail 
to  address  latency. 

However,  after  NAS  released  Update 
1998  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  published  a  report  that  detects 
an  association,  though  not  a  strong 
association,  between  Type  2  diabetes 
and  dioxin  exposure.  The  study  does 
suggest  a  dose  response  relationship 
because  of  excess  cases  of  Type  2 
diabetes  found  in  workers  having  the 
highest  serum-lipid  levels  of  dioxin 
(Calvert  GM,  Sweeney  MH,  Deddens  J, 
Wall  DK.  1999.  Evaluation  of  Type  2 
diabetes,  Senun  Glucose  and  Thyroid 
Fimction  Among  U.S.  Workers  Ebcposed 
to  2,3,7,8  tetrachlorodibenzo-p-dioxin. 
Occupational  and  Environmental 
Medicine  56:270-276).  The  Secretary 
concluded  that  the  NIOSH  study  was 
potentially  important  enough  that  it 
warranted  a  full  review  by  NAS  as  soon 
as  possible,  and  he  directed  VA  to 
amend  its  contract  with  NAS  for  the 
third  biennial  update  to  require  a 
special  report  on  herbicide  exposure 
and  Type  2  diabetes,  as  a  separate 
deliverable. 

In  February  2000,  before  NAS 
released  its  report  on  herbicide 
exposure  and  Type  2  diabetes,  the  U.S. 
Air  Force  released  data  from  its  study  of 
participants  in  operation  Ranch  Hand 
(the  crews  assigned  to  spray  Agent 
Orange  from  aircraft  in  Vietnam)  (AFHS. 
2000.  Air  Force  Health  Study:  An 
Epidemiologic  Investigation  of  Health 
Effects  in  Air  Force  Personnel  Following 
Exposure  to  Herbicides.  1997  Follow-up 
Examination  Results.  Brook  AFB,  TX: 
Air  Force  Research  Laboratory.  AFRL- 
HE-BR-TR-200(>-02.)  On  April  10,  2000, 
VA  asked  NAS  to  include  an  analysis  of 
the  new  Ranch  Hand  data  in  its  report 
on  Type  2  diabetes.  NAS  agreed  to  do 
so. 

m.  October  2000  NAS  Review  of  Type 
2Diabetes 

NAS  issued  its  report,  "Veterans  and 
Agent  Orange:  Herbicide/Dioxin 
Exposure  and  Type  2  Diabetes"  (VAO: 
Diabetes)  on  October  11.  2000.  NAS 
concluded  that  "there  is  limited/ 
suggestive  evidence  of  an  association 
between  exposure  to  the  herbicides  used 
in  Vietnam  or  the  contaminant  dioxin 
and  Type  2  diabetes."  ("Type  2 
diabetes"  is  also  referred  to  as  "Tjrpe  11 
diabetes  mellitus"  or  "adult-onset 
diabetes.")  The  term  "limited/suggestive 
evidence"  means  "evidence  is 
suggestive  of  an  association  between 
herbicides  and  the  outcome,  but  limited 
because  chance,  bias,  and  confounding 
coiild  not  be  ruled  out  with 
confidence."  NAS  based  its  conclusion 


on  the  totality  of  the  scientific  evidence 
on  this  issue,  not  one  particular  study. 
(VAO:  Diabetes). 

Mortality  Studies  on  Type  2  Diabetes 

In  VAO:  Diabetes,  NAS  noted  that 
positive  associations  between  herbicides 
and  Type  2  diabetes  are  reported  in 
many  mortality  studies.  NAS  stated  that 
these  may  underestimate  the  incidence 
of  Type  2  diabetes  because:  (1)  It  is  not 
typically  fatal;  (2)  its  known 
complications,  as  opposed  to  Type  2 
diabetes  itself,  may  be  more  likely  to  be 
listed  as  the  cause  of  death  on  the  death 
certificate;  and  (3)  contributory  causes 
of  death  are  not  routinely  recorded  on 
death  certificates.  In  One  mortality  study 
reviewed  by  NAS,  people  living  near  the 
site  of  a  1976  industrid  accident 
involving  dioxin  were  found  to  have  a 
higher  risk  of  death  from  Type  2 
diabetes  than  a  reference  population,  in 
all  exposure  zones  in  which  deaths  were 
recorded.  (Pesatori  AC,  Zocchetti  C, 
Guercilena  S.  Consonni  D.  Turrini  D, 
Bertazzi,  PA.  1998.  Dioxin  exposiu^  and 
non-malignant  health  effects:  a  mortality 
study.  Occupational  and  Environmental 
Medicine.  55:126-131.)  Two  studies  of 
a  group  of  workers  exposed  to  TCDD  at 
12  U.S.  plants  foiuid  positive,  but  non- 
statistically  significant  associations 
between  measures  of  exposure  and 
notations  of  Type  2  diabetes  on  death 
certificates,  although  the  later  paper  also 
found  a  significant  negative  trend 
between  Type  2  diabetes  mortality  and 
cumulative  TCDD  exposure.  (Steenland 
K.  Nowlin  S,  Ryan  B,  Adams  S.  1992. 
Use  of  multiple-cause  mortality  data  in 
epidemiological  analyses:  US  rate  and 
proportion  files  developed  by  the 
National  Institute  for  Occupational 
Safety  and  Health  and  the  National 
Cancer  Institute.  American  Journal  of 
Epidemiology  136(7):855-862; 
Steenland  K,  Piacetelli  L,  Deddens  J, 
Fingerhut  M,  Chang  LI.  1999.  Cancer, 
heart  disease  and  diabetes  in  workers 
exposed  to  2,  3,  7,  8-tetrachlorodibenzo- 
p-dioxin.  Journal  of  the  National  Cancer 
Institute  91(9):779-786.)  Another  study, 
which  examined  workers  who  produced 
or  sprayed  phenoxy  herbicides  and 
chlorophenols.  reported  an  elevated 
relative  risk  of  mortality  from  Type  2 
diabetes  in  exposed  workers  versus  non- 
exposed  referents.  (Vena  J.  Boffetta  P, 
Becher  H,  Benn  T.  Bueno-de-Mesquita 
HB,  Coggon  D.  Colin  D.  Flesch-Janys  D. 
Green  L.  Kauppinen  T,  Littorin  M, 
Lynge  E.  Mathews  JD,  Neuberger  M, 
Pearce  N,  Pesatori  AC,  Saracci  R, 
Steenland  K,  Kogevinas  M.  1998. 
Exposure  to  dioxin  and  nonneoplastic 
mortality  in  the  expanded  lARC 
international  cohort  study  of  phenoxy 
herbicide  and  chlorophenol  production 


workers  and  sprayers.  Environmental 
Health  Perspectives  106  (Supplement 
2):645-653.)  In  addition,  earlier  studies 
previously  reviewed  by  NAS  in  and 
VAO,  Update  1996.  and  Update  1998 
showed  an  inconsistent  but  weakly 
positive  association  between  exposure 
measures  and  Type  2  diabetes. 

Morbidity  Studies  on  Type  2  Diabetes 

In  VAO:  Diabetes,  NAS  noted  that, 
"Positive  associations  are  reported  in 
most  of  the  morbidity  studies  identified 
by  the  [NAS  Committee  to  Review  the 
Evidence  Regarding  the  Link  Between 
Exposure  to  Agent  Orange  and 
Diabetes]."  NAS  discussed  a  number  of 
epidemiological  studies.  In  a  study  of  a 
population  near  an  Arkansas  plant  that 
manufactived  pesticides,  researchers 
foimd  that  insulin  levels  were 
significantly  higher  in  the  group  with 
high  dioxin  levels.  The  study  authors 
concluded  that  this  was  evidence  that 
dioxin  may  cause  insulin  resistance. 
(Cranmer  M,  Louie  S,  Kennedy  RH. 
Kern  PA,  Fonseca  VA.  2000.  Exposure 
to  2,3,7,8-tetrachlorodibenzo-p-dioxin 
(TCDD)  is  associated  with 
hyperinsulinemia  and  insulin- 
resistance.  Toxicological  Sciences  56(2): 
431-436.)  A  survey  of  Australian 
Vietnam  veterans  found  a  statistically 
significant  excess  of  self-reported  Type 
2  diabetes — 2,391  cases  were  reported 
when  1,780  were  expected. 
(Commonwealth  Department  of 
Veterans  Affairs.  1998a.  Morbidity  of 
Vietnam  Veterans:  A  Study  of  the 
Health  of  Australia's  Vietnam  Veteran 
Community.  Volume  1:  Male  Vietnam 
Veterans  Survey  and  Community 
Comparison  Outcomes.  Canberra: 
Commonwealth  Department  of  Veterans 
Affairs.) 

The  1999  NIOSH  study  (Calvert  et  al., 
1999)  reported  an  elevated  incidence  of 
Type  2  diabetes  in  individuals  who  had 
high  levels  of  senun  dioxin  relative  to 
others  examined  in  that  study.  A  study 
of  the  Ranch  Hand  comparison  group, 
reported  in  1999  and  published  in  2000, 
showed  similar  findings.  (Longnecker 
MP,  Michalek  JE.  2000.  Serum  dioxin 
level  in  relation  to  Type  2  diabetes 
among  Air  Force  veterans  with 
background  levels  of  exposure. 
Epidemiology  ll(l):44-48.)  The  Air 
Force's  subsequent  analysis  of  Ranch 
Hand  data  (AFHS,  2000)  showed  almost 
identical  Type  2  diabetes  incidence  in 
Ranch  Hand  and  the  matched 
comparison  group.  However,  this  study 
did  show  significant  dose-response 
relationships  between  dioxin  levels  and 
Type  2  diabetes  incidence,  controlling 
for  confounding  variables. 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001  / Proposed  Rules 


2379 


Biological  Plausibility 

Regarding  biologic  plausibility,  NAS 
concluded  in  VAO:  Diabetes  that 
animal,  laboratory,  and  human  studies 
constitute  "reasonable  evidence  that 
TCDD  exposiue  could  affect  Type  2 
diabetes  risk  in  humans."  This 
conclusion  is  based  mainly  on  three 
studies.  (Michalek  JE.  1999.  Oral 
presentation:  Workshop  on  the  Evidence 
Regarding  a  Link  Between  Exposure  to 
Agent  Orange  and  Diabetes. 
Washington.  DC:  Institute  of  Medicine. 
July  23;  Longnecker  MP  and  Michalek 
JE.  2000.  Serum  Dioxin  Level  in  relation 
to  Type  2  diabetes  among  Air  Force 
veterans  with  background  levels  of 
exposure.  Epidemiology  ll(l):44-48; 
Cranmer  M.  Louie  S,  Kennedy  RH,  Kern 
PA,  Fonseca  VA.  2000.  Exposure  to 
2,3, 7 .8-tetrachlorodibenzo-p-dioxin 
(TCDD)  is  associated  with 
hyperinsulinemia  and  insidin 
resistance.  Toxicological  Sciences  56(2): 
431-436.) 

rV.  The  Secretary's  Determination  on 
Diabetes 

NAS  reviewed  all  known  relevant 
scientific  and  medical  articles  published 
since  Update  1998,  and  prior  studies,  as 
an  inte^al  part  of  the  process  that 
residted  in  VAO:  Diabetes.  In  VAO: 
Diabetes.  NAS  observed  that,  "Although 
some  of  the  risk  estimates  in  the  studies 
examined  by  the  committee  are  not 
statistically  significant  and, 
individually,  studies  can  be  faulted  for 
various  methodological  reasons,  the 
acciunulation  of  positive  evidence  is 
suggestive." 

After  considering  all  of  the  evidence, 
the  Secretary  has  determined  that  there 
is  a  positive  association  between 
exposiue  to  herbicides  and  Tjrpe  2 
diabetes  and,  therefore,  a  presiunption 
of  service  connection  is  warranted. 

V.  Compliance  With  the  Congressional 
Review  Act,  the  Regulatory  Flexibility 
Act,  and  Executive  Order  12866 

We  estimate  that  the  five-year  cost  of 
this  proposed  rule  from  appropriated 
funds  would  be  $3.3  billion  in  benefits 
costs  and  $62  million  in  government 
operating  expenses.  Since  it  is  likely 
that  the  adoption  of  the  proposed  rule 
may  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  the 
Office  of  Management  and  Budget  has 
designated  this  proposed  rule  as  a  major 
rule  under  the  Congressional  Review 
Act.  5  U.S.C.  802.  and  a  significant 
regulatory  action  under  Executive  Order 
12866.  Regulatory  Planning  and  Review. 
The  following  information  is  provided 
pursuant  to  E.O.  12866. 

This  proposed  rule  is  necessary  to 
comply  with  the  Agent  Orange  Act  of 


1991,  which  requires  VA  to  establish  a 
presumption  of  service  connection  if  the 
Secretary  finds  that  there  is  a  positive 
association  between  exposure  to 
herbicides  used  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  and  the 
subsequent  development  of  any 
particular  disease.  As  explained  above, 
the  Acting  Secretary  has  found  that 
there  is  such  an  association  regarding 
Type  2  diabetes.  There  are  no  feasible 
alternatives  to  this  proposed  rule,  since 
the  Agent  Orange  Act  of  1991  requires 
the  Secretary  to  promulgate  it  once  he 
finds  the  positive  association  described 
above.  The  adoption  of  the  proposed 
rule  would  not  interfere  with  state,  local 
or  tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Be/ie/jf^  Costs 

Historical  statistics  indicate  that  the 
total  number  of  veterans  who  served  in 
the  Republic  of  Vietnam  or  its 
surroimding  waters  was  about  2.6 
million.  We  estimate  that  about  2.3 
million  of  these  veterans  are  alive  today. 
Using  information  gained  from  VAO: 
Diabetes  and  VA's  Office  of  Planning 
and  Analysis,  VA  applied  a  prevalence 
rate  of  9%  to  the  ciirrent  population  to 
determine  the  niunber  of  veterans  who  ' 
might  have  Type  2  diabetes  today.  VA 
assumes  that  over  five  years,  about  90% 
of  these  same  veterans  would  file  a 
diabetes-related  claim.  We  expect  that  8 
out  of  10  claims  will  be  made  by  first 
time  applicants  (original)  and  that  2  out 
of  10  will  come  fitjm  veterans  already 
service  connected  for  some  other  issue 
(reopened).  The  average  monthly  award 
made  on  account  of  diabetes  or  its 
ancillary  conditions  for  original  and 
reopened  claims  is  estimateid  to  be  $462 
and  $786,  respectively.  These  figures  are 
based  on  average  benefits  to  ciuxent 
beneficiaries  for  all  conditions  and 
include  dependents'  benefits  and 
imemployabilit>'  benefits  where 
applicable.  A  moderate  number  of  DIC 
and  burial  claims  have  also  been 
factored  into  this  estimate. 

VA  estimates  the  cumulative  totals  of 
benefits  awards  to  claimants  for  years 
2001-2005  as  follows:  10,199.  80,526, 
129,988.  159.198  and  178,356.  Benefits 
costs  (in  $  million)  for  years  2001-2005 
are  as  follows:  $16.6,  $303.  $720.1, 
$1,010.7,  and  $1.205.3,  for  a  total  cost 
of  $3.3  billion  over  five  years.  This  cost 
estimate  also  provides  for  a  nominal 
number  of  DIC  payments  and  burial 
awards.  Anticipated  cost-of-living 
allowances  (COLA's),  per  current 
economic  assumptions,  were  factored 
into  this  estimate;  however,  no 
retroactive  payments  were  considered. 


Administrative  Costs. 

The  administrative  workload  caused 
by  this  proposed  rule  is  expected  to  be 
13,361  claims  filed  in  2001  and  more 
than  220,000  over  five  years.  Full  time 
employee  resources  devoted  to 
processing  claims  in  years  one  through 
five  would  be  128.  378.  311,  185.  and 
123,  respectively.  Administrative 
workloads  assume  that  not  all  claims 
would  be  granted;  it  is  probable  that 
diabetes  related  claims  will  be  received 
from  veterans  who  never  served  in  the 
Republic  of  Vietnam.  GOE  costs  (in  $ 
million)  for  years  2001-2005  are  as 
follows:  $6.4,  $18.6,  $16.5,  $11.9,  and 
$8.2,  for  a  total  GOE  cost  of  $62  miUion 
over  five  years. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  frtim  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101,  64.104,  64.105,  64.106,  64.109,  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  December  6.  2000. 
Hershel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.309,  paragraph  (e),  the  Usting 
of  diseases  is  amended  by  adding  "Type 
2  diabetes  (also  known  as  Type  II 
diabetes  mellitus  or  adult-onset 
diabetes)"  between  "Chloracne  or  other 
acneform  disease  consistent  with 
chloracne"  and  "Hodgkin's  disease"  to 
read  as  follows:    i 
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§3J09    Diseases  subfact  to  presumptive 
service  connection. 

*  •        •        •        • 

(e)*  *  • 

Type  2  diabetes  (also  known  as  Type 
n  diabetes  mellitus  or  adult-onset 
diabetes) 

•  •        *        •        * 

(FR  Doc.  01-685  Filed  1-8-01.  8:45  am] 
BHJJNOCOOC  tsao-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-e931-7] 

National  Prioritiea  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  35 

AGENCY:  Environmental  Protection 

Agency. 

ACnCM:  Proposed  nde. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  die  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  Ust.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  proposed  rule 
proposes  to  add  five  new  sites  to  the 
NPL,  all  to  the  General  Superfund 
Section  of  the  NPL.  (Please  note  that  one 
of  the  sites  is  being  reproposed  to  the 
NPL.) 

DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  March  12, 
2001. 

ADDRESSES:  By  Postal  Mail:  Mail 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460. 

By  Express  Mail  or  Courier:  Send 
original  and  three  copies  of  comments 


(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S. 
Environmental  F*rotection  Agency; 
CERCLA  Docket  Office;  1235  Jefferson 
Davis  Highway;  Crystal  Gateway  #1, 
First  Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
superfund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mail  or 
express  mail. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
section  n,  "Public  Review/Public 
Comment,"  of  the  Supplementary 
Information  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification' 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G); 
U.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  or  the 
Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

A.  What  are  CERCLA  and  SARA? 

B.  What  is  the  NCP? 

C.  What  is  the  National  Priorities  List 
(NPL)? 

D.  How  are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  Are  Site  Boundaries  Defined? 

G.  How  Are  Sites  Removed  From  the  NPL? 
H.  Can  Portions  of  Sites  Be  E)eleted  from 

the  NPI^  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCLj? 
n.  Public  Review /Public  Comment 

A.  Can  I  Review  the  Documents  Relevant 
to  This  Proposed  Rule? 

B.  How  do  I  Access  the  Documents? 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

E.  How  Do  I  Submit  My  Comments? 

F.  What  Happens  to  My  Comments? 

G.  What  Should  I  Consider  When 
Preparing  My  Conunents? 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

1.  Can  I  View  Public  Comments  Submitted 
by  Others? 

).  Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 
m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

B.  Status  of  NPL 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 


B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 
VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Proposed  Rule? 

Vin.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
this  Proposed  Rule? 

IX.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
this  Proposed  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

XI.  Executive  Orders  on  Federalism 
What  Are  the  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

XII.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Proposed  Rule? 

I.  Background 

A.  What  Ate  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Pub.  L.  9»-499, 100  Stat 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20. 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
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urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  "Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  (42 
U.S.C.  9601(23)). 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8){B}  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  Ust  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8,  1983). 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facifities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 


on  the  NPL  if  it  scores  sufficienUy  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  an  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  serves  as  a  screening  device  to 
evaluate  the  relative  potential  of 
imcontrolled  hazardous  substances  to 
pose  a  threat  to  hiunan  health  or  the 
environment.  On  December  14, 1990  (55 
FR  51532),  EPA  promulgated  revisions 
to  the  HRS  partly  in  response  to 
CERCLA  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathways:  Ground  water,  siuface  water, 
soil  exposiue,  and  air.  As  a  matter  of 
Agency  poUcy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL;  (2)  Each  State  may 
designate  a  single  site  as  its  top  priority 
to  be  listed  on  the  NPL,  regardless  of  the 
HRS  score.  This  mechanism,  provided 
by  the  NCP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
Usted  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recentiy  on  December 
1,2000  (65  FR  75179). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  piu^ue  other 


appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  piupose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation],  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  date  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  woidd  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boimdaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  contamination  from 
that  area  has  come  to  be  located,  or  from 
which  that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  {e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  [e.g.,  where  there  are 
imcontamlnated  parts  of  the  identified 
property,  they  may  not  be,  strictiy 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
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is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"natxire  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boimdaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boimdaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
Uable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  firom  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consiUt  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  pubUc  health  or  the 
environment,  and  taking  of  remedial 
meas\u«s  is  not  appropriate.  As  of 
January  3,  2001,  the  Agency  has  deleted 
229  sites  from  the  NPL. 


H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  January  3.  2001,  EPA  has 
deleted  portions  of  21  sites. 

/.  What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  N4aich  2, 1993). 
Inclusion  of  a  site  on  the  (XL  has  no 
legal  significance. 

Sites  quaUfy  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  wfa«ther  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  {e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  from  the  NPL. 

As  of  January  3,  2001,  there  are  a  total 
of  759  sites  on  the  CCL.  For  the  most 
up-to-date  information  on  the  CCL,  see 
EPA's  hitemet  site  at  httpM 
www.  epa  .gov/superfun  d. 

n.  Public  Reriew^Pnblic  Conunent 

A.  Can  I  Review  the  Ekjcuments 
Relevant  to  This  Proposed  Rule? 

Yes,  dociunents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  the  sites 
in  this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington,  DC  and  in  the  Regional 
offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  Regional  dockets  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  from  9  a.m.  to  4  p.m., 
Monday  through  Friday  excluding 
Federal  holidays.  Please  contact  the 
Regional  dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Mail  comments  to 
EPA  Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 


The  contact  information  for  the 
Regional  dockets  is  as  follows: 

Ellen  Culhane,  Region  1  (CT,  ME,  MA, 
NH,  RI,  VT).  U.S.  EPA,  Records 
Center,  Mailcode  HSC,  One  Congress 
Street.  Suite  1100,  Boston,  MA 
02114-2023; 617/918-1225 

Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI), 
U.S.  EPA,  290  Broadway,  New  York. 
NY  10007-1866;  212/637-4435 

Dawn  Shellenberger  (GCI),  Region  3 
(DE.  DC,  MD,  PA,  VA,  WV).  U.S.  EPA, 
Library,  1650  Arch  Street,  Mailcode 
3PM52,  Philadelphia,  PA  19103;  215/ 
814-5364 

Joellen  O'Neill,  Region  4  (AL,  FL,  GA, 
KY.  MS,  NC,  SC,  TN).  U.S.  EPA,  61 
Forsyth  Street,  SW,  9th  floor,  Atlanta, 
GA  30303;  404/562-8127 

Janet  Pfundheller,  Region  5  (IL,  IN,  MI, 
MN,  OH,  WI),  U.S.  EPA.  Records 
Center,  Superfund  Division  SMR-7J, 
Metcalfe  Federal  Building,  77  West 
Jackson  Boulevard,  Chicago,  IL  60604; 
312/353-5821 

Brenda  Cook,  Region  6  (AR,  LA,  NM. 
OK,  TX),  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA.  Dallas, 
TX  75202-2733; 214/665-7436 

Michelle  Quick,  Region  7  (LA,  KS.  MO, 
NE),  U.S.  EPA,  901  North  5th  Street, 
Kansas  Qty.  KS  66101;  913/551-7335 

David  Williams,  Region  8  (CO,  MT,  ND, 
SD,  UT,  WY),  U.S.  EPA,  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA, 
Denver,  CO  80202-2466;  303/312- 
6757 

Carolyn  Douglas,  Region  9  (AZ,  CA,  HI. 
NV,  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
744-2343 

Robert  Phillips,  Region  10  (AK,  ID,  OR, 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-110,  Seatde. 
WA  98101;  206/553-6699 
You  may  also  request  copies  from 

EPA  Headquarters  or  the  Regional 

dockets.  An  informal  request,  rather 

than  a  formal  written  request  imder  the 

Freedom  of  Information  Act,  should  be 

the  ordinary  procedure  for  obtaining 

copies  of  any  of  these  documents. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  the 
proposed  sites;  a  Documentation  Record 
for  the  sites  describing  the  information 
used  to  compute  the  score;  information 
for  any  sites  affected  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  documents 
referenced  in  the  Dociunentation 
Record. 
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D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

1 1  The  Regional  dockets  for  this  rule 
contain  all  of  the  information  in  the 
Headquarters  docket,  plus,  the  actual 
reference  documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  score  for  the  sites.  These  reference 
documents  are  available  only  in  the 
Regional  dockets. 

E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble  in  the 
"Addresses"  section.  Please  note  that 
the  addresses  differ  according  to  method 
of  delivery.  There  are  two  different 
addresses  that  depend  on  whether 
comments  are  sent  by  express  mail  or  by 
postal  mail. 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
conciurently  with  the  Federal  Register 
document  if,  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
[Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particiUar  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  acconunodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 


the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  conunent  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

m.  Contents  ofThis  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

With  today's  proposed  rule,  EPA  is 
proposing  to  add  five  new  sites  to  the 
NPL;  all  to  the  General  Superfund 
Section  of  the  NPL.  (Please  note  that  the 
Cooper  Drum  site  in  California  is  being 
reproposed.)  The  sites  in  this  proposed 
rulemaking  are  being  proposed  based  on 
HRS  scores  of  28.50  or  above.  The  sites 
are  presented  in  Table  1  which  follows 
this  preamble. 

B.  Status  of  NPL 

CurrenUy,  the  NPL  consists  of  1,229 
final  sites;  1,069  in  the  General 
Superfund  Section  and  160  in  the 
Federal  Facilities  Section.  With  this 
proposal  of  5  new  sites,  there  are  now 
67  sites  proposed  and  awaiting  final 
agency  action,  61  in  the  General 
Superfund  Section  and  six  in  the 
Federal  Facilities  Section.  Final  and 
proposed  sites  now  total  1,296.  (These 
niunbers  reflect  the  status  of  sites  as  of 
January  3,  2001.  Site  deletions  occurring 
after  this  date  may  affect  these  numbers 
at  time  of  publication  in  the  Federal 
Register.) 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition. 


jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grauits,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosUy,  most  cost- 
effective,  or  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regidatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
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the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
infonning,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirement. 

B.  Does  ilMRA  Apply  to  This  Proposed 
Rule?  'i 

No.  EPA  has  determmed  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovommental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NFL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  wiU  imdertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
theNPL 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
sTgnificantly  or  imiquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  iacai  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requfrement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibiUty  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significcmt  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 


B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  an  NPL  revision  is  not  a 
typical  regulatory  change  since  it  does 
not  automatically  impose  costs.  As 
stated  above,  adding  sites  to  the  NPL 
does  not  in  itself  require  any  action  by 
any  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  bard  to  predict.  A  site's 
inclusion  on  the  NPL  coi4d  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  hut  at  this  time  EPA 
cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  thrbugh  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (bom  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pubhc  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 


practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OKfB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards. 

Vm.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Enviromnental  Justice 
Strategy,  OSWER  Enviroiunental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Coiuicil,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, . 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Proposed  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  no  action  will  result  from  this 
proposal  that  will  have 
disproportionately  high  and  adverse 
himian  health  and  environmental  effects 
on  any  segment  of  the  population. 

IX.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
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environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  proposed  rule  present 
a  disproportionate  risk  to  children. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  0MB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  ciurently  valid 
OMB  control  number.  The  OMB  control 
niunbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

XI.  Executive  Orders  on  Federalism 

A.  What  Are  The  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order. to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regidation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

Xn.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Proposed  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  conununities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiire  of  thefr  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  luiiquely  affect  their 
communities." 

This  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 


governments  because  it  does  not 
significantly  or  uniquely  affect  their 
communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

Table  1.— National  Priorities  List 
Proposed  Rule  No.  35,  General 
SuPERFUND  Section 


state 

Site  name 

City/oounty 

CA 

Cooper  Drum 
Company. 

South  Gate 

NJ  

Quanta  Re- 
sources. 

Edgewater 

NM  .... 

Griggs  &  Walnut 
Ground  Water 

LasCruces 

» 

Plume. 

NY 

Shenandoah 
Road  Ground 
Water  Con- 
tamination. 

East  Rshkin 

NC 

Barber  Or- 
chard... 

Waynesville 

Number  of  Sites  Proposed  to  General 
Superfund  Section:  5. 

List  of  Subjects  in  40  CFR  Fart  300 

Enviroimiental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution,  penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.  351;  E.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  January  3.  2001. 
Timothy  Fields,  Jr.. 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
[FR  Doc.  01-563  Filed  l-lO-Ol;  8:45  am) 
BUJNO  CODE  66aO-SO-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  66 
[USCG-1 996-3798] 
RIN2115-AF13 

Numbering  of  Undocumented  Barges 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
promulgate  statutory  requirements  for 
niunbering  and  marking  barges  in 
reserved  part  66  of  Title  46,  Code  of 
Federal  Regulations.  This  rulemaking 
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will  establish  a  statutorily  required 
numbering  system  for  imdocumented 
barges  more  than  100  gross  tons 
operating  on  the  navigable  waters  of  the 
United  States.  A  barge  numbering 
system  will  help  identify  parties 
responsible  for  the  illegal  abandonment 
of  barges  and  prevent  futiu%  marine 
pollution  from  abandoned  barges. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  April  11,  2001. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (0MB)  on 
collection  of  information  must  reach 
OMB  on  or  before  March  12.  2001. 
ADDRESSES:  To  meike  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  USCG-1998-3798,  U.S. 
Department  of  Transportation,  room  PL- 
401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW..  Washington,  IX:, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington.  DC 
20503,  ATTN:  Desk  Officer.  U.S.  Coast 
Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  wiU  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  proposed  rule,  call 
LCDR  Robyn  MacGregor,  Project 
Manager,  Office  of  Waterways  Security 
and  Safety  (G-MWP).  Coast  Guard, 
telephone  202-267-0483.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief, 


Dockets.  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPt.EMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-1998-3798), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  yoiu- 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diuing 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

The  Coast  Guard  plans  no  public 
meeting.  You  may  request  a  public 
meeting  by  submitting  a  comment 
requesting  one  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  meeting  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  a  meeting  shoidd  be 
held,  we  will  annoimce  the  time  and 
place  in  a  later  notice  in  the  Federal 
Register. 

Background  and  Purpose 

According  to  a  1992  Government 
Accounting  Office  (GAO)  report  on 
abandoned  vessels,  nearly  1.300  vessels 
were  abandoned  in  the  navigable  waters 
of  the  United  States.  Almost  600  of  the 
abandonments  were  barges.  According 
to  the  same  report,  between  the  years  of 
1988  and  1992.  82  water  pollution 
incidents  occmred  which  originated 
from  abandoned  vessels.  37  of  which 
required  cleanup  operations.  During 
that  period,  the  Coast  Guard  conducted 
oil  removal  operations  for  14  additional 
vessels  that  posed  a  potential  threat  of 
discharge  or  release.  The  combined  cost 
of  these  operations  was  $4.4  million, 
with  $2.5  million  spent  on  two  separate 
removal  operations  fi'om  the  same 
vessel,  an  abandoned  barge  located  in 
Empire,  Louisiana. 

During  the  1988  to  1992  period, 
barges  that  used  inland  waterways  were 


exempted  fi-om  vessel  documentation. 
Additionally,  there  were  no  Federal 
laws  prohibiting  vessel  owners  fi'om 
abandoning  vessels.  Therefore,  it  was 
often  very  difficult  to  identify  and  locate 
owners  of  abandoned  vessels.  In  many 
cases  where  ownership  was  determined, 
owners  were  unable  to  remove  their 
abandoned  vessels  for  a  variety  of 
reasons  (e.g..  deceased,  bankrupt,  etc.). 
Without  a  process  linking  abandoned 
vessels  to  responsible  parties,  the 
government  has  little  chance  of 
recovering  vessel  removal  or  pollution 
response  costs. 

In  an  annual  summary  report  on 
abandoned  vessels  submitted  in  1997  by 
the  Captains  of  the  Ports  (COTP).  each 
COTP  documented  the  number  of 
abandoned  vessels  within  their 
geographic  areas  of  responsibility.  The 
report  stated  that  2.697  abandoned 
vessels  existed  along  oiu  navigable 
waters.  Of  this  total.  1.010  were  barges. 

Based  on  the  GAO  Report,  the  annual 
COTP  siunmary  report  with 
supplementary  Coast  Guard  testimony, 
industry  representatives,  and  others. 
Congress  passed  the  Abandoned  Barge 
Act  of  1992  (Pub.  L.  102-587,  sections 
5301-05)  ("the  Act").  During  passage  of 
the  Act.  Congress  noted  that  abandoned 
barges  are  often  used  for  the  illegal 
disposal  of  hazardous  cargo,  waste,  and 
petroleum  products.  This  illegal 
disposal  can  lead  to  actual  or  potential 
pollution  incidents.  To  prevent  these 
incidents,  the  Act  added  a  new  chapter 
47  to  title  46  of  the  United  States  Code 
that  prohibits  abandoning  barges  in  the 
navigable  waters  of  the  United  States. 
The  Act  also  amended  46  U.S.C.  12301 
to  require  the  numbering  of 
imdocumented  barges  measuring  more 
than  100  gross  tons  operating  on  the 
navigable  waters  of  the  United  States. 

Tms  numbering  system  provides  a 
means  for  identifying  parties 
responsible  for  the  now  illegal 
abandoiunent  of  barges.  More 
importantly,  it  will  help  identify  those 
parties  who  may  be  held  liable  for  the 
removal  and  proper  disposal  of  any 
hazardous  substances  stored  or 
deposited  on  board  abandoned  barges, 
as  well  as  for  the  removal  of  the  barges 
from  the  nation's  waterways.  This 
potential  for  liability  would  serve  as  a 
deterrent  to  barge  abandonment. 

Regulatory  History 

On  October  18. 1994,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  [59  FR  52646]  requesting 
comments  on  issues  related  to  a 
numbering  system  for  undocumented 
barges  measiuing  more  than  100  gross 
tons.  The  primary  issues  addressed  in 
the  notice  concerned  who  should 
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administer  a  barge  numbering  system, 
what  type  of  number  should  be 
required,  and  how  much  the  numbering 
system  would  cost.  The  Coast  Guard 
received  twenty-one  comments  in 
response  to  the  notice. 

On  July  6.  1998,  the  Coast  Guard 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM), 
discussing  the  proposed  regulation, 
comments  received  from  the  previous 
notice,  and  a  preliminary  regulatory 
assessment  (63  FR  36384).  TTie 
comments  we  received  are  discussed 
below. 

Discussion  of  Comments 

We  received  comments  from  four 
respondents  to  our  1998  ANPRM  (one 
respondent  submitted  the  same 
comments  twice;  we  are  only  counting 
it  once).  The  comments  directed  oui 
attention  to  such  issues  as  the 
placement  of  the  barge  number 
markings,  the  source  of  the  barge 
number,  the  application  form,  die 
phase-in  period  for  the  requirements 
based  on  the  effective  date  of  this  rule, 
and  fees  for  obtaining  a  barge  number. 

Placement  of  Markings 

Three  respondents  stated  that  the 
Coast  Guard  should  be  consistent  in 
marking  requirements  by  following  the 
regulations  already  in  place  for 
dociunented  vessels.  External  markings 
would  be  an  additional  requirement  on 
uninspected,  undocumented  barges  and 
may  interfere  with  other  required 
markings,  e.g.  vessel  name.  The  Coast 
Guard  agrees  that  consistency  is 
important  and  has  vmtten  the 
requirements  to  mirror  existing  marking 
regulations  as  closely  as  possible.  The 
purpose  of  these  proposed  markings  and 
the  circumstances  under  which  they 
would  be  used  are  different,  however. 
The  proposed  markings  would  be  used 
to  identify  an  owner  of  an  abandoned 
barge.  Many  abandoned  barges  in  the 
past  contained  unknown  materials 
when  abandoned,  or  were  subsequently 
used  as  a  dumping  site  for  any  number 
of  unidentified  materials.  Many  of  these 
abandoned  barges  quickly  become 
inaccessible  to  investigators  without 
putting  the  investigator  at  great  risk. 
Thus  the  quickest,  safest,  least 
expensive  way  to  identify  a  barge  owner 
is  by  requiring  a  unique  number  be 
located  where  it  may  be  viewed  without 
having  to  climb  on  the  barge  or  enter 
any  compartments  or  voids. 

No  respondents  voiced  objections  to 
permanently  marking  the  ntunber  on  the 
vessel,  although  it  was  suggested  that  a 
particular  method  of  marking  be 
required.  The  Coast  Guard  values  the 
diversity  that  exists  and  strives  to 


permit  as  much  autonomy  as  possible. 
As  such,  the  Coast  Guard  would  not  be 
more  specific  than  to  require  permanent 
markings  as  described  in  the  proposed 
regulations,  which  are  consistent  with 
current  requirements  for  marking 
documented  vessels. 

Barge  Numbers 

Three  comments  recommended 
recycling  existing  official  numbers,  and 
adding  a  prefix  to  those  numbers  to 
further  identify  the  barge.  The 
comments  suggested  using  a  "D" 
preceding  the  niunber  to  indicate  a 
barge  that  had  previously  been 
dociunented.  or  using  "CG"  preceding 
the  number  to  indicate  a  barge  that  is 
currently  inspected  but  not 
documented.  In  both  cases,  the  numbers 
would  have  already  been  recorded  in 
Coast  Guard  records  and  official  "D" 
numbers  already  permanently  marked 
on  barges.  The  Coast  Guard  agrees,  and 
proposes  that  existing  official  numbers 
and  CG  numbers  be  accepted.  However, 
we  will  not  be  distinguishing  the 
numbers  in  the  maimer  suggested  by  the 
conunenter. 

Application  Form 

One  conunent  expressed  concern  that 
the  information  the  Coast  Guard 
proposed  collecting  was  more  than  what 
was  necessary  to  indicate  ownership  of 
a  barge  and  would  be  broader  than  what 
is  required  for  documented  barges.  We 
have  developed  a  form  titled 
Application  for  Certification  of  Number 
for  Undocumented  Barge  that  we  feel 
limits  the  amount  of  information 
collected  to  what  is  absolutely  necessary 
to  enable  the  Coast  Guard  to  identify 
and  locate  the  owner  of  future 
abandoned  barges.  The  application  is 
available  on  the  docket  under  the 
section  labeled  ADDRESSES.  We  welcome 
any  comments  on  the  application  you 
have. 

This  conunent  also  expressed  concern 
for  the  increased  burden  on  owners 
having  to  update  the  information  each 
time  an  address,  phone  number,  or  the 
like  changed.  In  addition,  they  argued 
that  the  new  owner  should  inherit  the 
responsibility  for  notifying  the  National 
Vessel  Documentation  Center  (NVDC)  of 
a  change  in  ownership.  We  note  that  the 
"old"  owner  certainly  retains  an  interest 
in  ensuring  that  NVDC  and  the  Coast 
Guard  are  aware  of  who  owns  and  is 
responsible  for  a  barge.  The  only  times 
we  propose  requiring  owners  notify  the 
NVDC  of  changes  is  after  any  change  in 
ownership,  or  upon  destruction  of  the 
barge.  Previous  owners  would  be 
required  to  notify  NVDC  of  the  change 
in  ownership,  whereas  new  owners 
would  be  required  to  submit  a  request 


for  a  certification  of  number  issued  to 
them  within  60  days.  Owners  of  barges 
that  are  destroyed  would  be  required  to 
notify  NVDC  of  the  destruction,  just  as 
owners  of  certificated  barges  must  notify 
the  Coast  Guard  when  they  elect  to  take 
a  barge  out  of  service  within  60  days  of 
destruction  or  removal  from  service. 

One  comment  supported  any 
opportunities  to  simplify  the 
application  process,  including  the  use  of 
electronic  filing.  The  Coast  Guard 
agrees,  and  will  make  electronic  filing 
available  in  the  future.  The  application 
will  be  available  on  the  internet  at  the 
NVDC  website.  Applicants  would  be 
able  to  download  the  form  and  mail  it 
in  once  they  have  completed  filling  it 
out. 

Implementation  Period 

One  comment  suggested  a  phase-in 
period  for  the  effective  date  of  the 
regulation.  Their  suggestions  included 
allowing  up  to  six  months  to  file  an 
application  and  up  to  two  years  to  mark 
barges.  The'Coast  Guard  agrees  that  the 
system  proposed  by  these  regulations 
could  not  be  accomplished  overnight 
and  wishes  to  minimize  the  impact  on 
owners'  operations.  Thus,  the  Coast 
Guard  has  proposed  a  one-year  period 
for  owners  to  submit  applications  to  the 
Coast  Guard,  and  a  five-year  period  for 
the  marking  of  all  existing  barges. 
Barges  currently  under  construction 
would  be  numbered  and  marked  in 
accordance  with  the  regulations  prior  to 
being  placed  in  service. 

Fees 

Three  comments  were  opposed  to 
fees.  The  argument  followed  that  there 
is  no  benefit  to  owners  from  this 
regulation  and  no  services  rendered. 
The  Coast  Guard  agrees  and  has  not 
proposed  a  fee  schedule  to  implement 
or  maintain  this  requirement. 

Miscellaneous 

Comments  varied  on  the  costs 
associated  with  permanendy  marking 
barges,  barge  employment,  maintenance 
intervals  for  undocumented  barges, 
average  life  service,  average  annual 
construction  rates,  and  average  number 
of  owners.  A  summary  of  the  costs  and 
benefits  associated  with  this  rulemaking 
is  included  below. 

Discussion  of  Proposed  Rules 

General  Requirements 

The  Coast  Guard  proposes  adding 
regulations  that  would  require  owners 
of  barges  greater  than  100  gross  tons  to 
obtain  a  unique  number  issued  by  the 
National  Vessel  Documentation  Center 
(NVDC)  for  that  barge.  The  barge 
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number  would  remain  with  it  for  the 
entirety  of  its  life. 

Regulations  requiring  the 
documentation  and  measurement  of 
vessels  are  codified  in  46  CFR  parts  66 
through  69.  We  propose  establishing  the 
requirements  for  numbering  and 
marking  barges  over  100  gross  tons  in 
part  66,  which  is  currently  reserved. 
The  requirements  we  propose  to  include 
in  part  66  consist  of  a  "Definitions" 
section  that  gives  relevant  meaning  to 
specific  terms  used  in  this  part,  a 
section  to  identify  those  baiges  that 
must  comply  with  this  new  barge 
numbering  system,  a  method  for 
applicable  barges  to  calculate  the  barge's 
gross  tonnage,  and  an  application 
procedure  for  barge  owners  to  follow 
when  requesting  a  barge  number  from 
NVDC.  The  new  regulations  of  part  66 
would  also  identify  to  barges  owners 
their  right  to  appeal,  the  penalties  for 
not  fully  complying  with  this  part,  and 
clarify  what  circumstances  would 
invalidate  a  Certificate  of  Number. 

In  addition,  barge  owners  would  be 
required  to  permanently  mark  the  barge 
by  carving,  punch-marking,  or  welding 
the  niunber  on  some  clearly  visible 
internal  structural  part  of  the  vessel, 
such  as  the  main  beam.  The  barge 
would  also  need  to  be  permanently 
marked  externally  at  the  highest  part  of 
the  vessel's  hull  or  permanent  structure, 
so  that  the  number  can  be  seen  from 
either  side. 

Existing  barges  would  be  required  to 
comply  with  the  regulation  no  later  than 
five  years  from  the  publication  date  of 
the  final  rule. 

Previously  documented  barges  would 
be  aUowed  to  use  the  official  number  or 
CG  number  previously  assigned. 

Definitions 

The  definitions  for  the  terms 
necessary  to  determine  gross  tonnage, 
currently  found  in  46  CFR  part  69, 
would  be  adopted.  The  proposed 
regulations  would  also  add  definitions 
for  the  terms  "barge",  "barge  number", 
"official  number",  "simplified 
measurement  system",  "imdocumented 
barge",  and  "navigable  waters". 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26, 1979). 

A  draft  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT  is  available  in 
the  docket  as  indicated  imder 
ADDRESSES.  A  sununary  of  the 
Evaluation  follows: 

The  Abandoned  Barge  Act  of  1992 
(the  Act)  states  "The  Secretary  shall 
require  an  undocumented  barge  more 
than  100  gross  tons  operating  on  the 
navigable  waters  of  the  United  States  to 
be  nmnbered."  This  analysis  supports 
the  regulatory  evaluation  of 
implementing  a  numbering  system  for 
undocumented  barges  of  more  than  100 
gross  tons,  per  the  Act.  The  numbering 
system  would  provide  an  identification 
of  the  parties  responsible  and  liable  for 
the  illegal  abandonment  of  a  barge.  It 
would  also  enhance  the  Government's 
recovery  of  costs  associated  with  the 
removal  of  the  barge.  Currently,  there  is 
no  formal  method  for  linking  an 
abandoned  undocumented  barge  to  a 
responsible  party,  and  consequently, 
there  is  little  chance  of  the  Government 
recovering  costs  incurred  from  the 
removal. 

Population:  There  are  approximately 
20,000  luidociunented  barges  greater 
than  100  gross  tons  operating  in  the 
navigable  waters  of  the  United  States.  Of 
these  undocumented  barges,  it  is 
estimated  that  89  percent  operate  in  the 
waters  of  the  Mississippi  River  System 
and  the  Gulf  Intracoastal  Waterway. 
Additionally,  most  of  the  20,000 
undocumented  barges  are  dry  cargo 
barges  (86  percent)  with  the  remainder 
being  construction  barges  (10  percent) 
and  tank  barges  (4  percent). 

Table  1.— Unit  Cost  Summary 


Cost  and  benefit:  Through  analysis  of 
this  rulemaking  we  revealed  that  both 
the  barge  industry  and  the  Government 
would  incur  the  costs  of  implementing 
and  administrating  the  barge  number 
system.  The  cost  to  the  barge  industry 
includes  administration  costs, 
transportation  costs  and  the  cost  to  affix 
the  number  to  the  barge.  The  cost  to  the 
government  includes  cost  associated 
with  developing  and  implementing  a 
database  for  the  barge  number  system 
and  the  cost  associated  with 
administering  the  system.  It  is  assumed 
that  the  Coast  Guard  would  have  sole 
responsibility  for  implementing  and 
administrating  the  numbering  system 
for  abandoned  barges. 

Potential  direct  benefits  would  accrue 
to  the  Government.  Most  of  these 
benefits  would  come  fix>m  cost 
avoidance  for  removal  and  cleanup  of 
abandoned  barges.  Additional  benefits 
would  be  noticed  from  the 
reimbursement  of  Government  incurred 
cost  that  is  received  from  the 
responsible  barge  owner  who 
abandoned  his  barge.  There  are  no 
direct  benefits  identified  for  the  barge 
industry. 

Alternatives:  Two  alternative  methods 
of  numbering  were  posited:  (1)  Welding, 
piuich-marking,  or  carving  the  niunber 
on  the  barge,  and  (2)  painting  the 
number  on  the  barge.  For  welding  the 
niunber  to  the  barge,  alternative  1 ,  the 
assumption  is  that  15  percent  of 
undocumented  barges  would  need  to 
tow  the  barge  to  an  appropriate  welding 
faciUty,  whereas  the  other  85  percent  of 
undocumented  barges  would  not  need  a 
tow.  For  painting  the  number  on  the 
barge,  alternative  2,  the  assumption  is 
that  the  barge  number  would  be  painted 
without  requiring  a  tow  to  a  facility. 
Therefore,  alternative  2  would  not  incur 
towing  costs.  With  either  alternative  1 
or  alternative  2,  the  estimated  initial 
cost  of  $18,000  would  be  incurred  by 
the  Coast  Guard  to  develop  and  install 
a  database  for  managing  information 
from  the  barge  numbering  system.  The 
unit  costs  for  the  30-year  study  period 
for  both  alternatives  are  summarized  in 
Table  1. 


Govemment  Costs: 

Administration  Cost/Barge 

Industry  Cost/Barge: 

Existing  Barges— Tow  Req 

Existing  Barges — No  Tow  Req. 

Future  Barges 

Total  Cost/Barge: 

Existing  Barges— Tow  Req.  .... 


Alternative  1 
welding ' 


$62 

2,977 
844 
282 

3,039 


Alternative  2 
painting 


$62 


153 
65 
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Table  1  .—Unit  Cost  Summary— Continued 


Existing  Barges — No  Tow  Req. 
Future  Barges 


^  Costs  include  Gas-freeing,  chemist  certificate. 


Attemative  1 
welding^ 


906 

344 


Alternative  2 
painting 


215 
127 


To  develop  the  range  of  potential 
benefits  that  might  result  from 
alternative  1  and  alternative  2,  three 
scenarios  are  considered:  (1)  Barges 
greater  than  100  tons  are  no  longer 


abandoned  (best  case  scenario),  (2) 
illegally  abandoned  barges  are 
abandoned  with  the  number  intact,  and 
(3)  illegally  abandoned  barges  are 
abandoned  with  the  barge  number 

Table  2.— Annual  Benefits 


removed  or  obliterated  (worst  case 
scenario).  The  estimated  annual  benefits 
for  each  scenario  are  characterized  in 
Table  2. 


Removal  Cost  Recovery  .. 
Clean  'Up  Cost  Recovery  . 
Investigation  Savings 

Total  Annual  Savings 


Scenario  1 


$250,000 

429,890 

1,500 


681,390 


Scenario  2 


$90,000 

154,760 

1.090 


245.850 


Scenario3 


$0 
0 
0 


The  net  present  values  (present  value 
of  benefits — present  value  of  costs)  were 
calculated  over  a  30-year  period,  fit)m 
2001  to  2030,  using  a  discount  rate  of 
7  percent.  These  values  were  discounted 
to  year  1999.  The  total  present  value 
cost  was  calculated  by  multipljdng  the 


unit  cost  by  the  number  of  affected 
barges  for  each  year  from  2001  through 
2030.  The  cost  and  benefit  analyses  in 
all  three  scenarios  revealed  no  net 
benefit  with  welding  the  number  to  the 
barge  (alternative  1).  However,  a  cost 
and  benefit  analysis  of  the  first  scenario 


for  alternative  2  identified  a  net  benefit. 
The  other  two  scenarios  for  painting  the 
baige  number  on  the  barge  revealed  no 
net  benefits.  Table  3  sununarizes  the 
alternatives  net  present  values  for  the 
30-year  period. 


Table  3.— Net  Present  Values— 30  Year  Period 


Scenario  1 

Scenario  2 

Scenario  3 

Attemative  1 — Welding 

PV  Benefit 

\ 

$6,787,290 
21.169.984 

$2,448,903 
21,169,984 

$0 

PVCost  

21.169.984 

NetPV 

(14,382,694) 

(18.721,081) 

(21,169,984) 

Attemative  2 — Painting 

PV  Benefit 

6,787,290 
5,625,686 

2,448,903 
5.625,686 

0 

PVCost  

5,625,686 

NetPV 

1,161,604 

(3,176,783) 

(5.625,686) 

The  costs  associated  with  welding  the 
number  to  the  barge  were  found  to  be 
significantly  higher  than  the  cost  of 
painting.  However,  welding  the 
numbers  to  the  barges  is  the 
recommended  alternative  because  it  will 
be  more  difficult  to  remove  the 
identification  number  on  illegally 
abandoned  barges.  Therefore,  it  will 
help  identify  parties  responsible  for 
illegally  abandoning  barges  and  prevent 
futiue  marine  pollution  from  abandoned 
barges.  Painted  numbers  can  easily  be 
removed,  thus  making  it  difficult  to 
identify  the  responsible  barge  owner. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Affected  small  entities:  Companies 
that  ovra  and  lease  barges  vary  widely 
in  size  and  operation.  The  Army  Corp 


of  Engineer's  "Waterbome 
Transportation  Lines  of  the  United 
States,  Volume  2 — Vessel  Company 
Summary"  database  was  queried  to 
identify  owners  of  undocumented 
barges  more  than  100  gross  tons.  The 
query  identified  660  owners  with 
undocumented  barge  fleets  ranging  from 
1  to  1,608  barges.  The  results  of  the 
query  also  revealed  that  15  percent  of 
the bargeoperators own  over  85  percent 
of  the  affected  barges.  A  majorify  (74 
percent)  of  the  affected  owners  have 
undocumented  barge  fleets  of  less  than 
10.  Table  4  presents  the  number  of 
affected  owners  by  fleet  size. 


V 


2390 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001  /  Proposed  Rules 


Table  4.— Number  of  Affected  Fleet  Owners 

* 

Fleet  size  range 

Numt>er  of 
owners 

Percentage  of 
owners 

Number  of  af- 
fected barges 

Percentage  of 

affected 

barges 

(percent) 

Greater  than  1000  

3 

34 

59 

75 

489 

0.5% 

5.2% 

8.9% 

11.4% 

74.0% 

4.040 
8.970 
2.594 
1.024 
1.329 

23% 

100  to  999 

50% 

20  to  99    

i 

14% 

10  to  19             .' 

6% 

Fewer  than  10 

7% 

Total 

660 

100.0% 

17,957 

100% 

The  Small  Business  Administration, 
in  13  CFR  121-201,  defines  small 
business  by  either  the  number  of 
employees  or  the  amoimt  of  receipts  in 
dollars.  Revenue  or  labor-force 
information  for  many  of  the  companies 
can  be  obtained  from  sources  such  as: 
Dun  &  Bradstreet,  American  Business 
and  Lexis-Nexis.  We  assiuned  that  if  a 
company  was  a  subsidiary  or  branch  of 
a  parent  company,  then  that  subsidiary 
or  branch  was  inseparable  from  the 
larger  firm. 

From  those  660  companies  we  drew  a 
random  sample  of  101  companies  using 
a  confidence  level  of  95  percent  and  a 


confidence  interval  of  9.  From  the     . 
random  sample  of  101  companies  we 
foiind  data  for  66  (or  65  percent)  of 
them.  Furthermore,  bom  the  66  firms 
we  identified  20  owned/operated  by 
large  companies  and  the  remaining  46 
owned/operated  by  small  businesses. 
Accordii^  to  the  small  business  size 
standard  of  the  SIC  (Standard  Industrial 
Classification)  and  NAICS  (North 
American  Industry  Classification 
System)  Codes,  we  determined  that  the 
46  identified  entities  qualified  as  small 
businesses  because  their  revenues/ 
number  of  employees  do  not  exceed  the 
specified  standard  in  the  corresponding 


SIC  and  NAICS  codes  definitions.  This 
represents  69.7  percent  of  the  66 
companies  from  which  we  have 
information.  Therefore,  we  are  95 
percent  certain  that  61.8  percent  to  78.2 
percent  of  the  firms  are  small  entities. 

The  determined  small  businesses 
cover  several  industry  segments, 
therefore  the  corresponding  SIC  and 
NAICS  codes  analyzed  for  each 
company  also  cover  a  wide  range. 
However,  we  determined  that  the  most 
fi^quently  identified  SIC  and  NAICS 
codes  when  analyzing  the  small 
companies  are  as  follows  in  table  5: 


Table  5.— The  Small  Businesses  Most  Frequently  Idei^ttified  SIC  and  NAICS  Cooes  From  the  Random  Sample 


Classification  systems 

Description 

Definition 

Nun*er  of 

smalt 
businesses 

SIC 

NAICS 

SIC 

NAICS 

SIC 

NAICS 

1629  

3731  

23493 

23499 
336611 

483211 

48833 
532411 

42132 

Heavy  ConstnxAon.  N.E.C 

Shipbuilding  and  Repair  of  Nuclear 

Propelled  Ships. 
Waiter   Transportation    of    Freight, 

N.E.C. 
Towing  arKl  Tug  Boat 

Industrial     NonbuiWing     Structure 
Construction. 

All  Ott>er  Heavy  Construction  

Ship  Building  and  Repair 

$27,  5Mil 

I.OOOE 

500E 

$5Mil 
$5Mil 

100E 

$27,  5Mt 

$27.  5Mil 
I.OOOE 

500E 

$5MU 
$5Mil 

100E 

7 
3 

4449  

4492  

Inland  Water  Transportation 

NavtgatKxud  Services  to  Shipping  .. 

Commercial   Air.    Rail   and   Water 
Transportation  Equipment  Rental 
and  Leasing. 

Bride,  Stone  and  Related  Construc- 
tion Material  Wholesalers. 

S 

4 

4499  

5032  

Water     Transportation     Services, 
N.E.C.. 

Brick,  Stone  and  Related  Construc- 
tion Materials. 

3 

5 

Cost  for  small  entities:  The  costs  to 
small  business  entities  would  depend 
only  on  the  entity's  fleet  size.  Below  we 
show  the  impact  on  small  businesses  for 
welding  barge  numbers  to  the  barge,  out 
chosen  alternative.  We  assume  a  15 
percent  probability  the  vessel  will  need 
a  tow,  and  an  85  percent  probability  that 
the  vessel  will  not  need  a  tow  for 
welding.  Therefore  for  the  piupose  of 
this  analysis  we  estimate  an  expected 
cost  of  $l,164/barge  (0.15  x  $2,977/ 
barge  +  0.85  x  $844/barge  =  $1,164/ 
barge).  The  analyzed  small  business 
entities  have  relatively  small  fleets,  with 
a  median  fleet  size  of  2.  The  median 
cost  per  company  is  $2,328/company  (2 


barges/company  x  $l,164/barge).  The 
median  revenue  of  a  small  business  in 
oiu  sample  is  $3,750,000.  Therefore,  the 
annual  median  impact  on  a  small 
business  is  0.06  percent  ($2,328/ 
$3,750,000  X 100)  of  annual  revenue. 
For  45  of  46  small  businesses  the  impact 
was  less  than  1  percent  of  the  average 
revenues  per  year.  For  46  of  46  small 
businesses  the  impact  was  less  than  1.2 
percent  of  the  average  revenue  per  year. 
In  addition,  the  industry  has  a  five  year 
phase-in  period  to  comply. 

Therefore,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES,  hi  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  woiild  economically  affect  it. 

Assistance  for  SmaU  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
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understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  LCDR  Robjm 
MacGregor,  Project  Manager,  Office  of 
Waterways  Seciuity  and  Safety  (G- 
MWP),  telephone  202-267-0483.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 


employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collections,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 


Title:  Numbering  and  Marking 
Undocumented  Barges  Greater  than  100 
gross  tons. 

Summary  of  the  Collection  of 
Information:  The  Abandoned  Barge  Act 
of  1992,  sections  5301  to  5305  of  Public 
Law  102-587,  enacted  on  November  4, 
1992,  added  a  new  chapter  47  to  Title 
46  of  United  States  Code  (46  U.S.C. 
4701-4705)  and  amended  46  U.S.C. 
12301  to  require  the  numbering  of 
undocumented  barges  measuring  more 
than  100  gross  tons  operating  on  the 
navigable  waters  of  the  United  States. 
The  numbering  system  provides  a 
means  for  identifying  the  parties 
responsible  and  liable  for  illegal 
abandonment.  The  information 
collections  described  in  this  supporting 
statement  are  necessary  to  implement 
the  requirements  described  in  46  CFR 
part  66. 

The  table  below  identifies  the  subjects 
of  the  collection  of  information. 


Table  6.— CFR,  Subject  and  Affected  Population 


46  CFR  part  66 


Section  66.25(a)(1) 


Section  66.5  and  66.25(a)(2) 
Section  66.25(a)(2) 


iection  66.25(a)(3)  and  66.35(d) 


Section  66.35(b) 


Sut)ject  and  affected  population 


Filling  out  the  Application  for  Certificate  of  Number  for  Undocumented  Barge  (CG-5683)  and  submitting 
it  to  the  National  Vessel  Documentation  Center. 

•  The  owners  of  undocumented  barges  greater  than  100  gross  tons. 
Recordkeeping  the  Certificate  of  Number  tor  Undocumented  Barge. 

•  The  owners  of  undocumented  barges  greater  than  100  gross  tons. 

Notifying  the  National  Vessel  Documentation  Center  of  a  replacement  of  a  Certificate  of  Number  for 
Undocumented  Barge  (CG-5683)  document. 

•  The  owners  of  undocumented  barges  greater  than  100  gross  tons,  in  case  of  a  defaced  Certificate  of 
Number. 

Notifying  the  National  Vessel  Documentation  Center  of  the  sale  of  a  barge  or  upon  the  destruction  of  a 
btarge  with  a  valid  Certificate  of  Numt»er  for  Undocumented  Barge  (CG-5683). 

•  The  old  owners  of  undocumented  barges  greater  tfian  100  gross  tons,  in  case  barges  are  sold  or  de- 
stroyed. 

Permanently  attaching  the  number  issued  by  the  National  Vessel  Documentation  Center  to  tt>e  barge. 

•  The  owners  of  undocumented  barges  greater  than  100  gross  tons. 


Need  for  Information:  This  proposed 
:  ide  contains  burdens  for  the  owners  of 
mdocumented  barges  greater  than  100 
gross  tons.  The  information  required  is 
as  follows: 

(a)  Filling  out  the  Application  for 
Certificate  of  Number  for 
Undocumented  Barge  (CG-5683)  and 
submitting  it  to  the  National  Vessel 
Documentation  Center.  The  owners  of 
undocumented  barges  greater  than  100 
gross  tons  (including  the  owners  of 
previously  documented  barges  but  no 
longer  carrying  a  Certificate  of 
Dociimentation)  would  fill  out  the  Coast 
Guard  Application  for  Certificate  of 
Number  for  Undociunented  Barge  that 
contains  the  following  necessary 
information  to  determine  the  ownership 
of  the  barge: 

»  The  owner's  name  and  address 

»  The  barge  length,  breadth,  depth, 
year  built,  hull  material,  barge  name, 
and  official  number  (if  applicable). 


(b)  Recordkeeping  the  Certificate  of 
Number  for  Undocumented  Barge  (CG- 
5683).  Once  the  owners  of  barges  obtain 
a  Certificate  of  Number  for 
Undocumented  Barge,  this  would  serve 
as  evidence  of  ownership  for 
determining  liability  in  coimection  with 
the  abandoned  barge.  Also,  in  case  the 
owner  applies  for  replacement  of  a 
defaced  document,  the  outstanding 
Certificate  of  Number  for 
Undociunented  Barge  must  also  be 
submitted  to  NVDC.  This  implies  that 
the  owner  creating  a  recordkeeping 
biuden  must  keep  the  Certificate  of 
Number. 

(c)  Notifying  the  National  Vessel 
Documentation  Center  of  a  Replacement 
of  a  Certificate  of  Number  for 
Undocumented  Barge  (CG-5683). 
Owners  requesting  the  replacement  of  a 
defaced  document  as  a  Certificate  of 
Number  for  Undociunented  Barge  fill 
out  the  application  form  CG-5683  and 


submit  the  outstanding  Certificate  of 
Number  for  Undociunented  Barge  to 
NVDC. 

(d)  Notifying  the  National  Vessel 
Documentation  Center  of  the  sale  of  a 
barge  or  upon  the  destruction  of  a  barge 
with  a  valid  Certificate  of  Number  for 
Undocumented  Barge  (CG-5683).  In 
case  a  barge  is  sold,  the  seller  would 
have  to  provide  a  copy  of  the  bill  of  sale 
to  the  NVDC.  The  owners  would  have 
to  notify  the  NVDC  by  using  Form  CG- 
5683  upon  the  destruction  of  a  barge 
with  a  valid  Certificate  of  Number  for 
Undocumented  Barge  within  60  days  of 
the  barge's  destruction.  This  way  the 
NVDC  will  maintain  and  update  the 
numbering  system  for  undociunented 
barges  measuring  more  than  100  gross 
tons. 

(e)  Permanently  attaching  the  number 
issued  by  the  National  Vessel 
Documentation  Center  to  the  barge. 
Owners  (including  the  owners  of 
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previously  dociunented  barges  but  no 
longer  carrying  a  Certificate  of 
Documentation)  would  have  to 
permanently  mark  the  barge  by  either 
welding,  punch-marking,  or  carving  the 
number  issued  by  the  NVDC.  so  that 
alteration,  removal,  or  replacement 
would  be  obvious.  The  barge  would  be 
marked  three  times  as  follows: 
internally  on  the  main  beam  and 
externally  at  the  highest  point  on  each 
side  of  the  vessel's  hull  or  permanent 
structxue  so  that  the  number  can  be  seen 
from  either  side. 

Pmposed  Use  of  Information:  This 
information  collection  would  provide 
methods  for  identifying  the  parties 
responsible  and  liable  for  the  illegal 
abandonment  of  a  barge.  It  also  would 
enhance  the  Government's  recovery  of 
costs  associated  with  the  removal  of  the 
barge.  The  information  required  for 
"Numbering  and  Marking 
Undociunented  Vessels  greater  than  100 
gross  tons"  would  be  collected  on  forms 
that  are  available  at  the  National  Vessel 
Documentation  Center  (NVDC).  The 
information  would  have  to  be  submitted 
by  the  vessel  owner  to  NVDC.  Once  the 
application  is  processed,  the  NVDC 
would  issue  a  Certificate  of  Number  for 
Undocumented  Barge  to  the  owner  who 
would  then  mark  the  issued  barge 
number  to  the  barge.  Without  the 
information  an  undocumented  barge 
greater  than  100  gross  tons  on  the 
navigable  waters  of  the  United  States 
would  not  be  niunbered  as  stated  in  the 
Abandonment  Barge  Act  of  1992. 
Therefore,  it  would  be  impossible  to 
identify  the  responsible  owners  of  an 
illegally  abandoned  barge  and 
consequently,  there  would  be  a  little 
chance  of  the  government  recovering 
costs  incurred  from  the  removal. 


Description  of  the  Respondents:  Each 
owner  of  undociunented  Barge  greater 
than  100  gross  tons  would  be  affected  by 
these  collections  requirements. 

Number  of  Respondents:  We  estimate 
those  660  owners  of  undocumented 
barges  greater  than  100  gross  tons  would 
be  required  to  comply  with  the 
proposed  requirements. 

Frequency  of  Response  Owners  of 
undocumented  barges  greater  than  100 
gross  tons  would  have  to  initially  apply 
to  the  NVDC  in  order  to  obtain  a 
Certificate  of  Number  for 
Undociimented  Barge.  The  number 
mentioned  in  the  certificate  would  be 
permanently  marked  to  the  barge  and 
would  stay  with  the  barge  for  the 
entirety  of  its  life. 

When  needed,  the  owners  of 
previously  niunbered  barges  can  apply 
to  the  NVt)C  for  the  replacement  of  a 
defaced  Certificate  of  Documentation. 
Also,  in  case  of  a  change  in  ownership 
of  a  previously  numbered  barge,  the 
new  owner  would  have  to  submit  an 
application  for  a  Certificate  of  Number 
to  be  issued  in  the  new  owner's  name. 
The  seller  would  have  to  provide  a  copy 
of  the  bill  of  sale. 

On  occasion,  upon  destruction  of  a 
barge  numbered  under  this  part,  an 
owner  would  have  to  notify  NVDC  using 
Form  CG-568,  Application  for 
Certificate  of  Number. 

Burden  of  Response:  We  identified 
660  owners  of  17,957  undocumented 
barges  more  than  100  gross  tons 
identified,  querying  the  Army  Corp  of 
Engineer's  (USACE)  "Waterbome 
Transportation  Lines  of  the  United 
States,  Volume  2 — Vessel  Company 
Summary"  database.  The  total  estimated 
number  of  undocumented  barges  is 
approximately  20,000  and  includes 
construction  barges.  The  number  was 

Table  7.— Number  of  Affected  Barges 


estimated  based  on  queries  of  USACE 
data  and  the  Coast  Guard  Marine  Safety 
Management  System  data  of  all 
currently  undocumented  barges. 

The  1 ,400  previously  documented 
barges  no  longer  carrying  a  Certificate  of 
Documentation  are  included  in  the 
20,000  total  number  of  undocumented 
barges.  In  order  to  estimate  the  number 
of  affected  barges  in  future  years  (i.e., 
barges  to  be  constructed  in  the  future 
that  will  require  niunbering),  we  used  a 
regression  analysis.  We  based  our 
analysis  on  the  Coast  Guard's  Marine 
Safety  Information  System  data  series 
concerning  the  number  of  barges  over 
100  gross  tons  constructed  in  the  period 
of  time  from  1985  up  to  1999.  We 
forecasted  the  number  of  new 
constructed  undocumented  barges  over 
100  gross  tons  to  be  constructed  for  the 
regulatory  evaluation  period  of  time. 

In  the  first  five  years,  from  2001  up  to 
2005,  owners  of  ciurently 
undocumented  barges  (20,000)  would 
have  to  comply  wiA  the  proposed 
regidation  as  well  as  owners  of  the 
barges  that  are  sold  or  destroyed  and 
owners  of  newly  constructed  barges. 
Thereafter,  beginning  with  2006  the 
annual  burden  will  be  placed  only  on 
owners  of  newly  constructed  barges  and 
owners  of  sold  or  destroyed  barges.  The 
burden  due  to  the  currently  20,000 
undocumented  barges  is  evenly 
distributed  in  the  five-year  phase  in 
period.  Therefore,  we  estimate  that 
owners  of  4,000  barges/year  would  have 
to  apply  for  a  Certificate  of 
Undocumented  Barge. 

We  are  presenting  for  public  comment 
our  estimate  of  affected  entities  and  the 
burden  posed  to  them  for  the  first  three 
years  this  proposed  rule  would  be 
enforced.  These  estimates  are  found  in 
table  7. 


Year 
1 

Currently  un- 
documented 
barges 

2 

New 
constructed 

barges 
(forecasted) 

3 

Sold  barges 

per  year  (10% 

(2+3)) 

4 

Total  perma- 
nently marked 
barges  (2+3) 

5 

Total  barges 
for  wtiich 

NVDC  will  be 
notified 
(2+3+4) 

6 

2001  

2002  

2003  

4,000 
4,000 
4,000 

513 
525 
536 

451 
453 
454 

4,513 
4,525 
4.536 

4.964 
4,978 
4,990 

Average  per  year 

4,000 

525 

453 

4,525 

4  978 

We  indicate  below  the  hour  burden 
according  to  the  requirements  in  this 
Collection  of  Information. 

(a)  Filling  out  the  Application  for 
Certificate  of  Number  for 


Undocumented  Barge  (CG-5683)  and 
submitting  it  to  the  National  Vessel 
Documentation  Center.  We  estimate  that 
the  average  time  for  filling  out  this  form 


is  15  minutes.  The  owners  of  4,978 
barges  would  have  to  fill  out  the  form. 

Annual  burden:  0.25  hoursAiarge  x 
4,978  barges/year  =  1,245  hours/year. 

(b)  Recordkeeping  the  Certificate  of 
Number  for  Undocumented  Barge  (CG- 
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5683).  We  estimate  that  it  takes  an 
owner  10  minutes  to  file  the  Certificate 
of  Number  for  Undocumented  Barges  in 
an  accessible  place. 

Annual  burden:  0.17  hours/barge  x 
4,978  barpes/year  =  846  hours/year. 

(c)  Notifying  the  National  Vessel 
Documentation  Center  of  a  replacement 
of  a  Certificate  of  Number  for 
Undocumented  Barge  (CG-5683) 
document.  We  estimate  that  the  number 
of  replacements  of  defaced  Certificate  of 
Number  documents  is  less  than  5 
percent  (249  barges  =  5%  x  4,978  barges 
per  year)  from  the  total  number  of 
barges  for  which  the  owners  would  have 
a  Certificate  of  Number.  We  estimate 
that  it  would  take  15  minutes  to  an 
owner  to  fill  out  the  application  for  the 
Certificate  of  Number  and  5  minutes  to 
submit  the  defaced  Certificate  of 
Number  to  the  NVDC. 

Annual  burden:  0.33  hours/barge  x 
249  barges/year  =  82  hours/year. 

(d)  Notifying  the  National  Vessel 
Documentation  Center  of  a  change  in 
ownership  of  the  barge,  or  upon  the 
destruction  of  a  barge  with  a  valid 
Certificate  of  Number  for 
Undocumented  Barge  (CG-5683).  We 
estimate  that  it  would  take  10  minutes 
to  an  owner  to  submit  a  copy  of  the  bill 
of  sale  or  the  Certificate  of  Number  for 
Undocumented  Barges  to  the  NVDC  as 
follows: 

•  If  the  barge  ownership  changes  :  we 
estimate  that  10  percent  of  4,978 
undocumented  barges  would  be  sold  per 
year  (498  barges). 

•  Upon  the  destruction  of  a  barge:  10 
percent  of  4,978  barges  per  year  (498 
barges). 

Annual  burden:  0.17  hours/year  x  996 
barges  =  169  hours/year. 

(e)  Permanently  attaching  the  number 
issued  by  the  National  Vessel 
Documentation  Center  to  the  barge. 
Owners  (including  the  owTiers  of 
previously  documented  barges  but  no 
longer  carrying  a  Certificate  of 
Documentation)  would  have  to 
permanently  mark  the  barge  by  carving, 
punch-marking,  or  welding  the  number 
issued  by  the  National  Vessel 
Documentation  Center.  The  barge  would 
be  marked  three  times  as  follows: 
internally  on  the  main  beam  and  also 
externally  at  the  highest  part  of  the 
vessel's  hull  or  permanent  structure  so 
that  the  number  can  be  seen  from  either 
side.  We  estimate  that  it  takes  2  hours 
to  permanently  affix  the  numbers  to  a 
barge. 

Aimual  burden:  2  hours/year  x  4,525 
barges  =  9,050  hours/year. 

TTie  total  annual  hour  burden  is: 
l,245hours/year  +  846hours/year  + 
82hours/year  +  169hours/year  + 
9,050hours/year  =  1 1 ,392hours/year. 


Aimualized  Costs:  The  owners  of 
undocumented  barges  would  incur 
costs.  We  estimated  the  aimual  average 
burden  for  information  collection 
activities  would  cost  $724,737  annually 
in  current  dollars.  We  identify  below 
the  cost  burden  according  to  the 
requirements  covered  in  this  Collection 
of  Information. 

(a)  Filling  out  the  Application  for 
Certificate  of  Number  for 
Undocumented  Barge  (CG-5683)  and 
submitting  it  to  the  National  Vessel 
Documentation  Center.  Approximately 
1)245  burden  hours  would  be  required 
annually  for  filling  out  applications  for 
Certificate  of  Numbers  for 
Undocumented  Barges  to  NVDC,  by 
vessel  owners.  We  estimate  wages  for  a 
barge  owner  at  $66  per  hour. 

The  aimual  cost  to  the  industry  is: 
$82,170  (1.245hours/year  x  $66/hour). 

(b)  Recordkeeping  the  Certificate  of 
Number  for  Undocumented  Barge  (CG- 
5683).  Approximately  846  burden  hours 
per  year  would  be  required  by  industry 
to  file  the  certificate  of  number  in  a  safe, 
accessible  place.  We  estimate  wages  for 
a  barge  owner  at  $66  per  hour. 

The  annual  cost  to  the  industry  is: 
$55,836  (846hours/year  x  $66/hour). 

(c)  Notifying  the  National  Vessel 
Documentation  Center  of  a  replacement 
of  a  Certificate  of  Number  for 
Undocumented  Barge  (CG-5683) 
document.  Approximately  82  burden 
hours  per  year  would  be  required  by 
indusfry  to  apply  for  replacement  of  a 
defaced  document,  the  outstanding 
Certificate  of  Number.  The  Coast  Guard 
estimates  wages  for  a  barge  owner  at  $66 
per  hour. 

The  annual  cost  to  the  industry  is: 
$5,412  (82hours/year  x  $66/hour). 

(d)  Notifying  the  National  Vessel 
Documentation  Center  of  a  change  in 
ownership  of  the  barge  or  upon  the 
destruction  of  a  barge  with  a  valid 
Certificate  of  Number  for 
Undocumented  Barge  (CG-5683). 
Approximately  169  burden  hours  would 
be  required  annually  for  surrendering 
bills  of  sale  or  Certificates  of  Number  for 
Undocumented  Barge  to  NVDC,  by 
vessel  owners  when  there  is  a  change  in 
ownership  of  a  barge,  or  upon  the 
destruction  of  barges.  We  estimate 
wages  for  a  barge  owmer  at  $66  per  hour. 

The  annual  cost  to  the  industry  is: 
$11,169  (169hours/year  x  $66/hour). 

(e)  Permanently  attaching  the  number 
issued  by  the  National  Vessel 
Documentation  Center  to  the  barge. 
Approximately  9,950  burden  hours 
would  be  required  annually  to 
permanently  attach  (weld)  the  numbers 
to  barges.  We  estimate  the  hourly  rate  of 
a  welder  to  be  $63  per  hour. 


The  annual  cost  to  the  industry  is: 
$570,150  (9,050hours/year  x  $63/hoiir). 

The  total  armual  cost  burden  to  the 
industry  is:  $82.170/year  +  $55,83/year 
+  $5,4l'2/year  +  $ll,169/year  + 
$570,150/year  =  $724,737/year. 

Estimate  of  Total  Annual  Burden:  We 
estimated  the  annual  average  burden  for 
information  collection  activities  would 
be  11,392  hours  annually. 

Public  Conmients  on  me  Collection  of 
Information:  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  we  have  submitted  a 
copy  of  this  proposed  rule  to  the  Office 
of  Management  and  Budget  (OMB)  for 
its  review  of  the  collection  of 
information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
information  is;  whether  it  can  help  us 
perform  our  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
accurate  our  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism 

Under  Executive  Order  13132,  section 
3  (b),  the  Coast  Guard  finds  that  a 
uniform  system  of  identifying  the 
owners  of  undocumented  barges  is  in 
the  national  interest  because  of  the 
problem  of  abandoned  barges  identified 
by  Congress  in  the  Abandoned  Barge 
Act,  46  U.S.C.  4701-4705.  One  of  the 
ways  Congress  specified  for  determining 
whether  a  barge  is  abandoned  is  if  the 
owner  states  that  it  is  not  abandoned,  46 
U.S.C.  4702(a)(3).  However,  that  pre- 
supposes that  the  Coast  Guard  can 
identify  who  the  current  owner  is.  The 
Coast  Guard  already  maintains  a  listing 
for  documented  barges.  That  leaves  the 
Coast  Guard  unable  to  identify  the 
owners  of  undocumented  barges. 

On  October  18,  1994.  the  Coast  Guard 
published  a  Request  for  Comments  on 
this  rulemaking  project.  (59  PR  52646) 
We  noted  our  intent  to  consult  with 
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State  Boating  Law  Administrators,  State 
Numbering  Authorities,  and  with  the 
National  Association  of  State  Boating 
Law  Administrators'  (NASBLA).  We 
also  solicited  general  comments,  and 
asked  a  number  of  direct  questions.  One 
of  those  questions  was  whether  the 
Coast  Guard,  the  individual  states,  or 
some  other  entity  should  have  the 
authority  to  assign  numbers  and 
maintain  ownership  information  for 
imdocumented  barges.  We  received  21 
comments,  seventeen  of  which 
answered  this  question.  All  seventeen 
responded  that  the  Coast  Guard  should 
be  the  entity  assigning  numbers  and 
maintaining  ownership  information. 
Seven  of  these  respondents  were  state 
agencies.  (The  Request  for  Comments 
and  all  received  comments  are  available 
for  viewing  in  the  electronic  docket.) 

On  July  6,  1998,  we  published  an 
ANPRM  which  indicated  our  intent  to 
establish  the  numbering  system  outlined 
in  this  NPRM.  No  commenters,  state  or 
otherwise,  requested  that  the  system  be 
nm  by  a  State  or  other  entity.  (The 
ANPRM  and  comments  are  available  for 
viewing  in  the  electronic  docket.) 

Given  this  established  lack  of  State 
interest  in  regulating  in  this  area,  any 
further  consultation  with  State  and  local 
officials  under  Executive  Order  13132, 
Section  3  (b)  is  unnecessary  and  not 
required  by  that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditiire  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Protection  of  Children 

We  have  analyzed  this  proposed  nde 
imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(d),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  enviroimiental  documentation. 
The  proposed  rule  is  a  procedural 
regulation  that  does  not  have  any 
enviroimiental  impact  because  the 
action  does  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  66 

Penalties,  Reporting  and 
recordkeeping  requirements.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
add  46  CFR  part  66  to  read  as  follows: 

PART  66— REQUIREMENT  FOR 
UNDOCUMENTED  BARGES 

Sec. 

66.5     Purpose. 

66.10    Applicability. 

66.15     E)efinitions. 

66.20    Determining  the  gross  tonnage  for  a 

barge. 
66.25    Application  procedure. 
66.30    Invalidation  of  CertiHcate  of  Number. 
66.35    Marking  requirements. 
66.40     Right  of  appeal. 
66.45    Penalties. 

Authority:  46  U.S.C.  4701  et  seq.,  12301; 
49  CFR  1.46(zz). 

f66^    Purpose. 

A  Certificate  of  Number  for 
Undocumented  Barge  is  required  for  the 
operation  of  undociunented  barges 
greater  than  100  gross  tons  on  the 
navigable  waters  of  the  United  States 
and  serves  as  evidence  of  ownership  for 
determining  liability  in  connection  with 
abandoned  barges. 

§66.10    Applicability. 

This  part  applies  to  your  barge  if  it 
meets  the  following  three  conditions: 

(a)  It  is  greater  than  100  gross  tons; 

(b)  It  operates  on  the  navigable  waters 
of  the  United  States;  and 

(c)  It  is  not  currently  documented  by 
the  U.S.  Coast  Guard. 


f  66.1 5    Definitions. 

The  following  definitions  are  for 
terms  used  in  this  part. 

Barge  means  any  vessel  not  equipped 
with  a  means  of  self-propulsion. 

Barge  number  means  that  unique 
number  issued  to  a  barge  by  the 
National  Vessel  Documentation  Center 
(NVDC).  The  barge  number  will  remain 
with  the  barge  throughout  its  life. 

Navigable  waters  means  the  waters  of 
the  United  States,  including  the 
territorial  seas. 

Official  number  means  the  number 
assigned  and  marked  on  a  currently  or 
previously  docimiented  barge  in 
accordance  with  46  CFR  part  67, 
subparts  H  and  I. 

Simplified  measurement  system  has 
the  same  meaning  as  is  given  in  46  CFR 
part  69,  subpart  E. 

Undocumented  barge  means  a  barge 
that  does  not  have  a  current  Certificate 
of  Documentation  issued  under  46  CFR 
part  67. 

§66.20    Determining  the  gross  tonnage  for 
atMrge. 

(a)  ff  your  barge  must  comply  with 
this  part,  you  may  determine  its  gross 
tonnage  by  using  the  simplified 
measurement  system  described  in  46 
CFR  69.209.  The  terms  and 
measurements  used  in  that  section  have 
the  meanings  assigned  to  them  in  46 
CFR  69.203  and  69.207,  respectively. 
You  do  not  need  to  submit  the 
application  for  measurement  services 
outlined  in  46  CFR  69.205,  and  no 
toimage  certifying  document  will  be 
issued. 

(b)  If  you  do  not  use  the  Simplified 
Measurement  System,  the  gross  tonnage 
is  the  tonnage  assigned  under  any  other 
applicable  measiu^ment  system  of  46 
CFR  part  69,  as  indicated  on  an 
appropriate  tonnage  certifying 
docimient.  In  this  case,  the  gross 
tonnage  assigned  under  the  Standard  or 
Ehial  Measurement  systems  (46  CFR  part 
69,  subparts  C  and  D,  respectively) 
should  be  used  if  your  vessel  is  also 
assigned  tonnage  under  the  Convention 
system  (46  CFR  part  69,  subpart  B). 

§66.25    Application  procedure. 

(a)  As  owner  of  a  vessel  applying  for 
a  Certificate  of  Number  for 
Undociunented  Barge  (CG-5683); 
requesting  replacement  of  a  Certificate 
of  Niunber  for  Undocumented  Barge 
(CG-5683);  or  providing  notification  of 
the  sale  of  a  barge  with  a  valid 
Certificate  of  Nimiber  for 
Undocumented  Barge  (CG-5683)  you 
must  submit  the  following  to  the 
National  Vessel  Dociunentation  Center 
(NVDC): 
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(1)  Application  for  Certificate  of   • 
Number  for  Undocumented  Barge  (CG- 
5683); 

(2)  If  the  application  is  for 
replacement  of  a  defaced  docimient,  the 
outstanding  Certificate  of  Nvunber  for 
Undocumented  Barge  (CG-5683);  or 

(3)  If  providing  notification  of  a 
transfer  of  ownership,  the  seller  must 
provide  a  copy  of  the  bill  of  sale. 

(b)  New  owners  of  barges  previously 
numbered  under  this  part  must  submit 
an  application  for  a  Certificate  of 
Number  to  be  issued  in  the  new  owner's 
name. 

(c)  Upon  receipt  of  the  Certificate  of 
Number  for  Undocumented  Barge  (CG- 
5683),  ensure  that  the  vessel  is  marked 
in  accordance  with  the  requirements  set 
forth  in  §  66.9  of  this  part. 

(d)  Upon  destruction  of  a  barge 
numbered  imder  this  part,  an  owner 
must  notify  NVDC  using  Form  CG-5683, 
Application  for  Certificate  of  Nimiber. 
This  notification  must  be  made  within 
60  days  of  the  barge's  destruction. 

(e)  Applications  for  Certificate  of 
Nimiber  of  Undocumented  Barge  may  be 
obtained  from  the  National  Vessel 
Documentation  Center  or  downloaded 
from  their  website. 

§66.30    invalidation  of  Certificate  of 
NumtMT. 

A  Certificate  of  Number  becomes 
invalid  upon  the  transfer  of  ownership 
of  a  barge  numbered  under  this  part. 

§66.35    Maridng  requirenients. 

(a)  Your  barge  number  must  be 
marked  in  block  type  Arabic  numerals 
not  less  than  four  (4)  inches  in  height 
on: 

(1)  Some  clearly  visible  internal 
structural  part  of  the  vessel;  and 

(2)  At  the  highest  part  of  the  vessel's 
hull  or  permanent  structure  such  that 
the  number  can  be  seen  from  either  side. 

(b)  Your  barge  number  must  be 
permanently  attached  to  the  vessel,  by 
either  welding,  punch-marking,  or 
carving,  so  that  alteration,  removal,  or 
replacement  would  be  obvious. 

(c)  If  this  part  applies  to  you,  and  your 
imdocumented  barge  is  in  operation  on 
the  date  this  rule  is  published,  you  have 
five  years  from  that  date  to  obtain  a 
barge  number  and  meet  the  permanent 
marking  requirements  of  this  part. 

(d)  If  your  imdocumented  barge  has  a 
build  date  after  publication  of  thds  rule, 
you  must  obtain  a  Certificate  of  Number 
and  meet  the  permanent  marking 
requirements  of  this  part  prior  to 
placing  the  barge  in  operation. 

§66.40    Right  of  appeal. 

If  you  are  directly  affected  by  this  part 
and  wish  to  appeal  a  decision  or  action 


made  by  or  on  behalf  of  the  U.S.  Coast 
Guard,  you  may  do  so  in  accordance 
with  46  CFR  part  1,  subpart  1.03. 

§66.45    Penalties. 

Violation  of  this  part  is  subject  to  the 
criminal  and  civil  penalties  set  forth  in 
46  U.S.C.  12309.  ff  the  violation 
involves  the  operation  of  a  vessel,  the 
vessel  also  is  liable  in  rem  to  the  United 
States  Government  for  a  civil  penalty  of 
not  more  than  $1,000. 

Dated:  January  5,  2001. 
R.C.  North, 

Rear  Admiral,  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[PR  Doc.  01-870  Filed  1-10-01;  8:45  am] 
BMJJNG  CODE  4910-15-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01^,  MM  Docicet  No.  01-3,  RM-10010] 

Digital  Television  Broadcast  Service; 
Jacksonville.  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StJMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  The 
University  of  North  Carolina,  licensee  of 
noncommercial  educational  station 
WUNM-TV,  Jacksonville,  North 
Carolina,  requesting  the  substitution  of 
DTV  channel  *  18  for  station  WUNM- 
TV's  assigned  DTV  chaimel  *44.  DTV 
Channel  *18  can  be  allotted  to 
Jacksonville,  North  Carolina,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (35-06-18  N.  and  77-20-15 
W.).  As  requested,  we  propose  to  allot 
DTV  Channel  *18  to  Jacksonville  with  a 
power  of  65  and  a  height  above  average 
terrain  (HAAT)  of  561  meters. 
DATES:  Comments  must  be  filed  on  or 
before  February  26,  2001,  and  reply 
comments  on  or  before  March  13,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Malcolm  G. 
Stevenson,  Schwartz,  Woods  &  Miller, 
1350  Connecticut  Avenue,  NW.,  Suite 
300,  Washington.  DC  20036-1717. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-1600. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-3,  adopted  January  3,  2001,  and 
released  January  5,  2001.  The  full  text 
of  this  Conmiission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Lie,  (202)  857-3800,  1231  20th  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  &t>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
North  Carolina  is  amended  by  removing 
DTV  Channel  t44  and  adding  DTV 
Channel  *18  at  Jacksonville. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Senrices  Division,  Mass  Media 

Bureau. 

[PR  Doc.  01-678  Filed  1-10-01;  8:45  am] 

BIUJNQ  CODE  1712-01 -P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-01,  MM  OoclMt  No.  01-1,  RM-10013] 

Digital  Television  Broadcast  Servics; 
Macon,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Gannett 
Georgia.  L.P.,  licensee  of  station 
WMAZ-TV,  NTSC  channel  13,  Macon. 
Georgia,  requesting  the  substitution  of 
DTV  channel  4  for  station  WMAZ-TV's 
assigned  DTV  channel  45.  DTV  Channel 
4  can  be  allotted  to  Macon,  Georgia,  in 
compliance  with  the  principal 
conununity  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (32-45-10  N.  and  83-33-32 
W.).  As  requested,  we  propose  to  allot 
DTV  Channel  4  to  Macon  with  a  power 
of  5.0  and  a  height  above  average  terrain 
(HAAT)  of  238  meters. 
DATES:  Comments  must  be  filed  on  or 
before  February  26,  2001,  and  reply 
comments  on  or  before  March  13,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 


with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Mamie  K.  Sarver, 
Wiley,  Rein  &  Fielding,  1776  K  Street. 
NW.,  Washington,  DC  20006  (Counsel 
for  Gannett  Georgia,  L.P.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
I^oposed  Rule  Making,  MM  Docket  No. 
01-1,  adopted  January  2,  2001,  2000, 
and  released  January  5,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services.  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW.,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediires  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Georgia  is  amended  by  removing  DTV 
Channel  45  and  adding  DTV  Chaimel  4 
at  Macon. 

Federal  Communications  Conunission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  01-679  Filed  1-10-01;  8:45  am) 
BNJJNO  CODE  •n2-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-18,  MM  Docket  No.  01-2,  RM-10036] 

Television  Broadcast  Service;  New 
Iberia,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Iberia 
Communications,  L.L.C.,  an  applicant 
for  vacant  NTSC  TV  channel  36  at  New 
Iberia,  Louisiana,  requesting  the 
substitution  of  channel  53  for  channel 
36  at  New  Iberia.  Channel  53  can  be 
allotted  to  New  Iberia  consistent  with 
Sections  73.623(c)  of  the  Commission's 
Rules  with  a  minus  offset  at  coordinates 
(30-12^8  N.  and  91-45-58  W.)..We 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  television 
channel  53-  at  New  Iberia  piu'suant  to 
the  Commission's  guidelines  stated  in 
Public  Notice  released  on  November  22, 
1999,  DA  99-2505. 
DATES:  Comments  must  be  filed  on  or 
before  March  2,  2001,  and  reply 
comments  on  or  before  March  19,  2001. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW.. 
Room  TW-A325.  Washington,  DC 


20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Howard  M. 
Weiss,  Anne  Goodwin  Crump.  Fletcher. 
Heald  &  Hildreth.  PLC,  1300  North  17th 
Street.  Eleventh  Floor.  Arlington, 
Virginia  22209  (Coimsel  for  Iberia 
Communications,  LLC). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biu«au,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-2.  adopted  January  8,  2001.  and 
released  January  9.  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street.  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piut:hased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sttbiects  in  47  CFR  Fart  73 

Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7a-TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.606    [Amended] 

2.  Section  73.602(b),  the  Table  of 
Television  Allotments  imder  Louisiana 
is  amended  by  removing  TV  Chaimel 
36-  and  adding  TV  Chaimel  53-  at  New 
Iberia. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman. 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-900  Filed  1-10-01:  8:45  am]     - 
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DEPARTMENT  OF  AGRICULTURE 

Rural  UtiiitiM  Swvice 

Assoc  lated  Elscblc  Coopsrativs,  Inc., 
Notice  of  Availability  of  an 
Environmental  Assessment 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  an 
environmental  assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  an  environmental  assessment 
with  respect  to  the  potential 
enviroimiental  impacts  related  to  the 
construction  of  three  100-megawatt, 
natural  gas  fired  combustion  turbine 
electric  generators  in  west-central 
Johnson  Ck)imty,  Missouri.  RUS  may 
provide  financing  assistance  to 
Associated  Electric  Cooperative  for  the 
project. 

FOR  FUTHER  MFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist.  Engineering  and 
Environmental  Staff,  Rural  Utilities 
Service,  Stop  1571, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1571,  telephone:  (202)  720-0468.  Bob's 
e-mail  address  is  bquigel@nis.usda.gov. 
Information  is  also  available  from  Jerry 
Bindel  of  Associated  Electric 
Cooperative,  P.O.  Box  754,  Springfield, 
Missouri  65801-0754  telephone  (417) 
885-9272.  Jerry's  e-mail  address  is 
jbindel@aeci.org. 

SUPPt-EMENTARY  INFORMATION: 

Associated  Electric  Cooperative 
proposes  to  construct  and  operate  three, 
100-megawatt,  simple  cycle  combustion 
turbine  generators  on  an  80  acre  site  in 
Johnson  County,  Missouri.  The  entire 
plant  would  use  about  11  acres  of  the 
site.  The  site  is  located  approximately  2 
miles  north  of  Holden,  Missouri.  State 
Highway  131  borders  the  eastern  edge  of 
the  site. 

The  primary  fuel  for  the  imits  would 
be  natiiral  gas  with  fuel  oil  backup.  The 
generators  are  Siemens  Westinghouse 


V84.2  dry  low-nitrogen  combustors. 
Each  generating  unit  would  be 
approximately  60  feet  wide  and  150  feet 
long.  The  exhaust  stacks  would  be  90 
feet  high.  An  electric  substation,  a  100- 
foot  by  60-foot  maintenance  building, 
water  storage  tanks,  fuel  oil  storage  tank 
and  imloading  area,  a  gas  conditioning 
area  and  pump  house  would  be  located 
near  the  combustion  turbines.  A  150- 
foot  microwave  tower  would  be  located 
on  site  to  enable  controlling  the  plant 
bom  a  remote  location.  A  1,300-foot 
natural  gas  pipeline  and  approximately 
2.6  miles  of  electric  transmission  line 
Mrill  be  needed  at  the  site  to  supply 
natural  gas  to  the  units  and  connect 
them  to  the  existing  electric 
transmission  grid. 

Subsequent  to  receiving  a  stormwater 
permit  from  the  Missouri  Department  of 
Natural  Resources  (MDNR),  Associated 
Electric  Cooperative  initiated  land 
clearing  activities  at  the  site.  However, 
no  permanent  foundations  or  plant 
structures  can  be  constructed  on  the  site 
until  Associated  Electric  Cooperative 
has  received  the  air  permit  for  the 
project  &t>m  the  Air  Quality  Control 
Program  of  the  MDNR. 

Associated  Electric  Cooperative 
prepared  an  environmental  analysis  for 
RUS  which  describes  the  project  and 
assesses  its  environmental  impacts.  RUS 
has  conducted  an  independent 
evaluation  of  the  environmental 
analysis  and  believes  that  it  accurately 
assesses  the  impacts  of  the  proposed 
project.  This  enviroiunental  analysis 
will  serve  as  RUS'  environmental 
assessment  of  the  project.  No  significant 
impacts  are  expected  as  a  result  of  the 
construction  of  the  project. 

The  environmental  assessment  can  be 
reviewed  at  the  Associated  Electric 
Cooperative  headquarters  located  at 
2814  South  Golden  Street,  Springfield, 
Missouri  65807-3213.  Copies  of  this 
docimient  will  also  be  available  at  the 
Holden  Public  Library.  101  West  Third 
Street,  Holden,  Missouri  64040-1302, 
telephone  (816)  732^545.  It  can  also  be 
reviewed  at  the  headquarters  of  RUS  at 
the  address  provided  above. 

Questions  and  comments  should  be 
sent  to  RUS  at  the  address  provided. 
RUS  will  accept  questions  and 
comments  on  the  environmental 
assessment  for  at  least  30  days  from  the 
date  of  publication  of  this  notice. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 


contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  7  CFR  part  1794, 
Environmental  Policies  and  Procedures. 

Dated:  January  4,  2001. 
La%irrenc8  R.  Wolfe, 

Acting  Director,  Engineering  and 

Environmental  Staff. 

|FR  Doc.  01-783  Filed  1-11-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Doclcflt  No.:  000911256-0256-01] 

RIN0683-ZA40 

Small  Grant  Programs 

Availability  of  2001  Funds  for:  (1) 
Precision  Measurement  Grants — 
Availability  of  Fimds;  (2)  Physics 
Laboratory  (PL),  2001  Sununer 
Undergraduate  Research  Fellowships 
(SURF):  (3)  Materials  Science  and 
Engineering  Laboratory  (MSEL),  2001 
Summer  Undergraduate  Research 
Fellowships  (SURF);  (4)  Manufacturing 
Engineering  Laboratory  (MEL),  2001 
Sununer  Undergraduate  Research 
Fellowships  (SURF);  (5)  Information 
Technology  Laboratory  (ITL),  2001 
Summer  Undergraduate  Research 
Fellowships  (SURF);  (6)  Building  and 
Fire  Research  Laboratory  (BFRL),  2001 
Summer  Undergraduate  Research 
Fellowships  (SURF);  (7)  Electronics  and 
Electrical  Engineering  Laboratory 
(EEEL),  2001  Summer  Undergraduate 
Research  Fellowships  (SURF);  (8) 
Materials  Science  and  Engineering 
Laboratory  (MSEL)  Grants  Program — 
Availability  of  Funds;  (9)  Fire  Research 
Grants  Program — Availability  of  Funds; 
(10)  Physics  Laboratory  (PL)  Grants 
Prc^gram — Availability  of  Funds;  (11) 
Chemical  Science  and  Technology 
Laboratory  (CSTL)  Grants  Program — 
Availability  of  Funds;  (12) 
Manufacttuing  Engineering  Laboratory 
(MEL)  Grants  Program — Availability  of 
Funds;  and;  (13)  Electronics  and 
Electrical  Engineering  Laboratory 
(EEEL)  Grants  Program — Availability  of 
Fimds. 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
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action:  Notice 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
following  programs  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  are  offering  financial  assistance 
as  follows:  (1)  The  Precision 
Measiu-ement  Grants  Program;  (2)  the 
2001  Summer  Undergraduate  Research 
Fellowships  (SURF)  in  the  areas  of 
Atomic,  Molecular  and  Optical  (AMO) 
and  Radiation  Physics,  in  Materials 
Science  and  Engineering,  in 
Manufacturing  Engineering,  in 
Information  Technology,  in  Building 
and  Fire  Research,  and  in  Electronics 
and  Electrical  Engineering;  (3)  the 
Materials  Science  and  Engineering 
Grants  Program;  (4)  the  Fire  Research 
Grants  Program;  (5)  the  Physics 
Laboratory  Grants  Program;  (6)  the 
Chemical  Science  and  Technology 
Laboratory  Grants  Program;  (7)  the 
Manufacturing  Engineering  Laboratory 
(MEL)  Grants  Program,  and  (8)  the 
Electronics  and  Electrical  Engineering 
(EEEL)  Grants  Program.  In  order  to  make 
any  awards  this  fiscal  year,  it  is 
necessary  to  begin  the  application 
process  now.  The  issuance  of  awards  is 
subject  to  the  availability  of  FY  2001 
funds.  Further  notice  will  be  made  in 
the  Federal  Register  about  the  final 
status  of  funding  for  these  programs  at 
the  appropriate  time.  NIST  shall  not  be 
liable  for  any  proposal  preparation 
costs. 

The  Precision  Measurement  Grants 
Program  is  seeking  proposals  for 
significant,  primarily  experimental, 
research  in  the  field  of  fundamental 
measurement  or  the  determination  of 
fundamental  constants. 

The  programs  "SURFing  the  Physits 
Laboratory,"  "SURFing  the  Materials 
Science  and  Engineering  Laboratory," 
"SURFing  the  Manufacturing 
Engineering  Laboratory,"  "SURFing  the 
Information  Technology  Laboratory," 
"SURFing  the  Building  and  Fire 
Research  Laboratory,"  and  "SURFing 
the  Electronics  and  Electrical 
Engineering  Laboratory"  will  provide  an 
opporttmity  for  the  NIST  Physics 
Laboratory  (PL),  Materials  Science  and 
Engineering  Laboratory  (MSEL), 
Manufacturing  Engineering  Laboratory 
(MEL),  Information  Technology 
Laboratory  (ITL),  Building  and  Fire 
Research  Laboratory  (BFRL),  and 
Electronics  and  Electrical  Engineering 
Laboratory  (EEEL),  and  the  National 
Science  Foimdation  (NSF)  to  join  in  a 
partnership  to  encourage  outstanding 
undergraduate  students  to  pursue 
careers  in  science  and  engineering. 

The  PL  program  will  involve  students 
in  world-class  atomic,  molecular, 


optical  (AMO)  and  radiation  physics 
research  with  internationally  known 
physicists  in  the  NIST  Physics 
Laboratory.  The  MSEL  program  will 
provide  research  opportimities  with 
internationally  known  NIST  scientists 
in  the  fields  of  ceramics,  solid  state 
chemistry,  metallurgy,  polymers, 
neutron  condensed  matter  science,  and 
materials  reliability.  The  MEL  program 
will  provide  research  opportimities  with 
internationally  known  NIST  scientists 
in  the  fields  of  intelligent  systems, 
manufacturing  metrology,  precision 
engineering,  and  manufacturing  systems 
integration.  The  ITL  program  will 
provide  research  opportunities  with 
internationally  known  NIST  scientists 
in  the  field  of  networking,  software 
quality,  seciuity,  information  access, 
convergent  systems,  mathematical 
science,  and  statistics.  The  BFRL 
program  will  provide  research 
opporttinities  with  internationally 
known  NIST  scientists  in  the  fields  of 
building  materials  (concrete,  coating), 
structure  (earthquake),  building 
environment  (indoor  air  quality,  thermal 
machinery),  and  fire  science  and 
engineering.  The  EEEL  program  will 
provide  research  opportimities  with 
internationally  known  NIST  scientists 
in  the  fields  of  semiconductors 
(including  mainstream  silicon,  power 
devices,  and  compound 
semiconductors),  fundamental  electrical 
measurements,  electronic 
instrumentation,  electrical  systems,  and 
electronic  information.  The  NIST 
Program  Directors  will  work  with 
physics,  materials  science, 
manufacturing  engineering,  intelligent 
systems,  automated  production, 
precision  engineering,  information 
technology,  building  materials, 
constructed  structures,  and  other 
science-related  department  chairs  and 
directors  of  multi-disciplinary  academic 
organizations  to  identify  outstanding 
undergraduates  (including  graduating 
seniors)  who  would  benefit  from  off- 
campus  summer  research  in  an  honors 
academy  environment. 

The  Materials  Science  and 
Engineering  Laboratory  (MSEL)  Grants 
Program  is  continuing  its  program  for 
grants  and  cooperative  agreements  in 
the  following  fields  of  research: 
Ceramics,  Metallurgy,  Polymer 
Sciences,  Neutron  Scattering  Research 
and  Spectroscopy. 

The  Fire  Research  Grants  Program  is 
limited  to  innovative  ideas  in  the  fire 
research  area  generated  by  the  proposal 
writer,  who  chooses  the  topic  and 
approach,  consistent  with  the  program 
description  and  objectives  of  this  notice. 

The  Physics  Laboratory  (PL)  Grants 
Program  will  provide  grants  and 


cooperative  agreements  in  the  following 
fields  of  research:  Electron  and  Optical 
Physics,  Atomic  Physics,  Optical 
Technology.  Ionizing  Radiation,  and 
Time  and  Frequency. 

The  Chemical  Science  and 
Technology  Laboratory  (CSTL)  Grants 
Program  will  provide  grants  and 
cooperative  agreements  in  the  following 
fields  of  research:  Biotechnology, 
Process  Measurements.  Surface  and 
Microanalysis  Science,  Physical  and 
Chemical  Properties,  and  Analytical 
Chemistry. 

The  Manufacturing  Engineering 
Laboratory  (MEL)  Grants  Program  is 
initiating  a  program  for  grants  and 
cooperative  agreements  in  the  following 
fields  of  research:  Dimensional 
Metrology  for  Manufacturing, 
Mechanical  Metrology  for 
Manufacturing,  Intelligent  Systems,  and 
Information  Systems  Integration  for 
A^lication  in  Manufacturing. 

"The  Electronics  and  Electrical 
Engineering  (EEEL)  Grants  Program 
provides  grants  and  cooperative 
agreements  for  the  development  of 
fundamental  electrical  metrology  and  of 
metrology  supporting  industry  and 
government  agencies  in  the  broad  areas 
of  semiconductors,  electronic 
instrumentation,  radio-frequency 
technology,  optoelectronics,  magnetics, 
video,  electronic  commerce  as  applied 
to  electronic  products  and  devices,  the 
transmission  and  distribution  of 
electrical  power,  national  electrical 
standards  (fundamental,  generally 
quantum-based  physical  standards),  and 
law  enforcement  standards. 

Precision  Measurement  Grants  Program 

Dates:  Applicants  for  the  Precision 
measurement  Grants  Program  must 
submit  an  abbreviated  proposal  for 
preliminary  screening.  Based  on  the 
merit  of  the  abbreviated  proposal, 
applicants  will  be  advised  whether  a 
full  proposal  should  be  submitted.  The 
abbreviated  proposals  must  be  received 
at  the  address  listed  below  no  later  than 
the  close  of  business  February  1,  2001. 
The  semi-finalists  will  be  notified  of 
their  status  by  March  23,  2001,  and  will 
be  requested  to  submit  full  proposals  to 
NIST  by  close  of  business  on  May  11. 
2001.  NIST  expects  to  issue  awards  on 
or  before  September  30,  2001. 

Addresses:  For  the  Precision 
Measurement  Grants  Program, 
applicants  are  requested  to  direct 
technical  questions  and  submit  an 
abbreviated  proposal  (original  and  two 
(2)  signed  copies),  with  a  description  of 
their  proposed  work  of  no  more  than 
five  (5)  double  spaced  pages  to:  Dr.  Peter 
J.  Mohr,  Chairman,  NIST  Precision 
Measurement  Grants  Committee, 
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National  Institute  of  Standards  and 
Technology.  Bldg.  225,  Rm.  B161, 100 
Bureau  Drive,  Stop  8401 ,  Gaithersbiug, 
MD  20899-8401,  Tel:  (301)  975-3217,  E- 
mail:  niohjr#mst.gov,  Website:  http:// 
physics.nist.gov/pmg. 

'  Aathorit3r:  The  authority  for  the  Precision 
Measurement  Grants  Program  is  as  follows: 
As  authorized  by  15  U.S.C.  272(b)  and  9c), 
NflST  conducts  directly,  and  supports 
through  grants  and  cooperative  agreements,  a 
basic  and  applied  research  program  in  the 
general  area  of  fundamental  measurement 
and  the  determination  of  fundamental 
constants  of  nature. 

Program  Description  and  Objectives: 
The  program  description  and  objectives 
for  the  Precision  Measurement  Grants 
Program  are  as  follows:  As  part  of  its 
research  program,  since  1970  NIST  has 
awardeii  Precision  Measurement  Grants 
to  U.S.  universities  and  colleges  so  that 
{acuity  may  conduct  significant, 
primarily  experimental  research  in  the 
field  of  fundamental  measurement  or 
the  determination  of  fundamental 
constants.  NIST  sponsors  these  grants 
and  cooperative  agreements  primarily  to 
encourage  basic,  measurement-related 
research  in  U.S.  universities  and 
colleges  and  to  foster  contacts  between 
NIST  scientists  and  those  faculty 
members  of  U.S.  academic  institutions 
who  are  actively  engaged  in  such  work. 
The  Precision  Measiu«ment  Grants  are 
also  intended  to  make  it  possible  for 
researchers  to  pursue  new,  fundamental 
measurement  ideas  for  which  other 
sources  of  support  may  be  difficult  to 
find.  There  is  some  latitude  in  research 
topics  that  will  be  considered  under  the 
Precision  Measurement  Grants  Program. 
The  key  requirement  is  that  the 
proposed  project  support  NISTs 
ongoing  work  in  the  field  of  basic 
measurement  science,  which  includes: 

1.  Experimental  and  theoretical 
studies  of  fimdamental  physical 
phenomena  which  test  the  basic  laws  of 
physics  or  which  may  lead  to  new  or 
improved  fimdamental  measurement 
methods  and  standards. 

2.  The  determination  of  important 
fimdamental  physical  constants. 

Although  proposals  for  either 
experimental  or  theoretical  research  will 
be  considered,  the  former  will  be  given 
preference  because  of  the  more 
immediate  applicability  of  experimental 
work  to  metrology.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encoiuaged  in  view  of  the  comparative 
difficulty  aspiring  researchers  have  in 
obtaining  funds. 

Typical  projects  which  have  been 
funded  thniugh  the  NIST  Precision 
Measurement  Grants  Program  include: 


(1)  A  test  of  local  Lorentz  invariance 
using  polarized  ^'Ne  nuclei,  T.E. 
Chupp,  Harvard  University. 

(2)  A  new  method  to  search  for  an 
electric  dipole  moment  of  the  electron, 
L.R.  Hunter,  Amherst  College. 

(3)  High-precision  timing  of 
miUisecond  pulsars,  D.R.  Stinebring, 
Princeton  University. 

(4)  Development  of  an  atom 
interferometer  gyroscope  for  tests  of 
general  relativity,  M.  Kasevich,  Stanford 
University. 

(5)  Spectroscopy  of  francium:  towards 
a  precise  parity  nonconservation 
measurement  in  a  laser  trap,  Luis  A. 
Orozco,  State  University  of  New  York  at 
Stony  Brook. 

(6)  Measurement  of  the  magnetically- 
induced  QED  birefringence  of  the 
vacuiun,  Siu  Au  Lee,  Colorado  State 
University. 

(7)  Measurement  of  Newton's  constant 
G  using  a  new  method,  J.H.  Gundlach, 
University  of  Washington. 

(8)  Measurement  ofthe  polarization  of 
the  cosmic  microwave  background,  S.T. 
Stages,  Princeton  University. 

Eugibility:  Eligible  applicants  are 
institutions  of  higher  education,  other 
non-profits,  commercial  organizations, 
international  organizations,  state,  local 
and  Indian  tribal  governments  and 
Federal  agencies.  Applications  frtim 
non-Federal  and  Federal  appUcants  will 
be  competed  against  each  otiier. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  imder  the  terms  of  this 
notice.  Proposals  selected  for  funding 
from  non-NIST  Federal  agencies  will  be 
funded  through  an  interagency  transfer. 
Please  Note:  Before  non-NIST  Federal 
applicants  may  be  funded,  they  must 
demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
federal  agency  in  excess  of  thefr 
appropriation.  As  this  announcement  is 
not  proposing  to  procure  goods  or 
services  bom  applicants,  the  Economy 
Act  (31  U.S.C.  1535)  is  not  an 
appropriate  legal  basis. 

Funding  Availability:  For  the 
Precision  Measurement  Grants  Program, 
the  annual  budget  is  approximately 
$300,000.  Two  new  grants  in  the 
amount  of  $50,000  per  year  will  be 
awarded;  the  remaining  $200,000  will 
fund  continuing  grants.  Applicants  must 
propose  multi-year  projects,  not  to 
exceed  three  (3)  years.  The  scope  of 
work  must  be  clearly  severable  into 
annual  increments  of  meaningful  work 
that  represent  solid  accomplishments  in 
case  continued  funding  is  not  made 
available  to  the  applicant.  Because  of 
commitments  for  supporting  multi-year 
programs,  only  a  portion  of  the  budget 


is  available  to  initiate  new  programs  or 
continue  existing  ones  in  any  one  year. 

Proposal  Review  Process  and 
Evaluation  Criteria:  For  the  Precision 
Measurement  Grants  Program,  to 
simplify  the  proposal  writing  and 
evaluation  process,  the  following 
selection  procedure  will  be  used: 

Applicants  will  initially  submit 
abbreviated  proposals  and  these  will  be 
reviewed  on  the  basis  of  the  evaluation 
criteria  given  below.  The  NIST  Precision 
Measurement  Grants  Committee  and  an 
Outside  Review  Committee  will  then 
select  approximately  four  to  eight 
semifinalists  and  request  that  these 
candidates  submit  full  proposals.  The 
same  committees  will  evaluate  the 
detailed  proposals  based  on  the  same 
evaluation  criteria.  In  making 
recommendations  for  funding,  the 
program's  selecting  official  will  take 
into  consideration  the  resiUts  of  the 
evaluations,  the  extent  to  which  the 
proposed  research  would  support 
NIST's  understanding,  improvement,  or 
development  of  measurement  methods 
or  physical  standards,  and  his  or  her 
judgment  as  to  which  applications, 
when  the  slate  is  taken  as  a  whole,  are 
likely  to  best  further  the  objectives  of 
the  NIST  Precision  Measurements 
Grants  Program,  as  described  above  in 
the  Program  Description  and  Objectives 
section.  Two  grantees  for  fiscal  year 
2002  will  be  selected.  The  final 
approval  of  selected  applications  and 
award  of  grants  or  cooperative 
agreements  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regtilatory 
requirements,  and  whether  the 
recommended  applicants  appear  to  be 
responsible.  Applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decision  of  the 
Grants  Officer  is  final. 

The  evaluation  criteria  to  be  used  in 
evaluating  the  abbreviated  application 
proposals  and  full  proposals  are: 

1.  The  importance  ofthe  proposed 
research — Does  it  have  the  potentied  of 
answering  some  currently  pressing 
question  or  of  opening  up  a  whole  new 
area  of  activity? 

2.  The  relationship  ofthe  proposed 
research  to  NIST's  ongoing  work — Will 
it  support  one  of  NIST's  ciurent  efforts 
to  develop  a  new  or  improved 
fundamental  measurement  method  or 
physical  standard,  or  to  better 
understand  an  important,  but  already 
existing,  measurement  method  or 
physicd  standard? 
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3.  The  feasibility  ofthe  research — Is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available? 

4.  The  past  accomplishments  of  the 
applicant — Is  the  quality  of  the  research 
previously  carried  out  by  the 
prospective  grantee  such  that  there  is  a 
high  probability  that  the  proposed 
research  will  be  successfully  carried 
out? 

Each  of  these  factors  is  given  equal 
weight  in  the  evaluation  process. 

Award  Period:  For  the  Precision 
Measurement  Grants  Program,  NIST  is 
now  accepting  appUcations  for  two  new 
grants  in  the  amoimt  of  $50,000  per  year 
to  be  awarded  for  the  period  October  1 , 
2001,  through  September  30,  2002 
(fiscal  year  2002).  Each  award  may  be 
continued  for  up  to  two  additional 
years;  however,  futiue  or  continued 
funding  will  be  at  the  discretion  of  NIST 
based  on  satisfactory  performance, 
continuing  relevance  to  program 
objectives,  and  the  availability  of  funds. 

Matching  Requirements:  The 
Precision  Measurement  Grants  Program 
does  not  require  any  matching  funds. 

Application  Kit:  For  the  Precision 
Measurement  Grants  Program,  an 
application  kit,  containing  all  required 
application  forms  and  certifications,  is 
available  by  contacting  Ms.  Michelle 
Hane,  (301)  975-4397. 

PL,  MSEL,  MEL,  ITL,  BFRL,  and  EEEL 
SURF  Programs 

Dates:  The  PL,  MSEL,  MEL.  ITL, 
BRFL,  and  EEEL  SURF  Programs 
proposals  must  be  received  no  later  than 
the  close  of  business  February  15,  2001. 

Addresses:  For  the  PL,  MSEL,  MEL, 
i     ITL,  BFRI,  and  EEEL  SURF  Programs, 
applicant  institutions  must  submit  one 
signed  original  and  two  (2)  copies  of  the 
proposal  to:  Attn.:  Ms.  Anita  Sweigert, 
National  Institute  of  Standards  and 
Technology;  100  Bureau  Drive,  Stop 
8400,  Gaithersburg,  MD  20899-8400, 
Tel:  (301)  975-4200,  E-Mail: 
anita.sweigert@nist.gov,  Website:  http:// 
www.surf.nist.gov 

Technical  questions  for  the  PL,  MSEL, 
MEL,  ITL,  BFRL,  and  EEEL  SURF 
Programs  shoidd  be  directed  to  the 
following  contact  persons:  for  the  PL 
SURF  Program,  Dr.  Marc  Desrosiers,  Tel: 
(301)  975-5639,  E-mail: 
marc.desrosiers@nist.gov;  for  the  MSEL 
SURF  Program,  Dr.  Terrell  A.  Vanderah, 
Tel:  (301)  975-5785,  E-mail: 
terrell.vanderah@nist.gov;  for  the  MEL 
SURF  Program,  Ms.  Lisa  Jean  Fronczek, 
Tel:  (301)  975-6633,  E-mail: 
lfronczek@nist.gov:  for  the  ITL  SURF 
Program,  Dr.  Larry  Reeker,  Tel:  (301) 
975-5147,  E-mail:  larry.reeker@nist.gov: 
for  the  BFRL  SURF  Program,  Dr.  Chris 


White,  Tel:  (301)  975-6016,  E-mail: 
cwhite@nist.gov:  and  for  the  EEEL  SURF 
Program,  Dr.  David  Newell,  Tel:  (301) 
975-4228,  E-mail:  david.newell@nist. 
gov. 

Authority:  The  authority  for  the  PL,  MSEL, 
MEL,  ITL,  BFRL  and  EEEL  SURF  Programs  is 
as  follows:  15  U.S.C.  278g-l  sizes  NIST  to 
fund  financial  assistance  awards  to  students 
at  institutions  of  higher  learning  within  the 
United  States.  These  students  must  show 
promise  as  present  or  future  contributots  to 
the  missions  of  NIST.  Cooperative 
agreements  are  awarded  to  assure  continued 
growth  and  progress  of  science  and 
engineering  in  the  United  States,  including 
the  encouragement  of  women  and  minority 
students  to  continue  their  professional 
development. 

Program  Description  and  Objectives: 
The  program  description  and  objectives 
for  the  PL,  MSEL,  MEL,  ITL,  BFRL,  and 
EEEL  SURF  Programs  are  as  follows:  To 
build  a  mutual  beneficial  relationship 
between  the  student,  the  institution  of 
higher  learning,  and  NIST.  This  is  the 
ninth  year  of  the  PL  SURF  Program, 
which  is  partially  fimded  by  the  NSF 
Physics  Division  as  a  Research 
Experience  for  Undergraduates  (REU) 
site.  This  is  the  fourth  year  of  the  MSEL 
SURF  Program  funded  by  the  NSF 
Division  of  Materials  Research  (DMR)  as 
a  Research  Experience  for 
Undergraduates  (REU)  site.  This  is  the 
third  year  of  the  MEL  SURF  Program 
funded  by  the  NSF  Division  of 
Engineering  Education  and  Centers 
(EEC)  as  a  Research  Experience  for 
Undergraduates  (REU)  site.  This  is  the 
first  year  of  the  ITL,  BFRL,  and  EEEL 
SURF  Programs.  Less  than  ten  percent 
of  the  associated  student  subsistence, 
travel  and  lodging  has  been  provided  in 
costs  sharing  by  the  participating 
institutions  in  previous  years. 

NIST  is  one  ofthe  nation's  premiere 
research  institutions  for  the  physical 
and  engineering  sciences  and,  as  the 
lead  Federal  agency  for  technology 
transfer,  provides  a  strong  interface 
between  government,  industry  and 
academia.  NIST  embodies  a  special 
science  culture,  developed  from  a  large 
and  well-equipped  research  staff  that 
enthusiastically  blends  programs  that 
address  the  immediate  needs  of  industry 
with  longer-term  research  that 
anticipates  futiu-e  needs.  This  occurs  in 
few  odier  places  and  enables  the 
Physics  Laboratory,  the  Materials 
Science  and  Engineering  Laboratory,  the 
Manufacturing  Engineering  Laboratory, 
the  Information  Technology  Laboratory, 
the  Building  and  Fire  Laboratory,  and 
the  Electronics  and  Electrical 
Engineering  Laboratory  to  offer  unique 
research  and  training  opportimities  for 
undergraduates,  providing  them  a 


research-rich  environment  and  exposure 
to  state  of  the  art  eouipment. 

Attending  to  the  long-term  needs  of 
many  U.S.  high-technology  industries, 
NIS'T's  Physics  Laboratory  conducts 
basic  research  in  the  areas  of  quantum, 
electron,  optical,  atomic,  moleciUar,  and 
radiation  physics.  To  achieve  these 
goals,  PL  staff  develop  and  utilize 
highly  specialized  equipment,  such -as 
polarized  electron  microsco;>es. 
scanning  timneling  microscopes,  lasers, 
and  x-ray  and  synchrontron  radiation 
sources.  Research  projects  can  be 
theoretical  or  experimental  and  will 
range  in  focus  fit>m  computer  modeling 
of  fundamental  processes  through 
trapping  atoms  and  choreographing 
molecular  coIUsions,  to  standards  for 
radiation  therapy. 

NIST's  Materials  Science  and 
Engineering  Laboratory  conducts  basic 
research  in  the  electronic,  magnetic, 
optical,  superconducting,  mechanical, 
thermal,  chemical,  and  structiual 
properties  of  metals,  ceramics, 
polymers,  and'composites.  Much  of  this 
applied  research  is  devoted  to 
overcoming  barriers  to  the  next 
technological  revolution,  in  which 
individual  atoms  and  molecules  will 
serve  as  the  fundamental  building 
blocks  of  devices.  Preparation  of  unique 
materials  by  atomic  level  tailoring  of 
multi-layers,  perfect  single  crystals,  and 
nanocomposites  are  just  some  of  the 
future  technologies  being  developed  and 
explored  in  NIST's  MSEL.  To  achieve 
these  goals,  staff  develop  and  utilize 
highly  specialized  equipment,  such  as 
high  resolution  electron  microscopes, 
atomic  force  microscopes,  neutron 
scattering  instruments,  x-ray  difEraction 
sources,  lasers,  magnetometers,  plasma 
furnaces,  melt  spinners,  molecular  beam 
epitaxy  systems,  and  thermal  spray 
systems.  Research  projects  can  be 
theoretical  or  experimental  and  will 
range  in  focus  from  the  structural, 
chemical,  and  morphological 
characterization  of  advanced  materials 
made  in  the  NIST  laboratories  to  the 
accurate  measurement  of  the  unique 
properties  possessed  by  these  special 
materials. 

NIST's  Manufacturing  Engineering 
Laboratory  conducts  theoretical  and 
experimental  research  in  length,  mass, 
force,  vibration,  acoustics,  and 
iiltrasonics,  as  well  as  intelligent 
machines,  precision  control  of  machine 
tools,  information  technology  for  the 
integration  of  all  elements  of  a  product's 
life  cycle.  Much  of  this  applied  research 
is  devoted  to  overcoming  barriers  to  the 
next  technological  revolution,  in  which 
manufacturing  facilities  are  spread 
across  the  globe.  MEL's  research  and 
development  leads  to  standards,  test 
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methods  and  data  that  are  crucial  to 
industry's  success  in  exploiting 
advanced  manufactiuing  technology. 
Critical  components  of  manufacturing  at 
any  level  are  measurement  and 
measurement-related  standards,  not  just 
of  products,  but  increasingly  of 
information  about  products  and 
processes.  Thus,  N/ffiL  programs  enhance 
both  physical  and  information-based 
measiuements  and  standards.  Research 
projects  can  be  theoretical  or 
experimental,  and  will  range  in  focus 
from  intelligent  machine  control, 
characterizing  a  manufacturing  process 
or  improving  product  data  exdiange,  to 
the  accurate  measurement  of  an 
artifact's  dimensions. 

NIST's  Information  Technology 
Laboratory  responds  to  industry  and 
user  needs  for  objective,  neutral  tests  for 
information  technology.  These  are 
enabling  tools  that  help  companies 
produce  the  next  generation  of  products 
and  services,  and  that  help  industries 
and  individuals  use  these  complex 
products  and  services.  ITL  works  with 
industry,  research  and  government 
organizations  to  develop  and 
demonstrate  tests,  test  methods, 
reference  data,  proof  of  concept 
implementations  and  other 
infrastructural  technologies.  Program 
activities  include:  high  performance 
computing  and  communications 
systems;  emerging  network 
technologies;  access  to,  exchange,  and 
retrieval  of  complex  information; 
computational  and  statistical  methods; 
information  security;  and  testing  tools 
and  methods  to  improve  the  quality  of 
software. 

NIST's  Building  and  Fire  Research 
Laboratory  provides  technical 
leadership  and  participates  in 
developing  the  measurement  and 
standards  infrastructiire  related  to 
materials  critical  to  U.S.  industry, 
academia,  govenunent,  and  the  public. 
Building  and  Fire  Research  programs  at 
NIST  cover  a  full  range  of  materials 
issues  from  design  to  processing  to 
performance.  Separate  research 
initiatives  address  concrete,  coating, 
earthquake  resistance  of  structures,  fire 
science  and  engineering,  the  theory  and 
modeling  of  materials,  and  materials 
reliability.  Through  laboratory- 
organized  consortia  and  one-on-one 
collaborations,  BFRL's  scientists  and 
engineers  work  closely  with  industrial 
researchers,  manufacturers  of  high- 
technology  products,  and  the  major 
users  of  advanced  materials. 

NIST's  Electronics  and  Electrical 
Engineering  Laboratory  strives  to  be  the 
world's  best  source  of  fundamental  and 
industrial-reference  meastuement 
methods  and  physical  standards  for . 


electrotechnology.  To  be  a  world-class 
resource  for  semiconductor 
measurements,  data,  models,  and 
standards  focused  on  enhancing  U.S. 
technological  competitiveness  in  the 
world  market,  research  is  conducted  in 
semiconductor  materials,  processing, 
devices,  and  integrated  circuits  to 
provide,  through  both  experimental  and 
theoretical  work,  the  necessary  basis  for 
imderstanding  measiu^ment-related 
requirements  in  semiconductor 
technology.  To  provide  the  world's  most 
technically  advanced  and 
fundamentally  soimd  basis  for  all 
electrical  measurements  in  the  United 
States,  research  projects  include 
maintaining  and  disseminating  the 
national  electrical  standards,  developing 
the  measurement  methods  and  services 
needed  to  support  electrical  materials, 
components,  instruments,  and  systems 
used  for  the  generation,  transmission, 
and  application  of  conducted  electrical 
power,  and  related  activities  in  support 
of  the  electronics  industry  including 
research  on  video  technology  and 
electronic  product  data  exchange, 

SURF  students  will  have  the 
opportunity  to  work  one-on-one  with 
oiu  nation's  top  scientists  and 
engineers,  it  is  anticipated  that 
successful  SURF  students  will  move 
from  a  position  of  reliance  on  guidance 
from  their  research  advisors  to  one  of 
research  independence  during  the 
twelve-week  period.  One  goal  of  this 
partnership  is  to  provide  opportunities 
for  our  nation's  next  generation  of 
scientists  and  engineers  to  engage  in 
world-class  scientific  research  at  NIST, 
especially  in  ground-breaking  areas  of 
emerging  technologies.  This  carries  with 
it  the  hope  of  motivating  individuals  to 
piusue  a  Ph.D.  in  physics,  materials 
science,  engineering,  mathematics,  or 
computer  science,  and  to  consider 
research  careers.  SURFing  the  Physics 
Laboratory,  SURFing  the  Materials 
Science  and  Engineering  Laboratory, 
SURFing  the  Manufacturing  Engineering 
Laboratory,  SURFing  the  Information 
Technology  Laboratory,  SURFing  the 
Building  and  Fire  Research  Laboratory, 
and  SURFing  the  Electronics  and 
Electrical  Engineering  Laboratory  will 
help  to  forge  partnerships  with  NSF  and 
with  post-secondary  institutions  that 
demonstrate  strong,  hands-on 
undergraduate  science  cxuricula, 
especially  those  with  a  demonstrated 
commitment  to  the  education  of  women, 
minorities,  and  students  with 
disabilities. 

Eligibility:  For  the  PL.  MSEL.  MEL 
ITL.  BFRL,  AND  EEEL  SURF  Programs, 
colleges  and  imiversities  in  the  United 
States  and  its  territories  with  degree 
granting  programs  in  materials  science. 


chemistry,  engineering,  computer 
science,  mathematics,  or  physics. 
Participating  students  must  be  U.S. 
citizens  or  permanent  U.S.  residents. 

Funding  Availability:  For  the  PL 
SURF  Program,  the  NIST  Physics 
Laboratory  will  commit  approximately 
$50,000  to  support  these  cooperative 
agreements.  The  NIST  Physics 
Laboratory's  REU  Program  is 
anticipating  renewal  of  funding  by  the 
NSF  at  the  level  of  $70,000  per  year. 
The  anticipated  direct  costs  for 
subsistence,  travel,  lodging,  and 
conference  attendance  for  twenty-five 
students  is  about  $150,000.  The  actual 
niunber  of  awards  made  under  this 
announcement  will  depend  on  the  level 
of  cost  sharing  by  academic  partners. 

For  the  MSEL  SURF  Program,  the 
NIST  Materials  Science  and  Engineering 
Laboratory  anticipates  receiving  funding 
as  a  NSF  REU  Program  at  the  level  of 
$50,000  per  year.  For  the  MEL  SURF 
Program,  the  NIST  Manufactimng 
Engineering  Laboratory  anticipates 
receiving  funding  as  a  NSF  REU 
Program  at  the  level  of  $52,000  per  year. 
For  the  ITL  SURF  Program,  the  NIST 
Information  Technology  Laboratory 
anticipates  receiving  fimding  as  a  NSF 
REU  Program  at  the  level  of  $50,000  per 
year.  For  the  BFRL  SURF  Program,  the 
NIST  Building  and  Fire  Laboratory 
anticipates  receiving  funding  as  a  NSF 
REU  Program  at  the  level  of  $50,000  per 
year,  for  the  EEEL  SURF  Program,  the 
NIST  Electronics  and  Electrical 
Engineering  Laboratory  anticipates 
receiving  funding  as  a  NSF  REU 
Program  at  the  level  of  $50,000  per  year. 
It  is  anticipated  that  the  funding  for  the 
MSEL.  MEL.  FFLBFRL.  and  EEEL  SURF 
Programs  will  provide  for  the  costs  of 
subsistence,  travel  and  lodging,  and  the 
conference  attendance  of  eight  students 
for  each  program.  The  actual  nimiber  of 
awards  made  under  this  announcement 
will  depend  on  the  level  of  cost  sharing 
by  academic  partners. 

For  all  SURF  Programs  described  in 
this  notice,  it  is  expected  that  individual 
awards  to  institutions  will  range  from 
approximately  $3,000  to  $70,000. 

Proposal  Review  Process  and 
Evaluation  Criteria:  The  PL,  MSEL, 
MEL,  ITL,  BFRL.  and  EEEL  SURF 
Programs  conduct  an  initial  screening  of 
all  proposals  received  by  the  deadline 
for  incomplete  or  non-responsive 
applications,  which  will  be  retiuned  to 
the  applicants.  All  proposals  will  then 
be  reviewed  and  ranked  by  a  panel  of 
three  NIST  scientists  appointed  by  the 
Program  Directors  on  the  basis  of  the 
evaliiation  criteria.  Proposals  should 
include  the  following: 

(A)  Student  Information: 
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(1)  student  application  information 
cover  sheet: 

(2)  official  transcript  for  each  student 
nominated  for  participation  (students 
must  have  a  recommended  G.P.A.  of  3.0 
or  better,  out  of  a  possible  4.0); 

(3)  a  personal  statement  from  each 
student  and  statement  of  commitment  to 
participate  in  the  2001  SURF  program, 
including  a  description  of  the  student's 
prioritized  research  interests; 

(4)  a  resume  for  each  student;  and 

(5)  two  letters  of  recommendation  for 
each  student. 

(B)  Information  About  the  Applicant 
Institution: 

(1)  description  of  the  institution's 
education  and  research  philosophy, 
faculty  interests,  on-campus  research 
program(s)  and  opportunities,  and 
overlapping  research  interests  of  NIST 
and  the  institution:  and 

(2)  a  statement  addressing  issues  of 
academic  credit  and  cost  sharing. 

For  the  PL.  MSEL.  MEL,  ITL,  BFRL, 
and  EEEL  SURF  Programs,  the 
evaluation  criteria  are: 

Evaluation  of  Student's  Academic 
Ability  and  Commitment  to  Program 
Goals  (70%):  Includes,  but  is  not  limited 
to,  evalution  of  the  following  completed 
course  work;  expressed  research 
interest;  prior  research  experience, 
grade  point  average  in  courses  relevant 
to  program,  career  plans,  honors  and 
activities. 

Evaluationof  Applicant  Institution's 
Commitment  to  Program  Goals  (30%): 
Includes,  but  is  not  limited  to, 
evaluation  of  the  following:  institution's 
focus  on  AMO  physics,  materials 
science,  manufacturing  research  and  all 
of  its  components,  including  but  not 
limited  to  engineering,  computer 
science,  physics,  electrical  engineering, 
and  mathematics;  overlap  between 
research  interests  of  the  institution  and 
NIST;  emphasis  on  undergraduate 
hands-on  research;  undergraduate 
participation  in  research  conferences/ 
programs;  on-campus  research  facilities; 
part  participation  by  students/ 
Institution  in  such  programs;  and 
commitment  to  educate  women, 
minorities,  and  persons  with 
disabilities.  In  the  spirit  of  a  true 
partnership,  successful  applicant 
institutions  will  be  encouraged  to 
contribute  some  partial  support  to  the 
program.  A  suggested  level  of 
participation  would  be:  to  directly  cover 
(partially  or  entirely)  student  travel  (one 
round  trip  common  carrier)  or  lodging 
costs  (approximately  $2,200);  total 
coverage  of  indirect  costs  and/or  fringe 
benefits  (NIST  will  not  authorize  funds 
for  indirect  costs  of  fringe  benefits);  a 
stated  intent  to  support  the  participating 
student(s)  at  a  research  conference;  and/ 


or  awarding  of  academic  credit  for  the 
student  research. 

In  recommending  applications  for 
funding,  the  program's  selecting  official 
will  take  into  consideration  the  results 
of  the  panel's  evaluations,  including 
rank,  the  program  objectives  of  the  NIST 
laboratories  as  described  above,  and  the 
selecting  official's  judgment  as  to  which 
applications,  when  the  slate  is  taken  as 
a  whole,  are  likely  to  best  further  the 
goals  of  the  SURF  Program.  The  level  of 
cost  sharing  will  not  be  considered  in 
the  award  decision.  The  final  approval 
of  selected  applications  and  award  of 
cooperative  agreements  will  be  made  by 
the  NIST  Grants  Officer  based  on 
compliance  with  application 
requirements  as  pubUshed  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements,  and 
whether  the  reconunended  applicants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decision 
of  the  Grants  Officer  is  final. 

Award  Period:  For  the  PL,  MSEL, 
MEL,  ITL,  BFRL,  and  EEEL  SURF 
Programs  these  programs  are  anticipated 
to  nm  between  May  21  through  Augxist 
10,  2001;  adjustments  may  be  made  to 
accommodate  specific  academic 
schedules  (e.g.,  a  limited  niunber  of  10- 
week  cooperative  agreements). 

Matching  Requirements:  The  PL, 
MSEL,  MEL,  ITL.  BFRL.  and  EEEL 
SURF  Programs  encourage,  but  do  not 
require,  cost  sharing. 

Application  Kit:  For  the  PL,  MSEL, 
MEL,  ITL,  BFRL,  and  EEEL  SURF 
Programs,  an  application  kit,  containing 
all  required  forms  and  certifications, 
may  be  obtained  by  contacting  Ms. 
Anita  Sweigert,  (301)  975-4200; 
websites  for  each  program's  application 
kit  may  be  accessed  through  the 
following  website:  http:// 
www.suif.nist.gov. 

MSEL  Grants  Program 

Dates:  The  MSEL  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2001.  Proposals  received  after  Jime  30, 
2001  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds.  Each  applicant 
must  submit  one  signed  original  and 
two  copies  of  each  proposal  along  with 
a  Grant  Application.  (Standard  Form 
424  REV.  7/97  and  other  required 
forms). 

Addresses:  For  the  MSEL  Grants 
Program,  submit  one  signed  original  and 
two  copies  of  the  proposal,  clearly 
marked  to  identify  the  field  of  research 


to:  Materials  Science  and  Engineering 
Laboratory,  Attn:  Ms.  Marlene  Taylor, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8501,  Building  223,  Room  A305, 
Gaithersburg,  Maryland  20899-8501, 
Tel:  (301)  975-5653.  E-mail: 
marlene.tayloi#nist.gov. 

Authority:  The  authority  for  the  S4SEL 
Grants  Pribram  is  as  follows:  As  authorized 
under  15  U.S.C.  272(b)  and  (c),  the  MSEL 
conducts  a  basic  and  applied  research 
program  directly  and  through  grants  and 
cooperative  agreements  to  eligible  recipients. 

Program  Description  and  Objectives: 
All  proposals  submitted  to  the  MSEL 
Grants  Program  must  be  in  accordance 
with  the  program  objectives  listed 
below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 

I.  Ceramics  Division,  852 — The 
primary  objective  is  to  supplement 
division  activities  in  the  area  of  ceramic 
processing,  tribology,  composites, 
machining,  interfacial  chemistry,  and 
microstructural  analysis.  The  contact 
person  for  this  division  is:  Dr.  Ronald 
Munro  and  he  may  be  reached  at  (301) 
975-6127  or  by  e-mail  at 
ronald.munro@nist.^ov. 

n.  Polymers  Division,  854 — The 
primary  objective  is  to  support  division 
programs  in  electronic  materials, 
biomaterials,  multiphase  materials  and 
processing  characterization  through 
participation  in  research  on  metrology, 
sjmthesis,  processing  and 
characterization  of  structiu«. 
mechanical,  thermal  and  electrical 
properties.  The  contact  person  for  this 
division  is:  Dr.  Bruno  Fanconi  and  he 
may  be  reached  at  (301)  975-6769  or  by 
e-mail  at  bruno.fanconi@nist.gov. 

in.  Metallurgy  Division,  855 — The 
primary  objective  is  to  develop 
techniques  to  predict,  measure  and 
control  transformations,  phases, 
microstructiire  and  kinetic  processes  as 
well  as  mechanical,  physical  and 
chemical  properties  in  metals  and  their 
alloys.  The  contact  person  for  this 
division  is:  Dr.  Robert  Schaefer  and  he 
may  be  reached  at  (301)  975-5961  or  by 
e-mail  at  robert.schaefei@nist.gov. 

IV.  NIST  Center  for  Neutron  Research. 
856 — The  primary  objective  is  to 
develop  high  resolution  cold  and 
thermal  neutron  scattering  research 
approaches  and  related  physics, 
chemistry,  macromolecular  and 
materials  applications.  The  contact 
person  for  this  division  is:  Dr.  John  J. 
Rush  and  he  may  be  reached  at  (301) 
975-6231  or  by  e-mail  at 
john.rush@nist.gov. 

Eligibility:  The  MSEL  Grants  Program 
will  be  open  to  institutions  of  higher 


2404 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Notices 


education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  state,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  oreanizations. 

Funding  Availability:  In  fiscal  year 
2001,  the  MSEL  Grants  Program 
anticipates  funding  of  approximately 
$2,500,000,  including  new  awards  and 
continuing  projects.  Most  grants  and 
cooperative  agreements  are  expected  to 
be  in  the  $25,000  to  $100,000  per  year 
range. 

Proposal  Review  Process  and 
Evaluation  Criteria:  For  the  MSEL 
Grants  Program  proposals  will  be 
reviewed  in  a  two-step  process.  First,  at 
least  three  independent,  objective 
individuals  knowledgeable  about  the 
particular  scientific  area  described  in 
the  section  above  that  the  proposal 
addresses  will  conduct  a  technical 
review  of  proposals,  as  they  are  received 
on  a  rolling  basis,  based  on  the 
evaluation  criteria.  Second,  the  Division 
Chief  or  Center  Director  will  make 
application  selections.  In  making 
application  selections,  the  Division 
Chief  or  Center  Director  will  take  into 
consideration  the  residts  of  the 
reviewer's  evaluations,  the 
compatibility  of  the  appficant's  proposal 
with  the  program  objectives  of  the 
particular  division  or  center  that  the 
proposal  addressee,  and  the  Division 
Chief  or  Center  Director's  judgment  as  to 
whether  the  application  is  likely  to 
further  the  objectives  of  the  MSEL 
Grants  Program.  These  objectives  are 
described  above  in  the  "Program 
Objectives"  section.  The  final  approval 
of  selected  applications  and  award  of 
financial  assistance  will  be  made  by  the 
NIST  Grants  Officer  based  on 
compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements,  and 
whether  the  recommended  applicants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decision 
of  the  Grants  Officer  is  final. 

For  the  MSEL  Grants  Program,  the 
evaluation  criteria  the  technical 
reviewers  will  use  in  evaluating  the 
proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Qualification  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills. 


and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

3.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the  . 
proposer  has  access  to  the  necessary 
NIST  or  other  facilities  and  overall 
support  to  accomplish  project 
objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  efiiectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  materials  science  and 
engineering  and  neutron  research. 

Each  of  these  factors  will  be  given 
equal  wei^t  in  the  evaluation  process. 

Award  Period.  For  the  MSEL  Grants 
Program,  proposals  will  be  considered 
for  research  projects  from  one  to  three 
years.  When  a  proposal  for  a  midti-year 
award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  NIST  has  no 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award. 
Continuation  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Fimding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  MSEL  program,  and  the  availability 
of  funds.  The  multi-year  awards  must 
have  scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  die  applicant, 
[i.e.,  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  MSEL 
Grants  Program  does  not  require  any 
matching  funds. 

Application  Kit:  For  the  MSEL  Grants 
Program,  an  application  kit,  containing 
all  required  application  forms  and 
certifications  is  available  by  contacting 
Ms.  Marlene  Taylor.  (303)  975-5653. 

Fire  Research  Grants  Program 

Dates:  The  Fire  Research  Grants 
Program  proposals  must  be  received  no 
later  than  the  close  of  business 
September  30,  2001.  Proposals  received 
after  June  30,  2001  will  continue  to  be 
processed  and  considered  for  funding 
but  may  be  funded  in  the  next  fiscal 
year,  subject  to  the  availability  of  funds. 

Addresses:  For  the  Fire  Research 
Grants  Program  submit  one  signed 
original  and  two  copies  of  the  proposal 
to:  Building  and  Fire  Research 
Laboratory  (BFRL),  Attn.:  Ms.  Sonya 
Parham,  National  Institute  of  Standards 
and  Technology,  100  Bureau  Drive,  Stop 


8602.  Gaithersburg,  Maryland  20899- 
8602,  Tel:  (301)  975-6854,  E-mail: 
sonya.parham@nist.gov.  Website:  http:// 
www.bfrl.nist.gov. 

Authority:  As  authorized  by  15  U.S.C. 
278f,  the  NIST  Building  and  Fire  Research 
Laboratory  conducts  directly  and  through 
grants  and  cooperative  agreements,  a  basic 
and  applied  fire  research  program. 

Program  Description  and  Objectives: 
The  program  description  and  objectives 
for  the  Fire  Research  Grants  Program  are 
as  follows: 

A.  Fire  Dynamics:  To  develop 
understanding  and  predictive  methods 
for  dynamic  fire  phenomena  to  advance 
fire  science  and  engineering  practice.  To 
perform  research  to  imderstand  the  heat 
and  mass  transfer  processes  occurring  in 
fires  in  order  to  improve  predictions  of 
the  growth,  spread,  suppression,  and 
emissions  from  fires  of  all  scales. 
Experiments  and  metrology  are 
developed  and  used  to  develop, 
support,  and  verify  advanced  computer 
simidations  of  fire  phenomena,  fire 
hazards,  fire  protection,  and  fire 
fighting. 

B.  Large  Fire  Research:  To  develop 
imderstanding  of  the  behavior, 
prevention,  and  control  of  large  fires 
through  measurement,  prediction  and 
demonstration.  This  includes  new 
understanding  and  technology  related 
to:  fire  suppression  and  control,  fire 
fighting  operations,  burning 
characteristics  of  assemblies,  thermal 
and  chemical  emissions,  smoke 
transport  processes;  fire  modeling;  fire 
investigations;  fire  suppression  agents; 
use  of  combustion  for  environmental 
cleanup;  and  field  measurement  of  both 
structural  and  unconfined  fires.  To 
perform  research  the  results  of  which 
are  used  in  fire  fighting,  fire  protection, 
fire  investigation,  and  construction  to 
reduce  the  impact  of  fire  on  people, 
property,  and  the  environment. 

C.  Fire  Safety  Systems:  To  perform 
research  and  development  and 
demonstrate  the  advanced  fire  safety 
systems  that  utilize  deterministic  fire 
modeling.  These  systems  are  intended 
to  enhance  the  quality,  reliability,  and 
accuracy  of  data  and  predictions 
available  to  quantify  fire  events  with 
applications  to  buildings,  fire  protection 
systems,  transportation  systems  and 
vehicles,  training,  fire  fitting,  fire 
investigations,  and  codes  and  standards. 
To  perform  research  to  advance  the 
capabilities  of  fire  models  and  their 
applications,  including:  developing 
methods  to  assess  fire  hazard  and  risk; 
creating  advanced,  usable  models  for 
the  calculation  of  building  fires  and 
their  effect  on  the  environment  and 
structure:  integrating  fire  models  with 
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building  control  and  fire  alarm  systems, 
developing  advanced  information 
systems  for  fire  fighters;  developing  a 
protocol  for  determining  the  accuracy  of 
algorithms  and  comprehensive  models; 
developing  data  bases  to  facilitate  use  of 
fire  models;  and  advancing  the  concepts 
of  performance-based  engineering. 

D.  Advanced  Fire  Measurements:  To 
produce  the  scientific  basis  and  robust 
measiu-ement  methods  for 
characterizing  fires  and  their  effluents  at 
full-  and  reduced-scales.  This  includes 
discrete  point,  volimie-integrated,  and 
time-  and  space-resolved  measurements 
for  such  properties  as  temperatiu^, 
smoke  density,  chemical  species,  and 
flow  velocity.  Laboratory  and 
computational  research  are  also 
performed  to  understand  the 
underpinning  fire  phenomena  to  ensure 
the  soundness  of  the  developed 
measurement  techniques. 

E.  Materials  Fire  Research:  To 
perform  research  enabling  the  confident 
development  by  industry  of  new,  less- 
flammable  materials  and  products.  This 
capability  is  based  on  understanding 
fundamentally  the  mechanisms  that 
control  the  ignition,  flame  spread  and 
burning  rate  of  materials,  as  well  as  and 
the  chemical  and  physical 
characteristics  that  aJffect  these  aspects 
of  flammability.  This  includes: 
developing  methods  of  measuring  the 
response  of  a  material  to  fire  conditions 
that  enable  assured  prediction  of  the 
full-scale  performance  of  the  final 
product;  developing  computational 
molecular  dynamics  and  other 
mechanistic  approaches  to  imderstand 
flame  retardant  mechanisms  and  the 
effects  of  polymer  chemical  structure  on 
flammability;  characterizing  the  burning 
rates  of  charring  and  non-charring 
polymers  and  composites;  and 
delineating  and  modeling  the  enthalpy 
and  mass  transfer  mechanisms  of 
materials  combustion. 

F.  Fire  Sensing  and  Extinguishment 
To  develop  imderstanding,  metrology 
and  predictive  methods  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  and  devising 
new  approaches  to  minimize  the  impact 
of  unwanted  fires  and  the  suppression 
process.  This  includes:  performing 
research  for  the  identification  and  in- 
situ  measurement  of  the  symptoms  of 
pending  and  nascent  fires  and  the 
consequences  of  suppression;  devising 
or  adapting  monitors  for  these  variables 
and  the  intelligence  for  timely 
interpretation  of  the  data;  developing 
methods  to  characterize  the 
performance  of  new  approaches  to  fire 
detection  and  suppression;  determining 
mechanisms  for  deflagration  and 
detonation  suppression  by  advanced 


agents  and  principles  for  their  optimal 
us^;  and  modeling  the  extinguishment 
process. 

Eligibility.  The  Fire  Research  Grants 
Program  will  be  open  to  institutions  of 
higher  education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  state,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  organizations.  Immediate 
family  members  of  NIST  Building  and 
Fire  Research  Laboratory  (BFRL)  staff 
are  ineligible  for  support  from  the  Fire 
Research  Grants  Program. 

Funding  Availability.  For  the  Fire 
Research  Grants  Program,  the  annual 
budget  is  approximately  $700  thousand. 
Because  of  commitments  for  the  support 
of  multi-year  projects,  only  a  portion  of 
the  budget  is  available  to  initiate  new 
programs  in  any  one  year.  Most  grants 
and  cooperative  agreements  are  in  the 
$10,000  to  $100,000  per  year  range. 

Proposal  Review  Process  and 
Evaluation  Criteria:  For  the  Fire 
Research  Grants  Program,  all  proposals 
are  assigned,  as  received  on  a  rolling 
basis,  to  the  appropriate  group  leader  of 
the  six  programs  listed  above  in 
program  description  and  objectives. 
Proposals  are  evaluated  for  technical 
merit  based  on  the  evaluation  criteria  by 
at  least  three  reviewers  chosen  from 
NIST  professionals,  technical  experts 
from  other  interested  government 
agencies,  and  experts  from  the  fire 
research  community  at  large.  Both  the 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Division  Chief. 
In  making  the  final  application 
selections,  the  Division  Chief  will  take 
into  consideration  the  results  of  the 
evaluations,  the  scores  of  the  reviewers, 
the  group  leader's  recommendation,  and 
the  Division  Chiefs  judgment  as  to 
whether  the  application  is  likely  to 
further  the  objectives  of  the  Fire 
Research  Grants  Program,  as  described 
above.  The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regulatory 
requirements,  and  whether  the 
recommended  applicants  appear  to  be 
responsible.  Applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decision  of  the 
Grants  Officer  is  final.  Applicants 


should  allow  up  to  90  days  processing 
time. 

For  the  Fire  Research  Grants  Program, 
the  technical  evaluation  criteria 
includes  the  following: 

a.  Technical  quality  of  the  research. 
Reviewers  will  assess  the  rationality, 
innovation  and  imagination  of  the 
proposal  and  the  fit  to  NIST's  in-house 
fire  research  program.  (0-35  points) 

b.  Potential  impact  of  the  results. 
Reviewers  will  assess  the  potential 
impact  and  the  technical  application  of 
the  results  to  our  in-house  programs  and 
the  fire  safety  community.  (0-25  points) 

c.  Staff  and  institution  capability  to 
do  the  work.  Reviewers  will  evaluate  the 
quality  of  the  facilities  and  experience 
of  the  staff  to  assess  the  likelihood  of 
achieving  the  objective  of  the  proposal. 
(0-20  points) 

d.  Match  of  budget  to  proposed  work. 
Reviewers  will  assess  the  budget  against 
the  proposed  work  to  ascertain  the 
reasonableness  of  the  request.  (0-20 
points) 

Award  Period:  For  the  Fire  Research 
Grants  Program,  proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  project  is  approved, 
funding  will  initially  be  provided  for 
only  the  first  year  of  the  program.  If  an 
application  is  selected  for  funding,  DoC 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
will  be  contingent  on  satisfactory 
progress,  continuing  relevance  to  the 
mission  of  the  NIST  Fire  Research 
program,  and  the  availability  of  funds. 

Matching  Requirements:  The  Fire 
Research  Grants  Program  does  not 
require  any  matching  funds. 

Application  Kit:  For  the  Fire  Research 
Grants  Program,  an  application  kit, 
containing  all  required  application 
forms  and  certifications  is  available  by 
contacting  Ms.  Sonya  Parham,  (301) 
975-6854,  website:  http:// 
www.bfrl.nist.gov. 

Physics  Laboratory  Grants  Program 

Dates:  The  Physics  Laboratory  Grants 
Program  proposals  must  be  received  no 
later  than  the  close  of  business 
September  30,  2001.  Proposals  received 
after  June  30,  2001  will  continue  to  be 
processed  and  considered  for  funding 
but  may  be  funded  in  the  next  fiscal 
year,  subject  to  the  availability  of  funds. 

Ad(fresses:  For  the  Physics  Laboratory 
Grant  Program  applicants  are  requested 
to  submit  one  signed  original  and  two 
copies  of  the  proposal  clearly  marked  to 
identify  the  field  of  research  to:  Attn. 
Ms.  Anita  Sweigert,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
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Drive.  Stop  8400,  Gaithersburg,  MD. 
20899-8400.  Tel  (301)  975-4200.  E- 
Mail:  anita.sweigeTt®mst.gov. 

Authority:  As  authorized  under  15  U.S.C. 
272  (b)  and  (c),  the  Physics  Laboratory 
conducts  a  basic  and  applied  research 
program  directly  and  through  grants  and 
cooperative  agreements  to  eligible  recipients. 

Pmgram  Description  and  Objectives: 
All  proposals  submitted  to  the  Physics 
Laboratory  Grants  Program  must  be  in 
accordance  with  the  program  objectives 
listed  below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 

L  Electron  and  Optical  Physics 
Division,  841 — The  primary  objective  is 
to  supplement  division  activities  in 
characterization  of  nanometer-scale 
electronic  and  magnetic  structures, 
characterization  of  EUV  optical 
components  to  support  semiconductor 
lithography  and  ultraviolent  radiometric 
metrology.  The  contact  person  for  this 
division  is:  Dr.  Charles  W.  Clark  and  he 
may  be  reached  at  (301)  975-3709. 

II.  Atomic  Physics  Division,  842 — ^The 
primary  objective  is  to  support  division 
programs  aimed  at  determining  basic 
atomic  properties  and  developing  new 
metrology  techniques  in  atomic 
spectroscopy,  quantum  processes, 
plasma  radiation,  laser  cooling  and 
trapping,  and  quantum  metrology.  The 
contact  person  for  this  division  is:  Dr. 
Wolfgang  L.  Wiese  and  he  may  be 
reached  at  (301)  975-3200. 

in.  Optical  Technology  Division, 
844 — ^The  primary  objective  is  to 
develop  improve  and  maintain  national 
standards  for  radiation  thermometry, 
spectroradiometry,  photometry,  and 
spectrophotometry  as  well  as  conduct 
basic  theoretical  and  experimental 
research  on  the  photophysical  and 
photochemical  properties  of  materials, 
in  radiometric  and  spectroscopic 
techniques  and  instrumentation,  and  in 
the  application  of  optical  technologies. 
The  contact  person  for  this  division  is: 
Dr.  Albert  C.  Parr  and  he  may  be 
reached  at  (301)  975-2316. 

IV.  Ionizing  Radiation  Division,  846 — 
The  primary  objective  is  to  provide 
primary  standards  and  measurement 
methods  and  technology  to  support  the 
division's  work  in  meeting  national 
needs  in  radiation  interactions  and 
dosimetry,  neutron  interactions, 
dosimetry  and  radioactivity  including 
both  theoretical/experimental  and 
applied  research  programs.  The  contact 
person  for  this  division  is:  Dr.  Bert  M. 
Coursey  and  he  may  be  reached  at  (301) 
975-5584. 

V.  Time  and  Frequency  Division, 
847 — ^The  primary  objective  is  to 


supplement  division  basic  and  applied 
research  programs  in  the  areas  of  phase 
noise  measurements,  network 
synchronization,  ion  storage,  atomic 
standards  and  optical  frequency 
measurements  in  support  of  future 
standards,  dissemination  services,  and 
measiu«ment  methods.  The  contact 
pmrson  for  this  division  is:  Dr.  Donald  B. 
Sullivan  and  he  may  be  reached  at  (303) 
497-3772. 

Eligibility:  The  Physics  Laboratory 
Grants  Program  will  be  open  to 
institutions  of  higher  education; 
hospitals;  non-profit  organizations; 
commercial  organizations;  state,  local, 
and  Indian  tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  oreanizatiohs. 

Funding  Avauability:  In  fiscal  year 
2001 ,  the  Physics  Laboratory  anticipates 
funding  of  approximately  $1,400,000, 
which  may  be  increased  to 
approximately  $2,000,000  should 
additional  funding  become  available, 
including  new  awards  and  continuing 
projects.  Individual  awards  are  expected 
to  range  from  approximately  $5,000  to 
$250,000. 

Proposal  Review  Process  and 
Evaluation  Criteria:  For  the  Physics 
Laboratory  Grants  Program,  proposals 
will  be  reviewed  in  a  two-step  process. 
First,  at  least  three  independent, 
objective  individuals  knowledgeable 
about  the  particular  scientific  area 
described  in  the  section  above  that  the 
proposal  addresses  will  conduct  a 
technical  review  of  each  proposal,  based 
on  the  evaluation  criteria  described 
below.  Reviews  will  be  conducted  on  a 
monthly  basis,  and  all  proposals 
received  during  the  month  will  be 
ranked  based  on  the  reviewers'  scores. 
Second,  the  Division  Chief  will  make 
final  application  selections.  In  making 
appUcation  selections,  the  Division 
chief  will  take  into  consideration  the 
results  of  the  reviewers'  evaluations,  the 
compatibility  of  the  applicant's  proposal 
with  the  program  objectives  of  the 
particular  division  or  center  that  the 
proposal  addresses,  and  the  Division 
Chiers  judgment  as  to  whether  the 
application  is  likely  to  further  the 
objectives  of  the  Physics  Laboratory 
Grants  Program.  These  objectives  are 
described  above  in  the  "Program 
Objectives"  section.  The  final  approval 
of  selected  applications  and  award  of 
financial  assistance  will  be  made  by  the 
MIST  Grants  Officer  based  on 
compliance  with  appUcation 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements,  and 
whether  the  recommended  applicants 
appear  to  be  responsible.  Applicants 


may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decisions 
of  the  Grants  Officer  are  final. 

For  the  Physics  Laboratory  Grants 
Program,  the  evaluation  criteria  the 
technical  reviewers  will  use  in 
evaluating  the  proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
appUcant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments, 
skills, and  training  of  the  proposed 
persoimel  to  perform  the  work  in  the 
project. 

3.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary 
NIST  or  other  facilities  and  overall 
support  to  accomplish  project 
objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  physics. 

Each  of  these  factors  will  be  given 
equal  weight  in  the  evaluation  process. 

Award  Period:  For  the  Physics 
Laboratory  Grant  Program,  proposals 
will  be  considered  for  research  projects 
from  one  to  three  years.  When  a 
proposal  for  a  multi-year  project  is 
approved,  funding  will  generally  be 
provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
funding,  NIST  has  no  obligation  to 
provide  any  additional  funding  in 
connection  with  that  award. 
Continuation  of  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  Physics  Laboratory  program,  and  the 
availability  of  funds.  "The  multi-year 
awards  must  have  scopes  of  work  that 
can  be  easily  separated  into  annual 
increments  of  meaningful  work  that 
represent  solid  accomplishments  if 
prospective  funding  is  not  made 
available  to  the  applicant,  [i.e.,  the 
scopes  of  work  for  each  funding  period 
must  produce  the  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  Physics 
Laboratory  Grants  Program  does  not 
require  any  matching  funds. 

Application  Kit:  For  the  Physics 
Laboratory  Grants  Program,  an 
application  kit,  containing  all  required 
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application  forms  and  certifications  is 
available  by  contacting  Ms.  Anita 
Sweigert,  (301)  975-4201. 

Chemical  Science  and  Technology 
Laboratory  Grants  Program 

Dates:  The  Chemical  Science  and 
Technology  Laboratory  Grant  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2001.  Proposals  received  after  June  30, 
2001  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds. 

Addresses:  For  the  Chemical  Science 
and  Technology  Laboratory  Grant 
Program  applicants  are  requested  to 
submit  one  signed  original  and  two 
copies  of  the  proposal  clearly  marked  to 
identify  the  field  of  research  to:  Attn. 
Dr.  William  F.  Koch,  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  Stop  8300,  Gaithersburg, 
MD.  20899-8300,  Tel  (301)  975-8301, 
E-^Mail:  wiUiam.koch@nist.gov. 

Authority:  As  authorized  under  15  U.S.C. 
272(b)  and  (c),  the  Chemical  Science  and 
Technology  Laboratory  conducts  a  basic  and 
apphed  research  program  directly  and 
through  grants  and  cooperative  agreements  to 
eligible  recipients. 

Program  Description  and  Objectives: 
All  proposals  submitted  to  the  Chemical 
Science  and  Technology  Laboratory 
Grants  Program  must  be  in  accordance   , 
with  the  program  objectives  listed 
below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 

I.  Biotechnology  Division,  831 — The 
primary  objective  is  to  advance  the 
commercialization  of  biotechnology  by 
developing  the  scientific/engineering 
technical  base,  reliable  measurements, 
standards,  data  and  models  to  enable 
U.S.  industry  to  quickly  and 
economically  produce  biochemical 
products  with  appropriate  quality 
control.  The  contact  person  for  this 
division  is:  Dr.  Gary  L.  Gilliland,  and  he 
may  be  reached  at  (301)  975-2629. 

n.  Process  Measurement  Division, 
836 — The  primary  objective  is  to 
develop  and  provide  measurement 
standards  and  services,  measurement 
techniques,  recommended  practices, 
sensing  technology,  instrumentation, 
and  mathematical  models  required  for 
analysis,  control,  and  optimization  of 
industrial  processes.  The  Division's 
research  seeks  fundamental 
understanding  of,  and  generates  key 
data  pertinent  to,  chemical  process 
technology.  These  efforts  include  the 
development  and  validation  of  data- 
predictive  computational  tools  and 
correlation's,  computer  simulations  of 


processing  operations,  and  provision  of 
requisite  chemical,  physical,  and 
engineering  data.  The  contact  person  for 
this  division  is:  Dr.  James  R.  Whetstone, 
and  he  may  be  reached  at  (301)  975- 
2609. 

III.  Surface  and  Microanalysis  Science 
Division,  837 — The  primary  objective  is 
to  promote  U.S.  economic  groMrth, 
safety,  health,  and  environmental 
quality  by  working  with  industry,  other 
government  agencies,  and  standards 
organizations  to  develop  and  apply  key 
technologies,  measurements,  and 
standards  for  spatially  and  temporally 
resolved  chemical  characterization.  The 
contact  person  for  this  division  is:  Dr. 
Richard  R.  Cavanagh,  and  he  may  be 
reached  at  (301)  975-2368. 

rv.  Physical  and  Chemical  Properties 
Division,  838 — The  primary  objective  is 
to  be  the  Nation's  reference  laboratory 
for  measurements,  standards,  data,  and 
models  for,  the  thermophysical  and 
thermochemical  properties  of  gases, 
liquids,  and  solids— 4)oth  pure  materials 
and  mixtures.  The  rates  and 
mechanisms  of  chemical  reactions  in 
the  gas  and  liquid  phases,  fluid-based 
physical  processes  and  systems, 
including  separations,  low-temperature 
refrigeration,  and  low-temperatiue  heat 
transfer  and  flow.  The  contact  person 
for  this  division  is:  Dr.  Mickey  Haynes, 
and  he  may  be  reached  at  (303)  497- 
3247. 

V.  Anal)rtical  Chemistry  Division, 
839 — ^The  primary  objective  is  to  serve 
as  the  Nation's  reference  laboratory  for 
chemical  measurements  and  standards 
to  enhance  U.S.  industry's  productivity 
and  competitiveness,  assure  equity  in 
trade,  and  provide  quality  assiuance  for 
chemical  measurements  used  for 
assessing  and  improving  public  health, 
safety,  and  the  environment.  The 
contact  person  for  this  division  is:  Dr. 
Willie  E.  May,  and  he  may  be  reached 
at  (301) 975-3108. 

Eligibility:  The  Chemical  Science  and 
Technology  Laboratory  Grants  Program 
will  be  open  to  institutions  of  higher 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  state,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Avauability:  In  fiscal  year 
2001 ,  the  Chemical  Science  and 
Technology  Laboratory  anticipates 
funding  of  approximately  $1,000,000. 
Individual  awards  are  expected  to  range 
ttom  approximately  $5,000  to  $100,000. 

Proposal  Review  Process  and 
Evaluation  Criteria:  For  the  Chemical 
Science  and  Technology  Laboratory 
Grants  Program,  proposals  will  be 


reviewed  in  a  two-step  process.  First,  at 
least  three  independent,  objective        , 
individuals  knowledgeable  about  the 
particular  scientific  area  described  in 
the  section  above  that  the  proposal 
addresses  will  conduct  a  technical 
review  of  each  proposal,  based  on  the 
evaluation  criteria  described  below. 
Reviews  will  be  conducted  on  a 
monthly  basis,  and  all  proposals 
received  during  the  month  will  be 
ranked  based  on  the  reviewers'  scores. 
Second,  the  Division  Chief  will  make 
application  selections.  In  making 
application  selections,  the  Division 
chief  will  take  into  consideration  the 
results  of  the  reviewers'  evaluations,  the 
compatibility  of  the  applicants'  proposal 
with  the  program  objectives  of  the 
particular  division  or  center  that  the 
proposal  addresses,  and  the  Division 
Chiefs  judgment  as  to  whether  the 
application  is  likely  to  further  the 
objectives  of  the  Chemical  Science  and 
Technology  Laboratory  Grants  Program. 
These  objectives  are  described  above  in 
the  "Program  Objectives"  section.  The 
final  approval  of  selected  applications 
and  award  of  financial  assistance  will  be 
made  by  the  NIST  Grants  Officer  based 
on  compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements,  and 
whether  the  recommended  applicants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decisions 
of  the  Grants  Officer  are  fiiud. 

For  the  Chemical  Science  and 
Technology  Laboratory  Grants  Program, 
the  evaluation  criteria  the  technical 
reviewers  will  use  in  evaluating  the 
proposals  are  as  follows: 

1 .  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills, 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

3.  Resources  Availability:  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary 
NIST  or  other  facilities  and  overall 
support  to  accompUsh  project 
objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  chemistry. 

Each  of  these  factors  will  be  given 
equal  weight  in  the  evaluation  process. 
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Award  Period:  For  the  Chemical 
S^ence  and  Technology  Laboratory 
Grant  Program,  proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  award  is  approved,  funding 
will  generally  be  provided  for  only  the 
first  year  of  the  program.  If  an 
application  is  selected  for  funding,  NIST 
has  no  obUgation  to  provide  any 
additional  funding  in  connection  with 
that  award.  Continuation  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress 
continued  relevance  to  the  mission  of 
the  Chemical  Science  and  Technology 
Laboratory  program,  and  the  availability 
of  funds.  The  multi-year  awards  must 
have  scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant 
(i.e.  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

h4atching  Requirements:  The 
Chemical  Science  and  Technology 
Laboratory  Grants  Program  does  not 
require  any  matching  funds. 

Contact:  For  information  on  the 
Chemical  Science  and  Technology 
Laboratory  Grants  Program,  please 
contact  Dr.  William  Koch.  (301)  975- 
8301. 

Manufacturing  Engineering  Laboratory 
(MEL)  Grants  Program 

Dates;  The  MEL  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2001.  Proposals  received  after  June  30, 
2001  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds.  Each  applicant 
must  submit  one  signed  original  and 
two  copies  of  each  proposal  along  with 
a  Grant  Application  (Standard  Form  424 
REV.  7/97  and  other  required  forms). 

Addresses:  For  the  NffiL  Grants 
Program,  submit  one  signed  original  and 
two  copies  of  the  proposal,  clearly 
marked  to  identify  the  field  of  research, 
to:  Manufacturing  Engineering 
Laboratory,  Attn:  Mrs.  Barbara  Homer, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8200,  Building  220,  Room  B322. 
Gaithersburg,  Maryland  20899-8200, 
Tel:  (301)  975-3400,  E-mail: 
bajbara.homei®nist.gov. 

Authority:  As  authorized  under  15  U.S.C. 
272(b)  and  (c).  the  MEL  conducts  a  basic  and 
applied  research  program  directly  and 


through  grants  and  cooperative  agreements  to 
eligible  recipients. 

Program  Description  and  Objectives: 
All  proposals  submitted  must  be  in 
accordance  with  the  program  objectives 
listed  below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 

I.  Precision  Engineering  Division, 
821 — The  primary  objective  is  to 
support  laboratory  programs  in  the  areas 
of  Engineering  Metrology,  Large-Scale 
Metrology,  Nanometer-Scale  Metrology, 
and  Surface  Metrology.  The  contact 
person  for  this  division  is:  Dr.  Dennis 
Swyt,  and  he  may  be  reached  at  (301) 
975-3463;  dennis.swyt@nist.gov. 

n.  Manufacturing  Metrology  Division, 
822 — The  primary  objective  is  to 
support  laboratory  programs  in 
Machining  Systems;  Mechanical 
Metrology;  Advanced  Optics  Metrology; 
and  Sensors,  Interfaces,  Predictive 
Process  Engineering;  and  Networks  for 
Metrology  and  Manufacturing.  The 
contact  person  for  this  division  is:  Dr.  E. 
Clayton  Teague,  and  he  may  be  reached 
at  (301)  975-6600; 
clayton.teague@nist.gov. 

ni.  Intelligent  Systems  Division, 
823 — The  primary  objective  is  to 
support  laboratory  programs  in 
Intelligent  Open  Architecttire  Control  of 
Manu^cturing  Systems,  Intelligent 
Controls  of  Mobility  Systems,  and 
Intelligent  Systems.  The  contact  person 
for  this  division  is:  Dr.  John  M.  Evans, 
and  he  may  be  reached  at  (301)  975- 
3418;  j.evansdnist.gov. 

IV.  Manufactiuing  Systems 
Integration  Division,  826 — The  primary 
objective  is  to  support  laboratory 
programs  in  Information  Technology 
Metrology  for  Manufacturing, 
Manufacturing  Enterprise  Engineering, 
Manufactiuing  Simulation  and 
Visualization,  Product  Engineering,  and 
Nano-manufacttiring.  The  contact 
person  for  this  division  is:  Dr.  Steven  R. 
Ray,  and  he  may  be  reached  at  (301) 
975-3508;  steven.ray@nist.gov. 

Eligibility:  The  MEL  Grants  Program 
will  be  open  to  institutions  of  hi^er 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  state,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  imder  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Availability:  In  fiscal  year 
2001,  MEL  Grants  Program  anticipates 
funding  of  approximately  $750,000, 
including  new  awards  and  continuing 
projects.  Individual  awards  are  expected 
to  range  &t>m  approximately  $25,000  to 
$300,000. 


Proposal  Preview  and  Evaluation 
Criteria:  The  MEL  Grants  Program  will 
conduct  an  initial  screening  for 
incomplete  or  non-responsive     -\ 
applications,  which  will  be  retiuned  to 
the  applicants.  Proposals  will  then  be 
reviewed  in  a  two-step  process.  First,  at 
least  three  independent,  objective 
individuals  knowledgeable  about  the 
particular  scientific  area  described  in 
the  section  above  that  the  proposal 
addresses  will  conduct  a  technical 
review  of  proposals,  based  on  the 
evaluation  criteria  described  below. 
Reviews  will  be  conducted  no  less  than 
once  per  quarter,  and  all  proposals  since 
the  last  review  session  will  be  ranked 
based  on  the  reviewers'  scores.  Second, 
the  Division  Chief  or  Laboratory 
Director  will  make  application 
selections.  In  maldng  application 
selections,  the  Division  Chief  or 

»  Laboratory  Director  will  take  into 
consideration  the  results  of  the 
reviewers'  evaluations,  the 
compatibility  of  the  applicant's  proposal 
with  the  program  objectives  of  the 
particular  division  that  the  proposal 
addresses,  and  the  Division  Chiefs  or 
Laboratory  Director's  judgment  as  to 
whether  the  application  is  likely  to 
further  the  objectives  of  the  MEL  Grants 
Program.  These  objectives  are  described 
above  in  the  Program  Objectives.  The 
final  approval  of  selected  applications 
and  award  of  financial  assistance  will  be 
made  by  the  NIST  Grants  Officer  based 

.  on  compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements,  and 
whether  the  recommended  applicants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decision 
of  the  Grants  Officer  is  final. 

For  the  MEL  Grants  Program,  the 
evaluation  criteria  the  technical 
reviewers  will  use  in  evaluating  the 
proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  manufacturing  engineering'and 
metrology  research. 

3.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills, 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 
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4.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary 
NIST  or  other  facilities  and  overall 
support  to  accomplish  project 
objectives. 

Each  of  these  factors  will  be  given 
equal  weight  in  the  evaluation  process. 

Award  Period:  For  the  MEL  Grants 
Program,  proposals  will  be  considered 
for  research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  NIST  has  no 
obligation  to  provide  any  additional 
fimding  in  connection  with  that  award. 
Continuation  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Fimding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continiied  relevance  to  the  mission  of 
the  MEL  program,  and  the  availability  of 
funds.  The  multi-year  awards  must  have 
scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant, 
(i.e.,  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  MEL 
Grants  Program  does  not  require  any 
matching  fiinds. 

Application  Kit:  An  application  kit, 
containing  all  required  application 
forms  and  certifications  is  available  by 
electronic  mail  to:  Mrs.  Barbara  Homer, 
barbara.homei^nist.gov.  Alternatively, 
Mrs.  Homer  can  be  contacted  at  (301) 
975-3400. 

Electronics  and  Electrical  Engineering 
(EEEL)  Grants  Program 

Dates:  The  Electronics  and  Electrical 
Engineering  Grants  Program  proposals 
must  be  received  no  later  than  the  close 
of  business  September  30,  2001. 
Proposals  received  after  June  30,  2001 
will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds.  ' 

Addresses:  For  the  Electronics  and 
Electrical  Engineering  Grants  Program, 
submit  one  signed  original  and  two 
copies  of  the  proposal  package  to: 
Electronics  and  Electrical  Engineering 
Laboratory.  Attn.:  D.J.  Hamilton, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8100,  Gaithersburg,  MD  20899-8100, 
Tel:  (301)  975-2227,  Fax:  (301)  975- 
4091. 


Authority:  As  authorized  by  15  U.S.C. 
272(b)  and  (c),  the  NIST  Electronnics  and 
Electrical  Engineering  Laboratory  conducts  a 
basic  and  applied  research  program  directly 
and  through  grants  and  cooperative 
agreements  to  eligible  recipients. 

Program  Description  and  Objectives: 
The  Electronics  and  Electrical 
Engineering  Grants  Program  solicits 
proposals  in  support  of  the  broad 
program  objectives  identified  below. 

The  Electronics  and  Electrical 
Engineering  Oants  Program  supports 
the  formal  mission  of  the  associated 
Laboratory:  The  Electronics  and 
Electrical  Engineering  Laboratory 
promotes  U.S.  economic  grov^rth  by 
providing  measurement  capability  of 
high  impact  focused  primarily  on  the 
critical  needs  of  the  U.S.  electronics  and 
electrical  industries,  and  their 
customers  and  suppliers. 

More  specifically,  the  Electroiucs  and 
Electrical  Engineering  Grants  Program 
solicits  proposals  to  support  specific 
programs  in  the  areas  of  metrology  for 
semiconductors  (including  mainstream 
silicon,  power  devices,  and  compound 
semiconductors),  superconductors 
(including  cryoelectronics  and  bulk 
superconductors),  electronic 
instrumentation,  radio-fiquency 
technology  (including  microwave  and 
millimeter-wave,  antennas,  and 
electromagnetic  compatibility/ 
interference),  optoelectronics,  magnetics 
(including  bulk  magnetic  materials  and 
magnetic  data  storage),  video  (including 
flat-panel  displays),  electronic 
commerce  as  applied  to  electronic 
products  and  devices,  the  transmission 
and  distribution  of  electrical  power, 
national  electrical  standards 
(fundamental,  generally  quantum-based 
physical  standards),  and  law 
enforcement  (clothing,  communication 
systems,  emergency  equipment, 
investigative  aids,  protective  equipment, 
security  systems,  vehicles,  speed- 
measuring  equipment,  weapons,  and 
analytical  teclmiques  and  standard 
reference  materials  used  by  the  public 
safety  community). 

For  details  on  these  various  activities, 
please  see  the  Electronics  and  Electrical 
Engineering  Laboratory  website  at  http:/ 
/www.eeel.nist.gov.  Note  that 
documents  describing  the  current 
programs  for  the  five  technical  divisions 
and  two  offices  are  available  through  the 
home  page. 

Technical  contacts  for  these  areas  are: 

Semiconductors 

Semiconductor  Electronics  Division — 
Division  Chief:  Dr.  David  G.  Seller; 
(301)  975-2054; 
david.seiler@nist.gov 


Office  of  Microelectronics  Programs — 
Director:  Dr.  Stephen  Knight;  (301) 
975-4400;  stephen.knight®nist.gov 

Superconductors  (bulk);  Magnetics 

Laboratory  Acting  Deputy  Director:  Dr. 
Alan  H.  Cookson;  (301)  975-2220; 
alan.  cooson9nist.gov 

Superconductors  (cryoelectronics); 
National  electrical  standards  (Josephson 
array  development) 

Electromagneteic  Technology 
Division — Division  Chief:  Dr. 
Richard  E.  Harris;  (303)  497-3678; 
richard.harris@boulder.nist.gov 

Electronic  instrumentation;  Video; 
Electronic  commerce;  National  electrical 
standards  (other  than  Josephson  array 
development) 

Electricity  Division — ^Division  Chief:  Dr. 
Bmce  F.  Field;  (301)  975-2400; 
bruce.field@nsit.gov 

Radio-fi«quency  technology 

Radio-Frequency  Technology  Division — 
Division  Chief:  Dr.  Dennis  S. 
Friday;  (303)  497-3132; 
Friday@boulder.nist.gov 

Optoelectronics 

Optoelectronics  Division;  Office  of 
Optoelectronics  Programs — 
Division  Chief  and  Office  Director: 
Dr.  Gordon  W.  Day;  (303)  497-5432; 
gwday@boulder.nist.gov 

Law  Enforcement 

Office  of  Law  Enforcement  Standards — 
Director:  Dr.  Kathleen  Higgins; 
(301)  975-2757; 
kathleen.higgins@nist.gov 

Eligibility:  The  Electronics  and 
Electrical  Engineering  Grants  Program  is 
open  to  institutions  of  higher  education; 
hospitals;  non-profit  organizations; 
commercial  organizations;  state,  local, 
and  Indian  tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  oreanizations. 

Funding  Availability:  Over  the  past 
three  years,  the  Electronics  and 
Electrical  Engineering  laboratory  funded 
a  total  of  approximately  $1,000,000  in 
grants  and  cooperative  agreements.  The 
amount  available  each  year  fluctuates 
considerably  based  on  programmatic 
needs.  Individual  awards  are  expected 
to  range  between  $5,000  and  $150,000. 

Proposal  Review  Process  and 
Evaluation  Criteria:  For  the  Electronics 
and  Electrical  Engineering  Grants 
Program,  proposals  will  be  distributed 
to  the  appropriate  Division  Chief  or 
Office  Director  based  on  technical  area 
by  one  or  more  technical  professionals 
familiar  with  the  programs  of  the 


2410 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Notices 


Electronics  and  Electrical  Engineering 
Laboratory.  The  Divisions  and  Offices 
will  be  asked  to  score  proposals  based 
on  the  following  criteria  and  weights: 
Proposal  addresses  specific  program  or 

project  need  not  met  (25%) 
Proposal  provides  evidence  of 

applicant's  expertfte  in  relevant 

technical  area  (20%) 
Proposal  ofiiars  innovative  approach 

(20%) 
Proposal  provides  realistic  schedule 

with  defined  milestones  (20%) 
Proposal  provides  adequate  rationale  for 

budget  (15%) 
Reviews  will  be  conducted  on  a 
monthly  basis  during  the  first  quarter, 
and  quarterly  thereafter,  and  all 
proposals  received  during  the  month  or 
quarter  will  be  ranked  based  on  the 
reviewers'  scores.  Based  on  the 
reviewers'  scores,  recommendations  of 
with  the  Division  Chiefs  and  Office 
Directors,  the  availability  of  funding, 
and  the  Laboratory  E)irector's  judgment 
as  to  whether  the  application  is  likely  to 
further  the  objectives  of  the  Electronics 
and  Electrical  Engineering  Grants 
Program,  as  described  above,  the 
Laboratory  Director  will  provide 
recommendations  to  the  NIST  Grants 
Officer.  The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  by  the- NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regulatory 
requirements,  and  whether  the 
recommended  applicants  appear  to  be 
responsible.  Applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decision  of  the 
Grants  Officer  is  final.  Applicants 
should  allow  up  to  90  days  processing 
time. 

Award  Period:  For  the  Electronics  and 
Electrical  Engineering  Grants  Program, 
proposals  wiU  be  considered  for 
research  projects  from  one  to  three 
years.  When  an  proposal  for  a  multi- 
year  award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  NIST  has  not 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award. 
Continuation  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  progress,  continued 
relevance  to  the  mission  of  the 
Electronics  and  Electrical  Engineering 
Grants  Program,  and  the  availability  of 


funds.  The  multi-year  awards  must  have 
scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant, 
(i.e.,  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements.  The 
Electronics  and  Electrical  Engineering 
Grants  Program  does  not  require  any 
matching  funds. 

Application  Kit:  An  application  kit, 
containing  all  required  application 
forms  and  certffications  is  available  by 
contacting:  D.J.  Hamilton,  (301)  975- 
2227. 

Additional  Information:  The 
following  information  is  applicable  to 
all  programs  described  above. 

Funding  Availability:  For  all  Financial 
Assistance  programs  listed  above, 
awards  are  contingent  on  the 
availability  of  funds. 

Catalog  of  Federal  Domestic  Assistance 
Name  and  Number:  Measurement  and 
Engineering  Research  and  Standards — 
11.609. 

For  FurtbefJnformation  Contact:  All 
grants  administration  questions 
concerning  these  programs  should  be 
directed  to  the  NIST  Grants  Office  at 
(301)  975-5718. 

Application  Kit:  The  application  kit 
includes  the  following: 

SF  424  (Rev  7/97)— Application  for 
Federal  Assistance 

SF  424A  (Rev  7/97)— Budget 

Information — Non-Construction 
Programs,  including  a  detailed 
budget  narrative  explaining  the 
details  of  each  budget  category  and 
the  basis  for  the  cost.  If  indirect 
costs  are  included  in  the  budget,  a 
copy  of  the  applicant's  negotiated 
indirect  cost  rate  must  be 
submitted,  if  available. 

SF  424B  (Rev  7/97)— Assurances— Non- 
Construction  Programs 

CD  511  (7/91)— Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  Drug-fi'ee 
Workplace  Requirements  and 
Lobbying 

CD  512  (7/91)— Certification  Regarding 
Debarment,  Suspension, 
Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying 

SF-LLL — Disclosure  of  Lobbying 
Activities 

CD-346 — Applicant  for  Funding 
Assistance 
Paperwork  Reduction  Act:  The 

Standard  form  424  and  other  Standard 

Forms  in  the  application  kit  are  subject 


to  the  requirements  of  the  Paperwork 
Reduction  Act  and  have  been  approved 
by  0MB  under  Control  No.  0348-0043. 
0348-0044,  0348-0040,  and  0348-0046. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number. 

Research  Projects  Involving  Human 
Subjects,  Human  Tissue,  Data  or 
Recordings  Involving  Human  Subjects: 
Any  proposal  that  includes  research ' 
involving  human  subjects,  hiunan 
tissue,  data  or  recordings  involving 
hiunan  subjects  must  meet  the 
requirements  of  the  Common  Rule  for 
the  Protection  of  Human  Subjects, 
codified  for  the  Department  of 
Commerce  at  15  CFR  Part  27.  In 
addition,  any  proposal  that  includes 
research  on  these  topics  must  be  in 
compliance  with  any  statutory 
requirements  imposed  upon  NIH  and 
other  federal  agencies  regarding  these 
topics,  all  regulatory  policies  and 
guidance  adopted  by  NIH,  FDA,  and 
other  federal  agencies  on  these  topics, 
and  all  Presidential  statements  of  policy 
on  these  topics. 

The  NIH  recently  released  their 
guidelines  on  the  use  of  human 
pluripotent  stem  cells  derived  from 
human  embryos  in  research.  The  NIST 
is  currently  reviewing  these  guidelines. 
Until  NIST  has  had  the  opportunity  to 
fully  assess  the  new  guidelines  and 
develop  appropriate  implementing 
procedures,  NIST  will  not  consider 
proposals  that  involve  human 
pluripotent  stem  cells  derived  fi-om 
hiunan  embryos  for  funding. 

On  December  3,  2000,  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  introduced  a  new 
Federalwide  Assurance  of  Protection  of 
Human  Subjects  (FWA).  The  FWA 
covers  all  of  an  institution's  Federally- 
supported  human  subjects  research,  and 
eliminates  the  need  for  other  types  of 
Assurance  documents.  In  anticipation  of 
the  new  Assurance,  the  Office  for 
Human  Research  Protections  (OHRP) 
has  suspended  "processing  of  multiple 
project  assurance  (MPA)  renewals.  All 
existing  MP  As  will  remain  in  force  until 
further  notice.  OHRP  will  continue  to 
accept  new  single  project  assurances 
(SPAs)  until  approximately  March  1, 
2001.  For  information  about  FWAs, 
please  see  the  OHRP  website  at  http:// 
ohrp.osophs.dhhs.gov/whatsnew.htm. 

In  accordance  with  the  DHHS  change, 
NIST  will  continue  to  accept  the 
submission  of  human  subjects  protocols 
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that  have  been  approved  by  institutional 
Review  Boards  (IRBs)  possessing  a 
current,  valid  MPA  from  DHHS.  NIST 
also  vtrill  accept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  IRBs  possessing  a  current, 
valid  FWA  fi-om  DHHS.  NIST  will  not 
issue  an  SPA  for  any  IRB  reviewing  any 
human  subjects  protocol  proposed  to 
NIST. 

Research  Projects  Involving  Vertebrate 
Animals:  Any  proposal  that  includes 
research  involving  vertebrate  animal.'; 
must  be  in  compliance  with  the 
National  Research  Council's  "Guide  for 
the  Care  and  Use  of  Laboratory 
Animals"  which  can  be  obtained  fi-om 
National  Academy  Press,  2101 
Constitution  Avenue,  NW.,  Washington, 
DC  20055.  In  addition,  such  proposals 
must  meet  the  requirements  of  the 
Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.),  9  CFR  parts  1,  2.  and  3,  and  if 
appropriate,  21  CFR  part  58.  These 
regulations  do  not  apply  to  proposed 
research  using  pre-existing  images  of 
animals  or  to  research  plans  that  do  not 
include  live  animals  that  are  being  cared 
for,  euthanased,  or  used  by  the  project 
participants  to  accomplish  research 
goals,  teaching,  or  testing.  These 
regulations  also  do  not  apply  to 
obtaining  animal  materials  from 
commercial  processors  of  animal 
products  or  to  animal  cell  lines  or    - 
tissues  from  tissue  banks. 

Matching  Funds:  Although  many  of 
the  programs  described  in  this  notice  do 
not  require  cost  share,  if  it  is  determined 
that  your  proposal  falls  within  the 
authority  of  19  U.S.C.  2543-45  cost 
share  will  be  required  as  follows: 

Pursuant  to  19  U.S.C.  2543-45, 
financial  assistance  shall  not  exceed  75 
percent  of  such  program  or  activity, 
when  the  primary  purpose  of  such 
proQ-am  or  activity  is — 

(1)  To  increase  the  awareness  of 
proposed  and  adopted  standards-related 
activities; 

(2)  To  facilitate  international  trade 
through  the  appropriate  international 
and  domestic  standards-related 
activities; 

(3).To  provide  adequate  United  States 
representation  in  international 
standards-related  activities;  and 

(4)  To  encourage  United  States 
exports  through  increased  awareness  of 
foreign  standards-related  activities  that 
may  affect  United  States  exports. 

Type  of  Funding  Instrument:  The 
funding  instrument  will  be  a  grant  or 
cooperative  agreement,  depending  on 
the  nature  of  the  proposed  work.  A  grant 
will  be  used  unless  NIST  is 
"substantially  involved"  in  the  project, 
in  which  case  a  cooperative  agreement 
will  be  used.  A  common  example  of 


substantial  involvement  is  collaboration 
between  NIST  scientists  and  recipient 
scientists  or  technicals.  Further 
examples  are  listed  in  Section  5.03.d  of 
Department  of  Commerce 
Administrative  Order  203-26,  which 
can  be  found  at  http:// 
www.osec.doc.gov/bmi/daos/203- 
26.htm.  NIST  will  make  decisions 
regarding  the  use  of  a  cooperative 
agreement  on  a  case-by-case  basis. 
Funding  for  contractual  arrangements 
for  services  and  products  for  delivery  to 
NIST  is  not  available  under  this 
announcement. 

Additional  Requirements 

Primary  Application  Certifications: 
All  primary  applicant  institutions  must 
submit  a  completed  form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  must  be 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

4.  Anti-Lobhying  Disclosure.  Any 
applicant  institution  that  has  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL.  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

5.  Lower-tier  Certifications.  Recipients 
shall  require  applicant/bidder 
institutions  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CEV-512,  "Certifications  Regarding 


Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying;" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  hflST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
dociunent. 

Name  Check  Reviews:  All  for-profit 
and  non-profit  applicants  will  be  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity.  Form  CD-346  must 
be  completed  for  all  personnel  with  key 
programmatic  or  fiduciary 
responsibilities. 

Preaward  Activities:  Applicants  (or 
their  institutions)  who  incur  any  costs 
prior  to  an  award  being  made  do  so 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  may  have  been  provided,  there  is 
no  obligation  on  the  part  of  NIST  to 
cover  pre-award  costs. 

No  Obligation  for  Future  Funding:  If 
an  application  is  accepted  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  NIST. 

Past  Performance:  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

False  Statements:  A  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisoiunent  as  provided  in  18  U.S.C. 
1001. 

Delinquent  Federal  Debts:  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

1.  The  delinquent  account  is  paid  in 
fiill, 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Indirect  Costs:  Regardless  of  any 
approved  indirect  cost  rate  applicable  to 
the  award,  the  maximum  dollar  amount 
of  allocable  indirect  costs  for  which  the 
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DoC  will  reimburse  the  Recipient  shall 
be  the  lesser  of: 

(a)  the  Federal  Share  of  the  total 
allocable  indirect  costs  of  the  award 
based  on  the  negotiated  rate  with  the 
cognizant  Federal  agency  as  established 
by  audit  or  negotiation;  or 

(b)  the  line  item  amount  for  the 
Federal  share  of  indirect  costs  contained 
in  the  approved  budget  of  the  award. 

For  the  Physics,  MSEL.  JTL,  BFRL,  and 
EEEL  SURF  Programs,  no  Federal  funds 
will  be  authorized  for  Indirect  Costs 
(IDC)  nor  fringe  benefits;  however,  an 
applicant  may  provide  for  IDC  and/or 
fringe  benefits  under  his/her  portion  of 
Cost  Sharing. 

Purchase  of  American-made 
Equipment  and  Prxyducts:  Applicants 
are  hereby  notified  that  they  are 
encouraged,  to  the  greatest  practicable 
extent,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

Federal  Policies  and  Procedures: 
Recipients  and  subrecipients  under,  each 
of  the  above  grant  programs  shall  be 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  financial 
assistance  awards,  including  15  CFR 
Part  14  and  15  CFR  Part  24,  as 
applicable. 

Each  of  the  above  grant  programs  does 
not  directly  affect  any  state  or  local 
government. 

Applications  imder  these  programs 
are  not  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

Executive  Order  Statement:  This 
funding  notice  was  determined  to  be 
"not  significant"  for  piuposes  of 
Executive  Order  12866. 

Dated:  lanuary  4,  2001. 
Karen  H.  Brown, 
Deputy  Director. 

[PR  Doc.  01-836  Filed  1-10-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.010501B] 

Pacific  Hstiery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Coimcil)  Highly 


Migratory  Species  Plan  Development 
Team  (HMSPDT)  will  hold  a  work 
session,  which  is  open  to  the  public. 

DATES:  The  HMSPDT  will  meet  on 
Monday,  February  5,  2001  through 
Thursday,  February  8,  2001,  bom  8  a.m. 
to  5  p.HL  each  day.  On  Friday,  February 
9,  2001,  the  HMSPDT  will  meet  from  8 
a.m.  until  business  for  the  day  is 
completed. 

ADDRESSES:  The  work  session  will  be 
held  in  the  large  conference  room  at 
NMFS  Southwest  Fisheries  Science 
Center,  8604  La  Jolla  Shores  Drive, 
Room  D-203,  La  Jolla,  CA  92038-0271; 
(619)  546-7000. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
primary  piupose  of  the  work  session  is 
to  continue  review  and  revision  of  the 
draft  fishery  management  plan  (FMP) 
for  highly  migratory  species  (HMS);  die 
draft  FMP  is  scheduled  for  review  by 
the  Council  in  March  2001. 

The  proposed  FMP  and  its  associated 
regulatory  analyses  would  be  the 
Council's  foiuth  FMP  for  the  exclusive 
economic  zone  off  the  West  Coast. 
Development  of  the  FMP  is  timely, 
considering  the  new  mandates  under 
the  Magnuson-Stevens  Act,  efforts  by 
the  United  Nations  to  promote 
conservation  and  management  of  HMS 
resources  through  domestic  and 
international  programs,  and  the 
increased  scope  of  international 
activities  related  to  HMS  fisheries  in  the 
eastern  Pacific  Ocean. 

Although  non-emergency  issues  not 
contained  in  the  HMSPDT  meeting 
agenda  may  come  before  the  HMSPDT 
for  discussion,  those  issues  may  not  be 
the  subject  of  formal  HMSPDT  action 
during  this  meeting.  HMSPDT  action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
this  document  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the 
HMSPDT's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 


Dated:  January  5,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  01-911  Filed  1-10-01:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Flt>er  Textile  Products 
Produced  or  Manufactured  in 
Cambodia 

lanuary  8,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilatend  Textile  Agreement  of 
January  20,  1999,  between  the 
Governments  of  the  United  States  and 
Cambodia  establishes  limits  for  the 
period  January  1 ,  2001  through 
December  31,  2001. 

These  limits  may  be  revised  if 
Cambodia  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  Cambodia. 

In  addition,  these  limits  include  a 
nine  percent  (9%)  increase  to  all  of 
Cambodia's  qubtas  under  the  Labor 
Standards  provision  of  the  U.S.- 
Cambodia bilateral  textile  agreement 
(see  Federal  Register  notice  64  FR 
60428,  published  on  November  5,  1999). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits. 

Carryforward  used  in  the  year  2000  is 
being  deducted  from  the  2001  limits. 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nvunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  8,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Bilateral  Textile  Agreement,  dated  January 
20, 1999,  between  the  Governments  of  the 
United  States  and  Cambodia,  you  are 
directed  to  prohibit,  effective  on  January  11, 
2001,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or   . 
manufactured  in  Cambodia  and  exported 
during  the  twelve-month  period  b^inning  on 
lanuary  1,  2001  and  extending  through 
December  31,  2001,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twetve-montti  restraint 
limit 

331/631  

334/634 

335/635 

338/339 

340/640 

345 

347/348/647/648 

352/652 

438 

445/446 

638/639 

645/646 , 

1 ,890,086  dozen  pairs. 
197,391  dozen. 
79,607  dozen. 
2,902,810  dozen. 
918,543  dozen. 
115,124  dozen. 
3,483,372  dozen. 
734,834  dozen. 
94,618  dozen. 
122,310  dozen. 
1,045.0t2  dozen. 
306,181  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Cambodia. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  10, 1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Cambodia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Cambodia. 


Moreover,  these  limits  may  be  revised  in 
light  of  the  U.S.  determination  as  to  whether 
working  conditions  in  the  Cambodian  textile 
and  apparel  sector  substantially  comply  with 
Cambodian  labor  law  and  internationally 
recognized  core  labor  standards  (see  Federal 
Register  notice  64  FR  60428,  published  on 
November  5, 1999). 

,  In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  01-1009  Filed  1-9-01: 11:28  am) 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  closed  teleconference 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Executive  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federa)  Advisory  Committee  Act. 

Date;  January  22,  2001. 

Time:  4  p.m.,  adjournment, 
approximately,  5  p.m.  (closed). 

Location:  National  Assessment 
Governing  Board;  800  North  Capitol 
Street,  NW.,  Suite  #825,  Washington, 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Fields,  Assistant  Director  for  Policy. 
National  Assessment  Governing  Board, 
800  North  Capitol  Street.  NW..  Suite 
825.  Washington,  DC  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  hnproving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 


assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

Under  Pub.  L.  105-78.  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  the  Volimtary  National  Tests 
pursuant  to  contact  niunber  RJ9753001. 

On  Monday.  January  22.  the  Executive 
Committee  will  hold  a  closed 
teleconference  meeting  from  3  to  5  p.m. 
to  review  and  discuss  the  qualifications 
of  individuals  to  fill  two  vacant 
National  Assessment  Governing  Board 
staff  positions.  Based  upon  these 
discussions,  the  Executive  Committee 
will  approve  the  hire  of  the  individuals 
selected  to  fill  the  position  Assistant 
Director  for  Psychometrics  and  the 
position  Operations  Officer.  This 
meeting  will  relate  solely  to  me  internal 
personal  rules  and  practices  of  an 
agency  and  will  disclose  information  of 
a  personal  natiue  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  and,  as 
such,  is  protected  by  exemptions  (2)  and 
(6)  of  Section  552b(c)  of  Title  5  U.S.C. 

A  summary  of  the  activities  of  the 
closed  teleconference,  and  other  related 
matters  which  are  informative  to  the 
public  and  consistent  with  the  policy  of 
the  section  5  U.S.C.  552b(c).  will  be 
available  to  the  public  within  14  days 
after  the  meeting.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  U.S. 
Department  of  Education,  National 
Assessment  Governing  Board,  Suite  825, 
800  North  Capitol  Street.  NW., 
Washington,  DC,  from  8:30  a.m.  to  5 
p.m. 

Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

|FR  Doc.  01-795  Filed  1-10-01;  8:45  am] 
BU.UNG  COOE  4001-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  01-08;  Scientific 
Discovery  Through  Advanced 
Computing:  Computational  Chemistry 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 
applications. 

summary:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Science  (SC). 
U.S.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 
receiving  applications  for  projects  in 
theory,  modeling,  and  simulation 
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activities  associated  with  the 
computational  chemistry  component  of 
the  Scientific  Discovery  through 
Advanced  Computing  (SciDAC) 
research  program.  The  full  text  of 
Program  Notice  01-08  is  available  via 
the  Internet  using  the  following  web  site 
address:  http://www.science.doe.gov/ 
production/grants/ grants. html. 
DATES:  Preapplications  referencing 
Program  Notice  01-08,  should  be 
received  by  4:30  p.m..  E.S.T.,  February 

7,  2001.  A  response  encouraging  or 
discoiu^ng  die  submission  of  a  formal 
application  will  be  communicated  by 
electronic  mail  by  February  27,  2000. 
Formal  applications  in  response  to  this 
notice  should  be  received  by  4:30  p.m., 
E.S.T.,  March  15,  2001,  to  be  accepted 
for  merit  review  and  funding  in  FY 
2001. 

ADDRESSES}  Preapplications  referencing 
Program  Notice  01-08  should  be  sent 
via  e-mail  using  the  following  address: 
sharon.bowser@science.doe.gov. 

Formal  appUcations  referencing 
Program  Notice  01-08,  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 

08.  This  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail  or  any  commercial 
mail  delivery  service,  or  when  hand- 
carried  by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  H.  Kirchhoff,  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone:  (301)  903-5809, 
E-mail: 

william.kirchhoff@science.doe.gov,  fax: 
(301)  903-4110. 
SUPPLEMENTARY  INFORMATION: 

Background:  Scientific  Discovery 
Through  Advanced  Computing 

Advanced  scientific  computing  will 
be  a  key  contributor  to  scientific 
research  in  the  21st  Centiuy.  Within  the 
Office  of  Science  (SC),  scientific 
computing  programs  and  hicilities  are 
already  essential  to  progress  in  many 
areas  of  research  critical  to  the  nation. 
Major  scientific  challenges  exist  in  all 
SC  research  programs  that  can  best  be 
addressed  through  advances  in 
scientific  supercomputing,  e.g., 
designing  materials  with  selected 
properties,  elucidating  the  structiu*  and 
function  of  proteins,  understanding  and 
controlling  plasma  turbulence,  and 
designing  new  particle  accelerators.  To 
help  ensure  its  missions  are  met,  SC  is 
bringing  together  advanced  scientific 
computing  and  scientific  research  in  an 


integrated  program  entitled  "Scientific 
Discovery  Through  Advanced 
Computing." 

The  Opportunity  and  the  Challenge 

Extraordinary  advances  in  computing 
technology  in  the  past  decade  have  set 
the  stage  for  a  major  advance  in 
scientific  computing.  Within  the  next 
five  to  ten  years,  computers  1,000  times 
faster  than  today's  computers  will 
become  available.  These  advances 
herald  a  new  era  in  scientific 
computing.'  Using  such  computers,  it 
will  be  possible  to  dramatically  extend 
our  exploration  of  the  fundamental 
processes  of  natiu«  (e.g.,  the  structiu*  of 
matter  from  the  most  elementary 
particles  to  the  building  blocks  of  life) 
as  well  as  advance  our  ability  to  predict 
the  behavior  of  a  broad  range  of 
complex  natural  and  engineered 
systems  (e.g.,  the  earth's  climate  or  an 
automobile  engine). 

To  exploit  this  opportunity,  these 
computing  advances  must  be  translated 
into  corresponding  increases  in  the 
performance  of  the  scientific  codes  used 
to  model  physical,  chemical,  and 
biological  systems.  This  is  a  daunting 
problem.  Current  advances  in 
computing  technology  are  being  driven 
by  market  forces  in  the  commercial 
sector,  not  by  scientific  computing. 
Harnessing  commercial  computing 
technology  for  scientific  research  poses 
problems  tuilike  those  encountered  in 
previous  supercomputers,  in  magnitude 
as  well  as  in  kind.  As  noted  in  the  1998 
report »  from  the  NSF/DOE  "National 
Workshop  on  Advanced  Scientific 
Computing"  and  the  1999  report  ^  from 
the  President's  Information  Technology 
Advisory  Committee,  this  problem  will 
only  be  solved  by  increased  investments 
"in  computer  software — in  research  and 
development  on  scientific  simulation 
codes  as  well  as  on  the  mathematical 
and  computing  systems  software  that 
underlie  these  codes. 

Investment  Flan  of  the  Office  of  Science 

To  meet  the  challenge  posed  by  the 
new  generation  of  terascale  computers, 
SC  will  fund  a  set  of  coordinated 
investments  as  outlined  in  its  long-range 
plan  for  scientific  computing.  Scientific 
Discovery  through  Advanced 
Computing^  submitted  to  Congress  on 


'  This  workshop  was  sponsored  by  the  National 
Science  Foundation  and  the  Department  of  Energy 
and  hosted  by  the  National  Academy  of  Sciences  on 
)uly  30-31, 1998.  Copies  of  the  report  may  be 
obtained  from:  httpJ/www.er.doe.gov/production/ 
octr/mics/index.html 

2  Copies  of  the  PIT  AC  report  may  be  obtained 
from:  http://www.ccic.gov/ac/report/. 

3  Copies  of  the  SC  computing  plan,  Scientific 
Discovery  through  Advanced  Computing,  can  be 


March  30,  2000.  First,  it  will  create  a 
Scientific  Computing  Software 
Infrastructure  that  bridges  the  gap 
between  the  advanced  computing 
technologies  being  developed  by  the 
computer  industry  and  the  scientific 
research  programs  sponsored  by  the 
Office  of  Science.  Specifically,  the  SC 
efibrt  proposes  to: 

•  Qeate  a  new  generation  of 
Scientific  Simulation  Codes  that  take 
full  advantage  of  the  extraordinary 
computing  capabilities  of  terascale 
computers. 

•  Create  the  Mathematical  and 
Computing  Systems  Software  to  enable 
the  Scientific  Simulation  Codes  to 
effectively  and  efficiently  use  terascale 
computers. 

•  Create  a  Collaboratory  Software 
Environment  to  enable  geographically 
separated  scientists  to  effectively  work 
together  as  a  team  and  to  facilitate 
remote  access  to  both  facilities  and  data. 

These  activities  are  supported  by  a 
Scientific  Computing  Hardware 
Infrastructure  that  will  be  tailored  to 
meet  the  needs  of  its  research  programs. 
The  Hardware  Infrastructure  is  robust, 
to  provide  the  stable  computing 
resources  needed  by  the  scientific 
applications;  agile,  to  respond  to 
iimovative  advances  in  computer 
technology  that  impact  scientific 
computing;  and  flexible,  to  allow  the 
most  appropriate  and  economical 
resources  to  be  used  to  solve  each  class 
of  problems.  Specifically,  the  SC 
proposes  to  support: 

•  A  Flagship  Computing  Facility,  the 
National  Energy  Research  Scientific 
Computing  Center  (NERSC),  to  provide 
the  robust,  high-end  computing 
resources  needed  by  a  broad  range  of 
scientific  research  programs. 

•  Topical  Computing  Facilities  to 
provide  computing  resources  tailored 
for  specific  scientific  applications  and 
to  serve  as  the  focal  point  for  an 
application  community  as  it  strives  to 
optimize  its  use  of  terascale  computers. 

•  Experimental  Computing  Facilities 
to  assess  the  promise  of  new  computing 
technologies  being  developed  by  the 
computer  industry  for  scientific 
applications. 

Both  sets  of  investments  will  create 
exciting  opportimities  for  teams  of 
researchers  fix)m  laboratories  and 
universities  to  create  new  revolutionary 
computing  capabilities  for  scientific 
discovery. 


downloaded  from  the  SC  website  at:  http:// 
www.sc.doe.gov/production/octr/index.html. 
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Background:  Theory,  Modeling,  and 
Simulation  for  Chemistry 

This  solicitation  addresses  the 
Scientific  Simulation  Codes  element  of 
the  SciDAC  program  and  in  particular, 
theory,  modeling,  and  simulation  for 
chemistry. 

Great  progress  has  been  made  in  the 
past  half  century  in  bringing  molecular 
theory  and  modeling  from  a  purely 
qualitative  aid  to  an  exact  predictive 
tool  for  describing  the  chemical 
reactions  of  three  and  four  atom 
systems,  most  notably  for  atoms  in  the 
first  two  rows  of  the  periodic  table. 
Predictive  tools  for  many  processes  of 
importance  to  the  Department  of 
Energy's  mission  such  as,  but  not 
limited  to,  combustion  and  catalysis 
occur  between  more  complex  molecules 
and  between  molecules  and  extended 
structures  such  as  clusters  or  surfaces. 
Moreover,  processes  such  as  combustion 
and  catalysis  involve  a  complex 
interaction  of  chemistry  wiA  fluid 
dynamics.  Predictive  modeling  of  such 
processes  is  currentiy  beyond  the 
capabilities  of  existing  computational 
resources  and  computational  methods. 

Applications  are  solicited  for  the 
development  of  computational 
approaches  to  solving  problems  in  the 
modeling  of  chemical  processes  that 
exceed  current  computational 
capabilities.  Of  particular  interest  are 
long-standing  problems  in 
computational  approaches  to  predicting 
chemistry  such  as: 

•  Reduction  of  the  power  law  scaling 
of  current  quantum  chemistry 
algorithms  for  systems  with  large 
numbers  of  atoms  and  electrons,  i.e., 
alternative  approaches  to  handling  the 
electron  correlation  problem  for  many 
electron  systems. 

•  Calcidation  with  chemical  accuracy 
of  the  properties  of  open  shell  systems 
such  as  free  radicals  and  excited 
electronic  states  appropriate  to  many 
areas  of  chemistry. 

•  Calculation  of  the  significant 
properties  of  complex  systems 
consisting  of  hundreds  of  reactions 
coupled  with  fluid  dynamics  and 
turbulence. 

Advances  in  computational  chemistry 
in  recent  years  in  providing  accurate 
descriptions  of  increasingly  complex 
systems  have  come  as  much  from 
improvements  in  theory  and  software  as 
from  improved  computational 
hardware.  Consequently,  applications 
submitted  under  this  announcement 
may  address  fundamental  aspects  of 
chemical  theory  so  long  as  they  promise 
to  break  through  the  barriers  that 
currently  exist  in  computational 
models.  That  is,  while  it  is  anticipated 


that  successful  applicants  to  this 
announcement  will  be  primarily 
concerned  with  taking  advantage  of  the 
computational  resources  being 
developed  under  SciDAC,  it  is  not 
necessarily  a  requirement. 

CoUaboration 

It  is  expected  that  all  applications 
submitted  in  response  to  this  notice  will 
be  for  collaborative  projects,  possibly 
involving  more  than  one  institution. 
Applications  submitted  from  different 
institutions,  which  are  directed  at  a 
common  research  activity,  may  include 
a  common  technical  description  of  the 
overaU  research  project.  However,  each 
must  have  a  qualified  principal 
investigator,  who  is  responsible  for  the 
part  of  the  effort  at  each  institution,  and 
separate  face  pages  and  budget  pages  for 
each  institution.  The  budget  for  the 
proposed  work  in  computer  science  and 
applied  mathematics  should  be  clearly 
identified  and  described,  as  the  Office  of 
Advanced  Scientific  Computing 
Research  may  support  this  work  (up  to 
20-25%  of  the  total  project  cost).  In 
addition,  if  the  distinct  scope  of  work 
proposed  for  each  institution  is  not 
specified  in  the  common  technical 
description,  it  must  be  clearly  stated  in 
the  individual  applications.  Applicants 
should  include  cost  sharing  whenever 
feasible.  Collaborations  with  researchers 
in  federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories  are  encouraged. 

Since  each  project  will  be  developing 
new  computational  tools  and  physics 
models  that  could  be  useful  in  other 
projects,  it  is  important  that  there  be 
good  communication  between  the 
different  projects.  Greater  collaboration 
than  usual  is  anticipated  to  be  required 
for  the  research  projects  likely  to  be 
funded  under  this  notice.  The 
investigators  involved  should  anticipate 
regularly  scheduled  meetings,  not  to 
exceed  three  per  year,  during  the  start 
up  of  the  SciDAC  program  in  order  to 
assure  the  necessary  coordination  of 
efforts  between  physical  scientists, 
mathematicians,  and  computer 
scientists. 

Program  Funding 

It  is  anticipated  that  up  to  $1  million 
aimually  will  be  available  for  midtiple 
awards  for  research  in  the  areas 
described  in  this  notice.  Initial  awards 
will  be  made  in  FY  2001  in  the 
categories  described  above,  and 
applications  may  request  project 
support  for  up  to  three  years.  All  awards 
are  contingent  on  the  availability  of 
funds,  research  progress,  and 
programmatic  needs.  Annual  budgets 


for  successful,  individual  projects 
submitted  under  this  notice  are 
expected  to  range  from  $100,000  to 
$500,000  per  project  in  FY  2001, 
depending  on  the  number  of 
investigators  and  institutions  involved. 
Annual  budgets  may  increase  in 
subsequent  years  but  will  be  subject  to 
the  overall  aimual  mayimnin  guidance 
and  availability  of  funds.  Any  proposed 
effort  that  exceeds  the  annual  maximum 
($1  million)  in  the  subsequent  years 
should  be  separately  identified  for 
potential  award  increases  if  additional 
funds  become  available. 

As  required  by  the  SC  Grant 
Application  Guide,  applicants  must 
submit  their  budgets  using  the  Budget 
Page  (DOE  Form  4620.1)  with  one 
Budget  Page  for  each  year  of  requested 
fimding.  The  requested  funding  for  the 
proposed  work  in  computer  science  and 
applied  mathematics  should  be 
included  with  the  other  projects  costs 
on  the  Budget  Page.  However, 
applicants  are  also  requested  to  list  the 
proposed  computer  science  and  applied 
mathematics  costs  separately  in  an 
appendix,  as  the  Office  of  Advanced 
Scientific  Computing  Research  may 
support  this  work  (up  to  20-25%  of  the 
total  project  cost). 

PreappUcatioiis 

Preapplications  are  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  application. 
However,  notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application.  The 
preapplication  should  identify  on  the 
cover  sheet  the  institution.  Principal 
Investigator  name(s),  address(s), 
telephone,  and  fax  numbers)  and  E- 
mail  address(es),  title  of  the  project,  and 
the  field  of  scientific  research.  A  brief 
(one-page)  vitae  should  be  provided  for 
each  Principal  Investigator.  The 
preapplication  should  cdnsist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives,  the  approach 
to  be  taken,  and  a  description  of  any 
research  partnerships.  Preapplications 
will  be  reviewed  by  DOE  relative  to  the 
scope  and  research  needs  of  the 
computational  chemistry  program. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 
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3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resoiut:es, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  Approach,  will  also  consider 
the  quality  of  the  plan  for  effective 
coupling  to  emerging  advances  in 
supercomputing. 

Note  that  external  peer  reviewers  are 
selected  with  regard  to  both  their 
scientific  expertise  and  the  absence  of 
conflict-of-interest  issues.  Non-federal 
reviewers  may  be  used,  and  submission 
of  an  application  constitutes  agreement 
that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution.  Reviewers  will  be  selected 
to  represent  expertise  in  the  technology 
areas  proposed,  applications  groups  that 
are  potential  users  of  the  technology, 
and  related  programs  in  other  Federal 
Agencies  or  parts  of  DOE  such  as  the 
Advanced  Strategic  Computing 
Initiative  (ASCI)  within  POE's  National 
Nuclear  Security  Administration. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  pohcies  and 
procedures  including  detailed 
procedures  for  submitting  applications 
from  multi-institution  partnerships  may 
be  found  in  10  CFR  Part  605.  and  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program. 
Electronic  access  to  the  Guide  and 
required  forms  is  made  available  via  the 
World  Wide  Web  at:  http:// 
www. science,  doe.gov/production/ 
grants/ grants. html.  The  Project 
Description  must  be  20  pages  or  less, 
including  tables  and  figiues,  but 
exclusive  of  attachments.  The 
application  must  contain  an  abstract  or 
project  summary,  letters  of  intent  from 
collaborators,  and  short  vitae. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
Part  605.) 

Issued  in  Washington,  EXI  on  January  4, 
2001. 

Ralph  H.  De  Lorenzo, 

Acting  Associate  Director  of  Science  for 
Resource  Management. 
[FR  Doc.  01-837  Filed  1-10-01;  8:45  am] 
BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  CP98-1 00-001] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Application 

January  5,  2001. 

Take  notice  that  on  December  20. 
2000,  Algonquin  Gas  Transmission 
Company  (Algonquin)  filed  an 
abbreviated  application  in  Docket  No. 
CP98-100-001  to  amend  its  Certificate 
of  Public  Convenience  and  Necessity, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  Part  157  of  the  Federal  Energy 
Regulatory  Commission's  Regulations, 
issued  to  Algonquin  by  the 
Commission's  May  27,  1998  "Order 
Issuing  Certificate"  in  Docket  No.  CP98- 
100-000,  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
via  the  internet  at  http:// 
www.ferc.fed.us/online/rimsJitm  (call 
202-208-2222  for  assistance).  Any 
questions  regarding  the  application 
should  be  dkected  to  S.E.  'Tillman. 
Director  of  Regulatory  Affairs. 
Algonquin  Gas  Transmission  Company, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642  at  (713) 627-5113. 

The  May  27  Order  authorized 
Algonquin  to  construct  and  operate 
pipeline  facilities  to  provide 
transportation  service  to  ANP 
Bellingham  Energy  Company.  In  this 
application,  Algonquin  requests  all 
authorizations  necessary  to  amend  its 
certificate  to  revise  the  initial  monthly 
demand  rate  under  Rate  Schedule  AFT- 
CL  from  $.8399  per  Dth  to  $.9714  per 
Dth  to  reflect  increased  costs  associated 
with  construction  of  the  lateral  project. 
Algonquin  submits  that  the  increase  in 
estimated  costs  of  approximately 
$700,000  is  a  result  of:  (1)  Higher 
contractor  costs;  (2)  higher  right-of-way 
costs;  and  (3)  increased  AFUDC  due  to 
attenuation  of  the  construction 
schedule.  In  addition,  Algonquin 
provides  that  since  the  costs  of  the 
proposed  facilities  will  be  recovered 
through  an  incremental  reservation 
charge,  the  amendment  will  have  no 
adverse  impact  on  existing  customers. 

The  application  also  provides  that 
ANP  Bellingham  has  authorized 
Algonquin  to  state  that  ANP  Bellingham 
agrees  to  pay  such  revised  rate  and  does 
not  oppose  Algonquin  filing  to  modify 
the  original  approved  initial  rate. 

Algonquin  provides  that  no  other 
changes  are  contemplated  with  regard  to 
the  facilities  authorized  in  Docket  No. 
CP98-100-000,  nor  in  the  service  to  be 


provided  for  the  proposed  receipt  or 
delivery  point. 

Any  person  desiring  to  be  hear  or  to 
make  any  protest  with  reference  to  said 
application  shoidd  on  or  before  January 
18,  2001,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  procedure  (18  CFR 
385.211  and  385.214)  and  the 
regiUations  under  the  NGA  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  paHrty 
in  any  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
thejtirisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  pubhc  convenience  and 
necessity.  If  a  p»etition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given.  Under  the  procedure  provide  for. 
unless  otherwise  advised,  it  will  be 
unnecessary  for  the  Applicants  to 
appear  or  to  be  represented  at  the 
hearing. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-866  Filed  l-lO-Ol;  8:45  am) 

BILUNG  CODE  Sn7-01-M 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooctot  No.  RPOO-325-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Rling 

January  5,  2001. 

Take  notice  that  on  January  2,  2001, 
Colorado  Interstate  Gas  Company  (GIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  pro  forma  tariff  sheets  filed 
pursuant  to  Order  No.  637  and  which 
are  listed  in  Appendix  A  to  the  filing. 

CIG  states  these  tariff  sheets  reflect 
the  changes  to  its  tariff  required  to 
comply  with  Order  No.  637, 637-A  and 
637-B  (Order). 

CIG  further  states  that  the  pro  forma 
tariff  sheets  filed  in  this  filing  reflect 
changes  from  its  originally  filed  pro 
forma  tariff  sheets  filed  June  15,  2000. 
which  CIG  agreed  to  in  a  September  20. 
2000  response  to  interventions  and 
during  technical  conferences. 

CIG  fiuther  states  that  copies  of  this 
filing  have  been  served  on  all  parties  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  22,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-851  Filed  1-10-01;  8:45  am) 

BILUNO  CODE  S717-01-M 


DEPARTIflENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP96-30»-O171 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
niing 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Coliunbia  Guff  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  to  the  Federal  Energy  Regulatory 
Commission  (Commission)  the 
following  Amendment  Agreement  to  a 
recently  filed  negotiated  rate 
transaction: 

Amendment  Agreement  to  ITS-2  Service 
Agreement  No.  69314  between  Columbia 
Gulf  Transmission  Company  and  Amoco 
Energy  Trading  Corporation  dated 
November  30,  2000,  as  Amended  December 
22,  2000. 

Columbia  Gulf  states  that 
transportation  service  which  was 
scheduled  to  commence  December  1, 
2000  and  terminate  December  31,  2000. 
The  parties  have  executed  an 
Amendment  Agreement  extending  the 
term  through  January  31,  2001.  All  other 
terms  and  provisions  remain  unchanged 
and  in  full  force  and  effect. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vrith  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  hittp://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-857  Filed  1-10-01;  8:45  ami 

BNJJNO  COOE  Cn7-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Not.  MG00-6-002, 003  and  004, 
EC99-81-003  and  004,  MTOO-17-000] 

Dominion  Resources,  Irtc.  and 
Dominion  Transmission  Inc.  (Formerty 
CNG  Transmission  Inc.);  Notice  of 
Meeting 

January  5,  2001. 

llus  is  to  inform  all  parties  in  the 
proceedings  that  on  January  12,  2001, 
Dominion  senior  officials  will  meet  with 
staff  to  discuss  compliance  with  the 
Commission's  orders  in  these  dockets. 
The  meeting  will  be  held  at  1  p.m.  in 
Room  3M-1  at  the  Federal  Energy 
Regtdatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426.  All 
interested  parties  are  permitted  to 
attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-867  Filed  1-10-01;  8:45  ami 

BILUNO  COOE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-655-002] 

Dominion  Transmission,  inc.;  Notice  of 
Compiiance  Filing 

January  5,  2001. 

Take  notice  that  on  January  2,  2001, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  tariff  sheet,  with  an 
effective  date  of  September  23,  2000. 
Substitute  Original  Sheet  No.  1092. 

DTI  states  that  the  filing  is  made  as  a 
compliance  filing  pursuant  to  the 
Commission's  December  15,  2000  order 
in  the  captioned  proceedings.  93  FERC 
1161,284  (2000).  As  directed  by  the 
Commission,  DTI  has  stated  in  its  tariff 
that  information  regarding  its  shared 
personnel  and  facilities  is  available  on 
its  website.  In  addition,  DTI  included  a 
ministerial  change,  updating  phone 
numbers  in  a  related  complaint 
procedures  tariff  provision.  DTI 
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proposes  an  effective  date  of  September 
23,  2000.  for  the  filed  tariff  sheet  to 
coincide  with  the  effective  date  of  the 
remainder  of  its  original  Third  Revised 
Volume  No.  1. 

DTI  states  that  copies  of  its  filing  have 
been  served  upon  EITI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi  /doorbell. htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-850  Filed  1-10-01;  8:45  am] 

MLUNG  CODE  CnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-018] 

Dominion  Transmission,  Inc.;  Notice  of 
HIing 

January  5.  2001. 

Take  notice  that  on  December  29, 
2000,  Dominion  Transmission,  Inc. 
(DTI)  submitted  tariff  sheets  disclosing 
recently  negotiated  rate  transactions. 
The  tariff  sheets  relate  to  future 
negotiated  rate  transactions  between 
DTI  and  "Poor  Operators."  DTI  and  the 
Pool  Operators  will  enter  into  Service 
Agreements  under  DTI's  Rate  Schedule 
IT,  to  become  effective  January  1,  2001. 
Under  these  agreements,  DTI  has  agreed 
to  provide  certain  interruptible 
transportation  service  for  the  Pool 
Operators,  for  delivery  at  Dominion's 
Appalachian  Aggregation  Points. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 


served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conunents  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-858  Filed  1-10-01;  8:45  am) 

aiUMG  CODE  S717-01-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docitet  No.  GT01-fr-000] 

Koch  Gateway  Pipeline  Company  and 
Gulf  South  Pipeline  Company,  LP; 
Notice  of  Tariff  Filing 

January  5,  2001. 

Take  notice  that  on  December  22, 
2000,  Koch  Gateway  Pipeline  Company 
and  Gulf  South  Pipeline  Company,  LP 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Sixth  Revised  Voliune  No.  1 
to  reflect  a  corporate  name  change  to 
become  effective  December  31,  2000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-864  Filed  1-10-01;  8:45  am] 

BIUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-^322-004] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Tariff  Filing 

Januarys,  2001. 

Take  notice  that  on  December  29, 
2000,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  with  the  effective  date  as  shown 
on  Appendix  A. 

On  September  26,  2000,  Northern 
Border  filed  a  Stipulation  and 
Agreement  (Stipulation)  in  Northern 
Border's  rate  case  proceeding  at  Docket 
No.  RP99-322-000,  et  al.  In  an  order 
dated  December  13,  2000  (93  FERC 
1 61,261),  the  Commission  approved  the 
Stipulation.  As  provided  for  in  Article 
VUI.A.  of  the  Stipulation,  Northern 
Border  is  fiUng  compliance  tariff  sheets 
that  are  necessary  after  the  issuance  of 
the  Commission's  Order  approving  the 
Stipulation  to  conform  the  tariff 
revisions  shown  in  Appendix  C  of  the 
Stipulation  with  tariff  revisions  that 
were  approved  by  the  Commission  in 
order  separate  proceedings  that  took 
place  after  the  submission  of  the 
Stipulation,  and  to  reflect  the 
appropriate  revision  numbers  and 
effective  dates  for  the  tariff  sheets 
resulting  from  this  proceeding  into 
Northern  Border's  effective  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Northern  Border  states  that  it  has 
served  a  copy  of  this  filing  upon  all 
parties  of  record  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  first  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  reviewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-652  Filed  l-lO-Ol;  8:45  am) 

HLLMQ  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-024] 

Norttiem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Northern  Natiual  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  January  1,  2001: 

Fourteenth  Revised  Sheet  No.  66 
Fifth  Revised  Sheet  No.  66A 
Second  Revised  Sheet  No.  66B 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  specific 
negotiated  rate  transactions  with  OGE 
Energy  Resources,  Inc.,  Oneok  Energy 
Marketing  and  Trading  Company,  and 
Aquila  Energy  Marketing  Corporation  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines.  In  addition, 
those  negotiated  rates  that  have  expired 
have  been  deleted. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 


its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed*  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  vrUl 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conunents  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere.  fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-860  Filed  1-10-01;  8:45  am] 

BILLING  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-34-002] 

Overthrust  Pipeline  Company;  Notice 
of  Compliance  Filing 

Januarys,  2001. 

Take  notice  that  on  December  7,  2000, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  its  answer  to 
protest. 

Overthrust  states  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (C)  of  the  Commission's 
Order  on  filings  to  establish  Imbalance 
Netting  and  Trading  Pursuant  to  Order 
Nos.  587-G  and  587-L  issued  November 
9,  2000,  in  Docket  Nos.  RM96-1-014,  et 
al.,  which  directed  Overthrust  to  file  an 
answer  to  the  joint  protest  of  protestors 
in  Docket  No.  RPOl-34-000. 

Overthrust  states  that  a  copy  of  this 
answer  has  been  served  upon  each 
person  designated  of  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  by  January  12,  2001.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-848  Filed  1-10-01;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-065] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed  changes 
in  FERC  Gas  Tariff 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  January  1,  2001: 

Original  Sheet  No.  8M 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  addition  of  a  new 
negotiated  rate  contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  pablic 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onlme/ 
rims.btm  (call  202-20»-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
iieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere. fed.  us/efi/doorbeU.htm. 

David  P.  Boergen, 

Secretary. 

[FR  DcK.  01-661  Filed  1-10-01;  8:45  ami 

MLLMQ  COM  (Tir-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

[Docket  No.  RP96-20(M)64] 

Reliant  Energy  Gaa  Tranamlaalon 
Company;  Notice  of  Propoaed 
Chaitgea  in  FERC  Gaa  Tariff 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  efiisctive  January  1 ,  2001 : 

Fifth  Revised  Sheet  No.  8L 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  addition  of  one 
new  negotiated  rate  contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  Filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  Sec,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-862  Filed  1-10-01;  6:45  am] 

BILUNQ  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP01-199-000] 

Sea  Roi9in  PIplellne  Company;  Notice 
of  Fiowthrough  Crediting  Report 

January  S,  2001. 

Take  notice  that  on  December  21, 
2000,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  submitted  its  Annual 
Flowthrough  Crediting  Mechanism 
Filing.  Sea  Robin  states  that  this  filing 
was  made  pursuant  to  section  27  of  the 
General  Terms  and  Conditions  of  Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  certain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  between  its  gas  emd 
liquefiables  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  scheduling  penalties  during 
the  12  month  period  ending  October  31, 
2000. 

Sea  Robin  reports  that  it  paid 
$373,679.45  in  excess  of  amounts 
received  from  shippers.  In  accordance 
with  section  27.1,  the  excess  amount 
paid  by  Sea  Robin  will  be  carried 
forward  and  offset  against  any 
accumulated  amounts  during  the 
subsequent  twelve-month  period. 

Sea  Robin  further  states  that  a  copy  of 
this  filing  is  available  for  public 
inspection  during  regular  business 
hours  at  Sea  Robin's  office  at  5444 
Westheimer  Road,  Houston,  Texas 
77056-5306.  In  addition,  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  the  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 


be  viewed  on  the  web  at  http:// 
www.fed.us/online/rims.htm  (call  202- 
208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-847  Filed  1-10-01;  8:45  am) 

HLUNQ  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Nos.  RP9fr-312-037  and  GT01-5- 
001] 

Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Compliance  Filing 

January  5.  2001. 

Take  notice  that  on  December  19, 
2000,  Tennessee  Gas  Pipeline  Company 
("Tennessee"),  P.O.  Box  2511,  Houston, 
Texas  77252.  tendered  for  fihng  (1) 
Substitute  Original  Sheet  No.  30G  and 
First  Revised  Sheet  No.  413A  for 
inclusion  in  Tennessee's  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  and 
(2)  a  copy  of  a  July  31 ,  2000  Gas 
Transportation  Agreement  between 
Tennessee  and  Milford  Power  Company 
(the  "Milford  Agreement"). 

Tennessee  states  that  the  Milford 
Agreement  and  First  Revised  Sheet  No. 
41 3A  are  being  filed  in  compliance  with 
the  Commission's  December  13,  2000 
letter  order  ("December  13  Order")  in 
the  above-referenced  proceeding.  La  that 
regard,  in  its  December  13  Order,  the 
Commission  found  the  Milford 
Agreement  to  be  a  non-conforming 
service  agreement.  In  addition, 
Tennessee  has  revised  Original  Tariff 
Sheet  No.  30G  to  indicate  that  the 
Milford  Agreement  deviates  in  a 
material  respect  irom  Teimessee's  pro 
forma  Rate  Schedule  FT-A  Gas 
Transportation  Agreement  Tennessee 
requests  that  the  Commission  approve 
the  Milford  Agreement  and  First 
Revised  Sheet  No.  41 3 A  affective 
January  18,  2001  and  Substitute  Original 
Sheet  No.  30G  effective  December  i5, 
2000. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy^Regulatory  Commission, 
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888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-859  Filed  1-10-01;  8:45  amj 

BILUNG  COOE  6717-01-M 


DEPARTMEIfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-255-020] 

TranaCoiorado  Gas  Transmission 
Company;  Notice  of  Tariff  Rling 

January  5.  2001. 

Take  notice  that  on  January  3,  2001, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Voliune  No.  1 ,  Twentieth 
Revised  Sheet  No.  21  and  Sixteenth 
Revised  Sheet  No.  22,  with  an  effective 
date  of  January  3,  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-O0O, 
to  be  effective  January  3,  2001. 

TransColorado  states  that  the 
tendered  tariff  sheets  revised 
TransColorado's  Tariff  to  reflect  the 
negotiated-rate  contract  with  Enserco 
Energy,  Inc. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202^208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-854  Filed  1-10-01:  8:45  ami 

BILLING  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-018] 

TransColorado  Gas  Tranamission 
Company;  Notice  of  Tariff  Filing 

January  5,  2001. 

Take  notice  that  on  December  28, 
2000.  pursuant  to  18  CFR  154.7  and 
154.203,  and  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000. 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  and  acceptance,  to  be  effective 
January  1.  2001.  Eighteenth  Revised 
Sheet  No.  21  and  Fourteenth  Revised 
Sheet  No.  22  to  Original  Volimie  No.  1 
of  its  FERC  Gas  Tariff. 

The  tendered  tariff  sheets  revised 
TransColorado's  Tariff  to  reflect  the 
amended  negotiated-rate  contract  with 
Retex.  Inc.  as  well  as  the  deletion  of 
expired  contracts.  TransColorado 
requested  waiver  of  18  CFR  154.207  so 
that  the  tendered  tariff  sheets  may 
become  effective  January  1.  2001. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 


and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regidations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere  fed. us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-855  Filed  1-10-01;  8:45  am) 

BILLING  COOE  STir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-019] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

January  5.  2001. 

Take  notice  that  on  January  2.  2001, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1 ,  Nineteenth 
Revised  Sheet  No.  21  and  Fifteenth 
Revised  Sheet  No.  22,  to  become 
effective  January  2.  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997.  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  revised 
TransColorado's  Tariff  to  reflect  the 
negotiated-rate  contract  with  Texaco 
Natural  Gas  Inc. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
TransColorado's  customers,  the 
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Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  OOOOhttp://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may  . 
be  filed  electronically  via  the  internet  in 
Ueu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/ efi/ doorbell. htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-856  Filed  1-10-01;  8:45  am) 

BILUNQ  C006  STIT-OI-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory        X;^ 
Commission 

[Docket  Ho.  TM99-6-29-004] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Hiing 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  the  calculation  of  the  appropriate 
refund  amount  with  interest  and  the 
supporting  workpapers  in  Docket  No. 
TM99-6-29-001.  Transco  also  tendered 
for  filing  pro  forma  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  reflecting  revised  fuel  retention 
percentages  for  the  annual  period 
commencing  April  1,  2000.  The 
proposed  effective  date  of  such  tariff 
sheets  is  April  1,  2000. 

Transco  states  that  the  instant  filing  is 
submitted  in  compliance  with  the 
Commission's  Notice  of  Extension  of 
Time  issued  November  30,  2000  in 
Docket  No.  TM99-6-29-001.  In  that 


notice,  the  Conunission  granted  Transco 
an  extension  of  time  to  file  its  refund 
calculation  and  justification  of  the 
appropriate  refunds  with  interest  as 
specified  by  the  Commission's  October 
30,  2000  "Order  on  Rehearing". 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  12,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/oTdine/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-845  Filed  1-10-01;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-288-008] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Voliune  No. 
1 ,  the  following  tariff  sheets,  proposed 
to  become  effective  on  January  1 ,  2001 . 

Fifth  Revised  Sheet  No.  5B.05 
Fourth  Revised  Sheet  No.  58.07 

Transwestem  states  that  the  above 
sheets  are  being  filed  to  describe  a 
negotiated  rate  agreement  with  Reliant 
Energy  Services,  Inc.  in  accordance  with 
the  Conunission 's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 


Service  Ratemaking  for  Natiual  Gas 
Pipelines. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conunents  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorhelLhtm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-853  Filed  1-10-01;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-595-001] 

Vlldng  Gas  Transmission  Company; 
Notice  of  Compliance  Rilng 

January  5,  2001. 

Take  notice  that  on  January  2,  2001, 
Viking  Gas  Transmission  Company 
(Viking)  filed  a  statement  of  its 
compliance  with  section 
284.12(c)(3)(i){B)  of  the  Conunission's 
regulations,  18  CFR  284.12(c)(3)(i)(B).  in 
accordance  with  the  Commission's 
October  3,  2000  Letter  Order  issued  in 
Docket  Nos.  RM96-1-009  and  RPOO- 
595-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
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filed  on  or  before  January  12,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-849  Filed  1-10-01;  8:45  am] 

BNJJNO  COOE  6717-01-e 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-60-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Request  Under  Bianlcet 
'  Auttiorlzation 

Januarys,  2001. 

Take  notice  that  on  December  28, 
2000,  Williams  Gas  Pipelines  Central, 
Inc.  (Williams),  P.O.  Box  20008, 
Owensboro,  Kentucky  42304,  filed  in 
Docket  No.  CPOl-60-000  a  request 
pursuant  to  sections  157.205  and 
157.211  of  the  Commission's 
Regulations  (18  CFR  157.205  and 
157.211)  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  delivery  point  facilities  for 
service  to  a  residential  end-user  in 
Johnson  Coimty,  Kansas,  under 
Williams'  blanket  certificate  issued  in 
Docket  No.  CP82-4  79-000,  piusuant  to 
section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/htm  (call  202- 
208-2000  for  assistance). 

Williams  requests  authorization  to 
construct  and  operate  delivery  point 
facilities  to  serve  Mr.  Dennis  M. 
Langley,  who  requires  the  gas  for 
residential  heating  and  cooling  use.  It  is 
stated  that  Williams  will  use  the 
facilities  to  transport  up  to  20  Dt 
equivalent  of  nattiral  gas  per  day  on  a 
firm  basis  for  a  10-year  term,  pursuant 
to  section  284.223  of  the  Commission's 
regulations.  It  is  stated  further  that  Mr. 


Langley  may  also  receive  additional 
volumes  on  an  interruptible  basis. 
Williams  estimates  the  cost  of  the 
facilities  at  $25,664  and  states  that  it 
would  be  reimbursed  for  the  cost  by  Mr. 
Langley.  It  is  explained  that  Mr. 
Langley's  nattiral  gas  requirements  are 
ciurently  being  supplied  by  Kansas  Gas 
Service,  Inc.,  a  local  distribution 
company  that  is  an  existing  customer  of 
Williams.  It  is  asserted  that  Williams 
has  sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers  and  that  Williams'  tariff  does 
not  prohibit  the  addition  of  delivery 
point  facilities.  It  is  further  asserted  that 
the  proposal  will  have  nonsignificant 
impact  on  Williams'  peak  day  and 
annual  deliveries. 

Any  questions  regarding  the 
application  may  be  directed  to  David  N. 
Roberts,  Manager  of  Certificates  and 
Tariffs,  at  (270)  688-6712,  Williams  Gas 
Pipelines  Central,  Inc.,  P.O.  Box  20008, 
Owensboro,  Kentucky  42304. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  Comments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  at  http://ferc.fed.us/efi/ 
doorbell.htm.  If  no  protest  is  file  within 
the  time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  M  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-865  Filed  1-10-01;  8:45  am] 

BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-204-000] 

Wiliiston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Rling 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Wiliiston  Basin  Interstate  Pipeline 
Company  (Wiliiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  the  following 
revised  tariff  sheets,  to  become  effective 
Febmary  1,  2001: 

Second  Revised  Volume  No.  1 

Fortieth  Revised  Sheet  No.  15 
Twenty-first  Revised  Sheet  No.  15A 
Forty-second  Revised  Sheet  No.  16 
Twenty-first  Revised  Sheet  No.  16A 
Thirty-ninth  Revised  Sheet  No.  18 
Twenty-first  Revised  Sheet  No.  18A 
Twenty-first  Revised  Sheet  No.  19 
Twenty-first  Revised  Sheet  No.  20 
Thirty-fifth  Revised  Sheet  No.  21 

Original  Volume  No.  2 

Eight-fourth  Revised  Sheet  No.  IIB 

Wiliiston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Wiliiston  Basin's  Fuel 
Reimbursement  Adjustment  Provision 
contained  in  section  38  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Voliune  No.  1 . 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/orUine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  pai>er.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instructions  on 
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the  Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-846  Filed  1-10-01;  8:45  am) 

aauNO  CODE  stit-oi-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-424-001,  at  at.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  4,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Company 

(DocJcet  No.  EROl-424-OOll 

Take  notice  that  on  December  26, 
2000,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  a  filing  to  pass- 
through  certain  charges  in  conformance 
with  the  California  Independent  System 
Operator  Corporation's  December  15, 
2000  informational  filing  in  FERC 
Docket  No.  EROl-313-001. 

PG&E  requests  an  effective  date  of 
January  1,  2001.  or  the  date  the 
Commission  makes  effective  ISO  rates 
included  in  the  ISO's  informational 
filing  of  December  15,  2000. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  all  affected  customers  and 
the  official  service  list  in  FERC  Docket 
No.  EROl-424-000. 

Comment  date:  January  17.  2001,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

2.  Constellation  Energy  Group,  Inc., 
Constellation  Enterprises,  Inc.  (On 
Behalf  of  Themselves  and  Their  Public 
Utility  Subsidiaries),  Constellation 
Power  Source,  LLC,  Constellation 
Power  Source  Generation,  LLC,  and 
Calvert  CUA  Nuclear  Power  Plant.  LLC 

[Docket  Nos.  EC01-50-000  and  EROl-824- 
000] 

Take  notice  that  on  December  28, 
2000,  Constellation  Energy  Group,  Inc. 
(CEG)  and  Constellation  Enterprises, 
Inc.,  on  behalf  of  themselves  and  their 
pubUc  utility  subsidiaries,  (joindy  the 
Applicants)  submitted  for  filing, 
pursuant  to  Section  203  of  the  Federal 
Power  Act  (FPA)  and  Part  33  of  the 
Commission's  regulations,  an 
Application  for  authorization  to  transfer 
certain  jiuisdictional  transmission 
facilities  as  part  of  transactions 
involving  an  intra  corporate 


realignment,  piuxihase  by  an  affiliate  of 
The  Goldmcin  Sachs  Group,  Inc.  of  an 
indirect  ownership  interest  in  certain 
jiuisdictional  public  utihties  to  be 
owned  by  a  to-be-formed  entity,  and  the 
distribution  by  CEG  of  its  shares  in  the 
new  entity  to  the  public  shareholders  of 
CEG.  In  addition,  pursuant  to  Section 
205  of  the  FPA  and  18  CFR  35.16. 
Constellation  Power  Source,  LLC, 
Constellation  Power  Source  Generation, 
LLC  and  Calvert  Cliffs  Nuclear  Power 
Plant,  LLC  have  filed  notices  of 
succession  with  the  Commission. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Xcel  Energy  Services  Inc. 

[Docket  No.  EC01-51-000] 

Take  notice  that  on  December  29, 
2000,  Xcel  Energy  Services  Inc.  (Xcel 
Services)  submitted  an  application 
piu^uant  to  section  203  of  the  Federal 
Power  Act  and  Part  33  of  the  regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  to  effect 
certain  transactions  incident  to  the 
transfer  by  Southwestern  Public  Service 
Company  (SPS)  of  certain  jurisdictional 
facilities.  Xcel  Services  submitted  the 
application  on  behalf  of  SPS  and  the 
affiliates  of  SPS  that  will  be  formed  to 
effect  the  transfer  of  jurisdictional 
facilities  that  is  the  subject  of  the 
application.  Xcel  Services  states  that  the 
transfer  of  jiuisdictional  facilities  is 
necessary  to  separate  the  corporate 
ownership  of  SPS'  generation  and 
power  marketing  business  from  the 
corporate  ownership  of  SPS' 
transmission  and  distribution  business 
as  required  by  retail  choice  laws  in  the 
states  of  Texas  and  New  Mexico. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Mountain  View  Power  Partners,  LLC 

[Docket  No.  EGOl-93-000] 

Take  notice  that  on  December  29, 
2000,  Mountain  View  Power  Partners, 
LLC  (Mountain  View),  whose  sole 
member  is  currentiy  Sea  West 
WindPower,  Inc.,  located  at  1455  Frazee 
Road,  San  Diego,  California,  92108,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Mountain  View  will  construct,  own  or 
lease  and  operate  a  wind-powered 
generating  facility  of  approximately  44.4 
MW  capacity  in  the  San  Gorgonio  Pass 
of  Riverside  County,  California,  near  the 
City  of  Palm  Springs.  The  proposed 
wind  power  plant  is  expected  to  deliver 


test  power  to  the  grid  no  later  than 
February  15,  2001  and  to  commence 
commercial  operations  by  May  1,  2001. 

Comment  date:  January  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Disropi,  S.A. 

[Docket  No.  EGOl-94-OOOl 

Take  notice  that  on  December  29, 
2000  Disropi,  S.A.,  a  corporation 
(sociedad  anonima)  organized  under  the 
laws  of  Costa  Rica  (Applicant)l,  with  its 
principal  place  of  business  at  c/o 
Energia  Global  de  Costa  Rica  S.A., 
Parque  Empresa  Forum,  Piso  1,  Edificio 
B,  Condominio  No.  1,  Santa  Ana,  Costa 
Rica,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  operates  an  approximately 
20  megawatt  (net),  wind  powered 
electric  power  production  facility 
located  in  north  central  Costa  Rica. 

Comment  date:  January  25,  2001,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  FirstEnergy  Generation  Corp. 

[Docket  No.  EGOl-95-OOOl 

Take  notice  that  on  December  29, 
2000,  FirstEnergy  Generation  Corp. 
submitted  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  32 
of  the  PubUc  Utility  Holding  Company 
Act  of  1935  and  Part  365  of  the 
Commission's  regulations. 

The  applicant  states  that  it  is  a 
wholly-owned  subsidiary  of  FirstEnergy 
Services  Corp.,  and  that  it  was  created 
to  implement  a  state-mandated 
restructuring  plan  that  requires  the 
corporate  separation  of  FirstEnergy 
Corp.'s  competitive  generation  activities 
from  its  transmission  and  distribution 
activities.  The  applicant  states  further 
that  it  will  operate  the  facilities 
identified  in  the  filing  for  the  purposes 
of  producing  and  selling  power  at 
wholesale. 

Comment  date:  January  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  coi^sideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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7.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ES01-14-000] 

Take  notice  that  on  December  22, 
2000,  Wolverine  Power  Supply 
Cooperative,  Inc.  (Wolverine)  submitted 
an  application  seeking  authorization  to 
execute  a  guarantee  of  debt  in  an 
amount  not  to  exceed  $500,000  incurred 
by  Wolverine  Power  Marketing 
Cooperative,  Inc.,  a  distribution 
cooperative  member  of  Wolverine. 

Wolverine  also  seeks  a  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc.,  On  behalf  of 
the  Entergy  Operating  Companies: 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc. 

[Docket  No.  RTOl-75-OOll 

Take  notice  that  on  December  29, 
2000,  Entergy  Services,  Inc.,  on  behalf  of 
the  Entergy  Operating  Companies, 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (collectively  Entergy), 
filed  <in -Application  for  approval  of 
Transco's  rate  structure  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Order  No.  2000. 

Entergy  will  create  Transco,  an 
independent,  incentive-driven 
transmission  company  to  operate  under 
the  oversight,  and  within  the  umbrella, 
of  the  Southwest  Power  Pool  Regional 
Transmission  Organization.  Entergy  also 
submitted  for  filing  a  Transmission  Cost 
Transition  Agreement,  an  Open  Access 
Distribution  Service  Tariff  and  a  Notice 
of  Cancellation  for  the  MSS-2  service 
schedule  of  the  Entergy  System 
Agreement. 

Comment  date:  January  29,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER01-783-000] 

Take  notice  that  on  December  26, 
2000,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  changes  in 
rates  for  the  Transmission  Revenue 
Balancing  Account  Adjustment 
(TRBAA)  rate  set  forth  in  its 
Transmission  Owner  Tariff  (TO  Tariff) 
and  for  the  Rehability  Services  (RS) 
rates  set  forth  in  both  its  TO  Tariff  and 
its  Reliability  Services  Tariff  (RS  Tariff) 
(certain  customers'  RS  rates  are  in  the 
TO  Tariff  while  other  customers'  RS 


rates  are  in  the  separate  RS  Tariff).  The 
TO  Tariff  TRBAA  rate  is  proposed  to  be 
a  negative  $0.00157  per  kilowatt-hour,  a 
reduction  fit}m  the  present  rate  of 
negative  $0.00017  per  kilowatt-hour  and 
the  proposed  overall  average  RS  rates 
are  approximately  23%  lower  than  the 
currentiy  effective  rates  for  2000.  These 
changes  in  rates  are  to  become  effective 
January  1,  2001. 

Copies  of  this  filing  have  been  served 
upon  the  CaUfomia  Independent  System 
Operator,  California  Independent 
System  Operator-registered  Scheduling 
Coordinators,  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  the  California  Public 
Utilities  Conunission  and  those  parties 
to  the  official  service  lists  in  FERC 
Docket  Nos.  ER99-4323-000  and  EROl- 
66-000. 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E    - 
at  the  end  of  this  notice. 

10.  Avista  Corp. 

[Docket  No.  EROl-784-000] 

Take  notice  that  on  November  26, 
2000,  Avista  Corp.  (AVA),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  executed 
Service  Agreements  for  Short-Term 
Firm  and  Non-Firm  Point-To-Point 
Transmission  Service  imder  AVA's 
Open  Access  Transmission  Tariff — 
FERC  Electric  Tariff,  Volume  No.  8  with 
El  Paso  Merchant  Energy,  L.  P. 

AVA  requests  the  Service  Agreements 
be  given  a  respective  effective  date  of 
December  19.  2000. 

Comment  date:  January  1 7,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-785-000] 

Take  notice  that  on  December  26, 
2000,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Network  Service 
Agreement,  Network  Operating 
Agreement,  and  Specifications  for 
Network  Integration  Service  under 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT)  entered  into  between 
Cinergy  and  The  Village  of  Blanchester. 

An  application  for  Network 
Integration  Service  for  The  Village  of 
Blanchester,  Ohio  has  been  included  as 
an  Exhibit  to  the  Service  Agreement 
imder  OATT. 

Copies  of  the  filing  were  served  upon 
The  Village  of  Blanchester,  Ohio. 

Com/ne/if  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Florida  Power  Corporation 

[Docket  No.  EROl-786-OOOl 

Take  notice  that  on  December  26, 
2000,  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  an 
executed  Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Vandolah  Power  Company,  L.L.C., 
(Vandolah).  The  Interconnection 
Agreement  was  filed  as  a  service 
agreement  under  Florida  Power's  open 
access  transmission  tariff  (OATT),  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
6.  The  Interconnection  Agreements  set 
forth  the  terms  and  conditions 
governing  the  interconnection  between 
Vandolah's  yet-to-be  constructed 
generating  facility  and  the  Company's 
transmission  system,  including  the 
Company's  construction  of  required 
intercoimection  fecilities. 

Florida  Power  requests  a  November 
26,  2000  effective  date. 

Copies  of  the  fifing  were  served  upon 
the  EI  Paso  Merchant  Energy  Company 
(Vandolah's  partner  in  this  generating 
facility  project)  and  the  Florida  Public 
Service  Commission. 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Pool 

(Docket  No.  ER01-787-OOO] 

Take  notice  that  on  December  26. 
2000,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
tendered  for  filing  and  acceptance 
materials  to  permit  NEPOOL  to  expand 
its  membership  to  include  Calpine 
Energy  Services,  L.P.  (CES)  and  to 
terminate  the  membership  of  Calpine 
Power  Services  Company  (CPS). 

NEPOOL  requests  a  November  1, 
2000,  effective  date  for  the 
commencement  of  CES  participation  in 
and  CPS  termination  from  NEPOOL. 

The  Participants  Committee  states 
that  copies  of  these  materials  Were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  AES  Medina  Valley  Cogen,  L.L.C 

[Docket  No.  EROl-788-OOOl 

Take  notice  that  on  December  26, 
2000,  AES  Medina  Valley  Cogen,  LL.C. 
(Medina),  Mossville.  Illinois,  tendered 
for  filing  with  the  Commission  of  a 
Service  Agreement  with  Central  Illinois 
Light  Company  to  make  energy  sales 
pursuant  to  the  terms  of  a  Tolling 
Agreement. 
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Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  17,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROl-789-000] 

Take  notice  that  on  December  26, 

2000,  PJM  Interconnection,  L.L.C.  (PJM), 
on  behalf  of  the  PJM  Reliability 
Committee,  tendered  for  filing 
amendments  to  Sections  1.56, 10.2,  and 
Schedules  5.2,  and  7,  of  the  Reliability 
Agreement  Among  Load  Serving 
Entities  in  the  PJM  Control  Area  (RAA) 
to  continue  the  current  ALM  credit 
treatment  under  the  RAA  after  the  Pool- 
Wide  Choice  Date  and  until  May  31, 

2001,  and  to  modify  the  definition  of 
"Weighted  Vote"  and  the  cost  sharing 
provisions.  The  entire  RAA  also  is  filed 
in  accordance  with  Order  No.  614. 

Copies  of  this  filing  were  served  upon 
all  parties  to  the  RAA  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Avista  Corp. 

[Docket  No.  ER01-79(M)00] 

Take  notice  that  on  December  26, 
2000,  Avista  Corp.,  (AVA),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  executed 
Service  Agreements  for  Short-Term 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  under  AVA's 
Open  Access  Transmission  Tariff — 
FERC  Electric  Tariff.  Volume  No.  8  with 
El  Paso  Merchant  Energy,  L.P. 

AVA  requests  the  Service  Agreements 
be  given  a  respective  effective  date  of 
December  19,  2000 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Allegheny  Energy  Supply 
Conemaugh,  LLC 

[Docket  No.  EROl-791-OOOl 

Take  notice  that  on  December  26, 
2000,  Allegheny  Energy  Supply 
Conemaugh,  LLC  (Allegheny),  tendered 
for  filing  a  market  rate  tariff  of  general 
applicability  under  which  it  proposes  to 
sell  capacity  and  energy  to  affiliates  and 
non-affiliates  at  market-based  rates,  and 
to  make  such  sales  to  affiliates  with 
franchised  service  areas  at  rates  capped 
by  a  pubhcly  available  regional  index 
price. 

Alle^eny  requests  an  effective  date 
no  later  than  January  1,  2001. 


Comment  date;  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  WPS  Resources  Operating 
Companies 

(Docket  No.  EROl-792-OOOl 

Take  notice  that  on  December  26, 
2000,  WPS  Resources  Operating 
Companies  (WPSR),  tendered  for  filing 
Notice  of  Cancellation  for  two  Long- 
Term  Firm  Point-to-Point  transmission 
service  agreements  under  its  open 
access  transmission  tariff.  First  Revised 
Volume  No.  1  (OATT):  one  with 
Consolidated  Water  Power  Company 
(CWP)  and  one  with  Wisconsin  Public 
Power,  Inc..  (WPPI).  WPSR  seeks  to 
cancel  these  two  service  agreements 
because  luider  Wisconsin's  electricity 
restructuring,  the  American 
Transmission  Company,  LLC  (ATCLLC) 
will  provide  transmission  service  to 
these  customers  effective  January  1. 
2001. 

WPSR  requests  that  these 
cancellations  take  effect  January  1.  2001. 

Copies  of  the  filing  were  served  upon 
CWP,  WPPI,  Manitowoc  Pubhc  Utilities, 
ATCLLC.  the  Michigan  Pubhc  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PacifiCorp 

[Docket  No.  ER01-793-O00] 

Take  notice  that  on  December  26. 
2000,  PacifiCorp  tendered  for  filing  a 
Notice  of  Termination  with  the  Federal 
Energy  Regulatory  Commission  with 
respect  to  the  Power  Sales  Agreement 
between  PacifiCorp  and  Cheyenne 
Light,  Fuel  and  Power  Company  dated 
Jime  21, 1995  (Agreement). 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  December  31,  2000  be 
assigned  to  the  Notice  of  Termination 
consistent  with  the  termination  date  set 
forth  in  the  Agreement. 

Copies  of  tms  filing  were  suppUed  to 
Cheyenne  and  the  Wyoming  Public 
Service  Commission. 

Comment  date:  January  17.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duke  Electric  Transmission,  a 
division  Of  Duke  Energy  Corporation 

[Docket  No.  EKOl-794-OOOl 

Take  notice  that  on  December  27, 
2000,  Duke  Electric  Transmission  (Duke 
ET),  a  division  of  Duke  Energy 
Corporation  tendered  for  filing  an 
amendment  to  its  open  access 
transmission  tariff,  implementing 
interconnection  procedures. 


Duke  requests  that  the  proposed 
amendment  be  permitted  to  become 
effective  on  December  27,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utihties  Commission  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  American  Transmission  Company 

[Docket  No.  EROl-795-000] 

Take  notice  that  on  December  27, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Distribution-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Edison  Sault  Electric 
Company. 

ATCLLC  requests  an  effective  date  of 
January  1.  2001. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Potomac  Electric  Power  Company 

[Docket  No.  EROl-796-000] 

Take  notice  that  on  December  27, 
2000,  Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  an 
executed  Interconnection  Agreement 
(Gude  Facility),  dated  as  of  December 

22.  2000,  between  Pepco  and  Pacific 
Energy  Operating  Group,  L.P. 

Comment  date:  January  18,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PacifiCorp 

[Docket  No.  EROl-797-000] 

Take  notice  that  on  December  27, 
2000,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Conunission's  Rules  and  Regulations,  an 
unexecuted  service  agreement  imder  its 
market-based  tariff,  PacifiCorp  FERC 
Electric  Tariff,  Third  Revised  Volume 
No.  12. 

PacifiCorp  has  requested  an  effective 
date  of  January  1,  2001. 

Copies  of  this  filing  were  supplied  to 
the  Wyoming  PubUc  Service 
Commission  and  the  Public  UtiUty 
Commission  of  Oregon. 

Comment  date:  January  18,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PacifiCorp 

[Docket  No.  EROl-798-OOOl 

Take  notice  that  on  December  27. 
2000,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rtiles  and  Regulations, 
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revisions  to  Schedules  4,  7  and  8  as  well 
as  Attachment  7  to  its  open  access 
transmission  tariff,  PacifiCorp 's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  11  (Tariff).  The  revisions  modify  the 
procedures  used  in  the  handling  of 
energy  imbalances  and  transmission 
losses  under  the  Tariff. 

PacifiCorp  has  requested  an  effective 
date  of  January  1,  2001. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Conunission  of  Oregon. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duke  Energy  Corporation 

(Docket  No.  EROl-799-000] 

Take  notice  that  on  December  27, 
2000,  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  the  Tennessee  Valley  Authority, 
for  Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  November  28,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duke  Energy  Corporation 

[Docket  No.  EROl-800-000] 

Take  notice  that  on  December  27, 
2000,  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Duke  Energy  Trading  and 
Marketing,  L.L.C.  for  Firm  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  November  28,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date;  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-801-OOOl 

Take  notice  that  on  December  27, 
2000,  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
Service  Agreements  imder  its  Wholesale 
Market  Tariff  pursuant  to  which  AEPSC 


may  make  power  sales  to  certain 
affiliates  to  enable  the  companies  to 
make  sales  to  residential,  commercial, 
and  industrial  retail  customers  in  those 
states  that  have  implemented  retail 
access  programs. 

AEPSC  requests  an  effective  date  of 
December  28,  2000. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PECO  Enei<gy  Company 

[Docket  No.  EROl-802-000) 

Take  notice  that  on  December  27, 
2000,  PECO  Energy  Company  (PECO), 
tendered  for  filing  imder  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 
13,  2000  with  Mack  Services  Group 
(MSG)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
December  13,  2000  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Mack  Services 
Group  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PECO  Energy  Company 

[Docket  No.  EROl-803-000] 

Take  notice  that  on  December  27. 
2000,  PECO  Energy  Company  (PECO), 
tendered  for  filing  imder  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 
21,  2000  with  Louisiana  Generating 
LLC.  (LAG)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
December  21,  2000  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Louisiana 
Generating  LLC  and  to  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date;  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  PECO  Energy  Company 

[Docket  No.  EROl-804-000] 

Take  notice  that  on  December  27, 
2000,  PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 
19,  2000  with  Green  Mountain  Energy 
Company  (GMEC)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  an  effective  date  of 
December  19,  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Green  Mountain 
Energy  Company  and  to  the 


Pennsylvania  PubUc  Utility 
Commission. 

Comment  date;  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-805-000) 

Take  notice  that  on  December  27, 
2000,  the  California  Independent 
System  Operator  Corporation,  tendered 
for  filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Sempra 
Energy  Solutions  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  fiUng  has  been 
served  on  Sempra  Energy  Solutions  and 
the  California  Pubhc  UtiUties 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  as  of  December  18, 
2000. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER01-80&-OO0I 

Take  notice  that  on  December  27, 
2000,  the  Cahfomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Meter  Service 
Agreement  for  Scheduling  Coordinators 
between  the  ISO  and  Sempra  Energy 
Solutions  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Sempra  Energy  Solutions  and 
the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  December  18,  2000. 

Comment  date;  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROl-807-000) 

Take  notice  that  on  December  27, 
2000,  Wisconsin  Public  Service 
Corporation  (WPSC)  tendered  a  Notice 
of  Cancellation  of  its  Rate  Schedule 
FERC  No.  57,  the  1995  "Dewey 
Substation — Transmission  Tap  Payment 
Agreement"  with  Wisconsin  Power  and 
Light  Company  (WPL). 

WPSC  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  this  cancellation  can  be  made 
effective  January  1,  2001. 
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Copies  of  the  filing  were  served  upon 
WPL  and  the  state  commissions  of 
Wisconsin  and  Michigan. 

Ckunment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  this  notice. 

34.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROl-808-OOOl 

Take  notice  that  on  December  27, 
2000,  Wisconsin  f*ublic  Service 
Corporation  (WPSC).  tendered  a  Notice 
of  Cancellation  of  its  Rate  Schedule 
FERC  No.  45,  an  agreement  with 
Wisconsin  Power  and  Light  Company 
(WPL)  which  provides  for  WPL  to  pay 
WPSC  for  WPSC's  installation  and 
construction  of  facilities  to  interconnect 
its  Aurora  Street  Substation  with  WPL's 
transmission  lines. 

WPSC  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  this  cancellation  can  be  made 
effective  January  1,  2001. 

Copies  of  the  filing  were  served  upon 
WPL,  American  Transmission 
Company,  L.L.C.  and  the  state 
commissions  of  Wisconsin  and 
Michigan. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  WPS  Resources  Operating 
Companies 

[Docket  No.  ER01-809-000| 

Take  notice  that  on  December  27, 
2000,  WPS  Resources  Operating 
Companies  (WPSR),  tendered  for  filing 
revised  executed  service  agreements 
with  Madison  Gas  &  Electric  Company 
(MGE)  and  Wisconsin  Public  Power, 
Inc.  (WPPI)  for  ancillary  and 
distribution  services  under  WPSR's 
open  access  transmission  tariff,  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
1.  WPSR  also  submits  a  notice  of 
cancellation  of  WPPI's  prior  network 
service  agreement  under  WPSC's 
predecessor  transmission  tariff. 

WPSR  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  these  documents  to  become 
effective  on  January  1 ,  2001 . 

Copies  of  the  filing  were  served  upon 
MGE,  WPPI.  the  Michigan  Public 
Service  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  EROl-810-000] 

Take  notice  that  on  December  27, 
2000,  The  Cincinnati  Gas  &  Electric 


Company  (CG&E),  tendered  for  filing  a 
Notice  of  Cancellation  with  Narrative 
Statement  to  terminate  the  Electric 
Service  Agreement  between  CG&E  and 
The  West  Harrison  Gas  and  Electric 
Company  (West  Harrison). 

CG&E  requests  that  the  termination  be 
effective  as  of  January  1,  2001,  the  date 
of  the  merger  of  West  Harrison  with  PSI 
Energy,  Inc.,  whereupon  West  Harrison 
will  cease  to  exist  as  a  legal  entity. 

Copies  of  the  filing  were  served  upon 
the  affected  customer  and  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  crate;  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Allegheny  Energy  Supply  Company, 
LLC 

[Docket  No.  EROl-811-OOOl 

Take  notice  that  on  December  27, 
2000,  Allegheny  Energy  Supply 
Company,  LLC  (AE  Supply),  tendered 
for  filing  proposed  amendments  to  its 
market  rate  tariff  and  code  of  conduct 
all  as  more  fully  described  in  the 
Application. 

AE  Supply  requests  an  effective  date 
of  December  28,  2000. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Geysers  Power  Company  LLC 

[Docket  No.  ER01-612-O00] 

Take  notice  that  on  December  27, 
2000,  Geysers  Power  Company,  LLC 
(Geysers  Power),  tendered  for  filing  its 
updated  Rate  Schedules  for  the  calendar 
year  2001  for  Reliability  Must-Rim 
services  provided  to  the  California 
Independent  System  Operator 
Corporation  (CAISO)  pursuant  to  the 
Geysers  Main  RMR  Agreement  accepted 
by  the  Commission  in  California  ISO 
Corp.,  et  al,  87  FERC  1  61,250  (1999). 

Copies  of  this  filing  have  been  served 
upon  the  CAISO,  the  California  Public 
Utilities  Commission,  and  Pacific  Gas 
and  Electric  Company. 

Comment  date:  January  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoidd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-844  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-36-000] 

Guardian  Pipeline,  L.L.C.;  Notice  of 
Availability  of  ttie  Final  Environmental 
Impact  Statement  for  the  Proposed 
Guardian  Pipeline  Project 

January  5,  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  final 
environmental  impact  statement  (final 
EIS)  on  natural  gas  pipeline  facilities 
proposed  by  Guardian  Pipeline,  L.L.C. 
(Guardian)  in  the  above-referenced 
docket. 

The  final  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  final  EIS  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives;  route  alternatives;  route 
variations,  and  minor  route  variations. 

The  final  EIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  Illinois  and 
Wisconsin: 

•  141.3  miles  of  36-inch-diameter 
pipeline  extending  from  Joliet,  Illinois 
to  Ixonia,  Wisconsin; 

•  8.5  miles  of  16-inch-diameter  lateral 
pipeline  in  Walworth  and  Waukesha 
Counties,  Wisconsin  (Eagle  Lateral); 

•  Atotalof0.11,24,and  16-inch- 
diameter  pipeline  to  connect  the  project 
to  existing  pipeline  systems  in  Will 
Coimty,  Illinois; 

One  22,225-horsepower  compressor 
station  Qoliet  Compressor  Station)  in 
Will  Coimty,  Illinois; 

•  Seven  new  meter  stations;  and 

•  Associated  pipeline  facilities, 
including  eight  mainline  valves. 
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The  purpose  of  the  Guardian  Pipeline 
•oject  is  to  transport  up  to  750,000 
decatherms  per  day  of  natural  gas  from 
the  Chicago  Hub  to  markets  in  northern 
Illinois  and  Wisconsin. 

Wisconsin  Gas  Company  (WGC)  also 
proposes  to  construct  about  35  miles  of 
30-,  24-,  and  16-inch  diameter  pipeline 
(WGC  Lateral  Line  Project)  extending 
eastward  fi'om  the  northern  terminus  of 
the  Guardian  Pipeline  in  Wisconsin. 
WGC's  Lateral  Line  Project  is  under  the 
jurisdiction  of  the  Public  Service 
Commission  of  Wisconsin  (PSCW). 
Although  these  facilities  are  not  under 
the  jurisdiction  of  the  FERC,  they  are 
analyzed  in  this  final  EIS.  The  PSCW  is 
participating  in  the  EIS  process  as  a 
cooperating  agency,  as  is  the  Wisconsin 
Department  of  Natural  Resources. 

This  final  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  final  EIS  have  been 
mailed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
individuals  who  have  requested  the 
final  EIS,  newspapers,  and  parties  to 
this  proceeding.  In  addition,  a  limited 
nimiber  of  copies  are  available  fitim  the 
Public  Reference  and  Files  Maintenance 
Branch  identified  above. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  208-1008  or  on  the  FERC 
Internet  website  (www.ferc.fed.us)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-868  Filed  1-10-01;  8:45  am] 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  5,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  11351-008. 

c.  Date  Filed:  September  26,  2000,  as 
supplemented  December  7,  2000. 

d.  Applicants:  Debra  Whitehead  and 
William  S.  Woods. 

e.  Name  of  Project:  Old  Columbia 
Dam. 

f.  Location:  On  the  Duck  River  in 
Columbia  County,  Tennessee.  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  William  S. 
Woods,  505  Riverside  Drive,  Columbia, 
TN  38401,  (931)  388-3292. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  31,  2001. 

All  documents  (original  and  eight 
copies)  should  be  fled  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/ doorbell. htm. 

Please  include  Uie  Project  Number 
(11351-008)  on  any  comments  or 
motions  filed. 

k.  Description  of  Transfer:  The 
applicants  seek  Commission  approval  to 
tr^sfer  the  license  for  the  project, 
which  was  the  subject  of  bankruptcy 
proceedings,  to  Mr.  Woods.  Mr.  Woods 
purchased  the  project's  generating 
equipment  at  an  auction  sale. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 


m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  shoidd 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must    ■ 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-863  Filed  1-10-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ti>e  Secretary 

Statement  of  Organization,  Functions 
and  Delegations  of  Auttiority 

Part  A  (Office  of  the  Secretary), 
Chapter  AE  (Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(OASPE),  of  the  Statement  of 
Organization,  Functions  and  Delegation 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (most 
recenUy  amended  at  63  FR  48  on  March 
12,  1998)  is  amended  as  follows: 
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I.  Chapter  AE.  paragraph  C.  "The 
Office  of  Health  Policy,"  delete  in  its 
entirety  and  replace  with  the  following: 

C.  Tbe  Office  of  Health  Policy— The 
Office  of  Health  Policy  is  responsible  for 
policy  development  and  coordination — 
including  policy  and  long-range 
planning;  policy,  economic,  program, 
and  budget  analyses;  review  of 
regulations  and  formulation  of  budget 
and  legislation — and  for  the  conduct 
and  coordination  of  research, 
evaluation,  and  information 
dissemination  on  issues  relating  to 
health  policy.  In  these  matters,  the 
office  works  closely  with  the  Public 
Health  Service  components  and  the 
Health  Care  Financing  Administration. 

1.  The  Division  of  Health  Financing 
Policy  is  responsible  for  functions 
related  to  the  Department's  health 
financing  programs,  primarily  Medicare, 
SCHIP,  and  Medicaid  and  policies 
affecting  health  care  financing  and 
health  care  costs.  Formulate  and  analyze 
alternative  legislative  and  regulatory 
proposals:  conduct  short-term  policy 
analyses  and  evaluations  on  the  efficacy 
of  existing  and  potential  policies  and 
programs  in  terms  of  cost,  effectiveness 
and  other  variables;  and  synthesize 
technical  analyses  performed  outside  of 
the  Government  in  a  manner  that  is 
relevant  to  policy  formulation. 

2.  The  Division  of  PubUc  Health 
Systems  is  responsible  for  functions 
related  to  public  health  programs  and 
policies.  Relevant  topic  areas  include 
disease  control;  health  promotion  and 
disease  prevention;  health  care 
resources  development;  health  care  and 
services  delivery;  alcohol,  drug  abuse 
and  mental  health  services;  as  well  as 
biomedical  research  and  food  and  drug 
safoty,  to  the  extent  these  issues  pertain 
to  the  application  of  public  health 
practices.  Conduct  and  prepare  studies 
on  the  design  and  effectiveness  of  health 
promotion,  disease  prevention,  and 
disease  control  activities  undertaken  by 
both  the  public  and  private  sectors. 
Conduct  policy  research  and  evaluation 
studies  characterizing  the  relationship 
between  the  medical  services  delivery 
system  and  population-based  public 
health  services,  as  well  as  examining  the 
interaction  of  public  health  entities  at 
all  levels  of  govenunent,  to  explore  the 
structiire,  function,  capacity,  and 
practices  of  the  public  health  system. 

3.  The  Division  of  Health  Delivery 
Systems  is  responsible  for  functions 
related  to  health  services,  health 
organizations  and  health  delivery 
systems.  Topics  include  consumer 
issues  such  as  quality  and  consumer 
protections;  private  insurance;  health 
care  organization  and  financial  issues. 
Analyze  trends  in  the  private  health 


care  sector;  prepare  and  conduct  studies 
on  the  interactions  of  the  private  and 
public  health  care  sectors  in  terms  of 
cost  effectiveness,  service  levels  and 
effects  on  consumers;  analyze 
alternative  legislative  and  regulatory 
proposals;  prepare  short-term  policy 
analyses  and  evaluations  of  existing  and 
potential  policies  and  programs, 
particularly  those  that  cut  across  the 
Department's  program  areas.  The 
Division  also  coordinates  work  and 
plays  a  liaison  role  across  the 
Department  and  with  other  Departments 
(including  Treasxuy,  Justice  and  Labor). 

4.  The  Division  of  Health  Policy 
Research  and  Planning  is  responsible  for 
all  functions  related  to  the  development 
of  a  comprehensive  research, 
information,  and  analytical  program  to 
gain  basic  information  in  the  areas  of 
health  services  and  financing  focusing 
on  health  pohcy  issues.  Plan  and 
implement  health  services  and 
financing  research  to  respond  to  OS 
analytic  needs,  including  information 
sharing  and  coordination  across  Federal 
agencies  and  OPDIV's,  and 
collaborations  or  partnerships  with  the 
health  services  research  community.  As 
part  of  this  function  the  Division 
coordinates  closely  with  other  ASPE 
and  OPDIV  offices  on  health  data  and 
health  information  policy  issues.  The 
Division  also  works  closely  with  the 
ASPE  Division  of  Data  Policy  and 
OPDIV  offices  on  the  identification  and 
coordination  of  cross-cutting  health  data 
information  policy  issues,  and  brings 
such  issues  to  the  HHS  Data  Council  for 
consideration  and  resolution.  The 
Division  also  directs,  manages,  and 
conducts  a  cross-cutting  analyses, 
research,  evaluation,  and  legislative  and 
budget  activities  for  health  services  and 
financing  policy  initiatives  focusing  on 
health  policy  issues. 

n.  Chapter  AE,  paragraph  F.  "The 
Office  of  Science  Policy,"  delete  in  its 
entirety  and  replace  with  the  following: 

F.  The  Office  of  Science  Policy— The 
Office  of  Science  Policy  (OSP)  is 
responsible  for  guiding  and 
coordinating  the  development  of  science 
policy  throughout  the  Department.  As 
directed  by  the  Secretary  of  the  ASPE, 
OSP  establishes  and  leads  broadly 
representative,  multi-office  working 
groups  to  develop  policy  initiatives 
related  to  complex  science  and 
technology  issues  that  cut  across  the 
missions  of  several  entities  within  the 
Department.  OSP  generally  leads  these 
working  groups  in  presentations  to  the 
Secretary,  other  senior  DHHS  staff,  to 
members  and/or  staff  of  the  Congress, 
and  to  others  outside  DHHS. 

OSP  is  the  OASPE  lead  on  issues  or 
initiatives  that  are  heavily  science- 


based,  including  public  health  issues 
that  involve  complex  and/or  rapidly 
evolving  science  and  technology.  OSP  is 
responsible  for  guiding  and 
coordinating  the  incorporation  of 
science-policy  considerations  within 
regulatory  proposals,  legislative 
proposals,  Congressional  testimony, 
press  releases,  and  other  public 
documents  describing  major 
Departmental  initiatives.  OSP  provides 
critique  and  advice  regarding  the 
science-policy  content  of  such 
documents,  which  typically  originate 
from  DHHS  Operating  Divisions  or  other 
imits  vkrithin  the  Office  of  the  Secretary. 
In  selected  instances,  OSP  initiates  and 
directs  the  development  of  such 
documents. 

OSP  is  responsible  for  creating  and 
maintaining  effective  commimication 
with  scientific  and  technical 
communities  outside  the  Department 
regarding  science-policy  issues.  This 
includes  Uaison  with  the  Office  of 
Science  and  Technology  Policy, 
Executive  Office  of  the  President.  It  also 
includes  active  participation  in  inter- 
agency science  and  technology  activities 
(such  as  those  sponsored  by  the 
National  Science  and  Technology 
Coimcil)  and  govemment/private-sector 
collaborations  related  to  science  policy 
(such  as  those  sponsored  by  the 
National  Academy  of  Sciences).  These 
duties  also  include  service  as  the 
Secretary's  representative  in  meetings 
with  leaders  of  research  universities, 
scientific  societies,  professional 
associations,  and  industrial 
organizations  involved  in  biomedical, 
behavorial,  or  social-science  research  or 
in  the  delivery  of  health  and  human 
services.  In  all  of  these  areas,  OSP  staff 
coordinate  their  activities  as  appropriate 
with  those  of  other  components  within 
OASPE;  with  other  components  and 
officials  of  the  Office  of  the  Secretary 
(including  the  Assistant  Secretary  for 
health  in  his/her  role  as  the  Secretary's 
senior  advisor  on  pubUc  health  and 
science);  and  with  the  Operating 
Divisions  of  the  Department. 

Dated:  January  4,  2001. 
John  I.  Callahan, 

Assistant  Secretary  for  Management  and 
Budget. 
[FR  Doc.  01-787  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-01-15] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Alaska  Air  Carrier  Operator  and  Pilot 
Survey — NEW — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  mission  of 
the  National  Institute  for  Occupational 
Safety  and  Health  is  to  promote  safety 
and  health  at  work  for  all  people 
through  research  and  prevention. 


There  is  evidence  that  a 
disproportionate  number  of  all  U.S. 
aircraft  crashes  occur  in  Alaska. 
Between  1990-1998  there  were  823 
commuter  and  air  taxi  crashes  in  the 
U.S.,  of  which  229  (28  percent)  were 
fatal,  resulting  in  653  deaths.  Alaska 
accounted  for  304  (37  percent)  of  the 
total  crashes,  49  of  which  were  fatal  (21 
percent  of  the  U.S.  fatal  crashes), 
resulting  in  131  deaths  (20  percent  of  all 
U.S.  deaths)  (NTSB  Aviation  Accident 
Database,  1999).  Aviation  crashes  are 
now  the  leading  cause  of  occupational 
fatalities  in  Alaska. 

To  address  this  compelling 
occupational  issue  in  Alaska,  Congress 
supported  implementation  of  a  federal 
initiative  to  reduce  aviation-related 
injiuies  and  fatalities.  The  initiative  is  a 
three-year  commitment  led  by  a 
partnership  of  four  federal  agencies  who 
share  an  interest  in  promoting  aviation 
safety  and  preventing  aircraft  crashes — 
the  Federal  Aviation  Administration 
(FAA),  the  National  Transportation 
Safety  Board  (NTSB),  National  Weather 
Service  (NWS),  and  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  The  purpose  of  this 
joint  initiative  is  to  reduce  the  niunber 
of  aircraft  crashes  and  deaths,  and 
promote  aviation  safety  within  the  air 
transportation  industry  in  Alaska. 

This  initiative  complements  another 
federal/industry  initiative  to  reduce 
aviation  fatahties — the  Capstone 
Program.  The  Capstone  Program, 
currently  implemented  in  the  Bethel, 
Alaska  area  includes  installation  of 
improved  avionics  in  aircraft  used  in 
FAJl  Part  135  operations,  an  improved 
ground  infi-astructure  for  weather 
information,  data  link  communications 
and  Flight  Information  Services,  and  the 
development  of  new  GIS-based  non- 
precision  instrument  approaches  at 
remote  airports. 

As  part  of  these  initiatives,  air  carrier 
operators  and  pilots  will  be  surveyed  to 
obtain  information  on  what  they 
perceive  are  the  risks  and  hazards 
contributing  to  aircraft  accidents  in 
Alaska,  their  opinions  about  current 
safety  programs,  and  what  they  think 


could  be  done  to  improve  aviation 
safety.  This  information  will  be 
analyzed  to  identify  common  risk 
factors,  compare  them  to  risk  factors 
identified  from  analysis  of  accident 
reports  and  published  literature,  and 
assess  the  effectiveness  of  current  and 
new  potential  safety  interventions. 
These  findings  will  be  useful  to  Alaska's 
air  trsmsportation  industry  for  trend 
information  to  evaluate  interventions. 

To  reduce  the  total  respondent  burden 
and  increase  efficiency  in  data 
collection,  we  are  coordinating  and 
combining  the  information  gathering 
process  for  both  the  joint  initiative  and 
a  safety  study  of  the  Capsjone  initiative 
into  one  effort.  The  joint  initiative  will 
conduct  two  statewide  surveys: 
approximately  400  participants  in  the 
air  carrier  operator  survey  and  500 
participants  in  the  pilot  siuvey.  The 
Capstone  safety  study  will  add 
questions  to  both  surveys  for 
respondents  in  the  implementation  area, 
and  in  addition  will  continue  to  survey 
pilots  using  Capstone  equipment  for  the 
diu-ation  of  that  program  (through  fall 
2002).  Follow  up  surveys  to  assess  the 
effectiveness  of  the  implementation 
measiu^s  would  re-survey 
approximately  half  of  the  original 
statewide  sample:  about  200  air  carrier 
operators  and  250  pilots. 

We  v«ll  use  the  results  of  the  initial 
statewide  surveys  to  (1)  recommend 
ways  to  improve  air  transportation 
safety;  (2)  identify  measures  to  put  the 
recommendations  into  effect;  and  (3) 
guide  the  ongoing  research.  Fallow  up 
surveys  will  assess  the  effectiveness  of 
the  program  and  identify  potential 
improvements.  We  will  use  the  results 
of  the  Capstone  study  surveys  to  assess 
the  effectiveness  of  that  program  and  to 
recommend  improvements.  The 
information  can  be  obtained  only  from 
the  respondents,  as  it  requests 
information  on  skills,  knowledge, 
attitudes,  and  business  practices  for 
which  no  other  source  is  available. 

Based  on  an  average  wage  of  $20.00 
per  hour  for  all  respondents,  the  total 
annual  cost  is  $15,400. 


Survey 


Jia.  Statewide  Operators  

J2a.  Statewide  Pilots  

01.  Additional  questions:  Capstone  area  opera- 
tors   

C2.  Additional  questions:  Capstone  area  Pilots  .... 

C3.  Capstone  pilots  not  Included  in  statewide  sur- 
vey   

J1b.  Post  Implementation:  Operators 


No.  of  respondents 


400 
500 

30 
50 

150 

200 

(sample  from  Jia) 


No.  of  responses/ 
respondent 


Avg.  burden  per 
response 
(in  firs.) 


30«0 
30/60 

15/60 
15/60 

30/60 
30/60 


Total  burden 
(in  hrs.) 


200 

250 

7.5 
12.5 

75 

100 
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Survey 

No.  of  respondents 

^to.  of  responses/ 
respondent 

Avg.  burden  per 
response 

(in  firs.) 

Total  burden 
(in  hrs.) 

J2b.  Post  Imptementatton:  F«itots  

250 
(samptefrom  J1b) 

1 

30/60 

125 

Total                            

770 

Dated:  January  3,  2001. 
Nanqr  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  01-915  Filed  1-10-01;  8:45  am] 

MLUNQ  COM  41«»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Disease  Control  and 
Prevention 

Disease,  DIaabHNy,  and  ln|ury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Prevention 
Education  and  Access  to  Care 
Servlcea  for  Persons  Infected  and 
Affected  by  HIV 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meetine. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Prevention 
Education  and  Access  to  Care  Services 
for  Persons  Infected  and  Afi^ected  by 
HIV,  Progfam  Annoimcement  i01012, 
meeting. 

Times  and  Dates:  9  a.m.-9:30  a.m., 
February  5,  2001  (Open).  9:30  a.m.-4:30 
p.m.,  February  5.  2001  (Closed). 

Place:  National  Center  for  HIV,  STD. 
and  TB  Prevention,  CDC,  8  Corporate 
Square  Blvd.,  Conference  Room  lA,  B, 
and  C,  Atlanta.  Georcia  30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  (6),  Title  5  U.S.C.  and  the 
Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Public  Law  92-463. 

Matters  To  Be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^tun  Announcement 
#01012. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Elizabeth  A.  Wolfe,  Prevention  Support 
Office,  National  Center  for  HIV.  STD. 
and  TB  Prevention.  CDC.  Corporate 
Square  Office  Park,  8  (Dorporate  Square 
Boulevard,  M/S  E07,  Atlanta,  Georgia 
30329.  telephone  404/639-8025. 


The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoiincements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  5,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  CDC. 

(FR  Doc.  01-914  Filed  1-10-01;  8:45  am] 
MLUNQ  COOe  416>-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

[HCFA-2112-N] 

Medicaid  Program;  Infrastructure 
Grant  Program  To  Support  the 
CompeUth/e  Employment  of  People 
WKh  Disabilities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
availability  of  our  funding,  through 
grants,  for  eligible  States  under  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999.  The  grant 
program  is  designed  to  assist  States  in 
developing  infrastructures  to  support 
the  competitive  employment  of  people 
with  disabilities  by  extending  necessary 
Medicaid  coverage  to  these  individuals. 
This  notice  also  contains  pertinent 
information  where  States  may  apply  for 
the  grant  program. 

DATES:  States  should  submit  a  notice  of 
intent  to  apply  for  a  grant  no  later  than 
March  15,  2001. 

Deadline  for  Grant  Submission:  Grant 
applications  must  be  submitted  by  May 
21,  2001  to  be  considered  luider  the 
Fiscal  Year  2002  annual  funding  cycle. 
ADDRESSES:  Standard  application  forms 
and  related  instructions  are  available 
from  and  must  be  formally  submitted  to: 
Marilyn  Lewis-Taylor,  Health  Case 
Financing  Administration,  Office  of 
Internal  Customer  Support,  AGG,  Grants 


Management  Staff.  Mail  Stop  C2-15-21, 
7500  Security  Boulevard.  Baltimore, 
Maryland  21244-1850,  (410)  786-5701, 
Intemet:M/ewisfav/or@/ic/a.gov. 

Please  note:  While  State  agencies  are 
only  required  to  submit  an  original  and 
two  copies,  submission  of  an  original 
and  14  copies  will  greatly  expedite  the 
application  process. 

Website:  You  may  access  up-to-date 
information  about  the  Medicaid 
Infrastructxire  Grants  and  obtain  a 
complete  Grant  Solicitation  at:  http:// 
www.bcfa.gov/medicaid/twwiia/ 
twwiiahp.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  grants  may  be 
directed  to:  Joe  Razes,  TWWEA  Program 
Manager,  Disabled  and  Elderly  Health 
Programs  Group,  Center  for  Medicaid 
and  State  Operations,  Health  Care 
Financing  Administration,  Room  S2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  (410)  786- 
6126.  Intemet:JRazes@hcfa.gov. 

SUPf>LEMENTARY  INFORMATKW:  On  May 
31,  2000,  we  published  a  notice  in  the 
Federal  Register  (65  FR  34715)  to 
annoimce  our  availability  of  funding, 
through  grants,  for  eligible  States  under 
the  Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999.  In  that  notice, 
we  solicited  eligible  States  to  apply  for 
those  grants  to  provide  financial 
assistance  for  the  Competitive 
Employment  of  People  with  Disabilities 
under  the  Medicaid  program.  States  that 
wish  to  apply  for  these  grants  and  desire 
further  detailed  information,  such  as 
application  requirements,  review 
procedures,  an  explanation  of  a  timely 
submission,  and  other  relevant 
information,  should  refer  to  the  above- 
mentioned  Federal  Register  notice  and 
Website  listed. 

Authority:  Section  203  of  the  Ticket  to 
Work  and  Work  Incentive  Improvement  Act 
of  1999,  Public  Law  106-170.  (Catalog  of 
Federal  Domestic  Assistance  Program  No. 
93.779,  Health  Care  Financing  Research, 
Demonstration,  and  Evaluations) 

Dated:  January  5,  2001. 
Robert  A.  Berensoo, 

Acting  Deputy  Administrator,  Health  Care 

Financing  Administration.  % 

[FR  Doc.  01-814  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Validation  of  Questionnaires 
Used  for  Occupational  Exposure 
Assessment  in  Case-Control  Studies: 
Occupational  History  Questionnaire 
With  Foundry  Wortter  and  Textile 
industry  Job  Itoduies 

SUMMARY:  In  compli6mce  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Validation  of  Questioimaires 

sed  for  Occupational  Exposure 
Assessment  in  Case-Control  Studies: 
Occupational  History  Questionnaire 
with  Foundry  Worker  and  Textile 
Industry  Job  Modules. 

Type  of  Information  Collection 
Request:  New. 

Need  and  Use  of  Information 
Collection:  This  study  will  investigate 
the  validity  and  reliability  of  exposure 
assessments  based  on  occupational 
history  questionnaires  supplemented 
with  industry  specific  job  modules  as 
compared  to  exposiu^  assessments 
made  based  on  actual  measurement 
taken  in  the  workplace  environments. 
The  results  will  be  used  to  assess  the 
potential  magnitude  of  exposure 
misclassification  in  case-control  studies 
using  these  types  of  exposure 
assessment  methods. 

Frequency  of  Response:  One  time 
study. 

Affected  Public:  Large  and  small 
factories  in  Shanghai.  China. 

Type  of  Respondents:  Factory 
>vorkers. 

The  annual  burden  is  as  follows: 

Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  per 
iespondent  1. 

Average  Burden  Hours  per 
Iespondent:  0.5  hours. 

Estimated  Total  Annual  Burden 
■lours  Requested:  60. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 


the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  The  acciu^cy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
March  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Joseph  Coble. 
Project  Officer,  National  Cancer 
Institute,  6120  Executive  Blvd,  EPS 
8110,  Rockville.  MD  20892-7240.  or  call 
non-toll  free  number  (301)  435-4702. 
email  your  request  to 
jcoble@mail.riih.gov. 

Dated:  January  3,  2001. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 
[FR  Doc.  01-«01  Filed  1-10-01;  8:45  am] 

BILUNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Identification  and  Development  of 
Chemical  Compounds  That  interact 
With  the  Polo-Box  of  Polo  Kinases,  as 
Potential  Therapeutic  Targets  for  the 
inhibition  of  Cellular  Proliferation 

National  Cancer  Institute  (NCI)  has 
extended  the  deadline  for  submission  of 
written  notices  and  proposals  regarding 
the  CRADA  opportunity  described  in 
the  Federal  Register  Notice  number  213. 
volume  65,  dated  November  2,  2000. 
AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice  of  extension  of 
announcement  of  opportunity  for  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  for  the 


identification  and  development  of 
chemical  compounds  that  interact  with 
the  polo-box  of  polo  kinases,  as 
potential  therapeutic  targets  for  the 
inhibition  of  cellular  proliferation. 

SUMMARY:  Members  of  the  polo 
subfamily  of  protein  kinases  play 
important  roles  in  cell  proliferation,  and 
regulation  of  polo  kinases  may  be 
crucial  in  the  control  of  cell  division. 
The  polo  kinases  contain  a  distinct 
region  of  homology  in  the  C-terminal 
non-catalytic  domain,  termed  the  polo- 
box.  Scientists  from  the  National  Cancer 
Institute  (NCI)  have  demonstrated  that 
over-expression  of  this  non-catalytic  C- 
terminal  domain  in  budding  yeast 
results  in  a  dominant-negative 
inhibition  of  cell  division.  NCI  seeks  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  Collaborator  to  aid 
in  the  identification  and  development  of 
chemical  compounds  that  interact  with 
the  polo-box  of  polo  kinases,  as 
potential  therapeutic  targets  for  the 
inhibition  of  cellular  proliferation. 
DATES:  Interested  parties  should  notify 
this  office  in  writing  of  their  interest  in 
filing  a  formal  proposal  on  or  before 
March  12,  2001.  Potential  CRADA 
Collaborators  will  then  have  imtil  on  or 
before  April  11.  2001  to  submit  a  formal 
proposal.  CRADA  proposals  submitted 
thereafter  may  be  considered  if  a 
suitable  CRADA  Collaborator  has  not 
been  selected. 

ADDRESSES:  Inquiries  and  proposals 
regarding  this  opporiimity  should  be 
addressed  to  Laura  A.  Henmueller, 
Ph.D.,  Technology  Development 
Specialist  (Tel:  301-496-0477,  FAX: 
301-402-2117),  Technology 
Development  and  Commercialization 
Branch.  National  Cancer  Institute.  6120 
Executive  Blvd..  Suite  450.  RockviUe. 
MD  20852.  Inquiries  directed  to 
obtaining  patent  4icense(s)  needed  for 
participation  in  the  CRADA  opportunity 
should  be  addressed  to  Vasant  Gandhi, 
J.D.,  Ph.D.,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
6011  Executive  Blvd.,  Suite  325, 
Rockville,  MD  20852,  (Tel:  301-496- 
7056,  ext.  224,  FAX:  301-402-0220). 
SUPPLEMENTARY  INFORMATION:  A 
Cooperative  Research  and  Development 
Agreement  (CRADA)  is  the  anticipated 
joint  agreement  to  be  entered  into  with 
NCI  pursuant  to  the  Federal  Technology 
Transfer  Act  of  1986  and  Executive 
Order  12591  of  April  10,  1987  as 
amended.  NCI  is  looking  for  a  CRADA 
partner  to  aide  NCI  in  the  identification 
and  development  of  chemical 
compounds  which  act  as  polo-box 
inhibitors.  The  expected  duration  of  the 
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CRADA  would  be  from  one  (1)  to  five 
(5)  years. 

Members  of  the  polo  subfiamily  of 
protein  kinases  appear  to  play  pivotal 
roles  in  cell  division  and  proliferation. 
These  include  mammalian  Plk,  Snk,  and 
Fnk/Prk,  Xenopus  laevis  Plxl, 
Drosophila  melanogaster  polo, 
Schizosaccharomyces  pombe  Plol,  and 
Saccbaromyces  cerevisiae  Cdc5.  The 
polo  subfamily  members  are 
characterized  by  the  presence  of  a 
distinct  region  of  homology  in  the  C- 
terminal  non-catalytic  domain,  termed 
the  polo-box,  which  is  essential  for 
subcellular  localization  and  mitotic 
functions  of  the  polo  kinases. 
Regulation  of  polo  kinases  may  be 
crucial  in  the  control  of  cell  division.  In 
mammalian  cells,  Plk  is  expressed  at 
high  levels  in  mitotically  active  cells 
and  in  tumors  of  various  origins. 
Constitutive  expression  of  Plk  in 
NIH3T3  cells  induces  oncogenic  focus 
formation,  and  these  Plk-transformed 
cells  can  form  tumors  in  nude  mice. 
These  data  suggest  that  Plk  expression 
is  closely  related  to  cellular 
proliferation,  and  that  tmcontrolled  Plk 
expression  may  lead  to  the  development 
of  cancers  in  humans.  Genetic  and 
biochemical  analyses  indicate  that  polo 
kinases  regulate  diverse  cellular  events 
at  various  stages  of  the  M  phase.  In 
addition  to  their  roles  in  spindle 
formation  and  centrosome  maturation, 
polo  kinases  appear  to  regulate 
important  biochemical  steps  at  the  G2/ 
M  transition,  such  as  activation  of  Cdc2 
through  Cdc25C  phosphatase,  DNA 
damage  checkpoint  adaptation,  and 
activation  of  the  anaphase-promoting 
complex  (APC)  in  various  eukaryotic 
systems.  In  addition,  recent  data  suggest 
that  polo  kinases  play  important  roles  in 
cytokinesis. 

In  budding  yeast,  overexpression  of 
the  non-catalytic  C-terminal  domain  of 
either  Plk  or  Cdc5  (plkAN  or  cdcSAN), 
but  not  the  corresponding  polo-box 
mutant,  residts  in  severe  connected  cell 
morphology.  Provision  of  functional 
Cdc5  remedies  this  phenotype, 
indicating  that  over-expression  of 
cdcSAN  or  plkAN  results  in  a  dominant- 
negative  inhibition  of  cell  division  and 
that  an  intact  polo-box  is  reqtiired  for 
this  event.  These  data  raise  an  intriguing 
possibility  that  conditional  expression 
of  the  polo-box  domain  may  selectively 
inhibit  the  mitotic  functions  of  polo 
kinases.  Furthermore,  our  observation 
suggests  that  the  polo-box  peptide  may 
act  as  a  potential  anti-cancer  therapeutic 
agent.  Alternatively,  isolation  of  small 
chemical  compoimds  that  bind  to  the 
polo-box  and  interfere  with  its  function 
may  yield  a  strategy  to  regulate  highly 
proliferative  malignant  cells.  We  have 


developed  two  yeast  strains  that 
conditionally  express  the  polo-box 
domains  of  Plk  (KLY1212)  or  Cdc5 
(KLY1083).  Isolation  of  chemical 
compounds  alleviating  the  dominant- 
negative  cell  division  defect  of  these  • 
strains  may  lead  to  identification  of 
polo-box  inhibitors.  Since  the  polo-box 
is  an  essential  and  unique  domain  for 
polo  kinases,  these  inhibitors  may  likely 
provide  selective  tools  to  control  the 
cell  proliferation  without  interfering 
with  other  protein  kinases. 

The  described  methods  are  the  subject 
of  a  U.S.  provisional  patent  appUcation 
filed  May  23.  2000  by  the  Public  Health 
Service  on  behalf  of  the  Federal 
Govenunent.  Furthermore,  the  initial 
report  and  characterization  of  the 
invention  is  described  in:  Song  S,  and 
Lee  KS.  A  novel  function  of 
Saccharomyces  cerevisiae  CDC5  in 
cytokinesis  (submitted  for  publication). 
Further  reference  to  the  invention  can 
be  foimd  in:  (1)  Song  S,  Grenfell  TZ, 
Garfield  S,  Erikson  RL,  and  Lee  KS. 
(2000).  Essential  function  of  the  polo 
box  of  Cdc5  in  subcellular  localization 
and  induction  of  cytokinetic  structures. 
Mol.  Cell.  Biol.  20,  286-298.  and  (2)  Lee 
KS,  Grenfell  TZ  Yarm,  FR,  and  Erikson 
RL  (1998).  Mutation  of  the  polo-box 
disrupts  locaUzation  and  mitotic 
functions  of  the  mammalian  polo  kinase 
Plk.  Proc.  Natl.  Acad.  Sci.  USA 
95:9301-9306. 

Under  the  present  proposal,  the  goal 
of  the  CRADA  will  involve  the 
following: 

(1)  Identification  and  isolation  of 
chemical  compounds  that  alleviate  the 
dominant-negative  cell  division  defect 
of  yeast  strains  that  conditionally 
express  the  polo-box  domains  of  Plk  or 
Cdc5. 

(2)  Development  of  these  chemical 
compounds  as  tools  to  control  cellidar 
proliferation  without  interfering  with 
other  protein  kinases. 

Party  Contributioiis 

The  role  of  the  NQ  in  the  CRADA 
may  include,  but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  CRADA  Collaborator 
with  information  and  data  relating  to 
polo  kinases. 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Carrying  out  research  which 
validates  and  expands  on  the  role  of  the 
dominant-negative  inhibition  of  cell 
proliferation  found  using  the  intact 
polo-box. 

5.  Publishing  research  results. 


6.  Developing  additional  potential 
applications  related  to  inhibition  of  cell 
proliferation  using  polo-box  inhibitors. 

The  Role  of  the  CRADA  Collaborator 
May  Include,  but  Not  Be  Limited  To: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Providing  technical  and/or 
financial  support  to  facilitate  scientific 
goals  and  for  further  design  of 
applications  of  the  technology  outlined 
in  the  agreement. 

4.  Publishing  research  results. 
Selection  Criteria  for  choosing  the 

CRADA  collaborator  may  include,  but 
not  be  Limited  to: 

1.  A  demonstrated  record  of  success 
in  the  areas  of  isolation,  purification, 
characterization,  and  therapeutic 
development  of  chemical  compounds. 

2.  A  demonstrated  backgroiuid  and 
expertise  in  cancer-related  sciences. 

3.  The  ability  to  collaborate  with  NCI 
on  further  research  and  development  of 
this  technology.  This  ability  will  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

4.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g. 
facilities,  personnel  and  expertise)  and 
to  accomplish  objectives  according  to  an 
appropriate  timetable  to  be  ouUined  in 
the  CRADA  Collaborator's  proposal. 

5.  The  willingness  to  conunit  best 
effort  and  demonstrated  resoiut:es  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

6.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technolc^. 

7.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

8.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

9.  "rhe  agreement  to  be  boimd  by  the 
appropriate  DHHS  regulations  relating 
to  himian  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

10.  The  wilUngness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  future  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  that  is  the  employer  of  the 
inventor,  with  (1)  the  grant  of  a  license 
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for  research  and  other  Government 
purposes  to  the  Government  when  the 
CRADA  Collaborator's  employee  is  the 
sole  inventor,  or  (2)  the  grant  of  an 
option  to  elect  an  exclusive  or 
nonexclusive  license  to  the  CRADA 
Collaborator  when  the  Govenunent 
employee  is  the  sole  inventor. 
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Dated:  December  19,  2000. 
Kathleen  Sybert.    - 

Chief ,  Technology  Development  and 
Commercialization  Branch.  National  Cancer 
Institute,  National  Institutes  of  Health. 
[FR  Doc.  01-813  Filed  1-10-01;  8:45  am] 

BILUNQ  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  February  1-2,  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20037. 

Contact  Person:  Raul  A.  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208. 
MSC  9529,  Bethesda,  MD  20892-9529,  301- 
496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 


Dated:  January  4,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-802  Filed  1-10-01;  8:45  am) 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neuroiogical 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application,  the  disclosure  of  which 
woiUd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  January  9,  2001. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Raul  A.  Saavedra,  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS.  Neuroscience 
Center.  6001  Executive  Blvd..  Suite  3208, 
MSC  9529,  Bethesda.  MD  20892-9529,  301- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  megting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  4,  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FRDoc.  01-803  Filed  1-10-01;  8:45  am] 

BILUNG  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pxu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the'  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Drug  Abuse. 

Date:  February  13-14.  2001. 

Closed:  February  13.  2001. 1  pro  to  5:30 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892. 

Open:  February  14,  2001,  9  am  to  4:30  pm. 

Agenda:  This  portion  of  the  meeting  will 
be  open  to  the  public  for  announcements  and 
reports  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse 
field. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  MD  20892. 

Contact  Person.  Teresa  Levitin.  PhD, 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse.  National 
Institutes  of  Health,  DHHS,  Bethesda.  MD 
20892-9547,  (301)  443-2755. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 


2436 


Fedwal  Register / Vol.  66,  No.  S/Thvirsday.  January  11,  2001 /Notices 


Dated:  January  4,  2001. 
UVame  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-804  Filed  1-10-01;  8:45  am] 
MLUNQ  COM  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly'unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Program  Project  Reviews. 

Date:  Februarv  5-7,  2001. 

Time:  7:00  PM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel  Atlanta- 
Buckhead.  3342  Peachb«e  Road.  NE.  Atlanta. 
GA  30326. 

Contact  Person:  Ethel  B.  Jackson.  DDS, 
Chief,  Scientific  Review  Branch,  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training.  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30.  Research  Triangle  Park. 
NC  27709,  (919)  541-7826. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Rislcs  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  lanuary  4.  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-805  Filed  1-10-01;  8:45  am] 

WUJNQ  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Natlonai  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Coimcil. 

The  meeting  wiU  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  15-16.  2001. 

Open;  February  15,  2001,  10:30  a.m.  to  4:30 
p.m. 

Agenda:  Report  by  the  Acting  Director, 
NINDS;  Report  by  the  Director,  Division  of 
Extramural  Research;  and  other 
administrative  and  program  developments. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Closed:  February  15.  2001,  4:30  p.m.  to 
5:30  p.m. 

Agenda;  To  review  and  evaluate  the 
Division  of  Intramural  Research  Board  of 
Scientific  Counselors'  repKirts. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  room  El/2,  Bethesda,  MD  20892. 

Closed:  February  16,  2001.  8:30  a.m.  to  12 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building. 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Contact  Person:  Constance  W.  Atwell,  PhD. 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive  Blvd., 
Suite  3309.  MSC  9531.  Bethesda,  MD  20892- 
9531.  (301)  496-9248. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 


Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  4,  2001. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-806  Filed  1-10-01;  8:45  am] 

BIUMO  COOe  414<Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institutes  of  Health;  Notice  of 
doeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  13-14,  2001. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington.  DC  20036. 

Contact  Person:  David  I.  Sommers.  PhD., 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institutes  of- 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

January  4,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-807  Filed  1-10-01;  8:45  am] 

BILUNa  COOE  414(Mn-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Cotmcil. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  of  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Date:  February  7-8.  2001. 

Open:  February  7,  2001,  8:30  AM  to  12:00 
PM. 

Agenda:  Present  the  Director's  Report  and 
other  scientific  presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  MD  20892. 

Closed:  February  7,  2001,  2:30  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  MD  2Q892. 

Closed:  February  8,  2001,  9:45  AM  to  10:15 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  MD  20892. 

Open:  February  8.  2001, 10:15  AM  to  12:00 
PM. 

Agenda:  Present  the  Director's  Report  and 
other  scientific  presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  For  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 


Kidney  Diseases.  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  631, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
594-8834,  rh53k©nih.gov 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  1^dviso^y 
Council,  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Dote;  February  7-8.  2001. 

Open:  February  7,  2001, 1:30  PM  to  2:30 
PM. 

Agenda:  Review  of  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A,  Conference 
Room  9A51,  Bethesda,  MD  20892. 

Closed:  February  7,  2001,  2:30  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A.  Conference 
Room  9A51,  Bethesda,  MD  20892. 

Closed:  February  8,  2001,  8:00  AM  to  9:30 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A.  Conference 
Room  9A51,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health.  6707  Democracy  Blvd,  Room  631, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
594-8834,  rh53k@nih.gov 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Endocrine  and  Metabolic  Diseases 
Subcommittee. 

Date:  February  7-8,  2001. 

Open:  Februarv  7,  2001,  1:30  PM  to  2:30 
PM. 

Agenda:  Review  of  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda.  MD  20892. 

Closed:  February  7.  2001,  2:30  PM  to 
adjournment. 

Agenda:  To  review  jmd  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda.  MD  20892. 

Closed:  February  8,  2001.  8:00  AM  to  9:30 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond.  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health.  6707  Democracy  Blvd,  Room  631, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
594-8834,  rh53k©nih.gov 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee. 

Date:  February  7-8,  2001. 


Open:  February  7,  2001, 1:30  PM  to  2:30 
PM. 

Agenda:  Review  of  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  7,  Bethesda,  MD  20892. 

Closed:  February  7,  2001,  2:30  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C.  Conference 
Room  7,  Bethesda,  MD  20892. 

Closed:  February  8,  2001 .  8:00  AM  to  9:30 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  7,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramiu^l  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  631, 
MSC  5452,  Bethesda.  MD  20892-5452,  301- 
594-8834,  rh53k@nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Dial)etes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  4,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-809  Filed  1-10-01:  8:45  am) 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Alcohol  AtHise 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
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discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  woiild 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nojne  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  February  7-8.  2001. 

aosed:  February  7,  2001.  7:00  PM  to  9:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Open:  February  8,  2001 .  8:30  AM  to  3:00 
PM. 

Agenda:  Program  documents. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892. 

Contact  Person:  James  F.  Vaughan, 
Executive  Secretary. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  January  4.  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-810  Filed  1-10-01;  8:45  am] 

MLUNG  COOC  4140-01-M 


DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Instltuta  on  Alcohol  Abuse 
and  AlcohoHsm;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  February  8-9,  2001. 

Time:  February  8.  2001 ,  8  AM  to  6  PM. 

Agenda:  Towvview  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  L.  Tony  Beck,  PhD, 
Scientific  Review  Administrator,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  Institutes  of  Health,  Suite  409.  6000 
Executive  Blvd.  MSC  7003.  Bethesda,  MD 
20892-7003,  301-443-0931, 
lbeck@mail.nihg.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-811  Filed  1-10-01;  8:45  am] 
BUJNQ  COOC  4^¥^-m-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholisni;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group,  Health  Services  Research 
Review  Subcommittee. 

Date:  February  15,  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 


Health.  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003.  301-443-9787, 
etaylor^niaaa.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group,  Clinical  and  Treatment 
Subcommittee. 

Dote:  February  22-23,  2001. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pooks  Hill  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409.  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787. 
etaylor@niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research    - 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-812  Filed  1-10-01;  8:45  am] 

BIUJNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6},  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  8,  2001. 

Time:  1:00  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  9,  2001 

rime;  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel, 
Washington,  DC  20036. 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  9,  2001. 

Time:  10:00  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5104. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Time:  1 :00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contract  Person:  Alexander  D.  Politis,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
1225,  politisa@mail.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  10,  2001. 

Time:  2:tM)  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Betty  Hayden.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4206, 
MSC  7812.  Bethesda,  MD  20892.  (301)  435- 
1223,  haydenb@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  11,  2001. 

Time:  9:30  AM  to  12:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call) 

Contact  Person:  Syed  Quadri,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4144, 
MSC  7804  Bethesda,  MD  20892  (301)  435- 
1211 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Z)ate;  January  11,  2001 

Time:  3:00  PM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892  (301)  435- 
1718 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  January  16,  2001 

Time:  10:30  AM  to  12:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsad@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Chemical  Pathology 
Study  Section 

Date:  January  17-19,  2001 

Time:  8:30  AM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Clarion  Ventura  Beach  Hotel,  2055 
Harbor  Boulevard.  Ventura.  CA  93001 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
3504,  fungv@csr.nih.  gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 


Date:  January  18,  2001 

Time:  3:00  PM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call) 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148,  ' 
MSC  7804,  Bethesda,  MD  20892  (301)  435- 
1718 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  January  20,  2001 

Time:  7:30  AM  to  5:30  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Fairmont  Hotel,  San  Jose  170  South 
Market  Street,  San  Jose,  CA  95111 

Contact  Person:  Eugene  Vigil,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health  6701  Rockledge  Drive.  Room  5144, 
MSC  7840,  Bethesda,  MD  20892  (301)  435- 
1025 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  January  21.  2001 

Time:  7:30  AM  to  1:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Fairmont  Hotel,  San  Jose.  170  South 
Market  Street,  San  Jose.  CA  951 13 

Contact  Person:  Eugene  Vigil,  PhD. 
Scientific  Reivew  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144. 
MSC  7840,  Bethesda,  MD  20892  (301)  435- 
1025 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337.  93.393-93396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  January  2,  2001. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisorx' 
Committee  Policy. 

|FR  Doc.  01-799  Filed  1-10-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HmWi    . 

Centar  for  Scientific  Review;  Notice  of 
Cloaed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Ck)inmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicatioiis,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  (vivacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  3,  2001. 

Time:  12  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Elliot  Postow.  PHD, 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  4160,  MSC  7806.  Bethesda.  MD  20892, 
(301)  43S-0911,  postowe9csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  4.  2001. 

Time:  2  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Joaime  T.  Fujii,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178, 
fujiii@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 


Dated:  January  2.  2001. 
Anna  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  01-800  Filed  1-10-01;  8:45  am) 

BNJJNO  COOe  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Clinical  Center;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors  of  the 
Warren  Grant  Magnuson  Clinical 
Center. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
Cliidcal  Center,  including  consideration 
of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  wotdd  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mune  of  Committee:  The  Board  of 
Scientific  Counselors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

Date:  February  12-13,  2001. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike.  Bethesda.  MD  20892. 

Contact  Person:  David  K.  Henderson,  MD, 
Deputy  Director  for  Clinical  Care,  Office  of 
the  Director,  Clinical  Center,  National 
Institutes  of  Health,  Building  10,  Room 
2C146,  Bethesda,  MD  20892,  301/402-0244. 

Dated:  January  4,  2001. 
UVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-«08  Filed  1-10-01;  8:45  am] 

aiLUNO  COM  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  AND  DEVELOPMENT 

[Doclwt  No.  FR~4561-N-B5] 

Notice  of  Submission  of  Proposed 
Infonnatlon  Coilection  to  0MB; 
Multifamily  Coinsurance  Clainw 
Pacitages,  Section  223(f) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proopsal. 

DATES:  Cbxmnents  Due  Date:  March  12, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0420)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  70a-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPL£MENTARY  INFORMATION:  The 
Department  has  submitted  the  proosal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
fi^uently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
responses,  and  h^urs  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
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an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily 
Coinsurance  Claims  Pacakage,  Section 
223(f). 


OMB  Approval  Number:  2502-0420. 

Form  Numbers:  mJD-27008,  27009B, 
27009D, 27009F. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Mortgagees  submit  Section  223(f) 
Coinsiuance  Claims  when  an  insured 
mortgage  is  defaulted.  HUD  computes 
the  claim  settiement  due  the  mortgage 


frt>m  the  information  collected  on  the 
subject  package. 

Respondings:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  respondents 


Frequency  of  response 


Hours  of  response 


Burden  fKXjrs 


12 


1 


6 


72 


Total  Estimated  Burden  Hours:  72. 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  January  4,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-796  Filed  1-10-01;  8:45  am] 

BILUNO  COOE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-86] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB  Final 
Endorsement  of  Credit  Instrument 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  February 
12,  2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0016)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  &cecutive  Office  Btiilding, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATK)N:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
tide  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequenUy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Final  Endorsement 
of  Credit  Instrument. 

OMB  Approval  Number:  2502-0016. 

Form  Numbers:  HUD-92023. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Request  by  a  mortgagee  for  final 
endorsement  by  HUD  for  Project 
insurance  and  for  disbursement  of  the 
final  advance. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  Reporting. 

Reporting  Burden: 


Numtwr  of  respondents 


Frequency  of  response 


Hours  per  response 


Burden  hours 


465 


1 


1 


465 


Total  Estimated  Burden  Hours:  465. 
Status:  Reinstatement,  without 
'change. 


Audiority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 


Dated:  January  4,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-797  Filed  1-10-01;  8:45amJ 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-87] 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB; 
Previous  Participation  Certification 

AGENCY:  Office  of  the  Chief  hiformation 
Officer,  HUD. 
action:  Notice, 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
12. 2001. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  niunber  (2502-0118)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  &cecutive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the  . 
infonnation  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  pubUc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Previous 
Participation  Certification. 

OMB  Approval  Number:  2502-0118. 

Form  Numbers;  HUD-2530. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
collection  of  this  infonnation  aids  in 
protecting  HUD's  Multifamily  Housing 
Programs  by  ensiuing  participation  from 
responsible  individuals  and 
organi2»tions.  HUD  will  use  this  form  to 
evaluate  the  feasibility  of  applicants 
with  respect  to  their  previous  track 
records.  Respondents  such  as  owners, 
managers,  consultants,  general 
contractors  and  niu^ing  home  operators, 
and  administrators  will  be  subject  to 
review 

Respondents:  Individuals  or 
households.  Not-for-profit  institutions. 

Frequency  of  Submission: 
Recordkeeping. 

Reporting  Burden : 


Number  of  respondents 


Frequency  of  response 


Hours  per  response 


Burden 


4,300 


1 


0.5 


2,150 


Total  Estimated  Burden  Hours:  2,150. 
Status:  Reinstatement,  without 
change. 

Authorit3r:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  January  4,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-798  Filed  1-10-01:  8:45  am] 

HJJNQ  CODE  421 0-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affairs 

Advisory  Board  for  Exceptional 
Chlldran 

AGENCY:  Bureau  df  hidian  Affairs. 

Interior. 

ACTION:  Notice  of  meeting. 

SiJMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
Biu^au  of  Indian  Affairs  announces  a 
meeting  of  the  Advisory  Board  for 
Exceptional  Children  in  Tempe, 


Arizona,  to  discuss  the  impact  of  Public 
Law  105-17,  the  Individuals  with 
Disabilities  Education  Act  Amendments 
of  1997,  on  Indian  children  with 
disabilities. 

DATES:  The  Board  will  meet  from  8  a.m. 
to  4:30  p.m.  on  Thursday,  January  18, 
2001;  frtim  8  a.m.  to  4:30  p.m.  on 
Friday,  January  19,  2001;  and  bom  9 
a.m.  to  12  p.m.  (MST)  on  Satiirday, 
January  20,  2001 

ADDRESSES:  The  meetings  will  be  held  at 
the  HoUday  Inn-Tempe/ Arizona  State 
University,  915  East  Apache  Boulevard, 
Tempe,  Arizona  85281.  Telephone  (480) 
968-3451;  Fax (480) 968-6262. 

Written  statements  may  be  submitted 
to  Wilham  A.  Mehojah,  Director,  Office 
of  Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  1849  C  Street,  NW.,  MS- 
3512,  Washington,  DC  20240; 
Telephone  (202)  208-6123;  Fax  (202) 
208-3312. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Angelita  Felix,  Lead  Education 
Specialist,  Bureau  of  Indian  Affairs, 
Office  of  Indian  Education  Programs, 
Division  of  School  Improvement,  P.O. 


Box  1088,  Albuquerque,  New  Mexico 
87103;  Telephone  (505)  248-7529. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Board  is  to  provide 
advice  to  the  Secretary  of  the  Interior, 
through  the  Assistant  Secretary — Indian 
Affairs,  on  the  needs  of  Indian  children 
with  disabilities,  as  mandated  by  the 
Individuals  with  DisabiHties  Education 
Act  Amendments  of  1997,  Public  Law 
105-17,  June  4, 1997. 

The  agenda  for  this  meeting  will  cover 
public  comments,  approval  of  minutes, 
executive  committee  reports,  new 
business:  Approval  of  by  laws,  annual 
report,  comprehensive  system  of  a 
personnel  development  plan,  Office  of 
Special  Education  Program  (OSEP)  data 
collection  update,  Federal  Advisory 
Committee  Act  requirements,  OSEP 
improvement  plan  and  Division  of 
School  Improvement  update.  The 
meeting  is  open  to  the  public. 

The  next  Board  meeting  will  be  held 
on  or  about  June  14,  2001.  Location, 
date,  and  time  may  be  obtained  bom.  the 
Division  of  School  Improvement, 
telephone  (505)  248-7527  or  7529;  Fax 
(505)  248-7546. 


Federal  Register / Vol.  66,  No.  8 /Thursday.  January  11,  2001 /Notices 


2443 


Dated:  December  28,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  01-894  Filed  1-10-01;  8:45  am] 

BNXMO  CODE  4310-(»-P 

DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[NV-930-1430-ET1 

Termlnalion  of  SagragaUon;  NV 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACnON:  Notice  of  termination  of 

segregation. 

SUMMARY:  This  action  terminates  a 
portion  of  the  segregation  known  as  the 
Lincoln  Douglas  Land  Exchange.  The 
land  will  be  opened  to  the  pubUc  land 
laws  generally,  including  the  mining 
and  minerd  leasing  laws. 
EFFECTIVE  DATE:  February  12,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
Field  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Metcalf,  Land  Law  Examiner,  at 
the  above  address  or  telephone  (775) 
289-1852. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  November  25,  1998, 
that  portion  identified  below  as  being 
part  of  the  Lincoln  Douglas  Exchange  is 
hereby  terminated  in  its  entirety: 

Mount  ISiablo  Meridian,  Nevada 

T.  6  S.,  R.  57  E.. 

Section  25,  NWV4NWV4. 
T.5  N.,  R.  66E., 

Section  15,  NV2NEV4, 
T.5  N.,  R.  66E., 

Section  26,  SW'/2SWV4, 

Section  28,  NWV4S5V4. 

The  area  described  contains  240  acres  in 
Lincoln  County. 

The  classification  made  pursuant  to 
the  Act  of  October  21,  1976,  amended, 
and  segregated  the  public  land  from  all 
other  forms  of  appropriation  imder  the 
public  land  laws,  including  location 
under  the  United  States  mining  laws 
and  the  mineral  leasing  laws.  The 
segregation  request  has  been  withdrawn, 
therefore,  is  no  longer  needed. 

At  10  a.m.  on  February  12,  2001,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws  and  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  existing  classifications  and 
withdrawals,  and  requirements  of 


appUcable  law.  All  valid  apphcations 
received  prior  to  or  at  9  a.m.  on 
February  12,  2001,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  order  of  filing. 

At  9  a.m.  on  February  12,  2001,  the 
lands  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
Mrithdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  December'27,  2000. 

Daniel  R.  Netcher, 

Assistant  Field  Manager,  Nonrenewable 
Resources. 

[FR  Doc.  01-871  Filed  1-10-01;  8:45  am] 

BHJJNO  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Reclamation  Bureau 

Trinity  River  Basin  Fish  and  Wildlife 
Tasit  Force;  Meeting 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 

DATES:  The  meeting  will  be  held  on 
Thursday,  February  8.  2001,  9  a.m.  to  4 
p.m. 

ADDRESSES:  The  meeting  will  be  at  the 
Best  Western,  1413  Howe  Avenue, 
Sacramento,  California  95825. 
Telephone  916/922-9833  (FAX  916/ 
922-3384). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  P.  Smith,  Chief,  Environmental 
and  Natural  Resource  Division, 
Northern  California  Area  Office,  1639 
Shasta  Dam  Boulevard,  Shasta  Lake, 


California  96019.  Telephone:  530/275- 
1554  (TDD  530/275-8991). 
SUPPLEMENTARY  INFORMATION:  The 
Trinity  River  Basin  Fish  and  Wildlife 
Task  Force  will  meet  to  formulate  and 
implement  the  ongoing  Trinity  River 
watershed  ecosystem  management 
program  for  fish  and  wildlife.  This 
program  considers  the  needs  of  multiple 
species  and  their  interactions  with 
physical  habitats  in  restoring  the  natural 
function,  structure,  and  species 
composition  of  the  ecosystem, 
recognizing  that  all  components  are 
interrelated.  Topics  will  include  how 
future  decisions  for  the  Trinity  Program 
will  be  made  and  the  role  of  the  Task 
Force. 

Dated:  January  4.  2001. 
Lester  A.  Snow, 
Regional  Director. 

[FR  Doc.  01-816  Filed  1-10-01;  8:45  am] 
nUJNG  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  American  Allied 
Additivies,  Inc.,  et  ai.  Civ.  No. 
1:00CV1014.  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio,  on  December 
20,  2000.  That  action  was  brought 
against  defendants  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  for,  inter  alia,  payment  of 
past  costs  inciured,  and  future  costs  to 
be  incurred,  by  the  United  States  at  the 
American  AlUed  Additives  Superfund 
Site  in  Cleveland,  Ohio.  This  decree 
requires  seven  defendants  to  pay 
$23,927.00  in  satisfaction  of  the  United 
States'  claims  against  them  for  response 
costs  inciured  and  to  be  incurred  in 
connection  with  the  site.  The  United 
States  is  continuing  litigation  and 
settlement  efforts  against  other 
defendants  in  the  lawsuit. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
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American  Allied  Additives.  Inc.,  et  cd.. 
D.J.  Ref.  90-11-2-1318. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Ohio.  1800  Bank  One  Center,  600 
Superior  Avenue,  Cleveland,  Ohio 
44114-2600;  and  at  the  Region  V  office 
of  the  Environmental  Protection 
Agency,  777  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590.  A  copy  of 
the  proposed  consent  decree  may  be 
obt^ned  in  person  or  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington,  DC 
20044-7611.  In  requesting  a  copy,  plese 
enclose  a  check  in  the  amount  of  $8.25 
(25  cents  per  page  reproduction  costs) 
payable  to  the  Consent  Decree  Library. 
When  requesting  a  copy,  plese  refer  to 
United  States  v.  American  Allied 
Additives,  Inc.,  et  al.,  D.J.  Ref.  90-11-2- 
1318. 

Bruce  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-922  Filed  1-10-01;  8:45  am) 

BHJJNO  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttw  Clean  Air  Act 

Under  28  CFR  50.7,  Notice  is  hereby 
given  that  on  December  27,  2000,  a 
proposed  Consent  Decree  in  United 
States  and  People  of  the  State  of  Illinois 
V.  Archer  Daniels  Midland  Company, 
Qvil  Action  No.  00-2338,  was  lodged 
with  the  United  States  District  Coiut  for 
the  Central  District  of  Illinois. 

In  this  action  the  United  States  and 
the  People  of  the  State  of  Illinois  seek 
civil  penalties  and  injunctive  relief 
against  Archer  Daniels  Midland 
Company  ("ADM")  pursuant  to  Section 
113(b)  of  the  Clean  Air  Act  ("CAA"),  42 
U.S.C.  7413(b)  (1983),  amended  by,  42 
U.S.C.  7413(b)  (Supp.  1991),  for  alleged 
violations  at  ADM's  Wet  Com  Mill  Plant 
located  in  Decatiu-,  Illinois.  Under  the 
settlement,  ADM  will  install  venturi 
scrubbers  at  fiber  feed  dryers  5  and  6  at 
the  Wet  Com  Mill  Plant  which  will 
reduce  emissions  of  particulate  matter 
("PM").  In  addition,  ADM  will  pay  a 
civil  penalty  of  $1,463,500,  to  be  equally 
shared  between  the  United  States  and 
the  State  of  Illinois. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 


P.O.  Box  7611,  Washington,  DC  2044- 
7611,  and  should  refer  to  United  States 
and  People  of  the  State  of  Illinois  v. 
Archer  Ekmiels  Midland  Company,  D.J. 
Ref.  90-5-2-1-2035/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Central  District  of 
Illinois,  600  E.  Monroe  Street, 
Springfield,  Illinois  62705,  and  at  U.S. 
EPA  Region  5,  77  West  Jackson  Blvd., 
Chicago,  Illinois  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  bom  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Bruce  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  01-925  Filed  1-10-01;  8:45  am) 

aajJNG  CODE  4410-1S-II 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprettenslve 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Department  of 
Justice  policy  codified  at  28  CFR  50.7 
and  section  122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  December  20,  2000, 
a  proposed  consent  decree  in  United 
States  V.  Dayton  Power  &  Light  Co.,  et 
al..  No.  C-3-98-451,  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Ohio.  The  consent 
decree  represents  a  settlement  of  claims 
against  Robert  B.  Snyder  and  the  Robert 
L.  Snyder  Trust  (collectively,  "Settling 
Defendants")  under  CERCLA  §  107(a), 
42  U.S.C.  §  9607(a),  for  the  recovery  of 
response  costs  incurred  or  to  be 
inciured  by  the  United  States  in 
connection  with  the  Sanitary  Landfill 
(IWD)  Superfund  Site  ("Site")  in 
Moraine,  Ohio.  Each  of  the  Settling 
Defendants  is  an  owner  and  operator  of 
the  Site,  which  was  operated  as  a 
licensed  landfill  by  Sanitary  Landfill 
Company  and  its  successor  corporations 
from  1971  to  1980.  The  U.S. 
Environmental  Protection  Agency 
inciirred  costs  of  approximately  $1.2 
million  in  responding  to  the  release  or 
threatened  release  of  hazardeus 
substances  at  the  Site.  Under  the  terms 
of  the  consent  decree,  the  Settling 
Defendants  agree  to  pay  to  the  United 
States  $10,000  in  response  costs  within 


thirty  (30)  days  of  entry  of  the  consent 
decree.  In  consideration  for  this 
payment,  the  Settling  Defendants  will 
receive  a  covenant  not  to  sue  for  Site 
response  costs  and  contribution 
protection.  The  settlement  is  based  on 
the  Settling  Defendants'  limited  ability 
to  pay. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natiual 
Resources  Division,  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Dayton  Power  &" 
Light  Co.,  et  al..  Civil  Action  No.  C-3- 
98-451;  D.J.  Ref.  No.  90-1 1-2-1 113A. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  602  Federal  Building,  200  W. 
2nd  Street.  Dayton,  Ohio  45402.  and  at 
the  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$5.25  (21  pages  at  25  cents  per  page 
reproduction  cost). 

Bruce  S.  GeUwr, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-918  Filed  1-10-01;  8:45  am] 
BILLING  COOE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act,  Clean  Water 
Act,  RCRA,  and  EPCRA 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  22,  2000,  a 
proposed  Complaint  and  Consent 
Decree  in  United  States  v.  Koch 
Petroleum  Group,  L.P.,  Civil  Action  No. 
00-2756-PAM-SRN,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Minnesota. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief 
against  Koch  Petroleum  Group,  L.P., 
("Koch")  pursuant  to  section  113(b)  of 
the  Clean  Air  Act  ("CAA"),  42  U.S.C. 
7413(b)  (1983),  amended  by,  42  U.S.C. 
7413(b)  (Supp.  1991),  the  Resource 
Conservation  and  Recovery  Act, 
("RCRA"),  42  U.S.C.  6901  et  seq.;  the 
Emergency  Planning  and  Community 
Right  to  Know  Act  ("EPCRA"),  42 
U.S.C.  11004(a):  and  the  Clean  Water 
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Act  ("CWA"),  33  U.S.C.  1321(b)(3)  and 
(j)  for  alleged  violations  at  Koch's  3 
refineries:  Pine  Bend,  Minnesota,  and 
the  East  and  West  refineries  in  Corpus 
Christi,  Texas.  Under  the  settlement, 
Koch  will  implement  innovative 
pollution  control  technologies  to  greatly 
reduce  emissions  of  nitrogen  oxides 
("NOx")  and  sulftu  dioxide  ("S02") 
firom  refinery  process  units  and  adopt 
facility-wide  enhanced  monitoring  and 
fugitive  emission  control  programs.  In 
addition,  Koch  will  pay  a  civil  penalty 
of  $4.5  million^  $3.5  million  of  which  is 
for  settlement  of  the  RCRA  claims.  The 
state  of  Minnesota  will  join  in  this 
settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  vdll  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  ResoiuY:es 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Koch  Petroleum  Group,  LP.,  D.J.  Ref. 
90-5-2-1-07110. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  234  United  States  Courthouse, 
110  South  Fourth  Street,  Minneapolis, 
Minnesota  55401  and  at  U.S.  EPA 
Region  5.  77  West  Jackson  Blvd., 
Chicago,  Illinois  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
PO  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoxmt  of  $39.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Bruce  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-923  Filed  1-10-01;  8:45  am] 

HLLINO  COOE  4410-1S-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
for  Natural  Resource  Damages  Under 
CERCLA 

Notice  is  hereby  given  that  on 
December  28,  2000,  a  proposed  consent 
decree  in  United  States  v.  Lone 
Mountain  Processing,  Inc.,  Civil  Action 
No.  2:OOCV00200.  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Virginia. 

Hie  consent  decree  settles  claims 
against  Lone  Moimtain  P>rocessing,  Inc., 
under  section  107(f)  of  the 
Comprehensive  Environmental 


Response,  Compensation  and  Liability 
Act,  as  amended,  42  U.S.C.  9607.  The 
releases  that  give  rise  to  the  claims  are 
from  coal  slurry  spills  from  a  coal 
processing  plant  owned  by  Lone 
Moimtain  in  Lee  County,  Virginia,  and 
took  place  on  or  about  August  9, 1996, 
and  October  24,  1996.  The  releases 
caused  injury  to  natural  resoiut:es  in  the 
Powell  River  Wasteshed  and  injured 
species  and  habitat  for  which  the 
Department  of  Interior  has  trusteeship. 
The  Consent  Decree  settles  the  natural 
resource  damage  claim  in  exchange  for 
a  payment  by  Lone  Moiuitain  of 
$2,450,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decrees. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Lone  Mountain 
Processing,  Inc.,  D.J.  Ref.  90-5-1-1- 
06615. 

The  consent  decree  may  be  obtained 
by  mail  from  the  Department  of  Justice 
Consent  Decree  Library,  PO  Box  7611, 
Washington,  DC  20044-7611.  In 
requesting  copies  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amoimt  of  $3.50  for  the  consent 
decree  payable  to  the  Consent  Decree 
Library. 

Bruce  S.  Gelber, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-921  Filed  1-10-01;  8:45  am] 

BILLINQ  COOE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  the  Departmental 
policy,  28  U.S.C.  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
Uruted  States  of  America  and  State  of 
Louisiana  v.  City  of  Mandeville, 
Louisiana,  Civil  Action  No.  00-366  "R" 
(5)  was  lodged  on  December  12,  2000, 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Louisiana. 

The  Consent  Decree  settles  an  action 
brought  imder  sections  309(b)  of  the 
Clean  Water  Act  ("CWA"),  33  U.S.C. 
1319(b).  The  Consent  Decree  requires 
the  City  of  Mandeville,  Louisiana 
("Mandeville")  to  pay  a  civil  penalty  to 
the  United  States  in  the  amount  of 
$56,500,  requires  injunctive  relief  to 
bring  Mandeville  into  compliance  with 
the  Clean  Water  Act,  and  provides  for 
interim  limits  for  the  discharge  of 


anunonia-nitrogen,  biochemical  oxygen 
demand  ("BOD"),  and  total  suspended 
solids  ("TSS")  from  Mandeville  s  public 
sewage  treatment  plant. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  shoidd  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  of  America 
and  State  of  Louisiana  v.  City  of 
Mandeville,  Louisiana,  (E.D.  La.),  DOJ 
Ref.  #90-5-1-1-06613. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Louisiana,  Hale  Boggs  Federal  Building, 
501  Magazine  Street,  Second  Floor,  New 
Orleans,  LA  70130,  the  U.S. 
Environmental  Protection  Agency, 
Region  VI,  1445  Ross  Avenue,  Dallas, 
Texas  75202;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  Third 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  When 
requesting  a  copy  please  refer  to  United 
States  of  America  and  State  of 
Louisiana  v.  City  of  Mandeville. 
Louisiana,  {E.D.  La.).  DOJ  Ref.  #90-5-1- 
1-06613  enclose  a  check  in  the  amount 
of  $7.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  "Consent  Decree 
Library." 

Catherine  McCabe, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  01-924  Filed  1-10-01;  8:45  am] 

BMJJNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Uablilty  Act 

In  accordance  with  28  CFR  50.7  and 
section  122  of  the  Comprehensive 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  V.  Mark  TV  Industries,  Inc.  et  al.. 
No.  1:00CV918  (W.D.  Mich.),  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan  on  December  18,  2000, 
pertaining  to  the  implementation  of  the 
United  States  Enviroiunental  Protection 
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Agency's  selected  remedial  action  for 
the  Electro- Voice  Su{>erfund  Site  ("EV 
Site"),  Buchanan,  Berrien  County, 
Michigan. 

Under  the  proposed  consent  decree, 
Mark  IV  Industries,  Inc.  will  implement 
U.S.  EPA's  selected  remedy  for  operable 
unit  2  ("OU2")  at  the  Site,  and  pay  U.S. 
EPA's  oversight  costs.  The  Consent 
Decree  includes  a  covenant  not  to  sue 
by  the  United  States  imder  sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act.  42  U.S.C.  9601  et  seq. 
("CERCLA"),  and  section  7003  of  the 
Resource  Conservation  and  Liability  Act 
("RCRA"),  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Mark  IV  Industries,  Inc.  et  al.,  No. 
l:0OCV918  (W.D.  Mich.),  and  DOJ 
Reference  No.  90-11-2-07050. 
Commentors  may  request  an 
opportunity  for  a  public  meeting  in  the 
a^ected  area,  in  accordance  with  RCRA 
section  7003(d),  42  U.S.C.  6973(d). 

The  proposed  consent  decree  may  be 
examined  at:  (1)  The  OfGce  of  the 
United  States  Attorney  for  the  Western 
District  of  Michigan,  330  Ionia,  NW., 
Grand  Rapids,  Michigan  49503  (616) 
456-2404;  and  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Kris  Vezner  (312-886-6827))  a  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  DOJ  Reference  Number  and  enclose 
a  check  in  the  amount  of  $18.25  for  the 
consent  decree  only  (73  pages  at  25 
cents  per  page  reproduction  costs),  or 
$75.75  for  the  consent  decree  and  all 
appendices  (303  pages),  made  payable 
to  the  consent  Decree  Library. 

Bruce  S.  Gelber, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-920  Filed  1-10-01;  8:45  am] 

BaUNO  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Michigan  Consolidated 
Gas  Co.,  Civ.  No.  01-70007,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan,  on 
January  2,  2001.  That  action  was 
brought  against  defendant  pvirsuant  to 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  for  pajmient  of  past  costs 
incurred,  and  future  costs  to  be 
incurred,  by  the  United  States  at  the 
Lower  Ecorse  Creek  Superfund  Site  in 
Wyandotte,  Michigan.  This  decree 
requires  the  defendant  to  pay 
$230,000.00  in  satisfaction  of  the  United 
States'  claims  against  it  for  response 
costs  incurred  and  to  be  inciured  in 
connection  with  the  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Michigan  Consolidated  Gas  Co.,  D.J.  Ref. 
90-11-3-1744. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  211  W.  Fort  Street,  Suite 
2001,  Detroit,  MI  48226-3211;  and  at 
the  Region  V  office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Boidevard,  Chicago, 
Illinois  60604-3590.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  &t>m  the 
Department  of  Justice  Consent  Decree 
Library,  PO  Box  7611,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$4.25  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library.  When  requesting  a  copy,  please 
refer  to  United  States  v.  Michigan 
Consolidated  Gas  Co..  D.J.  Ref.  90-11- 
3-1744. 

Bnice  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-926  Filed  1-10-01;  8:45  am] 

BHXINQ  COOe  441fr-1»-ll 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act,  Clean  Water 
Act,  RCRA,  and  EPCRA 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  19,  2000,  a 
proposed  Complaint  and  Consent 
Decree  in  United  States  v.  Nucor 
Corporation,  Civil  Action  No.  4- 
00:3945-24,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
South  Carolina. 

This  is  a  national,  multi-facility, 
multi-media  enforcement  action  against 
Nucor  Corporation  ("Nucor"),  a  major 
manufactiu^r  of  steel  and  steel 
products.  This  action  is  brought  ■ 
pursuant  to  section  113(b)  of  the  Clean 
Air  Act  ("CAA"),  42  U.S.C.  7413(b) 
(1983).  amended  by  42  U.S.C.  7413(b) 
(Supp.  1991);the  Resource  Conservation 
and  Recovery  Act,  ("RCRA"),  42  U.S. 
6901  et  seq.;  the  Emergency  Planning 
and  Community  Right  to  lOiow  Act 
("EPCRA"),  42  U.S.C.  11004(a);  and  the 
Clean  Water  Act  ("CWA"),  33  U.S.C. 
1251  et  seq.  This  settlement  involves  8 
steel  mini-mills  and  6  steel  fabrication    n 
facilities  located  in  Alabama,  Arkansas, 
Indiana,  Nebraska,  South  Carolina, 
Texas,  and  Utah,  in  EPA  Regions  4,  5, 
6,  7,  and  8.  The  Complaint  alleges  that 
Nucor  violated  the  Prevention  of 
Significant  Deterioration  ("PSD")  and 
New  Source  Performance  Standard 
("NSPS")  provisions  of  the  Clean  Air 
Act  and  that  K061  dust,  a  waste  product 
from  the  electric  arc  furnaces  ("EAFs") 
and  a  RCRA  hsted  hazardous  waste,  was 
disposed  of  illegally  at  the  facilities  and 
contributed  to  National  Pollution 
Discharge  Elimination  System 
("NPDES")  permit  and  Industrial  Storm 
Water  violations  of  the  Clean  Water  Act. 
In  addition,  the  Complaint  alleges  that 
K061  dust  has  contaminated  soil  and 
groundwater  at  Nucor's  steel  mills. 

The  proposed  settlement  will  require 
Nucor  to  pilot  air  pollution  control 
technologies  for  control  of  NOx 
emissions  from  its  EAFs  and  reheat 
furnaces.  Nucor  will  also  conduct 
sampling  of  ground  water  and  soils  at 
all  facilities,  identify  areas  of 
contamination  and  perform  corrective 
action  in  accordance  with  an  EPA- 
approved  RCRA  statement  of  work  for 
each  facihty.  in  addition,  Nucor  will 
implement  enhancements  to  its 
management  of  K061,  and  its  process 
and  storm  water  to  ensure  continued 
compUance  with  CWA  requirements. 
Nucor  will  also  pay  a  dvil  penalty  of  $9 
million,  and  spend  $4  million  on 
Supplemental  Environmental  Projects. 
The  states  of  Arkansas,  Nebraska,  and 
Utah  are  joining  in  this  settlement  as 
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Plaintifir-Interveners  and  will  share  in 
the  civil  penalties.  The  state  of  South 
Carolina  will  also  be  a  signatory  to  the 
Consent  Decree  under  a  provision  of 
state  law  that  authorizes  its 
participation,  however.  South  Carolina 
will  not  file  a  separate  enforcement 
action  and  will  not  share  in  the  civil 
penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  shoidd  be  addressed  to  the 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Nucor  Corporation,  D.J.  Ref. 
90-5-2-1-06407/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  1st  Union  Building,  1441 
Main  Street,  Suite  500,  Colimibia,  South 
Carolina  29201  and  at  U.S.  EPA, 
Multimedia  Enforcement  Division, 
Office' of  Regulatory  Enforcement,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$60.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Bruce  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-919  Filed  1-10-01;  8:45  am) 
■aUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  i-odging  of  Consent  Decree 
Pursuant  to  ttte  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  28,  2000,  a 
proposed  Consent  Decree  in  United 
States  v.  Puerto  Rico  Medical  Services 
Administration,  Civil  Action  No.  00- 
2620,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Puerto 
Rico.  The  proposed  Consent  Decree  will 
resolve  the  United  States'  claims  imder 
the  Clean  Air  Act,  42  U.S.C.  7401  et  seq. 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  against  defendant 
Puerto  Rico  Medical  Services 
Administration  ("PRMSA"). 

Piusuant  to  the  Consent  Decree, 
PRMSA  will  pay  a  civil  penalty  of 
$65,000.  In  addition,  PRMSA  agrees  to 
comply  with  the  New  Source 


Performance  Standards  ("NSPS")  with 
respect  to  two  boiler  affected  facilities, 
to  assure  that  relevant  Puerto  Rico 
Environmental  Quality  Board  ("EQB") 
Air  permits  state  that  the  boilers  are 
subject  to  Subpart  Dc  of  the  NSPS,  to 
combust  only  low  sulfur  distillate  fuel 
in  both  of  the  boilers,  and  to  conduct  a 
performance  test  for  opacity  with 
respect  to  one  of  its  boilers.  Finally, 
PRMSA  has  agreed  to  finance  the 
performance  of  a  Supplemental 
Environmental  Project  at  a  cost  of 
$100,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Puerto  Rico  Medical 
Services  Administration,  Civil  Action 
No.  00-2620,  D.J.  Ref.  90-5-2-1-06109. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Puerto  Rico, 
Federal  Office  Building,  Carlos  E. 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico 
00918,  and  at  Region  II,  United  States 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York  10007. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$9.00  payable  to  the  Consent  Decree 
Library. 

Bruce  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-927  Filed  1-10-01;  8:45  am] 
BUJtra  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  of  America  v. 
Sonoco  Products  Company,  Civil  Action 
No.  OO-CV-5802  (E.D.  Pa.)  was  lodged 
with  the  court  on  November  15,  2000. 

The  proposed  consent  decree  resolves 
the  claims  of  the  United  States  of 
America  against  defendant  Sonoco 
Products  Company,  under  section  107  of 
the  Comprehensive  Environmental 


Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9607,  for  past  response  costs  at  the 
Struble  Trail  Superfund  Site  located  at 
East  Cain  Township,  in  Chester  County, 
Pennsylvania  (the  "Site"),  which  was 
owned  and  operated  by  Downingtown 
Paper  Company,  the  predecessor  by 
merger  to  the  Defendant,  Sonoco 
Products  Company.  The  decree  obligates 
the  Settling  Defendant  to  reimburse 
$36,936.98  of  the  United  States'  past 
response  costs. 

"The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  shoidd  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natvual 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  of  America  v.  Sonoco  Products 
Company,  DOJ  Ref.  #90-11-3-07203. 

The  proposed  consent  decree  may  be 
examined  and  copied  at  the  Office  of  the 
United  States  Attorney,  615  Chestnut 
Street,  Suite  1250,  Philadelphia,  PA 
19106;  or  at  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  c/o 
Thomas  A.  Cinti,  Assistant  Regional 
Counsel,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  No.  7611, 
Washington  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library.  A  copy  of  the  exhibits  to  the 
decree  may  be  obtained  frtim  the  same 
source  for  an  additional  charge. 

Nuriye  C.  Uygur, 

Assistant  U.S.  Attorney's  Office  for  the 

Eastern  District  of  Pennsylvania. 

[FR  Doc.  01-935  Filed  1-10-01;  8:45  am] 

BIUJNO  COOe  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrlslon 

Notice  Pursuant  to  the  National 
Cooperative  Researach  and 
Production  Act  of  1993— 4C  Founders 

Notice  is  hereby  given  that,  on 
November  2,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  4C 
Foimders  has  filed  written  notifications 
simidtaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
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of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
dicvunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Intel  Corporation,  Santa  Clara,  CA; 
International  Business  Machines 
Corporation,  Armonk,  NY;  Matsushita 
Electric  Industrial  Co.,  Ltd.,  Osaka, 
JAPAN;  and  Toshiba  Corporation, 
Tokyo.  JAPAN.  The  nature  and 
objectives  of  the  ventiu«  are  to  develop 
interoperable  specifications  or  the 
protection  of  copyrighted  digital  audio 
and  video  content  from  unauthorized 
interception  and  copying;  and  to 
promote  adoption  of  the  specifications 
by  (i)  licensing  them  on  reasonable  and 
nondiscriminatory  terms,  (ii)  providing 
technical  support  to  adopters,  content 
providers,  and  other  who  implement  the 
specifications;  (iii)  generating  and 
supplying  keys  for  encryption  and 
decryption  of  the  digital  content  so 
protected;  (iv)  providing  a  means  to 
receive  comments  and  feedback  firom 
parties  implementing  the  specifications; 
and  (v)  consulting  with  standards 
bodies,  and  others  engaged  in  related 
specifications  efforts,  and  potential 
users  of  the  specifications.  The  4C 
Founders'  specifications  will  include 
information  directing  specific 
implementations  only  as  necessary  to 
enable,  promote,  and  improve 
protection  of  digital  audio  and  video 
content;  to  preserve  the  security  of  the 
protection  method;  and  to  promote 
interoperability  of  products  (including 
information  technology  and  consiuners 
electronic  devices),  media  which 
implement  the  specifications,  and  the 
means  for  distributing  content  so 
protected. 

In  furtherance  of  the  purposes  stated 
above,  the  4C  Foimders  may,  among 
other  things,  engage  in  theoretical 
analysis;  experimentation;  systematic 
study;  research;  development;  testing; 
extension  of  investigative  findings  or 
theories  of  a  scientific  or  technical 
nattire  into  practical  application  for 
experimental  and  demonstration 
purposes;  collection,  exchange  and 
analysis  of  research  or  production 
information;  enter  into  agreements  to 
carry  out  the  objectives  of  the  Founders; 
establish  and  operate  facilities  for 
conducting  such  ventiue  conduct  such 
venture  on  a  protected  and  proprietary 
basis;  prosecute  applications  for  patents 
and  grant  licenses  for  the  results  of  such 


venture;  and  any  combination  of  these 
activities. 

ConsUnce  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  01-933  Filed  1-10-01;  8:45  am] 

8ILLIN0  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttte  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Technology 
Proposal  No.  00-00-4061 

Notice  is  hereby  given  that,  on  July 
18,  2000,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  parties  to 
Advanced  Technology  Proposal  No.  00- 
00-4061  have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circxunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Caterpillar  Inc..  Peoria,  IL;  United 
Technologies  Corporation,  acting 
through  its  imincorporated  operating 
unit.  United  Technologies  Research 
Center,  East  Hartford,  CT;  and  J.A. 
Woollam  Co.,  Inc..  Lincoln,  NE.  The 
nature  and  objectives  of  the  ventiue  are 
to  develop  the  technology  tools  needed 
to  implement  nanostructured  coatings 
for  competitive  advantage. 

The  activities  of  this  joint  venture  will 
be  partially  funded  by  an  award  from 
the  Advanced  Technology  Program, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce. 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  01-931  Filed  1-10-01;  8:45  ami 

aUJNG  CODE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Digital  imaging  Group 

Notice  is  hereby  given  that,  on 
November  3,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 


Digital  Imaging  Group  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Shutterfly.com,  Redwood 
City,  CA;  Kowa  Company,  Ltd.,  San 
Jose,  CA;  Luna  Imaging,  Inc.,  Venice  CA; 
BroadCloud  Communications,  Inc., 
Austin,  TX;  Interactive  Multimedia 
I*roduction  GmbH,  Freidrichshafen. 
GERMANY;  Cobion  GmbH.  Wassel, 
GERMANY;  AND  Zoomify,  hic.  Santa 
Cruz,  CA  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Digital 
Imaging  Group  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  ndembership. 

On  September  25,  1997,  Digital 
Imaging  Group  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  10,  1997  (62  FR 
60530). 

The  last  notification  was  filed  with 
the  Department  on  August  2,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  13,  2000  (65  FR 
55282). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  01-929  Filed  1-10-01;  8:45  ami 

BILUNQ  COOE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Enterprise  Computer 
Telephony  Forum 

Notice  is  hereby  given  that,  on 
October  10,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Enterprise  Computer  Telephone  Forum 
("ECTF")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
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recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circiunstances. 
Specifically,  StaK^n,  Inc., 
Marlborough,  MA;  ESI,  Piano,  TX;  Karel 
Elektronik  S.A..  Ankara,  TURKEY; 
Integrated  Device  Technology,  Inc., 
Santa  Clara,  CA;  Call  Sciences,  Inc., 
Edison.  NJ;  ADICTI  Corp.,  Taichung, 
TAIWAN;  and  Inovax  Engenharia  de 
Sistemas  Ltd.,  Rio  de  Janeiro,  BRAZIL 
have  been  added  as  parties  to  this 
venture.  Also,  StarBridge  Technologies, 
Inc.,  Marlborough,  MA  has  been 
dropped  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ECTF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  February  20,  1996,  ECTF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  13,  1996,  (61  FR  22074). 

The  last  notification  was  filed  with 
the  Department  on  Aiigust  2,  2000.  A 
notice  was  published  in  the  Federal 
Register  piu-suant  to  section  6(b)  of  the 
Act  on  October  26,  2000  (65  FR  64236). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-932  Filed  1-10-01;  8:45  am] 

BNJJNa  COM  4410-11-H 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhdsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— I0PS.ORG  Project 

Notice  is  hereby  given  that,  on 
January  27,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Corporation  for  National  Research 
Initiatives  ("CNRI")  has  filed  written 
notifications  simultaneously  on  behalf 
of  a  Cooperative  Project  between  CNRI 
and  participants  known  as  the 
IOPS.ORG  Project  ("lOPS")  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  AT&T  Global  Networking 
Services,  Basking  Ridge,  NJ;  Broadwing 
Communications  Services,  Inc.,  Austin, 
TX;  Cable  &  Wireless,  Washington,  DC; 
Conxion,  Santa  Clara,  CA;  and  Qwest, 


Denver,  CO  have  been  added  as  Primary 
Members  of  this  project.  ANS  CO+RE 
Systems,  Inc..  Elmsford,  NY;  BBN 
Corporation,  Cambridge,  MA;  MCI 
Telecommunications,  Washington,  DC; 
PSINet,  hic,  Hemdon.  VA;  and  UUNET 
Technologies,  Fairfax,  VA  have  been 
discontinued  as  Primary  Members  of 
this  project. 

The  following  companies  have 
changed  their  names:  AT&T 
Corporation,  Basking  Ridge,  NJ  is  now 
AT&T  Woridnet,  Basking  Ridge,  NJ;  GTE 
Intelligent  Network  Systems,  Inc.,  Irving 
TX  is  now  GTE  Internetworking,  Irving, 
TX;  NETCOM  On-Line  Communications 
Services,  Inc.,  San  Jose,  CA  is  now  ICG 
Communications,  Englewood,  CO;  and 
Sprint  Communications  Company,  LLP, 
Kansas  City,  MO  is  now  Sprint  Internet 
Service  Center.  Kansas  City,  MO. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CNRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  July  2. 1997,  CNRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  6,  1997  (62  FR  52152). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-930  Filed  1-10-01  8:45  am) 

nUJNa  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Mobile  Wireless  Internet 
Forum 

Notice  is  hereby  given  that,  on 
November  13,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Mobile  Wireless  Internet  Forum  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Adaptive  Telecom, 
Campbell,  CA;  Airvana,  Waltham,  MA; 
Alteon  WebSystems,  San  Jose.  CA; 
Avian  Communications,  Marlborough, 
MA;  BT  Wireless,  Martlesham  Health, 


Ipswich,  United  Kingdom;  CoSine 
Communications,  Redwood  City,  CA; 
DoCoMo  Communications  Labs,  San 
Jose,  CA;  Flash  Networks,  Holmdel,  NJ; 
Halfdome  Systems,  Sunnyvale,  CA; 
Hitachi,  Santa  Clara,  CA;  LG  Telecom, 
San  Diego,  CA;  Libertel,  Maastricht, 
Limburg.  The  Netherlands;  Livemind, 
Inc.,  San  Francisco,  CA;  Matsushita 
Communications  Industrial,  Yokohama, 
Japan;  Megisto  Systems,  Germantown, 
N/TO;  Mitsubishi  Electric  Corporation, 
Kamakura,  Kanagawa,  Japan;  Morphics 
Technology,  Campbell,  CA;  Nettle 
Network  'Technologies,  Arlington,  VA; 
NuLink,  Wilmington,  CA;  phone.com. 
Temple  Terrace,  FL;  Redback  News, 
Simnyvale,  CA;  Sony,  Tokyo,  Japan;  T- 
Mobil,  Bonn.  Germany;  Telcom  New 
Zealand,  Wellington,  New  Zealand; 
Teledesic,  Bellevue,  WA;  Trillium 
Digital  Systems,  Los  Angeles,  CA; 
UUNET  a  Worldcom  Company, 
Purchase,  NY;  Verizon  Wireless,  Walnut 
Creek,  CA;  Water  Cove  Networks.  Inc., 
Burlington,  MA;  White.Cell.  hic,  Rosh- 
Ha'ayin,  Israel;  Wind,  Rome,  Italy;  and 
Wysdom,  Richmond  Hill,  Ontario, 
Ca^da  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  reseait:h  project. 
Membership  in  this  group  research 
project  remains  open,  and  Mobile 
Wireless  Internet  Fonun  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  25,  2000,  Mobile  Wireless 
Internet  Fonun  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  11,  2000  (65  FR  49264). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-934  Filed  1-10-01;  8:45  am] 
BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determirtations  Regarding 
Eligibility  To  Apply  for  Wortcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
sununaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
dvuing  the  {}eriod  of  December,  2000 
and  January,  2001. 
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In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  ihe  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
Absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicate  that  increased  imports  did  not 
contribute  importantly  to  work 
separations  at  the  firm. 

TA-W-38,153;  Agco  Coq).,  Coldwater, 

OH 
TA-W-37.904:  Fieldcrest  Cannon,  Inc.. 

Pillowtex.  Plant  #7,  Salisbury.  NC 
TA-W-38.292:  Carolina  Mills.  Plant 

*25.  St  Pauls.  NC 
TA-W-38.182:  Cox  Target  Media  Sales. 

Inc..  Washington.  NC; 
TA-W-38-101  &■  A;  Bonney  Forge  Corp.. 

Allentown  .  PA,  and  Mt.  Union,  PA 
TA-W-37.941:  Royal  Oak  Enterprises. 

Inc..  Licking.  MO 
TA-W-^8.162;  Excel  Finishing.  Inc..  Old 

Fort.  NC 
TA-W-38.093:  Kezar  Falls  Woolen  Co., 

A  Div.  of  Robinson  Manufacturing 

Co.,  Parsonsfield.  ME 
TA-W-38.169  &  A;  Quality  Veneer  and 

Lumber.  Hanel  Lumber  Div..  Hold 

River.  OR  and  Odell,  OR 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-38.343;  United  Steelworkers  of 

America,  Local  21 76,  Gadsden,  AL 
TA-W-38,203;  Anchor  Glass  Container. 

Dayville.  CT 
TA-W-38.199;  Uniscribe  Professional 

Services,  Inc.,  Wheeling,  WV 
TA-W-38,313,  Winn-Dixie  Raleigh.  Inc.. 

Garden  City.  SC 
TA-W-38,205;  Crater  Lake  Potato 

Distributors,  Klamath  Falls,  OR 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 


TA-W-38,193;  Contract  Apparel,  Inc., 

El  Paso,  TX 
TA-W-38,186;  Nine  West  Distribution 

Center,  Cincinnati,  OH 
TA-W-38.267;  A  and  B  Component 

Parts  Shubuta,  MS 
TA-W-38,052;  Pulaski  Furniture.  Plant 

#2,  Martinsville.  VA 
TA-W-38,298;  fN  Oil  and  Gas,  Inc.. 

Headquartered  in  Billings,  MT  and 

Operating  in  the  Following  States:  A; 

MT.  B:  TX.  C;  ND.  D;  WY.  E;  OK.  F; 

KS 
TA-W-38.026;  Holcroft.  LLC.  Livonia. 

MI 
TA-W-38,227;  Vulcan  Materials, 

Attalla,  AL 
TA-W-38,iai:  PPG  Industries,  Inc.. 

Springdale,  PA 
TA-W-38,254;  Parker  Hannifin  Corp., 

Process  Filtration  Div.,  Lebanon,  IN 
TA-W-38,151;  Elliott  Turbomachinery, 

Inc.,  Jeannette,  PA 
TA-W-38,138;  Raytheon  Corp.. 

Lewisville,  TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-38,071:  Molteck  Power  Systems, 

Gainesville,  FL 

The  mvestigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-38,253;  Intercontinental  Branded 

Apparel,  Ellwood  Ave.,  Buffalo,  NY 
TA-W-38,230;  Heraeus  Sensor  Nite  Co., 

Ellwood  City.  PA 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  fix)m  employment  as 
required  for  certification. 

A£Bnnative  Detenninations  for  Worker 
Adfustment  Assistance 

The  following  certifications  have  been 
issued;  tbe  date  following  the  company 
name  and  location  of  eadb 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-38,165:  L  and  L  Manufacturing 

Co.,  Inc..  L  and  L  Factory,  Los 

Angeles,  CA;  September  19,  1999. 
TA-W-38,116;  S.  I  Cutting  Service, 

Opalocka.  FL:  September  13.  1999. 
TA-W-38.015:  Boyt  Brands,  Bedford, 

lA:  August  11,  1999. 
TA-W-38,224;  Handy  Girl,  LLC.  Deer 

Park,  MD:  March  7,  2000. 
TA-W-38.246:  Jakel,  Inc..  East  Prairie. 

MO:  October  13.  1999. 
TA-W-38.210:  Chilton  Toys.  Div.  of 

Strombecker  Corp..  Seymour.  WI: 

September  26.  1999. 


TA-W-38,139;  Lyall  Alabama,  Ardmore, 

AL:  September  6,  1999. 
TA-W-38,351;  Tyco  Electronics, 

Sanford,  ME:  November  7,  1999. 
TA-W-38,333;  Smith  and  Wesson. 

Springfield.  MA:  November  2,  1999. 
TA-W-38,250;  Designer  Hearths,  Inc., 

Missoula,  MT:  October  17,  1999. 
TA-W-38,259;  Precision  Interconnect 

Medical  Cable  Div.,  Waupin,  WI: 

October  17,  1999. 
TA-W-38,090;  Waynesboro  Apparel, 

Inc.,  Waynesboro,  TN:  August  31, 

1999. 
TA-W-38,236;  PACE  Industries.  Puget 

Div.,  Inc..  Fircrest.  WA:  Octobers, 

1999. 
TA-W-38,226;  Stimson  Lumber  co., 

Bonner,  MT:  October  4,  1999. 
TA-W-38,975;  U.S.  Textile  Corp.. 

Newland.  NC:  July  25.  1999. 
TA-W-38.092;  Xerox  Colorgraphx 

Systems.  San  Jose.  CA:  September  1, 

1999. 
TA-W-38.335:  Victor  Electric  Wire  and 

Cable  Corp..  Coventry,  RI:  November 

1.  1999. 
TA-W-38,896:  Knowles  Electronics. 

Inc..  Hearing  Aid  Component  Unit. 

Itasca.  IL  and  Elgin.  IL:  July  5,  1 999. 
TA-W-38,152;  Montgomery  Hosiery 

Mill,  Inc.,  Star.  NC:  September  18, 

1999. 
TA-W-38,172;  Maxxim  Medical,  Los 

Gator,  CA:  September  15, 1999. 
TA-W-38. 180;  Northern  Cap 

Manufacturing  Co.,  Little  Falls,  MN: 

September  25,  1999. 
TA-W-38,251;  Technical  Ruber  and 

Plastic  Corp..  Clifton.  NJ:  October  10. 

1999. 
TA-W-38.433;  Full  Line  Distributors, 

Inc.,  d/b/a  L.A.T.  Sportswear,  Canton, 

GA:  December  6,  1999. 
TA-W-38,361;  Don  Shapiro  Industries. 

Inc..  Action  West  Div.,  El  Paso,  TX: 

May  13,  2000. 
TA-W-38,224;  Utica  Cutlery  Co.,  Utica 

Stainless  Div.,  Utica,  NY:  October  4, 

1999. 
TA-W-38, 367;  Key  Industries,  Inc.,  Erin. 

TN:  November  14.  1999. 
TA-W-38,436;  United  States  Leather. 

Lackawanna  Leather,  Including 

Leased  Workers  ofSnelling  Personnel 

Services,  El  Paso.  TX:  December  1. 

1999. 
TA-W-38.200;  M.  Fine  and  Sons 

Manufacturing  Co.,  Inc.,  Loretto,  TN: 

September  17, 1999. 
TA-W-38,003;  Parker  Seal  Co.,  Berea, 

KY:  August  28,  1999. 
TA-W-38,318;  Pyramid  Mountain 

Lumber,  Inc.,  Seeley  Lake,  MT: 

October  30,  1999. 
TA-W-38,225;  Alcoa  Fujikura  Ltd., 

Heavy  Truck  and  Industrial  Div.. 

Shelbyville,  KY:  October  6.  1 999. 
TA-W-38,303;  CMI  Industries,  Inc., 

Geneva,  AL:  October  27,  1999. 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001  /Notices 


2451 


TA-W-38,278;  Breli  Originals,  Inc.,  New 

York,  New  York:  October  23, 1999. 
TA-W-38.232;  Carolina  Shoe  Co.. 

Morganton,  NC:  October  4,  1999. 
TA-W-38,457;  Copper  Range  Co.,  White 

Pine,  MI:  September  27,  1997. 
TA-W-38,187;  Talon,  Inc.,  Commerce, 

CA:  September  25,  1999. 
TA-W-38,359;  Johns  Manville 

international.  Inc..  Corona.  CA: 

November  8.  1999. 
TA-W-38.083  &■  A;  Allegheny  Ludlum 

Corp..  Jessop  Plate  Mill.  Jessop  0  6-T, 

Washington  Flat  Roll  (Formerly 

Washington  Steel  Corp.).  Wasfdngton, 

PA  and  Houston,  PA:  August  30, 

1999. 
TA-W-38,256:  Wundies-Santtony  Wear, 

Seaming  and  Shipping  Dept., 

Rockingham,  NC:  October  17,  1999. 
TA-W-38,312;  R  &  S  Manufacturing, 

Columbia,  PA:  November  13,  1999. 
TA-W-38,403;  la  Explosives  USA.  Inc.. 

Ammonium  Nitrate  Div.,  Joplin,  MO: 
.  November  17,1 999. 
TA-W-38,047;  Rockwell  Automation, 

Sheet  Metal  Fabrication  Dept.,  Euclid 

Plant  Euclid,  OH:  August  25,  1999. 
TA-W-38, 222;  Whatman.  Inc.,  Clifton, 

NJ:  October  2,  1999. 
TA~W-38.126  &-  A;  Eastland  Shoe 

Manufacturing  Corp..  Lisbon  Falls. 

ME  and  Freeport.  ME:  November  1 7, 

2000. 
TA-W-38. 1 84 ;  JB  Sportswear,  Union. 

MS:  October  10.  1999. 
TA-W-38,371;  Sasib  Food  and  Beverage 

Machinery,  Sasib  Packaging  North 

America.  Depere,  WI:  November  14. 

1999. 

Also,  piu^uant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
2000  and  January  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  fiartially  separated  ft-om  employment 
and  either — 


(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers*  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-04297:  Aavid 

Thermalloy,  Santa  Ana  Plant,  Santa 

Ana.CA 
NAFTA-TAA-04029  &■  A;  Knowles 

Electronics,  Inc.,  Hearing  Aid 

Component  Unit  Itasca,  IL  and  Elgin. 

IL     i 
NAFTA-TAA-04125  A;  Allegheny 

Ludlum  Corp.,  Jessop  Plate  Mill, 

Jessop  O&T,  Washington  Flat  Roll 

(Formerly  Washington  Steel  Corp), 

Washington,  PA  and  Houston,  PA 
NAFTA-TAA-04150;  Holcroft,  LLC, 

Livonia,  MI 
NAFTA-TAA-04198;  PPG  Industries, 

Inc.,  Springdale,  PA 
NAFTA-TAA-04184;  Mountaineer 

Precision  Tool  and  Mold,  Inc., 

Waynesville,  NC 
NAFTA-TAA-04306;  Parker  Hannifin 

Corp.,  Process  Filtration  Div., 

Lebanon,  IN 
NAFTA-TAA-04191;  Cox  Target  Media 

Sales,  Inc.,  Washington.  NC 
NAFTA-TAA-04082:  Fieldcrest 

Cannon,  Inc.,  Pillowex,  Plant  7, 

Salisbury,  NC 
NAFTA-TAA-04201 ;  Contract  Apparel, 

Inc.,  El  Paso,  TX 
NAFTA-TAA-04344;  A  and  B 

Component  Parts,  Shubuta,  MS 
NAFTA-TAA-04329:  It's  Personal  Ltd, 

New  York,  New  York 
NAFTA-TAA-04188;  M.  Fine  and  Sons 

Manufacturing  Co.,  Inc.,  Loretto,  TN 
NAFTA-TAA-04186:  Excel  Finishing. 

Inc.,  Old  Fort.  NC 
NAFTA-TAA-04079;  Royal  Oak 

Enterprises.  Inc..  Licking,  MO 


The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-04200;  Crater  Lake  Potato 
Distributors.  Klamath  Falls,  OR 
The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04316;  Hatfield  Trousers. 

Div.  ofPincus  Brothers,  Hatfield,  PA: 

November  1 7,  1999. 
NAFTA-TAA-04231  6- A;  Talon.  Inc.. 

Lake  City,  SC  and  Stanley.  NC: 

December  14,  2000. 
NAFTA-TAA-04269:  Snyder  Walls 

Industries,  Inc.,  Snyder,  TX:  October 

25,  1999. 
NAFTA-TAA-04114:  Lotus  Designs, 

Inc.,  Weaverville,  NC:  August  16, 

1999. 
NAFTA-TAA-04218;  Designer  Hearths. 

Inc.,  Missoula,  MT:  October  5,  1999. 
NAFTA-TAA-04213;  L  and  L 

Manufacturing  Co.,  Inc.,  L  and  L 

Factory,  Los  Angeles,  CA:  September 

19.  1999. 
NAFTA-TAA-04326:  Tyco  Electronics. 

Sanford,  ME:  November  7,  1999. 
NAFTA-TAA-04242:  Hi-Line  Storage 

Systems,  Perkasie,  PA:  October  13. 

1999. 
NAFTA-TAA-4233;  Wundies  Santtony 

Wear,  Seaming  and  Shipping  Dept., 

Rockingham,  NC:  October  1 7.  1999. 
NAFTA-TAA-04267;  Alcoa  Fujikura 

Ltd,  Heavy  Truck  and  Industrial  Div., 

Shelbyville,  KY:  October  6,  1999. 
NAFTA-TAA-04324:  Johns  Manville 

International,  Inc.,  Corona,  CA 

November  15,  1999. 
NAFTA-TAA-04229:  Maxxim  Medical. 

Los  Gatos.  CA:  September  15,  1999. 
NAFTA-TAA-04299;  Smith  and 

Nephew,  Inc.,  Ortho-Glass  Dept, 

Charlotte,  NC:  November  13.  1999. 
NAFTA-TAA-04220:  Stimson  Lumber 

Co.,  Booner,  MT:  October  4,  1999. 
NAFTA-TAA-04328;  Velvac.  Inc..  Inc.. 

New  Berlin,  WI:  November  24,  1999. 
NAFTA-TAA-04193:  MHPG.  Inc., 

Whitinsville,  MA:  September  27.  1999. 
NAFTA-TAA-04137:  Quality  Veneer 

and  Lumber,  Hood  River,  OR:  august 

14,  1999. 
NAFTA-TAA-04335:  Mediacopy.  San 

Leandro,  CA:  November  21.  1999. 
NAFTA-TAA-04037;  Norton  Packaging. 

Inc.,  Steel  Pail  Div..  Oakland  CA:  July 

20,  1999. 
NAFTA-TAA-04263:  Carolina  Mills. 

Plant  25.  St  Pauls.  NC:  October  21. 

1999. 
NAFTA-TAA-C4341;  Walls  Industries. 

Inc..  Boaz.  AL:  October  26,  1999. 
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NAFTA-TAA-04294:  Rich  and  Me,  Inc., 

Vemon,  CA:  November  3, 1999. 
NAFTA-TAA-04272:  Pyramid 

Kfountain  Lumber,  Inc..  Seeley  Lake, 

MT:  October  30,  1 999. 
NAFTA-TAA-04298;  Cottrell.  Ltd,  LLC, 

En^ewood,  CO:  November  14,  1999. 
NAFTA-TAA-041 78;  Montgomery 

Hosiery  Mill,  Inc.,  Star,  NC:  August 

25.  1999. 
NAFTA-TAA-04318;  Don  Shapiro 

Industries.  Inc..  Action  West  Div.,  El 

Paso,  TX:  May  13.  2000. 
NAFTA-TAA-04333;  Karmazin 

Products  Corp.,  Wyandotte,  MI:    ■ 

November  28,  1999. 
N AFT A-TAA-04343;  Johnson  Controls. 

Inc..  Controls  Group — Poteau  Facility; 

Poteau.  OK:  November  29,  1999. 
NAFTA-TAA-041 75;  Jomac-Wells 

Lamont  Industry,  Brunswick,  MO: 

September  20,  1999. 
NAFrA-TAA-04258;  U.S.  Label 

Artistic.  Clinton.  NC:  October  25. 

2000. 
NAFTA-TAA-04366;  Bynum  Concepts. 

Inc.,  Lubbock.  TX:  November  30. 

1999. 
NAFTA-TAA-04332;  Litton  Network 

Access  Systems,  Roanoke,  VA: 

November  28, 1 999. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
2000  January,  2001.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210 
during  normal  business  hoiu^  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  (anuary  5,  2000. 
Edward  A.  Tomchicic, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-936  Filed  1-10-01;  8:45  am] 
BHJJNQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rrA-W-38,134] 

Antonio  Clothing,  New  York,  NY; 
Notice  of  Tennination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  25  in  response  to 
a  worker  petition  which  was  filed  by  the 
Union  of  Needletrades,  Industrial  and 
Textile  Employees  on  biehalf  of  workers 
at  Antonio  Clothing,  New  York,  New 
York. 

The  Department  has  been  unable  to 
locate  an  official  of  the  company  to 


obtain  the  information  necessary  to 
conduct  an  investigation.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  5th  day  of 
December,  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-942  Filed  1-10-01;  8:45  am] 

BNXMG  CODE  4S1O-30-M 


DEPARTMENT  OF  U^BOR 

Empioyment  and  Training 
Administration 

rrA-W-38,206] 

Brown  Wooten  Mills,  Inc.,  Baliston 
Plant,  Mount  Airy,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  Hi  investigation  was 
initiated  on  October  16,  2000,  in 
response  to  a  worker  {>etition  which  was 
filed  on  October  16,  2000.  on  behalf  of 
workers  at  Brown  Wooten  Mills,  Inc., 
Baliston  Plant,  Mount  Airy,  North 
Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  28th  day  of 
December  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  01-940  Filed  1-10-01;  8:45  am] 

BHJJNQ  CODE  4610-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,341] 

Caffall  Brothers  Forest  Products,  Inc., 
Wilsonville,  OR;  Notice  of  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  20,  2000  in 
response  to  a  petition  which  was  filed 
by  the  company  on  behalf  of  workers  at 
Caffal  Bros.  Forest  Products,  Inc., 
Wilsonville,  Oregon. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC  this  29th  day  of 
December,  2000. 
Linda  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-941  Filed  1-10-01;  8:45  am] 
eajjNG  cooe  4510-40-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-38,113] 

Eramet  Marietta  Incorporated  North 
Plant,  Marietta,  OH;  Notice  of  Revised 
Determination  on  ftoopening 

On  December  22.  2000,  the 
Department,  on  its  own  motion,  reopend 
its  investigation  for  workers  add  former 
workers  at  the  subject  firm  in  Marietta, 
Ohio. 

The  initial  petition  filed  with  the 
Department  on  behalf  of  workers  of 
Eramet  Marietta  Incorporated.  North 
Plant,  Marietta,  Ohio,  was  denied  on 
November  21,  2000.  The  investigation 
revealed  that  the  "contributed 
importantly"  criterion  of  the  worker 
group  eligibility  requirements  of  section 
222  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  Although  the 
company  reported  that  it  would  rely  on 
impor  purchases  of  manganese  metal, 
company  imports  had  not  as  yet 
occurred.  The  notice  was  published  in 
the  Federal  Register  on  December  21, 
2000.  (65  FR  80457). 

By  letter  dated,  December  15,  2000, 
the  company  informed  the  Department 
that  the  subject  firm  has  accepted  the 
first  delivery  of  imported  managense 
metal. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
manganese  metal  contributed 
importantly  to  the  decline  in  sales  and 
to  the  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determation: 

All  workers  of  Eramet  Marietta 
Incorporated,  North  Plant,  Marietta,  Ohio, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  September  1 1 , 
1999,  through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC  this  26th  day  of 
December  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  01-947  Filed  1-10-01;  8:45  am) 

■NXMO  COW  4S10-30-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Woricsr 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 


TA-W 


the  Director  of  the  Division  of  Trade 
Adjustment  ..\ssistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eUgible  to  apply  for 
adjustment  assistance  under  title  n. 
Chapter  2,  of  the  Act.  The  investigations 
wiU  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 

Appendix 

[Petitions  Instituted  on  12/18/2000] 


Assistance,  at  the  address  shown  below, 
not  later  than  January  22,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  22. 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

Signed  at  Washington,  D.C.  this  18th  day 
of  December,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


38,424 
38,425 
38,426 
38,427 
38,428 
38.429 
38,430 
38,431 
38.432 
38.433 
38.434 
38,435 
38.436 
38.437 
38.438 
38.439 

38.440 
38.441 
38,442 
38,443 
38,444 
38,445 
38,446 

38.447 
38.448 
38,449 
38,450 
38.451 
38.452 
38.453 
38,454 
38.455 
38,456 
38.457 


Subject  firm  (Petitioners) 


Oeorgia  Pacific  (PACE) 

Ameripol  Synpol  Corp.  (PACE)  ... 

Universal  Furniture  (Co.) 

M.H.  Rhodes  (lAMAW) 

U.S.  Tape  &  Sticky  Prod.  (Wkrs) 
Paper  Calmenson  &  Co.  (lUE)  .... 

Upton  (Co.) 

Warm  Springs  Forest  (Co.)  

Singer  Sewing  Co.  (Wkrs) 

Full  Line  Distributors  (Co.)  

Condor  DC  Power  Supplies  (Co.) 

Blackfeet  Writing  (Wkrs) 

United  States  Leather  (Wkrs) 

AWC  Crestline  (Co.) 

Bend  N  Stretch  (Wkrs)  

Eastern  Fine  Paper  (Co.)  

U.S.  Forest  Industries  (Co.)  

^4ew  Process  Gear  (UAW)  

CMI  Industries  (Co.)  

NTN/BCA  Corp.  (Wkrs)  

Berenfiekj  Containers  (Wkrs) 

Buriington  Resources  (Wkrs)  

Sherwood  Dash  USA  (Wkrs)  

PirieWuff  (Wkrs) 

Fmit  of  tt>e  Loom  (Wkrs)  

Hasbro  (Wkrs)  

Specialty  Minerals  (Wkrs)  

Chcago  Lock  (Wkrs)  

ARA  Cutting  (Wkrs)  

Thomas  and  Belts  (Co.) 

Centec  Roil  (Wkrs)  

Plainwell  Paper  (PACE)  

Butterfield  Logging  (Co.)  

Copper  Range  Company  (Co.)  .... 


Locatkxi 


Baileyville.  ME 

Port  Neches,  TX  ... 

Marion,  NC 

Avon,  CT  

Gkxjcester,  MA  .... 

St.  Paul,  MN , 

Dallas,  TX  

Warm  Springs,  OR 
Murfreestwros,  TN 

Canton,  GA  , 

Brentwood,  NY 

Browning,  MT 

El  Paso,  TX 

Commerce,  TX 

Haileah.  FL 

Brewer,  ME  

Medford,  OR 

Cast  Syracuse,  NY 

Clinton,  SC 

Utitz,  PA „ 

Mason,  OH 

Farmington,  NM  .... 
Rancho  Cucanrtong, 
CA. 

PineWuff,  NC 

Osceola,  RA 

El  Paso,  TX 

Mobile.  AL  

Pleasant  Prairi,  Wl 

Miami,  FL  

Pembroke,  MA  

Bethlehem,  PA  

Plainwell,  Ml  

Post  Falls,  ID 

White  Pine.  Ml  


Date  of 
petitkm 


12/01/2000 
11/30/2000 
11/30/2000 
12/01/2000 
11/30/2000 
12/04/2000 
12/05/2000 
12/05/2000 
11/28/2000 
12/06/2000 
11/30/2000 
11/21/2000 
12/01/2000 
11/30/2000 
11/30/2000 
12/05/2000 

11/21/2000 
11/2S/2000 
12/04/2000 
12/03/2000 
12/04/2000 
12/01/2000 
10/13/2000 

12/04/2000 
11/27/2000 
12/04/2000 
12/06/2000 
12/05/2000 
12/06/2000 
12/06/2000 
12/07/2000 
12/07/2000 
11/30/2000 
11/09/2000 


Prodoct(s) 


Lumber. 

Synthetic  Rut)ber. 

Bedroom  and  Dining  Room  Furniture. 

Meters  ar>d  Timing  Devices. 

Transparent  Tape. 

GroufKJ  Engagir>g  Tools. 

Bulk  Margarine. 

Dimenskxial  Lumtier. 

IrKiustrial  Sewing  Machir>es. 

T-Shirts,  Sweatshirts.  Rorripers. 

Switching  Power  Supplies. 

Writing  Instruments. 

Leather  Hides. 

Wood  Bi-FokJ  Doors. 

Fatxics. 

Opaques    and    SiKcon    Coated    Release 

Paper. 
Veneer,  Plywood  and  Lumt)er. 
Transfer  Cases,  Manual  Transmissions. 
Unfinished  Ck>th. 

Bearings — Auto  and  Farm  Equipment. 
Steel  Drums. 
Oil  ar>d  Gas  Expkxatxxi. 
Auto  Wood  Dash  Kits. 

Curtains. 

Textiles. 

Toys. 

Cak:Jum  Cart>onates. 

Security  Locks  for  \/endir>g  Machines. 

Levi  Dockers  and  Shorts. 

Electronk;  Ptxjtocontrols. 

Rolls  for  Rolling  Mill  Operations. 

Printing  Papers. 

Logs. 

Cathode  Copper. 
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BNJJNQ  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratkxi 

tTA-W-38,418] 

HartxK  Industries  Traverse  City,  Ml; 
Notice  of  TermirurtkMi  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  11,  2000,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Harbor 
Industries,  Traverse  City,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  20th  day 
of  December  2000. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-939  Filed  1-10-01;  8:45  am] 
BMJJNO  cooe  4sio-ao-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[NAFTA-4280] 

Caffall  Brothers  Forest  Products,  Inc., 
Wllsonville,  OR;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  Sailed  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2331),  an  investigation  was  initiated  on 
November  9,  2000  in  response  to  a 
petition  filed  by  company  officials  on 
behalf  of  workers  at  Caffall  Bros.  Forest 
Products,  Inc.,  Wilsonville,  Oregon. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
December.  2000. 
Linda  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-945  Filed  1-10-01;  8:45  am] 

BHXMG  COOe  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 4238] 

Deicko  Automotive  Technologies 
Mount  Ayr,  lA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-1 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2331),  an  investigation  was 
initiated  on  October  13,  2000,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Dekko  Automotive 
Technologies.  Mount  Ayr,  Iowa. 
Workers  produce  wire  harness 
assembles. 

The  petitioner  has  stated  that  they  no 
longer  wish  to  pursue  the  petition  for 
the  Mount  Ayr  facility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  20th  day 
of  December,  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-938  Filed  1-10-01;  8:45  am] 

BLUNG  COOE  4510-30-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-004227] 

Harriet  &  Henderson  Yams, 
Incorporated,  Berryton  Plant, 
Summerville,  GA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-1 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2331),  an  investigation  was 
initiated  on  October  16,  2000  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Harriet  &  Henderson  Yams, 
Inc.,  Berryton  Plant,  Summerville, 
Georgia.  Workers  produced  cotton  yam. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequendy, 
further  investigation  in  this  case  would 


serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  28th  day  of 
December  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-946  Filed  1-10-01;  8:45  am] 

BILUNO  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,192  and  NAFTA-4187] 

Metal  Powder  Products  Company 
Logan,  OH;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  appUcation  dated  December  13, 
2000,  die  International  Association  of 
Machinists  and  Aerospace  Workers, 
Local  Lodge  55,  District  28,  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA)  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notices  were  signed 
November  30,  2000,  and  published  in 
the  Federal  Register  on  December  21, 
2000;  the  TAA  at  (65  FR  80457)  and  the 
NAFTA-TAA  at  (65  FR  80458). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opiaion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  denial  of  TAA  for  workers 
producing  powdered  metal  parts  for 
industrial  applications  at  Metal  Powder 
Products  Company,  Logan,  Ohio,  was 
based  on  the  finding  that  the 
"contributed  importanUy"  criterion  of 
the  group  eligibility  requirements  of 
section  222  of  the  Trade  Act  of  1974  was 
not  met.  The  subject  firm  transferred  all 
of  the  production  from  Logan,  Ohio  to 
other  domestic  facilities.  Prior  to  the 
closure  of  the  Metal  Powder  Products 
Company  plant  in  Logan,  Ohio,  sales 
and  production  remained  nearly 
constant. 
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The  Department's  denial  of  NAFTA- 
TAA  for  the  same  worker  group  was 
based  on  the  finding  that  criteria  (3)  and 
(4)  of  the  group  eligibility  requirements 
of  paragraph  (a)(1)  of  section  250  of  the 
Trade  Act  of  1974,  as  amended,  were 
not  met.  There  was  no  shift  in 
production  of  powder  metal  parts  from 
the  subject  firm  to  Mexico  or  Canada, 
nor  were  there  company  imports  of  like 
or  direcdy  competitive  products  from 
Mexico  or  Canada. 

The  petitioner  asserts  that  the  subject 
firm  took  some  of  the  key  management 
staff  to  the  Powder  Metal  Products  plant 
in  Mexico  and  production  there  has 
increased.  Although  not  elaborated  on 
in  the  initial  investigation,  the  company 
acknowledged  a  recent  acquisition  of  a 
plant  in  Mexico.  That  plant,  however, 
serves  the  auto  market  in  that  country 
and  none  of  the  production  was  shifted 
from  Logan,  Ohio  to  Mexico,  nor  will 
any  of  the  production  be  coming  back  to 
the  United  States. 

The  petitioner  also  provided  a 
shipping  label  from  Metal  Powder 
Specialities  in  Logan,  Ohio,  to  an 
address  in  Mexico.  The  shipping  label 
to  Mexico,  by  itself,  does  not  present 
any  new  information  which  would 
warrant  worker  group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC  this  26tb  day  of 
December  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  01-948  Filed  1-10-01;  8:45  am] 

BNJJNO  CODE  4510-30-M 


J)EPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4288] 

Posies  Inc.,  RociqxMt,  ME;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-183) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 


initiated  on  November  13,  2000,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Posies  Inc.,  Rockport  Maine. 
The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequendy, 
further  investigation  in  this  case  woiUd 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  28th  day 
of  December,  2000. 

Linda  G.  Poole, 

Certifying  Officer  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  01-944  Filed  1-10-01;  8:45  am) 

BHJJNO  COOE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  arKi  Training 
Administration 

[Docket  No.  NAFTA-03838  and  NAFTA- 
03838A] 

Rugged  Sportswear,  Slier  City,  Horth 
Carolina;  Rugged  Sportswear, 
Walstonburg,  North  Carolina; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a), 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974,  as  amended  (19  U.S.C.  2273), 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  May  30,  2000,  applicable 
to  workers  of  Rugged  Sportswear,  Siler 
City,  North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
June  8,  2000  (65  FR  36470). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  ocoirred  at  the  subject 
firms'  Walstonburg,  North  Carolina 
facility  when  it  closed  in  October,  2000. 
The  workers  were  engaged  in  the 
production  of  sweat  shirts,  sweat  pants 
and  sweat  shorts. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  workers  at  the  Walstonburg,  North 
CaroUna  location  of  Rugged  Sportswear. 

The  intent  of  the  Department's 
certification  is  to  include  aU  workers  of 
Rugged  Sportswear  who  were  adversely 
affected  by  a  shift  of  production  to 
Mexico. 

The  amended  notice  applicable  to 
NAFTA-03838  is  hereby  issued  as 
follows: 

"All  workers  of  Rugged  Sportswear,  Siler 
aty.  North  Carolina  (NAFTA-03838)  and 
Walstonburg,  North  Carolina  (NAFTA- 
03838A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 


March  31, 1999  through  May  30,  2002  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  IStfa  day 
of  December,  2000. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-943  Filed  1-10-01;  8:45  am] 
BNJJNO  COOE  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-002] 

5th  Digital  Earth  Community  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (Lead  Agency). 
ACTION:  Notice  of  meeting. 

summary:  The  Federal  Interagency 
Digital  Earth  Working  Group  will  hold 
the  5th  Digital  Earth  Community 
Meeting  that  will  focus  on 
accompUshments  thus  far,  and  the 
future  of  Digital  Earth.  The  intent  of  this 
meeting  is  to  continue  the  efforts  of 
enabling  and  facilitating  the  evolution 
of  Digital  Earth,  a  digital  representation 
of  the  planet  that  will  allow  people  to 
access  and  apply  geo-spatial  data  from 
multiple  resources.  Federal,  state,  and 
local  government  along  with  private 
industry,  academia  and  others  will 
participate  in  presentations,  workshops 
and  panel  discussions.  Together  we  will 
educate  and  empower  each  other  to 
continue  to  develop  the  Digital  Earth 
environment. 

DATES:  Wednesday,  January  31,  2001 

from  8  am  to  5  pm.  Registration 

beginning  at  7:30  am. 

ADDRESSES:  Capitol  Union  Building, 

Penn  State  University  at  Harrisburg,  777 

W.  Harrisburg  Pike,  Middletown,  PA 

17057. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meeting,  please  contact 
PSU  Contmuing  Education  at  717-948- 
6505  or  e-mail:  pshceweb@psu.edu.  If 
you  would  like  to  present  at  this 
meeting,  please  contact  Dr.  Todd 
Bacastow  at  814-863-0049  or  e-mail     • 
bacastow0psu.edu.  The  deadline  for 
registration  is  Wednesday,  January  24, 
2001.  This  is  an  outreach  service  of  the 
College  of  Earth  and  Mineral  Sciences. 
SUPPt-EMENTARY  INFORMATION: 

Format:  The  one  day  session  will 
concentrate  on  presentations, 
workshops,  and  panel  discussions.  The 
status  of  The  National  Digital  Earth 
Initiative,  What  is  Digital  Earth  and  It's 
Community,  Using  Digital  Earth 
Guidelines,  Developing  Applications, 
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Involving  Students,  and  Data 
Accessibility  will  all  be  discussed. 
Upcoming  conferences,  organizational 
committees  and  collaborative  efforts 
will  be  addressed  as  well.  There  will  be 
space  available  for  personal 
demonstrations — and  discussions 
throughout  the  day.  Although  the 
meeting  is  open  to  all  interested  parties, 
time  availability  for  presentations  and 
demonstrations  is  limited  and  will  be 
allocated  on  a  first  come  basis.  All 
interested  parties  must  contact  Dr.  Todd 
Bacastow  by  January  17,  2001. 

Web  Information:  Additional  details 
on  the  Ck)mmimity  Meeting  will  be 
posted  to  www.digitalearth.gov  in  the 
near  futiue. 

Dated:  January  2.  2001. 
Thomas  S.  Taylor, 

NASA  Digital  Earth  Pro-am  Manager. 
[FR  Doc.  01-785  Filed  1-9-01;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  SaENCE  FOUNDATION 

Comment  Request:  National  Science 
Foundation  Proposal/Award 
Infonrartion^-Grant  Proposal  Guide 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

summary:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  renewed  clearance  of  this 
collection.  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
OMB  clearance  of  this  collection  for  no 
longer  than  3  years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciiracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  March  12.  2001  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 


ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  "National  Sciences 
Foundation  Proposal/Award 
Information-Grant  Proposal  Guide" 

OMB  Approval  Number:  3145-0058. 

Expiration  Date  of  Approval:  July  31, 
2003. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  with  revision  an 
information  collection  for  three  years. 

Proposed  Project:  The  National 
Science  Foimdation  Act  of  1950  (Public 
Law  81-507)  set  forth  NSF's  mission 
and  purpose: 

"To  promote  the  progress  of  science;  to 
advance  the  national  health,  prosperity,  and 

welfare;  to  secure  the  national  defense. 

*  •   *" 

The  Act  authorized  and  directed  NSF  to 
initiate  and  support: 

•  Basic  scientific  research  and 
research  fundamental  to  the  engineering 
process; 

•  Programs  to  strengthen  scientific 
and  engineering  research  potential; 

•  Science  and  engineering  education 
programs  at  all  levels  and  in  all  the 
various  fields  of  science  and 
engineering; 

•  Programs  that  provide  a  source  of 
information  for  policy  formulation;  and 

•  Other  activities  to  promote  these 
ends.  Over  the  years,  NSF's  statutory 
authority  has  been  modified  in  a 
number  of  significant  ways.  In  1968, 
authority  to  support  applied  research 
was  added  to  the  Organic  Act.  In  1980, 
The  Science  and  Engineering  Equal 
Opportunities  Act  gave  NSF  standing 
authority  to  support  activities  to 
improve  the  participation  of  women  and 
minorities  in  science  and  engineering. 

Another  major  change  occurred  in 
1986,  when  engineering  was  accorded 
equal  status  with  science  in  the  Organic 
Act.  NSF  has  always  dedicated  itself  to 
providing  the  leadership  and  vision 
needed  to  keep  the  words  and  ideas 
embedded  in  its  mission  statement  fresh 
and  up-to-date.  Even  in  today's  rapidly 


changing  environment,  NSF's  core 
purpose  resonates  clearly  in  everything 
it  does:  promoting  achievement  and 
progress  in  science  and  engineering  and 
enhancing  the  potential  for  research  and 
education  to  contribute  to  the  Nation. 
While  NSF's  vision  of  the  future  and  the 
mechanisms  it  uses  to  carry  out  its 
charges  have  evolved  significantly  over 
the  last  foiu-  decades,  its  ultimate 
mission  remains  the  same. 

Use  of  the  Information:  The  regular 
submission  of  proposals  to  the 
Foundation  is  part  of  the  collection  of 
information  and  is  used  to  help  NSF 
fulfill  this  responsibility  by  initiating 
and  supporting  merit-selected  research 
and  education  projects  in  all  the 
scientific  and  engineering  disciplines. 
NSF  receives  more  than  30,000 
proposals  annually  for  new  projects, 
and  makes  approximately  10,000  new 
awards.  Support  is  made  primarily 
through  grants,  contracts,  and  other 
agreements  awarded  to  approximately 
2,800  colleges,  universities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
mainly  on  evaluations  of  proposal  merit 
submitted  to  the  Foundation  (proposal 
review  is  cleared  under  OMB  Control 
No.  3145-0060). 

The  Foimdation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  information  collection  to  identify 
and  address  excessive  reporting  burdens 
as  well  as  to  identify  any  real  or 
apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disability  of  the 
proposed  principal  investigator(8)/ 
project  director(s)  or  the  co-principal 
investigator(s)/co-proiect  director(6). 

Burden  on  the  Public:  The  Foundation 
estimates  that  an  average  of  120  hours 
is  expended  for  each  proposal 
submitted.  An  estimated  38,000 
proposals  are  expected  during  the 
course  of  one  year.  These  4,560,000 
public  burden  hours  aimually. 

Dated:  January  8,  2001. 
Suzanne  H.  Plimpton, 

NSF  Reports  Clearance  Officer. 

(FR  Doc.  01-84-1  Filed  1-10-01;  8:45  ami 

BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Computational  Infrastructure  & 
Research;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Advanced  Computational 
Infrastructure  &  Research  (#1185): 
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Date/Time  and  Place 

January  29-30,  2001;  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  5-6,  2001;  8  a.m.-5  p.m. — National 

Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  8-9,  2001;  8  a.m.-5  p.m.— Westin 

LAX  Los  Angeles,  CA 
February  12-13,  2001;  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  Charles  H.  Koelbel, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Room  1122,  Arlington,  VA  22230, 
(703)  292-8970. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  flnancial  support. 

Agenda:  To  review  and  evaluate 
Information  Technology  Research  pre- 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  01-880  Filed  1-1.0-01;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Networking  and  infrastructure 
Research;  Noticeiof  Meetings 

In  accordance  with  the  Federal 
Advisory  Commlroe  Act  (Pub.  L.  92- 
463,  as  amended),'the  National  Science 
Foimdation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Advanced  Networking  and 
Infi^structiue  Research  (#1207): 

Date/Time  and  Place 

January  29-30,  2001;  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  1-2,  2001;  8  a.m.-5  p.m.— Westin 

LAX  Los  Angeles,  CA 
February  8-9,  2001;  8  a.m.-5  p.m.— Westin 

LAX  Angeles,  CA 

Type  of  Meetings:  Closed. 

Contact  Person:  Taieb  Znati,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Room  1175,  Arlington,  VA  22230,  (703)  292- 
8949. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  Technology  Research  pre- 
proposals  as  part  of  the  selection  process  for 
awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen ).  York, 

Committee  Management  Officer. 
[FR  Doc.  01-881  Filed  1-10-01;  8:45  am] 
BILUNG  COOe  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  February  22-23,  2001:  8 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  580,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Thomas  Anderson  or 
George  E.  Brown,  Jr.,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
545,  Arlington,  VA  22230.  Telephone:  (703) 
292-8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  discuss  progress  and  plans  of 
proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-885  Filed  1-10-01;  8:45  am] 
BILUNG  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 


Date  and  Time:  February  6,  2001,  8:30  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  530,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Jom  Larsen-Basse, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Room  545,  Arlington,  VA  22230. 
Telephone:  (703)  292-8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Surface 
Engineering  and  Material  Design  Review 
Panel  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  LJ.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-888  Filed  1-10-01;  8:45  am) 
BILUNQ  COOE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computing- 
Communications  Research;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fouindation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Computing-Commiuiications 
Research  (#1192): 

Date/Time  and  Place 

January  29,  2001;  8  a.m. -5  p.m. — National 

Science  Foundation.  4201  Wilson 

Boulevard,  Arlington,  VA 
February  1-2,  2001;  8  a.m.-5  p.m.— Westin 

LAX  Los  Angeles.  CA 
February  5-6,  2001;  8  a.m. -5  p.m. — National 

Science  Foundation,  4201  Wilson 

Boulevard.  Arlington,  VA 
February  12-13,  2001:  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard.  Arlington,  VA 

Type  of  Meetings:  Closed. 

Contact  Person:  Frank  Anger.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Room  1145,  Arlington,  VA  22230,  (703)  292- 
8911. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  Technology  Research  pre- 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a    . 
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proprietary  or  confidential  natiire,  including 
technical  information;  ^lancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8.  2001. 
Kami  |.  York, 

Committee  Management  Officer. 
(FR  Doc.  01-883  Filed  1-10-01;  8:45  am] 


NATIONAL  SaENCE  FOUNDAHON 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sftecial  Emphasis  Panel  in 
Electrical  and  (Communications  System 
(1196). 

Date  and  Time:  lanuary  18-19,  2001;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  830,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Kishan  Baheti, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  675,  Arlington,  VA  22230. 
Telephone:  (703)  292-8339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  ftnancial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  Electronics,  Photonics  and 
Device  Technologies  Program  as  part  of  the 
selection  process  for  awairds. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  native,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
prop>osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  January  8,  2001. 
Karan  J.  Yotk, 

Committee  Management  Officer. 

[FR  Doc.  01-879  Filed  1-10-01;  8:45  am) 

BHJJNQCOOe  796«-01-«l 


NATIONAL  SCIENCE  FOUNDATION 

SpecM  Emphasis  Panel  in 
Experimental  and  Integrative 
ActtvWee;  Notice  of  Meetings 

In  acxordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 


in  Experimental  and  Integrative 
Activities  («1 193): 

Date/Time  and  Place 

January  29-30,  2001;  8  a.m.-5  p.m. — 

National  Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  1-2,  2001;  8  a.m.-5  p.m. — Westin 

LAX  Los  Angeles,  CA 
February  5-6,  2001;  8  a.m.-5  p.m. — National 

Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  12-13,  2001;  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 

Type  of  Meetings:  Closed. 

Contact  Person:  Gary  Strong,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  1160,  Arlington,  VA  22230,  (703)  292- 
8980. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  prop>08als 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  Technology  Research  pre- 
proposals  as  part  of  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  Yorli, 

Committee  Management  Officer. 

[FR  Doc.  01-882  Filed  1-10-01;  8:45  am) 

BILUNGCOOe  7S6S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Development  (1199). 

Date  and  Time:  February  1-2,  2001;  8:30 
am-5:30  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  830,  Arlington,  VA 
22230. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Drs.  A.  James  Hicks,  Victor 
Santiago,  Roosevelt  Johnson  and  Joseph 
Bragin,  Division  of  Human  Resource 
Development,  Room  815,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1632. 

Puqx)se  of  Meeting:  To  carryout  a 
Committee  of  Visitors  review  of  Historically 
Black  Colleges  and  Universities— UP  (HBCU). 
Louis  Stokes  Alliances  for  Minority 
Participation  (LSAMP).  Alliance  for  Graduate 


Education  and  the  Profiessoriate  (AGEP)  and 
Centers  for  Research  Excellence  in  Science  ft 
engineering  (CREST). 

Agenda: 

Closed:  February  1,  2001,  8:30  am-5:30  pm 
and  February  2,  2001,  8:30  am-3:30  pm.  To 
review  the  merit  review  process  covering 
funding  decisions  made  during  the 
immediately  preceding  three  fiscal  years. 

Open:  February  2,  2001,  3:30  pm-5:30  pm. 
Discussions  on  the  impact  of  projects  funded 
and  an  evaluation  of  the  programs. 

Reason  for  Closing:  Diiring  the  closed 
session,  the  Conunittee  will  be  reviewing 
proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  Such  deliberations  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-887  Filed  l-lO-Ol;  8:45  am) 
BHJJNO  CODE  7S65-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date  and  Time:  January  16-17,  2001;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1120,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Ephraim  Glinert,  Deputy 
Division  Director,  Division  of  Information 
and  Intelligent  Systems,  Room  1115,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230,  Telephone:  (703)  292- 
8930. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Human  Augmentation  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-877  Filed  1-10-01;  8:45  am] 

MUJNOCOOC  7S8S-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Information  and  Intelligent  Systems 
(#1200): 

Date/Time  and  Place 

January  29-30,  2001;  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard.  Arlington,  VA 
February  5-6,  2001;  8  a.m.-5  p.m. — National 

Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  8-9,  2001;  8  a.m.-5  p.m.— Westin 

LAX  Los  Angeles,  CA 
February  12-13,  2001;  8  a.m.-5  p.m.— 

National  Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA 
February  22-23,  2001;  8  a.m.-5  p.m. — Westin 

LAX  Los  Angeles,  CA 

Type  of  Meetings:  Closed. 

Contact  Person:  Michael  Lesk,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Room  1115,  Arlington,  VA  22230,  (703)  292- 
8930. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  Technology  Research  pre- 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552h(c],  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-884  Filed  1-10-01;  8:45  am] 

BHXINOCOOE  75S6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  panel  in  Materials 
Research  (1203). 

Dates  and  Times:  January  25-26,  2001;  8 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  390,  Arlington,  VA. 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  Bruce  Taggart,  Program 
Director,  Materials  Theory  Program,  Division 
of  Materials  Research,  Room  1065,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone  (703)  292- 
4941. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  support  for  the  FY 
2001  Nanoscale  Exploratory  Research  (NER) 
proposals  submitted  in  response  to  the 
Nanoscale  Science  and  Engineering 
Initiative. 

Reason  for  Closing:  The  proposals  being 
evaluated  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C.  552 
b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  01-872  Filed  1-10-01;  8:45  am] 
BUiJNa  CODE  TSSS-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Matltematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  federal 
Advisory  Committee  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  January  29-31,  2001;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Dmitry  Khavinson, 
4201  Wilson  Boulevard,  Room  1025, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
4871. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Foundations  Panel  Meeting, 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  January  8,  2001. 
iCaren  J.  Yorlc, 

Committee  Management  Officer. 

(FR  Doc.  01-878  Filed  1-10-01;  8:45  am] 

BILLINO  CODE  795S-01-M 

NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  January  29-30,  2001;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  370,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  C.  Denise  Caldwell, 
4201  Wilson  Boulevard,  Room  1015, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
7371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Nanoscale 
Science  and  Engineering  proposals  as  part  of 
the  evaluation  process  for  funding. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  8,  2001.  "^ 

Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-873  Filed  1-10-01;  8:45  am] 
nujNO  cooe  tsss-oi-m 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  February  1-2,  2001;  8 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  370,  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  C.  Denise  Caldwell, 
4201  Wilson  Boulevard,  Room  1015, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
7371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 
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Agenda:  To  review  and  evaluate  Nanoscale 
Science  and  Engineering  proposals  as  part  of 
the  evaluation  process  for  funding. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Conunittee  Management  Officer. 
[FR  Doc.  01-874  Filed  1-10-01;  8:45  am] 

MLLMQ  COM  7SSS-01-4I 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphaato  Panel  in  Phyaica; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date/Time:  February  8-9,  2001;  8  a.m.-5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  Richard  Isaacson, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  315,  Arlington,  VA  22230. 
Telephone:  (703)  292-7375. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C  552b(c),  (4)  and  (6)  of 
the  Govermnent  in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karan  J.  Yoric. 

Committee  Management  Officer. 

(FR  Doc.  01-875  Filed  1-1(M)1;  8:45  am] 

■LUNO  COOe  7S8S-ai-M 


NATIONAL  SCIENCE  FOUNDATION 

Spadal  Emphaato  Panel  In  Phyaica; 
Nolica  of  MaaUng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 


Date/Time:  January  25-26,  2001;  8  a.m.-5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  Isaacson, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  315,  Arlington,  VA  22230. 
Telephone:  (703)  292-7375. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  8.  2001. 
Karen ).  York, 

Committee  Management  Officer. 

[FR  Doc.  01-876  Filed  1-11-01;  8:45  am) 

BHAJNO  COOe  7S9S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Adviaory  Panel  for  Phyaiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  annoimces  the 
following  meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1160). 

Date  and  Time:  February  7-9,  2001,  8 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA. 

Type  o/ Meeting:  Part-Open. 

Contact  Persons:  Dr.  Kimberlyn  Williams, 
and  Dr.  Stephen  Vessey,  National  Science 
Fotmdation,  4201  Wilson  Boulevard,  Room 
685,  Arlington,  VA  22230.  Telephone:  (703) 
292-6421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  proposals  submitted  to  the 
NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person(s)  listed  above. 

Agenda:  Open  Session:  February  8,  2001 , 

4  p.m.  to  5  p.m. — discussion  or  research 
trends,  opportunities  and  assessment 
procedures  in  Integrative  Biology  and 
Neuroscience. 

Closed  Session:  February  7,  2001,  8  a.m.  to 

5  p.m.;  February  8,  2001,  8  a.m.  to  4  p.m.; 
February  9,  2001,  8  a.m.  to  5  p.m.  To  review 
and  evaluate  the  Doctoral  Dissertation 
Improvement  Grants  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  8,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  01-886  Filed  1-10-01;  8:45  am] 

BILUNQ  COOe  7S6S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  a  Public  Meeting  on 
Aaaaaaing  Future  Regulatory  Reaearch 


AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  a  third 
meeting  of  nuclear  experts  from  the 
government,  the  nuclear  industry, 
academia,  and  the  public  on  January 
24-25,  2001.  As  a  restilt  of  the  first  two 
meetings,  the  nuclear  experts  issued  a 
draft  report  composed  of  the  individual 
views  of  the  experts  on  the  role  and 
direction  of  regiilatory  research.  The 
draft  report  contains  a  nimiber  of 
recommendations.  The  piu^ose  of  this 
meeting  is  to  evoke  and  evaluate 
strategies  for  implementing  the 
recommendations.  RES  will  provide  the 
panel  with  RES  perspectives.  The 
licensing  offices  and  the  Regions  will 
also  provide  an  overview  of  their 
technical  assistance  and  research 
activities.  The  meeting  is  open  to  the 
public  and  all  interested  parties  may 
attend. 

DATES:  The  meeting  will  be  held  from 
8:00  AM  to  5:00  PM  on  January  24  and 
25,  2001,  at  the  Marriott  Residence  Inn 
located  at  7335  Wisconsin  Avenue  in 
Bethesda,  Maryland  20804.  The 
telephone  nimiber  of  the  hotel  is  301- 
718-0200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  with  respect  to  this  meeting 
should  be  referred  to  James  W.  Johnson, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission  at 
(301)  415-6293;  fax  301-415-5153;  E- 
mail  jwj@nTC.gov. 

SUPPLEMENTARY  INFORMATION:  Parking  is 
available  in  the  hotel  for  a  modest  cost 
Additional  parking  in  Bethesda  is 
somewhat  limited.  The  hotel  can  also  be 
reached  by  Metro. 

The  hotel  is  located  one  block  south 
of  the  Bethesda  Metro  stop  on  the  Red 
Line  and  is  on  the  opposite  side  of  the 
street  from  the  Metro  station.  Seating  for 
the  public  is  limited  and  therefore  will 
be  on  a  first-come,  first  serve  basis. 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Notices 


2461 


Dated  at  Rockville,  Maryland,  this  5th  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission. 
(FR  Doc.  01-834  Filed  1-10-01;  8:45  am] 

BtLLMG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Conaolidated  Guidance  About 
Materiala  Licenses:  Program-Specific 
Guidance  About  Special  Nuclear 
Material  of  Leaa  Than  Critical  Maaa 
LIcenaes 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

ACnON:  Notice  of  availability. 

SUMMARY:  The  NRC  is  announcing  the 
availability  of  final  NUREG-1556, 
Volume  17,  "Consolidated  Guidance 
about  Materials  Licenses:  Program- 
Specific  Guidance  about  Special 
Nuclear  Material  of  Less  Than  Critical 
Mass  Licenses,"  dated  November  2000. 

The  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  nimierous 
guidance  documents  into  a  NUREG- 
series  of  reports.  This  final  NUREG 
report  is  the  1 7th  guidance  document 
developed  to  support  an  improved 
materials  licensing  process. 

This  guidance  is  intended  for  use  by 
applicants,  licensees,  and  the  NRC  staff, 
and  will  also  be  available  to  Agreement 
States.  This  docimient  combines  and 
updates  the  guidance  found  in 
Regulatory  Guide  10.3  "Guide  for  the 
preparation  of  Applications  for  Special 
Nuclear  Material  Licenses  of  Less  Than 
Critical  mass  Quantities."  This  final 
report  takes  a  more  risk-informed, 
performance-based  approach  to 
licensing  quantities  of  special  nuclear 
material  of  less  than  critical  mass,  and 
reduces  the  information  (amount  and 
level  of  detail)  needed  to  support  an 
application  to  use  this  material. 

A  free  single  copy  of  final  NUREG 
1556,  Volume  17,  may  be  requested  by 
writing  to  the  US  Nuclear  Regulatory 
Commissiofi,  ATTN:  Mrs.  Carrie  Brown, 
Mail  Stop  TWFN  9-C24,  Washington, 
DC  20555-0001.  Ahematively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
cxb@nrc.gov.  A  copy  of  this  final 


NUREG  1556  Volimie  17,  is  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level). 
Washington,  DC  20555-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Carrie  Brown,  TWFN  9-F-24,  Division 
of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-8092. 

Electronic  Access:  Final  NUREG- 
1556,  Vol.  17  is  available  electronically 
by  visiting  the  NRC's  Home  Page 
[http://www.nrc.gov/nrc/nucmat.html) 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  December,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  K.  Holahan, 

Chief,  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  NMSS. 
(FR  Doc.  01-833  Filed  1-10-01;  8:45  am] 

BILUNG  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rule  15g-9;  SEC  File  No.  270-325;  0MB 
Control  No.  3235-0385] 

Propoaed  Collection;  Comment 
Request 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comment 
on  the  collection  of  information 
described  below.  The  Commissipn  plans 
to  submit  this  existing  collection  of 
information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  15g-9,  Sales  Practice 
Requirements  for  Certain  Low-Priced 
Securities 

Section  15(c)(2)  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  authorizes  the  Commission  to 
promulgate  rules  that  prescribe  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive,  or  manipulative 
practices  in  connection  with  over-the- 
counter  ("OTC")  securities  transactions. 
Pursuant  to  this  authority,  the 
Commission  in  1989  adopted  rule  15a- 
6  (the  "Rule"),  which  was  subsequently 
redesignated  as  rule  15g-9, 17  CFR 
240.15g-9.  The  Rule  requires  broker- 
dealers  to  produce  a  written  suitability 
determination  for,  and  to  obtain  a 
written  customer  agreement  to,  certain 
recommended  transactions  in  low- 
priced  stocks  that  are  not  registered  on 


a  national  securities  exchange  or 
authorized  for  trading  on  NASDAQ,  and 
whose  issuers  do  not  meet  certain 
minimum  financial  standards.  The  Rule 
is  intended  to  prevent  the 
indiscriminate  use  by  broker-dealers  of 
fraudulent,  high-pressure  telephone 
sales  campaigns  to  sell  low-priced 
securities  to  unsophisticated  customers. 

The  staff  estimates  that  approximately 
270  broker-dealers  incur  an  average 
burden  of  78  hours  per  year  to  comply 
with  this  rule.  Thus,  the  total  annual 
burden  to  comply  with  the  Rule  is 
estimated  at  21,060  hours  (270  x  78). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents;  and 
(d)  ways  to  minimuze  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  yoiu  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

Dated:  January  4,  2001. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  01-788  Filed  1-10-01;  8:45  am) 

BILUNG  CODE  8010-01-W 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  Prom  Liating  and 
Registration;  (Ceridian  Corporation, 
Common  Stock,  $.50  Par  Value)  Hie 
No.  1-01969 

January  4,  2001. 

Ceridian  Corporation  ("Company") 
has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.50  par  value  ("Security"),  from 


•  15  U.S.C.  78/(d). 
M7CFR240.12d2-2(d). 
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listing  and  registration  on  the  Pacific 
Exchange.  Inc.  ("PCS")  and  on  the 
Chicago  Stock  Exchange.  Inc.  f"CHX"). 

In  addition  to  its  lisbng  on  the  PCX 
and  CHX.  the  Security  is  currently  listed 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE").  The  Company  has  resolved  to 
reduce  the  number  of  Hstings  of  its 
Security  in  order  to  avoid  the  costs 
associated  with  maintaining  multiple 
listings.  The  Comany  desires  to 
continue  only  its  listing  on  the  NYSE. 

The  Company  has  stated  in  its 
application  that  it  has  complied  with 
the  respective  rules  of  the  PCX  and  CHX 
governing  the  withdrawal  of  security  by 
its  issuer  and  that  both  the  PCX  and  the 
CHX  have  in  turn  indicated  that  they 
will  not  oppose  such  proposed 
withdrawals.  The  Company's 
appUcation  shall  not  have  any  effect  on 
the  Security's  continued  listing  on  the 
NYSE  or  on  its  registration  imder 
section  12(b)  of  the  Act.  3 

Any  interested  person  may,  on  or 
before  January  26.  2001.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
respective  rules  of  the  PCX  and  CHX 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  01-789  Filed  1-10-01;  8:45  am] 

BUJNQ  COM  Mlfr-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatMM  Ho.  34-^43798;  HI*  No.  SR-BSE- 
00-12] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  by 
ttte  Boston  Stock  Exchange,  Inc. 
Relating  to  ttie  Time  Period  for  Filing 
Claims  Against  Specialists 

January  3,  2001. 

I.  Introduction 

On  September  21,  2000.  the  Boston 
Stock  Exchange,  Inc.  ("BSE"),  filed  with 


the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereimder.^  On  October  3, 
2000,  the  BSE  filed  Amendment  No.  1 
to  the  proposed  rule  change. ^  Notice  of 
the  proposed  rule  change,  as  amended, 
was  published  for  comment  in  the 
Federal  Register  on  November  1,  2000.'* 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposed  Rule 
Change 

The  BSE  proposes  to  amend  Chapter 
XV,  Section  14,  of  its  rules,  titled 
"Claims  and  Reports  Against 
Specialists".  The  amendment  shortens 
the  permitted  time  period  for:  filing 
claims  against  specialists  relating  to 
erroneous  comparisons  and  the 
omission  of  a  report  that  was  properly 
made,  to  three  business  days.  The 
amendment  will  bring  the  time  fiames 
in  the  rule  into  parity  with  the 
settlement  period  required  by  Rule 
15c6-l  under  the  Act.s 

IIL  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Act,'  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regidating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciirities. 
The  Commission  believes  that 
shortening  the  time  frame  within  which 
a  claim  relating  to  an  erroneous 
comparison  must  be  made  so  that  it  is 
consistent  with  the  settlement  time 
frame  mandated  by  Rule  15c6-l  under 


M5U.S.C78Ab). 
«17CFR200.3O-3(a)(l). 


» 15  U.S.C.  788(bMl). 

»17CFR240.19b-4. 

^  In  Amendment  No.  1 .  the  Exchange  made 
certain  technical  changes  relating,  inter  alia,  to  the 
format  of  the  Rling,  the  date  of  effectiveness  of  the 
proposed  rule  change,  and  the  authorization 
procedures  of  the  Exchange.  See  Amendment  No. 
1.  filed  October  3,  2000. 

*  See  Securities  Exchange  Act  Release  No.  43506 
(November  1,  2000),  65  KR  67783  (November  13, 
2000). 

M7CFR240.15C6-1. 

*In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78(c)(f). 

'  15  U.S.C.  78fn)M5). 


the  Act  should  promote  timely 
settlement  of  securities  transactions. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  piu^uant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (File  No.  SR- 
BSE-00-12),  as  amended,  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-790  Filed  1-10-01;  8:45  am) 

BIUMO  COOC  M1»-m-ll 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Docket  No.  Release  No.  34-43810;  File  No. 
Sn-£MCC-00-07] 

SeH-Regulatory  Organizations; 
Emerging  Martcets  Clearing 
Corporation;  Motice  of  Rling  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Related  to 
Mailing  a  Security  Ineligible  for 
Processing 

January  4.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
August  28,  2000,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  and  11  below,  which  items  have 
been  prepared  primarily  by  EMCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  permits 
EMCC  in  certain  circumstances  to 
remove  a  security  from  its  list  of  EMCC 
eligible  instruments  and  to  exit  open 


•15  U.S.C.  78s(b)(2). 

•  17  CFR  200.30-3(aKl2). 

>  15  U.S.C  785(b)(1). 
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transactions  in  that  security  from  its 
clearance  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

EMCC's  rules  permit  EMCC  to  remove 
a  security  from  its  list  of  those  securities 
eligible  for  prtKessing  through  EMCC's 
system  in  certain  circumstances. 
However,  EMCC's  rules  do  not  permit 
EMCC  to  exit  any  pending  trades  in 
such  a  security  from  its  system  for  any 
reason  other  than  where  the  security  is 
no  longer  deliverable  through  a 
qualified  secvuities  depository.  Without 
the  ability  to  exit  pending  trades  from 
its  processing  system,  there  may  be 
circumstances  where  a  member  may 
lose  important  rights  in  a  security  by 
virtue  of  the  continued  inclusion  of  its 
trades  in  EMCC's  processing  system. 

The  proposed  rule  change  therefore 
would  permit  EMCC  to  make  a  security 
ineligible  for  processing  in  its  system 
and  to  exit  pending  trades  in  that 
security  by  issuing  appropriate 
instructions  to  its  affected  members  if  in 
EMCC's  judgment  a  member  may  lose 
important  rights  by  reason  of  the 
security's  continued  status  as  an  EMCC 
eligible  instrument.  For  example,  where 
an  EMCC  eligible  instnunents  is  subject 
to  a  restructuring  which  includes  a 
voluntary  exchange  offer,  a  party  to  a 
pending  trade  in  that  security  may  lose 
the  right  to  receive  the  exchange 
security  of  its  original  counterparty  does 
not  take  appropriate  protective  action. 
In  that  case,  the  parties  can  best  protect 
their  rights  by  dealing  directiy  with 
each  other  outside  of  EMCC.  In  that 
event,  EMCC  would  notify  all  members 
of  the  security's  removal  and  issue 
instructions  in  a  manner  it  determines 
is  appropriate  to  the  affected  members 
and  to  the  extent  applicable  to  the 
relevant  qualified  securities  depository 
naming  members  as  the  contraparties  to 
the  affected  transactions.  EMCC  would 


issue  such  instructions  with  a  view 
towards  minimizing  the  niunber  of  such 
instructions  issued  in  a  ^iven  instance. 
EMCC  believes  that  this  rule  change 
will  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  emerging 
market  securities  transactions  and 
therefore  believes  that  it  is  consistent 
with  section  17A(b)(3)(F)  of  die  Act.3 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(F).«  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
setUement  of  securities  transactions. 
The  proposed  rule  is  designed  and 
should  enable  EMCC  to  help  its 
members  not  lose  important  rights  with 
respect  to  emerging  market  debt 
securities  which  are  subject  to 
restructurings  or  other  similar  actions. 
As  a  result,  the  rule  change  should 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  the 
securities  transactions. 

EMCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  of  the 
notice  of  filing  because  approval  to  this 
proposed  rule  filing  will  allow  EMCC  to 
be  prepared  to  take  the  appropriate 
actions  wherever  the  next  restructuring 
or  similar  event  occurs  which  involves 
an  EMCC  eligible  instrument. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and   . 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-00-07  and 
should  be  submitted  by  February  1, 
2001. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-00-07)  be  and  hereby  is 
approved. 

For  the  (Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-895  Filed  1-10-01;  8:45  am] 

BtLUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43808;  File  No.  EMCC-00- 
08] 

Self-Regulatory  Organizations; 
Emerging  Martcets  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  to  Permit 
Members  to  Satisfy  Clearing  Fund 
Obligations  With  Either  Immediatety 
Available  Funds  or  Eligible  Treasury 
Securities 

January  4,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  3,  2000,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC 


M5  U.S.C  78q-l(b)(3MF). 
«15U.S.C78q-l(b)(3)(F). 


» 15  U.S.C  78s(b)(2). 
<>17CFR200.30-3(a)(12). 
>  15  U.S.C.  78«(b)(l). 
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proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  EMCC  members  to  satisfy  their 
obligations  to  make  additional  clearing 
fund  deposits  with  either  immediately 
available  funds,  as  currently  required,  or 
eligible  treasury  securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receive  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

EMCC's  Rule  4,  section  5(iii)  cxurently 
requires  that  members  satisfy  their 
obligation  to  make  additional  required 
deposits  ("margin")  to  the  clearing  fund 
in  immediately  available  funds.  EMCC 
Rule  4.  section  8  permits  the 
substitution  of  eligible  collateral  for 
clearing  fund  cash.  On  the  same  day  a 
cash  deposit  is  made,  members  may 
substitute  eligible  treasury  securities  ^  or 
an  eligible  letter  of  credit  *  for  all  or  a 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC 

^  As  defined  in  EMCC  Rule  1,  the  term  "eligible 
treasury  security"  means  an  unmatured,  marketable 
debt  security  in  book-entry  form  that  is  a  direct 
obligation  of  the  United  States  Government. 

*  As  defined  in  EMCC  Rule  1,  the  term  "eligible 
letter  of  credit"  means  a  letter  of  credit  that: 

(a)  Is  issued  by  an  approved  letter  of  credit  issuer; 

(b)  Contains  the  unqualified  commitment  of  such 
issuer  to  pay  a  specified  sum  of  money  upon 
demand  (properly  drawn  under  the  letter  of  credit) 
at  any  time  prior  to  the  expiration  of  the  letter  of 
credit; 

(c)  Is  irrevocable  and  may  be  neither  revoked  nor 
amended  to  reduce  its  amount  except  upon  the 
issuer's  written  notice  to  EMCC  of  its  intent  to 
revoke  or  amend,  which  must  be  given  not  less  than 
five  full  business  days  prior  to  the  date  fixed  for 
such  revocation  or  amendment,  and  EMCC's 
consent  to  the  revocation  or  amendment,  which 
shall  be  given  promptly  upon  EMCC's 
determination  that  the  member  either  has 


portion  of  any  such  margin  cash 
deposited  provided  the  member 
maintains  the  requisite  minimum  ratios 
of  cash  to  seouities  and/or  letters  of 
credit.  5 

To  accommodate  member  requests, 
EMCC  proposes  changing  Rule  4, 
section  5(iii)  to  allow  members  the 
option  of  meeting  clearing  fund  margin 
calls  with  either  cash  or  eligible  treasury 
securities.  The  proposed  rule  change 
increases  operating  efficiencies  by 
transforming  what  is  currently  a  two- 
step  process  into  a  single  step  process. 
Eligible  treasviry  securities  so  deposited 
would  be  valued  at  96%  of  their  current 
market  value  as  provided  in  Section  8 
of  EMCC  Rule  4.  Notwithstanding  the 
change,  EMCC  would  retain  the  right,  in 
its  discretion,  to  require  additional 
deposits  to  be  made  in  cash. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7  A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  EMCC  because 
it  will  promote  operating  efficiencies 
and  will  bcilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
emerging  market  seciuities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Conunission  of  any  written 
comments  received  by  EMCC. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


substituted  other  collateral  of  at  least  equal  value 
prior  to  such  revocation  or  amendment  or  otherwise 
will  have  sufficient  remaining  value  in  its  clearing 
fund  deposit  at  the  time  of  such  revocation  or 
amendment  to  satisfy  its  anticipated  required  fund 
deposit; 

(d)  States  that  (1)  it  will  be  duly  honored  upon 
presentment  of  it  to  the  issuing  bank  and  (2)  partial 
drawings  are  permitted:  and 

(e)  Is  in  a  form  and  contains  such  other  terms  and 
conditions  as  may  be  required  by  EMCC 

>  EMOC  Rule  4.  Sections  2  and  8(c). 
•15U.S.C.78q-l. 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consent,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  shoidd 
refer  to  File  No.  SR-EMCC-00-08  and 
should  be  submitted  by  February  1, 
2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Kfaigaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-896  Filed  1-10-01;  8:45  amj 

aiLUNO  cooe  soio-oi-m 


M7  CFR  20O.3O-3(aMl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43793;  File  No.  SR-GSCC- 
00-08] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing        X. 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Permitting  Clearing  Fund  Offsets  for 
Category  2  Dealer  Netting  Members 
and  Futures  Commission  Merchants 

January  3.  2001. 

Piusuant  to  section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
July  31,  2000,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frtim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  nde  change  would 
enable  GSCC  to  provide  offsets  in  the 
clearing  fund  calculation  for  Category  2 
Dealer  Netting  Members  and  Category  2 
Futures  Commission  Merchants 
("FCMs")  (collectively,  "category  2 
members")  that  meet  all  of  GSCC's 
requirements  for  participating  in  its 
netting  system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rules  change  and  discussed 
any  comments  it  received  on  the 
proposed  rules  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  siunmaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  has  established  two 
membership  categories  ("category  1" 
and  "category  2")  for  dealers  and  FCMs 
that  want  to  participate  in  GSCC's 


netting  system.  GSCC  established  a 
"Category  2"  membership  for  dealers 
and  FCMs  that  meet  all  of  GSCC's 
requirements  for  participating  in  the 
netting  system  but  have  less  net  worth 
than  GSCC's  category  1  members.  The 
minimum  net  worth  requirement  for 
category  1  members  is  $50  million,  and 
the  minimum  net  worth  requirement  for 
category  2  members  is  $25  million.^ 
While  category  2  members  have  a 
lower  net  worth  threshold  than  category 

1  members,  category  2  members 
cxurentiy  have  a  more  stringent  clearing 
fund  requirement  under  GSCC  Rule  4, 
section  2(d).  Specifically,  the  clearing 
fund  requirement  for  category  2 
members  is  calciilated  (i)  without  the 
benefit  of  any  of  the  offsets  across 
opposite  net  settlement  positions  *  that 
are  permitted  for  category  1  members 
and  (ii)  with  margin  factors  set  at  the  99 
percent-of-movements  confidence 
level  5  (while  margin  factors  for  a 
category  1  member  are  set  at  the  95 
percent  confidence  level).  In  addition,  if 
a  category  2  member  elects  to  receive 
credit  forward  margin  amounts  ^  in  its 
daily  funds-only  settlements,  its  margin 
factors  are  set  at  levels  that  are  based  on 
the  greater  of:  (i)  the  category  2  margin 
factors  or  (ii)  margin  factors  adjusted  to 
reflect  GSCC's  historical  two-day  price 
volatility  data  covering  95  percent  of  all 
movements.' 

GSCC  currently  has  no  active  category 

2  members.  GSCC  believes  that  certain 
entities  that  meet  the  eligibility 
requirements  for  category  2  membership 
and  who  recognize  the  many  benefits  of 
GSCC's  netting  system  have  not  applied 
for  membership  because  they  consider 
the  liquidity  burden  associated  with  the 
current  clearing  fiuid  calculation  to  be 
too  onerous.  In  order  to  broaden  the 
availability  of  GSCC's  netting  services, 
GSCC  proposes  to  allow  for  offsets  in 
the  clearing  fimd  calculation  for 
category  2  members.  The  current 
prohibition  of  offsets  for  category  2 


'  15  U.S.C  78s(b)(l). 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


^  Both  categories  have  identical  requirements  for 
minimum  excess  net  or  liquid  capital  of  SlO 
million. 

■•This  means  that  GSCC  does  not  allow  category 
2  members  to  offset  long  positions  versus  short 
positions. 

'  This  means  that  the  category  2  margin  factors 
are  based  on  GSCC's  historical  daily  price  volatility 
data  covering  99  percent  of  all  movements. 

^  A  credit  forward  margin  amount  refers  to 
GSCC's  d^ily  process  of  computing  a  member's 
collateral  by  marking  to  market  the  member's 
transactions  that  will  settle  in  the  fiiture.  The  result 
will  produce  a  net  credit  or  a  net  debit.  If  the 
member  has  a  net  credit,  it  can  elect  to  have  GSCC 
pay  it  the  value  of  the  net  credit.  If  the  member  has 
a  net  debit,  it  must  pay  GSCC. 

'  A  category  2  member  that  elects  to  receive  credit 
forward  margin  amounts  will  have  higher  margin 
factors  than  a  category  2  member  that  does  not 
make  that  election. 


members  was  implemented  years  ago  as 
a  conservative  measure  designed  to 
avoid  any  risk  arising  from  the  creation 
of  the  category  2  level.  Now,  after  many 
years  of  experience  in  conducting  risk 
assessments,  netting,  and  calculating 
margin,  GSCC  believes  that  prohibiting 
offsets  is  overly  conservative  and 
punitive.  In  addition,  expanding  the 
roster  of  GSCC  netting  members  should 
also  enhance  the  netting  benefits  for  the 
existing  members  that  currently  trade 
with  potential  category  2  members. 

Recognizing  that  category  2  members 
have  smaller  net  worth  bases  and  may 
therefore  be  deemed  to  pose  a  greater 
risk  of  default  than  category  1  members, 
the  margin  factors  applied  to  category  2 
members  will  continue  to  be  set  at  the 
99  percent  confidence  level  (versus  95 
percent  for  category  1  members). 
Furthermore,  category  2  members  will 
still  be  required  to  make  an  election 
regarding  the  receipt  of  forward  margin. 
By  permitting  certain  offsets  for  category 
2  members  and  at  the  same  time 
maintaining  the  more  stringent  margin 
factor  requirements,  GSCC  will  collect 
sufficient  margin  from  duly  approved 
category  2  members  while  expanding 
the  range  of  netting  members  in  a 
prudent  manner. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)(F)8  of  the  Act  and  the  rules 
and  regulations  thereunder  because  it 
will  (i)  permit  new  entities  to  join  GSCC 
and  realize  the  benefits  of  participating 
in  its  netting  system  and  (ii)  enhance 
the  netting  benefits  of  existing  members 
that  currently  trade  with  the  potential 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  From  Members, 
Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.^  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


"15  U.S.C.  78q-l(b)(3)(F). 

'  Members  will  be  notified  of  the  rule  change 
filing,  and  comments  will  be  solicited  by  an 
Important  Notice. 


2466 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Notices 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ins{>ection  and  copying  in 
the  Commission's  PubUc  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  GSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-08  and 
should  be  submitted  by  February  1, 
2001. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 'o 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-897  Filed  1-10-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaase  No.  34-43794;  HI*  No.  SR-GSCC- 
00-10] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Submission  of  Repo  Collateral 
Substitutions 

January  3,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  11,  2000,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  and  on 
November  20,  2000,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
GSCC's  rules  relating  to  repo  collateral 
substitutions  processes  and  the  fees 
associated  with  such  substitutions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
siunmaries,  set  forth  in  section  A,  B,  and 
C  below,  of  the  most  significant  aspects 
of  these  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Support  of  repo  collateral 
substitutions  has  been  an  integral  part  of 
GSCC's  array  of  services  for  bUnd- 
brokered  repo  markets  since  its 
introduction  in  1996.  Over  the  past  two 
years,  however,  GSCC  members  have  at 
times  ragaged  in  certain  practices  in 


connection  with  the  repo  collateral 
substitution  process  that  present  risk  to 
GSCC  and  its  members  by  placing  an 
inordinate  level  of  stress  on  the 
operational  infrastructures  of  GSCC  and 
its  inter-dealer  broker  members,  and  by 
causing  undue  fail-financing  expenses 
for  other  members.  GSCC  desires  to 
prohibit  these  practices  and  to  impose 
an  additional  risk  management  measure 
on  the  repo  substitution  process. 

1.  Late  Notifications 

Over  the  past  two  years,  there  have 
been  an  increasing  number  of  occasions 
where  GSCC  experienced  dramatic 
increases  in  the  number  of  substitutions 
requests.3  In  addition,  many  members 
have  not  followed  The  Bond  Market 
Association's  ("TBMA")  published 
deadlines  for  substitution  requests 
applicable  to  dealers  and  brokers  which 
has  resulted  in  GSCC  receiving  the 
substitution  requests  late  in  the  day.^ 
Specifically,  some  dealers  are  not 
complying  with  the  substitution 
deadlines  and  some  brokers,  in  turn,  are 
not  able  to  submit  the  requisite 
notifications  to  GSCC  in  a  timely 
manner.  The  combination  of  the 
increased  volimie  and  the  late 
submissions  has,  on  certain  occasions, 
placed  an  inordinate  amount  of  stress 
on  both  GSCC's  and  the  brokers' 
infrastructures.  In  addition,  because 
"new"  collateral  is  often  delivered  at  or 
too  near  the  close  of  the  securities 
Fedwire  to  be  redeUvered  by  GSCC, 
GSCC  is  forced  in  many  instances  to 
obtain  overnight  financing,  the  cost  of 
which  is  passed  on  to  the  netting 
members.^ 

GSCC  has  requested  a  nimiber  of 
times  over  the  past  two  years  that 
industry  participants  voluntarily 
comply  with  TBMA  deadlines  for 


w  17  CFR  2O0.3O-3(aMl2). 


« 15  U.S.C  78«(bKl). 

'  The  Commission  has  modified  the  text  of  the 
sununarias  prepared  by  GSOC. 


'  These  spikes  in  substitution  requests  occur  most 
often  at  month^end  and  quarter-end. 

*  Update  98-3  of  the  TBMA's  Repo  Trading 
Practices  Guidelines  (August  1996)  (hereinafter 
"TBMA's  Guidelines")  states; 

Unless  the  parties  to  a  trade  otherwise  agree,  in 
all  trades  executed  through  brokers,  dealers  should 
notify  the  brokers  of  any  substitution  of  collateral 
no  later  than  9:55  a.m.  INew  York  Time).  In  turn 
the  broker  should  notify  the  counterparty  dealer  of 
the  substitution  by  JO.-OO  a.m.  (New  York  time). 
Substitution  notifications  received  after  the  relevant 
deadline  will  be  accommodated  on  a  "best  efforts" 
basis.  Additionally,  dealers  should  provide  brokers 
with  the  description  of  the  substituted  collateral  by 
It. -00  a.m.  (New  York  time).  (Emphasis  in  origiiial.) 

'GSGC's  Rule  12  provides  that  the  costs  or 
expenses  inctured  by  GSCC  in  obtaining  financing 
under  such  circumstances  are  generally  allocated 
pro  rata  among  all  netting  members  based  upon 
usage  of  GSCC's  services.  Rule  12  also  provide  that 
if  the  GSCC  Board  determines  that  a  netting 
member  has  on  a  frequent  basis  and  without  good 
cause  caused  GSOC  to  incur  financing  costs,  the 
member  can  become  obligated  to  pay  for  or 
reimburse  GSCC  for  the  entire  amount  of  the 
financing  costs. 
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submitting  the  requisite  notifications  for 
repo  collateral  substitution  requests  and 
that  GSCC  receive  the  notifications  by  or 
shortiy  after  the  11:00  a.m.  TBMA 
deadline  by  which  the  broker  should 
have  all  requisite  substitution 
information.  There  has  not  been 
sufficient  compUance  with  these 
requests.  Therefore,  GSCC  believes  it  is 
necessary  to  amend  its  rules  to  impose 
deadlines  for  the  submission  of  the 
requisite  notifications  to  GSCC. 

Under  the  proposed  rule  change, 
GSCC  will  amend  Rule  18  ("Special 
Provisions  for  Repo  Transaction"),  its 
Schedule  of  Timeframes,  and  its  Fee 
Schedule  to  initially  impose:  (i)  a 
deadline  of  noon  (12  p.m.)  after  which 
the  dealer  member  that  initiated  the 
substitution  will  be  subject  to  a  late  fee 
of  $500  per  substitution  notification  and 
(ii)  an  absolute  deadline  of  12:30  p.m. 
after  which  GSCC  will  reject  the 
substitution  notification.^  GSCC  will 
extend  these  submission  deadlines  by 
one  hoiu  on  those  days  that  the  TBMA 
annoimces  in  advance  will  be 
extraordinary  volume  days.  All  required 
information  must  be  included  in  the 
notification  in  order  for  it  to  be  deemed 
to  be  received  by  the  imposed 
deadlines.  Finally,  substitution 
notifications  or  amendments  thereto 
will  no  longer  be  accepted  verbally  but 
instead  will  only  be  accepted  through 
the  use  of  GSCC's  designated  messaging 
utility  that  is  available  to  all  repo 
netting  participants. 

2.  Improper  Use  of  Delivery 
Identification  Codes 

The  other  inappropriate  practice  in 
which  members  have  been  engaging 
with  respect  to  the  repo  collateral 
substitution  process  involves  the 
manner  in  which  some  members  have 
been  identifying  the  securities  being 
delovered  to  GSCC.  There  are  two  codes 
that  can  be  used  to  identify  a  seciuities 
delivery  over  the  Fedwire:  (i)  A  delivery 
code  and  (ii)  a  reversal  code.  The 
deUvery  code  indicates  to  the  receiver  of 
the  sectuities  that  the  securities  are 
being  delivered  to  satisfy  a  "pending 
receive"  obligation.  The  reversal  code 
indicates  that  a  delivery  of  securities 
has  been  rejected  and  is  being  sent  back 
to  the  initiating  party.  (The  industry 
terminology  for  this  situations  a  "DK," 
that  is  the  receiver  of  the  securities 
"does  not  know"  transaction.) 


"The  12:00  p.m.  deadline  is  one  hour  after  which 
the  liroker  should  have  received  all  of  the  requisite 
substitution  information  under  TBMA  guidelines. 
In  the  future.  GSCC  may  change  these  deadlines 
depending  on  market  practice.  GSCC  will  notify  its 
members  of  any  changes  in  these  timeframes  in 
advance  by  an  important  notice. 


There  have  been  occasions  where 
GSCC  has  received  a  securities  deUvery 
in  relation  to  a  repo  collateral 
substitution  before  receiving  the 
requisite  substitution  notification 
because  members  have  been  submitting 
the  notifications  to  GSCC  late  in  the 
day.  Without  the  reqtusite  notification, 
GSCC  "does  not  know"  the  transaction 
for  which  the  securities  are  being 
dehvered  and  thus  is  forced  to  DK  the 
sectuities.  These  sectuities  eventually 
are  redelivered  to  GSCC.  However, 
many  members  have  been  redelivering 
the  securities  to  GSCC  using  a  reversal 
code  instead  of  a  delivery  code.^ 

When  GSCC  receives  a  repo  collateral 
substitution  notification,  it  establishes  a 
"pending  receive"  instruction  on  the 
clearing  bank's  system.  The  only 
automated  way  in  which  that  "pending 
receive"  may  be  satisfied  is  by  sectuities 
identified  by  a  delivery  code.  If  the 
securities  are  sent  using  a  reversal  code, 
they  will  not  automatically  match  the 
obligation  that  they  are  supposed  to 
satisfy.  A  sectuities  delivery  identified 
by  a  reversal  code  appears  from  GSCC's 
point  of  view  to  be  a  DK  of  an  original 
deUvery  (sent  by  GSCC)  causing  GSCC 
staff  to  have  to  research  the  reason  for 
the  DK.  In  instances  where  this  process 
occius  near  the  close  of  the  seciu-ities 
Fedwire,  GSCC  may  be  required  to 
obtain  overnight  financing,  the  cost  of 
which  is  usually  borne  by  all  members. 

The  proposed  rules  change  revises 
Rule  12  ("Sectuities  Settiement")  to 
make  clear  that  the  use  of  the  reversal 
codes  in  the  situation  described  above  is 
improper  and  that  members  may  not  use 
a  reversal  code  for  a  securities  delivery 
obligation  to  GSCC  unless  the  member 
has  obtained  GSCC's  prior  consent. 
Moreover,  the  proposed  rule  changes 
provide  that,  if  GSCC  is  required  to 
obtain  overnight  financing  with  respect 
to  securities  delivered  in  violation  of 
this  new  rule,  the  entire  amoimt  of  the 
financing  cost  will  be  borne  by  the 
offender.  It  should  be  noted  that  a 
member  may  continue  to  use  a  reversal 
code  tinder  circtunstances  where  it 
wishes  to  indicate  to  GSCC  (with  GSCC 
as  the  initiating  party  of  a  securities 
delivery  to  the  member)  that  it  "does 
not  know"  the  transaction.  For  example, 
if  GSCC  sends  a  sectuities  delivery  to  a 
member  in  error,  it  is  appropriate  for  the 
member  to  DK  such  delivery. 

3.  Prohibition  of  Substitutions  Outside 
of  GSCC 

For  risk  management  reasons,  it  is 
important  to  require  that  repo  collateral 
substitutions  with  respect  to  repos  that 


^  These  members  are,  in  effect,  "DK-ing"  a  GSCC 
"DK." 


are  in  GSCC's  net  be  made  through 
GSCC.  GSCC  marks-to-market  and 
establishes  settlement  obligations  based 
on  the  transaction  information 
imderlying  a  repo  transaction  as  it 
knows  it.  If  a  repo  substitution  occurs 
outside  of  GSCC,  these  calculations, 
which  are  vital  for  risk  management 
purposes,  will  be  incorrect.  Therefore, 
GSCC  proposes  to  change  Rule  18  to  add 
a  requirement  that  all  collateral 
substitutions  with  regard  to  repos  that 
are  on  GSCC's  books  pending  settiement 
must  be  made  through  GSCC. 

4.  Definition  of  a  "Repo  Broker" 

In  order  to  accommodate  proposed 
changes  to  Section  4  of  Rule  18,  which 
will  permit  a  repo  broker  to  submit  a 
repo  collateral  substitution,  GSCC  is 
proposing  to  add  the  definition  of  repo 
broker  to  its  definitions  imder  RtUe  1 .  A 
repo  broker  will  be  defined  as  an  inter- 
dealer  broker  or  a  division  or  other 
separate  operating  luiit  within  a  dealer 
netting  member  that  operates  in  the 
same  manner  as  a  broker  and  that 
participates  in  GSCC's  repo  netting 
service  pursuant  to  the  same 
requirements  imposed  imder  Rule  15 
governing  special  provisions  for  certain 
netting  members  and  Rule  19  governing 
special  provisions  for  brokered  repo 
transactions. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
GSCC  and  in  particular  with  section 
17A(b)(3)(F)  of  the  Act  because  it  will 
prohibit  practices  that  are  potentially 
harmful  to  GSCC's  risk  management 
process  and  operational  infr^structiue, 
and  will  result  in  tmdue  financing  costs 
for  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  biuden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  comments  on  the 
Proposed  rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
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as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  GSCC's 
principle  office.  Ail  submissions  shoidd 
refer  to  File  No.  SR-GSCC-00-10  and 
should  be  submitted  by  February  1, 
2001. 

For  the  Commission  Hy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarat  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  01-898  Filed  1-10-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMa*  No.  34-43795;  HI*  No.  SR-ISE- 
00-21] 

Self-Regulatory  Organizations;  Notice 
of  Riing  and  immediata  Effectivaness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  IJ.C, 
Relating  to  Marking  Orders 

January  3,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  November 
28,  2000,  the  International  Securities 
Exchange  LLC  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  frtim  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  ISE 
Rule  712  to  provide  that  Members  mark 
orders  appropriately.  The  text  of  the 
proposed  rule  change  is  as  follows.  New 
text  is  italicized  and  deleted  text  is 
bracketed. 

Rule  712.  Submission  of  Orders  and  [for] 
Clearance  of  Transactions 

(a)  Order  Identification.  When 
entering  orders  on  the  Exchange,  each 
Member  shall  submit  trade  information 
in  such  form  as  may  be  prescribed  by 
the  Exchange  in  order  to  allow  the 
Exchange  to  properly  prioritize  and 
match  orders  and  quotations  pursuant 
to  Rule  713  and  report  resulting 
transactions  to  the  Clearing 
Corporation. 

[wMb]  All  transactions  made  on  the 
Exchange  shall  be  submitted  for 
clearance  to  the  Clearing  Corporation, 
and  all  such  transactions  shall  be 
subject  to  the  rules  of  the  Clearing 
Corporation.  Every  Clearing  Member 
shall  be  responsible  for  the  clearance  of 
the  Exchange  Transactions  of  such 
Clearing  Member  and  of  each  Member 
who  gives  up  such  Clearing  Member's 
name  pursuant  to  a  letter  of 
authorization,  letter  of  guarantee  or 
other  authorization  given  by  such 
Clearing  Member  to  such  Member, 
which  authorization  must  be  submitted 
to  the  Exchange. 


[(b)]^cj  On  each  business  day  at  or 
prior  to  such  time  as  may  be  prescribed 
by  the  Clearing  Corporation,  the 
Exchange  shall  furnish  the  Clearing 
Corporation  a  report  of  each  Clearing 
Member's  matched  trades. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  conceming  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  Exchange  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

When  entering  an  order  on  the 
Exchange,  certain  information,  such  as 
accoimt  type  {e.g..  Public  Customer  or 
Firm  Proprietary),  must  be  indicated  for 
the  System  to  execute  orders  as 
specified  in  the  Exchange's  ndes.  Rather 
than  relying  upon  ISE  Ride  400  Qust 
and  Equitable  Principles  of  Trade)  as  the 
authority  for  the  Exchange  to  conduct 
investigations  and  bring  enforcement 
actions  for  misrepresenting  trade 
information  when  entering  orders,  the 
Exchange  proposes  to  adopt  a  rule 
specifying  that  Members  are  required  to 
submit  trade  information  to  allow  the 
Exchange  to  properly  prioritize  and 
match  orders  and  quotations  pursuant  to 
the  ISE  Rule  713  (Priority  of  Quotes  and 
Orders). 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)3  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 


•17  CFR  200.30-3(aMl2). 


'  15  U.S.C  788(bKl). 
»17CFR240.19b-4. 


»15U.S.C.78ffb)(5). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Conmients  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  the  date  of  filing;  and  (4)  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  nUe  change  at  least  five 
days  prior  to  the  filing  date,  the 
proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Exchange  Act*  and  Ride  19b- 
4(f)(6)  5  thereimder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  apropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  conceming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submisssions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
these  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's's  Public  Reference. 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 


submissions  should  refer  to  File  No. 
SR-ISE-00-21  and  should  be  submitted 
by  February  1,2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-792  Filed  1-10-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43799;  International  Series 
Release  No.  1244;  File  No.  SR-Phlx-OO-lll] 

Seif-Reguiatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stocic 
Exchange,  Inc.  To  Amend  Temporarily 
Rule  1063(a)  and  Options  Floor 
Procedure  Advices  A-10  and  C-1, 
Which  Address  Trading  in  Foreign 
Currency  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  2, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  Phbc.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  approve 
the  proposal  on  an  accelerated  basis.  By 
its  terms,  the  proposed  rule  change  will 
be  effectively  only  imtil  March  31,  2001. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  1063(a),  Phlx  Options  Floor 
Procedure  Advice  A-10,  and  Phlx 
Options  Floor  Procedure  Advice  C-1. 
The  proposed  amendments  woidd 
provide  a  temporary  exception  from  the 
current  requirement  that  a  Registered 
Options  Trader  ("ROT")  be  present  at 
the  trading  post  in  certain 
circumstances.  The  exception  is  limited 
to  foreign  currency  options 
("FCOs").The  proposal  would  also  make 
certain  non-substantive  stylistic  changes 
to  Floor  Procedure  Advices  A-10  and 
C-1.  The  text  of  the  proposed  rule 
change  is  available  at  the  principal 
office  of  the  Phlx  and  at  the  Commission 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  conceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regiUatory 
organization  has  prepared  summaries, 
set  forth  in  section  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  is  seeking  approval  of 
temporary  amendments  to  Phlx  Rule 
1063(a)  ("Responsibilities  of  Floor 
Brokers"),  Phlx  Options  Floor  Procedm« 
Advice  A-10  ("Specialist  Trading  WiUi 
Book"),  and  Phlx  Options  Floor 
Procedures  Advice  C-1  ("Ascertaining 
the  Presence  of  ROTs  in  a  Trading 
Crowd"),  as  discussed  below.  Phbc  Rule 
1063(a)  currently  provides  Floor  Brokers 
that  at  least  one  ROT  is  present  at  the 
trading  post  before  representing  an 
order  for  execution.  Phlx  Options  Floor 
Procedure  Advice  A-10  currently 
provides  that  in  any  instance  where  a 
Specialist  wishes  to  participate  as 
principal  in  a  trade  with  an  order  placed 
on  that  Specialist's  book,  the  Specialist 
must  ensure  that  at  least  one  ROT  is 
present  in  the  trading  crowd  and  is 
aware  of  the  Specialist's  intention  to 
trade  with  the  book  both  at  the  time  of 
and  immediately  before  the  order's 
execution.  Phlx  Options  Floor 
Procedure  Advice  C-1  currently 
provides  that,  before  executing  an 
options  order,  a  Floor  Broker 
representing  the  order  shall  ascertain 
that  at  least  one  ROT  is  present  in  the 
trading  crowd  at  the  post  where  the 
order  is  executed. 

The  Phbc  has  been  advised  that  as  of 
January  3,  2001,  no  ROTs  will  be  doing 
business  on  a  regular  basis  on  the  Phlx's 
Foreign  Currency  Options  Floor  "FCO 
floor"), 3  although  it  is  possible  that, 
depending  on  the  ROTs'  business  plans 
and  objectives,  a  ROT  may  continue  to 
do  business  on  the  FCO  floor  on  a  part- 
time  basis  during  a  transition  period. 
The  Phlx  believes  it  is  likely  that  there 
will  be  periods  of  time  when  FCO 


*  156  U.S.C.  78s{b)(3)(A). 
» 17  CFR  240.19b-4(f)6). 


»17CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-4. 


^  The  Phlx's  FCO  trading  floor  is  located  in  the 
same  building  as  its  equity  options  trading  floor, 
but  is  in  a  different  room. 
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Specialists  and  FCO  Floor  Brokers  will 
be  present  on  the  FCO  floor  with  no 
FCT  ROTs  present.  The  Phlx  believes 
that  compliance  with  Phlx  Rule  1063(a) 
and  Phlx  Options  Floor  Procedure 
Advices  A-10  and  C-1  would  not  be 
possible  imder  those  circumstances. 

The  Phlx  intends  the  proposed 
temporary  rule  change  to  provide  an 
exception,  effective  until  March  31, 
2001,  from  the  requirements  in  Phlx 
Rule  1063(a)  and  Phbc  Options  Floor 
Procedure  Advices  A-10  and  C-1  that 
an  ROT  be  present  at  the  trading  post  in 
certain  circimistances.*  The  Phbc 
represents  that  the  exception  would 
apply  only  if  not  ROT  is  present  on  the 
FCO  floor  when  an  FCO  Specialist 
trades  as  principal  with  an  order  on  the 
book,  or  when  an  FCO  Floor  Broker 
represents  an  order  or  executes  a  trade. 
The  Phlx  believes  that  the  proposed 
temporary  rule  change  wpuld  enable  it 
to  provide  fair  and  orderly  markets  in 
FCOs  in  the  event  the  FCO  ROTs  are 
absent  from  the  FCO  floor  during  the 
period  that  begins  on  the  date  of  this 
Order  and  ends  on  March  31,  2001.  The 
Phlx  represents  that,  no  later  than 
January  12.  2001,  it  will  file  a  proposed 
rule  change  seeking  permanently  to 
amend  Phlx  Rule  1063  and  Phlx  Floor 
Options  Procedure  Advices  A-10  and 
C-1. 

2.  Statutory  Basis 

The  Phbc  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general,  and  furthers 
the  objectives  of  section  6(b)(5)  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to 
transactions  in  seciihties,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Moreover,  the  Phbc  believes  that  the 
proposed  rule  change  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
In  the  Phlx's  view,  the  proposed  rule 
change  will  permit  Phbc  Specialists  to 
continue  to  trade  as  principal  with 
orders  on  the  book,  and  will  allow  Phlx 
Floor  Brokers  to  continue  to  represent 
and  execute  orders  in  FCOs  in  the  event 
that  no  ROTs  are  present  on  the  FCO 
floor  at  any  time  from  the  date  of  this 
Order  until  March  31,  2001. 


*The  proposed  temporary  rule  change  also  makes 
non-substantive  changes  to  Phlx  Rule  1063(a)  and 
Phlx  Options  Floor  Procedure  Advices  A-10  and 
Commission-1  by  replacing  the  shorthand  term 
"ROT"  with  the  term  "Registered  Options  Trader." 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  cJiange  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  has  reviewed  the 
Phlx's  proposed  rule  change  carefully 
and  finds,  for  the  reasons  set  forth 
below,  that  the  proposal  is  consistent 
with  the  requirements  of  Section  6  of 
the  Ac:t  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  excihange,  particularly  section 
6(b)(5)  of  the  Act.^  The  Commission 
believes  that  the  proposed  temporary 
rule  change  will  enable  the  Phbc  to 
provide  fair  and  orderly  markets  in 
FCOs  in  the  event  that  ROTs  are  absent 
from  the  FCO  floor  during  the  period 
beginning  on  the  date  of  this  Ohrder  and 
ending  on  March  31,  2001.  Specifically, 
the  Commission  believes  that,  pursuant 
to  the  proposed  temporary  rule,  Phlx 
Specialists  will  be  able  to  trade  as 
principals  with  FCO  orders  on  the  book 
and  Phbc  Floor  Brokers  will  be  able  to 
represent  and  execute  orders  in  FCOs  at 
a  time  when  the  Phbc  has  been  informed 
that  ROTs  no  longer  will  be  doing 
business  on  a  regular  basis  on  the  FCO 
floor.  In  view  of  the  foregoing,  the 
Commission  believes  that  the  proposed 
rule  cJiange  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Accordingly,  the 
Conunission  finds  that  the  proposed 
temporary  rule  change  furthers  the 
objectives  of  the  Acrt. 

The  Phlx  has  requested  that,  pursuant 
to  section  19(b)(2)  of  the  act,«  the 
Commission  grant  accelerated  approval 
of  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
public:ation  of  notice  of  this  filing  in  the 
Federal  Register.  The  Commission  finds 
good  cause  to  approve  the  proposed 
temporary  rule  change  effective 
immediately,  so  that  Phbc  Specialists 
and  Floor  Brokers  may  continue  to 
operate  in  accordance  with  Phbc  rules  in 


the  event  that  no  ROTs  are  present  on 
the  FCO  floor  beginning  January  3, 
2001.  The  Commission  expects  that,  no 
later  than  January  12,  2001,  the  Phbc 
will  file  a  proposed  rule  change  seeking 
permanently  to  amend  Phlx  Rule  1063 
and  Phbc  Floor  Options  Procedure 
Advices  A-10  and  C-1. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  acxordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-00-111  and  should  be 
submitted  by  February  1,  2001. 

V.  Conclusion 

It  Is  Therefore  Ordered,  piu-suant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-00-111)  is  hereby  approved  on  an 
accelerated  basis  and  shall  be  in  effect 
until  March  31,  2001.8 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  01-791  Filed  1-10-01;  8:45  am) 

BKJJNQCOOE  801IHn-ll 


»15  U.S.C.  78nb)(5). 
•  15  U.S.C  78fc(b)(2). 


'  15  U.S.C.  78s(b)(2). 

"  In  approving  the  proposal,  the  Conrniission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  7Bc(0. 

•17  CFR  200.3(>-3(a)(12). 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43790;  International  Series 
Release  No.  1243;  File  No.  SR-Phlx-0&-66] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Narrowing  of  the 
Exercise  Strike  Price  Interval  for 
Foreign  Currency  Options  on  the  Euro 

January  Z,  2001. 
I.  Introduction 

On  July  12,  2000,  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,^  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
to  reduce,  from  two  cents  to  one  cent, 
the  strike  price  interval  for  foreign 
currency  options  on  the  Euro 
denominated  in  U.S.  dollars  ("Eiuo 
FCOs").  The  proposed  rule  change  and 
Amendment  No.  1  thereto  ^  were 
published  for  comment  and  appeared  in 
the  Federal  Register  on  November  21, 
2000.*  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  Phlx's  proposed  rule 
change,  as  amended. 

U.  Description  of  the  Proposal 

The  Phbc  proposes  to  adopt  a 
narrower  strike  price  interval  with 
respect  to  American-style  and 
European-style,  standardized  Eiut)  FCOs 
with  one,  two,  three,  six,  nine,  and 
twelve  months  luitil  expiration. 
Currently,  Euro  FCOs  are  listed  at  two- 
cent  intervals.  The  Phlx  proposes  to 
reduce  the  exercise  strike  pric^e  interval 
of  all  Eiu-o  FCO  series  to  one  cent 
because  the  spot  price  of  the  Eiuo  has 
declined  against  the  U.S.  dollar.  For 
example,  the  Euro  was  worth  $1.18738 
in  1999,  but  was  worth  only  $.8544  by 
October  2000.* 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  Amendment  No.  1  superseded  the  original  filing 
in  its  entirety.  See  letter  from  Richard  S.  Rudolph, 
Counsel,  Phlx,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Conunission,  dated  October  19.  2000. 

*  See  Securities  Exchange  Act  Release  No.  43539 
(November  9,  2000),  65  FR  69982. 

'  The  Phlx  previously  traded  options  on  the 
European  Currency  Unit  ("ECU"),  but  delisted  the 
product  in  July  1997  due  to  lack  of  open  interest 
and  trading  activity.  The  Phlx  reintroduced  the  ECU 
options  in  May  1998  with  a  two-cent  strike  price 
interval.  See  Securities  Exchange  Act  Release  No. 
39940  (April  30,  1998).  63  FR  25258  (May  7,  1998) 
(SR-Phlx-98-17).  This  provided  investors  with  an 
investment  vehicle  during  the  conversion  from  the 
ECU  to  the  Euro,  which  occurred  in  January  1999. 
The  Phlx  began  trading  the  Euro  FOO  in  January 


The  Phlx's  exercise  strike  pric:e 
interval  policies  are  administered 
pursuant  to  Phbc  Rule  1012  ("Series  of 
Options  Open  for  Trading").  In 
accordance  with  Phlx  Rule  1012,  the 
Phlx  lists  regular  and  month-end  Euro 
FCO  contracts  for  each  of  the  six 
expiration  months.  The  Phbc  currently 
lists  Euro  FCO  contracts  at  two-cent 
strike  price  intervals;  for  example,  it 
recently  listed  Euro  FCOs  at  strike 
prices  of  $.80,  $.82,  $.84,  $.86,  $.88,  and 
$.90  for  each  expiration  month.  The 
Phlx's  adoption  of  the  proposed  one- 
cent  exercise  strike  price  interval  would 
mean,  in  this  example,  that  the 
additional  strike  prices  of  $.81,  $.83, 
$.85,  $.87,  and  $.89  would  become 
available  for  trading  in  all  six  expiration 
months. 

The  Phlx  represents  that  the  purpose 
of  the  proposed  rule  change  is  to 
respond  to  customer  demand  for  a 
narrower  strike  price  interval  as  a  result 
of  a  decline  in  the  underljdng  price  of 
the  Exao  as  expressed  in  U.S.  dollars. 
The  Phlx  believes  that  the  proposed  rule 
change  makes  economic  sense  because  a 
narrower  strike  price  interval  in  Euro 
FCOs  would  enable  market  participants 
to  tailor  their  investment  strategies  more 
closely  to  the  precise  movement  of  the 
Eiu'o.  The  Phlx  notes  that  the 
Commission  previously  has  permitted 
narrower  exercise  strike  price  intervals 
with  respect  to  foreign  currencry  options 
based  on  the  market  value  of  the 
respective  underlying  secnuity.^  The 
Phbc  represents  that  it  will  distribute  a 
memorandum  to  all  of  its  members  and 
FCO  participants  notifying  them  of  the 
change  in  the  exercise  strike  sprice 
interval  for  Eiuo  FCO  contrac:ts, 
effective  as  of  the  date  of  Commission 
approval.^ 

"The  adoption  of  a  narrower  price 
interval  for  Eiu-o  FCOs  would  mean  that 
additional  Euro  FCO  series  would 
become  available  for  trading  at  the  Phbc. 
The  Phbc  notes  that  its  Selective 
Quoting  Facility  *  would  apply  to  all 
Euro  FCO  series  traded.  The  Selective 


1999.  See  Securities  Exchange  Act  Release  No. 
40953  (January  IS.  1999),  64  FR  3734  (January  25, 
1999)  (SR-Phlx-9»-01). 

B  See  Securities  Exchange  Act  Release  No.  25685 
(May  10.  1968),  53  FR  17524  (May  17,  1988)  (Order 
approving  narrower  strike  price  intervals  with 
respect  to  foreign  ciurency  options  on  the  British 
pound  denominated  in  U.S.  dollars)  (SR-Phlx-88- 
13):  Securities  Exchange  Act  Release  No.  35631 
(April  20,  1995),  60  FR  20544  (April  26.  1995) 
(Order  approving  narrower  strike  price  interval 
with  respect  to  foreign  currency  options  on  the 
French  banc  denominated  in  U.S.  dollars)  (SR- 
Phlx-a5-06). 

'  Telephone  conversation  between  Richard 
Rudolph,  Cx)unsel,  Phlx,  and  Hong-Anh  Tran, 
Special  Coimsel,  Division  of  Market  Regulation. 
Commission,  on  October  25,  2000. 

'  See  Phlx  Rule  1012.  CommenUry  .04. 


Quoting  Facility  provides  that  when  the 
Phlx  designates  a  particular  foreign 
cnuxency  option  series  as  a  "non-update 
strike."  its  quotes  are  not  made  avaialble 
for  continuous  dissemination  to  the 
public  throughout  the  trading  day.  The 
Phlx  believes  that,  by  reducing  the 
number  of  strike  prices  that  are 
continuously  updated  and 
disseminated,  the  Selective  Quoting 
Facility  enables  more  timely  and 
acciu^te  quote  displays  of  foreign 
currency  options.  Accordingly,  the  Phlx 
believes  that  the  predicted  increase  in 
the  number  of  Euro  FCO  series  will  not 
adversely  affect  its  quote  traffic  and 
computer  processing  capacity. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Acrt  and  the 
rules  thereunder  applic:able  to  a  national 
securities  exchange,  particularly  sec^tion 
6(b)(5)  of  the  Act.^  The  Commission 
notes  that  the  proposal  is  consistent 
with  prior  Commission  orders 
approving  narrow  strike  price  intervals 
based  upon  the  market  values  of  the 
underlying  secnirities.'"  Moreover,  the 
Commission  believes  that  the  Phlx's 
proposal  to  adopt  a  one-cent  strike  pric» 
interval  with  respect  to  Euro  FCOs  will 
allow  market  participants  to  tailor  their 
Euro  FCO  positions  more  finely  and 
manage  their  currency  risk  with  respect 
to  the  Eiut)  more  effectively. 
Accordingly,  the  Commission  believes 
that  the  narrowing  of  the  strike  price 
interval  for  Euro  FCOs  will  promote  just 
and  equitable  principles  of  trade. 

The  Commission  notes,  however,  that 
the  narrowing  of  the  strike  price  interval 
may  disperse  trading  interest  to  a  degree 
that  excessively  dilutes  liquidity  in 
open  Euro  FCO  series.  Therefore,  in 
evaluating  the  appropriate  strike  price 
interval  for  the  Euro  FCOs,  the 
Commission  must  weigh  the  presumed 
benefit  of  a  wider  array  of  investment 
opportunities  against  the  potential 
hazard  of  a  proliferation  of  illiquid 
options  series.  The  Commission  believes 
that  the  Phlx  proposal  strikes  a 
reasonable  balance  between  those 
competing  concerns.  Although  the 
proposal  will  make  additional  Eiut)  FCO 
series  available  for  trading,  the 
Commission  expects  the  Phlx  to 
continue  its  current  policy  of  delisting 
options  series  with  no  open  interest,'^ 


•  15  U.S.C.  78f(b)(5). 

'°  See  footnote  6,  supra. 

"See Securities  Exchange  Act  Release  No.  35631 
(April  20,  1995).  60  FR  20544  (April  26,  1995) 
(Order  approving  narrower  strike  price  intervals 
with  respect  to  foreign  currency  options  on  the 
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thereby  eliminating  any  illiquid  Euro 
Fti;0  series  that  may  result  from  the 
implementation  of  this  proposal. 

Furthermore,  because  the  Phlx  will 
apply  its  Selective  Quoting  Facility  to 
determine  whether  to  disseminate  the 
quotes  of  the  additional  Euro  FCO  series 
throughout  the  trading  day,  the 
Commission  believes  that  the  Phlx's 
computer  system  can  manage  the 
additional  quote  traffic  that  the  new 
Eruo  FCO  options  series  are  expected  to 
generate.  Nevertheless,  the  Commission 
requests  that  the  Phlx  monitor  the 
volume  of  additional  options  series 
listed  as  a  result  of  this  rule  change  and 
ensiu«  that  the  additional  series  do  not 
adversely  affect  the  computer  system's 
processing  capacity. 

'  IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-00-66)  is  approved." 

For  the  Commission,  by  the  Division  of  the 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-793  Filed  1-10-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(ftolMsa  No.  34-43792;  HI*  No.  SR-Phlx- 
00-98] 

Self-Regulatory  Organlzationa;  Order 
Granting  Approval  to  Proposed  By- 
Law  Changes  by  the  Philadelphia 
Stock  Exchange,  Inc.  to  Clarify 
References  in  the  Exchange's  By-Laws 
and  Rules  to  the  Allocation,  Evaluation 
and  Securities  Commlttss 

January  2.  2001. 

I.  Introdaction 

On  November  7,  2000,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4  ^ 
thereunder,  a  proposed  by-law  change 
to  clarify  references  in  Exchanges  by- 


British  pound  denominated  in  U.S.  dollars)  (SR- 
Phlx-95-06). 

>M5  U.S.C  788ft»M2). 

'^  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  IS  U.S.C  78c(f). 

X 17  CFR  200.30-3(a)(12). 

'  15  U.S.C  788(b)(1). 

'17CFR240.19b-4. 


laws  and  rules  to  the  Allocation, 
Evaluation  and  Securities  Committee. 
On  November  29,  2000,  the  Commission 
published  the  proposal  in  the  Federal 
Register.^  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  by-law  change. 

n.  Description  of  tJie  Proposal 

On  July  5,  2000,  the  Commission 
approved  a  proposal  to  amend  Phlx  By- 
Law  Article  X,  Section  10-7,  to  divide 
the  Exchange's  Allocation,  Evaluation 
and  Securities  Committee  into  two 
separate  committees:  the  Options 
Allocation,  Evaluation  and  Securities 
Committee  and  the  Equity  Allocation, 
Evaluation  and  Seciuities  Committee.'* 
Currently,  various  sections  of  the 
Exchange's  by-laws  and  rules  refer 
simply  to  the  "Allocation,  Evaluation 
and  Securities  Committee."  Phlx 
proposes  to  amend  its  by-laws  to  clarify 
that  references  to  the  "Allocation, 
Evaluation  and  Seciuities  dkmunittee" 
in  the  Exchange  by-laws  and  rules  may 
mean  either  the  Options  Allocation, 
Evaluation  and  Securities  Committee  or 
the  Equity  Allocation,  Evaluation  and 
Securities  Committee,  as  the  context 
requires,  and  thus  to  ensure  that  the  by- 
laws and  rules  pertaining  to  each 
committee  remain  consistent 

m.  Discussion 

The  Commission  has  determined  that 
the  proposed  rule  change  is  consistent 
with  the  Act  and  the  rules  and 
regidations  thereunder  applicable  to  a 
national  seciuities  exchange.^  In 
particidar,  the  Commission  finds  that 
the  proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  which  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.^  The  Commission  believes  that 
in  clarifying  references  to  the 
Allocation.  Evaluation  and  Securities 
C^ommittee — which  recently  was  split 
into  two  separate  committees — the 
proposal  will  help  ensiue  consistency  in 
the  Exchange's  by-laws  and  rules  which. 


1  See  Securities  Exchange  Act  Release  No.  4358S 
(November  17,  2000),  65  ni  71193. 

*  See  Securities  Exchange  Act  Release  No.  43011 
(July  5,  2000),  65  FR  43069  (July  12,  2000)  (File  No. 
SR-Phlx-OO-28). 

>  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  7ac(f). 

•15U.S.C78«[b)(5). 


therefore,  furthers  the  purposes  of  the 
Act. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Phlx-00-98) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-794  Filed  1-10-01;  8:45  am] 

aiLLlNa  CODE  S010-01-4I 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3310] 
State  of  AlatMima;  Amendment  #1 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency,  dated  December 
22  and  I>ecember  28,  2000,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Cherokee  and 
Jefferson  Coimties  in  the  State  of 
Alabama  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes,  and  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
December  16,  2000  and  continuing 
through  December  22,  2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Cleburne  County,  Alabama, 
and  the  counties  of  Chattooga,  Floyd, 
and  Polk  in  the  State  of  Georgia.  All 
other  contiguous  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  16,  2001  and  for  economic 
injury  the  deadline  is  September  18, 
2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  3,  2001. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-908  Filed  1-10-01;  8:45  am] 

BILUNQ  COOE  802S-01-P 


'  15  U.S.C.  78s(b)(2). 

•  17  CFR  200.30-3(aHl2). 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3315] 
State  of  Arkansas 

As  a.result  of  the  President's  major 
disaster  declaration  on  December  29, 
2000, 1  find  that  the  following  Counties 
in  the  State  of  Arkansas  constitute  a 
disaster  area  due  to  damages  caused  by 
a  severe  winter  ice  storm  beginning  on 
December  12,  2000  and  continuing: 
Arkansas,  Benton,  Bradley,  Calhoim, 
Clark,  Cleveland,  Columbia,  Crawford, 
CMttenden,  Cross,  Dallas,  Desha,  Drew, 
Faulkner,  Franklin,  Garland,  Grant, 
Hempstead,  Hot  Spring,  Howard, 
Jackson,  Jefferson,  Johnson,  Lafayette, 
Lee,  Lincoln,  Little  River,  Logan, 
Lonoke,  Madison,  Miller,  Mississippi, 
Monroe,  Montgomery,  Nevada, 
Ouachita,  Perry,  Pike,  Poinsett,  Polk, 
Prairie,  Pulaski,  Saline,  Scott,  Sebastian, 
Sevier,  St.  Francis,  Union,  Washington, 
White,  Woodruff,  and  Yell.  Applications 
for  loans  for  physical  damage  as  a  residt 
of  this  disaster  may  be  filed  until  the 
close  of  business  on  February  27,  2001, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  October  1,  2001 
at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office.  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Ashley, 
(Carroll,  Chicot,  Cleburne,  Conway, 
Craighead,  Independence,  Lawrence, 
Newton,  Phillips,  Pope,  and  Van  Buren 
Ck)imties  in  Arkansas;  Bossier,  Caddo, 
Claiborne,  Morehouse,  Union,  and 
Webster  Coimties,  Louisiema;  Bolivar, 
Coahoma,  De  Soto,  and  Tunica  Coimties 
in  Mississippi;  Adair,  Delaware,  Le 
Flore,  McCurtain,  and  Sequoyah 
Counties,  Oklahoma;  Dyer,  Lauderdale, 
Shelby,  and  Tipton  Counties  in 
Tennessee;  Barry,  Dunklin,  McDonald, 
and  Pemiscot  Coimties,  Missouri;  and 
Bowie  and  Cass  Counties,  Texas. 

The  interest  rates  are: 

For  Physical  Damage: 
Homeowners  With  Credit  Available 

Elsewhere— 7.000% 
Homeowners  Without  C]redit  Available 

Elsewhere— 3.500% 
Businesses  With  Credit  Available 

Elsewhere— 8.000% 
Businesses  and  Non-ProRt  Organizations 

Without  Credit  Available  Elsewhere — 

4.000% 
Others  (Including  Non-Proiit  Organizations) 

With  Credit  Available  Elsewhere— 7.000% 
For  Economic  Injury: 


Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit  Available 
Elsewhere — 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  331511.  For 
economic  injury  the  numbers  are 
9K1000  for  Arkansas,  9K1100  for 
Louisiana,  9K1200  for  Mississippi, 
9K1300  for  Oklahoma,  9K1400  for 
Tennessee,  9K1500  for  Missouri  and 
9K1600  for  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  3.  2001. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-902  Filed  1-10-01;  8:45  am) 

BILUNO  COOE  S02S-01-I> 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3304] 

State  of  Michigan;  Amendment  #3 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  dated  December 
19,  2000,  the  above-numbered 
Declaration  is  hereby  amended  to 
extend  the  deadline  for  filing 
applications  for  physical  damages  as  a 
result  of  this  disaster  to  January  19, 
2001. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  July 
17,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  27,  2000. 
Allan  I.  Hoberman, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-906  Filed  1-10-01;  8:45  am] 
BtLUNG  COOE  802S-O1-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3311] 

State  of  Mississippi  (and  Contiguous 
Counties  in  Alabama) 

Lauderdale  County  and  the 
contiguous  counties  of  Clarke,  Jasper, 
Kemper,  Neshoba,  and  Newton  in  the 
State  of  Mississippi,  and  dlhoctaw  and 
Sumter  Counties  in  the  State  of  Alabama 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
damaging  winds,  and  tornadoes  that 
occurred  on  December  16,  2000. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 


February  23,  2001  and  for  economic 
injury  until  the  close  of  business  on 
September  24,  2001  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 
The  interest  rates  are: 


1 

Percent 

For  Physical  Damage: 
Homeowners  With  Credit 
Available  Elsewhere  

7000 

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Avaii- 
abie  Elsewhere 

3.500 
8.000 

Businesses  and  Non-Proftt 
Organizations  Wittuxit 
Credit  Available  Elsewhere 

Ottiers  (Including  Non-Profit 
Organizations)  Wrth  Credit 
Availat>le  Elsewhere 

4.000 
7.000 

For  Economic  Injury: 
Businesses  and  Small  Agri- 
cultural Cooperatives  With- 
out Credit  Availattte  Else- 
where   

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  331111  for 
Mississippi  and  331211  for  Alabama. 
For  economic  injury,  the  numbers  are 
9K0600  for  Mississippi  and  9K0700  for 
Alabama. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  22,  2000. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  01-905  Filed  1-10-01;  8:45  am] 
BILllNQ  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  ptsaster  #3313] 

State  of  New  York;  (and  Contiguous 
Counties  in  New  Jersey) 

Rockland  County  and  the  contiguous 
counties  of  Orange  and  Westchester  in 
the  State  of  New  York  and  Bergen  and 
Passaic  Counties  in  the  State  of  New 
Jersey  constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  fire  that 
occurred  on  December  1 1 ,  2000. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
March  2,  2001  and  for  economic  injury 
until  the  close  of  business  on  October  1, 
2001  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office.  360  Rainbow  Blvd..  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 
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Percent 

Fof  Physical  Damage: 

Homeowners  With  Credit  Avail- 

able Elsewhere 

7.000 

Homeowners     Without     Credit 

Available  Elsewhere  

3.500 

Businesses  With  Credit  Avail- 

able Elsewhere 

8.000 

Businesses  and  Non-Profit  Or- 

ganizations   Without    Crwit 

Available  Elsewtwre 

4.000 

Others  (Including  Non-Profit  Or- 

ganizations)      With       Credit 

Availat)le  Elsewhere 

7.000 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 

tural   Cooperatives    Without 

Credit  Available  Elsewhere  ... 

4.000 

SMALL  BUSINESS  ADMINISTRATION        DEPARTMENT  OF  STATE 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  331305  for  New 
York  and  331405  for  New  Jersey.  For 
economic  injury,  the  niunbers  are 
9K0800  for  New  York  and  9K0900  for 
New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  29,  2000. 
Charles  Payne, 
Acting  Administrator. 
(FR  IDoc.  01-907  Filed  1-10-01;  8:45  am) 

■UMGCOOe  M2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

United  Capital  InvestiiMnt  Corporation; 
Nolica  of  Surrandar  of  Ucanse 

Notice  is  hereby  given  that  United 
Capital  Investment  Corporation,  450 
Seventh  Avenue,  Suite  933,  New  York, 
New  York  10123,  has  surrendered  their 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  United  Capital 
Investment  Corporation  was  licensed  by 
the  Small  Business  Administration  on 
February  5, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business 
Investment  Companies) 

Dated:  (anuary  3.  2001. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  01-903  Filed  1-10-01;  8:45  am] 
■UMQ  CODE  S02S-01-P 


[Delegation  of  Authority  No.  23-C,  Revision 

Inspector  General;  Delegation  of 
Authority  and  Line  of  Succeaaion 

Delegation  of  authority  No.  23-C  is 
hereby  revised  to  effect  a  delegation  of 
authority  and  provide  a  line  of 
succession  from  the  Inspector  General 
as  follows: 

I.  Pursuant  to  authority  vested  in  me 
by  the  Inspector  General  Act  of  1978,  as 
amended,  in  the  event  of  the  death, 
disabihty,  absence,  resignation,  or 
removal  of  the  Inspector  General,  Small 
Business  Administration,  the  officials 
designated  below,  in  the  order 
indicated,  and  in  the  absence  of  the 
specific  designation  of  another  official 
in  writing  by  the  Inspector  General  or 
the  Acting  Inspector  General,  are  hereby 
authorized  to  and  shall  serve  as  Acting 
Inspector  General.  The  designated 
officials  shall  perform  the  duties  and  are 
delegated  the  full  authority  and  power 
ascribed  to  the  Inspector  General  by  law 
and  regidation  as  well  as  those 
authorities  delegated  to  the  Inspector 
General  by  the  Administrator,  Small 
Business  Administration: 

1.  Deputy  Inspector  General 

2.  Counsel  to  the  Inspector  C^neral 

3.  Assistant  Inspector  General  for 

Auditing 

4.  Assistant  Inspector  General  for 

Investigations 

5.  Assistant  Inspector  General  for 

Inspection  and  Evaluation 

6.  Assistant  Inspector  General  for 

Management  and  Policy 

n.  Anyone  designated  by  the 
Inspector  General  as  acting  in  one  of  the 
positions  listed  above  remains  in  the 
line  of  succession;  otherwise,  the 
authority  moves  to  the  next  position. 

ni.  This  delegation  is  not  in 
derogation  of  any  authority  residing  in 
the  above  officials  relating  to  the 
operations  of  their  respective  programs, 
nor  does  it  affect  the  validity  of  any 
delegations  currently  in  force  and  effect 
and  not  specifically  cited  as  revoked  or 
revised  herein. 

IV.  The  authorities  delegated  herein 
may  not  be  redelegated. 

Dated:  January  3,  2001. 
FhylliB  K.  Pong, 

Inspector  General. 

(FR  Doc.  01-904  Filed  1-10-01;  8:45  am] 

MUMG  CODE  M2S-01-P 


[Public  Notice  3535] 

Bureau  of  Educational  and  Cultural 
Affairs;  College  and  University 
Affiliations  Program  for  Tunisia; 
Notice:  Request  for  Grant  Proposals 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultiu-al  Affairs 
announces  an  open  competition  for  an 
assistance  award  program  to  support  the 
development  of  programs  of  instruction 
and  faculty  training  at  universities  in 
Tunisia  in  business  management,  public 
administration,  or  another  field  with 
significant  potential  impact  on  the 
Tunisian  economy.  Accredited,  post- 
secondary  educational  institutions 
meeting  die  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
pursue  institutional  or  departmental 
objectives  in  partnership  with  one  or 
more  Timisian  institutions  with  support 
from  the  College  and  University 
Affiliations  Program.  The  means  for 
achieving  the  objectives  of  the  applicant 
and  its  partner(s)  may  include 
mentoring,  teaching,  consultation, 
research,  distance  education,  internship 
training,  and  professional  outreach  to 
public  and  private  sector  managers  and 
entrepreneurs. 

Overview  and  Project  Objectives 

The  project  is  designed  to  assist 
Tunisian  universities  to  develop  a 
modem  curriculum  and  program  in 
business  management  or  public 
administration  to  facilitate  the 
development  of  business  activity  and 
the  quality,  efficiency  and  integrity  of 
the  private  and  public  sectors  in 
Tunisia.  While  priority  will  be  given  to 
competitive  proposals  in  business 
management,  proposals  in  public 
administration  and  other  fields  are  also 
eligible  if  the  proposals  demonstrate 
their  potential  impact  on  the  Tunisian 
economy. 

Proposals  emphasizing  practical 
strategies  to  assist  the  Tunisian  facidty 
and  administrators  to  develop  new 
ciuricula,  teaching  methodologies  and 
programs  are  encouraged.  All  proposals 
should  explain  the  potential  impact  of 
the  project  on  the  Tunisian  economy. 

Bureau  policy  stipulates  that  awards 
to  organizations  with  less  than  four 
years'  experience  in  conducting 
international  exchanges  are  limited  to 
$60,000.  Fvinds  will  be  awarded  for  a 
period  up  to  three  years  to  assist  with 
the  costs  of  exchanges,  educational 
materials,  and  to  increase  Ubrary 
holdings  and  improve  Internet 
connections.  Up  to  20%  of  the  grant 
total  may  be  used  towards  costs  of 
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project  administration.  Indirect 
administrative  costs  are  not  an  eligible 
expense  for  Bureau  funding  under  this 
competition,  but  may  be  presented  as 
part  of  the  U.S.  institutional 
contribution. 

The  project  should  pursue  these 
objectives  through  a  strategy  that 
coordinates  the  participation  of  jimior 
and  senior  level  faculty,  administrators 
or  graduate  students  for  any  appropriate 
combination  of  teaching,  mentoring, 
internships,  in-service  training  and 
outreach,  for  exchange  visits  ranging 
from  one  week  to  an  academic  year. 
Visits  of  one  semester  or  more  for 
participants  bom  Timisia  are  strongly 
encouraged  and  program  activities  must 
be  tied  to  the  goals  and  objectives  of  the 
program.  Proposals  may  also  include 
English  language  training  for  selected 
participants  whose  existing  English 
skills  may  need  to  be  strengthened  or 
refreshed. 

U.S.  Institution  and  Participant 
~"  jibility 


In  the  United  States,  participation  in 
the  program  is  open  to  accredited  two 
and  four-year  colleges  and  imiversities, 
including  graduate  schools. 
Applications  from  consortia  or  other 
combinations  of  U.S.  colleges  and 
imiversities  are  eligible.  Secondary  U.S. 
partners  may  include  governmental  and 
non-governmental  organizations,  as  well 
as  non-profit  service  and  professional 
organizations.  The  lead  U.S.  university 
in  the  consortium  or  other  combination 
of  cooperating  institutions  is 
responsible  for  submitting  the 
apphcation.  Each  application  must 
document  the  lead  organization's 
authority  to  represent  all  U.S. 
cooperating  partners. 

Participants  representing  the  U.S. 
institution  must  be  U.S.  citizens.  With 
the  exception  of  outside  considtants 
reporting  on  the  degree  to  which  project 
objectives  have  been  achieved, 
participants  who  are  traveling  under  the 
Biueau's  grant  funds  must  be  teachers, 
advanced  graduate  students  who  are 
teaching  or  research  assistants,  or 
administrators  frt)m  the  participating 
institution(s).  Advanced  graduate 
students  are  eligible  for  Biu^au-funded 
participation  in  this  program  only  if 
they  are  working  under  the  direction  of 
an  accompanying  faculty  participant. 

Tunisian  Institution  and  Participant 
Eligibility 

In  Tunisia,  the  partner  must  be  a 
recognized  institution  of  post-secondary 
education.  Secondary  foreign  partners 
may  include  relevant  governmental  and 
non-governmental  organizations,  as  well 
as  non-profit  service  and  professional 


organizations  concerned  v\rith  issues  in 
business  development  or  public 
administration  training  in  Tunisia. 

Foreign  participants  must  be  citizens 
or  permanent  residents  of  Tunisia  and 
must  be  qualified  to  receive  a  J-1  visa. 

Budget  Guidelines 

Applicants  may  submit  a  budget 
proposing  up  to  $120,000  for  funding  by 
the  Bureau.  Requests  for  amounts 
smaller  than  the  maximum  are  eligible. 
Budget  and  budget  notes  shoidd 
carefully  justify  the  amounts  needed. 
There  must  be  a  summary  budget  as 
well  as  a  breakdown  reflecting  the 
program  and  administrative  budgets 
including  unit  costs.  Cost  sharing  will 
be  considered  an  important  indicator  of 
institutional  commitment.  Please  refer 
to  the  Solicitation  Package  for  complete 
guidelines  and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
of  Educational  and  Cultiual  Affairs 
concerning  this  RFGP  should  reference 
the  above  title  "College  and  University 
Affiliations  Program  in  Tunisia"  and 
reference  nvunber  ECA/A/S/U-01-19. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Hxunphrey  Fellowships  and 
Institutional  Linkages  Branch,  Office  of 
Global  Educational  Programs,  Bureau  of 
Educational  and  Cultural  Affairs;  ECA/ 
A/S/U.  Room  349,  SA-44;  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  DC  20547,  phone 
(202)  619-5289,  fax:  (202)  401-1433.  e- 
mail:  mpizarro@pd.state.gov  to  request  a 
Solicitation  Package. 

The  Solicitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  above 
reference  number  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  appUcants  until  the  proposal 
review  process  has  been  completed. 

To  Do%vnload  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  dovtmloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/rfgps.  Please  read  all 
information  before  downloading. 

Deadline  of  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington 


DC  time  on  Friday,  April  20,  2001. 
Faxed  doctiments  will  not  be  accepted 
at  any  time.  Documents  postmarked  by 
the  due  date  but  received  on  a  later  date 
will  not  be  accepted. 

It  is  the  responsibihty  of  each 
applicant  to  ensiue  compUance  with  the 
deadline. 

Approximate  Program  Dates 

Grants  should  begin  on  or  about 
August  1,  2001. 

Duration 

August  1,  2001-August  31,  20O4. 
Submissions 

The  U.S.  institutional  partner  must 
submit  the  proposal.  Applicants  must 
follow  all  instructions  in  the 
Solicitation  Package.  The  original  and 
10  copies  of  the  application  should  be 
sent  to:  U.S.  Department  of  State,  SA- 
44,  Ref.:  ECA/A/S/U-01-19.  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

All  copies  should  include  the 
dociunents  specified  under  Tabs  A 
through  E  in  the  "Project  Objectives, 
Goals,  and  Implementation"  (POGI) 
section  of  the  Solicitation  Package.  The 
documents  under  Tab  F  of  the  POGI 
should  be  submitted  with  the  original 
application  and  vdth  one  of  the  ten 
copies. 

Proposals  that  do  not  follow  RFGP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

Applicants  must  also  submit  the 
"Executive  Simimary"  and  "Proposal 
Narrative"  Sections  of  the  proposal  on 
a  3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximimi  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Pubhc  Affairs  Section  of  the  U.S. 
Embassy  in  Tunis  for  its  review,  with 
the  goal  of  reducing  the  time  it  takes  to 
get  the  Embassy's  comments  for  the 
Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  projects  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversify  of  American  political,  social, 
and  cultural  life.  "Diversify"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to,  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
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encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content. 

Please  refer  to  the  review  criteria 
under  the  "Support  for  Diversity" 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cidtural  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Biueau  "shall  take  appropriate  steps  to 
provide  opportimities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Pubhc  Law  106 — 113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eUgibiUty.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Tvmis.  Eligible  proposals  will  be  subject 
to  compliance  with  Federal  and  Bureau 
regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

State  Department  officers  in 
Washington,  D.C.  and  overseas  will  use 
the  criteria  below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank-ordered  or  weighed. 

1 .  Quality  of  the  Progmm  Idea 

Proposals  should  exhibit  originality, 
substance,  precision,  and 
resourcefulness.  Proposals  should 
exhibit  sensitivity  to  the  region,  and 
have  reasonable  and  feasible  project 
objectives  that  are  relevant  to  the  needs 
of  a  Tunisian  university.  Proposals 


should  describe  projected  benefits  to  the 
institutions  involved  as  well  as  to  wider 
communities  of  educators  and 
practitioners  in  Tunisia. 

2.  Progmm  Planning 

Proposals  should  include  creative, 
realistic  and  feasible  program  plans  as 
well  as  a  detailed  schedule,  which 
should  include  a  well-reasoned 
combination  of  useful  and  appropriate 
mentoring,  teaching  techniques  and 
outreach  activities  supporting  the 
project  objectives. 

3.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  by  explaining  how 
issues  of  diversity  relate  to  project 
objectives  and  how  these  issues  will  be 
addressed  during  project 
implementation.  Proposals  should  also 
outline  the  institutional  profile  of  each 
participating  institution  with  regard  to 
issues  of  diversity. 

4.  Institutional  Capacity  and 
Commitment 

Proposals  should  demonstrate 
significant  understanding  of  the  needs 
and  capacities  of  the  Tunisian 
university  partner{s)  as  well  as  the 
needs  and  capacity  of  the  U.S. 
institution,  and  should  demonstrate  a 
strong  commitment  to  on-going 
cooperation  during  and  after  the  period 
of  the  grant  activity.  Relevant  factors 
include:  the  availability  of  a  sufficient 
number  of  faculty  and/or  administrators 
willing  and  able  to  participate  in  project 
activities.  Proposals  should  demonstrate 
a  promise  of  long-term  impact  and  a 
plan  for  follow-on  activities. 

5.  Institutional  Record /Ability 

Proposals  should  demonstrate  an 
institutional  record  of  administering 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  reqiiirements  for  past 
Bureau  grants  as  determined  by  the 
State  Department's  contracts  officers. 
The  Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Reviewers  will  also  consider 
the  quality  of  exchange  participants' 
academic  credentials,  skills, 
commitment  and  experience  relative  to 
the  goals  and  activities  of  the  project 
plan. 

6.  Project  Evaluation 

The  proposal  should  outline  a 
methodology  to  assess  progress  toward 
the  achievement  of  project  goals.  The 
final  evaluation  should  include  afi 


external  component  and  observations 
about  anticipated  long-term  impact  on 
the  Tunisian  economy. 

7.  Cost-Effectiveness 

Administrative  and  program  costs 
should  be  reasonable  and  appropriate 
with  cost  sharing  provided  as  a 
reflection  of  conunitment  to  the  pursuit 
of  project  objectives. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pubhc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiu-al  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  U.S.  North  African 
Economic  Partnership. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government. 

The  Bureau  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  2,  2001. 

William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 

[FR  Doc.  01-746  Filed  1-10-01;  8:45  ami 

BILUNG  COOE  4710-09-0 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Notices 


2477 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
(STB  Docket  No.  MC-F-20975] 

Stagecoach  Holdings  pic  and  Coach 
USA,  inc.,  et  al.-Control-B  &  B  Bus 
Corporation,  inc.,  et  al. 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Notice  tentatively  approving 

finance  application. 

SUMMARY:  Stagecoach  Holdings  pic 
(Stagecoach),  and  its  subsidiary.  Coach 
USA,  Inc.  (Coach),  both  noncarriers  that 
control  motor  passenger  carriers,  and 
various  subsidiaries  of  each 
(collectively,  applicants),  filed  an 
application  under  49  U.S.C.  14303  for 
Stagecoach,  related  applicants.  Coach, 
and  Coach's  wholly  owned  subsidiary, 
Coach  USA  Northeast,  Inc.  (Coach 
Northeast),  to  acquire  control  of  twenty- 
foin  New  Jersey-based  motor  passenger 
carriers  (New  Jersey  Carriers),'  which 
hold  federally  issued  operating 
authority  to  provide  charter  and  special 
operations  between  points  in  the  United 
States. 2  Persons  wishing  to  oppose  the 
application  must  follow  the  rules  at  49 
CFR  1182.5  and  1182.8.  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action. 

DATES:  Comments  must  be  filed  by 
February  26,  2001.  Applicants  may  file 
a  reply  by  March  12,  2000.  If  no 
comments  are  filed  by  February  26, 
2001,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20975  to:  Surface 


'  The  twenty-four  motor  passenger  carriers  are:  B 
&  B  Bus  Corporation.  Inc.  (MC-233189).  Qsko  Bus 
Co.,  Inc.  (MC-22072).  D'Arcangelo  Bus  Co.,  Inc. 
(MC-168603).  E  &  A  Bus  Co..  Inc.  (MC-168561), 
Elizabeth  Bus  Company  (MC-168567),  Gilsam  Bus 
Company,  Inc.  (MC-233195),  Independent  Bus 
Company,  Inc.  (MC-168548), )  &  I  Bus  Company, 
Inc.  (MC-168563).  J  &  J  Transit,  Inc.  (MC-233193), 
I  &  L  Bus  Co.,  Inc.  (MC-1 68602),  Kaunas  Bus  Co.. 
Inc.  (MC-168S49),  M  &  I  Bus  Company,  Inc.  (MC- 
233197),  Meadowlands  Transit.  Inc.  (MC-168588), 
Minsol  Bus  Company,  Inc.  (MC-233198),  Penn-Mall 
Transit,  Inc.  (MC-208153),  R  &  W,  Inc.  (MC- 
168547),  R  &  W  Transit,  Inc.  (MC-233186),  Road 
Runner  Tours,  Inc.  (MC-168623),  Seven  Bus 
Corporation  (MC-233196),  South  Orange  Avenue 
Bus  Association  (MC-168650),  South  Orange 
Avenue  Bus  Company,  Inc.  (MC-168569),  Superior 
Bus  Co.,  Inc.  (MC-168622),  Vailsbuig  Bus  Co.,  Inc. 
(MC-165416),  and  WJB  Company.  Inc.  (MC- 
233200). 

2  Each  of  the  carriers  also  holds  New  Jersey 
intrastate  authority.  The  operations  of  the  carriers 
consist  primarily  of  regular-route  intrastate 
operations  in  northern  New  Jersey  and  occasional 
interstate  charier  operations. 


Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants'  representative: 
Betty  Jo  Christian,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION: 
Stagecoach  is  a  public  limited  company 
organized  under  the  laws  of  Scotland, 
and  Coach  is  a  Delaware  corporation. 
Stagecoach  and  its  subsidiaries 
currently  control  Coach  and  its 
noncarrier  regional  management 
subsidiaries,  as  well  as  the  motor 
passenger  carriers  jointly  controlled  by 
Coach  and  the  management 
subsidiaries.  3 

Applicants  state  that,  in  Jime  2000, 
Coach  purchased  all  of  the  outstanding 
stock  of  nineteen  of  the  New  Jersey 
Carriers,  and  acquired  five  additional 
carriers  in  that  transaction  by  virtue  of 
the  fact  that  some  of  the  nineteen 
carriers  had  wholly  owned  subsidiaries. 
Simultaneously  with  the  pinchase. 
Coach  established  five  independent 
voting  trusts,  and  placed  20%  of  the 
stock  of  each  of  the  twenty-four  New 
Jersey  Carriers  into  each  of  the  five 
separate  voting  trusts,  to  ensiue  no 
imlawful  control  of  the  carriers  pending 
Board  approval  of  the  application. 

Applicants  submit  that  the  federal 
and  state  operating  authorities  held  by 
the  New  Jersey  Carriers  will  not  be 
transferred  bom  one  entity  to  another  as 
a  result  of  the  control  transaction,  and 
that  there  will  be  no  change  in  the 
operations  of  any  of  the  New  Jersey 
Carriers. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  pubhc  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  pubUc; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  pubhc  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicants  have  shown  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  pubhc  and  will 
result  in  no  increase  in  fixed  charges. 


and  no  changes  in  employment.  See  49 
CFR  1182.2(a)(7).  Additional 
information,  including  a  copy  of  the 
apphcation,  may  be  obtained  fit)m  the 
applicants'  representative. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
apphcation.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  area 
available  on  our  website  at: 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisitions  of 
control  are  approved  and  authorized, 
subject  to  the  filing  of  opposing 
comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
February  26,  2001,  imless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration — MC-RI,  400 
Virginia  Avenue,  SW.,  Suite  600, 
Washington,  DC  20024;  (2)  the  U.S. 
Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530; 
and  (3)  the  U.S.  Department  of 
Transportation,  Office  of  the  General 
Counsel,  400  7th  Street,  SW., 
Washington,  DC  20590. 

Decided:  January  4.  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  01-954  Filed  1-10-01;  8:45  am) 

BILLING  CODE  401S-00-P 


'  See  Stagecoach  Holdings  plc-Control-Coach 
USA.  Inc..  et  al..  STB  Docket  No.  MC-F-20948  (STB 
served  July  22, 1999). 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33978] 

Summit  View,  inc.— Acquisition  of 
Control  Exemption — Pittsburgh 
Industrial  Railroad,  Inc. 

Siumnit  View,  Inc.  (Summit),  a 
noncarrier  holding  company,  has  filed  a 
notice  of  exemption  to  acquire  control, 
through  stock  purchase  of  the  Pittsburgh 
Industrial  RaUroad,  Inc.  (PIRR),  a  Class 
in  rail  carrier,  operating  in  the  State  of 
Pennsylvania.  ^  PIRR  is  a  wholly  owned 
subsidiary  of  Railtex,  Inc.^ 

The  transaction  was  scheduled  to  be 
consimunated  on  or  shortly  after 
December  19,  2000. 

Summit  currently  controls  seven 
existing  Class  in  rail  carriers:  Ohio 
Central  Raihoad,  Inc.;  Ohio  Southern 
Railroad,  Inc.;  Austintown  Railroad, 
Inc.;  Warren  &  Trumbull  Railroad; 
Columbus  &  Ohio  River  Railroad 
Company,  Ohio  Peimsylvania  Railroad 
Company,  and  Youngstown  Belt 
Railroad  Company. 

Sununit  states  that:  (i)  The  railroads 
do  not  connect  with  each  other;  (ii)  the 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
cormect  the  railroads  with  each  other; 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  118Q.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
reUeve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  ni  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


'  See  Pittsburgh  Industrial  RaUroad,  Inc. — 
Acquisition  and  Operation  Exemption — 
Consolidated  Rail  Corporation  and  the  Pittsburgh, 
Chartiers  and  Yougbiogheny  Railway  Company, 
STB  Finance  Docket  No.  33308  (STB  served  Dec, 
27.  1996). 

*  See  Railtex,  Inc. — Continuance  in  Control 
Exemption — Pittsburgh  Industrial  Railroad.  Inc., 
STB  Finance  Docket  No.  33309  (STB  served  Dec. 
27, 1996). 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33978,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  Kelvin  J. 
Dowd,  Esq.,  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W., Washington, 
DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
WWW.STB.DOT.GOV. 

Decided:  )anuary  4,  2001. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  01-735  Filed  1-10-01;  8:45  am) 
aiLUNGCOO€  4ns-oo-F 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  tfie 
Currency 

Proposed  Extension  of  Information 
Collection;  Comn>ent  Request 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Cvirrently,  the 
OCC  is  soliciting  comment  concerning 
its  extension  of  an  information 
collection  tided,  "Community 
Development  Corporation  and  Project 
Investments  and  Other  PubUc  Welfare 
Investments— 12  CFR  24." 
DATES:  You  should  submit  written 
comments  by  March  12,  2001. 
ADDRESSES:  You  should  direct  all 
written  comments  to  the  Public 
Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  Mailstop 
1-5,  Attention:  1557-0194,  250  E  Street, 
SW.,  Washington,  DC  20219.  hi 
addition,  you  may  send  comments  by 
facsimile  transmission  to  (202)  874- 
4448,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
that  address.  You  can  make  an 
appointment  to  inspect  the  comments 
by  caUing (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  bom 
or  obtain  a  copy  of  the  collection  from 


Jessie  Dunaway,  OCC  Clearance  Officer, 
or  Camille  Dixon.  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division  (1557-0194),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Stiwt,  SW.,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Community  Development 
Corporation  and  Project  Investments 
and  Other  Public  Welfare  Investments — 
12  CFR  24. 

OMB  Number:  1557-0194. 

Description  .This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regidation  or  to  the 
information  collections  embodied  in  the 
regulation.  This  regulation  implements 
12  U.S.C.  24  (Eleventh)  which 
authorizes  national  banks  to  make 
investments  that  are  designed  primarily 
to  promote  the  public  welfare,  including 
the  welfare  of  low-and  moderate-income 
families  and  communities  (such  as 
through  the  provision  of  housing, 
services,  or  jobs)  consistent  with  safe 
and  sound  banking  practices.  The 
statute  requires  the  OCC  to  limit  a 
national  bank's  investment  in  any  one 
project  as  well  as  its  aggregate 
investment  in  such  projects.  This 
regulation  requires  national  banks  to 
make  occasional  filings  to  the  OCC 
regarding  investment  proposals,  certain 
self-certifications,  and  requests  from  3- 
rated  banks  to  self-certify. 

The  OCC  is  providing  national  banks 
with  a  form  by  which  they  make  these 
filings  and  notify  the  OCC  of 
investments  authorized  by  12  U.S.C.  24 
(Eleventh).  National  banks  must  use  this 
form  either  to  self-certify  an  investment, 
pursuant  to  12  CFR  24.5(a),  or  to  submit 
a  request  for  prior  OCC  approval  of  an 
investment,  pursuant  to  12  CFR  24.4(a) 
and  24.5(b).  The  OCC's  form  simplifies 
the  self-certification  and  prior  approval 
processes  by  outlining  the  rule's 
requirements  and  allowing  banks  to 
check  off  most  responses.  This 
streamlining  of  information  that 
national  banks  must  submit  to  the  OCC 
helps  to  reduce  the  time  and  burden 
attendant  to  the  rule's  notification  and 
approval  processes.  The  OCC  intends 
that  this  form  will  encoiu^ge  banks  to 
increase  or  enhance  their  investments 
imder  part  24. 

A  national  bank  that  is  not  eligible  to 
self-certify  investments  under  12  CFR 
24.2(e),  but  is  at  least  adequately 
capitalized  and  has  a  composite  rating 
of  at  least  3  with  improving  trends 
under  the  Uniform  Financial 
Institutions  Rating  System,  may 
continue  to  submit  a  letter  to  the  OCC's 
Community  Development  Division 
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requesting  the  authority  to  self-certify 
investments,  pursuant  to  12  CFR 
24.5(a)(4).  The  bank  may  also  use  the 
OCC's  form  to  request  prior  OCC 
approval  of  its  investments. 

"The  information  collection 
requirements  in  12  CFR  part  24  are 
located  as  follows: 

Self  certification  of  public  welfare 
investments  (12  CFR  24.5(a)):  To  self- 
certify  an  investment,  an  eligible  bank 
shall  submit  a  letter  of  self-certification 
to  the  OCC,  within  10  days  after  it 
makes  an  investment. 

Letters  from  3-rated  banks  requesting 
to  self-certify  (12  CFR  24.5(a)(4)):  A 
national  bank  that  is  not  an  eligible 
bank  but  that  is  at  least  adequately 
capitalized,  and  has  a  composite  rating 
of  at  least  3  with  improving  trends 
under  the  Uniform  Financial 
Institutions  Rating  System,  may  submit 
a  letter  to  the  OCC  requesting  authority 
to  self-certify  investments. 

Investments  requiring  prior  approval 
(12  CFR  24.5(b)):  If  a  national  bank  does 
not  meet  the  requirements  for  self- 
certification  set  forth  in  part  24,  the 
bank  must  submit  a  proposal  to  the  OCC 
requesting  prior  approval  for  an 
investment. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 


Affected  Public:  Businesses  or  other 
for-profits. 

Estimated  Number  of  Respondents: 
204. 

Estimated  Total  Annual  Responses: 
204. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  408 
burden  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 
required  to  respond  to  an  information 
collection  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  January  5,  2001. 

Mark  J.  Tenhundfeld. 

Assistant  Director,  Legislative  S- Regulatory 
Activities  Division. 

OCC's  Form  for  Processing  National 
Bank  Community  Development  (Part 
24)  Investments 

National  banks  may  make  investments 
designed  primarily  to  promote  the 
public  welfare  imder  the  community 
development  investment  authority  in  12 
use  24  (Eleventh)  and  its  implementing 
regulation,  12  CFR  24  (Part  24).  Part  24 
contains  the  OCC  guidelines  to 
determine  whether  an  investment  is 
designed  primarily  to  promote  the 
public  welfare  and  procedures  that 
apply  to  these  investments.  National 
banks  must  submit  the  completed  Form 
to  self-certify  or  request  prior  approval 
of  a  public  welfare  investment. 

Please  provide  the  following 
information  about  the  investing  bank. 


Bank  name  and  charier; 

Address: 

Telephone  number: 

Facsimile  numt>er: 

E-mail  address/URL: 

Please  indicate  the  process  that  the  bank 
requests. 
Self-certification  (12  CFR  24.5(a)) 

complete  sections  1  and  2. 
Prior  approval  (12  CFR  24.5(b]) 

complete  section  2. 

Section  1  "  Self-Certification  Only  (12  CFR 
24.5(a)) 

1 .  Please  respond  to  the  following 
questions  to  determine  whether  the  bank  is 
eligible  to  self-certify  its  Part  24  investments 
(12  CFR  24.2  (e)). 

a.  Is  the  bank  "well-capitalized,"  as 
defined  in  12  CFR  6.4(b)(1)? 

Yes 

No  (please  answer  question  le.) 

b.  Does  the  bank  have  a  composite  rating 
of  1  or  2  under  the  Uniform  Financial 
Institutions  Rating  System? 

Yes 

No  (please  answer  question  le.) 

c.  What  was  the  bank's  most  recent 
Conununity  Reinvestment  Act  rating?  ' 


Outstanding 

Satisfactory 

Other  (please  answer  question  le.) 

d.  Is  the  bank  under  a  cease  and  desist 
order,  consent  order,  formal  written 
agreement,  or  Prompt  Corrective  Action 
directive? 

Yes  (please  answer  question  le.) 

No 

e.  Has  the  OCC  provided  written 
notification  that  the  bank  may  submit  Part  24 
self-certifications  or  otherwise  be  treated  as 
an  "eligible  bank"  for  the  purposes  of  Part 
24? 

Yes  (Please  attach  a  copy  of  the  OCC's 

written  notification.) 

No  (This  investment  cannot  be  self- 
certified.  Please  either:  (a)  send  a  letter 
to  the  OCC  to  request  authorization  to 
self-certify;  or  (b)  complete  section  2  to 
request  prior  OCC  approval). 
2. Please  respond  to  the  following  questions 

about  the  bank's  investment  to  determine 


whether  the  bank  may  self-certify  its  Part  24 
investments  (12  CFR  24.4(a)  and'24.5(a)(5)): 

a.  Does  the  bank's  aggregate  outstanding 
investments  under  Part  24  exceed  5  percent 
of  its  capital  and  surplus? 

Yes  (This  investment  cannot  be  self- 
certified.  Please  complete  section  2  to 
request  prior  OCC  approval.) 

No 

b.  Does  this  investment  involve  properties 
carried  on  the  bank's  books  as  "other  real 
estate  owned"? 

Yes  (This  investment  cannot  be  self- 
certified.  Please  complete  section  2  to 
request  prior  OCC  approval.) 

No 

c.  Has  the  OCC  determined,  in  published 
guidance,  that  this  investment  type  is 
inappropriate  for  self-certification?  [For 
information  about  such  investments,  please 
refer  to  the  most  recent  OCC  Directory  of 
National  Bank  Community  Development 
Investments,  visit  the  OCC's  web  page  (http:/ 
/www.OCC.treas.gov),  or  contact  the  OCC's 
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Community  Development  Division  (202) 

874-4930).  ] 

Yes  (This  investment  cannot  be  self- 
certified.  Please  complete  section  2  to 
request  prior  OCC  approval.) 

No 

(To  continue  the  self-certification  process  or 

to  request  prior  OCC  approval,  please 

proceed  to  section  2  of  this  Form.) 

Section  2 — All  Requests 

1.  Please  indicate  the  following  about  the 
bank's  investment: 

a.  The  name  of  the  CDC,  CD  project,  or 
entity  into  which  the  bank's  investment  has 
been  or  will  be  made. 

b.  The  date  on  which  the  subject 
investment  was  or  will  be  made. 


c  llie  type  of  investment  (debt  or  equity). 


2.  Please  indicate  how  the  bank's 
investment  is  consistent  with  Part  24 
requirements  for  investment  limits  under  12 
CFR  24.5. 

a.  Dollar  amount  of  the  bank's  investment 
that  is  the  subject  of  this  submission: 

$ 

b.  Dollar  amount  of  the  bank's  aggregate 
outstanding  Part  24  investments  (include  this 
investment):  S 

c.  Bank's  capital  and  surplus: 

S (Please  indicate  date 

.) 


d.  Percentage  of  the  bank's  capital  and 
surplus  represented  by  the  aggregate 
outstanding  Part  24  investments  and 
commitments  (include  this  investment) 
% 

e.  Does  this  investment  expose  the  bank  to 
unlimited  liability? 

Yes  (This  investment  cannot  be  made 

under  Part  24.) 

No  (Please  explain  in  question  4b.) 

3.  Please  indicate  how  the  bank's 
investment  is  consistent  with  Part  24 
requirements  for  public  welfare  investments 
under  12  CFR  24.3(a): 

a.  Check  at  least  one  of  the  following  that 
benefits  primarily  from  the  bank's 
investment: 

Low-  and  moderate-income  individuals. 

Low-  and  moderate-income  areas. 

Areas  targeted  for  redevelopment  by 

local,  state,  tribal,  or  federal  government 

(including  federal  enterprise 

communities  and  federal  empowerment 

zones). 

b.  Please  identify  at  least  one  of  the 
following  activities  that  the  bank's 
investment  provides  or  supports: 
Affordable  housing,  community 

services,  or  permanent  jobs  for  low-  and 

moderate-income  individuals. 
Equity  or  debt  financing  for  small 

businesses. 

Area  revitalization  or  stabilization. 

Other  activities,  services,  or  facilities 

that  primarily  promote  the  public 

welfare. 

4. Please  attach  a  brief  description  of  the 
bank's  investment.  (See  12  CFR  24.3(a)(2)(iii) 
and  (b)(2)(iii)).  Include  the  following 
information  in  the  description: 


a.  The  activity  or  activities  of  the  entity  in 
which  the  bank  has  or  will  invest.  (See 
examples  o/  investment  activities  described 
in  12  CFR  24.6(a)). 

b.  Explain  how  the  investment  does  not 
expose  the  bank  to  unlimited  liability,  such 
as  by  describing  the  structure  of  the 
investment  (e.g.,  CDC  subsidiary,  multibank 
CDC,  multi-investor  CDC,  limited 
partnership,  limited  liability  company, 
community  development  bank)  and  by 
providing  any  other  relevant  information. 

c.  The  total  funding  for  the  project  from  all 
sources,  if  known. 

d.  The  geographic  area  served  by  the 
investment  entity. 

e.  Any  community  development  partners 
involved  in  the  project  (e.g.,  government  or 
public  agencies,  nonprofits,  other  investors), 
if  known. 

f  Supplemental  information  (e.g., 
prosftectus,  smnual  report,  web  address  that 
contains  information  on  the  entity  in  which 
the  investment  is  made),  if  available. 

S.Please  identify  the  type(s)  of  nonbank 
community  support  for  or  participation  in 
the  investment.  (See  12  CFR  24.3(b)): 

Representation  on  the  board  of  directors 

by  nonbank  community  representatives 
with  expertise  relevant  to  die  proposed 
investment. 

Establishment  of  an  advisory  board  for 

the  bank's  community  development 
activities  that  includes  nonbank 
community  representatives  with 
expertise  relevant  to  the  proposed 
investment. 

Formation  of  a  formal  business 

relationship  with  a  community-based 
organization  for  the  proposed 
.    investment. 

Contractual  agreements  with  community 

partners  to  provide  services  for  the 
proposed  investment. 

Joint  ventures  with  local  small 

businesses  in  the  proposed  investment. 

Financing  for  the  proposed  investment 

from  the  public  sector  or  community 
development  organizations  or  the  receipt 
of  federal  low-income  housing  tax 
credits  by  the  project  in  which  the 
investment  is  made  (directly  or  through 
a  fund  that  invests  in  such  projects). 
Other  (please  describe). 


6.  Contact  for  additional  information: 
Name: 

Title: 

Address: 


Telephone  number 


Facsimile  number: 


E-mail  Address: 


accurate  and  complete  and  that  this 
investment  complies  with  the  requirements 
of  12  CFR  24.3  and  24.4  and  does  not  expose 
the  bank  to  unlimited  liability.  It  is  further 
certified  that  the  undersigned  is  the  bank's 
authorized  representative  for  Part  24 
investments. 


Name 


Tide 


Signatiuv 


7.  Certification 

The  undersigned  hereby  certifies  that  the 
foregoing  information  in  this  Form  is 


Date 

[FR  Doc.  01-839  Filed  1-10-01;  8:45  am) 

BHXmO  CODE  4610-33-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0578] 

Proposed  Infonnation  Collection 
Activity:  Pro(>osed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  information  needed  to 
determine  the  appropriate  payment  for 
medical  care  rendered  to  Vietnam 
Veterans'  children  who  have  spina 
bifida. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  12,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(191A1),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0578"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
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SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501—3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the   . 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Provision  of  Health  Care  to 
Vietnam  Veterans'  Children  with  Spina 
Bifida. 

OMB  Control  Number:  2900-0578. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  information  collected 
will  be  used  to  determine  appropriate 
payment  for  medical  care  rendered  to 
Vietnam  veterans'  children  with  spina 
bifida.  Without  the  information,  VA  will 
be  unable  to  determine  the  correct 
amoimt  to  reimburse  providers  for  their 
services. 

Affected  Public:  Business  or  Other 
For-Profit  and  Individuals  or 
Households. 

Estimated  Total  Annual  Burden: 
1.584  hours. 

Estimated  Average  Burden  Per 
Respondent:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
12,000. 

Dated:  December  1,  2000. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Infonnation 

Management  Service. 

[FR  Doc.  01-818  Filed  1-10-01;  8:45  am] 

BILLING  CODE  B320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0583] 


Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  needed  to 
ensure  that  patients  have  sufficient 
information  to  provide  informed 
consent  for  medical  procedures. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  infonnation  should  be 
received  on  or  before  March  12,  2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(191A1),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0583"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202)  273-8310. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501—3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Regulation  for  Informed  Consent 
for  Patient  Care  (Tide  38  CFR  17.32). 

OMB  Control  Number:  2900-0583. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  information  collection 
subject  to  this  rulemaking  concerns  the 
disclosiu«  requirements  that  non-VA 
physicians  contracting  to  perform 
services  for  VA  must  follow  in 
conducting  informed  consent 
procedures.  The  information  provided  is 
designed  to  ensure  that  the  patients  (or 
in  some  cases,  others)  have  sufficient 
information  to  provide  informed 
consent. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Total  Annual  Burden: 
60,000  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
240,000. 


Dated:  December  1 ,  2000. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Infonnation 
Management  Service. 

[FR  Doc.  01-819  Filed  1-10-01;  8:45  am] 
BILLING  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-NEW] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  Vf  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
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FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-NEW." 

SUPPLEMENTARY  INFORMATION: 

Titles:  a.  Application  for  Furnishing 
Nursing  Home  Care  to  Beneficiaries  of 
Veterans  Affairs,  VA  Form  10-1170. 

b.  Residential  Care  Home  Program — 
Sponsor  Application,  VA  Form  10- 
2407. 

OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  Collection. 

Abstract:  VA  medical  centers  and  VA 
Central  Office  use  the  information  on 
the  forms  to  determine  non-Federal 
nursing  home  or  the  residential  care 
home  qualifications  for  providing  care 
to  veterans. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciuxently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
9,  2000,  at  pages  12626  and  12627. 

Affected  Public:  Not-for-profit 
institutions,  Individuals  or  households. 
Business  or  other  for-profit. 

Estimated  Annual  Burden: 

a.  VA  Form  10-1170—167  hours. 

b.  VA  Form  10-2407— 83  hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  VA  Form  10-1170 — 20  minutes. 

b.  VA  Form  10-2407 — 5  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

a.  VA  Form  10-1170—500. 

b.  VA  Form  10-2407—1,000. 

*    Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
NEW"  in  any  correspondence. 

Dated:  November  28,  2000. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  01-«20  Filed  1-10-01;  8:45  am] 

BHJJNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0002] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans'Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washii^on,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0002." 
SUPPLEMENTARY  INFORMATION: 

Title:  Income-Net  Worth  and 
Employment  Statement,  VA  Form  21- 
527. 

OMB  Control  Number:  2900-0002. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  Form  21-527  is  used  to 
solicit  income,  net  worth,  and 
employment  information.  The 
information  is  used  to  determine 
eligibility  and  benefit  rates  for  veteran's 
disability  pension  and  compensation 
based  on  individual  unemployability. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  conunent  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14,  2000,  at  pages  55678- 
55679. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  104,440 
hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 
104,440. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resoiuties  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0002"  in  any  correspondence. 

Dated:  November  28,  2000. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  01-821  Filed  1-10-01;  8:45  am] 

BILUNG  CODE  832(M>1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0018] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  General  Coimsel, 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Office  of  General 
Counsel  (OGC),  Department  of  Veterans 
Affairs,  has  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0018.  " 
SUPPLEMENTARY  INFORMATION: 

Titles:  a.  Application  for 
Accreditation  as  Service  Organization 
Representative,  VA  Form  21. 

D.  Appointment  of  Individual  as 
Claimant's  Representative,  VA  Form 
22a. 

OMB  Control  Number:  2900-0018. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  Form  21  will  be  used  to 
obtain  basic  information  necessary  to 
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determine  whether  an  individual  may 
be  accredited  as  a  service  organization 
representative  for  purposes  of 
representation  of  claimants  before  VA. 
The  information  will  be  used  by  VA  to 
evaluate  qualifications,  ensure  against 
conflicts  of  interest,  and  allow 
appropriate  organization  officials  to 
certify  the  character  and  qualifications 
of  applicants. 

VA  Form  22a  will  be  used  by  a 
claimant  for  VA  benefits  to  confer 
power  of  attorney  upon  an  attorney  or 
agent  in  order  that  the  attorney  or  agent 
may  represent  the  claimant  in 
proceedings  before  VA.  The  information 
is  necessary  for  determining  whether 
access  to  claimant  records  may  be 
provided  and  for  notification  piuposes. 

An  agency  may  not  conduct  or 
sponsc»,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  2, 1999,  at  pages  67625  and 
67626. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit 
and  Not-for-profit  institutions  and  State, 
Local  or  Tribal  Government. 

Estimated  Annual  Burden:  2,775 
hours. 

a.  VA  form  21—275  hours. 

b.  VA  Form  22a— 2,500  hoius. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

a.  VA  form  21 — 15  minutes. 

b.  VA  Form  22a — 15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
11,100. 

a.  VA  Form  21—1,100. 

b.  VA  Form  22a— 10,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  'OMB  Control  No.  2900- 
0018"  in  any  correspondence. 

Dated:  November  28,  2000. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.,01-822  Filed  1-10-01:  8:45  am] 

BILUNO  CODE  8320-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0176] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Vetereins  Affairs,  810 
Vermont  Avenu6,  NW.,  Washington,  DC 
20420,  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0176." 
SUPPLEMENTARY  INFORMATION: 

Title:  Monthly  Record  of  Training  and 
Wages,  VA  Form  28-1 905c. 

OMB  Control  Number:  2900-0176. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  A  trainer  uses  the  form  as  an 
outline  for  recording  veterans'  progress 
toward  their  rehabilitation  goals  as  well 
as  recording  veterans'  on-job  training 
monthly  wages.  Trainers  report  these 
wages  on  the  form  only  at  the  beginning 
of  the  program  and  at  any  time  the 
trainee's  wage  rate  changes.  Following  a 
veteran's  completion  of  a  vocational 
rehabilitation  program,  the  trainer 
submits  the  form  to  VA  for  review  by 
the  veteran's  case  manager. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  22,  2000,  at  page  57434. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Annual  Burden:  3,000 
hours. 


Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Number  of  Respondents: 
12,000. 

Send  comments  and 
reconunendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0176"  in  any  correspondence. 

Dated:  December  5,  2000. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Information  Management  Service. 
[FR  Doc.  01-823  Filed  1-10-01;  8:45  am] 

BILLING  CODE  S32»-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0219] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0219." 
SUPPLEMENTARY  INFORMATION: 
Titles: 

a.  Application  for  CHAMPVA 
Benefits,  VA  Form  10-lOD. 

b.  CHAMPVA  Claim  Form,  VA  Form 
10-7959A. 

c.  CHAMPVA— Other  Health 
Insiu"ance  (OHI)  Certification,  VA  Form 
10-7959C. 

d.  CHAMPVA  Potential  Liability 
Claim,  VA  Form  10-7959D. 
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e.  VA  Spina  Bifida  Healthcare 
Benefits—Claim  for  Miscellaneous 
Expenses.  VA  Form  1(>-7959E. 

Oh^  Control  Number:  2900-0219. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  following  forms  are 
used  by  Civilian  Health  and  Medical 
Program- VA  (CHAMP-VA)  and  spina 
bifida  claimants  to  claim  reimbursement 
for  medical  care  and  by  VA  to  determine 
eligibility,  process  claims,  detect  fraud 
and  recover  costs  from  third  parties. 

a.  VA  Form  ID-IOD  is  used  to 
determine  eligibility  of  persons 
applying  for  healthcare  benefits  imder 
the  CHAMPVA  program. 

b.  VA  Form  10-7959A  is  used  to 
adjudicate  claims  for  CHAMPVA. 

c.  VA  Form  10-7959C  is  used  to 
systematically  obtain  Other  Health 
Insurance  information  and  to  correctly  ■ 
coordinate  benefits  among  all  liable 
parties. 

d.  VA  Form  10-7959D  is  used  to 
recover  costs  associated  with  healthcare 
services  related  to  injury  or  illness 
caused  by  a  third  party. 

e.  VA  Form  10-7959E  is  used  by  VA 
Spina  Bifida  Healthcare  beneficiaries  to 
claim  payment  or  reimbursement  for 
healthcare  services  and  related  travel 
expenses. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jime  7, 
2000,  at  pages  36219  and  36220. 

Affected  Public:  Individuals  or 
households.  Business  or  Other  for- 
Profit. 

Estimated  Annual  Burden:  60,600 
hours. 

a.  VA  Form  10-1 OD— 1,500  hoiu^. 

b.  VA  Form  10-7959A— 50,000  hours. 

c.  VA  Form  10-7959C— 10,333  hours. 

d.  VA  Form  10-7959D— 1.167  hours. 

e.  VA  Form  10-7959E— 1,600  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  10-lOD — 10  minutes. 

b.  VA  Form  10-7959A — 10  minutes. 

c.  VA  Form  10-7959C— 10  minutes. 

d.  VA  Form  10-7959D— 7  minutes. 

e.  VA  Form  10-7959E — 4  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

405,000. 

a.  VA  Form  10-lOD— 9,000. 

b.  VA  Form  10-7959A— 300,000. 

c.  VA  Form  10-79590—62,000. 

d.  VA  Form  10-79590—10,000. 

e.  VA  Form  10-7959E— 24,000. 


Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0219"  in  any  correspondence. 

Dated:  November  28,  2000. 

By  direction  of  the  Secretary. 
Baiitara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  01-824  Filed  1-10-01;  8:45  am) 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0335] 

Agency  Infonnation  Collection 
ActlYttles  Under  OMB  Review 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq).  this  notice 
aimounces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0335." 
SUPPLEMENTARY  INFORMATION: 

Title:  Dental  Record  Authorization 
and  Invoice  for  Outpatient  Services,  VA 
Form  10-2570d. 

OAfB  Control  Number:  2900-0335. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  Form  10-2  5  70d  is  used 
to  serve  the  following  multi-purposes: 

(1)  VA  authorization  to  the  veteran  to 
seek  a  private  dentist  for  examination; 

(2)  Fee  dentist's  record  of  examination 
findings;  (3)  Dentist's  treatment  plan  ■ 


and  listing  of  services  needed;  (4) 
Listing  of  dentist's  usual  and  customary 
fees  for  specific  services  involved  in 
treatment  plan;  (5)  VA  review, 
verification  and  authorization  of 
treatment  to  the  fee  dentist;  (6)  Dentist's 
certification  of  services  completed;  (7) 
VA's  permanent  record  of  treatment 
provided  for  veterans  and  statement  of 
exhaustion  of  benefits,  if  indicated; 
VA's  approval  ef  dental  services  and 
total  fees  for  payment;  (8)  Fiscal 
approval  and  certification  of  payment 
and  amoimt.  ^Without  this  information, 
veterans'  dental  treatment  needs  could 
not  be  identified,  fees  for  services  could 
not  be  established,  the  veterans  could 
not  receive  treatment,  and  the  fee 
dentist  could  not  be  reimbursed. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  23, 1999,  at  pages  72144  and 
72145. 

Affected  Public:  Business  or  other  for 
Profit. 

Estimated  Annual  Burden:  14,333 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
43,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0335"  in '{my  correspondence. 

Dated:  November  28,  2000. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst  Infonnation 
Management  Service. 
|FR  Doc.  Ot-825  Filed  1-10-01;  8:45  am) 

BILLING  CODE  B320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0376] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiu'e  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0376." 
SUPPLEMENTARY  INFORMATION: 

Title:  Agent  Orange  Registry  Code 
Sheet,  VA  Form  10-9009. 

OMB  Control  Number:  2900-0376. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  Agent  Orange  Registry 
Code  Sheet  is  used  to  obtain 
information  from  veterans  during  an 
interview  with  the  examining  physician 
and  Agent  Orange  Coordinator  or  other 
designated  personnel.  The  information 
obtained  is  encoded  onto  the  code  sheet 
and  entered  into  a  computerized  Agent 
Orange  Registry.  The  registry  provides  a 
mechanism  to  catalogue  prominent 
symptoms,  reproductive  health, 
diagnoses  and  enables  VA  to 
communicate  with  Agent  Orange 
veterans  through  newsletters.  The 
newsletter  informs  veterans  of  any 
increased  health  risks  resulting  trom 
exposure  to  dioxin  or  other  toxic  agents, 
research  finding  or  new  compensation 
policies. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
luiless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
16,  2000,  at  pages  31209-31210. 

Affected  Public:  Individuals  or 
households. 

Estimated  Aimual  Burden:  1 ,833 
hoius. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes.  __ 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
5,500. 


Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer^  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0376"  in  any  correspondence. 

Dated:  November  28,  2000. 

By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-826  Filed  1-10-01;  8:45  am) 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0377]        \- 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiu^  of  the  information  collection  and 
its  expected  cost  and  biuden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Conunents  must  be  submitted  on 
or  before  February  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0377." 

SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Repurchase  of  Loan, 
VA  Form  2&-8084. 

OMB  Control  Number:  2900-0377. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-8084  is  used 
and  completed  by  the  holder  of  a 
delinquent  vendee  accoimt,  which  has 
been  guaranteed  by  VA.  The  holder  of 
a  delinquent  vendee  account  is  legally 
entitled  to  repurchase  of  the  loan  by  VA 
when  the  loan  has  been  continuously  in 
default  for  three  months  and  the  amount 


of  the  delinquency  equals  or  exceeds  the 
sum  of  two  monthly  installments. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
25,  2000  at  pace  51901. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  421  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
842. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0377"  in  any  correspondence. 

Dated:  December  22,  2000. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst.  Information 
Management  Service. 
[FR  Doc.  01-827  Filed  1-10-01;  8:45  am) 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0432] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  £)epartment  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
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Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  273-8030  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0432." 

SUPPl£MENTARY  INFORMATION: 

Title:  Invitation,  Bid.  and/or 
Acceptance  or  Authorization,  VA  Form 
26-6724. 

OMB  Control  Number:  2900-0432. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  solicit 
competitive  bids:  serves  as  a  work  order 
fot  repeiir  of  properties  acquired  by  VA; 
serves  as  a  record  of  contractor  bids,  VA 
acceptance  of  bids,  inspection  of 
completed  work  and  contractor  invoices 
and  payments. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14,  2000.  at  pages  55679- 
55680. 

Affected  Public:  Business  or  other  for 
profit 

Estimated  Annual  Burden:  One  (1) 
hour  is  being  claimed  for  inventory 
purposes.  The  solicitation  of  bids  is  a 
common  practice  in  the  real  estate 
management  industry,  and  the 
submission  of  bids  is  routine  with  repair 
contractors. 

Estimated  Avemge  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
60,000. 

Send  comments  and 
reconunendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  OfBcer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  12035, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0432"  in  any  correspondence. 

Dated:  December  1,  2000. 
By  direction  of  the  Secretary: 
BarimaH.  Epps, 

MdiMigejiient  Analyst,  Information 
Management  Service. 
(FR  Doc.  01-828  Filed  1-10-01;  8:45  am] 
MUJM6  CODE  tnO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0518] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045 A4), 
Department  of  Veterans  A^irs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8135  or  FAX  (202) 
273-5981.  Please  refer  to  "OMB  Control 
No.  2900-0518." 
SUPPLEMENTARY  INFORMATION: 

Title:  Income  Verification,  VA  Form 
21-0161a. 

OhfB  Control  Number:  2900-0518. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA's  compensation  and 
pension  programs  require  the  accurate 
reporting  of  income  by  those  who  are  in 
receipt  of  income-dependent  benefits. 
VA  Form  21-0161a  solicits  information 
from  employers  of  beneficiaries  who 
have  been  identified  as  having 
inaccurately  reported  their  income  to 
VA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
31,  2000  at  page  53092. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  Farms; 
and  State.  Local,  or  Tribal  Government. 

Estimated  Annual  Burden:  57,000 
hoiu^. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
114,000. 

»    Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0518"  in  any  correspondence. 

Dated:  December  1,  2000. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-829  Filed  1-10-01;  8:45  am] 

BILUNG  CODE  S320-«1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0523] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Af&irs. 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0523." 
SUPPLfMENTARY  INFORMATION: 

Title:  Loan  Analysis,  VA  Form  26- 
6393. 

OMB  Control  Number:  2900-0523. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  form  is  completed  by 
representatives  of  lending  institutions  to 
determine  the  veteran-borrower's  ability 
to  qualiiy  for  a  VA  guaranteed  loan.  VA 
uses  the  information  as  evidence  of  the 
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lender's  adherence  to  VA  credit 
standards. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14,  2000,  at  pages  55680- 
55681. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  100,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
200,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  12035, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0523"  in  any  correspondence. 

Dated:  December  1,  2000. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst.  Information 
Management  Service. 
[FR  Doc.  01-830  Filed  1-10-01;  8:45  am] 
BNJJNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0567] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  National  Cemetery 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  National  Cemetery 
Administration  (NCA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natxu«  of  the  information  collection  and 
its  expected  cost  and  biu-den;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 


McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0567" 
in  any  correspondence. 
SUPPt^MENTARY  INFORMATION: 

Title:  PMC  Insert,  VA  Form  40-0247. 

OMB  Control  Number:  2900-0567. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  piupose  of  the  PMC 
Insert  is  to  allow  an  eligible  recipient, 
which  includes  the  next  of  kin,  other 
relatives  or  friends,  i.e.,  surviving 
spouses,  sons,  daughters,  grandchildren, 
and  others,  to  request  additional 
certificates  and/or  replacements  or 
corrected  certificates  upon  receipt  of  the 
original  PMC.  Replacements  are 
requested  due  to  PMCs  being  bent, 
water  soaked,  or  other  damage  dining 
mail  handling:  corrected  PMCs  are 
requested  due  to  an  incorrect  name  of 
the  deceased  veteran.  The  PMC  is  a  gold 
foiled-embossed  certificate  containing 
the  Great  Seal  of  the  United  States  and 
bearing  the  President's  signature.  It  is 
mailed  to  relatives  and  friends  of 
deceased,  honorably  discharged 
veterans  honoring  their  military  service 
to  our  Nation.  In  most  cases  involving 
recent  deaths,  the  local  VA  Regional 
Office  originates  the  application  process 
without  request  from  the  next  of  kin  as 
part  of  processing  death  benefits  claims. 

The  PMC  Insert  is  not  self-initiated  by 
the  general  public/eligible  recipients. 
There  is  no  form  or  application  that  is 
used  to  initiate  an  original  request. 
Original  requests  are  normally  in  the 
form  of  letters  and/or  telephone  calls 
from  eligible  recipients. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
31, 2000, at  pages  53093  and  53094. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,298 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
38,952. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7613. 
Please  refer  to  "OMB  Control  No.  2900- 
0567"  in  any  correspondence. 

Dated:  November  28,  2000. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  01-831  Filed  1-10-01;  8:45  am] 

BILUNQCOOE  OaO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0577] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420.  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0577." 
SUPPLEMENTARY  INFORMATION: 

Title:  Spina  Bifida  Award  Attachment 
Important  Information,  VA  Form  21- 
0307. 

OMB  Control  Number:  2900-0577. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  The  form  is  used  to  provide 
children  of  Vietnam  veterans  with  Spina 
Bifida  with  information  about  VA  health 
care  and  vocational  training  and  gives 
steps  they  must  take  to  apply  for  such 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
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notice  with  a  60-day  conunent  period 
soUciting  comments  on  this  collection 
of  information  was  published  on  August 
31 ,  2000,  at  page  53094. 

Affected  Public:  hidividuals  or 
households. 

Estimated  Annual  Burden:  500  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  0MB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0577"  in  any  correspondence. 

Dated:  November  28,  2000. 


By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  01-832  Filed  1-10-01;  8:45  am] 

BILLING  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Development  at  the 
Samuel  S.  Stratton  VA  Medical  Center, 
AttMmy,  New  York 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Designation  and 
Notice  of  Intent  to  Execute  an 
Enhanced-Use  Lease. 

SUMMARY:-The  Acting  secretary  of  the 
Department  of  Veterans  Affairs  (VA)  is 
designating  the  Samuel  S.  Stratton  VA 
Medical  Center,  Albany,  New  York,  as  a 
site  for  Enhanced-Use  lease 
development.  VA  intends  to  execute  an 
Enhanced-Use  lease  of  2.5  acres  to  the 
Renaissance  Corporation  of  America  for 


construction  of  a  1,220-space  parking 
garage. 

FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Gallun,  Portfolio  Manager,  Asset  and 
Enterprise  Development  Service  (181B), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  565-4307. 
SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
Sec.  8161,  et  seq.,  specifically  provides 
that  the  Secretary  may  enter  into  an 
Enhanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
The  project  meets  these  requirements. 

Dated:  December  20,  2000. 
Hershel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 
(FR  Doc.  01-817  Filed  1-10-01;  8:45  am] 
BILLING  CODE  OSO-OI-M 


Thursday, 
January  11,  2001 


Part  n 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  431,  433,  435,  etc. 
State  Child  Health;  Implementing 
Regulations  for  the  State  Children's 
Health  Insurance  Program;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  431. 433, 435, 436,  and 
457 

[HCFA-2006-F] 

RIN  0938-AI28 

State  Child  Health;  Implementing 
Regulations  for  ttie  State  Children's 
Health  Insurartce  Program 

AGENCY:  Health  Care  Financing 
Administration  (HCFA) .  HHS. 
action:  Fuial  rule. 

SUMMARY:  Section  4901  of  the  Balanced 
Budget  Act  of  1997  (BBA)  amended  the 
Social  Security  Act  (the  Act)  by  adding 
a  new  title  XXI,  the  State  Children's 
Health  Insurance  Program  (SCHIP) . 
Title  XXI  provides  funds  to  States  to 
enable  them  to  initiate  and  expand  the 
provision  of  child  health  assistance  to 
iminsured,  low-income  children  in  an 
effective  and  efficient  manner.  To  be 
ehgible  for  funds  under  this  program, 
States  must  submit  a  State  plan,  which 
must  be  approved  by  the  Secretary. 

This  final  rule  implements  provisions 
related  to  SCHIP  including  State  plan 
requirefbents  and  plan  administration, 
coverage  and  benefits,  eligibility  and 
enrollment,  enroUee  financial 
responsibility,  strategic  planning, 
substitution  of  coverage,  program 
integrity,  certain  allowable  waivers,  and 
applicant  and  enrollee  protections.  This 
final  rule  also  implements  the 
provisions  of  sections  4911  and  4912  of 
the  BBA.  which  amended  title  XIX  of 
the  Act  to  expand  State  options  for 
coverage  of  children  under  the  Medicaid 
program.  In  addition,  this  final  rule 
makes  technical  corrections  to  subparts 
B,  and  F  of  part  457. 
DATES:  This  final  rule  is  effective  April 
11,  2001.  Compliance  dates:  To  the 
extent  contract  changes  are  necessary, 
however,  States  will  not  be  found  out  of 
compUance  until  the  next  contract 
cycle.  By  contract  cycle,  we  mean  the 
earlier  of  the  date  of  the  original  period 
of  the  existing  contract,  or  the  date  of 
any  modification  or  extension  of  the 
contract  (whether  or  not  contemplated 
within  the  scope  of  the  contract) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Fletcher  for  general  information, 
(410)  786-3293;  Diona  Kristian  for 
subpart  A,  State  plan.  (410)  786-3283; 
Judy  Rhoades  for  subpart  C,  Eligibility, 
(410)  786-4462;  Regina  Fletcher  for 
subpart  D,  Benefits,  (410)  786-5916; 
Nancy  Fasciano  for  subpart  E,  Cost 
sharing,  (410)  786-4578;  Kathleen 


Farrell  for  subpart  G,  Strategic 
planning,(410)  786-1236;  Terese 
Klitenic  for  subpart  H,  Substitution  of 
coverage,  (410)  786-5942;  Maurice 
Gagnon  for  subpart  I,  Program  integrity 
(410)  786-60619;  Cindy  Shirk  for 
subpart  J,  Allowable  waivers,  (410)  786- 
1304;  Christina  Moylan  for  subpart  K, 
Apphcant  and  enrollee  protections  (410) 
786-6102;  Judy  Rhoades  for  Expanded 
coverage  of  children  under  Medicaid 
and  Medicaid  coordination,  (410)  786- 
4462;  Christine  Hinds  for  Medicaid 
disproportionate  share  hospital 
expenditures.  (410)  786-4578;  and  Joan 
Mahanes  for  the  Vaccines  for  Children 
program,  (410)  786-4583. 

SUPPtEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  yoiu- 
request  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954, 
Pittsburgh.  PA  15250-7954.  Specify  die 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $9.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  Federal  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 
Qhttp://www.access.gpo.gov/nara_docs/ 
,  by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  202-512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 

I.  Background 

Section  4901  of  the  BBA,  Public  Law 
105-33,  as  amended  by  Public  Law  105- 
100,  added  title  XXI  to  the  Act.  Title 
XXI  authorizes  the  SCHIP  program  to 
assist  State  efforts  to  initiate  and  expand 
the  provision  of  child  health  assistance 
to  uninsured,  low-income  children. 
Under  tide  XXI,  States  may  provide 


child  health  assistance  primarily  for 
obtaining  health  benefits  coverage 
through  (1)  a  separate  child  health 
program  that  meets  the  requirements 
specified  under  section  2103  of  the  Act; 
(2)  expanding  eligibility  for  benefits 
under  the  State's  Medicaid  plan  under 
title  XIX  of  the  Act;  or  (3)  a  combination 
of  the  two  approaches.  To  be  eligible  for 
funds  under  this  program.  States  must 
submit  a  State  child  health  plan  (State 
plan),  which  must  be  approved  by  the 
Secretary. 

The  State  Children's  Health  Insurance 
Program  is  jointly  financed  by  the 
Federal  and  State  governments  and  is 
administered  by  the  States.  Within 
broad  Federal  guidelines,  each  State 
determines  the  design  of  its  program, 
eligibility  groups,  benefit  packages, 
pajrment  levels  for  coverage,  and 
administrative  and  operating 
procedures.  SCHIP  provides  a  capped 
amount  of  funds  to  States  on  a  matching 
basis  for  Federal  fiscal  years  (FY)  1998 
through  2007.  At  the  Federal  level, 
SCHIP  is  administered  by  the 
Department  of  Health  and  Human 
Services,  through  the  Center  for 
Medicaid  and  State  Operations  (CMSO) 
of  the  Health  Care  Financing 
Administration  (HCFA).  Federal 
payments  under  title  XXI  to  States  are 
based  on  State  expenditures  under 
approved  plans  effective  on  or  after 
October  1,  1997. 

This  final  rule  implements  the 
following  sections  of  title  XXI  of  the 
Act: 

•  Section  2101  of  the  Act,  which  sets 
forth  the  purpose  of  title  XXI.  the 
requirements  of  a  State  plan.  State 
entitlement  to  tide  XXI  funds,  and  the 
effective  date  of  the  program. 

•  Section  2102  of  the  Act,  which  sets 
forth  the  general  contents  of  a  State 
plan,  including  eligibility  standards  and 
methodologies,  coordination,  and 
outreach. 

•  Section  2103  of  the  Act,  which 
contains  coverage  requirements  for 
children's  health  insurance. 

•  The  following  parts  of  section  2105 
of  the  Act:  2105(c)(2)(B).  which  relates 
to  cost-effective  community  based 
health  delivery  systems;  2105(c)(3), 
which  relates  to  waivers  for  purchase  of 
family  coverage;  2105(c)(5).  which 
relates  to  offsets  for  cost-sharing 
receipts,  and  2105(c)(7)  which  relates  to 
limitations  on  payment  for  abortion. 

•  Section2106ofthe  Act.  which 
describes  the  process  for  submission 
and  approval  of  State  child  health  plans 
and  plan  amendments. 

•  Section  2107  of  the  Act,  which  sets 
forth  requirements  relating  to  strategic 
objectives,  performance  goals  and 
program  administration. 
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•  Section  2108  of  the  Act,  which 
requires  States  to  submit  annual  reports 
and  evaluations  of  the  effectiveness  of 
the  State's  title  XXI  plan. 

•  Section  2109  of  the  Act,  which  sets 
forth  the  relation  of  title  XXI  to  other 
laws. 

•  Section  2110  of  the  Act,  which  sets 
forth  title  XXI  definitions. 

This  final  rule  also  implements  the 
provisions  of  sections  4911  and  4912  of 
the  BBA,  diat  amended  title  XIX  of  the 
Act  to  provide  expanded  coverage  to 
children  imder  the  Medicaid  program. 
Specifically,  section  4911  of  the  BBA  set 
forth  provisions  for  use  of  State  child 
health  assistance  funds  for  enhanced 
Medicaid  match  for  expanded  eligibility 
under  Medicaid  to  provide  medical 
assistance  to  optional  targeted  low- 
income  children.  Section  4912  of  the 
BBA  added  a  new  section  1920A  to  the 
Act  creating  a  new  option  to  provide 
presiunptive  eligibility  for  children. 
Both  title  XXI  and  title  XIX  statutory 
provisions  are  discussed  in  detail  in 
section  II.  of  this  preamble. 

This  final  rule  also  implements 
section  704  of  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA,  Public 
Law  106-113),  enacted  on  November  29, 
1999,  which  requires  the  Secretary  to 
refer  to  the  title  XXI  program  as  the 
"State  Children's  Health  Insurance 
Program"  or  "SCHIP"  in  any 
publication  or  other  official 
commimication. 

We  note  that  on  May  24,  2000.  HCFA 
published  in  the  Federal  Register  a  final 
rule  (HCFA  2114-F)  concerning 
financial  program  allotments  and 
payments  to  States  under  SCHIP  at  (65 
PR  33616).  In  that  rule,  we  implemented 
section  2104  and  portions  of  section 
2105  of  the  Act,  which  relate  to 
allotments  and  payments  to  States 
under  title  XXI.  For  a  detailed 
discussion  of  tide  XXI  and  related  title 
XIX  financial  provisions,  including  the 
allotment  process,  the  payment  process, 
financial  reporting  requirements  and  the 
grant  award  process,  refer  to  the  May  24, 
2000  final  rule  (65  FR  33616).  Please 
note  that,  to  eliminate  duplication  and 
provide  clarity,  this  final  rule  also 
amends  selected  sections  of  the 
financial  rule  within  Subpart  B. 

n.  Provisions  of  the  Proposed  Rule  and 
Discussion  of  Public  Comments 

A.  Overview 

1 .  Summary  of  Proposed  Provisions  and 
Significant  Revisions  in  This  Final  Rule. 

On  November  8,  1999,  we  published 
a  proposed  rule  that  set  forth  the 
programmatic  provisions  of  the  State 
Children's  Health  Insurance  Program 
(64  FR  60882).  The  provisions  of  the 


proposed  regidation  were  largely  based 
on  previously  released  guidance,  and 
therefore  represented  policies  that  had 
been  in  operation  for  some  time.  In  the 
proposed  nde,  we  identified  a  number 
of  areas  in  which  we  elaborated  on 
previous  guidance  or  proposed  new 
policies. 

We  received  109  timely  comments  on 
the  proposed  rule.  Interested  parties  that 
conunented  included  States,  advocacy 
organizations,  individuals,  and  provider 
organizations.  The  comments  received 
varied  widely  and  were  often  very 
detailed.  We  received  a  significant  . 
number  of  comments  on  the  following 
areas:  State  plan  issues,  such  as  when 
an  amendment  to  an  existing  plan  is 
needed;  information  that  should  be 
provided  or  made  available  to  potential 
applicants,  applicants  and  enroUees;  the 
exemption  to  cost  sharing  for  American 
Indian/ Alaska  Native  children; 
eligibility  and  "screen  and  enroll" 
requirements;  Medicaid  coordination 
issues;  eligibility  simplification  options 
such  as  presimiptive  eligibility;  the 
definidon  of  a  targeted  low-income 
child;  substitution  of  private  coverage; 
data  collection  on  race,  ethnicity, 
gender  and  primary  language;  grievance 
and  appeal  procedures  and  other 
enrollee  protections;  and  premium 
assistance  for  employer-sponsored 
coverage. 

All  public  comments  have  been 
summarized  and  are  discussed  in  detail 
in  section  II  below.  A  brief  sununary  of 
key  issues  discussed  in  the  proposed 
rule  as  well  as  significant  revisions 
made  in  this  final  rule  follows: 

•  Subpart  A — State  Plan  Requirements 

The  proposed  regidation  included 
several  conditions  under  which  States 
must  submit  amendments  to  approved 
SCHIP  plans.  For  example,  we  proposed 
that  a  State  must  submit  a  plan 
amendment  when  the  funding  source  of 
the  State  share  changes,  prior  to  such 
change  taking  effect.  In  addition,  we 
proposed  that  amendments  to  impose 
cost  sharing  on  beneficiaries,  increase 
existing  cost-sharing  charges,  or 
increase  the  cumulative  cost-sharing 
maximum  considered  the  same  as 
amendments  proposing  a  restriction  in 
benefits.  We  noted  that  States  would  be 
required  to  follow  ndes  regarding  prior 
public  notice  and  retroactive  effective 
dates  for  these  amendments. 

The  final  regulation  clarifies  several 
issues  surrounding  the  circimistances 
under  which  amendments  must  be 
submitted.  It  lists  more  clearly  the 
program  changes  that  must  be  included 
in  the  State  plan  by  submitting  an 
amendment.  In  addition,  the  &ial  rule 
modifies  the  budget  requirements  to 


require  a  1-year  projected  budget  for 
those  amendments  that  have  a 
significant  budgetary  impact.  Budgets 
are  no  longer  required  with  every  State 
plan  amendment;  however  States  must 
submit  a  3-year  projected  budget  with 
its  annual  report  (discussed  in  subpart 
G).  Finally,  States  must  submit  an 
amendment  before  making  changes  in 
the  source  of  the  non-Federal  share  of 
funding. 

We  have  provided  additional 
clarification  with  regard  to  the 
requirements  for  coordination  between 
SCHIP  and  Medicaid,  as  well  as 
coordination  with  other  public 
programs.  We  have  modified  the 
regulation  text  to  further  emphasize  the 
need  for  coordination  with  other  public 
programs  after  screening  for  Medicaid 
eligibility  during  the  SCHIP  application 
process,  as  well  as  assisting  in 
enrollment  in  SCHIP  of  children 
determined  ineligible  for  Medicaid. 

The  section  laying  out  provisions  for 
enrollment  assistance  and  information 
requirements  has  been  modified  to 
include  the  provision  of  linguistically 
appropriate  materials  to  families  of 
potential  applicants,  applicants  emd 
enroUees  in  SCHIP  to  assist  them  in 
making  informed  health  care  decisions 
about  their  health  plans,  professionals 
and  facilities.  We  have  sdso  clarified 
that,  in  addition  to  information  about 
the  types  of  benefits  and  participating 
providers.  In  addition.  States  must 
inform  applicants  and  enroUees  about 
their  rights  and  responsibilities 
regarding  procedures  for  review  of 
adverse  decisions  regarding  eligibiUty  or 
health  services  decisions  and  the 
circumstances  under  which  they  may  be 
subject  to  enrollment  caps  and  waiting 
Usts. 

•  Subpart  C — Eligibility,  Screening, 
Applicadons  and  Enrollment 

The  proposed  rule  ouUined 
provisions  for  eligibility  and  enrollment 
for  separate  child  health  programs  and 
implementation  of  the  "screen  and 
enroll"  requirement.  It  also  included  the 
tide  XXI  restrictions  on  the 
participation  of  children  of  public 
agency  employees  who  are  eligible  to 
participate  in  a  State  health  benefits 
plan,  children  who  are  residing  in 
institutions  for  mental  disease  (IMDs), 
and  children  who  are  inmates  of  pubUc 
institutions. 

The  final  rule  further  elaborates  on 
issues  surrounding  eligibiUty, 
enrollment  and  ensuring  that  children 
eligible  for  Medicaid  benefits  are 
enroUed  in  Medicaid.  We  have  diodified 
the  definition  of  "targeted  low-income 
child"  to  paraUel  a  modification  to  the 
definition  of  "optional  targeted  low- 
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income  child"  under  the  Medicaid 
regulations.  This  modification 
effectively  excludes  from  title  XXI 
"maintenance  of  effort"  provisions 
certain  section  1115  demonstrations  that 
were  in  place  on  March  31 ,  1997,  but 
that  were  so  limited  in  scop)e  that  we  do 
not  consider  them  to  be  equivalent  to 
Medicaid. 

We  clarified  the  standards  for 
eligibility  for  separate  child  health 
programs,  including:  (1)  Clearly 
permitting  self-declaration  of 
citizenship;  (2)  prohibiting  durational 
residency  reqiiirements;  (3)  prohibiting 
lifetime  caps  or  other  time  Ihnits  on 
eligibility;  (4)  permitting  12  months  of 
continuous  eligibility;  and  (5) 

Gnnitting  enrollment  caps  and  waiting 
ts  when  approved  as  part  of  the  State 
plan.  In  addition,  we  have  specifically 
required  States  to  implement  standards 
for  conducting  eligibility  determinations 
and  a  process  that  does  not  exceed  45 
days  (excluding  days  during  which  the 
application  has  been  suspended). 

The  nde  provides  further  clarification 
of  the  issues  surroimding  children  of 
public  employees,  children  in  IMDs  and 
children  who  are  inmates  of  public 
institutions.  For  example,  we  clarified 
that  the  children  of  public  employees 
are  eligible  only  if  the  employer 
contribution  under  a  State  health 
benefits  plan  is  no  more  than  a  nominal 
contribution  of  $10  per  family,  per 
month.  We  also  modified  the  definition 
of  "State  health  benefits  plan"  to 
exclude  separately  run  county,  city,  or 
other  public  agency  plans  that  receive 
no  State  contribution  toward  the  cost  of 
coverage  and  in  which  no  State 
employees  participate. 

The  final  rule  also  further  clarifies  the 
requirements  for  treatment  of  children 
found  to  be  potentially  eligible  for 
Medicaid  after  applying  for  coverage 
imder  a  separate  child  health  program. 
In  order  to  ensure  the  effectiveness  of 
the  screening  mechanisms,  States  are 
required  to  establish  a  system  for 
monitoring  the  screen  and  enroll 
process.  Finally,  the  rule  lays  out 
procedures  for  States  that  opt  to  provide 
presumptive  eligibility  for  die  separate 
child  health  program  while  the 
application  and  eligibility 
determination  process  is  imderway. 

•  Subpart  D — Coverage  and  Benefits 

The  proposed  rule  provided  for  some 
flexibility  for  States  in  keeping  the 
SCHIP  benefit  package  current.  A  State 
using  the  benchmark  benefit  package 
option  is  not  required  to  submit  an 
amendment  each  time  the  benchmaric 
package  changes,  as  long  as  it  continues 
to  offer  the  same  benefits  covered  under 
the  approved  State  plan.  However, 


States  must  submit  an  amendment  to   ' 
their  State  plan  any  time  the  benefits 
offered  to  enroUees  change.  If  the 
change  in  benefits  is  intended  to 
conform  the  separate  State  benefit 
package  to  the  benchmark  coverage, 
then  the  benefit  package  remains 
benchmark  coverage.  But  if  the  change 
in  benefits  causes  the  State-offered 
benefits  to  differ  fitim  the  benchmark 
coverage,  then  the  benefits  must  be 
reclassified  as  benchmark  equivalent  or 
one  of  the  other  benefit  package  options. 

The  proposed  rule  included  the 
requirement  that  States  use  the 
"prudent  layperson  standard"  in 
defining  coverage  for  emergency 
services  under  SCHIP.  The  proposed 
rule  also  required  use  of  the  American 
Committee  on  Immunization  Practices 
(ACIP)  schedule  for  age-appropriate 
immiuiizations. 

The  final  rule  retains  all  of  the  same 
provisions  as  included  in  the  proposed 
rule.  In  addition,  for  purposes  of  clarity, 
we  have  moved  a  provision  formerly 
found  in  Subpart  G,  Strategic  Planning, 
Reporting,  and  Evaluation  into  this 
Subpart.  The  provision,  entitled  "State 
assurance  of  access  to  care  and 
procedures  to  assure  quality  and 
appropriateness  of  care"  includes  the 
requirements  for  assuring  access  to 
covered  services,  including  emergency 
services,  well-baby,  well-child  and  well- 
adolescent  care,  and  age  appropriate 
immunizations.  This  provision  also 
requires  States  to  assure  appropriate  and 
timely  procedures  to  monitor  and  treat 
enroUees  with  chronic,  complex,  or 
serious  medical  conditions,  including 
access  to  an  adequate  number  of  visits 
to  specialists  experienced  in  treating  the 
specific  medical  condition.  Finally,  this 
provision  requires  States  to  assure 
decisions  related  to  the  provision  of 
health  services  are  completed  within  14 
days  of  the  request  for  the  service,  in 
accordance  with  the  medical  needs  of 
the  child. 

•  Subpart  E — ^EnroUee  Financial 
Responsibilities 

Tide  XXI  permits  States  to  impose 
cost  sharing  on  enroUees  in  separate 
child  health  programs,  but  places  a  5 
percent  cap  on  the  amount  of  cost- 
sharing  expenditures  for  families  with 
incomes  greater  than  150  percent  of  the 
Federal  Poverty  Level  (FPL).  In  an 
attempt  to  preserve  State  flexibility,  we 
proposed  to  give  States  the  option  to  use 
either  gross  or  net  family  income  when 
calculating  this  cost-sharing  cap  for 
families.  In  addition,  we  proposed  to 
place  a  limit  of  2.5  percent  on  cost 
sharing  for  families  with  incomes  at  or 
below  150  percent  of  the  FPL,  in  order 
to  ensure  that  those  families  with  lower 


incomes  will  not  be  required  to  spend 
the  same  percentage  of  their  income  on 
cost  sharing  as  those  with  higher 
incomes.  Many  commenters  supported 
the  need  for  this  distinction,  given  the 
more  limited  amount  of  disposable 
income  in  such  families.  Under  the 
proposed  rule.  States  also  had  the 
option  to  apply  medical  costs  for  non- 
covered  or  non-eligible  family  members 
toward  the  ciunulative  maximum  cap. 

We  proposed  that  States  must  have  a 
process  in  place  that  will  protect 
enroUees  by  ensiuing  an  opportunity  to 
pay  past  due  cost-sharing  amount  before 
they  can  be  disenroUed  from  the 
program  for  failure  to  pay  cost  sharing. 
We  suggested  that  States  should  look  for 
a  pattern  of  nonpajrment,  and  provide 
clear  notice  and  opportunities  for  late 
payment  before  taking  action  to 
disenroU. 

Finally,  tide  XXI  includes  provisions 
to  ensure  enrollment  and  access  to 
health  care  services  for  American  Indian 
and  Alaska  Native  (AI/AN)  children. 
The  proposed  regulation  incorporated 
our  interpretation  that  in  light  of  the 
unique  Federal  relationship  with  tribal 
governments,  cost-sharing  requirements 
for  individuals  who  are  members  of  a 
FederaUy  recognized  tribe  are  not 
consistent  with  this  statutory 
requirement. 

The  final  rule  clarifies  that  States 
must  provide  to  the  family  of  each 
individual  SCHIP  enroUee,  the 
cumulative  cost-sharing  maximiun 
amoimt  for  that  year.  In  addition,  this 
subpart  confirms  that  the  State  plan 
must  clearly  describe  a  State's  cost- 
sharing  policy  in  terms  of  which 
children  will  be  subject  to  cost  sharing, 
the  consequences  for  enroUees  who  do 
not  pay  a  charge,  and  the  disenroUment 
protections  provided  to  enroUees  in  the 
event  that  they  do  not  pay  the  cost 
sharing.  States  must  also  describe  the 
methodology  to  ensure  that  families  do 
not  exceed  the  ciunulative  cost-sharing 
maximum  and  assure  that  families  will 
not  be  held  liable  for  cost-sharing 
amounts,  beyond  the  copajrment 
amounts  in  the  State  plan,  for 
emergency  services  provided  outside  of 
an  enroUee's  managed  care  network. 

The  final  rule  confirms  the 
protections  included  in  the  proposed 
rule  related  to  AI/AN  children  and 
clarifies  that  States  may  use  self- 
declaration  of  tribal  membership  for 
identifying  AI/AN  chUdren  in  order  to 
facilitate  implementation  of  the  cost- 
sharing  exemption. 

The  final  rme  continues  to  require 
that  States  may  not  impose  more  than 
one  type  of  cost  sharing  on  a  service; 
and  that  States  may  only  impose  one 
copayment  based  on  the  total  cost  of 
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services  furnished  during  one  office 
visit. 

Finally,  States  must  provide  enroUees 
with  an  opportujiity  to  show  that  their 
family  income  has  declined  before  being 
diseiuoUed  for  failiue  to  pay  cost 
sharing,  because  the  child  may  have 
become  eligible  for  a  category  with 
lower  or  no  cost  sharing  if  family 
income  has  declined.  States  must  also 
provide  enroUees  with  an  opportunity 
for  an  impartial  review  to  address 
disenroUment  from  the  program  for  this 
reason  (see  discussion  of  new  Subpart 
K,  Applicant  and  EnroUee  Protections). 

•  Subpart  G — Strategic  Planning, 
Reporting  and  Evaluation 

The  proposed  regulation  included 
provisions  intended  to  ensure 
compliance  with  the  statute  and  the 
elements  of  the  State's  approved  title 
XXI  plan.  This  subpart  included  the 
essential  elements  of  strategic  objectives 
and  performance  measures  to  assist  the 
States  and  the  Federal  government  in 
assessing  the  effectiveness  of  the  SCHIP 
program  in  increasing  the  number  of 
children  with  health  insurance,  and  an 
assessment  of  the  quality  of  and  access 
to  needed  health  care  services. 

The  proposed  nde  also  ouUined  the 
quarterly  statistical  reporting 
requirements  and  the  required  elements 
of  States  annual  reports  and  the  March 
31,  2000  SCHIP  evaluation. 

The  final  rule  confirms  these 
requirements  and  further  describes  data 
elements  to  be  reported  by  the  States, 
including  data  on  gender,  race, 
ethnicity,  and  primary  language.  The 
gender,  race  and  ethnicity  data  will  be 
required  in  the  State's  quarterly 
statistical  enrollment  reports;  and  the 
annual  reports  will  include  a 
description  of  data  regarding  the 
primary  language  of  SCHIP  enroUees.  In 
addition,  the  annual  reports  will 
include  an  updated  budget  for  a  3-year 
period,  including  any  changes  in  the 
sourc?  of  the  non-Federal  share  of  State 
plan  expenditures.  The  annual  reports 
must  also  include  description  of  the 
State's  current  income  eligibility 
standards  and  methodologies. 

Finally,  the  final  rule  notes  the 
Secretary's  intention  to  develop,  with 
input  from  States,  academic  and 
intergovernmental  organizations,  a  core 
set  of  national  performance  goals  and 
measures.  When  developed.  States  wiU 
also  be  required  to  report  on  these 
measures  in  their  annual  reports, 

•  Subpart  H — Substitution  of  Coverage 

The  proposed  rule  set  forth 
requirements  for  ensuring  that  States 
have  in  place  mechanisms  aimed  at 
preventing  substitution  of  public 


coverage  for  private  group  coverage. 
With  respect  to  coverage  provided 
directly  through  SCHIP.  the  preamble 
included  a  description  of  HCFA's  three- 
tiered  policy  to  apply  increased  scrutiny 
to  States'  substitution  prevention 
strategies  at  higher  incomes.  For 
coverage  provided  through  premiiun 
assistance  for  employers'  group  health 
plans,  the  proposed  rule  set  forth 
specific  requirements  for  a  six-month 
period  of  uninsurance  and  a  minimum 
60  percent  employer  premium 
contribution. 

Due  to  a  general  lack  of  evidence  of 
the  existence  of  substitution  below  200 
percent  of  the  FPL  and  the  significant 
number  of  comments  received  on  this 
subpart,  we  have  revised  the  final  rule 
to  clarify  our  policy  related  to 
substitution.  The  preamble  to  the  final 
rule  clarifies  that  for  coverage  provided 
other  than  through  premium  assistance 
programs,  we  will  no  longer  require  a 
substitution  prevention  strategy  for 
families  with  incomes  below  250 
percent  of  the  FPL.  Instead,  States  will 
be  required  to  monitor  the  occurrence  of 
substitution  below  200  percent  of  the 
FPL.  Between  200  and  250  percent  of 
the  FPL.  we  will  work  with  States  to 
develop  procediues,  in  addition  to 
monitoring,  to  prevent  substitution  that 
would  be  implemented  in  the  event  that 
an  unacceptable  level  of  substitution  is 
identified.  Above  250  percent  of  the 
FPL,  States  must  have  a  substitution 
prevention  mechanism  in  place, 
however  we  encourage  States  to  use 
other  strategies  than  waiting  periods. 

.    For  States  wishing  to  utilize  premium 
assistance  programs,  we  have  revised 
the  final  rule  to  provide  additional 
flexibility.  While  we  have  retained  the 
6-month  waiting  period  without  group 
health  plan  coverage,  States  have 
flexibility  to  include  a  number  of 
exceptions  for  circumstances  such  as 
involimtary  loss  of  coverage,  economic 
hardship,  and  change  to  employment 
that  does  not  offer  dependent  coverage. 
We  have  also  removed  the  requirement 
for  States  to  demonstrate  an  employer 
contribution  of  at  least  60  percent  when 
providing  coverage  through  premium 
assistance  programs.  Rather,  we  have 
clarified  that  States  must  demonstrate 
cost-effectiveness  of  their  proposals  by 
identifying  a  minimum  contribution 
level  and  providing  supporting  data  to 
show  that  the  level  is  representative  of 
the  employer-sponsored  insurance 
market  in  their  State. 

Finally,  the  final  rule  provides  that 
the  Secretary  has  discretion  to  reduce  or 
waive  the  minimum  period  without 
private  group  health  plan  coverage. 


•  Subpart  I — Program  Integrity 

The  provisions  in  this  subpart  are 
intended  to  preserve  program  integrity 
in  the  State  Children's  Health  Insiuance 
Program.  We  proposed  that  States  must 
have  fraud  and  abuse  protections  in 
place,  but  provided  flexibility  to  States 
in  developing  program  integrity 
protections  for  separate  child  health 
programs.  States  with  separate  child 
heeilth  programs  may  utilize  systems 
already  existing  for  Medicaid,  but  are 
not  required  to  do  so.  In  addition,  we 
proposed  that  States  have  additional 
flexibility  in  setting  prociuement 
standards  more  broadly  than  are 
available  under  Medicaid.  We  proposed 
that  States  may  choose  to  base  payment 
rates  on  public  and/or  private  rates  for 
comparable  services  for  comparable 
populations,  and  where  appropriate, 
establish  higher  rates  in  order  to  ensure 
sufficient  provider  participation  and 
access. 

Finally,  the  proposed  regulation 
included  various  enroUee  protections 
consistent  with  the  President's  directive 
regarding  the  Consumer  Bill  of  Rights 
and  Responsibilities,  including 
provisions  regarding  grievances  and 
privacy  protections.  In  response  to 
public  comment  about  the  need  for 
consistency  of  provisions  throughout 
the  final  rule,  we  have  moved  the 
overview  of  the  enroUee  protections  to 
the  preamble  of  this  final  rule,  but  have 
removed  it  from  the  final  regulation 
text,  as  it  repeated  the  protections 
included  throughout  the  proposed  rule. 
The  discussion  of  enroUee  protections  is 
now  found  in  subpart  K — Applicant  and 
EnroUee  Protections. 

The  final  rule  confirms  the 
significance  of  maintaining  program 
integrity  in  SCHIP  and  clarifies  issues 
related  to  the  certification  of  data  that 
determines  payment  and  the 
development  of  actuarially  sound 
payment  rates.  It  notes  that  States 
should  base  payment  rates  on  public 
and/or  private  rates  for  comparable 
services  for  comparable  populations, 
consistent  with  the  principles  of 
actuarial  soundness.  We  have  also 
moved  the  subsection  formerly  entitied, 
"Grievances  and  appeals"  to  the  new 
Subpart  K,  where  these  requirements  are 
retained  and  elaborated  upon. 

Finally,  the  rule  confirms  the 
importance  of  maintaining  the  integrity 
of  professional  advice  to  enroUees  by 
requiring  compliance  with  the 
provisions  of  the  final  Medicare+Choice 
rule  that  prohibit  interference  with 
health  care  professionals'  advice  to 
enroUees;  require  that  professionals 
provide  information  about  treatment 
options  in  an  appropriate  maiuier;  Umits 
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physician  incentive  plans;  and  provides 
requirements  related  to  information 
disclosiue  related  to  physician  incentive 
plans. 

•  Subpart] — Waivers 

The  proposed  rule  noted  the 
requirements  for  obtaining  a  waiver  to 
provide  coverage  through  a  commimity- 
based  delivery  system  and  discussed  the 
circumstances  luider  which  a  State  may 
obtain  a  waiver  in  order  to  provide  tide 
XXI  coverage  to  entire  families.  We 
proposed  that  in  order  to  qualify  for  a 
fanuly  coverage  waiver,  the  State  must 
meet  several  requirements,  including  a 
requirement  that  the  proposal  be  cost- 
e^ctive. 

In  the  final  rule,  we  have  clarified  that 
the  provisions  of  this  subpart  apply  to 
separate  child  health  programs.  The 
provisions  apply  to  Medicaid 
expansions  only  in  cases  where  the 
State  files  claims  for  administrative 
costs  under  title  XXI  and  seeks  a  waiver 
of  limitations  on  such  claims  for 
coverage  under  a  community-based 
health  delivery  system.  We  have 
clarified  that  HCFA  will  review  requests 
for  waivers  under  this  subpart  using  the 
same  time  frames  (the  90-day  review 
clock)  as  those  used  for  the  review  of 
State  plan  amendments  imder  SCHIP.  In 
addition,  in  response  to  comments 
received  on  this  subpart,  we  have 
extended  the  approval  period  for  the 
waivers  to  provide  coverage  through  a 
community  based  delivery  system  from 
two  years  to  three  years  in  an  attempt 
to  better  align  with  the  period  of 
availability  for  SCHIP  allotments. 

With  regard  to  the  family  coverage 
waiver,  the  final  rule  clarifies  that  when 
applying  the  cost-effectiveness  test. 
States  must  assess  cost-effectiveness  in 
its  initial  request  for  a  waiver,  and  then 
aimually.  States  may  do  the  assessment- 
either  on  a  case-by-case  basi%  or  in  the 
aggregate. 

•  Subpart  K — AppUcant  and  EnroUee 
Protections 

The  proposed  rule  emphasized  the 
importance  of  enroUee  protections  by 
including  many  of  the  elements  of  the 
Consiuner  Bill  of  Rights  and 
Responsibilities  throughout  the  rule.  In 
addition,  an  overview  of  these 
protections  was  presented  in  Subpart 
I — Program  Integrity  and  Beneficiary 
Protections.  We  received  several 
comments  on  our  decision  to  implement 
the  CBRR  through  this  regulation.  While 
we  have  retained  the  protections 
included  in  the  proposed  rule  in  the 
appropriate  location  as  related  to  the 
issue,  we  have  attempted  to  clarify  the 
required  protections  by  creating  a  new 
subpart  dedicated  to  privacy  and  a 
process  for  review  of  certain  eligibility 


and  health  services  matters.  Subpart  K — 
Applicant  and  EnroUee  Protections. 

We  have  included  more  specific 
requirements  than  those  that  were 
included  in  Subpart  I  of  the  proposed 
rule  and  will  require  the  State  plan  to 
include  a  description  of  the  State's 
process  for  review  and  resolution  of 
eligibility  and  enrollment  matters  such 
as  denial  or  failure  to  make  a  timely 
determination  of  eligibility,  and 
suspension  or  termination  of 
enrollment,  including  disenrollment  for 
failure  to  pay  cost  sharing.  States  must 
also  provide  enrollees  with  an 
opportunity  for  external  review  of 
health  services  matters,  such  as  delay, 
denial,  reduction,  suspension  or 
termination  of  health  services,  in  whole 
or  in  part;  and  the  failvue  to  approve, 
furnish,  or  provide  payment  for  health 
services  in  a  timely  manner.  Exceptions 
to  these  requirements  can  be  made  in 
the  event  that  the  sole  basis  for  such  a 
decision  is  a  change  in  the  State  plan  or 
a  change  in  Federal  or  State  law  that 
affects  all  or  a  group  of  applicants  or 
etut)llees  without  regard  to  their 
individual  circumstances. 

The  final  rule  lays  out  requirements 
for  the  core  elements  of  review  of 
eligibility  or  health  sMvices  matters, 
and  requires  that  the  reviews  be 
impartial,  conducted  by  a  person  or 
entity  that  has  not  been  directly 
involved  or  responsible  for  the  matter 
under  review.  The  rule  also  establishes 
a  90-day  time  fr^me  within  which 
external  reviews  (or  a  combination  of  an 
internal  and  an  external  review)  must  be 
completed.  States  should  take  into 
consideration  the  medical  needs  of  the 
patient  when  conducting  the  reviews 
and  provide  expedited  time  frames  if  an 
enrollee's  physician  determines  that  a 
longer  time  frame  could  seriously 
jeopardize  the  enrollees  life,  health  or 
ability  to  attain  or  regain  maximum 
function.  If  the  enrollee  has  access  to 
both  internal  and  external  reyiew,  each 
level  of  expedited  review  may  take  no 
more  than  72  hours. 

The  final  rule  requires  States  to 
provide  continuation  of  enrollment 
pending  the  completion  of  review  of  a 
suspension  or  termination  of 
enrollment,  including  disenrollment  for 
failure  to  pay  cost  sharing.  States  must 
also  provide  enrollees  with  timely 
written  notice  of  any  determinations 
subject  to  review  including  the  reasons 
for  the  determination,  an  explanation  of 
applicable  rights  to  review,  the  time 
frames  for  review,  and  circiunstances 
under  which  enrollment  may  continue 
pending  a  review. 

Finally,  the  rule  provides  an 
exception  for  States  that  operate 
premium  assistance  programs  under 


SCHIP.  If  the  State  utilizes  a  premium 
assistance  program  that  does  not  meet 
the  requirements  for  review  under  this 
Subpart,  the  State  must  give  applicants 
and  enrollees  the  option  to  eiu'oll  in  the 
non-premium  assistance  program  in  the 
State.  States  must  provide  this  option  at 
initial  enrollment  and  at  each  renewal 
of  eligibility. 

•  Expanded  Coverage  of  Children 
imder  Medicaid  and  Medicaid 
Coordination. 

In  this  section  we  set  forth  our 
changes  to  the  Medicaid  regulations  that 
allow  for  expanded  coverage  of  children 
imder  tide  XIX.  Although  these 
regulations  are  related  to  tide  XXI  and 
SCHIP,  they  are  changes  to  the  Medicaid 
program  and  all  existing  Medicaid 
regulations  also  apply.  We  set  forth 
requirements  related  to  presumptive 
eligibility  for  children,  the  enhanced 
FMAP  (Federal  medical  assistance 
percentage)  rate  for  children,  and  the 
new  group  of  optional  targeted  low- 
income  children  established  by  the 
statute.  The  presumptive  eligibility 
provisions  have  been  clarified  in  this 
final  rule  to  lay  out  specific  notification 
requirements  and  establish  procedures 
for  making  presumptive  eligibility 
determinations  and  expands  the 
definition  of  "quafified  entity"  in 
accordance  with  the  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA).  Finally,  die  rule 
establishes  consistent  coordination 
requirements  between  Medicaid  and 
SCHIP. 

2.  General  Comments 

In  this  section,  we  have  summarized 
and  responded  to  general  public 
comments  on  the  SCHIP  programmatic 
regulation.  These  comments  relate  to  the 
program  or  the  proposed  rule  as  a  whole 
and  not  to  any  particular  provision  of 
the  proposed  rule.  All  other  public 
comments  are  addressed  below  in  the 
context  of  the  relevant  subpart. 

Comment:  We  received  a  great 
niunber  of  conunents  discussing  the 
issue  of  providing  SCHIP  coverage 
through  premium  assistance  programs. 
Many  commenters  noted  the  difficulty 
that  States  would  have  in  requiring 
employer  plans  to  meet  the  proposed 
requirements.  Many  commenters  argued 
that  the  proposed  rule  imposed  too 
many  requirements  on  SQIIP  coverage 
obtained  through  employer-sponsored 
insurance  and  that  the  proposed 
provisions  would  stifle  State  innovation 
in  utilizing  such  insurance. 

Response:  At  the  time  of  publication 
of  the  proposed  rule,  the  experience 
with  premium  assistance  progremis  in 
SCHIP  had  been  limited  to  only  a  few 
States.  Therefore,  the  proposed 
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regulation  did  not  include  a  great  deal 
of  specificity  regarding  the  regulation's 
applicability  to  premium  assistance 
models.  We  have  attempted  to  provide 
States  with  flexibility,  while  ensuring 
that  States  meet  their  statutory 
obligation  to  all  SCHIP  enrollees 
regardless  of  the  insurance  product 
being  provided.  Further,  it  would  not  be 
consistent  with  the  SCHIP  statute  to 
exempt  certain  enrollees  from  the 
protections  established  by  law,  simply 
because  of  the  delivery  model.  However, 
we  also  recognize  the  value  and  the 
increased  potential  for  reaching 
children  associated  with  interaction 
with  the  employer-based  insiu-ance 
market.  Thus,  while  we  will  ensure 
compUance  with  the  protections  set 
forth  in  this  final  rule,  we  look  forward 
to  working  closely  with  States  to  help  in 
the  development  and  approval  of 
proposals  that  utilize  premium 
assistance  programs.  As  noted  in  the 
overview  section,  we  have  provided 
some  additional  flexibility  in  subpart  H, 
Substitution,  with  respect  to  premimn 
assistance  programs  that  we  hope  will 
facihtate  increased  use  of  premiimi 
assistance  programs  in  SCHIP.  We  have 
also  provided  some  flexibility  with 
regard  to  certain  enrollee  protections  in 
subpart  K. 

Comment:  One  commenter  noted  that 
there  is  an  inequity  in  funding  that 
disadvantages  States  that  expanded 
eUgibility  prior  to  March  31,  1997. 
Another  commenter  indicted  that  it  is 
difficidt  for  States  that  had  expanded 
Medicaid  to  high  levels  prior  to  March 
31, 1997  to  access  SCHIP  funds  and 
suggested  that  States  be  allowed  to  use 
SCHIP  funds  to  subsidize  employer- 
sponsored  insurance. 

Response:  We  recognize  the  inequities 
that  have  been  caused  by  the 
"maintenance  of  effort"  provision  in  the 
SCHIP  statute,  which  holds  States  to  the 
ciurent  eligibility  levels  in  effect  on 
March  31, 1997,  and  we  applaud  States 
that  were  progressive  in  expanding  their 
Medicaid  programs  through  section 
1115  demonstrations  and  through  the 
flexibility  provided  under  section 
1902(r)(2)  and  section  1931  of  the 
statute.  However,  the  maintenance  of 
effort  provision  in  the  SCHIP  statute 
was  put  in  place  specifically  to  ensiue 
that  States  did  not  roll  back  the 
eligibility  and  benefits  standards  that 
were  in  place  prior  to  the  existence  of 
SCHIP,  and  to  encourage  further 
expansion  in  implementing  States' 
SCHIP  programs. 

Comment:  Several  commenters 
asserted  that  the  proposed  regulations 
were  overly  prescriptive,  limit  State 
flexibility,  and  raise  program 
administrative  costs.  Several 


commenters  specifically  complained 
that  the  proposed  regulations  appeared 
to  push  States  toward  Medicaid  or 
Medicaid-like  programs.  Some 
commenters  asserted  that  the  overall 
approach  directly  contradicted 
Executive  Order  13132  on  Federalism. 
Some  argued  that  the  regulations  should 
be  limited  to  areas  Congress  specifically 
required  the  Secretary  to  address  in 
regulations,  the  administrative  review 
process  for  State  plans,  or  to 
clarification  of  essential  terms.  While 
some  commenters  recognized  the  need 
for  federal  guidance,  they  supported  the 
inclusion  of  such  guidance  in  the 
preamble  and  other  guidance 
documents  rather  than  in  the  regulation 
text. 

Response:  In  developing  the  proposed 
and  final  regulations,  we  have  taken 
great  care  to  try  to  balance  the  need  to 
ensure  that  SCHIP  will  provide  the  full 
intended  benefits  to  uninsured,  low- 
income  children  with  the  goal  of 
retaining  as  much  State  flexibility  as 
possible.  HCFA  has  tried  to  administer 
the  program  and  develop  policies  in  a 
manner  that  gives  States  a  full 
opportunity  to  develop  programs  that 
met  local  needs,  whether  through  a 
Medicaid  expansion  or  a  separate  child 
health  program. 

To  make  it  possible  for  States  to 
develop  and  implement  their  programs, 
from  the  time  of  enactment  of  the  SCHIP 
program,-  HCFA  has  worked  with  States 
to  disseminate  as  much  information  as 
possible,  as  quickly  as  possible.  In  the 
first  three  months  of  the  program's 
existence,  we  released  over  100  answers 
to  frequendy  asked  questions  and  issued 
several  policy  guidance  letters.  We 
continue  to  take  into  consideration  the 
changing  needs  of  States.  The  programs 
that  States  developed  vary  in  scope, 
dehvery  system  and  many  other 
respects.  "The  diversity  and  innovation 
that  has  been  displayed  is  an  indication 
that  State  flexibility  does  indeed  exist. 

In  addition,  we  consulted  with  State 
and  local  officials  in  the  course  of  the 
design  and  review  stages  of  State 
proposals,  and  many  of  the  policies 
found  in  the  proposed  and  this  final 
nde  are  a  direct  result  of  these 
discussions  and  negotiations  with  the 
States.  To  the  extent  consistent  with  the 
objectives  of  the  statute,  to  obtain 
substantial  health  care  coverage  for 
uninsured  low-income  children  in  an 
effective  and  efficient  manner,  we  have 
endeavored  to  preserve  State  options  in 
implementing  their  programs. 

We  developed  these  final  regulations 
with  the  goal  of  providing  a  balanced 
view  of  both  Medicaid  expansions  and 
separate  child  health  programs.  We 
made  careful  determinations  as  to 


whether  each  subpart  should  be 
applicable  to  separate  child  health 
programs  and  Medicaid  expansions,  or 
only  to  separate  programs.  In  doing  this, 
we  have  attempted  to  maximize 
flexibility  and  avoid  the  need  for 
duplication  of  effort,  while  at  the  same 
time  recognizing  the  basic  differences 
between  the  two  approaches. 

We  believe  our  considerations,  and 
the  consultative  process  we  followed 
during  the  State  plan  review  process, 
fully  comported  with  the  requirements 
of  Executive  Order  13132.  and  the  final 
regulations  contain  the  framework 
necessary  for  States  to  achieve  the 
statutory  requirements  and  objectives 
set  forth  by  Congress. 

Comment:  Several  commenters  were 
concerned  that  the  proposed  regulations 
would  narrow  available  State  options, 
with  particular  mention  of  barriers  to 
private  sector  models,  and  impose 
additional  burdensome  requirements  on 
States.  Some  commenters  were 
concerned  that  the  proposed  regulations 
woidd  require  administrative  costs  that 
would  be  a  difficult  financial  biu-den  for 
a  small  separate  child  health  program. 

Response:  We  recognize  the 
commenters'  concern  and  have  tried  to 
keep  potential  administrative  burden  in 
mind  in  developing  these  regulations. 
Some  administrative  investment, 
however,  is  necessary  to  ensure  proper 
delivery  of  health  care  coverage  to 
uninsured  low-income  children,  and  to 
provide  enrollees  with  protections  to 
ensure  that  such  coverage  is  furnished 
in  an  effective  and  efficient  manner  that 
is  coordinated  with  other  sources  of 
health  benefits  coverage  for  children. 

3.  Table  of  Contents  for  Part  457 

We  set  forth  the  new  provisions  for 
the  State  Children's  Health  Insiu^nce 
Program  in  regulations  at  42  CFR  part 
457,  subchapter  D.  We  note  that  the 
following  table  of  contents  is  for  all  of 
part  457  and  lists  some  subparts  which 
have  been  reserved  for  provisions  set 
forth  in  the  May  24,  2000  final  financial 
regulation  (65  FR  33616). 

Subchapter  D— State  Children's  Health 
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Subpart  A — Introduction;  State  Plans 
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457.1120    State  plan  requirement: 

Description  of  review  process. 
457.1130    Matters  subject  to  review. 
457.1140    Core  elements  of  review. 
457.1150    Impartial  review. 
457.1160    Time  firames. 
457.1170    Continuation  of  enrollment. 
457.1180    Notice. 
457.1190    Application  of  review  procedures 

when  States  offer  premium  assistance  for 

group  health  plans. 

B,  Subpart  A — Introduction;  State  Plans 
for  Child  Health  Instirance  Programs 
and  Outreach  Strategies 

1.  Program  Description  (§457.1) 

In  proposed  §457.1,  we  set  forth  a 
description  of  the  State  Children's 
Health  Insurance  Program.  Title  XXI  of 
the  Social  Security  Act,  enacted  in  1997 
by  the  BBA,  authorizes  Federal  grants  to 
States  for  provision  of  child  health 
assistance  to  uninsured,  low-income 
children.  The  program  is  jointly 
financed  by  the  Federal  and  State 
governments  and  administered  by  the 
States.  Within  broad  Federal  rules,  each 
State  decides  eligible  groups,  types  and 
ranges  of  services,  payment  levels  for 
benefit  coverage,  and  administrative  and 
operating  procedures.  We  received  no 
comments  on  this  section  and  have 
retained  the  proposed  language  in  this 
final  rule. 

2.  Basis  and  Scope  of  Subchapter  D 
(§457.2) 

Proposed  §457.2  set  forth  the  basis 
and  scope  of  subchapter  D.  This 
subchapter  implements  title  XXI  of  the 
Act,  which  authorizes  Federal  grants  to 
States  for  the  provision  of  child  health 
assistance  to  uninsured,  low-income 
children. 

The  regulations  in  subchapter  D  set 
forth  State  plan  requirements, 
standards,  procedures,  and  conditions 
for  obtaining  Federal  financial 
participation  (FFP)  to  enable  States  to 
provide  health  benefit  coverage  to 
targeted  low-income  children,  as 
defined  in  §457.310.  We  received  no 
comments  on  this  section  and  have 
retained  the  proposed  language  in  this 
final  rule. 

3.  Definitions  and  Use  of  Terms 
(§457.10) 

This  subpart  includes  the  definitions 
relevant  specifically  to  the  State 
Children's  Health  Insurance  Program 
under  tide  XXI.  In  this  subpart,  we 
defined  key  terms  that  are  specified  in 
the  statute  or  frequendy  used  in  this 
regidation.  We  note  that  those  terms  that 
are  specific  to  certain  subparts  of  this 
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regulation  are  defined  at  the  opening  of 
each  subpart,  however,  all  the  terms  are 
listed  here.  Because  of  the  imique 
Federal-State  relationship  that  is  the 
basis  for  this  progreun  and  because  of 
our  commitment  to  State  flexibility. 
States  have  the  discretion  to  define 
many  terms. 

We  proposed  the  following 
definitions: 

•  American  Indian/Alaska  Native 
(AI/AN)  means  (1)  a  member  of  a 
Federally  recognized  Indian  tribe,  band, 
or  group  or  a  descendant  in  the  first  or 
second  degree,  of  any  such  member;  (2) 
an  Eskimo  or  Aleut  or  other  Alaska 
Native  enrolled  by  the  Secretary  of  the 
Interior  piu^uant  to  the  Alaska  Native 
Claims  Settlement  Act  43  U.S.C.  1601  et 
seq;  (3)  a  person  who  is  considered  by 
the  Secretary  of  the  Interior  to  be  an 
Indian  for  any  piupose;  (4)  a  person 
who  is  determined  to  be  an  Indian 
under  regulations  promulgated  by  the 
Secretary. 

•  Child  means  an  individual  under 
the  age  of  19. 

•  Child  health  assistance  has  the 
meaning  assigned  in  §  457.402. 

•  State  Children's  Health  Insumnce 
Program  (SCHIP)  means  a  program 
established  and  administered  by  a  State, 
but  joinUy  fimded  with  the  Federal 
government  to  provide  child  health 
assistance  to  luiinsured,  low-income 
children  through  a  separate  child  health 
program,  a  Medicaid  expansion 
program,  or  a  combination  of  both. 

•  Combination  program  means  a 
program  imder  which  a  State  provides 
child  health  assistance  through  both  a 
Medicaid  expansion  program  and  a 
separate  child  health  program. 

•  Contractor  has  the  meaning 
assigned  in  §457.902. 

•  Cost-effective  has  the  meaning 
assigned  in  §457.1015. 

•  Creditable  health  coverage  has  the 
meaning  given  the  term  "creditable 
coverage"  at  45  CFR  146.113.  Under  diis 
definition,  the  term  means  the  coverage 
of  an  individual  imder  any  of  the 
following: 

— ^A  group  health  plan  (as  defined  in  45 
CFR  144.103). 

— Health  insurance  coverage  (as  defined 
in  45  CFR  144.103). 

—Part  A  or  part  B  of  title  XVm  of  the 
Act  (Medicare). 

—Title  XIX  of  the  Act,  other  than 
coverage  consisting  solely  of  benefits 
imder  section  1928  (the  program  for 
distribution  of  pediatric  vaccines). 

—Chapter  55  of  title  10,  United  States 
Code  (medical  and  dental  care  for 
members  and  certain  former  members 
of  the  uniformed  services,  and  for 
their  dependents). 


— A  medical  care  program  of  the  Indian 
Health  Service  or  of  a  tribal 
organization. 

— A  State  health  benefits  risk  pool  (as 
defined  in  45  CFR  146.113). 

— A  health  plan  offered  imder  chapter 
89  of  title  5,  United  States  Code 
(Federal  Employees  Health  Benefits 
Program). 

— A  public  health  plan.  (For  purposes  of 
this  section,  a  public  health  plan 
means  any  plan  established  or 
maintained  by  a  State,  county,  or 
other  political  subdivisions  of  a  State 
that  provides  health  insurance 
coverage  to  individuals  who  are 
enrolled  in  the  plan.) 

— A  health  benefit  plan  imder  section 
5(e)  of  the  Peace  Corps  Act  (22  U.S.C. 
2504(e))> 
The  term  "creditable  health  coverage" 

does  not  include  coverage  consisting 

solely  of  coverage  of  excepted  benefits 

including  limited  excepted  benefits  and 

non-coordinated  benefits.  (See  45  CFR 

146.145) 

•  Emergency  medical  condition  has 
the  meaning  assigned  at  §457.402. 

•  Emergency  services  has  the 
meaning  assigned  in  §457.402. 

•  Employment  with  a  public  agency 
has  the  meaning  assigned  in  §  457.301. 

•  Family  income  means  income  as 
determined  by  the  State  for  a  family  as 
defined  by  the  State. 

•  Federal  fiscal  year  starts  on  the  first 
day  of  October  each  year  and  ends  on 
the  last  day  of  September. 

•  Fee-for-service  entity  has  the 
meaning  assigned  in  §457.902. 

•  Grievance  has  the  meaning  assigned 
in  §457.902. 

•  Group  health  insurance  coverage 
means  health  insurance  coverage  offered 
in  connection  with  a  group  health  plan 
as  defined  at  45  CFR  144.103. 

•  Group  health  plan  means  an 
employee  welfare  benefit  plan,  to  the 
extent  that  the  plan  provides  medical 
care  as  defined  in  section  2791(a)(2)  of 
the  PHS  Act  (including  items  and 
services  paid  for  as  medical  care)  to 
employees  or  their  dependents  direcUy 
(as  defined  under  the  terms  of  the  plan), 
or  through  insurance,  reimbursement,  or 
otherwise,  as  defined  at  45  CFR  144.103. 

•  Health  benefits  coverage  has  the 
meaning  assigned  in  §457.402. 

•  Health  maintenance  organization 
(HMO)  plan  has  the  meaning  assigned  in 
§457.420. 

•  Joint  application  has  the  meaning 
assigned  in  §457.301. 

•  Legal  obligation  has  the  meaning 
assigned  in  §457.560. 

•  Low-income  child  means  a  child 
whose  femily  income  is  at  or  below  200 
percent  of  the  poverty  line  for  the  size 
family  involved. 


•  Managed  care  entity  (MCE)  has  the 
meaning  assigned  in  §  457.902. 

•  Medicaid  applicable  income  level 
means,  with  respect  to  a  child,  the 
e^ctive  income  level  (expressed  as  a 
percentage  of  the  poverty  line)  that  has 
been  specified  under  the  State  plan 
under  title  XIX  (including  for  these 
purposes,  a  section  1115  waiver 
authorized  by  the  Secretary  or  under  the 
authority  of  section  1902(r)(2)),  as  of 
March  31, 1997,  for  the  child  to  be 
eligible  for  medical  assistance  under 
either  section  1902(1)(2)  or  1905(n)(2)  of 
the  Act. 

•  Medicaid  expansion  program 
means  a  program  where  a  State  receives 
Federal  funding  at  the  enhanced 
matching  rate  available  for  expanding 
eligibility  to  targeted  low-income 
children. 

•  Post-stabilization  services  has  the 
meaning  assigned  in  §457.402. 

•  Poverty  line/Federal  poverty  level 
means  the  poverty  guidelines  updated 
annually  in  the  Federal  Register  by  the 
U.S.  Department  of  Health  and  Human 
Services  under  authority  of  42  U.S.C. 
9902(2). 

•  Preexisting  condition  exclusion  has 
the  meaning  assigned  at  45  CFR 
144.103,  which  provides  that  the  term 
means  a  limitation  or  exclusion  of 
benefits  relating  to  a  condition  based  on 
the  fact  that  the  condition  was  present 
before  the  first  day  of  coverage,  whether 
or  not  any  medical  advice,  diagnosis, 
care  or  treatment  was  recommended  or 
received  before  that  day.  A  preexisting 
condition  exclusion  includes  any 
exclusion  applicable  to  an  individual  as 
a  result  of  information  that  is  obtained 
relating  to  an  individual's  health  status 
before  the  individual's  first  day  of 
coverage,  such  as  a  condition  identified 
as  a  result  of  a  pre-enrollment 
questioimaire  or  physical  examination 
given  to  the  individual,  or  review  of 
medical  records  relating  to  the  pre- 
enrollment  period. 

•  Premium  assistance  for  employer- 
sponsored  group  health  plans  means 
State  payment  of  part  or  all  of  premiums 
for  group  health  plan  or  group  health 
insurance  coverage  of  an  eligible  child 
or  children. 

•  Public  agency  has  the  meaning 
assigned  in  §457.301. 

•  Separate  child  health  program 
means  a  program  under  which  a  State 
receives  Federal  funding  from  its  tide 
XXI  allotment  under  an  approved  plan 
that  obtains  child  health  assistance 
through  obtaining  coverage  that  meets 
the  requirements  of  section  2103  of  the 
Act. 

•  State  means  all  States,  the  District 
of  Columbia,  Puerto  Rico,  the  U.S. 
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Viigin  Islands,  Guam,  American  Samoa 
and  the  Northern  Mariana  Islands. 

•  State  health  benefits  plan  has  the 
meaning  assigned  in  §457.301. 

•  State  plan  means  the  approved  or 
pending  title  XXI  State  child  health 
plan. 

•  State  program  integrity  unit  has  the 
meaning  assigned  in  §457.902. 

•  Targeted  low-income  child  has  the 
meaning  assigned  in  §457.310. 

•  Uncovered  child  means  a  child  who 
does  not  have  creditable  health 
coverage. 

•  Well-baby  and  well-child  care 
services  means  regular  or  preventive 
diagnostic  and  treatment  services 
necessary  to  ensure  the  health  of  babies 
and  children  as  defined  by  the  State.  For 
purposes  of  cost  sharing,  the  term  has 
the  meaning  assigned  at  §  457.520. 

We  note  that  comments  concerning 
definitions  that  are  specific  to  certain 
subparts  are  discussed  at  the  opening  of 
those  subparts.  We  received  the 
following  comments  on  the  terms 
defined  in  this  section: 

Comment:  We  received  a  comment 
suggesting  that  we  use  the  terms 
"SCHIP",  "Medicaid  expansion 
program"  and  "separate  child  health 
program"  consistently  throughout  the 
regulation.  The  commenter  noted  that 
we  repeatedly  use  the  term  "SCMP" 
when  it  appears  the  term  "separate 
child  health  program"  is  meant. 

Response:  We  agree  with  the 
commenter  and  have  revised  the  rule  for 
clarity  and  consistency.  Throughout  this 
regulation,  we  use  the  terms  "Medicaid 
expansion  program"  and  "separate  child 
health  program"  to  refer  to  the  different 
types  of  programs  that  States  may 
establish  under  title  XXI.  These  terms 
are  defined  at  §  457.10.  We  use  the  term 
"SCHIP",  also  defined  at  §  457.10,  to 
refer  to  the  State's  title  XXI  program 
regardless  of  whether  it  is  a  Medicaid 
expansion  program  or  a  separate  child 
health  program. 

Also  for  purposes  of  clarity  and 
consistency,  we  have  added  definitions 
of  the  terms  "applicant",  "enrollee", 
"health  care  services",  and  "uninsured 
or  uncovered  child"  to  the  definitions 
section  of  the  final  rule.  We  felt  that  it 
was  important  to  make  clear  both  the 
distinctions  and  the  similarities 
between  these  two  groups  of  children 
for  purposes  of  SCMP  (either 
individually  or  through  action  by  fomily 
or  other  interested  parties). 

"Applicant"  means  a  child  who  has 
filed  an  application  (or  who  has  had  an 
application  filed  on  his/her  behalf)  for 
health  benefits  coverage  through  SCHBP. 
A  child  is  an  applicant  until  the  child 
receives  coverage  through  SCHIP.  An 
"enrollee"  is  a  child  who  receives 


health  benefits  coverage  through  SCHIP. 
"Health  care  services"  means  any  of  the 
services,  devices,  supplies,  therapies,  or 
other  items  listed  in  §  457.402(a). 
"Uncovered  child  or  uninsured  child" 
means  a  child  who  does  not  have 
creditable  health  coverage. 

We  have  added  a  few  definitions 
related  to  presiunptive  eligibility  under 
Subpart  C,  including  "qualified  entity", 
"presiunptive  income  standard"  and 
"period  of  presumptive  eligibility".  The 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA)  (Pub.  L.  106-554) 
expanded  the  list  of  entities  specifically 
eligible  to  make  presumptive  eligibility 
determinations  and  extended  the 
provision  related  to  presumptive 
eligibility  for  children  under  Medicaid 
to  separate  child  health  programs. 

Finally,  we  have  added  the  definition 
of  "health  services  initiatives"  to  the 
overall  definitions  section  because  it  is 
used  throughout  the  regulation.  This 
term  was  previously  discussed  only  in 
Subpart  J,  in  relation  to  the  waiver 
authority  to  provide  services  through 
community-based  delivery  systems. 

Comment:  One  commenter  indicated 
that  the  definition  of  AI/AN  should 
include  a  reference  to  the  standards 
used  by  the  Secretary  to  define  an  AI/ 
AN.  The  commenter  agreed  with  our  use 
of  section  4(c)  of  the  Indian  Health  Care 
Improvement  Act,  25  U.S.C.  1603(c)  to 
define  AI/AN.  The  commenter  believes 
our  proposed  definition  wiU  assist 
States  in  meeting  requirements 
regarding  the  AI/AN  population. 

Another  commenter  indicated  that 
our  use  of  the  definition  of  AI/AN  set 
forth  in  the  Indian  Health  Care 
Improvement  Act  is  appropriate  for 
purposes  of  the  premiiun  and  cost 
sharing  exclusion.  However,  the 
commenter  notes  that  the  proposed 
definition  of  AI/AN  set  forth  at  §  457.10 
is  narrowed  by  the  cost-sharing 
provisions  at  §457.535,  which  specify 
that  only  American  Indians  and  Alaska 
Natives  who  are  members  of  a  Federally 
recognized  tribe  are  excluded  from  cost- 
sharing  charges.  The  commenter 
believes  that  the  definition  of  AI/AN  at 
§  457.535  is  more  restrictive  than  that 
set  forth  in  the  Indian  Health  Care 
Improvement  Act  and  has  no  basis  in 
title  XXI.  The  commenter  believes  that 
the  definition  at  §457.535  is  also 
inconsistent  with  the  proposed 
consultation  provisions  of  §  457.125(a), 
which  expressly  requests  that  States 
consult  with  "Federally  recognized 
tribes  and  other  Indian  tribes  and 
organizations  in  the  State  *  *  *"  The 
commenter  asserted  that  there  is  little 
point  in  consulting  with  non-Federally 
recognized  tribes  about  enrollment  in 
SCHIP  if  the  children  of  those  tribes  are 


not  excluded  from  premiums  and  cost 
sharing. 

Response:  We  have  modified  the 
definition  of  AI/AN,  after  discussion 
with  IHS,  to  make  the  definition  as 
consistent  as  possible  with  both  the 
Indian  Health  Care  Improvement  Act 
(IHCIA)  and  the  Indian  Self 
Determination  Act.  The  definition  no 
longer  includes  descendants,  in  the  first 
or  second  degree,  of  members  of 
federally  recognized  tribes,  and  we  have 
removed  the  reference  in  paragraph  (4) 
to  regulations  to  be  promulgated  by  the 
Secretary.  We  believe  that  Ais 
definition  is  substantially  equivalent  to, 
and  no  more  restrictive  than,  the 
definition  in  the  DiCIA,  but  is 
consistent  with  the  flexibility  available 
under  the  Indian  Self  Determination 
Act.  We  have  used  this  definition 
because  it  gives  full  weight  to  federally 
recognized  govemment-to-govemment 
relationship  between  the  federal 
government  and  tribal  governments.  We 
do  not  intend,  however,  to  restrict  the 
States'  ability  to  engage  in  a  wider  scope 
of  consultation  in  developing  their 
programs. 

Comment:  One  commenter  indicated 
that  the  definition  of  "child"  is 
inconsistent  with  their  State's  statute 
which  considers  children  up  to  age  19 
for  child  support  purposes.  Another 
conunenter  supports  HCFA's  definition 
of  family  income  as  it  gives  States  the 
flexibility  to  define  income  and  family. 

Response:  The  definition  of  "child' 
was  taken  bom  section  2110(c)  of  the 
Act.  With  regard  to  the  definition  of 
family  income,  we  appreciate  the 
support  and  want  to  give  States  as  much 
flexibility  as  possible  when  defining 
this  aspect  of  their  SCHIP  programs. 

Comment:  We  received  a  comment  on 
the  definition  of  premium  assistance  for 
employer-sponsored  group  health  plans. 
The  commenter  states  that  according  to 
the  definition  of  this  term  at  §  457.10,  a 
State  can  pay  all  or  part  of  the  premium. 
The  commenter  notes  that  this 
definition  appears  to  conflict  with 
proposed  §457.810(b)(2)(i)  and  (ii) 
which  require  that  an  employer 
contribute  60  percent  of  the  cost  of  the 
premium,  or  a  lower  amount  if  the  State 
can  show  that  the  average  contribution 
in  the  State  is  lower  than  60  percent,  as 
a  protection  against  substitution  of 
coverage. 

Response:  The  commenter  is  correct. 
In  order  for  the  purchase  of  employer- 
sponsored  coverage  to  be  cost-effective 
in  accordance  with  §  457.810(b)(2),  it 
was  our  intent  to  say  that  the  State  can 
pay  for  all  or  part  of  the  enrollee's  share 
of  the  premium  for  group  health  plan 
coverage  of  an  eligible  child  or  children. 
It  is  unlikely  that  a  State's  payment  of 
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all  of  the  premium  would  meet  the  cost- 
effectiveness  test.  Accordingly,  we  have 
revised  the  definition  of  premiiun 
assistance  for  employer-sponsored 
group  health  plans  to  indicate  that  a 
State  can  pay  for  all  or  part  of  the 
enrollee's  share  of  the  premium. 

It  should  also  be  noted  that,  in  this 
final  rule  we  have  made  some 
significant  changes  in  the  list  of  terms 
defined,  in  order  to  clarify  terminology 
for  health  benefits  coverage  provided 
through  a  group  health  plan  or  group 
health  coverage.  We  defined  the  term 
"premium  assistance  for  employer- 
sponsored  group  health  plans."  We  also 
used  the  term  "employer-sponsored 
group  health  plan"  and  "employer- 
sponsored  group  health  plan  coverage" 
throughout  the  proposed  rule. 

In  hopes  of  simplifying  discussions  of 
our  policy,  we  have  elected  to  create  a 
new  term  that  is  intended  to  be 
inclusive  of  all  types  of  group  health 
coverage.  We  no  longer  use  the  term 
"employer-sponsored"  prior  to 
references  to  group  health  plan  or  group 
health  insurance  coverage  in  this  final 
rule.  We  believe  that  the  use  of  the  term 
"employer-sponsored  insurance"  or 
"employer-sponsored  group  health 
plan"  could  unintentionally  narrow  the 
scope  of  permitted  premiiun  assistance 
programs  and  wanted  to  avoid  that 
residt.  Under  HIPAA,  the  term  "group 
health  plan"  has  a  very  specific  legal 
meaning  and  refers  to  a  broad  array  of 
coverage  arrangements;  it  does  not 
solely  refer  to  health  plans  offered  by  a 
single  employer.  Therefore,  we  did  not 
want  to  cause  confusion  around  the 
possible  scope  of  programs  permitted 
under  Title  XXI  by  using  the  term 
"employer-sponsored"  in  connection 
with  provisions  relating  to  premium 
assistance  programs  and  rather,  refer  to 
all  of  these  types  of  programs 
accordingly. 

Comment:  One  commenter  suggested 
that  HCFA  include  in  the  final  rule  the 
definition  of  "health  services 
initiatives"  set  forth  in  the  August  6, 
1998  letter  to  State  Health  Officials.  In 
the  letter,  the  term  is  defined  as 
"activities  that  protect  the  public  health, 
protect  the  health  of  individuals  or 
improve  or  promote  a  State's  capacity  to 
deliver  public  health  services  and/or 
strengthens  resoiut:es  needed  to  meet 
public  health  goals." 

Response:  We  agree  with  the 
commenter.  We  have  added  the 
definition  of  "health  services 
initiatives"  as  set  forth  in  the  August  6, 
1998  letter. 

Comment:  Commenters  asserted  that 
the  definition  of  well-baby  and  well- 
child  care  for  purposes  of  cost  sharing 
(set  forth  at  §  457.520)  be  used  in  three 


other  sections  of  the  regulation: 
Definitions  and  use  of  terms  §  457.10; 
Child  health  assistance  and  other 
definitions  §457.402;  and  Health 
benefits  coverage  options 
§  457.410(b)(2).  One  commenter  urged 
that  our  recognition  in  §457.520  that 
preventive  oral  health  care  is  part  of 
well-baby  and  well-child  care  be 
extended' to  the  definition  of  this  term 
at  §§457.10.  457.402,  457.410(b)(2).  The 
commenter  believes  that  die  definition 
of  well-baby  and  well-child  care  which 
includes  preventive  oral  health  care 
should  not  be  treated  simply  as  a 
category  of  services  left  to  State 
discretion  for  definitional  purposes.  The 
commenter  noted  that  the  Medicaid 
program  provides  for  a  comprehensive 
set  of  services  and  screenings  for  oral 
health  care  services  through  EPSDT 
services.  The  commenter  believes  that  a 
clearly  defined  set  of  well-baby  and 
well-child  care  benefits  is  essential  to 
ensiuing  a  baseline  of  care  in  separate 
child  health  programs. 

Response:  EPSDT  services  are 
required  to  be  provided  to  eligible 
Medicaid  beneficiaries  under  the  age  of 
21  and  are  defined  at  section  1905(r)  of 
the  Act.  Title  XXI  does  not  contain  the 
same  type  of  definition  for  well-baby 
and  well-child  care  provided  under  a 
separate  child  health  program. 
Therefore,  States  have  the  flexibility  to 
design  health  benefits  packages  that  best 
fit  their  needs  and  resources.  In 
addition,  for  States  that  have  elected 
benchmark  plans  as  their  health  benefits 
option,  these  plans  may  already  include 
standards  for  furnishing  well-baby  and 
well-child  care;  and  it  would  be 
inconsistent  with  the  flexibility 
provided  by  the  statute  in  this  area,  as 
well  as  cause  confusion  among  plans 
and  providers  if  we  implemented 
another  definition. 

Although  most  separate  child  health 
plans  do  include  some  type  of  dental 
coverage,  it  is  by  no  means  common. 
Therefore,  it  is  not  appropriate  to 
require  these  services  as  part  of  well- 
baby  well-child  care.  If  dental  coverage 
is  provided,  however,  it  should  be 
included  as  part  of  well-baby  well-child 
care  for  purposes  of  cost  sharing. 
Specifically,  dental  care  can  be  viewed 
as  the  oral  health  equivalent  of 
immunizations  in  that  it  can  prevent 
most  cavities  and  subsequent  tooth  loss, 
both  of  which  are  highly  correlated  to 
poverty  and  lack  of  access  to  dental 
care.  Second,  we  foimd  that  the 
prevailing  practice  among  State 
employee  plans  and  large  HMOs  is  to 
pay  100  percent  for  any  routine 
preventive  and  diagnostic  dental 
benefits  offered  for  children.  Therefore, 
consistent  with  section  2103(e)(2)  of  the 


Act  "no  cost-sharing  on  benefits  for 
preventive  services"  cost  sharing  may 
not  be  applied  to  these  services,  if  a 
State  chooses  to  offer  them  under  the 
State  plan. 

Comment:  Commenters  suggested 
including  the  word  "adolescent"  in  the 
definition  of  well-baby  and  well-child 
care  services.  The  commenters  believe 
that  we  should  focus  on  the  unique 
health  needs  of  adolescents,  which 
make  up  approximately  39  percent  of 
SCHIP  eligible  youth  because  their 
health  needs  differ  from  those  of 
younger  children.  The  commenters  also 
urged  HCFA  to  list  specifically  in  the 
regulation  medical  sources  that  have 
guidelines  for  regular  or  preventive 
diagnostic  and  treatment  services  for 
infants,  children  and  adolescents.  These 
soiut:es  should  include  the  American 
Academy  of  Pediatrics'  "Guidelines  for 
Health  Supervision  of  Infants,  Children 
and  Adolescents,"  the  American 
Medical  Association's  "Guidelines  for 
Adolescent  Preventive  Services,"  and 
the  American  College  of  Obstetricians 
and  Gynecologists'  "Primary  and 
Preventive  Health  Care  for  Female 
Adolescents." 

Response:  We  have  not  adopted  this 
suggestion.  The  definition  of  child  for 
purposes  of  SCHIP  at  §457.10  and 
section  2110(c)(1)  of  the  Act  indicates 
that  a  "child"  is  an  "individual  under 
the  age  of  19."  Adolescents  under  age  19 
are  clearly  included  in  this  age  group 
and  therefore  we  have  not  included  this 
term  in  referring  to  well-baby  and  well- 
child  care.  We  encourage  States  to  adopt 
one  of  the  guidelines  mentioned  by  the 
commenter,  but  we  have  not  required 
adherence  to  a  particular  definition. 

The  commenters  urged  HCFA  to  list 
specifically  in  the  regulation  medical 
sources  that  have  guidelines  for  regular 
or  preventive  diagnostic  and  treatment 
services  for  infants,  children  and 
adolescents.  The  examples  of  medical 
soinces  that  are  listed  in  the  preamble 
are  meant  to  serve  as  recommendations 
not  requirements.  The  American 
Medical  Association's  "Guidelines  for 
Adolescent  Preventive  Services,"  is  an 
acceptable  medical  standard  of  practice 
for  adolescents  and  States  may  use  this 
standard  if  they  choose. 

Comment:  We  received  numerous 
comments  on  proposed  §  457.402(b)  and 
(c),  which  set  forth  the  definitions  of 
emergency  medical  condition  and 
emergency  services,  respectively.  Many 
commenters  supported  the  use  of  the 
prudent  layperson  standard  in  defining 
emergency  services.  Several 
commenters  encouraged  HCFA  to  retain 
this  language  because  some  State 
Medicaid  programs  and  managed  care 
organizations  are  not  in  compliance 


2500  Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


with  the  prudent  layperson  standard 
and  have  denied  payment  for  emergency 
services  because  prior  authorization  was 
absent.  The  commenters  recommended 
that  HCFA  closely  monitor  the  States' 
programs  and  managed  care 
organizations  on  this  issue. 

Response:  We  note  the  support  for 
this  provision.  With  respect  to  the 
definition  of  emergency  services  under 
a  separate  child  h^th  plan.  States  will 
need  to  review  their  contracts  with 
managed  care  organizations  and  may 
need  to  revise  their  contracts  in  order  to 
comply  with  this  requirement.  HCFA 
will  monitor  States  for  compliance  with 
this  requirement  as  described  in 
§457.40  of  the  final  regulation. 

(Jomment:  One  commenter  stated  that 
the  required  emergency  care  provisions 
may  disqualify  many  employer  plans. 
The  commenter  agreed  that  such 
policies  can  enhance  access  to 
emergency  care.  However,  the- 
commenter  noted  that  States  using 
premium  assistance  programs  to 
subsidize  employer-sponsored  coverage 
lack  control  over  emergency  coverage. 
Unlike  health  plans  with  direct 
contracts  to  provide  Medicaid  or  SCHIP 
services,  requirements  for  employer- 
sponsored  plans  are  set  by  State 
legislative  mandate  or  dictated  by  the 
insurance  market.  If  employer- 
sponsored  plans  do  not  adopt  the 
prudent  layperson  standard  or  abandon 
pre-authorization  for  emergency  care, 
their  coverage  may  not  qu^fy  for 
SCHIP  premium  assistance,  despite 
other  elements  that  facilitate  emergency 
care.  The  emergency  care  provisions 
coidd  therefore  pose  a  major  barrier  to 
using  premiimi  assistance  programs  for 
SCHIP  piuposes. 

The  commentM'  recommended  that 
HCFA  recognize  that  the  emergency  care 
requirements  of  the  proposed 
regulations  may  exclude  many  valuable 
employer  plans  from  SCHIP  premiiun 
assistance  programs.  To  facilitate  the 
use  of  premiimi  assistance  and  to  reflect 
the  flexibility  provided  by  tide  XXI,  the 
commenter  suggests  that  HCFA  shoidd 
consider  State  approaches  to  ensuring 
access  to  emergency  care  on  a  case-by- 
case  basis. 

Response:  We  appreciate  the 
recognition  that  the  prudent  layperson 
standard  enhances  access  to  emergency 
care.  While  we  imderstand  the 
commenter's  concerns  about  the 
difficulty  posed  by  these  requirements  if 
States  seek  to  provide  premium 
assistance  for  available  group  health 
plan  coverage,  we  cannot  permit  States 
to  deny  emergency  care  to  children 
covered  through  group  health  plans. 
While  we  encourage  States  to  provide 
premium  assistance  for  group  health 


plan  coverage,  it  is  important  that  all 
SCHIP  enrollees  receive  necessary 
emergency  care.  States  will  need  to 
carefully  review  group  health  plans  to 
determine  whether  the  required 
emergency  services  provisions  required 
by  this  regulation  are  in  place.  If  they 
are  not,  the  State  must  disqualify  those 
plans  firom  participation  in  the  program 
or  ensure  that  these  requirements  are 
met  by  providing  coverage  for 
emergency  services  through  a  wrap- 
around coverage  package  to  supplement 
the  group  health  plan  coverage. 

Coniment:  One  commenter  noted  that 
the  definition  of  emergency  services 
should  include  the  availability  of 
necessary  resources  to  evaluate  and  treat 
illness  and  injiuy. 

Response:  We  have  revised  the 
definition  of  emergency  services  to 
clarify  the  scope  of  such  services. 
Because  the  terms  "emergency  medical 
condition"  and  "emergency  services" 
are  used  throughout  this  final 
regulation,  we  have  moved  the 
definitions  for  these  terms  to  §  457.10. 
Section  457.10  defines  "emergency 
services,"  in  part,  as  services  that  are 
"needed  to  evaluate  or  stabilize  an 
emergency  medical  condition." 
"Emergency  medical  condition"  is 
defined  as  a  medical  condition 
manifesting  itself  by  acute  sjnmptoms  of 
sufficient  severity  such  that  the  absence 
of  immediate  medical  attention  could 
residt  in:  serious  jeopardy  to  the  health 
of  the  individual  or,  in  the  case  of  a 
pregnant  woman,  the  health  of  a  woman 
or  her  imbom  child;  serious  impairment 
of  bodily  function;  or  serious 
dysfunction  of  any  bodily  organ  or  part. 
Section  457.495  requires  that  States 
describe  in  their  State  plan  the  methods 
they  use  to  assine  the  quality  and 
appropriateness  of  care  and  access  to 
services  covered  under  the  plan. 
Specifically,  States  must  assine  access 
to  emergency  services.  We  are  not 
including  requirements  for  State 
monitoring  of  such  services  in  the 
definition  because  we  address  such 
monitoring  separately  at  §  457.495. 
CompUance  with  that  section  includes 
an  assiuance  that  enrollees  have  access 
to  required  emergency  services. 

Comment:  One  commenter  referenced 
comments  on  the  proposed  Medicaid 
managed  care  rules  that  concerned 
consistency  with  ^ergency  Medical 
Treatment  and  Active  Labor  Act 
(EMTALA)  requirements.  The 
commenter  suggested  HCFA  should 
coordinate  its  efforts  to  enforce  relevant 
requirements  for  coverage  of  emergency 
services  with  EMTALA  enforcement, 
and  should  work  Avith  OIG,  State 
Medicaid  agencies,  health  plans,  and 
children's  health  programs  to  protect 


Medicare,  Medicaid,  and  SCHIP 
enrollees. 

Response:  The  comments  submitted 
on  the  Medicaid  managed  care 
regulation  are  beyond  the  scope  of  the 
proposed  rule.  Responses  to  comments 
received  on  the  Medicaid  managed  care 
proposed  rule  will  be  addressed  in  the 
final  publication  of  that  regulation. 

With  respect  to  the  issue  of  consistent 
Federal  rules,  we  are  mindful  of  other 
definitions  of  emergency  services  and 
have  attempted  to  reconcile  our 
approach  with  other  approaches  to  the 
extent  permitted  by  the  statute.  As  for 
coordination  of  enforcement  efforts, 
HCFA  will  monitor  the  operation  of 
State  plans  as  described  in  §  457.40  of 
this  final  regulation  and  work  with 
States  and  other  Federal  agencies  to  the 
extent  possible  in  enforcing  the 
requirements  relating  to  coverage  of 
emergency  services. 

Comment:  One  commenter  mentioned 
the  need  to  provide  for  appropriate 
payment  to  hospitals  for  services 
provided  within  the  scope  of  the 
hospital's  obligations  under  EMTALA. 
Hospitals  feel  that  if  the  government 
requires  certain  medical  screening  and 
other  stabiUzing  treatment,  the 
government  should  also  address  how 
hospitals  will  be  paid  for  these  services. 
They  also  noted  that  obtaining  payment 
for  services  covered  under  the  prudent 
layperson  standard  will  help  to  address 
the  financial  burden  borne  by  hospitals. 

Response:  We  refer  the  commenter  to 
§457.940  for  information  on  payment 
rates  under  separate  child  health  plans. 
We  encourage  States  to  ensure  that 
provider  pa)rments  are  adequate  to 
promote  an  adequate  level  of  provider 
access  and  provider  participation  and 
the  appropriate  provision  of  services. 

Comment:  One  commenter  noted  that 
freestanding  urgent  care  facilities  must 
have  the  capability  to  identify  children 
with  emergency  conditions,  stabilize 
them,  and  provide  timely  access  to 
further  necessary  care.  The  commenter 
also  stated  that  lugent  care  facilities 
must  have  appropriate  pediatric 
equipment  and  staff  trained  and 
experienced  to  provide  critical  support 
until  patients  are  transferred  for 
definitive  care.  In  addition,  the 
commenter  noted  that  it  is  necessary  f6r 
urgent  care  facihties  to  have 
prearranged  access  to  comprehensive 
emergency  services  throu^  transfer  and 
transport  agreements  to  which  both 
facilities  adhere.  Available  and 
appropriate  modes  of  transport  shoidd 
be  identified  in  advance. 

The  commenter  also  noted  that  after- 
hours  lugent  care  clinics  used  as  a 
resource  for  pediatric  urgent  care, 
should  solicit  help  from  the  pediatric 
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professional  community.  Moreover,  in 
this  commenter's  view,  pediatricians 
who  are  prepared  to  assist  in  the 
stabilization  and  management  of 
critically  ill  and  injured  children  should 
be  accessible.  Pediatricians  responsible 
for  managing  the  health  care  of  children 
may  occasionally  need  to  use  the 
resource  of  urgent  care  facilities  after 
hours.  When  such  clinics  are 
recommended  to  patients,  pediatricians 
should  be  certain  that  the  urgent  care 
center  is  prepared  to  stabilize  and 
manage  critically  ill  and  injured 
children. 

Response:  As  noted  earlier,  under 
§457.495  of  this  final  regulation.  States 
must  assiu^  appropriateness  of  care  and 
access  to  emergency  services.  A  State 
has  flexibility  to  determine  the 
providers  who  furnish  services, 
including  emergency  services.  However, 
a  State  using  free-standing  or  urgent 
care  facilities  as  providers  under  its 
SCHIP  plan  for  the  delivery  of 
emergency  services,  must  meet  the 
requirements  of  §457.495  in  doing  so. 

As  far  as  the  suggestion  that  available 
and  appropriate  modes  of  transport  be 
identified  in  advance,  we  encourage 
States  and  lugent  care  providers  to  have 
arrangements  to  ensure  that 
transportation  is  available  to 
appropriate  facilities;  however  the  terms 
of  such  arrangements  are  left  to  States' 
discretion. 

Comment:  One  commenter  is  pleased 
with  the  guaranteed  access  to 
emergency  services  without  prior 
authorization;  however,  the  commenter 
was  concerned  about  what  happens  in 
a  State  that  provides  for  no  mental 
health  coverage  in  its  State  plan. 

Response:  Under  a  separate  child 
health  program.  States  are  given 
flexibility,  within  the  confines  of  the 
health  benefits  coverage  options 
outlined  in  §457.410,  to  design  their 
benefit  packages.  There  is  no 
requirement  for  a  State  to  provide 
mental  health  services  under  its  State 
plan  imless  the  health  benefits  coverage 
option  selected  by  the  State  includes 
those  services.  However,  we  encourage 
States  to  provide  coverage  for  mental 
health  services.  In  addition,  we  note 
that  emergency  mental  health  services 
that  meet  the  prudent  layperson 
definition  of  "emergency  medical 
condition"  must  be  available  regardless 
of  whether  mental  health  services  are 
covered  under  the  separate  child  health 
program.  « 

Comment:  Three  commenters 
indicated  that  children  who  were 
covered  by  section  1115  demonstration 
projects  with  a  limited  benefit  package 
should  not  be  considered  to  have  been 
recipients  of  Medicaid.  The  commenters 


lu^ed  HCFA  to  provide  clarification  on 
the  treatment  of  children  eligible  for 
Medicaid  imder  a  section  1115 
demonstration  project  that  limited 
eligibility  or  provided  a  limited  remge  of 
services  and  the  availability  of 
enhanced  matching  for  such  children. 

Response:  We  agree  with  the  general 
principle  expressed  by  the  commenters 
that  it  would  not  further  the  purpose  of 
tide  XXI  to  exclude  from  children  who 
were  eligible  only  under  a  section  1115 
demonstration  project  that  was 
significantly  limited  in  scope  and, 
therefore,  was  not  generally  comparable 
with  traditional  Medicaid  coverage. 

In  regard  to  the  definition  of  "targeted 
low  income  child"  at  section 
2110(b)(1)(C)  of  the  Act,  children  are 
excluded  from  coverage  in  a  separate 
child  health  program  only  when  they 
are  foimd  eligible  for  Medicaid.  These 
comments  are  relevant,  however,  the 
interpretation  of  the  general  condition 
set  forth  at  section  2105(d)(1)  of  the  Act 
which  was  implemented  by  the 
regulatory  provision  at  42  CFR 
457.622(b)(5),  contained  in  the  financial 
rule  published  May  24,  2000  (65  FR 
33616).  That  provision  merely  codified 
section  2105(d)(1)  into  regulations 
without  interpretation.  In  addition,  the 
factors  discussed  by  the  commenters 
affect  how  we  look  at  "Medicaid 
applicable  income  level"  which  is  part 
of  the  financial  need  standard  that  a 
targeted  low-income  child  must  meet. 

We  have  added  an  additional 
paragraph  to  §457. 310  that  clarifies  that 
policies  of  the  State's  title  XIX  plan  do 
not  include  statewide  section  1115 
demonstration  projects  that  covered  an 
expanded  group  of  eligible  children  but 
that  either  (i)  did  not  provide  inpatient 
hospital  coverage,  or  (ii)  did  not  impose 
a  general  time  limit  on  coverage  but  did 
limit  eligibility  by  both  allowing  only 
children  who  were  previously  enrolled 
in  Medicaid  to  qualify  and  imposing 
premiums  as  a  condition  of 
participation  in  the  demonstration. 

We  have  excluded  these  types  of 
demonstrations  because  they  were 
particularly  narrow  in  scope  and  not  of 
the  type  intended  to  be  encompassed  by 
the  reference  to  "Medicaid  applicable 
income  level"  in  section  2110(b)(4)  of 
the  Act.  This  provision  ensures  that 
separate  child  health  programs  serve 
low-income  children  whose  income 
exceeds  preexisting  Medicaid  income 
levels.  However,  we  do  not  believe  the 
provision  was  intended  to  preclude 
States  from  claiming  enhanced 
matching  funds  for  expanded  coverage 
to  children  whose  income  is  below  the 
demonstration  project  eligibility 
thresholds  in  place  as  of  March  31,1997, 
if  those  programs  did  not  offer 


comprehensive  coverage  or  limited 
eligibility  to  individuals  who  were 
previously  enrolled  in  Medicaid.  Our 
experience  with  SCHIP  and  our 
increased  understanding  of  how  this 
provision  is  affecting  States'  ability  to 
expand  coverage  have  led  us  to  agree 
with  the  commenters  that  an  overly 
broad  interpretation  of  the  provision  is 
contrary  to  the  primary  piupose  of  the 
statute.  We  have  clarified  this  provision 
in  the  final  rule  accordingly.  As  a  result, 
children  previously  eligible  for  these 
types  of  demonstration  projects  may  be 
included  in  a  separate  child  health 
program  as  a  "targeted  low-income 
child." 

4.  Basis,  Scope,  and  Applicability  of 
Subpart  A  (§457.30). 

As  proposed,  this  subpart  interprets 
sections  2101(a)  and  (b),  and  2102(a), 
and  2106,  and  2107(c),  (d)  and  (e)  of 
title  XXI  of  the  Social  Security  Act  and 
sets  forth  the  related  State  plan 
requirements  for  a  SCHIP  program.  It 
includes  the  requirements  related  to 
administration  of  the  State  program,  the 
general  requirement  for  a  State  plan  and 
the  process  for  Federal  review  of  a  State 
plan  or  plan  amendment.  This  subpart 
applies  to  all  States  that  seek  to  provide 
child  health  assistance  through  SCHIP. 

We  received  no  comments  on  this 
section  and  have  therefore  retained  the 
regulation  text  language  as  proposed, 
except  for  technical  changes. 

5.  State  Program  Administration 
(§457.40) 

Consistent  with  section  2106(d)(1)  of 
the  Act,  at  §  457.40(a)  we  proposed  that 
it  is  the  State's  responsibility  to 
implement  and  conduct  its  program  in 
accordance  with  the  approved  State 
plan  and  plan  amendments,  the 
requirements  of  title  XXI  and  tide  XIX 
(as  appropriate),  and  the  regulations  in 
chapter  IV. 

To  ensiu'e  that  the  State  is  operating 
its  program  accordingly,  we  indicated 
that  HCFA  would  review  the  operation 
of  the  program  through  on-site  review  or 
monitoring  of  State  programs.  At 
§  457.40(a),  we  also  proposed  that  HCFA 
would  monitor  the  operation  of  the 
approved  State  plan  and  plan 
amendments  to  ensure  compliance  with 
title  XXI,  tide  XIX  (as  appropriate)  and 
the  regulations  in  chapter  IV.  In  the 
preamble  to  the  proposed  nde  we 
discussed  in  detail  the  general  goals  for 
the  monitoring  provisions  as  well  as 
expected  outcomes  of  monitoring.  We 
noted  that  the  review  process  and  the 
implications  of  noncompliance  are 
specifically  addressed  in  §457.200, 
which  was  set  forth  in  the  May  24,  2000 
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final  financial  regulation,  HCFA,-2114- 
F.  (65  FR  33616) 

To  ensure  involvement  in  and 
commitment  to  the  program  at  the 
highest  level  of  State  government,  we 
proposed  in  §457.40rb)  to  require  that 
the  State  plan  and  plan  amendments  be 
signed  by  the  Governor  or  by  an 
individual  who  has  been  delegated  such 
authority  by  the  Governor.  This 
individual  could  be  the  Secretary  of 
Health,  the  SCHIP  Administrator,  the 
Medicaid  Director  or  any  other 
individual  who  has  been  delegated 
authority  by  the  Governor  to  submit  the 
State  plan  or  plan  amendment.  In  order 
to  facilitate  communication  between  the 
appropriate  State  and  HCFA  staff,  we 
proposed  in  §  457.40(c)  to  require  that 
the  State  plan  or  plan  amendment 
identify  the  State  officials  who  are 
responsible  for  program  administration 
and  financial  oversight. 

We  noted  in  the  preamble  that  when 
the  passage  of  State  enabling  legislation 
is  required  to  implement  a  State  plan,  a 
State  can  submit  its  State  plan 
application  before  the  passage  of  the 
legislation.  States  must  indicate  in  their 
application  if  such  legislation  is 
necessary  and  when  it  will  be  in  place. 
At  §  457.40(d),  we  proposed  that  the 
State  plan  must  include  an  assurance 
that  the  State  will  not  claim 
expenditures  for  child  health  assistance 

f>rior  to  the  time  that  the  State  has 
egislative  authority  to  operate  the  State 
plan  or  plan  amendment  as  approved  by 
HCFA. 

Comment:  One  commenter 
recommended  that  §  457.40(a)  be 
amended  to  clarify  that  States  must 
operate  State  plans  and  plan 
amendments  not  only  in  accordance 
with  titles  XIX  and  XXI,  but  also  in 
accordance  with  Federal  civil  rights 
laws,  including  title  VI  of  the  Civil 
Rights  Act  of  1964  and  the  Americans 
With  Disabilities  Act.  Accordingly,  the 
conunenter  recommended  that  HCFA 
also  monitor  the  operation  of  the  State 
plans  and  plan  amendments  for 
compUance  with  these  laws. 

Response:  It  is  true  that  States  must 
operate  State  plans  and  plan 
amendments  in  accordance  with  Federal 
civil  rights  laws,  and  we  require  in 
§457.130  that  a  State  provide  an 
assurance  in  its  State  plan  that  it  will 
comply  with  all  applicable  civil  rights 
requirements.  In  addition,  § 457.40(a) 
requires  that  States  implement  their 
programs  in  accordance  with  the 
regulations  of  this  chapter,  which 
include  §4&7.130.  Therefore,  we  do  not 
believe  that  it  is  necessary  to  amend 
§  457.40(a)  to  reference  civil  rights 
provisions.  Moreover,  while  HCFA  will 
monitor  compliance  with  §  457.130,  the 


Office  for  Civil  Rights  is  the  primary 
authority  within  the  Department  for 
monitoring  programs  and  enforcing 
federal  civil  rights  laws. 

Comment:  A  few  commenters 
suggested  that  States  should  be  able  to 
designate  the  program  officials  by  title 
ordy,  rather  than  by  name,  so  that  the 
State  plan  does  not  need  to  be  amended 
when  there  is  a  staffing  change.  Another 
commenter  suggested  that  a  Governor  or 
person  designated  by  the  Governor 
inform  HCFA  in  writing  of  the  names  of 
the  persons  who  are  responsible  for 
program  administration  and  financial 
oversight.  Another  commenter 
requested  that  HCFA  add  a  requirement 
that  States  identify  in  the  State  plan  or 
in  a  subsequent  State  plan  amendment 
the  State  officials  who  are  responsible 
for  providing  data  on  children's 
enrollment  in  SCHIP  and  Medicaid. 

Response:  We  agree  with  the 
commenters  that  it  is  unnecessary  to 
require  State  plan  amendments  when 
there  is  a  staffing  change.  Our  goal  of 
facilitating  communication  between  the 
appropriate  State  staff  and  HCFA  staff 
would  be  accomplished  by  the 
identification  of  program  officials  by 
position  title.  As  proposed,  the 
regulation  text  did  not  indicate  that  this 
practice  would  suffice,  and  the 
preamble  had  indicated  that  the  names 
of  the  officials  would  be  required. 
Therefore,  we  are  revising  §  457.40(c)  to 
require  that  the  State  must  identify,  in 
the  State  plan  or  State  plan  amendment, 
the  position  title  of  the  State  officials 
who  are  responsible  for  program 
administration  and  financial  oversight. 
While  we  agree  with  the  importance  of 
obtaining  enrollment  data  on  a  timely 
basis,  we  do  not  beheve  that  the  State 
plan  or  plan  amendments  must  include 
a  list  of  program  officials  who  are 
responsible  for  specific  topics  addressed 
in  the  State  plan,  including  the  official 
responsible  for  providing  enrollment 
data.  An  interested  party  may  contact 
the  individual  identified  as  the  official 
responsible  for  program  administration 
for  specific  information  on  the  State 
program. 

Comment:  One  commenter  supported 
the  provision  of  the  proposed  rule  that 
prohibits  the  implementation  of  a  State 
plan  amendment  until  the  amendment 
had  been  authorized  through  enabling 
legislation  by  the  State  legislature  if 
such  authorization  is  required.  In  this 
commenter's  opinion,  "this  represents 
an  important  recognition  of  the  ongoing 
role  of  the  State  legislatiue  with  the 
design  and  operation  of  SCHIP." 

Response:  We  appreciate  the  support 
of  the  commenter. 

Comment:  A  few  commenters 
expressed  their  support  for  the  proposal 


stated  in  the  preamble  to  conduct  formal 
State  reviews  after  the  first  anniversary 
of  each  State  plan  to  ensure  compliance 
with  the  requirements  of  titles  x5q  and 
XIX.  More  specifically,  one  commenter 
commended  HCFA  for  including  HRSA 
officials  in  the  State  review. 

Response:  We  appreciate  the  support 
of  the  commenters. 

Comment:  One  commenter  foimd  it 
disappointing  that  the  focus  of 
monitoring  of  State  programs,  as  set  out 
in  the  preamble,  appeared  to  be  punitive 
in  nature.  In  the  view  of  this 
commenter,  it  appeared  that  the 
Department  was  anticipating  the  failure 
of  the  States  to  comply  and  that  it 
therefore  must  be  ready  to  take 
corrective  and  enforcement  actions.  The 
commenter  suggested  that,  at  the  v6ry 
least,  "identifying  the  need  for 
corrective  action,  enforcement  and 
improvement  within  the  State  title  XXI 
programs"  should  be  the  last  of  the  four 
listed  expected  outcomes  of  the 
monitoring. 

Response:  We  did  not  intend  to  be 
punitive,  nor  do  we  anticipate  the 
failiu«  of  the  States  to  comply  with 
statutory  or  regulatory  requirements  or 
the  specifications  of  the  approved  State 
plan.  During  the  monitoring  visits  that 
have  taken  place  thus  far,  the 
Department  has  focused  on  identifying 
best  practices  and  needs  for  technical 
assistance  rather  than  on  compliance.  In 
keeping  with  the  commenters'  views, 
we  have  rearranged  the  list  of  expected 
outcomes  of  monitoring  as  follows:  (1) 
recognizing  and  sharing  best  practices 
that  may  lead  to  increased  enrollment; 
(2)  identifying  States'  needs  for 
technical  assistance;  (3)  informing 
HCFA  as  we  prepare  for  the  Secretary's 
report  to  Congress;  and  (4)  identifying 
the  need,  if  any,  for  corrective  action, 
enforcement  and  improvement  within 
State  tide  XXI  programs. 

Comment:  One  conunenter  recognized 
that  ongoing  review  of  State  programs  is 
an  evolving  process,  but  suggested  that 
HCFA  identify  either  in  this  regidation 
or  in  a  separate  policy  doctunent  "the 
core  set  of  key  policy  areas"  that  it 
intends  to  monitor  and  to  establish  a 
protocol  for  doing  so.  The  commenter 
specifically  recommended  adopting  as 
key  policy  areas  the  methods  to  address 
the  needs  of  racial  and  ethnic  minority 
children  and  the  needs  of  children  with 
disabilities. 

Response:  The  HCFA  Central  Office 
and  Re^onal  Offices  develop 
procedural  guidelines  to  use  in  the 
ongoing  operation  of  the  monitoring 
visits  and  review  process.  In  the  flexible 
Federal  review  process  that  we  have 
estabUshed,  we  will  monitor  to  ensiue 
consistent  implementation  of  the  core 
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set  of  key  policy  areas  specifically 
described  in  the  title  XXI  statute.  These 
areas  include  enrollment  and  retention 
procedures;  outreach;  coordination  with 
other  programs:  quality,  appropriateness 
and  access  to  care;  and  other  areas 
related  to  compliance  with  the  statute, 
regulations  and  approved  State  plan. 
Because  the  review  process  may  change 
over  time  and  may  vary  fi'om  region  to 
region,  depending  upon  specific  State 
needs  and  circumstances,  we  do  not 
believe  it  is  appropriate  to  further 
specify  these  procediu^s  in  regulation. 
We  agree  with  the  commenter's  concern 
regarding  the  needs  of  racial  and  ethnic 
minority  children,  as  well  as  children 
with  special  needs,  and  we  plan  to 
incorporate  these  issues  into  our 
monitoring  as  appropriate.  Fiulhermore, 
in  recognition  of  the  importance  of 
assessing  how  SCHIP  is  addressing  the 
needs  of  racial  and  ethnic  minority 
children,  we  have  added  reporting 
requirements  to  subpart  G,  at 
§457.740(a)(2)(ii)  for  data  on  race, 
ethnicity  and  primary  language  as  well 
as  gender.  We  hope  that  these  data, 
together  with  ongoing  monitoring,  will 
enable  States,  HCFA,  and  other 
interested  parties  to  assess  these 
important  policy  areas. 

Comment:  Many  commenters 
indicated  that  it  is  essential  for  HCFA  to 
add  a  requirement  that  State  and  local 
community  based  organizations  and 
"stakeholders"  be  involved  in  HCFA's 
annual  reviews  of  State  SCHIP 
operations.  One  commenter  explained 
that  it  is  a  practical  reality  that  State 
officials  aire  at  times  constrained  in  their 
abilify  to  identify  problems  in  their 
programs  candidly;  therefore,  the 
inclusion  of  a  diverse  group  of 
stakeholders  would  considerably 
strengthen  HCFA's  imderstanding  of 
State  operations  and  would  improve 
accountabihty  of  State  programs  to  their 
constituents.  One  commenter 
recommended  including  language  to 
recognize  the  critical  role  that 
consumers,  advocates,  providers,  and 
others  play  in  the  design, 
implementation,  and  monitoring  of 
SCHIP  programs.  One  of  these 
commenters  suggested  a  public  hearing 
as  part  of  the  review.  Several 
commenters  expressed  a  desire  that,  in 
providing  public  input,  HCFA  provide 
these  organizations  and  stakeholders 
with  draft  and  final  reports  generated 
through  the  review  process. 

Response:  We  recognize  the 
importance  of  public  involvement  in  the 
monitoring  process.  As  part  of  oiu- 
ongoing  monitoring  of  progran[is, 
including  site  visits,  we  have  met  with 
advocates,  providers  and  other 
interested  parties,  and  we  have 


incorporated  such  contacts  into  our 
monitoring  protocol.  In  many  cases,  as 
part  of  the  SCHIP  site  visits,  the 
Regional  Office  staff  have  met  with 
advocates  and  providers  to  gain 
additional  input  on  the  State's 
programs.  We  plan  to  regularize  such 
conduct,  but  do  not  plan  to  hold  public 
hearings  in  the  course  of  monitoring  of 
State  programs.  Moreover,  HCFA 
encoiu-ages  stakeholders  to  contact  their 
Regional  Office  at  any  time  to  inform 
them  of  issues,  suggestions  and 
concerns.  The  statute  specifically 
requires  public  input  in  the 
development  and  implementation  of 
SCHIP.  Section  2107(c)  of  die  Act, 
which  requires  public  involvement,  and 
the  requirement  at  §  457.120,  reflect  the 
recognition  of  the  importance  of 
involvement  of  interested  parties  in  the 
initial  design  and  ongoing 
implementation  of  SCHIP.  While  we 
will  value  public  input  in  the 
monitoring  process,  to  avoid  confusion 
that  may  be  caiised  by  inaccuracies  in 
a  draft  monitoring  report,  we  do  not 
plan  to  release  draft  reports.  We  will 
provide  final  reports  to  interested 
parties  upon  request  and  encourage 
such  parties  to  inform  us  of  their 
comments  on  these  reports. 

Comment:  One  commenter 
encouraged  HCFA  to  consult  with  key 
State  level  agencies,  including  Title  V 
Maternal  and  Child  Health  and  Children 
with  Special  Health  Care  Needs  (MCH/ 
CSHCN)  programs,  in  conducting  the 
reviews.  In  the  views  of  this  group, 
agencies  that  nm  State  tide  V  MCH/ 
CSHCN  programs  are  involved  in  SCHIP 
outreach  and  enrollment  and  are  vital 
resources  for  understanding  how  SCHIP 
is  working  and,  particularly,  how  it  fits 
with  other  child  and  family  services. 
One  State  specifically  stated  that  the 
Child  Support  Enforcement  (CSE) 
program  should  be  included  in  the 
monitoring  because  CSE  needs  to  be 
made  aware  of  children  in  the  child 
support  enforcement  caseload  that  are 
covered  by  this  type  of  insiu'ance. 

Response:  We  will  monitor  for 
compliance  with  all  regulatory 
requirements,  including  the  requirement 
that  States  coordinate  with  other 
soiut:es  of  health  benefits  coverage.  This 
may  include  consulting  with  other  State 
agencies  or  programs  in  conducting 
reviews  as  appropriate  based  on  the 
imique  circumstances  in  the  State.  We 
also  encourage  States  to  include  these 
partners  in  the  review  process.  We  agree 
that  the  Child  Support  Enforcement 
agency  is  an  important  partner  in 
coordination  efforts  in  the  SCHIP 
program,  and  issued  guidance  to  this 
effect  in  a  Fact  Sheet  on  SCHIP  and  CSE 
released  in  January  1999.  While  we  will 


not  require  their  participation  in  the 
monitoring  process,  our  Regional 
Offices  have  and  will  continue  to  work 
with  State  SCHIP  agencies  to  help  them 
identify  key  partners,  including  CSE 
agencies.  Further  discussion  of  our 
requirements  for  coordination  with 
other  programs  is  found  in  our 
responses  to  comments  on  §457.80. 

Comment:  One  commenter 
recommended  that  State  legislators  be 
included  in  HCFA  site  visits  that  occur 
as  part  of  the  review  process. 

Response:  Because  the  legislative 
relationship  with  SCHIP  is  different  in 
each  State,  States  may  have  a  widely 
varying  degree  of  State  legislator 
involvement  in  the  ongoing 
implementation  of  their  SQilP 
programs.  State  legislators  have  a  key 
role  in  the  development  and  oversight  of 
SCHIP  programs;  however,  we  do  not 
believe  it  is  appropriate  for  HCFA  to 
require  the  inclusion  of  State  legislators 
in  every  site  visit,  as  that  would  intrude 
into  the  relationship  between  State 
executive  and  legislative  branches.  We 
are,  however,  willing  and  interested  in 
meeting  with  State  legislators  who  have 
an  interest  in  SCHIP  and  appreciate 
their  involvement  and  the  special  role 
they  play  in  making  SCHIP  a  success  in 
their  home  State. 

6.  State  Plan  (§457.50) 

We  proposed  that  the  State  plan  is  a 
comprehensive  written  statement 
submitted  by  die  State  to  HCFA  for 
approval.  The  State  plan  describes  the 
purpose,  nature,  and  scope  of  its  SCHIP 
and  gives  an  assurance  that  the  program 
will  be  administered  in  conformify  with 
the  specific  requirements  of  tide  XXI, 
tide  XIX  (as  appropriate),  and  the 
regulations  in  diis  chapter.  The  State 
plan  contains  all  information  necessary 
for  HCFA  to  determine  whether  the  plan 
can  be  approved  to  serve  as  a  basis  for 
Federal  financial  participation  (FFP)  in 
the  State  program.  We  stated  in  the 
preamble  that  an  approved  State  plan  is 
comprised  of  the  initial  plan 
submission,  responses  to  requests  for 
additional  information,  any  other 
written  correspondence  from  the  State 
and  subsequent  approved  State  plan 
amendments. 

Comment:  Several  commenters 
strongly  recommended  consolidating 
the  State  plan  into  one  up-to-date 
document  rather  than  allowing  the 
"plan"  to  be  a  conglomeration  of  the 
"initial  plan  submission,  responses  to 
request  for  additional  information  and 
subsequent  approved  State  plan 
amendments."  Without  such 
consolidation,  the  commenter  indicated 
that  the  job  of  understanding  the  details 
of  the  program  is  extremely  difficult  for 
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policy  makers,  advocates,  and 
researchers. 

Response:  We  agree  that,  as  some 
States  receive  approval  for  multiple 
State  plan  amendments,  it  will  become 
more  difficult  to  understand  the  details 
of  the  State  programs.  At  this  point,  an 
approved  State  plan  is  comprised  of  the 
initial  plan  submission,  responses  to 
requests  for  additional  information,  any 
other  written  correspondence  from  the 
State  related  to jprovisions  in  the  State 
plan  or  amendment  and  subsequent 
approved  State  plan  amendments. 
However,  in  the  future,  we  will  request 
that  all  States  submit  consolidated  State 
plans.  At  such  time,  we  will  issue 
guidance  on  the  format  and  time  frames 
for  submission  of  a  consolidated  State 
plan. 

Ckjmment:  A  conmienter  asked  that,  in 
order  to  ensure  that  it  will  be  possible 
to  track  States  SCHIP  policy  choices 
over  time,  HCFA  should  commit  to  keep 
a  copy  of  each  States  up-to-date, 
approved  State  plan  in  effect  at  the 
beginning  of  each  fiscal  year  for  future 
reference.  Thus,  the  commenter 
observed,  even  if  a  State  plan  is 
subsequently  amended,  HCFA  will  have 
a  record  of  the  policies  in  place  for  any 
given  State  at  the  beginning  of  each 
fiscal  year.  By  keeping  an  annual 
"snapshot"  of  States'  SCHIP  plans,  the 
comment^'  noted  that  HCFA  will  make 
it  possible  for  Federal,  State,  and  local 
policy  makers,  as  well  as  researchers,  to 
evaluate  the  impact  over  time  of  States' 
SCHIP  implementation  choices. 

Response:  We  will  continue  to  keep  a 
record  of  all  State  plans,  including 
historic  provisions  with  the  effective 
date  of  each  State  plan  amendment,  so 
that  we  will  have  record  of,  and  be  able 
to  make  available  to  others,  the  policies 
that  were  in  effect  at  any  given  time 
throughout  the  operation  of  a  State's 
program. 

Comment:  One  conunenter  stated  that 
the  plan  should  be  "easily  accessible." 
One  conmienter  suggested  that  the 
preamble  language  state  that  the 
approved  State  plan,  including  any 
attachments,,  will  be  made  av^able  to 
the  public  on  the  web. 

Response:  We  will  continue  to  make 
an  effort,  as  resources  f)ermit,  to  make 
the  approved  State  plan  and  any 
approved  State  plan  amendments 
available  to  the  public  on  the  web  site 
or  through  links  to  State  sites.  To 
facilitate  the  posting  of  this  material,  we 
encourage  States  to  submit  proposed 
plan  amendments  and  responses  to 
requests  for  additional  information  in  an 
electronic  format. 


7.  Amendments  (§457.60) 

Section  2106(b)(1)  of  the  Act  permits 
a  State  to  amend  its  approved  State  plan 
in  whole  or  in  part  at  any  time  through 
the  submittal  of  a  plan  amendment.  We 
proposed  in  §  457.60(a)  that  the  State 
plan  must  be  amended  whenever 
necessary  to  reflect  changes  in  Federal 
law,  regiilations,  policy  interpretations 
or  court  decisions;  changes  in  State  law, 
organization,  policy  or  operation  of  the 
program;  or  changes  in  the  source  of  the 
State  share  of  funding.  In  the  preamble 
to  the  proposed  rule,  we  discussed  in 
detail  our  view  that  only  changes  that 
are  substantial  and  noticeable  would 
require  amendments.  Specifically,  we 
stated  that  changes  in  program  elements 
that  would  not  ordinarily  be  required  to 
be  included  in  the  State  plan  at  all 
would  not  require  an  amendment.  We 
proposed  in  §  457.60(b)  that  when  the 
State  plan  amendment  makes  any 
modification  to  the  approved  budget,  a 
State  must  include  an  amended  budget 
that  describes  the  State's  planned 
expendit\ires  for  a  three  year  period. 

Comment:  A  few  conunenters 
suggested  that  HCFA  provide  SCHIP 
programs  with  "preprints"  such  as  those 
provided  in  the  Medicaid  program  to 
inform  the  State  of  changes  in  Federal 
law  and  regulations. 

Response:  We  agree  with  conunenters 
that  providing  preprints  would  assist 
States  in  complying  with  changes  in 
Federal  laws,  regulations  and  policies. 
In  Medicaid,  a  "preprint"  is  similar  to 
the  State  plan  template  we  have 
provided  in  SCHIP,  where  the  State 
agrees  to  administer  the  Medicaid 
program  in  accordance  with  federal  law 
and  policy.  The  Medicaid  State  plan 
preprint  sets  forth  the  scope  of  the 
Medicaid  program,  including  groups 
covered,  services  provided,  and 
reimbiirsement  rates  for  providers.  In 
SCHIP,  we  have  provided  States  with  a 
State  plan  template,  which  also  serves 
as  the  template  for  amendments  to  the 
State  plan,  and  lays  out  in  a  series  of 
questions  and  check  boxes  a  guideline 
for  States  to  follow  in  explaining  the 
components  of  their  program.  We  will 
be  revising  this  template  to  reflect  the 
provisions  of  this  final  regulation. 

Comment:  Many  conunenters  asked 
that  States  be  given  a  reasonable  amount 
of  time  to  implement  new  Federal 
requirements.  One  State  specifically 
recommended  that  each  State's 
contracting  cycle  time  be  used  as  the 
appropriate  implementation  time  frame 
for  new  requirements.  Another 
commenter  urged  the  Department  to 
take  into  consideration  the  many  factors 
outside  of  Governors'  control,  such  as 
contract  cycles  and  legislative  sessions. 


in  determining  when  States  must 
achieve  final  compliance. 

Another  commenter  strongly  urged 
that  HCFA  add  a  new  subsection  to 
§  457.60  that  establishes  a  procediu^  by 
which  States  can  submit  State  plan 
amendments  that  bring  their  State  plans 
into  compliance  with  the  requirements 
of  title  X5CI  as  set  forth  in  the  final 
version  of  the  regulation.  This 
commenter  suggested  that  HCFA  give 
States  no  more  than  six  months  after  the 
issuance  of  the  final  regulations  to 
submit  State  plan  amendments  that 
bring  them  into  compliance. 

Response:  Most  ofthe  rules  set  forth 
in  these  final  regulations  are  not  new;  in 
most  cases,  these  rules  reflect  the  pre- 
regulatory  guidance  issued  since  SCHIP 
was  enacted  into  law.  However,  we  note 
the  conunenters'  concern  that  States 
need  a  reasonable  amount  of  time  to 
implement  new  Federal  rules  that  have 
been  promulgated  in  response  to  the 
comments  received.  We  have 
considered  that  compliance  with  these 
final  rules  may  require  State  legislation 
or  changes  to  contracts.  We  will  require 
that  States  come  into  conformity  with 
new  requirements  within  90  days  of 
publication  of  this  rule,  or  if  contract 
changes  are  necessary,  the  begiiming  of 
the  next  contract  cycle.  By  contract 
cycle,  we  mean  the  earlier  of  the  date  of 
the  end  of  the  original  period  of  the 
existing  contract,  or  the  date  of  any 
modification  or  extension  of  the 
contract  (whether  or  not  contemplated 
within  the  scope  of  the  contract).  If  a 
new  regulatory  provision  requires  a  new 
or  amended  description  of  procedures 
in  the  State  plan,  the  State  must 
implement  the  procedures  within  the 
above  time  frame,  but  the  State  plan 
amendment  does  not  necessarily  need  to 
be  submitted  within  the  90-day  period 
as  provided  in  §  457.65(a)(2).  For 
example,  if  this  final  regidation  were 
published  on  January  1,  2001,  then 
States  would  have  to  comply  with  all 
new  requirements  by  March  31,  2001 
(unless  the  implementation  of  the  new 
regulatory  provision  requires  a  contract 
change.)  If  a  State  needs  to  amend  the 
State  plan  to  include  a  new  or  revised 
description,  then  the  State  still  must 
implement  the  new  requirement  by 
March  31,  2001,  and  must  submit  the 
State  plan  amendment  by  the  end  of  that 
State  fiscal  year,  or,  if  later,  the  end  of 
the  90-day  period. 

Comment:  A  commenter  requested 
that  we  require  State  plan  amendments 
to  describe  the  steps  the  State  has  taken 
to  ensiue  that  any  organizations  with 
which  it  contracts  using  title  XXI  funds 
are  in  full  compliance.  In  some  cases, 
the  commenter  noted,  it  is  possible  that 
a  State  will  be  unable  to  comply  with 
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aspects  of  the  final  rule  until  it 
completes  a  contract  cycle  or  convenes 
a  legislative  session.  In  such  cases,  the 
commenter  recommended  that  a  State 
could  be  given  the  opportunity  to 
negotiate  an  alternative  time  frame  with 
HCFA  for  implementation  of  selected 
aspects  of  the  final  rule. 

Response:  We  do  not  agree  with  the 
suggestion  that  we  require  States  to 
describe  in  their  State  plans  how  they 
have  assured  compliance  of  its 
contractors  with  title  XXI.  The  State  has 
the  responsibility  under  section 
2106(d)(1)  of  the  Act  for  ensuring  that 
the  State,  including  its  contractors, 
fulfills  the  obligations  of  title  XXI.  If  we 
find  through  monitoring  that  services 
are  being  provided  in  a  maimer  that  is 
substanti^ly  noncompliant  with 
applicable  Federal  law,  regulations  and 
the  approved  State  plan,  then  we  may 
take  compliance  actions  in  accordance 
with  subpart  B  of  part  457  (promulgated 
at  65  FR  33616,  May  24,  2000). 

Comment:  One  State  indicated  that 
modifications  to  its  State  plan  to  reflect 
changes  in  Federal  law  would  be 
"counterproductive"  because 
substantial  changes  to  the  ongoing 
program  to  come  into  compliance  with 
new  regulations  could  lead  to  coverage 
delays  for  some  children.  This  same 
State  also  recommended  that  any  new 
regulations  or  policy  interpretations  that 
would  restrict  or  substantially  alter  a 
State's  SCHIP  should  apply  only 
prospectively,  that  States  shoidd  not 
nave  to  amend  their  approved  State 
plans  retroactively,  and  that 
"agreements  that  were  previously 
approved  should  not  be  changed  unless 
HCFA  could  prove  that  a  beneficiary 
would  be  substantially  harmed  in  the 
absence  of  such  a  change."  If  HCFA 
requires  States  to  make  changes 
retroactively,  this  State  recommended 
that  HCFA  should  provide  additional 
funds  to  help  States  finance  the  costs  of 
the  changes  and  that  these  funds  should 
not  be  deducted  from  the  States'  title 
XXI  allotments. 

Response:  We  are  requiring  that  States 
comply  with  this  final  rule  on  a 
prospective  basis.  States  will  not  need 
to  comply  with  new  requirements 
retroactively.  As  previously  set  forth, 
this  regulation  will  take  effect  90  days 
after  the  publication  date,  although,  if 
contract  changes  are  necessary  to 
comply  with  a  particular  requirement 
States  will  not  be  considered  out  of 
compliance  if  they  do  not  comply  with 
that  requirement  imtil  the  beginning  of 
the  next  contract  cycle,  as  described 
above.  Pre-existing  Federal 
requirements  that  have  been 
incorporated  into  this  regulation  are 
already  effective.  States  that  are  not 


complying  with  these  pre-existing 
requirements  could  be  subject  to  an 
enforcement  action. 

Comment:  Several  commenters 
asserted  that  proposed  §  457.60(a)(2) 
requiring  a  State  plan  amendment  to 
reflect  "[c]hanges  in,  State  law, 
organization,  policy  or  operation  of  the 
program"  was  too  expansive  and 
exceedingly  burdensome.  One 
commenter  suggested  that  operational 
changes  that  do  not  affect  eligibility  or 
benefits  not  be  treated  as  changes  that 
require  State  plan  amendments.  Another 
commenter  recommended  that  we 
reqiiire  a  State  plan  amendment  only  for 
a  change  that  eliminates,  restricts,  or 
otherwise  modifies  eligibility,  even  if 
the  change  impacts  only  a  small  number 
of  enroUees. 

Some  commenters  recommended  that 
the  State  plan  amendments  should  be 
required  for  any  changes  in  the 
following  areas:  (1)  Eligibility,  including 
crowd-out  policies;  (2)  benefits, 
including  type,  scope,  and  duration;  (3) 
cost  sharing;  (4)  data  reporting;  (5) 
screen  and  enroll  procedures  under 
§§457.350  and  457.360;  (6)  procedures 
for  rationing  access  to  enrollment;  (7) 
disenrollment  for  failiue  to  pay  cost 
sharing  or  for  cause;  and  (8)  substamtial 
changes  in  outreach  and  enrollment 
policies. 

Response:  We  agree  that  the  proposed 
requirement  set  forth  at  proposed 
§ 457.60(a)(2),  (now  §  457.60(b)),  was 
administratively  biu'densome.  Our 
intention  was  better  reflected  in  the 
preamble  to  the  proposed  rule,  although 
this,  too  (particularly  our  use  of  the 
phrase  "substantial  and  noticeable") 
merited  further  clarification.  We  had 
specifically  requested  comments  on  this 
issue  in  the  preamble  to  the  proposed 
regulation. 

m  light  of  these  comments,  we  have 
revised  §  457.60  to  be  more  precise 
about  when  amendments  must  be 
submitted.  We  have  revised  proposed 
§ 457.60(a)(1),  now  §45 7. 60(a),  to 
generally  require  a  State  to  amend  its 
State  plan  whenever  necessary  to  reflect 
changes  in  Federal  law,  regulations, 
policy  interpretation,  or  court  decisions, 
that  affect  provisions  in  the  approved 
State  plan.  This  element  of  the  final  rule 
assises  that  a  State  keeps  its  State  plan 
up-to-date;  this  is  particularly  important 
to  assure  ongoing  public  involvement  in 
program  implementation.  We  have 
revised  proposed  §  457.60(a)(2),  now 
§  457.60(b),  to  require  a  State  to  amend 
its  State  plan  whenever  necessary  to 
reflect  changes  in  State  law, 
organization,  policy  or  operation  ofthe 
program  that  affect  key  program 
elements.  Thus,  amendments  are 
required  when  there  are  changes  in 


eligibility,  including  but  not  limited  to 
enrollment  caps  and  disenrollment 
policies;  procediues  to  prevent 
substitution  of  private  coverage, 
including  exemptions  or  exceptions  to 
required  periods  of  uninsurance;  the 
type  of  health  benefits  coverage  offered; 
addition  or  deletion  of  benefits  offered 
under  the  plan;  basic  delivery  system 
approach;  cost  shahng;  screen  and 
eiuxtll  procedures,  and  other  Medicaid 
coordination  procediu«s;  and  other 
comparable  required  program  elements. 
We  may  issue  guidance  to  further 
interpret  "other  comparable  required 
program  elements"  as  the  program 
evolves  and  experience  demonstrates 
that  there  are  other  changes  that  should 
require  an  amendment. 

We  do  not  agree  that  required  State 
plan  amendments  should  be  limited 
only  to  those  that  eliminate  or  restrict 
eligibility  or  benefits.  We  also  have  not 
reqiiired  a  State  plan  amendment  for 
changes  in  data  reporting,  as  suggested 
by  the  commenters,  because  for 
approval  of  a  State  plan,  a  State  is  only 
required  to  provide  an  assurance  that  it 
will  provide  data  as  required  by  HCFA 
and  that  data  may  change  over  time. 
Finally,  we  have  not  required  a  State 
plan  amendment  for  substantial  changes 
in  outreach  strategies,  as  suggested  by 
the  commenters,  because  we  believe 
that  a  State  needs  to  have  flexibility  to 
adapt  its  outreach  strategies  as 
frequently  as  it  finds  necessary  to  best 
reach  potentially  eligible  children 
without  having  to  submit  a  State  plan 
amendment  in  order  to  do  so. 

Comment:  Several  commenters 
praised  HCFA  for  noting  in  the 
preamble  its  intent  only  to  require  an 
amendment  for  substantial  and 
noticeable  program  changes  and  hoped 
this  flexibility  would  be  reflected  in  the 
final  rule. 

Several  conunenters  noted  that 
"substantial  and  noticeable"  changes 
can  be  interpreted  in  a  variety  of  ways, 
depending  upon  whom  the  change 
affects.  One  commenter  noted  that  a 
change  that  affects  the  eligibility  of  300 
families  across  the  State,  25  families  in 
one  community,  or  a  particular  group 
such  as  immigrant  fomilies,  will  be 
substantial  and  noticeable  to  the 
affected  families,  but  likely  to  be 
inconsequential  and  unnoticed  by  the 
rest  of  the  State  or  the  community. 
Another  commenter  recommend  that 
the  "substantial  change"  language  be 
added  to  the  regulation  text,  as  opposed 
to  only  being  mentioned  in  the 
preamble,  given  that  courts  and  other 
agencies  cannot  rely  on  language 
contained  only  in  the  preamble. 

Response:  We  appreciate  the 
commenters'  support  for  our  general 
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intent  to  require  amendments  only  for 
significant  and  noticeable  program 
changes.  As  discussed  above,  we  agree 
that  the  discussion  of  this  issue  in  the 
preamble  to  the  proposed  rule  was  not 
clear  and  did  not  provide  sufficient 
guidance  to  States.  Further,  we  agree 
that  the  policy  should  be  included  in 
the  regulation  text  to  ensiue  proper 
implementation.  Therefore,  we  have 
revised  §  457.60(a)  {now  §  457.60(h))  to 
clarify  when  a  State  plan  amendment 
will  be  required,  by  identifying  the 
categories  of  changes  that,  by  their 
natiu'e,  have  a  significant  effect.  State 
plan  amendments  will  be  required  for 
all  program  changes  that  fall  into  these 
categories. 

Comment:  One  commenter  believes 
that  HCFA  should  not  require  either 
State  plan  amendments  or  public  input 
for  sniaU  program  changes. 

Response:  As  noted  in  previous 
responses,  we  have  revised  proposed 
§  457.60(a)(2),  now  §45 7. 60(b),  to 
specify  those  changes  that  require  a 
State  plan  amendment;  the  rules  assure 
the  plan  will  be  revised  to  reflect 
significant  program  changes.  We  require 
States  to  provide  assurances  that  it 
permits  ongoing  public  involvement 
once  the  program  has  been 
implemented,  and  we  require 
certification  of  public  notice  for  State 
plan  amendments  relating  to  eligibility 
and  benefit  restrictions  pursuant  to 
§  2106(a)(3)(B)  of  the  Act  (see 
S  457.65(b)(1).)  We  are  not,  however, 
requiring  that  a  State  routinely  certify 
that  it  has  obtained  pubUc  input  prior 
to  submitting  a  plan  amendment  to 
HCFA.  We  encourage  States  to  obtain 
meaningful  pubhc  input  prior  to 
submission  of  a  State  plan  amendment 
and  believe  that  public  involvement 
prior  to  the  implementation  of  a 
program  change  would  constitute  an 
important  part  of  the  ongoing  public 
involvement.  Further  discussion  of 
requirements  for  pubhc  involvement  are 
foimd  in  response  to  comments  on 
§457.120. 

Coniment:  One  commenter  suggested 
that  proposed  §  457.60(a)(3)  (now 
§  457.60(c))  and  §  457.65(d)(2)  (the 
section  containing  more  detail  on  State 
plan  amendments  regarding  changes  in 
certain  sources  of  funding)  be  combined 
for  organizational  purposes.  Another 
commenter  recommended  that  HCFA 
delete  the  requirement  that  a  State 
submit  a  State  plan  amendment  when 
the  soiut:e  of  the  State  share  of  the 
SCHIP  funding  changes  because  the 
source  of  State  funding  is  "irrelevant." 
Another  commenter  recommended  that 
HCFA  should  consider  another 
mechanism  for  ensuring  that  States  do 
not  use  prohibited  revenue  sources  such 


as  impermissible  provider  taxes  or 
donations.  One  conunenter  noted  that 
this  requirement  v<rill  deter  States  from 
modifying  their  plans  in  order  to  better 
provide  health  services  to  children  in 
need. 

One  commenter  asserted  that  a 
certification  by  the  State  should  be 
sufficient  to  assure  that  the  State  is  not 
using  impermissible  taxes.  Another 
commenter  suggested  that  federal 
concerns  would  be  better  addressed  by 
an  effort  to  educate  States  as  to  the 
statutory  limitations  on  such  taxes. 

Response:  We  agree  that  combining 
proposed  § 457.60(a)(3)  and 
§  457.65(d)(2)  makes  organizational 
sense  because  both  relate  to  changes  in 
the  source  of  a  State  share  of  funding. 
Therefore,  we  have  deleted  proposed 
§  457.65(d)(2)  and  revised  proposed 
§  457.60(a)(3),  now  §45 7. 60(c),  to 
include  the  substance  of  §  457.65(d)(2). 
Section  §  457.60(c)  now  requires  a  State 
to  amend  its  State  plan  whenever 
necessary  to  reflect  changes  in  the 
source  of  the  State  share  of  funding, 
except  for  changes  in  the  type  of  non- 
health  care  related  revenues  used  to 
generate  general  revenue. 

However,  we  disagree  with  the 
commenter's  recommendation  to  delete 
proposed  §  457.60(a)(3),  now 
§  457.60(c).  The  source  of  State  funding 
is  relevant  because  Section  2107(d)  of 
the  Act  requires  a  State  plan  to  include 
a  description  of  the  budget  for  the  plan 
and  include  details  on  the  sources  of  the 
non-Federal  share  of  plan  expenditures, 
as  necessary.  In  addition,  section 
2107(e)(1)(C)  of  the  Act  provides  that 
section  1903(w)  of  the  Act  (relating  to 
limitations  on  provider  taxes  and 
donations)  appUes  to  States  in  the  same 
manner  under  title  XXI  as  it  applies 
imder  title  XIX.  Because  section 
1903(w)  of  the  Act  prohibits  States  from 
collecting  impermissible  provider  taxes 
and  donations,  and  because  the  title  XXI 
statute  requires  States  to  identify,  in 
detail,  sources  of  the  States'  share  of 
expenditiires,  it  is  appropriate  to 
evaluate  the  permissibility  of  the  non- 
Federal  funding  sources  involving 
health  care-related  taxes  and/or 
donations  prior  to  approval  of  a  State 
plan  and  whenever  the  State  changes  its 
source  of  State  funds.  The  method  of 
evaluating  the  permissibility  of  State 
funding  sources  involving  health  care- 
related  taxes  and/or  donations,  as  set 
forth  at  proposed  §  457.60(a)(3),  now 
§  457.60(c),  is  the  most  efficient 
mechanism  to  ensiue  protection  to 
beneficiaries.  Federal  taxpayers,  and 
States.  However,  it  should  be  noted  that 
if  a  State  makes  a  programmatic  change 
as  a  result  of  a  change  in  the  amount  of 
the  source  of  the  State  share,  then  it  is 


required  to  submit  a  State  plan 
amendment  in  accordance  vfith 
§  457.60(b). 

We  believe  it  is  our  obligation  to 
ensure  the  implementation  of  the 
congressional  intent  that  States  not  use 
impermissible  sources  of  funding  for 
child  health  programs,  as  impermissible 
State  funding  would  place  a  State's 
entire  program  at  risk.  Furthermore,  it 
appears  that  Congress  sought  to  avoid 
the  process  used  in  Medicaid  of 
assessing  penalties  that  may  accimiulate 
over  a  long  period  of  time  and  the 
disruption  in  program  operation  that 
such  penalties  can  create.  By  requiring 
a  State  to  submit  a  State  plan 
amendment  for  review,  we  have  an 
opportxinity  to  prevent  the  States'  use  of 
impermissible  funding  and  any 
consequential  disruption  of  the 
program.  In  the  long  run,  the  process 
better  protects  States'  and  the  federal 
government's  interest  in  assuring 
continuity  and  ongoing  coverage  of 
children. 

Comment:  A  few  commenters 
expressed  their  concern  that  the 
requirement  at  proposed  §  457.60(b)  for 
amended  three-year  budgets  when 
States  modify  approved  budgets  creates 
a  significant  burden  for  both  the  States 
and  HCFA.  A  State  expressed  the 
opinion  that  this  requirement  is 
particularly  burdensome  if  applied  to 
insignificant  modifications  to  the 
approved  budget. 

Two  commenters  suggested  that  a 
three-year  budget  is  difficult  because 
"State  budget  processes  and  legislatiu«s 
do  not  always  coincide  with  program 
decisions."  Another  commenter 
similarly  noted  that  a  three-year  budget 
is  longer  than  a  State  agency  can 
reasonably  determine  at  the  time 
program  decisions  are  made  because  the 
State  portion  of  the  budget  is 
determined  annually  by  the  State 
legislating.  An  additional  commenter 
stated  that  the  requirement  at  proposed 
§  457.60(b)  works  against  the  budgetary 
processes  cturently  in  place  at  the  State 
level,  and  that  budgets  are  developed  for 
two  years  into  the  future  at  most. 

Several  commenters  argued  that  three 
year  budget  estimates  will  not  be 
accurate,  citing  reasons  such  as  the 
uncertainty  caused  by  tremendous 
enrollment  growth,  changing 
populations,  variations  in  State 
revenues,  and  unstable  medical 
expenditures.  Two  States  commented 
that  three  year  budget  estimates  would 
not  provide  the  level  of  information 
necessary  to  assure  financial  ability  to 
support  the  program  change,  and  would 
be  of  limited  use  because  they  would 
not  reflect  either  actual  expenditures  or 
actual  enrollment.  These  States  thus 
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asserted  that  the  stated  rationale  in  the 
preamble,  that  such  a  projection  would 
be  useful  to  show  if  States  plan  to  spend 
their  money  in  the  succeeding  two 
years,  will  not  apply. 

One  State  asserted  that  there  is  no 
reason  to  look  to  Medicaid  waiver 
processes  for  a  model  for  SCHIP  budget 
requirements,  since  the  waiver  process 
requires  a  demonstration  of  budget 
neutrality  that  is  not  necessary  in 
SCHIP.  This  State  argued  that  the  model 
should  be  the  title  XIX  State  plan 
amendment  process. 

Some  States  suggested  alternatives  for 
the  proposed  requirement  for  three-year 
budgets  with  State  plan  amendments, 
such  as  an  assurance  of  available 
funding;  a  three  year  budget  with  the 
annual  report  but  not  each  State  plan 
amendment;  or  a  one-year  budget  rather 
than  a  three-year  budget.  Several 
conunenters  suggested  that  an  amended 
three  year  budget  should  be  required 
only  when  a  State  plan  amendment 
would  make  a  significant  modification 
to  the  previously  approved  budget,  such 
as  a  major  change  in  the  benefit 
package,  eligibility  riiles,  or  cost- 
sharing. 

Response:  We  agree  with  the 
commenters'  concerns  that  the 
requirement  for  a  three-year  budget  with 
a  State  plan  amendment  at  proposed 
457.60(b)  creates  an  imnecessary  biuden 
for  the  States.  Section  2107(d)  requires 
that  the  State's  description  of  the  budget 
for  its  State  plan  be  updated 
periodically  as  necessary.  Because  we 
otherwise  require  that  the  budget  be 
updated  periodically  through  the  annual 
reports  and  through  quarterly  financial 
reporting,  we  have  revised  the 
requirement  at  proposed  §  457.60(b), 
now  §  457.60(d),  to  require  that  only  a 
one-year  budget  be  submitted  with  a 
plan  amendment  that  has  a  significant 
impact  on  the  approved  budget.  An 
amendment  would  have  impact  on  the 
approved  budget  if  it  changes  program 
elements  related  to  eUgibility,  as 
required  by  §  457.60(b)(1)  or  cost 
sharing,  as  required  by  §  457.60(b)(6). 
We  have  also  revised  §  457.750  to  reflect 
this  change. 

Section  457.140,  will  continue  to 
require  that  the  State  submit  a  three- 
year  budget  with  their  annual  report 
that  describes  the  State's  planned 
expenditures.  Because  States  have  up  to 
three  years  to  spend  each  annual 
allotment,  a  three-year  budget  is  useful 
to  show  if  States  project  that  they  will 
use  their  imused  allotments  in  the 
succeeding  two  fiscal  years.  We  realize 
that  a  State  must  base  the  required 
information  on  projections  and  that  the 
budget  projections  submitted  to  HCFA 
are  not  approved  by  a  State's  legislating. 


We  also  recognize  that  projections  of 
expenditures  for  a  three-year  period 
may  vary  from  actual  expenditures  for  a 
variety  of  reasons.  Because  SCHIP  is  a 
new  program.  States  did  not  have 
experience  at  the  beginning  of  the 
implementation  of  their  programs  to 
accurately  predict  enrollment  of 
children  or  costs  associated  with 
providing  services.  However,  we  expect 
that  as  States  gain  experience  in 
operation  of  their  programs  and  as  the 
State  program  rules  stabilize  over  time, 
the  thjree-year  projections  will  become 
more  acciuate.  A  three-year  budget 
helps  the  State  plan  program 
expenditures  and  helps  HCFA  to 
analyze  spending  and  develop  a 
responsive  reallocation  formula  within 
theparameters  of  the  statute. 

Tne  preamble  for  §  457.140  included 
a  discussion  of  the  budget  projections 
required  in  other  programs.  We  would 
like  to  clarify  that  this  discussion  was 
not  intended  to  serve  as  a  rationale  for 
the  requirement  for  a  three-year 
projection  of  expenditures  in  the  SCHIP 
program.  This  discussion  was  intended 
to  demonstrate  that  we  took  the 
budgetary  requirements  of  other 
programs  into  consideration  as  we 
determined  our  budget  requirements  for 
SCHIP. 

8.  Duration  of  State  Plans  and  Plan 
Amendments  (§457.65) 

In  §  457.65,  we  proposed  that  the 
State  may  choose  any  effective  date  for 
its  State  plan  or  plan  amendment  that  is 
not  earlier  than  October  1, 1997. 

We  noted  in  the  preamble  that  a  State 
may  implement  a  State  plan  prior  to 
approval  of  the  plan  but  that  any  State 
that  implements  an  unapproved  State 
plan  risks  the  possibility  that  the  plan 
will  not  be  approved  as  implemented.  If 
a  State  implements  a  State  plan  prior  to 
approval  and  it  is  approved,  we  also 
indicated  in  the  preamble  our 
interpretation  that  the  State  can  receive 
Federal  matching  funds  on  a  retroactive 
basis  for  expenses  incurred  (other  than 
expenses  inciured  earlier  than  October 
1,  1997)  for  the  programs  if  the  State 
operated  in  compUance  with  the 
approved  State  plan  and  all  applicable 
statutory  and  regulatory  requirements. 
In  the  event  that  the  State  plan  is  not 
approved,  the  Federal  government 
would  not  match  the  State's  prior 
expenditures  for  implementation  of  the 
State  plan. 

In  the  preamble  to  the  proposed  rule, 
we  noted  the  risks  involved  in 
implementing  a  change  in  the  State 
program  without  receiving  prior 
approval  of  that  change  through  a  State 
plan  amendment.  If  a  State  makes  a 
change  and  the  State  plan  amendment 


reflecting  the  change  is  later 
disapproved,  the  State  may  either  risk 
its  Federal  matching  or  face  a 
compliance  action.  The  State  cannot 
receive  Federal  matching  for 
expenditxues  on  a  program  change  that 
is  disapproved  through  the  State  plan 
amendinent  process  if  these 
expenditures  can  be  segregated  from 
expenditures  on  the  approved  State 
plan.  The  State  would  be  subject  to  the 
compliance  remedies  described  in 
section  2106(d)  of  the  Act,  as 
implemented  in  the  final  financial 
regulation  (65  FR  33616).  May  24,  2000. 
if  the  expenditures  on  such  a  program 
cannot  be  segregated  from  expenditures 
on  the  approved  State  plan.  A 
compliance  action  is  appropriate 
because  the  continued  operation  of  the 
unapproved  program  change  constitutes 
a  failure  to  conduct  the  State  program  in 
accordance  with  the  approved  State 
plan. 

Section  2106(b)(3)(C)  of  the  Act 
provides  that  any  State  plan  amendment 
that  does  not  eliminate  or  restrict 
eligibility  or  benefits  can  remain  in 
effect  only  until  the  end  of  the  State 
fiscal  year  in  which  it  becomes  effective 
(or.  if  later,  the  end  of  the  90-day  period 
in  which  it  becomes  effective)  unless 
the  State  plan  amendment  is  submitted 
to  HCFA  before  the  end  of  the  period. 
We  proposed  to  implement  this 
provision  at  §  457.65(a)(2).  Thus,  if  a 
State  program  change  is  implemented 
and  the  corresponding  amendments  are 
not  submitted  vtithin  the  required  time 
frame,  the  State  risks  being  found  out  of 
compliance  with  its  State  plan  and 
therefore,  risks  loss  of  Federal  financial 
participation  in  expenditures  beyond 
the  scope  of  the  approved  State  plan  or 
other  financial  sanctions,  as  discussed 
in  the  final  financial  regulation  (65  FR 
33616).  May  24.  2000. 

Section  2106(d)(2)  of  the  Act  requires 
that  the  Secretary  provide  a  State  with 
a  reasonable  opportunity  for  correction 
before  taking  financial  sanctions  against 
the  State  on  the  basis  of  an  enforcement 
action.  Thus,  we  proposed  to  clarify 
certain  provisions  set  forth  in  HCFA 
2114-F  (65  FR  33616,  May  24,  2000). 
Specifically,  paragraph  (d)(2)  of 
§457.204,  "Withholding  of  payment  for 
failure  to  comply  with  Federal 
requirements,"  discussed  the 
opportunity  for  correction  prior  to  a 
financial  sanction  for  failure  to  comply 
Mrith  a  Federal  requirement.  As 
proposed,  §  457.204(d)(2)  provided  that 
if  enforcement  actions  are  proposed,  the 
State  must  submit  evidence  of  corrective 
action  related  to  the  findings  of 
noncompliance  to  the  Administrator 
within  30  days  from  the  date  of  the 
preliminary  notification.  In  the  SCHIP 
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programmatic  regulation,  we  proposed 
to  revise  §457. 204(d)(2)  to  address  in 
more  detail  the  possible  scope  of 
corrective  action  that  could  be  required. 
We  proposed  that  corrective  action  is 
action  to  ensure  that  the  plan  is  and  will 
be  administered  consistent  with 
applicable  law  and  regulations,  to 
ameliorate  past  deBciencies  in  plan 
administration,  and  to  ensure  equitable 
treatment  of  beneficiaries. 

In  accordance  with  section 
2106(b){3)(B){ii)  of  the  Act.  at 
§  457.65(b),  we  proposed  that  an 
amendment  that  eliminates  or  restricts 
eligibility  or  benefits  under  the  plan 
may  not  be  effective  for  longer  than  a 
60-day  period  unless  the  amendment  is 
submitted  to  HCFA  before  the  end  of 
that  60-day  period.  We  further 
proposed,  in  accordance  with  section 
2106(b)(3)(B)(i).  that  amendments  that 
eliminate  or  restrict  eligibility  or 
benefits  under  the  plan  may  not  take 
effect  unless  the  State  certifies  that  it 
has  provided  prior  public  notice  of  the 
proposed  change  in  a  form  and  manner 
provided  imder  applicable  State  law. 
The  notice  must  be  published  prior  to 
the  requested  effective  date  of  change. 

At  §  457.65(c)  we  proposed  that  a 
State  plan  or  plan  amendment  that 
implements  cost-sharing  charges, 
increases  the  existing  cost-sharing 
charges  or  increases  the  ciunulative 
cost-sharing  maximum  permitted  under 
proposed  §  457.560  is  considered  an 
amendment  that  restrict  benefits  and 
must  meet  the  requirements  of 
§  457.65(b). 

At  §  457.65(d),  we  proposed  that  a 
State  plan  amendment  that  requests 
approval  of  changes  in  the  source  of  the 
State  share  of  funding  must  be 
submitted  prior  to  such  change  taking 
effect.  With  regard  to  source  of  funding, 
we  stated  that  if  a  State  has  indicated 
that  general  revenues  are  the  soiuce  of 
funding,  then  we  would  require  a  plan 
amendment  for  changes  in  the  State's 
tax  structure  that  reflect  or  include  a 
change  to  general  revenues  based  on 
health  care  related  revenues  used  to 
finance  the  State's  share  of  title  XXI 
expenditures.  We  would  not  require  a 
plan  amendment  to  reflect  changes  in 
the  type  of  non-health  care  related 
revenues  used  to  generate  general 
revenue. 

In  accordance  with  section  2106(e)  of 
the  Act,  at  §  457.65(e),  we  proposed  that 
an  approved  State  plan  continues  in 
effect  unless  the  State  modifies  its  plan 
by  obtaining  approval  of  an  amendment 
to  the  State  plan  or  until  the  Secretary 
finds  substantial  non-compliance  of  the 
plan  with  the  requirements  of  the 
statute  and  regulations.  An  example  of 
substantial  non-compliance  would  be 


the  imposition  of  cost-sharing  charges 
that  exceed  Federal  limits. 

Comment:  A  few  commenters 
expressed  concern  about  the  time 
frajoies  for  submission  of  State  plan 
amendments.  A  commenter  suggested 
that  HCFA  follow  guidelines  similar  to 
Medicaid  guidelines  that  allow  a  State 
to  submit  a  plan  amendment  that  is 
statutorily  allowable  in  the  quarter  after 
the  State's  implementation  of  the 
change.  Another  commenter  proposed 
that  the  time  frames  for  submitting  an 
amendment  be  the  same  regardless  of 
whether  the  State  plan  amendment 
limits  or  restricts  eligibility  or  benefits. 
In  the  view  of  this  commenter,  States 
are  likely  to  make  errors  if  the  time 
fiames  are  different. 

Response:  Section  2106(b)(3)  of  the 
Act  provides  specific  time  frames  for 
submission  of  State  plan  amendments. 
A  State  plan  amendment  that  does  not 
eliminate  or  restrict  eligibility  or 
benefits  can  remain  in  effect  until  the 
end  of  the  State  fiscal  year  in  which  it 
becomes  effective  (or,  if  later,  the  end  of 
the  90-day  period  in  which  it  becomes 
effective)  unless  the  State  plan 
amendment  is  submitted  to  HCFA 
before  the  end  of  that  State  fiscal  year 
or  the  90-day  period.  This  time  fi^me  is 
more  liberal  than  the  time  fiame  under 
the  Medicaid  guidelines,  which  only 
permit  a  title  XIX  amendment  to  be 
effective  from  the  first  day  of  the  quarter 
in  which  the  amendment  is  submitted. 
Furthermore,  under  the  statute,  an 
amendment  that  eliminates  or  restricts 
eligibility  or  benefits  under  the  plan 
may  not  be  effective  for  longer  than  a 
60-day  period  unless  the  amendment  is 
submitted  to  HCFA  before  the  end  of 
that  60-day  period.  While  we  note  the 
potential  for  confusion  caused  by  two 
different  time  fi^unes,  section  2106(b)(3) 
of  the  Act  explicitly  provides  for 
different  time  frames  for  different  types 
of  amendments  and  does  not  provide 
authority  for  a  different  process.  States 
are  encouraged  to  discuss  planned 
amendments  with  HCFA  to  assine  they 
are  submitted  in  a  timely  manner. 

Comment:  One  commenter 
appreciated  HCFA's  support  for  State 
flexibility  in  how  to  provide  public 
notice  of  State  plan  amendments.  Other 
commenters  applauded  HCFA's 
decision  to  treat  State  plan  amendments 
that  increase  cost  sharing  as 
amendments  that  restrict  "eligibility  or 
benefits." 

Response:  We  note  the  commenters' 
support. 

Comment:  One  commenter  requested 
that  HCFA  clarify  whether  it  intends  to 
require  public  notice  when  a  family  will 
experience  an  increase  in  its  premium 
share  because  the  subsidy  rate  is  being 


applied  to  a  premium  that  resulted  from 
an  insiuance  carrier  rate  increase.  In 
this  commenter's  view,  public  notice  is 
imnecessary  in  this  situation  because 
the  State  is  not  initiating  the  private 
sector  rate  increases.  The  State  could 
continue  to  assure  that  the  family's  total 
cost  sharing  remains  within  Federal 
limits. 

Response:  A  change  in  cost  sharing 
that  increases  the  amount  of  premium 
share  owed  by  the  enrollee,  must  be 
reflected  in  a  State  plan  amendment  that 
meets  the  requirements  set  forth  in 
§  457.65(c).  However,  an  increase  in 
premium  share  that  does  not  affect  the 
enrollee 's  cost-sharing  charges  or  that 
does  not  bring  the  cost  sharing  charges 
above  the  level  reflected  in  the  State 
plan  would  not  be  subject  to  the  public 
notice  requirements  of  §  457.65(b).  We 
recognize  that  § 457.65(b)  could  be 
diffictilt  to  administer  in  States  that 
provide  premium  assistance  for 
coverage  provided  through  group  health 
plans,  depending  how  a  State  chooses  to 
design  its  premium  assistance  program. 
However,  such  an  increase  may  impact 
the  enrollee's  access  to  services  and 
participation  in  SCHIP  and,  consistent 
with  the  statutory  requirements  for 
amendments  eliminating  or  restricting 
benefits  at  2106(b)(3)(B),  the  public 
must  be  given  notice  prior  to  the 
increase.  The  statute  does  not  provide 
an  exception  for  coverage  provided 
through  group  health  plans. 

However,  a  State  has  flexibility  to 
design  a  system  that  will  meet  the  prior 
public  notice  requirement.  For  example, 
a  State  may  choose  to  require  that  the 
family  be  charged  a  fixed  dollar  amount, 
rather  than  a  percentage  of  total 
premium,  to  hold  constant  the  amount 
of  premium  share  that  the  family  is 
charged.  Alternatively,  a  State  may 
generally  keep  its  charges  for  premium 
assistance  programs  below  the  level  of 
cost  sharing  approved  imder  the  State 
plan  to  allow  room  for  some  cost- 
sharing  increases  that  would  not  bring 
the  charges  above  the  level  reflected  in 
the  plan.  A  State  also  may  choose  to 
establish  a  mechanism  to  be  notified  of 
increases  prior  to  those  increases  taking 
effect  so  that  it  may  provide  prior  public 
notice  as  required  by  §  457.65(b). 

Comment:  A  commenter  asked  that 
HCFA  clarify  that  "cost  sharing"  in  this 
context  is  defined  in  the  same  way  as  it 
is  in  §457.560  for  purposes  of  imposing 
cumulative  maximiuns. 

Response:  So  that  the  term  "cost 
sharing"  has  the  same  meaning 
throughout  the  final  rule,  we  have 
added  a  provision  in  §457.10  to  define 
it  to  include  premium  charges, 
enrollment  fees,  deductibles, 
coinsurance,  copajmients,  or  other 
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similar  fees  that  the  enrollee  has  the 
responsibility  for  paying.  However,  we 
note  that  for  purposes  of  the  actuarial 
analysis  required  at  §  457.431(b)(7),  cost 
sharing  includes  only  copayments. 
coinsiuance  and  deductibles  as 
described  in  the  Notice  of  Proposed 
Rulemaking. 

Comment:  One  commenter  asked 
HCFA  to  clarify  that  amendments  that 
lengthen  or  institute  eligibility  waiting 
periods  of  uninsurance  or  narrow 
exceptions  to  such  waiting  periods 
constitute  amendments  that  affect 
"eligibility  or  benefits." 

Response:  To  clarify  that  instituting  or 
changing  eligibility  waiting  periods 
without  health  insurance,  narrowing 
exceptions  to  such  periods,  or  changing 
open  enrollment  periods  in  a  way  that 
would  further  restrict  enrollment  in  the 
program  are  considered  to  be  State  plan 
amendments  that  restrict  eligibility,  we 
have  added  a  new  paragraph  (d)  to 
§457.65.  This  new  provision  specifies 
that  a  State  plan  amendment  that 
implements  eligibility  waiting  periods 
without  health  insurance;  increases  the 
length  of  existing  eligibilify  waiting 
periods  without  health  insurance;  or 
institutes  or  expands  the  use  of  waiting 
lists,  enrollment  caps  or  closed 
enrollment  periods  is  considered  an 
amendment  that  restricts  eligibility  and 
must  meet  the  public  notice 
requirements  set  forth  in  this  section. 
Eligibility  waiting  periods  without 
health  insurance  and  limited  open 
enrollment  periods  are  restrictions  in 
eligibility  because  these  enrollment 
procedures  directly  limit  an  enrollee's 
access  to  the  program.  We  further 
clarified  in  §  457.305  that  in  the  State 
plan,  the  State  must  include  a 
description  of  the  State's  policies 
governing  enrollment  and 
disenrollment,  including  enrollment 
caps,  process(es)  for  instituting  waiting 
lists,  deciding  which  children  will  be 
given  priorify  for  enrollment,  and 
informing  individuals  of  their  status  on 
a  waiting  list,  if  applicable  to  that  State. 

Comment:  Many  conunenters 
expressed  concern  about  whether  the 
provision  at  §  457.65(b)(1)  requiring 
States  only  to  certify  that  they  have 
provided  public  notice  of  such  plan 
amendments  "in  a  form  and  manner 
provided  imder  applicable  State  law" 
provides  meaningful  public  input  into 
proposed  State  plan  amendments.  These 
commenters  questioned  whether 
"notice"  provides  the  opportunity  to 
comment  on  and  discuss  a  proposal, 
and  point  out  that  the  form  of  notice 
could  prove  largely  meaningless, 
depending  on  a  State's  particulffl'  laws. 
Several  conunenters  recommend  that 
the  final  rule  require  States  to  certify 


that  they  have  provided  prior  public 
notice  and  a  meaningful  opportunity  for 
the  public  to  submit  comments  on  any 
proposed  State  plan  amendments  that 
affect  eligibility  or  benefits.  States  have 
found  such  input  to  be  helpful  to 
identify  ways  in  which  the  program  can 
be  improved  and  maintain  strong 
support  for  the  program.  An  additional 
commenter  believed  that  State  plan 
amendments  to  make  changes  in 
benefits  require  public  notice  and 
comment. 

Response:  We  encourage  States  to 
obtain  meaningful  public  input  prior  to 
submission  of  a  State  plan  amendment 
that  eliminates  or  restricts  eligibility  or 
benefits.  Fiulhermore,  we  require,  in 
§457.120,  that  States  involve  the  public 
once  the  program  has  been 
implemented.  However,  section 
2106(b)(3)(B)  of  the  Act  specifically 
permits  a  State  to  certify  that  it  has 
provided  public  notice  of  the  change  in 
a  form  and  manner  provided  under 
applicable  State  law,  and  we  believe  the 
requirements  under  §457.65  are 
consistent  with  the  flexibility  provided 
by  this  statutory  provision. 

Comment:  One  commenter  requested 
that  we  clarify  §  457.65(b)(1)  to  confirm 
that  States  must  certify  that  they  have 
complied  with  applicable  State 
administrative  procedure  law  or  similar 
requirements  mandating  public  notice 
and  comment  with  respect  to  the 
promulgation  of  rules  or  regulations  of 
general  applicability.  This  commenter 
also  requested  modification  of  the 
provision  to  clarify  that  the  State  must 
certify  that  it  has  complied  with  all 
applicable  State  legal  requirements  for 
notice  and  a  meaningful  opportunity  for 
public  conunent.  Although  State 
processes  vary,  this  commenter 
indicated  that  there  is  generally  a 
requirement  that  notice  be  issued  for  a 
specified  period  of  time,  followed  by  a 
period  for  public  comment.  This  same 
commenter  believes  that  §  457.65(b)(2), 
which  requires  that  public  notice  be 
published  before  the  effective  date  of 
the  change,  shoidd  be  eliminated 
because  it  could  be  interpreted  to  allow 
State  plan  amendments  that  restrict  or 
eliminate  eligibility  or  benefits  to 
become  effective  as  long  as  the  public 
notice  was  published  before  the 
requested  date  of  the  change,  regardless 
of  whether  or  not  the  State  had  provided 
meaningful  opportunity  for  public 
comment  or  whether  the  applicable  time 
frames  had  been  met. 

Response:  As  noted  in  the  previous 
response,  §  457.65(b)(1)  implements 
section  2106(b)(3)(B)  of  the  Act,  which 
specifically  permits  a  State  to  certify 
that  it  has  provided  prior  public  notice 
of  the  change  in  a  form  and  manner 


provided  under  applicable  State  law. 
While  we  encourage  States  to  consider 
public  input,  title  XXI  addresses  only 
public  notice  as  a  condition  for  the 
effective  date  of  certain  State  plan 
amendments.  Our  regulation  is  not 
intended  to  restrict  notice  ?md  comment 
opportvmities  available  under  State  law. 
We  note  that  States  must  also  comply 
with  the  requirements  of  §457.120 
regarding  public  involvement. 

Comment:  One  commenter  suggested 
that  proposed  and  submitted  State  plan 
amendments  be  posted  on  the  HCFA 
and  State  web  sites.  The  commenter 
noted  appreciation  for  the  effort  that 
HCFA  has  made  to  date  to  post 
information  about  the  filing  of  State 
plan  amendments  on  its  web  site  and 
encourages  the  agency  to  modify  the 
preamble  to  clarify  that  State  plan 
amendments  (along  with  State  plans) 
will  continue  to  be  made  available  to 
the  public  through  the  HCFA  web  site. 
According  to  this  commenter,  the 
preamble  should  indicate  that  HCFA 
will  post  the  actual  plan  amendments 
that  are  pending  whenever  possible  and 
that,  should  this  not  be  possible,  the 
agency  will  list  the  name  and  phone 
number  of  a  State  official  who  can 
provide  a  copy  of  the  pending  State  plan 
amendment. 

Response:  We  will  continue  to  make 
an  effort,  as  resources  permit,  to  make 
the  approved  State  plan  and  any 
approved  State  plan  amendments 
available  to  the  public  on  the  web  site. 
However,  we  do  not  post  pending  State 
plan  amendments  on  the  web  site 
because  amendments  are  often  altered 
diuing  the  approval  process,  and  this 
may  cause  confusion  to  the  public, 
although  we  will  consider  identifying 
on  the  HCFA  web  site  whether  a  State 
has  a  pending  plan  amendment  under 
review.  The  position  tide  of  the  State 
official  responsible  for  program 
administration  may  be  found  in  the 
approved  State  plan.  Also  posted  on  the 
HCFA  web  site  is  a  list  of  HCFA 
contacts  for  each  State's  SCHIP  program. 

Comment:  Over  a  dozen  commenters 
opposed  the  proposed  provision  at 
§  457.65(d)  to  require  prior  approval  of 
a  plan  amendment  regarding  a  States' 
share  of  program  funds  and  requested 
that  this  requirement  be  withdrawn. 
According  to  these  commenters,  section 
2106  of  the  Act  contemplates  a  process 
under  which  States  can  specify  the 
effective  date  of  their  plans  or 
amendments  and,  if  a  plan  is  approved, 
a  State  can  receive  matching  funds  on 
a  retroactive  basis.  In  these  commenters' 
view,  the  statute  sets  forth 
straightforward  limits  on  a  State's 
flexibility  to  specify  effective  dates,  but 
those  limits  do  not  contemplate  prior 
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approval  of  an  amendment.  The 
commenters  asserted  that  the  statutory 
scheme  provides  adequate  remedies  for 
the  Secretary  if  the  plan  or  plan 
amendment  is  subsequently 
disapproved. 

Response:  We  believe  the 
commenters'  concerns  may  be  based  in 
a  misunderstanding  of  the  process.  The 
requirement  at  proposed  §  457.65(d) 
does  not  prevent  States  from 
implementing  a  new  source  of  funding 
prior  to  receiving  State  plan  or  plan 
amendment  approval.  It  requires  that  an 
amendment  be  submitted  before  the 
change  can  be  implemented,  but  the 
amendment  does  not  need  to  be 
approved  in  order  for  a  State  to  receive 
matching  funds  for  expenditures 
relating  to  the  change.  A  State  can 
submit  its  amendment  on  January  1, 
begin  using  the  new  source  of  funding 
on  February  1 ,  and  receive  matching 
funds  retroactive  to  February  1  of  the 
amendment  is  approved  on  or  after  that 
date. 

The  requirement  at  §  457.65(e) 
ensiues  that  the  time  period  during 
which  a  State  may  operate  a  program 
using  impermissible  funds  is  limited  to 
the  time  diuing  which  the  amendment 
is  under  review.  HCFA  can  only 
approve  a  State  plan  amendment  to  the 
extent  that  the  soiuce  of  funding  is 
considered  permissible.  Thus,  while  a 
State  may  implement  a  new  source  of 
funds  prior  to  receiving  State  plan 
approval,  the  Federal  matching  funds 
are  at  risk  until  a  determination  of 
permissibility  has  been  made.  To  the 
extent  that  source  is  determined  to  be 
impermissible,  the  State  plan 
amendment  would  be  disapproved  and 
the  State  would  realize  the  penalty 
against  its  SCHIP  expenditines  in 
accordance  with  the  statutory  penalty 
provisions.  We  expect  that  the  required 
process  will  protect  States  from 
proceeding  too  far  using  impermissible 
State  funds,  and  from  thereby  placing 
these  programs  and  enrollee  coverage  at 
risk.  Furthermore,  a  State  is  not  required 
to  submit  a  State  plan  amendment  for 
changes  in  the  source  of  general 
revenues  used  to  fund  SCHIP,  as  long  as 
those  changes  are  not  affected  by  hedth 
care-related  taxes  or  donations.  For 
further  rationale  on  our  policy  requiring 
amendments  on  changes  in  the  source  of 
State  funding,  please  see  earlier 
comments  on  §457.60. 

Comment:  Several  commenters 
asserted  that  the  proposed  §  457.65(d) 
intruded  on  State  budgeting  and 
financial  pren^atives,  was  contrary  to 
practices  in  other  federal-state  matching 
programs,  and  could  not  have  been 
intended  by  Congress.  One  commenter 
did  not  understand  why  the  Federal 


government  wants  prior  approval  of 
increases  in  State  commitments  under 
title  XXI  when  Congress  has  provided 
States  with  firm  allotments  for  at  least 
five  years.  Several  commenters  noted 
that  it  may  not  be  possible  for  the  State 
to  submit  a  State  plan  amendment  to 
HCFA  before  the  effective  date  of  any 
change  in  the  soiuce  of  the  State  share 
of  funding  becomes  effective  because  of 
the  legislative  budgeting  cycle,  which 
sometimes  includes  supplemental 
funding  for  incurred  expenditiues  or 
legislation  with  a  refroactive  effective 
date  to  take  advantage  of  previously 
unavailable  funds. 

Response:  It  is  important  to  note  that 
§  457.65(d)  does  not  require  prior 
approval  of  new  State  funding  sources. 
We  recognize  that  §  457.65(d)  may 
reduce  State  flexibility,  we  must  also 
consider  the  statutory  penalties  for  the 
use  of  impermissible  provider  taxes  and 
donations  as  specified  in  section  2107(e) 
and  the  public  interest  in  assuring  that 
States  do  not  find  themselves  in  a 
situation  where  they  have  been 
operating  with  impermissible  funding 
soinces  for  an  extended  period  of  time. 
Congress  specifically  imposed  penalties 
for  the  use  of  impermissible  funds  and 
the  process  established  by  these  rules 
protect  States  and  SCHIP  programs  from 
the  risk  of  a  significant  penalty  that 
could  make  it  difficult  for  the  State  to 
continue  to  operate  its  program  for 
children.  In  light  of  the  effective 
statutory  prohibition  on  the  use  of  these 
funding  mechanisms,  we  do  not  believe 
we  are  unduly  intruding  on  the  States 
budget  process  through  this 
requirement,  as  we  are  not  questioning 
State  legislative  appropriations  that  are 
not  derived  from  health  care-related 
taxes  or  donations.  A  State  is  not 
required  to  submit  a  State  plan 
amendment  for  changes  in  the  soinces 
of  general  revenue  used  to  fund  SCHIP. 
when  those  changes  are  not  affected  by 
health  care-related  taxes  and  donations. 
By  reviewing  the  State  source  of 
funding,  we  have  the  opportunity  to 
prevent  the  kind  of  disruption  to 
ongoing  program  operations  that  could 
occiir  if  a  State  was  found  to  have  used 
an  impermissible  soiuce  of  funding  for 
an  extended  period  of  time. 

Comment:  One  State  expressed  its 
view  that  the  proposed  requirement  of 
prior  approval  for  SCHIP  fiinding 
changes  is  not  feasible  given  the  State's 
commitment  to  developing  a  public/ 
private  partnership  with  private  donors. 
The  State  indicated  that  it  waited  almost 
a  year  for  approval  from  HCFA  to  be 
able  to  accept  a  contribution  from  a 
private  foimdation.  This  State  asserted 
that  this  requirement  would  hinder  the 


State's  ability  to  accept  contributions 
from  private  sources. 

Response:  States  are  not  required  to 
obtain  approval  of  the  State  plan 
amendment  prior  to  a  change  taking 
effect.  Thus,  we  do  not  believe  that  the 
process  will  hinder  States'  ability  to 
accept  contributions  from  private 
sources.  States  are  required  by 
§  457.65(e)  to  submit  a  State  plan 
amendment  prior  to  a  change  in  State 
source  of  funding  taking  effect.  While 
any  delay  in  approving  the  amendment 
would  not  affect  a  State's  ability  to  rely 
on  such  funds,  at  its  own  risk  pending 
review,  we  agree  that  HCFA  should  act 
in  an  expeditious  manner  to  review 
these  amendments.  The  statutory 
requirements  governing  contributions 
received  by  States  are  very  restrictive 
and  we  have  the  responsibility  to  ensure 
that  contributions  received  by  States 
from  private  sources  comply  with  these 
statutory  requirements.  Federal 
regulations  require  that  we  evaluate 
contributions  received  by  States  on  a 
case-by-case  basis.  States  must  submit 
necessary  documentation  to  us  in 
accordance  with  the  Federal  regulations 
so  that  we  may  evaluate  the 
permissibility  of  a  contribution.  That 
dociunentation  is  related  to  the  nature 
of  the  contributor's  business  and 
financial  characteristics,  including  the 
source  of  its  annual  revenues.  We  will 
make  our  best  effort  to  determine  the 
permissibility  of  a  contribution 
promptly  once  a  State  has  provided  the 
information  that  we  need  to  make  a 
determination. 

Comment:  One  commenter  requested 
clarification  of  the  exemption  at 
§  457.65(d)(2)  to  the  general  requirement 
for  the  submission  of  State  plan 
amendments  relating  to  changes  in  the 
source  of  State  funding  for  "non-health 
care  related  revenues."  The  commenter 
stated  that  clarification  is  necessary  to 
ensure  that,  for  example,  income  tax 
receipts  from  medical  professionals  are 
not  considered  "health  care  related 
revenues." 

Response:  Taxes  of  general 
applicability  are  not  considered  "health 
care-related"  for  purposes  of  section 
1903(w)  of  the  Social  Seciuity  Act,  and 
the  term  has  the  same  meaning  under 
§  457.60(a)(3).  (As  noted  earlier, 
§  457.65(d)(2)  has  been  combined  with 
457.60(a)(3)  for  better  organization  of 
the  regulation.)  However,  section 
1903(w)(3)(A)  of  the  Act  and  the  Federal 
regulations  implementing  it  at  42  CFR 
433.55  specify  that  a  tax  will  be 
considered  to  be  health  care-related  if  at 
least  85  percent  of  the  burden  of  the  tax 
falls  on  health  care  providers.  These 
provisions  further  state  that  a  tax  is 
considered  to  be  health  care-related  if 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2511 


the  tax  is  not  limited  to  health  care 
items  or  services,  but  the  tax  treatment 
of  individuals  or  entities  providing  or 
paying  for  those  health  care  items  or 
services  is  different  than  the  treatment 
provided  to  other  individuals  or 
entities. 

Comment:  One  commenter  suggested 
adding  a  new  provision  to  proposed 
§  457.65(e),  now  §  457.65(f),  to  clarify 
diat  a  State  could  discontinue  its 
program  by  withdrawing  its  State  plan. 

Response:  As  set  forth  in  §  457.170,  a 
State  may  request  withdrawal  of  an 
approved  State  plan  by  submitting  a 
State  plan  amendment  to  HCFA  as 
required  by  §  457.60.  We  note  in 
§  457.1 70  diat  because  withdrawal  of  a 
State  plan  is  a  restriction  of  eligibility, 
a  State  plan  amendment  to  request 
withdrawal  of  an  approved  State  plan 
must  be  submitted  in  accordance  with 
requirements  set  forth  in  §  457.65(b), 
including  those  related  to  the  provision 
of  prior  public  notice.  We  have  not 
added  a  new  provision  to  proposed 
§  457.65  because  we  do  not  find  it 
necessary  to  repeat  this  State  option 
elsewhere  in  the  regulation  text. 

9.  Progmm  Options  (§457.70) 

Under  section  2101(a)  of  the  Act,  a 
tate  may  obtain  health  benefits 
coverage  for  uninsiued,  low-income 
children  in  one  of  three  ways:  (1)  a  State 
may  provide  coverage  by  expanding  its 
Medicaid  program;  (2)  a  State  may 
develop  a  plan  providing  coverage  that 
meets  ihe  requirements  of  section  2103 
of  the  Act;  or  (3)  a  State  may  provide 
coverage  through  a  combination  of  a 
Medicaid  expansion  program  and  a 
separate  child  health  program.  We  set 
forth  the  program  options  at  proposed 
§  457.70(a). 

At  §  457.70(b),  we  proposed  that  a 
State  plan  must  include  a  description  of 
the  State's  chosen  program  option. 

At  §  457.70(c)(1),  we  proposed  that 
the  following  subparts  apply  to  States 
that  elect  Medicaid  expansions: 

•  Subpart  A. 

•  Subpart  B  (if  the  State  claims 
administrative  costs  under  title  XXI). 

•  Subpart  C  (with  respect  to  the 
definition  of  a  targeted  low-income 
child  only). 

•  Subpart  F  (with  respect  to 
determination  of  the  allotment  for 
purposes  of  the  enhanced  matching  rate, 
determination  of  the  enhanced  matching 
rate,  and  payment  of  any  claims  for 
administrative  costs  imder  title  XXI  of 
the  Act  only). 

•  Subpart  G. 

•  Subpart  H  (if  the  State  elects  the 
eligibility  group  for  optional  targeted 
low-income  children  and  elects  to 
operate  a  premium  assistance  program). 


•  Subpart  J  (if  the  State  claims 
administrative  costs  under  title  XXI  and 
seeks  a  waiver  of  limitations  on  such 
claims  based  on  a  community  based 
health  delivery  system). 

We  proposed  tnat  subparts  D,  E,  and 
I  of  part  457  do  not  apply  to  Medicaid 
expansion  programs  because  Medicaid 
rules  govern  benefits,  cost  sharing, 
program  integrity  and  other  provisions 
included  in  those  subparts.  We  note  that 
the  provisions  of  subparts  B  and  F  were 
set  forth  in  the  May  24,  2000  final  rule 
(HCFA  2114-F,  65  FR  33616). 

In  addition,  at  proposed 
§  457.70(c)(2),  we  specified  that  States 
choosing  a  Medicaid  expansion  program 
must  submit  an  approvable  amendment 
to  the  State's  Medicaid  State  plan,  as 
appropriate. 

At  §  457.70(d),  we  proposed  that  a 
State  that  chooses  to  implement  a 
separate  child  health  program  must 
comply  with  all  the  requirements  in  part 
457. 

At  457.70(e),  we  proposed  that  a  State 
that  elects  to  obtain  health  benefits 
coverage  through  both  a  separate  child 
health  program  and  a  Medicaid 
expansion  program  must  meet  the 
requirements  of  (c)  and  (d)  of  this 
section. 

Comment:  While  the  statute  specifies 
that  States  have  the  option  of 
implementing  their  SCHIP  programs  as 
Medicaid  expansions,  State-only 
programs,  or  a  combination  of  the  two, 
a  commenter  contended  that  the 
regulations  favor  States  that  have 
elected  to  use  title  XXI  to  expand  their 
Medicaid  programs  by  imposing  greater 
administrative  buirdens  on  separate 
child  health  programs. 

Response:  We  do  not  agree  that  the 
regulations  favor  States  that  choose  the 
Medicaid  expansion  option.  Certain 
provisions  in  part  457  do  not  apply  to 
Medicaid  expansion  programs  because 
Medicaid  rules  govern  those  aspects  of 
program  operations.  Furthermore,  we  do 
not  believe  that  we  have  imposed 
greater  administrative  burdens  on  States 
diat  choose  to  implement  separate  child 
health  programs.  The  regulations  set 
forth  in  part  457  are  consistent  with  the 
State  options  provided  by  title  XXI  and 
are  important  to  ensure  the  efficient  and 
effective  administration  of  SCHIP.  We 
have  worked  to  ensiu«  flexibility  for 
States  that  wish  to  create  separate  child 
health  programs  within  the  parameters 
of  the  statute. 

Comment:  One  commenter  noted  that 
§457.70(c)(l)(vi)  should  be  deleted 
because  Subpart  H  only  applies  to 
separate  child  health  programs.  Another 
commenter  said  that  the  language  of 
Section  457.70  shoidd  be  clarified  so 
that  readers  do  not  assume  incorrectly 


that  States  that  choose  to  develop 
separate  programs  must  adhere  to  all 
Medicaid  rules. 

Response:  We  agree  with  the 
conunenter  that  Subpart  H  does  not 
apply  to  Medicaid  expansion  programs 
and  have  thus  deleted  §  457.70(c)(l)(vi) 
of  the  proposed  regulation  and 
renumbered  the  subsequent  provision 
accordingly.  Subparts  C,  D,  E,  H,  I,  and 
K  of  part  457  do  not  apply  to  Medicaid 
expansion  programs  because  Medicaid 
rules  govern  the  areas  addressed  by 
those  subparts.  A  State  that  chooses  to 
implement  a  separate  child  health 
program  must  comply  with  all  the 
requirements  in  part  457  and  is  not 
required  to  comply  with  the 
requirements  in  title  XDC,  other  than 
those  specifically  noted  in  §457.135. 
We  believe  that  §  457.70  clearly  sets 
forth  the  applicable  requirements  for  the 
respective  program  types.  It  should  also 
be  noted  that  because  we  no  longer 
reference  Subpart  C  in  §  457.229,  we 
have  also  deleted  proposed 
§457.70(c)(i)(iu). 

10.  Current  State  Child  Health 
Insurance  Covemge  and  Coordination 
(§457.80) 

In  accordance  with  sections  2102(a)(1) 
and  (2)  and  2102(c)(2)  of  the  Act,  we 
proposed  to  require  that  the  State  plan 
describe  the  State's  ciurent  approach  to 
child  health  coverage  and  its  plans  for 
coordination  of  the  program  with  other 
public  and  private  health  insurance 
programs  in  the  State.  In  proposed 
paragraphs  (a)  through  (c),  we  specified 
that  the  State  must  provide  a 
description  of  the  following: 

•  The  extent  to  which,  and  manner  in 
which,  children  in  the  State,  including 
targeted  low-income  children  and  other 
classes  of  children,  by  income  level  and 
other  relevant  factors,  ciurentiy  have 
creditable  health  coverage  (as  defined 
by  §  457.10)  and,  if  sufficient 
information  is  available,  whether  the 
creditable  health  coverage  they  have  is 
under  public  health  insurance  programs 
or  health  insinance  programs  that 
involve  public-private  partnerships. 

•  Current  State  efforts  to  provide  or 
obtain  creditable  health  coverage  for 
uncovered  children,  including  the  steps 
the  State  is  taking  to  identify  and  enroll 
all  uncovered  children  who  are  eligible 
to  participate  in  public  health  insurance 
programs  and  health  insurance 
programs  that  involve  public-private 
partnerships. 

•  Proceaiues  the  State  uses  to 
accomplish  coordination  of  the  program 
under  tide  XXI  with  other  public  and 
private  health  insurance  programs, 
including  procedures  designed  to 
increase  the  number  of  children  with 
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creditable  health  coverage,  and  to 
ensure  that  only  eligible  targeted  low- 
income  children  are  covered  under  title 
XXI. 

Comment:  One  conunenter  noted  that 
HCFA  should  not  require  States  to 
gather  data  on  other  creditable  health 
coverage  available  in  the  State  as 
proposed  in  §  457.80(a).  While  usehil, 
this  information  is  not  critical  to  the 
successhil  implementation  of  a  SCHIP 
'  and  its  collection  may  actually  divert 
resources  from  SCHIP. 

Response:  Section  2102(a)(1)  of  the 
Act  requires  that  the  State  plan  include 
a  description  of  the  extent  to  which,  and 
manner  in  which,  children  in  the  State, 
including  targeted  low-income  children 
and  other  classes  of  children,  by  income 
level  and  other  relevant  factors, 
cmrently  have  creditable  health 
coverage.  Section  457.80(a)  implements 
this  statutory  requirement.  States  do  not 
necessarily  have  to  generate  new  data  to 
meet  this  requirement,  but  can  rely  on 
other  data  sources  that  may  be  available. 
Knowledge  of  the  availability  of 
creditable  health  coverage  will  help  a 
State  determine  how  best  to  design  and 
to  implement  its  SCHIP  program  and 
outreach  strategies. 

Comment:  Several  commenters 
requested  that  HCFA  add  to  the 
categories  of  children  for  which  it 
requests  coverage  information  in 
§  457.80(a).  Two  commenters  request 
that  HCFA  add  "migrant  and  immigrant 
status"  to  the  sentence  in  the  preamble 
highlighting  the  categories  that  States 
might  find  useful  in  describing  ciurent 
availability  of  health  insurance.  In  these 
commenters'  view,  migrant  and 
immigrant  children  are  especially 
susceptible  to  being  without  health 
insurance,  and  the  Immigration  and 
Naturalization  Service  recently  clarified 
in  its  "public  charge"  guidance,  issued 
in  a  Notice  of  Proposed  Rulemaking  (64 
FR  28675,  May  26,  1999)  and  an 
accompanying  Memorandum  published 
the  same  day  (64  FR  28689),  that  receipt 
of  health  benefits  will  not  harm  one's 
chances  for  legal  immigration.  Another 
conunenter  recommended  that  the 
required  factors  include  "suburban"  in 
addition  to  the  age  group,  race  and 
ethnicity,  and  rural/urban  categories 
already  listed  in  the  preamble  because 
suburban  areas  across  the  coimty  have 
a  growing  number  of  low-income  and 
uninsured  families. 

Another  conunenter  suggested  that 
HCFA  require  that  the  State  plan 
include  a  description  of  the  extent  of 
coverage  by  race,  ethnicity,  and  primary 
language  spoken.  According  to  this 
conunenter,  it  is  now  well-established 
that  minority  children  are  more  likely 
than  non-minority  children  to  lack 


health  insurance.  In  this  commenter's 
view,  collection  of  the  data  also  gives 
HHS  the  tools  needed  to  monitor  and 
enforce  title  VI  of  the  Civil  Rights  Act 
of  1964. 

One  conunenter  recommended  that 
"other  relevant  factors"  be  clarified  and 
several  other  commenters  believed  the 
list  should  include  primary  language, 
because  children  with  limited  English 
proficiency  are  at  high  risk  of  being 
uninsiued. 

Response:  We  encourage  States  to 
include  a  description  of  as  many 
relevant  categories  of  children  in  the 
State  plan  as  possible,  to  the  extent  that 
data  are  available.  We  agree  that  more 
detailed  data  classifying  children  is 
useful  to  learn  more  about  the  health 
care  coverage  status  of  the  children  in 
the  State,  but  recognize  that  States  may 
have  limited  data  sources  and  that  some 
categories  have  more  relevance  than 
others,  dep>ending  on  the  State.  Because 
of  the  potential  limited  availability  of 
this  information  at  the  outset  of  a 
program,  we  are  retaining  the  flexibility 
in  §  457.80(a)  for  a  State  to  describe  in 
the  State  plan  the  classes  of  children  for 
which  it  has  data  available.  We  note, 
however,  that  we  have  added  a 
provision  in  Subpart  G,  Strategic 
Planning,  that  requires  States  to  report 
data  on  the  gender,  race  and  ethnicity  of 
enroUees  in  their  quarterly  enrollment 
reports.  In  addition,  States  will  be 
required  to  report  information  on  the 
primary  language  of  SCHIP  enroUees  in 
their  annual  reports. 

We  are  not  adopting  the  commenter's 
reconunendation  to  require  information 
for  specific  categories  of  children  in  the 
regulation.  This  provision  requires  that 
a  State  describe  coverage  provided  to 
children  at  the  beginning  of 
implementation  of  its  program.  We 
recognize  that  States  may  have  limited 
resources  available  at  that  time  and 
request  that  they  provide  information 
sufficient  to  illustrate  that  the  State  has 
analyzed  the  extent  of  uninsiuance 
among  children  in  the  State  using 
available  data  sources. 

Comment:  One  conunenter 
interpreted  §  457.80(b)  to  require  a  State 
to  take  steps  to  get  uninsured  children 
enrolled  in  public  and  private  health 
insurance  programs.  In  this 
commenter's  view,  families  should  have 
a  choice  of  where  to  get  coverage  and 
States  should  therefore  be  allowed  to 
inform  families  of  coverage  options  and, 
upon  request,  assist  in  helping  families 
with  choices  made. 

Response:  Section  457.80(b)  requires 
that  a  State  plan  include  a  description 
of  the  current  State  efforts  to  provide  or 
obtain  creditable  health  coverage  for 
uncovered  children.  This  provision  does 


not  require  that  a  State  take  particular 
steps  to  identify  and  enroll  children  in 
public  and  private  health  insurance 
programs,  but  rather  to  describe  its 
efforts.  However,  States  are  required  by 
§§  457.350  and  457.360  to  screen  for 
Medicaid  eligibility  and  to  have 
procediues  *o  ensure  that  children 
found  through  the  screening  process  to 
be  eligible  for  Medicaid  apply  for  and 
are  enrolled  in  Medicaid. 

Comment:  One  conunenter  described 
its  view  that  HCFA  is  creating 
unnecessary  obstacles  in  these 
regulations  to  creating  public-private 
partnerships.  This  conunenter  believes 
that  one  reason  States  have  problems 
getting  providers  to  participate  in  their 
programs  is  that  many  providers  do  not 
want  to  respond  to  the  various 
idios)mcrasies  of  government  programs 
such  as  the  "unnecessary"  paperwork 
and  the  "awkward"  procedines  that  no 
other  payor  or  insurance  company 
requires.  The  conunenter  believes  that 
these  problems  help  stigmatize 
government  programs  and  can  cause 
well-intentioned  providers  to  opt  out  of 
participation  in  SCHIP  or  other 
government  programs.  According  to  this 
conunenter,  providers  that  remain  may 
develop  negative  attitudes  about  the 
program  that  transfer  into  negative 
attitudes  about  the  participants,  who 
may  leave  the  program.  To  solve  this 
problem,  many  States  (including  this 
conunenter)  have  tried  to  address  these 
and  other  stigma  issues  by  creating 
separate  child  health  programs  that  are 
more  similar  to  private  sector  models 
and  more  familiar  to  providers  and 
enroUees. 

Response:  The  provisions  set  forth  in 
this  regulation  are  necessary  to 
implement  tide  XXI  and  are  not 
intended  to  create  obstacles  to  public- 
private  partnerships.  Title  XXI  and  this 
final  regulation  provide  States  with 
significant  flexibility  in  designing 
separate  child  health  programs  and  we 
do  not  believe  that  federal  rules  are 
preventing  States  from  employing 
procedures  that  address  negative 
perceptions  about  public  programs  that 
may  exist  among  providers.  As  noted  in 
§457.940.  States  have  flexibility  to  set 
payment  rates  for  providers  and  should 
do  so  in  a  manner  that  will  attract  a 
sufficient  number  and  scope  of 
providers  that  will  adequately  serve  the 
SCHIP  population.  We  believe  this  final 
rule  confirms  HCFA's  commitment  to 
working  with  States  to  establish  and 
maintain  programs  that  are  not  unduly 
burdensome  to  administer  and 
accomplish  the  goal  of  providing 
needed  health  benefits  coverage  to . 
children  and  families. 
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Comment:  The  preamble  to 
§  457.80(b)  explains  that  HCFA 
proposes  to  require  States  to  provide  an 
overview  of  current  efforts  made  by  the 
State  to  obtain  coverage  for  children 
through  other  programs,  such  as  WIC 
and  the  Maternal  and  Child  Health 
Block  Grant  Program.  Several 
commenters  stated  that  although  these 
programs  offer  health  care  or  health- 
related  services,  they  are  not  considered 
to  be  health  insiuance  coverage 
programs,  and  requiring  a  description  of 
coordination  with  these  other  programs 
in  the  State  exceeds  the  scope  of  the 
SCHIP  statute.  Another  State 
commented  that  describing  the  outreach 
and  coordination  efforts  of  all  the  other 
existing  health  programs  would  be 
extremely  burdensome  and  should  not 
be  required. 

One  conunenter  supported  the 
requirement  of  coordination  between 
SCHIP  and  other  publicly  funded 
programs  that  provide  coverage  to 
uninsured  children  but  expressed 
concern  with  an  overly  broad  and 
biudensome  requirement  that  puts 
States  in  the  potential  position  of  acting 
as  unUcensed  insurance  agents  or 
brokers  to  link  consumers  with  private 
creditable  coverage.  One  State  expressed 
that  HCFA  should  more  clearly  define 
what  is  meant  by  "coordination  with 
other  public  and  private  health 
insurance  programs."  In  defining  this 
term,  HCFA  should  keep  in  mind  that, 
especiaUy  in  large  States,  staying 
involved  in  all  parts  of  the  private 
insurance  market  is  a  challenging  task. 

One  conunenter  recommendea  that 
the  Child  Support  Enforcement  (CSE) 
program  be  included  in  the  coordination 
provision  at  §  457.80(c)  because  CSE 
needs  to  be  made  aware  of  children  in 
the  CSE  caseload  who  are  covered  by 
SCHIP.  Another  conunenter  noted  that 
SCHIP  enroUees  may  benefit  from  the 
services  offered  by  a  State  child  support 
program,  and  that  families  need  to 
imderstand  options  related  to  obtaining 
or  enforcing  child  support  and  medical 
support  orders. 

Response:  We  are  responding  to  the 
comments  requesting  clarification  of  the 
required  State  plan  provisions  on 
coordination  with  other  public  and 
private  health  coverage  programs  by 
revising  our  proposed  regulatory 
language  to  better  reflect  our  intent  and 
purposes.  As  described  in  the  preamble, 
§  457.80(c)  is  meant  to  reflect  the 
coordination  requirements  of  Sections 
2101(a),  2102(a)(3),  and  2102(c)(2)  of  the 
Act.  Section  2101(a)  requires  that  in 
using  title  XXI  funds  to  expand  coverage 
to  uninsured  populations,  this  effort  be 
"coordinated  with  other  soiuces  of 
health  benefits  coverage  for  children." 


Section  2012(a)(3)  of  the  Act  requires 
that  a  State  plan  describe  how  the  plan 
is  designed  to  be  coordinated  with  such 
efforts  to  increase  coverage  under 
creditable  health  coverage.  As  provided 
by  section  2102(c)(2)  of  the  Act,  the  plan 
must  also  describe  the  coordination  of 
the  administration  of  the  State  program 
under  this  title  with  other  public  and 
private  health  insurance  programs. 

In  accordance  with  these 
requirements,  we  have  revised 
§  457.80(c)  to  clarify  that  the  State  plan 
must  include  a  description  of  the 
procedures  the  State  uses  to  coordinate 
SCHIP  with  public  and  private  health 
insurance  and  "other  sources  of  health 
benefits  coverage"  for  children.  "Other 
sources  of  health  benefits  coverage" 
would  include  WIC  and  Maternal  and 
Child  Health  Programs.  Section 
2108(b)(1)(D)  of  the  Act  supports  this 
clarification.  This  section  requires  an 
assessment  of  State  efforts  to  coordinate 
SCHIP  with  "other  public  and  private 
programs  providing  health  care  and 
health  care  financing  including 
"Medicaid  and  maternal  and  child 
health  services." 

As  noted  in  the  preamble  to  the 
proposed  rule,  additional  examples  of 
soiuces  of  health  benefits  coverage 
could  include  community  and  migrant 
health  centers,  Federally  Qualified 
Health  Centers,  Child  Support 
Enforcement  Programs,  and  special 
State  programs  for  child  health  care. 
These  can  all  be  important  soiuces  of 
health  benefits  coverage  for  children. 
This  Ust  of  examples  is  not  intended  to 
be  an  exhaustive  list  of  those  programs 
that  a  State  should  coordinate  with  its 
SCHIP  program  and  describe  in  its  State 
plan.  We  are  not  providing  a  specific  list 
because  we  recognize  that  States  are 
different  and  that  it  is  important  to 
respect  the  variety  of  programs  and 
coverage  plans  that  operate  in  each 
State.  The  State  should  describe  its 
relationships  with  other  State  agencies, 
low-income  community  organizations, 
and  large  insurance  providers  in  the 
State  that  provide  health  insiuance  or 
health  benefits  to  children.  For  example, 
if  a  State  has  a  high  risk  insiuance  pool 
program,  it  should  describe  the 
coordination  between  this  program  and 
SCHIP;  however,  not  aU  States  have 
such  insurance  pools  and  the  nature  of 
these  pools  will  vary  among  States. 

Each  State  has  a  unique  relationship 
with  Federally  Qualified  Health  Centers 
(FQHCs)  and  we  believe  that  the 
flexibility  of  the  State  to  structure  these 
relationships  should  be  maintained. 
Therefore,  we  have  not  required  specific 
enrollment  coordination  procedures 
with  FQHCs.  However,  we  recognize  the 
importance  of  enrolling  SCHIP  and 


Medicaid  eligible  children  at  sites 
where  they  typically  receive  care,  such 
as  FQHCs.  Due  to  this  relationship, 
FQHCs  are  vital  partners  in  outreach 
and  enrollment  for  this  population.  We 
encourage  States  to  utilize  these 
facilities  in  their  outreach  efforts. 

These  coordination  provisions  should 
not  be  interpreted  to  mean  that  we  are 
requiring  any  particular  effort  on  the 
part  of  the  State  to  enroll  children  in 
private  coverage. 

Comment:  One  conunenter  indicated 
that  it  is  extremely  important  for  the 
regulations  to  specify  what  steps  States 
must  take  in  order  to  satisfy  the 
requirement  that  separate  child  health 
programs  be  coordinated  with  existing 
Medicaid  programs  (including,  for 
example,  coordination  of  outreach  and 
education  efforts,  screen  and  enroll 
requirements,  transitioning  from 
coverage  uinder  one  program  to  the 
other,  etc.).  This  conunenter  also 
recommended  that  the  regulations 
require  States  to  provide  training  to 
eUgibUity  determination  workers  in 
both  programs  (as  well  as  other  workers) 
to  ensiue  that  appropriate  transitions  . 
are  made. 

Several  commenters  believed  that 
§  457.80(c)  of  the  regiilation  (and  not 
just  the  preamble  to  that  section)  should 
require  States  to  describe  the  specific 
steps  they  wiU  take  to  ensure  that 
children  who  are  foimd  ineligible  for 
Medicaid  (at  initial  application  or  at 
redetermination)  are  provided  with  the 
opportunity  to  be  enrolled  in  SCHIP. 
Another  conunenter  pointed  out  that 
neither  title  XXI  nor  the  proposed 
regulations  take  into  consideration  the 
movement  of  children  between  title  XXI 
and  title  XIX  programs  as  their 
eUgibility  status  changes,  nor  have  the 
Medicaid  regulations  been  updated  to 
reflect  this  possibility.  A  couple  of  these 
commenters  suggested  that  perhaps  the 
Medicaid  regulations  should  be 
amended  to  address  this  issue.  Another 
commenter  believed  that  States  should 
be  required  to  describe  how  they  wUl 
monitor  these  processes. 

Several  commenters  indicated  that  the 
regulations  should  address  the 
coordination  of  enrollment  procedures 
for  Medicaid  and  SCHIP  at  Federally 
Qualified  Health  Centers  (FQHCs). 

Response:  We  have  taken  the  first 
commenters'  suggestion  into 
consideration  and  have  revised  the 
regulation  at  §  457.80(c)  to  refer  to  the 
requirements  in  §§457.350  and  457.360. 
States  that  implement  separate  child 
health  programs  are  required  to  meet  the 
requirements  of  §§  457.350  and  457.360. 
States  that  implement  separate  child 
health  programs  and  States  that 
implement  Medicaid  expansion 
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programs  must  both  describe  the 
procedures  for  coordination  required  by 
§  457.80(c):  however,  the  "screen  and 
enroll"  requirements  of  §§  457.350  and 
457.360  are  not  relevant  or  applicable  to 
States  that  implement  Medicaid 
expansions. 

We  agree  that  some  more  specificity 
with  respect  to  the  specific  steps  States 
must  take  to  coordinate  with  Medicaid 
programs  would  be  helpful  in  providing 
more  clarity  for  States.  At  the  same 
time,  we  befieve  that  States  need  to 
retain  the  flexibihty  in  coordinating 
SCmP  and  Medicaid  particularly  in 
light  of  the  specific  administrative 
structures  of  the  States"  programs. 

We  agree  with  the  commenters  that 
the  regulation  should  be  revised  to 
require  States  to  describe  in  the  State 
plan  procediues  to  ensure  that  children 
who  are  found  ineligible  for  Medicaid 
are  provided  the  opportunity  to  be 
enrolled  in  SCHIP.  We  have  revised 
§  457.80(c)  to  require  that  the  State  plan 
include  a  description  of  procedures 
designed  to  assist  in  enrolling  in  SCHIP 
those  children  who  have  been 
determined  ineUgible  for  Medicaid.  This 
should  occur  both  at  the  time  of 
application  and  at  the  time  of 
redetermination.  The  Medicaid 
regulations  do  not  need  to  be  amended 
because  title  XXI  and  these 
implementing  regulations  require 
coordination  between  SCHIP  and 
Medicaid.  We  believe  that  State  efforts 
to  coordinate  SCHIP  with  other  public 
programs  should  include  efforts  to 
ensoue  that  these  processes  are  effective 
and  have  modified  the  Medicaid 
regulations  at  §431.636  accordingly.  In 
addition,  we  expect  States  to  have 
mechanisms  to  evaluate  the 
effectiveness  of  coordination  between 
the  two  programs,  as  noted  in 
§457.350(f)(2)(i)(C). 

11.  Outreach  (§457.90) 

In  §  457.90,  we  proposed  to  require  a 
State  to  include  in  its  State  plan  a 
description  of  the  outreach  process  used 
to  inform  families  of  the  availability  of 
health  coverage  programs  and  to  assist 
famiUes  in  enrolling  their  children  into 
a  health  coverage  program  pursuant  to 
section  2102(c)  of  the  Act.  At  proposed 
§  457.90(b),  we  set  forth  examples  of 
outreach  strategies  including  education 
and  awareness  campaigns  and 
enrollment  simplification.  We  discussed 
these  outreach  strategies  in  detail  in  the 
preamble  to  the  proposed  rule. 

Comment:  Many  commenters 
expressed  support  for  the  requirement 
of  outreach  procedures  and  the 
examples  provided.  One  commenter 
strongly  supported  the  requirement  that 
would  require  States  to  identify 


outreach  procedures  used  to  inform  and 
assist  fcimilies  of  children  likely  to  be 
eligible  for  child  health  assistance  under 
SCHIP  or  imder  other  public/private 
health  coverage  programs.  Another 
commenter  supported  the  requirement 
of  outreach  strategies  including 
education  and  awareness  campaigns 
and  enrollment  simplification.  Yet 
another  commenter  supported  a 
streamlined  application  and  enrollment 
process  as  a  practical  means  of 
enhancing  participation  by  qualified 
children,  thereby  increasing  demand  for 
needed  medical  and  dental  services. 

Response:  We  note  the  commenters' 
support. 

Comment:  One  commenter 
appreciated  the  efforts  of  HHS  to 
maintain  flexibility  for  the  States  in  the 
outreach  area  as  each  State  has 
established  and  continues  to  refine 
state-specific  outreach  efforts  to  identify 
SCHIP  and  Medicaid  eligible  children  in 
their  communities. 

Response:  We  note  the  commenter's 
support. 

Comment:  One  commenter  suggested 
that  we  provide  more  examples  of 
effective  outreach.  The  commenter 
noted  that  States  are  being  very  creative 
in  how  they  are  conducting  outreach 
and  the  two  examples  listed  do  not  even 
"touch  the  tip  of  the  iceberg". 

Response:  There  are  many  examples 
across  the  nation  of  successfully 
implemented,  locally  developed 
outreach  campaigns.  Because  there  are 
so  many  effective  approaches  for 
outreach,  it  is  impracticable  to  list  them 
in  this  regulation.  Our  intention  was  not 
to  provide  an  exhaustive  list  of  effective 
outreach  methods  in  the  preamble,  but 
to  highlight  examples  of  a  few  major 
types  of  outreach  strategies.  HCFA, 
adong  with  HRSA  and  other  public 
agencies  and  private  organizations,  will 
continue  to  facilitate  the  sharing  of 
"best  practices"  through  information 
sharing  sessions,  technical  assistance 
and  guidance  separate  from  this 
dociunent. 

Comment:  One  commenter  expressed 
that  outreach  is  critical  to  the  success  of 
SCHIP.  This  commenter  noted  that  the 
State  of  Colorado  has  done  a  good  job 
of  disseminating  information  to  the 
public  that  is  easily  imderstood. 

Response:  We  agree  with  the 
commenter  that  outreach  is  critical  to 
the  success  of  SCHIP  and  it  is  for  this 
reason  that  we  included  the 
requirements  in  §457.90. 

Comment:  One  commenter  suggested 
that  the  discussion  of  outreach  in  the 
preamble  to  the  proposed  rule  should 
have  referred  to  "migrant  and  immigrant 
populations"  instead  of  just  "migrant 


populations"  because  of  the  importance 
of  outreach  for  immigrants. 

Response:  States  may  choose  to  target 
outreach  activities  to  special  audiences 
known  to  have  large  numbers  of 
uninsured  children,  such  as  migrant  and 
immigrant  popiUations,  as  well  as  other 
groups. 

Comment:  One  commenter  suggested 
that  the  discussion  in  the  preamble  to 
the  proposed  rule  of  the  role  of  "clinics" 
should  have  included  "Community 
Health  Centers,  Rural  Health  Centers, 
and  other  community-based  clinics  that 
provide  a  large  proportion  of  care  to    , 
uninsured  patients"  in  the  list  of 
providers  that  States  should  consider  for 
distributing  SCHIP  information. 

Response:  The  list  of  providers 
through  which  States  could  distribute 
program  information  was  not  intended 
to  be  exhaustive.  We  encourage  States  to 
distribute  information  through  any 
provider  that  has  the  potential  for 
reaching  iminsured  children,  including 
commiuiity  health  centers,  rural  health 
centers,  and  other  commimity-based 
clinics. 

Comment:  One  commenter 
recommended  that  HCFA  encourage 
States  to  involve  community-based 
organizations  in  application  assistance 
activities  and  describe  the  available 
sources  of  Federal  funds  for  these 
activities.  The  commenter  noted  that 
there  are  numerous  examples  of  staff  at 
community  based  organizations  being 
trained  to  conduct  initial  processing  of 
applications  for  both  Medicaid  and 
separate  SCHIP  programs.  Another 
commenter  suggested  we  add  to  the 
examples  of  organizations  listed  as 
potential  partners  with  the  State  those 
community-based  organizations  with 
expertise  in  doing  outreach  to,  and 
providing  services  to,  specific  ethnic 
communities.  This  commenter  also 
recommended  that  §  457.90(b)  be 
amended  to  add  examples  of  using 
community-based  organizations. 
Another  commenter  noted  that 
community-based  organizations, 
including  migrant  and  commimity 
health  centers,  are  important  outreach 
sites  for  reaching  members  of  the 
Hispanic  community.  According  to  this 
commenter,  Hispanic  community-based 
organizations  coidd  coordinate  with 
community  centers,  churches.  Head 
Start,  GED,  Job  Corps  and  WIC  offices, 
and  locations  such  as  grocery  stores, 
pharmacies,  and  other  commercial 
centers  as  well. 

Another  commenter  noted  that  many 
of  the  enrollment  simplification 
methods,  including  outstationing  of 
enrollment  workers,  are  key  to  reaching 
more  femiUes,  including  families  of 
children  with  special  needs.  States  need 
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to  be  versatile  in  utilizing  community- 
based  organizations  to  help  spread  the 
word  of  the  program  to  reach  enrollment 
goals,  according  to  this  commenter.  This 
commenter  indicated  that  mechanisms 
for  explaining  the  importance  of  health 
coverage  helps  families  recognize  the 
benefits  of  health  insurance  for  their 
children. 

Response:  We  encourage  States  that 
implement  separate  child  health 
programs  to  involve  community-based 
organizations  in  application  assistance 
activities.  States  that  implement 
Medicaid  expansions  must  follow  all 
Medicaid  rules  relating  to  eligibiUty 
determinations,  but  are  encouraged  to 
use  commujiity-based  organizations  to 
help  reach  and  assist  low-income 
uninsured  children  to  become  enrolled. 
States  can  receive  Federal  matching 
funds  for  outreach  activities;  for  States 
that  establish  separate  child  health 
programs,  outreach  matching  funds  are 
subject  to  the  10%  limit  on 
administrative  expenditures. 

State  experience  shows  that  one  of  the 
most  effective  methods  for  reaching 
ethnic  groups  is  through  community- 
based  organizations.  Not  only  are  the 
employees  of  these  organizations 
familiar  with  the  language  and  culture 
of  the  groups  they  serve,  they  are  trusted 
members  of  the  community.  We  strongly 
encourage  the  use  of  community-based 
organizations  with  expertise  in  serving 
specific  ethnic  communities  as  part  of 
an  effective  outreach  campaign. 

We  agree  that  outstationing 
enrollment  workers  is  an  important 
method  of  reaching  iminsured  children 
and  enrolling  eligible  children  into 
SCHIP  and  Medicaid.  Education  and 
awareness  campaigns  and  enrollment 
simplification  procediues  have  proven 
to  be  highly  effective  strategies  for 
successful  outreach.  Because  there  are 
so  many  effective  methods  of  outreach, 
such  as  using  community-based 
organizations  and  outstationing 
enrollment  workers,  we  have  not 
provided  an  exhaustive  list  in  the 
regidation. 

Comment:  One  commenter  urged  that 
dentists  also  be  listed  as  participants  in 
education  and  awareness  campaigns,  as 
well  as  State  and  local  dental  and 
pediatric  dental  societies. 

Response:  We  encourage  States  to 
disseminate  information  through  all 
providers  that  serve  uninsured  children. 

Comment:  One  commenter  suggested 
that  HCFA  discuss  using  the  CDC's  . 
Immunization  Registries  to  assist  States 
in  identifying  families  with  uninsured 
children.  In  planning  to  transition  away 
from  the  use  of  immunization  clinics 
towards  integrating  immunizations  as 
part  of  well-child  care,  we  will  have  to 


pay  more  attention  to  potential  financial 
barriers  which  could  be  appropriately 
addressed  by  linking  immunization 
outreach  to  SCHIP/Medicaid  outreach 
efforts. 

Response:  Several  data  sets  are 
available  to  assist  States  in  the 
identification  of  families  of  uninsured 
children,  including  the  CDC's 
Immunization  Registries.  States  should 
strive  to  link  health  coverage  program 
outreach  with  other  forms  of  health- 
related  outreach  in  the  State,  such  as 
immunization  outreach. 

Comment:  One  commenter  believed 
States  should  use  public  benefit 
programs  that  serve  low-income  families 
with  children  to  inform  families  about 
the  availability  of  health  coverage.  The 
discussion  regarding  the  use  of  existing 
"data  sets"  to  identify  uninsured 
children  who  are  potentially  eligible  for 
coverage  under  Medicaid  or  SCHIP 
identifies  the  school  lunch  program 
participant  lists  as  one  of  the  sources. 
The  commenter  noted  that  the  school 
lunch  program  only  identifies  low- 
income  children,  not  specifically 
uninsured  low-income  children. 

Response:  We  encourage  the  use  of 
public  benefit  programs  that  serve  low- 
income  families  to  identify  children 
who  may  be  eUgible  for  SCHIP  or 
Medicaid,  subject  to  applicable 
confidentiality  rules.  We  appreciate  the 
commenter's  note  that  school  lunch 
programs  do  not  identify  uninsured 
low-income  children.  We  support  the 
use  of  school  lunch  program  participant 
lists,  and  other  sources  that  assist  in  the 
identification  of  low-income  families 
and  inform  them  of  potentially  eligible 
children  of  the  availability  of  SCHIP  or 
Medicaid.  Of  course,  in  using  these 
source  of  information.  States  must 
comply  with  applicable  laws  and 
should  ensure  confidentiality. 

Comment:  A  few  commenters 
believed  that  outreach  strategies  should 
be  targeted  specifically  to  adolescents 
and  to  their  families.  One  commenter 
recommended  the  inclusion  of  the  term 
"age"  in  giving  examples  of  ways  to 
reach  diverse  populations,  and  a 
distinction  should  be  made  between 
young  children  and  adolescents.  Other 
commenters  believed  that  initiatives 
should  include  specific  elements 
designed  to  reach  underserved 
adolescent  population  such  as  runaway 
and  homeless  youth,  youth  in  foster  care 
or  leaving  state  custody,  immigrant 
youth,  pregnant  and  parenting 
adolescents,  and  others.  The 
commenters  urged  HCFA  to  encourage 
States  to  work  with  consumer  groups 
and  adolescent-oriented  service 
providers  to  develop  adolescent-specific 
outreach  strategies  and  materials.  One 


commenter  believed  the  list  of  suggested 
outreach  sites  should  also  include  as 
broad  a  range  of  adolescent-specific 
sites  as  permitted  by  Federal  law. 
Adolescent  medicine  and  service 
providers  such  as  school-based  health 
centers,  family  planning  and  STD 
cUnics,  Job  Corps  Centers,  community 
colleges,  summer  job  programs,  and  teen 
recreation  center?  should  be  added  to 
the  list  of  members  of  the  provider 
community  who  can  distribute  program 
information. 

Response:  Adolescents  under  the  age 
of  19  are  included  in  the  term  "child", 
which  is  defined  in  §  457.10  as  an 
individual  under  the  age  of  19.  States 
may  implement  outreach  initiatives  that 
are  specifically  designed  to  reach 
different  targeted  subpopulations,  such 
as  adolescent,  runaway  and  homeless 
youth,  youth  in  foster  care  or  leaving 
state  custody,  immigrant  youth,  and 
pregnant  and  parenting  children.  We 
encourage  States  to  disseminate 
information  through  providers,  such  as 
those  listed  by  the  commenter,  that 
serve  targeted  subpopulations. 

Comment:  One  commenter  supported 
HCFA's  decision  to  emphasize  the 
particular  importance  of  using  the 
provider  community  to  target  education 
and  awareness  campaigns  to  families  of 
newborns  in  the  preamble  to  the 
proposed  regulation.  This  commenter 
urged  HCFA  to  include  language  that 
also  stresses  the  importance  of  targeting 
pregnant  women  with  education  and 
outreach  campaigns  to  facilitate  prompt 
enrollment  of  newborns  and  their 
siblings. 

Response:  We  encourage  States  to 
target  special  audiences,  such  as 
pregnant  women  and  famihes  of 
newborns,  in  their  development  of 
comprehensive  education  and 
awareness  campaigns.  Pregnant  women 
and  families  of  newborns  will  benefit 
from  educational  programs  designed  to 
inform  them  of  the  advantages  of 
enrolling  eligible  newborns  and  other 
children  in  the  family  in  health 
insurance,  including  obtaining  well- 
baby  care,  well-child  care  and  . 
immunizations. 

Comment:  One  commenter  suggested 
that  HCFA  encourage  States  to  provide 
materials  and  or  eligibility  workers  to 
child  care  programs  to  identify  and 
assist  families  of  uninsured  children 
served  by  the  programs,  as  well  as 
uninsured  children  of  the  programs' 
employees.  These  should  include 
regulated  and  unregulated  family-based 
child  care  providers  as  well  as  center- 
based  facilities. 

Response:  We  encourage  States  to 
disseminate  information  through  child 
care  programs  and,  when  practicable,  to 
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outstation  eligibility  workers  at  child 
care  provider  sites. 

Comment:  One  commenter  supported 
the  inclusion  in  the  proposed  regulation 
text  of  language  regarding  education  and 
awareness  campaigns  including  targeted 
mailings  and  enrollment  simplihcation. 
This  commenter  strongly  urged  HCFA  to 
strengthen  this  section  by  requiring  that 
States  report  to  HCFA  steps  they  have 
taken  to  simphiy  enrollment. 

Response:  We  note  the  commenter's 
support  of  the  proposed  regvilation 
language  regarding  education  and 
awareness  campaigns.  We  clarified  in 
§457.305  that  States  must  describe  in 
their  State  plan,  policies  governing 
enrollment  and  disenrollment, 
including  enrollment  caps,  process(es) 
for  instituting  waiting  lists,  deciding 
which  children  will  be  given  priority  for 
enrollment,  and  informing  individuals 
of  their  status  on  a  waiting  list. 
However,  we  are  not  requiring  States  to 
report  on  their  mechanisms  for 
simplifying  enrollment  beyond  the 
requirement  under  §  457.90  to  include  a 
description  of  outreach  procedures  in 
their  State  plan.  We  also  anticipate  that 
States  may  include  information 
regarding  enrollment  simplification  in 
their  annual  report's  description  of 
successes  and  barriers  in  State  plans 
design  and  implementation  and 
approaches  under  consideration  to 
overcome  these  barriers.  We  will 
continue  to  work  with  the  States  in  a 
collaborative  way  to  provide  technical 
assistance  and  share  information  on 
successful  enrollment  mechanisms  to 
encourage  States  to  simplify  enrollment. 

Comment:  One  commenter 
recommended  that  HCFA  emphasize  the 
use  of  a  simplified  application  system. 
This  commenter  noted  that  a  simplified 
system  makes  it  easier  for  a  State  to 
coordinate  its  Medicaid  and  separate 
SCHIP  programs  and  is  an  essential 
inat»dient  for  successful  outreach. 

Response:  A  major  key  to  successfully 
reaching  and  enrolling  uninsured 
children  in  SCHIP  and  Medicaid  is  a 
simple  application  process.  We  wish  to 
emphasize  that  a  simplified  application 
process  is  vital  to  successful  outreach 
and  have  included  a  reference  to 
simplified  or  joint  application  forms  in 
§  457.90(b)(2)  as  examples  of  outreach 
strategies  States  could  employ. 

Comment:  One  commenter 
recommended  that  HCFA  place  a  limit 
on  the  number  of  pages  of  the 
individual  State  applications.  The 
commenter  noted  that  HCFA  should 
also  require  that  States  provide  joint 
Medicaid  and  SCHIP  applications  to 
reduce  the  paperwork  on  the  part  of  the 
applicant  as  well  as  the  eligibility 
workers,  and  to  ensure  that  applicants 


are  registered  for  the  appropriate 
program. 

Response:  We  disagree  with  the 
commenters'  recommendations  to  limit 
the  length  of  the  applications  and  to 
require  joint  applications.  As  noted  in 
the  previous  response,  we  strongly 
encourage  a  simplified  application 
process  and  the  majority  of  States  with 
separate  child  health  programs  have 
developed  joint  applications.  However, 
rather  than  prescribing  specific  outreach 
and  application  methods  for  all  States, 
we  are  partnering  with  States  to 
encourage  the  most  effective  approaches 
in  each  State. 

Comment:  A  few  commenters  strongly 
encouraged  States  to  conduct 
coordinated  outreach  campaigns  that 
help  families  understand  their 
children's  potential  eligibility  for 
regular  Medicaid  or  SCHIP-funded 
coverage.  They  urged  that  HCFA  make 
clear  that  comprehensive  statewide 
education  campaigns  are  needed  to 
inform  the  public  about  the  availability 
of  both  SCHIP  and  Medicaid,  and  how 
to  enroll  eligible  children  in  both 
programs.  In  addition,  the  commenters 
recommend  reversing  the  order  of  the 
first  and  second  paragraphs  of  the 
response.  Similarly,  they  suggested  that 
the  list  of  "enrollment  simplification" 
strategies  should  emphasize  that  these 
steps  can  be  taken  in  Medicaid,  as  well 
as  in  separate  SCHIP  programs. 

Response:  We  share  the  commenters' 
interest  in,  and  commitment  to, 
enrolUng  iminsiu^d  children  in  both 
Medicaid  and  SCHIP.  We  agree  that  a 
comprehensive.  Statewide  education 
campaign  is  needed  to  inform  the  public 
about  the  importance  of  the  availability 
of  both  SCHIP  and  Medicaid.  Virtually 
all  of  the  steps  that  States  have  taken  to 
implement  simplified  application 
procedures  in  separate  child  health 
programs  can  be  taken  in  Medicaid, 
such  as  simplifying  the  application 
form,  streamlining  verification 
requirements,  and  eUminating  any 
assets  test.  However,  different  rules 
apply  in  Medicaid  with  respect  to  who 
must  make  the  final  eligibility 
determination.  While  enrollment 
simplification  in  Medicaid  is  very 
important,  it  is  not  appropriate  to 
address  this  particular  issue  in  further 
detail  in  this  final  SCHIP  rule. 

As  required  by  section  2102(c)  and 
implemented  in  §  457.90,  a  State  must 
inform  families  of  children  likely  to  be 
eligible  for  child  health  assistance  under 
the  plan  or  under  other  public  or  private 
health  coverage  programs  of  the 
availability  of  the  programs,  and  must 
assist  them  in  enrolling  their  children  in 
such  programs.  Medicaid  is  one  of  these 
other  public  health  coverage  programs. 


Furthermore,  section  §45 7. 80(c) 
requires  that  the  State  plan  describe  the 
State  procedures  to  coordinate  SCHIP 
with  other  public  health  insurance 
programs.  Again,  Medicaid  is 
considered  a  public  health  insiu'ance 
program. 

We  also  note  that  the  way  in  which 
States  design  their  outreach  initiatives 
has  potential  fiscal  implications. 
Medicaid  provides  a  federal  match  for 
States'  expenditures  associated  with 
outreach  to  Medicaid-eUgible  children. 
SCHIP  funds  may  be  used  to  pay  for 
outreach  to  SCHIP-eligible  children 
(subject  to  the  10%  limit  on 
administrative  expenditures).  Because 
all  children  who  apply  for  SCHIP  must 
be  screened  for  Medicaid  eligibility  (as 
required  by  §  457.350),  outreach 
targeted  to  children  likely  to  be  found 
ehgible  for  SCHIP  likely  also  will  reach 
children  eligible  for  Medicaid. 

Comment:  Several  commenters 
suggested  that  bilingual  outreach 
workers,  linguistically  appropriate 
materials,  and  Cidturally  appropriate 
strategies  must  be  provided  when 
needed.  One  commenter  noted  that 
HCFA  should  elaborate  on  Title  VI's 
mandate  for  linguistic  access  to  services 
and  give  examples  of  how  States  and 
contracted  entities  can  comply  with  this 
mandate.  One  commenter  reconunended 
that  HCFA  specify  that  States  must 
provide  access  to  linguistically  and 
culturally  appropriate  health  care 
services.  In  this  commenter's  view. 
States  should  be  required  to  provide  all 
written  materials  and  application 
assistance  in  all  applicable  languages. 
States  should  also  assure  that 
linguisticdly  and  cultiu-ally  appropriate 
outreach  efforts  are  imdertaken  to  all 
eligible  populations.  Another 
commenter  recommended  that  HCFA 
require  that  applications  be  made 
available  in  the  prevailing  language  in 
the  commimity  and  that  translation 
services  be  provided. 

Response:  As  we  seek  to  enroll  all 
eligible  children  into  coverage,  States 
and  HCFA  should  be  sensitive  to  the 
cultural  and  linguistic  differences  of 
diverse  populations.  The  diversity  of  the 
uninsured  population  requires  outreach 
activities  that  are  sensitive  to  the 
various  cidtural  groups,  their 
perceptions,  needs  and  desires.  For 
example.  States  could  use  outreach 
workers  who  live  in  the  communities 
targeted  for  outreach,  speak  the 
language  and  know  its  cultural  beliefs 
and  practices.  As  noted  in  §457.130, 
States  must  comply  with  all  applicable 
civil  rights  requirements,  including 
those  related  to  language  access.  Within 
DHHS,  the  Office  for  Civil  Rights  (OCR) 
is  responsible  for  assuring  that  DHHS- 
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funded  programs  comply  with  these 
laws.  States  are  encomraged  to  contact 
OCR  for  additional  guidance  and 
technical  assistance  about  how  to 
comply  with  these  laws. 

Comment:  Another  commenter 
believed  that  outreach  efforts  shoiild 
utilize  Hispanic  commimity-based 
organizations  to  ensure  culturally  and 
linguistically  competent  approaches  to 
outreach.  This  commenter  believed  that 
specific  outreach  and  education 
material  be  developed  for  the  Hispanic 
community.  Eligibility  workers 
stationed  in  communities  with  a  large 
Hispanic  population  shoidd  be  able  to 
speak  the  language  spoken  by  potential 
applicants.  The  use  of  television 
(Spanish  language)  and  other  media 
sources  should  be  used  to  target  the 
Hispanic  community.  Another 
commenter  suggested  that  HCFA  amend 
§  457.90(b)  to  add  examples  of  using 
ethnic  media  for  education  and 
awareness  campaigns. 

Response:  Again,  we  encoiu'age 
outreach  activities  that  rely  on  workers 
who  live  in  the  communities  being 
targeted  for  outreach,  speak  the  relevant 
languages  and  know  their  cultiual 
beliefs  and  practices.  While  we  will  not 
amend  the  text  of  §  457.90(b)  to  add 
examples  of  using  ethnic  media  for 
education  and  awareness  campaigns,  we 
recognize  that  this  can  be  an  effective 
means  of  reaching  ethnic  communities. 
States  are  encoiuaged  to  implement 
outreach  initiatives  that  are  specifically 
designed  to  reach  different  targeted 
subpopulations  such  as  the  Hispanic 
commimity  and  other  ethnic  groups. 

Comment:  One  commenter  urged 
HCFA  to  amend  §  457.90(a)  to  require 
State  plans  to  include  a  description  of 
outreach  strategies  to  reach  children  and 
families  with  special  needs  including 
limited  English  proficiency  popidations, 
and  families  whose  children  have 
disabilities.  This  commenter  also  urged 
HCFA  to  include  in  §45 7. 90(b) 
examples  of  outreach  strategies  targeted 
to  special  populations. 

Response:  As  noted  in  previous 
responses.  States  must  implement 
outreach  strategies  that  comply  with  all 
civil  rights  requirements.  A  State  is 
required  to  describe  its  outreach 
strategies  in  the  State  plan,  but  we  do 
not  believe  that  States  should  be 
required  to  describe  their  strategies  to 
target  all  special  audiences,  in  part 
because  State  outreach  activities  are 
often  changing  in  response  to 
information  about  what  does  and  does 
not  work.  The  examples  presented  in 
the  regulation  are  not  meant  to  be 
exhaustive.  As  noted  in  a  response 
above,  it  is  impracticable  to  list  in 


regulation  all  examples  of  effective 
outreach  strategies. 

Comment:  One  commenter  suggested 
the  final  regulation  include 
encoiuagement  of  State  partnerships 
with  HRSA  grantees.  This  commenter 
believed  that  HRSA's  access  points  in 
the  field  can  and  should  be  accountable 
for  assisting  States  in  making  SCHIP 
outreach  a  success. 

Response:  We  encoxu-age  States  to 
partner  with  HRSA  grantees  to  identify 
potentially  eligible  children,  inform 
families  of  the  availability  of  SCHIP  and 
other  public  health  coverage  programs 
and  provide  application  assistance. 

Comment:  Several  commenters 
recommended  that  HCFA  require  States 
to  describe  in  their  SCHIP  plans  the 
efforts  that  they  have  made  to  consult 
with  "stakeholders"  regarding  the 
outreach  strategies  that  are  likely  to 
prove  most  effective.  Suggested 
stakeholders  include  enrollees, 
providers,  local  officials,  appropriate 
state  agencies,  WIC  clinics,  early 
childhood  programs,  schools,  consumer 
groups,  and  homeless  assistance 
programs.  Another  commenter 
recommended  the  use  of  stronger 
language  than  that  used  in  the  preamble 
to  ensure  public  and  potential  enrollee 
participation  in  the  creation  of  outreach 
materials  and  strategies.  The  commenter 
suggested  replacing  the  word  "should" 
with  "must"  in  the  following  sentence: 
"To  be  effective,  messages  and 
promotional  materials  must  be 
developed  with  the  assistance  of  people 
toward  whom  the  message  is  directed." 
Another  commenter  recommended  that 
HCFA  require  States  to  describe  how 
they  will  identify  populations  of 
uninsured  children  and  how  they  will 
enlist  the  assistance  of  members  of  these 
populations  in  developing  procediues 
specifically  designed  to  reach  these 
populations  and  enroll  them. 

Response:  States  are  required  in 
§  457.120  to  describe  the  methods  the 
State  uses  to  involve  the  public  in  both 
the  design  and  implementation  of  the 
program  and  to  ensure  ongoing  public 
involvement  once  the  State  plan  has 
been  implemented.  We  encourage  States 
to  consult  with  a  wide  variety  of 
interested  parties,  including  those  listed 
by  the  commenters,  in  the  development 
of  outreach  materials  and  strategies  and 
recognize  that  such  consultation,  in 
many  cases;  is  a  mechanism  for 
identifying  the  most  effective  outreach 
strategies.  However,  we  have  not  revised 
the  regulation  text  to  specify  that  States 
describe  in  the  State  plan  their  efforts  at 
consultation  in  regard  to  developing 
effective  outreach  strategies  beyond  the 
general  requirements  for  public  input 
aheady  addressed  in  §457.120.  While 


States  shoidd  develop  materials  with 
the  assistance  of  people  toward  whom 
the  message  is  directed,  we  do  not 
believe  that  requiring  States  to  considt 
with  specific  interested  parties  would 
ensure  meaningful  pubUc  involvement 
and  provide  States  with  continued 
flexibility  regarding  how  best  to  involve 
targeted  audiences  in  the  development 
of  outreach  materials.  A  further 
discussion  of  public  involvement  is 
found  in  §457.120. 

Comment:  Several  commenters 
believed  that  the  proposed  requirements 
for  State  outreach  programs  were 
excessive  because  SCHIP  is  not  an 
entitlement  program,  there  is  an  express 
cap  on  administrative  expenditures,  and 
some  States  may  elect  not  to  fund 
SCHIP  programs  at  a  level  to  justify 
extensive  outreach. 

Another  commenter  asserted  that  the 
proposed  regulation  is  overly 
prescriptive  regarding  the  organizations 
that  should  be  involved  in  outreach,  the 
materials  that  should  be  produced,  and 
the  cultural  variations  that  should  be 
represented. 

Response:  We  disagree  that  the 
requirements  set  forth  in  the  proposed 
rule  were  too  prescriptive.  Section 
2102(c)  of  the  Act  requires  that  a  State 
plan  include  a  description  of  its 
procedures  to  inform  families  of  the 
availability  of  health  coverage  programs 
and  to  assist  families  in  enrolling  their  _ 
children  into  a  health  coverage  program. 
Therefore,  families  must  be  provided 
certain  information  to  ensure  that  they 
are  aware  of  available  child  health 
assistance.  In  addition,  because  of  the 
importance  of  providing  information 
that  can  be  easily  understood  by  the 
family,  we  have  further  specified 
information  requirements  in  §457.110 
of  this  final  rule.  These  basic  rules  for 
assuring  that  families  are  informed  of 
the  availability  of  coverage  do  not 
impose  onerous  burdens  on  States  and 
in  fact,  are  consistent  with  the  activities 
States  have  already  undertaken. 

A  key  goal  of  this  program  is  to  ensure 
that  families  are  informed  about 
available  coverage  and  are  encouraged 
to  participate.  No  single  approach  to 
reaching  potentially  eligible  children  is 
provided  in  the  statute  and  thus,  we  are 
not  requiring  in  §  457.90  that  a  State 
implement  specific  outreach  activities. 
We  also  acknowledge  that  Federal 
funding  for  SCHIP  is  capped  according 
to  amounts  specified  by  title  XXI  and 
States  may  design  outreach  programs 
with  these  caps  in  mind.  States  have  the 
option  to  decide  which  methodologies 
and  procedures  it  will  use  to  inform 
families  of  potentially  eligible  children 
about  the  availability  of  SCHIP. 
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Comment:  One  commenter 
recommended  that  States  be  required  to 
evaluate  outreach  efforts  to  determine 
which  methods  have  been  most  effective 
(that  is,  collecting  data  from  enrollment 
sites  and  polling  enroUees  about  how 
they  heard  of  the  program.)  This 
commenter  also  recommended  that 
States  should  gather  information  from 
families  who  requested  applications  but 
did  not  complete  them  in  order  to 
determine  their  reasons  for  not 
submitting  a  completed  application. 
States  should  use  this  information  to 
choose  the  most  effective  and  efficient 
outreach  strategies. 

Response:  To  conduct  a  successful 
outreach  campaign.  States  should  assess 
which  outreach  methods  are  most 
effective  at  enrolling  eligible  children 
into  SCHIP.  We  will  work  with  the 
States  in  a  collaborative  way  to  provide 
technical  assistance  and  share 
successful  strategies.  However,  we  are 
not  requiring  a  State  to  conduct  a  formal 
evaluation.  In  §457.750,  we  do  require 
States  to  report  on  strategic  objectives  in 
the  annual  reports.  These  objectives 
often  address  effectiveness  of  outreach. 

Comment:  Two  commenters 
expressed  concern  about  States 
involving  the  provider  community  in 
the  program.  One  commenter  suggested 
that  the  final  rule  encoinage  the 
participation  of  health  care 
professionals  through  simplification  of 
the  provider  enrollment  process.  Several 
commenters  recommended  that  States 
be  required  to  conduct  outreach  to  the 
provider  community  about  SCHIP  and 
to  provide  information  and  training 
about  the  administrative/business 
procedures  of  the  programs.  This 
commenter  noted  that  pediatricians  and 
other  providers  must  be  informed  about 
the  new  insurance  programs  as  well  as 
about  Medicaid.  One  conmienter  noted 
that  HCFA  should  require  States  to 
make  administrative  rules  and 
procediues  for  SCHIP  as  simple  and  as 
similar  to  Medicaid  as  possible; 
coordinating  these  programs  eases  the 
administrative  burden  on  physicians. 

Response:  We  encourage  States  to 
partner  with  the  provider  community  as 
part  of  their  efforts  to  deliver  health  care 
services  to  Medicaid  and  SCHIP 
enroUees.  Given  that  the  provider  level 
is  the  point  at  which  enroUees  access 
health  care  services,  active  provider 
participation  and  an  understanding  of 
the  program  is  essential  to  the  program's 
success.  We  strongly  encourage  States  to 
work  with  provider  groups  in  the  State 
on  an  ongoing  basis  to  facilitate 
provider  participation  in  the  program,  ff 
simplifying  the  provider  application 
process  is  identified  as  needed  in  a  State 
to  increase  access  for  SCHIP  enroUees, 


then  we  would  expect  that  a  State 
would  make  every  effort  to  address  the 
issue. 

A  State  and  its  providers  should  build 
a  relationship  based  on  the  mutual  goal 
of  providing  access  to  quality  health 
care  services.  We  encourage  States  to 
provide  information  about  the 
administrative  and  business  practices  of 
SCHIP  and  Medicaid  to  providers' 
offices.  We  are  promoting  dual 
enrollment  of  providers. 

Comment:  One  commenter  noted  that 
outreach  should  include  providing 
information  about  the  mental  health  and 
substance  abuse,  benefits  in  SCHIP 
plans,  if  provided. 

Response:  Neither  the  proposed  not 
the  final  rules  require  States,  as  part  of 
the  outreach  provision  to  provide 
information  on  benefits,  including 
information  on  mental  health  and 
substance  abuse  benefits,  to  the  general 
public.  However,  §457.1 10(b)(1) 
requires  that  information  on  the  types  of 
benefits,  and  amount  diutition  and 
scope  of  benefits  available  imder  the 
program  must  be  made  available  to 
applicants  and  enroUees  in  a  timely 
manner.  This  would  include 
information  of  mental  health  and 
substance  abuse  benefits,  if  they  are 
available  imder  the  State's  approved 
benefit  package. 

Comment:  One  commenter 
recommended  that  HCFA  require  copies 
of  client  communication  materials  so 
that  HCFA  can  evaluate  the  accuracy, 
effectiveness  and  perhaps  establish  a 
"best  practices"  culture  for  States  in 
their  partnership  with  HCFA  in  meeting 
their  joint  missions. 

Response:  We  disagree  with  the 
commenter's  recommendation  that 
HCFA  require  copies  of  client 
communication  materials,  although  we 
typically  review  such  materials  in  our 
monitoring  visits,  we  agree  that  direct 
conmnmication  material  should  be  clear 
and  consistent  vdth  the  State  plan  rules 
and  plan  to  work  to  provide  technical 
assistance  and  faciUtate  the  sharing  of 
"best  practices." 

Comment:  Several  commenters  urged 
HCFA  to  further  discuss  opportimities 
States  have  to  outstation  eligibility 
workers  to  help  families  enroU  in 
separate  cluld  health  programs.  Several 
conunenters  suggested  that  HCFA 
include  a  full  discussion  of  the 
advantages  of  using  outstationed 
eligibility  workers  to  enroll  children  in 
both  Medicaid  and  SCHIP. 

One  conunenter  recommended  that 
HCFA  highlight  that  States  are  required 
under  federal  law  to  outstation  workers 
at  federally  qualified  health  centers 
(FQHCs)  and  Disproportionate  Share 
Hospitals  (DSH)  to  conduct  Medicaid 


eligibility  determinations  and  one 
recommended  that  DSH  hospitals  and 
FQHCs  are  also  ideal  for  outstationing 
sites  in  separate  cluld  health  programs. 

Other  commenters  believetf  that 
SCHIP  plans  should  be  subject  to  the 
Medicaid  outstationing  enrollment 
program  requirements.  One  commenter 
noted  that  the  requirement  that  States 
screen  for  Medicaid  eligibility  as  part  of 
the  SCHIP  application  process  makes  it 
clear  that  State  plans  should  be  required 
to  address  how  these  requirements  will 
be  incorporated  into  the  enrollment 
programs  at  FQHCs  and  DSH  hospitals. 
Yet  another  commenter  suggested  that 
pediatricians'  offices  also  serve  as  a 
prime  location  where  families  may 
receive  help  with  the  application 
process.  Another  commenter 
recommended  that  States  consider 
outstationing  eligibility  workers  at 
offices  and  clinics  where  uninsured 
families  can  be  identified  easily;  and 
noted  that  monetary  incentives  can  be 
offered  to  cover  the  cost  of  staff  time 
associated  with  appUcation  assistance. 

Response:  We  Agree  that  outstationing 
eligibility  workers  is  a  promising 
outreach  strategy  for  enrolling  Medicaid 
and  SCHIP-eligible  children. 
"Outstationing"  means  locating 
eligibility  workers  or  relying  on  other 
workers  or  volunteers,  in  locations  other 
than  welfare  offices  to  assist  with  the 
initial  processing  of  applications.  (The 
final  Medicaid  eligibility  determination 
must  be  made  by  the  appropriate  State 
agency.)  States  also  can  outstation 
eligibility  workers  in  other  locations 
and  they  can  contract  with  community- 
based  providers  and  organizations  to 
assist  with  applications  at  other 
locations.  Many  locations,  other  than 
DSH  hospitals  and  FQHCs,  may  be 
suitable  for  outstationing. 

We  disagree  with  the  commenter's 
recommendation  to  include  a  fuU 
discussion  of  outstationing  eligibility 
workers,  and  refer  interested  parties  to 
the  guidance  issued  on  January  23, 
1998,  which  provides  the  necessary 
detail.  The  Medicaid  program  already 
has  specific  regulations  on  this  issue 
such  as  mandatory  outstationing  of 
workers  at  FQHCs  and  DSH  hospitals, 
which  can  be  found  at  42  CFR  435.904. 
In  separate  child  health  programs,  we 
encourage  States  to  use  outstationing,  as 
it  is  one  of  many  outreach  strategies 
States  have  found  to  be  valuable.  Since 
Medicaid  and  SCHIP  enrollment  must 
be  coordinated,  Medicaid  outstation 
sites  provide  a  particularly  important 
opportunity  for  enrolling  children  who 
are  not  eligible  for  Medicaid  into  SCHIP. 
In  addition  to  Medicaid  outstation  sites, 
we  recommend  that  States  consider 
outstationing  eligibility  workers  at  other 
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sites  that  are  fi^quented  by  families 
with  children  such  as  schools,  child 
care  centers,  churches.  Head  Start 
centers,  WIC  offices.  Job  Corps  sites, 
GED  program,  local  Tribal 
organizations,  Social  Security  offices, 
community  health  centers, 
disproportionate  share  hospitals  and 
pediatricians'  offices. 

Comment:  One  commenter  urged 
HCFA  to  adopt  a  requirement  in  the 
final  rule  that  States  include  in  the  State 
plan  an  assessment  of  the  extent  to 
which  procedural  barriers  may  be 
discouiraging  enrollment  or  reenroUment 
of  eligible  children.  For  example,  a 
survey  of  families  once  enrolled  but 
failing  to  reenroU  might  indicate  the 
need  for  longer  enrollment  periods,  or 
the  need  for  acceptance  of  self- 
declaration  rather  than  actual 
verification  of  certain  items  like  chUd 
care  costs.  This  commenter  suggested 
that  the  State  plan  could  be  a  vehicle  for 
a  State  to  explain  efforts  made  to 
examine  these  procedural  barriers  and 
indicate  steps  proposed  to  reduce  them. 

Response:  We  encourage  States  to 
assess  and  simplify  their  application 
and  enrollment  processes  in  an  effort  to 
reduce  barriers  to  enrolling  uninsured 
children.  A  burdensome  application  and 
enrollment  process  can  be  a  significant 
barrier  to  successful  enrollment. 
However,  we  are  not  requiring  States  to 
perform  an  assessment  of  procedural 
barriers  in  their  State  plan,  although  we 
encourage  disciission  of  these  issues  in 
the  annual  report.  Rather,  we  vdU  work 
with  States  in  a  collaborative  way  to 
provide  technical  assistance  and  share 
successful  procedures. 

Comment:  One  commenter  urged 
HCFA  to  encourage  States  to  implement 
presumptive  eligibility  for  both 
Medicaid  and  SCHIP. 

Response:  Information  on 
presiunptive  eligibiUty  is  foimd  in 
Subpart  C  and  §435.1101  and  in  our 
responses  to  comments  on  these 
provisions  of  the  proposed  regulation. 

Comment:  One  commenter  urged 
HCFA  to  reiterate  to  States  the 
importance  of  assuring  that  they  have 
properly  implemented  the  delinking  of 
TANF  and  Medicaid.  The  commenter 
noted  that  we  will  not  be  able  to  achieve 
the  tide  XXI  goal  of  covering  more 
children,  or  of  coordinating  coverage 
among  various  health  programs,  if 
children  continue  to  miss  out  on  the 
health  care  coverage  for  which  they  are 
eligible  as  a  result  of  inadequate 
implementation  of  delinking.  This 
commenter  requested  that  HCFA  repeat 
the  key  elements  of  the  discussion  of 
ways  to  effectively  implement  delinking 
included  in  HHS'  June  5,  1998,  letter  to 
Medicaid  Directors  and  TANF 


Administrators  and  its  March  22, 1999, 
Guide  entitied  Supporting  Families  in 
Transition.  Furthermore,  the  commenter 
beUeved  HCFA  should  stress  that  States 
must  modify  their  computer  systems  to 
assure  that  families  are  not  accountable 
for  deUnking,  and  assure  that  families 
do  not  lose  Medicaid  coverage 
inappropriately  and  to  assure  that 
families  are  informed  about,  and 
enroUed  in.  Transitional  Medical 
Assistance  whenever  appropriate. 

Response:  Improving  health  care 
coverage  through  the  delinking  of 
Medicaid  and  TANF  is  a  high  priority 
in  our  efforts  to  reduce  the  number  of 
uninsured  children.  Ova  guidance  on 
this  important  initiative  will  be  issued 
separately  from  this  regulation. 

Comment:  Two  commenters 
commended  HCFA  for  the  preamble 
discussion  of  "em'oUment 
simpUfication"  and  HCFA's  other  efforts 
on  this  issue.  However,  this  one 
conunenter  recommended  that  we 
clarify  for  States  the  parameters 
established  by  Federal  law  for  taking 
steps  to  simplify  appUcation, 
eru'oUment.  and  redetermination 
procedures.  This  commenter 
recommended  repeating  the  information 
provided  in  its  September  10. 1998 
letter  to  State  officials  regarding  the 
minimimi  Federal  requirements  for  the 
appUcation  and  enrollment  process  for 
Medicaid  and  separate  child  health 
programs,  writh  respect  to  simplification 
and  opportimities  to  reduce  verification 
requirements. 

Response:  The  Federal  requirements 
for  the  application  and  enrollment 
process  for  Medicaid  and  SCHIP 
provide  a  great  deal  of  flexibility  to 
States  to  design  an  application  and 
enrollment  process  that  is  streamlined 
and  simple,  and  avoids  biudensome 
requirements  for  families  that  apply  for 
benefits.  As  indicated  in  our  September 
10, 1998  letter  to  State  officials,  certain 
Federal  rules  apply  to  these  processes, 
ff  a  State  chooses  to  develop  a  separate 
child  health  program,  the  only  Federal 
requirements  for  the  application  and 
enrollment  process  are  those  listed  in 
Subpart  C  for:  (1)  A  screening  and 
eiuoUment  process  designed  by  the 
State  to  ensure  that  Medicaid  eligible 
children  are  identified  and  enrolled  in 
Medicaid;  and  (2)  obtaining  proof  of 
citizenship  and  verifying  qualified  alien 
status.  The  Federal  requirements  for  an 
application  and  enrollment  process  in 
Medicaid  are  explained  in  42  CFR 
435.900.  As  many  States'  efforts  to 
simplify  appUcation  procedures 
demonstrate.  States  have  broad 
flexibility  imder  Federal  law  to  simpUfy 
and  streamline  the  enrollment 


procediues  for  both  Medicaid  and 
SCHIP. 

Comment:  One  commenter  urged 
HCFA  to  place  greater  emphasis  on  the 
ultimate  goal  of  outreach— enrollment. 
In  this  commenter's  view,  the  preamble 
language  should  be  strengthened  to 
encourage  States  to  implement  strategies 
for  coordinating  the  erutillment 
processes  of  benefit  programs  such  as 
WIC,  Head  Start,  the  School  Lunch 
Program,  subsidized  chUd  care  and 
others  with  Medicaid  and  SCHIP 
enrollment.  Efforts  to  enroll  children  in 
health  coverage  programs  at  the  same 
time  they  enroll  in  other  benefit 
programs  should  be  encouraged. 

Response:  Thousands  of  low-income 
children  are  served  by  programs  such  as 
WIC,  Head  Start,  the  School  Lunch 
Program,  subsidized  child  care  and  the 
Child  Support  Enforcement  program. 
We  strongly  encourage  States  to 
coordinate  enrollment  in  other  benefit 
programs  that  serve  low-income 
children  with  Medicaid  and  SCHIP 
enrollment.  For  example.  States  may 
implement  a  referral  system  between  the 
State's  Medicaid  agency,  SCHIP  agency 
(if  different  from  the  Medicaid  eigency) 
and  other  benefit  program  agencies. 
However,  the  coordination  of  these 
processes  may  only  be  applied  to  the 
extent  that  Medicaid  and  SCHIP  rules 
aUow.  States  must  continue  to  meet  the 
applicable  Federal  requirements  for 
application  and  enrollment  processes 
for  Medicaid  and  SCHIP. 

Comment:  Two  commenters 
recommended  that  HCFA  state  the  rules 
relating  to  its  child  support  enforcement 
policy  imder  Medicaid  and  SCHIP.  They 
request  that  HCFA  should  expUcitly 
note  the  prohibition  on  denying 
Medicaid  to  children  on  the  grounds 
that  their  parents  have  failed  to 
cooperate  with  establishing  paternity,  or 
with  medical  support  enforcement. 
They  ask  that  HCFA  highlight  that 
States  do  not  need  to  include  questions 
about  non-custodial  parents  on  their 
joint  or  Medicaid  applications,  instead 
they  can  solicit  such  information  at  the 
time  they  notify  families  of  their 
eligibility  for  coverage.  HCFA  should 
also  reiterate  that,  regardless  of  when  a 
State  soUcits  such  information,  it  must 
apprize  families  of  the  opportimity  to 
show  "good  cause"  for  not  providing 
the  requested  information. 

Response:  The  rules  for  eUgibiUfy  for 
SCHIP  and  our  responses  to  comments 
on  the  proposed  rules  in  this  area,  are 
found  in  Subpart  C.  Eligibility  rules  for 
Medicaid  are  issued  under  title  XIX 
authority  and  are  not  disci^ssed  in  this 
regulation. 

Comment:  One  conunenter  suggested 
the  use  of  licensed  professional 
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insurance  agents  and  brokers  to  enroll 
children.  Insurance  agents  and  brokers 
meet  with  uninsured  adults  every  day, 
as  well  as  the  employers  of  many  of  the 
parents  of  uninsiured  children.  Health 
insurance  agents  and  brokers  have  a 
perfect  opportiuiity  to  reach  those  that 
need  the  coverage  the  most,  and  since 
private  health  insurance  plans  already 
include  a  marketing  component  in  their 
administrative  cost,  involving  agents 
and  brokers  can  be  done  with  no  extra 
cost  to  the  program. 

Response:  As  noted  in  §  457.340, 
States  that  implement  separate  child 
health  programs  may  contract  with 
independent  entities  to  administer  part 
or  all  of  the  eligibility  determination 
process.  A  further  discussion  on  the 
rules,  and  our  responses  to  comments 
on  the  proposed  rules  pertaining  to 
application  processing  is  in  Subpart  C. 

Comment:  One  commenter  indicated 
that  HCFA  should  include  a  description 
of  the  opportunity  that  States  have  to 
use  innovative  quality  control  projects 
to  assure  that  allowing  families  to  self- 
declare  income  does  not  increase  the 
rate  at  which  ineligible  femilies  get 
enrolled  in  coverage. 

Response:  Oxir  requirements  related  to 
program  integrity  and  responses  to 
comments  in  this  area  are  discussed  in   . 
Subpart  I. 

12.  Enrollment  Assistance  and 
Information  Requirements  (§457.110) 

Section  2102(c)  of  the  Act  requires 
that  State  plans  include  procedures  to 
inform  families  of  the  availability  of 
child  health  assistance.  In  accordance 
with  this  provision,  we  proposed  to 
require  that  a  State  have  procedures  to 
ensure  that  targeted  low-income 
children  are  given  information  and 
assistance  needed  to  access  program 
benefits.  Specifically,  we  proposed  in 
§457.110,  that  the  State  must  make 
accurate,  easily  understood  information 
available  to  families  of  targeted  low- 
income  children  and  provide  assistance 
to  them  in  making  informed  health  care 
decisions  about  their  health  plans, 
professionals,  and  facilities.  In  order  to 
assist  families  of  targeted  low-income 
children  in  making  informed  decisions 
about  their  health  care,  we  proposed  in 
S  457.110(b)  to  require  that  States  have 
a  mechanism  in  place  to  ensure  that  the 
type  of  benefits  and  amount,  duration 
and  scope  of  benefits  available  under 
SCHIP  and  the  names  and  locations  of 
current  participating  providers  are  made 
available  to  applicants  and  beneficiaries 
in  a  timely  manner.  This  requirement 
also  is  consistent  with  the  "right  to 
information'^-provision  of  the 
President's  Consumer  Bill  of  Rights  and 
Responsibilities  and  with  the 


requirement  in  Section  2101(a)  of  the 
Act  that  child  health  assistance  be 
provided  in  an  effective  and  efficient 
manner. 

We  noted  that  the  requirements  set 
forth  in  this  section  apply  to  all  States 
that  are  providing  child  health 
assistance,  whether  through  a  Medicaid 
expansion,  a  separate  child  health 
program,  or  a  combination  program,  and 
whether  they  use  fee-for-service  or 
managed  care  delivery  systems.  Because 
Medicaid  rules  apply  to  States  that 
implement  Medicaid  expansion 
programs,  a  State  that  is  operating  a 
Medicaid  expansion  program  that  uses 
managed  care  delivery  systems  would 
also  be  required  to  comply  with  thp 
requirements  of  section  1932(a)(5)  of  the 
Social  Seciuity  Act,  enacted  by  section 
4701(a)(5)  of  the  BBA. 

We  proposed  to  require  that 
information  be  easily  understood  and 
noted  in  the  preamble  that  materials 
should  be  made  available  to  applicants 
and  beneficiaries  in  easily  understood 
language  and  format.  We  noted  in  the 
preamble  that  the  State  should  consider 
the  special  needs  of  those  who,  for 
example,  are  visually  impaired  or  have 
limited  reading  proficiency,  and  the 
language  barriers  that  may  be  faced  by 
those  who  may  use  the  inJFormation. 

Comment:  Several  commenters 
expressed  concern  that  the  proposed 
rule  did  not  expressly  require  States  to 
provide  information  in  a  linguistically 
appropriate  format,  and  one  commenter 
recommended  that  HCFA  add  a 
requirement  for  linguistically 
appropriate  information  to  the 
regulation.  Several  commenters  stressed 
that  HCFA  should  specify  in  the 
preamble  that  applicable  title  VI 
requirements  related  to  lingmstic 
accessibility  to  health  care  services  and 
that  HCFA  requires  States  to 
communicate  with  enroUees  in  a 
language  that  they  can  understand. 

One  conunenter  recommended  that 
HCFA  provide  examples  of  how  States 
and  contracted  entities  can  comply  with 
title  VI  requirements.  Several 
commenters  stated  that  HCFA  should 
require  States  to  take  into  accoimt 
language  in  creating  information 
materials.  One  commenter  expressed 
concern  about  examples  given  in  the 
preamble  for  overcoming  language 
barriers.  This  commenter  notes  that  two 
suggested  methods  should  be  used 
together  as  a  part  of  a  comprehensive 
plan  to  ensure  linguistic  access  to 
services,  but  neither  strategy  alone 
would  suffice  to  insulate  the  State  fit)m 
challenge  imder  title  VI. 

Other  commenters  stated  that  HCFA 
should  require  States  to  provide 
translated  oral  and  written  notices 


including  signage  at  key  points  of 
contact,  informing  potential  applicants 
in  their  own  language  of  their  right  to 
receive  interpreter  services  free  of 
charge.  They  further  stated  that 
bilingual  enrollment  workers  and 
linguistically  appropriate  materials  are 
necessary  to  ensure  that  limited  English 
proficiency  families  make  informed 
health  care  decisions.  Another 
commenter  feels  that  it  is  essential  for 
HCFA  to  address  the  research- 
established  higher  risk  for  minority 
children  to  lack  access  to  health 
insurance  and  health  care  in 
implementing  SCHIP.  This  conunenter 
noted  that  14%  of  Americans  speak  a 
language  other  than  English  pursuant  to 
Title  VI  of  the  Civil  Ri^ts  Act.  This 
commenter  noted  that  HCFA  has  a 
responsibility  to  ensure  that  limited 
English  proficient  persons  have  a 
meaningful  opportxmity  to  participate  in 
public  programs. 

Anotner  commenter  indicated  that 
HCFA  must  elaborate  on  requirements 
to  provide  materials  in  alternative 
formats  noted  in  the  preamble  and 
ensure  that  the  rule  includes  an  explicit 
reference  to  alternative  formats.  Thds 
commenter  suggests  that  HCFA  require 
materials  be  provided  in  accessible 
formats  for  persons  with  disabilities 
(e.g.  tape  recordings,  large  print,  braille, 
etc.)  and  in  appropriate  reading  levels 
for  persons  with  limited  literacy  skills. 

Response:  After  considering  the 
commenters'  concerns,  we  have  taken 
the  commenters'  recommendation  to 
add  a  linguistically  appropriate 
requirement  to  the  regulation.  Section 
§  457.110  has  been  revised  to  require 
that  the  State  must  make  acciuate,  easily 
understood,  linguistically  appropriate, 
information  available  to  families  of 
potential  applicants,  applicants,  and 
enrollees,  and  provide  assistance  to 
these  families  in  making  informed 
health  care  decisions  about  their  health 
plans,  professionals,  and  facilities.  In 
order  to  provide  easily  imderstood  and 
linguistically  appropriate  information. 
States  must  assure  meaningful 
commimication  for  people  who  have 
limited  English  proficiency  or  have 
disabilities  that  impede  their  ability  to 
commimicate.  This  means  that  the  State 
must  assure  that  oral  interpretation,  sign 
language  interpretation  and  auxiliary 
aids  are  provided  to  such  potential 
applicants,  applicants  or  enrollees.  In 
addition,  when  necessary  to  ensure 
meaningful  access,  written  information 
must  be  translated  or  made  available  in 
alternative  formats  such  as  large  print  or 
braille.  "For  guidance  in  this  area  and 
for  suggestions  on  how  States  can  best 
meet  title  VI  requirements,  States 
should  consult  the  DHHS  Office  for 
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Civil  Rights'  (OCR)  "Policy  Guidance  on 
the  Title  VI  Prohibition  Against 
National  Origin  Discrimination  As  It 
Affects  Persons  with  Limited  English 
Proficiency,"  (the  LEP  guidance)  at  65 
FR  52762  (August  30,  2000).  The 
guidance  is  also  available  on  OCR's  web 
site  at  www.hhs.gov/ocr. 

Comment:  Two  commenters  urged 
HCFA  to  mandate  language  access 
policies  by  establishing  numeric  or 
proportional  thresholds  according  to 
which  States  must  provide  translations 
of  all  written  materials  and  by  adopting 
minimum  standards  and  procediu^s 
that  must  be  met  when  those  thresholds 
are  crossed  by  a  SCHIP  program.  One  of 
these  commenters  asserted  that  it  is 
important  to  require  a  numeric 
threshold  rather  than  a  proportion 
threshold  as  population  densities  vary 
greatly.  Providing  flexibility  to  States  is 
important;  however,  flexibility  should 
be  granted  in  strategies  to  provide 
linguistically  and  culturally  competent 
services,  not  in  determining  whether 
there  is  a  need  for  these  services  in  a 
particular  state  or  service  area, 
according  to  this  commenter.  This 
commenter  recommended  that  States  be 
required  in  their  State  plan  to  describe 
how  they  will  target  families  who  speak 
threshold  languages  and  how  linguistic 
services  will  be  provided  to  ensiu^e 
access  to  application  and  enrollment 
assistance. 

Response:  States  must  comply  with 
all  civil  rights  requirements,  including 
those  related  to  language  access. 
Because  States  must  already  comply 
with  all  civil  rights  requirements,  we  are 
not  specifying  thresholds  for  translation 
of  material.  The  Office  for  Civil  Rights 
(OCR)  has  responsibility  for  and  issues 
policy  on  these  matters.  States  and  other 
interested  parties  may  contact  OCR  for 
information  relating  to  compliance  with 
title  VI  requirements. 

Comment:  Two  commenters  proposed 
that  HCFA  require  States  to  describe  in 
their  plans  the  procedures  they  will  use 
to  identify  population  needs  for 
specialized  information  techniques,  and 
how  they  will  develop  effective 
informing  procedures  for  persons  whose 
primary  language  is  not  English  or  who 
have  physical  or  mental  disabilities 
which  require  special  information 
techniques.  The  commenter  felt  that  this 
is  necessary  in  order  for  States  to  be  in 
compliance  (as  required  in  proposed 
rule  §  457.130)  with  title  VI  of  the  Civil 
Rights  Act  and  with  the  Americans  with 
Disabilities  Act  and  Section  504  of  the 
Rehabilitation  Act  of  1973. 

Response:  As  discussed  in  previous 
responses.  States  are  obligated  to 
comply  with  civil  rights  requirements, 
including  those  related  to  language 


access.  Because  States  must  already 
comply  with  civil  rights  requirements  as 
reflected  in  §  457.130,  we  are  not  further 
specifying  procedures  for  identifying 
populations  needing  specialized 
information  in  this  regulation. 

Comment:  One  commenter 
recommended  that  HCFA  prohibit 
States  and  contracted  entities  from 
requiring,  suggesting,  or  encouraging 
beneficiaries  to  use  family  members  or 
friends  as  translators  except  in  cases  of 
last  resort.  The  commenter  also 
recommended  that  the  Department 
should  prohibit  the  use  of  minors  as 
translators  in  all  instances. 

Response:  As  noted  above,  the  Office 
for  Civil  Rights  recently  issued  guidance 
on  the  issue  of  translation  services  on 
August  30,  2000.  The  OCR  guidance 
states  that  an  enrollee/covered  entity 
may  not  require  an  LEP  person  to  use 
friends,  minor  children,  or  family 
members  as  interpreters.  States  and 
other  interested  parties  may  contact 
OCR  for  additioned  guidance  on 
language  access. 

Comment:  One  commenter 
recommended  that  "right  to 
information"  principles  for  targeted 
low-income  children  be  required  for 
potential  applicants  as  well.  Information 
should  be  provided  in  an 
understandable  format  and  in  a 
language  appropriate  for  the  potential 
applicants  as  well  as  for  the  enrollees. 

Response:  We  agree  that  it  is 
important  that  potential  applicants,  as 
well  as  applicants  and  enrollees,  have 
information  about  the  program  made 
available  to  them.  Therefore,  we  have 
revised  §457. 110(c)  to  require  that. 
States  must  make  accurate,  easily 
understood,  linguistically  appropriate 
information  available  to  families  of 
potential  applicants,  applicants,  and 
enrollees.  States  are  encouraged  to  make 
information  widely  available,  so  that 
families  have  the  opportunity  to  become 
familiar  with  the  program. 

Comment:  One  conunenter  supported 
the  requirements  in  §457.110  and  the 
flexibility  provided  by  suggestions  in 
the  preamble.  This  commenter  believes 
that  the  proposed  regulation  fairly  states 
the  minimum  information  States  must 
provide  to  prospective  enrollees  and 
enrollees.  In  this  commenter's  view, 
some  of  the  preamble  suggestions  for 
additional  information  States  might 
wish  to  provide  are  problematic  and 
HCFA  appropriately  did  not  include 
these  suggestions  as  requirements  in  the 
proposed  rule.  The  commenter 
appreciates  that  the  States  are  given  the 
authority  to  determine  how  and  when  to 
provide  materials  in  other  languages 
and  translation  services. 


Response:  We  note  the  commenter's 
support,  but  also  need  to  make  clear  that 
States'  discretion  in  this  area  is  subject 
to  the  requirements  of  title  VI. 

Comment:  One  commenter 
recommended  that  HCFA  add,  in 
section  457.110(b)(1),  cost  sharing  and 
other  information  that  States  must  make 
available  in  order  for  families  to  make 
informed  health  care  decisions. 

One  conunenter  suggested  that  HCFA 
include  in  the  preamble  a  description  of 
the  types  of  more  specific  information 
that  should  be  provided,  such  as  access 
to  information  that  assists  health  care 
consiuners  in  making  informed 
decisions  and  encoiu^es  accountability 
on  the  part  of  the  health  plans  and 
providers.  In  this  commenter's  view,  to 
alleviate  concerns  about  overly 
burdensome  requirements  on  States, 
additional  categories  of  information 
could  be  made  available  to  the  public 
upon  request. 

Response:  We  have  revised 
§  457.110(b)  to  require  that  certain 
information  be  made  available  to 
potential  applicants,  applicants,  and 
enrollees.  In  addition  to  information  on 
benefits  and  providers,  §  457.110(b) 
requires  that  a  State  have  a  mechanism 
in  place  to  make  available  information 
related  to  cost  sharing,  enrollment 
procedures,  physician  incentive  plans, 
and  review  processes.  We  have  added 
§  457.110(b)(2)  to  specify  that  cost- 
sharing  requirements  be  made  available. 
We  have  added  §  457.110(b)(4)  to 
require  States  to  make  available  the 
circiunstances  imder  which  enrollment 
caps  or  waiting  lists  may  be  instituted, 
including  the  process  for  deciding 
which  children  will  be  given  priority  for 
enrollment  and  how  they  will  be 
informed  of  their  status  on  a  waiting 
list.  We  have  also  added  §45 7. 11 0(b)(5) 
to  require  States  to  make  available 
information  on  physician  incentive 
plans  described  in  §  422.210(b)  of  this 
chapter,  as  required  by  §  457.985  of  this 
final  rule.  Finally,  we  have  added 
§  457.110(b)(6)  to  require  States  to  make 
available  information  on  the  process  for 
review  that  is  available  to  applicants 
and  enrollees  as  described  in 
§457.1120.  The  information  listed 
above  is  necessary  to  enable  potential 
applicants,  applicants  and  enrollees  to 
make  informed  health  care  decisions. 

In  addition  to  the  information  that  a 
State  must  make  available,  other  basic 
information  should  be  made  available  to 
families  upon  request.  This  information 
could  include  procedures  for  obtaining 
services,  including  authorization 
requirements;  the  extent  to  which  after- 
hours  and  emergency  services  are 
provided;  the  rights  and  responsibilities 
of  enrollees;  any  appeal  rights  that  the 
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State  chooses  to  make  available  to 
providers;  with  resjpect  to  managed  care 
organizations  and  health  care  faciUties, 
their  licensure,  certification,  and 
accreditation  status;  and,  with  respect  to 
health  professionals,  information  that 
includes,  but  is  not  limited  to, 
education  and  board  certification  and 
recertification.  A  State  that  provides 
services  through  a  managed  care 
delivery  system  should  consider  making 
additional  information,  such  as  the 
policy  on  referrals  for  specialty  care  and 
for  other  services  not  furnished  by  the 
enrollee's  primary  care  physician, 
available  to  fomilies  of  targeted  low- 
income  children. 

Comment:  Two  commenters 
reconunended  that  HCFA  delete 
§457.110.  These  commenters  feel  that 
States  should  have  complete  flexibihty 
in  the  use  of  administrative  dollars 
because  they  are  capped  by  title  XXI. 
According  to  this  commenter, 
development  of  rules  in  this  area  is 
inappropriate  and  reduces  State 
flexibility  to  design  its  program  in  the 
way  that  best  serves  the  needs  of  that 
State's  children.  They  note  that  States 
should  be  permitted  to  make  these 
decisions  and  allowed  to  adopt 
commercial  sector  practices  or  practices 
more  consistent  with  Medicaid. 

Several  commenters  recommended 
that  no  specific  requirements  with 
respect  to  the  information  provided  to 
families  be  adopted  and  that  the  level  of 
assistance  provided  be  determined  by 
the  State.  These  commenters  indicated 
their  belief  that  the  proposed  regulation 
is  far  too  stringent  and  prescriptive 
regarding  the  level  of  enrollment 
assistance  States  are  required  to  offer 
families.  They  noted  that,  in  the 
commercial  sector,  health  plans  are  not 
required  to  provide  enrollment 
assistance  to  individuals.  The 
commenters  appreciated  the  authority 
provided  to  States  to  determine  how 
and  when  to  provide  materials  in  other 
languages  and  translation  materials^nd 
observed  that  States  realize  the 
importance  of  providing  this 
information  to  families.  However,  the 
commenters  noted  that  States  are 
limited  to  a  10  percent  expenditure 
allotment  for  enrollment,  outreach  and 
administration  and  that  requiring 
additional  material  would  be  onerous. 

Response:  We  disagree  that  the 
requirements  set  forth  in  §457.110  are 
too  prescriptive.  Section  2102(c)  of  the 
Act  requires  that  State  plans  include 
procedures  to  inform  families  of  the 
availability  of  child  health  assistance 
imder  a  State's  program  and  to  assist 
them  in  enrolling  in  such  a  program.  We 
have  provided  siifficient  flexibility  to 
allow  a  State  to  design  strategies  that 


best  meet  the  needs  of  families  while 
setting  Tn'"'"iiim  requirements 
consistent  with  these  statutory 
provisions  for  the  information  that  must 
be  provided  to  assist  families  of  targeted 
low-income  children  in  making 
informed  decisions  about  their  health 
care. 

We  recognize  that  States  have  limited 
federal  SOHIP  matching  funds  available 
for  administrative  expenses.  However, 
certain  information  must  be  provided  to 
families  to  ensure  that  they  are  informed 
of  the  availability  of  child  health 
assistance.  We  note  that  most  private 
sector  health  plans  routinely  make 
available  the  information  we  have 
specified  in  this  regulation  to  potential 
applicants  and  enrollees,  including 
benefit  descriptions  and  lists  of 
participating  providers.  Moreover,  a  key 
goal  of  this  program  is  to  ensure  that 
families  are  informed  about  available 
coverage  and  are  encouraged  to 
participate. 

Comment:  One  commenter  noted  that 
the  outreach  and  enrollment 
requirements  are  extensive  considering 
the  10  percent  cap  and  reconmiends 
modifying  the  rule  to  address  the  needs 
of  applicants  by  requiring  general 
information,  or  deleting  the  reference  to 
applicants. 

Response:  We  disagree  that  making 
this  information  available  to  applicants 
is  not  feasible  due  to  the  10%  cap  on 
administrative  spending.  We  are  not 
requiring  that  the  State  provide  each 
potential  applicant  with  the  required 
information,  but  to  make  the 
information  available  to  potential 
applicants,  and  provide  the  information 
to  applicants  and  enrollees  in  a  timely 
manner.  Potential  applicants  and 
applicants  should  have  the  opportunity 
to  become  familiar  with  the  State's 
program  so  that  they  can  make  informed 
decisions  about  the  program  and 
selecting  a  health  plan  or  provider.  In 
the  event  that  a  potential  applicant  or  an 
applicant  becomes  an  enrollee,  the 
child's  family  will  already  be  informed 
about  the  services  that  are  covered  and 
how  to  access  those  services.  This  is 
particularly  important  if  the  child  has 
immediate  medical  needs. 

Comment:  According  to  one 
commenter,  providing  current  provider 
participation  information  is  an 
impractical  requirement.  States  should 
be  free  to  updAe  provider  participation 
information  on  a  periodic  basis.  Other 
commenters  stated  that  it  is  difficult  to 
distribute  hard  copy  information  of  up- 
to-date  provider  lists  to  all  enrollees; 
however,  they  suggest  that  web  sites  and 
toll-free  numbers  be  listed  as  suggested 
methods  of  making  up-to-date 
information  available. 


Response:  States  are  required  to  have 
a  mechanism  to  ensure  that  the  names 
and  locations  of  current  participating 
providers  are  made  available  to 
applicants  and  enrollees.  States  may 
update  directories  on  a  periodic  basis  as 
long  as  there  is  another  mechanism 
through  which  enrollees  can  obtain 
current  information.  For  example,  a 
State  could  use  a  telephone  hotline  to 
make  current  information  available  to 
applicants  and  enrollees. 

Comment:  One  commenter 
reconunended  that  the  State  should  be 
required  to  distribute  information  that 
lists  the  enrollee's  benefits  and  an 
updated  provider  directory  listing 
available  providers  as  soon  as  a  child 
enrolls  in  SCHIP.  According  to  this 
commenter,  States  should  be  required  to 
consistently  update  a  database  for  the 
provider  directory  since  providers  will 
change  often  and  materials  should  be 
available  in  all  languages  enrollees 
speak. 

Response:  Under  §  457.110(b),  States 
must  make  information  available  to 
potential  applicants,  applicants  and 
enrollees  in  a  timely  manner.  States 
should  provide  this  information,  which 
includes  benefit  and  provider 
information,  within  a  reasonable 
amount  of  time  after  an  individual  is 
enrolled  in  SCHIP  if  the  information  is 
not  provided  before  enrollment. 
Information  should  be  provided  to 
enrollees  so  that  they  have  sufficient      x 
time  to  choose  a  primary  care  provider 
and  a  health  plan  where  there  is  a 
choice.  As  indicated  in  the  previous 
response,  States  must  have  a  mechanism 
to  ensure  that  current  provider 
information  is  available.  Furthermore, 
States  are  required  by  §  457.110(a)  to 
make  information  available  to  families  . 
of  potential  applicants,  applicants  and 
enrollees  in  an  easily  understood, 
linguistically  appropriate  format.  States 
must  also  meet  more  general  civil  rights 
requirements  as  specified  under 
§457.130. 

Comment:  One  commenter 
encouraged  States  to  make  enrollment 
assistance  available  in  providers'  offices 
and  indicated  that  enrollment  assistance 
should  also  be  provided  in  child  care 
settings.  All  families  applying  for  child 
care  assistance  should  receive 
information  about  SCHIP  and  Medicaid 
according  to  this  commenter. 

Response:  We 'encourage  States  to 
make  information  about  enrollment 
procedures  available  to  health  care 
providers.  States  that  implement 
separate  child  health  programs  are 
required  under  §  457.370  of  this  final 
regulation  to  provide  application 
assistance  and  health  care  provider 
offices  are  often  a  logical  place  to 
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provide  such  assistance.  Fmther 
information  on  this  requirement  is 
found  in  §457.361  and  in  our  responses 
to  comments  on  that  section.  We  also 
encoiu^e  States  to  make  SCHIP 
outreach  material  available  to  families 
applying  for  or  receiving  child  care 
assistande.  Child  care  agencies  often 
serve  the  same  children  who  States  are 
trying  to  reach  through  their  child 
health  outreach  strategies.  As  noted  in 
§457.90,  no  single  approach  to  reaching 
children  is  prescribed  in  this  regulation 
and  multiple  approaches  are  likely  to  be 
most  effective. 

Comment:  One  commenter  supported 
the  requirement  that  States  make 
accurate,  easily  understood  information 
relevant  to  enrollment  available  to 
families  of  potentially  eligible  children. 
The  commenter  urged  HCFA  to  make 
clear  that  such  information  should  be 
available  to  adolescents,  as  well  as  their 
families.  In  this  commenter's  view, 
provider  information  should  indicate 
providers  specializing  in,  or  with  an 
interest  in,  adolescent  care. 

Response:  As  defined  in  §  457.10,  a 
child  is  an  individual  under  the  age  of 
19.  Hence,  the  term  "child"  includes 
adolescents  within  that  age  range.  We 
encourage  States  to  consider  ways  to 
reach  out  directly  to  adolescents,  such 
as  by  providing  age  appropriate 
outreach  and  education  materials 
directly  to  adolescents  since  they  may 
obtain  health  care  services 
independently  of  their  parents  or  family 
members.  Furthermore,  adolescents 
should  be  provided  information  that 
assists  them  in  identifying  and  linking 
up  with  providers  that  specialize  in 
adolescent  health  care.  This  information 
should  be  finely  available  to  anyone 
who  requests  it. 

Comment:  One  commenter 
recommended  that  HCFA  require  States 
to  inform  and  educate  parents  of 
children  with  special  health  needs 
about  special  services  available  for  their 
children  and  how  to  access  these 
services, 
j      Response:  We  encourage  States  to 
'  consider  the  luiique  needs  of  families 
with  children  with  special  health  needs 
when  developing  procedures  to  provide 
information  to  families.  If  applicable. 
States  should  provide  information 
regarding  supplemental  benefits  for 
special  needs  populations.  Further 
discussion  on  assuring  appropriate 
treatment  for  enrollees  with  chronic, 
complex  or  serious  medical  conditions 
is  found  in  §  457.495(b)  and  in  oiu- 
response  to  comments  on  that  section. 

Comment:  A  commenter  suggested 
that  HCFA  emphasize  that  States  take 
special  steps  to  target  educational 
material  to  families  of  newborns  to 


ensure  enrollment  during  the  crucial 
first  months  of  life  when  screenings, 
vaccinations,  and  preventive  care  visits 
are  vital. 

Response:  We  encourage  States  to  take 
additional  steps,  beyond  making  the 
information  required  at  §457. 110(b) 
available,  to  educate  special  audiences. 
Families  of  newborns  will  benefit  from 
educational  programs  designed  to 
inform  them  of  the  advantages  of 
enrolling  eligible  newborns  in  health 
insurance,  including  obtaining  well- 
baby  care  and  immunizations.  As 
required  in  §457.495,  a  State  plan  must 
include  a  description  of  the  States' 
methods  for  assuring  the  quality  and 
appropriateness  of  care,  particularly 
with  respect  to  providing  well-baby/ 
well-child  care  and  childhood 
immunizations,  as  well  as  other  areas 
highlighted  by  that  section.  A  further 
discussion  of  State  plan  requirements 
relating  to  appropriateness  of  care  is 
contained  in  §457.735  and  our 
responses  to  comments  on  that  section. 

Comment:  Several  commenters 
expressed  concern  that  the  proposed 
rules  do  not  provide  clear,  detailed 
standards  under  §457.110.  These 
commenters  expressed  that  it  woidd  be 
appropriate  for  HCFA  to  provide  more 
detailed  regulatory  requirements  as  to 
what  is  meant  by  the  timely  provision 
of  information,  criteria  for  easily 
understood  information,  and  direction 
as  to  format.  They  recommend  that 
States  should  list  providers  by  corporate 
name  and  popular  name,  by  individual 
provider  names,  and  by  the  entity  (such 
as  health  center). 

Response:  States  should  have  the 
flexibility  to  design  a  mechanism  for 
providing  information  that  will  best 
meet  the  needs  of  potential  applicants, 
applicants  and  enrollees,  including 
whether  there  is  a  need  to  refer  to 
providers  by  more  than  one  name  and 
their  entity.  In  the  spirit  of  State 
flexibility,  we  do  not  agree  with  the 
suggestion  to  further  define  timely 
provision  of  information,  criteria  for 
easily  understood  information,  or 
direction  as  to  format — aside  from  what 
has  already  been  define  in  applicable 
Federal  law.  No  one  approach  is  most 
effective  in  providing  information  in  all 
settings  and  to  all  audiences;  therefore, 
we  are  not  adopting  this  suggestion. 

Comment:  One  commenter  noted  that 
the  family  needs  to  understand  the 
consequences  of  applying  for  a  separate 
child  health  program  and  being  found 
eligible  for  Medicaid. 

Response:  The  requirements  for 
providing  this  information  to  applicants 
are  foimd  in  subpart  C,  including 
§  457.360(a),  relating  to  informed 
application  decisions. 


Comment:  One  commenter  strongly 
supported  the  requirement  that  States 
provide  specific  benefit  and  provider 
information  in  an  easily  understood 
format  and  language.  This  commenter 
recommended  that  the  list  of  other  basic 
information,  as  stated  in  the 
supplementary  information,  include 
consent  and  confidentiality  laws  for 
minors  and  be  included  in  the  final 
language  of  §  457.110(b).  Another 
commenter  noted  that  the  section 
regarding  the  integration  of  the 
Consumer  Bill  of  Rights  should  include 
protections  for  families  as  parental 
consent  will  generally  be  a  requisite  for 
treatment  under  SCHIP. 

Response:  We  note  the  commenter's 
support  for  the  requirement  to  provide 
information  in  an  easily  understood 
format  and  language.  However,  we 
disagree  with  the  recommendation  of 
requiring  a  State  to  provide  information 
on  consent  and  confidentiality  laws  for 
minors.  While  we  agree  that  this  may  be 
a  good  idea,  we  believe  that  requiring 
that  such  information  be  provided 
would  be  an  undue  burden  on  States, 
and  therefore  we  have  not  amended  the 
regulation  text  to  require  that  States 
provide  this  information  to  applicants 
or  enrollees.  However,  we  note  that  in 
§  457.1110(b)(4),  we  require  States  to 
assure  that  all  contractors  protect  the 
confidentiality  of  information  about 
minors  and  the  privacy  of  minors  in 
accordance  with  applicable  Federal  and 
State  law. 

Comment:  One  commenter  felt  that 
consumer  participation  in  treatment 
should  be  "developmentally 
appropriate."  The  commenter 
reconunended  that  HCFA  add  language 
about  appropriate  participation  of 
guardians  and  parents  and  the  family  in 
general. 

Response:  We  encourage  States  and 
providers  to  communicate  in  terms  that 
can  be  imderstood  by  consumers  with 
varied  developmental  levels.  Further 
information  on  assuring  quality  and 
appropriateness  of  care  is  found  in 
§457.495  and  the  responses  to 
comments  on  that  section. 

Comment:  One  commenter  requested 
clarification  of  HCFA's  intent  and 
expectations  in  requiring  States  to  assist 
families  in  making  health  care 
decisions.  Several  other  commenters 
requested  clarification  that  assisting 
families  does  not  include  decisions 
relating  to  the  direct  provision  of  care, 
and  that  these  decisions  should  be  made 
between  parents  and  the  health  care 
provider. 

Response:  States  should  have  the 
flexibility  to  design  a  mechanism  to 
assist  families  in  making  informed 
health  care  decisions  about  their  health 
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plans,  professionals,  and  fecilities  that 
best  meets  the  needs  of  the  families  in 
the  State.  No  one  approach  may  be  the 
most  effective  in  assisting  families. 
Section  §457.1 10(a)  requires  that  the 
State  provide  assistance  to  feimilies  in 
mnlring  informed  health  care  decisions 
about  their  health  plans,  professionals, 
and  facilities.  All  decisions  regarding 
treatment  options  should  be  made 
between  the  patient,  the  family  (as 
appropriate),  and  the  health  care 
provider.  In  order  to  assist  families  in 
making  health  care  decisions.  States 
must,  at  a  minimiun,  have  a  mechanism 
in  place  to  ensiire  that  information  is 
provided  as  required  by  §  457.110(b). 

13.  Public  Involvement  in  Program 
Development  (§  457.120) 

States  are  required  imder  section 
2107(c)  of  the  Act  to  include  in  the  State 
plan  the  process  that  the  State  used  to 
accomplish  public  involvement  in  the 
design  and  im^ementation  of  the  plan 
and  the  method  to  ensure  ongoing 
public  involvement.  We  proposed  to 
implement  this  provision  at  §457.120. 

In  the  preamble  to  the  proposed  rule 
we  encourage  States  to  provide  for 
participation  from  organizations  and 
groups  such  as  hospitals,  community 
health  centers,  and  other  providers, 
enrollees,  and  advocacy  groups.  We  also 
suggested  mechanisms  for  encouraging 
public  involvement  such  as  through 
holding  public  meetings,  establishing  a 
child  health  commission,  publishing 
notices  in  newspapers,  or  creating  other 
methods  for  public  access  to  materials. 
We  indicated  that  States  may  use  any 
process  for  public  input  that  affords 
interested  parties  the  opportunity  to 
learn  about  the  State  plan  and  allow  for 
public  input  in  all  phases  of  the 
program. 

Comment:  Several  commenters 
strongly  encoiuBged  public 
participation  in  all  aspects  of  planning, 
implementation,  evaluation  and 
monitoring  of  SCHIP.  These 
commenters,  including  several  States, 
specifically  cited  the  value  of 
participation  from  individuals,  families. 
Native  Americans,  organizations 
concerned  with  the  health  of 
adolescents,  and  other  stakeholders. 
They  noted  the  ability  of  public 
participants  to  assist  federal  State  and 
local  officials  in  identifying  the 
characteristics  and  needs  of  enrollees, 
suggesting  effective  program  designs 
and  implementation  techniques,  and 
gathering  and  reporting  information  on 
enrollees'  experiences  with  SCHIP. 
These  commenters  therefore  supported 
the  proposed  requirements  that  State 
plans  describe  the  procedures  to  be  used 
to  involve  the  public  in  the  design  and 


implementation  of  the  program  and 
ensiire  ongoing  public  involvement,  and 
also  supported  the  public  notice 
requirement  for  State  plan  amendments. 
They  also  supported  the  ideas  and 
suggestions  contained  in  the  preamble 
to  the  proposed  rule.  Some  commenters 
suggested  strengthening  the  regulatory 
provisions  by  requiring  States  to  engage 
in  specific  activities  and  collect  public 
participation  data  to  ensure  that  State 
programs  are  effectively  involving  the 
public. 

Response:  We  agree  that  public 
involvement  is  integral  to  the  success  of 
SCHIP  in  every  State  and  appreciate  the 
support  of  the  commenters.  We  have 
included  the  requirement  at  §  457.120 
for  initial  and  ongoing  public 
involvement,  consistent  with  the 
statute,  in  order  to  ensure  that  it  takes 
place.  Our  early  experience  with  SCHIP 
as  well  as  our  experience  with  other 
programs  demonstrate  the  benefit  of 
public  participation  in  identifying  and 
resolving  issues. 

We  encourage  States  to  take  a 
thoughtful  approach  to  ensuring 
ongoing  public  involvement  once  the 
State  plan  has  been  implemented.  We 
believe  that  the  most  effective  approach 
to  ensuring  public  input  is  to  allow 
States  the  flexibility  to  design  a  process 
that  affords  interested  parties  the 
opportimity  to  learn  about,  and 
comment  on,  proposed  changes  in  the 
program  and  to  identify  problems  and 
make  suggestions  for  improvement  to 
the  administering  agency.  States  should 
employ  multiple  methods  of  obtaining 
public  input  and  provide  for 
participation  by  a  wide  variety  of 
stakeholders.  To  encoiu^ge  public 
involvement,  a  State  can — 

•  Hold  periodic  public  hearings  to 
provide  a  forum  for  comments  when 
developing  or  implementing  their  State 
plans  and  plan  amendments; 

•  Establish  a  child  health  commission 
or  a  consumer  advisory  committee  that 
is  responsible  for  soliciting  broader 
public  opinion  about  the  State  plan  and 
formulating  the  development  of  program 
changes,  and  have  their  meetings  open 
to  members  of  the  public; 

•  Make  presentations  to,  and  solicit 
input  bom,  child  health,  consumer 
advisory  or  medical  care  advisory 
groups  and  provider  groups; 

•  Pubhsh  notices  in  generally 
cinndated  newspapers  advertising  State 
plan  or  amendment  development 
meetings  so  the  public  can  provide 
input; 

•  Create  a  mechanism  enabling  the 
public  to  receive  copies  of  working 
proposals,  such  as  proposed  State  plan 
amendments,  and  provide 
"stakeholders"  witii  the  opportunify  to 


submit  comments  to  the  State  (such  as 
mailing  information  to  "stakeholders," 
including  providers  and  families  likely 
to  be  served  by  SCHIP  or  posting 
information  about  proposed  changes  on 
a  State  web  site); 

•  Use  a  process  specified  by  the  State 
leglslatine  prior  to  submission  of  the 
proposal; 

•  Provide  for  formal  notice  of,  and 
comment  on,  program  changes  in 
accordance  with  the  State's 
administrative  procedure  act;  and/or 

•  Any  other  similar  process  for  public 
input  that  would  afford  an  interested 
party  the  opportunity  to  learn  about  and 
comment  on  proposed  changes  in  the 
program  and  to  offer  comments  on  how 
the  program  is  operating  and 
suggestions  for  improvements. 

In  addition,  all  State  plans, 
amendments,  annual  reports  and 
evaluations  are  made  available  to  the 
public  on  the  HCFA  web  site  to  ensure 
ongoing  public  participation.  States 
have  flexibility  in  the  manner  in  which 
they  choose  to  involve  the  public  in 
learning  about  and  commenting  on 
program  design  and  implementation. 
While  we  will  monitor  States'  activities 
and  effectiveness  related  to  public 
involvement,  we  do  not  accept  the 
suggestion  to  require  collection  of 
public  participation  data  in  this  final 
rule. 

Comment:  One  commenter 
appreciated  the  prompt  posting  of  State 
plan  information,  approval  and 
disapproval  letters,  amendment  fact 
sheets,  and  summary  information  on  the 
HCFA  web  site. 

Response:  We  appreciate  the 
commenter's  support  for  the 
information  posted  on  HCFA's  web  site. 

Comment:  Several  commenters 
requested  that  HCFA  further  discuss  the 
inclusion  of  various  stakeholder  groups 
into  the  public  process.  Some  urged 
HCFA  to  discuss  in  the  preamble  ways 
to  include  parents  of  SCHIP  children  in 
the  planning  and  monitoring  of  benefits 
and  service  deliver  systems.  Others 
suggested  expanding  the  provisions  of 
the  rule  to  specify  types  of  groups  that 
should  be  involved,  including  parents, 
children,  teachers,  advocates,  providers 
of  services  to  low-income  and 
uninsured  children,  agencies  involved 
in  the  provision  of  medical  and  related 
services,  managed  care  entities  that  hold 
SCHIP  contracts,  and  the  mental  health 
and  substance  abuse  communities. 
Some  commenters  also  recommended 
including  involvement  by  physicians' 
organizations  and  dentists.  One 
commeifter  suggested  ensuring  that 
public  participants  should  have 
experience  in  caring  for,  and  knowledge 
about,  adolescents.  Several  of  the 
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commenters  also  recommended  that  the 
rule  specify  the  aspects  of  the  plan  that 
^should  be  subject  to  public  input,  and 
should  include  eligibility,  benefits, 
program  design,  provider  qualifications 
and  payment,  outreach  and  enrollment 
procedures,  and  family  cost  sharing. 

Response:  We  encourage  States  to 
involve  aU  "stakeholders"  throughout 
the  development  and  operation  of  the 
program.  "Stakeholders"  may  include 
parents,  children,  teachers,  advocates, 
the  mental  health  and  substance  abuse 
community,  dental  providers, 
physicians  and  physicians' 
organizations,  managed  care  entities, 
and  other  groups  with  experience  in 
caring  for  and  knowledge  of  children, 
including  adolescents.  We  do  not  agree 
that  the  regulation  should  specify 
groups  that  must  be  involved  nor  those 
program  elements  for  which  public 
involvement  is  required,  because 
appropriate  involvement  may  vary 
based  upon  the  program  element  under 
consideration  and  circumstances  within 
a  specific  State.  States  may  ensure 
public  involvement  through  a  variety  of 
approaches,  as  noted  above.  As  part  of 
its  ongoing  method  for  ensiuing  public 
involvement,  States  are  encouraged  to 
consult  with  stakeholders  in  the 
development  of  annual  reports  and 
evaluations.  As  indicated  in  previous 
responses,  each  State  must  make  a 
concerted  effort  to  involve  the  public  on 
an  ongoing  basis  but  should  have  the 
flexibility  to  design  the  processes  for 
involving  the  public  in  light  of  the 
circiunstances  in  each  State. 

Comment:  One  commenter  and  its 
member  organizations  inge  strengthened 
and  more  detailed  requirements  for 
public  input  at  the  State  level.  One 
commenter  strongly  recommended  more 
guidance  to  the  States  about  required 
public  participation  in  the  development 
and  implementation  of  their  plans, 
including  substantial  changes  to  the 
plans.  Although  this  commenter's  State 
policy  makers  have  kept  a  coalition  of 
stakeholders  (including  consumer 
organizations  and  health  care  providers) 
informed  about  many  changes  and  have 
solicited  the  coalition's  inpui  on  a 
regxilar  basis,  they  noted  in  their  view 
that  niunerous  major  program  decisions 
that  could  hav£  a  significant  impact  on 
consiuners  have  been  made  without 
public  input.  This  commenter  noted 
that  the  State  SCHIP  legislation  requires 
the  State  agency  to  adopt  rules,  which 
requires  a  formal  notice  and  hearing 
process,  but  stated  that  the  agency  has 
not  yet  promulgated  a  single  rule. 
Another  commenter  urged  that  HCFA 
require  specific  methods  for  soUciting 
and  obtaining  public  input,  even  if 
States  are  permitted  to  select  from 


among  alternate  specified  methods. 
Some  commenters  urged  HCFA  to 
specifically  enforce  public  input 
requirements,  and  to  ensiue  that  the 
public  involvement  is  meaningful. 

Response:  We  do  not  agree  mat 
mandating  a  particidar  set  of  procedures 
would  necessarily  ensure  meaningful 
public  involvement.  Methods  that  work 
effectively  in  one  State  may  not  work  or 
be  utilized  effectively  in  another  State. 
It  is  vitally  important  that  a  State 
employ  carefully  considered  methods  to 
ensure  involvement  of  a  wide  variety  of 
interested  parties.  This  variation  across 
States  necessitates  allowing  a  State  the 
flexibility  to  tailor  its  methods  to  the 
population  it  serves  and  other  State 
characteristics.  We  encourage  States  to 
employ  multiple  methods  of  obtaining 
pubUc  input.  We  monitor  compliance 
with  all  State  plan  and  regulatory 
requirements,  including  those  related  to 
pubHc  involvement. 

Comment:  A  conmienter  noted  that,  in 
the  preamble  to  the  proposed  rule, 
HCFA  encouraged  States  to  create  a 
mechanism  enabling  the  public  to 
receive  copies  of  working  proposals  in 
order  to  provide  comments  to  the  States 
and  that  most  States  have  posted  their 
original  State  plans  on  the  web  or  have 
made  ordering  information  available  to 
the  public.  But  this  commenter  stated 
that  States  have  not  extended  this  same 
courtesy  with  proposed  amendments  of 
State  plans.  States  are  often  unwilling  to 
share  proposed  amendments  and 
changes  in  the  program  until  the 
amendment  has  been  approved  by 
HCFA.  This  practice  inhibits  public 
involvement  in  the  development  of  the 
program  in  this  commenter's  view.  This 
commenter  urged  that  HCFA  design 
procedures  that  enforce  the  requirement 
that  States  ensure  ongoing  public 
involvement  in  the  amendment  process. 

Response:  We  encourage  States  to 
provide  working  copies  of  State  plan 
amendments  to  interested  parties  so 
they  may  provide  valuable  input  into 
the  design  of  program  changes. 
However,  we  are  not  requiring  States  to 
do  so.  States  must  have  a  method  to 
ensure  ongoing  public  involvement 
beyond  the  initial  implementation  of  the 
program  and  we  will  monitor 
compliance  with  all  requirements, 
including  those  related  to  ongoing 
public  involvement.  We  would  like  to 
be  informed  if  interested  parties  do  not 
believe  they  have  adequate  means  to 
provide  input  into  the  SCHIP  design 
and  implementation. 

Comment:  One  commenter  strongly 
encouraged  HCFA  to  provide  further 
elaboration  in  the  rule  itself  on 
strategies  that  States  should  use  to 
promote  public  involvement. 


Specifically,  the  commenter 
recommended  that  the  final  rule  should 
require  States  to  offer  the  public  several 
different  avenues  for  providing 
substantial  input  into  the  design  and 
ongoing  implementation  of  SCHIP, 
including  pubUc  involvement  in 
"substantial"  State  plan  amendments. 
For  example,  the  commenter  noted  that 
the  final  rule  could  specify  that  States 
can  satisfy  the  requirement  to  involve 
the  pubhc  in  SCHIP  by  undertaking  a 
number  of  the  following  activities: 
convening  public  hearings;  advertising 
public  hearings  in  generally  circulated 
newspapers;  making  presentations  to 
child  health,  consumer  advisory  or 
medical  care  advisory  groups;  mailing 
information  about  program 
implementation  to  stakeholders, 
including  providers  and  famihes  likely 
to  be  served  by  SCHIP;  and  posting 
information  about  the  status  of  SCHIP 
implementation  on  a  State  web  site.  In 
this  commenter's  view,  it  is  essential 
that  the  final  rule  do  more  than  Ust 
possible  examples  of  how  States  could 
comply  with  the  public  input 
requirement,  and,  in  particular,  not 
suggest  that  undertaking  one  of  a  long 
list  of  strategies  will  be  sufficient. 

Response:  We  encourage  States  to  use 
midtiple  methods  of  obtaining  public 
input.  In  a  previous  response  in  this 
section,  we  have  provided  further 
suggestions  promoting  public 
involvement  and  a  number  of  these 
suggestions  reflect  this  commenter's 
suggestions.  However,  as  noted  and 
explained  previously,  we  have  not 
revised  the  regulation  to  require  or 
include  specific  methods  for  ensuring 
public  involvement. 

Comment:  One  commenter  applauded 
HCFA's  efforts  to  increase  access  to 
information  and  believes  that 
requirements  for  State  and  local  level 
input  as  the  programs  are  developed 
and  amended,  including  specification  of 
a  variety  of  clearly  defined  methods  of 
providing  input,  can  only  help  SCHIP. 

Response:  As  indicated  in  previous 
responses  in  this  section,  we  encourage 
States  to  take  a  thoughtful  approach  in 
developing  methods  to  ensure  public 
involvement,  however,  specifying 
methods  in  regulation  is  not  necessarily 
the  most  effective  way  of  ensuring 
public  involvement  within  each  State. 

Comment:  One  commenter  set  forth 
the  view  that  the  methods  described  in 
the  preamble  for  ensuring  public 
involvement  are  excellent  if  used  and 
publicized.  This  commenter 
recommended  that  States  be  required  to 
report  the  methods  used  annually  so 
that  advocates  and  family  members  can 
understand  the  mechanisms  for 
participation.  In  the  view  of  this 
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commenter,  small  public  notices  are  not 
a  meaningful  way  to  reach  consimiers 
and  this  commenter  is  using  the  web 
postings  by  HCFA  to  help  educate 
parent  leaders.  This  commenter 
encouraged  families  to  go  to  the  web  site 
to  find  their  States'  annual  report  to 
help  them  understand  the  program  and 
become  involved  in  the  SOflP  process. 
If  the  annual  report  contains  no 
reference  to  public  input,  there  is  no 
opportimity  for  participation  by 
consumers  and  the  rules  regarding 
public  involvement  are  rendered 
useless,  in  this  commenter's  view. 

Response:  We  appreciate  the 
commenter's  support  of  our  suggested 
methods  for  public  involvement. 
However,  we  disagree  that  the  rules  for 
public  involvement  are  useless  unless 
we  require  a  description  of  the  State's 
methods  in  the  annual  report  States  are 
required  to  include  in  the  State  plan  a 
description  of  the  method  the  State  uses 
to  ensure  ongoing  public  involvement 
and  we  will  monitor  compliance  with 
this  State  plan  requirement  as  we  would 
monitor  compliance  with  other  Federal 
requirements.  To  reach  a  wide  variety  of 
stakeholders,  we  encourage  States  to  use 
multiple  methods  of  seeking  input. 

14.  Provision  of  Child  Health  Assistance 
to  American  Indian  and  Alaska  Native 
(AI/AN)  ChUdren  (§457.125) 

To  implement  section  2102(b)(3)(D)  of 
the  Act,  we  proposed  to  require  a  State 
in  §  457.125(a)  to  include  in  its  State 
plan  a  description  of  procedures  used  to 
ensure  the  provision  of  child  health 
assistance  to  American  Indian  or  Alaska 
Native  children.  We  also  requested  in 
§  457.125(a)  that  the  State  officials 
responsible  for  SCHIP  consult  with 
Federally  recognized  Tribes  and  other 
Indian  Tribes  and  organizations  in  the 
State  on  the  development  and 
implementation  of  the  procedures  used 
to  ensure  the  provision  of  child  health 
assistance  to  American  Indian  or  Alaska 
Native  children.  Although  not  specified 
in  the  regiilation,  we  had  indicated  in 
the  preamble  that  such  groups  could 
include  regional  Indian  health  boards, 
urban  Indian  health  organizations,  non- 
Federally  recognized  Tribes,  and  units 
of  the  Indian  Health  Service. 

We  proposed  In  §  457.125(b)  that  we 
will  not  approve  a  State  plan  that 
imposes  cost  sharing  on  AI/AN 
children.  In  the  preamble,  we  stated  our 
view  that  the  imposition  of  cost  sharing 
on  children  in  AJ/AN  fomilies  may 
adversely  impact  the  State's  ability  to 
ensure  coverage  for  this  group  as 
required  under  section  2102(b)(3)(D)  of 
the  Act.  This  provision  applies  to  States 
that  operate  either  a  separate  child 
health  program  or  a  Medicaid  expansion 


program,  including  Medicaid  expansion 
programs  under  a  section  1115 
demonstration  project. 

Please  note  that  all  comments  and 
responses  relating  to  the  policy  of 
prohibiting  cost  sharing  for  AI/AN 
children  are  addressed  in  the  summary 
for  Subpart  E. 

Comment:  One  commenting  State 
agreed  with  the  provision  at  §  457.125 
that  requires  procediues  to  ensure  that 
tribal  children  are  offered  SCHIP,  and 
requests  that  States  consult  with 
federally  recognized  and  other  tribes. 
One  commenter  recommended  that 
HCFA  should  strengthen  §  457.125  by 
requiring  State  officials  responsible  for 
SCHIP  to  consult  with  federally 
recognized  tribes  and  other  Indian  tribes 
and  organizations  in  their  States  on  the 
development  and  implementation  of 
child  health  assistance  to  American 
Indian  and  Alaska  Native  children. 

One  commenter  added  that 
communication  with  various  AI/AN 
groups  (including  IHS,  tribal 
representatives,  and  urban  Indian 
groups  and  organizations)  is  an  effective 
way  to  accomplish  the  goal  of  enrolling 
AI/AN  children  in  SCHIP.  However,  this 
commenter  noted  that  the  States  should 
only  be  required  to  consiilt  with 
Federally  recognized  Tribes.  This 
commenter  also  noted  that  Federally 
recognized  tribes  should  be  the  ones 
who  ask  that  IHS  or  Indian 
organizations  participate  in  coalitions  or 
meetings  to  avoid  confusion  about  who 
represents  those  tribes.  In  this 
conmienter's  view,  federal  agencies  can 
enhance  tribal/State  relations  by 
supporting  tribal/State  meetings  and  by 
providing  technical  assistance. 

Response:  We  have  taken  these 
comments  into  consideration  and  agree 
with  the  recommendation  to  require 
intwaction  with  Indian  Tribes.  We  have 
moved  and  revised  the  provision  at 
§  457.125(a)  requesting  that  a  State 
considt  with  Federally  recognized 
Tribes  and  other  Indian  tribes  and 
organizations  in  the  State  on  the 
development  and  implementation  of  the 
procedures  to  ensure  the  provision  of 
child  health  assistance  to  American 
Indian  and  Alaska  Native  (AI/AN) 
children.  Section  2102(b)(3)(D)  of  the 
Act  requires  a  State  to  include  in  its 
plan  a  description  of  procedures  used  to 
ensure  the  provision  of  child  health 
assistance  to  AI/AN  children.  A  State 
cannot  meet  the  requirement  for 
ensuring  the  provision  of  child  health 
assistance  to  AI/AN  children  without 
interaction  with  Tribes.  Additionally, 
Section  2102(b)(3)(D)  of  the  Act  requires 
that  child  health  assistance  is  provided 
to  Indians.  We  have,  therefore,  revised 
the  language  at  §  457.120(c)  to  require 


interaction  with  "Indian  Tribes  and 
organizations  in  the  State"  as  opposed 
to  limiting  the  interaction  to  Federally 
recognized  Tribes.  The  final  language  at 
§  457.120(c),  given  these  revisions, 
requires  that  a  State  plan  include  a 
description  of  the  method  the  State  uses 
to  ensure  interaction  with  Indian  Tribes 
and  organizations  in  the  State  on  the 
development  and  implementation  of  the 
procedures  required  in  §  457.125(a)  to 
ensure  the  provision  of  child  health 
assistance  to  AI/AN  children. 

Given  our  broader  definition  of  those 
Tribes  that  must  be  interacted  with,  we 
do  not  believe  it  is  necessary  to  further 
interpret  the  definition  of  a  "Federally 
recognized  Tribe"  or  who  should  attend 
meetings.  States  are  required  to  involve 
a  range  of  other  "stakeholders"  pursuant 
to  §457.120  (a)  and  (b),  as  described 
earlier.  We  do  support  Tribal/State 
meetings  related  to  SCHIP  and  are 
willing  to  provide  technical  assistance 
as  needed  in  this  area. 

Comment:  Multiple  commenters 
expressed  that  States  have  a  genuine 
interest  in  consulting  with  tribes  and 
their  related  organizations  to  ensure  that 
all  children  receive  available  health 
coverage,  but  caution  against  dual  State 
and  federal  consultations  that  may 
resiilt  in  confusion. 

Response:  The  required  interaction 
between  States  and  Indian  Tribes  and 
other  organizations  in  the  State  does  not 
replace  the  federal  government's 
consultation.  The  Federal  government 
continues  to  be  required  to  consult  with 
Federally  recognized  Tribes.  We  have 
revised  die  language  of  the  regulation  to 
specify  "interaction"  to  make  clear  that 
State  actions  do  not  replace  the  Federal 
consultation  role. 

Comment:  One  commenter  urged  that 
HCFA  make  federal  matching  fimds 
available  at  the  100  percent  rate  for 
expendituires  imder  separate  child 
health  programs  for  services  to  AI/AN 
children  received  through  IHS  facilities, 
the  same  rate  available  for  such 
expenditures  imder  Medicaid. 
According  to  this  commenter,  the 
inequitable  treatment  of  separate  child 
health  programs  will  negatively  affect 
the  ability  of  such  programs  to  serve 
more  SCHIP-eligible  children. 

Response:  Unlike  Medicaid,  title  XXI 
does  not  provide  the  authority  for 
Federal  financial  participation  (FFP)  at 
a  level  higher  than  the  enhanced  title 
XXI  FMAP  for  any  service  including 
those  provided  at  IHS  or  tribally- 
administered  facilities.  A  statutory 
change  by  Congress  would  be  required 
in  order  to  permit  100  percent  FFP  for 
SCHIP  services  provided  through  IHS 
and  tribal  facilities. 
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15.  Civil  Rights  Assumnce  (§  457.130) 

In  §  457.130,  we  proposed  to  require 
the  State  plan  to  include  an  assurance 
that  the  State  will  comply  with  all 
applicable  civil  rights  requirements. 
This  assurance  is  necessary  for  all 
programs  involving  continuing  Federal 
financial  assistance  in  accordance  with 
45  CFR  80.4  and  84.5.  These  civil  rights 
requirements  include  title  VI  of  the  Civil 
Rights  Act  of  1964,  tide  n  of  the 
Americans  with  Disabilities  Act  of  1990, 
section  504  of  the  Rehabilitation  Act  of 
1973,  the  Age  Discrimination  Act  of 
1975,  45  CFR  part  80,  part  84  and  part 
91,  and  28  CFR  part  35. 

Comment:  One  commenter  noted  that 
this  section  correcUy  reminds  States 
that  they  are  required  to  comply  with 
civil  rights  laws.  However,  the 
commenter  noted  that  this  section  of  the 
regulation  and  the  preamble  should 
explain  that  States  will  violate  civil 
rights  laws  if  they  fail  to  provide 
lingwstically  appropriate  and  accessible 
services.  The  commenter  recommended 
that  the  final  regulation  should  provide 
more  information  on  each  of  the  listed 
civil  rights  statutes  and  should  include 
examples  of  violations  and  compliance. 
Many  other  commenters  made  similar 
recommendations. 

Response:  Because  primary  authority 
within  the  Department  of  Health  and 
Human  Services  for  enforcement  of  civil 
rights  requirements  is  held  by  the  Office 
for  Civil  Rights,  interested  parties 
should  contact  the  Office  for  Civil 
Rights  directly  for  more  information  on 
compliance  with  these  requirements. 
States  are  required  by  civil  rights  law  to 
provide  linguistically  appropriate  and 
linguistically  accessible  services,  as 
described  in  the  response  to  the 
following  comment. 

Comment:  Several  commenters  noted 
their  view  that  it  is  very  important  for 
HCFA  to  articulate  clearly  the  States' 
obligations  under  current  law  (Tide  VI, 
45  CFR  Part  80)  to  provide  linguistic 
access.  Three  commenters  specifically 
recommended  that  HCFA,  at  a 
minimum,  should  incorporate  in  this 
regulation  the  standards  for  providing 
linguistic  and  cultural  access  to  services 
set  forth  in  a  1998  Guidance 
Memorandum  issued  by  OCR.  These 
commenters  also  suggested  that  even 
stronger  standards  than  those  provided 
by  the  Guidance  Memorandum  are  often 
necessary  and  recommended  that  HCFA 
mandate  aggressive  language  access 
policies  by  establishing  numeric  or 
proportional  thresholds,  and  then 
mandate  minimum  standards  and 
procedures  that  must  be  adopted  when 
those  thresholds  are  met.  They 
recommended  that  HCFA  also  should 


give  consideration  to  ensiuing  the 
cultural  and  linguistic  competency  of  a 
SCHIP  program.  They  noted  that,  for 
example,  it  cannot  be  assimied  that 
because  a  worker  is  bilingual,  he  or  she 
is  sufficiently  familiar  with  medical 
terms  and  concepts  in  both  languages  to 
provide  competent  translation  services. 

Several  commenters  recommended 
that  the  Department  should  also 
prohibit  States  and  participating 
contractors  from  requiring,  suggesting, 
or  encouraging  beneficiaries  to  use 
family  members  or  friends  as 
interpreters  (which  should  only  be  done 
as  a  last  resort),  and  absolutely  prohibit 
the  use  of  minors  as  interpreters, 
regardless  of  the  enroUee's  willingness. 
In  the  view  of  these  commenters,  there 
also  should  be  explicit  instructions  to 
provide  clear,  translated  signage  and 
written  materials  informing  applicants 
and  clients  of  their  right  to  receive 
bilingual  or  interpreter  services.  A 
different  conmienter  agreed  with  the 
above  recommendation  and  emphasized 
that  access  to  SCHIP-covered  services 
needs  to  be  provided  regardless  of  the 
nimiber  of  individuals  from  a  given 
language  group  who  live  in  a  given 
service  area  and  regardless  of  how 
obscure  the  language  is.  Another 
commenter  also  suggested  that  the 
States  and  the  Department  analyze  gaps 
in  data  needed  for  establishing  the 
above  described  thresholds,  and  that 
States  and  the  Department  should 
consider  encouraging  providers  to  have 
paid,  trained  interpreters  or  bilingual 
providers  on  staff  because  face-to-face 
interpretive  services  are  more  effective. 

Yet  another  commenter  also  suggested 
the  adoption  of  minimum  standards  for 
the  provision  of  SCHIP  services  to 
persons  with  limited  English 
proficiency  (LEP).  This  commenter 
suggested  that  these  minimimi 
standards  should  include:  written 
policies  and  procedures  on  the 
development,  dissemination  and  use  of 
medical  interpreter  services;  cultural 
competency  standards  and  training; 
notice  of  the  right  to  a  free  interpreter 
at  all  points  of  contact;  prohibition  on 
the  use  of  minors  as  interpreters  and  the 
use  of  family  and  friends  as  a  last  resort 
for  interpretation  and  only  after  being 
given  notice  of  the  right  to  a  bee 
interpreter. 

Other  conmienters  suggested  that 
HCFA  give  examples  of  how  States  and 
contracted  entities  can  comply  with  title 
VI,  such  as  providing  bilingual  workers 
selected  through  formal  criteria  for 
translation  vendors,  and  linguistically 
appropriate  materials  that  include 
accommodations  (such  as  oral,  audio,  or 
video  formats)  for  limited  English 
proficiency  speakers  who  do  not  read 


well  in  their  primary  language  or  whose 
languages  lack  a  written  version. 

Response:  A  State's  obligation  to 
provide  linguistically  appropriate 
communication  and  services  flows  from 
a  federal  fund  recipient's  obligation  to 
ensure  equal  access  imder  tide  VI. 
Further  discussion  of  language  access  is 
foiuid  in  the  responses  to  comments  on 
§  457.110(a). 

Comment:  One  conmienter  is 
concerned  that  the  section  does  not 
address  the  civil  rights  duties  of 
contractors.  Many  States  contract  and 
sub-contract  with  entities  to  administer 
their  programs.  This  commenter 
recommended  that  §457.130  explain 
that  contracted  entities  are  also  required 
to  comply  with  civil  rights  laws.  In 
addition,  the  commenter  felt  the 
following  sections,  and  the  discussions 
of  each  in  the  preamble,  should 
emphasize  that  the  Department  requires 
contracting  entities  to  comply  with  civil 
rights  protections:  §457.940 
(procurement  standards);  §  457.945 
(certification  for  contracts  and 
proposals),  §457.950  (contract  and 
payment  requirements  including 
certification  of  payment  information). 
Other  conunenters  agreed  with  the 
recommendation  that  this  section 
should  address  the  civil  rights  duties  of 
contractors  and  that  the  other  sections 
in  Subpart  I  should  be  amended 
similarly  as  well. 

Response:  A  State's  contractors, 
subcontractors  and  grantees  are  required 
to  comply  with  all  civil  rights  laws. 
When  die  State  contracts  with  other 
entities,  the  State  must  ensure  that  its 
contractors  comply  with  all  applicable 
laws.  Because  §457.130  already  requires 
a  State  to  provide  an  assurance  that  the 
State  will  comply  with  all  applicable 
civil  rights  laws,  we  do  not  agree  that 
Subpart  I  should  be  amended.  Section 
457.130  already  places  an  obligation  on 
a  State  to  assure  that  it  performs  SCHIP- 
related  activities  in  accordance  with 
applicable  federal  laws. 

Comment:  A  couple  of  commenters 
requested  that  HCFA  amend  many  other 
sections  to  "incorporate  enrollment 
assistance."  Specifically,  the 
commenters  recommended  requiring 
that  States: 

•  Provide  bilingual  outreach  workers, 
linguistically  appropriate  materials,  and 
culturally  appropriate  strategies  when 
needed  (§457.90); 

•  Provide  translated  oral  and  writtm 
notices,  including  signage  at  key  points 
of  contact  informing  potential 
applicants  in  their  own  language  of  their 
right  to  receive  interpreter  services  free 
of  charge  (§457.110); 

•  Include  the  use  of  bilingual 
workers,  translators,  and  linguistically 
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appropriate  materials  for  limited 
English  proficienq»r  populations  as 
required  under  title  VI,  in  application 
assistance  (§  457.361(a)): 

•  Take  reasonable  steps  to  convey 
information  about  notices  of  rights  and 
responsibilities  and  decisions 
concerning  eligibility  in  a  culturally  and 
linguistically  appropriate  manner  to 
ensure  that  all  applicants,  including 
those  who  are  limited  English 
proficiency,  are  given  notice  of,  and 
understand,  their  rights, 
responsibilities,  and  decisions 
concerning  their  eligibility 

{§  457.361(b),  (c)): 

•  Provide  bilingual  workers  and 
linguistically  appropriate  materials 
regarding  grievances  and  appeals  when 
needed  (§457.365); 

•  Provide  notice  to  beneficiaries 
about  their  rights  to  linguistic  access  to 
services  (§457.995). 

Other  commenters  luged  that  cultural 
competency  and  linguistic  accessibility 
requirements  be  incorporated 
throughout  the  provisions  on 
information,  choice  of  providers  and 
plans,  access  to  emergency  services, 
participation  in  treatment  decisions, 
respect  and  nondiscrimination,  and 
^evances  and  appeals. 

Response:  A  State  must  comply  with 
civil  rights  requirements  in  the 
operation  of  all  elements  of  its  program. 
We  do  not  agree  that  other  sections  of 
the  regulation,  as  suggested  by  the 
commenter,  should  be  amended  since  a 
State  must  provide  an  assurance 
pursuant  to  §  457.130  that  the  State  plan 
will  be  conducted  in  compliance  with 
all  civil  rights  requirements. 

Comment:  One  commenter  noted  that, 
without  explanation,  HCFA  dropped 
sexual  orientation,  genetic  information, 
and  source  of  payment  as  part  of  the 
civil  rights  assurance  in  its  effort  to 
integrate  the  Consumer  Bill  of  Rights. 
This  commenter  requested  that  HCFA 
include  the  source  of  payment  in  the 
final  regulation,  as  it  is  a  major  source 
of  discrimination  in  access  to  dental 
services. 

Response:  The  assurance  of 
compliance  with  civil  rights  law  seeks 
to  assure  that  the  State  and  its 
contractors  comply  with  applicable  civil 
rights  law?  and  regulations,  without 
specifying  particular  policies, 
procedures,  or  actions  that  would 
constitute  a  violation  of  those  laws. 
Generally,  to  the  extent  that  actions  of 
the  State  or  its  contractors  based  on 
sexual  orientation,  genetic  information 
or  source  of  payment  discriminate 
against  individuals  based  on  race, 
ethnicity,  color,  sex,  age  or  disability, 
those  actions  most  likely  would 
constitute  a  violation  of  the  civil  rights 


laws  and  regulations.  States  and 
organizations  should  contact  the  Office 
for  Civil  Rights  (OCR)  for  more 
information  regarding  specific 
prohibited  actions  under  the  civil  rights 
laws  and  regulations  enforced  by  OCR. 

Ck)mment:  One  commenter  asked 
whether  States  will  be  able  to  sign  the 
civil  rights  assurance  if  HCFA 
implements  §457.125  regarding  cost 
sharing  for  Al/AN  children. 

Response:  As  further  discussed  in 
§  457.535,  the  exemption  of  AI/AN 
families  from  cost  sharing  is  consistent 
with  title  VI  of  the  Civil  Rights  Act  of 
1964.  Therefore,  the  implementation  of 
§  457.125  will  not  affect  a  State's  ability 
to  provide  an  assurance  that  it  will 
comply  with  applicable  civil  rights 
requirements. 

16.  Assumnce  of  Compliance  With 
Other  Provisions  (§  457.135) 

In  accordance  with  section  2107(e)  of 
the  Act,  we  proposed  in  §457.135  to 
require  that  the  State  plan  include  an 
assurance  that  the  State  will  comply 
imder  title  XXI  with  the  following 
provisions  of  tides  XIX  and  XI  of  the 
Sociai  Security  Act: 

•  Section  1902(a)(4)(C)  (relating  to 
conflict  of  interest  standards). 

•  Paragraphs  (2),  (16)  and  (17)  of 
section  1903(i)  (relating  to  limitations 
on  pajrment). 

•  Section  1903(w)  (relating  to 
limitations  on  provider  donations  and 
taxes). 

•  Section  1132  (relating  to  periods 
within  which  claims  must  be  filed). 

Section  2107(e)(2)(A)  of  the  Act  also 
provides  that  section  1115  of  Act, 
pertaining  to  research  and 
demonstration  waivers,  applies  to  title 
XXI.  This  provision  grants  the  Secretary 
the  same  section  1115  waiver  authority 
in  title  XXI  programs  as  in  title  XIX 
programs.  In  the  preamble  to  the 
proposed  rule,  we  discussed  in  detail 
the  extent  to  which  waivers  of  both  title 
XIX  and  tiUe  XXI  provisions  should  be 
granted  under  SCHIP.  Specifically,  we 
stated  that  while  the  law  permits  the 
Secretary  to  use  section  1115  authority 
to  waive  provisions  of  title  XXI  in  order 
to  pursue  research  and  demonstration 
projects,  we  do  not  believe  it  would  be 
reasonable  to  grant  waivers  imder 
section  1115  before  States  have 
experience  in  operating  their  new  title 
XXI  programs  and  can  effectively  design 
and  monitor  the  results  of 
demonstration  proposals.  We  stated  that 
we  would  consider  a  section  1115 
demonstration  proposal  for  waiver  of 
title  XXI  provisions  only  after  a  State 
has  had  at  least  one  year  of  SCHIP 
experience  and  has  conducted  an 
evaluation  of  that  experience.  We 


invited  comments  on  the  best  approach 
to  considering  section  1115  waivers  of 
title  XXI  provisions. 

We  noted  that  because  both  the 
Federal  government  and  the  States  have 
substantial  experience  in  administering 
tide  XIX,  we  believed  that  we  were  in 
a  position  to  consider  and  grant  waivers 
of  title  XIX  provisions  even  when  the 
demonstration  project  involves  the 
SCHIP-related  enhanced  match.  We 
stated  that  we  would  consider  a  request 
for  section  1115  waivers  of  tide  XIX 
provisions  applicable  to  Medicaid 
expansion  programs  without  any 
additional  experience  with  the  program. 

We  only  received  comments  in  this 
section  related  to  our  statements  in  the 
preamble  regarding  consideration  of 
section  1115  demonstrations.  Therefore, 
we  are  implementing  the  above 
described  regiUatory  provisions  as  set 
forth  in  the  proposed  rule.  We  will  be 
considering  those  comments  as  we, 
develop  our  policies  on  section  1115 
demonstration  projects  under  title  XXI. 

17.  Budget  (§457.140) 

Section  2107(d)  of  the  Act  specifies 
that  a  State  plan  must  include  a 
description  of  the  budget,  updated 
periodically  as  necessary,  including 
details  on  the  planned  use  of  funds  and 
the  sources  of  the  non-Federal  share  of 
plan  expenditures,  including  any 
requirements  for  cost  sharing  by 
enrollees.  We  proposed  in  §457.140  that 
the  State  plan  must  include  a  budget 
that  describes  both  planned  use  of  funds 
and  sources  of  the  non-Federal  share  of 
plan  expenditures  (including  any 
requirements  for  cost  sharing  by 
beneficiaries)  for  a  3-year  period.  We 
also  proposed  to  require  that  an 
amended  budget  included  in  a  State 
plan  amendment  include  the  required 
description  for  a  3-year  period.  We 
proposed  that  the  planned  use.  of  funds 
include  the  projected  amount  to  be 
spent  on  health  services,  the  projected 
amount  to  be  spent  on  administrative 
costs,  and  assumptions  on  which  the 
budget  is  based. 

Please  note  that  additional  comments 
on  budget,  particularly  related  to  State 
plan  amendments,  are  addressed  in  the 
comments  and  responses  to  §457.60. 

Comment:  One  conunenter  believed 
that  budget  issues  did  not  necessarily  tie 
well  with  the  submittal  of  plem 
amendments.  For  example,  a  State  may 
go  several  years  without  submitting  a 
plan  amendment.  Several  commenters 
suggested  that  budget  data  would  best 
be  gathered  through  the  annual 
reporting  process  through  which  States 
are  required  to  update  budget  estimates 
on  a  yearly  basis. 
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Another  commenter  stated  that  the 
submission  of  a  three-year  budget,  to  the 
extent  that  it  requires  specific  budget 
items,  has  the  potential  for  being 
burdensome.  This  commenter,  along 
with  another,  expressed  that  a  two-year 
budget  estimate  should  be  sufficient  for 
federal  planning  purposes.  One  State 
indicated  that  it  operates  on  an  annual 
budgetary  cycle  and  that  all  budgets  are 
developed  by  the  legislature  and 
approved  by  the  Executive  branch 
annually,  so  the  State  does  not  have  any 
legal  authority  to  develop  three-year 
budget  projections. 

Response:  We  agree  with  the  first 
commenters'  suggestion  and  have 
reconsidered  the  requirement  at 
proposed  §  457.140  that  the  State  plan, 
or  plan  amendment  as  required  at 
§  457.60(b),  must  include  a  budget  that 
describes  the  State's  planned 
expenditures  for  a  three-year  period.  We 
have  revised  §  457.140  to  require  that 
the  State  plan  or  plan  junendment 
include  a  budget  that  describes  the 
State's  planned  expenditures  for  a  one- 
year  period.  Furthermore,  because  we 
are  requiring  that  the  budget  be  updated 
periodically  through  the  annual  report 
and  through  quarterly  financial 
reporting,  we  have  revised  the 
requirement  at  proposed  §  457.60(b), 
(now  §  457.60(d))  to  require  a  one-year 
budget  only  with  State  plan 
amendments  that  have  a  significant 
budgetary  impact.  Examples  of  these 
types  of  amendments  would  be  those 
that  related  to  eligibility,  as  required  by 
§  457.60(b)(1),  or  cost  sharing  as 
required  by  §  457.60(b)(6)  or  benefits  as 
required  by  §  457.60(b)(4).  For  example, 
if  the  amendment  added  or  dropped  a 
package  of  dental  benefits  that  would 
have  an  impact  on  expenditiu^s,  the 
State  would  need  to  submit  an  amended 
budget  with  the  amendment.  The 
description  of  the  budget  must  be 
submitted  in  accordance  with 
§  457.60(d)  and  must  continue  to  meet 
the  requirements  of  §  457.140(a)  and  (b). 
The  changes  to  these  provisions  will 
relieve  States  from  having  to  provide 
budget  descriptions  with  all  State  plan 
amendments.  At  the  same  time,  we  vnll 
continue  to  require  a  description  of 
planned  expenditures  for  a  three-year 
period  each  year  through  the  annual 
report  from  every  State  with  an 
approved  State  plan. 

Because  States  have  up  to  three  years 
to  spend  each  annual  allotment,  a  three- 
year  budget  is  useful  to  show  if  States 
are  planning  to  use  their  imused 
allotments  in  the  succeeding  two  fiscal 
years  and  if  they,  therefore,  anticipate  a 
short  fall  in  Federal  funding.  We  realize 
that  a  State  must  base  the  required 
information  on  projections  and  that  the 


budget  projections  submitted  to  HCFA 
are  not  approved  by  a  State's  legislature. 
However,  it  is  important  to  have  this 
information  to  ensure  the  State  has 
adequately  planned  for  its  program  and 
to  analyze  spending  of  the  allotments. 

18.  HCFA  Review  of  State  Plan  Material 
(§457.150) 

Section  2106  of  the  Act  provides  the 
Secretary  of  DHHS  with  the  authority  to 
approve  and  disapprove  State  plans  and 
plan  amendments.  The  authority  vested 
in  the  Secretary  imder  titie  XXI  has  been 
delegated  to  the  Administrator  of  HCFA 
with  the  limitation  that  no  State  plan  or 
plan  amendment  will  be  disapproved 
without  consultation  and  discussion  by 
the  Administrator  with  the  Secretary. 
We  also  described  this  delegation  of 
authority  at  proposed  §  457.150(c). 

Under  the  authority  of  section  2106  of 
the  Act,  we  proposed  at  §  457.150(a)  to 
specify  thatflCFA  reviews,  approves 
and  disapproves  all  State  plans  and  plan 
amendments.  We  noted  in  the  preamble 
to  the  proposed  regulation  that  the 
Center  for  Medicaid  and  State 
Operations  within  HCFA  has  the 
primary  responsibility  for  administering 
the  Federal  aspects  of  title  XXI.  We  also 
noted  therein  that  we  would  continue  to 
work  joinUy  with  the  Health  Resources 
and  Services  Administration  (HRSA)  to 
implement  and  monitor  the  new 
program  as  a  part  of  the  Dep^irtment's 
overall  strategy  to  support  coordination 
with  other  Federal  and  State  health 
programs  in  providing  outreach  to 
uninsured  children  and  promoting 
coordination  of  care  and  other  public 
health  interventions.  Consistent  with 
the  Department's  strategy,  the  current 
State  plan  and  plan  amendment  review 
process  involves  collaboration  with 
other  agencies  vdthin  the  Department 
and  Administration  as  well.  The 
approval  or  disapproval  of  all  State 
plans  or  amendments  presenUy  requires 
consensus  among  all  of  the  participating 
Department  components. 

Section  2106  does  not  speak  of  partial 
approval  or  disapproval  of  a  State  plan 
or  plan  amendment.  Thus,  at 
§  457.150(b)  we  proposed  that  HCFA 
approves  or  disapproves  the  State  plan 
or  plan  amendment  only  in  its  entirety. 
We  noted  in  preamble  to  the  proposed 
regulation  that  as  appropriate  and 
feasible,  States  may  withdraw  portions 
of  a  pending  State  plan  or  plan 
amendment  that  may  lead  to  delay  in  its 
approval  or  disapproval.  In  §  457.150(d), 
we  proposed  that  the  HCFA 
Administrator  designate  an  official  to 
receive  the  initial  submission  of  a  State 
plan.  In  §457. 150(e),  we  proposed  that 
the  HCFA  Administrator  designate  an 


individual  to  coordinate  HCFA's  review 
for  each  State  that  submits  a  State  plan. 

Comment:  Many  commenters 
questioned  the  necessity  of  approving  or 
disapproving  a  State  plan  or  amendment 
only  in  its  entirety  as  provided  under 
proposed  §  457.150(b).  In  the  opinion  of 
these  commenters,  this  provision  may 
detrimentally  affect  what  States  submit. 
In  these  commenters'  view,  even  though 
a  State  may  have  an  innovative  idea  that 
has  come  out  of  the  development  and 
public  consultation  process,  it  may  be 
reluctant  to  "push  the  envelope"  with 
the  idea  for  fear  that  it  may  hold  up  a 
larger  state  plan  or  plan  amendment.  If 
only  a  single  provision  is  preventing 
approval,  it  woidd  be  more  effective  to 
approve  the  rest  of  the  submission  and 
then  work  with  the  State  on  the 
questionable  provision.  One  of  these 
commenters  noted  their  view  that  this 
requirement  limits  the  State  flexibility 
that  Congress  envisioned  in  passing  tide 
XXI. 

A  different  commenter  believed  this 
provision  to  be  administratively 
burdensome  because  it  encourages 
States  to  submit  each  component  of  an 
amendment  separately  rather  than  one 
complete  document  that  provides  a 
more  comprehensive  picture  of  the 
program.  This  commenter  also 
requested  that  HCFA  approve  sections 
of  a  plan  amendment  and  allow  the 
State  to  implement  the  changes  while 
other  sections  are  imder  review.  Yet 
another  commenter  also  indicated  their 
belief  that  the  approval  process  should 
have  more  flexibility.  If  a  State  plan  or 
plan  amendment  can  be  implemented 
without  inclusion  of  that  part,  this 
commenter  believes  that  the  entire  plan 
or  plan  amendment  should  not  be  held 
up  for  that  one  small  part.  Another  State 
concurred  with  this  view.  One  more 
commenter  says  that  the  provision  may 
be  an  impediment  to,  or  cause  delay  in. 
making  iimovative  changes  to  a  State's 
program.  In  this  conunenter's  view. 
States  will  be  forced  to  prepare 
amendments  in  a  piecemeal  fashion, 
causing  more  work  and  a  greater 
administrative  burden.  It  would  be  more 
efficient  for  States  to  be  allowed  to 
submit  comprehensive  program  changes 
that  HCFA  can  approve  or  deny  in  part 
according  to  this  commenter. 

Response:  HCFA  approves  or 
disapproves  the  State  plan  or  plan 
amendment  only  in  its  entirety  because 
section  2106  does  not  permit  the 
Secretary  to  partially  approve  or 
disapprove  a  State  plan  or  plan 
amendment.  Additionally,  it  would  be 
administratively  burdensome  for  HCFA 
to  track  and  monitor  only  portions  of 
approved  State  plans  or  plan 
amendments.  However,  States  may 


2530 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


withdraw  or  change  portions  of  a 
proposed  State  plan  or  plan  amendment 
at  any  time  during  the  review  process. 
States  need  not  submit  components  of  a 
State  plan  amendment  separately, 
because  States  may  withdraw  portions 
of  a  pending  State  plan  amendment  that 
may  lead  to  delay  in  its  approval  or 
disapproval  of  the  amendment. 
Additionally,  States  have  the  option  to 
split  a  single  State  plan  amendment  into 
separate  amendments  diuing  the  review 
process.  Given  these  options,  we  do  not 
agree  that  this  provision  necessarily 
limits  State  flexibility  or  increases 
administrative  burden  and  we  will  work 
with  States  to  prevent  this  from 
occurring. 

Coaunent:  Several  commenters 
asserted  that  the  regulations  should  not 
provide  for  review  of  whether 
previously  approved  State  plan  material 
compUes  with  title  XXI  requirements, 
unless  federal  law  or  regulations 
change.  These  commenters  read  section 
2106  to  mean  that,  once  a  State  plan 
provision  has  been  approved,  the 
provision  cannot  be  revoked  unless  the 
statute  is  amended.  These  commenters 
specifically  argued  that  new  regulations 
or  guidance  dociunents  do  not  provide 
a  basi3  for  revoking  approval  of  a  State 
plan  provision.  And  diese  commenters 
assert  that  distiu'bing  previously 
approved  State  plan  provisions  could 
disrupt  the  stability  of  programs  and 
continuity  of  care  for  children.  Some 
commenters,  while  generally  agreeing, 
indicated  that,  at  a  minimum,  States 
should  have  a  reasonable  time  to  come 
into  compUance. 

Response:  We  disagree  that  the  scope 
of  HCFA's  authority  to  determine 
whether  previously  approved  material 
continues  to  meet  the  requirements  for 
approval  shoiUd  be  restricted  to  changes 
in  statutory  or  regulatory  requirements. 
Sections  2101(b)  and  2101(a)(1)  require 
State  plans  to  be  consistent  with  the 
requirements  of  title  XXI.  Accordingly, 
we  base  approval  or  disapproval  of  State 
plan  and  plan  amendments  on  relevant 
Federal  statutes,  including  title  XXI  and 
title  XIX,  regulations,  and  guidelines 
issued  by  HCFA  to  aid  in  the 
interpretation  of  the  statutes  and 
regiilations.  Regulations  and  guidelines 
are  issued  by  HCFA  in  order  to 
implement  relevant  statutes. 

States  may  continue  to  rely  on 
approval  of  a  State  plan  or  plan 
amendment  and  the  receipt  of  federal 
matching  funds  associated  with  such 
approval.  States  will  be  given  an 
opportunity  to  correct  any  parts  of  the 
State  plan  that  no  longer  meet  the 
conditions  for  approval.  Compliance 
actions  will  not  be  imposed  without  the 
opportunity  for  correction  afforded  by 


section  2106(d)(2)  of  the  Act  and 
subpart  B  of  part  457  implementing  that 
section  of  the  Act. 

19.  Notice  and  Timing  of  HCFA  Action 
on  State  Plan  Material  (§  457.160). 

Section  2106(c)  sets  forth 
requirements  relating  to  notice  and 
timing  of  State  plan  material.  In 
§  457.160(a),  we  proposed  that  the 
HCFA  Administpitor  will  send  written 
notification  of  the  approval  or 
disapproval  of  a  State  plan  or  plan 
amendment.  While  section  2106(c)(2) 
only  requires  that  written  notification  be 
sent  for  disapproval  and  requests  for 
additional  information,  we  proposed  to 
require  that  written  notification  be  sent 
for  approvals  as  well. 

In  §  457.160(b)(2),  we  proposed  that 
the  State  plan  or  plan  amendment  be 
considered  received  on  the  day  the 
designated  official  or  individual,  as 
designated  pursuant  to  §  454150(d)  and 
(e),  receives  an  electronic,  fax  or  hard 
copy  of  the  complete  plan  or  plan 
amendment.  The  complete  plan 
includes  any  referenced  documentation, 
such  as  attachments,  benefits  plans  or 
actuarial  analyses. 

As  required  by  section  2106(c)(2),  a 
State  plan  or  plan  amendment  will  be 
considered  approved  luiless  HCFA, 
within  90  days  after  receipt  of  the  State 
plan  or  plan  amendment,  sends  the 
State  written  notice  of  disapproval  or 
written  notice  of  any  additional 
information  it  needs  in  order  to  make  a 
final  determination.  The  Act  does  not 
specify  calendar  days  or  business  days. 
We  proposed  to  measure  the  90-day 
review  period  using  calendar  days.  The 
90-day  review  period  would  not  expire 
until  12:00  a.m.  eastern  time  on  the  91st 
countable  calendar  day  after  receipt 
(except  that  the  90-day  period  cannot 
stop  or  end  on  a  non-business  day),  as 
calculated  using  the  rules  set  forth  in 
the  proposed  regulation  and  discussed 
below. 

Section  2106(c)  sets  forth 
requirements  relating  to  notice  and 
timing  of  action  on  State  plan  material. 
In  §  457.160(b)(3),  we  proposed  that  if 
HCFA  provides  written  notice 
requesting  additional  information,  the 
90-day  review  period  is  stopped  on  the 
day  HCFA  sends  the  written  request  for 
additional  information.  This  written 
request  will  be  considered  sent  on  the 
day  that  the  letter  is  signed  and  dated 
except  if  that  day  is  a  weekend  or 
Federal  holiday,  in  which  case  the 
review  period  will  stop  on  the  next 
business  day.  We  proposed  that  the 
review  period  will  resume  on  the  next 
calendar  day  after  the  complete 
additional  information  is  received  by 
the  designated  individiial,  unless  the 


State's  response  is  received  after  5:00 
p.m.  eastern  time  on  a  day  prior  to  a 
non-business  day  or  any  time  on  a  non- 
business day,  in  which  case  the  review 
period  will  resiune  on  the  following 
business  day.  We  prqposed  in 
§  457.160(b)(4)  that  the  90-day  review 
period  cannot  stop  or  end  on  a  non- 
business day.  HCFA  will  not  stop  a 
review  period  on  a  weekend  or  holiday. 
If  the  90th  day  of  a  review  period  is 
schediiled  to  be  on  a  weekend  or 
holiday,  then  the  90th  day  will  be  the 
following  business  day.  Additionally,  in 
§  457.160(b)(5),  we  proposed  that  HCFA 
may  send  written  notice  of  its  need  for 
additional  information  (and  therefore, 
stop  the  90-day  review  period)  as  many 
times  as  necessary  to  obtain  the 
necessary  information  for  making  a  final 
decision  whether  to  approve  the  State 
plan  or  plan  amendment. 

Comment:  One  commenter  supported 
HCFA's  proposal  to  send  written 
notification  of  State  plan  approvals  even 
though  the  statute  requires  only  written 
notification  of  disapprovals. 

Response:  We  note  the  commenter's 
support. 

Comment:  One  commenter  agreed 
with  HCFA"'s  use  of  90  calendar  days. 
One  commenter  proposed  that  some 
allowance  should  be  made  for  expedited 
approval  of  State  plan  amendments 
because  SCHIP  programs  are  such  a  high 
priority  for  the  States  and  the  federal 
government.  This  commenter  expressed 
the  opinion  that  allowing  for  more  than 
90  days  each  time  federal  approval  is 
needed,  even  for  simple  changes,  is  a 
deterrent  to  quick,  innovative  program 
adjustments.  They  recommended  that 
HCFA  should  strive  for  expeditious 
responses  to  State  plan  amendments 
and,  whenever  possible,  should  take 
action  in  fewer  than  90  days. 

Response:  We  appreciate  the  support 
of  the  first  commenter.  As  for  the 
expedited  approval  of  State  plan 
amendments,  section  2106(c)(2)  of  the 
Act  provides  that  a  State  plan  or  plan 
amendment  will  be  considered 
approved  imless  HCFA,  within  90  days 
after  receipt  of  the  State  plan  or  plan 
amendment,  sends  the  State  written 
notice  of  disapproval  or  written  notice 
of  any  additional  information  it  needs  in 
order  to  make  a  final  determination.  We 
make  every  attempt  to  expedite 
responses  to  State  plan  amendments 
and  recognize  their  importance  to  the 
States  and  the  Federal  government.  The 
90-day  time  frame  is  the  outer  time  limit 
for  action;  it  does  not  preclude  action  in 
a  shorter  time  period  and  we  will  strive 
to  take  quicker  action  whenever 
possible. 

Conmient:  One  commenter  proposed 
that  the  State  plan  or  amendment  be 
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considered  received  by  HCFA  the  day  it 
is  delivered  to  the  HCFA  office  rather 
than  the  day  it  is  received  by  a  specified 
individual.  In  this  commenter's  view, 
the  State  should  not  be  penalized  for 
delays  in  HCFA's  internal  delivery 
system.  In  this  State's  case,  two  weeks 
after  the  amendment  was  delivered  to 
the  HCFA  Central  Office,  the  Regional 
Office  reported  to  the  State  that  the 
amendment  had  not  been  received  by 
the  Central  Office.  The  State  was  able  to 
obtain  a  signed  cartage  statement 
indicating  that  it  had  been  delivered  to 
the  office  and  thereby  protected  the 
submission  date. 

Response:  We  disagree  with  the 
commenter's  suggestion  that  a  State 
plan  or  plan  amendment  be  considered 
received  by  HCFA  on  the  day  is  it 
delivered  to  HCFA.  As  set  forth  in 
§  457.160(b)(2),  a  State  plan  or  plan 
amendment  is  considered  received  on 
the  day  the  designated  individual  or 
official  receives  an  electronic,  fax  or 
paper  copy  of  the  complete  material. 
This  is  intended  to  simplify 
administration  of  the  program.  At  this 
point  in  the  program,  each  State  has 
received  correspondence  notifying  it  of 
the  identity  of  the  designated 
individual.  If  the  designated  individual 
is  unavailable  during  regular  business 
hoius,  another  HCFA  employee  will  act 
in  place  of  the  designated  individual  to 
ensure  that  the  review  period  is  counted 
as  if  the  designated  individual  was  in 
the  office.  However,  in  cases  where 
States  send  an  amendment  to  an 
individual  or  address  other  than  the  one 
designated,  HCFA  cannot  begin  the 
review  until  the  amendment  is  received 
by  the  designated  individual. 

Comment:  One  commenter  disagreed 
with  this  provision  that  provides  that  if 
HCFA  requests  additional  information, 
the  90  day  review  period  stops  but 
resiunes  on  the  next  calendar  day  after 
HCFA  receives  all  of  the  requested 
information.  The  commenter 
recommended  that  HCFA  adopt  the 
approach  used  in  Medicaid  under  42 
CFR  430.16(a)(2)  which  states  diat  if 
HCFA  requests  additional  information, 
the  90  day  review  period  for  HCFA 
action  on  the  plan  or  plan  amendment 
begins  on  the  day  it  receives  that 
information.  The  commenter  reasoned 
that  under  proposed  §  457.150(b), 
"HCFA  approves  or  disapproves  the 
State  plan  or  plan  amendment  only  in 
its  entirety".  Yet  under  proposed 
§  457.160(h)(3),  if  HCFA  has  determined 
that  additional  information  is  needed, 
HCFA  will  have  fewer  than  90  days  to 
review  that  information  once  it  is 
submitted.  Although  this  commenter 
indicated  that  it  understands  the  strong 
interest  in  moving  quickly  to  implement 


SCHIP,  the  conunenter  saw  no  reason  to 
accelerate  a  review  process  when  the 
initial  State  submission  was  inadequate 
or  incomplete.  The  commenter  felt  that 
using  the  current  Medicaid  standard 
would  promote  consistency  and  ensiue 
that  HCFA  has  sufficient  time  for 
review. 

Response:  We  are  conunitted  to 
expeditious  review  of  State  plans  and 
plan  amendments.  The  process  set  forth 
in  §  457.160(b)(3),  that  the  90  day 
review  period  resumes  on  the  next 
calendar  day  after  HCFA  receives  all 
requested  information,  will  help  ensure 
an  expeditious  review.  We  are  not  using 
the  review  period  policies  in  effect 
under  Medicaid,  as  the  Medicaid  statute 
differs  irom  title  XXI  in  this  regard  and 
we  believe  the  speedier  and  more 
flexible  process  described  in 
§  457.160(b)(3)  will  more  effectively 
implement  title  XXI  objectives.  To  allow 
us  the  maximum  review  time  within  the 
review  period,  we  have  set  forth  rules 
that  the  review  period  be  started  (or 
restarted)  on  the  first  full  day  following 
receipt  of  the  plan  (or  additional 
information)  and  the  review  period  will 
resiune  on  the  following  business  day  if 
the  response  is  received  after  5  p.m. 
eastern  time  on  a  day  prior  to  a  non- 
business day  or  any  time  on  a  non- 
business day. 

Conwient:  One  commenter  requested 
that  HCFA  make  every  effort  to  request 
all  necessary  information  initially  so 
that  multiple  stoppages  of  the  90  day 
clock  are  less  likely  to  occiu.  Another 
commenter  vwote  that  HCFA  should  not 
have  unlimited  ability  to  stop  the  clock. 

Response:  HCFA's  formal  request  for 
information  may  include  a  description 
of  specific  issues  that  need  clarification, 
an  outline  of  additional  information 
required,  or  a  request  for  resolution  of 
any  inconsistencies  of  the  plan  with 
title  XXI  provisions.  We  will  continue  to 
make  every  effort  to  identify  those 
issues  for  which  we  need  additional 
information  early  in  the  review  process. 
However,  many  times  a  State's  response 
will  trigger  further  questions.  By 
allowing  the  review  period  to  be 
stopped  as  many  times  as  necessary  to 
obtain  the  information  needed  to  make 
a  decision.  States  are  provided  ample 
opportimify  to  demonstrate  compliance 
with  the  requirements  of  the  program. 

20.  Withdrawal  Process  (§  457. 1 70) 

In  §457.170,  we  proposed  to  allow  a 
State  to  withdraw  its  State  plan  or  State 
plan  amendment  at  any  time  during  the 
review  process  by  providing  written 
notice  to  HCFA  of  the  withdrawal.  This 
proposed  process  is  consistent  with  the 
process  for  withdrawal  of  a  proposed 
Medicaid  State  plan  amendment. 


Comment:  A  number  of  commenters 
suggested  that  a  State  be  allowed  to 
withdraw  any  portion  of  a  proposed 
submitted  plan  (and  not  just  a  whole 
plan  or  amendment)  in  order  to  expedite 
the  approval  process  when  a  limited 
niunber  of  its  provisions  are  slowing 
down  the  plan  review  process. 

Response:  In  our  review  of  State  plans 
and  plan  amendments,  we  have  allowed 
and  will  continue  to  allow  a  State  to 
withdraw  a  portion  of  its  proposed  State 
plan  or  proposed  plan  amendment.  In 
order  to  clarify  this  provision,  we  have 
revised  §  457.170(a)  to  require  that  a 
State  may  withdraw  its  proposed  State 
plan  or  proposed  plan  amendment,  or 
any  portion  of  its  State  plan  or  plan 
amendment,  at  any  time  during  the 
review  process  by  providing  wrritten 
notice  to  HCFA  of  the  withdrawal. 

Comment:  One  commenter 
recommended  that  the  State  be  required 
to  provide  public  notice  and  a 
meaningful  opportunity  for  public  input 
prior  to  any  withdrawal. 

Response:  We  encourage  States  to 
involve  the  pubhc  in  all  phases  of  the 
program,  including,  to  the  extent 
feasible,  prior  to  withdrawal  of  a 
proposed  State  plan  amendment. 

Comment:  One  commenter  suggested 
that  we  clarify  that  a  State  may 
withdraw  its  approved  State  plan  at  any 
time  if  the  State  chooses  to  discontinue 
its  program. 

Response:  A  State  may  withdraw  a 
proposed  State  plan  or  plan  amendment 
by  providing  written  notice  to  HCFA  of 
the  withdrawal  in  the  form  of  a  State 
plan  amendment.  We  have  added  a 
provision  at  §457.1 70(b)  to  clarify*  that 
a  State  may  request  withdrawal  of  an 
approved  State  plan  by  submitting  a 
State  plan  amendment  to  HCFA  as 
required  by  §457.60.  Because 
writhdrawal  of  a  State  plan  is  a 
restriction  on  eligibility,  a  State  plan 
amendment  to  request  withdrawal  of  an 
approved  State  plan  must  be  submitted 
in  accordance  with  requirements  set 
forth  in  §  457.65(b),  including  those 
related  to  the  provision  of  prior  public 
notice.  Although  HCFA  does  not  have 
authority  to  deny  such  a  State  plan 
amendment  request,  this  requirement 
conforms  with  the  requirements  of 
section  2106(b)(3)  relating  to  State  plan 
amendments  that  restrict  eligibilify.  We 
note  that  withdrawal  Of  a  Medicaid 
expansion  program  may  also  require  an 
amendment  to  the  title  XIX  State  plan. 

21.  Administrative  and  Judicial  Review 
of  Action  on  State  Plan  Material 
(§457.190) 

Under  Section  2107(e)(2)(B)  of  the 
Act,  a  State  dissatisfied  with  the 
Administrator's  action  on  State  plan 
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material  has  a  right  to  administrative 
review  and  judicial  review.  In 
§  457.190(a),  we  proposed  a  procedure 
for  administrative  review.  Specifically. 
we  proposed  to  require  that  any  State 
dissatisfied  with  the  Administrator's 
action  on  State  plan  material  imder 
§457.150  may,  within  60  days  after 
receipt  of  the  notice  of  final 
determination  provided  under 
§457.160(a],  request  that  the 
Administrator  reconsider  whether  the 
State  plan  or  plan  amendment  conforms 
with  the  requirements  for  approval. 
Additionally,  we  proposed  that  the 
procedures  for  hearings  and  judicial 
review  be  the  same  procedures  used  in 
Medicaid  which  are  set  forth  in 
regulations  at  part  430,  subpart  D.  We 
also  proposed  that  HCTA  will  not  delay 
the  denial  of  Federal  funds,  if  required 
by  the  Administrator's  original 
determination,  pending  a  hearing 
decision.  If  the  Administrator 
determines  that  the  original  decision 
was  incorrect,  HCFA  will  pay  the  State 
a  lump  sum  equal  to  any  funds 
incorrectly  denied. 

Comment:  One  commenter  supported 
the  proposed  procedure  for 
administrative  and  judicial  review. 

Response:  We  note  the  support  of  the 
commenter. 

C.  Subpart  C — State  Plan  Requirements: 
Eligibility,  Screening,  Applications,  and 
EnroUment 

1.  Basis,  Scope,  and  Applicability 
(§457.300)  V 

This  subpart  interprets  and 
implements  provisions  of  section  2102 
of  the  Act  which  relate  to  eligibility 
standards  and  methodologies  and  to 
coordination  with  other  public  health 
insiuance  programs;  section 
2105(c)(6)(B),  which  precludes  payment 
for  expenditures  for  diild  health 
assistance  provided  to  children  eligible 
for  coverage  under  other  Federal  health 
care  programs  other  than  programs 
operated  or  financed  by  the  Indian 
Health  Service;  and  section  2110(b), 
which  defines  the  term  "targeted  low- 
income  child."  This  subpart  sets  forth 
the  requirements  relating  to  eligibility 
standards  and  to  screening,  application 
and  enrollment  procedures.  We 
proposed  that  the  requirements  of  this 
subpart  apply  to  a  separate  child  health 
program  and,  with  respect  to  the 
definition  of  targeted  low-income  child 
only,  to  a  Medicaid  expansion  program. 

As  discussed  in  the  response  to  the 
first  comment  below,  we  have  removed 
firom  the  proposed  definition  of 
"optional  targeted  low  income  child" 
for  piuposes  of  a  Medicaid  expansion 
the  cross  reference  to  §  457.310(a)  in 


subpart  C  and  have  revised  the 
definition  of  "optional  targeted  low- 
income  child",  which  is  now  located  at 
§§435.4  and  436.3  of  this  chapter. 
Comments  regarding  optional  targeted 
low-income  children  for  purposes  of  a 
Medicaid  expansion  program  are 
addressed  in  the  preamble  to  subpart  M. 
Conforming  changes  have  been  made  to 
the  definition  of  "targeted  low-income 
child"  at  §457.310.  This  subpart  now 
applies  only  to  a  separate  child  health 
program. 

We  received  no  comments  on 
§  457.300  and,  with  the  exception  of  the 
one  change  noted,  are  implementing  it 
as  proposed.  General  comments  on 
subpart  C  are  discussed  in  detail  below. 

Comment:  We  received  two  requests 
that  the  Medicaid  regulations  clarify  the 
definition  of  "optional  targeted  low- 
income  child."  The  commenters  are  of 
the  opinion  that  the  cross-reference  to 
the  title  XXI  regulations  is  confusing. 
They  note  that  some  provisions  in  title 
XXI,  such  as  permitting  States  to  limit 
eligibility  by  geographic  region,  do  not 
apply  in  Medicaid. 

Response:  We  accept  the  commenters' 
request  to  clarify  the  definition  of 
optional  targeted  low-income  child  in 
the  Medicaid  regulations,  rather  than 
cross-reference  §457. 310(a).  In 
proposed  §  435.229(a),  the  cross- 
reference  to  §  457.310(a)  incorporated 
provisions  of  the  definition  of  targeted 
low-income  child  that  only  apply  in  a 
separate  child  health  program.  We  have 
removed  the  cross-reference  to 
§  457.310(a)  and  added  a  specific 
Medicaid  definition  of  optional  targeted 
low-income  child  in  §  435.4  (and  in 
§436.3  for  Guam,  Puerto  Rico,  and  the 
Virgin  Islands). 

Comment:  We  received  a  niunber  of 
comments  recognizing  that  certain 
policies  were  statutory  and  urging 
HCFA  to  seek  statutory  changes.  The 
suggested  changes  included  the 
following: 

Allow  a  State  the  option  to  keep  a 
pregnant  teen  enrolled  in  a  separate 
child  health  program  even  if  she 
becomes  eligible  for  Medicaid  as  a 
pregnant  woman. 

Allow  States  to  deem  an  infant 
eligible  for  a  separate  child  health 
program  for  a  full  year  if  the  birth  is 
covered  by  a  separate  child  health 
program. 

Response:  We  will  take  these 
suggestions  into  consideration  in 
developing  future  legislative  proposals 
and  appreciate  the  commenters' 
recognition  that  these  issues  are  driven 
by  the  statute. 

Comment:  Several  commenters  were 
concerned  about  the  interaction  of 
various  public  programs.  Two  urged 


HCFA  to  reiterate  the  importance  of 
ensuring  the  Medicaid  eligibility  is  not 
tied  to  eligibility  for  Temporary 
Assistance  for  Needy  Families  ( TANF) 
under  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(PRWORA). 

Response:  Under  the  welfare  reform 
provisions  of  PRWORA,  the  link 
between  Medicaid  and  cash  assistance 
(previously  given  as  Aid  To  Families 
with  Dependent  Children,  or  AFDC)  was 
severed.  This  "delinking"  of  Medicaid 
from  cash  assistance  assured  Medicaid 
eligibility  for  low-income  families 
regardless  of  whether  the  family  is 
receiving  welfare  payments,  and  offers 
States  new  opportunities  to  provide  a 
broader  range  of  low-income  families 
health  care  coverage.  In  an  effort  to  help 
States  better  imderstand  their 
opportimities  and  responsibilities  under 
the  law,  DHHS,  HCFA,  and  the 
Administration  on  Children  and 
Families  (ACF)  have  issued  substantial 
guidance  on  how  to  implement  the 
delinking  provisions,  including  fact 
sheets,  letters  to  State  Medicaid  and 
TANF  Directors,  updates  to  the  State 
Medicaid  Manual,  and  the  publication 
of  a  28-page,  plain-English  guide 
entitled,  "Supporting  Families  in 
Transition:  A  Guide  to  Expanding 
Health  Coverage  in  the  Post- Welfare 
Reform  World."  State  Medicaid  Director 
letters  dated  October  4, 1996,  February 
5, 1997,  April  1,  1997,  September  22, 
1997,  and  August  17, 1998  dealt  v«th 
the  implementation  of  the  section  1931 
eligibility  category;  letters  dated 
February  6,  1997  and  April  22.  1997 
discussed  redetermination  procedures; 
and  eight  additional  letters  covered 
immigration,  outreach  and  enrollment, 
MEQC  errors,  and  the  availability  of  the 
$500  million  delinkage  fund.  Last  fall,  at 
the  direction  of  President  Clinton, 
HCFA  conducted  comprehensive  on-site 
visits  in  all  States  to  review  State  TANF 
and  Medicaid  application  and 
enrollment  policies  and  procedures. 
HCFA  is  currently  finishing  the  ensuing 
reports  and  working  with  the  States  to 
address  problems  that  have  been 
identified.  An  April  7,  2000  letter  to 
State  Medicaid  Directors  requires  States 
to  take  steps  to  identify  and  reinstate 
individuals  who  have  been  terminated 
improperly  from  Medicaid  and  to 
ensure  that  their  computer  systems  are 
not  improperly  denying  or  terminating 
persons  bom.  Medicaid.  The  letter  also 
provides  important  guidance  regarding 
redetermination.  A  series  of  Questions 
and  Answers  concerning  this  letter  can 
be  found  under  the  heading  "Welfare 
Reform  and  Medicaid"  on  HCFA's  web 
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site  at:  http://www.hcfa.gov/medicaid/ 
medicaid,  htm. 

Based  on  the  findings  of  HCFA's ' 
reviews  and  the  reviews  that  States  are 
undertaking  to  comply  with  the  April  7, 
2000  guidance,  HCFA  is  providing 
further  guidance  and  technical 
assistance  to  States  in  the  areas  of 
application  and  notice  simpUfication, 
outreach  to  eligible  families,  and 
modification  of  computer  systems, 
among  others.  HCFA,  in  partnership 
vfith  ACF,  the  Food  and  Nutrition 
Service,  the  American  Public  Human 
Services  Association,  and  the  National 
Governors  Association,  is  also 
disseminating  best  practices  so  that 
States  can  assist  one  another  as  they 
move  forward  to  correct  problems  and 
improve  participation  among  eligible 
low-income  families. 

Conunent:  We  received  one  comment 
urging  HCFA  to  include  information 
about  presiunptive  eligibility  under  a 
separate  child  health  program  in  the 
preamble  to  the  SCHIP  financial 
regulation.  Another  luged  HCFA  to 
encoiuage  States  to  provide 
presumptive  eligibility  for  children  as 
this  is  particularly  important  to  children 
experiencing  a  mental  health  crisis. 

Response:  States  have  the  authority  to 
implement  a  presumptive  eligibility 
procediuB  imder  its  separate  child 
health  program.  This  was  implicit  under 
title  XXI  as  originally  enacted  and  now, 
with  the  enactment  of  the  Benefits 
Improvement  and  Protection  Act  of 
2000(BIPA)  (Pub.  L.  106-554),  the 
authority  to  implement  presiunptive 
eligibility  procedures  in  separate  child 
health  programs  is  explicit. 

Under  section  803  of  BIPA,  States 
have  the  option  to  establish  a 
presumptive  eligibility  procedure  and, 
consistent  with  the  flexibility  now 
granted  States  under  the  Medicaid 
presiunptive  eligibility  option  (see 
section  708  of  BIPA,  amending  section 
1920A(b)(3)(A)(i)  of  tiUe  XDC),  States 
have  broad  discretion  to  determine 
which  entities  shall  determine 
presumptive  eligibility,  subject  to  the 
approval  of  the  Secretary.  For  example. 
States  can  rely  on  health  care  providers, 
child  care  providers,  WIC,  or  Head  Start 
centers,  or  the  contractors  that  may  be 
doing  the  initial  SCHIP/Medicaid 
eligibility  screen. 

Under  the  presumptive  eligibility 
established  under  Medicaid  and  carried 
over  to  SCHIP  under  the  BIPA 
legislation,  a  family  has  until  the  end  of 
the  month  following  the  month  in 
which  the  presumptive  eligibility 
determination  is  made  to  submit  an 
application  for  the  separate  child  health 
program  (or  the  presumptive  eligibifity 
application  may  serve  as  the  application 


for  the  separate  child  health  program,  at 
State  option).  If  an  application  is  filed, 
the  presumptive  eligibility  period 
continues  until  the  State  makes  a 
determination  of  eligibility  under  the 
separate  child  health  program  (subject 
to  the  Medicaid  screening 
requirements).  In  accordance  writh 
section  457.355,  if  a  child  enrolled  in  a 
separate  child  health  program  on  a 
presumptive  basis  is  later  determined  to 
have  been  eligible  for  the  separate  child 
health  program,  the  costs  for  that  child 
during  the  presumptive  eligibility 
period  will  be  considered  expenditures 
for  child  health  assistance  for  targeted 
low-income  children  and  subject  to  the 
enhanced  FMAP.  If  the  child  is  found  to 
have  been  Medicaid-eligible  during  the 
period  of  presumptive  eligibility,  the 
costs  for  the  child  during  the 
presiunptive  eligibility  period  can  be 
considered  Medicaid  program 
expenditures,  subject  to  the  appropriate 
Medicaid  FMAP  (the  enhanced  match 
rate  or  the  regidar  match  rate, 
depending  on  whether  the  child  is  a 
optional  targeted  low-income  child). 

We  have  revised  the  policy  stated  in 
the  preamble  of  the  proposed  rule 
regarding  children  who  are  enrolled 
through  presumptive  eligibility,  but 
who  are  later  not  found  to  be  eligible 
under  the  separate  child  health  program 
or  Medicaid.  In  the  proposed  rule,  we 
noted  that  the  costs  for  coverage  of  such 
children  diuing  the  presumptive  period 
must  be  claimed  as  SCHIP 
administrative  expenditures,  subject  to 
the  enhanced  match  and  the  10  percent 
cap.  BIPA,  however,  authorizes 
presumptive  eligibility  under  separate 
child  health  programs  in  accordance 
with  section  1920A  of  the  Act,  and  the 
statute  now  allows  health  coverage 
expenditiues  for  children  during  the 
presumptive  eligibility  period  to  be 
treated  as  health  coverage  for  targeted 
low-income  children  whether  or  not  the 
child  is  ultimately  found  eligible  for  the 
separate  child  health  program,  as  long 
as  the  State  implements  presumptive 
eligibility  in  accordance  with  section 
1920A  and  section  435.1101  of  this  part. 
This  preserves  State  flexibility  to  design 
presumptive  eligibility  procedures  and 
allows  States  that  adopt  the 
presumptive  eligibility  option  in 
accordance  with  section  435.1101  to  no 
longer  be  constrained  by  the  10  percent 
cap. 

Comment:  One  commenter  thought 
that  greater  coordination  eunong  HCFA, 
the  Office  of  Child  Support  Enforcement 
(OCSE),  State  child  support  agencies, 
and  SCHIP  stakeholders  would  increase 
the  likelihood  of  children  receiving  the 
best  available  health  care.  The 
commenter  noted  that  many  children 


who  qualify  for  SCHIP  are  members  of 
single-parent  femilies  and  cotdd  benefit 
from  the  services  of  the  child  support 
program.  Conversely,  SCHIP  programs 
can  ensure  that  children  have  access  to 
quality  health  care  when  a  noncustodial 
parent's  employer  does  not  offer  health 
insurance,  the  health  insurance  is 
available  only  at  a  prohibitive  cost,  or  it 
is  not  reasonably  accessible  to  the  child. 
Another  commenter  suggested  that  the 
preamble  explicitly  note  the  prohibition 
on  denying  Medicaid  to  children  on  the 
groimds  that  their  parents  have  failed  to 
cooperate  with  establishing  paternity  or 
with  medical  support  enforcement  and 
also  highlight  that  States  do  not  need  to 
include  questions  about  noncustodial 
parents  on  their  joint  applications,  but 
rather  can  solicit  such  information  at 
the  time  that  they  notify  the  family  of 
eligibihty. 

Response:  We  agree  that  it  is 
important  that  children  benefit  fi-om  the 
services  of  the  child  support  program. 
HCFA  has  issued  guidance  to  States 
under  title  XK  about  the  importance  of 
informing  fomilies  who  receive 
Medicaid  about  available  State  Child 
Support  Enforcement  services.  We  have 
instructed  State  Medicaid  agencies  to 
coordinate  with  State  CSE  agencies  to 
ensure  that  children  who  could  benefit 
from  these  services  receive  them.  We 
encourage  States  to  inform  families  who 
apply  for  coverage  imder  their  separate 
child  health  programs  about  CSE 
services. 

CSE  agencies  can  also  serve  as  a 
source  of  information  about  available 
health  care  coverage  for  families  who 
seek  CSE  services.  In  many  cases, 
families  are  not  able  to  secure  health 
care  coverage  through  a  child's  absent 
parent.  In  such  cases,  CSE  can  help  the 
family  obtain  coverage  through  SCHIP 
or  Medicaid  if  the  State  promotes 
coordination  between  its  CSE  and  child 
health  coverage.  Several  States  have 
reported  taking  such  steps  as  part  of 
their  outreach  and  coordination 
activities. 

While  child  support  services  can 
provide  important  support  to  many 
families,  questions  about  absent  parents 
on  a  child  health  application  can  be  a 
barrier  to  enrollment.  Under  Medicaid, 
the  recent  guidance  issued  to  State 
Medicaid  agencies  reiterates  that 
cooperation  of  a  parent  with  the 
establishment  of  paternity  and  pursuit 
of  support  cannot  be  made  a  condition 
of  a  child's  eligibility  for  Medicaid. 
Moreover,  the  guidance  informs  States 
that  they  are  not  required  to  request 
information  about  an  absent  parent  on  a 
Medicaid  application  (or  a  joint 
Medicaid/separate  child  health  program 
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application)  that  is  only  for  a  child  and 
not  for  the  parent. 

Comment:  One  commenter  felt  that 
the  eligibility  screens  and  information 
requirements  in  the  proposed 
regulations  went  beyond  the  statutory 
requirements,  are  excessively 
burdensome  and  will  make  it 
impossible  to  effectively  coordinate 
with  other  programs,  such  as  the  school 
lunch  program,  Head  Start,  or  WIC. 

Response:  We  disagree  with  the 
commenter's  assertion  that  the 
regulations  have  created  barriers  to 
enrollment  in  the  SCHIP  program.  We 
have  provided  States  with  considerable 
flexibility  with  respect  to  how  to  meet 
the  requirements  of  the  statute,  and 
have  worked  in  this  final  rule  to  further 
expand  that  flexibility  in  many  cases. 
The  statute  specifically  requires  that 
States  screen  all  applicant  children  for 
Medicaid  eligibility  and  enroll  them  in 
Medicaid  if  appropriate.  To  that  end  we 
have  encouraged,  and  the  majority  of 
States  have  adopted,  joint  applications 
which  significantly  decrease  the 
complexity  of  the  application  and 
enrollment  process.  We  have  permitted 
States  flexibility  with  respect  to  the 
design  of  their  applications  and  their 
application  processes,  although  we 
encourage  States  to  streamline  the 
enrollment  process  in  SCHIP  and 
Medicaid  (for  example,  elimination  of 
assets  tests,  using  mail-in  applications, 
minimising  verification  requirements) 
to  enable  &milies  to  access  coverage 
under  a  separate  child  health  program 
or  Medicaid  as  quickly  and  easily  as 
possible.  We  acknowledge  the 
difficulties  that  exist  in  coordinating 
different  public  programs  and  have 
provided  flexibility  wherever  possible; 
byt  that  flexibility  is  constrained  by  the 
statutory  provisions  that  are  designed  to 
ensure  that  children  are  enrolled  in  the 
appropriate  program.  States  have  taken 
advantage  of  the  flexibility  permitted  to 
design  varied  and  effective  coordination 
procedures.  We  are  committed  to 
working  closely  Mrith  the  States  to  help 
them  implement  procedures  that  work 
effectively  for  them  and  to  share  their 
ideas  and  experiences  with  other  States. 

2.  Definitions  and  Use  of  Terms 
(§457.301) 

This  section  includes  the  definitions 
and  terms  used  in  this  subpart.  Because 
of  the  unique  Federal-State  relationship 
that  is  the  basis  for  this  program  and  in 
keeping  with  our  commitment  to  State 
flexibility,  we  determined  that  many 
terms  shoiUd  be  left  to  the  States  to 
define.  For  purposes  of  this  subpart,  we 
proposed  to  define  the  terms 
"employment  with  a  public  agency," 


"public  agency,"  and  "State  health 
benefits  plan." 

We  proposed  to  define  "public 
agency"  to  include  a  State,  county,  dty 
or  other  type  of  mimicipal  agency, 
including  a  public  school  district, 
transportation  district,  irrigation 
district,  or  any  other  type  of  public 
entity.  We  proposed  to  define  the  term 
"employment  with  a  public  agency"  as 
employment  with  an  entity  under  a 
contract  with  a  public  agency.  The  term 
was  intended  to  include  both  direct  and 
indirect  emplojrment  becaiise  we  did 
not  wish  to  influence  or  restrict  the 
organizational  flexibility  of  State  and 
local  governmental  units.  We  proposed 
to  define  the  term  "State  healdi  benefits 
plan"  as  a  plan  that  is  offered  or 
organized  by  the  State  government  on 
behalf  of  State  employees  or  other 
public  agency  employees  within  the 
State. 

Comment:  Commenters  objected  to 
the  definition  of  "employment  wnth  a 
public  agency"  as  being  too  inclusive. 
They  noted  particular  concern  about  the 
inclusion  of  "entities  contracting  with  a 
public  agency"  in  the  definition. 
Commenters  felt  the  inclusion  of  this 
group  could  unfeirly  deny  coverage  to 
children  in  families  who  are  not  State 
employees. 

Response:  We  are  deleting  our 
proposed  definition  of  "employment 
with  a  public  agency"  in  §457.301.  In 
§  457.310(c)(l)(i),  we  will  ti^ck  the 
statutory  language  at  section  2110 
(b)(2)(B),  which  excludes  fit)m 
eligibility  "a  child  who  is  a  member  of 
a  family  that  is  eligible  for  health 
benefits  coverage  under  a  State  health 
benefits  plan  on  the  basis  of  a  family 
member's  employment  with  a  public 
agency  in  the  State."  State  law  will 
determine  whether  parents  employed  by 
contracting  agencies  are  employed  by  a 
public  agency  and  whether  their 
children  are  eligible  for  health  benefits 
coverage  imder  a  State  health  benefits 
plan.  If  the  State  determines  that  a  child 
is  eligible  for  health  benefits  coverage 
under  a  State  health  benefits  plan  on  the 
basis  of  a  family  member's  employment 
with  a  public  agency  in  the  State,  then 
the  child  is  ineligible  for  coverage  under 
a  separate  child  health  program.  In 
addition,  we  have  revised  the  definition 
of  "State  health  benefits  plan"  to  clarify 
that  we  would  not  consider  a  benefit 
plan  with  no  State  contribution  toward 
the  cost  of  coverage  and  in  which  no 
State  employees  participate  as  a  State 
health  benefits  plan. 

3.  State  Plan  Provisions  (§  457.305) 

In  accordance  with  the  requirements 
of  section  2102(b)(1)(A)  of  the  Act,  we 
proposed  to  require  that  the  State  plan 


include  a  description  of  the  State's 
eligibility  standards. 

Comment:  Several  organizations 
commented  that  HCFA  should  require 
States  that  limit  the  niimber  of  children 
who  can  enroll  in  a  separate  child 
health  program  to  describe  their 
procedures  for  deciding  which  children 
will  be  given  priority  for  enrollment  and 
how  States  will  ensure  that  equal  access 
is  provided  to  children  with  pre-existing 
conditions;  their  processes  for 
discontinuing  enrollment  if  program 
funds  are  depleted;  how  they  will 
comply  with  the  prohibition  on 
enrolling  children  at  higher  income 
leveb  without  covering  children  at 
lower  income  levels;  how  the  waiting 
lists  will  be  fairly  administered.  The 
commenters  also  suggested  that  we 
require  those  States  to  maintain 
sufficient  records  to  document  that 
favoritism  or  discrimination  does  not 
occur  in  selecting  individuals  for 
enrollment.  Additionally,  commenters 
suggested  that  §457.305  or  §457.350, 
should  specifically  require  that  a 
Medicaid  screen  be  conducted  before  a 
child  is  placed  on  a  waiting  list. 

Response:  States  are  required  under 
§  457.305  to  include  as  part  of  their 
State  plan  a  description  of  their 
standards  for  determining  eligibility.  We 
are  clarifying  in  regiUation  text  that  this 
must  include  a  description  of  the 
processes,  if  any,  for  instituting 
enrollment  caps,  establishing  waiting 
lists,  deciding  which  children  will  be 
given  priority  for  enrollment.  This 
clarification  of  the  regidation  text 
conforms  with  actual  HCFA  practice. 
HCFA  has  requested  States  that  have 
adopted  enrollment  caps  to  describe  in 
their  State  plans  their  poUcies  for 
establishing  enrollment  caps  and 
waiting  lists  and  for  enrolling  children 
from  any  waiting  lists.  We  also  have 
added  a  provision  at  §  457.350(h) 
requiring  that  applicants  must  be 
screened  for  Medicaid  prior  to  being 
placed  on  a  waiting  list  due  to  an 
enrollment  cap.  Not  doing  so  would 
place  Medicaid-eligible  children  on  a 
waiting  list  and  imdermine  a 
fundamental  goal  of  the  statute — ^to 
enroll  children  in  health  insiu-ance 
programs  for  which  they  are  eligible.  In 
this  case,  arrangements  must  be  made 
for  the  joint  application  to  be  processed 
promptly  by  the  Medicaid  program. 

States  must  afford  every  individual 
the  opportunity  to  apply  for  child  health 
assistance  without  delay  in  accordance 
with  §457.340,  and  facilitate  Medicaid 
enrollment,  if  applicable,  in  accordance 
with  §  457.350,  prior  to  placing  a  child 
on  a  waiting  list  for  a  separate  child 
health  program.  We  have  amended  the 
language  of  §457.305  (relating  to  State 
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plan  requirements)  to  reflect  this 
requirement. 

If,  after  a  State  plan  is  approved  by 
HCFA,  the  State  opts  to  restrict 
eligibility  by  discontinuing  enrollment, 
by  establishing  an  enrollment  cap,  or  by 
instituting  a  waiting  list,  the  State  must 
submit  a  State  plan  amendment 
requesting  approval  for  the  eligibility 
changes  as  required  by  §  457.60(a). 
Because  we  believe  these  changes  in 
enrollment  procedures  constitute 
restrictions  of  eligibility,  the 
amendment  must  be  submitted  in 
accordance  with  the  requirements  at 
§  457.65(d).  With  respect  to  public 
input,  HCFA  also  requires  in  §  457.120 
that  States  ensure  ongoing  public 
involvement  once  the  State  plan  has 
been  submitted. 

4.  Targeted  Low-Income  Child 
(§457.310) 

In  accordance  with  §  2110(b)  of  the 
Act,  we  proposed  to  define  a  targeted 
low-income  child  as  a  child  who  meets 
the  eligibilify  requirements  established 
in  the  State  plan  pursuant  to  §  457.320 
as  well  as  certain  other  statutory 
conditions  specified  in  this  section.  At 
§  457.310(b),  we  set  forth  proposed 
standards  for  targeted  low-income 
children  that  relate  to  financial  need 
and  eligibility  for  other  health  coverage, 
including  coverage  under  a  State  health 
benefits  plan.  In  addition,  we  set  forth 
exclusions  from  the  category  of  targeted 
low-income  children. 

With  regard  to  financial  need,  we 
proposed  that  a  child  who  resides  in  a 
State  with  a  Medicaid  applicable 
income  level,  must  have:  (1)  femily 
income  at  or  below  200  percent  of  the 
Federal  poverty  line;  or  (2)  family 
income  that  either  exceeds  the  Medicaid 
applicable  income  level  (but  by  not 
more  than  50  percentage  points)  or  does 
not  exceed  the  Medicaid  applicable 
income  level  determined  as  of  Jime  1, 
1997.  We  left  States  the  discretion  to 
define  "income"  and  "family"  for 
purposes  of  determining  financial  need. 

We  note  that  we  have  modified 
§  457.310(b)(1)  to  clarify  the  definition 
of  targeted  low-income  child.  We  made 
technical  corrections,  in  accordance 
with  section  2110(b)  to  indicate  that  a 
targeted  low-income  child  may  reside  in 
a  State  that  does  not  have  a  Medicaid 
applicable  income  level  and  that  a 
targeted  low-income  child  may  have  a 
family  income  at  or  below  200  percent 
of  the  Federal  poverty  line  for  a  family 
of  the  size  involved,  whether  or  not  the 
State  has  a  Medicaid  applicable  income 
level.  In  addition,  we  have  revised 
proposed  §457.310(b)(l)(iii),  now 
§457.310(b)(l)(iii)(B),  for  purposes  of 
clarity.  A  targeted  low-income  child 


who  resides  in  a  State  that  has  a 
Medicaid  applicable  income  level,  may 
have  income  that  does  not  exceed  the 
income  level  that  has  been  specified 
under  the  policies  of  the  State  plan 
under  title  XK  on  Jime  1,  1997.  This 
provision  effectively  allows  children 
who  became  eligible  for  Medicaid  as  a 
result  of  an  expansion  of  Medicaid  that 
was  effective  between  March  31  and 
June  1, 1997  to  be  considered  targeted 
low-income  children.  It  also  means  that 
children  who  were  below  the  Medicaid 
applicable  income  level  but  were  not 
Medicaid  eligible  due  to  financial 
reasons  that  were  not  related  to  income 
(e.g.  due  to  an  assets  test)  can  be 
covered  by  SCHIP. 

With  regard  to  other  coverage,  we 
proposed  that  a  targeted  low-income 
child  must  not  be  found  eligible  for 
Medicaid  (determined  either  through 
the  Medicaid  application  process  or  the 
screening  process  discussed  later  in  this 
preamble);  or  covered  under  a  group 
health  plan  or  under  health  insurance 
coverage,  unless  the  health  insurance 
coverage  has  been  in  operation  since 
before  July  1,  1997,  and  is  administered 
by  a  State  that  receives  no  Federal  funds 
for  the  program's  operation.  However, 
we  proposed  that  we  would  not 
consider  a  child  to  be  covered  imder  a 
group  health  plan  if  the  child  did  not 
have  reasonable  access  to  care  under 
that  plan. 

With  regard  to  exclusions,  we 
proposed  at  §457. 310(c)(1)  that  a 
targeted  low-income  child  may  not  be  a 
member  of  a  family  eligible  for  health 
benefits  coverage  under  a  State  health 
benefits  plan  on  the  basis  of  a  family 
member's  employment  with  a  public 
agency  so  long  as  more  than  a  nominal 
contribution  to  the  cost  of  the  health 
benefit  plan  is  available  from  the  State 
or  public  agency  with  respect  to  the 
child.  We  proposed  to  set  the  nominal 
contribution  at  $10. 

Section  2110(b)(2)(A)  of  the  Act 
excludes  from  the  definition  of  targeted 
low-income  child  a  child  who  is  an 
inmate  of  a  public  institution  or  who  is 
a  patient  in  an  institution  for  mental 
diseases  (IMD).  We  proposed  to  use  the 
Medicaid  definition  of  IMD  set  forth  at 
§435.1009,  which  provides,  in  relevant 
part,  that  an  IMD  "means  a  hospital, 
nursing  facility,  or  other  institution  of 
more  than  16  beds  that  is  primarily 
engaged  in  providing  diagnosis, 
treatment  or  care  of  persons  with  mental 
diseases,  including  medical  attention, 
nursing  care  and  related  services." 

We  proposed  to  apply  the  IMD 
eligibility  exclusion  any  time  an 
eligibility  determination  is  made, 
including  the  time  of  application  or  any 
periodic  review  of  eligibility  (for 


example,  at  the  end  of  an  enrollment 
period).  Therefore,  a  child  who  is  an 
inpatient  in  an  IMD  at  the  time  of 
application,  or  during  any  eligibility 
determination,  would  be  ineligible  for 
coverage  under  a  separate  child  health 
program.  If  a  child  who  is  enrolled  in  a 
separate  child  health  program 
subsequently  requires  inpatient  services 
in  an  IMD,  the  IMD  services  would  be 
covered  to  the  extent  that  the  separate 
program  includes  coverage  for  such 
services.  However,  eligibility  would  end 
at  the  time  of  redetermination  if  the 
child  resides  in  an  IMD  at  that  time.  We 
stated  that  we  were  reviewing  the  IMD 
policy  and  considering  various  options. 
We  solicited  comments  on  an 
appropriate  way  to  address  this  issue. 

We  proposed  to  use  the  Medicaid 
definition  of  "inmate  of  a  public 
institution"  set  forth  at  §  435.1009. 
Accordingly,  we  stated  in  the  preamble 
to  the  proposed  reg\Uation  that  when 
determining  eligibility  for  a  separate 
child  health  program,  an  individual  is 
an  inmate  when  serving  time  for  a 
criminal  offense  or  confined 
involuntarily  in  State  or  Federal 
prisons,  jails,  detention  facilities,  or 
other  penal  facilities.  We  also  stated  in 
the  preamble  to  the  proposed  regiUation 
that  a  facility  is  a  pubUc  institution  if  it 
is  run,  or  administratively  controlled  by, 
a  governmental  agency. 

Under  Medicaid,  Iw  is  not  available 
for  medical  care  provided  to  inmates  of 
public  institutions,  except  when  the 
inmate  is  a  patient  in  a  medical 
institution.  We  proposed  to  allow  this 
same  exception  for  a  separate  child 
health  program  because  we  believe  an 
inmate  residing  in  a  penal  institution 
who  is  subsequenUy  discharged  or 
temporarily  transferred  to  a  medical 
institution  for  treatment  is  no  longer  an 
"inmate."  Therefore,  an  inmate  who 
becomes  an  inpatient  in  a  medical 
institution  that  is  not  part  of  the  penal 
system  (that  is,  is  admitted  as  an 
inpatient  in  a  hospital,  nursing  facility, 
juvenile  psychiatric  facility,  or 
intermediate  care  facility  that  is  not  part 
of  the  penal  system),  would  be  eligible 
for  a  separate  child  health  program 
(subject  to  meeting  other  eligibility 
requirements),  and  the  State  would 
receive  FFP  for  medical  care  provided  to 
that  child.  If  the  child  is  taken  out  of  the 
medical  institution  and  returned  to  a 
penal  institution,  the  child  again  would 
be  excluded  from  eligibility  for  the 
separate  child  health  program. 

Comment:  Numerous  commenters 
supported  the  proposed  policy  that  a 
child  would  not  be  considered  covered 
under  a  group  health  plan  if  the  child 
did  not  have  reasonable  access  to  care 
under  that  plan  and  several  others 
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requested  further  clarification.  A  third 
group  of  commenters  also  recommended 
that  States  should  be  allowed  to 
determine  when  a  plan  is  inaccessible. 

Response:  The  intention  of  the 
"reasonable  access  to  care"  standard  is 
to  provide  relief  for  children  who  are 
covered  by  a  health  maintenance 
organization  or  managed  care  entity  not 
in  close  geographic  proximity  through 
the  employer  of  a  non-custodial  parent 
and  cannot  get  treatment  in  the  locality 
in  which  they  reside  due  to  service  area 
or  other  restrictions.  HCFA  recognizes 
that  it  is  often  difficult  for  such  children 
to  be  removed  from  coverage  under  their 
non-custodial  parent's  health  plan, 
because  it  is  often  court-mandated 
coverage  and  the  ciistodial  parent  may 
not  be  able  to  terminate  such  coverage. 
We  therefore  defined  these  children  as 
lacking  "reasonable  access  to  care." 
While  we  recognize  that  health  coverage 
that  is  unaffordable  due  to  high 
premiums  or  deductibles  also  presents 
issues  of  access,  the  statute  precludes 
children  who  are  covered  under  a  group 
health  plan  or  imder  health  insiu^nce 
coverage  (as  defined  under  HIPAA  and 
reflected  in  our  definitions)  itom 
receiving  coverage  under  a  separate 
child  health  program.  We  note  that 
some  States  have  established  eligibility 
for  children  whose  families  have 
dropped  such  unaffordable  coverage 
and  it  is  within  their  discretion  to  adopt 
such  procedures.  However,  we  believe 
that  to  permit  children  who  are 
currently  enrolled  in  a  group  health 
plan  or  other  health  insurance  coverage, 
other  than  children  who  do  not  have 
reasonable  geographic  access  to 
coverage,  to  enroll  in  a  separate  child 
health  program  would  contradict  the 
statute.  We  have  revised 
§  457.310(b)(2)(ii)  to  clarify  that  a  child 
would  not  be  considered  covered  under 
a  group  health  plan  if  the  child  did  not 
have  reasonable  geographic  access  to 
care  under  that  plan. 

Comment:  Several  commenters 
requested  additional  guidance  on 
whether  children  covered  under  a  plan 
which  provides  limited  benefits  only, 
such  as  policies  covering  only  school 
sports  injuries,  vision,  dental,  or 
catastrophic  care,  or  those  with  high 
deductibles,  have  access  to  insurance. 
One  commenter  requested  that  HCFA 
allow  States  to  consider  a  child's  access 
to  dental  services  when  making 
eligibility  determinations.  Clarification 
also  was  requested  on  whether  school 
health  insurance  is  considered 
creditable  coverage. 

Response:  Section  2110(b)(1)(C)  of  the 
Act  excludes  from  the  definition  of 
targeted  low-income  children  a  child 
who  is  "covered  under  a  group  health 


plan  or  imder  health  insurance 
coverage"  as  those  terms  are  defined  in 
§  102  of  the  Health  Insiuance  Portability 
and  Accountability  Act  (HIPAA),  which 
added  section  2791  to  the  Public  Health 
Service  Act  (PHSA),  42  U.S.C.  aOOgg- 
91(c).  HIPAA  and  the  implementing 
regulations  (found  at  45  CFR  146.145 
and  148.220),  in  tiun,  exempt  certain 
"excepted  benefits"  from  some  of  the 
requirements  of  HIPAA  to  which  group 
health  plans  and  group  health  insurance 
are  otherwise  subject.  Consistent  with 
this  treatment  under  HIPAA,  a  group 
health  plan  or  group  health  insurance 
which  meets  the  definition  of  "excepted 
benefits"  also  wiU  not  be  considered  as 
a  group  health  plan  or  health  insurance 
coverage  for  eligibility  piuposes.  Under 
section  2110(b)(1)(C)  of  title  XXI,  a  child 
with  coverage  imder  a  group  health  plan 
or  group  health  insurance  coverage  that 
is  included  under  "excepted  benefits" 
coverage  may  be  provided  with  SCHIP 
funds,  provided  the  child  meets  the 
other  ehgibility  requirements  of  the 
separate  program. 

Policies  that  are  limited  to  dental  or 
vision  benefits  are  among  the  "excepted 
benefits"  identified  in  HIPAA. 
Therefore,  a  chile'  with  coverage  under 
a  limited-scope  dental  or  vision  plan 
would  not  be  precluded  from  receiving 
coverage  under  a  separate  child  health 
plan.  Similarly,  school  health  insurance 
policies  with  very  restrictive  coverage — 
for  example,  coverage  limited  to  treating 
an  injury  incurred  in  a  school  sports 
event — would  not  preclude  Title  XXI 
eligibility,  so  long  as  they  meet  the 
definition  of  "excepted  benefits"  in 
HIPAA. 

Comment:  Two  commenters  requested 
that  HCFA  allow  children  to  receive 
vision  or  dental  services  through  a 
separate  child  health  program  when 
these  services  are  not  provided  by  the 
child's  cvurent  health  plan. 

Response:  With  respect  to  coverage  of 
vision  and  dental  services,  the  statute 
does  not  permit  States  to  provide 
coverage  to  children  under  separate 
child  health  programs  when  these 
children  have  other  health  insurance 
coverage,  as  defined  by  HIPAA  even 
when  coverage  for  certain  services  is 
limited.  States  that  are  concerned  about 
ensuring  that  children  receive  such 
services  may  wish  to  consider 
expanding  eligibility  imder  Medicaid, 
which  does  not  exclude  children  with 
other  health  insurance  coverage  from 
eligibility,  or  providing  for  such 
coverage  with  State-only  funds. 

Comment:  One  conunenter  noted  that 
the  exclusion  of  children  of  public 
employees  places  an  additional 
administrative  burden  on  States  because 
they  must  verify  whether  the  child  has 


access  to  the  State  employee  benefit 
system  before  a  child  may  enroll  in  a 
separate  child  health  program. 
Commenters  also  pointed  out  that  under 
State  welfare  reform  programs,  many 
former  welfere  recipients  are  placed  in 
entry-level  State  positions  and  State 
employee  coverage  is  not  necessarily 
affordable  for  them. 

Response:  We  recognize  that 
premiums  and  deductibles  may  present 
barriers  to  access  to  health  coverage  for 
children  eligible  for  State  health  benefit 
coverage.  However,  the  statute 
specifically  prohibits  coverage  under  a 
separate  child  health  program  of 
children  who  are  eligible  for  health 
benefits  coverage  under  a  State  health 
benefits  plan.  We  have  provided  greater 
flexibility  on  this  issue  in  the 
regulation,  but  we  believe  any  further 
flexibility  would  violate  the  statutory 
prohibition.  The  verification 
requirements  are  subject  to  State 
discretion  and  the  State  may  accept  the 
individual's  statement  about  eligibility 
for  health  benefits  coverage  under  a 
State  health  benefits  plan.  Therefore,  we 
do  not  agree  that  verification 
requirements  necessarily  create  an 
undue  burden  on  States.  In  any  event, 
we  do  not  have  the  statutory  authority 
to  permit  eligibility  for  children  of 
public  employees  who  have  access  to 
coverage  under  a  State  health  benefits 
plan. 

Comment:  Many  commenters 
requested  that  HCTA  clarify  the 
proposed  nominal  contribution  of  $10 
for  children  of  public  employees  by 
indicating  whether  this  is  an  amount 
per  child,  per  family,  per  month,  or  per 
year.  Other  conunenters  offered 
alternative  suggestions  for  what  could 
be  considered  "nominal,"  including: 
allow  flexibility  among  states;  $15-$20; 
5%  or  10%  of  the  femily's  income  or  a 
standard  related  to  their  ability  to  pay; 
25-50%  of  the  child's  premium;  50%  of 
the  cost  of  the  child's  coverage;  or  60% 
of  the  cost  of  family  coverage  (consistent 
with  the  standard  set  for  employer- 
sponsored  insurance).  One  commenter 
requested  clarification  on  how  a 
nominal  State  contribution  of  $10  could 
be  verified. 

Response:  We  agree  that  we  were 
unclear  in  the  proposed  regulation 
regarding  the  definition  of  nominal 
contribution  and  have  clarified  in  the 
final  regulation  that  the  $10 
contribution  is  per  family,  per  month. 
While  we  appreciate  the  numerous 
suggestions  submitted  by  commenters 
for  alternative  definitions  of  a 
"nominal"  contribution,  we  did  not 
change  the  $10  level  in  the  final 
regulation.  In  selecting  this  level,  we 
were  attempting  to  offer  States  some 
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flexibility  in  determining  what 
constitutes  eligibility  for  a  State  health 
benefits  plan,  within  the  limits  on 
eligibility  for  a  separate  child  health 
program  imposed  by  the  statute.  In  our 
opinion,  the  $10  nominal  contribution 
achieves  this  balance.  We  have  also 
added  to  the  regulation  text  the 
"maintenance  of  effort"  provision 
discussed  in  the  preamble  to  the 
proposed  rule  to  indicate  that  if  more 
than  a  nominal  contribution  was 
available  on  November  8,  1999,  the 
child  is  considered  eligible  for  a  State 
health  benefits  plan.  The  contribution 
with  respect  to  dependent  coverage  is 
calculated  by  deducting  the  amount  the 
State  or  pubUc  agency  contributes 
toward  coverage  for  the  employee  only 
frxim  the  amount  the  State  or  public 
agency  contributes  toward  coverage  of 
the  family. 

For  example,  if  a  State  contributes 
$100  per  month  to  cover  State  workers 
themselves,  but  contributes  $150  per 
month  to  cover  the  cost  of  the  State 
workers  themselves  and  their 
dependents,  then  the  contribution 
toward  dependent  coverage  would  be 
$50  and  would  clearly  exceed  the  $10 
nominal  contribution  amount.  A  more 
complicated  scenario  that  has  arisen 
with  certain  States  occurs  when  States 
offer  flexible  spending  accounts  in 
which  employees  are  given  a  defined 
contribution  amount  and  can  choose 
bom  an  array  of  health  insurance 
options.  Under  these  flexible  spending 
plans,  tfte  State  employees  usually 
choose  from  pfans  that  have  a  range  of 
costs,  some  of  which  cost  less  than  the 
State  contribution,  and  some  of  which 
cost  more  than  the  State  contribution.  In 
such  cases,  if  the  State  contributes  $100 
toward  the  cost  of  insuring  the  State 
workers  themselves,  and  there  are 
insurance  options  available  that  only 
cost  $85  per  month,  then  the  extra  $15 
dollars  that  the  employees  keep  could 
be  used  to  cover  the  cost  of  dependents 
and  would  be  considered  a  contribution 
toward  femily  coverage  that  exceeded 
the  $10  minimum  contribution  amount. 
If  the  cheapest  health  insurance  option 
under  such  a  scenario  were  $95,  then 
the  contribution  toward  dependents 
would  be  $5  and  would  be  below  the 
$10  nominal  amount. 

We  also  have  clarified  the  language  in 
§  457.310(c)(l)(i)  to  state  that  a  targeted 
low-income  child  must  not  be  eUgible 
for  coverage  under  a  State  health 
benefits  plan  on  the  basis  of  a  family 
member's  employment  with  a  public 
agency  even  if  the  family  declines  to 
accept  such  coverage.  We  have  clarified 
this  language  to  reflect  the  clear  intent 
of  the  statute  that  the  child's  eligibility 


for  coverage  is  the  determining  factor  in 
this  case. 

Comment:  Several  commenters 
requested  clarification  on  the  adoption 
of  the  Medicaid  definition  of  "iiunate  of 
a  public  institution."  Commenters  noted 
thiat,  to  date,  the  Medicaid  policy  has 
been  unclear  with  unresolved  issues, 
and  one  commenter  queried  whether  the 
discussion  in  the  preamble  of  the 
proposed  regulations  makes  the  stated 
policy  official  for  Medicaid.  Two 
commenters  supported  the  policy  that  a 
child  is  no  longer  considered  an  iimiate 
if  the  child  is  discharged  from  a  pubUc 
institution  for  treatment  in  a  hospital. 
One  commenter  also  requested  that  the 
term  "penal"  be  included  in  the 
preamble  and  the  regulation,  and  that 
the  definition  explain  that  this  refers 
only  to  children  who  are  incarcerated 
after  sentencing.  One  organization 
requested  that  the  term  "inmate  of  a 
public  institution"  not  be  used  because 
it  makes  it  problematic  for  ensuring  that 
children  in  the  juvenile  justice  system, 
who  are  not  always  serving  time  for  a 
criminal  offense  but  may  be  awaiting 
trial,  receive  adequate  care.  The 
organization  believes  that  there  is  no 
rationale  for  making  ineligible  a  child 
who  is  temporarily  confined. 

Response:  We  have  not  accepted  the 
commenters'  suggestion  to  revise  the 
definition  of  "inmate  of  a  public 
institution."  This  term  is  used  in  both 
title  XIX  and  title  XXI  and  is  included 
in  the  Medicaid  regulation  at 
§435.1009.  For  purposes  of  consistency 
it  is  appropriate  that  the  term  be  defined 
for  separate  child  health  programs  in 
these  regulations  as  it  has  been  defined 
in  Medicaid. 

Further,  neither  the  statute  nor  the 
Medicaid  definition  differentiate 
between  temporary  confinement  and 
incarceration  after  sentencing.  However, 
as  explained  in  the  preamble  to  the 
NPRM,  there  is  a  distinction  between 
the  status  of  children  under  title  XXI 
and  under  title  XDC.  Under  title  XXI, 
children  who  are  "iiunates  of  a  public 
institution"  are  not  eligible  for  a 
separate  child  health  program.  In 
contrast,  under  title  XIX  such  children 
are  eligible  for  Medicaid,  but  no  FFP  is 
provided  for  services  provided  while 
the  child  is  in  the  institution.  States 
may  address  the  issue  of  temporary 
confinements  by  promptly  enrolling  or 
reeiu-oUing  children  into  the  separate 
child  health  program  when  the  child  is 
discharged,  as  long  as  the  child  meets 
other  eligibility  requirements.  We 
emphasize  that  the  regulations  in  this 
subpart  apply  only  to  separate  child 
health  programs  under  title  XXI.  They 
do  not  establish  Medicaid  policy  with 


respect  to  the  definition  of  "iiunate  of  a 
public  institution." 

Comment:  We  received  many 
comments  on  the  proposed  policy 
related  to  a  patient  in  an  institution  for 
mental  diseases  (IMD)  and  the 
requirement  that  a  determination  be 
made  at  the  time  of  initial  application 
or  any  redetermination.  One  State 
specifically  supported  this  flexibility. 
Another  pointed  out  that  the  proposed 
policy  was  inconsistent  with  the 
Medicaid  policy  and  did  not  see  why 
this  situation  was  any  different  than 
other  changes  in  living  arrangements. 
Another  said  that  the  proposal  to  deny 
eligibility  conflicts  with  §45 7.402(a)(9) 
which  includes  IMD  services  in  the 
definition  of  "child  health  assistance," 
and  that  denial  of  eligibility  is  not  a 
reasonable  compromise  between  these 
two  provisions.  This  commenter 
reconunended  that  States  be  allowed  to 
decide  which  provision  best  fits  their 
programs.  One  commented  that  this 
provision  of  the  regulation  should  be 
withdrawn  because  HCFA  has  not 
finalized  its  guidance  for  Medicaid. 
Several  organizations  disagreed  with  the 
proposed  policy  based  on  the  potential 
negative  effect  on  the  child.  One  of 
these  commenters  recommended  that 
the  child  remain  eligible  for  a  separate 
child  health  program  until  one  year  of 
creditable  coverage  has  been  secured  for 
that  child.  One  commented  that  it  is 
im&ir  to  cover  some  children  and  not 
others  and  that  the  policy  on  IMDs 
makes  it  very  difficult  to  set  accurate 
budget  estimates  and  managed  care 
rates.  Another  suggested  that  the 
exclusion  apply  only  at  the  time  of 
application  so  that  the  practitioner 
would  not  avoid  referring  a  child  for 
IMD  services  because  the  child  might 
lose  eligibihty  during  his  cr  her  stay. 
This  organization  also  said  that  this 
would  allow  consistent  continued 
eligibility  during  an  IMD  stay  for 
children  who  have  been  determined 
eligible  for  an  SCHIP  Medicaid 
expansion  or  separate  child  health 
program.  Several  commenters  were 
concerned  about  continuity  of  care  if  the 
child  lost  eligibility  at  redetermination 
and  commented  that  the  poUcy  was  in 
conflict  with  the  policy  to  allow  a  spend 
down  when  the  spend  down  was  met  by 
the  family  paying  for  the  IMD.  Several 
commenters  expressed  support  for  the 
policy  in  the  proposed  regulation.  One 
noted  that  children  are  often  in  an  IMD 
for  a  short  period.  One  organization 
commented  that  separate  child  health 
programs  should  continue  to  cover  IMD 
services  unless  the  child  is  determined 
not  to  be  eligible  for  the  program. 

Response:  We  have  carefully 
considered  the  range  of  comments  on 


2538  Federal  Register / Vol.  66.  No.  8 /Thursday.  January  11,  2001 /Rules  and  Regulations 


this  point  and  have  adopted  the  poUcy 
set  forth  in  the  proposed  rule  as  the 
final  policy  With  respect  to  children 
who  are  patients  in  IMDs.  As  was 
described  in  the  proposed  rule,  the  IMD 
eligibility  exclusion  applies  any  time  an 
eligibility  determination  is  made,  either 
at  the  time  of  application  or  during  any 

Eeriodic  review  of  eligibility.  We 
eUeve  that  this  is  the  most  reasonable 
interpretation  of  section  2110(b)(2)(A)  of 
the  Act,  which  excludes  eligibility  for 
residents  in  an  IMD,  in  light  of  sections 
2110(a)(10)  and  (18),  which  allow  for 
coverage  of  inpatient  mental  health  and 
substance  abuse  treatment  services, 
including  services  furnished  in  a  State- 
operated  mental  hospital.  We  also 
recognize  that  this  policy  may  be 
perceived  as  treating  children  with 
similar  needs  inequitably  based  on  the 
particular  point  in  time  at  which  their 
eligibihty  is  being  determined. 
However,  we  believe  that  this  is  the 
most  reasonable  way  to  implement  the 
two  statutory  requirements  cited  above. 

We  recognize  the  concern  raised  by 
some  commenters  that  this  policy 
difieis  from  Medicaid  rules  on  the  IMD 
exclusion,  and  in  response  we  note  that 
the  diSierent  treatment  is  due  to 
differences  between  title  XIX  and  title 
XXI;  tide  XXI  mandates  an  eligibility 
exclusion  for  residents  in  an  IMD,  while 
title  XDC  provides  for  a  restriction  on 
payment  for  services  provided  to  IMD 
residents.  We  must  also  point  out  that 
in  Medicaid  expansion  programs, 
Medicaid  rules  will  continue  to  apply 
and  IMD  residents  will  be  eligible  for 
the  Medicaid  expansion  program,  but  no 
Federal  matching  funds  will  be 
available  for  any  services  provided  to 
the  individual  while  residing  in  an  IMD, 
unless  the  facility  meets  the 
requirements  of  subpart  D  of  42  CFR  441 
to  qualify  as  an  inpatient  psychiatric 
&cUity  for  individuals  under  the  age  of 
21. 

5.  Other  Eligibility  Standards  (§  457.320) 

Section  2102(b)(1)(B)  of  the  Act  sets 
forth  the  parameters  for  other  eligibility 
standards  a  State  may  use  under  a 
separate  child  health  program.  With 
certain  exceptions,  the  State  may 
estabhsh  different  standards  for 
different  groups  of  children.  Such 
standards  may  include  those  related  to 
geographic  areas  served  by  the  plan,  age, 
income  and  resources  (including  any 
standards  relating  to  spend  downs  and 
disposition  of  resources),  residency, 
disability  status  (so  long  as  any  standard 
relating  to  disability  does  not  restrict 
eligibility),  access  to  other  health 
coverage  and  duration  of  eligibihty.  We 
set  forth  these  provisions  at  proposed 
§  457.320(a). 


In  addition,  under  the  statute,  the 
State  may  not  use  eligibility  standards 
that  discriminate  on  the  basis  of 
diagnosis,  cover  children  with  higher 
family  income  without  covering 
children  with  a  lower  family  income 
within  any  defined  group  of  covered 
targeted  low-income  children,  or  deny 
eligibility  on  the  basis  of  a  preexisting 
medical  condition.  We  set  forth  these 
provisions  at  §  457.320(b).  We  also 
proposed  that  States  may  not  condition 
eligibility  on  any  individual  providing  a 
social  seciuity  niunber;  exclude  AI/AN 
children  based  on  eligibility  for,  or 
access  to,  medical  care  funded  by  the 
Indian  Health  Service;  exclude 
individuals  based  on  citizenship  or 
nationality,  to  the  extent  that  the 
children  are  U.S.  citizens,  U.S.  nationals 
or  quahfied  aliens  (except  that,  in 
establishing  eligibility  for  a  separate 
child  health  program,  we  proposed  that 
States  must  obtain  proof  of  citizenship 
emd  verify  qualified  alien  status  in 
accordance  with  section  432  of 
PRWORA);  or  violate  any  other  Federal 
laws  pertaining  to  eligibility  for  a 
separate  child  health  program. 

In  addition  to  the  revisions  made  to 
this  section  based  on  the  comments 
discussed  below,  we  clarified  the 
language  in  §  457.320(b)  to  prohibit 
States  from  establishing  eligibility 
standards  or  methodologies  which 
would  result  in  any  of  the  prohibitions 
listed.  "Standards"  traditionally  have 
referred  to  the  income  eligibility  level 
(for  example,  133  percent  of  the  Federal 
poverty  level).  "Methodologies" 
includes  the  deductions,  exemptions 
and  exclusions  applied  to  a  family's 
gross  income  to  arrive  at  the  income  to 
be  compared  against  the  standard  in 
determining  eligibihty.  This  is  a 
technical  change  necessary  to 
implement  the  intent  of  the  statute  that 
States  not  be  permitted  to  cover 
children  in  families  with  a  higher 
income  without  covering  children  in 
families  with  a  lower  income. 

Comment:  One  commenter  expressed 
concern  that  allowing  eligibility 
standards  related  to  geographic  area, 
age,  income,  resources,  and  so  forth  will 
allow  States  to  Umit  the  scope  of 
coverage  to  a  smaller  population, 
thereby  defeating  the  goal  of  covering 
the  maximum  number  of  children.  They 
recommend  that  HCFA  ensiu^  that 
States  are  maximizing,  not  minimizing, 
the  niunber  of  children  covered.  Two 
commenters  were  specifically 
concerned  that  standards  related  to 
geography  might  encourage  States  to 
exclude  hard-to-serve  areas  such  as 
rural  areas,  although  they  recognized 
this  provision  was  statutory. 


Response:  The  flexibility  afforded  to 
States  in  estabUshing  eligibility 
standards  was  granted  by  Congress 
imder  section  2102(b)(1)(A)  of  the  Act. 
Although  a  primary  purpose  of  SCHIP  is 
to  extend  health  insurance  coverage  to 
as  many  uninsured  children  as  possible. 
States  are  explicitly  allowed  by  the  law 
to  adopt  certain  eligibility  rules.  We 
note  that  to  date,  States  have  generally 
designed  and  implemented  broad 
coverage  for  children  and  we  are 
hopeful  that  this  will  continue  to  be  the 
case. 

Comment:  We  received  a  few 
comments  related  to  terminating 
benefits  when  a  child  reaches  age  19. 
One  commenter  objected  to  terminating 
benefits  when  a  child  reached  age  19, 
while  another  specifically  supported 
doing  so.  A  third  commented  that  it 
would  be  clearer  to  say  "not  to  exceed 
19  years  of  age"  than  "not  to  exceed  18 
years  of  age." 

Response:  Section  2110(c)(1)  of  the 
Act  defines  a  "child"  as  an  individual 
imder  19  years  of  age.  There  is  no 
statutory  authority  for  payment  to  States 
for  child  health  assistance  provided  to 
children  who  have  reached  age  19. 

Comment:  Several  commenters 
expressed  support  for  allowing  States  to 
define  income  and  for  allowing  States 
flexibility  in  verifying  income  and 
establishing  periods  of  review.  One 
strongly  supported  allowing  States  to 
determine  family  composition  as  well  as 
whose  income  will  be  counted  and 
under  what  circiunstances,  because  this 
approach  could  provide  a  basis  for  teens 
(without  family  support)  to  «nroll 
themselves. 

Response:  We  appreciate  the  support 
and  agree  that  allowing  States  to  define 
"family"  and  "income"  might  provide 
States  the  flexibility  to  provide  coverage 
to  certain  teens  who  are  without  family 
support. 

Comment:  One  commenter  requested 
that  HCFA  point  out  the  advantage  of 
using  the  same  definition  of  income  for 
separate  child  health  programs  and 
Medicaid. 

Response:  We  urge  States  to  use  the 
same  definition  of  income  and  the  same 
methods  of  determining  income  for  both 
separate  child  health  programs  and 
Medicaid.  As  discussed  later  in  this 
preamble,  using  the  same  definitions 
and  methodologies  simplifies  the 
screening  process  and  helps  ensiue  that 
children  are  enrolled  in  the  correct 
program.  HCFA  can  help  States  to 
identify  ways  to  simplify  Medicaid 
methodologies  and  to  align  the  rules 
adopted  for  Medicaid  and  a  separate 
child  health  program. 

Conunent:  One  commenter  expressed 
concern  that  allowing  States  to  use  gross 
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or  net  income  as  countable  when 
determining  whether  the  countstble 
income  is  below  the  eligibility  standard 
will  residt  in  State  differences  and 
families  may  be  convinced  to  move  to 
another  State  for  coverage. 

Response:  Given  the  flexibility 
authorized  by  law,  income  tests  woidd 
vary  fitsm  State  to  State  even  if  States 
were  required  to  use  the  same  method 
of  arriving  at  countable  income  because 
the  income  standards  to  which  the 
countable  income  is  compared  vary 
widely.  Income  standards  (and  often 
methodologies)  for  most  Federally- 
assisted,  means-tested  programs  vary 
from  State  to  State.  Research  in  this  area 
indicates  that  individuals  move  to  be 
with  family  or  for  emplo)mient  and 
generally  do  not  move  for  the  purpose 
of  receiving  means-tested  benefits. 
Income  standards  vary  widely  in 
Medicaid  and  there  has  been  no 
evidence  that  this  has  resulted  in 
families  moving  from  State  to  State. 

Comment:  Two  commenters 
specifically  supported  eliminating  pre- 
existing conditions  as  a  reason  for 
denial  and  stated  that  such  a  policy  is 
important  to  children  with  special 
needs.  Two  additional  commenters 
stated  that  if  States  may  not  deny 
eligibility  based  on  preexisting 
conditions,  it  may  conflict  with 
contracts  between  a  separate  child 
health  program  and  a  health  plan  or 
with  premium  assistance  programs. 

i?esponse;  Section  2102(b)(l)(B)(ii)  of 
the  Act  prohibits  the  denial  of  coverage 
based  on  preexisting  conditions  and 
§  2103(f)(1)(A)  prohibits  eligibility 
restrictions  based  on  a  child's 
preexisting  condition.  We  agree  that  this 
prohibition  is  very  important  in 
providing  health  care  to  low-income 
children  with  special  needs  and  have 
included  it  at  §457. 320(b)(2)  of  the 
regulations.  States  that  have  contracts 
with  health  plans  which  restrict 
eligibility  based  on  preexisting 
conditions  will  have  to  renegotiate  the 
contracts  or  otherwise  ensure  that  the 
affected  children  are  provided  with  care 
that  meet  the  standards  of  title  XXI. 

One  limited  exception  to  this  rule  is 
permitted.  Under  §  2103(f)(1)(B)  of  Title 
XXI,  if  a  State  child  health  plan 
provides  for  benefits  through  payment 
for,  or  a  contract  with,  a  group  health 
plan  or  group  health  insurance,  the  plan 
may  permit  the  imposition  of  those 
preexisting  conditions  which  are 
permitted  under  HIPAA.  This  permits 
the  imposition  of  preexisting  conditions 
consistent  with  the  requirements  of 
such  plans  when  the  State  is  providing 
premium  assistance  through  SCHIP  to 
subsidize  child  or  family  coverage 
under  a  group  health  plan  or  group 


health  insurance  piusuant  to 
§  2105(c)(3)  of  the  statute. 

Convnent:  We  received  one  comment 
specifically  supporting  State  latitude  to 
establish  efigibility  based  on  State- 
estabUshed  disability  criteria.  Another 
commenter  recommended  that  we  add  a 
new  § 457.320(b)(4)  to  specifically 
prohibit  the  use  of  eligibility  standards 
that  discriminate  on  the  basis  of 
diagnosis  in  accordance  with  section 
2102(b)(1)(A). 

Response:  Section  2102(b)(1)(A)  of  the 
Act  provides  that  an  eligibility  standard 
based  on  disability  may  not  "restrict 
eligibility,"  although  States  may  provide 
additional  benefits  to  children  with 
disabilities.  This  provision  was 
included  in  the  regulation  at 
§  457.320(b)(3).  Section  2102(b)(1)(A)  of 
the  Act  also  provides  that  no  eligibility 
standard  may  discriminate  on  the  basis 
of  diagnosis.  We  have  revised  the 
regulation  at  §  457.320(b)(3),  as 
suggested,  to  specifically  prohibit 
discrimination  on  the  basis  of  diagnosis. 
Therefore,  a  State  may  establish 
eligibility  standards  that  are  based  on  or 
related  to  the  loss  of  certain  functional 
abilities,  whether  physical  or  mental,  if 
those  standards  result  in  children  with 
disabilities  qualifying  for  coverage.  A 
State  cannot,  however,  establish 
eligibility  standards  based  on  or  related 
to  a  specific  disease. 

Conunent:  We  received  a  significant 
niunber  of  comiuents  urging  HCFA  to 
add  specific  residency  requirements. 
Many  of  the  commenters  were 
concerned  about  children  of  migrant 
workers  and  homeless  children.  One 
commenter  specifically  urged  HCFA  to 
require  States  to  set  forth  rules  and 
procedures  for  resolving  residency 
disputes.  One  recommended  that  the 
regulations  explicitly  provide  that 
families  involved  in  work  of  a  transient 
nature  be  allowed  to  choose  to  establish 
residency  in  the  State  where  they  work 
or  in  one  particular  State.  One 
commenter  recommended  that  States  be 
required  to  expedite  enrollment  of 
migrant  children.  One  recommended 
that  States  be  prohibited  from  the 
following:  denying  eligibihty  to  a  child 
in  an  institution  on  the  grounds  that  a 
child  did  not  establish  residency  in  the 
State  before  entering  the  institution; 
denying  or  terminating  eligibility 
because  of  temporary  absence;  or 
denying  eligibility  because  residence 
was  not  maintained  permanently  or  at  a 
fixed  address. 

Response:  Because  Congress  has 
specifically  allowed  States  flexibility  to 
establish  standards,  we  do  not  establish 
general  residency  rules  for  States. 
However,  we  share  the  commenters* 
concern  that  certain  children  may  be 


unable  to  establish  eUgibility  in  any 
State  because  of  disputes  over  residency 
and  do  not  believe  that  allowing  such  a 
result  would  be  consistent  with  the 
overall  intent  of  title  XXI  and  the 
requirement  that  SCHIP  be  administered 
in  an  effective  and  efficient  manner.  We 
have  revised  paragraph  (a)(7)  and  added 
a  new  paragraph  (d)  to  §457.320  to 
specify  residency  rules  in  limited 
circumstances.  In  the  case  of  migrant 
workers,  when  the  child  of  a  parent  or 
caretaker  who  is  involved  in  work  of  a 
transient  nature,  such  that  the  child's 
physical  location  changes  periodically 
from  one  State  to  another,  the  parent  or 
caretaker  may  select  either  their  home 
State  or  the  State  where  they  are 
currently  working  as  the  State  of 
residence  for  the  child.  For  example,  if 
a  migrant  family  moves  temporarily 
from  Florida  to  North  Carolina  and  then 
returns  to  Florida  during  the  course  of 
a  year  as  a  result  of  the  parents' 
transient  employment,  the  parents  can 
claim  either  Florida  or  North  Carolina  as 
the  child's  State  of  residence. 

In  other  instances,  where  two  or  more 
States  cannot  resolve  which  is  the  State 
of  residence,  the  State  where  a  non- 
institutionalized  child  is  physically 
located  shall  be  deemed  the  State  of 
residence.  In  cases  of  disputed 
residency  involving  an  institutionalized 
child,  the  State  of  residence  is  the 
parent's  or  caretaker's  State  of  residence 
at  the  time  of  placement.  We  beUeve    * 
that  a  child  who  is  placed  in  an  out-of- 
State  institution  should  remain  the 
responsibility  of  the  State  of  residence 
at  the  time  of  placement.  Similarly,  in 
cases  of  disputed  residency  involving  a 
child  who  is  in  State  custody,  the  State 
of  residence  is  the  State  which  has  the 
legal  custody  of  the  child.  As  indicated 
in  the  preamble  to  the  proposed  rule, 
under  Shapirav.  Thompson  (394  US 
618),  a  State  cannot  impose  a  durational 
residency  requirement.  We  have  also 
added  this  prohibition  to  §457. 320(d). 

We  have  not  imposed  further 
residency  rules.  However,  we  strongly 
recommend  that  States  establish  written 
inter-State  agreements  related  to 
disputed  residency.  We  note  that  the 
rules  contained  in  §457. 320(d)(2)  of  this 
regulation  apply  only  if  the  States 
involved  cannot  come  to  agreement 
with  respect  to  a  child's  residency. 

Comment:  We  solicited  comments  on 
our  proposal  that  the  eligibility  standard 
relating  to  duration  of  eligibility  not 
allow  States  to  impose  a  maximum 
length  durational  requirement  or  any 
similar  requirement.  We  received  three 
comments  in  response,  and  all  three 
recommended  that  the  regulations  make 
it  clear  that  States  are  prohibited  from 
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imposing  time  limits  or  lifetime  caps  on 
eligibility. 

Response:  Under  section 
2102(b)(1)(A)  of  the  Act.  States  have 
considerable  flexibility  in  setting  the 
standards  used  to  determine  the 
eligibiUty  of  targeted  low-income 
children,  including  those  related  to 
duration  of  eligibility.  This  enables 
States  to  establish  the  period  of  time  for 
'which  a  child  determined  eligible  for 
the  State's  separate  child  health 
program  can  remain  covered  prior  to 
requiring  a  redetermination  or  renewal 
of  eligibility.  At  the  same  time,  it  is 
important  to  ensure  that  States  can 
identify  children  enrolled  in  a  separate 
child  health  program  who  become 
ineUgible  due  to  a  change  in 
circumstances.  Therefore,  we  have 
retained  the  provision  in  proposed 
§457.320(a)(10)  and  moved  it  to 
§  457.320(e)(2)  to  require  that  States 
redetermine  a  child's  eligibility  at  least 
every  12  months.  Note  that  termination 
of  a  child's  eligibility  at  the  end  of  the 
specified  period  (e.g.  after  a 
redetermination  review)  would 
constitute  a  "denial  of  eligibility" 
subject  to  the  requirements  of 
§  457.340(d)  of  this  subpart  and  subpart 
K. 

We  agree  that  durational  limits  on 
eligibility  are  contrary  to  the  intent  of 
the  program.  We  have  added  a  new 
subsection  §  457.320(e)(1)  to  include  a 
prohibition  against  imposing  time 
limits,  including  lifetime  caps,  on  a 
child's  eligibility  for  coverage.  That  is, 
a  State  cannot  deny  eligibility  to  a  child 
because  he  or  she  has  previously 
received  benefits.  The  prohibition 
against  lifetime  caps  or  other  time  limits 
on  coverage  is  consistent  with 
Congressional  intent  to  provide 
meaningful  health  care  for  children  and 
will  prevent  unequal  treatment  of 
similarly-situated  children  simply 
because  one  child  has  been  enrolled  in 
the  program  longer  than  the  other.  It 
will  also  prevent  the  possibility  of 
jeopardizing  the  health  of  low-income 
children  by  terminating  or  denying 
health  care  on  the  basis  of 
circumstances  imrelated  to  the  child's 
needs.  The  prohibition  against 
diuational  limits  on  eligibility  does  not 
prevent  a  State  from  limiting  enrollment 
based  on  budget  constraints,  or  capping 
overall  program  enrollment  due  to  lack 
of  funds.  This  is  reflected  in 
SS 457.305(b)  and  457.350(e).  In 
addition,  we  have  added  a  definition  of 
"enrollment  cap"  in  §457.10  of  subpart 
A. 

Comment:  One  commenter 
specifically  supported  the  concept  of  12 
months  of  continuous  eligibility. 
Another  recommended  that  the 


regulations  be  more  specific  about  the 
duration  of  eligibility.  This  commenter 
recommended  an  annual  time  period 
because  health  care  should  not  be 
interrupted  when  income  fluctuates, 
which  the  commenter  believes  happens 
frequently  with  the  population  being 
served.  One  commenter  objected  to 
requiring  any  interim  screening  process 
during  an  established  12-month 
continuous  eligibility  period. 

Response:  We  see  no  basis  to  prohibit 
State  review  of  eligibility  on  a  less  than 
aimuiil  basis.  We  do  encourage  States  to 
establish  an  aimual  period  of  review 
and  to  adopt  continuous  eligibility  rules 
to  avoid  interruptions  in  a  child's  health 
care  because  of  minor  fluctuations  in 
income.  Frequent  reviews-can  be  a 
barrier  to  enrollment  and 
redetermination  and  can  reinforce  the 
"wel&re  stigma."  In  addition,  research 
shows  that  many  children  lose  coverage 
at  the  time  of  redetermination. 

Between  the  scheduled  reviews, 
regular,  periodic  screenings  are  not 
required.  A  child  always  has  the  right  to 
file  for 'and  become  eligible  for  Medicaid 
if  family  income  changes,  and  the  State 
is  required  to  take  action  on  the 
application,  even  if  the  child  is  covered 
by  a  separate  child  health  program.  If  a 
child  enrolled  in  a  separate  child  health 
program  does  not  file  an  application  for 
Medicaid,  the  State  is  not  required  to 
screen  the  child  for  Medicaid  eligibility 
Amtil  the  next  scheduled 
redetermination,  regardless  of  changes 
in  the  child's  circumstances  (other  than 
reaching  age  19). 

(Comment:  We  received  a  significant 
number  of  comments  on  the  (fiscussion 
about  pregnant  teens  included  in  the 
preamble,  many  of  which  expressed 
support  for  our  position. 

One  commenter  suggested  that  Illinois 
KidCare  is  a  good  model  under  which 
a  pregnant  teen  is  automatically 
transferred  to  the  Moms  and  Babies 
Medicaid  Program.  Another 
reconmiended  that  HCFA  clearly  state 
an  expectation  that  States  provide 
information  to  teenage  enrollees  on  the 
possible  benefits  of  seeking  Medicaid  if 
they  are  pregnant,  rather  than  simply 
urging  them  to  do  so.  One  commenter 
recommended  that  States  be  required  to 
inform  pregnant  teens  about  the 
differences  between  their  Medicaid  and 
separate  child  health  programs.  This 
commenter  also  asserted  that  the 
benefits  of  keeping  a  trusted  health  care 
provider  may  override  the  benefits  of 
broader  coverage  and  lower  out-of- 
pocket  expenses  and  that  States, 
therefore,  should  inform  pregnant 
teenagers  of  the  possibility  that 
changing  from  one  program  to  the  other 
may  require  the  teen  also  to  change 


doctors.  Two  commenters 
recommended  that  it  be  made  clear  that 
States  providing  information  about 
Medicaid  and  the  opportunity  to  apply 
for  Medicaid  cannot  be  held  responsible 
for  any  individual  who  does  not 
complete  the  Medicaid  application 
process. 

Several  commenters  objected  to  the 
recommendation  that  pregnant  teens 
switch  to  Medicaid  midyear.  They 
argued  that  this  luuiecessarily  disrupts 
continuity  of  care  and  has  negative 
effects  on  pregnant  teens.  One  of  these 
commenters  recommended  that 
pregnant  adolescents  in  their  second  or 
third  trimester  and  adolescents  with 
high-risk  pregnancies  be  allowed  to 
continue  to  see  their  treating  provider 
through  pregnancy  and  the  60-day 
postpartxun  period.  Another  commenter 
stated  that  the  regulation  related  to 
monitoring  pregnant  teens  and  moving 
them  to  Medicaid  in  the  middle  of  an 
eligibility  period  goes  beyond  statutory 
authority. 

One  commenter  contended  that  all 
benchmark  programs  require  pregnancy 
services  and  commented  that 
establishing  procedvues  for  managed 
care  contractors  to  notify  the  State  of  a 
teen's  pregnancy  would  be  ciunbersome, 
expensive  and  a  potential  violation  of 
the  family's  confidentiality. 

Finally,  one  commenter  was 
concerned  that  the  disciission  about 
pregnant  teens  not  appear  to  foreclose 
separate  child  health  programs  from 
adopting  pregnancy-related  benefits  for 
pregnant  teens  who  are  not  eligible  for 
Medicaid. 

Response:  We  appreciate  the 
comments,  and  we  wish  to  clarify  » 
number  of  points.  In  drawing  attention 
to  pregnant  teens,  it  was  not  our  intent 
to  impose  additional  or  unnecessary 
requirements  on  States  nor  to  promote 
procedures  that  would  disrupt  the    ' 
medical  care  of  pregnant  teens.  Oiu 
intent  was  to  ensure  that  pregnant  teens 
are  provided  with  sufiScient,  clear 
information  about  Medicaid  to  make  an 
informed  choice  about  staying  in  the 
separate  child  health  program  or 
applying  for  Medicaid.  States  are  not 
required  to  monitor  teens  for  pregnancy 
and  cannot  be  held  responsible  for  teens 
who  choose  not  to  apply  for  Medicaid. 
Managed  care  contractors  in  separate 
child  health  programs  are  not  required 
to  notify  the  State  when  a  teen  becomes 
pregnant.  Finally,  States  may  provide 
the  same  pregnancy-related  services 
imder  separate  child  health  programs 
that  they  do  under  Medicaid.  We  urge 
States  to  do  this,  but  pregnancy-related 
services  are  not  mandatory  under 
separate  child  health  programs.  We  also 
urge  States  to  make  every  effort  to  rely 
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on  the  same  plans  and  providers  in  their 
separate  child  health  programs  and 
Medicaid  so  that  children  who  switch 
between  programs  because  of  changes  in 
circiunstances,  including  pregnancy, 
need  not  change  providers. 

While  States  are  not  imder  an 
obligation  to  ensiu-e  that  teens  enrolled 
in  separate  child  health  programs 
become  enrolled  in  Medicaid  if  they 
become  pregnant,  we  remind  States  that 
there  are  advantages  to  Medicaid  for  a 
pregnant  teen  even  when  the  benefit 
package  is  the  same.  First,  cost-sharing 
is  prohibited  for  pregnancy-related 
services  under  Medicaid  and  premiiuns 
are  prohibited  if  the  woman's  net  family 
income  is  at  or  below  150  percent  of  the 
Federal  poverty  level.  (Above  that  level 
premiums  are  limited  to  10  percent  of 
the  amoimt  by  which  the  family,  income 
exceeds  150  percent  of  the  Federal 
poverty  level.)  In  addition,  a  child  bom 
to  a  woman  who  is  eligible  for  and 
receiving  Medicaid  on  the  day  the  infant 
is  bom  is  deemed  to  have  filed  an 
application  and  been  found  eligible  for 
Medicaid.  That  infant  remains  eligible 
for  one  year  if  residing  with  the  mother, 
regardless  of  family  circumstances,  tf 
the  delivery  is  covered  by  a  separate 
child  health  program  because  the 
mother  does  not  apply  for  Medicaid,  the 
infant  might  not  be  eligible  for  Medicaid 
instead  of  automatically  eligible  as 
would  be  the  case  had  the  delivery  been 
covered  by  Medicaid. 

Comment:  Two  commenters 
recommended  that  HCFA  encoiuBge 
States  that  have  separate  child  health 
programs  to  provide  newborn  infants 
the  same  eligibility  protections  granted 
under  Medicaid.  Another  recommended 
that  HCFA  allow  pre-enrollment  of 
newborns  or  automatic  enrollment  of 
newborns  of  pregnant  teens  enrolled  in 
a  separate  child  health  program. 

Response:  The  statute  does  not 
provide  for  automatic  and  continuous 
eligibility  for  infants  under  a  separate 
child  health  program  as  it  does  under 
Medicaid.  Moreover,  it  is  also  likely  that 
due  to  higher  income  standards  that 
most  States  apply  in  Medicaid,  many 
iniiants  bom  to  teens  enrolled  in  a 
separate  child  health  program  will  be 
eligible  for  Medicaid  and  therefore  not 
eligible  for  a  separate  child  health 
program. 

However,  as  discussed  elsewhere  in 
this  preamble  (in  response  to  comments 
under  both  §§  457.300  and  457.360),  we 
have  determined  that  States  may  use 
"presiunptive  eligibility"  to  enroll 
children  in  a  separate  child  health 
program  pending  completion  of  the 
application  process  for  Medicaid  or  the 
separate  plan.  We  recognize  the  need  of 
in£ants  to  have  immediate  coverage  and 


consider  the  automatic  enrollment  of 
newborns  bom  to  mothers  covered  by  a 
separate  child  health  program  at  the 
time  of  the  delivery  into  the  separate 
program  as  an  example  of  such 
presumptive  eligibility.  I^resumptive 
eligibility  is  time-limited,  however,  and 
States  choosing  to  enroll  these 
newborns  must  formally  determine  the 
infant's  eligibility  (including  screening 
the  infont  for  Medicaid  eligibility) 
within  the  time  frame  set  for  completing 
the  application  process  and  determining 
eligibility. 

As  noted  earlier,  if  the  infant  is 
ultimately  foimd  not  to  be  eligible  for 
Medicaid,  costs  of  services  provided 
during  the  period  of  presumptive 
eligibility  may  be  treated  as  health 
coverage  for  targeted  low-income 
children  whether  or  not  the  child  is 
ultimately  foimd  eligible  for  the 
separate  child  health  program,  as  long 
as  the  State  implements  presumptive 
eligibility  in  accordance  with  section 
1920A  and  section  435.1101  of  this  part. 
Thus,  States  that  adopt  the  presumptive 
eligibiUty  option  in  accordance  with 
section  435.1101  to  no  longer  be 
constrained  by  the  10  percent  cap. 

Alternatively,  States  can  develop  an 
administrative  process  to  identify,  prior 
to  birth,  an  infant  as  a  Medicaid-eligible 
individual  as  soon  as  he  or  she  is  bom, 
as  we  luiderstand  some  States  have 
done.  This  would  ensiue  that  Medicaid 
coverage  and  services  are  immediately 
available  to  a  Medicaid-eligible 
newborn  child. 

Comment:  We  received  a  large 
number  of  comments  related  to 
obtaining  social  security  numbers 
(SSNs)  diuing  the  application  process. 
Many  commenters  specifically 
supported  the  prohibition  against 
requiring  the  SSN  in  separate  child 
health  programs.  Two  requested 
clarification  as  to  whether  an  SSN  can 
be  required  on  a  joint  SCHIP/Medicaid 
appUcation.  A  few  recommended  that 
SSNs  be  required  for  applicants  as  long 
as  there  is  a  Medicaid  screen  and  enroll 
requirement.  One  commenter  did  not 
advocate  asking  for  an  SSN,  but 
commented  that  the  policy  for  separate 
child  health  programs  and  Medicaid 
should  be  consistent  because  families 
prefer  to  give  all  information  at  one  time 
and  having  a  distinction  between  the 
requirements  for  the  two  programs 
hinders  States*  efforts  to  create  a 
seamless  program. 

Some  commenters  indicated  that  the 
prohibition  against  requiring  SSNs  for  a 
separate  child  health  program  while 
requiring  it  for  Medicaid  will  cause 
referral,  tracking  and  coordination 
problems;  handicap  enrollment  in  States 
using  a  joint  application;  make  it 


difficult  to  implement  the  screen  and 
enroll  provision;  reinforce  stereotypes; 
and  prevent  automatic  income 
verification  in  States  that  have  reduced 
the  documentation  requirements. 
Another  added  that  this  prohibition  will 
impede  efforts  to  identify  children  with 
access  to  State  health  benefits. 

Finally,  another  commenter  suggested 
that  Medicaid  medical  support 
cooperation  requirements  include 
providing  information  about 
noncustodieil  parents  and  that  this 
"section  may  be  construed  as  excusing 
a  Medicaid  applicant  fi-om  having  to 
provide  an  SSN  for  all  family  members, 
including  noncustodial  parents  absent 
from  the  home." 

Response:  The  requirements  and 
prohibitions  related  to  the  use  of  a 
social  security  number  are  statutory. 
The  Privacy  Act  makes  it  imlawful  for 
States  to  deny  benefits  to  an  individual 
based  upon  that  individual's  failure  to 
disclose  his  or  her  social  security 
number,  unless  such  disclosure  is 
required  by  Federal  law  or  was  part  of 
a  Federal,  State  or  local  system  of 
records  in  operation  before  January  1, 
1975.  Section  1137(a)(1)  of  the  Social 
Security  Act  requires  States  to  condition 
eligibility  for  specific  benefit  programs, 
including  Medicaid,  upon  an  applicant 
(and  only  the  applicant)  furnishing  his 
or  her  SSN.  Because  SCHIP  is  not  one 
of  the  programs  identified  in  section 
1137  of  the  Act,  and  Title  XXI  does  not 
require  applicants  to  disclose  their 
SSNs,  States  are  prohibited  under  the 
Privacy  Act  fix>m  requiring  applicants  to 
do  so. 

Thus,  only  the  SSN  of  the  individual 
who  is  applying  for  Medicaid  (including 
a  Medicaid  expansion  program  under 
title  XXI)  can  and  must  be  required  as 
a  condition  of  eligibility.  Children 
applying  for  coverage  imder  a  separate 
child  health  program  cannot  be  required 
to  provide  a  SSN,  and  States  cannot 
require  other  individuals  not  applying 
for  coverage,  including  a  parent,  to 
provide  a  SSN  as  a  condition  of  the 
child's  eligibility  for  either  a  Medicaid 
expansion  program  or  separate  child 
health  program. 

We  recognize  that  these  statutory 
provisions  can  be  difficult  to  reconcile 
in  practice.  Under  the  law,  a  joint 
Medicaid/SCHIP  application  must  . 
indicate  clearly  that  the  SSN  is  only 
needed  for  Medicaid  and  not  for 
coverage  under  a  separate  child  health 
program,  but  a  family  often  will  not 
know  if  their  child  is  or  is  not  Medicaid- 
eligible.  A  State  may  request  the  SSN  for 
all  applicant  children  as  long  as  the 
State  makes  it  clear  that  family  members 
are  not  required  to  provide  the  SSN  and 
that  the  child's  eligibility  under  the 
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separate  child  health  program  will  not 
be  affected  if  the  child's  SSN  is  not 
provided.  However,  the  State  must  also 
inform  the  family  that  Medicaid 
eligibility  cannot  be  detennined  without 
the  SSN  and  that  the  child  cannot  be 
enrolled  in  the  separate  child  health 
program  if  the  child  otherwise  meets  the 
eligibility  standards  for  Medicaid. 

Comment:  A  significant  number  of 
commenters  objected  to  the  verification 
requirements  pertaining  to  citizenship 
and  alien  status.  Most  ofthese 
commenters  requested  that  subsection 
§  457.320(c)  be  deleted.  A  number  of  the 
commenters  pointed  out  that  we 
proposed  to  require  that  States  follow 
INS  rules  which  were  not  yet 
mandatory.  Additionally,  they  argued 
that  the  requirement  in  §  457.320(b)(6) 
that  States  abide  by  all  applicable 
Federal  laws  and  regulations  would  be 
sufficient.  Several  commenters  objected 
to  the  verification  requirements  for  a 
nmnber  of  reasons.  A  significant 
number  of  them  commented  that  the 
procedures  are  too  burdensome.  One 
commenter  felt  that  proof  of  citizenship 
might  discourage  some  citizens  who  do 
not  have  birth  certificates  from 
applying.  Another  commented  that 
requiring  proof  and  verification  of  alien 
status  would  delay  access  to  care  for 
alien  children  who  are  otherwise 
eligible. 

Response:  Section  432  of  the 
PRWORA  requires  verification  of 
citizenship  for  applicants  of  all  "Federal 
public  benefits"  as  defined  in  section 
401  of  the  PRWORA.  However, 
proposed  regulations  published  by  the 
Department  of  Justice,  which  is 
responsible  for  enforcing  the 
verification  provision,  provide  that  a 
State  may  accept  self-declaration  of 
citizenship  provided  that  (1)  the  federal 
agency  administering  the  program  has 
promulgated  a  regulation  which  permits 
States  to  accept  self-declaration  of 
citizenship  and  (2)  the  State  implements 
fair  and  nondiscriminatory  procediues 
for  ensuring  the  integrity  of  the  program 
at  issue  with  respect  to  the  citizenship 
requirement. 

Requiring  documented  proof  of 
citizenship  can  be  a  time-consuming 
and  difficult  process  for  many 
applicants,  and  therefore  could  create  a 
significant  barrier  to  enrollment.  It  also 
can  create  a  significant  administrative 
burden  for  the  State.  Therefore, 
consistent  with  the  statutory  intent  to 
promote  access  to  and  enrollment  in 
separate  child  health  programs  and 
HCFA's  policy  to  provide  Staties  with 
flexibility  to  simplify  their  application 
processes  and  eliminate  barriers  to 
enrollment  wherever  possible,  we  have 
modified  §  457.320(c).  The  regulation 


permits  States  to  accept  self-declaration 
of  citizenship,  provided  that  they  have 
implemented  effective,  fair  and 
nondiscriminatory  procedines  for 
ensuring  the  integrity  of  their 
application  process  with  respect  to  self- 
declaration  of  citizenship. 

For  example,  a  State  could  implement 
a  system  to  randomly  check  the 
dociunentation  of  some  applicants  and 
terminate  the  eligibility  of  any 
applicants  found  to  have  provided  a 
false  declaration.  If  the  percentage  of 
false  declarations  was  foimd  to  be  high, 
the  State  would  need  to  take  appropriate 
measures  to  remedy  the  problem — 
including,  if  necessary,  requiring 
documentation  to  verify  the  citizenship 
of  every  applicant. 

Comment:  One  commenter  asked  for 
clarification  of  the  difference  between 
"proof  and  "verification." 

Response:  We  have  used  "proof  to 
refer  to  dociunents  provided  by 
individuals.  "Verification"  is  used  to 
refer  to  the  process  of  comparing  the 
information  in  the  "proof  to  the  INS 
records.  An  individual  may  be 
considered  eligible  based  on  "proof' 
while  the  information  is  being  verified. 

Comment:  Several  commenters  luged 
that  the  regulations  specifically  prohibit 
requests  for  information  about  the 
citizenship  or  immigration  status  of 
non-applicants,  including  parents.  One 
commenter  indicated  that  States  should 
be  prohibited  irova  verifying  the  status 
of  any  non-applicant  when  the 
information  is  voluntarily  provided. 

Response:  Information  about  the 
citizenship  or  alien  status  of  a  non- 
applicant  caimot  be  required  as  a 
condition  of  eligibility.  States  may 
request  this  information  if  it  reasonably 
relates  to  a  State  eligibility  standard  and 
it  is  made  clear  that  the  provision  of  this 
information  is  optional  and  that  refusing 
to  provide  the  information  will  not 
affect  the  eligibilify  of  applicants.  We 
strongly  urge  States  not  to  request  this 
information  nor  to  verify  it  if  voluntarily 
provided,  as  this  has  been  found  to  be 
a  strong  deterrent  to  alien  parents  filing 
applications  on  behalf  of  their  citizen 
children. 

Comment:  One  conunenter 
recommended  that  HCFA  issue,  through 
letter  or  manual  and  web  site,  Medicaid 
guidance  on  the  categories  of 
immigrants  eligible  for  Medicaid  and 
that  these  regulations  reference  that 
guidance. 

Response:  Section  3210  of  the  State 
Medicaid  Manual,  which  is  available 
through  links  set  for  in  HCFA's  web  site 
at  www.hcfa.gov,  discusses  immigrant 
eligibility  for  Medicaid  following 
passage  of  the  Personal  Responsibility 
and  Work  Opportimity  Reconciliation 


Act  of  1996,  although  it  does  not  reflect 
changes  to  immigrant  eligibility 
contained  in  the  Balanced  Budget  Act  of 
1997.  We  also  have  posted  a  fact  sheet 
on  the  section  of  oiu  web  page 
addressing  Medicaid  and  welfare 
reform.  The  fact  sheet  is  entitled,  "The 
Link  between  Medicaid  Coverage  and 
the  Immigration  Provisions  of  the 
Personal  Responsibility  and  Work 
Opportimity  Act  of  1996."  Guidance  to 
State  Medicaid  Directors  dated 
December  8,  1997  discusses  changes  in 
immigrant  eligibiUty  for  Medicaid  imder 
the  Balanced  Budget  Act  of  1997. 
Finally,  guidance  dated  January  14, 
1998  discusses  immigrant  eligibility  for 
benefits  under  tide  XXI.  This  guidance 
(in  the  form  of  "Dear  State  Medicaid 
Director  or  Dear  State  Health  Official 
letters)  can  be  found  at  www.hcfa.gov. 

We  will  consider  issuing  more 
detailed  instructions  pertaining  to  the 
eligibility  of  immigrants  for  Medicaid 
and  separate  child  health  programs  and 
posting  such  guidance  on  our  web  site. 

6.  Application  and  Enrollment  in  a 
Separate  Child  Health  Program 
(§  457.340) 

We  proposed  to  require  that  the  State 
■  afford  every  individual  the  opportunity 
to  apply  for  child  health  assistance 
without  delay.  Section  2101(a)  of  the 
Act  requires  States  to  provide  child 
health  assistance  to  uninsiu-ed,  low- 
income  children  in  an  effective  and 
efficient  manner.  The  opportimity  to 
apply  without  delay  is  necessary  for  an 
effective  and  efficient  program.  Because 
we  have  determined  that  proposed 
§  457.361  "Application  for  and 
enrollment  in  SCHIP,"  is  closely  related 
to  this  section,  in  this  final  rule  we  have 
incorporated  the  provisions  of  proposed 
§457.361  into  this  section.  We  will 
respond  to  the  comments  concerning 
§  457.340  of  the  proposed  rule  here,  and 
to  those  concerning  §  457.361  of  the 
proposed  rule  below,  under  §457.361. 

Conmient:  We  received  a  niunber  of 
comments  on  this  section.  Many 
commenters  were  concerned  about  the 
complexity  of  the  application  process, 
particularly  when  States  have  a  separate 
child  health  program.  Several 
commenters  reconmiended  that  HCFA 
require  States  to  certify  that  they  have 
conducted  a  review  of  their  Medicaid 
and  Title  XXI  application  and 
redetermination  procedures  and  have 
eliminated  any  uimecessary  procedural 
barriers  that  discoiu^ge  eligible  children 
from  enrolling  in  and  retaining 
coverage.  If  differences  remain,  States 
should  be  required  to  identify  in  their 
State  plan  the  reasons  for  the  differences 
and'  explain  how  they  are  consistent 
with' tfa»  coordination  goals  of  tide  XXI. 
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Other  commenters  added  that  families 
should  not  be  forced  to  imderstand  and 
navigate  two  sets  of  application, 
enrollment  and  redetermination 
procedures. 

Several  commenters  focused  on  joint 
applications  for  Medicaid  and  separate 
cmild  health  programs.  One  commenter 
asked  HCFA  to  highlight  that  States  can 
use  a  joint  application  and  a  single 
agency.  Another  urged  HCFA  to  require 
a  joint  application  process  or,  at  a 
minimum,  to  conduct  rigorous  oversight 
of  the  screen  and  enroll  procedures.  A 
third  specifically  indicated  that  HCFA 
shoidd  require  States  to  have  a  single 
form  for  children  who  are  applying  for 
both  programs,  that  it  be  limited  to  four 
pages,  that  States  be  required  to  accept 
mail-in  applications  and  that  States 
notify  families  when  their  application 
has  been  received.  Yet  another  stated 
that  the  burden  should  rest  with  the 
State  that  chooses  not  to  have  a  joint 
application  to  establish  that  its 
application  procedures  are  effective. 
This  commenter  also  recommended  that 
HCFA  require  that  the  same  verification 
procedures  be  used  for  both  programs 
and  that  families  not  have  to  take  any 
additional  steps  in  order  for  their 
application  to  be  processed  by 
Medicaid. 

One  commenter  felt  that  the 
regiUations  should  define  a  joint 
application  process  rather  than  referring 
to  joint  forms.  This  commenter  believes 
that  applicants  should  be  subject  to  the 
same  requirements  and  procediu^s — 
including  a  single  appUcation,  the  same 
verification  requirements,  and  common 
entry  points — for  both  programs,  and 
that  nothing  additional  should  be 
reqiiired  for  children  to  enroll  in 
Medicaid  under  one  of  the  categories 
identified  in  §  457.350(c)(2). 

One  conunenter  felt  that  States  also 
should  be  required  to  certify  that  they 
have  eliminated  any  uimecessary 
procediu-al  barriers  to  children  making  a 
transition  between  regular  Medicaid  and 
a  Tide  XXI-funded  program  when  they 
lose  eligibility  for  one  program  and 
become  eligible  for  the  other.  Another 
thought  it  would  be  useful  for  HCFA  to 
mention  that  flexibihty  regarding  the 
eligibility  determination  process  is  not 
limited  to  contractors.  Provider 
employees  or  outstationed  workers  at 
provider  locations  are  also  capable  of 
making  these  determinations  under  a 
separate  child  health  program. 

Two  conmienters  emphasized  the 
importance  of  States  applying  any 
simplifications  adopted  in  the 
appUcation  process  for  Medicaid  or  a 
separate  state  program  to  children 
whose  families  also  are  on  Food  Stamps 
or  TANF.  Some  States  which  generally 


allow  families  to  apply  for  Medicaid  on 
behalf  of  their  children  through  a  mail- 
in  application  reportedly  do  not  accept 
mail-in  applications  from  families  who 
already  happen  to  be  receiving  Food 
Stamps  or  TANF.  In  this  commenter's 
view,  such  policies  create  inequities  and 
impose  lumecessary  procediu^al  barriers 
to  Medicaid  enrollment  and  HCFA 
should  encourage  States  to  review 
whether  they  have  any  such  policies, 
and  to  eliminate  them  whenever 
possible. 

Other  commenters  recommended  that 
HCFA  place  emphasis  not  only  on 
helping  families  to  apply  for  coverage, 
but  also  on  helping  them  to  remain 
eiuoUed  in  coverage.  They  felt  that  the 
simplification  strategies  listed  by  HCFA 
should  also  include  States'  adopting  the 
same  redetermination  period  in 
Medicaid  and  separate  child  health 
programs,  and  reducing  verification 
requirements  for  redeterminations  aS 
well  as  for  the  initial  application. 

Response:  States  are  required  to 
establish  a  program  that  is  "effective 
and  efficient"  and  a  process  that  allows 
every  individual  to  apply  for  child 
health  assistance  without  delay.  Mail-in, 
joint  program  application  forms, 
common  entry  points  and  applicable 
procedures,  single  agency  oversight  and 
administration,  and  simplified  and 
consistent  program  ndes  and 
documentation  requirements  are  several 
ways  that  States  can  facilitate  families' 
ability  to  apply  for  the  appropriate     . 
health  coverage  program  as 
expeditiously  as  possible.  These 
procedures  can  also  simplify 
administration  for  States.  While  we  are 
not  requiring  that  States  use  any  specific 
mechanism.  States  that  do  not  take  steps 
to  streamline,  align,  and  coordinate 
their  enrollment  process  will  have  a 
more  difficult  time  ensiuing  that 
children  can  apply  for  health  insurance 
coverage  without  delay  and  that  their 
application  is  assessed  in  an  effective 
and  efficient  manner. 

We  encourage,  but  do  not  require. 
States  to  use  a  joint  appUcation  for  their 
separate  child  health  program  and 
Medicaid  programs  and  to  simplify  the 
appUcation  as  much  as  possible.  We 
agree  with  the  comment  that  States 
should  construct  a  joint  application 
process,  rather  than  just  a  joint 
application.  States  that  have  adopted 
the  same  or  similar  rules  relating  to 
appUcation  interviews,  verification  and 
managed  care  enrollment  have  an  easier 
time  coordinating  the  enrollment 
process.  We  note  that  most  States  with 
separate  child  health  programs  report 
they  use  a  joint  child  health  application 
and  that  joint  appUcations  do  not 


necessarily  need  to  cover  all  possible 
Medicaid  eUgibiUfy  groups. 

Section  2102(c)  requires  coordination 
of  the  administration  of  SCHIP  with 
other  pubUc  and  private  health 
insurance  programs,  and  we  also  wiU  be 
monitoring  States'  coordination  of 
enrollment  in  their  separate  child  health  . 
program  and  Medicaid  programs, 
including  children's  transitions  from 
one  program  to  the  other.  HCFA  will 
pay  particular  attention  to  outcomes  in 
States  that  lack  many  of  the  elements  of 
a  streamlined  and  coordinated  system. 
When  appropriate,  such  monitoring  wiU 
include  requests  for  States  to  identify 
the  number  of  children  foimd 
potentially  eligible  for  Medicaid,  the 
percentage  of  those  children  who  have 
been  determined  eligible  for  and 
enrolled  in  Medicaid,  and  the  percent 
determined  eligible  for  and  enrolled  in 
the  separate  child  hesdth  program. 
These  data  will  help  States  and  HCFA 
determine  whether  the  State  has 
developed  an  effective  method  to 
coordinate  enrollment  and  ensure  that 
children  are  eiut)lled  in  the  appropriate 
program. 

While  States  have  and  will  continue 
to  have  the  flexibilify  to  design  their 
own  imique  application  and  enrollment 
systems.  States  will  be  held  accountable 
to  ensure  that  children  are  afforded  the 
opportunity  to  apply  for  the  appropriate 
program  in  a  timely  and  efficient 
manner.  We  believe  that  most  States 
have  developed  coordinated  enrollment 
procedures  and  are  continuing  to 
improve  their  systems  to  promote 
enrollment  of  eligible  children,  and  we 
will  continue  to  work  with  the  States  in 
developing  effective  systems. 

It  is  also  true,  as  a  few  commenters 
pointed  out,  that  eligibility 
determination  for  a  separate  child 
health  program  may  be  performed  by  a 
wide  range  of  entities,  as  determined  by 
the  State.  For  example.  State  Medicaid 
agencies,  health  care  plans  and 
providers,  and  outstationed  State  or 
local  eUgibiUty  workers  also  may 
determine  eUgibility. 

Finally,  we  agree  with  the  last  two 
points  made  by  the  commenters.  First, 
we  agree  that  States'  simpUfying  both 
initial  application  and  redetermination 
processes  is  critical.  Second,  we  also 
agree  that  States  can  reduce  barriers  to 
accessing  health  care  for  all  famiUes  by 
applying  any  simplifications  adopted  in 
the  application  process  for  Medicaid 
and  the  separate  child  health  program  to 
the  application  process  for  children 
whose  famiUes  also  happen  to  be 
receiving,  or  applying  for.  Food  Stamps 
or  TANF  benefits,  and  we  encourage 
States  to  do  so. 
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Comment:  Several  conunenters 
requested  that  States  be  given  flexibility 
to  use  the  application  for  a  program 
other  than  Medicaid  or  SCHIP. 

Response:  States  may  use  a  joint 
application  with  other  programs. 
Proposed  §  457.340(b)  was  confusing 
and  may  have  implied  that  States  do  not 
retain  discretion  over  whether  or  not  to 
combine  the  applications  of  different 
programs.  Because  we  do  not  want  to 
preclude  States  from  including 
programs  other  than  Medicaid  and 
SCHIP  in  a  joint  application  and 
because  a  regulation  is  not  needed  to 
allow  States  to  adopt  a  joint  application, 
we  have  eliminated  § 457.340(b).  This  in 
no  way  implies  that  States  are 
prohibited  from  using  joint  applications. 
In  £act,  we  continue  to  strongly 
encourage  States  to  consider  how  joint 
applications  might  promote  coverage  of 
eligible  children. 

For  example,  the  application  for 
Medicaid  and/or  a  separate  child  health 
program  may  be  combined  with  an 
application  for  child  care  assistance  or 
WIC.  Joint  applications  can  be  an 
effective  outreach  and  enrollment  tool 
because  they  can  help  States  reach 
families  that  are  being  served  by  other 
programs.  States  that  use  a  joint 
application,  however,  must  develop  a 
process  that  allows  every  individual  to 
apply  for  child  health  assistance 
without  delay.  If  the  application  for  the 
separate  child  health  program  and/or 
Medicaid  is  combined  with  an 
application  for  other  services  or  benefits 
and  sufficient  information  is  provided 
to  make  a  determination  of  eligibility  for 
child  health  coverage,  that 
determination  must  not  be  held  up 
because  of  information  (or  action)  which 
is  needed  for  the  other  program.  Joint 
program  applications,  while  an  effective 
tool,  must  not  result  in  delays  that 
would  be  contrary  to  the  intent  of  the 
statute  and  this  section. 

Comment:  One  organization 
commented  that  the  regulations  should 
clarify  that  underlying  the  provision  at 
proposed  §457. 340(a)  regarding  the 
opportunity  to  apply  without  delay  are 
title  VI  of  the  Civil  Rights  Act  and  the 
Americans  with  Disabilities  Act. 

Response:  Underlying  the  provision 
that  individuals  be  able  to  apply 
without  delay  is  section  2101(a)  of  the 
Act,  which  requires  States  to  provide 
child  health  assistance  to  uninsured, 
low-income  children  in  em  effective  and 
efficient  manner.  The  opportunity  to 
apply  without  delay  is  necessary  for  an 
effective  and  efficient  program. 

Of  course,  this  opportunity  must  be 
available  to  all  children,  regardless  of 
their  race,  sex,  ethnicity,  national  origin 
or  disability  status.  Thus,  the  civil  rights 


laws  must  be  adhered  to  in 
implementing  this  requirement,  but  are 
not  the  only  statutory  authority  for  this 
provision. 

Comment:  One  commenter  expressed 
strong  support  for  the  requirement  that 
every  individual  be  afforded  the  right  to 
apply.  The  commenter  asserted  that 
adolescents  not  living  with  their  parents 
should  be  allowed  to  file  their  own 
applications  and  recommended  that  , 
HCFA,  through  the  preamble,  encourage 
States  to  adopt  policies  that  facilitate 
the  filing  of  applications  by  adolescents 
themselves. 

Response:  As  required  by  this  section. 
States  must  afford  every  individual, 
including  adolescents,  the  opportimity 
to  apply  for  child  health  assistance 
without  delay.  We  encourage  States  to 
consider  how  they  might  best  ensure 
that  adolescents,  including  those  who 
are  not  living  with  their  parents  or 
caretakers,  can  apply  for  SCHIP.  States 
can  also  allow  adolescents  to  sign  their 
own  applications;  but  this  is  a  matter  of 
State  law  and  we  cannot  require  States 
to  permit  minors  to  do  so. 

Comment:  One  commenter  stated  that 
the  regidations  should  address  methods 
for  allowing  families  to  report  changes 
in  circumstances  in  an  efficient,  family- 
friendly  maimer,  such  as  not  requiring 
the  family  to  complete  a  new 
application  when  circumstances  change. 

Response:  Section  2101(a)  of  the  Act 
requires  that  child  health  assistance  be 
provided  in  an  effiective  and  efficient 
manner.  A  reporting  system  which 
requires  that  a  child  reapply  every  time 
there  is  a  change  in  family 
circimistances  affecting  eligibility 
would  not  constitute  effective  and 
efficient  administration.  The  precise 
manner  in  which  an  individual  reports 
changes  is  subject  to  State  discretion,  as 
is  the  form  used  for  periodic 
redetermination.  States  should  develop 
methods  of  reporting  changes  that  pose 
as  few  barriers  to  uninterrupted 
eligibility  as  possible  and  do  not  require 
families  to  resubmit  information  that 
has  not  changed.  States  that  have  opted 
to  provide  continuous  eligibility 
generally  do  not  require  reporting  of  any 
changes  in  circumstances  except  at 
regularly  scheduled  redeterminations. 

7.  Eligibility  Screening  and  Facilitating 
Medicaid  Enrollment  (§  457.350) 

.     Sections  2102(b)(3)(A)  and  (B)  of  the 
Act  require  that  a  State  plan  include  a 
description  of  screening  procedures 
used,  at  intake  and  at  any 
redetermination,  to  ensure  that  only 
children  who  meet  the  definition  of  a 
targeted  low-income  child  receive  child 
health  assistance  under  the  plan,  and 
that  all  children  who  are  eligible  for 


Medicaid  are  enrolled  in  that  program. 
In  accordance  with  the  statutory 
provisions,  we  proposed  at  §  457.350(a) 
that  a  State  plan  must  include  a 
description  of  these  screening 
procedures. 

More  specifically,  section 
2110(b)(1)(C)  of  the  Act  provides  that 
children  who  would  be  eligible,  if  they 
applied,  for  Medicaid  are  not  eligible  for 
coverage  under  a  separate  child  health 
program.  Section  2102(b)(3)(B)  provides 
that  States  have  a  responsibility  to 
actually  eiuull  children  who  have 
applied  for  a  separate  child  health 
program  in  Medicaid  if  they  are 
Medicaid-eligible. 

As  stated  in  previous  guidance, 
referrals  to  Medicaid  do  not  satisfy  this 
"screen  and  enroll"  requirement.  In 
accordance  with  the  statute,  we 
proposed  to  require  States  to  use 
screening  procedures  that  identify  any 
child  who  is  potentially  eligible  for 
Medicaid  imder  one  of  the  poverty- 
level-related  groups  described  in  section 
1902(1)  of  the  Act.  However,  since  States 
are  not  mandated  to  cover  children 
below  the  age  of  19  who  were  bom 
before  October  1.  1983  under  the 
poverty-level-related  Medicaid  groups, 
we  also  proposed  at  §  457.350(c)  to 
require,  at  a  minimum,  that  a  State  use 
screening  procedures  that  identify  any 
child  who  is  ineligible  for  Medicaid 
under  the  poverty  level  related  groups 
solely  because  of  age  but  is  potentially 
eligible  under  the  highest  categorical 
income  standard  used  under  the  State's 
title  XIX  State  plan  for  children  imder 
age  19  bom  before  October  1, 1983.  In 
almost  all  circimistances,  we  expected 
that  the  highest  categorical  income 
standard  used  for  such  older  children 
will  be  the  standard  used  for  the 
optional  categorically  needy  group  of 
children  eligible  under  section 
1902(a)(10)(A){ii)(I)  of  the  Act.  These 
children  are  sometimes  referred  to  as 
"Ribicoff  children."  (See  §435.222.) 
Mandatory  coverage  of  the  older 
children  in  poverty-level  related  groups 
is  being  phased  in  and  by  October  1, 
2002,  all  children  under  age  19  will  be 
included  in  the  poverty-level-related 
groups  in  all  States. 

In  the  preamble  of  the  proposed  rule, 
we  encouraged  States  to  identify  any 
pregnant  child  who  is  eligible  for 
Medicaid  as  a  poverty-level  pregnant 
woman  described  in  section 
1902(1)(1)(A)  of  the  Act  even  though  she 
is  not  eligible  for  Medicaid  as  a  child. 
We  noted  that  Medicaid  coverage,  cost- 
sharing  rules  and  eligibility  mles 
pertaining  to  infants  may  be  more 
advantageous  to  a  pregnant  teen  than 
coverage  imder  a  separate  child  health 
program. 
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We  proposed  at  §  457.350(d)  that  to 
identify  children  who  are  potentially 
eligible  for  Medicaid,  States  must  either 
initially  apply  a  gross  income  test  and 
then  use  an  adjusted  income  test  for 
applicants  whose  State-defined  income 
exceeds  the  initial  test,  or  use  only  the 
adjusted  income  test  for  all  applicants. 
We  set  forth  the  initial  gross  income  test 
and  the  adjusted  income  test  at 
proposed  §  457.350(d)(1)  and  (2) 
respectively. 

As  indicated  in  section  2102(b)(3)(B) 
of  the  Act,  Congress  intended  that 
children  eligible  for  Medicaid  be 
enrolled  in  the  Medicaid  program.  We 
proposed  at  §457. 350(e)(1)  that,  for  a 
child  found  potentially  eligible  for 
Medicaid,  the  State  must  not  enroll  the 
child  in  the  separate  child  health 
program  unless  a  Medicaid  application 
for  that  child  is  completed  and 
subsequently  denied. 

At  §  457.350(e)(2)  we  proposed  that 
the  State  must  determine  or  redetermine 
the  eligibility  of  such  a  child  for  the 
separate  child  health  program  if  (1)  an 
application  for  Medicaid  has  been 
completed  and  the  child  is  found 
ineligible  for  Medicaid  or  (2)  the  child's 
circumstances  change  and  another 
screen  shows  the  child  is  ineligible  for 
Medicaid.  Finally,  at  §  457.350(e)(3),  we 
proposed  that  if  a  child  is  found  through 
a  State  screening  process  to  be 
potentially  eligible  for  Medicaid  but 
fails  to  complete  the  Medicaid 
application  process  for  any  reason,  the 
child  cannot  be  enrolled  in  a  separate 
child  health  program.  Enrollment  in  a 
separate  child  health  program  for  such 
a  child  can  occur  only  after  the 
Medicaid  agency  determines  that  a  child 
who  has  been  screened  and  foimd  likely 
to  be  eligible  for  Medicaid  is  not  in  fact 
eligible  for  Medicaid  imder  other 
eligibility  categories. 

We  also  proposed  to  require  at 
§  457.350(f)  (§  457.350(g)  in  this  final 
regulation)  that  States  choosing  not  to 
screen  for  Medicaid  eligibility  under  all 
possible  groups  provide  certain  written 
information  to  all  families  of  children 
who,  through  the  screening  process, 
appear  imlikely  to  be  found  eligible  for 
Medicaid.  We  proposed  that  the 
following  information  must  be  provided 
to  the  person  applying  for  the  child:  (1) 
a  statement  that,  based  on  a  limited 
review,  the  child  does  not  appear  to  be 
eligible  for  Medicaid  but  that  a  final 
determination  of  Medicaid  eligibility 
can  only  be  made  based  on  a  review  of 
a  full  Medicaid  application;  (2) 
information  about  Medicaid  benefits  (if 
such  information  has  not  already  been 
provided);  and  (3)  information  about 
how  and  where  to  apply  for  Medicaid. 


We  have  incorporated  the  provisions 
of  proposed  §457.360,  "Facilitating 
Medicaid  enrollment,"  into  §457.350 
because  the  requirements  of  both 
sections  relate  to  the  steps  which  the 
State  or  contractor  responsible  for 
determining  eligibility  under  a  separate 
child  health  program  must  take  to 
comply  with  the  "screen  and  enroll" 
requirements  of  Title  XXI.  In 
§  457.350(a),  we  therefore  have  added  a 
requirement  that  the  State  plan  include 
a  description  of  the  procedures  the  State 
will  use  to  ensure  that  enrollment  in 
Medicaid  is  facilitated  for  children 
screened  potentially  eligible  for 
Medicaid  and  who  are  then  determined 
by  the  State  Medicaid  agency  to  be 
eligible  for  Medicaid. 

We  will  respond  to  the  comments  on 
the  proposed  §  457.360  in  our 
discussion  of  §  457.360  rather  than  in 
our  discussion  of  this  section.  Also,  note 
that  the  obligations  of  the  Medicaid 
agency  in  meeting  the  screen  and  enroll 
requirements  are  set  forth  in  a  new 
§  431.636,  which  is  discussed  further  in 
subpart  M  of  this  preamble,  "Expanded 
coverage  of  children  under  Medicaid 
and  Medicaid  coordination." 

We  noted  in  the  preamble  that  there 
is  great  concern  among  a  number  of 
States  and  others  that  children  will  go 
without  health  care  because  of  these 
screen  and  enroll  policies.  The  concern 
centers  aroimd  the  perceived  stigma  of 
Medicaid.  Some  families  may  refuse  to 
apply  for  Medicaid  because  they 
associate  it  with  "welfare."  Some 
families  may  not  complete  the  Medicaid 
application  process  because  it  may  be 
more  complicated  than  the  application 
process  for  a  separate  child  health 
program,  may  require  more 
documentation,  or  may  otherwise  be 
seen  as  more  invasive  into  personal 
lives.  We  solicited  comments  on  the 
extent  of  these  problems  and  possible 
solutions.  We  received  many  comments 
concerning  the  screen  and  enroll 
requirements.  These  comments  are 
addressed  below. 

Comment:  One  commenter  indicated 
that  the  term  "found  eligible"  should  be 
used  consistendy.  The  regidations 
should  not  say  that  a  child  is  "found 
eligible"  for  Medicaid  through  the 
screening  process  and  then  indicate  that 
when  the  Medicaid  application  is 
processed  the  child  is  not  "found 
eligible"  for  Medicaid. 

Response:  We  agree  with  the 
comment.  A  child  who  has  been  found 
through  the  screening  process  to  be 
potentially  eligible  for  Medicaid  has  not 
been  determined  eligible  for  Medicaid. 
We  have  revised  the  regulations  to  use 
the  terms  consistently.  As  revised,  the 
term  "found  eligible"  is  only  used  when 


a  final  action  has  been  taken  on  a 
Medicaid  application  and  the  child  has 
been  enrolled  in  Medicaid.  The  term 
"potentially  eligible"  is  used  when  a 
screening  indicates  that  a  child  appears 
to  be  eligible  for  Medicaid  and  therefore 
may  not  be  enrolled  in  a  separate  child 
health  program  until  action  is  taken  on 
his  or  her  Medicaid  application. 

Comment:  One  commenter  suggested 
that  the  regidations  require  that  States 
provide  comprehensive  training  to 
eligibility  determination  workers  (and 
other  workers  as  appropriate)  in  both 
Medicaid  and  a  separate  child  health 
program  to  ensure  that  all  potentially 
eligible  applicants  are  afforded  the  right 
to  apply  and  that  no  eligible  children 
are  terminated  inadvertently  or 
inappropriately. 

Response:  One  aspect  of  minimizing 
barriers  and  assuring  appropriate  action 
with  respect  to  applications  is  providing 
adequate  training  to  eligibility  workers. 
States  will  need  to  ensure  that  such 
training  has  been,  and  continues  to  be, 
provided,  as  appropriate. 

Comment:  A  significant  number  of 
commenters  supported  the  policy  that  a 
child  could  be  "foimd  ineligible"  for 
Medicaid  through  either  a  regular 
Medicaid  application  or  through  a 
screening  rather  than  requiring  that  an 
actual  Medicaid  application  be  filed  and 
a  formal  determination  be  made  that  the 
child  is  Medicaid-ineligible. 

Response:  The  clear  intent  of  title  XXI 
is  to  provide  benefits  only  to  children 
who  do  not  meet  Medicaid  eligibility 
requirements  in  effect  before  title  XXI 
was  enacted.  This  policy  ensures  that 
SCHIP  funds  will  be  used  to  cover  only 
newly  eligible  children  and  not 
supplant  funds  already  available 
through  Medicaid  to  cover  eligible 
children  at  the  applicable  Medicaid 
FMAP.  This  policy  also  ensures  that 
children  who  are  eligible  for  Medicaid 
benefits  and  cost-sharing  protections 
receive  the  benefits  and  protections  to 
which  they  are  entitled.  At  the  same 
time.  Congress  intended  for  children  to 
be  able  to  apply  for,  and  obtain,  health 
care  insurance  as  quickly  as  possible, 
without  lengthy  delay.  Requiring  a 
formal  denial  by  the  State  Medicaid 
agency  in  all  cases  would  not  promote 
the  intent  of  the  law.  Permitting 
children  who  are  found  unlikely  to  be 
eligible  for  Medicaid  through  a 
screening  process  to  proceed  with  their 
application  under  a  separate  child 
health  program  without  a  formal 
Medicaid  determination  be  made,  best 
balances  these  two  goals. 

Comment:  Some  commenters  were 
concerned  that  States  would  make  the 
Medicaid  application  process  difficidt 
and  unfriendly  while  making  the 
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application  for  a  separate  child  health 
program  simple  so  that  families  would 
choose  to  apply  for  the  separate  program 
but  not  Medicaid,  and  that  the  State 
would  get  the  enhanced  Federal  match. 
One  commenter  particularly  supported 
the  pohcy  that  refusal  to  apply  for 
Medicaid  affects  eligibility  for  a  separate 
child  health  program.  A  number  of  other 
commenters  objected  to  the  policy  of 
denying  eligibility  for  a  separate 
program  when  a  child  is  found 
potentially  eligible  for  Medicaid  but  the 
family  nudces  an  informed  choice  not  to 
apply  for  Medicaid  or  chooses  not  to 
complete  the  Medicaid  application 
process.  One  commenter  argued  that 
this  policy  goes  beyond  statutory 
authority.  Most  of  those  objecting  to  the 
policy  expressed  concern  that  it  would 
result  in  children  going  without  health 
coverage  at  all. 

Response:  How  well  the  screening 
process  works  depends  in  large  part  on 
State  Medicaid  appUcation  rules  and 
procedures.  States  have  broad  discretion 
imder  federal  law  to  simplify  and 
streamline  their  enrollment  processes. 
We  encouirage  States  to  simplify  the 
Medicaid  application  process  and  to 
make  the  division  between  separate 
child  health  programs  and  Medicaid 
appear  seamless,  and  many  States  have 
done  so. 

While  we  recognize  that  some 
famihes  may  decide  to  go  without 
insurance  rather  than  apply  for 
Medicaid,  we  believe  that  it  would  be 
contrary  to  the  statutory  piuposes  to 
permit  States  to  enroll  children  in  a 
separate  child  health  program  who  have 
been  foimd  potentially  eligible  for 
Medicaid  through  a  screening  process. 
As  many  States  have  demonstrated, 
States  have  the  flexibility  to  address 
most,  if  not  all,  of  the  reasons  why 
famiUes  might  prefer  not  to  apply  for 
Medicaid.  If  famihes  are  reluctant  to 
apply  for  Medicaid,  the  State  may  need 
to  reexamine  the  Medicaid  application 
and  redetermination  process,  as  well  as 
its  outreach  and  marketing  strategies,  to 
assess  how  barriers  to  participation  can 
be  eliminated.  For  example.  States  have 
shown  that  families  are  more  likely  to 
complete  the  Medicaid  application 
process  if  face-to-face  interviews  are 
eliminated,  resource  tests  for  children 
are  dropped  and  documentation 
requirements  are  reduced.  If  a  joint 
application  process  and  a  single 
program  name  are  used,  the  procedures 
can  be  made  seamless  and  the  difference 
between  separate  child  health  programs 
and  Medicaid  made  almost  invisible  to 
the  family.  States  are  continuing  to 
experiment  with  different  ways  to 
promote  seamless  enrollment  and 
coverage  systems. 


HCFA  will  be  focusing  considerable 
attention  over  the  coming  months  on 
ways  to  help  States  develop  seamless, 
family-friendly  application  and 
eligibility  determination  systems  and  to 
promote  best  practices  across  States. 
These  practices  will  not  only  help  States 
meet  the  screen  and  enroll 
requirements,  but  also  will  help  States 
identify  and  enroll  the  millions  of 
uninsured  children  who  are  eligible  for, 
but  not  enrolled  in,  Medicaid. 

Comment:  Many  of  those  commenting 
on  the  screening  requirements  were 
concerned  that  not  all  children  who  are 
eligible  for  Medicaid  will  be  identified. 
A  number  of  commenters  disagreed 
with  the  policy  that  the  screening 
process  only  needs  to  screen  for 
eligibility  imder  the  children's  poverty 
level  groups  described  in  1902(1).  Quite 
a  few  were  concerned  that  children  with 
special  needs  who  might  qualify  for 
Medicaid  under  another  eligibility   . 
group  will  end  up  enrolled  in  a  separate 
child  health  program  that  may  provide 
less  coverage  than  Medicaid.  Some 
urged  HCFA  to  require  that  States  ask 
whether  a  child  is  disabled  or  has 
special  needs.  Others  disagreed  with  the 
statement  in  the  preamble  that  requiring 
States  to  screen  for  eligibility  under  all 
possible  groups  would  place  an 
unreasonable  administrative  biirden  on 
States.  These  commenters  pointed  out 
that  States  have  considerable  flexibiUty 
to  simplify  eligibihty  under  Medicaid, 
particularly  imder  section  1931. 

One  conunenter  noted  that  screening 
and  determining  eligibility  are  not  the 
same.  This  commenter  suggested  that  it 
is  quite  feasible  to  devise  a  simple,  short 
list  of  questions  to  screen  for  eligibihty 
in  non-poverty  related  groups,  and  that 
the  regulations  should  require  that 
States  screen  considering  the  most 
liberal  income  eUgibility  standard  for 
the  child  given  the  child's  age,  disability 
and  the  family's  prior  eligibihty  for 
§  1931.  One  conunenter  suggested  that 
States  be  required  to  screen  for 
eUgibiUty  for  children  under  sections 
1931  and  4913  of  the  Balanced  Budget 
Act  of  1997.  Four  others  suggested  that 
the  regulations  should  require  States  to 
screen  considering  the  highest  effective 
income  threshold,  taking  income 
disregards  into  account. 

One  commenter  expressed  concern 
about  the  extent  to  which  income 
exclusions  and  disregards  must  be 
applied  in  the  screening  process.  This 
commenter  suggested  that  the  screening 
should  include  only  the  standard 
deductions  applicable  to  all  poverty- 
level  Medicaid  eligibihty  groups. 
Another  commenter  stated  that 
requiring  independent  entities  to  be 
knowledgeable  about  income  exclusions 
under  other  Federal  statutes. 


particularly  those  which  are  not  likely 
to  be  encoiuitered.  is  contrary  to 
simpUfication. 

Finally,  one  commenter  was 
concerned  that  a  pregnant  teen  who 
could  be  eligible  for  Medicaid  as  a 
pregnant  woman  might  be  found 
ineligible  for  both  a  separate  child 
health  program  and  Medicaid  if  the 
screening  process  did  not  include  a 
method  of  identifying  pregnant  teens. 

Response:  We  have  tried  to  balance 
the  statutory  screen  and  enroll 
requirements  with  the  requirement  that 
child  health  benefits  be  provided  in  an 
"effective  and  efficient  manner,"  taking 
into  consideration  the  fact  that 
screening  may  be  done  by  entities  that 
may  not  be  familiar  with  the  intricacies 
of  Medicaid  eUgibility.  For  this  reason, 
we  have  not  required  a  full  Medicaid 
apphcation  or  a  formal  decision  on  such 
an  application  before  a  child  can  be 
eligible  for  a  separate  child  health 
program. 

We  have,  however,  reevaluated  our 
position  on  screening  for  eligibility 
under  section  1931  of  the  Act  in  light  of 
the  fact  that  in  some  States  the  highest 
eligibility  threshold  for  non-disabled 
children  is  appUed  through  the  §  1931 
eligibility  group.  We  also  recognize  that 
some  States  expanded  Medicaid 
eligibility  through  the  authority  of 
section  1115  of  die  Act,  resulting  in  a 
higher  eligibility  threshold  for  some 
children.  We  have  revised  §  457.350(b) 
(proposed  §457. 350(c))  to  require  that  a 
State  that  has  used  the  flexibility 
provided  under  §  1931  to  expand 
eligibility  must  screen  for  eligibility 
under  one  of  the  poverty  level  groups 
described  in  section  1902(1),  section 
1931  of  the  Act,  or  a  Medicaid 
demonstration  project  under  section 
1115  of  the  Act,  whichever  standard 
generally  results  in  a  higher  income 
eUgibiUfy  level. 

States  that  have  expanded  eligibility 
imder  section  1931  beyond  the  poverty 
level  category  generally  have  adopted 
similar  income  eUgibilify  rules;  at  a 
minimum,  the  section  1931  income 
methodologies  are  not  likely  to  be 
significantly  more  complicated  than  the 
poverty  level  rules.  Further,  States  need 
not  screen  families  under  both  section 
1931  and  section  1902(1).  Rather,  they 
must  screen  under  whichever 
methodology  generally  results  in  a 
higher  income  eligibility  level  for  the 
age  group  of  the  child  applying  for 
assistance." 

Because  we  are  requiring  States  to 
screen  under  whichever  methodology 
generally  results  in  a  higher  income 
eUgibilify  level.  States  do  not  have  to 
apply  every  income  and  resource 
disregard  used  under  its  State  plan. 
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Disregards  that  apply  only  in  very 
limited  circumstances  need  not  be 
routinely  used  in  the  screening  process. 
For  example,  many  famiUes  applying  for 
coverage  under  section  1931  would  hfe 
expected  to  have  earned  income,  so 
eamed-income  disregards  must  be 
appUed  in  the  screening  process. 
However,  few  appUcant  famihes  would 
be  expected  to  have  income-producing 
property.  Thus,  a  State  that  disregards 
such  income  under  section  1931  would 
not  have  to  apply  this  disregard  in  the 
screening  process. 

We  had  included  proposed 
§  457.350(c)(2)  in  the  proposed  rule  to 
ensure  that  the  children-eligible  for 
Medicaid  under  section 
1902(a)(10)(A)(n)(I)  (the  "Ribicoff 
children")  would  not  be  missed  in  the 
screening  process.  However,  most  of 
these  children  will  be  identified  under 
the  revised  § 457.350(b).  Therefore, 
cognizant  of  the  need  to  keep  the 
screening  process  as  simple  as  possible, 
we  have  removed  proposed 
§  457.350(c)(2)  from  the  final  regulation. 

We  share  the  commenters'  concern 
about  children  with  disabilities  being 
left  out  of  the  screening  process  and 
strongly  encourage  States  to  screen  for 
children  who  might  be  eligible  for 
Medicaid  on  the  basis  of  disabilify. 
Questions  about  a  child's  potential 
disabilify  may  be  included  on  the 
separate  child  health  or  joint  SCHIP/ 
Medicaid  application  for  follow-up.  We 
require  States  to  ensure  that  parents  are 
provided  with  information  about  all 
Medicaid  eligibilify  categories  and 
coverage,  are  encouraged  to  apply  for 
Medicaid  under  other  eligibility 
categories  and  are  offered  assistance  in 
applying  for  Medicaid.  However,  we  do 
not  agree  with  the  comment  that  a  child 
should  be  denied  coverage  under  a 
separate  child  health  program  unless  a 
full  Medicaid  disability  determination 
has  been  made.  The  definition  of 
disabilify  for  Medicaid  purposes  is  not 
easily  understood  by  people  unfamiliar 
with  Medicaid  eligibility  rules,  and 
screening  for  eUgibilify  based  on 
disabiUfy  could  be  very  time- 
consuming.  We  note  that  States  have  90 
days,  rather  than  45,  to  determine 
Medicaid  eligibility  when  disabilify  is 
involved.  Moreover,  particularly  in  light 
of  recent  State  Medicaid  expansions, 
most  children  who  would  be  eligible  for 
Medicaid  on  the  basis  of  disabilify  will 
also  meet  the  eligibility  requirements  as 
a  poverfy  level  child. 

We  also  do  not  specifically  require 
States  to  screen  for  eligibility  under 
section  4913  of  the  BBA.  The  State  is 
responsible  for  ensuring  that  disabled 
children  who  lost  SSI  because  of  the 
change  in  the  definition  of  childhood 


disabilify  ("section  4913  children")  are 
aware  of  their  right  to  Medicaid 
benefits.  States  must  identify  and 
provide  coverage  for  section  4913 
children,  but  it  is  highly  unlikely  that  a 
child  who  would  be  eligible  as  a  section 
4913  child  would  not  be  identified  in 
the  screening  process  as  potentially 
Medicaid  eligible  on  the  basis  of  his/her 
income  alone.  In  any  event,  Medicaid 
confidentialify  rules  do  not  aUow  States 
to  provide  lists  of  section  4913  children 
to  entities  that  determine  eUgibility  for 
a  separate  child  health  program  but  that 
do  not  also  determine  Medicaid 
eligibility. 

Com.ment:  One  commenter  pointed 
out  that  a  screening  based  on  income 
alone  would  be  insufficient  in  a  State 
that  continues  to  apply  a  resource  test 
to  children  under  Medicaid.  They 
reconunended  that  §  457.350  be  revised 
to  clarify  that,  in  such  situations.  States 
must  evaluate  whether  children  meet 
both  income  and  resource  tests  for 
Medicaid  eligibiUfy. 

Response:  vie  agriee  that,  in  States  that 
continue  to  apply  a  resource  test  to 
children  under  Medicaid,  when  an 
income  screen  indicates  that  a  child  is 
potentiaUy  income  eligible  for 
Medicaid,  the  State  must  also  screen  for 
Medicaid  eligibility  under  the 
applicable  Medicaid  resource  test.  A 
resource  screen  Umits  those  cases  in 
which  a  child  is  found  potentially 
eligible  for  Medicaid  based  on  an 
income  test,  but  is  then  reviewed  under 
Medicaid  rules  and  found  ineligible 
based  on  resources  (and  is  then  sent 
back  to  the  separate  child  health 
program  for  another  eligibility  review). 
We  have  added  a  new  paragraph  (d)  to 
§  457.350  to  include  this  requirement.  If 
a  State  continues  to  apply  a  resource 
test  for  children  under  the  eligibility 
groups  described  in  §  457.350(b) 
(§  457.350(c)  in  the  proposed  rule)  and 
a  child  has  been  determined  potentially 
income  eligible  for  Medicaid,  the  State 
must  also  screen  for  Medicaid  eligibility 
by  comparing  the  family's  countable 
resources  to  the  appropriate  Medicaid 
resource  standard.  In  conducting  the 
screening,  the  State  must  apply 
Medicaid  policies  related  to  resource 
requirements,  including  policies  related 
to  resource  exclusions  and  disregards 
and  policies  related  to  resources  for 
particular  Medicaid  eligibility  groups. 
However,  in  an  effort  to  balance  the 
statutory  mandate  that  children  eligible 
for  Medicaid  not  be  enrolled  in  a 
separate  child  health  program  with  the 
need  to  keep  the  screening  process  as 
simple  as  possible.  States  need  not  take 
into  account  disregards  that  apply  only 
in  very  limited  circumstances  in  the 
screening  process.  Any  resource 


exclusions  and  disregards  which  the 
State  does  not  plan  to  use  in  the 
screening  process  must  be  identified  in 
the  State  plan. 

Since  most  States  no  longer  apply  a 
resource  test  to  children,  this  added 
screening  requirement  will  not  affect 
most  States.  State  experience  indicates 
that  children  who  are  income  eUgible 
seldom  have  resources  in  excess  of  the 
resource  standard  previously  used,  with 
the  possible  exception  of  a  car  that  is 
usually  needed  for  transportation  to  and 
from  work.  States  have  found  that 
requiring  information  about  resources 
that  are  highly  unlikely  to  make  a  child 
ineligible,  or  that  rarely  provide  a  fomily 
with  a  greater  abilify  to  purchase  health 
coverage,  is  an  unnecessary 
administrative  burden,  a  barrier  to 
eligibilify,  and  helps  to  reinforce  the 
"welfare  stigma."  HCFA  encourages  the 
few  States  with  resoiuce  requirements 
for  children  to  eliminate  or  otherwise 
simplify  any  remaining  resource  tests 
under  both  Medicaid  and  separate  child 
health  programs.  However,  any  State 
that  retains  a  resource  test  for  Medicaid 
must  screen  all  applicants  who  appear 
income-eligible  for  Medicaid  for 
eligibiUfy  under  the  applicable  resource 
test. 

Comment:  One  commenter  indicated 
that  screening  is  particularly  difficult 
when  an  employer-sponsored  model  is 
used  for  SCHIP.  This  conunenter 
suggested  that  States  be  given  the  option 
to  accept  a  lower  Federal  match,  for 
excmiple,  the  Medicaid  match,  in  lieu  of 
meeting  the  Medicaid  screen  and  enroll 
requirements. 

Response:  We  do  not  have  the 
statutory  authorify  to  provide  a  lower 
match  in  lieu  of  meeting  the  Medicaid 
screen  and  enroll  requirements. 
Furthermore,  because  eligibility 
determinations  are  distinct  from 
determinations  about  the  kind  of 
coverage  an  eligible  child  will  receive, 
there  does  not  seem  to  be  any  reason 
why  the  screen  and  enroll  requirements 
would  present  any  particular  problems 
for  States  with  premium  assistance 
programs.  States  are  required  to  screen 
all  children  applying  for  coverage  under 
a  separate  child  health  program. 

Comment:  We  received  a  significant 
number  of  comments  concerning  the 
requirement  that  certain  information 
about  Medicaid  be  provided  to  families 
if  a  State  uses  a  screening  procedure 
other  than  a  full  determination  of 
Medicaid  eligibility.  Many  commented 
that  this  requirement  is  administratively 
burdensome,  a  waste  of  administrative 
resources,  exceeds  statutory  authority, 
and  is  contrary  to  the  purpose  and  goal 
of  the  separate  child  health  program 
option  provided  by  Congress.  Some 
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commenters  believed  that  this 
requirement  would  mean  that  a  full 
Medicaid  determination  needs  to  be 
made  in  every  case.  Others  were 
concerned  that  it  would  be  confusing  to 
families  whose  children  were  found 
eligible  for  a  separate  child  health 
program,  would  slow  down  the 
eligibility  determination  process,  and 
would  create  a  barrier  to  access  in 
situations  where  the  family  did  not 
want  Medicaid.  Several  commenters 
stated  that  there  is  no  evidence  that 
Medicaid-eligible  children  are  being 
missed  in  the  screening  process  and  that 
to  the  contrary,  State-based  evidence 
suggests  that  many  more  such  children 
are  being  found  than  anticipated. 

Other  commenters  did  not  think  that 
the  notice  requirements  went  far  enough 
and  they  urged  HCFA  to  require  that  the 
information  provided  describe 
disability-based,  medically-needy  and 
§  1925  transitional  Medicaid  eligibility. 
One  commenter  recommended  Uiat 
proposed  §  457.350(f)(1)  be  revised  to 
read  "based  on  limited  review,  we  could 
not  tell  if  your  child  is  eligible  for 
Medicaid."  Another  recommended 
adding  "and  orally  in  a  manner  that  is 
bteracy  and  language  appropriate"  to 
the  lead-in  to  the  required  list  of 
notifications.  One  commenter 
recommended  that  the  final  nUe  include 
an  example  of  notice  language  to  be  sent 
to  children  who  are  determined  unlikely 
to  be  Medicaid-eligible  as  a  result  of  a 
limited  screening  process.  Several 
others  questioned  whether  the  cost  of 
providing  the  information  about 
Medicaid  would  be  an  SCHIP 
administrative  cost  subject  to  the  10 
percent  cap  on  administrative  expenses. 

Response:  Providing  information 
about  Medicaid  will  not  necessarily 
create  a  barrier  to  enrollment.  Families 
are  entitled  to  have  complete 
information  on  which  to  base  a  decision 
about  applying  for  coverage.  We  are 
pleased  that  reports  from  many  States 
indicate  that  many  Medicaid-eligible 
children  are  being  found  through  the 
screening  process.  However,  the  residts 
across  all  States  are  not  uniform  and 
there  is  no  way  to  know  how  many 
other  Medicaid-eligible  children  are  not 
being  identified.  Because  all  families  are 
entitled  to  have  information  on  their 
child's  eligibility  for  coverage,  we  are 
retaining  this  provision  with 
clarification. 

We  agree  that  families  need  to 
understand  that  no  formal 
determination  of  the  child's  Medicaid 
eligibility  has  been  made,  nor  has  the 
child  been  screened  under  all  Medicaid 
eligibility  categories.  We  note  that  a 
Medicaid  determination  does  not  need 
to  be  made  in  every  case,  but  rather  only 


for  those  children  screened  as 
potentially  eligible  for  Medicaid  using 
the  joint  application,  and  that  a 
Medicaid  eligibility  determination  can 
only  be  issued  by  the  State  agency 
designated  to  make  the  determination. 
In  the  instance  where  the  same  agency 
that  makes  the  Medicaid  determination 
of  eligibility  also  determines  eligibility 
for  the  separate  child  health  program,  a 
determination  of  Medicaid  eligibility 
must  be  issued,  in  addition  to  the  notice 
required  at  §  457.350(e). 

We  have  clarified  the  language  of 
proposed  §  457.350(f)  at  §  457.350(g)(1) 
of  this  final  rule  to  provide  that  the 
State  must  inform  the  family,  in  writing, 
that  based  on  a  limited  review,  the  child 
does  not  appear  to  be  eligible  for 
Medicaid,  but  that  Medicaid  eUgibility 
can  only  be  determined  from  a  hill 
review  of  a  Medicaid  application  imder 
all  Medicaid  eligibility  groups.  We  have 
not  included  actual  or  proposed  notice 
language  in  the  final  nile.  Chie  to  the 
differences  in  Medicaid  programs,  the 
language  necessarily  will  vary  from 
State  to  State.  However,  we  are  working 
to  identify  good  notice  language  and 
best  practices  and  will  disseminate  this 
material  to  States. 

We  expect  that  the  information  will 
be  comprehensive  and  include 
information  about  Medicaid  eUgibility 
based  on  disability,  pregnancy, 
excessive  medical  expenses,  or 
unemployment  of  the  family  wage 
earner.  We  also  expect  that  this 
information  will  be  provided  in  a 
simple  and  straightforward  manner  that 
can  be  understood  by  the  average 
applicant  and  that  meets  all  applicable 
civil  rights  requirements,  including  the 
Americans  with  Disabilities  Act  (ADA). 
The  information  can  be  provided  along 
with  other  information  conveyed  to 
SCHIP  applicants  or  it  can  be  a  separate 
notice.  The  cost  of  providing 
information  about  Medicaid  eligibility 
need  not  be  a  SCHIP  administrative 
expense  subject  to  the  10  percent  cap. 
A  State  may  choose  to  charge  the  cost 
of  providing  information  about 
Medicaid  as  an  administrative  expense 
under  title  XIX. 

Comment:  A  few  commenters 
indicated  that  the  regulations  should 
make  it  clear  that  a  child  can  be 
enrolled  in  a  separate  child  health 
program  while  undertaking  the  full 
Medicaid  application  process.  Other 
commenters  recommended  enrolling  a 
child  in  a  separate  child  health  program 
for  45  days  to  allow  processing  of  the 
Medicaid  application. 

Response:  As  discussed  above,  at  its 
option,  a  State  may  provisionally  enroll 
or  retain  current  enrollment  of  a  child 
who  has  been  found  potentially  eligible 


for  Medicaid  in  a  separate  child  health 
program,  for  a  limited  period  of  time,  as 
specified  by  the  State,  pending  a  find 
eligibility  decision.  However,  the  child 
cannot  be  "eligible"  for  the  separate 
program  unless  a  Medicaid  application 
is  completed  and  a  determination  made 
that  the  child  is  not  eligible  for 
Medicaid. 

As  noted  above,  we  have  revised  our 
policy  based  on  the  recent  enactment  of 
BIPA  to  permit  health  coverage 
expenditures  for  children  during  the 
presumptive  eligibility  period  to  be 
treated  as  health  coverage  for  targeted 
low-income  children  whether  or  not  the 
child  is  ultimately  found  eligible  for  the 
separate  child  health  program,  as  long 
as  the  State  implements  presumptive 
eligibility  in  accordance  with  section 
1920A  and  §435.1101  of  this  part.  This 
preserves  State  flexibility  to  design 
presumptive  eligibility  procedures  and 
allows  States  that  adopt  the 
presimiptive  eligibility  option  in 
accordance  with  §435.1101  to  no  longer 
be  constrained  by  the  10  percent  cap. 

Comment:  We  received  several 
comments  urging  HCFA  to  emphasize 
opportunities  for  simplifying  the  screen 
and  enroll  process  and  making  the 
process  "family- friendly."  Among  the 
suggestions  were:  using  a  joint 
application  or  a  single  State  agency; 
avoiding  confusing  options  for  families 
to  opt  in  or  out  of  Medicaid;  eliminating 
age-based  rules;  adopting  the  same 
verification  requirements  as  Medicaid; 
adopting  the  same  income  and  resource 
methodologies  as  Medicaid;  eliminating 
documentation  requirements  in 
Medicaid  that  are  not  required  by  the 
separate  child  health  program;  and 
requiring  that  any  simplifications  in  the 
application  process  that  States  adopt  for 
Medicaid  or  a  separate  child  health 
program  not  be  denied  to  children 
whose  families  also  happen  to  be  TANF 
or  Food  Stamp  applicants  or  recipients. 

Response:  'The  suggested 
simplifications  are  ways  in  which 
confusing  options  and  complex 
procedures  can  be  eliminated  and  the 
screen  and  enroll  process  be  made 
"family-friendly.  "  We  encourage  States 
to  adopt  these  simplifications.  As  States 
experiment  with  new  ways  to 
coordinate  their  child  health  coverage 
programs,  they  are  finding  that 
alignment  of  program  rules  and 
procedures  can  greatly  simplify  the  task 
of  coordinating  enrollment.  As  for 
children  who  are  also  applying  for,  or 
are  receiving.  Food  Stamps  or  TANF,  we 
emphasize  that,  while  States  may  use 
joint  child  health,  Medicaid,  Food 
Stamp  and  TANF  applications,  they 
cannot  condition  Medicaid  eligibility  on 
Food  Stamp  or  TANF  requirements  that 
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do  not  apply  to  Medicaid.  For  example, 
if  a  State  Medicaid  program  does  not 
require  a  face-to-face  interview  to 
determine  a  child's  eligibility  for 
Medicaid,  a  child  applying  for  Medicaid 
and  Food  Stamps  on  a  joint  application 
cannot  be  denied  Medicaid  simply 
because  the  child's  family  does  not 
comply  with  the  Food  Stamp  interview 
requirement.  Similarly,  States  cannot 
condition  eligibility  for  a  separate  child 
health  program  on  Food  Stamp  or  TANF 
requirements  that  do  not  apply  to  that 
program. 

Comment:  Many  of  those  who 
commented  on  the  screen  and  enroll 
process  were  concerned  generally  about 
families  "falling  through  the  cracks" 
because  of  the  back  and  forth  between 
separate  child  health  programs  and 
Medicaid  or  going  widiout  any  health 
care  for  a  period  of  time  because  of  the 
process  requirements.  One  commenter 
was  particularly  concerned  about 
children  leaving  State  custody  frvm 
foster  care  or  th^uvenile  justice  system, 
who  are  at  great  nsk  of  failing  to  apply 
for  health  coverage  after  they  leave  State 
custody.  A  significant  number  suggested 
that  the  regulations  provide  that  a  State 
cannot  require  a  child  to  reapply  for  a 
separate  child  health  program  if  the 
child  is  screened  potentially  eligible  for 
Medicaid,  but  later  determined 
ineligible  for  Medicaid.  Most  suggested 
that  the  separate  child  health  program 
application  should  be  suspended  or 
provisionally  denied  when  a  child  is 
found  to  be  potentially  eligible  for 
Medicaid,  pending  a  final  Medicaid 
eligibility  determination. 

Other  commenters  found  the 
distinction  between  joint  and  separate 
applications  confusing  with  respect  to 
the  screening  requirements.  The 
commenters  requested  clarification  as  to 
whether  the  procedures  for  use  of  joint 
applications  also  apply  to  separate  child 
health  programs. 

Response:  There  are  many  policies 
and  procedures  that  States  with  separate 
child  health  programs  can  adopt  to 
ensure  that  children  do  not  "^1 
through  the  cracks."  When  a  child  is 
identified  through  screening  as 
potentially  eligible  for  Medicaid,  States 
may  suspend,  deny  or  provisionally 
deny  the  separate  child  health 
application.  Alternatively,  if  the  State 
has  established  a  presumptive  eligibility 
process  for  a  separate  child  health 
program,  the  State  may  enroll  an 
applicant  in  the  separate  child  health 
program  pending  the  formal 
determination  of  Medicaid  eligibility; 
we  have  added  a  new  section  §  457.355 
to  reflect  this  option.  It  should  also  be 
noted  that  we  have  revised  our  policy  to 
allow  health  coverage  expenditures  for 


children  during  the  presumptive 
eligibility  period  to  be  treated  as  health 
coverage  for  targeted  low-income 
children  whether  or  not  the  child  is 
ultimately  found  eligible  for  the 
separate  child  health  program,  as  long 
as  the  State  implements  presumptive 
eligibility  in  accordance  with  section 
1920A  and  section  435.1101  of  this  part. 
This  preserves  State  flexibility  to  design 
presumptive  eligibility  procedures  and 
allows  States  that  adopt  the 
presiunptive  eligibility  option  in 
accordance  with  section  435.1101  to  no 
longer  be  constrained  by  the  10  percent 
cap. 

We  also  have  clarified  the  regidations 
at  §457.350(0(5)  (§  457.350(e)(2)  in  the 
proposed  regulations)  to  require  that,  if 
a  child  screened  potentially  eligible  for 
Medicaid  is  ultimately  determined  not 
to  be  eligible  for  Medicaid,  once  the 
State  agency  or  contractor  that 
determines  eligibility  for  the  separate 
child  health  program  has  knowledge  of 
the  Medicaid  determination,  the  child's 
original  application  for  the  separate 
child  health  program  must  be  reopened 
or  reactivated  and  his/her  eligibility 
imder  the  separate  child  health  program 
determined  without  a  new  application. 
We  believe  that  most  States  currenUy 
follow  this  procedure  to  ensure  that  the 
screening  process  does  not  improperly 
deny  coverage  under  the  separate  child 
health  program. 

As  discussed  below,  we  have  also 
added  a  rule  directed  to  the  Medicaid 
agency  that  requires  that  agency  to 
promptly  inform  the  SCHIP  agency  or 
contractor  when  a  child  who  has  been 
screened  as  potentially  eligible  for 
Medicaid  is  found  ineligible  for 
Medicaid  (see  section  431.636  of  this 
chapter). 

We  have  clarified  §  457.350(f)(1) 
(§  457.350(e)(1)  in  the  proposed  rules)  to 
indicate  that  a  State  may  suspend, 
provisionally  deny  or  deny  the 
application  of  a  child  screened 
potentially  eligible  for  Medicaid.  (Note 
that  to  provisionally  deny  an 
application  is  the  same  as  finding  the 
child  provisionally  ineligible  for  the 
separate  child  health  program.)  Putting 
the  application  into  suspense  for  a 
reasonable  period  of  time  before  taking 
action  on  it  would  preserve  the  child's 
initial  application  date  and  ensure 
follow-up  on  the  part  of  the  State  agency 
or  contractor  after  the  specified  time 
period  had  elapsed  or  the  agency  or 
contractor  learned  that  the  child  has 
been  determined  ineligible  for 
Medicaid,  whichever  is  sooner.  If  a  State 
provisionally  denies  the  application  and 
the  child  is  subsequently  determined 
ineligible  for  Medicaid,  the  child's 
initial  application  would  be  reactivated 


as  soon  as  the  State  agency  or  contractor 
that  determines  eligibility  for  the 
separate  child  health  program  learns  of 
the  denial  of  Medicaid  eligibility.  In 
either  case,  the  family  would  not  need 
to  provide  any  additional  information 
(unless  there  has  been  a  change  in 
ciraunstances  that  could  affect 
eligibility). 

In  most  circumstances,  no  further 
action  on  the  part  of  the  family  will  be 
necessary  to  reactivate  or  reopen  the 
application  for  the  separate  diild  health 
program  following  a  denial  of  Medicaid 
eligibility.  For  example,  in  States  in 
which  the  State  Medicaid  agency  also 
determines  eligibility  for  the  separate 
child  health  program,  no  further  action 
on  the  part  of  the  family  will  be 
required.  Similarly,  States  that  use  a 
joint  application  and  that  closely 
coordinate  the  eligibility  determination 
process  (for  example,  through  electronic 
transfers  or  by  co-locating  eligibility 
workers)  can  ensure  that  Medicaid 
determinations  for  children  identified  as 
potentially  Medicaid-eligible  can  be 
made  quickly  and  that  the  decision  (and 
underlying  information)  can  also  be 
conveyed  quickly  back  to  the  workers 
responsible  for  determining  eligibility 
for  the  separate  program. 

We  agree  that  the  screening 
requirements  are  the  same  whether  a 
joint  application  or  separate 
applications  are  used,  although  the 
procedures  States  will  need  to  adopt  to 
meet  these  requirements  will  vary 
depending  on  whether  a  joint 
application  is  used.  Therefore,  we  have 
deleted  proposed  §  457.350(b)  to 
eliminate  confusion.  All  States, 
including  those  that  use  a  joint 
application,  are  required  to  meet  the 
screening  requirements  in  §457.350. 

We  have  added  a  new  subparagraph 
§  457.350(f)  to  clarify  the  State's 
responsibilities  for  ensuring  that  the 
Medicaid  application  process  for  a  child 
screened  potentially  eligible  for 
Medicaid  is  initiated  and.  if  eligible, 
that  the  child  is  enrolled  in  Medicaid, 
as  required  by  section  2102(b)(3)(B)  of 
the  Act. 

In  general,  in  States  that  use  a  joint 
application,  the  State  agency  or 
contractor  that  conducts  the  screening 
shall  promptly  transmit  the  application 
and  all  relevant  documentation  to  the 
appropriate  Medicaid  office  or  Medicaid 
staJPf  to  make  the  Medicaid  eligibility 
determination,  in  accordance  with  the 
requirements  of  §  431.636,  a  new 
provision  which  sets  forth  the  Medicaid 
agency's  responsibilities  with  respect  to 
the  screen  and  enroll  reqiiirements  of 
title  XXI.  Because  the  agency 
administering  the  separate  child  health 
program  may  not  be  the  agency 
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authorized  to  make  Medicaid 
determinations  in  the  State,  it  is  at  the 
point  when  the  joint  application  form  is 
transmitted  to  the  Medicaid  office  from 
the  separate  program  that  it  becomes  a 
Medicaid  application.  We  have  added 
the  definition  of  "joint  application"  at 
§457.301  to  clarify  this  point  and  to 
facilitate  the  processing  of  joint 
applications.  Specifically,  we  define  a 
joint  application  as  a  form  used  to  apply 
for  a  separate  child  health  program  that, 
when  transmitted  to  the  Medicaid 
agency  following  a  screening  that  shows 
the  child  is  potentially  eligible  for 
Medicaid,  may  also  be  used  to  apply  for 
Medicaid.  We  encourage  States  that  use 
a  separate  application  for  a  separate 
child  health  program  to  design  their 
applications  so  that  families  can  easily 
waive  confidentiality  under  SCHIP  to 
allow  the  agency  or  contractor  that 
conducts  the  screening  to  transfer 
information  to  the  Medicaid  agency 
when  a  child  has  been  found  potentially 
eligible  for  Medicaid. 

In  States  which  do  not  use  a  joint 
application  for  Medicaid  and  separate 
child  health  programs,  the  State  agency 
or  contractor  that  conducts  the 
screening  shall  (1)  inform  the  applicant 
that  the  child  is  potentially  eligible  for 
Medicaid:  (2)  provide  the  appUcant  with 
a  Medicaid  application  and  offer 
assistance  in  completing  the 
application,  including  providing 
information  about  what,  if  any  further 
information  and/or  documentation  is 
needed  to  complete  the  Medicaid 
application  process;  and  (3)promptly 
transmit  the  application  and  all  other 
relevant  information,  including  the 
results  of  the  screening  process,  to  the 
Medicaid  agency  for  a  final 
determination  of  Medicaid  eligibiUty,  in 
accordance  with  §  431.636. 

It  should  be  noted  that  under  most 
circumstances,  the  term  "promptly" 
means  that  the  entire  process  (including 
screening  and  facilitation  between 
SCHIP  and  Medicaid)  for  determining 
eligibility  should  be  completed  within 
the  45  day  period.  However,  we 
recognize  that  there  are  cases  where  the 
timing  of  the  process  is  beyond  the 
control  of  the  separate  child  health 
program.  For  example,  if  the  process  for 
determining  Medicaid  eligibility  after  a 
screen  reveals  that  the  family's  income 
has  changed,  making  them  eligible  for 
the  separate  child  health  program,  we 
understand  that  the  need  to  transfer 
paperwork  back  and  forth  between 
programs  can  take  additional  time 
beyond  the  45  days. 

Alternatively,  under  §  457.350(f),  the 
State  can  estabUsh  other  procedures  to 
eliminate  duplicative  requests  for 
information  and  dociunentation  and 


ensure  that  the  applications  and  all 
relevant  documents  of  children 
screened  potentially  eligible  for 
Medicaid  are  transmitted  to  the 
Medicaid  agency  or  staff  and  that,  if 
eligible,  such  children  are  enrolled  in 
Medicaid  in  a  timely  manner. 

We  also  have  added  a  section 
§  457.353(a)  to  require  that  States 
monitor  and  establish  a  mechanism  to 
evaluate  (1)  the  process  established  in 
accordance  with  §  457.350  to  ensiue 
that  children  who  are  screened 
potentially  eligible  for  Medicaid  apply 
for  and,  if  eligible,  enroll  in  that 
program  and  (2)  the  process  established 
to  ensure  that  the  applications  for  a 
separate  program  of  children  who  are 
screened  potentially  eligible,  but 
ultimately  determined  by  the  Medicaid 
agency  not  to  be  eligible,  for  Medicaid 
are  processed  in  accordance  with 
§457.340  of  this  subpart. 

Data  collection  will  need  to  be  a  part 
of  any  mechanism  developed  to 
effectively  evaluate  the  screen  and 
enroll  process.  For  example.  States  will 
need  to  collect  data  on  the  nimiber  and 
percent  of  children  applying  for  a 
separate  child  health  program  who  are 
screened  potentially  eligible  for 
Medicaid:  the  number  of  those  screened 
potentially  eligible  for  Medicaid  who 
ultimately  are  determined  to  be  eligible 
versus  the  number  determined  not  to  be 
ehgible  for  Medicaid;  the  number  of 
those  children  ultimately  determined 
not  to  be  eligible  for  Medicaid  whose 
applications  for  the  separate  child 
health  program  are  processed;  etc.  These 
data  will  help  States  and  HCFA  evaluate 
whether  the  procedures  States  adopt  are 
accomplishing  the  goal  of  enrolling 
children  in  the  appropriate  program  or 
whether  modifications  are  needed. 

We  have  modified  the  language  in 
§467.350(f)(5)(ii)  to  clarify  that  States 
must  determine  or  redetermine  the 
eligibility  of  a  child  initially  screened 
ehgible  for  Medicaid  if  the  child's 
circumstances  change  and  under 
§  457.350(e)  cmother  screening  shows 
that  the  child  does  not  appear  to  be 
eligible  for  Medicaid.  We  have  added 
the  phrase  "does  not  appear  to  be"  to 
reflect  the  fact  that  only  the  State 
Medicaid  agency  is  authorized  to 
actually  determine  that  a  child  is 
ineligible  for  Medicaid.  Contractors  can 
only  make  a  determination  as  to  the 
likelihood  of  the  child's  eligibility  for 
purposes  of  proceeding  with  the 
application  for  a  separate  child  health 
program. 

Second,  we  have  added  a  new 
subparagraph  at  §457.350(f)(5)(iii)  to 
clarify  that,  in  determining  or 
redetermining  the  eligibility  for  a 
separate  child  health  program  of  a  child 


screened  potentially  eligible,  but 
ultimately  determined  not  eligible,  for 
Medicaid,  the  child  may  not  be  required 
to  complete  a  new  application,  although 
it  may  supplement  the  information  on 
the  initial  application  to  accoimt  for  any 
changes  in  the  child's  circumstances  or 
other  factors  that  may  affect  eligibility. 

We  also  have  added  a  new  subsection 
§  457.350(h)  to  require  that  States  which 
have  instituted  a  waiting  list  for  the 
separate  child  health  program  develop 
procedures  to  ensure  that  the  screen  and 
enroll  procedures  set  forth  in  §  457.350 
have  been  complied  with  before  a  child 
is  placed  on  the  waiting  list.  This 
ensures  that  children  who  are  eligible 
for  Medicaid  are  not  placed  on  a  waiting 
list  if  a  State  has  closed  enrollment  for 
its  separate  child  health  program.  These 
requirements  ensure  that  eligible 
children  are  enrolled  in  the  appropriate 
program  without  delay  and  without 
unnecessary  paperwork  barriers.  At  the 
same  time,  they  give  States  ample 
leeway  to  design  the  system  that  works 
best  for  them.  No  one  system  is 
prescribed,  but  States  will  need  to 
monitor  and  evaluate  how  well  their 
system  is  working,  and  they  will  be  held 
accoimtable  for  ensuring  that  the  system 
they  have  designed  and  implemented 
complies  with  the  statutory  and 
regulatory  requirements. 

Comment:  We  received  one  conunent 
that  the  regulations  should  clearly 
indicate  that  a  State  may  cease 
accepting  applications  for  its  separate 
child  health  program  when  eiu-ollment 
is  closed. 

Response:  The  State  may  stop 
accepting  applications  as  one  method  of 
administering  an  enrollment  cap.  If  the 
State  is  using  a  joint  application,  which 
is  also  an  application  for  Medicaid,  then 
the  State  must  have  provisions  to  assure 
that  the  Medicaid  eligibility 
determination  process  is  initiated,  even 
if  enrollment  in  the  separate  child 
health  program  has  been  suspended.  If, 
after  a  State  plan  that  does  not  authorize 
an  enrollment  cap  is  approved  by 
HCFA,  the  State  opts  to  restrict 
eligibility  by  discontinuing  enrollment, 
the  State  must  submit  a  State  plan 
amendment  in  accordeince  with 
§§457.60  and  457.65  of  this  final  rule. 

Comment:  Two  commenters  suggested 
that  the  preamble  reiterate  that  a  child 
who  must  meet  a  spend  down  does  not 
have  "other  coverage"  and  may  be 
eligible  for  the  separate  child  health 
program. 

Response:  We  have  not  required 
States  to  screen  for  Medicaid  eligibility 
under  the  medically  needy  groups 
described  in  section  1902(a)(10)(C)  of 
the  Act  because  of  the  uncertainty 
inherent  in  determining  whether  and 
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when  a  spend  down  has  been  met.  A 
child  who  is  not  yet  "medically  needy" 
because  he  or  she  has  not  yet  met  the 
spend  down  requirements  is  not 
considered  to  be  eligible  for  Medicaid 
for  purposes  of  the  screening 
requirement.  However,  an  individual 
who  could  be  eligible  for  Medicaid  as 
medically  needy  with  a  spend  down  has 
a  right  to  apply  for  Medicaid,  and 
should  be  informed  of  the  spend  down 
category.  If  a  child  is  eligible  without  a 
spend  down  or  if  it  is  determined  that 
the  spend  down  has  been  met,  then  the 
child  would  be  eligible  for  Medicaid 
and  would  not  be  eligible  for  the 
separate  child  health  program. 
Information  about  the  State's  medically 
needy  program  must  be  included  in  the 
information  provided  to  applicants  for  a 
separate  child  health  program. 

Comment:  In  response  to  our  request 
for  comments  on  the  extent  of  the 
Medicaid  "stigma"  problem  and 
possible  solutions,  several  commenters 
noted  that  poor  coordination  between 
separate  child  health  programs  and 
Medicaid  expansions  contributes  to  the 
stigmatization  of  Medicaid.  One 
commenter  noted  that  many  working 
people  take  pride  in  their  achievements 
and  posited  that  they  prefer  to  pay  their 
own  way  rather  than  participate  in  what 
they  perceive  as  a  public  assistance 
program.  This  commenter  felt  that 
people's  desire  for  self-reliance  is  not  an 
attitude  that  public  policy  can  (or 
should)  change. 

According  to  the  commenters,  a 
program  is  more  likely  to  be  successful 
in  insuring  children  if  these  attitudes 
are  taken  into  account.  Two  commenters 
said  that  negative  reactions  to  Medicaid 
are  due  to  its  historic  association  with 
welfare;  discourteous  or  intrusive 
treatment  by  workers;  difficidt 
application  processes;  negative 
treatment  by  providers;  negative 
personal  experiences  and  those  of 
mends  and  neighbors. 

Several  commenters  suggested  that 
the  stigma  can  be  alleviated  by  having 
a  simple,  joint  enrollment  process  and 
creating  a  seamless  environment.  One 
commenter  suggested  that  a  non-public 
entity  be  allowed  to  enroll  children  in 
Medicaid.  Another  recommended  that 
HCFA  encourage  States  to  offer 
applicants  a  choice  of  settings  in  which 
to  be  enrolled,  because  reliance  on  a 
public  monopoly  reinforces  the  stigma. 
Additional  suggestions  included  giving 
both  programs  one  name;  adopting  a 
joint  application;  eliminating  asset  tests; 
encouraging  presumptive  eligibility; 
expanding  outreach  and  enrollment 
sites;  eliminating  face-to-face 
requirements;  and  offering  a  single 
appUcation  site.  One  commenter  also 


recommended  that  HCFA  continue  to 
research  best  practices  and  promote 
them. 

One  commenter  suggested  that 
ensuring  that  providers  in  both 
programs  are  paid  adequately  and  that 
provider  networks  in  both  programs 
provide  convenient  access  to  high 
quality  services  is  a  critical  step  as  well. 
We  received  one  suggestion  that  HCFA 
assess  the  barriers  to  Medicaid 
enrollment  in  each  State  and  develop 
and  implement  a  State-specific  plan  to 
address  and  remove  such  barriers. 
Several  commenters  asserted  that  the 
situation  is  difficult  to  resolve  given  the 
current  statutory  requirements  and 
suggested  that  HCFA  fund  a  study  and 
make  suggestions  for  legislative 
changes. 

Response:  We  appreciate  the 
-responses  on  the  stigma  issue  and  have 
incorporated  many  of  them  in  our 
guidance  and  suggestions  to  the  States. 
We  will  continue  to  research  and 
promote  best  practices  and  note  that 
many  States  have  successfully 
eliminated  or  greatly  limited  the  welfare 
stigma  which  sometimes  is  associated 
with  Medicaid  and  have  converted 
Medicaid  to  a  program  that  operates  as, 
and  is  perceived  to  be,  a  health 
insurance  program. 

We  encourage  States  to  continue  to 
simplify  their  processes  and  eliminate 
barriers  to  facilitate  enrollment  and 
retention  among  eligible  individuals. 
We  also  encourage  States  to  employ 
outreach  efforts  geared  toward  changing 
the  perception  that  Medicaid  is 
"welfare."  We  urge  States  to  make  clear 
in  all  their  informationed  materials 
about  the  TANF  cash  assistance 
program  that  coverage  under  Medicaid 
or  a  separate  child  health  program  is  not 
linked  to  TANF  eligibility  or  enrollment 
and  that,  whether  or  not  families  apply 
for  or  receive  TANF  assistance,  they  are 
encouraged  to  apply  for  Medicaid  and 
any  separate  child  health  program. 

8.  Facilitating  Medicaid 
EnroIIment(§  457.360) 

Under  section  2102(b)(3)(B)  of  the 
Act,  States  are  required  to  ensure  that 
children  found  through  the  screening 
process  described  above  to  be  eligible 
for  Medicaid  apply  for  and  are  actually 
enrolled  in  Medicaid.  We  proposed  in 
§  457.360(a)  that  the  State  plan  must 
describe  the  reasonable  procedures  to  be 
adopted  to  ensure  that  children  found 
through  the  screening  to  be  potentially 
eligible  for  Medicaid  actually  apply  for 
and  are  enrolled  in  Medicaid,  if  eligible. 
Under  proposed  §457. 360(b),  States 
must  establish  a  process  to  initiate  the 
Medicaid  enrollment  process  for 
potentially  Medicaid  eligible  children 


and  several  options  for  States  are 
provided. 

We  also  proposed  to  require  at 
§  457.360(c)  that  a  State  ensure  that 
famihes  have  an  opportunity  to  make  an 
informed  decision  about  whether  to 
complete  the  Medicaid  application 
process  by  providing  full  and  complete 
information,  in  writing,  about  (1)  the 
State's  Medicaid  program,  including  the 
benefits  covered  and  restrictions  on 
cost-sharing;  and  (2)  the  effect  on 
eligibility  for  coverage  under  the 
separate  child  health  program  of  neither 
applying  for  Medicaid  nor  completing 
the  Medicaid  application  process. 

Comment:  We  received  one  comment 
that  States  should  not  be  required  to 
"ensiu«"  that  children  enroll  in 
Medicaid  because  States  cannot  dictate 
to  families,  but  can  only  assist  them. 

Response:  The  statute  specifically 
requires  that  States  "ensure"  that 
children  are  enrolled.  It  is  correct  that 
a  family  cannot  be  forced  to  apply  for 
Medicaid  and  that  States  cannot 
ultimately  "ensure"  that  an  eligible 
child  is  enrolled.  However,  it  is  the 
responsibility  of  the  State  to  remove 
barriers  to  enrollment,  adopt  procedures 
that  promote  enrollment  of  eligible 
children,  and  ensure  that  the  family 
understands  the  benefits  of  Medicaid 
and  the  consequences  of  not  applying 
for  Medicaid. 

Conunent:  We  received  a  number  of 
comments  pertaining  to  the  information 
about  Medicaid  which  must  be  provided 
to  famihes.  One  conmienter  stated  that 
it  was  not  reasonable  to  expect  States  to 
"ensure"  that  a  family's  decision  not  to 
apply  for  Medicaid  is  an  informed 
decision  and  that  this  could  lead  to 
costly  litigation  over  whether  the  State 
has  taken  sufficient  measures.  A 
significant  number  of  conunenters  were 
concerned  that  States  would  be  required 
to  provide  "reams"  of  in-depth 
information  about  Medicaid  and 
commented  that  general  information 
ordinarily  provided  to  any  family 
interested  in  applying  for  Medicaid 
should  be  sufficient.  Finally,  one 
commenter  recommended  that 
information  about  the  benefits  of 
Medicaid  be  provided  to  adolescents  in 
a  format  and  language  that  can  be  easily 
understood  by  both  the  adolescent  and 
the  family. 

Response:  Sufficient  information  must 
be  provided  to  families  to  enable  them 
to  make  an  informed  decision  about 
completing  an  appUcation  for  Medicaid. 
We  agree  that  information  about 
Medicaid  eligibility  and  the  benefits  of 
Medicaud  should  also  be  in  a  format  that 
adolescents  can  understand  as 
appropriate.  We  also  note  that  the 
provision  of  information  to  families 
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under  proposed  §  457.360(c),  section 
§457.350^  of  the  final  rule,  only 
applies  for  States  that  use  a  separate 
application  for  their  separate  child 
health  plan  and  those  using  a  joint 
application  which  permits  families  to 
check  a  box  on  the  application  to  elect 
not  to  apply  for  Medicaid. 

in  some  cases,  the  general  information 
provided  ordinarily  to  any  family 
interested  in  applying  for  Medicaid  may 
provide  sufficient  information  about 
Medicaid  itself  for  these  purposes. 
However,  the  State  must  also  inform  the 
femily  about  the  effect  on  eligibility  for 
the  separate  child  health  program  if  the 
family  chooses  not  to  apply  for 
Medicaid  or  not  to  complete  the 
Medicaid  application  process,  as  many 
families  will  not  realize  that  they  do  not 
have  a  choice  between  programs. 

We  have  reconsidered  the  use  of  the 
term  "ensure"  because  we  agree  that 
States  cannot  "ensure"  that  a  decision  is 
an  informed  one,  no  matter  how  much 
or  how  understandable  the  available 
information.  States  can  only  make  the 
information  available  in  an  accessible 
way.  We  have  revised  the  regulation  at 
new  §  457.350(g)  (proposed 
§  457.360(c))  to  require  that  States 
provide  sufficient  information  to  enable 
the  family  to  make  an  informed 
decision. 

Comment:  One  commenter  suggested 
that,  because  Medicaid  eligibility  may 
result  in  automatic  referral  to  CSE, 
States  should  inform  families  applying 
for  the  separate  child  health  program 
about  the  rights  and  responsibilities 
associated  with  being  found  eligible  for 
Medicaid,  including  the  assignment  of 
m^ical  suppwt  ri^ts  and  the  right  to 
blaim  an  exemption  from  the 
cooperation  requirements.  The 
commenter  is  concerned  that  a  mother 
applying  for  SCHIP,  where  there  is  no 
need  for  contact  with  the  noncustodial 
parent,  may  not  mention  that  she  has 
been  subject  to  domestic  abuse  at  the 
time  of  applying,  and  might  be 
automatically  referred  to  CSE  when 
there  is  good  cause  for  not  being 
referred. 

Response:  A  Medicaid  application  for 
a  child  should  not  result  in  a  referral  to 
the  CSE  agency  absent  the  cooperation 
of  a  parent.  We  agree  that  whenever  a 
Medicaid  or  separate  child  health 
program  application  is  filed,  the  family 
shoidd  be  informed  about  the  services 
offered  by  the  CSE,  its  opportunity  to 
take  advantage  of  these  services,  and 
whether  additional  information  will  be 
required.  Cooperation  with  establishing 
paternity  and  pursuing  medical  support 
is  not  a  condition  of  a  child's  eligibility 
for  Medicaid.  Parents  can  be  asked 
whether  they  would  like  to  pursue 


medical  support  through  CSE,  but  a 
cooperation  in  obtaining  CSE  cannot  be 
required  as  a  condition  of  a  child's 
eligibility  for  Medicaid.  If  a  parent  also 
is  applying  for  Medicaid,  the  parent 
should  be  informed  of  the  acceptable 
reasons  for  refusing  to  cooperate  and  of 
the  distinct  consequences  for  the 
parent's  and  child's  eligibility  of  not 
cooperating  if  none  of  the  acceptable 
reasons  appUes. 

Comment:  One  commenter  noted  that 
States  should  be  given  flexibility  in  the 
areas  of  application  and  enrollment. 
Another  commented  that  the  proposed 
regulations  are  overly  prescriptive  and 
exceed  statutory  authority  by  requiring 
States  and  SCHIP  applicants  to  go 
through  a  tedious  and  administratively 
difficult  process  of  obtaining  a  written 
waiver  from  applicants  stating  they  do 
not  wish  to  apply  for  Medicaid  or 
complete  a  Medicaid  application  as 
required  in  proposed  §  457.360(c). 

nesponse:  As  discussed  in  the 
responses  to  several  conunents  below. 
States  have  a  great  deal  of  flexibility  in 
the  areas  of  application  and  enrollment. 
There  is  no  requirement  that  SCHIP 
programs  ask  families  for  a  waiver;  in 
fact,  under  title  XXI,  States  do  not  have 
the  option  of  emtiUing  children  in  the 
separate  program  if  a  Medicaid  screen 
indicated  the  child  may  be  eligible  for 
Medicaid,  even  if  a  family  waived  their 
right  to  apply  for  Medicaid.  States  must 
inform  families  about  the  consequences 
for  the  child's  coverage  of  not  applying 
for  Medicaid  and  develop  systems  to 
facilitate  seamless  enrollment  in 
Medicaid  for  ehgible  children  pursuant 
to  §457.350.  Under  §457.350(0(1),  the 
State  could  suspend  the  child's 
application  for  the  sepeirate  program 
unless  or  until  a  completed  Medicaid 
application  for  that  child  is  denied.  This 
would  preserve  the  child's  initial 
application  date  and  ensure  follow-up 
on  the  part  of  the  State  SCHIP  agency 
after  the  specified  time  period  had 
elapsed. 

Alternatively,  a  State  may  deny,  or 
provisionally  deny,  the  separate  child 
health  program  application.  As 
discussed  earlier,  if  a  State  provisionally 
denies  the  application  and  the  child  is 
subsequently  determined  ineligible  for 
Medicaid,  the  child's  initial  separate 
child  health  program  application  shoidd 
be  reactivated  as  soon  as  the  SCHIP 
agency  learns  of  the  denial  of  Medicaid 
ehgibility.  The  family  would  not  need  to 
provide  any  additional  information 
(imless  there  has  been  a  change  in 
circiunstances  that  could  affect 
eligibility).  If  the  child  chooses  not  to 
apply  for  Medicaid,  the  denial  or 
provisional  denial  imder  a  separate 
child  health  program  will  stand  (unless 


the  child's  circumstances  change  and  a 
new  screen  shows  that  the  child  no 
longer  appears  potentially  eligible  for 
Medicaid). 

Comment:  Several  commenters  were 
concerned  that  the  application  process 
for  Medicaid  would  be  a  barrier  to 
enrollment  in  a  separate  child  health 
program.  Some  expressed  concern  that 
the  proposed  rule  would  fail  to  prevent 
States  from  using  unnecessary 
adnunistrative  barriers  and  hostile  or 
adversarial  treatment  by  Medicaid 
eligibility  workers  as  a  means  of 
discouraging  families  from  successfully 
completing  a  Medicaid  application  and 
one  urged  HCFA  to  prevent  States  from 
requiring  that  apphcants  screened 
potentially  Medicaid-eligible  go  through 
compUcated,  time-consuming  and 
demeaning  processes.  Two 
recommended  that  HCFA  prohibit 
States  from  making  the  process  for 
applying  for  Medicaid  more 
burdensome,  onerous  or  time- 
consuming  than  the  process  for 
applying  for  a  separate  child  health 
program.  A  few  urged  that  the  screen 
and  enroll  requirements  be  enforced, 
monitored,  and  evaluated  to  ensure  that 
all  children  eligible  for  Medicaid  are 
reached.  One  of  the  commenters  urged 
HCFA  to  set  high  standards  to  ensure 
that  States  actually  enroll  screened 
children  in  Medicaid. 

Response:  Section  2102(b)(3)(B)  of  the 
Act  requires  States  to  describe  in  their 
State  plan  thefr  procedures  for  ensuring 
that  children  screened  potentially 
eligible  for  medical  assistance  under  the 
State  Medicaid  plan  under  title  XDC  are 
enrolled  in  Medicaid.  We  have 
implemented  that  statutory  provision  at 
§  457.350(a)(1).  A  simple  referral  to  the 
Medicaid  agency  is  not  enough  to  meet 
this  requirement.  In  §  457.350,  we 
require  that  States  take  reasonable 
action  to  facilitate  the  Medicaid 
application  process  and  to  promote 
enrollment  of  eligible  children  into 
Medicaid. 

We  do  not  have  the  statutory 
authority  to  require  any  particular 
application  process,  or  that  the 
Medicaid  application  process  be  no 
more  difficult  than  the  application 
procediu^s  for  separate  child  health 
programs.  However,  we  appreciate  the 
commenters'  concerns  and  encourage 
States  to  examine  their  administrative 
systems  and  to  simplify  and  minimize 
barriers  in  thefr  application  and 
enrollment  processes  for  both  Medicaid 
and  separate  child  health  programs  to 
the  extant  possible.  We  are  pleased  that 
most  States  are  moving  in  this  direction 
and  will  continue  to  provide  technical 
assistance  on  this  matter  as  needed. 
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Given  Congressional  concern  that  title 
XXI  funds  not  be  used  to  supplant 
existing  health  insurance  coverage, 
ensuring  compliance  with  the  screen 
and  enroll  requirements  of  title  XXI  is 
a  high  priority  for  HCFA  and  will  be 
strictly  monitored,  evaluated,  and 
enforced.  As  previously  discussed,  we 
have  added  a  new  §  457.353(a)  to 
require  States  to  monitor  and  establish 
a  mechanism  to  evaluate  the  processes 
adopted  by  the  State  to  implement  the 
screen  and  enroll  provisions  of 
§457.350. 

Comment:  Two  commenters 
recommended  that  States  be  required  to 
send  a  notice  after  an  initial  screen  finds 
potential  Medicaid  eligibility. 

Response:  The  State  needs  to  provide 
written  notice  of  any  determination  of 
eligibility  under  §  457.340(d).  If  the 
State  determines  that  an  applicant  is 
ineligible  for  coverage  under  its  separate 
child  health  program,  the  State  must 
provide  written  notice  of  that 
determination.  In  addition,  under 
§  457.350(g)  the  State  must  provide 
families  with  information  to  enable 
them  to  make  an  informed  decision 
about  applying  for  Medicaid;  and  under 
§457.350(0(3),  if  a  State  does  not  use  a 
joint  application  for  Medicaid  and  its 
separate  child  health  program, 
applicants  that  are  screened  potentially 
Medicaid-eligible  must  be  given  notice 
that  they  have  been  foimd  potentially 
eligible  for  Medicaid,  and  be  offered 
assistance  in  completing  a  Medicaid 
application  (if  necessary),  and  provided 
information  about  what  is  requfred  to 
complete  the  Medicaid  application 
process. 

Comment:  We  received  two  conunents 
related  to  the  effective  date  of  an 
application.  One  commenter  requested 
that  the  regulations  clarify  that  if  a  joint 
application  is  used,  the  date  of  the 
application  for  a  separate  child  health 
program  is  also  the  date  of  application 
for  Medicaid.  One  conunenter  believed 
that  if  an  application  for  the  separate 
child  health  program  is  denied,  the 
State  must  provide  notice  to  the 
applicant  and  must  also  continue  to 
process  the  Medicaid  application  within 
the  45-day  time  frame. 

Response:  If  a  State  uses  a  joint 
application  for  Medicaid  and  its 
separate  child  health  program,  the  date 
of  application  for  Medicaid  may  or  may 
not  be  the  same  as  the  date  of 
application  for  the  separate  program.  As 
indicated  earlier,  this  is  because  the 
State  agency  that  determines  eligibility 
for  Medicaid  may  not  be  the  same  entity 
that  determines  eligibility  for  the 
separate  program.  In  some  cases,  it  may 
not  be  reasonable  to  hold  the  Medicaid 
agency  responsible  for  determining 


eligibility  within  45  days  when  it  could 
not  have  initiated  the  determination 
process  until  the  application  was 
transmitted  from  the  entity 
administering  the  separate  child  health 
program. 

The  SCHIP  entity's  responsibility  in 
this  case  is  to  promptly  transmit  the 
application  to  the  Medicaid  agency 
immediately  following  the  screen. 
Under  most  circumstances,  the  term 
"promptly"  means  that  the  entire 
process  (including  screening  and 
facilitation  between  the  separate  child 
health  program  and  Medicaid)  should 
be  completed  within  45  days.  However, 
we  recognize  that  there  are  also 
circiunstances  where  the  timing  of  the 
process  is  beyond  the  control  of  the 
separate  child  health  program  and  the 
separate  child  health  program.  For 
example,  if  the  process  for  determining 
Medicaid  eligibility  after  a  screen 
reveals  that  the  child's  family  income 
has  changed,  making  them  eligible  for 
the  separate  child  health  program,  we 
understand  that  the  transfer  back  and 
forth  between  programs  can  take 
additional  time.  , 

If  a  State  uses  separate  applications 
for  its  separate  child  health  program  and 
Medicaid,  States  can  but  are  not 
required  to  establish  the  date  the 
separate  application  was  filed  as  the 
effective  date  of  filing  for  Medicaid. 
States  have  flexibility  imder  the 
Medicaid  program  to  establish  the 
effective  date  of  a  Medicaid  application. 
The  regulations  at  §431.636  of  this 
chapter  do  require  that  the  SCHIP 
agency  and  the  Medicaid  agency 
coordinate  to  design  and  implement 
procedures  that  are  developed  to 
coordinate  eligibility  to  ensure  that 
eligible  children  are  eiuolled  in  the 
appropriate  program  in  a  timely 
maimer. 

Comment:  Two  commenters 
recommended  that  the  regulations 
require  that,  even  if  a  separate 
application  is  used  for  the  separate 
child  health  program,  the  application 
form  and  any  supporting  verification 
must  be  transmitted  to  the  appropriate 
Medicaid  office  for  processing  without 
further  action  by  the  applicant  to 
initiate  a  Medicaid  application.  One 
conunenter  reconunended  that  if  an 
applicant  is  requfred  to  take  any 
additional  steps  in  order  to  apply  for 
Medicaid,  that  the  Medicaid  agency 
inform  the  family  of  the  steps  it  must 
take. 

Response:  As  discussed  above,  imder 
§  457.350(f)(3),  States  that  use  a  separate 
application  must  provide  an  applicant 
screened  potentially  eligible  for 
Medicaid  with  a  Medicaid  application; 
offer  assistance  in  completing  the 


application,  including  providing 
information  about  any  additionaJ 
information  or  documentation  needed  to 
complete  the  Medicaid  application 
process;  and  send  information  and  all 
relevant  docmnentation  obtained 
through  the  screening  process  to  the 
appropriate  Medicaid  office  or  to 
Medicaid  staff,  to  begin  the  Medicaid 
application  process.  An  application  for 
Medicaid  would  then  be  processed  in 
accordance  with  Medicaid  rules  and 
regulations.  Documentation  (or 
photocopies)  must  be  forwarded  to  the 
Medicaid  agency  along  with  other 
information  wherever  feasible.  The 
family  caimot  be  required  to  repeat 
information  or  provide  documentation 
more  than  once.  However,  a  separate 
child  health  application  is  not  an 
application  for  Medicaid  unless  the 
State  allows  it  to  be  used  as  such.  Some 
States  do  use  the  separate  child  health 
program  application  as  the  Medicaid 
application  when  a  child  is  screened  as 
potentially  eligible  for  Medicaid.  This 
practice  relieves  the  family  and  the 
State  of  the  need  to  complete  and 
review  another  application  form. 

As  part  of  meeting  their  obligations 
under  section  2102(b)(3)(B)  of  the  Act. 
States  must  adopt  reasonable 
procedures  to  ensure  that  a  Medicaid 
application  for  children  screened 
potentially  eligible  for  Medicaid  is 
completed  and  processed  (provided  that 
the  family  has  not  indicated  that  it  does 
not  wish  to  apply  for  Medicaid  for  the 
child).  The  obligations  of  the  Medicaid 
agency  in  meeting  this  requirement  are 
set  forth  in  §  431.636  and  discussed 
further  in  subpart  M  of  this  preamble, 
"Expanded  coverage  of  children  under 
Medicaid  and  Medicaid  coordination." 

Comment:  A  number  of  commenters 
suggested  that  the  procedures  in  the 
regulations  for  facilitating  Medicaid 
enrollment  should  specifically  require 
that  application  assistance  include 
bilingual  workers,  translators  and 
language  appropriate  material  or  that 
the  requirements  of  title  VI  and  the  ADA 
should  be  explained  in  the  precimble. 
One  commenter  recommended  that  this 
include  examples  of  how  States  and 
contracted  entities  can  comply  with 
these  requirements. 

Response:  As  required  by  §  457.130, 
the  State  plan  must  include  an 
assurance  that  the  State  will  comply 
with  all  applicable  civil  rights 
requfrements.  In  addition,  §457.110 
requires  that  States  provide  to  potential 
applicants,  applicants  and  enroUees 
information  about  the  program  that  is 
linguistically  appropriate  and  easily 
imderstood.  Such  materials  and 
services,  as  well  as  compliance  with  the 
ADA,  are  required  and  important  if 
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States  are  to  effectively  reach  and  enroll 
all  groups  of  eligible  children.  We 
elected  not  to  explain  in  detail  all 
applicable  civil  rights  requirements 
identified  under  §457.130.  However, 
interested  parties  can  obtain  additional 
information  on  these  requirements  by 
contacting  the  U.S.  Health  and  Hiunan 
Services'  Office  for  Civil  Rights. 

9.  Application  for  and  Enrollment  in  a 
Separate  Child  Health  Program 
§  457.340  (Proposed  §  457.361) 

Because  we  believe  that  the 
provisions  of  this  section  are  closely 
related  to  those  contained  in  proposed 
457.340,  in  this  final  rule,  we  have 
incorporated  the  provisions  of  these  two 
sections  in  the  final  regulation  at 
§  457.340.  However,  we  will  respond  to 
comments  to  proposed  §457.361  here. 

In  this  section,  we  proposed  to  require 
that  States  afford  individuals  a 
reasonable  opportunity  to  complete  the 
application  process  and  offer  assistance 
in  understanding  and  completing 
applications  and  in  obtaining  any 
required  dociunentation.  Furthermore, 
we  proposed  to  require  that  States 
inform  applicants,  in  writing  and  orally 
if  appropriate,  about  the  eligibility 
requirements  and  their  rights  and 
responsibilities  under  the  program. 

We  noted  in  the  preamble  to  the 
proposed  rule  that,  although  not 
specifically  addressed  in  statute,  a  State 
may  choose  to  provide  a  period  of 
presumptive  eligibility  during  which 
services  are  provided,  although  actxial 
eligibility  has  not  been  established. 

We  proposed  that  the  State  must  send 
each  applicant  a  written  notice  of  the 
decision  on  the  child  health  application 
and  that  the  State  agency  must  establish 
time  standards,  not  to  exceed  forty-five 
calendar  days,  for  determining 
eligibility  and  inform  the  applicant  of 
those  standards.  In  applying  the  time 
standards,  the  State  must  coimt  each 
calendar  day  from  the  day  of  application 
to  the  day  the  agency  mails  written 
notice  of  its  decision  to  the  applicant. 
We  also  proposed  that  the  State  agency 
must  determine  eligibility  within  the 
State-established  standards  except  in 
unusual  circimistances  and  that  the 
State  must  specify  in  the  State  plan  the 
method  for  determining  the  effective 
date  of  eligibility  for  a  separate  child 
health  program. 

In  addition  to  the  changes  made  in 
response  to  the  comments  discussed 
below,  we  have  modified  the  language 
in  §  457.361(c)  (§  457.340(d)  in  this  final 
regulation)  to  clarify  that  States  must 
notify  families  whenever  a  decision 
affecting  a  child's  eligibility  is  made— 
whether  the  decision  involves  denial, 
termination  or  sxispension  of  eligibility. 


In  the  case  of  a  termination  or 
suspension  of  eligibility,  the  State  must 
provide  sufficient  notice,  in  accordance 
with  §457.1180,  to  enable  the  child's 
parent  or  caretaker  to  take  any 
appropriate  actions  that  may  be  required 
to  allow  coverage  of  the  child  to 
continue  without  interruption.  This 
clarification  has  been  added  in  response 
to  comments  in  order  to  ensure  that 
children  do  not  experience  an 
unnecessary  break  in  coverage  because 
they  have  reached  the  end  of  an 
enrollment  period. 

Comment:  Several  commenters  stated 
that  HCFA  should  require  States  to 
notify  the  public  of  the  priority 
standards,  if  any,  for  enrollment;  inform 
individuals  of  their  status  on  any 
waiting  list;  and  maintain  sufficient 
records  to  document  that  favoritism  or 
discrimination  does  not  occur  in 
selecting  individuals  for  enrollment. 

Response:  As  discussed  in  the 
preamble  to  §457.305,  above,  if  a  State 
plans  to  institute  a  waiting  list  or 
otherwise  limit  enrollment,  it  must 
include  in  its  State  plan  a  description  of 
how  the  vyaiting  list  will  be 
administered,  including  criteria  for  how 
priorify  on  the  list  will  be  determined. 
In  addition,  §  457.110  requires  States  to 
inform  applicants  about  their  status  on 
a  waiting  list. 

Comment:  We  received  several 
comments  on  the  proposed  requirement 
that  a  State  determine  eligibility  under 
a  separate  child  health  program  within 
45  days.  One  commenter  stated  that  the 
date  of  the  application  should  not  be  the 
beginning  of  the  45  day  period  but 
rather  the  date  that  the  application  is 
received  in  the  separate  child  health 
program  eligibility  office  as  there  could 
be  a  delay  for  mailed-in  applications. 
Another  commented  that  the  45-day 
requirement  does  not  take  into  accoimt 
delays  in  obtaining  necessary 
verifications  from  third  parties  such  as 
employers  or  insurers.  They  suggested 
adding  "or  other  party  with  information 
needed  to  verify  the  application  [delays 
*   *   *]"  or  just  reqiiiring  States  to 
determine  eligibility  in  a  timely  manner. 
A  third  supported  establishing  a  45-day 
time  limit  and  prohibiting  the  use  of 
time  standards  as  a  waiting  period,  but 
recommended  that  the  regulations 
provide  more  specificity  regarding  when 
notice  of  rights  and  responsibilities 
must  be  given  and  a  notice  of  decision 
provided.  Another  commenter  felt  that 
the  45-day  requirement  should  be 
removed,  that  mirroring  Medicaid  is 
burdensome  and  costly,  and  allowing 
mail-in  and  drop-off  applications  may 
mean  it  will  take  longer  to  reach  people 
to  get  all  the  necessary  information. 


Response:  We  have  not  changed  the 
requirement  in  §  457.340(c)  (proposed 
§  457.361(d))  that  States  must  determine 
eligibility  for  a  separate  child  health 
program  within  45  calendar  days  (or 
less  if  the  State  has  established  a  shorter 
period)  from  the  date  the  application  is 
filed.  We  have,  however,  clarified 
§ 457.340(c)(2)  (§ 457.361(d)  in 
proposed  rule)  to  require  that  States 
determine  eligibility  and  issue  a  notice 
of  decision  promptly,  but  in  any  event 
not  to  exceed  the  time  standards 
established  by  the  State.  This  is 
consistent  with  the  requirement  that 
child  health  assistance  be  provided  in 
an  efficient  manner,  and  that  the  45-day 
period — or  other  time  period  specified 
by  the  State — may  not  be  used  as  a 
waiting  period.  States  have  flexibility  in 
deciding  when  an  application  is 
considered  filed. 

We  agree  that  States  should  not  be 
held  responsible  for  delays  caused  by 
third  parties  beyond  the  State's  control 
and  have  accommodated  that  concern  in 
§  457.340(c)(2).  We  also  have  revised 
§  457.340(b)  to  specify  that  the  notice  of 
rights  and  responsibilities  must  be 
provided  at  the  time  of  application.  This 
ensures  that  families  have  the 
information  they  may  need  to  proceed 
with  the  application  process  and 
successfully  enroll  their  child. 

Comment:  We  received  two  comments 
objecting  to  the  requirement  in 
§  457.340(a)  that  States  assist  families  in 
obtaining  documentation.  They 
commented  that  States  are  not  in  a 
position  to  do  this  and  that  the 
requirement  has  the  potential  for 
enormous  administrative  burden. 

Response:  We  will  not  be  removing 
the  phrase  from  the  regulation,  but  will 
offer  clarification  related  to  this 
provision  as  we  think  the  commenter 
may  have  misinterpreted  the  proposed 
rule.  We  expect  that,  in  offering 
application  assistance,  the  State  or 
contractor  for  the  separate  child  health 
program  will  provide  assistance  to 
applicants  in  understanding  what 
documentation  is  needed  to  complete 
their  applications  and,  to  the  extent 
possible,  will  assist  applicants  in 
determining  where  they  might  obtain 
the  needed  information.  For  example,  if 
the  State's  application  process  requires 
verification  of  income  and  the  applicant 
does  not  understand  how  they  can 
prove  their  income,  we  would  expect 
the  State  or  the  individual  providing 
application  assistance  to  be  able  to 
inform  the  family  of  the  type  of 
documentation  [e.g.,  pay  stubs  or  W-2 
forms)  needed  and  where  the  applicant 
might  be  able  to  obtain  that  information 
(e.g.,  frt>m  their  employer).  We  do  not 
expect  a  State  to  literally  perform  the 
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task  of  obtaining  the  docimientation  for 
the  applicant,  unless  it  so  chooses  or  the 
document  is  readily  available  to  it,  and 
agree  with  the  commenters  that  such  a 
requirement  would  be  administratively 
burdensome.  Most  States  have  produced 
application  materials  and  program 
brochures  and  operate  telephone  help 
lines  that  provide  the  type  of  assistance 
required  by  the  regulation. 

10.  Eligibility  and  Income  Verification 
(§457.360) 

In  this  final  regulation,  we  have 
moved  two  provisions  of  proposed 
§  457.970,  concerning  eligibilify  and 
income  verification,  to  new  §457.360. 
In  proposed  §457.970,  we  proposed  to 
require  that  States  have  in  place 
procedures  designed  to  ensiu^  the 
integrity  of  the  eligibilify  determination 
process,  and  to  abide  by  verification  and 
documentation  requirements  applicable 
to  separate  child  health  programs  under 
other  Federal  laws  and  regulations. 

We  proposed  that  States  have 
flexibility  to  determine  these 
documentation  and  verification 
requirements.  In  the  preamble,  we 
encouraged  States  to  adopt  procedures 
that  ensure  accountability  while 
permitting  self-declaration  to  minimize 
barriers  in  the  application  and 
enrollment  process. 

We  also  noted  at  §  457.970(c)  that 
States  with  separate  child  health 
programs  may  choose  to  use  the 
Medicaid  income  and  eligibilify 
verification  system  (EEVS)  for  income 
and  resources,  although  they  are  not 
required  to  do  so. 

Finally,  in  §  457.970(d)  we  proposed 
to  allow  States  to  terminate  the 
eligibilify  of  an  enroUee  for  "good 
cause"  (in  addition  to  terminating 
eligibilify  because  the  enrollee  no  longer 
meets  the  eligibility  requirements) — e.g., 
providing  false  information  affecting 
eligibility.  Under  the  proposed 
regulations,  the  State  woidd  have  to  give 
such  enroUees  vmtten  notice  setting 
forth  the  reasons  for  termination  and 
providing  a  reasonable  opportunity  to 
appeal,  consistent  with  the 
requirements  of  proposed  §457.985. 

Note  that,  in  this  imal  regulation,  we 
have  eliminated  any  specific  reference 
to  income  verification  systems,  as 
income  requirements  are  but  one  of  a 
number  of  requirements  for  eligibility 
imder  a  separate  child  health  progremi. 

Comment:  One  commenter  expressed 
support  for  the  flexibility  HCFA  gives 
States  for  verifying  eligibility  and 
income.  Another  recommended 
requiring  that  States'  eligibility  and 
income  verification  processes  be 
designed  to  minimize  barriers  to  and 
facilitate  enrollment,  and  that  the 


regulations  explicitly  provide  that  States 
may  use  self-declaration  of  income  and 
assets.  A  third  suggested  that  HCFA 
should  include  a  description  of  the 
opportunity  that  States  have  to  use 
iimovative  quality  control  projects  to 
ensure  that  allowing  families  to  self- 
declare  income  does  not  increase  the 
rate  of  erroneous  enrollment. 

Response:  We  appreciate  the  support 
for  the  flexibility  afforded  to  States  and 
encourage  States  to  adopt  eligibility  and 
income  verification  procedures  that  do 
not  create  barriers  to  enrollment.  At  the 
same  time.  States  must  have  effective 
methods  to  ensure  that  SCHIP  funds  are 
spent  on  coverage  for  eligible  children. 
We  note  that  States  can  use  their 
discretion  in  establishing  reasonable 
verification  mechanisms  and  have 
included  this  in  the  regulation  text  at 
§  457.360(b).  We  also  encourage  the 
creation  of  innovative  projects  to 
promote  program  integrity. 

As  stated  in  the  preamble  to  the 
proposed  rule,  we  also  encourage  States 
to  develop  eligibility  verification 
systems  using  self-declaration  or 
affirmation,  and  have  decided  to 
include  this  in  the  regulation  text  at 
§  457.360(b),  to  eliminate  any  question 
about  the  rule.  States  may  use  the 
existing  lEVS  system  to  verify  income, 
as  long  as  the  information  was  provided 
volimtarily.  While  States  may  ask  for 
voluntary  disclosure  of  Social  Security 
numbers,  disclosure  of  such  information 
cannot  be  made  a  condition  of 
eligibility.  States  may  use  existing  lEVS 
systems  to  verify  income,  as  long  as  the 
information  was  provided  voluntarily. 
We  note  that  the  integrity  of  a  system 
which  relies  on  self-declaration  can  be 
ensured  through  a  variety  of  techniques. 
For  example,  a  State  could  conduct  a 
random  post-eligibility  check,  requiring 
some  applicants  to  provide 
documentation,  or  it  could  run 
computer  matches  of  information 
provided  by  applicants  against 
information  available  to  the  State 
through  other  sources. 

Finally,  we  have  deleted  proposed 
§  457.970(a)(2)  (requiring  compliance 
with  the  verification  and  documentation 
requirements  applicable  to  separate 
child  health  programs  under  other 
Federal  laws  and  regulations)  because  it 
does  not  provide  meaningful  guidance 
to  States  on  what  they  can  and  cannot 
do  in  designing  their  verification 
systems,  ff  the  system  proposed  violates 
other  Federal  laws  or  regulations,  we 
will  work  with  the  State  to  bring  its 
system  into  compliance. 

Comment:  One  commenter  noted  his 
concern  that  the  regulation  authorizes 
States  to  terminate  coverage  of  children 
for  misconduct  of  a  parent/caretaker  and 


suggested  that  HCFA  revise  the 
definition  of  "good  cause"  to  be  more 
limiting.  This  commenter  also  noted  his 
concern  that  the  reference  in  proposed 
paragraph  (d)  to  termination  for  good 
cause  is  troubling.  The  example  of  good 
cause  as  reporting  false  information  on 
the  application  form  does  not  seem  to  be 
good  cause  for  a  child  losing  benefits  if 
the  false  statement  does  not  affect  the 
child's  eligibility.  The  comm^'nter  stated 
that  this  kind  of  standard  is  highly 
subjective  and  susceptible  to  abuse 
given  the  large  amount  of  discretion 
States  already  have  in  administering 
their  plans. 

Response:  We  agree  with  the 
commenter's  concern  and  have  deleted 
the  good  cause  provisions  from  the 
regulation  text  accordingly.  Children 
should  not  lose  eUgibility,  as  long  as 
they  meet  the  eligibility  standards  under 
the  approved  State  plan  and  consistent 
with  title  XXI  requirements.  Further 
discussion  of  these  issues  can  be  found 
in  Subpart  K. 

1 1 .  Review  of  Adverse  Decisions 
(§457.365) 

Finally,  we  proposed  in  the  NPRM  to 
require  diat  States  provide  enroUees  in 
separate  child  health  programs  with  an 
opportunity  to  file  grievances  and 
appeals  for  denial,  suspension,  or 
termination  of  eligibility  in  accordance 
with  §457.985.  In  an  effort  to 
consolidate  all  provisions  relating  to 
review  processes  in  new  subpart  K,  we 
have  removed  proposed  §457.365. 
Comments  on  proposed  §457.365,  are 
addressed  in  full  in  Subpart  K — 
Applicant  and  Enrollee  Protections. 

D.  Subpart  D — Coverage  and  Benefits: 
General  Provisions 

1 .  Basis,  Scope,  and  Applicability 
(§457.401) 

As  proposed,  this  subpart  interprets 
and  implements  section  2102(a)(7)  of 
the  Act,  which  requires  that  States  make 
assurances  relating  to  certain  types  of 
care,  including  assuring  quality  and 
appropriateness  of  care  and  access  to 
covered  services;  section  2103  of  the 
Act,  which  outlines  coverage 
requirements  for  children's  health 
benefits;  section  2109  of  the  Act,  which 
describes  the  relation  of  the  SCHIP 
program  to  other  laws;  section  2110(a), 
which  describes  child  health  assistance; 
and  certain  provisions  of  section 
2110(c)(6)  of  the  Act,  which  contains 
definitions  applicable  to  this  subpart. 
The  requirements  of  this  subpart  apply 
to  child  health  assistance  provided 
imder  a  separate  child  health  program 
and  do  not  apply  to  Medicaid  expansion 
programs  even  when  funding  is  based 
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on  the  enhanced  Federal  medical 
assistance  percentage.  We  received  no 
comments  on  this  section  and  have 
retained  the  language  in  this  final  rule. 

2.  Child  Health  Assistance  and  Other 
Definitions  (§457.402) 

Proposed  §457.402  set  forth  the 
definition  of  child  health  assistance  as 
specified  in  section  2110(a)  of  the  Act. 
We  did  not  propose  to  include  any 
additional  services  in  the  definition  of 
child  health  assistance  or  attempt  to 
further  define  the  services  set  forth  in 
the  Act  in  order  to  give  States  flexibility 
to  provide  these  services  as  intended 
under  the  statute.  Accordingly,  we 
proposed  that  the  term  "child  health 
assistance"  means  pajrment  for  part  or 
all  of  the  cost  of  health  benefits  coverage 
provided  to  targeted  low-income 
children  through  any  method  described 
in  §  457.410  for  any  of  the  following 
services  as  specified  in  the  statute: 

•  Inpatient  hospital  services. 

•  Outpatient  hospital  services. 

•  Physician  services  and  surgical 
services. 

•  Clinic  services  (including  health 
center  services)  and  other  ambulatory 
health  care  services. 

•  Prescription  drugs  and  biologicals 
and  the  adininistration  of  such  drugs 
and  biologicals,  only  if  such  drugs  and 
biologicals  are  not  furnished  for  the 
purpose  of  causing,  or  assisting  in 
causing,  the  death,  suicide,  euthanasia, 
or  mercy  killing  of  a  person. 

•  Over-the-counter  medications. 

•  Laboratory  and  radiological 
services. 

•  Prenatal  care  and  prepregnancy 
fomily  planning  services  and  supplies. 

•  Inpatient  mental  health  services, 
other  than  inpatient  substance  abuse 
treatment  services  and  residential 
substance  abuse  treatment  services,  but 
including  services  furnished  in  a  State- 
operated  mental  hospital  and  including 
residential  or  other  24-hour 
therapeutically  planned  structxued 
services. 

•  Outpatient  mental  health  services, 
other  than  outpatient  substance  abuse 
treatment  services,  but  including 
services  furnished  in  a  State-operated 
mental  hospital  and  including 
community-based  services. 

•  Durable  medical  equipment  and 
other  medically  related  or  remedial 
devices  (such  as  prosthetic  devices, 
implants,  eyeglasses,  hearing  aids, 
dental  devices  and  adaptive  devices). 

•  Disposable  medical  supplies. 

•  Home  and  community-based  health 
care  services  and  related  supportive 
services  (such  as  home  health  nursing 
services,  personal  care,  assistance  with 
activities  of  daily  living,  chore  services. 


day  care  services,  respite  care  services, 
training  for  family  members  and  minor 
modification  to  the  home.) 

•  Nursing  care  services  (such  as  nurse 
practitioner  services,  nurse  midwife 
services,  advanced  practice  niuse 
services,  private  duty  nursing,  pediatric 
nurse  services  and  respiratory  care 
services)  in  a  home,  school,  or  other 
setting. 

•  Arwrtion  only  if  necessary  to  save 
the  life  of  the  mother  or  if  the  pregnancy 
is  the  result  of  rape  or  incest. 

•  Dental  services. 

•  Inpatient  substance  abuse  treatment 
services  and  residential  substance  abuse 
treatment  services. 

•  Outpatient  substance  abuse 
treatment  services. 

•  Case  management  services. 

•  Care  coordination  services. 

•  Physical  therapy,  occupational 
therapy,  and  services  for  individuals 
with  speech,  hearing  and  language 
disorders. 

•  Hospice  care. 

•  Any  other  medical,  diagnostic, 
screening,  preventive,  restorative, 
remedial,  therapeutic,  or  rehabilitative 
services  (whether  in  a  facility,  home, 
school,  or  other  setting)  if  recognized  by 
State  law  and  only  if  the  service  is 
prescribed  by  or  furnished  by  a 
physician  or  other  licensed  or  registered 
practitioner  within  the  scope  of  practice 
as  defined  by  State  law;  performed 
under  the  general  supervision  or  at  the 
direction  of  a  physician;  or  furnished  by 
a  health  care  facility  that  is  operated  by 
a  State  or  local  government  or  is 
licensed  under  State  law  and  operating 
within  the  scope  of  the  license. 

•  Premiiuns  for  private  health  care 
insurance  coverage. 

•  Medical  transportation. 

•  Enabling  services  (such  as 
transportation,  translation,  and  outreach  r 
services)  only  if  designed  to  increase  the 
accessibility  of  primary  and  preventive 
health  care  services  for  eligible  low- 
income  individuals. 

•  Any  other  health  care  services  or 
items  specified  by  the  Secretary  and  not 
excluded  under  this  subchapter. 

We  proposed  to  define  the  terms 
"emergency  medical  condition," 
"emergency  services,  and  "post- 
stabdizatipn  services"  to  give  full 
meaning  to  the  statutory  requirement  at 
section  2102(a)(7)(B)  of  the  Act  that 
States  assure  access  to  emergency 
services  consistent  with  the  President's 
directive  to  Federal  agencies  to  address 
the  Consumer  Bill  of  Rights  and 
Responsibilities,  which  includes  the 
right  to  access  to  emergency  services. 
We  proposed  to  define  the  term 
"emergency  medical  condition"  as  a 
medical  condition  manifesting  itself  by 


acute  symptoms  of  sufficient  severity 
(including  severe  pain)  such  that  a 
prudent  layperson,  with  an  average 
knowledge  of  health  and  medicine, 
could  reasonably  expect  the  absence  of 
immediate  medical  attention  to  result 
in — 

•  Serious  jeopardy  to  the  health  of  the 
individual  or,  in  the  case  of  a  pregnant 
woman,  the  health  of  a  woman  or  her 
unborn  child; 

•  Serious  impairment  of  bodily 
function;  or 

•  Serious  dysfunction  of  any  bodily 
organ  or  part. 

We  proposed  to  define  the  term 
"emergency  services"  as  covered 
inpatient  or  outpatient  services  that  are 
furnished  by  any  provider  qualified  to 
furnish  emergency  services  without 
requirement  for  prior  authorization  and 
needed  to  evaluate  or  stabilize  an 
emergency  medical  condition.  Because 
these  terms  are  used  throughout  the 
regulation,  we  have  moved  the 
definitions  of  "emergency  services"  and 
"emergency  medical  condition"  to 
§  457.10,  the  overall  defimtions  section. 
The  conunents  and  responses  related  to 
these  definitions  are  addressed  in 
§457.10. 

We  proposed  to  define  "post- 
stabilization  services"  to  mean  covered 
medically  necessary  non-emergency 
services  furnished  to  an  enroUee  after  he 
or  she  is  stabilized  related  to  the 
emergency  medical  condition. 

We  proposed  to  define  "health 
benefits  coverage"  as  an  arrangement 
under  which  enrolled  individuals  are 
protected  from  some  or  all  liability  for 
the  cost  of  specified  health  care 
services. 

Comment:  A  conunenter  agreed  that 
our  definition  of  "child  health 
assistance"  is  appropriate  and 
considered  the  specific  identification  of 
advanced  practice  nursing  services  at 
§  457.402(a)(14)  to  be  crucial  to  ensiuing 
that  children  in  fact  receive  the  care  to 
which  they  are  entitled  by  statute. 

Response:  We  appreciate  the 
commenter's  support  for  oui  definition. 
The  proposed  regulation  set  forth  the 
definition  of  child  health  assistance  as 
specified  in  section  2110(a)  of  the  Act. 
llie  provision  of  advanced  practice 
nursing  services  is  specifically 
identified  in  that  section  as  a  coverable 
service. 

Comment:  One  commenter  questioned 
why  well-baby  care,  well-child  care  and 
immunizations  are  not  expliciUy 
included  in  the  list  of  definitions.  These 
benefits  are  the  cornerstone  of  pediatric 
care  and  the  commenter  indicated  that 
it  is  important  that  they  are  explicitiy 
included  wherever  appropriate. 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regidations  2557 


Response:  Section  2102(a)(7)  of  the 
Act  provides  the  authority  for  requiring 
that  well-baby  and  well-child  care  and 
immunizations  be  included  under  every 
State  plan.  Well-baby  and  well-child 
care  and  immunizations  were  not 
specified  in  the  statutory  definition  of 
"child  health  assistance"  at  section 
2110  of  the  Act,  although  they  clearly 
fall  within  this  definition  of  "child 
health  assistance."  Additionally,  well- 
baby  and  well-child  care  are  not 
separate  categories  of  services,  but  can 
include  services  that  are  in  any  or  all  of 
the  separately  defined  categories  of 
services.  However,  because  these  terms 
are  used  throughout  the  regulation  we 
have  included  them  in  the  definitions  at 
§457.10.  These  services  are  also 
discussed  at  §§457.410  and  457.520. 

Comment:  One  commenter  was 
concerned  about  the  definition  of  post- 
stabilization  services  and  the  language 
in  the  preamble  stating  that  HCFA 
would  expect  States  and  their 
contractors  to  treat  post-stabilization 
services  in  the  same  maimer  as  required 
for  the  Medicare  and  Medicaid 
programs,  while  recognizing  that  not  all 
such  services  would  be  necessarily 
covered  by  the  State  for  piuposes  of 
SCHIP. 

While  the  commenter  did  not  object 
to  permitting  States  to  apply  to  separate 
child  health  programs  an  interpretation 
of  post-stabilization  services  that  is  the 
same  as  that  under  Medicaid  and 
Medicare,  they  believed  that  HCFA 
should  give  States  flexibility  to  treat  the 
coverage  of  post-stabilization  services 
differentiy  depending  upon  the 
structiue  of  the  State  program.  A  State 
that  designs  its  separate  child  health 
program  to  mirror  its  Medicaid  program 
would  want  to  retain  the  same 
interpretation  for  both  programs. 
However,  a  State  that  models  its 
program  after  commercial  coverage 
would  want  to  adopt  an  interpretation 
that  is  applicable  to  commercial 
coverage  that  is  offered  by  MCEs.  Such 
flexibility  would  be  particularly 
important  if  the  State  decides  to  provide 
coverage  to  SCHIP  eligibles  by 
purchasing  coverage  from  employer 
group  health  plans  to  cover  children.  In 
those  cases,  the  emergency  services 
requirement  should  parallel  those 
applicable  to  the  employer's  group 
health  insurance  coverage.  The 
conunenter  recommended  that  the 
proposed  regulation  be  revised  to  reflect 
this  needed  flexibility.  * 

To  the  extent  that  States  adopt  or 
HCFA  requires  use  of  the  interpretation 
of  the  post-stabilization  services 
requirements  applicable  under  the 
Medicaid  and  Medicare  programs,  the 
commenter  reiterated  its  comments  on 


the  Medicaid  managed  care  notice  of 
proposed  rulemaking  and  the  interim 
final  Medicare-t-Choice  regulation.  The 
issue  of  concern  to  this  commenter  was 
whether  the  requirement  that  Managed 
Care  Entities  (MCEs)  respond  to  requests 
for  approval  of  post-stabilization 
services  within  one  hour  is  reasonable. 

The  commenter  expressed 
considerable  concern  about 
requirements  for  post-stabilization  care 
for  MCEs,  particularly  the  requirement 
that  MCEs  respond  to  requests  for 
approval  of  post-stabilization  care 
within  one  hoiu.  The  commenter 
suggested  conditions  to  moderate  the 
effect  of  this  requirement. 

Response:  We  agree  with  the 
commenter  that  States  should  have  the 
flexibility  to  treat  coverage  of  post- 
stabilization  services  differently 
depending  on  the  health  benefits 
coverage  ^ected  by  the  State.  The 
preamble  to  the  proposed  rule  may  have 
been  misleading  by  appearing  to  require 
the  provision  of  post-stabilization 
services  under  a  separate  child  health 
program,  therefore,  we  have  removed 
the  references  to  post-stabilization 
services,  covered  or  otherwise,  from  the 
final  rule.  We  hope  that  this  will 
minimize  confusion. 

Comment:  Several  commenters  on 
proposed  §  457.995  had  other  concerns 
regarding  the  provision  of  post- 
stabilization  services  for  individuals  in 
managed  care.  These  commenters 
expressed  concern  that  managed  care 
organizations  should  be  allowed  to 
control  their  own  networks.  A  payment 
network  needs  the  flexibility  to  require 
a  patient  to  be  transferred  to  an 
appropriate  facility  within  its  network 
after  the  emergency  has  been  stabilized. 
According  to  these  commenters,  this 
regulation  takes  the  control  of  non- 
emergency services  away  from  the 
network  and  gives  it  to  a  non-network 
provider  and  could  defeat  the  concept  of 
managed  care.  The  commenters  believed 
that  when  emergency  care  is  provided 
outside  of  the  MCE  network,  it  is  usual 
and  customary  for  the  patient  to  be 
transferred  to  an  appropriate  facility 
within  their  MCE  network  for  required 
post-stabilization  services. 

Response:  Proposed  §  457.995(d),  the 
provision  in  the  overview  of  beneficiary 
rights  referencing  post-stabilization 
services,  has  been  removed  from  the 
regulations  text  along  with  the  rest  of 
§  457.995  for  the  sake  of  clarity  and 
consistency. 

Comment:  One  commenter  noted  that 
the  preamble  to  the  proposed  rule 
indicates  that  HCFA  considered 
defining  transportation  to  include 
coverage  for  transportation  to  more  than 
primary  and  preventive  health  care  as 


stated  in  the  law.  However,  the 
commenter  noted  that  HCFA  decided  to 
leave  the  option  of  establishing  the 
definition  to  the  States.  The  conunenter 
regarded  transportation  as  including 
urgent  and  emergent  care  and  that 
transfer/transport  to  a  hospital  or  health 
facility  for  urgent  and  emergent  care 
should  be  included  in  a  child's  health 
benefit  package. 

Response:  Under  the  list  of  services  in 
section  2110(a)  of  the  Act  and  §457.402 
of  this  final  regulation,  transportation  is 
mentioned  in  two  different  items:  (26) 
medical  transportation  and  (27) 
enabling  services  (such  as 
transportation,  *   *   *).  While  coverage 
for  transportation  services  is  not 
required,  almost  every  State  already 
provides  coverage  for  emergency 
transportation  under  its  State  plan. 
Therefore,  we  do  not  see  lack  of 
coverage  of  this  service  as  a  problem 
and  will  not  further  define 
transportation  services. 

Comment:  We  received  several 
conunents  on  proposed  §457.402(a)(26), 
redesignated  as  paragraph  (27),  which 
provides  for  enabling  services  (such  as 
transportation,  translation,  and  outreach 
services)  only  if  designed  to  increase  the 
accessibility  o^rimary  and  preventive 
health  care  services  for  eligible  low- 
income  individuals.  One  commenter 
indicated  that  States  should  be  required 
to  fund  commiuiity  health  centers  to 
provide  outreach  activities  and  enabling 
services  such  as  translation  and 
transportation  (rather  than,  or  in 
addition  to,  outreach  costs  that  are 
reimbursed  under  administrative 
accounts). 

Several  other  commenters  indicated 
that  the  phrase  "outreach  services  *   *   * 
only  if  designed  to  increase  the 
accessibility  of  primary  and  preventive 
health  care  services  for  eligible  low- 
income  individuals"  is  ambiguous  and 
requested  clarification.  They  noted  that 
this  phrase  could  be  read  to  permit  a 
State  to  pay  primary  health  providers 
such  as  health  centers  to  conduct 
outreach  activities  to  find  eligible 
children  as  part  of  their  overall  child 
health  assistance  services  (rather  than, 
or  in  addition  to,  outreach  costs  that  are 
reimbursed  under  administrative 
accounts).  The  conunenter  noted  that 
this  is  important  because  the  SCHIP 
statute  caps  States'  overall 
administrative  costs  and  thus  has  been 
viewed  as  providing  insufficient  funds 
to  support  the  types  of  outreach  efforts 
that  experts  say  are  necessary  to  find 
eligible  children.  To  the  extent  that  the 
phrase  "outreach  *  *  *  to  eligible  low- 
income  individuals"  is  interpreted  as 
the  identification  of  eligible  children, 
then  this  represents  an  important  option 


2558  Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


for  States  and  health  centers.  States 
could  build  outreach  funds  into  their 
payments  to  SCHIP  primary  care 
providers,  along  with  funding  for  other 
forms  of  enabling  services,  such  as 
translation  and  transportation  costs. 

In  the  context  of  payment  to  primary 
health  care  providers,  one  comment er 
also  indicated  that  States  could  build 
funds  for  outreach  and  enabling  services 
into  their  payments  to  SCHIP  primary 
care  providers.  The  commenter 
indicated  that  commimity  clinics  and 
health  centers  in  its  State  are 
encountering  difficulties  and  confusion 
when  being  audited  for  purposes  of 
receiving  cost-based  reimbursement 
from  the  State. 

Response:  In  developing  their  State 
plans.  States  determine  their  own 
providers.  We  cannot  reqiiire  that 
community  health  centers  be  funded  to 
provide  outreach  and  enabling 
activities.  The  language  of  proposed 
§457.402(a)(26)  was  taken  directly  from 
the  language  at  section  2110(a)(27)  of 
the  Act.  Enabling  services,  including 
outreach  to  assist  children's  access  to 
primary  and  preventive  care,  are  one  of 
the  types  of  services  States  may  choose 
to  provide  as  part  of  the  "child  health 
assistance"  that  meets  the  requirements 
of  section  2103  of  the  Act.  We  note  that 
under  the  terms  of  section  2110(a)  and 
2110(a)(27),  these  services  must  be 
delivered  to  "targeted  low-income 
children"  who  are  "eligible"  for  "child 
health  assistance"  under  the  State  plan. 
Therefore,  when  enabling  services  are 
provided  as  part  of  the  health  benefits 
coverage  for  children  who  are  found 
eligible  and  enrolled,  these  services 
would  not  be  subject  to  the  10  percent 
cap  on  administrative  expenditures 
under  2105(c)  of  the  Act.  However, 
outreach  initiatives  to  potentially 
eligible  children  are  subject  to  the  10 
percent  cap  in  accordance  with  section 
2105(a)(2)(C)  of  the  Act.  We  do  not 
imderstand  the  commenter's  specific 
concerns  regarding  difficulties  in 
receiving  cost-based  reimbursement  in 
the  State's  community  clinics  and 
health  centers  so  we  are  unable  to 
respond  to  this  comment.  (We  note  that, 
in  this  final  rule,  we  have  listed 
physician  services  and  surgical  services 
(proposed  §  457.402(a)(3))  separately  as 
paragraphs  (3)  and  (4),  respectively.  As 
a  result,  the  services  listed  at  paragraphs 
(a)(4)  through  (a)(27)  have  been 
redesignated  as  paragraphs  (5)  through 
(28).  Enabling  services  are  now  listed  at 
paragraph  (27).) 

Comment:  One  commenter  noted  its 
belief  that  the  preamble  should 
encourage  States,  in  selecting  among 
benefits  to  cover,  to  consider  the  needs 
of  different  age  groups,  their  varying 


health  status  and  patterns  of  morbidity 
and  mortality,  the  impact  of 
developmental  states  on  their  needs  and 
their  patterns  of  utilization.  They 
observe,  for  example,  that  coverage  of 
over-the-coimter  medications  may  be  of 
particular  benefit  to  adolescents.  Also, 
eating  disorders  are  more  common 
among  adolescents  than  yoimger 
children,  and  family  planning  services 
should  include  a  choice  among  all 
contraceptive  methods  and  options. 

Response:  We  concur  with  the 
commenter  and  encourage  States  to 
consider  the  populations  they  are 
serving  and  the  needs  of  different  age 
groups  when  designing  their  benefit 
package  States  need  only  cover 
medically  necessary  and  appropriate 
services,  but  the  statute  at  section 
2102(a)(7)  and  the  regulations  at 
§  457.495,  specifically  require  States  to 
specify  the  methods  they  will  use  to 
assure  appropriate  care. 

Comment:  Two  commenters  noted 
that  the  language  on  services  in  the 
proposed  rule  was  set  out  identically  to 
the  language  in  the  statute.  The 
commenters  were  concerned  that  the 
definition  of  both  inpatient  and 
outpatient  mental  health  services 
excludes  substance  abuse  treatment 
services,  which  are  listed  separately  in 
the  statute  and  the  regulation.  One 
commenter  was  concerned  that  this 
separation  means  only  that  payment 
may  be  made  for  these  services,  not  that 
payment  shall  be  made  for  these 
services  and  believes  that  States  should 
be  encouraged  to  consider  their 
inclusion  for  comprehensive  treatment 
for  adolescents  with  co-occurring 
mental  and  substance  abuse  disorders. 

Similarly,  another  commenter  is 
concerned  that  the  separation  of 
outpatient  substance  abuse  treatment 
services  may  allow  the  provision  of 
outpatient  mental  health  services  but 
not  the  provision  of  outpatient 
substance  abuse  services,  but  would 
include  services  furnished  in  a  State- 
operated  mental  hospital  and 
community-based  services.  The 
commenters  indicated  that  substance 
abuse  impacts  a  significant  number  of 
children  in  their  States  and  rather  than 
removing  this  important  benefit,  they 
recommended  that  the  regulations  need 
to  encourage  and  even  highlight  the 
importance  of  offering  this  benefit. 

"The  commenter  noted  that  while  the 
listings  for  mental  health  inpatient  and 
outpatient  services  in  the  regulations 
specifically  exclude  substance  abuse 
services,  these  services  are  listed 
separately  from  inpatient  and  outpatient 
mental  health  services.  The  commenter 
called  attention  to  this  because  of  the 
high  incidence  of  co-occurring  disorders 


among  adolescents  with  presenting 
symptoms  of  one  or  the  other.  Even 
though  these  services  lack  the  75 
percent  actuarial  measvu«  required 
when  mental  health  services  (and/or 
prescription  drugs,  vision  and  hearing 
services)  are  included,  States  should 
consider  their  inclusion  for 
comprehensive  treatment  of  adolescents 
with  co-occiuring  mental  and  substance 
abuse  disorders. 

Response:  We  appreciate  the 
commenter's  view  about  the  importance 
of  respite  care  services.  As  we  have 
indicated  previously,  the  proposed  rule 
at  §457.402  mirrors  the  language  of 
section  2110(a).  Therefore,  inpatient 
mental  health  services  and  inpatient 
substance  abuse  treatment  services,  as 
well  as  outpatient  mental  health 
services,  and  outpatient  substance  abuse 
treatment  services  are  listed  separately 
in  the  regulation  as  they  were  in  the 
statute.  States  choose  to  cover  services 
from  the  fist  of  services  imder  the 
definition  of  "child  health  assistance" 
when  they  select  a  health  benefits 
coverage  option  under  §  457.410.  The 
statute  supports  mandating  that  only 
three  tjrpes  of  services,  well-baby  and 
well-child  services,  immunizations,  and 
"emergency  services,  be  included  in  all 
SCHIP  plans  regardless  of  the  type  of 
health  benefits  coverage  chosen.  HCFA 
encourages  States  to  provide  inpatient 
and  outpatient  substance  abuse  services. 
A  State  may  choose  to  provide  inpatient 
mental  health  and  substance  abuse 
services;  however  the  statute  provides 
flexibility  for  the  States  in  determining 
the  scope  of  covered  benefits. 

We  do,  however,  call  the  commenter's 
attention  to  the  requirement  in 
§457.120  of  the  regulations  for  ongoing 
public  input  in  the  development  and 
implementation  of  SCHIP  plans. 
Comments  and  concerns  about  benefits 
and  coverage  should  be  directed  to  and 
taken  under  consideration  by  the<State 
SCHIP  agency.  We  encourage  States  to 
consider  the  populations  they  are 
serving  and  the  needs  of  different  age 
groups  when  designing  their  benefit 
packages. 

Comment:  One  conunenter 
particularly  noted  the  inclusion  in 
§457.402  of  "respite  care  services  and 
training  for  family  members,"  which  are 
especially  relevant  to  families  with 
children  with  severe  and  persistent 
mental  illness  or  brain  disorders.  The 
commenter  stated  that  it  would 
appreciate  attention  being  called  to 
these  services'  eligibility  for  coverage 
and  relevance  in  plans  that  offer 
supplemental  mental  health  services,  in 
addition  to  other  services,  "i.e.,  respite 
care,  advanced  practice  nurse  services. 
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and  pediatric  nurse  services  *  *  *  in  a 
home,  school  or  other  setting." 

Response:  As  we  have  indicated 
previously.  States  that  implement 
separate  child  health  programs  are  given 
broad  flexibility  to  design  their  benefit 
packages.  We  encourage  commenters  to 
work  with  their  States  to  assure  that 
valuable  health  care  services  are  made 
available  to  children  to  the  extent 
possible  in  each  State. 

Comment:  One  commenter 
recommended  §457.402  be  deleted 
because  the  statute  provides  States  with 
flexibility  in  the  design  of  the  SCHIP 
benefit  package  and  this  section  implies 
that  coverage  for  certain  services  should 
be  available  under  SCHIP  when  it  is  not 
required  by  statute  and  may  not  be 
included  in  the  state-designed  benefit 
package. 

Response:  Section  2110  of  the  Act 
allows  for  payment  for  part  or  all  of  the 
cost  of  health  benefits  coverage  (as 
defined  at  §  457.10)  for  any  services 
listed  in  section  2110(a)  of  the  Act  as 
implemented  in  §  457.402.  These 
provisions  do  not  indicate  that  States 
must  provide  all  of  these  services; 
rather,  they  list  the  array  of  services  for 
which  payment  may  be  made.  We 
disagree  with  the  conunenter  and  have 
not  deleted  this  section  fixim  the 
proposed  rule. 

3.  Health  Benefits  Coverage  Options 
(§457.410) 

Under  the  authority  of  section  2103  of 
the  Act,  at  proposed  §457.410,  we  listed 
the  four  options  a  State  has  for  obtaining 
health  benefits  coverage  for  eligible 
children.  Specifically,  we  proposed  that 
States  may  choose  to  provide 
benchmark  coverage,  benchmark- 
equivalent  coverage,  existing 
comprehensive  State-based  coverage,  or 
Secretary-approved  coverage.  These  four 
options  are  described  at  §§  457.420 
through  457.450. 

Based  on  the  authority  of  section 
2102(a)(7)  of  the  Act,  we  also  proposed 
at  §  457.410(b)  to  require  that  a  State 
must  obtain  coverage  for  well-baby  and 
well-child  care,  immimizations  in 
accordance  with  the  recommendations 
of  the  Advisory  Committee  on 
Immunization  Practices  (ACIP),  and 
emergency  services.  We  noted  that  the 
State  must  cover  these  services  even  if 
coverage  for  these  services  is  not 
generally  included  in  the  health  benefits 
coverage  option  selected  by  the  State. 

We  proposed  to  define  well-baby  and 
well-child  care  for  purposes  of  cost 
sharing  at  proposed  §  457.520(b),  but  we 
proposed  to  allow  States  to  define  well- 
baby  and  well-child  care  for  coverage 
piuposes.  We  encoinaged  States, 
however,  to  adopt  the  benefits  and 


periodicity  schedules  recommended  by 
a  medical  or  professional  organization 
involved  in  child  health  care  when 
defining  well-baby  and  well-child  care 
coverage. 

Comment:  Two  commenters 
supported  the  requirement  that  States 
use  the  ACIP  schedule  for 
immunizations  imder  their  separate 
child  health  programs.  However,  many 
commenters  disagreed  with  the  proposal 
that  States  be  required  to  follow  the 
immunization  schedule  of  the  ACIP, 
particularly  because  they  are  not 
allowed  to  participate  in  the  VFC 
program.  It  was  suggested  that  States 
should  be  able  to  adopt  their  own 
immunization  periodicity  schedules. 
One  commenter  suggested  that  we 
rewrite  this  section  to  require 
"inununizations  as  medically 
necessary"  rather  than  require  that 
immunizations  be  provided  according  to 
the  ACIP  schedule.  Several  conunenters 
suggested  that  a  State  that  utilizes 
existing  commercial  health  plans  may 
not  use  any  particular  standard 
immunization  schedule  or  may  follow 
other  professional  standards.  One 
commenter  mentioned  that  its  State  uses 
another  standard,  the  recommended 
childhood  immunization  schedule 
jointly  adopted  by  the  American 
Academy  of  Pediatrics  (AAP),  the  ACIP, 
and  the  American  Academy  of  Family  - 
Physicians  (AAFP). 

Response:  Section  2102(a)(7)(A) 
requires  that  a  State  child  health  plan 
include  a  description  of  a  State's 
methods  to  assure  the  quality  and 
appropriateness  of  care,  "particularly 
with  respect  to  *   *   *  immunizations 
provided  imder  the  plan."  In  order  to 
ensxne  that  all  SCHIP  children  are 
appropriately  immunized.  States  should 
use  a  imiform,  nationally  recognized 
schedule  of  inmiunizations.  The  ACIP 
schedule  referred  to  in  the  proposed 
rule  is  a  harmonized  schedule  approved 
by  the  ACIP,  the  AAP,  and  the  AAFP. 
It  is  referred  to  as  the  "Childhood 
Immimization  Schedule  of  the  United 
States."  The  AAP  and  AAFP  no  longer 
develop  and  maintain  separate 
immunization  schedules  but  rather  use 
the  harmonized  ACIP  schedule.  This 
ACIP  schedule  is  the  same  as  the 
standard  referenced  by  one  of  the 
commenters  as  the  schedule  relied  on 
by  its  State.  States  should  use  the  ACIP 
schedule  because  it  reflects  the  ciurent 
standards  of  these  pediatric  speciality 
providers  who  are  the  recognized 
authorities  in  childhood  immunizations. 

Comment:  Several  commenters 
expressed  their  belief  that  requiring 
SCHIP  programs  to  use  the  ACIP 
immunization  schedule  is  overly 
prescriptive  and  has  no  basis  in  the 


statute.  According  to  one  conmienta, 
the  only  statutory  limit  on  States' 
discretion  is  foimd  in  section 
2102(a)(7)(A),  which  indicates  that  the 
State  plan  must  include  a  description  of 
the  methods  used  to  assure  the  quality 
and  appropriateness  of  care,  particvdarly 
with  respect  to  immunizations.  The 
commenter  cited  Executive  Order  13132 
on  federalism,  and  asserted  that, 
consistent  with  that  authority,  States 
should  be  permitted  to  select  their  own 
immunization  standards  unless  HCFA 
can  demonstrate  both  a  need  for  a 
federal  standard  and  that  it  has 
considered  alternatives  that  would 
preserve  the  States'  prerogatives. 

Response:  As  described  in  the 
response  to  the  previous  comment, 
section  2102(a)(7)(A)  of  the  Act 
provided  authority  to  require 
immunizations  in  accordance  with  the 
recommendations  of  ACIP.  Therefore, 
the  requirement  to  use  the  ACIP 
schedule  is  not  a  violation  of  E.O. 
13132.  The  ACIP  schedule  is  a  national 
standard  developed  and  approved  by 
three  national  medical  organizations 
involved  in  child  health  care  services, 
the  ACIP,  the  AAP  and  the  AAFP.  These 
organizations  use  the  harmonized  ACIP 
immunization  schedule  and  no  longer 
use  separate  immunization  schedules. 
Requiring  coverage  for  appropriate 
immunizations  at  appropriate  times,  as 
the  ACIP  schedule  recommends,  does 
not  place  undue  burden  on  States  given 
the  importance  of  childhood 
immimizations.  In  fact,  it  releases  States 
frt)m  the  burden  of  having  to  develop  or 
choose  their  own  individual  schedules 
and  establish  the  adequacy  of  those 
schedules  with  respect  to  title  XXI 
statutory  requirements.  Given  the 
unique  nature  of  infectious  diseases, 
and  the  mobility  of  the  population 
across  State  lines,  it  is  necessary  to 
require  a  uniform  approach  to 
immunizing  children  across  all  States. 

Comment:  One  commenter  beUeved 
the  90-day  requirement  explained  in  the 
preamble  to  the  proposed  rule  for  States 
to  adhere  to  any  changes  in  the  ACIP 
recommendations  is  inappropriate.  The 
current  policy  is  that  States  have  90 
days  from  the  publication  of  the  revised 
ACIP  schedule  in  the  Morbidity  and 
Mortality  Weekly  Report  to  implement 
those  changes  in  their  programs.  The 
commenter  believed  that  this 
requirement  fails  to  recognize  the 
realities  of  effectuating  such  a  change  in 
benefits.  States  should  have  until  the 
end  of  the  current  contract  period  but  in 
no  case  longer  than  one  year  to  comply 
with  any  ACIP  changes. 

Response:  It  is  essential  for  children 
to  receive  vaccines  according  to  the 
most  current  ACIP  recommendations  in 
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order  to  maximize  children's  health, 
minimize  morbidity  and  mortality,  and 
reduce  costs  of  treating  preventable 
disease.  In  addition,  good  public  health 
poUcy  argues  for  consistent  adoption  of 
vaccine  recommendations  across  all 
States  in  order  to  minimize  the  potential 
for  transmission  of  communicable 
disease. 

Comment:  One  commenter  expressed 
its  opinion  on  the  importance  of 
children  in  separate  child  health 
programs  receiving  all  necessary 
immunizations  and  of  vaccines  being 
incorporated  in  all  benefit  packages. 
The  commenter  also  suggested  two  ways 
that  States  may  provide  immunizations 
through  their  SCHIP  programs  without 
opening  up  the  VFC  program:  (1)  a  State 
may  add  on  payments  for  the  provision 
of  immimizations  through  participating 
MCEs;  or  (2)  the  State  may  declare  that 
children  enrolled  under  a  separate  child 
health  program  are  State  vaccine 
eligible.  The  State  may  then  purchase 
the  vaccines  at  the  Federal  contract 
price  and  distribute  them  to  SCHIP 
providers  as  it  currently  does  for 
Medicaid  providers.  The  commenter 
stated  that  expenditiues  under  either  of 
these  options  would  be  matched  by  the 
Federal  government  at  the  SCHIP 
enhanced  matching  rate  and  would  not 
count  as  administrative  expenditures 
under  the  10  percent  cap.  Additionally, 
the  commenter  believed  that  the  State 
should  require  that  plan  contracts 
include  provisions  that  require  plans  to 
provide  and  cover  additional  expenses 
for  vaccines  that  are  approved  and 
recommended  for  all  children  during 
the  Ufe  of  the  contract. 

Response:  We  agree  with  the 
commenter  that  children  in  separate 
child  health  programs  shoidd  receive  all 
recommended  inununizations,  as 
should  children  in  Medicaid  expansion 
and  combination  programs.  Also, 
regardless  of  the  type  of  child  health 
insurance  program  the  State  chooses,  we 
agree  with  the  suggestion  that  MCE 
contracts  shoidd  provide  that  the  MCEs 
furnish  all  vaccines,  including  new 
vaccines,  recommended  during  the  term 
of  the  contract. 

However,  regardless  of  whether  the 
State  chooses  to  include  such  a  contract 
provision.  States  must  furnish  vaccines 
in  accordance  with  the 
recommendations  of  the  AQP.  States 
should  furnish  newly  recommended 
vaccines  to  all  eligible  children  within 
90  days  after  the  reconunendation  is 
published  in  Morbidity  and  Mortality 
Weekly  Report.  This  report  is  available 
over  the  Internet  at  www.cdc.gov/mmwr. 

We  outlined  ways  that  States  could 
take  advantage  of  the  Federal  discount 
contract  price  for  vaccines  in  a  letter 


dated  June  25,  1999  to  all  State  Health 
Officials.  As  stated  in  that  letter, 
expenditures  for  vaccines  will  be 
matched  by  the  Federal  government  at 
the  enhanced  SCHIP  matching  rate  and 
will  not  count  as  expendit\ires  subject  to 
the  10  percent  cap  on  administrative 
expenditures  under  section  2105(c)(2)  of 
the  Act,  regardless  of  whether  the  State 
takes  advantage  of  the  Federal  discount 
contracts. 

Comment:  Many  commenters 
recommended  that  HCFA  reconsider  its 
position  on  the  Vaccines  For  Children 
(VFC)  program  for  various  reasons.  One 
commenter  indicated  that  in  light  of 
national  immunization  goals  not  yet 
having  been  achieved,  HCFA  should  not 
consider  SCHIP  enrolled  children  to  be 
insured  and  therefore  ineligible  for  free 
VFC  vaccines.  Several  commenters 
expressed  that  States  that  have  elected 
to  implement  separate  child  health 
programs  are  being  un&irly  penalized 
for  not  choosing  to  expand  their 
Medicaid  programs. 

One  commenter  indicated  that 
because  the  SCHIP  statute  states 
absolutely  that  the  legislation  creates  no 
entitlement,  and  because  the  VFC 
program  defines  insurance  as  benefits  to 
which  an  individual  is  entitled,  it 
would  appear  to  be  clear  that,  despite 
their  eligibility  for  SCHIP,  children  in 
separate  child  health  programs  are  not 
entitled  to  insurance  and  thus  should  be 
considered  VFC-«ligible.  One 
commenter  also  stated  that  having  seen 
polio  epidemics  and  iron  liuig 
machines,  HCFA  should  be  working  to 
reduce  barriers  that  prevent  many 
children  &t>m  getting  vaccinated  so  that 
epidemic  childhood  diseases  do  not 
become  more  prevalent  in  the  United 
States  as  they  are  in  other  coimtries. 
One  commenter  believed  that  the 
interpretation  of  section  316  of  the 
Public  Health  Service  Act,  which  is 
used  to  support  the  policy  that  separate 
child  health  programs  are  not  eligible  to 
participate  in  VFC,  is  overly  strict  and 
does  not  align  with  the  intent  of  the  Act 
to  insiue  that  children  receive  necessary 
inununizations. 

Response:  We  agree  with  the 
commenter  that  the  intent  of  the  statute 
is  that  all  children  should  receive 
necessary  immunizations,  and  therefore 
require  at  §  457.410(b)(2)  that  all  States 
with  separate  child  health  programs 
provide  coverage  for  immunizations  in 
accordance  with  the  recommendations 
of  the  ACIP.  We  disagree  with  the 
commenters  only  as  to  whether  the  VFC 
program  or  SCHIP  funds  cover  the  cost 
of  required  immunizations.  We  disagree 
that  the  VFC  program  allows  pajonent 
for  immunizations  provided  to  a  child 
enrolled  in  a  separate  child  health  plan. 


As  explained  in  a  letter  to  State  Health 
Officials  of  May  11, 1998,  section 
1928(b)(2)  of  the  Act  defines  a 
"Federally  vaccine-eligible  child"  or  a 
child  who  is  entitled  to  bee  Federal 
vaccines  under  the  VFC  program,  as  "a 
Medicaid-eligible  child,  *  *   *  a  child 
who  is  not  insured,  *  *  *  a  child  who 
is  (l)administered  a  qualified  pediatric 
vaccine  by  a  Federally-qualified  health 
center  *  *  *  or  a  rural  health  clinic 

*  *  *  and  (2)  is  not  insiu^d  with 
respect  to  the  vaccine,  [or]  a  child  who 
is  an  Indian  *  *  »  "  The  law  further 
defines  the  term  "insured"  as  a  child  " 

*  *   *  enrolled  under,  and  entitled  to 
benefits  under,  a  health  insiuance 
policy  or  plan,  including  a  group  health 
plan,  a  prepaid  health  plan,  or  an 
employee  welfare  benefit  plan  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  *   *   *  "  The  distinction 
between  Medicaid  coverage  and  other 
coverage  is  created  by  the  VFC  statute. 
Under  the  SCHIP  statute,  it  is  clear  that 
children  who  are  enrolled  in  a  separate 
child  health  program  must  not  be 
Medicaid-eligible,  as  explained  in 

§  457.310(b)(2)  of  these  regulations. 
They  are  enrolled  under,  and  entiUed  to 
benefits  under,  a  health  insurance 
policy  or  plan  within  the  definition  in 
section  1928  (b)(2)(B)(ii),  as  explained 
above,  and  their  insiuance  covers  the 
cost  of  vaccines.  Although  there  is  no 
Federal  entitlement  to  SCHIP  coverage, 
a  child  who  is  eiutilled  in  a  SCHIP- 
funded  plan  is  "entitled"  to  coverage 
imder  that  plan  just  as  a  child  enrolled 
under  a  group  health  plan  is  "entitled" 
to  coverage  under  the  group  health  plan. 
Unless  they  are  Indians,  cldldren 
enrolled  in  SCHIP  are  not  Federally 
vaccine-eligible  under  current  law. 
Therefore,  the  Secretary  cannot 
reconsider  her  decision  on  this  matter 
without  a  change  in  the  law  that  would 
define  a  child  eiuoUed  in  a  separate 
child  health  program  as  a  Federally 
vaccine-eligible  child. 

Comment:  One  commenter  indicated 
that  it  appears  that  the  exclusion  of 
SCmP  children  bom  the  VFC  program 
would  cause  the  SCHIP  program  to  be 
less  cost  effective  than  the  Medicaid 
program  The  commenter  asked  if  this 
policy  means  that  States  may  use  this 
provision  as  a  cost  ofket  in  discussions 
of  the  revenue  neutrality  of  the  SCHIP 
program  design.  The  Federal 
government,  by  design,  assures  that  the 
SCHIP  program  will  be  more  expensive 
in  that  it  must  pay  for  a  service  that  is 
free  under  Medicaid. 

Response:  We  do  not  understand  the 
intent  of  this  comment,  as  the  concept 
of  budget  neutrahty  does  not  apply  to 
the  SQhflP  program  design.  While 
immunizations  are  required  to  be 
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covered  under  a  separate  child  health 
plan.  States  have  discretion  to 
determine  what  other  services  will  be 
provided  under  their  State  plans,  and 
the  amoimt,  scope,  and  diuation  of 
those  services. 

Comment:  One  commenter  noted  that 
it  is  crucial  that  any  expansion  of  health 
care  services  in  State  plans  include 
coverage  for  essential  oral  health  care 
benefits.  Historically,  the  number  of 
dentists  participating  in  State  Medicaid 

Programs  is  low.  This  low  participation 
as  prevented  most  poor  children  from 
developing  good  oral  hygiene  habits. 
SCHIP  allows  States  to  include  oral 
health  care  services  in  their  State  plans 
and  the  commenter  urged  HCFA  to 
consider  this  as  an  important 
component  of  increasing  the  overall 
health  of  America's  rural  children  as  the 
agency  reviews  State  plans. 

Response:  We  agree  with  the 
conunenter  that  oral  health  is  an  integral 

Eart  of  the  overall  health  of  children  and 
ave  engaged  in  a  serious  effort  to 
promote  oral  health,  as  described  earlier 
in  a  response  to  comments  on  this 
subpart.  However,  we  do  not  have  the 
statutory  authority  to  require  that  States 
provide  any  specific  services  under 
their  SCHIP  plans  other  than  those 
required  under  sections  2102(a)(7)(A) 
and  2103(c)  of  the  Act.  Although  we  do 
not  have  the  authority  to  require  the 
inclusion  of  these  services,  because  of 
the  importance  of  oral  health  services 
for  children,  we  have  included  in  the 
definition  of  well-baby  and  well-child 
care,  for  piu-poses  of  cost-sharing 
restrictions  at  §  457.520(b)(5),  routine 
and  preventive  and  diagnostic  dental 
services.  Accordingly,  a  separate  child 
health  plan  may  not  impose 
copayments,  deductibles,  coinsiuance 
or  other  cost-sharing  for  these  services. 
Nonetheless,  all  but  two  States  with 
separate  child  health  programs  have 
opted  to  provide  coverage  for  some  type 
of  oral  health  services. 

Comment:  One  commenter 
recommended  that  the  regulation  clarify 
that  children  enrolled  under  a  Medicaid 
expansion  program  are  entitled  to  all 
medically  necessary  services  to  the 
same  extent  as  imder  the  Medicaid 
EPSDT  service  and  that  the  services  for 
these  children  would  not  be  considered 
a  State  option. 

Response:  The  regulation  indicates  in 
§  457.401(c)  that  the  information  in  this 
subpart  does  not  apply  to  Medicaid 
expansion  programs.  Therefore,  because 
this  subpart  addresses  only  provisions 
regarding  separate  children's  health 
insurance  programs,  we  have  not  added 
additional  language  to  the  regulation 
text  to  indicate  that  children  enrolled 
under  Medicaid  expansion  programs  are 


eligible  for  Medicaid's  EPSDT  services. 
However,  as  we  have  made  clear  in  the 
preamble  to  the  proposed  regulation  and 
in  other  guidance,  all  Medicaid  benefit 
rules,  including  rules  requiring  EPSDT 
services,  apply  fully  to  children 
enrolled  in  Medicaid  expansion 
programs. 

Comment:  One  commenter  noted  that 
the  Medicaid  program  includes  coverage 
for  children  with  serious  and  severe 
mental  illnesses.  The  commenter  urged 
HCFA  to  collaborate  with  those  States 
opting  to  develop  separate  child  health 
programs  to  provide  health  coverage  for 
the  same  level  of  treatment  and  service 
currently  provided  by  Medicaid. 
Another  commenter  noted  the 
importance  of  behavioral  health  as  an 
integral  part  of  a  child's  overall  well 
being.  According  to  this  commenter, 
while  rural  families  and  children  suffer 
mental  disorders  similar  to  those 
suffered  by  their  luhan  coimterparts, 
nu^  residents  are  less  likely  to  receive 
treatment  in  part  because  of  the  extreme 
lack  of  behavioral  health  professionals 
in  rural  communities.  The  commenter 
strongly  supported  inclusion  of 
coverage  for  mental  health  services  in 
the  State  plans  for  the  SCHIP  program. 

Response:  We  agree  that  mental 
health  is  an  integral  part  of  the  overall 
health  of  a  child  and  we  vage  States  to 
consider  providing  these  services. 
However,  a  requirement  that  States 
include  any  specific  services  in  their 
State  plans  other  than  those  required 
under  2102(a)(7)(A)  and  2103(c)  of  the 
Act  and  specified  imder  §  457.410(b) 
would  be  inconsistent  with  title  XXI. 

Comment:  One  commenter  asked  why 
the  discussion  of  §  457.410(b)  in  the      • 
preamble  to  the  proposed  regulation 
about  offering  different  health  benefits 
coverage  for  children  with  special  needs 
refers  only  to  children  with  physical 
disabilities,  and  not  mental  disabilities. 
Such  children  may  be  encompassed 
within  the  category  of  special  needs,  but 
the  additional  listing  only  of  physical 
disabilities  gives  the  false  impression 
that  disability  cannot  be  mental  as  well. 

Response:  We  did  not  intend  to 
exclude  any  type  of  illness,  physical  or 
mental,  by  using  the  example  of 
children  with  physical  disabilities  in 
discussing  the  States'  option  to  offer 
different  health  benefits  coverage.  The 
preamble  noted  that  States  can  have 
more  than  one  benefit  package  that 
meets  the  requirements  of  the  subpart, 
including  one  designed  for  children 
with  special  needs  or  physical 
disabilities.  We  were  simply  giving  one 
example  of  a  population  to  which  States 
may  want  to  consider  offering 
additional  services  or  a  special  package 
of  services  and  did  not  mean  to  offer  the 


example  as  the  only  option.  States 
should  consider  the  needs  of  children 
with  mental  disabilities  as  they  consider 
whether  to  adopt  benefit  packages 
designed  specifically  for  children  with 
special  needs. 

Comment:  One  commenter  supported 
the  preamble  language  to  proposed 
§  457.410,  which  inchoates  that  States 
can  include  in  their  comprehensive 
health  benefits  package  "supplemental 
services  for  children  with  special  needs 
or  physical  disabilities"  and 
alternatively  may  offer  multiple  benefit 
packages.  Such  an  approach  {}ermits 
States  to  expand  services  to  diildren 
with  special  health  care  needs  without 
regard  to  the  10  percent  cap  on 
Federally-matchable  expenditiues  "for 
other  than  the  comprehensive  services 
packages."  The  commenter  supported 
this  approach  to  increasing  States' 
ability  to  help  such  children. 

However,  numerous  commenters  were 
concerned  with  this  language  in  the 
preamble  to  proposed  §457.410.  Several 
commenters  expressed  concern  about 
the  language  in  the  proposed  rule 
stating  that  if  a  State  offers  a 
supplemental  package  of  limited 
services  for  children  with  special  health 
care  needs  that  is  not  part  of  the 
comprehensive  coverage  required  by  the 
regulation,  then  expenditures  for  those 
extra  services  would  be  counted  against 
the  10  percent  cap  on  administrative 
expenses  under  section  2105(c)(2)  of  the 
Act.  They  noted  that  a  number  of  States 
have  implemented  SCHIP  with 
supplemental  benefits  packages,  or 
"wrap-around  packages",  for  coverage 
of  services  for  eligible  children  with 
special  health  care  needs  and  that  this 
is  an  important,  appropriate  and 
beneficial  strategy  for  the  provision  of 
needed  health  care  services  for  children. 
They  indicated  that  requiring  that 
expenditiu^s  for  services  for  children 
with  special  health  care  needs  coimt 
against  the  10  percent  cap  would 
encourage  States  to  limit  the  services 
that  are  offered  to  these  children,  which 
could  affect  their  overall  health  and 
well  being.  The  commenters  argued  very 
strongly  that  services  for  children  with 
special  health  care  needs  that  are 
provided  through  an  additional  fimited 
benefits  package  should  not  be  counted 
against  the  10  percent  cap,  and  that 
making  them  subject  to  the  cap  has  the 
potential  to  discourage  the  development 
of  creative  benefit  packages  for  children 
with  special  needs. 

Two  commenters  questioned  whether 
the  Department  intended  to  indicate 
that  such  initiatives  are  subject  to  the  10 
percent  administrative  cap  as  section 
2105(a)(2)  makes  no  mention  of  special 
needs.  The  commenters  recommended 
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that  the  preamble  be  modified  by 
dropping  the  reference  to  special  needs 
since  this  reference  may  be 
misconstrued  when  States  are  designing 
and  implementing  certain  benefit 
packages  for  special  needs  children.  The 
commenters  indicated  that  the  statute 
contemplates  that  there  are  permissible 
health  initiatives  which  would  be 
subject  to  the  10  percent  cap  and 
suggested  that  this  section  of  the 
preamble  be  written  to  identify  the 
types  of  initiatives  subject  to  the 
limitation  without  calling  into  question 
those  benefits  packages  for  children  not 
subject  to  the  10  percent  cap. 

One  commenter  cautioned  States 
about  the  maimer  in  which  they  define 
children  with  special  health  care  needs. 
The  commenter  provided  suggested 
language  that  States  should  be 
encouraged  to  use  to  define  children 
with  special  health  care  needs. 

One  commenter  believed  that  the 
explanation  of  required  coverage  in  the 
preamble  to  the  proposed  rule  forces 
States  either  to  provide  a 
comprehensive  benefit  package  that  is 
above  and  beyond  the  needs  of  the 
"average"  child  in  order  to  ensure  that 
the  needs  of  special  needs  children  are 
met,  or  to  put  administrative  dollars  at 
risk.  By  providing  such  a 
comprehensive  benefit  package,  the 
capitated  rate  paid  to  health  plans  to 
pay  for  such  services  will  significantly 
increase. 

One  commenter  also  noted  that  while 
the  rules  permit  separate  packages  of 
services  consistent  with  the  ADA,  the  10 
percent  cap  is  troubling  and  it  is  unclear 
what  the  potential  impact  will  be  or  if 
this  could  penalize  children  and  their 
families  in  unexpected  ways. 

Response:  Uniortimately,  the  language 
in  the  preamble  to  the  proposed  rule 
about  Uie  application  of  the  10  percent 
administrative  cap  in  connection  with 
supplemental  services  for  children  with 
special  needs  caused  much  confusion  to 
commenters.  We  will  attempt  to  clarify 
below. 

Under  section  2105(a)(1),  States  may 
receive  enhanced  FMAP  for 
expenditures  for  child  health  assistance 
for  targeted  low-income  children 
provided  in  the  form  of  health  benefits 
coverage  that  meets  the  requirements  of 
section  2103  of  the  Act.  Under  section 
210S(a)(2)  States  may  receive  payment 
of  a  federal  share  of  State  expenditiues 
for  other  items  but  expendittues  for 
these  other  items  are  subject  to  the  10 
percent  administrative  cap  under 
section  2105(c)(2).  A  State  has  two 
options  for  providing  more  health 
benefits  coverage  to  special  needs 
children  under  which  the  expenditures 
for  the  coverage  are  not  subject  to  the  10 


percent  cap  on  administrative 
expenditures.  The  first  option  would  be 
for  the  State  to  have  a  separate 
eligibility  group  for  the  identified 
special  needs  children  with  a  larger 
health  benefits  package  than  for  other 
eligibility  groups.  The  State  would  have 
to  design  the  eligibility  group  without 
violating  the  statutory  requirement 
under  section  2102(b)(1)(a)  of  the  Act 
that  the  eligibility  standards  "not 
discriminate  on  the  basis  of  diagnosis." 
The  second  option  would  be  for  the 
State  to  retain  the  general  eligibility 
group  that  includes  all  children  and 
include  in  the  health  benefits  coverage 
package  coverage  for  services  needed  by 
special  needs  children.  The  package 
could  include  limitations  for  coverage 
on  these  services  (consistent  with  other 
benefits  requirements)  to  ensure  that 
they  would  be  available  primarily  to 
special  needs  children.  Under  either 
option,  the  special  needs  coverage  is 
part  of  an  overall  health  benefits 
coverage  package  that  is  consistent  with 
section  2103  of  the  Act  and  §457.410  of 
the  final  regulation. 

One  key  aspect  of  section  2105(a)(2)  is 
that  SCHIP  funds  can  be  used  for  health 
services  initiatives  for  targeted  low- 
income  children  as  well  as  other  low- 
income  children.  With  respect  to  the 
suggestion  that  we  include  some 
examples  of  public  health  initiatives 
that  woidd  be  subject  to  the  10  percent 
cap,  we  are  including  the  following 
examples,  some  of  which  were  proposed 
by  one  State:  (1)  access  to  mental  health 
services  for  low-income  children  in  the 
Juvenile  Court  System;  (2)  health  care 
outreach  and  services  for  homeless 
children  and  adolescents;  (3)  mental 
health  services  for  low-income  children 
with  special  needs;  (4)  dental  care  for 
low-income  children  and  their  families; 
(5)  health  care  services  for  migrant 
children;  and  (6)  an  immunization 
project  for  low-income  children  who  are 
not  eiutslled  in  Medicaid  or  SCHIP.  As 
we  indicated,  these  are  just  a  few 
examples  for  use  of  title  XXI  funds  for 
public  health  initiatives  as  authorized 
by  section  2105(a)(2)  of  the  Act.  States 
are  firee  to  develop  and  propose 
initiatives  which  are  specific  to  the 
needs  of  their  population. 

Comment:  One  commenter  noted  that 
it  was  pleased  that  we  have  included  a 
reference  to  Bright  Futures  in  the 
proposed  rule  but  encouraged  that  we 
use  the  term  "well-adolescent" 
whenever  we  refier  to  "well-child"  and 
the  term  "age"  when  offering  examples 
of  diverse  populations. 

Response:  Under  the  definition  of 
"child"  set  forth  in  section  2110(c)(1)  of 
the  Act,  and  implemented  in  §  457.10  of 
this  final  regulation,  "child"  is  an 


"individual  under  the  age  of  19."  An 
adolescent  clearly  fits  within  this 
definition  of  child,  and  therefore  we 
have  not  accepted  the  conunenter's 
suggestion  to  use  the  term  "well- 
adolescent"  whenever  we  refer  to  well- 
child  care.  In  addition,  as  we  explained 
above,  we  did  not  intend  to  exclude  any 
particular  group  or  condition  in 
describing  a  special  population  that 
States  may  want  to  consider  offering 
additional  services  or  a  special  pacl^ge 
of  services.  Therefore,  we  have  not 
added  "age"  to  the  example  we  used  in 
the  preamble. 

Comment:  One  commenter  indicated 
that  there  are  various  ways  for  separate 
child  health  programs  to  make  health 
benefits  coverage  available  to  enrolled 
children.  States  may  use  direct,  fee-for- 
service  coverage  or  can  operate  as 
primary  care  case  managers.  Separate 
child  health  programs  can  also  buy 
benchmfirk  or  benchmark-equivalent 
coverage  provided  through  an  MCE.  The 
conunenter  went  on  to  say  that  what  is 
listed  as  a  class  of  covered  benefits  in 
the  State  plan  may  not  be  precisely  what 
is  covered  if  the  State  chooses  to  offer 
coverage  solely  through  a  benchmark  or 
benchmark-equivalent  package  that  is 
purchased  from  a  participating  insurer 
or  MCE.  Furthermore,  the  insiu^r  or 
MCE  may  apply  limits  to  coverage  that 
would  not  apply  if  the  coverage  were 
obtained  directly  through  the  State- 
based  plan.  Finally,  the  proposed  rules 
on  coverage  do  not  require  any 
particular  standard  for  the  measurement 
of  medical  necessity  for  children,  either 
by  the  State  or  by  benchmark  insurers. 

According  to  tne  commenter,  because 
the  benchmark  plans  may  differ  from 
the  State  comprehensive  package  and  no 
specific  medical  necessity  standard  is 
required  for  separate  child  health 
programs,  the  issue  of  disclosure  of 
coverage  and  coverage  limitations 
becomes  important.  Both  providers  and 
ftunilies  will  need  to  have  clear, 
understandable  materials  and 
inlormation  regarding  what  is  and  is  not 
covered,  as  well  as  the  limitations  that 
apply  to  covered  benefits.  The 
commenter  cautioned  that  benchmark 
plans  may  not  be  appropriately 
designed  for  children;  for  example,  the 
plan  may  provide  coverage  for  speech 
therapy  after  a  stroke  but  no  coverage 
for  speech  therapy  to  address 
developmental  delays.  There  is  nothing 
in  the  proposed  rule  that  requires 
benchmark  plans  to  be  designed  to  meet 
the  specific  health  needs  of  children. 

Response:  In  order  for  a  State  plan  to 
be  approved,  the  State  must  indicate 
what  type  of  health  benefits  coverage  it 
is  electing  to  provide.  The  State  must 
make  available  to  enrollees  the  full 
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coverage  package  defined  in  its  State 
plan,  and  may  not  permit  contractors  to 
restrict  that  coverage.  While  neither  the 
State  nor  a  contractor  is  required  to 
furnish  medically  unnecessary  services, 
they  cannot  alter  the  basic  coverage 
package  from  that  specified  in  the  State 
plan. 

Because  SCHIP  is  targeted  for 
children  under  the  age  of  19,  States 
must  ensiue  that  the  health  benefits 
coverage  it  elects  to  provide  is 
appropriate  for  the  population  being 
served.  The  statute  addresses  the  issue 
of  appropriateness  of  coverage  through 
the  coverage  requirements  at  section 
2103  of  the  Act,  which  sets  forth  the 
required  scope  of  health  insurance 
coverage  imder  a  separate  child  health 
program.  In  addition,  based  on  the 
authority  of  section  2102(a)(7)  of  the 
Act,  we  have  required  coverage  for  well- 
baby  and  well-child  care, 
immunizations  and  emergency  services. 
Finally,  if  a  State  elects  to  use 
benchmark-equivalent  coverage,  it  must 
cover  specific  services  listed  at  section 
2103(c)(1)  of  the  Act  and  be  actuarially 
equivalent  for  additional  services 
covered  under  one  of  the  benchmark 
benefit  packages.  While  we  have  not 
defined  medical  necessity  for  purposes 
of  separate  child  health  programs,  we 
believe  that  the  requirements  of  the 
statute  and  final  regulations  ensure  the 
appropriateness  of  coverage  for  children 
in  separate  child  health  programs. 

With  respect  to  the  commenter's 
concerns  regarding  the  availability  of 
understandable  materials,  we  refer  the 
commenter  to  the  requirements  at 
§457.110(b)  and  §457.525  which 
discuss  the  requirements  for  making 
certain  information  available  and  for 
information  on  the  public  schedule  for 
cost  sharing. 

Comment:  Several  commenters  agreed 
with  HCFA's  suggestion  in  the  preamble 
to  proposed  §  457.410  that  SCHIP 
programs  use  the  AAP  guidelines  and/ 
or  Bright  Futures  periodicity  schedules. 
However,  they  did  not  agree  with 
HCFA's  reasoning  for  not  requiring 
States  to  adopt  this  definition  of  well- 
baby  and  well-child  for  benefit 
coverage.  One  commenter  indicated  that 
Medicaid  guarantees  children  coverage 
of  medically  necessary  services  through 
EPSDT,  while  separate  child  health 
programs  do  not  provide  the  same 
guarantee.  It  is  therefore  more  critical 
and  appropriate  for  HCFA  to  place 
specific  requirements  on  the  provision 
of  services  because  there  is  no 
imderlying  entitlement,  and  HCFA 
should  establish  an  appropriate  floor. 
Another  commenter  indicated  that 
because  Medicaid  uses  the  EPSDT 
standard  for  its  schedule  of  periodicity, 


the  schedule  should  be  included  for 
SCHIP  coverage  to  be  consistent  and 
allow  psirity.  Rather  than  merely 
recommending  periodicity  schedules, 
HCFA  should  require  that  an  endorsed 
professional  standard  be  adopted  by 
SCHIP  programs.  Allowing  States  to 
devise  their  own  schedules  could  leave 
children  in  different  States  with  widely 
different  coverage  imder  SCHIP. 

Response:  For  a  number  of  reasons, 
we  are  not  requiring  States  to  use  for 
coverage  and  other  piuposes  the 
definition  of  well-baby  and  well-child 
care  that  is  required  for  purposes  of  cost 
sharing.  Specifically,  HCFA  wanted  to 
assure  States  the  flexibility  accorded 
them  under  the  statute  in  developing 
their  SCHIP  benefit  packages,  including 
their  well-baby  and  well-child  care 
packages.  In  addition,  there  are  several 
expert  groups  that  have  developed 
professional  standards  for  the  delivery 
of  well-baby  and  well-child  care.  These 
standards  include  those  developed  by 
the  AAP,  AAPD  and  the  Bright  Futiues 
standards.  HCFA  has  not  endorsed  any 
particular  professional  standard  for 
well-baby  and  well-child  care  for 
Medicaid  and  we  did  not  feel  we  should 
impose  a  more  stringent  standard  on 
SCHIP  plans.  We  have  included  a 
definition  of  well-baby  and  well-child 
care  for  purposes  of  cost  sharing 
because  Congress  established  basic  rules 
for  cost  sharing  that  must  be  applied  on 
a  consistent  basis  across  States. 

The  commenter  is  correct  that  under 
the  Medicaid  program,  EPSDT  services 
are  mandatory  for  most  Medicaid 
eligible  children  under  the  age  of  21. 
However,  the  SCHIP  statute  did  not 
require  this  comprehensive  service 
package  for  children  in  separate  child 
health  programs  but  rather  gave  States 
the  flexibility  to  design  their  own 
benefit  packages  within  certain 
parameters. 

With  respect  to  the  use  of  a  specific 
periodicity  schedule,  the  commenter  is 
incorrect  that  EPSDT  services  require 
any  specific  periodicity  schedule.  HCFA 
cannot,  by  law,  require  States  to  use  any 
particular  periodicity  schedule  for  the 
delivery  of  EPSDT  services  under 
Medicaid.  The  EPSDT  statute  at  section 
1905(r)  specifies  that  each  State  must 
develop  its  own  periodicity  schedule  for 
screening,  vision,  hearing  and  dental 
services  after  appropriate  consultations 
with  medical  and  dental  organizations 
involved  in  child  health  care.  In  the 
proposed  rule,  we  suggested  that  States 
use  one  of  the  professional  standards 
already  developed  in  determining  their 
well-baby  and  well-child  care  benefit 
packages;  however,  we  have  declined  to 
require  the  use  of  a  specific  schedule. 
There  are  several  professional  standards 


that  are  acceptable  for  States  to  adopt. 
In  fact,  many  States  have  adopted  one 
of  those  standards  for  use  in  their 
EPSDT  programs  also.  This  policy  does 
present  the  possibility,  as  the 
conunenter  suggests,  that  children  may 
be  treated  differently  in  different  States. 
However,  this  is  allowable  under  tide 
XXI. 

Comment:  One  commenter  believed 
that  States  should  be  able  to  retain 
discretion  to  define  well-baby  and  well- 
child  care  more  broadly  than  §  457.520 
and  that  HCFA  should  require  States  to 
follow  the  AAP  and  Bright  Futures 
periodicity  schedules  in  both  Medicaid 
and  SCHIP  programs.  In  particular, 
many  States  have  not  yet  adopted  a 
periodicity  schedule  providing  for 
aimual  health  assessments  for 
adolescents,  even  though  there  is 
consensus  among  the  professional 
community  that  adolescents  should 
receive  annual  assessments. 

Response:  If  a  State  chooses  to  define 
well-baby  and  well-child  care  more 
broadly  tiian  defined  in  §457.520  for 
cost  sharing  purposes  in  order  to  limit 
cost  sharing  for  a  broader  range  of 
services,  the  State  is  free  to  do  so.  It  is 
true  that  some  States  have  not  adopted 
periodicity  schedules  to  allow  for 
annucd  assessment  of  adolescents  imder 
their  Medicaid  program.  While  both 
programs  allow  for  that  flexibility  in 
adopting  periodicity  schedules,  HCFA 
encourages  States  to  ensure  that  their 
periodicity  schedules  reflect  current 
professional  standards. 

Comment:  One  commenter 
recommended  that  the  AMA's 
Guidelines  for  Adolescent  Preventive 
Services  (GAPS)  be  added  to  the  lisrof 
appropriate  standards  for  States  to 
consider. 

Response:  We  agree  that  GAPS  is  an 
appropriate  standard  for  States  to  use  in 
defining  well-child  care  periodicity 
schediiles  for  adolescents  and 
recommend  that  States  consider  this 
standard  as  well. 

Comment:  One  commenter  reiterated 
that  the  preamble  language  indicates 
that  well-baby  and  well-child  care 
includes  health  care  for  adolescents  and 
is  subject  to  the  cost-sharing 
prohibitions,  but  is  ambiguous  as  to 
whether  a  State  has  to  provide  coverage 
for  these  services  or  merely  apply  the 
cost-sharing  prohibitions  to  those 
services  that  they  cover.  The  commenter 
believed  that  States  should  be  required 
to  provide  such  coverage.  The 
commenter  also  urged  HCFA  to  add 
language  to  the  preamble  encouraging 
States  to  consider  the  special  problems 
that  affect  adolescents  (for  example, 
eating  disorders)  when  defining  special 
needs. 
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Response:  We  appreciate  the 
commenter's  concern  about  adolescents. 
States  are  required  to  provide  coverage 
for  well-baby  and  well-child  care 
services  under  any  separate  child  health 
plan  but  may  specifically  define  those 
services  as  they  choose.  We  note  that  we 
have  revised  §  457.410(b)(1)  to  provide 
that  the  State  must  obtain  well-baby  and 
well-child  care  services  as  defined  by 
the  coverage  for  the  State.  Cost  sharing 
is  not  allowed  for  any  services  covered 
under  a  separate  child  health  program 
that  are  included  in  the  definition  of 
well-baby  and  well-child  care  at 
§457.520.  We  have  not  included 
language  encoiu-aging  States  to  consider 
special  problems  that  affect  adolescents 
when  defining  special  needs.  However, 
we  urge  States  to  consider  the  special 
needs  of  the  population  being  served  by 
the  separate  child  health  plan. 

Comment:  One  commenter 
recommended  §  475.410(b)  be  deleted 
because  the  statute  provides  States  with 
the  flexibility  to  adopt  a  benchmark 
plan  or  to  develop  an  actuarially 
equivalent  benefit  package. 

Response:  We  have  not  adopted  this 
suggestion.  The  commenter  correctly 
notes  that  the  SCHIP  statute  provides 
States  with  flexibility  to  adopt 
benchmark  health  benefits  coverage  or 
actuarially  equivalent  benefit-equivalent 
health  benefits  coverage  when  designing 
their  programs.  However,  in  accordance 
with  section  2102(a)(7).  §  457.410(b) 
ens\ires  that  enrollees  in  separate  child 
health  programs  receive  coverage  for 
certain  basic  services. 

4.  Benchmark  Health  Benefits  Coverage 
(§457.420) 

Section  2103(b)  of  the  Act  sets  forth 
the  benchmark  health  benefits  coverage 
from  which  a  State  may  choose  in 
accordance  with  section  2103(a)(1)  of 
the  Act.  We  proposed  to  implement 
these  statutory  provisions  at  §  457.420. 
We  proposed  to  define  benchmark 
health  benefits  coverage  as  health 
benefits  coverage  that  is  substantially 
equal  to  the  health  benefits  coverage  in 
one  of  the  following  benefit  packages: 

•  The  Federal  Employee  Health 
Benefits  Program  (FEHBP)  Blue  Cross/ 
Blue  Shield  Standard  Option  Service 
Benefit  Plan  with  Preferred  Provider 
arrangements; 

•  A  health  benefits  plan  that  the  State 
offers  and  makes  generally  available  to 
its  own  employees;  or 

•  A  plan  offered  by  a  Health 
Maintenance  Organization  (HMO)  that 
has  the  largest  insiued  commercial,  non- 
Medicaid  enrollment  of  any  such  plan 
in  the  State. 

We  discussed  each  option  fw 
benchmark  health  benefits  coverage  in 


detail  in  the  preamble  of  the  proposed 
rule.  We  noted  that  when  a  State 
chooses  to  increase,  decrease,  or 
substitute  coverage  available  imder  its 
approved  State  plan,  a  State  must 
submit  a  State  plan  amendment  for 
approval  if  the  change  in  benefits  is 
intended  to  conform  the  separate  State 
benefit  package  to  the  benchmark 
coverage.  But  if  the  change  in  benefits 
causes  the  State  offered  benefits  to  differ 
from  the  benchmark  coverage,  then  the 
benefits  must  be  reclassified  as 
benchmark  equivalent  or  one  of  the 
other  benefit  package  options. 

We  also  noted  that  section  2103(a)(1) 
of  the  Act  provides  that  benchmark 
coverage  must  be  "equivalent"  to  the 
benefits  coverage  in  a  reference 
benchmark  benefit  package.  We  stated 
that  we  would  interpret  this  language  to 
mean  that  coverage  must  be 
"substantially  equal"  to  benchmark 
coverage.  That  is,  benchmark  coverage 
offered  under  a  separate  child  health 
plan  should  differ  from  benchmark 
coverage  available  in  the  State  only  to 
the  extent  that  the  State  must  add 
coverage  to  the  benchmark  coverage, 
such  as  coverage  for  inununizations,  to 
meet  the  requirements  of  title  XXI. 

Comment:  Niunerous  commenters  had 
requested  clarification  of  when  a  State 
plan  amendment  is  required  if  a 
benchmark  plan  changes.  These 
commenters  interpreted  the  language  at 
§  457.20  of  the  proposed  rule  to  mean 
that  if  the  benchmark  plan  the  State  is 
using  changes,  we  would  not  require  a 
State  plan  amendment;  whereas  if  the 
State  chooses  to  change  the  coverage 
under  its  State  plan  to  conform  to  the 
benchmark  plan's  changes,  a  plan 
amendment  would  be  required.  The 
conunenters  asked  why  changes  to  a 
State  plan  that  simply  parallel  changes 
in  a  benchmark  plan  require  an 
amendment  given  that  benchmark  plans 
are  supposed  to  be  the  standard  of 
adequacy  in  terms  of  SCHIP  benefits. 

Several  commenters  believed  the 
preamble  should  be  clarified  to  indicate 
that  an  amendment  is  only  required 
when  the  SCHIP  benefits  package  is 
altered. 

Response:  The  approved  State  plan 
must  acciu^tely  reflect  the  health 
benefits  package  being  offered.  A  State 
must  submit  a  State  plan  amendment  to 
reflect  any  change  in  the  health  benefits 
coverage  regardless  of  whether  the 
change  is  made  to  conform  to  changes 
made  in  the  benchmark  plan  to  which 
the  State's  health  benefits  coverage  is 
supposed  to  be  equivalent,  or  whether 
the  change  is  made  to  select  a  different 
health  braiefits  coverage  option.  See 
subpart  A  for  further  discussion  of  when 


a  State  must  submit  a  State  plan 
amendment. 

Comment:  One  commenter  felt  that 
States  should  not  be  allowed  to  amend 
their  State  plans  to  make  them  less 
comprehensive  in  terms  of  coverage  or 
the  benefits  they  provide.  According  to 
this  commenter.  State  plans  should  only 
be  amended  to  improve  coverage,  not  to 
diminish  it.  A  basic  package  of  benefits 
shoidd  be  required.  In  other  words, 
certain  benefits  should  be  Federal 
entitlements.  States  then  have  the 
flexibility  to  improve  that  benefit 
package  or  to  offer  only  what  is 
Federally  required. 

Response:  States  are  responsible  for 
determining  the  health  benefits  coverage 
under  a  separate  child  health  program 
subject  to  the  standards  set  by  title  XXI 
and  implemented  in  this  final 
regulation.  States  have  the  option  of 
choosing  from  the  types  of  coverage 
specified  in  §457.410  of  the  proposed 
rule  and  in  accordance  with  section 
2103  of  the  Act.  States  may  amend  their 
State  plans  to  decrease  the  coverage 
provided  as  long  as  all  of  the 
reqiurements  of  §§457.410-457.490  are 
met,  depending  on  the  type  of  coverage 
approved  in  the  State  plan.  The  only 
services  required  to  be  covered  under 
every  separate  child  health  program  are 
well-baby  and  well-child  care, 
immunizations  according  the  ACIP 
schedule,  and  emergency  services  as 
defined  in  §457.10. 

Comment:  One  commenter  was 
concerned  that  a  State  that  is  using  the 
benchmark  benefit  package  need  not 
submit  an  amendment  when  the 
benchmark  changes  and  believed  this 
means  that  if  the  plan  includes  mental 
health  services  that  are  subsequently 
dropped,  the  State  need  not  file  a  State 
plan  amendment. 

Response:  If  a  State  has  elected  to 
provide  benchmark  health  benefits 
coverage  that  is  substantially  equal  to 
coverage  under  a  certain  benefit  plan, 
and  that  plan  drops  coverage  for  mental 
health  services,  the  State  has  two 
options.  First,  the  State  may  continue  to 
provide  coverage  for  mental  health 
services  as  described  in  its  approved 
State  plan,  even  though  the  benchmark 
plan  has  discontinued  this  coverage.  No 
amendment  is  necessary  in  this  case. 
Alternatively,  if  the  State  wants  to 
discontinue  providing  mental  health 
services  under  its  State  plan,  it  must 
submit  a  State  plan  amendment  to 
reflect  the  dropped  coverage. 

Comment:  One  commenter  supported 
the  preamble  language  on  benchmark 
coverage  being  able  to  differ  from 
coverage  under  a  benchmark  plan  only 
as  necessary  to  meet  other  requirements 
of  tide  XXI. 
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Response:  We  appreciate  the  support. 
The  commenter  is  correct  that 
benchmark  health  benefits  coverage 
imder  §  457.420  may  only  differ  from 
coverage  under  the  benchmark  plan  as 
necessary  to  meet  title  XXI 
requirements.  For  example,  as  noted 
earlier,  a  State  may  need  to  add 
coverage  for  immunizations  in  order  to 
comply  with  the  requirement  that  they 
be  covered  luider  every  separate  child 
health  plan. 

Comment:  One  commenter  stated  that 
the  preamble  indicates  in  discussing 
§  457.420(c)  that  "in  calculating 
commercial  enrollment,  neither 
Medicaid  nor  public  agency  enrollees 
will  be  coimted."  The  commenter 
suggested  that  all  public  agency 
enrollees  be  counted  as  commercial 
eiuoUees  when  they  are  enrolled  in  a 
plan  offered  by  a  private  sector  HMO.  If 
it  is  appropriate  to  count  Federal 
employees  as  commercial  enrollees,  it 
should  be  just  as  appropriate  to  count 
any  other  public  employees  who  are 
enrolled  in  the  plan.  Another 
conunenter  recommended  that 
§  457.420(c)  be  modified  to  be 
consistent  with  the  preamble  to  exclude 
public  agency  enrollees.  The  proposed 
regulation  only  excludes  Medicaid 
eiu-oUees. 

Response:  We  agree  with  the 
comments  noting  that  the  preamble  and 
regulation  text  were  not  consistent  with 
respect  to  the  calculation  of  commercial 
eiuollment.  We  also  recognize,  as  noted 
by  one  of  the  commenters,  that  the 
preamble  statement  that  Federal 
employees  are  considered  commercial 
enrollees,  but  public  agency  enrollees 
are  not,  merits  further  consideration. 

After  further  consideration,  we  have 
decided  to  retain  the  regulatory 
language  as  proposed,  that  is,  die  health 
insurance  coverage  plan  that  is  offered 
through  an  HMO  and  has  the  largest 
insvired  commercial,  non-Medicaid 
enrollment  in  the  State.  Public  agency 
employees,  as  well  as  Federal 
employees,  may  be  considered  enrollees 
for  piuposes  of  calculating  commercial 
enrollment. 

5.  Benchmark-Equivalent  Health 
Benefits  Coverage  (§457.430) 

Section  2103(a)(2)  of  the  Act  provides 
that  a  State  may  opt  to  provide  a 
benefits  package  with  an  aggregate 
actuarial  value  that  is  at  least  equal  to 
the  value  of  one  of  the  benchmark 
benefit  packages.  In  accordance  with  the 
statute,  we  proposed  at  §  457.430  that 
the  benchmark-equivalent  coverage 
must  have  an  aggregate  actuarial  value, 
determined  in  accordance  with 
proposed  §  457.431,  that  is  at  least 
actuarially  equivalent  to  coverage  under 


one  of  the  benchmark  packages  ouUined 
in  §457.420. 

In  §  457.430  we  set  forth  the  proposed 
coverage  requirements  for  States 
selecting  the  benchmark-equivalent 
coverage  option.  Under  the  authority  of 
section  2103(c)(1),  we  proposed  that  a 
benchmark  equivalent  plan  must 
include  coverage  for  inpatient  and 
outpatient  hospital  services,  physicians' 
sxirgical  and  medical  services, 
laboratory  and  x-ray  services,  well-baby 
and  well-child  care,  including  age- 
appropriate  immimizations  provided  in 
accordance  with  the  recommendations 
of  ACIP. 

Under  the  authority  of  section  2110(a) 
of  the  Act  as  implemented  at  proposed 
§457.402,  a  State  may  provide  coverage 
for  a  wide  range  of  services.  Under  the 
authority  of  section  2103(a)(2)(C),  we 
proposed  that  if  the  State  provides 
coverage  for  prescription  drugs,  mental 
health  services,  vision  services,  or 
hearing  services,  the  coverage  for  these 
services  must  have  an  actuarial  value 
that  is  equal  to  at  least  75  percent  of  the 
actuarial  value  of  the  coverage  of  that 
category  of  service  in  the  benchmark 
benefit  package.  In  addition,  we 
proposed  that  if  the  benchmark  plan 
does  not  cover  one  of  the  above 
additional  categories  of  services,  then 
the  benchmark-equivalent  coverage 
package  may,  but  is  not  required  to, 
include  coverage  for  that  category  of 
service.  A  State  may  provide  services 
listed  in  §  457.402  other  than  the 
services  listed  in  §  457.430(b)  without 
meeting  the  75  percent  actuarial  value 
test. 

Comment:  Two  commenters  believed 
§457.430  is  ambiguous,  confusing  and 
potentially  troublesome  and  allows  for  a 
court  to  read  some  distinction  into  the 
redimdant  provisions  at  457.410(b)(1) 
and  (2)  and  457.430(b)(4)  about  well- 
baby  and  well-child  care  and 
inununizations  applying  only  to 
benchmark-equivalent  coverage.  To 
avoid  such  a  result,  the  commenter 
suggested  that  HCFA  strike 
§  457.430(b)(4)  and  revise  subsection  (b) 
to  read  as  follows:  "(b)  Required 
services.  Benchmark  equivalent  health 
benefits  coverage  must  include,  in 
addition  to  the  services  described  in 
§  457.410(b),  coverage  for  the  following 
categories  of  service." 

Response:  We  have  accepted  the 
commenter's  suggestion  to  revise 
proposed  §457.430.  We  have  also 
revised  §457.410((b)(2)  of  the  regulation 
text  to  add  the  phrase  "age  appropriate" 
to  immunizations  in  order  to  make  it 
consistent  with  proposed 
§  457.430(b)(4). 

Comment:  One  commenter  is 
concerned  because  mental  health 


services  do  not  hU  vrithin  the  scope  of 
requfred  services  imder  SCHIP.  The 
commenter  is  particularly  concerned 
that  children  in  a  State  that  initially  use 
a  Medicaid-expansion  program  and  then 
move  to  a  separate  child  health  program 
will  lose  the  EPSDT  safety  net  for 
mental  health  services. 

Response:  While  children  receiving 
SCHIP  services  imder  a  Medicaid- 
expansion  program  are  required  to  be 
provided  the  full  complement  of  EPSDT 
services,  there  is  no  such  requirement 
under  a  separate  child  health  program. 
It  is  true  that  some  children  with 
coverage  for  mental  health  services 
under  a  Medicaid  expansion  could  lose 
that  coverage  if  the  State  decided  to 
switch  to  a  separate  child  health 
program.  Those  children,  however, 
would  be  in  no  worse  position  than  if 
the  State  had  originally  elected  a 
separate  child  health  program.  We  have 
no  basis  to  Limit  State  flexibility  by 
mandating  benefits  beyond  those 
specifically  required  by  the  statute, 
however,  we  encourage  States  electing 
to  shift  from  a  Medicaid  expansion 
program  to  a  separate  child  health 
program  or  combination  program  to 
retain  a  comprehensive  benefits  package 
that  is  similar  to  the  Medicaid 
expansion  benefit  package  to  help 
ensure  that  children  do  not  experience 
a  significant  disruption  in  care. 

Comment:  One  commenter  believed 
HCFA  should  promulgate  minimum 
benefits  standards  for  benchmark- 
equivalent  coverage.  They  noted  that 
HCFA  indicated  that  it  has  chosen  not 
to  propose  minimum  standards  for  basic 
sets  of  services  because  a  gready 
reduced  benefits  schedule  would  be 
unlikely  to  meet  actuarial  value 
requirements.  However,  the  commenter 
argues  that  because  SCHIP  plans  may 
involve  much  lower  cost-sharing 
requirements  than  commercial  plans,  a 
SCHIP  benefits  package  can  offer  far 
fewer  services  than  a  benchmark 
commercial  plan  and  still  pass  actuarial 
muster.  Accordingly,  the  commenter 
respectfully  urged  the  Secretary  to 
revisit  this  decision  and  promulgate 
minimum  benefits  standards  for 
benchmark-equivalent  coverage. 

Response:  We  have  considered  the 
issue  raised  by  the  commenter  but  have 
declined  to  revise  the  regulation  to  set 
minimum  standards  at  this  time.  The 
actuarial  value  requirements  should 
ensure  that  the  benefits  in  an  actuarial- 
equivalent  benefit  package  that  will  not 
fall  below  levels  intended  by  tide  XXI. 
In  fact,  experience  has  shown  that  States 
that  have  chosen  to  provide  benchmark- 
equivalent  health  benefits  coverage 
provide  coverage  that  looks  very  similar 
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to  coverage  under  other  health  benefits 
coverage  options. 

Comment:  One  commenter 
recommended  deleting  §45  7.430(c)(2) 
because  benchmark-equivalent  coverage 
should  not  be  required  to  include 
coverage  for  specific  services  just 
because  they  are  covered  in  the 
benchmark  package.  According  to  this 
commenter,  the  intent  of  equivalent 
packages  is  to  allow  a  State  the 
flexibility  to  design  coverage  that  meets 
the  needs  of  child^n  in  the  state. 

Response:  The  language  in 
§  457.430(c)(2)  mirrors  section 
2103(a)(2)(C)  of  the  Act.  Therefore,  we 
have  not  adopted  the  commenter's 
suggestion  to  delete  this  material. 

6.  Actuarial  Report  for  Benchmark- 
Equivalent  Coverage  (§457.431) 

In  accordance  with  section  2103(c)(4) 
of  the  Act,  at  §457.431  we  proposed  to 
require  a  State,  as  a  condition  of 
approval  of  benchmark-eqiuvalent 
coverage,  to  provide  an  actuarial  report, 
with  an  actuarial  opinion  that  the 
benchmark-equivalent  coverage  meets 
the  actuarial  requirements  of  §  457.430. 
We  also  proposed  that  the  actuarial 
report  must  specify  the  benchmark 
coverage  used  for  comparison. 

The  actuarial  opinion  must  meet  aU 
the  provisions  of  the  statute.  We 
proposed  that  the  report  must  explicitly 
state  the  following  information: 

•  The  actuary  issuing  the  opinion  is 
a  member  of  the  American  Academy  of 
Actuaries  (and  meets  Academy 
standards  for  issuing  such  an  opinion). 

•  The  actuary  used  generally 
accepted  actuarial  principles  and 
methodologies  of  the  American 
Academy  of  Actuaries,  standard 
utilization  and  price  factors,  and  a 
standardized  population  representative 
of  privately  insured  children  of  the  age 
of  those  expected  to  be  covered  under 
the  State  plan. 

•  The  same  principles  and  factors 
were  used  in  analyzing  both  the 
proposed  benchmark-equivalent 
coverage  and  the  benchmark  coverage, 
without  taking  into  account  differences 
in  coverage  based  on  the  method  of 
delivery  or  means  of  cost  control  or 
utilization  used. 

•  The  report  should  also  state  if  the 
analysis  took  into  account  the  State's 
ability  to  reduce  benefits  because  of  the 
increase  in  actuarial  value  due  to 
limitations  on  cost  sharing  in  SCHIP. 

Finally,  we  proposed  that  the  State 
must  provide  sufficient  detail  to  explain 
the  basis  of  the  methodologies  used  to 
estimate  the  actuarial  value  or,  if 
requested  by  HCFA,  to  replicate  the 
State's  result. 


Comment:  We  received  two  comments 
on  this  section.  One  commenter 
supported  the  requirement  for  a  set  of 
comprehensive  actuarial  reports.  The 
second  commenter  suggested  that  the 
requirement  for  proof  of  actuarial 
equivalence  of  the  benefits  will  be  too 
costly.  The  conunenter  noted  that 
insurance  industry  and  State  regulatory 
departments  have  developed  methods  of 
comparing  coverage  that  would  be 
significantly  more  cost  efi^ective  and 
equally  as  useful  for  the  program  as  an 
actuarial  study. 

Response:  We  appreciate  the  support 
of  the  first  commenter.  In  response  to 
the  suggestion  of  the  second  commenter, 
the  actuarial  report  requirements 
contained  in  this  section  of  the 
regulation  text  are  basically  drawn  from 
the  section  2103(c)(4)  of  the  Act. 
Therefore,  we  have  chosen  not  to  alter 
the  requirements  in  the  regulation  to 
allow  an  alternative  approach  to 
benchmark  equivalent  coverage. 
However,  as  discussed  under  §  457.450, 
we  are  willing  to  entertain  other 
suggestions  for  Secretary-approved 
coverage.  We  will  consider  States' 
specific  proposals  for  alternatives  to 
actuarial  analysis  under  the  provisions 
of  §457.450. 

7.  Existing  Comprehensive  State-Based 
Coverage  (§457.440) 

In  accordance  with  section  2103(d)  of 
the  Act,  at  §  457.440  we  proposed  that 
existing  comprehensive  State-based 
health  benefits  coverage  must  include 
coverage  of  a  range  of  benefits,  be 
administered  or  overseen  by  the  State 
and  receive  funds  from  the  State,  be 
offered  in  the  State  of  New  York, 
Florida,  or  Peimsylvania,  and  have  been 
offered  as  of  August  5, 1997.  In  essence. 
Congress  deemed  the  existing  State- 
based  health  benefit  packages  of  three 
States  as  meeting  the  requirements  of 
section  2103  of  die  Act.  We  noted  that 
these  States  still  need  to  meet  other 
requirements  of  title  XXI,  including 
requirements  relating  to  cost  sharing, 
such  as  copayments,  deductibles  and 
premiums,  as  specified  in  subpart  E  of 
this  final  rule. 

We  also  proposed  that  the  States 
(Florida,  New  York,  and  Pennsylvania) 
may  modify  their  existing, 
comprehensive.  State-based  program 
imder  certain  conditions.  First,  the 
program  must  continue  to  offer  a  range 
of  benefits.  Second,  the  modification 
must  not  reduce  the  actuarial  value  of 
the  coverage  available  under  the 
program  below  either  the  actuarial  value 
of  the  coverage  as  of  August  5,  1997  or 
the  actuarial  value  of  a  benchmark 
benefit  package.  A  State  must  submit  an 


actuarial  report  when  it  amends  its 
existing  State-based  coverage. 

We  did  not  receive  any  comments  on 
this  section.  Therefore,  we  are 
implementing  these  provisions  as  set 
forth  in  the  proposed  rule  except  that 
we  have  added  language  to  the 
regulation  to  clarify  that  a  State  must 
submit  an  actuarial  report  when  it 
amends  its  existing  State-based 
coverage. 

8.  Secretary-Approved  Coverage 
(§457.450) 

Section  2103(a)(4)  of  the  Act  defines 
Secretary-approved  coverage  as  any 
other  health  benefits  coverage  that 
provides  appropriate  coverage  for  the 
population  of  targeted  low-income 
children  to  be  covered  by  the  program. 
In  proposed  §457.450  we  set  forth  the 
option  of  providing  health  benefits 
coverage  under  the  Secretary-approved 
healih  benefits  coverage  option. 

We  proposed  that  the  following 
coverage  be  recognized  as  Secretary- 
approved  coverage  under  a  separate 
child  health  program: 

•  Coverage  that  is  the  same  as  the 
coverage  provided  imder  a  State's 
Medicaid  benefit  package  as  described 
in  the  existing  Medicaid  State  plan. 

•  Comprehensive  coverage  offered 
under  a  §  1115  waiver  that  either 
includes  coverage  for  the  full  EPSDT 
benefit  or  that  the  State  has  extended  to 
the  entire  Medicaid  population  in  the 
State. 

•  Coverage  that  includes  benchmark 
coverage,  as  specified  in  §457.420,  plus 
additional  coverage.  Under  this  option, 
the  State  must  clearly  demonstrate  that 
it  provides  all  the  benchmark  coverage, 
including  all  coverage  required  imder 
title  XXI,  but  may  also  provide 
additional  services. 

•  Coverage,  including  coverage  under 
a  group  health  plan,  purchased  by  the 
State  that  the  State  demonstrates  to  be 
substantially  equal  to  coverage  under 
one  of  the  benchmark  plans  specified  in 
§457.420,  through  yse  of  a  benefit-by- 
benefit  comparison  of  the  coverage. 
Under  this  option,  if  coverage  for  just 
one  benefit  does  not  meet  or  exceed  the 
coverage  for  that  benefit  imder  the 
benchmark,  the  State  must  provide  an 
actuarial  analysis  as  described  in 
§457.431  to  determine  actuarial 
equivalency. 

While  we  listed  these  four  options  as 
permissible  types  of  Secretarial- 
approved  coverage,  we  solicited 
comments  on  other  specific  examples  of 
coverage  packages  that  States  have 
developed,  or  might  wish  to  develop,  to 
meet  the  Title  XXI  requirements.  We 
also  proposed  that  no  actuarial  analysis 
is  required  for  Secretary-approved 
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coverage  if  the  State  can  show  that  the 
proposed  benefit  package  meets  or 
exceeds  the  benchmark  coverage.  While 
the  foiu  options  we  listed  meet  or 
exceed  the  benchmark  package,  it  is 
possible  that  a  State  may  develop  a 
Secretary-approved  coverage  proposal 
that  may  require  an  actuarial  analysis. 

Comment:  One  commenter  argued 
that  "Secretary-approved  coverage" 
should  provide  HCFA  with  greater 
flexibility  to  approve  SCHIP  State  plans. 
The  commenter  points  out  that 
Secretary-approved  coverage  is  not 
simply  another  name  for  benchmark 
coverage;  tide  XXI  provides  for 
Secretary-approved  coverage  as  a 
flexible  way  for  HCFA  to  approve  a 
State  plan.  The  statute  requires  no 
actuarial  analysis  for  this  option  but 
rather  requires  only  that  the  coverage  be 
deemed  "appropriate"  for  the  target 
population. 

'The  commenter  recommended  that 
the  regulations  should  simply  indicate 
that  States  must  demonstrate,  to  the 
Secretary's  satisfaction,  that  their 
coverage  meets  the  needs  of  their  SCHIP 
populations.  The  manner  in  which 
States  make  this  demonstration  should 
be  left  flexible  in  accordance  with  the 
discretion  accorded  to  States  by  title 
XXI. 

Response:  The  list  of  four  examples 
included  in  the  regulation  text  at 
§457.450  was  not  meemt  to  be  an 
exhaustive  list  of  examples  of  Secretary- 
approved  coverage.  The  regiUations  text 
states  that  Secretary-approved  coverage 
"may  include"  one  of  these  options.  We 
solicited  additional  examples  of  types  of 
coverage  that  might  qualify  under  diis 
option  but  we  did  not  receive  any 
specific  examples.  We  remain  open  to 
reviewing  other  proposals  for  Secretary- 
approved  coverage. 

Comment:  One  commenter  noted  that 
a  number  of  States  are  exploring  buy-in 
programs  where  SCHIP  funds  will  be 
used  to  subsidize  coverage  for  the 
iminsured  under  group  health  plans.  A 
significant  issue  for  States  is  how  to 
design  programs  that  can  meet  HCFA's 
SCHIP  benefit  requirements.  The 
preamble  to  the  proposed  rule  states 
that  if  any  benefit  under  an  employer 
plan  does  not  meet  or  exceed  that  of  a 
benchmark  plan  provided  under  title 
XXI,  based  on  a  benefit-to-benefit 
comparison,  the  State  must  document 
that  the  two  benefit  packages  are 
actuarially  equivalent.  However, 
providing  such  comparisons  would 
likely  be  cosUy  and  burdensome  to 
implement  on  an  employer-by-employer 
basis.  The  conunenter  strongly 
encouraged  HCFA  to  modify  the 
preamble  to  provide  for  maximum  State 
flexibility  in  the  area  of  benefit 


certification  under  buy-in  programs. 
HCFA  could  provide  such  flexibility  by 
allowing  States  more  flexibility  to 
designate  benefit  packages  that  meet  the 
benchmark  standard  or  to  use  simple 
benefit  checklists. 

Response:  We  recognize  the 
administrative  burden  involved  in 
determining  whether  employer  plans 
meet  benefit  requirements  for  separate 
child  health  programs,  and  we  agree 
that  documenting  the  actuarial 
equivalence  of  a  plan  or  using  benefit 
side-by-side  comparisons  may  be  cosUy 
and  burdensome.  Nonetheless, 
employer  plans  through  which  States 
wish  to  offer  coverage  under  a  separate 
child  health  program  must  meet 
requirements  for  either  benchmark 
coverage,  benchmark-equivalent 
coverage,  or  Secretary-approved 
coverage  in  order  to  comply  with 
section  2103  of  the  Act.  However,  we 
are  open  to,  and  encourage  States  to 
propose  other  options  under  the 
"Secretary-approved"  category. 

Comment:  Two  commenters 
recommended  that  proposed  §  457.450 
should  expliciUy  reference  Medicaid 
benefits  for  children  rather  than  permit 
States  to  furnish  SCHIP  children  with 
Medicaid  benefits  for  adults  without 
any  actuarial  analysis  showing 
comparability  to  standard  commercial 
benefits.  Specifically,  paragraphs  (a)  and 
(b)  should  be  consolidated  and  revised 
to  read:  "(a)  Coverage  that  is  the  same 
as  the  coverage  for  children  provided 
under  the  Medicaid  State  plan." 

Response:  While  we  have  not  adopted 
the  exact  language  and  consolidation 
reconunended  by  the  commenter,  we 
have  revised  §  457.450(a)  to  specify  that 
coverage  should  be  the  same  as  that 
offered  to  children  under  the  Medicaid 
State  plan. 

Comment:  One  commenter  believed 
the  proposed  rule  should  be  amended  to 
eliminate  the  use  of  a  benefit-by-benefit 
comparison  for  determimng  whether 
coverage  provided  through  premium 
assistance  under  a  group  health  plan  is 
approvable.  This  provision  appears  to 
require  benefit-by-benefit  comparison 
for  demonstrating  that  group  health 
plans  meet  or  exceed  coverage 
requirements.  This  is  a  more  rigorous 
test  than  that  required  for  benchmark 
equivalent  coverage  purchased  directiy 
by  States.  Premium  assisted  group 
health  plem  coverage  should  be  held  to 
no  more  than  the  requirements  for 
benchmark  equivalent  coverage. 

The  commenter  noted  that  tneir  State 
experience  has  shown  that  children  are 
more  likely  to  be  insured  if  their  parents 
are  insured  and  that  parents  prefer  to 
cover  their  entire  family  imder  the  same 
plan.  HCFA's  imposition  of  barriers  to 


the  use  of  SCHIP  programs  to  support 
group  health  coverage  is  a  misguided 
attempt  to  address  substitution  of 
coverage.  States  should  be  given  as 
much  flexibilify  as  possible  to  test 
different  approaches,  including  buy-in 
to  employer  sponsored  plans,  for 
increasing  creditable  coverage  for 
uninsured  children.  HCFA  should  not 
add  any  restrictions  to  those  already 
established  by  law  in  title  XXI. 

Response:  We  did  not  intend  to 
impose  additional  restrictions  on  States 
wishing  to  utilize  premium  assistance 
programs  in  SCHIP.  The  benefit-by- 
benefit  comparison  was  developed  in 
response  to  States  who  wanted  to 
provide  premium  assistance  through 
employer  sponsored  insurance  but  were 
concerned  about  the  cost  of  performing 
the  actuarieJ  analysis  required  by  the 
statute  for  each  participating  employer 
plan.  Therefore,  we  proposed  that  States 
may  compare  each  benefit  to  the 
benefits  in  the  benchmark  plan  as  a  way 
of  providing  States  with  a  simplified 
and  lower  cost  option  to  the  actuarial 
analysis.  However,  given  the  statutory 
requirement  for  actuarial  equivalence 
we  still  require  that  States  perform  an 
actuarial  analysis  if  one  benefit  is  lower 
than  the  level  specified  in  the 
benchmark  plan. 

9.  Prohibited  Coverage  (§457.470) 

In  accordance  with  section  2103(c)(5) 
of  the  Act,  we  proposed  at  §457.470 
that  a  State  is  not  required  to  provide 
health  benefits  coverage  under  the  plan 
for  an  item  or  service  for  which 
payment  is  prohibited  under  title  XXI 
even  if  any  benchmark  package  includes 
coverage  for  that  item  or  service.  We  did 
not  receive  any  comments  on  this 
section.  Therefore,  we  are  implementing 
these  provisions  as  set  forth  in  the 
proposed  rule. 

10.  Limitations  on  Coverage:  Abortions 
(§457.475) 

This  section  implements  sections 
2105(c)(1)  and  (c)(7)  of  the  Act,  which 
set  limitations  on  payment  for  abortion 
services  under  SCHIP.  At  §457.475,  we 
proposed  that  FFP  is  not  available  in 
expenditures  for  an  abortion,  or  in 
expenditures  for  the  purchase  of  health 
benefits  coverage  that  includes  coverage 
of  abortion  services,  unless  the  abortion 
is  necessary  to  save  the  life  of  the 
mother  or  die  abortion  is  performed  to 
terminate  a  pregnancy  resulting  from  an 
act  of  rape  or  incest.  ^^ 

Additionally,  we  proposed  that  FFP  is 
not  available  to  a  State  in  expenditures 
of  any  amount  under  its  title  XXI  plan 
to  assist  in  the  purchase,  in  whole  or  in 
part,  of  health  benefits  coverage  that 
includes  coverage  of  abortions  other 
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than  to  save  the  life  of  the  mother  or 
resulting  from  an  act  of  rape  or  incest. 

We  also  proposed  that,  if  a  State 
wishes  to  have  managed  care  entities 
provide  abortions  in  addition  to  those 
specified  above,  those  abortions  must  be 
provided  pursuant  to  a  separate  contract 
using  non-Federal  funds.  A  State  may 
not  set  aside  a  portion  of  the  capitated 
rate  to  be  paid  with  State-only  funds,  or 
append  riders,  attachments,  or  addenda 
to  existing  contracts  to  separate  the 
additional  abortion  services  from  the 
other  services  covered  by  the  contract. 
The  proposed  regulation  also  specified 
that  this  requirement  should  not  be 
construed  as  restricting  the  ability  of 
any  managed  care  provider  to  offer 
abortion  coverage  or  the  ability  of  a 
State  or  locahty  to  contract  separately 
with  a  managed  care  provider  for 
additional  abortion  coverage  using  State 
or  local  funds. 

Comment:  One  commenter 
recoounended  that  abortions  be  covered 
under  any  circiunstances. 

Response:  Federcil  financial 
participation  is  available  in 
expenditures  for  abortions  in  an  SCHIP 
program  only  as  specifically  authorized 
by  Congress  in  the  statute.  Section 
2105(c)(1)  of  the  Act  limits  funding  of 
abortions  to  funding  for  those  abortions 
necessary  to  save  the  life  of  the  mother 
or  to  terminate  pregnancies  resulting 
from  rape  or  incest. 

Comment:  We  received  many 
comments  on  the  requirement  that 
States  that  wish  to  cover  abortions  other 
than  those  allowed  under  the  statute  use 
separate  contracts  with  managed  care 
organizations  to  ensure  that  no  Federal 
SCHIP  funds  are  used  to  pay  for  those 
additional  abortions.  The  commenters 
believed  that  this  requirement  exceeds 
the  statutory  authority,  will  be 
burdensome  for  States  and  managed 
care  entities,  and  may  ultimately  serve 
to  dissuade  States  and  managed  care 
entities  from  offering  abortion  services. 
Several  commenters  also  indicated  that 
enforcement  of  the  requirement  is  not 
feasible  in  an  employer-sponsored 
insurance  environment  where  the 
benefits  package  is  predetermined  by  an 
employer  and  a  commercial  insurer, 
rather  than  by  the  State.  They 
recommended  that  employer-sponsored 
programs  be  exempt  from  the  separate 
contract  requirement. 

Response:  Section  2105(c)(7)  of  the 
Act  specifies  that  "payment  shall  not  be 
made  to  a  State  under  this  section  for 
any  amount  expended  under  the  State 
plan  to  pay  for  any  abortion  or  to  assist 
in  the  purchase,  in  whole  or  in  part,  of 
health  benefit  coverage  that  included 
coverage  of  abortion."  Congressional 
authorities  have  made  clear  that  this 


section  of  the  statute  requires  separate 
contracts  where  managed  care 
organizations  will  be  providing 
abortions  in  addition  to  those  specified 
in  the  law.  Thus,  contrary  to  the  opinion 
of  the  conunenters,  this  prohibition  can 
not  be  satisfied  by  carving  out  or 
allocating  a  portion  of  the  capitated  rate 
to  be  paid  for  with  State-only  funds. 

1 1 .  Preexisting  Condition  Exclusions 
and  Relation  to  Other  Laws  (§  457.480) 

In  proposed  §  457.480  we 
implemented  the  provisions  of  sections 
2103(f).  and  2109  of  the  Act  under  the 
authority  of  section  2110(c)(6)  we 
implemented  the  provisions  of  sections 
2103(f),  2109  and  2110(c)(6).  At 
§  457.480(a),  we  proposed  to  implement 
section  2103(f)  of  the  Act  and  provide 
that,  subject  to  the  exceptions  in 
paragraph  §  457.480(a)(2),  a  State  child 
health  plan  may  not  permit  the 
imposition  of  any  preexisting  condition 
exclusion  for  covered  benefits  under  the 
plan.  In  §  457.480(a)(2),  we  proposed 
that  if  the  State  child  health  plan 
provides  for  benefits  through  payment 
for,  or  a  contract  with,  a  group  health 
plan  or  group  health  insurance 
coverage,  the  plan  may  permit  the 
imposition  of  a  preexisting  condition 
exclusion  but  only  insofar  as  permitted 
under  ERISA  and  HIPAA. 

In  proposed  §  457.480(b).  we 
implemented  sections  2109  and 
2103(f)(2)  of  the  Act,  which  describe  the 
relationship  between  title  XXI  and 
certain  other  provisions  of  law. 
Specifically,  as  set  forth  in  proposed 
§  457.480(b),  these  provisions  include 
section  514  of  ERISA,  HIPAA,  the 
Mental  Health  Parity  Act  of  1996 
(MHPA)  (regarding  parity  in  the 
application  of  annual  and  lifetime  dollar 
limits  to  mental  health  benefits)  and  the 
Newborns  and  Mothers  Health 
Protection  Act  of  1996  (NMHPA) 
(regarding  requirements  for  minimum 
hospital  stays  for  mothers  and 
newborns).  See  regulations  at  45  CFR 
146.136  for  a  discussion  of  the  MHPA 
and  45  CFR  146.130  and  148.170  for  a 
discussion  of  the  NMHPA. 

Comment:  One  commenter  agreed 
with  the  inclusion  of  language  in 
§  457.480  requiring  compliance  with  the 
Mental  Health  Parity  Act.  However, 
severjd  commenters  raised  concerns 
because  they  interpreted  the  language  at 
§  457.480(b)(3)  and  (4)  to  mean  that 
States  must  comply  with  the  MHPA  and 
the  NMHPA,  regardless  of  whether  or 
not  the  State's  benchmark  plan  includes 
these  components.  The  commenters 
believed  this  requirement  negates  the 
flexibility  otherwise  provided  the  State 
in  choosing  the  option  of  using  a 
separate  child  health  plan.  The 


commenters  believed  that  this  language 
should  be  removed  from  the  final 
regulation  and  that  States  shoiUd  decide 
if  inclusion  of  these  components  in  their 
separate  child  health  programs  is 
appropriate. 

One  commenter  indicated  that  this 
requirement  would  require  the  offeror  of 
the  benchmark  plan  either  to  price  a 
SCHIP  product  separately  to  the  State, 
to  incorporate  the  mental  health  parity 
costs  and  benefits,  or  to  include  these 
benefits  at  the  same  cost  (an  unlikely 
scenario).  Either  way,  the  commenter 
argued  that  the  provision  reduces  the 
flexibility  of  using  a  benchmark  plan 
and  thus  the  proposed  linkage  of  SCHIP 
to  these  laws  is  not  appropriate  and 
should  be  removed. 

Response:  We  agree  that  the  proposed 
regulation  language  was  imclear  and 
have  revised  the  language  to  clarify  this 
issue.  The  commenters  appear  to  have 
interpreted  the  proposed  rule  to  mean 
that  States  must  provide  coverage  for 
mental  health  services  and  services  for 
newborns  and  mothers  regardless  of 
whether  a  State's  benchmark  plan 
includes  coverage  for  those  services.  We 
did  not  intend  to  impose  such  coverage 
requirements. 

"The  requirements  of  the  MHPA  apply 
only  to  group  health  plans  (or  health 
insurance  coverage  offered  by  issuers  in 
connection  with  a  group  health  plan) 
that  provide  such  medical/surgical 
benefits  for  newborns  and  moUiers  and 
mental  health  benefits.  Thus,  the 
provisions  of  MHPA  apply  only  to  title 
XXI  coverage  provided  through  a  group 
health  plan  and  only  if  that  plan  offers 
mental  health  benefits.  However,  if  a 
State  uses  a  group  health  plan  as  a 
benchmark,  then  the  State  may  be 
implicitly  required  to  comply  with  the 
MHPA  even  if  that  law  is  not  directly 
applicable.  Similarly,  the  NMHPA 
applies  directly  only  to  group  health 
plans  and  health  insurance  issuers  (in 
the  group  and  individual  markets) 
providing  benefits  for  hospital  lengths 
of  stay  in  connection  with  child  birth. 
We  did  not  intend  to  impose  additional 
coverage  requirements  on  States  or  to 
reduce  the  State's  flexibility  in  defining 
its  service  packages.  We  have  thus 
revised  the  regulations  to  clarify  that 
only  group  health  plans  through  which 
States  provide  coverage  under  a  State 
plan  are  sub)ect  to  the  requirements  of 
the  provisions  described  in 
§§457.480(b)(3)and(4). 

Comment:  One  commenter  raised  the 
issue  of  HIPAA  requirements  and  the 
pre-existing  condition  exclusions.  The 
commenter  noted  that  because  SCHIP 
enrollees  generally  will  not  meet  the 
requirements  of  "eligible  individuals" 
underHIPAA,  the  level  of  protection 
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afforded  by  this  proposed  rule  against 
pre-existing  condition  exclusion  clauses 
in  a  SCmP  benchmark  package  offered 
by  a  private  insurer  is  imclear.  The 
proposed  rule  does  state  that  SCHIP 
benefits  are  creditable  coverage; 
however,  the  conunenter  stated  that  the 
prohibition  against  pre-existing 
condition  exclusions  is  triggered  only  if 
creditable  coverage  was  followed  by 
COBRA  coverage.  The  commenter  noted 
that  clarification  of  the  pre-existing 
condition  exclusion  provisions  will  be 
important  for  health  providers  caring  for 
children  with  disabilities. 

One  commenter  also  indicated  that 
the  regulations  do  not  permit  any 
"preexisting  conditions  exclusions"  for 
a  State  plan  in  general.  However,  if  a 
SCHIP  plan  provides  coverage  through  a 
group  health  plan,  the  plan  could 
impose  preexisting  conditions 
exclusions  in  accordance  with  what  is 
allowable  under  HIPAA.  While  HIPAA 
does  limit  the  extent  of  preexisting 
condition  exclusions.  States  should  be 
allowed  to  negotiate  with  health  plans 
the  elimination  of  all  preexisting 
condition  exclusions. 

Another  commenter  encoiuaged  the 
inclusion  of  a  statement  at 
§  457.480(a)(2)  that  while  States  may,  in 
very  limited  circumstances,  permit  the 
imposition  of  a  pre-existing  condition 
exclusion  consistent  with  applicable 
Federal  law.  States  have  the  discretion 
to,  and  are  encouj^ed  to,  negotiate 
group  health  plan  coverage  free  of  such 
exclusions. 

Response:  Section  457.480(a)  of  the 
regiilation  implements  section  2103(f)(1) 
of  the  Act  and  provides  that  a  State  may 
not  permit  the  imposition  of  a  pre- 
existing condition  exclusion,  except  in 
the  case  of  a  State  that  obtains  health 
benefits  coverage  through  payment  for, 
or  a  contract  with,  a  group  health  plan 
or  group  health  insurance  coverage,  in 
which  case  the  State  may  permit  the 
imposition  of  such  an  exclusion  to  the 
extent  permitted  under  HIPAA.  The 
protection  afforded  to  enrollees  is  clear; 
they  either  face  no  pre-existing 
condition  exclusion  or,  if  enrolled  in  a 
group  health  plan,  they  potentially  face 
an  exclusion  that  in  no  case  can  be 
longer  than  the  12  months  permitted 
imder  HIPAA.  The  commenter  correctly 
notes  that  enrollees  in  a  separate  child 
health  program  may  not  meet  the 
definition  of  "Federally  eligible 
individual"  under  HIPAA's  individual 
market  protections  (although  they  may 
if  their  most  recent  coverage  was  SClflP 
coverage  through  a  group  health  plan 
and  they  then  exhausted  any  COBRA  or 
State  continuation  coverage  offered  to 
them).  Presumably,  the  commenter  was 
concerned  about  former  enrollees 


wishing  to  purchase  private,  individual 
market  coverage.  Title  XXI  does  not 
provide  enrollees  with  an  assiuance  of 
meeting  the  definition  of  Federally- 
eligible  individuals  imder  HIPAA. 
However,  section  2110(c)(2)  of  the  Act 
as  implemented  at  §  457.410  provides 
that  coverage  meeting  the  requirements 
of  §457.10  provided  to  a  targeted  low- 
income  child  constitutes  creditable 
health  coverage.  Therefore,  coverage 
under  a  separate  child  health  program 
will  count  towards  the  minimum  18 
months  of  coverage  required  for 
someone  to  qualify  as  a  Federally- 
eligible  individual. 

Comment:  One  commenter  also  urged 
States  that  do  and  do  not  have  mental 
health  parity  statutes  to  include 
coverage  for  a  full  range  of  mental 
illness  services  in  their  State  plans 
when  they  opt  to  develop  separate  child 
health  programs. 

Response:  States  are  given  flexibility 
in  designing  their  benefit  packages. 
While  we  encourage  States  to  provide 
services  for  mental  illness,  there  is  no 
Federal  requirement  for  a  State  to 
include  this  coverage  under  its  separate 
child  health  program  if  it  does  not  elect 
to  do  so. 

Comment:  One  commenter  believed 
the  regulation  should  include  a 
statement  that  pre-existing  condition 
exclusions  are  contrary  to  the  intent  of 
SCHIP  and  unfair.  Therefore,  even 
under  the  limited  circumstances  where 
such  exclusions  are  allowed.  States 
must  be  required  to  demonstrate 
attempts  to  negotiate  group  health  plan 
coverage  free  of  such  exclusions. 
According  to  this  commenter,  only  after 
demonstrating  that  those  efforts  have 
been  exhausted,  should  a  State  plan 
with  these  very  limited  exclusions  be 
approved. 

One  commenter  asserted  that  the 
HIPAA-allowable  conditions  for 
permitting  a  waiting  period  for  services 
for  a  preexisting  condition  are  adverse 
to  the  piuposes  of  initiating  coverage  for 
children  cut  off  from  access  to  services 
precisely  because  they  lack  coverage. 
The  commenter  believed  most,  if  not  all, 
children  should  be  assessed,  diagnosed, 
and  treated  quickly  in  response  to  their 
health  deficiencies.  The  commenter 
believed  this  is  a  matter  for  Congress  to 
reconsider. 

Response:  The  language  in  the 
proposed  rule  at  §  457.480(a)(1)  and  (2) 
was  included  based  on  section 
2103(f)(1)  of  the  Act.  Section 
2103(f)(1)(B)  clearly  provides  for  the 
possibility  that  States  providing  benefits 
through  group  health  plans  may  allow 
those  plans  to  impose  pre-existing 
condition  exclusions  to  the  extent 
permitted  by  HIPAA.  One  limited 


exception  to  this  rule  is  jrarmitted. 
Under  §  2103(f)(1)(B)  of  Tide  XXI,  if  a 
State  child  health  plan  provides  for 
benefits  through  payment  for,  or  a 
contract  with,  A  group  health  plan  or 
group  health  insurance,  the  plan  may 
permit  the  imposition  of  those 
preexisting  conditions  which  are 
permitted  imder  HIPAA.  This  permits 
the  imposition  of  preexisting  conditions 
consistent  with  the  requirements  of 
such  plans  when  the  State  is  providing 
premium  assistance  through  SCHIP  to 
subsidize  child  or  family  coverage 
under  a  group  health  plan  or  group 
health  insurance  pursuant  to 
§  2105(c)(3)  of  the  statute.  Therefore,  we 
are  unable  to  revise  this  section  as 
suggested  by  the  commenter. 

12.  Delivery  and  Utilization  Control 
Systems  (§457.490) 

In  accordance  with  section  2102(a)(4) 
of  the  Act,  at  §  457.490  we  proposed  to 
require  that  State  plans  include  a 
description  of  the  type  of  child  health 
assistance  to  be  provided  including  the 
proposed  methods  of  delivery  and 
proposed  utilization  control  systems.  In 
describing  the  methods  of  delivery  of 
the  child  health  assistance  using  title 
XXI  funds,  the  proposed  regulation 
requires  a  State  to  address  its  choice  of 
financing  and  the  methods  for  assuring 
delivery  of  the  insurance  product  to 
children  including  any  variations.  We 
also  proposed  that  the  State  describe 
utilization  control  systems  designed  to 
ensiue  that  children  use  only 
appropriate  and  medically  necessary 
health  care  approved  by  the  State  or  its 
subcontractor.  We  set  forth  examples  of 
utilization  control  systems  in  the 
preamble  to  the  proposed  rule. 

Comment:  One  commenter  noted  that 
in  this  section  of  the  proposed  rule, 
HCFA  requests  a  description  of 
utilization  controls  designed  to  ensure 
that  children  use  only  appropriate  and 
medically  necessary  health  care,  but 
does  not  define  "medically  necessary" 
in  any  specific  manner.  The  commenter 
suggested  that  this  term  be  defined  in 
the  regulation  and  suggested  language  to 
be  used  in  the  regtilation  as  a  definition 
of  medically  necessary. 

Response:  As  we  have  indicated  in 
response  to  comments  on  §  457.420. 
HQ<'A  will  not  define  medical  necessity 
for  SCHIP.  The  determination  of 
medical  necessity  criteria  for  separate 
child  health  programs  is  left  up  to  each 
State  to  define. 

Comment:  One  commenter  noted  that 
utilization  controls  that  might  be 
appropriate  for  the  adult  population 
may  not  be  appropriate  for  the  pediatric 
population.  As  States  implement  these 
controls,  it  is  important  that  they  are 
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appropriate  for  children.  These  controls 
should  take  into  consideration  children 
with  special  health  care  needs  as  well 
as  the  unique  needs  of  children  in 
general. 

Response:  The  language  in 
§  457.490(a)  of  the  proposed  rule  very 
specifically  says  "methods  for  assuring 
delivery  of  insurance  products  to  the 
children."  Section  457.490(b)  provides 
for  "systems  designed  to  ensure  that 
children  use  only  appropriate  *  *  *" 
(emphasis  added).  We  believe  this 
language,  along  with  the  language  at 
proposed  §457.735  (now  §457.495) 
requiring  States  to  assure 
appropriateness  of  care,  very  clearly 
requires  that  the  utilization  controls  be 
appropriate  for  the  pediatric  population. 
If  a  State  provides  coverage  for  services 
for  children  with  special  health  care 
needs,  States  woiUd  be  expected  to 
ensure  appropriate  utilization  controls 
on  these  services  also.  We  believe  the 
language  in  paragraph  §  457.490(a) 
requiring  States  to  describe  methods  to 
assure  delivery  of  services  "including 
any  variations,"  is  sufficient  to  address 
this  commenter's  concerns.  "Variations" 
would  include  additional  services 
delivered  to  special  needs  children. 

Comment:  We  received  two  comments 
suggesting  the  addition  of  default 
enrollment  language  in  the  regulation. 
One  commenter  recommended  that 
HCFA  adopt  language  similar  to  the 
language  in  the  Medicaid  managed  care 
proposed  rule  to  address  default 
enrollment  under  SCHIP  for  States  that 
offer  eligible  children  a  choice  of  plans. 
The  commenter  suggested  that  HCFA 
require  that  States  describe  in  their 
plans  the  policies  and  procedures  that 
they  will  use  to  minimize  rates  of 
de&ult  enrollment  and  what  efforts  the 
State  and  its  contractors  will  make  to 
preserve  traditional  provider-patient 
relationships.  The  commenter  also 
recommended  that  this  section  include 
an  additional  paragraph: 

Describe  policies  and  procedures  that 
minimize  rates  of  defoult  emoliment  where 
beneficiaries  have  a  choice  of  plans,  and 
what  efforts  have  been  made  by  the  State  and 
its  contractors  to  preserve  existing  provider/ 
patient  relationships.  States  must  also 
describe  opportunities  for  beneficiaries  to 
disenroll  both  for  cause  or  on  a  periodic  basis 
without  cause. 

Response:  Default  enrollment,  also 
referred  to  as  auto  assignment,  is  a 
practice  utilized  by  several  States  in 
their  enrollment  processes.  However, 
we  believe  that  any  information  or 
requirements  regarding  managed  care 
enrollment  procedures,  including 
default  enrollment,  should  be  addressed 
as  part  of  the  requirements  of 
§457.110(a),  rather  than  in  this  section. 


Comment:  One  commenter  supported 
the  language  in  this  section  and 
indicated  that  this  sets  out  a  helpful 
framework  that  encourages  States  to 
ensure  that  utilization  controls  limit 
costs  without  denying  essential  health 
care  to  children. 

Response:  We  appreciate  the 
commenter's  support. 

Comment:  One  commenter 
recommended  that  §  457.490(a)  be 
modified  to  be  applicable  not  only  to 
the  delivery  of  the  insurance  products 
but  also  to  delivery  of  services  covered 
by  the  product. 

Response:  We  have  adopted  this 
suggestion  and  revised  the  regulation 
text  accordingly. 

Comment:  Two  commenters 
recommended  that  this  section  be 
modified  to  require  State  plans  to 
identify  methods  the  States  will  use  to 
monitor  and  evaluate  delivery  and 
utilization  control  systems  to  ensure 
that  children  receive  appropriate  and 
medically  necessary  care. 

Response;  Proposed  §457.735  (now 
§457.495)  addresses  State  plan 
requirements  for  assiuing  quality  and 
appropriateness  of  care  provided  under 
the  plan.  Please  see  our  responses  to 
comments  in  that  section. 

13.  Grievances  and  Appeals  (Proposed 
§457.495) 

At  §457.495,  we  proposed  to  require 
States  to  provide  enrollees  in  a  separate 
child  health  program  with  the  right  to 
file  grievances  or  appeals  for  reduction 
or  denial  of  services  in  accordance  with 
proposed  §457.985.  In  an  effort  to 
consolidate  all  provisions  related  to 
review  processes,  we  have  removed 
proposed  §457.495  and  incorporated 
those  provisions  into  new  subpart  K, 
which  contains  provisions  regarding 
grievances  and  appeals.  We  address 
comments  on  proposed  §  457.495  in 
new  subpart  K. 

14.  State  Plan  Requirement:  State 
Assurance  of  the  Quality  and 
Appropriateness  of  Care  (§  457.495) 

Sections  2102(a)(7)(A)  and  (B)  of  the 
Act  require  the  State  plan  to  describe 
the  strategy  the  State  has  adopted  for 
assuring  the  quality  and  appropriateness 
of  care,  particularly  with  respect  to 
providing  well-baby  care,  well-child 
care  and  immunizations,  and  for 
ensuring  access  to  covered  services, 
including  emergency  services.  We 
proposed  to  implement  this  provision  at 
§  457.735(a),  and  provided  further 
specifications  therein  consistent  with 
this  statutory  requirement. 

We  also  proposed  to  include 
additional,  more  specific  assurances 
designed  to  ensure  the  quality  and 


appropriateness  of  care  for  particularly 
vulnerable  enrollees.  In  §  457.735(b),  we 
proposed  that  States  must  provide 
assurances  of  appropriate  and  timely 
procediires  to  monitor  and  treat 
enrollees  with  complex  and  serious 
medical  conditions,  including  access  to 
specialists. 

In  this  final  rule,  we  are  redesignating 
the  provisions  of  proposed  §457.735 
(which  were  previously  located  in 
subpart  G,  Strategic  planning)  as 
§  457.495.  We  beheved  that  these 
provisions  are  more  appropriately 
presented  in  the  context  of  this  subpart. 
We  respond  to  all  public  comments  on 
proposed  §457.735  below. 

Comment:  We  received  several 
comments  indicating  that  this  section  of 
the  proposed  rule  was  unclear  as  to 
whether  the  requirement  for  State 
assurance  of  quality  and 
appropriateness  of  care  applies  to 
SCHIP  coverage  provided  through 
employer  plans.  Commenters  indicated 
that  the  requirements  of  the  proposed 
regulation  seem  tacitly  to  assume  that 
the  State  will  have  a  direct,  contractual 
relationship  with  all  SCHIP 
participating  health  plans,  including 
employer-sponsored  plans.  A 
commenter  further  stated  that  any 
attempt  to  apply  such  requirements 
directly  to  employer-sponsored  plans 
would  mean  that  no  employer  plans 
will  ever  qualify  for  the  State's  premiiun 
assistance  imder  SCHIP,  as  there  is  no 
incentive  for  an  employer  or  plan  to 
invest  resources  to  comply  with  these 
requirements.  Commenters  indicated 
that  employer-sponsored  health 
coverage  systems  do  not  identify 
individuals  who  can  be  classified  into 
such  categories  as  "enrollees  with 
special  or  complex  medical  conditions." 
making  it  difficult  to  report  on  these 
subgroups. 

Response:  We  imderstand  the 
commenters'  concerns  and  desire  that 
data  reporting  requirements  imder 
SCHIP  are  able  to  work  within  the 
systems  and  regulatory  structure  for 
premium  assistance  programs.  The 
provisions  of  this  regulation  section  do 
apply  to  such  coverage  because  the 
statute  contains  no  exemptions  from  its 
reporting  requirements  for  SCHIP 
coverage  offered  through  premiiun 
assistance  programs.  However,  the  _ 
regiilation  does  not  require  States  to 
report  encounter  data  in  measuring  their 
progress  toward  meeting  performance 
goaLs.  We  encourage  States  to  use  a 
variety  of  methods  to  collect  appropriate 
data.  While  requiring  plans  to  report 
encounter  data  to  the  State  is  one  means 
of  gathering  these  data,  it  is  by  no  means 
the  only  method.  For  example.  States 
can  rely  on  mail  or  telephone  surveys  of 
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participating  families  and  siuveys  of 
participating  providers,  or  can  design  a 
data  collection  methodology  that  works 
with  the  structvue  and  offerings  of  their 
SCHIP  programs,  including  those 
operating  premium  assistance  programs. 

Comment:  We  received  comments 
recommending  that  we  require  specific 
reporting  requirements  for  States 
offering  premiiun  assistance  programs 
through  group  health  plans. 

Response:  States  that  implement  or 
design  premium  assistance  programs  for 
SCHIP  have  flexibility  to  explore 
different  methods  of  working  with 
employers,  health  plans  and 
beneficiaries  to  obtain  information  on 
SCHIP  coverage  provided  through  group 
health  plans.  Because  of  the  difficulty  of 
obtaining  data  from  employer  plans 
with  which  the  State  may  not  have 
direct  contractual  relationships,  we 
intend  to  continue  to  work  with  States 
exploring  the  implementation  of 
premium  assistance  programs  and  will 
continue  to  consider  a  variety  of  State 
proposals  regarding  appropriate 
methods  of  obtaining  information  about 
the  quality  of  care  obtained  through 
premium  assistance  programs. 

Comment:  We  received  comments 
that  the  regulation  should  allow  States 
the  flexibility  to  use  strategies  that 
employers  already  have  in  place,  or  to 
use  alternative  strategies,  to  ensure 
quality  and  appropriateness  of  care. 

Response:  First,  it  should  be  noted 
that,  upon  further  reflection,  we  have 
determined  that  the  provisions  and 
intent  of  proposed  §457.735  would  fit 
more  appropriately  within  Subpart  D, 
Benefits.  The  focus  of  this  provision  is 
to  ensure  that  SCHIP  enrollees  have 
adequate  access  to  health  care  services 
as  needed.  Therefore,  we  have  moved 
the  comments  and  responses  on  this 
provision  to  Subpart  D,  §  457.495.   , 

We  agree  that,  pursuant  to  the 
provisions  of  title  XXI,  States  should 
have  the  flexibility  to  use  innovative 
strategies  to  ensure  quality  and 
appropriateness  of  care.  Siection 
457.495(a)  provides  that  States  must 
provide  HCFA  with  a  description  of  the 
methods  that  a  State  uses  for  assuring 
the  quality  and  appropriateness  of  care 
provided  under  the  plan.  We  did  not 
specify  a  particular  method  States  must 
use  to  monitor  appropriateness  and 
quality  of  care.  We  anticipate  that  States 
will  use  a  variety  of  methods,  including 
those  most  suitable  for  the  type  of 
program  or  programs  a  particular  State 
is  implementing. 

Conunent:  Several  commenters 
recommended  that  we  establish  specific, 
unified,  quality  and  access  standards 
with  respect  to  those  areas  set  forth  in 
§457.495  and  identify  the 


methodologies  for  monitoring  those 
standards  in  the  regulations.  Several 
commenters  recommended  that  we 
require  States  to  describe  methods  they 
will  use  to  ensure  that  children  have 
access  to  pediatricians  and  other  health 
care  providers  with  expertise  in  meeting 
the  health  care  needs  of  children.  The 
commenters  felt  that  physicians  who  are 
appropriately  educated  in  the  unique 
physical  and  developmental  issues 
surrounding  the  care  of  infants, 
children,  young  adults  and  adolescents 
should  provide  children's  care.  As  the 
SCHIP  program  is  specifically  designed 
to  serve  children,  commenters  noted 
that  it  is  critical  that  access  to 
appropriate  providers  of  care  be 
required.  One  commenter  recommended 
the  annual  application  of  a  standardized 
survey  of  children's  mental,  physical, 
and  social  health. 

Response:  Section  457.495  requires 
that  a  State  describe  the  specific 
elements  of  its  quality  assurance 
strategies.  These  may  include  the  use  of 
any  of  the  following  methods:  quality  of 
care  standards;  performance 
measurement,  information  and  reporting 
strategies,  licensing  standards, 
credentialing/recredentialing  processes, 
periodic  reviews  and  external  reviews. 
We  are  not  requiring  that  States  meet 
specific,  unified  standards  regarding 
access  to  and  quality  of  care.  However, 
the  regulation  at  §  457.495  does  requires 
States  to  assure  the  quality  and 
appropriateness  of  care  provided  under 
the  State  plan.  As  part  of  the  State's 
assurances,  each  State  agency  would  be 
expected  to  assure  that  all  covered 
services  are  available  and  accessible  to 
program  enrollees.  This  means  that  all 
covered  services  would  be  available 
within  reasonable  time  frames  and  in  a 
manner  that  ensures  continuity  of  care, 
adequate  primary  and  specialized 
services,  and  access  to  providers 
appropriate  to  the  population  being 
served  under  the  SCHIP  plan.  We 
believe  this  assurance  is  sufficient  to 
address  the  concerns  of  the  commenters. 

Comment:  One  commenter 
recommended  that  quality  of  care 
standards  reflect  professional  judgment 
and  local  standards  of  care  as 
distinguished  from  standards  of  care 
developed  by  third-party  payers  or  fiscal 
intermediaries. 

Response:  We  encourage  States,  as 
they  create  methods  of  assuring  and 
evaluating  quality  of  care  provided  to 
SCHIP  participants,  to  take  into 
consideration  sources  of  quality  of  care 
standards  and  to  make  a  determination 
about  whether  to  incorporate  standards 
endorsed  or  used  by  local  providers, 
national  provider  associations,  national 
health  research  institutes,  or  health 


insurance  or  managed  care 
organizations  into  their  State  plan. 

Comment:  Several  commenters 
supported  the  requirement  in 
§457. 735 (a)  that  States  describe 
methods  of  assuring  the  quality  and 
appropriateness  of  care  under  SCHIP, 
particularly  with  regard  to  well-baby 
and  well-child  care,  immunizations,  and 
access  to  specialty  care.  One  commenter 
suggested  that  HCFA  use  the  phrase 
"access  to  specialty  services"  rather 
than  the  phrase  "access  to  speciahsts" 
in  §  457.735(b). 

Response:  We  considered  the 
commenters'  suggestion  and  concluded 
that  modifying  the  term  "access  to 
specialists"  with  the  clarification  of 
"access  to  specialists  experienced  in 
treating  the  enroUed's  medical 
condition"  would  provide  broader 
assurances  that  the  children  identified 
in  §  457.495(c)  would  have  access  to  the 
appropriate  specialty  services, 
liierefore,  we  have  revised  §  457.495(c) 
accordingly. 

Comment:  We  received  several 
comments  applauding  the  inclusion  of 
well-adolescent  care  with  well-child 
care  in  the  quality  assurance 
requirements  at  §  457.495.  Commenters 
suggested  including  the  word 
"adolescent"  in  the  definition  of  well- 
baby  and  well-child  services  and  using 
the  term  in  connection  with  well-child 
care  throughout  the  regulation.  The 
commenters  indicated  that  they  believe 
we  should  focus  on  the  unique  health 
needs  of  adolescents,  which  make  up 
approximately  39  percent  of  SCHIP 
eligible  youth,  because  their  health 
needs  differ  frt)m  those  of  younger 
children.  The  commenters  also  urged 
HCFA  to  list  specifically  in  the 
regulation  medical  sources  that  have 
guidelines  for  infants,  children  and 
adolescents.  In  these  commenters'  view, 
these  sources  should  include  the 
American  Academy  of  Pediatrics' 
"Guidelines  for  Health  Supervision  of 
Infants,  Children  and  Adolescents,"  the 
American  Medical  Association's 
"Guidelines  for  Adolescent  Preventive 
Services,"  and  the  American  College  of 
Obstetricians  and  Gynecologists' 
"Primary  and  Preventive  Health  Care  for 
Female  Adolescents." 

Response:  We  appreciate  the 
commenters'  support  of  our  emphasis 
on  assuring  the  quality  and 
appropriateness  of  care  for  children  and 
our  specific  reference  to  certain  types  of 
adolescent  care.  While  understand  the 
view  that  this  emphasis  is  important  at 
§  457.495,  because  of  our  concern  for 
assuring  quality  and  appropriateness  of 
care,  we  have  not  adopted  the 
commenters  suggestion  with  respect  to 
using  this  terminology  throughout  the 
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rest  of  the  final  rule.  The  definition  of 
child  for  purposes  of  SCHIP  at  §457.10 
and  section  2110(c)(1)  of  the  Act 
indicates  that  a  "child"  is  an 
"individual  under  the  age  of  19." 
Adolescents  within  this  age  range  are 
clearly  included  in  this  definition  and 
therefore  we  have  not  included  the  term 
in  other  references  to  well-baby  and 
well-child  care.  Because  we  are  not 
requiring  that  States  adopt  specific 
standards  of  care,  we  are  not  including 
the  commenters'  list  of  soiuces  in  the 
regulation  text.  We  are  including  the 
commenters"  listing  here  in  the 
preamble  so  that  States  may  consider 
these  sources  as  recommendations  in 
developing  their  own  standards. 

Comment:  One  commenter  noted  that 
accreditation  is  a  method  widely  used 
by  commercial  piutJiasers  to  assure  the 
quality  of  care  provided  by  health  plans. 
The  commenter  noted  that 
accreditation,  a  comprehensive 
assessment  of  the  quality  of  a  health 
plan,  is  particularly  useful  in  assessing 
the  effectiveness  and  timeliness  of 
procedures  used  to  monitor  and  treat 
enrollees  with  serious  medical 
conditions.  The  commenter  urged  HCFA 
to  acknowledge  that  a  State  using  HEDIS 
(Health  Plan  Employer  Data  and 
Information  Set)  measures  would  meet 
the  State  plan  requirements  set  forth  in 
this  section.  The  commenter  noted  that 
HEDIS  includes  measures  that 
specifically  address  the  elements  of  care 
within  SCHIP  including: 
— Childhood  and  adolescent 

immunizations; 
— Use  of  appropriate  medications  for 

people  with  asthma; 
— Children's  access  to  primary  case 

managers  (PCPs); 
— Annual  dental  visits; 
—Well  child  visits  in  the  first  15 

months,  third,  fourth,  fifth,  and  sixth 

years  of  life; 
— Adolescent  well  visits; 
— ^Ambulatory  care; 
— Inpatient  utilization; 
— Ratings  of  personal  doctor,  nurse, 

specialist; 
— Rating  of  health  care; 
— Rating  of  health  plan; 
— Getting  needed  care  and  getting  care 

quickly; 
— ^How  well  doctors  communicate; 
— Courteous  and  helpful  staff;  and 
— Customer  service  and  claims 

processing. 

Response:  States  have  flexibility  in 
determining  the  State-specific 
performance  measures  they  will  use  in 
determining  quality  and  access  to  care. 
In  making  tihese  determinations.  States 
have  the  ability  to  utilize  those  data 
collection  tools  and  analysis 


methodologies  that  are  most  suited  to 
the  circiunstances  of  their  SCHIP 
program.  HEDIS  is  one  of  several  tools 
we  recommended  in  the  proposed 
regulation  that  States  consider  as  they 
design  ways  of  measuring 
appropriateness  and  quality  of  care  in 
SCHIP,  but  there  may  be  other  tools 
States  may  wish  to  consider. 
Specifically,  in  the  preamble  to  the 
proposed  rule,  we  recommended  that 
States  refer  to  several  tools  including 
the  Consimier  Assessments  of  Health 
Plans  Study  (CAHPS),  the  U.S. 
Preventive  Services  Task  Force 
Guidelines,  Bright  Futiues:  Guidelines 
for  Health  Supervision  of  Infants, 
Children,  and  Adolescents,  and  the 
Office  of  Disease  Prevention  and  Health 
Promotion's  Health  People  2000  and 
Healthy  People  2010. 

Comment:  One  commenter  cautioned 
HCFA  that  while  HEDIS  is  a  widely 
accepted  and  adopted  collection  system, 
it  has  limitations  in  its  usefulness  for 
monitoring  performance  under  SCHIP. 
The  commenter  urged  HCFA  to  work 
with  NCQA  to  understand  these 
limitations  and  the  explore  ways  to 
address  them.  Additionally,  the 
commenter  encoiuraged  HCFA  to 
include  the  American  Academy  of 
Pediatrics  Guide  for  Health  Supervision 
ni  to  the  list  of  standards,  benchmarks, 
and  guidelines  states  should  look  to  for 
performance  measures. 

Response:  We  agree  that  the  suggested 
performance  measure  guidelines 
mentioned  in  the  preamble  to  the 
proposed  rule  all  have  certain 
limitations  that  the  States  should  take 
into  consideration  as  they  develop 
strategies  for  measiuing  performance 
goals  related  to  their  strategic  objectives. 
Additionally,  we  encourage  States  to 
consider  the  American  Academy  of 
Pediatrics  Guide  for  Health  Supervision 
ID  in  developing  their  performance 
measiues. 

Comment:  Conunenters  recommended 
that  we  require  States  to  include 
procedures  to  monitor  the  extent  to 
which  the  program  has  sufficient 
network  capacity,  including  providers 
and  specialists  who  serve  the  particular 
needs  of  the  adolescent  enrollees,  both 
male  and  female,  and  provides  services 
such  as  women's  health  services,  family 
plaiming  and  transitional  services. 
According  to  these  commenters,  the 
monitoring  should  include  measures 
relevant  to  the  care  of  adolescents, 
(annual  well-adolescent  visits, 
adolescent  immiuiization  rates,  etc.)  and 
immigrants,  and  access  to  services 
without  unreasonable  delay. 

Response:  We  have  not  adopted  the 
commenters'  suggestions.  Section 
457.495  requires  States  to  include  in  the 


State  plan  a  description  of  the  methods 
that  a  State  uses  Tor  assuring  the  quality 
and  appropriateness  of  care  and  for 
ensiuing  access  to  covered  services 
provided  under  an  SCHIP  plan.  It  is 
therefore,  not  appropriate  to  include  a 
list  of  specific  types  of  services, 
specialists,  or  groups;  and  risk 
unintentionally  excluding  an  area  that 
also  needs  attention.  However,  we  did 
include  language  regarding  access  to 
specialists  in  general  in  order  to 
emphasize  the  need  for  such  access.  We 
have  also  required  States  to  provide  a 
decision  regarding  the  authorization  of 
health  services  within  14  days  of  the 
service  being  requested.  A  possible 
extension  to  this  14  day  period  may  be 
granted  in  the  event  that  the  enrollee 
requests  an  extension  or  the  physician 
or  the  health  plan  determines  that 
additional  information  is  required.  All 
such  decisions  must  be  made  in 
accordance  with  the  medical  needs  of 
the  patient.  The  language  of  section 
457.495  as  finalized,  allows  us  to 
address  the  concerns  of  the  commenters 
while  allowing  States  the  flexibility  the 
SCHIP  statute  provides  them. 

Comment:  One  commenter  indicated 
that  it  was  difficult  to  determine  the 
applicability  of  the  requirement  to 
assure  appropriate  and  timely 
procedures  to  monitor  and  treat 
enrollees  with  complex  and  serious 
medical  conditions  for  fee-for-service 
programs.  The  commenter  believed  that 
the  quality  of  care  monitoring 
requirement  in  §  457.495(a)  is  sufficient 
to  protect  enrollees  and  that  the 
requirement  at  §  457.495(b)  regarding 
complex  and  serious  medical  conditions 
should  be  eliminated. 

Response:  We  disagree  with  the 
commenter.  Because  of  the  importance 
of  ensiuing  that  children  with  chronic, 
serious  or  complex  medical  conditions 
receive  continuous  and  appropriate 
care,  with  the  ability  to  access 
specialists  as  often  as  needed,  particular 
attention  is  necessary  in  specifying  the 
requirement  at  §  457.495.  We 
understand  that  it  is  more  difficidt  for 
States  to  implement  this  requirement  in 
the  fee-for-service  sector  than  it  would 
be  in  a  managed  care  environment. 
However,  in  order  to  assure  quality  care 
to  participants  with  chronic,  serious  or 
complex  medical  conditions,  it  is 
essential  that  States  provide  specific 
assurances  that  they  have  established 
appropriate  procedures  to  monitor  and 
treat  these  participants  whether  they  are 
eiu'olled  through  fee-for-service 
programs  or  through  MCEs.  Therefore, 
we  have  retained  the  requirement  at 
§  457.495(b),  as  revised. 

Comment:  One  commenter  urged 
HCFA  to  require  the  States  to  describe 
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procediues  for  providing  case 
management  to  those  with  complex  and 
serious  medical  conditions.  The 
commenter  believed  that  quality  of  care 
for  those  with  complex  medical 
conditions  is  greatly  enhanced  by  case 
management.  The  commenter  also  luged 
HCFA  to  require  States'  to  include 
appropriate  peer  review  by  pediatricians 
and  appropriate  pediatric  specialists  in 
their  quality  assiu-ance  mechanism. 

Response:  While  States  may  want  to 
establish  procedures  for  providing  case 
management  to  enrollees  with  chronic, 
complex  or  serious  medical  conditions 
to  eiihance  quality  and  access  to  care  for 
those  participants,  we  have  not  required 
all  States  to  use  that  particular  method 
to  assure  quality  and  appropriateness  of 
care.  We  note  that  case  management  is 
one  service  that  States  may,  but  are  not 
required  to,  provide  under  §  457.402. 
However,  other  methods  to  assure 
quality  and  appropriate  care  are  also 
acceptable  and  may  be  just  as  effective, 
depending  upon  the  design  of  the 
State's  SCHIP. 

Comment:  One  commenter  suggested 
that  we  revise  §  457.495(b)  as  follows: 
"States  must  assure  appropriate  and 
timely  procedures  to  monitor  and  treat 
enrollees  with  complex,  serious  or 
chronic  medical  conditions  (including 
symptoms)  including  access  to 
appropriate  pediatric,  adolescent  and 
other  specialists  and  specialty  care 
centers  and  must  assure  that  children 
with  complex,  serious  or  chronic 
medical  conditions  receive  no  lower 
quality  of  care  than  received  by  children 
with  special  health  care  needs  served  by 
the  State's  programs  imder  title  V  of  the 
Social  Security  Act." 

Response:  We  will  modify  the  phrase 
"complex  and  serious",  to  add  the  term 
"chronic",  as  suggested  by  the 
commenter.  In  addition,  to  provide 
further  flexibility,  we  are  changing  the 
word  "and"  to  "or";  and  the  phrase  will 
be  written  as,  "chronic,  complex  or 
serious".  We  believe  this  phrase 
encompasses  the  symptoms  of  these 
enrollees,  making  further  specification 
unnecessary.  We  have  also  revised  the 
requirement  for  access  to  specialists 
within  that  provision  to  read,  "access  to 
specialists  experienced  in  treating  the 
specific  medical  condition*  *  *"  We 
believe  the  addition  of  these  terms  in 
§  457.495(b)  assures  that  SCHIP 
programs  will  adequately  serve  the 
health  needs  of  enrollees  with  chronic, 
complex  or  serious  medical  conditions, 
by  assuring  that  children  with  these 
conditions  will  have  access  to  care  fiY)m 
specialists  most  adequately  suited  to 
meet  the  child's  needs.  Since  States 
have  the  flexibility  to  establish  their 
own  standards  for  assuring  appropriate 


treatment  and  quality  of  care,  we  do  not 
agree  with  the  commenter's  suggestion 
that  we  should  specify  the  inclusion  of 
specialty  care  centers  or  particular 
standards  of  care. 

Comment:  One  commenter  mentioned 
several  times  throughout  its  comments 
that  access  to  dental  services  is  a     , 
problem  under  Medicaid  and  that  HCFA 
should  take  action  to  correct  this 
problem. 

Response:  While  Medicaid  coverage 
of  dental  services  is  not  the  subject  of 
this  regulation,  we  would  like  to  bring 
to  the  attention  of  the  commenter  the 
HCFA/HRSA  Oral  Health  Initiative 
(OHI)  which  is  an  ongoing  effort  to 
improve  access  to  high  qualify  oral 
health  services  for  vulnerable 
populations,  particularly  children 
enrolled  in  Medicaid  and  SCHIP.  HCFA 
teamed  with  HRSA  almost  two  years  ago 
and  initiated  the  OHI  in  a  effort  to  bring 
together  Federal  staff.  State  Medicaid 
agencies  and  national,  State  and  local 
level  dental  organizations  to  recognize 
and  address  this  issue.  Both  HCFA  and 
HRSA  recognize  that  resolving  barriers 
to  oral  health  access  in  Medicaid  and 
SCHIP  must  begin  vdth  the 
understanding  that  Medicaid  and  SCHIP 
are  programs  that  rely  upon  Federal- 
State  partnerships:  the  Federal 
government  provides  broad  guidelines 
under  which  States  implement 
individual  programs.  Both  HCFA  and 
HRSA  believe  that  solutions  to  oral 
health  disparity  in  Medicaid  and  SCHIP 
will  most  likely  be  foimd  at  the  local 
and  State  levels.  Both  agencies  seek  to 
provide  resoiux:es,  guidance  and 
technical  assistance  necessary  to  enable 
States  and  localities  to  better  address 
their  local  oral  health  concerns. 

Some  activities  that  have  been 
imdertaken  by  the  OHI  include:  co- 
sponsoring  a  national  leadership 
conference  that  brought  together  for  the 
first  time  the  State  Medicaid  and  State 
Dental  Directors  with  the  leadership  of 
the  dental  profession;  collaborating  with 
the  private  sector  (that  is,  the  American 
Dental  Association  convened  a  second 
national  leadership  conference  for 
stakeholders  to  continue  the  progress 
and  dialogue  achieved  in  the  first 
meeting  and  also  to  include  State 
legislators  in  the  process);  supporting 
State  dental  siunmits/workshops  to 
provide  the  opportimify  for  State  level 
players  to  meet  with  each  other  on  a 
face-to-face  basis  to  address  oral  health 
problems  specific  to  their  States  and 
develop  State-specific  strategies  and 
implementation  plans;  promoting  best 
practices  by  providing  State  dental 
officials  the  opportimity  to  share 
common  dental  concerns  and  potential 
best  practices  by  initiating  and 


supporting  a  privately  managed 
electronic  list  serve  which  coruiects,  for 
the  first  time,  Medicaid  program 
officials  in  each  State  with  each  other, 
and  with  State  health  officials  and  the 
Federal  OHI  team.  Discussion  of  further 
activities  undertaken  by  HCFA  and  the 
OHI  to  improve  the  oral  health  of  this 
vtilnerable  poptdation  is  contained  in 
the  Department  responses  to  the  April 
27, 1999  report  of  the  General 
Accounting  Office  (GAO),  "Oral  Health: 
Dental  Disease  is  a  Chronic  Problem 
Among  Low-Income  Populations."  This 
report  is  available  from  the  GAO  web 
site  at  ivjvw.gao.gov. 

Finally,  in  an  effort  to  focus  attention 
on  the  oral  health  issues  and  to  build  an 
oral  health  infrastructure,  HCFA  has 
appointed  a  full-time  Chief  Dental 
Officer  to  serve  as  a  focal  point  for  oral 
health  issues  and  has  identified  staff  in 
each  HCFA  Regional  Office  to  serve  as 
Medicaid  dental  coordinators. 

Comment:  Several  commenters        ■* 
suggested  that  the  regiilation  include 
language  to  specifically  require  access  to 
various  types  of  providers,  such  as, 
pediatric  and  adolescent  specialists,  and 
obstetricians/gynecologists.  In  addition, 
one  commenter  suggested  that  State 
plans  shoiUd  be  required  to  assure  that 
female  adolescents  have  direct  access  to 
women's  health  specialists  and  that 
pregnant  adolescents  be  permitted  to 
continue  seeing  their  treating  provider 
through  pregnancy  and  the  post-partxun 
period  in  instances  where  the 
contracting  plan  or  provider  has  left  the 
SCHIP  program. 

Response:  We  have  not  adopted  the 
commentOTs'  suggestions.  Section 
457.495  requires  that  the  State  plan 
include  assurances  of  the  qualify  and 
appropriateness  of  care  and  services 
provided  under  a  State  plan  including 
treatment  of  chronic,  serious  or  complex 
medical  conditions  and  access  to 
specialists.  This  requirement  addresses 
the  concerns  of  the  commenters  while 
allowing  States  the  flexibility  to 
establish  the  means  by  which  they  will 
assuire  access  to  appropriate  care  that 
the  SCHIP  program  provides  them.  This 
regulation  requires  States  to  ensure 
access  to  providers  appropriate  to  the 
population  being  served  under  the  State 
plan. 

Comment:  Two  commenters 
recommended  that  we  revise  the 
regulation  to  provide  that  a  State  and  its 
participating  contractors  must  provide 
services  as  expeditiously  as  the 
enroUee's  health  condition  requires.  The 
commenter  also  suggested  time  frames 
of  approval  of  a  request  for  services 
within  seven  calendar  days  after  receipt 
of  the  request  for  services,  with  a 
possible  extension  of  fourteen  days.  The 
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commenters  also  recommended  an 
expedited  time  frame  if  the  physician 
indicates,  or  the  State/contractor 
determines  that  following  ordinary  time 
frames  could  seriously  jeopardize  the 
enrollee's  life  or  health  or  ability  to 
regain  maximiun  function,  to  be  no  later 
than  72  horns  after  receipt  of  the  request 
for  services,  with  a  possible  extension  of 
up  to  14  additional  calendar  days. 
Another  commenter  suggested  requiring 
a  response  within  seven  days  to  an 
initial  request  for  service  or  within  72 
hours  for  an  expedited  procedure. 

Response:  We  recognize  the 
commenters'  concerns  and  have 
addressed  these  issues  in  new  subpart 
K,  Applicant  and  EnroUee  Protections, 
at  §457.1160. 

E.  Subpart  E — State  Plan  Requirements: 
Enrollee  Financial  Responsibilities 

1.  Basis,  Scope,  and  Applicability 
(§457.500) 

A  State  that  implements  a  separate 
child  health  program  may  impose  cost- 
sharing  charges  on  enroUees.  A  State 
that  chooses  to  impose  cost-sharing 
charges  on  enrollees  must  meet  the 
requirements  described  in  section 
2103(e)  of  the  Act.  In  proposed 
§457.500,  we  set  forth  section  2103(e)  of 
the  Act  as  the  statutory  basis  for  this 
subpart,  containing  cost-sharing 
provisions.  As  proposed,  this  subpart 
consists  of  provisions  relating  to  the 
imposition  under  a  separate  child  health 
program  of  cost-sharing  charges 
including  enrollment  fees,  premiums, 
deductibles,  coinsinance,  copayments, 
and  similar  cost-sharing  charges.  We 
proposed  that  these  provisions  apply  to 
all  separate  child  health  programs 
regardless  of  the  type  of  coverage 
(benchmark,  benclnnark  equivalent. 
Secretary-approved  or  existing 
comprehensive  State-based  coverage) 
provided  through  the  program. 

We  noted  in  the  preamble  that  these 
requirements  apply  when  a  State  with  a 
separate  child  health  program  purchases 
family  coverage  for  the  targeted  low- 
income  child  under  the  waiver  authority 
of  section  2105(c)(3)  of  the  Act  and 
proposed  §  457.1010  and  when  a  State 
provides  premium  assistance  for 
coverage  under  a  group  health  plan  as 
defined  in  §457.10.  We  proposed  that 
this  subpart  does  not  apply  to  Medicaid 
expansion  programs.  In  this  final  rule, 
we  revised  the  statutory  basis  at 
§ 457.500(a)  to  include  section  2101(a) 
of  the  Act,  which  describes  that  the 
purpose  of  title  XXI  is  to  provide  funds 
to  States  to  enable  them  to  initiate  and 
expand  the  provision  of  child  health 
assistance  to  uninsured,  low-income 


children  in  an  effective  and  efficient 
manner. 

Comment:  A  number  of  commenters 
noted  that  the  numerous  protections 
written  into  the  Medicaid  statute  were 
not  written  into  the  SCHIP  statute 
because  Congress  clearly  recognized 
that  these  populations  are  different  and 
intended  that  they  be  treated  differently. 
The  commenters  noted  that  cost-sharing 
gives  working  families  a  sense  of  pride 
in  sharing  the  cost  of  medical  services, 
just  like  their  friends,  neighbors,  and 
relatives  who  have  employer-based 
insurance.  They  also  indicated  that 
asking  families  to  track  their  own  cost- 
sharing  expenditures  contributes  to  the 
development  of  self-sufficiency.  Some 
commenters  noted  that  establishing  low 
levels  of  cost-sharing  will  encourage 
substitution  of  coverage. 

Response:  We  have  implemented 
§§457.500  through  457.570  of  the  final 
regulation  under  the  authority  of  section 
2103(e)  of  the  Act.  Congress  included 
cost-sharing  protections  for  children 
covered  under  SCHIP  through  separate 
child  health  programs,  in  recognition  of 
the  important  role  that  affordability 
plays  in  determining  whether  a  child 
has  access  to  health  care  insurance  and 
essential  health  care  services  for  their 
families.  High  cost-sharing  charges 
could  result  in  low-income  families 
choosing  to  remain  iminsiued,  dropping 
insurance  coverage,  or  avoiding 
utilization  of  necessary  health  care 
services.  Increased  cost  sharing  may 
also  encotuage  enrollees  to  access 
health  care  only  during  times  when  care 
is  most  expensive  (that  is,  diuing 
emergency  or  critical  health  care 
situations).  We  have  retained  States' 
ability  to  rely  on  a  methodology  for 
tracking  cost  sharing  that  places  some  of 
the  responsibility  on  the  enrollee.  As 
noted  in  the  preamble  to  the  proposed 
rule,  we  do,  however,  encourage  the  use 
of  more  formal  tracking  mechanisms 
that  ease  any  tracking  or  administrative 
burden  on  enrollees  and  providers,  such 
as  a  swipe  card.  While  we  recognize  that 
low  levels  of  cost  sharing  may 
encourage  substitution.  States  must 
meet  the  requirements  in  subpart  H, 
Substitution  of  Coverage,  that  are 
intended  to  limit  the  occurrence  of 
substitution. 

Comment:  One  commenter  suggested 
that  HCFA  revise  this  section  to  apply 
the  SCHIP  copayment  rules  to  Medicaid 
expansion  programs,  not  just  separate 
child  health  plans.  The  commenter 
believed  that  this  revision  would 
effectuate  Congressional  intent,  which 
was  to  allow  States  flexibility  in 
implementing  SCHIP  plans. 

Response:  Section  2103(e)(4)  of  the 
Act  provides  that  the  cost-sharing 


requirements  and  limitations 
established  pursuant  to  section  2103(e) 
do  not  affect  the  rules  relating  to  the  use 
of  enrollment  fees,  premiums, 
deductions,  cost  sharing,  and  similar 
charges  in  a  Medicaid  expansion 
program  under  section  2101(a)(2). 
Therefore,  Congress  has  made  it  clear 
that  these  cost-sharing  provisions  were 
intended  to  apply  to  separate  child 
health  assistance  programs  only.  The 
title  XDC  cost-sharing  rules  apply  to 
Medicaid  expansion  programs,  and 
these  rules  generally  prohibit  cost 
sharing  for  children.  Therefore,  the 
reference  to  Medicaid  expansion 
programs  in  §  457.500(c)  has  been 
removed. 

Comment:  One  conunenter 
recommended  that  we  include  language 
in  the  preamble  advising  States  that 
they  must  ensure  that  cost-sharing 
requirements  are  administratively 
workable  and  not  unduly  burdensome 
for  managed  care  entities. 

Response:  We  agree  with  the 
commenter.  States  should  strive  to 
impose  cost-sharing  charges  in  a  manner 
that  eases  administrative  burden  on 
managed  bare  entities  and  their 
participating  providers  and  thereby 
promotes  provider  participation  in 
SCHIP.  We  believe  the  cost-sharing 
provisions  in  §§457.500  through 
457.570  of  this  final  rule  provide  States 
with  flexibility  to  use  a  variety  of 
strategies  to  implement  these 
requirements  while  at  the  same  time 
providing  enrollees  with  important 
protections. 

2.  General  State  Plan  Requirements 
(§457.505) 

Section  2103(e)(1)(A)  of  the  Act 
specifies  that  a  State  plan  must  include 
a  desoiption  of  the  amount  (if  any)  of 
premiums,  deductibles,  coinsiuance, 
and  other  cost  sharing  imposed.  Section 
2103(e)(1)(A)  also  specifies  that  any 
such  charges  be  imposed  pursuant  to  a 
public  schedule.  In  accordance  with  the 
statute,  at  §  457.505,  we  proposed  that 
the  State  plan  must  include  a 
description  of  the  amount  of  premiums, 
deductibles,  coinsurance,  copayments. 
and  other  cost  sharing  imposed.  We 
further  proposed  that  the  State  plan 
include  a  description  of  the  methods, 
including  the  public  schedule,  the  State 
uses  to  inform  enrollees,  applicants, 
providers,  and  the  general  public  of  the 
cost-sharing  charges,  the  cumulative 
cost-sharing  maximum,  and  any  changes 
to  these  amounts. 

We  also  proposed  that  States  that     r 
purchase  family  coverage  or  offer 
premium  assistance  programs  must 
describe  how  they  ensure  that  enrollees 
are  not  charged  for  copayments, 
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coinsurance,  deductibles,  or  similar  fees 
for  well-baby  and  well-child  care 
services  and  that  they  do  not  charge 
American  Indian/ Alaska  Native  (AI/AN) 
children  cost  sharing.  We  also  proposed 
that  a  procedure  that  primarily  relies  on 
a  refund  given  by  the  State  to 
implement  the  requirements  of  this 
subptut  is  not  an  ac^^eptable  procedure. 
We  proposed  that  in  States  that 
purchase  family  coverage  or  establish 
premium  assistance  programs,  the  State 
also  must  describe  in  its  State  plan  the 
procedines  used  to  ensure  that  enrollees 
are  not  charged  cost  sharing  over  the 
cumulative  cost-sharing  maximums 
proposed  in  §457.560.  We  emphasized 
that  this  process  must  not  primarily  rely 
on  a  refund  for  cost  sharing  paid  in 
excess  of  the  cumulative  cost-sharing 
maximiun.  In  §457.505,  we  have  added 
a  paragraph  (c)  that  will  require  States 
to  include  in  the  State  plan  a 
description  of  the  disenrollment 
protections  required  imder  §457.570. 
We  have  also  added  paragraph  (e)  in 
this  section  to  reduce  redundancy  and 
more  clearly  identify  the  State  plan 
requirements  when  a  State  uses  a 
premium  assistance  program.  ' 

Comment:  Several  commenters  did 
not  agree  with  the  statement  in  the 
preamble  that  suggested  that  providers 
could  bill  the  State  directly,  so  that 
enrollees  are  not  inappropriately 
charged  for  certain  services.  They  noted 
that  many  health  plans  are  not  willing 
to  make  the  administrative  changes 
necessary  to  bill  the  State  agency 
instead  of  the  enrollee  and,  in  Ught  of 
the  difficulties,  proposed  that  a  refund 
component  be  a  valid  option. 

Response:  We  disagree.  States  should 
establish  adequate  procedures  to  ensine 
the  requirements  for  cost-sharing 
charges  are  met  and  -to  educate  both  the 
provider  and  the  eiuollee  regarding 
cost-sharing  obligations.  Having 
providers  bill  the  State  directly  is  one 
option  States  may  use  as  part  of  these 
procediues.  We  also  note  that  we  have 
not  prohibited  the  use  of  refunds  in  all 
circumstances,  but  we  do  require  that  a 
State  not  use  a  refund  as  the  primary 
method  for  assiu-ing  compliance  with 
cost-sharing  prohibitions  and 
cumulative  cost-sharing  maximums. 
Other  examples  of  tracking  procedures 
include  informing  enrollees  that  they 
are  approaching  the  cumulative  cost- 
sharing  maximiun  right  before  the  cap  is 
reached,  or  sending  monthly  letters  to 
providers  to  inform  them  of  which 
enrollees  do  not  need  to  pay  copayment 
amounts  as  of  a  certain  date.  We  have 
revised  proposed  section  §  457.505(d)  to 
clarify  that  when  States  provide 
premium  assistance  for  group  health 
plans,  cost-sharing  charges  are  not 


permitted  for  well-baby  and  well-child 
care  services;  cost  sharing  is  not 
permitted  for  AI/AN  children;  and 
enrollees  must  not  be  charged  cost 
sharing  that  exceeds  the  cumulative 
cost-sharing  maximum.  These 
provisions  must  be  described  in  the 
State  plan.  Finally,  the  provision 
specifying  that  "a  procedure  that 
primarily  relies  on  a  refund  given  by  the 
State  for  overpayment  by  an  enrollee  is 
not  an  acceptable  procedure  for 
purposes  of  this  subpart"  has  been 
moved  to  §  457.505(e)  for  clarity. 

Comment:  One  commenter  suggested 
that  we  define  the  word  "primarily"  as 
used  in  §  457.560  for  a  variety  of 
situations.  For  example,  they  indicated 
that  a  State  may  not  be  able  to  ascertain 
at  the  time  of  ehgibility  determination 
whether  an  appUcant  is  an  AI/AN  due 
to  the  lack  of  verification  of  AI/AN 
status  on  the  part  of  the  apphcant  and/ 
or  the  lack  of  cooperation  in  verification 
on  the  part  of  the  tribe.  In  this  situation, 
the  State  may  not  waive  cost-sharing 
charges  for  the  individual  and,  in  their 
view,  the  only  way  a  State  could  comply 
with  the  requirement  that  the  AI/AN 
population  be  excluded  from  cost 
sharing  would  be  to  use  a  procedure  of 
refunds  for  overpayments,  once  AI/AN 
status  was  verified. 

Response:  We  realize  that  there  may 
be  unforeseen  circumstances  when  an 
enrollee  has  paid  cost  sharing  that  either 
should  not  have  ever  been  cheirged  or  is 
in  excess  of  the  cost-sharing  limits.  In 
these  cases,  refunds  will  be  necessary. 
However,  refunds  should  not  be  the 
State's  only  or  ongoing  method  to 
ensure  that  cost  sharing  does  not  exceed 
the  regulatory  limits.  Tlie  State  should 
inform  each  enrollee  of  the  precise 
amount  of  the  cumulative  cost-sharing 
maximum  based  on  the  enrollee's 
individual  family  income  at  the  time  of 
enrollment  and/or  reenroUment  or,  in 
the  case  of  a  set  out-of-pocket  cap, 
inform  the  enrollee  of  cost  sharing  as 
required  imder  §  457.525.  Rather  than 
rely  on  a  refund  mechanism,  the  State 
shoidd  educate  the  eiut>llee  regarding 
the  cumulative  cost-sharing  maximum 
and  when  not  to  pay  cost  sharing  for  the 
apphcable  time  period.  In  the  case  of 
the  AI/AN  population.  States  should 
provide  accessible  information  to  the 
population  about  the  State  requirements 
for  demonstrating  AI/AN  status  and,  as 
in  other  instances,  seek  to  minimize  the 
use  of  refunds  as  a  method  for 
compliance  with  the  cost-sharing 
requirements  of  Subpart  E. 


3.  Premiums,  Enrollment  Fees,  or 
Similar  Fees:  State  Plan  Requirements 
(§457.510) 

Section  2103(e)(1)(A)  of  the  Act 
requires  that  the  State  plan  include  a 
description  of  the  amount  of  premiums, 
deductibles,  coinsurance  and  other  cost 
sharing  imposed  pursuant  to  a  public 
schedule.  At  §457.510  we  proposed  that 
when  a  State  imposes  premiums, 
enrollment  fees,  or  similar  fees  on 
SCHIP  eiutjllees,  the  State  plan  must 
describe  the  amount  of  the  premium, 
enrollment  fee,  or  similar  fee,  the  time 
period  for  which  the  charge  is  imposed, 
and  the  group  or  groups  that  are  subject 
to  these  cost-sharing  charges.  We  also 
proposed  that  the  State  plan  include  a 
description  of  the  consequences  for  an 
enrollee  who  does  not  pay  a  required 
charge.  We  noted  in  the  preamble  that 
the  State  should  indicate  enrollee 
groups  that  are  exempt  bom  any 
disenrollment  policy. 

In  addition,  proposed  §457.510  set 
forth  the  requirement  that  the  State  plan 
include  a  description  of  the 
methodology  used  to  ensure  that  total 
cost-sharing  liabiUty  for  a  femily  does 
not  exceed  the  cumulative  cost-sharing 
maximum  specified  in  proposed 
§  457.560,  pursuant  to  section 
2103(e)(3)(B)  of  the  Act.  We  noted  in  the 
preamble  to  the  proposed  rule  that  the 
State's  methodology  should  include  a 
refund  for  an  enrollee  who  accidentally 
pays  more  than  his  or  her  cumulative 
cost-sharing  maximum.  We  proposed 
that  a  methodology  that  primarily  relies 
on  a  refund  by  the  State  for  cost-sharing 
payments  made  over  the  cumulative 
cost-sharing  maximum  will  not  be  an 
acceptable  methodology. 

We  discussed  the  findings  of  the 
George  Washington  University  study  on 
the  types  of  methods  States  and  private 
insurance  companies  use  to  track  cost- 
sharing  amoimts  against  an  enrollee's 
out-of-pocket  expenditure  cap.  We 
described  several  examples  of  methods 
States  could  use  to  ensure  that  enrollees 
do  not  exceed  the  cumulative  cost- 
sharing  maximum.  We  solicited 
comments  on  tracking  mechanisms 
States  can  use  that  do  not  place  the 
burden  of  tracking  cost-sharing  charges 
on  the  eiuY>llee. 

Comment:  Two  commenters 
specifically  urged  HCFA  to  encourage 
States  to  adopt  cost-sharing  provisions 
for  premiums,  enrollment  fees,  and 
similar  fees,  as  opposed  to  cost-sharing 
charges  related  to  the  provision  of 
services  (copayments,  coinsurance, 
deductibles,  or  similar  cost-sharing 
charges).  The  conunenter  asserted  that 
applying  cost  sharing  to  premiums 
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instead  of  services  would  avoid  the 
tracking  burden  altogether. 

Response:  We  agree  that  it  would  be 
easier  to  track  cost  sharing  if  the  State 
only  imposed  premiums  or  enrollment 
fees  and  that  this  would  relieve  States 
from  the  burden  of  tracking  cost  sharing 
associated  with  services.  However,  the 
statute  provides  States  with  flexibiUty  to 
design  cost  sharing  that  meets  their 
policy  goals.  While  some  States  may 
wish  to  design  cost  sharing  in  a  way  that 
avoids  or  minimizes  the  need  for 
tracking,  others  may  favor  the  use  of 
copayments  to  discourage  over- 
utilization.  We  therefore  encourage 
States  to  consider  the  ease  of  tracking 
along  with  many  other  factors  in 
devising  their  cost-sharing  systems,  but 
do  not  prescribe  or  recommend  a 
specific  cost-sharing  design. 

Comment:  One  commenter 
recommended  that  HCFA  revise 
paragraph  (d)  of  this  section  to  require 
that  State  plans  include  a  description  of 
the  disenrollment  protections 
established  pursuant  to  §457.570,  in 
addition  to  die  consequences  for  an 
enroUee  who  does  not  pay  a  charge.  The 
commenter  noted  that  §457.570 
requires  disenrollment  protections; 
however,  nothing  in  the  regulation 
currently  requires  States  to  describe 
these  processes  in  the  State  SCHIP  plan. 

Response:  We  agree  with  this 
comment.  We  intended  to  require  States 
to  include  disenrollment  protections  in 
their  State  plans,  as  stated  in  the 
preamble  to  the  proposed  regulation. 
Therefore,  we  have  revised  §  457.510(d) 
and  §  457.515(d)  to  include  the  State 
plan  requirement  that  States  provide  a 
description  of  their  disenrollment 
protections  as  required  under  §457.570. 

Ckimment:  Several  commenters 
indicated  that  HCFA  should  require, 
rather  than  recommend,  that  States 
develop  tracking  mechanisms  that  do 
not  rely  on  the  beneficiary 
demonstrating  to  the  State  that  he  or  she 
has  met  the  cumulative  cost-sharing 
maximiun.  The  commenters  did  not 
beUeve  that  the  finding  of  the  George 
Washington  study  (that  States  were  not 
charging  high  enough  cost-sharing  to 
make  it  likely  that  families  reached  their 
cap)  was  good  cause  for  a  weaker 
standard.  The  commenters  noted  that 
States  are  currently  experiencing  very 
good  budget  climates  that  are  likely  to 
weaken  at  some  point,  perhaps  causing 
States  to  raise  their  cost-sharing 
requirements.  They  also  observed  that 
expansion  to  higher  income  eligibility 
groups  may  cause  States  to  increase  cost 
sharing  under  SCHIP.  Moreover,  the 
commenters  believed  that  all  States 
could  develop  the  capability  to  track 
enrollees'  cumulative  cost  sharing  if 


required,  since  some  States  do  so 
currently.  And  the  commenters  urged 
that  the  requirement  be  imposed  on 
States  and  contracting  plans  rather  than 
individual  providers,  since  such  a 
responsibility  could  deter  provider 
participation  in  SCHIP. 

Response:  As  part  of  the  study 
conducted  by  George  Washington 
University,  States  were  invited  to  a 
meeting  to  discuss  tracking  of  cost 
sharing  imder  SCHIP.  Dining  this 
discussion,  HCFA  noted  that  some 
States  were  capable  of  using 
sophisticated  tracking  mechanisms  like 
swipe  cards  to  track  their  cost  sharing. 
These  States  typically  have  a  large 
concentration  of  managed  care  entities 
with  participating  providers  who 
already  have  in  place  hardware  that  aids 
in  tracking  cost  sharing  for  the  SCHIP 
population.  However,  States  with 
providers  located  in  rural  areas,  and 
with  providers  who  are  not  part  of 
managed  care  networks,  have  indicated 
that  it  is  administratively  expensive  to 
require  States  to  put  in  place  a 
sophisticated  swipe  card  mechanism 
that  would  track  cost  sharing.  Therefore, 
we  have  decided  to  continue  to 
encourage  States  to  use  a  tracking 
mechanism  that  does  not  rely  on  the 
enroUee,  but  will  not  require  such  a 
tracking  mechanism  due  to 
implementation  challenges  and  resource 
limitations  in  different  States. 

States  must  distribute,  as  part  of  the 
information  furnished  consistent  with 
§§  457.110  and  457.525  and  general 
outreach  activities,  materials  that  inform 
the  enrollee  regarding  his  or  her  cost- 
sharing  obligations,  and  assist  the 
family  in  keeping  track  of  the  charges 
paid.  At  a  minimum.  States  are  required 
to  include  the  schedule  of  cost-sharing 
charges,  and  the  dollar  amount  of  the 
enrollee 's  family's  cumulative  cost- 
sharing  maximum.  We  also  recommend 
that  States  educate  the  enroUee's  family 
regarding  tracking  cost  sharing  against 
the  ciunulative  cost-sharing  cap. 

Comment:  Several  commenters 
disagreed  with  our  provision  at 
§  457.510(e)  that  "a  methodology  that 
primarily  relies  on  a  refund  given  by  the 
State  for  overpayment  (of  cost  sharing) 
by  an  enrollee  is  not  an  acceptable 
methodology."  These  commenters 
indicated  that  the  use  of  a  refund 
process  can  be  the  most  cost  effective 
and  simple  approach  to  ensuring  that 
cost  sharing  does  not  exceed  limits,  or 
that  individuals  exempt  from  cost 
sharing  are  not  required  to  pay  when  it 
is  not  appropriate.  The  commenters 
believe  States  shoidd  be  given  the 
flexibiUty  to  develop  their  own  process 
as  loxig  as  the  process  guarantees  that 
families  will  not  have  to  pay  cost- 


sharing  charges  for  which  they  are  not 
responsible.  The  commenters  suggested 
that  we  consider  that  States  are  limited 
to  a  10  percent  cap  on  administrative 
costs,  and  that  overly  prescriptive 
measiues  added  to  administrative  costs 
can  take  away  from  other  important 
administrative  functions,  such  as 
outreach  and  eligibility  determinations. 
Several  commenters  also  questioned 
how  these  provisions  apply  to  a  State 
that  administers  SCHIP  through 
employer-sponsored  health  insurance 
plans. 

Response:  As  stated  in  an  earlier 
response,  we  recognize  that  there  are 
situations  in  which  the  use  of  a  refund 
methodology  may  be  necessary. 
However,  we  believe  States  generally 
must  be  proactive  and  provide  specific 
procediu^s  for  enroUees  and  their 
families  to  follow  so  that  they  are  not 
overcharged  cost  sharing.  A  State 
methodology  that  merely  reimbiu'ses  or 
refunds  enrollees  for  any  cost  sharing  in 
excess  of  the  cumulative  cost-sharing 
maximiun  without  including  steps  to 
help  enrollees  avoid  overpayment  will 
require  the  enrollees  to  outlay  cash  to 
obtain  access  to  services  that  they 
should  have  been  able  to  access  without 
the  burden  of  cost  sharing.  We  view 
such  a  refund  policy  to  be  contrary  to 
the  limits  on  cost  sharing  set  forth  in 
section  2103(e)  of  the  Act. 

Comment:  One  commenter  suggested 
that  we  revise  this  section  to  require 
that,  in  describing  the  methodology 
used  to  ensure  that  total  cost-sharing 
liability  for  an  enroUee's  family  does  not 
exceed  the  cumulative  cost-sharing 
maximum,  the  State  plan  must  describe 
how  the  State  calculates  total  income  for 
each  family,  and  how  the  State  will 
prevent  charges  over  the  cumulative 
cost-sharing  maximum.  The  commenter 
noted  that  the  preamble  stated  that  the 
description  of  the  methodology  must 
explain  these  areas.  The  commenter 
asked  that  this  language  be  incorporated 
into  the  regulation. 

Response:  We  agree  with  the  general 
point  that  the  commenter  was  making, 
that  States  should  be  required  to 
disclose  the  principles  used  to  calculate 
cumulative  cost  sharing  maximums,  but 
we  beUeve  such  disclosure  is  equally 
important  on  an  individual  level  as  on 
a  statewide  level.  Thus,  we  are  adding 
paragraph  (d)  to  457.560,  to  require  that 
the  States  provide  the  enroUee's  family 
the  precise  doUar  amount  of  the 
cumulative  cost-sharing  maximum  at 
the  time  of  enrollment  and  at  the  time 
of  re-enrollment.  However,  we  have  not 
revised  §  457.510  because  it  already 
requires  the  State  plan  to  describe  the 
methodology  for  ensuring  that  cost 
sharing  for  a  family  does  not  exceed 
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cumulative  maximums,  and  this  must 
include  the  information  described 
above.  If  the  description  submitted  in  a 
proposed  State  plan  or  amendment  does 
not  include  a  full  explanation  of  how 
income  is  calculated  for  purposes  of  the 
cumulative  cost  sharing  maximum  and 
other  relevant  details,  HCFA  requests 
this  information  in  reviewing  the 
submission. 

Conunent:  One  commenter  stated  that, 
if  a  family  must  pay  more  than  the 
customary  rate  for  child  care  due  to  the 
special  needs  of  the  child,  there  should 
be  a  mechanism  for  that  additional  cost 
to  be  considered  when  determining 
financial  status.  Children  with  chronic 
conditions  should  be  defined  to  include 
cluldren  with  mental  health  and 
substance  abuse  conditions.  Another 
commenter  agreed  with  the  finding  of 
the  George  Washington  study  that 
children  with  chronic  conditions  or 
special  needs  often  have  expenses  for 
related,  non-covered  services,  which 
can  create  a  tremendous  financial 
burden  for  the  family.  The  commenter 
recommended  that  the  statute  be 
changed  to  eliminate  the  cost-sharing 
provision  for  eUgible  children  with 
chronic  illness  or  other  special  needs.  In 
this  commenter's  view,  at  a  minimum, 
all  related  expenses  should  be  counted 
toward  the  cumulative  cost-sharing  cap 
for  these  cluldren.  The  commenter  also 
agreed  with  the  George  Washington 
study's  recommendation  that  States 
assign  a  case  manager  to  children  with 
chronic  needs  to  assure  that  cost  sharing 
does  not  exceed  the  cumulative  cost- 
sharing  maximum  for  these  children. 

Response:  Title  XXI  does  not  include 
any  special  provision  regarding  cost 
sharing  for  children  with  special  needs 
or  chronic  conditions  and  we  appreciate 
the  commenter's  recognition  that  this 
issue  is  driven  by  the  statute.  States  may 
consider  the  additional  costs,  including 
the  costs  associated  with  child  care  and 
case  management,  borne  by  families  of 
chUdren  with  special  needs  or  chronic 
conditions  when  imposing  cost  sharing 
on  this  population,  but  HCFA  does  not 
have  statutory  authority  to  require  that 
States  take  these  costs  into  account.  In 
addition.  States  may,  at  their  option, 
exempt  families  of  children  with  special 
needs  or  chronic  conditions  group  from 
cost  sharing,  because  the  added  costs  of 
care  can  significanUy  reduce  their 
disposable  income.  However,  we  have 
not  specifically  required  States  to 
exempt  these  children,  and  have 
therefore  not  included  the  conunenter's 
recommendation  in  the  regulation  text. 

Comment:  Several  commenters 
opposed  our  suggestion  in  the  preamble 
that  States  count  non-covered  services 


towards  the  cumulative  cost-sharing 
maximum. 

Response:  We  do  not  require  States  to 
count  the  costs  of  non-covered  services 
towards  the  cumulative  cost-sharing 
maximum.  However,  we  encourage 
States  to  consider  the  additional  costs  of 
uncovered  services  particularly  for 
fanulies  with  special  needs  children, 
when  imposing  cost  sharing.  States  may 
pursue  this  policy  option  by  counting 
non-covered  services  toward  the 
cumulative  cost-sharing  maximum  or  by 
implementing  other  State  poUcies  to 
limit  the  burden  on  such  famihes. 

4.  Co-Payments,  Coinsurance, 
Deductibles,  or  Similar  Cost-Sharing 
Charges:  State  Plan  Requirements 

(§457.515) 

Section  2103(e)(1)(A)  of  the  Act 
requires  that  the  State  plan  include  a 
description  of  the  amount  of  premiums, 
deductibles,  coinsurance  and  other  cost 
sharing  imposed.  We  proposed  that  the 
State  plan  describe  the  foUowing 
elements  regarding  copayments, 
coinsurance,  deductibles  or  similar 
charges:  the  service  for  which  the  charge 
may  be  imposed;  the  amount  of  the 
charge;  the  group  or  groups  of  enrollees 
to  whom  the  charge  applies;  and  the 
consequences  for  an  enroUee  who  does 
not  pay  a  charge.  We  proposed  that  the 
State  plan  describe  the  methodology 
used  to  ensure  that  total  cost-sharing 
liabUity  for  an  enroUee's  family  does  not 
exceed  the  cumulative  cost-sharing 
maximums.  This  description  must 
explain  how  the  State  calculates  total 
income  for  each  family,  and  how  the 
State  will  prevent  charges  over  the 
cumulative  cost-sharing  maximums. 

Finally,  we  proposed,  in  accordance 
with  the  prudent  layperson  standard  in 
the  Consumer  BiU  of  Rights  and 
Responsibilities,  that  States  must 
provide  assurances  that  enroUees  will 
not  be  held  liable  for  costs  for 
emergency  services  above  and  beyond 
the  copayment  amount  that  is  specified 
in  the  State  plan.  Specifically,  we 
proposed  that  the  State  plan  must 
include  an  assurance  that  enrollees  will 
not  be  held  liable  for  additional  costs, 
beyond  the  copayment  amounts 
specified  in  the  State  plan,  that  are 
associated  with  emergency  services 
provided  at  a  facility  that  is  not  a 
participating  provider  in  the  enroUee's 
managed  care  network.  In  addition,  we 
require  that  the  State  will  not  charge 
different  copayment  amounts  for 
emergency  services,  based  upon  the 
location  (in  network  or  out  of  network) 
of  the  facility  at  which  those  services 
were  provided.  We  indicated  that  we 
welcomed  public  comments  on  our 
proposed  policy.  In  this  final  rule,  we 


have  added  a  provision  to  §  457.515(d) 
that  States  must  describe  in  the  State 
plan  the  disenrollment  protections 
adopted  by  the  State  pursuant  to 
§457.570. 

Comment:  One  commenter  suggested 
that  §§  457.510(d)  and  457.515(d), 
which  require  that  the  State  plan 
describe  the  consequences  for  an 
enrollee  who  does  not  pay  a  charge,  be 
revised  to  also  require  State  plans  to 
describe  the  consequences  for  a 
provider  who  does  not  receive  a 
payment  from  an  enroUee.  The 
commenter  indicated  that  providers 
should  have  information  on  the  State's 
policy  regarding  unpaid  copa3nments. 
The  commenter  questioned  if  providers 
may  deny  services  to,  or  pursue 
collection  from,  enrollees  who  refuse  to 
pay  cost  sharing.  The  commenter  also 
asked  if  States  wiU  increase  payments  to 
providers  when  enrollees  do  not  pay. 

Response:  Unlike  under  the  Medicaid 
program,  we  do  not  have  the  statutory 
authority  to  prevent  providers  under 
separate  child  health  programs  from 
denying  services  to  enrollees  wh9  do 
not  pay  their  cost-sharing  charges.  Nor 
do  we  have  clear  authority  to  preclude 
providers  or  the  State  from  billing  the 
enrollee  for  unpaid  cost-sharing  charges. 
State  plans  should,  consistent  with 
fairness  and  equity,  ensure  that  the 
provider  or  State  gives  the  enrollee  a 
reasonable  opportunity  to  pay  cost 
sharing  before  pursuing  collection. 
Providers  should  refer  the  enroUee  back 
to  the  State  if  he  or  she  is  demonstrating 
a  pattern  of  non-payment,  so  that  the 
State  can  review  the  financial  situation 
of  the  enroUee.  For  example,  the  State 
should  inquire  whether  the  enroUee's 
income  has  dropped  to  a  Medicaid 
eligibility  level,  or  to  a  level  of  SCHIP 
qualification  that  does  not  require  cost 
sharing  or  requires  it  at  a  lower  level. 
We  also  suggest  that  States  maintain 
open  communication  with  providers 
regarding  any  financial  losses  for  the 
provider  resulting  from  non-payment  of 
cost  sharing.  However,  we  note  that  the 
State's  policy  in  this  area  is  a  matter  of 
State  discretion  under  this  regulation. 

Comment:  One  commenter  urged 
HCFA  to  add  a  provision  making  clear 
that  an  enrollee  may  not  be  denied 
emergency  services  based  on  the 
inability  to  make  a  copayment, 
regardless  of  whether  the  provider  is 
inside  or  outside  of  the  enroUee's 
managed  care  network.  The  commenter 
also  recommended  that  we  include  in 
the  preamble  a  discussion  of  the 
obligations  of  emergency  services 
providers  under  the  Emergency  Medical 
Treatment  and  Active  Labor  Act 
(EMTALA). 


2578 


Federal  Register /Vol.  66,  No.  8 /Thursday.  January  11,  2001 /Rules  and  Regulations 


Another  commenter  suggested  that  as 
a  general  rule  for  all  SCRIP  services, 
including  emergency  services,  cost- 
sharing  limits  should  apply  only  to 
services  delivered  through  network 
participating  providers.  If  there  is  to  be 
an  exception  to  this  rule  for  emergency 
services,  then  cost-sharing  limits  should 
only  apply  to  out-of-network  emergency 
service  providers  that  are  not  within  a 
reasonable  distance  of  network 
participating  providers. 

Response:  While  this  is  not  an 
appropriate  vehicle  to  discuss  EMTALA 
responsibilities  at  length,  when  those 
responsibilities  are  triggered,  a  hospital 
caimot  turn  away  a  patient  solely 
because  of  inability  to  pay.  In  addition, 
§  457.410  requires  States  to  provide 
coverage  of  emergency  services; 
§457.495  requires  States  to  ensure  that 
SCmP  enrollees  have  access  to  covered 
services,  including  emergency  services; 
and  §457.515  specifies  that  enrollees 
cannot  be  held  liable  for  cost  sharing  for 
emergency  services  provided  outside  of 
the  managed  care  network. 

If  an  enroUee  goes  outside  of  a 
managed  care  network  to  receive  non- 
emergency services  that  are  not 
authorized  by  the  health  plan,  then  the 
enrollee  may  be  responsible  for  the  full 
cost  of  the  services  provided.  However, 
because  of  the  natiue  of  emergency 
services  and  the  importance  of  ensuring 
that  enrollees  receive  such  services 
without  delay  or  impediment,  such  a 
situation  is  not  reasonable.  Thus,  as  we 
discuss  further  below,  we  have  retained 
the  regulation  text  at  §  457.515(f) 
providing  that  enrollee  financial 
responsibiUty  for  emergency  services 
must  be  equal  whether  the  enrollee 
obtains  the  services  from  a  network 
provider  or  out-of-network. 

(Jomment:  Several  commenters 
supported  the  proposed  reqiiirement 
that  beneficiary  cost  sharing  for 
emergency  services  can  not  vary  based 
on  whether  the  provider  is  participating 
in  a  managed  care  network  or  not.  One 
commenter  specifically  asserted  that  the 
use  of  differential  copajonents  would  be 
contrary  to  the  spirit  of  the  "prudent 
layperson"  standard  for  emergency 
services.  Another  commenter 
recommended  retaining  or  lowering  the 
proposed  maximum  limit  for 
copayments  on  emergency  services, 
rather  than  raising  the  limit  to  levels 
parallel  to  those  permitted  in  the 
Medicare+Choice  programs,  in  Ught  of 
the  inability  of  many  low-income 
families  to  access  this  amount  at  the 
time  of  an  emergency. 

Response:  In  keeping  with  the 
prudent  layperson  standard  of  assuring 
immediate  access  to  emergency  services, 
we  have  retained  the  prohibition  against 


differential  copays  based  upon  location 
(in-network  or  out-of-network)  under 
§  457.515(f).  These  services  are  required 
to  address  an  emergency  and  can  be 
time  sensitive,  and  higher  copayment 
levels  for  out  of  network  providers 
might  result  in  an  unacceptable  delay  to 
determine  whether  the  provider 
participates  in  the  enrollee's  managed 
care  network.  Furthermore,  differential 
copayment  levels  might  affect  the  ability 
of  enrollees  to  access  the  closest  and 
most  accessible  provider. 

We  have  neither  raised  nor  lowered 
the  proposed  permissible  copayment 
levels  for  emergency  services,  because 
we  helieve  the  overall  cost-sharing 
limitations  are  sufficient  to  protect 
enrollee  families.  We  have  not  adopted 
the  Medicare+Choice  policy  that  would 
have  permitted  a  $5.00  copayment  for 
emergency  medical  services.  The  cost 
sharing  provisions  at  §  457.555  will 
apply  to  emergency  medical  services. 

Comment:  We  received  a  comment  on 
our  statement  in  the  preamble  that  we 
considered  adopting  the 
Medicare+Choice  policy  regarding 
emergency  services  obtained  outside  of 
the  provider  network.  The  commenter 
noted  that  limitations  on  emergency 
room  cost  sharing  at  Medicare+Choice 
levels,  whether  in  network  or  out  of 
network,  could  be  administratively 
biirdensome  to  group  health  plans  and 
participating  providers,  and  might 
dissuade  such  entities  and  practitioners 
from  contracting  with  SCHIP. 

Response:  As  noted  above,  we  have 
not  adopted  the  Medicare+Choice 
policy  described  in  the  preamble  to  the 
proposed  rule.  We  do  note,  however, 
that  premium  assistance  programs  are 
subject  to  the  same  cost-sharing 
requirements  and  protections  as  other 
types  of  SCmP  programs.  Such 
protections  are  required  by  statute  and 
recognize  the  luiique  financial 
constraints  of  the  SCHIP  population.  In 
situations  where  employer  plans  charge 
more  than  is  permissible  under  these 
rules,  the  State  will  need  to  develop  a 
mechanism  to  prevent  enrollees  from 
paying  excess  charges. 

5.  Cost  Sharing  for  Well-Baby  and  Well- 
Child  Care  (§457.520) 

Under  section  2103(e)(2)  of  the  Act, 
the  State  plan  may  not  impose 
copayments,  deductibles,  coinsurance 
or  other  cost  sharing  with  respect  to 
well-baby  and  well-child  care  services 
in  either  the  managed  care  or  the  fee-for- 
service  deUvery  setting.  At  proposed 
§  457.520,  We  set  forth  services  that 
constitute  well-baby  and  well-child  care 
for  purposes  of  this  cost-sharing 
prohibition.  We  proposed  to  define 
these  well-baby  and  well-child  services 


consistent  with  the  definition  of  well- 
baby  and  well-child  care  used  by  the 
American  Academy  of  Pediatrics  (AAP) 
and  incorporated  in  the  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  Blue  Cross  and  Blue  Shield 
benchmark  plan. 

We  also  proposed  to  apply  the 
prohibition  on  cost  sharing  to  services 
that  fit  the  definition  of  routine 
preventive  dental  services  used  by  the 
American  Academy  of  Pediatric 
Dentistry  (AAPD)  when  a  State  opts  to 
cover  these  services  under  its  program. 

We  proposed  at  §  457.520  that  the 
following  services  are  considered  well- 
baby  and  well-child  care  services  for  the 
purposes  of  the  prohibition  of  cost 
sharing  under  section  2103(e)(2): 

•  All  healthy  newborn  inpatient 
physician  visits,  including  routine 
screening  (whether  provided  on  an 
inpatient  or  on  an  outpatient  basis). 

•  Routine  physical  examinations. 

•  Laboratory  tests  relating  to  their 
visits. 

•  Immunizations,  and  related  office 
visits  as  recommended  in  the  AAP's 
"Guidelines  for  Health  Supervision  ID" 
(Jime  1997),  and  described  in  "Bright 
Futures:  Guidelines  for  Health 
Supervision  of  Infants,  Children,  and 
Adolescents"  (Green  M.,  (ed.).  1994). 

•  When  covered  imder  the  State  plan 
(at  the  State's  option)  routine  preventive 
and  diagnostic  dental  services  (for 
example,  oral  examinations, 
prophylaxis  and  topical  fluoride 
applications,  sealants,  and  x-rays)  as 
described  by  the  AAPD's  current 
Reference  Manual  (Pediatric  Dentistry, 
Special  Issue,  1997-1998,  vol  19:7,  page 
71-2). 

Comment:  One  commenter  noted  that 
the  language  of  this  section  is 
ambiguous  in  stating  that  the  "State 
plan  may  not  impose  copayments, 
deductibles,  coinsurance  or  other  cost 
sharing  with  respect  to  well-baby/well 
child  care  services  as  defined  by  the 
State."  HCFA  should  clarify  that  no 
preventive  service  as  defined  by  the 
Guidelines  for  Health  Supervision  III 
(including  the  appended 
Recommendations  for  Preventive 
Pediatric  Health  Care)  and  Bright 
Futiu^s  is  subject  to  cost  sharing,  as  was 
intended  by  the  underlying  statute. 

Response:  We  agree  with  the 
commenter  and  have  revised 
§  457.520(a)  to  be  clearer  that  a  State 
may  not  impose  cost  sharing  on  services 
that  would  ordinarily  be  considered 
well-baby  and  well-child  care.  As 
described  in  subpart  D,  Benefits.  States 
may  defijie  well-baby  and  well-child 
services  for  coverage  piuposes.  While 
this  may  provide  States  flexibility  in 
determining  the  appropriate  scope  of 
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benefits,  such  flexibility  is  not 
appropriate  with  respect  to  cost  sharing 
which  might  deter  appropriate 
utilization  of  covered  services.  Thus,  we 
are  specifying  in  §  457.520(a)  that  cost 
sharing  may  not  be  imposed  on  any 
covered  services  that  are  also  within  the 
scope  of  AAP  well-baby  and  well-child 
care  recommendations. 

Comment:  One  commenter  noted  that 
there  are  differences  between  the 
discussion  of  this  provision  in  the 
preamble  (64  FR  60913)  and  in  the 
regulations  text  (64  FR  60955).  The 
commenter  believed  the  provision  as  set 
forth  in  the  regulations  text  is  more 
clear. 

Response:  In  this  final  rule,  we  are 
adopting  the  provisions  regarding  well- 
baby  and  well-child  care  as  set  forth  in 
the  regulations  text  at  §457.520,  except 
that  we  have  amended  these  provisions 
to  clarify  the  scope  of  services  to  which 
the  prohibition  on  cost  sharing  applies. 

Comment:  A  number  of  commenters 
expressed  concern  that  adolescent 
health  care  services  are  not  specifically 
listed  as  well-baby  and  well-child  care 
services  exempt  from  cost  sharing. 
Although  the  preamble  notes  that  well- 
child  care  includes  health  care  for 
adolescents,  the  commenters  urged 
HCFA  to  make  specific  mention  of  this 
fact  in  the  regulation.  One  commenter 
recommended  that  HCFA  define 
adolescent  health  care  services  using  the 
schedules  from  the  American  Medical 
Association's  "Guidelines  for 
Adolescent  Preventive  Services,"  and 
the  American  College  of  Obstetricians 
and  Gynecologists,  "Primary  and 
Preventive  Health  Care  for  Female 
Adolescents"  as  well  as  those  of  the 
American  Academy  of  Pediatrics. 
Another  commenter  noted  that  there  is 
no  reason  why  a  physical  exam  for  a 
toddler  should  be  exempt  from  cost- 
sharing  requirements  while  an  exam 
and  related  services  for  an  adolescent 
are  not. 

Response:  It  is  not  necessary  to  add 
the  term  adolescent  to  the  regulation 
because  the  term  "child"  as  defined  by 
the  statute  and  regulation  refers  to 
enrollees  under  the  age  of  19  the  cost- 
sharing  rules  set  forth  in  this  regulation 
apply  to  all  children  under  age  19. 
Therefore,  States  cannot  impose  cost 
sharing  on  any  well-child  care  services 
provided  to  an  adolescent  under  the  age 
of  19.  In  addition,  the  standard 
recommended  by  the  AAP  for  routine 
physical  exams  specifically  includes 
treatment  of  adolescents. 

Comment:  One  commenter  disagreed 
with  the  use  of  a  specific  immunization 
schedule  because  it  may  be  difficult  for 
States  using  employer-sponsored 
insurance  to  implement  this 


requirement.  The  cqinmenter 
recommended  that  we  revise  the 
regulation  to  state  "Immimizations  and 
related  office  visits  as  medically 
necessary."  , 

Response:  We  are  not  accepting  the 
commenter's  suggestion  because 
immunizations  recommended  by  the 
Advisory  Commission  on  Immunization 
Practices  (ACIP)  are  generally  accepted 
as  being  medically  necessary.  The  State 
is  responsible  for  assiu'ing  that  an 
eiuollee  does  not  pay  cost  sharing  for 
any  immunizations  recommended  by 
ACIP. 

Comment:  One  commenter 
recommended  that  the  immunization 
schedule  include  updates. 

Response:  As  proposed, 
§  457.520(b)(4)  prohibits  cost  sharing  for 
immunizations  and  related  office  visits 
as  recommended  by  ACIP.  We  are 
retaining  this  language  in  the  final 
regulation  at  §  457.520(b)(4)  which  also 
indicates  that  updates  to  these 
guidelines  must  be  reflected  in  States 
cost-sharing  poUcies. 

Comment:  One  commenter  urged  that 
HCFA  remove  the  term  "routine 
physical  examinations"  from  the  list  of 
well-baby  and  well-child  care  services. 
The  inclusion  of  this  term  is  confusing 
in  this  comimenter's  view  because 
almost  every  office  visit  for  children 
entails  a  "physical  examination"  as  part 
of  the  evaluation  and  management 
component  of  the  office  visit.  As  an 
alternative,  the  commenter 
recommended  using  the  language  for 
well-baby  and  well-child  care  services 
as  listed  in  §457.10.  Other  commenters 
recommended  that  routine  exams  be 
specifically  tied  to  professionally 
established  periodicity  schedules. 

Response:  We  agree  that  our  intent 
may  have  been  unclear.  We  have  revised 
§  457.520(b)(2)  to  provide  that  the  well- 
baby  and  well-child  routine  physical 
exams,  as  recommended  by  the  AAP's 
"Guidelines  for  Health  Supervision  IE", 
and  described  in  "Bright  Futures: 
Guidelines  for  Health  Supervision  of 
Infants,  Children  and  Adolescents", 
(which  would  include  updates  to  either 
set  of  guidelines)  may  not  be  subject  to 
cost  sharing. 

Comment:  Several  commenters  stated 
that  lab  tests  should  not  be  exempt  from 
cost  sharing,  especially  given  that  lab 
tests  are  expensive  and  not  always 
preventive.  Since  lab  services  are 
provided  by  a  separate  entity,  outside  of 
the  office  of  the  physician  providing  the 
well-baby  and  well-child  care  service. 
States  should  be  given  flexibility  in 
determining  whether  to  exempt  lab 
services  from  cost  sharing,  particularly 
in  managed  care  settings.  One 
commenter  requested  that  HCFA  clarify 


the  intention  of  the  provisions 
excluding  lab  services  from  cost  sharing. 
The  commenter  questioned  if  the 
exemption  is  limited  to  laboratory  tests 
that  are  associated  with  the  well-baby 
and  well-child  visit. 

Response:  We  have  revised  the 
regulation  text  at  §  457.520(b)(3)  to 
indicate  that  States  are  required  to 
exempt  from  cost  sharing  only  those  lab 
tests  associated  with  the  well-baby/well- 
child  routine  physical  exams  described 
in  §  457.520(b)(2).  We  believe  the 
exemption  from  cost  sharing  for  these 
lab  tests  is  consistent  with  the  statutory 
intent  that  there  is  no  cost  sharing 
imposed  on  enrollees  for  well-baby  and 
well-child  care  services.  All  other  lab 
tests  that  are  not  routine  and  not  part  of 
a  well-baby  or  well-child  visit  may  be 
subject  to  cost-sharing  charges 
consistent  with  the  other  cost-sharing 
provisions  of  this  subpart. 

Comment:  Several  commenters 
indicated  their  view  that  States  should 
have  the  flexibiUty  to  determine  how 
best  to  improve  access  to  dental 
services.  In  their  view,  the  prohibition 
of  cost-sharing  for  dental  services  may 
discoiu^e  States  from  offering  dental 
services  under  SCHIP  because  it  is  an 
optional  benefit.  One  commenter 
recommended  prohibiting  States  from 
imposing  copayments.  deductibles, 
coinsurance  or  other  cost  sharing  for  all 
covered  dental  services.  This 
commenter  indicated  that  the  Medicaid 
program  has  clearly  demonstrated  that 
imposing  costly,  difficult,  and  risk 
shihing  management  procedures  on 
providers  severely  limits  participation 
in  such  programs  and  therefore  severely 
restricts  access  to  essential  oral  health 
care  for  this  high  risk;  high  need 
population.  The  commenter  stated  that, 
for  example,  if  a  child  arrives  in  a  dental 
office  without  the  appropriate  cost- 
sharing  funds,  the  practitioner  must 
either  defer  the  needed  service,  enter 
into  costly  billing  procedures,  or  waive 
the  money  due  and  such  waivers 
previously  have,  on  some  occasions, 
been  interpreted  as  insurance  frBud.  The 
commenter  indicated  that  our  policy 
may  discourage  practitioners  from 
participating  in  the  SCHIP  program  and 
result  in  problems  of  access  to  care  for 
the  children  with  the  greatest  need. 

Response:  The  majority  of  separate 
child  health  programs  offer  dental 
benefits  and  do  not  impose  cost  sharing 
on  preventive  dental  services.  U  States 
were  to  impose  cost  sharing  on 
preventive  benefits,  due  to  their  limited 
incomes,  enrollees  would  only  access 
services  when  needed  and  when 
services  are  most  expensive.  Almost  all 
States  have  elected  to  provide  at  least 
some  dental  coverage  in  their  State 
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plans  without  cost  sharing  for 
preventive  services.  The  cost-sharing 
exemption  pohcy  has  not  caused  States 
to  discontinue  coverage  of  dental 
services  thus  far.  In  addition,  we  note 
that  the  cost-sharing  exemption  on  well- 
baby  and  well-child  care  services  is 
based  upon  section  2103(e)(2)of  the  Act, 
which  provides  that  the  State  plan  may 
not  impose  cost  sharing  on  benefits  for 
these  preventive  services.  We  have 
interpreted  this  statutory  provision  to 
support  the  cost-sharing  exemption  for 
routine  preventive  and  diagnostic  dental 
services. 

6.  Public  Schedule  (§457.525) 

Section  2103(e)(1)(A)  of  the  Act 
requires  that  the  State  provide  a  public 
schedule  of  all  cost-sharing  charges.  We 
proposed  that  the  public  schedule 
contain  at  least  the  current  SCHIP  cost- 
sharing  charges,  the  beneficiary  groups 
upon  whom  cost  sharing  will  be 
imposed  (for  example,  cost  sharing 
imposed  only  on  children  in  families 
with  income  above  150  percent  of  the 
FPL),  the  cumulative  cost-sharing 
maximums,  and  the  consequences  for  an 
enrollee  who  fails  to  pay  a  cost-sharing 
charge.  We  also  proposed  that  the  State 
must  make  the  public  schedule 
available  to  enrollees  at  the  time  of 
enrollment  and  when  the  State  revises 
the  cost-sharing  charges  and/or 
cumulative  cost-sharing  maximum, 
applicants  at  the  time  of  application, 
SQilP  participating  providers  and  the 
general  public.  To  ensure  that  providers 
impose  appropriate  cost-sharing  charges 
at  the  time  services  are  rendered,  we 
proposed  that  the  public  schedule  must 
be  made  available  to  all  SCHIP 
participating  providers.  In  this  final 
rule,  we  have  added  §  457.525(a)(4) 
which  indicates  that  the  State  must 
include  in  the  public  schedide,  the 
mechanisms  for  making  payments  for 
required  charges.  We  also  added  to 
§  457.525(a)(5)  that  the  public  schedule 
describe  the  disemollment  protections 
pursuant  to  §  457.570. 

Comment:  Several  commenters 
recommended  that  States  have  the 
option  to  provide  information  in  the 
pubUc  schedule  that  defines  cumulative 
cost  sharing  as  a  percentage  of  income. 
The  commenters  requested  that  we 
clarify  that  States  can  defer 
responsibihty  for  distributing  the  public 
schedule  to  all  SCHIP  providers  to  the 
managed  care  entities  as  part  of  their 
contractual  obligations. 

Response:  States  may  define  the 
ciunulative  cost-sharing  maximum  as  a 
percentage  of  income  in  the  public 
schedule  and  request  that  managed  care 
entities  distribute  the  public  schedule  to 
all  SCHIP  providers  (although  the  State 


retains  the  responsibility  that  the 
entities  involved  make  the  schedule 
available  to  providers).  However,  we 
have  modified  the  regulation  at 
§  457.110(b)(2)  to  indicate  that  States 
must  calculate  the  precise  amount  of  the 
cumulative  cost-sharing  maximum  (the 
dollar  amount  instead  of  a  percentage  of 
income)  that  applies  to  the  individual 
enrollee's  family  at  the  time  of 
enrollment  (as  well  as  at  the  time  of  re- 
enrollment)  to  maximize  the  usefulness 
of  information  provided  to  the  family 
and  to  ensure  uniform  calciUation  of  the 
amoimt,  maximize  the  usefulness  of  the 
information,  and  make  tracking  easier. 

Comment:  One  commenter  urged 
HCFA  to  include  language  in  the 
preamble  that  "applicants"  ^d 
"enrollees"  include  adolescents 
(independent  from  other  children  in 
their  family)  and  that  information 
should  be  directed  to  them  about  any 
schedule  of  costs.  The  conunenters 
noted  that  adolescents  often  seek  care 
on  their  own,  not  only  for  services  that 
they  need  on  a  confidential  basis,  but 
for  other  services  as  well.  Unless  they 
are  aware  of  the  charges  they  may 
encounter,  and  the  services  that  do  not 
require  a  copayment,  they  may  be 
deterred  from  seeking  care,  in  this 
commenter's  view. 

Response:  Section  457.525(b) 
specifically  requires  States  to  provide  a 
public  schedule,  which  includes  a 
description  of  the  plan's  current  cost- 
sharing  charges,  to  SCHIP  enrollees  at 
the  time  of  application,  enrollment,  and 
when  cost-sluing  charges  are  revised. 
We  have  added  a  provision  at 
§  457.525(b)(1)  requiring  that  States 
provide  SCHIP  enrollees  the  public 
schedule  at  reenroUment  after  a 
redetermination  of  eligibility  as  well. 
This  section  also  requires  that  cost- 
sharing  charges  be  disclosed  to  SCHIP 
applicants  at  the  time  of  application. 
SCHIP  enrollees,  by  definition,  are 
children  under  age  19.  In  most  cases, 
this  information  will  be  given  to  bmily 
members  due  to  the  age  of  the  child. 
However,  we  encourage  States  to 
provide  information  about  cost  sharing 
directly  to  adolescent  applicants  and 
enroUes  when  appropriate.  We  cdso 
encourage  States  to  consider  the  range 
of  applicants,  enrollees  and  family   - 
members  who  might  benefit  from  the 
provision  of  this  information,  including 
adolescents,  and  we  encourage  States  to 
describe  the  plan's  current  cost-sharing 
charges  in  language  that  is  easily 
understood  and  tailored  to  the  needs  of 
target  populations,  consistent  with 
section  457.110. 

Comment:  One  commenter  suggested 
that  the  requirement  to  provide  the 
pubUc  schedule  to  applicants  may  be 


overwhelming  to  both  the  program  and 
the  applicants.  Enrollees  are  most 
interested  in  the  information  relating  to 
the  family's  individual  obligations. 

Response:  Section  2103(e)(1)(A)  of  the 
Act  provides  sufficient  authority  to 
require  States  to  make  a  public  schedule 
available,  and  to  provide  all  interested 
parties  with  notice  of  cost-sharing 
obligation  for  the  program.  In  addition, 
applicants  should  be  given  a  chance  to 
review  the  cost  sharing  structure  prior 
to  enrollment,  so  that  the  applicant  will 
understand  the  potential  costs  of  SCHIP 
and  can  make  a  reasoned  choice  as  a 
health  care  consumer.  This  policy  also 
aids  in  future  tracking  of  the  family's 
CQst-sharing  obligation. 

Comment:  One  commenter 
recommended  that  HCFA  require  that 
the  public  schedule  contain  information 
about  an  enrollee's  rights  with  respect  to 
cost  sharing,  including  the  right  to 
receive  notice  and  make  past  due 
payments,  as  well  as  other  protections 
established  by  the  State  in  compliance 
with  §  457.570. 

Response:  Section  457.525(a)(5)  of 
this  final  rule  requires  that  the  public 
schedule  include  a  description  of  the 
consequences  for  an  enrollee  who  does 
not  pay  a  cost-sharing  charge.  We  are 
also  revising  this  section  to  require 
States  to  discuss,  as  part  of  this 
description,  the  disenrollment 
protections  it  has  established  pursuant 
to  §457.570.  Section  457.570  requires 
States  to  provide  enrollees  vnth  an 
opportunity  to  pay  past  due  cost 
sharing,  as  well  as  an  opportunity  to 
request  a  reassessment  of  their  income, 
prior  to  disenrollment. 

Comment:  One  commenter 
recommended  that  we  require  States  to 
include  detailed  information  about  the 
cost-sharing  schedule  at  each  annual 
renewal  and  in  the  SCHIP  application 
packet/pamphlet.  Applications  should 
also  include  information  to  notify 
participants  of  services  that  are  subject 
to  cost  sharing. 

Response:  We  have  revised 
§  457.525(b)(1)  to  require  that  States  also 
provide  the  public  schedide  at  the  time 
of  a  re-enrollment  after  a 
redetermination  of  eUgibility.  In 
addition,  we  note  that  §  457.525(a)(1) 
requires  that  the  public  schedule  of 
cost-sharing  requirements  include 
information  on  current  cost-sharing 
charges  and  the  cumulative  cost-sharing 
maximums.  This  information  should 
specify  the  services  or  general  category 
of  services  for  which  cost  sharing  is 
imposed  and  services  that  are  exempt 
from  cost  sharing. 
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7.  General  Cost-Sharing  Protection  for 
Lower  Income  Children  (§  457.530) 

At  §  457.530,  we  proposed  to 
implement  section  2103(e)(1)(B)  of  the 
Act,  which  specifies  that  the  State  plan 
may  only  vary  premiums,  deductibles, 
coinsurance,  and  other  cost-sharing 
charges  based  on  the  family  income  of 
targeted  low-income  children  in  a 
manner  that  does  not  favor  children 
from  families  with  higher  income  over 
children  from  families  with  lower 
income.  We  noted  that  this  statutory 
provision  and  the  implementing 
regulations  apply  to  all  cost  sharing 
imposed  on  children  regardless  of 
feinily  income. 

Comment:  One  commenter  requested 
that  when  considering  tlie  requirement 
that  States  not  vary  cost  sharing  based 
on  the  family  income  of  the  targeted 
low-income  children  in  a  manner  that 
favors  children  from  families  with 
higher  income  over  children  frvm 
femilies  with  lower  income,  HCFA 
should  consider  the  issue  of  disposable 
income.  The  commeciter  recommended 
that  we  shoiUd  consider  only  the 
income  the  family  receives  above  100 
percent  of  the  FPL  (disposable  income). 
When  applying  a  flat  percentage 
assessment,  the  assessment  will 
consume  more  of  the  lower-income 
family's  disposable  income  than  the 
disposable  income  of  a  higher-income 
family.  The  commenter  cited  the 
following  example:  A  straight  3  percent 
assessment  woiild  consume  9  percent  of 
the  disposable  income  for  a  family  at 
150  percent  of  poverty  but  only  6.5 
percent  of  the  income  for  a  family  at  185 
percent  of  poverty. 

Response:  We  recognize  that  health 
care  costs  may  consume  a  larger 
proportion  of  a  lower  income  family's  ' 
disposable  income.  Accordingly,  at 
§  457.560(d),  we  provide  for  a  lower 
cumidative  cost-sharing  maximum  (2.5 
percent)  for  cost  sharing  imposed  on 
children  in  families  at  or  below  150 
percent  of  the  FPL  in  part  because  of  the 
higher  proportionate  consumption  of 
disposable  income  at  lower  poverty 
levels.  Also,  in  accordance  with 
§  457.540(b),  and  section  2103(a)(1)(B) 
of  the  Act,  copayments,  coinsurance, 
deductibles  and  similar  charges 
imposed  on  children  whose  family 
income  is  at  or  below  100  percent  of  the 
FPL  may  not  be  more  than  what  is 
permitted  under  the  Medicaid  rules  at 
§  447.52  of  this  part  and  the  charges 
may  not  be  greater  for  children  in  lower 
income  families  than  for  children  in 
higher  income  families. 


8.  Cost-Sharing  Protection  to  Ensure 
Enrollment  of  American  Indians/Alaska 
Natives  (§457.535) 

Section  2102(b)(3)(D)  of  the  Act 
requires  the  State  plan  to  include  a 
description  of  the  procedures  used  to 
ensure  the  provision  of  child  health 
assistance  to  targeted  low-income 
children  in  the  State  who  are  Indians  (as 
defined  in  section  4(c)  of  the  Indian 
Health  Care  Improvement  Act).  To 
ensure  the  provision  of  health  care  to 
children  from  AI/AN  families,  we 
proposed  that  States  must  exclude  AI/ 
AN  children  from  the  imposition  of 
premiums,  deductibles,  coinsurance, 
copayments  or  any  other  cost-sharing 
charges.  For  the  purposes  of  this 
section,  we  proposed  to  use  the 
definition  of  Indians  referred  to  in 
section  2102(b)(3)(D)  of  the  Act,  which 
defines  Alaska  Natives  and  American 
Indians  as  Indians  defined  in  section 
4(c)  of  the  Indian  Health  Care 
Improvement  Act,  25  U.S.C.  1603(c).  We 
also  specified  in  the  regulation  that  the 
State  must  only  grant  this  exception  to 
AI/AN  members  of  Federally  recognized 
tribes  (as  determined  by  the  Bureau  of 
Indian  Affairs). 

Cozmnent;  Several  commenters 
requested  that  HCFA  reconsider  the  AI/ 
AN  exemption.  Many  commenters  noted 
that  it  is  administratively  burdensome 
(especially  in  States  with  small  AI/AN 
populations)  and  expensive  in  Ught  of 
the  fact  that  a  number  of  States  have 
already  negotiated  contracts  with  health 
care  entities  that  assume  cost  sharing  for 
this  popidation  and  appUcation  of  the 
10  percent  limit  on  administrative 
expenditures.  Many  commenters 
recommended  that  we  focus  on 
technical  assistance  instead  to  assure 
that  States  are  consulting  with  tribes. 
Some  commenters  were  concerned  that 
having  no  cost  sharing  for  this  group, 
but  having  it  for  other  children  in  the 
program  would  single  out  AI/AN 
children  in  health  care  provider  offices 
and  facilities.  Also,  commenters 
believed  our  pohcy  contradicts  the 
statutory  intent  to  prevent 
discrimination  against  children  with 
lower  family  incomes.  In  their  view,  the 
elimination  of  cost  sharing  in  these 
situations  creates  a  different  standard 
for  a  specific  population  group  and  may 
imply  to  both  providers  and  families 
SCHIP  enrollees  that  AI/AN  children's 
parents  cannot  be  relied  upon  to  pay 
anything  toward  the  costs  of  their  health 
care.  One  commenter  observed  that  if 
HCFA's  reason  for  exemption  is  because 
AI/AN  children  are  typically  imable  to 
pay  cost  sharing,  then  the  exemption 
should  apply  to  special  needs  children 
as  well. 


Response:  Section  2102(b)(3)(D)  of  the 
Act  requires  that  a  State  ensure  the 
provision  of  child  health  assistance  to 
targeted  low-income  children  in  the 
State  who  are  Indians.  In  accordance 
with  this  statutory  provision  and  to 
enhance  access  to  child  health 
assistance,  we  have  specified  that  States 
may  not  impose  cost  sharing  on  this 
population.  This  exemption  is 
consistent  with  section  2103(e)(1)(B)  of 
the  Act  because  this  statutory  provision 
prohibits  States  from  imposing  cost 
sharing  based  on  the  family  income  of 
targeted  low-income  children  in  a 
maimer  that  favors  children  from 
families  with  higher  income  over 
children  from  families  with  lower 
income.  The  exemption  from  cost 
sharing  for  AI/AN  children  is  not  a 
variation  of  the  cost  sharing  based  on 
the  family's  income  and  is  not  a 
violation  of  section  2103(e)(1)(B).  The 
cost-sharing  exemption  for  AI/AN 
children  is  based  upon  the  statutory 
requirement  at  section  2102(b)(3)(D), 
which  requires  particular  attention  to 
this  population. 

This  cost-sharing  exemption  also 
reflects  the  unique  Federal  trust  with 
and  responsibility  toward  AI/ANs.  The 
statute  specifically  singles  out  children 
who  are  AI/ANs  and  requires  that  States 
ensure  that  such  children  have  access  to 
care  under  SCHIP.  The  statute  confirms 
that  AI/AN  children  are  a  particularly 
vulnerable  population,  and  that  a 
requirement  to  pay  cost  sharing  will  act 
as  a  barrier  to  access  to  care  for  this 
population.  Therefore,  in  order  to 
operate  a  SCHIP  program  in  compliance 
with  section  2103(b)(3)(D),  the  only  way 
to  ensure  access  to  AI/AN  children  is  to 
exempt  them  from  the  cost-sharing 
requirements.  In  addition,  absent  this 
exemption  for  AI/AN  children,  these 
children  may  pursue  services  from  the 
Indian  HealUi  Service  (IHS)  (where  cost 
sharing  is  not  required)  without 
pursuing  coverage  under  SCHIP  or 
Medicaid.  We  disagree  with  the 
commenter's  assertion  that  a  similar 
exemption  should  be  granted  for 
children  with  special  needs,  there  is  no 
parallel  statutory  provision  that  requires 
States  ensure  access  to  this  population. 
While  the  unique  medical  needs  of  this 
population  are  not  insignificant,  the  AI/ 
AN  exemption  is  based  on  the  Federal 
tribal  relationship  and  responsibiUfy  for 
protection  of  this  specific  group. 
However,  we  do  not  believe  there  is 
sufficient  rationale  or  authority  for 
including  special  needs  children  under 
this  exemption. 

We  further  recognize  that  it  may  be 
administratively  burdensome  for  some 
States  to  exempt  this  population  if 
States  are  required  to  verify  the  status  of 
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the  enrollee  as  hidians.  However,  States 
may  rely  od  the  beneficiary  to  self- 
identify  their  membership  in  a 
Federally-recognized  tribe  and  self- 
identification  would  substantiaUy 
reduce  the  administrative  burden  and 
associated  costs  to  the  State.  Also,  this 
exemption  will  not  single  out  AI/AN 
children  at  providers'  offices  and 
facihties  if  the  State  requires  the 
enrollee  to  self-identify  at  the  time  of 
enrollment  and  the  State  provides 
inconspicuous  identification  for  these 
children  so  that  providers  know  not  to 
charge  them  cost  sharing  at  the  time  the 
enrollee  receives  services. 

Comment:  One  conunenter  asked 
HC!FA  to  clarify  that  cost-sharing 
charges  are  not  imposed  by  Tribal 
clinics  or  communify  health  centers. 

Response:  Under  §457.535,  the  AI/ 
AN  popidation  is  exempt  from  cost 
sharing.  IHS  facilities  and  tribal 
facihties  operating  with  funding  under 
P.L.  93-638  ("tribal  638  facilities")  do 
not  charge  cost  sharing  to  the  AI/AN 
population. 

Comment:  Several  commenters 
recommended  that  the  States'  costs 
incurred  due  to  the  AI/AN  exemption 
should  be  reimbursed  with  100  percent 
Federal  funds. 

Response:  A  State  will  be  able  to 
claim  match  for  increased  costs 
resulting  from  the  AI/AN  exemption  at 
the  State's  enhanced  matching  rate. 
However,  we  do  not  have  authority 
under  title  XXI  to  provide  100  percent 
FMAP  for  these  coists  and  would 
therefore  need  a  legislative  change  to  do 
so. 

Comment:  Several  commenters 
recommended  that  AI/AN  enrollees  be 
permitted  to  self-certify  their  AI/AN 
status  if  HCFA  does  not  conoir  with  the 
commenter's  request  to  remove  the  AI/ 
AN  cost-sharing  exemption. 

Response:  We  agree  and  take  note  that 
we  have  revised  the  pohcy  set  forth  in 
the  preamble  to  the  proposed  rule. 
States  may  allow  self-identification  for 
the  purposes  of  the  AI/AN  cost-sharing 
exemption.  Self-identification  is 
consistent  with  oior  poUcies  that 
encourage  States  to  simplify  the 
appUcation  and  enrollment  processes. 

Comment:  One  conunenter  suggested 
that  we  apply  the  AI/AN  cost-sharing 
exemption  to  all  Indians  based  on  the 
definition  referred  to  in  section 
2102(b)(3)(D).  The  conunenter  requested 
that  we  remove  the  provision  in  the 
proposed  regiilation  at  §457.535  that 
would  narrow  this  definition  to  "AI/AN 
members  of  a  Federally  recognized 
tribe."  The  conunenter  stated  that  this 
definition  of  AI/AN  children  is  more 
restrictive  than  that  in  the  Indian  Health 
Care  Improvement  Act,  has  no  basis  in 


title  XXI  and  it  is  also  inconsistent  with 
the  definition  of  Indian  set  forth  in  the 
consultation  provisions  at  §  457.125(a), 
which  expressly  request  that  States 
consult  with  "Federal  recognized  tribes 
and  other  Indian  tribes  and 
organizations  in  the  State  *  *  *"  The 
conunenter  indicated  the  view  that  there 
is  little  point  in  consulting  with  non- 
Federally  recognized  tribes  about 
enrollment  in  SCHIP  if  the  children  of 
those  tribes  are  not  excluded  ftom  the 
premiums  and  cost  sharing. 

Response:  Because  the  Federal/tribal 
relationship  is  focused  only  on  AI/ANs 
who  are  members  of  Federally 
recognized  tribes,  this  final  rule  only 
requires  States  to  exempt  from  cost 
sharing  AI/ANs  who  are  members  of 
Federally  recognized  tribes.  With  regard 
to  the  consultation  requirements  at 
proposed  §  457.125(a),  we  note  that, 
although  the  cost-sharing  exemption  is 
required  only  for  AI/ANs  who  are 
members  of  a  Federally  recognized  tribe, 
individuals  frtim  other  tribes  may  be 
eligible  for  child  health  assistance  under 
SCHIP.  There  are  niunerous  issues  other 
than  cost  sharing  that  are  involved  in 
designing  and  operating  a  program,  and 
we  believe  that  States  shoilld  be  open  to 
consultation  with  all  interested  parties, 
including  non-federally  recognized 
tribes.  As  such,  we  have  removed  the 
consultation  requirement  from  §  457.125 
cuid  encoiu^ge  the  participation  of  these 
groups  in  the  public  involvement 
process  established  by  the  State  in 
accordance  with  the  new  §  457.120(c). 
Finally,  we  have  modified  the  definition 
of  American  Indian/ Alaska  Native  at 
§  457.10  to  be  consistent  with  the  Indian 
Health  Care  Improvement  Act,  yet  also 
comport  more  closely  with  the 
definition  used  in  the  Indian  Self 
Determination  Act  (ISDEAA). 

Comment:  One  conunenter  suggested 
that  HCFA  allow  time  for  States  to 
comply  with  this  new  requirement  and 
not  delay  approval  of  State  plans  or  plan 
amendments  for  the  time  it  will  take  to 
change  State  law  to  implement  this 
change. 

Response:  In  a  letter  dated  October  6, 
1999,  HCFA  informed  SCHIP  State 
health  officials  that  we  interpret  the 
SCHIP  statute  to  preclude  cost  sharing 
on  AI/AN  children.  Since  October  1999, 
we  have  required  States  submitting 
State  plan  amendments  to  alter  cost 
sharing  to  comply  with  the  exemption 
in  order  to  gain  approval  for  these 
amendments.  States  that  have  not 
submitted  such  amendments  have  been 
given  ample  notice  of  this  policy.  We 
will  expeK:t  all  States  to  comply  with  the 
requirements  of  §  457.565(b),  which 
implements  the  exemption  of  AI/AN 
targeted  low-income  children  bom  cost 


sharing  and  comply  immediately  with 
this  requirement  upon  the  effective  date 
of  this  regulation. 

Comment:  One  commenter  suggested 
that  States  with  small  AI/AN  Indian 
populations  be  waived  from  the  cost 
sharing  exemption  so  they  can  continue 
their  programs  as  implemented. 

Response:  We  realize  there  is  some 
concern  about  the  administrative 
difficulties  related  to  exempting  AI/AN 
children  from  cost  sharing  in  States 
with  small  AI/AN  populations. 
However,  as  noted  above,  we  will 
permit  AI/AN  applicants  to  self-identify 
at  the  time  of  enrollment  for  the 
piuposes  of  the  cost-sharing  exemption. 
This  policy  minimizes  the 
administrative  burden  on  States. 

Comment:  Two  conunenters  asked 
HCFA  to  clarify  that,  in  States  with 
SCHIP  or  Medicaid  expansions 
involving  AI/AN  adults  or  entire 
families,  the  cost-sharing  exemption  be 
appUed  to  AI/AN  adults  as  well. 

Response:  In  States  with  separate 
child  health  programs  or  Medicaid 
expansions  that  provide  coverage  to  AI/ 
AN  adults  or  entire  AI/AN  families,  the 
cost-sharing  exemption  only  appUes  to 
children.  If  a  State  has  imposed  a 
premium  on  the  femily,  the  State  must 
reduce  the  premiiun  proportionately  so 
that  it  appUes  to  adults  only.  They  also 
must  not  deny  children  access  to 
coverage  if  the  adults  in  the  family 
cannot  make  premium  payments.  We 
are  not  restricting  cost  sharing  for  AI/ 
AN  adults  because  section  2102(b)(3)(D) 
directly  refers  to  children  only. 

9.  Cost-Sharing  Charges  for  Children  in 
Families  at  or  Below  150  Percent  of  the 
Federal  Poverty  Line  (FPL)  (§  457.540) 

Section  2103(e)(3)  of  the  Act  sets  forth 
the  limitations  on  premiums  and  other 
cost-sharing  charges  for  children  in 
families  with  incomes  at  or  below  150 
percent  of  the  FPL.  Piusuant  to  section 
2103(e)(3)(A)(I)  of  the  Act,  we  proposed 
that  in  the  case  of  a  targeted  low-income 
child  whose  family  income  is  at  or 
below  150  percent  of  the  FPL,  the  State 
plan  may  not  impose  any  enrollment 
fee,  premium,  or  similar  charge  that 
exceeds  the  charges  permitted  under  the 
Medicaid  regulations  at  §447.52,  which 
implement  section  1916(b)(1)  the  Act. 
Section  447.52  specifies  the  maximum 
monthly  charges  in  the  form  of 
enrollment  fees,  premiiuns,  and  similar 
charges,  for  Medicaid  eligible  families. 

Section  2103(e)(3)(A)(ii)  provides  that 
copayments,  coinsurance  or  similar 
charges  imposed  on  children  in  families 
with  income  at  or  below  150  percent  of 
the  FPL  must  be  nominal,  as  determined 
consistent  with  regulations  referred  to 
in  section  1916(a)(3)  of  the  Act,  with 


\ 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2583 


such  appropriate  adjustment  for 
inflation  or  other  reasons  as  the 
Secretary  determines  to  be  reasonable. 
The  Medicaid  regulations  that  set  forth 
these  nominal  amounts  are  found  at 
§447.54.  For  children  whose  family 
income  is  at  or  below  100  percent  of  the 
FPL,  we  proposed  that  any  copayments, 
coinsiuance,  deductibles  or  similar 
charges  be  equal  to  or  less  than  the 
amounts  permitted  under  the  Medicaid 
regulations  at  §447.54.  For  children 
whose  family  income  is  at  101  percent 
to  150  percent  of  the  FPL,  we  proposed 
adjusted  nominal  amoiuits  for 
copayments,  coinsurance,  and 
deductibles  to  reflect  the  SCHIP 
enrollees  ability  to  pay  somewhat  higher 
cost  sharing.  We  proposed  that  the 
frequency  of  cost  sharing  meet  the 
requirements  set  forth  in  proposed 
§457.550. 

We  also  proposed  that  the  cost 
sharing  imposed  on  children  in  families 
with  incomes  at  or  below  150  percent  of 
the  FPL  be  limited  to  a  cumulative 
maximum  consistent  with  proposed 
§457.560.  Specifically,  we  proposed 
that  total  cost  sharing  imposed  on 
children  in  this  population  be  limited  to 
2.5  percent  of  a  family's  income  for  a 
year  (or  12  month  eligibility  period). 

Comment:  One  commenter  questioned 
if  the  cost-sharing  limits  at  §§  457.540, 
457.545,  457.550,  457.555  and  457.560 
apply  to  out-of-network  cost-sharing 
charges.  The  commenter  recommended 
that  the  limits  only  apply  to  services 
delivered  through  the  network 
participating  providers.  If  not,  the 
commenter  argued  that  States  cannot 
effectively  use  managed  care  to  control 
costs  and  will  be  unable  to  develop 
effective  partnerships  with  employer- 
sponsored  health  insurance  programs  to 
provide  SCHIP  services. 

Response:  If  an  enrollee  receives 
services  outside  of  the  network  that 
were  not  approved  or  authorized  by  the 
managed  care  entity  (MCE)  to  be 
received  outside  of  the  network,  then 
the  services  are  considered  non-covered 
services  and  the  enrollee  may  be 
responsible  for  related  cost-sharing 
charges  imposed  (other  than  in  the  case 
of  emergency  services  provided  under 
§  457.555(d))  irrespective  of  the  limits 
established  imder  the  above  referenced 
sections.  If,  however,  the  services  are 
authorized  by  the  MCE  and  provided  by 
an  out-of-network  provider,  the  cost- 
sharing  limits  of  this  subpart  apply.  A 
State  must  ensiue  enrollees  access  to 
services  covered  under  the  State  plan, 
but  a  State  has  discretion  over  whether 
to  use  a  fee-for-service  or  a  managed 
care  arrangement. 

Comment:  A  couple  of  commenters 
observed  that  the  premiiun  limits  as  set 


forth  in  the  Medicaid  regulations  at 
§  447.52  are  unreasonably  low,  since 
these  cost-sharing  provisions  and  limits 
have  not  been  updated  since  the  1970s. 
These  conunenters  proposed  that  we  use 
a  percentage  (of  payment)  to  set  these 
amounts  instead  of  a  flat  dollar  amount. 

Response:  Section  2103(e)(3)(A)(I) 
provides  that  States  may  not  impose 
enrollment  fees,  premiums  or  similar 
charges  that  exceed  the  maximum 
monthly  charges  permitted,  consistent 
with  the  standards  established  to  carry 
out  section  1916(b)(1)  of  the  Act. 
Permitting  States  to  charge  higher 
premiums  on  families  with  incomes  at 
this  level  of  poverty  would  be 
inconsistent  with  the  statute. 

Comment:  One  commenter  suggested 
that  the  rule  and  preamble  explicitly 
address  the  cost  sharing  treatment  of 
children  in  families  below  the  Federal 
Poverty  Level.  They  noted  that,  in  States 
that  have  retained  the  resource  test  for 
children  in  Medicaid,  significant 
numbers  of  children  below  poverty  will 
be  enrolled  in  separate  child  health 
programs  due  to  excess  assets.  This 
commenter  recommended  that  §457.540 
be  revised  to  reflect  the  fact  that  some 
adolescents  imder  100  percent  of  the 
FPL  may  be  receiving  SCHIP  services 
until  they  are  fully  phased  into  regular 
Medicaid  and  that  protections  must 
apply  to  these  children  as  well. 

Response:  Section  457.540(b)  of  the 
proposed  regulation  addresses  the  need 
for  lower  cost-sharing  limits  for  cost 
sharing  imposed  on  all  children  below 
100  percent  of  the  FPL.  This  section 
limits  cost  sharing  to  the  uninflated 
Medicaid  cost-sharing  limits  permitted 
under  §447.54  of  this  chapter.  Section 
2103(e)(3)(A)(I)  limits  premiums, 
enrollment  fees,  or  sinular  charges  to 
the  maximums  permitted  in  accordance 
with  section  1916(b)(1)  of  the  Act.  In 
addition,  because  the  definition  of 
"child"  includes  adolescents  under  the 
age  of  19,  there  is  no  need  to  revise  this 
section.  We  have  retained  this  proposed 
provision  in  the  final  regulation. 
However,  it  should  be  noted  that  we 
have  added  paragraphs  (d)  and  (e)  to 
§457.540.  These  requirements  were 
originally  part  of  §  457.550,  which  has 
been  removed  to  improve  the  format  of 
the  regulation. 

Comment:  One  commenter  disagreed 
with  the  separate  grouping,  relative  to 
cost  sharing,  for  SCHIP  enrollees  under 
100  percent  of  the  FPL  and  the 
application  of  the  Medicaid  cost-sharing 
limits  to  this  population.  The 
commenter  noted  that  the  proposal  is 
beyond  the  statute  (the  statute  only 
refers  to  two  tiers — above  150  percent  of 
the  FPL  and  at  or  below  150  percent  of 
the  FPL)  and  that  the  monetary 


difference  between  the  SCHIP  schedule 
applicable  to  101  percent  to  150  percent 
of  the  FPL  and  the  Medicaid  cost- 
sharing  schedule  is  minimal.  The 
commenter  noted  that  the  cost  to  States 
to  create  a  program  for  this  new  income 
level  is  very  significant.  The  conunenter 
argued  that  the  Medicaid  cost-sharing 
requirements  proposed  for  SCHIP 
enrollees  under  100  percent  FPL  were 
developed  two  decades  ago  and  have  no 
connection  to  current  health  care  costs 
or  program  changes.  According  to  this 
commenter,  creating  this  new  tier  of 
eligible  SCHIP  enrollees  does  not  seem 
to  comport  with  the  flexibility  provided 
States  in  the  Congressional  debate  on 
SCHIP,  or  written  in  title  XXI. 

Response:  Section  2103(e)(3)(A)(ii)  of 
the  Act  specifies  that  the  State  plan  may 
not  impose  "a  deductible,  cost  sharing, 
or  similar  charge  that  exceeds  an 
amoiuit  that  is  nominal  (as  determined 
consistent  with  the  regulations  referred 
to  in  section  1916(a)(3)  of  the  Act),  with 
such  appropriate  adjustment  for 
inflation  or  other  reasons  as  the 
Secretary  determines  to  be  reasonable." 
The  Secretary  has  the  discretion  to 
determine  the  increases  to  the  Medicaid 
cost-sharing  limitations  that  are 
reasonable  and  under  this  authorify  the 
Secretary  has  determined  that  it  is  not 
reasonable  for  States  to  impose  cost 
sharing  above  the  Medicaid  limitations 
contained  in  §  447.54  for  children  with 
family  incomes  that  are  below  the 
Federal  poverty  line.  As  noted  in  the 
comment  above,  children  at  this  income 
level  who  are  eligible  for  separate  child 
health  programs  typically  reside  in 
States  that  have  retained  the  resource 
test  for  children  in  Medicaid,  and  may 
be  well  below  100  percent  of  the  FPL. 
In  this  case,  even  small  increments  in 
cost  sharing  may  impact  the  abiUty  to 
access  services. 

10.  Cost  Sharing  for  Children  in 
Families  Above  150  Percent  of  the  FPL 

(§457.545) 

Section  2103(e)(3)(B)  mandates  that 
the  total  annual  aggregate  cost  sharing 
with  respect  to  all  targeted  low-income 
children  in  a  family  with  income  above 
150  percent  of  the  FPL  not  exceed  5 
percent  of  the  family's  income  for  the 
year  involved.  The  proposed  regulation 
provided  that  the  plan  may  not  impose 
total  premiums,  enrollment  fees, 
copayments,  coinsurance,  deductibles, 
or  similar  cost-sharing  charges  in  excess 
of  5  percent  of  a  family's  income  for  a 
year  (or  12  month  eligibilify  period).  We 
have  deleted  this  section  because  it 
repeats  the  requirements  already  stated 
in  §  457.560(c).  Please  see  the  comments 
and  responses  at  §  457.560(c)  for  further 
discussion. 
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1 1 .  Restriction  on  the  Frequency  of  Cost- 
Sharing  Charges  on  Targeted  Low- 
Income  Children  in  Fainilies  at  or  Below 
150  Percent  of  the  FPL  (§  457.550) 

Section  2103(e)(3)(A){ii)  of  the  Act 
specifies  that  the  State  plan  may  not 
impose  a  deductible,  cost  sharing,  or 
similar  charge  that  exceeds  an  amount 
that  is  nominal  as  determined  consistent 
with  regulations  referred  to  in  section 
1916(a)(3)  of  the  Act.  "with  such 
appropriate  adjustments  for  inflation  or 
other  reasons  as  the  Secretary 
determines  to  be  reasonable".  We 
proposed  to  adopt  the  Medicaid  rule  at 
§  447.53(c)  that  does  not  permit  the  plan 
to  impose  more  than  one  type  of  cost- 
sharing  charge  (deductible,  copayment, 
or  coinsurance)  on  a  service.  We  also 
proposed  that  a  State  may  not  impose 
more  than  one  cost-sharing  charge  for 
multiple  services  provided  during  a 
single  office  visit. 

We  also  proposed  to  adopt  the 
Medicaid  rules  at  §  447.55  regarding 
standard  copayments.  Specifically,  we 
proposed  to  provide  that  States  can 
establish  a  standard  copayment  amount 
for  low-income  children  from  families 
with  incomes  from  101-150  percent  FPL 
for  any  service.  We  proposed  to  expand 
upon  the  Medicaid  rules  and  allow 
States  to  provide  a  standard  copayment 
amount  for  any  visit.  Similar  to  the 
provisions  at  §  447.55  that  allow  a 
standard  copayment  to  be  based  upon 
the  average  or  typical  payment  of  the 
service,  our  proposed  provision  woidd 
allow  a  State  to  impose  a  standard 
copayment  per  visit  for  non- 
institutional  services  based  upon  the 
average  cost  of  a  visit  up  to  the 
copayment  limits  specified  at  proposed 
§  457.555(a),  on  these  families. 

Conunent:  A  few  commenters  asked  if 
States  can  still  charge  an  enrollment  fee. 
HCFA  should  clarify  that  States  can 
charge  both  an  enrollment  fee  for  SCHIP 
and  copayments  for  services,  provided 
aggregate  and  individual  dollar  limits 
on  cost  sharing  are  observed. 

Response:  States  can  charge  an 
enrollment  fee  for  families  at  or  below 
150  percent  FPL  as  long  as  the 
enrollment  fee  does  not  exceed  the 
maximums  specified  in  §  457.540(a)  for 
children  in  families  at  or  below  150 
percent  of  the  FPL  and  does  not  exceed 
the  cimiulative  cost-sharing  maximum 
in  accordance  with  §  457.560(d)  (2.5 
percent  of  a  family's  income  for  a  year 
or  length  of  the  child's  eligibility 
period).  For  enrollment  fees  imposed  on 
children  in  families  with  income  above 
150  percent  of  the  FPL,  enrollment  fees 
and  other  cost  sharing  are  limited  to  the 
cumulative  cost-sharing  maximum 
specified  in  §457.560(c}  (5  percent  of 


the  enrollee's  family  income  for  a  year 
or  the  length  of  the  child's  period  of 
eligibility).  The  restriction  on 
imposition  of  one  type  of  cost  sharing  in 
this  section  applies  only  to  copayments, 
deductibles,  and  coinsurance  or  similar 
charges. 

Comment:  One  commenter  strongly 
supported  the  provision  of  the  proposed 
rule  that  prohibits  imposition  of  more 
than  one  copayment  for  multiple 
services  provided  during  a  single  office 
visit.  The  commenter  noted  that  this  is 
a  key  issue  for  adolescents  and  that 
adolescents  seek  a  variety  of  health  care 
services  on  their  own  and  seek  to  do  so 
on  a  confidential  basis  (for  example, 
diagnosis  and  treatment  for  a  sexually 
transmitted  disease).  The  commenter 
recommended  that  the  preamble  (or 
regulation)  clarify  whether  there  can  be 
only  one  copayment  required  for  a 
single  office  visit  (for  example,  a  $5.00 
copayment  for  the  visit)  and  whether 
the  copayment  must  cover  any 
associated  lab  tests,  diagnostic 
procedures,  and  prescription  drugs,  or 
whether  any  additional  copayments  can 
be  required.  The  commenter  urged  that 
HCFA  make  clear  that  only  one 
copayment  per  visit  may  be  required  for 
all  services  associated  with  the  single 
visit. 

One  commenter  opposed  the 
prohibition  on  imposing  more  than  one 
cost-sharing  charge  for  multiple  services 
provided  during  a  single  office  visit.  In 
the  commenter's  view,  cost  sharing 
should  relate  to  the  provision  of  services 
rather  than  a  visit.  TTie  commenter 
noted  that  CPT  W  codes  for  physicians 
do  not  bundle  multiple  physicians  or 
multiple  services  into  a  single  visit.  In 
this  conunenter's  view,  the  proposed 
rule  is  also  more  restrictive  than  the 
current  Medicaid  provisions,  which  tie 
cost  sharing  to  services,  not  to  visits. 
The  conunenter  argued  that  this  added 
restraint  on  cost  sharing  is  unnecessary 
because  SCHIP  enrollees  are  already 
protected  from  excessive  charges  by  the 
overall  cost-sharing  caps  and  the  limits 
on  copajmients. 

Response:  Section  457.550(b)  (now 
§  457.540(e))  specifies  that  States  caimot 
impose  more  than  one  copayment  for 
multiple  services  furnished  during  one 
office  visit.  Thus,  the  copayment  must 
cover  any  associated  lab  tests  and 
diagnostic  procediues.  Only  one 
copayment  per  visit  may  be  required  for 
all  services  delivered  during  the  single 
visit.  Lab  tests  performed  at  another  site 
or  prescription  drugs  obtained  at  a 
pharmacy  may  be  subject  to  additional 
copayments.  While  the  commenter 
notes  that  this  is  more  restrictive  than 
Medicaid,  under  Medicaid  a  provider 
cannot  deny  services  to  an  enroUee  if  he 


or  she  cannot  pay  the  associated 
copajnment.  SCHIP  providers  can  deny 
services  to  enrollees  under  these 
circumstances.  The  per  visit  cost- 
sharing  limit  is  intended  to  prevent 
access  problems  for  SCHIP  enrollees. 

Comment:  Several  commenters 
requested  that  §  457.550(b)  not  apply  to 
dental  services  or  vision  services 
because  they  are  benefits  that  are 
defined  by  each  individual  service.  In 
these  commenters'  view,  limiting  the 
frequency  of  cost  sharing  jeopardizes 
the  State's  ability  to  contract  with  many 
participating  dental  providers  and  limits 
the  provision  of  needed  dental  services 
for  SCHIP  enrollees. 

Response:  The  majority  of  State  child 
health  programs  offer  coverage  for 
dental  services  and  we  believe  this 
provision  will  not  adversely  affect  State 
coverage  of  these  services.  In  addition, 
provider  participation  is  more  likely  to 
be  influenced  by  States'  payment  rates 
than  by  cost  sharing  from  enrollees. 
Once  again,  we  believe  it  is  important 
that  the  cost  sharing  on  enrollees  at  or 
below  150  percent  of  the  FPL  be 
nominal  in  order  to  encourage  enrollees 
to  access  vision  and  dental  services 
before  more  expensive  treatment  is 
required. 

Comment:  One  commenter  indicated 
that  §  447.550(b)  should  state  that  "any 
copa)rment  that  the  State  imposes  under 
a  fee  for  service  system  may  not  exceed 
$5.00  per  visit,  regardless  of  the  number 
of  services  furnished  during  one  visit." 
Because  the  conunenter  assumes  that 
the  provider  will  seek  the  highest 
allowable  copayment,  for  clarity,  the 
rule  should  simply  state  that  $5.00  is 
the  maximum  allowable  per  copayment 
visit.  Section  457.550(b)  is  redesignated 
as  §  457.540(e). 

Response:  We  have  modified  the 
regulation  to  clarify  that  the  provider 
can  only  collect  up  to  the  maximum 
amount  allowed  by  the  State  based  on 
the  total  cost  of  services  delivered 
during  the  office  visit.  The  provider 
cannot  charge  copayments  in  excess  of 
what  the  State  permits  imder  the  State  - 
plan. 

Comment:  One  commenter  pointed 
out  an  error  in  paragraph  (c)  of 
§  457.550,  which  refers  to  the  maximum 
copayment  amounts  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 
The  reference  should  be  to  §  457.555  (b) 
and  (c). 

Response:  We  agree  with  the 
conmienter  and  have  made  these 
corrections  to  the  final  regulation  text 
(§  457.550(c)  has  been  redesignated  as 
§  457.555(e)).  In  addition,  we  have 
revised  the  reference  to  include 
subsection  (a)  as  well. 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2585 


12.  Maximum  allowable  cost-sharing 
charges  on  targeted  low-income 
children  between  101  and  150  percent 
ofthefPL  (§457.555). 

Section  2103(e)(3)(A)(ii)  of  the  Act 
specifies  that  for  children  in  families 
with  incomes  below  150  percent  of  the 
FPL,  the  State  plan  may  not  impose  a 
deductible,  cost  sharing,  or  similar 
charge  that  exceeds  an  amoimt  that  is 
nominal  as  determined  consistent  with 
regulations  referred  to  in  section 
1916(a)(3)  of  the  Act,  "with  such 
appropriate  adjustment  for  inflation  or 
other  reasons  as  the  Secretary 
determines  to  be  reasonable".  We 
proposed  provisions  regarding 
maximum  allowable  cost-sharing 
charges  on  targeted  low-income 
children  at  101  to  150  percent  of  the 
FPL  that  mirror  the  provisions  of 
§§447.53  and  447.54  bnt  are  adjusted  to 
permit  higher  amounts. 

Specificcdly,  for  noninstitutional 
services  provided  to  targeted  low- 
income  children  whose  family  income 
is  from  101  to  150  percent  we  proposed 
the  following  service  payment  and 
copayment  maximum  amounts  for 
charges  imposed  imder  a  fee-for-service 
system: 


Total  cost  of  services  provided 
during  a  visit 


$15.00  or  less  . 
$15.01  to  $40  . 
$40.01  to  $80  . 
$80.01  or  more 


Maximum 
amount 
charge- 
able to 
enrol  lee 


$1.00 
2.00 
3.00 
5.00 


We  proposed  to  set  a  maximiun  per 
visit  copayment  amount  of  $5.00  for 
enrollees  enrolled  in  managed  care 
organizations.  In  addition,  we  proposed 
to  set  a  maximiun  on  deductibles  of 
$3.00  per  month  per  family  for  each 
period  of  SCHIP  eligibility.  We  noted 
that,  if  a  State  imposes  a  deductible  for 
a  time  period  other  than  a  month,  the 
maximiun  deductible  for  that  time 
period  is  the  product  of  the  number  of 
months  in  the  time  period  by  $3.00.  For 
example,  the  maximum  deductible  that 
a  State  may  impose  on  a  fomily  for  a 
three-month  period  is  $9.00. 

We  also  proposed,  for  the  purpose  of 
maximums  on  copayments  and 
coinsurance,  that  the  maximum 
copayment  or  coinsurance  rate  relates  to 
the  payment  made  to  the  provider, 
regardless  of  whether  the  payment 
source  is  the  State  or  an  entity  under 
contract  with  the  State. 

With  regard  to  institutional  services 
provided  to  targeted  low-income 
children  whose  family  income  is  frx)m 
101  to  150  percent  of  the  FPL,  we 


proposed  to  use  the  standards  set  forth 
in  the  Medicaid  regulations  at 
§  447.54(c).  Accordingly,  we  proposed 
to  require  that  for  targeted  low-income 
children  whose  family  income  is  at  or 
below  150  percent  of  the  FPL,  the  State 
plan  must  provide  that  the  maximum 
deductible,  coinsurance  or  copayment 
charge  for  each  institutional  adioission 
does  not  exceed  50  percent  of  the 
payment  made  for  the  first  day  of  care 
in  the  institution. 

We  proposed  to  allow  States  to 
impose  a  charge  for  non-emergency  use 
of  the  emergency  room  up  to  twice  the 
nominal  charge  for  noninstitutional 
services  provided  to  targeted  low- 
income  children  whose  family  income 
is  from  101  to  150  percent  of  the  FPL. 
In  §  457.555(d),  we  further  proposed 
that  States  must  assure  that  enrollees 
will  not  be  held  liable  for  additional 
costs,  beyond  the  specified  copayment 
amount,  associated  with  emergency 
services  provided  at  a  facility  that  is  not 
a  participating  provider  in  the  enrollee's 
managed  care  network. 

We  realized  that  the  regulation  text  as 
proposed  regarding  the  limit  on  cost 
sharing  related  to  emergency  services 
was  not  clear.  Therefore,  we  have  added 
to  §  457.555(a)  that  the  cost-sharing 
maximums  provided  in  this  section 
apply  to  non-institutional  services 
provided  to  treat  an  emergency  medical 
condition  as  well.  We  also  clarified  in 
paragraph  (c)  that  any  cost  sharing  the 
State  imposes  for  services  provided  by 
an  institution  to  treat  an  emergency 
medical  condition  may  not  exceed 
$5.00.  We  also  removed  proposed 
paragraph  (d),  because  this  requirement 
is  already  included  in  §  457.515(f) 

Comment:  One  commenter  suggested 
that  copayments  and  deductibles  for 
families  with  incomes  over  150  percent 
of  the  FPL  be  subject  to  the  same  limits 
that  apply  for  families  with  incomes  101 
to  150  percent  of  the  FPL,  noted  in 
§457.555  (a)  and  (b). 

Response:  The  limitations  proposed 
in  §  457.555  (a)  and  (b)  implement 
section  2103(e)(3)(A)(ii)of  the  Act.  This 
section  of  the  Act  only  applies  to  cost 
sharing  imposed  on  targeted  low- 
income  children  in  families  at  or  below 
150  percent  of  the  FPL.  With  respect  to 
targeted  low-income  children  in 
families  above  150  percent  of  the  FPL, 
the  statute  explicitly  sets  forth  different 
cost-sharing  provisions  at  2103(e)(3)(B) 
and  permits  States  to  impose  cost 
sharing  that  is  only  subject  to  the  5 
percent  ciunulative  cost-sharing 
maximum.  Therefore,  we  do  not  have 
the  statutory  authority  to  apply  these 
limits  to  cost  sharing  on  cMldren  in 
families  with  incomes  above  150 
percent  of  the  FPL. 


Comment:  One  commenter 
encouraged  HCFA  to  make  the 
maximum  allowable  cost-sharing 
charges  consistent  with  Medicaid.  The 
commenter  noted  that  a  family  with  an 
income  at  or  below  150  percent  of  the 
FPL  enrolled  in  SCHIP  has  the  same 
disposable  income  as  a  family  with  an 
income  at  or  below  150  percent  of  the 
FPL  in  Medicaid,  and  therefore  should 
not  be  expected  to  absorb  a  higher  cost- 
sharing  limit.  Also,  in  this  commenter's 
view,  because  the  family  may  move 
from  one  program  to  another,  there 
should  be  consistency  in  cost  sharing. 

Another  commenter  stated  that  the 
cost-sharing  limits  in  this  section 
should  have  been  based  on  the 
Medicaid  maximums  increased  by  the 
actual  inflation  experienced  since  the 
promulgation  of  the  original  Medicaid 
regulations. 

Response:  Section  2103(e)(3)(ii)  of  the 
Act  limits  the  copayments,  deductibles, 
or  similar  charges  imposed  under 
SCHIP,  for  families  with  incomes  at  or 
below  150  percent  of  the  FPL,  to 
Medicaid  cost-sharing  amounts  "with 
such  appropriate  adjustments  for 
inflation  or  other  reasons  as  the 
Secretary  determines  to  be  reasonable." 
The  cost-sharing  amounts  under 
Medicaid  (found  at  42  CFR  447.52)  were 
originally  established  in  regulation  in 
1976  and  have  never  been  adjusted  for 
inflation.  Therefore,  using  the  discretion 
permitted  under  the  statute,  we  inflated 
the  schedule  for  SCHIP  for  cost  sharing 
imposed  on  enrollees  whose  income  is 
from  101  to  150  percent  of  the  FPL.  In 
doing  so,  we  looked  at  both  the  general 
inflation  rate  and  the  level  of  need  in 
the  population  at  issue  in  reference  to 
Medicaid  recipients.  Because  children 
in  families  with  incomes  below  the 
poverty  line  are  more  closely  tied  to  the 
traditional  Medicaid  population,  we 
have  not  inflated  the  Medicaid  cost 
sharing  limits  found  at  §  447.52  for 
SCHIP  enrollees  with  incomes  at  or 
below  100  percent  of  the  FPL.  We  also 
note  that  under  Medicaid,  States  cannot 
impose  copayments,  deductibles,  and 
coinsurance  on  children  under  the  age 
of  18.  Therefore,  children  under  the  age 
of  18  who  become  eligible  for  the 
Medicaid  program  should  not  be  subject 
to  any  copayments,  deductibles  or 
similar  charges  in  accordance  with 
§447.53  of  the  Medicaid  regulations. 
The  SCHIP  statute,  however,  clearly 
contemplates  and  permits  the 
application  of  cost-sharing  to  SCHIP 
enrollees. 

Comment:  One  commenter  supported 
the  higher  cost  sharing  for  non- 
emergency use  of  the  emergency  room. 
The  commenter  believes  in  promoting 
the  concept  of  the  medical  home  and 
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encoiuBging  families  to  receive  their 
children's  care  in  that  context. 

Response:  We  appreciate  the  support 
of  the  commenter  and  also  note  that  the 
policy,  by  only  permitting  twice  the 
usual  copayment  amount  for  non- 
emergency use  of  the  emergency  room, 
protects  the  lower  income  popiilations 
served  by  SCHIP  from  having  to  pay 
excessive  cost  sharing  if  they  find  they 
can  only  access  services  at  an 
emergency  room.  At  the  same  time,  it 
encourages  enroUees  to  receive  non- 
emergency services  outside  of  an 
emergency  room  setting. 

We  realized  that  the  proposed 
regulation  t6xt  was  not  clear  regarding 
the  limit  on  cost  sharing  related  to 
emergency  services.  Therefore,  we 
added  to  section  §  457.555(a)  that  the 
mavimiims  provided  in  this  section 
apply  to  non-institutional  services 
provided  to  treat  an  emergency  medical 
condition  as  well.  We  also  clarified  in 
paragraph  (c)  that  any  cost  sharing  the 
State  imposes  on  services  provided  by 
an  institution  to  treat  an  emergency 
medical  condition  may  not  exceed 
$5.00.  Finally,  we  removed  paragraph 
(d)  from  this  section,  because  the 
requirement  is  already  included  in 
§457.515(f). 

Comment:  Several  commenters  were 
concerned  about  the  language  in 
§ 457.995(c)(2)  which  prohibits  patients 
from  being  held  responsible  for  any 
additional  costs,  beyond  the  copayment 
amount  specified  in  the  State  plan,  that 
are  associated  with  emergency  services 
provided  by  a  facility  that  is  not  a 
participating  provider  in  the  enroUee's 
managed  care  network. 

Response:  With  respect  to  the  issue  of 
additional  costs  for  out-of-network 
emergency  services,  we  beUeve  that  any 
costs  associated  with  evaluating  and 
stabilizing  a  patient  in  an  out-of- 
network  facility  in  a  manner  consistent 
with  the  cost-sharing  restrictions  in  this 
r^ulation  at  §  457.555(d)  must  be 
worked  out  between  the  State  and  the 
managed  care  entity.  Given  the  nature  of 
the  circumstances  that  may  necessitate 
emergency  services,  enrollees  may  not 
be  able  to  choose  their  place  of  care. 
Thus,  the  regulations  do  not  allow 
additional  cost  sharing  to  be  imposed  on 
the  beneficiary  for  emergency  services 
including  those  provided  out-of- 
network  as  described  in  §  457.515(f)(1) 
of  this  final  r^ulation. 

Ck)mment:  Two  commenters  asked 
that  we  clarify  the  interpretation  of  the 
phrase  at  §457.555  (a)(3)  and  (b) 
"directly  or  through  a  contract",  with 
regard  to  payment  made  by  the  State. 
This  commenter  interpreted  the  phrase 
to  mean  that  when  the  State  operates 
SCHIP  through  employer-sponsored 


health  plans.  States  would  be  expected 
to  determine  the  rates  paid  by  those 
health  plans  to  hospitals  and  other 
providers  and  apply  the  standards  cited 
in  this  section  to  determine  allowable 
cost-sharing  limits.  The  commenter 
asserted  that,  if  this  is  HCFA's 
expectation,  these  requirements  will 
make  it  difficult  for  States  to  implement 
SCHIP  programs  utilizing  employer- 
sponsored  health  insurance  since  the 
State  is  not  the  purchaser  of  health  care 
services  in  these  cases  and  does  not 
have  a  legal  basis  for  accessing 
confidential  or  proprietary  information, 
such  as  rates  paid  by  plans  to 
participating  providers.  The  commenter 
recommended  that  States  that  use 
employer-sponsored  insurance  be 
exempt  from  the  requirements  proposed 
of  §457.555  (a)(3)  and  (b)  since  these 
requirements  are  likely  to  dissuade 
many  employers  from  participating  in 

scmp. 

Response:  Any  State  that  contracts 
with  another  entity  to  provide  health 
insmance  coverage  under  the  SCHIP 
program  is  paying  for  services  through 
a  contract,  li  a  State  subsidizes  SCHIP 
coverage  other  than  through  a  contract, 
such  as  in  a  premiiun  assistance 
program,  the  State  is  still  responsible  for 
ensuring  that  cost-sharing  charges  to 
enrollees  in  such  plans  comply  with 
this  regulation.  We  recognize  that  this 
might  require  some  additional  steps  but 
it  is  important  to  provide  these 
protections  to  all  SCHIP  enrollees 
imiformly.  States,  as  part  of  any  contract 
with  a  health  insurer,  shoidd  request  the 
payment  rate  information  to  assure  that 
cost  sharing  being  imposed  by  the 
insurer  does  not  exceed  the  amounts  in 
this  section.  We  are  also  revising 
§  457.555(b)  to  specify  that  copajrments 
for  institutional  services  cannot  exceed 
50  percent  of  the  payment  the  State 
would  have  made  under  the  Medicaid 
fee-for-service  system  for  the  service  on 
the  first  day  of  institutional  care.  As 
previously  discussed,  employer- 
sponsored  insurance  is  subject  to  the 
same  cost-sharing  limits  as  all  separate 
child  health  programs.  This  rule  applies 
to  both  managed  care  and  premium 
assistance  programs. 

Comment:  One  commenter  urged 
HCFA  to  include  language  in  the 
preamble  to  underscore  that  the 
philosophy  and  structiu^  of  managed 
care  delivery  systems  make  imnecessary 
the  use  of  cost  sharing  to  control 
utilization.  HCFA  shoiild  encourage 
States  to  set  lower  maximum  allowable 
cost-sharing  amounts  for  institutional 
services. 

Response:  States  have  discretion 
under  2103(e)  to  impose  cost  sharing  up 
to  the  limits  established  in  the  statute 


and  in  this  regulation.  We  note  that 
many  studies  have  shown  that  cost 
sharing  does  impact  utilization  in 
managed  care  delivery  systems.  We  also 
note  that  50  percent  of  the  cost  of  the 
first  day  of  care  in  an  institution  may  be 
expensive  for  families  below  150 
percent  of  the  FPL.  We  encourage  States 
to  set  reasonable  limits  that  take  into 
consideration  the  income  level  of  these 
families. 

Comment:  One  commenter  supported 
limiting  copayments  per  inpatient 
hospital  admission,  but  noted  that  the 
current  proposal  is  based  on  each 
institutional  admission.  In  this 
commenter's  view,  this  policy  has  the 
potential  to  promote  early  release  and 
frequent  readmissions  that  could  be 
detrimental  to  a  child's  health.  The 
commenter  suggested  that  cost  sharing 
for  institutional  admissions  be  based  on 
a  period  of  time  or  some  other  criteria 
in  order  to  prevent  potential 
inappropriate  releases. 

Response:  Section  2103(e)(3)(A)(ii) 
limits  the  imposition  of  cost  sharing  to 
the  nominal  amounts  consistent  with 
regulations  referred  to  in  section 
1916(a)(3)  of  the  Act.  Proposed 
§  457.555(b)  mirrors  §447.54  of  the 
Medicaid  regulations  regarding 
institutional  services  with  some 
clarification  for  its  application  in  the 
SCHIP  context.  We  have  not  foimd  data 
that  supports  a  pattern  of  early 
discharge  exists  in  the  Medicaid 
program  due  to  this  provision. 
Therefore,  we  will  adopt  the  regidation 
as  proposed,  consistent  with  section 
2103(e){3)(A)(ii)  of  the  Act. 

Comment:  One  conunenter  indicated 
that,  with  regard  to  institutional 
services,  the  proposed  regulation  states 
that  the  cost  sharing  cannot  exceed  50 
percent  of  the  payment  the  State  makes 
directly  or  through  contract  for  the  first 
day  of  care  in  that  institution.  The 
conunenter  stated  that,  in  a  managed 
care  context,  the  State  does  not  pay  a 
per  day  amount  to  the  managed  care 
entity  (MCE).  The  commenter  requested 
that  HCFA  clarify  how  this  institutional 
cost-sharing  limitation  is  to  be 
interpreted  in  the  MCE  setting. 

Response:  We  have  clarified 
§  457.555(b)  to  indicate  that  cost  sharing 
may  not  exceed  50  percent  of  the 
payment  the  State  would  have  made 
under  the  Medicaid  fee-for-service 
system  for  the  first  day  of  care  in  that 
institution.  We  believe  this  remains 
consistent  with  the  legislative  intent  to 
keep  cost  sharing  at  nominal  levels  in 
accordance  with  Medicaid. 

Comment:  One  commenter  observed 
that  the  imposition  of  copayments  for 
emergency  room  visits  that  mirror 
copayments  for  other  services,  including 
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physician  or  clinic  visits  (-$5.00 
copa)mient)  provides  a  negative 
incentive.  States  should  have  the  ability 
to  impose  a  differential  copayment  for 
emergency  visits,  even  if  it  is  minimally 
higher  than  that  imposed  for  visits  to  a 
primary  heedth  care  provider. 

A  commenter  stated  that,  in  order  to 
control  non-emergency  utilization  of  the 
emergency  room  and  to  smooth  the 
transition  of  families  from  SCHIP  to 
commercial  insurance  coverage.  States 
should  be  permitted  flexibility  in 
establishing  the  maximiun  copayment 
amount  for  such  services  and  notes  that, 
in  some  States,  amounts  up  to  $25.00 
have  been  permissible.  One  commenter 
noted  that  without  differential 
copayments  for  emergency  room  visits, 
the  incentives  are  aligned  to  promote 
use  of  a  primary  care  model  over 
unimpeded  access  to  emergency  rooms. 

Response:  We  have  revised 
§  457.555(a)  of  the  final  regulation  to 
specifically  require  that  services 
provided  to  an  enrollee  for  treatment  of 
an  emergency  medical  condition  shall 
be  limited  to  the  cost  schedule  luider  (a) 
of  that  section  vtrith  its  maximum  of 
$5.00.  We  also  note  that  States  are  not 
required  to  charge  the  maximiun 
amoimt  permitted  in  §  457.555(a)  for  a 
physician  service  and  may  choose  to 
impose  a  lower  amount  than  $5.00  on 
physician  services,  providing  the 
incentive  for  the  beneficiary  to  access 
services  at  the  physician  level  before 
using  the  emergency  room.  In  addition, 
§  457.555(c)  permits  a  maximum 
amount  of  $10.00  for  nonemergency  use 
of  the  emergency  room,  which  may  also 
create  incentives  to  use  the  primary 
health  care  provider  when  appropriate. 

For  the  targeted  low-income  child  in 
a  family  with  income  above  150  percent 
of  the  FPL,  States  may  impose  a  higher 
amount  than  $5.00  for  emergency 
services  provided  in  an  emergency  room 
as  long  as  the  family  has  not  paid  cost 
sharing  that  exceeds  the  ciunulative 
cost-sharing  maximum  of  5  percent  of 
the  family's  income  for  a  year.  The 
regulation  only  requires  that  States  limit 
copajonents  for  emergency  services 
provided  in  the  emergency  room  to  the 
schedule  in  §457. 555(a)  for  those 
children  in  families  with  income  from 
101  to  150  percent  of  the  FPL,  and  limit 
such  copayments  consistent  with 
§  457.540(b)  for  those  children  in 
families  with  incomes  below  100 
percent  of  the  FPL. 

Comment:  A  commenter 
recommended  that  no  arbitrary  amount 
($10.00)  be  used  as  the  maximum 
copa)rment  for  non-emergency  use  of  the 
emergency  room.  In  this  commenter's 
view,  if  such  an  amount  is  included  in 


this  section,  it  shdidd  be  indexed  for 
inflation. 

Response:  The  maximum  copayment 
amount  is  based  on  the  statutory 
requirement  that  cost  sharing  for 
families  at  or  below  150  percent  of  the 
FPL  must  be  in  accordance  with  the 
Medicaid  rules.  The  amount  of  $10.00 
in  §  457.555(c)  is  consistent  with 
§  447.54(b),  which  allows  a  waiver  of 
the  nominal  amount  in  the  Medicaid 
regulation  for  nonemergency  services 
furnished  in  a  hospital  emergency  room 
up  to  double  the  maximum  copayment 
amounts,  We  have  chosen  a  set  limit  for 
the  SCHIP  enrollees  in  families  with 
income  from  101  to  150  percent  of  the 
FPL  in  lieu  of  the  complicated  waiver 
requirement  in  Medicaid. 

Comment:  A  commenter  agreed  that 
non-emergency  use  of  emergency 
facilities  should  be  limited.  However, 
the  commenter  is  concerned  about 
doubling  the  noninstitutional 
copayment  amount  permitted  when  an 
enrollee  uses  an  emergency  room  for 
non-emergency  services.  The 
commenter  noted  that,  in  many  rural 
areas,  access  to  non-emergency  facihties 
may  not  be  readily  available,  and  argued 
that  families  should  not  be  penalized 
(charged  double)  when  alternative 
services  aie  not  available. 

flespo/ise:  Proposed  §457.735  (now 
§457.495)  of  the  regulation  requires  the 
State  plan  to  include  a  description  of 
the  methods  it  uses  for  assuring  the 
quality  and  appropriateness  of  care 
provided  with  respect  to  access  to 
covered  services.  States  must  ensure 
that  an  adequate  niunber  of  providers 
available  so  families  do  not  need  to  seek 
routine  treatment  in  an  emergency 
room. 

Comment:  Several  commenters  asked 
that  the  regulation  clarify  that  States 
should  use  the  prudent  layperson 
standard  proposed  at  §  457.402(b)  in  the 
assiu'ance  that  cost  sharing  for 
emergency  services  to  managed  care 
enrollees  would  not  differ  based  on 
whether  the  provider  was  in  the 
managed  care  network. 

Response:  We  agree  that  the  prudent 
layperson  standard  should  be  applied  to 
this  section.  In  the  proposed  rule,  we 
defined  emergency  services  at 
§  457.402(c),  to  include  the  evaluaticm 
or  stabilization  of  an  emergency  medical 
condition.  Because  this  definition  is 
relevant  to  the  entire  regulation,  we 
have  moved  the  definitions  of 
emergency  services  and  emergency 
medical  condition  to  §  457.10.  Section 
457.10  now  defines  emergency  medical 
condition  as  a  medical  condition 
manifesting  itself  by  acute  symptoms  of 
sufficient  severity  (including  severe 
pain)  such  that  a  prudent  layperson. 


with  an  average  knowledge  of  health 
and  medicine,  could  reasonably  expect 
the  absence4)f  immediate  medical 
attention  to  result  in  jeopardizing  the 
individual's  health  (or  in  the  case  of 
pregnant  women,  the  health  of  the 
woman  or  her  unborn  child),  serious 
impairment  of  bodily  function  or 
serious  dysfunction  of  any  bodily  organ 
or  part. 

Comment:  One  commenter  suggested 
that  HCFA  issue  additional  guidance  on 
what,  if  any,  sanctions  for  non-payment 
of  cost  sharii^  can  be  exercised. 

Response:  States  are  allowed 
flexibility  when  proposing  sanctions. 
HCFA  will  review  the  State  sanctions  as 
part  of  the  State  plan  and  consider 
proposed  sanctions  on  a  case-by-case 
basis.  We  will  require  that  States,  in 
accordance  with  §  457.570(b),  provide 
an  opportunity  for  the  targeted  low- 
income  child's  family  to  have  its  income 
reevaluated  when  the  fomily  cannot 
meet  its  cost-sharing  obligations.  The 
family  income  may  have  dropped  to  a 
point  where  the  child  qualifies  for 
Medicaid,  or  where  the  child  is  in  the 
category  of  SCHIP  eiuollees  that  is 
subject  to  lower  (or  no)  cost  sharing. 

13.  Cumulative  Cost-Sharing  Maximum 
(§457.560) 

Section  2103(e)(3)(B)  of  the  Act 
provides  that  any  premiums, 
deductibles,  cost  sharing  or  similar 
charges  imposed  on  targeted  low- 
income  children  in  families  above  150 
percent  of  the  FPL  may  be  imposed  on 
a  sliding  scale  related  to  income,  except 
that  the  total  annual  aggregate  cost 
sharing  with  respect  to  all  targeted  low- 
income  children  in  a  family  may  not 
exceed  5  percent  of  the  family's  income 
for  the  year  involved.  We  refer  to  this 
cap  on  total  cost  sharing  as  the 
cumulative  cost-sharing  maximum. 

We  proposed  two  general  rules 
regarding  the  cimiulative  cost-sharing 
maximums.  First,  a  State  may  establish 
a  lower  cumulative  cost-sharing 
maximiun  than  those  specified  in 
§  457.560(c)  and  (d).  Second,  a  State 
must  count  cost-sharing  amoimts  that 
the  family  has  a  legal  obligation  to  pay 
when  computing  whether  a  family  has 
met  the  ciunulative  cost-sharing 
maximum.  We  proposed  to  define  the 
term  "legal  obligation"  in  this  context  as 
liability  to  pay  amounts  a  provider 
actually  charges  the  frmoily  and  any 
other  amounts  for  which  payment  is 
required  under  applicable  State  law  for 
covered  services  to  eligible  children, 
even  if  the  family  never  pays  those 
amounts. 

We  proposed  that  for  children  in 
families  above  150  percent  of  the  FPL. 
the  plan  may  not  impose  premiums, 
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enrollment  fees,  copayments, 
coinsurance,  deductibles,  or  similar 
cost-sharing  charges  that,  in  the 
aggregate  exceed  5  percent  of  total 
fcunily  income  for  a  year  (or  12  month 
eligibility  period). 

We  proposed  that  for  targeted  low- 
income  children  in  families  at  or  below 
150  percent  of  the  FPL,  the  plan  may 
not  impose  premiimis,  deductibles, 
copayments,  co-insurance,  enrollment 
fees  or  similar  cost-sharing  charges  that, 
in  the  aggregate,  exceed  2.5  percent  of 
total  family  income  for  the  length  of  the 
child's  eligibility  period. 

Comment:  A  number  of  coounenters 
disagreed  with  the  proposed  definition 
of  "legal  obligation"  for  use  in 
connection  with  counting  cost-sharing 
amoimts  against  the  cumulative  cost- 
sharing  maximum.  They  noted  that  it  is 
very  difficult  and  time-consuming  to 
track  payments  that  have  not  occurred. 
One  commenter  suggested  changing  the 
definition  of  the  term  "legal  obligation" 
to  only  those  "cost-sharing  amounts, 
which  families  have  actually  paid." 

Response:  States  may  rely  on 
docimientation  based  upon  provider 
bills  that  indicate  the  enrollee's  share 
rather  than  relying  only  on  evidence  of 
payments  made  by  the  enroUee.  We 
have  not  adopted  the  commenters' 
suggestion  because  this  could  result  in 
families  being  legally  obligated  to  pay 
cost-sharing  amounts  in  excess  of  the 
cumulative  maximimi. 

Comment:  One  commenter  asked  if 
this  provision  means  that  for  any  and  all 
out-of-network  health  services, 
(provider  charges  in  excess  of  the 
amount  paid  by  the  health  plan)  must 
count  toward  the  family's  cxmiulative 
cost-sharing  maximum.  The  commenter 
noted  that  no  private  health  plans  work 
this  way,  especially  employer- 
sponsored  plans.  According  to  this 
commenter,  a  requirement  to  recognize 
out-of-network  provider  charges  would 
greatly  comphcate  this  process  by 
requiring  States  to  verify  that  provider 
bills  submitted  by  famihes  as  evidence 
of  having  reached  the  maximum  were 
not  in  fact  paid  by  the  health  plan  in 
which  the  children  are  enrolled. 

Response:  If  an  enroUee  has  been 
authorized  by  his  or  her  health  plan  to 
receive  out-of-network  services,  then  the 
associated  charges  must  comply  with 
these  rules  and  be  counted  tdWard  the 
cimiulative  cost-sharing  maximum.  In 
addition,  an  enrollee's  costs  incurred  for 
emergency  services  (as  defined  at 
§457.10)  furnished  at  an  out-of-network 
provider  also  count  toward  the 
cimiulative  cost-sharing  maximum.  The 
regulation  does  not  require  coverage  of 
out-of-network  services  that  are  not 
authorized,  except  for  emergency 


services.  Therefore,  States  are  not 
required  to  count  costs  of  unauthorized 
services  received  out-of-network  toward 
the  ciunulative  cost-sharing  maximum. 

Comment:  One  commenter 
recommended  that  States  be  able  to 
retain  the  flexibility  to  define  the  year 
for  purposes  of  cost  sharing  as  the 
insurance  benefit  year  for  group 
insurance  rather  than  an  individual 
family's  eligibility  period  as  proposed. 
In  this  commenter's  view,  the  use  of 
individual  family  eligibility  periods 
would  be  an  "administrative 
nightmare." 

Response:  States  may  apply  the 
cumulative  cost-sharing  limits  based  on 
the  insurance  benefit's  12  month  period 
for  group  insurance.  In  that  case,  for 
families  that  enroll  during  the  benefit 
year,  the  State  must  calculate  the 
cumulative  cost-sharing  maximum 
based  on  the  income  of  the  fomily  only 
for  the  period  of  time  the  beneficiary  is 
actually  enrolled  within  that  benefit 
year. 

Comment:  One  commenter  noted  that 
these  rules  allow  a  State  to  coimt  cost- 
sharing  amounts  that  the  family  has  a 
legal  obligation  to  pay.  The  commenter 
indicated  that  as  section  330  Public 
Health  Service  grantees.  Federally 
qualified  health  care  centers  (FQHCs) 
are  required  to  prepare  a  schedule  of 
fees  or  payments  for  incomes  at  or 
below  those  set  forth  in  the  most  recent 
FPL.  They  also  noted  that  health  centers 
are  obligated  to  charge  patients  on  a 
sliding  scale  basis  if  their  income  is 
between  100  and  200  percent  of  the 
FPL.  Therefore,  the  commenter  stated 
that,  based  on  this  proposed  rule,  health 
center  patients  will  not  receive  cost- 
sharing  credits  for  that  portion  of  the 
copayments  that  the  health  center  is 
expected  to  waive  imder  a  sliding  fee 
schedule  policy. 

The  commenter  requested  that  HCFA 
provide  an  exception  to  consider  SCHIP 
patients  served  in  FQHCs  as  having  paid 
the  full  highest  possible  copay  cost  of 
the  copayment  in  calciilating  the 
cuimulative  cost-sharing  maximum, 
whether  or  not  they  were  charged  this 
amoimt.  In  addition,  the  commenter 
indicated  that  SCHIP  plans  should  be 
instructed  that,  if  a  FQHC  normally 
charges  its  patients  with  incomes 
between  100  and  200  percent  of  the  FPL 
on  a  sliding  scale  basis,  it  should  not  be 
required  or  expected  to  apply  a  cost- 
sharing  charge  to  a  SCHIP  patient  that 
would  exceed  its  sUding  scale  discoimt. 
For  example,  if  the  health  center  charge 
for  a  service  is  $100.00,  but  it  only 
charges  $50.00  for  those  with  incomes 
between  150  percent  and  200  percent  of 
the  FPL,  it  should  only  charge  50 
percent  of  the  allowable  copayment  for 


patients  covered  under  SCHIP,  in  this 
commenter's  view. 

Response:  States  are  only  obligated  to 
count  towards  the  cumulative  cost- 
sharing  maximum  the  amoimts  that  a 
patient  has  a  legal  obligation  to  pay. 
Therefore,  States  may  not  count  the 
amounts  that  the  health  center  covers 
towards  the  maximum.  The  State  is  only 
obligated  to  count  what  the  SCHIP 
patient  is  actually  charged  by  the  health 
center  for  purposes  of  the  cumulative 
cost-sharing  maximum.  However,  we  do 
agree  that  the  FQHC  should  not  charge 
the  enroUee  more  than  is  permissible 
under  the  FQHCs  sliding  scale,  nor 
should  it  charge  the  enroUee  more  thfm 
is  permissible  imder  the  SCHIP 
pr^ram. 

Comment:  Several  commenters 
requested  that  we  reconsider  the  2.5 
percent  cimiulative  cost-sharing 
maximum.  They  raised  specific 
concerns  regarding  the  2.5  percent 
cumulative  cost-sharing  maximum, 
including:  The  provision  is  not 
supported  by  the  statute:  it  is  very 
difficult  to  administer  two  caps  (2.5 
percent  and  5  percent)  and  track  against 
two  caps;  limits  on  copayments  and 
deductibles  are  already  found  in 
§457.555  and  section  2103(e)(3)(A)  of 
ihe  Act;  States  have  already 
implemented  flat  cumulative  cost- 
sharing  maximums  that  are 
administratively  efficient  and  provide 
families  with  fluctuating  incomes 
greater  stability;  HCFA's  commissioned 
study  by  George  Washington  clearly 
demonstrates  that  it  is  rare  that 
enroUees  will  reach  the  5  percent  cost- 
sharing  maximum;  and  when  a  limit  is 
set  using  a  percentage,  there  is  no  need 
to  make  the  percentage  less. 

One  of  the  commenters  also  noted 
that  the  Medicaid  maximum  charges  for 
premiums  and  other  cost-sharing 
charges,  which  apply  to  families  at  or 
below  150  percent  of  the  FPL,  are 
minimal  in  amount  and  are  not  based 
upon  income  or  family  size.  As  a  result, 
the  addition  of  another  level  of  cost 
sharing  (2.5  percent)  adds  to  an  already 
complex  cost-sharing  structure,  in  this 
commenter's  view.  'The  commenter 
added  that  such  requirements  are 
virtually  impossible  to  implement  in  a 
program  that  subsidizes  employer 
sponsored  insurance. 

Response:  We  disagree  with  the 
commenters.  A  lower  cost-sharing 
maximum  on  children  is  necessary  in 
order  for  States  to  comply  with  the 
requirements  at  section  2103(e)(2)(B), 
which  require  that  separate  child  health 
plans  may  only  vary  cost  sharing  based 
on  the  &mily  income  of  targeted  low- 
income  children  in  a  manner  that  does 
not  favor  children  in  famiUes  with 
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higher  incomes  over  children  in  families 
Vkith  lower  incomes.  If  the  State  does 
not  want  to  administer  two  caps,  it  does 
have  the  option  to  place  the  2.5  percent 
cap  or  a  flat  amount  equal  to  2.5  percent 
of  the  family's  income  on  the  entire 
enroUee  population  that  is  subject  to 
cost  sharing.  This  should  have  a 
minimal  impact  on  the  amount  of  cost 
sharing  States  will  impose;  particularly 
in  Ught  of  the  George  Washington 
University  study,  as  indicated  by  the 
commenter,  which  found  that  it  is  rare 
for  families  to  reach  the  5  percent  cap 
at  aU.  The  State  may  also  choose  to 
impose  premiums  instead  of 
copayments,  coinsurance  or 
deductibles,  so  that  tracking  of  cost 
sharing  is  not  necessary. 

Comment:  One  commenter  noted  that 
the  separate  calculation  requirement 
applied  to  each  beneficiary's  family  to 
ensure  that  the  five  percent  cost-sharing 
limitation  is  met  is  unwieldy  and 
expensive.  In  this  commenter's  view,  it 
is  unlikely  that  opportunities  for 
participation  in  premium  assistance 
programs  will  be  aggressively  pursued. 
The  commenter  also  asserted  Uiat  our 
poUcy  eliminates  the  opportunity  for 
children  in  SCHIP  to  be  enrolled  in 
premium  assistance  programs. 

Response:  For  targetea-low  income 
chUdren  in  famUies  with  income  greater 
than  150  percent  of  the  FPL,  section 
2103(e)(3)(B)  requires  States  to  ensure 
that  cost  sharing  does  not  exceed  5 
percent  of  a  family's  income.  The  statute 
does  not  exempt  States  fi'om  this  cap  if 
they  provide  child  health  assistance 
through  an  employer-sponsored 
insurance  program.  Therefore,  we  have 
not  included  any  exceptions  to  the  rules 
for  States  utilizing  premium  assistance 
programs. 

Comment:  One  commenter  stated  that 
the  regulation  goes  beyond  legislative 
intent  by  requiring  that  copayments  and 
deductibles  be  included  in  the 
computation  of  the  maximum  cost 
sharing  for  a  family  with  income  above 
150  percent  of  the  FPL.  In  support  of 
this  point,  the  commenter  noted  that 
section  2103(e)(3)(B)  of  the  Social 
Security  Act  limits  "enrollment  fees, 
premiums,  or  similar  charges"  to  five 
percent  of  the  family's  income.  The 
commenter  asserted  that  deductibles 
and  copayments  are  not  "similar 
charges,"  because  they  are  not 
prepayments  for  benefits  coverage; 
rather,  they  are  payments  made  to 
treating  providers  at  the  time  of  service 
deUvery.  By  requiring  States  to  include 
deductibles  and  copayments  in  the 
calculation  of  the  maximum,  HCFA  has 
created  major  administrative  problems, 
especially  for  the  majority  of  states  that 
are  using  HMOs  or  other  insurers  in  this 


commenter's  view.  The  commenter 
recommended  that  we  limit  the 
calculation  of  the  maximum  amount  to 
"enrollment  fees,  premiums  and  similar 
charges".  The  State  merely  has  to  make 
sure  it  sets  a  premium  below  the 
maximum  of  5  percent  of  family 
income. 

Response:  Section  2103(e)(3)(B)  of  the 
Act  provides  that  "any  premiums, 
deductibles,  cost  sharing,  or  similar 
charges  imposed  imder  the  State  child 
health  plan  may  be  imposed  on  a  sliding 
scale  related  to  income,  except  that  the 
total  annual  aggregate  cost  sharing  with 
respect  to  all  targeted  low-income 
children  in  a  family  under  this  title  may 
not  exceed  five  percent  of  such  family's 
income  for  the  year  involved."  The 
statute's  reference  to  "deductibles,  cost 
sharing,  and  similar  fees"  clearly 
indicates  that  the  charges  to  be  counted 
towards  the  cumulative  cost-sharing 
maximum  are  not  to  be  limited  to 
premiums  and  enrollment  fees. 
However,  States  have  the  option  to 
impose  only  premiums  under  their 
SCHIP  plans. 

Comment:  One  commenter  noted  an 
error  in  this  section.  Specifically,  the 
commenter  pointed  out  that  the 
proposed  regulation  text  states  that  total 
cost  sharing  imposed  on  fomilies  with 
incomes  above  150  percent  of  the  FPL 
not  exceed  the  maximum  permitted 
under  §457. 555(c).  It  should  be 
§  457.560(c). 

Response:  The  commenter  is  correct 
that  the  reference  should  have  been  to 
§  457.560(c).  In  addition,  in  order  to 
eliminate  this  confusion  and 
redundancy  in  the  final  regulation  text, 
we  have  eliminated  section  §  457.545 
and  reflected  the  policy  at  §  457.560(c). 

14.  Grievances  and  Appeals  (§457.565) 

We  proposed  that  the  State  must 
provide  enroUees  in  a  separate  child 
health  plan  the  right  to  file  grievances 
and  appeals  in  accordance  with 
proposed  §457.985  for  disenrollment 
firom  the  program  due  to  failure  to  pay 
cost  sharing.  We  address  comments  on 
proposed  §457.565  in  subpart  K, 
EnroUee  Protections,  which  now 
contains  the  provisions  relating  to 
applicant  and  enroUee  protections.  We 
have  deleted  proposed  §457.565  in  an 
effort  to  consolidate  all  provisions 
relating  to  the  review  process  in  the  new 
subpart  K. 

15.  Disenrollment  Protections 
(§457.570) 

Section  2101(a)  of  the  Act  provides 
that  the  purpose  of  title  XXI  is  to 
provide  funds  to  States  to  enable  them 
to  initiate  and  expand  the  provision  of 
child  health  assistance  to  uninsured. 


low-income  chUdren  in  an  effective  and 
efficient  manner  that  is  coordinated 
with  other  sources  of  health  benefits 
coverage  for  children.  Based  upon  this 
provision  of  the  statute,  we  proposed  in 
§  457.570  to  require  that  States  establish 
a  process  that  gives  enroUees  reasonable 
notice  of,  and  an  opportunity  to  pay, 
past  due  cost-sharing  amoimts 
(premiums,  copayments,  coinsurance, 
deductibles  and  similar  fees)  prior  to 
disenrollment.  We  requested  comments 
on  this  requirement,  including  specific 
comments  on  the  determination  of  an 
amount  of  time  that  would  give 
enroUees  reasonable  notice  and 
opportunity  to  pay  cost-sharing  amounts 
prior  to  disenrollment.  We  stated  that 
we  would  request  that  States  with 
approved  plans  submit  this  additional 
information  after  publication  of  the 
proposed  rule  and  prior  to  the  State's 
onsite  review.  We  stated  that  we  would 
also  ask  the  State  to  include  a 
description  of  its  process  in  future 
amendments  to  its  State  plan. 

Comment:  One  commenter  noted  that 
disenrollment  occurs  in  the  Hispanic 
population  because  the  SCHIP  process 
is  extremely  paper-intensive.  In  this 
commenter's  view,  one  of  the  most 
common  reasons  for  disenrollment  from 
SCHIP  is  the  termination  of  benefits  due 
to  the  failure  to  provide  premium 
payments  in  a  timely  manner.  They 
stated  that,  Hispanics  in  eligible  income 
brackets,  in  particular,  tend  to  deal  in  a 
cash  economy,  making  it  difficult  to  pay 
SCHIP  premiums  in  the  preferred 
method  of  payment.  In  order  to  slow 
disenrollment  the  commenter  stated  that 
it  is  necessary  to  devise  a  plan  to 
eliminate  the  barrier  to  payment,  and 
effectively  reduce  the  rate  of 
disenrollment  among  Hispanics. 

Response:  The  SCHIP  statute 
specifically  aUows  States  to  impose 
premiums  on  the  SCHIP  population 
within  statutorily  defined  limits. 
However,  we  encourage  States  to  be 
flexible  in  the  methods  of  payment 
permitted  for  cost-sharing  charges  and 
to  allow  grace  periods  and  to  provide 
adequate  notice  when  payments  are  not 
made.  We  have  clarified  in  the  final  rule 
that  the  State  plan  must  describe  the 
disenrollment  protections  provided  to 
enroUees.  In  addition.  States  might 
monitor  disenroUments  by  reason  for 
disenrollment  and  determine  whether 
certain  groups  of  enroUees  are  more 
likely  than  others  to  lose  coverage  due 
to  failure  to  meet  the  cost-sharing 
requirements.  In  addition,  we  encourage 
States  to  work  with  advocates  from  the 
Hispanic  community  to  devise 
culturally  sensitive  methods  to  inform 
consumers  about  cost  sharing  and 
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devise  appropriate  procedures  for 
obtaining  necessary  premium  payments. 

Comment:  One  commenter  noted  that 
the  appeals  procedures  should  not  be 
structured  in  such  a  way  as  to  give  a 
child's  family  an  incentive  to  drop 
SCHIP  coverage  for  a  child  until  he  or 
she  needs  health  services.  This  practice 
undermines  basic  insurance  principles 
and  threatens  the  financial  integrity  of 
SCHIP  programs  because  it  would  result 
in  the  pool  of  enrollees  being 
significantly  more  sick  and  more  costly 
than  woidd  otherwise  be  anticipated,  in 
this  commenter' s  view.  They  stated  that 
the  result  of  such  a  practice  would  be 
to  unnecessarily  increase  the  costs  of 
providing  coverage  to  enrollees,  which 
in  turn  woiUd  potentially  threaten  the 
viability  of  the  State's  SCHIP.  The 
commenter  recommended  that  HCFA 
revise  the  regulation  to  require  States  to 
address  this  issue  when  they  define  the 
circumstances  under  which  a  member 
will  be  permitted  to  re-enroll  following 
volimtary  disenrollment  or 
disenrollment  for  nonpayment  of 
premiums  or  cost  sharing. 

Response:  We  are  aware  that  there 
may  be  problems  when  an  enroUee  is 
disenroUed  and  permitted  to  re-enroll. 
Some  States  have  adopted  lock-out 
periods  to  promote  the  appropriate 
utilization  of  health  insurance,  although 
other  States  have  discontinued  their 
lock-out  periods  because  they  did  not 
find  any  significant  increase  in  sicker 
enrollees.  States  have  the  flexibility  to 
design  their  programs  based  on  their 
unique  circiunstances  to  assure  that 
eligible  enrollees  maintain  coverage. 

Comment:  Many  commenters  agreed 
that  enrollees  should  be  given  an 
opportxmity  to  pay  past  due  cost  sharing 
prior  to  disenrollment.  Many 
commenters  noted  that  there  should  not 
be  any  lock-out  periods,  that  States 
should  give  families  every  opportimity 
to  pay  past  due  premiums  and  at  a 
minimum,  grant  grace  periods  of  60 
days  for  the  non-payment  of  premiiuns. 
One  commenter  suggested  that  the 
preamble  urge  States  to  conduct  a 
Medicaid  screen  if  a  child's  family  is 
unable  to  pay  premiums  due  to  financial 
hardship. 

Response:  We  agree  that,  at  the  very 
least,  a  State  should  give  enrollees  a 
chance  to  pay  past  due  cost  sharing 
prior  to  disenrollment.  While  many 
commenters  noted  that  lock-out  periods 
should  not  apply,  it  is  appropriate  to 
allow  States  to  implement  a  lock-out 
period  so  that  individuals  are  not 
obtaining  or  maintaining  SCHIP 
coverage  only  when  they  need  services. 
We  also  agree  with  the  comment 
encouraging  States  to  perform  a 
Medicaid  eligibility  screen  for  enrollees 


who  are  unable  to  pay  cost-sharing 
charges  due  to  financial  hardship  and 
have  emphasized  this  elsewhere  in 
comments  to  this  final  rule.  We  have 
added  that  the  disenrollment  process 
must  afford  enrollees  the  opportimity  to 
show  that  their  family  income  has 
declined  prior  to  being  disenroUed  for 
nonpayment  of  cost-sharing  chai;ges.  In 
the  event  that  such  a  showing  indicates 
that  the  enrollee  may  have  become 
eligible  for  Medicaid  or  a  lower  level  of 
cost  sharing  under  separate  child  health 
plans.  States  should  take  action  to  either 
enroll  the  child  in  Medicaid  or  adjust 
the  child's  cost  sharing  category.  We 
expect  this  new  protection  will  a^ord 
enrollees  the  opportunity  to  enroll  in 
Medicaid  if  they  have  become  eligible. 

Comment:  A  few  commenters  noted 
specific  standards  regarding 
disenrollment  protections  that  HCFA 
should  articulate  in  the  final  regulation. 
Specifically,  the  commenter 
recommended  that  HCFA  clearly  define 
what  constitutes  reasonable  notice; 
clarify  that  only  the  State  may  disenroU 
a  child  or  impose  any  other  sanction 
due  to  an  enrollees's  failure  to  pay  cost 
sharing;  provide  that  disenrollment  can 
only  be  effected  after  all  reasonable 
steps  have  been  undertaken  to  avoid 
disenrollment;  require  that  families 
should  be  offered  the  opportimity  to 
establish  a  repayment  plan;  and  that 
families  cannot  be  subjected  to  penalties 
or  interest  forpast  due  payments. 

Response:  The  regulation  at  §457.570 
regarding  disenrollment  protections 
provides  enrollees  with  meaningful 
protections  in  connection  with  any 
disenrollment  related  to  cost  sharing 
while  giving  the  States  flexibility  to 
establish  processes  consistent  with  the 
goals  and  structiue  of  their  programs. 
We  do  not  accept  the  commenter's 
recommendation  that  HCFA  be 
prescriptive  in  the  regulation  regarding 
disenrollment  protections,  because  each 
State's  SCHIP  program  is  separate  and 
distinct  and  should  retain  flexibility 
accordingly. 

Comment:  One  commenter  noted  that 
States  should  be  given  the  flexibility  to 
decide  how  they  will  implement  this 
standard.  Specifically,  this  commenter 
believes  it  is  administratively 
burdensome  to  track  a  specific  grace 
period  before  a  family  is  disenroUed 
from  SCHIP. 

Response:  States  are  granted 
flexibility  to  establish  disenrollment 
procedures  imder  §457.570  of  the  final 
rule.  These  procediues  must  be 
included  as  part  of  the  State  plan. 
However,  the  rule  does  require  States  to 
provide  reasonable  notice  prior  to 
disenroUment  and  provides  for  a  period 
of  time  (grace  period)  for  the  enroUee's 


family  to  pay  past  due  amounts.  The 
rule  also  enables  the  State  to  evaluate 
the  enroUee's  financial  situation  prior  to 
disenrollment  to  ensure  he  or  she  does 
not  qualify  for  Medicaid. 

Comment:  One  commenter 
complained  that  the  proposed 
disenrollment  protections  were  too 
burdensome  because  they  do  not  permit 
disenrollment  for  nonpayment  of 
premiums  even  after  reminder  notices 
have  been  sent.  One  commenter  noted 
that  implementing  a  grace  period  before 
disenrollment  will  result  in  duplicative 
coverage  and  wasted  funding  since 
research  shows  that  the  primary  reason 
a  family  fails  to  pay  its  monthly 
premiiun  is  that  the  family  has  obtained 
other  coverage. 

Response:  The  regulation  at  §457.570 
regarding  disenrollment  protections 
gives  the  States  flexibility  to  establish 
processes  consistent  with  the  goals  and 
structures  of  their  programs.  A 
disenrollment  process  without  any  grace 
period  could  result  in  a  system  that 
would  disenroU  a  family  prematiu^ly 
(withoutadequate  notice)  and  interrupt 
the  family's  continuity  of  care. 
Therefore,  we  continue  to  require  that 
States  establish  a  process  that  gives 
eiu-oUees  reasonable  notice  of,  and  an 
opportunity  to  pay  past  due  premiums, 
copajrments,  coinsurance,  deductibles, 
or  similar  fees  prior  to  disenrollment. 

Comment:  One  commenter  noted  that 
there  may  be  cases  in  which  the 
individual  responsible  for  paying  a 
premium  is  not  the  custodial  party  or 
head  of  household  for  the  children.  In 
such  cases,  the  commenter  stated  that    ^  . 
notices  of  disenrollment  for  failure  to 
pay  a  premium  need  to  be  provided  to 
both  the  payer  of  the  premiums  and  the 
SCHIP  beneficiary.  Also,  if  premiums 
are  owed  by  an  individual  other  than 
the  head  of  household,  and  are  not  paid, 
the  family  receiving  the  SCHIP  benefits    ; 
should  not  be  subject  to  penalties,  and 
should  be  given  an  opportimity  to 
assume  responsibility  for  making  future 
payments. 

Response:  We  agree  with  the 
commenter  and  recommend  that  States 
review  all  viable  financial  options  of  an 
enroUee  prior  to  disenroUing  an  enrollee 
due  to  a  parent  or  caretaker's  failiue  to 
pay  cost  sharing.  We  will  also  require 
that  States  include  a  disenroUment 
policy  as  part  of  its  public  schedule,  so 
that  all  family  members  who  are 
responsible  for  paying  cost  sharing  on 
behalf  of  the  enrollee  are  informed  of 
the  disenrollment  process. 
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F.  Subpart  G — Strategic  Planning, 
Reporting,  and  Evaluation 

1 .  Basis,  Scope,  and  Applicability 
(§457.700) 

As  proposed,  this  subpart  sets  forth 
the  State  plan  requirements  for  strategic 
planning,  monitoring,  reporting,  and 
evaluation  imder  title  XXI.  Specifically, 
this  subpart  implements  sections 
2107(a),  (b),  and  (d)  of  the  Act,  which 
relate  to  strategic  planning,  reports,  and 
program  budgets;  and  section  2108  of 
the  Act,  which  sets  forth  provisions 
regarding  annual  reports  and 
evaluations. 

In  the  preamble  to  the  proposed  rule, 
'    we  noted  the  importance  of  reporting 
and  evaluating  SCHIP  data.  We  stated 
that  these  activities  will  provide  the 
critical  information  necessary  for 
meeting  Federal  reporting  requirements, 
documenting  program  achievements, 
improving  program  function,  and 
assessing  program  effectiveness  in 
achieving  policy  goals.  We  also 
described  that  oin  information 
dissemination  policy  will  include 
making  State  annual  reports.  State 
evaluations  and  a  summary  of  State 
expenditures  and  statistical  reports 
regidarly  available  on  the  Internet. 

Comment:  Several  conunenters 
strongly  supported  the  statement  in  the 
preamble  to  proposed  §  457.700 
indicating  that  we  plan  to  make  aimual 
reports.  State  evaluations,  and 
summaries  of  State  reports  regularly 
available  for  public  access  on  the 
Internet.  One  commenter  recommended 
that  an  annual,  separate,  consumer- 
friendly  SCHIP  State-by-state  status 
report  be  available  in  written  and 
electronic  form  to  the  public. 

Response:  We  plan  to  continue  the 
information  dissemination  policy  that 
includes  making  armual  reports.  State 
evaluations,  and  a  summary  of  State 
expenditures  and  statistical  reports 
regularly  available  on  the  Internet,  to 
the  maximum  extent  possible.  We  have 
already  produced  two  State-by-State 
reports  on  SCHIP  enrollment  and 
released  a  siunmary  of  the  States'  March 
31,  2000  evaluations.  We  plan  to 
produce  and  make  available  future 
informational  reports  based  on  State 
evaluations,  enrollment  data,  and  other 
sources.  We  encoinage  the  public  not 
only  to  access  our  web  site  to  read  the 
State  eumual  reports  and  other  State- 
specific  information  but  also  to  access 
individual  State  web  sites.  In  addition, 
we  note  that  several  national 
organizations,  such  as  the  National 
Governors'  Association  (NGA),  the 
National  Academy  for  State  Health 
PoUcy  (NASHP),  the  ChUdren's  Defense 
Fund,  the  National  Conference  of  State 


Legislators  (NCSL),  the  American  Public 
Human  Services  Association  (APHSA), 
the  American  Academy  of  Pediatrics 
(AAP),  and  other  organizations 
representing  State  and  local 
governmental  entities  periodically 
produce  State-by-State  SCHIP  status  or 
informational  reports  that  are  available 
to  the  public.  We  encourage  the  pubUc 
to  utilize  these  resomces. 

Comment:  Several  commenters  stated 
that  we  should  require  States  to  collect 
information  in  a  manner  that  does  not 
discourage  individuals  fixim  applying 
for  SCHIP.  Techniques  suggested  for 
achieving  this  goal  include:  explaining 
to  participants  the  purpose  of  the 
information  collected,  assuring 
confidentiality  of  information  coUected, 
and  disclosing  that  the  failure  to 
provide  the  requested  information  will 
not  be  used  to  deny  eligibility. 

Response:  We  agree  with  commenters 
on  the  importance  of  gathering 
evaluative  information  without  creating 
barriers  to  participation  in  SCHIP;  and 
we  know  this  is  a  concern  for  States  and 
other  stakeholders  who  have  worked  to 
simplify  and  streamline  the  application 
process.  We  also  recognize  the 
flexibility  given  to  States  in  creating  and 
evaluating  their  imiquely  designed 
SCHIP  programs.  We  encourage  States 
to  be  mindful  of  potential  barriers 
created  by  collecting  information  and  to 
create  systems  that  do  not  prevent 
potential  enrollees  from  applying  for 
health  insiuance  coverage  under  SCHIP. 

In  addition,  as  noted  later  in  the 
responses  to  comments  on  §§457.740 
and  457.750,  in  conjunction  with  the 
requirement  that  States  collect  and 
report  information  about  the  gender, 
race,  ethnicity  and  primary  language  of 
SCHIP  emollees;  we  emphasize  the 
importance  of  States  ensuring  through 
the  application  process  that  failiue  to 
provide  information  on  one  of  these 
areas  wiU  not  affect  a  child's  eligibility 
for  the  program.  In  addition.  States  must 
request  this  information  in  a  manner 
that  is  linguistically  and  culturally 
appropriate  so  as  not  to  discourage 
enrollment  in  the  program. 

2.  State  Plan  Requirements:  Strategic 
Objectives  and  Performance  Goals 
(§457.710) 

In  accordance  with  section  2107(a)  of 
the  Act  and  the  GovemSaent 
Performance  and  Results  Act  of  1993 
(GPRA),  proposed  §457.710  encouraged 
program  evaluation  and  accountabiUty 
by  requiring  the  States  to  include  in 
their  State  plan  descriptions  of  the 
strategic  objectives,  performance  goals, 
and  performance  measures  the  State  has 
estabUshed  for  providing  child  health 
assistance  to  targeted  low-income 


children  under  the  plan  and  for 
otherwise  maximizing  health  benefits 
coverage  for  other  low-income  children 
and  children  generaUy  in  the  State. 

In  accordance  with  section  2107(a)(2) 
of  the  Act,  we  proposed  at  §457. 710(b) 
that  the  State  plan  must  identify  specific 
strategic  objectives  related  to  increasing 
the  extent  of  health  coverage  among 
targeted  low-income  children  and  other 
low-income  children.  We  encouraged 
States  to  view  the  development  of 
strategic  objectives  as  a  process  that 
involves  translating  the  basic  overaU 
aims  of  the  State  plan  into  a 
conunitment  to  achieving  specific 
performance  goals  or  targets, 
recognizing  that  there  will  be  variation 
among  States  in  specific  evaluation 
approaches  and  terminology.  One  of  the 
strategic  objectives  established  in  the 
Act  is  the  reduction  in  the  number  of 
low-income,  uninsured  children. 

Under  section  2107(a)(3)  of  the  Act, 
States  must  identify  one  or  more 
performance  goals  for  each  strategic 
objective.  We  proposed  to  implement 
this  statutory  provision  at  §  457.710(c). 
We  noted  in  the  preamble  that  detailed 
performance  goals  should  facilitate  the 
State's  ability  to  assess  the  extent  to 
which  its  strategic  objectives  are  being 
achieved.  In  addition,  we  provided 
guidance  on  factors  States  should 
consider  in  drafting  strategic  objectives 
and  performance  goals,  noting  that  they 
should  consider  not  only  the  general 
population  targeted  for  SCHIP 
enrollment,  but  special  population 
subgroups  of  particular  interest  as  well. 

In  accordance  with  section  2107(a)(4) 
of  the  Act,  proposed  §  457.710(d) 
provides  that  the  State  plan  must 
describe  how  performance  under  the 
plan  wiU  be  measured  through 
objective,  independently  verifiable 
means  and  compared  against 
performance  goals.  We  set  forth  specific 
examples  of  acceptable  performance 
measures  in  the  preamble  to  the 
proposed  rule. 

Comment:  We  received  several 
comments  suggesting  that  we  require 
States  to  report  on  a  common  core  of 
widely-used,  objective,  standardized, 
and  child-related  performance  measures 
and  strategic  objectives  designated  by 
the  Secretary.  Furthermore,  commenters 
recommended  that  we  require  the 
results  of  these  standard  performance 
measures  to  be  included  in  the  States' 
annual  reports.  Some  commenters 
feared  that,  absent  a  requirement  to 
report  a  common  set  of  measures,  the 
information  collected  might  be 
meaningless  and  could  not  be  used  to 
evaluate  or  compare  the  effectiveness  of 
State  plans. 
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Commenters  recommended  strategic 
objectives  including:  the  need  to  reduce 
and/or  eliminate  racial  and  ethnic 
disparities  in  children's  health 
insurance  coverage:  the  need  to  reduce 
and/or  eliminate  barriers  to  health 
coverage  for  children  with  disabilities; 
the  need  to  reduce  stigma  and  barriers 
to  access  in  Medicaid;  the  need  to 
ensure  that  the  goal  of  increasing 
coverage  for  uninsured  children  does 
not  supplant  or  overshadow  the 
importance  of  ensuring  that  the  receipt 
of  health  benefits  coverage  results  in  the 
provision  of  quality  health  care  and 
improves  health  outcomes.  Commenters 
believed  that  HCFA  shoxdd  consult  with 
the  States  in  creating  these  national 
standards,  and  in  doing  so,  build  upon 
the  efforts  of  other  Federal  agencies, 
such  as  the  performance  measures 
developed  for  State  Maternal  and  Child 
Health  Services  Block  Grants  by  the 
Health  Resources  and  Services 
Administration. 

Response:  We  agree  there  should  be  a 
common  core  of  evidence-based, 
standardized,  child-related  performance 
measures  and  performance  goals.  These 
measures  and  goals  can  be  used  to 
evaluate  the  overall  effect  of  the 
program  in  access,  service  delivery, 
processes  of  care  and  health  outcomes 
with  the  intent  of  improving  the  quality 
of  care,  particularly  in  the  areas  of  well- 
baby  care,  well-child  care,  well- 
adolescent  care,  and  childhood  and 
adolescent  immunizations.  Section 
2701(b)(1)  of  the  Act  and  proposed 
§  457.20  directs  that  State  plans  must 
include  assurances  that  the  State  will 
collect  data,  maintain  records,  and 
provide  reports  to  the  Secretary  at  the 
times  and  in  the  format  the  Secretary 
may  require.  The  development  of 
common  quality  and  performance 
measures  and  goals  is  essential  to 
assessing  the  national  impact  of  the 
SCHIP  program  and  we  have  modified 
the  regulation  text  at  §  457.710(d)(3)  to 
provide  that  the  Secretary  may  prescribe 
a  common  core  of  national  measures. 

However,  we  also  acknowledge  the 
difficulties  in  achieving  national 
consensus  on  specified  measures. 
Therefore,  HCFA  will  convene  a 
workgroup  to  develop  a  set  of  core 
performance  measures  and  performance 
goals  incorporating  appropriate  quality 
assurance  indicators,  and  the 
methodology  for  implementing  common 
measures  and  goals  for  SCHIP  in  an 
appropriate  and  timely  manner.  As  we 
undertake  this  effort,  we  will  be  guided 
by  the  objectives,  goals  and 
measurement  methods  States  have 
developed,  as  described  in  their  annual 
reports  and  evaluations. 


The  development  of  national 
performance  indicators  and  goals  does 
not  diminish  the  importance  of  having 
States  identify  their  own  specific 
strategic  objectives,  and  accompanying 
performance  goals  and  measurements. 
While  States  may  be  required  to  adopt 
national  performance  measures  and 
goals  once  they  have  been  developed, 
we  expect  States  to  implement  their 
own  performance  measures, 
performance  goals  and  strategic 
objectives  specific  to  the  imique  design 
and  priorities  of  their  own  program. 
States,  in  accordance  with  section 
2107(a)(4)  of  the  Act,  will  continue  to  be 
required  imder  §457.710  to  establish 
State-specific  performance  measures 
and  to  describe  how  performance  under 
the  plan  will  be  measured  through 
objective,  independenUy  verifiable 
means  and  compared  against 
performance  goals. 

Comment:  One  commenter  suggested 
that  HCFA  recommend  to  States  the 
following  outcome  measures:  out-of- 
home  placements,  the  Children  and 
Adolescent  Functional  Assessment 
Scale  (CAFAS),  days-in-school,  school 
performance,  and  reduced  involvement 
in  the  legal  system. 

Response:  We  agree  with  the 
commenter  that  measures  from  a  variety 
of  sources  can  be  useful  in  evaluating 
the  impact  of  SCHIP  on  the  health  and 
the  behavior  of  participants  and  we 
would  encourage  States  to  take  them 
into  consideration  as  they  develop  their 
State-specific  performance  measures. 
Additionally,  as  we  convene  a 
workgroup  to  discuss  the  development 
of  national  core  performance  and 
quality  assessment  measures,  we  will 
consider  the  measures  the  commenter 
has  suggested.  We  are  mindful, 
however,  that  SCHIP's  first  goal  is  to 
expand  coverage  to  uninsured  children 
and  that,  while  it  is  generally  believed 
that  coverage  and  better  access  to  health 
care  can  lead  to  improvements  in  school 
attendance  and  school  achievement,  it  is 
difficult  to  isolate  the  cause  and  effect 
of  changes  in  social  behavior  that  are 
influenced  by  a  wide  range  of  factors 
and  circumstances. 

Comment:  We  received  one  comment 
expressing  concern  that  the  willingness 
and  ability  of  managed  care  entities 
(MCEs)  to  participate  in  SCHIP 
depended  on  whether  the  revenues 
adequately  covered  the  MCEs'  costs. 
The  commenter  noted  that  costs 
associated  with  collecting  and 
validating  data  may  be  substantial,  and 
thus  may  prevent  MCEs'  from 
participation  in  the  program.  The 
commenter  expressed  concern  that  the 
MCE  might  not  have  a  large  enough 
population  of  SCHIP  participants  to 


generate  statistically  valid  data. 
Additionally,  the  commenter  asserted 
that  HCFA  has  failed  to  establish 
realistic  goals  for  Quality  Improvement 
System  for  Managed  Care  (QISMC)- 
related  health  plan  activities  and 
performance  that  take  into  consideration 
available  resources  and  responsibilities 
for  the  delivery  of  quality  care  for 
beneficiaries. 

Response:  We  recognize  the  concerns 
expressed  by  the  commenter.  However, 
we  disagree  that  the  requirements  in  the 
proposed  regulation  may  impose  an 
imdue  financial  hardship  upon  MCEs. 
This  regulation  provides  States  with 
significant  flexibility  regarding  the 
performance  measurements  they  will 
use  and  the  preamble  to  the  proposed 
rule  encouraged  States  to  review 
measures,  including  those  widely  used 
by  private-sector  purchasers  of  MCE 
services.  We  suggested  in  the  preamble 
of  the  NPRM  that  States  may  wish  to 
consider  adopting  standardized 
methods  and  tools  in  quality  assurance 
and  improvement,  such  as  those  of  the 
QISMC  initiative,  but  we  did  not 
propose  and  are  not  requiring  the  use  of 
QISMC-related  measures.  However,  the 
burden  on  MCEs  would  be  minimized  to 
the  extent  a  State  chooses  measures  that 
the  MCEs  are  already  using  in 
connection  with  other  programs. 

In  any  event,  the  regulation  imposes 
obligations  on  States  and  does  not 
directly  govern  actions  of  MCEs.  While 
we  require  States  to  report  data  relating 
to  their  strategic  objectives  and  specific 
performance  goals,  we  are  aware  of  the 
difficidty  in  compiling  statistically  valid 
data  in  small  sample  sizes  and  are 
mindful  of  States'  interest  in  reducing 
burden  for  their  MCEs.  The  regulation 
does  not  require  that  States  collect 
encounter  data.  States  have  the  option 
of  choosing  other  methods  of  collecting 
data  related  to  their  strategic  objectives, 
including,  but  not  limited  to,  siuveys  of 
SCHIP  participants  and/or  SCHIP  health 
care  providers  and  looking  at  encounter 
data,  to  the  extent  it  is  available. 

Comment:  One  commenter  urged     - 
HCFA  to  include  the  American  College 
of  Obstetricians  and  Gynecologists 
educational  bulletin  entitied  "Primary 
and  Preventive  Health  Care  for  Female 
Adolescents"  in  the  list  set  forth  in  the 
preamble  of  examples  of  widely 
recognized  measures  and  guidelines 
states  should  review  in  developing 
performance  measures  for  SCHIP 
programs. 

Response:  We  agree  with  the 
commenter  that  there  may  be  several 
measures  beyond  those  we  specifically 
mentioned  in  the  preamble  to  the 
proposed  rule  that  States  might  find 
helpful  in  translating  their  strategic 
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objectives  into  performance  measures 
and  goals.  We  encourage  States  to 
consider  this  bulletin  as  well  as  others 
that  provide  widely-used  performance 
measures  for  children's  and  adolescent's 
health  and  health  care. 

Comment:  A  couple  of  commenters 
indicated  that  while  the  Health 
Employer  Data  and  Information  Set 
(HEDIS)  was  designed  to  be  reported  at 
the  health  plan  level,  plan-reported 
numerators  and  denominators  can  be 
added  together  to  yield  aggregate  State- 
level  reports  that  could  help  measure 
performance  in  reaching  State 
enrollment  targets  and  in  delivering 
high  quality  health  care.  The 
commenters  indicated  that  HEDIS 
measures  are  objective,  validated 
measures  of  health  plan  performance 
(on  quality,  access  and  availability,  and 
the  use  of  services)  and,  when  audited 
using  the  HEDIS  Compliance  Audit, 
performance  measures  are 
independently  verified.  In  addition,  the 
commenters  stated  that  national 
benchmarks  exist  for  both  the 
commercial  and  Medicaid  populations 
which  can  be  used  to  establish 
performance  goals  and  to  evaluate 
performance  of  a  specific  health  plan  or 
State  SCHIP  program.  One  commenter 
noted  that  the  National  Committee  on 
Quality  Assurance  (NCQA)  offered  to 
work  with  HCFA  and  States  on 
implementation  strategies,  including 
making  HEDIS  specifications  broadly 
available. 

Response:  We  agree  that  HEDIS  may 
be  a  useful  tool  for  States  in  measuring 
their  performance  and  establishing 
goals.  We  appreciate  NCQA's 
willingness  to  assist  with  SCHIP 
implementation  and  are  working  with 
them  to  develop  HEDIS  specifications 
for  SCHIP.  In  States  that  are  considering 
using  HEDIS  measures,  we  have 
recommended  the  following  approach  to 
reporting  data  and  information  on 
SCHiP  programs:  Where  a  State 
contracts  with  managed  care  entities 
(MCEs)  for  health  benefits  coverage  for 
SCHIP  enroUees,  States  should,  where 
possible,  identify  individual  SCHIP 
enroUees  for  its  contracting  MCEs  as 
detailed  below. 

If  the  State  has  identified  SCHIP 
enroUees  to  a  contracting  MCE,  and  the 
contracting  MCE  also  contracts  with  the 
State  Medicaid  program,  then  the  MCEs 
should,  as  directed  by  the  State  either: 
(1)  report  the  required  HEDIS  measures 
separately  for  SCHIP  enroUees;  or  (2) 
include  SCHIP  enroUees  in  their 
Medicaid  product  line  reports.  •    . 

If  the  State  has  identified  SCHIP 
enroUees  to  a  contracting  MCO  and  the 
contracting  MCE  is  a  commercial  MCE 
without  a  Medicaid  product  line,  the 


MCE  shoidd  exclude  SCHIP  enroUees 
from  its  commercial  product  line 
reports,  because  including  SCHIP 
enroUees  in  HEDIS  reports  for 
commercially  enrolled  populations  may 
affect  commercial  MCE-to-MCE 
comparisons.  Under  these 
circumstances,  HEDIS  performance 
measines  for  SCHIP  enroUees  will  need 
to  be  reported  separately.  In  addition, 
MCEs  with  small  numbers  of  eligible 
SCHIP  enroUees  should  follow  the  small 
numbers  general  guideline.  These 
specifications  wiU  be  included  in  the 
HEDIS  guidelines  for  2001. 

Comment:  In  response  to  HCFA's 
solicitation  for  comments  on  additional 
measures  that  vnH  assist  in  articulating 
the  success  of  programs  implemented 
under  title  XXI,  several  commenters 
recommended  the  following 
performance  measures: 

Access 

— ^Percentage  of  Medicaid  eligible 

enrolled  in  Medicaid; 
— Percentage  of  SCHIP  eUgible  enroUed 

in  SCHIP; 
— Percentage  of  children  with  a  usual 

source  of  health  care; 
— Percentage  of  children  with  an  unmet 

need  for  physician  services  and/or 

delayed  care; 
— Reduction  of  hospitalization  for 

ambulatory  sensitive  conditions; 
— Percentage  of  enroUees  who  are 

enrolled  for  a  year  or  more; 
— Percentage  of  children  who  are 

identified  as  having  special  health 

care  needs; 
— Percentage  of  employers  offering 

health  insurance  coverage  to 

employees  and  dependent  children; 
— Percentage  of  enroUees  whose  parents 

decUne  employer-sponsored 

dependent  health  insurance  coverage; 
— Percent  of  children  whose  eligibiUty 

switches  between  title  XIX  and  title 
.  XXI  who  enroU  in  the  appropriate 

program  (or  who  maintain  health 

insurance  coverage); 
— Percentage  of  pediatricians,  family 

physicians,  and  dentists  who 

participate  in  Medicaid  and  SCHIP; 

Process 

— Percentage  of  children  and 
adolescents  who  have  received 
immimizations  according  to  the  ACIP/ 
American  Academy  of  Pediatrics 
recommended  immunization 
schedule; 

— Percentage  of  children  and 
adolescents  who  have  received  all  of 
the  well-child  visits  appropriate  for 
their  ages,  based  on  the  American 
Academy  of  Pediatrics 
Recommendations  for  Pediatric 
Health  Care; 


— ^Percentage  of  adolescents  ages  12 
though  18  who  were  counseled  for 
symptoms  or  risk  factors  for  STDs; 

— Percentage  of  children  ages  four 
through  18  during  the  reporting  year 
who  received  a  dental  examination 
during  that  year; 

— Percentage  of  children  ages  three 
through  six  who  received  a  vision 
screening  examination  during  the 
reporting  year; 

— Percentage  of  children  and 
adolescents  with  aU  of  the  well-child 
visits  provided  at  one  health  care  site 
during  the  reporting  year; 

— ^Percentage  of  children  and 

adolescents,  parents  or  caretakers 
with  difficulfy  communicating  with 
health  care  professionals  because  of  a 
language  problem  or  difficulty 
understanding  health  care 
professionals; 

— ^Percentage  of  children  and 
adolescents  with  asthma  who 
regularly  use  a  peak  flow  meter 
during  the  reporting  year,  regularly 
use  a  spacer  with  a  metered  dose 
inhaler,  and/or  who  received 
influenza  vaccine  during  the  reporting 
year; 

— ^Percentage  of  children  with  special 
health  needs  who  received  care 
during  the  reporting  year; 

Outcomes 

— Rate  of  hospitalization  for  ambulatory 
sensitive  conditions  such  as  asthma, 
diabetes,  epilepsy,  dehydration, 
gastroenteritis,  pneumonia;  or  luinary 
tract  infection  (UTI); 
— Rate  of 'hospitalization  for  injuries; 
— Percentage  of  children  and 
adolescents  reporting  days  lost  from 
school  due  to  health  problems; 
— ^Percentage  of  children  reporting  risky 
health  behaviors  including  injuries, 
tobacco  use,  alcohol/drug  use,  sexual 
behavior,  poor  dietary  behavior,  lack 
of  physical  activity; 
— Percentage  of  adolescents  reporting 

attempted  suicides; 
— Percentage  of  children  reporting 

unmet  medical  needs; 
— Percentage  of  children  reporting 

unmet  vision  needs; 
— Percentage  of  children  reporting 

unmet  dental  needs;  and 
— Percentage  of  family  income  used  for  ' 
medical  and  dental  care. 
Response:  Assessments  of  the  impact 
of  the  tide  XXI  program  on  children's 
health  insurance  coverage,  access  to 
care  and  use  of  health  care  services  will 
occur  on  both  the  State  level  and 
national  levels.  On  the  State  level,  we 
would  encourage  States  to  consider  the 
commenters'  suggested  performance 
measures  as  they  identify  those 
measures  which  are  appropriate  for  each 
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of  their  strategic  objectives  as  required 
imder  section  2107(a)(3)  of  the  Act  and 
§  457.410(b). 

Nationally,  as  HCFA  works  to  develop 
a  common  core  of  standardized  child- 
related  performance  measures, 
performance  levels  and  quality 
measures  that  can  be  used  to  evaluate 
access,  service  delivery,  processes  of 
care,  health  outcomes  and  quality  in  the 
overall  SCHIP  program,  we  will 
consider  the  performance  measmes 
recommended  by  the  commenters. 

3.  State  Plan  Requirement:  State 
Assurance  Regarding  Data  Collection, 
Records,  and  Reports  (§  457.720) 

Section  2107(b)(1)  of  the  Act  requires 
the  State  plan  to  provide  an  assurance 
that  the  State  will  collect  the  data, 
maintain  the  records,  and  furnish  the 
reports  to  the  Secretary,  at  the  times  and 
in  the  standardized  format  that  the 
Secretary  may  require  to  enable  the 
Secretary  to  monitor  State  program 
administration  and  compliance  and  to 
evaluate  and  compare  the  effectiveness 
of  State  plans  under  title  XXI.  We 
proposed  to  implement  this  statutory 
provision  at  §457.720. 

We  did  not  receive  any  comments  on 
this  section  and  are  therefore 
implementing  the  provision  as 
proposed. 

4.  State  Plan  Requirement:  State  Annual 
Reports  (§  457.730) 

Section  2107(b)(2)  of  the  Act 
discusses  the  requirement  that  the  State 
plan  include  a  description  of  the  State's 
strategy  for  the  submission  of  annual 
reports  and  the  State  evaluation. 

Accordingly,  we  proposed  to 
implement  this  provision  at  §457.730. 
We  noted  that,  in  order  to  facilitate 
report  submission,  a  group  of  States 
worked  with  staff  from  the  National 
Academy  of  State  Health  Policy 
(NASHP),  with  HCFA  representation,  to 
develop  an  optional  model  framework 
for  the  State  evaluation  due  March  31, 
2000  and  for  subsequent  annual  reports. 
We  also  noted  that  we  would  permit 
States  to  submit  their  FY  1999  annual 
report  and  their  State  evaluation  on 
March  31,  2000,  together  as  one 
comprehensive  dociunent.  However, 
since  the  States  evaluations/annual 
reports  have  all  been  submitted,  this 
provision  is  unnecessary  and  has  been 
deleted  from  the  final  rule.  In  addition, 
we  have  moved  the  discussion  of  the 
annual  report  requirements  to 
comments  and  responses  on  §457.750. 

Comment:  One  commenter 
recommended  that  we  require  States  to 
use  a  designated  framework  for 
submitting  annual  reports  and 
evaluations.  This  commenter  siiggested 


that  we  include  clinicians,  child 
advocates  and  research  groups  to 
participate  in  the  development  of 
frameworks  for  futiu«  reports. 

Response:  While  we  do  not  believe  it 
is  necessary  to  require  a  designated 
framework  for  aimual  reports  and 
evaluations,  in  order  to  facilitate  report 
submission,  a  group  of  States  worked 
with  staff  from  NASHP  and  with 
representatives  from  HCFA  to  develop 
an  optional  model  framework  for  the 
State  evaluation  due  March  31,  2000. 
This  framework  was  finalized  cuid  sent 
to  every  State  and  territory  with  an 
approved  State  plan.  All  States  that 
have  submitted  their  State  evaluations 
have  voluntarily  used  this  framework  as 
the  basis  for  their  evaluation,  although 
several  States  supplemented  their 
evaluations  with  additional  data.  We 
currently  are  in  the  process  of  analyzing 
and  synthesizing  the  data  submitted  in 
these  evaluations.  We  will  continue  to 
work  with  States  and  other  interested 
parties  to  support  these  efforts  to 
promote  ease  of  reporting  and  to 
facilitate  analysis  and  comparison  of 
important  data  reported  by  States  on 
their  programs. 

NASHP  has  subsequently  developed  a 
similar  framework  for  the  annual  reports 
that  States  will  be  submitting  in  January 
2001.  As  SCHIP  development  continues, 
we  encourage  continued  participation  in 
the  evaluation  process  by  interested 
researchers,  health  care  providers  and 
provider  groups,  advocates  and 
advocacy  groups,  insiu^nce  providers. 
State  and  local  government  officials, 
and  other  interested  parties  and  intend 
to  keep  the  process  as  open  and 
collaborative  as  possible. 

5.  State  Expenditures  and  Statistical 
Reports  (§457.740) 

We  proposed  to  require  that  the  States 
collect  required  data  beginning  on  the 
date  of  implementation  of  the  approved 
State  plan.  We  proposed  that  States 
must  submit  quarterly  reports  on  the 
number  of  children  under  19  years  of 
age  who  are  enrolled  in  separate  child 
health  programs,  Medicaid  expansion 
programs,  and  regular  Medicaid 
programs  (at  regular  FMAP)  by  age, 
income  and  service  delivery  categories. 
In  the  preamble,  we  noted  that  the 
Territories  are  excepted  from  the 
definition  of  "State"  for  the  purposes  of 
quarterly  statistical  reporting.  We  also 
proposed  to  require  that  thirty  days  after 
the  end  of  the  Federal  fiscal  year,  the 
State  must  submit  an  unduplicated 
count  for  that  Federal  fiscal  year  of 
children  who  were  ever  enrolled  in  the 
separate  child  health  program,  the 
Medicaid  expansion  program  and  the 
Medicaid  program  as  appropriate  by 


age,  service  delivery,  and  income 
categories. 

We  proposed  that  the  age  categories 
that  must  be  used  to  report  the  data  are: 
under  1  year  of  age,  1  through  5  years 
of  age,^  6  through  12  years  of  age,  and  13 
through  18  years  of  age.  We  further 
proposed  to  require  States  to  report 
enrollment  by  the  service  delivery 
categories  of  managed  care,  fee-for- 
service,  and  primary  care  case 
management. 

We  noted  in  the  proposed  regulation 
and  explained  in  the  preamble  that 
States  must  report  income  by  using 
State-defined  countable  income  and 
State-defined  family  size  to  determine 
Federal  poverty  level  (FPL)  categories. 
We  proposed  that  States  that  do  not 
impose  cost  sharing  and  States  that  only 
impose  cost  sharing  based  on  a  fixed 
percentage  of  income  (such  as  2  percent) 
in  their  Medicaid  expansion  program  or 
their  separate  child  health  program 
must  report  their  SCHIP  and  Medicaid 
enrollment  by  using  two  categories:  at  or 
below  150  percent  of  the  FPL  and  over 
150  percent  of  FPL.  States  that  impose 
cost  sharing  at  defined  income  levels 
(for  example,  at  185  percent  and  over  of 
FPL)  in  their  Medicaid  expansion 
programs  and/ or  separate  child  health 
programs  woidd  be  required  to  report 
their  Medicaid  and  SCHIP  enrollment 
by  poverty  level  (that  is,  countable 
income  and  household  size)  categories 
that  match  their  Medicaid  expansion 
program  and  separate  child  health 
program  cost-sharing  categories.  We 
proposed  to  require  enrollment 
reporting  by  income  for  Medicaid  as 
well  as  for  SCHIP. 

We  proposed  that  required 
standardized  reporting  be  limited  to 
expenditure  data  and  enrollment  data  as 
reported  by  age,  poverty  level,  and 
service  delivery  category.  We  noted  in 
the  preamble  to  the  NPRM  that  States 
should  collect  other  relevant 
demographic  data  on  enrollees  such  as 
gender,  race,  national  origin,  and 
primary  language  and  that  collecting 
such  data  will  encourage  the  design  of 
outreach  and  health  care  delivery 
initiatives  that  address  disparities  based 
on  race  and  national  origin. 

We  stated  that  we  were  working  to 
develop  an  option  for  States  to  provide 
the  needed  SCHIP  data  through  existing 
statistical  reporting  systems  in  the 
future. 

Comment:  One  commenter  suggested 
that  we  revise  the  regulations  to  specify 
that  a  State's  failure  to  submit  the 
statistical  reporting  forms  would 
ordinarily  be  considered  substantial 
non-compliance. 

Response:  Section  457.720  requires 
States  to  comply  with  data  reporting 
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requirements.  Section  2106(d)(2)  of  the 
statute  and  §  457.204(c)  provide  the 
Secretary  with  authority  to  enforce  these 
and  other  requirements.  We  do  not 
believe  that  it  is  necessary  to  specify 
more  specific  sanctions  for  non- 
reporting  or  delayed  reporting  within 
the  rule. 

We  are  working  closely  with  States  to 
develop  and  implement  data  tracking 
and  reporting  systems.  SCHIP  reporting 
may  involve  creating  new  systems  or 
adjusting  existing  systems  to  collect 
data  which  can  then  be  reported  to 
DHHS  and  we  recognize  that  the 
reporting  changes  required  in  this  final 
rule  may  require  further  changes  to 
these  systems.  We  will  work  with  the 
States  to  accommodate  individual  needs 
for  technical  assistance  during  the 
transition. 

In  the  past,  some  States  haveiiad 
difficulty  reporting  data  to  us  in  a 
timely  matter  due  to  systems 
constraints.  Howevw,  we  anticipate  that 
many  of  these  difficulties  will  be 
resolved  in  the  near  future.  We  recently 
implemented  a  new,  more  easily 
accessible  web-based  data  reporting 
system  (the  Statistical  Enrollment  Data 
System  (SEDS))  that  all  States  can 
access  through  the  Internet,  rather  than 
through  the  main  frame  system.  We 
have  also  revised  the  reporting 
instructions  to  clarify  definitions  in  a 
way  that  will  be  more  clear  for  States 
and  provide  for  more  standardized 
reporting  among  the  States.  We  released 
these  new  instructions  with  a  letter  to 
State  Health  Officials  on  September  13, 
2000.  In  addition,  we  are  continuing  a 
comprehensive  evaluation  of  possible 
modifications  to  the  Medicaid  Statistical 
Information  System  (MSIS),  which 
captxu«s  State  eligibility  and  claims 
records  on  a  person-level  basis.  The 
modifications  will  give  States  the  option 
of  using  MSIS  to  supply  the  data 
elements  that  will  meet  the  title  XXI 
quarterly  statistical  reporting 
requirements.  We  look  forward  to 
working  with  States  to  further  improve 
the  time  lines  and  qualify  of  required 
SCHIP  data.  In  addition,  we  have  added 
a  new  reporting  line  to  the  quarterly 
reports  where  States  indicate  a  "point  in 
time"  em-ollment  coimt  that  indicates 
enrollment  as  of  the  last  day  of  the 
quarter  for  their  SCHIP  and  title  XIX 
Medicaid  programs.  This  count  is 
something  the  States  already  have 
available  for  their  own  pxuposes  and 
helps  provide  a  more  complete  pictiu« 
of  States'  programs  on  an  ongoing  basis. 

Comment:  We  received  several 
comments  requesting  that  HCFA  require 
States  to  collect  data  pertaining  to  one 
or  more  of  the  following  categories  of 
information  about  enrollees  and  their 


SCHIP  coverage:  gender,  ethnicify,  race, 
primary  language,  English  proficiency, 
age,  service  delivery  system,  family 
income,  and  geographic  location. 
Certain  commenters  suggested  that  this 
data  be  collected  and  reported  to  HCFA 
in  the  State  evaluations,  annual  reports, 
and/or  quarterly  statistical  reports. 
These  commenters  felt  this  iiiformation 
would  help  target  outreach,  retention, 
enrollment,  and  service  efforts  to  imder- 
represented  groups.  These  commenters 
also  indicated  that  such  reporting 
requirements  are  consistent  with  the 
goals  of  Healthy  People  2010  and 
recently  enacted  legislation  directing 
the  Secretary  of  Commerce  to  produce 
statistically  reliable  aimual  State  data  on 
the  number  of  uninsured,  low-income 
children  categorized  by  race,  ethnicify, 
age,  and  income.  One  commenter 
indicated  that  HCFA  should  require 
States  to  dociunent  the  appropriate 
range  of  services  and  networks  of 
providers  available,  given  the  various 
language  groups  represented  by 
enrollees.  Additionally,  some 
commenters  noted  that  HCFA  should 
require  States  to  provide  an  assessment 
of  their  compliance  with  civil  rights 
requirements. 

Response:  We  agree  with  several  of 
the  conunents  siunmarized  above. 
Section  2107(b)(1)  of  the  Act  requires 
that  "a  State  child  health  plan  shall 
include  an  assurance  that  the  State  will 
collect  the  data,  maintain  the  records 
and  furnish  the  reports  to  the  Secretary, 
at  the  times  and  in  the  standardized 
format  the  Secretary  may  require  in 
order  to  enable  the  Secretary  to  monitor 
State  program  administration  and 
compliance  and  to  evaluate  and 
compare  the  effectiveness  of  State 
plans."  The  proposed  rule  at 
§  457.740(a)  had  included  requirements 
on  States  to  collect  and  submit  data  by 
age  categories,  service  delivery 
categories  and  by  countable  income.  In 
an  effort  to  streamline  data  reporting 
requirements,  we  had  only  encouraged 
States  to  collect  data  with  respect  to 
gender,  race  and  ethnicify,  and  did  not 
propose  to  require  the  collection  or  the 
reporting  to  HCFA  of  such  data.  We 
received  many  comments  expressing 
concern  about  this  policy  and  urging  us 
to  require  States  to  report  data  on 
gender,  race,  ethnicity  and  primary 
language  of  SCHIP  enrollees  to  HCFA. 

We  have  reviewed  our  proposed 
policy  and  have  decided  that  it  is 
consistent  with  overall  program  goals, 
as  well  as  the  civil  rights  requirements, 
to  require  States  to  report  data,  on  a 
quarterly  basis,  on  the  race,  ethnicify, 
and  gender  of  SCHIP  enrollees  using  the 
format  prescribed  by  the  OMB 
.Statistical  Directive  15 — Standards  for 


the  Maintaining,  Collecting  and 
Presenting  Data  on  Race  and  Ethnicify. 
We  have  therefore  amended 
§  457.740(a)(2)  to  reflect  this 
requirement.  Because  primary  language 
of  SCHIP  enrollees  is  not  one  of  the  data 
elements  on  standardized  reporting 
formats,  we  will  require  States  to  report 
on  this  information  as  part  of  the 
Annual  Report,  and  have  amended 
§45 7, 750(b)(8)  to  reflect  this  change.  We 
imderstand  that  nearly  all  States  have 
already  been  collecting  this  information 
throu^  the  application  process. 
Although  States  may  request 
information  on  gender,  race,  ethnicify 
and  primary  language  at  the  time  of 
application.  States  may  not  require 
families  to  report  this  data  as  a 
condition  of  application  to,  or 
enrollment  in  the  SCHIP  program.  The 
information  must  be  collected  from 
SCHIP  applicants  and  enrollees  on  a 
voliuitary  basis.  Having  this  data  wiU 
enable  States  and  the  Department  to  see 
how  and  if  minorify  children  and  other 
categories  of  children  are  being  covered 
by  the  SCHIP  program  and  to  identify 
opportunities  for  more  effective 
outreach  and  retention  strategies. 

Furthermore,  required  reporting  of 
this  data  is  consistent  with 
Departmental  priorities  to  more 
effectively  identify  racial  disparities  in 
the  provision  of  health  care  and  to 
assure  that  language  barriers  do  not 
interfere  with  children's  abilify  to 
secure  health  care.  HCFA  will  modify 
its  data  base  to  permit  States  to  report 
these  data  on  the  same  system  as  they 
report  enrollment  data.  We  understand 
States  may  incur  additional 
administrative  costs  to  comply  with  this 
requirement.  However,  the  potential 
benefits  for  the  States  and  for  the 
Department  are  significant. 

Comment:  Commenters  asserted  that 
neither  the  State  nor  the  health 
insurance  purchasing  cooperative  has 
the  legal  authority  to  require  employer- 
sponsored  insurance  carriers  to  report 
claims  data.  Therefore,  commenters 
noted.  States  with  premium  assistance 
programs  would  have  difficulfy 
reporting  program  expenditures  and 
p^Hcipants  by  age,  income,  deUvery 
system,  and  program  type  as  required  by 
HCFA. 

Response:  Since  States  or  their 
contractors  would  be  completing  the 
eUgibilify  process  for  children  enrolling ' 
through  premium  assistance  programs. 
States  would  have  data  available  on  the 
child's  age,  family  income,  the  type  of 
child  health  insurance  program  offered 
by  the  State,  and  the  expenditures  being 
made  on  behalf  of  the  child.  We  are  not 
requesting  individual  claims  data  used 
by  group  health  plans  providing  SCHIP 
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coverage.  Service  delivery  systems 
could  be  ascertained  by  the  State  by 
reviewing  the  benefit  package  available 
through  each  employer.  This  might 
present  difficidties  if  an  employer  had 
several  options  with  varying  delivery 
systems  available  at  the  same  cost  to  the 
State.  Should  this  be  the  case,  we  would 
work  with  States  on  a  case-by-case  basis 
to  consider  other  options  for  collecting 
this  data. 

Cktmment:  One  commenter  noted  that 
-the  collection  report  Form  HCFA-64, 
revised  in  December  1998,  requires 
additional  information  that  is  not 
reflected  in  §  457.740,  including  number 
.  of  months  enrolled,  and  the  ntmiber 
disenrolled  per  quarter.  Several 
commenters  suggested  that  HCFA 
require  States  to  report  this  data  to 
HCFA  on  a  quarterly  basis. 

Response:  In  §457.740,  we  did  not 
intend  to  specify  each  data  element  that 
we  will  be  requiring,  because  we 
wanted  to  be  able  to  review  and  modify 
specific  elements  as  the  program 
evolves.  We  have  authority  under 
section  2107(b)(1)  to  specify  at 
§  457.720,  that  States  must  provide  data 
"at  the  times  and  in  the  standardized 
format  *  *  '"to  enable  the  Secretary  to 
monitor  State  program  administration 
and  compliance  and  to  evaluate  and 
compare  the  effectiveness  of  State  plans 
under  title  XXI.  This  includes  the 
number  of  months  enrolled  and  number 
disenrolled  per  quarter. 

The  forms  referenced  by  the 
commenter  are  quarterly  reports  used  by 
State  Medicaid  agencies  to  report  to 
HCFA  their  actual  Medicaid 
expenditures  and  the  numbers  of  SCHIP 
children  and  other  children  being 
served  in  the  Medicaid  program.  HCFA 
uses  these  forms  to  ensure  fiiat  the 
appropriate  level  of  Federal  payments 
for  the  State's  Medicaid  expansion 
program  expenditures,  and  to  track, 
monitor  and  evaluate  the  numbers  of 
SCHIP  children  being  served  by  the 
Medicaid  expansion  program.  HCFA 
uses  a  similar  quarterly  reporting  form, 
the  HCFA-21,  to  collect  comparable 
information  on  separate  child  health 
programs. 

Comment:  One  commenter  noted  that 
the  collectidn  of  data  to  measure  the 
effectiveness  of  SCHIP  should  include 
the  number  and  types  of  services 
actually  delivered  in  addition  to  the 
number  of  children  enrolled.  This 
commenter  suggested  that  we  revise  the 
regulations  to  specify  that  data  can  be 
collected  and  reported  by  the  State 
using  American  Dental  Association 
procedure  codes  to  reflect  total  number 
of  actual  services  rendered  to  eligible 
individuals. 


Response:  We  agree  States  should 
consider  utilization  measures  in 
developing  Statewide  performance 
measures  of  progress  toward  meeting 
State  performance  goals  and  strategic 
objectives.  We  also  envision  that  States 
may  want  to  measure  care  and  service 
delivery  so  that  they  may  determine 
numbers  of  participating  providers  and 
health  networks  needed  for  the  program. 
The  regulation  provides  States  with 
flexibilify  in  developing  these  measures 
and  appropriate  data  collection 
methodologies. 

As  the  Department  works  on 
developing  and  implementing  a 
common  core  of  standardized 
performance  measiu^s  and  performance 
goals,  we  will  consider  the  outcome 
measiires  suggested  by  the  commenter. 

Comment:  One  commenter  generally 
supported  the  quarterly  reporting 
requirements  but  requested  one 
additional  required  report  measiire. 
Specifically,  the  commenter  urged 
HCFA  to  require  reporting  (either 
annually  or  quarterly)  on  the  number  of 
newborns  who  are  enrolled  at  birth  and 
the  nimiber  of  infants  who  are  enrolled 
within  the  first  three  months  of  life.  The 
commenter  believed  this  information 
could  be  used  by  States  to  assess 
whether  income-eligible  newborns  are 
experiencing  gaps  in  coverage  between 
the  time  of  birth  and  SCHIP  enrollment. 

Response:  We  strongly  encourage  the 
States  to  collect  the  required 
information  on  age  of  participants  in 
such  a  way  that  they  may  analyze  the 
health  coverage  patterns  of  newborns 
and  infants.  We  have  not  required  States 
to  report  this  information  to  HCFA. 
However,  we  will  consider  the 
commenter's  suggestion  as  we  develop 
the  national  core  set  of  performance 
measures  and  goals. 

Comment:  One  commenter  urged 
HCFA  to  require  States  to  describe  their 
income  calculation  methodologies  and 
changes  in  those  methodologies  and  to 
make  that  information  available  to  the 
public. 

Response:  We  agree  with  the 
commenter's  suggestion  and  note  that 
income  calculation  methodologies  and 
changes  to  these  methodologies  were 
requested  to  be  provided  by  States  as 
part  of  their  State  evaluations  (due  to 
HCFA  on  March  31,  2000).  Because  of 
the  importance  of  having  this 
information  in  a  standardized  maimer, 
as  well  as  keeping  the  information 
current,  we  have  included  this  as  an 
element  of  subsequent  State  annual 
reports.  We  have  compiled  and 
reviewed  the  submissions  from  the 
States  thus  far,  and  the  information  is 
available  to  the  public  along  with  the 


rest  of  the  States'  evaluations  on  the 
HCFA  web  site. 

In  addition,  we  discussed  in  our  }uly 
31,  2000  guidance  on  SCHIP  section 
1115  demonstrations  that  in  order  to 
receive  approval  for  a  demonstration 
proposal,  States  must  have  submitted  all 
of  their  required  statistical  reports  and 
evaluations  to  HCFA,  dating  back  to  the 
implementation  of  their  program. 

Comment:  One  commenter  found  the 
detailed  reporting  requirements 
problematic,  cumbersome,  and  difficult 
to  comply  with  under  ciuxent 
automated  systems. 

Response:  We  recognize  the 
commenter's  concerns.  However,  we 
wUl  continue  to  require  the  collection 
and  quarterly  reporting  to  HCFA  of  the 
data  required  in  this  section.  We  will 
continue  to  offer  technical  assistance  to 
States  having  difBculty  reporting  the 
required  data  due  to  automated  system 
difficulties.  As  noted  previously.  States 
are  able  to  report  data  to  HCFA  through 
a  web-based  reporting  system  on  the 
Internet,  to  provide  States  with  easier 
access  to  the  reporting  system.  In 
addition,  we  have  developed  a  set  of 
revised  reporting  instructions  to 
facilitate  reporting  by  States  in  a 
standardized  format.  We  believe  these 
modifications  will  result  in  a  reporting 
system  with  which  States  cail  comply 
with  minimal  difficulties. 

In  addition,  we  are  continuing  a 
comprehensive  evaluation  of  possible 
modifications  to  the  Medicaid  Statistical 
Information  System  (MSIS).  which 
captures  State  eligibility  and  claims 
records  on  a  quarterly  basis.  The 
modifications  will  give  States  the  option 
of  using  MSIS  to  supply  data  related  to 
separate  child  health  programs  as  well 
as  Medicaid  expansion  programs  and 
will  promote  overall  consistency  among 
SCHIP  and  Medicaid  data  in  the  long 
term. 

Comment:  We  received  several 
conunents  applauding  our  recognition 
of  the  interrelationship  of  Medicaid  and 
SCHIP  and  the  requirement  of  similar 
reporting  for  regular  Medicaid. 
Medicaid  expansion,  and  separate  child 
health  programs.  However,  one 
commenter  opposed  the  requirement 
that  all  States,  including  those  operating 
separate  child  health  insurance 
programs,  report  changes  in  enrollment 
in  both  the  SCHIP  program  and  the 
Medicaid  program.  The  commenter 
noted  that  some  States  operate  separate 
child  health  programs  that  are 
administered  by  different  staff, 
governing  boards,  budgets,  etc.  than  the 
State  Medicaid  program.  The 
commenter  opposed  a  requirement  that 
a  separately  administered  SCHIP 
program  have  a  contractual  requirement 
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to  obtain  data  itova  a  Medicaid  agency. 
The  conunenter  stated  that  if  HCFA 
wished  to  review  Medicaid  data,  it 
should  develop  new  Medicaid 
regulations  to  require  such  data  and  to 
provide  reimbursement  to  the  Medicaid 
agency  as  the  SCHIP  program  has  no 
budget  or  legal  authority  to  collect 
Medicaid  data.  The  commenter  added 
that  additional  administrative 
requirements  itom  HCFA  should  be 
accompanied  by  additional 
administrative  dollars,  or  they  represent 
imfunded  mandates  that  exacerbate  the 
10  percent  administrative-cost  limit 
problem. 

Response:  The  statute  anticipates  that 
State  agencies  implementing  SCHIP  and 
Medicaid  will  coordinate  activities  and 
share  information.  Section  2108(b)(1)(C) 
of  the  Act  requires  States  to  report  on 
or  before  March  31.  2000  "an 
assessment  of  the  effectiveness  of  other 
public  and  private  programs  in  the  State 
in  increasing  the  availability  of 
affordable  quality  individual  and  family 
health  insurance  for  children."  In 
addition,  section  2108(b)(1)(D) 
specifically  requires  States  to  report  on 
coordination  with  other  public  and 
private  programs  providing  health  care 
and  health  financing,  including 
Medicaid  programs.  Furthermore,  these 
requirements  are  not  specific  to  the 
State  agency  administering  SCHIP  or 
Medicaid,  but  rather  apply  to  the  State 
as  a  condition  of  receiving  grant  funding 
under  these  programs,  regardless  of  how 
the  State  internally  delegates 
responsibilities  under  these  programs. 

In  addition,  section  2107(b)(1)  of  the 
Act  requires  that  the  State  plap  contain 
certain  assiu^nces  regarding  the 
collection  of  data  and  submission  of 
reports  to  the  Secretary.  In  addition, 
§  431.16  of  the  Medicaid  regulations 
specifies  that  a  State  plan  must  provide 
that  the  Medicaid  agency  will  submit  all 
reports  required  by  the  Secretary,  follow 
the  Secretary's  instructions  with  regard 
to  the  format  and  content  of  those 
reports,  and  comply  with  any  provisions 
that  the  Secretary  finds  necessary  to 
verify  and  assure  the  correctness  of  the 
reports.  These  statutory  and  regulatory 
provisions  serve  as  our  authority  for 
requiring  Medicaid  State  expenditure 
and  statistical  reporting  at  §457.740. 
State  agencies  can  reasonably  be 
expected,  as  directed  in  the  statute,  to 
coordinate  among  programs,  including 
by  sharing  and  reporting  information. 

Since  Medicaid  agencies  receive 
Federal  financial  participation  imder 
title  XIX  for  administrative  costs,  such 
as  those  associated  with  data  collection, 
sharing  this  information  with  the  States' 
title  XXI  programs  should  not 
exacerbate  any  difficulty  States  may 


have  in  staying  within  the  10  percent 
administrative  cost  limit  in  SCHIP. 

6.  Annual  Report  (§  457.750) 

Section  2108(a)  of  the  Act  provides 
that  the  State  must  assess  the  operation 
of  the  State  child  health  plan  in  each 
fiscal  year,  and  report  to  the  Secretary, 
by  January  1  following  the  end  of  the 
fiscal  year,  on  the  results  of  the 
assessment.  In  addition,  this  section  of 
the  Act  provides  that  the  State  must 
assess  the  progress  made  in  reducing  the 
number  of  uncovered,  low-income 
children.  We  proposed  to  implement  the 
statutory  provision  requiring  assessment 
of  the  program  and  submission  of  an 
annual  report  at  §  457.750(a). 

At  proposed  §  457.750(b),  we  set  forth 
the  required  contents  of  the  annual 
report.  Specifically,  in  accordance  with 
the  statute,  the  annual  report  must 
provide  an  assessment  of  the  operation 
of  the  State  plan  in  the  preceding 
Federal  fiscal  year  including  the 
progress  made  in  reducing  the  number 
of  uncovered,  low-income  children.  In 
addition,  we  proposed  to  require  that 
the  State  report  on:  (1)  progress  made  in 
meeting  other  strategic  objectives  and 
performance  goals  identified  by  the 
State;  (2)  successes  in  program  design 
and  implementation  of  the  State  plan; 
and  (3)  barriers  in  program  design  and 
implementation  and  the  approaches 
imder  consideration  to  overcome  these 
barriers.  We  also  proposed  to  require 
that  the  State  report  on  the  effectiveness 
of  its  policies  for  discouraging  the 
substitution  of  public  coverage  for 
private  coverage.  Further,  we  proposed 
to  require  that  the  annual  report  discuss 
the  State's  progress  in  addressing  any 
specific  issues,  such  as  outreach,  that  it 
agreed  to  monitor  and  assess  in  its  State 
plan. 

In  accordance  with  section  2107(d)  of 
the  Act,  we  also  proposed  that  a  State 
must  provide  the  current  fiscal  year 
budget  update,  including  details  on  the 
planned  use  of  funds  for  a  three-year 
period  and  any  changes  in  the  sources 
of  the  non-Federal  share  of  plan 
expenditures.  We  also  proposed  that  the 
State  must  identify  the  total  St^e 
expenditures  for  family  coverage  and 
total  number  of  children  and  adults 
covered  by  family  coverage  during  the 
preceding  Federal  fiscal  year. 

We  proposed  that,  in  order  to  report 
on  the  progress  made  in  reducing  the 
number  of  imcovered,  low-income 
children  in  the  annual  report,  a  State 
must  choose  a  methodology  to  establish 
an  initial  baseline  estimate  of  the 
niunber  of  low-income  children  who  are 
uninsured  in  the  State  and  provide 
annual  estimates,  using  the  chosen 
methodology,  of  the  change  in  this 


nimiber  of  low-income  uninsured 
children  at  two  poverty  levels:  200 
percent  FPL  and  at  the  current  upper 
eligibility  level  of  the  State's  SCHIP 
program.  We  noted  in  the  preamble  to 
the  proposed  rule  that,  in  making  these 
estimates,  a  State  would  not  be  required 
to  use  the  same  methodology  that  it 
used  in  identifying  the  estimated 
number  of  SCHIP  eligibles  in  the  State 
plan. 

We  proposed  to  require  that  a  State 
base  the  annual  baseline  estimates  on 
data  from  either:  (1)  The  March 
supplement  to  the  Current  Population 
Survey  (CPS);  (2)  a  State-specific  survey; 
(3)  other  statistically  adjusted  CPS  data; 
or  (4)  other  appropriate  data.  We  also 
proposed  that  a  State  must  submit  a 
description  of  the  methodology  used  to 
develop  these  estimates  and  the 
rationale  for  its  use,  including  the 
specific  strengths  and  weaknesses  of  the 
methodology,  unless  the  State  bases  the 
estimate  on  the  March  supplement  to 
the  CPS.  We  indicated  in  the  preamble 
to  the  proposed  rule  that,  once  a  State 
submits  a  specific  methodology  in  the 
annual  report  for  estimating  the  baseline 
numbers,  the  State  must  use  the  same 
methodology  to  provide  annual 
estimates  unless  it  provides  a  detailed 
justification  for  adopting  a  different 
methodology.  We  also  noted  therein  that 
traditionally,  most  national  estimates  of 
uninsured  children  have  been  based  on 
the  Bureau  of  Census  March  Current 
Population  Survey  (CPS).  We  further 
noted  in  the  preamble  that,  as  the  only 
data  source  with  the  capacity  to 
generate  State-by-State  estimates  of 
uninsured  children,  the  CPS  generally  is 
relied  upon  by  pplicy  makers  to  provide 
an  overall  estimate  of  insurance  status 
and  insurance  trends  in  the  nation.  We 
also  mentioned  other  major  surveys  that 
provide  insight  into  the  number  of 
luiinsured  Americans. 

Comment:  One  commenter 
recommended  that  we  require  annual 
reports  to  contain  reasonable  utilization 
measures  indicating  qualify  and  access 
to  care  for  children  with  special  needs 
in  addition  to  the  general  child 
population.  The  commenter  believed 
that  the  Secretary  should  conduct  a 
focused  study  of  children  with  special 
needs.  Another  commenter  noted  that 
States  providing  dental  benefits  should 
report  aimually  on  the  assistance 
provided  to  recipients  in  accessing 
needed  services. 

Response:  We  are  very  concerned 
about  services  for  special  needs 
children,  Ad  we  agree  with  the 
commenters  that  qualify  and  access  are 
important  both  with  respect  to  special 
needs  and  dental  benefits  and  States  are 
encouraged  to  address  these  important 
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areas  in  their  annual  reports.  However, 
requiring  such  reporting  would  be 
inconsistent  with  the  flexibility 
permitted  under  the  statute.  At 
§  457.495(b)  of  this  final  rule,  we  require 
States  to  provide  assurances  of 
appropriate  and  timely  procedures  to 
monitor  and  treat  enrollees  with 
chronic,  complex  or  serious  medical 
conditions,  including  access  to 
speciahsts  experienced  in  treating  the 
specific  medical  condition.  We  leave  it 
to  the  States  to  determine  what  systems 
and  procedures  they  will  implement  to 
ensiue  enrollees  with  such  conditions 
have  access  to  quality  care  consistent 
with  this  standard. 

In  order  for  States  to  create  systems 
which  fit  their  unique  programs,  the 
methodology  for  compljdng  with 
§  457.495  is  best  left  to  the  State. 
Reporting  on  access  to  dental  benefits  is 
subsumed  under  §  457.495(a),  which 
requires  States  to  include  in  their  plans 
a  description  for  assiuing  the  quality 
and  appropriateness  of  care  provided 
under  the  plan  including  access  to 
covered  services  Usted  in  §  457.402(a). 
Dental  services  is  one  of  the  optional 
services  States  may  cover  under  the 
definition  of  child  health  assistance 
located  at  §457.402(a)(16).  To  the  extent 
that  States  cover  dental  services  in  their 
SCHIP  plans,  they  must  assure  access  to 
those  services.  Therefore,  we  have  not 
adopted  the  commenter's  suggestion  to 
add  a  separate  requirement  regarding 
dental  services. 

Comment:  One  commenter  asserted 
that  HCFA  exceeds  its  authority  in  the 
annual  report  requirements  at 
§  457.750(c)  that  requires  States  to 
provide  a  rationale  and  description  of 
the  methodology  used  to  establish  the 
baseline  estimate,  if  the  estimate  is 
based  on  a  source  other  than  the  CPS. 
The  commenter  contended  that  the 
purpose  of  the  annual  report  is  for 
States  to  assess  the  operation  of  their 
programs.  The  commenter  also  argued 
that  HCFA  lacked  authority  to  compel 
States  to  adopt  the  CPS  standard.  The 
commenter  referred  to  section  2108  of 
the  Act,  which  provides  that  the  State 
shall  assess  its  performance  and  submit 
that  assessment  to  the  Secretary.  The 
commenter  noted  that  providing  a 
rationale  for  a  methodology  made  States 
take  additional  steps  that  were  not 
prescribed  by  the  statute.  In  requiring 
this  rationale,  the  commenter  suggested 
HCFA  came  perilously  close  to  dictating 
the  CPS  standard,  which  violates  the 
express  terms  of  title  XXI  and  Executive 
Order  13132,  regarding  Federalism.  The 
commenter  indicated  that  imder 
Executive  Order  13132.  HCFA  is 
required  to  justify  the  imposition  of  any 
national  standard  and  to  look  for  less 


burdensome  alternatives.  The 
commenter  expressed  the  view  that  the 
proposed  rule  improperly  shifts  the 
burden  of  justifying  standards  used  to 
evaluate  programs  from  HCFA  to  the 
States. 

Response:  Section  2107(b)(1)  of  the 
Act  expressly  gives  the  Secretary  the 
authority  to  require  data  collection, 
records  maintenance,  and  reports  from 
the  States  "at  the  times  and  in  the 
standardized  format  the  Secretary  may 
require  in  order  to  enable  the  Secretary 
to  monitor  State  program  administration 
and  to  evaluate  and  compare  the 
effectiveness  of  State  plans."  In  order  to 
effectively  monitor  State  program 
effectiveness  in  reducing  the  number  of 
iminsured  children,  the  method  of 
detecting  the  numbers  of  uninsured  in 
States  and  the  decline  or  increase  in  the 
uninsured  must  be  known  and 
luiderstood  in  a  standardized  manner 
when  possible.  The  statute  uses  CPS  for 
formula  allocating,  so  it  was  suggested 
as  the  best  available  source  for  State 
uninsurance  levels  among  low-income 
children.  Most  States  elected  to  use  the 
CPS  in  establishing  their  initial 
baselines.  However,  we  recognize  the 
shortcomings  of  CPS  for  many  States 
and  have  therefore  provided  flexibiUty 
to  use  other  sources,  both  initially  and 
prospectively.  The  requirement  that 
States  explain  their  alternative 
methodology  is  necessary  and 
appropriate  in  order  for  HCFA  to  be  able 
to  identify  and  assess  the  data  provided 
by  States.  In  addition,  we  have  further 
clarified  that  if  States  elect  to  use  a 
different  data  source  in  re-establishing  a 
baseline,  the  State  must  also  note  in  the 
annual  report  the  CPS  estimate  for  that 
year,  both  as  a  means  of  providing 
standardized  information  across  States, 
using  a  consistent  baseline  and  to 
ensiire  that  States  are  given  credit  for 
progress  in  enrolling  children  back  to 
the  beginning  of  their  programs. 

Comment:  One  commenter  requested 
that  HCFA  allow  States  to  use  biennial 
State  smvey  figxu^s  in  assessing  changes 
in  uninsurance  rather  than  the  annual 
figures  from  the  CPS.  The  commenter 
noted  that  the  CPS  data  is  imreliable  for 
its  State  and  administering  an  annual 
survey  would  be  cost-prohibitive  for 
some  States. 

Response:  Section  457.750(c)(l)(ii) 
provides  that  a  State  may  base  its 
estimate  of  the  number  of  uninsured, 
low-income  children  from  a  State- 
specific  survey.  Thus,  States  may  use 
biennial  data  from  State  surveys, 
utilizing  statistically  relevant 
adjustments  in  the  off-survey  year  or  by 
supplementing  the  biennial  data  with 
additional  State-specific  data  from  other 
sources  to  fulfill  the  annual  reporting 


requirements  of  this  section.  We  note 
that,  as  stated  in  the  previous  response. 
States  will  be  required  to  provide  a 
description  of  the  methodology  and 
rationale  for  using  the  State-specific 
survey,  in  accordance  with 
§  457.750(c)(2). 

Comment:  One  commenter  urged 
HCFA  to  revise  the  proposed  rule  to 
reflect  provisions  of  the  Balanced 
Budget  Refinement  Act  of  1999  (BBRA), 
which  require  that  the  March 
Supplement  of  the  CPS  be  expanded  to 
allow  State-level  estimates  of  the 
number  of  iminsured  children.  The 
commenter  believed  that  using  these 
updated  estimates  would  be  preferable 
to  allowing  States  to  establish  their  own 
methodologies  for  estimating  the 
number  of  iminsiu^d  children. 

Response:  We  note  that  provisions  of 
section  703(b)  of  BBRA  amended 
Section  2109  of  the  Act  to  modify  the 
March  Supplement  of  the  CPS  to  detect 
real  changes  in  uninsurance  rates  of 
children.  The  BBRA  requires  future 
modifications  to  the  Ciuxent  Population 
Survey  in  order  to  produce  statistically 
reliable  annual  State-level  data  on  the 
number  of  low-income  children  without 
health  insurance  coverage.  One 
modification  to  the  CPS  is  to  include 
data  on  children  by  family  income,  age, 
and  race,  and  ethnicify.  Adjustments  to 
be  made  include  expanding  sampling 
size  used  in  State  sampling  luiits  and 
expanding  the  number  of  sampling  imits 
in  a  State.  Therefore,  with  the  creation 
of  this  requirement.  Congress  sought  to 
help  provide  all  States  with  access  to 
more  reliable  State-level  data  on  the 
uninsured  popidation  through  the  CPS 
March  Supplement.  We  have  not 
modified  the  regulation  text  to  reflect 
this  change,  as  this  data  is  not  expected 
to  be  available  imtil  October  or 
November  2001.  We  wanted  to  leave  the 
regidation  text  open  to  future 
improvements  to  the  CPS  or  other  data 
sources.  Even  with  the  CPS  adjustments, 
there  are  States  that  believe  they  can 
provide  more  accurate  estimates  of  the 
level  of  uninsured  children  in  their 
State  with  methodologies  that  use  other 
data  soiut^s  or  sources  that  supplement  * 
the  CPS  data.  We  believe  it  is  important 
to  allow  States  this  flexibility  in 
developing  the  most  reliable  estimate 
for  their  State. 

Comment:  One  commenter  supported 
the  required  collection  of  information  in 
the  annual  report,  and  reconunended  we 
require  States  to  also  report  on  the 
following  information  in  the  annual 
reports: 

— Progress  in  addressing  the  barriers  to 
access  experienced  by  minority 
children; 
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— Grievances,  complaints  of  problems 
reported  relating  to  enrollment, 
access,  and  quality  of  care  as  a  means 
of  measuring  consumer  satisfaction, 
ensuring  they  are  adequate  to  resolve 
complaints  within  a  reasonable  time 
frame  and  that  plans  use  grievance 
and  complaint  data  to  improve 
quality; 

— Cultural  competency  measures; 

— Continuity  of  care  between  plans, 
providers,  or  programs; 

— Special  attention  to  under-served  or 
under-identified  populations  (for 
example,  homeless  children); 

— Systematic  integration  with  schools 
and  other  community  groups; 

— Whether  primary  care  and  pediatric  - 
specialty  care  capacity  is  adequate  for 
the  number  of  enrollees; 

— Whether  plans  meet  standards  for 
access  within  reasonable  time  frames; 

— Whether  care  is  in  accordance  with 
clinical  practice  guidelines  for  quality 
of  care;  and 

— The  proportion  of  providers  who  are 
both  Medicaid  and  separate  SCHIP 
providers  among  those  serving 
Medicaid  and  separate  SCHIP 
beneficiaries,  and  the  difference  in 
pajrment  rates  to  plans  or  providers  in 
Medicaid  and  separate  SCHIP 
programs. 

— Estimates  of  the  number  of  uninsured 
children  under  the  regular  Medicaid 
income  thresholds  as  well  as  those 
under  the  200  percent  FPL  and  under 
the  State's  SCHIP  income  threshold; 

— Data  on  the  method  of  application  for 
Medicaid  and  SCHIP  (mail-in, 
outstation-site,  Internet,  etc.)  and 
enrollment  procedures  for  each 
program; 

— ^Data  on  the  portion  of  applicants 
denied  and  reason  for  denial; 

— Number  of  children  disenrolled  for 
any  reason,  the  reason  for 
disenroUment,  and  the  number  of 
children  disenrolled  for  nonpayment 
of  premiums; 

— Niunber  of  children  continuously 
enrolled  in  Medicaid  and/or  separate 
SCHIP  program  for  one  year  or  more; 

— Number  oichildren  identified  by 
screening  as  Medicaid  eligible  and,  of 
those,  the  number  enrolled  in 
Medicaid; 

— ^Number  of  former  Medicaid  recipients 
enrolled  in  separate  SCHIP; 

— Data  on  the  niunber  of  applicants 
denied  eligibility  and  the  reason  for 
the  denial,  including  that  they  were 
disqualified  due  to  current  insurance 
coverage  as  well  as  the  number  of 
children  disqualified  due  to  insurance 
coverage  in  a  past  period,  where 
applicable; 

— Number  of  children  who  lose 
coverage  at  redetermination  and  the 
reason  for  loss  of  coverage;  and 


— Data  comparing  the  proportion  of 
children  enrolled  and  using  services 
by  gender,  race,  ethnicity,  and 
primary  language  to  the  proportion  of 
such  children  in  the  service  area. 
Response:  As  noted  earlier,  HCFA 
participated  in  a  workgroup  led  by  the 
National  Academy  of  State  Health 
Policy  to  develop  a  template  for  States' 
annual  reports  that  have  provided  an 
opportunity  for  States  to  report  the 
information  required  in  §  457.750  in  a 
standardized  way.  NASHP  released  this 
template  to  the  States  and  the  public  in 
November  2000  for  States  to  use  in 
completing  their  aimual  reports  for  FY 
2000.  In  addition  to  budget  and 
expenditure  data,  this  will  include 
information  from  States  on  their 
progress  in  reducing  the  number  of 
uninsured  low-income  children, 
meeting  strategic  goals  and  performance 
measures,  the  effectiveness  of  States' 
policies  for  preventing  substitution  of 
coverage,  and  identifying  successes  and 
barriers  in  the  States'  plan  design.  In 
addition,  the  reports  provide  a  forum  for 
evaluating  States'  progress  in  addressing 
specific  issues  (such  as  outreach)  and 
the  primary  language  of  SCHIP 
enrollees.  We  vtrill  work  with  NASHP  to 
include  these  elements  in  a  revised 
version  of  the  annual  report  framework 
upon  publication  of  this  final  rule. 
States  will  not  be  expected  to  address 
these  new  elements  until  they  submit 
their  FY  2001  reports.  In  addition, 
because  the  informatiob  can  be  more 
appropriately  displayed  in  the  aimual 
report  than  in  the  quarterly  reports,  we 
have  added  a  new  §  457.750(b)(7)  to 
require  States  to  provide  information  on 
primary  language  of  SCHIP  enrollees  in 
their  annual  reports.  HCFA  will 
continue  to  closely  review  the  data 
collected  and  reported  by  the  States  in 
their  annual  reports. 

We  note  that  many  of  these 
assessment  elements  were  provided  by 
States  in  their  State  evaluations. 
Specifically,  as  part  of  the  evaluation. 
States  were  required,  as  specified  in 
section  2108(b)(1)  of  the  Act  and  laid 
out  in  the  NASHP  evaluation 
framework,  to  provide  information  on 
baseline  numbers  of  uninsured  low- 
income  children  in  the  State  by  income 
level;  levels  of  previous  insurance 
coverage  for  applicants  and  enrollees; 
and  quarterly  enrollment  statistics 
including:  number  of  children  ever 
enrolled;  new  enrollment;  number  of 
member  months  eqcolled;  average 
months  enrolled;  disenroUment 
including  the  reasons  for  disenroUment; 
unduplicated  count  of  enrollment;  and 
enrollee  characteristics,  such  as  income. 
Many  States  provided  additional 


information  on  enrollees'  gender,  race 
and  ethnicity  in  the  reports.  The  annual 
report  template  is  not  as  extensive  as  the 
evaluation  template,  but  man^  of  the 
same  elements  are  included.  Therefore, 
States  will  have  the  ability  to  indicate 
in  subsequent  annual  reports  that  no 
update  is  needed  since  the  evaluations 
were  submitted. 

Finally,  it  should  be  noted  that,  as  we 
work  toward  developing  and 
implementing  a  national  core  set  of 
performance  measures  and  goals,  we 
will  consider  the  performance  goals 
suggested  by  the  commenters. 

Comment:  One  commenter  noted  that 
the  preamble  to  proposed 
§  457.750(c)(1)  was  unclear  as  to 
whether  the  program  referred  to  in  the 
phrase  "upper  eligibility  level  of  the 
State's  program"  is  Medicaid  or  SCHIP. 

Response:  The  requirements  of 
subpart  G  of  the  regulations  regarding 
strategic  planning,  reporting,  and 
evaluation  apply  to  separate  child 
health  programs  and  Medicaid 
expansion  programs.  Thus,  in 
§  457.750(c)(1),  we  are  referring  to  the 
upper  eligibility  level  of  the  State's 
SCiilP  program,  which  would  be  the 
upper  eligibiUty  level  of  either  a 
Medicaid  expansion  or  a  separate  child 
health  program.  If  a  State  operates  a 
combination  program,  the  upper 
eligibility  level  would  be  the  highest 
eligibility  level  of  either  the  Medicaid 
expansion  or  the  separate  program. 

Comment:  One  commenter 
recommended  that  specific  measures  be 
defined  either  for  all  SCHIP  programs  or 
separately  for  employer-sponsored 
insurance  model  programs  based  on 
HEDIS  or  Healthy  People  2000 
guideUnes,  to  ensure  that  all  States 
report  similar  guidelines  and  that 
conunon  agreements  could  be  used 
across  States.  Given  that  some  States 
plan  to  use  an  employer-sponsored 
insurance  model  for  coverage,  the 
commenter  suggested  that  HEDIS 
measures  would  seem  the  most 
appropriate  approach  on  which  to  base 
data  collection  and  reporting  systems. 
For  States  using  an  employer-sponsored 
insurance  model,  contracts  or 
iigreements  between  the  State  and 
carriers  would  be  needed  for  collection 
and  data  provision,  this  commenter 
stated.  In  this  commenter's  view.  States 
would  have  to  create  specific  data 
collection  and  reporting  mechanisms  to 
do  this. 

Response:  The  regulations  do  not 
require  States,  including  States  with 
premium  assistance  programs,  to  collect 
data  on  specifically  defined  measures, 
except  with  respect  to  any  core  set  of 
performance  measures  that  may  be 
developed  by  the  Secretary  at  a  later 
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date.  We  encourage  States  to  work  with 
health  plans,  HCFA,  and  each  other  to 
create  standards  that  meet  their  mutual 
needs  for  data.  We  particularly 
encourage  States  using  premium 
assistance  program  models  for  SCHIP  to 
explore  effective  methods  of  data 
collection,  but  recognize  that  data 
collection  will  present  particidar 
challenges  to  these  types  of  programs 
because  the  State  may  not  have  direct 
contractual  relationships  with  employer 
group  health  plans  or  with  health 
insurance  issuers  offering  group  health 
insurance  coverage.  States  may  need  to 
explore  alternative  methods  of  data 
collection  for  premium  assistance 
programs,  such  as  consumer  surveys 
and  polling. 

Comment:  One  commenter  expressed 
concern  that  the  requirement  at 
§  457.750(b)(5)  stating  that  the  annual 
report  must  include  an  updated  budget 
is  lumecessary  and  duplicative  of  other 
ongoing  requirements,  including  the 
HCTA  form  37.  "Medicaid  Program 
Budget  Report — State  Estimate  of 
Quarterly  Grant  Award." 

Response:  The  requirement  for 
updated  budgets  in  the  annual  report  is 
necessary  for  the  soimd  administration 
of  SCHIP.  Annual  reporting  of  updated 
budgeting  with  three-year  projections, 
including  changes  in  sources  of  non- 
Federal  funding  and  details  on  the 
planned  uses  of  all  funds,  is  essential  to 
sound  financial  management  of  this 
program.  Annual  updated  reports  are 
also  essential  to  HCFA  as  it  monitors 
and  anticipates  the  financial  needs  of 
States  implementing  SCHIP  programs. 
Because  States  have  up  to  three  years  to 
spend  each  annual  allotment,  a  three- 
year  budget  is  useful  to  show  if  States 
are  planning  to  use  their  imused 
allotments  in  the  succeeding  two  fiscal 
years  or  if  they  anticipate  a  shortfall  in 
Federal  funding.  Therefore,  we  have 
decided  to  retain  this  requirement  for  a 
three-year  budget  in  the  final  regxilation. 
However,  we  are  no  longer  requiring  a 
three-year  budget  with  all  amendments. 
Instead,  we  have  limited  the 
requirements  at  §  457.80  to  a  one-year 
budget  only  with  amendments  that  have 
a  significant  budgetary  impact.  A  more 
detailed  discussion  of  this  issue  can  be 
found  in  the  comments  and  responses  to 
§457.80. 

Comment:  One  commenter  noted  that 
in  §  457.750(b)(5)  of  the  proposed  rule. 
States  are  required  to  include  in  tlM 
annual  report  an  updated  budget  for  the 
ciurent  Federal  fis-cal  year.  The 
commenter  states  that  HCFA  did  not 
take  into  account  the  State 
appropriations  process  and  the  fiscal 
year  used  by  the  State  as  opposed  to  the 
Federal  fiscal  year.  For  example,  Illinois 


has  a  July-June  fiscal  year,  with  the 
legislatiue  appropriating  funds  for  the 
final  Federal  quarter  (July-September)  in 
May.  Therefore,  the  commenter  noted, 
the  last  quarter  in  the  SCHIP  annual 
report  will  be  an  estimate.  The 
commenter  believed  that  the  regulations 
regarding  the  annual  report  should  be 
revised  to  permit  States  to  estimate 
budgets  for  the  final  Federal  quarter. 

Response:  We  have  modified 
§  457.750(b)(5)  as  proposed.  Instead  of 
requiring  an  annual  budget  for  the 
current  fiscal  year,  we  now  require  an 
annual  updated  budget  for  a  three-year 
period.  We  realize  that  the  three-year 
budgets  States  are  required  to  submit 
annually  in  fulfilling  the  requirements 
of  §457. 750(b)(5)  are  based  on 
projections  and  may  vary  from  actual  - 
expenditures  for  a  variety  of  reasons. 
However,  we  believe  it  is  important  to 
have  this  information  to  ensure  that 
States  have  adequately  planned  for  the 
program  and  to  analyze  spending 
allotments. 

7.  State  Evaluations  (§457.760) 

In  proposed  §  457.760  we  set  forth  the 
requirement  that  States  submit  a 
comprehensive  evaluation  by  March  31, 
2000  that  analyzes  the  progress  and 
effectiveness  of  the  State  c&ld  health 
program.  In  the  evaluation,  a  State  must 
report  on  the  operation  of  its  Medicaid 
expansion  program,  separate  child 
health  program,  or  combination 
program.  As  specified  in  section 
2108(b)(1)(B)  of  the  Act,  the  State 
evaluation  must  include  all  of  the 
following: 

•  An  assessment  of  the  effectiveness 
of  the  State  plan  in  increasing  the 
number  of  children  with  creditable 
health  coverage.  In  addition,  the  State 
must  report  on  progress  made  in 
meeting  other  strategic  objectives  and 
performance  goals  identified  by  the 
State  plan. 

•  An  assessment  of  the  State's 
progress  in  meeting  other  strategic 
objectives  and  performance  goals 
identified  by  the  State  plan. 

•  A  description  and  analysis  of  the 
effectiveness  of  elements  of  the  State 
plan,  including  the  following  elements: 
— The  characteristics  of  the  children 

and  families  assisted  under  the  State 
plan,  including  age  of  the  children 
and  family  income.  The  State  also 
must  report  on  children's  access  to,  or 
coverage  by,  other  health  insurance 
prior  to  the  existence  of  the  State 
program  and  after  eligibility  for  the 
State  program  ends  (the  child  is 
disenroUed).  As  an  optional  strategy, 
the  State  also  should  consider 
reporting  on  other  relevant 
characteristics  of  children  and  their 


families  such  as  sex,  ethnicity,  race, 
primary  language,  parental  marital 
status,  and  family  employment  status. 

— The  quality  of  health  coverage 
provided  under  the  State  process  or 
other  process  that  is  used  to  assure 
the  quality  and  appropriateness  of 
care. 

— The  amount  and  level  of  assistance 
including  payment  of  part  or  all  of 
any  premiums,  copajmients,  or 
enrollment  fees  provided  by  the  State. 

— The  service  area  of  the  State  plan  (for 
example,  Metropolitan  Statistical 
Area  (MSA)  or  non-MSA). 

— The  time  limits  for  coverage  of  a  child 
under  the  State  plan.  As  an  optional 
strategy,  the  State  should  consider 
reporting  the  average  length  of  time 
children  are  assisted  imder  the  State 
plan. 

— The  extent  of  substitution  of  public 
coverage  for  private  coverage  and  the 
State's  effectiveness  in  designing 
policies  that  discourage  substitution. 

— The  State's  choice  of  health  benefits 
coverage,  including  types  of  benefits 
provided  and  the  scope  and  range  of 
these  benefits,  and  other  methods 
used  for  providing  child  health 
assistance. 

— ^The  sources  of  non-Federal  funding 
used  in  the  State  plan. 

•  An  assessment  of  the  effectiveness 
of  other  public  and  private  programs  in 
the  State  in  increasing  the  availability  of 
affordable  quality  in(hvidual  and  fan^y 
health  insurance  for  children. 

•  A  review  and  assessment  of  State 
activities  to  coordinate  the  SCHIP  plan 
with  other  public  and  private  programs 
providing  health  care  and  health  care 
financing,  including  Medicaid  and 
maternal  and  child  health  services. 

•  An  analysis  of  changes  and  trends 
in  the  State  that  affect  the  provision  of 
accessible,  affordable,  quality  health 
insinance  and  health  care  to  children. 

•  A  description  of  any  plans  the  State 
has  for  improving  the  availability  of 
health  insurance  and  health  care  for 
children. 

•  Recommendations  for  improving 
the  SCHIP  program. 

Comment:  One  conunenter  indicated 
that  the  State  evaluation  requirements 
should  be  less  prescriptive  and  require 
an  analysis  of  the  effectiveness  of 
elements  the  State  may  include  rather 
than  requiring  an  analysis  of  all  eight 
elements  listed  at  §45 7. 760(c).  The 
commenter  asserted  that  such  policy 
would  allow  States  to  identify  and 
address  areas  relevant  to  their  own  State 
plans.  The  commenter  suggested  that  we 
revise  this  section  to  provide  that  "a 
description  and  analysis  of  elements  of 
the  State  plan  may  include:"  the 
elements  in  paragraph  (c)  of  this  section. 
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Response:  States  were  statutorily 
required  to  report  on  the  progress  of  the 
elements  set  forth  in  §  457.760(c)  in  the 
State  evaluation,  due  to  HCFA  on  March 
31.  2000,  and  we  modeled  the  proposed 
regulation  text  after  the  statute.  Section 
2108(b)  of  the  Act  specifies  the  contents 
of  the  State  evaluation.  HCFA  therefore 
does  not  have  discretion  to  make  these 
requirements  optional  for  States.  In 
addition,  because  all  the  States  have 
submitted  the  required  evaluation,  we 
have  removed  this  provision  from  the 
final  rule.  Any  request  for  futiu^ 
evaluations  will  be  based  upon  the 
requirements  in  the  statute  for 
evaluations  and  annual  reports  on  the 
program. 

Comment:  We  received  several 
conunents  expressing  appreciation  that 
the  guidance  set  forth  in  the  preamble 
to  the  proposed  rule  regarding  the 
evaluation  closely  followed  the 
evaluation  framework  developed  by 
NASHP  and  the  State  workgroup. 
However,  several  commenters  asserted 
that  the  information  provided  in  State 
evaluations  should  not  be  used  to 
establish  model  programs  and  practices. 
Rather,  they  noted.  States  should  be 
given  the  freedom  to  design  programs 
that  best  suit  the  needs  of  their 
population  and  circiunstances,  and 
information  provided  in  the  evaluation 
should  focus  on  how  the  States  have 
used  the  flexibility  allowed  by  the 
program  to  create  unique  and  successful 
plans. 

Response:  We  are  using  the 
evaluations  to  identify  model  practices. 
We  believe  that  the  identification  of 
model  practices  should  not  involve 
comparing  unlike  programs  or 
overlooking  the  imique  circiunstances  of 
each  State.  Many  States  have  been  eager 
to  learn  about  other  State  practices.  We 
envision  model  practices  as  a  means  of 
sharing  information  with  States  and 
other  interested  parties  on  how  other 
States  have  successfully  implemented 
certain  parts  of  their  program.  We 
develop  model  practices  not  as  a  means 
of  judging  or  evaluating  programs,  but 
rather  as  a  means  of  sharing  those 
practices  that  have  proven  successful  for 
one  State  so  that  other  States  may 
determine  the  merit  of  adopting  similar 
practices  in  their  own  SCHIP 
implementation. 

Comment:  One  commenter 
recommended  that  we  require  States  to 
report  on  the  provision  of  services  as 
well  as  the  participation  rates  of 
pediatricians  and  6thei  child  health  care 
providers  in  the  program.  Additionally, 
the  commenter  recommended  that  we 
require  States  to  report  the  average  cost- 
sharing  requirements  for  families  who 
choose  to  enroll  in  SCHIP  rather  than 


employer-provided  coverage.  The 
commenter  believed  that  we  should  also 
require  States  to  include  an  evaluation 
of  the  impact  States'  efforts  to  minimize 
substitution  have  had  on  children  with 
special  health  care  needs  and  their 
access  to  services.  The  commenter 
believed  that  HCFA  should  also  require 
States  to  include  evaluations  of  their 
screen  and  enroll  processes. 

Response:  We  do  not  agree  with  the 
commenter's  suggestion.  The  evaluation 
template  developed  by  the  National 
Academy  for  State  Health  PoUcy  reflects 
those  elements  specified  in  section 
2108(b)(1)(B)  of  the  Act.  To  this  extent, 
it  did  include  assessment  questions  on 
the  State's  cost  sharing  and  its  effects  on 
participants  as  well  as  questions 
regarding  the  State's  screen  and  enroll 
process  and  its  substitution  policies  and 
results  of  monitoring  rates  of 
substitution.  We  have  further  included 
a  provision  at  §457.353  that  specifically 
requires  States  to  monitor  and  evaluate 
the  effectiveness  of  the  screening 
process.  The  regulatory  requirements 
are  consistent  with  the  statute.  In  some 
cases,  States  included  additional  data  or 
other  information  such  as  the  data 
suggested  by  the  commenter,  in  their 
SCHIP  evaluations  as  additional 
measures  of  their  progress  toward 
strategic  objectives  of  that  State. 

Comment:  One  commenter  supported 
the  proposed  categories  of  evaluation, 
but  requesting  that  we  require  more 
frequent  reporting  and  evaluation. 

Response:  Section  2108(b)  of  the  Act, 
as  implemented  in  §457.760,  required 
States  to  submit  evaluations  by  March 
31,  2000.  We  believe  the  information 
States  will  be  providing  through  the 
quarterly  and  annual  reports  required  by 
§  457.740  and  §  457.750  respectively, 
will  be  sufficient  to  allow  ongoing 
assessments  of  States'  SCHIP  programs, 
making  more  frequent  reporting  and 
formal  evaluations  unnecessary  and 
overly  bvudensome  on  States.  "The 
statute  did  not  include  a  subsequent 
requirement  for  an  aimual  evaluation 
and  we  have,  therefore,  removed  this 
provision  from  the  final  rule. 

Comment:  One  commenter 
recommended  that  HCFA  clarify 
§  457.750(c)(1)  by  replacing  the  phrase 
"coverage  by  other  health  insiuance 
prior  to  the  State  plan"  with  "coverage 
by  other  health  insurance  prior  to 
coverage  under  the  State  plan." 

Response:  Because  we  have  deleted 
this  provision  from  the  final  rule,  we 
have  not  adopted  the  commenter's 
suggestion. 

Comment:  One  commenter 
recommended  that  HCFA  encourage 
States  to  build  on  existing  data 
collection  efforts  and  systems,  including 


State  tide  V  efforts,  in  developing 
overall  SCHIP  evaluation  efforts  and  in 
collection  of  data. 

Response:  We  encoiuage  States  to 
build  on  existing  databases  and  tide  V 
efforts,  as  well  as  public-private 
partnerships  in  order  to  facilitate  the 
development  and  implementation  of 
information  tracking  systems  and  SCHIP 
program  evaluation  efforts. 

G.  Subpart  H — Substitution  of  Coverage 

1.  Basis,  Scope,  and  Applicability 
(§457.800) 

Tide  XXI  requires  that  States  ensure 
that  coverage  provided  undw  SCHIP 
does  not  substitute  for  coverage  under 
either  private  group  health  plans  or 
Medicaid.  Section  2102(b)(3)(C)  of  the 
Act  requires  that  State  plans  include 
descriptions  of  procedures  used  to 
ensure  that  the  insurance  provided 
under  the  State  child  health  plan  does 
not  substitute  for  coverage  under  group 
health  plans.  Another  provision  in  tide 
XXI  relating  to  substitution  of  coverage 
is  section  2105(c)(3)(B),  which  sets  out 
the  conditions  for  a  waiver  for  the 
piuchase  of  family  coverage  as 
described  in  §457.1010.  Under  this 
provision,  States  must  establish  that 
family  coverage  would  not  be  provided 
if  it  would  substitute  for  other  health 
insinance  provided  to  children. 

In  addition,  tide  XXI  contains  several 
provisions  aimed  at  preventing  SCHIP 
from  substituting  for  current  Medicaid 
coverage.  First,  sections  2102(a)(2)  and 
2102(c)(2)  of  the  Act  requires  States  to 
describe  procedures  used  to  coordinate 
their  SCHIP  programs  with  other  public 
and  private  programs.  Second,  section 
2105(d)  of  the  Act  includes 
"maintenance  of  effort"  provisions  for 
Medicaid  eUgibilify.  That  is,  under 
section  2105(d)  of  the  Act,  a  State  that 
chooses  to  create  a  separate  child  health 
program  carmot  adopt  income  and 
resource  methodologies  for  Medicaid 
children  that  are  more  restrictive  than 
those  in  effect  on  Jime  1,  1997. 
Fiulhermore,  section  1905(u)(2)(b)  of 
the  Act  also  provides  that  a  State  that 
chooses  to  create  a  Medicaid  expansion 
program  is  not  eligible  for  enhanced 
matching  for  a  separate  coverage 
provided  to  children  who  would  have 
been  eligible  for  Medicaid  in  the  State 
under  the  Medicaid  standards  in  effect 
on  March  31,  1997.  Finally,  section 
2102(b)(3)(B)  of  the  Act  requires  that 
any  child  who  applies  for  a  separate 
child  health  program  must  be  screened 
for  Medicaid  eligibihty  and,  if  found 
eligible,  enrolled  in  Medicaid. 

This  subpart  interprets  and 
implements  section  2102(b)(3)(C)  of  the 
Act  regarding  substitution  of  coverage 
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under  group  health  plans  and  sets  forth 
State  plan  requirements  relating  to 
substitution  of  coverage  in  general  and 
specific  requirements  relating  to 
substitution  of  coverage  imder  premium 
assistance  programs.  These 
requirements  apply  only  to  separate 
child  health  programs. 

Comment:  Many  commenters 
questioned  the  magnitude  of  the  risk  for 
substitution  of  private  group  health  plan 
coverage  by  SCHIP  coverage  for 
children.  Because  the  size  of  the  risk  of 
substitution  by  SCHIP  coverage  offered 
tmder  both  employer-sponsored 
insurance  programs  and  non-employer- 
sponsored  insurance  programs  is 
unclear,  and  because  of  the  harm  that 
substitution  prevention  policies  may 
inflict,  the  commenters  encoinraged 
HCFA  not  to  put  forth  a  policy  to 
prevent  substitution  that  goes  beyond 
what  is  clearly  required  by  the  statute. 
Many  commenters  also  recommended 
that  we  revisit  our  policy  on 
substitution  because  of  Uieir  concern 
that  waiting  periods  cmd  other 
substitution  prevention  policies  are 
causing  significant  harm  to  families 
with  children  with  special  health  care 
needs  and  argued  that  such  families  can 
ill  afford  to  go  without  coverage  for  any 
period  of  time. 

Response:  We  have  revisited  our 
policy  on  substitution  and  made  several 
changes.  With  respect  to  substitution 
policies  outside  of  the  context  of 
premium  assistance  programs,  we  note 
that  the  pro{K)sed  regulatory  text  at 
§457.805  requires  only  that  the  State 
plan  include  reasonable  procedures  to 
prevent  substitution.  This  approach 
permits  State  flexibility  and 
implementation  of  policies  based  on  the 
emerging  research  regarding 
substitution  and  on  State  experiences 
wdth  substitution. 

Our  review  of  States'  March  31,  2000 
evaluations  indicated  that  in  those 
States  with  data  on  substitution  of 
private  coverage  with  SCHIP  coverage, 
there  was  little  evidence  that 
substitution  was  as  great  an  issue  as 
initially  anticipated. 

Thus,  we  have  revised  the  policy 
stated  in  the  preamble  to  the  NPRM 
regarding  substitution  procedures 
relating  to  SCHIP  coverage  provided 
outside  of  programs  that  offer  premium 
assistance  for  coverage  under  group 
health  plans  as  follows:  States  that 
provide  coverage  to  children  in  families 
with  incomes  at  or  below  200  percent  of 
FPL  must  have  procedures  to  monitor 
the  extent  of  substitution  of  SCHIP 
coverage  for  existing  private  group 
health  coverage,  as  was  the  policy  for 
such  coverage  provided  to  families 


under  150  percent  of  FPL  proposed  in 
the  preamble  to  the  NPRM. 

States  that  provide  coverage  to 
children  in  families  with  incomes  over 
200  percent  of  FPL  should,  at  a 
piinimiim,  have  procedures  to  evaluate 
the  incidence  of  substitution  of  SCHIP 
coverage  for  existing  private  group 
health  coverage.  In  addition.  States 
offering  coverage  to  children  in  families 
over  200  percent  of  FPL  must  identify 
in  their  State  plans  specific  strategies  to 
limit  substitution  if  monitoring  efforts 
show  unacceptable  levels  of 
substitution.  States  must  determine  a 
specific  trigger  point  at  which  a 
substitution  prevention  mechanism 
would  be  instituted,  as  described  in  the 
State  plan.  For  coverage  above  250 
percent  of  the  FPL,  because  evidence 
shows  that  there  is  a  greater  likelihood 
of  substitution  at  higher  income  levels. 
States  must  have  substitution 
prevention  strategies  in  place,  in 
addition  to  monitoring. 

Although  a  period  of  uninsurance  is 
one  possible  substitution  prevention 
procedure,  we  invite  States  to  propose 
other  effective  strategies  to  limit 
substitution.  States  may  submit 
amendments  to  their  State  plans  if  they 
would  like  to  modify  their  current 
policies  in  light  of  the  policies 
discussed  here.  We  plan  to  work  closely 
with  each  State  to  develop  appropriate 
substitution  strategies,  monitoring  tools, 
and  trigger  mechanisms. 

For  premiiun  assistance  programs,  we 
have  revised  our  substitution  policy  in 
this  final  rule  in  two  areas.  We  have 
eliminated  the  requirement  for  a  60 
percent  minimum  employer 
contribution.  We  will  no  longor 
mandate  a  specific  level  of  contribution, 
since  a  substantial  employer 
contribution  must  be  made  in  order  for 
coverage  subsidized  through  employer 
plans  to  be  cost-efiiective,  as  required 
imder  §  457.810.  States  will  be  expected 
to  identify  a  reasonable  minimimi 
employer  contribution  level  and  provide 
justification  for  that  level,  including 
data  and  other  supporting  evidence,  that 
will  be  reviewed  in  the  context  of  the 
State  plan  amendment  process.  In 
addition,  as  proposed  in  the  NPRM, 
States  with  premium  assistance 
programs  must  monitor  employer 
contribution  levels  over  time  to 
determine  whether  substitution  is 
occurring  and  report  their  findings  in 
their  State  annual  reports. 

The  identification  of  the  minimum 
employer  contribution  and  the 
monitoring  process  will  help  ensure  that 
SCHIP  funds  are  being  used  to 
supplement  the  cost  of  employer- 
sponsored  insurance,  not  supplant  the 
employers'  share  of  the  cost  of  coverage. 


While  these  revisions  are  intended  to 
provide  additional  State  flexibility  to 
develop  premiimi  assistance  programs 
and  provide  coverage  to  families,  it  is 
important  to  note  that  the  cost- 
effectiveness  test  established  by  title 
XXI  and  set  forth  in  §  457.810  must  be 
met  in  all  cases. 

The  second  change  we  are  making 
relates  to  the  required  waiting  period  of 
iminsurance.  We  have  retained  the 
requirement  for  a  minimum  6-month 
period  without  group  health  coverage, 
but  will  permit  exceptions  to  the 
waiting  period,  as  discussed  in  more 
detail  in  the  comments  and  responses  to 
section  §457.810. 

2.  State  Plan  Requirements:  Private 
Coverage  Substitution  (§457.805) 

The  potential  for  substitution  of 
SCHIP  coverage  for  private  group  health 
plan  coverage  exists  because  SCHIP 
coverage  may  cost  less  or  provide  better 
coverage  than  coverage  some 
individuals  and  employers  purchase 
with  their  own  funds.  Specifically, 
employers  who  make  contributions  to 
coverage  for  dependents  of  lower- wage 
employees  could  potentially  save 
money  if  they  reduced  or  eliminated 
their  contributions  for  such  coverage 
and  encouraged  their  employees  to 
enroll  their  children  in  SCHIP.  At  the 
same  time,  ^unilies  that  make 
significant  contributions  towards 
dependent  group  health  plan  coverage 
could  have  an  incentive  to  drop  that 
coverage  and  enroll  their  children  in 
SCHIP  if  the  benefits  would  be 
comparable,  or  better,  and  their  out-of- 
pocket  costs  would  be  reduced. 

In  accordance  with  section 
2102(b)(3)(C)  of  the  Act.  we  proposed  at 
§  457.805  to  require  that  each  State  plan 
include  a  description  of  reasonable 
procedures  that  the  State  will  use  to 
ensure  that  coverage  under  the  State 
plan  does  not  substitute  for  coverage 
under  group  health  plans. 

We  opted  not  to  propose  specific 
procedures  to  limit  substitution. 
Instead,  we  discussed  in  detail 
reasonable  procedures  that  States  may 
use  to  prevent  substitution  of  coverage. 
Specifically,  we  stated  in  the  preamble 
to  the  NPRM  that  we  would  consider 
the  following  to  be  reasonable 
procedures  for  addressing  the  potential 
for  substitution: 

•  States  that  provide  covenge  to 
children  in  families  at  or  below  150 
percent  of  the  Federal  poverty  line  (FPL) 
should,  at  a  minimum,  have  procedures 
to  monitor  the  extent  of  substitution  of 
that  coverage  for  existing  private  group 
health  coverage. 

•  States  that  provide  coverage  to 
children  in  famiUes  between  150  and 
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200  percent  of  FPL  should,  at  a 
minimiun,  have  procedures  to  study  the 
Incidence  of  substitution  of  that 
coverage  for  existing  private  group 
health  coverage.  In  addition,  States 
should  specify  in  their  State  plans  the 
steps  they  will  take  to  prevent 
substitution  in  the  event  that  the  States' 
monitoring  efforts  discover  substitution 
has  occurred  at  an  unacceptable  level. 

•  States  that  provide  coverage  to 
children  in  families  above  200%  of  FPL 
should  implement,  concurrent  with 
program  implementation,  specific 
procedures  or  a  strategy  to  limit 
substitution. 

We  noted  that  we  would  ask  States  to 
assess  the  procedures  to  limit 
substitution  in  their  evaluations 
submitted  in  March  of  2000.  We  also 
asked  all  States  that  specified  in  their 
plans  that  they  would  monitor 
substitution  to  submit  information  on 
substitution  in  their  annual  reports. 

We  also  addressed  the  issue  of 
applying  substitution  provisions  to  the 
Medicaid  eligibility  group  for  the 
"optional  targeted  low-income 
children",  which  was  added  to  section 
1902(a)(10)(A)(ii)(XIV)  of  the  Act 
pursuant  to  section  4911  of  the  BBA.  In 
the  NPRM  we  clarified  that  States  may 
not  apply  eligibility-related  substitution 
provisions,  such  as  periods  of 
iminsurance,  to  the  "optional  targeted 
low-income  children"  group,  because 
such  eligibility  conditions  are 
inconsistent  with  the  entiUement  nature 
of  Medicaid.  We  have  retained  this 
policy  in  this  final  regulation.  States 
that  ciurenUy  apply  eligibility-related 
substitution  provisions  to  optional 
targeted  low-income  children  will  need 
to  come  into  compliance  with  this 
clarified  policy.  States  that  have  not 
already  come  into  conformity  with  this 
policy  will  have  90  days  bom  the  date 
of  this  notice  to  do  so  and  must  submit 
a  State  plan  amendment  in  compliance 
with  §  457.65(a)(2).  We  recognize  that 
States  expanding  Medicaid  to  optional 
targeted  low-income  children  at  higher 
income  levels  may  be  particularly 
concerned  about  the  potential  for 
substitution  of  coverage.  States  that 
want  to  maintain  waiting  periods  for  the 
optional  targeted  low-income  children 
group  may  want  to  submit  section  1115 
demonstration  requests  for  approval  of 
substitution  provisions.  HCFA  will 
consider  section  1115  demonstration 
requests  on  a  case-by-case  basis. 

Comment:  Although  neither  the 
preamble  nor  the  proposed  regulatory 
text  explicitly  prescribed  a  mandatory 
waiting  period  or  period  without  group 
health  insurance,  as  a  condition  of 
eUgibility  in  separate  child  health 
programs  that  are  not  providing 


premium  assistance  for  group  health 
plans,  many  commenters  expressed 
their  dislike  for  the  Department's  pohcy 
implemented  in  the  course  of  approving 
State  plans  and  plan  amendments,  of 
mandating  the  imposition  of  periods 
without  insurance  for  populations  over 
200  percent  of  the  FPL. 

Many  commenters  indicated  that 
waiting  periods  are  imnecessary  in 
general  because  they  block  access  to 
care  without  any  proof  of  their 
effectiveness  in  preventing  substitution. 
Some  commenters  stated  that  the  data 
on  the  significance  of  substitution  has 
been  inconclusive.  One  commenter 
referred  to  recent  data  from  the  Current 
Population  Survey  (CPS)  on  trends  in 
coverage  for  low-income  children  that, 
in  their  view,  raised  serious  questions 
about  the  magnitude  of  any  crowd  out 
effect  of  expansions  in  publicly-funded 
coverage  for  children.  Another  concern 
raised  was  that  waiting  periods  without 
insurance  impose  a  significant  hardship 
for  families  who  may  be  struggling  to 
keep  up  premium  payments,  obtain  care 
for  children  with  special  health  care 
needs,  or  get  by  with  inadequate  private 
coverage  for  their  children. 

Response:  Our  review  of  States' 
March  31,  2000  evaluations  indicated 
that  in  those  States  vdth  data  on 
substitution  of  private  coverage  with 
SCHIP  coverage,  there  was  little 
evidence  that  substitution  was  as  great 
an  issue  as  initially  anticipated. 
However,  because  of  the  current  lack  of 
conclusive  data  around  the  level  of 
substitution  which  may  be  occiuring 
below  200  percent  of  FPL,  we  maintain 
that  monitoring  of  substitution  of 
coverage  in  SCHIP  is  critical. 

As  noted  above,  we  have  revised  the 
policy  stated  in  the  preamble  to  the 
NPRM  regarding  substitution 
procediu^s  relating  to  SCHIP  coverage 
provided  outside  of  programs  that  offer 
premium  assistance  for  coverage  imder 
group  health  plans  as  follows: 

•  States  that  provide  coverage  to 
children  in  families  at  or  below  200 
percent  of  FPL  must  have  procedures  to 
monitor  the  extent  of  substitution  of 
SCHIP  coverage  for  existing  private 
group  health  coverage,  as  was  the  policy 
for  such  coverage  provided  to  families 
under  150  percent  of  FPL  proposed  in 
the  preamble  to  the  NPRM. 

•  At  a  minimimi.  States  that  provide 
coverage  to  children  in  families  with 
incomes  over  200  percent  of  FPL  should 
have  procedures  to  evaluate  the 
incidence  of  substitution  of  SCHIP 
coverage  for  existing  private  group 
health  coverage.  In  addition.  States 
offering  coverage  to  children  in  fomilies 
over  200  percent  of  FPL  must  identify 
in  their  State  plans  specific  strategies  to 


limit  substitution  if  monitoring  efforts 
show  unacceptable  levels  of 
substitution.  States  must  monitor  the 
occurrence  of  substitution  and 
determine  a  specific  trigger  point  at 
which  a  substitution  prevention 
mechanism  would  be  instituted,  as 
described  in  the  State  plan. 

•  For  coverage  above  250  percent  of 
the  FPL,  because  evidence  shows  that 
there  is  a  greater  likelihood  of 
substitution  at  higher  income  levels. 
States  must  have  substitution 
prevention  strategies  in  place,  in 
addition  to  monitoring. 

Although  a  period  of  uninsurance  is 
one  possible  substitution  prevention 
procedure,  we  invite  States  to  propose 
other  effective  strategies  to  limit 
substitution.  States  may  submit 
amendments  to  their  State  plans  if  they 
would  like  to  modify  their  current 
policies  in  light  of  the  policies 
discussed  here.  We  plan  to  work  closely 
with  States  to  develop  appropriate 
substitution  strategies,  monitoring  tools, 
and  trigger  mechanisms.  As  part  of 
monitoring  for  substitution  of  coverage. 
States  should  also  study  the  extent  to 
which  anti-substitution  policies  require 
children  who  have  lost  group  health 
coverage  through  no  fault  of  their  own 
or  their  employer  to  wait  to  be  enrolled 
in  SCHIP.  To  the  extent  that  monitoring 
finds  that  such  children  are  forced  to  go 
without  coverage.  States  should 
consider  adjustments  to  their 
substitution  prevention  policies  that 
permit  exceptions  for  children  who 
should  not  be  the  target  of  such  policies. 
We  will  continue  to  ask  States  to  assess 
their  substitution  prevention  procedures 
in  their  annual  reports. 

Finally,  we  note  that  because  the 
regulatory  text  at  §  457.805  required  that 
the  State  plan  include  reasonable 
procedures  to  prevent  substitution  and 
made  no  distinction  for  eligibilify  levels 
for  coverage  under  State  plans,  we  have 
not  revised  the  regulation  text.  It  is 
consistent  with  our  revised  policy. 

Comment:  Several  commenters 
believed  that  States  should  be  allowed 
to  estabUsh  guidelines  that  would  allow 
families  to  drop  coverage  without 
penalty  of  a  SCHIP-required  waiting 
period  and  to  enroll  the  child  or 
children  in  the  State's  SCHIP  program  if 
they  are  paying  more  than  they  can 
afford  for  the  child's  insurance.  The 
commenters  indicated  that,  in  some 
cases,  the  child  may  have  special  health 
needs  and/or  the  family  may  be  paying 
for  insurance  that  does  not  cover  many 
of  the  child's  needs  but  serves  only  as 
insurance  against  a  catastrophic  event. 
In  addition,  some  commenters  suggested 
that  States  not  be  allowed  to  impose 
periods  of  uninsurance  that  impede  the 
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delivery  of  preventive  care  and 
immunizations  consistent  with  the  AAP 
Guidelines  for  Health  Supervision  m 
and  Bright  Futures  Guidelines  for 
Health  Supervision  of  Infants,  Children 
and  Adolescents. 

Response:  As  stated  above,  periods  of 
iminsuiance  will  not  be  required  imless 
coverage  is  provided  via  premium 
assistance  through  group  health  plans, 
coverage  is  provided  to  children  with 
significantly  higher  income  levels,  or 
substitution  has  been  identified  as  a 
problem  in  the  State.  Furthermore,  in 
the  case  of  States  with  premium 
assistance  programs,  we  continue  to 
permit  States  to  cover  such  children 
under  a  separate  child  health  program 
(outside  of  coverage  through  premium 
assistance  programs)  during  the  waiting 
period,  as  stated  in  the  preamble  to  the 
proposed  rule.  The  required  period  of 
iminsurance  applies  only  to  SCHIP 
coverage  provided  through  group  health 
plans. 

States  are  therefore  able  to  enroll 
special  needs  children,  and  those  in 
need  of  preventive  care  and 
immunizations,  in  SCHIP  in  a  timely 
foshion  so  as  not  to  disrupt  the 
provision  of  needed  healdi  care 
services.  To  the  extent  a  State  chooses 
to  adopt  periods  of  uninsiuance,  the 
State  may  want  to  consider  exceptions 
to  the  period  of  uninsurance  to  address 
issues  raised  by  the  commenters.  We 
note,  however,  that  access  to 
immunizations  is  unlikely  to  be 
proposed  as  an  exception  since  virtually 
all  younger  children  would  thereby  be 
exempt. 

Comment:  One  commenter  lu^ed  the 
Department  to  view  State  substitution 
prevention  efforts  as  a  comprehensive 
plan,  rather  than  isolating  specific 
pieces  that  may  or  may  not  measure  up 
to  artificial  Federal  guidelines.  In 
addition,  the  commenter  noted  that  each 
State  has  developed  a  substitution 
prevention  strategy  that  is  applicable  to 
the  demographic  and  economic 
situation  in  the  State,  and  State  plans 
shotUd  therefore  be  judged  in  their 
entirety,  not  in  a  piecemeal  fashion. 

Response:  We  agree  that  State's 
substitution  prevention  efforts  should 
be  considered  in  the  context  of  the 
entire  State  plan  with  consideration 
given  to  a  State's  particular  needs  and 
goals.  To  this  end,  we  have  retained  a 
flexible  regulatory  requirement 
regarding  substitution  and  indicated 
that  HCFA  will  incorporate  additional 
flexibility  in  its  plan  review  process. 

Comment:  One  commenter  agreed 
with  the  language  in  proposed  §  457.805 
and  suggests  that  HCFA  limit  States' 
discretion  to  use  fears  about  substitution 
as  an  excuse  to  deny  health  coverage 


and  recommended  that  final  regulations 
bar  waiting  periods  (outside  of  the 
premium  assistance  arena)  that  either: 
(1)  Impose  harm  on  children  by  going 
beyond  6  months  or  deny  coverage 
(except  where  the  employee  voluntarily 
drops  employment-based  coverage 
without  any  change  in  circumstances) 
for  pregnant  women,  children  with 
disabilities,  or  children  with  preexisting 
conditions  as  defined  by  HIPAA;  or  (2) 
deny  SCHIP  benefits  to  children  without 
employer-sponsored  insurance  for 
reasons  unrelated  to  SCHIP  (recent 
adoption,  loss  of  job,  end  of  COBRA 
coverage,  death  of  a  parent,  moving 
outside  the  plan's  service  area,  or  an 
increase  in  premiiuns  that  was 
unaffordable  to  the  family). 

Response:  As  indicated  above,  outside 
of  premium  assistance  programs.  States 
have  broad  discretion  to  develop 
substitution  prevention  policies  that 
best  serve  their  particular  populations. 
States  that  choose  to  retain  or  impose 
periods  of  iminsurance  are  encouraged 
to  include  exceptions  that  help  prevent 
the  imposition  of  undue  hardship  imder 
a  range  of  circumstances,  including  loss 
of  insiuance  through  no  fault  of  the 
family,  extreme  economic  hardship, 
death  of  a  parent,  etc. 

Comment:  One  commenter  indicated 
that,  while  in  agreement  that  our 
proposed  policy  on  substitution  for  the 
lower  income  population  is  reasonable, 
HCFA  should  carefully  monitor  State 
programs  for  children  under  200%  FPL 
to  assure  that  no  substitution  problems 
emerge. 

Response:  We  will  continue  to  review 
State  plan  amendments  to  ensure  that 
States  monitor  the  occurrence  of 
substitution  at  all  income  levels,  and  to 
review  annual  reports  for  any  reported 
experiences  of  substitution.  As  stated  in 
previous  guidance  from  HCFA,  in  the 
event  monitoring  efforts  indicate 
unacceptable  levels  of  substitution, 
HCFA  may  reconsider  the  requirements 
intended  to  prevent  substitution  of 
coverage. 

Comment:  One  commenter  indicated 
confusion  about  the  preamble  language 
which  "does  not  require"  the  use  of 
eligibility-related  substitution 
prevention  provisions  such  as  periods  of 
uninsiuance  for  the  Medicaid  eligibility 
group  for  the  "optional  targeted  low 
income  children,"  but  goes  on  to  say 
that  States  that  currently  apply 
eligibility-related  substitution 
prevention  provisions  to  optional 
targeted  low-income  children  "will 
need  to  come  into  compliance  with  this 
proposed  policy."  The  commenter 
believed  our  language  should  have 
indicated  we  would  "not  allow"  such 


States  to  impose  a  waiting  period  as 
opposed  to  "not  require." 

Response:  The  commenter  is  correct. 
The  policy  is  that  the  Medicaid  statute 
does  not  allow  the  use  of  eligibility- 
related  substitution  prevention 
provisions  such  as  periods  without 
insiuance  for  "optional  targeted  low 
income  children"  (outside  of 
demonstration  projects  under  the 
authority  of  section  1115  of  the  Act). 

Comment:  One  commenter  asked  for 
clarification  whether  the  proposed 
requirements  with  respect  to 
substitution  at  §45  7.800(c)  applied  only 
to  separate  child  health  programs  and 
not  to  Medicaid  expansion  programs. 

Response:  As  noted  by  the 
commenter,  this  point  needs 
clarification.  This  subpart,  as  stated  at 
§  457.800(c),  applies  only  to  separate 
child  health  programs.  We  have 
removed  the  reference  to  subpart  H  at 
§  457.70,  which  had  indicated  the 
requirements  that  apply  to  Medicaid 
expansion  programs. 

Comment:  Several  commenters 
indicated  support  for  the  clarification 
that  Wcuting  periods  are  not  allowed  in   . 
Medicaid  expansions  (outside  of  section 
1115  demonstrations).  One  commenter 
asserted  that  this  is  consistent  with 
Congressional  intent  that  all  Medicaid 
rules  should  apply  to  title  XXI 
expansions  of  Medicaid.  Another 
commenter  suggested  using  caution 
when  granting  1115  demonstrations  to 
implement  substitution  prevention 
provisions  when  expanding  Medicaid 
eligibility. 

Response:  We  agree  with  the  first  two 
points  and  note  the  concerns  raised  in 
connection  with  section  1115 
demonstrations. 

Comment:  One  commenter  indicated 
that  States  should  be  permitted  the 
flexibility  to  implement  the  substitution 
provisions  that  they  determine  are 
necessary  for  their  own  SCHIP 
programs,  apd  that  this  should  be  the 
rule  whether  the  program  is  a  Medicaid 
expansion  or  a  separate  program. 
Another  commenter  believed  that  it  is 
unfair  not  to  require  a  six-month 
waiting  period  for  Medicaid  expansion 
programs  because  it  presents  an  unfair 
barrier  to  separate  child  health 
programs. 

Response:  The  final  rule  allows  States 
the  flexibility  to  identify  and  implement 
substitution  prevention  provisions  that 
are  necessary  for  their  own  separate 
child  health  programs,  within  the 
parameters  discussed  above.  Title  XXI 
explicitly  requires  States  to  have 
substitution  policies.  By  contrast, 
waiting  periods  are  not  permitted  in 
Medicaid  expansion  programs  outside 
of  section  1115  demonstrations. 
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Comment:  One  commenter  stated  that 
HCFA  should  consider  whether  the 
imposition  of  substitution  provisions, 
such  as  mandated  periods  of 
uninsurance  applied  to  adults  under 
family  coverage  waivers,  would  have  an 
undesirable  effect  on  the  children's 
access  to  services. 

Response:  We  agree  that  waiting 
periods  may  have  an  adverse  impact  on 
children's  access  to  care.  In  this  final 
rule,  HCFA  is  requiring  States  to 
monitor  the  extent  to  which  substitution 
prevention  policies  require  children 
who  have  lost  group  health  coverage, 
through  no  fault  of  their  owm  or  on  the 
part  of  their  employer,  to  wait  to  be 
eiuolled  in  SCHIP.  If  monitoring  shows 
that  such  children  are  forced  to  go 
without  coverage,  States  should 
consider  adjustments  to  their 
substitution  prevention  policies  that 
permit  exceptions  for  children  who 
should  not  be  the  target  of  such  policies. 
Because  research  shows  that  the  risk  of 
substitution  is  greater  when  a  State 
operates  a  premium  assistance 
programs,  we  will  continue  to  require 
that  such  coverage  be  available  after  a 
six  month  period  of  uninsurance. 
However,  this  policy  does  not  prevent 
States  fi-om  covering  SCHIP  enroUees, 
whether  children  or  families,  through  a 
separate  child  health  program  or 
through  Medicaid.  The  final  rule  also 
permits  States  to  adopt  reasonable 
exceptions  to  the  waiting  period 
requirement.  (See  the  discussion  of  the 
comments  and  responses  on  §457.810.) 
Thus,  the  premium  assistance 
substitution  policy  does  not  require  that 
children  be  uninsiu^d  prior  to  enrolling 
in  a  premiiun  assistance  program. 

Comment:  One  commenter  believed 
that  collaboration  with  the  Child 
Support  Enforcement  Program  is 
necessary  and  that  any  efforts  to 
monitor  potential  substitution  of  private 
employer  group  coverage  should 
include  a  review  for  coverage  which 
may  already  be  provided  by  a 
noncustodial  parent,  or  which  may 
potentially  be  available  through  a 
noncustodial  parent  pursuant  to  a 
support  order.  The  conunenter  also 
asked  that  the  definition  of  substitution 
be  clarified  and  recommended  a 
definition  of  "equivalent  to  SCHIP 
coverage"  or  some  State-defined 
minimiun  requirements.  The  commenter 
appeared  to  believe  that  coverage 
inferior  to  SCHIP  coverage  carried  by  a 
noncustodial  parent  should  not  be 
considered  health  insiu-ance  coverage 
when  determining  whether  SCHIP 
coverage  is  substituting  for  private 
group  health  insiuance  coverage. 

Response:  We  agree  that  a  State's 
SCHIP  program  should  coordinate  with 


the  State's  Child  Support  Program  and 
that  coverage  under,  or  avail^le 
through,  a  noncustodial  parent's  health 
plan  should  be  considered  by  the  State 
with  respect  to  its  substitution  policies. 
The  commenter  is  concerned  that 
coverage  available  fitsm  the 
noncustodial  parent  be  equal  to  SCHIP 
coverage  or  some  State-defined 
minimum  coverage  before  a  concern  for 
substitution  should  arise.  We  note  that 
this  final  rule  does  not  require  that 
children  be  denied  SCHIP  coverage  if 
the  noncustodial  parent  has  insurance 
that  coiUd  cover  the  child.  CSE  agencies 
should  be  informed  about  the 
availability  of  SCHIP  coverage  because, 
as  the  commenter  suggests.  SCHIP 
coverage  might  provide  better  access  to 
care  than  coverage  potentially  available 
through  the  noncustodial  parent.  The 
statutory  provisions  do,  however, 
preclude  SCHIP  eligibility  for  a  child 
who  already  has  coverage  under  a  group 
health  plan  or  health  insurance 
coverage,  as  those  terms  are  defined 
under  HffAA.  The  only  exceptions  to 
this  policy  are  if  the  child  dods  not  have 
"reasonable  geographic  access"  to 
coverage,  as  described  in  subpart  C.  or 
if  the  policy  meets  the  definition  of 
"excepted  benefits"  under  HIPAA. 

3.  Premium  Assistance  Programs: 
Required  Protections  Against 
Substitution  (§457.810) 

We  proposed  under  §457.810  to 
require  any  State  that  implements  a 
separate  child  health  program  under 
which  the  State  provides  prenaium 
assistance  for  group  health  plan 
coverage,  to  adopt  specific  protections 
against  substitution.  A  State  must 
describe  these  protections  in  the  State 
plan.  In  the  NPRM.  we  proposed  that 
the  following  four  requirements  would 
need  to  be  met  to  protect  against 
substitution: 

•  Minimum  period  without  group 
health  plan  coverage.  The  child  must 
not  have  been  covered  by  a  group  health 
plan  during  a  period  of  at  least  six 
months  prior  to  application  for  SCHIP. 
States  may  require  a  child  to  have  been 
without  such  insiuance  for  a  longer 
period,  but  that  period  may  not  exceed 
12  months.  States  may  permit 
exceptions  to  the  minimum  period 
without  insurance  if  the  prior  coverage 
was  involuntarily  terminated.  We  noted 
that  newborns  who  are  not  covered  by 
dependent  coverage  would  not  be 
subject  to  a  waiting  period.  We  also 
noted  that  the  waiting  period  applies 
only  to  coverage  through  a  group  health 
plan,  not  SCHIP  or  Medicaid  coverage. 
If  an  otherwise  eligible  child  does  not 
meet  the  requirement  for  a  minimum 
period  without  group  health  plan 


coverage,  the  State  can  enroll  the  child 
in  SCfflP  under  a  separate  child  health 
program  without  purchasing  employer- 
sponsored  coverage  for  the  interim 
waiting  period,  and  can  still  consider 
the  child  uninsured  for  purposes  of  the 
waiting  period.  That  is,  coverage  under 
a  separate  child  health  program  or 
Medicaid  does  not  count  as  group 
health  insiuance  coverage  for  purposes 
of  the  required  waiting  period  prior  to 
enrollment  in  SCHIP  coverage  provided 
via  premium  assistance  programs. 

•  Employer  contribution.  The 
employer  must  make  a  substantial 
contribution  to  the  cost  of  family 
coverage,  equal  to  60  percent  of  the  total 
cost  of  family  coverage.  States  proposing 
a  minimum  employer  contribution  rate 
below  this  standard  must  provide  the 
Department  with  data  that  demonstrate 

a  lower  average  employer  contribution 
in  their  State  and  support  a  State's 
contention  that  the  lower  contribution 
level  will  be  equally  effective  in 
ensuring  maintenance  of  statewide 
levels  of  employer  contribution.  In 
addition,  the  employee  must  apply  for 
the  full  premium  contribution  available 
from  the  employer. 

•  Cost-efilectiveness.  The  State's 
payment  imder  its  premium  assistance 
program  must  not  be  greater  than  the 
payment  that  the  State  otherwise  would 
make  on  the  child's  behalf  for  other 
coverage  imder  the  State's  SCHIP 
program. 

•  State  evaluation.  The  State  must 
collect  information  and  evaluate  the 
amount  of  substitution  that  occurs  as  a 
result  of  payments  for  group  health  plan 
coverage  and  the  effect  of  those 
payments  on  access  to  coverage.  To 
conduct  this  evaluation,  States  must 
assess  the  prior  insurance  coverage  of 
enrolled  children.  States  may  obtain 
information  on  prior  coverage  through 
the  enrollment  process,  separate  studies 
of  SCHIP  enrollees,  or  other  meems  for 
reliably  gathering  information  about 
prior  health  insurance  status.  In  the 
preamble  to  the  NPRM,  we  set  forth 
specific  examples  of  questions  States 
could  include  in  SCHIP  applications  to 
evaluate  the  prevalence  of  substitution. 
We  noted  that  we  would  reevaluate  our 
position  on  the  requirements  for  States 
that  subsidize  employer-sponsored 
plans  based  on  our  review  of  the  State 
evaluations  due  March  31,  2000. 

Comment:  One  commenter  noted  that 
employer  ignorance  of  changing  public 
benefit  rules  is  one  of  the  most  effective 
safeguards  against  widespread 
substitution,  and  things  such  as 
competitive  market  pressures  and  rising 
health  costs,  not  changing  Medicaid  and 
SCHIP  coverage  rules,  drive  reductions 
in  employer  subsidies  for  health 
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coverage.  Further,  the  cominenter  stated 
that  the  safeguard  of  employer 
ignorance  ends  when  the  employer  is 
contacted  by  a  State  agency  and 
becomes  a  partner  in  purchasing  SCHIP 
coverage.  Another  commenter  indicated 
their  belief  that  HCFA  is  inconsistent  by 
indicating  that  it  will  scrutinize  SCHIP 
programs  subsidizing  employer- 
sponsored  insurance  while  suggesting 
(in  §457.90)  that  "Employer-based 
outreach  is  another  avenue  for 
providing  *  *  *  infcvmation  on 
children's  insurance  programs." 

Response:  We  note  these  conunents 
and  have  sought  to  craft  a  substitution 
prevention  poUcy  that  reflects  the 
different  pressures  on  the  employer 
market  and  that  balances  States'  desire 
for  developing  premium  assistance 
programs  with  the  risk  that  such 
programs  wiU  not  expand  coverage  for 
children,  but  merely  substitute 
employer  contributions  with  SCHIP 
funds.  There  are  both  benefits  and  risks 
of  partnering  with  employers  in 
designing  premium  assistance  programs. 
We  have  provided  new  flexibility  to 
States  to  design  such  programs  under 
these  final  rules,  while  retaining  some 
requirements  that  are  critical  for 
preventing  substitution. 

Comment:  Many  commenters 
indicated  their  strong  disagreement  with 
the  mandatory  six-month  minimum 
period  without  group  health  insurance 
coverage  prior  to  application  for  SCHIP 
premium  assistance  coverage  through 
group  health  plans.  Their  arguments 
against  this  policy  included  that  it  has 
no  basis  in  statute,  that  it  is  inconsistent 
with  other  SCHIP  strategies  to  prevent 
substitution  which  allow  State 
flexibiUty,  and  that  waiting  periods 
block  access  to  coverage  and  care  for  an 
arbitrary  period  without  evidence  of  the 
effectiveness  of  any  particiilar  length  of 
waiting  period  in  preventing 
substitution.  Some  of  these  conmienters 
added  that  if  HCFA  maintains  a 
requirement  for  a  period  without 
employer-sponsored  insurance  prior  to 
eligibiUty  for  SCHIP  coverage  obtained 
through  premium  assistance  programs, 
that  the  minimum  period  be  changed  to 
3  months.  One  commenter  noted  that 
there  is  no  State  system  in  place  to 
confirm  if  and  when  an  individual  was 
previously  covered  under  group  health 
plans  and  that  requiring  States  to 
establish  such  a  system  would  be 
onerous  and  administratively  costly. 
*    Response:  We  have  revisited  and 
made  revisions  to  our  policy  on 
substitution  generally,  and  our  policy 
on  required  periods  of  uninsurance, 
with  respect  to  premium  assistance  for 
coverage  under  group  health  plans. 


As  discussed  above,  when  a  State 
operates  premium  assistance  for  group 
health  insurance  coverage,  the  State  is 
no  longer  required  to  comply  with  the 
requirement  that  the  employer 
contribution  be  at  least  60  percent  of  the 
premium  cost.  The  other  requirements 
described  in  the  proposed  rule  would 
continue  to  apply;  namely,  the 
requirements  that  the  employee  eligible 
for  the  coverage  apply  for  the  full 
premium  con^bution  available  from 
the  employer,  that  such  coverage  be 
cost-efiiective,  and  that  the  State 
evaluate  the  amount  of  substitution  that 
occurs  as  a  result  of  payments  for  group 
health  insurance  coverage  and  the  effect 
of  those  payments  on  access  to  coverage. 

In  addition,  because  of  the  greater 
likelihood  of  substitution  of  SCHIP 
coverage  for  group  health  insurance 
coverage  offered  by  employers,  we  are 
retaining  the  requirement  for  a  6-month 
waiting  period,  but  allowing  States 
greater  flexibility  to  vary  from  this 
general  requirement.  The  default 
substitution  prevention  mechanism  will 
be  a  period  of  uninsurance  of  at  least  six 
months,  and  not  more  than  12  months, 
without  group  health  insurance  prior  to 
eligibility  for  SCHIP  premiimi  assistance 
for  coverage  through  group  health 
insurance  plans  offered  by  employers. 
States  may  also  develop  reasonable 
exceptions  to  the  required  waiting 
period  when  they  can  identify  limited 
circumstances  in  which  substitution  is 
less  likely  to  occur.  For  example,  if  a 
State  is  targeting  its  premiiun  assistance 
program  to  certain  employers  that 
provide  only  very  limited  health 
insurance  coverage,  a  waiting  period 
may  not  necessarily  be  required  since 
the  likelihood  of  substitution  would  be 
limited  in  those  circiunstances. 

In  proposing  exceptions  to  the  six- 
month  waiting  period,  States  must 
provide  reasonable  justification  for  such 
exceptions,  including  data  and  other 
supporting  evidence,  as  appropriate, 
which  will  be  reviewed  by  HCFA  in  the 
context  of  the  State  plan  amendment 
process.  We  have  also  listed  several 
specific  exceptions  to  the  waiting  period 
that  may  be  granted,  including 
involuntary  loss  of  coverage  due  to 
employer  termination  of  coverage  for  all 
employees  and  dependents,  economic 
hardship,  and  change  to  employment 
that  does  not  offer  dependent  coverage. 
And,  as  noted  above.  States  also  must 
monitor  their  premium  assistance 
programs  to  determine  whether 
substitution  may  be  occurring.  We  plan 
to  work  closely  with  States  interested  in 
providing  coverage  via  premium 
assistance  for  group  health  insiirance 
coverage  in  order  to  provide  technical 
assistance  and  help  achieve  a  balanced 


approach  that  allows  premium 
assistance  plans  to  be  implemented  with 
appropriate  safeguards  to  prevent 
substitution. 

Comment:  Many  commenters 
expressed  concern  about  the  60  percent 
employer  contribution  requirement  at 
proposed  §  457.810(b)(2)  for  SCHIP 
coverage  provided  through  employer- 
sponsored  insurance  because  employer 
contributions  may  vary  in  a  State  based 
on  region,  type  and  size  of  business,  and 
wage  levels  of  employees.  The 
commenters'  expressed  the  position  that 
HCFA  has  exceeded  its  statutory 
authority  in  setting  this  benchmark,  and 
they  argued  that  it  is  lumecessary. 
Furthermore,  the  commenters  stated 
that  few  employers  contributing  less 
than  60  percent  of  the  premiiun  wovdd 
meet  the  required  cost  effectiveness  test. 
The  commenters  noted  that  the  statutory 
requirement  that  the  purchase  of 
employer-sponsored  insurance  with 
SCHIP  funds  must  be  cost  effective  is 
the  most  appropriate  tool  to  use.  One 
commenter  indicated  that  the  employer 
contribution  standard  should  not  be 
based  on  a  statewide  average  of  all 
businesses,  but  should  be  appropriate 
to,  and  specific  to,  those  businesses 
which  would  participate  in  the  SCHIP 
program  that  would  utilize  an  existing 
health  piut:hasing  cooperative 
consisting  of  small  businesses.  One 
commenter  also  indicated  that  the  level 
of  substitution  is  unlikely  to  be  affected 
by  the  60  percent  requirement,  because 
employers  would  probably  not  base 
their  health  coverage  decisions  on  the 
needs  of  employees  eligible  for 
premium  assistance  who.  for  many 
companies,  represent  only  a  small 
fraction  of  their  overall  employee  pool. 
The  commenter  stated  that  crowd  out 
occurs  because  of  individual  rather  than 
corporate  decisions,  such  as  when 
individual  employees  elect  to  drop  ■ 
private  coverage  for  low-cost  or  no-cost 
public  assistance.  Finally,  the  60 
percent  would  be  problematic  for  some 
commenters'  States  because  those  States 
are  operating  under  approved  1115 
demonstrations  to  allow  premium 
assistance  when  employers  contribute  at 
least  half  the  cost  of  coverage. 

Another  commenter  cited  a  survey 
that  showed  that  in  regions  other  than 
on  the  east  coast,  very  few  employers 
pay  any  part  of  the  dependent  premium. 
The  recent  survey  indicated  on  average, 
large  employers  pay  85.51%  of  the 
employee  premium  and  17.62%  of  the 
dependent  premium,  and  that  small 
employers  contribute  78.06%  of  the 
employee  premium  and  5.14%  of  the 
dependent  premium.  According  to  this 
conunenter,  HCFA's  requirement 
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actually  prevents  access  for  many 
children. 

Several  commenters  that  disagreed 
with  the  60  percent  employer 
contribution  requirement  suggested  it  be 
deleted  in  favor  of  maintaining  a  cost- 
effectiveness  test  while  requiring  States 
to  simply  describe  how  they  plan  to 
monitor  employer  contribution 
percentages  to  detect  any  reductions  in 
the  contributions  and  assess  whether 
reductions  may  be  related  to  SCHIP 
premium  assistance.  Other  conunenters 
also  recommended  subjecting  employers 
to  a  maintenance  of  effort  requirement 
with  respect  to  the  contribution  level. 

One  commenter  recommended  that  if 
a  minimimi  requirement  is  maintained, 
States  be  permitted  to  establish  different 
standards  for  different  kinds  of 
employers,  including  making 
distinctions  based  on  whether  or  not  the 
employer  has  previously  offered  health 
insurance  coverage  and  on  the  wage 
distribution  of  the  employer's  work 
force. 

It  was  one  commenter's  opinion  that 
failure  to  allow  State  flexibility  on  the 
employer  contribution  will  stifle  many 
potential  iimovative  approaches  to 
reach  luiinsiu^d  children  of  low-wage 
workers  and  that  States  will  be  unable 
to  eiut}U  sufficient  numbers  of  children 
in  these  programs  to  justify  the 
administrative  expense.  In  addition,  in 
this  commenter's  view,  the  60  percent 
requirement  may  result  in  many 
i^imilies  who  would  prefer  premium 
assistance  being  forced  to  enroll  their 
children  in  the  regular  SCHIP  program, 
and  force  the  State  to  forego  any 
employer  contribution.  The  commenter 
also  noted  that,  if  more  low- wage 
workers  decline  dependent  coverage 
when  it  is  offered,  employers  with  many 
low-wage  workers  may  stop  offering 
coverage,  causing  a  long-term, 
population-wide  shift  from  private  to 
public  soiut:es  of  coverage. 

Another  commenter  stated  that  the 
small  employers  in  its  State  do  not  pay 
60  percent  of  family  health  coverage 
premiums  and,  in  fact,  most  do  not 
cover  dependents.  The  conunenter 
beheved  that  they  should  be  allowed  to 
include  in  premium  assistance  programs 
employers  who  are  currently  not 
covering  dependents.  They  suggested  a 
rule  that  would  only  include  employers 
who  did  not  cover  dependents  as  of  a 
certain  date,  or  who  paid  less  than  a 
predetermined  amoimt  for  coverage  as 
of  that  date.  The  State  would  then  use 
local  objective  data  (and  not  "outdated, 
national  surveys  of  large  employers")  to 
determine  the  contribution  amount 
appropriate  for  the  locaUty.  One 
commenter  indicated  that  our  proposed 
policy  would  punish  families  who  find 


jobs  with  employers  who  contribute  less 
than  60  percent  and  encourage  them  to 
take  jobs  with  employers  that  don't  offer 
family  coverage. 

A  commenter  also  suggested  that 
whatever  standard  is  adopted,  there 
should  be  exceptions  in  instances  in 
which  employer  contribution 
percentages  drop  solely  because  of  an 
increase  in  premiums  or  where  an 
employer  drops  its  level  of  contribution 
because  of  docvunented  and  significant 
economic  declines.  In  such  cases,  the 
commenter  argued,  crowd  out  isn't  a 
factor  in  the  reduced  employer 
contribution  level,  and  failiu^  to  allow 
employers  in  such  circumstances  to 
reduce  their  contribution  levels  may 
result  in  employees  and  their  families 
losing  their  insiuance.  One  commenter 
said,  regarding  the  60  percent  employer 
contribution,  that  HCFA  should  not 
presume  the  cost  neutrality  of  State 
initiatives  to  link  title  XDC/XXI  coverage 
to  low-wage  workers,  and  said  that  the 
proposed  regulations  indirectly  restrict 
a  State's  discretion  to  define  eligibility 
and  thereby  exceed  Congressional 
intent.  Moreover,  in  this  commenter's 
view,  by  establishing  such  a  high  level 
of  employer  contribution,  HCFA 
effectively  is  excluding  dependents  of 
small  business  employees  from 
participating  in  SCHIP. 

Another  commenter  stated  that  a 
required  percentage  of  employer 
contribution  for  participation  in  SCHIP 
premium  assistance  programs  would 
give  employers  a  target  that  could  be 
misused.  If  an  employer  arbitrarily 
reduced  its  percentage  of  contribution, 
the  employer  could  eliminate  the 
opportunity  for  additional  SCHIP- 
eligible  employees  to  purchase 
employer  health  insurance  with  the 
help  of  premiiun  assistance.  In  the 
commenter's  State,  only  2.5  percent  of 
eligible  individuals  with  access  to 
employer-sponsored  health  coverage 
have  access  to  family  coverage  where 
the  employer  pays  60  percent  or  more 
of  the  premiums.  For  nearly  30  percent 
of  the  State's  eligibles  with  access  to 
family  coverage  via  an  employer,  the 
employer  contributes  about  10  percent 
less  than  the  60  percent  minimum.  In 
this  commenter's  view,  our  proposed 
rule  would  eliminate  the  opportunity 
for  these  individuals  to  be  covered 
under  a  premium  assistance  program. 

One  commenter  expressed 
disappointment  that  HCFA  did  not 
deviate  from  the  policy  expressed  in  the 
February  13, 1998  letter  and  indicated 
that  the  guidance  is  overly  prescriptive 
and  biased  against  the  development  of 
State  approaches  to  SCHIP  using 
employer-sponsored  coverage.  "The 
commenter  suggested  providing 


additional  State  flexibility  in 
determining  the  amount  of  employer 
contribution  as  long  as  plans  certify  that 
issues  related  to  crowd  out  and 
substitution  are  addressed.  If,  upon 
evaluation,  State  efforts  do  not  result  in 
permissibly  low  levels  of  substitution, 
the  commenter  stated  they  would  be 
happy  to  assist  in  the  development  of 
more  detailed  and  specific  guidelines.  If 
the  60  percent  requirement  is  not 
eliminated,  this  commenter  suggested 
that  States  should  be  allowed  to  develop 
an  alternative  State  average  based  on 
size  of  business,  number  of  employees, 
number  of  low-wage  employees  or  some 
other  relevant  factor. 

Another  commenter  stated  that  there 
is  no  evidence  in  its  Health  Insurance 
Premium  Program  (HIPP)  that 
employers  have  reduced  their 
contribution  because  HIPP  is  paying  the 
premium,  and  the  commenter  would  not 
expect  employers  to  act  differently  with 
respect  to  SCHIP.  The  commenter 
indicated  that  employers  have  other 
employees  to  consider  and  there  is  no 
evidence  to  support  the  position  that 
employers  will  reduce  their 
contribution  because  some  employees 
are  subsidized.  They  stated  their  beUef 
that  the  majority  of  employers  recognize 
the  value  of  providing  health  care 
coverage  to  their  employees  and  want 
them  insured. 

In  this  conunenter's  view,  HCFA's 
position  penalizes  employees  of 
employers  who  are  not  financially  able 
or  willing  to  contribute  more,  especially 
when  health  plans  impose  large 
premium  increases.  Also,  the 
commenter  believed  that  HCFA's 
position  penalizes  States  by  limiting 
their  ability  to  buy-in  to  cost  effective 
employer  coverage  and  increasing  the 
administrative  burden  for  States.  The 
commenter  recommended  that,  if  the 
employer  plan  is  cost  effective.  States 
should  have  the  flexibility  to  take 
advantage  of  the  coverage,  regardless  of 
the  amount  of  employer  contribution. 

Response:  We  appreciate  the  concerns 
raised  by  these  commenters  and  we 
have  revised  our  policy  in  this  final  rule 
to  provide  additional  flexibility  for 
States  wishing  to  utilize  pre^iium 
assistance  programs.  We  will  no  longer 
require  States  to  implement  a  minimum 
employer  contribution  of  60  percent.  We 
agree  with  the  commenters'  position 
that  the  cost-effectiveness  requirement 
of  the  statute  reduces  the  need  for  a 
uniform  minimum  employer 
contribution  level,  because  it  is  likely 
that  a  substantial  employer  contribution 
would  be  necessary  in  order  to  meet  the 
test  of  cost-effectiveness.  However, 
States  must  identify  a  specific  minimum 
employer  contribution  level  to  ensure 
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that  SCHIP  funds  are  used  to 
supplement  the  cost  of  employer- 
sponsored  insurance  rather  than 
supplant  the  employers'  share  of  the 
cost  of  coverage,  and  we  have 
maintained  the  requirement  that  States 
evaluate  substitution  in  the  context  of 
their  premium  assistance  program  in 
their  annual  reports.  While  allowing  for 
significant  new  flexibility,  this  policy 
also  encourages  States  to  require  the 
highest  possible  employer  contribution 
level  that  is  reasonable  given  the 
circumstances  in  their  State.  In 
addition,  the  rules  maintain  the 
requirement  that  the  employee  eligible 
for  the  coverage  must  utilize  the  full 
premiiun  contribution  available  from 
the  employer. 

We  recognize  that  it  may  be  necessary 
to  revisit  this  policy  as  States  gain 
experience  with  the  provision  of  SCHIP 
coverage  and  we  receive  further 
evaluations  of  substitution  with  respect 
to  SCHIP  coverage  provided  through 
premium  assistance  for  employer- 
sponsored  insurance.  The  requirements 
set  forth  in  this  final  rule  represent  our 
position  on  the  steps  necessary  to 
implement  the  statutory  provisions  of 
section  2102(b)(3)(c)  of  the  Act  in  light 
of  what  is  now  known  about  the 
interaction  between  private  and  public 
coverage.  The  rules  provide 
considerable  flexibility,  allowing  States 
and  HCFA  room  to  adjust  the  approach 
to  substituion  based  on  experience  with 
the  program. 

Comment:  One  commenter  agreed 
with  the  proposed  rule's  flexibility  to 
allow  less  than  60  percent  employer 
contribution  to  family  coverage  if  the 
State  average  is  less  than  60  percent. 

Response:  We  appreciate  the  support 
and  as  stated  above,  we  have  dropped 
the  60  percent  contribution  requirement 
in  part  because  we  recognize  the 
variation  in  levels  of  average  employer 
contributions  across  States. 

Comment;  One  commenter  strongly 
disagreed  with  our  proposal  to  allow 
States  to  set  a  lower  standard  for 
employer  contributions  than  60  percent. 
The  commenter  asserts  that  because  of 
the  lack  of  data  on  "average"  employer 
contributions  to  dependent  coverage, 
especially  with  regard  to  small 
employers,  and  the  fact  that  the  average 
contribution  among  employers  with  50 
or  fewer  employees  is  zero  percent,  and 
in  the  commenter's  State  large 
employers  also  often  contribute  nothing, 
the  commenter  believes  our  proposed 
policy  of  allowing  a  less  than  60  percent 
contribution  would  permit  the 
aUowance  of  premium  assistance 
programs  even  where  the  employer 
contributes  nothing  at  all. 


Response:  A  contribution  level  of  less 
than  60  percent  is  permitted  under  these 
final  rules,  as  long  as  the  cost- 
effectiveness  test  is  met.  We  do  not 
agree  that  premiimi  assistance  programs 
l^Lely  would  be  aUowed  when  there  is 
no  employer  contribution,  as  the 
commenter  suggested,  because  the  cost- 
effectiveness  test  is  unlikely  to  be  met 
without  a  substantial  employer 
contribution. 

Comment:  One  commenter  suggested 
that  HCFA  clarify  whether  (and  how) 
the  NPRM's  preamble  discussion  of 
determining  cost-efiiectiveness  under 
family  coverage  waivers  applies  with 
respect  to  using  employer-sponsored 
insurance  to  provide  coverage  under 
SCHIP. 

Response:  The  cost-effectiveness 
requirement  in  §  457.810(c)  applies 
when  a  State  provides  premiiun 
assistance  programs  for  SCHIP  eligible 
children.  The  cost-effectiveness  test  for 
premiimi  assistance  for  group  health 
insurance  coverage  requires  a 
comparison  of  the  cost  of  coverage  of 
the  child  that  would  otherwise  be 
available  under  SCHIP  to  the  State's  cost 
to  provide  premium  assistance  for  group 
health  insurance  coverage  for  that  child. 
We  have  modeled  the  discussion  of  the 
cost-effectiveness  test  in  the  regulation 
text  after  the  provision  related  to  States 
that  wish  to  cover  family  members,  in 
addition  to  targeted  low-income 
children  at  §457.1015.  We  have 
specified  that  the  State's  cost  for 
coverage  for  children  imder  premium 
assistance  programs  must  not  be  greater 
than  the  cost  of  other  SCHIP  coverage 
for  these  children.  Consistent  with  cost- 
effectiveness  test  for  family  coverage, 
the  State  may  base  its  demonstration  of 
cost-effectiveness  on  an  assessment  of 
the  cost  of  coverage  for  children  imder 
premium  assistance  programs  to  the  cost 
of  other  SCHIP  coverage  for  these 
children,  done  on  a  case-by-case  basis, 
or  on  the  cost  of  premium  assisted 
coveraee  in  the  aggregate. 

See  tne  discussion  at  §457.1015  for 
further  details  on  cost-effectiveness  for 
family  coverage  waivers. 

Comment:  One  commenter  indicated 
that  the  60  percent  requirement  would 
imrealistically  require  a  large  base  of 
employers  to  report  data  on  contribution 
levels  to  the  State  in  order  for  the  State 
to  satisfy  the  contribution  requirement. 
Other  commenters  suggested  we  reqiiire 
States  to  evaluate  the  percent  of  income 
families  would  have  had  to  spend  to 
maintain  employment-based  or 
individual  coverage  during  the  period 
they  waited  for  SCHIP  coverage  in 
assessing  their  substitution  prevention 
procedures  for  their  March  2000 
evaluations  and  annual  reports.  They 


recommended  that  State  evaluations 
and  annual  reports  assess  whether 
individual  employers  are  terminating 
coverage  for  low-wage  workers  while 
maintaining  coverage  of  higher  wage 
workers  and  executives.  Such  an 
assessment  should  also  examine 
increases  in  the  amoimts  that  employers 
are  asking  low-wage  workers  to 
contribute  toward  employment-based 
insurance  coverage.  Anodier  commenter 
noted  that  few  States  will  have 
implemented  the  employer  buy-in 
option  by  the  time  of  the  March  2000 
evaluations  for  HCFA  to  establish  policy 
based  on  those  evaluations. 

Response:  We  are  no  longer  imposing 
a  minimimi  employer  contribution 
requirement  and  recognize  that  there  is 
not  much  experience  to-date  with 
premium  assistance  programs.  As  HCFA 
and  the  States  gain  experience,  we  will 
be  in  a  better  position  to  evaluate  the 
extent  of  substitution  taking  place.  We 
recognize  that  there  is  limited  data 
regarding  employer  coverage  and 
contributions  based  on  wage-levels  of 
employees  as  well  as  State  based 
information  on  the  percent  of  income 
funilies  would  have  had  to  spend  to 
maintain  private  coverage  while  waiting 
for  SCHIP  coverage.  In  addition,  we  note 
that  market  forces  other  than  SCHIP 
may  influence  the  level  of  employer 
contribution  and  further  complicate 
such  analyses.  We  encourage  States  to 
assess  these  issues  but  recognize  that 
data  to  support  such  assessments  may 
be  difficult  to  obtain  and  therefore  do 
not  require  it. 

Comment:  Several  commenters  noted 
concern  about  HCFA's  policy  permitting 
States  to  provide  direct  SCHIP  coverage 
to  children  during  the  six-month 
waiting  period  via  the  State's  separate 
child  health  program  (other  than 
premium  assistance  programs). 
Commenters  indicated  that  this  policy 
itself  woidd  actually  facilitate  crowd  out 
as  families  dropped  their  privately- 
funded  coverage  in  iavot  of  publicly- 
funded  benefits  and  that  the  privately- 
funded  coverage  would  not  resiune  until 
six  months  of  publicly-funded  coverage 
passed.  In  addition,  one  commenter 
noted  that  coverage  under  the  State's 
regular  SCHIP  program  is  less  cost- 
effective  than  its  coverage  under  a 
premium  assistance  program. 

Response:  To  the  extent  that  the  part 
of  State's  separate  child  health  program 
that  does  not  involve  premium 
assistance  requires  either  no  period  of 
uninsurance  or  a  shorter  one,  there 
would  be  nothing  to  prohibit  a  child 
from  being  enrolled  in  that  portion  of 
the  program  even  if  the  family  had 
recenUy  dropped  coverage  under  its 
group  health  plan.  There  is  no  reason 
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that  States  should  not  be  allowed  to 
offer  such  coverage,  although  we  believe 
it  is  unlikely  that  many  femilies  will 
drop  their  private  group  health 
insiuance  for  coverage  imder  a  State's 
separate  child  health  program,  in  part 
because  most  families  vvould  prefer  to 
keep  coverage  of  all  the  family  members 
under  one  plan. 

Comment:  Many  commenters 
suggested  inclusion  in  the  regulation  of 
a  mandatory  list  of  exceptions  to  the 
proposed  minimum  6-month  waiting 
period  and  also  encouraged  the 
Department  to  prohibit  waiting  periods 
in  excess  of  six  months.  Suggested 
exceptions  included  when:  (1)  An 
eligible  individual  is  pregnant  or 
disabled;  (2)  a  waiting  period  exceeds 
the  63-day  gap  limit  imder  HEPAA  and 
would  result  in  exclusion  of  coverage 
for  a  preexisting  condition  under  the 
coverage  offered  by  the  State's  separate 
child  health  program;  (3)  an  eligible 
child  is  a  newborn  or  recently  adopted; 

(4)  the  waiting  period  would  block 
coverage  of  a  well-baby,  well-child,  or 
immunization  service  according  to  the 
periodicity  schedules  for  such  services; 

(5)  insurance  is  lost  because  of 
involimtary  job  loss;  (6)  insurance  is  lost 
because  of  death  of  a  parent;  (7) 
insurance  is  lost  because  of  a  job  change 
to  employment  where  the  new  employer 
does  not  cover  dependents;  (8)  a  family 
moves  out  of  the  service  area  of 
employer  coverage;  (9)  an  employer 
terminates  insurance  coverage  for  all  of 
its  employees;  (10)  COBRA  insurance 
benefits  expire;  (11)  employment-based 
insurance  ends  because  an  employee 
becomes  self-employed;  (12)  insurance 
is  lost  because  of  long-term  disability; 
(13)  insurance  is  terminated  due  to 
extreme  economic  hardship  of  the 
employer  or  employee;  and  (14)  there  is 
a  substantial  reduction  in  lifetime 
medical  benefits  or  benefit  category  to 
an  employee  and  dependents  in  an 
employee-sponsored  plan.  One  of  the 
commenters  also  suggested  an  exception 
when  there  has  been  a  loss  or 
termination  of  employer-based  coverage 
due  to  affordability  problems  that  would 
be  determined  based  on  a  percentage  of 
income.  In  addition,  some  commenters 
suggested  exceptions  when  an  eligible 
child  has  insurance  that  only  provides 
limited  coverage  such  as  catastrophic 
coverage,  hospital-only  coverage,  or 
scholastic  coverage  with  very  high 
deductibles,  because  these  policies 
wouldn't  allow  access  to  preventive 
medical  benefits. 

Response:  HCFA  encourages  States 
that  impose  waiting  periods  without 
group  health  coverage  to  consider 
adopting  exceptions.  Many  States  have 
adopted  exceptions  to  the  period  of 


uninsurance  based  on  a  variety  of 
factors.  We  have  approved  exceptions 
for  reasons  such  as:  loss  of  insurance 
due  to  involuntary  job  loss,  death  of  a 
parent,  change  of  employment  where 
the  new  employer  does  not  cover 
dependents;  a  family  moved  out  of  the 
service  area  of  employer  coverage; 
employer  termination  of  insurance 
coverage  for  all  employees;  expiration  of 
COBRA  insurance  benefits;  end  of 
employment-based  insurance  because 
an  employee  becomes  self-employed; 
loss  of  insurance  because  of  a  long-term 
disability;  termination  of  insurance  due 
to  economic  hardship  of  the  employer; 
when  the  family  faces  extreme 
economic  hardship;  and  a  substantial 
reduction  in  lifetime  medical  benefits  to 
an  employed  and  dependents  in  an 
employer-sponsored  plan. 

We  nave  made  several  changes  to  the 
list  of  exceptions  to  the  minimum 
period  without  coverage  under  a  group 
health  plan.  States  may  allow  for 
exceptions  to  the  minimum  period 
without  coverage  under  a  group  health 
plan  when  the  child's  coverage  is 
involuntarily  terminated  due  to 
employer  termination  of  coverage  for  all 
employees  and  dependents.  We  have 
added  an  exception  for  cases  when  there 
is  a  change  in  employment  that  does  not 
offer  dependent  coverage. 

In  addition.  States  may  provide  an 
exception  when  the  child's  family  faces 
economic  hardship.  While  States  have 
flexibility  to  define  this  term,  examples 
of  economic  hardship  could  be  families 
who  are  facing  unusual  economic 
difficulties,  such  as  the  loss  of  a  home 
to  fire,  or  high  out-of-pocket  costs  due 
to  a  family  member's  illness  not  being 
covered  by  insurance.  Another  example 
would  be  if  a  State  is  targeting  its 
premium  assistance  program  to  certain 
employers  that  provide  only  very 
limited  health  insurance  coverage,  a 
waiting  period  may  not  necessarily  be 
required  since  the  likelihood  of 
substitution  would  be  limited  in  those 
circumstances.  Finally,  we  would 
consider  an  exception  to  the  waiting 
period  requirement  if  a  State's  proposal 
targeted  low-wage  employers  in  its 
premium  assistance  program,  because 
substitution  is  much  less  likely  when 
the  coverage  being  subsidized  is  offered 
only  by  low-wage  employers. 

We  anticipate  that  these  reasonable 
exceptions  will  help  facilitate  States' 
ability  to  utilize  premium  assistance 
programs  to  enroll  children  in  SCHIP. 

Comment:  One  commenter  noted  that 
their  State  has  had  a  Health  Insurance 
Premium  Payment  (HIPP)  program  for 
Medicaid  since  July  1991.  Under  the 
HIPP  program,  the  State  pays  the  entire 
cost  of  the  employee's  share  of  the 


premium  necessary*  to  provide  coverage 
to  the  Medicaid-eligible  family 
members.  Based  on  the  State's 
experience  with  this  program,  they 
stated  that  they  do  not  agree  with  our 
position  that  allowing  States  to  assist 
families  in  the  purchase  of  employer- 
related  coverage  will  result  in 
substitution  of  coverage.  In  fact,  the 
commenter  noted  that  as  a  condition  of 
Medicaid  eligibility,  this  State  requires 
the  family  to  maintain  the  insurance 
when  it  is  cost-effective  for  the  State  to 
buy  the  coverage.  This  State  argued  that 
its  policy  supports  the  provision  of 
premium  assistance  for  employer 
coverage  and  avoids  substitution 
because  the  State  maintains  the 
coverage  for  the  family. 

The  commenter  believed  that  HCFA's 
position  actually  promotes  substitution 
of  coverage  by  m^ng  it  harder  for 
States  to  buy-in  to  employer  health 
plans  when  they  become  available  and, 
thus,  depriving  the  State  of  the 
opportunity  to  buy  coverage  that  is  more 
cost  effective  to  the  State. 

The  commenter  was  particularly 
concerned  about  oiu  proposal  because 
they  have  a  strong  HIPP  program.  It 
appears  to  the  commenter  that,  if  the 
State  is  purchasing  employer  coverage 
under  the  HIPP  program  for  a  Medicaid- 
eligible  child,  at  the  time  the  child 
transitions  to  their  separate  SCHIP 
program,  the  child  has  health  insurance 
through  an  employer  (although  the  State 
was  paying  for  it),  would  result  in  the 
imposition  of  a  6-month  waiting  period 
before  the  child  could  be  eligible  for 
SCHIP  and  before  the  State  could 
continue  buying-in  to  the  employer 
coverage.  The  commenter  wanted  the 
flexibility  to  maintain  employer- 
sponsored  coverage  for  children  when 
they  transition  between  Medicaid  and 
the  separate  SCHIP  program. 

Response:  We  understand  the 
conmienter's  concerns  and  acknowledge 
that  substitution  policies  raise  complex 
issues  for  which  there  are  no  clear 
answers.  We  have  revised  our  policy  in 
a  number  of  ways  to  allow  States  greater 
flexibility  to  design  premium  assistance 
programs  and  we  will  continue  to  work 
with  States  as  they  evaluate  how  these 
programs  are  working  and  whether 
employer  contributions  are  maintained. 
We  note  that  in  Mediceiid,  unlike 
SCHIP,  having  other  health  insurance 
coverage  does  not  preclude  eligibility 
for  the  program.  With  respect  to  the 
problem  suggested  by  the  commenter, 
we  note  that  waiting  periods  do  not 
apply  when  a  child  moves  &t)m  a 
Medicaid  program  into  a  separate  child 
health  program  because  of  an  increase 
in  family  income,  even  if  the  Medicaid 
coverage  was  provided  through  an 
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employer-based  plan  such  as  the  case 
with  the  HIPP  program.  In  this  case  the 
child  would  be  considered  to  have  been 
covered  by  Medicaid,  rather  than  by 
group  health  insurance  coverage. 

Comment:  One  commenter  noted  that 
if  a  fiamily  has  to  be  uninsured  for  six 
months  before  the  children  can  receive 
coverage  through  premium  assistance 
for  a  group  health  plan,  the  family  may 
miss  the  employer's  open  eiut)llment 
period  while  it  waits  to  have  access  to 
premium  assisted  coverage. 

Response:  We  note  that  the  minimum 
waiting  period  requirement  applies  to 
the  SCHIP -eligible  child,  not  the  entire 
family.  Thus,  for  example,  a  parent 
could  elect  self-only  coverage  and 
decline  dependent  coverage,  and  enroll 
immediately  in  the  employer-sponsored 
health  insurance.  Then,  Once  the  six- 
month  waiting  period  had  been 
satisBed,  the  parent  could  enroll  the 
cliild(ren)  at  the  next  open  enrollment 
period  and  obtain  SCHIP  premium 
assistance.  States  may  cover  SCHIP- 
eligible  children  in  their  regular  SCHIP 
programs  until  such  time  as  they  can  be 
enrolled  in  employer  plans.  Because 
§  457.810  gives  effect  to  an  important 
congressional  purpose  related  to  SCHIP 
coverage,  we  are  maintaining  the 
minimum  waiting  period  in  this 
circiunstance.  However,  we  suggest  that 
States  adopt  rules,  under  the  scope  of 
their  regtdatory  authority  consistent 
with  HIPAA,  to  require  a  special 
enrollment  opportunity  in  group  health 
plans  based  on  a  SCHIP-eligible 
individual  or  family  becoming  eligible 
to  enroll  in  the  plan  under  a  premium 
assistance  program. 

Comment:  One  commenter  suggested 
that  the  general  provisions  of  proposed 
§457.805,  which  say  that  "The  State 
plan  must  include  a  description  of 
reasonable  procedures  to  ensure  that 
coverage  provided  under  the  plan  does 
not  substitute  for  coverage  under  group 
health  plans  ..."  are  sufficient  and 
that  proposed  section  §457.810 
("Premium  assistance  programs: 
Required  protections  against 
substitution.")  should  be  deleted  in 
order  to  allow  States  the  flexibility  to 
develop  innovative  approaches  to 
utilizing  employer-sponsored  insurance 
coverage  for  SOUP  enroUees.  The 
commenter  indicated  its  belief  that  this 
approach  would  be  in  accord  with 
Congress'  intent  that  SCHIP  programs  be 
State-designed  and  State-operated,  and 
that  it  would  allow  for  the  fact  that 
private  insurance  markets  and 
employer-sponsored  health  insurance 
patterns  vary  significantly  from  State  to 
State.  Proposed  §  457.810  would  make  it 
very  difBcult  for  the  implementation  of 


employer-sponsored  insurance  under 
SCHIP. 

Response:  We  understand  the 
commenters  concerns  and  have  added 
some  significant  flexibility  in  this 
section  of  the  final  rule,  as  discussed 
above.  We  will  work  closely  with  States 
to  develop  premium  assistance 
programs  that  fit  their  needs  in  the 
simplest  and  most  operationally 
efficient  way  possible,  while  complying 
with  the  provisions  of  this  final  rule. 

Comment:  One  commenter  suggested 
that  the  language  in  §  457.810(a)(1)  is 
poorly  drafted  and  appears  to  imply  that 
children  uninsured  more  than  12 
months  would  not  be  provided  SCHIP 
coverage. 

Response:  We  agree  and  have  revised 
the  language  in  §  457.810(a)(1)  to  clarify 
that  a  State,  may  not  require  a  waiting 
period  that  exceeds  12  months. 

H.  Subpart  I — Program  Integrity 

We  proposed  in  subpart  I  to  specify 
the  provisions  necessary  to  ensiu^  the 
implementation  of  program  integrity 
measures  and  enrollee  protections 
within  the  State  Children's  Health 
Insiuance  Program.  In  addition,  this 
subpart  discussed  the  President's 
Consumer  Bill  of  Rights  and 
Responsibilities  as  it  relates  to  the 
SCHIP  program.  This  subpart  also 
described  how  the  intent  of  the  GPRA 
can  be  upheld  by  including  program 
integrity  performance  and  measures  as 
part  of  the  State  plans. 

The  grievance  and  appeal,  and 
privacy-related  issues  addressed  imder 
this  Subpart  of  the  proposed  regulation 
are  now  being  addressed  in  the  new 
Subpart  K,  Applicant  and  Enrollee 
Protections. 

1 .  Basis,  Scope,  and  Applicability 
(§457.900) 

In  §  457.900,  we  proposed  imder  the 
authority  of  sections  2101(a)  and 
2107(e)  of  the  Act  to  set  forth 
fundamental  program  integrity 
requirements  and  options  for  the  States. 
Section  2101(a)  of  the  Act  specifies  that 
the  purpose  of  the  State  Children's 
Health  Insujrance  Program  is  to  provide 
funds  to  States  to  enable  them  to  initiate 
and  expand  the  provision  of  child 
health  assistance  to  iminsured,  low- 
income  children  in  an  effective  and 
efficient  manner.  In  addition,  section 
2107(e)  of  the  Act  lists  specific  sections 
of  title  XDC  and  title  XI  and  provides 
that  these  sections  apply  to  States  under 
title  XXI  in  the  same  manner  they  apply 
to  a  State  under  title  XIX. 

The  program  integrity  provisions 
contained  in  this  subpart  only  apply  to 
separate  child  health  programs.  States 
that  implement  a  Medicaid  expansion 


program  are  subject  to  the  Medicaid 
program  integrity  provisions  set  forth  in 
the  Medicaid  regulations  at  part  455, 
Program  Integrity:  Medicaid. 

Comment:  One  commenter  suggested 
that  HCFA  meet  with  the  Office  of  the 
Inspector  General  to  discuss  fi^ud  and 
abuse  issues  related  to  outreach  to  look 
at  the  legality  of  encouraging  certain  , 
outreach  strategies.  The  commenter 
noted  that  payment  from  a  particiilar 
provider  to  a  person,  who  the  provider 
knows  or  should  know  would  be  likely 
to  influence  the  individual  to  receive 
services,  is  prohibited. 

Response:  We  appreciate  the  concern 
of  the  commenter.  We  routinely 
coordinate  with  the  OIG  regarding  the 
review  of  existing  and  proposed 
regulations  in  accordance  with  the 
Inspector  General  Act,  section  4(a)(2). 

Comment:  One  commenter 
recommended  that  the  entire  Subpart  be 
revised  to  be  consistent  with  the 
requirements  in  the  Medicare  program. 
The  commenter  luged  HCFA  to  adopt 
detailed  requirements  for  both  fee-for- 
service  and  managed  care  claims  and 
suggested  extensive  revisions  to  the 
proposed  rules.  The  commenter  felt  the 
need  for  flexibility  did  not  justify  State- 
by-State  variation  with  respect  to  the 
applicability  or  enforcement  of  the  False 
Claims  Act. 

Response:  We  disagree  with  this 
comment.  The  Medicare  program  is 
nationally  funded  and  administered, 
while  Medicaid  and  SCHIP  are  jointly- 
funded  Federal-State  programs  that  are 
administered  by  the  States  within  broad 
Federal  guidelines.  Therefore,  it  would 
be  inappropriate  and  infeasible  to 
require  SCHIP  and  Medicaid  programs 
to  conform  to  fraud  and  abuse 
prevention  standards  of  an  entirely 
Federally  funded  and  administered 
program.  In  addition,  while  we 
recognize  the  significance  of  the  False 
Claims  Act,  standardized  claims 
requirements  are  not  necessary  for  the 
efficient  and  effective  operation  of  the 
SCHIP  program,  or  for  enforcement  of 
the  False  Claims  Act. 

Comment:  One  commenter  felt  that 
HCFA  over-emphasized  the  issue  of 
program  integrity  at  this  point  in  the 
implementation  process.  They  suggest 
that  the  States'  scarce  resources  and 
personnel  would  be  better  focused  on 
outreach,  eligibility  and  eiut)llment 
rather  than  program  integrity  and  fiaud. 
This  commenter  commended  our 
emphasis  on  the  need  for  continuity 
with  other  State  programs.  One 
commenter  recommended  deleting 
§§457.915,  457.920,  457.925.  and 
457.930  because  the  commenter  felt  that 
the  proposed  rule  should  not  mandate 
State  activities  that  are  subject  to  the 
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administrative  cap  and  that  are  not 
specifically  required  in  the  statute. 

Response:  While  we  appreciate  the 
commenter's  concern,  we  disagree  with 
the  commenter's  argiunent  that  we  over- 
emphasized program  integrity  too  early 
in  the  implementation  process.  We 
agree  that  outreach,  eligibility,  and 
enrollment  are  all  important  aspects  of 
SCHIP  programs  and  deserve  adequate 
resoiuces  for  development  and 
implementation.  However,  program 
integrity  initiatives  are  also  necessary 
now  that  States'  programs  have  been 
established.  Program  integrity  is 
essential  to  protecting  the  SCHIP 
program  from  abuse  and  to  ensiuing  that 
the  program  serves  those  it  was 
intended  to  serve,  uninsured  low- 
income  children.  Therefore,  to  protect 
public  funds  from  inappropriate  and 
imintended  uses  and  to  preserve  the 
SCHIP  program.  States  must  have  a 
strong  fraud  prevention  and  detection 
plan  early  in  program  development  so 
that  it  will  be  in  place  as  programs 
develop  and  matiu«,  and  serve  as  a 
viable  deterrent  to  potential  fraud  and 
abuse. 

Comment:  One  commenter  requested 
clarification  on  the  issue  of  limitations 
on  provider  taxes  and  donations  as  it 
applies  to  the  provider  contribution 
toward  family  cost-sharing 
requirements. 

Response:  The  donation  rules  at 
section  1903(w)  of  the  Act  govern 
donations  by  providers  or  related 
entities  directly  to  the  State,  or  to 
extinguish  a  State  liability.  Premiums 
are  a  liability  of  the  recipient.  When 
donations  are  given  to  the  recipient,  or 
to  the  State  on  behalf  of  the  recipient, 
the  liability  of  the  recipient  is  reduced, 
not  the  liability  of  the  State.  As  a 
reasonable  safeguard,  the  sponsor 
paying  the  premium  on  behalf  of  the 
enrollee  should  either  give  the  donation 
directly  to  the  family,  make  the 
donation  to  the  State  tied  to  specific 
eligible  individuals,  or  make  the 
donation  to  the  State  which  will  in  txim, 
designate  the  specific  eligible 
individual(s).  In  the  latter  case,  the  State 
must  assure  donations  are  assigned  to 
enrollees  in  a  manner  that  does  not 
favor  higher  income  children  over  lower 
income  children.  In  any  case,  the 
donation  should  not  exceed  the 
premiiim  amount  specified  in  the 
approved  title  XXI  State  plan.  The 
section  of  the  State  plan  related  to  cost 
sharing  should  describe  the  procediue 
for  accepting  such  donations. 

In  adoition,  we  note  that  providers  are 
prohibited  from  giving  enrollees 
anything  of  value  that  is  likely  to  induce 
an  enrollee  to  select  a  particular 
provider  under  the  provisions  of  section 


1128A(a)(5).  Such  conduct  may  subject 
the  provider  to  civil  monetary  penalties 
under  that  section.  This  civil  money 
penalty  provision  is  administered  by  the 
Office  of  the  Inspector  General  (OIG).  In 
general.  States  are  advised  to  avoid 
donations  from  providers  for  enrollee 
premiums  that  could  unduly  influence 
enrollees  to  select  a  particular  health 
plan  or  provider.  A  State  that  is  - 
concerned  that  donations  for  enrollee's 
premiums  may  violate  these  provisions 
may  wish  to  seek  an  advisory  opinion 
from  the  OIG.  See  42  CFR  part  1008. 
The  OIG  will  also  participate  in  review 
of  State  plans  or  amendments  proposing 
such  donations. 

Comment:  One  commenter  noted  that 
the  many  requirements  included  in  this 
Subpart  tacitly  assume  that  the  State 
will  have  a  direct,  contractual 
relationship  with  all  SCHIP 
participating  health  plans,  including 
premiiun  assistance  plans.  However, 
they  stated  that,  for  premium  assistance 
programs  for  group  health  coverage,  no 
such  contractual  mechanism  will  exist. 
The  employer,  not  the  State,  is  the 
entity  that  contracts  with  the  health 
plan;  and  the  State  is  simply  providing 
premium  assistance  to  enable  families  to 
eiuoll  their  children  in  premium 
assistance  programs,  according  to  this 
commenter.  Because  there  is  no 
mechanism  for  enforcement  here,  the 
commenter  stated  that  they  are 
assuming  that  the  requirements  in  this 
Subpart  would  not  apply  to  employer 
plans.  They  suggested  that  the  preamble 
should  clarify  this  point.  They 
cautioned  that  any  attempt  to  apply 
requirements  of  this  sort  to  employer 
plans  will  mean  that  no  employer  plans 
will  ever  qualify  for  premium 
assistance. 

Response:  While  we  have  considered 
the  commenter's  concerns,  States  are 
responsible  for  the  oversight  of  the  use 
of  public  funds  to  provide  child  health 
assistance  through  premium  assistance 
programs  just  as  they  are  responsible  for 
oversight  in  other  types  of  children's 
health  insurance  programs. 
Consequently,  it  is  not  appropriate  to 
make  an  exception  from  program 
integrity  regulations  for  employer  plans. 
In  the  case  where  the  State  has  no  direct 
contractual  relationship  with  the  entity 
providing  health  coverage,  the  State 
should  utilize  the  fraud  protections 
provided  through  the  State  insurance 
agency  responsible  for  oversight  of  all 
commercial  plans.  For  example,  if  State 
funds  are  provided  under  SCHIP  to 
State-regulated  health  plans,  the  State 
insurance  department  anti-fraud 
component  could  conduct  the  State's 
anti-fraud  oversight  for  its  SCHIP  funds. 
This  final  regulation  provides  flexibility 


to  States  for  States  to  develop  program 
integrity  methods  and  systems  that  fit 
the  needs  of  their  particular  SCHIP 
programs,  whether  or  not  those 
programs  consist  of  premium  assistance 
for  group  health  plans. 

2.  Definitions  (§457.902) 

We  proposed  five  definitions  for  the 
piupose  of  this  subpart.  We  proposed 
that  "contractor"  means  any  individual 
or  entity  that  enters  into  a  contract,  or 
a  subcontract,  to  provide,  arrange,  or 
pay  for  services  imder  title  XXI.  This 
definition  includes,  but  is  not  limited 
to,  managed  care  organizations,  prepaid 
health  plans,  primary  care  case 
managers,  and  fee-for-service  providers 
and  insiu^rs. 

We  proposed  that  a  "managed  care 
entity"  is  any  entity  that  enters  into  a 
contract  to  provide  services  in  a 
managed  care  delivery  system, 
including,  but  not  limited  to  managed 
care  organizations,  prepaid  health  plans, 
and  primary  care  case  managers.  We 
proposed  that  "fee-for-service  entity" 
means  any  entity  that  provides  services 
on  a  fee-for-service  basis,  including 
health  insiu'ance  services.  We  proposed 
that  "State  program  integrity  unit" 
means  a  part  of  an  organization 
designated  by  the  State  (at  its  option)  to 
conduct  program  integrity  activities  for 
separate  child  health  programs. 

Finally,  we  proposed  to  define  the 
term  "grievance"  as  a  written 
communication,  submitted  by  or  on 
behalf  of  an  enrollee  in  a  child  health 
program,  expressing  dissatisfaction  with 
any  aspect  of  a  State,  a  managed  care  or 
fee-for-service  entity,  or  a  provider's 
operations,  activities,  or  behavior  that 
pertains  to  specified  areas,  including  the 
availability,  delivery  or  quality  of  health 
care  services,  payment  for  health  care 
services  and  other  specified  areas.  The 
grievance  and  appeal,  £md  privacy- 
related  issues  addressed  under  this 
Subpart  of  the  proposed  regulation  are 
now  being  addressed  in  the  new 
Subpart  K,  Enrollee  Protections. 

Comment:  A  few  commenters 
suggested  that  the  definitions  of  "fee- 
for-service  entity"  and  "contractor" 
raised  a  potential  inconsistency  in  that 
the  term  "fee-for-service  entity"  does 
not  include  "individual  or  entity"  as 
"contractor"  does.  This  suggests  that 
individual  physicians  or  other 
practitioners  are  exempted  from  the 
requirement  at  §  457.950  to  attest  that 
any  claims  submitted  for  payment  to  be 
accurate,  complete  and  truthful.  The 
commenters  noted  that  these 
practitioners  are  currently  required  to 
make  this  certification  under  Medicare 
and  Medicaid. 
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Response:  We  agree  with  the 
comment  and  have  modified  the 
regiilation  text  accordingly.  We  note 
again  that  we  have  created  a  new 
subpart  intended  to  address  more 
specifically  the  issues  related  to  enrollee 
protections  and  because  the  term 
"contractor"  will  now  apply  to  both  this 
subpart  and  the  new  subpart  K,  we  have 
moved  the  definition  to  §457.10. 

3.  State  Progmm  Administration 
(§457.910). 

In  §  457.910  we  proposed  that  the 
State  child  health  plan  must  provide  for 
methods  of  administration  that  the 
Secretary  finds  necessary  for  the  proper 
and  efficient  operation  of  the  separate 
child  health  program.  We  also  proposed 
that  the  State's  program  must  provide 
the  safeguards  necessary  to  ensiue  that 
eligibihty  will  be  determined 
appropriately  in  accordance  with 
Subpart  C  of  this  regulation,  and  that 
services  will  be  provided  in  a  manner 
consistent  with  administrative 
simplification  and  with  the  provisions 
of  Subpart  D — Coverage  and  Benefits. 

Comment:  One  commenter  noted  that 
the  preamble  language  states  that  the 
Secretary  wishes  to  give  States 
"maximum  flexibility"  in  the 
administration  of  their  SCHIP  programs. 
However,  the  commenter  felt  that  the 
Uteral  interpretation  of  this  language 
translated  into  "methods  of 
administration  that  the  Secretary  finds 
necessary,"  giving  the  Secretary  too 
much  discretion  to  impose  methods  of 
administration  on  States. 

Response:  We  understand  the 
commenter's  concerns.  The  commenter 
is  correct  that  the  Secretary  has  a  great 
deal  of  discretion  over  the  requirements 
of  the  SCHIP  program.  We  remain 
committed  to  providing  States  with 
flexibility  in  the  administration  of  their 
SCHIP  programs  but,  as  stated  in  the 
preamble  to  the  proposed  regidation,  we 
seek  to  balance  this  need  against  the 
Federal  government's  need  to  remain 
accountable  for  the  integrity  of  the 
program.  The  provisions  of  the 
regulation  reflect  this  balance  and  the 
basic  framework  within  the  regulation  is 
necessary  to  ensure  the  integrity  of 
SCHIP.  However,  this  firamework  does 
not  dictate  to  the  States  what  methods 
of  administration  they  must  use  to 
prevent  and  detect  fraud  and  abuse, 
thereby  leaving  the  States  with 
significant  flexibility  to  administer 
SCHIP  programs. 

Comment:  One  commenter 
encouraged  HCFA  to  ensure 
administrative  simplification,  not  only 
in  the  operation  of  the  program,  but  in 
the  provision  of  services  and  with 
respect  to  providers. 


Response:  HCFA  is  committed  to 
policy  approaches  that  minimize  the 
administrative  burden  that  is  placed  on 
States  in  implementing  their  SCHIP 
programs  in  general.  In  addition,  we  are 
mindful  of  the  need  to  strike  a  balance 
between  ensuring  access  to  SCHIP 
coverage,  and  the  benefits  provided 
under  that  coverage,  without  making  it 
unduly  burdensome  for  States  to 
accomplish  these  goals.  However,  these 
rules  address  State  requirements  and  are 
not  intended  to  address  State 
relationships  with  providers,  which  are 
a  contractu£il  matter  between  the  State 
and  providers. 

4.  Fraud  Detection  and  Investigation 
(§457.915) 

Section  21G7(e)  references  sections 
1903(i)(2)  and  1128A  of  the  Act,  which 
provides  a  basis  for  certain  fraud 
detection  and  investigation  activities. 
Section  2107(e)  states  that  these 
provisions  apply  under  tide  XXI  in  the 
same  maimer  as  they  apply  to  a  State 
under  title  XIX.  Moreover,  these 
provisions  are  cited  as  authority  in  the 
Medicaid  regulations  at  part  455, 
Subpart  A — Medicaid  Agency  Fraud 
Detection  and  Integrity  Program.  In  the 
proposed  rule,  we  discussed  in  detail 
three  possible  options  we  considered  to 
ensure  that  separate  child  health 
programs  develop  and  implement 
adequate  fi^ud  detection  and 
investigation  processes  and  procedures. 
We  concluded  that  the  best  approach 
woidd  be  to  require  States  to  address, 
specifically,  the  Medicaid  goals  for 
fraud  detection  and  investigation,  but  to 
allow  States  to  design  specific 
procedures  needed  to  meet  the 
requirements  of  §455.13.  We  chose 
neither  to  require  States  with  separate 
child  health  programs  to  follow  the 
same  procedures  for  fraud  detection  and 
investigation  as  the  Medicaid  program, 
nor  did  we  provide  States  with  full 
latitude  in  designing  processes  and 
procedures.  We  stated  that  this 
approach  balances  the  need  for 
maintaining  State  flexibility  while 
establishing  an  acceptable  minimum 
standard  that  will  satisfy  our  need  for 
accoimtability  in  the  program. 

We  proposed  that  the  State  must 
establish  procedures  for  assuring 
program  integrity  and  detecting 
fraudulent  or  abusive  activity.  We  also 
proposed  that  the  procedures  must 
include,  at  a  minimum,  the  methods 
and  criteria  for  identifying  suspected 
fraud  and  abuse  cases  as  well  as 
methods  for  investigating  fraud  and 
abuse  cases  that  do  not  infringe  on  the 
legal  rights  of  persons  involved  and 
afford  due  process  of  law.  The  State  may 
establish  an  administrative  agency 


responsible  for  monitoring  and 
maintaining  the  integrity  of  the  separate 
child  health  program,  which  is  referred 
to  in  subsequent  provisions  of  the 
regulation  as  the  "State  program 
integrity  imit".  We  further  proposed 
that  the  State  must  develop  and 
implement  procedures  for  referring 
suspected  fraud  and  abuse  cases  to  the 
State  program  integrity  unit  (if  such  a 
unit  is  established)  and  to  law 
enforcement  officials.  Law  enforcement 
officials  include,  but  are  not  limited  to, 
the  Department  of  Health  and  Human 
Services  Office  of  Inspector  General 
(OIG),  the  Department  of  Justice  (DOJ), 
the  Federal  Bureau  of  Investigation 
(FBI),  and  the  State  Attorney  General's 
office. 

Comment:  One  commenter 
conunended  HCFA  for  recognizing  that 
separate  child  health  programs  should 
not  be  expected  to  have  the  same  fraud 
detection  and  infiastructure  as  required 
under  Medicaid.  However,  the 
commenter  felt  that  by  tying  goals  to 
Medicaid  fraud  and  abuse  goals,  as  well 
as  recommending  the  use  of  the  State 
program  integrity  unit,  HCFA  was 
pushing  the  States  toward  Medicaid 
procedures  without  backing  them  up 
with  sufficient  funding  levels. 

Response:  While  we  understand  the 
commenter's  concern,  we  specifically 
set  out  in  the  proposed  rule  a  framework 
that  attempted  to  provide  flexibility  to 
the  States,  while  ensuring  that  States 
include  basic,  necessary  protections 
against  fraud.  We  are  not  requiring 
States  to  establish  State  program 
integrity  luiits  or  to  use  Medicaid  fraud 
and  abuse  methods  or  procedures  to 
ensure  the  integrity  of  the  SCHIP 
program.  We  invite  States  to  design 
program  integrity  plans  and  procedures 
that  are  specific  to  the  needs  of  thefr 
unique  SCHIP  programs  vtrithin  the 
broad  framework  required  by  the  final 
rule.'  The  flexibility  afforded  the  States 
in  this  regulation  allows  them  to 
structiu«  program  integrity  activities 
that  limit  the  administrative  burden,  but 
still  ensiue  the  integrity  of  the  program. 

Comment:  One  commenter  found  the 
rules  overly  prescriptive  and 
recommended  the  elimination  of 
paragraph  (b)  that  describes  the  "State 
program  integrity  unit"  and  the  deletion 
of  the  requirement  to  refer  program 
integrity  cases  to  law  enforcement 
officials  in  (c). 

Response:  "The  rule  encoiuages,  but 
does  not  require.  States  to  develop  or 
use  an  entity  that  could  be  called  a 
"State  program  integrity  imit".  This 
concept  was  developed  in  an  attempt  to 
give  the  States  a  framework  to  set  up  an 
effective  program  integrity  strategy. 
While  not  required,  we  believe  the 
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development  of  such  a  unit  would  be 
very  beneficial  to  the  States  in  designing 
systems  to  address  these  issues.  In 
addition,  because  of  Medicaid  statutory 
provisions,  States  are  not  permitted  to 
use  existing  Medicaid  fraud  control 
units  (MFCUs)  to  conduct  SCHIP 
program  integrity  activities.  (While 
MFCUs  have  been  given  additional 
flexibility  imder  the  Ticket  to  Work 
Incentives  Improvement  Act  of  1999, 
this  flexibility  only  applies  in  cases  that 
primarily  involve  Medicaid  funds.)  In 
general,  States  are  limited  to  using 
Medicaid  funds  for  Medicaid  activities. 
If  a  State  wanted  to  utilize  the  MFCU, 
it  could  only  do  so  by  hiring  new  staff 
that  would  be  exclusively  responsible 
for  SCHIP  program  integrity  activities 
and  are  funded  by  tide  XXI  funds.  (We 
note  that  this  new,  separately  funded 
"branch"  of  the  MFCU  could  be  called 
the  "State  program  integrity  unit".) 
Therefore,  we  will  not  eliminate 
§  457.915(b).  Finally,  the  inclusion  of, 
and  coordination  with,  appropriate 
Federal  and  State  law  enforcement 
officials  as  part  of  a  State's  overall  fraud 
detection  efforts,  and  overall  program 
integrity  efforts,  is  vital  to  the 
effectiveness  of  its  program  integrity 
activities.  Therefore,  we  will  not 
eliminate  §  457.915(c). 

Comment:  Several  commenters  noted 
that  they  appreciated  the  need  for  fraud 
and  abuse  protections,  and  hoped  HCFA 
was  allowing  flexibility  for  States  to 
utilize  provider  fraud  detection 
processes  of  participating  health  plans 
or  other  State  insurance  department 
procedm-es.  Also,  these  commenters 
hoped  that  States  would  be  given 
sufficient  time  to  implement  these 
procedures. 

Response:  These  final  rules  provide  a 
structure  under  vyhich  States  have  the 
flexibility  to  use  a  variety  of  methods  to 
create  a  comprehensive  fraud  detection 
strategy.  While  we  envision  that  the 
State  insiu-ance  departments  may  play 
an  important  role  for  a  State  in  SCHIP 
fraud  and  abuse  detection  and 
investigation,  we  anticipate  that  States 
may  want  to  complement  those 
procedures  already  porformed  by  the 
State  insurance  departments  with 
procedures  and  goals  specific  to  SCHIP. 
Specifically,  fraud  and  abuse  stemming 
from  procediu^s  for,  or  other  aspects  of, 
participant  enrollment  in  the  separate 
child  health  program  would  raise 
distinct  issues  that  likely  fall  outside  of 
procediues  established  by  State 
departments  of  insiu^nce  as  they 
monitor  private  health  plans  and  issuers 
outside  of  the  SCHIP  context.  States 
must  also  address  the  concern  that  fraud 
and  abuse  may  occur  within  a 
participating  health  plan  apart  from 


provider  fraud  and  therefore,  States 
must  have  additional  procedures  to 
detect  and  investigate  fraud  within 
plans.  Therefore,  relying  on  plans' 
processes  to  monitor  provider  fraud, 
while  potentially  useful,  would  not 
sufficiently  protect  against  the  varied 
types  of  fraud  and  abuse  that  could 
impact  the  SCHIP  program  in  a  State. 

We  note  the  commenters'  concern  that 
States  need  a  reasonable  amount  of  time 
to  implement  new  Federal 
requirements.  We  will  require  that 
States  come  into  conformity  with  new 
requirements  within  90  days  of 
pubUcation  of  this  nde,  or  if  contract 
changes  are  necessary,  the  beginning  of 
the  next  contract  cycle.  In  limited  cases 
where  a  new  regulatory  provision 
requfres  a  description  of  procediu«s  in 
the  State  plan,  then  the  State  must 
implement  the  procedures  within  the 
above  time  frame  and  submit  the  State 
plan  amendment  in  compliance  with 
§  457.65(a)(2). 

Comment:  One  commenter  noted  that 
precise,  professional  guidelines 
regarding  care  issues,  industry-accepted 
standards  for  fair  and  reasonable  audits, 
and  investigations  with  due  process 
protections  for  providers,  are  essential 
to  expand  access  under  SCHIP. 

Response:  The  best  means  of 
expanding  access  to  care  under  SCHIP 
is  to  allow  the  States  sufficient 
flexibility  in  designing  program 
integrity  procedures  and  methods  as 
well  as  other  aspects  of  their  programs 
while  maintaining  a  framework  of 
Federal  requirements  consistent  with 
title  XXI.  We  encourage  States  to 
develop  precise,  professional  guidelines 
as  part  of  the  design  of  State  fraud 
detection  and  investigation  methods.  In 
addition,  States  should  refer  to  industry 
standards  in  establishing  audit 
processes  as  appropriate.  Section 
467.915(a)  specifies  that  States  must 
establish  procedures  for  investigating 
fraud  and  abuse  cases  that  do  not 
infringe  on  legal  rights  of  persons 
involved  and  afford  due  process  of  law. 
These  requirements  apply  to 
investigations  of  all  types  of  fraud  and 
abuse  under  the  separate  child  health 
program,  including  investigations  that 
involve  providers. 

Comment:  One  commenter 
recommended  that  the  Icmguage  in  this 
section  be  expanded  to  include  use  of 
procedures  already  in  place  that  support 
these  activities.  In  addition,  they 
suggested  revising  §  457.915(c)  to  clarify 
that  suspected  fraud  and  abuse  cases 
should  be  referred  to  "appropriate"  law 
enforcement  officials  as  determined  by 
State  law. 

Response:  We  have  revised  the 
regulation  text  at  §457.915  to  clarify 


that  States  must  develop  and  implement 
procedures  for  referring  suspected  fraud 
and  abuse  cases  to  appropriate  law 
enforcement  officials,  although  we  have 
not  included  the  commenters' 
recommended  language  "as  determined 
by  State  law"  because  referrals  could  be 
made  to  Federal  law  enforcement 
officials,  as  appropriate.  We  have  listed 
certain  law  enforcement  officials  under 
§  457.915(c)  because  States  may  wish  to 
contact  these  officials  with  fraud  and 
abuse  information  to  facilitate  program 
coordination.  This  is  not  intended  to  be 
an  exhaustive  list  of  all  law  enforcement 
officials  States  may  contact,  nor  is 
referral  to  all  these  entities  required, 
unless  it  is  appropriate. 

5.  Accessible  Means  To  Report  Fraud 
and  Abuse  (§457.920) 

We  proposed  that  States  with  separate 
child  health  programs  must  establish, 
and  provide  access  to,  a  mechanism  of 
communication  between  the  State  and 
the  public  about  potentially  fraudulent 
and  abusive  practices  by  and  among 
participating  contractors,  beneficiaries, 
and  other  entities.  We  noted  in  the 
preamble  to  the  proposed  regidation 
that  this  communication  mechanism 
may  include  a  toll-free  telephone 
number,  and  also  noted  that  States  are 
free  to  use  their  discretion  regarding 
whether  to  establish  toll-free  services  for 
these  purposes  alone  or  to  expand  upon 
existing  services.  We  noted  that  access 
to  toll-free  service  for  the  reporting  of 
potentially  fraudulent  and  abusive 
practices  is  a  integral  part  of  any  sound 
program  integrity  strategy. 

Comment:  One  commenter 
recommended  that  this  provision  be 
deleted  because  the  rule  should  not 
mandate  State  activities  that  are  subject 
to  the  administrative  cap  and  are  not 
specifically  required  by  the  statute. 

Response:  We  acknowledge  the 
commenters'  point  and  agree  that  this 
section  should  be  deleted.  However,  we 
have  deleted  this  section  because  while 
we  do  have  statutory  authority  to 
include  such  a  provision,  the  provision 
was  unnecessary  and  somewhat 
redimdant. 

6.  Preliminary  Investigation  (§457.925) 

We  proposed  that  if  the  State  receives 
a  complaint  of  fi^ud  or  abuse  from  any 
source,  or  identifies  any  questionable 
practices,  the  State  agency  must  conduct 
a  preliminary  investigation  or  take 
otherwise  appropriate  action  to 
determine  whether  there  is  sufficient 
basis  to  warrant  a  full  investigation.  We 
noted  in  the  preamble,  consistent  with 
§  457.915(b),  that  the  State  has  the 
option  of  creating  a  "State  program 
integrity  imit"  for  separate  child  health 
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programs  that  would  be  responsible  for 
monitoring  and  maintaining  the 
integrity  of  the  separate  child  health 
program.  We  also  noted  that  each  State 
has  flexibility  to  define  the  role  played 
by  such  units  but  that  fraud  and  abuse 
activities  relating  to  SCHIP  must  be 
funded  with  monies  from  the  State's 
SCHIP  allotment.  Finally,  while  we 
proposed  that  preliminary 
investigations  be  conducted  imder  the 
circumstances  specified  in  §457.925, 
we  remained  flexible  with  regard  to  the 
processes  and  procedures  that  separate 
child  health  programs  employ  in 
conducting  preliminary  investigations 
and  did  not  require  or  specify  the 
procedures  States  must  take  to  conduct 
their  investigation  in  compliance  with 
this  requirement. 

Comment:  One  commenter 
recommended  that  this  provision  be 
deleted  because  the  rule  should  not 
mandate  State  activities  that  are  subject 
to  the  administrative  cap  and  are  not 
specifically  required  by  the  statute. 

Response:  We  disagree  that  this 
section  should  be  deleted.  As  noted 
earlier,  we  maintain  that  these  program 
integrity  activities  are  necessary  for  the 
effective  and  efficient  administration  of 
the  State  plan  as  required  in  §  2101(c)(2) 
of  the  statute,  in  addition  to  being  based 
on  the  sound  precedents  set  by  the 
Medicare  and  Medicaid  programs. 

Comment:  One  conunenter 
recommended  that  HCFA  specify  that 
States  must  undertake  a  preliminary 
investigation  within  a  reasonable  time 
not  to  exceed  60  days. 

Response:  We  agree  with  the 
commenter's  suggestion  that  a  State 
must  undertake  a  preliminary 
investigation  within  a  certain  amount  of 
time.  We  have  not  prescribed  a  specific 
number  of  days,  but  suggest  that  60  days 
is  indeed  a  reasonable  amoimt  of  time 
to  undertake  a  preliminary 
investigation.  We  have  made  the 
appropriate  change  to  the  regulation 
text. 

7.  Full  Investigation,  Resolution,  and 
Reporting  Requirements  (§  457.930) 

We  proposed  that  the  State  must 
establish  and  implement  effective 
procedures  for  investigating  and 
resolving  suspected  and  apparent 
instances  of  fraud  and  abuse.  We  further 
proposed  that,  once  the  State 
determines  that  a  full  investigation  is 
warranted,  the  State  must  implement 
certain  procedures,  including,  but  not 
limited  to,  the  procedures  specified  at 
paragraphs  (a)  through  (c)  of  §457.930. 

We  noted  in  the  preamble  to  the 
proposed  rule  that  States  may  model 
their  approaches  after  procedures  for 
fraud  and  abuse  investigation, 


resolution,  and  reporting  used  by  the 
Medicaid  State  agency  as  outlined  in 
§§455.15,  455.16,  and  455.17  of  the 
Medicaid  regulations.  Medicaid  funding 
cannot  be  used  for  fitiud  investigation 
activities  in  separate  child  healtib 
programs.  MFCUs  may  only  use 
Medicaid  funding  for  fraud  and  abuse 
activities  in  States  that  provide  child 
health  assistance  under  a  Medicaid 
expansion  program.  MFCU  professional 
staff  being  paid  with  Medicaid  dollars 
must  be  full-time  employees  of  the 
Medicaid  fraud  agency  and  devote  their 
efforts  exclusively  to  Medicaid  fiaud 
activities.  To  the  extent  that  States  want 
to  allocate  additional  non-MFCU  full- 
time  staff,  using  SCHIP  dollars,  to  work 
exclusively  on  fraud  and  abuse 
investigation  in  separate  child  health 
programs,  they  may  do  so.  We  noted 
that  expenditiues  for  this  purpose 
would  be  subject  to  the  10  percent  cap 
on  administrative  costs  under  section 
2105(c)(2)  of  the  Act. 

Comment:  One  commenter  suggested 
that  a  better  alternative  to  traditional 
law  enforcement  would  be  to  work 
through  the  provider  fraud  processes 
established  by  participating  health 
plans,  under  which  the  expenditures 
might  be  considered  a  benefit  cost  rather 
than  an  administrative  cost. 

Response:  While  we  intended  to 
provide  flexibility  in  implementing 
program  integrity  strategies,  as  noted  in 
response  to  a  conunent  on  §  457.915, 
States  must  be  aware  that  fraud  and 
abuse  may  stem  from  within  a 
participating  health  plan  or  apart  from 
providers.  Therefore,  States  must  have 
procedures  at  the  State  level  to  detect 
and  investigate  plan  and  issuer  fraud 
and  abuse,  as  well  as  provider  fraud  and 
abuse.  Relying  on  plan  and  issuers  to 
monitor  themselves  for  fraud  and  abuse 
would  not  be  in  the  public  interest. 

It  is  true  that  capitated  payments 
made  to  plans  in  conjunction  with  the 
provision  of  health  benefits  coverage 
that  meets  the  requirements  of  title  XXI 
and  for  which  the  plan  is  at  risk  are  not 
considered  administrative  costs. 
Therefore,  plan  activities  covered  by 
these  payments  are  considered  as 
expenditures  for  child  health  assistance. 
However,  health  plan  processes  for  the 
detection,  investigation  and  resolution 
of  fraud  and  abuse,  and  that  protecting 
program  integrity  is  not  the  only 
concern  States  must  consider  in 
designing  their  program  integrity 
strategies.  They  must  design  strategies 
that  accomplish  the  goals  of,  and 
comply  widi  the  requirements  of,  this 
subpart,  thereby  protecting  against  a 
range  of  potential  fraud  and  abuse 
concerns,  such  as,  but  not  limited  to. 


any  potentially  problematic  health  plan 
activity. 

Comment:  Several  commenters 
recommended  that  HCFA  allow  States 
the  authority  to  enter  into  agreements 
with  other  investigative  bodies,  not 
strictly  law  enforcement  officials,  and 
not  necessarily  a  State-established 
program  integrity  unit;  rather,  they 
recommended  that  States  be  able  to 
contract  with  bodies  such  as  health  plan 
investigative  divisions.  To  this  aim, 
commenters  recommended  paragraph 
(c)  be  rewritten  to  include  referring  the 
.  fraud  and  abuse  case  to  an  appropriate 
investigative  body  as  designated  by  the 
State. 

Response:  We  agree  that  States  should 
be  able  to  structure  their  fraud  and 
abuse  activities  in  different  ways; 
however,  the  inclusion  of  coordination 
with  any  law  enforcement  officials  is  an 
integral  part  of  an  effective  program 
integrity  process.  We  have  modified  the 
regulation  text  to  clarify  that  State 
should  be  able  to  determine  the 
appropriate  law  enforcement  officials  to 
whom  they  should  refer  suspected  fraud 
and  abuse  cases  but  we  do  not  agree 
with  the  recommendation  that  States 
should  not  have  to  coordinate  with  any 
law  enforcement  officials.  We  reserve 
the  right  to  review  the  States*  program 
integrity  procedures  to  ensure  their 
compliance  with  the  requirements  and 
goals  of  tide  XXI  and  this  regulation. 

Comment:  One  commenter  believed 

\hat  it  is  unreasonable  to  judge  States' 

applications  or  amendments  based  on 

consistency  of  their  fraud  and  abuse 

procediu'es  with  other  State  programs. 

Response:  States  are  required  to 
design  and  implement  procedures  for 
fraud  investigation,  resolution,  and 
reporting.  States  are  not  required  to  file 
State  plan  amendments  with  HCFA  in 
order  to  implement  a  program  integrity 
fraud  and  abuse  detection  and 
investigation  strategy.  Therefore,  HCFA 
will  consider  State's  statement  assuring 
the  development  and  implementation  of 
a  program  integrity  system  to  be  a 
requirement  that  is  subject  to  review 
through  HCFA's  ongoing  monitoring. 

Comment:  We  received  a  few 
comments  noting  that  requiring  States 
with  separate  child  health  programs  to 
set  up  separate  structures  other  than 
Medicaid  Fraud  Control  Units  to  do  the 
same  function  is  a  waste  of  resources, 
and  that  requiring  separate  processes  is 
burdensome  and  costly.  One  commenter 
recommended  that  States  have  the 
option  to  allow  the  MFCU  to  conduct 
SCHIP  fraud  investigations,  assiuning 
tracking  and  claiming  are  conducted 
appropriately.  Another  commenter 
reconmiended  deleting  the  provision 
because  the  rule  should  not  mandate 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2615 


State  activities  that  are  subject  to  the 
administrative  cap  and  are  not 
specifically  required  by  the  statute. 

Response:  As  noted  above,  the 
Medicaid  statute  does  not  permit 
MFCUs  to  conduct  program  integrity 
activities  that  are  not  related  to  the 
Medicaid  program.  We  disagree  that  this 
section  should  be  deleted.  We  maintain 
that  program  integrity  activities  are 
necessary  for  the  effective  and  efficient 
administration  of  the  State  plan  as 
required  in  section  2101(c)(2)  of  the 
statute,  in  addition  to  being  based  on 
the  sound  precedents  set  by  the 
Medicare  and  Medicaid  programs. 
While  we  recognize  that  some  of  these 
activities  could  be  duplicative,  we  do 
not  have  the  authority  to  blend  the 
funding  for  fraud  and  abuse  prevention 
efforts  among  the  Medicaid  and  SCHIP 
programs. 

Comment:  One  commenter  suggested 
that  States  must  have  written  procedures 
for  investigating  and  resolving 
suspected  and  apparent  instances  of 
fraud  and  abuse. 

Response:  We  agree  that  States  should 
have  written  procedures  for 
investigating  and  resolving  suspected 
and  apparent  instances  of  fraud  and 
abuse  to  ensure  the  effective  and 
efficient  administration  of  SCHIP 
programs.  However,  we  are  not 
requiring  that  States  submit  to  HCFA 
such  written  procedures.  We  anticipate 
that  States  may  continue  to  develop  and 
to  modify  fraud  investigation  and 
detection  procedures  as  SCHIP 
programs  develop.  Therefore,  we 
anticipate  the  methods  and  rules 
relating  to  program  integrity  will  evolve 
as  they  are  implemented.  We  wish  to 
give  the  States  the  flexibility  to  improve 
fraud  and  abuse  detection  systems  as 
they  develop,  rather  than  tying  States  to 
an  initial  written  plan.  However,  HCFA 
reserves  the  right  to  review  a  States' 
program  integrity  procediues,  and  to 
request  that  they  be  described  in 
writing,  as  part  of  its  ongoing 
monitoring. 

8.  Sanctions  and  Related  Penalties 
(§457.935) 

Under  the  authority  of  sections 
2101(a)  and  2107(e)  of  die  Act,  and 
consistent  with  the  requirements  under 
Federal  and  State  health  care  programs, 
we  proposed  that  a  State  may  not  make 
payments  for  any  item  or  service 
furnished,  ordered,  or  prescribed  imder 
a  separate  child  health  program  to  any 
contractor  who  has  been  excluded  from 
participating  in  the  Medicare  and 
Medicaid  programs.  We  noted  that  this 
provision  is  necessary  to  implement 
section  1128  of  the  Act  regarding 
exclusion  of  certain  individuals  and 


entities  from  participation  in  Medicare 
and  State-administered  health  care 
programs.  We  proposed  that  the 
separate  child  health  programs  be 
subject  to  program  integrity  provisions 
set  forth  in  the  Act  including:  (1) 
Section  1124  relating  to  disclosure  of 
ownership  and  related  information;  (2) 
section  1126  relating  to  disclosure  of 
information  about  certain  convicted 
individuals;  (3)  section  1128A  relating 
to  civil  monetary  penalties;  and  (4) 
section  1128B(d)  relating  to  criminal 
penalties  for  acts  involving  Federal 
health  programs.  We  also  proposed  to 
make  separate  child  health  programs 
subject  to  Part  455,  subpart  B  of  chapter 
IV  of  tide  42  of  the  Code  of  Federal 
Regulations.  In  an  effort  to  promote 
enforcement  of  this  subsection  and  to 
provide  HCFA  and  the  Secretary  with 
critical  fraud  and  abuse  data,  we  also 
proposed  that  the  separate  child  health 
programs  be  subject  to  the  requirements 
of  section  1128E  of  the  Act  in  the  same 
manner  as  under  the  Medicare  and 
Medicaid  programs.  In  accordance  with 
section  1128E  of  the  Act,  we  proposed 
that  the  separate  child  health  program 
be  subject  to  the  requirements 
pertaining  to  the  reporting  of  final 
adverse  actions  on  liability  findings 
made  against  health  care  providers, 
suppliers,  and  practitioners.  In  addition, 
we  noted  in  preamble  that  States  should 
share  such  information  and  data  with 
the  Office  of  the  Inspector  General  in  an 
effort  to  promote  enforcement. 

We  did  not  receive  any  comments  on 
this  section  and  will  therefore 
implement  the  regulation  language  as 
proposed. 

9.  Procurement  Standards  (§  457.940) 

Section  2101(a)  of  the  Act  requires 
that  States  provide  services  in  an 
effective  and  efficient  manner.  In  order 
to  meet  our  obligation  to  ensure  that 
States  use  SCHIP  funds  in  a  cost- 
effective  manner,  we  set  forth 
provisions  at  proposed  §457.940 
regarding  procurement  standards.  The 
proposed  provisions  did  not  include 
Federal  oversight  of  provider  payments. 
Rather,  we  proposed  to  require  that 
States  set  rates  in  a  manner  that  most 
efficiendy  utilize  limited  SCHIP  funds. 

We  proposed  to  require  that  States 
provide  HCFA  with  a  written  assurance 
that  title  XXI  services  will  be  provided 
in  an  effective  and  efficient  manner.  We 
also  proposed  that  the  assurance  must 
be  submitted  with  the  initial  SCHIP 
plan  or,  for  States  with  approved  SCHIP 
plans,  with  the  first  request  to  amend 
the  SCHIP  plan  submitted  to  HCFA 
following  the  effective  date  of  these 
regulations. 


If  States  contract  with  entities  for 
SCHIP  services,  they  must  provide  for 
free  and  open  competition,  to  the 
maximum  extent  possible,  in  the 
bidding  of  all  contracts  for  coverage  or 
other  title  XXI  services  in  accordance 
with  the  procurement  requirements  of 
45  CFR  74.43. 

Alternatively,  we  proposed  that  States 
may  base  tide  XXI  payment  rates  on 
public  or  private  payment  rates  for 
comparable  services.  We  noted  in 
preamble  that  this  applies  to  fee-for- 
service  and  capitated  rates.  We 
proposed  that,  if  a  State  finds  it 
necessary  to  establish  higher  rates  than 
would  be  established  using  either  of  the 
above  methods,  it  may  do  so  if  those 
rates  are  necessary  to  ensure  sufficient 
provider  participation  or  to  eiuoll 
providers  who  demonstrate  exceptional 
efficiency  or  quality  in  the  provision  of 
services.  For  example,  this  method  will 
allow  States  the  flexibility  to  establish 
higher  rates  to  attract  providers  in 
under-served  areas  or  to  eiuoll  more 
cosdy  specialty  providers. 

We  also  proposed  that  States  must 
provide  to  HCFA,  if  requested,  a 
description  of  the  maimer  in  which  they 
develop  SCHIP  payment  rates  in 
accordance  with  the  requirements  of 
§§  457.940(b)(2)  and  (c).  The  description 
would  include  an  assurance  that  the 
rates  were  competitively  bid  or  an 
explanation  of  the  applicability  of  the 
exceptions  of  45  CFR  part  74,  or  a 
description  of  the  public  or  private  rates 
that  were  used  to  set  the  SCHIP  rates,  if 
applicable,  and/or  an  explanation  of 
why  rates  higher  than  those  that  would 
be  established  using  either  of  these  two 
methods  are  necessary.  HCFA  may 
request  the  description  when  a  State 
first  determines  its  rates  or,  for 
approved  SCHIP  plans,  when  it  updates 
its  rates  or  changes  its  reimbursement 
methodology. 

Comment:  We  received  several 
comments  recommending  with  regard  to 
§  457.940(b)(1)  that  procurement 
standards  in  45  CFR  part  92  are  more 
appropriate  for  non-entitlement 
programs  such  as  SCHIP  because  they 
allow  States  to  utilize  their  own 
procurement  standards  when 
purchasing  services  with  Federal  grant 
money.  Flexibility  will  enable  States  to 
make  cost-effective  and  quality  health 
plan  selections.  One  commenter  noted 
that  flexibility  to  establish  higher  rates 
to  ensure  provider  participation  should 
be  coupled  with  stricter  enforcement. 

Response:  We  disagree  with  the 
commenter's  suggestion  for  changing 
the  procurement  standards  applicable  to 
SCHIP.  We  believe  the  procurement 
requirements  of  45  CFR  74.43  are  more 
appropriate  for  separate  child  health 
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programs  because  they  allow  for 
accountability  as  well  as  State  flexibility 
in  implementation.  We  expect  all  States, 
not  just  those  establishing  higher  rates 
to  ensure  provider  participation  or  for 
other  permitted  purposes,  to  strictly 
enforce  the  procurement  standards  of 
this  section. 

Comment:  Several  commenters 
requested  that  §  457.940(b)(2)  be 
rewritten  as  follows:  "Basing  title  XXI 
payment  rates  on  public  and/or  private 
payment  rates  for  comparable  services 
for  comparable  populations."  Several 
commenters  felt  this  section  should  be 
expanded  to  allow  States,  where  such 
comparisons  cannot  be  made  for  lack  of 
data,  the  abihty  to  explain  their  analysis 
of  why  the  rates  are  within  acceptable 
parameters. 

Response:  We  acknowledge  the 
distinctions  in  rates  that  may  need  to  be 
made  based  on  the  populations  being 
served  and  have  added  "for  comparable 
populations"  to  the  regulation  text  as 
recommended.  However,  we  disagree 
with  the  suggestion  to  change  the 
regulation  to  allow  States  to  explain 
why  the  payment  rates  are  within 
acceptable  parameters  absent  sufficient 
supporting  data.  The  final  regulation 
text  includes  a  significant  amount  of 
flexibility  for  States  to  explain  how  they 
meet  the  standards  of  §  457.940(c) 
regarding  the  need  for  higher  rates  than 
otherwise  permitted  and  received  many 
comments  recognizing  its  flexibility.  We 
have  retained  the  proposed  language  in 
§  457.940(c)  regarding  acceptable  bases 
for  such  higher  rates  because  we  beUeve 
rates  should  only  be  permitted  to  be 
higher  imder  those  specific 
circimistances. 

Comment:  One  commenter  supported 
the  intent  of  the  section  and  noted  the 
importance  of  setting  adequate 
reimbursement  levels  to  ensure  provider 
participation  and  efficient  provision  of 
services.  The  commenter  found  it 
problematic  that  about  half  of  the  States 
set  payment  rates  for  separate  child 
health  programs  at  the  same  levels  as 
they  do  for  Medicaid.  The  commenter 
encouraged  HCFA  to  work  with  States 
to  estabUsh  more  reasonable  rates. 

Response:  Each  State  has  the 
authority  to  set  reasonable  rates  for  its 
SCHIP  population  providers.  It  would 
be  inappropriate  for  us  to  dictate  to  the 
States  what  specific  rates  they  should 
pay  to  participating  providers, 
especially  in  those  States  that  have  a 
sufficient  number  of  providers  to 
furnish  quahty  care  to  all  SCHIP 
participants.  However,  in  accordance 
with  §457.495,  we  encourage  States  to 
set  rates  and  generally  administer  their 
SCHIP  programs  in  a  way  that  will 
provide  access  to  providers  and  attract 


an  adequate  number  of  highly  qualified, 
experienced  providers  with  the 
appropriate  range  of  specialties  and 
expertise. 

Comment:  One  commenter  suggested 
that  HCFA  incorporate  a  standard  that 
the  SCHIP  rates  for  MCEs  be  actuarially 
sound  and  that  we  should  clarify  the 
meaning  of  actuarial  soimdness  in  the 
managed  care  context.  In  addition, 
another  commenter  suggested  that 
HCFA  require  States  to  justify  or  prove 
the  methodology  used  to  establish  the 
payment  rate. 

Response:  We  agree  with  the 
comment  that  rates  should  be 
actuarially  sound.  Actuarially  sound 
capitation  rates  means  that  they  have 
been  developed  in  accordance  with 
generally  accepted  actuarial  principles 
and  practices,  that  are  appropriate  for 
the  populations  and  services  to  be 
covered  imder  the  contract,  and  that 
have  been  certified  by  an  actuary  (or 
actuaries)  meeting  the  qualification 
standards  established  by  the  Actuarial 
Standards  Board.  The  text  of  the 
regulation  at  §457. 940(b)(3)  has  been 
changed  to  reflect  this  and  a  definition 
is  included  at  §457.902 — Definitions. 

Comment:  One  commenter  supported 
giving  States  maximum  flexibility  to 
take  advantage  of  local  market  forces  in 
establishing  SCHIP  payment  rates.  In 
this  commenter's  view.  States  should 
provide  reimbursement  for  obstetric  and 
gynecologic  services  sufficient  to  assure 
that  SCHIP  enroUees  have  access  equal 
to  that  of  privately  insured  patients. 
This  commenter  also  noted  that 
providing  these  types  of  services  to 
adolescents  is  often  quite  time 
consuming  due  to  the  various 
developmental  and  psycho  social  issues 
they  face,  and  recommended  that 
compensation  for  physicians  should  be 
determined  accordingly. 

Response:  We  appreciate  support  for 
the  policy  of  giving  States  flexibility  in 
their  procurement  and  rate  setting. 
However,  it  is  important  for  States  to  set 
rates  high  enough  to  provide  sufficient 
access  to,  and  quality  of,  care  for  all 
SCHIP  participants  for  all  services. 
However,  it  is  not  appropriate  to  specify 
the  need  for  enhanced  payment  rates  for 
certain  types  of  providers  or  services  in 
regulation.  The  requirement  that  States 
provide  for  free  and  open  competition 
in  procurement  or  demonstrate  that 
their  rates  meet  the  requirements  of  (b) 
or  (c)  should  ensure  that  SCHIP 
enrollees  have  access  to  providers  that 
are  compensated  appropriately  within 
their  local  health  care  markets. 

Comment:  We  received  one  comment 
recommending  that  §  457.940(a)  include 
a  specific  reference  that  States  must 
comply  with  all  applicable  civil  rights 


requirements  in  accordance  with 
§457.130. 

Response:  Section  457.130,  contained 
in  subpart  A  (which  is  the  subpart  that 
sets  forth  many  general  State  plan 
requirements),  requires  States  to  include 
in  their  State  plan  an  assurance  that  the 
State  will  administer  their  SCHIP 
program  in  compliance  with  applicable 
civil  rights  requirements.  We  maintain 
that  this  provision  sufficiently  assures 
this  compliance. 

1 0.  Certification  for  Contracts  and 
Proposals  (§457.945) 

In  addition  to  the  proposed 
requirements  in  §457.950,  which 
specify  that  contractors  must  certify  that 
pajrment  data  is  accurate,  truthful,  and 
complete,  we  proposed  to  specify  in 
§  457.945  that  entities  that  contract  with 
the  State  under  a  separate  child  health 
program  must  also  certify  the  accuracy, 
completeness,  and  truthfulness  of 
information  in  contracts,  and  proposals, 
including  information  on 
subcontractors,  and  other  related 
dociunents,  as  specified  by  the  State. 

Comment:  One  commenter  asserted 
that  the  requirements  in  this  section  are 
overly  burdensome  for  States.  Because 
so  many  of  the  SCHIP  programs  utilize 
managed  care  delivery  systems,  the 
commenter  noted  that  managed  care 
entities  are  required,  by  virtue  of 
executing  their  contracts  with  the 
States,  to  provide  acciuBte,  complete 
and  truthful  information.  The 
commenter  felt  that  a  separate  and 
distinct  certification  document  is 
unnecessary. 

Response:  While  we  appreciate  the 
administrative  challenges  States  may 
face  in  implementing  SCHIP  programs, 
we  do  not  believe  the  requirements  of 
this  section  are  overly  burdensome  for 
States.  The  unique  nature  of  the  SCHIP 
program  and  its  relationship  with  plans 
and  issuers  merits  the  inclusion  in 
contracts  of  the  specific  certifications 
required  by  this  section,  and  that 
comphance  with  this  standard  will 
protect  against  fraud  and  abuse  in  this 
government-funded  program.  The 
commenter  may  have  interpreted  this 
provision  to  require  a  separate 
certification  docimient  but,  in  fact,  the 
required  certification  could  be  provided 
as  part  of,  or  together  with,  any  of  the 
contracts  or  related  documents  into 
which  the  State  and  its  contractors  have 
entered,  and  should  entail  miiumal 
additional  administrative  effort. 

11.  Contract  and  Payment  Requirements 
Including  Certification  of  Data  that 
Determines  Payment  (§  457.950) 

At  §  457.950,  we  proposed  that  when 
SCHIP  payments  to  managed  care 


Federal  Register / Vol.  66,  No.  8/Thiu'sday,  January  11,  2001 /Rules  and  Regulations 


2617 


entities  are  based  on  data  submitted  by 
the  MCE,  the  State  must  ensure  that  its 
contracts  with  MCEs  require  the  MCE  to 
provide  enrollment  information  and 
other  information  required  by  the  State. 
We  also  proposed  that  the  State  ensure 
that  its  contract  requires  the  MCE  to 
attest  to  the  accuracy,  completeness, 
and  truthfulness  of  claims  and  payment 
data,  upon  penalty  of  perjury.  As  a 
condition  of  participation  in  the 
separate  child  health  program,  MCEs 
must  provide  the  State  with  access  to 
enroUee  health  claims  data  and  payment 
data,  as  determined  by  the  State  and  in 
conformance  with  the  appropriate 
privacy  protections  in  the  State.  We  also 
proposed  that  managed  care  contracts 
must  include  a  guarantee  that  the  MCE 
will  not  avoid  costs  for  services,  such  as 
immunizations,  covered  in  its  contract 
by  referring  individuals  to  publicly 
supported  health  care  resources  (for 
example,  clinics  that  are  funded  by 
grants  provided  imder  section  317  of  the 
Public  Health  Service  Act). 

We  proposed  that  when  SCHIP 
payments  are  made  to  fee-for-service 
entities,  the  State  must  establish 
procedures  to  ensure  and  attest  that 
information  on  provider  claim  forms  is 
truthful,  accurate,  and  complete.  We 
also  proposed  that,  as  condition  of 
participation  in  the  State  plan,  fee-for- 
service  entities  must  provide  the  State 
with  access  to  enroUee  health  claims 
data  and  payment  data,  as  determined 
necessary  by  the  State. 

Comment:  One  commenter  agreed  that 
agents  of  the  State  need  access  to 
payment  information  and  that  payment 
decisions  must  not  be  made  without 
proper  information  and  involvement  of 
providers. 

Response:  We  appreciate  support  for 
the  requirements  in  §  457.950  regarding 
State  access  to  claims  and  payment  data. 
As  noted  in  the  preamble,  compliance 
with  §  457.950(b)(2)  requires  States  to 
establish  procedures  to  ensure  and  attest 
to  the  accuracy  of  information  on 
provider  claim  forms.  The  State  thereby 
must  involve  the  provider  community  to 
the  extent  necessary  to  comply  with  this 
requirement  and  the  rest  of  §  457.950,  as 
noted  in  the  comments. 

Comment:  One  commenter 
recommended  amending  this  section  to 
include  a  requirement  to  comply  with 
applicable  civil  rights  requirements  in 
accordance  with  §457.130. 

Response:  Section  457.130  requires 
States  to  administer  the  entire  SCHIP 
program  in  compliance  with  the  Civil 
Rights  requirements  noted  in  the  title 
XXI  statute  and  we  maintain  that  this 
provision  sufficiently  assures 
compliance. 


Comment:  One  commenter  noted  that 
the  wording  of  this  section  is  confusing. 
The  commenter  noted  that  because 
some  States  may  make  prospective 
monthly  payments  to  MCEs  on  the  first 
day  of  each  month,  the  MCE  may  not 
have  any  information  other  than  the 
enrollment  forms  from  the  State  itself. 
These  States  may  be  unclear  as  to 
whether  or  not  this  section  applies  to 
their  programs. 

We  also  received  a  few  requests  that 
the  requirement  to  attest  to  the  accuracy 
and  completeness  of  the  data  reflect 
that,  to  the  extent  that  data  is  based  on 
projections  (e.g.  premium  rate 
submissions)  that  plans  be  permitted  to 
attest  to  the  accuracy  to  the  best  of  their 
knowledge,  information  and  belief. 
Another  commenter  requested  deletion 
of  the  phrase  "under  penalty  of  perjiuy" 
from  paragraph  (a)  because  the 
requirements  are  already  enforced 
through  contractual  language  and 
penalties.  Also,  commenters  requested 
clarification  that  complete  data  refers  to 
data  that  includes  all  elements  required 
by  the  State. 

Response:  One  of  the  fundamental 
tenets  of  program  integrity  is  the  need 
for  certification  of  payment-related 
information.  Prospective  monthly 
payments  are  based  on  certified 
payment-related  information  despite  the 
fact  that  they  are  developed 
retrospective  of  the  services  delivered. 
The  submission  of  enrollment  forms 
does  not  constitute  payment-related 
information. 

While  we  recognize  that  the  clause 
"under  penalty  of  perjury"  at 
§  457.950(a)  may  not  have  been 
appropriate  for  the  entire  paragraph,  the 
Office  of  the  Inspector  General 
repr^entatives  indicated  that  it  was  an 
essential  protection.  Therefore,  we  have 
deleted  "imder  penalty  of  perjury"  from 
the  general  language  of  §  457.950(a),  but 
leftitin§457.95G(a)(2). 

12.  Conditions  Necessary  to  Contract  as 
a  Managed  Care  Entity  (MCE) 
(§457.955) 

In  addition  to  implementing  program 
integrity  protections  at  the  State  level, 
we  proposed  under  §  457.955  that  the 
State  must  ensure  that  MCEs  have  in 
place  fraud  and  abuse  detection  and 
prevention  processes.  These  processes 
would  include  mechanisms  for  the 
reporting  of  information  to  appropriate 
State  and  Federal  agencies  on  any 
unlawful  practices  by  subcontractors  of 
or  enrollees  in  MCEs.  In  order  to 
maintain  privacy  protections  for 
enrollees,  we  proposed  that  the 
reporting  of  information  on  enrollees 
would  be  limited  only  to  information  on 
violations  of  law  pertaining  to  actual 


enrollment  in  the  plan  or  to,  provision 
of,  or  payment  for,  health  services. 
Furthermore,  we  proposed  that  the  State 
maintains  the  authority  and  the  ability 
to  inspect,  evaluate  and  audit  MCEs,  as 
determined  necessary  by  the  State  in 
instances  where  the  State  determines 
that  there  is  a  reasonable  possibility  of 
fraudulent  or  abusive  activity. 

We  noted  in  the  preamble  that  States 
that  have  Medicaid  expansion  programs 
and  contract  with  MCEs  under  section 
1903(m)  of  the  Act  may  arrange  for  an 
annual  independent,  external  review  of 
the  quality  of  services  (EQR)  dehvered 
by  each  MCE  as  provided  for  under 
section  1932(c)(2)  of  the  Act.  States  are 
permitted  to  draw  down  75  percent  FFP 
for  this  activity.  States  with  separate 
child  health  programs  are  encouraged  to 
provide  for  EQR  of  each  MCE  under 
contract  to  provide  services  to  SCHIP 
enrollees;  however,  expenditures  for 
EQR  would  be  subject  to  the  10  percent 
limit  for  administrative  expenses  under 
section  2105(c)(2)  of  the  Act. 

Comment:  Several  commenters 
suggested  that  separate  SCHIP  programs 
should  not  be  required  or  encouraged 
(as  in  the  preamble)  to  use  the  Medicaid 
external  quality  review  of  services  and 
that  there  is  inequity  in  that  Medicaid 
expansion  programs  receive  75  percent 
FMAP  for  this  activity  while  stand- 
alone programs  are  required  to  stay 
within  the  10  percent  limit  on 
administrative  expenditures. 

Response:  While  the  Medicaid  EQR 
process  is  a  good  model  for  States 
implementing  separate  child  health 
programs,  we  are  not  requiring  the  use 
of  this  process  in  the  regulation  text, 
therefore  States  have  flexibility  in 
determining  the  type  of  quality 
assurance  processes  they  utilize.  Thus, 
States  retain  discretion  in  the  use  of 
funds  for  administrative  expenditures 
and  how  to  stay  within  statutory  limits 
on  such  expenditures. 

Comment:  One  commenter 
recommended  that  HCFA  clarify  what 
action  by  MCEs  are  necessary  to  meet 
the  requirement  that  MCEs  contracting 
under  a  separate  child  health  plans  have 
administrative  and  management 
arrangements  or  procedures  to  safeguard 
against  fraud  and  abuse.  The  commenter 
asked  how  this  requirement  differ  from 
the  M+C  program  requirement  that  each 
M+C  organization  have  a  compliance 
plan.  This  commenter  also 
recommended  that  our  guidance  convey 
that  the  reporting  requirement  in  this 
section  should  only  apply  after  the 
completion  of  a  reasonable  inquiry  and 
a  finding  of  credible  evidence  that  a 
violation  has  occurred. 

Response:  We  did  not  attempt  to  make 
the  provisions  of  this  subpart  consistent 
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with  the  M+C  rule.  As  noted  previously, 
the  Medicare  program  is  nationally- 
funded  and  administered;  while 
Medicaid  and  SCHIP  are  funded  by  a 
combination  of  State  and  Federal  funds. 

We  have,  however,  added  a  provision 
at  §  457.955(b)(2)  to  specify  that  States 
must  ensure  arrangements  that  prohibit 
MCE's  from  conducting  any  unsolicited 
contact  with  a  potential  enrollee  for  the 
purpose  of  influencing  an  individual  to 
enroll  in  the  plan.  This  provision  is 
added  in  order  to  prevent  past  abuses  in 
which  potential  enroUees  were 
influenced  to  join  an  MCE  without  the 
benefit  of  adequate  information  and 
education  about  their  options  in 
choosing  an  MCE  and  is  consistent  with 
similar  provisions  in  Medicaid  managed 
care,  and  Medicare+Choice. 

Comment:  We  received  one  comment 
recommending  that  as  a  condition  of 
qualification  as  an  MCE  contractor,  the 
MCE  must  allow  the  States  to  inspect 
and  audit  MCEs  at  any  time,  when  there 
is  a  reasonable  possibility  of  fraud  and 
abuse.  This  condition  should  also  apply 
to  any  provider  under  contract  to 
provide  SCHIP  services,  according  to 
this  commenter. 

Response:  Section  457.955(d)  of  the 
NPRM  states  that  "the  State  may 
inspect,  evaluate,  and  audit  MCX's  at 
any  time,  as  necessary,  in  instances 
where  the  State  determines  that  there  is 
a  reasonable  possibiUty  of  fraudulent 
and  abusive  activity."  The  regulation 
places  the  burden  on  the  State  to  make 
sure  that  its  contracts  or  arrangements 
with  MCEs  allow  the  State  to  comply 
with  this  section. 

13.  Reporting  Changes  in  Eligibility  and 
Redetermining  Eligibility  (§  457.960) 

We  proposed  in  this  section  that 
States  choosing  to  require  that  enrollees, 
or  their  representative,  report  changes  in 
their  cinnimstances  during  an  eligibility 
period,  the  State  must:  (1)  establish 
procedures  to  ensure  that  beneficiaries 
make  timely  and  accurate  reports  of  any 
changes  in  circumstances  that  may 
affect  eligibility:  and  (2)  promptly 
redetermine  eligibility  when  it  receives 
information  about  changes  in  a  child's 
circumstances  that  may  affect  his  or  her 
eliidbility. 

Comment:  One  commenter  noted  that 
at  redetermination,  a  child  enrolled  in  a 
separate  child  health  plan  who  becomes 
eligible  for  Medicaid  shoidd  have  a 
reasonable  opportunity  to  apply  and  be 
found  eligible  for  Medicaid  without  a 
break  in  coverage.  The  rules  should 
specify  that  the  child  might  remain 
enrolled  in  the  separate  child  health 
program  for  up  to  45  days  (or  longer  if 
cause  exists)  while  the  Medicaid 
application  is  being  processed  in 


accordance  with  §457.360.  In  addition, 
the  rules  should  specify  that  prior  to 
any  termination  of  SCHIP  coverage,  the 
State  should  screen  for  potential 
Medicaid  eligibility  and  facilitate 
enrollment. 

Response:  We  agree  with  the  goal  of 
providing  seandess  coverage  to  all 
children  eligible  for  Medicaid  or  SCHIP. 
See  subpart  C  for  requirements 
regarding  screening  and  enrollment. 
These  requirements  apply  to  both 
eligibility  determinations  and 
redeterminations  as  specified  at 
§  457.350(a). 

Comment:  One  commenter 
recommended  that  HCFA  provide 
guidance  regarding  how  the 
redetermination  process  should  be 
conducted.  States  should  not  be 
permitted  to  request  a  re-application  or 
require  that  enrollees  provide 
information  that  is  not  needed  to 
complete  the  eligibility  determination. 
States  should  also  be  required  to  give 
the  enrollee  adequate  time  to  respond  to 
requests  for  additional  information. 
States  must  also  be  required  to  describe 
in  the  State  plan  how  the  child  will  be 
enrolled  in  Medicaid  without  a  break  in 
coverage. 

Response:  We  recognize  the  concerns 
of  the  commenter,  however,  the  ^4PRM 
balances  the  need  for  maintaining  State 
flexibility  while  establishing  an 
acceptable  standard  that  will  satisfy  our 
need  for  accountability  in  the  program. 
It  would  be  inappropriate  for  us  to 
dictate  methods  of  redetermination  or  a 
specific  redetermination  process  that  all 
States  must  use.  Rather,  we  are 
concerned  that  States  have  a 
redetermination  process  because  SCHIP 
programs  are  best  served  by  leaving  the 
specifics  of  the  process  to  each  Stat*. 

14.  Documentation  (§457.965) 

To  ensiire  the  integrity  of  the 
program,  we  proposed  to  require  that 
the  State  include  in  each  applicant's 
record  certain  fects  that  would,  if 
necessary,  support  the  State's 
determination  of  a  child's  eligibility. 
This  documentation  should  be 
consistent  with  standard  State  laws  and 
procedures. 

We  did  not  receive  any  comments  on 
this  section.  Therefore,  we  are 
implementing  this  provision  as  set  forth 
in  the  proposed  rule. 

15.  Eligibility  and  Income  Verification 
(Proposed  §457.970} 

In  this  final  regulation,  proposed 
§  457.970  has  been  moved  from  subpart 
I  to  subpart  C,  Eligibility  to  become 
§  457.380.  We  have  addressed 
comments  on  proposed  §457.970  in 
subpart  C. 


16.  Redetermination  Intervals  in  Cases 
of  Suspected  Enrollment  Fraud 
(§457.975) 

We  proposed  in  §  457.975  that  if  a 
State  suspects  enrollment  fraud,  the 
State  may,  at  its  own  discretion,  perform 
eligibility  redeterminations  with  the 
frequency  that  the  State  considers  to  be 
in  the  best  interest  of  the  SCHIP 
program. 

Comment:  One  commenter  noted  that 
States  should  carefully  consider  the 
effect  of  not  allowing  immediate 
reenrollment  of  otherwise  eligible 
children  in  SCHIP.  Though  the 
suspected  fraud  is  very  unlikely  to  have 
been  conducted  by  the  child,  the 
commenter  noted  that  it  is  the  child 
who  will  suffer. 

Another  commenter  recommended 
deleting  this  section  because  they 
believed  its  provisions  were  not  only 
unnecessary  but  also  might  easily  be 
abused.  The  commenter  expressed 
concern  that  this  rule  could  be  used  to 
justify  increased  scrutiny  of  coverage 
provided  to  racial  and  ethnic  minorities. 

Response:  We  appreciate  this 
comment.  We  too  are  concerned  with 
excluding  children  from  coverage  under 
SCHIP  and  are  committed  to  ensure  that 
States  maintain  coverage  of  children  for 
as  long  as  they  are  eligible  and  have 
deleted  this  section  fitim  the  final  rule. 

17.  Verification  of  Enrollment  and 
Provider  Services  Received  (§457.980) 

We  proposed  in  §  457.980  that  the 
State  must  have  established  systems  and 
procedures  for  verifying  enrollee  receipt 
of  provider  services.  In  addition,  we 
specified  that  the  State  must  establish 
and  maintain  systems  to  distinguish  and 
report  enrollee  claims  for  which  the 
State  receives  enhanced  FMAP 
payments  under  section  2105  of  the  Act. 
We  noted  that  these  procedures  would 
serve  as  a  fundamental  component  of 
other  program  integrity  activities  in  this 
proposed  nde,  including  the  fraud 
detection  and  investigation  efforts 
discussed  imder  §§457.915,  457.925. 
and  457.930. 

Comment:  Several  commenters  noted 
that  the  provisions  of  this  section  could 
be  difficult  to  implement  in  managed 
care  plans  and  that  verification  may  be 
burdensome  in  a  capitated  system.  The 
comntenters  requested  that  we  clarify 
that  it  would  be  acceptable  if  there  were 
a  provision  in  the  contract  with  the 
health  plan  to  ensure  provider  services. 
One  commenter  expressed  concern 
regarding  external  verification  of 
provider  services  received  in  the 
managed  care  market,  especially  in 
capitation-based  plans.  "The  commenter 
fielt  that  States  should  be  able  to  handle 
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this  through  the  normal  provider 
evaluation  and  review  procedures  used 
by  managed  care  entities.    . 

Response:  It  is  necessary  for  the 
effective  and  efficient  administration  of 
any  State  separate  child  health 
insurance  program  to  monitor  and  verify 
enrollee  receipt  of  services  for  which 
providers  have  billed  or  received 
payment,  or  that  providers  have 
contracted  to  furnish  regardless  of  the 
method  of  reimbursement.  Therefore, 
the  provisions  of  §  457.980(a)  apply  to 
States  using  managed  care  plans  as  well 
as  other  systems  of  health  insurance  and 
care  delivery.  Plans  participating  in 
SCHIP  are  accountable  to  the  State  for 
providing  services  and  care  to  SCHIP 
participants.  States  must  ensure,  when 
contracting  with  providers,  that 
beneficiaries  are  receiving  care  to  which 
they  are  entitled  and  for  which  States 
have  provided  funds. 

Corrunent:  We  received  a  couple  of 
comments  noting  that  an  error  may  have 
occurred  in  this  section  as  medical 
providers  bill  the  State  but  are  not  billed 
themselves.  This  section  should  read, 
"The  State  must  establish 
methodologies  to  verify  whether 
beneficiaries  have  received  services  for 
which  providers  have  billed." 

Response:  We  agree  and  have  changed 
the  text  of  the  regulation. 

18.  Integrity  of  Professional  Advice  to 
Enrollees  (§  457.985) 

To  address  our  concern  that  enrollees 
have  a  right  to  make  informed  decisions 
about  their  medical  care  free  from  any 
form  of  financial  incentive  or  conflict  of 
interest  involving  their  provider  of  care 
that  coidd  directly  or  indirectly  affect 
the  kinds  of  services  or  treatment 
offered,  we  proposed  that  States  must 
guarantee  in  their  contracts  the 
protection  described  in  proposed 
§  457.985(e).  We  proposed  to  require 
that  States  must  include  in  their 
contracts  for  coverage  and  services, 
provisions  regarding  enrollee  access  to 
information  related  to  actions  that  could 
be  subject  to  appeal  in  accordance  with 
the  "Medicare+Choice"  regulation  at 
§422.206,  which  discusses  the 
protection  of  enrollee-provider 
communication  and  at  §422.208  and 
§  422.210(a)  and  (b)  which  discuss 
physician  incentive  limitations.  We 
remain  committed  to  ensuring  that 
appropriate  actions  are  taken  to 
guarantee  the  protection  of  enrollee 
rights  regarding  their  health  care 
services  under  the  Medicare,  Medicaid, 
and  SCHIP  programs. 

Comment:  One  commenter  expressed 
its  support  for  the  requirement  to 
provide  enrollee  access  to  information 
related  to  actions  involving 


inappropriate  arrangements  that  could 
be  subject  to  review  and  appeal.  One 
commenter  noted  its  support  for  the 
requirement  in  §  457.985(e)  that  States 
prohibit  gag  rules  and  establish 
principles  for  disclosure  of  physician 
financial  arrangements  that  could  affect 
treatment  decisions. 

Response:  We  appreciate  the  support 
and  have  retained  these  requirements 
with  some  modification  in  the  final  rule. 
Section  457.985(e)  has  now  been 
redesignated  as  §  457.985(a)  and  (b). 

Comment:  One  commenter  believed 
that  HCFA  does  not  have  the  authority 
to  apply  the  M+C  physician  incentive 
requirements  to  separate  child  health 
plans. 

Response:  We  disagree  with  the 
commenter.  Under  Section  2101(a)  of 
the  Act,  the  purpose  of  title  XXI  is  to 
provide  funds  to  States  to  enable  them 
to  initiate  and  expand  the  provision  of 
child  health  assistance  to  uninsured, 
low-income  children  in  an  effective  and 
efficient  manner.  A  State  cannot  provide 
child  health  assistance  in  an  effective 
and  efficient  manner  if  it  allows 
inappropriate  physician  incentive  plans 
that  have  the  effect  of  reducing  or 
limiting  health  services. 

Comment:  Several  commenters  are 
concerned  about  the  reference  in 
proposed  §  457.985(e)(1)  prohibiting 
interference  with  medical 
communications  between  health  care 
professionals  and  patients.  The 
proposed  rule  refers  to  M+C  regulations 
at  §422.206.  The  commenters  would 
like  to  include  only  a  specific  reference 
to  §  422.206(a)  rather  than  to  the  whole 
section.  Section  422.206(b)  includes  a 
"conscience  protection"  that  appears  to 
allow  plans  to  refuse  to  include  in  their 
benefit  package  any  counseling  or 
referral  service  to  which  the  plan  asserts 
a  moral  or  religious  objection.  Some 
conunenters  noted  that  there  is  an 
explicit  statutory  provision  in  the  M+C 
portion  of  the  Balanced  Budget  Act  that 
deals  with  conscience-based  refusals  to 
provide  services  and  the  M+C  regulatory 
provision  parallels  the  statute,  but  there 
is  no  similar  statutory  requirement  in 
SCHIP.  The  commenters  noted  that  the 
regulation  also  should  not  reference 
§  422.206(b)  in  order  to  preserve  access 
to  health  care  services  and  information 
about  them.  According  to  this 
commenter,  a  health  plan  that  refuses  to 
provide  counseling  or  referral  services 
impairs  access  to  those  services,  and 
typically  the  services  most  at  risk  are 
reproductive  health  services  provided  to 
women.  The  commenters  further  argued 
that  this  provision  conflicts  with  the 
CBRR  goal  of  open  commimication 
between  health  care  professionals  and 


patients  in  all  cases,  without 
quaUfication  or  exception. 

Response:  We  agree  that  the 
regulation  should  reference  only 
§  422.206(a).  The  remainder  of  §  422.206 
contains  requirements  for  reporting  to 
HCFA  sanctions  for  Medicare+Choice 
organizations  that  are  not  applicable  in 
a  separate  child  health  program. 
However,  not  all  providers  are  required 
to  offer  all  services  in  the  SCHIP  benefit 
packages.  If  a  State  contracts  with 
providers  that  have  a  moral  or  religious 
objection  to  providing  particular 
services,  the  State  retains  the 
responsibility  to  assure  that  enrollees 
are  informed  of  and  have  access  to  all 
services  included  as  a  part  of  the  benefit 
package  consistent  with  §  457.495. 

Comment:  One  commenter  noted  that 
the  preamble  to  the  proposed  rule  (p. 
60928),  which  cross-references 
§422.208  of  the  M+C  regulations, 
appears  to  apply  the  physician  incentive 
requirements  to  separate  child  health 
programs.  However,  §  457.995(d)  and 
§  457.985(e)  appear  to  apply  only  the 
disclosure  requirements,  not  the 
substantial  financial  risk  requirements, 
to  the  SCHIP  program.  This  commenter 
recommended  that  HCFA  clarify  this 
requirement. 

Response:  A  State  must  guarantee 
compliance  with  all  of  the  provisions  of 
§422.208  (relating  to  limitations  on 
physician  incentive  plans)  and 
§422.210  (relating  to  disclosure  of 
physician  incentive  plans)  of  this 
chapter  as  stated  in  §  457.985. 

Comment:  One  commenter 
recommended  that  States  should  be 
allowed  to  provide  protections  against 
the  gag  rule  and  physician  incentives  in 
accordance  with  their  own  State  law. 

Response:  While  we  appreciate  State 
efforts  to  prohibit  gag  rules  and 
inappropriate  physician  incentive  plans, 
it  is  necessary  to  require  compliance 
with  §422.208  and  §422.210  of  this 
chapter  to  ensure  nationwide  protection 
of  enrollees  in  separate  child  health 
programs  consistent  with  the  CBRR. 

I.  Subpart  J — Allowable  Waivers: 
General  Provisions 

1 .  Basis,  Scope,  and  Applicability 
(§457.1000) 

This  subpart  interprets  and 
implements  the  requirements  for  a 
waiver  under  section  2105(c)(2)(B)  to 
permit  a  State  to  exceed  the  10  percent 
limit  on  expenditiires  as  specified  in 
section  2105(c)(2)(A),  and  for  a  waiver 
to  permit  the  purchase  of  family 
coverage  under  section  2105(c)(3)  of  the 
Act.  This  subpart  applies  to  a  separate 
child  health  program  and  to  a  Medicaid 
expansion  program  only  to  the  extent 
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that  the  State  claims  administrative 
costs  under  title  XXI  and  seeks  a  waiver 
of  limitations  on  such  claims  for  use  of 
a  commimity-based  health  delivery 
system. 

Comment:  One  commenter  noted  that 
there  appears  to  be  a  word  missing  in 
§  457.1000(c).  The  sentence  ends  with 
"seeks  a  waiver  of  limitations  such 
claims  in  light  of  a  community-based 
health  delivery  system."  The 
commenter  believes  that  "on"  should  be 
inserted  after  "limitations,"  although 
the  meaning  is  still  unclear. 

Response:  We  have  corrected 
§  457.1000(c).  as  suggested  by  the 
commenter,  by  adding  the  word  "on". 
We  have  also  edited  the  sentence  for 
clarity.  The  first  part  of  the  sentence 
now  indicates  that  the  requirements  of 
this  subpart  apply  to  a  separate  child 
health  program.  The  second  part  of  the 
sentence  clarifies  that  the  requirements 
of  this  subpart  also  apply  for  States  that 
operate  Medicaid  expansion  programs  if 
the  State  claims  administrative  costs 
imder  title  XXI  and  seeks  a  waiver  of 
Umitations  on  such  claims  for  cost- 
effective  coverage  through  a 
commimity-based  health  delivery 
system. 

Comment:  One  commenter  suggested 
that  the  same  time  frames  for  HCFA 
approval  that  are  proposed  for  State 
plan  and  State  plan  amendment 
approvals  be  included  for  waivers. 

Response:  We  have  amended  the 
regulation  text  by  adding  a  new 
§457.1003  to  clarify  that  we  will  review 
the  waivers  under  this  subpart  as  State 
plan  amendments  under  the  time  frames 
as  specified  in  §457.160.  In  practice. 
State  proposals  for  these  waivers  have 
been  reviewed  as  part  of  the  initial  State 
plan  or  amendment  and  within  the  90- 
day  review  period  permitted  imder 
statute.  These  waivers  must  be  reflected 
in  the  State  plan  and  updated 
accordingly.  It  shoiUd  be  noted  that  the 
90-day  time  frame  for  review  does  not 
apply  to  HCFA  review  of  section  1115 
demonstration  proposals  under  this 
tide. 

2.  Waiver  for  Cost-Effective  Coverage 
Through  a  Community-Based  Health 
Delivery  System  (§457.1005) 

Section  §457.1005  interprets  and 
implements  section  2105(c)(2)(B)  of  the 
Act  regarding  waivers  authorized  for 
cost-effective  alternatives.  In  §457.1005, 
we  proposed  requirements  for  a  State 
wishing  to  obtain  a  waiver  of  the  10 
percent  limit  on  expenditures  not  used 
for  child  health  assistance  in  the  form 
of  health  benefits  coverage  that  meets 
the  requirements  of  §  457.410.  This 
section  also  clarifies  the  extent  to  which 
the  State  will  be  allowed  to  exceed  the 


10  percent  limitation  on  such 
expenditiu«s  in  order  to  provide  child 
health  assistance  to  targeted  low-income 
children  imder  the  State  plan  through 
cost-effective,  community-based  health 
care  deUvery  systems. 

To  receive  payment  for  cost-effective 
coverage  through  a  community-based 
health  deUvery  system  under  an 
approved  waiver,  we  proposed  that  the 
State  must  demonstrate  that — 

•  Such  coverage  meets  the  coverage 
requirements  of  section  2103  of  the  Act 
and  subpart  D  of  this  part;  and 

•  The  cost  of  coverage  through  the 
commimity-based  health  care  delivery 
system,  on  an  average  per  child  basis, 
does  not  exceed  the  cost  of  coverage  that 
woidd  otherwise  be  provided  under  the 
State  plan. 

We  noted  in  the  preamble  to  the 
proposed  rule  that  a  State  may  define  a 
community-based  delivery  system  to 
meet  the  specific  needs  and  resources  of 
a  community,  as  long  as  it  ensures  that 
its  community-based  delivery  system 
(either  through  direct  provision  or 
referral)  can  provide  all  appropriate 
services  to  targeted  low-income  children 
in  accordance  with  section  2103  of  the 
Act.  We  also  proposed  that  all 
community-based  providers  must 
comply  with  all  other  title  XXI 
provisions. 

We  proposed  that  an  approved  waiver 
will  remain  in  effect  for  two  years  and 
that  a  State  may  reapply  three  months 
before  the  end  of  the  two-year  period. 
We  also  proposed  that,  notwithstanding 
the  10  percent  limit  on  expenditures 
described  in  §  457.618,  if  the  cost  of 
coverage  of  a  child  under  a  community- 
based  health  delivery  system  is  equal  to 
or  less  than  the  cost  of  coverage  of  a 
child  under  the  State  plan,  the  State 
may  use  the  cost  savings  for — 

•  Child  health  assistance  to  targeted 
low-income  children  and  other  low- 
income  children  other  than  the  required 
health  benefits  coverage,  health  services 
initiatives,  and  outreach;  or 

•  Any  reasonable  costs  necessary  to 
administer  the  State  Children's  Health 
Insurance  Program. 

Comment:  One  conunenter  suggested 
that  HCFA  adopt  the  definition  of 
"health  services  initiatives"  set  forth  in 
the  August  6, 1998  letter  to  State  Health 
Officials.  In  the  letter,  the  term  is 
defined  as  "activities  that  protect  the 
public  health,  protect  the  health  of 
individuals  or  improve  or  promote  a 
State's  capacity  to  deliver  public  health 
services  and/or  strengthens  resources 
needed  to  meet  public  health  goals."  In 
addition,  the  commenter  suggested  that 
the  preamble  make  clear  that  all 
immigrant  children,  regardless  of  their 
status  or  date  of  entry,  can  participate 


in,  and  benefit  from,  health  services 
initiatives. 

Response:  We  agree  with  the 
commenter.  We  have  added  the 
definition  of  "health  services 
initiatives"  as  set  forth  in  the  August  6, 
1998  letter  to  the  definitions  section  of 
the  regulations  text  at  §  457.10.  We  note 
that  this  definition  of  health  services 
initiatives  includes  "other  low-income 
children,"  which  can  include  immigrant 
children,  regardless  of  their  status  or 
date  of  entry,  and  children  who  are 
eligible  for  Medicaid  but  not  enrolled. 
As  specified  in  our  January,  14,  1998 
letter  to  State  Health  Officials,  health 
services  initiatives  may  benefit  the 
health  of  all  low-income  children, 
including  but  not  limited  to  children 
eligible  to  receive  services  under  title 
XXI.  Therefore,  health  services 
initiatives  such  as  health  education 
activities,  school  health  programs  and 
direct  services  (such  as  newborn  hearing 
and  lead  testing  programs),  could  be 
targeted  to  low-income,  inunigrant 
communities. 

Comment:  One  commenter  proposed 
that  States  be  permitted  to  use  title  XXI 
funds  under  this  waiver  to  pay  for 
primary  care  services  provided  by 
community-based  providers  to  children 
who  are  not  targeted  low-income 
children  eligible  for  the  State's  tide  XXI 
program,  in  order  to  increase  access  to 
medically  necessary  primary  care  for 
uninsured  SCHIP-eligible  children  who 
are  not  yet  enrolled  in  the  State's  title 
XXI  program. 

Response:  States  may  provide  primary 
care  services  to  children  who  are  not 
targeted  low-income  children  through  a 
"health  services  initiative  under  the 
plan  for  improving  the  health  of 
children  (including  targeted  low- income 
children  and  other  low-income 
children)."  These  expenditures  would 
be  subject  to  the  10  percent  limit  as 
specified  in  section  2105(c)(2)(A), 
except  to  the  extent  that  the  State  pays 
for  these  services  through  the  use  of 
savings  from  the  waiver  for  a  cost- 
effective  alternative  delivery  system.  In 
this  case,  the  State  coufd  use  the  savings 
for  primary  care  services  for  unenrolled 
low-income  children  and  those 
expenditures  would  not  be  subject  to 
the  10  percent  cap. 

Another  option  for  States  to  consider 
is  using  this  waiver  in  conjunction  with 
presumptive  eligibility  (provisional 
enrollment).  The  costs  associated  with  a 
period  of  provisional  enrollment  are 
benefit  costs  when  the  child 
subsequently  is  determined  eligible  for 
either  Medicaid  or  a  separate  child 
health  program.  However,  the  costs 
associated  with  a  period  of  provisional 
enrollment  for  a  child  who  is  later 
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determined  ineligible  for  either 
Medicaid  or  a  separate  child  health 
program  are  costs  that  are  normally 
subject  to  the  10  percent  limitation. 
When  services  are  provided  during  a 
period  of  provisional  enrollment  to  a 
child  who  is  low-income  and  whom  the 
State  later  determines  to  be  ineligible  for 
either  Medicaid  or  a  separate  child 
health  program,  the  costs  of  providing 
benefits  to  these  low-income,  ineligible 
children  could  be  funded  through  the 
use  of  the  waiver  for  a  cost  effective 
alternative  delivery  system.  Again,  the 
benefits  provided  would  have  to  meet 
all  the  requirements  of  §  457.410. 

Comment:  One  commenter  suggested 
allowing  States  to  set  aside  a  portion  of 
their  title  XXI  allotment  for  a 
community-based  provider  program. 
The  commenter  noted  90  percent  of  the 
set-aside  funds  would  pay  for  services 
to  SCHIP  eligible  children  and  10 
percent  of  the  set-aside  funds  would  pay 
for  administration. 

Response:  The  Act  does  not  dictate 
how  States  set  their  budgets  generally  or 
set  budget  priorities  relating  to 
community-based  waiver  programs. 
Section  2105(a)  authorizes  the  Secretary 
to  pay  a  State  from  its  allotment  based 
upon  actual  expenditures  for  child 
health  assistance.  The  State  might  be 
able  to  make  expenditures  according  to 
the  proportions  described  above. 
However,  as  specified  in  section 
2105(c)(2)(A),  the  amount  of 
administrative  expenditures  that  a  State 
can  claim  is  direcUy  tied  to  the  amount 
of  expenditures  they  claim  for  child 
health  assistance. 

Comment:  One  commenter  believed 
that  the  language  in  section 
§  457.1005(b)(2)  is  unclear  and  asked 
whether  the  "State  plan"  referred  to  is 
the  Medicaid  State  plan  or  the  SCHIP 
State  plan. 

Response:  The  waiver  described  in 
proposed  §  457.1005(b)(2)  is  a  program 
waiver  under  title  XXI  and,  therefore, 
the  State  plan  referred  to  in  this  section 
is  the  title  XXI  State  plan,  as  defined  in 
§457.10. 

Comment:  One  commenter 
recommended  amending 
§  457.1005(b)(1)  regarding  requirements 
for  obtaining  a  waiver  to  incorporate  a 
reference  to  the  cost-sharing  protections 
in  subpart  E  and  the  various  beneficiary 
protections  provided  in  other  subparts 
of  the  rule  and  summarized  in 
§457.995.  The  commenter  was 
concerned  that  children  receiving  care 
in  a  community-based  health  delivery 
system  would  not  benefit  from  the 
consumer  pr>.<tections  provided  in  the 
regulation,  and  that  States  should  be  not 
permitted  to  utilize  this  waiver  as  a 
means  of  circumventing  the  protections 


that  are  afforded  to  other  SCHIP 
applicants  and  enroUees. 

Response:  As  proposed,  the  regulation 
text  at  §  457.1005(b)  required  States 
obtaining  a  waiver  for  cost-effective 
coverage  through  a  community-based 
health  delivery  system  to  demonstrate 
that  (1)  the  coverage  meets  the  coverage 
requirements  of  section  2103  of  the  Act 
and  subpart  D  of  this  part;  and  (2)  the 
cost  of  such  coverage,  on  an  average  per 
child  basis,  does  not  exceed  the  cost  of 
coverage  under  the  State  plan.  In  the 
preamble  to  the  proposed  rule,  we 
stated  that,  for  the  purposes  of  a  waiver, 
all  participating  community-based 
providers  must  comply  with  all  other 
tide  XXI  provisions.  On  further 
consideration,  we  have  clarified  the 
policy  under  the  final  regulation. 
Section  457.1005(b))  now  requires  that, 
in  providing  child  health  assistance 
through  the  waiver,  the  coverage  must 
meet  all  the  requirements  of  this  part, 
including  subparts  D  and  E.  Therefore, 
the  final  regulation  clarifies  that  all  tide 
XXI  protections  will  apply  under  a 
waiver  for  a  community-based  delivery 
system  in  order  to  assure  th^t  all 
children  receive  the  same  protections 
regardless  of  where  they  receive 
services. 

Comment:  One  commenter  believes 
that  HCFA's  example  of  coverage  for  a 
special  group,  such  as  children  who  are 
homeless  or  who  have  special  health 
care  needs,  does  not  consider  that  the 
care  for  these  children  may  cost  more 
than  the  care  for  the  average  child.  The 
commenter  recommended  that  HCFA 
reconsider  §457.1005  and  provide 
options  for  States  to  proceed  with  caring 
for  children  with  special  needs  in  a 
manner  that  allows  payment  above  the 
cost  of  providing  coverage  to  the 
"average"  child. 

Response:  Section  2105(c)(2)(B)(ii)  of 
the  Act  specifies  that  the  cost  of 
coverage  through  the  community-based 
health  care  deUvery  system,  on  an 
average  per  child  basis,  may  not  exceed 
the  cost  of  coverage  that  would 
otherwise  be  provided  under  the  State 
plan.  In  an  August  6, 1998  letter  to  State 
Health  Officials,  we  stated  that  the 
cimount  paid  to  the  community-based 
delivery  system  on  a  Federal  fiscal  year, 
per  child  basis  must  not  be  greater  than 
the  amount  that  would  otherwise  have 
been  paid  for  that  child  to  receive 
coverage  under  tide  XXI.  For  example, 
if  the  amounts  that  the  State  pays  health 
plans  under  the  State  plan  reflect  the 
risk  entailed  in  providing  care  to  special 
needs  children  (because  the  State  risk 
adjusts  its  capitation  payments,  or 
because  the  State  provides  services  to 
these  children  on  a  fee-for-service 
basis),  these  above-average  costs  for  the 


special  needs  children  in  fact,  will  be 
reflected  in  the  cost-effectiveness 
calculation.  Therefore,  the  cost- 
effectiveness  calculation  required  under 
§  457.1005(b)(2)  does  not  preclude  the 
State  frt)m  adjusting  its  payments  for  the 
care  of  special  needs  children  to  provide 
for  higher  payment  for  such  care. 

Comment:  One  commenter  applauded 
HCFA's  interpretation  of  waivers  as 
stated  in  the  proposed  rule  and  agreed 
with  the  statement  that  the  purpose  of 
this  waiver  was  to  increase  health 
services  and  not  to  increase  funds  for 
administration. 

Response:  The  preamble  of  the 
proposed  rule  set  forth  our  belief  that 
Congress  did  not  intend  that  the  waiver 
be  used  primarily  to  allow  for  more 
administrative  spending  or  spending  on 
outreach  services  under  section 
2105(a)(2).  While  we  appreciate  the 
support  of  the  conunenter,  we  also  point 
out  that  States  do  retain  flexibility 
regarding  the  use  of  any  savings 
obtained  as  a  result  of  this  waiver 
pursuant  to  §457. 1005(d). 

Comment:  A  number  of  commenters 
recommended  that  approved  waivers 
should  initially  remain  in  effect  for 
three  years,  to  coincide  with  the  time 
frames  at  section  2104(e)  of  the  Act  for 
spending  the  funding  allotment  for  each 
year,  and  to  provide  time  to  evaluate  the 
waiver's  impact  and  to  demonstrate 
cost-effectiveness.  Following  the  initial 
approval  period,  one  conunenter 
recommended  that  the  duration  be  five 
years,  in  keeping  with  the  typical 
duration  of  1115  waivers. 

Response:  We  agree  with  the 
commenters'  suggestion  that  a  3-year 
approval  period  would  coincide  with 
statutory  time  frames  for  the 
expenditiu^  of  allotments  and  provide  a 
more  adequate  period  of  time  in  which 
to  determine  cost-effectiveness. 
Therefore,  we  have  revised 
§  457.1005(c)  to  provide  that  the 
duration  of  time  for  which  waivers  for 
cost-effective  coverage  through  a 
community-based  health  delivery 
system  are  approved  is  three  years.  We 
will  continue  to  determine  cost- 
effectiveness  upon  application  and 
renewal  for  the  waiver.  However,  we 
have  not  accepted  the  recommendation 
to  extend  the  waiver  period  to  five  years 
because  it  is  important  to  assess  the 
cost-effectiveness  of  community-based 
health  delivery  systems  on  a  more 
fi^uent  basis.  We  have  also  revised  the 
regulation  at  §457.1005  to  indicate  that 
a  State  may  reapply  for  approval  90 
days  before  the  end  of  the  three  year 
period  for  consistency  with  the  90  day 
review  period  that  apply  to  State  plan 
amendments. 
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3.  Waiver  for  Purchase  of  Family 
Covemge  (§  457.1010) 

We  proposed  that  a  State  must  apply 
for  a  family  coverage  waiver  when  any 
title  XXI  funds  are  used  to  purchase 
coverage  for  adult  family  members  in 
addition  to  targeted  low-income 
children.  We  proposed  at  §457.1010 
that  a  waiver  for  family  coverage  will  be 
approved  by  the  Secretary  if — 

•  Purchase  of  family  coverage  is  cost- 
effective  under  the  standards  described 
in  §457.1015  of  this  subpart; 

•  The  State  does  not  purchase  such 
coverage  if  it  would  otherwise  substitute 
for  health  insurance  coverage  that 
would  be  provided  to  such  children  but 
for  the  purchase  of  family  coverage;  and 

•  The  coverage  for  the  child 
otherwise  meets  the  requirements  of  this 
part. 

We  requested  comments  on  whether 
the  benefits  specified  in  title  XXI  also 
apply  to  adults  covered  by  a  family 
coverage  waiver.  For  example,  if  a  State 
offers  "wraparoimd  coverage"  to  bring 
an  employer's  benefits  up  to  the  title 
XXI  standards,  we  soHcited  comments 
as  to  whether  the  State  should  be 
required  to  offer  this  additional 
coverage  to  adults  under  the  family 
waiver. 

We  noted  that  there  is  no  statutory 
definition  of  family  coverage  for  the 
purposes  of  this  subpart  and  we 
solicited  input  from  commenters  on  the 
definition  of  "family"  for  purposes  of 
this  subpart. 

Comment:  Many  commenters 
questioned  whether  States  covering 
parents  of  SCHIP  children  through  a 
family  coverage  waiver  must  provide 
the  benefits  specified  in  title  XXI  to  the 
family  members  who  would  not 
otherwise  be  eligible  for  SCHIP 
coverage.  These  commenters  asserted 
that  this  decision  should  be  left  to  State 
discretion.  Commenters  did  not  believe 
that  there  is  any  statutory  basis  for  such 
a  rule.  Commenters  also  indicated  that 
such  a  requirement  would  dramatically 
restrict  States'  ability  to  achieve  cost- 
effectiveness  in  family  coverage  and 
would  result  in  a  reduction  in  the 
number  of  children  that  could  be 
insured  through  the  program. 
Commenters  also  noted  that  such  a 
requirement  could  further  complicate 
the  States'  administration  of  benefit 
and/or  cost-sharing  upgrades  for 
premium  assistance  programs  because 
of  the  difficulty  in  administering  benefit 
upgrades. 

Response:  We  appreciate  the 
commenters'  consideration  of  this  issue, 
but  disagree  with  the  recommendation 
and  rationale  because  we  do  not  beUeve 
it  gives  weight  to  the  congressional 


interest  in  a  standard  minimum  benefit 
package  for  all  covered  individuals. 
Congress  clearly  intended  that  title  XXI 
funds  be  used  to  provide  a 
comprehensive  benefit  package  meeting 
the  requirements  of  section  2103. 
Children's  benefits  under  a  premiiui 
assistance  program  must  meet 
requirements  in  section  2103,  and 
benefits  offered  under  group  health 
plans  typically  do  not  differ  for  adults 
and  children.  In  addition,  title  XXI 
provides  considerable  flexibility  for 
States  to  choose  a  benchmark  package 
against  which  they  can  compare  the 
benefits  offered  under  a  group  health 
plan.  Therefore,  we  have  decided  to 
require  that  any  health  benefits  coverage 
provided  imder  a  fanuly  coverage 
waiver  must  comply  with  the  benefit 
requirements  of  §457.410  and  have 
revised  the  language  at  §  457.1010(c)  to 
reflect  this  change. 

Section  2105(c)(3)(A)  provides  the 
authority  for  this  policy  because  it 
requires  that  the  purchase  of  family 
coverage  must  be  cost-effective  relative 
to  the  amoimts  that  the  State  would 
have  paid  to.obtain  "comparable 
coverage"  for  only  the  targeted  low- 
income  children  involved.  Therefore, 
this  provision  clearly  contemplates  that 
the  coverage  offered  to  non-eligible 
family  members  under  a  family  coverage 
waiver  would  be  comparable  to  the 
coverage  that  would  be  offered  to 
targeted  low-income  children.  We 
believe  that  requiring  the  family 
coverage  to  meet  title  XXI  standards  best 
assures  this  comparability  and  is  most 
consistent  with  the  intended  use  of  title 
XXI  funds.  However,  we  have 
interpreted  the  statute's  use  of  the  term 
"comparable"  to  permit  the  coverage  of 
non-SCHIP  eligible  family  members  to 
be  based  on  a  different  title  XXI 
benchmark  than  the  targeted  low- 
income  children's  coverage. 

While  we  recognize  the  cost  of  family 
coverage  will  increase  if  the  State 
provides  wrap-aroimd  coverage  to 
adults  in  addition  to  the  benefits 
provided  by  the  group  health  plan,  the 
degree  of  cost  increase  is  unclear.  For 
example,  when  the  "wrap-around" 
supplemental  coverage  provided  by  the 
State  to  meet  the  section  2103 
requirements  is  coverage  only  for  well- 
baby  and  well-child  services,  there 
would  be  no  additional  costs  to  provide 
coverage  that  meets  the  requirements  of 
section  2103  for  adults,  because  this 
"wrap-around"  coverage  is  not  relevant 
for  adults. 

Comment:  One  commenter  stated  that 
it  is  not  clear  what  would  be  included 
in  a  benefits  upgrade  for  adults.  For 
instance,  the  commenter  questioned  if 
there  would  need  to  be  a  prohibition  on 


cost  sharing  for  adult  preventive  care 
visits  and  services  to  reflect  the 
statutory  prohibitions  on  copayments  or 
cost  sharing  for  well-baby  or  well-child 
care.  If  this  were  the  case,  the 
commenter  indicated  that  the  cost  of 
implementing  such  a  provision  would 
obviously  be  significant. 

Response:  While  States  must  ensure 
that  health  benefits  coverage  provided 
to  all  family  members,  including  adults, 
meets  the  requirements  of  section  2103, 
not  all  benefits  are  relevant  to  adult 
enrollees.  For  instance,  while  the  statute 
requires  the  provision  of  well-baby  and 
well-child  care  and  prohibits  cost 
sharing  for  these  services,  these  services 
are  not  applicable  or  available  to  adults. 
Therefore,  States  would  not  be  required 
to  provide  coverage  to  adults  for  these 
services,  and  the  specific  cost-sharing 
restrictions  applicable  to  these  services 
also  would  not  apply  to  adults. 
However,  general  cost-sharing 
limitations  do  apply  to  covered  services 
for  adults  and  children  imder  the  family 
coverage  waiver.  For  example,  some 
States  have  expressed  interest  in 
providing  coverage  to  families  above 
150%  of  the  FPL  and,  for  this  income 
level,  the  cumulative  cost-sharing 
maximum  of  5%  of  family  income 
would  apply. 

Comment:  One  commenter  suggested 
that  HCFA  clarify  how  wrap-aroimd 
coverage  programs  could  be  designed  to 
make  family  coverage  waivers  viable, 
cost  effective  and  simple  to  administer 
for  group  health  plans. 

Response:  We  recognize  the 
challenges  faced  by  States  in 
establishing  and  operating  premium 
assistance  programs.  The  challenges 
result  from  the  fact  that  title  XXI 
primarily  was  designed  for  targeted  low- 
income  children  receiving  health 
benefits  coverage  through  programs 
operated  directly  by  the  State,  rather 
than  for  families  receiving  health 
benefits  coverage  through  group  health 
plans.  Nonetheless,  it  is  possible  to 
address  these  challenges.  For  example, 
some  States  are  structviring  their 
premiimi  assistance  programs  to  permit 
direct  billing  from  providers  to  the  State 
for  services  or  cost  sharing  that  is  not 
covered  by  the  group  health  plan.  In 
addition,  there  is  flexibiUty  for  States  to 
select  from  among  a  variety  of 
benchmark  benefit  packages,  and  States 
should  carefully  consider  this  flexibility 
when  designing  premium  assistance 
programs.  We  will  continue  to  share 
new  approaches  with  States  as  they  are 
developed. 

Comment:  Commenters  encouraged 
the  use  of  "family"  as  defined  by  States, 
employers,  and/or  the  individual 
contracting  health  insurance  plans.  One 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations  2623 


commenter  believed  that  States  and  the 
Federal  government  do  not  need  to,  and 
in  fact  cannot,  develop  a  standard 
definition.  Commenters  noted  that 
family  coverage  waivers  will  likely  be 
provided  through  employer-sponsored 
plans,  where  the  issue  of  which  family 
members  may  be  included  imder  the 
employer  plan  is  regulated  by  contract 
with  insurers  and  State  insurance  law. 
One  commenter  is  planning  to  submit  a 
request  to  subsidize  employer- 
sponsored  insurance  that  involves 
several  premium  tiers  based  on  which 
family  members  are  covered  and 
suggests  that  the  definition  of  "family" 
include  the  employee,  spouse  and 
children,  or  employee,  and  children 
depending  on  family  composition  and 
the  coverage  tier  selected.  Other 
commenters  felt  that  HCFA  should  not 
create  a  definition  of  "family,"  because 
such  a  definition  could  restrict  the 
ability  of  group  health  plans  or  health 
insurance  issuers  from  defining  what 
constitutes  family  coverage.  One 
commenter  also  noted  that  a  more 
flexible  approach  would  ease 
administration  and  maximize  the 
availability  of  the  family  coverage 
waiver  option.  Another  commenter 
suggested  that  the  definition  be  left  to 
State  discretion  and  that  once  HCFA 
reviews  a  wide  range  of  proposals,  it  can 
revise  the  regulations  to  include  a 
definition  if  necessary. 

Response:  We  have  not  defined 
"family"  for  the  purposes  of  this 
regulation  in  general  and,  after 
considering  these  comments,  we  agree 
with  the  conunenters  that  one  standard" 
definition  of  "family"  could 
imnecessarily  restrict  States'  ability  to 
utilize  a  family  coverage  waiver. 
Therefore,  the  decision  regarding  how  to 
define  "family"  is  left  to  States' 
discretion. 

Comment:  One  commenter  urged  that 
the  definition  of  "family"  include  adult 
pregnant  women  without  other  family 
members.  The  commenter  believes  that 
this  expansion  of  the  definition  is 
integral  to  ensimng  that  all  pregnant 
women  have  access  in  their  community 
to  readily  available  and  regularly 
scheduled  obstetric  care,  beginning  in 
early  pregnancy  and  continuing  through 
the  postpartum  period. 

Response:  While  we  support  States' 
efforts  to  cover  pregnant  women,  title 
XXI  does  not  support  an  expansion  of 
coverage  to  include  pregnant  women 
who  are  not  family  members  of  SCHIP- 
eligible  children.  Section  2105(c)(3) 
permits  payment  to  a  State  for  family 
coverage  under  "a  group  health  plan  or 
health  insurance  coverage  that  includes 
coverage  of  targeted  low-income 
children."  The  statute  requires  the  State 


to  compare  the  cost  of  coverage  "only  of 
the  targeted  low-income  children 
involved"  \vith  the  cost  of  coverage  for 
the  family.  A  State  wishing  to  cover  a 
pregnant  woman  who  is  not  a  family 
member  of  a  targeted  low-income  child 
would  not  be  able  to  perform  the 
required  cost-effectiveness  test. . 
Therefore,  a  pregnant  woman  can  be 
covered  through  a  family  coverage 
waiver  only  to  the  extent  that  a  targeted 
low-income  child  in  her  family  is 
eligible  for  SCHIP  coverage. 

Comment:  A  commenter  noted  that  in 
the  preamble  to  the  proposed  rule,  we 
stated  that  States  must  apply  for  a 
family  coverage  waiver  when  any  title 
XXI  hinds  are  used  to  purchase  coverage 
for  adult  family  members  in  addition  to 
targeted  low-income  children.  We  also 
noted  that  States  may  purchase  coverage 
for  children  through  premium 
assistance  programs  using  employer- 
sponsored  insurance  without  a  family 
coverage  waiver  when  the  costs  of  such 
children  are  identifiable.  One 
commenter  was  concerned  that  the 
premium  tier  structures  available  to 
most  employers  do  not  permit  the  costs 
of  children  to  be  identified.  The 
commenter  noted  that  employers  offer 
only  two  coverage  tiers,  employee-only 
and  family  coverage,  which  does  not 
permit  this  kind  of  determination, 
because  other  family  members,  such  as 
spouses,  also  may  be  covered  under  the 
family  coverage  tier.  The  commenter 
asserted  that  the  options  permitted  in 
the  proposed  rule  for  determining  the 
cost  of  children  under  employer- 
sponsored  coverage  will  mean  that  most 
States  seeking  to  cover  a  significant 
number  of  uninsured  children  under  a 
premium  assistance  program  will  need 
to  obtain  a  family  coverage  waiver. 

Because  States  may  wish  to  utilize 
employer-sponsored  insurance  without 
subsidizing  coverage  for  the  adults  in 
the  family,  the  commenter  suggested  an 
alternative  method  for  determining  the 
cost  of  targeted  low-income  children 
covered  through  employer-sponsored 
coverage.  The  commenter  proposed  that 
States  be  permitted  to  pay  a  proportion 
or  percentage  of  the  cost  of  employer- 
sponsored  family  coverage  without 
obtaining  a  family  coverage  waiver,  as 
long  as  the  portion  the  State  pays  is 
based  on  a  reasonable  actuarial  estimate 
of  what  proportion  of  the  cost  of  family 
coverage  is  attributable  to  the  children, 
and  as  long  as  it  meets  the  cost- 
effectiveness  test. 

The  commenter  suggested  that  the 
actuarial  determination  of  the 
proportion  to  be  paid  could  be  made 
once  a  year,  based  on  typical  group 
health  coverage  plan  available  in  the 
State,  and  the  percentage  could  then  be 


applied  to  the  actual  premium  for 
family  coverage  under  the  specific 
employer's  plan. 

Response:  We  have  reconsidered  the  • 
requirement  in  the  preamble  to  the 
NPRM  that  a  family  coverage  waiver  is 
needed  when  any  title  XXI  funds  are 
used  to  provide  coverage  for  adult 
members  of  the  family.  We  will  not 
require  States  to  obtain  a  family 
coverage  waiver  in  cases  where  the 
employee's  premium  is  not  subsidized 
and  there  is  no  intention  on  the  part  of 
the  State  to  cover  family  members  other 
than  targeted  low-income  children.  We 
also  agree  that  the  suggestion  offered  by 
the  commenter  appears  to  offer  another 
possible  option  for  States  to  identify  the 
costs  of  enrolling  only  the  eligible  child 
or  children  in  the  family  into  a  premium 
assistance  program,  and  thereby  enroll 
the  children  without  obtaining  a  family 
coverage  waiver.  As  described  in  the 
proposed  rule,  child-only  costs  can  be 
identified  when  a  State  is  purchasing  a 
child-only  policy,  or  in  markets  in 
which  carriers  offer  policies  with  a 
sufficient  number  of  premium  tiers  to 
identify  the  costs  of  the  SCHIP-eligible 
child  or  children.  Such  tiers  might 
include  an  employee-only  premium  Uer. 
and  an  employee-plus-children 
premium  tier,  such  that  the  former  can 
be  subtracted  from  the  latter  to 
determine  the  cost  of  the  child  or 
children.  However,  as  the  commenter 
points  out,  these  premium  tier 
structures  may  not  be  common  or 
uniformly  available  in  most  States. 

In  a  more  typical  group  health 
insurance  market  that  offers  coverage 
tiers  for  employee-only  or  family 
coverage,  the  employee  contribution 
amounts  for  employee-only  and  for 
family  coverage  are  known.  The 
difference  between  the  two  is  the  cost 
for  dependent  coverage.  Again,  if  title 
XXI  only  subsidizes  the  difference 
between  employee-only  and  family 
coverage,  a  family  coverage  waiver  is 
not  needed  as  long  as  there  is  no 
intention  to  cover  non-SCHIP  eligible 
family  members.  However,  as  an 
alternate  approach,  the  State  could 
decide  to  allocate  the  cost  for  dependent 
coverage  between  the  spouse  and 
children  on  a  reasonable  actuarial  basis 
and  a  family  coverage  waiver  would  not 
be  required  if  the  State  then  pays  only 
that  portion  allocated  to  coverage  of  the 
targeted  low-income  child  or  children. 
An  actuary  familiar  with  the  State's 
group  health  market  could  produce  an 
estimate  of  the  cost  of  one  adult  relative 
to  the  cost  for  one  child  under  a  group 
health  plan.  This  ratio  could  then  be 
applied  to  the  family  composition  to 
determine  what  portion  of  the  premium 
pays  for  the  spouse's  coverage  and  what 
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portion  pays  for  the  children's  coverage. 
The  State  would  then  pay  only  that 
portion  attributable  to  the  child  or 
children. 

We  note,  however,  that  this  method 
may  be  difficult  for  States  to  implement 
in  practice  given  the  need  to  obtain 
siifficient  data  to  perform  the  necessary 
actuarial  estimates.  In  addition,  the 
subsidy  amount  determined  under  this 
method  does  not  cover  the  family's  full 
premiimi  cost,  which  may  discourage 
some  families  from  enrolling.  For  these 
reasons,  calculating  the  difference 
between  employee-only  and  family 
coverage  costs  may  be  a  preferable 
alternative  to  obtaining  actuarial 
estimates  of  the  costs  of  only  the 
targeted  low-income  children  for  many 
States.  We  also  note  that  when  a  State 
subsidizes  family  coverage,  but  is 
covering  only  targeted  low-income 
children  (that  is,  no  payment  is  being 
made  for  the  employee  portion  of  the 
premium,  and  there  is  no  intention  to 
cover  family  members  other  than  the 
targeted  low-income  children  and  the 
costs  do  not  exceed  the  cost-effective 
amount),  the  requirements  of  this  part 
apply  to  ordy  the  targeted  low-income 
children.  We  reiterate  that  family 
coverage  waivers  are  subject  to  the  same 
90-day  review  period  as  any  other  tide 
XXI  State  plan  amendment  aind  need  not 
be  unduly  burdensome  to  obtain. 

In  order  to  assist  States  in  designing 
premium  assistance  programs  to  cover 
only  targeted  low-income  children  using 
employer  sponsored  insurance,  we  will 
work  with  States  on  their  specific 
proposals  to  develop  mechanisms  for 
identifying  the  cost  of  covering  the 
targeted  low-income  children  using 
reasonable  methods,  for  the  purposes  of 
determining  cost-effectiveness. 

Comment:  Several  commenters 
indicated  that  family  coverage  waivers 
will  be  challenging  for  States  to 
implement.  One  commenter  expressed 
concern  that  the  standards  for  family 
coverage  waivers  are  impossible  to  meet 
and  should  be  made  easier  to 
accomplish  via  a  statutory  change. 
Another  conmienter  supported  States' 
interest  in  developing  programs  to 
provide  coverage  to  whole  families  and 
urged  HCFA  to  provide  more  support 
and  technical  assistance  and  to  grant 
more  family  coverage  waivers. 

Response:  We  are  committed  to 
sharing  best  practices  and  providing 
guidance  to  States  designing  and 
implementing  family  coverage  waivers 
and  premium  assistance  programs.  To 
date,  three  States  have  received 
approval  for  family  coverage  waivers. 
As  States  gain  more  experience  with 
their  premium  assistance  programs  and 
their  fomily  coverage  waivers,  we  will 


work  to  disseminate  information  about 
the  challenges  and  successes  of  these 
programs. 

Comment:  A  number  of  conamenters 
were  concerned  that  the  proposed 
regulations  are  too  restrictive  regarding 
when  a  family  coverage  waiver  is 
needed.  Some  noted  tibat,  while 
Congress  intended  to  expand  coverage 
to  children,  recent  research  suggests  that 
expanding  parents'  access  to  health  care 
coverage  also  increases  children's 
enrollment,  as  parents  are  more  likely  to 
apply  for  and  enroll  their  children  in  a 
health  insurance  program  if  the  whole 
fanuly  is  covered  by  the  same  plan. 
They  encouraged  HCFA  to  permit  States 
to  experiment  with  both  title  XDC  and 
title  XXI  funds  to  cover  parents  as  an 
effective  strategy  to  increase  enrollment 
levels  of  children.  They  also  noted  that 
most  States  have  not  spent  a  significant 
portion  of  their  title  x3ci  allotments,  and 
may  be  able  to  expand  coverage  further 
if  more  flexibility  is  granted  for 
enrolling  parents  under  title  XXI. 

Response:  We  recognize  the  link 
between  children's  enrollment  and 
parental  access  to  SCHIP  coverage.  We 
have  provided  flexibility  on  this  as 
permitted  by  the  statute.  Section 
2105(c)(3)  sets  forth  certain 
requirements  relating  the  coverage  of 
families  through  a  family  coverage 
waiver,  and  §457.1010  of  this  relation 
implements  that  section.  However,  we 
will  continue  to  work  with  States  that 
wish  to  design  and  implement  programs 
under  a  family  coverage  waiver  to  help 
facilitate  the  enrollment  of  parents  of 
SCHIP-eligible  children  in  a  manner 
consistent  with  title  XXI. 

Comment:  One  commenter  stated  that 
the  proposed  rule  indicates  that  the 
community-based  waiver  applies  to 
Medicaid  expansion  programs,  but  the 
family  coverage  waiver  does  not.  It  is 
the  commenter's  opinion  that  family 
coverage  waivers  should  be  allowed  in 
Medicaid  expansion  programs. 

Response:  Family  coverage  waivers 
are  required  whenever  States  are 
funding  coverage  for  any  non-SCHIP 
ehgible  family  members  with  title  XXI 
funds  under  a  separate  child  health 
program.  Under  Medicaid,  States  are 
able  to  purchase  employer-sponsored 
coverage  for  regular  Medicaid  and 
Medicaid  expansion  enrollees  under 
section  1906  of  the  Act,  which  permits 
States  to  pay  premiums,  deductibles, 
and  coinsurance  on  behalf  of  Medicaid 
beneficiaries  eligible  for  enrollment  in 
employer-based  group  health  plans 
when  it  is  cost-effective  to  do  so.  The 
only  exception  to  this  distinction 
between  family  coverage  in  Medicaid 
expansions  and  separate  child  health 
programs  is  within  the  context  of  our 


authority  under  section  1115  of  the  Act. 
Section  1115  demonstrations  are  not 
subject  to  regular  Medicaid  rules  when 
those  rules  are  modified  under  the 
Secretary's  authority  to  grant  certain 
waivers,  to  provide  federal  funds  for 
costs  that  would  not  otherwise  be 
matchable  and  to  impose  special  terms 
and  conditions  for  such  demonstrations. 
In  all  cases,  we  are  committed  to 
working  with  States  interested  in  using 
either  funding  source,  either  separately, 
or  in  conjimction  with  each  other.  As 
mentioned  previously,  a  family  coverage 
waiver  is  not  needed  when  the  coverage 
of  adult  family  members  is  only 
incidental. 

Comment:  Several  commenters 
supported  coverage  of  adult  family 
members  under  family  coverage 
waivers.  One  commenter  supported 
State  flexibility  to  cover  family  members 
but  believed  that  before  granting  a 
family  coverage  waiver,  HCFA  should 
ensure  that  States  have  utilized  their 
options  for  expanding  health  coverage 
to  lower-income  adidts  in  non-tide  XXI 
funded  programs.  The  commenter  notes 
that  HCFA  and  ACF,  in  their 
publication  "Supporting  Families  in 
Transition,"  indicated  that  before 
expanding  coverage  under  title  XXI, 
States  will  need  to  implement  a 
Medicaid  expansion  under  section  1931 
of  the  Act  to  avoid  an  anomalous  result 
in  which  higher  income  families  are 
covered  under  SCHIP,  while  parents  of 
lower-income  children  lack  coverage. 
Another  commenter  suggested  that 
HCFA  encourage  States  to  apply  for 
Medicaid  waivers  to  expand  insurance 
coverage  to  adult  pregnant  women  and 
to  facilitate  the  more  rapid  enrollment 
of  their  infants. 

Response:  We  agree  that  States'  ability 
to  use  Medicaid  rules  to  expand 
coverage  to  other  fanuly  members  is  an 
important  option,  and  we  have  been 
working  with  States  to  clarify  the 
flexibility  that  exists  to  do  this.  Under 
Medicaid,  States  may  purchase  family 
coverage  through  employer-sponsored 
coverage  under  section  1906  of  the  Act, 
which  permits  States  to  pay  enroUee 
premiums  in  employers'  group  health 
plans  when  it  is  cost-effective  to  obtain 
coverage  for  Medicaid-eligible 
individuals  (deductibles,  coinsurance 
and  other  cost  sharing  for  ineligible 
family  members  may  not  be  paid  as 
medical  assistance). 

In  addition.  States  may  submit 
proposals  for  demonstrations  under 
section  1115  of  the  Act  to  expand 
coverage  to  parents  of  children  covered 
imder  SCHIP.  HCFA  released  guidance 
on  July  31,  2000  regarding  parameters 
for  consideration  of  such  proposals. 
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Comment:  Several  conunenters 
proposed  that  States  shoidd  meet 
prerequisites  before  receiving  approval 
for  family  coverage  waivers.  Some 
commenters  proposed  that  States  must 
eliminate  the  asset  test  under  Medicaid 
and  SCHIP  and  adopt  simplified 
application,  enrollment  and 
redetermination  procedures  for 
children.  Other  commenters  suggested 
that  States  should  expand  coverage  for 
children  with  family  income  up  to  at 
least  200  percent  of  FPL  (or  50 
percentage  points  above  the  State's 
Medicaid  applicable  income  threshold) 
throughout  the  areas  of  the  State;  ensure 
that  all  eligible  children  are  prompUy 
enrolled  into  a  State's  tide  JOQ  program 
without  being  subject  to  a  waiting  list; 
and,  if  the  State  operates  a  separate 
child  health  program,  adopt  a  joint 
Medicaid/SCHIP  application  and  assure 
that  the  same  or  direcUy  comparable 
application,  enrollment  and 
redetermination  procedure  is  used  for 
children  under  Medicaid  and  the 
separate  State  program.  Another 
commenter  proposed  that  States  shoidd 
first  be  required  to  ensure  that  there  is 
no  lessening  of  SCHIP  benefits  or 
increase  in  cost  sharing  associated  with 
a  waiver  using  this  method  of 
calculating  cost-effectiveness. 
,  Response:  While  we  support  all  of 
these  goals,  tide  XXI  provides  no 
statutory  authority  for  requiring  States 
to  meet  these  goals  prior  to  the  approval 
of  a  family  coverage  waiver.  We  have 
been  working  with  States  to  clarify 
Federal  law  and  to  provide  technical 
assistance  regarding  the  implementation 
of  such  policies  in  order  to  support 
States'  efforts  to  imdertake  activities 
that  will  expand  and  simplify  eligibility, 
increase  the  number  of  children  who 
enroll  in  States'  programs,  and  to  make 
the  enrollment  and  redetermination 
processes  less  burdensome  on  States, 
applicants  and  enrollees. 

4.  Cost-Effectiveness  (§457.1015) 

This  section  defines  cost-effectiveness 
and  describes  the  procedures  for 
establishing  cost-effectiveness  for  the 
purpose  of  a  family  coverage  waiver. 

We  proposed  that  cost-effectiveness 
means  that  the  cost  of  purchasing  fanuly 
coverage  under  a  group  health  plan  or 
health  insurance  coverage  that  includes 
coverage  for  targeted  low-income 
children  is  equal  to  or  less  than  the 
State's  cost  of  obtaining  such  coverage 
ordy  for  the  eligible  targeted  low-income 
child  or  children  involved.  Stated  more 
simply,  cost-effectiveness  for  the  family 
coverage  waiver  means  that  the  cost  of 
providing  family  coverage  (including 
coverage  for  the  parents)  is  equal  to  or 


less  than  the  cost  of  covering  only  the 
SCHIP-eligible  children. 

We  proposed  that  a  State  may 
demonstrate  cost-effectiveness  by 
comparing  the  cost  of  family  coverage 
that  meets  the  requirements  of 
§§457.1010  and  457.1015  of  this 
subpart,  to  the  cost  of  coverage  only  for 
the  targeted  low-income  child  or 
children  under  the  health  benefits 
packages  offered  by  the  State  under  the 
State  plan  for  which  the  child  is 
eligible.  Alternatively,  we  proposed  that 
the  State  may  compare  the  cost  of  family 
coverage  to  any  child-only  health 
benefits  package  that  meets  the 
requirements  of  §457.410,  even  if  the 
State  does  not  offer  it  under  the  State 
plan.  We  stated  that  we  would  examine 
other  alternatives  and  we  invited 
comment  on  additional  methods  for 
demonstrating  cost-effectiveness.  We  set 
forth  an  illustration  of  cost  comparison 
in  the  proposed  rule. 

We  proposed  that  the  State  may 
demonstrate  the  cost-effectiveness  of 
family  coverage  by  applying  the  cost  of 
family  coverage  for  individual  families 
assessed  on  a  case-by-case  basis,  or  for 
family  coverage  in  the  aggregate.  We 
noted  that  if  a  State  chooses  to  apply  the 
cost-effectiveness  test  on  a  case-by-case 
basis,  the  State  must  compare  the  cost 
of  coverage  for  each  family  to  the  cost 
of  coverage  for  only  the  child  or 
children  in  the  family  under  SCHIP.  We 
further  explained  that  if  a  State  chooses 
to  apply  the  cost-effectiveness  test  in  the 
aggregate,  the  State  must  provide  an 
estimate  of  the  projected  total  costs  of 
the  femily  coverage  program  compared 
to  the  cost  the  State  would  have 
incurred  for  covering  just  the  children 
in  those  families  under  the  publicly- 
available  SCHIP  plan.  If  die  State 
chooses  to  assess  the  cost  of  family 
coverage  in  the  aggregate,  we  also 
proposed  that,  on  an  annual  basis,  the 
State  must  compare  the  total  actual  cost 
of  covering  all  families  for  whom  the 
State  has  purchased  family -coverage  to 
the  cost  the  State  would  have  incurred 
covering  just  the  children  in  those 
families  under  the  publicly-available 
SCHIP  plan.  If  the  aggregate  cost  of 
family  coverage  was  less  than  the  cost 
to  cover  the  children  under  the  publicly 
available  program,  then  the  family 
coverage  would  be  considered  cost- 
effective.  If  the  State  determines  through 
its  annual  assessment  of  cost- 
effectiveness  that  family  coverage  is  not 
cost-effective  in  the  aggregate,  we 
proposed  that  the  State  must  begin  to 
apply  the  cost-effectiveness  test  on  a 
case-by-case  basis. 

Comment:  Many  commenters 
indicated  that,  given  the  two-year  length 
of  approved  waivers,  the  cost- 


effectiveness  assessment  should  be  done 
for  the  life  of  the  waiver. 

Response:  Section  457.1015  addresses 
cost-effectiveness  for  bmily  coverage 
waivers  only,  and  does  not  address  the 
cost-effectiveness  of  waivers  for  a 
community-based  delivery  system.  Cost- 
effectiveness  of  waivers  for  a 
community-based  delivery  system  is 
determined  each  time  a  State  applies  for 
or  renews  its  waiver.  As  stated  earlier, 
we  have  agreed  to  extend  the  period  of 
time  for  which  these  waivers  are 
approved  from  two  years  to  three  years. 

Family  coverage  waivers  are  part  of 
the  State  plan  and  are  approved  for  an 
open-ended  period  of  time  after  an 
initial  demonstration  of  cost- 
effectiveness.  However,  we  will 
continue  to  require  a  State  to 
demonstrate  the  cost-effectiveness  of  the 
family  coverage  waiver  on  an  annual 
basis,  whether  done  on  a  case-by  case  or 
aggregate  basis,  consistent  with 
§  457.1015(d).  Because  we  have  little 
information  about  the  costs  associated 
with  family  coverage  waivers,  we  want 
to  assure  that  States'  premium 
assistance  programs  are  being 
administered  in  the  most  cost-effective 
manner  possible,  and  to  be  able  to 
obtain  results  so  as  to  share  best 
practices  with  other  States. 

We  have  reconsidered  the  proposed 
provision  that  would  have  permitted 
States  to  conduct  its  cost  comparison 
against  any  child-only  poUcy  even  if  it 
is  not  offered  imder  the  State  plan.  The 
revised  language  requires  that  the  cost 
comparison  be  done  relative  to  the 
State's  actual  costs  under  the  State  plan 
in  order  to  assure  coverage  is  provided 
in  the  most  cost  effective  manner. 

Comment:  Several  commenters  wrote 
to  express  support  of  the  rule  as  written 
with  regard  to  the  cost-effectiveness  test. 
One  commenter  supported  permitting 
States  to  perform  retrospective  cost- 
effectiveness  evaluations  but  suggested 
that  the  cost-effectiveness  comparisons 
shoidd  be  clarified.  Specifically,  the 
commenter  indicated  that  the  first 
example  (64  FR  60932)  omits  any  costs 
for  the  supplemental  coverage  that  will 
likely  need  to  be  provided  and  included 
in  the  cost-effectiveness  test  because 
employer  plans  may  not  always  cover 
some  services  that  must  be  covered 
under  tide  XXI  or  exempt  well-baby  and 
well-child  care  from  cost  sharing. 

Response:  Although  the  example  in 
the  NPRM  did  not  include  the  cost  of 
supplemental  benefits,  the  cost  of 
supplemental  benefits  must  be  reflected 
in  States'  cost-effectiveness  analyses. 
For  example,  assume  the  cost  to  cover 
two  targeted  low-income  children  under 
the  State  plan  is  $200  per  month  and  the 
cost  to  cover  the  fanuly  in  the  employer 
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plan  is  $120  per  month.  The  State  also 
provides  supplemental  coverage  for 
benefits  and  cost  sharing  that  costs  $40 
per  month  per  family.  This  $40  would 
be  added  to  the  $120  for  a  total  of  $160 
which  is  still  cost-effective  in 
comparison  to  the  $200  that  would  have 
been  paid  under  the  State  plan  for  only 
the  children.  We  have  also  revised  the 
provision  at  §457.1015  to  indicate  that 
cost-effective  means  that  the  cost  of 
purchasing  family  coverage  that 
includes  coverage  for  targeted  low- 
income  children  is  equal  to  or  less  than 
the  State's  cost  of  obtaining  coverage 
under  the  plan  only  for  the  targeted  low- 
income  children  involved.  We  have 
eliminated  the  speciflc  reference  to  the 
cost  paid  under  a  group  health  plan  or 
health  insurance  coverage  in  order  to 
clarify  that  all  costs  associated  with 
providing  family  coverage,  including 
any  supplemental  coverage,  must  be 
considered  when  determining  cost- 
effectiveness. 

Comment:  Some  commenters  believed 
that  because  the  Department  has  not 
developed  standards  or  guidance 
regarding  budget  neutrality.  State 
determinations  of  cost-effectiveness 
must  be  accepted  and  reasonable 
waivers  and  family  coverage  variances 
should  be  approved  in  a  timely  fashion. 

Response:  We  have  clarified  the 
requirements  for  determining  cost- 
effectiveness  under  the  waiver  for  cost- 
effective  coverage  through  a  community 
based  delivery  system  and  the  waiver 
for  femily  coverage  in  both  the  NPRM 
and  this  final  rule.  Budget  neutrality  is 
a  relevant  consideration  with  respect  to 
section  1115  demonstration  projects,  but 
not  with  respect  to  waivers  discussed 
under  subpart ).  We  are  committed  to 
working  with  States  interested  in 
designing  and  implementing  the 
waivers  under  subpart  J  to  find  the  best 
way  possible  to  comply  with  these 
regulations  and  effectively  implement 
their  programs. 

J.  Subpart  K — Applicant  and  EnroUee 
Protections 

In  response  to  public  comment,  in 
this  final  rule,  we  relocated  certain 
provisions  involving  applicant  and 
enrollee  protections  to  this  new  subpart 
K,  "Applicant  and  Enrollee 
Protections."  Specifically,  we  moved  to 
this  subpart  certain  provisions  of 
proposed  §  457.902.  which  set  forth 
definitions  applicable  to  enrollee 
protections,  proposed  §457.985,  which 
set  forth  requirements  relating  to 
grievances  and  appeals,  and  proposed 
§457.990,  which  set  forth  requirements 
for  privacy  protections.  Public 
comments  received  on  the  relocated 


proposed  provisions  and  changes  made 
to  them  are  discussed  below. 

To  eliminate  inconsistency  and 
potential  confusion,  and  in  response  to 
public  comment,  we  decided  to  remove 
bom  the  regulation  text  proposed  at 
§457.995,  which  provided  an  overview 
of  the  enrollee  rights  provided  in  this 
part.  Instead,  we  provide  an  overview  of 
the  enrollee  protections  contained 
throughout  the  part  in  the  preamble  to 
this  final  regulation.  We  respond  below 
to  the  general  comments  on  proposed 
§457.995,  as  well  as  to  any  general 
comments  relating  to  the  Consumer  Bill 
of  Rights  and  Responsibilities  (CBRR). 
To  the  extent  that  a  comment  on 
proposed  §  457.995  relates  to  a  specific 
enrollee  protection  provision  cross- 
referenced  in  the  proposed  overview 
section,  but  located  elsewhere  than 
subpart  I  of  the  proposed  regulation,  we 
responded  to  that  comment  earlier  in 
this  final  rule  in  conjimction  with 
comments  and  responses  relating  to  that 
specific  provision. 

The  most  significant  changes  reflected 
in  this  subpart  were  made  to  the 
proposed  "grievance  and  appeal" 
provisions  at  §  457.985.  Given  the  lack 
of  clarity  regarding  the  use  of  the  terms 
"grievances"  and  "appeals,"  as  noted  by 
some  of  the  commenters,  we  removed 
these  terms  fit)m  the  final  regulation. 
We  opted  instead,  as  we  make  clear  in 
our  responses  to  comments,  to  refer  to 
the  procedural  protections  required 
under  this  regidation  as  the  "review 
process."  We  also  note  that  in  clarifying 
the  scope  and  type  of  matters  subject  to 
review,  we  narrowed  the  range  of 
matters  subject  to  review  from  those 
defined  in  the  proposed  regulation.  The 
minimum  requirements  for  a  review 
process  identified  in  this  regulation  will 
apply  only  to  separate  child  health 
programs,  and  States  retain  a  significant 
amount  of  flexibility  in  designing  their 
processes. 

In  this  final  regulation,  a  State  is 
required  to  include  in  its  State  plan  a 
description  of  the  State's  review 
processes  and,  pursuant  to  §  457.120,  to 
offer  the  public  the  opportunity  to 
provide  input  into  the  design  of  the 
review  process.  We  also  clarify  that 
matters  involving  eligibilify  and 
enrollment,  on  the  one  hand,  and  health 
services,  on  the  other,  are  subject  to 
somewhat  different  review 
requirements.  Core  elements  for  a 
review  process  applicable  to  reviews  of 
both  fypes  of  matters;  States  may  adopt 
their  own  policies  and  procedures  for 
reviews  that  address  these  core 
elements.  Such  policies  and  procedures 
must  ens\ue  that — (a)  Reviews  are 
conducted  by  an  impartial  person  or 
entity  in  accordance  with  §457.1150;  (b) 


review  decisions  are  timely  in 
accordance  with  §457.1160;  (c)  review 
decisions  are  written;  and  (d)  applicants 
and  enrollees  have  an  opportunity  to- 
ll) represent  themselves  or  have 
representatives  of  their  choosing  in  the 
review  process;  (2)  timely  review  their 
files  and  other  applicable  information 
relevant  to  the  review  of  the  decision; 
(3)  fully  participate  in  the  review 
process,  whether  the  review  is  "^ 

conducted  in  person  or  in  writing, 
including  by  presenting  supplemental 
information  during  the  review  process; 
and  (4)  receive  continued  enrollment  in 
accordance  with  §  457.1170.  Under  the 
provisions  of  this  final  rule,  a  State 
could  use  State  employees,  including 
State  hearing  officers,  or  contractors  to 
conduct  the  reviews,  reviews  could  be 
conducted  in  person,  by  phone  or  based 
on  the  relevant  docimients,  and  a  State 
could  choose  to  use  the  same  general 
process  or  different  processes  for 
reviews  of  eligibility  and  enrollment 
decisions  and  health  services  decisions. 

With  respect  to  enrollment  matters. 
States  must  provide  an  applicant  or 
enrollee  with  an  opportimity  for  review 
of:  (1)  A  denial  of  eligibility:  (2)  a  failine 
to  make  a  timely  determination  of 
eligibility;  or  (3)  a  suspension  or 
termination  of  enrollment,  including 
disenrollment  for  failure  to  pay  cost 
sharing.  States  are  not  required  to 
provide  an  opportunity  for  review  of 
these  matters  if  the  sole  basis  for  the 
decision  is  a  change  in  the  State  plan  or 
a  change  in  Federal  or  State  law 
(requiring  an  automatic  change  in 
eligibility,  enrollment,  of  a  change  in 
coverage  under  the  health  benefits 
package  that  affects  all  applicants  or 
enrollees  or  a  group  of  applicants  or 
enrollees  without  regard  to  their 
individual  circiunstances).  For  example, 
if  a  State  amends  its  plan  to  eliminate 
all  speech  therapy  services,  a  review 
would  not  be  required  if  an  individual 
appeals  the  denial  of  speech  therapy. 
The  final  rules  also  establish  that  States 
must  complete  the  review  within  a 
reasonable  amount  of  time  and  that  the 
process  must  be  conducted  in  an 
impartial  manner  by  a  person  or  entity 
[e.g.  a  contractor)  who  has  not  been 
directly  involved  with  the  matter  imder 
review.  For  matters  related  to 
termination  or  suspension  of 
enrollment,  including  a  disenrollment 
for  failiire  to  pay  cost  sharing,  the  rules 
require  that  a  State  ensure  the 
opportunity  for  continued  enrollment 
pending  the  completion  of  the  review. 

As  to  adverse  health  services  matters, 
a  State  must  provide  access  to  external 
review  of  decisions  to  delay,  deny, 
reduce,  suspend,  or  terminate  services, 
in  whole  or  in  part,  including  a 
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determination  about  the  type  or  level  of 
services;  or  of  a  failure  to  approve, 
furnish,  or  provide  payment  for  health 
services  in  a  timely  manner.  The 
external  review  must  be  conducted  in 
an  impartial  and  independent  manner, 
by  the  State  or  a  contractor  other  than 
the  contractor  responsible  for  the  matter 
subject  to  external  review.  All  reviews 
must  be  completed  in  accordance  with 
the  medical  needs  of  the  patient.  The 
rules  establish  an  overall  90-day  time 
frame  for  external  review,  including  any 
internal  review  that  may  be  available. 
The  rules  also  establish  a  72-hour 
expedited  time  frame  in  the  case  where 
operating  under  the  standard  time 
frames  could  seriously  jeopardize  the 
enrollee's  life  or  health  or  ability  to 
attain,  maintain  or  regain  maximum 
function.  In  such  situations,  the  enrollee 
has  access  to  internal  and  external 
review,  then  each  level  of  review  may 
take  no  more  than  72  hours.  If  the 
enrollee's  physician  determines  the 
review  should  be  expedited  then  it  must 
be  conducted  accordingly,  both  for 
internal  (if  applicable)  and  external 
review. 

In  addition,  we  clarify  the  notice 
requirements  at  §457.1180,  and  require 
a  State  in  §  457.110(b)(6)  to  make 
available  to  potential  applicants,  and 
provide  to  applicants  and  enrollees 
information  about  the  review  processes 
that  are  available  to  applicants  and 
enrollees.  The  rules  also  require  that 
States  ensure  that  enrollees  and 
applicants  are  provided  timely  written 
notice  of  any  determinations  required  to 
be  subject  to  review  under  §  457.1130 
that  includes  the  reasons  for  the 
determination;  an  explanation  of 
applicable  rights  to  review  of  that 
determination,  the  standard  and 
expedited  time  ft-ames  for  review,  and 
the  manner  in  which  a  review  can  be 
requested;  and  the  circumstances  under 
which  enrollment  may  continue 
pending  review.  Section  §  457.340(d) 
requires  that  in  the  case  of  a  suspension 
or  termination  of  eligibility,  the  State 
must  provide  sufficient  notice  to  enable 
the  child's  parent  or  caretaker  to  take 
any  appropriate  actions  that  may  be 
required  to  allow  coverage  to  continue 
without  interruption. 

We  provide  States  with  flexibility 
under  §  457.1190  related  to  coverage 
provided  through  premium  assistance 
programs  to  assure  that  all  SCHIP 
eligible  children  have  access  to  these 
enrollee  protections,  while  recognizing 
States'  reduced  ability,  or  in  some  cases 
inability,  to  affect  group  health  plan 
review  procedures.  This  section 
provides  that  in  States  choosing  to  offer 
premium  assistance  programs,  if  the 
group  health  plan(s)  through  which 


coverage  is  provided  are  not  foimd  to 
meet  the  review  requirements  of 
§§  457.1130(b),  457.1140,  457.1150(b), 
457.1160(b),  and  457.1180.  the  State 
must  give  applicants  and  enrollees  the 
option  to  obtain  health  benefits  coverage 
other  than  coverage  through  that  group 
health  plan.  The  State  must  provide  this 
option  at  initial  enrollment  and  at  each 
redetermination  of  eligibility. 

1 .  Overview  of  EnroUee  Rights  (Proposed 
§457.995) 

In  the  proposed  rule,  we  set  forth  in 
§457.995  an  overview  of  certain 
enrollee  rights  that  we  provided 
throughout  the  proposed  rule.  In 
determining  the  scope  of  consiuner 
protections  to  apply  to  separate  child 
health  programs,  we  considered  the. 
Secretary's  statutory  authority  under 
title  XXI  and,  within  that  authority,  we 
attempted  to  balance  the  goal  of 
ensuring  consumer  rights  for  SCHIP- 
eligible  children  with  the  need  to  afford 
States  flexibility  to  design  their  separate 
child  health  programs.  In  this  spirit,  we 
proposed  the  enrollee  protections  listed 
in  proposed  §  457.995  for  enrollees  in 
separate  child  health  programs,  and  we 
also  solicited  public  comments  on  how 
best  to  balance  these  interests  in  this 
regulation. 

As  noted  above,  while  we  removed 
proposed  §  457.995  fitDm  the  regulation 
text  in  response  to  public  comment,  we 
respond  to  the  general  comments  on 
proposed  §  457.995  below.  We  respond 
to  conmients  on  the  specific  provisions 
cross-referenced  in  the  §457.995 
overview  and  contained  in  other 
subparts  along  with  the  responses  to 
other  comments  on  those  cross- 
referenced  provisions.  For  example, 
proposed  §457.995  contains  a  cross- 
reference  to  §457.110  and  the 
comments  to  proposed  §  457.995  also 
included  comments  on  §457.110.  We 
respond  to  the  latter  set  of  comments  on 
§  457.110  together  with  the  other 
comments  on  §457.110.  Below  you  will 
find  our  responses  to  the  general 
comments  on  §457.995.  Following  our 
responses  to  general  conunents  on  this 
section  is  an  overview  of  the  enrollee 
protections  provided  in  this  final 
regulation. 

Comment:  One  commenter  suggested 
that  HCFA  either  (1)  consolidate  all  of 
the  sections  that  relate  to  enrollee 
protections  in  one  or  two  sections;  or  (2) 
leave  the  protections  in  different  parts 
of  the  proposed  rule,  ensure  that  the 
protections  are  consistent  with  the 
CBRR,  and  provide  a  summary  of  the 
protections  in  the  preamble  only.  While 
this  commenter  strongly  supported 
HCFA's  attempt  to  address  the  CBRR, 
the  commenter  believed  that  the 


proposed  rule  does  not  incorporate  the 
rights  and  requirements  in  a  logical 
fashion.  They  noted  that  §  459.995 
merely  summarized  requirements  found 
in  other  sections  of  the  rule,  so  it 
seemed  redundant  and,  at  times, 
inconsistent.  According  to  this 
commenter,  for  example,  §  457.110(b) 
provided  that  information  provided  to 
enrollees  must  be  "accurate"  and 
"easily  understood"  and  that  the 
information  must  be  "made  available  to 
applicants  and  enrollees  in  a  timely 
manner."  Proposed  §  457.995(a)(4), 
however,  provided  that  "information 
must  be  acciuate  and  easily  understood 
and  provide  assistance  to  families  in 
making  informed  health  care  decisions." 
These  two  provisions  addressed  similar 
issues  but  included  slightly  different 
requirements,  and  this  commenter 
argued  that  these  inconsistencies  are 
difficult  to  reconcile  and  therefore  could 
result  in  inappropriate  interpretations 
by  States,  courts,  and  enrollees.  This 
commenter  generally  requested  that 
HCFA  reconcile  the  substantive 
requirements  in  other  sections  of  the 
regulations  with  the  requirements  in 
§  457.995(a)  and  (b). 

The  commenter  also  recommended 
that  the  provision  relating  to 
"assistance"  include  a  reference  to 
"application  assistance"  in  §  457.361(a) 
and  to  translation  services.  The  same 
commenter  suggested  that  HCFA  correct 
the  citations  referenced  in 
§  457.995(a)(3).  A  different  commenter 
noted  that  there  is  no  §  457.735(c),  and 
the  reference  in  §  457.995(b)  to 
§  457.735(c)  should  instead  be  to 
§  457.735(b).  One  commenter  also 
suggested  that  HCFA  divide  §  457.995(c) 
regarding  access  to  emergency  services 
into  two  separate  sections:  "access"  and 
"cost  sharing  for  emergency  services." 

Response:  We  agree  with  the 
comments  about  the  inconsistency 
between  §  457.995  and  certain  other 
substantive  sections  of  the  regulation. 
As  noted  above,  to  avoid  confusion,  we 
removed  proposed  §457.995  from  the 
regulation  text  and  provide  an  overview 
in  the  preamble  of  the  enrollee 
protections  provided  throughout  the 
regulation.  As  for  the  comments  about 
the  cross-references  and  the  need  to 
address  certain  issues  separately,  we 
made  every  effort  to  ensure  that  the 
cross-references  in  the  final  regulation 
are  correct  and  that  issues  are 
adequately  addressed  in  the  regulation 
provisions  and  explained  in  the 
overview  now  provided  in  the 
preamble. 

Comment:  Many  commenters 
expressed  support  for  HCFA's  decision 
to  incorporate  the  CBRR  provisions  in 
the  proposed  regulations.  One 
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commenter  specifically  noted  that  the 
rights  to  apply  for  assisteince,  to  have 
applications  processed  in  a  timely 
manner,  to  be  informed  about  benefits, 
participating  providers  and  coverage 
decisions,  and  to  have  access  to  a  fair 
process  to  resolve  disputes  are  basic 
consumer  protections  that  are  critical  to 
ensuring  that  the  program's  promise  of 
health  care  coverage  becomes  a  reality. 
Another  commenter  supported  the 
recognition  of  consumer  protections 
relating  to  emergency  services, 
participation  in  treatment  decisions, 
and  respect  and  nondiscrimination.  One 
commenter  expressed  support  for  HCFA 
offering  States  a  good  deal  of  flexibility 
in  the  application  of  these  requirements. 

Response:  We  appreciate  the  support 
expressed  by  the  commenters. 

Comment:  Several  commenters 
believed  that  HCFA  exceeded  its 
statutory  authority  in  applying  the 
CBRR  to  title  XXI  regulations.  Several 
commenters  recommended  deleting 
section  §457.995  because,  in  their  view, 
there  is  no  basis  for  implementation  of 
the  CBRR  in  title  XXI  and,  in  many 
cases.  States  already  have  Patient  Bill  of 
Rights  laws.  One  commenter  noted  that 
children  in  Medicaid  expansion 
programs  will  be  covered  imder 
consiuner  protections  available  in 
Medicaid,  while  children  in  separate 
child  health  programs  will  be  covered 
imder  State  consumer  protection  laws. 
One  commenter  suggested  that,  where  a 
conflict  exists,  or  similar  requirements 
are  imposed  by  State  law,  State  law 
should  prevail.  This  same  commenter 
urged  HCFA  to  consider  a  "substantial 
compliance"  process  in  these  instances. 
Several  other  commenters  added  that 
they  support  protecting  health  care 
consumers,  but  that,  in  their  view, 
requiring  the  States  to  implement 
specific  consumer  protections  for  SCHIP 
could  have  additional  fiscal  and 
administrative  impact  on  their 
programs. 

Response:  In  establishing  the 
applicant  and  enroUee  protections,  we 
did  not  simply  import  the  CBRR.  We 
considered  our  statutory  authority,  the 
nature  and  scope  of  State  laws  that 
might  apply  to  separate  child  health 
programs,  the  need  for  minimum 
consiuner  protection  standards,  and  the 
States'  authority  under  title  XXI  to 
design  their  own  program  consistent 
with  the  requirements  of  Federal  law. 
There  is  statutory  authority  under  title 
XXI  for  each  enrollee  protection 
included  within  this  final  regulation  as 
outlined  in  the  overview  and  set  forth 
in  this  part.  We  describe  the  statutory 
authority  for  each  of  the  enrollee 
protections  in  the  preamble  to  each 
proposed  section  containing  an  enrollee 


protection,  in  the  "Basis,  Scope,  and 
Applicability"  regulation  section  of 
each  subpart  containing  one  of  the 
enrollee  protections,  and  often  in  our 
responses  to  the  specific  comments  on 
the  sections  or  subparts  of  the  proposed 
rule  containing  the  enrollee  protections. 
While  we  removed  §457.995  from  the 
regulation  text,  this  was  done  for  clarity 
and  to  promote  consistency,  and  does 
not  reflect  any  change  in  our  position 
regarding  the  statutory  authority  for  the 
cited  enrollee  protections. 

States  are  required  to  ensure  that 
erutillees  in  separate  child  heedth 
programs  are  afforded  the  minimum 
consiuner  protections  set  forth  in  this 
regulation.  These  minimum  protections 
set  a  fiamework  within  which  States 
may  design  their  procedures  consistent 
with  applicable  State  laws,  and  we 
believe  it  will  not  be  difficult  to 
ascertain  whether  Federal  or  State  law 
prevails.  If  a  contractor  serving  enrollees 
in  a  separate  child  health  program  is 
subject  to  State  consumer  protection  law 
that  is  more  prescriptive  in  the  areas 
addressed  in  this  regulation,  then  in 
complying  with  State  law,  the 
contractor  will  comply  with  this  Federal 
regulation  as  well.  For  example,  if  a 
State  law  requires  the  completion  of  its 
review  processes  for  certain  health 
services  decisions  within  a  shorter  time 
frame  than  does  this  regulation,  the 
State  will  comply  with  both  Federal  and 
State  law  when  it  complies  vtrith  the 
shorter  State-required  time  frame.  On 
the  other  hand,  if  the  Federal  time  fi-ame 
requirement  is  shorter,  the  Federal 
requirement  will  prevail.  We  have  set 
specific  time  frames  in  only  a  limited 
number  of  circumstances  to  establish 
the  outer  boundaries  of  an  efficient  and 
effective  system  that  accomplishes  the 
purpose  of  the  Act.  Given  the  scope  of 
the  flexibility  afforded  States  imder 
these  rules,  we  expect  that  the  instances 
where  these  Federal  rules  will  impose 
more  stringent  standards  than  those 
imposed  by  State  law,  in  those  States 
with  an  applicable  State  law,  will  be 
limited.  In  addition,  the  processes  by 
which  certain  disputes  are  resolved  are 
left  completely  to  States'  discretion;  in 
such  cases,  State  rules  will  control.  By 
requiring  that  a  State  delineate  review 
procedures  in  its  State  plan,  we  expect 
the  State  plan  development  process, 
including  public  notice  and  comment, 
will  promote  State-specific  approaches 
to  designing  review  procedures  that 
reflect  local  issues  and  accommodate 
the  State's  administrative  structure, 
while  insuring  minimum  protections  to 
applicants  and  enrollees. 

We  will  work  with  States  to  resolve 
any  questions  that  might  arise  in  a 
particular  State.  No  additional 


compliance  process  will  be  instituted 
beyond  that  which  is  already 
established  in  subpart  B  of  part  457   \ 
under  the  author!^  of  section  2106(d)(2) 
of  the  Act,  which  requires  States  to 
comply  with  the  requirements  under 
title  XXI  and  empowers  HCFA  to 
withhold  funds  in  the  case  of 
substantial  noncompliance  with  such 
requirements. 

As  for  the  fiscal  impact  of  these 
requirements,  we  do  not  believe  that  the 
costs  need  to  be  large  relative  to  the  cost 
of  services  provided  to  enrollees.  The 
protection  of  enrollee  rights  is  a  critical 
component  of  program  costs  for  the 
provision  of  child  health  assistance. 
States  retain  broad  flexibility  to  design 
and  implement  efficient  and  effective 
review  processes.  Because  these 
regulations  do  not  prescribe  any 
particular  review  process.  States  have 
the  flexibility  to  rely  on  other  already 
established  State  review  processes  for 
the  purpose  of  resolving  disputes  that 
arise  in  the  context  of  their  separate 
child  health  programs. 

Comment:  One  commenter  noted  that, 
in  the  preamble  to  the  proposed 
regulation,  we  cited  a  Presidential 
directive  on  the  CBRR  as  justification 
for  imposing  requirements  on  State 
child  health  plans.  This  commenter 
believes  that  this  justification  was  not 
sufficient  because  the  proposal 
conflicted  with  Executive  Order  13132 
provisions  limiting  federal  agencies 
fi'om  unnecessarily  limiting  State 
flexibility.  This  commenter  expressed 
the  view  that  HCFA  lacks  authority  to 
impose  the  CBRR  upon  the  States  to  the 
extent  that  the  CBRR  contradicts 
Congress'  unambiguous  intent  when 
enacting  title  XXI  and  to  the  extent  that 
it  conflicts  with  E.0. 13132.  In  this 
commenter's  view,  title  XXI  was 
designed  to  provide  flexibility  to  the 
States  in  creating  and  implementing 
SCHIP  programs,  and  requires  the  States 
to  describe  to  HCFA  the  different 
aspects  of  the  State  plans  with  minimal 
restrictions.  This  commenter  argued 
that,  although  Congress  adopted  a 
general  approach  intended  to  allow 
States  to  design  and  experiment  with 
their  programs,  HCFA  has  applied  the 
CBRR  to  remove  States'  flexibility,  and 
has  brought  the  CBRR  to  bear  most 
heavily  on  States  that  exercised  that 
flexibility.  This  commenter  asserted  that 
a  State  should  be  able  to  tailor  its  own 
program  to  achieve  the  broad  goals  of 
the  CBRR  and  should  be  able  to  do  so 
by  innovative  means  tailored  to  the 
needs  of  its  population.  In  this 
commenter's  opinion,  we  could  "cure" 
the  regulation  (1)  by  eliminating 
proposed  §§457.985,  457.990  and 
457.995;  and,  more  importantly,  (2)  by 
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evaluating  each  separate  program  on  its 
own  terms. 

Response:  As  noted  above,  there  is 
statutory  authority  for  each  applicant 
and  enrollee  protection  outlined  in  the 
overview  and  set  forth  in  this  part.  In 
considering  how  to  develop  applicant 
and  enrollee  protections  for  this 
regulation  generally,  we  attempted  to 
balance  the  important  goal  of  ensuring 
consumer  rights  for  the  SCHIP-eligible 
population  with  the  flexibility  afforded 
States  under  title  XXI  to  design  their 
separate  child  health  programs,  and  we 
have  also  considered  the  value  of 
enrollee  feedback  through  the  review 
process  in  ensuring  compliance  with 
program  requirements.  In  all  instances, 
we  have  based  our  regulations  on  the 
provisions  of  title  XXI.  In  our  view,  the 
final  regulations  comply  vdth  title  XXI 
and  are  consistent  with  the  CBRR  and 
E.O.  13132.  The  regulations  establish 
minimum  standards  and  offer  States  the 
opportunity  to  design  their  own  systems 
and  procedures  consistent  with  these 
standards.  This  final  regulation  does  not 
require  a  uniform  system  for  providing 
basic  protections  to  children  and  their 
families  but  rather  recognizes  and 
permits  significant  State-by-State 
variation. 

Comment:  One  State  expressed 
concern  that  the  level  of  detail  of  the 
CBRR  provisions  in  the  proposed 
regulation  severely  limits  States' 
flexibility  in  contracting  and  hampers 
their  ability  to  adjust  contract 
provisions  that  are  not  working  well. 
Another  commenter  stated  that  HMOs 
and  insurers  would  be  less  likely  to 
participate  in  SCHIP  if  they  have  to 
implement  both  the  State  requirements 
andthe  requirements  within  the 
proposed  rule,  which  may  have 
conflicting  language. 

Response:  We  appreciate  the 
:ommenters'  concerns  and  have  taken 
the  comments  into  account  in  these 
final  regulations.  In  order  to  provide  all 
applicants  and  enrollees  the  protections 
established  by  these  regulations 
pursuant  to  title  XXI,  it  is  essential  for 
contracts  to  reflect  the  provisions  in  this 
final  regulation.  However,  while  we 
included  several  important  protections 
within  this  regulation,  we  also  oinitted 
other  details  and  protections  provided 
by  the  CBRR,  to  allow  States  to  design 
their  own  review  procedures  and  to 
minimize  any  coiiflict  with  applicable 
State  law.  States  have  flexibility  in  the 
design  and  implementation  of  applicant 
and  enrollee  protections  and  we  are 
available  to  provide  technical  assistance 
to  States  and  to  facilitate  discussions 
among  States  as  they  develop  or  revise 
contracts  so  that  they  comply  with  the 
final  regulations.  We  will  also  share 


information  about  successful  State 
practices  among  the  other  States. 

Comment:  One  commenter 
recommended  that  HCFA  use  national 
standards  in  applying  the  principles 
outlined  in  the  CBRR,  such  as  the 
Standards  on  Utilization  Klanagement 
and  Member  Rights  and  Responsibilities 
of  the  National  Committee  for  Quality 
Assurance  (NCQA).  This  commenter 
believed  that  a  standardized  system 
reduces  administrative  complexity  and 
cost  and  is  more  likely  to  benefit  all 
managed  care  enrollees.  The  commenter 
recommended  that  the  final  rule  include 
provisions  that  allow  States  to  adopt 
other  systems  that  comport  with  the 
BBA  and  HCFA's  Quality  Improvement 
Standards  for  Managed  Care  objectives 
(QISMC),  subject  to  review  and  approval 
by  HCFA. 

Response:  We  appreciate  the 
recommendation  for  using  the  standards 
issued  by  NCQA,  a  private  organization 
that  accredits  managed  care  entities,  on 
Utilization  Management  and  Members 
Rights  and  Responsibilities.  We 
encourage  States  to  explore  such  models 
as  a  means  to  develop  and  implement 
high  quality  processes  that  protect 
applicant  and  enrollee  rights  in  a 
comprehensive  manner.  While  there  are 
advantages  to  a  standardized  system,  we 
considered  such  models  and  opted  to 
develop  minimum  standards  and  permit 
States  the  ability  to  adopt  or  vary  fi'om 
such  models,  as  long  as  the  standards 
established  by  the  final  regulations  are 
met. 

Comment:  Several  commenters 
suggested  that  a  provision  be  added  to 
§457.995  to  require  States  to  include  in 
their  managed  care  contracts  provisions 
that  implement  all  relevant  State  laws  in 
the  area  of  managed  care  consumer 
protections.  One  of  these  commenters 
believed  that  State  law  protections 
should  apply  to  State  contracts  with 
entities  arranging  for  the  delivery  of  care 
that  might  not  be  licensed  insurance 
carriers. 

Response:  While  we  recognize  the 
importance  of  the  managed  care 
consumer  protections  contained  in 
many  States'  laws,  we  do  not  require 
that  the  contracts  comply  with  State 
consumer  protection  laws  applicable  to 
certain  health  plans.  The  inclusion  of 
such  protections  in  SCHIP  contracts  is 
a  matter  of  State  law.  To  the  extent  that 
a  managed  care  entity  or  entity  that 
contracts  with  a  State  in  connection 
with  its  SCHIP  program  is  subject  to 
State  insurance  or  business  laws,  the 
entity  would  be  required  to  comply  with 
applicable  State  law.  We  encourage 
States  to  include  in  their  contracts  with 
health  plans,  or  other  organizations,  the 
applicable  patient  protections  required 


under  State  law  to  the  extent  they  do 
not  conflict  with  the  standards  in  this 
regulation. 

Comment:  One  commenter  suggested 
that  this  overview  section  also  list 
enrollees'  rights  to  linguistic  access  to 
services.  This  commenter  recommended 
that  the  preamble  explain  these  rights 
and  provide  examples,  such  as 
providing  bilingual  workers  and 
linguistically  appropriate  materials  that 
include  recommendations  on  how 
States  and  contracted  entities  can 
comply.  Another  commenter  requested 
that  cultural  competency  and  linguistic 
accessibility  requirements  be 
incorporated  throughout  the  provisions 
on  information,  choice  of  providers  and 
plans,  access  to  emergency  services, 
participation  in  treatment  decisions, 
respect  and  nondiscrimination,  and 
grievances  and  appeals. 

Response:  We  addressed  these 
comments  in  subpart  A  along  with  other 
comments  on  §§457.110  and  457.130 
involving  compliance  with  civil  rights 
requirements  and  the  linguistic 
appropriateness  of  information  provided 
to  enrollees. 

Overview  of  Applicant  and  Enrollee 
Protections  in  Final  Regulation 

In  this  final  rule,  we  require  States  to 
provide  certain  protections  for 
applicants  and  enrollees  in  separate 
child  health  programs.  Outlined  below 
are  the  protections  afforded  under  this 
regulation. 

•  Information  Disclosure 

Section  457.110  provides  that  States 
must  make  accurate,  easily  understood, 
linguistically  appropriate  information 
available  to  families  of  potential 
applicants,  applicants,  and  enrollees 
and  provide  assistance  to  families  in 
making  informed  health  care  decisions 
about  their  health  plans,  professionals, 
and  facilities.  In  addition,  this  section 
that  families  be  provided  information  on 
physician  incentive  plans  as  required  by 
the  final  regulation  at  §  457.985.  We  also 
require,  at  §  457.65(b),  that  a  State  must 
submit  a  State  plan  amendment  if  it 
intends  to  eliminate  or  restrict  eligibility 
or  benefits,  and  that  the  State  certify 
that  it  has  provided  prior  public  notice 
of  the  proposed  change  in  a  form  and 
maimer  provided  under  applicable  State 
law,  and  that  public  notice  occurred 
before  the  requested  effective  date  of  the 
change. 

Under  §  457.350(g),  we  require  States 
to  enable  families  whose  children  may 
be  eligible  for  Medicaid  to  make 
informed  decisions  about  applying  for 
Medicaid  or  completing  the  Medicaid 
application  process  by  providing 
information  in  writing  on  the  Medicaid  . 
program,  including  the  benefits  covered 
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and  restrictions  on  cost  sharing.  Such 
information  must  also  advise  families  of 
the  effect  on  eligibility  for  a  separate 
child  health  program  of  neither 
applying  for  Medicaid  nor  completing 
the  Medicaid  application  process. 
Finally,  §457.525  provides  that  the 
State  must  make  a  pubUc  schedide 
available  that  contains  the  following 
information:  current  cost-sharing 
charges;  enrollee  groups  subject  to  the 
charges;  cumulative  cost-sharing 
maximums:  mechanisms  for  making 
payments  for  required  charges;  and  the 
consequences  for  an  applicant  or 
enrollee  who  does  not  pay  a  charge, 
including  the  disenroUment  protections 
required  in  §  457.570. 

•  Choice  of  Providers  and  Plans 
The  rules  provide  enrollees  with 

certain  protections  regarding  choice  of 
providers  and  plans  through  §§457.110 
and  457.495.  Section  457.110  provides 
that  the  State  must  make  accurate,  easily 
understood,  linguistically  appropriate 
information  available  to  families  of 
potential  applicants,  applicants,  and 
enrollees.  and  provide  assistance  to 
femiUes  in  making  informed  health  care 
decisions  about  their  health  plans, 
professionals,  and  facilities.  Section 
457.495  provides  that,  in  its  State  plan, 
a  State  must  describe  its  methods  for 
assiuing:  (1)  The  quahty  and 
appropriateness  of  care  provided  imder 
the  plan  particularly  with  respect  to 
well-baby,  well-child  and  adolescent 
care,  and  immunizations;  (2)  access  to' 
covered  services,  including  emergency 
services  as  defined  at  §  457.10;  (3)  and 
appropriate  and  timely  procedures  to 
monitor  and  treat  enrollees  with 
chronic,  complex,  or  serious  medical 
conditions,  including  access  to 
specialists  experienced  in  treating  the 
specific  medical  condition;  and  (4)  that 
decisions  related  to  the  prior 
authorization  of  health  services  are 
completed  in  accordance  with  the    ' 
medical  needs  of  the  patient,  within  14 
days  of  the  receipt  of  a  request  for 
services. 

•  Access  to  Emergency  Services 
Sections  §§  457.410(b),  457.515(f), 

457.555(d).  and  457.495  address  the 
right  to  access  emergency  services. 
Section  §457.10  defines  "emergency 
medical  condition"  and  "emergency 
services"  using  \he  "prudent  layperson" 
standard  recommended  by  the 
President's  Advisory  Commission  and 
adopted  by  many  States  in  their 
consumer  protection  laws.  Section 
457.410(b)  requires  that  regardless  of  the 
type  of  health  benefits  coverage  offered 
under  a  State's  plan,  the  State  must 
provide  coverage  for  emergency  services 
as  defined  in  §  457.10. 


Under  §  457.555(d),  for  targeted  low- 
income  children  whose  family  income 
is  bom  101  to  150  percent  of  the  FPL. 
the  State  may  charge  up  to  twice  the 
charge  for  non-institutional  services,  up 
to  a  maximuq}  amount  of  $10.00,  for 
services  furnished  in  a  hospital 
emergency  room  if  those  services  are  not 
emergency  medical  services  as  defined 
in  §457.10.  Under  §457.515(0,  States 
must  assure  that  enrollees  will  not  be 
held  liable  for  cost-sharing  amounts 
beyond  the  co-payment  amoimts 
specified  in  the  State  plan  for 
emergency  services  provided  at  a 
facility  that  does  not  participate  in  the 
enroUee's  managed  care  network. 
Section  457.495(b)  provides  that  in  its 
State  plan,  a  State  must  describe  its 
methods  for  assiu'ing  the  quality  and 
appropriateness  of  care  provided  under 
the  plan  particularly  with  respect  to 
access  to  covered  services,  including 
emergency  services  as  defined  at 
§457.10. 

•  Participation  in  Treatment 
Decisions 

This  regulation  gives  enrollees  in 
separate  child  health  programs  the  right 
and  responsibility  to  participate  fully  in 
treatment  decisions.  Under  §457.110, 
the  State  must  make  accurate,  easily 
understood,  linguistically  appropriate 
information  available  to  families  of 
potential  applicants,  applicants  and 
enrollees  and  provide  assistance  to 
families  in  making  informed  health  care 
decisions  about  their  health  plans, 
professionals,  and  facilities.  The  State 
must  also  make  available  to  applicants 
and  enrollees  information  on  the 
amount,  diuation  and  scope  of  benefits 
and  names  and  locations  of  ciurent 
participating  providers,  among  other 
items.  In  addition,  under  §  457.985, 
States  must  guarantee  that  its  contracts 
for  coverage  and  services  comply  with 
the  prohibition  on  interference  with 
health  care  professionals'  advice  to 
enrollees,  requirement  that 
professionals  provide  information  about 
treatment  in  an  appropriate  maimer,  the 
limitations  on  physician  incentive 
plans,  and  the  information  disclosure 
reqmrements  related  to  those  physicians 
incentive  plans  referenced  in  that 
provision.  We  also  require  under 
§  457.110(b)(5)  that  die  State  have  a 
mechanism  in  place  to  ensure  that 
information  on  physician  incentive 
plans,  as  required  by  §  457.985,  is 
available  to  potential  applicants, 
applicants  and  eiu'ollees  in  a  timely 
manner.  We  also  provide  under 
§457.130  that  the  State  plan  must 
include  an  assiu-ance  that  the  State  will 
comply  with  all  applicable  civil  rights 
requirements,  including  title  VI  of  the 
Civil  Rights  Act  of  1964,  title  11  of  the 


Americans  with  Disabilities  Act  of  1990, 
section  504  of  the  Rehabilitation  Act  of 
1973,  the  Age  Discrimination  Act  of 
1975,  45  CFR  part  80,  part  84,  and  part 
91,  and  28  CFR  part  35. 

•  Civil  Rights  Assurances 

In  §  457.130.  we  require  in  the  State 
plan  an  assurance  that  the  State  will 
comply  with  all  applicable  civil  rights 
requirements,  including  title  VI  of  the 
Civil  Rights  Act  of  1964,  tide  11  of  the 
Americans  with  Disabilities  Act  of  1990, 
section  504  of  the  Rehabilitation  Act  of 
1973,  the  Age  Discrimination  Act  of 
1975,  45  CFR  parts  80,  84,  and  91,  as 
well  as  28  CFR  part  35.  These  civil 
rights  laws  prohibit  discrimination 
based  on  race,  sex,  ethnicity,  national 
origin,  religion,  or  disability. 

•  Confidentiality  of  Health 
Information 

The  regulations  address  this  right  in 
§457.1110,  which  provides  privacy 
protections  to  enrollees  in  separate 
child  health  programs.  Under  that 
section,  the  State  must  ensure  that,  for 
medical  records  and  any  other  health 
and  enrollment  information  maintained 
with  respect  to  enrollees  (in  any  form) 
that  identifies  particular  enrollees;  the 
State  and  its  contractors  must  establish 
and  implement  certain  procedures  to 
ensvue  the  protection  and  maintenance 
of  this  information. 

•  Review  Process 

Sections  457.1130(b)  and  457.1150(b) 
provide  that  enrollees  in  separate  child 
health  programs  must  have  an 
opportimity  for  an  independent  external 
review  by  the  State  or  a  contractor,  other 
than  the  contractor  responsible  for  the 
matter  subject  to  external  review,  of  a 
decision  by  the  State  or  its  contractor  to 
delay,  deny,  reduce,  suspend,  or 
terminate  health  services,  in  whole  or  in 
part,  including  a  determination  about 
the  type  or  level  of  services;  or  for 
failure  to  approve,  furnish,  or  provide 
payment  for  health  services  in  a  timely 
manner.  Section  457.1160(b)  sets  a  time 
fi-ame  luider  which  this  process  must 
occur,  including  an  expedited  time 
fiame  in  the  case  where  an  enroUee's 
life  or  health  or  ability  to  attain, 
maintain  or  regain  maximum  function 
are  in  jeopardy. 

2.  Basis,  Scope,  and  Applicability 
§457.1100 

This  subpart  interprets  and 
implements  section  2101(a)  of  the  Act, 
which  provides  that  the  purpose  of  tide 
XXI  of  the  Act  is  to  provide  funds  to 
States  to  enable  them  to  initiate  and 
expand  the  provision  of  child  health 
assistance  to  uninsured,  low-income 
children  in  an  effective  and  efficient 
manner;  section  2102(a)(7)(B)  of  the  Act, 
which  requires  that  the  State  plan 
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include  a  description  of  the  methods 
used  to  assure  access  to  covered 
services,  including  emergency  services; 
section  2102(b)(2)  of  the  Act,  which 
requires  that  the  State  plan  include  a 
description  of  methods  of  establishing 
and  continuing  eligibility  and 
enrollment;  and  section  2103,  which 
outUnes  coverage  requirements  for  a 
State  that  provides  child  health 
assistance  through  a  separate  child 
health  program.  This  subpart  sets  forth 
minimum  standards  for  applicant  and 
enrollee  protections  that  apply  to 
separate  child  health  programs. 

3.  Definitions  and  Use  of  Terms 
(Selected  Provisions  of  Proposed 
§457.902) 

Below  we  will  address  the  comments 
on  the  definitions  in  proposed  §  457.902 
and  terms  used  in  proposed  §  457.985 
that  relate  to  the  applicant  and  eiU'oUee 
protections  set  forth  in  this  new  subpart 
K. 

In  proposed  §457.902,  we  defined 
contractor  as  "any  individual  or  entity 
that  enters  into  a  contract,  or  a 
subcontract  to  provide,  arrange,  or  pay 
for  services  under  tide  XXI  of  the  Act. 
This  definition  includes,  but  is  not 
limited  to,  managed  care  organizations, 
prepaid  health  plans,  primary  care  case 
managers,  and  fee-for-service  providers 
and  insurers."  As  stated  in  the  preamble 
to  the  proposed  rule,  we  defined  the 
term  contractor  in  proposed  §457.902 
because  it  is  used  most  significandy  in 
reference  to  accoimtability  for  ensiuing 
program  integrity.  However,  we  also 
used  the  term  in  proposed  §457.985 
relating  to  grievances  and  appeals. 
Because  the  term  is  now  used  in 
subparts  I  and  K,  we  moved  the 
definition  of  contractor  to  §  457.10.  We 
retained  the  definition  of  contractor  set 
forth  in  the  proposed  regidation.  We 
defined  the  term  "grievance"  in 
proposed  §457.902  as  "a  written 
communication,  submitted  by  or  on 
behalf  of  an  enrollee  in  a  child  l^ealth 
program,  expressing  dissatisfaction  with 
any  aspect  of  a  State,  a  managed  care  or 
fee-for-service  entity,  or  a  provider's 
operations,  activities  or  behavior  that 
pertains  to — (1)  The  availability, 
delivery,  or  quality  of  health  care 
services,  including  utilization  review 
decisions  that  are  adverse  to  the 
enrollee;  (2)  pa3rment,  treatment,  or 
reimbursement  of  claims  for  health  care 
services;  or  (3)  issues  unresolved 
through  the  complaint  process 
established  in  accordance  with 
§  457.985(e)."  hi  the  preamble  to  the 
proposed  rule,  we  indicated  that  we 
"defined  the  term  'grievance'  to  provide 
some  centext  into  the  section  requiring 
States  to  have  written  procedures  for 


grievances  and  appeals."  We  defined 
the  term  grievance  to  be  consistent  with 
the  proposed  Medicaid  managed  care 
regulations,  and  to  give  the  States  the 
opportimity  to  utilize  the  process  that  is 
already  in  place  for  the  Medicaid 
program. 

As  noted  earlier,  we  are  now  referring 
to  the  procediu^  protections  afforded  to 
applicants  and  enrollees  in  separate 
child  health  programs  imder  this 
regulation  as  a  "review  process." 
Because  the  term  grievance  is  no  longer 
used  or  needed  in  our  provisions 
regarding  the  review  process,  we 
removed  the  definition  from  the 
regulation  text. 

Comment:  One  commenter  noted  that 
there  is  a  definition  of  the  term 
"grievance,"  but  no  definition  of  the 
term  "appeal."  Another  commenter 
proposed  that  we  delete  the  definition 
of  grievance.  Several  commenters 
recommended  that  HCFA  ensure  that 
the  terms  "grievance"  and  "appeal"  are 
employed  consistentiy  across  all 
programs,  including  Medicare, 
Medicaid  and  SCHIP;  these  commenters 
expressed  confusion  about  different 
uses  of  the  terms  "grievance,"  "appeal" 
and  "complaint"  in  these  other 
programs.  One  commenter  also 
questioned  whether  the  reference  to 
§  457.985(e)  was  intended  to  be  to 
§  457.985(d).  This  commenter 
recommended  that  it  would  be  clearer 
for  HCFA  to  use  the  terminology  used 
in  the  proposed  Medicaid  managed  care 
regulations.  Another  commenter  argued 
that  federal  requirements  for  resolving 
enrollee  complaints  and  grievances  will 
reduce  plan  participation  because  many 
plans  will  not  be  willing  to  have 
separate  processes  for  SCHIP  enrollees 
that  exceed  existing  State  statutory 
requirements. 

Response:  Consistent  with  our 
modified  approach  to  requirements  in 
this  area,  under  which  we  give  States 
flexibility  in  how  they  choose  to  handle 
many  types  of  disputes,  we  removed  the 
definition  of  "grievance"  from  the 
regulation  text.  We  are  now  referring  to 
the  procediu^  protections  afforded  to 
enrollees  in  separate  child  health 
programs  under  this  regxdation  as  a 
"review  process."  Therefore,  we  did  not 
add  a  definition  of  "appeal."  We 
rectified  the  incorrect  cross-reference 
noted  by  the  commenter  in  removing 
the  definition  of  grievance  from  the 
regulation  text.  We  agree  that,  to  the 
extent  that  we  intend  to  impose 
Medicaid  requirements,  we  should  use 
the  same  terminology.  In  this  regulation, 
however,  we  determined  not  to  require 
States  to  adopt  the  Medicaid  approach 
to  review  processes,  but  we  did  attempt 


to  use  consistent  terminology  as 
appropriate. 

In  order  to  assure  the  fair  and  efficient 
operation  of  SCHIP  and  to  ensiue  that 
children  eUgible  for  coverage  under 
separate  child  health  programs  have 
access  to  the  health  care  services 
provided  under  tide  XXI,  these  final 
rules  establish  minimum  consumer 
protection  standards  for  appUcants  and 
enrollees  in  separate  child  health 
programs  balancing  a  recognition  that 
State  law  varies  in  this  area  with  the 
need  to  assure  certain  protections  to  all 
children,  regardless  of  where  they  live. 
If  a  contractor  serving  separate  child 
health  program  enrollees  is  subject  to 
State  consiuner  protection  law  diat  is 
more  prescriptive  in  the  areas  addressed 
by  this  regulation,  then  the  contractor, 
in  complying  with  State  law,  will 
comply  with  this  Federal  regulation  as 
well. 

(Jomment:  Several  commenters 
believed  the  term  "contractor"  as  used 
in  §  457.985(a)  is  too  broad.  One 
commenter  said  the  definition  appeared 
to  include  every  fee-for-service 
physician  that  serves  a  participant  in  a 
separate  child  health  program. 
According  to  this  commenter,  this  rule 
makes  such  a  physician's  decision  to 
provide  Tylenol  instead  of  an  antibiotic 
subject  to  a  grievance  procediue.  The 
commenter  noted  that  this  policy  may 
discourage  physician  participation  in 
the  program  and  recommended  that  the 
statement  exclude  those  providers  to 
whom  the  em-ollee  is  not  "locked  in"  or 
whom  the  enrollee  is  not  otherwise 
required  to  utilize.  One  commenter 
noted  that  inconsistency  in  the  use  of 
"participating  contractors"  in 
§ 457.995(g)(1)  and  "participating 
providers"  in  §457. 985(a)  resulted  in 
confusion.  Another  commenter  believed 
that  the  term  "participating  providers" 
as  used  in  §  457.985(a)  needed  to  be 
clarified  because  "providers"  are 
generally  defined  as  health  care 
professionals,  agencies  or  institutions.  It 
was  also  not  clear  to  this  commenter 
why  "health  providers"  would  be 
included  in  this  directive.  If  the  term 
intended  was  contractors,  in  the  view  of 
this  commenter,  §  457.985(a)  should  be 
amended.  If  another  meaning  ia 
intended,  the  commenter  recommended 
that  it  be  added  to  the  definitions  at 
§457.902. 

Response:  We  intended  to  include  in 
the  term  "contractor"  any  individual  or 
entity  that  would  enter  into  a  contract 
with  a  State  to  furnish  child  health 
assistance  to  targeted  low-income 
children.  As  reflected  in  §§  457.1130(b) 
and  457.1150(b).  we  believe  enrollees 
must  have  an  opportujiity  for  an 
independent,  external  review  of  a 
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detennination  to  delay,  deny,  reduce, 
suspend,  or  terminate  health  services,  in 
whole  or  in  part,  including  a 
determination  about  the  type  or  level  or 
services:  or  for  failure  to  approve, 
furnish,  or  provide  payment  for  health 
services  in  a  timely  manner.  This  right 
applies  whether  or  not  the  actions 
mentioned  were  taken  by  a  State 
directly  or  by  a  contractor.  Because  we 
believe  that  we  accomplish  this  goal 
with  the  definition  as  proposed,  we  did 
not  modify  the  definition  of  contractor. 
We  agree  that  we  created  confusion  by 
using  "participating  contractors"  and 
removed  §  457.995(g)(1)  and  its 
reference  to  "participating  contractors" 
from  the  regulation  text.  We  also  agree 
that  we  created  confusion  by  using  the 
term  "participating  providers"  and  not 
defining  it.  Our  intent  was  to  ensiue 
that  applicants  and  enrollees  receive 
written  notice  of  decisions  that  they 
have  the  opportunity  to  challenge 
through  a  review  process.  In  §457.1180, 
we  did  not  use  the  term  "participating 
provides,"  and  clarified  that  a  State 
must  assure  that  applicants  and 
enrollees  receive  timely  written  notice 
of  any  determinations  subject  to  review 
under  §457.1130.  This  could  be 
accomplished,  for  example,  by  requiring 
contracting  managed  care  entities  to 
provide  notice  either  directly  or  through 
a  provider  serving  as  an  agent  of  that 
entity. 

4.  Privacy  Protections  §  457.1110 
(Proposed  §457.990) 

We  proposed  that  the  State  plan  must 
assure  that  the  program  complies  with 
the  title  XIX  provisions  as  set  forth 
under  part  431,  subpart  F — Safeguarding 
Information  on  Applicants  and 
Recipients.  Moreover,  we  proposed  that 
the  State  plan  must  assure  the 
protection  of  information  and  data 
pertaining  to  enrollees  by  providing  that 
all  contracts  will  include  guarantees 
that: 

•  Original  medical  records  are 
released  only  in  accordance  with 
Federal  or  State  law,  or  court  orders  or 
subpoenas: 

•  Information  bom  or  copies  of 
medical  records  are  released  only  to 
authorized  individuals; 

•  Medical  records  and  other 
information  are  accessed  only  by 
authorized  individuals; 

•  Confidentiality  and  privacy  of 
minors  is  protected  in  accordance  with 
applicable  Federal  and  State  law: 

•  Enrollees  have  timely  access  to 
their  records  and  to  information  that 
pertains  to  them;  and 

•  Enrollee  information  is  safeguarded 
in  accordance  with  all  Federal  and  State 
laws  relating  to  confidentiality  and 


disclosiue  of  mental  health  records, 
medical  records,  and  other  information 
about  the  enrollees. 

We  proposed  that  State  child  health 
plans  are  subject  to  any  Federal 
information  disclosure  safeguard 
requirements  as  well  as  requirements  set 
forth  by  their  State  regarding 
information  disclosure,  including  use  of 
the  Internet  to  transmit  SCHIP  data 
between  and  among  the  State  and  its 
providers.  We  also  proposed  that 
electronic  transmission  of  data  to  HCFA 
must  comply  with  HCFA's  policies  and 
requirements  regarding  privacy  and 
confidentiality  of  data  transmissions. 
Data  transmissions  between  providers, 
health  plans,  and  the  State  would  be 
subject  to  these  requirements.  Finally, 
we  proposed  to  provide  that  the  State 
must  assure  that  the  program  will  be 
operated  in  compliance  with  all 
applicable  State  and  Federal 
requirements  to  protect  the 
confidentiality  of  information 
transmitted  by  electronic  means, 
including  the  Internet. 

Comment:  One  conunenter  strongly 
supported  the  inclusion  of  the  Medicaid 
privacy  protections  for  all  SCHIP 
enrollees  and  the  listed  contract 
requirements  regarding  information 
protection  and  access  for  enrollees. 

Response:  We  appreciate  the 
commenter's  support  for  the  inclusion 
of  the  specific  language  relating  to  the 
Medicaid  provisions,  and  we  have 
retained  this  reqiurement  in  the  final 
rule.  As  for  the  listed  contract 
requirements  regarding  information 
protection  and  access  for  enroUees,  we 
have  modified  slighUy  our  requirements 
in  the  final  rule.  Specifically,  we  are 
requiring  that  for  medical  records  and 
any  other  health  information 
maintained  with  respect  to  enrollees 
that  identifies  particiUar  enrollees. 
States  and  their  contractors  must  abide 
by  all  applicable  Federal  and  State  law 
regarding  confidentiality  and  disclosure: 
maintain  records  and  information  in  a 
timely  and  accurate  manner;  specify  the 
purpose  for  which  information  is  used 
and  disclosed;  and  except  as  provided 
by  Federal  or  State  law,  ensure  that 
enrollees  may  request  and  receive  a 
copy  of  their  records  and  request  that 
information  be  supplemented  or 
corrected.  To  minimize  potential 
inconsistencies  with  other  Federal 
regulations,  we  have  removed  the 
specific  references  to  safeguarding 
electronic  data  transmissions,  including 
the  use  of  the  Internet  to  transnut  SCHIP 
data.  Similarly,  we  have  eliminated  the 
language  requiring  safeguarding  of 
information  because  subpart  F  of  part 
431  already  includes  sudi  a 
requirement.  We  also  clarify  that 


original  medical  records  and  other 
identifiable  information  must  be  offered 
the  same  level  of  protection  under  this 
rule.  These  revisions  shoidd  not  be 
interpreted  as  a  reduction  in  privacy 
protections.  The  protections  addressed 
by  the  commenter  will  be  afforded  to 
SCHIP  applicants  and  enrollees  in 
separate  child  health  programs, 
consistent  with  any  other  applicable 
law. 

Comment:  Two  commenters 
supported  the  provision  requiring  that 
the  State  plan  must  provide  that  all 
contracts  will  include  guarantees  that 
protect  the  confidentiality  and  privacy 
of  nunors,  subject  to  applicable  Federal 
and  State  law.  One  conunenter  noted 
that  both  State  and  Federal  law  contain 
a  variety  of  provisions  that  protect  the 
confidentiality  of  minors.  According  to 
this  commenter,  minor  consent  statutes 
in  every  State  accord  minors  the  right  to 
give  their  own  consent  for  services  and 
often  provide  confidentiality  protection 
for  minors  as  well.  Another  commenter 
believed  that  confidentiality  is  critical 
to  ensure  that  adolescents  seek  health 
care  services,  particularly  those  related 
to  reproductive  health.  Both  adolescents 
and  providers  consistently  identify 
concerns  about  confidentiality  as  a 
major  obstacle  to  health  care  for 
adolescents.  This  commenter  luged 
HCFA  to  encourage  States  to  ensure  that 
all  information,  including  statements 
explaining  benefits  related  to 
reproductive  health  services  and  family 
plaiming,  is  provided  to  enrollees  in  a 
confidential  manner. 

Response:  We  appreciate  these 
commenters'  support.  The  final  rule 
requires  States  to  abide  by  all  applicable 
Federal  and  State  laws  regarding 
confidentiality  and  disclosure, 
including  those  laws  addressing  the 
confidentialify  of  information  about 
minors  and  the  privacy  of  minors,  and 
privacy  of  individually  identifiable 
health  information. 

Comment:  One  commenter 
recommended  that  HCFA  explain  in  the 
preamble  language  how  these  privacy 
protections  interact  with  the  privacy 
standards  proposed  in  October  1999  and 
the  security  standards  proposed  in 
August  1998.  This  commenter  believed 
that  it  is  extremely  important  that  all  of 
the  protections  are  harmonized  so  that 
the  legal  interpretations  of  State  and 
contractor  obligations  are  not 
unnecessarily  confusing.  Oiher 
commenters  noted  that  the  SCHIP 
protections  should  be  consistent  with 
the  rulemaking  on  Standards  for  Privacy 
of  Individually  Identifiable  Health 
Information  (Federal  Register, 
November  3,  1999). 
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One  commenter  expressed  general 
concern  about  what  they  viewed  as  the 
lack  of  consistency  across  the  federal 
government  and  the  States  regarding 
privacy  standards.  The  commenter 
noted  that  dual  regulation  increases 
compliance  costs,  which  are  ultimately 
passed  on  to  enrollees  and  consumers. 
This  commenter  specifically  suggested 
that  §  457.990(b)  be  deleted  and  . 
replaced  with  a  requirement  that  the 
State  health  plan  must  assiue  the 
protection  of  information  and  data 
pertaining  to  enrollees  by  providing  that 
all  contracts  contain  identical  privacy 
protections  as  required  under  current 
federal  Medicaid  contract  requirements. 
If  this  change  was  not  acceptable,  the 
commenter  had  alternative  suggestions. 
The  commenter  first  noted  that  the  term 
"authorized  individuals"  is  not  defined 
in  § 457.990(b)(2)  and  §  457.990(b)(3) 
and  suggested  that  clarification  is 
necessary  to  ensure  that  this  definition 
includes  all  parties  needing  access  to 
enrollee  information  for  treatment, 
administration,  payment,  health  care 
operations  and  other  appropriate 
purposes  consistent  with  Medicaid 
standards.  Second,  this  commenter 
suggested  the  need  to  clarify  in 
§  457.990(b)(5)  that  enrollees'  right  to 
access  information  pertaining  to  them 
falls  under  the  Federal  Privacy  Act  of 
1974. 

Response:  We  agree  with  the  need  to 
harmonize  the  SCHIP  privacy 
requirements  and  other  Federal  privacy 
law  and  policy,  and  as  a  result  have 
made  several  changes  to  this  section.  In 
revising  §457.1110,  we  examined  the 
proposed  Medicaid  Managed  Care 
regulation  (63  FR  52022),  the  proposed 
Medicare+Choice  regulation  (63  FR 
34968),  and  the  proposed  requirements 
set  forth  under  the  authority  of  the 
Health  Insiurance  Portability  and 
Accoimtabihty  Act  (HIPAA). 
Additionally,  we  acknowledge  the 
commenters"  point  that  "authorized 
individuals"  was  not  defined  and  have 
deleted  it  from  the  final  regulations  so 
as  not  to  conflict  with  Federal  or  State 
law  addressing  permissible  disclosiues. 
We  also  elected  not  to  specify  particular 
Federal  or  State  laws  in  the  final 
regulation  (in  order  to  clarify  that  we 
intend  to  require  that  States  follow  all 
applicable  Federal  and  State  laws, 
including  laws  and  regulations  not  yet 
finalized  or  developed). 

Comment:  One  commenter 
recommended  that  HCFA  review  the 
American  Academy  of  Pediatrics  policy 
statement,  "Privacy  Protection  of  Health 
Information:  Patient  Rights  and 
Pediatrician  Responsibilities" 
(Pediatrics  Vol.  104  No.  4,  October 
1999). 


Response:  We  appreciate  the 
suggestion  that  we  review  the 
Academy's  report,  and  in  our  review 
found  that  it  provided  useful 
information  regarding  patient  rights  and 
pediatrician  responsibilities  from  the 
Academy's  perspective.  We  encourage 
providers  and  others  to  review  the 
report  for  additional  information  on 
complying  with  aspects  of  Federal  and 
State  privacy  law.  For  the  purposes  of 
this  regulation,  however,  we  attempted 
to  harmonize  the  privacy  requirements 
for  separate  child  health  programs  with 
other  applicable  Federal  law,  and  opted 
not  to  adopt  additional  measiues. 

Comment:  One  commenter  expressed 
that  §  457.995(f)  is  awkward  in  tiiat  it 
excludes  confidentiality  protections  and 
access  rights  afforded  by  other  laws, 
such  as  local  or  tribal  laws,  as  well  as 
industry  practices  that  are  more 
protective  of  confidentiality  and  provide 
greater  access  to  health  information. 
This  commenter  recommended 
removing  the  words  "oidy"  and  "federal 
and  State  law"  from  §  457.995(f)  so  that 
it  reads:  "States  must  ensiue  the 
confidentiality  of  a  enroUee's  health 
information  and  provide  eiuoUees 
access  to  medical  records  in  accordance 
with  applicable  law  (§  457.990)." 

Response:  As  noted  above,  we 
removed  §  457.995(f)  from  the 
regulation  text.  We  considered  this 
comment,  however,  with  respect  to 
proposed  §  457.990(b)(1),  (b)(4),  and 
(b)(6).  We  did  not  intend  the  proposed 
privacy  protections  to  preclude  greater 
local  or  tribal  protections  or  protections 
of  enrollee  access  to  information. 
However,  depending  upon  the 
applicable  Federal  or  State  law,  it  is 
possible  that  local  or  tribal  protections 
coiUd  be  preempted  if  the  Federal  or 
State  law  in  questions  requires  a 
preemption. 

Comment:  One  State  indicated  that  its 
separate  child  health  program  uses  a 
premium  assistance  program  under 
which  it  would  not  contract  for  health 
services  and  therefore  would  not  have  a 
mechanism  to  enforce  the  proposed 
privacy  requirements.  The  State 
indicated  that  the  mechanism  available 
to  impose  these  requirements  is  the 
State  Insurance  Code,  and 
recommended  it  be  recognized. 

Response:  States  are  required  to 
ensure  that  enrollees  in  separate  child 
health  programs  are  covered  by  the 
minimum  privacy  protections  defined 
under  §457.1110  of  this  regulation, 
regardless  of  what  model  is  used  to 
deliver  services  imder  a  separate  child 
health  program  funded  with  Federal 
SCHIP  funds.  If  the  premiiun  assistance 
program  is  subject  to  State  insiuance 
law  that  requires  the  minimiun  privacy 


protections  consistent  with  those  set 
forth  by  this  regulation,  then  the  State 
will  be  in  compliance  with  this 
requirement.  If  a  group  health  plan 
participating  in  the  State's  premium 
assistance  program  does  not  comply 
with  the  minimiun  privacy 
requirements  set  forth  in  this  regulation, 
then  the  State  may  not  provide  SCHIP 
coverage  to  separate  child  health 
program  enrollees  through  that  group 
health  plan. 

5.  Review  Processes  §§  457. 1 120- 
457.1190  (Proposed  §  457.985) 

In  the  proposed  rule,  we  provided 
that  the  State  and  its  participating 
providers  must  provide  applicants  and 
eiut)llees  written  notice  of  the  right  to 
file  grievances  and  appeals  in  cases 
where  the  State  or  its  contractors  take 
action  to:  (1)  deny,  suspend  or  terminate 
eligibility;  (2)  reduce  or  deny  services 
provided  imder  the  State's  benefit 
package;  (3)  disenroll  for  failiu«  to  pay 
cost  sharing.  In  addition,  proposed 
sections  §§457.365,  457.495,  and 
457.565,  respectively,  required  that 
§457.985  apply  in  these  specific 
circiunstances.  In  §  457.361(c),  we 
proposed  to  require  that  the  State  must 
send  each  applicant  a  written  notice  of 
the  decision  on  the  application  and  if 
eligibility  is  denied  or  terminated,  the 
specific  reason  or  reasons  for  the  action 
and  an  explanation  of  the  right  to 
request  a  hearing  within  a  reasonable 
amoimt  of  time. 

We  further  proposed  in  §  457.985(d) 
that  the  State  must  establish  and 
maintain  written  procedures  for 
addressing  grievances  and  appeal 
requests,  including  processes  for 
internal  review  by  the  contractor  and 
external  review  by  an  independent 
entity  or  the  State  agency.  We  proposed 
that  these  procedures  for  grievances 
must  comply  with  the  State 
requirements  for  grievances  and  appeals 
that  are  currenUy  in  effect  for  health 
insurance  issuers  (as  defined  in  section 
2791(b)  of  the  Public  Health  Service 
Act)  within  the  State.  We  proposed  that 
procedures  must  include  a  guarantee 
that  the  grievance  and  appeals  requests 
will  be  resolved  within  a  reasonable 
period  of  time. 

We  also  proposed  that  States  may 
elect  to  use  the  grievance  procedures  as 
described  in  part  431 ,  subpart  E 
regarding  fair  hearings  for  Medicaid 
applicants  and  recipients,  and  the' 
Medicaid  grievance  and  appeal 
procedures  for  Medicaid  managed  care 
entities,  which  were  set  forth  in  the 
Medicaid  Managed  Care  proposed  rule 
(63  FR  52022). 

We  further  proposed  to  require  that 
the  States  and  their  contractors  must 
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have  in  place  a  meaningful  process  for 
reviewing  and  resolving  complaints  that 
are  submitted  outside  of  the  grievance 
and  appeals  procedures  as  part  of  the 
quality  assurance  process. 

]n  addition,  we  proposed  at 
§  457.985(e)  that  the  State  must 
guarantee,  in  all  contracts  for  coverage 
and  services,  enrollee  access  to 
information  related  to  actions  which 
could  be  subject  to  appeal  in  accordance 
with  the  "Medicare+Choice"  regulation 
at  §422.206,  which  prohibits  "gag 
rules"  and  protects  enrollee-provider 
communications,  and  §422.208  and 
§  422.210,  which  address  limitations  on 
physician  incentive  plans  and 
requirements  for  information  disclosure 
to  enroUees  related  to  those  plans. 

Following  are  responses  to  comments 
on  proposed  §  457.985. 

Comment:  One  commenter  suggested 
reorganizing  §  457.985  into  a  more 
logical  format  to  keep  all  of  the 
grievance  sections  in  one  subpart,  with 
cross-references  a^  appropriate. 

Response:  We  agree  with  this 
comment  and  made  appropriate  changes 
to  the  regulation  text  to  consolidate 
provisions  relating  to  the  review 
process.  In  this  final  regulation,  we 
moved  proposed  §457.985(a),(b),(c),  and 
(d)  relating  to  review  procedures  firom 
subpart  I  to  subpart  K,  and  further 
revised  and  clarified  these  sections. 

We  retained  subparagraph  (e)  related 
to  provider-enrollee  cooununications 
and  limits  on  physician  incentives  as 
the  whole  §  457.985  in  subpart  I.  In 
addition,  to  improve  clarity  and  to  be 
responsive  to  comments,  we  revised  that 

Sections  §§457.1120-457.1190  are 
the  provisions  of  the  final  regiilation 
that  represent  the  reworking  of 
proposed  §457.985.  Subpart  K  now 
contains  most  of  the  provisions  relating 
to  the  review  process,  and  related 
provisions  in  other  subparts  were 
revised  or  deleted  as  appropriate,  to  be 
consistent  with  the  provisions  of 
subpart  K. 

Comment:  Many  commenters  noted 
that  the  lack  of  minimtim  standards  may 
cause  lengthy  time  periods  for 
completion  of  grievance  and  appeals 
processes,  leaving  many  enroUees 
without  needed  benefits.  The 
commenters  believed  that,  despite  the 
difficulties  in  establishing  a  grievance 
and  appeals  system  that  addresses  the 
needs  of  States,  participating 
contractors,  Medicaid,  and  SCHIP. 
consistency  between  the  Medicaid  and 
SCHIP  procedures  is  integral  to  ensuring 
ease  of  administration  for  providers  and 
quality  care  for  enroUees.  The 
commenters  noted  that  because 
enroUees  may  transfer  between 


Medicaid  and  SCHIP  at  different  times, 
consistency  in  the  application  of 
grievances  and  appeals  processes  woiUd 
eliminate  confusion.  The  commenters 
recommended  that  HCFA  establish  a  set 
of  minimum  standards  the  States  and 
participating  providers  must  meet  when 
providing  services  to  enroUees. 

Response:  In  finalizing  this 
regulation,  we  attempted  to  strike  a 
balance  between  State  flexibility  and 
enroUee  protection  consistent  with  the 
provisions  and  framework  of  title  XXI. 
Rather  than  requiring  Medicaid 
grievance  and  appeal  requirements  for 
separate  child  health  programs,  we 
adopted  core  elements  for  a  review 
process  under  §  457.1140,  and 
minimiun  standards  for  impartial 
review,  under  §457.1150,  that  States 
with  separate  child  health  programs 
must  meet.  We  also  included,  under 
§457.1160,  specific  time  fi'ames  for 
review  of  health  services  matters  and  a 
requirement  that  review  of  eligibUity 
and  enrollment  matters  be  completed 
within  a  reasonable  amount  of  time.  We 
also  required,  in  both  cases,  that  States 
consider  the  need  for  expedited  review 
in  appropriate  circumstances.  We 
recognize  that  enroUees  will  often  move 
between  the  two  programs,  and  we 
encourage  States  to  standardize  the 
review  processes  to  the  extent  possible 
and  rely  on  Medicaid  procedures  when 
it  is  advisable  to  do  so.  In  §457.110,  we 
also  require  that  States  notify  potential 
applicants,  appUcants  and  enroUees  of 
the  procediual  protections  afforded  to 
applicants  and  enroUees  under  the 
separate  child  health  program.  This 
information  should  help  ease  transition 
between  Medicaid  and  separate  child 
health  programs,  to  the  extent  that  a 
State  chooses  to  implement  different 
review  systems. 

Comment:  Several  commenters 
beUeved  that  grievance  and  appeal 
rights  are  inappropriate  for  title  XXI. 
Likewise,  one  commenter  believed  that 
SCHIP  is  not  an  entitlement  program 
and  should  not  be  subject  to  the 
grievance  procedines  required  for 
entitlement  programs.  In  the  view  of 
this  commenter,  HCFA  has  exceeded  its 
statutory  authority  in  applying  tlie 
CBRR  to  the  tide  XXI  regulations.  One 
commenter  recommended  deleting 
§  457.985  because,  in  their  view,  there  is 
no  basis  for  the  development  of  Federal 
grievance  or  appeal  processes  in  title 
XXI,  and  expressed  that  States  shoidd 
have  the  flexibility  to  develop  and  apply 
processes  consistent  with  State  law. 
Another  commenter  recommended  also 
deleting  §  457.365  because  they  believed 
we  had  exceeded  our  authority,  and 
reconunended  that  in  the  final  rule  a 
reference  to  aU  eligibiUty  actions 


(denial,  suspension,  and  termination)  be 
incorporated  in  §  457.361(c). 

Response:  We  acknowledge  that  a 
separate  child  health  program  may  be 
quite  different  bom  a  State's  Medicaid 
program,  and  the  final  regulation  does 
not  require  States  to  comply  with  the 
Medicaid  requirements  for  grievance 
and  appeal  procedures.  However,  we 
believe  that  States  operating  separate 
child  health  programs  under  title  XXI 
need  to  establish  a  review  process  and 
comply  with  minimiun  standards. 
WhUe  title  XXI  provides  States  with  a 
great  deal  of  flexibility,  section  2101(a) 
of  the  Act  provides  that  the  "purpose  of 
the  title  is  to  provide  funds  to  States  to 
enable  them  to  initiate  and  expand  the 
provision  of  child  health  assistance  to 
uninsured,  low-income  children  in  an 
effective  and  efficient  manner."  As  we 
asserted  in  the  preamble  to  the  proposed 
rule,  review  processes  that  meet  certain 
minimiun  standards  are  essential 
components  of  State  programs  in  order 
to  assure  that  child  health  assistance  is 
provided  in  an  effective  and  efficient 
manner. 

Moreover,  section  2102(b)(2)  requires 
that  a  State  plan  include  a  description 
of  methods  "of  establishing  and 
continuing  eligibility  and  enrollment." 
Procedures  to  address  adverse 
determinations  related  to  eligibility  or 
enrollment  are  necessary  for  ensuring 
accurate  assessments  of  initial  and 
ongoing  eligibiUty.  Section  2102(a)(7)(B) 
requires  a  State  in  its  State  plan  to 
describe  methods  used  "to  assure  access 
to  covered  services."  This  section 
supports  our  requiring  minimal 
standards  for  a  review  process  designed 
to  ensure  that  eligible  children  have 
access  to  covered  services,  including  an 
expedited  review  process  when  there  is 
an  immediate  need  for  health  services. 
Section  2103  also  requires  a  specific 
scope  of  coverage,  and  provides  the 
authority  for  the  provisions  of  the  final 
regulation  that  seek  to  assure  that  a 
meaningful  review  process  is  in  place  to 
enforce  that  access  requirement.  In  the 
final  regulation.  eUgibility  actions  and 
procedural  protections  related  to  such 
actions  are  described  in  §§  457.1130(a), 
457.1140.  457.1150(a).  457.1160(a). 
457.1170.  and  457.1180. 

Comment:  Several  commenters 
believed  States  should  be  allowed  to  use 
existing  appeal  mechanisms  for 
managed  care.  One  commenter  noted 
opposition  to  Federal  requirements  that 
would  force  the  States  to  alter  standard 
commercial  plan  contracts  (for  example, 
specific  appeals  criteria  or  procedures), 
and  urged  HCFA  to  allow  States  to 
develop  appeals  and  grievance 
procedures  that  are  consistent  with 
State  insurance  regulations.  Another 
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commenter  noted  that  under  New  York 
law.  Child  Health  Plus  enroUees  are 
granted  broad  grievance  and  utilization 
review  rights,  as  well  as  external  appeal 
rights  for  certain  determinations.  These 
rights  are  set  forth  in  detaU  in  the 
member  handbook  or  contract,  and 
whenever  services  under  the  program 
are  denied  as  not  medically  necessary, 
individuals  are  advised  of  their  appeal 
rights.  This  commenter  supported 
allowing  States  to  use  existing 
procedures  in  lieu  of  "Medicaid-style" 
procedures.  One  commenter  noted  that 
such  an  approach  is  more  efficient  and 
that  a  separate  grievance  process  would 
be  problematic  because  the  costs  of  it 
would  be  subject  to  the  10  percent 
administrative  cap. 

Response:  As  noted  above,  we  do  not 
require  any  particular  type  of  review 
process.  States  have  discretion  under 
these  rules  to  design  their  own  review 
process  and  we  fully  expect  that  such 
procedures  may  vary  from  State  to  State 
while  stiU  operating  consistent  with  the 
requirements  adopted  here.  We 
recognize,  however,  that  our  review 
process  requirements  might  necessitate 
changes  in  standard  commercial 
contracts  if  such  contracts  are  used  in 
separate  child  health  programs. 
However,  we  believe  that  these  changes 
are  likely  to  be  minimal  given  the  broad 
discretion  left  to  States  to  establish  their 
review  procedures.  The  regulations 
provide  a  minimum  level  of  protection 
to  applicants  and  enroUees  in  separate 
child  health  programs.  To  the  extent 
that  the  State  health  insurance  law  on 
reviews  is  more  stringent  than,  but  also 
compUes  with,  these  requirements  and 
the  State  or  its  contractor  is  subject  to 
that  State  health  insurance  law,  these 
rules  will  not  impose  any  new 
requirements  on  States  or  their 
contractors.  We  believe  that  title  XXI 
ensures  that  enroUees  enjoy  some 
minimal  procedural  protections 
regardless  of  the  State  in  which  they 
reside. 

Comment:  Several  commenters 
beUeved  that  HCFA  should  clarify  that 
States  with  separate  child  health 
programs  have  flexibility  in  setting  up 
appeals  processes  to  determine  what 
appeals  are  submitted  to  whom,  and  do 
not  need  to  use  the  Medicaid 
procedures.  For  example,  the 
commenters  asked  for  clarification  that, 
if  a  State  uses  the  health  plan  or  another 
appeals  body  for  its  review  process,  the 
State  can  have  grievances  sent  directly 
to  that  entity. 

Response:  While  the  use  of  Medicaid 
fair  hearing  procedures  for  a  separate 
chUd  health  program  may  be  efficient 
for  some  States  as  it  may  eliminate  the 
need  for  two  paraUel,  and  to  some 


extent,  duplicative  processes,  the  use  of 
Medicaid  procedures  is  not  required  in 
a  separate  child  health  program.  States 
may  determine  the  structure  of  their 
review  process  as  long  as  it  complies 
with  the  minimum  standards  of  this 
regulation.  In  order  to  alleviate  any 
confusion  created  by  the  language  of 
proposed  §  457.985(c).  which  noted  that 
States  have  the  option  to  adopt  the 
Medicaid  procedures,  we  removed  that 
language  from  the  final  regulation  text. 

Comment:  One  commenter  believed 
that  HCFA  should  clarify  that  States  that 
have  implemented  Medicaid  expansions 
must  provide  applicants  and  recipients 
all  of  the  Medicaid  protections. 

Response:  To  clarify.  States  that 
implement  Medicaid  expansions  must 
provide  applicants  and  enroUees  all  of 
the  Medicaid  protections.  Subpart  K 
only  appUes  to  separate  child  health 
programs. 

Comment:  One  conunenter  was 
concerned  about  the  grievance 
procedures  proposed  in  the  Medicaid 
managed  care  regulations.  The 
commenter  was  concerned  about  the 
meaning  of  the  term  "complaint;" 
obligations  to  submit  the  decision  and 
case  file  to  the  State  agency;  issues 
arising  from  the  State  fair  hearing 
process;  the  obligation  of  a  managed 
care  entity  to  issue  a  notice  of  intended 
action;  administrative  issues  regarding 
how  the  organization  handles 
complaints  and  grievances;  and 
continuation  of  benefits  obligations 
pending  appeal. 

Response:  This  commenter's  concerns 
relate  to  the  final  regulation  for 
Medicaid  managed  care,  and  are  beyond 
the  scope  of  this  regulation.  We  direct 
interested  parties  to  review  the 
Medicaid  managed  care  final  rule,  once 
published,  for  issues  related  to 
Medicaid  managed  care.  Again,  subpart 
K  only  applies  and  relates  to  separate 
child  health  programs. 

Comment:  One  commenter  requested 
that  HCFA  clarify  whether  a  State  that 
has  existing  laws  relating  to  consumer 
protections  is  able  to  choose  its 
Medicaid  procedures  instead.  A 
different  commenter  suggested  that  the 
proposed  regulations  could  be  read  to 
suggest  that  HCFA  anticipates  that 
States  wiU  use  both  the  Medicaid 
procedures  and  procedures  applicable 
to  commercial  health  plans.  However, 
this  commenter  noted  that  many  States 
do  not  have  the  same  grievance  rules  for 
Medicaid  and  for  conunercial  health 
plans,  so  it  may  be  impossible  for 
managed  care  entities  to  meet  both  sets 
of  requirements.  This  second 
commenter  assumed  that  HCFA 
intended  that  the  use  of  Medicaid 
procedures  and  procedures  applicable 


to  commercial  health  plans  would  be 
alternatives,  and  recommended  that 
HCFA  clarify  this  issue. 

Response:  As  noted  above,  the  use  of 
Medicaid  procedures  may  be  efficient 
for  States,  but  those  procedures  are  not 
required.  State  laws  applicable  to 
commercial  pleuis  may  or  may  not  apply 
to  a  separate  chUd  health  program, 
depending  on  the  provisions  of  the  State 
law.  We  expect  that  States  that  decide 
to  adopt  Medicaid  procedures  for  the 
review  process  in  their  separate  chUd 
health  program  will  thereby  be  meeting 
State  law  requirements  applicable  to 
commercial  health  plans.  However,  this 
rule  only  establishes  core  elements  and 
minimum  standards  for  reviews;  it  does 
not  require  States  to  adopt  Medicaid 
review  procedines. 

Comment:  A  few  commenters 
proposed  giving  States  three  options  to 
comply  with  requirements  for  grievance 
and  appeals  procedures:  (1)  processes 
that  comply  with  the  State  grievance 
and  appeal  procedures  currently  in 
effect  for  health  insurance  issuers;  (2) 
the  Medicaid  rules,  systems  and 
procedures;  or  (3)  the  Health  Carrier 
External  Review  Model  Act  as 
developed  by  the  National  Association 
of  Insurance  Commissioners  (NAIC). 

Response:  We  appreciate  the 
suggestion  on  possible  models. 
However,  rather  than  mandating  a 
specific,  detailed  model  that  States  must 
foUow,  we  elected  instead  to  establish 
core  elements  and  minimum  standards 
that  reflect  the  most  important  aspects 
of  these  and  other  models  of  patient 
protection,  but  give  States  flexibility 
over  the  design  of  their  review  process. 
States  can  elect  to  use  any  model  as  long 
as  that  model  addresses  each  of  the  core 
elements  and  meets  or  exceeds  the 
minimum  requirements  set  forth  by  this 
regulation. 

Comment:  One  commenter  supported 
internal  review  by  the  contractor  and 
external  review  by  an  independent 
agency  (or  the  State  agency)  for  appeals 
related  to  eligibility,  premiums  and 
benefits.  Another  commenter 
questioned  HCFA's  requirement  for 
external  and  internal  review. 

Response:  We  appreciate  the  support 
expressed  by  one  of  these  commenters 
and  acknowledge  the  diverging  opinions 
on  the  value  of  internal  and  external 
reviews.  In  this  final  regulation,  we 
address  external  review  only,  and  only 
with  regard  to  adverse  health  services 
matters.  Under  §457.1 130(b)  of  this 
final  regulation,  we  require  that  a  State 
ensure  that  an  enrollee  has  the 
opportunity  for  external  review  of  a 
decision  by  the  State  or  its  contractor  to 
delay,  deny,  reduce,  suspend,  or 
terminate  health  services  in  whole  or  in 
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part,  including  a  determination  about 
the  type  or  level  of  services;  or  for 
failure  to  approve,  himish,  or  provide 
payment  for  health  services  in  a  timely 
manner.  Under  §  457.1150(b)  we  require 
that  States  must  provide  enrollees  with 
the  opportunity  for  an  independent, 
external  review  that  is  conducted  either 
by  the  State  or  a  contractor  other  than 
the  contractor  responsible  for  the  matter 
subject  to  external  review.  States  retain 
the  flexibility  to  determine  whether, 
how,  and  when  to  require  internal 
review  of  these  decisions  and  other 
kinds  of  decisions  and  actions.  As  for 
decisions  relating  to  eligibility  and 
disenrollment  for  failure  to  pay  cost 
sharing,  as  described  below,  a  review 
process  that  meets  core  elements 
outlined  in  §457.1140,  and  applicable 
standards  of  §§457.1150-1180,  will 
meet  the  standards  set  by  these 
regulations.  We  note  that  under 
§§457.1 150(a),  we  require  that  a  review 
of  an  eligibility  or  enrollment  matter  as 
described  in  §  457.1130(a),  must  be 
conducted  by  a  person  or  entity  who  has 
not  been  directly  involved  in  the  matter 
under  review.  This  could  be  a  State 
agency  or  an  independent  contractor 
employed  by  the  State  to  assist  with 
making  eligibility  determinations.  The 
State  may  decide  to  use  the  same  review 
process  for  reviews  of  eligibility  and 
health  services  or  different  process  at  its 
discretion. 

Comment:  One  commenter  believed 
that  the  grievance  and  appeal  system 
must  be  designed  to  provide  enrollees 
^  Mrith  a  single  point  of  entry  so  that, 
regardless  of  the  subject  matter, 
enrollees  file  their  grievances  or  appeals 
with  a  single  State  entity.  The  entity 
would  then  be  responsible  for  assigning 
it  to  the  appropriate  reviewing 
authority. 

Response:  We  recognize  the 
importance  of  easy  and  clear  access  to 
the  review  process.  In  §457.1 10(b)(6), 
we  require  States  to  make  available  to 
potential  applicants,  and  to  provide  to 
applicants  and  enroUees  information  on 
the  review  process.  We  also  require 
States  to  describe  the  core  elements  of 
their  review  process  in  their  State  plans, 
in  part  to  assure  that  the  public  has 
input  into  the  design  of  the  review 
process.  A  single  point  of  entry  may  be 
an  efficient  way  to  manage  the  process, 
particidarly  if  die  State  decides  that 
different  entities  will  be  responsible  for 
reviewing  health  services  and  eligibiUty 
decisions.  However,  a  single  point  of 
entry  for  the  review  process  is  not 
required  by  this  final  regiilation. 

Comment:  One  commenter  expressed 
their  view  that  the  rules  lack  sufficient 
clarity  and  specificity  to  ensure  that 
consumers  will  be  accorded  adequate 


due  process  protections  in  a  State  that 
does  not  adopt  the  Medicaid 
procedures.  Accordingly,  in  this 
commenter's  view,  HCFA  should 
oudine  the  basic  requirements  that  must 
be  addressed  by  a  State  if  it  does  not 
choose  the  Medicaid  system.  At  a 
minimum,  this  commenter  suggested 
that  these  requirements  should  specify: 
(1)  the  content  of  the  written  notice;  (2) 
circiunstances  for  continued  benefits; 
(3)  processing  of  grievances  and  fair 
hearings  including  exhaustion 
reqiiirements;  (4)  the  enrollees'  rights 
and  responsibilities  during  the 
grievance  and  fair  hearing  process;  (5) 
standards  for  conduct  of  the  hearing; 
and  (6)  time  fiames  for  expedited  and 
final  resolution  of  grievances  and 
appeals. 

Several  commenters  underscored  the 
need  for  due  process  protections  in  title 
XXI  because  of  the  lack  of  entiUement 
to  benefits  under  the  program  and 
recommended  requiring  the  Medicaid 
procedures.  One  commenter  suggested 
that  families  need  full  access  to  an 
impartial  review  process,  timely  and 
adequate  notices,  opportunities  to 
review  records  and  evidence  and 
examine  witnesses,  the  right  to 
represent  themselves  or  to  bring  a 
representative,  the  right  to  receive  a 
decision  promptly,  and  the  right  to 
prompt  corrective  action.  According  to 
this  commenter,  referencing  State  laws 
without  applying  specific  standards  will 
be  inadequate  to  assure  equitable 
treatment  of  children  because  some  of 
the  laws  are  loose  and  vague  on  matters 
such  as  the  time  period  within  which  a 
grievance  must  be  resolved,  who  must 
hear  the  appeal,  and  what  notice  must 
be  provided. 

Another  commenter  considered  it 
inappropriate  to  allow  States  with 
separate  child  health  programs  to  use 
less  stringent  appeal  procedures  than 
required  under  Medicaid.  In  the 
commenter's  opinion,  SCHIP  benefits 
are  targeted  at  low-income  children 
who,  like  Medicaid  eligibles  and 
recipients,  have  limited  resources.  The 
commenter  also  noted  that  while  SCHIP 
is  not  an  entitiement,  constitutional  due 
process  considerations  may  apply  and 
require  that  recipients  be  afforded 
minimal  protections.  If  this  is  the  case, 
the  commenter  noted  that  HCFA's 
ciuxent  proposed  rule  may  not  meet 
those  standards. 

Response:  We  agree  with  these 
commenters  about  the  need  to  set  forth 
minimum  standards  for  procedural 
protection  for  States  with  separate  child 
health  programs  and  provide  these 
protections  in  §§457.1120  through 
457.1190  of  the  final  regulation.  We 
adopted  many  of  the  commenters' 


suggestions  in  these  sections  of  the  final 
regulation,  consistent  with  basic 
principles  of  due  process.  We  did  not 
elect  to  issue  requirements  for 
exhaustion  of  an  internal  review 
process,  opting  instead  to  require 
external  review  of  health  services 
matters  as  described  in  §457.1130  and 
setting  maximum  time  frames  for  the 
completion  of  external  review  (and 
internal,  if  available)  in  §  457.1160(b).  It 
is  within  each  State's  discretion 
whether  and  in  what  conditions  internal 
review  will  be  available.  The 
requirement  is  that  the  external  review 
be  implemented  within  90  days  (taking 
into  account  the  medical  needs  of  the 
patient).  If  a  State  chooses  to  establish 
internal  review,  internal  and  external 
review  must  be  completed  within  that 
time  frame. 

We  also  left  to  the  State's  discretion 
enroUee  responsibilities  during  the 
review  process,  although  the  regiUations 
do  set  forth  basic  enrollee  rights  in 
§457.1140.  Many  of  the  other 
protections  suggested  by  the 
commenters  have  been  addressed 
diroughout  §§457.1120-457.1180.  to 
these  sections,  we  identify  basic 
procedural  protections  that  are  common 
to  most  review  procedures  and  that 
must  be  provided  in  the  context  of 
separate  child  health  programs. 
However,  m  the  mterest  of  preserving 
State  flexibility,  we  left  many  of  the 
particular  design  elements  related  to 
implementing  the  protections  to  the 
State's  discretion. 

Comment:  One  commenter  noted  that 
clarification  is  needed  with  regard  to 
which  types  of  decisions  are  subject  to 
which  grievance  and  appeals  processes. 

Response:  We  acknowledge  the  need 
for  clarification  about  the  scope  of  the 
requirements  relating  to  review 
processes  and  provide  it  in  the  final 
regulation  at  §457.1130. 

Coniment:  One  conmienter  noted 
mequity  m  the  fact  that  Medicaid 
expemsion  programs  receive  75  percent 
FMAP  for  grievance  and  appeal 
activities  while  separate  child  health 
programs  are  required  to  pay  for  these 
activities  within  the  10  percent  limit  for 
administrative  expenditures. 

Response:  As  the  commenter 
indicated,  section  2105(c)(2)  of  the  Act 
places  a  limit  on  administrative 
expenditures.  The  costs  of  a  review 
process  are  subject  to  the  enhanced 
matching  rate  imder  SCHIP  and  may  or 
may  not  be  considered  administrative 
costs  that  fall  imder  the  10  percent 
administrative  cap,  depending  on  the 
nature  of  the  expenditure  and  the 
method  by  which  it  is  paid.  While  there 
is  no  cap  on  administrative 
expenditures  within  Medicaid,  such 
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expenditures  consume  far  less  than  10 
percent  of  Medicaid  spending.  To  the 
extent  that  a  State  relies  on  preexisting 
review  mechanisms,  such  as  those  that 
may  be  operating  under  the  State's 
insurance  laws,  the  State's  employee 
health  plan  or  it's  Medicaid  program, 
further  efficiencies  may  be  realized. 

Comment:  Several  commenters  noffed 
the  need  to  include  grievance  or  appeal 
protections  for  providers  who  contract 
with  SCHIP  managed  care  entities  or 
with  SCHIP  programs  on  a  fee-for- 
service  basis.  In  the  opinion  of  these 
conunenters,  such  protections  are 
necessary  because  many  of  these  "safety 
net"  providers  cannot  afford  to  have 
payments  withheld,  delayed  or  denied 
without  an  expedited  process  to 
challenge  the  actions  of  the  managed 
care  entity  or  SCHIP  program.  One  State 
did  not  support  the  requirement  that 
providers  be  given  a  notice  of  appeal. 

Response:  We  agree  that  States  need 
to  adopt  procedures  to  address  these 
concerns,  but  did  not  include  in  the 
proposed  regulation  or  incorporate  in 
this  final  regulation  a  requirement  that 
States  adopt  procedural  protections  for 
providers  involved  in  disputes  with  a 
State  or  a  contractor.  Providers  and  their 
advocates  may  work  at  the  State  level  to 
obtain  such  protections,  which  States 
have  the  flexibility  to  provide. 

Comment:  Several  commenters 
recommended  that  the  regulation 
require  that  bilingual  workers  and 
linguistically  appropriate  materials  used 
in  application  assistance,  including 
information  relating  to  grievances  and 
appeals,  be  made  available  to  ensiu-e 
that  all  applicants,  including  those  with 
limited  English  proficiency  and  persons 
with  disabilities  (parents  and  guardians 
with  disabilities)  are  given  notice  and 
imderstand  their  rights  concerning 
eligibility.  Commenters  recommended 
that  the  preamble  explain  the  tide  VI 
mandate.requiring  linguistic  access  to 
services  and  give  examples  of  how 
States  and  contracted  entities  can 
comply.  Two  commenters  asked  that 
both  the  preamble  and  regulations  make 
it  clear  that  failiu^  to  provide 
Imguistically  and  cidtiually  appropriate 
notices  and  services  is  grounds  for  filing 
a  grievance  or  appeal. 

Response:  We  addressed  these 
comments  in  subpart  A  along  with  other 
comments  on  §457.110  and  §457.130. 

Comment:  One  commenter  on 
§457.365  noted  that  the  grievance  and 
appeal  provisions  depend  almost 
entirely  on  the  ability  of  families  to 
know  about  and  comprehend  the  natiu« 
of  the  rights  available.  According  to  this 
commenter,  organizations  upon  which 
famiUes  rely  for  information  should  be 
utilized  in  a  femily-fiiendly  manner. 


Response:  to  §457.110  we  set  forth 
requirements  regarding  the  availability 
of  accurate,  easily  understood, 
linguistically  appropriate  information 
for  potential  applicants,  appUcants,  and 
enrollees,  mcludmg  information  about 
the  review  process.  We  also  encourage 
organizations  working  with  enrollees  to 
provide  appropriate  assistance  to 
enrollees'  families  in  accessing  and 
navigating  the  review  processes  in  the 
State.  Additionally,  under 
§457.1 140(d)(1),  we  require  Uiat  States 
provide  applicants  and  enrollees  with 
the  opportimity  to  represent  themselves 
or  have  representatives  of  their  choosing 
in  the  review  process. 

•  State  plan  requirement  §  457.1120 
(proposed  §45 7.985(b)). 

Proposed  §  457.985(b)  required  States 
to  establish  and  maintain  written 
procedures  for  addressing  grievances 
and  appeals.  We  received  many 
comments  to  subpart  A  noting  the  need 
formore  routinized  public  input  into 
the  development  of  the  State  plan,  to 
order  to  ensiu^  public  toput  into  the 
development  of  the  grievance  and 
appeal  procedures  and  ensiu-e  that  each 
State  addresses  the  core  elements  as  it 
designs  its  procediu^s,  the  fmal 
regulations  require  a  State  to  describe  its 
review  process  in  its  State  plan, 
pursuant  to  §457.1120.  We  believe  that 
the  combmation  of  State  flexibility, 
minimum  Federal  standards,  and  public 
input  will  produce  systems  that  provide 
necessary  and  appropriate  procedmtd 
protections  without  imposing  a  "one 
size  fits  all"  approach. 

•  Matters  Suoject  to  Review 
§457.1130  (proposed  §§  457.361(c), 
457.365,  457.495,  457.565,  457.970(d), 
457.985(a)). 

Eligibility  and  Enrollment  Matters 

In  §  457.361(c),  we  proposed  to 
require  that  States  provide  an  applicant 
whose  eligibility  is  denied  or  an 
enrollee  whose  enrollment  is  terminated 
with  an  explanation  of  the  right  to 
request  a  hearing,  to  proposed 
§  457.985(a)(1)  and  (2),  we  proposed  to 
require  that  States  give  applicants  and 
enrollees  written  notice  of  their  right  to 
file  grievances  and  appeals  in  cases 
where  the  State  takes  action  to  deny, 
suspend,  or  termtoate  eligibility,  or  to 
disenroU  for  failure  to  pay  cost  sharing. 
Section  457.365  of  tiie  proposed 
regulation  provides  that  a  State  must 
provide  enrollees  in  separate  child 
health  programs  with  an  opportunity  to 
file  grievances  and  appeals  for  denial, 
suspension  or  termination  of  eligibilify 
to  accordance  with  §457.985.  Likewise. 
§457.565  of  the  proposed  regulation 
provided  that  a  State  must  provide 
enrollees  in  separate  child  health 


programs  with  the  right  to  file 
grievances  and  appeals  as  specified  to 
§457.985  for  disenrollment  from  the 
program  for  failure  to  pay  cost  sharing, 
to  §  457.970(d).  we  proposed  that  a  State 
may.terminate  the  eligibility  of  an 
applicant  or  enrollee  for  "good  cause" 
other  than  failure  to  conttoue  to  meet 
the  requirements  for  eligibility.  We  also 
provided  that  enrollees  terminated  for 
good  cause  must  be  given  a  notice  of  the 
termination  decision  that  sets  forth  the 
reasons  for  termination  and  provides  a 
reasonable  opportunify  to  appeal  the 
termination  decision. 

Comment:  One  commenter  indicated 
that  stoce  tide  XXI  is  not  an  entitiement, 
and  therefore  children  are  not  entitled 
to  receive  services.  States  should  not  be 
required  to  establish  a  grievance 
procedure  for  children  terminated  for 
good  cause. 

Response:  As  provided  by 
§  457.1130(a),  States  must  provide 
enrollees  in  a  separate  chUd  health 
program  with  an  opportunity  for  a 
review  of  a  termination  of  eligibility. 
The  opportunity  for  a  review  is  an 
important  component  of  a  fair  and 
efficient  system  that  should  apply 
regardless  of  whether  a  State  believes 
that  it  terminated  coverage  for  good 
cause.  Indeed,  in  such  a  situation,  the 
purpose  of  the  review  would  be  to  allow 
the  enrollee  an  opportimity  to  address 
whether  there  was  good  cause  to 
terminate  eligibility.  Reviews  serve  an 
important  purpose  regardless  of  whether 
the  coverage  provided  is  considered  to 
be  an  entitlement.  In  this  final 
regulation,  we  removed  proposed 
§  457.970(d)  (concerning  "good  cause") 
because  we  foimd  it  unnecessary  and 
the  comments  suggested  it  was 
potentially  confustog.  States  have  the 
flexibility  to  identify  any  number  of 
reasons  for  terminating  an  enrollees's 
eligibility  that  are  consistent  with  ttos 
regulation. 

Comment:  A  few  commenters 
believed  that  denials,  suspensions,  and 
terminations  of  eligibility  should  be 
reviewed  under  a  different  process  than 
the  internal  and  external  review  process 
set  out  in  §  457.985(b).  Several 
commenters  also  questioned  the 
appropriateness  of  utilizing  the 
envisioned  grievance  and  appeals 
system  for  decisions  regarding  failure  to 
pay  cost  sharing  and  noted  that 
disenrollment  for  failure  to  pay  cost 
sharing  should  be  reviewed  under  a 
different  process  than  that  set  out  in 
§457.985.  One  commenter  suggested 
that  HCFA  require  States  to  use  their 
Medicaid  grievance  and  fair  hearing 
process  for  eligibility  and  disenrollment 
determinations  rather  than  deferring  to 
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internal  appeals  or  State-specific 
insurance  practices. 

Response:  We  agree  with  the 
comment  that  internal  and  external 
review  consistent  with  State  insurance 
law  may  not  be  the  appropriate  form  of 
review  for  eligibility  and  enrollment 
matters,  but  we  leave  this  matter  to  State 
discretion,  as  long  as  the  minimiun 
review  requirements  are  met.  A  State 
may  use  the  same  process  for  reviewing 
eligibility  and  enrollment  decisions  as  it 
uses  to  review  health  services  decisions, 
or  it  may  use  different  processes  as  long 
as  the  requirements  pertaining  to  each 
type  of  review  are  met. 

Comment:  One  commenter  suggested 
that  HCFA  permit  applicants  and 
enrollees  to  file  grievances  and  appeals 
on  the  grounds  that  eligibility 
determinations  were  limited  or  delayed. 

Response:  We  agree  that  an  enroUee 
should  be  given  the  opportunity  for  a 
review  to  address  the  failure  to  make  a 
timely  eligibility  determination.  Section 
§  457.1130(a)  requires  a  review  to 
address  such  a  situation.  As  for  the  case 
of  a  limitation  of  eligibility,  we  believe 
that  denials,  reduction,  or  terminations 
of  eligibility  encompass  and  therefore 
require  an  opportunity  for  review  of  a 
decision  to  limit  eligibility. 

Comment:  One  commenter  believed 
that  HCFA  shoidd  modify  its  regulations 
to  allow  reasonable  exceptions  to 
grievance  requirements,  such  as  when 
disenrollment  or  suspension  of  services 
results  from  a  State  exceeding  its 
allotment. 

Response:  Under  §  457.1130(c),  we 
provide  an  exception  and  do  not  require 
a  State  to  provide  an  opportunity  for 
review  of  an  adverse  eligibility, 
enrollment,  or  health  services  matter  if 
the  sole  basis  for  the  decision  is  a 
provision  in  the  State  plan  or  in  Federal 
or  State  law  that  requires  an  automatic 
change  in  eligibility,  enrollment,  or  a 
change  in  coverage  under  the  health 
benefits  package  that  affects  all 
applicants  or  enrollees  or  a  group  of 
applicants  or  enrollees  without  regard  to 
their  individual  circumstances.  If  a  State 
stopped  enrolling  new  applicants 
because  it  had  spent  all  of  its  allotted 
funds,  this  would  likely  be  a  situation 
where  applicants  would  not  need  to  be 
granted  a  review  of  the  denial  of  their 
application.  Whether  a  review  would  be 
required  would  depend  on  whether  the 
denial  was  automatic  and  applied 
broadly.  For  excunple,  if  a  State  with 
limited  funds  amended  its  approved 
State  plan  to  enroll  only  new  applicants 
with  special  health  care  needs,  an 
opportiuiity  for  review  would  be 
required  to  provide  denied  applicants 
an  opportimity  to  establish  that  they 
met  the  State's  enrollment  criteria. 


However,  if  a  State  exceeds  its  allotment 
and  no  longer  wishes  to  operate  its  State 
plan  as  approved,  the  State  could  either 
keep  the  plan  in  place  and,  pursuant  to 
the  State  plan,  suspend  operation  of  the 
program  until  the  beginning  of  the  next 
Federal  fiscal  year  when  additional 
funding  becomes  available,  or  request 
withdrawal  of  its  State  plan  by 
submitting  a  State  plan  amendment  to 
HCFA  as  described  in  §§  457.60  and 
457.170.  Under  each  of  these  scenarios, 
the  State  would  no  longer  be  approving 
any  new  applications  and  as  such, 
reviews  of  application  denials  or 
suspensions  would  not  be  subject  to  the 
review  requirements. 

Health  Services  Matters 

In  §  457.985(a)(3),  we  proposed  to 
require  the  State  to  provide  the  right  to 
file  grievances  and  appeals  in  cases 
where  the  State  or  its  contractors  take 
action  to  "reduce  or  deny  services 
provided  for  in  the  benefit  package."  In 
addition,  proposed  §  457.495  required 
States  to  provide  enrollees  in  a  separate 
child  health  program  the  right  to  file 
grievances  or  appeals  for  reduction  or 
denial  of  services  as  specified  in 
§457.985. 

We  note  that  the  range  of  health 
services-related  matters  required  to  be 
subject  to  review  under  the  final  rule  is 
more  narrow  than  the  range  of  matters 
included  within  the  definition  of 
grievance  in  the  proposed  nde. 

Comment:  Several  commenters  agreed 
with  the  inclusion  of  §457.985  in  the 
proposed  rule  but  encouraged 
modification  of  the  provision  to  include 
the  right  to  file  a  grievance  or  appeal  for 
the  termination  of  services  as  well  as  for 
reduction  or  denial  of  services  in  whole 
or  in  part. 

Response:  We  agree  with  this 
comment,  and  §457.1130(b)(l)  of  the 
final  rule  reflects  that  States  must 
ensure  that  an  enroUee  has  an 
opportunity  for  external  review  of 
matters  related  to  delay,  denial, 
reduction,  suspension,  or  termination  of 
health  services,  in  whole  or  in  part, 
including  a  determination  about  the 
type  or  level  of  services. 

Comment:  A  commenter  suggested 
that  HCFA  should  permit  applicants 
and  enrollees  to  file  grievances  and 
appeals  on  the  grounds  that  requests  for 
covered  services  were  limited  or 
delayed. 

Response:  We  agree  with  the 
conunent,  and  in  §457. 1130(b)(2),  we 
require  States  to  ensiure  an  enrollee  has 
an  opportunity  for  external  review  of  a 
failure  to  approve,  furnish,  or  provide 
payment  for  health  services  in  a  timely 
manner. 


Comment:  One  commenter  noted  that 
the  system  of  review  to  an  independent 
body  should  resemble  the  Medicaid 
system  to  the  extent  possible,  in  order 
to  ease  the  burden  on  providers  and  to 
provide  continuity  for  families  who 
move  between  programs. 

Response:  We  recognize  the 
importance  of  easing  the  burden  on 
providers  and  on  families  who  move 
between  a  separate  child  health  program 
and  Medicaid.  However,  we  decided  not 
to  require  that  the  external  review  for 
separate  child  health  programs  mirror 
the  external  review  process  required 
under  Medicaid  and  to  take  a  more 
flexible  approach  consistent  with  title 
XXI.  We  note  that  some  States  have 
chosen  to  adopt  the  Medicaid  model  for 
reviews  in  order  to  have  a  consistent 
system  of  review  for  their  child  health 
programs. 

Gomme/if:  One  commenter  indicated 
that  States  should  provide  a  timely 
appeals  process  that  includes  direct 
discussion  between  the  reviewing  panel, 
the  patient's  physician  and  the  relevant 
specialists  and,  if  appropriate,  an 
external  review  by  an  independent 
panel  of  pediatricians  experienced  in 
the  treatment  of  the  patient's  illness. 

Response:  We  agree  with  the  need  for 
a  timely  process.  Under  §  457.1140(b), 
review  standards  must  be  timely  in 
accordance  with  the  time  frames  set 
forth  imder  §457.1160.  However,  under 
this  final  regulation,  we  have  not 
prescribed  the  type  of  communication 
that  must  be  allowed  between  the 
enrollee's  physician  and  any  review 
panel.  The  State  has  the  leeway  to 
require  considtation  with  the  enrollee's 
provider  and/or  with  independent 
physicians,  within  the  framework  of  the 
minimum  standards  established  by 
these  rules. 

Comment:  One  commenter  believed 
that  §  457.985(d)  should  be  deleted 
because  the  term  "complaint"  is  not 
defined  and  it  is  not  clear  what  type  of 
problem  constitutes  a  complaint  that 
would  end  up  outside  the  grievance  and 
appeals  processes.  The  commenter 
noted  that  it  is  also  unclear  who  would 
be  responsible  for  making  such  a 
determination,  and  what  would  happen 
should  the  plan  decide  that  a 
consumer's  grievance  is  really  only  a 
"complaint,"  or  vice  versa.  In  this 
commenter's  view,  the  regulation 
should  not  sanction  the  development  or 
utilization  of  "complaint"  systems  that 
fall  outside  of  the  grievance  and  appeals 
process. 

Response:  We  have  deleted  proposed 
§  457.985(d)  from  the  regvdation  text 
because  we  agree  that  its  provisions 
were  imclear.  Under  the  final 
regulation,  we  decided  only  to  require 
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external  review  of  the  types  of  matters 
described  in  §  457.1130(b)  and  to  leave 
States  and  their  contractors  the 
flexibility,  within  the  confines  of 
applicable  law,  to  design  review 
procedures  to  address  any  decisions  or 
actions  not  required  to  be  subject  to 
review  under  the  final  regulation. 

•  Core  Elements  of  Review  §457.1140 

Comment:  One  conunenter  asserted 
that  HCFA  should  specify  the  basic 
components  of  a  fair  hearing,  that  the 
State  agency  responsible  for 
administering  the  separate  child  health 
program,  rather  than  a  managed  care 
plan,  should  retain  responsibility  for 
eligibility  and  enrollment  appeals,  and 
that  the  preamble  should  encourage 
States  to  use  the  Medicaid  fair  hearing 
process  for  appeals  of  this  kind. 
According  to  this  commenter,  a  fair 
hearing  requires  the  following 
components:  (1)  The  right  to  an  " 
impartial  hearing  officer;  (2)  the  right  to 
review  records  that  will  be  used  at  the 
hearing;  (3)  the  right  to  review  evidence 
and  examine  witnesses;  (4)  the  right  to 
represent  oneself  or  be  assisted  by 
another;  and  (5)  the  right  to  obtain  a 
timely  written  decision  with  an 
explanation  of  the  reasons  for  the 
decision.  One  commenter  specifically 
questioned  the  rationale  for  external 
review  of  eligibility  decisions  because 
those  decisions  do  not  require  the 
medical  judgement  necessary  in  benefit 
denials. 

One  commenter  argued  that  HCFA 
should  adopt  minimum  standards  for 
States  that  opt  not  to  use  their  Medicaid 
fair  hearing  processes  to  ensure  that:  (1) 
Appeals  and  determinations  are  timely; 
(2)  decisions  are  made  by  an  impartial 
hearing  officer  or  person;  (3)  hearings 
are  held  at  reasonable  times  and  places; 
and  (4)  enrollees  have  a  right  to:  (a) 
Timely  review  their  files  and  other 
applicable  information  necessary  to 
prepare  for  the  hearing;  (b)  be 
represented  or  represent  oneself;  and  (c) 
present  testimony  and  evidence. 

Response:  While  we  agree  that  a  State 
agency  review,  such  as  the  Medicaid 
hearing  process,  may  be  more 
appropriate  for  eligibility  and 
enrollment  matters  than  an  internal  and 
external  review  process  developed 
under  an  insiu^nce  model  for  health 
services  matters,  we  determined  it  was 
not  appropriate  to  require  a  State  agency 
review  or  the  Medicaid  process  for 
separate  child  health  programs.  Instead, 
these  final  regulations  establish  a  set  of 
core  elements  that  each  State  must 
address  when  it  designates  its  review 
process. 

Section  §457.1140  incorporates 
certain  suggestions  of  commenters  and 
requires  that  States,  in  conducting  a 


review,  ensure  that:  (a)  Reviews  are 
conducted  by  an  impartial  person  or 
entity  in  accordance  with  §457.1150;  (b) 
review  decisions  are  timely  in 
accordance  with  §457.1160;  (c)  review 
decisions  are  written;  and  (d)  applicants 
and  eiu-ollees  have  an  opportvmity  to: 
(1)  Represent  themselves  or  have 
representatives  of  their  choosing  in  the 
review  process;  (2)  review  their  files  and 
other  applicable  information  relevant  to 
the  review  of  the  decision;  (3)  fully 
participate  in  the  review  process, 
whether  the  review  is  conducted  in 
person  or  in  writing,  including  by 
presenting  supplemental  information 
during  the  review  process;  and  (4) 
receive  continued  enrollment  in 
accordance  with  §  457.1170. 

Comment:  Two  commenters  noted 
that  §  457.361(c)  establishes  that  notices 
of  eligibility  decisions  must  include 
information  about  the  right  of  applicants 
to  request  a  "hearing."  Proposed 
§  457.365,  on  the  other  hand,  requires 
States  to  provide  enrollees  in  separate 
child  health  programs  with  an 
opportimity  to  file  "grievances  and 
appeals"  for  denial,  suspension,  or 
termination  of  eligibility.  These 
commenters  expressed  that  the  multiple 
reviews  suggested  by  both  these 
provisions  of  the  proposed  rule  have  the 
potential  to  create  unnecessary 
administrative  expenses  for  the  State 
and  to  confuse  consumers. 

One  of  these  commenters  agreed  that 
an  applicant  should  receive  an 
explanation,  preferably  in  writing,  if  an 
application  is  denied.  This  notice  is 
particularly  important  when  the  State 
uses  a  variety  of  "helpers,"  such  as 
community  organizations  or  other 
program  staff,  to  assist  in  the  enrollment 
process.  In  such  situations,  the 
commenter  believed  that  opportiuiities 
for  misinformation  or 
miscommunication  arise.  For  Medicaid 
programs,  the  commenter  noted  the 
word  "hearing"  is  used  to  mean  the 
entire  State  fair  hearing  process,  which 
is  a  formal  and  often  lengthy  procediu^. 
For  separate  child  health  programs, 
however,  a  much  simpler  process,  such 
as  review  by  a  senior  staff  member,  is 
appropriate  according  to  this 
commenter,  given  that  there  is  no 
individual  entiUement  to  benefits  under 
tide  XXI.  This  commenter  therefore 
reconunended  that  §  457.361(c)  be 
amended  to  make  it  clear  that  separate 
child  health  programs  need  not  employ 
the  Medicaid  hearings  process  and  that 
the  State  should  provide  an  opportunity 
for  review  of  such  decisions  that  need 
not  take  the  form  of  a  hearing. 

Response:  We  recognize  that  we  may 
have  created  confusion  in  using 
different  terminology  in  §§  457.361(c) 


and  457.365.  We  therefore  clarified  the 
review  process  that  will  be  applicable  to 
adverse  eligibility  matters  in  §457.1140 
of  the  final  regulation. 

We  appreciate  the  commenter's 
concern  that  certain  enrollee  protections 
may  create  an  additional  administrative 
expense  for  some  States.  However,  on 
balance,  the  importance  of  ensuring  an 
eiu'ollee's  basic  right  to  a  fair  and 
efficient  decision  regarding  eligibility 
for  health  benefits  coverage  justifies  the 
administrative  expenses  that  may  be 
incmred.  We  note,  furthermore,  that 
these  final  regulations  accord  States 
broad  flexibility  to  design  review 
processes  that  operate  efficienUy 
without  undue  administrative  costs.  We 
also  appreciate  the  support  for  the 
requirement  that  notice  must  be 
provided  in  writing. 

As  for  the  concerns  about  the 
mechanics  of  the  review  process.  States 
with  separate  child  health  programs  do 
not  have  to  use  the  Medicaid  fair 
hearing  process  as  the  mechanism  for 
review  of  adverse  eligibility  and 
eiuY)llment  matters.  While  an 
opportunity  for  review  of  such  matters 
is  required,  we  left  it  to  the  States' 
discretion  to  develop  the  details  of  the 
review  process  for  their  separate 
programs,  provided  the  process  meets 
the  minimum  guidelines  set  forth  in 
§§457.1140,  457.1150(a),  457.1160(a). 
457.1170.  and  457.1180. 

Comment:  One  commenter  asked  that 
HCFA  clarify  what  kinds  of  procedures 
will  be  necessary  if  a  State  does  not 
elect  to  use  its  Medicaid  program  or 
does  not  have  existing  State  law.  One 
commenter  expressed  their  view  that 
the  language  of  proposed  §457.985 
could  be  interpreted  to  mean  that  States 
without  existing  State  laws  requiring 
internal  and  external  review  procedures 
need  not  establish  any  procedures  for 
children  enrolled  in  SCHIP.  One 
commenter  stated  their  view  that  a 
choice  between  Medicaid  and  State 
insiuance  practices  is  appropriate  for 
issues  other  than  eligibility  and 
disenrollment  determinations. 

Response:  We  agree  with  the 
comment  that  our  proposed  rule  could 
leave  children  in  some  States  without 
access  to  a  review  process.  Since  State 
law  varies  and  some  States  do  not  have 
applicable  State  laws,  in  order  to  assiire 
some  minimiun  standard  of  protections 
for  all  children,  we  elected  to  adopt  in 
§457.1140  minimum  standards  for 
conducting  reviews  of  matters  identified 
in  §457.1130.  In  addition,  under 
§§  457.1130(b)  and  457.1150(b)  of  this 
final  regulation,  a  State  is  required  to 
ensure  that  enrollees  have  the 
opportunity  for  an  external  review  of 
certain  health  services  matters, 
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regardless  of  whether  external  review  is 
required  under  existing  State  law. 
Internal  reviews  are  not  required  by 
these  regulations. 

•  Impartial  Review  §457.1150 
(proposed  §  457.985(b)). 

We  proposed  under  §  457.985(d)  that 
States  must  establish  and  maintain 
written  procedures  for  addressing 
grievances  and  appeal  requests, 
including  processes  for  internal  review 
by  the  contractor  and  external  review  by 
an  independent  entity  or  the  State 
agency.  We  proposed  that  these 
procedures  must  comply  with  State- 
specific  grievance  and  appeal 
requirements  currently  in  effect  for 
health  insurance  issuers  (as  defined  in 
section  2791(b)  of  the  Public  Health 
Service  Act)  in  the  State. 

Comment:  One  commenter 
reconunended  the  language  at 
§  457.985(b)  be  amended  to  read"*   *  * 
process  for  internal  review  by  the 
contractor  and  independent  external 
review  by  the  State  agency  *   *  *."  This 
commenter  noted  it  has  established  a 
strong  independent  review  process 
through  the  State  insurance  agency.  The 
commenter  said  that  the  term 
"independent  entity"  when  used  to 
describe  an  external  review  can  be 
interpreted  to  mean  an  organization 
separate  firom  the  health  plan,  but 
chosen  by  the  plan  to  do  the  reviews. 
The  commenter  noted  that  such  an 
arrangement  is  a  clear  conflict  of 
interest  and  indicated  that  the 
independence  of  reviewers  can  be  best 
assiued  if  the  review  goes  through  a 
neutral  State  agency.  The  commenter 
did  not  support  the  NAIC's  Health 
Carrier  External  Review  Model  Act. 

Response:  We  appreciate  the  concern 
related  to  the  independence  of  external 
reviews  and  have  made  some 
modifications  to  clarify  and  emphasize 
the  need  for  an  impartial  review.  To 
afford  States  the  greatest  flexibility  in 
how  they  implement  their  external 
review  process,  we  did  not  change  the 
language  to  allow  only  for  external 
review  by  a  State  agency.  Consistent 
with  applicable  State  law,  States  may 
choose  the  entity  that  will  provide 
external  review. 

However,  under  §45 7. 11 50(b),  with 
respect  to  an  external  review  of  health 
services  matters,  we  did  specify  that  the 
external  review  must  be  independent 
and  conducted  by  the  State  or  a 
contractor  other  than  the  contractor 
responsible  for  the  matter  subject  to 
external  review.  To  the  extent  that  a 
State  relies  on  a  contractor  to  conduct 
such  reviews,  we  expect  that  States  will 
closely  monitor  the  review  process  to 
assure  that  enroUees  are  in  fact 
receiving  an  independent  review  of 


their  case.  We  also  encourage     ^^ 
commimity  organizations  and  advocates 
to  work  closely  with  families  to  assist 
them  in  navigating  the  process  and  to 
assist  the  State  in  identifying  issues 
related  to  impartiality  or  conflicts  of 
interest  if  they  arise.  We  would  also  like 
to  note  that  in  the  review  of  eligibility 
and  enrollment  matters,  we  require 
imder  §457.1150(a)  that  a  review  must 
be  conducted  by  an  impartial  person  or 
entity  who  has  not  been  directly 
involved  in  the  matter  under  review. 

Comment:  One  commenter  expressed 
the  view  that  the  automatic  placement 
of  adverse  decisions  on  the  docket  of  a 
State  fair  hearing  system  is  critical  to 
ensuring  that  the  rights  of  enrollees  are 
fully  vindicated,  given  that  the  State 
hearing  system  is  the  first  time  the 
eruollees  receive  an  independent 
review.  This  commenter  believed  the 
burden  placed  on  the  fair  hearing 
system  would  not  outweigh  the 
Constitutional  deficiency  of  not 
requiring  an  automatic  filing  for  a  fair 
hearing  after  an  adverse  decision  by  a 
non-impartial  decision  maker.  This 
commenter  said  that  due  process 
concerns  are  significant,  and  that 
enrollees  may  not  tndy  comprehend 
that  they  have  a  right  to  an  external 
review  despite  the  best  efforts  at  notice 
on  the  part  of  a  State/contractor  and 
assuming  they  understood  the  notice  of 
their  rights.  The  commenter  believed 
that  automatic  referral  would  reduce 
these  problems,  improve  public 
perception  about  health  care  decisions 
given  the  review  by  an  impartial 
decision  maker,  and  improve  the  overall 
quality  of  care  by  encouraging  correct 
treatment  decisions  at  the  outset. 

The  commenter  noted  that  the 
number  of  cases  proceeding  through  the 
State  fair  hearing  process,  even  with 
automatic  referral,  may  not  be 
substantial  or  costly.  According  to  the 
conunenter,  in  Medicare  where 
automatic  referral  occurs,  the  cost  is 
generally  less  than  $300  per  case.  In 
1997,  automatic  referral  resulted  in  only 
1.65  cases  per  1000  managed  care 
enrolles.  Yet,  this  commenter  stated, 
access  to  an  outside  impartial  review  is 
clearly  significant  for  enrollees.  The 
commenter  pointed  to  a  Kaiser  Family  • 
Foundation  study  on  State  external 
review  laws  that  found  almost  50 
percent  of  cases  considered  through  an 
external  appeals  review  overturned  the 
managed  care  organization's  initial 
decisions.  The  commenter  noted  that 
while  States  have  financial  concerns  in 
maintaining  a  streamlined  external 
review  process,  such  concerns  should 
not  overrule  an  enrollee's  right  to  due 
process. 


Response:  As  noted  above.  States  do 
not  need  to  use  the  State  fair  hearing 
process  as  the  independent  external 
review  process  required  under 
§§  457.1130(b)  and  457.1150(b). 
External  review  can  be  done  either  by  a 
State  agency  or  a  contractor  other  than 
the  contractor  responsible  for  the  matter 
subject  to  external  review.  While  we 
appreciate  the  commenter's  concerns, 
we  elected  not  to  require  States  with 
separate  child  health  programs  to  ensiu« 
the  automatic  referral  of  adverse 
decisions  to  external  review.  We  did, 
however,  adopt  minimum  procedvu'al 
protections  related  to  the  right  to  an 
independent  external  review  in  certain 
situations,  consistent  with  the 
requirements  of  due  process. 

We  acknowledge  the  important 
information  contained  within  the  study 
cited  by  the  commenter  relating  to  the 
minimal  administrative  cost  of 
automatic  referral.  Given  the  low  cost  of 
such  a  process,  and  the  added 
protections  and  accountability  it  can 
provide  in  some  circumstances,  we 
encourage  States  to  consider  this  option 
carefully  when  establishing  their  review 
process. 

•  Timefiames  §457.1160  (proposed 
§§  457.361(c),  457.985(b)  and 
457.995(g)(2)). 

In  proposed  §  457.985(b)  and 
§  457.995(g),  respectively,  we  required 
that  "resolution  of  grievances  and 
appeal  requests  will  be  completed 
within  a  reasonable  amount  of  time" 
and  that  "grievances  and  appeals  must 
be  conducted  and  resolved  in  a  timely 
manner  that  is  consistent  with  the 
standard  health  insurance  practices  in 
the  State  in  accordance  with  §  457.985." 
In  proposed  §  457.361(c),  we  provided 
that  "the  State  must  send  each  applicant 
a  written  notice  of  the  decision  on  the 
application  and,  if  eligibility  is  denied 
or  terminated,  the  specific  reason  or 
reasons  for  the  action  and  an 
explanation  of  the  right  to  request  a 
hearing  within  a  reasonable  time." 

Comment:  Several  commenters  noted 
that  the  regulation  should  require  that 
grievances  and  appeals  be  decided  in  a 
timely  fashion.  Several  commenters 
asserted  that  if  HCFA  decides  to 
maintain  its  proposed  policy  on 
grievances  and  appeals,  strict  minimal 
timelines  should  be  incorporated  to 
ensure  that  grievances  and  appeals  are 
conducted  in  an  expedited  manner.  A 
different  commenter,  representing 
providers,  noted  that  it  saw  no  reason 
why  providers  should  not  be  expected 
to  respond  within  seven  days  to  a 
request  for  treatment.  That  commenter 
noted  that  if  a  State/contractor  denied 
such  a  request,  an  enrollee  would  not 
receive  any  new  benefits  until  the  final 
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resolution  of  the  grievance  process.  A 
State/contractor  could  request  an 
extension  if  it  could  show  the  extension 
would  be  in  the  enrollee's  best  interest. 
The  commenter  also  believed  that  HCFA 
should  establish  minimum  requirements 
for  an  expedited  procedure  to  meet  the 
needs  of  eiuollees  with  severe  medical 
conditions. 

This  commenter  also  suggested  a 
requirement  of  14  days  for  a  response  to 
a  standard  grievance.  Two  conunenters 
acknowledged  that  suggested  time 
frames  are  different  from  the  30  day 
time  frames  tn  Medicare+Choice  and 
Medicaid  managed  care,  but  argued  that 
SCHIP  enrollees  do  not  have  the 
opportimify  to  get  services  elsewhere 
while  they  are  waiting  for  the  appeal  to 
be  resolved.  One  commenter  also  noted 
that  when  Medicaid  and  SCHIP 
individuals  are  denied  treatment,  they 
often  have  no  other  recourse  except  the 
proposed  grievance  process.  They 
recommended  that  HCFA  reduce  the 
standard  resolution  time  frame  in 
Medicaid  managed  care  from  30  to  14 
days.  A  different  commenter 
reconunended  providing  for  an 
accelerated  process  where  there  is  an 
initial  denial  of  services  that  poses  the 
risk  of  serious  medical  harm. 

Several  commenters  recommended 
HCFA  define  maximum  time  frames, 
and  one  commenter  recommended 
HCFA  define  a  "reasonable"  time  period 
and  indicate  what  maximum  time  frame 
would  still  meet  the  "reasonable" 
requirenient.  This  second  commenter 
also  believed  that  a  lengthy  grievance 
process  might  be  held  to  violate  an 
enrollee's  due  process  rights.  The 
commenter  reconunended  a  maximmn 
time  fi^me  of  fovuleen  days  for 
responding  to  a  standard  grievance, 
which  may  be  to  review  a  provider's 
decision  not  to  provide  requested  items 
or  services,  or  to  review  a  provider's 
decision  to  deny,  suspend,  or  terminate 
eligibilify,  reduce  or  deny  benefits,  or 
disenroll  the  enrollee  for  failine  to  pay 
cost  sharing.  The  commenter  noted  that, 
in  many  cases,  the  State/contractor  will 
have  an  established  policy  and  will  not 
need  the  full  foiuteen  days.  This 
commenter  also  noted  that  even  in  cases 
which  involve  an  assessment  of  an 
individual's  condition,  fourteen  days  is 
ample  time.  The  commenter  advocated 
that  States  be  allowed  to  set  a  time 
frame  of  less  than  fourteen  days.  The 
commenter  noted  that  a  State/ 
subcontractor  does  not  necessarily  save 
money  by  delaying  resolution  of  a 
grievance,  because  the  State  remains 
financially  responsible  for  the  care  and 
may  have  to  reimbiu^e  the  family  for 
expenses  incurred  prior  to  enrollment. 
In  certain  cases,  it  might  cost  the  State/ 


subcontractor  more  to  delay  treatment 
because  the  treatment  ultimately 
required  might  cost  more  than  the  initial 
requested  treatment. 

Response:  As  reflected  in  the 
proposed  regulation,  we  agree  that  a 
review  process  should  be  completed  in 
a  timely  fashion  and,  as  reflected  in  the 
final  regulation,  that  there  is  a  need  for 
minimiun  timeliness  standards.  As  in 
the  proposed  regulation,  in  §  457.340(c) 
of  this  final  regulation,  we  prescribed 
maximiun  time  frames  for  eUgibility 
determinations.  In  this  final  regulation, 
we  also  separately  address  the 
timeliness  of  review  of  eligibiUty  and 
enrollment  matters,  and  the  timeliness 
of  review  of  adverse  health  services 
matters.  Under  §  457.1130(a),  a  State 
must  ensure  that  an  applicant  or 
enrollee  has  an  opportunity  for  review 
of  a:  (1)  denial  of  eligibility;  (2)  failure 
to  make  a  timely  determination  of 
eligibiUty;  or  (3)  suspension  or 
termination  of  enrollment,  including 
disenrollment  for  failure  to  pay  cost 
sharing.  Under  §  457.1160(a),  the  State 
must  complete  the  review  of  the  matters 
described  in  §457.1 130(a)  within  a 
reasonable  amount  of  time.  In  order  to 
ensure  that  delays  in  the  review  process 
do  not  cause  a  gap  in  coverage,  under 
§457.1170,  States  are  required  to 
provide  an  opportunity  for  the 
continuation  of  enrollment  pending  the 
completion  of  review  of  a  suspension  or 
termination  of  enrollment,  including  a 
decision  to  disenroll  for  failure  to  pay 
cost  sharing.  We  also  require  the  State 
to  consider  the  need  for  expedited 
review  when  there  is  an  immediate  need 
for  health  services.  Under  §457.1120  we 
require  States  to  describe  these  time 
frames  in  their  State  plans. 

In  light  of  concern  about  the  time 
frames  for  review  of  health  services 
matters,  we  specified  a  time  standard  for 
the  resolution  of  external  reviews  (and 
any  internal  review  if  available), 
including  expedited  time  frames,  in 
§  457.1160(b).  Health  services  matters 
subject  to  review  include:  (1)  delay, 
denial,  reduction,  suspension,  or 
termination  of  health  services,  in  whole 
or  in  part,  including  a  determination 
about  the  type  or  level  of  services;  or  (2) 
failure  to  approve,  furnish,  or  provide 
payment  for  health  services  in  a  timely 
manner.  Reviews  must  be  completed  in 
accordance  with  the  medical  needs  of 
the  patient.  Under  the  standard  time 
frame,  a  State  must  ensure  that  external 
review  of  a  decision  as  described  in 
§  457.1150(b)  is  completed  within  90 
calendar  days  of  the  date  an  enrollee 
initially  requests  external  review  (or  an 
intern^  review  if  available)  of  the 
decision.  Under  the  expedited  time 
frame,  a  State  must  ensiu«  that  internal 


review  (if  available),  or  external  review 
as  required  by  §457.1 150(b),  is 
completed  within  72  hours  of  the  time 
an  enrollee  initially  requests  a  review  if 
the  enrollee's  physician  determines  that 
operating  under  the  standard  time  frame 
could  seriously  jeopardize  the  enrollee's 
life  or  health  or  ability  to  attain, 
maintain  or  regain  maximum  function. 
If  the  enrollee  has  access  to  internal  and 
external  review,  then  each  level  of 
review  must  be  completed  within  72 
hours  (for  a  p>ossible  total  of  144  hours). 
The  State  must  provide  an  extension  to 
the  72-hour  period  of  up  to  14  days  if 
the  enrollee  requests  such  an  extension. 
This  provision  for  an  expedited  time 
frame  reflects  our  agreement  with  the 
comments  calling  for  an  accelerated 
process  if  the  passage  of  the  standard 
time  allowed  for  the  process  poses 
serious  harm  to  the  enrollee. 

Comment:  One  commenter 
reconunended  that  in  order  to  ensure  an 
enrollee's  rights  to  obtain  timely 
medical  care,  both  the  internal 
grievance  process  and  the  State  fair 
hearing  process  should  conclude  within 
90  days.  They  noted  that  ciurent  State 
fair  hearing  regulations  require  a  State 
to  complete  the  fair  hearing  within  90 
days  fit)m  the  request  for  the  hearing. 

"This  commenter  also  stated  the 
proposed  regulations  did  not  provide 
guidance  on  what  happens  if  a  State/ 
contractor  fails  to  meet  its  grievande  and 
appeals  procedures  and  recommended 
HCFA  establish  minimum  standards  to 
address  noncompliance.  The  commenter 
said  that  even  with  standard  health 
insurance  practices,  there  is  no 
guarantee  that  a  State/contractor  will 
comply  in  a  timely  fashion.  The 
commenter  recommended  the  approach 
of  the  Medicare-KIhoice  regulations  that 
provide  that  an  managed  care 
organization's  failiue  to  meet  initial 
determination  and  reconsideration  time 
frames  is  automatically  considered  an 
adverse  decision  that  is  referred  to  the 
next  level  of  review.  This  commenter 
advocated  that  HCFA  adopt  this  policy 
in  the  SCHIP  regulations  as  well.  The 
commenter  believed  this  position, 
coupled  with  minimum  time  frames, 
would  best  protect  enrollees'  rights 
without  causing  undue  hardships  on 
providers. 

This  commenter  also  recommended 
that  HCFA  should  grant  States  the 
authority  to  impose  monetary  fines 
upon  participating  contractors  for 
failure  to  meet  time  frames  as  a  means 
to  enforce  compliance.  The  commenter 
reconunended  amending  §457.935  to 
include  language  requiring  States  that 
contract  with  participating  contractors 
to  impose  sanctions  if  the  State 
determines  that  a  participating 
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contractor  fails  to  provide  medically 
necessary  services  that  the  participating 
contractor  is  required  to  provide,  or  fails 
to  meet  specified  time  frames. 

Response:  Under  §  457.1160(b)(1),  we 
defined  the  standard  time  frame  for  the 
review  of  a  health  services  matter.  A 
State  must  ensure  that  external  review, 
as  described  in  §  457.1150(b),  is 
completed  within  90  calendar  days  of 
the  date  an  enrollee  requests  external 
review  (or  internal  review  if  available). 
We  expect  that  an  enrollee  will  be 
provided  notice  of  the  outcome  of  the 
review  within  the  90-day  time  frame.  As 
described  above,  the  final  regulations 
provide  an  opportunity  for  expedited 
review,  under  §  457.1160(b)(2). 

We  do  not  see  a  need  to  create  further 
compliance  standards  or  enforcement 
mechanisms  beyond  those  that  have 
been  already  implemented  pursuant  to 
section  2106(dK2)  of  the  Act.  This 
provision  requires  States  to  comply  with 
the  requirements  imder  title  XXI  and 
allows  HCFA  to  withhold  funds  from 
States  in  the  case  of  substantial 
noncompliance  with  such  requirements. 
It  is  within  the  State's  discretion  to 
determine  whether  to  include  in 
contracts  monetary  fines  for  failure  to 
meet  time  frames  as  a  means  to  enforce 
compliance  with  required  time  frames. 
States  are,  of  course,  required  to 
administer  their  programs  in  accordance 
with  the  law  and  their  State  plans.  At 
a  minimum,  therefore,  States  are 
responsible  for  monitoring  the  conduct 
of  their  contractors  and  ensuring  that 
their  conduct  fully  comphes  with  these 
regulations  and  the  State  plan. 

Comment:  One  commenter  noted  that 
the  regulations  do  not  make  clear  the 
relationship  between  the  internal  and 
external  review  processes.  In  most 
instances,  State  law  requires  exhaustion 
of  the  internal  review  process  (as  does 
the  NAIC  model)  before  a  consimier  can 
move  to  the  external  review.  However, 
a  ntunber  of  States  also  include 
timelines  and  exceptions  (for  example, 
when  the  harm  has  already  occurred)  to 
ensure  that  this  does  not  impede  the 
process  imnecessarily,  and  the 
commenter  recommended  that  HCFA  do 
the  same.  Another  commenter  expressed 
that  HCFA  should  prohibit  States  from 
requiring  exhaustion  of  internal  plan 
processes.  If  HCFA  does  not  prohibit 
such  a  requirement,  according  to  this 
commenter.  it  must  include  adequate 
safeguards  so  that  plans  do  not  Iwnefit 
from  delay  at  the  enrollee's  expense. 
Specifically,  HCFA  should  require  that 
States  set  strict  timetables  for  review 
and  determination,  assure  aid 
continuing  pending  a  determination, 
and  provide  for  expedited  review  when 
the  failure  to  authorize  a  required  level 


of  treatment  or  to  provide  or  continue  a 
service  jeopardizes  the  enrollee's  health. 

Another  commenter  noted  that  some 
States  may  require  an  enrollee  to 
exhaust  a  plan's  internal  grievance- 
procedures  before  allowing  access  to  the 
State  fair  hearing  process  and  believed 
these  State  practices  may  violate 
enrollee's  due  process  rights.  The 
commenter  requested  that  we  ensure 
that  enroUees  not  be  required  to  exhaust 
internal  grievance  procedures  before 
accessing  the  State  fair  hearing  process. 
The  commenter  was  concerned  that  the 
internal  grievance  process  does  not 
provide  impartial  review.  They  noted 
that  even  under  the  proposed  Medicaid 
managed  care  regulations,  the 
individual  conducting  the  internal 
review,  while  not  familiar  with  the  case 
file,  is  employed  by  the  plan  provider. 
According  to  this  commenter,  this 
individual  has  an  inherent  peomiary 
interest  to  resolve  the  grievance  in  favor 
of  the  State/contractor.  Because  the 
enrollee  is  efi^ectively  denied  benefits 
imtil  the  process  is  complete.  States/ 
contractors  have  little  incentive  to 
resolve  the  grievances  quickly.  The 
conunenter  argued  that  if  the  enrollee  is 
forced  to  exhaust  the  internal  grievance 
process,  the  enrollee  would  be  deprived 
of  due  process.  The  commenter 
recommended  HCFA  amend 
§  457.985(b)  to  permit  the  enrollee  to 
request  a  State  fair  hearing  on  a 
grievance  at  any  time. 

Response:  It  should  be  noted  that  the 
State  fair  hearing  process  is  the  process 
for  external  review  under  Medicaid 
managed  care.  While  States  have  the 
option  to  use  the  Medicaid  fair  hearing 
process  to  satisfy  the  requirement  for 
external  review  under  this  regulation, 
we  do  not  require  this  process  for 
separate  child  health  programs.  We  also 
left  to  States  the  discretion  to  decide 
whether  plans  should  be  required  to 
conduct  an  internal  review  and 
whether,  if  they  do  so.  they  should 
require  exhaustion  of  internal  plan 
processes  before  an  enrollee  could 
pursue  an  external  review.  Nonetheless, 
we  believe  it  is  important  for  enroUees 
to  have  certain  minimum  procedural 
protections  consistent  with  due  process 
and  have  therefore  adopted  Tnininriiim 
requirements  and  time  fiames  for 
reviews.  Under  §§  457.1130(b)  and 
457.1150(b),  States  must  provide 
enroUees  access  to  an  external  review  of 
certain  health  services  matters.  Pursuant 
to  §  457.1150(b),  review  decisions  must 
be  independent  and  made  by  the  State 
or  a  contractor  other  than  the  contractor 
responsible  for  the  matter  subject  to 
external  review.  While  a  State  may 
require  an  enroUee  to  request  and 
piu^ue  an  internal  review,  any 


procediu«s  developed  by  the  State  or  its 
contractors  relating  to  internal  review 
caimot  interfere  with  the  enrollee's  right 
to  complete  the  external  review  within 
90  days  from  the  date  a  review  (either 
internal  or  external)  is  requested. 

•  Continuation  of  Enrollment 
§457.1170  (Proposed  §  457.985(c)). 

We  received  a  niunber  of  comments 
inging  us  to  require  continuation  of 
enrollment  pending  completion  of  the 
review. 

Comment:  Several  commenters  were 
particularly  concerned  that  children 
receiving  benefits  imder  separate  child 
health  programs  may  be  as  poor  as  those 
who  receive  Medicaid  in  other  States, 
and  beUeved  that  States  should 
therefore  be  required  to  continue 
assistance  at  pre-termination  levels  imtil 
an  impartial  review  of  a  child's  case  is 
completed.  Multiple  commenters  argued 
that  even  though  the  SCHIP  statute  does 
not  include  the  same  entitlement  as 
Medicaid,  constitutional  due  process 
may  require  minimal  protections  that 
are  not  included  in  the  proposed  rule. 
A  few  commenters  underscored  the 
need  for  due  process  protections  in  title 
XXI  because  of  the  lack  of  entitlement 
to  benefits  under  the  program  and 
recommended  the  Medicaid  procedures. 
Other  commenters  echoed  the  specific 
suggestion  that  there  be  circumstances 
in  which  benefits  continue  for  current 
recipients  pending  appeal. 

One  commenter  specificaUy 
recommended  that  continuation  of 
services  pending  appeal  should  occur  in 
circTunstances  where  termination  or 
reduction  of  services  poses  serious 
medical  harm  and  to  provide  for  an 
accelerated  process  where  there  is  an 
initial  denial  of  services  that  pose  such 
harm.  Two  commenters  noted  that 
continuation  of  benefits  is  especially 
important  for  enrollees  terminated  for 
failure  to  pay  cost  sharing  or  other 
financial  contributions,  which  do  not 
relate  to  an  enrollee's  actual  eligibility 
for  benefits.  These  commenters 
recommended  that  HCFA  require  that 
enrollees  must  affirmatively  request 
termination  of  benefits.  One  commenter 
recommended  the  language  at  §457.985 
be  amended  by  adding:  "Unless  an 
enrolls  affirmatively  requests  that 
items  or  services  not  be  continued,  the 
State/contractor  must  continue  the 
enrollee's  benefits  until  the  issuance  of 
the  final  grievance  decision  or  State  fair 
hearing  decision." 

Response:  We  appreciate  the 
commenters'  concerns  about  the  need  to 
protect  children  enrolled  in  separate 
child  health  programs  who  have  very 
limited  incomes  and  whose  families 
have  little  or  no  ability  to  pay  for  costly 
but  necessary  health  services,  and  we 
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have  adopted  provisions  related  to 
continuation  of  enrollment,  as  described 
below. 

Section  §457.1170  requires  States  to 
ensiue  the  opportunity  for  continuation 
of  enrollment  pending  review  of 
termination  or  suspension  of 
enrollment,  including  a  decision  to 
disenroll  for  failiue  to  pay  cost  sharing. 
A  State  may  limit  the  time  period 
during  which  such  coverage  is  provided 
by  arranging  for  a  prompt  review  of  the 
eligibility  or  enrollment  matter. 
However,  not  all  such  matters  are 
subject  to  the  continuation  of  coverage 
requirement;  under  §  457.1130(c).  a 
State  is  not  required  to  provide  an 
opportimity  for  review  of  such  a  matter 
if  the  sole  basis  for  the  decision  is  a 
provision  in  the  State  plan  or  in  Federal 
or  State  law  requiring  an  automatic 
change  in  eUgibility.  enrollment,  or  a 
change  in  coverage  under  the  health 
benefits  package  that  affects  aU 
appUcants  or  enroUees  or  a  group  of 
appUcants  or  enroUees  without  regard  to 
their  individual  circumstances. 
Therefore,  if  the  situation  is  such  that 
the  State  is  not  required  to  provide  an 
opportunity  for  review  according  to  this 
regulation,  then  the  State  does  not  have 
to  provide  the  opportimity  for 
continuation  of  enrollment.  We  also 
note  that  the  costs  of  providing 
continued  benefits  are  not 
administrative  costs  subject  to  the  10 
percent  cap,  regardless  of  the  outcome 
of  the  review.  With  respect  to 
disenroUment  due  to  failure  to  pay  cost 
sharing,  we  have  added  a  provision  in 
§  457.570(b)  to  ensmtf  that  the 
disenroUment  process  afford  an  enroUee 
the  opportunity  to  show  that  the 
enrollee's  family  income  has  declined 
prior  to  disenroUment  for  nonpayment 
of  cost-sharing  charges.  Finally,  we  note 
that  services  need  not  be  continued 
pending  a  review  of  a  health  services 
matter,  although,  as  described  above, 
expedited  review  processes  must  be 
available  when  the  physician  or 
provider  determines  that  the  enrollee's 
life  or  health  or  ability  to  function  v«ll 
be  jeopardized. 

•  Notice  §457.1180  (proposed 
§§ 457.361(c),  457.902,  457.985(a),  and 
I  457.995(g)). 

I     In  the  preamble  to  the  proposed 
regulation  at  §  457.985,  we  stated  that  a 
State  should  make  available  to  families 
of  targeted  low-income  children 
information  about  complaint,  grievance, 
and  fair  hearing  procedures.  We 
proposed  to  require  that  the  State  and 
its  "participating  providers"  give 
applicants  and  enrollees  written  notice 
of  their  right  to  file  grievances  and 
appeals.  In  proposed  §  457.361(c),  we 
required  that  "the  State  must  send  each 


applicant  a  written  notice  of  the 
decision  on  the  application  and,  if 
eligibility  is  denied  or  terminated,  the 
specific  reasons  or  reasons  for  the  action 
and  an  explanation  of  the  right  to 
request  a  hearing  within  a  reasonable 
amoimt  of  time." 

Conmient:  A  commenter  on  §457.340 
and  §457.361  expressed  strong  support 
for  the  inclusion  of  rules  setting 
minimum  standards  for  procedural 
fairness,  including  the  basic  due  process 
protections  of  opportimity  to  apply 
without  delay,  assistance  in  completing 
applications,  required  notices,  and 
timely  eligibility  decisions.  This 
commenter  noted  that  notice  is  a  basic 
due  process  right  required  by  the  U.S. 
Constitution  imder  well-settled  law 
whenever  a  citizen  is  denied  a  pubUc 
benefit,  and  that  the  rules  should 
specify  that  notice  must  be  timely.  The 
commenter  also  recommended  that  for 
cmrent  recipients,  notice  of  an  adverse 
action  should  be  in  advance  of  the 
action.  In  the  commenter's  view,  the 
notice  should  inform  people  of  the  right 
to  be  accompanied  by  a  representative 
as  well  as  the  right  to  appeal. 

Another  commenter  on  §  457.340 
.  suggested  that  rules  should  specify  that 
notice  of  denial  or  adverse  action  must 
be  timely  and  in  advance  of  adverse 
action  for  current  benefits,  with  benefits 
continuing  through  an  appeal  process, 
should  an  appeal  be  initiated.  In  this 
commenter's  view,  notice  should  be 
required  to  be  timely  and  include 
information  regarding  the  right  to 
appeal  and  to  be  accompanied  to  the 
hearing  by  a  representative. 

Response:  We  appreciate  the  support 
for  these  standards,  and  the  effort  to 
establish  rules  that  are  consistent  with 
due  process  requirements.  We  agree  that 
notice  should  be  timely  and  have  added 
this  to  the  language  at  §457.1180.  As  in 
the  proposed  regulation,  the  final 
regulation  sets  forth  maximum  time 
frames  for  eligibiUty  determinations  in 
§  457.340(c).  Additionally,  in  the  case  of 
redetermination  of  eligibility,  under 
§  457.340(d).  the  regulations  require  that 
in  the  case  of  a  suspension  or 
termination  of  eligibility,  the  State  must 
provide  sufficient  and  timely  notice  to 
enable  the  child's  parent  or  caretaker  to 
take  any  appropriate  actions  that  may  be 
required  to  ensure  ongoing  coverage. 
For  example,  if  continued  enrollment 
pending  a  review  is  allowed  when  a 
review  is  requested  before  enrollment  is 
scheduled  to  end,  notice  of  the  action 
and  the  opportunity  for  review  must  be 
provided  to  the  family  with  enough 
advance  notice  to  allow  the  family  to 
request  the  review  and  to  keep  their 
child  enrolled  pending  review.  Under 
§  457.1160(a),  a  State  must  complete 


review  of  an  eUgibility  or  enrollment 
matter  within  a  reasonable  amount  of 
time.  In  setting  time  frames,  the  State 
must  consider  the  need  for  expedited 
decisions  when  there  is  an  immediate 
need  for  health  services.  Additionally, 
under  §457.1 140(d)(2)  we  require  that 
applicants  and  enroUees  have  a  right  to 
timely  review  of  their  files  and  other 
applicable  information  relevant  to  the 
review  of  the  decision.  Under  this  final 
regulation,  however,  while  States  have 
discretion  to  determine  the  precise 
timing  of  the  notices  in  Ught  of  their 
ov»rn  administrative  needs,  the  notice  of 
the  outcome  of  the  review  must  be 
deUvered  within  the  prescribed  overaU 
time  frames  for  review. 

We  addressed  the  issue  of  notice  in 
§457.1180,  in  which  we  required  States 
to  ensure  that  applicants  and  enrollees 
are  provided  timely  written  notice  of 
any  determinations  required  to  be 
subject  to  review  imder  §  457.1130  that 
includes  the  reasons  for  the 
determination;  an  explanation  of 
applicable  rights  to  review  of  that 
determination,  the  standard  and 
expedited  time  frames  for  review,  and 
the  manner  in  which  a  review  can  be 
requested;  and  the  circumstances  under 
which  enrollment  may  continue 
pending  review.  Section  §  457.340(d) 
cross  references  the  notice  requirements 
of  §457.1180.  Under  §457.1 140(d)(1) 
States  must  ensure  that  applicants  and 
enrollees  have  an  opportunity  to 
represent  themselves  or  have 
representatives  of  their  choosing  in  the 
review  process.  As  for  continuation  of 
enrollment,  the  regulations  require 
States  under  §457.1170  to  continue 
enrollment  pending  the  completion  of  a 
review  of  a  suspension  or  termination  of 
enrollment  including  a  decision  to 
disenroll  for  failure  to  pay  cost  sharing. 

Comment:  One  commenter  requested 
clarification  on  the  relationship  of 
§  457.361(c)  to  the  requirement  in 
§ 457.360(c).  This  commenter  expressed 
a  belief  that  every  family  should  be 
notified  of  the  status  of  each  child's 
appUcation  and  whether:  (1)  the 
application  for  enrollment  in  the 
separate  child  health  program  has  been 
approved;  (2)  the  application  has  been 
referred  to  Medicaid;  or  (3)  the  child 
had  been  found  ineligible  for  both 
programs. 

Response:  The  State  must  provide 
written  notice  of  any  determination  of 
eligibiUty  under  §§  457.340(d)  and 
457.1180.  So,  if  the  State  determines 
that  an  applicant  is  ineligible  for 
coverage  under  its  separate  child  health 
program,  the  State  must  provide  written 
notice  of  that  determination.  If  the 
application  is  a  joint  Medicaid/SCHIP 
application,  a  State  would  then  need  to 


2M4  Fedaral  Ragjrter / Vol.  66,  No.  8 /Thursday,  Januaiy  11.  2001 /Rules  and  Regulations 


comply  with  Medicaid  requirements  in 
providing  notice  about  an  applicants 
eUgibihty  for  Medicaid.  In  the  case  of 
termination  or  suspension,  of  eligibiUty, 
under  §  457.340(d).  the  regulations 
require  that  the  State  must  provide 
sufficient  notice  to  enable  the  child's 
parent  or  caretfiker  to  take  any 
appropriate  actions  that  may  be  required 
to  ensure  ongoing  coverage. 

Comment:  One  commenter  suggested 
that  HCFA  limit  requirements  that 
providers  furnish  notice  to  enrollees. 
According  to  this  commenter,  some 
States  permit  treating  providers  and 
managed  care  plans  to  provide  SCHIP 
applications  and  perform  direct 
marketing  activities,  but  some  do  not.  In 
this  commenter's  view,  providers  in 
States  that  do  not  allow  such 
involvement  would  have  no  opportunity 
to  provide  applicants  with  notices.  This 
commenter  also  suggested  that  HCFA 
not  require  treating  providers  who  serve 
SCHIP  enrollees  under  a  managed  care 
contract  to  provide  notice  to  enrollees. 
This  commenter  suggested  that  this 
would  be  more  appropriately  done  by 
the  managed  care  plan  in  the  member 
information  materials.  Yet  another 
commenter  strongly  supported  the  . 
language  in  §  457.985(a)  requiring  that 
participating  providers,  in  addition  to 
States,  provide  applicants  and  enroUees 
written  notice  of  their  right  to  file 
grievances.  This  commenter  argued  that 
it  is  important  that  applicants  and 
enrollees  have  access  to  information 
about  their  grievance  and  appeal  rights 
at  the  points  of  direct  contact — which  is 
most  often  the  provider. 

Response:  In  §  457.1180,  we  specified 
the  general  content  of  the  notice  but  left 
States  the  flexibility  to  determine  who 
should  provide  the  notice.  We  do  not 
consider  general  statements  of 
procediu^  in  initial  member  information 
materials  sufficient  notice  of  the  review 
process  available  for  a  particidar 
determination. 

Comment:  One  conunenter  noted  that 
enrollees  should  be  informed  of  their 
right  to  appeal  any  adverse  decision  to 
an  independent  body. 

Response:  We  agree  with  the  need  for 
enrollee  notification.  Section  457.1180 
requires  timely  notice  of  determinations 
subject  to  the  review  process  specified 
in  this  regulation,  including  matters 
8ub)ect  to  external  review  by  an 
independent  entity. 

•  AppUcation  of  Review  Procedures 
where  States  Offer  Premium  Assistance 
for  Group  Health  Plans  §  457.1190. 

We  note  that  under  this  final  rule  we 
use  the  term  "premiiun  assistance 
program"  instead  of  "employer- 
sponsored  insurance  model"  to  describe 
a  situation  where  a  State  pays  part  or  all 


of  the  premiums  for  an  enrollee  or 
enrollees'  group  health  insurance 
coverage  or  coverage  under  a  group 
health  plan.  Ow  responses  to  comments 
referring  to  "employer-sponsored 
insurance  models"  reflect  this  change  in 
terminology. 

Comment:  One  commenter  noted  that 
for  coverage  provided  under  a  premium 
assistance  program,  the  State  does  not 
contract  for  services  and  is  not  in  a 
position  to  dictate  compliance  with 
requirements  included  in  §457.985. 

Response:  We  acknowledge  that 
States'  SCHIP  programs  do  not  have 
direct  authority  over  group  health  plans 
that  may  be  providing  coverage  under 
premiimi  assistance  programs.  At  the 
same  time,  there  is  no  basis  for 
providing  children  fewer  procedural 
protections  because  they  may  be 
enrolled  in  a  premium  assistance 
program  under  SCHIP.  In  order  to 
balance  these  concerns,  the  regulations 
provide  States  flexibility  so  that  they 
may  offer  premium  assistance  through 
plans  that  do  not  meet  the  review 
standards  set  out  in  these  regulations,  as 
long  as  bmilies  are  not  required  to 
enroll  their  children  in  these  plans. 
Under  §457.1190,  a  State  that  has  a 
premiiun  assistance  program  through 
which  it  provides  coverage  under  a 
group  health  plan  that  does  not  meet  the 
requirements  of  §§  457.1130(b), 
457.1140,  457.1150(b).  457.1160(b).  and 
457.1180  must  give  applicants  and 
enrollees  the  option  to  obtain  health 
benefits  coverage  through  its  direct 
coverage  plan.  The  State  must  provide 
this  option  at  initial  enrollment  and  at 
each  redetermination  of  eligibility. 

Comment:  One  State  expressed 
concern  that  the  level  of  detail  of  the 
CBRR  provisions  in  the  proposed 
regiilation  inhibits  States  from 
developing  effective  premium  payment 
systems  for  premium  assistance 
programs.  Another  commenter  noted 
that  imder  premium  assistance 
programs,  there  is  no  contractual 
mechanism  through  which  to  enforce 
requirements,  given  that  the  employer, 
not  the  State,  contracts  with  the  health 
plan.  This  commenter  said  that 
requiring  States  to  apply  these 
requirements  under  such  a  model  will 
mean  that  employer  plans  will  never 
qualify  for  premiiun  assistance.  This 
commenter  assumed  that  HCFA  did  not 
intend  these  requirements  to  apply  to 
premium  assistance  programs,  and 
recommended  that  HCFA  clarify  its 
position. 

Response:  While  we  appreciate  the 
commenters'  concern.  States  must 
comply  with  the  requirements  of  this 
regulation  regardless  of  whether 
coverage  is  provided  through  a  group 


health  plan.  Under  title  XXI,  the 
standards  and  protections  apply  to  all 
children  receiving  SCHIP  coverage, 
including  children  receiving  SCHIP- 
funded  coverage  through  group  health 
plans.  We  do  recognize  that  States  do 
not  have  direct  contractual  relationships 
with  premium  assistance  programs  and 
accounted  for  this  constraint  in 
§457.1190. 

IC  Expanded  Coverage  ef  Children 
Under  Medicaid  and  Medicaid 
Coordination 

The  proposed  regulations  discussed 
in  this  subsection  are  changes  to 
Medicaid  regulations  found  in  parts  433 
and  435.  These  rules  apply  to  Medicaid 
only. 

Siection  2101  of  the  Act  requires  that 
States  coordinate  child  health  assistance 
under  title  XXI  with  other  sources  of 
health  benefits  coverage  for  children. 
Section  2102(b)(3)(B)  of  the  Act  requires 
that  children  found  through  the  SCHIP 
screening  process  to  be  potentially 
eligible  for  Medicaid  under  the  State's 
Medicaid  plan  shall  be  enrolled  for  such 
assistance. 

Section  4911  of  the  BBA,  amended  by 
section  162  of  the  DC  Appropriations 
Act.  Public  Law  105-100.  enacted  on 
November  19. 1997.  established  a  new 
optional  categorically-needy  eligibility 
group  known  as  "optional  targeted  low- 
income  children."  The  law  provides  for 
an  enhanced  Federal  matching  rate  for 
Medicaid  services  provided  to  children 
eligible  under  this  group.  The  BBA  also 
provides  for  States  to  receive  this 
enhanced  Federal  matching  rate  for 
services  to  children  who  meet  the 
definition  of  "optional  targeted  low- 
income  children"  and  whom  the  State 
covers  by  expanding  an  existing 
Medicaid  eligibility  group  (for  example, 
poverty-related  children).  "SCHIP" 
itself  is  not  a  new  or  separate  Medicaid 
eligibility  group.  A  State  that 
implements  a  Medicaid  expansion 
program  under  SCHIP,  may  expand 
eligibility  to  the  new  optional  Medicaid 
eligibility  group  just  mentioned,  expand 
eligibility  to  optional  targeted  low- 
income  children  through  expanding  an 
existing  Medicaid  eligibility  group,  or 
implement  a  combination  of  the  two 
options.  We  note  that  Medicaid 
expansion  programs  are  subject  to  all 
the  rules  and  requirements  set  forth  in 
title  XDC  of  the  Act  and  its 
implementing  regulations,  and  the  State 
Medicaid  plan.  Section  4912  of  the  BBA 
added  a  new  section  1920A  to  the  Act 
to  allow  States  to  provide  Medicaid 
services  to  children  during  a  period  of 
presumptive  eligibility. 

In  addition  to  modifications  to  the 
proposed  regulations  made  in  response 
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to  the  comments  discussed  below,  we 
have  amended  part  436  of  this 
subchapter  to  reflect  the  changes  made 
by  the  BBA  to  eligibility  for  Medicaid  in 
Guam,  Puerto  Rico  and  the  Virgin 
Islands.  The  changes  made  to  part  436 
by  these  regulations  mirror  those  made 
to  part  435,  governing  Medicaid 
eligibility  in  the  States,  District  of 
Columbia,  the  Northern  Mariana  Islands 
and  American  Samoa.  Specifically,  new 
§  436.3  corresponds  to  new  §  435.4; 
modifications  to  §§436.229,  436.1001 
and  436.1002  correspond  to  the 
modifications  made  to  §§  435.229, 
435.1001  and  435.1002;  and  new 
§§436.1100-1102  correspond  to  new 
§§435.1100-1102.  Our  failure  to  amend 
part  436  in  the  proposed  rules  was  an 
oversight.  There  are  no  distinctions  in 
policy  or  requirements  with  respect  to 
the  regulations  pertaining  to  the  States, 
District  of  Columbia,  the  Northern 
Mariana  Islands  and  American  Samoa 
versus  those  pertaining  to  Guam.  Puerto 
Rico  and  the  Virgin  Islands.  And  any 
changes  made  to  the  proposed  rules 
pertaining  to  expanded  coverage  of 
children  under  Medicaid  and  Medicaid 
coordination  in  these  final  regulations 
are  also  reflected  in  the  amendments  to 
part  436.  We  received  a  number  of 
general  comments  on  this  subpart  and 
one  comment  relating  to  the  screen  and 
enroll  requirements  set  forth  in  subpart 
C  which  is  relevant  to  this  section.  We 
will  address  these  comments  below. 

1.  General  Comments 

Comment:  With  respect  to  the  screen 
and  enrollment  requirements  of  section 
2102(b)(3)(B)  of  the  Act.  two 
commenters  recommended  that  the 
regulations  require  that,  even  if  a 
separate  application  for  a  separate  child 
health  program  (as  opposed  to  a  joint 
application  with  Medicaid)  is  used,  the 
application  form  and  any  supporting 
verification  must  be  transmitted  to  the 
appropriate  Medicaid  office  for 
processing  without  further  action  by  the 
applicant  to  initiate  a  Medicaid 
application.  One  commenter 
recommended  that  if  an  applicant  for  a 
separate  child  health  program,  who  has 
been  determined  potentially  eligible  for 
Medicaid,  is  to  be  required  to  take  any 
additional  steps  in  order  to  apply  for 
Medicaid,  the  Medicaid  agency  must 
inform  the  family  of  the  action  required. 

Response:  The  obligations  of  the  State 
agency  or  contractor  responsible  for 
determining  eligibility  for  a  separate 
child  health  program  with  respect  to  the 
requirement  that  children  screened 
potentially  eligible  for  Medicaid  be 
enrolled  in  that  program  are  discussed 
in  the  preamble  to  subpart  C  and  are  set 


forth  in  §457.350  of  the  final 
regulations. 

We  have  added  a  new  §  431.636  to 
clarify  the  obligations  of  the  State 
Medicaid  agency  with  respect  to  the 
screen-and-enroll  requirement. 
Specifically,  we  have  added  this  section 
to  require  that  State  Medicaid  agencies 
adopt  procedures  to  complete  the 
Medicaid  application  process  for,  and 
facilitate  the  enrollment  of,  children  for 
whom  the  Medicaid  application  and 
enrollment  process  has  been  initiated 
pursuant  to  §  457.350(h)(2)  in  subpart  C 
of  these  regulations.  Such  procedures 
shall  ensure  (1)  that  the  Medicaid 
application  is  processed  in  accordance 
with  the  regulations  governing 
eligibility  for  Medicaid  in  the  States  and 
District  of  Columbia,  42  CFR  part  435  or 
the  regulations  governing  Medicaid 
eligibility  in  Guam,  Puerto  Rico  and  the 
Virgin  Islands,  42  CFR  part  436,  as 
appropriate;  and  (2)  that  the  applicant  is 
not  required  to  provide  any  information 
or  docimientation  that  has  been 
provided  to  the  State  agency  or 
contractor  responsible  for  determining 
eligibility  under  the  State's  separate 
child  health  program  and  forwarded  by 
such  agency  or  contractor  to  the 
Medicaid  agency  on  behalf  of  the  child 
pursuant  to  §  457.350(h)(2)  of  this 
subchapter. 

When  a  State  Medicaid  agency 
receives  an  application — either  a  joint 
SCHIP-Medicaid  application  or  separate 
Medicaid  application — for  a  child 
screened  potentially  eligible  for 
Medicaid,  the  application  must  be 
processed  in  accordance  with  title  XIX. 
Medicaid  regulations,  and  the  State 
plan.  If  the  Medicaid  agency  has  all  the 
information  it  needs  to  process  the 
Medicaid  application,  no  further  follow- 
up  is  needed  until  the  State  is  ready  to 
make  a  final  eligibility  determination.  If 
additional  information  is  needed,  the 
agency  must  contact  the  family  and 
explain  what  is  needed  to  complete  the 
Medicaid  application  process. 

If  a  separate  application  is  used,  the 
State  Medicaid  agency  should  promptly 
follow  up  with  the  family  as  soon  as  it 
receives  information  about  the  child.  If 
the  family  has  not  already  completed  a 
Medicaid  application,  the  Medicaid 
agency  should  provide  the  family  with 
an  appropriate  application  and  inform 
the  family  about  any  additional  steps 
that  must  be  taken  or  additional 
information  which  must  be  provided  in 
order  to  complete  the  Medicaid 
application  process. 

Comment:  We  received  a  number  of 
comments  urging  HCFA  to  seek 
statutory  changes  expressly  authorizing 
more  flexibility  for  States.  The 
suggested  changes  include  allowing 


States  more  flexibility  under 
presim:iptive  eligibility  and  a  longer 
period  of  presumptive  eligibility,  and 
^ving  States  the  option  of  establishing 
their  own  filing  unit  rules  by 
eliminating  the  prohibition  on  deeming 
income  firom  anyone  other  than  fit>m  a 
parent  to  a  child  or  a  spouse  to  a  spouse. 

Response:  We  will  take  these 
suggestions  into  consideration  in 
developing  future  legislative  proposals. 

Comment:  One  commenter  also 
suggested  that  States  be  allowed  to  "out- 
source" (privatize)  Medicaid  eligibility 
determinations. 

Response:  We  have  previously 
considered  requests  by  States  to 
privatize  Medicaid  eligibiUty 
determinations.  Medicaid  policy 
requires  that  most  activities  included  in 
the  eligibility  determination  process  be 
performed  by  employees  of  a  public 
agency.  Therefore,  we  do  not  have  the 
discretion  to  allow  States  to  "out 
soiuce"  Medicaid  eligibility 
determinations. 

Comment:  One  commenter  indicated 
that  the  regulations  should  clarify  that, 
if  a  State  chooses  to  provide  continuous 
eligibility  under  section  1902(e)  of  the 
Social  Security  Act,  as  added  by  section 
4731  of  the  BBA,  it  must  provide 
continuous  eligibiUty  for  all  children 
who  are  eligible  for  Medicaid. 

Response:  These  regulations  do  not 
address  changes  made  by  the  BBA  that 
are  not  directly  related  to  title  XXI.  A 
separate  Notice  of  Proposed  Rulemaking 
will  be  published  addressing  other 
changes  made  by  the  BBA  to  the 
Medicaid  pronam. 

Comment:  One  commenter  noted  that, 
for  new  eligibiUty  groups,  States  often 
have  no  eligibility  determination 
experience  and  may  be  reluctant  to  ease 
the  dociunentation  and  verification 
requirements  for  fear  of  increasing  the 
error  rate  under  the  Medicaid  eligibility 
quaUty  control  (MEQC),  Two 
organizations  supported  waiving  MEQC 
errors  for  new  eligibiUty  groups  created 
by  PRWORA,  which  we  explained  in 
the  preamble  to  the  proposed  rule  we 
would  be  wiUing  to  do.  One  State  asked 
if  the  MEQC  waiver  of  errors  extended 
to  the  section  1931  group  or  to  child- 
only  groups. 

Response:  Section  1903(u)  of  the  Act. 
which  provides  the  statutory  basis  for 
MEQC,  does  not  give  HCFA  the 
authority  to  grant  a  grace  period  for 
eligibility  errors.  However,  the  statute 
does  provide  that  a  State  can  request  a 
waiver  of  a  Federal  financial 
disallowance  relating  to  eligibility  errors 
on  the  basis  that  it  made  a  good  faith 
effort  to  meet  the  3-percent  error  rate 
limit.  Implementing  regulations  at  42 
CFR  431.865  include  sudden  and 
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unanticipated  workload  changes  that 
result  from  changes  in  Federal  law  as  an 
example  of  circumstances  under  which 
HCFA  may  find  that  a  State  made  a  good 
faith  effort.  Under  this  authority,  we 
have  offered  in  the  past  to  waive  errors 
in  cases  of  pregnant  women  and  infants 
that  occiured  during  the  first  6  months 
in  which  States  were  implementing  a 
new  Federal  law  mandating  coverage  of 
these  groups  (the  Medicare  Catastrophic 
Coverage  Act  of  1988).  Chu  intent  in 
offering  this  waiver  was  to  encourage 
States  to  expand  coverage  to  pregnant 
women  and  infants  without  the  concern 
of  fiscal  penalties.  It  also  allowed  States 
time  to  develop  the  experience 
necessary  to  acciirately  determine 
Medicaid  eligibility  for  these  new 
groups. 

We  recognize  that  the  sweeping 
changes  in  law  brought  by  welfare 
reform  and  title  XXI  presented  similar 
opportimities  as  well  as  many 
challenges  to  States.  The  PRWORA  of 
1996  established  a  new  eligibility 
category  for  families  with  children, 
whidi  is  not  linked  to  welfare.  The  BBA 
of  1997  established  a  new  coverage 
group  for  children  and  established  an 
enhanced  match  rate  to  encourage 
expanded  coverage  of  children  under 
this  new  group  or  other  existing 
Medicaid  groups.  HCFA  has  encouraged 
States  to  take  advantage  of  the  title  XXI 
funds  to  expand  coverage  for  children, 
and  we  have  encouraged  States  to 
simplify  their  enrollment  procedures  to 
reduce  barriers  to  participation  for  all 
Medicaid-eligible  children  and  their 
famiUes.  As  we  explained  in  the 
preamble  to  the  proposed  nde  we  would 
waive  MEQC  eligibility  errors 
attributable  to  the  coverage  of  these  new 
and  expanded  groups  of  children  and 
famihes.  Chu  intent  is  to  give  States  the 
opportunity  to  gain  experience  in 
making  acciu-ate  eligibility 
determinations  for  these  newly  covered 
children  without  relying  on  lengthy 
applications  or  requiring  excessive 
eligibility  verification  requirements  due 
to  State  concern  with  fiscal  penalties. 

Although  we  are  making  MEQC 
waivers  available.  States  are  unlikely  to 
face  MEQC  fiscal  penalties.  States  have 
maintained  a  national  error  rate  below 
2-percent  for  over  ten  years.  In  addition, 
welfare  reform  implementation 
problems  have  resulted  in  eligible 
children  and  families  being  denied  or 
terminated  from  Medicaid  rather  than 
ineligible  children  and  families  being 
enrolled  in  Medicaid.  MEQC  errors  arise 
when  a  State  makes  erroneous 
payments.  There  are  likely  very  few 
cases  in  which  such  erroneous 
pa)nments  have  been  made  due  to 
section  1931  implementation. 


Finally,  we  have  encouraged  States  to 
develop  alternative  MEQC  programs 
because  this  option  can  be  a  particularly 
effective  means  of  focusing  on  error- 
prone  areas.  Thirty-one  States  are 
currently  operating  alternative  MEQC 
programs  either  as  pilots  or  as  part  of  a 
section  1115  waiver  (most  since  1994). 
For  the  dtiration  of  the  pilot  or  section 
1115  waiver,  the  error  rates  for  these 
States  are  frozen  at  below  3  percent,  and 
the  States  are  not  subject  to 
disallowances. 

In  terms  of  the  scope  of  the  waiver, 
we  agree  with  the  comment  that  any 
waiver  should  apply  to  the  section  1931 
group  as  well  as  other  groups  pertaining 
to  children.  Therefore,  we  have 
determined  that  we  should  grant  a 
MEQC  waiver  for  eligibility  errors 
directly  attributable  to  the 
implementation  of:  (1)  coverage  for 
children  and  families  determined 
eligible  after  October  1,  1996  for 
Medicaid  imder  section  1931  or  section 
1925  of  the  Act;  (2)  coverage  for 
children  determined  eligible  after 
October  1, 1997  for  Medicaid  under  the 
optional  group  of  targeted  low-income 
children  under  age  19  (or  reasonable 
groups  of  these  children)  who  are 
otherwise  ineligible  for  Medicaid,  have 
a  family  income  below  a  certain  State- 
specified  level  and  have  no  health 
insurance  (see  section  1902(a)(10)(A)(ii) 
of  the  Act);  and  (3)  coverage  of  children 
determined  or  redetermined  eligible  for 
Medicaid  after  October  1,  1997  whose 
disabled  status  is  protected  imder 
section  4913  of  the  BBA.  This  waives 
does  not  apply  to  children  covered 
under  separate  child  health  programs 
because  the  MEQC  process  does  not 
apply  to  such  programs. 

We  are  limiting  the  waivers  to  one 
year  beginning  with  the  publication  date 
of  this  final  rule  rather  than  the  first 
year  of  implementation  of  the  legislation 
as  we  did  previously  with  new  coverage 
of  pregnant  women  and  infants.  In 
recent  months,  we  have  learned  that 
many  States  still  need  to  adapt  their 
systems  to  assure  that  children  eligible 
for  Medicaid  imder  section  1931  receive 
Medicaid.  Thus,  at  this  point,  limiting 
the  waivers  to  one  year  after 
implementation  of  the  statute  would  not 
accomplish  the  intended  purpose.  Since 
many  States  are  still  expanding  coverage 
to  children  and  are  adopting  new 
approaches  to  simplify  their  eligibility 
and  redetermination  procedures, 
waivers  effective  for  one  year  following 
the  promulgation  of  these  regulations 
should  enable  States  to  finish  updating 
their  systems  to  ensure  effective 
implementation  of  section  1931 
eligibility  without  inciuring  financial 
penalties  as  they  do  so.  The  incidence 


of  erroneous  Medicaid  denials  and 
terminations  should  diminish  as  States 
gain  experience,  and  that  MEQC  waivers 
should  encourage  States  to  move 
quickly  to  make  the  changes  necessary 
to  determine  eligibility  consistent  with 
the  requirements  of  the  law. 

Because  the  regulations  cxurently 
provide  the  basis  for  waiver  requests 
and  the  good  faith  waiver  process  is 
administrative  in  nature,  it  is  not 
necessary  to  amend  regulations  at  42 
CFR  431.865  to  include  this  specific 
waiver  exclusion.  In  the  unlikely  event 
that  a  State  experiences  an  error  rate 
above  3  percent  over  the  next  year,  we 
will  provide  that  State  with  instructions 
for  applying  for  a  good  faith  waiver. 

Comment:  One  commenter  expressed 
strong  support  for  the  conclusion  that 
all  Medicaid  rules,  including  those 
related  to  EPSDT,  apply  to  Medicaid 
expansion  programs. 

Response:  We  appreciate  the  support. 
A  State  that  expands  eligibility  for 
children  under  Medicaid  must  apply  all 
the  title  XIX  rules  to  the  expansion 
popidation  including  children  for  whom 
the  State  receives  enhanced  FMAP  at 
the  title  XXI  rate. 

2.  Disallowance  of  Federal  Financial 
Participation  for  Erroneous  State 
Payments  (§  431 .865) 

We  proposed  to  amend  §431.865(b)to 
exclude  from  the  definition  of 
"erroneous  pajnnent"  payments  made 
for  care  and  services  provided  to 
children  during  a  period  of  presumptive 
eligibility.  We  received  no  comments  on 
this  section  and  are  implementing  it  as 
proposed.  We  are,  however,  also  making 
a  technical  amendment  to  the  definition 
of  erroneous  payment  in  §431. 865(b). 
Specifically,  we  are  changing  the  word 
"in"  in  paragraph  (1)  to  "if  so  that  the 
definition  reads:  "Erroneous  payments 
means  the  Medicaid  payment  that  was 
made  for  an  individual  or  family  under 
review  who — (1)  Was  ineligible  for  the 
review  month  or,  if  full  month  coverage 
is  not  provided,  at  the  time  services 
were  received."  The  use  of  "in"  instead 
of  "if  clearly  was  a  typographical  error. 

3.  Rates  of  FFP  for  Program  Services 
(§433.10) 

We  proposed  to  add  a  new  paragraph 
(c)(4)  to  state  that  the  FFP  for  services 
provided  to  uninsured  children  under 
an  SCHIP  Medicaid  expansion  program 
would  be  the  enhanced  FMAP 
established  by  SCHIP.  We  received  no 
comments  on  this  section  and  are 
implementing  it  as  proposed. 
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4.  Enhanced  FMAP  Rate  for  Children 
(4433.11) 

Section  4911  the  BBA,  as  amended  by 
section  162  of  Public  Law  105-100, 
authorized  an  increase  in  the  Federal 
medical  assistance  percentage  (FMAP) 
used  to  determine  the  Federal  share  of 
State  expenditures  for  services  provided 
to  certain  children.  Federal  financial 
participation  for  these  children  will  be 
paid  at  the  enhanced  FMAP  rate 
determined  in  accordance  with 
§457.622,  provided  that  certain 
conditions  are  met.  The  State's 
allotment  under  title  XXI  will  be 
reduced  by  pajmients  made  at  this 
enhanced  FMAP,  consistent  with 
§457.616. 

Under  proposed  §  433.11(b)  in  order 
to  be  eligible  to  receive  Federal 
payments  at  the  enhanced  FMAP,  a 
State  must: 

(1)  Not  adopt  income  and  resource 
standards  and  methodologies  for 
determining  a  child's  eligibility  imder 
the  Medicaid  State  plan  that  are  more 
restrictive  than  those  applied  under  the 
State  plan  in  effect  on  June  1, 1997; 

(2)  Have  sufficient  funds  available 
under  the  State's  title  XXI  allotment  to 
cover  the  payments  involved;  and 

(3)  Maintain  a  valid  method  of 
identifying  services  eligible  for  the 
enhanced  FMAP. 

Under  §  457.606,  the  State  must  also 
have  an  approved  State  plan  in  effect. 
For  purposes  of  determining  whether  an 
income  or  resource  standard  or 
methodology  is  more  restrictive  than  the 
standard  or  methodology  under  the 
State  plan  in  effect  on  June  1, 1997,  we 
proposed  to  compare  it  to  the  standard 
or  methodology  that  was  actually  being 
applied  under  the  plan  on  June  1 ,  1997. 
For  purposes  of  this  section,  a  pending 
Medicaid  State  plan  amendment  that 
would  establish  a  more  restrictive 
standard  or  methodology,  but  that  has 
an  effective  date  later  than  June  1, 1997, 
would  not  be  considered  "in  effect"  on 
June  1,  1997,  regardless  of  when  it  was 
submitted.  However,  while  States  that 
adopt  more  restrictive  income  or 
resource  standards  or  methodologies 
than  those  in  effect  on  June  1,  1997 
would  not  be  eligible  for  enhanced 
FMAP,  the  proposed  rule  provided  that 
if  a  State  drops  an  optional  eligibility 
group  entirely,  the  prohibition  against 
receiving  enhanced  FMAP  does  not 
apply. 

In  §433.11,  we  proposed  that  the 
enhanced  FMAP  would  be  used  to 
determine  the  Federal  share  of  State 
expenditures  for  services  provided  to 
three  categories  of  children.  The  first 
category  for  whom  the  enhanced  FMAP 
would  be  available  in  the  proposed  rule 


was  the  new  group  of  "optional  targeted 
low-income  children"  described  in 
proposed  §435.229.  Under  this 
category,  the  State  would  expand 
eligibility  to  a  new  group  of  children. 
Under  the  second  category  the  State 
would  cover  children  who  meet  the 
definition  of  "optional  targeted  low- 
income  child"  by  expanding  coverage 
under  existing  Medicaid  groups.  Thus,  a 
State  would  not  need  to  adopt  the  new 
eligibility  group  of  optional  targeted 
low-income  children  in  order  to  receive 
the  enhanced  match.  As  long  as  the 
newly-covered  children  under  an 
expanded  Medicaid  group  met  the 
definition  of  targeted  low-income  child, 
including  the  requirements  that  they  be 
uninsured  and  not  eligible  for  Medicaid 
under  the  State  plan  in  effect  on  March 
31, 1997,  the  State  could  receive  the 
enhanced  match  for  them.  (Note  that  the 
State  could  claim  the  regular  FMAP  for 
children  covered  by  an  expansion,  who 
do  not  meet  the  definition  of  optional 
targeted  low-income  children  because 
they  are  covered  by  private  insurance.) 
These  first  two  categories  of  children  are 
reflected  in  proposed  §  433.11(a)(1), 
which  implements  sections 
1905(u)(2)(C)  and  1902(a)(10)(A) 
(ii)(XIV)oftheAct. 

"The  third  category  for  whom  the  State 
may  receive  the  enhanced  FMAP 
consists  of  children  bom  before  October 
1, 1983  who  would  not  be  eligible  for 
Medicaid  under  the  policies  in  the 
Medicaid  State  plan  in  effect  on  March 
31,  1997,  but  to  whom  the  State 
subsequently  extends  eligibility  by 
using  an  earlier  birth  date  in  defining 
eligibility  for  the  group  of  poverty-level- 
related  children  described  in  section 
1902(1)(1)(D)  of  the  Act.  The  enhanced 
FMAP  is  available  for  services  to 
children  in  this  third  category  even  if 
they  have  creditable  health  insurance, 
as  defined  at  45  CFR  146.113.  We  note 
that,  as  the  statutory  phase-in  of 
poverty-level-related  children  under  age 
19  proceeds,  the  numbers  of  children  in 
this  third  category  will  diminish;  by 
October  1,  2002,  all  the  children  in  this 
category  will  be  included  in  the 
mandatory  group  of  children  described 
in  section  1902(1)(1)(D)  of  the  Act,  and 
State  spending  for  services  to  them  will 
be  matchable  at  the  State's  regular 
FMAP. 

Concerning  the  second  category 
above,  it  is  unlikely  that  Congress 
intended  to  provide  enhanced  FMAP  for 
services  provided  to  children  who, 
although  not  eligible  under  the  policies 
in  effect  in  the  Medicaid  State  plan  in 
effect  on  March  31, 1997,  became 
eligible  after  that  date  due  solely  to  a    . 
Federal  statutory  change  or  an  already 
scheduled  periodic  cost-of-living 


increase.  These  types  of  changes  are 
inherent  in  the  State  plan  policies  in 
effect  on  March  31,  1997.  Enhanced 
FMAP  will  be  available  only  when 
children  are  made  eligible  due  to  a 
change  in  State  policy,  which  expands 
ehgibility  to  cover  previously  ineligible 
children. 

Federal  payments  made  at  the 
Enhanced  FMAP  rate  reduce  the  title 
XXI  appropriation  in  accordance  with 
section  2104(d)  of  the  Act,  Thus,  HCFA 
must  apply  such  payments  against  a 
State's  title  XXI  allotment  until  that 
allotment  is  exhausted.  After  the  title 
XXI  allotment  is  exhausted, 
expenditures  will  be  matched  at  the 
State's  regular  FMAP  rate. 

Comment:  Three  commenters  objected 
to  our  proposal  to  allow  a  State  to 
receive  enhanced  FMAP  if  the  State 
drops  an  optional  eligibility  group  that 
was  covered  on  March  31,  1997  because 
the  maintenance  of  effo^  provision  in 
the  statute  was  intended  to  prevent 
States  from  dropping  Medicaid  coverage 
in  order  to  put  children  in  a  separate 
child  health  program.  The  commenters 
argued  that  our  proposal  is  contrary  to 
the  statutory  intent. 

Response:  We  appreciate  the 
commenters'  concern.  However,  while 
the  maintenance  of  effort  provisions  of 
the  statute  explicitly  speak  to  more 
restrictive  income  and  resource 
standards  and  methodologies,  they  do 
not  reference  other  conditions  of 
eligibility  or  other  State  actions,  such  as 
dropping  optional  eligibility  ^t}ups. 

Prior  to  tne  enactment  of  SCHIP,  the 
overwhelming  majority  of  children 
under  19  who  were  eligible  for 
Medicaid  under  an  optional  category 
received  coverage  under  the  States' 
medically  needy  programs.  By  that  time, 
children  previously  covered  under  other 
optional  groups  largely  had  been 
subsumed  by  the  mandatory  poverty- 
related  eligibility  groups.  Given  the 
further  recent  expansion  of  eligibiUty 
under  the  poverty-related  groups  and 
through  the  use  of  less  restrictive 
income  and  resource  standards  and 
methodologies  permitted  under  section 
1931  of  the  Act,  the  number  of  children 
in  these  other  groups  has  further 
diminished.  Most  of  the  children  who 
remain  covered  under  an  optional 
group— other  than  those  in  a  medically 
needy  group — fall  into  the  optional 
categorically  needy  group  of  children 
eUgible  under  section 
1902(a)(10)(A)(ii)(I)  of  the  Act,  often 
referred  to  as  "Ribicoff  children." 

Under  section  1902(a)(10)(C)(ii){I)  of 
the  Act,  States  cannot  drop  only 
children  under  19  from  their  medically 
needy  programs.  It  is  highly  unlikely 
that  a  State  would  drop  its  entire 
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medically  needy  program  in  order  to 
place  a  few  children  in  SCHIP.  Since  the 
number  of  children  in  other  optional 
eligibihty  groups  is  very  small,  there  is 
little  financial  incentive  for  States  to 
drop  any  of  these  groups  either.  The 
only  reason  a  State  might  potentially 
drop  one  of  its  optional  groups  would 
be  to  cover  the  children  imder  another, 
broader  group.  Such  simplifications 
likely  will  promote  enrollment  of 
children  and  should  not  be  discouraged. 

In  this  context,  two  additional  points 
are  pertinent  to  understanding  our 
decision.  First,  luider  the  proposed 
regulation.  States  that  eliminate  an 
optional  eligibility  category  will  not  be 
able  to  receive  the  enhanced  FMAP  for 
any  children  who  would  have  been 
eligible  for  Medicaid  under  the 
ehgibility  standards  for  the  dropped 
group  in  effect  on  March  31, 1997.  Thus, 
the  proposed  regulations  do  not  permit 
States  to  transfer  any  children  from 
coverage  under  an  optional  Medicaid 
group  to  a  stand-alone  SCHIP  program 
or  to  receive  enhanced  FMAP  for  such 
children  under  a  Medicaid  expansion. 
States  simply  would  not  be  precluded 
from  receiving  the  enhanced  match  for 
other  children  in  its  SCHIP  program, 
which  is  what  would  happen  if  a  State 
reduced  coverage  luider  a  mandatory 
category. 

Second,  all  Ribicoff  children  imder 
age  19  will  be  subsumed  by  the 
mandatory  poverty-level  group  by 
October  1,  2002,  so  any  savings 
generated  from  eliminating  this  group, 
which,  as  discussed  above  would  be 
nominal,  would  also  be  short-Uved. 

Accordingly,  there  is  Uttle  incentive 
for  States  to  eliminate  any  non- 
medically  needy  eligibility  categories 
under  Medicaid.  In  the  highly  unlikely 
event  that  a  State  nonetheless  chose  to 
do  so,  the  number  of  children  who 
would  be  affected  would  be  minimal. 
The  small  number  of  potentially  (but 
unlikely  to  be)  affected  children  does 
not  justify  restricting  States'  ability  to 
simplify  their  Medicaid  programs  in  this 
regiuti. 

Ck>mment:  One  commenter  requested 
that  we  add  "with  or  without  creditable 
insurance"  to  §433. 11(a)(2),  to  make  it 
clear  that  the  enhanced  FMAP  is 
available  for  children  bom  before 
October  1, 1983  who  would  be 
described  in  section  1902(1)(1)(D)  of  the 
Act  (the  poverty-level  children's  group) 
if  they  had  been  bom  on  or  after  that 
date  and  would  not  qualify  for  medical 
assistance  under  the  State  plan  in  effect 
on  March  31, 1997,  even  if  they  have 
creditable  health  coverage. 

Response:  We  have  added  "with  or 
without  group  health  coverage  or  other 


health  insurance  coverage'"  to 
§433.1 1(a)(2)  to  clarify  this  point. 

5.  Optional  Targeted  Low-Income 
Children  (§435.229) 

Section  4911  of  the  BBA  amended  the 
Social  Security  Act  by  adding  a  new 
section  1902(a)(10)(A)(ii)(XIV)  to 
establish  an  optional  categorically- 
needy  group  of  children  referred  to  as 
"optional  targeted  low-income 
children,"  and  described  in  section 
1905(u)(2)(C)  of  the  Act.  Section 
19G5(u)(2){C),  as  added  by  section  4911 
of  the  BBA,  was  subsequentiy  revised  by 
section  162  of  Public  Law  105-100  and, 
in  the  process,  "(C)"  was  changed  to 
"(B)".  In  an  apparent  oversight,  no 
conforming  change  was  made  to  section 
1902(a)(10)(A)(ii)(XIV)  of  the  Act  to 
refer  to  section  1905(u){2)(B),  rather 
than  to  1905(u)(2)(C).  Since  it  appears 
that  this  was  simply  a  drafting  error,  we 
consider  the  reference  to  1905(u)(2)(C) 
in  this  section  to  be  a  reference  to 
1905(u)(2)(B). 

Section  1905(u)(2)(B)  defines  an 
optional  targeted  low-income  child  as  a 
child  who  meets  the  definition  of  a 
targeted  low-income  child  in  section 
2110(b)(1)  of  tide  XXI  of  the  Act  and 
who  would  not  qualify  for  Medicaid 
under  the  Medicaid  State  plan  in  effect 
on  March  31. 1997.  Because  only  a  child 
imder  19  can  qualify  as  a  targeted  low- 
income  child  under  section  2110(b)(1) 
of  the  Act  (see  section  2110(c)  of  the 
Act),  to  be  covered  as  an  optional 
targeted  low-income  child  under 
Medicaid,  an  individual  also  must  be 
under  19  (even  though  individuals 
between  19  and  21  can  qualify  for 
Medicaid  under  other  eligibility 
groups). 

The  very  specific  cross  reference  in 
section  1905(u)(2)(B),  to  section 
2110(b)(1),  for  the  definition  of  an 
optional  targeted  low-income  child 
indicates  that  the  Medicaid  definition  of 
"optional  targeted  low-income  child"  is 
based  only  on  section  2110(b)(1).  Thus, 
the  definition  of  "targeted  low-income 
child"  for  Medicaid  does  not  include 
the  exclusions  described  in  section 
2110(b)(2)  that  apply  to  the  definition  of 
"optional  targeted  low-income  child" 
for  separate  child  health  programs 
under  tide  XXI.  Specifically,  the 
following  groups  of  children  are 
excluded  from  eligibility  for  a  separate 
child  health  program  imder  tide  XXI, 
but  are  not  excluded  from  eligibility  for 
Medicaid:  (1)  children  who  are  inmates 
of  public  institutions  and  patients  in 
institutions  for  mental  diseases  (IMD); 
and  (2)  children  who  are  eligible  for 
health  benefits  coverage  under  a  State 
health  benefits  plan  on  the  basis  of  a 


femily  member's  employment  with  a 
public  agency  in  the  State. 

Under  existing  Medicaid  eligibility 
rules,  there  is  no  eligibility  exclusion  for 
children  who  are  inmates  of  a  public 
institution,  patients  in  an  IMD,  or 
children  eligible  for  health  benefits 
coverage  under  a  State  health  benefits 
plan  on  the  basis  of  a  family  member's 
employment  with  a  public  agency  in  the 
State,  although  restrictions  on  Federal 
financial  participation  (FFP)  apply 
under  some  circumstances.  Specifically, 
no  FFP  is  available  under  Medicaid  for 
services  provided  to  inmates  of  public 
institutions  or  patients  in  an  IMD.  We 
note  that  under  Medicaid,  if,  under 
section  1905(a)(16)  of  the  Act,  a  State 
elects  to  cover  inpatient  psychiatric 
services  for  individuals  under  age  21, 
FFP  is  available  for  services  furnished  to 
children  in  psychiatric  facilities  for 
individuals  under  age  21  that  meet 
certain  standards  and  conditions  (see 
§441.150ff). 

Turning  to  the  proposed  rule,  the 
definition  of  optional  targeted  low- 
income  child  at  section  1905{u)(2)(B)  of 
the  Act  excludes  children  who  would 
have  been  eligible  for  medical  assistance 
under  the  State  plan  in  effect  on  March 
31, 1997  on  any  basis,  thus  including 
those  who  would  have  been  eligible 
under  a  State's  medically  needy  group. 
This  exclusion  was  set  forth  in  proposed 
§  435.229(a)(2).  We  explained  in  the 
preamble  to  the  proposed  rule  that  we 
would  interpret  section  1905(u)(2)(B)  to 
exclude  children  who  would  have  been 
eligible  as  medically  needy  based  on 
their  current  financial  status  without  a 
"spend-down,"  an  amount  that  can  be 
spent  on  medical  care  before  the  child 
can  become  eligible.  However,  children 
who  would  have  been  eligible  for 
Medicaid  under  the  State  plan  in  effect 
on  March  31,  1997  only  after  paying  a 
spend  down  would  not  be  excluded, 
because  they  would  not  have  been 
eligible  for  Medicaid  until  the  spend- 
down  had  been  met. 

We  explained  in  the  preamble  for 
proposed  §  435.229  that  the  regular 
Medicaid  financial  methodologies  that 
govern  eligibilify  of  children  in  a  State, 
that  is,  the  income  and  resource 
methodologies  under  the  State's  AFDC 
plan  in  effect  on  July  16, 1996,  must 
also  be  used  to  determine  whether  a 
child  is  eligible  under  the  new  group  of 
optional  targeted  low-income  children. 
However,  a  State  may  use  the  authority 
of  section  1902(r)(2)  of  the  Act  to  adopt 
less  restrictive  methods  of  determining 
countable  income  and  resources  for  this 
group. 

States  that  choose  to  cover  a  group  of 
optional  targeted  low-income  children 
also  must  apply  uniform  income  and 
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resource  eligibility  standards  for  the 
group  throughout  the  State.  States  also 
are  required  to  provide  all  services 
covered  under  die  plan,  including 
EPSDT  services,  to  optional  targeted 
low-income  children.  Indeed,  as  .we 
explained  in  the  preamble  to  the 
proposed  rule.  States  must  apply  all 
regular  Medicaid  rules.  We  thought  it 
worth  emphasizing  that  this  includes 
Medicaid  rules  pertaining  to 
immigration  status. 

States  are  not  required  to  provide 
coverage  to  all  children  who  meet  the 
definition  of  an  optional  targeted  low- 
income  child.  As  with  the  existing 
Medicaid  rules,  eligibility  under  the 
optional  group  can  be  limited  to  a 
reasonable  group  or  reasonable  groups 
of  such  children.  However,  this  option, 
reflected  in  proposed  §435. 229(b)(2), 
does  not  allow  States  to  limit  a  group  by 
geographic  location  because  of  the 
requirement  in  section  1902(a)(1)  of  the 
Act  that  a  State  plan  be  in  effect  in  all 
political  subdivisions  of  the  State.  Also, 
as  explained  in  the  preamble  to  the 
proposed  rule,  we  do  not  consider  it 
reasonable  to  limit  a  group  by  age  other 
than  by  those  age  groups  specified  by 
Congress  in  section  1905(a)(1)  and 
referenced  in  section  1902(a)(10)(A)(ii). 
We  believe  that  if  Congress  had 
intended  to  allow  other  uses  of  age  to 
establish  categories  of  eligibility,  the 
statute  would  not  have  specified  any  age 
groups.  We  note  that,  in  the  case  of  the 
group  of  optional  targeted  low-income 
children,  a  State  does  not  have  the 
option  to  cover  a  reasonable  category  of 
children  under  age  21  or  20,  because  for 
purposes  of  defining  "targeted  low- 
income  child"  for  tide  XXI  programs 
and  "optional  targeted  low-income 
child"  for  Medicaid  expansion 
programs,  "cluld"  is  defined  in  section 
2110(c)(1)  of  the  Act  as  a  child  under 
age  19.  (llus  age  limitation  applies  to  all 
optional  targeted  low-income  children, 
not  only  those  in  the  optional  group.) 

Section  2110(b)(1)(B)  refers  to  the 
Medicaid  applicable  income  level, 
which,  under  2110(b)(4),  expUcitiy 
recognizes  potentially  different  levels 
based  upon  the  age  of  a  child.  The 
income  standard  for  the  optional 
categorically-needy  group  of  optional 
targeted  low-income  children  may  be 
different  for  infants,  children  under  age 
6,  and  children  between  ages  6  and  18 
(that  is,  under  age  19)  if  the  State's 
Medicaid  applicable  income  levels  for 
these  age  groups  differ. 

We  md  not  propose  to  require  or 
allow  States  to  apply  eligibility-related 
private  health  insurance  substitution 
provisions,  such  as  periods  of 
uninsurance,  to  the  "optional  targeted 
low-income  children"  group  because 


such  eligibility  conditions  are 
inconsistent  with  the  entitlement  nature 
of  Medicaid  and  are  therefore  not 
permitted  by  the  Medicaid  statute  in  the 
absence  of  a  section  1115  waiver. 

Finally,  we  explained  in  the  preamble 
to  the  proposed  rule  that  States  are 
obligated  to  continue  to  provide  services 
to  eligible  optional  targeted  low-income 
children  after  its  title  XXI  allotment  is 
exhausted,  unless  the  Medicaid  State 
plan  is  amended  to  drop  the  group  of 
optional  targeted  low-income  children. 
Once  the  tide  XXI  allotment  is 
exhausted,  Medicaid  matching  funds  are 
available  for  these  children  at  the 
regular  matching  rate  rather  than  the 
enhanced  rate. 

Comment:  Two  commenters  requested 
that  the  Medicaid  regulations  include  a 
definition  of  optional  targeted  low- 
income  child  because  they  found  the 
cross-reference  to  the  tide  XXI 
regulations  is  confusing.  They  also 
noted  that  some  provisions  in  tide  XXI, 
such  as  permitting  States  to  limit 
eligibihty  by  geographic  region,  do  not 
apply  in  Medicaid. 

Response:  We  accept  the  commenters' 
request  to  clarify  the  definition  of 
optional  targeted  low-income  child  in 
the  Medicaid  regulations,  rather  than 
cross-reference  §  457.310(a).  In 
proposed  §  435.229(a),  the  cross- 
reference  to  §  457.310(a)  resulted  in  the ' 
inclusion  of  some  provisions  of  the 
definition  of  targeted  low-income  child 
that  only  apply  to  separate  child  health 
programs.  Therefore,  we  have  removed 
the  cross-reference  in  §  435.229  to 
§  457.310(a)  and  added  a  Medicaid- 
S{}ecific  definition  of  optional  targeted 
low-income  child  to  §  435.4  (for  tihe 
States,  the  District  of  Columbia,  the 
Northern  Mariana  Islands,  and 
American  Samoa)  and  to  §  436.3  (for 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands).  The  definition  of  optional 
targeted  low-income  child  appUes  to  the 
optional  categorically  needy  group  of 
optional  targeted  low-income  children 
under  §  435.229  and  §  436.229  for  whom 
the  enhanced  FMAP  is  available. 

Specifically,  §§435.4  and  436.3 
include  the  following  children  in  the 
definition  of  "optional  targeted  low- 
income  child":  (1)  children  who  have 
famUy  income  at  or  below  200  percent 
of  the  Federal  poverty  line  for  a  family 
of  the  size  involved;  (2)  children  who 
reside  in  a  State  which  does  not  have  a 
Medicaid  applicable  income  level,  as 
that  term  is  defined  in  §  457.10;  or  (3) 
children  who  reside  in  a  State  that  has 
a  Medicaid  applicable  income  level  and 
has  a  family  income  that  exceeds  the 
Medicaid  applicable  income  level  for 
the  age  of  such  child,  but  not  by  more 
than  50  percentage  points;  or  (4) 


children  whose  income  does  not  exceed 
the  effective  income  level  specified  for 
such  child  to  be  eligible  for  medical 
assistance  under  the  policies  of  the  State 
plan  under  tide  XIX  on  June  1, 1997.  As 
noted,  we  have  revised  the  definition  to 
clarify  that  an  optional  targeted  low- 
income  child  that  resides  in  a  State  that 
has  a  Medicaid  applicable  income  level 
may  have  family  income  that  exceeds 
the  Medicaid  applicable  income  level, 
but  does  not  exceed  the  effective  income 
level  that  has  been  specified  under  the 
pohcies  of  the  State  plan  under  tide  XIX 
on  June  1,  1997.  This  provision 
effectively  allows  children  who  became 
eligible  for  Medicaid  as  a  result  of  an 
expansion  after  March  31, 1997  but 
before  June  1, 1997  may  be  considered 
optional  targeted  low-income  children. 
It  also  means  that  children  who  were 
below  the  Medicaid  applicable  income 
level,  but  were  not  Medicaid  eligible 
due  to  financial  reasons  that  were  not 
related  to  income  (for  example,  due  to 
an  assets  test)  can  be  covered  by  SCHIP. 

Furthermore,  the  definition  in  §435.4 
and  §436.3  requires  that  an  optional 
targeted  low-income  child  must  not  be: 
(1)  Eligible  for  Medicaid  under  the 
policies  of  the  State  plan  in  effect  on 
March  31, 1997;  or  (2)  covered  under  a 
group  health  plan  or  under  health 
insurance  coverage  unless  the  health 
insurance  coverage  program  is  offered 
by  the  State,  has  been  in  operation  since 
before  July  1, 1997,  and  the  State 
receives  no  Federal  funds  for  the 
program's  operation.  A  child  would  not 
be  considered  covered  under  a  group 
health  plan  if  the  child  did  not  have 
reasonable  geographic  access  to  care 
under  that  plan.  These  criteria  mirror 
the  provisions  of  proposed  §457.310, 
except  those  that  apply  only  to  separate 
tide  XXI  child  health  programs. 

Comment:  Three  commenters 
indicated  that  children  who  were 
covered  by  section  1115  demonstration 
projects  with  a  limited  benefit  package 
should  not  be  considered  to  have  been 
recipients  of  Medicaid,  and  therefore 
should  not  be  excluded  from  the 
definition  of  optional  targeted  low- 
income  children.  They  urged  HCFA  to 
provide  a  regulatory  clarification  so  that 
children  eUgible  under  a  section  1115 
demonstration  project  that  only 
provided  a  limited  range  of  services 
would  be  eligible  for  enhanced 
matching  under  the  definition  of  an 
"optional  targeted  low-income  child." 

Response:  We  agree  with  the 
commenters  and  have  therefore  revised 
the  definition  of  the  term  "Medicaid 
applicable  income  level"  at  §457.10,  to 
address  their  concerns.  Specifically,  in 
§  457.10  we  clarify  that,  for  purposes  of 
the  definition  of  "Medicaid  applicable 
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income  level,"  the  tenn  "pohcies  of  the 
State  plan"  includes  policies  imder 
most  section  1115(a)  Statewide 
demonstration  projects;  however,  the 
term  does  not  include  section  1115(a) 
demonstrations  that  granted  coverage  to 
a  new  group  of  eUgibles  but  which  did 
not  provide  inpatient  hospital  coverage, 
or  which  limited  eligibility  both  by 
allowing  only  children  who  were 
previously  enrolled  in  Medicaid  to 
qualify  and  imposing  premiums  as  a 
condition  of  participation  in  the 
demonstration.  This  exception  does  not 
apply  to  waivers  that  extended  the  time 
period  or  conditions  under  which  an 
individual  could  receive  transitional 
medical  assistance.  * 

The  exclusion  of  children  eligible  for 
medical  assistance  imder  the  State  plan 
in  effect  as  of  March  31,  1997  was 
intended  to  ensure  that  States  did  not 
transfer  coverage  of  low-income 
children  who  would  have  been  eUgible 
imder  their  Medicaid  program  at  the 
regular  Federal  matching  rate  to  the 
enhanced  matching  rate  estabUshed  by 
SCHP.  However,  this  provision  does 
not  specifically  address  the  treatment  of 
children  who  could  have  been  covered 
under  a  section  1115  demonstration 
project  in  effect  on  March  31, 1997. 

Oui  understanding  is  that  the 
provision  was  not  intended  to  preclude 
States  from  claiming  enhanced 
matching  funds  for  expanded  coverage 
to  children  whose  income  is  below  the 
demonstration  project  eligibility 
thresholds  in  place  as  of  March  31, 
1997,  if  those  programs  did  not  offer 
comprehensive  coverage  or  limited 
eligibiUty  to  individuals  who  were 
previously  enrolled  in  Medicaid  and 
imposed  premiums  as  a  condition  of 
participation.  Demonstrations  that  had 
these  types  of  restrictions  are 
significantly  more  limited  in  scope 
(either  in  coverage  or  eligibility)  than 
"traditional"  Medicaid  programs.  Our 
experience  with  SCHIP  and  om 
increased  imderstanding  of  how  this 
provision  is  affecting  States'  ability  to 
expand  coverage  have  led  us  to  agree 
with  the  commenters  that  an  overly 
broad  interpretation  of  the  exclusion 
contained  in  section  1905(u)(2)(B)  of  the 
Act  would  be  contrary  to  the  intent  of 
the  statute.  Furthermore,  because 
enrollment  in  these  types  of 
demonstrations  is  relatively  small,  any 
supplantation  of  State  dollars  would  be 
minimal.  Therefore,  we  have  clarified 
this  provision  in  the  final  rule. 

Comment:  Seveifal  commenters 
supported  the  proposal  that  EPSDT 
policies  apply  to  optional  targeted  low- 
income  children.  One  of  these 
commenters  also  agreed  that  there 
should  not  be  a  required  period  of 


iminsurance  for  these  children  and 
encouraged  HCFA  to  explicitly  prohibit 
such  a  requirement. 

Response:  EPSDT  applies  to  this 
group  of  children  because  they  are  in  a 
Medicaid  group  and  entitled  to  all 
benefits  and  protections  provided  to 
children  under  Medicaid  law  and 
regulations.  With  res{)ect  to  periods  of 
uninsurance,  we  have  not  included  the 
prohibition  against  requiring  a  period  of 
uninsurance  in  the  regulation  text  for 
this  provision  since  periods  of 
uninsurance  are  already  prohibited  by 
the  Medicaid  statute  and  regulations. 
We  believe  that  this  prohibition  is 
inherent  in  the  entitlement  nature  of 
Medicaid.  States  may  not  impose 
conditions  of  eligibility  other  than  those 
specifically  allowed  by  statute, 
regulation,  or  waiver.  We  will  work 
with  States  that  have  such  policies  in 
place  to  assure  that  the  requirements  of 
the  statute  are  met. 

6.  Furnishing  a  Social  Security  Number 
(§435.910) 

Section  1137(a)(1)  of  the  Act  requires 
applicants  and  recipients  of  Medicaid  to 
furnish  the  State  with  their  social 
security  numbers)  as  a  condition  of 
eUgibility.  While  the  United  States 
Supreme  Court  in  Bowen  v.  Roy,  476 
U.S.  693  (1986)  upheld  this 
requirement,  it  did  so  in  a  plurality 
decision  in  which  some  of  the  Justices 
held  that  the  challenge  was  moot 
because  the  claimant  had  obtained  a 
social  security  number.  As  a  result,  that 
decision  did  not  foreclose  someone  else 
with  rehgious  objections  to  applying  for 
a  social  security  niunber  from 
challenging  the  constitutionality  of 
section  1137(a)(1)  of  the  Act.  The 
Religious  Freedom  Restoration  Act  of 
1993  also  raised  questions  about  the 
requirements  of  section  1137(a)(1)  of  the 
Act  in  cases  involving  religious 
objections. 

Consequently,  in  1995  HCFA 
annoimced  a  policy  that  permits  States 
to  obtain  or  assign  alternative  identifiers 
to  eligible  individuals  who  object  to 
obtaining  an  SSN  on  religious  grounds. 
This  policy  was  adopted  in  order  to 
enable  States  to  adininister  Medicaid  in 
the  most  efficient  manner  possible.  In 
§  435.910  of  the  proposed  rule  we 
attempted  to  accommodate  the  purpose 
of  section  1137(a)(1)  with  the 
Constitution's  protection  of  freedom  of 
religion  and  the  dictates  of  the  1993  Act 
by  permitting  alternative  identifiers. 

We  received  no  comments  on  this 
section.  However,  we  wish  to  clarify 
that  the  statute  requires  an  SSN  of 
applicants  and  recipients  only.  States 
may  request  but  may  not  require  other 
individuals  in  the  household  to  provide 


their  SSN's.  For  example,  if  application 
is  made  on  behalf  of  a  child  and  the 
parent  is  not  appljring,  the  State  may 
request  the  parent's  SSN  but  must  note 
that  the  SSN  is  not  required  and  may 
not  deny  the  child's  eligibility  if  the 
parent  does  not  provide  his/her  own 
SSN. 

7.  FTP  for  Services  and  FFP  for 
Administration  (§435.1001  and 
§435.1002) 

Section  1920A  of  the  Act  allows 
States  to  provide  services  to  children 
imder  age  19  during  a  period  of 
presumptive  eligibility.  The 
implementation  of  this  provision  is 
discussed  below.  In  accordance  with 
this  new  option,  we  proposed  to  amend 
§435.1001  to  provide  FFP  for  necessary 
administrative  costs  incurred  by  States 
in  determining  presumptive  eligibility 
for  children  and  providing  services  to 
presumptively  eligible  children.  In 
§435.1002  we  proposed  to  provide  FFP 
for  services  covered  under  a  State's  plan 
which  are  furnished  to  children  during 
a  period  of  presumptive  eUgibility.  We 
received  no  comments  on  either  of  these 
sections  and  are  implementing  them  as 
proposed. 

8.  Exemption  From  the  Limitation  on 
FFP  for  Categorically  Needy.  Medically 
Needy,  and  Qualified  Medicare 
Beneficiaries  (§  435. 1 007) 

Section  162  of  Public  Law  105-100 
amended  1903(f)(4)  of  the  Act  to  add  the 
optional  group  of  optional  targeted  low- 
income  children  and  other  children  for 
whom  enhanced  FMAP  is  available  to 
the  Ust  of  those  who  are  exempt  from 
the  limitations  on  FFP  found  in  section 
1903(f).  All  previous  citations  in  section 
1903(f)  were  references  to  Medicaid 
eligibilify  groups,  whereas  this  new 
provision  adds  not  an  eligibiUty  group 
per  se,  but  rather  children  on  whose 
behalf  enhanced  FMAP  is  available. 

With  certain  exceptions,  section 
1903(f)  limits  FFP  to  famiUes  whose 
income  does  not  exceed  133  Vs  percent 
of  the  amount  that  ordinarily  would 
have  been  paid  to  a  family  of  the  same 
size  without  any  income  or  resources,  in 
the  form  of  money  payments  under  the 
Aid  to  FamiUes  with  Dependent 
Children  program.  This  provision 
effectively  limits  the  use  of  the  authority 
under  section  1902(r)(2)  to  expand 
eligibility  through  the  use  of  less 
restrictive  income  and  resource 
methodologies  for  those  groups  that  are 
not  exempt  bom  the  Umitation. 

However,  section  162  of  Public  Law 
105-100  could  result  in  extending  the 
exemption  fit)m  the  FFP  limitation  to 
children  other  than  (1)  children  in  the 
optional  eUgibility  group  of  optional 
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targeted  low-income  children  or  (2) 
children  in  other  groups  already  exempt 
from  the  FFP  limitation.  If  this  were  to 
occur,  a  confUct  with  the  comparability 
requirements  of  section  1902(a)(17)  and 
§  435.601(d)(4)  of  the  Medicaid 
regulations  could  arise.  If,  for  example, 
a  State  sought  to  use  more  liberal 
income  methodologies  for  counting 
income  in  determining  the  medically- 
needy  eligibiUty  of  optional  targeted 
low-income  children  than  used  for 
counting  income  in  determining  the 
medically-needy  eligibiUty  of  other 
children,  the  comparability 
requirements  would  be  violated. 

Because  the  exemption  from  the  FFP 
limit  did  not  override  the  comparabilify 
requirement  of  the  Medicaid  statute,  we 
proposed  to  continue  to  apply  the  FFP 
limitations  described  in  §  435.1007  to 
all  children  who  are  covered  as 
medically-needy  and  to  any  optional 
categoricaiUy-needy  group  which  is 
subject  to  the  FFP  limit.  States  may  use 
more  Uberal  methodologies  under 
section  1902(r)(2)  of  the  Act  for  the 
optional  categorically-needy  group 
composed  exclusively  of  optional 
targeted  low-income  children  without 
reference  to  the  FFP  limitations  of 
section  1903(f).  We  received  no 
comments  on  this  section  and  have 
adopted  this  portion  of  the  rule  as 
proposed. 

9.  Presumptive  Eligibility  for  Children 
(Part  435,  Subpart  L) 

Section  4912  of  the  BBA  added  a  new 
section  1920A  to  the  Act  to  allow  States 
to  provide  services  to  children  under 
age  19  during  a  period  of  presumptive 
eligibility,  prior  to  a  formal 
determination  of  Medicaid  eligibiUty. 
We  set  forth  the  basis  and  scope  of 
subpart  L  in  proposed  §435.1100. 

IJnder  section  1920A  of  the  Act,  only 
a  "qualified  entity"  can  determine 
whether  a  child  is  presumptively 
eUgible  for  Medicaid  on  the  basis  of 
preliminary  information  about  the 
child's  family  income.  In  accordance 
%vith  section  1920A(b)(3)(A)  of  the  Act. 
we  define  a  qualified  entity  in 
§457.1101  as  an  entity  that  is 
determined  by  the  agency  to  be  capable 
of  making  determinations  of 
presumptive  eligibility  for  children  and 
that —  (1)  furnishes  health  care  items 
and  services  covered  under  the 
approved  Medicaid  State  plan  and  is 
eligible  to  receive  payments  under  the 
approved  plan;  (2)  is  authorized  to 
determine  eligibility  of  a  child  to 
participate  in  a  Head  Start  program 
under  the  Head  Start  Act;  (3)  is 
authorized  to  determine  eUgibility  of  a 
child  to  receive  child  care  services  for 
which  financial  assistance  is  provided 


under  the  Child  Care  and  Development 
Block  Grant  Act  of  1990;  or  (4)  is 
authorized  to  determine  eUgibiUty  of  an 
infant  or  child  to  receive  assistance 
under  the  special  nutrition  program  for 
women,  infants,  and  children  (WIC) 
under  section  17  of  the  Child  Nutrition 
Act  of  1966.  In  addition,  the  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA)  (P.L.  expanded  this  list  of 
qualified  entities  to  include  an  entity 
that  (5)  is  an  elementary  or  secondary 
school,  as  defined  in  section  14101  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  8801); 
(6)  is  an  elementary  or  secondary  school 
operated  or  supported  by  the  Bureau  of 
Indian  Affairs;  (7)  is  a  State  or  Tribal 
child  support  enforcement  agency;  (8)  is 
an  organization  that  is  providing 
emergency  food  and  shelter  under  a 
grant  under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act;  (9)  is  a  State 
or  Tribal  office  or  entity  involved  in 
enrollment  in  the  program  under  Part  A 
of  title  IV,  title  XDC,  or  title  XXI;  or  (10) 
is  an  entity  that  determines  eligibiUty 
for  any  assistance  or  benefits  provided 
under  any  program  of  pubUc  or  assisted 
housing  that  receives  Federal  funds, 
including  the  program  under  section  8 
or  any  other  section  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.)  or  under  the  Native  American 
Housing  Assistance  and  Self 
Determination  Act  of  1996  (25  U.S.C- 
4101  et  seq.y,  or  (11)  any  other  entity  the 
State  so  deems,  as  approved  by  the 
Secretary. 

Finally,  section  1920A(b)(3)(B)  also 
authorizes  the  Secretary  to  issue 
regulations  further  limiting  those 
entities  that  may  become  quaUfied 
entities.  We  note  that,  although  State 
agency  staff  can  receive  and  process 
applications  for  regular  Medicaid,  they 
cannot  make  presumptive  eUgibiUfy 
determinations  unless  they  themselves 
meet  the  definition  of  a  "qualified 
entity"  under  §457.1101. 

We  note  that  the  date  that  the 
completed  regular  Medicaid  application 
form  is  received  by  the  Medicaid  State 
agency  is  the  Medicaid  filing  date  for 
Medicaid  eUgibility,  unless  State  agency 
staff  are  located  on  site  at  the  quaUfied 
entity,  in  which  case  the  Medicaid  filing 
date  is  the  date  that  the  onsite  State 
agency  staff  person  receives  the 
completed  form.  Alternatively,  the  State 
can  opt  to  consider  the  date  the 
determination  of  presumptive  eligibilify 
is  made  as  the  Medicaid  application 
date. 

In  accordance  with  section 
1920A(b)(2),  we  also  proposed  in 
§435.1101  that  the  period  of 
presumptive  eligibility  begins  on  the 
day  that  a  qualified  entity  makes  a 


determination  that  a  child  is 
presumptively  eligible.  The  child  would 
then  have  until  the  last  calendar  day  of 
the  following  month  to  file  a  regular 
Medicaid  application  with  the  Medicaid 
agency.  If  the  child  does  not  file  a 
r^^ar  Medicaid  appUcation  on  time, 
presumptive  eUgibility  ends  on  that  last 
day.  U  the  child  files  an  appUcation  for 
regular  Medicaid,  presumptive 
eUgibility  ends  on  the  date  that  a 
determination  is  made  on  the  regular 
Medicaid  application. 

FinaUy,  proposed  §435.1101  defined 
"applicable  income  level"  as  the  highest 
eUgibiUty  income  standard  established 
under  the  State  plan  which  is  most 
likely  to  be  used  in  determining  the 
Medicaid  eligibility  of  the  child  for  the 
age  involved.  We  note  that  there  may  be 
different  appUcable  income  levels  for 
children  in  different  age  groups.  For 
example,  the  standards  for  presumptive 
eUgibiUty  might  be  133  percent  of  the 
Federal  poverty  level  (FPL)  for  children 
under  6  and  100  percent  FPL  for 
children  age  6  through  19,  if  these  were 
the  highest  standards  applicable  to 
children  of  the  specified  ages  under  a 
State's  Medicaid  plan. 

We  proposed  in  §  435.1102(a)  to 
provide  Uniited  flexibility  to  States  in 
calculating  income  for  purposes  of 
determining  presiunptive  eUgibility.  We 
also  explained  in  the  preamble  to  the 
proposed  rule  that  under  §435. 1102(a) 
we  would  aUow  States  to  require  that 
quaUfied  entities  request  and  use 
general  information  other  than 
information  about  income,  as  long  as  the 
information  can  be  obtained  through  the 
applicant's  statements  and  is  requested 
in  a  fair  and  nondiscriminatory  maimer. 
With  respect  to  income,  in  States  that 
adopt  the  most  conservative  approach  to 
presumptive  eligibility,  the  qualified 
entity  would  use  gross  family  income. 
The  qualified  entity  would  compare 
gross  family  income  to  the  applicable 
income  level,  as  defined  in  §435.1101. 

For  States  wishing  to  adopt  a  more 
liberal  approach,  however,  we 
specifically  proposed  to  allow  States  to 
require  that  qualified  entities  apply 
simple  income  disregards,  such  as  the 
general  $90  earned  income  disregard. 
However,  as  explained  in  the  preamble 
we  did  not  propose  to  allow  States  to 
require  that  qualified  entities  deduct  the 
costs  of  incurred  medical  expenses  in 
order  to  reduce  income  to  the  allowed 
income  level.  We  solicited  comments  on 
whether  States  should  be  allowed  to 
require  that  qualified  entities  make 
certain  adjustments  to  gross  income  and 
ways  that  these  adjustments  could  be 
limited. 

Proposed  §§  435.1102(b)(1)  and  (b)(2) 
implement  the  provisions  of  section 
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1920A(b)(l)  of  the  Act.  Section 
435.1102fb)(l)  requires  that  States 
provide  qualified  entities  with  regular 
Medicaid  application  forms  (defined  in 
proposed  §435.1101)  as  well  as 
information  on  how  to  assist  parents, 
guardians,  and  other  persons  in 
completing  and  filing  such  forms.  At  a 
minimum,  we  proposed  that  States  must 
furnish  qualified  entities  with  the 
applications  used  to  apply  for  Medicaid 
uinder  the  poverty-related  groups 
described  in  section  1902(1)(1)  of  the 
Act. 

Proposed  §  435.1102(b)(2)  requires 
States  to  establish  procedures  to  ensure 
qualified  entities — (1)  notify  the 
Medicaid  agency  that  a  child  is 
presmnptively  eligible  within  5  working 
days;  and  (2)  provide  written 
information  to  parents  and  ciistodians  of 
children  determined  to  be 
presimiptively  eligible,  explaining  that  a 
regular  Medicaid  application  must  be 
filed  by  the  last  day  of  the  following 
month  in  order  for  the  child  to  continue 
to  receive  services  after  that  date  and 
that  if  an  application  is  timely  filed  on 
the  child's  behalf,  the  child  will  remain 
presumptively  eligible  until  a 
determination  of  the  child's  eligibility 
for  regular  Medicaid  has  been  made; 
and  (3)  provide  written  information  to 
parents  and  custodians  of  children 
determined  not  to  be  presumptively 
eligible  of  the  reason  for  the 
determination  and  that  the  child  has  a 
right  to  apply  to  regular  Medicaid. 

While  we  are  requiring  such 
notification,  we  are  considering 
presumptive  eligibility  to  be  a  special 
status,  distinct  from  regular  Medicaid 
eligibility.  Therefore,  we  did  not 
propose  to  apply  to  a  decision  on 
presumptive  eligibility  the  notification 
requirements,  foimd  in  §§435.911  and 
§435.912  and  part  431,  subpart  E,  that 
a  State  must  meet  when  it  makes  a 
decision  on  a  regular  Medicaid 
application.  Nor  did  we  propose  to  grant 
rights  to  appeal  a  denial  or  termination 
of  services  under  a  presumiptive 
eligibility  decision  because  a 
determination  of  presimiptive  ehgibility 
is  not  considered  to  be  a  determination 
of  Medicaid  eligibility.  If  a  regular 
Medicaid  application  is  filed  on  the 
child's  behalf  and  is  denied,  the  child 
would  have  the  right  to  appeal  that 
denial. 

Because  presumptive  eligibility  is  a 
special  status,  we  considered  whether 
States  should  be  required  to  provide  all 
services  to  presiunptively  eligible 
children  or  whether  they  should  be 
permitted  to  limit  the  services  provided. 
In  §457.1102(b}(3),  we  proposed  to 
require  that  States  provide  all  services 
covered  under  the  State  plan,  including 


EPSDT,  to  presumptively  eligible 
children. 

Although  section  1920A  places  no 
restrictions  on  the  number  of  periods  of 
presumptive  eligibility  for  a  child,  it 
undermines  the  intent  of  the  provision 
to  provide  a  child  with  an  unrestricted 
number  of  periods.  Therefore,  we 
proposed  in  §  435.1102(c)  to  allow 
States  to  establish  reasonable  methods 
of  limiting  the  niunber  of  periods  of 
presimiptive  eligibility  that  can  be 
authorized  for  a  child  in  a  given  time 
frame.  We  soUcited  comments  on  what 
would  constitute  a  reasonable 
limitations  and  whether  specific 
limitations  on  the  nimiber  of  periods  of 
presumptive  eligibility  should  be 
imposed  by  regiilation. 

Existing  regulations  at  §435.914 
permit  States  to  provide  Medicaid  for  an 
entire  month  when  the  individual  is 
eligible  for  Medicaid  imder  the  plan  at 
any  time  during  the  month.  However,  as 
explained  in  the  preamble  to  the  NPRM, 
because  a  determination  of  presumptive 
eligibility  is  not,  by  definition,  a 
determination  of  Medicaid  eligibility, 
but  simply  a  decision  of  temporary 
eligibility  based  on  a  special  status,  and 
because  section  1920A(b)(2)  of  the  Act 
expressly  defines  the  period  of 
presimiptive  eligibility,  we  did  not 
propose  to  permit  States  to  provide  full- 
month  periods  of  presumptive 
eligjbihty. 

Section  4912  of  the  BBA  provides 
that,  for  purposes  of  Federal  financial 
participation,  services  that  are  covered 
under  the  plan,  furnished  by  a  provider 
that  is  eligible  for  payment  under  the 
plan,  and  furnished  to  a  child  during  a 
period  of  presumptive  eligibility,  will  be 
treated  as  expenditures  for  medical 
assistance  under  the  State  plan.  This 
provision  is  reflected  in  proposed 
§  435.1001.  We  note  that  in  the  event 
that  a  child  determined  to  be 
presumptively  eligible  is  not  found 
eligible  for  Medicaid  after  a  final 
eligibility  determination,  the  services 
provided  during  the  presumptive 
eligibility  period  that  otherwise  meet 
the  requirements  for  payment  will  be 
covered.  See  §  447.88  and  §  457.616  for 
a  discussion  of  the  options  for  claiming 
FTP  payment  related  to  presumptive 
elirability. 

Comment:  We  received  one  comment 
that  the  regulations  should  clarify  that 
a  State  can  provide  a  joint  SCHIP/ 
Medicaid  application  or  a  shortened 
Medicaid  application  used  for  pregnant 
women  and  children  as  well  as  a 
"regular  Medicaid  application." 

Response:  We  agree  that  a  qualified 
entity  may  provide  parents  and 
caretakers  with  either  a  shortened 
apphcation  that  is  used  to  establish 


ehgibility  for  pregnant  women  and 
children  under  the  poverty-level-related 
groups  described  in  section  1902(1)  of 
the  Act  or  a  joint  application  for  a 
separate  child  health  program  and 
Medicaid  that  is  used  to  establish 
ehgibility  of  children.  We  have  revised 
the  definition  of  "application  form"  in 
§435.1101  to  include  the  joint  SCHIP/ 
Medicaid  application  for  a  Medicaid 
and  a  separate  child  health  program. 

We  would  like  to  clarify  that,  under 
Federal  law,  no  application  form  for 
presumptive  eligibitify  itself  is  required. 
Thus,  qualified  entities  can  make 
presumptive-eligibihfy  determinations 
based  strictly  on  oral  information.  (The 
qualified  entity  would  need  to  record 
the  pertinent  information,  but  the  parent 
or  caretaker  (or  other  responsible  adult) 
would  not  themselves  need  to  complete 
an  apphcation.)  This  would  not 
preclude  qualified  entities  from 
assisting  families  in  completing  and 
fihng  the  regular  Medicaid  application 
to  the  extent  permitie'd  under  law,  and 
we  strongly  encourage  them  to  do  so. 

Alternatively,  a  State  may  choose  to 
use  a  written  application  for 
presumptive  eUgibihty,  although  it 
cannot  require  the  parent  or  caretaker  to 
provide  information  other  than  the 
information  on  income  necessary  to 
make  the  determination. 

We  encourage  States  that  choose  to 
use  a  written  application,  particularly 
those  with  simpUfied  Medicaid 
application  forms,  to  use  the  same  form 
for  presumptive  eligibiUfy  as  that  used 
for  regidar  Medicaid,  as  this  will 
eliminate  the  need  for  the  child's  family 
to  complete  two  forms.  The  parent  or 
caretaker  can  be  encouraged  to  complete 
the  apphcation  and  assisted  in  doing  so. 
But,  again,  so  long  as  pertinent 
information  on  income  is  provided, 
presumptive  ehgibility  in  a  State  that 
has  elected  this  option  cannot  be  denied 
because  the  full  apphcation  is  not 
completed. 

In  either  event,  of  course,  the  State 
must  provide  qualified  entities  with 
information  on  how  to  assist  famiUes  in 
completing  and  filing  the  application 
and  ensure  that  they  give  presumptive- 
eligibilify  applicants  a  Medicaid 
application  form.  We  also  strongly 
encourage  States,  in  turn,  to  encourage 
qualified  entities  to  provide  such 
assistance  to  the  extent  permitted  under 
Medicaid  law  and  regulations. 

Comment:  One  commenter 
specifically  supported  the  requirement 
that  presumptive  eligibility  must  be 
provided  Statewide  and  one  commenter 
specifically  objected  to  this 
requirement.  A  third  commenter 
objected  to  requiring  each  quaUfied 
entity  to  conduct  Statewide 
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presumptive  eligibihty  outreach  and 
determination. 

Response:  We  have  considered  the 
commenters'  suggestions  and  have 
retained  proposed  §  435.1102(b)(4) 
related  to  Statewide  availability  of 
presumptive  eligibihty.  Section 
1920A(b)(3)(C)  provides  States  with  the 
authority  to  limit  the  classes  of  entities 
that  may  become  quahfied  entities;  and 
therefore  may  limit  the  population  that 
have  the  opportunity  to  become 
presumptively  eligible.  For  example. 
States  could  designate  WIC  agencies  to 
make  determinations  of  presumptive 
eligibility  only  for  the  clients  who  have 
applied  for  or  are  receiving  WIC,  but  all 
of  the  WIC  agencies  across  the  State 
would  be  required  to  offer  presumptive 
eligibility.  Therefore,  a  State  could 
effectively  limit  the  availability  of 
presumptive  eligibihty  by  designating 
particular  qualified  entity  to  offer  it. 

Comment:  One  commenter  noted  that 
schools  would  not  be  able  to  do 
determinations  of  presumptive 
eligibility  for  pre-schooled,  home- 
schooled,  drop-outs  or  graduates. 

Response:  Although  schools  are  not 
likely  to  be  in  regular  contact  with 
children  falling  into  one  of  these  groups, 
and  as  a  practical  matter  may  not  be  in 
a  position  to  make  presumptive 
eligibility  decisions  for  them,  schools 
that  are  Medicaid  providers  would  not 
be  precluded  from  determining  the 
eligibility  of  a  child  simply  because  the 
child  did  not  attend  the  school.  Thus, 
schools  would  also  be  authorized  to 
determine  the  presumptive  eligibility  of 
the  children  identified  by  the 
commenter. 

Comment:  We  received  one  comment 
concerning  verification  of  information 
used  to  determine  presumptive 
eligibility.  The  recommendation  was 
that  the  regulations  specifically  require 
that  "self-attestation"  be  used  for 
determinations  of  presumptive 
ehgibility  if  income  disregards  are  used 
and  that  in  other  cases,  HCFA  encourage 
States  to  allow  applicants  to  atiest  to 
information  required  for  a 
determination  of  presumptive  eligibihty 
without  providing  documentation. 

Response:  We  have  revised  §  435.1102 
to  make  it  clear  that  an  estimate  of 
income  is  to  be  used  for  purposes  of 
presumptive  eligibility  determinations 
even  when  a  State  has  chosen  to  apply 
simple  disregards.  The  statute  provides 
that  determinations  of  presumptive 
eligibility  are  based  on  "preliminary 
information"  and  we  do  not  believe  that 
requiring  documentation  is  consistent 
with  the  intent  that  the  process  be 
simple  for  both  the  applicant  and  the 
provider  and  result  in  immediate 
eligibility.  Therefore,  an  applicant's  self- 


attestation  as  to  income  is  all  that  would 
be  required  to  establish  the  amount  of 
income  for  presumptive  ehgibihty 
determinations,  regardless  of  whether 
income  disregards  are  used  or  not.  This 
is  consistent  with  the  proposed  rules 
pertaining  to  presumptive  eligibihty  for 
pregnant  women,  published  March  23. 
1994  (59  FR  13666). 

Comment:  One  commenter 
specifically  supported  allowing  only 
simple  disregards  in  determinations  of 
presumptive  ehgibihty.  Another 
commented  that  States  should  be  free  to 
decide  whether  to  use  gross  or  net 
income  for  determinations  of 
presumptive  eligibility. 

Response:  We  appreciate  the  support 
and  agree  in  part  with  the  second 
commenter.  States  are  free  to  use  only 
gross  income.  States  may  also  apply 
simple  disregards  to  gross  income  such 
as  a  general  earned  income  disregard. 
However,  it  would  not  be  consistent 
with  statutory  intent  to  allow  States  to 
require  that  qualified  entities  apply 
comphcated  income  disregards  or  make 
complicated  determinations.  Therefore, 
we  have  not  revised  proposed 
§457. 1102(a)  in  this  final  regulation. 

Comment:  Three  commenters 
expressed  support  for  requiring  that,  in 
proposed  §  457.1102(b)(3),  presumptive 
eligibility  include  EPSDT  services.  One 
of  these  commenters  urged  that  the 
preamble  discuss  the  steps  that  States 
should  take  to  assure  that  EPSDT 
services  are  provided. 

Response:  We  are  not  including  any 
specific  EPSDT  guidance  in  this 
regulation.  The  regular  Medicaid 
pohcies  which  pertain  to  EPSDT, 
including  policies  about  providing 
information  about  EPSDT  services  to 
families  and  generally  informing 
families  about  the  benefits  of  preventive 
health,  would  apply  when  a  child  is 
found  presumptively  eligible  for 
Medicaid. 

Comment:  We  received  several 
comments  concerning  written  notices 
provided  to  the  family  emd  the 
responsibihties  of  qualified  entities. 
One  comment  was  that  it  would  be 
difficult  for  schools  to  issue  the  notice 
of  presumptive  eligibility  and  the 
temporary  enrollment  card  and  the  State 
should  be  allowed  to  do  this  instead. 
Another  was  that  it  would  be  difficult 
for  schools  to  send  a  written  notice  to 
those  found  not  to  be  presumptively 
eligible  and  might  result  in  the  family's 
confusion  and  anger.  One  comment  was 
that,  generally,  HCFA  should  encourage 
States  to  develop  procedures  that  are 
not  burdensome  to  providers,  provide 
adequate  training  and  provider 
relations,  and  keep  the  provider 
apprized  of  the  status  of  the  application 


so  that,  if  not  completed  at  the  time  of 
any  follow-up  visit,  the  provide  can 
encourage  the  fomily  to  complete  the 
process,  as  necessary. 

Response:  Our  understanding  is  that 
the  intent  of  the  legislation  is  to 
minimize  the  burden  placed  on 
quahfied  entities,  including  schools  and 
other  providers.  However,  the  statute 
specifically  requires  that  the  quahfied 
entity  inform  the  family  that  an 
application  for  Medicaid  must  be  filed 
by  the  end  of  the  following  month.  It  is 
also  clear  that  qualified  entities  are 
expected  to  provide  Medicaid 
apphcations  and  assistance  in 
completing  and  filing  such  apphcations. 
We  certainly  encourage  States  to 
simphfy  the  presumptive  eligibihty 
process  to  the  greatest  extent  allowed 
under  the  law.  It  is  not  unnecessarily 
burdensome  for  the  quahfied  entity  to 
provide  written  notices  to  those  found 
presumptively  eligible  or  ineligible,  as 
these  notices  could  be  pre-printed 
notices  provided  by  the  State. 

Although  we  have  not  required  it.  it 
would  not  be  unnecessarily  burdensome 
for  a  State  to  require  a  qualified  entity 
to  provide  a  temporary  enrollment  card 
to  enable  the  child  to  access  services 
during  the  period  of  presumptive 
eligibility  particularly  when  the   . 
qualified  entity  itself  does  not  provide 
medical  services.  We  also  encourage 
States  to  keep  qualified  entities 
apprized  of  the  status  of  the  child's 
application  if  the  entity  is  willing  to 
follow  up  with  families  whose 
application  has  not  been  completed. 

Comment:  One  commenter  suggested 
that  §435.1102(b)(2)(iii)  should  be 
amended  to  require  that  qualified 
entities  tell  individuals  who  are  not 
found  presumptively  ehgible  for 
Medicaid  that  they  may  file  for  coverage 
under  a  separate  child  health  program 
as  well  as  Medicaid  and  provide 
applications  for  both  programs  as  well 
as  information  on  how  to  complete  and 
file  them. 

Response:  We  have  not  required  that 
quahfied  entities  provide  information 
about  a  separate  child  health  program. 
However,  we  encourage  States  to  do  this 
as  part  of  their  outreach  programs  and 
coordination  efforts.  In  addition,  as 
noted  above,  we  have  amended 
§435.1101  to  make  it  clear  that  the 
application  provided  by  a  qualified 
entity  may  be  a  joint  Medicaid/SCHIP 
application. 

Comment:  One  commenter  urged 
HCFA  to  encourage  States  to  simplify 
the  enrollment  process  and  provide 
prompt,  easy-to-understand  information 
to  the  family  about  the  eligibility 
determination  process  and  any 
remaining  steps  that  the  family  must 
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take.  Another  expressed  concern  that 
States  are  not  required  to  send  a  notice 
at  the  end  of  a  presumptive-eligibility 
period,  which  would  alert  families  who 
sent  in  a  Medicaid  application  that  was 
never  received. 

Response:  HCFA  has  encouraged 
States  to  simplify  both  the  eligibility 
requirements  and  the  enrollment 
procediues  to  the  greatest  extent 
possible  and  will  continue  to  do  so.  We 
also  encourage  States  to  make  all 
information  provided  to  families 
understandable  and  will  provide 
technical  assistance  in  this  area.  We 
encourage  States  to  notify  families  that 
the  child's  presumptive  eligibility  will 
be  terminated  and  that  no  Medicaid 
application  has  been  received.  We  also 
encourage  States  to  establish  other 
procedures  to  follow-up  with  families  of 
presimiptively-eligible  children  early  on 
in  the  presiunptive-eligibility  period. 
However,  requiring  States  to  do  so  is 
beyond  the  intent  of  the  statute,  and 
could  discourage  some  States  from 
adopting  presumptive  eligibility  for 
children  at  all.  We  will  not  mandate  that 
States  institute  such  procedures. 
Comment:  We  received  several 
comments  in  response  to  our  specific 
request  related  to  limitations  on  the 
number  of  periods  of  presiamptive 
eligibility  available  to  a  child.  One 
commentet  believed  that  no  more  than 
one  period  of  presumptive  eUgibility 
within  24  months  would  be  reasonable, 
but  recommended  that  States  be  allowed 
to  set  their  own  standards.  Another 
commenter  agreed  it  would  be 
unreasonable  to  provide  unlimited 
periods  of  presiunptive  eligibility,  but 
believed  that  it  would  be  reasonable  to 
allow  only  one  period  per  lifetime.  A 
third  recommended  that  there  be  no 
lifetime  limit  on  the  nimiber  of  periods, 
but  a  limit  on  the  niunber  of  periods 
within  a  specific  time-&ame  (for 
example,  one  period  of  presumptive 
eligibihty  within  a  twelve-month 
period).  A  final  conunenter  believed 
that  it  would  be  difficidt  for  providers, 
who  are  considered  qualified  entities,  to 
track  the  number  of  presumptive- 
eligibility  any  child  has  enjoyed. 

Response:  We  have  deciaed  to  require 
that  States  adopt  reasonable  standards 
regarding  the  number  of  periods  of 
presumptive  eligibility  that  will  be 
authorized  for  a  child  within  a  given 
period  of  time.  Under  some 
circumstances,  more  frequent  or 
numerous  periods  of  presumptive 
eligibility  may  be  justified  and 
individual  circumstances  may  be  taken 
into  accoimt.  We  are  not  requiring  that 
States  establish  a  specific  maximumti 
number  of  periods  for  specific  time 
frames  in  this  final  regulation.  We 


realize  that  the  circumstances  that  result 
in  a  need  for  an  additional  period  of 
presumptive  eligibility  will  vary  greatly 
bom  case  to  case.  In  addition.  States 
may  wish  to  have  some  experience 
before  setting  up  a  standard  that 
quahfied  entities  must  follow.  We 
expect  States  to  monitor  the  use  of 
presumptive  eligibility  to  determine 
whether  there  is  a  need  for  specific 
limitations  on  the  niunber  of  periods  of 
presiunptive  eligibility  to  which  a  child 
is  entiUed. 

We  appreciate  the  support  for  our 
position  that  it  would  be  unreasonable 
to  provide  unlimited  periods  of 
presumptive  eligibili^.  However,  if  a 
State  decides  to  establish  set  limits,  we 
do  not  agree  that  one  period  of 
presumptive  eligibility  in  a  lifetime  is 
reasonable  given  the  changes  in  a 
child's  circumstances  that  may  occur 
over  time.  It  would  be  reasonable, 
however,  to  limit  the  periods  of 
presumptive  eligibility  to  one  per 
twelve  or  twenty-four  month  period,  as 
suggested.  Furthermore,  it  would  be 
reasonable  to  connect  limitations  on 
presumptive  eligibility  to  the  length  of 
time  during  which  a  child  is  not 
covered  by  Medicaid.  For  example,  a 
State  could  prohibit  an  additional 
period  of  presumptive  eligibility  until 
the  child  had  been  disenroUed  irom 
Medicaid  for  a  certain  period  of  time.  In 
response  to  the  last  commenter,  after  a 
State  has  established  how  it  will  restrict 
the  number  of  periods  of  presumptive 
eUgibility,  we  expect  that  the  State  will 
develop  procedures  for  assuring  that  the 
restrictions  are  applied  without  unduly 
burdening  the  qualified  entities, 
including  providers. 

L.  Medicaid  Disproportionate  Share 
Hospital  (DSH)  Expenditures 

Section  4911  of  the  BBA  amended 
section  1905(b)  of  the  Act  to  require  that 
for  expenditures  under  section 
1905(u)(2)(A)(that  is,  medical  assistance 
for  optional  targeted  low-income 
children)  or  section  1905(u)(3)  (that  is, 
medical  assistance  for  children  referred 
to  as  "Waxman  children"),  the  Federal 
medical  assistance  percentage  is  equal 
to  the  enhanced  FMAP  described  in 
section  2105(b)of  the  Act  unless  the 
State  has  exhausted  its  title  XXI 
allotment,  in  which  case  the  State's 
regular  FMAP  would  apply.  In  other 
words,  under  the  statute,  States  that 
provide  health  insurance  coverage  to 
children  as  an  expansion  of  their 
Medicaid  programs  may  receive  an 
enhanced  match  for  services  provided  to 
the  Medicaid  expansion  population. 

Under  the  authority  of  section 
1902(a)(l3)(A)(iv)  of  the  Act,  States  are 
required  to  take  into  account  the 


situation  of  hospitals  that  serve  a 
disproportionate  number  of  low-income 
patients  with  special  needs  when 
developing  rates  for  Medicaid  inpatient 
hospital  services.  Medicaid 
disproportionate  share  hospital  (DSH) 
expenditures  thus  are  payments  made 
for  hospital  services  rendered  to 
Medicaid-eligible  patients.  Depending 
on  the  State's  DSH  methodology,  some 
of  the  payments  may  be  directly 
identifiable  as  expenditures  for  services 
for  a  child  in  a  SCHIP-related  Medicaid 
expansion  program.  HCFA  concluded  in 
the  proposed  rule  that  those  identifiable 
payments  must  qualify  for  the  enhanced 
FMAP. 

We  further  proposed  §433.11  which 
set  forth  provisions  regarding  the 
enhanced  FMAP  rate  available  for  State 
DSH  expenditures  related  to  services 
provided  to  children  under  an 
expansion  to  the  State's  current 
Medicaid  program.  However,  based  on 
the  statutory  changes  included  in  the 
"Medicare,  Medicaid,  and  CHIP 
Balanced  Budget  Refinement  Act  of 
1999,"  this  section  is  being  deleted. 
Specifically,  H.R.  3426  incorporated 
changes  to  section  1905(b)  (42  U.S.C. 
1396d(b))  by  inserting  the  phrase  "other 
than  expenditures  under  section  1923," 
after  "with  respect  to  expenditures."  By 
inserting  this  phrase,  the  statute 
specifically  excludes  Medicaid  DSH 
expenditures  fr'om  qualifying  for 
enhanced  FMAP. 

m.  Provisions  of  the  Final  Rule 

In  this  final  nde,  we  are  adopting  the 
provisions  as  set  forth  in  the  November 
8, 1999  proposed  rule  with  the 
following  substantive  revisions: 

A.  Part  431 — State  Organization  and 
General  Administration 

We  added  a  new  §  431.636  to  provide 
for  coordination  of  Medicaid  with  the 
State  Children's  Health  Insurance 
Program.  This  section  provides  that  the 
State  must  adopt  procedures  to  facilitate 
the  Medicaid  application  process  for, 
and  the  enrollment  of  children  for 
whom  the  Medicaid  appUcation  and 
enrollment  process  has  been  initiated. 

B.  Part  433— State  Fiscal 
Administration 

We  removed  proposed  paragaph 
§  433.11(b)(3)  regarding  enhanced 
FMAP  for  disporportionate  share 
hospital  expenditures  provided  to 
certain  children. 

C.  Part  435— Eligibility  in  the  States, 
District  of  Columbia,  the  Northern 
Mariana  Islands,  and  American  Samoa 

•  We  added  a  definition  of  optional 
targeted  low-income  child  at  §435.4. 


Federal  Register/Vol.  66,  No.  S/Thursday,  January  11,  2001 /Rules  and  Regulations  2655 


•  We  revised  §  435.229  to  refer  to 
optional  targeted  low-income  children 
as  defined  at  §  435.4. 

•  We  revised  §435.91 0(h)(3)  to 
provide  that  a  State  may  use  the 
Medicaid  identification  number 
established  by  the  State  to  the  same 
extent  as  an  SSN  is  used  for  purposes 
described  in  paragraph  (b)(3)  of  this 
section. 

•  At  §  435.1101  we  replaced  the  term 
"appUcable  income  level"  with  the  term 
"presumptive  income  level."  The 
definition  for  this  term  remains  the 
same. 

•  We  revised  the  requirement  at 
proposed  paragraph  §  435.1102(b)(4)  to 
provide  that  agencies  that  elect  to 
provide  services  to  children  during  a 
period  of  presumptive  eligibility  must 
allow  determinations  of  presumptive 
eligibility  to  be  made  by  qualified 
entities  on  a  Statewide  basis. 

D.  Part  436 — Eligibility  in  Guam,  Puerto 
Rico,  and  the  Virgin  Islands 

In  the  proposed  rule,  we  inadvertently 
omitted  certain  revisions  to  part  436. 
The  following  revisions  parallel  the 
changes  made  to  part  435: 

•  We  added  a  definition  of  optional 
targeted  low-income  children  at  §  436.3. 

•  We  added  a  new  §  436.229, 
regarding  provision  of  Medicaid  to 
optional  targeted  low-income  children. 

•  We  revised  paragraph  (a)  of 
§436.1001,  regarding  FFP  for 
administration. 

•  We  added  a  new  paragraph  (c)  to 
§436.1002,  regarding  FFP  for  services. 

•  We  added  a  new  subpart  L,  Option 
for  Coverage  of  Special  Groups. 

E.  Part  457 — ^Allotments  and  Grants  to 
States 

•  We  replaced  the  term  "Children's 
Health  Insurance  Program"  with  the 
term  "State  Children's  Health  Insurance 
Program"  throughout  the  regulation 

•  We  replaced  the  term  "beneficiary" 
with  the  term  "applicant"  or  "enroUee" 
throughout  the  regidation. 

Subpart  A — Introduction;  State  Plans 
for  State  Child  Health  Insurance 
Programs  and  Outreach  Strategies 

Section  457.10 

•  We  added  definitions  for  the 
following  terms:  "applicant",  "cost 
sharing",  "enrollee",  "enrollment  cap", 
"health  care  services",  "health 
insurance  coverage",  "health  insurance 
issuer",  "health  services  initiatives", 
"joint  application",  "optional  targeted 
low-income  child",  and  "premium 
assistance  program". 

•  For  the  following  terms,  we 
eliminated  the  cross  reference  and  set 
forth  the  full  text  of  the  definition  at 


§457.10:  "contractor",  "emergency 
medical  condition",  "emergency 
services",  "health  benefits  coverage", 
"managed  care  entity",  "post- 
stabilization  services". 

•  We  revised  the  definition  of 
American  Indian/ Alaska  Native  (AI/AN) 
by  removing  the  provision  that 
descendants  in  the  first  or  second 
degree  of  members  of  Federally 
recognized  tribes  are  considered  AI/AN. 

•  We  removed  the  definitions  of 
"contractor",  "cost-effectiveness", 
"employment  with  a  public  agency", 
"grievance",  "legal  obligation",  "post- 
stabilization  services",  "premium 
assistance  for  employer  sponsored 
group  health  plans",  and  "State  program 
integrity  unit". 

Section  457.40 

•  We  revised  paragraph  (c)  to  require 
that  the  State  must  identify,  in  the  State 
plan  or  State  plan  amendment,  by 
position  or  title,  the  State  officials  who 
are  responsible  for  program 
administration  and  financial  oversight. 

Section  457.60 

■  We  revised  proposed  paragraph 
(a)(1)  (now  paragraph  (a))  to  provide 
that  a  State  must  amend  its  State  plan 
whenever  necessary  to  reflect  changes 
in  Federal  law,  regulations,  policy 
interpretations,  or  court  decisions  that 
affect  provisions  in  the  approved  State 
plan. 

•  We  revised  proposed  paragraph 
(a)(2)  (now  paragraph  (b))  to  provide 
that  a  State  must  amend  its  State  plan 
whenever  necessary  to  reflect  changes 
in  State  law,  organization,  policy,  or 
operation  of  the  program  that  affect  the 
following  program  elements:  Eligibility, 
including  eiu'ollment  caps  and 
disenrolhnent  policies;  procedures  to 
prevent  substitution  of  private  coverage, 
including  exemptions  or  exceptions  to 
periods  of  uninsurance;  the  type  of 
health  benefits  coverage  offered; 
addition  or  deletion  of  specific 
categories  of  benefits  offered  under  the 
plan;  basic  delivery  system  approach; 
cost-sharing;  screen  and  enroll 
procedures,  and  other  Medicaid 
coordination  procedures,  review 
procedures,  and  other  comparable 
required  program  elements. 

•  We  revised  proposed  paragraph 
(a)(3)  (now  paragraph  (c))  to  provide 
that  a  State  must  amend  its  State  plan 
to  reflect  changes  in  the  source  of  the 
State  share  of  funding,  except  for 
changes  in  the  type  of  non-health  care 
related  revenues  used  to  generate 
general  revenue. 


Section  457.65 

•  We  added  a  new  paragraph  (d)  to 
set  forth  requirements  for  amendments 
relating  to  enrollment  procedures. 

•  We  redesignated  proposed 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f),  respectively. 

•  We  removed  proposed  paragraph 
(d)(2),  as  this  provision  has  been 
incorporated  into  §  457.60(c). 

•  We  added  a  new  paragraph  (f)(2)  to 
provide  that  an  approved  State  plan 
continues  in  effect  unless  a  State 
withdraws  its  plan  in  accordance  with 
§  457.170(b). 

Section  457.70 

•  We  removed  proposed  paragraph 
(c)(l)(vi),  which  provided  that  Medicaid 
expansion  programs  must  meet  the 
requirements  of  subpart  H  of  this  final 
rule. 

Section  457.80 

•  We  revised  paragraph  (c)  to  provide 
that  the  State  plan  must  include  a 
description  of  procedures  the  State  uses 
to  accomplish  coordination  of  SCHIP 
with  other  public  and  private  health 
insurance  programs,  sources  of  health 
benefits  coverage  for  children,  and 
relevant  child  health  programs,  such  as 
title  V,  that  provide  health  care  services 
for  low-income  children. 

Section  457.90 

•  We  added  a  new  paragraph  (b)(3)  to 
provide  that  outreach  strategies  may 
include  application  assistance, 
including  opportunities  to  apply  for 
child  health  assistance  under  the  plan 
through  community-based  organizations 
and  in  combination  with  other  benefits 
and  services  available  to  children. 

Section  457.110 

•  We  revised  paragraph  (a)  to  provide 
that  the  State  must  make  linguistically 
appropriate  information  available  to 
families. 

•  We  revised  paragraphs  (a)  and  (b)  to 
provide  that  the  State  must  ensure  that 
information  is  made  available  to 
applicants,  and  enrollees. 

•  We  revised  paragraph  (b)  to  provide 
that  States  must  have  a  mechanism  in 
place  to  ensure  that  applicant  and 
enrollees  are  provided  specific 
information  in  a  timely  manner. 

Section  457.120 

•  We  added  a  new  paragraph  (c)  to 
require  that  the  State  plan  include  a 
description  of  the  method  the  State  uses 
to  ensure  interaction  of  Indian  Tribes 
and  organisations  on  the 
implementation  of  procedures  regarding 
provision  of  child  health  assistance  to 
AI/AN  children. 
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Section  457.125 

•  We  revised  paragraph  (a)  by 
removing  language  regarding 
consultation  with  Indian  tribes,  which 
has  been  incorporated  into  §  457.120(c). 

Section  457.140 

•  We  revised  the  introductory  text  of 
this  section  to  provide  that  a  State  plan 
or  State  plan  amendment  must  include 
a  1-year  budget. 

Section  457.170 

•  We  revised  this  section  to  provide 
more  specific  rules  regarding 
withdrawal  of  proposed  State  plans  or 
plan  amendments  and  withdrawal  of 
approved  State  plans. 

Section  457.190 

•  We  moved  the  provisions  of 
§  457.190  to  new  §  457.203. 

Subpart  C— State  Plan  Requirements: 
Eligibility,  Screening,  Applications  and 
Enrollment 

Section  457.301 

•  We  removed  our  proposed 
definition  of  "employment  with  a 
public  agency". 

•  We  added  a  definition  of  the  term 
"joint  application". 

Section  457.305 

•  We  revised  paragraph  (a)  to  provide 
that  the  State  plan  must  include  a 
d^cription  of  the  methodologies  used 
by  the  State  to  calculate  eligibility  under 
the  financial  need  standard. 

•  We  added  a  new  paragraph  (b)  to 
clarify  that  the  State  plan  must  describe 
the  State's  poUcies  governing 
enrollment  and  disenrollment, 
including  enrollment  caps,  and 
processes  for  instituting  waiting  lists, 
deciding  which  children  will  be  given 
priority  for  enrollment,  and  informing 
individuals  of  their  status  on  a  waiting 
list. 

Section  457.310 

•  We  revised  the  financial  need 
standard  for  a  targeted  low-income  child 
at  paragraph  (b)(1). 

•  We  revised  paragraph  (b)(2)(ii)  to 
provide  that  a  child  would  not  be 
considered  covered  under  a  group 
health  plan  if  the  child  did  not  have 
reasonable  geographic  access  to  care 
under  that  plan. 

•  We  revised  paragraph  (c)(l)(ii)  to 
clarify  our  policy  concerning 
contributions  toward  the  cost  of 
dependent  coverage. 

Section  457.320 

•  We  revised  paragraph  (b)(3)  to 
specifically  prohibit  discrimination  on 
the  basis  of  diagnosis. 


•  We  revised  paragraph  (c)  to  permit 
States  to  accept  self-declaration  of 
citizenship,  provided  that  the  State  has 
implemented  effective,  fair,  and 
nondiscriminatory  procedures  for 
ensuring  the  integrity  of  their 
application  process  with  respect  to  self- 
declaration  of  citizenship. 

•  We  revised  paragraph  (a)(7)  and 
added  a  new  paragraph  (d)  to  address 
ehgibility  standards  related  to 
residency. 

•  We  revised  paragraph  (a)(10)  and 
added  a  new  paragraph  (e)  regarding 
diuBtion  of  eligibility. 

Section  457.340 

•  We  removed  proposed  §  457.340 
and  renamed  this  section,  "Application 
for  and  enrollment  in  a  separate  child 
health  program."  This  section  sets  forth 
provisions  regarding  application 
assistance,  notice  of  rights  and 
responsibilities,  timely  determinations 
of  eligibility,  notice  of  decisions 
concerning  eligibility,  and  effective  date 
of  eligibility. 

Section  457.350 

•  We  have  revised  this  socmen  for 
consistent  use  of  the  terms  "found 
eligible"  and  "potentially  eligible". 

•  We  removed  the  provisions  of 
proposed  paragraph  (b)  regarding 
screening  with  joint  applications. 

•  We  redesignated  proposed 
paragraph  (c)  as  paragraph  (b)  and 
proposed  paragraph  (d)  as  paragraph  (c) 

•  We  revised  paragraph  (b)  (proposed 
paragraph  (c))  to  require  that  a  State 
must  use  screening  procedures  to 
identify,  at  a  minimum,  any  applicant  or 
enrollee  who  is  potentially  eligible  for 
Medicaid  imder  one  of  the  poverty  level 
related  groups  described  in  section 
1902(1)  of  the  Act,  section  1931  of  the 
Act,  or  a  Medicaid  demonstration 
project  approved  under  section  1115  of 
the  Act,  applying  whichever  standard 
and  corresponding  methodology" 
generally  results  in  a  higher  income 
eligibility  level  for  the  age  group  of  the 
child  being  screened. 

•  We  added  a  new  paragraph  (d)  to 
provide  that  if  a  State  applies  a  resource 
test  and  a  child  has  been  determined 
potentially  income  eligible  for 
Medicaid,  the  State  must  also  screen  for 
Medicaid  eligibility  by  comparing  the 
family's  resources  to  the  appropriate 
Medicaid  standard. 

•  We  have  clarified  the  provisions  of 
paragraph  (e)  (now  paragraph  (f)) 
regarding  children  foimd  potentially 
eligible  for  Medicaid. 

•  We  added  new  paragraphs  (g)  and 
(h)  to  specify  requirements  regarding 
informed  application  decisions  and 


waiting  lists,  enrollment  caps  and 
closed  enrollment. 

Section  457.353 

•  We  added  a  new  section, 
"Evaluation  of  screening  process  and 
provisional  enrollment."  This  section 
sets  forth  requirements  regarding 
monitoring  and  evaluations  of  the 
screen  and  enroll  process,  provisional 
enrollment  during  the  screening 
process,  and  expenditures  for  coverage 
during  a  period  of  provisional 
enrollment. 

Section  457.360 

•  We  removed  this  section. 
Section  457.365 

•  We  removed  the  provisions  of 
proposed  §457.365,  regarding 
grievances  and  appeals,  and 
incorporated  them  into  new  subpart  K. 

Section  457.380  (proposed  §457.970) 

•  We  moved  the  provisions  of 
proposed  §457.970  to  new  §457.380. 

•  We  removed  the  provision  at 
proposed  §45  7.970(d)  that  the  State 
may  terminate  the  eligibility  of  an 
applicant  or  beneficiary  for  "good 
cause." 

Subpart  D — Coverage  and  Benefits: 
General  Provisions 

Section  457.402 

•  We  revised  §  457.402(a)  to  list 
surgical  services  separately  at  paragraph 
(a)(4). 

•  We  moved  the  definitions  of 
"emergency  medical  condition," 
"emergency  services,"  and  "health 
benefits  coverage,"  which  were  set  forth 
at  proposed  paragraphs  (b),  (c),  and  (e) 
respectively,  to  §457.10. 

Section  457.410 

•  We  revised  paragraph  {b){l)  to 
provide  that  the  State  must  obtain 
coverage  for  well-baby  and  well-child 
care  services  as  defined  by  the  State. 

•  We  revised  paragraph  (b)(2)  to 
provide  that  the  State  must  obtain 
coverage  for  age-appropriate 
immunizations. 

Section  457.430 

•  We  revised  §  457.430  by  clarifying 
.that  benchmark-equivalent  health 
benefits  coverage  must  meet  the 
requirements  of  §  457.410(b)  and  by 
removing  proposed  paragraph  (b)(4) 
regarding  well-baby  and  well-child  care 
and  immunizations. 

Section  457.440 

•  We  revised  paragraph  (b)(2)  to 
clarify  that  a  State  must  submit  an 
actuarial  report  when  it  amends  its 
existing  State-based  coverage. 
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Section  457.450 

•  We  revised  paragraph  (a)  to  provide 
that  Secretary-approved  coverage  may 
include  coverage  that  is  the  same  as  the 
coverage  provided  to  children  under  the 
Medicaid  State  plan. 

Section  457.490 

•  We  revised  §  457.490(a)  to  provide 
that  the  State  must  describe  the  methods 
of  delivery  of  child  health  assistance 
including  the  methods  for  assuring  the 
delivery  of  the  insurance  products  and 
the  delivery  of  health  care  services 
covered  by  such  products  to  the 
enroUees,  including  any  variations. 

Section  457.495 

•  We  removed  the  provisions  of 
proposed  §457.495  regarding  grievances 
and  appeals  and  incorporated  them  into 
new  subpart  K. 

•  We  moved  the  provisions  of 
proposed  §  457.735  to  §  457.495,  and 
renamed  the  section,  "State  assurance  of 
access  to  care  and  procedures  to  assure 
quality  and  appropriateness  of  care". 

Subpart  E — State  Plan  Requirements: 
Beneficiary  Financial  Responsibilities 

Section  457.500 

•  We  added  a  new  paragraph  (a)(1)  to 
add  section  2101(a)  of  the  Act  to  the 
statutory  authority  for  this  subpart. 

•  We  revised  paragraph  (c)  to  remove 
the  provision  that,  with  respect  to  a 
mandatory  cost-sharing  waiver  for 
AI/AN  children,  subpart  E  applies  to  a 
Medicaid  expansion  program. 

Section  457.505 

•  We  added  a  new  paragraph  (c)  to 
§457.505  to  provide  that  the  State  plan 
must  include  a  description  of  the  State's 
disenrollment  protections  as  required 
under  §457.570. 

Section  457.510 

•  We  revised  paragraph  (d)  to  provide 
that  when  a  State  imposes  premiums, 
enrollment  fees,  or  similar  fees,  the 
State  plan  must  describe  the 
consequences  for  an  enrollee  or 
applicant  who  does  not  pay  a  charge 
and  the  disenrollment  protections 
adopted  by  the  State. 

Section  457.515 


I 


•  We  revised  paragraph  (d)  to  provide 
at  the  State  plan  must  describe  the 

consequences  for  an  enrollee  who  does 
not  pay  a  charge  and  the  disenrollment 
protections  adopted  by  the  State. 

•  We  removed  the  statement  from 
paragraph  (e)  the  a  methodology  that 
primarily  relies  on  a  refund  is  not  an 
acceptable  methodology. 


Section  457.520 

•  We  revised  §  457.520(b)  to  provide 
that  for  the  purposes  of  cost  sharing, 
well-baby  and  well-child  care  services 
include  routine  examinations  as 
recommended  by  the  AAP's  "Guidelines 
for  Health  Supervision  III",  or  as 
described  in  "Bright  Futures:  Guidelines 
for  Health  and  Supervision  of  Infants, 
Children  and  Adolescents,"  Laboratory 
tests  associated  with  the  well-baby  and 
well-child  routine  physical 
examinations,  and  immunizations  as 
recommended  and  updated  by  ACIP. 

Section  457.525 

•  We  redesignated  proposed 
paragraph  (a)(4)  as  paragraph  (a)(5)  and 
revised  this  paragraph  to  provide  diat 
the  pubUc  schedule  must  include 
information  about  consequences  for  an 
applicant  or  an  enrollee  who  does  not 
pay  a  charge  including  disenrollment 
protections. 

•  We  added  a  new  paragraph  (a)(4)  to 
provide  that  the  public  schedule  must 
include  information  on  mechanisms  for 
making  payments  for  required  charges. 

•  We  revised  paragraph  (b)(1)  to 
require  States  to  provide  the  public 
schedule  to  SCHff  enroUees  at  the  time 
of  reenrollment  after  a  redetermination 
of  eligibility,  and  when  cost-sharing 
charges  and  cumulative  cost-sharing 
maximums  are  revised. 

Section  457.535 

States  may  not  impose  premiums, 
deductibles,  coinsurance,  copayments 
or  any  other  cost-sharing  charges  on 
children  who  are  American  Indians  and 
Alaska  Natives,  as  defined  in  §  457.10. 

Section  457.540 

•  We  redesignated  proposed 
paragraphs  457.550(a)  and  (b)  as 
paragraphs  457.540(d)  and  (e). 

•  We  redesignated  proposed 
paragraph  (e)  as  paragraph  (f). 

Section  457.545 

•  We  removed  the  provisions  of  this 
section. 

Section  457.550 

•  We  eliminated  this  section  and 
incorporated  its  contents  into  other 
sections  of  this  subpart. 

•  We  redesignated  paragraphs  (a)  and 
(b)  as  §  457.540(d)  and  (e). 

•  We  redesignated  paragraph  (c)  as 
§  457.555(e). 

Section  457.555 

•  We  revised  §  457.555(b)  to  indicate 
that  cost  sharing  may  not  exceed  50 
percent  of  the  payment  the  State  would 
make  imder  the  Medicaid  fee-for-service 


system  for  the  first  day  of  care  in  the 
institution. 

•  We  added  a  new  paragraph  (c)  to 
provide  that  any  copayment  that  the 
State  imposes  on  services  provided  by 
an  institution  to  treat  an  emergency 
medical  condition  may  not  exceed 
$5.00. 

•  We  redesignated  proposed 
paragraph  (c)  as  paragraph  (d). 

•  We  removed  proposed  paragraph 
(d)  regarding  emergency  room  services 
provided  outside  and  enroUee's 
managed  care  network. 

Section  457.560 

•  We  reorganized  this  section  for 
clarity. 

Section  457.565 

•  We  eliminated  this  section,  as  it  has 
been  incorporated  into  new  subpart  K. 

Section  457.570 

•  We  added  the  requirement,  at 
paragraph  (b),  that  the  disenrollment 
process  must  afford  the  enrollee's  family 
the  opportunity  to  show  that  his  or  her 
income  has  declined  prior  to 
disenrollment  for  nonpayment  of  cost- 
sharing  and  charges,  and  in  the  event 
that  such  a  showing  indicates  that  the 
enrollee  may  have  become  eligible  for 
Medicaid  or  for  a  lower  level  of  cost 
sharing,  the  State  must  facilitate 
enrolling  the  child  in  Medicaid  or  adjust 
the  child's  cost-sharing  category  as 
appropriate. 

•  We  added  the  requirement,  at 
paragraph  (c),  that  the  State  must 
provide  the  enrollee  with  an 
opportxmity  for  an  impartial  review  to 
address  disenrollment  from  the 
program. 

Subpart  G — Strategic  Planning 
Section  457.710 

•  We  added  a  new  paragraph  (e)  to 
provide  that  the  State's  strategic 
objectives,  performance  goal^and 
performance  measures  must  include  a 
common  core  of  national  performance 
goals  and  measures  consistent  with  the 
data  collection,  standard  methodology, 
and  verification  requirements,  as 
developed  by  the  Secretary. 

Section  457.735 

•  We  moved  the  provisions  of 
proposed  §457.735  to  §457.495. 

Section  457.740 

•  We  revised  paragraph  (a)  to  provide 
that  Territories  are  exempt  from  the 
definition  of  "State"  for  purposes  of 
quarterly  reporting. 

•  We  redesignated  proposed 
paragraph  (a)(2)  as  paragraph  (a)(3)  and 
added  an  new  paragraph  (a)(2)  to 


2658  Federal  Register /Vol.  66.  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


provide  that  the  quarterly  reports  must 
include  data  on  a  "point-in-time" 
enrollment  coimt  as  of  the  last  day  of 
each  quarter  of  the  Federal  fiscal  year. 

•  We  added  a  new  paragraph  (a)(3)(ii) 
to  provide  that  the  quarterly  report  must 
include  data  on  the  number  of  children 
enrolled  in  Medicaid  by  gender,  race, 
and  ethnicity. 

Section  457.750 

•  We  revised  paragraph  (b)(1)  to 
provide  that  in  the  annual  report,  the 
State  must  include  information  related 
to  a  core  set  of  national  performance 
goals  and  measures  as  develoi)ed  by  the 
Secretary. 

•  We  added  a  new  paragraph  (b)(7)  to 
provide  that  the  annual  report  must 
include  data  regarding  the  primary 
language  of  SCHIP  enrollees. 

•  We  added  a  new  paragraph  (b)(8)  to 
provide  that  the  annual  report  must 
describe  the  State's  ciirrent  income 
standards  and  methodologies  for  its 
Medicaid  expansion  program  and 
separate  child  health  program  as 
appropriate. 

•  We  revised  paragraph  (c)  to  set  forth 
requirements  regarding  the  State's 
annual  estimate  of  changes  in  the 
niunber  of  uninsured  children  in  the 
State. 

Section  457.760 

•  We  removed  this  section. 
Subpart  H — Substitution  of  Coverage 
Section  457.810 

•  We  added  introductory  text  to 
paragraph  (a). 

•  We  revised  paragraph  (a)(1)  to 
provide  that  an  enroUee  must  not  have 
had  coverage  under  a  group  health  plan 
for  a  period  of  at  least  6  months  prior 
to  enrollment  in  a  premium  assistance 
program.  A  State  may  not  require  a 
minimum  period  without  coverage 
under  a  group  health  plan  that  exceeds 
12  months. 

•  We  revised  paragraph(a)(2)  to 
specify  the  circumstances  in  which 
States  may  permit  reasonable  exceptions 
to  the  requirement  for  a  minimum 
period  without  coverage  under  a  group 
health  plan. 

•  We  removed  proposed  paragraph 
(a)(3),  which  specified  that  a  newborn  is 
not  required  to  have  a  period  without 
insiuance  as  a  condition  of  eligibility  for 
pa)nnent  for  employer-sponsored  group 
health  coverage. 

•  We  added  a  new  paragraph  (a)(3)  to 
require  that  the  requirement  for  a 
minimum  period  without  coverage 
under  a  group  health  plan  does  not 
apply  to  a  child  who,  within  the 
previous  6  months,  has  received 
coverage  imder  a  group  health  plan 


through  Medicaid  under  section  1906  of 
the  Act. 

•  We  added  a  new  paragraph  (a)(4)  to 
specify  that  the  Secretary  may  revise  the 
6-month  waiting  period  requirement  at 
her  discretion. 

•  We  revised  paragraph  (b)  to  provide 
that  for  health  benefits  coverage 
obtained  through  premiiun  assistance 
for  group  health  plans,  the  employee 
who  is  eUgible  for  the  coverage  must 
apply  for  the  full  premium  contribution 
available  from  the  employer. 

•  We  also  removed  paragraph  (b)(1), 
which  included  the  minimum  60 
percent  employer  contribution 
requirement. 

Subpart  I— Program  Integrity 

Section  457.902 

•  We  added  a  definition  of  the  term 
"actuarilly  sound  principles". 

•  We  moved  the  definition  of 
"managed  care  entity"  to  §457.10. 

•  We  ehminated  the  definitions  of 
"contractor",  "grievance"  and  "State 
program  integrity  unit". 

Section  457.920 

•  We  removed  this  section. 
Section  457.940 

•  We  revised  paragraph  (b)(2)  to 
provide  that  a  State  must  provide  child 
health  assistance  in  an  effective  and 
efficient  manner  by  using  payment  rates 
based  on  public  or  private  payment 
rates  for  comparable  services  for 
comparable  populations,  consistent 
with  principles  of  actuarial  soundness. 

Section  457.950 

•  We  revised  paragraph  (a)(3)  to 
provide  that  a  State  must  ensure  that  its 
contract  with  an  MCE  provides  access 
for  the  State,  HCFA,  and  the  HHS  Office 
of  the  hispector  General  to  enroUee 
health  claims  data  and  payment  data. 

•  We  redesignated  proposed 
paragraph  (b)(2)  as  paragraph  (b)(3). 

•  We  added  a  new  paragraph  (b)(2)  to 
provide  that  a  State  that  makes 
payments  to  fee-for-service  entities 
under  a  separate  child  health  program 
must  ensure  that  fee-for-service  entities 
understand  that  payment  and 
satisfaction  oj  the  claims  will  be  &t>m 
Federal  and  State  funds,  and  that  any 
false  claims  may  be  prosecuted  under 
applicable  Federal  or  State  laws. 

Section  457.955 

•  We  added  a  new  paragraph  (b)(2)  to 
provide  that  States  must  ensure  that 
MCEs  are  prohibited  from  conducting 
any  unsolicited  personal  contact  with  a 
potential  enroUee  by  an  employee  or 
agent  of  a  managed  care  entity  for  the 


purpose  of  influencing  the  individual  to 
enroll  with  the  entity. 

Section  457.970 

•  We  removed  this  section  and 
incorporated  its  provisions  into 
§457.380. 

Section  457.975 

•  We  removed  this  section. 
Section  457.985 

•  We  removed  this  section  and 
incorporated  its  provisions  into  new 
subpart  K. 

sbull;  We  added  a  new  §457.985, 
Integrity  of  professional  advice  to 
enrollees. 

Section  457.990 

•  We  removed  this  section  and 
incorporated  its  provisions  into  new 
subpart  K. 

Section  457.995 

•  We  removed  this  section  and 
incorporated  its  provisions  into  new 
subpart  K. 

Subpart  f— Allowable  Waivers:  General 
Provisions 

Section  457.1000 

•  We  revised  paragraph  (c)  to  provide 
that  this  subpart  applies  to  a  Medicaid 
expansion  program  when  the  State 
claims  administrative  costs  imder  title 
XXI  and  seeks  a  waiver  of  limitations  on 
such  claims  for  use  of  a  commimity- 
based  health  deUvery  system.  This 
subpart  does  not  apply  to 
demonstrations  requested  under  section 
1115  of  the  Act. 

Section  457.1003 

•  We  added  a  new  §457.1003  to 
provide  that  HCFA  will  review  the 
waivers  in  this  subpart  as  State  plan 
amendments  under  the  same  timeframes 
for  State  plan  amendments  specffied  in 
subpart  A. 

Section  457.1005 

•  We  revised  §  457.1005(c)  to  provide 
that  an  approved  waiver  for  cost- 
effective  coverage  through  a 
community-based  health  delivery 
system  remains  in  effect  for  no  more 
than  3  years. 

Section  457.1015 

•  We  removed  the  requirement  at 
paragraph  (b)(2)  regarding 
demonstrating  cost-effectiveness 
through  comparison  with  a  child-only 
health  benefits  package. 

Subpart  K— Applicant  and  EnroUee 
Protections 

•  We  relocated  certain  provisions 
involving  applicant  and  enroUee 
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protections  to  this  new  subpart  K, 
"AppUcant  and  EnroUee  Protections." 
SpecificaUy,  we  moved  to  this  subpart 
proposed  §  457.985,  which  set  forth 
requirements  relating  to  grievances  and 
appeals,  and  proposed  §457.990,  which 


set  forth  requirements  for  privacy 
protections. 

•  We  added  the  following  sections  in 
response  to  public  comment: 
§457.1140,  Core  elements  of  review; 
§457.1170,  Continuation  of  Benefits; 


and  §  457.1190,  Premium  assistance  for 
group  health  plans. 

•  The  following  table  shows  the 
disposition  of  the  sections  set  forth  in 
the  proposed  rule  that  have  been 
incorporated  into  subpart  K. 


Proposed  regulations 


Definitions — Contractor. 

457.902  

Definitions — Grievarx^e. 

457.902  : 

Denial,  Suspension,  or  Termination  of  Eligibility 

457.365  

Reduction  or  Denial  of  Services 

457.495  

Disenrollment  for  Failure  to  Pay  Cost  Sharing  .. 


457.565 

Enrollees  Rigfits  to  File  Grievances  and  Appeals 


457.985(a)  .... 

457.g85<a)(1) 

457.985(a)(2) 
457.985(a)(3) 


457.985(b)  .... 
457.985(0)  .... 
457.985(C)(1) 
457.985(C)(2) 


457.985(d)  .... 
457.985(e)  .... 
457.985(e)(1) 


457.985(e)(2)  

Privacy  Protections 

457.990(a). 


Final  regulations 


Deleted. 

Deleted. 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Deleted. 
Deleted. 
Deleted. 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 


457.1130(a). 

457.1130(b). 

457.1130(a). 

457.1180. 

457.1130(a)  and  457.1180. 

457  1130(a)  and  457.1180. 

457.1130(b)  and  457.1180. 

457.1120,  1150(b),  and  457.1160. 


457.985,  Cross  Reference  457.110(b)(5). 

457.985,  Cross  Reference  457.110(b)(5). 

457.1110(b). 

457.1110. 

457.1110(a)  and  (d). 

457.1110(a)  and  (d). 

457.1110(a). 

457.1110(a). 

457.1110(c)  and  (e). 

457.1110(a). 


457.1110(e). 

457.1120  and  457.1180,  Cross  Reference  457  110(b)(6). 

457.1130(a). 

457.1130(b). 

457.1130(a)(3). 

457.1160. 


F.  Technical  Corrections 

In  this  final  rule  we  are  making  the 
foUowing  technical  corrections  to 
subpart  B,  CJeneral  Administration,  and 
subpart  F,  Payments  to  States,  of  part 
457.  These  subparts  were  published  in 
final  on  May  24,  2000  (65  FR  33616). 

Subpart  B — General  Administration — 
Reviews  and  Audits;  Withholding  for 
Failure  To  Comply;  Deferral  and 
Disallowance  of  Claims;  Reduction  of 
Federal  Medical  Payments 

•  We  moved  the  provisions  of 
proposed  §457.190  regarding 
administrative  and  judicial  review  to 
new  §  457.203,  as  we  believe  these 
provisions  are  more  appropriately 
located  in  subpart  B. 

•  We  revised  §  457.204(d)(2)  to  clarify 
the  meaning  of  the  term  "corrective 
action." 

•  We  revised  §  457.208(a)  to  cross 
refer  to  the  provisions  of  new  §  457.203. 


•  We  removed  §  457.234,  State  plan 
requirements,  as  these  provisions 
duplicate  §457.50. 

Subpart  F — Payments  to  States 

•  We  removed  §  457.624,  Limitations 
of  certain  payments  for  certain 
expenditiues,  as  paragraphs  (a)  and  (b) 
of  this  section  duplicate  the  provisions 
of  §§  457.475  and  457.1010, 
respectively. 

IV.  Regulatory  Impact  Analysis 

A.  Impact  Statement 

Section  804(2)  of  title  5,  United  States 
Code  (as  added  by  section  251  of  Public 
Law  104-121),  specifies  that  a  "major 
riile"  is  any  rule  that  the  Office  of 
Management  and  Budget  finds  is  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  mUlion  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 


Federal,  State,  or  local  government 
agencies,  or  geographic  r^ions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  and 
export  markets. 

This  final  rule  does  not  establish  the 
SCHIP  allotment  amoimts.  However,  it 
provides  for  the  implementation  and 
administration  of  the  SCHIP  program, 
and  as  such,  is  an  economically 
significant,  major  rule. 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866,  the  Unfunded  Mandate 
Reform  Act  of  1995  (Pub.  L.  104-4),  and 
the  Regulatory  FlexibiUty  Act  (RFA) 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulations  are 


2660 


Federal  Register /Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic 
environments,  public  health  and  safety, 
other  advantages,  distributive  impacts, 
and  equity). 

The  Unifunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditiu«  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  (adjusted 
annually  for  inflation)  in  any  one  year. 
Because  participation  in  the  SCHIP 
program  on  the  part  of  States  is 
volimtary,  any  payments  and 
expenditures  States  make  or  incur  on 
behalf  of  the  program  that  are  not 
reimbursed  by  the  Federal  govenunent 
are  made  voluntarily.  These  regxilations 
implement  narrowly  defined  statutory 
language  and  would  not  create  an 
unfunded  mandate  on  States,  tribal  or 
local  governments. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  final  rule  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  rural 
counties  adjacent  to  urban  areas,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

In  addition,  for  purposes  of  the  RFA, 
we  prepare  a  regulatory  flexibility 
analysis  unless  we  certify  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantieil  number  of  small 
entities.  Small  entities  include  small 
businesses,  non-profit  organizations, 
and  governmental  agencies.  Most 
hospitals  and  other  providers  and 
suppliers  are  small  entities,  either  by 
non-profit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 
Individuals  and  State  agencies  are  not 
included  in  the  definition  of  small 
entity.  As  discussed  in  detail  below,  this 
final  rule  will  have  a  beneficial  impact, 
if  any,  on  health  care  providers. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
because  we  have  determined,  and  we 
certify,  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  or  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 


B.  Cost  Benefit  Analysis 

This  analysis  addresses  a  wide  range 
of  costs  and  benefits  of  this  rule. 
Whenever  possible,  we  express  impact 
quantitatively.  In  cases  where 
quantitative  approaches  are  not  feasible, 
we  present  our  best  examination  of 
determinable  costs,  benefits,  and 
associated  issues.  This  final  regulation 
would  implement  all  programmatic 
provisions  of  the  State  Children's  Health 
Insurance  Program  (SCHIP)  including 
provisions  regarding  State  plan 
requirements,  benefits,  eligibility,  and 
program  integrity,  which  are  specified 
in  title  XXI  of  the  Act.  This  final 
regulation  would  have  a  beneficial 
impact  in  that  it  would  allow  States  to 
expand  the  provision  of  health  benefits 
coverage  to  uninsured,  low-income 
children  who  previously  had  limited 
access  to  health  care. 

SCHIP  is  the  largest  single  expansion 
of  health  insixrance  coverage  for 
children  since  the  creation  of  Medicaid 
in  1965.  SCHIP  was  designed  to  reach 
children  from  working  families  with 
incomes  too  high  to  qualify  for 
Medicaid,  but  too  low  to  a^ord  private 
health  insurance.  As  discussed  in  detail 
below,  this  initiative  set  aside  $40 
billion  over  ten  years  for  States  to 
provide  new  health  coverage  for 
millions  of  children.  To  date,  plans 
prepared  by  all  50  States,  5  U.S. 
territories,  and  the  District  of  Coluimbia 
have  been  approved.  We  estimate  that 
States  enrolled  at  least  3  million 
children  in  fiscal  year  2000.  The 
implementation  of  SCHIP  has 
significantly  reduced  the  number  of 
uninsured  children  nationwide. 
Previously  uninsured  children  now 
have  access  to  a  range  of  health  care 
services  including  well  baby  and  well 
child  care,  immunizations,  and 
emergency  services.  In  addition  to  the 
obvious  benefit  of  providing  access  to 
health  care  coverage  for  millions  of 
children,  as  discussed  in  detail  below, 
SCHIP  will  also  have  a  beneficial  impact 
on  the  private  sector. 

1 .  Disbursement  of  Federal  Funds 

Budget  authority  for  title  XXI  is 
specified  in  section  2104(a)  of  the  Act 
with  additional  funding  authorized  in 
Pub.  L.  105-100.  The  total  national 
amount  of  Federal  funding  available  for 
allotment  to  the  50  States,  the  District  of 
Colimibia,  and  the  Commonwealths  and 
Territories  for  the  life  of  SCHIP,  is 
established  as  follows: 


Total  Amount  of  Allotments— 
Continued 


Fiscal  year 

Amount 

1999 

4.275,000,000 

2000 

4.275,000,000 

2001 

4,275.000,000 

2002 

3,150,000,000 

2003 

3,150,000,000 

2004 

3.150.000,000 

2005 

4,050,000,000 

2006 

4,050,000.000 

2007 

5.000,000,000 

Under  Public  Law  105-277,  an 
additional  $32  million  was  appropriated 
for  allotment  only  to  the 
Conunonwealths  and  Territories,  and 
only  for  FY  1999.  In  addition,  we  note 
that  there  was  an  additional  allocation 
of  $20  million  in  FY  1998,  which 
increases  the  FY  1998  total  allotment 
amoimt  to  $4,295  billion.  Also,  for  each 
of  the  first  five  years,  $60  million  of  the 
allotment  must  be  used  for  the  special 
diabetes  programs. 

Section  702  of  the  Balanced  Budget 
y  Refinement  Act  of  1999  (Pub.  L.  106- 
113,  BBRA)  appropriated  an  additional 
$249  million  for  Territories.  In  addition, 
section  703(c)  of  the  BBRA  requires  that 
the  Secretary  conduct  an  independent 
evaluation  of  10  States  with  approved 
child  health  plans  and  appropriates  $10 
million  for  FY  2000  for  this  purpose. 
The  additional  allotments  for  Territories 
are  established  as  follows: 

Increased  Allotments  fofi 
Territories 


Fiscal  Year 

Amount 

2000 

$34,200,000 

2001 

34,200,000 

2002 

25,200,000 

2003 

25,200,000 

2004 

25,200,000 

2005 

32,400,000 

2006 

32,400,000 

2007 

40,000,000 

We  note  that  the  Federal  spending 
levels  for  the  SCHIP  program  are  based 
entirely  on  the  spending  and  allocation 
formulas  contained  in  the  statute.  The 
Secretary  has  no  discretion  over  these 
spending  levels  and  initial  allotments  of 
funds  allocated  to  States.  Both  direct 
program  and  administrative  costs  are 
covered  by  the  allotments. 

2.  Impact  on  States 
SCHIP  is  a  State-Federal  program 


Total  Amount  of  Allotments 


Fiscal  year 


1996 


under  which  funds  go  directly  to  States, 
which  have  great  flexibility  in  designing 
their  programs.  Specifically,  within 
broad  Federal  guidelines,  each  State 
determines  the  design  of  its  program, 
$4,295,000,000    eligible  groups,  benefit  packages. 


Amount 
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payment  levels  for  coverage  and 
administrative  and  operating 
procedures.  As  such,  it  is  difficult  to 
quantify  the  economic  impact  on  States 
beyond  the  obvious  benefit  of  additional 
funding  provided  at  an  "enhanced" 
matching  rate  as  compared  to  the 
matching  rates  for  the  Medicaid 
program.  As  stated  above,  the  total 
Federal  payments  available  to  States  are 
specified  in  the  statute  and  are  allocated 
according  to  a  statutory  formula  based 
on  the  number  of  uninsured,  low- 
income  children  for  each  State,  and  a 
geographic  adjustment  factor.  For 
qualifying  expenditiu«s.  States  will 
receive  an  enhanced  Federal  matching 
rate  equal  to  its  ciurent  FMAP  increased 
by  30  percent  of  the  difference  between 
its  regular  matching  rate  and  100 
percent,  except  that  the  enhanced  match 
cannot  exceed  85  percent. 

The  following  cnart  depicts  estimated 
outlays  for  the  SCHIP  program.  These 
estimates  differ  from  the  allotments 
referred  to  above  in  that  the  allotments 
allow  the  money  to  be  spent  over  a 
period  of  three  yearsf 

Fiscal  Year  Outlays 

[In  tMllions] 


1999 

2000 

2001 

2002 

2003 

Federal 
share 

State 
share 

0.6 
0.2 

1.3 
0.6 

1.9 
0.8 

2.5 

1.1 

3.0 
1.3 

Total 

0.8 

1.9 

2.7 

3.6 

4.3 

Note:  These  estimates  are  based  on  State 
and  Federal  budget  projections  and  have 
been  included  in  the  President's  FY  2001 
budget.  Outlay  estimates  do  not  include  costs 
for  Medicaid  expansion  programs  but  only 
for  separate  child  health  programs. 

Because  the  final  rule  largely  confirms 
the  provisions  in  the  proposed  rule, 
which  were  based  on  previously 
released  guidance,  most  States' 
programs  are  already  in  compliance 
with  these  Federal  requirements.  In 
addition,  this  final  rule  includes  a 
balance  of  provisions  that  provide 
additional  flexibility  for  States  with 
further  clarification  of  the  intent  of  the 
statute.  Therefore,  coupled  with  the  fact 
that  States  are  working  with  a  limited 
amount  of  funds,  we  do  not  anticipate 
that  the  publication  of  this  rule  will 
have  a  significant  or  unexpected  impact 
on  States. 

3.  Impact  on  the  Private  Sector 

We  note  that  due  to  the  flexibility  that 
States  have  in  designing  and 
implementing  their  SCHIP  programs  it 
is  not  possible  to  determine  the  impact 
on  individual  providers  groups  of 


providers,  insurers,  health  pleuis,  or 
employers.  However,  we  anticipate  that 
the  SCHIP  program  will  benefit  the 
private  sector  in  a  nimiber  of  ways.  The 
program  may  have  a  positive  impact  on 
a  number  of  small  entities  given  that 
SCHIP  funding  will  filter  down  to 
health  care  providers  and  health  plans 
that  cover  the  SCHIP  population.  Health 
plans  that  provide  insurance  coverage 
under  the  SCHIP  program  will  benefit  to 
the  extent  that  children  are  generally  a 
lower-risk  population.  That  is,  children 
tend  to  use  fewer  high-cost  health  care 
services  than  older  segments  of  the 
population.  Thus,  by  providing  health 
insurance  coverage  for  preventive  care 
such  as  well-baby  and  well-child  care 
and  immunizations,  SCHIP  may  benefit 
health  insurers  by  reducing  the  need  to 
provide  more  costly  health  care  services 
for  serious  illnesses.  Additionally, 
because  SCHIP  provides  health 
insurance  coverage  to  children  who 
were  previously  iminsured,  health  care 
providers  will  no  longer  have  to  absorb 
the  cost  of  uncompensated  care  for  these 
children.  The  private  sector  may  also 
benefit  from  SCHIP  to  the  extent  that 
children  and  families  with  health 
insurance  coverage  are  more  likely  to 
use  health  care  services.  Thus,  health 
care  providers  are  likely  to  experience 
an  increase  in  demand  for  their  services. 
Smair  businesses  that  are  unable  to 
afford  private  health  insurance  for  their 
employees  will  benefit  to  the  extent  that 
the  employees,  or  their  children  qualify 
for  SCHIP.  However,  because  States 
have  largely  been  operating  their  SCHIP 
programs  in  accordance  with  the 
proposed  rule  since  the  beginning  of 
their  programs,  we  do  not  anticipate  the 
final  rule  will  have  a  significant  impact 
on  the  private  sector,  with  the  exception 
of  the  potential  for  additional  program 
expansions. 

4.  Impact  on  Beneficiaries 

The  main  goal  of  SCHIP  is  to  provide 
health  insurance  coverage  for  children 
in  families  that  are  not  eligible  for 
Medicaid,  but  do  not  earn  enough  to 
afford  private  health  insurance.  SCHIP 
will  allow  a  large  number  of  children 
who  were  previously  uninsured  to  have 
access  to  health  insurance  and  the 
opportuinity  to  receive  health  care 
services  on  a  regular  basis. 

Subpart  E  of  mis  final  rule  sets  forth 
provisions  regarding  the  costs  that 
beneficiaries  may  incur  (cost  sharing) 
under  SCHIP.  In  accordance  with  the 
statute,  we  set  forth  provisions 
concerning  general  cost  sharing 
protection  for  lower  income  children 
and  American  Indians/Alaska  Natives, 
cost  sharing  for  children  from  families 
with  certain  income  levels,  and 


ciunulative  cost-sharing  maximiuns. 
Section  457.555  sets  forth  maximum 
allowable  cost  sharing  charges  on 
targeted  low-income  children  in 
families  with  income  from  101  to  150 
percent  of  the  FPL.  This  section 
specifies  maximum  copayment  amounts 
that  may  be  imposed  under  fee-for- 
service  delivery  systems  and  managed 
care  organizations.  Additionally, 
regarding  cumulative  cost  sharing 
maximums.  §457.560  provides  that  cost 
sharing  for  children  with  family  incomes 
above  150  percent  of  the  Federal 
poverty  level  may  not  exceed  5  percent 
of  total  family  income  for  the  year.  For 
children  with  family  income  at  or  below 
150  percent  of  the  Federal  poverty  level, 
cost  sharing  may  not  exceed  2.5  percent 
of  total  family  income  for  the  year. 

We  note  that  due  to  State  flexibility  in 
establishing  cost-sharing  amounts  below 
the  maximums  and  differing  utilization 
patterns  among  beneficiaries,  it  is 
difficult  to  quantify  the  amount  of  cost 
sharing  that  families  incur  to  participate 
in  SCHIP.  However,  in  light  of  the 
number  of  children  enrolled  in  SCHIP, 
we  believe  that  for  most  beneficiaries, 
the  benefit  of  access  to  health  insurance 
coverage  outweighs  the  costs  associated 
with  participation  in  the  program. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tUs  regiilation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

We  received  the  following  conunent 
on  the  impact  analysis: 

(Jomment:  Several  commenters 
believe  that  the  regulation  is 
administratively  burdensome. 
Specifically,  commenters  asserted  that 
the  administrative  funding  for  SCHIP  is 
insufficient  to  effectively  operate  a  State 
plan  imder  the  proposed  regulations. 
The  proposed  rule  fails  to  adequately 
acknowledge  that  State  budgets  for 
outreach  and  administrative  activities 
are  limited  to  10  percent  of  total 
expenditures.  Commenters  believe  this 
method  of  computing  the  administrative 
cap  places  States  in  a  difficult  position 
because  in  order  to  increase  enrollment 
(and  consequently  the  State's  total 
expenditures).  States  must  incur 
expenditures  for  outreach.  Commenters 
recommended  that  we  exclude  outreach 
expenditures  from  the  10  percent  cap.  ' 

Commenters  also  noted  that  the 
proposed  regxilations  create  additional 
administrative  burdens  that  do  not 
improve  services  and  may  force  States 
to  revise  programs  at  additional  costs  to 
States.  They  indicated  that  for  Medicaid 
expansion  programs.  Federally  required 
systems  changes  are  matched  at  90 
percent  with  no  cap.  However,  the 
proposed  regulations  do  not  offer  a 
similar  provision  for  separate  child 
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health  programs  required  to  make 
changes  to  existing  systems. 
Additionally,  separate  child  health 
programs  are  required  to  absorb  these 
costs  within  the  limited  10  percent 
administrative  cap. 

Commenters  strongly  recommended 
that  we  carefully  consider  the 
administrative  feasibility  and  the  cost  of 
the  proposed  regulations  for  SCHIP 
eUgibles  and  their  families,  States  and 
M^ls.  Commenters  argued  that  the 
burden  of  high  administrative  costs  vdll 
TO  particularly  difficult  for  health  plans 
to  bear  because  per  enroUee  revenues 
are  comparatively  small  under  SCHIP. 
The  commenters  suggested  that  we 
evaluate  carefully  the  costs  and  bene^ts 
of  administrative  requirements  to  avoid 
threatening  the  economic  viabiUty  of 
SCHIP  programs.  The  participation  of 
private  health  plans  can  offer  significant 
advantages  in  providing  attractive  plans 
for  beneficiaries,  organizing  provider 
networks,  controlling  costs  and 
delivering  innovations  from  the 
employer-based  market.  However,  the 
low  cap  on  administrative  expenses  has 
served  to  deter  some  private  plans  bom 
participating  in  SCHBP  programs.  Some 
private  health  plans  have  found  it 
difficult  to  forecast  the  financial  risk 
associated  with  covering  children  under 
this  program  and  are  concerned  that 
they  cannot  provide  for  adequate 
reserves  under  the  cap. 

Response:  Under  section  2105(c)(2)(A) 
of  the  Act,  States  may  receive  funds  at 
the  enhanced  FMAP  for  administrative 
expenditures,  outreach,  health  services 
initiatives,  and  certain  other  child 
health  assistance,  only  up  to  a  "10 
Percent  Limit."  The  "10  Percent  Limit" 
found  in  the  statute  specifies  that  the 
"total  computable"  amoimt  of  these 
expenditures  (the  combined  total  State 
and  Federal  share  of  benefit  and 
administrative  expenditures)  for  which 
FFP  may  be  claimed  cannot  exceed  10 
percent  of  the  siun  of  the  total 
computable  expenditvues  made  imder 
section  2105(a)  of  the  Act  and  the  total 
computable  axpenditiues  based  on  the 
enhanced  match  made  under  sections 
1905(u){2)  and  (u)(3)  of  the  Act. 

It  is  important  to  note  that  States  may 
mitigate  the  effect  of  little  or  no  program' 
expenditures  on  the  calculation  of  the 
10  percent  limit  in  one  fiscal  year  by 
delaying  the  claiming  of  administrative 
expenditures  until  a  subsequent  fiscal 
year.  In  that  case,  the  delayed 
administrative  expenditures  could  be 
applied  against  the  subsequent  year's  10 
percent  limit,  which  may  be  calculated 
using  presiunably  higher  program 
expenditiires.  This  should  prove  helpful 
to  States  now  that  their  programs  are  up 
and  running  and  the  original  start  up 


costs  are  diminishing.  In  addition,  as 
States  gain  more  experience  operating 
their  programs,  administrative  costs 
should  f^  below  the  10  percent  cap  on 
administrative  expenditures. 

In  response  to  the  comment  that  some 
health  plans  have  found  it  difficult  to 
foresee  the  risk  associated  with  covering 
children  under  this  program,  we  have 
no  requirement  for  plan  administrative 
costs.  These  costs  are  subject  to 
negotiations  between  the  individual 
health  plan  and  the  State  in  a  risk  based 
capitated  arrangement. 

V.  Federalism 

Under  Executive  Order  13132,  we  are 
required  to  adhere  to  certain  criteria 
regarding  Federalism  in  developing 
regulations.  Title  XXI  authorizes  grants 
to  States  that  initiate  or  expand  health 
insurance  programs  for  low-income, 
iminsured  children.  A  State  Children's 
Health  Insurance  Program  (SCHIP) 
under  title  XXI  is  jointly  financed  by  the 
Federal  and  State  governments  and  is 
administered  by  the  States.  Within 
broad  Federal  guidelines,  each  State 
determines  the  design  of  its  program, 
eligible  groups,  benefit  packages, 
payment  levels  for  coverage  and 
administrative  and  operating 
procedures.  States  have  great  flexibility 
in  designing  programs  to  best  meet  the 
needs  of  their  beneficiaries.  HCFA 
works  closely  with  the  States  during  the 
State  plan  and  State  plan  amendment 
approval  process  to  ensiue  that  we 
reach  a  mutually  agreeable  decision. 

Federal  payments  under  title  XXI  to 
States  are  based  on  State  expenditures 
under  approved  plans  that  could  be 
effective  on  or  after  October  1, 1997. 
The  short  time  frame  between  the 
enactment  of  the  Balanced  Budget  Act 
(BBA)  (August  5.  1997)  and  the 
availability  of  the  funding  for  States 
required  the  Department  to  begin 
reviewing  SCHIP  plans  submitted  by 
States  and  Territories  at  the  same  time 
as  it  was  issuing  guidance  to  States  on 
how  to  operate  the  SCHIP  programs. 
The  Department  worked  closely  with 
States  to  disseminate  as  much 
information  as  possible,  as  quickly  as 
possible,  so  States  could  begin  to 
implement  their  new  programs 
expeditiously. 

To  be  more  specific,  the  Department 
began  issuing  guidance  to  States  within 
one  month  of  enactment  of  the  BBA.  We 
provided  information  on  each  State's 
allotment  through  two  Federal  Register 
notices  published  on  September  12, 
1997  (62  FR  48098)  and  February  8, 
1999  (64  FR  6102).  We  developed  a 
model  application  template  to  assist 
State's  in  applying  for  title  XXI  funds. 
We  provided  over  100  answers  to 


fi^uently  asked  questions.  We  issued 
policy  guidance  through  a  series  of  23 
letters  to  State  health  officials.  All  of 
this  information  is  currently  available 
on  our  website  located  on  the  Internet 
at  http://www.hcfa.gov.  We  have  also 
provided  technical  assistance  to  all 
States  in  development  of  SCHIP 
applications. 

On  November  8,  1999  we  published 
in  the  Federal  Register  a  proposed  rule 
that  set  forth  all  programmatic 
provisions  for  SCHIP  (64  FR  60882).  We 
received  109  timely  comments  on  the 
proposed  rule.  Interested  parties  that 
commented  included  States,  enrollee 
advocate  organizations,  individuals,  and 
provider  organizations.  The  conunents 
received  varied  widely  and  were  often 
very  detailed.  We  received  a  significant 
number  of  comments  on  the  following 
areas:  State  plan  issues,  such  as  when 
an  amendment  to  an  existing  plan  is 
needed;  the  exemption  to  cost  sharing 
for  American  Indian/ Alaska  Native 
children;  eUgibility  "screen  and  enroll" 
requirements;  Medicaid  coordination 
issues;  eligibility  simplification  options 
such  as  presumptive  eligibility;  the 
definition  of  a  targeted  low-income 
child;  substitution  of  private  coverage; 
data  collection  on  race,  ethnicity, 
gender  and  primary  language;  grievance 
and  appeal  procedures;  and  premium 
assistance  for  employer-sponsored 
coverage.  In  this  final  rule  we  provide 
detailed  responses  to  all  issues  raised  by 
the  commenters. 

The  final  programmatic  regulation 
incorporates  much  of  the  guidance  that 
already  has  been  issued  to  States.  As  the 
final  regulation  builds  upon  previously 
released  guidance,  most  of  the 
regulation  represents  policies  that  have 
been  in  operation  for  some  time  and  are 
a  result  of  the  consultation  process  that 
is  required  as  part  of  the 
implementation  of  SCHIP;  specifically, 
the  State  plan  approval  process.  In 
developing  the  interpretative  policies 
set  forth  in  this  final  rule,  we  also 
Ustened  to  the  concerns  of  States 
through  processes  other  than  the  State 
plan  process  as  well,  by  attending 
conferences  and  meeting  with  various 
groups  representing  State  and  public 
interests.  We  consulted  with  State  and 
local  officials  in  the  course  of  the  design 
and  review  stages  of  State  proposals, 
and  many  of  the  policies  found  in  the 
proposed  and  this  final  rule  are  a  direct 
result  of  these  discussions  and 
negotiations  with  the  States.  To  the 
extent  consistent  with  the  objectives  of 
the  statute,  to  obtain  substantial  health 
care  coverage  for  uninsiued  low-income 
children  in  an  effective  an  efficient 
manner,  we  have  endeavored  to 
preserve  State  options  in  implementing 
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their  programs.  As  we  continue  to 
implement  the  program,  we  have 
identified  a  niunber  of  areas  in  which 
we  further  elaborate  on  previous 
guidance  or  implement  new  policies.  A 
summary  of  key  issues  is  set  forth  at 
section  n.A.l  of  the  preamble  to  this 
final  rule. 

VI.  Collection  of  Information 
Requirements 

I     Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
provide  a  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  To  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  PRA  requires  that 
we  solicit  comments  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  acciuacy  of  the  agency's 
estimate  of  the  information  collection 

, burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirement 
discussed  below.  The  following  sections 
of  this  document  contain  information 
collection  requirements: 

Section  457.50— State  Plan 

In  summary,  §457.50  requires  a  State 
to  submit  a  child  health  plan  to  HCFA 
^or  approval.  The  child  health  plan  is  a 
comprehensive  written  statement 
submitted  by  the  State  describing  the 
purpose,  natiue,  and  scope  of  its  Child 
Health  Insurance  Program  and  giving 
assurance  that  it  will  be  administered  in 
conformity  with  the  specific 
requirements  of  title  XIX  (as 
appropriate),  title  XXI,  and  the 
regulations  in  this  chapter.  The  State 
plan  contains  all  information  necessary 
for  HCFA  to  determine  whether  the  plan 
can  be  approved  to  serve  as  a  basis  for 
Federal  financial  participation  in  the 
State  program. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  submit  its  child 
health  plan  to  HCFA  for  approval.  These 
collection  requirements  are  currently 
approved  by  OMB  under  OMBi  0938- 
0707. 


Section  457.60 — Amendments 

In  summary,  §  457.60  requires  a  State 
to  submit  to  HCFA  for  approval  an 
amendment  to  its  approved  State  plan, 
whenever  necessary,  to  reflect  any 
changes  in;  (1)  Federal  law,  regulations, 
policy  interpretations,  or  court 
decisions,  (2)  State  law,  organization, 
policy  or  operation  of  the  program,  or 
(3)  the  source  of  the  State  share  of 
funding. 

The  biurden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  submit  any 
necessary  amendments  to  its  State  plan 
to  HCFA  for  approval.  Based  upon 
HCFA's  previous  experiences  writh  State 
plan  amendments  we  estimate  that  on 
average,  it  will  take  a  State  80 hours  to 
complete  and  submit  an  amendment. 
We  estimate  that  10  States/territories 
will  submit  an  amendment  on  an  annual 
basis  for  a  total  burden  of  800  hours. 

Section  457.70 — Program  Options 

In  summary,  §  457.70  requires  a  State 
that  elects  to  obtain  health  benefits 
coverage  through  its  Medicaid  plan  to 
submit  an  amendment  to  the  State's 
Medicaid  State  plan  as  appropriate, 
demonstrating  that  it  meets  specified 
requirements  in  subparts  A,  B,  C,  F,  G 
and  J  of  part  457  and  the  applicable 
Medicaid  regulations. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  submit  the 
necessary  amendment  to  its  Medicaid 
State  plan  to  HCFA  for  approval.  Based 
upon  HCFA's  previous  experiences  with 
State  Plan  amendments  we  estimate  that 
on  average,  it  will  take  a  State  2  hours 
to  complete  and  submit  an  amendment 
for  HCFA  approval.  We  estimate  that  28 
States/territories  wall  submit  an 
amendment  for  a  total  one-time  burden 
of  56  hours. 

Section  457.350 — Eligibility  Screening 

In  summary,  §  457.350  requires  a 
State  that  chooses  to  screen  for 
Medicaid  eligibility  imder  the  poverty 
level  related  groups  described  in  1902(1) 
of  the  Act,  to  provide  written 
notification  to  the  family  if  the  child  is 
found  not  to  be  Medicaid  eligible. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  provide  written 
notification  to  the  family  if  the  child  is 
foimd  not  to  be  Medicaid  eligible.  The 
average  burden  upon  the  State  to 
prepare  the  notice  is  a  one  time  burden 
estimated  to  be  10  hours  and  that  it  will 
take  3  minutes  for  the  State  to  provide 
and  the  family  to  read  the  information. 
We  estimate  that  on  average,  that  each 
State  will  be  required  to  provide  1 


milUon  notices  on  an  aimual  basis  for  a 
total  annual  burden  of  50,000  hours,  per 
State.  Therefore,  the  total  estimated 
burden  is  calculated  to  be  2,700,000 
hours  on  an  annual  basis. 

Section  457.360— Facilitating  ^4edicaid 
Enrollment 

In  summary  §457. 360(c)  requires  a 
State  to  provide  full  and  complete 
information,  in  writing  to  the  family 
(that  meets  the  requirements  of  (c)(1) 
through  (c)(2)  of  this  section),  to  ensure 
that  a  decision  by  the  family  not  to 
apply  for  Medicaid  or  not  to  complete 
the  Medicaid  application  process 
represents  an  informed  decision. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  provide  written 
notice  to  the  family  to  ensure  that  a 
decision  by  the  family  not  to  apply  for 
Medicaid  or  not  to  complete  the 
Medicaid  application  process  represents 
an  informed  decision.  The  average 
burden  upon  the  State  to  disseminate  a 
standard  notice  to  the  femily  is 
estimated  to  be  3  minutes.  We  estimate 
that  on  average,  each  State  will  be 
required  to  provide  1  million  notices  on 
an  annual  basis  for  a  total  annual 
burden  of  50,000  hours,  per  State. 
Therefore,  the  total  estimated  burden  is 
calculated  to  be  2,700,000  hours  on  an 
annual  basis. 

Section  457.361 — Application  for  and 
Enrollment  in  CHIP 

In  summary,  §  457.361(b)  requires  a 
State  to  inform  apphcants,  at  the  time  of 
application,  in  writing  and  orally  if 
appropriate,  about  the  eligibility 
requirements  and  their  ri^ts  imder  the 
program. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  inform  each  applicant  in  writing 
and  orally  if  appropriate,  about  the 
eligibility  requirements  and  their  rights 
and  obligations  under  the  program.  We 
estimate  the  average  burden  upon  the 
State  to  disseminate  a  standard  notice  to 
the  family  is  estimated  to  be  3  minutes. 
We  estimate  that  on  average,  each  State 
will  be  required  to  provide  1  million 
notices  on  an  annual  basis  for  a  total 
annual  burden  of  50,000  hours,  per 
State.  Therefore,  the  total  estimated 
burden  is  calculated  to  be  2,700.000 
hours  on  an  annual  basis. 

In  summary,  §  457.361(c)  requires  a 
State  to  send  each  applicant  a  written 
notice  of  the  agency's  decision  on  the 
application  and,  if  eligibility  is  denied 
or  terminated  in  accordance  with 
§457.1 170(b)  (that  is,  the  specific  reason 
or  reasons  for  the  action  and  an 
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explanation  of  the  right  to  request  a 
hearing  within  a  reasonable  time). 
The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  provide  written 
notice  to  each  applicant  of  the  agency's 
decision  on  the  application,  and  if 
eligibility  is  denied  or  terminated,  the 
specific  reason  or  reasons  for  the  action 
and  an  explanation  of  the  right  to 
request  a  hearing  within  a  reasonable 
time.  We  estimate  that  on  average,  it 
will  ^e  each  State  3  minutes  to 
prepare  each  notice  and  that  each  State 
will  be  required  to  provide  1  million 
notices  on  an  annual  basis  for  a  total 
aimual  burden  of  50,000  hours,  per 
State.  Therefore,  the  total  estimated 
burden  is  calculated  to  be  2,700.000 
hours  on  an  annual  basis. 

Section  457.431 — Actuarial  Report  for 
Benchmark-Equivalent  Coverage 

In  siunmary,  §457.431  requires  a 
State  that  wants  to  obtain  approval  for 
benchmark-equivalent  benefits  coverage 
described  under  §  457.430  to  submit  to 
HCFA  an  actuarial  report  that:  (1) 
Compares  the  actuarial  value  of 
coverage  of  the  benchmark  package  to 
the  State-designed  benchmark- 
equivalent  benefit  package;  (2) 
demonstrates  through  an  actuarial 
analysis  of  the  benchmark-equivalent 
package  that  coverage  requirements 
under  §  457.430  are  met;  and  (3)  meets 
the  requirements  of  §  457.431(b). 

The  bimlen  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  that  wants  to  obtain  approval  for 
benchmark-equivalent  benefits  coverage 
described  under  §  457.430  to  prepare 
and  submit  its  actuarial  report  to  HCFA 
for  approval.  We  estimate  that,  on 
average,  it  will  take  a  State  40  hours  to 
prepare  and  submit  a  report  for  HCFA 
approval.  We  estimate  that  6  States/ 
territories  will  submit  a  plan  for  a  total 
burden  of  240  hours. 

Section  457.440 — Existing  State-Based 
Comprehensive  Coverage 

Under  paragraph  (b)  of  this  section,  a 
State  may  modify  an  existing 
comprehensive  State-based  coverage 
program  described  in  paragraph  (a)  of 
the  section  if,  among  other  items,  the 
State  submits  an  actuarial  report  when 
it  amends  its  existing  coverage. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  needs  to  prepare  an  actuarial 
report.  There  are  only  three  States  that 
would  have  this  option;  we  do  not 
anticipate  that  more  than  one  of  them 
would  modify  its  program  in  a  given 
year.  It  would  take  that  State  an  average 
of  40  hours  to  prepare  the  report. 


Section  457.525— Public  Schedule 

In  summary,  §  457.525(b)  requires  a 
State  to  make  the  public  schedule 
required  under  paragraph  (a)  available 
to: 

(1)  SCHIP  enrollees,  at  the  time  of 
enrollment  and  reenrollment  after  a 
redetermination  of  eligibility,  and  when 
cost-sharing  charges  and  cumulative 
cost-sharing  maximums  are  revised. 

(2)  SCHIP  applicants,  at  the  time  of 
application. 

(3)  All  SCHIP  participating  providers. 

(4)  The  general  public. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  make  available  its 
public  schedule  available  to  these  four 
groups.  We  estimate  that  on  average,  it 
will  take  each  State/Territory  120 
minutes  to  prepare  its  public  schedule 
and  3  minutes  to  disseminate  no  more 
than  20,000  copies  of  its  schedule  on  an 
annual  basis  for  a  total  annual  burden 
of  1000  hours,  per  State/Territory. 
Therefore,  the  total  estimated  burden  is 
calculated  to  be  54,000  hours  on  an 
annual  basis. 

Section  457.570 — DisenroUment 
Protections 

Under  paragraph  (a)  of  this  section,  a 
State  must  give  enrollees  reasonable 
written  notice  of  and  an  opportunity  to 
pay  past  due  premiums,  copayments, 
coinsurance,  deductibles  or  similar  fees 
prior  to  disenrollment. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  a  standardized  notice 
and  to  fill  out  and  give  the  enrollees  the 
notice.  We  estimate  that  it  will  take  each 
State  four  hoius  to  create  a  notice,  for 
a  national  burden  of  216  hours.  We 
anticipate  that  it  will  take  no  longer 
than  10  minutes  per  enrollee  to  fill  out 
the  notice  and  give  it  to  the  enrollee;  we 
estimate  that  approximately  five  per 
cent  of  enrollees  will  be  given  notices. 
If  there  are  2.6  million  children 
enrolled,  as  projected,  the  burden 
nationally  will  be  21,700  hours  of 
burden  [(2.6  million  x  5  percent  x  10 
minutes) +  60). 

Section  457.740 — State  Expenditure  and 
Statistical  Reports. 

In  summary,  §  457.740  requires  a 
State  to  submit  a  report  to  the  Secretary 
that  contains  quarterly  program 
expenditures  and  statistical  data,  no 
later  than  30  days  after  the  end  of  each 
quarter  of  the  federal  fiscal  year.  The 
burden  associated  with  this  requirement 
is  the  time  and  effort  for  a  State  to 
prepare  and  submit  its  report  to  the 
Secretary.  These  collection 
requirements  are  currently  approved  by 


imder  OM6  approval  niunber  OMB# 
0938-0731,  with  a  current  expiration 
date  of  1/31/2002. 

In  addition  §457.740  requires  a  State 
to  submit  an  annual  report,  thirty  days 
after  the  end  of  the  Federal  fiscal  year, 
of  an  unduplicated  count  for  the  Federal 
fiscal  year  of  children  who  are  enrolled 
in  the  title  XIX  Medicaid  program,  and 
the  separate  child  health  and  Medicaid- 
expansion  programs,  as  appropriate,  by 
age,  service  delivery,  and  income 
categories  described  in  paragraphs  (a) 
and  (b)  of  this  section. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  submit  its  annual 
report  to  the  Secretary.  We  estimate  that 
on  average,  it  will  take  a  State  40  hours 
to  complete  and  submit  their  report.  We 
estimate  that  54  States/territories  will 
submit  a  plan  for  a  total  burden  of  2160 
hours. 

Section  457.750 — Annual  Report 

In  summary,  §457.750  requires  a 
State  to  submit  a  report  to  the  Secretary 
by  January  1  following  the  end  of  each 
federal  fiscal  year,  on  the  results  of  the 
State's  assessment  of  operation  of  the 
State  child  health  plan. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  submit  its  annual 
report  on  the  results  of  the  State's 
assessment  of  operation  of  the  State 
child  health  plan.  We  estimate  that  on 
average,  it  will  take  a  State  40  hours  to 
complete  and  submit  their  report.  We 
estimate  that  54  States/territories  will 
submit  a  plan  for  a  total  burden  of  2160 
hours. 

Section  457.810 — Premium  Assistance 
for  Employer-Sponsored  Group  Health 
Plans:  Required  Protections  Against 
Substitution 

In  summary,  §  457.810(d)  requires  a 
State  that  uses  title  XXI  funds  to  provide 
premium  subsidies  under  employer- 
sponsored  group  health  plans  to  collect 
information  to  evaluate  the  amount  of 
substitution  that  occurs  as  a  result  of  the 
subsidies  and  the  effect  of  subsidies  on 
access  to  coverage. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  collect  the  necessary  data  to 
evaluate  the  amount  of  substitution  that 
occurs  as  a  result  of  the  subsidies  and 
the  effect  of  subsidies  on  access  to 
coverage.  We  estimate  that  on  average, 
it  will  take  a  State  20  hours  to  collect 
the  necessary  data  for  their  evaluation. 
We  estimate  that  54  States/territories 
will  submit  a  plan  for  a  total  burden  of 
1,080  hours. 
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Section  457.940 — Procurement 
Standards 

Under  paragraph  (a),  a  State  must 
submit  to  HCFA  a  written  assurance  that 
title  XXI  services  will  be  provided  in  an 
effective  and  efficient  manner.  The 
burden  associated  with  this  requirement 
is  the  time  and  effort  for  a  State  to  write 
this  assurance.  We  believe  that  the  time 
involved  will  be  minimal  and  assign 
one  hour  per  State  for  this  requirement. 

Section  457.950 — Contract  and  Payment 
Requirements  Including  Certification  of 
Payment-Related  Information 

This  section,  in  paragraph  (b), 
requires  a  State  that  mai:es  payments  to 
fee-for-service  entities  under  a  separate 
child  health  program  to — 

(1)  Establish  procedures  to  certify  and 
attest  that  information  on  claim  forms  is 
truthful,  acciu-ate,  and  complete. 

(2)  Ensure  that  fee-for-service  entities 
imderstand  that  payment  and 
satisfaction  of  the  claims  will  be  from 
federal  and  State  funds,  and  that  any 
false  claims  may  be  prosecuted  imder 
applicable  federal  or  State  laws. 

(3)  Require,  as  a  condition  of 
participation,  that  fee-for-service 
entities  provide  the  State,  HCFA  and/or 
the  HHS  Office  of  the  Inspector  General 
with  access  to  enrollee  health  claims 
data,  claims  payment  data  and  related 
records. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  establish  procedures.  It  is  also 
the  time  and  effort  required  for  a  fee-for- 
service  entity  to  certify  and  attest  that 
information  on  claim  forms  is  truthful, 
accurate,  and  complete  and  to  provide 
access  to  the  required  data  to  the  State, 
HCFA  and/or  the  HHS  Office  of  the 
Inspector  General.  Depending  on  the 
situation,  we  estimate  that  the  time 
required  to  complete  such  a  certification 
would  be  8  hours  per  certification,  per 
year.  Therefore,  8  hours  x  51  States  and 
Territories  for  a  total  burden  of  408 
hours  per  year. 

Section  457.965 — Documentation 

In  summary,  §  457.965  requires  a 
State  to  include  in  each  applicant's 
record  facts  to  support  the  State's 
determination  of  the  applicant's 
ehgibility  for  CHIP.  While  this 
requirement  is  subject  to  the  PRA,  we 
believe  that  the  burden  associated  with 
this  requirement  is  exempt  from  the 
PRA  as  defined  in  5  CFR  1320(b)(3), 
because  this  requirement  would  be 
imposed  in  the  absence  of  a  Federal 
requirement. 


Section  457.985 — Integrity  of 
Professional  Advice  to  EruroUees 

Under  this  section,  the  State  must 
guarantee,  in  all  contracts  for  coverage 
and  services,  beneficiary  access  to 
information,  in  accordance  with 
§§422.208  and  422.210(a)  and  (b), 
related  to  limitations  on  physician 
incentives  or  compensation    . 
arrangements  that  have  the  effect  of 
reducing  or  limiting  services  and 
information  requirements  respectively. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  include  this  guarantee  in  its 
contract(s)  and  for  its  contractors)  to 
give  beneficiaries  access.  We  estimate 
that  it  will  take  a  token  hour  for  each 
State  to  comply  with  this  requirement. 
We  estimate  that  it  will  take  each 
contractor  1  hour  to  include  this 
assurance  in  its  contracts,  however  the 
nimiber  of  contractors  that  will  be 
affected  cannot  be  known,  as  States 
have  flexibility  to  use  contractors  as 
they  deem  appropriate. 

Section  457.1005 — Waiver  for  Cost- 
Effective  Coverage  Through  a 
Community-Based  Health  Delivery 
System 

In  summary,  §  457.1005  requires  a 
State  requesting  a  waiver  for  cost- 
effective  coverage  through  a 
commiuiity-based  health  delivery 
system,  to  submit  docxunentation  to 
HCFA  that  demonstrates  that  they  meet 
the  requirements  of  §  457.1005(b)(1)  and 
(b)(2). 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  that  wants  to  obtain  a  waiver  to 
prepare  and  submit  the  necessary 
documentation  to  HCFA  that 
demonstrates  that  they  meet  the 
requirements  of  §  457.1005. 

We  estimate  that  on  average,  it  will 
take  a  State  24  hours  to  prepare  and 
submit  a  waiver  request  for  HCFA 
approval.  We  estimate  that  10  States/ 
territories  will  submit  a  request  for  a 
total  burden  of  240  hours. 

Section  457.1015 — Cost  Effectiveness 

In  sunamary,  §457.1015  requires  a 
State  to  report  to  HCFA  in  its  annual 
report  the  eunount  it  spent  on  family 
coverage  and  the  number  of  children  it 
covered.  While  this  requirement  is 
subject  to  the  PRA,  the  burden 
associated  with  this  requirement  is 
captured  in  §  457.750  (Annual  report). 

Section  457.1180— Notice 

Under  this  section,  a  State  must 
provide  enrollees  and  applicants  timely 
written  notice  of  any  determinations 
required  to  be  subject  to  review  under 
§457.1130,  a  notice  that  includes  the 


reasons  for  the  determination;  an 
explanation  of  applicable  rights  to 
review  of  that  determination,  the 
standard  and  expedited  time  fi^mes  for 
review,  and  the  maimer  in  which  a 
review  can  be  requested;  and  the 
circiunstances  under  which  benefits 
may  continue  pending  review. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  prepare  and  give  out  the  notice. 
We  estimate  that  it  will  take  each  State 
four  hours  (216  hours  nationally)  to 
develop  a  standardized  form  into  which 
enrollee-specific  information  may  be 
inserted  and  a  half  hour  per  enrollee  to 
prepare  and  give  out  the  notice.  We 
estimate  that  approximately  10  percent 
of  enrollees  will  receive  a  notice  under 
this  provision,  or  130,000  hoiu^ 
nationally  [(2.6  million  x  30  minutes  x 
10  percent)  -•-  60  minutes). 

We  have  submitted  a  copy  of  this  final 
rule  to  0MB  for  its  review  of  the 
information  collection  requirements  in 
§§457.50,  457.60,  457.70,  457.350, 
457.360,  457.361,  457.431,  457.440, 
457.525,  457.740,  457.750,  457.760, 
457.810,  457.940,  457.965,  457.985, 
457.1005,  457.1015,  and  457.1140. 
These  requirements  are  not  effective 
until  they  have  been  approved  by  OMB. 

If  you  have  any  comments  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  3  copies  directly  to  the 
following:  Health  Care  Financing 
Administration,  Office  of  Information 
Services,  Standards  and  Security  Group, 
Division  of  HCFA  Enterprise  Standards, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 
Attn:  Julie  Brown  HCFA-2006-P. 

And,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Attn:  Brenda 
Aguilar,  HCFA  Medicaid  Desk  Officer. 

List  of  Subiects 

42  CFR  Part  431 

Grant  programs-health.  Health 
facilities,  Medicaid,  Privacy,  Reporting 
and  record  keeping  requirements. 

42  CFR  Part  433 

Administrative  practice  and 
procedure,  Child  support.  Claims,  Grant 
programs-health,  Medicaid,  Reporting 
and  record  keeping  requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  record  keeping 
requirements,  Supplemental  Security 
Income  (SSI),  Wages. 
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42  CFR  Part  436 

Aid  to  Families  with  E)ependent 
Children,  Grant  programs-health,  Guam, 
Medicaid,  Puerto  Rico,  Supplemental 
Seciuity  Income  (SSI),  Virgin  Islands. 

42  CFR  Part  457 

Administrative  practice  and 
procedine.  Grant  programs-health. 
Children's  Health  Insurance  Program, 
Reporting  and  record  keeping 
requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

A.  Part  431  is  amended  as  follows: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act,  (42  U.S.C.  1302). 

2.  A  new  §431.636  is  added  to  read 
as  follows: 

S  431 .636    Coordination  of  Medicaid  with 
the  Stat*  Children's  Health  Insurance 
Program  (SCHIP). 

(a)  Statutory  basis.  This  section 
implements — 

(1)  Section  2102(b)(3)(B)  of  the  Act, 
which  provides  that  children  who  apply 
for  coverage  under  a  separate  child 
health  plan  imder  title  XXI.  but  are 
found  to  be  eligible  for  medical 
assistance  under  the  State  Medicaid 
plan,  must  be  enrolled  in  the  State 
Medicaid  plan;  and 

(2)  Section  2102(c)(2)  of  the  Act, 
which  reqtiires  coordination  between  a 
State  child  health  program  and  other 
public  health  insiuance  programs. 

(b)  Obligations  of  State  Medicaid 
Agency.  The  State  Medicaid  agency 
must  adopt  procedures  to  facilitate  the 
Medicaid  application  process  for,  and 
the  enrollment  of  children  for  whom  the 
Medicaid  application  and  enrollment 
process  has  been  initiated  in  accordance 
with  §  457.350(f)  of  this  chapter.  The 
procedures  must  ensure  that — 

(1)  The  applicant  is  not  required  to 
provide  information  or  documentation 
that  has  been  provided  to  the  State 
agency  responsible  for  determining 
eligibility  imder  a  separate  child  health 
program  imder  title  XXI  and  forwarded 
by  such  agency  to  the  Medicaid  agency 
on  behalf  of  the  child  in  accordance 
with  §  457.350(f)  of  this  chapter; 

(2)  Eligibility  is  determined  in  a 
timely  manner  in  accordance  with 
§435.911  of  this  chapter, 

(3)  The  Medicaid  agency  promptly 
notifies  the  State  agency  responsible  for 
determining  eligibility  under  a  separate 
child  health  program  when  a  child  who 
was  screened  as  potentially  eligible  for 


Medicaid  is  determined  ineligible  or 
eligible  for  Medicaid;  and 

(4)  The  Medicaid  agency  adopts  a 
process  that  facilitates  enrollment  in  a 
State  child  health  program  when  a  child 
is  determined  ineligible  for  Medicaid  at 
initial  application  or  redetermination. 

3.  In  §  431.865(b),  the  definition  of 
"erroneous  payments"  is  revised  to  read 
as  follows: 

§  431 .865    Oisaliowance  of  Federal 
financial  participation  for  erroneous  State 
payments  (for  annual  assessment  periods 
ending  after  July  1, 1990). 

***** 

(b)*  *  * 

Erroneous  payments  means  the 
Medicaid  payment  that  was  made  for  an 
individual  or  femily  under  review 
who — 

(1)  Was  ineligible  for  the  review 
month  or,  if  full  month  coverage  is  not 
provided,  at  the  time  services  were 
received; 

(2)  Was  ineligible  to  receive  a  service 
provided  during  the  review  month;  or 

(3)  Had  not  properly  met  enroUee 
liability  requirements  prior  to  receiving 
Medicaid  services. 

(4)  The  term  does  not  include 
payments  made  for  care  and  services 
covered  under  the  State  plan  and 
furnished  to  children  dining  a 
presumptive  eligibility  period  as 
described  in  §435.1102  of  this  chapter. 
***** 

B.  Part  433  is  amended  as  follows: 

PART  433— STATE  RSCAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  433 
is  revised  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act,  (42  U.S.C.  1302). 

2.  In  §  433.10.  the  heading  of 
paragraph  (c)  is  republished  and  a  new 
paragraph  (c)(4)  is  added  to  read  as 
follows: 


$433.10 
servicee. 


Rates  of  FFP  for  program 


(c)  Special  provisions.  *  *  * 
(4)  Under  section  ig05(b)  of  the  Social 
Security  Act,  the  Federal  share  of  State 
expenditures  described  in  §433.1 1(a) 
for  services  provided  to  children,  is  the 
enhanced  FMAP  rate  determined  in 
accordance  with  §  457.622(b)  of  this 
chapter,  subject  to  the  conditions 
explained  in  §  433.11(b). 

3.  A  new  §  433.11  is  added  to  read  as 
follows: 

§  433.1 1    Enhanced  FMAP  rata  for  children. 

(a)  Subject  to  the  conditions  in 
paragraph  (b)  of  this  section,  the 
enhanced  FMAP  determined  in 


accordance  with  §457.622  of  this 
chapter  will  be  used  to  determine  the 
Federal  share  of  State  expenditures, 
except  any  expenditures  pursuant  to 
section  1923  of  the  Act  for  payments  to 
disproportionate  share  hospitals  for — 

(1)  Services  provided  to  optional 
targeted  low-income  children  described 
in  §435.4  or  §436.3  of  this  chapter;  and 

(2)  Services  provided  to  children  bom 
before  October  1. 1983.  with  or  without 
group  health  coverage  or  other  health 
insurance  coverage,  who  would  be 
described  in  section  1902(1)(1)(D)  of  the 
Act  (poverty-level-related  children's 
groups)  if — 

(i)  They  had  been  bom  on  or  after  that 
date;  and 

(ii)  They  would  not  qualify  for 
medical  assistance  under  the  State  plan 
in  effect  on  March  31. 1997. 

(b)  Enhanced  FMAP  is  not  available 
if— 

(1)  A  State  adopts  income  and 
resource  standards  and  methodologies 
for  purposes  of  determining  a  child's 
eligibility  under  the  Medicaid  State  plan 
that  are  more  restrictive  than  those 
applied  under  policies  of  the  State  plan 
(as  described  in  the  definition  of 
optional  targeted  low-income  children 
at  §435.4  of  this  chapter)  in  effect  on 
June  1, 1997;  or 

(2)  No  funds  are  available  in  the 
State's  title  XXI  allotment,  as 
determined  under  part  457.  subpart  F  of 
this  chapter  for  the  quarter  enhanced 
FMAP  is  claimed;  or 

(3)  The  State  fails  to  maintain  a  valid 
method  of  identifying  services  provided 
on  behalf  of  children  listed  in  paragraph 
(a)  of  this  section. 

C.  Part  435  is  amended  as  set  forth 
below: 

PART  435— EUGIBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continu.es  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  435.4  is  amended  by 
adding  a  definition  of  "optional  targeted 
low-income  child,"  in  alphabetical 
order,  to  read  as  follows: 

1 435.4    Definitions  and  use  of  term*. 

***** 

Optional  targeted  low-income  child 
means  a  child  under  age  19  who  meets 
the  financial  and  categorical  standards 
described  below. 

(1)  Financial  need.  An  optional 
tareeted  low-income  child: 

U)  Has  a  family  income  at  or  below 
200  percent  of  the  Federal  poverty  line 
for  a  family  of  the  size  involved;  and 
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(ii)  Resides  in  a  State  with  no 
Medicaid  applicable  income  level  (as 
defined  at  §457.10  of  this  chapter);  or 

(iii)  Resides  in  a  State  that  has  a 
Medicaid  applicable  income  level  (as 
defined  at  §457.10  of  this  chapter)  and 
has  family  income  that  either: 

(A)  Exceeds  the  Medicaid  applicable 
income  level  for  the  age  of  such  child, 
but  not  by  more  than  50  percentage 
points;  or 

(B)  Does  not  exceed  the  income  level 
specified  for  such  child  to  be  eligible  for 
medical  assistance  under  the  policies  of 
the  State  plan  under  title  XIX  on  June 

1, 1997. 

(2)  No  other  coverage  and  State 
maintenance  of  effort.  An  optional 
targeted  low-income  child  is  not 
covered  under  a  group  health  plan  or 
health  insurance  coverage,  or  would  not 
be  eligible  for  Medicaid  under  the 
policies  of  the  State  plan  in  effect  on 
March  31, 1997;  except  that,  for 
purposes  of  this  standard — 

(ij  A  child  shall  not  be  considered  to 
be  covered  by  health  insurance  coverage 
based  on  coverage  offered  by  the  State 
under  a  program  in  operation  prior  to 
July  1, 1997  if  that  program  received  no 
Federal  financial  participation; 

(ii)  A  child  shall  not  be  considered  to 
be  covered  under  a  group  health  plan  or 
health  insurance  coverage  if  the  child 
did  not  have  reasonable  geographic 
access  to  care  under  that  coverage. 

(3)  For  purposes  of  this  section, 
policies  of  the  State  plan  a  under  title 
XIX  plan  include  policies  under  a 
Statewide  demonstration  project  under 
section  1115(a)  of  the  Act  other  than  a 
demonstration  project  that  covered  an 
expanded  group  of  eligible  children  but 
that  either — 

(i)  Did  not  provide  inpatient  hospital 
coverage;  or 

(ii)  Limited  eligibility  to  children 
previously  enrolled  in  Medicaid, 
imposed  premiums  as  a  condition  of 
initial  or  continued  enrollment,  and  did 
not  impose  a  general  time  limit  on 
eligibility. 
***** 

3.  A  new  §  435.229  is  added  to  read 
as  follows: 

§  435.229    Optional  targeted  low-income 
children. 

The  agency  may  provide  Medicaid 
to— 

(a)  All  individuals  under  age  19  who 
are  optional  targeted  low-income 
children  as  defined  in  §435.4;  or 

(b)  Reasonable  categories  of  these 
individuals. 

4.  In  §  435.910,  paragraph  (h)  is  added 
to  read  as  follows: 

§  435.91 0    Use  of  social  security  numlMr. 

1 1  *         *         *         *         * 

1 1      (h)  Exception.  (1)  A  State  may  give  a 
Medicaid  identification  number  to  an 


applicant  who,  because  of  well 
established  religious  objections,  refuses 
to  obtain  a  Social  Security  Number 
(SSN).  The  identification  number  may 
be  either  an  SSN  obtained  by  the  State 
on  the  applicant's  behalf  or  another 
unique  identifier. 

(2)  The  term  well  established  religious 
objections  means  that  the  applicant — 

(i)  Is  a  member  of  a  recognized 
religious  sect  or  division  of  the  sect;  and 

(ii)  Adheres  to  the  tenets  or  teachings 
of  the  sect  or  division  of  the  sect  and  for 
that  reason  is  conscientiously  opposed 
to  applying  for  or  using  a  national 
identification  number. 

(3)  A  State  may  use  the  Medicaid 
identification  number  established  by  the 
State  to  the  same  extent  as  an  SSN  is 
used  for  purposes  described  in 
paragraph  (b)(3)  of  this  section. 

5.  In  §435.1001,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  435.1 001     FFP  for  administration. 

(a)  FFP  is  available  in  the  necessary 
administrative  costs  the  State  incurs 
in — 

(1)  Determining  and  redetermining 
Medicaid  eligibility  and  in  providing 
Medicaid  to  eligible  individuals;  and 

(2)  Determining  presumptive 
eligibility  for  children  and  providing 
services  to  presumptively  eligible 
children. 


6.  Section  435.1002  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§435.1002    FFP  for  services. 

***** 

(c)  FFP  is  available  in  expenditures 
for  services  covered  under  the  plan  that 
are  furnished — 

(1)  To  children  who  are  determined 
by  a  qualified  entity  to  be  presumptively 
eligible; 

(2)  During  a  period  of  presumptive 
eligibility; 

(3)  By  a  provider  that  is  eligible  for 
payment  under  the  plan;  and 

(4)  Regardless  of  whether  the  children 
are  determined  eligible  for  Medicaid 
following  the  period  of  presumptive 
eligibility. 

§435.1007-   [Amended] 

7.  In  §  435.1007,  in  paragraph  (a),  the 
second  sentence  is  amended  by  adding 
"and  section  1905(u)"  between  "(X)", 
and  "of  the  Act;". 

8.  A  new  subpart  L  is  added  to  part 
435  to  read  as  follows: 

Subpart  L— Option  for  Coverage  of  Special 
Groups 


Sec. 

435.1100  Basis  and  scope. 

Presumptive  Eligibility  for  Children 

435.1101  Definitions  related  to  presumptive 
eligibility  for  children. 

435.1102  General  rules. 

Subpart  L— Option  for  Coverage  of 
Special  Groups 

§435.1100    Basia  and  scope. 

(a)  Statutory  basis.  Section  1920A  of 
the  Act  allows  States  to  provide 
Medicaid  services  to  children  under  age 
19  during  a  period  of  presumptive 
eligibility,  prior  to  a  formal 
determination  of  Medicaid  eligibility. 

(b)  Scope.  This  subpart  prescribes  the 
requirements  for  providing  medical 
assistance  to  special  groups  who  are  not 
eligible  for  Medicaid  as  categorically  or 
medically  needy. 

Presumptive  Eligibility  for  Children 

§435.1101     Definitions  related  to 
presumptive  eligibility  for  children. 

Application  form  means  at  a 
minimum  the  form  used  to  apply  for 
Medicaid  under  the  poverty-level- 
related  eligibility  groups  described  in 
section  1902(1)  of  the  Act  or  a  joint  form 
for  children  to  apply  for  the  State 
Children's  Health  Insurance  Program 
and  Medicaid. 

Period  of  presumptive  eligibility 
means  a  period  that  begins  on  the  date 
on  which  a  qualified  entity  determines 
that  a  child  is  presumptively  eligible 
and  ends  with  the  earlier  of — 

(1)  In  the  case  of  a  child  on  whose 
behalf  a  Medicaid  application  has  been 
filed,  the  day  on  which  a  decision  is 
made  on  that  application;  or 

(2)  In  the  case  of  a  child  on  whose 
behalf  a  Medicaid  application  has  not 
been  filed,  the  last  day  of  the  month 
following  the  month  in  which  the 
determination  of  presumptive  eligibility 
was  made. 

Presumptive  irKome  standard  means 
the  highest  income  eligibility  standard 
established  under  the  plan  that  is  most 
likely  to  be  used  to  establish  the  regular 
Medicaid  eligibility  of  a  child  of  the  age 
involved. 

Qualified  entity  means  an  entity  that 
is  determined  by  the  State  to  be  capable 
of  making  determinations  of 
presumptive  eligibility  for  children,  and 
that— 

(1)  Furnishes  health  care  items  and 
services  covered  under  the  approved 
plan  and  is  eligible  to  receive  payments 
under  the  approved  plan; 

(2)  Is  authorized  to  determine 
eligibility  of  a  child  to  participate  in  a 
Head  Start  program  under  the  Head 
Start  Act; 

(3)  Is  authorized  to  determine 
eligibility  of  a  child  to  receive  child  care 
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services  for  which  financial  assistance  is 
provided  under  the  Child  Care  and 
Development  Block  Grant  Act  of  1990; 

(4)  Is  authorized  to  determine 
eligibility  of  an  infant  or  child  to  receive 
assistance  under  the  special  nutrition 
program  for  women,  infants,  and 
children  (WIC)  under  section  17  of  the 
Child  Nutrition  Act  of  1966; 

(5)  Is  an  elementary  or  secondary 
school,  as  defined  in  section  14101  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  8801); 

(6)  Is  an  elementary  or  secondary 
school  operated  or  supported  by  the 
Bureau  of  Indian  A&irs; 

(7)  Is  a  State  or  Tribal  child  support 
enforcement  agency; 

(8)  Is  an  organization  that  is  providing 
emergency  food  and  shelter  under  a 
grant  under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act; 

(9)  Is  a  State  or  Tribal  office  or  entity 
involved  in  enrollment  in  the  program 
under  Part  A  of  title  IV,  title  XIX,  or  title 
XXI;  or 

(10)  Is  an  entity  that  determines 
eligibility  for  any  assistance  or  benefits 
provided  under  any  program  of  public 
or  assisted  housing  that  receives  Federal 
funds,  including  the  program  under 
section  8  or  any  other  section  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437)  or  under  the  Native 
American  Housing  Assistance  and  Self 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.y,  or 

(11)  Any  other  entity  the  State  so 
deems,  as  approved  by  the  Secretary. 

Services  means  all  services  covered 
under  the  plan  including  EPSDT  (see 
part  440  of  this  chapter). 

{435.1102    OwwrairulM. 

(a)  The  agency  may  provide  services 
to  children  under  age  19  during  one  or 
more  periods  of  presumptive  eligibility 
following  a  determination  by  a  qualified 
entity  that  the  child's  estimated  gross 
family  income  or,  at  the  State's  option, 
the  child's  estimated  family  income 
after  applying  simple  disregards,  does 
not  exceed  the  applicable  income 
standard. 

(b)  If  the  agency  elects  to  provide 
services  to  children  during  a  period  of 
presumptive  eligibihty,  the  agency 
must — 

(1)  Provide  qualified  entities  with 
application  forms  for  Medicaid  and 
information  on  how  to  assist  parents, 
caretakers  and  other  persons  in 
completing  and  filing  such  forms; 

(2)  Establish  procedures  to  ensuire  that 
qualified  entities — 

(i)  Notify  the  parent  or  caretaker  of  the 
child  at  the  time  a  determination 
regarding  presumptive  eligibility  is 
made,  in  writing  and  orally  if 
appropriate,  of  such  determination; 


(ii)  Provide  the  parent  or  caretaker  of 
the  child  with  a  regular  Medicaid 
appUcation  form; 

liii)  Within  five  working  days  after  the 
date  that  the  determination  is  made, 
notify  the  agency  that  a  child  is 
presumptively  eligible; 

(iv)  For  children  determined  to  be 
presumptively  eligible,  notify  the 
child's  parent  or  caretaker  at  the  time 
the  determination  is  made,  in  writing 
and  orally  if  appropriate,  that — 

(A)  If  a  Medicaid  application  on 
behalf  of  the  child  is  not  filed  by  the  last 
day  of  the  following  month,  the  child's 
presumptive  eligibility  will  end  on  that 
last  day;  and 

(B)  IJf  a  Medicaid  appUcation  on 
behalf  of  the  child  is  filed  by  the  last 
day  of  the  following  month,  the  child's 
presumptive  eligibihty  will  end  on  the 
day  that  a  decision  is  made  on  the 
Medicaid  application;  and 

(v)  For  children  determined  not  to  be 
presumptively  eligible,  notify  the 
child's  parent  or  caretaker  at  the  time 
the  determination  is  made,  in  writing 
and  orally  if  appropriate — 

(A)  Of  the  reason  for  the 
determination;  and 

(B)  That  he  or  she  may  file  an 
application  for  Medicaid  on  the  child's 
behalf  with  the  Medicaid  agency; 

(3)  Provide  all  services  covered  imder 
the  plan,  including  EPSDT;  and 

(4)  Allow  determinations  of 
presumptive  eUgibihty  to  be  made  by 
qualified  entities  on  a  Statewide  basis. 

(c)  The  agency  must  adopt  reasonable 
standards  regarding  the  nimiber  of 
periods  of  presumptive  eligibihty  that 
will  be  authorized  for  a  child  in  a  given 
timeframe. 

D.  Part  436  is  amended  as  set  forth 
below: 

PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  436.3  is  amended  by 
adding  a  definition  of  "optional  targeted 
low-income  child,"  in  alphabetical 
order,  to  read  as  follows: 

§436.3    Definitions  and  use  of  terms. 

***** 

Optional  targeted  low-income  child 
means  a  child  under  age  19  who  meets 
the  financial  and  categorical  standards 
described  below. 

(1)  Financial  need.  An  optional 
taiveted  low-income  child: 

U)  Has  a  family  income  at  or  below 
200  {>ercent  of  the  Federal  poverty  line 
for  a  family  of  the  size  involved; 


(ii)  Resides  in  a  State  with  no 
Medicaid  appUcable  income  level  (as 
defined  in  §457.10  of  this  chapter);  or, 

(iii)  Resides  in  a  State  that  has  a 
Medicaid  applicable  income  level  (as 
defined  in  §457.10)  and  has  family 
income  that  either: 

(A)  Exceeds  the  Medicaid  applicable 
income  level  for  the  age  of  such  child, 
but  not  by  more  than  50  percentage 
points  (expressed  as  a  percentage  of  the 
Federal  poverty  line);  or 

(B)  Does  not  exceed  the  income  level 
specified  for  such  child  to  be  eligible  for 
medical  assistance  \mder  the  policies  of 
the  State  plan  under  title  XIX  on  Jime 

1. 1997. 

(2)  No  other  coverage  and  State 
maintenance  of  effort.  An  optional 
targeted  low-income  child  is  not 
covered  imder  a  group  health  plan  or 
health  insurance  coverage,  or  would  not 
be  eligible  for  Medicaid  imder  the 
poUcies  of  the  State  plan  in  effect  on 
March  31, 1997;  except  that,  for 
purposes  of  this  standard — 

(i)  A  child  shall  not  be  considered  to 
be  covered  by  health  insurance  coverage 
based  on  coverage  offered  by  the  State 
imder  a  program  in  operation  prior  to 
July  1, 1997  if  that  program  received  no 
Federal  financial  participation; 

(ii)  A  child  shall  not  be  considered  to 
be  covered  under  a  group  health  plan  or 
health  insurance  coverage  if  the  child 
did  not  have  reasonable  geographic 
access  to  care  under  that  coverage. 

(3)  For  purposes  of  this  section, 
policies  of  the  State  plan  under  title  XIX 
plan  include  poUcies  under  a  Statewide 
demonstration  project  under  section 
1115(a)  of  the  Act  other  than  a 
demonstration  project  that  covered  cm 
expanded  group  of  eligible  children  but 
that  either — 

(i)  Did  not  provide  inpatient  hospital 
coverage;  or 

(ii)  Limited  eUgibility  to  children 
previously  enrolled  in  Medicaid, 
imposed  premiums  as  a  condition  of 
initial  or  continued  enrollment,  and  did 
not  impose  a  general  time  Umit  on 
eUgibility. 

3.  A  new  §436.229  is  added  to  read 
as  follows: 

§  436.229    Optional  targeted  low-income 
children. 

The  agency  may  provide  Medicaid 
to— 

(a)  AU  individuals  under  age  19  who 
are  optional  targeted  low-income 
children  as  defined  in  §436.3;  or 

(b)  Reasonable  categories  of  these 
individuals. 

4.  In  §436.1001  paragraph  (a)  is 
revised  to  read  as  follows: 
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1436.1001    FFP  for  administration. 

(a)  FFP  is  available  in  the  necessary 
administrative  costs  the  State  incurs 
in — 

(1)  Determining  and  redetermining 
Medicaid  eligibility  and  in  providing 
Medicaid  to  eligible  individuals;  and 

(2)  Determining  presumptive 
eUgibility  for  children  and  providing 
services  to  presumptively  eUgible 
children. 

•        •        *        •        • 

5.  Section  436.1002  is  amended  by 
adding  a  new  paragraph  (c)  to  read  6is 
follows: 

§436.1002    FFP  for  services. 

.  *         *         •         *         * 

I     (c)  FFP  is  available  in  expenditures 
for  services  covered  under  the  plan  that 
are  furnished — 

(1)  To  children  who  are  determined 
by  a  quaUfied  entity  to  be  presumptively 
eligible; 

(2)  During  a  period  of  presumptive 
eUgibility; 

(3)  By  a  provider  that  is  eligible  for 
payment  under  the  plan;  and 

(4)  Regardless  of  whether  the  children 
are  determined  eligible  for  Medicaid 
following  the  period  of  presumptive 
eligibility. 

6.  A  new  subpart  L  is  added  to  part 
436  to  read  as  follows: 

Subpart  L— Option  for  Coverage  of  Special 
Groups 

Sec. 

436.1100  Basis  and  scope. 

Presumptive  Eligibility  for  Children 

436.1101  Definitions  related  to  presumptive 
eligibility  for  children. 

436.1102  General  rules. 

Subpart  L— Option  for  Coverage  of 
Special  Groups 

§436.1100    Basis  and  scope. 

(a)  Statutory  basis.  Section  1920A  of 
the  Act  allows  States  to  provide 
Medicaid  services  to  children  under  age 
19  during  a  period  of  presumptive 
eUgibility,  prior  to  a  formal 
determination  of  Medicaid  eligibility. 

(b)  Scope.  This  subpart  prescribes  the 
requirements  for  providing  medical 
assistance  to  special  groups  who  are  not 
eUgible  for  Medicaid  as  categorically  or 
medicaUy  needy. 

Presumptive  EUgibiUty  for  Children 

§  436.1 1 01    Definitions  related  to 
presumptive  eligibility  period  for  children. 

Application  form  means  at  a 
minimum  the  form  used  to  apply  for 
Medicaid  under  the  poverty-level- 
related  eligibility  groups  described  in 
section  1902(1)  of  the  Act  or  a  joint  form 
for  children  to  apply  for  the  State 


Children's  Health  Insurance  Program 
and  Medicaid. 

Period  of  presumptive  eligibility 
means  a  period  that  begins  on  the  date 
on  which  a  qualified  entity  determines 
that  a  child  is  presumptively  eligible 
and  ends  with  the  earlier  of — 

(1)  In  the  case  of  a  child  on  whose 
behalf  a  Medicaid  application  has  been 
filed,  the  day  on  which  a  decision  is 
made  on  that  application;  or 

(2)  In  the  case  of  a  child  on  whose 
behalf  a  Medicaid  appUcation  has  not 
been  filed,  the  last  day  of  the  month 
following  the  month  in  which  the 
determination  of  presumptive  eUgibility 
was  made. 

Presumptive  income  standard  means 
the  highest  income  eligibility  standard 
established  under  the  plan  that  is  most 
likely  to  be  used  to  estabUsh  the  regular 
Medicaid  eligibility  of  a  child  of  the  age 
involved. 

Qualified  entity  means  an  entity  that 
is  determined  by  the  State  to  be  capable 
of  making  determinations  of 
presumptive  eligibility  for  children,  and 
that— 

(1)  Furnishes  health  care  items  and 
services  covered  under  the  approved 
plan  and  is  eUgible  to  receive  payments 
under  the  approved  plan; 

(2)  Is  authorized  to  determine 
eligibiUty  of  a  child  to  participate  in  a 
Head  Start  program  under  the  Head 
Start  Act; 

(3)  Is  authorized  to  determine 
eligibility  of  a  child  to  receive  child  care 
services  for  which  financial  assistance  is 
provided  under  the  Child  Care  and 
Development  Block  Grant  Act  of  1990; 

(4)  Is  authorized  to  determine 
eligibiUty  of  an  infant  or  child  to  receive 
assistance  under  the  special  nutrition 
program  for  women,  infants,  and 
children  (WIC)  under  section  17  of  the 
Child  Nutrition  Act  of  1966; 

(5)  Is  an  elementary  or  secondary 
school,  as  defined  in  section  14101  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  8801); 

(6)  Is  an  elementary  or  secondary 
school  operated  or  supported  by  the 
Bureau  of  Indian  Affairs; 

(7)  Is  a  State  or  Tribal  child  support 
enforcement  agency; 

(8)  Is  an  organization  that  is  providing 
emergency  food  and  shelter  under  a 
grant  under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act; 

(9)  Is  a  State  or  Tribal  office  or  entity 
involved  in  enrollment  in  the  program 
under  Part  A  of  title  IV,  title  XIX,  or  title 
XXI;  or 

(10)  Is  an  entity  that  determines 
eligibiUty  for  any  assistance  or  benefits 
provided  under  any  program  of  public 
or  assisted  housing  that  receives  Federal 
funds,  including  the  program  under 


section  8  or  any  oth«  section  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437)  or  under  the  Native 
American  Housing  Assistance  and  Self 
Determination  Act  of  1996  (25  U.S.C. 
4101  etseq.);  or 

(11)  Any  other  entity  the  State  so 
deems,  as  approved  by  the  Secretary. 

Services  means  all  services  covered 
under  the  plan  including  EPSDT  (see 
part  440  of  this  chapter.) 

§436.1102    General  rules. 

(a)  The  agency  may  provide  services 
to  children  under  age  19  during  one  or 
more  periods  of  presumptive  eligibiUty 
foUowing  a  determination  made  by  a 
qualified  entity  that  the  child's 
estimated  gross  family  income  or,  at  the 
State's  option,  the  child's  estimated 
family  income  after  applying  simple 
disregards,  does  not  exceed  the 
appUcable  income  standard. 

(b)  If  the  agency  elects  to  provide 
services  to  children  during  a  period  of 
presumptive  eUgibiUty.  the  agency 
must — 

(1)  Provide  qualified  entities  with 
application  forms  for  Medicaid  and 
information  on  how  to  assist  parents, 
caretakers  and  other  persons  in 
completing  and  filing  such  forms; 

(2)  Establish  procedures  to  ensure  that 
quaUfied  entities — 

(i)  Notify  the  parent  or  caretaker  of  the 
child  at  the  time  a  determination 
regarding  presumptive  eligibility  is 
made,  in  writing  and  oraUy  if 
appropriate,  of  such  determination; 

(ii)  Provide  the  parent  or  caretaker  of 
the  child  with  a  Medicaid  application 
form; 

(iii)  Within  5  working  days  after  the 
date  that  the  determination  is  made, 
notify  the  agency  that  a  child  is 
presumptively  eligible; 

(iv)  For  children  determined  to  be 
presumptively  eUgible,  notify  the 
child's  parent  or  caretaker  at  the  time 
the  determination  is  made,  in  writing 
and  orally  if  appropriate,  that — 

(A)  If  a  Medicaid  application  on 
behalf  of  the  child  is  not  filed  by  the  last 
day  of  the  following  month,  the  child's 
presumptive  eligibility  will  end  on  that 
last  day;  and 

(B)  If  a  Medicaid  appUcation  on 
behalf  of  the  child  is  filed  by  the  last 
day  of  the  following  month,  the  child's 
presumptive  eUgibility  will  end  on  the 
day  that  a  decision  is  made  on  the 
Medicaid  application;  and 

(v)  For  children  determined  not  to  be 
presumptively  eUgible,  notify  the 
child's  parent  or  caretaker  at  the  time 
the  determination  is  made,  in  writing 
and  orally  if  appropriate — 

(A)  Of  the  reason  for  the 
determination;  and 
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(B)  That  he  or  she  may  file  an 
application  for  Medicaid  on  the  child's 
behalf  with  the  Medicaid  agency;  and 

(3)  Provide  all  services  covered  under 
the  plan,  including  EPSDT. 

(4)  Allow  determinations  of 
presumptive  eligibility  to  be  made  by 
quahfied  entities  on  a  Statewide  basis. 

(c)  The  agency  must  adopt  reasonable 
standards  regarding  the  number  of 
periods  of  presiunptive  eligibility  that 
will  be  authorized  for  a  child  in  a  given 
time  frame. 

E.  Part  457  is  amended  as  follows: 

PART  457— ALLOTMENTS  AND 
GRANTS  TO  STATES 

1.  The  authority  citation  for  part  457 
continues  to  read  as  follows: 

Audiority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1 302). 

2.  A  new  subpart  A  is  added  to  read 
as  follows: 

Subpart  A    Introduction;  Stat*  Plans  for 
ChHd  Haaith  Inauranca  Programs  and 
Outraach  Stratsglas 

457.1  Program  description. 

457.2  Basis  and  scope  of  subchapter  D. 
457.10    Definitions  and  use  of  terms. 
457.30    Basis,  scope,  and  applicability  of 

subpart  A. 
457.40    State  program  administration. 
457.50     State  plan. 
457.60    Amendments. 
457.65    Effective  date  and  duration  of  State 

plans  and  plan  amendments. 
457.70    Program  options. 
457.80    Current  State  child  health  insurance 

coverage  and  coordination. 
457.90    Outreach. 
457.110    Enrollment  assistance  and 

information  requirements. 
457.120    Public  involvement  in  program 

development. 
457.125    Provision  of  child  health  assistance 

to  American  Indian  and  Alaska  Native 

children. 
457.130    Civil  rights  assurance. 
457.135    Assurance  of  compliance  with 

other  provisions. 
457.140    Budget. 
457.150    HCFA  review  of  Sute  plan 

material. 
457.160    Notice  and  timing  of  HCFA  action 

on  State  plan  material. 
457.170    Withdrawal  process. 

Subpart  A— Introduction;  State  Plans 
for  Child  Health  Insurance  Programs 
and  Outreach  Strategies 

§457.1    Program  dascription. 

Title  XXI  of  the  Social  Seciirity  Act, 
enacted  in  1997  by  the  Balanced  Budget 
Act,  authorizes  Federal  grants  to  States 
for  provision  of  child  health  assistance 
to  iminsured,  low-income  children.  The 
program  is  jointly  financed  by  the 
Federal  and  State  governments  and 
administered  by  the  States.  Within 


broad  Federal  ndes,  each  State  decides 
eligible  groups,  types  and  ranges  of 
services,  payment  levels  for  benefit 
coverage,  and  administrative  and 
operating  procedures. 

}  457.2    Basis  and  scope  of  sut>ehapler  D. 

(a)  Basis.  This  subchapter  implements 
tide  XXI  of  the  Act,  which  authorizes 
Federal  grants  to  States  for  the  provision 
of  child  health  assistance  to  uninsured, 
low-income  children. 

(b)  Scope.  The  regulations  in 
subchapter  D  set  forth  State  plan 
requirements,  standards,  procedures, 
and  conditions  for  obtaining  Federal 
financial  participation  (FFP)  to  enable 
States  to  provide  health  benefits 
coverage  to  targeted  low-income 
children,  as  derfined  at  §457.310. 

S  457.10    Dafinitions  and  uaa  of  tanna. 

For  purposes  of  this  part  the  following 
definitions  apply: 

American  Indian/Alaska  Native  (AI/ 
AN)  means — 

(1)  A  member  of  a  Federally 
recognized  Indian  tribe,  band,  or  group; 

(2rAn  Eskimo  or  Aleut  or  other 
Alaska  Native  enrolled  by  the  Secretary 
of  the  Interior  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1601  et.  seq.;  or 

(3)  A  person  who  is  considered  by  the 
Secretary  of  the  Interior  to  be  an  Indian 
for  any  purpose. 

Applicant  means  a  child  who  has 
filed  an  application  (or  who  has  an 
application  filed  on  their  behalf)  for 
health  benefits  coverage  through  the 
State  Children's  Health  Insurance 
Program.  A  child  is  an  applicant  until 
the  child  receives  coverage  through 
SCHIP. 

CSiild  means  an  individual  under  the 
age  of  19. 

Child  health  assistance  means 
payment  for  part  or  all  of  the  cost  of 
health  benefits  coverage  provided  to 
targeted  low-income  children  for  the 
services  listed  at  §  457.402. 

(Combination  program  means  a 
program  under  which  a  State 
implements  both  a  Medicaid  expansion 
program  and  a  separate  child  health 
program. 

Cost  sharing  means  premiiun  charges, 
enrollment  fees,  deductibles, 
coinsurance,  copayments,  or  other 
similar  fees  that  the  enrollee  has 
responsibility  for  paying. 

Creditable  health  coverage  has  the 
meaning  given  the  term  "creditable 
coverage"  at  45  CFR  146.113  and 
includes  coverage  that  meets  the 
requirements  of  §  457.410  and  is 
provided  to  a  targeted  low-income 
child. 

Emergency  medical  condition  means  a 
medical  condition  manifesting  itself  by 


acute  symptoms  of  sufficient  severity 
(including  severe  pain)  such  that  a 
prudent  layperson,  with  an  average 
knowledge  of  health  and  medicine, 
could  reasonably  expect  the  absence  of 
immediate  medical  attention  to  result 
in — 

(1)  Serious  jeopardy  to  the  health  of 
the  individual  or,  in  die  case  of  a 
pregnant  woman,  the  health  of  a  woman 
or  her  unborn  child; 

(2)  Serious  impairment  of  bodily 
function;  or 

(3)  Serious  dysfunction  of  any  bodily 
organ  or  part. 

Emergency  services  means  health  care 
services  that  are — 

(1)  Furnished  by  any  provider 
qualified  to  furnish  such  services;  and 
(2)  Needed  to  evaluate,  treat,  or  stabilize 
an  emergency  medical  condition. 

Enrollee  means  a  child  who  receives 
health  benefits  coverage  through  SCHIP. 

Enrollment  cap  means  a  limit, 
established  by  the  State  in  its  State  plan, 
on  the  total  number  of  children 
permitted  to  enroll  in  a  State's  separate 
child  health  program. 

Family  income  means  income  as 
determined  by  the  State  for  a  family  as 
defined  by  the  State. 

Federal  fiscal  year  starts  on  the  first 
day  of  October  each  year  and  ends  on 
the  last  day  of  the  following  September. 

Fee-for-service  entity  has  the  meaning 
assigned  in  §  457.902. 

Group  health  insurance  coverage  has 
the  meaning  assigned  at  45  CFR 
144.103. 

Group  health  plan  has  the  meaning 
assigned  at  45  CFR  144.103. 

Health  benefits  coverage  means  an 
arrangement  under  which  enrolled 
individuals  are  protected  from  some  or 
all  liability  for  the  cost  of  specified 
health  care  services. 

Health  care  services  means  any  of  the 
services,  devices,  supplies,  therapies,  or 
other  items  listed  in  §457.402. 

Health  insurance  coverage  has  the 
meaning  assigned  at  45  CFR  144.103. 

Health  insurance  issuer  has  the 
meaning  assigned  at  45  CFR  144.103. 

Health  maintenance  organization 
(HMO)  plan  has  the  meaning  assigned  at 
§457.420. 

Health  services  initiatives  means 
activities  that  protect  the  public  health, 
protect  the  health  of  individuals, 
improve  or  promote  a  State's  capacity  to 
deliver  public  health  services,  or 
strengthen  the  human  and  material 
resources  necessary  to  accomplish 
public  health  goals  relating  to 
improving  the  health  of  children 
(including  targeted  low-income  children 
and  other  low-income  children). 

Joint  application  has  the  meaning 
assigned  at  §  457.301. 
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1 1    Low-income  child  means  a  child 
whose  family  income  is  at  or  below  200 
percent  of  the  poverty  line  for  the  size 
of  the  family  involved. 

Managed  care  entity  (MCE)  means  an 
entity  that  enters  into  a  contract  to 
provide  services  in  a  managed  care 
delivery  system,  including  but  not 
limited  to  managed  care  organizations, 
prepaid  health  plans,  and  primary  care 
case  managers. 

Medicaid  applicable  income  level 
means,  with  respect  to  a  child,  the 
effective  income  level  (expressed  as  a 
percentage  of  the  poverty  line)  specified 
imder  the  policies  of  the  State  plan 
under  tide  XK  of  the  Act  (including  for 
these  piuposes,  a  section  1115  waiver 
authorized  by  the  Secretary  or  luider  the 
authority  of  section  1902(r)(2)  of  the 
Act)  as  of  March  31, 1997  for  the  child 
to  be  eligible  for  medical  assistance 
under  either  section  1902(1)(2)  or 
1905{n)(2)oftheAct. 

Medicaid  expansion  program  means  a 
program  imder  which  a  State  receives 
Federal  funding  to  expand  Medicaid 
eligibility  to  optional  targeted  low- 
income  children. 

Optional  targeted  low-income  child 
has  the  meaning  assigned  at  §  435.4  (for 
States)  and  §  436.3  (for  Territories)  of 
this  chapter. 

Period  of  presumptive  eligibility  has 
the  meaning  assigned  at  §457.301. 

Poverty  line/Federal  poverty  level 
means  the  poverty  guidelines  updated 
annually  in  the  Federal  Register  by  the 
U.S.  Department  of  Health  and  Human 
Services  imder  authority  of  42  U.S.C. 
9902(2). 

Preexisting  condition  exclusion  has 
the  meaning  assigned  at  45  CFR 
144.103. 

Premium  assistance  program  means  a 
component  of  a  separate  child  health 
program,  approved  under  the  State  plan, 
under  which  a  State  pays  part  or  all  of 
the  premiimis  for  a  SCHIP  enrollee  or 
enrollees'  group  health  insurance 
coverage  or  coverage  under  a  group 
health  plan. 

Presumptive  income  standard  has  the 
meaning  assigned  at  §457.301. 

Public  agency  has  the  meaning 
assigned  in  §457.301. 

Qualified  entity  has  the  meaning 
assigned  at  §457.301. 

Separate  child  health  program  means 
a  program  under  which  a  State  receives 
Federal  funding  from  its  tide  XXI 
allotment  to  provide  child  health 
assistance  through  obtaining  coverage 
that  meets  the  requirements  of  section 
2103  of  the  Act  and  §457.402. 

State  means  all  States,  the  District  of 
Columbia,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  Guam,  American  Samoa  and  the 
Northern  Mariana  Islands.  The 


Territories  are  excluded  from  this 
definition  for  purposes  of  §  457.740. 

State  Children 's  Health  Insurance 
Program  (SCHIP)  means  a  program 
established  and  administered  by  a  State, 
jointly  funded  with  the  Federal 
govenmient,  to  provide  chUd  health 
assistance  to  uninsured,  low-income 
children  through  a  separate  child  health 
program,  a  Medicaid  expansion 
program,  or  a  combination  program. 

State  health  benefits  plan  has  the 
meaning  assigned  in  §  457.301. 

State  plan  means  the  tide  XXI  State 
child  health  plan. 

Targeted  low-income  child  has  the 
meaning  assigned  in  §457.310. 

Uncoveredor  uninsured  child  means 
a  child  who  does  not  have  creditable 
health  coverage. 

Well-baby  and  well-child  care  services 
means  regular  or  preventive  diagnostic 
and  treatment  services  necessary  to 
ensure  the  health  of  babies,  children 
and  adolescents  as  defined  by  the  State. 
For  purposes  of  cost  sharing,  the  term 
has  the  meaning  assigned  at  §457.520. 

§  457.30    Baais,  scope,  and  applicability  of 
subpart  A. 

(a)  Statutory  basis.  This  subpart 
implements  the  following  sections  of 
the  Act: 

(1)  Section  2101(b),  which  requires 
that  the  State  submit  a  State  plan. 

(2)  Section  2102(a),  which  sets  forth 
requirements  regarding  the  contents  of 
the  State  plan. 

(3)  Section  2102(b),  which  relates  to 
eligibility  standards  and  methodologies. 

(4)  Section  2102(c),  which  requires 
that  the  State  plan  include  a  description 
of  the  procedures  to  be  used  by  the  State 
to  accomplish  outreach  and 
coordination  with  other  health 
insurance  programs. 

(5)  Section  2106,  which  specifies  the 
process  for  submission,  approval,  and 
amendment  of  State  plans. 

(6)  Section  2107(c),  which  requires 
that  the  State  plan  include  a  description 
of  the  process  used  to  involve  the  public 
in  the  design  and  implementation  of  the 
plan. 

(7)  Section  2107(d),  which  requires 
that  the  State  plan  include  a  description 
of  the  budget  for  the  plan. 

(8)  Section  2107(e),  which  provides 
that  certain  provisions  of  tide  XIX  and 
tide  XI  of  the  Act  apply  under  tide  XXI 
in  the  same  manner  that  they  apply 
under  tide  XIX. 

(b)  Scope.  This  subpart  sets  forth 
provisions  governing  the  administration 
of  SCHIP,  the  general  requirements  for 

a  State  plan,  and  a  description  of  the 
process  for  review  of  a  State  plan  or 
plan  amendment. 

(c)  Applicability.  This  subpart  applies 
to  all  States  that  request  Federal 


financial  participation  to  provide  cluld 
health  assistance  under  tide  XXI. 

§457.40    Stata  program  administration. 

(a)  Program  operation.  The  State  must 
implement  its  program  in  accordance 
with  the  approved  State  plan,  any 
approved  State  plan  amendments,  the 
requirements  of  tide  XXI  and  title  XIX 
(as  appropriate),  and  the  requirements 
in  this  chapter.  HCFA  monitors  the 
operation  of  the  approved  State  plan 
and  plan  amendments  to  ensure 
compliance  with  the  requirements  of 
tide  XXI,  tide  XIX  (as  appropriate)  and 
this  chapter.  ^ 

(b)  State  authority  to  submit  State 
plan.  A  State  plan  or  plan  amendment 
must  be  signed  by  the  State  Governor, 
or  signed  by  an  individual  who  has  been 
delegated  authority  by  the  Governor  to 
submit  it. 

(c)  State  program  officials.  The  State 
must  identify  in  the  State  plan  or  State 
plan  amendment,  by  position  or  tide, 
the  State  officials  who  are  responsible 
for  program  administration  and 
financial  oversight. 

(d)  State  legislative  authority.  The 
State  plan  must  include  an  assurance 
that  the  State  will  not  claim 
expenditiu^s  for  child  health  assistance 
prior  to  the  time  that  the  State  has 
legislative  authority  to  operate  the  State 
plan  or  plan  amendment  as  approved  by 
HCFA. 

§457.50    Stata  plan. 

The  State  plan  is  a  comprehensive 
written  statement,  submitted  by  the 
State  to  HCFA  for  approval,  that 
describes  the  purpose,  nature,  and  scope 
of  the  State's  SCHIP  and  gives  an 
assurance  that  the  program  is 
administered  in  conformity  with  the 
specific  requirements  of  tide  XXI,  tide 
XK  (as  appropriate),  and  the  regulations 
in  this  chapter.  The  State  plan  contains 
all  information  necessary  for  HCFA  to 
determine  whether  the  plan  can  be 
approved  to  serve  as  a  basis  for  Federal 
financial  participation  (FFP)  in  the  State 
program. 

§457.60    Amendments. 

A  State  may  seek  to  amend  its 
approved  State  plan  in  whole  or  in  part 
at  any  time  through  the  submission  of 
an  amendment  to  HCFA.  When  the  State 
plan  amendment  has  a  significant 
impact  on  the  approved  budget,  the 
amendment  must  include  an  amended 
budget  that  describes  the  State's 
planned  expenditures  for  a  1-year 
period.  A  State  must  amend  its  State 
plan  whenever  necessary  to  reflect — 

(a)  Changes  in  Federal  law, 
regulations,  policy  interpretations,  or 
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court  decisions  that  affect  provisions  in 
the  approved  State  plan; 

(b)  Changes  in  State  law,  organization, 
policy,  or  operation  of  the  program  that 
affect  the  following  program  elements 
described  in  the  State  plan: 

(1)  Eligibility  standards,  enrollment 
caps,  and  disenrollment  policies  as 
described  in  §457.305. 

(2)  Procedures  to  prevent  substitution 
of  private  coverage,  including 
exemptions  or  exceptions  to  required 
eligibility  waiting  periods  without 
coverage  luider  a  group  health  plan  as 
described  in  §457.810. 

(3)  Ijjie  type  of  health  benefits 
coverage  offered,  consistent  with  the 
options  described  in  §457.410. 

(4)  Addibon  or  deletion  of  specific 
categories  of  benefits  covered  under  the 
State  plan. 

(5)  Basic  delivery  system  approach  as 
described  in  §  457.490. 

(6)  Cost-sharing  as  described  in 
§457.505. 

(7)  Screen  and  enroll  procedures,  and 
other  Medicaid  coordination  procedures 
as  described  in  §§457.350  and  457.353. 

(8)  Review  procedures  as  described  in 
§§457.1130,  457.1160,  457.1170. 
457.1180  and  457.1190. 

(9)  Other  comparable  required 
program  elements. 

(c)  Changes  in  the  source  of  the  State 
share  of  funding,  except  for  changes  in 
the  type  of  non-health  care  related 
revenues  used  to  generate  general 
revenue. 

1457.65    Effective  date  and  duration  of 
State  plans  and  plan  amandmanta. 

(a)  Effective  date  in  general.  Except  as 
otherwise  limited  by  this  section — 

(1)  A  State  plan  or  plan  amendment 
takes  effect  on  the  day  specified  in  the 
plan  or  plan  amendment,  but  no  earlier 
than  October  1,  1997. 

(2)  The  effective  date  may  be  no 
earUer  than  the  date  on  which  the  State 
begins  to  incur  costs  to  implement  its 
State  plan  or  plan  amendment. 

(3)  A  State  plan  amendment  that  takes 
effect  prior  to  submission  of  the 
amendment  to  HCFA  may  remain  in 
effect  only  until  the  end  of  the  State 
fiscal  year  in  which  the  State  makes  it 
effective,  or,  if  later,  the  end  of  the  90- 
day  period  following  the  date  on  which 
the  State  makes  it  effective,  unless  the 
State  submits  the  amendment  to  HCFA 
for  approval  before  the  end  of  that  State 
fiscal  year  or  that  90-day  period. 

(b)  Amendments  relating  to  eligibility 
or  benefits.  A  State  plan  amendment 
that  eliminates  or  restricts  eligibility  or 
benefits  may  not  be  in  effect  for  longer 
than  a  60-day  period,  unless  the 
amendment  is  submitted  to  HCFA 
before  the  end  of  that  60-day  period. 


The  amendment  may  not  take  effect 
unless — 

(1)  The  State  certifies  that  it  has 
provided  prior  public  notice  of  the 
proposed  change  in  a  form  and  manner 
provided  imder  applicable  State  law; 
and 

(2)  The  public  notice  was  published 
before  the  requested  effective  date  of  the 
change. 

(c)  Amendments  relating  to  cost 
sharing.  A  State  plan  amendment  that 
implements  cost-sharing  charges, 
increases  existing  cost-sharing  charges, 
or  increases  the  ciunulative  cost-sharing 
maximum  as  set  forth  at  §  457.560  is 
considered  an  amendment  that  restricts 
benefits  and  must  meet  the 
requirements  in  paragraph  (b)  of  this 
section. 

(d)  Amendments  relating  to 
enrollment  procedures.  A  State  plan 
amendment  that  implements  a  required 
period  of  uninsurance,  increases  the 
length  of  existing  required  periods  of 
uninsurance,  or  institutes  or  extends  the 
use  of  waiting  Usts,  enrollments  caps  or 
closed  enrollment  p«iods  is  considered 
an  amendment  that  restricts  eligibiUty 
and  must  meet  the  requirements  in 
paragraph  (b)  of  this  section. 

(e)  Amendments  relating  to  the  source 
of  State  funding.  A  State  plan 
amendment  that  changes  the  source  of 
the  State  share  of  funding  can  take  effect 
no  earlier  than  the  date  of  submission  of 
the  amendment. 

(f)  Continued  approval.  An  approved 
State  plan  continues  in  effect  unless — 

(1)  The  State  adopts  a  new  plan  by 
obtaining  approval  under  §  457.60  of  an 
amendment  to  the  State  plan; 

(2)  Withdraws  its  plan  in  accordance 
with  §  457.170(b);  or 

(3)  The  Secretary  finds  substantial 
noncompliance  of  the  plan  with  the 
requirements  of  the  statute  or 
regulations. 

S  457.70    Program  options. 

(a)  Health  benefits  coverage  options. 
A  State  may  elect  to  obtain  health 
benefits  coverage  under  its  plan 
through — 

(1)  A  sepiurate  child  health  program; 

(2)  A  Medicaid  expansion  program;  or 

(3)  A  combination  program. 

(b)  State  plan  requirement.  A  State 
must  include  in  the  State  plan  or  plan 
amendment  a  description  of  the  State's 
chosen  program  option. 

(c)  Medicaid  expansion  program 
requirements.  A  State  plan  under  title 
XXI  for  a  State  that  elects  to  obtain 
health  benefits  coverage  through  its 
Medicaid  plan  must — 

(1)  Meet  the  requirements  of — 
(i)  Subpart  A; 


(ii)  Subpart  B  (to  the  extent  that  the 
State  claims  administrative  costs  under 
tiUe  XXI); 

(iii)  Subpart  F  (with  respect  to 
determination  of  the  allotment  for 
piuposes  of  the  enhanced  matching  rate, 
determination  of  the  enhanced  matching 
rate,  and  payment  of  any  claims  for 
administrative  costs  imder  title  XXI 
only); 

(iv)  Subpart  G;  and 

(v)  Subpart  J  (if  the  State  claims 
administrative  costs  under  title  XXI  and 
seeks  a  waiver  of  limitations  on  such 
claims  based  on  a  community  based 
health  delivery  system). 

(2)  Be  consistent  with  the  State's 
Medicaid  State  plan,  or  an  approvable 
amendment  to  that  plan,  as  required 
under  title  XIX. 

(d)  Separate  child  health  program 
requirements.  A  State  that  elects  to 
obtain  health  benefits  coverage  under  its 
plan  through  a  separate  child  health 
program  must  meet  all  the  requirements 
of  part  457. 

(e)  Combination  program 
requirements.  A  State  that  elects  to 
obtain  health  benefits  coverage  through 
both  a  separate  child  health  program 
and  a  Medicaid  expansion  program 
must  meet  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section. 

$457.80    Currant  State  child  haaltt) 
Insurance  coverage  and  coordination. 

A  State  plan  must  include  a 
description  of — 

(a)  The  extent  to  which,  and  manner 
in  which,  children  in  the  State, 
including  targeted  low-income  children 
and  other  classes  of  children,  by  income 
level  and  other  relevant  factors, 
currently  have  creditable  health 
coverage  (as  defined  in  §457.10)  and.  if 
sufficient  information  is  available, 
whether  the  creditable  health  coverage 
they  have  is  under  public  health 
insurance  programs  or  health  insiuance 
programs  that  involve  public-private 
partnerships; 

(b)  Current  State  efforts  to  provide  or 
obtain  creditable  health  coverage  for 
uncovered  children,  including  the  steps 
the  State  is  taking  to  identify  and  enroll 
all  uncovered  children  who  are  eligible 
to  participate  in  public  health  insurance 
programs  and  health  insurance 
programs  that  involve  public-private 
partnerships;  and 

(c)  Procedures  the  State  uses  to 
accomplish  coordination  of  SCHIP  with 
other  public  and  private  health 
insurance  programs,  sources  of  health 
benefits  coverage  for  children,  and 
relevant  child  health  programs,  such  as 
title  V,  that  provide  health  care  services 
for  low-income  children.  Such 
procedures  include  those  designed  to — 
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(1)  Increase  the  number  of  children 
with  creditable  health  coverage; 

(2)  Assist  in  the  enrollment  in  SCHIP 
of  children  determined  ineligible  for 
Medicaid;  and 

(3)  Ensure  that  only  eligible  targeted 
low-income  children  are  covered  under 
SCHIP,  such  as  those  procedures 
required  imder  §§  457.350  and  457.353, 
as  applicable. 

§457.90    Outreach. 

(a)  Procedures  required.  A  State  plan 
must  include  a  description  of 
procedures  used  to  inform  families  of 
children  likely  to  be  eligible  for  child 
health  assistance  imder  the  plan  or 
under  other  public  or  private  health 
coverage  programs  of  the  availability  of 
the  programs,  and  to  assist  them  in 
enrolling  their  children  in  one  of  the 
programs. 

(b)  Examples.  Outreach  strategies  may 
include  but  are  not  limited  to  the 
following: 

(1)  Education  and  awareness 
campaigns,  including  targeted  mailings 
and  information  distribution  through 
various  organizations. 

(2)  Enrollment  simplification,  such  as 
simplified  or  joint  application  forms. 

(3)  Apphcation  assistance,  including 
opportimities  to  apply  for  child  health 
assistance  under  the  plan  through 
community-based  organizations  and  in 
combination  with  other  benefits  and 
services  available  to  children. 

$  457.1 10    Enrollment  assistance  and 
information  requirements. 

(a)  Information  disclosure.  The  State 
must  make  accurate,  easily  understood, 
linguistically  appropriate  information 
available  to  families  of  potential 
applicants,  applicants  and  enroUees, 
and  provide  assistance  to  these  families 
in  making  informed  decisions  about 
their  health  plans,  professionals,  and 
facilities. 

(b)  Required  information.  The  State 
must  make  available  to  potential 
appliceints  and  provide  applicants  and 
enrollees  the  following  information  in  a 
timely  manner: 

(1)  Types  of  benefits,  and  eunount, 
duration  and  scope  of  benefits  available 
under  the  program. 

(2)  Cost-sharing  requirements  as 
described  in  §457.525. 

(3)  Names  and  locations  of  current 
participating  providers. 

(4)  If  an  enrollment  cap  is  in  effect  or 
the  State  is  using  a  waiting  list,  a 
description  of  the  procedures  relating  to 
the  cap  or  waiting  list,  including  the 
process  for  deciding  which  children 
will  be  given  priority  for  enrollment, 
how  children  will  be  informed  of  their 
status  on  a  waiting  list  and  the 


circumstances  under  which  enrollment 
will  reopen. 

(5)  Information  on  physician 
incentive  plans  as  required  by 
§457.985. 

(6)  Review  processes  available  to 
applicants  and  enrollees  as  described  in 
the  State  plan  pursuant  to  §457.1120. 

§  457.1 20    Public  involvement  in  program 
development. 

A  State  plan  must  include  a 
description  of  the  method  the  State  uses 
to— 

(a)  Involve  the  public  in  both  the 
design  and  initial  implementation  of  the 
program; 

(b)  Ensure  ongoing  public 
involvement  once  the  State  plan  has 
been  implemented;  and 

(c)  Ensure  interaction  with  Indian 
Tribes  and  organizations  in  the  State  on 
the  development  and  implementation  of 
the  procedures  required  at  §  457.125. 

§457.125    Provision  of  child  health 
assistance  to  American  Indian  and  Alaska 
Native  children. 

(a)  Enrollment.  A  State  must  include 
in  its  State  plan  a  description  of 
procedures  used  to  ensure  the  provision 
of  child  health  assistance  to  American 
Indian  and  Alaska  Native  children. 

(b)  Exemption  from  cost  sharing.  The 
procedures  required  by  paragraph  (a)  of 
this  section  must  include  an  exemption 
from  cost  sharing  for  American  Indian 
and  Alaska  Native  children  in 
accordance  with  §457.535. 

§  457.1 30    Civil  rights  assurance. 

The  State  plan  must  include  an 
assurance  that  the  State  will  comply 
with  all  applicable  civil  rights 
requirements,  including  title  VI  of  the 
Civil  Rights  Act  of  1964,  title  II  of  the 
Americans  with  DisabiUties  Act  of  1990, 
section  504  of  the  Rehabilitation  Act  of 
1973,  the  Age  Discrimination  Act  of 
1975,  45  CFR  part  80,  part  84,  and  part 
91,  and  28  CFR  part  35. 

§  457.1 35    Assurance  of  compliance  with 
other  provisions. 

The  State  plan  must  include  an 
assurance  that  the  State  will  comply, 
under  title  XXI,  with  the  following 
provisions  of  titles  XIX  and  XI  of  the 
Social  Security  Act: 

(a)  Section  1902(a)(4)(C)  (relating  to 
conflict  of  interest  standards). 

(b)  Paragraphs  (2),  (16)  and  (17)  of 
section  1903(i)  (relating  to  limitations 
on  payment). 

(c)  Section  1903(w)  (relating  to 
limitations  on  provider  donations  and 
taxes). 

(d)  Section  1132  (relating  to  periods 
within  which  claims  must  be  filed). 


§457.140    Budget 

The  State  plan,  or  plan  amendment 
that  has  a  significant  impact  on  the 
approved  budget,  must  include  a  budget 
that  describes  the  State's  planned 
expenditures  for  a  1-year  period.  The 
budget  must  describe — 

(a)  Planned  use  of  funds,  including — 

(1)  Projected  amount  to  be  spent  on 
health  services; 

(2)  Projected  amount  to  be  spent  on 
administrative  costs,  such  as  outreach, 
child  health  initiatives,  and  evaluation; 
and 

(3)  Assumptions  on  which  the  budget 
is  based,  including  cost  per  child  and 
expected  enrollment;  and 

(b)  Projected  sources  of  non-Federal 
plan  expenditures,  including  any 
requirements  for  cost  sharing  by 
enrollees. 

§457.150    HCFA  review  of  State  plan 
ihaterial. 

(a)  Basis  for  action.  HCFA  reviews 
each  State  plan  and  plan  amendment  to 
determine  whether  it  meets  or  continues 
to  meet  the  requirements  for  approval 
under  relevant  Federal  statutes, 
regulations,  and  guidelines  furnished  by 
HCFA  to  assist  in  the  interpretation  of 
these  regulations. 

(b)  Action  on  complete  plan.  HCFA 
approves  or  disapproves  the  State  plan 
or  plan  amendment  only  in  its  entirety. 

(c)  Authority.  The  HCFA 
Administrator  exercises  delegated 
authority  to  review  and  then  to  approve 
or  disapprove  the  State  plan  or  plan 
amendment,  or  to  determine  that 
previously  approved  material  no  longer 
meets  the  requirements  for  approval. 
The  Administrator  does  not  make  a  final 
determination  of  disapproval  without 
first  consulting  the  Secretary. 

(d)  Initial  submission.  The 
Administrator  designates  an  official  to 
receive  the  initial  submission  of  State 
plans. 

(e)  Review  process.  (1)  The 
Administrator  designates  an  individual 
to  coordinate  HCFAs  review  for  each 
State  that  submits  a  State  plan. 

(2)  HCFA  notifies  the  State  of  the 
identity  of  the  designated  individual  in 
the  first  correspondence  relating  to  that 
plan,  and  at  any  time  there  is  a  change 
in  the  designated  individual. 

(3)  In  the  temporary  absence  of  the 
designated  individual  during  regular 
business  hours,  an  alternate  individual 
will  act  in  place  of  the  designated 
individual. 

§  457.160    Notice  and  timing  of  HCFA 
action  on  State  plan  material. 

(a)  Notice  affinal  determination.  The 
Administrator  provides  written 
notification  to  the  State  of  the  approval 
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or  disapproval  of  a  State  plan  or  plan 
amendment. 

(b)  Timing.  (1)  A  State  plan  or  plan 
amendment  will  be  considered 
approved  unless  HCFA,  within  90 
calendar  days  after  receipt  of  the  State 
plan  or  plan  amendment  in  the  HCFA 
central  ofRce,  sends  the  State — 

(i)  Written  notice  of  disapproval;  or 

(ii)  Written  notice  of  additional 
information  it  needs  in  order  to  make  a 
final  determination. 

(2)  A  State  plan  or  plan  amendment 
is  considered  received  when  the 
designated  official  or  individual,  as 
determined  in  §  457.150(d)  and  (e), 
receives  an  electronic,  fax  or  paper  copy 
of  the  complete  material. 

(3)  If  HCFA  requests  additional  ' 
information,  the  90-day  review  period 
for  HCFA  action  on  the  State  plan  or 
plan  amendment — 

(i)  Stops  on  the  day  HCFA  sends  a 
written  request  for  additional 
information  or  the  next  business  day  if 
the  request  is  sent  on  a  Federal  holiday 
or  weekend:  and 

(ii)  Resiunes  on  the  next  calendar  day 
after  the  HCFA  designated  individual 
receives  an  electronic,  fax,  or  hard  copy 
fit)m  the  State  of  all  the  requested 
additional  information,  imless  the 
information  is  received  after  5  p.m. 
eastern  standard  time  on  a  day  prior  to 
a  non-business  day  or  any  time  on  a 
non-business  day,  in  which  case  the 
review  period  resiunes  on  the  following 
business  day. 

(4)  The  90-day  review  period  caimot 
stop  or  end  on  a  non-business  day.  If  the 
90th  calendar  day  falls  on  a  non- 
business day,  HCFA  will  consider  the 
90th  day  to  be  the  next  business  day. 

(5)  HCFA  may  send  written  notice  of 
its  need  for  additional  information  as 
many  times  as  necessary  to  obtain  the 
complete  information  necessary  to 
review  the  State  plan  or  plan 
amendment. 

1457.170    Withdrawal  process. 

(a)  Withdmwal  of  proposed  State 
plans  or  plan  amendments.  A  State  may 
withdraw  a  proposed  State  plan  or  plan 
amendment,  or  any  portion  of  a 
proposed  State  plan  or  plan 
amendment,  at  any  time  during  the 
review  process  by  providing  written 
notice  to  HCFA  of  the  withdrawal. 

Qi)  Withdrawal  of  approved  State 
plans.  A  State  may  request  withdrawal 
of  an  approved  State  plan  by  submitting 
a  State  plan  amendment  to  HCFA  in 
accordance  with  §457.60. 


Subpart  B— General  Administration— 
Reviews  and  Audits;  Withholding  for 
Failure  to  Comply;  Deferral  and 
Disallowance  of  Claims;  Reduction  of 
Federal  Medical  Payments 

3.  A  new  §457.203  is  added  to  read 
as  follows: 

§  457.203    Administrative  and  judicial 
review  of  action  on  State  plan  material. 

(a)  Request  for  reconsideration.  Any 
State  dissatisfied  with  the 
Administrator's  action  on  State  plan 

-  material  under  §  457.150  may,  within  60 
days  after  receipt  of  the  notice  of  final 
determination  provided  under 
§  457.160(a),  request  that  the 
Administrator  reconsider  whether  the 
State  plan  or  plan  amendment  conforms 
with  the  requirements  for  approval. 

(b)  Notice  of  hearing.  Within  30  days 
after  receipt  of  the  request,  the 
Administrator  notifies  the  State  of  the 
time  and  place  of  a  hearing  to  be  held 
for  the  purpose  of  reconsideration. 

(c)  Hearing  procedures.  The  hearing 
procedures  set  forth  in  part  430,  subpart 
D  of  this  chapter  govern  a  hearing 
requested  under  this  section. 

(d)  Effect  of  hearing  decision.  HCFA 
does  not  delay  the  denial  of  Federal 
funds,  if  required  by  the  Administrator's 
original  determination,  pending  a 
hearing  decision.  If  the  Administrator 
determines  that  his  or  her  original 
decision  was  incorrect,  HCFA  will  pay 
the  State  a  liunp  sum  equal  to  any  funds 
incorrectly  denied. 

4.  Paragraph  (d)(2)  of  §  457.204  is 
revised  to  read  as  follows: 

§  457.204    WittihoMing  of  payment  for 
failure  to  comply  with  Federal  requirements. 

***** 

(d)*  *  * 

(2)  Opportunity  for  corrective  action. 
If  enforcement  actions  are  proposed,  the 
State  must  submit  evidence  of  corrective 
action  related  to  the  findings  of 
noncompliance  to  the  Adnoinistrator 
within  30  days  fi-om  the  date  of  the 
preliminary  notification.  Corrective 
action  is  action  to  ensiue  that  the  plan 
is,  and  will  be,  administered  consistent 
with  appUcable  law  and  regulations,  to 
ameliorate  past  deficiencies  in  plan 
administration,  or  to  ensvue  that 
enrollees  will  be  treated  equitably. 
***** 

5.  Paragraph  (a)  of  §  457.208  is  revised 
to  read  as  follows: 

§457.208    Judicial  review. 

(a)  Right  to  judicial  review.  Any  State 
dissatisfied  with  the  Administrator's 
final  determination  on  approvability  of 
plan  material  (§  457.203)  or  compliance 


with  Federal  requirements  (§  457.204) 
has  a  right  to  judicial  review. 


§457.234    [Removed] 

6.  Section  457.234  is  removed. 

7.  New  subparts  C,  D,  and  E  are  added 
to  read  as  follows: 

Subpart  C— State  Plan  Requirements: 
Eliglt>ility,  Screening,  Applications,  and 
Enrollment 

Sec. 

457.300  Basis,  scope,  and  applicability. 

457.301  Definitions  and  use  of  terms. 
457.305  State  plan  provisions. 
457.310  Targeted  low-income  child. 
457.320  Other  eligibility  standards. 
457.340  Application  for  and  enrollment  in 

a  separate  child  health  program. 
457.350    Eligibility  screening  and 

facilitation  of  Medicaid  enrollment. 
457.353    Monitoring  and  evaluation  of 

screening  process. 
457.355     Presumptive  eligibility. 
457.380    Eligibility  verification. 

Sut)part  D— State  Plan  Requirements: 
Coverage  and  Benefits 

457.401  Basis,  scope,  and  applicability. 

457.402  Definition  of  child  health 
assistance. 

457.410    Health  benefits  coverage  options. 
457.420    Benchmark  health  benefits 
coverage. 

457.430  Benchmark-equivalent  health 
benefits  coverage. 

457.431  Actuarial  report  for  benchmark- 
equivalent  coverage. 

457.440    Existing  comprehensive  State- 
based  coverage. 

457.450    Secretary-approved  coverage. 

457.470    Prohibited  coverage. 

457.475    Limitations  on  coverage:  Abortions. 

457.480    Preexisting  condition  exclusions 
and  relation  to  other  laws. 

457.490    Delivery  and  utilization  control 
systems. 

457.495    State  assurance  of  access  to  care 
and  procedures  to  assure  quality  and 
appropriateness  of  care. 

Sut>part  E— State  Plan  Requirements: 
Enrollee  Financial  Responsibilities 

457.500    Basis,  scope,  and  applicability. 
457.505    General  State  plan  requirements. 
457.510    Premiums,  enrollment  fees,  or 

similar  fees:  State  plan  requirements. 
457.515    Co-payments,  coinsurance, 

deductibles,  or  similar  cost-sharing 

charges:  State  plan  requirements. 
457.520    Cost  sharing  for  well-baby  and 

well-child  care  services. 
457.525    Public  schedule. 
457.530    General  cost-sharing  protection  for 

lower  income  children. 
457.5.35    Cost-sharing  protection  to  ensure 

enrollment  of  American  Indians  and 

Alaska  Natives. 
457.540    Cost-sharing  charges  for  children  in 

families  with  incomes  at  or  below  150 

percent  of  the  FPL. 
457.555    Maximum  allowable  cost-sharing 

charges  on  lai^etedjow-income  children 

in  families  with  income  from  101  to  150 

percent  of  the  FPL. 
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457.560    Cumulative  cost-sharing  maximum. 
457.570    Disenrollment  protections. 

Subpart  C — State  Plan  Requirements: 
Eligibility,  Screening,  Applications, 
and  Enrollment 

§457.300    Basis,  scope,  and  applicability. 

(a)  Statutory  basis.  This  subpart 
interprets  and  implements  — 

(1)  Section  2102  of  the  Act,  which 
relates  to  eligibility  standards  and 
methodologies,  coordination  with  other 
health  insurance  programs,  and 
outreach  and  enrollment  efforts  to 
identify  and  enroll  children  who  are 
eligible  to  participate  in  other  public 
he^th  insurance  programs; 

(2)  Section  2105(c)T6)(B)  of  the  Act, 
which  relates  to  the  prohibition  against 
expenditures  for  child  health  assistance 
provided  to  children  eligible  for 
coverage  imder  other  Federal  health 
care  programs  other  than  programs 
operated  or  financed  by  the  Indian 
Health  Service;  and 

(3)  Section  2110(b)  of  the  Act,  which 
provides  a  definition  of  targeted  low- 
income  child. 

(b)  Scope.  This  subpart  sets  forth  the 
requirements  relating  to  eligibility 
standards  and  to  screening,  application 
and  enrollment  procedures. 

(c)  Applicability.  The  requirements  of 
this  subpart  apply  to  child  health 
assistance  provided  under  a  separate 
child  health  program.  Regulations 
relating  to  eligibility,  screening, 
applications  and  enrollment  that  are 
applicable  to  a  Medicaid  expansion 
program  are  found  at  §431.636,  §435.4, 
§435.229,  §435.1102,  §436.3, 
§436.229,  and  §436.1102  of  this 
chapter. 

§  457.301    Definitions  and  use  of  terms. 

As  used  in  this  subpart — 

Joint  application  means  a  form  used 
to  apply  for  the  separate  child  health 
program  that,  when  transmitted  to  the 
Medicaid  agency  following  a  screening 
that  shows  the  child  is  potentially 
eligible  for  Medicaid,  may  also  be  used 
to  apply  for  Medicaid. 

Qualified  entity  means  an  entity  that 
is  determined  by  the  State  to  be  capable 
of  making  determinations  of 
presumptive  eligibility  for  children,  and 
that— 

(1)  Furnishes  health  care  items  and 
services  covered  under  the  approved 
plan  and  is  eligible  to  receive  payments 
imder  the  approved  plan; 

(2)  Is  authorized  to  determine 
eligibility  of  a  child  to  participate  in  a 
Head  Start  program  under  the  Head 
Start  Act; 

(3)  Is  authorized  to  determine 
eligibility  of  a  child  to  receive  child  care 


services  for  which  financial  assistance  is 
provided  imder  the  Child  Care  and 
Development  Block  Grant  Act  of  1990; 

(4)  Is  authorized  to  determine 
eligibility  of  an  infant  or  child  to  receive 
assistance  under  the  special  nutrition 
program  for  women,  infants,  and 
children  (WIC)  imder  section  17  of  the 
Child  Nutiition  Act  of  1966; 

(5)  Is  an  elementary  or  secondary 
school,  as  defined  in  section  14101  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  8801); 

(6)  Is  an  elementary  or  secondary 
school  operated  or  supported  by  the 
Bureau  of  Indian  Affiadrs; 

(7)  Is  a  State  or  Tribal  child  support 
enforcement  agency; 

(8)  Is  an  organization  that  is  providing 
emergency  food  and  shelter  under  a 
grant  under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act; 

(9)  Is  a  State  or  Tribal  office  or  entity 
involved  in  enrollment  in  the  program 
under  Part  A  of  title  IV,  tide  XIX,  or  title 
XXI;  or 

(10)  Is  an  entity  that  determines 
eligibiUty  for  any  assistance  or  benefits 
provided  under  any  program  of  public 
or  assisted  housing  that  receives  Federal 
funds,  including  the  program  under 
section  8  or  any  other  section  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437)  or  under  the  Native 
American  Housing  Assistance  and  Self 
Determination  Act  of  1996  (25  U.S.C. 
4101  etseq.y,  or 

(11)  Any  other  entity  the  State  so 
deems,  as  approved  by  the  Secretary. 

Period  of  presumptive  eligibility 
means  a  period  that  begins  on  the  date 
on  which  a  qualified  entity  determines 
that  a  child  is  presumptively  eligible 
and  ends  with  the  earlier  of — 

(1)  In  the  case  of  a  child  on  whose 
behalf  a  separate  child  health  program 
application  has  been  filed,  the  day  on 
which  a  decision  is  made  on  that 
application;  or 

(2)  In  the  case  of  a  child  on  whose 
behalf  an  application  for  the  separate 
child  health  program  has  not  been  filed, 
the  last  day  of  the  month  following  the 
month  in  which  the  determination  of 
presumptive  eligibility  was  made. 

Public  agency  means  a  State,  county, 
city  or  other  type  of  municipal  agency, 
including  a  public  school  district, 
transportation  district,  irrigation 
district,  or  any  other  type  of  public 
entity. 

Presumptive  income  standard  means 
the  highest  income  eligibility  standard 
established  under  the  plan  that  is  most 
likely  to  be  used  to  establish  eligibility 
of  a  child  of  the  age  involved. 

§457.305    State  plan  provisions. 

The  State  plan  must  include  a 
description  of — 


(a)  The  standards,  consistent  with 
§§  457.310  and  457.320,  used  to 
determine  the  eligibility  of  children  for 
coverage  imder  the  State  plan. 

(b)  The  State's  policies  governing 
enrollment  and  disenrollment; 
processes  for  screening  applicant 
children  for  and,  if  eligible,  fecilitating 
their  enrollment  in  Medicaid:  and 
processes  for  implementing  waiting  lists 
and  enrollment  caps  (if  any). 

§457.310    Targeted  low-income  cttild. 

(a)  Definition.  A  targeted  low-income 
child  is  a  child  who  meets  the  standards 
set  forth  below  and  the  eligibility 
standards  established  by  the  State  under 
§457.320. 

(b)  Standards.  A  targeted  low-income 
child  must  meet  the  following 
standards: 

(1)  Financial  need  standard.  A 
targeted  low-income  child: 

(i)  Has  a  family  income  at  or  below 
200  percent  of  the  Federal  poverty  line 
for  a  femily  of  the  size  involved; 

(ii)  Resides  in  a  State  with  no 
Medicaid  applicable  income  level  or; 

(iii)  Resides  in  a  State  that  has  a 
Medicaid  appUcable  income  level  and 
has  family  income  that  either — 

(A)  Exceeds  the  Medicaid  applicable 
income  level  for  the  age  of  such  child, 
but  not  by  more  than  50  percentage 
points;  or 

(B)  Does  not  exceed  the  income  level 
specified  for  such  child  to  be  eligible  for 
medical  assistance  under  policies  of  the 
State  plan  under  tide  XIX  on  June  1, 
1997. 

(2)  No  other  coverage  standard.  A 
targeted  low-income  child  must  not 
be— 

(i)  Found  eligible  or  potentially 
eligible  for  Medicaid  under  policies  of 
the  State  plan  (determined  through 
either  the  Medicaid  appUcation  pr(x:ess 
or  the  screening  process  described  at 
§457.350);  or 

(ii)  Covered  under  a  group  health  plan 
or  under  health  insurance  coverage,  as 
defined  in  section  2791  of  the  Public 
Health  Service  Act,  unless  the  plan  or 
health  insurance  coverage  program  has 
been  in  operation  since  before  July  1 . 
1997  and  is  administered  by  a  State  that 
receives  no  Federal  funds  for  the 
program's  operation.  A  child  is  not 
considered  covered  under  a  group 
health  plan  or  health  insurance  coverage 
if  the  child  does  not  have  reasonable 
geographic  access  to  care  under  that 
plan. 

(3)  For  purposes  of  this  section, 
policies  of  the  State  plan  under  tide  XIX 
plan  include  policies  under  a  Statewide 
demonstration  project  under  section 
1115(a)  of  the  Act  other  than  a 
demonstration  project  that  covered  an 
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expanded  group  of  eligible  children  but 
that  either — 

(i)  Did  not  provide  inpatient  hospital 
coverage;  or 

(ii)  Limited  eligibility  to  children 
previously  enrolled  in  Medicaid, 
imposed  premiums  as  a  condition  of 
initial  or  continued  enrollment,  and  did 
not  impose  a  general  time  limit  on 
eligibility. 

(c)  Exclusions.  Notwithstanding 
paragraph  (a)  of  this  section,  the 
following  groups  are  excluded  from  the 
definition  of  targeted  low-income 
children: 

(1)  Children  eligible  for  certain  State 
health  benefits  coverage,  (i)  A  targeted 
low-income  child  may  not  be  eligible  for 
health  benefits  coverage  under  a  State 
health  benefits  plan  in  the  State  on  the 
basis  of  a  family  member's  employment 
with  a  public  agency,  even  if  the  fanuly 
declines  to  accept  the  coverage. 

(ii)  A  child  is  considered  eugible  for 
health  benefits  coverage  under  a  State 
health  benefits  plan  if  a  more  than 
nominal  contribution  to  the  cost  of 
health  benefits  coverage  imder  a  State 
health  benefits  plan  is  available  from 
the  State  or  public  agency  with  respect 
to  the  child  or  would  have  been 
available  frt)m  those  sources  on 
November  8,  1999.  A  contribution  is 
considered  more  than  nominal  if  the 
State  or  public  agency  makes  a 
contribution  toward  the  cost  of  an 
employee's  dependent(s)  that  is  $10  per 
family,  per  month,  more  than  the  State 
or  public  agency's  contribution  toward 
the  cost  of  covering  the  employee  only. 

(2)  Residents  of  an  institution.  A  child 
must  not  be — 

(i)  An  inmate  of  a  public  institution 
as  defined  at  §435.1009  of  this  chapter; 
or 

(ii)  A  patient  in  an  institution  for 
mental  diseases,  as  defined  at 
§435.1009  of  this  chapter,  at  the  time  of 
initial  application  or  any 
redetermination  of  eligibility. 

§457.320    Other  eligibility  standards. 

(a)  Eligibility  standards.  To  the  extent 
consistent  with  tide  XXI  of  the  Act  and 
except  as  provided  in  paragraph  (b)  of 
this  section,  the  State  plan  may  adopt 
eligibility  standards  for  one  or  more 
groups  of  children  related  to — 

(1)  Geographic  area(s)  served  by  the 
plan; 

(2)  Age  (up  to,  but  not  including,  age 
19); 

(3)  Income; 

(4)  Resources; 

(5)  Spenddowns; 

(6)  Disposition  of  resources; 
(7XResidency,  in  accordance  with 

paragraph  (d)  of  this  section; 

(8)  Disability  status,  provided  that 
such  standards  do  not  restrict  eligibility; 


(9)  Access  to,  or  coverage  under,  other 
health  coverage;  and 

(10)  Duration  of  eligibility,  in 
accordance  with  pan^raph  (e)  of  this 
section. 

(b)  Prohibited  eligibility  standards.  In 
establishing  eligibility  standards  and 
methodologies,  a  State  may  not — 

(1)  Cover  children  with  a  higher 
family  income  without  covering 
children  with  a  lower  family  income 
within  any  defined  group  of  covered 
targeted  low-income  children; 

(2)  Deny  eligibility  based  on  a 
preexisting  medical  condition; 

(3)  Discriminate  on  the  basis  of 
diagnosis; 

(4)  Require  that  any  individual 
provide  a  social  security  number  (SSN), 
including  the  SSN  of  the  applicant  child 
or  that  of  a  family  member  whose 
income  or  resources  might  be  used  in 
making  the  child's  eligibility 
determination;  ' 

(5)  Exclude  American  Indian  or 
Alaska  Native  children  based  on 
eligibility  for,  or  access  to,  medical  care 
funded  by  the  Indian  Health  Service; 

(6)  Exclude  individuals  based  on 
citizenship  or  nationality,  to  the  extent 
that  the  children  are  U.S.  citizens,  U.S. 
nationals  or  qualified  aliens,  (as  defined 
at  section  431  of  the  Personal 
Responsibility  and  Work  Opportrmity 
Reconciliation  Act  (PRWORA)  of  1996, 
as  amended  by  the  BBA  of  1997.  except 
to  the  extent  that  section  403  of 
PRWORA  precludes  them  from 
receiving  Federal  means-tested  public 
benefits);  or 

(7)  Violate  any  other  Federal  laws  or 
regidations  pertaining  to  eligibility  for  a 
separate  child  health  program  under 
tide  XXI. 

(c)  Self-declaration  of  citizenship.  In 
establishing  eligibility  for  coverage 
imder  a  separate  child  health  plan,  a 
State  may  accept  self-declaration  of 
citizenship  (including  nationals  of  the 
U.S.),  provided  that  the  State  has 
implemented  effective,  fair,  and 
nondiscriminatory  procedures  for 
ensuring  the  integrity  of  its  application 
process. 

(d)  Residency.  The  State  may  establish 
residency  requirements,  except  that  a 
State  may  not — 

(1)  Impose  a  durational  residency 
requirement; 

(2)  Preclude  the  following  individuals 
from  declaring  residence  in  a  State — 

(i)  A  non-institutionalized  child  who 
is  not  a  ward  of  the  State,  if  the  child 
is  physically  located  in  that  State, 
including  as  a  result  of  the  parent's  or 
caretaker's  employment  in  that  State; 

(ii)  An  institutionalized  child  who  is 
not  a  ward  of  a  State,  if  the  State  is  the 
State  of  residence  of  the  child's 


custodial  parent's  or  caretaker  at  the 
time  of  placement; 

(iii)  A  child  who  is  a  ward  of  a  State, 
regardless  of  the  child's  physical 
location;  or 

"  (iv)  A  child  whose  custodial  parent  or 
caretaker  is  involved  in  work  of  a 
transient  nature,  if  the  State  is  the 
parent's  or  caretaker's  home  State. 

(e)  Duration  of  eligibility.  (1)  The  State 
may  not  impose  a  lifetime  cap  or  other 
time  limit  on  the  eligibility  of  an 
individual  applicant  or  enrollee,  based 
on  the  length  of  time  such  applicant  or 
enrollee  has  received  benefits  under  the 
State's  separate  child  health  program. 

(2)  Eligibility  must  be  redetermined  at 
least  every  12  months. 

§  457.340    Application  for  and  enrollment  In 
a  separate  child  health  program. 

(a)  Application  assistance.  A  State 
must  afford  families  an  opportunity  to 
apply  for  child  health  assistance 
without  delay,  provided  that  the  State 
has  not  reached  an  approved  enrollment 
cap,  and  offer  assistance  to  families  in 
understanding  and  completing 
applications  and  in  obtaining  any 
required  documentation. 

(b)  Notice  of  rights  and 
responsibilities.  A  State  must  inform 
applicants  at  the  time  of  application,  in 
writing  and  orally  if  appropriate,  about 
the  application  and  eligibility 
requirements,  the  time  fi^me  for 
determining  eligibility,  and  the  right  to 
review  of  eligibility  determinations  as 
described  in  §457.1130. 

(c)  Timely  determinations  of 
eligibility.  (1)  The  agency  must  promptly 
determine  eligibility  and  issue  a  notice 
of  decision  within  die  time  standards 
established,  except  in  circumstances 
that  are  beyond  the  agency's  control. 

(2)  A  State  must  establish  time 
standiu-ds  for  determining  eligibility. 
These  standards  may  not  exceed  forty- 
five  calendar  days  (excluding  days 
during  which  the  application  has  been 
suspended,  pursuant  to  §  457.350(f)(1)). 

(3)  In  applying  the  time  standards,  Uie 
State  must  define  "date  of  application" 
and  must  count  each  calendar  day  fit)m 
the  date  of  application  to  the  day  the 
agency  mails  or  otherwise  provides 
notice  of  its  eligibility  decision. 

(d)  Notice  of  decision  concerning 
eligibility.  A  State  must  provide  each 
applicant  or  enrollee  a  written  notice  of 
any  decision  on  the  application  or  other 
determination  concerning  eligibility. 

(1)  If  eligibility  is  appro veci,  the  notice 
must  include  information  on  the 
enrollee's  rights  and  responsibilities 
under  the  program,  including  the 
opportunity  for  review  of  matters 
described  in  §457.1130. 

(2)  If  eligibility  is  denied,  suspended 
or  terminated,  the  State  must  provide 
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notice  in  accordance  with  §  457.1180.  In 
the  case  of  a  suspension  or  termination 
of  eligibility,  the  State  must  provide 
sufficient  notice  to  enable  the  child's 
parent  or  caretaker  to  take  any 
appropriate  actions  that  may  be  required 
to  allow  coverage  to  continue  without 
interruption. 

(e)  Effective  date  of  eligibility.  A  State 
must  specify  a  method  for  determining 
the  effective  date  of  eligibility  for  its 
separate  child  health  program,  which 
can  be  determined  based  on  the  date  of 
application  or  through  any  other 
reasonable  method. 

§  457.350    Eligitilllty  screening  and 
facilitation  of  Medicaid  enrollnoent. 

(a)  State  plan  requirement.  The  State 
plan  must  include  a  description  of — 

(1)  The  screening  procedures  that  the 
State  will  use,  at  intake  and  any  follow- 
up  eligibility  determination,  including 
any  periodic  redetermination,  to  ensure 
that  only  targeted  low-income  children 
are  furnished  child  health  assistance 
imder  the  plan;  and 

(2)  The  procedures  that  the  State  will 
use  to  ensure  that  the  Medicaid 
application  and  enrollment  process  is 
initiated  and  that  Medicaid  enrollment 
is  facilitated  for  children  foimd,  through 
the  screening  process,  to  be  potentially 
eligible  for  Medicaid. 

(d)  Screening  objectives.  A  State  must 
use  screening  procedures  to  identify,  at 
a  minimum,  any  applicant  or  enrollee 
who  is  potentially  eligible  for  Medicaid 
under  one  of  the  poverty-level-related 
groups  described  in  section  1902(1)  of 
the  Act,  section  1931  of  the  Act,  or  a 
Medicaid  demonstration  project 
approved  imder  section  1115  of  the  Act, 
applying  whichever  standard  and 
corresponding  methodology  generally 
results  in  a  higher  income  eligibility 
level  for  the  age  group  of  the  child  being 
screened. 

(c)  Income  eligibility  test.  To  identify 
the  children  described  in  paragraph  (b) 
of  this  section,  a  State  must  either 
initially  apply  the  gross  income  test 
described  in  paragraph  (c)(1)  of  this 
section  and  then  use  an  adjusted  income 
test  described  in  paragraph  (c)(2)  of  this 
section  for  applicants  whose  gross 
income  is  above  the  appropriate 
Medicaid  income  standard,  or  use  only 
the  adjusted  income  test. 

(1)  Initial  gross  income  test.  Under 
this  test,  a  State  initially  screens  for 
Medicaid  eligibility  by  comparing  gross 
family  income  to  the  appropriate 
Medicaid  income  standard. 

(2)  Adjusted  income  test.  Under  this 
test,  a  State  screens  for  Medicaid 
eligibility  by  comparing  adjusted  family 
income  to  the  appropriate  Medicaid 
income  standard.  The  State  must  apply 


Medicaid  standards  and  methodologies 
relating  to  income  for  the  particular 
Medicaid  eligibility  group,  including  all 
income  exclusions  and  disregards, 
except  those  that  apply  only  in  very 
limited  circumstances. 

(d)  Resource  eligibility  test.  (1)  If  a 
State  applies  a  resource  test  for  children 
imder  the  Medicaid  eligibility  group 
used  for  screening  purposes  as 
described  in  paragraph  (b)  of  this 
section  and  a  child  has  been  determined 
potentially  income  eligible  for 
Medicaid,  the  State  must  also  screen  for 
Medicaid  eligibility  by  comparing 
family  resources  to  the  appropriate 
Medicaid  resource  standard. 

(2)  In  conducting  the  screening,  the 
State  must  apply  Medicaid  standards 
and  methodologies  related  to  resources 
for  the  particular  Medicaid  eligibility 
group,  including  all  resource  exclusions 
and  disregards,  except  those  that  apply 
only  in  very  limited  circumstances. 

(e)  Children  found  potentially 
ineligible  for  Medicaid.  If  a  State  uses  a 
screening  procedure  other  than  a  full 
determination  of  Medicaid  eligibility 
under  all  possible  eligibilify  groups,  and 
the  screening  process  reveals  that  the 
child  does  not  appear  to  be  eligible  for 
Medicaid,  the  State  must  provide  the 
child's  family  vdth  the  foUowing  in 
writing: 

(1)  A  statement  that  based  on  a 
limited  review,  the  child  does  not 
appear  eligible  for  Medicaid,  but 
Medicaid  eligibility  can  only  be 
determined  based  on  a  full  review  of  a 
Medicaid  application  under  all 
Medicaid  eligibility  groups; 

(2)  Information  about  Medicaid 
eligibility  and  benefits;  and 

(3)  Information  about  how  and  where 
to  apply  for  Medicaid  under  all 
eligibility  groups. 

(f)  Children  found  potentially  eligible 
for  Medicaid.  If  the  screening  process 
reveals  that  the  child  is  potentially 
eligible  for  Medicaid,  the  State  must 
establish  procedures  in  coordination 
with  the  Medicaid  agency  that  facilitate 
enrollment  in  Medicaid  and  avoid 
duplicative  requests  for  information  and 
documentation  and  must — 

(1)  Except  as  provided  in  §457.355, 
find  the  child  ineligible,  provisionally 
ineligible,  or  suspend  the  child's 
application  for  the  separate  child  health 
program  unless  and  until  a  completed 
Medicaid  application  for  that  child  is 
denied,  or  the  child's  circumstances 
change,  and  promptly  transmit  the 
separate  child  health  application  to  the 
Medicaid  agency  as  provided  in 
paragraph  (f)(3)(ii)  of  this  section;  and 

(2)  If  a  State  uses  a  joint  application 
for  its  Medicaid  and  separate  child 


health  programs,  promptiy  transmit  the 
application,  or  the  information  obtained 
through  the  application,  and  all  relevant 
documentation  to  the  Medicaid  agency; 


or 


(3)  If  a  State  does  not  use  a  joint 
application  for  its  Medicaid  and 
separate  child  health  programs: 

(i)  Promptiy  inform  the  child's  parent 
or  caretaker  in  writing  and.  if 
appropriate,  orally  that  the  child  has 
been  found  likely  to  be  eligible  for 
Medicaid;  provide  the  family  with  a 
Medicaid  application  and  offer 
information  about  what,  if  any.  further 
information,  documentation,  or  other 
steps  are  needed  to  complete  the 
Medicaid  application  process;  and  offer 
assistance  in  completing  the  application 
process; 

(ii)  Promptiy  transmit  the  separate 
child  health  program  application;  or  the 
information  obtained  through  the 
application,  and  all  other  relevant 
information  and  documentation, 
including  the  results  of  the  screening 
process,  to  the  Medicaid  agency  for  a 
final  determination  of  Medicaid 
eligibility  in  accordance  with  the 
requirements  of  §§431.636  and 
457.1110  of  this  chapter;  or 

(4)  Establish  other  effective  and 
efficient  procedures,  in  coordination 
with  the  Medicaid  agency,  as  described 
and  approved  in  the  State  plan  that 
ensure  that  children  who  are  screened 
as  potentially  eligible  for  Medicaid  are 
able  to  apply  for  Medicaid  without 
delay  and,  if  eligible,  are  enrolled  in 
Medicaid  in  a  timely  manner;  and 

(5)  Determine  or  redetermine 
eligibilify  for  the  separate  child  health 
program,  if — 

(ij  The  State  is  notified  pursuant  to 
§  431.636  of  this  chapter  that  the  child 
has  been  found  ineligible  for  Medicaid, 
consistent  with  the  time  standards 
established  pursuant  to  §  457.340(c);  or 

(ii)  The  State  is  notified  prior  to  the 
final  Medicaid  eligibilify  determination 
that  the  child's  circumstances  have 
changed  and  another  screening  shows 
that  die  child  is  not  likely  to  be  eUgible 
for  Medicaid. 

(iii)  For  purposes  of  such 
determination  or  redetermination,  the 
State  must  not  require  the  child  to 
complete  a  new  application  for  the 
separate  child  health  program,  but  may 
require  supplemental  information  to 
account  for  any  changes  in  the  child's 
circumstances  that  may  affect  eligibility. 

(g)  Informed  application  decisions,  "to 
enable  a  family  to  make  an  informed 
decision  about  applying  for  Medicaid  or 
completing  the  Medicaid  application 
process,  a  State  must  provide  the  child's 
family  with  information,  in  writing, 
about — 
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(1)  The  State's  Medicaid  program, 
including  the  benefits  covered,  and 
restrictions  on  cost  sharing;  and 

(2)  EhgibiUty  rules  that  prohibit 
children  who  have  been  screened 
eligible  for  Medicaid  from  being 
enrolled  in  a  separate  child  health 
program,  other  than  provisional 
temporary  enrollment  while  a  final 
Medicaid  eligibility  determinauon  is 
being  made. 

(h)  Waiting  lists,  enrollment  caps  and 
closed  enrollment.  The  State  must 
establish  procedvu^s  to  ensure  that — 

(1)  The  procedures  developed  in 
accordance  with  this  section  have  been 
followed  for  each  child  applying  for  a 
separate  child  health  program  before 
placing  the  child  on  a  waiting  list  or 
otherwise  deferring  action  on  the  child's 
apphcation  for  the  separate  child  health 
program;  and 

(2)  Families  are  informed  that  a  child 
may  be  ehgible  for  Medicaid  if 
dnnunstances  change  while  the  child  is 
on  a  waiting  list  for  separate  child 
health  program. 

f  457.3S3    Monttming  and  evaluation  of 
scTMnlng  process. 

States  must  monitor  and  estabUsh  a 
mechanism  to  evaluate  the  screen  and 
enroll  process  described  at  §  457.350  to 
ensure  that  children  who  are  screened 
potentially  eligible  for  Medicaid  are 
enrolled  in  Medicaid,  if  eligible,  and 
that  children  who  are  foimd  ineligible 
for  Medicaid  are  enrolled  in  the  separate 
child  health  program,  if  eligible. 

1457.355    Presumptive  eligJbNity. 

Consistent  with  subpart  D  of  this  part, 
the  State  may  pay  costs  of  coverage 
under  a  separate  child  health  program, 
during  a  poiod  of  presiunptive 
eligibihty  for  children  applying  for 
coverage  under  the  separate  child  health 
program,  pending  the  screening  process 
and  a  final  determination  of  eligibility 
(including  applicants  found  through 
screening  to  be  potentially  ehgible  for 
Medicaid) 

(a)  Expenditures  for  covemge  during  a 
period  of  presumptive  eligibility.  (1) 
Expenditures  for  coverage  during  a 
period  of  presumptive  eligibility  for  a 
child  ultimately  determined  eligible  for 
the  separate  child  health  program,  will 
be  considered,  for  that  period,  as 
expenditures  for  child  health  assistance 
for  targeted  low-income  children  under 
the  plan. 

(2)  Expenditures  for  coverage  during  a 
period  of  presumptive  eligibility 
implemented  in  accordance  wiUj 
S  435.1101  of  this  part  for  a  child 
ultimately  determined  ineligtble  for 
both  the  separate  child  health  program 
and  Medicaid  for  that  period,  and  for  a 


child  whose  family  does  not  complete 
the  Medicaid  application  process,  will 
be  considered  as  expenditures  for 
targeted  low-income  children  luider  the 
plan. 

(3)  Expenditives  for  coverage  during  a 
period  of  presiunptive  eligibility  for  a 
child  ultimately  determined  to  be 
eligible  for  Medicaid  may  not  be 
considered  expenditures  under  the 
separate  child  health  program. 

§457.380    EligibUity  verification. 

(a)  The  State  must  estabUsh 
procedures  to  ensure  the  integrity  of  the 
eligibility  determination  process. 

(d)  a  State  may  estabhsh  reasonable 
ehgibility  verification  mechanisms  to 
promote  enrollment  of  eligible  children 
and  may  permit  applicants  and 
eiut)llees  to  demonstrate  that  they  meet 
eligibility  requirements  through  self- 
declaration  or  affirmation  except  that  a 
State  may  permit  self-declaration  of 
citizenship  only  if  the  State  has 
effective,  fair  and  non-discriminatory 
procedures  to  ensure  the  integrity  of  the 
application  process  in  accordance  with 
§  457.320(c). 

Subpart  D— State  Plan  Requirements: 
Coverage  and  Benefits 

§  457.401     Basis,  scope,  and  applicability. 

(a)  Statutory  basis.  This  subpart 
intemrets  and  implements — 

{l)'Section  2102(a)(7)  of  the  Act, 
which  requires  that  States  make 
assurances  relating  to,  the  quality  and 
appropriateness  of  care,  and  access  to 
covered  services; 

(2)  Section  2103  of  the  Act,  which 
outlines  coverage  requirements  for 
children's  health  insurance; 

(3)  Section  2109  of  the  Act,  which 
describes  the  relation  of  the  SCHIP 
proraam  to  other  laws; 

(4)  Section  2110(a)  of  the  Act,  which 
describes  child  health  assistance;  and 

(5)  Section  2110(c)  of  the  Act,  which 
contains  definitions  applicable  to  this 
subpart. 

(b)  Scope.  This  subpart  sets  forth 
requirements  for  health  benefits 
coverage  and  child  health  assistance 
imder  a  separate  child  health  plan. 

(c)  Applicability.  The  requirements  of 
this  subpart  apply  to  child  health 
assistance  provided  under  a  separate 
child  health  program  and  do  not  apply 
to  a  Medicaid  expansion  program. 

§  457.402    Definition  of  child  healtii 
assistance. 

For  the  purpose  of  this  subpart,  the 
term  "child  health  assistance"  means 
payment  for  part  or  all  of  the  cost  of 
health  benefits  coverage  provided  to 
targeted  low-income  children  for  the 
following  services: 


(a)  Inpatient  hospital  services. 

(b)  Outpatient  hospital  services. 

(c)  Physician  services. 

(d)  Surgical  services. 

(e)  Clinic  services  (including  health 
center  services)  and  other  ambulatory 
health  care  services. 

(f)  Prescription  drugs  and  biologicals 
and  the  administration  of  these  drugs 
and  biologicals,  only  if  these  drugs  and 
biologicals  are  not  furnished  for  the 
purpose  of  causing,  or  assisting  in 
causing,  the  death,  suicide,  euthanasia, 
or  mercy  killing  of  a  person. 

(g)  Over-the-counter  medications, 
(n)  Laboratory  and  radiological 

services. 

(i)  Prenatal  care  and  pre-pregnancy 
family  planning  services  and  supplies. 

(j)  inpatient  mental  health  services, 
other  than  services  described  in 
paragraph  (r)  of  this  section  but 
including  services  furnished  in  a  State- 
operated  mental  hospital  and  including 
residential  or  other  24-hoiu' 
therapeutically  planned  structured 
services. 

(k)  Outpatient  mental  health  services, 
other  than  services  described  in 
paragraph  (s)  of  this  section  but 
including  services  furnished  in  a  State- 
operated  mental  hospital  and  including 
community -based  services. 

(1)  Durable  medical  equipment  and 
other  medically-related  or  remedial 
devices  (such  as  prosthetic  devices, 
implants,  eyeglasses,  hearing  aids, 
dental  devices  and  adaptive  devices). 

(m)  Disposable  medical  supplies. 

(n)  Home  and  community-oased 
health  care  services  and  related 
supportive  services  (such  as  home 
health  nursing  services,  personal  care, 
assistance  with  activities  of  daily  Uving, 
chore  services,  day  care  services,  respite 
care  services,  training  for  family 
members  emd  minor  modification  to  the 
home.) 

(o)  Nursing  care  services  (such  as 
nurse  practitioner  services,  nurse 
midwife  services,  advanced  practice 
nurse  services,  private  duty  nursing, 
pediatric  nurse  services  and  respiratory 
care  services)  in  a  home,  school,  or 
other  setting. 

(p)  Abortion  only  if  necessary  to  save 
the  hfe  of  the  mother  or  if  the  pregnancy 
is  the  result  of  rape  or  incest. 

(a)  Dental  services. 

(rj  Inpatient  substance  abuse 
treatment  services  and  residential 
substance  abuse  treatment  services. 

(s)  Outpatient  substance  abuse 
treatment  services. 

(t)  Case  management  services. 

(u)  Care  coordination  services. 

(v)  Physical  therapy,  occupational 
therapy,  and  services  for  individuals 
with  speech,  hearing  and  language 
disorders. 
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(w)  Hospice  care. 

(x)  Any  other  medical,  diagnostic, 
^screening,  preventive,  restorative, 
remedial,  therapeutic,  or  rehabilitative 
services  (whether  in  a  facility,  home, 
school,  or  other  setting)  if  recognized  by 
State  law  and  only  if  the  service  is— 

(1)  Prescribed  by  or  furnished  by  a 
physician  or  other  licensed  or  registered 
practitioner  within  the  scope  of  practice 
as  defined  by  State  law; 

(2)  Performed  under  the  general 
supervision  or  at  the  direction  of  a 
physician;  or 

(3)  Furnished  by  a  health  care  facility 
that  is  operated  by  a  State  or  local 
government  or  is  licensed  under  State 
law  and  operating  within  the  scope  of 
the  hcense. 

(y)  Premiums  for  private  health  care 
insurance  coverage. 

(z)  Medical  transportation. 

(aa)  EnabUng  services  (such  as 
transportation,  translation,  and  outreach 
services)  only  if  designed  to  increase  the 
accessibility  of  primary  and  preventive 
health  care  services  for  eligible  low- 
income  individuals. 

(bb)  Any  other  health  care  services  or 
items  specified  by  the  Secretary  and  not 
excluded  imder  this  subchapter. 

§  457.41 0    Health  benefits  coverage 
options. 

(a)  Types  of  health  benefits  coverage. 
States  may  choose  to  obtain  any  of  the 
following  four  types  of  health  benefits 
coverage: 

(1)  Benchmark  coverage  in  accordance 
with  §457.420. 

(2)  Benchmark-equivalent  coverage  in 
accordance  with  §  457.430. 

(3)  Existing  comprehensive  State- 
based  coverage  in  accordance  with 
§457.440. 

(4)  Secretary-approved  coverage  in 
accordance  with  §  457.450. 

(b)  Required  coverage.  Regardless  of 
the  type  of  health  benefits  coverage, 
described  at  paragraph  (a)  of  this 
section,  that  the  State  chooses  to  obtain, 
the  State  must  obtain  coverage  for — 

(1)  Well -baby  and  well -child  care 
services  as  defined  by  the  State; 

(2)  Age-appropriate  immunizations  in 
accordance  with  the  recommendations 
of  the  Advisory  Committee  on 
Immunization  Practices^  (ACIP);  and 

(3)  Emergency  services  as  defined  in 
8457.10. 

'  $457,420    Benchmark  health  benefits 
coverage. 

Benchmark  coverage  is  health  benefits 
coverage  that  is  substantially  equal  to 
the  health  benefits  coverage  in  one  of 
the  following  benefit  plans: 

(a)  Federal  Employees  Health  Benefit 
Plan  (FEHBP).  The  standard  Blue  Cross/ 


Blue  Shield  preferred  provider  option 
service  benefit  plan  that  is  described  in, 
and  offered  to  Federal  employees  imder, 
5  U.S.C.  8903(1). 

(b)  State  employee  plan.  A  health 
benefits  plan  that  is  offered  and 
generally  available  to  State  employees 
in  the  State. 

(c)  Health  maintenance  organization 
(HMO)  plan.  A  health  insurance 
coverage  plan  that  is  offered  through  an 
HMO  (as  defined  in  section  2791(b)(3) 
of  the  Public  Health  Service  Act)  and 
has  the  largest  insured  commercial,  non- 
Medicaid  enrollment  in  the  State. 

§457.430    Benchmark-equivalent  health 
benefits  coverage. 

(a)  Aggregate  actuarial  value. 
Benchmark-equivalent  coverage  is 
health  benefits  coverage  that  has  an 
aggregate  actuarial  value  determined  in 
accordance  with  §457.431  that  is  at 
least  actuarially  equivalent  to  the 
coverage  under  one  of  the  benchmark 
packages  specified  in  §457.420. 

(b)  Required  coverage.  In  addition  to 
the  coverage  required  imder 

§  457.410(b),  benchmark-equivalent 
health  benefits  coverage  must  include 
coverage  for  the  following  categories  of 
services: 

(1)  Inpatient  and  outpatient  hospital 
services. 

(2)  Physicians'  surgical  and  medical 
services. 

(3)  Laboratory  and  x-ray  services. 

(c)  Additional  coverage.  (1)  In 
addition  to  the  categories  of  services  in 
paragraph  (b)  of  this  section, 
benchmark-equivalent  coverage  may 
include  coverage  for  any  additional 
services  specified  in  §457.402. 

(2)  If  the  benchmark  coverage  package 
used  by  the  State  for  purposes  of 
comparison  in  establishing  the  aggregate 
actuarial  value  of  the  benchmark- 
equivalent  coverage  package  includes 
coverage  for  prescription  drugs,  mental 
health  services,  vision  services  or 
hearing  services,  then  the  actuarial 
value  of  the  coverage  for  each  of  these 
categories  of  service  in  the  benchmark- 
equivalent  coverage  package  must  be  at 
least  75  percent  of  the  value  of  the 
coverage  for  such  a  category  or  service 
in  the  benchmark  plan  used  for 
comparison  by  the  State. 

(3)  If  the  benchmark  coverage  package 
does  not  cover  one  of  the  categories  of 
services  in  paragraph  (c)(2)  of  this 
section,  then  the  benchmark-equivalent 
coverage  package  may,  but  is  not 
required  to,  include  coverage  for  that 
category  of  service. 

§  457.431    Actuarial  report  for  benchmark- 
equivalent  coverage. 

(a)  To  obtain  approval  for  benchmark- 
equivalent  health  benefits  coverage 


described  under  §  457.430,  the  State 
must  submit  to  HCFA  an  actuarial 
report  that  contains  an  actuarial  opinion 
that  the  health  benefits  coverage  meets 
the  actuarial  requirements  under 
§457.430.  The  report  must  also  specify 
the  benchmark  coverage  used  for 
comparison. 

(b)  The  actuarial  report  must  state  that 
it  was  prepared — 

(1)  By  an  individual  who  is  a  member 
of  the  American  Academy  of  Actuaries; 

(2)  Using  generally  accepted  actuarial 
principles  and  methodologies  of  the 
American  Academy  of  Actuaries; 

(3)  Using  a  standardized  set  of 
utilization  and  price  factors; 

(4)  Using  a  standardized  population 
that  is  representative  of  privately 
insured  children  of  the  age  of  those 
expected  to  be  covered  under  the  State 
plan; 

(5)  Applying  the  same  principles  and 
factors  in  comparing  the  value  of 
different  coverage  (or  categories  of 
services); 

(6)  Without  taking  into  account  any 
differences  in  coverage  based  on  the 
method  of  delivery  or  means  of  cost 
control  or  utilization  used;  and 

(7)  Taking  into  account  the  ability  of 
a  State  to  reduce  benefits  by  considering 
the  increase  in  actuarial  value  of  health 
benefits  coverage  offered  under  the  State 
plan  that  results  from  the  limitations  on 
cost  sharing  (with  the  exception  of 
premiums)  under  that  coverage. 

(c)  The  actuary  who  prepares  the 
opinion  must  select  and  specify  the 
standardized  set  and  population  to  be 
used  under  paragraphs  (b)(3)  and  (b)(4) 
of  this  section. 

(d)  The  State  must  provide  sufficient 
detail  to  explain  the  basis  of  the 
methodologies  used  to  estimate  the 
actuarial  value  or,  if  requested  by 
HCFA,  to  replicate  the  State's  result. 

§  457.440    Existing  comprehenshw  State- 
based  coverage. 

(a)  General  requirements.  Existing 
comprehensive  State-based  health 
benefits  is  coverage  that — 

(1)  Includes  coverage  of  a  range  of 
benefits; 

(2)  Is  administered  or  overseen  by  the 
State  and  receives  funds  frtim  the  State: 

(3)  Is  offered  in  the  State  of  New  York, 
Florida  or  Pennsylvania;  and 

(4)  Was  offered  as  of  August  5.  1997. 

(b)  Modifications.  A  State  may  modify 
an  existing  comprehensive  State-based 
coverage  program  described  in 
paragraph  (a)  of  this  section  if — 

(1)  The  program  continues  to  include 
a  range  of  benefits; 

(2)  The  State  submits  an  actuarial 
report  demonstrating  that  the 
modification  does  not  reduce  the 
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actuarial  value  of  the  coverage  under  the 
program  below  the  lower  of  either — 

(i)  The  actuarial  value  of  the  coverage 
under  the  program  as  of  August  5, 1997; 
or 

(ii)  The  actuarial  value  of  a 
benchmark  benefit  package  as  described 
in  §  457.430  evaluated  at  the  time  the 
modification  is  requested. 

f  457.450    Secratary-approvMl  coverage. 

Secretary-approved  coverage  is  health 
benefits  coverage  that,  in  the 
determination  of  the  Secretary,  provides 
appropriate  coverage  for  the  popidation 
of  targeted  low-income  children  covered 
under  the  program.  Secretary-approved 
coverage,  for  which  no  actuarial 
analysis  is  required,  may  include — 

(a)  Coverage  that  is  the  same  as  the 
coverage  provided  to  children  imder  the 
Medicaid  State  plan; 

(b)  Comprehensive  coverage  offered 
by  the  State  under  a  Medicaid 
demonstration  project  approved  by  the 
Secretary  under  section  1115  of  the  Act 
that  either  includes  coverage  for  the  full 
Early  and  Periodic  Screening, 
Diagnostic,  and  Treatment  (EPSDT) 
benefit  or  that  the  State  has  extended  to 
the  entire  Medicaid  population  in  the 
State; 

(c)  Coverage  that  includes  benchmark 
health  benefits  coverage,  as  specified  in 
§  457.420,  plus  any  addition^  coverage; 
or 

(d)  Coverage,  including  coverage 
under  a  group  health  plan  purchased  by 
the  State,  that  the  State  demonstrates  to 
be  substantially  equivalent  to  or  greater 
than  coverage  under  a  benchmark  health 
benefits  plan,  as  specified  in  §  457.420, 
through  use  of  a  benefit-by-benefit 
comparison  of  the  coverage 
demonstrating  that  coverage  for  each 
benefit  meets  or  exceeds  the 
corresponding  coverage  imder  the 
benchmark  h«ilth  benefits  plan. 

1457.470    Prohibited  coverage. 

A  State  is  not  required  to  provide 
health  benefits  coverage  under  the  plan 
for  an  item  or  service  for  which 
payment  is  prohibited  under  title  XXI 
even  if  any  benchmark  health  benefits 
plan  includes  coverage  for  that  item  or 
service. 

1457.475    Umitatione  on  coverage: 


(a)  General  nile.  FTP  under  title  XXI 
is  not  available  in  expenditures  for  an 
abortion,  or  in  expendit\u«s  for  the 
purchase  of  health  benefits  coverage 
that  includes  coverage  of  abortion 
services  unless  the  abortion  services 
meet  the  conditions  specified  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions.  (1)  Life  of  mother.  FTP 
is  available  in  expendittires  for  abortion 


services  when  a  physician  has  found 
that  the  abortion  is  necessary  to  save  the 
Life  of  the  mother. 

(2)  Rape  or  incest.  FTP  is  available  in 
expenditiires  for  abortion  services 
performed  to  terminate  a  pregnancy 
residting  from  an  act  of  rape  or  incest. 

(c)  Partial  Federal  funding  prohibited. 
(1)  FTP  is  not  available  to  a  State  for  any 
amount  expended  under  the  title  XXI 
plan  to  assist  in  the  purchase,  in  whole 
or  in  part,  of  health  benefits  coverage 
that  includes  coverage  of  abortions  other 
than  those  specified  in  paragraph  (b)  of 
this  section. 

(2)  If  a  State  wishes  to  have  managed 
care  entities  provide  abortions  in 
addition  to  those  specified  in  paragraph 
(b)  of  this  section,  those  abortions  must 
be  provided  under  a  separate  contract 
using  non-Federal  funds.  A  State  may 
not  set  aside  a  portion  of  the  capitated 
rate  paid  to  a  managed  care  entity  to  be 
paid  with  State-only  funds,  or  append 
riders,  attachments  or  addenda  to 
existing  contracts  with  managed  care 
entities  to  separate  the  additional 
abortion  services  bom  the  other  services 
covered  by  the  contract. 

(3)  Nothing  in  this  section  affects  the 
expenditure  by  a  State,  locality,  or 
private  person  or  entity  of  State,  local, 
or  private  funds  (other  than  those 
expended  under  the  State  plan)  for  any 
abortion  services  or  for  health  benefits 
coverage  that  includes  coverage  of 
abortion  services. 

i  457.480    Preexisting  condition  exclusions 
and  relation  to  other  laws. 

(a)  Preexisting  condition  exclusions. 
(1)  Except  as  permitted  under  paragraph 
(a)(2)  of  this  section,  the  State  may  not 
permit  the  imposition  of  any  pre- 
existing condition  exclusion  for  covered 
services  under  the  State  plan. 

(2)  If  the  State  obtains  health  benefits 
coverage  through  pa)anent  or  a  contract 
for  health  benefits  coverage  imder  a 
group  health  plan  or  group  health 
insiu^nce  coverage,  the  State  may 
permit  the  imposition  of  a  pre-existing 
condition  exclusion  but  only  to  the 
extent  that  the  exclusion  is  permitted 
imder  the  applicable  provisions  of  part 
7  of  subtitle  B  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  title  XXVU  of  the  Public 
Health  Service  Act. 

(b)  Relation  of  title  XXI  to  other  laws. 
(1)  ERISA.  Nothing  in  this  title  affacts  or 
modifies  section  514  of  ERISA  with 
respect  to  a  group  health  plan  as  defined 
by  section  2791(a)(1)  of  the  Public 
Health  Service  Act. 

(2)  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA).  Health 
benefits  coverage  provided  under  a  State 
plan  and  coverage  provided  as  a  cost- 


effective  alternative,  as  described  in 
subpart  J  of  this  part,  is  creditable 
coverage  for  purposes  of  part  7  of 
subtitle  B  of  title  D  of  ERISA,  title  XXVII 
of  the  Public  Health  Service  Act,  and 
subtitle  K  of  the  Internal  Revenue  Code 
of  1986. 

(3)  Mental  Health  Parity  Act  (MHPA). 
Health  benefits  coverage  under  a  group 
health  plan  provided  under  a  State  plan 
must  comply  with  the  requirements  of 
the  MHPA  of  1996  regar(^g  parity  in 
the  application  of  annual  and  lifetime 
dollar  limits  to  mental  health  benefits  in 
accordance  with  45  CFR  146.136. 

(4)  Newborns  and  Mothers  Health 
Protection  Act  (NMHPA).  Health 
benefits  coverage  under  a  group  health 
plan  provided  under  a  State  plan  must 
comply  with  the  requirements  of  the 
NMHPA  of  1996  regarding  requirements 
for  minimum  hospital  stays  for  mothers 
and  newborns  in  accordance  with  45 
CFR  146.130  and  148.170. 

§  457.490    Delivery  and  utilization  control 
systems. 

A  State  that  elects  to  obtain  health 
benefits  coverage  through  a  separate 
child  health  program  must  include  in  its 
State  plan  a  description  of  the  child 
health  assistance  provided  under  the 
plan  for  targeted  low-income  children, 
including  a  description  of  the  proposed 
methods  of  delivery  and  utilization 
control  systems.  A  State  must — 

(a)  Describe  the  methods  of  delivery 
of  child  health  assistance  including  the 
choice  of  financing  and  the  methods  for 
assuring  delivery  of  the  insurance 
products  and  delivery  of  health  care 
services  covered  by  such  products  to  the 
enrollees,  including  any  variations;  and 

(b)  Describe  utilization  control 
systems  designed  to  ensure  that 
enrollees  receiving  health  care  services 
under  the  State  plan  receive  only 
appropriate  and  medically  necessary 
health  care  consistent  with  the  benefit 
package  described  in  the  approved  State 
plan.  k 

§457.495    Stale  assurance  of  access  to 
care  and  procedures  to  assure  quality  and 
appropriateness  of  care. 

A  State  plan  must  include  a 
description  of  the  methods  that  a  State 
uses  for  assiuing  the  quality  and 
appropriateness  (jf  care  provided  under 
the  plan,  including  how  the  State  will 
assure: 

(a)  Access  to  well-baby  care,  well- 
child  care,  well-adolescent  care  and 
childhood  and  adolescent 
immunizations. 

(b)  Access  to  covered  services, 
including  emergency  services  as  defined 
at  §457.10. 

(c)  Appropriate  and  timely  procedures 
to  monitor  and  treat  enrollees  with 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Rules  and  Regulations 


2681 


chronic,  complex,  or  serious  medical 
conditions,  including  access  to  an 
adequate  number  of  visits  to  specialists 
experienced  in  treating  the  specific 
medical  condition  and  access  to  out-of- 
network  providers  when  the  network  is 
not  adequate  for  the  enrollee's  medical 
condition. 

(d)  That  decisions  related  to  the  prior 
authorization  of  health  services  are 
completed  in  accordance  with  the 
medical  needs  of  the  patient,  within  14 
days  after  receipt  of  a  request  for 
services.  A  possible  extension  of  up  to 
14  days  may  be  permitted  if  the  enrollee 
requests  the  extension  or  if  the 
physician  or  health  plan  determines  that 
additional  information  is  needed. 

Subpart  E — State  Plan  Requirements: 
Enrollee  Financial  Responsibilities 

f  457.500    Basis,  scope,  and  applicability. 

(a)  Statutory  basis.  This  subpart 
implements — 

(1)  Section  2101(a)  of  the  Act,  which 
provides  that  the  purpose  of  title  XXI  is 
to  provide  funds  to  States  to  enable 
them  to  initiate  and  expand  the 
provision  of  child  health  assistance  to 
iminsiured,  low-income  children  in  an 
effective  and  efficient  manner;  and 

(2)  Section  2103(e)  of  the  Act.  which 
sets  forth  provisions  regarding  State 
plan  requirements  and  options  for  cost 
sharing. 

(b)  Scope.  This  subpart  consists  of 
provisions  relating  to  the  imposition 
imder  a  separate  child  health  program  of 
cost-sharing  charges  including 
enrollment  fees,  premiums,  deductibles, 
coinsurance,  copayments,  and  similar 
cost-sharing  charges. 

(c)  Applicability.  The  requirements  of 
this  subpart  apply  to  separate  child 
health  programs. 

§457.505    General  State  plan  requirements. 

The  State  plan  must  include  a 
description  of — 

(a)  The  amount  of  premiums, 
deductibles,  coinsurance,  copayments,  - 
and  other  cost  sharing  imposed; 

(b)  The  methods,  including  the  public 
schedule,  the  State  uses  to  inform 
enrollees,  applicants,  providers  and  the 
general  public  of  the  cost-sharing 
charges,  the  cumulative  cost-sharing 
maximum,  and  any  changes  to  these 
amounts; 

(c)  The  disenrollment  protections  as 
required  under  §457.570; 

(d)  In  the  case  of  coverage  obtained 
through  premium  assistance  for  group 
health  plans — 

(1)  The  procedures  the  State  uses  to 
ensure  that  enrollees  are  not  charged 
copayments,  coinsurance,  deductibles 
or  similar  fees  on  well-baby  and  well- 


child  care  services  described  at 

§  457.520,  and  that  any  cost  sharing 

complies  with  the  requirements  of  this 

subpart; 

(2)  The  procedures  to  ensure  that 
American  Indian  and  Alaska  Native 
children  are  not  charged  premiuntis, 
copayments,  coinsurance,  deductibles, 
or  similar  fees  in  accordance  with 
§457.535; 

(3)  The  procediu^s  to  ensure  that 
enrollees  are  not  charged  cost  sharing  in 
excess  of  the  cumulative  cost-sharing 
maximum  specified  in  §457.560. 

(e)  Procedures  that  do  not  primarily 
rely  on  a  refund  given  by  the  State  for 
overpayment  by  an  enrollee  to  ensure 
compliance  with  this  subpart. 

§457.510    Premiums,  enrollment  fees,  or 
similar  fees:  State  plan  requirements. 

When  a  State  imposes  premiums, 
enrollment  fees,  or  similar  fees  on 
enrollees,  the  State  plan  must 
describe — 

(a)  The  amount  of  the  premium, 
enrollment  fee  or  similar  fee  imposed  on 
enrollees; 

(b)  The  time  period  for  which  the 
charge  is  imposed; 

(c)  The  group  or  groups  that  are 
subject  to  the  premiums,  enrollment 
fees,  or  similar  charges; 

(d)  The  consequences  for  an  enrollee 
or  applicant  who  does  not  pay  a  charge, 
and  the  disenrollment  protections 
adopted  by  the  State  in  accordance  with 
§457.570;  and 

(e)  The  methodology  used  to  ensuire 
that  total  cost-sharing  liability  for  a 
family  does  not  exceed  the  cumulative 
cost-sharing  maximum  specified  in 
§457.560. 

§457.515    Co-payments,  coinsurance, 
deductibles,  or  similar  cost-sharing 
charges:  State  plan  requirements. 

To  impose  copayments,  coinsurance, 
deductibles  or  similar  charges  on 
enrollees,  the  State  plan  must 
describe — 

(a)  The  service  for  which  the  charge 
is  imposed; 

(b)  The  amount  of  the  charge; 

(c)  The  group  or  groups  of  enrollees 
that  may  be  subject  to  the  cost-sharing 
charge; 

(d)  The  consequences  for  an  enrollee 
who  does  not  pay  a  charge,  and  the 
disenrollment  protections  adopted  by 
the  State  in  accordance  with  §  457.570; 

(e)  The  methodology  used  to  ensure 
that  total  cost-sharing  liability  for  a 
family  does  not  exceed  the  cumulative 
cost-sharing  maximum  specified  in 
§457.560;  and 

(f)  An  assurance  that  enrollees  will 
not  be  held  liable  for  cost-sharing 
amounts  for  emergency  services  that  are 


provided  at  a  facility  that  does  not 
participate  in  the  enrollee's  managed 
care  network  beyond  the  copayment 
amounts  specified  in  the  State  plan  for 
emergency  services  as  defined  in 
§457.10. 

§  457.520    Cost  sharing  for  well-baby  and 
weli-child  care  services. 

(a)  A  State  may  not  impose 
copayments,  deductibles,  coinsurance 
or  other  cost  sharing  with  respect  to  the 
well-baby  and  well-child  care  services 
covered  under  the  State  plan  in  either 
the  managed  care  delivery  setting  or  the 
fee-for-service  delivery  setting. 

(b)  For  the  purposes  of  this  subpart, 
at  a  minimum,  any  of  the  following 
services  covered  under  the  State  plan 
will  be  considered  well-baby  and  well- 
child  care  services: 

(1)  All  healthy  newborn  physician 
visits,  including  routine  screening, 
whether  provided  on  an  inpatient  or 
outpatient  basis. 

(2)  Routine  physical  examinations  as 
recommended  and  updated  by  the 
American  Academy  of  Pediatrics  ( AAP) 
"Guidelines  for  Health  Supervision  HI" 
and  described  in  "Bright  Futures: 
Guidelines  for  Health  Supervision  of 
Infants,  Children  and  Adolescents." 

(3)  Laboratory  tests  associated  with 
the  well-baby  and  well-child  routine 
physical  examinations  as  described  in 
paragraph  {b)(2)  of  this  section. 

(4)  Immunizations  and  related  office 
visits  as  recommended  and  updated  by 
the  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

(5)  Routine  preventive  and  diagnostic 
dental  services  (such  as  oral 
examinations,  prophylaxis  and  topical 
fluoride  applications,  sealants,  and  x- 
rays)  as  described  in  the  most  recent 
guidelines  issued  by  the  American 
Academy  of  Pediatric  Dentistry  (AAPD). 

§457.525    Public  schedule. 

(a)  The  State  must  make  available  to 
the  groups  in  paragraph  (b)  of  this 
section  a  public  schedule  that  contains 
the  following  information: 

(1)  Current  cost-sharing  charges. 

(2)  Enrollee  groups  subject  to  the 
charges. 

(3)  Cumulative  cost-sharing 
maximums. 

(4)  Mechanisms  for  making  payments 
for  required  charges. 

(5)  The  consequences  for  an  applicant 
or  an  enrollee  who  does  not  pay  a 
charge,  including  the  disenrollment 
protections  required  by  §  457.570. 

(b)  The  State  must  make  the  public 
schedule  available  to  the  following 
groups: 

(1)  Enrollees,  at  the  time  of 
enrollment  and  reenrollment  after  a 
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redetermination  of  eligibility,  and  when 
cost-sharing  charges  and  cumulative 
cost-sharing  maximums  are  revised. 

(2)  Applicants,  at  the  time  of 
application. 

(3)  All  participating  providers. 

(4)  The  general  public. 

§457.530    General  cost-sharing  protection 
for  kmwr  income  children. 

The  State  may  vary  premiums, 
deductibles,  coinsurance,  copayments 
or  any  other  cost  sharing  based  on 
femily  income  only  in  a  manner  that 
does  not  favor  children  from  families 
with  higher  income  over  children  from 
families  with  lower  income. 

§457.535    Cost-sharing  protection  to 
ensure  enrollment  of  American  Indians  and 
Alaska  Natives. 

States  may  not  impose  premiiuns, 
deductibles,  coinsurance,  copayments 
or  any  other  cost-sharing  charges  on 
children  who  are  American  Indians  or 
Alaska  Natives,  as  defined  in  §457.10. 

§  457.540    Cost-sharing  charges  for 
children  in  families  with  Incomes  at  or 
below  150  percent  of  the  FPL 

The  State  may  impose  premiums, 
enrollment  fees,  deductibles, 
copayments,  coinsurance,  cost  sharing 
and  other  similar  charges  for  children 
whose  family  income  is  at  or  below  150 
percent  of  the  FPL  as  long  as — 

(a)  Aggregate  monthly  enrollment 
fees,  premiums,  or  similar  charges 
imposed  on  a  family  are  less  than  or 
equal  to  the  maximiun  amounts 
permitted  under  §447.52  of  this  chapter 
for  a  Medicaid  eligible  family  of  the 
same  size  and  income; 

(b)  Any  copayments,  coinsiu^nce, 
deductibles  or  similar  charges  for 
children  whose  family  income  is  at  or 
below  100  percent  of  the  FPL  are  equal 
to  or  less  than  the  amoimts  permitted 
imder  §447.54  of  this  chapter; 

(c)  For  children  whose  family  income 
is  fit)m  101  percent  to  150  percent  of  the 
FPL,  any  copayments,  coinsiuance, 
deductibles  or  similar  charges  are  equal 
to  or  less  than  the  maximum  amounts 
permitted  under  §  457.555; 

(d)  The  State  does  not  impose  more 
than  one  type  of  cost-sharing  charge 
(deductible,  copayment,  or  coinsurance) 
on  a  service; 

(e)  The  State  only  imposes  one 
copayment  based  on  the  total  cost  of 
services  furnished  diuing  one  office 
visit;  and 

(f)  Aggregate  annual  cost  sharing  of  all 
types,  with  respect  to  all  targeted  low- 
income  children  in  a  family,  does  not 
exceed  the  maximiun  permitted  under 

§  457.560(b). 


§  457.555    Maximum  allowable  cost-sharing 
charges  on  targeted  low-income  children  in 
families  with  Income  from  101  to  150 
percent  of  the  FPL. 

(a)  Non-institutional  services.  For 
targeted  low-income  children  whose 
family  income  is  from  101  to  150 
percent  of  the  FPL,  the  State  plan  must 
provide  that  for  non-institutional 
services,  including  emergency 
services — 

(1)  Any  copayment  or  similar  charge 
the  State  imposes  imder  a  fee-for-service 
delivery  system  does  not  exceed  the 
following  amounts: 


Total  cost  of  services 
during  a  visit 

provided 

Maximum 

amount 

chargeat)le 

to  enrollee 

$15.00  or  less 

$15.01  to  $40  

$1.00 
200 

$40.01  to  $80  

300 

$80.01  or  more 

500 

(2)  Any  copayment  that  the  State 
imposes  for  services  provided  by  a 
managed  care  organization  may  not 
exceed  $5.00  per  visit; 

(3)  Any  coinsurance  rate  the  State 
imposes  may  not  exceed  5  percent  of  the 
payment  the  State  directly  or  through 
contract  makes  for  the  service;  and 

(4)  Any  deductible  the  State  imposes 
may  not  exceed  $3.00  per  month,  per 
family  for  each  period  of  eligibility. 

(b)  Institutiona]  services.  For  targeted 
low-income  children  whose  family 
income  is  from  101  to  150  percent  of  the 
FPL,  the  maximum  deductible, 
coinsurance  or  copayment  charge  for 
each  institutional  admission  may  not 
exceed  50  percent  of  the  payment  the 
State  would  make  under  the  Medicaid 
fee-for-service  system  for  the  first  day  of 
care  in  the  institution. 

(c)  Institutional  emergency  services. 
Any  copayment  that  the  State  imposes 
on  emergency  services  provided  by  an 
institution  may  not  exceed  $5.00. 

(d)  Nonemergency  use  of  the 
emergency  room.  For  targeted  low- 
income  children  whose  family  income 
is  from  101  to  150  percent  of  the  FPL, 
the  State  may  charge  up  to  twice  the 
charge  for  non-institutional  services,  up 
to  a  maximum  amoimt  of  $10.00,  for 
services  furnished  in  a  hospital 
emergency  room  if  those  services  are  not 
emergency  services  as  defined  in 
§457.10. 

(e)  Standard  copayment  amount.  For 
targeted  low-income  children  whose 
family  income  is  from  101  to  150 
percent  of  the  FPL,  a  standard 
copayment  amoimt  for  any  service  may 
be  determined  by  applying  the 
maximum  copayment  amounts  specified 
in  paragraphs  (a),  (b),  and  (c)  of  this 


section  to  the  State's  average  or  typical 
payment  for  that  service. 

§  457.560    Cumulative  cost-sharing 
maximum. 

(a)  (imputation.  A  State  must  count 
cost-sharing  amounts  that  the  family  has 
a  legal  obligation  to  pay  in  computing 
whether  a  family  has  met  the 
cumulative  cost-sharing  maximum.  A 
family  will  be  considered  to  have  a  legal 
obligation  to  pay  amounts  a  provider 
actually  charges  the  family  for  covered 
services  furnished  to  enroUees,  and  any 
other  amounts  for  which  payment  is 
required  under  applicable  State  law  for 
covered  services  furnished  to  eligible 
children,  even  if  the  family  never  pays 
those  amounts. 

(b)  Children  with  family  incomes  at  or 
below  150  percent  of  the  FPL.  For 
targeted  low-income  children  with 
family  income  at  or  below  150  percent 
of  the  FPL,  the  State  may  not  impose 
premiums,  deductibles,  copayments, 
coinsurance,  enrollment  fees,  or  similar 
cost-sharing  charges  that,  in  the 
aggregate,  exceed  2.5  percent  of  total 
family  income  for  the  length  of  the 
child's  eligibility  period  in  the  State. 

(c)  Children  with  family  incomes 
above  150  percent  of  the  FPL.  For 
targeted  low-income  children  with 
family  income  above  150  percent  of  the 
FPL,  the  State  may  not  impose 
premiums,  enrollment  fees,  copayments, 
coinsurance,  deductibles,  or  similar 
cost-sharing  charges  that,  in  the 
aggregate,  exceed  5  percent  of  total 
family  income  for  the  length  of  the 
child's  eligibility  period  in  the  State. 

(d)  The  State  must  inform  the 
enroUee's  family  in  writing  and  orally  if 
appropriate  of  their  individual 
cumulative  cost-sharing  maximum 
amount  at  the  time  of  enrollment  and 
reenrollment.  \ 

§457.570    Disenrollment  protections. 

(a)  The  State  must  give  enrollees 
reasonable  notice  of  and  an  opportunity 
to  pay  past  due  premiums,  copayments, 
coinsurance,  deductibles  or  similar  fees 
prior  to  disenrollment. 

(b)  The  disenrollment  process  must 
afford  the  enrollee  an  opportunity  to 
show  that  the  enrollee's  family  income 
has  declined  prior  to  disenrollment  for 
non  payment  of  cost-sharing  charges, 
and  in  the  event  that  such  a  showing 
indicates  that  the  enrollee  may  have 
become  eligible  for  Medicaid  or  for  a 
lower  level  of  cost  sharing,  the  State 
must  facilitate  enrolling  the  child  in 
Medicaid  or  adjust  the  child's  cost- 
sharing  category  as  appropriate. 

(c)  "The  State  must  provide  the 
enrollee  with  an  opportunity  for  an 
impartial  review  to  address 
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disenrollment  from  the  program  in 
accordance  with  §  457.1130(a)(3). 

Subpart  F — Payments  to  States 

§457.624    [Removed] 

8.  Section  457.624  is  removed. 

9.  New  subparts  G,  H,  I,  J,  and  K  are 
added  to  read  as  follows: 

Subpart  G— Strategic  Planning,  Reporting, 
and  Evaluation 

WWrf. 

457.700    Basis,  scope,  and  applicability. 
457.710    State  plan  requirements:  Strategic 

objectives  and  performance  goals. 
457.720  .  State  plan  requirement:  State 

assurance  regarding  data  collection, 

records,  and  reports. 
457.740    State  expenditures  and  statistical 

reports. 
457.750    Annual  report. 

Subpart  H— Substitution  of  Coverage 

457.800    Basis,  scope,  and  applicability. 
457.805    State  plan  requirements: 

Procedures  to  address  subsUtution  under 

group  health  plans. 
457.810    Premium  assistance  programs: 

Required  protections  against 

substitution. 

Sul)part  I — Program  Integrity 

457.900    Basis,  scope,  and  applicability. 
457.902    Definitions. 
457.910    State  program  administration. 
457.915    Fraud  detection  and  investigation. 
457.925    Preliminary  investigation. 
457.930    Full  investigation,  resolution,  and 

reporting  requirements. 
457.935    Sanctions  and  related  penalties. 
457.940    Procurement  standards. 
457.945    Certification  for  contracts  and 

proposals. 
457.950    Contract  and  payment 

requirements  including  certification  of 

payment-related  information. 
457.955    Conditions  necessary  to  contract  as 

a  managed  care  entity  (MCE). 
457.960    Reporting  changes  in  eligibility  and 

redetermining  eligibility. 
457.965    Documentation. 
457.980    Verification  of  enrollment  and 

provider  services  received. 
457.985    Integrity  of  professional  advice  to 

enrollees. 

Subpart  J— Allowable  Waivers:  General 
Provisions 

457.1000    Basis,  scope,  and  applicability. 
457.1003     HCFA  review  of  waiver  requests. 
457.1005    Waiver  for  cost-effective  coverage 

through  a  community-based  health 

delivery  system. 
457.1010    Waiver  for  purchase  of  family 

coverage. 
457.1015     Cost-effectiveness. 

Subpart  K— State  Plan  Requirements: 
Applicant  and  Enrollee  Protections 

457.1100    Basis,  scope  and  applicability. 
457. 1 1 1 0    Privacy  protections. 
457.1120    State  plan  requirement: 
Description  of  review  process. 
457. 1 1 30    Matters  subject  to  review. 
457.1140    Core  elements  of  review. 


457.1150    Impartial  review. 

457.1160    Timefirames. 

45  7. 1 1 70    Continuation  of  enrollment. 

457.1180    Notice. 

457.1190    Application  of  review  procedures 

when  States  offer  premium  assistance  for 

group  health  plans. 

Subpart  G — Strategic  Planning, 
Reporting,  and  Evaluation 

§  457.700    Basis,  scope,  and  applicabiltty . 

(a)  Statutory  basis.  This  subpart 
implements— 

(1)  Sections  2107(a),  (b)  and  (d)  of  the 
Act,  which  set  forth  requirements  for 
strategic  planning,  reports,  and  program 
budgets;  and 

(2)  Section  2108  of  the  Act,  which  sets 
forth  provisions  regarding  annual 
reports  and  evaluation. 

(b)  Scope.  This  subpart  sets  forth 
requirements  for  strategic  planning, 
monitoring,  reporting  and  evaluation 
under  title  XXI. 

(c)  Applicability.  The  requirements  of 
this  subpart  apply  to  separate  child 
health  programs  and  Medicaid 
expansion  programs. 

§  457.71 0    State  plan  requirements: 
Strategic  obiectives  and  performance  goals. 

ta)  Plan  description.  A  State  plan 
must  include  a  description  of — 

(1)  The  strategic  objectives  as 
described  in  paragraph  (b)  of  this 
section; 

(2)  The  performance  goals  as 
described  in  paragraph  (c)  of  this 
section;  and 

(3)  The  performance  measurements, 
as  described  in  paragraph  (d)  of  this 
section,  that  the  State  has  established 
for  providing  child  health  assistance  to 
targeted  low-income  children  under  the 
plan  and  otherwise  for  maximizing 
health  benefits  coverage  for  other  low- 
income  children  and  children  generally 
in  the  State. 

(b)  Strategic  objectives.  The  State  plan 
must  identify  specific  strategic 
objectives  relating  to  increasing  the 
extent  of  creditable  health  coverage 
among  targeted  low-income  children 
and  other  low-income  children. 

(c)  Performance  goals.  The  State  plan 
must  specify  one  or  more  performance 
goals  for  each  strategic  objective 
identified. 

(d)  Performance  measurements.  The 
State  plan  must  describe  how 
performance  under  the  plan  is — 

,     (1)  Measured  through  objective, 
independently  verifiable  means;  and 
(2)  Compared  against  performance 
goals. 

(e)  Core  elements.  The  State's  strategic 
objectives,  performance  goals  and 
performance  measures  must  include  a 
common  core  of  national  performance 


goals  and  measures  consistent  with  the 
data  collection,  standard  methodology, 
and  verification  requirements,  as 
developed  by  the  Secretary. 

§457.720    State  plan  requirement:  State 
assurance  regarding  data  collection, 
records,  and  reports. 

A  State  plan  must  include  an 
assurance  that  the  State  collects  data, 
maintains  records,  and  furnishes  reports 
to  the  Secretary,  at  the  times  and  in  the 
standardized  format  the  Secretary  may 
require  to  enable  the  Secretary  to 
monitor  State  program  administration 
and  compliance  and  to  evaluate  and 
compare  the  effectiveness  of  State  plans 
under  title  XXI. 

§  457.740    State  expenditures  and 
statistical  reports. 

(a)  Required  quarterly  reports.  A  State 
must  submit  reports  to  HCFA  that 
contain  quarterly  program  expenditures 
and  statistical  data  no  later  than  30  days 
after  the  end  of  each  quarter  of  the 
Federal  fiscal  year.  A  State  must  collect 
required  data  beginning  on  the  date  of 
implementation  of  the  approved  State 
plan.  Territories  are  exempt  frtim  the 
definition  of  "State"  for  purposes  of  the 
required  quarterly  reporting  under  this 
section.  The  quarterly  reports  must 
include  data  on — 

(1)  Program  expenditures; 

(2)  The  number  of  children  enrolled 
in  the  title  XIX  Medicaid  program,  the 
separate  child  health  program,  and  the 
Medicaid  expansion  program,  as 
applicable,  as  of  the  last  day  of  each 
quarter  of  the  Federal  fiscal  year;  and 

(3)  The  number  of  children  under  19 
years  of  age  who  are  enrolled  in  the  title 
XIX  Medicaid  program,  the  separate 
child  health  program,  and  in  the 
Medicaid  expansion  program,  as 
appropriate,  by  the  following  categories: 

(i)  Age  (under  1  year  of  age,  1  through 
5  years  of  age,  6  through  12  years  of  age, 
and  13  through  18  years  of  age). 

(ii)  Gender,  race,  and  ethnicity. 

(iii)  Service  delivery  system  (managed 
care,  fee-for-service,  and  primary  care 
case  management). 

(iv)  Family  income  as  a  percentage  of 
the  Federal  poverty  level  as  described  in 
paragraph  (b)  of  this  section. 

(b)  Reportable  family  income 
categories.  (1)  A  State  that  does  not 

Impose  cost  sharing  or  a  State  that 
imposes  cost  sharing  based  on  a  fixed 
percentage  of  income  must  report  by 
two  family  income  categories: 

(i)  At  or  below  150  percent  of  FPL. 

(ii)  Over  150  percent  of  FPL. 

(2)  A  State  that  imposes  a  different 
level  or  percentage  of  cost  sharing  at 
different  poverty  levels  must  report  by 
poverty  level  categories  that  match  the 


\ 
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poverty  level  categories  used  for 
purposes  of  cost  sharing. 

(c)  Required  unduplicated  counts. 
Thirty  days  after  the  end  of  the  Federal 
fiscal  year,  the  State  must  submit  an 
unduplicated  coimt  for  the  Federal 
fiscal  year  of  children  who  were 
enrolled  in  the  Medicaid  program,  the 
separate  child  health  program,  and  the 
Medicaid  expansion  program,  as 
appropriate,  by  age,  gender,  race, 
ethnicity,  service  deOvery  system,  and 
poverty  level  categories  described  in 
paragraphs  (a)  and  (b)  of  this  section. 

1457.750    Annual  report 

(a)  Report  required  for  each  Fedeial 
fiscal  year.  A  State  must  report  to  HCFA 
by  January  1  following  the  end  of  each 
Federal  fiscal  year,  on  the  results  of  Die 
State's  assessment  of  the  operation  of 
the  State  plan. 

(b)  Contents  of  annual  report.  In  the 
aimual  report  required  luider  paragraph 
(a)  of  this  section,  a  State  must — 

(1)  Describe  the  State's  progress  in 
reducing  the  number  of  uncovered,  low- 
income  children  and;  in  meeting  other 
strategic  objectives  and  performance 
goals  identified  in  the  State  plan;  and 
provide  information  related  to  a  core  set 
of  national  performance  goals  and 
measures  as  developed  by  the  Secretary; 

(2)  Report  on  the  effectiveness  of  the 
State's  policies  for  discouraging  the 
substitution  of  public  coverage  for 
private  coverage; 

(3)  Identify  successes  and  barriers  in 
State  plan  design  and  implementation, 
and  the  approaches  the  State  is 
considering  to  overcome  these  barriers; 

(4)  Describe  the  State's  progress  in 
addressing  any  specific  issues  (such  as 
outreach)  that  the  State  plan  proposed 
to  periodically  monitor  and  assess; 

(5)  Provide  an  updated  budget  for  a  3- 
year  period  that  describes  those 
elements  required  in  §  457.140, 
including  any  changes  in  the  sources  of 
the  non-Federal  share  of  State  plan 
expenditures; 

(6)  Identify  the  total  State 
expenditiu^s  for  family  coverage  and 
total  number  of  children  and  adults, 
respectively,  covered  by  family  coverage 
during  the  preceding  Federal  fiscal  year; 

(7)  Collect  and  provide  data  regarding 
the  primary  language  of  SCHIP 
enrollees;  and 

(8)  Describe  the  State's  current 
income  standards  and  methodologies  for 
its  Medicaid  expansion  program, 
separate  child  health  program,  and  title 
XIX  Medicaid  program,  as  appropriate. 

(c)  Methodology  for  estimate  of 
number  of  uninsured,  low-income 
children.  (1)  To  report  on  the  progress 
made  in  reducing  the  number  of 
uninsured,  low-income  children  as 


required  in  paragraph  (b)  of  this  section, 
a  State  must  choose  a  methodology  to 
establish  an  initial  baseline  estimate  of 
the  number  of  low-income  children  who 
are  uninsured  in  the  State. 

(i)  A  State  may  base  the  estimate  on 
data  &t>m — 

(A)  The  March  supplement  to  the 
Current  Population  Survey  (CPS); 

(B)  A  State-specific  survey; 

(C)  A  statistically  adjusted  CPS;  or 

(D)  Another  appropriate  source, 
(ii)  If  the  State  does  not  base  the 

estimate  on  data  from  the  March 
supplement  to  the  CPS,  the  State  must 
submit  a  description  of  the  methodology 
used  to  develop  the  initial  beiseline 
estimate  and  the  rationale  for  its  use. 

(2)  The  State  must  provide  an  annual 
estimate  of  changes  in  the  number  of 
uninsured  in  the  State  using — 

(i)  The  same  methodology  used  in 
establishing  the  initial  baseline;  or 

(ii)  Another  methodology  based  on 
new  information  that  enables  the  State 
to  establish  a  new  baseline. 

(3)  If  a  new  methodology  is  used,  the 
State  must  also  provide  annual 
estimates  based  on  either  the  March 
supplement  to  the  CPS  or  the 
methodology  used  to  develop  the  initial 
baseline^ 

SubfMrt  H— Substitution  of  Coverage 

§457.800    Basis,  scope,  and  applicabiltty. 

(a)  Statutory  basis.  This  subpart 
interprets  and  implements  section 
2102(b)(3)(C)  of  the  Act,  which  provides 
that  the  State  plan  must  include  a 
description  of  procedures  the  State  uses 
to  ensure  that  health  benefits  coverage 
provided  under  the  State  plan  does  not 
substitute  for  coverage  under  group 
health  plans. 

(b)  Scope.  This  subpart  sets  forth  State 
plan  requirements  relating  to 
substitution  of  coverage  in  general  and 
specific  requirements  relating  to 
substitution  of  coverage  under  premium 
assistance  programs. 

(c)  Applicability.  The  requirements  of 
this  subpart  apply  to  separate  child 
health  programs. 

§457.805    State  plan  requirement: 
Procedures  to  address  substitution  under 
group  heatth  plans. 

The  State  plan  must  include  a 
description  of  reasonable  procedures  to 
ensure  that  health  benefits  coverage 
provided  under  the  State  plan  does  not 
substitute  for  coverage  provided  under 
group  health  plans  as  defined  at 
§457.10. 

§  457.81 0    Premium  assistance  programs: 
Required  protections  against  substitution. 

A  State  that  operates  a  premium 
assistance  program,  as  defined  at 


§  457.10,  must  provide  the  protections 
against  substitution  of  SCHIP  coverage 
for  coverage  under  group  health  plans 
specified  in  this  section.  The  State  must 
describe  these  protections  in  the  State 
plan;  and  report  on  results  of 
monitoring  of  substitution  in  its  annual 
reports. 

(a)  Minimum  period  without  coverage 
under  a  group  health  plan.  For  health 
benefits  coverage  provided  through 
premium  assistance  for  group  health 
plans,  the  following  rules  apply: 

(1)  An  enrollee  must  not  nave  had 
coverage  imder  a  group  health  plan  for 
a  period  of  at  least  6  months  prior  to 
enrollment  in  a  premium  assistance 
program.  A  State  may  not  require  a 
minimum  period  without  coverage 
under  a  group  health  plan  that  exceeds 
12  months. 

(2)  States  may  permit  reasonable 
exceptions  to  the  requirement  for  a 
minimiim  period  without  coverage 
imder  a  group  health  plan  for — 

(i)  Involuntary  loss  of  coverage  under 
a  group  health  plan,  due  to  employer 
termination  of  coverage  for  all 
employees  and  dependents; 

(ii)  Economic  hardship; 

(iii)  Change  to  employment  that  does 
not  offer  dependent  coverage;  or 

(iv)  Other  reasons  proposed  by  the 
State  and  approved  as  part  of  the  State 
plan. 

(3)  The  requirement  for  a  minimum 
period  without  coverage  under  a  group 
health  plan  does  not  apply  to  a  child 
who,  within  the  previous  6  months,  has 
received  coverage  imder  a  group  health 
plan  through  Medicaid  under  section 
1906  of  the  Act. 

(4)  The  Secretary  may  waive  the  6- 
month  waiting  period  requirement 
described  in  this  section  at  her 
discretion. 

(b)  Employer  contribution.  For  health 
benefits  coverage  obtained  through 
premium  assistance  for  group  health 
plans,  the  employee  who  is  eligible  for 
the  coverage  must  apply  for  the  full 
premium  contribution  available  from 
the  employer. 

(c)  Cost  effectiveness.  In  establishing 
cost  effectiveness — 

(1)  The  State's  cost  for  coverage  for 
children  under  premium  assistance 
programs  must  not  be  greater  than  the 
cost  of  other  SCHIP  coverage  for  these 
children;  and 

(2)  The  State  may  base  its 
demonstration  of  cost  effectiveness  on 
an  assessment  of  the  cost  of  coverage  for 
children  imder  premium  assistance 
programs  to  the  cost  of  other  SCHIP 
coverage  for  these  children,  done  on  a 
case-by-case  basis,  or  on  the  cost  of 
premium  assisted  coverage  in  the 
aggregate. 
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(d)  State  evaluation.  The  State  must 
evaluate  and  report  in  the  annual  report 
(in  accordance  with  §  457.750(b)(2))  the 
amount  of  substitution  that  occurs  as  a 
result  of  premium  assistance  programs 
and  the  effect  of  those  programs  on 
access  to  coverage. 

Sut>part  I— Program  Integrity 

§  457.900    Basis,  scope  and  applicability. 

(a)  Statutory  basis.  This  subpart . 
implements — 

(1)  Section  2101(a)  of  the  Act,  which 
provides  that  the  purpose  of  title  XXI  is 
to  provide  funds  to  States  to  enable 
them  to  initiate  and  expand  the 
provision  of  child  health  assistance  to 
uninsured,  low- income  children  in  an 
effective  and  efficient  manner;  and 

(2)  Section  2107(e)  of  the  Act,  which 
provides  that  certain  title  XIX  and  title 
XI  provisions,  including  the  following, 
apply  to  States  under  title  XXI  in  the 
same  manner  as  they  apply  to  a  State 
under  title  XK: 

(i)  Section  1902(a)(4)(C)  of  the  Act, 
relating  to  conflict  of  interest  standards. 

(ii)  Paragraphs  (2),  (16),  and  (17),  of 
section  1903(i)  of  the  Act,  relating  to 
limitations  on  payment. 

(iii)  Section  1903(w)  of  the  Act, 
relating  to  limitations  on  provider  taxes 
and  donations. 

(iv)  Section  1124  of  the  Act,  relating 
to  disclosure  of  ownership  and  related 
information. 

(v)  Section  1126  of  the  Act,  relating  to 
disclosure  of  information  about  certain 
convicted  individuals. 

(vi)  Section  1128  of  the  Act,  relating 
to  exclusions. 

(vii)  Section  11 28 A  of  the  Act, 
relating  to  civil  monetary  penalties. 

(viii)  Section  1128B(d)  of  the  Act, 
relating  to  criminal  penalties  for  certain 
additional  charges. 

(ix)  Section  1132  of  the  Act,  relating 
to  periods  within  which  claims  must  be 
filed. 

(b)  Scope.  This  subpart  sets  forth 
requirements,  options,  and  standards  for 
program  integrity  assurances  that  must 
be  included  in  the  approved  State  plan. 

(c)  Applicability.  "This  subpart  applies 
to  separate  child  health  programs. 
Medicaid  expansion  programs  are 
subject  to  the  program  integrity  rules 
and  requirements  specified  under  title 
XK. 

1457.902    Definitions 

As  used  in  this  subpart — 

Actuarially  sound  principles  means 
generally  accepted  actuarial  principles 
and  practices  that  are  applied  to 
determine  aggregate  utilization  patterns, 
are  appropriate  for  the  population  and 
services  to  be  covered,  and  have  been 


certified  by  actuaries  who  meet  the 
qualification  standards  established  by 
the  Actuarial  Standards  Board. 

Fee-for-service  entity  means  any 
individual  or  entity  that  furnishes 
services  under  the  program  on  a  fee-for- 
service  basis,  including  health 
insurance  services. 

§457.910    State  program  administration. 

The  State's  child  health  program  must 
include — 

(a)  Methods  of  administration  that  the 
Secretary  finds  necessary  for  the  proper 
and  efficient  operation  of  the  separate 
child  health  program;  and 

(b)  Safeguards  necessary  to  ensure 
that— 

(1)  Eligibility  will  be  determined 
appropriately  in  accordance  with 
subpart  C  of  this  part;  and 

(2)  Services  will  be  provided  in  a 
manner  consistent  with  administrative 
simplification  and  with  the  provisions 
of  subpart  D  of  this  part. 

§  457.91 5    Fraud  detection  and 
investigation. 

(a)  State  program  requirements.  The 
State  must  establish  procedures  for 
ensuring  program  integrity  and 
detecting  fraudulent  or  abusive  activity. 
These  procedures  must  include  the 
following: 

(1)  Methods  and  criteria  for 
identifying  suspected  fraud  and  abuse 
cases. 

(2)  Methods  for  investigating  fi-aud 
and  abuse  cases  that — 

(i)  Do  not  infringe  on  legal  rights  of 
persons  involved;  and 
(ii)  Afford  due  process  of  law. 

(b)  State  program  integrity  unit.  The 
State  may  establish  an  administrative 
agency  responsible  for  monitoring  and 
maintaining  the  integrity  of  the  separate 
child  health  program. 

(c)  Program  coordination.  The  State 
must  develop  and  implement 
procedures  for  referring  suspected  fi^ud 
and  abuse  cases  to  the  State  program 
integrity  unit  (if  such  a  unit  is 
established)  and  to  appropriate  law 
enforcement  officials.  Law  enforcement 
officials  include  the — 

(1)  U.S.  Department  of  Health  and 
Human  Services  Office  of  Inspector 
General  (OIG); 

(2)  U.S.  Attorney's  Office,  Department 
of  Justice  (DOJ); 

(3)  Federal  Bureau  of  Investigation 
(FBI);  and 

(4)  State  Attorney  General's  office. 

§457.925    Preliminary  Investigation. 

If  the  State  agency  receives  a 
complaint  of  fi'aud  or  abuse  from  any 
source  or  identifies  questionable 
practices,  the  State  agency  must  conduct 


a  preliminary  investigation  or  take 
otherwise  appropriate  action  within  a 
reasonable  period  of  time  to  determine 
whether  there  is  sufficient  basis  to 
warrant  a  full  investigation. 

§  457.930    Full  investigation,  resolution, 
and  reporting  requirements. 

The  State  must  establish  and 
implement  effective  procedures  for 
investigating  and  resolving  suspected 
and  apparent  instances  of  fraud  and 
abuse.  Once  the  State  determines  that  a 
full  investigation  is  warranted,  the  State 
must  implement  procedures  including, 
but  not  limited  to  the  following: 

(a)  Cooperate  with  and  refer  potential 
fraud  and  abuse  cases  to  the  State 
program  integrity  unit,  if  such  a  unit 
exists. 

(b)  Conduct  a  full  investigation. 

(c)  Refer  the  fi^ud  and  abuse  case  to 
appropriate  law  enforcement  officials. 

§457.935    Sanctions  and  related  penalties. 

(a)  A  State  may  not  make  payments 
for  any  item  or  service  furnished, 
ordered,  or  prescribed  under  a  separate 
child  health  program  to  any  provider 
who  has  been  excluded  from 
participating  in  the  Medicare  and 
Medicaid  programs. 

(b)  The  following  provisions  and  their 
corresponding  regulations  apply  to  a 
State  under  title  XXI,  in  the  same 
manner  as  these  provisions  and 
regulations  apply  to  a  State  under  title 
XK: 

(1)  Part  455,  subpart  B  of  this  chapter. 

(2)  Section  1124  of  the  Act  pertaining 
to  disclosure  of  ownership  and  related 
information. 

(3)  Section  1126  of  the  Act  pertaining 
to  disclosure  by  institutions, 
organizations,  and  agencies  of  owners 
and  certain  other  individuals  who  have 
been  convicted  of  certain  offenses. 

(4)  Section  1128  of  the  Act  pertaining 
to  exclusions. 

(5)  Section  1128A  of  the  Act 
pertaining  to  civil  monetary  pienalties. 

(6)  Section  1128B  of  the  Act 
pertaining  to  criminal  penalties  for  acts 
involving  Federal  health  care  programs. 

(7)  Section  1128E  of  the  Act 
pertaining  to  the  reporting  of  final 
adverse  actions  on  liability  findings 
made  against  health  care  providers, 
suppliers,  and  practitioners  under  the 
health  care  fraud  and  abuse  data 
collection  program. 

§457.940    Procurement  standards. 

(a)  A  State  must  submit  to  HCFA  a 
written  assurance  that  title  XXI  services 
will  be  provided  in  an  effective  and 
efficient  manner.  The  State  must  submit 
the  assurance — 

(1)  With  the  initial  State  plan;  or 
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(2)  For  States  With  approved  plans, 
with  the  first  request  to  amend  the 
approved  plan. 

(b)  A  State  must— 

(1)  Provide  for  free  and  open 
competition,  to  the  maximum  extent 
practical,  in  the  bidding  of  all 
procurement  contracts  for  coverage  or 
other  services  in  accordance  with  the 
procurement  requirements  of  45  CFR 
74.43;  or 

(2)  Use  payment  rates  based  on  public 
or  private  payment  rates  for  comparable 
services  for  comparable  populations, 
consistent  with  principles  of  actuarial 
soundness  as  defined  at  §457.902. 

(c)  A  State  may  establish  higher  rates 
than  permitted  under  paragraph  (b)  of 
this  section  if  such  rates  are  necessary 
to  ensure  sufficient  provider 
participation,  provider  access,  or  to 
enroll  providers  who  demonstrate 
exceptional  efficiency  or  quality  in  the 
provision  of  services. 

(d)  All  contracts  under  this  part  must 
include  provisions  that  define  a  sound 
and  complete  procurement  contract,  as 
required  by  45  CFR  part  74. 

(e)  The  State  must  provide  to  HCFA, 
if  requested,  a  description  of  the  manner 
in  which  rates  were  developed  in 
accordance  with  the  requirements  of 
paragraphs  (b)  or  (c)  of  this  section. 

1457.945    Certification  for  contracts  and 


Entities  that  contract  with  the  State 
under  a  separate  child  health  program 
must  certify  the  accuracy,  completeness, 
and  truthfulness  of  information  in 
contracts  and  proposals,  including 
information  on  subcontractors,  and 
other  related  doctunents,  as  specified  by 
the  State. 

{457.950    Contract  and  payment 
requirements  including  certification  of 
payment-related  information. 

(a)  Managed  care  entity  (MCE).  A 
State  that  makes  payments  to  an  MCE 
under  a  separate  child  health  program, 
based  on  data  submitted  by  the  MCE, 
must  ensure  that  its  contract  requires 
the  MCE  to  provide— 

(1)  Enrollment  information  and  other 
information  required  by  the  State; 

(2)  An  attestation  to  the  acciiracy, 
completeness,  and  truthfulness  of 
claims  and  pa)nnent  data,  under  penalty 
of  perjiuy; 

(3)  Access  for  the  State,  HCFA,  and 
the  HHS  Office  of  the  Inspector  General 
to  enrollee  health  claims  data  and 
payment  data,  in  conformance  with  the 
appropriate  privacy  protections  in  the 
State;  and 

(4)  A  guarantee  that  the  MCE  will  not 
avoid  costs  for  services  covered  in  its 
contract  by  referring  enroUees  to 


publicly  supported  health  care 
resources. 

(b)  Fee-for-service  entities.  A  State 
that  makes  payments  to  fee-for-service 
entities  under  a  separate  child  health 
program  must — 

(1)  Establish  procediues  to  ensure  that 
the  entity  certifies  and  attests  that 
information  on  claim  forms  is  truthful, 
acciuate,  and  complete; 

(2)  Ensure  that  fee-for-service  entities 
imderstand  that  payment  and 
satisfaction  of  the  claims  will  be  from 
Federal  and  State  funds,  and  that  any 
false  claims  may  be  prosecuted  luider 
applicable  Federal  or  State  laws;  and 

(3)  Require,  as  a  condition  of 
participation,  that  fee-for-service 
entities  provide  the  State,  HCFA  and/or 
the  HHS  Office  of  the  Inspector  General 
with  access  to  enrollee  health  claims 
data,  claims  payment  data  and  related 
records. 

§457.955    Conditions  necessary  to 
contract  as  a  managed  care  entity  (MCE). 

(a)  The  State  must  assure  that  any 
entity  seeking  to  contract  as  an  MCE 
under  a  separate  child  health  program 
has  administrative  and  management 
arrangements  or  procedures  designed  to 
safeguard  against  fraud  and  abuse. 

(b)  The  State  must  ensiue  that  the 
arrangements  or  procedures  required  in 
paragraph  (a)  of  diis  section — 

(1)  Enforce  MCE  compliance  with  all 
applicable  Federal  and  State  standards; 

(2)  Prohibit  MCEs  from  conducting 
any  unsoUcited  personal  contact  with  a 
potential  enrollee  by  an  employee  or 
agent  of  a  managed  care  entity  for  the 
purpose  of  influencing  the  individual  to 
enroll  mth  the  entity;  and 

(3)  Include  a  mechanism  for  the  MCE 
to  report  to  the  State,  to  HCFA,  or  to  the 
Office  of  Inspector  General  (OIG)  as 
appropriate,  information  on  violations 
of  law  by  subcontractors  or  eiut>llees  of 
an  MCE  and  other  individuals. 

(c)  With  respect  to  enrollees,  the 
reporting  requirement  in  paragraph 
{b)(3)  of  this  section  applies  only  to 
information  on  violations  of  law  that 
pertain  to  enrollment  in  the  plan,  or  the 
provision  of,  or  pajrment  for,  health 
services. 

(d)  The  State  may  inspect,  evaluate, 
and  audit  MCEs  at  any  time,  as 
necessary,  in  instances  where  the  State 
determines  that  there  is  a  reasonable 
possibility  of  fraudulent  and  abusive 
activity. 

§  457.960    Reporting  changes  in  eligibility 
and  redetermining  eligibility. 

If  the  State  requires  reporting  of 
changes  in  circumstances  that  may 
affect  the  enrollee's  eligibility  for  child 
health  assistance,  the  State  must: 


(a)  Establish  procedures  to  ensiue  that 
enrollees  make  timely  and  accurate 
reports  of  any  such  change;  and 

(b)  Promptly  redetermine  eligibility 
when  the  State  has  information  about 
these  changes. 

§457.965    Documentation. 

The  State  must  include  in  each  ^ 

applicant's  record  facts  to  support  the 
State's  determination  of  the  applicant's 
eligibility  for  SCHIP. 

§  457.960    Verification  of  enrollment  and 
provider  services  received. 

(a)  The  State  must  establish 
methodologies  to  verify  whether 
beneficiaries  have  received  services  for 
which  providers  have  billed. 

(b)  Tne  State  must  establish  and 
maintain  systems  to  identify,  report,  and 
verify  the  accuracy  of  clfums  for  those 
enrolled  children  who  meet 
requirements  of  section  2105(a)  of  the 
Act,  where  enhanced  Federal  medical 
assistance  percentage  computations 
apply. 

§  457.985    Integrity  of  professional  advice 
to  enrollees. 

The  State  must  ensiue  through  its 
contracts  for  coverage  and  services  that 
its  contractors  comply  with — 

(a)  Section  422.206(a)  of  this  chapter, 
which  prohibits  interference  with  health 
care  professionals'  advice  to  enrollees 
and  requires  that  professionals  provide 
information  about  treatment  in  an 
appropriate  manner;  and 

lb)  Sections  422.208  and  422.210  of 
this  chapter,  which  place  limitations  on 
physician  incentive  plans,  and 
information  disclosiue  requirements 
related  to  those  physician  incentive 
plans,  respectively. 

Subpart  J— Allowable  Waiver*: 
General  Provisions 

§  457.1 000    Basis,  scope,  and  applicability. 

(a)  Statutory  basis.  This  subpart 
interprets  and  implements — 

(1)  Section  2105(c)(2)(B)  of  the  Act, 
which  sets  forth  the  requirements  for  a 
waiver  to  permit  a  State  to  exceed  the 
10  percent'Cost  limit  on  expenditures 
other  than  benefit  expenditures;  and 

(2)  Section  2105(c)(3)  of  the  Act, 
which  permits  a  waiver  fajt  the  purchase 
of  family  coverage. 

(b)  Scope.  This  subpart  sets  forth 
requirements  for  obtaining  a  waiver 
under  title  XXI. 

(c)  Applicability.  This  subpart  applies 
to  separate  child  health  programs;  and 
applies  to  Medicaid  expansion  programs 
when  the  State  claims  administrative 
costs  under  title  XXI  and  seeks  a  waiver 
of  limitations  on  such  claims  for  use  of 

a  commiinity-based  health  delivery 
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system.  This  subpart  does  not  apply  to 
demonstrations  requested  under  section 
1115  of  the  Act. 

§  457.1 003    HCFA  review  of  waiver 
requests. 

HCFA  will  review  the  waiver  requests 
under  this  subpart  using  the  same  time 
frames  used  for  State  plan  amendments, 
as  specified  in  §  457.160. 

§  457. 1 005    Waiver  for  cost-effective 
coverage  through  a  community-based 
health  delivery  system. 

(a)  Availability  of  waiver.  The 
Secretary  may  waive  the  requirements 
of  §457.618  (the  10  percent  limit  on 
expenditures  not  used  for  health 
benefits  coverage  for  targeted  low- 
income  children,  that  meets  the 
requirements  of  §  457.410)  in  order  to 
provide  child  health  assistance  to 
targeted  low-income  children  under  the 
State  plan  through  a  cost-effective, 
commimity-based  health  care  delivery 
system,  such  as  through  contracts  with 
health  centers  receiving  funds  under 
section  330  of  the  Public  Health  Service 
Act  or  •with  hospitals  such  as  those  that 
receive  disproportionate  share  payment 
adjustments  under  section  1886(c)(5)(F) 
or  section  1923  of  the  Act. 

(b)  Requirements  for  obtaining  a 
waiver.  To  obtain  a  waiver  for  cost- 
effective  coverage  through  a 
commiuiity-based  health  delivery 
system,  a  State  must  demonstrate  that — 

(1)  The  coverage  meets  all  of  the 
requirements  of  this  part,  including 
subpart  D  and  subpart  E. 

(2)  The  cost  of  such  coverage,  on  an 
average  per  child  basis,  does  not  exceed 
the  cost  of  coverage  under  the  State 
plan. 

(c)  Three-year  approval  period.  An 
approved  waiver  remains  in  effect  for  no 
more  than  3  years. 

(d)  Application  of  cost  savings.  If  the 
cost  of  coverage  of  a  child  under  a 
community-based  health  deUvery 
system  is  equal  to  or  less  than  the  cost 
of  coverage  of  a  child  under  the  State 
plan,  the  State  may  use  the  difference  in 
the  cost  of  coverage  for  each  child 
enrolled  in  a  community-based  health 
delivery  system  for — 

(1)  Other  child  health  assistance, 
health  services  initiatives,  or  outreach; 
or 

(2)  Any  reasonable  costs  necessary  to 
administer  the  State's  program. 

§  457. 1 01 0    Waiver  for  purchase  of  family 
coverage. 

A  State  may  purchase  family  coverage 
that  includes  coverage  for  targeted  low- 
income  children  if  the  State  establishes 
that— 


(a)  Purchase  of  family  coverage  is 
cost-effective  luider  the  standards 
described  in  §457.1015; 

Cb)  The  State  does  not  purchase  the 
coverage  if  it  would  otherwise  substitute 
for  health  insurance  coverage  that 
would  be  provided  to  targeted,  low- 
income  children  but  for  tibe  piut:hase  of 
family  coverage;  and 

(c)  The  coverage  for  the  family 
otherwise  meets  the  requirements  of  this 
part. 

§457.1015    Cost-effectiveness. 

(a)  Definition.  For  purposes  of  this 
subpart,  "cost-effective"  means  that  the 
State's  cost  of  piut:hasing  family 
coverage  that  includes  coverage  for 
targeted  low-income  children  is  equal  to 
or  less  than  the  State's  cost  of  obtaining 
coverage  imder  the  State  plan  only  for 
the  eligible  targeted  low-income 
children  involved. 

(b)  Cost  comparisons.  A  State  may 
demonstrate  cost-effectiveness  by 
comparing  the  cost  of  coverage  for  the 
family  to  the  cost  of  coverage  only  for 
the  targeted  low-income  children  under 
the  health  benefits  package  offered  by 
the  State  imder  the  State  plan  for  which 
the  child  is  eligible. 

(c)  Individual  or  aggregate  basis.  (1) 
The  State  may  base  its  demonstration  of 
the  cost-effectiveness  of  family  coverage 
on  an  assessment  of  the  cost  of  family 
coverage  for  individual  families,  done 
on  a  case-by-case  basis,  or  on  the  cost 
of  family  coverage  in  the  aggregate. 

(2)  The  State  must  assess  cost- 
effectiveness  in  its  initial  request  for  a 
waiver  and  then  annually. 

(3)  For  any  State  that  chooses  the 
aggregate  cost  method,  if  an  annual 
assessment  of  the  cost-effectiveness  of 
family  coverage  in  the  aggregate  reveals 
that  it  is  not  cost-effective,  the  State 
must  assess  cost-effectiveness  on  a  case- 
by-case  basis. 

(d)  Reports  on  family  coverage.  A 
State  vtrith  a  waiver  imder  this  section 
must  include  in  its  annual  report 
piu-suant  to  §457.750.  the  cost  of  family 
coverage  purchased  under  the  waiver, 
and  the  number  of  children  and  adults, 
respectively,  covered  imder  family 
coverage  pursuant  to  the  waiver. 

Subpart  K — State  Plan  Requirements: 
Applicant  and  Enrollee  Protections 

§  457.1 1 00    Basis,  scope  and  applicability. 

(a)  Statutory  basis.  This  subpart 
interprets  and  implements — 

(1)  Section  2101(a)  of  the  Act,  which 
states  that  the  purpose  of  title  XXI  of  the 
Act  is  to  provide  iunds  to  States  to 
enable  them  to  initiate  and  expand  the 
provision  of  child  health  assistance  to 
uninsured,  low-income  children  in  an 
effective  and  efficient  manner; 


(2)  Section  2102(a)(7)(B)  of  the  Act. 
which  requires  that  the  State  plan 
include  a  description  of  the  methods 
used  to  assure  access  to  covered 
services,  including  emergency  services; 

(3)  Section  2102(b)(2)  of  the  Act, 
which  requires  that  the  State  plan 
include  a  description  of  methods  of 
establishing  emd  continuing  eligibility 
and  enrollment;  and 

(4)  Section  2103  of  the  Act,  which 
outlines  coverage  requirements  for  a 
State  that  provides  child  health 
assistance  through  a  separate  child 
health  program. 

(b)  Scope.  This  subpart  sets  forth 
minimum  standards  for  privacy 
protection  and  for  procedures  for  review 
of  matters  relating  to  eligibility, 
enrollment,  and  health  services. 

(c)  Applicability.  This  subpart  only   . 
applies  to  a  separate  child  health 
program. 

§457.1110    Privacy  protections. 

The  State  must  ensure  that,  for 
individual  medical  records  and  any 
other  health  and  enrollment  information 
maintained  with  respect  to  enrollees, 
that  identifies  particular  enrollees  (in 
any  form),  the  State  establishes  and 
implements  procedures  to — 

(a)  Abide  by  all  applicable  Federal 
and  State  laws  regarding  confidentiality 
and  disclosure,  including  those  laws 
addressing  the  confidentiality  of 
information  about  minors  and  the 
privacy  of  minors,  and  privacy  of 
individually  identifiable  health 
information; 

(b)  Comply  with  subpart  F  of  part  431 
of  this  chapter; 

(c)  Maintain  the  records  and 
information  in  a  timely  and  accurate 
manner; 

(d)  Specify  and  make  available  to  any 
enrollee  requesting  it — 

(1)  The  purposes  for  which 
information  is  maintained  or  used;  and 

(2)  To  whom  and  for  what  purposes 
the  information  will  be  disclosed 
outside  the  State; 

(e)  Except  as  provided  by  Federal  and 
State  law,  ensure  that  each  enrollee  may 
request  and  receive  a  copy  of  records 
and  information  pertaining  to  the 
enrollee  in  a  timely  manner  and  that  an 
enrollee  may  request  that  such  records 
or  information  be  supplemented  or 
corrected. 

§  457.1 1 20    State  plan  requirement: 
Description  of  review  process. 

A  State  plan  must  include  a 
description  of  the  State's  review  process 
that  meets  the  requirements  of 
§§457.1130,  457.1140.  457.1150, 
457.1160,  457.1170.  457.1180,  and 
457.1190. 
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§457.1130    Mattara  subiact  to  ravtow. 

(a)  Eligibility  or  enrollment  matter.  A 
State  must  ensure  that  an  applicant  or 
enrollee  has  an  opportunity  for  review, 
consistent  with  §§457.1140  and 
457.1150,  of  a— 

(1)  Denial  of  eligibility; 

(2)  Failure  to  make  a  timely 
determination  of  eligibiUty;  and 

(3)  Suspension  or  termination  of 
enrollment,  including  disenrollment  for 
failure  to  pay  cost  sharing. 

(b)  Health  services  matter.  A  State 
must  ensure  that  an  enrollee  has  an 
opportimity  for  external  review  of  a — 

(1)  Delay,  denial,  reduction, 
suspension,  or  termination  of  health 
services,  in  whole  or  in  part,  including 
a  determination  about  the  type  or  level 
of  services;  and 

(2)  Failure  to  approve,  furnish,  or 
provide  payment  for  health  services  in 
a  timely  manner. 

(c)  Exception.  A  State  is  not  required 
to  provide  an  opportunity  for  review  of 
a  matter  described  in  paragraph  (a)  or 
(b)  of  this  section  if  the  sole  basis  for  the 
decision  is  a  provision  in  the  State  plan 
or  in  Federal  or  State  law  requiring  an 
automatic  change  in  eligibility, 
enrollment,  or  a  change  in  coverage 
imder  the  health  benefits  package  that 
affects  all  applicants  or  enroUees  or  a 
group  of  applicants  or  enrollees  without 
regard  to  their  individual 
circumstances. 

S457.1140    Cora  atomanta  of  raviaw. 

In  adopting  the  procediues  for  review 
of  matters  described  in  §457.1130,  a 
State  must  ensure  that — 

(a)  Reviews  are  conducted  by  an 
impartial  {>erson  or  entity  in  accordance 
with  §457.1150; 

(b)  Review  decisions  are  timely  in 
accordance  with  §457.1160; 

(c)  Review  decisions  are  written;  and 

(d)  Applicants  and  enrollees  have  an 
opportimity  to — 

(1)  Represent  themselves  or  have 
representatives  of  their  choosing  in  the 
review  process; 

(2)  Timely  review  their  files  and  other 
applicable  information  relevant  to  the 
review  of  the  decision; 

(3)  Fully  participate  in  the  review 
process,  whether  the  review  is 
conducted  in  person  or  in  writing. 


including  by  presenting  supplemental 
information  during  the  review  process; 
and 

(4)  Receive  continued  enrollment  in 
accordance  with  §457.1170. 

§457.1150    Impartial  raviaw. 

(a)  Eligibility  or  enrollment  matter. 
The  review  of  a  matter  described  in 
§  457.1130(a)  must  be  conducted  by  a 
person  or  entity  who  has  not  been 
directly  involved  in  the  matter  imder 
review. 

(h)  Health  services  matter.  The  State 
must  ensure  that  an  enrollee  has  an 
opportunity  for  an  independent  external 
review  of  a  matter  described  in 
§45  7. 11 30(b).  External  review  must  be 
conducted  by  the  State  or  a  contractor 
other  than  the  contractor  responsible  for 
the  matter  subject  to  external  review. 

§457.1160    Timaframaa. 

(a)  Eligibility  or  enrollment  matter.  A 
State  must  complete  the  review  of  a 
matter  described  in  §  457.1130(a)  within 
a  reasonable  amount  of  time.  In  setting 
time  frames,  the  State  must  consider  the 
need  for  exp>edited  review  when  there  is 
an  immediate  need  for  health  services. 

(b)  Health  services  matter.  The  State 
must  ensure  that  reviews  are  completed 
in  accordance  with  the  medical  needs  of 
the  patient.  If  the  medical  needs  of  the 
patient  do  not  dictate  a  shorter  time 
frame,  the  review  must  be  completed 
within  the  following  time  frames: 

(1)  Standard  timeframe.  A  State  must 
ensure  that  external  review,  as 
described  in  §  457.1150(b),  is  completed 
within  90  calendar  days  of  the  date  an 
enrollee  requests  internal  (if  available) 
or  external  review.  If  both  internal  and 
external  review  are  available  to  the 
enrollee,  both  types  of  review  must  be 
completed  within  the  90  calendar  day 
period. 

(2)  Expedited  timeframe.  A  State  must 
ensure  that  external  review,  as 
described  in  §  457.1150(b),  is  completed 
within  72  hours  of  the  time  an  enrollee 
requests  external  review,  if  the 
enroUee's  physician  or  health  plan 
determines  that  operating  under  the 
standard  time  fr^me  could  seriously 
jeopardize  the  enroUee's  life  or  he^th  or 
ability  to  attain,  maintain  or  regain 
maximum  function.  If  the  enrollee  has 


access  to  internal  and  external  review, 
then  each  level  of  review  may  take  no 
more  than  72  hours.  The  State  may 
extend  the  72-hour  time  frame  by  up  to 
14  calendar  days,  if  the  enrollee 
requests  an  extension. 

§457.1170    Continuation  of  anrollmanL 

A  State  must  ensure  the  opportimity 
for  continuation  of  enrollment  pending 
the  completion  of  review  of  a 
suspension  or  termination  of 
enrollment,  including  a  decision  to 
disenroll  for  &ilure  to  pay  cost  sharing. 

§457.fl80    NoUca. 

A  State  must  provide  enrollees  and 
applicants  timely  written  notice  of  any 
determinations  required  to  be  subject  to 
review  under  §  457.1130  that  includes 
the  reasons  for  the  determination,  an 
explanation  of  applicable  rights  to 
review  of  that  determination,  the 
standard  and  expedited  time  frames  for 
review,  the  manner  in  which  a  review 
can  be  requested,  and  the  circumstances 
under  which  enrollment  may  continue 
pending  review. 

§  457.1 1 90    Application  of  review 
procaduras  wtwn  States  offer  premium 
assiatanca  for  group  health  plans. 

A  State  that  has  a  premium  assistance 
program  through  which  it  provides 
coverage  under  a  group  health  plan  that 
does  not  meet  the  requirements  of 
§§457.1130(b),  457.1140.  457.1150(b), 
457.1160(b),  and  457.1180  must  give 
applicants  and  enrollees  the  option  to 
obtain  health  benefits  coverage  other 
than  through  that  group  health  plan. 
The  State  must  provkle  this  option  at 
initial  enrollment  and  at  each 
redetermination  of  eligibility. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  00.000.  State  Children's  Health 
Insurance  Program) 

Dated:  January  4,  2001. 

Robert  A.  Berenson, 

Acting  Deputy  Administrator.  Health  Care 
Financing  Administration. 

Dated:  January  4,  2001. 

Donna  E.  ShalaU, 

Secretary. 

[FR  Doc.  01-607  Filed  1-5-01;  3:30  pm] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  645 
RIN  1205-AB15 

Welfare-to-Worl(  (WtW)  Grants 

AGENCY:  Employment  and  Training 
Administration  (ETA),  DOL. 
action:  Final  Rule:  Interim  Final  Ride, 
Request  for  conunents. 

summary:  The  Department  of  Labor  (the 
Department)  hereby  issues  a  Final  Rule 
implementing  the  Welfare-to-Work 
(WtW)  grant  provisions  of  Tide  IV,  Part 
A  of  the  Social  Security  Act.  This  action 
completes  the  rulemaking  initiated  by 
the  publication  of  the  Interim  Final  Rule 
(IFRl)  on  November  18, 1997.  The  Final 
Rule  revises  the  IFRl  to  reflect  public 
comment,  where  appropriate.  In 
addition,  many  matters  of  concern 
raised  by  commenters  have  been  the 
subject  of  legislative  changes  to  the 
WtW  statute.  Changes  have  been  made 
to  reflect  new  statutory  requirements  for 
these  matters.  Final  Rule  revisions  to 
IFRl  are  discussed  in  detail  in  Section 
n  of  this  preamble. 

In  addition,  the  Department  hereby 
issues  a  new  Interim  Final  Rule  (IFR2) 
implementing  the  Welfare-to-Work  and 
Child  Support  Amendments  of  1999 
(1999  Amendments)  which  Congress 
passed  on  November  29, 1999  with  the 
Administration's  support.  The  1999 
Amendments,  among  other  things, 
significanUy  changed  the  eligibility 
criteria  for  the  Welfare-to-Work 
program.  In  IFR2,  we  have  made  the 
regulatory  changes  reqy^d  by  the  1999 
Amendments.  These  changes  are 
disoissed  in  Section  III  of  this 
preamble.  The  Department  requests 
public  comment  only  on  these  new 
provisions  and  changes. 

So  that  all  new  changes  to  the  WtW 
regulations  are  contained  in  one  place, 
we  are  publishing  the  Final  Rule  and 
IFR2  in  one  package. 
DATES:  Effective  Dates:  These 
amendments  will  become  effective  on 
February  12,  2001. 

Comment  Date:  We  invite  comments 
oidy  on  those  changes  that  are  the  result 
of  the  1999  Amendments,  contained  in 
IFR2.  These  changes  are  described  in 
Section  in  of  this  preamble.  All 
conunents  must  be  received  by  the 
Department  on  or  before  Mardi  12, 
2001. 

ADDRESSES:  Writien  comments  on  the 
changes  to  the  regulations  contained  in 
IFR2  (described  in  Section  III  of  this 


preamble)  may  be  mailed  or  delivered  to 
the  Division  of  Welfare-to-Work, 
Emplojrment  and  Training 
Administration,  200  Constitution 
Avenue,  NW..  Room  N-4671, 
Washington,  DC  20210,  Attention: 
Dennis  Lieberman.  Comments  may  also 
be  submitied  electronically  by  accessing 
the  WtW  web  address  at  http:// 
wtw.doIeta.gov/amendcomments/ 
default.htm. 

All  comments  will  be  made  available 
for  public  inspection  and  copying 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dennis  Lieberman,  Division  of  Welfare- 
to-Work,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
4671,  Washington,  DC  20210. 
Telephone:  (202)  693-3910  (voice)  (this 
is  not  a  toll-free  niunber)  or  l-SOO-326- 
2577  (TDD). 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  divided  into  four  sections. 
Section  I  provides  general  background 
information.  Section  II  discusses  the 
Final  Rule  promulgated  in  response  to 
comments  received  on  the  November 
18, 1997,  IFRl.  Section  HI  discusses  the 
new  IFR2,  implementing  changes  to  the 
WtW  statute  made  by  die  1999 
Amendments.  Section  IV  disc\isses 
miscellaneous  administrative 
requirements,  e.g..  Paperwork  Reduction 
Act  requirements. 

In  addition  to  the  changes  made  based 
upon  the  comments  received,  in  order  to 
clarify  policy  and  interpretation,  we 
have  also  made  technical  changes  to 
correct  typographical  errors,  such  as 
consistent  capitalization,  abbreviations, 
grammatical  corrections  and  citations, 
consistency  with  the  regulations 
implementing  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  section  188,  which  was  first 
published  in  the  Federal  Register  on 
November  12, 1999  (64  FR  61692 
through  61738,  29  CFR  part  37).  When 
publishing  a  final  nde  following 
comment  period,  it  is  customary  to 
publish  only  changes  niade  to  the  rule, 
however,  in  order  to  be  more  user- 
friendly,  we  are  publishing  the  entire 
Rule,  including  die  changes  made  by 
IFR2  as  well  as  those  parts  that  have  not 
been  changed  from  IFRl.  This  means 
that  one  document  which  contains  all  of 
the  regulations  may  be  consulted  rather 
than  needing  to  compare  various 
documents. 

I.  Background 

Final  Rule 

On  November  18, 1997,  the 
Employment  and  Training 
Administiation  (ETA)  published  IFRl  in 


the  Federal  Register  to  establish  the 
administrative  framework  for  the 
Departinenfs  Welfare-to-Work  (WtW) 
program.  IFRl  also  provided  an 
opportimity  for  public  comment. 
Comments  were  received  from  88 
entities.  The  commenters  included:  25 
State  government  agencies,  6  city  and/ 
or  local  government  agencies,  3  Federal 
agencies,  10  Private  Industry  Coimcils 
(PICs),  14  local  service  providers,  4 
private  companies,  2  labor  imions,  1 
university  and  16  non-profit 
associations.  Of  the  16  non-profit 
associations,  3  are  national,  bipartisan 
associations  representing  State 
legislatures,  governors,  or  county  ■ 
agencies,  7  are  legal-aid  associations, 
and  2  are  research  institutions. 
Responses  also  came  from  7  other 
soiut:es,  including  private  citizens. 

We  have  reviewed  and  fully 
considered  these  comments  in 
developing  the  Final  Rule.  The  issues 
raised  are  addressed,  where  appropriate, 
in  the  Siunmary  and  Explanation  of  this 
Final  Ride  (Section  II,  below). 
Provisions  of  the  IFRl  that  neither 
elicited  comments  nor  were  affected  by 
subsequent  legislative  action  are  not 
addressed  in  the  discussion  the  Final 
Rule.  Those  provisions  are  addressed  in 
the  Summary  and  Explanation  of  IFRl, 
published  at  62  FR  61589-61602  (Nov. 
18,  1997). 

Interim  Final  Rule  (IFR2) 

The  Clinton-Gore  Administration 
worked  closely  with  Congress  to  enact 
the  1999  Amendments  that  make  several 
significant  changes  to  the  WtW  grant 
programs.  These  significant  changes 
include  changes  in  the  eligibility 
requirements  for  both  long-term  welfare 
recipients  and  non-custodial  parents  of 
low-income  children,  an  addition  to  the 
list  of  allowable  activities  that  may  be 
conducted  under  WtW,  and  the 
streamlining  of  WtW  reporting 
reqmrements.  The  1999  Amendments 
took  effect  on  January  1,  2000,  for 
competitive  grantees  and  on  July  1 , 
2000,  for  formula  grantees,  although 
with  certain  restrictions  on  ouUays  of 
Federal  WtW  funds  imtil  October  1 , 
2000.  For  Indian  and  Native  American 
WtW  grantees,  the  1999  Amendments 
were  effective  on  the  day  of  enactment, 
November  29,  1999. 

To  allow  for  public  comment,  we  are 
issuing  the  regulatory  provisions 
promulgated  as  a  direct  result  of  the 
1999  Amendments  as  a  new  Interim 
Final  Rule.  The  new  provisions  open  for 
comment  under  the  IFR2  are  discussed 
below  in  Section  in  of  this  preamble. 

Note:  As  this  document  went  to  press,  the 
DOL/HHS/Education  Appropriations  bill  for 
FY- 2001  was  enacted,  containing  provisions 
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ia  extend  by  two  years  the  period  in  which 
WtW  grant  funds  may  be  spent  and  to  delete 
the  authority  for  the  $50  million  for 
performance  bonuses.  We  have  retained  the 
performance  bonus  criteria  in  this  Rule  in  the 
event  of  future  funding  for  this  purpose,  but 
no  bonus  grants  will  be  made  in  FY  2001. 


n.  Summary  and  Explanation — Final 
Rule 


This  section  contains  a  discussion  of 
the  comments  we  received  during  the 
comment  period  established  in  the 
November  18, 1997.  IFRl.  The  headings 
in  this  section  are  the  same  as  they 
appeared  in  the  IFRl  for  ease  of 
reference.  Many  of  the  comments  on 
IFRl  addressed  areas  which  were 
changed  by  intervening  technical 
amendments  to  the  WtW  statute.  For 
example,  on  November  13, 1997,  shorUy 
before  the  publication  of  the  IFRl, 
Congress  extended,  to  three  years,  the 
time  period  for  the  expenditure  of  WtW 
matching  funds  (originally  discussed  in 
§645.320)  (Pub.  L.  105-78).  Congress 
also  changed  the  time  period  for 
obligating  WtW  funds  after  a  grant 
award  (originally  discussed  in 
§  645.320)  from  one  to  three  years,  and 
made  this  change  retroactive  to  the  date 
of  passage  of  the  Balanced  Budget  Act 
of  1997  (Pub.  L.  105-33),  i.e.,  August  5, 
1997.  The  main  concerns  commenters 
raised  about  the  eligibility  criteria  for 
noncustodial  parents  in  §645.212  were 
initially  resolved  through  a  technical 
amendment  included  in  the  Child 
Support  Performance  and  Incentive  Act 
of  1998  (Pub.  L.  105-200)  and  later 
superseded  by  the  1999  Amendments 
discussed  in  Section  m  of  this 
preamble.  President  Clinton's  FY  2001 
budget  has  proposed  providing  grantees 
an  additional  two  years  to  spend 
existing  resources. 

The  Transportation  Equity  Act  for  the 
21st  century  (TEA-21)  (Pub.  L.  105-178) 
allows  the  Federal  WtW  funds  to  be 
used  as  matching  funds  for  the 
Department  of  Transportation's  "Job 
Access  and  Reverse  Commute"  program. 

Under  Pub.  L.  105-277  (Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999),  Congress  made  changes  to  the 
WtW  program  to  reflect  the  transition 
from  Ithe  Job  Training  Partnership  Act 
(JTPA)  (Pub.  L.  97-300,  as  amended,  29 
U.S.C.  1501,  et  seq.)  to  die  Workforce 
Investinent  Act  of  1998  (WIA)  (Pub.  L. 
105-220,  29  U.S.C.  2801,  et  seq.).  These 
changes  are  reflected  in  new  or  revised 
definitions  under  §  645.120  regarding 
the  particular  circumstances  of  the 
different  service  areas. 


Summary  of  Changes  in  the  Final  Rule 

Some  commenters  suggested  that  we 
provide  more  specific  direction, 
especially  about  identifying  allowable 
program  activities  and  allowable  items 
for  State  matching  funds.  Other 
commenters  recommended  that  we 
clarify  and  expand  the  workforce 
protections  available  to  the  participants 
in  the  program.  Those  recommendations 
received  carefid  consideration  and 
revisions  were  made,  where 
appropriate,  as  discussed  in  the 
Summary  and  Explanation  (Section  II, 
below). 

Many  commenters  recommended 
changes  in  the  IFRl  provisions,  such  as 
those  establishing  eligibility  and  the 
"work  first"  approach,  that  could  not  be 
accommodated  because  the  suggested 
changes  would  be  inconsistent  v>dth  the 
underlying  statute.  Congressional  action 
would  be  required  to  accommodate 
these  comments. 

The  WtW  program  will  operate  during 
the  period  in  which  the  Workforce 
Investment  Act  supersedes  the  Job 
Training  Partnership  Act.  WIA  requires 
significant  changes  in  the  workforce 
development  system  at  the  State  and 
local  levels.  The  WtW  program  is  a 
required  partner  in  the  One-Stop 
system,  which  is  the  basic  service 
delivery  system  for  the  new  workforce 
investment  system.  This  system  is 
intended  to  provide  services  to  all 
individuals  seeking  assistance, 
including  welfare  recipients.  The 
participation  of  the  WtW  program  in  the 
One-Stop  system  will  entail  cooperative 
relationships  with  other  agency  partners 
through  memoranda  of  understanding 
(MOU).  Although  WtW  is  separately 
funded,  One-Stop  centers  will  operate 
so  that  individuab  receive  a  seamless 
array  of  services.  A  final  rule 
implementing  WIA  was  published  in 
the  Federal  Register  on  August  11,  2000 
(20  CFR  parts  652,  660-671).  The  WtW 
Final  Rule  adds  guidance  at  §§  645.220 
and  645.430  about  the  relationship 
between  WtW  and  the  One-Stop 
delivery  system  imder  WIA  in  response 
to  comments  on  how  the  two  programs 
vrill  interact.  Also,  the  WtW  IFRl 
definition  of  "administrative  costs"  has 
been  revised  so  that  it  more  closely 
parallels  the  concept  of  functionality  in 
the  definition  of  this  term  at  20  CFR 
667.220  of  the  WIA  regidations. 

Also,  this  Final  Rule  acknowledges 
the  definitions  contained  in  the  new 
Temporary  Assistance  for  Needy 
Families  (TANF)  regulations  published 
in  the  Federal  Register  on  AprU  12, 
1999  (45  CFR  part  260,  et  seq.]. 
Specifically,  the  TANF  regulations 
define  "cash  assistance"  at  45  CFR 


260.30,  and  explain  the  terms 
"asSstance"  and  "WtW  cash  assistance" 
at  45  CFR  260.31  and  260.32, 
respectively.  Many  comments  on  the 
WtW  IFRl  related  to  die  subject  of 
"assistance"  due  to  its  effect  on  the 
TANF  five-year  time  limit  and  WtW 
eligibility.  We  formulated  a  definition  of 
"TANF  assistance"  for  use  in  WtW 
eligibility  determination  guided  by  the 
Department  of  Health  and  Human 
Services'  (DHHS)  new  TANF  regulations 
and  we  refer  to  that  rule  in  our  response 
to  comments.  This  change  is  discussed 
in  more  detail  below. 

Finally,  we  note  that  the  1999 
Amendments  have  superseded,  in  some 
cases,  changes  we  might  have  made 
strictiy  in  response  to  the  comments. 
The  1999  Amendments  have  made 
significant  changes  which  simplify  the 
WtW  eligibility  criteria,  for  example, 
which  require  new  provisions,  those  are 
established  in  the  IFR2.  Section  m  of 
this  preamble  discusses  the  new 
regulatory  provisions  which  are  open  to 
public  comment  as  a  result  of  the  1999 
Amendments. 

Responses  to  Specific  Comments  on 
IFRl 

Subpart  A — Scope  and  Purpose 

What  Definitions  Apply  to  this  Part? 
(§645.120) 

Section  645.120  sets  forth  definitions 
applicable  to  the  Welfare-to-Work 
program.  The  phrase  "political 
subdivisions  of  a  State,"  identified  in 
§  645.500  as  eligible  applicants  for 
competitive  grants,  was  not  defined. 
One  commenter  notes  that  the  varied 
terms  for  "political  subdivision"  used  in 
the  Solicitation  for  Grant  Applications 
(SGA)  for  competitive  grants,  such  as 
"political  subdivision  of  a  State,"  and 
"unit  of  general  purpose  local 
government,"  are  confusing,  and 
suggested  that  we  define  this  phrase. 

Response:  We  agree  that  the  terms 
used  to  describe  eligible  applicants  for 
competitive  grants  should  be 
consistendy  defined  in  the  SGA  and  the 
regidations,  and  have  included  a 
definition  for  the  phrase  "political 
subdivision"  in  the  Final  Rule.  Under 
this  new  provision,  "political 
subdivision"  means  a  unit  of  general 
purpose  local  government,  as  provided 
for  in  State  laws  and/or  Constitution, 
which  has  the  power  to  levy  taxes  and 
spend  funds  and  which  also  has  general 
corporate  and  police  powers.  This 
definition  is  consistent  with  the 
definition  in  the  SGA  for  Welfare-to- 
Work  Competitive  Grants  published  in 
the  Federal  Register  on  January  26, 
1999. 
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For  similar  reasons,  the  definition  of 
"private  entity"  which  appeared  in  the 
January  26, 1999.  SGA  has  been  added 
to  §  645.120  in  the  Final  Rule,  so  that 
the  meaning  of  the  term  is  clearly 
expressed.  "Private  entity"  means  any 
organization,  public  or  private,  which  is 
not  a  Local  Board,  PIC  or  alternate 
administering  agency  or  a  political 
subdivision  of  a  State. 

Another  commenter  suggested  that 
the  Department  amend  language  used 
throughout  the  IFRl  to  include  "or 
alternate  administering  agency"  after 
each  reference  to  a  (PIC).  The 
commenter  was  concerned  that  readers 
,  would  believe  that  only  PICs  serve  as 
WtW  administering  agencies.  As  noted 
in  §645.210  of  the  IFRl.  an  alternate 
administering  agency  is  one  designated 
by  the  Governor  and  approved  by  the 
Secretary  under  §  645.400  of  this  part. 

Response:  For  the  sake  of  clarity,  we 
have  made  the  suggested  change,  but 
have  generally  replaced  the  term  "PIC" 
with  the  WIA  term  "local  board"  in  this 
phrase.  Under  WIA  (Pub.  L.  105-220) 
(20  CFR.  Part  652,  et  al.)  passed  in 
August,  1998.  local  workforce 
investment  boards  (local  boards)  have 
replaced  PICs  in  most  places,  and  the 
)TPA  service  delivery  areas  used  by  the 
WtW  program  may  imdergo  change  as 
WIA  is  implemented  and  local 
workforce  investment  areas  are 
designated  in  their  place.  Also,  Pub.  L. 
105-277  (Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999)  amended  the 
Social  Security  Act  (SSA)  to  revise  the 
WtW  definitions  of  PIC  (section 
403(5)(D)(ii)),  Service  Delivery  Area 
(section  403(5)(D)(iii)),  and  Chief 
Elected  Official  (section 
403(5)(A)(viiKI)).  Therefore,  in  light  of 
the  legislative  changes  and  the  comment 
discussed  above,  the  corresponding 
IFRl  definitions  have  been  revised  so 
that  they  refer  to  both  the  JTPA  and 
WIA  terminology  in  order  to  bridge  the 
transition  from  JTPA  to  WIA.  hi  this 
preamble,  however,  we  generally  use 
the  term  "local  board"  to  refer  to  these 
entities. 

Definition  of  TANF  Assistance.  The 
WtW  program  exists  within  the  larger 
framework  of  the  TANF  program 
administered  by  DHHS  which  provides 
benefits  in  the  form  of  cash  or  other 
assistance  to  eligible  famiUes  and 
individuals,  as  well  as  a  range  of 
benefits  and  services  consistent  with  the 
goals  of  the  TANF  law.  In  the  preamble 
of  IFRl,  we  stated  that  we  would  follow 
the  lead  of  DHHS  in  defining  certain 
terms,  including  "assistance."  What 
constitutes  "assistance"  is  a  major 
consideration  both  in  applying  the 
Federal  60-month  time  limit  on  receipt 


of  TANF  benefits  and  in  determining 
eligibility  for  WtW.  Therefore,  we 
received  numerous  comments  seeking 
clarification,  particidarly  with  regard  to 
what  constituted  "WtW  cash 
assistance." 

One  commenter  stated  that  the 
definition  proposed  by  DHHS  showed 
intent  to  include  wage  subsidies  in  the 
definition  of  assistance,  including 
payments  to  employers  to  help  cover  the 
costs  of  employment  or  on-the-job 
training.  The  commenter  disagreed  with 
this  approach  and  requested  that  such 
subsidies  not  be  treated  as  assistance. 
Rather,  the  commenter  suggested,  they 
should  be  viewed  as  tax  incentives 
which  would  not  be  considered 
assistance  even  if  funded  with  TANF 
funds.  Since  DHHS  defines  assistance  as 
benefits  or  services  that  would  be 
considered  welfare,  the  commenter 
suggested  that  activities  under  TANF 
that  help  pay  for  jobs  that  pay  wages 
and  confer  employee  status  shoidd  be 
considered  non-assistance,  as  should 
wage-paying  publicly  funded  jobs 
created  for  recipients. 

Another  comment  stated  that 
Congress  distinguished  between  cash 
and  non-cash  assistance  when  it 
established  the  WtW  program  and  that 
cash  assistance,  not  non-cash  assistance, 
should  count  against  the  five-year  TANF 
limit.  Further,  the  comment  indicated 
that  it  is  unclear  whether  child  care 
would  be  considered  cash  assistance 
and  thus  count  against  the  time  limit.  It 
suggested  that  the  Final  Rule  provide 
clearly  that  child  care  is  non-cash 
assistance,  citing  the  precedent  of  the 
Food  Stamp  Program.  This  would 
enable  WtW  participants  to  receive 
child  care  through  WtW  without 
exhausting  their  TANF  eligibiUty. 

Response:  The  DHHS  has  issued 
definitions  for  "assistance"  and  "WtW 
cash  assistance"  for  use  in  the  TANF 
program,  at  45  CFR  260.31  and  260.32, 
respectively,  published  in  the  Federal 
Register  on  April  12,  1999  (64  FR 
17720).  In  45  CFR  260.31,  the  DHHS 
defines  the  term  "assistance"  to 
generally  mean  cash  payments, 
vouchers,  and  other  forms  of  benefits  to 
meet  a  family's  basic  needs  for  food, 
clothing,  shelter,  etc.  Exclusions  frvm 
"assistance"  include  non-recurrent 
short-term  benefits,  wage  subsidies  to 
employers,  supportive  services  for 
families  who  are  employed,  services 
such  as  counseling,  case  management, 
child  care,  and  other  job  retention  and 
employment-related  services  that  do  not 
provide  basic  income  support.  However, 
supportive  services  such  as 
transportation  and  child  care  are 
included  for  families  who  are  not 


employed.  (See  TANF  Final  Rule  for  full 
text). 

The  term  "WtW  cash  assistance,"  as 
defined  in  45  CFR  260.32.  includes  the 
benefits  defined  as  assistance  in  45  CFR 
260.31  that  are  directed  at  basic  needs. 
Such  benefits  are  included  when  they 
are  provided  in  the  form  of  cash 
payments,  checks,  reimbursements, 
electronic  fund  transfers,  or  any  other 
form  that  can  legally  be  converted  to 
currency.  The  TANF  Final  Rule  became 
effective  on  October  1, 1999.  The  TANF 
definitions  are  promulgated  by  DHHS; 
we  caimot  change  them  for  purposes  of 
TANF. 

However,  we  have  determined  that  a 
definition  of  what  it  means  to  receive 
"TANF  assistance"  for  the  purposes  of 
determining  eligibility  for  the  WtW 
program,  as  distinct  from  the  definition 
as  it  relates  to  TANF  time  limits,  work 
participation  and  other  requirements,  is 
necessary  in  order  to  respond  to  the 
comments  and  concerns  about  the 
potential  negative  impact  the  final 
DHHS  definition  could  pose  for  certain 
individuals  in  the  WtW  target  groups. 
The  DHHS  definition  of  "assistance" 
and  "Welfare-to-Work  cash  assistance" 
in  the  TANF  Final  Rule  would  preclude 
from  participation  in  WtW  persons  who 
are  receiving  services  such  as 
counseling  and  case  management  and/or 
employment-related  services  such  as  job 
retention,  that  do  not  provide  basic 
income  support.  Although  the  definition 
of  "WtW  cash  assistance"  in  the  TANF 
final  regulations  still  stands  for  the 
purpose  if  the  TANF  time  clock,  for  the 
purposes  of  determining  if  a  person  is 
receiving  TANF  assistance  as  a 
condition  of  WtW  eligibility,  we 
consider  the  phrase  "TANF  assistance" 
to  mean  "any  TANF  benefits  and 
services  for  the  financially  needy 
according  to  the  appropriate  income  and 
resource  criteria  (if  applicable)  specified 
in  the  State  TANF  plan." 

The  funding  sources  for  the  TANF 
benefits  and  services  an  individual 
receives  may  be  either  Federal  TANF 
funds  or  State  Maintenance  of  Effort 
(MOE)  funds  expended  in  the  TANF 
program. 

As  this  phrase  is  applicable  to  WtW 
for  narrow  eligibility  purposes  only,  we 
have  not  added  it  to  the  definition 
section  of  this  rule  at  §645.120.  Rather, 
it  is  incorporated  into  the  Rule  at 
§  645.212(d)  and  applies  only  to 
eligibiUty  determinations  under 
§§  645.212(a)(1)  and  645.213(a). 

This  provision  should  allow  these 
otherwise  eligible  individuals  to 
participate  in  WtW  and  alleviate  some 
of  the  main  concerns  commenters  had 
about  how  "assistance"  is  defined. 
Those  who  are  served  under  WtW 
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because  of  the  new  provision  at 
§  645.212(d)  must  be  among  the 
financially  needy  as  determined  by  the 
State  TANF  plan.  If  there  is  no  means 
test  for  the  benefits  and  services  a 
particular  individual  receives  under 
TANF,  the  individual  will  be 
considered  to  be  financially  needy  for 
purposes  of  eligibility  imder  this 
provision  at  §  645.212(d).  If  there  is  a 
means  test,  the  individual  must  meet 
the  income  and  resource  criteria 
established  by  the  State  for  the 
particular  benefits  or  services. 

Subpart  B — General  Program  and 
Administrative  Requirements 

Who  May  be  Served  as  a  Hard-to- 
Employ  Individual  Under  the  70  Percent 
Provision?  (§645.212) 

The  70  percent  eligibility  criteria  for 
a  "hard-to-employ"  individual  imder 
§645.212  of  IFRl  tracked  the  underlying 
statutory  language  then  in  place. 
Paragraph  645.212(a)  required  that  the 
individual  must  be  receiving  TANF; 
must  face  at  least  two  of  three  specified 
barriers  to  employment  (has  not 
completed  secondary  school  or  obtained 
a  certificate  of  general  equivalency; 
requires  substance  abuse  treatment  for 
employment;  and/or  has  a  poor  work 
history);  and  must  be  a  long-term  TANF 
recipient  (at  least  30  months  receipt  of 
TANF  or  must  be  within  12  months  of 
a  Federal  or  State  time  limit  on  TANF 
eligibility).  Paragraphs  645.212(b)  and 
(c)  set  the  criteria  for  serving  non- 
custodial parents  and  individuals  who 
no  longer  receive  TANF  due  to  a  Federal 
or  State  tiobe  limit  on  eligibility.  Also, 
we  have  added  a  new  paragraph  (d)  to 
reflect  that  for  purposes  of  WtW 
eligibility,  TANF  assistance  will  mean, 
"any  TANF  benefits  and  services  for  the 
financially  needy  according  to  the 
appropriate  income  and  resource 
criteria  (if  applicable)  specified  in  the 
State  TANF  plan."  For  a  full  discussion 
of  this  meaning  of  assistance  that  is 
applicable  to  WtW  for  eligibility 
determination  purposes,  see  "Definition 
of  Assistance"  above  in  the  discussion 
of  §645.120. 

The  1999  Amendments  significantly 
changed  the  eligibility  criteria  for 
participants  served  under  §  645.212  by 
removing  the  barrier  requirements,  but, 
as  described  in  the  discussion  of 
§645.211  in  Section  m  of  this  preamble, 
retained  the  requirement  that  at  least  70 
percent  of  a  project's  funds  be  used  to 
serve  participants  meeting  the  criteria  of 
§  645.212.  Generally,  at  least  70  percent 
of  a  project's  WtW  funds  must  be  spent 
on  long-term  welfare  recipients  (without 
a  requirement  that  they  face  barriers  to 
employment)  and  noncustodial  parents 


meeting  certain  criteria.  Our  discussion 
of  these  changes  in  Section  in  of  the 
preamble  presents  a  complete  analysis 
of  these  changes  and  the  resulting 
changes  to  the  regiUatory  eUgibility 
criteria  in  §  645.212.  Many  of  the 
comments  on  the  hard-to-employ 
criteria  of  IFRl,  summarized  below,  are 
no  longer  relevant  because  the  1999 
Amendments  eliminated  the  criteria 
addressed  by  the  comments,  but  we 
have  presented  them  to  reflect  the 
concerns  expressed  by  the  interested 
parties.  Some  of  the  comments  on  IFRl, 
however,  raise  issues  regarding  the 
length  of  receipt  of  TANF  assistance, 
which  are  still  relevant  to  the  revised 
§  645.212.  In  response  to  these,  we  have 
made  two  other  changes  to  §  645.212. 

Under  IFRl,  among  the  eligibility 
criteria  under  the  70  percent  provision, 
§645.212(a)(3)(ii)  provided  that  an 
individual  must  be  within  12  months  of 
a  Federal  or  State-imposed  durational 
time  limit  on  eligibility.  An  individual 
could  meet  this  requirement  if  (s)he 
would  have  been  within  12  months  of 
such  a  durational  time  limit  but  was 
exempted  from  the  Umit  due  to  a 
hardship  exemption  under  section 
408(a)(7)(C)  of  the  Act.  Section 
645.212(c)  provides  that  an  individual 
who  otherwise  meets  the  criteria  of 
§  645.212  may  be  served  if  (s)he  is  no 
longer  receiving  assistance  due  to  a 
Federal  or  State-imposed  lifetime  limit 
on  assistance. 

We  received  several  comments 
regarding  the  use  of  the  terms  "State- 
imposed  durational  time  limit"  and 
"State-imposed  lifetime  limit"  in 
§645.212.  Commenters  suggested  that 
we  replace  them  with  a  phrase  such  as 
"State-imposed  time  limit"  because  not 
all  States  impose  durational  time  limits 
or  lifetime  limits  and  many  States  have 
instituted  intermittent  time  limits 
within  the  lifetime  limit  of  five  years.  A 
commenter  noted  that  in  one  State  an 
individual's  lifetime  of  TANF  assistance 
could  span  a  seven-year  time  frame,  as 
assistance  could  be  provided  for  36 
months,  break  for  two  years  and  then 
resmne  fur  an  additional  24  months  and 
that,  under  these  circumstances,  an 
individual  would  not  be  eligible  for 
WtW  under  §645.212. 

Response:  We  agree  that  our  use  of 
these  terms  may  have  had  unintended 
consequences  due  to  variation  in  the 
way  limits  are  applied  throughout  the 
States.  As  the  lifetime  limit  criterion  is 
still  relevant  under  the  1999 
Amendments,  we  have  replaced 
references  to  "State  lifetime  limits"  with 
the  phrase  "State-imposed  time  limits" 
in  §§  645.212  and  645.213. 

A  commenter  suggested  that  we  revise 
§  645.212  to  provide  that  victims  of 


domestic  violence,  addressed  by  section 
402(a)(7)  of  the  Act,  would  be  eligible 
for  WtW  services  even  if  exempt  from 
the  durational  limits  on  receipt  of  TANF 
services. 

Response:  Section  402(a)(7)  of  the  Act 
provides  that  State  TANF  plans  may 
provide  for  waiver  of  certain 
requirements,  including  time  limits, 
when  compUance  with  the  time  limits 
would  make  it  more  difficult  for  the 
TANF  recipient  to  escape  from  domestic 
violence.  We  agree  that  where  an 
individual  is  within  12  months  of  the 
State  limit,  but  has  received  such  a 
waiver,  it  would  make  no  sense  to 
deprive  the  person  of  WtW  assistance 
simply  because  the  individual  is  exempt 
&t)m  the  State  limit  due  to  a  domestic 
violence  waiver  instead  of  a  hardship 
exemption.  Accordingly,  we  have 
revised  §  645.212(a)  to  refer  to  section 
402(a)(7)  of  the  Act,  to  make  it  clear  that 
victims  of  domestic  violence  who  have 
received  a  waiver  of  the  State-imposed 
time  limit,  like  individuals  who  are 
exempted  from  the  limit  because  they 
have  been  battered  or  subjected  to 
extreme  abuse,  may  be  served  under 
WtW  (other  changes  to  §  645.212(a) 
made  by  IFR2  are  discussed  in  Section 
ni  of  this  preamble). 

Many  oi  the  other  comments  we 
received  on  §  645.212  made  vahd 
points,  but  the  issues  raised  are  no 
longer  relevant  because  of  the 
simpUfication  of  the  eligibility  criteria 
under  the  1999  Amendments.  In 
particular,  the  barriers  to  employment 
provisions  of  sect;  645.212(a)(2) 
generated  significant  comment.  Under 
the  new  eUgibility  criteria,  long-term 
welfare  recipients  who  are  served  under 
the  70  percent  provisions  are  not 
required  to  demonstrate  that  they  face 
Jthese  barriers.  Below,  we  have  briefly 
summarized  and  discussed  comments 
on  the  70  percent  criteria  in  general  and 
the  barriers  to  employment  in 
particular,  but,  because  they  are  no 
longer  required  as  eligibiUty  criteria,  we 
have  not  responded  in  great  detail. 

While  most  comments  addressed  the 
specific  barriers  to  employment,  several 
comments  were  more  general  in  nature. 
Comments  suggested  that  we  revise  the 
regulations  to  provide  that  an  individual 
would  be  eligible  if  the  individual 
satisfied  any  one  of  the  three  barriers 
instead  of  at  least  two  of  the  three 
barriers.  A  commenter  stated  that 
persons  with  disabilities  should  be 
included  among  the  hard-to-employ, 
because  many  people  with  disabilities 
are  long-term  welfare  recipients.  The 
commenter  suggested  that  we  amend 
645.212(a)(2)  by  adding  ajourth  barrier 
to  specifically  cover  persons  with 
disabilities  that  affect  their  abiUty  to 
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obtain/retain  employment  or  by 
expanding  the  definition  of  poor  work 
history  to  include  poor  work  history  due 
to  a  disability. 

Response:  Prior  to  the  1999 
Amendments  we  could  not  have  made 
these  changes,  although  an  individual 
meeting  the  poor  work  history  criterion 
could  be  served  regardless  of  the  reason 
for  the  poor  work  history.  Thus,  an 
individual  with  a  poor  work  history 
caused  by  a  disability  could  be  eligible 
if  the  other  criteria  were  met.  Under  the 
1999  Amendments,  the  barriers  criterion 
is  eliminated.  We  expect  that  long  term 
welfare  recipients  with  disabilities  will 
be  served  under  the  new  eligibility 
criteria.  Moreover,  our  competitive  grant 
SGA's  and  formula  grant  planning 
instructions  have  encouraged  State  and 
local  operating  entities  to  give  priority 
consideration  to  individuals  with 
disabilities 

Education  Level  (§  645.212(a)(2)(W. 
IFRl  provided  that  individuals  who  had 
neither  completed  secondary  school  nor 
obtained  a  certificate  of  general 
equivalency  and  who  had  low  skills  in 
reading  or  mathematics  satisfied  the 
education  level  eligibility  criterion  of 
§  645.212(a)(2)(i).  Several  commenters 
viewed  this  provision  as  overly 
restrictive,  and  suggested  we  revise  the 
criterion  so  that  it  can  be  met  by  a 
showing  that  a  participant  meets  either 
of  the  criteria.  Commenters  supported 
this  suggestion  with  the  observation  that 
a  high  school  diploma  or  equivalency 
did  not  guarantee  that  an  individual  had 
the  requisite  skills. 

Other  comments  recommended  that 
the  reading  and  mathematics  skill  level 
not  be  defined  at  the  8.9  grade  level  or 
below,  but  that  operating  entities  be  able 
to  set  grade  skill  levels  based  upon  local 
labor  market  requirements,  or  that  the     ^ 
threshold  be  raised  to  a  higher  grade 
level.  Commenters  recognized  that  the 
8.9  grade  level  was  consistent  with 
similar  criteria  in  JTPA,  but  suggested 
that  WtWs  relationship  with  TANF 
argued  for  flexibility  to  diverge  from 
JTTPA. 

Response:  Based  upon  these 
comments,  we  tend  to  agree  that  the 
regulatory  definition  standards  for  the 
educational  ability  criterion  may  have 
been  overly  restrictive.  In  any  event, 
under  the  new  criteria  set  forth  in  IFR2, 
educational  ability  is  no  longer  a 
criterion  for  eligibility  of  long-term 
welfare  recipients. 

Poor  Won:  History 
(§645.212(a)(2)(iii)).  The  IFRl,  at 
§645.212(a)(2)(iii),  defined  "poor  work 
history"  generally  as  no  more  than  3 
consecutive  months  worked  in  the  past 
12  calendar  months.  Commenters 
opined  that  this  definition  was  overly 


restrictive  and/or  not  an  appropriate 
indicator  of  a  poor  work  history.  Some 
commenters  provided  anecdotes 
regarding  individuals  who,  having 
worked  part-time  or  through  a  program, 
would  be  ineligible  for  WtW  under  this 
definition,  and  proposed  that  States 
should  be  permitted  to  adopt  their  own 
definitions  of  poor  work  history. 

Commenters  identified  other 
perceived  problems  with  the  regulatory 
definition  of  poor  work  history: 

•  Individuals  who  have  had  a  series 
of  short  spells  of  work  covering  three 
consecutive  months  would  be  ineligible 
despite  demonstrating  an  inability  to 
keep  a  job; 

•  The  definition  did  not  establish  a 
required  number  of  work  hours  in  the 
thrse-month  period; 

•  The  definition  would  exclude  hard- 
to-employ  individuals  who  had  only  a 
part-time  stunmer  job  within  the  last  12 
months  as  well  as  the  working  poor  and 
seasonal  workers. 

Other  commenters  recommended 
revisions,  some  to  conform  with  the 
JTPA  and  some  to  follow  the  pre-TANF 
Unemployed  Parents  regulations.  Most 
requested  that  the  Department  obtain  a 
more  complete  picture  of  an 
individual's  work  history  by  going  back 
further  in  time. 

Several  commenters  asserted  that  the 
three  consecutive  months  criterion  is 
inconsistent  with  the  requirement  that 
at  least  half  of  the  payment  to  service 
providers  for  job  placement  services 
occur  after  a  participant  placed  in  a  job 
has  worked  for  six  months.  To  these 
commenters,  those  provisions  indicated 
a  Congressional  determination  that 
holding  a  job  for  less  than  six  months 
was  evidence  of  a  poor  work  history. 

Response:  Like  me  educational  ability 
criterion,  we  tend  to  agree  with 
coOunenters  that  the  regulatory 
definition  of  "poor  work  history"  may 
have  been  overly  restrictive.  In  any 
event,  under  the  new  criteria  set  forth  in 
IFR2,  poor  work  history  is  no  longer  a 
criterion  for  eligibility  of  long-term 
welfere  recipients. 

Length  of  Receipt  of  TANF  Assistance 
(§  645.212(a)(3)).  A  commenter  asked  if 
individuals  who  have  been  diverted 
from  receiving  TANF  as  part  of  a  State's 
diversion  strategy  are  eligible  for  WtW. 

Response:  Inmviduals  who  might 
otherwise  be  eligible  for  WtW  services, 
but  who  have  been  diverted  (may  have 
received  one-time  only  financial 
assistance,  for  example)  are  not  eligible 
for  WtW  under  the  old  or  new 
provisions  of  §  645.212  because  they  are 
not  eligible  for  TANF.  Even  as  amended, 
receipt  of  TANF  assistance  is  the  basic 
criterion  for  WtW  eligibility.  Operating 
entities  should  assess  wheUier  diverted 


individuals  may  qualify  imder  other 
criteria,  such  as  the  criteria  for 
noncustodial  parents  at  §  645.212(c)  or 
under  §  645.213  as  an  individual 
formerly  in  foster  care  or  a  low  income 
custodial  parent.  These  new  eligibility 
criteria  are  more  fully  discussed  in 
Section  III  of  this  preamble. 

Noncustodial  Parents  (§  645.212(b)). 
The  IFRl  stated  that  a  noncustodial 
parent  would  be  eligible  if  the  custodial 
parent  met  the  eligibility  requirements 
of  paragraph  (a)  of  §645.212. 
Commenters  asserted  that  this  approach 
posed  insurmountable  difficulties  for 
those  entities  who  were  in  contact  only 
with  the  noncustodial  parent. 

Response:  The  1999  Amendments 
address  this  issue.  The  statutory  and 
regulatory  changes  that  address  these 
concerns  are  described  below. 

A  technical  amendment,  enacted  on 
July  16, 1998,  as  part  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998  (Pub.  L.  105-200),  changed  the 
eligibility  criteria  for  noncustodial 
parents  imder  §  645.212.  This 
amendment  revised  the  language  of  SSA 
section  403(a)(5)(C)(ii)  to  apply  the 
barriers  to  employment  criteria  to  all 
participants,  including  noncustodial 
parents.  In  addition,  the  amendment 
clarified  that  the  required  length  of 
receipt  of  cash  assistance  under  TANF 
applies  to  either  the  custodial  parent  or 
the  minor  children  of  the  noncustodial 
parent.  The  addition  of  the  reference  to 
the  minor  child  of  the  noncustodial 
parent  addresses  those  "child  only" 
cases  where  there  is  no  custodial  parent 
and  also  allows  WtW  to  provide  services 
to  a  noncustodial  parent  whose  children 
are  less  than  30  months  old,  if  the 
custodial  parent  has  been  on  TANF  for 
a  longer  period. 

We  issued  Training  and  Emplojmient 
Guidance  Letter  (TEGL)  No.  6-98  on 
September  21, 1998,  to  convey  this 
change  and  have  posted  this 
information  on  the  WtW  website. 
Subsequently,  we  issued  TEGL  6-98 
Change  1  on  December  17,  1998,  to 
address  those  cases  where  there  are 
custodial  caretaker  relatives  who  receive 
TANF  benefits  for  themselves  and  on 
behalf  of  the  children  in  their  custody. 
While  the  number  of  these  cases 
nationwide  is  small,  these  custodial  . 
caretaker  relatives  are  subject  to  the 
same  TANF  participation  requirements 
and  time  limitations  as  other  TANF 
recipients  and  therefore  may  be  eligible 
for  the  WtW  program. 

The  1999  Amendments  contain 
eligibility  criteria  pertaining  to 
noncustodial  parents  that  supersede  the 
earlier  statutory  and  subsequent 
technical  changes.  Section  m  of  this 
preamble  fully  discusses  the  new 
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eligibility  criteria  for  noncustodial 
parents. 

Who  May  Be  Served  as  an  Individual 
With  Long-Term  Welfare  Dependence 
Characteristics  Under  the  30  Percent 
Provision?  (§645.213) 

This  section  of  IFRl  stated  the 
requirements  for  enrolling  participants, 
imder  the  30  percent  provision,  as 
"individuals  with  long-term  welfare 
dependence  cheu^cteristics."  As  with 
§645.212,  commenters  raised  issues 
regarding  time  limits  and  State-to-State 
eligibility  variations. 

A  commenter  recommended  that  we 
revise  this  section  to  provide  that 
individuals  would  be  eligible  if  they 
either  are  receiving  TANF  assistance  or 
have  one  or  more  characteristic  of  long- 
term  welfare  dependence.  Another 
commenter  suggested  that  we  include  a 
history  of  domestic  violence  as  an 
example  of  a  characteristic  associated 
with  long-term  welfare  dependence, 
citing  studies  in  support  of  that 
viewpoint.  Another  suggested  that  we 
add  having  a  disability  afi^ecting  the 
ability  to  obtain  and  retain  employment 
to  the  list  of  characteristics  associated 
with  or  predictive  of  long-term  welfare 
dependency. 

Response:  These  changes  have  not 
been  made,  because  they  are  not 
needed.  Under  IFRl,  States,  in 
consultation  with  the  operating  entities, 
already  have  the  flexibility  to  identify 
characteristics  associated  with  or 
predictive  of  long-tjerm  welfare 
dependence  such  as  those  suggested,  in 
addition  to  those  provided  in  the 
regulation.  Under  the  1999 
Amendments,  discussed  in  Section  III  of 
this  preamble,  this  flexibility  is 
maintained. 

How  Will  Welfare-to-Work  Eligibility  Be 
Determined?  (§645.214) 

A  commenter  recommended  that  we 
change  the  language  in  §  645.214  (b)(2), 
to  permit  a  determination  of  eligibility 
to  be  "based  on  information  collected  by 
the  operating  entity  and/or  the  TANF 
agency",  in  order  to  address  those 
situations  where  State  TANF  agencies 
and  operating  entities  share 
responsibility. 

Response:  This  editorial  change  has 
been  made  for  the  sake  of  clarity. 

What  Activities  Are  Allowable  Under 
This  Part?  (§  645.220) 

A  significant  niunber  of  conunenters 
asserted  that  the  "work  first" 
philosophy  imdermines  the  successful 
transition  of  WtW  participants'  to 
unsubsidized  employment,  by  placing 
participants  into  jobs  before  they  have 
received  the  training  in  basic  and 


occupational  skills  needed  to  prepare 
them  to  succeed  at  those  jobs. 

Response.  We  have  not  made  any 
changes  to  the  regulations  based  on 
these  comments,  because  the  "work 
first"  requirements  implement  our 
understanding  of  the  intent  of  the  WtW 
legislation  and  the  purpose  of  the 
program.  While  we  acknowledge  that 
the  design  and  implementation  of  work- 
first  programs  can  pose  challenges,  the 
purpose  of  the  WtW  program  is  to  place 
participants  in  employment  activities 
which  will  then  lead  to  imsubsidized 
employment  and  long-term  self- 
sufficiency.  We  also  believe  that  the 
statute  and  the  rule  provide  significant 
flexibility  to  combine  work  with 
training  and  other  post-employment 
services  that  will  help  participants  to 
build  skills  needed  to  succeed  and 
advance  in  the  workforce. 

Some  commenters  supported  the 
IFRl's  flexibility  in  the  definitions  of 
allowable  activities,  while  others 
favored  a  more  prescriptive  approach. 
The  terms  that  elicited  particular 
interest  were  "job  readiness",  "job 
placement",  "on-the-job  training", 
"community  service",  "work 
experience",  "job  creation",  "post- 
employment  activities",  "job  retention", 
"supportive  services",  "assessment", 
and  "Individual  Development 
Accounts"  (IDAs). 

Response:  We  continue  to  believe  that 
the  States  and  localities  should  have  the 
flexibility  to  develop  definitions  that  fit 
their  circumstances,  therefore,  we  have 
not  further  defined  these  terms.  We 
have  formalized  this  flexibility  in  IFR2 
by  adding  a  new  §  645.125  to  describe 
the  roles  of  Federal,  State  and  local 
governmental  partners  in  the 
governance  of  the  WtW  program.  This 
section  is  discussed  in  section  III  of  this 
preamble. 

Several  commenters  recommended 
we  modify  §  645.220(e)  so  that 
supportive  services  could  be  provided 
to  participants  who  are  receiving  job 
placement  services. 

Response:  We  agree  that  it  is 
appropriate  for  operating  entities  to  be 
able  to  provide  supportive  services  for 
individuals  participating  in  job 
placement  activities.  Section  §645.220 
has  been  modified  accordingly. 

A  commenter  noted  that  language 
used  throughout  WtW  and  JTPA 
recommends  and  mandates 
coordination  of  program  activities  and 
non-duplication  of  services.  This 
principle  is  also  true  of  the  Workforce 
Investment  Act,  under  which  workforce 
investment  systems  have  replaced  the 
job  training  systems  created  under 
JTPA.  Under  JTPA,  the  goal  of 
coordination  was  achieved  by  utilizing 


resources  outside  of  the  funding  source 
to  supplement  and  extend  services  to 
the  greatest  nimiber  of  participants 
possible,  the  commenter  points  out.  The 
commenter  recommends  that  funds 
from  programs  under  WIA  or  JTPA  or 
others  available  through  the  One  Stop 
system  should  be  available  for  WtW 
activities,  and  that  WtW  funds  be  used 
to  provide  supportive  services  for 
individuals  engaged  in  activities  imder 
WIA,  JTPA  or  other  funding  streams. 

Response:  We  concur  that  better 
coordination  between  the  WtW  system 
and  the  One-Stop  system  developed 
under  JTPA/WIA  is  beneficial  to  all 
programs,  and  have  added  language  to 
§  645.220(f)  that  explains  that  job 
retention  and  support  services  may  be 
provided  to  eligible  WtW  participants 
who  are  emolled  in  WIA  or  JTPA 
activities  (including  occupational  skills 
training).  We  seek  to  foster  such 
coordination,  especially  as  the  WtW 
program  is  a  required  partner  in  the 
One-Stop  system  created  under  WIA. 
These  services  can  be  provided  with 
WtW  funds  when  they  are  not  otherwise 
available  to  the  participant. 
Furthermore,  we  have  added  a  new 
section  645.430  (which  is  discussed 
below  in  this  section  II  of  the  preamble) 
to  more  fully  describe  the  role  of  WtW 
in  the  One-Stop  system. 

Several  commenters  indicated 
support  for  the  expanded  use  of  WtW 
funds  to  provide  medical  services. 

Response:  Section  408(a)(6)(A)  of  the 
SSA  specifically  prohibits  the  use  of  any 
TANF  funds,  including  WtW  funds,  for 
medical  services,  so  we  have  not  made 
the  suggested  change.  An  explanation  of 
this  prohibition  is  available  in  the  Q  & 
A's  on  the  WtW  website,  at  number 
AA8.  under  "Allowable  Activities." 

Based  upon  inquiries  received  from 
other  sources,  the  Department  has 
posted  a  Q&A  to  set  forth  our 
interpretation  that  §  645.220(h)  permits 
outreach  and  recruitment  activities  as 
part  of  the  allowable  program  activities 
listed  in  paragraphs  (a)  through  (f)  of 
§  645.220.  Costs  associated  with  these 
activities  must  be  reported  in  the  same 
category  as  intake,  assessment, 
eligibility  determination,  development 
of  an  individualized  service  strategy  and 
case  management  identified  at 
§  645.220(h).  We  have  changed 
§  645.220(h)  to  clarify  that  these 
outreach  and  recruitment  activities  are 
allowable  uses  of  WtW  funds. 

Under  IFRl,  occupational  skills 
training  activities  could  only  be 
provided  as  a  post-employment  activity 
for  individuals  placed  in  a  job  or  a  WtW 
employment  activity.  Under  the  1999 
Amendments,  short-term  vocational 
educational  training  or  job  training  are 
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permissible  activities.  This  is  discussed 
in  more  detail  in  section  IH  of  this 
preamble. 

Finally,  as  a  technical  correction,  we 
have  removed  the  phrase  "but  not 
limited  to"  from  this  the  list  of 
suggested  post-employment  services 
and  job  retention  and  support  services 
in  this  section.  This  does  not  change  the 
meaning  of  this  provision.  Here,  as 
throughout  the  regulations,  the  term 
"include"  is  used  to  indicate  an 
illustrative,  but  not  exhaustive  list  of 
examples.  We  also  removed  the 
reference  to  SSA  section  404(h)  in 
§  645.220(f)  to  emphasize  that  IDAs 
established  in  accordance  with  statutory 
purposes  or  uses  of  TA>fF  and  WtW  are 
allowable  WtW  activities. 

What  General  Fiscal  and  Administrative 
Rules  Apply  to  the  Use  of  Federal 
Funds?  (§645.230) 

The  information  technology  provision 
of  §  645.235(c)(3)  has  been  moved  to 
§  645.230(d)  to  relate  it  to  the  discussion 
of  allowable  costs.  As  a  result, 
paragraph  645.230(d)  is  redesignated  as 
paragraph  (g)  in  the  Final  Rule  and  the 
remaining  paragraphs  have  been 
redesignated  accordingly.  This  is 
discussed  further  in  the  discussion  of 
§  645.235,  below. 

Commercial  Organizations.  A 
commenter  noted  that  the  IFRl  did  not 
specify  fiscal  and  administrative 
requirements  for  commercial 
organizations. 

Response:  The  final  rule  clarifies,  in 
§645.230  (a)(2),  that  commercial 
organizations,  along  with  non-profit 
organizations,  must  follow  OKffl 
Circular  A-110,  codified  at  20  CFR,  Part 
95.  A  similar  provision,  clarifying  the 
auditrequirements  for  commercial 
organizations,  has  been  added  at 
§  645.230(b). 

Six-Month,  50  Percent  Hold-back  on 
Contracts  and  Vouchers.  Several 
commenters  asked  for  clarification  and 
guidance  on  §  645.230(a)(3),  requiring 
that  contracts  and  vouchers  include  a 
provision  that  at  least  one-half  of  the 
payment  for  job  placement  services 
occur  after  an  eligible  individual  has 
been  placed  into  the  workforce  for  six 
(6)  months.  For  example,  some 
comments  raised  questions  about  the 
meaning  of  the  phrase  "placement  in 
the  woritforce"  diiring  the  six-month 
hold-back  period.  Others  wondered 
whether  the  six  months  must  be  either 
continuous  or  cumulative,  whether 
participants  had  to  remain  with  a  single 
employer  during  the  entire  period, 
whether  part-time  or  subsidized 
employment  could  count  towards  the 
six  months  and  whether  reasonable 
transition  time  between  jobs  could  be 


considered  part  of  the  six-month  hold- 
back period. 

Response:  We  have  provided 
guidance  that  retention  for  six  months 
in  the  workforce  is  achieved  when  a 
participant  is  placed  in  unsubsidized 
employment  and  receives  earnings  in 
the  two  consecutive  quarters  following 
the  quarter  in  which  placement 
occurred  in  the  instructions  for  the  WtW 
Formula  Grant  Cumulative  Quarterly 
Financial  Status  Report  (ETA  9068). 
Under  these  instructions,  participants 
do  not  have  to  remain  with  a  single 
employer  during  the  entire  period,  and 
no  minimum  number  of  hours  or  level 
of  earnings  is  specified. 

A  commenter  asked  for  guidance  as  to 
which  contracts  and  vouchers  are 
subject  to  the  six-month  hold-back 
provision.  Other  commenters  suggested 
that  we  waive  the  six-month  hold-back 
requirement  under  certain 
circumstances. 

Response:  The  mandatory  six-month 
hold-back  provision  applies  to  all 
contracts  and  vouchers  for  placement 
services  into  unsubsidized  jobs,  except 
for  those  placement  services  that  are 
provided  to  individual  participants  as  a 
reasonable  and  necessary  part  of  the 
operating  entity's  work  experience, 
community  service  and/or  on-the-job 
training  program.  This  provision  is 
mandated  by  statute  and  can  not  be 
waived  for  PICs  and  local  boards.  Under 
the  1999  Amendments,  competitive 
grantees  who  are  not  PICs  or  local 
boards  may  provide  services  directly. 
See  further  discussion  in  section  III  of 
the  preamble. 

A  number  of  commenters  inquired 
whether  fixed  unit  price  performance- 
based  contracting  can  be  used  under 
WtW.  One  commenter  questioned 
whether  the  regulations  reflect  DOL 
policy  with  regard  to  fixed-unit-price 
contracts.  Another  commenter 
recommended  that  the  regulations  not 
impose  additional  restrictions  upon 
fixed-unit-price  contracts  over  and 
above  the  hold-back  requirement. 

Response:  We  see  this  contracting 
method  as  appropriate,. especially  in 
conjunction  with  the  six-month  hold- 
back requirement  for  performance.  We 
have  provided  guidance  on  fixed  unit 
price  performance-based  contracts  and 
the  requisite  reporting  requirements  in 
the  Q  &  A's  on  the  WtW  website  (http:/ 
wtw.doleta.gov/q&-a/administrative.htm) 
at  niunbers  AF17  and  AF18,  under 
"Administrative/Fiscal. ' ' 

Program  Income.  Commenters 
expressed  concern  that  the  regulations 
prohibit  profits  as  an  allowable  use  of 
funds,  and  asked  whether  a  non-profit 
may  earn  a  profit  or  whether  all 


earnings  must  be  reported  as  program 
income.  » 

Response:  For  the  sake  of  clarity,  a 
new  paragraph  has  been  added  to 
§  645.230(a)(6)  which  requires 
governmental  or  non-profit 
organizations  that  earn  excess  revenue 
over  costs  incurred  to  treat  the  excess 
revenue  as  program  income  earned,  and 
report  it  as  such.  The  regulation 
imposes  no  additional  restrictions  on 
fixed-unit-priced  contracts  or  on 
program  income  derived  from  such 
contracts.  It  only  clarifies  the  treatment 
of  income  earned  by  governments  or 
non-profit  organizations  from  fixed- 
unit-price  contracts  or  other  sources. 

One  commenter  requested  further 
clarification  of  the  addition  method, 
which  is  addressed  in  §  645.230(a)(5). 

Response:  The  Final  Rule  adds  a 
reference,  in  this  section,  to  29  CFR 
97.25(g)(2),  which  describes  the 
addition  method.  29  CFR  97.25(g)(2) 
clarifies  that  under  the  addition  method, 
program  income  is  added  to  the 
available  WtW  grant  funds  and  must  be 
used  for  the  purposes  and  under  the 
conditions  set  forth  by  the  grant 
agreement.  Section  97.25(g)(2)  also 
explains  both  the  net  and  gross  income 
methodologies  for  determining  the 
amount  of  program  income  to  be 
credited  to  the  grant  program. 

Audit  Requirements.  As  some 
comments  noted,  the  IFRl  did  not 
address  the  responsibility  for  audits  of 
commercial  organizations.  Section 
645.230(b)  has  been  revised  accordingly. 
A  new  paragraph  (b)(3)  is  added  to 
§  645.230  to  establish  that  the 
Department  is  responsible  for  audits  of 
commercial  organizations  that  are  direct 
recipients  of  WtW  grants.  In  addition, 
conunercial  subrecipient  organizations 
that  spend  more  than  the  threshold  level 
specified  in  29  CFR  part  99,  which 
implements  OMB  Circular  A-133 
($300,000  as  of  publication  of  this  rule), 
must  conduct  either  an  organization- 
wide  audit  or  a  program-specific 
Tinancial  and  compliance  audit,  as 
required  by  29  CFR  part  99. 

Drug-Free  Workplace  Requirements. 
Paragraph  (d)  in  §645.230  of  the  IFRl 
establishes  that  all  WtW  recipients  and 
subrecipients  must  comply  with 
government-wide  requirements  for  a 
drug-fiee  workplace.  One  comment, 
citing  the  provisions  at  29  CFR  98.600, 
questioned  whether  the  drug-free 
requirements  should  apply  to  both  the 
recipient  and  subrecipient  level,  or 
should  apply  only  to  the  recipient  level. 

Response:  We  have  divided 
§  645.230(g)  into  two  paragraphs,  (g)(1) 
and  (g)(2),  to  clarify  how  drug-free 
workplace  requirements  are  to  be 
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applied,  at  the  recipient  and 
subrecipient  levels,  respectively. 

Prohibition  on  the  Construction  or 
Purchase  of  Facilities  and  Business 
Start-up  Costs.  The  WtW  statute 
specifies  the  allowable  activities  for  the 
formula  and  competitive  grant  programs 
at  section  403(a)(5)(C)(i).  The  statute 
does  not  include  the  construction  or 
purchase  of  facilities  or  buildings  as 
aUowable  activities.  Section 
645.300(b)(l)(i)  elaborates  on  this 
general  prohibition  on  facilities 
expenses  by  specifying  that  the  cost  of 
constructing  or  purchasing  facilities  or 
buildings  is  not  acceptable  as  match  for 
a  WtW  formula  grant.  This  is  because 
match  expenditiues  are  only  acceptable 
when  spent  on  those  costs  which  would 
be  allowable  if  paid  for  with  WtW  grant 
funds,  and  because  Federal  funds  may 
be  used  for  such  facilities  expenses  only 
where  there  is  specific  legislative 
authorization.  Since  WtW  does  not 
specifically  authorize  these  expenses, 
they  are  not  allowable  WtW 
expenditures  nor  acceptable  match. 
However,  the  IFRl  inadvertentiy  failed 
to  include  comparable  language 
expliciUy  barring  the  use  of  formula 
grant  funds  or  competitive  grant  funds 
to  construct  or  piirchase  facilities  or 
buildings. 

We  are  concerned  that  the  apparent 
discrepancy  could  be  misimderstood. 
Therefore,  we  added  a  provision  at 
§  645.230(e)  to  fix  this  oversight  and 
indicate  clearly  that  the  same 
limitations  on  the  use  of  WtW  funds  for 
the  construction  qr  piutdiase  of  facilities 
or  bmldings  apply  to  competitive  grant 
funds  and  to  formula  grant  funds. 

Similarly,  we  wish  to  clarify  that 
WtW  funds  generally  may  not  be  used 
to  cover  the  costs  of  starting  a  business 
or  for  capital  ventures.  In  response  to  a 
reconunendation  by  a  commenter  that 
business  start-up  funds  be  provided  by 
the  WtW  program,  we  have  added  a  new 
provision  in  the  Final  Rule  at 
§  645.230(f)  that  states  that  WtW  funds 
may  not  be  used  to  cover  these  types  of 
costs.  We  note,  however,  that  there  is  a 
limited  exception  to  this  prohibition 
when  WtW  funds  are  used  for 
Individual  Development  Accoimts. 
These  accounts,  which  are  established 
by  or  for  participants  under  §  645.220(f), 
are  permitted  for  the  purpose  of 
business  capitalization,  as  well  as  other 
specified  purposes. 

What  Types  of  Activities  Are  Subject  to 
the  Administrative  Cost  Limit  on 
Welfare-to-Work  Grants?  (§645.235) 

WtW  Definition  of  Administrative 
Costs.  The  IFRl  adopted  the  definition 
of  "Costs  of  Administration"  from  the 
ITPA  regulations  at  20  CFR  627.440,  and 


noted  that  the  Secretary  might  issue 
further  rules  to  conform  to  similar 
provisions  in  the  final  regulations 
governing  the  TANF  program.  Two 
commenters  reconunended  adopting  the 
TANF  description  of  administrative 
costs  to  reduce  administrative  confusion 
and  costs  and  to  encourage  cooperation 
between  TANF-funded  and  WtW- 
funded  programs.  Other  commenters 
reconunended  not  adopting  the  TANF 
definition  of  administrative  costs, 
because  of  the  number  of  activities  that 
are  considered  adnunistrative  costs 
imder  TANF.  One  commenter 
considered  the  adoption  of  JTPA 
administrative  cost  definition  as  too 
permissive  given  the  WtW  15  percent 
limit  on  administrative  costs.  Another 
commenter  recommended  adopting  the 
Child  Care  Development  Block  Grant 
definition  for  administrative  costs. 
Another  commenter  suggested  using  a 
single  administrative  cost  definition  for 
all  three  welfare-related  programs,  WtW, 
TANF  and  Child  Care  Development 
Block  Grant. 

Response:  Since  the  issuance  of  the 
IFRl;  WIA  was  signed  into  law, 
reforming  the  employment  and  training 
service  delivery  system  and  replacing 
PICs  with  local  workforce  investment 
boards.  Because  the  WtW  program  will 
be  operated  through  the  workforce 
investment  system  under  WIA,  as  areas 
make  the  transition  from  JTPA  to  WIA, 
we  have  decided  that  it  makes  more 
sense  to  coordinate  the  administrative 
cost  definition  with  the  WIA  definition 
rather  than  the  TANF  definition.  The 
WIA  regulations  provide  a  definition  of 
administrative  costs  that  is  less 
restrictive  than  the  JTPA  definition.  To 
minimize  burden  on  the  local  boards,  by 
providing  consistency  between  WtW 
and  WIA,  §  645.235  has  been  revised  to 
set  forth  a  new  WtW  definition  of 
administrative  costs  that  is  to  a  great 
extent  based  on  the  WIA  definition  at  20 
CFR  667.220.  The  WIA  definition  of 
administrative  costs  relies  on  the 
concept  of  function  as  the  method  to 
determine  how  a  particular  cost  would 
be  charged.  Under  this  principle, 
administrative  costs  are  defined  as  costs 
incurred  for  enumerated  administrative 
functions  by  identified  administrative 
entities  for  overall  program  management 
piuposes.  The  administrative  functions 
include  but  are  not  limited  to  the 
following  activities  ujidertaken  for 
overall  program  management  piuposes: 
accounting  and  budgeting,  financial  and 
cash  management,  procurement  and 
property  management,  and  developing 
and  operating  systems  and  procedures 
required  for  administrative  functions. 
The  administrative  entities  include 


State  and  local  workforce  boards,  direct 
WIA  grant  recipients,  and  local  grant 
subrecipients.  For  additional 
information  on  covered  activities  and 
entities,  see  the  Workforce  Investment 
Act  Final  Rule. 

As  part  of  the  new  definition,  we  no 
longer  require  first-Une  supervisory 
costs  to  be  treated  as  administrative 
costs  because  this  function  is  more 
closely  related  to  the  provision  of  direct 
services  to  participants  than  to  overall 
management.  Similarly,  we  no  longer 
require  data  processing  costs  to  be 
charged  as  administrative  costs;  rather, 
these  costs  must  be  allocated  based  on 
whether  the  functions  they  support  are 
administrative  or  programmatic. 

Allowable  Information  Technology 
Costs.  We  received  several  comments  on 
the  composition  and  classification  of 
information  technology  costs,  but  none 
on  the  allowability  of  such  costs.  As 
discussed  above,  in  the  discussion  of 
§  645.230,  upon  reviewing  these 
comments  we  decided  to  clarify  the 
Year  2000  limitations  applicable  to  the 
allowability  of  information  technology 
costs  and  to  move  this  paragraph  from 
§  645.235(c)(3)  to  §  645.230(d)  to  follow 
the  paragraphs  on  allowable  costs. 

The  administrative  cost  definition  at 
§  645.235(d)  of  the  Final  Rule  details  the 
certain  information  technology  costs 
that  can  be  excepted  from  the 
administrative  cost  category.  A 
commenter  asked  imder  which  cost 
category  are  information  technology 
systems  development  (above  and 
beyond  costs  excluded  from 
administrative  cost  limit)  charged. 

Response:  Costs  that  can  be  excepted 
from  the  administrative  cost  limit  are 
any  costs  incurred  for  the  lease  or 
piuchase  of  hardware,  including 
installation  costs,  and  sofrware  needed 
for  tracking  and  monitoring  participant 
activities  imder  a  WtW  grant.  The  cost 
of  software  development  related  to  the 
tracking  and  monitoring  functions, 
including  personnel  costs  associated 
with  such  software  development,  can 
also  be  charged  to  the  program  cost 
category.  Those  costs  of  systems 
development  that  do  not  fall  imder  the 
information  technology  cost  exemption 
(i.e.,  information  technology  systems 
that  are  not  used  for  tracking  and 
monitoring]  may  be  charged  to 
administrative  costs  imtil  the 
administrative  cap  is  reached.  Once  the 
administrative  cap  is  reached,  such 
costs  must  be  charged  to  a  non-Federal 
soiut:e. 
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What  are  the  Reporting  Requirements 
for  Welfare-to-Work  Programs? 
(§645.240) 

The  IFRl  stated  that  grantees  would 
be  required  to  provide  the  Department 
with  financial  data  and  to  provide 
DHHS  with  participant  data.  As 
discussed  in  Section  in  of  this 
preamble,  the  1999  Amendments 
transferred  the  responsibility  for 
collecting  participant  data  to  the 
Department  and  simplified  these 
requirements.  The  IFRl  indicated  that 
the  Department  would  issue 
instructions  for  financial  reporting.  We 
received  many  comments  with 
suggestions  for  the  financial  reporting 
instructions. 

Several  comments  suggested  that 
reporting  requirements  conform  to 
TANF  requirements  as  closely  as 
possible,  while  others  recommended 
that  WtW  establish  a  reporting 
mechanism  different  from  TANF.  in 
order  to  avoid  having  WtW  activities 
count  towards  the  60-month  TANF 
clock.  Some  comments  recommended 
that  reporting  requirements  should 
differ  from  those  required  under  the 
One-Stop  system,  while  others 
recommended  using  the  jTPA  format  for 
reporting  requirements. 

Other  comments  recommended 
against  requiring  reporting  by  Fiscal 
Year,  recommended  that  we  minimize 
our  reporting  requirements,  and 
suggested  that  the  reporting  instructions 
require  the  reporting  of  post- 
employment  services,  unsubsidized 
employment,  and  wage  data. 

Response:  We  have  issued 
instructions  and  formats  for  on-line 
financial  reporting  that  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  These  financial 
reporting  instructions  and  formats  are 
available  at  the  WtW  website  {bttp:// 
www.etaTeports.doleta.gov).  Reference 
to  this  website  has  been  added  to  the 
Final  Rule.  Overall,  grantee  response 
has  been  favorable  to  on-line  financial 
reporting,  as  it  reduces  the  burden  on 
recipients  and  subrecipients.  While  the 
Department  considered  other  program 
reporting  formats,  such  as  TANF  and 
JTTA.  as  we  developed  the  WtW 
reporting  instructions,  our  intention  was 
to  remain  consistent  with  statutory 
requirements.  Establishing  a  reporting 
system  either  similar  to  or  different  from 
TANF's  would  have  no  impact  upon  the 
applicability  of  the  60-month  limit  on 
TANF  for  WtW  participants. 

In  addition,  electronic  reporting  has 
simplified  ciunulative  reporting  by 
fiscal  year  of  appropriation.  Grantees  are 
required  to  report  expenditure  data  for 
post-employment  services.  Grantees  are 


also  required  to  report  ciuniilative 
number  of  placements  in  unsubsidized 
employment,  broken  out  by  greater  than 
or  less  than  30  hours  a  week.  For 
piuposes  of  calcidating  an  "earnings 
gain"  percentage,  wage  data  is  reported, 
both  at  the  time  of  placement  and  when 
the  participant  is  retained  six  months  in 
unsubsidized  employment. 

Several  comments  suggested  easing 
reporting  requirements  on  tracking 
expenditures  according  to  the  70 
percent  and  the  30  percent  eligibility 
categories.  Two  comments  noted  that 
the  WtW  statute  imposes  significant 
administrative  and  reporting  burdens. 
They  recommended  that  we  consider 
the  70  percent  criteria  to  be  satisfied 
when  70  percent  of  the  participants  are 
hard-to-employ  individuals,  citing  a 
precedent  in  JTPA  Title  D  where  at  least 
65  percent  of  participants  must  be 
"hard-to-serve  individuals." 

Response:  The  1999  Amendments 
have  resulted  in  a  change  in  the  original 
70/30  requirements  which  is  discussed 
in  section  in  under  §  645.211. 

Some  comments  stated  that  the 
accoimting  requirements  were  overly 
burdensome.  One  comment  suggested 
allowing  States  the  option  to  choose  the 
accounting  method,  employing  either  a 
cash  method  or  an  accrual  method.  One 
conunent  supported  the  use  of  the 
accrual  method. 

Response:  States  already  have  the 
option  to  choose  which  accoimting 
method  they  use.  However,  if  they  use 
a  cash  method  of  accounting,  they  need 
to  develop  accrual  information  for 
reporting  purposes. 

The  1999  Amendments  called  for  the 
simpUfication  and  coordination  of 
reporting  requirements.  The  Department 
was  given  the  responsibility  of 
establishing  requirements  for  both 
financial  and  participant  information. 
To  fulfill  this  mandate,  the  Department 
has  prepared  revised  reporting  formats 
for  formula  and  competitive  grantees  to 
include  both  participant  and  financial 
information. 

The  existing  format  was  redesigned  to 
reflect  a  streamlined  approach  in  the 
reporting  of  both  financial  and 
participant  data  on  one  form.  This  data 
collection  package  will  be  submitted  to 
OMB  for  approval  separately  from  this 
rule.  The  status  of  the  submission  is 
discussed  in  section  IV.  A.  Paperwork 
Reduction  Act.  Section  645.240  in  IFR2 
also  discusses  the  changes  in  reporting 
due  to  the  1999  Amendments. 

The  proposed  WtW  reporting 
requirements  reflect  the  Department's 
efforts  to  strike  a  balance  between 
minimizing  the  burden  on  recipients 
and  subrecipients  while  obtaining 
necessary  information  on  the  status  of 


funds  and  program  outcomes  required 
by  various  Federal  laws  concerned  with 
integrity,  accountability,  and  the 
measurement  of  program  results. 

What  Procedures  Apply  to  the 
Resolution  of  Findings  Arising  From 
Audits,  Investigations,  Monitoring  and 
Oversight  Reviews?  (§  645.250) 

We  received  comments  about  the 
liability  of  the  States  and  local  entities. 
One  commenter  recommended  that  the 
regulations  specify  local  liability  for  all 
categories  of  disallowed  costs  associated 
with  the  funds  allocated  to  the  substate 
areas. 

Response:  Because  the  IFRl  did  not 
explicitly  address  the  relationship 
between  grantees  and  their  subgrantees, 
we  have  revised  §  645.250(a)  to  indicate 
clearly  that  the  State  or  competitive 
grantee  must  establish  the  necessary 
rules  and  procedures. 

Other  comments  asked  that  we  clarify 
that  the  State  is  not  liable  for  disallowed 
costs  resulting  from  local  entities'  use  of 
competitive  grant  funds,  and  suggested 
that  we  revise  the  regiilations  to  require 
that  the  State  share  equitably  with  the 
substate  entity  in  any  disallowed  costs. 

Response:  Under  the  regulations  as 
written,  a  State  is  not  responsible  for 
disallowed  costs  imder  WtW 
competitive  grants  awarded  to  local 
governments,  as  it  is  not  a  party  to  the 
grant  agreement.  Our  position  on  the 
suggestion  that  we  specify  the 
distribution  of  liability  for  disallowed 
costs  as  between  recipients  and 
subrecipients,  and  particularly  as 
between  States  and  local  govermnents, 
is  that  we  do  not  have  the  authority  to 
do  so  without  explicit  direction  in  the 
statute.  Accordingly,  the  suggested 
changes  have  not  been  made. 

What  Nondiscrimination  Protections 
Apply  to  Participants  in  Welfare-to- 
Work  Programs?  (§  645.255) 

Section  645.255  provides  that 
participants  in  WtW  programs  have 
such  rights  as  are  available  under  all 
applicable  Federal,  State  and  local  laws 
prohibiting  discrimination,  and  lists 
four  such  laws  specifically  identified  in 
the  WtW  statute.  We  received  comments 
from  several  human  rights  organizations 
strongly  suggesting  that  ETA  add  the 
Civil  Rights  Act  of  1964  (Title  VII)  and 
the  Education  Amendment  of  1972  Title 
(IX)  to  the  list  of  statutes  in  §  645.255(a). 

Response:  The  list  in  §  645.255(a) 
contains  those  laws  identified  in  section 
408(d)  of  the  WtW  statute,  so  the 
suggested  statutes  could  not  be  added  to 
that  section.  However,  we  have 
reordered  the  paragraphs  in  §  645.255 
and  have  explained  in  a  new  paragraph 
(c)  that  complaints  alleging 
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discrimination  in  violation  of  any 
applicable  Federal.  State  or  local  laws, 
such  as  Titles  VII  and  K.  as  well  as  the 
Pregnancy  Discrimination  Act  (42 
U.S.C.  2000e  (paragraph  k)).  are  to  be 

[)rocessed  in  accordance  with  those 
aws  and  their  implementing 
regulations. 

A  few  commenters  expressed  concern 
that  EFRl  limits  WtW  participants' 

t)rotection  imder  gender  discrimination 
aws  to  "job  readiness  and  employment 
activities". 

Response:  The  WtW  statute,  at  section 
403(a)(5)(J)(iii).  specifies  that 
participants  in  "work  activities"  are 

f)rotected  under  gender  discrimination 
aws.  To  be  consistent  with  the  language 
in  the  law.  the  Final  Rule  replaces  the 
phrase  "job  readiness  and  emplojrment 
activities"  in  §  645.255(d)  with  the 
phrase  "work  activities,  as  defined  in 
section  407(d)  of  the  Social  Security 
Act." 

In  addition.  Section  188  of  the 
Workforce  Investment  Act  and  its 
implementing  regulations  prohibit 
discrimination  on  a  number  of  bases, 
including  sex.  in  all  programs  and 
activities,  including  WtW  programs,  that 
are  part  of  the  One-Stop  delivery  system 
and  that  are  operated  by  One-Stop 
partners  to  the  extent  that  the  program 
activities  are  being  conducted  as  part  of 
the  One-Stop  delivery  system.  The 
programs  and  activities  covered  luider 
these  WIA  nondiscrimination 
provisions  include  those  that  qualify  as 
"work  activities"  imder  the  WtW 
statute,  as  well  as  the  broader  range  of 
programs  and  activities  that  are  offered 
within  the  One-Stop  system. 

We  have  added  new  language  to  the 
Final  Rule  in  §§645.230(i),  645.255,  and 
645.430,  to  acknowledge  that  the  DOL 
regulations  implementing  WIA  section 
188,  at  29  CFR  part  37,  are  applicable 
to  WtW  actvities  conducted  as  part  of 
the  One-Stop  delivery  system.  29  CFR 
37.2(a)(2)  provides  that  the  WIA 
nondiscrimination  regulations  apply  to 
"[plrograms  and  activities  that  are  part 
of  the  One-Stop  delivery  system  and 
that  are  operated  by  One-Stop  partners 
Usted  in  section  121(b)  of  WIA,  to  the 
extent  that  the  programs  and  activities 
are  being  conducted  as  part  of  the  One- 
Stop  delivery  system."  Since  the  WtW 
program  is  one  of  the  required  One-Stop 
partners  identified  in  WIA  sec.  121(b), 
part  37  is  applicable  to  WtW  activities 
carried  out  as  part  of  the  One-Stop 
delivery  system.  Similarly,  imder  29 
CFR  37.2(a)(3).  the  employment 
practices  of  such  WtW  One-Stop  partner 
programs  are  covered  by  part  37.  WtW 
One-Stop  partner  programs  should  be 
mindful  of  their  responsibihties  under 
29  CFR  part  37.  For  example,  specific  . 


requirements  relating  to  outreach  and 
recruitment,  sectarian  activities, 
participant  data  collections  and  record- 
keeping, monitoring,  and  discrimination 
complaints  processing  apply  to  WtW 
One-Stop  partner  programs  carrying  out 
WtW  activities  as  part  of  the  One-Stop 
delivery  system.  We  intend  to  work 
closely  with  the  Department's  Civil 
Rights  Center,  to  provide  guidance  so 
that  WtW  programs  can  meet  their 
responsibilities  under  part  37. 

What  Safeguards  are  There  to  Ensure 
that  Participants  in  Welfare  to  Work 
Employment  Activities  do  not  Displace 
Other  Employees?  (§  645.265) 

A  comment  expressed  concern  about 
the  interpretation  of  "employment 
activity,"  in  the  first  sentence  of 
§  645.265(b),  as  it  pertains  to  the 
prohibition  on  the  use  of  WtW  funds  in 
violation  of  existing  contracts  for 
services  or  collective  bargaining 
agreements,  and  recommended  that  we 
indicate  which  elements  of  §  645.220 
would  constitute  employment  activities 
for  purposes  of  the  non-displacement 
requirement. 

Response:  We  recognize  that  EFRl 
may  be  unclear  about  which 
employment  activities  are  covered 
under  §  645.220.  Therefore,  we  have 
added  a  cross  reference  to  §  645.220(b) 
and  (c)  in  the  first  sentence  of  §  645.265 
to  more  clearly  indicate  what  is  meant 
by  "employment  activities."  These 
activities  are  as  follows:  vocational 
educational  and  job  training, 
community  service  programs,  work 
experience  programs,  job  creation 
through  public  or  private  sector 
employment  wage  subsidies,  and  on- 
the-job  training. 

One  conunenter  urged  that  we  specify 
the  amount  of  time  that  an  employer 
must  wait  before  filling  a  position  that 
became  available  due  to  a  lay-off. 

Response:  Upon  review,  we  beUeve 
that  it  is  not  appropriate  for  us  to  set  a 
minimum  waiting  period.  In  our  view, 
individual  States  and  localities  should 
be  accorded  the  discretion  to  take  their 
particular  circumstances  into  account. 

What  Procedures  are  There  to  Ensure 
that  Currently  Employed  Workers  May 
File  Grievances  Regarding  Displacement 
and  that  Welfare-to-Work  Participants  in 
Employment  Activities  May  File 
Grievances  Regarding  Displacement, 
Health  and  Safety  Standards  and  Gender 
Discrimination?  (§645.270) 

A  number  of  conmients  from  union 
and  labor  management  organizations 
stated  that  the  regulatory  procedures  for 
establishing  and  maintaining  grievance 
procedures  are  either  overly  prescriptive 
or  too  broadly  defined. 


Response:  We  have  written  the 
regulations  governing  grievance 
procedures  to  precisely  reflect  the 
language  of  the  Act  at  section 
403(a)(5)(J)(iv),  while  seeking  to  make 
the  complaint  filing  system  sufficiently 
clear  and  to  provide  State  and  local 
governments  with  the  maximum 
flexibility  to  establish  grievance 
procedures  that  adequately  address 
State  and  local  needs.  Therefore,  no 
changes  have  been  made  in  the  Final 
Rule.  However,  we  have  added  a  new 
section  (i)  to  provide  that  participants 
alleging  discrimination  by  WtW 
programs  that  are  part  of  the  One-Stop 
system  may  file  a  complaint  using  the 
procedures  developed  by  the  State 
under  the  WIA  nondiscrimination 
regulations  at  29CFR  37.70-37.80. 

Subpart  C — Additional  Formula  Grant 
Administrative  Standards  and 
Procedures 

What  Constitutes  an  Allowable  Match? 
(§645.300) 

Several  commenters  opined  that  the 
match  provisions  were  overly 
burdensome  and  impeded  program 
implementation,  and  requested  more 
flexibility  to  meet  the  match    . 
requirement  with  non-cash  funds. 

Response:  While  the  amount  of  the 
required  match  is  statutory,  we  have 
provided  flexibility  by  changing  the  50 
percent  Umit  in  §  645.300(b)(3),  to  allow 
up  to  75  percent  of  matching  funds  to 
be  third  party  in-kind  match.  At  least  25 
percent  of  matching  funds  must  be  cash 
match. 

Several  commenters  recommended 
expanding  the  universe  of  resources  that 
can  qualify  as  match.  Some  commenters 
suggested  that  capital  costs,  donated 
property,  and  funds  spent  on  renovation 
of  existing  facilities  be  considered 
allowable  match. 

Response:  The  Balanced  Budget  Act 
of  1997  estabhshed  WtW  as  a  short-term 
program.  Resources  which  would  be 
expected  to  outlast  the  WtW  program, 
such  as  those  mentioned  above, 
therefore,  are  not  allowable  WtW 
program  costs  and  are  not  acceptable  as 
match.  We  have  not  made  the  suggested 
change.  However,  under  the  regulations 
as  written,  depreciation  or  use 
allowances  which  reflect  the  use  or 
consumption  of  capital  assets  during  a 
reporting  period  are  allowable  WtW 
costs  and  allowable  as  match. 

Matching  funds  must  be  spent  on 
WtW  allowable  activities  for  WtW 
eligible  individuals,  whether  or  not  the 
individuals  are  actually  enrolled  in  a 
WtW  program.  Some  commenters 
opined  that  in  their  view  this  definition 
was  overly  restrictive  and  suggested  that 
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any  funds  spent  on  training,  support  or 
assistance  for  any  individuals  should  be 
permitted  as  allowable  match.  Other 
commenters  suggested  that  we  permit 
in-kind  contributions,  employer-paid 
wages  or  employer-paid  benefits  as 
allowable  match. 

Response:  Because  the  purpose  of  the 
WtW  program  is  targeted  to  a  specific 
population  and  has  the  specific  goal  of 
moving  welfare  recipients  and  certain 
noncustodial  parents  into  unsubsidized 
employment,  matching  funds  must 
support  the  overall  design  of  the 
program.  The  purpose  of  the  matching 
requirement  is  to  leverage  these  targeted 
Federal  funds  and  expand  services  to 
this  population.  Thus,  while  the 
individuals  served  with  matching  funds 
need  not  be  enrolled  in  the  WtW 
program,  we  believe  it  is  important  that 
only  funds  spent  on  individuals  within 
the  WtW  target  populations  are  counted 
toward  the  matching  requirement. 
Likewise,  we  do  not  believe  it  is 
appropriate  to  eliminate  the  prohibition 
in  §645. 300(c)(1)  on  using  the  employer 
share  of  participant  wage  payments, 
because  it  also  is  intended  to  ensuire  that 
matching  funds  are  spent  on  expanded 
services  that  might  not  otherwise  be 
provided.  t)n  the  other  hand,  as 
discussed  above,  we  have  increased  the 
limit  on  third-party  in-kind 
contributions  to  75  percent.  As 
discussed  in  Section  IE  of  the  preamble, 
the  eligibility  criteria  for  the  program 
have  been  simplified.  Any  non-Federal 
dollars  spent  on  the  activities  identified 
in  §  645.220  for  individuals  in  the  new 
eligible  population  would  count  as 
match.  In  addition,  any  excess  of  funds 
spent  to  meet  TANF  maintenance-of- 
effort  would  coimt  as  match.  We  believe 
that  States  will  now  have  sufficient 
flexibility  to  meet  their  matching 
requirement  in  a  manner  that  will 
effectively  serve  the  needs  of  the  target 
population. 

A  number  of  commenters  have 
inquired  whether  Commvmity 
Development  Block  Grant  funds  may  be 
used  as  match. 

Response:  As  the  imderlying  statute  at 
sections  403(a)(5)(A)(i)(I)  and 
409(a)(7){B)(iv)(I)  and  (IV)  does  not 
allow  other  Federal  funds  to  be  used  as 
match,  these  funds  are  not  an  allowable 
soiuce  of  match  funds.  No  change  to 
this  provision  is  warranted. 

Paragraph  645.300(e)(2)  mandates  that 
third-party  donations  of  equipment  or 
space  be  valued  at  the  fair  rental  rate. 
One  commenter  noted  that  in  certain 
cases  this  rule  may  conflict  with  OMB 
Circular  A-87,  which  allows  space 
donated  by  governmental  third  parties 
to  be  charged  based  on  a  use  allowance. 


Response:  The  provision  has  been 
modified  to  clarify  the  distinction 
between  valuation  of  equipment  and 
space  donated  by  a  governmental  third 
party  fit)m  that  donated  by  a  non- 
governmental third  party. 

What  Actions  are  to  be  Taken  if  a  State 
Fails  to  Make  the  Required  Matching 
Expenditures?  (§645.315) 

Section  645.315  provided  that  we 
would  implement  an  annual 
reconciliation  of  match  expenditures 
and,  if  necessary,  adjust  those  grants  for 
which  the  match  requirement  has  not 
been  met.  On  November  13, 1997,  a 
technical  amendment  affecting  the 
expenditiire  of  matching  funds  became 
law  as  part  of  the  Labor,  Health  and 
Human  Services  and  Education 
Appropriations  Act  (Pub.  L.  105-78).  As 
requested  by  comments,  the  technical 
amendment  changed  the  period  of 
expenditure  for  matching  funds  from 
one  year  to  three  years.  States  may  now 
spend  matching  ftuids  over  the  course  of 
the  same  three-year  period  during 
which  they  spend  the  Federal  WtW 
funds.  The  technical  amendment 
became  law  immediately  after  the 
publication  of  the  November  18,  1997 
IFRl  and  we  received  many  comments 
asking  that  we  change  the  expenditure 
period  ft'om  one  to  three  years  and 
pointing  out  that  the  regulation  had 
been  superseded  by  the  technical 
amendment. 

Response:  As  a  result  of  this  technical 
amendment,  §645.315,  which  provided 
for  aimual  reconciliation  and  grant 
adjustment,  is  superfluous.  We  have 
deleted  the  provision  "at  §  645.315(a). 
Section  645.315(b)  has  been  revised  and 
redesignated  as  §  645.315(a)  to  describe 
the  process  that  will  be  followed  if  a 
State  fails  to  meet  its  match 
requirements  at  the  end  of  the  three-year 
expenditure  period.  We  have  added  a 
new  §  645.315(b)  to  clarify  the  impact 
on  the  administrative  cost  limit  of  any 
failure  to  satisfy  the  match 
requirements. 

When  Will  Formula  Fimds  be  Reallotted 
and  What  Reallotment  Procedures  will 
the  Secretary  Use?  (§  645.320) 

Section  645.320  described  the 
circumstances  under  which  we  would 
reallocate  formula  funds.  Funds  that 
were  subject  to  reallocation  included 
those  formula  funds  returned  to  the 
Department  after  a  State  had  under- 
expended  matching  funds  within  a 
fiscal  year,  or  had  foiled  to  fully  obligate 
formiUa  funds.  Some  commenters  noted 
-that  under  the  technical  amendment 
(Pub.  L.  105-78)  described  above  in  the 
discussion  of  §  645.315,  States  may  now 
expend  required  matching  funds  over  a 


three-year  period.  In  addition,  another 
technical  amendment  was  enacted  on 
October  28, 1998,  (Pub.  L.  105-306) 
which  altered  the  obligation 
requirement  for  States.  Under  this 
amendment.  States  are  not  required  to 
obligate  certain  funds  within  the  fiscal 
year  of  appropriation.  Under  SSA 
section  403(a)(5)(A)(iv)(II),  these  funds 
are  the  15  percent  funds  reserved  for  the 
Governor's  special  projects  and  the 
funds  allocated  within  single  SDA 
States. 

Response:  As  a  result  of  the  technical 
amendments  identified  by  the 
commenters,  we  will  not  reallocate  any 
formula  funds  diuing  the  coiu'se  of  the 
program.  Therefore,  §645.320  is  no 
longer  relevant  and  has  been  deleted. 

Subpart  D — State  Formula  Grants 
Administration 

Under  What  Conditions  May  the 
Governor  Request  a  Waiver  to  Designate 
an  Alternate  Local  Administering 
Agency?  (§645.400) 

Waiver  Authority.  Some  commenters 
stated  that  the  case-by-case  review 
process  established  by  the  IFRl  was 
inflexible,  cumbersome,  and  fraught 
with  delay.  The  commenters  proposed 
that  we  modify  the  system  to  allow 
approval  of  waivers  on  a  statewide 
basis. 

Response:  The  case-by-case  approach 
is  prescribed  by  the  statute  at  section 
403(a)(5)(A)(vii)(in),  so  the  suggested 
change  has  not  been  made.  Furthermore, 
we  have  determined  that,  while  perhaps 
somewhat  burdensome,  the  mandated 
process  has  functioned  adequately. 

What  Elements  WiU  the  State  Use  in 
Distributing  Funds  Within  the  State? 
(§645.410) 

Many  comments  opposed  the 
§  645.410(a)(7)  requirement  that  a  State 
distribute  its  SDAs'  allocations  within 
thirty  days  after  the  State's  allotment 
was  received.  These  comments 
suggested  that  the  thirty-day  deadline 
for  distribution  curtailed  the  States' 
ability  to  achieve  coordination  with 
local  level  plans  and  reduced  the  States' 
ability  to  ensure  optimal  utilization  of 
funds. 

Response:  We  agree  that  the  30-day 
deadline  may  be  overly  restrictive  and 
could  compromise  the  States'  ability  to 
distribute  die  funds  in  an  efficient  and 
equitable  manner.  However,  since  all  of 
the  FY  1998  and  FY  1999  formula  funds 
authorized  have  now  been  distributed  to 
the  local  level,  such  a  change  would  be 
moot.  Therefore,  we  have  made  no 
change  in  this  provision.  Further, 
because  all  funds  have  been  distributed 
in  a  timely  manner,  we  will  not  be 
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retroactively  looking  into  whether  the 
30  day  requirement  had  been  met. 

What  Factors  will  be  Used  in  Measuring 
State  Performance?  (§  645.420) 

Section  645.220(a)  provides  that  we 
will  issue  a  performance  measurement 
formula  following  consultation  with 
DHHS,  the  National  Governors 
Association  and  the  American  Public 
Welfare  Association.  We  have 
completed  the  necessary  consultation 
process  and  received  approval  of  the 
performance  measiu-es  from  OMB.  The 
Performance  Bonus  Criteria  were 
published  in  the  Federal  Register  at  63 
FR  64832  (Nov.  23,  1998).  The  formula 
and  data  elements  used  for  measuring 
State  performance  are  included  on  the 
OMB-approved  WtW  Formula 
Cumulative  Quarterly  Financial  Status 
Report  (ETA  9068).  Section  645.420(a)  is 
revised  to  specify  that  job  placement 
(job  entry  rate),  retention  in 
employment  and  earnings  gain  are  the 
elements  that  will  be  used  to  measure 
performance. 

Section  645.420(b)  is  revised  to 
identify  the  weights  to  be  accorded  the 
factors  included  in  the  performance 
bonus  formula.  The  formula  is  based  on 
foiu-  factors:  (1)  Job  entry  rate  as 
measured  by  the  proportion  of  WtW 
.  participants  who  enter  either  subsidized 
employment  or  imsubsidized 
employment;  (2)  Substantive  job  entry 
rate  as  measured  by  the  proportion  of 
WtW  participants  who  are  placed  in  or 
who  have  moved  into  subsidized  or 
unsubsidized  employment  of  30  hotu-s 
or  more  per  week;  (3)  Retention  as 
measured  by  the  proportion  of  WtW 
participants  who  remain  in 
unsubsidized  employment  six  months 
after  initial  placement;  and  (4) 
Measiu'ed  earnings  gains  of  WtW 
participants  who  remain  in 
unsubsidized  employment  six  months 
after  initial  placement. 

How  Does  the  Welfare-to-Work  Program 
Relate  to  the  One-Stop  Delivery  System 
and  Workforce  Investment  Act  (WIA) 
Programs?  (§  645.430) 

We  received  several  comments  about 
One-Stop  systems.  Generally,  they 
pointed  out  the  need  to  address  the  role 
of  the  WtW  program  in  the  new  One- 
Stop  delivery  system  initiated  under 
JTPA,  and  now  being  implemented 
under  WIA.  Specifically,  one 
commenter  suggested  that  intake, 
assessment,  eligibility  determination 
and  development  of  an  Individual 
Service  Strategy  should  be  part  of  the 
One-Stop  system. 

Response:  The  advent  of  WIA  resulted 
in  the  inclusion  of  the  WtW  program  in 
the  One-Stop  delivery  system  as  a 


required  partner,  and  the  transition  from 
PIC's  to  local  workforce  boards.  As 
discussed  above,  in  relation  to 
§  645.220,  we  agree  with  the  comments 
that  close  coordination  between  the 
WtW  program  and  the  One-Stop  system 
will  be  beneficial  to  all  programs  that 
are  partners  in  the  system.  While  the 
IFRl  delineated  the  roles  and 
responsibilities  of  the  State(s)  and  PIC(s) 
at  §  645.425,  and  that  Uie  WtW  roles  of 
State  and  local  entities  will  be  the  same 
under  WIA  as  they  have  been  under 
JTPA,  we  agree  that  it  is  advisable  to 
also  provide  acknowledgment  and 
guidance  about  the  interaction  of  the 
WtW  program  with  WIA  programs  and 
other  programs  delivered  through  the 
One-Stop  delivery  system.  We  added  a 
new  §  645.430  to  foster  this 
coordination.  As  a  required  partner  in 
the  One-Stop  delivery  system,  the  WtW 
program  and  the  locsd  board  will  enter 
into  a  Memorandum  of  Understanding 
that  includes  provisions  relating  to  the 
services  to  be  provided  through  the  One 
Stop  system  and  the  methods  for 
referring  individuals  between  the  One- 
Stop  and  the  partner  WtW  program.  We 
expect  that  WtW  participants  will  have 
access  to  the  broad  range  of  services 
available  in  the  One-Stop  system. 
Individuals  eligible  for  WtW  who  need 
skill  training  may  receive  that  service 
through  the  One-Stop  system  and  will 
'also  be  eligible  to  receive  services  under 
WtW  such  as  child  care  assistance  and 
transportation  assistance  while 
participating  in  the  WIA  activity.  WIA 
participants  who  are  also  eligible  for 
WtW  may  be  referred  to  WtW  for 
assistance  such  as  job  placement  and 
other  services. 

Also,  paragraph  (d)  of  this  section 
explains  that  29  CFR  part  37  applies  to 
recipients  of  WtW  financial  assistance 
who  operate  programs  that  are  part  of 
the  One-Stop  system  established  under 
WIA  to  the  extent  that  the  WtW 
programs  and  activities  are  being 
conducted  as  part  of  the  One-Stop 
delivery  system. 

Subpart  E — Welfare-to-Work 
Competitive  Grants 

Who  Are  Eligible  Applicants  for 
Competitive  Grants?  (§  645.500) 

Several  comments  suggested  changes 
to  the  categories  of  entities  eligible  to 
apply  for  competitive  grants.  Comments 
proposed  the  addition  of  specific  types 
of  entities  (e.g.)  labor  imions,  women's 
organizations,  area  vocational  schools 
and  public  transit  agencies)  to  the  list  of 
entities  which  can  apply  as  a  "private 
entity"  in  conjunction  with  a  local  PIC 
or  political  subdivision. 


Response:  As  noted  above  in  the 
discussion  of  the  definitions  at 
§645.120,  we  have  added  the  definition 
of  "private  entity"  contained  in  the 
WtW  competitive  grant  SGA.  Under  this 
definition,  a  "private  entify"  is  any 
organization,  public  or  private,  which  is 
not  a  Local  Board,  PIC  or  alternate 
administering  agency  or  a  political 
subdivision  of  a  State.  The  types  of 
organizations  that  commenters 
suggested  adding  meet  this  definition 
and  are  eligible  to  apply  as  private 
entities.  Moreover,  §  645.500(a)(3) 
provides  an  illustrative  list  of  types  of 
private  entities  that  would  include  the 
suggested  entities  as  "nonprofit 
organizations"  or  as  "other  qualified 
private  organizations."  Therefore, 
because  the  suggested  entities  are 
eligible  to  apply  for  WtW  competitive 
grants  imder  the  existing  IFRl,  we  do 
not  believe  it  is  necessary  to  make  any 
other  changes  to  this  section. 

What  Is  the  Required  Consultation  With 
the  Governor?  (§  645.510) 

Three  comments  expressed  concern 
about  the  State-level  consultation 
process.  One  commenter  stated  that 
States  should  have  the  same  amount  of 
time  for  conunent  on  competitive  grant 
proposals  as  the  PIC  or  political 
subdivision.  One  commenter  argued 
that  the  State  and  local  reviews  should 
be  concurrent  rather  than  consecutive. 
One  commenter  asserted  that  the 
Governor's  review  was  counter- 
productive. 

Response:  While  the  reviews  of 
competitive  grant  applications  at  the 
local  level  and  at  the  State  level  serve 
different  purposes,  they  operate 
sequentially  to  further  the  goals  of  the 
competitive  grant  program.  We  consider 
it  important  that  the  Governor  be  aware 
of  any  concerns  about  an  application 
that  the  local  board  or  PIC  may  have  so 
that  the  Governor  is  able  to  foster 
cooperation  and  coordination  of 
resources  at  the  local  level. 
Fiulhermore,  while  we  acknowledge 
that  the  volume  of  competitive  grant 
proposals  has  placed  a  considerable 
burden  on  some  States,  we  do  not 
believe  that  the  burden  imposed  has 
compromised  the  competitive  grant 
program. 

in.  Summary  and  Explanation — 
Interim  Final  Rule  (IFR2) 

Substantive  Changes  Under  the  Welfare- 
to-Work  and  Child  Support 
Amendments  of  1999 

As  a  result  of  the  Welfare-to-Work  and 
Child  Support  Amendments  of  1999 
(1999  Amendments)  (introduced  as  Title 
Vni  of  H.R.  3424,  and  enacted  as  part  of 
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the  Consohdated  Appropriations  Act  for 
FY  2000.  (Pub.  L.  106-113)).  we  have 
made  significant  changes  to  the 
regulations  implementing  the  WtW 
grant  program.  These  changes  are 
implemented  as  an  Interim  Final  Ride 
(IFR2),  published  with  the  Final  Rule 
discussed  in  Section  D  of  this  preamble. 
These  revisions  provide  WtW  grantees 
with  greater  flexibility  to  serve  both 
long-term  welfare  recipients  and 
noncustodial  parents  of  low-income 
children.  The  effective  dates  of  the 
changes  made  by  the  1999  Amendments 
are  discussed  in  new  §§  645.130  and 
645.135,  which  are  discussed  later  in 
this  section  of  the  preamble. 

The  most  significant  of  these  changes 
removes  the  requirement  that  long-term 
TANF  recipients  must  meet  additional 
barriers  to  employment  in  order  to  be 
eligible  for  program  services,  as 
described  in  §  645.212.  Also,  under  the 
30  percent  provision  at  §  645.213.  as 
provided  by  the  1999  Amendments,  we 
have  added  two  new  categories  of 
eligible  participants:  former  foster  care 
recipients,  and  custodial  parents  with 
income  below  the  poverty  line.  Among 
the  regulatory  definitions  in  §  645.120, 
we  have  defined  "local  woiWorce 
investment  board"  to  include  former 
"PICs"  and  "alternative  administrative 
agencies"  to  cover  all  possible  entities 
operating  the  WtW  program. 

We  wish  to  emphasize  that  we  are 
implementing  the  changes  resulting 
from  the  1999  Amendments  as  an 
Interim  Final  Rule  to  afford  the 
opportunity  for  public  comment.  The 
preamble  also  contains  guidance  to  the 
WtW  system  in  areas  where  regulations 
are  not  promulgated  but  clarification 
may  be  needed. 

We  invite  public  comments  on  the 
provisions  discussed  below: 

What  Definitions  Apply  to  This  Part? 
(§645.120) 

As  a  result  of  the  1999  Amendments, 
this  section  has  been  amended  to 
include  additional  definitions  of  terms, 
acronyms  and  phrases  where  needed. 
To  maintain  the  program's  underlying 
principle  of  providing  StateAocal 
goverrunents  with  maximum  flexibility 
in  designing  and  implementing  program 
objectives,  we  generally  allow  State/ 
local  discretion  in  defining  most  terms. 

However,  we  believe  it  is  necessary  to 
define  the  term  "unemployed"  for 
purposes  of  determining  the  eligibility 
of  a  noncustodial  parent  at 
§  645.212(c)(1).  For  consistency,  we  are 
defining  this  term  as  it  is  defined  under 
Tide  I  of  the  Workforce  Investment  Act. 
Under  this  definition,  the  term 
"unemployed  individual"  means  an 
"individual  who  is  without  a  job  and 


who  wants  and  is  available  for  work." 
The  determination  of  whether  an 
individual  is  without  a  job  must  be 
made  in  accordance  with  criteria 
established  by  the  Bureau  of  Labor 
Statistics.  Information  can  be  foimd  in 
the  BLS  publication.  How  the 
Government  Measures  Unemployment, 
at  http://stats.bls.gpv/cps_htgm.htm. 

We  have  not  denned  the  term 
"underemployed,"  which  permits  the 
State  to  define  it,  in  considtation  with 
local  entities,  including  competitive 
grantees  within  their  jurisdiction. 
Similarly,  States,  in  considtation  with 
local  entities,  including  competitive 
grantees  within  their  jurisdiction,  may 
define  the  term  "having  difficulty 
paying  child  support  obligations."  In 
developing  this  definition.  State 
agencies  shoidd  also  consult  with  the 
State  or  local  child  support  enforcement 
entity.  We  discuss  the  terms 
"imderemployed"  and  "having 
difficidty  paying  child  support"  in  more 
detail  in  the  discussion  of  §  645.212  in 
this  section  of  the  preamble. 

Additionally,  the  phrase  "PIC  or 
alternate  administwing  agency"  has 
been  added  after  each  reference  to  a 
local  workforce  investment  board 
throughout  20  CFR  part  645.  While  local 
workforce  investment  boards  (local 
boards)  are  the  presumed  administering 
entities  under  transition  from  JTPA  to 
WIA,  we  believe  it  is  important  to 
recognize  the  administering  role  of  PICs 
in  the  WtW  system.  We  have  included 
these  additional  terms  to  emphasize  that 
entities  other  than  local  workforce 
investment  boards  may  serve  as  WtW 
administering  agencies  and  that  PICs 
may  still  retain  their  role  as  the 
operating  entity  until  such  time  as  WIA 
is  fully  implemented,  and  in  some 
cases,  afterward.  In  accordance  with 
§  661.300  of  WIA.  we  anticipate  diat 
most  PICs  will  be  replaced  by  local 
workforce  investment  boards,  for 
purposes  of  WtW  and  WIA. 

We  have  also  added  a  definition  of 
"IV-D  Agency"  to  clarify  that  this 
means  the  organizational  unit  in  a  State 
that  has  responsibility  for  the  plan 
imder  tide  IV-D  of  the  SS  A  which  is 
child  support  enforcement.  The  1999 
Amendments  have  given  such  entities  a 
definite  role  in  the  development  of 
personal  responsibility  contracts  and 
other  matters  relating  to  noncustodial 
parents. 

What  Are  the  Roles  of  the  State  and 
Local  Governmental  Partners  in  the 
Governance  of  the  WtW  Program? 
(§645.125) 

As  we  discussed  in  the  preamble  to 
IFRl  (62  FR  61588.  61589),  we  have 
tried  to  limit  WtW  regulations  to  only 


those  instances  where  they  are 
necessary  to  clarify  or  explain  how  we 
interpret  the  statute.  IFRl  provided 
States  and  local  governments  with  the 
primary  responsibility  for  developing 
program  and  policy  guidance  for  this 
program.  We  have  tried  to  maintain  this 
flexibility  in  the  changes  we  have  made 
under  the  1999  Amendments.  The  WIA 
regidations  were  drafted  under  the  same 
principle  and,  at  20  CFR  661.120.  codify 
this  flexibility  by  providing  authority  to 
States  and  local  governments  to 
establish  such  policy  guidance  and 
interpretations,  as  long  as  they  are  not 
inconsistent  with  the  statutory  and 
regidatory  requirements.  For 
consistency,  we  added  a  similar 
regidation  to  part  645  to  reiterate  our 
intention  that  States  and  local 
governments  have  this  policy-making 
flexibility  in  administering  the  WtW 
program. 

What  Are  the  Effective  Dates  for 
Implementation  of  the  Welfare-to-Work 
Amendments?  (§645.130) 

The  1999  Amendments  to  the  WtW 
eligibility  criteria  and  allowable 
activities  have  staggered  effective  dates 
depending  on  the  type  of  funds 
(competitive,  formula,  or  Indian  and 
Native  American)  used  to  pay  for  the 
activities.  Section  645.130  explains 
when  the  various  changes  made  by  the 
1999  Amendments  and  this  IFR2  took 
effect: 

•  For  Indian  and  Native  American 
(INA)  grantees,  all  of  the  1999 
Amendments  took  effect  upon 
enactment  of  the  legislation  on 
November  29. 1999. 

•  For  WtW  competitive  grants, 
provisions  relating  to  the  new  eUgibility 
and  allowable  activities  took  effect  on 
January  1 ,  2000.  while  the  other 
provisions  of  the  1999  Amendments 
were  effective  upon  enactment  of  the 
legislation  on  November  29, 1999. 

•  For  WtW  formtda  grantees, 
provisions  relating  to  the  new  eligibility 
and  allowable  activities  took  effect  on 
Jidy  1.  2000.  except  that  expenditures 
coiild  not  be  made  from  State  allotments 
until  October  1 ,  2000,  as  provided  in 
§645.135. 

What  is  the  Effective  Date  for  Spending 
Federal  Welfare-to-Work  Formula  Fimds 
on  Newly  Eligible  Participants  and 
Newly  Authorized  Services?  (§  645.135) 

As  stated  above  in  the  discussion  of 
§645.130,  the  changes  made  under  the 
1999  Amendments  became  effective  for 
formula  grants  on  July  1 ,  2000.  except 
that  expenditures  could  not  be  made 
from  Federal  WtW  formula  allotments 
until  October  1,  2000.  The  intent  of  this 
provision  is  to  prevent  the  ouUay  of 
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Federal  WtW  formida  funds  until  the 
first  day  of  fiscal  year  2001.  It  is  not 
intended  to  prevent  the  normal 
.  incurrence  of  unpaid  obligations  until 
that  date,  provided  that  Federal  WtW 
formula  funds  were  not  drawn  dovm  to 
liquidate  the  obligations  until  October  1, 
2000.  Therefore  States  could  not  draw 
down  WtW  formida  funds  bom  the 
Federal  Treasury  until  that  date.  During 
the  period  of  July  1,  2000  to  September 
30,  2000,  States  could  expend  matching 
funds  and  incur  unpaid  obUgations 
within  the  normal  course  of  business, 
provided  that  the  timing  of  those 
transactions  ensure  that  the  draw  down 
of  Federal  WtW  formula  funds  to 
liquidate  the  obligations  did  not  occur 
until  October  1,  2000. 

How  Must  Welfare-to-Work  Funds  be 
Spent  by  the  Operating  Entity?     - 
(§645.211) 

Before  the  1999  Amendments,  the 
WtW  statute  and  IFRl  provided  for  two 
categories  of  eligible  individuals,  those 
served  under  the  70  percent  provisions 
and  those  served  under  the  30  percent 
provisions.  Noncustodial  parents  could 
quahfy  under  either  provision,  if  they 
met  the  appropriate  criteria.  IFRl 
required  operating  entities  to  expend  at 
least  70  percent  of  the  grant  funds 
awarded  on  hard-to-employ  individuals 
enrolled  under  the  "70  percent 
provision,"  according  to  the  eligibility 
criteria  at  §645.212  of  IFRl,  and  no 
more  than  30  percent  on  individuals 
with  characteristics  associated  with 
long-term  welfare  dependence  under  the 
criteria  at  §645.213  of  IFRl.    ' 

A  practical  effect  of  this  requirement 
was  that  if  an  operating  entity  spent  up 
to  30  percent  of  its  funds  on  individuals 
with  characteristics  associated  with 
long-term  welfare  dependence,  but  was 
only  able  to  spend  69  percent  of  the 
total  funds  (or  less)  on  hard-to-employ 
individuals  under  the  70  percent 
provision,  it  could  be  penalized  with 
disallowed  costs  for  failure  to  expend  at 
least  70  percent  of  its  funds  on  these 
hard-to-employ  individuals.  The  costs 
to  be  disallowed  could  be  otherwise 
allowable  expenditures  for  the  30 
percent  "other  eligibles"  individuals. 
While  it  was  certainly  the  intent  of 
Congress  to  insure  that  the  bulk  of  WtW 
grant  funds  be  spent  on  the  hardest-to- 
serve,  we  do  not  believe  it  intended  to 
imnecessarily  penalize  grantees  by 
disallowing  what  otherwise  would  be 
legitimate  expenditures  to  help  other 
eligible  individuals  solely  on  the  basis 
of  the  fact  that  the  70/30  ratio  was  not 
met.  But  because  of  the  language  of  the 
original  statute,  this  was  a  possible 
result. 


The  1999  Amendments  divide  the 
WtW  eligible  population  into  three 
groups: 

1 .  Hard-to-employ  individuals  served 
under  "general  eligibility"  provisions  at 
section  403(a)(5)(C)(ii); 

2.  A  separate  category  for 
noncustodial  parents  at  section 
403(a)(5)(C)(iii);  and 

3.  Others,  including  individuals  with 
characteristics  of  long-term  welfare 
dependence,  served  under  the  30 
percent  provisions  at  section 
403(a)(5)(C)(iv). 

The  1999  Amendments  alter  the 
eligibility  requirements  for  hard-to- 
employ  individuals  and  for 
noncustodial  parents  and  eliminate 
language  referring  to  any  mandatory 
expenditure  level  of  70  percent  for  these 
groups.  The  1999  Amendments  do, 
however,  retain  the  30  percent 
maximum  expenditure  provision  for 
individuals  with  the  characteristics  of 
long-term  welfare  dependence  at  section 
403(a)(5)(C)(iv). 

Note:  For  ease  of  identification,  IFR2  refers 
to  the  group  of  individuals  served  under  the 
30  percent  provision  as  "other  eligibles,'  at 
§645.212,  and  1FR2  refers  to  the  "general 
eligibility  and  noncustodial  parent"  category 
at  §645.212  as  the  "primary"  eligibility 
category  (formerly  the  70  percent  category). 

Since  the  statute  no  longer  specifies  a 
70  percent  expenditure  requirement  and 
says  only  that  no  more  than  30  percent 
of  grant  fimds  may  be  spent  on 
individuals  served  under  the  "other 
eligibles"  category,  we  interpret  it  to 
mean  that  all  other  expended  funds 
must  be  spent  on  individuals  enrolled 
under  theprimary  "general  eUgibility 
and  noncustodial  parents"  category. 

Thus,  an  operating  entity  which  does 
not  quite  spend  all  of  its  grant  funds, 
resulting  in  an  expenditure  ratio  slighdy 
below  70  percent  for  the  general  and 
noncustodial  (primary)  population,  wdl 
still  be  in  comphance  with  the 
expenditure  requirements  as  long  as  its 
expenditures  on  the  other  eligibles  does 
not  exceed  30  percent  of  the  total  grant 
funds  allotted.  An  operating  entity  may 
in  fact  spend  up  to  100  percent  of  its 
grant  funds  to  benefit  individuals  in  the 
general  eligibility  and  noncustodial 
parents  (primary)  category,  as  described 
in  §  645.212,  as  the  provision  of  "no 
more  than"  30  percent  of  the  fimds 
spent  on  "other  eligibles"  would  have 
been  met. 

This  change  in  the  1999  Amendments 
allows  operating  entities  more  of  an 
opportunity  to  achieve  the  intended 
goal  of  targeting  the  hardest-to-employ 
individuals  in  the  program  by  the  end 
of  the  grant  period  without  unintended 
punitive  consequences.  To  be  in 
compliance,  an  operating  entity  must 


have  spent  no  more  than  30  percent  of 
the  funds  allotted  or  awarded  on  the 
"other  eligibles"  in  §645.213,  even  if 
the  operating  entity  has  not  expended 
all  of  its  funds. 

We  see  this  change  as  a  move  away 
from  an  arbitrarily  punitive  way  of 
assessing  compliance  towards  a  more 
realistic  approach  that  recognizes  that 
overall  expenditure  rates  may  have  been 
suppressed  by  the  original  WtW 
eligibility  criteria.  Operating  entities  are 
not  absolved  of  the  underlying 
requirement  that  spending  is  to  be 
targeted  to  the  hardest-to-serve  primary 
eligibility  category  and  that  poor 
performance  in  this  area  will  be  cited 
through  routine  monitoring  and 
oversight.  Such  poor  performance  may 
lead  to  sanctions  such  as  termination, 
reduction  in  grant  amount  or  other 
actions  warranted  by  the  circumstances 
as  determined  by  the  Grant  Officer. 
Falling  short  of  expenditure  goals  due  to 
lack  of  effort  in  serving  the  primary 
eligibles  will  be  viewed  far  differentiy 
from  a  good  faith  effort  to  achieve  those 
goals.  This  change,  coupled  with  the 
more  flexible  eligibility  criteria  in  the 
1999  Amendments,  should  encourage 
grantees  to  move  ahead  on  enrollments 
and  expenditures  in  the  remaining  years 
of  the  program  without  the  prexious 
overcaution  and  concern  about  how  the 
original  70  percent  expenditure 
requirement  would  be  appUed  at  the 
closeout  of  the  grant. 

The  30  percent  maximum  expenditure 
requirement  applies  to  all  WtW  funds, 
i.e.,  to  substate  formula  funds. 
Governors'  funds  for  long-term 
recipients  of  assistance,  and  competitive 
funds.  The  requirement  does  not  apply 
to  the  proportion  of  WtW  participants 
served;  rather,  it  applies  to  the 
percentage  of  WtW  funds  expended  on 
the  participants  in  each  category  of 
eligibility. 

"The  "general  eligibility  and 
noncustodial  parents"  (primary) 
category  may  include  participants  who 
were  originally  enrolled  as  individuals 
with  characteristics  of  long-term  welfare 
dependence  under  the  30  percent 
category  and  transferred  to  the  "general 
eligibility  and  noncustodial  parents" 
(primary)  category  after  the  effective 
date  of  the  1999  Amendments. 
Operating  entities  should  note  that 
expenditures  on  these  individuals  prior 
to  their  transfer  to  the  "general 
eligibility/noncustodial  parents" 
(primary)  category  may  not  be  reported 
as  and  will  not  count  as  expenditures 
under  the  new  primary  category.  We 
intend  to  provide  more  guidance  on 
tracking  and  reporting  expenditurer 
under  §645.212  (primary  eligibility)  and 
§645.213  ( 'other  eligibles"  eligibility) 
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in  revised  WtW  participant  and 
financial  reporting  instructions  to  be 
issued  separately. 

Who  May  Be  Served  Under  the  General 
Eligibility  and  Noncustodial  Parent 
Eligibility  (Primary  Eligibility) 
Provision?  (§645.212) 

As  discussed  above,  under  the  1999 
Amendments,  30  percent  of  WtW  funds 
may  be  spent  on  individuals  served 
under  the  "other  eligibles"  category, 
and  the  remaining  funds  must  be  spent 
on  the  "general  eUgibility  and 
noncustodial  parents"  (primary) 
category  of  eligibility.  The  main  purpose 
of  the  1999  Amendments  was  to 
simplify  the  WtW  eligibility 
requirements  by  eliminating  the 
requirement  that  long-term  TANF 
recipients  or  exhaustees  demonstrate 
two  of  three  specified  barriers  to 
employment  (education  level  and  low 
skills  in  reading  or  math;  requires 
substance  abuse  treatment  for 
employment;  and  poor  work  history). 
The  comments  fi'om  a  variety  of  public 
and  private  entities  about  these  barriers 
are  discussed  in  detail  in  Section  D  of 
this  preamble  in  the  discussion  of 
§645.212. 

General  Eligibility.  The  general 
eligibility  portion  of  the  primary 
eligibility  provision  focuses  on  the 
target  groups  expected  to  constitute  the 
majority  of  those  served  in  WtW  due  to 
their  status  as  TA>fF  recipients.  The 
regidations  reflect  the  statute  in 
describing  these  target  groups  as 
follows: 

1.  Current  TANF  recipients  who  have 
received  TANF  assistance  for  at  least  30 
months; 

2.  Current  TANF  recipients  who  will 
become  ineligible  for  TANF  assistance 
within  12  months;  or 

3.  Former  TANF  recipients  who  are 
no  longer  receiving  TANF  assistance 
because  they  reached  the  Federal  or 
State-imposed  time  limit. 

As  these  groups  were  already 
included  in  the  groups  possibly  eligible 
for  the  the  primary  eligibility  portion  of 
WtW,  the  1999  Amendment's 
elimination  of  the  barriers  to 
emplojrment  requirements  should 
significantly  increase  the  number  of 
participants  eligible  for  the  program, 
without  requiring  the  addition  of  any 
verification  procedures  not  already  in 
place. 

Noncustodial  Parent  Eligibility.  Under 
the  1999  Amendments,  operating 
entities  now  serve  noncustodial  parents 
in  the  WtW  program  under  separate 
noncustodial  parent  eligibility  criteria, 
set  forth  in  the  primary  eligibility 
provision  for  general  eligibility  and 
noncustodial  parents  at  §645.212.  Most 


often,  noncustodial  parents  are  fathers 
with  minor  children  who  do  not  live  in 
the  same  household  as  the  child.  To  be 
eligible  under  this  provision, 
noncustodial  parents  must  meet  three 
criteria  (generally,  the  noncustodial 
parent  must  be  unemployed, 
imderemployed  or  having  difficidty 
making  child  support  payments;  the 
minor  child  must  be  receiving  or  be 
eligible  for  TANF  or  other  specified 
assistance;  and  the  noncustodial  parent 
must  enter  into  a  personal  responsibility 
contract). 

The  first  requirement  is  that  the 
noncustodial  parent  be  "unemployed, 
imderemployed,  or  having  difficulty 
making  child  support  payments."  Since 
the  WtW  program  is  a  required  partner 
in  the  workforce  investment  system 
established  under  WJA,  we  believe  it  is 
important  to  coordinate  WtW  program 
definitions  or  requirements  with  those 
set  forth  imder  WIA  wherever  possible 
or  appropriate.  Therefore,  the  definition 
for  "unemployed"  set  forth  in  the  WtW 
regulations  at  §  645.120  corresponds  to 
the  definition  of  "unemployed 
individual"  in  section  101(47)  of  WIA. 
This  is  discussed  in  more  detail  above 
under  the  discussion  of  §  645.120  in  this 
section  of  the  preamble.  We  have  not 
defined  the  other  two  terms  in  this 
criterion. 

We  allow  the  States  to  determine  how 
to  define  the  term  "underemployed,"  in 
consultation  with  local  operating 
entities,  including  local  competitive 
grantees.  We  suggest  that  States 
consider  the  definition  used  in  the 
Indian  and  Native  American  WIA 
program  at  20  CFR  668.150,  where 
imderemployed  means  an  individual 
who  is  working  pari  time  but  desires 
full  time  emplojnnent,  or  who  is 
working  in  employment  not 
commensurate  with  the  individuals's 
demonstrated  level  of  educational  and/ 
or  skill  achievement. 

States,  in  consultation  with  local 
entities,  including  competitive  grantees 
within  their  jurisdiction,  and  the  State 
Child  Support  Enforcement  (IV-D) 
Agency,  may  define  what  constitutes 
"having  difficulty  paying  child  support 
obligations,"  and  should  coordinate 
with  the  State  or  local  child  support 
enforcement  entity.  For  example,  a  State 
may  decide  that  if  a  noncustodial  parent 
is  behind  in  his/her  payments  as 
specified  in  a  child  support  order  for 
one  or  more  months,  this  constitutes 
"having  difficulty  paying  child  support 
obligations,"  as  the  noncustodial  parent 
is  now  in  arrears.  In  such  cases,  the 
child  support  enforcement  entity  would 
be  able  to  assist  in  identifying  such 
arrearages.  Another  example  of  a 
definition  of  "having  difficulty  paying 


child  support"  would  be  any 
noncustodial  parent  that  has  not  yet 
established  paternity  or  who  does  not 
have  a  child  support  order  but  is  not 
working  and  hence,  has  no  ability  to  pay 
child  support,  if  ordered. 

Effective  dates  for  the  implementation 
of  the  1999  Amendments  are  discussed 
in  this  section  of  the  preamble  at 
§645.130  and  §645.135.  However, 
entities  operating  competitive  grants 
have  expressed  concern  that  there  may 
be  a  delay  before  States  articulate 
definitions  for  these  and  other  terms 
under  the  1999  Amendments,  given  the 
later  effective  date  for  formula  grantees. 

States  and  local  workforce  investment 
boards  may  establish  definitions  for  the 
WtW  program.  Competitive  grantees  are 
encouraged  to  provide  input  in  the 
development  of  these  definitions,  as 
they  will  be  required  to  follow  these 
definitions  once  established  by  the  State 
and  locaT  area,  as  was  the  case  in  the 
establishment  of  definitions  for 
"characteristics  of  long-term  welfare 
dependence"  under  IFRl.  When  terms 
are  not  defined  by  the  State  or  local 
board  in  the  area  in  which  a  competitive 
grantee  operates,  Competitive  grantees 
may  establish  their  own  definitions  for 
"underemployed"  and  "having 
difficulty  making  child  support 
payments."  However,  once  State  or  local 
board  definitions  become  effective, 
competitive  grantees  are  required  to 
follow  them. 

The  second  requirement  for  the 
enrollment  of  a  noncustodial  parent  in 
the  WtW  program  relates  to  the  financial 
status  of  the  minor  child  (or,  in  certain 
cases,  the  custodial  parent).  The 
noncustodial  parent  may~be  eligible  if 
the  minor  child  or  custodial  parent  is  a 
long-term  TANF  recipient.  The 
noncustodial  parent  may  also  establish 
eligibility  if  the  minor  child  is  a  current 
or  recent  TANF  recipient,  or  is  receiving 
or  is  eligible  for  Food  Stamps, 
Supplemental  Security  Income, 
Medicaid,  or  State  Children's  Health 
Insurance  Program  (SCHIP). 

Operating  entities  must  first  attempt 
to  determine  whether  a  noncustodial 
parent's  child(ren)  is  actually  receiving 
any  of  the  above  benefits  by  obtaining 
documentation  of  such  benefits  from  the 
custodial  parent  or  by  confirmation 
from  the  agency  that  the  minor  child  or 
custodial  parent,  for  purposes  of 
determining  long-term  TANF  receipt,  is 
receiving  services  under  the  program. 

It  is  important  to  note,  however,  that 
the  1999  Amendments  explicitly  state 
that  in  order  to  protect  custodial  parents 
and  children  at  risk  of  domestic 
violence,  the  custodial  parent  may  not 
be  required  to  cooperate  in  the 
establishment  of  the  noncustodial 
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parent's  eligibility  based  upon  the 
custodial  parent's  or  minor  child's 
receipt  of  certain  benefits  and  services. 
The  cooperation  of  the  custodial  parent 
is  not  to  be  construed  as  a  condition  for 
participation  in  the  program  of  either 
parent,  as  the  safety  of  die  custodial 
parent  and/or  child  takes  precedence 
over  the  direct  gathering  of  information 
from  a  custodisd  parent  when  domestic 
violence  or  risk  of  domestic  violence  is 
a  factor.  If  a  grantee  wishing  to  enroll  a 
noncustodial  parent  under  the  above 
eligibility  criterion  is  not  able  to  verify 
receipt  of  benefits  and  services  from  the 
custodial  parent  due  to  the  risk  of 
domestic  violence,  the  grantee  should 
attempt  to  get  this  information  fit)m  the 
responsible  agency,  or  should  employ 
the  presumptive  eligibility 
determination  methods  outlined  below. 
Presumptive  Eligibility  Determination. 
We  are  especially  seeking  comments  on 
the  IFR2's  method  of  determining  if  a 
minor  child  is  eligible  for  assistance 
under  the  Food  Stamps  Act  of  1977, 
benefits  under  the  supplemental 
security  income  program  under  Title 
XVI  (SSI),  medical  assistance  under 
Tide  XIX  (Medicaid),  or  child  health 
assistance  under  tide  XXI  of  the  Social 
Security  Act  (SCHIP).  For  purposes  of 
this  new  IFR2,  we  offer  the  foUowing 
method. 

In  cases  where  the  child  or  custodial 
parent  is  not  receiving  benefits,  or  when 
there  is  not  a  timely  response  ftom  the 
responsible  agency,  the  State  or  the 
operating  entity  must  develop  its  own 
reasonable  meUiod  for  determining 
whether  a  child  is  eligible  for  benefits 
under  any  of  the  above-specified 
programs.  The  method  devised  by  the 
operating  entity  may  include  an 
objective  standard  to  be  used  as  a  proxy 
determination  for  eligibility  for  the 
specified  programs.  For  example,  the 
State  may  adopt  an  income  test  under 
which  an  individual  or  family  would  be 
eligible  for  one  or  more  of  these 
programs  for  purposes  of  determining 
WtW  noncustodial  parent  eligibility. 
In  general,  SCHIP  has  the  simplest 
eligibility  of  the  four  programs, 
requiring  only  an  income  determination. 
In  most  States,  the  SCHIP  program  is 
also  the  most  generous  program  (i.e.,  it 
has  the  highest  minimum  income  level 
for  eligibility  purposes),  with  30  States 
providing  benefits  for  children  with 
family  incomes  up  to  200  percent  of  the 
poverty  guidelines.  To  determine 
eligibility  for  SCHIP,  and  hence 
qualification  of  the  noncustodial  parent 
as  meeting  this  portion  of  the  criteria  in 
these  States,  it  makes  sense  for  the  State 
or  an  operating  entity  to  establish  a 
presumptive  eligibility  guideline  for 
WtW  purposes  based  on  the  SCHIP 


income  level  for  that  State  since  this 
program  likely  has  the  largest  group  of 
potentially  eligible  individuals  and 
families.  For  those  States  where  SCHIP 
eligibility  is  set  at  a  level  lower  than  200 
percent  of  poverty,  or  where  another  of 
the  programs  identified  may  have  more 
generous  eligibility  criteria.  States  and 
operating  entities  should  consider 
adopting  the  eligibility  criteria  which  is 
most  generous  of  the  four  specified 
programs  as  a  presumptive  eligibility 
guideline  for  determining  eligibility  for 
noncustodial  parents  under  WtW.  The 
website  which  discusses  State  income 
eligibility  limits  for  SCHIP  may  be 
found  at  http://www.insurekidsnow.gov/ 
childhealth/states/states.asp. 

Upon  determining  presumptive 
eligibility  for  the  WtW  program  based 
on  any  of  the  relevant  programs, 
operating  entities  should  notify  the 
noncustodial  parent  or  the  custodial 
parent,  if  the  address  is  known,  that  his/ 
her  children  may  be  eligible  for 
additional  services.  E)etermining 
presumptive  eligibility  for  WtW  under 
this  provision  does  not  change  the 
application  or  eligibility  requirements 
for  any  other  programs.  In  most 
programs,  only  the  custodial  parent  or 
child's  caretaker  is  able  to  m^e 
application  for  benefits  or  services. 

Additional  Eligibility  Requirement  for 
Noncustodial  Parents:  Personal 
Responsibility  Contracts.  The  third 
&ctor  in  the  eligibility  determination 
process  for  noncustodial  parents  under 
the  1999  Amendments  is  participation 
in  a  personal  responsibility  confract. 
This  essential  element  for  the 
enrollment  of  noncustodial  parents  is 
covered  in  a  new  section  of  the 
regulations.  A  description  of  the 
contents,  the  parties  to  the  contract,  and 
time  frames  is  contained  in  a  new 
§  645.215,  and  is  discussed  in  this 
section  of  the  preamble  under  that 
designation. 

Who  May  Be  Served  as  an  Individual  in 
the  "Other  Ehgibles"  (30  percent) 
Provision?  (§645.213) 

This  section  describes  the  new 
eligibility  criteria  for  individuals  under 
the  30  percent  provision  as  required  by 
the  1999  Amendments.  The  new  30 
percent  criteria  retain  eligibility  for 
individuals  who  are  receiving  "TANF 
assistance  and  who  have  characteristics 
associated  with,  or  predictive  of  long 
term  welfare  dependence,  as  determined 
by  the  State  in  consultation  with  the 
local  operating  entities.  The  examples 
given  in  IFRl  of  school  dropout,  teenage 
pregnancy  or  having  a  poor  work  history 
remain  as  guidance.  The  1999 
Amendments  also  allow  local  boards  to 
establish  criteria  for  determining  if  an 


individual  has  significant  barriers  to 
self-sufficiency. 

New  provisions  in  the  amendments 
also  add  two  new  groups  of  eligible 
individuals  to  those  who  may  be  served 
under  the  "other  eligibles"  provisions  of 
§  645.213.  These  are  certain  individuals 
who  have  been  in  foster  care  and 
custodial  parents  with  incomes  below 
the  poverty  line. 

The  provision  at  §  645.213(c)  of  IFRl 
provided  eligibility  under  the  30 
percent  provision  for  individuals  with 
characteristics  associated  with  long- 
term  welfare  dependence  but  who  were 
not  TANF  recipients  because  they  had 
reached  federal  or  State-imposed  time 
limits.  We  have  deleted  this  provision 
because  these  individuals  can  be  served 
under  the  70  percent  provisions  at 
§  645.212(b)  as  a  result  of  the  1999 
Amendments. 

Individuals  Who  Have  Been  in  Foster 
Care.  Section  645.213(c)  provides  that 
an  individual  who  is  at  least  18  but  not 
yet  25  years  of  age,  who  was  in  foster 
care  before  age  18,  is  eligible  for  the 
WtW  program  under  the  "'other 
eligibles"  portion.  The  1999 
Amendments  provide  that  the 
individual  must  have  been  a  recipient  of 
foster  care  maintenance  payments,  as 
defined  in  section  475(4)  of  the  Social 
Security  Act  (42  U.S.C.  675(4)),  or  was 
in  foster  care  under  the  responsibility  of 
the  State.  This  foster  care  could  have 
occurred  in,  but  is  not  limited  to,  family 
homes,  group  homes  or  child  care 
institutions. 

Section  475(4)  of  the  Social  Security 
Act  contains  a  definition  of  "foster  care 
maintenance  payments."  Section  472  of 
the  Social  Security  Act  describes  the 
Federal  Foster  Care  Maintenance 
Payments  Program  itself. 

It  should  be  noted  that  the  definition 
of  foster  care  under  the  responsibility  of 
the  State  includes  children  on  whose 
behalf  Federal  foster  care  payments 
were  made.  Thus,  for  WtW  eligibility 
purposes,  all  individuals  under  foster 
care  in  the  State,  whether  or  not  State 
or  Federal  funds  are  paid  on  the 
individuals'  behalf,  are  considered  to 
have  been  imder  the  responsibility  of 
the  State.  For  assistance  in  determining 
eligibility  for  WtW,  operating  entities 
should  contact  the  appropriate  State 
Child  Welfare  or  Child  Protective 
Services  Agency  to  verify  whether,  in 
fact,  an  individual  was  in  its  foster  care 
system. 

Recruiting  Youth  Who  Have  Been  in 
Foster  Care.  We  suggest  that  operating 
entities  contact  their  State's 
Independent  Living  Coordinator  to 
ensure  that  former  foster  care 
individuals  who  meet  the  eligibility 
requirement  are  referred  to  WtW 
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programs.  Grantees  can  find  the 
Independent  Living  Coordinator  in  their 
area  by  caUing  their  State  Department  of 
Health  and  Human  Services. 

Custodial  Parents  With  Incomes 
Below  the  Poverty  Line.  A  new  category 
of  ehgible  WtW  participants  under  the 
"other  eligibles"  provision  is  ciistodial 
parents  with  incomes  below  the  poverty 
line.  Receipt  of  TANF  or  other  public 
assistance  is  not  a  requirement  for 
eligibihty  under  this  provision.  To 
ensure  consistency  with  other  Federal 
programs  and  among  States, 
§  645.213(c)(1)  provides  that  operating 
entities  must  use  the  most  recent  DHHS 
Poverty  Guidelines  to  determine 
whether  an  individual's  income  is 
below  the  poverty  line.  The  Guidelines 
are  updated  annually,  as  required  by 
section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1981 
(Pub.  L  97-35).  The  1999  DHHS 
Poverty  Guidelines  are  available  in  the 
Federal  Register,  at  64  FR  13428-13430 
(Mar.  18, 1999),  or  on  the  following 
website:  httpJ/a8pe.hhs.gov/poverty/ 
O0poverty.htni. 

Uetennination  of  Income.  To 
determine  whether  an  individual's 
income  is  below  the  poverty  line,  . . 
S  645.213(c)  provides  a  method  that  is 
based  upon  the  WIA  method  for 
determining  income  under  the 
definition  of  "low  income  individual," 
at  WIA  section  101(25).  This  method 
entails  utilizing  total  family  income  for 
the  last  six  months  with  exclusions  for 
unemployment  compensation,  child 
support  pajonents,  cash  payments  under 
a  Federal,  State  or  local  income-based 
public  assistance  program,  and  old-age, 
survivors  benefits  received  under 
section  202  of  the  Social  Security  Act 
(42  U.S.C.  402),  and  other  amounts 
specifically  excluded  by  any  other 
Federal  statute  for  consideration  as 
income. 

Allowing  each  State  to  determine 
income  could  lead  to  many  variations 
on  what  is  considered  income  as  there 
are  a  variety  of  income  requirements 
among  the  various  entitlement  programs 
such  as  Food  Stamps  and  Medicaid. 
There  are  also  variations  within  the 
same  programs  from  one  State  to 
another.  The  WIA-based  method 
adapted  here  would  provide  consistency 
among  operating  entities  while  fulfilling 
the  intent  of  serving  low  income 
custodial  parents. 

Receipt  of  cash  payments  for  a 
Federal,  State,  or  local  income-based 
pubUc  assistance  program  might  be  an 
acceptable  indication  that  an 
individual's  income  is  hAovi  the 
poverty  line  for  purposes  of  meeting  the 
eligibility  criteria  in  §645. 213(c)(1). 
However,  it  is  acknowledged  that  some 


States  benefits  and  services  are  provided 
to  individuals  and  families  whose 
income  may  be  above  the  poverty  line. 
If  the  operating  entity  is  able  to  confirm 
that  receipt  of  a  particiilar  kind  of 
assistance  is  limited  to  individuals  with 
incomes  below  the  poverty  line,  receipt 
of  assistance  from  that  program  would 
be  an  acceptable  proxy  for  income 
below  the  poverty  line.  If  the  program 
used  as  a  proxy  income  test  also  serves 
individuals  or  families  with  incomes 
above  the  poverty  line,  then  operating 
entities  must  take  care  to  determine  that 
individuals  served  with  WtW  funds 
meet  the  income  test  of  §  645.213(c)(1). 
For  programs  limited  to  individuals  or 
famihes  below  the  poverty  line, 
dociunented  receipt  of  assistance  will 
suffice  for  purposes  of  complying  with 
§  645.213(c)(1). 

Finally,  as  provided  in  WIA  low 
income  gmdelines,  a  custodial  parent 
with  a  disabihty  whose  own  income 
includes  receipt  of  cash  payments  under 
a  Federal,  State  or  local  income-based 
public  assistance  program,  or  whose 
own  income  for  the  prior  six  month 
period  with  the  exclusions  discussed 
above,  does  not  exceed  the  poverty  line 
would  be  eligible  under  this  provision. 
The  disabled  individual  may  be  a 
member  of  a  family  whose  income  does 
not  meet  these  requirements.  The 
overall  consistency  with  WIA's 
definition  of  "low-income  individual" 
should  enhance  the  partnership  at  the 
local  level  required  between  WtW  and 
WIA. 

How  Will  Welfare-to-Work  Participant 
Eligibility  Be  Determined?  (§  645.214) 

Section  645.214  has  been  revised  to 
reflect  the  1999  Amendments'  addition 
of  new  groups  of  eligible  individuals, 
and  its  removal  of  the  barriers  to 
employment  formerly  required  under 
§  645.212(a)(2).  As  amended,  the  IFR2 
requires  that  operating  entities  have 
mechanisms  in  place  to  determine  the 
eUgibility  of  aU  participants.  It  is 
especially  important  that  operating 
entities  have  effective  mechanisms  in 
place  to  determine  the  eligibility  of 
noncustodial  parents  as  well  as 
individuals  formerly  in  foster  care, 
because  these  groups  have  not 
traditionally  been  closely  attached  to 
the  TANF  system.  As  described  above, 
this  section  provides  States  and 
operating  entities  with  authority  to  use 
a  presumptive  eligibility  determination 
procedure  for  purposes  of  noncustodial 
parent  eligibility  imder 
§  645.212(c)(2)(iii).  when  WtW 
eligibility  is  based  upon  the  minor 
child's  eligibihty  for  other  programs. 


What  Must  a  WtW  Operating  Entity 
That  Serves  Noncustodial  Parents  Do? 
(§645.215) 

Preference.  According  to  the  1999 
Amendments,  among  all  eligible 
noncustodial  parents,  preference  for 
admission  must  be  given  to  those 
noncustodial  parents  of  minor  children 
who  are,  or  whose  custodial  parents  are, 
long-term  TANF  recipients  (i.'e., 
received  TANF  for  at  least  30  months  or 
will  become  ineligible  for  TANF  within 
12  months  due  to  time  limits).  However, 
these  noncustodial  parents  eligible 
under  §645.212(c)(2)(i)  do  not  have 
preference  over  all  other  categories  of 
ehgible  participants,  just  over  other 
noncustodial  parents. 

In  order  to  satisfy  this  requirement  for 
preference  to  noncustodial  parents  of 
minor  children  who  are,  or  whose 
custodial  parents  are,  long-term 
recipients  of  TANF,  §  645.214  requires 
that  operating  entities  must  create  a 
mechanism  to  implement  this 
preference.  However,  in  creating  this 
mechanism  to  establish  preference  for 
these  noncustodial  parents,  we  would 
like  to  make  clear  that  this  does  not 
mean  that  this  category  of  eligible 
noncustodial  parents  must  be  exhausted 
before  any  other  category  of  eligible 
noncustodial  parents  may  be  served. 
The  operating  entity  may  establish  a 
process  that  gives  preference  to 
noncustodial  parents  ehgible  under 
§645.212(c)(2)(i)  and  that  also  provides 
services  to  noncustodial  parents  ehgible 
luider  the  other  provisions  of 
§  645.212(c)(2). 

Personal  Responsibility  Contracts. 
The  WtW  operating  entity  must  ensiue 
the  fulfillment  of  the  personal 
responsibility  contract  provision  of 
section  403(a)(5)(C){iii)(m)  of  the  Act 
Section  645.215(c)  requires  that 
noncustodial  parents  participating  in  a 
Welfare-to-Work  program  must  comply 
with  the  terms  of  a  personal 
responsibihty  contract  as  a  condition  of 
their  eligibihty  and  continued 
participation  in  the  WtW  program.  The 
parties  to  the  contract  are  (1)  the 
noncustodial  parent,  (2)  the  entity 
operating  the  WtW  program  and  (3)  the 
agency  responsible  for  administering  the 
State  child  support  enforcement  plan 
under  title  IV,  part  D  of  the  Social 
Security  Act  (IV-D  agency,  or  Child 
Support  Enforcement  agency).  In 
drawing  up  the  personal  responsibility 
contract,  the  parties  must  take  into 
consideration  the  emplojrment  and 
child  support  status  of  the  noncustodial 
parent. 

The  State  FV-D  agency  has  lan 
important  role  in  estabUshing  {lersonal 
responsibility  contracts,  because  these 
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contracts' involve  matters  relating  to 
paternity  (if  the  participant  is  male), 
estabUshing  and  monitoring  child 
support  orders,  and  modification  of 
such  orders  as  program  participation 
warrants.  Section  645.215(c)(2)  requires 
that  the  State  IV-D  agency  be  a  party  to 
the  personal  responsibility  contract.  We 
expect  that  the  WtW  operating  entity 
and  the  IV-D  agency  will  develop  a 
working  relationship  at  the  local  level 
so  that  personal  responsibility  contracts 
are  executed  in  a  timely  fashion. 
However,  the  Secretary  may  permit  the 
WtW  operating  entity  to  enter  into  a 
personal  responsibihty  contract  with  a 
noncustodial  parent,  without  the  State 
IV-D  agency  as  a  party  to  that  contract, 
if  the  operating  entity  demonstrates, 
through  written  documentation,  that  it 
is  not  able  to  coordinate  with  the  FV-D 
agency.  We  expect  that  this  will  be  a 
rare  occurrence,  and  wiU  issue  guidance 
on  how  to  demonstrate  this  in  the 
future. 

Content  of  the  Personal  Responsibility 
Contract.  Section  645.215(c)(3)  reqiiires 
that  the  personal  responsibihty  contract 
contain  certain  specified  elements.  The 
first  required  element  is  a  commitment 
by  the  noncustodial  parent  to  cooperate, 
at  the  earliest  opportimity,  in  the 
establishment  of  the  paternity  of  the 
minor  child  (if  the  participant  is  male). 
Paternity  may  be  established  through 
voluntary  acknowledgment  or  through 
other  procedures  that  may  be  pursued 
by  the  WtW  operating  entity  and/or  the 
State  IV-D  agency.  The  noncustodial 
parent  must  commit  to  cooperate  with 
the  State  IV-D  agency  in  establishing  a 
child  support  order,  if  one  is  not  already 
in  place. 

It  is  very  important  to  remember  that 
the  cooperation  of  the  custodial  parent 
must  not  be  required  as  a  condition  of 
the  noncustodial  parent's  eligibihty. 
The  1999  Amendments  expressly  state 
that  in  order  to  protect  custodial  parents 
and  children  at  risk  of  domestic 
violence,  the  custodial  parent  may  not 
be  required  to  cooperate  in  the 
establishment  of  paternity  or 
establishing  and  enforcing  a  support 
order  with  regard  to  a  child.  The 
cooperation  of  the  custodial  parent  is 
not  a  condition  for  participation  in  the 
program  of  either  parent,  as  the  safety  of 
the  custodial  parent  and/or  child  takes 
precedence  over  the  establishment  of 
paternity  when  domestic  violence  or  the 
risk  of  domestic  violence  is  a  factor. 
However,  because  voluntary  patbmity 
establishment  can  only  be  accomplished 
with  the  consent  and  signatures  of  both 
parents,  issues  of  how  to  approach 
custodial  parents  should  be  part  of  the 
consultation  that  WtW  programs  have 


with  domestic  violence  organizations 
(see  discussion  below  in  this  section). 
The  second  required  element  in  the 
personal  responsibility  contract  is  the 
noncustodial  parent's  conunitment  to 
cooperate  in  the  payment  of  child 
support  for  the  minor  child.  The  parties 
should  take  into  consideration  the 
ability  of  the  parent  to  pay  the  child 
support  during  participation  in  the  WtW 
program.  The  IV-D  agency  might  be  able 
to  provide  flexibihty  within  their  State 
guidelines  on  the  pajnnent  of  child 
support  such  as  the  estabhshmenf  or 
modification  of  a  child  support  order 
while  noncustodial  parents  are 
participating  in  the  program,  suspension 
or  reduction  in  the  order,  suspension  of 
interest  accruing  on  arrears,  suspension 
of  enforcement  actions,  such  as  driver's 
hcense  suspension;  and  compromise  of 
child  support  debt  owed  to  the  State. 

The  tmrd  required  element  in  the 
personal  responsibihty  contract  is  a 
commitment  frt>m  the  noncustodial 
parent  to  participate  in  the  WtW 
program  in  order  to  meet  these  child 
support  obligations.  We  expect  that  the 
noncustodial  parents  will  generally  be 
engaged  in  employment  or  work-related 
activities  that  provide  income  at  a  level 
that  will  allow  these  obligations  to  be 
met  in  a  timely  fashion  to  benefit  the 
minor  child.  If  a  noncustodial  parent  is 
less  than  20  years  of  age,  the  individual 
may  engage  in  activities  that  relate  to 
obtaining  a  high  school  diploma  or  a 
general  equivalency  degree,  or  other 
education  directly  related  to 
employment.  Because  of  the  overall 
intent  to  engage  noncustodial  parents  in 
the  provision  of  monetary  support  to  a 
child,  this  other  pre-employment 
education  must  be  directly  related  to 
employment  and  should  not  exceed  six 
months  in  duration.  This  time  Umit  is 
consistent  with  the  time  limit  on 
vocational  educational  training  and  job 
training  which  occur  prior  to 
employment  as  provided  in  §  645.220  of 
the  IFR2,  which  is  described  below  in 
this  section  of  the  preamble.  Education 
directly  related  to  obtaining  a  high 
school  diploma  or  a  general  equivalency 
degree  has  no  specific  time  limit  but  the 
duration  of  participation  should  be 
estimated  and  monitored  by  the 
operating  entity. 

The  fourth  required  element  in  the 
personal  responsibility  contract  is  a 
description  of  the  services  to  be 
provided  by  the  WtW  program  to  the 
noncustodial  parent  which  are  designed 
to  assist  the  noncustodial  parent  to 
obtain  and  retain  employment  and 
increase  his  or  her  earnings  to  enhance 
his  or  her  financial  and  emotional 
contributions  to  the  well-being  of  the 
child. 


Documentation  of  the  Personal 
Responsibility  contract.  Section 
645.212(c)(3)  provides  that  the  personal 
responsibility  contract  may  be  either  an 
oral  or  written  agreement.  We  believe  it 
is  in  the  best  interest  of  all  parties  that 
the  agreed-upon  terms  of  the  personal 
responsibility  contract  be  clearly 
described  in  a  written  document. 
However,  if  all  the  required  parties 
choose  to  enter  into  an  oral  personal 
responsibility  contact,  meeting  all  the 
required  conditions,  we  strongly 
encourage  WtW  operating  entities  to 
dociunent  the  oral  personal 
responsibility  contract  so  that  there  is  a 
record  of  what  agreements  the  parties 
reached.  An  example  of  such 
dociunentation  would  be  a  notation  in 
the  participant's  file  noting  the  date  the 
oral  contract  was  made,  the  parties  to 
the  contract,  and  the  terms  of  the 
contract.  We  also  strongly  recommend 
that  the  noncustodial  parent  be  given  a 
copy  of  the  documentation  or  a  letter 
simunarizing  the  terms  agreed  upon  for 
the  sake  of  consistency  in  following  up 
on  the  oral  contract  during  the  period  of 
enrollment  in  the  program. 

Timeframe  for  the  Establishment  of 
Personal  Responsibility  Contracts. 
Under  §  645.215(c)(4),  the  parties  must 
enter  into  a  personal  responsibility 
contract  no  later  than  30  days  after  the 
noncustodial  parent  enrolls  in  a  WtW 
program  and  is  receiving  services 
through  a  Federally  funded  WtW 
project.  When  there  is  good  cause,  the 
operating  entity  has  the  option  of 
extending  this  time  period  to  no  later 
than  90  days  for  itself  or  its 
subrecipients.  The  entity  has  the 
discretion  to  grant  such  an  extension  on 
an  individual  or  a  broader  basis.  It  is  up 
to  the  operating  entity  to  decide  what  is 
good  cause  for  the  extension.  For 
example,  the  entity  may  require  a 
showing  of  a  particular  reason  why 
more  than  30  days  is  needed  in 
individual  cases,  or  may  determine  that 
more  than  30  days  is  generally  needed 
and  grant  an  across-the-board  extension. 

Pre-existing  Personal  Responsibility 
Contracts.  For  participants  for  whom 
similar  personal  responsibility 
agreements  already  exist,  these  pre- 
existing agreements  may  be  used  for 
WtW  purposes,  as  long  as  they  contain 
the  elements  described  in  §  645.215(c). 
Therefore,  any  pre-existing  agreements 
may  be  adapted  to  incorporate  a 
commitment  on  the  part  of  the 
noncustodial  parent  to  cooperate  in 
establishing  paternity  (if  male),  paying 
child  support,  and  participating  in  WtW 
services  designed  increase  his/her 
employment  and  earnings  if  it  does  not 
already  contain  these  elements. 
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Domestic  Violence  Consultation.  WtW 
entities  that  operate  a  program  serving 
noncustodial  parents  under  the  new 
noncustodial  parent  eligibility  criteria 
in  §  645.212(c)  must  take  certain 
precautions  when  determining 
eligibility  for  the  program  and 
establishing  personal  responsibility 
contracts  with  noncustodial  parents.  As 
described  above,  the  statute  explicitly 
states  that,  to  protect  custodial  parents 
and  children  at  risk  of  domestic 
violence,  the  custodial  parent  cannot  be 
required  to  cooperate  in  the 
establishment  of  paternity  or 
establishing  and  enforcing  a  support 
order  with  regard  to  a  child.  To  assist 
the  WtW  operating  entity  with 
developing  such  precautions, 
S  645.215(b)  requires  Uiat  it  must 
consult  with  domestic  violence 
prevention  and  intervention 
organizations  before  operating  a  project 
to  serve  noncustodial  parents  under 
§  645.212(c).  This  consiUtation  is 
intended  to  raise  the  awareness  of 
operating  entities  about  the  issues 
associated  with  domestic  violence,  and 
to  provide  operating  entities  with  the 
practical  knowledge  and  resources 
needed  to  safely  and  effectively  address 
domestic  violence  issues  as  they  arise  in 
programs  where  noncustodial  parents 
are  served. 

Operating  entities  who  have  been 
serving  noncustodial  parents  in  their 
WtW  programs  prior  to  the  passage  of 
the  1999  Amendments  are  strongly 
encotiraged  to  amend  their  operating 
procediues  to  include  regular  and 
continuing  consultation  with  domestic 
violence  organizations  regarding  their 
services  to  these  individiuls.  This 
consultation  is  mandatory  if  the 
operating  entity  wishes  to  continue  to 
enroll  noncustodial  parents  under  the 
criteria  set  forth  in  this  IFR2. 

Domestic  violence  information, 
including  assessment  and  intervention 
resources,  hotline  and  referral  telephone 
numbers,  confidentiality  protections 
information,  legal,  supportive  services, 
and  safety  planning  resources;  and 
contact  information  for  domestic 
violence  organizations,  will  be  posted 
on  the  WtW  web  site  shortiy  (http:// 
wtw.doleta.gov).  Operating  entities  may 
use  this  information  to  locate  domestic 
violence  organizations  in  their  areas  and 
fulfill  the  consultation  requirement.  We 
urge  WtW  operating  entities  to  use  these 
resources  to  help  meet  the  consultation 
requirement  and  to  ensiire  that  their 
programs  fully  address  domestic 
violence  issues  and  concerns  in  the 
context  of  the  provision  of  services  to 
noncustodial  parents,  and  the  provision 
of  services  to  custodial  parents  and 
children  at  risk  for  domestic  violence. 


What  Activities  are  Allowable  Under 
this  Part?  (§645.220) 

As  provided  in  the  1999 
Amendments,  new  §  645.220(b)  adds 
short-term  vocational  educational 
training  and  job  training  to  the  list  of 
allowable  WtW  activities.  Under  this 
provision,  operating  entities  may 
provide  these  activities  before  the 
participant  enters  into  employment  or  a 
WtW  emplo}rment  activity  (as  specified 
in  §  645.220(c),  formerly  §  645.220(b)). 
These  training  activities  have  been 
allowed  as  post-employment  services 
since  the  inception  of  the  WtW  program. 
We  have  not  defined  the  terms 
"vocational  educational  training"  and 
"job  training,"  to  permit  the  States  and 
competitive  grantees  to  define  them. 
However,  under  any  such  definition, 
these  activities  must  be  related  to 
preparing  a  participant  for  employment. 
Therefore,  for  example,  English-as-a- 
Second  Language  training  must  be 
directiy  tied  to  the  needs  of  the 
workplace,  such  as  by  teaching  the 
terms  a  participant  will  need  for  a 
partimlar  job,  in  order  to  be  allowable 
vocational  educational  training. 

A  participant  may  only  receive  up  to 
six  calendar  months  of  vocational 
educational  training  or  job  training  prior 
to  entering  employment  or  beginning  a 
WtW  employment  activity.  The  six 
month  period  begins  on  the  date  the 
participant  enters  a  training  activity  and 
must  end  no  later  than  six  calendar 
months  from  the  beginning  date,  imless 
the  participant  enters  into  employment 
or  a  WtW  employment  activity  before 
the  conclusion  of  the  six  month  period. 
In  that  case,  the  six  month  "clock" 
stops.  If  a  participant  leaves  the 
employment  activity  or  ceases  to  be 
employed,  the  participant  could  again 
enroll  in  vocational  educational  training 
or  job  training.  Re-enrollment  restarts 
the  "clock"  and  is  available  for  the  time 
remaining  in  the  six  month  period.  In 
no  case  may  a  participant  receive,  in 
aggregate,  greater  than  six  months  of 
pre-employment  vocational  educational 
training  or  job  training. 

Although  vocational  education  and 
job  training  are  new  additions  to  the  list 
of  allowable  activities,  these  activities 
may,  in  some  cases,  be  the  same  as  those 
provided  by  an  operating  entity  as  post- 
employment  services  to  participants 
who  are  employed  or  participating  in  a 
WtW  employment  activity.  "Hie 
important  distinction  is  that  no  time 
limit  applies  to  any  type  of  vocational 
educational  training  or  job  training 
when  the  participant  is  employed  or 
engaged  in  an  emplojrment  activity,  as 
described  in  §  645.220(c). 


For  What  Activities  Must  Local 
Workforce  Investment  Boards  and  PICs 
Use  Contracts  or  Vouchers?  (§  645.221) 

When  enacted  in  1997,  the  WtW 
statute  required  that  all  WtW  operating 
entities,  both  competitive  and  formula, 
provide  job  readiness,  job  placement 
and  post-emplo)rment  activities  through 
job  vouchers  or  through  contracts  with 
public  or  private  providers.  This 
requirement  anticipated  the  subsequent 
passage  of  the  WIA  by  generally  putting 
PICs  into  the  role  of  oversight,  plamiing 
and  policy  direction  as  opposed  to 
program  operations.  Under  WIA,  PICs 
will  be  replaced  by  local  workforce 
investment  boards.  Unlike  PICs  under 
JTPA,  local  workforce  investment 
boards  generally  may  not  directiy 
provide  WIA  services.  The  Balanced 
Budget  Act's  attempt  to  anticipate  WIA 
had  several  unintended  consequences. 

Although  PICs  were  the  presumed 
local  operating  entities  under  the  WtW 
formula  grant  program,  they  have  not 
been  in  all  cases.  In  addition,  most  WtW 
competitive  grantees  are  not  PICs.  WtW 
competitive  grantees  are  mostiy  local 
community-based  public  or  private 
organizations  with  special  capabilities, 
innovations  or  partnerships  that  allow 
them  to  operate  an  effective  program  at 
the  community  level.  By  prohibiting  all 
WtW  grantees  from  directiy  providing 
job  readiness,  job  placement,  and  post- 
employment  services  in  order  to 
anticipate  a  changing  local  board  role 
under  WIA,  the  WtW  statute 
unintentionally  restricts  community- 
based  organization  grantees  from 
providing  direct  services  which  they  are 
uniquely  qualified  to  deliver. 

The  1999  Amendments  correct  this 
unintended  consequence  by  allowing 
WtW  operating  entities  that  are  not 
PICs  or  local  workforce  investment 
boards  to  provide  services  directly, 
including  the  previously  limited  job 
readiness,  job  placement,  and  post- 
employment  services. 

Prior  to  the  passage  of  the  1999 
Amendments,  we  issued  a  Q  and  A  in 
Training  and  Employment  Guidance 
Letter  (TEGL)  No.  5-98  in  an  attempt  to 
clarify  this  issue.  In  TEGL  5-98,  we  said 
that  a  WtW  operating  entity  may  not 
directiy  operate  a  program  to  provide 
job  readiness,  job  placement  or  post- 
emplo)rment  services.  However,  a  WtW 
operating  entity  may  directiy  operate  a 
work  experience  program,  a  community 
service  program  or  an  on-the-job 
training  program.  TEGL  5-98  states  that 
where  job  readiness,  job  placement  or 
post-emplojTnent  services  are  a 
reasonable  and  necessary  component  of 
the  operating  entity's  work  experience 
program,  a  community  service  program 
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or  an  on-the-job  training  program,  then 
the  operating  entity  could  provide  those 
services  as  part  of  the  overall  program. 
We  have  found  that  this  gmdance  was 
widely  misinterpreted  in  the  field,  and 
that  many  operating  entities  may  have 
provided  direct  services  where  the 
circumstances  would  not  have  allowed 
this  imder  the  narrow  circiunstances 
permitted  imder  TEGL  5-98.  We  now 
recognize  that  our  guidance  was  not 
clear  enough  to  ensiu«  all  grantees  were 
in  conformity  with  the  contract/voucher 
requirement. 

The  1999  Amendments  have  now 
corrected  the  imintended  consequence 
of  applying  the  contract/voucher 
requirement  to  all  operating  entities,  by 
specifically  permitting  all  WtW 
operating  entities  that  are  not  PICs  or 
local  boards  to  directly  provide  job 
readiness,  job  placement  and  post- 
employment  services.  We  do  not  intend 
to  penalize  operating  entities  which 
may  have  previously  violated  the 
contract/voucher  requirement  while 
rel}ring  in  good  faith  on  guidance 
promulgated  by  the  Department  that 
was  open  to  misinterpretation. 
However,  we  do  intend  to  ensure  that 
operating  entities  that  are  PICs  or  local 
boards  conform  with  the  contract/ 
voucher  requirement.  Towards  that  end, 
we  have  added  a  new  §  645.221  to 
clarify  how  the  contract/voucher 
requirement  applies  to  PICs  and  local 
boards  and  other  operating  entities,  and 
to  provide  a  grace  period  for  entities 
that  may  have  violated  this  requirement 
in  reliance  on  oiu'  guidance.  Section 
645.221(b)  provides  that  all  PICs  and 
local  boards  operating  WtW  programs 
must  come  into  compliance  with  the 
contracts  and  vouchers  requirements  in 
this  section  by  February  12.  2001. 

What  are  the  Reporting  Requirements 
for  Welfare-to-Work  Pmgrams? 
(§645.240) 

The  WtW  Amendments  of  1999 
eliminated  the  reporting  requirements 
for  WtW  formula  grants  found  at  section 
411(a)(1)(A)  and  amended  section 
403(a)(5)(C)  of  the  Act  to  grant 
responsibility  for  simplified  WtW  State 
formula  and  competitive  grant  financial 
and  participant  data  collection  and 
reporting  to  the  Secretary  of  Labor,  in 
consultation  with  the  Secretary  of 
Health  and  Human  Services,  States,  and 
organizations  that  represent  State  or 
local  governments. 

The  previous  participant  data 
collection  and  reporting  requirements 
mandated  that  States  collect  on  a 
monthly  basis,  and  report  to  the 
Department  of  Health  and  Himian 
Services  on  a  quarterly  basis,  niunerous 
disaggregated  case  record  data  on 


individuals  who  were  receiving 
assistance  under  a  State  TANF  program, 
and  who  were  also  participating  in  a 
WtW  program.  The  Secretary  of  Labor 
was  responsible  for  establishing 
participant  data  collection  and  reporting 
requirements  for  WtW  competitive  grant 
recipients  and  for  establishing  financial 
reporting  requirements. 

Under  the  1999  Amendments,  the 
Secretary  of  Labor  will  establish 
requirements  for  the  collection  and 
maintenance  of  financial  and 
participant  information  and  the 
reporting  of  that  information  by  WtW 
State  formula  grants  and  WtW 
competitive  grantees.  Section  645.240 
has  been  revised  to  reflect  the 
Secretary's  authority  to  establish  these 
reporting  requirements. 

What  Factors  Will  Be  Used  in 
Measuring  State  Performance? 
(§645.420) 

As  originally  enacted  in  section 
403(a)(5)(E)  of  the  Act,  $100  million  was 
set  aside  from  FY  1999  funds  to  provide 
a  performance  bonus  to  successful 
States.  This  bonus  award  was  to  be 
made  in  FY  2000.  The  1999 
Amendments  reduced  the  amoimt 
available  for  performance  bonuses  to 
$50  million,  and  require  that  no  outiays 
of  these  funds  occur  before  October  1 , 
2000  (FY  2001).  As  discussed  in  Section 
I  of  this  preamble,  we  have  revised 
§  645.420  to  reflect  the  criteria  that  will 
used  to  award  performance  bonuses  to 
successfully  performing  States. 
Additionally,  we  have  amended 
paragraph  (c)  of  this  section  to  indicate 
that  bonus  awards  will  not  be  made 
until  FY  2001. 

Under  What  Circumstances  May 
States  Disclose  Information  to  Aid 
Administration  of  Welfare-to-Work 
Gmnt  Funds?  The  1999  Amendments 
made  several  changes  to  existing 
information  disclosure  requirements,  in 
order  to  assist  the  WtW  system  in 
serving  noncustodial  parents.  The  1999 
Amendments  amended  sections 
403(a)(5)  and  454A(f)  of  the  Act  to 
authorize  State  IV-D  agencies  and  State 
TANF  agencies  to  share  certain 
information  on  noncustodial  parents 
with  local  workforce  investment  boards 
or  PICs  for  the  purpose  of  identifying 
and  contacting  the  individuals  about 
participation  in  the  WtW  program.  The 
State  agencies  may  share  the  names, 
addresses,  telephone  numbers  and 
identifying  case  number  information  of 
noncustodial  parents  residing  in  the 
local  area/service  delivery  area  of  the 
local  board  or  PIC.  The  information  can 
only  be  shared  with  local  boards  or  PICs 
operating  WtW  programs.  The  State  IV- 
D  agencies  and  State  TANF  agencies 


disclosing  this  information  must  ensure 
that  the  recipients  of  this  information 
have  procedxues  in  place  for 
safeguarding  the  privacy  of  the 
information  and  for  ensiuing  that  the 
information  will  be  used  solely  for  WtW 
recruiting  purposes. 

We  recognize  the  need  for  guidance 
about  information  sharing  imder  the 
1999  Amendments,  and  about  the 
safeguards  needed  for  protecting  that 
information.  We  do  not,  however, 
intend  to  issue  regulations  on  this 
subject,  since  the  ultimate  responsibility 
for  ensuring  that  States  safeguard  this 
information  lies  with  DHHS.  Instead,  we 
consulted  with  DHHS,  and  intend  to 
issue  information  and  guidance  on  the 
applicable  requirements  in  the  future, 
and  expect  that  the  specific  safeguards 
to  be  established  will  be  left  up  to  each 
State. 

In  May,  2000  we  distributed  TEGL 
No.  11-99  which  provides  "Joint 
Guidance  on  Strategies  to  Enhance  the 
Recruitment,  Referral,  Eligibilify 
Determination,  and  Service  Provision 
Processes  Between  Welfare-to-Work, 
Temporary  Assistance  for  Needy 
Families,  and  Child  Support 
Enforcement  Entities."  This  was  a 
product  of  earlier  collaboration  between 
the  Department  and  DHHS  to  improve 
WtW  program  operations  by  presenting 
strategies  and  suggestions  on  cross- 
cutting  issues  including  the  sharing  of 
information  on  nonciistodial  parents. 
This  document  can  be  found  at 
http:wtw.doleta.gOv/l  l-99at.htm. 

rV.  Administrative  Information 

A.  Paperwork  Reduction  Act 

Information  collection  requirements 
are  contained  in  this  rule  at  §645.240. 
As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  Department  subnutted 
pertinent  reporting  docimients  and 
justification  separately  to  OMB  at  the 
time  IFRl  was  published.  OMB  has 
assigned  Control  Number  1205-0385  to 
the  Welfare-to-Work  Formula  (ETA 
9068)  and  Competitive  (ETA  9068-1) 
Cumulative  Quarterly  Financial  Status 
Reports. 

Because  the  1999  Amendments  called 
for  the  Department  to  simplify  reporting 
requirements  and  to  collect  participant 
data,  we  have  revised  the  existing 
reporting  formats  and  instructions  for 
competitive  and  formula  grantees,  in 
consultation  with  DHHS  and  State  and 
local  govermnent  representatives.  On 
August  22,  2000,  we  published  a  Notice 
in  tiie  Federal  Register  inviting  public 
comment  on  the  proposed  information 
collection  package.  After  the  comment 
period,  we  will  submit  this  revised 
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information  collection  to  OKfB  for 
approval.  Therefore,  the  information 
collection  requirements  associated  with 
this  rulemaking  will  not  become 
effective  until  approved  by  OMB. 

B.  Executive  Order  13132  (Federalism) 

ETA  has  reviewed  this  nde  in 
accordance  with  Executive  Order  13132 
regarding  Federalism,  and  has 
determined  that  it  does  not  have 
"federalism  implications."  While  thia 
rulemaking  was  begim  prior  to  the 
issuance  of  Executive  Clrder  13132,  we 
have  attempted  to  provide  States  with 
the  maximum  administrative  discretion 
possible.  As  described  in  the  preamble 
to  IFRl,  we  have  conducted  extensive 
consultations  with  State  and  local 
governmental  officials  in  the 
development  of  IFRl,  and  this  Final 
Rule. 

Shortly  after  enactment  of  the  1999 
Amendments,  the  Department  consulted 
with  public  interest  groups  and 
intergovernmental  groups  on  the 
development  of  regulations  necessary  to 
implement  the  1999  Amendments. 
Included  in  the  consultation  process 
were  representatives  of  the  National 
Association  of  Coimties,  the  Conference 
of  Mayors,  the  National  Governors' 
Association,  and  the  Interstate 
Conference  of  Emplojrment  Security 
Agencies. 

C.  Regulatory  Flexibility  and  Regulatory 
Impact  Analysis,  SBREFA;  Family  Well- 
being 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Chapter  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  "Small  entities"  are 
defined  as  small  businesses  (those  with 
fewer  than  500  employees,  except  where 
otherwise  provided),  small  non-profit 
organizations  (those  with  fewer  than 
500  employees,  except  where  otherwise 
provided)  and  small  governmental 
entities  (those  in  areas  with  fewer  than 
50,000  residents).  This  rule  will  affect 
primarily  the  50  States,  the  District  of 
Columbia,  and  certain  Territories.  As 
described  in  the  preamble  to  IFRl,  ETA 
has  taken  a  variety  of  measures  to 
minimize  any  potential  burdens  for 
grant  applicants  and  recipients  in  order 
to  maximize  the  resources  available  to 
achieve  the  purposes  of  the  WtW 
program.  The  Department  has  assessed 
the  potential  impact  of  the  Final  Rule 
and  IFR2,  consulting  with  a  wide  range 
of  small  entities,  in  order  to  identify  any 
areas  of  concern.  Therefore,  based  on 
that  assessment,  the  Department 
certifies  that  these  Rules,  as 
promulgated,  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities. 

In  addition,  under  the  Small  Business 
Regulatory  Fairness  Act  (SBREFA)  (5 
U.S.C.  Chapter  8),  the  Department  has 
determined  that  these  are  not  "major 
rules",  as  defined  in  5  U.S.C.  804(2). 
The  Department  certifies  that  the  Final 
Rule  and  IFR2  have  been  assessed  in 
accordance  with  Pub.  L.  105-27'',  112 
Stat.  2681,  for  their  effect  on  family 
well-being.  The  purpose  of  the  WtW 
program  is  to  provide  job  opportunities 
and  support  and  job  retention  services 
to  current  or  former  TANF  recipients, 
low  income  custodial  parents, 
noncustodial  parents  and  other  eligible 
individuals  so  that  they  may  attain 
economic  self-sufficiency.  Programs  are 
designed  at  the  State  and  local  level  to 
fulfill  this  purpose  with  the  effect  of 
enhancing  family  well-being  through 
increased  earnings  and  increased  ability 
for  noncustodial  parents  to  pay  child 
support. 

D.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensiire  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  We  have  determined  that  these 
rules  are  consistent  with  these  priorities 
and  principles.  This  rulemaking 
implements  statutory  authority  based  on 
broad  consultation  and  coordination.  It 
reflects  oui  response  to  comments 
received  on  IFRl  that  we  issued  on 
November  18, 1997. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
{he  regulatory  process.  We  consulted 
with  the  Departments  of  Health  and 
Human  Services,  Housing  and  Urban 
Development,  and  Transportation,  and 
with  other  responsible  agencies  as  well 
as  with  State  and  local  officials  and 
their  representative  organizations,  in 
addition  to  a  broad  range  of  advocacy 
groups  and  others  to  obtain  their  views 
prior  to  the  publication  of  IFR2.  We  also 
considered  comments  received  in 
response  to  IFRl.  We  have  responded  to 
the  comments  received  in  the 
"Background"  and  the  "Summary  and 
Explanation"  sections  of  the  preamble. 

To  a  considerable  degree,  tnese  rules 
reflect  the  comments  that  we  received  in 
response  to  IFRl.  They  also  reflect  the 
intent  of  the  Act  to  move  hard-to- 
employ  welfare  recipients  and  certain 
noncustodial  parents  into  unsubsidized 
employment  and  economic  self- 
sufficiency.  We  have  determined  that 
the  revisions  made  by  the  Final  Rule 
and  IFR2  will  not  have  an  adverse  effect 
in  a  material  way  on  the  nation's 
economy. 


This  is  a  significant  regulatory  action 
under  section  (3)(f)(l)  of  Executive 
Order  12866  and,  therefore,  the  Final 
Rule  and  IFR2  have  been  reviewed  by 
the  Office  of  Management  and  Budget  in 
accordance  with  that  Order. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.)  requires  that  a  covered 
agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  any  Federal  mandate  that 
may  result  in  the  expendittire  by  State, 
local,  and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  sigmficantly  or 
imiquely  impacted  by  the  rule. 

We  have  determined  that  the 
revisions  made  by  the  Final  Rule  and 
IFR2  will  not  require  the  expenditiu^  by 
State,  local,  or  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement,  specifically 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquely  impacted  small  government. 

F.  Effective  Date  and  Absence  of  Notice 
and  Ckjnunent 

In  1997,  we  provided  a  period  of  60 
days  for  public  comment  on  IFRl.  We 
fuUy  reviewed  all  comments,  and 
considered  input  irom  oiu-  State,  local 
and  Federal  partners  through  oiu' 
consultation  process.  The  Final  Rule 
will  become  effective  on  February  12. 
2001. 

For  IFR2,  we  have  determined, 
pursuant  to  5  U.S.C.  553(b)(3)(B),  that 
the  statutory  mandate  to  issue  interim 
final  regulations  constitutes  good  cause 
for  waiving  notice  and  comment 
proceedings  for  IFR2.  Moreover,  because 
certain  changes  made  by  the  1999 
Amendments  are  already  in  effect,  it  is 
important  to  have  regulations 
implementing  these  provisions  as  soon 
as  possible.  Accordingly,  we  find  that 
the  issuance  of  a  proposed  rule  rather 
than  an  interim  final  rule  would  be 
contrary  to  the  public  interest.  IFR  will 
become  effective  on  February  12,  2001. 
IFR2  provides  a  60-day  comment 
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period,  so  that  the  public  may  submit 
comments  on  regulatory  provisions 
implementing  the  1999  Amendments. 
The  information  collection  requirements 
associated  with  the  rule  vdll  not  be 
effective  until  approved  by  OMB. 

G.  Catalog  of  Federal  Domestic 
Assistance  Number 

The  program  is  listed  in  the  (Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.253,  "Employment  and  Training 
Assistance- Welfare-to-Work  Grants  to 
States  &  Local  Entities  for  Hard-to- 
Employ  Welfare  Recipient  Programs." 

List  of  Subiects  in  20  CFR  Part  645 

Employment  programs,  Grant 
pro^ams-labor,  Welfare-to-Work 
programs. 

Signed  at  Washington,  D.C.  this  4th  day  of 
January.  2001. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
Raymond  L.  Bramucci, 
Assistant  Secretary  of  Labor,  Employment 
and  Training  Administration. 

For  the  reasons  set  out  in  the 
preamble,  20  CFR  part  645  is  revised  to 
read  as  follows: 

PART  645— PROVISIONS  GOVERNING 
WELFARE-TO-WORK  GRANTS 

Subpart  A— Scope  and  Purpose 

Sec. 

645.100    What  does  this  part  cover? 

645.110    What  are  the  purposes  of  the 
Welfare-to-Work  program? 

645.120    What  definitions  apply  to  this  part? 

645.125    What  are  the  roles  of  the  local  and 
State  governmental  partners  in  the 
governance  of  the  WtW  program? 

645.130    What  are  the  effective  dates  for  the 
Welfare-to-Work  1999  Amendments? 

645.135    What  is  the  effective  date  for 
spending  Federal  Welfare-to-Work 
formula  funds  on  newly  eligible 
participants  and  newly  authorized 
services? 

Subpart  B— General  Program  and 
Administrative  Requirements 

645.200    What  does  this  subpart  cover? 

645.210  What  is  meant  by  the  terms 
"entity"  and  "project"  in  the  statutory 
phrase  "an  entity  that  operates  a  project" 
with  Welfare-to-Work  funds? 

645.211  How  must  Welfare-to-Work  funds 
be  spent  by  the  operating  entity? 

645.212  Who  may  be  served  under  the 
general  eligibility  and  noncustodial 
parent  eligibility  (primary  eligibility) 
provision? 

645.213  Who  may  be  served  as  an 
individual  in  the  "other  eligibles"  (30 
percent)  provision? 

645.214  How  will  Welfare-to-Work 
participant  eligibility  be  determined? 

645.215  What  must  a  WtW  operating  entity 
that  serves  noncustodial  parent 
participants  do? 


645.220  What  activities  are  allowable  under 
this  part? 

645.221  For  what  activities  and  services 
must  local  boards  use  contracts  and 
vouchers? 

645.225    How  do  Welfare-to-Work  activities 

relate  to  activities  provided  under  TANF 

and  other  related  programs? 
645.230    What  general  fiscal  and 

administrative  rules  apply  to  the  use  of 

Federal  funds? 
645.233     What  are  the  time  limitations  on 

the  expenditure  of  Welfare-to-Work  grant 

funds? 
645.235    What  types  of  activities  are  subject 

to  the  administrative  cost  limit  on 

Welfare-to-Work  grants? 
645.240    What  are  the  reporting 

requirements  for  Welfare-to-Work 

programs? 
645.245     Who  is  responsible  for  oversight 

and  monitoring  of  Welfare-to-Work 

grants? 
645.250    What  procedures  apply  to  the 

resolution  of  findings  arising  from 

audits,  investigations,  monitoring,  and 

oversight  reviews? 
645.255    What  nondiscrimination 

protections  apply  to  participants  in 

Welfare-to-Work  programs? 
645.260    What  health  and  safety  provisions 

apply  to  participants  in  Welfare-to-Work 

programs? 
645.265    What  safeguards  are  there  to  ensure 

that  participants  in  Welfare-to-Work 

employment  activities  do  not  displace 

other  employees? 
645.270    What  procedures  are  there  to 

ensure  that  currently  employed  workers 

may  file  grievances  regarding 
■     displacement  and  that  Welfare-to-Work 

participants  in  employment  activities 

may  file  grievances  regarding 

displacement,  health  and  safety 

standards  and  gender  discrimination? 

Subpart  C — Additional  Formula  Grant 
Administrative  Requirements  and 
Procedures 

645.300    What  constitutes  an  allowable 

match? 
645.310    What  assurances  must  a  State 

provide  that  it  will  make  the  required 

matching  expenditures? 
645.315    What  actions  are  to  be  taken  if  a 

State  fails  to  make  the  required  matching 

expenditures? 
645.320    When  will  formula  funds  be 

reallotted,  and  what  reallotment 

procedures  will  the  Secretary  use? 

Subpart  D— State  Formula  Grant 
Administration 

645.400     Under  what  conditions  may  the 
Governor  request  a  waiver  to  designate 
an  alternate  local  administering  agency? 

645.410    What  elemenU  will  the  State  use  in 
distributing  funds  within  the  State? 

645.415    What  planning  information  must  a 
State  submit  in  order  to  receive  a 
formula  grant? 

645.420    What  factors  will  be  used  in 
measuring  State  performance? 

645.425    What  are  the  roles  and 

responsibilities  of  the  State(s)  and  local 
boards  or  alternate  administering 
agencies? 


645.430    How  does  the  Welfare-to-Work 
program  relate  to  the  One-Stop  system 
and  Workforce  Investment  Act  (WIA) 
programs? 

Subpart  E— WeHare-to-Worfc  Competitive 
Grants 

645.500    Who  are  eligible  applicants  for 

competitive  grant  funds? 
645.510    What  is  the  required  consultation 

with  the  Governor? 
645.515    What  are  the  program  and 

administrative  requirements  that  apply 

to  both  the  formula  grants  and 

competitive  grants?  , 

645.520    What  are  the  application 

procedures  and  timeframes  for 

competitive  grant  funds? 
645.525    What  special  consideration  will  be 

given  to  rural  areas  and  cities  with  large 

concentrations  of  poverty? 

Subpart  F— Adntinistrative  Appeal  Process 

645.800    What  administrative  remedies  are 
available  under  this  Part? 

Authority:  42  U.S.C.  603  (a)(5){C)(viii). 

Subpart  A— Scope  and  Purpose 

§645.100    What  does  this  part  cover? 

(a)  Subpart  A  establishes  regulatory 
provisions  that  apply  to  the  Welfare-to- 
Work  (WtW)  programs  conducted  at  the 
State  and  at  the  local  area  levels. 

(b)  Subpart  B  provides  general 
program  requirements  applicable  to  all 
WtW  formula  and  competitive  fimds. 
The  provisions  of  this  subpart  govern 
how  WtW  funds  must  be  spent,  who  is 
eligible  to  participate  in  the  program, 
allowable  activities  and  their 
relationship  to  TANF,  Governor's 
projects  for  long-term  recipients, 
administrative  and  fiscal  provisions, 
and  program  oversight  requirements. 
This  subpart  also  addresses  worker 
protections  and  the  establishment  of  a 
State  grievance  system. 

(c)  Subpart  C  sets  forth  additional 
administrative  standards  and 
procedures  for  WtW  Formula  Grants, 
such  as  matching  requirements  and 
reallotment  procedures. 

(d)  Subpart  D  sets  forth  the  conditions 
imder  which  the  Governor  may  request 
a  waiver  to  designate  an  alternate 
administering  agency,  sets  forth  the 
formula  elements  that  must  be  included 
in  the  within-State  distribution  formula, 
the  submission  of  a  State  annual  plan, 
the  factors  for  measuring  State 
performance,  and  the  roles  and 
responsibilities  of  the  States  and  the 
local  boards  or  alternate  administering 
agencies. 

(e)  Subpart  E  outlines  general 
conditions  and  requirements  for  the 
WtW  Competitive  Grants. 

(f)  Subpart  F  sets  forth  the 
administrative  appeals  process. 

(g)  Regulatory  provisions  applicable    • 
to  the  Indian  and  Native  American 
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Welfare-to-Work  Program  (INA  WtW) 
are  found  at  20  CFR  part  646. 

S645.110    What  are  the  purposes  of  the 
Wslfare-to-Worfc  Program? 

The  purposes  of  the  WtW  program 
are: 

(a)  To  facilitate  the  placement  of  hard- 
to-employ  welfare  recipients  and  certain 
noncustodial  parents  into  transitional 
employment  opportimities  which  will 
lead  to  lasting  unsubsidized 
employment  and  self-sufficiency: 

(b)  To  provide  a  variety  of  activities, 
grounded  in  TANF's  "work  first" 
philosophy,  to  prepare  individuals  for, 
and  to  place  them  in,  lasting 
unsubsidized  employment; 

(c)  To  provide  for  a  variety  of  post- 
employment  and  job  retention  services 
which  will  assist  the  hard-to-employ 
welfare  recipient  and  certain 
noncustodial  parents  to  seciire  lasting 
unsubsidized  employment; 

(d)  To  provide  targeted  WtW  fimds  to 
high  poverty  areas  with  large  numbers 
of  hard-to-employ  wel&re  recipients. 

§645.120    What  deflnKkms  apply  to  this 
part? 

The  following  definitions  apply  under 
this  part: 

Act  means  Title  IV,  Part  A  of  the 
Social  Security  Act,  42  U.S.C.  601-619. 

Adult  means  an  individual  who  is  not 
a  minor  child. 

Chief  Elected  Official(s)  (CEOs) 
means: 

(1)  The  chief  elected  official  of  the 
sole  imit  of  general  local  government  in 
the  service  delivery  area, 

(2)  The  individual  or  individuals 
selected  by  the  chief  elected  officials  of 
all  units  of  general  local  government  in 
such  area  as  their  authorized 
representative,  or 

(3)  In  the  case  of  a  service  delivery 
area  designated  under  section 
101(a)(4)(A)(iii)ofJTPA,the 
representative  of  the  chief  elected 
official  for  such  area  (as  defined  in 
section  4(4)(C)  of  JTPA)  or  as  defined  in 
section  101  of  the  Workforce  Investment 
Act  of  1988. 

Competitive  grants  means  those  grants 
in  which  WtW  funds  have  been 
awarded  by  the  Department  under  a 
competitive  application  process  to  local 
governments.  PICs,  and  private  entities 
(such  as  community  development 
corporations,  community-based  and 
faith-based  organizations,  disability 
community  organizations,  and 
community  action  agencies)  who  apply 
in  conjimction  with  a  PIC  or  local 
government. 

Department  or  DOL  means  the  U.S. 
Department  of  Labor. 

Employment  activities  means  the 
activities  enumerated  at  §  645.220(b). 


ETA  means  the  Employment  and 
Training  Administration  of  the  U.S. 
Department  of  Labor. 

Fiscal  year  (FY)  means  any  12-month 
period  ending  on  September  30  of  a 
calendar  year. 

Formula  grants  means  those  grants  in 
which  WtW  funds  have  been  allotted  to 
each  Welfare-to-Work  State,  based  on  a 
formula  prescribed  by  the  Act.  which 
equally  considers  States'  shares  of  the 
national  number  of  poor  individuals 
and  of  adult  recipients  of  assistance 
under  TANF.  The  State  is  required  to 
distribute  not  less  than  85  percent  of  the 
allotted  formula  grant  funds  to  service 
delivery  areas  in  the  State;  and  the  State 
may  retain  not  more  than  15  percent  for 
projects  to  help  long-term  recipients  of 
assistance  enter  imsubsidized 
employment.  Unless  otherwise 
specified,  the  term  "formula  grant" 
refers  to  the  85  percent  and  15  percent 
funds. 

Governor  means  the  Chief  Executive 
Officer  of  a  State. 

IV-D  Agency  (Child  Support 
Enforcement)  means  the  organizational 
unit  in  the  State  that  has  the 
responsibility  for  administering  or 
supervising  the  administration  of  the 
State  plan  under  title  IV-D  of  the  Act 
(SSA). 

fob  Training  Partnership  Act  or  fTPA 
means  Public  Law  (Pub.  L.)  97-300.  as 
amended.  29  U.S.C.  1501.  et  sea. 

Local  area  means  a  local  worxforce 
investment  area  designated  under 
section  116  of  the  Workforce  investment 
Act  of  1998,  or  a  service  delivery  area 
designated  imder  section  101  of  the  Job 
Training  partnership  Act,  as 
appropriate. 

Local  workforce  investment  board 
(local  board)  means  a  local  board 
established  under  section  1 1 7  of  the 
Workforce  Investment  Act,  or  a  Private 
Industry  Council  established  imder 
section  102  of  the  Job  Training 
Partnership  Act  (JTPA),  which  performs 
the  functions  authorized  at  section  103 
of  the  JTPA,  or  an  alternate 
administering  agency  designated  under 
section  405(a)(5)(A)(vii)(n)  of  the  Act 
and  §  645.400  of  this  part. 

Minor  child  means  an  individual  who 
has  not  attained  18  years  of  age.  or  has 
not  attained  19  years  of  age  and  is  a  full- 
time  student  in  a  secondary  school  (or 
in  the  equivalent  level  of  vocational  or 
technical  training). 

MOE  means  maintenance  of  effort. 
Under  TANF,  States  are  required  to 
maintain  a  certain  level  of  spending  on 
welfare  based  on  "historic"  FY  1994 
expenditure  levels  (Section  409(a)(7)  of 
the  Act). 

P/C  means  a  Private  Industry  Council 
established  tmder  Secrtion  102  of  the  Job 


Training  Partnership  Act,  which 
performs  the  func:tions  authorized  at 
Section  103  of  the  JTPA. 

Political  subdivision  of  a  State  means 
a  imit  of  general  purpose  l(x:a] 
govenunent,  as  provided  for  in  State 
laws  and/or  Constitution,  which  has  the 
power  to  levy  taxes  and  spend  funds 
and  which  also  has  general  corporate 
and  police  powers. 

Private  entity  means  any  organization, 
public  or  private,  which  is  not  a  local 
board,  PIC  or  alternate  administering 
agencry  or  a  political  subdivision  of  a 
State. 

PRWORA  means  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  Public  Law 
(Pub.  L.)  104-193.  which  established  the 
TANF  program. 

SDA  means  a  service  delivery  area 
designated  under  section  101  of  the  Job 
Training  Partnership  Act  or  a  local  area 
designated  imder  sec:tion  116  of  the 
Workforce  Investment  Act  of  1998,  as 
appropriate. 

Secretary  means  the  Secretary  of 
Labor. 

Separate  State  program  means  a 
program  operated  outside  of  TANF  in 
which  the  expenditiu^s  of  State  funds 
may  count  for  TANF  MOE  purposes.    • 

State  means  the  50  States  of  the 
United  States,  the  District  of  Coliunbia, 
the  Commonwealth  of  Puerto  Rico,  the 
US  Virgin  Islands,  Guam,  and  American 
Samoa,  unless  otherwise  specified. 

State  TANF  Program  means  those 
funds  expended  under  the  State  Family 
Assistance  Grant  (SFAG),  the  basic 
block  grant  allocated  to  the  States  imder 
Section  403(a)(1)  of  the  Act. 

TANF  means  Temporary  Assistance 
for  Needy  Families  Program  established 
under  PRWORA. 

TANF  MOE  means  the  expenditure  of 
State  funds  that  must  be  made  in  order 
to  meet  the  Temporary  Assistance  for 
Needy  Families  Maintenance  of  Effort 
requirement. 

Unemployed  means  the  individual  is 
without  a  job  and  wants  and  is  available 
for  work. 

WIA  means  the  Workforce  Investment 
Act  of  1998  (Pub,  L.  105-220)(29  U.S.C. 
2801  et  seq.). 

miV  means  Welfare-to-Work. 

WtW  State  means  those  States  that  the 
Secretary  of  Labor  determines  have  met 
the  five  conditions  established  at 
Section  403{a)(5)(A)(ii)  of  the  Act.  Only 
States  that  are  determined  to  be  WtW 
States  can  receive  WtW  grant  funds. 

WtW  statute  means  those  provisions 
of  the  Balanced  Budget  Act  of  1997 
containing  certain  amendments  to 
PRWORA  and  establishing  the  new 
Welfare-to-Work  program,  amending 
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Title  IV  of  the  Social  Security  Act, 
(codified  at  42  U.S.C.  601-619). 

S  645.1 25    What  are  the  roles  of  the  local 
and  State  governmental  partners  In  ttw 
governance  of  the  WtW  program? 

(a)  Local  boards  or  alternate 
administering  agencies,  in  coordination 
with  CEO's  should  establish  policies, 
interpretations,  guidelines  and 
definitions  to  implement  provisions  of 
the  WtW  statute  to  the  extent  that  such 
policies,  interpretations,  guidelines  and 
definitions  are  not  inconsistent  with  the 
WtW  statute  or  regulations  or  with  State 
policies. 

(b)  States  should  establish  policies, 
interpretations,  guidelines  and 
definitions  to  implegjent  provisions  of 
the  WtW  statute  to  the  extent  that  such 
policies,  interpretations,  guidelines  and 
definitions  are  not  inconsistent  with  the 
WtW  statute  or  regulations. 

(c)  The  Secretary,  in  consultation  with 
other  Federal  Agencies,  as  appropriate, 
may  publish  guidance  on  interpretations 
of  statutory  and  regulatory  provisions. 
State  and  local  poUdes.  interpretations, 
guidelines  and  definitions  that  are 
consistent  with  interpretations 
contained  in  such  guidance  will  be 
considered  to  be  consistent  with  the 
WtW  statute  for  purposes  of  this  section. 

1645.130    What  are  ttia  effective  dates  for 
the  Welfare-lo-Wor1(  1999  Amendmento? 

The  legislative  changes  made  by  the 
1999  amendments: 

(a)  Are  effective  on  November  29, 

1999,  except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  sectiod; 

(b)  Provisions  relating  to  the 
eligibility  of  participants  for  WtW 
competitive  grants  are  effective  on 
January  1,  2000; 

(c)(1)  Provisions  relating  to  the 
eligibility  of  participants  for  WtW 
formula  grants  are  effective  on  July  1. 

2000.  except  that  expenditures  from 
allotments  to  the  States,  as  discussed  in 
§  645.135  of  this  subpart,  must  not  have 
been  made  before  October  1,  2000.  for 
individuals  who  would  not  have  been 
eligible  imder  the  criteria  in  effect 
before  the  changes  made  by  the  1999 
Amendments; 

(2)  Provisions  authorizing  pre- 
placement  vo<:ational  educational 
training  and  job  training  for  WtW 
formula  grants,  at  §645. 220(b)  of  this 
part,  are  effective  on  July  1,  2000,  except 
that  expenditures  from  allotments  to  the 
States,  as  discussed  in  §645.135  of  this 
subpart,  must  not  have  been  made 
•before  October  1,  2000. 


1645.135    What  is  the  effective  date  for 
spending  Federal  Welfare-to-Wori(  formula 
funds  on  newly  ellgit>te  participants  and 
newly  authorized  services? 

States  and  local  areas  may  expend 
matching  funds  beginning  July  1.  2000. 
States  and  local  areas  may  incur  unpaid 
obligations  vtrithin  the  normal  course  of 
business,  beginning  July  1,  2000. 
provided  that  the  timing  of  those 
transactions  ensures  that  drawdown  of 
federal  Welfare-to-Work  formula  funds 
to  liquidate  the  obligations  did  not 
occur  until  October  1,  2000. 

Subpart  B— General  Program  and 
Admlnlstrativa  Raqulraments 

§645.200    What  does  this  subpart  cover? 

This  subpart  provides  general 
program  and  administrative 
requirements  for  WtW  formula  funds, 
including  Governors'  funds  for  long- 
term  recipients  of  assistance,  and  for 
competitive  grant  funding  (section 
403(a)(5)). 

1645^10    What  is  meant  by  the  terms 
"entity"  and  "protect"  in  the  statutory 
phrase  "an  entity  that  operates  a  proiecf' 
with  Welfare4o-Wor1(  funds? 

The  terms  "entity"  and  "project",  in 
the  statutory  phrase  "an  entity  that 
operates  a  project",  means: 

(a)  For  WtW  substate  formula  funds: 

(1)  "Entity"  means  the  PIC,  local 
board  (or  the  alternate  administering 
agency  designated  by  the  Governor  and 
approved  by  the  Secretary  pursuant  to 
§  645.400  of  this  part)  which 
administers  the  WtW  substate  formula 
funds  in  a  local  area(s).  This  entity  is 
referred  to  in  §§645.211  through 
645.225  of  this  part  as  the  "operating 
entity." 

(2)  "Project"  means  all  activities, 
administrative  and  programmatic, 
supported  by  the  total  amount  of  the 
WtW  substate  formula  funds  allotted  to 
the<entity  described  in  section  (a)(1)  of 
this  paragraph. 

(b)  For  WtW  Governors'  funds  for 
long-term  recipients  of  assistance: 

(1)  "Entity"  means  the  agency,  group, 
or  organization  to  which  the  Governor 
has  distributed  any  of  the  funds  for 
long-term  recipients  of  assistance,  as 
described  in  §  645.410  (b)  and  (c)  of  this 
part.  This  entity  is  referred  to  in 
§§645.211  through  645.225  of  tiiis  part 
as  the  "operating  entity." 

(2)  "Project"  means  all  activities, 
administrative  and  programmatic, 
supported  by  the  total  amount  of  one 
discrete  award  of  WtW  Governors'  funds 
for  long-term  recipients  of  assistance 
awarded  to  the  entity  described  in 
section  (b)(1)  of  this  paragraph. 

(c)  For  competitive  WtW  funds: 


(1)  "Entity"  means  an  eligible 
applicant,  as  described  in  §645.500  of 
this  part,  which  is  awarded  a 
competitive  WtW  grant.  This  entity  is 
referred  to  in  §§  645.211  through 
645.225  of  this  part  as  the  "operating 
entity." 

(2)  "Project"  means  all  of  the 
activities,  administrative  and 
programmatic,  supported  by  the  total 
amount  of  one  discrete  WtW 
competitive  grant  awarded  to  the  entity 
described  in  section  (c)(1)  of  this 
paragraph  (8ec:tion  403(a)(5)(C)). 

f  645^  1    How  must  Welfare-to-Wortt 
funds  be  spent  t>y  tfie  operating  entity? 

An  operating  entity,  as  described  in 
§  645.210  of  this  subpart,  may  spend  not 
more  than  30  percent  of  the  WtW  funds 
allotted  to  or  awarded  to  the  operating 
entity  to  assist  individuals  who  meet  the 
"other  eligibles"  eligibility  requirements 
under  §645.213  of  this  subpart.  The 
remaining  funds  allotted  to  or  awarded 
to  the  operating  entity  are  to  be  spent  to 
benefit  individuals  who  meet  the 
"general  eligibility"  and/or 
"noncustodial  parents"  eligibility 
requirements,  under  §  645.212  of  this 
subpart,  (section  403(a)(5)(C)  of  the  Act). 

1645.212    Who  may  be  served  under  the 
gerterai  eiigitiiNty  and  nortcuatodial  parsnt 
ellgibiiity  (primary  eligibility)  provision? 

An  individual  may  be  served  under 
this  provision  if: 

(aj(l)  (S)he  is  currentiy  receiving 
TANF  assistance  under  a  State  TANF 
program,  and/or  its  predecessor 
program,  for  at  least  30  months, 
although  the  months  do  not  have  to  be 
consecutive;  or 

(2)  (S)he  Mtill  become  ineligible  for 
assistance  within  12  months  due  to 
either  Federal  or  State-imposed  time 
linuts  on  the  receipt  of  TANF 
assistance.  This  criterion  includes 
individuals  (as  well  as  children  of 
noncustodial  parents)  exempted  from 
the  time  limits  due  to  hardship  under  - 
section  408(a)(7)(C)  of  the  Act  or  due  to 
a  waiver  because  of  domestic  violence 
under  section  402(a)(7)  of  the  Act.  who 
would  become  ineligible  for  assistance 
within  12  months  without  the 
exemption  or  waiver, 

(b)  (S)he  is  no  longer  receiving  TANF 
assistance  because  (s)he  has  reached 
either  the  Federal  five-year  limit  or  a 
State-imposed  time  limit  on  receipt  of 
TANF  assistance  (section  403(a)(5)(C)  of 
the  Acrt);  or 

(c)  (S)he  is  a  noncustodial  parent  of  a 
minor  cJiild  if: 

(1)  The  noncustcxiial  parent  is: 
(i)  "Unemployed."  as  defined  in 

§645.120  of  this  part, 
(u)  "Underemployed,"  as  defined  by 

the  State  in  consultation  with  loc:al 
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boards  and  WtW  competitive  grantees, 
or 

(iii)  "Having  diificidty  paying  child 
support  obligations,"  as  defined  by  the 
State  in  consultation  with  local  boiards 
and  WtW  competitive  grantees  and  the 
State  Child  Support  Enforcement  (IV-D) 
Agency,  and 

(2)  At  least  one  of  the  following 
applies: 

(i)  The  minor  child,  or  the  custodial 
parent  of  the  minor  child,  meets  the 
long-term  recipient  of  TANF 
reqiiirements  of  paragraph  (a)  of  this 
section; 

(ii)  The  minor  child  is  receiving  or  is 
eligible  for  TAhfF  benefits  and  services; 

(iii)  The  minor  child  received  TANF 
benefits  and  services  during  the 
preceding  year;  or 

(iv)  The  minor  child  is  receiving  or 
eligible  for  assistance  luider  the  Food 
Stamp  program,  the  Supplemental 
Security  Income  program,  Medicaid,  or 
the  Children's  Health  Insurance 
Program;  and 

(3)  The  noncustodial  parent  is  in 
compliance  with  the  terms  of  a  written 
or  oral  personal  responsibility  contract 
meeting  the  reqiiirements  of  §  645.215  of 
this  subpart. 

(d)  For  purposes  of  determining 
whether  an  individual  is  receiving 
TANF  assistance  in  paragraphs  (a)(1)  of 
this  section  and  §  645.213(a),  TANF 
assistance  means  any  TANF  benefits 
and  services  for  the  financially  needy 
according  to  the  appropriate  income  and 
resource  criteria  (if  applicable)  specified 
in  the  State  TANF  plan. 

§645.213  Who  may  be  served  as  an 
individual  in  the  "other  eiiglbles "  (30 
percent)  provision? 

Any  individual  may  be  served  under 
this  provision  if  (s)he: 

(a)  Is  currently  receiving  TANF 
assistance  (as  described  in  §  645.212(d)) 
and  either: 

(1)  Has  characteristics  associated 
with,  or  predictive  of,  long-term  welfare 
dependence,  such  as  having  dropped 
out  of  school,  teenage  pregnancy,  or 
having  a  poor  work  history.  States,  in 
consultation  with  the  operating  entity, 
may  designate  additional  characteristics 
associated  with,  or  predictive,  of  long 
term-welfare  dependence;  or 

(21  Has  significant  barriers  to  self- 
sufficiency,  imder  criteria  established 
by  the  local  board  or  alternate 
administering  agency. 

(b)  Was  in  foster  care  under  the 
responsibihty  of  the  State  before  s(he) 
attained  18  years  of  age  and  is  at  least 
18  but  not  25  years  of  age  or  older  at  the 
time  of  application  for  WtW.  Eligible 
individuals  include  those  who  were 
recipients  of  foster  care  maintenance 


payments  as  defined  in  section  475(4) 
imder  part  E  of  the  Social  Security  Act, 
or 

(c)(1)  Is  a  custodial  parent  with 
income  below  100  percent  of  the 
poverty  line,  determined  in  accordance 
with  the  most  recent  HHS  Poverty 
Guidelines  established  under  section 
673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35).  including  any  revisions  required  by 
such  section,  applicable  to  a  family  of 
the  size  involved. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  income  is  defined  as  total 
family  income  for  the  last  six  months, 
exclusive  of  unemployment 
compensation,  child  support  payments, 
and  old-age  and  survivors  benefits 
received  imder  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402). 

(3)  A  custodial  parent  wiUi  a 
disability  whose  own  income  meets  the 
requirements  of  a  program  described  in 
paragraph  (c)(1)  or  (c)(3)(i)  but  who  is  a 
member  of  a  family  whose  income  does 
not  meet  such  requirements  is 
considered  to  have  met  the 
requirements  of  paragraph  (c)(1)  of  this 
section. 

S645.214    How  will  Welfare-to-Work 
participant  eUgibility  t>e  detannlned? 

(a)  The  operating  entity,  as  described 
in  §  645.210(a)(1).  (b)(1).  and  (c)(1)  of 
this  subpart,  is  accountable  for  ensuring 
that  WtW  fimds  are  spent  only  on 
individuals  eligible  for  WtW  projects. 

(b)  The  operating  entity  must  ensiue 
that  there  are  mechanisms  in  place  to 
determine  WtW  eligibility  for 
individuals  who  are  receiving  TANF 
assistance.  These  mechanisms: 

(1)  Must  include  arrangements  with 
the  TANF  agency  to  ensure  that  a  WtW 
eligibility  determination  is  based  on 
information,  ciurent  at  the  time  of  the 
WtW  eligibility  determination,  about 
whether  an  individual  is  receiving 
TANF  assistance,  the  length  of  receipt  of 
TANF  assistance,  and  when  an 
individual  may  become  ineligible  for 
assistance,  pursuant  to  §§  645.212  and 
645.213  of  this  part  (section 
403(a)(5)(l)(A)(ii)(dd)). 

(2)  May  include  a  determination  of 
WtW  eligibility  for  characteristics  of 
long-term  welfare  dependence  and  for 
significant  barriers  to  self-sufficiency 
under  §  645.213(a)  of  this  subpart,  based 
on  information  collected  by  the 
operating  entity  and/or  the  TANF 
agency  up  to  six  months  prior  to  the 
WtW  eligibility  determination. 

(c)  The  operating  entity  must  ensure 
that  there  are  mechanisms  in  place  to 
determine  WtW  eligibility  for 
individuals  who  have  reached  the  time 
limit  on  receipt  of  TANF.  under 


§  645.212(b)  of  this  subpart;  individuals 
who  are  not  receiving  TANF  assistance 
(i.e.,  noncustodial  parents  imder 
§  645.212(c)  of  this  subpart;  individuals 
who  are  former  foster  care  recipients 
under  §645. 21 3(b)  of  this  subpart,  and 
low-income  custodial  parents  under 
§  645.213(c)  of  this  subpart).  The 
mechanisms  for  establishing 
noncustodial  parent  eligibility  must 
include  a  process  for  applying  the 
preference  required  under  §  645.215(a) 
of  this  subpart,  and  may  include  an 
objective  standard  to  be  used  as  a 
presumptive  determination  for 
establishing  the  eligibility  of  the  minor 
child  for  the  programs  specified  in 
§645.212(c){2)(iv)  of  this  subpart. 

§645^15    What  mu^a  WtW  operating 
entity  that  sarvas  noncustodial  parent 
participants  do? 

(a)  In  programs  that  serve 
noncustodial  parents,  the  operating 
entity  must  give  preference  to  those 
noncustodial  parents  who  qualify  under 
§645.212(c)(2){i)  of  this  subpart  over 
other  noncustodial  parents.  The 
preference  for  admission  into  the 
program  applies  only  to  noncustodial 
parents  and  not  to  any  other  group  ~ 
eligible  under  the  "general  eligibility" 
provisions  of  §  645.212(a)  or  (b)  or  the 
"other  eligibles"  provisions  of 
§645.213.  The  preference  does  not 
require  that  the  category  of  noncustodial 
parents  eligible  under  §  645.212(c)(2)(i) 
must  be  exhausted  before  any  other 
category  of  eligible  noncustodial  parents 
may  be  served.  The  operating  entity  may 
establish  a  process  that  gives  preference 
to  noncustodial  parents  eligible  under 

§  645.212(c)(2)(i)  and  that  also  provides 
WtW  services  to  noncustodial  parents 
eligible  under  the  other  provisions  of 
§  645.212(c)(2). 

(b)  In  order  to  protect  custodial 
parents  and  children  who  may  be  at  risk 
of  domestic  violence,  the  operating 
entity  must  consult  with  domestic 
violence  prevention  and  intervention 
organizations  in  the  development  of  its 
WtW  project  serving  noncustodial 
parents;  and  must  not  require  the 
cooperation  of  the  custodial  parent  as  a 
condition  of  participation  in  the  WtW 
program  for  either  parent;  and 

(c)  The  operating  entity  must  ensure 
that  personal  responsibility  contracts: 

(1)  Take  into  account  the  employment 
and  child  support  status  of  the 
noncustodial  parent; 

(2)  Include  all  of  the  following  parties: 
(i)  The  noncustodial  parent, 

(ii)  The  operating  entity,  and 
(iii)  The  agency  responsible  for 
administering  the  State  Child  Support 
Enforcement  program  as  described 
under  Title  IV-D  of  the  Act,  unless  the 
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operating  entity  demonstrates  to  the 
Secretary  of  Labor  with  written 
documentation  that  it  is  not  able  to 
coordinate  with  the  State  fV-D  agency; 
(3)  Include  the  following  elements: 
(i)  A  commitment  by  the  noncustodial 
parent  to  cooperate: 

(A)  In  the  establishment  of  paternity 
(if  the  participant  is  male)  of  ihe  minor 
child  at  the  earliest  opportunity, 
through  voluntary  acknowledgment  or 
other  procedures,  and 

(B)  In  the  establishment  of  a  child 
support  order; 

(ii)  A  commitment  by  the 
noncustodial  parent  to  cooperate  in  the 
pajonent  of  child  support  for  the  minor 
child.  This  commitment  may  include  a 
modification  of  an  existing  support 
order  to  take  into  account: 

(A)  The  ability  of  the  noncustodial 
parent  to  pay  such  support;  and 

(B)  The  participation  of  the 
noncustodial  parent  in  the  WtW 
program,  and 

(iii)  A  ccHnmitment  by  the 
noncustodial  parent  to  participate  in 
emplo)rment  or  related  activities  that 
will  enable  the  noncustodial  parent  to 
make  regular  child  support  payments. 
For  noncustodial  parents  who  have  not 
reached  20  years  of  age,  such  activities 
may  include: 

(A)  Completion  of  high  school, 

(B)  Earning  a  general  equivalency 
degree,  or 

(C)  Participating  in  other  education 
directly  related  to  employment; 

(iv)  A  description  of  the  services  to  be 
provided  to  the  noncustodial  parent 
under  the  WtW  program; 

(4)  Contain  a  commitment  by  the 
noncustodial  parent  to  participate  in  the 
services  that  are  described  in  the 
personal  responsibility  contract  under 
paragraph  (c)(3)(iv)  of  this  section;  and 

(5)  Be  entered  into  no  later  than  thirty 
(30)  days  after  the  individual  is  enrolled 
in  and  is  receiving  services  through  a 
WtW  project  funded  under  this  part, 
unless  the  operating  entity  has 
determined  that  good  cause  exists  to 
extend  this  period;  This  extension  may 
not  extend  to  a  date  more  than  ninety 
(90)  days  aftei  the  individual  is  enrolled 
in  and  receiving  services  through  a  WtW 
project  funded  under  this  part. 

§645.220    What  activities  are  allowable 
under  this  part? 

Entities  operating  WtW  projects  may 
use  WtW  funds  for  the  following: 

(a)  Job  readiness  activities,  subject  to 
the  requirements  of  §  645.221  of  this 
subpart. 

(b)  Vocational  educational  training  or 
job  training.  A  participant  is  limited  to 
six  calendar  months  of  such  training  if 
(s)he  is  not  also  employed  or 


participating  in  an  employment  activity, 
as  described  in  paragraph  (c)  of  this 
section. 

(c)  Employment  activities  which 
consist  of  any  of  the  following: 

(1)  Community  service  programs; 

(2)  Work  experience  programs; 

(3)  Job  creation  through  public  or 
private  sector  employment  wage 
subsidies;  and 

(4)  On-the-job  training. 

(d)  Job  placement  services  subject  to 
the  requirements  of  §  645.221  of  this 
subpart. 

(e)  Post-employment  services  which 
are  provided  after  an  individual  is 
placed  in  one  of  the  employment 
activities  listed  in  paragraph  (c)  of  this 
.section,  or  in  any  other  subsidized  or 
unsubsidized  job,  subject  to  the 
requirements  of  §645.221  of  this 
subpart.  Post-employment  services 
include  such  services  as: 

(1)  Basic  educational  skills  training; 

(2)  Occupational  skills  training; 

(3)  English  as  a  second  language 
training;  and 

(4)  Mentoring. 

(f)  Job  retention  services  and  support 
services  that  are  provided  after  an 
individual  is  placed  in  a  job  -readiness 
activity,  as  specified  in  paragraph  (a)  of 
this  section;  in  vocational  education  or 
job  training,  as  specified  in  paragraph 
(b)  of  this  section;  in  one  of  the 
employment  activities,  as  specified  in 
paragraph  (c)  of  this  section,  or  in  any 
other  subsidized  or  unsubsidized  job. 
WtW  participants  who  are  enrolled  in 
Workforce  Investment  Act  (WIA)  or 
JTPA  activities,  such  as  occupational 
skills  training,  may  also  receive  job 
retention  and  support  services  funded 
with  WtW  monies  while  they  are 
participating  in  WIA  activities.  Job 
retention  and  support  services  can  be 
provided  with  WtW  funds  only  if  they 
are  not  otherwise  available  to  the 
participant.  Job  retention  and  support 
services  include  such  services  as: 

(1)  Transportation  assistance; 

(2)  Substance  abuse  treatment  (except 
that  WtW  funds  may  not  be  used  to 
provide  medical  treatment); 

(3)  Child  care  assistance; 

(4)  Emergency  or  short  term  housing 
assistance;  and 

(5)  Other  supportive  services. 

(g)  Individual  development  accounts 
which  are  established  in  accordance 
with  the  Act. 

(h)  Outreach,  recruitment,  intake, 
assessment,  eligibility  determination, 
development  of  an  individualized 
service  strategy,  and  case  management 
may  be  incorporated  in  the  design  of 
any  of  the  allowable  activities  listed  in 
paragraphs  (a)  through  (g)  of  this  section 
(section  403(a)(5)(C)  of  the  Act). 


§  645^1    For  what  activities  and  aarvtoaa 

must  local  twards  use  contracts  or 
vouchers? 

(a)  Local  boards  and  PIC's  must 
provide  the  following  activities  and 
services  through  vouchers  or  contracts 
with  public  or  private  providers:  the  job 
readiness  activities  described  in 

§  645.220(a)  of  this  subpart,  the  job 
placement  services  described  in 
§  645.220(d)  of  this  subpart,  and  the 
post-employment  services  described  in 
§  645.220(e)  of  this  subpart.  Job 
placement  services  provided  with 
contracts  or  vouchers  are  subject  to  the 
payment  requirements  at  §  645.230(a)(3) 
of  this  subpart.  If  an  operating  entity  is 
not  a  local  board  or  a  PIC,  it  may 
provide  such  services  directly. 

(b)  Local  boards  and  PIC's  which  are 
directly  providing  job  readiness 
activities  or  job  placement  and/or  post- 
employment  services  must  conform  to 
the  requirement  in  paragraph  (a)  of  this 
section,  to  provide  such  services 
through  contract  or  voucher,  by 
February  12,  2001, 

§645,225    How  do  We(far»^o-Work 
activities  ratata  to  activities  provtdad 
through  TANF  and  other  related  programs? 

(a)  Activities  provided  through  WtW 
must  be  coordinated  effectively  at  the 
State  and  local  levels  with  activities 
being  provided  through  TANF  (section 
403(a)(5)(A)(vii)(n)). 

(b)  The  operating  entity  must  ensure 
that  there  is  an  assessment  of  skills, 
prior  work  experience,  employability, 
and  other  relevant  information  in  place 
for  each  WtW  participant.  Where 
appropriate,  the  assessment  performed 
by  the  TANF  agency  or  JTPA  should  be 
used  for  this  purpose. 

(c)  The  operating  entity  must  ensure 
that  there  is  an  individuaUzed  strategy 
for  transition  to  unsubsidized 
employment  in  place  for  each 
participant  which  takes  into  account 
participant  assessments,  including  the 
TANF  assessment  and  any  JTPA 
assessment.  Where  appropriate,  the 
TANF  individual  responsibility  plan 
(IRP).  a  WIA  individual  employment 
plan,  or  a  JTPA  individual  service 
strategy  should  be  used  for  this  purpose. 

(d)  Coordination  of  resources  should 
include  not  only  those  available  through 
WtW  and  TANF  grant  fimds.  and  the 
Child  Care  and  Development  Block 
Grant,  but  also  those  available  through 
other  related  activities  and  programs 
such  as  the  WIA  or  JTPA  programs 
(One-Stop  systems),  the  State 
employment  service,  private  sector 
employers,  labor  organizations,  business 
and  trade  associations,  education 
agencies,  housing  agencies,  community 
development  corporations. 
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transportation  agencies,  community- 
based  and  faith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  universities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population  (section 
402(a)(5)(A)). 

S645.230    What  general  fiscal  and 
adminiatrative  rules  apply  to  ttie  uae  of 
Federal  funds? 

(a)  Uniform  fiscal  and  administrative 
requirements. 

(1)  State,  local,  and  Indian  tribal 
government  organizations  are  required 
to  follow  the  common  rule  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  which  is 
codified  in  the  DOL  regulations  at  29 
CFR  part  97. 

(2)  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  and  other  commercial 
organizations  are  required  to  follow 
OMB  Circular  A-110  which  is  codified 
in  the  DOL  regulations  at  29  CFR  part 
95. 

(3)  In  addition  to  the  requirements  at 
29  CFR  95.48  and  29  CFR  97.36(i), 
contracts  or  vouchers  for  job  placement 
services  supported  by  funds  provided 
for  this  program  must  include  a 
provision  to  require  that  at  least  one- 
half  ( Vz)  of  the  payment  occiu-  after  an 
eligible  individual  placed  into  the 
workforce  has  been  in  the  workforce  for 
six  (6)  months.  This  provision  applies 
only  to  placement  in  imsubsidized  jobs 
(section  403(a)(5)(C)(i)). 

(4)  In  addition  to  the  requirements  at 
29  CFR  95.42  and  29  CFR  97.36{b)(3} 
which  address  codes  of  conduct  and 
conflict  of  interest  issues  related  to 
employees,  it  is  also  required  that: 

(i)  A  local  board  or  alternate 
administering  agency  member  shall 
neither  cast  a  vote  on,  nor  participate  in, 
any  decision  making  capacity  on  the 
provision  of  services  by  such  member 
(or  any  organization  which  that  member 
directly  represents),  nor  on  any  matter 
which  would  provide  any  direct 
financial  benefit  to  that  member  or  a 
member  of  his  immediate  family;  and 

(ii)  Neither  membership  on  the  local 
board  or  alternate  administering  agency 
nor  the  receipt  of  WtW  funds  to  provide 
training  and  related  services  shall  be 
construed,  by  itself,  to  violate  these 
conflict  of  interest  provisions. 

(5)  The  addition  method,  described  at 
29  CFR  97.25(g)(2),  is  required  for  the 
use  of  all  program  income  earned  under 
WtW  grants.  When  the  cost  of 
generating  program  income  has  been 
charged  to  the  program,  the  gross 
amount  earned  must  be  added  to  the 


WtW  program.  However,  the  cost  of 
generating  program  income  must  be 
subtracted  from  the  amount  earned  to 
establish  the  net  amount  of  program 
income  available  for  use  under  the 
grants  when  these  costs  have  not  been 
charged  to  the  WtW  program. 

(6)  Any  excess  revenue  over  costs 
incurred  for  services  provided  by  a 
governmental  or  non-profit  entity  must 
be  included  in  program  income  earned. 

(b)  Audit  requirements.  All  recipients 
and  subrecipients  of  Department  of 
Labor  WtW  awards  must  comply  with 
the  audit  requirements  codified  at  29 
CFR  part  96. 

(1)  All  governmental  and  non-profit 
organizations  must  follow  the  audit 
requirements  of  OMB  Circular  A-133 
which  is  codified  at  29  CFR  part  99. 
This  requirement  is  imposed  at  29  CFR 
97.26  for  governmental  organizations 
and  at  29  CFR  95.26  for  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations. 

(2)  The  Department  is  responsible  for 
audits  of  commercial  organizations 
which  are  direct  recipients  of  WtW 
grants. 

(3)  Commercial  organizations  which 
are  WtW  subrecipients  and  which 
expend  more  than  the  minimiim  level 
specified  in  OMB  Circular  A-133 
($300,000  as  of  April  15, 1999)  must 
have  either  an  organization-wide  audit 
conducted  in  accordance  with  29  CFR 
part  99  or  a  program  specific  financial 
and  compliance  audit. 

(c)  Allowable  costs/cost  principles. 
The  DOL  regxilations  at  29  CFR  95.27 
and  29  CFR  97.22  identify  the  Federal 
principles  for  determining  allowable 
costs  which  each  kind  of  recipient  and 
subrecipient  must  follow.  For  those 
selected  items  of  cost  requiring  prior 
approval,  the  authority  to  grant  or  deny 
approval  is  delegated  to  the  Governor. 

(1)  State,  local,  and  Indian  tribal 
government  organizations  must 
determine  allowability  of  costs  in 
accordance  with  the  provisions  of  OMB 
Circular  A-e7,  "Cost  Principles  for  State 
and  Local  Governments." 

(2)  Non-profit  organizations  must 
determine  allowability  of  costs  in 
accordance  with  OMB  Circular  A-122, 
"Cost  Principles  for  Non-Profit 
Organizations." 

(3)  Institutions  of  higher  education 
must  determine  allowability  of  costs  in 
accordance  with  OMB  Qrcular  A-21, 
"Cost  Principles  for  Education 
Institutions." 

(4)  Hospitals  must  determine 
allowability  of  costs  in  accordance  with 
the  provisions  of  Appendix  E  of  45  CFR 
Part  74.  "Principles  for  Determining 
Costs  Applicable  to  Research  and 


Development  Under  Grants  and 
Contracts  with  Hospitals." 

(5)  Commercial  organizations  and 
those  non-profit  organizations  Usted  in 
Attachment  C  to  OMB  CirciUar  A-122 
must  determine  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
Federal  Acquisition  Regulation  (FAR)  at 
48  CFR  Part  31. 

(d)  Information  technology  costs.  In 
addition  to  the  allowable  cost 
provisions  identified  in  §645.235  .of  this 
subpart,  the  costs  of  information 
technology — computer  hardware  and 
software — will  only  be  allowable  imder 
WtW  grants  when  such  computer 
technology  is  "Year  2000  compliant." 
To  meet  this  requirement,  information 
technology  must  be  able  to  accurately 
process  date/time  data  (including,  but 
not  limited  to,  calculating,  comparing 
and  sequencing)  fittm,  into  and  between 
the  twentieth  and  twenty-first  centuries, 
and  the  years  1999  and  2000.  The 
information  technology  must  also  be 
able  to  make  leap  year  calculations. 
Furthermore,  "Year  2000  compliant" 
information  technology  when  used  in 
combination  with  other  technology  shall 
accurately  process  date/time  data  if  the 
other  information  technology  properly 
exchanges  date/time  data  with  it. 

(e)  Prohibition  on  Construction  or 
Purchase  of  Facilities.  WtW  federal 
funds  may  not  be  used  to  pay  for  the 
construction  or  purchase  of  facilities  or 
buildings. 

(f)  Prohibition  on  Business  Start-up 
Costs.  WtW  federal  funds  may  not  be 
used  to  cover  the  costs  of  business  start- 
up and/or  capital  ventiu^s. 

(g)  Government-wide  debarment  and 
suspension,  and  government-wide  drug- 
free  workplace  requirements.  All  WtW 
grant  recipients  and  subrecipients  are 
required  to  comply  with: 

(1)  Government-wide  requirements  for 
debarment  and  suspension  which  are 
codified  at  29  CFR  part  98.  subparts  A 
through  E;  and 

(2)  The  government-wide 
requirements  for  a  dnig-fi-ee  workplace. 
Recipients  and  subrecipients  are 
required  to  comply  wiUi  29  CFR  part  98, 
subpart  F,  except  that  the  definition  of 
"grantee"  shall  be  read  to  include 
recipients  and  subrecipients. 

(h)  Restrictions  on  Lobbying.  All  WtW 
grant  recipients  and  subrecipients  are 
required  to  comply  with  the  restrictions 
on  lobbying  which  are  codified  in  the 
DOL  regulations  at  29  CFR  Part  93. 

(i)  Nondiscrimination.  All  WtW  grant 
recipients  and  subrecipients  are 
reqxiired  to  comply  with  the 
nondiscrimination  provisions  codified 
in  the  DOL  regulations  at  29  CFR  parts 
31  and  32.  In  addition,  29  CFR  part  37 
applies  to  recipients  of  WtW  financial 
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assistance  who  are  also  WIA  recipients 
and  applies  to  recipients  of  WtW 
financial  assistance  who  operate 
programs  that  are  part  of  the  One-Stop 
system  established  under  the  Workforce 
Investment  Act,  to  the  extent  that  the 
WtW  programs  and  activities  are  being 
conducted  as  part  of  the  One-Stop 
delivery  system.  Furthermore,  WtW 
programs  that  are  part  of  larger  State 
agencies  that  are  recipients  of  WIA  title 
I  financial  assistance  must  also  comply 
with  the  provisions  of  29  CFR  part  37. 
For  purposes  of  this  paragraph,  the  term 
"recipient"  has  the  same  meaning  as  the 
term  is  defined  in  29  CFR  part  37.  That 
part  also  contains  participant  rights 
related  to  nondiscrimination. 

(j)  Nepotism.  (1)  No  individual  may 
be  placed  in  a  WtW  employment 
activity  if  a  member  of  that  person's 
immediate  family  is  engaged  in  an 
administrative  capacity  for  the 
employing  agency. 

(2)  To  the  extent  that  an  applicable 
State  or  local  legal  requirement 
regarding  nepotism  is  more  restrictive 
than  this  provision,  such  State  or  local 
requirement  shall  be  followed. 

§  645.233    What  are  the  time  limitations  on 
the  expenditure  of  Welfare-to-Work  grant 
funds? 

(a)  Formula  grant  funds:  The 
maximum  time  limit  for  the  expenditiu« 
of  a  given  fiscal  year  allotment  is  three 
years  from  the  effective  date  of  the 
Federal  grant  award  to  the  State.  The 
maximum  time  limit  will  be  allowed 
and  will  be  specified  in  the 
Department's  formula  grant  dociunent 
for  each  fiscal  year  of  funds  provided  to 
the  State.  Any  remaining  funds  that 
have  not  been  expended  at  the  end  of 
the  expenditure  period  must  be  returned 
to  the  Department  in  accordance  with 
the  applicable  closeout  procediu«s  for 
formula  grants. 

(b)  Competitive  grant  funds:  The 
maximum  time  limit  for  the  expenditxire 
of  these  funds  is  three  years  from  the 
effective  date  of  award,  but  will,  in  all 
cases,  be  determined  by  the  grant  period 
and  the  terms  and  conditions  specified 
in  the  Federal  grant  award  agreement 
(including  any  applicable  grant 
modification  dociunents).  Any 
remaining  funds  that  have  not  been 
expended  at  the  end  of  the  approved 
grant  period  must  be  retiuned  to  the 
Department  in  accordance  with  the 
applicable  closeout  procedures  for 
competitive  grants  (section 
503(a)(5)(C)(vii)). 

§  645.235    What  types  of  activities  are 
subject  to  the  administrative  cost  limit  on 
Welfare-to-Worl(  grants? 

(a)  Administrative  cost  limitation 
(section  404(b)(1)). — (1)  Formula  grants 


to  states.  Expenditures  for 
administrative  purposes  under  WtW 
formula  grants  to  States  are  limited  to 
fifteen  percent  (15%)  of  the  grant  award. 

(2)  Competitive  grants.  The  limitation 
on  expenditures  for  administrative 
purposes  under  WtW  competitive  grants 
will  be  specified  in  the  grant  agreement 
but  in  no  case  shall  the  limitation  be 
more  than  fifteen  percent  (15%)  of  the 
grant  award. 

(3)  Although  administrative  in  nature, 
costs  of  information  technology — 
computer  hardware  and  software — 
needed  for  tracking  and  monitoring  of 
WtW  program,  participant,  or 
performance  requirements,  are  excluded 
from  the  administrative  cost  limit 
calculation. 

(b)  The  costs  of  administration  are 
that  allocable  portion  of  necessary  and 
allowable  costs  associated  with  those 
specific  functions  identified  in 
paragraph  (c)  of  this  section  for  the 
administration  of  the  WtW  program  and 
which  are  not  related  to  the  direct 
provision  of  services  to  participants. 
These  costs  can  be  both  personnel  and 
non-personnel  and  both  direct  and 
indirect. 

(c)  The  costs  of  administration  are  the 
costs  associated  with  performing  the 
following  functions: 

(1)  Performing  overall  general 
administrative  functions  and 
coordination  of  those  functions  under 
WtW  including: 

(i)  Accounting,  budgeting,  financial 
and  cash  management  functions; 

(ii)  Procurement  and  piut:hasing 
functions; 

(iii)  Property  management  functions; 

(iv)  Personnel  management  functions; 

(v)  Payroll  functions; 

(vi)  Coordinating  the  resolution  of 
findings  arising  from  audits,  reviews, 
investigations  and  incident  reports; 

(vii)  Audit  functions; 

(viii)  General  legal  services  functions; 
and 

(ix)  Developing  systems  and 
procedures,  including  information 
systems,  required  for  these 
administrative  functions; 

(2)  Performing  oversight  and 
monitoring  responsibilities  related  to 
WtW  administrative  functions, 

(3)  Costs  of  goods  and  services 
required  for  administrative  functions  of 
the  program,  including  goods  and 
services  such  as  rental  or  purchase  of 
equipment,  utilities,  office  supplies, 
postage,  and  rental  and  maintenance  of 
office  space; 

(4)  Travel  costs  incurred  for  official 
business  in  carrying  out  administrative 
activities  or  the  overall  management  of 
the  WtW  system;  and 

(5)  Costs  of  information  systems 
related  to  administrative  functions  (for 


example,  personnel,  procurement, 
purchasing,  property  management, 
accoimting  and  payroll  systems) 
including  the  purchase,  systems 
development  and  operating  costs  of 
such  systems. 

{d)(l )  Only  that  portion  of  the  costs  of 
WtW  grantees  that  are  associated  with 
the  performance  of  the  administrative 
functions  described  in  paragraph  (c)  of 
this  section  and  awards  to  subrecipients 
or  vendors  that  are  solely  for  the 
performance  of  these  administrative 
functions  are  classified  as 
administrative  costs.  All  other  costs  are 
considered  to  be  for  the  direct  provision 
of  WtW  activities  and  are  classified  as 
program  costs. 

(2)  Personnel  and  related  non- 
personnel  costs  of  staff  who  perform 
both  administrative  functions  specified 
in  paragraph  (c)  of  this  section  and 
programmatic  services  or  activities  are 
to  be  allocated  as  administrative  or 
program  costs  to  the  benefitting  cost 
objectives/categories  based  on 
documented  distributions  of  actual  time 
worked  or  other  equitable  cost 
allocation  methods. 

(3)  Specific  costs  charged  to  an 
overhead  or  indirect  cost  pool  that  can 
be  identified  directly  as  a  program  cost 
may  be  charged  as  a  program  cost. 
Dociunentation  of  such  charges  must  be 
maintained. 

(4)  Except  as  provided  at  paragraph 
(d)(1)  of  this  section,  all  costs  incurred 
for  functions  and  activities  of 
subrecipients  and  vendors  are  program 
costs. 

(5)  Costs  of  the  following  information 
systems  including  the  purchase,  systems 
development  and  operating  (e.g.,  data 
entry)  costs  are  charged  to  the  program 
category. 

(i)  Tracking  or  monitoring  of 
participant  and  performance 
information; 

(ii)  Employment  statistics 
information,  including  job  listing 
information,  job  skills  information,  and 
demand  occupation  information;  and 

(iii)  Local  area  performance 
information. 

§645.240  Whet  are  the  reporting 
requirements  for  Wetfare-to-Wor1( 
programs? 

(a)  General.  State  formula  and  other 
direct  competitive  grant  recipients  must 
report  financial  and  participant  data  in 
accordance  with  revised  instructions 
that  will  be  issued  by  the  IDepartment 
after  consultation  with  the  Secretary  of 
Health  and  Human  Services,  States,  and 
organizations  that  represent  State  or 
local  governments.  Reports  must  be 
submitted  to  the  Department  quarterly. 
Existing  WtW  financial  reporting 
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instructions  and  formats  are  available 
on  the  WtW  web  site  at  http:// 
wtw.doleta.gov/Iinkpages/tegltein.htm. 
The  Internet  reporting  system  for  WtW 
grantees  is  accessible  at  http:// 
www.etareports.doleta.gov. 

(b)  Subrecipient  reporting.  A  State 
formula  or  other  direct  competitive 
grant  recipient  may  impose  different 
forms  or  formats,  shorter  due  dates,  and 
more  frequent  reporting  requirements 
on  subrecipients.  However,  the  recipient 
is  required  to  meet  the  reporting 
requirements  imposed  by  the 
Department. 

(c)  Financial  reports.  Each  grant 
recipient  must  submit  linanciaj  reports 
to  the  Department.  Reported 
expendit\ires  and  program  income  must 
be  on  the  accrual  basis  of  accounting 
and  cumulative  by  fiscal  year  of 
appropriation.  If  die  recipient's 
accoimting  records  are  not  normally 
kept  on  the  accrual  basis  of  accoimting, 
the  recipient  must  develop  accrual 
information  through  an  analysis  of  the 
documentation  on  hand. 

(d)  Participant  reports.  Each  grant 
recipient  must  submit  participant 
reports-to  the  Department.  Participant 
data  must  be  aggregate  data,  and,  for 
most  data  elements,  must  be  cumulative 
by  fiscal  year  of  appropriation. 

(e)  Due  dates.  Financial  and 
participant  reports  are  due  no  later  than 
45  days  after  die  end  of  each  quarter.  A 
final  financial  and  participant  report  is 
required  90  days  after  the  expiration  of 
a  funding  period  or  the  termination  of 
grant  support. 

§  645^45    Who  is  responsible  for  oversight 
and  monitoring  of  Welfare-to-Work  grants? 

(a)  The  Secretary  may  monitor  all 
recipients  and  subrecipients  of  all  grants 
awarded  and  funds  expended  under 
WtW.  Federal  oversight  will  be 
conducted  primarily  at  the  State  level  - 
for  formula  grants  and  at  the  recipient 
level  for  competitive  grants. 

(b)  The  Governor  must  monitor  local 
boards  (or  other  approved 
administrative  entities)  funded  under 
the  State's  formula  allocated  grants  on  a 
periodic  basis  for  compliance  with 
applicable  laws  and  regulations.  The 
Governor  must  develop  and  make 
available  for  review  a  State  monitoring 
plan. 

f  645.250    What  procedures  apply  to  the 
resolution  of  findings  arising  from  audits, 
investigations,  nranitoring  and  oversight 
reviews? 

(a)  Resolution  of  subrecipient  level 
findings. 

(1)  The  WtW  grantee  is  responsible  for 
the  resolution  of  findings  that  arise  from 
its  monitoring  reviews,  investigations 


and  audits  (including  OMB  Circidar  A- 
133  audits)  of  subrecipients. 

(2)  A  State  or  competitive  grantee,  as 
appropriate,  must  use  the  audit 
resolution,  debt  collection  and  appeal 
procedures  that  it  uses  for  other  Federal 
grant  programs. 

(3)  If  a  State  or  competitive  granted,  as 
appropriate,  does  not  have  such 
procedures,  it  must  prescribe  standards 
and  procedures  for  the  WtW  grant 
program. 

(b)  Resolution  of  State  level  findings. 

(1)  The  Secretary  is  responsible  for 
the  resolution  of  findings  that  arise  from 
Federal  audits,  monitoring  reviews, 
investigations,  incident  reports,  and 
recipient  level  OMB  Circular  A-133 
audits. 

(2)  The  Secretary  will  use  the  DOL 
audit  resolution  process,  consiMent  with 
the  Single  Audit  Act  of  1996  and  OMB 
Circular  A-133. 

(3)  A  final  determination  issued  by  a 
grant  officer  pursuant  to  this  process 
may  be  appealed  to  the  DOL  Office  of 
Administrative  Law  Judges  under  the 
procedures  at  §  645.800. 

(c)  Resolution  of  nondiscrimination 
findings.  Findings  arising  from 
investigations  or  reviews  conducted 
imder  nondiscrimination  laws  shall  be 
resolved  in  accordance  with  those  laws 
and  the  applicable  implementing 
regidations. 

§  645.255    What  nondiscrimination 
protections  apply  to  participante  in  Welfare- 
to-Woric  programs? 

(a)  All  participants  in  WtW  programs 
under  this  part  shall  have  such  rights  as 
are  available  under  all  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination,  and  their  implementing 
regidations,  including: 

(1)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101  et  sea.); 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794); 

(3)  The  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C.  12101  et  seq.); 
and 

(4)  Title  VI  of  die  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.). 

(b)  Participants  in  work  activities,  as 
defined  in  section  407(a)  of  the  Social 
Security  Act,  operated  with  WtW  funds, 
shall  not  be  discriminated  against 
because  of  gender.  Participants  alleging 
gender  discrimination  may  file  a 
complaint  using  the  State's  grievance 
system  procedures  as  described  in 
§645.270  of  this  subpart  (section 
403(a){5)(J)(iii))  of  die  Act).  Participants 
alleging  gender  discrimination  in  WtW 
programs  conducted  by  One-Stop 
partners  as  part  of  the  One-Stop  delivery 
system  may  file  a  complaint  using  the 
complaint  processing  procedures 


developed  and  published  by  the  State  in 
accordance  with  the  requirements  of  29 
CFR  37.70-37.80. 

(c)  Complaints  alleging  discrimination 
in  violation  of  any  applicable  Federal, 
State  or  local  law,  such  as  Tide  VII  of 
die  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e  et  seq.).  Tide  DC  of  die  Education 
Amendments  of  1972  (20  U.S.C.  1681  et 
seq.),  the  Pregnancy  Discrimination  Act 
(42  U.S.C.  2000e  (paragraph  k)),  or 
Section  188  of  the  Workforce 
Investment  Act  of  1998  (29  U.S.C.  2938), 
as  well  as  those  listed  in  paragraph  (a) 
of  this  section,  shall  be  processed  in 
accordance  with  those  laws  and  the 
implementing  regulations. 

(d)  Questions  about  or  complaints 
alleging  a  violation  of  the 
nondiscrimination  laws  in  paragraph  (a) 
of  this  section  may  be  directed  or 
mailed  to  the  Director,  Civil  Rights 
Center,  U.S.  Department  of  Labor,  Room 
N-4123,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210  for  processing. 

§645.260    What  health  and  safety 
provisions  apply  to  participants  in  Welfare- 
to-Work  programs? 

(a)  Participants  in  an  employment 
activity  operated  with  WtW  funds,  as 
defined  in  §  645.220  of  this  part,  are 
subject  to  the  same  health  and  safety 
standards  established  under  State  and 
Federal  law  which  are  applicable  to 
similarly  employed  employees,  of  the 
same  employer,  who  are  not 
participants  in  programs  under  WtW. 

Cb)  Participants  alleging  a  violation  of 
these  health  and  safety  standards  may 
file  a  complaint  pursuant  to  the 
procedures  contained  in  §645.270  of 
this  part  (section  403(a)(5)(J)(ii)). 

§  645.265    What  safeguards  are  there  to 
ensure  that  participants  in  Welfare-to-Work 
employment  activities  do  not  displace  ottier 
employees? 

(a)  An  adult  participating  in  an 
employment  activity  operated  with 
WtW  fimds,  as  described  in  §  645.220 
(b)  and  (c)  of  this  subpart,  may  fill  an 
established  position  vacancy  subject  to 
the  limitations  in  paragraph  (c)  of  this 
section. 

(b)  An  employment  activity  operated 
with  WtW  funds,  as  described  in 

§  645.220(c)  of  this  subpart,  must  not 
violate  existing  contracts  for  services  or 
collective  bargaining  agreements.  Where 
such  an  employment  activity  would 
violate  a  collective  bargaining 
agreement,  the  appropriate  labor 
organization  and  employer  must 
provide  written  concurrence  before  the 
employment  activity  is  undertaken. 

(c)  An  adult  participating  in  an 
employment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220(c). 
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of  this  subpart,  must  not  be  employed 
or  assigned: 

(1)  When  any  other  individual  is  on 
layoff  frttm  the  same  or  any 
substantially  equivalent  job  within  the 
same  organizational  unit; 

(2)  If  the  employer  has  terminated  the 
employment  of  any  regular, 
unsubsidized  employee  or  otherwise 
caused  an  involuntary  reduction  in  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  the  WtW 
participant;  and, 

(3)  If  the  employer  has  caused  an 
involuntary  reduction  to  less  than  full 
time  in  hours  of  any  employee  in  the 
same  or  substantially  equivalent  job 
within  the  same  organizational  unit. 

(d)  Regular  employees  and  program 
participants  alleging  displacement  may 
file  a  complaint  pursuant  to  §  645.270  of 
this  part  (section  403(a)(5)0)(i)). 

S  645.270    What  procedures  are  there  to 
ensure  that  currently  employed  workers 
may  file  grievances  regarding  displacement 
and  that  Welfare-to-Work  participants  in 
employment  activities  may  file  grievances 
regarding  displacement,  health  and  safety 
standards  and  gender  discrimination? 

(a)  The  State  shall  establish  and 
maintain  a  grievance  procedure  for 
resolving  complaints  from: 

(1)  Regular  employees  that  the 
placement  of  a  participant  in  an 
employment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220  of 
this  part,  violates  any  of  the 
prohibitions  described  in  §645.265  of 
this  part;  and 

(2)  Program  participants  in  an 
employment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220  of 
this  part,  that  any  employment  activity 
violates  any  of  the  prohibitions 
described  in  §§  645.255(d),  645.260,  or 
645.265  of  this  part. 

(b)  Such  grievance  procedure  should 
include  an  opportunity  for  informal 
resolution. 

(c)  If  no  informal  resolution  can  be 
reached  within  the  specified  time  as 
established  by  the  State  as  part  of  its 
grievance  procedure,  such  procedure 
shall  provide  an  opportunity  for  the 
dissatisfied  party  to  receive  a  hearing 
upon  request. 

(d)  The  State  shall  specify  the  time 
period  and  format  for  the  hearing 
portion  of  the  grievance  procedure,  as 
well  as  the  time  period  by  which  the 
complainant  will  be  provided  the 
written  decision  by  the  State. 

(e)  A  decision  by  the  State  under 
paragraph  (d)  of  this  section  may  be 
appealed  by  any  dissatisfied  party 
vtrithin  30  days  of  the  receipt  of  the 
State's  written  decision,  according  to 
the  time  period  and  format  for  the 


appeals  portion  of  the  grievance 
procedure  as  specified  by  the  State. 

(f)  The  State  shall  designate  the  State 
agency  which  will  be  responsible  for 
hearing  appeals.  This  agency  shall  be 
independent  of  the  State  or  local  agency 
which  is  administering,  or  supervising 
the  administration  of  the  State  TANF 
and  WtW  programs. 

(g)  No  later  than  120  days  of  receipt 
of  an  individual's  original  grievance,  the 
State  agency,  as  designated  in  paragraph 
(f)  of  this  section,  shall  provide  a 
written  final  determination  of  the 
individual's  appeal. 

(h)  The  grievance  procedure  shall 
include  remedies  for  violations  of 
§§  645.255(d),  645.260,  and  645.265  of 
this  part  which  may  continue  during  the 
grievance  process  and  which  may 
include: 

(1)  Suspension  or  termination  of 
payments  from  funds  provided  under 
this  part; 

(2)  Prohibition  of  placement  of  a  WtW 
participant  with  an  employer  that  has 
violated  §§  645.255(b),  645.260,  and 
645.265  of  this  part; 

(3)  Where  applicable,  reinstatement  of 
an  employee,  payment  of  lost  wages  and 
benefits,  and  reestablishment  of  other 
relevant  terms,  conditions,  and 
privdeges  of  employment;  and, 

(4)  Where  appropriate,  other  equitable 
relief  (section  403(a)(5)(J)(iv)). 

(i)  Participants  alleging  gender 
discrimination  by  WtW  programs  that 
are  not  part  of  the  One-Stop  system  may 
file  a  complaint  using  the  grievance 
system  procedures  described  above. 
Participants  alleging  gender 
discrimination  by  WtW  programs  that 
are  part  of  the  One-Stop  system  may  file 
a  complaint  using  the  procedures 
developed  by  the  State  under  the  WIA 
nondiscrimination  regulations  at  29  CFR 
37.70-37.80. 

Sut>part  C— Additional  Fonnuia  Grant 
Administrative  Standards  and 
Procedures 

§645.300    What  constitutes  an  allowable 
match? 

(a)  A  State  is  entitled  to  receive  two 
(2)  dollars  of  Federal  funds  for  every 
one  (1)  dollar  of  State  match 
expenditures,  up  to  the  amount 
available  for  allotment  to  the  State  based 
on  the  State's  percentage  for  WtW 
formula  grant  for  the  fiscal  year.  The 
State  is  not  required  to  provide  a  level 
of  match  necessary  to  support  the  total 
amoimt  available  to  it  based  on  the 
State's  percentage  for  WtW  formula 
grant.  However,  if  the  proposed  match 
is  less  than  the  amount  required  to 
support  the  full  level  of  Federal  funds, 
the  grant  amount  will  be  reduced 
accordingly  (section  403(a)(5)(A)(i)a)). 


(b)  States  shall  follow  the  match  or 
cost-sharing  requirements  of  the 
"Common  Rule"  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  (codified  for 
DOL  at  29  CFR  97.24).  Paragraphs 
(b)(l)(i)  and  (ii),  (b)(3),  and  {b)(4)  and 
(c)(1)  of  this  section  are  in  addition  to 
the  common  rule  requirements.  Also, 
paragraphs  included  in  the  common 
rule  which  relate  to  the  use  of  donated 
buildings  and  other  real  property  as 
match  have  been  excluded  from  this 
provision. 

(1)  Only  costs  that  would  be  allowable 
if  paid  for  with  WtW  grant  funds  will  be 
accepted  as  match. 

(i)  Because  the  use  of  Federal  funds  is 
prohibited  for  construction  or  purchase 
of  facilities  or  buildings  except  where 
there  is  explicit  statutory  authority 
permitting  it,  costs  incurred  for  the 
construction  or  purchase  of  facilities  or 
buildings  shall  not  be  acceptable  as 
match  for  a  WtW  grant. 

(ii)  Because  the  costs  of  construction 
or  purchase  of  facilities  or  buildings  are 
unallowable  as  match,  the  donation  of  a 
building  or  property  as  a  third  party  in- 
kind  contribution  is  also  unallowable  as 
a  match  for  a  WtW  grant. 

(2)  A  match  or  cost-sharing 
requirement  may  be  satisfied  by  either 
or  both  of  the  following: 

(i)  Allowable  costs  incurred  by  the 
grantee,  subgrantee  or  a  cost  type 
contractor  under  the  assistance 
agreement.  This  includes  allowable  cost 
borne  by  non-Federal  grants  or  by  others 
and  cash  donations  frtim  non-Federal 
third  parties. 

(ii)  The  value  of  third  party  in-kind 
contributions  applicable  to  the  FY 
period  to  which  the  cost-sharing  or 
matching  requirement  applies. 

(3)  No  more  than  seventy-five  percent 
(75%)  of  the  total  match  expenditures 
may  be  in  the  form  of  third  party  in- 
kind  contributions. 

(4)  Match  expenditures  must  be 
recorded  in  the  books  of  account  of  the 
entity  that  incurred  the  cost  or  received 
the  contribution.  These  amounts  may  be 
rolled  up  and  reported  as  aggregate  State 
level  match. 

(c)  Qualifications  and  exceptions — 

(1)  The  matching  requirements  may 
not  be  met  by  the  use  of  an  employer's 
share  of  participant  wage  payments 
[e.g.,  employer  share  of  OJT  wages). 

(2)  Costs  borne  by  other  Federal  grant 
agreements.  A  cost-sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant.  This 
prohibition  does  not  apply  to  income 
earned  by  a  grantee  or  subgrantee  from 
a  contract  awarded  under  another 
Federal  grant. 
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(3)  General  revenue  sharing.  For  the 
purpose  of  this  section,  general  revenue 
sharing  funds  distributed  under  31 
U.S.C.  6702  are  not  considered  Federal 
grant  funds. 

(4)  Cost  or  contributions  counted 
towards  other  Federal  cost-sharing 
requirements.  Neither  costs  nor  the 
values  of  third  party  in-kind 
contributions  may  count  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  a  grant  agreement  if  they 
have  been  or  will  be  counted  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  another  Federal  grant 
agreement,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 
funds. 

(5)  Costs  financed  by  program  income. 
Costs  financed  by  program  income,  as 
defined  in  29  CFR  97.25,  shall  not  count 
towards  satisfying  a  cost-sharing  or 
matching  requirement  unless  they  are 
expressly  permitted  in  the  terms  of  the 
assistance  agreement.  (This  use  of 
general  program  income  is  described  in 
29  CFR  97.25(g)). 

(6)  Services  or  property  financed  by 
income  earned  by  contractors. 
Contractors  under  a  grant  may  earn 
income  from  the  activities  carried  out 
under  the  contract  in  addition  to  the 
amounts  earned  from  the  party 
awarding  the  contract.  No  costs  of 
services  or  property  supported  by  this 
income  may  count  toward  satisfying  a 
cost-sharing  or  matching  requirement 
imless  other  provisions  of  the  grant 
agreement  expressly  permit  this  kind  of 
income  to  be  used  to  meet  the 
requirement. 

(7)  Records.  Costs  and  third  party  in- 
kind  contributions  counting  towards 
satisfying  a  cost-sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  grantees  and  subgrantee  or 
cost-type  contractors.  These  records 
must  show  how  the  value  placed  on 
third  party  in-kind  contributions  was 
derived.  To  the  extent  feasible, 
volimteer  services  will  be  supported  by 
the  same  methods  that  the  organizadon 
uses  to  support  the  allocability  of 
regular  personnel  costs. 

18)  Sp>ecial  standards  for  third  party 
in-kind  contributions. 

(i)  Third  party  in-kind  contributions 
coimt  towards  satisfying  a  cost-sharing 
or  matching  requirement  only  where,  if 
the  party  receiving  the  contributions 
were  to  pay  for  them,  the  payments 
would  be  allowable  costs. 

(ii)  Some  third  party  in-kind 
contributions  are  goods  and  services 
that,  if  the  grantee,  subgrantee,  or 
contractor  receiving  the  contribution 
had  to  pay  for  them,  the  payments 
would  have  been  an  indirect  costs.  Cost 
sharing  or  matching  credit  for  such 


contributions  shall  be  given  only  if  the 
grantee,  subgrantee,  or  contractor  has 
established,  along  with  its  regidar 
indirect  cost  rate,  a  special  rate  for 
allocating  to  individual  projects  or 
programs  the  value  of  the  contributions, 
(iii)  A  third  party  in-kind  contribution 
to  a  fixed-price  contract  may  count 
towards  satisfying  a  cost-sharing  or 
matching  requirement  only  if  it  results 
in: 

(A)  An  increase  in  the  services  or 
property  provided  under  the  contract 
(without  additional  cost  to  the  grantee 
or  subgrantee)  or 

(B)  A  cost  savings  to  the  grantee  or 
subgrantee. 

(iv)  The  values  placed  on  third  party 
in-kind  contributions  for  cost-sharing  or 
matching  purposes  must  conform  to  the 
rules  in  the  succeeding  sections  of  this 
part.  If  a  third  party  in-kind 
contribution  is  a  type  not  treated  in 
those  sections,  the  value  placed  upon  it 
must  be  fair  and  reasonable. 

(d)  Valuation  of  donated  services. 

(1)  Volunteer  services.  Unpaid 
services  provided  to  a  grantee  or 
subgrantee  by  individuals  must  be 
valued  at  rates  consistent  with  those 
ordinarily  paid  for  similar  work  in  the 
grantee's  or  subgrantee's  organization.  If 
the  grantee  or  subgrantee  does  not  have 
employees  performing  sinular  work,  the 
rates  must  be  consistent  with  those 
ordinarily  paid  by  other  employers  for 
similar  work  in  the  same  labor  market. 
In  either  case,  a  reasonable  amount  for 
fringe  benefits  may  be  included  in  the 
valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  grantee, 
subgrantee,  or  cost-type  contractor 
furnishes  free  of  charge  the  services  of 
an  employee  in  the  employee's  normal 
line  of  work,  the  services  must  be 
valued  at  the  employee's  regular  rate  of 
pay  exclusive  of  the  employee's  fiinge 
benefits  and  overhead  costs.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (d)(1)  of  this  section  applies. 

(e)  Valuation  of  third  party  donated 
supplies  and  loaned  equipment  or 
space. 

(1)  If  a  third  party  donates  supplies, 
the  contribution  must  be  valued  at  the 
market  value  of  the  supplies  at  the  time 
of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but 
retains  title,  the  contribution  must  be 
valued  at: 

(i)  the  fair  rental  rate  of  the  equipment 
or  space  for  property  donated  by  non- 
governmental entities,  or 

(ii)  a  depreciation  or  use-allowance 
based  on  the  property's  market  value  at 
the  time  it  was  donated  for  property 
donated  by  governmental  entities. 


§  645.31 0    vnwt  assurance  must  a  State 
provide  that  it  will  make  the  required 
matching  expenditures? 

In  its  State  plan,  a  State  must  provide 
a  written  estimate  of  planned  matching 
expenditures  and  describe  the  process 
by  which  the  funds  will  be  tracked  and 
reported  to  ensure  that  the  State  meets 
its  projected  match  (section 
403(a)(5)(A)(i)(I)). 

§645.315    What  actions  are  to  be  taken  if 
a  State  fails  to  make  the  required  matching 
expenditures? 

(a)  If  State  match  expenditures  do  not 
satisfy  the  requirements  of  the  FY  grant 
award  by  the  end  of  the  three  year  fund 
avadabiiity  period^  the  grant  award 
amount  will  be  reduced  by  the 
appropriate  corresponding  amount  (i.e., 
the  grant  will  be  reduced  by  two  (2) 
dollars  for  each  one  (1)  dollar  shortfall 
in  State  matching  funds)  when  the  grant 
is  closed  out. 

(b)  Compliance  with  the  fifteen 
percent  (15%)  administrative  cost  limit 
will  be  recalculated  based  on  the  FY 
formula  grant  award  amount,  as  reduced 
imder  paragraph  (a)  of  this  section. 

SubfMrt  D— State  Fonnula  Grants 
Administratkm 

§  645.400  Under  what  conditions  may  the 
Governor  request  a  waiver  to  designate  an 
alternate  local  administering  agency? 

(a)(1)  The  Governor  may  include  in 
the  State's  WtW  Plan  a  waiver  request 
to  select  an  agency  other  than  the  local 
board  or  PIC  to  administer  the  program 
for  one  or  more  local  areas  or  SDA's  in 
a  State;  or 

(2)  When  the  Governor  determines  the 
local  board  or  alternate  administering 
agency  has  not  coordinated  its 
expenditures  with  the  expenditure  of 
funds  provided  to  the  State  under 
TANF,  pursuant  to  section 
403(a){5)(A)(vii)(II)  of  die  Act,  die 
Governor  must  request  a  waiver. 

(b)  The  Governor  shall  bear  the 
burden  of  proving  that  the  designated 
alternate  administering  agency,  rather 
than  the  local  board  or  other  alternate 
administering  agency,  woidd  improve 
the  effectiveness  or  efficiency  of  the 
administration  of  WtW  funds  in  the 
SDA.  The  Governor's  waiver  request 
shall  include  information  to  meet  that 
burden.  The  Governor  shall  provide  a 
copy  of  the  waiver  request  and  any 
supporting  information  submitted  to  the 
Secretary  to  the  local  board  and  CEO  of 
the  local  area  for  which  an  alternative 
administering  agency  is  requested. 

(c)  The  local  board  and  CEO  shall 
have  fifteen  (15)  days  in  which  to 
submit  his  or  her  written  response  to  the 
Department.  The  local  board  and  CEO 
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shall  provide  a  copy  of  such  response  to 
the  Governor. 

(d)  The  Secretary  will  assess  the 
waiver  information  submitted  by  the 
Governor,  including  input  from  the 
local  board  and  CEO  in  reaching  the 
decision  whether  to  permit  the  use  of  an 
alternate  administering  agency. 

(e)  The  Secretary  shall  approve  a 
waiver  request  if  she  determines  that  the 
Governor  has  estabUshed  that  the 
designated  alternate  administering 
agency,  rather  than  the  local  board  or 
other  administering  agency,  will 
improve  the  effectiveness  or  efficiency 
of  the  administration  of  WtW  funds 
provided  for  the  benefit  of  the  local 
area. 

(f)  Where  an  alternate  administering 
agency  is  approved  by  the  Secretary, 
such  administrative  entity  shall 
coordinate  with  the  CEO  for  the 
applicable  local  area(s)  regarding  the 
expenditure  of  WtW  grant  funds  in  the 
local  area(s). 

(g)  The  decision  of  the  Secretary  to 
approve  or  deny  a  waiver  request  will 
be  issued  prompUy  and  shall  constitute 
final  agency  action. 

§  645.41 0    What  elements  will  the  State  use 
in  distritxiting  funds  wlttiin  the  State? 

(a)  Of  the  WtW  funds  allotted  to  the 
State,  not  less  than  85  percent  of  the 
State  allotment  must  be  distributed  to 
the  local  areas  or  SDA's  in  the  State. 

(1)  The  State  shall  prescribe  a  formula 
for  determining  the  amount  of  funds  to 
be  distributed  to  each  local  area  or  SDA 
in  the  State  using  no  factors  other  than 
the  three  factors  described  in  paragraphs 
(2)  and  (3)  of  this  paragraph; 

(2)  The  formida  prescribed  by  the 
Governor  must  include  as  one  of  the 
fonnula  factors  for  distributing  funds 
the  provision  at  section 
403(a)(5)(A)(vi)(I)(aa)  of  die  Act.  The 
Governor  is  to  distribute  funds  to  a  local 
area  or  SDA  based  on  the  number  by 
which  the  popidation  of  the  area  with 
an  income  that  is  less  than  the  poverty 
line  exceeds  7.5  percent  of  the  total 
population  of  the  area,  compared  to  all 
such  numbers  in  all  such  areas  in  the 
State.  The  Governor  must  assign  a 
weight  of  not  less  than  50  percent  to  this 
factor; 

(3)  The  Governor  shall  distribute  the 
remaining  funds,  if  any,  to  the  local  area 
or  SDA's  utilizing  only  one  or  both  of 
the  following  factors: 

(i)  the  local  area  or  SDA's  share  of  the 
number  of  adults  receiving  assistance 
under  TANF  or  the  predecessor  program 
in  the  local  area  or  SDA  for  30  months 
or  more  (whether  consecutive  or  not), 
relative  to  the  number  of  such  adults 
residing  in  the  State; 


(ii)  the  local  area  or  SDA's  share  of  the 
number  of  unemployed  individuals 
residing  in  the  local  area  or  SDA, 
relative  to  the  number  of  such 
individuals  residing  in  the  State. 

(4)  If  the  amount  to  be  distributed  to 
a  local  area  or  SDA  by  the  Governor's 
formida  is  less  than  $100,000,  the  funds 
shall  be  available  to  be  used  by  the 
Governor  to  fund  projects  described  at 
paragraph  (b)  of  this  section. 

(5)  States  shall  u^e  the  guidance 
provided  at  section  403(a)(5)(D)  of  the 
Act  in  determining  the  number  of 
individuals  with  an  income  that  is  less 
than  the  poverty  line. 

(6)  Local  Boards  (or  alternate 
administering  agency)  shall  determine, 
pursuant  to  section  403(a)(5)(A)(vii)(I)  of 
the  Act,  on  which  individual(s)  and  on 
which  allowable  activities  to  expend  its 
WtW  fund  allocation. 

(7)  The  State  must  distribute  the  local 
boards'  or  SDAs'  allocations  in  a  timely 
manner,  but  not  longer  than  30  days 
from  receipt  of  the  State's  fund 
allotment. 

(b)  Of  the  funds  allocated  to  the  State, 
up  to  15  percent  of  the  funds  may  be 
retained  at  the  State  level  to  fund 
projects  that  appear  likely  to  help  long- 
term  recipients  of  assistance  enter 
unsubsidized  employment.  Any 
additional  funds  available  as  a  result  of 
the  process  described  at  paragraph  (a)(4) 
of  this  section,  shall  also  be  available  to 
be  used  to  fund  projects  to  help  long- 
term  recipients  of  assistance  enter 
unsubsidized  jobs. 

(c)  The  Governors  may  distribute  the 
funds  retained  pursuant  to  paragraph  (b) 
of  this  section  to  a  variety  of  workforce 
organizations,  in  addition  to  local 
boards  or  alternate  administering 
agencies,  and  other  entities  such  as  One- 
Stop  systems,  private  sector  employers, 
labor  organizations,  business  and  trade 
associations,  education  agencies, 
housing  agencies,  community 
development  corporations, 
transportation  agencies,  community- 
based  and  faith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  universities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population. 

§645.415  What  planning  information  must 
a  State  submit  In  order  to  receive  a  formula 
grant? 

(a)  Each  State  seeking  financial 
assistance  under  the  formula  grant 
portion  of  the  WtW  legislation  must 
submit  an  annual  plan  meeting  the 
requirements  prescribed  by  the 
Secretary.  This  plan  shall  be  in  the  form 
of  an  addendum  to  the  TANF  State  plan 
and  shall  be  submitted  to  the  Secretaries 


of  Labor  and  Health  and  Human 
Services. 

(b)  The  Secretary  shall  review  the 
State  plan  for  compliance  with  the 
statutory  and  regulator)'  provisions  of 
the  WtW  program.  The  Secretary's 
decision  whether  to  accept  a  State  plan 
as  in  compliance  with  the  Act  shall 
constitute  final  agency  action. 

(c)  If  the  Governor  has  requested  a 
waiver  to  permit  the  selection  of  an 
alternate  administering  agency  in  the 
State  plein,  the  provisions  of  §  645.400  of 
this  part  shall  apply  (section 
403(a)(5)(A)(ii)). 

§  645.420    What  factors  will  be  used  in 
measuring  State  performance? 

(a)  The  Department  will  use  the 
following  factors  to  measure  State 
performance: 

(1)  Job  entry  rate  as  measured  by  the 
proportion  of  WtW  participants  who 
enter  either  subsidized  employment  or 
unsubsidized  employment, 

(2)  Substantive  job  entry  rate  as 
measured  by  the  proportion  of  WtW 
participants  who  are  placed  in  or  who 
have  moved  into  subsidized  or 
unsubsidized  employment  of  30  hours 
or  more  per  week, 

(3)  Retention  as  measured  by  the 
proportion  of  WtW  participants  who 
remain  in  imsubsidized  employment  six 
months  in  the  second  subsequent 
quarter  after  the  quarter  in  which 
placement  occurred  after  initial 
placement,  and 

(4)  Measured  earnings  gains  of  WtW 
participants  who  remain  in 
unsubsidized  employment  six  months 
after  initial  placement. 

(b)  The  formula  for  calculating  the 
performance  bonus  is  weighted  as 
follows: 

(1)  30  percent  on  job  entry  rate, 

(2)  30  percent  on  substantive  job  entry 
rate, 

(3)  20  percent  on  retention  in 
unsubsidized  employment, 

(4)  20  percent  on  earnings  gains  in 
imsubsidized  employment. 

The  formula  will  reflect  general 
economic  conditions  on  a  State-by-State 
basis. 

(c)  The  formula  shall  serve  as  the 
basis  for  the  award  of  FY  2000  bonus 
grants  based  on  successful  performance 
to  be  made  in  FY  2001  (section 
403(a)(5)(E)). 

§  645.425    What  are  the  roles  and 
responsibilities  of  tt>e  State{s)  and  local 
boards  or  alternate  administering 
agencies? 

(a)  State  roles  and  responsibilities.  A 
State: 

(1)  Designates  State  WtW 
administering  agency: 
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(2)  Provides  overall  administration  of 
WtW  funds,  consistent  with  the  WtW 
statute,  WtW  regulations  and  the  State's 
WtW  Plan; 

(3)  Develops  the  State  WtW  Plan  in 
consultation  and  coordination  with 
appropriate  entities  in  substate  areas, 
such  as  One-Stop  systems,  private  sector 
employers,  labor  organizations,  business 
and  trade  associations,  education 
agencies,  housing  agencies,  community 
development  corporations, 
transportation  agencies,  community- 
based  and  faith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  universities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population  (section 
403(a)(5)(A){ii)(I)(cc)): 

(4)  Distributes  funds  to  SDAs, 
consistent  with  the  provisions  described 
at  §  645.410(a)  (section 
403(a)(5)(A)(ii)(I)(bb)): 

(5)  Conducts  oversight  and 
monitoring  of  WtW  activities  and  fund 
expenditures  at  the  State  and  local 
levels  for  compUance  with  applicable 
laws  and  regulations,  consistent  with 
the  provisions  at  §  645.245  and  provides 
technical  assistance  as  appropriate; 

(6)  Ensures  coordination  of  local 
board  or  alternate  administering  agency 
fund  expenditures  with  the  State  TANF 
expenditures  and  other  programs 
(section  403(a)(5)(A)(ii)(I)(dd)): 

(7)  Determines  whether  to  request 
waivers  to  select  an  alternate 
administering  agency  consistent  with 
the  provisions  described  at  §  645.400  of 
this  part  (sections  403(a)(5)(A)(ii)(I)(ee) 
and  403(a)(5)(A)(vii)(m)); 

(8)  Manages  and  distributes  State 
level  WtW  funds  (15  percent), 
consistent  with  the  provisions  at 

§  645.410(b)  and  (c)  (section 
403(a)(5){A)(vi)(m)); 

(9)  Ensures  that  the  15  percent 
administration  limitation  and  the  match 
requirement  are  met; 

(10)  Ensiues  that  worker  protections 
provisions  are  observed  and  establishes 
an  appropriate  grievance  process, 
consistent  with  §§  645.255  through 
645.270  of  this  part  (section 
403(a)(5)a)); 

(11)  Provides  comments  on 
Competitive  Grant  Application(s)  from 
eligible  entities  within  the  State, 
consistent  with  §  645.510  of  this  part 
(section  403(a)(5)(B)(ii)); 

(12)  Cooperates  with  the  Department 
of  Health  and  Hiunan  Services  on  the 
evaluation  of  WtW  programs  (section 
403(a)(5)(A)(ii)(III)); 

(13)  Provides  technical  assistance  to 
PIC's,  local  boards  or  alternate 
administering  agencies;  and 


(14)  Estabhshes  internal  reporting 
requirements  to  ensure  Federal  reports 
are  accurate,  complete  and  are 
submitted  on  a  timely  basis,  consistent 
with  §  645.240  of  this  part. 

(b)  Local  Boards  (or  alternate 
administering  agency)  roles  and 
responsibihties.  A  local  board: 

(1)  Has  sole  authority,  in  coordination 
with  CEOs,  to  expend  formula  funds 
(section  403(a)(5)(A)(vii)(I)); 

(2)  Has  authority  to  determine  the 
individuals  to  be  served  in  the  local  area 
(section  403(a)(5){A)(vii)(I)); 

(3)  Has  authority  to  determine  the 
services  to  be  provided  in  the  local  area 
(section  403(a)(5)(A)(vii)a)); 

(4)  Ensures  funds  are  expended  on 
eligible  recipients  and  on  allowable 
activities,  consistent  with 

§  645.410(a)(5)  of  this  part; 

(5)  Coordinates  WtW  fund 
expenditiires  with  State  TANF 
expenditiues  and  other  programs 
(section  403(a)(5)(A)(ii)(dd)); 

(6)  Ensures  that  there  is  an  assessment 
and  an  individual  service  strategy  in 
place  for  each  WtW  participant, 
consistent  with  §  645.225(a)  and  (b)  of 
this  part; 

(7)  Conducts  oversight  and 
monitoring  of  subrecipients,  consistent 
with  the  provisions  at  §  645.245  of  this 
part; 

(8)  Ensures  worker  protection 
provisions  and  grievance  process  are 
observed,  consistent  with  State 
guidelines  (section  403(a)(5)(J));  and 

(9)  Consults  with  and  provides 
comments  on  private  entity  Competitive 
Grant  Application(s),  consistent  with 
the  provisions  at  §645.500(b)(l)(i)  of 
this  part. 

§645.430    How  dOM  the  W«lfar»-to-Worfc 
program  relate  to  tt>e  One-Stop  system  and 
Workforce  Investment  Act  (WIA)  pfx>grams? 

(a)  As  provided  in  the  Workforce 
Investment  Act  regidations  at  20  CFR 
663.620,  the  local  WtW  formula  grant 
prognun  operator  is  a  required  partner 
in  the  One-Stop  system.  20  CFR  part  662 
describes  the  roles  of  such  partners  in 
the  One-Stop  system  and  applies  to  the 
WtW  formula  grant  program  operators. 
A  Memorandxun  of  Understanding  must 
be  developed  between  the  Local 
Workforce  Investment  Board  and  the 
WtW  program  that  meets  the 
requirements  of  20  CFR  662.300,  such  as 
containing  provisions  relating  to  the 
services  to  be  provided  through  the 
One-Sto^  system  and  methods  for 
referring  individuals  between  the  One- 
Stop  operator  and  the  partner  WtW 
program. 

(b)  WtW  participants  may  also  be 
served  by  the  WIA  programs  and, 
through  appropriate  linkages  and 


referrals,  these  individuals  will  have 
access  to  a  broader  range  of  activities 
and  services  through  the  cooperation  of 
the  WtW  and  WIA  programs  in  the  One- 
Stop  system.  For  example,  WtW 
participants,  who  are  also  determined 
eligible  for  WIA,  and  who  need 
occupational  skills  training,  may  be 
referred  through  the  One-Stop  system  to 
receive  WIA  training.  These  participants 
are  also  eligible  to  receive  services 
available  under  WtW,  such  as 
transportation  and  child  care  while 
participating  in  the  WIA  activity. 

(c)  WIA  participants,  who  are 
determined  to  be  eUgible  for  WtW,  may 
also  be  served  by  the  WtW  programs 
through  cooperation  with  the  WIA 
programs  in  the  One-Stop  system.  For 
example,  WIA  participants,  who  are  also 
determined  eligible  for  WtW,  may  be 
referred  to  the  WtW  program  for  job 
placement  and  other  WtW  assistance. 

(d)  29  CFR  part  37  applies  to 
recipients  of  WtW  financial  assistance 
who  operate  programs  that  are  part  of 
the  One-Stop  system  established  under 
WIA  to  the  extent  that  the  WtW 
programs  and  activities  are  being 
conducted  as  part  of  the  One-Stop 
delivery  system. 

Subpart  E— Welfar»-To-Work 
Competitive  Grants 

§  645.500    Who  are  eligible  applicants  for 
competitive  grante? 

(a)  Eligible  appUcants  for  competitive 
grants  are: 

(1)  Local  boards  or  alternate 
administering  agencies 

(2)  PoUtical  subdivisions  of  a  State; 
and 

(3)  Private  entities,  as  defined  in 
§645.120  of  this  part,  including 
nonprofit  organizations  such  as 
community  development  corporations, 
community-based  and  faith-based 
organizations,  disability  community^,, 
organizations,  community  action 
agencies,  and  public  and  private 
colleges  and  iiniversities,  and  other 
qualified  private  organizations. 

(b)  Entities  other  than  a  local  board  or 
alternate  administering  agency  or  a 
political  subdivision  of  the  State  must 
submit  an  application  for  competitive 
grant  funds  in  conjunction  with  the 
applicable  local  board  or  alternate 
administering  agency  or  political 
subdivision. 

(1)  The  term  "in  conjimction  with" 
shall  mean  that  the  application 
submitted  by  such  an  entity  must 
include  a  signed  certification  by  both 
the  applicant  and  either  the  applicable 
local  board  or  alternate  administering 
agency  or  political  subdivision  that: 

(i)  The  applicant  has  consulted  with 
the  applicable  local  board  or  alternate 
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administering  agency  or  poUtical 
subdivision  during  the  development  of 
the  application;  and 

(ii)  The  activities  proposed  in  the 
application  are  consistent  with,  and  will 
be  coordinated  with,  WtW  efforts  of  the 
local  board  or  alternate  administering 
agency  or  political  subdivision. 

(2)  If  the  applicant  is  imable  to 
include  such  a  certification  in  its 
application,  the  applicant  will  be 
required  to  certify,  and  provide 
information  indicating  Uiat  efforts  were 
imdertaken  to  consult  with  the  local 
board  or  alternate  administering  agency 
or  political  subdivision  and  that  the 
local  board  or  alternate  administering 
agency  or  political  subdivision  was 
provided  a  sufficient  opportunity  to 
cooperate  in  the  development  of  the 
project  plan  and  to  review  and  comment 
on  the  application  prior  to  its 
submission  to  the  Secretary.  "Sufficient 
opportimity  for  local  Board  or  alternate 
administering  agency  or  political 
subdivision  review  and  comment"  shall 
mean  at  least  30  calendar  days. 

(3)  The  certification  descrihed  in 
paragraph  (b)(1)  of  this  section,  or  the 
evidence  of  efforts  to  consult  described 
in  paragraph  (b)(2),  must  be  with  each 
local  board  or  alternate  administering 
agency  or  political  subdivision  included 
in  the  geographic  area  in  which  the 
project  proposed  in  the  application  is  to 
operate  (section  403(a)(5)(B)(ii)). 

§645.510    What  Is  the  required 
consuKatlon  with  the  Governor? 

(a)  All  applicants  for  competitive 
grants,  including  local  boards  or 
alternate  administering  agencies  and 
political  subdivisions,  must  consult 
with  the  Governor  by  submitting  their 
application  to  the  Governor  or  the 
designated  State  administrative  entity 
for  the  WtW  program  for  review  and 
comment  prior  to  submission  of  the 
application  to  the  Secretary.  The 
application  submitted  to  the  Secretary 
must  include: 

(1)  Comments  on  the  application  from 
the  State;  or  ■ 

(2)  Information  indicating  that  the 
State  was  provided  a  sufficient 
opportunity  for  review  and  comment 
prior  to  submission  to  the  Secretary. 
"Sufficient  opportunity  for  State  review 
and  comment"  shall  mean  at  least  15 
calendar  days. 

fb)  For  private  entity  applicants,  the 
submission  of  the  application  for  State 
review  and  comment  must  follow  the  30 


day  period  provided  for  local  board  or 
alternate  administering  agency/political 
subdivision  review.  Evidence  of  local 
board  or  alternate  administering  agency 
or  political  subdivision  review  should 
be  included  in  the  submission  to  the 
State  (section  403(a)(5)(B)(ii)). 

§  645.51 5    What  are  ttw  program  and 
administrative  requirements  that  apply  to 
both  ttte  formula  grants  and  competitive 
grants? 

(a)  All  of  the  general  program 
requirements  and  administrative 
standards  set  by  29  CFR  Part  645 
Subpart  B  apply  (section  403(a)(5)(C) 
and  section  404(b)). 

(b)  In  addition,  competitive  grants 
will  be  subject  to: 

(1)  Supplemental  reporting 
requirements;  and 

(2)  Additional  monitoring  and 
oversight  requirements  based  on  the 
negotiated  scope-of-work  of  individual 
grant  awards  (section  403(a)(5)(B)(iii) 
£md  (v)). 

§645.520    What  are  the  application 
procedures  and  timeframes  for  competitive 
grant  funds? 

(a)  The  Secretary  shall  establish 
appropriate  application  procedines, 
selection  criteria  and  an  approval 
process  to  ensure  that  grant  awards 
accomplish  the  pinpose  of  the 
competitive  grant  funds  and  that 
available  funds  are  used  in  an  effective 
manner. 

.  (b)  The  Secretary  shall  publish  such 
procedines  in  the  Federal  Register  and 
establish  submission  timeframes  in  a 
manner  that  allows  eligible  applicants 
sufficient  time  to  develop  and  submit 
quality  project  plans  (section 
403(a)(5)(B)(i)  and  (iii)). 

§645.525    What  special  consideration  will 
t>e  given  to  rural  areas  and  cities  with  large 
concentrations  of  poverty? 

(a)  Competitive  grant  awards  will  be 
targeted  to  geographic  areas  of 
significant  need.  In  developing 
application  procedures,  special 
consideration  wiH  be  given  to  rural 
areas  and  cities  with  large 
concentrations  of  residents  living  in 
poverty. 

(b)  Grant  application  guidelines  will 
clarify  specific  requirements  for 
documenting  need  in  the  local  area 
(section  403(a)(5)(B)(iv)). 


Subpart  F— Administrative  Appeal 
Process 

§645.800    What  administrative  remedies 
are  available  under  this  Part? 

(a)  Within  21  days  of  receipt  of  a  final 
determination  that  has  directly  imposed 
a  sanction  or  corrective  action  pursuant 
to  §  645.250(b)  of  this  part,  a  recipient, 
subrecipient,  or  a  vendor  directly 
against  which  the  Grant  Officer  has 
imposed  a  sanction  or  corrective  action, 
may  request  a  hearing  before  the 
Department  of  Labor  Office  of 
Administrative  Law  Judges,  pursuant  to 
the  provisions  of  29  CFR  part  96  subpart 
96.6. 

(b)  In  accordance  with  29  CFR 
96.603(b)(2),  the  rules  of  practice  and 
procediu'e  published  at  29  CFR  part  18 
shall  govern  the  conduct  of  hearings 
under  this  section,  except  that  a  request 
for  hearing  imder  this  section  shall  not 
be  considered  a  complaint  to  which  the 
filing  of  an  answer  by  DOL  or  a  DOL 
agency  is  required.  Technical  rules  of 
evidence  shall  not  apply  to  a  hearing 
conducted  pursuant  to  this  part; 
however,  rules  or  principles  designed  to 
assure  production  of  the  most  credible 
evidence  available  and  to  subject 
testimony  to  cross-examination  shall 
apply. 

(c)  The  decision  of  the  Administrative 
Law  Judge  (ALJ)  shall  constitute  final 
agency  action  unless,  within  20  days  of 
the  decision,  a  party  dissatisfied  with 
the  decision  of  the  ALJ  has  filed  a 
petition  for  review  with  the 
Administrative  Review  Board  (ARB) 
(established  piu-suant  to  the  provisions 
of  Secretary's  Order  No.  2-96,  published 
at  61  FR  19977  (May  3,  1996)), 
specifically  identifying  the  procedure, 
fact,  law  or  policy  to  which  exception 

is  taken.  Any  exception  not  specifically 
urged  shall  be  deemed  to  have  been 
waived.  A  copy  of  the  petition  for 
review  must  be  sent  to  the  opposing 
party  at  that  time.  Thereafter,  the 
decision  of  the  ALJ  shall  constitute  final 
agency  action  unless  the  ARB,  within  30 
days  of  the  filing  of  the  petition  for 
review,  has  notified  the  parties  that  the 
case  has  been  accepted  for  review.  Any 
case  accepted  by  the  ARB  shall  be 
decided  within  120  days  of  such 
acceptance.  If  not  so  decided,  the 
decision  of  the  ALJ  shall  constitute  final 
agency  action. 
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DEPARTMENT  OF  THE  TREASURY 

Offlc*  Of  Foreign  Asset*  Control 

31  CFR  Parts  501,  538, 545 

Roportirtg  and  Procedures 
Regulations;  Sudaneee  Sanctions 
Regulations;  Taliban  (Afghanistan) 
Sanctions  Regulations 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACnON:  Interim  rule;  amendments. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  provisions 
relating  to  the  registration  of 
nongovernmental  organizations  in  the 
Reporting  and  Procedures  Regulations 
and  Sudanese  Sanctions  Regulations 
and  is  issuing  the  Taliban  (Afghanistan) 
Sanctions  Regulations  to  implement  the 
President's  declaration  of  a  national 
emergency  and  imposition  of  sanctions 
against  the  Taliban  in  Executive  Order 
13129  ofjuly  4,  1999. 
DATES:  Effective  Date:  January  11.  2001. 

Comments:  Written  comments  must 
be  received  no  later  than  February  12, 
2001.  Comments  may  be  submitted 
either  via  regular  msdl  to  the  attention 
of  David  W.  Mills,  Chief,  PoUcy 
Planning  and  Program  Management 
Division,  rm.  2176  Main  Treasury 
Annex,  1500  Peimsylvania  Ave.  NW., 
Washington,  DC  20220  or  via  OFAC's 
website  [http://www.treaa.gov/ofac). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  Wood,  Chief  of  Compliance 
Programs,  tel.:  202/622-2490,  Steven  I. 
Pinter,  Acting  Chief  of  Licensing,  tel.: 
202/622-2480,  or  Barbara  C.  Hammerle. 
Acting  Chief  Counsel,  tel.:  202/622- 
2410,  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  docimient  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Regteter.  By  modem,  dial  202/ 
512-1387  and  type  '7GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  docximent 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.tTeas.gov/ofac, 


or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

The  Treasury  Department  is  adding 
paragraph  (c)  to  §  501.801  of  the 
Reporting  and  Procedures  Regulations, 
31  CFR  Part  501,  to  require  registration 
of  nongovernmental  organizations 
seeking  permission  to  perform 
humanitarian  and  religious  activities 
otherwise  prohibited  in  geographic 
areas  subject  to  economic  sanctions. 
This  change  will  harmonize  practices 
across  all  sanctions  programs  containing 
nongovernmental  organization 
registration  provisions.  As  a 
consequence  of  this  change,  OFAC  is 
amending  the  nongovernmental 
registration  provision  contained  in 
§  538.521  of  the  Sudanese  Sanctions 
Regulations,  31  CFR  Part  538,  to 
reference  the  new  paragraph  in 
§501.801. 

On  July  4, 1999,  the  President  issued 
Executive  Order  13129  (64  FR  36759, 
July  7, 1999),  declaring  a  national 
emergency  with  respect  to  the  actions 
and  policies  of  the  1'aliban  in 
Afghanistan  and  invoking  the  authority 
of,  inter  alia,  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701-1706  ("lEEPA").  The  order 
blocks  all  property  and  interests  in 
property  of  the  Taliban  that  are  in  the 
United  States,  that  are  or  hereafter  come 
within  the  United  States,  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  U.S.  persons,  including 
overseas  branches  of  U.S.  entities.  The 
order  also  prohibits  trade  with  the 
Taliban  or  involving  the  territory  of 
Afghanistan  controlled  by  the  Taliban. 
The  order  authorizes  the  Secretary  of 
the  Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  to  take  such  actions,  including 
the  promulgation  of  rules  and 
regulations,  as  may  be  necessary  to  carry 
out  the  purposes  of  the  order.  C)n 
October  15, 1999,  the  United  Nations 
Security  Coimcil  issued  Resolution  1267 
which,  among  other  things,  directs 
member  states  to  freeze  funds  and  other 
financial  resoiut:es  of  the  Taliban 
(effective  November  14, 1999).  To 
implement  Executive  Order  13129,  and 
consistent  with  United  Nations  Security 
Council  Resolution  ("UNSCR")  1267, 
the  Office  of  Foreign  Assets  Control  of 
the  U.S.  Department  of  the  Treasury  is 
promulgating  the  Taliban  (Afghanistan) 
Sanctions  Regulations,  31  CFR  Part  545 
(the  "Regulations"). 

Paragraph  (a)  of  §  545.201  of  the 
Regulations  implements  section  1(a)  of 


Executive  Order  13129  (the  "Executive 
Order")  by  blocking  all  property  and 
interests  in  property  of  the  Taliban  that 
are  in  the  United  States,  that  hereafter 
come  within  the  United  States,  or  that 
are  or  hereafter  come  within  the 
possession  or  control  of  U.S.  persons, 
including  their  overseas  branches.  To 
implement  section  1(b)  of  the  Executive 
Order,  §  545.201(a)  also  blocks  all 
property  and  interests  in  property  of 
persons  determined  by  the  Secretary  of 
the  Treasury,  in  consiiltation  with  the 
Secretary  of  State  and  the  Attorney 
General,  to  be  owned  or  controlled  by, 
or  to  be  acting  for  or  on  behalf  of,  or  to 
provide  financial,  material,  or 
technological  support  for,  or  services  in 
support  of,  the  Taliban  and  those 
associated  with  the  Taliban.  Persons 
coming  within  any  of  these  categories 
are  referred  to  as  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201  in  these 
Regulations.  Section  545.201(b) 
implements  section  2(a)  of  the  Executive 
Order  by  prohibiting  U.S.  persons  from 
transferring,  paying,  exporting, 
withdrawing  or  otherwise  dealing  in 
property  and  interests  in  property 
blocked  pursuant  to  the  Executive 
Order. 

Section  545.204  implements  section 
2(b)  of  the  Executive  Order  by 
prohibiting  the  exportation, 
reexportation,  sale,  or  supply,  directly 
or  indirectly,  from  the  United  States  or 
by  a  U.S.  person,  wherever  located,  of 
any  goods,  software,  technology 
(including  technical  data),  or  services  to 
the  territory  of  A^hanistan  controlled 
by  the  Taliban  or  to  the  Taliban  or 
persons  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§545.201. 

Section  545.205  implements  section 
2(c)  of  the  Executive  Order  by 
prohibiting  the  importation  into  the 
United  States  of  goods,  software, 
technology,  or  services  owned  or 
controlled  by  the  Taliban  or  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201  or 
from  the  territory  of  Afghanistan 
controlled  by  the  Taliban. 

Section  545.206  of  the  Regulations 
implements  section  2(d)  of  the 
Executive  Order  by  prohibiting  actions 
that  evade,  avoid  or  attempt  to  violate 
the  Regulations.  This  section  also 
forbids  conspiracies  to  violate  the 
Regulations,  implementing  section  2(e) 
of  the  Executive  Order. 

Section  545.208  details  those  types  of 
transactions  that  are  exempt  from  the 
Regulations.  Exempted  are  transactions 
related  to  personal  conununications, 
information  and  informational 
materials,  travel,  official  U.S. 
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govenunent  business,  journalistic 
activity,  and  donations  of  articles  to 
relieve  hiunan  suffering.  These 
exemptions  derive  from  the  exemptions 
set  out  in  section  203(b)  of  lEEPA  (50 
U.S.C.  1702(b)). 

Defined  terms  are  set  forth  in  subpart 
C  and  interpretive  provisions  in  subpart 
D  of  the  Regiilations.  Section  545.408  of 
subpart  D  pertains  to  the  prohibitions 
set  forth  in  §§  545.201  and  545.204 
through  545.206,  which  extend  to  U.S. 
persons  wherever  they  may  be  located. 
Consequently,  §  545.408  makes  clear 
that  even  while  outside  the  United 
States,  U.S.  persons  are  prohibited  from 
dealing  in  property  in  which  the 
Taliban  or  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  lO  §545.201  have  an  interest, 
including  dealing  in  goods,  software, 
technology  or  services  owned  or 
controlled  by  the  Taliban  or  of  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201. 
Similarly,  U.S.  persons  may  not 
participate  in  the  exportation  or 
importation  of  goods,  software, 
technology,  or  services  into  or  out  of  the 
territory  of  A^hanistan  controlled  by 
the  Taliban. 

Transactions  otherwise  prohibited 
under  part  545  but  foimd  to  be 
consistent  with  U.S.  policy  may  be 
authorized  by  one  of  the  general 
licenses  contained  in  subpart  E  or  by  a 
specific  license  issued  pursuant  to  the 
procedvires  described  in  subpart  D  of 
part  501  of  31  CFR  chapter  V.  Penalties 
for  violations  of  the  Regulations  are 
described  in  subpart  G  of  the 
Regulations. 

"The  general  licenses  contained  in 
subpart  E  include  an  authorization  for 
U.S.  financial  institutions  to  debit 
blocked  accounts  for  normal  service 
charges  in  §  545.504.  Subject  to  the 
presentation  of  proof  satisfactory  to  the 
U.S.  Customs  Service,  under  §  545.505 
importation  will  be  permitted  of  certain 
goods,  software,  or  technology  (but  not 
services)  from  the  territory  of 
Afghanistan  controlled  by  the  Taliban 
that  left  that  territory  before  the  effective 
date  of  the  Executive  Order.  This 
authority  does  not  extend  to  those  goods 
or  that  software  or  technology  owned  or 
controlled  by  the  Taliban  or  by  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201. 

Section  545.506  permits  the 
importation  into  the  United  States  of 
gifts  valued  at  no  more  than  Si 00  per 
recipient.  Section  545.507  allows 
travelers  to  enter  or  depart  from  the 
United  States  with  thefr  accompanied 
baggage.  Sections  545.508  and  545.509 
authorize  transactions  related  to 
telecommucStations  and  mail  services. 


Section  545.510  permits  the  importation 
and  exportation  of  household  and 
personal  effects. 

Section  545.511  references  the 
provision  in  §  501.801  of  31  CFR, 
chapter  V,  permitting  the  registration  of 
nongovernmental  organizations 
involved  in  humanitarian  Or  religious 
activities  intended  to  relieve  human 
suffering.  Registration  numbers 
authorize  nongovernmental 
organizations  to  engage  in  transactions 
otherwise  prohibited  by  the  Taliban 
(Afghanistan)  Sanctions  Regulations, 
including  the  exportation  of  goods, 
software,  technology,  and  services  to  the 
territory  of  A^anistan  controlled  by 
the  Taliban,  and  the  transfer  of  funds  to 
and  from  the  territory  of  Afghanistan 
controlled  by  the  Taliban  if  the  funds 
are  intended  for  the  purpose  of  relieving 
human  suffering. 

Section  545.512  grants  a  general 
license  for  payments  to  U.S.  persons  for 
obligations  that  arose  prior  to  the 
effective  date.  Section  545.513 
authorizes  the  provision  and 
exportation  of  certain  legal  services, 
provided  that  receipt  of  payment  for 
such  services  is  specifically  licensed. 
Section  545.514  provides  for  specific 
licensing  of  payments  for  services  to 
aircraft  provided  by  the  Taliban  in 
connection  with  overflights  or 
emergency  landings.  That  section  also 
indicates  that  specific  licenses  may  be 
issued  for  the  exportation  to  the 
territory  of  A^anistan  controlled  by 
the  Tediban  of  goods,  software, 
technology,  and  services  to  ensure  safe 
operation  of  aircraft. 

Section  545.515  permits  U.S.  persons 
to  perfect  and  protect  intellectual 
property  rights  in  the  territory  of 
Afghanistan  confroUed  by  the  Taliban. 
Section  545.516  permits  U.S.  financial 
institutions  to  process  funds  transfers  to 
or  from  the  territory  of  Afghanistan 
controlled  by  the  Taliban  where  such 
transfers  are  related  to  transactions 
exempted  from  or  authorized  under  the 
Regulations.  Section  545.517  authorizes 
provision  of  certain  emergency  medical 
services,  provided  that  payment  for 
such  services  is  specifically  licensed. 
Section  545.518  allows  investment  and 
reinvestment  of  blocked  assets  as  long 
as  immediate  benefits  do  not  accrue  to 
persons  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§545.201. 

Section  545.519  indicates  the 
availability  of  specific  licenses  to  allow 
payments  for  goods  or  services  exported 
prior  to  the  effective  date.  Section 
545.520  permits  noncommercial 
remittances  to  or  from  the  territory  of 
Afghanistan  controlled  by  the  Taliban. 
Section  545.521  allows  U.S.  citizens 


pennanenUy  residing  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban  to 
engage  in  transactions  related  to  their 
necessary  maintenance  and  living 
expenses.  Section  545.522  authorizes 
U.S.  financial  institutions  to  operate 
accoimts  for  private  persons  in  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  (provided  that  person's 
property  is  not  blocked  pursuant  to 
§545.201). 

Sections  545.523  and  545.524  permit 
the  extension  or  renewal  of  letters  of 
credit  (by  general  license)  or  loans  (by 
specific  license).  Where  the  State 
Department  has  issued  visas,  §  545.525 
permits  the  importation  of  services  and 
the  completion  of  activities  consistent 
with  the  visas.  Section  545.526  allows 
the  importation  of  goods,  software, 
technology  or  services  for  diplomatic 
missions.  Section  545.527  allows 
importation  of  diplomatic  pouches  and 
their  contents. 

In  light  of  the  recent  passage  of  the 
Trade  Sanctions  Reform  and  Export 
Enhancement  Act  of  2000,  TiUe  IX  of 
Public  Law  106-387  (October  28, 
2000)(the  "Act"),  requiring  the 
President  to  terminate  unilateral 
sanctions  on  the  exportation  of 
agricultural  commodities  and  medicine 
and  medical  devices,  section  3  of  the 
Executive  Order,  permitting  the 
commercial  sale  of  agricultural 
commodities  and  products,  medicine, 
and  medical  equipment  to  private 
persons  or  nongovernmental  entities  in 
the  territory  of  A^hanistan  controlled 
by  the  Taliban,  is  not  being  addressed 
in  these  Regulations.  Regulations 
implementing  the  Act  will  be  issued 
separately. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date  are  inapplicable. 
However,  because  of  the  importance  of 
the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  February  12,  2001. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
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considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  submission  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
retiun  such  comments  and  materials 
when  submitted  by  regular  mail  to  the 
person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  In  the 
interest  of  acctuacy  and  completeness, 
the  Department  requires  conunents  in 
written  form. 

All  public  comments  on  these 
regtilations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  regidations  will  be 
made  available,  not  sooner  than  March 
12,  2001,  and  will  be  obtainable  bom 
OFAC's  website  [http://www.treas.gov/ 
ofac).  If  that  service  is  unavailable, 
written  requests  for  copies  may  be  sent 
to:  Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20220,  Attn:  Merete  Evans. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Redaction  Act 

The  collections  of  information  related 
to  the  Regulations  are  contained  in  31 
CFR  part  501  (the  "Reporting  and 
Procedures  Regulations").  Pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  ("OMB")  under  control 
number  1505-0164.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  control 
niunber. 

Listof  Subfects 

31  CFR  Part  501 

Administrative  practice  and 
procedure.  Banks,  banking,  Blocking  of 
assets.  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

31  CFR  Part  538 

Administrative  practice  and 
procediue.  Agricultural  commodities. 
Banks,  banking.  Blocking  of  assets, 
Drugs,  Exports,  Foreign  trade, 
Humanitarian  aid.  Imports,  Medical 
devices.  Penalties.  Reporting  and 
recordkeeping  requirements.  Specially 
designated  nationals,  Sudan,  Terrorism, 
Transportation. 


31  CFR  Part  545 

Administrative  practice  and 
procedure,  Afghanistan,  Agriculttiral 
commodities.  Banks,  banking.  Blocking 
of  assets.  Drugs.  Exports,  Foreign  trade, 
Humanitarian  aid,  Imports,  Medical 
devices.  Penalties  reporting  and 
recordkeeping  requirements,  Specially 
designated  nationals.  Taliban, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  parts  501  and  538  are 
amended  and  part  545  is  added  to  read 
as  follows: 

PART  501— REPORTING  AND 
PROCEDURES  REGULATIONS 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  287c;  31  U.S.C. 
321(b);  50  U.S.C.  1701-1706;  50  U.S.C  App. 
1-44. 

Subpart  D—ProcedurM 

2.  Section  501.801  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

fSOI.801    Ucmsina. 

•        *        •        •        * 

(c)  Registration  of  nongovernmental 
organizations— i"^)  Purpose  of 
repstration.  For  those  parts  of  this 
chapter  specifically  authorizing  the 
registration  of  nongovernmental 
organizations  ("NGOs"),  registration 
numbers  may  be  issued  on  a  case-by- 
case  basis  to  NGOs  involved  in 
humanitarian  or  religious  activities  in 
countries  or  geographic  areas  subject  to 
economic  sanctions  pursuant  to  this 
chapter  V.  A  registration  number 
authorizes  certain  transactions  by  or  on 
behalf  of  the  registered  NGO  otherwise 
prohibited  by  the  specific  part  with 
respect  to  which  the  registration  number 
is  issued,  including  the  exportation  of 
goods,  services,  and  funds  to  the 
cotmtry  or  geographic  area  subject  to 
such  part  for  the  purpose  of  relieving 
human  sufi^ering.  The  transactions 
authorized  for  registered  NGOs  either 
will  be  specified  by  the  statement  of 
licensing  policy  in  the  part  under  which 
the  registration  number  is  issued  or  by 
the  Office  of  Foreign  Assets  Control 
letter  issuing  the  registration  number. 

(2)  Application  information  to  be 
supplied.  Applications  for  registration 
numbers  should  be  submitted  to  the 
Compliance  Programs  Division,  Office 
of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasiuy,  1500 
Pennsylvania  Avenue,  NW.,  Annex, 
Washington,  DC  20220,  or  by  facsimile 
to  (202)  622-2426,  and  must  include: 

(i)  The  organization's  name  in 
English,  in  the  language  of  origin,  and 


any  acronym  or  other  names  used  to 
identify  the  organization; 

(ii)  Address  and  phone  number  of  the 
organization's  headquarters  location; 

(iii)  Full  name  in  EngUsh,  in  the 
language  of  origin,  and  any  acronym  or 
other  names  used,  as  well  as  nationality, 
citizenship,  current  country  of 
residence,  place  and  date  of  birth  for 
key  staff  at  the  organization's 
headquarters,  sudi  as  the  chairman  and 
board  members,  president,  director,  etc.; 

(iv)  Identification  of  field  offices  or 
partner  offices  elsewhere,  including 
addresses,  phone  numbers,  and 
organizational  names  used,  as  well  as 
the  identification  of  the  senior  officers) 
at  these  locations,  including  the 
person's  name,  position,  nationality, 
citizenship,  and  date  of  birth  (names  of 
individuals  and  organizations  shall  be 
provided  in  English,  in  the  language  of 
origin,  and  shall  include  any  acronym 
or  other  names  used  to  identify  the 
individuals  or  organizations); 

(v)  Identification  of  subcontracting 
organizations,  if  any,  to  the  extent 
known  or  contemplated  at  the  time  of 
the  application; 

(vij  Existing  sources  of  income,  such 
as  official  grants,  private  endowments, 
commercial  activities: 

(vii)  Financial  institutions  that  hold 
deposits  on  behalf  of  or  extend  lines  of 
credit  to  the  organization  (names  of 
individuals  and  organizations  shall  be 
provided  in  English,  in  the  language  of 
origin,  and  shall  include  any  acronym 
or  other  names  used  to  identify  the 
individuals  or  oivanizations); 

(viii)  Independent  accounting  firms,  if 
employed  in  the  production  of  the 
organization's  financial  statements 
(names  of  individuals  and  organizations 
shall  be  provided  in  English,  in  the 
language  of  origin,  and  shall  include 
any  acronym  or  other  names  used  to 
identify  the  individuals  or 
organizations); 

(ix)  A  detailed  description  of  the 
organization's  humanitarian  or  religious 
activities  and  projects  in  countries  or 
geographic  areas  subject  to  economic 
sanctions  pursuant  to  this  chapter  V; 

(x)  Most  recent  official  registry 
documents,  annual  reports,  and  annual 
filings  with  the  pertinent  government, 
as  applicable;  and 

(xi)  Names  and  addresses  of 
organizations  to  which  the  applicant 
ciuxently  provides  or  proposes  to 
provide  funding,  services  or  material 
support,  to  the  extent  known  at  the  time 
of  the  vetting,  as  applicable. 

(3)  Use  of  registration  number. 
Registered  NGOs  conducting 
transactions  authorized  by  their 
registrations  to  support  their 
humanitarian  or  religious  activities 
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pursuant  to  any  part  of  this  chapter 
should  reference  the  registration 
number  on  all  payments  and  funds 
transfers  and  on  all  related 
documentation,  including  all 
purchasing,  shipping,  and  financing 
documents. 

(4)  Limitations.  Registered  NGOs  are 
not  authorized  to  make  remittances  from 
blocked  accounts.  Registration  numbers 
are  not  transferable  and  may  be  revoked 
or  modified  at  any  time  at  the  discretion 
of  the  Director,  Office  of  Foreign  Assets 
Control.  Registration  numbers  do  not 
excuse  compliance  with  any  law  or 
regidation  administered  by  the  Office  of 
Foreign  Assets  Control  or  any  other 
agency  (including  reporting 
requirements)  applicable  to  the 
transaction(s)  herein  authorized,  nor 
does  it  release  the  Registrant  or  third 
parties  bom  civil  or  criminal  liability 
for  violation  of  any  law  or  regulation. 

(5)  Prior  numbers.  Registration 
numbers  already  issued  remain  in  effect. 

PART  538— SUDANESE  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  538 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651,  1701-1706;  E.O.  13067, 
62  FR  59989,  3  CFR,  1997  Comp.,  p.  230. 

Subpart  E— Licenses,  Auttiorizattons, 
and  Statements  of  Licensing  Policy 

2.  Section  538.521  is  revised  to  read 
as  follows: 

§538.521     Registration  of 
nongovernmental  organization*  for 
humanitarian  or  reNglous  activities. 

(a)  Registration  numbers  may  be 
issued  on  a  case-by-case  basis  for  the 
registration  of  nongovernmental 
organizations  involved  in  humanitarian 
or  religious  activities  in  Sudan, 
authorizing  transactions  by  such 
organizations  otherwise  prohibited  by 
this  part,  including  the  exportation  of 
services,  goods,  software,  or  technology 
to  Sudan  and  the  transfer  of  funds  to 
and  from  Sudan  for  the  purpose  of 
relieving  human  suffering.  Applicants 
for  registration  numbers  must  comply 
with  the  requirements  of  §  501.801(c), 
31  CFR  chapter  V. 

(b)  This  section  does  not  authorize 
transfers  bom  blocked  accounts. 

Note  to  §  538.521:  Registration  does  not 
excuse  a  U.S.  person  fiDm  compliance  with 
other  applicable  U.S.  laws  governing  the 
exportation  or  reexportation  of  U.S. -origin 
goods,  software,  or  technology  (including 
technical  data).  See,  e.g.,  the  Export 
Administration  Regulations  administered  by 
the  U.S.  Department  of  Commerce  (15  CFR 
parts  730-774). 


1 .  Part  545  is  added  to  read  as  follows: 

PART  54S— TAUBAN  (AFGHANISTAN) 
SANCTIONS  REGULATIONS 

Subpart  A— Relation  of  Ttils  Part  to  Ottwr 
Laws  and  Regulations 

Sec. 

545.101     Relation  of  this  part  to  other  laws 
and  regulations. 

Subpart  B — ProtiibKions 

545.201  Prohibited  transactions  involving 
blocked  property. 

545.202  Effect  of  transfers  violating  the 
provisions  of  this  part. 

545.203  Holding  of  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment. 

545.204  Prohibited  exportation, 
reexportation,  sale,  or  supply  of  goods, 
software,  technology,  or  services. 

545.205  Prohibited  importation  of  goods, 
software,  technology,  or  services. 

545.206  Evasions;  attempts;  conspiracies. 

545.207  Expenses  of  maintaining  blocked 
property;  liquidation  of  blocked 
accounts. 

545.208  Exempt  transactions. 

Subpart  C— General  Definitions 

545.301  Blocked  account;  blocked  property. 

545.302  Effective  date. 

545.303  Entity. 

545.304  Importation  into  the  United  States. 

545.305  Information  or  informational 
materials. 

545.306  Interest. 

545.307  Licenses;  general  and  specific. 

545.308  Person. 

545.309  Property;  property  interest. 

545.310  The  Taliban. 

545.31 1  Territory  of  Afghanistan  controlled 
by  the  Taliban. 

545.312  Transfer. 

545.313  United  States. 

545.314  U.S.  financial  institution. 

545.315  United  States  person;  U.S.  person. 

Subpart  D— Interpretations 

545.401  Reference  to  amended  sections. 

545.402  Effect  of  amendment. 

545.403  Transactions  incidental  to  a 
licensed  transaction  authorized. 

545.404  Transshipment  or  transit  through 
the  United  States  prohibited. 

545.405  [Reserved). 

545.406  Exportation  of  services; 
performance  of  service  contracts;  legal 
services. 

545.407  Services  performed  in  the  territory 
of  Afghanistan  controlled  by  the  Taliban. 

545.408  Offshore  transactions. 

545.409  Payments  from  blocked  accounts  to 
U.S.  exporters  and  for  other  obligations 
prohibited. 

545.410  Acquisition  of  instruments 
including  bankers  acceptances. 

545.411  Exportation  to  third  countries; 
transshipments. 

545.412  Release  of  goods  originating  in  the 
territory  of  Afghanistan  controlled  by  the 
Taliban  ftvm  a  bonded  warehouse  or 
foreign  trade  zone. 

545.413  Importation  of  goods  from  third 
countries;  transshipments. 


545.414  Loans  or  extensions  of  credit. 

545.415  Payments  from  blocked  accounts  to 
U.S.  exporters  and  for  other  obligations 
prohibited. 

545.416  Termination  and  acquisition  of  an 
interest  in  blocked  property. 

545.417  Setoffs  prohibited. 

Subpart  E— Licenses,  Authorizations  and 
Statements  of  Ucensing  Policy 

545.501  Effect  of  license  or  authorization. 

545.502  Exclusion  &x>m  licenses. 

545.503  Payments  and  transfers  to  blocked 
accounts  in  U.S.  financial  institutions. 

545.504  Entries  in  certain  accounts  for 
normal  service  chai;ges  authorized. 

545.505  Importation  of  goods,  software,  or 
technology  exported  from  the  territory  of 
Afghanistan  controlled  by  the  Taliban 
prior  to  July  6, 1999. 

545.506  Importation  of  certain  gifts 
authorized. 

545.507  Accompanied  baggage  authorized. 

545.508  Transactions  related  to 
telecommunications  authorized. 

545.509  Transactions  related  to  mail 
authorized. 

545.510  Importation  of  household  and 
personal  effects  authorized. 

545. 511  Registration  of  nongovernmental 
organizations  for  humanitarian  or 
religious  activities. 

'  545.512    Payment  ofobligations  to  U.S. 
persons  authorized. 

545.513  Provision  of  certain  legal  services 
authorized. 

545.514  Payments  for  services  rendered  by 
the  Taliban  to  aircraft. 

545.515  Certain  transactions  related  to 
patents,  trademarks,  and  copyrights 
authorized. 

545.516  Certain  payments  to  or  from  the 
territory  of  Afghanistan  controlled  by  the 
Taliban. 

545.517  Authorization  of  emergency 
medical  services. 

545.518  Investment  and  reinvestment  of 
certain  funds. 

545.519  Payments  and  transfers  authorized 
for  goods  and  services  exported  to  the 
territory  of  Afghanistan  controlled  by  the 
Taliban  prior  to  the  effective  date. 

545.520  Noncommercial  personal 
remittances  to  and  from  the  territory  of 
Afghanistan  controlled  by  the  Taliban. 

545.521  Transactions  related  to  U.S. 
citizens  residing  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban. 

545.522  Operation  of  accounts. 

545.523  Extensions  or  renewals  of  letters  of 
credit  authorized. 

545.524  Extensions  or  renewals  of  loans. 

545.525  Certain  services  related  to 
participation  in  various  events  and 
activities  authorized. 

545.526  Certain  imports  for  diplomatic  or 
official  personnel  authorized. 

545.527  Diplomatic  pouches. 

Subpart  F— Reports 

545.601     Records  and  reports. 
Subpart  G — Penalties 

545.701  Penalties. 

545.702  Prepenalty  notice. 

545.703  Response  to  prepenalty  notice; 
informal  settlement. 
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545.704  Penalty  imposition  or  withdrawal. 

545.705  Administrative  collection;  referral 
to  United  States  Department  of  Justice. 

Subpart  H — Procedure* 

545.801  Procedures. 

545.802  Delegation  by  the  Secretary  of  the 
Treasury. 

Subpart  I— Paperwork  Reduction  Act 

545.901    Paperwork  Reduction  Act  notice. 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651, 1701-1706;  Pub.  L. 
101-410. 104  Stat.  890  (28  U.S.C.  2461  note); 
E.0. 13129,  64  FR  36759,  3  CFR,  1999  Comp., 
p.  200. 

Subpart  A— Relation  of  This  Part  to 
Other  Laws  and  Regulations 

S545.101     Relation  Of  this  part  to  Other 
law*  and  regulations. 

This  part  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
chapter,  with  the  exception  of  part  501 
of  this  chapter,  the  recordkeeping  and 
reporting  reqixirements  and  license 
apphcation  and  other  procedures  of 
which  apply  to  this  part.  Actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part.  Differing  foreign 
policy  and  national  security 
circumstances  may  result  in  differing 
interpretations  of  similar  language 
among  the  parts  of  this  chapter.  No 
license  or  authorization  contained  in  or 
issued  pursuant  to  those  other  parts 
authorizes  any  transaction  prohibited  by 
this  part.  No  Ucense  or  authorization 
contained  in  or  issued  pursuant  to  any 
other  provision  of  law  or  regulation 
authorizes  any  transaction  prohibited  by 
this  part.  No  Ucense  contained  in  or 
issued  pursuant  to  this  part  relieves  the 
involved  parties  from  complying  with 
any  other  applicable  laws  or  regulations. 

Subpart  B— Prohibitions 

S  545^1    Prohibited  tranMKrtion* 
Involving  blocfced  property. 

(a)  Except  as  otherwise  authorized  by 
regulations,  orders,  directives,  rulings, 
instructions,  licenses,  or  otherwise,  and 
notwithstanding  any  contract  entered 
into  or  any  license  or  permit  granted 
prior  to  the  effective  date,  property  or 
property  interests  of  the  following 
persons  that  are  in  the  United  States, 
that  hereafter  come  within  the  United 
States,  or  that  are  or  hereafter  come 
within  the  possession  or  control  of  U.S. 
persons  are  blocked,  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in: 

(1)  The  Taliban;  and 

(2)  Persons  determined  by  the 
Secretary  of  the  Treasury,  in 


consultation  with  the  Secretary  of  State 
and  the  Attorney  General: 

(i)  To  be  owned  or  controlled  by,  or 
to  act  for  or  on  behalf  of,  the  Taliban; 
or 

(ii)  To  provide  financial,  material,  or 
technological  support  for,  or  services  in 
support  of,  any  of  the  foregoing. 

Note  to  paragraph  (a)  of  §545.201.  Please 
refer  to  the  appendices  at  the  end  of  this 
chapter  V  for  listings  of  persons  designated 
pursuant  to  this  section.  Section  501.807  of 
this  chapter  V  sets  forth  the  procedures  to  be 
followed  by  persons  seeking  administrative 
reconsideration  of  their  designation  or  who 
wish  to  assert  that  the  circumstances 
resulting  in  designation  no  longer  apply. 
Similarly,  when  a  transaction  results  in  the 
blocking  of  funds  at  a  financial  institution 
pursuant  to  this  section  and  a  party  to  the 
transaction  believes  the  funds  to  have  been 
blocked  due  to  mistaken  identity,  that  party 
may  seek  to  have  such  funds  unblocked 
pursuant  to  the  administrative  procedures  set 
forth  in  §  501.806  of  this  chapter. 

(b)  Except  as  otherwise  authorized, 
and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
transaction  or  dealing  by  U.S.  persons  or 
within  the  United  States  in  property  or 
interests  in  property  blocked  pursuant 
to  paragraph  (a)  of  this  section  is 
prohibited,  including  the  making  or 
receiving  of  any  contribution  of  funds, 
goods,  or  services  to  or  for  the  benefit 

of  the  Taliban  or  persons  designated 
pursuant  to  §545. 201(a). 

(c)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific  license 
expressly  referring  to  this  section,  any 
dealing  in  any  security  (or  evidence 
thereof)  held  within  the  possession  or 
control  of  a  U.S.  person  and  either 
registered  or  inscribed  in  the  name  of  or 
knovra  to  be  held  for  the  benefit  of  any 
person  whose  property  or  interests  in 
property  are  blocked  pursuant  to  this 
section  is  prohibited.  This  prohibition 
includes  but  is  not  limited  to  the 
transfer  (including  the  transfer  on  the 
books  of  any  issuer  or  agent  thereof), 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any  such 
security  or  the  endorsement  or  guaranty 
of  signatures  on  any  such  security.  This 
prohibition  applies  irrespective  of  the 
fact  that  at  any  time  (whether  prior  to, 
on,  or  subsequent  to  January  11,  2001) 
the  registered  or  inscribed  owner  of  any 
such  security  may  have  or  might  appear 
to  have  assigned,  transferred,  or 
otherwise  disposed  of  the  security. 

S  545.202    Effect  of  tranafer*  violating  the 
provialon*  of  thi*  part 

(a)  Any  transfer  after  the  effective  date 
that  is  in  violation  of  any  provision  of 
this  part  or  of  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 


issued  pursuant  to  this  part,  and  that 
involves  any  property  or  interest  in 
property  blocked  pursuant  to 
§  545.201(a),  is  hidl  and  void  and  shall 
not  be  the  basis  for  the  assertion  or 
recognition  of  any  interest  in  or  right, 
remedy,  power,  or  privilege  with  respect 
to  such  property  or  property  interests. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in,  any  property  or  interest 
in  property  blocked  pursuant  to 

§  545.201(a),  imless  the  person  with 
whom  such  property  is  held  or 
maintained,  prior  to  that  date,  had 
written  notice  of  the  transfer  or  by  any 
written  evidence  had  recognized  such 
transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a  transfer 
shall  validate  such  transfer  or  make  it 
enforceable  to  the  same  extent  that  it 
would  be  valid  or  enforceable  but  for 
the  provisions  of  the  hitemational 
Emergency  Economic  Powers  Act,  this 
part,  and  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part. 

(d)  Transfers  of  property  that 
otherwise  would  be  nxdl  and  void  or 
unenforceable  by  virtue  of  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 
whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 
in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  facts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  or  authorization  issued 
pursuant  to  this  part  and  was  not  so 
licensed  or  authorized,  or,  if  a  license  or 
authorization  did  purport  to  cover  the 
transfer,  that  such  license  or 
authorization  had  been  obtained  by 
misrepresentation  of  a  third  party  or 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained;  and 

(3)  The  person  with  whom  such 
property  was  held  or  maintained  filed 
with  the  Office  of  Foreign  Assets 
Control  a  report  setting  forth  in  full  the 
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circimistances  relating  to  such  transfer 
promptly  upon  discovery  that: 

(i)  Such  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license, 
or  other  direction  or  authorization 
issued  pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Directot-of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  If  a  license  did  purport  to  cover 
the  tremsfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholding  of  material  fects  or 
was  otherwise  fraudulently  obtained. 

Note  to  paragraph  (d)  of  §  545.202:  The 

filing  of  a  report  in  accordance  with  the 
provisions  of  paragraph  (d)(3)  of  this  section 
shall  not  be  deemed  evidence  that  the  terms 
of  paragraphs  (d)(1)  and  (d)(2)  of  this  section 
.have  been  satisfied. 

(e)  Unless  licensed  pursuant  to  this 
part,  any  attachment,  judgment,  decree, 
lien,  execution,  garnishment,  or  other 
judicial  process  is  null  and  void  with 
respect  to  any  property  in  which  on  or 
since  the  effective  date  of  §  545.201 
there  existed  an  interest  of  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201(a). 

§  545.203    Holding  of  funds  in  interest- 
bearing  accounts;  Investment  and 
reinvestment. 

(a)  Except  as  provided  in  paragraph 
(c)  or  (d)  of  this  section,  or  as  otherwise 
directed  by  the  Office  of  Foreign  Assets 
Control,  any  U.S.  person  holding  funds, 
such  as  currency,  bank  deposits,  or 
liquidated  financial  obligations,  subject 
to  §  545.201(a)  shall  hold  or  place  such 
funds  in  a  blocked  interest -bearing 
accoimt  located  in  the  United  States. 

(b)(1)  For  purposes  of  this  section,  the 
term  blocked  interest-bearing  account 
means  a  blocked  account: 

(i)  In  a  federally-insured  U.S.  bank, 
thrift  institution,  or  credit  union, 
provided  the  funds  are  earning  interest 
at  rates  that  are  commercially 
reasonable;  or 

(ii)  With  a  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  imder  the  Securities 
Exchange  Act  of  1934,  provided  the 
funds  are  invested  in  a  money  market 
fund  or  in  U.S.  Treasury  bills. 

(2)  For  purposes  of  this  section,  a  rate 
is  commercially  reasonable  if  it  is  the 
rate  currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturity. 

(3)  Funds  held  or  placed  in  a  blocked 
account  pursuant  to  this  paragraph  (b) 
may  not  be  invested  in  instruments  the 
maturity  of  which  exceeds  180  days.  If 
interest  is  credited  to  a  separate  blocked 
account  or  subaccount,  the  name  of  the 


account  party  on  each  account  must  be 
the  same. 

(c)  Blocked  funds  held  in  instruments 
the  mattirity  of  which  exceeds  180  days 
at  the  time  the  funds  become  subject  to 
§  545.201(a)  may  continue  to  be  held 
imtil  maturity  in  the  original 
instrtmient,  provided  any  interest, 
earnings,  or  other  proceeds  derived 
therefrom  are  paid  into  a  blocked 
interest-bearing  account  in  accordance 
with  paragraph  (b)  or  (d)  of  this  section. 

(d)  Blocked  funds  held  in  accounts  or 
instruments  outside  the  United  States  at 
the  time  the  funds  become  subject  to 

§  545.201(a)  may  continue  to  be  held  in 
the  same  type  of  accounts  or 
instnunents,  provided  the  funds  earn 
interest  at  rates  that  are  commercially 
reasonable. 

(e)  This  section  does  not  create  an 
affirmative  obligation  for  the  holder  of 
blocked  tangible  property,  such  as 
chattels  or  real  estate,  or  of  other 
blocked  property,  such  as  debt  or  equity 
securities,  to  sell  or  liquidate  such 
property  at  the  time  the  property 
becomes  subject  to  §  545.201(a). 
However,  the  Office  of  Foreign  Assets 
Control  may  issue  licenses  permitting  or 
directing  such  sales  in  appropriate 
cases. 

(f)  Funds  subject  to  this  section  may 
not  be  held,  invested,  or  reinvested  in 
a  manner  that  provides  immediate 
financial  or  economic  benefit  or  access 
to  persons  whose  property  or  interests 
in  property  are  blocked  pursuant  to 

§  545.201(a),  nor  may  their  holder 
cooperate  in  or  facilitate  the  pledging  or 
other  attempted  use  as  collateral  of 
blocked  funds  or  other  assets. 

§545.204    Prohibited  exportation, 
reexportation,  sale,  or  supply  of  goods, 
software,  technology,  or  services. 

Except  as  otherwise  authorized,  and 
notwithstanding  any  contract  entered 
into  or  any  license  or  permit  granted 
prior  to  the  effective  date,  the 
exportation,  reexportation,  sale,  or 
supply,  directly  or  indirectly,  &t)m  the 
United  States,  or  by  a  U.S.  person, 
wherever  located,  of  any  goods, 
software,  technology  (including 
technical  data),  or  services  to  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  or  to  the  Taliban  or  to 
persons  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§  545.201  is  prohibited. 

§  545.205    Prohibited  importation  of  goods, 
softwsre,  techrtology,  or  services. 

Except  as  otherwise  authorized,  and 
notwithstanding  any  contract  entered 
into  or  any  license  or  permit  granted 
prior  to  the  effective  date,  the 
importation  into  the  United  States  of 


any  goods,  software,  technology,  or 
services  owned  or  controlled  by  the 
Taliban  or  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201  or  frtjm  the 
territory  of  A^hanistan  controlled  by 
the  Taliban  is  prohibited. 

S  545.206    Evasions;  attempts; 
conspiracies. 

(a)  Except  as  otherwise  authorized, 
and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
transaction  by  any  U.S.  person  or  within 
the  United  States  on  or  after  the 
effective  date  that  evades  or  avoids,  has 
the  purpose  of  evading  or  avoiding,  or 
attempts  to  violate  any  of  the 
prohibiUons  set  forth  in  this  part  is 
prohibited. 

(b)  Except  as  otherwise  authorized, 
and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
conspiracy  formed  for  the  purpose  of 
engaging  in  a  transaction  prohibited  by 
this  part  is  prohibited. 

§  545.207    Expenses  of  maintaining 
bloclced  property;  liquidation  of  bloclced 
account 

(a)  Except  as  otherwise  authorized, 
and  notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  contract  entered  into  or  any  license 
or  permit  granted  before  12:01  a.m.. 
Eastern  Daylight  Time,  July  6,  1999,  all 
expenses  incident  to  the  maintenance  of 
physical  property  blocked  pursuant  to 

§  545.201  shall  be  the  responsibility  of 
the  owners  or  operators  of  such 
property,  which  expenses  shall  not  be 
met  from  blocked  funds. 

(b)  Property  blocked  pursuant  to 
§545.201  may,  in  the  discretion  of  the 
Director,  Office  of  Foreign  Assets 
Control,  be  sold  or  liquidated  and  the 
net  proceeds  placed  in  a  blocked 
interest-bearing  account  in  the  name  of 
the  owner  of  the  property. 

§  545.208    Exempt  tranaactions. 

(a)  Personal  communications.  The 
prohibitions  contained  in  this  part  do 
not  apply  to  any  postal,  telegraphic, 
telephonic,  or  other  personal 
communication,  which  does  not  involve 
the  transfer  of  anything  of  value. 

(b)  Information  or  informational 
materials.  (1)  The  importation  irom  any 
country  and  the  exportation  to  any 
country  of  information  or  informational 
materials  as  defined  in  §  545.305, 
whether  commercial  or  otherwise, 
regardless  of  format  or  medium  of 
transmission,  are  exempt  bom  the 
prohibitions  of  this  part. 
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(2)  This  section  does  not  exempt  from 
regulation  or  authorize  transactions 
related  to  information  and  informational 
materials  not  fully  created  and  in 
existence  at  the  date  of  the  transactions, 
or  to  the  substantive  or  artistic  alteration 
or  enhancement  of  informational 
materials,  or  to  the  provision  of 
marketing  and  business  consulting 
services.  Such  prohibited  transactions 
include,  but  are  not  limited  to,  payment 
of  advances  for  information  and 
informational  materials  not  yet  created 
and  completed  (with  the  exception  of 
prepaid  subscriptions  for  widely- 
circulated  magazines  and  other 
periodical  publications);  provision  of 
services  to  market,  produce  or  co- 
produce,  create,  or  assist  in  the  creation 
of  information  or  informational 
materials;  and,  with  respect  to 
information  or  informational  materials 
imported  from  persons  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  §  545.201  or  &t)m  the 
territory  of  A|ghanistan  controlled  by 
the  Taliban,  payment  of  royalties  with 
respect  to  income  received  for 
enhancements  or  alterations  made  by 
U.S.  persons  to  such  information  or 
informational  materials. 

(3)  This  section  does  not  exempt  or 
authorize  transactions  incident  to  the 
exportation  of  software  subject  to  the 
Export  Administration  Regulations,  15 
CFR  parts  730-774,  or  to  tibe  exportation 
of  goods,  technology  or  software,  or  to 
the  provision,  sale,  or  leasing  of 
capacity  on  telecommunications 
transmission  facilities  (such  as  satellite 
or  terrestrial  network  connectivity)  for 
use  in  the  transmission  of  any  data.  The 
exportation  of  such  items  or  services 
and  the  provision,  sale,  or  leasing  of 
such  capacity  or  facilities  to  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201  are 
prohibited. 

(c)  Travel.  The  prohibitions  contained 
in  this  part  do  not  apply  to  transactions 
ordinarily  incident  to  travel  to  or  &t)m 
any  country,  including  exportation  or 
importation  of  accompanied  baggage  for 
personal  use,  maintenance  within  any 
country  including  payment  of  living 
expenses  and  acquisition  of  goods  or 
services  for  personal  use,  and 
arrangement  or  facilitation  of  such 
travel  including  nonscheduled  air,  sea, 
or  land  voyages. 

(d)  Officicu  Business.  The  prohibitions 
contained  in  this  part  do  not  apply  to 
transactions  for  the  conduct  of  the 
official  business  of  the  United  States 
Government  or  the  United  Nations  by 
employees  thereof. 

(e)  Journalistic  Activity.  The 
prohibitions  contained  in  this  part  do 
not  apply  to  transactions  in  the  territory 


of  Afghanistan  controlled  by  the  Taliban 
for  jovunalistic  activity  by  persons 
regularly  employed  in  such  capacity  by 
a  news-gathering  organization. 

(f)  Humanitarian  donations.  The 
prohibitions  contained  in  this  part  do 
not  apply  to  donations  by  U.S.  persons 
of  articles,  such  as  food,  clothing,  and 
medicine,  intended  to  be  used  to  relieve 
human  suffering. 

Subpart  C— General  DeRnitkNis 

§  545.301    Bloclwd  account;  blockad 
profMrty. 

The  terms  blocked  account  and 
blocked  property,  shall  mean  any 
account  or  property  subject  to  the 
prohibitions  in  §545.201  held  in  the 
name  of  the  Taliban  or  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201,  or  in 
which  the  Taliban  or  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201  have  an 
interest,  and  with  respect  to  which 
payments,  transfers,  exportations, 
withdrawals,  or  other  dealings  may  not 
be  made  or  effected  except  pursuant  to 
an  authorization  or  license  frtim  the 
Office  of  Foreign  Assets  Control 
expressly  authorizing  such  action. 

§545.302    Eftacthra  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part  which  is  12:01  a.m..  Eastern 
Daylight  Time,  on  July  6,  1999. 

§545.303    Entity. 

The  term  entity  means  a  partnership, 
association,  corporation,  or  other 
organization,  group,  or  subgroup. 

§545.304    Importation  intottw  UnHed 
StatM. 

(a)  With  respect  to  goods,  software,  or 
technology,  the  term  importation  into 
the  United  States  means  the  bringing  of 
any  goods,  software,  or  technology  into 
the  United  States.  However,  with 
respect  to  goods,  software  or  technology 
being  transported  by  vessel,  importation 
into  the  United  States  means  the 
bringing  of  any  goods  or  technology  into 
the  United  States  with  the  intent  to 
unlade.  See  also  §  545.404. 

(b)  With  respect  to  services,  the  term 
importation  into  the  United  States 
means  the  receipt  in  the  United  States 
of  services  or  receipt  in  the  United 
States  of  the  benefit  of  services 
wherever  such  services  may  be 
performed.  The  benefit  of  services  is 
received  in  the  United  States  if  the 
services  are: 

(1)  Performed  on  behalf  of  or  for  the 
benefit  of  a  person  located  in  the  United 
States: 


(2)  Received  by  a  person  located  in 
the  United  States; 

(3)  Received  by  a  person  located 
outside  the  United  States  on  behalf  of  or 
for  the  benefit  of  an  entity  organized  in 
the  United  States;  or 

(4)  Received  by  an  individual 
temporarily  located  outside  the  United 
States  for  the  purpose  of  obtaining  such 
services  for  use  in  the  United  States. 

§545.305    Infonnation  or  infonnationai 
material*. 

(a)  For  purposes  of  this  part,  the  term 
information  or  infonnationai  materials 
includes,  but  is  not  limited  to 
publications,  films,  posters,  phonograph 
records,  photographs,  microfilms, 
microfiche,  tapes,  compact  disks,  CD 
ROMs,  artworks,  and  news  wire  feeds. 

Note  to  §  545.305(a).  To  be  considered 
information  or  informational  materials, 
artworks  must  be  classified  under  chapter 
heading  9701,  9702,  or  9703  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States. 

(b)  The  term  infonnation  and 
infonnationai  materials  with  respect  to 
United  States  exports  does  not  include 
items: 

(1)  That  were,  as  of  April  30,  1994,  or 
that  thereafter  become,  controlled  for 
export  piu^uant  to  section  5  of  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  App.  2401-2420  (1979)  (the 
"EAA"),  or  section  6  of  the  EAA  to  the 
extent  that  such  controls  promote  the 
nonproliferation  or  antiterrorism 
policies  of  the  United  States;  or 

(2)  With  respect  to  which  acts  are 
prohibited  by  18  U.S.C.  chapter  37. 

§545.306    IntarecL 

Except  as  otherwise  provided  in  this 
part,  the  term  interest  when  used  with 
respect  to  property  (e.g.,  "an  interest  in 
property")  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect. 

§545^7    Ucanaaa;  general  and  specific. 

(a)  Except  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

(b)  The  term  general  license  means 
any  license  or  authorization  the  terms  of 
which  are  set  forth  in  subpart  E  of  this 
part. 

(c)  The  term  specific  license  means 
any  license  or  authorization  not  set  forth 
in  subpart  E  of  this  part  but  issued 
ptirsuant  to  this  part. 

Note  to  §545.307:  See  §501.801  of  this 
chapter  on  licensing  procedures. 

§545.308    Parson. 

The  term  person  means  an  individual 
or  entity. 
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§545.309    Property;  property  interest. 

The  terms  property  and  property 
interest  include,  but  are  not  limited  to, 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accouints.  debts, 
indebtedness,  obligations,  notes, 
guarantees,  debentiues,  stocks,  bonds, 
coupons,  any  other  financial 
instruments,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  nature  of  security,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereunder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors'  sales 
agreements,  land  contracts,  leaseholds, 
ground  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 
instruments,  trade  acceptances, 
royalties,  book  accounts,  accounts 
payable,  judgments,  patents,  trademarks 
or  copyrights,  insurance  policies,  safe 
deposit  boxes  and  their  contents, 
annuities,  pooling  agreements,  services 
of  any  natiire  whatsoever,  contracts  of 
any  nature  whatsoever,  and  any  other 
property,  real,  personal,  or  mixed, 
tangible  or  intangible,  or  interest  or 
interests  therein,  present,  future  or 
contingent. 

§545.310    The  Taliban. 

(a)  For  purposes  of  this  part,  the  term 
the  Taliban  includes: 

(1)  The  political/military  entity 
headquartered  in  Kandahar,  Afghanistan 
that  as  of  July  4,  1999,  exercised  de  facto 
control  over  the  territory  of  A%hanistan, 
described  in  §545. 310(a); 

(2)  Its  agencies  and  instrumentalities; 

(3)  The  Taliban  leaders  listed  in  the 
Annex  to  Executive  Order  13129  (see 
appendix  A  of  this  chapter)  and  such 
additional  leaders  as  may  be  designated 
by  the  Secretary  of  State  in  consultation 
with  the  Secretary  of  the  Treasury  and 
the  Attorney  General  in  accordance  with 
section  4(c)  of  Executive  Order  13129; 
and 

(4)  Persons  designated  pursuant  to 
§  545.201(a)(2). 

Note  to  §  545.310.  The  Taliban  is  also 
known  as  the  "Taleban,"  "Islamic  Movement 
of  Taliban,"  "the  Taliban  Islamic 
Movement,"  "Talibano  Islami  Tahrik,"  and 
"Tahrike  Islami'a  Taliban." 

§  545.31 1    Territory  of  Afghanistan 
controlled  by  the  Taliban. 

The  term  tenitory  of  Afghanistan 
controlled  by  the  Taliban  means  the 
territory  referred  to  as  the  "Islamic 
Emirate  of  Afghanistan,"  known  in 
Pashtun  as  "de  Afghanistan  Islami 


Emarat"  or  in  Dan  as  "Emarat  Islami-e 
Afghanistan,"  including: 

(a)  As  of  July  4,  1999,  the  following 
provinces  of  the  country  of  Afghanistan: 
Kandahar,  Farah,  Helmimd,  Ninlruz, 
Herat,  Badghis,  Ghovtrr,  Oruzghon, 
2^bol,  Paktiha,  Ghazni,  Nangarhar, 
Lowgar,  Vardan,  Faryab,  Jowlan,  Balkh, 
and  Paktika;  and 

(b)  Thereafter,  the  description  of  the 
term  tenitory  of  Afghanistan  controlled 
by  the  Taliban  may  be  modified  by  the 
Secretary  of  State  in  consultation  with 
the  Secretary  of  the  Treasury  and  the 
Attorney  General. 

Note  to  §  545.311.  The  Secretary  of  State, 
in  consultation  with  the  Secretary  of  the 
Treasury  and  the  Attorney  General,  has 
added  the  City  of  Kabul  to  the  territory  of 
Afghanistan  controlled  by  the  Taliban.  (See 
Public  Notice  3151  of  October  21, 1999,  64 
FR  58879,  November  1, 1999). 

§545.312    Transfer. 

The  term  transfer  means  any  actual  or 
purported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  piupose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directly  or  indirectiy,  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property  and,  without  limitation 
upon  the  foregoing,  shall  include  the 
making,  execution,  or  delivery  of  any 
assignment,  power,  conveyance,  check, 
declaration,  deed,  deed  of  trust,  power 
of  attorney,  power  of  appointment,  bill 
of  sale,  mortgage,  receipt,  agreement, 
contract,  certificate,  gift,  sale,  affidavit, 
or  statement;  the  making  of  any 
payment;  the  setting  off  of  any 
obligation  or  credit;  the  appointment  of 
any  agent,  trustee,  or  fiduciary;  the 
creation  or  transfer  of  any  lien;  the 
issuance,  docketing,  filing,  or  levy  of  or 
under  any  judgment,  decree, 
attachment,  injunction,  execution,  or 
other  judicial  or  administrative  process 
or  order,  or  the  service  of  any 
garnishment;  the  acquisition  of  any 
interest  of  any  nature  whatsoever  by 
reason  of  a  judgment  or  decree  of  any 
foreign  cotmtry;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition, 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
security. 

§545.313    United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 


§545.314    U.S.  financial  institution. 

The  term  U.S.  financial  institution 
means  any  U.S.  entity  (including  its 
foreign  branches)  that  is  engaged  in  the 
business  of  accepting  deposits,  making, 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  purchasing 
or  selling  foreign  exchange,  securities, 
commodity  futures  or  options,  or 
procuring  purchasers  and  sellers 
thereof,  as  principal  or  agent;  including 
but  not  limited  to,  depository 
institutions,  banks,  savings  banks,  trust 
companies,  securities  brokers  and 
dealers,  commodity  futures  and  options 
brokers  and  dealers,  forward  contract 
and  foreign  exchange  merchants, 
securities  and  commodities  exchanges, 
clearing  corporations,  investment 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies,  U.S.  affiliates, 
or  U.S.  subsidiaries  of  any  of  the 
foregoing.  This  terms  includes  those 
branches,  offices  and  agencies  of  foreign 
financial  institutions  that  are  located  in 
the  United  States,  but  not  such 
institutions'  foreign  branches,  offices,  or 
agencies. 

§545.315    United  States  person:  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  alien,  entity 
organized  under  the  laws  of  the  United 
States  (including  foreign  branches),  or 
any  person  in  the  United  States. 

Subpart  D— Interpretations 

§  545.401     RefererKe  to  amerxied  sections. 

Except  as  otherwise  specified, 
reference  to  any  provision  in  or 
appendix  to  this  part  or  chapter  or  to 
any  regulation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  refers  to  the  same 
as  currently  amended. 

§545.402    Effect  of  amendment 

Unless  otherwise  specifically 
provided,  any  amendiment, 
modification,  or  revocation  of  any 
provision  in  or  appendix  to  this  part  or 
chapter  or  of  any  order,  regulation, 
ruling,  instruction,  or  license  issued  by 
or  imder  the  direction  of  the  Director  of 
the  Office  of  Foreign  Assets  Control 
does  not  affect  any  act  done  or  omitted, 
or  any  dvil  or  criminal  suit  or 
proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
or  revocation.  All  penalties,  forfeitures, 
and  liabilities  imder  any  such  order, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made. 
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1545.403  Transactions  incktontal  to  a 
Hcsnssd  transaction  auttwiizad. 

Any  transaction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized, 
except: 

(a)  A  transaction  involving  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201,  or 
involving  a  debit  to  a  blocked  account 
or  a  transfer  of  blocked  property,  not 
explicitly  authorized  within  the  terms  of 
the  license;  and 

(b)  Distribution  or  leasing  in  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  of  any  containers  or  similar 
goods  owned  or  controlled  by  U.S. 
persons  after  the  performance  of 
transportation  services  to  the  territory  of 
Afghanistan  controlled  by  the  Taliban. 

1545.404  TranasMpmant  or  transit 
inrouQn  ins  unnsQ  SNans  pronKMSo. 

Exomt  as  otherwise  specified: 

(a)  The  prohibitions  in  §§  545.201  and 

545.204  apply  to  the  importation  into 
the  United  States,  for  transshipment  or 
transit,  of  foreign  goods  which  are 
intended  or  destined  for  the  Taliban  or 
the  territory  of  A^hanistan  controlled 
by  the  Taliban. 

(b)  The  prohibitions  in  §§  545.201  and 

545.205  apply  to  the  importation  into 
the  United  States,  for  transshipment  or 
transit  to  third  countries,  of  goods 
owned  or  controlled  by  the  Taliban  or 
from  the  territory  of  A^hanistan 
controlled  by  the  Taliban  which  are 
intended  or  destined  for  third  countries. 

(c)  Goods,  software,  or  technology  in 
which  the  Taliban  have  an  interest  that 
are  imported  into  or  transshipped 
through  the  United  States  are  blocked 
pursuant  to  §  545.201. 

Note  to  §  54S.404:  See  $  545.304  for  the 

definition  of  the  term  importation  into  the 
United  States. 

{545.406    [Rossrvadl. 

1545.406    Exportation  of  ssrvicss; 
psrtarmancs  of  ssrvica  contracts;  legal 


(a)  The  prohibition  on  transactions 
involving  blocked  property  and  the 
exportation  of  services  contained  in 
§§  545.201  and  545.204  applies  to 
services  performed  on  behalf  of  the 
Taliban  or  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201  or  where  the 
benefit  of  such  services  is  otherwise 
received  in  the  territory  of  A|ghanistan 
controlled  by  the  Taliban,  when  such 
services  are  performed: 

(1)  In  the  United  States; 

(2)  Outside  the  United  States  by  a  U.S. 
person,  including  by  an  overseas  branch 
of  an  entity  located  in  the  United  States. 


(b)  The  benefit  of  services  performed 
anywhere  in  the  world  on  behalf  of  the 
Taliban,  including  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201,  is 
presumed  to  have  been  received  in  the 
territory  of  A^hanistan  controlled  by 
the  Taliban. 

Note  to  §  545.406.  See  §  545.513  with 
regard  to  provision  of  certain  legal  services 
and  §  545.516  with  regard  to  the  provision  of 
certain  financial  services. 

i545.407    Sarvlcoa  parformad  In tha 
tarritory  of  Afghanistan  controHod  by  tha 
Taliban. 

The  prohibitions  on  transactions 
involving  blocked  property  and  certain 
transactions  or  dealings  in  that  property 
and  the  importation  into  the  United 
States  of  services  contained  in 
§§  545.201  and  545.205,  respectively, 
apply  to  services  performed  in  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  or  by  the  Taliban,  wherever 
located,  when  the  benefit  of  such 
services  is  received  in  this  United  States 
or  by  a  U.S.  person  outside  the  United 
States.  See  §  545.304  for  the  definition 
of  the  term  importation  into  the  United 
States  and  a  description  of 
dmunstances  in  which  the  benefit  of 
services  is  considered  to  be  received  in 
the  United  States. 

1546.406    Offshoratranaactiona. 

(a)  The  prohibitions  contained  in 
§  545.201  apply: 

(1)  To  transactions  by  any  U.S.  person 
in  a  location  outside  the  United  States 
with  respect  to  property  in  which  the 
U.S.  person  knows,  or  has  reason  to 
know,  that  the  TaUban  or  persons  whose 
property  or  interests  in  property  are 
blocked  pursiiant  to  §  545.201  have  or 
have  had  an  interest  since  the  effective 
date;  and 

(2)  With  respect  to  goods,  software, 
technology,  or  services  which  the  U.S. 
person  knows,  or  has  reason  to  know, 
are  from  the  territory  of  A|ghanistan 
controlled  by  the  Taliban. 

(b)  Prohibited  transactions  include, 
but  are  not  limited  to: 

(1)  Importation  into  or  exportation 
from  locations  outside  the  United  States 
of  goods,  software,  technology  or 
services  owned  or  controlled  by  the 
Taliban  or  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201;  or 

(2)  Piuchasing,  selling,  financing, 
swapping,  insiuing,  transporting,  lifting, 
storing,  incorporating,  transforming, 
brokering  or  otherwise  dealing  in  such 
blocked  goods,  software,  technology,  or 
services. 

(c)  Example.  A  U.S.  person  may  not, 
within  the  United  States  or  abroad, 


purchase,  sell,  finance,  insiire, 
transport,  act  as  a  broker  for  the  sale  or 
transport  of,  or  otherwise  deal  in  goods 
(such  as  carpets,  fruits,  or  nuts),  owned 
or  controlled  by  the  Taliban  or  by 
persons  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§  545.201  or  which  comes  from  the 
territory  of  Afghanistan  controlled  by 
the  Taliban. 

S546.409    Paymanta from  btodcad 
accounta  to  U.S.  axportara  and  for  othar 
oMIgatlona  prohibitad. 

No  debits  may  be  made  to  a  blocked 
account  to  pay  obligations  to  U.S. 
persons  or  other  persons,  including 
payment  for  goods,  software, 
te<^ology,  or  services  exported  prior  to 
the  effective  date,  except  as  authorized 
pursuant  to  this  part. 

fS4&410    Acquisition  of  instrumsnts 
indmilna  tianlMfi  ai  i  siilaiii  ai 

n^arswvasvvM  a^Hssva^^v  ■nv^^vwv^R  v^^^f^b 

No  U.S.  persons  may  acquire  or  deal 
in  any  obligation,  including  bankers 
acceptances  and  debt  of  or  guaranteed 
by  a  person  whose  property  or  interests 
in  property  are  blocked  piirsuant  to 
§  545.201,  in  cases  in  which  the 
dociunents  evidencing  the  obligation 
indicate,  or  the  U.S.  person  has  actual 
knowledge,  that  the  underlying 
transaction  is  in  violation  of  §§  545.201 
and  545.204  through  545.206.  This 
interpretation  does  not  apply  to  ' 

obligations  arising  from  an  imderlying 
transaction  licensed  or  otherwise 
authorized  pursuant  to  this  part. 

S  545.41 1    Exportation  to  third  countrioa; 
transshipmsnts. 

Except  as  otherwise  specified, 
exportation  of  goods,  software,  or 
technology  fit>m  the  United  States  to 
third  countries  is  prohibited  if  the 
exporter  knows,  or  has  reason  to  know, 
that  the  goods,  software,  or  technology 
are  intended  for  reexportation  or 
transshipment  to  the  Taliban,  to  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201,  or  to 
the  territory  of  Afghanistan  controlled 
by  the  Taliban,  including  passage 
through,  or  storage  in,  intermediate 
destinations. 

§  545.41 2    Release  of  goods  originating  in 
the  territory  of  Afghaniatan  controlled  by 
the  Taliban  from  a  tx>nded  warehousa  or 
foreign  trade  zona. 

Section  545.205  does  not  prohibit  the 
release  from  a  bonded  warehouse  or 
foreign  trade  zone  of  goods  originating 
in  the  territory  of  Afgjbanistan 
controlled  by  the  Taliban  imported  into 
a  bonded  warehouse  or  foreign  trade 
zone  either  prior  to  the  effective  date  or 
in  a  transaction  authorized  pursuant  to 
this  part  after  the  effective  date. 
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Note  to  §  545.412:  Property  in  which  the 
'  Taliban  or  persons  whose  property  or 
interests  in  property  are  blocked  pursuant  to 
§  545.201  have  an  interest  may  not  be 
released  unless  authorized  or  licensed  by  the 
Office  of  Foreign  Assets  Control. 

§  545.41 3    Importation  of  goods  from  third 
countries;  tranashlpments. 

(a)  Importation  into  the  United  States 
from  third  countries  of  goods  containing 
raw  materials  or  components  originating 
in  the  territory  of  A^anistan 
controlled  by  the  Taliban  is  not 
prohibited  if  those  raw  materials  or 
components  have  been  incorporated 
into  manufactiired  products  or 
otherwise  substantially  transformed  in  a 
thfrd  country. 

(b)  Importation  into  the  United  States 
of  goods  originating  in  the  territory  of 
A^anistan  controlled  by  the  Taliban 
that  have  been  transshipped  through  a 
thfrd  country  without  being 
incorporated  into  manufactured 
products  or  otherwise  substantially 
transformed  in  a  third  country  is 
prohibited. 

§  545.41 4    Loana  or  extensions  of  credit. 

(a)  The  prohibitions  in  §§  545.201  and 
545.204  apply  to  loans  or  extensions  of 
credit  to  a  person  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban, 
including  overdraft  protection  on 
checking  accoimts,  and  the 
unauthorized  renewal  or  rescheduling 
of  credits  or  loans  in  existence  as  of 
12:01  a.m..  Eastern  Daylight  Time,  July 
6, 1999,  whether  by  affirmative  action  or 
operation  of  law. 

(b)  The  prohibitions  in  §§  545.201  and 
545.204  apply  to  financial  services 
including  loans  or  credits  extended  in 
any  currency. 

§  545.41 5    Payments  from  blocked 
accounta  to  U.S.  exporters  and  for  ottier 
obligations  prohibited. 

Pursuant  to  §  545.201,  no  debits  may 
be  made  to  a  blocked  account  to  pay 
obligations  to  U.S.  persons  or  other 
persons,  including  payment  for  goods, 
technology  or  services  exported  prior  to 
the  effective  date,  except  as  authorized 
ptusuant  to  this  part. 

§  545.41 6    Termination  and  acquisition  of 
an  interest  In  blocked  property. 

(a)  Whenever  a  transaction  licensed  or 
authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  away 
from  a  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201,  such  property 
shall  no  longer  be  deemed  to  be 
property  blocked  pursuant  to  §  545.201, 
unless  there  exists  in  the  property 
another  interest  that  is  blocked  pursuant 


to  §  545.201  or  tmy  other  part  of  this 
chapter,  the  transfer  of  which  has  not 
been  effected  pursuant  to  license  or 
other  authorization. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(including  any  property  interest)  is 
transferred  or  attempted  to  be 
transferred  to  a  person  whose  property 
or  interests  in  property  are  blocked 
pursuant  to  §  545.201,  such  property 
shall  be  deemed  to  be  property  in  which 
that  person  has  an  interest  and  therefore 
blocked. 

§545.417    Setoffs  prohibitad. 

A  setoff  against  blocked  property 
(including  a  blocked  accoimt),  whether 
by  a  U.S.  bank  or  other  U.S.  person,  is 
a  prohibited  transfer  under  §  545.201  if 
effected  after  the  effective  date. 

Subpart  E— Licenses,  Authorizations 
and  Statemetits  of  Licensing  Policy 

§  545.501    Effect  of  license  or 
autttorization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  imder  the  dfrection  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 
of  the  license,  unless  specifically 
provided  in  such  licenses  or 
authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regulation,  ruling,  instruction, 
or  license  referring  to  this  part  shall  be 
deemed  to  authorize  any  ti^saction 
prohibited  by  any  provision  of  this 
chapter  imless  the  regulation,  ruling, 
instruction,  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  iinder  this  part  has 
the  effect  of  removing  a  prohibition 
contained  in  this  part  fit}m  the 
transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 
would  not  otherwise  exist  under 
ordinary  principles  of  law. 

§545.502    Exclusion  from  licenses. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 


license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  right  to  restrict  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

§  545.503    Payments  and  iransfara  to 
blocked  accounts  In  U.S.  financial 
institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  the  Taliban  or  a  person 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201  has 
any  interest,  that  comes  within  the 
possession  or  control  of  a  U.S.  financial 
institution,  must  be  blocked  in  an 
accoimt  on  the  books  of  that  financial 
institution.  A  transfer  of  funds  or  credit 
by  a  U.S.  financial  institution  between 
blocked  accounts  in  its  branches  or 
offices  is  authorized,  provided  that  no 
transfer  is  made  from  an  accoimt  within 
the  United  States  to  an  account  held 
outside  the  United  States,  and  further 
provided  that  a  transfer  from  a  blocked 
account  may  only  be  made  to  another 
blocked  accoimt  held  in  the  same  name. 

Note  to  §  545.503.  Please  refer  to  §  501.603 
of  this  chapter  for  mandatory  reporting 
requirements  regarding  financiai  transfers. 
See  also  §  545.203  concerning  the  obligation 
to  hold  blocked  funds  in  interest  bearing 
accounts. 

§  545.504    Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

(a)  A  U.S.  financial  institution  is 
authorized  to  debit  any  blocked  account 
held  at  that  financial  institution  in 
payment  or  reimbursement  for  normal 
service  charges  owed  it  by  the  owner  of 
that  blocked  account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charge  shall  include 
charges  in  payment  or  reimbursement 
for  interest  due;  cable,  telegraph, 
internet,  or  telephone  charges;  postage 
costs;  custody  fees;  small  adjustment 
charges  to  correct  bookkeeping  errors; 
and,  but  not  by  way  of  limitation, 
minimum  balance  charges,  notary  and 
protest  fees,  and  charges  for  reference 
books,  photocopies,  credit  reports, 
transcripts  of  statements,  registered 
mail,  insurance,  stationery  and  supplies, 
and  other  similar  items. 

§  545.505    importation  of  goods,  software, 
or  technology  exported  from  tt>e  territory  of 
Afghanistan  controlled  by  tt>e  Taliban  prior 
to  July  6, 1999. 

(a)  Except  for  the  persons  and 
property  described  in  paragraph  (c) 
below,  importation  of  goods,  software. 
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or  technology  from  the  territory  of 
Afghanistan  controlled  by  the  Taliban  is 
authorized  provided  that: 

(1)  The  applicant  submits  proof 
satisfactory  to  the  U.S.  Customs  Service 
that  the  goods,  software,  or  technology 
were  exported  from  the  territory  of 
Aiighanistan  controlled  by  the  Taliban 
before  the  effective  date;  and 

[Z]  The  importation  is  not  otherwise 
prohibited  by  U.S.  law. 

NotB  to  §  545.505(a)-  The  general  license  in 
§  545.505(a)  does  not  extend  to  services. 

(b)  The  type  of  evidence  that  would 
constitute  proof  satisfactory  to  the  U.S. 
Customs  Service  of  the  location  of 
goods,  software,  or  technology  outside 
die  territory  of  A^anistan  controlled 
by  the  Taliban  before  the  effective  date 
may  vary  depending  on  the  facts  of  a 
particular  case.  However,  independent 
corroborating  documentary  evidence 
issued  and  certified  by  a  diisinterested 
party  normally  will  be  required.  This 
might  include  contracts,  insiirance 
doctunents.  shipping  documents, 
warehouse  receipts,  and  appropriate 
customs  doctunents,  accompanied  by  a 
certification  of  an  insivance  agent, 
warehouse  agent,  or  other  appropriate 
person,  identifying  with  particiilarity 
the  goods  sought  to  be  imported  and 
attesting  that  the  goods  concerned  were 
located  outside  the  toritory  of 
Afghanistan  controlled  by  the  Taliban  at 
a  time  prior  to  the  effective  date.  In 
general,  affidavits,  statements  and  other 
doctunents  prepared  by  the  applicant  or 
other  interested  parties  will  not,  by 
themselves,  constitute  satisfactory 
proof. 

(c)  The  authorization  in  paragraph  (a) 
above,  shall  not  apply  to  any  goods, 
software,  or  technology  in  which  the 
Taliban  or  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201  have  any  interest. 

1545^06    Importation  o(  certain  gifts 
authorizad. 

The  importation  into  the  United 
States  of  goods  from  the  territory  of 
A^hanistan  controlled  by  the  Taliban  or 
from  a  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201  is  authorized  for 
goods  sent  as  gifts  to  persons  provided 
that: 

(a)  The  value  of  a  gift  is  not  more  than 
$100  per  recipient; 

(b)  The  goods  are  of  a  type  and  in 
quantities  normally  given  as  gifts 
between  individuals;  and 

(c)  The  goods  are  not  controlled  for 
chemical  and  biological  weapons  (CB), 
missile  technology  (MT),  national 
security  (NS),  or  nuclear  proliferation 
(NP)  (see  Commerce  Control  List,  15 


CFR  part  774,  supplement  No.  1,  of  the 
Export  Administration  Regulations). 

S  545.507    Accompaniad  baggage 
authortzad. 

(a)  Persons  entering  the  United  States 
directly  or  indirectly  from  the  territory 
of  Afghanistan  controlled  by  the  Taliban 
are  authorized  to  import  into  the  United 
States  accompanied  baggage  normally 
incident  to  travel. 

(b)  Persons  leaving  the  United  States 
for  the  territory  of  Afghanistan 
controlled  by  the  Taliban  are  authorized 
to  export  from  the  United  States 
accompanied  baggage  normally  incident 
to  travel. 

(c)  For  piirposes  of  this  section,  the 
term  accompanied  baggage  normally 
incident  to  travel  includes  only  baggage 
that  accompanies  the  traveler  on  the 
same  aircraft,  train,  or  vehicle,  and 
includes  only  articles  that  are  necessary 
for  personal  use  incident  to  travel,  that 
are  not  intended  for  any  other  person  or 
for  sale,  and  that  are  not  otherwise 
prohibited  from  importation  or 
exportation  under  applicable  United 
States  laws. 

§545.508    Transactions  raiiflad  to 
taiacommunications  autttortaad. 

All  transactions  ordinarily  incident  to 
the  receipt  or  transmission  of 
telecommunications  involving  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  are  authorized.  This  section 
does  not  authorize  the  provision,  sale, 
or  lease  to  the  Taliban,  or  to  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201,  or  to 
the  territory  of  Afghanistan  controlled 
by  the  Taliban,  of  telecommunications 
equipment  or  technology;  nor  does  it 
authorize  the  provision,  sale,  or  leasing 
of  capacity  on  telecommunications 
transmission  facilities  (such  as  satellite 
or  terrestrial  network  coimectivity). 

1546.509    Transactions  ralatad  to  mail 
auttwrizad. 

All  transactions  by  U.S.  persons, 
including  payment  and  transfers  to 
common  carriers,  incident  to  the  receipt 
or  transmission  of  mail  between  the 
United  States  and  the  territory  of 
Afghanistan  controlled  by  the  Taliban 
are  authorized,  provided  that  mail  is 
limited  to  personal  commimications  not 
involving  a  transfer  of  anything  of  value. 

§545.510    Importation  of  houaahoid  and 
parsonal  affacts  authortzad. 

The  importation  of  household  and 
personal  effects  originating  in  the 
territory  of  Afghanistan  controlled  by 
the  Taliban,  including  baggage  and 
articles  for  family  use,  of  persons 
arriving  in  the  United  States,  directly  or 
indirectly  from  the  territory  of 


Afghanistan  controlled  by  the  Taliban, 
is  authorized;  to  qualify,  articles 
included  In  such  effects  must  actually 
have  been  used  abroad  by  such  persons 
or  by  other  family  members  arriving 
from  the  same  foreign  household,  must 
not  be  intended  for  any  other  person  or 
for  sale,  and  must  not  be  otherwise 
prohibited  from  importation. 

§545.511     Ragistration  of  ^ 

nongovommantal  organizations  for 
humanitarian  or  religious  activities. 

(a)  Registration  numbers  may  be 
issued  on  a  case-by-case  basis  for  the 
registration  of  nongovernmental 
organizations  involved  in  humanitarian 
or  religious  activities  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban, 
authorizing  transactions  by  such 
organizations  otherwise  prohibited  by 
this  part,  including  the  exportation  of 
goods,  software,  technology  or  services 
to  the  territory  of  Afghanistan  controlled 
by  the  Taliban  and  the  transfer  of  funds 
to  and  from  the  territory  of  A^anistan 
controlled  by  the  Taliban  for  the 
purpose  of  relieving  human  suffering. . 
Applicants  for  registration  numbers 
must  comply  with  the  requirements  of 

§  501.801(c). 

(b)  This  section  does  not  authorize 
transfers  from  blocked  accounts. 

Note  to  §545.511:  Registration  does  not 
excuse  a  U.S.  person  from  compliance  with 
other  applicable  U.S.  laws  governing  the 
exportation  or  reexportation  of  U.S.-origin 
goods,  software,  or  technology  (including 
technical  data).  See,  e.g.,  the  Export 
Administration  Regulations  administered  by 
the  U.S.  IDepartment  of  Commerce  (15  CFR 
parts  730-774). 

§546.512    Paymani  of  obligations  to  U.S. 
parsons  authorizad. 

(a)  The  transfer  of  funds  after  the 
effective  date  by,  through,  or  to  any  U.S. 
financial  institution  or  other  U.S.  person 
solely  for  the  purpose  of  payment  of 
obligations  owed  to  U.S.  persons, 
including  a  payment  of  such  obligations 
of  persons  whose  property  or  interests 
in  property  are  blocked  pursuant  to 

§  545.201,  is  authorized,  provided  that 
(1)  the  obligation  arose  prior  to  the 
effective  date  or  is  otherwise  authorized 
or  not  prohibited  pursuant  to  statute  or 
the  provisions  of  this  part;  (2)  the 
payment  requires  no  debit  to  a  blocked 
accoimt;  and  (3)  the  U.S.  person  is  not 
blocked  piusuant  to  this  chapter  V. 

(b)  A  person  receiving  payment  imder 
this  section  may  distribute  all  or  part  of 
that  payment  to  any  person,  provided 
that  any  such  payment  to  a  person 
whose  property  or  interests  in  property 
are  blocked  piusuant  to  §  545.201  must 
be  to  a  blocked  account  in  a  U.S. 
financial  institution. 
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Note  to  §  545.512:  Please  refer  to  §  501.603 
of  this  chapter  for  mandatory  reporting 
requirements  regarding  financial  transfers. 
See  also  §  545.203  concerning  the  obligation 
to  hold  blocked  funds  in  interest-bearing 
accounts. 

§  545.51 3    Provision  of  certain  legal 
services  authorized. 

(a)  The  provision  of  the  legal  services 
set  forth  in  paragraph  (b)  of  this  section 
to  or  on  behalf  of  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201,  and  the 
exportation  of  such  legal  services  to 
persons  located  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban  or 
in  circumstances  in  whidi  the  benefit  is 
otherwise  received  in  the  territory  of 
Afghanistan  controlled  by  the  Tadiban, 
are  authorized,  provided  that  all 
receipts  of  payment  of  professional  fees 
and  reimbursement  of  incurred 
expenses  must  be  specifically  licensed. 

(b)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  receipt 
from  unblocked  sources  of  payment  of 
professional  fees  and  reimbursement  of 
incurred  expenses  for  the  following 
legal  services  by  U.S.  persons  to  persons 
specified  in  paragraph  (a)  of  this 
section: 

(1)  Provision  of  legal  advice  and 
coimseling  on  the  requirements  of  and 
compliance  with  the  laws  of  any 
jiuisdiction  within  the  United  States, 
provided  that  such  advice  and 
counseling  is  not  provided  to  facilitate 
transactions  in  violation  of  this  part; 

(2)  Representation  of  persons  when 
named  as  defendants  in  or  otherwise 
made  parties  to  domestic  U.S.  legal, 
arbitration,  or  administrative 
proceedings; 

(3)  Initiation  and  conduct  of  domestic 
U.S.  legal,  arbitration,  or  administrative 
proceedings  in  defense  of  property 
interests  subject  to  U.S.  jiuisdiction; 

(4)  Representation  of  persons  before 
any  federal  or  state  agency  with  respect 
to  the  imposition,  administration,  or 
enforcement  of  U.S.  sanctions  against 
such  persons;  and 

(5)  Provision  of  legal  services  in  any 
other  context  in  which  prevailing  U.S. 
law  requires  access  to  legal  counsel  at 
public  expense. 

(c)  The  provision  or  exportation  of 
any  other  legal  services  to  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201  or 
who  are  located  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban, 
not  otherwise  authorized  in  this  part, 

I     requires  the  issuance  of  a  specific 
license. 

(d)  Entry  into  a  settlement  agreement 
affecting  property  or  interests  in 
property  or  the  enforcement  of  any  lien. 


judgment,  arbitral  award,  decree,  or 
other  order  through  execution, 
garnishment,  or  other  judicial  process 
purporting  to  tnuisfer  or  otherwise  alter 
or  aJFfect  property  or  interests  in 
property  blocked  pursuant  to  §  545.201 
is  prohibited  imless  specifically 
licensed  in  accordance  with 
§  545.202(e). 

§  545.51 4    Payments  for  services  rendered 
by  the  Taliban  to  aircraft. 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  for  authorization  of 
payments  to  the  Taliban,  to  persons 
whose  property  or  interests  in  property 
are  blocked  pursuant  to  §  545.201,  or  to 
persons  within  the  territory  of 
Afghanistan  controlled  by  the  Taliban  of 
charges  for  services  rendered  in 
connection  with  the  overflight  of  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  or  emergency  landing  in  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  by  aircraft.  Any  such 
payments  shall  be  made  consistent  with 
United  Nations  Seciuity  Coimcil 
Resolution  1267. 

(b)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  for  the  exportation, 
reexportation,  sale,  or  supply,  directiy 
or  indirectly,  of  goods,  software, 
technology,  and  services  to  ensure  the 
safety  of  civil  aviation  and  safe 
operation  of  U.S.-origin  commercial 
passenger  aircraft. 

§  545.51 5    Certain  transactions  related  to 
patents,  trademarks,  and  copyrights 
authorized. 

(a)  All  of  the  following  transactions  in 
connection  with  patent,  trademark, 
copyright  or  other  intellectual  property 
protection  in  the  United  States  or 
Afghanistan  are  authorized: 

(1)  The  filing  and  prosecution  of  any 
application  to  obtain  a  patent, 
trademark,  copyright  or  other  form  of 
intellectual  property  protection, 
including  importation  of  or  dealing  in 
services  or  payment  for  services  from 
the  Taliban,  persons  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201,  or  from  persons 
within  the  territory  of  Afghanistan 
controlled  by  the  Taliban  connected  to 
such  intellectual  property  protection; 

(2)  The  receipt  of  patent,  trademark, 
copyright,  or  other  form  of  intellectual 
property  protection; 

(3)  The  renewal  or  maintenance  of  a 
patent,  trademark,  copyright  or  other 
form  of  intellectual  property  protection; 
and 

(4)  The  filing  and  prosecution  of 
opposition  or  infiingement  proceedings 
with  respect  to  a  patent,  trademark, 
copyright  or  other  form  of  intellectual 
property  protection,  or  the  entrance  of  a 
defense  to  any  such  proceedings. 


(b)  Nothing  in  this  section  affects 
obligations  imder  any  other  provision  of 

law. 

§545.516    Certain  payments  to  or  from  ttie 
territory  of  Afghanistan  controlled  by  the 
Taliban. 

(a)  United  States  financial 
institutions,  as  defined  in  §  545.314.  are 
authorized  to  process  transfers  of  funds 
to  or  from  the  territory  of  Afghanistan 
controlled  by  the  Taliban  if  the  transfer 
is  covered  in  full  by  any  of  the  following 
conditions  and  does  not  involve 
debiting  a  blocked  account  on  the  books 
of  a  U.S.  financial  institution: 

(1)  The  transfer  arises  from  an 
underlying  transaction  that  has  been 
authorized  by  a  specific  license,  general 
license,  or  nongovernmental 
organization's  registration  number 
issued  pursuant  to  this  part;  or 

(2)  The  transfer  arises  &t)m  an 
underlying  transaction  that  is  not 
prohibited  by  or  that  is  exempted  from 
the  prohibitions  of  this  part,  such  as  an 
exportation  of  information  or 
informational  materials  to  the  territory 
of  Afghanistan  controlled  by  the 
Taliban,  a  travel-related  remittance,  or 
payment  for  the  shipment  of  a  donation 
of  articles  to  relieve  human  suffering. 

(b)  With  respect  to  transactions 
meeting  the  conditions  of  paragraph  (a) 
of  this  section,  before  a  United  States 
depository  institution  initiates  a 
payment  on  behalf  of  any  U.S.  non-bank 
customer,  or  credits  a  transfer  to  the 
accoiuit  on  its  books  of  the  ultimate 
beneficiary,  the  United  States 
depository  institution  must  determine 
that  the  underlying  transaction  is  not 
prohibited  by  this  part.  To  meet  this   ■ 
requirement,  a  United  States  depository 
institution  must  either  obtain  a  copy  of 
the  applicable  specific  license  or 
nongovernmental  organization's 
registration  number  or  obtain  a 
certification  from  the  customer  or 
beneficiary  confirming  that  the 
transaction  is  authorized  by  a  general 
license  or  not  prohibited  by  this  part. 
Such  a  certification  will  not  meet  the 
requirements  of  this  section  if  the 
United  States  depository  institution 
knows  or  has  reason  to  know  that  any 
part  of  the  certification  is  false. 

§  545.51 7    Authorization  of  emergerKy 
medical  services. 

The  provision  of  nonscheduled 
emergency  medical  services  in  the 
United  States  to  persons  whose  property 
or  interests  in  property  are  blocked 
pursuant  to  §  545.201  is  authorized, 
provided  that  all  receipt  of  payment  for 
such  services  must  be  specifically 
licensed. 
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f  545.51 8    Inv— tment  and  reinvestment  of 
certain  fund*. 

Subject  to  the  requirements  of  • 
§  545.203,  U.S.  financial  institutions  are 
authorized  to  invest  and  reinvest  assets 
blocked  pursuant  to  §  545.201,  subject 
to  the  following  conditions: 

(a)  The  assets  representing  such 
investments  and  reinvestments  are 
credited  to  a  blocked  accoimt  or 
subaccount  which  is  held  in  the  same 
name  at  the  same  U.S.  financial 
institution,  or  within  the  possession  or 
control  of  a  U.S.  person,  but  funds  shall 
not  be  transferred  outside  the  United 
States  for  this  purpose; 

(b)  The  proceeds  of  such  investments 
and  reinvestments  shall  not  be  credited 
to  a  blocked  account  or  subaccount 
under  any  name  or  designation  that 
differs  from  the  name  or  designation  of 
the  specific  blocked  accoimt  or 
subaccount  in  which  such  funds  or 
seciuities  were  held;  and 

(c)  No  immediate  financial  or 
economic  benefit  accrues  (e.g.,  through 
pledging  or  other  use)  to  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201. 

f  545.51 9    Payments  and  transfers 
authorized  for  goods  and  services  exported 
to  the  territory  of  Afghanistan  controlled  by 
the  Taliban  prior  to  the  effective  date. 

(a)  Specific  Ucenses  may  be  issued  on 
a  case-by-case  basis  to  permit  payment 
involving  an  irrevocable  letter  of  credit 
issued  or  confirmed  by  a  U.S.  bank,  or 

a  letter  of  credit  reimbursement 
confirmed  by  a  U.S.  bank,  from  a 
blocked  account  or  otherwise,  of 
amounts  owed  to  or  for  the  benefit  of  a 
person  with  respect  to  goods,  software, 
technology,  or  services  exported  prior  to 
the  effective  date,  directly  or  indirectly 
to  the  territory  of  Afghanistan  controlled 
by  the  Taliban,  or  to  third  cotmtries  for 
an  entity  operated  from  territory  of 
A^anistan  controlled  by  the  Taliban, 
or  for  the  benefit  of  the  Taliban,  where 
the  license  application  presents 
evidence  satisfactory  to  the  Office  of 
Foreign  Assets  Control  that  the 
exportation  occurred  prior  to  the 
effective  date  (such  evidence  may 
include,  for  example,  the  bill  of  lading, 
the  air  waybill,  the  purchaser's  written 
confirmation  of  completed  services, 
customs  documents,  and  insurance 
dociunents). 

(b)  This  section  does  not  authorize  the 
exportation  of  goods,  sofhvare, 
technology,  or  services  aher  the 
effective  date  pursuant  to  a  contract 
entered  into,  or  partially  performed, 
prior  to  the  effective  date. 


§  545.520    Noncommercial  personal 
remittances  to  or  from  the  territory  of 
Afghanistan  controlled  by  ttie  Taliban. 

United  States  financial  institutions,  as 
defined  in  §  545.314,  are  authorized  to 
process  transfers  of  funds  to  or  from  the 
territory  of  Afghanistan  controlled  by 
the  Taliban  in  cases  in  which  the 
transfer  involves  a  noncommercial, 
personal  remittance,  provided  the 
beneficiary  is  not  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201  or  any 
other  part  of  this  chapter  and  the 
transfer  is  not  by,  to,  or  through  a 
person  whose  property  or  interests  in 
property  are  blocked  pursuant  to 
§  545.201  or  any  other  part  of  this 
chapter  V. 

§  545.521     Transactions  related  to  U.S. 
citizens  residing  in  the  territory  of 
Afgiianlstan  controlled  by  ttie  Taliban. 

U.S.  citizens  who  reside  on  a 
permanent  basis  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban 
are  authorized  to  engage  in  transactions 
within  the  territory  of  Afghanistan 
controlled  by  the  Taliban  ordinarily 
incident  to  their  routine  and  necessary 
maintenance  and  other  personal  living 
expenses. 

Note  to  §  545.521.  This  provision  does  not 
authorize  U.S.  financial  institutions,  as 
defined  in  §  545.314,  to  transfer  funds  to 
persons  whose  property  or  interests  in 
property  are  blocked  pursuant  to  §  545.201. 

§  545.522    Operation  of  accounts. 

The  operation  of  an  account  in  a  U.S. 
financial  institution,  as  defined  in 
§  545.314,  for  a  natural  person  in  the 
territory  of  Afghanistan  controlled  by 
the  Taliban,  other  than  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201,  is  hereby 
authorized;  however,  such  operation 
may  not  include  the  execution  of 
transactions  in  support  of  transactions 
or  activities  prohibited  by  subpart  B  of 
this  part. 

§  545.523    Extensions  or  renewals  of  letters 
of  credit  authorized. 

(a)  The  extension  or  renewal,  at  the 
request  of  the  account  party,  of  a  letter 
of  credit  or  a  standby  letter  of  credit 
issued  or  confirmed  by  a  U.S.  financial 
institution  is  authorized,  provided  the 
transfer  of  funds  is  not  made  to  a 
blocked  account. 

(b)  Transactions  conducted  pursuant 
to  this  section  must  be  reported  to  the 
Compliance  Programs  Division  of  the 
Office  of  Foreign  Assets  Control,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Ave.,  NW.,  Annex, 
Washington,  D.C.  20220,  within  10  days 
after  completion  of  the  transaction. 


§  545.524    Extensions  or  renewals  of  loan*. 

Specific  licenses  may  be  issued  on  ^ 
case-by-case  basis  for  rescheduling 
loans  or  otherwise  extending  the 
matiuities  of  existing  loans,  and  for 
charging  fees  or  interest  at  commercially 
reasonable  rates  in  connection 
therewith,  provided  that  no  new  funds 
or  credits  are  thereby  transferred  or 
extended  to  the  Taliban,  persons  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  545.201,  or 
persons  in  the  territory  of  Afghanistan 
controlled  by  the  Taliban. 

S  545.525    Certain  services  relating  to 
participation  In  various  events  and 
activities  authorized. 

(a)  The  importation  into  the  United 
States  or  other  dealing  in  services 
originating  in  the  territory  of 
Afghanistan  controlled  by  the  Taliban  is 
authorized  where  such  services  are 
performed  in  the  United  States  by  a 
person  ftt)m  the  territory  of  Afghanistan 
controlled  by  the  Taliban  who  enters  the 
United  States  on  a  visa  issued  by  the 
State  Department  for  the  purpose  of,  or 
which  services  relate  directly  to, 
participation  in  a  public  conference, 
performance,  exhibition  or  similar 
event,  provided  such  services  are 
consistent  with  that  purpose. 

(b)  Persons  otherwise  qualified  for  a 
non-immigrant  visa  under  categories  A- 
3  and  G-5  (attendants,  servants  and 
personal  employees  of  aliens  in  the 
United  States  on  diplomatic  status),  D 
(crewmen),  F  (students),  I  (information 
media  representatives),  J  (exchange 
visitors),  M  (non-academic  students),  O 
and  P  (aliens  with  extraordinary  ability, 
athletes,  artists  and  entertainers),  Q 
(international  cultural  exchange 
visitors),  R  (religious  workers),  or  S 
(witnesses)  are  authorized  to  carry  out 
in  the  United  States  those  activities  for 
which  such  a  visa  has  been  granted  by 
the  U.S.  State  Department. 

(c)  Persons  otherwise  qualified  for  a 
visa  under  categories  E-2  (treaty 
investor),  H-lb  (temporary  worker),  or  L 
(intra-company  transferee)  and  all 
immigrant  visa  categories  are  authorized 
to  carry  out  in  the  United  States  those 
activities  for  which  such  a  visa  has  been 
granted  by  the  U.S.  State  Department, 
provided  that  the  persons  are  not 
coming  to  the  United  States  to  work  as 
an  agent,  employee  or  contractor  of  the 
Taliban,  or  a  person  whose  property  or 
interests  in  property  are  blocked 
pursuant  to  §  545.201,  or  a  business 
entity  or  other  organization  territory  of 
Afghanistan  controlled  by  the  Taliban. 
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§545.526    Certain  importations  for 
diplomatic  or  official  personnel  authorized. 
All  transactions  ordinarily  incident  to 
the  importation  into  the  United  States  of 
any  goods,  software,  technology  or 
services  fitjm  the  territory  of 
Afghanistan  controlled  by  the  Taliban 
that  are  not  for  sale  and  are  destined  for 
official  or  personal  use  by  personnel 
employed  by  the  diplomatic  missions  of 
the  Taliban  to  the  United  States  and  to 
international  organizations  located  in 
the  United  States  are  authorized,  unless 
the  importation  is  otherwise  prohibited 
by  law. 

§545.527    Diplomatic  pouches. 

All  transactions  in  connection  with 
the  importation  into  the  United  States 
from  the  territory  of  Afghanistan 
controlled  by  the  Taliban,  or  the 
exportation  from  the  United  States  to 
the  territory  of  Afghanistan  controlled 
by  the  Taliban,  of  diplomatic  pouches 
and  their  contents  are  authorized. 

Subpart  F — Reports 

§545.601    Records  and  reports. 

For  provisions  relating  to  required 
records  and  reports,  see  part  501, 
subpart  C,  of  this  chapter. 
Recordkeeping  and  reporting 
requirements  imposed  by  part  501  of 
this  chapter  with  respect  to  the 
prohibitions  contained  in  this  part  are 
considered  requirements  arising 
pursuant  to  this  part. 

Subpart  G — Penalties 

§545.701    Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasvuy  pursuant  to  this  part  or 
otherwise  under  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Public  Law  101-410,  as  amended, 
28  U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penalty  not  to  exceed 
$11,000  per  violation  may  be  imposed 
on  any  person  who  violates  or  attempts 
to  violate  any  license,  order,  or 
regulation  issued  under  the  Act; 

(2)  Whoever  willfully  violates  or 
willfully  attempts  to  violate  any  license, 
order,  or  regulation  issued  under  the 
Act,  upon  conviction,  shall  be  fined  not 
more  than  $50,000,  and  if  a  natural 
person,  may  also  be  imprisoned  for  not 
more  than  10  years;  and  any  officer, 
director,  or  agent  of  any  corporation 


who  knowingly  participates  in  such 
violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  Act  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  also  directed  to  18 
U.S.C.  1001(a),  which  provides  that 
whoever,  in  any  matter  within  the 
jurisdiction  of  the  executive,  legislative, 
or  judicial  branch  of  the  Government  of 
the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  scheme,  or  device,  a 
material  fact,  or  makes  any  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation,  or  makes  or  uses  any 
materially  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

§545.702    Prepenalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  puirsuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  piusuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalty  by  issuing  a 
prepenalty  notice.  The  prepenalty 
notice  shall  be  in  writing.  The 
prepenalty  notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Contents  of  notice — (1)  Facts  of 
violation.  The  prepenalty  notice  shall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  and 
state  the  amount  of  the  proposed 
monetary  penalty. 

(2)  Right  to  respond.  The  prepenalfy 
notice  also  shall  inform  the  respondent 
of  respondent's  right  to  make  a  written 
presentation  within  the  applicable  30 
day  period  set  forth  in  section  545.703 
as  to  why  a  monetary  penalty  should 
not  be  imposed  or  why,  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amount  than  proposed. 

(cj  Informal  settlement  prior  to 
issuance  of  prepenalty  notice.  At  any 
time  prior  to  the  issuance  of  a 
prepenalfy  notice,  an  alleged  violator 


may  request  in  writing  that,  for  a  period 
not  to  exceed  sixty  (60)  days,  the  agency 
withhold  issuance  of  the  prepenalfy 
notice  for  the  exclusive  purpose  of 
effecting  setUement  of  the  agency's 
potential  civil  monetary  penalfy  claims. 
In  the  event  the  Director  grants  the 
request,  under  terms  and  conditions 
within  his  discretion,  the  Office  of 
Foreign  Assets  Control  will  agree  to 
withhold  issuance  of  the  prepenalfy 
notice  for  a  period  not  to  exceed  60  days 
and  will  enter  into  setUement 
negotiations  of  the  potential  civil 
monetary  penalfy  claim. 

§  545.703    Response  to  prepenalty  notice; 
informal  settlement. 

(a)  Deadline  for  response.  The 
respondent  may  submit  a  response  to 
the  prepenalfy  notice  within  the 
applicable  30  day  period  set  forth  in  this 
paragraph.  The  Director  may  grant,  at 
his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalfy  notice.  The  failure  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  peuagraph  shall 
be  deemed  to  be  a  waiver  of  the  right  to 
respond. 

(1)  Computation  of  time  for  response. 
A  response  to  the  prepenalty  notice 
must  be  postmarked  or  date-stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OFAC 
by  courier)  on  or  before  the  30th  day 
after  the  postmark  date  on  the  envelope 
in  which  the  prepenalfy  notice  was 
mailed.  If  the  respondent  refused 
delivery  or  otherwise  avoided  receipt  of 
the  prepenalfy  notice,  a  response  must 
be  postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control.  If 
the  prepenalfy  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S.  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  of 
delivery. 

(2)  Extensions  of  time  for  response.  If 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  day.  Any 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  specific  request  to  the 
Office  of  Foreign  Assets  Control. 

(b)  Form  ana  method  of  response.  The 
response  must  be  submitted  in  writing 
and  may  be  handwritten  or  typed.  The 
response  need  not  be  in  any  particular 
form.  A  copy  of  the  written  response 
may  be  sent  by  facsimile,  but  the 
original  also  must  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
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Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response.  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address, 
telephone  number,  and  facsimile 
number,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted. 

(3)  A  written  response  shoiUd  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  response.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived. 
The  written  response  also  should  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amoimt  than  proposed. 

(d)  Default.  If  the  respondent  elects 
not  to  submit  a  written  response  within 
the  time  limit  set  forth  in  paragraph  (a) 
of  this  section,  the  Office  of  Foreign 
Assets  Control  will  conclude  that  the 
respondent  has  decided  not  to  respond 
to  the  prepenalty  notice.  The  agency 
generally  will  then  issue  a  written 
penalty  notice  imposing  the  penalty 
proposed  in  the  prepenalty  notice. 

(e)  Informal  settlement.  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalty  notice,  the  respondent  or 
respondent's  representative  may  contact 


the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  However,  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  communication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occiured.  The  amount  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  civil  penalty 
that  might  finally  be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  time  limit  specified  in 
paragraph  (a)  of  this  section  for  written 
response  to  the  prepenalty  notice 
remains  in  effect  unless  additional  time 
is  granted  by  the  Office  of  Foreign 
Assets  Control. 

(f)  Representation.  A  representative  of 
the  respondent  may  act  on  behalf  of  the 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  Assets  Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenalty 
notice  must  be  preceded  by  a  written 
letter  of  representation,  imless  the 
prepenalty  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

§  545.704    Penalty  imposition  or 
wittKlrawai. 

(a)  No  violation.  If,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  shall 
notify  the  respondent  in  writing  of  that 


determination  and  of  the  cancellation  of 
the  proposed  monetary  penalty. 

(b)  Violation.  (1)  If,  after  considering 
any  written  response  to  the  prepenalty 
notice,  or  default  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  authorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  violation  and  the 
imposition  of  the  monetary  penalty. 

(2)  The  penalty  notice  shall  inform 
the  respondent  that  payment  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  pursuant  to  31 
U.S.C.  7701  and  that  such  number  will 
be  used  for  piuposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 

(4)  The  issuance  of  the  penalty  notice 
finding  a  violation  and  imposing  a 
monetary  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  federal  district  court. 

§  545.705    Administrative  collection; 
referral  to  United  States  Department  of 
Justice. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  within  30 
days  of  the  date  of  mailing  of  the 
penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  a  federal  district  court. 
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Subpart  H — Procedures 

§545.801    Procedures. 

For  license  application  procediu^s 
and  procedures  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a).,  see  part  501,  subpart  D.  of  this 
chapter. 

§  545.802    Delegation  by  ttte  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  piu'suant 
to  Executive  Order  13129  of  July  4,  1999 


(64  FR  36759,  July  7, 1999)  and  any 
further  Executive  orders  relating  to  the 
national  emergency  declared  in 
Executive  Order  13129  may  be  taken  by 
the  Director  of  the  Office  of  Foreign 
Assets  Control  or  by  any  other  person  to 
whom  the  Secretary  of  the  Treasiuy  has 
delegated  authority  so  to  act. 

Subpart  I — Paperwork  Reduction  Act 

§  545.901    Paperwork  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  ("OMB") 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 


procedures  (including  those  pursuant  to 
statements  of  licensing  policy),  and 
other  procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Dated:  December  26.  2000. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  2,  2001. 
Elisabeth  A.  Bresee, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
[FR  Doc.  01-690  Filed  1-5-01;  3:53  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  rto.  981203295-0355-05] 

RIN  0660-ZA06;  CFOA  11.552 

Technology  Opportunities  Program 

AGENCY:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  issues  this 
Notice  describing  the  conditions  under 
which  applications  will  be  received 
under  the  Technology  Opportunities 
Program  (TOP)  and  how  NTIA  will 
determine  which  applications  it  will 
fund.  TOP  promotes  the  widespread 
availability  and  use  of  digital  network 
technologies  in  the  public  and  non- 
profit sectors. 

To  accomplish  this  objective,  TOP 
provides  matching  grants  to  state,  local, 
and  tribal  governments  and  non-profit 
entities  for  model  projects  that 
demonstrate  innovative  uses  of  digital 
network  technologies  in  underserved 
communities.  TOP  projects  address 
specific  challenges  and  realize 
opportunities  in  such  areas  as  lifelong 
learning,  community  and  economic 
development,  government  and  public 
services,  safety,  health,  and  culture  and 
the  arts. 

DATES:  Complete  applications  for  the 
Fiscal  Year  2001  TOP  grant  program 
must  be  mailed  or  hand-carried  to  the 
address  indicated  below  and  received 
by  NTIA  no  later  than  8:00  P.M.  EST, 
March  22,  2001. 

ADDRESSES:  Applications  must  be 
mailed  to:  Technology  Opportimities 
Program  National  Telecommimications 
and  Information  Administration  U.S. 
Department  of  Commerce  1401 
Constitution  Avenue.  NW.  HCHB,  Room 
4092  Washington.  DC  20230  or  hand- 
delivered  to:  Technology  Opportimities 
Program  National  Telecommunications 
and  Information  Administration  U.S. 
Department  of  Commerce  HCHB,  Room 
1874  1401  Constitution  Avenue.  NW. 
Washington.  DC  20230.  Room  1874  is 
located  at  entrance  #10  on  15th  Street 
NW..  between  Pennsylvania  and 
Constitution  Avenues. 

FOR  FURTHER  INFORMATION.  CONTACT: 
Stephen  J.  Downs.  Director  of  the 
Technology  Opportimities  Program. 
Telephone:  202-482-2048;  fax:  202- 
501-5136;  e-mail:  top@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION: 


Authority 

Consolidated  Appropriations  Act  for 
FY2001,  Pub.  L.  106-553. 

Eligible  Organizations 

All  non-profit  entities  (including,  but 
not  limited  to,  non-profit  community- 
based  organizations,  non-profit  health 
care  providers,  public  health 
institutions,  schools,  libraries, 
museiuns,  colleges,  universities,  public 
safety  providers)  and  state,  local,  and 
tribal  governments  are  eligible  to  apply. 
Although  individuals  and  for-profit 
organizations  are  not  eligible  to  apply, 
they  are  encouraged  to  participate  as 
project  partners. 

Funding  Availability 

Approximately  $42.5  million  is 
available  for  federal  assistance.  A  small 
amount  of  funds  that  have  been 
deobligated  from  grants  awarded  m 
previous  fiscal  years  may  also  be 
available  for  Fiscal  Year  2001  grants. 
Based  on  past  experience,  NTIA  expects 
this  year's  grant  roimd  to  be  very 
competitive.  In  Fiscal  Year  2000,  NTIA 
received  over  660  applications 
collectively  requesting  more  than  $270 
million  in  federal  funds.  From  these 
applications,  the  Department  of 
Commerce  announced  35  awards 
totaling  $13.9  million  in  federal  funds. 

Award  Amounts 

An  applicant  may  request  up  to  a  total 
of  $900,000  in  funds  fit)m  NTIA.  TOP 
expects  the  federal  amounts  awarded  to 
range  from  $200,000  to  $900,000,  with 
an  average  of  approximately  $500,000. 

Matching  Funds  Requirements 

Grant  recipients  under  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
Applicants  must  dociunent  their 
capacity  to  provide  matching  funds. 
Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  contributions. 

NTIA  will  provide  up  to  50  percent  of 
the  total  project  cost,  unless  the 
applicant  can  document  extraordinary 
circumstances  warranting  a  grant  of  up 
to  75  percent.  Grant  funds  under  this 
program  are  usually  released  in  direct 
proportion  to  local  matching  funds 
utilized  and  documented  as  having  been 
expended. 

Generally,  federal  funds  may  not  be 
used  as  matching  funds,  except  as 
provided  by  federal  statute.  If  you  plan 
to  use  funds  from  a  federal  agency,  you 
should  contact  the  federal  agency  that 
administers  the  funds  in  question  and 
obtain  documentation  from  that 
agency's  Office  of  General  Counsel  to 
support  the  use  of  federal  funds  for 
matching  purposes. 


Completeness  of  Application 

TOP  will  initially  review  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  The  required 
elements  are  listed  and  described  in  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  2001.  Each  of  the  required 
elements  must  be  present  and  clearly 
identified.  Failure  to  do  so  may  result  in 
rejection  of  the  application. 

Application  Deadline 

As  noted  above,  complete 
applications  for  the  Fiscal  Year  2001 
TOP  grant  program  must  be  received  by 
NTIA  no  later  than  8  p.m.  est,  March  22, 
2001.  A  postmark  date  is  not  sufficient. 
Applications  which  have  been  provided 
to  a  delivery  service  on  or  before  March 
21.  2001.  with  "delivery  guaranteed" 
before  8  p.m.  on  March  22,  2001,  will 
be  accepted  for  review  if  the  applicant 
can  document  that  the  application  was 
provided  to  the  delivery  service  with 
delivery  to  the  address  listed  above 
guaranteed  prior  to  the  closing  date  and 
time.  Applications  will  not  be  accepted 
via  facsimile  machine  transmission  or 
electronic  mail.  NTIA  anticipates  that  it 
will  take  approximately  six  months  to 
complete  the  review  of  applications  and 
make  final  funding  decisions. 

Program  Funding  Priorities 

While  access  to  computers  and  the 
Internet  among  underserved 
popiilations  is  increasing,  effective  use 
of  digital  network  technologies 
continues  to  lag  in  underserved 
communities  and  the  organizations  that 
serve  them.'  Across  the  coimtry.  various 
groups  of  people  and  geographic 
conununities  face  technological, 
economic,  physical,  linguistic,  or 
cultural  barriers  that  limit  or  prevent 
their  use  of  digital  network  technologies 
or  vital  services.  Through  TOP,  NTIA 
provides  underserved  communities  with 
opportimities  to  overcome  these  barriers 
and  explore  the  benefits  that  emerging 
digital  network  technologies  offer. 

TOP  projects  demonstrate  creative 
uses  of  digital  networlts  to  address 
challenges  in  the  public  and  non-profit 
sectors.  All  funded  projects  must  be 
interactive  in  that  they  allow  end  users 
to  share  information  with  each  other  or 
gain  access  to  information  on  an  on- 
demand  basis,  as  opposed  to  a  one-way 


'  Recent  NTIA-sponsored  reports,  including 
Falling  Through  the  Net,  Toward  Digital  Inclusion 
and  Historically  Black  Colleges  and  Universities: 
An  Assessment  of  Networking  and  Connectivity, 
provide  more  details  on  the  levels  of  access  among 
specific  communities.  These  reports  are  accessible 
via  NTIA's  home  page  at  http://www.ntia.doc.gov. 
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or  broadcast  basis. ^  TOP  supported 
projects  must  also  involve 
communication  and  new  partnerships 
among  multiple  imaffiliated 
organizations  or  enable  direct, 
interactive  communication  between  an 
organization  and  the  public  it  serves. 

Fundamental  to  any  TOP  project  is 
the  applicant's  vision  of  how  to  use 
networks  to  address  specific  challenges 
and  realize  opportunities  in  such  areas 
as  lifelong  learning,  community  and 
economic  development,  government 
and  public  services,  safety,  health,  and 
cultiue  and  the  arts.  Ratl^er  than  simply 
requesting  funds  to  build  capacity  or 
upgrade  existing  equipment,  each 
application  should  describe  a  project 
that  identifies  specific  problems, 
proposes  creative  solutions,  and 
postulates  measurable  outcomes. 

As  a  national  program,  TOP 
emphasizes  innovation,  learning,  and 
diffusion  of  new  ideas  and  practical 
knowledge.  Each  TOP-supported  project 
must  be  innovative  in  the  sense  that  it 
represents  a  departure  from  how  other 
communities  and  groups  across  the 
coimtry  are  using  network  technology  to 
address  pressing  challenges.  Each  TOP 
project  should  yield  new  insights  into 
how  best  to  use  network  technology  and 
offer  opportunities  to  learn  what  works 
well  and  what  doesn't.  Because  these 
grants  will  serve  as  national  models  for 
other  communities.  NTIA  expects  each 
project  to  include  provisions  for 
thorough  evaluations  that  will  provide 
valid  and  reliable  data  as  well  as 
valuable  lessons  learned  to  be  shared 
with  others  interested  in  the  project. 

For  the  FY  2001  grant  competition, 
TOP  is  especially  interested  in  projects 
that  involve: 

•  Broadband  technologies  that  bring 
very  high-speed  communications 
directly  to  end  users; 

•  Mobile  wireless  communication 
technologies  that  offer  end  users  greater 
flexibility  in  how,  where,  and  when 
they  access  information; 

•  Empowering  end  users  to  move 
beyond  passive  information 
consumption  to  become  valued 
contributors  to  the  development, 
modification,  and  expansion  of  shared 
information  resources; '' 

•  Emerging  data  sharing  techniques 
that  facilitate  the  seamless  and  secure 


^  An  "end  user"  is  an  individual  who  directly 
utilizes  the  network  technology. 

^  For  example,  once  isolated  communities  now 
use  Internet  technology  to  collect  and  express  their 
histories;  children  have  become  agents  of 
community  change  as  they  have  used  network 
technology  to  collect  information,  provide  analysis, 
and  contribute  to  the  public  policy  dialogue  in  their 
communities;  and  citizens  are  exploring  the 
creation  of  databases  which  enrich  the  resources 
made  available  by  local  and  state  governments. 


exchange  of  information  across 
organizational  boundaries;  and 

•  Sustainable  strategies  to  pool 
community  demand  to  support  the 
widespread  availability  of  digital 
network  services. 

As  in  past  years.  TOP  is  also 
especially  interested  in  projects 
developed  by  smaller,  locally-based 
organizations  that  both  serve  and 
represent  underserved  communities 
across  the  nation.  For  example,  these 
organizations  may  include  but  are  not 
limited  to:  community-based 
organizations;  small  non-profits; 
colleges  and  universities  serving  rural 
communities;  Minority  Serving 
Institutions  (Historically  Black  Colleges 
and  Universities.  Hispanic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities);  and  organizations 
representing  Empowerment  Zones  and 
Enterprise  Communities. 

In  previous  fiscal  years,  NTIA 
supported  planning  projects  whose 
primary  goal  was  to  develop  strategies 
for  the  development  of  network 
technologies.  The  emphasis  for  Fiscal 
Year  2001  is  on  projects  that  develop 
and  use  network  technologies.  NTIA 
will,  however,  support  projects  that 
incorporate  some  planning  activities  as 
part  of  the  proposed  project. 

Limitations  on  Project  Scope 

Each  TOP  project  is  expected  to 
include  a  range  of  activities  that  support 
project  development,  implementation, 
and  evaluation.  However.  TOP  will  not 
support  projects  whose  primary  purpose 
is  to  develop  hardware  or  software,  to 
provide  training  on  the  use  of  the 
network  technologies,  or  to  build  voice- 
based  systems.  Details  on  these 
restrictions  are  discussed  below. 

(1)  Hardware  or  Software 
Development  Projects.  Some  projects 
may  require  limited  software 
development  or  the  customization  or 
modification  of  existing  software  or 
hardware  in  order  to  meet  particular 
end-user  requirements  or  to  enable  the 
exchange  of  information  across 
networks.  However,  the  creation  of  a 
software  or  hardware  product  cannot  be 
a  project's  primary  purpose. 

(2)  Training  Projects.  While  TOP  does 
consider  training  to  be  an  essential 
aspect  of  most  projects,  TOP  will  not 
support  projects  whose  primary  purpose 
is  to  provide  training  in  the  use  of 
software  applications,  Internet  use.  or 
other  use  of  network  technologies. 

(3)  Voice-based  Systems.  Two-way. 
interactive  voice  networks  are  an 
important  element  of  the  existing 
network  systems.  Voice  as  a  means  for 
conveying  information  and  voice  input 
tools  play  critical  roles  in  ensuring 


people  with  disabilities  have  access  to 
network  technology.  However,  TOP  will 
not  support  projects  whose  primary 
purpose  is  to  either  build  or  install 
voice-based  communication  networks 
such  as  call  centers,  two-way  radio 
networks,  enhanced-911  and  311 
systems,  or  800  MHZ  radio  systems. 

Review  Criteria 

Reviewers  will  review  and  rate  each 
application  using  the  following  criteria. 
The  relative  weights  of  each  criterion 
are  identified  in  parentheses. 

1 .  Project  Purpose  (20%) 

Each  application  should  describe  a 
clearly  defined  project  that  focuses  on 
underserved  communities.  In  this 
criterion,  reviewers  will  judge  each 
application  on  (1)  the  overall  design  of 
the  project  and  (2)  the  degree  to  which 
it  provides  opportunities  for 
underserved  communities. 

In  assessing  the  project  design, 
reviewers  will  examine  the  degree  to 
which  the  applicant  clearly:  Defines  the 
problem(s)  within  the  community  to  be 
served  and  describes  its  severity; 
proposes  creative  and  practical  means  of 
addressing  the  community's  problem(s) 
employing  digital  network  technologies; 
and  identifies  anticipated  outcomes  and 
that  are  both  realistic  and  measurable. 
Reviewers  will  also  assess  the  degree  to 
which  an  applicant  convincingly  links 
the  three  major  elements — problem(s), 
solution(s).  and  outcome(s). 

Reviewers  will  assess  the  degree  to 
which  the  project  targets  underserved 
communities  and  populations,  and  the 
degree  to  which  the  proposed  project 
will  address  the  circumstances  and 
challenges  (such  as  poverty,  low 
literacy,  disabilities,  high 
unemployment,  low  educational 
achievement,  high  crime  rate,  poor 
health  status,  etc.)  they  face. 

2.  Innovation  (20%) 

Reviewers  will  assess  innovation  by 
examining  both  the  technology  to  be 
used  and  the  application  of  technology 
in  a  particular  setting,  to  serve  a 
particular  population,  or  to  solve  a 
particular  problem.  TOP  defines 
innovation  broadly.  For  example, 
projects  that  involve  imaginative 
partnerships,  the  introduction  of  new 
business  processes  designed  to  offer 
more  effective  services,  untested 
strategies  for  overcoming  access 
barriers,  or  new  techniques  that 
transform  inter-organizational 
relationships  can  all  be  considered 
innovative.  TOP  encourages  applicants 
to  experiment  with  leading  edge 
technologies.  It  is.  however,  the 
creativity  behind  the  application  of  the 
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technology  to  meet  community  needs 
that  ultimately  detennines  the  level  of 
innovation. 

Using  their  experience  in  their 
respective  fields,  reviewers  will 
examine  each  project  in  a  national 
context  and  evaluate  (1)  how  an 
application  compares  with, 
complements,  and  improves  on  the 
existing  base  of  knowledge  and  project 
practices  and  (2)  what  insight(s)  the 
proposed  project  could  add  to  what  is 
known  about  using  digital  network 
technology  as  a  solution  to  problems  in 
its  particular  field. 

3.  Diffusion  Potential  (20%) 

The  innovations  and  approaches  to  be 
demonstrated  in  any  proposed  project 
should  contain  the  potential  to  be 
diffused  broadly  throughout  the 
coimtry.  NTTA  expects  that  each 
awarded  project  will  serve  as  a  model 
for  other  communities  to  follow. 

To  assess  this  potential  for  diffusion, 
reviewers  will  consider  four  factors: 

(1)  The  degree  to  which  the  problem 
identified  by  the  applicant  is  common 
to  many  communities; 

(2)  The  relative  advantage  of  the 
project's  innovations  over  established 
approaches  to  addressing  the  specified 
problems; 

(3)  The  ease  of  replication  and 
adaptation,  based  on  considerations 
such  as  cost  and  complexity;  and 

(4)  The  applicant's  plans  and  budget 
resources  dedicated  to  disseminate 
actively  the  knowledge  gained  from  the 
project's  successes  and  failures. 

4.  Project  Feasibility  (15%) 

In  assessing  the  feasibility  of  each 
application,  reviewers  will  focus  on  six 
issues:  the  technical  approach,  the 
qualifications  of  the  project  staff,  the 
proposed  budget,  the  implementation 
schedule,  plans  for  protecting  privacy, 
and  the  appUcant's  plan  for  sustaining 
the  project  beyond  Uie  grant  period. 

(1)  In  assessing  technical  approach, 
reviewers  will  examine  the  degree  to 
which  the  proposed  system  would  work 
and  operate  with  other  systems; 
technological  alternatives  that  have 
been  considered;  designs  for  system 
maintenance  and  periodic  upgrades; 
and  plans  project  expansion.  Applicants 
are  expected  to  make  use  of  existing 
infrastructure  and  commercially 
available  telecommunications  services, 
imless  extraordinary  cinnimstances 
require  the  construction  of  new  network 
facilities. 

(2)  In  assessing  the  qualifications  of 
the  project  team,  reviewers  will  assess 
the  applicant  and  its  partners  to 
determine  if  they  have  the  resources, 
expertise,  and  experience  necessary  to 


undertake,  evaluate,  and  complete  the 
project  and  disseminate  results  within 
the  proposed  period. 

(3)  Reviewers  will  analyze  the  budget 
in  terms  of  clarity  and  cost- 
dffectiveness.  The  proposed  budget 
should  be  appropriate  to  the  tasks 
proposed  and  sufficiently  detailed  so 
that  reviewers  can  easily  understand  the 
relationship  of  items  in  the  budget  to 
the  project  narrative. 

(4)  Reviewers  also  will  assess  the 
degree  to  which  the  implementation 
process  is  comprehensive,  reasonable, 
and  can  be  completed  in  the  proposed 
time  fiame. 

(5)  Reviewers  will  evaluate  the 
applicant's  plans  to  safeguard  the 
privacy  of  the  project's  end  users  and 
others  affected  by  the  project. 

(6)  Finally,  reviewers  will  examine 
the  applicant's  strategies  to  sustain  the 
project  after  the  completion  of  the  grant. 

5.  Community  Involvement  (15%) 

Each  apphcation  will  be  rated  on  the 
overall  level  and  breadth  of  community 
involvement  in  the  development  and 
implementation  of  the  proposed  project. 
Reviewers  will: 

(1)  Analyze  the  applicant's 
partnerships  to  ensure  that  they  include 
linkages  among  unaffiliated 
organizations  (from  the  public,  non- 
profit, or  private  sectors)  as  an  ongoing 
and  integral  part  of  project  planning  and 
implementation.  TOP  considers  partners 
to  be  organizations  that  supply  cash  or 
in-kind  resources  and/or  play  an  active 
role  in  the  planning  and 
implementation  of  the  project; 

(2)  Examine  the  steps  the  applicant 
has  taken  to  include  and  sustain  the 
involvement  of  a  variety  of  community 
stakeholders.  Reviewers  will  look  for 
evidence  of  demand,  fivm  the 
community,  the  end  users,  and  the 
potential  beneficiaries,  for  the  services 
proposed  by  the  project;  and 

(3)  Consider  the  degree  of  attention 
paid  to  the  needs,  skiUs,  working 
conditions,  and  living  environments  of 
the  targeted  end  users.  Reviewers  will 
consider  the  extent  to  which  applicants 
involve  representatives  from  a  broad 
range  of  potential  users  in  both  the 
design  and  implementation  of  the 
project  and  consider  the  varying  degrees 
of  abilities  of  all  end  users,  including 
individuals  with  disabilities.  Reviewers 
will  also  assess  the  degree  to  which  the 
project  addresses  barriers  which  limit  a 
community's  or  a  group's  access  to 
digital  network  technologies.  Finally, 
reviewers  will  assess  the  applicant's 
plans  for  training  end  users  and 
upgrading  their  skills. 


6.  Evaluation  (iO%) 

Each  apphcation  will  be  rated  on  its 
proposed  plans  for  evaluating  the 
project.  Reviewers  will  assess  the  extent 
to  which  the  applicant's  research  or 
evaluation  design:  (1)  Provides  for 
continuous  feedback  for  project 
planning,  implementation,  review  and 
revision;  (2)  addresses  the  problems, 
solutions,  and  anticipated  outcomes 
described  in  the  project  purpose  and 
yields  valid  and  reliable  findings;  (3) 
captures  lessons  learned  and  suJfficient 
descriptive  data  so  that  others  may 
easily  adapt  and  replicate  the  project; 
and  (4)  meets  TOP's  requirements  for  an 
independent  evaluation  as  described  in 
the  "Reporting  Requirements"  section  of 
this  Notice. 

Reviewers  will  examine: 

(1)  The  research  design  and 
methodology; 

(2)  Evaluation  questions,  data 
collection,  and  data  analysis  plans; 

(3)  The  qualifications  of  any  staff  or 
external  evaluators  working  on  the 
evaluation;  and 

(4)  The  allocation  of  resoiut:es  for 
implementing  the  evaluation  and 
reporting  project  findings. 

Eligible  Costs 

Eligible  Costs.  Allowable  costs 
incurred  under  approved  projects  shall 
be  determined  in  accordance  with 
applicable  federal  cost  principles,  i.e., 
OMB  Circular  A-21,  A-87,  A-122,  or 
appendix  E  of  45  CFR  part  74.  U 
included  in  the  approved  project 
budget,  TOP  will  allow  costs  for 
personnel;  fringe  benefits;  computer 
hardware,  software,  and  other  end-user 
equipment;  telecommunication  services 
and  related  equipment;  consultants, 
evaluators,  and  other  contractual  " 
services;  travel;  rental  of  office 
equipment,  furniture,  and  space;  and 
supplies.  All  costs  must  be  reasonable 
and  directly  related  to  the  project. 

Indirect  Costs.  The  total  dollar 
amoimt  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  agency. 

Ineligible  Costs 

Costs  associated  with  the  construction 
or  major  renovation  of  buildings  are  not 
eligible.  While  costs  for  the  construction 
of  new  network  facilities  are  eligible 
costs,  applicants  are  expected  to  make 
use  of  existing  infr^structiu«  and 
commercially  available 
telecommimications  services.  Only 
under  extraordinary  circumstances  will 
the  construction  of  new  network 
facihties  be  approved. 
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Costs  of  the  professional  services, 
such  as  instruction,  counseling,  or 
medical  care,  provided  via  a  network 
supported  through  this  program  are  not 
eligible. 

Note  that  costs  that  are  ineligible  for 
TOP  support  may  not  be  included  as 
part  of  the  applicant's  matching  fund 
contribution. 

In  addition,  the  Appropriations  for 
Fiscal  Year  2001  places  restrictions  on 
eligible  costs  for  applicants  that  are 
recipients  of  Universal  Service  Fund 
discoimts  and  applicants  receiving 
assistance  from  the  Department  of 
Justice's  Regional  Information  Sharing 
Systems  Program  as  part  of  the  project 
costs. 

This  statute  provides: 

That  notwithstanding  any  other  provision 
of  law,  no  entity  that  receives 
telecommunications  services  at  preferential 
rates  under  section  254(h)  of  the  Act  (47 
U.S.C.  254(h))  or  receives  assistance  under 
the  regional  information  sharing  systems 
grant  program  of  the  Department  of  Justice 
under  part  M  of  title  I  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  (42 
U.S.C.  3796h)  may  use  funds  under  a  grant 
under  this  heading  to  cover  any  costs  of  the 
entity  that  would  otherwise  be  covered  by 
such  preferential  rates  or  such  assistance,  as 
the  case  may  be.* 

Accordingly,  recipients  of  the  above- 
described  preferential  rates  or  assistance 
are  prohibited  frt)m  including  any  costs 
that  would  be  covered  by  such 
preferential  rates  or  assistance  in  their 
proposed  TOP  grant  budget.  More 
details  on  this  restriction  can  be  foimd 
in  the  Guidelines  for  Preparing 
Applications — Fiscal  Year  2001. 

Award  Period 

Successful  applicants  will  have 
between  12  and  36  months  to  complete 
their  projects.  While  the  completion 
time  will  vary  depending  on  the 
complexity  of  the  project,  NTIA  has 
found  that  most  grant  recipients  require 
at  least  two  years  to  complete  and  fully 
evaluate  their  projects.  Accordingly, 
NTIA  encourages  applicants  to  propose 
projects  that  last  two  to  three  years. 

Selection  Process 

The  selection  process  will  last 
approximately  six  months  and  involves 
four  stages: 

(1)  Diu"ing  the  first  stage,  each  eligible 
application  will  be  reviewed  by  a  panel 
of  outside  readers,  who  have 
demonstrated  expertise  in  both  the 
programmatic  and  technological  aspects 
of  the  application.  The  review  panels 
will  evaluate  applications  according  to 
the  review  criteria  provided  in  this 


notice  and  make  non-binding  written 
recommendations  to  the  program. 

(2)  Upon  completion  of  the  external 
review  process,  program  staff  may 
analyze  applications  as  necessary. 
Program  staff  analysis  will  be  based  on 
the  degree  to  which  a  proposed  project 
meets  the  program's  funding  scope  as 
described  in  the  section  entitled 
"Limitations  on  Project  Scope";  the 
eligibility  of  costs  and  matching  funds 
included  in  an  application's  budget;  and 
the  extent  to  which  an  application 
complements  or  duplicates  projects 
previously  funded  or  under 
consideration  by  NTIA  or  other  federal 
programs.^  The  analysis  of  program  staff 
will  be  provided  to  die  TOP  Director  in 
writing. 

The  TOP  Director  then  prepares  and 
presents  a  slate  of  recommended  grant 
awards  to  the  Office  of 
Telecommunications  and  Information 
Applications'  (OTIA)  Associate 
Administrator  for  review  and  approval.^ 
The  Director's  recommendations  and 
the  Associate  Administrator's  review 
and  approval  will  take  into  account  the 
following  selection  factors: 

1.  The  evaluations  of  the  outside 
reviewers; 

2.  The  analysis  of  program  staff: 

3.  The  degree  to  which  the  proposed 
grants  meet  the  program's  priorities  as 
described  in  the  section  entitled 
"Program  Funding  Priorities'; 

4.  The  geographic  distribution  of  the 
proposed  grant  awards; 

5.  The  variety  of  technologies  and 
diversity  of  uses  of  the  technologies 
employed  by  the  proposed  grant  awards; 

6.  The  provision  of  access  to  and  use 
of  digital  network  technologies  by  nu-al 
communities  and  other  underserved 
groups; 

7.  Avoidance  of  redimdancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and, 

8.  The  availability  of  funds. 

(3)  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  Official,  the 
NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  selection  factors 
described  above  and  the  program's 


'*  Consolidated  Appropriations  Act  for  FY2001, 
Pub.  L.  106-553. 


^  See  discussion  of  "Eligible  Costs"  and 
"Matching  Funds  Requirements"  in  this  Notice. 

*The  Office  of  Telecommunication  and 
Information  Applications  is  the  division  of  the 
National  Telecommunications  and  Information 
Administration  that  supervises  NTlA's  grant  awards 
programs. 


stated  purposes  as  set  forth  in  the 
section  entitled  "Program  Purposes." 

(4)  After  applications  have  been 
selected  in  this  manner,  negotiations 
will  take  place  between  TOP  staff  and 
the  applicant.  These  negotiations  are 
intended  to  resolve  any  differences  that 
exist  between  the  applicant's  original 
request  and  what  TOP  proposes  to  fimd, 
and  if  necessary,  to  clarify  items  in  the 
application.  Not  all  appUcants  who  are 
contacted  for  negotiation  will 
necessarily  receive  a  TOP  award.  Final 
selections  made  by  the  Administrator 
will  be  based  upon  the 
recommendations  by  the  Director  and 
the  OTIA  Associate  Administrator  and 
the  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  as  set 
forth  in  the  section  entitled  "Program 
Purposes,"  upon  the  conclusion  of 
negotiations. 

Use  of  Program  Income 

Applicants  are  advised  that  any 
program  income  generated  by  a 
proposed  project  is  subject  to  special 
conditions.  Anticipated  program  income 
must  be  documented  appropriately  in 
the  project  budget.  In  addition,  should 
an  application  be  funded,  unanticipated 
program  income  must  be  reported  to 
TOP,  and  the  budget  for  the  project 
must  be  renegotiated  to  reflect  receipt  of 
this  program  income.  Program  income 
means  gross  income  earned  by  the 
recipient  that  is  either  directly 
generated  by  a  supported  activity,  or 
earned  as  a  result  of  the  award.  In 
addition,  federal  policy  prohibits  any 
recipient  or  subrecipient  receiving 
federal  funds  from  the  use  of  equipment 
acquired  with  these  funds  to  provide 
services  to  non-federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services.  This  prohibition  does  not 
apply  to  services  provided  to  outside 
organizations  at  no  cost. 

Policy  on  Sectarian  Activities 

Applicants  are  advised  that  on 
December  22,  1995,  NTIA  issued  a 
notice  in  the  Federal  Register  on  its 
policy  with  regard  to  sectarian 
activities.  Under  NTlA's  policy,  while 
religious  activities  cannot  be  the 
essential  thrust  of  a  grant,  an 
application  will  not  be  ineligible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
purpose  for  which  funding  is  requested. 
Applicants  for  whom  this  policy  may  be 
relevant  should  read  the  policy  that  was 
published  in  the  Federal  Register  at  60 
FR  66491,  Dec.  22,  1995. 
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Reportiiig  Requirements 

To  ensure  compliance  with  federal 
regiilations  and  collect  systemic 
evaluation  data  on  each  project, 
successful  TOP  applicants  have  a 
niomber  of  basic  reporting  requirements 
once  they  are  awarded  a  grant.  At 
project  outset,  TOP  grantees  provide 
detailed  baseline  information  on  the 
project  objectives,  goals,  partners,  and 
populations  served.  Each  quarter, 
grantees  provide  financial  reports  and 
updates  on  project  activities.  At  project 
completion,  TOP  grantees  must  also 
provide  a  closeout  report.  Finally, 
because  evaluation  results  play  such  a 
critical  role  in  helping  other 
organizations  learn  about  what  works 
well  and  what  does  not,  each  TOP- 
supported  project  will  provide  NTIA  a 
final  evaluation  report.  To  ensure  the 
validity  of  the  finchngs,  the  final 
evaluation  report  must  be  completed  by 
an  independent  evaluator  or  team  of 
evaluators  who  are  not  in  a  direct 
reporting  relationship  with  the 
applicant.^  TOP  will  make  copies  of  the 
final  evaluation  report  available  to  the 
public. 

Waiver  Authority 

It  is  the  general  intert  of  NTIA  not  to 
waive  any  of  the  provisions  set  forth  in 
this  Notice.  However,  under 
extraordinary  circumstances  and  when 
it  is  in  the  best  interest  of  the  federal 
government,  NTIA,  upon  its  own 
initiative  or  when  requested,  may  waive 
the  provisions  in  this  Notice.  Waivers 
may  only  be  granted  for  requirements 
that  are  discretionary  and  not  mandated 
by  statute.  Any  request  for  a  waiver 
must  set  forth  the  extraordinary 
circumstances  for  the  request  and  be 
included  in  the  application  or  sent  to 
the  address  provided  in  the  ADDRESSES 
section  above.  NTIA  will  not  consider  a 
request  to  waive  the  application 
deadline  for  an  application  until  the 
application  has  been  received. 

Other  Information 

Electronic  Information.  Information 
about  NTIA  and  TOP,  including  this 
document  and  the  Guidelines  for 
Preparing  Applications — Fiscal  Year 
2001,  can  be  retrieved  electronically  via 
the  Internet  using  the  World  Wide  Web 
at  http://www.ntia.doc.gov/otiahome/ 
top/.  This  document  can  be  provided  in 


'  In  large  institutions,  such  as  universities, 
colleges,  and  foundations,  an  independent 
evaluator  can  include  a  representative  from 
departments  not  associated  with  the  applicant.  In 
addition,  TOP's  requirement  for  having  a  grantee 
have  an  independent  evaluator  develop  the  final 
evaluation  report  does  not  preclude  an  applicant 
from  conducting  the  evaluation  in  conjunction  with 
an  independent  evaluator. 


alternate  formats,  including  braille.  If 
you  need  assistance  please  contact  TOP 
at  202-482-2048  or  top@ntia.doc.gov. 
In  order  to  facilitate  the  difiiision  of 
ideas  generated  by  the  grant  rdimd  and 
opporttinities  for  other  potential  flinders 
to  identify  promising  projects,  TOP  will 
provide  a  copy  of  each  application's 
executive  summary  and  contact 
information  on  its  home  page. 

Application  Forms.  Standard  Forms 
424  (OMB  Approval  Number  0348- 
0044),  Application  for  Federal 
Assistance;  424A  (OMB  Approval 
Number  0348-0043),  Budget 
Information — Non-Construction 
Programs;  and  424B  (OMB  Approval 
Number  0348-0040),  Assurances — Non- 
Construction  Programs,  (Rev  4-92),  and 
other  Department  of  Commerce  forms 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  are  included  in 
the  Guidelines  for  Preparing 
Applications— Fiscal  Year  2001.  TOP 
requests  one  original  and  five  copies  of 
the  application.  Applicants  for  whom 
the  submission  of  five  copies  presents 
financial  hardship  may  submit  one 
original  and  two  copies  of  the 
application.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  ciutently  valid 
OMB  control  niunber.  In  addition,  all 
applicants  are  required  to  submit  a  copy 
of  their  application  to  their  state  Single 
Point  of  Contact  (SPOC)  offices,  if  they 
have  one.  For  information  on  contacting 
state  SPOC  offices,  refer  to  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  2001. 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by  TOP, 
the  program  anticipates  receiving 
requests  for  copies  of  successful 
applications.  Applicants  are  hereby 
notified  that  the  applications  they 
submit  are  subject  to  the  Freedom  of 
Information  Act.  To  assist  NTIA  in 
making  disclosure  determinations, 
applicants  may  identify  sensitive 
information  and  label  it  "confidential." 

Type  of  Funding  Instrument.  The 
funding  instnunent  for  awards  imder 
this  program  shall  be  a  grant. 

Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  apphcable  federal  laws  and  federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  federal  financial  assistance  awards. 
Information  on  Department  of 
Commerce  Policies  can  be  foimd  on  the 
Internet  through  the  Department  of 


Commerce's  Office  of  Executive 
Assistance  Management  (OEAM). 

Pre- Award  Activities.  If  an  applicant 
incurs  any  project  costs  prior  to  the 
project  start  date  negotiated  at  the  time 
the  award  is  made,  it  does  so  solely  at 
its  own  risk  of  not  being  reimbursed  by 
the  government.  Applicants  are  hereby 
notified  that,  notwithstanding  any  oral 
or  written  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  the  Department  of  Conunerce  to 
cover  pre-award  costs. 

No  Obligation  for  Future  Funding.  If 
an  application  is  selected  for  funding, 
the  Department  of  Commerce  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
fimding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

Past  Performance.  Unsatisfactory 
performance  of  an  applicant  under  prior 
federal  financial  assistance  awards  may 
result  in  that  applicant's  proposal  not 
being  considered  for  funding. 

Delinquent  Federal  Debts.  No  award 
of  federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  federal  debt  until: 

1 .  Tne  delinquent  account  is  paid  in 
hill; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

Purchase  of  American  Made  Products. 
Applicants  are  hereby  notified  that  any 
equipment  or  products  authorized  to  be 
purchased  with  funding  provided  under 
this  program  must  be  American-made  to 
the  maximum  extent  feasible. 

Name  Check  Review.  All  non-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  haud,  theft, 
perjury,  or  other  matters  that 
significandy  reflect  on  the  appUcant's 
management,  honesty,  or  financial 
integrity. 

Primary  Applicant  Certifications.  All 
primar)'  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1 .  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
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Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 

F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosure — Any 
apphcant  that  has  paid  or  will  pay  for 


lobbying  in  connection  with  a  covered 
federal  action,  such  as  the  awarding  of 
any  federal  contract,  the  making  of  any 
federal  grant,  the  making  of  any  federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  federal  contract, 
grant,  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
T.I.I.,  "Disclosure  of  Lobbying 
Activities"  (OMB  Control  Niunber 
0348-0046),  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  IneligibiUty  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 


intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

False  Statements.  A  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
§1001. 

Intergovernmental  Review. 
Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  a  "not  significant"  rule 
under  Executive  Order  12866. 

Gregory  L.  Rohde, 

Assistant  Secretary  for  Communications  and 

Information. 

(PR  Doc.  01-657  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  52 
[FAR  Case  2000-008] 
RIN:  9000-AJ09 

Federal  Acquisition  Regulation; 
Acquisition  of  Helium 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regiilations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  the  Helium  Privatization  Act 
of  1996  and  associated  changes  to  the 
U.S.  Department  of  the  Interior's 
regulations  regarding  its  heUum 
program. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  March 
12,  2001  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVR),  1800  F  Sb-eet, 
NW,  Room  4035,  ATTN:  Laurie  Ihiart^, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000-008@gsa.gov 

Please  submit  comments  only  and  cite 
FAR  case  2000-008  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Linda  Nelson,  Prociuement 
Analyst,  at  (202)  501-1900.  Please  cite 
FAR  case  2000-008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  revises  FAR 
subpart  8.5  and  the  clause  at  52.208-8 
to  implement  the  U.S.  Department  of  the 
Interior's  final  rule  regarding  helium 
contracts  that  was  published  in  the 
Federal  Register  at  63  FR  66760, 
December  3,  1998. 
The  proposed  rule — 
•  Requires  agencies  and  their 
contractors  and  subcontractors  to 


purchase  major  helium  requirements 
from  Federal  helium  suppliers; 

•  Changes  the  definitions; 

•  Eliminates  the  requirement  for 
certain  contractors  and  subcontractors 
to  submit  helium  forecasts;  and 

•  Establishes  the  requirement  that 
contractors  and  subcontractors  under 
contracts  with  a  major  helium 
requirement  must  report  purchases  of 
heliiun  fix>m  Federal  heliiun  suppliers. 

The  rule  is  written  using  plain  language 
in  accordance  with  the  VVhite  House 
memorandiun.  Plain  Language  in 
Government  Writing,  dated  June  1, 
1999. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  imder  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
.  proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  eliminates  the  information 
requirement  for  submitting  heUum 
forecasts  and  replaces  it  with  a  similar 
information  requirement  to  report 
heliiun  purchases.  We  estimate  that  the 
net  change  is  zero.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  We  invite  comments 
firom  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  parts  8  and 
52  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
conunents  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAR  case  2000-008), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
apply;  however,  the  proposed  changes 
to  the  FAR  do  not  materially  change 
existing  information  collection 
requirements  under  0MB  Control 
Number  9000-0113,  which  was 
previously  approved  by  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501,  ef  seq. 

List  of  Subiects  in  48  CFR  parts  8  and 
52 

Government  procurement. 


Dated:  January  4,  2001. 
Ai  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  parts  8  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8-REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

§8.500    [Amended] 

2.  Amend  section-8.500  by  removing 
"30  CFR  Parts  601  and  602"  and  add 
"43  CFR  part  3195"  in  its  place. 

3.  Amend  section  8.501  as  follows: 

(a)  Remove  the  definitions  "Bureau 
heliiun"  and  "Helium  requirement 
forecast"; 

(b)  Amend  the  definition  "Bureau  of 
Land  Management"  by  removing 
"Field"  and  after  the  word  "Street" 
adding  "  Suite  500"; 

(c)  Add  the  definition  "Federal 
hehum  supplier";  and 

(d)  Revise  the  definition  "Major 
helium  requirement";  The  added  and 
revised  text  reads  as  follows: 

8.501  Definitions. 

***** 

Federal  helium  supplier  means  a 
private  heliiun  vendor  that  has  an  in- 
kind  crude  helium  sales  contract  with 
the  Bureau  of  Land  Management  (BLM) 
and  that  is  on  the  BLM  Amarillo  Field 
Office's  Authorized  List  of  Federal 
Helium  Suppliers  available  via  the 
Internet  at  http://www.nm.blm.gov/ 
www/amfo/amfohome.html; 

Major  helium  requirement  means  an 
estimated  refined  helium  requirement 
greater  than  200,000  standard  cubic  feet 
(scf)  (measured  at  14.7  pounds  per 
square  inch  absolute  pressure  and  70 
degrees  Fahrenheit  temperature)  of 
gaseous  helium  or  7510  liters  of  liquid 
helium  delivered  to  a  helium  use 
location  per  year. 

4.  Revise  section  8.502  to  read  as 
follows: 

8.502  Policy. 

Agencies  and  their  contractors  and 
subcontractors  must  purchase  major 
helium  requirements  fix)m  Federal 
helium  suppliers,  to  the  extent  that 
supplies  are  available. 

5.  Revise  sections  8.504  and  8.505  to 
read  as  follows: 

8.504    Procedures. 

The  contracting  officer  must  forward 
the  following  information  to  the  Bureau 
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of  Land  Management  within  45  days  of 
the  close  of  each  fiscal  quarter — 

(a)  The  name  of  any  company  that 
supplied  a  major  helium  requirement; 

(b)  The  amount  of  helium  purchased; 

(c)  The  delivery  date(s);  and 

(d)  The  location  where  the  helium 
was  used. 

8.505    Contract  clause. 

Insert  the  clause  at  52.208-8, 
Required  Sources  for  Helium  and 
Helium  Usage  Data,  in  solicitations  and 
contracts  if  it  is  anticipated  that 
performance  of  the  contract  involves  a 
major  helium  requirement. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Revise  section  52.208-8  to  read  as 
follows: 


52.208-8    Required  Sources  for  Helium  and 
Helium  Usage  Data. 

As  prescribed  in  8.505,  insert  the 
foUowring  clause: 

Required  Sources  for  Helium  and  Helium 
Usage  Data  (Date) 

(a)  Definitions.  As  used  in  this  clause — 

Bureau  of  Land  Management  means  the — 
Department  of  the  Interior,  Bureau  of  Land 
Management,  Helium  Operations  801  South 
Fillmore  Street,  Suite  500,  Amarillo,  TX 
79101-3545. 

Federal  helium  supplier  means  a  private 
helium  vendor  that  has  an  in-kind  crude 
helium  sales  contract  with  the  Bureau  of 
Land  Management  (BLM)  and  that  is  on  the 
BLM  Amarillo  Field  Offices  Authorized  List 
of  Federal  Helium  Suppliers  available  via  the 
Internet  at  http://www.nm.blm.gov/www/ 
amfo/amfo_home.html. 

Major  helium  requirement  means  an 
estimated  refined  helium  requirement  greater 
than  200,000  standard  cubic  feet  (scf) 
(measured  at  14.7  pounds  per  square  inch 


absolute  pressure  and  70  degrees  Fahrenheit 
temperature)  of  gaseous  helium  or  7510  liters 
of  liquid  helium  delivered  to  a  helium  use 
location  per  year. 

(b)  Requirements — (1)  Contractors  must 
purchase  major  helium  requirements  from 
Federal  helium  suppliers,  to  the  extent  that 
supplies  are  available. 

(2)  The  Contractor  shall  provide  to  the 
Contracting  Officer  the  following  data  within 
10  days  after  the  Contractor  or  subcontractor 
receives  a  delivery  of  helium  from  a  Federal 
helium  supplier — 
(i)  The  name  of  the  supplier: 
(ii)  The  amount  of  helium  purchased: 
(iii)  The  delivery  date(s);  and 
(iv)  The  location  where  the  helium  was 
used. 

(c)  Subcontracts.  The  Contractor  shall 
insert  this  clause,  including  this  paragraph 
(c),  in  any  subcontract  or  order  that  involves 
a  major  helium  requirement.  (End  of  clause) 

[FR  Doc.  01-652  Filed  1-10-01;  8:45  am) 
BIUING  CODE  6a20-EP-U 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  390  , 

[Dodwt  Nos.  FMCSA-97-2858  and  99-5710 
(fomwrly  FHWA-97-2858  and  99-6710)] 

RINs  2126-AAS1  and  2126-AA44  [fonnorly 
RItto  212S-AE22  and  2125-AE60] 

Federal  Motor  Carrier  Safety 
Regulatlone;  Definition  of  Commerciai 
Motor  Vehicie  (CMV);  Requirements  for 
Operators  of  Small  Passenger- 
Carrying  CMVs 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  FMCSA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  adopt  the 
statutory  definition  of  a  commercial 
motor  vehicle  (CMV)  found  at  49  U.S.C. 
31132.  The  FMCSA  is  also  amending 
the  FMCSRs  to  require  that  motor 
carriers  operating  CMVs  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver)  for 
compensation  file  a  motor  carrier 
identification  report,  mark  their  CMVs 
with  a  USDOT  identification  number, 
and  maintain  an  accident  register.  The 
agency  is  imposing  these  requirements 
to  monitor  the  operational  safety  of 
motor  carriers  operating  small 
passenger-carrying  vehicles  for 
compensation.  This  rulemaking  is  in 
respc  ise  to  the  Transportation  Equity 
Act  fr  r  the  21st  Centiiry  (TEA-21). 
DATES:  This  rule  is  effective  on  February 
12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590-0001;  or 
Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel,  HCC-20,  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  that  were  submitted  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401,  400  Seventh  Street,  SW., 
JVashington,  DC  20590-0001,  in 
response  to  previous  rulemaking  notices 
concerning  the  dockets  referenced  at  the 
beginning  of  this  notice  by  using  the 


universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg  and  the 
Govenunent  Printing  Office's  database 
at:  http://www.access.gpo.gov/namy. 

Background 

Section  204  of  the  Motor  Carrier 
Safety  Act  of  1984  (MCSA)  (Pub.  L.  98- 
554,  Tide  II,  98  Stat.  2832,  at  2833) 
defined  a  "commercial  motor  vehicle" 
as  one  having  a  gross  vehicle  weight 
rating  (GVWR)  of  10,001  pounds  or 
more;  designed  to  transport  more  than 
15  passengers,  including  the  driver;  or 
transporting  hazardous  materials  in 
quantities  requiring  the  vehicle  to  be 
placarded.  This  definition,  codified  at 
49  U.S.C.  31132(1),  was  the  basis  for  the 
regulatory  definition  of  a  CMV  in  49 
CFR  390.5,  which  determines  the 
jurisdictional  limits  and  applicability  of 
most  of  the  FMCSRs.  The  Senate 
Committee  on  Commerce,  Science  and 
Transportation,  in  a  report  which 
accompanied  the  MCSA  stated:  "The 
10,000-pound  limit,  which  is  in  the 
current  BMCS  [Bineau  of  Motor  Carrier 
Safety,  now  the  FMCSA)  regulations,  is 
proposed  to  focus  enforcement  efforts 
and  because  small  vans  and  pickup 
trucks  are  more  analogous  to 
automobiles  than  to  medium  and  heavy 
commercial  vehicles,  and  can  best  be 
regidated  under  State  automobile 
licensing,  inspection,  and  traffic 
surveillance  procedures."  S.  Rep.  No. 
98-424,  at  6-7  (1984),  reprinted  in  1984 
U.S.C.C.A.N.  4785,  4790-91. 

Although  the  MCSA  demonstrated 
congressional  intent  to  focus  the 
applicability  of  the  FMCSRs  on  larger 
vehicles.  Congress  did  not  repeal 
section  204  of  the  Motor  Carrier  Act  of 
1935  (Chapter  498,  49  Stat.  543,  546). 
This  statute,  now  codified  at  49  U.S.C. 
31502,  authorizes  the  FMCSA  to 
regulate  the  safety  of  all  for-hire  motor 
carriers  of  passengers  and  property,  and 
private  carriers  of  property  without 
respect  to  the  weight  or  passenger 
capacity  of  the  vehicles  they  operate. 

When  the  Congress  enacted  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (CMVSA)  (Pub.  L.  99-570,  Tide 
XII,  100  Stat.  3207-170)  to  require 
implementation  of  a  single,  classified 
coQunercial  driver's  license  program,  it 


also  limited  the  motor  vehicles  subject 
to  the  program  to  those  designed  to 
transport  more  than  15  passengers, 
including  the  driver  (now  codified  at  49 
U.S.C.  31301(4)(B)  with  slightly 
different  wording).  This,  too,  revealed 
the  congressional  policy  of  applying 
available  Federal  motor  carrier  safety 
resources  to  larger  vehicles. 

The  ICC  Termination  Act  of  1995 
(ICCTA)  (Pub.  L.  104-88, 109  Stat.  803, 
919)  changed  the  MCSA's  definition  of 
a  commercial  motor  vehicle.  As 
amended,  49  U.S.C.  31132(1)  defined  a 
commercial  motor  vehicle,  in  part,  as  a 
vehicle  that  is  "designed  or  used  to 
transport  passengers  for  compensation, 
but  exclud(es)  vehicles  providing 
taxicab  service  and  having  a  capacity  of 
not  more  than  6  passengers  and  not 
operated  on  a  regular  route  or  between 
specified  places;  (or)  is  designed  or  used 
to  transport  more  than  15  passengers, 
including  the  driver,  and  is  not  used  to 
transport  passengers  for  compensation." 
The  ICCTA  authorized,  but  did  not 
require,  the  FHWA  to  change  the 
FMCSRs;  accordingly,  the  agency  did 
not  incorporate  the  amended  language 
into  the  CMV  definition  in  49  CFR 
390.5.  The  agency  notes  that  the  ICCTA 
included  the  phrase  "designed  or  used" 
in  specifying  the  passenger-carrying 
threshold  for  the  FMCSRs.  This  change 
will  make  the  FMCSRs  applicable  based 
upon  the  number  of  passengers  in  the 
vehicle  or  the  number  of  designated 
seating  positions,  whichever  is  greater. 
In  other  words,  a  bus  designed  to  carry 
13  people  but  actually  carrying  18 
would  be  subject  to  the  FMCSRs. 

Section  4008(a)(2)  of  the  TEA-21 
(Pub.  L.  105-178, 112  Stat.  107,  June  9, 
1998)  again  amended  the  passenger- 
vehicle  component  of  the  CMV 
definition  in  49  U.S.C.  31132(1).  Section 
4008  also  changed  the  weight  threshold 
in  the  CMV  definition  by  adding  "gross 
vehicle  weight"  (GVW)  to  the  previous 
"gross  vehicle  weight  rating"  (GVWR). 
"The  agency  may  now  exercise  its 
jurisdiction  based  on  the  GVW  or 
GVWR,  whichever  is  greater.  A  vehicle 
with  a  GVWR  of  9,500  pounds  that  was 
loaded  to  10,500  pounds  GVW  would 
therefore  be  subject  to  the  FMCSRs  if  it 
was  operating  in  interstate  commerce. 
Commercial  motor  vehicle  is  now 
defined  (in  49  U.S.C  31132)  to  mean  a 
self-propelled  or  towed  vehicle  used  on 
the  highways  in  interstate  commerce  to 
transport  passengers  or  property,  if  the 
vehide — 

(A)  Has  a  gross  vehicle  weight  rating 
or  gross  vehicle  weight  of  at  least  10,001 
poimds,  whichever  is  greater; 

(B)  Is  designed  or  used  to  transport 
more  than  8  passengers  (including  the 
driver)  for  compensation; 
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(C)  Is  designed  or  used  to  transport 
more  than  15  passengers,  including  the 
driver,  and  is  not  used  to  transport 
passengers  for  compensation;  or 

(D)  Is  used  in  transporting  material 
found  by  the  Secretary  of  Transportation 
to  be  hazardous  under  section  5103  of 
this  title  and  transported  in  a  quantity 
requiring  placarding  imder  regulations 
prescribed  by  the  Secretary  under 
section  5103. 

Under  section  4008(b)  of  the  TEA-21, 
operators  of  the  CMVs  defined  by 
section  31132(1)(B)  would  automatically 
become  subject  to  the  FMCSRs  one  year 
after  the  date  of  enactment  of  TEA-21 , 
if  they  were  not  already  covered, 
"except  to  the  extent  that  the  Secretary 
[of  Transportation)  determines,  through 
a  rulemaking  proceeding,  that  it  is 
appropriate  to  exempt  such  operators  of 
commercial  motor  vehicles  from  the 
application  of  those  regulations." 

the  FMCSA  views  section  4008(b)  of 
the  TEA-21  as  a  mandate  either  to 
impose  the  FMCSRs  on  previously 
unregulated  smaller  capacity  vehicles, 
or  to  exempt  through  a  rulemaking 
proceeding  some,  or  all  of  the  operators 
of  such  vehicles.  Although  the  House 
Conference  Report  (H.R.  Conf.  Rep.  No. 
104-422(1995))  on  the  ICCTA 
definitional  change  directed  the  agency 
not  to  impose  on  the  States  (as  grant 
conditions  under  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP)) 
the  burden  of  regulating  a  new 
population  of  carriers  covered  by  the 
definition,  no  such  restriction  is 
included  in  TEA-21  or  its  legislative 
history.  The  mandate  of  the  TEA-21  is 
thus  stricter  than  that  of  the  ICCTA. 

On  December  9.  1999,  the  President 
signed  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (MCSIA)  (Pub. 
L.  106-159,  113  Stat  1748).  Section  212 
of  the  MCSIA  requires  that  the  FMCSA 
make  its  safety  regulations  applicable  to: 
(1)  Commercial  vans  referred  to  as 
"camionetas,"  and  (2)  those  commercial 
vans  operating  in  interstate  commerce 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 
risks.  The  rulemaking  to  implement 
section  212  must  be  completed  by 
December  9,  2000. 

Elsewhere  in  today's  Federal  Register, 
the  FMCSA  published  a  notice  of 
proposed  rulemaking  to  amend  the 
FMCSRs  to  implement  section  212  of 
the  MCSIA.  The  proposal  addresses  the 
safety  oversight  of  camionetas 
operations  and  other  van  operations  that 
have  been  determined  to  pose  a  serious 
safety  risk  and,  consequently,  focuses 
on  many  concerns  raised  by  the 
Congress,  the  commercial  passenger 
carrier  industry,  and  the  conunenters  in 
this  proceeding.  The  remainder  of  this 


preamble  focuses  on  the  issues  related 
to  bringing  closure  to  the  rulemaking 
dockets  identified  at  the  top  of  this 
document. 

Summary  of  Advance  Notice  of 
Proposed  Rulemaking 

On  August  5,  1998  (63  FR  41766),  the 
FHWA  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
announce  that  the  agency  was 
considering  amending  the  FMCSRs  in 
response  to  section  4008(a)  of  the  TEA- 
21,  to  seek  information  about  the 
potential  impact  of  the  TEA-21 
definition,  and  to  request  public 
comment  on  the  question  of  whether 
any  class  of  vehicles  should  be 
exempted.  The  agency  also  requested 
comment  on  whether  the  term  "for 
compensation"  may  be  interpreted  to 
distinguish  among  the  types  of  van 
services  currently  in  existence. 

The  agency  received  733  comments  in 
response  to  the  ANPRM.  The 
commenters  included  State  and  local 
government  agencies,  transit  authorities, 
vanpool  organizations,  vanpool 
members,  universities,  trade 
associations,  members  of  the  Congress, 
and  private  citizens.  Most  (more  than 
720)  of  the  commenters  were  opposed  to 
making  the  FMCSRs  applicable  to  the 
operation  of  small  passenger-carrying 
CMVs.  However,  several  commenters 
believed  it  is  necessary  to  regulate  these 
vehicles  and.  in  certain  cases,  identified 
what  they  believe  are  the  specific  safety 
issues  section  4008(a)  of  the  TEA-21 
was  intended  to  resolve. 

The  majority  of  the  commenters 
opposed  to  the  rulemaking  were 
organizers,  members  of  vanpools.  State 
and  local  agencies,  and  vanpool 
associations  that  believe  implementing 
the  definition  of  a  passenger  vehicle  in 
section  4008(a)  of  the  TEA-21  would 
adversely  impact  vanpool  participation 
by  imposing  more  stringent  standards 
on  drivers  of  these  vehicles.  Some  of  the 
commenters  argued  that  there  was  no 
data  to  support  imposing  the  FMCSRs 
on  the  operators  of  small  CMVs,  while 
others  emphasized  the  adverse  impacts 
that  the  rulemaking  could  have  on 
transportation  providers  for  elderly  and 
disabled  citizens. 

Of  the  733  comments  submitted  in 
response  to  the  agency's  ANPRM,  only 
a  few  expressed  support  for 
implementing  section  4008(a).  The 
reasons  for  supporting  the  adopdon  of 
the  revised  definition  of  a  CMV  varied 
from  the  belief  that  highway  safety 
would  be  improved  if  the  commercial 
driver's  license  and  controlled 
substances  and  alcohol  testing  rules 
were  applicable  to  drivers  of  small 
passenger-carrying  vehicles,  to  the  belief 


that  applying  the  safety  regulations  to. 
these  vehicles  would  improve  school 
bus  transportation.  None  of  the 
commenters  in  support  of  regulating 
small  passenger-carrying  vehicles 
believed  implementing  section  4008(a) 
of  the  TEA-21  would  result  in  adverse 
impacts  to  those  businesses. 

Summary  of  Interim  Final  Rule  and 
Notice  of  Proposed  Rulemaking 

On  September  3,  1999  (64  FR  48510), 
the  FHWA  published  an  interim  final 
rule  to  adopt  the  statutory  definition  of 
a  CMV  found  at  49  U.S.C.  31132.  The 
interim  final  rule  also  exempted  the 
operation  of  vehicles  designed  or  used 
to  transport  more  than  8  passengers 
(including  the  driver)  for  compensation, 
from  all  the  FMCSRs  for  six  months.  On 
the  same  day,  the  agency  published  a 
notice  of  proposed  rulemaking  (NPRM) 
(64  FR  48518)  to  require  that  these 
motor  carriers  file  a  motor  carrier 
identification  report,  mark  their  CMVs 
with  a  USDOT  identification  number 
and  certain  other  information  (i.e.,  name 
or  trade  name  and  address  of  the 
principal  place  of  business),  and 
maintain  an  accident  register. 

Discussion  of  Comments  to  the  Interim 
Final  Rule  and  NPRM 

There  were  nine  comments  in 
response  to  the  interim  final  rule.  The 
commenters  were:  the  American  Bus 
Association  (ABA);  the  American  Public 
Transit  Association  (APTA);  the 
Colorado  Department  of  Public  Safety 
(Colorado  DPS);  the  International 
Taxicab  and  Livery  Association  (ITLA); 
Greyhound  Lines,  Inc.  (Greyhound);  the 
National  Funeral  Directors  Association 
(NFDA);  the  National  Limousine 
Association.  Inc.  (NLA);  the  San  Mateo 
Count}'  Transit  District:  and  the  Texas 
Department  of  Public  Safety  (Texas 
DPS). 

There  were  20  comments  in  response 
to  the  notice  of  proposed  ndemaking. 
The  commenters  were:  Mr.  Ignacio 
Almada,  a  concerned  college  student; 
the  Amalgamated  Transit  Union  (ATU); 
the  ABA;  the  American  Car  Rental 
Association  (ACRA);  Mr.  E.A.  Brown,  a 
concerned  citizen:  Casa  de  Proyecto 
Libertad;  the  Commercial  Vehicle  Safety 
Alliance  (CVSA);  die  Colorado  DPS; 
Farmworker  Justice  Fund,  Inc.  (FIF); 
Greyhound;  the  ITLA;  the  Iowa 
Department  of  Transportation;  Mr.  Rick 
Farris,  a  concerned  citizen;  the  League 
of  United  Ladn  American  Citizens 
(LULAC);  the  National  Automobile 
Dealers  Association  (NADA);  the 
National  Council  of  La  Raza  (NCLR);  the 
NFDA;  die  NLA;  Mr.  Evan  Nacherlilla, 
a  concerned  college  student;  and  the 
Texas  DPS. 
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Comments  in  Support  of  Making  the 
FMCSRs  Applicable  to  Operators  of 
Small  C\fVs 

The  ABA,  Mr.  Ignacio  Almada,  the 
ATU,  Mr.  E.  B.  Brown.  Casa  de  Proyecto 
Libertad,  the  Colorado  DPS,  the  CVSA, 
the  FJF.  Greyhound,  the  LULAC.  Mr. 
Evan  NacherliUa,  the  NCLR.  the  San 
Mateo  County  Transit  District,  and  the 
Texas  DPS  expressed  support  for 
making  all  the  FMCSRs  applicable  to 
the  operators  of  small  passenger- 
carrying  CMVs.  Greyhound  stated: 

Greyhound  respectfully  urges  the 
Department  of  Transportation  (DOT)  to  fully 
apply  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  (except  drug  and 
alcohol  testing  and  CDL  requirements)  to  all 
interstate  and  international  for-hire  van 
service  jjerforraed  in  the  United  States  when 
such  service  extends  beyond  the  commercial 
zones  of  cities  or  similar  local  boundaries 
and  is  performed  by  entities  primarily 
engaged  in  providing  surface  transportation. 

This  compromise  position  provides  safety 
regulation  for  those  long  haul  van  operators 
who  are  not  now  subject  to  meaningful 
regulation  and  whose  safety  record,  in  terms 
of  fatalities,  is  far  worse  than  the  highly 
regulated  intercity  bus  industry,  which 
provides  comparable  service.  At  the  same 
time,  it  exempts  from  federal  regulation  those 
short  haul  and  incidental  operators,  such  as 
vanpools.  limousine  operators,  and  rental  car 
and  hotel  shuttles,  whose  operations  may  not 
be  appropriate  for  federal  safety  regulation. 

Substantial  record  evidence,  including 
nationwide  surveys  submitted  both  in 
response  to  the  ANPRM  and  again  with  these 
comments,  demonstrates  that  long  haul 
commercial  vans  are  involved  in  a  high  level 
of  fatal  accidents,  yet  they  are  not  subject  to 
the  federal  safety  regulations — driver 
qualifications,  hours  of  service,  and  vehicle 
inspection  and  maintenance  requirements — 
that  are  intended  to  prevent  those  accidents. 

It  is  this  type  of  evidence  that  led  Congress 
to  enact  section  4008  of  TEA-21  mandating 
application  of  the  FMCSRs  to  commercial 
van  operators  by  June  9.  1999  except  to  the 
extent  that  DOT  through  a  rulemaldng 
exempted  some  of  those  operators.  That 
deadline  is  long  passed  and  it  is  time  for 
DOT  to  act  expeditiously  to  protect  the 
public  by  adopting  a  Rnal  rule  applying  the 
FMCSRs  to  long  haul  commercial  vans. 

Greyhound  included  in  its  comments 
information  about  recent  accidents 
involving  small  passenger-carrying 
CMVs.  Greyhound  stated: 

Greyhound  conducted  a  nationwide 
clippings  survey  of  all  van  accidents  during 
the  third  quarter  of  1998.  Greyhound  took  the 
survey  results,  analyzed  each  news  report, 
and  eliminated  all  accidents  that  involved,  or 
appeared  to  involve,  all  family,  church,  or 
other  not-for-hire  vans.  What  remained  were 
23  commercial  van  accidents  involving  64 
fatalities  and  over  100  injuries.  On  an 
annualized  basis,  this  is  92  accidents,  256 
fatalities  and  over  400  injuries.  Greyhound's 
October  5, 1998  letter  transmitting  that 


survey  to  the  docket  is  attached  hereto  as 
Attachment  1. 

As  part  of  this  reply,  we  have  done'the 
same  thing  for  the  third  quarter  of  1999.  The 
number  of  fatalities  for  1999  is  somewhat 
higher  than  for  1998.  In  the  third  quarter  of 
1999,  there  were  26  commercial  van 
accidents  involving  69  fatalities  and 
approximately  150  injuries.  On  em 
annualized  basis,  that  is  104  fatal  accidents 
with  276  deaths  and  approximately  600 
injuries.  We  attach  hereto  as  Attachment  2. 
the  third  quarter,  1999  newspaper  reports  of 
fatal  accidents  that  definitely  or  apparently 
involve  commercial  vans. 

The  ABA  indicated  that  its  members 
support  making  the  FMCSRs  applicable 
to  the  operators  of  small  passenger- 
carrying  CMVs.  The  ABA  stated: 

(T)he  need  to  apply  the  FMCSRs  to  9-15 
passenger  vans  is  more  than  a  theoretical 
concern.  ABA  and  its  members  have 
presented  substantial  evidence  to  the  FHWA 
of  the  extensive  scope  of  small  passenger  van 
operations  throughout  4he  United  States. 
While  it  is  true  that  neither  ABA  nor  the 
FHWA  has  comprehensive  data  on  the  extent 
of  compensated  transportation  services 
currently  provided  by  operators  of  vans 
seating  9  to  15  passengers,  ABA  has 
discovered  information  indicating  that  this  is ' 
a  substantial  and  growing  market, 
particularly  but  not  exclusively  in  markets 
for  predominantly  Hispanic  passengers. 
Moreover,  this  service  is  not  merely  local  in 
scope,  but  includes  interstate  service 
throughout  the  United  States,  and  foreign 
commerce  service  to  and  from  Mexico. 

In  1995,  ABA  member  Greyhound  Lines, 
Inc.  provided  to  the  FHWA  and  Congress 
information  on  the  growth  of  van  service 
emanating  from  Houston.  Texas.  That  data 
showed  literally  dozens  |of]  operators 
performing  van  and  motorcoach  service  from 
points  in  Mexico  to  points  throughout  the 
United  States.  Not  any  of  that  service  was 
subject  to  the  FMCSRs  to  the  extent  the 
vehicles  carried  fewer  than  18  passengers. 

The  ABA  indicated  that  it  believes  the 
accident  data  submitted  by  Greyhound 
should  be  sufficient  in  proving  that 
there  is  a  safety  problem  with  operators 
of  small  passenger-carrying  CMVs. 

Several  organizations  and  one  State 
agency  believe  the  FMCSA's  rulemaking 
is  neces.sary  to  improve  the  operational 
safety  of  vans  used  by  motor  carriers 
transporting  migrant  workers, 
immigrants,  and  people  of  Hispanic 
descent.  Casa  de  Proyecto  Liljertad  (or 
Liberty  Project),  an  immigrant  advocacy 
group  in  the  Rio  Grande  Valley,  stated: 

It  has  come  to  our  attention  that  many  of 
these  migrants  are  dying  after  entering  the 
United  States  as  victims  of  unregulated 
commercial  passenger  vans.  These  vans,  or 
camionetas.  operate  on  the  Southwest  border, 
traveling  great  distances  between  points  in 
Mexico  and  the  U.S.  They  are  often  operated 
over  12  hours  a  day  by  one  driver  and  are 
packed  full  with  migrants,  vastly  exceeding 
the  9  to  15  passenger  limit.  These  already  bad 


conditions  are  often  exacerbated  by  worn 
tires  and  poorly  working  brakes.  We  at 
Proyecto  Libertad  work  to  better  the  futures 
of  migrants  and  refugees,  however  it  is  of 
great  concern  to  us  that  the  safety  of  these 
same  people  is  compromised  because  these 
vans  are  not  required  to  meet  federal  safety 
standards.  A  majority  of  the  deaths  that  result ' 
from  this  unregulated  industry  involve 
Hispanics;  out  of  an  estimated  250  casualties 
per  year.  60  percent  are  Hispanic. 

The  regulations  that  the  FHWA  is  presently 
exploring  are  an  important  first  step, 
however,  we  also  believe  that  there  are 
further  safety  components  that  should  be 
covered.  The  absence  of  regulation  allows 
anyone  to  setup  a  business  to  transport 
paying  passengers  without  concern  for  any 
margin  of  safety,  no  matter  how  small. 
Therefore,  it  is  important  to  step  up  any 
regulation  that  FHWA  considers  with  some 
simple  but  necessary  requirements  for 
commercial  passenger  vans  including:  length 
of  driving  time,  basic  vehicle  safety  standards 
and  maintenance  requirements,  and  stricter 
driver  qualifications. 

In  order  to  improve  the  industry's  safety 
record.  FHWA  must  commit  to  taking  the 
regulations  to  a  higher  level  of  safety.  FHWA 
will,  in  effect,  be  stepping  in  to  save  lives  of 
people  unwittingly  using  unsafe  commercial 
passenger  vans,  as  well  as  those  who  come 
in  contact  with  them  on  the  country's  roads. 

The  National  Council  of  La  Raza  and 
the  Farmworker  Justice  Fimd,  Inc.  also 
submitted  comments  concerning  the 
safety  of  Hispanic  passengers.  The  FJF 
described  itself  as  a  litigation  and 
advocacy  organization  that  represents 
migrant  and  seasonal  farmworkers 
around  the  nation.  Its  primary  focus  is 
on  wages  and  working  conditions, 
occupational  health  and  safety, 
immigration  status,  and  women's  rights. 
The  NCLR  and  the  FJF  stated: 

Both  NCLR  and  FJF  support  the  proposed 
regulations  for  interstate  commercial 
passenger  vans  designed  for  ^15  passengers, 
but  only  as  part  of  the  overall  applications  of 
the  FMCSRs  to  this  group.  The  proposed 
exemption  of  for-hire  passenger  vehicles 
from  basic  safety  regulations  will  result  in 
the  loss  of  hundreds  of  lives  each  year,  most 
of  them  Latino  migrant  workers  traveling 
from  border  states  to  the  central  U.S.  states 
in  commercial  interstate  passenger  vans 
known  as  camionetas.  The  vast  majority — 80 
percent  by  some  estimates — of  the  victims 
who  have  died  as  a  result  of  the  use  of  these 
unregulated  vehicles  is  Latino.  Allowing 
these  camionetas  to  continue  to  be  in  use 
without  regulation  is  tantamount  to 
dismissing  the  lives  of  their  victims  as 
insubstantial. 

Camionetas  typically  are  older,  dilapidated 
vans.  Border  guards  report  that  balding  tires, 
worn  brakes,  lack  of  seatbelts  and  fire 
extinguishers  are  the  norm  for  these  vehicles. 
Instead  of  15  passengers  that  these  vehicles 
are  designed  to  carry,  camionetas  are  often 
overcrowded  with  30  passengers  or  more.  To 
save  money,  camioneta  owners  often  assign 
only  one  driver  for  the  long  journey.  Each  of 
these  factors  poses  significant  safety  risks. 
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The  Texas  DPS  stated: 

(We)  can  fully  appreciate  the  dilenuna  that 
the  revision  of  the  definition  of  a  commercial 
motor  vehicle  creates  for  the  FHWA,  as  many 
small  businesses  would  become  subject  to 
the  regulations.  There  is  no  way  to  determine 
how  many  new  motor  carriers,  drivers,  and 
vehicles  would  be  subject  to  the  new 
requirements.  While  the  new  definition  will 
create  an  inequitable  situation  for  some  of 
these  carriers,  we  must  not  lose  sight  of  what 
I  believe  was  the  primary  inpetus  behind  the 
change  in  the  definition — the  "camionetas" 
operating  between  major  cities  in  Texas  and 
the  other  southern  states  to  and  from  our 
borders  with  Mexico.  We  have  been  in 
discussion  with  the  Texas  Bus  Association 
over  the  past  three  years  concerning  the 
operation  of  the  camionetas  in  Texas.  These 
vehicles  and  drivers  of^en  provide  the  same 
transportation  services  over  the  same  routes 
as  the  large  bus  companies,  with  the  benefit 
of  not  having  to  comply  with  the  safety 
regulations.  The  drivers  operate  unregulated 
for  longer  hours  than  their  bus  counterparts 
in  vans  that  endure  an  enormous  amount  of 
vyear  and  tear  on  a  daily  basis.  The 
passengers  that  subscribe  to  the  service  these 
carriers  provide  do  so  because  of  choice, 
convenience,  and  a  greater  sense  of  security 
with  the  driver  and  carrier.  However,  their 
decision  to  use  these  carriers  should  not  be 
interpreted  as  a  waiver  of  their  rights  to  the 
same  protection  and  safety  assurances  that 
they  would  receive  by  travelling  on  a  major 
bus  line. 

While  the  camionetas  may  be  the  prime 
reason  for  the  change  in  the  definition  of  a 
commercial  motor  vehicle,  (we)  would 
suspect  that  there  are  other  van  services 
within  the  nation  that  inspire  similar  safety 
concerns.  There  are  other  van  services  that 
will  be  included  in  this  definition  and  made 
subject  to  the  FMCSR  that  should  be 
exempted.  Day  care  centers  and  hotel  shuttle 
vans  may  be  prime  examples  of  these 
carriers.  However,  (we)  cannot  endorse 
exempting  these  carriers  from  the  regulations 
since  they  operate  wholly  within  a 
municipality's  commercial  zone  and  will 
have  little  direct  exposure  to  the  state 
agencies  that  normally  enforce  the  FMCSR. 
There  are  many  municipal  police  agencies 
that  are  also  authorized  to  enforce  the  ' 
FMCSR  that  may  have  a  legitimate  need  to 
regulate  these  carriers  within  their 
jurisdictions.  (We)  believe  that  their  opinion 
on  the  issue  should  be  considered. 

Comments  in  Opposition  to  Making  the 
FMCSRs  Applicable  to  Operators  of 
Small  CMVs 

Mr.  Rick  Farris  and  the  Iowa 
Department  of  Transportation  expressed 
opposition  to  making  the  FMCSRs 
applicable  to  operators  of  small 
passenger-carrying  CMVs  subject  to  the 
FMCSRs.  The  ACRA,  ITLA,  NADA, 
NFDA,  and  NLA  opposed  niaking  the 
FMCSRs  applicable  to  their  respective 
members,  rather  than  expressing  total 
opposition  to  regulating  operators  of 
small  passenger-carrying  CMVs. 

The  ACRA  stated: 


ACRA  advocates  that  the  Agency  postpone 
regulating  small  passenger-carrying  motor 
vehicles  until  evidence  is  available  that 
demonstrates  these  vehicles  pose  a  safety 
risk.  Congress  has  given  FHWA  the 
discretion  to  regulate  these  vehicles  based 
upon  FHWA's  expertise  in  the  area  of  CMVs. 
If  the  Agency  does  not  have  the  information 
available  to  consider  these  smaller  CMVs  a 
safety  risk,  then  FHWA  should  develop  that 
information  before  deciding  to  regulate.  In  all 
cases  of  government  action,  there  should  be 
a  firm  factual  fbundation  for  the  action — that 
foundation  should  not  be  developed  after  the 
promulgation  of  potentially  burdensome 
regulations. 

If  FHWA  decides  to  move  forward  with 
this  rulemaking.  ACRA  urges  that  the.  Agency 
find  that  airport  shuttle  vans  and  buses  with 
passenger  capacities  of  15  or  less,  such  as 
those  operated  by  car  rental  companies,  fall 
outside  the  defmiUon  of  "commercial  motor 
vehicles."  Car  rental  shuttle  services  do  not 
fall  within  the  scope  of  Congress"  intent 
because  these  shuttle  services  are  not  "for 
compensation"  within  the  plain  or  economic 
meaning  of  that  term.  They  merely  provide 
a  courtesy  service  for  potential  customers  of 
a  car  rental  agency.  The  fact  that  car  rental 
shuttle  services  are  operated  by  "businesses" 
(as  referenced  in  the  Agency's  Regulatory 
Guidance  for  FMCSRs)  is  not.  in  and  of  itself, 
sufficient  to  extend  the  federal  government's 
regulatory  reach  over  this  small  subgroup  of 
small  passenger-carrying  motor  vehicles. 

If  FHWA  ultimately  ignores  this  argument 
and  decides  to  cover  these  courtesy  shuttles 
within  the  scope  of  this  rulemaking,  ACRA 
urges  the  Agency  to  restrict  the  scope  of  its 
regulations  to  the  three  areas  proposed  in  the 
NPRM.  Considering  the  limited  factual 
foundation  that  FHWA  has  for  classifying 
these  smaller  vehicles  as  CMVs.  it  is  not 
appropriate  to  burden  the  owners  of  these 
vehicles  with  the  full  regulatory 
requirements  of  the  FMCSRs.  If  FHWA  is 
intent  on  regulating  these  smaller  vehicles, 
then  the  limited  burdens  proposed  in  the 
NPRM  would  be  far  preferable  to  full  FMCSR 
application. 

The  ITLA  expressed  concern  about 
imposing  the  FTvICSR's  on  the  operators 
of  small  passenger-carrying  CMVs  given 
the  apparent  lack  of  data  on  the  safety 
of  such  operators.  The  ITLA  stated: 

ITLA's  position  is  that  FHWA  must  extend 
the  current  six  month  extension  if  the 
rulemaking  concerning  the  application  of  the 
limited  FMCSRs  is  not  complete  at  the  time 
that  the  current  six  month  exemption 
expires.  It  is  ITLA's  reading  of  FHWA's 
NPRM  that  FHWA  proposes  to  only  apply  the 
three  requirements  listed  in  the  NPRM  to  the 
operators  of  small  passenger-carrying  CMVs, 
and  that  the  rule  proposed  in  the  NPRM 
would  continue  to  provide  an  exception  to 
the  general  application  of  all  of  the  FMCSRs 
except  for  the  three  listed.  ITLA  is  totally 
opposed  to  the  application  of  any  other 
FMCSRs  to  small  passenger-carrying  CMVs 
unless  and  until  FHWA  obtains  safety  data 
indicating  that  other  FMCSRs  should  be 
applied  to  this  class  of  vehicle. 

While  the  ITLA  is  opposed  to  making 
the  safety  regiUations  applicable  to  its 


members  operating  small  passenger- 
carrying  CMVs,  the  association  believes 
certain  types  of  van  pool  operations 
should  be  regulated  if  the  agency 
regulates  the  operation  of  small  CMVs. 
In  its  comments  to  the  interim  final  rule 
the  ITLA  stated: 

ITLA  is  very  concerned  with  the  FHWA's 
indicated  position  that  it  will  not  make  the 
FMCSRs  applicable  to  vanpools.  FHWA  has 
indicated  that  it  does  not  intend  to  "regulate 
commuter  vanpools  that  are  not  operated  in 
the  furtherance  of  a  commercial  enterprise." 
FHWA  limits  its  discussion  of  this  issue  to 
vans  which  are  operated  by  individuals  as 
part  of  a  "vanpooling"  arrangement.  FHWA 
appears  to  dismiss,  as  irrelevant,  the  fact  that 
members  of  the  vanpool  may  pay  a  monthly 
fee  to  an  individual  to  provide  the  vanpool 
service.  This  vanpool  service  could  easily  be 
provided  in  lieu  of  a  commercial  enterprise. 
The  fact  the  individual  providing  the  service 
is  not  a  business  seems  to  be  irrelevant.  The 
type  of  service  being  provided  should  be  the 
controlling  factor.  In  addition,  FHWA  totally 
ignores  the  fact  that  several  companies 
provide  vans  to  their  employees  to  0(>erate 
vanpools.  In  addition.  TTLA  must  presume 
that  FHWA  intends  to  apply  applicable 
FMCSRs  to  operators  of  vans  which  provide 
vanpool  services  as  a  commercial  enterprise. 
ITLA  urges  the  FHWA  to  closely  reexamine 
this  issue  before  making  a  final 
determination  concerning  the  applicability  of 
the  FMCSRs  to  "non-commercial"  vanpools. 

The  NFDA  indicated  that  its  members 
generally  do  not  operate  vehicles 
designed  or  used  to  transport  9  to  15 
passengers.  However,  the  organization 
believes  that  when  such  vehicles  are 
operated  in  a  funeral  procession,  they 
should  be  exempt  from  Federal  safety 
regulations.  The  NFDA  stated: 

While  most  funeral  homes  provide 
limousine  services  to  families,  the  vast 
majority  of  these  vehicles  are  not  designed  or 
used  to  transport  more  than  8  passengers. 
However,  there  are  members  of  NFDA  that  do 
provide  funeral  livery  vehicles  that  can 
transport  more  than  8  [}assengers  and  which 
would  be  subject  to  the  Interim  Final  Rule. 

NFDA  believes  that  an  exemption  is 
warranted  for  vehicles  used  in  connection 
with  a  funeral  service  since  they  are  typically 
operating  in  a  funeral  procession  under  a 
police  escort  and  subject  to  special  state  and 
local  laws  *  *  *. 

Given  these  precautions  and  the  fact  that 
funeral  processions  typically  travel  short 
distances  and  at  low  speeds  under  a  police 
escort,  an  exemption  from  the  Interim  Final 
Rule  is  warranted  for  a  commercial  motor 
vehicle  design^  or  used  to  transport  more 
than  8  passengers  that  is  used  in  connection 
with  a  funeral  service  or  funeral  procession. 
NFDA  respectfully  requests  that  commercial 
motor  vehicles  designed  or  used  to  transport 
more  than  8  passengers  (including  the  driver) 
for  compensation  be  exempt  from  the  Interim 
Final  Rule  when  used  in  coimection  wi)h  a 
funeral  service  or  funeral  procession. 
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Comments  Concerning  the  Definition  of 
the  Term  "For Compensation" and 
Recommendations  on  Types  of  Carriage 
That  Should  Be  Regulated 

The  preamble  to  the  NPRM  included 
a  discussion  of  the  term  "for 
compensation."  The  discussion 
referenced  certain  regulatory  guidance 
the  agency  published  in  the  Federal 
Register  on  April  4, 1997  (62  FR  16370). 
The  agency  indicated  that  the  term  "for 
compensation"  was  considered  the 
same  as  "for  hire"  and  discussed  its 
interpretation  of  for-hire  motor  carriers. 
The  NADA  disagreed  with  the  agency's 
interpretation  of  what  constitutes  a  for- 
hire  motor  carrier.  The  NADA  stated: 

NADA  strongly  disagrees  with  this 
interpretation  and  the  FHWA's  reliance  on  it 
to  justify  the  potential  regulation  of  12  or  15 
passenger  vans  used  by  dealerships  to  shuttle 
customers  at  no  cost.  Regarding  dealerships 
that  operate  courtesy  shuttles  in  interstate 
commerce,  NADA  kjiows  of  none  that  charge 
riders  a  fee.  Moreover,  service  customers  who 
ride  these  shuttles  are  not  charged  more  for 
vehicle  repair  or  service  work  than  customers 
-  who  do  not. 

In  its  proposal,  the  FHWA  seems  to  suggest 
that  Congress  did  not  intend  for  the  FHWA 
to  regulate  van  pools,  schools  or  school  bus 
contractors.  If  so.  then  it  follows  logically 
that  Congress  did  not  intend  for  free  shuttle 
services  to  be  regulated.  Unlike  free  shuttle 
service  riders,  van  poolers,  school  systems 
and  community  bus  users  "compensate" 
directly  or  indirectly  for  their  transpKirtation. 
From  a  policy  standpoint,  free  shuttle 
services  are  akin  to  van  pools  in  that  they 
reduce  traffic  congestion  and  air  pollution  by 
eliminating  the  use  of  a  greater  number  of 
vehicles  with  fewer  occupants  in  each 
vehicle. 

What  Congress  did  intend  to  regulate  was 
entities  which  are  primarily  or  significantly 
in  the  business  of  for-hire  people 
transportation.  Certainly  these  would  include 
bus,  commercial  van  or  taxi  services 
operating  vehicles  such  as  12  and  15 
passenger  vans  or  11  passenger  limousines  in 
interstate  commerce.  In  the  interest  of 
avoiding  an  overly  expansive  deHnition  and 
in  the  interest  of  clarity,  the  FHWA  should 
promulgate  a  final  rule  that  defines  for-hire 
transportation  to  include  only  directly 
compensated,  fee-paid  transportaUon.  Of 
course,  NADA  recognizes  that  dealerships 
operating  courtesy  shuttle  vans  not  for 
compensation  are  subject  to  the  over  15 
passenger  vehicle  set  out  in  49  USC 
31132(1)(C). 

The  ABA  also  provided  comments 
concerning  the  meaning  of  the  term  "for 
compensation."  The  ABA  believes  the 
FMCSA  should  interpret  the'  term  in  a 
way  that  limits  the  scope  of  the 
rulemaking  to  entities  primarily  engaged 
in  the  for-hire  transportation  of 
passengers.  The  ABA  beheves  the  scope 
of  the  ndemaking  shoidd  be  further 
limited  to  small  passenger-carrying 
CMV  operations  outside  of  commercial 


zones,  as  defined  in  49  CFR  part  372. 
The  ABA  stated: 

ABA  continues  to  believe  that  the  term  "for 
compensation"  be  defined  the  same  as  the 
term  "for  hire,"  and  agrees  with  FHWA's 
assertion  that  the  term  "for  compensation"  is 
synonymous  with  "for-hire."  However.  ABA 
proposes  that  the  FHWA  adopt  the 
"primarily  engaged  in"  test  and  the 
"commercial  zone"  exemption  discussed 
above.  This  approach  will  allow  the  FHWA 
to  retain  its  current  definitions  and  policies, 
minimize  the  burden  on  these  non- 
transportation  companies  and  greatly  reduce 
the  populations  of  new  entities  for 
enforcement  purposes. 

The  ABA  indicated  that  it  does  not 
believe  that  hotel  and  rental  car  shuttles 
should  be  covered  under  the  FMCSRs. 
Since  theses  operations  are  primarily 
non-transportation  businesses,  they 
should  not  be  considered  for-hire 
passenger  carriers. 

Comments  Concerning  the  MCS-150 

Mr.  Evan  Nacherlilla  and  Mr.  Ignacio 
Almada  believe  the  FMCSA  shoidd 
collect  information  concerning  each 
employee's  and  driver's  previous 
driving  record,  experience,  and  criminal 
record.  These  comm'enters  also  believe 
the  agency  should  create  a  database 
available  to  the  general  public  via  the 
Internet  that  identifies  all  motor  carriers 
operating  small  passenger-carrying 
CMVs.  They  argue  that  this  will  allow 
the  public  to  make  informed  decisions 
whether  to  engage  in  business  with 
certain  motor  carriers. 

Comments  Concerning  Marking  of  CMVs 

The  ITLA  and  the  NFDA  opposed  the 
proposal  that  operators  of  small 
passenger-carrying  CMVs  be  required  to 
mark  their  vehicles  in  accordance  with 
49  CFR  390.21.  The  ITLA  stated: 

Although  the  ITLA  recognizes  the  limited 
applicability  of  FMCSRs  that  FHWA  is 
proposing,  the  ITLA  does  question  the 
necessity  of  imposing  the  marking 
requirements  of  49  CFR  390.21  on  limousines 
and  other  "luxury-type  passenger  service" 
vehicles.  Under  the  provisions  of  49  CFR 
390.401,  limousines  and  other  "luxury-type 
passenger  service"  vehicles  with  a  capacity 
of  six  or  fewer  passengers  are  exempt  from 
the  marking  requirements  of  49  CFR  part  390, 
Subpart  D.  ITLA  urges  the  FHWA  to  expand 
this  exemption  to  vehicles  providing  similar 
services  which  carry  9  to  15  passengers 
including  the  driver.  The  nature  of  the 
service  provided  in  such  vehicles  is  luxury 
service,  as  acknowledged  by  FHWA  in  the 
existing  regulations  at  49  CFR  390.401.  The 
imposition  of  the  maridng  requirements  on 
larger  capacity  limousines  and  other  luxury- 
type  passenger  service"  vehicles  would 
appear  to  serve  no  useful  safety  purpose,  but 
would  diminish  or  eliminate  the  "luxury" 
nature  of  the  service  provided  by 
unnecessarily  marking  the  vehicles  in 
question. 


The  NFDA  stated: 

While  this  regulation  does  not  impose 
undue  regulatory  burdens  for  most  motor 
carriers  operating  CMVs,  they  would  cause 
significant  consumer  dissatisfaction  with 
funeral  homes  operating  CMVs.  It  would 
offend  many  funeral  consumers  if  limousines 
used  by  funeral  homes  were  marked  with 
ODOT  numbers  and  the  name  and  address  of 
the  funeral  home.  These  markings  would 
appear  to  many  consumers  as  an  undignified 
advertisement  painted  on  a  limousine  that  is 
being  used  in  connection  with  a  funeral 
service.  For  these  reasons,  NFDA  would 
request  exemption  from  the  proposed 
regulation  for  all  CMVs  used  by  a  funeral 
home  in  connection  with  a  funeral  service  or 
funeral  procession. 

Comments  Concerning  the  Proposal  to 
Require  an  Accident  Register 

Mr.  Evan  Nacherlilla  and  Mr.  Ignacio 
Almada  believe  the  accident  register  for 
the  operators  of  small  passenger- 
carrying  vehicles  should  include  the 
"legal  conclusion  to  the  accident  and 
the  individual  dollar  amount  in  damage 
to  all  vehicles  involved."  These 
commenters  indicated  that  documenting 
this  information  would  make  it  easier 
for  any  interested  party  to  determine  if 
the  driver  of  the  CMV  was  responsible 
for  the  accident,  and  to  determine  the 
severity  of  the  accident.  They  also 
suggest  that  the  accident  register  cover 
all  accidents  for  the  previous  60 
months. 

FMCSA  Response  to  Comments 

The  FMCSA  has  carefully  considered 
all  of  the  comments  received  in 
response  to  the  interim  final  rule  and 
the  NPRM.  We  have  grouped  the 
conunents  by  subject  for  discussion. 

Safety  Performance  Information 
Submitted  by  Commenters 

The  ABA,  ATU.  Casa  de  Proyecto 
Libertad,  and  Greyhound  have 
presented  compelling  information 
detailing  accidents  and  deaths  occiuring 
in  small  passenger  vans  in  the  United 
States.  These  submissions  indicate  that 
commercial  van  transportation  is 
increasing  across  the  country, 
particularly  in  markets  serving  the  U.S.- 
Mexico border.  The  camionetas 
operations  along  the  border  were 
singled  out  in  the  comments  as  posing 
significant  unregulated  safety  risks  to 
passengers  and  the  travelling  public. 
The  Texas  DPS  echoed  this  view  and 
recommended  they  should  be  subject  to 
the  FMCSRs.  Notvdthstanding  the 
emphasis  on  camionetas  operations,  the 
commenters  raise  questions  about  the 
safety  of  other  long-haul,  interstate  van 
operators  as  well. 

The  information  presented  by  the 
various  commenters  raises  safety  issues 
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the  FMCSA  must  address.  Our  plan  to 
address  the  issues  begins  with  this  final 
rule.  When  this  rule  becomes  effective, 
all  businesses  operating  vehicles 
designed  or  used  to  transport  9  to  15 
passengers  (including  the  driver)  for 
compensation  in  interstate  commerce 
will  be  required  to  complete  a  motor 
carrier  identification  report,  mark  their 
vehicles  with  a  USDOT  identification 
number,  and  maintain  an  accident 
register.  The  agency  is  taking  this  action 
to  gather  information  about  the 
operations  and  safety  of  motor  carriers 
operating  small  passenger-carrying 
vehicles  for  compensation. 

Elsewhere  in  today's  Federal  Register, 
the  FMCSA  published  another 
ndemaking  required  by  section  212  of 
the  MCSIA.  It  addresses  the  safety 
oversight  of  camionetas  operations  and 
other  van  operations  that  might  pose  a 
serious  safety  risk  and,  consequently, 
focuses  on  many  concerns  raised  by  the 
commenters  in  this  proceeding.  For  that 
reason,  the  FMCSA  requests  that  those 
who  have  participated  in  this 
ndemaking  assist  the  agency  in 
implementing  section  212  of  the 
MCSIA.  The  accident  information  from 
news  clippings  paints  a  vivid,  but 
indiscriminate,  picture  of  safety 
problems  in  van  transportation.  The 
challenge  for  the  FMCSA  is  to  develop 
information  that  enable!  the  agency  to 
focus  its  regulations  on  the  indust^ 
segment  that  poses  serious  safety  risks. 
By  this  ndemaking,  the  FMCSA  has 
narrowed  its  focus  to  for-hire  motor 
carriers  operating  vehicles  designed  or 
used  to  transport  9  to  15  passengers  in 
interstate  commerce.  The  other 
rulemaking  concerning  section  212  of 
the  MCSIA  considers  which  segments  of 
that  group  shoidd  be  subject  to  the 
safety-related  operational  FMCSRs.  The 
agency  encourages  all  interested  parties 
to  respond  to  the  notice  of  proposed 
rulemaking  on  this  subject  and 
welcomes  information  that  helps  us 
make  that  determination. 

Response  tq  Comments  Concerning  the 
Meaning  of  the  Phrase  "For 
Compensation" 

The  FMCSA  recognizes  the  concerns 
that  the  ABA,  ACRA,  Greyhound, 
NADA.  and  NFDA  have  about  how  the 
agency  interprets  the  phrase  "for 
compensation."  Although  these 
commenters  believe  the  phrase  should, 
for  the  purpose  of  implementing  section 
4008  of  the  TEA-21,  be  interpreted  to  be 
applicable  to  only  those  entities  that  are 
directiy  compensated  (i.e.,  entities  that 
are  primarily  engaged  in  the  for-hire 
transportation  of  passengers),  the 
FMCSA  will  continue  to  use  the  broader 
interpretation  of  the  phrase.  The  agency 


stands  by  its  previously  stated  position 
that  the  phrase  "for  compensation"  is 
synonymous  with  "for  hire"  and  its 
April  4,  1997  (62  FR  16370,  16407), 
interpretation  of  "for-hire  motor 
carrier."  The  interpretation  states: 

The  FHWA  has  determined  that  any 
business  (eniphasis  added)  entity  that 
assesses  a  fee,  monetary  or  otherwise, 
directly  or  indirectly  for  the  transportation  of 
passengers  is  operating  as  a  for-hire  carrier. 
Thus,  the  transportation  for  compensation  in 
interstate  commerce  of  passengers  by  motor 
vehicles  (except  in  sLx-passenger  taxicabs 
operating  on  fixed  routes)  in  the  following 
operations  would  typically  be  subject  to  all 
parts  of  the  FMCSRs,  including  part  387: 
Whitewater  river  rafters;  hotel/motel  shuttle 
transporters;  rental  car  shuttle  services,  etc. 
These  are  examples  of  for-hire  carriage 
because  some  fee  is  charged,  usually 
indirectly  in  a  total  package  charge  or  other 
assessment  for  transportation  performed. 

The  reference  to  six-passenger 
taxicabs  operating  en  fixed  routes  was 
included  in  the  guidance  due  to.a  CMV 
definition  set  forth  in  the  ICCTA.  The 
ICCTA  amended  the  statutory  definition 
of  a  CMV,  adding  "designed  or  used  to 
transport  passengers  for  compensation, 
but  exclud[es]  vehicles  providing 
taxicab  service  and  having  a  capacity  of 
not  more  than  6  passengers  and  not 
operated  on  a  regular  route  or  between 
specified  places."  The  TEA-21 
definition  removed  this  clause  from  the 
definition  of  CMV. 

The  interpretation  simply  lays  out  the 
agency's  view  of  its  statutory  authority, 
and  the  current  applicability  of  the 
safety  regulations  to  certain  for-hire 
motor  carriers. 

Response  to  Comments  About 
Transportation  of  Migrant  Workers 

The  FMCSA  recognizes  that  some 
commenters  believe  that  migrant 
workers  face  disproportionately  high 
fatality  rates  in  small  passenger-carrying 
CMVs  because  the  FMCSRs  do  not 
apply.  Although  the  FMCSRs  do  not 
apply  to  small  vans  at  this  time,  the 
FMCSA  has  in  place  safety  regulations 
applicable  to  motor  carriers  that 
transport  migrant  workers  more  than  75 
miles  in  interstate  or  foreign  commerce 
(49  CFR  part  398).  These  regulations 
apply  to  any  person,  with  certain 
limited  exceptions,  who  transports  in 
interstate  or  foreign  commerce  at  any 
one  time  three  or  more  migrant  workers 
to  or  from  their  employment  by  any 
motor  vehicle  other  than  a  passenger 
automobile  or  station  wagon.  Overall, 
the  rules  address  the  safety  concerns 
expressed  by  commenters.  For  example. 
§  398.6  prohibits  drivers  from  operating 
a  vehicle  for  more  than  10  hours  in  any 
24-hour  period,  unless  the  driver  is 
given  8  hours  rest  immediately 


following  the  10  hours  driving  time. 
Drivers  must  meet  the  physical 
qualification  standards  in  §  398.3  to 
qualify  as  a  driver  of  migrant  workers. 
Equipment  standards  are  prescribed  in 
§  398.4  to  ensure  that  the  carrier's  motor 
vehicles  are  safe.  Moreover,  carriers  are 
required  to  have  their  vehicles 
systematically  inspected  (§  398.7).  As 
these  regulations  prescribe  broad  safety 
standards  for  motor  carriers  of  migrant 
workers,  the  FMCSA  does  not  see  a 
basis  for  additional  regulation  in  this 
specific  segment  of  the  industry. 

Response  to  Comments  Concerning 
Information  on  the  Form  MCS-150 

The  FMCSA  has  considered  Mr.  Evan 
Nacherlilla's  and  Mr.  Ignacio  Almada's 
comments  concerning  the  collection  of 
data  on  the  Form  MCS-150  about 
individual  driving  records,  experience, 
and  criminal  records.  Motor  carriers  are 
already  required  to  consider  driving 
records  and  information  from  previous 
employers  as  part  of  the  process  for 
hiring  drivers.  The  FMCSA  believes  that 
this  responsibUity  should  remain  with 
the  employer  and  SQps  no  pubUc  benefit 
to  having  the  agency  collect  this 
information.  With  regard  to  Mr.  Evan 
NacherUlla's  and  Mr.  Ignacio  Almada's        ' 
comments  about  the  creation  of  a 
database  that  identifies  all  motor 
carriers  operating  small  passenger- 
carrying  CMVs,  the  FMCSA  has  already 
developed  databases  of  all  interstate 
motor  carriers  that  have  complied  with 
the  agency's  requirement  to  complete 
the  motor  carrier  identification  report 
(see  49  CFR  390.19),  and  for-hire  motor 
carriers  that  must  obtain  operating 
authority  (see  49  CFR  part  365).  The 
public  may  request  safety  profiles  of 
interstate  motor  carriers  by  calling  1- 
800-832-5660.  The  public  may  also 
obtain  information  about  motor  carriers 
via  the  Internet  by  visiting  the  agency's 
website  at  http://www.fmcsa.dot.gov. 

Response  to  Comments  Concerning 
Marking  of  CMVs 

The  FMCSA  continues  to  beUeve  that 
small  passenger-carrying  CMVs  should 
be  marked  to  help  enforcement  officials 
and  the  general  public  identify  these 
vehicles.  However,  after  considering  the 
comments  received  in  response  to  the 
NPRM,  the  agency  has  determined  that 
marking  these  vehicles  with  USDOT 
identification  numbers  only  is  sufficient 
at  this  time.  The  agency  is  not  requiring 
that  the  name  of  the  carrier,  and  the 
principal  place  of  business  be  marked 
on  these  CMVs.  The  types  of  passenger- 
carrying  operations  being  conducted  by 
many  of  these  businesses  (e.g.,  vehicles      / 
in  funeral  processions)  is  such  that  it 
would  be  distasteful  to  clients  and 
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cnistomers  to  have  the  vehicles  marked 
in  the  same  manner  as  larger  CMVs. 
Clients  and  customers  of  limousine 
services  and  other  luxury-type 
passenger  service  would  most  likely 
prefer  that  the  vehicles  be  discretely 
marked.  A  requirement  that  these 
vehicles  display  the  name  of  the  motor 
carrier  and  principal  place  of  business 
with  markings  that  are  readily  legible, 
during  daylight  hours,  from  a  distance 
of  50  feet  while  the  vehicle  is  stationary 
would  be  anything  but  discrete.  Marking 
the  vehicles  with  the  USDOT 
identification  number  only,  would 
provide  a  luiique  identifier  linking  the 
vehicle  to  the  motor  carrier,  without 
being  a  visual  annoyance  to  clients  and 
customers.  The  identification  number 
must  be  visible  from  a  distance  of  50 
feet  from  the  CMV,  but  this  requirement 
should  be  much  less  offensive  to 
customers  than  displaying  the  name  and 
principal  place  of  business  for  the  motor 
carrier. 

The  FMCSA  believes  that,  given  the 
relatively  small  size  of  vehicles 
designed  or  used  to  transport  9  to  15 
passengers  (including  the  driver)  for 
compensation  when  compared  to  other 
CMVs,  motorists  should  be  able  to 
quickly  locate  the  USDOT  identification 
numbers  displayed  on  the  sides  of  the 
vehicles.  Further,  motorists  should  be 
able  to  see  the  license  plate(s)  on  these 
small  CMVs  more  easily  than  those  on 
larger  vehicles.  For  urgent  matters  (such 
as  accidents  or  allegations  of  dangerous 
driver  behavior)  that  necessitate 
immediate  action  by  State  or  local  law 
enforcement  officials,  the  license  plates 
wiU  enable  those  officials  to  trace  the 
vehicle  back  to  the  registered  owner 
[i.e.,  the  motor  carrier  or  leasing 
company)  and  the  display  of  the 
company  name  and  principal  place  of 
business  is  not  critical.  For  other 
matters,  such  as  individuals  who  wish 
to  submit  complaints  about  imsafe 
motor  carriers  [e.g.,  motorists  who  have 
only  the  USDOT  identification  number, 
clients  or  customers  who  know  only  the 
name  of  the  business,  or  motor  carrier 
employees  reporting  information  about 
their  employers),  the  FMCSA  will  have 
sufficient  iiiformation  to  locate  these 
carriers  and  take  appropriate  action. 
Accordingly,  the  F^CSA  will  only 
require  that  small  passenger-carrying 
CMVs  be  marked  with  the  USDOT 
identification  number. 

Response  to  Comments  About  the 
Accident  Register 

The  FMCSA  does  not  believe  it  is 
necessary  to  require  that  the  accident 
register  include  more  information  than 
is  ciurently  required  by  49  CFR  390.15. 
There  is  no  discernible  benefit  to  Mr. 


Evan  Nacherlilla's  and  Mr.  Ignacio 
Almada's  suggestion  that  the  agency 
require  motor  carriers  to  include  in  their 
accident  registers  information  about 
findings  of  guilt  or  innocence  for  each 
accident.  The  agency  also  sees  little 
benefit  to  requiring  that  information  be 
retained  by  the  motor  carrier  for  60 
months.  The  commenters  have  not 
provided  any  information  to  suggest  that 
the  current  requirements  are 
insufficient. 

The  FMCSA  is  concerned  about  the 
total  number  of  accidents,  as  defined  in 
49  CFR  390.5,  that  a  motor  carrier  has 
experienced  for  the  previous  12  months, 
when  an  assessment  of  the  motor 
carrier's  safety  management  controls 
must  be  made.  The  agency  calculates 
motor  carriers'  accident  rates  (the 
niunber  of  recordable  accidents  per 
million  miles  of  CMV  travel)  as  part  of 
the  process  for  determining  their  safety 
rating.  Accidents  are  a  factor  in  that 
process  when  a  motor  carrier  incurs  two 
or  more  recordable  accidents  within  the 
12  months  prior  to  a  compliance  review. 
The  agency  considers  "preventability" 
when  a  motor  carrier  contests  a  rating 
by  presenting  compelling  evidence  that 
the  recordable  rate  is  not  a  feir  means 
of  evaluating  its  accident  factor.  The 
agency  uses  the  following  standard  in 
making  a  determination  of 
preventability:  "If  a  driver,  who 
exercises  normal  judgment  and  foresight 
could  have  foreseen  the  possibility  of 
the  accident  that  in  fact  occurred,  and 
avoided  it  by  taking  steps  within  his/her 
control  which  would  not  have  risked 
causing  another  kind  of  mishap,  the 
accident  was  preventable."  This 
standard  is  presented  in  appendix  B  to 
pari  385,  Explanation  of  Safety  Rating 
Process. 

The  commenters  have  not  provided 
any  information  to  support  the  implicit 
assertion  that  the  cmrent  accident 
information  used  as  a  factor  in  assessing 
a  motor  carrier's  safety  fitness  is 
inadequate.  Irrespective  of  whether  the 
driver  receives  a  ticket  for  violating 
State  or  local  traffic  laws,  or  is 
convicted  of  a  more  serious  offense,  the 
FMCSA  continues  to  believe  that  all 
recordable  accidents  should  be 
considered  when  determining  a  motor 
carrier's  safety  fitness.  The  FMCSA  is 
able  to  obtain  all  the  information  it 
needs  concerning  accidents  involving  a 
motor  carrier  subject  to  49  CFR  390.15, 
either  from  other  records  maintained  by 
the  motor  carrier  or  from  State  or  local 
enforcement  agencies  that  responded  to 
the  accident(s)  in  question.  Therefore, 
the  FMCSA  has  in  place  a  reliable 
means  of  gathering  information  about 
accidents  involving  fatalities,  injuries 
requiring  medical  treatment  away  from 


the  scene  of  the  accident,  or  disabling 
damage  to  any  of  the  vehicles  involved 
in  the  incident. 

With  regard  to  the  suggestion  that  the 
accident  register  include  the  dollar 
amount  of  damages  in  each  accident,  the 
FMCSA  does  not  believe  such 
information  is  a  reliable  means  of 
assessing  the  severity  of  accidents.  For 
example,  a  CMV  collision  involving  the 
total  loss  of  an  expensive  brand  new 
import  car  would  be  listed  as  a  more 
severe  accident  than  one  involving  the 
total  loss  of  10-year-old  import  car  of 
the  same  make  and  model.  The  fatality, 
injury,  and  disabling  damage  criteria 
provide  a  more  effective  means  of 
distinguishing  between  accidents 
involving  only  minor  injiuies  and/or 
property  damage,  and  those  that  are 
more  severe. 

Discussion  of  the  Final  Rule 

The  FMCSA  is  making  final  the 
amendments  to  the  definition  of 
"commercial  motor  vehicle"  in  §  390.5 
that  were  adopted  on  an  interim  final 
basis  on  September  3, 1999  (64  FR  at 
48516-48517).  AU  of  the  amendments 
are  based  on  statute.  The  FMCSA  is  also 
adopting  a  revised  version  of 
§  390.3(0(6)  to  require  that  operators  of 
CMVs  designed  or  used  to  transport  9  to 
15  passengers  for  compensation 
complete  a  motor  carrier  identification 
report  (49  CFR  390.19).  comply  with 
certain  provisions  of  the  CMV  marking 
regulation  (49  CFR  390.21,  except 
§  390.21(b)(1)),  and  maintain  an 
accident  register  (49  CFR  390.15).  These 
actions  will  enable  us  to  monitor  the 
operational  safety  of  all  motor  carriers 
operating  small  passenger  vehicles  for 
compensation.  In  addition,  the  three 
requirements  will  help  the  agency 
compile  information  on  the  number  of 
motor  carriers  operating  small 
passenger-carrying  vehicles  for 
compensation,  the  locations  of  their 
principal  places  of  businesses,  the 
number  of  vehicles  operated,  and  the 
number  of  drivers  employed.  Through 
marking  of  the  vehicles  with  USDOT 
identification  niunbers,  State  agencies 
will  be  able  to  identify  small  passenger- 
carrying  vehicles  and  collect  accident 
data  for  submission  to  the  FMCSA 
through  the  agency's  SAFETYNET 
database.  The  requirement  that  motor 
carriers  operating  small  passenger- 
carrying  CMVs  maintain  accident 
information  will  enable  the  agency  to 
conduct  special  studies  concerning  the 
safety  performance  of  these  carriers. 

Motor  Carrier  Identification  Report 

Section  390.19  of  the  FMCSRs 
requires  motor  carriers  to  file  Form 
MCS-150,  Motor  Carrier  Identification 
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Report,  before  beginning  operations  in 
interstate  commerce,  and  to  file  an 
update  of  the  report  every  24  months. 
The  information  from  the  Form  MCS- 
150  is  used  to  create  a  file  in  the  Motor 
Carrier  Management  Information  System 
(MCMIS),  a  database  containing  safety 
information  about  interstate  motor 
carriers  (e.g.,  compliance  review  results, 
roadside  inspection  results,  CMV 
accidents,  etc.). 

The  FMCSA  is  requiring  that 
operators  of  small  passenger-carrying 
CMVs  file  Form  MCS-150  to  enable  the 
agency  to  determine  how  many  motor 
carriers  are  affected  by  the  TEA-21 
revision  to  the  CMV  definition,  the 
number  of  drivers  employed  and 
vehicles  operated  by  these  carriers,  and 
the  principal  place  of  business  for  each 
of  these  entities.  Each  motor  carrier  will 
be  assignec^a  USDOT  census  or 
identification  number  which,  when 
marked  on  each  CMV  operated  by  the 
motor  carrier,  will  help  enforcement 
officials  and  the  general  public  identify 
these  businesses. 

Vehicle  Marking 

Section  390.21  requires  that  motor 
carriers  mark  their  CMVs  with  the  name 
or  trade  name  of  the  business,  the  city 
or  community  antf  State  in  which  the 
motor  carrier  maintains  its  principal 
place  of  business,  and  its  motor  carrier 
identification  number.  The  FMCSA  is 
requiring  the  operators  of  small 
passenger-carrying  vehicles  to  comply 
with  all  the  provisions  of  the  marking 
rule,  except  §  390.21(b)(1)  concerning 
the  display  of  the  name  or  trade  name 
of  the  motor  carrier.  This  will  help  to 
ensure  that  enforcement  officials  and 
the  public  can  identify  motor  carriers' 
vehicles  and  that  accidents  (as  defined 
in  49  CFR  390.5)  can  be  recorded  by  the 
States  and  entered  into  the  FMCSA's 
SAFETYNET  database.  The  FMCSA  will 
use  the  information  to  study  the  number 
and  locations  of  accidents,  and  the 
motor  carriers  involved,  to  determine  if 
there  are  patterns  or  trends  concerning 
the  safety  performance  of  these  carriers. 

Accident  Register 

Section  390.15  requires  that  motor 
carriers  make  all  records  and 
information  pertaining  to  an  accident 
available  to  thb  FMCSA  upon  request. 
Motor  carriers  must  give  the  agency  all 
reasonable  assistance  in  the 
investigation  of  any  accident.  Motor 
carriers  also  must  maintain  at  the 
pnncipal  place  of  business,  for  a  period 
of  one  year  after  an  accident  occurs,  an 
accident  register  with  the  following 
information: 

(1)  Date  of  the  accident; 


(2)  City  or  town  in  which  or  most  near 
where  the  accident  occurred,  and  the 
State  in  which  the  accident  occiured; 

(3)  Driver's  name; 

(4)  Number  of  injiuies; 

(5)  Number  of  fatalities;  and 

(6)  Whether  hazardous  materials, 
other  than  fuel  spiUed  from  the  fuel 
tanks  of  the  motor  vehicles  involved  in 
the  accident,  were  released. 

Copies  of  all  accident  reports  required 
by  State  or  other  government  entities  or 
insurers  also  must  be  maintained  by  the 
motor  carriers. 

The  FMCSA  is  requiring  that 
operators  of  CMVs  designed  or  used  to 
transport  9  to  15  passengers  for 
compensation  be  required  to  comply 
vtrith  §  390.15  to  assist  the  agency  in 
conducting  investigations  and,  if 
necessary,  special  studies  about  the 
safety  performance  of  particular  motor 
carriers  or  segments  of  the  industry.  For 
example,  if  one  of  a  motor  carrier's 
small  passenger-carrying  vehicles  is 
involved  in  a  major  accident  or  a  series 
of  accidents,  the  FMCSA  could  review 
the  records  required  by  §  390.15  as  part 
of  the  process  of  determining  whether 
there  are  deficiencies  with  the  carrier's 
safety  management  controls. 

Explanation  of  the  Term  "For 
Compensation" 

The  TEA-21  definition  of  a  passenger 
CMV  includes  the  phrase  "for 
compensation"  in  49  U.S.C.  31132(1)(B). 
However,  the  TEA-21  did  not  include  a 
definition  of  the  phrase.  As  stated 
above,  the  FMCSA  considers  the  term  to 
be  synonymous  with  "for  hire."  The 
FMCSA  intends  that  this  rulemaking  be 
applicable  to  all  interstate  for-hire  motor 
carriers  of  passengers  operating  CMVs 
designed  or  used  to  transport  9  to  15 
people.  Although  some  commenters  to 
the  interim  final  rule  and  NPRM 
suggested  that  a  distinction  be  made 
between  businesses  that  are  primarily 
engaged  in  the  for-hire  transportation  of 
passengers  and  those  that  are  primarily 
engaged  in  a  non-transportation  related 
enterprise,  the  agency  does  not  believe 
it  is  appropriate  to  exempt  a  for-hire 
motor  carrier  fitjm  the  requirements 
being  proposed  on  the  basis  of  how  the 
motor  carrier  is  paid  for  its  services. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  detennined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  and  significant  within  the 
meaiung  of  Department  of 
Transportation  regulatory  policies  and 


procediires  because  of  the  substantial 
public  interest  concerning  the  possible 
extension  of  the  applicability  of  the 
FMCSRs  to  a  larger  population  of  motor 
carrier  operations.  "This  rule  requires 
that  operators  of  vehicles  designed  or 
used  to  carry  between  9  and  15 
passengers  (including  the  driver)  for 
compensation,  in  interstate  commerce, 
file  a  motor  carrier  identification  report, 
mark  their  CMVs  with  a  USDOT 
identification  number,  and  maintain  an 
accident  register. 

The  FMCSA  believes  the  costs  of 
complying  with  the  requirements  to 
submit  a  motor  carrier  identification 
report  and  to  maintain  m  accident 
register  are  negligible.  These 
requfrements  impose  only  information 
collection  burdens  (i.e.,  completion  of 
forms,  recordkeeping,  etc.)  and  are 
discussed  in  greater  detail  below  in  the 
"Paperwork  Reduction  Act"  section  of 
this  notice. 

The  FMCSA  estimates  that  the  cost  of 
marking  CMVs  will  be  between  $11  and 
$27  per  vehicle  depending  on  the 
number  of  vehicles  the  motor  carrier 
operates.  Although  the  actual  cost  to  the 
industry  should  be  less  than  that 
originally  estimated  in  the  agency's 
NPRM — the  final  rule  requires  that  less 
information  be  displayed  than  was 
originally  proposed — the  FMCSA  is 
using  the  same  estimate  range  to  avoid 
underestimating  the  burden  on  the 
industry.  These  cost  estimates  are  based 
upon  the  FMCSA's  regulatory 
evaluation  and  regulatory  flexibility 
analysis  prepared  for  the  Jime  2,  2000 
(65  FR  35287),  final  rule  concerning 
CMV  marking  requirements.  The 
complete  regulatory  evaluation  and 
regulatory  flexibility  analysis  are 
included  in  FMCSA  Docket  No. 
FMCSA-98-3947. 

Since  motor  carriers  operating  CMVs 
designed  or  used  to  transport  9  to  15 
passengers  ciurentiy  are  not  required  to 
complete  Form  MCS-150,  the  FMCSA 
does  not  have  sufficient  data  to  estimate 
the  total  number  of  CMVs  that  would 
need  to  be  marked  in  accordance  with 
§  390.21.  However,  one  of  the 
commenters  responding  to  the  August  5, 
1998.  ANPRM  (63  FR  41766)  provided 
information  that  may  be  useful  in 
estimating  the  population  of  vehicles 
that  would  need  to  be  marked.  The 
International  Taxicab  and  Livery 
Association  (ITLA)  stated: 

According  to  information  available  to 
ITLA,  there  are  approximately  50,000 
limousines  in  use  that  would  be  affected  by 
the  deflnitional  change.  It  should  be  noted 
that  there  are  over  9000  limousine  operators 
nationwide  (also  operating  premium  sedan 
services),  and  that  the  median  fleet  size  is 
less  than  5.  In  addition,  the  average  annual 
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miles  operated  by  limousines  is 
approximately  23,000  miles. 

ITLA  estimates  that  there  are 
approximately  74,000  vans  nationwide — the 
breakdown  between  "mini-vans"  and  those 
affected  by  the  proposed  definition  is  not 
available.  Van  fleets  average  less  than  10 
vans,  with  an  approximate  annual  mileage  of 
40,000  per  vehicle,  and  an  average  trip  length 
of  less  than  8  miles  lasting  significantly  less 
than  1  hour. 

In  September  of  1998,  the  American 
Business  Information  (a  mailing  list  sales 
company)  released  a  sales  catalog  that  reports 
the  following  information: 


SIC  code 

Type  of  service 

#  of  U.S. 
companies 

4111-01  ... 
4119-01  ... 
4119-03... 
4121-01 

Airport  Transpor- 
tation. 

Handicapped 
Transportation. 

Limousine  Trans- 
portation. 

Taxcab  Transpor- 
tation. 

4,752 
1.302 
9,482 
7,348 

Total 

22,884 

The  ITLA  indicated  that,  if  the  agency 
decides  to  make  the  FMCSRs  applicable 
to  the  operation  of  small  passenger- 
carrying  vehicles,  approximately  14,000 
companies,  125,000  vehicles,  and 
165,000  drivers  would  be  covered.  If 
there  are  125,000  vehicles  designed  or 
used  to  transport  9  to  15  passengers  for 
compensation  in  interstate  commerce, 
the  costs  to  the  industry  for  marking 
CMVs  could  be  between  $1,375,000  and 
$3,375,000.  The  costs  are  one-time 
expenses  and  would  not  be  recurring. 
Generally,  the  marking  would  last  the 
normal  life  of  the  vehicle. 

At  this  time,  the  FMCSA  is  not  able 
to  specifically  quantify  the  safety 
benefits  resulting  from  requiring  CMVs 
to  be  marked.  The  requirement  is 
necessary  because  it  would  be  used  to 
monitor  the  safety  performance  of  these 
motor  carriers.  The  safety  performance 
data  ultimately  would  be  used  to 
determine  whether  there  are  safety 
problems  with  operators  of  small 
passenger-carrying  CMVs,  and  whether 
other  FMCSRs  should  be  made 
applicable  to  them. 

The  FMCSA  has  considered  other 
rulemaking  options,  such  as  not 
imposing  any  regulatory  burdens  on 
these  motor  carriers,  excluding  the 
marking  requirements  from  this  final 
rule,  or  imposing  more  stringent 
requirements.  The  agency  believes  the 
option  chosen  will  be  most  effective  at 
helping  to  achieve  its  objective  to 
monitor  the  safety  performance  of  these 
passenger  carriers.  Based  upon  the 
information  above,  the  agency 
anticipates  that  the  economic  impact 


associated  with  this  rulemaking  action 
is  minimal  and  a  full  regulatory 
evaluation  is  not  necessary. 

Regulatory  Flexibility  Act- 
In  compUance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612),  the 
FMCSA  has  considered  the  eifects  of 
this  regulatory  action  on  small  entities 
and  determined  that  this  rule  will  affect 
a  substantial  niunber  of  small  entities, 
but  will  not  have  a  significant  impact  on 
them.  If  the  ITLA's  estimate  of  14.000 
interstate  motor  carriers  operating  CMVs 
designed  or  used  to  transport  9  to  15 
passengers  is  acciuate,  and  most  or  all 
of  these  businesses  are  classified  as 
small  businesses  by  the  Small  Business 
Administration  (SB A),  the  rule  could 
affect  up  to  14,000  small  entities. 

Generally,  the  costs  per  vehicle  for 
small  companies  to  mark  their  CMVs 
will  be  greater  than  those  for  large 
companies.  If  a  motor  carrier  has 
between  1  to  6  vehicles,  the  total  cost 
per  vehicle  for  marking  is  estimated  at 
$27.  The  motor  carrier's  total  cost  would 
therefore  be  between  $27  and  $156.  For 
a  motor  carrier  operating  7  to  20  CMVs, 
the  total  cost  per  vehicle  marking  would 
be  $21.  The  total  cost  for  the  motor 
carrier's  fleet  woidd  be  between  $147 
and  $420.  For  a  fleet  of  21  to  99 
vehicles,  the  totcil  cost  per  vehicle 
marking  would  decrease  to  $16.  The 
total  cost  for  the  motor  carrier's  fleet 
would  be  between  $336  and  $1,584. 
And,  for  a  fleet  of  100  to  999  vehicles 
the  cost  per  vehicle  marking  would 
decrease  to  $11.  The  total  fleet  cost 
would  be  between  $1,100  and  $10,989. 

For  piuposes  of  this  rulemaking 
analysis,  given  the  lack  of  any  other 
relevant  data  on  the  subject,  the  FMCSA 
vdll  use  the  ITLA's  estimate  for  the 
number  of  businesses,  vehicles,  and 
drivers  for  these  small  passenger- 
carrying  CMVs.  The  FMCSA's  data 
concerning  carriers  that  have  operating 
authority  can  only  be  used  to  identify 
1,648  interstate  motor  carriers  operating 
vehicles  designed  or  used  to  transport 
between  9  to  15  passengers.  The  agency 
believes  there  may  be  many  more 
carriers  and  that  the  ITLA's  estimate 
appears  to  be  a  reasonable  number. 
Based  on  its  analysis  summarized 
above,  the  FMCSA  believes  that  this 
rulemaking  could  affect,  but  not  have  a 
significant  impact  on,  a  substantial 
number  of  small  entities.  For  example, 
if  a  small  entity  operated  between  7  and 
20  CMVs,  the  total  cost  per  vehicle 
marking  would  be  $21.  The  total  cost  for 
the  motor  carrier's  fleet  would  be 
between  $147  and  $420.  The  FMCSA 
does  not  consider  this  total  fleet  cost  for 
marking  the  CMVs  to  be  a  significant 
impact  on  a  biisiness  operating  20 


vehicles,  but  a  normal  operating  cost  for 
doing  business.  The  anticipated  benefits 
(i.e.,  enabling  the  FMCSA.  State 
agencies,  and  others  to  identify  small 
passenger-carrying  vehicles  involved  in 
accidents  and,  in  tium,  determine 
whether  additional  regulatory 
requirements  are  necessary)  outweigh 
the  costs  associated  with  this  rule. 
Accordingly,  the  FMCSA  has 
considered  the  economic  impacts  of  the 
requirements  on  small  entities  and 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nimiber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulaGons.  The 
FMCSA  has  determined  that  this 
proposal  contains  new  collection  of 
information  requirements  for  the 
purposes  of  the  PRA.  The  FMCSA  is 
requiring  that  motor  carriers  operating 
CMVs  designed  or  used  to  transport  9  to 
15  passengers  meet  the  vehicle  marking 
requirements  at  49  CFR  390.21  (except 
§  390.21(b)(1)).  The  FMCSA  believes  it 
is  important  that  small  passenger- 
carrying  CMVs  be  marked  with  USDOT 
numbers  so  that  the  public  has  an 
effective  means  to  identify-  motor 
carriers  operating  in  an  unsafe  manner. 
Such  markings  will  also  assist  Federal 
and  State  officials  in  accident 
investigations. 

The  information  collection 
requirements  contained  on  Form  MCS- 
150  have  been  approved  by  the  OMB 
under  the  provisions  of  the  PRA  and 
assigned  the  control  niunber  of  2126- 
0013  which  expires  on  October  31, 
2002.  The  FMCSA  estimates  it  takes 
approximately  20  minutes  for  interstate 
motor  carriers  to  complete  the  Form 
MCS-150  the  first  time  it  is  filed.  The 
agency  estimates  that  as  a  result  of  this 
rulemaking,  14.000  interstate  motor 
carriers,  currently  not  subject  to  the 
FMCSA's  safety  regulations,  would  have 
to  complete  the  Form  MCS-150.  Motor 
carriers  are  required  to  complete  the    • 
form  before  beginning  operations  in 
interstate  commerce.  Motor  carriers 
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must  also  update  the  information 
submitted  to  the  agency  every  24 
months.  However,  the  agency  estimates 
the  update  would  take  considerably  less 
time  because  most  of  the  information  is 
likely  to  be  the  same  and  motor  carriers 
would  already  have  had  the  experience 
of  completing  the  form  at  least  once 
before  the  update.  The  agency  estimates 
the  update  would  take  10  minutes. 
Therefore,  the  FMCSA  estimates  an 
additional  burden  of  4,667  hours  ((20 
minutes  per  motor  carrier  x  14,000 
motor  carriers)  /  60  minutes  per  hour) 
to  OMB  2126-0013  for  the  initial  filing 
of  the  Form  MCS-150.  The  burden 
hours  for  OMB  2126-0013  would  be 
further  increased  by  2,333  hours  ((10 
minutes  per  motor  carrier  x  14,000 
motor  carriers)  /  60  minutes  per  hour) 
because  of  the  biennial  update.  This 
final  rule  contains  a  requirement  that 
businesses  currently  not  subject  to  49 
CFR  390.19  file,  and  periodically  update 
the  Form  MCS-150. 

The  information  collection 
requirements  for  the  accident  register 
have  been  approved  by  the  OMB  imder 
the  provisions  of  the  PRA  and  assigned 
the  control  number  of  2126-0009  which 
expires  on  August  31,  2002.  The 
FMCSA  estimates  it  takes  approximately 
18  minutes  for  interstate  motor  carriers 
to  collect  and  record  the  seven  elements 
of  information  on  the  accident  register. 
However,  since  the  FMCSA  does  not 
have  sufficient  information  to  estimate 
the  number  of  accidents  operators  of 
small  passenger-carrying  CMVs  have 
each  year,  the  agency  is  unable  to 
estimate  the  total  time  burden.  If  each 
of  the  estimated  14,000  interstate  motor 
carriers  operating  small  passenger- 
carrying  vehicles  has  one  accident  per 
year,  an  additional  burden  of  4.200 
hours  per  year  ((18  minutes  per  motor 
carrier  x  14.000  motor  carriers)/60 
minutes  per  hour)  would  be  added  to 
OMB  No.  2126-0009.  This  final  rule 
requires  businesses  currently  not  subject 
to  49  CFR  390.15  to  maintain  an 
accident  register. 


The  FMCSA  submitted  both  of  these 
revised  information  collections,  as 
required,  to  OMB  for  review  and 
approval  at  the  time  the  September  3, 
1999,  NPRM  was  published.  Interested 
parties  were  invited  to  send  comments 
regarding  these  information  collection 
requirements.  There  were  no 
substantive  comments  received. 
Therefore,  the  FMCSA  is  requesting  that 
the  revised  information  collections  be 
approved  at  this  time  and  is  submitting 
this  request  to  OMB. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  PoUcy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  does  not 
have  any  effect  on  the  quality  of  the 
environment. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  an 
imfunded  Federal  mandate,  as  defined 
by  the  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1532  et  seq.),  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable  - 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FMCSA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  &t)m 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 


Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4.  1999,  and  it  has 
been  determined  that  this  rulemaking 
does  not  have  a  substantial  direct  effect 
or  sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 
This  final  rule  does  not  impose 
additional  costs  or  burdens  on  the 
States. 

Regulation  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  yeari  The  RINs 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  390 

Highway  safety.  Motor  carriers.  Motor 
vehicle  identification  and  marking. 
Reporting  and  recordkeeping 
requirements. 

Issued  on:  January  4,  2001. 
Clyde  J.  Hart,  Jr., 

Acting  Depu  ty  Administrator 

Accordingly,  part  390  of  Title  49  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PART  390— {AMENDED] 

1.  Revise  the  authority  citation  for 
part  390  to  read  as  follows: 

Authority:  49  U.S.C.  13301,  13902.  31132. 
31133.  31136.  31502.  and  31504;  sec.  204. 
Pub.  L.  104-88.  109  Stet.  803.  941  (49  U.S.C. 
701  note):  and  49  CFR  1.73. 

2.  Amend  §  390.3  to  revise  paragraph 
(f)(6)  to  read  as  follows: 

§390.3    General  applicability. 

***** 

(f)  Exceptions.  *   *  * 

(6)  The  operation  of  commercial 
motor  vehicles  designed  or  used  to 
transport  between  9  to  15  passengers 
(including  the  driver).  However,  motor 
carriers  operating  these  vehicles  for 
compensation  are  required  to  comply 


with  49  CFR  385.21,  Motor  carrier 
identification  report,  49  CFR  390.15, 
Assistance  in  investigations  and  special 
studies,  and  49  CFR  390.21.  Marking  of 
commercial  motor  vehicles  (except 
§390.21(bHl)). 

3.  Amend  §  390.5  to  revise  the 
definition  of  "Commercial  motor 
vehicle"  to  read  as  follows: 

§390.5    Definitions. 

***** 

Commercial  motor  vehicle  means  any 
self-propelled  or  towed  motor  vehicle 
used  on  a  highway  in  interstate 
commerce  to  transport  passengers  or 
property  when  the  vehicle — 

(1)  Has  a  gross  vehicle  weight  rating 
or  gross  combination  weight  rating,  or 
gross  vehicle  weight  or  gross 


combination  weight,  of  4,536  kg  (10,001 
pounds)  or  more,  whichever  is  greater; 
or 

(2)  Is  designed  or  used  to  transport 
more  than  8  passengers  (including  the 
driver)  for  compensation;  or 

(3)  Is  designed  or  used  to  transport 
more  than  15  passengers,  including  the 
driver,  and  is  not  used  to  transport 
passengers  for  compensation;  or 

(4)  Is  used  in  transporting  material 
found  by  the  Secretary  of  Transportation 
to  be  hazardous  imder  49  U.S.C.  5103 
and  transported  in  a  quantity  requiring 
placarding  under  regulations  prescribed 
by  the  Secretary  under  49  CFR,  subtitle 
B,  chapter  I,  subchapter  C. 

[FR  Doc.  01-765  Filed  1-10-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  385,  390,  and  398 
[Doclcet  No.  FMCSA-20OO-7017] 
RIN2126-AA52 

Safety  Requirements  for  Operators  of 
Small  Passenger-Carrying  Commercial 
Motor  Vehicles  Used  In  Interstate 
Commerce 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUIMMARY:  The  FMCSA  is  proposing  to 
amend  the  Federal  Motor  Carrier  Safety 
Regiilations  (FMCSRs)  to  require  that 
motor  carriers  operating  pommercial 
motor  vehicles  (CMVs),  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver),  in 
interstate  commerce  comply  with  the 
safety  regulations  when  they  are  directly 
compensated  for  such  services,  and  the 
transportation  of  any  passenger  covers  a 
distance  greater  than  75  air  miles  (86.3 
statute  miles  or  138.9  kilometers).  Motor 
carriers,  drivers,  and  the  vehicles 
operated  by  them  would  be  subject  to 
the  same  safety  requirements  imposed 
upon  motorcoach  operations,  with  the 
exception  of  the  commercial  driver's 
license,  controlled  substances  and 
alcohol  testing  regulations.  The  agency 
is  proposing  that  any  requirements 
implemented  be  made  applicable  to 
these  motor  carriers  90  days  after  the 
effective  date  of  the  final  rule.  This 
action  is  in  response  to  section  212  of 
the  Motor  Carrier  Safety  Improvement 
Act  of  1999  (MCSIA). 
DATES:  Comments  must  be  received  on 
or  before  April  11,  2001. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
dociunent.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  Holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Larry  W.  Minor,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
1790,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590-0001;  or 
Mr.  Michael  Falk,  Office  of  the  Chief 
Counsel,  HCC-20,  (202)  366-1384, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Dociiment 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)  (TXT),  Portable  Dociunent 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hoiu^  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  imder  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  dociunent 
may  also  be  downloaded  by  using  a 
computer,  modem  and  suitable 
commiuiications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Govemmeht  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam. 

Background 

Congressional  Mandate  to  Regulate 
Small  Passenger-Carrying  CMVs 

On  December  9, 1999,  the  President 
signed  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (Pub.  L.  106- 
159, 113  Stat.  1748).  Section  212  of  the 
MCSIA  requires  that  the  FMCSA  make 
its  safety  regulations  applicable  to:  (1) 
Commercial  vans  referred  to  as 
"camionetas,"  and  (2)  those  commercial 
vans  operating  in  interstate  commerce 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 
risks.  The  rulemaking  to  implement 
section  212  must  be  completed  by 
December  9,  2000. 

Prior  to  the  enactment  of  the  MCSIA, 
section  4008(a)(2)  of  the  Transportation 
Equity  Act  for  the  21st  Centiuy  (TEA- 
21)  (Pub.  L.  105-178,  112  Stat.  107,  June 
9, 1998)  amended  the  passenger-vehicle 
component  of  the  CMV  definition  in  49 
U.S.C.  31132(1).  Commercial  motor 


vehicle  is  now  defined  statutorily  to 
mean  a  self-propelled  or  towed  vehicle 
used  on  the  highways  in  interstate 
commerce  to  transport  passengers  or 
property,  if  the  vehicle — 

(A)  Has  a  gross  vehicle  weight  rating 
or  gross  vehicle  weight  of  at  least  10,001 
pounds,  whichever  is  greater; 

(B)  Is  designed  or  used  to  transport 
more  than  8  passengers  (including  the 
driver)  for  compensation; 

(C)  Is  designed  or  used  to  transport 
more  than  15  passengers,  including  the 
driver,  and  is  not  used  to  transport 
passengers  for  compensation;  or 

(D)  Is  used  in  transporting  material 
found  by  the  Secretary  of  Transportation 
to  be  hazardous  under  section  5103  of 
this  title  and  transported  in  a  quantity 
requiring  placarding  under  regulations 
prescribed  by  the  Secretary  under 
section  5103. 

Under  section  4008(b)  of  the  TEA-21. 
operators  of  the  CMVs  defined  by 
section  31132(1)(B)  would  automatically 
become  subject  to  the  FMCSRs  one  year 
after  the  date  of  enactment  of  the  TEA- 
21,  if  they  were  not  already  covered, 
"except  to  the  extent  that  the  Secretary 
(of  Transportation)  determines,  through 
a  rulemaking,  that  it  is  appropriate  to 
exempt  such  operators  of  commercial 
motor  vehicles  from  the  application  of 
those  regulations."  Section  4008(b)  of 
the  TEA-21  is  a  mandate  either  to 
impose  the  FMCSRs  on  previously 
unregulated  smaller  capacity  passenger 
vehicles,  or  to  exempt  through  notice 
and  comment  rulemaking  some  or  all  of 
the  operators  of  such  vehicles. 

On  September  3, 1999,  the  Federal 
Highway  Administration  (FHWA) 
published  an  interim  final  rule  to  adopt 
the  new  statutory  definition  of  a  CMV 
(64  FR  48510).'  The  agency  revised  its 
regulatory  definition  of  CMV  to  be 
consistent  with  the  statute,  but 
exempted  the  operation  of  these  small 
passenger-carrying  vehicles  bom  all  of 
the  FMCSRs  for  six  months  to  allow 
time  for  the  completion  of  a  separate 
rulemaking  in  which  the  agency 
proposed  requiring  operators  of  such 
vehicles  to  file  a  motor  carrier 
identification  report,  mark  their  CMVs 
with  a  USDOT  identification  number 
and  certain  other  information,  and 
maintain  an  accident  register.  This 
notice  of  proposed  rulemaking  was  also 


>  The  MCSIA  established  the  FMCSA  in  the 
Department  of  Transportation.  On  January  4.  2000, 
the  Office  of  the  Secretary  published  a  final  rule 
rescinding  the  authority  previously  delegated  to  the 
former  Office  of  Motor  Carrier  Safety  (OMCS)  (65 
FR  22U).  This  authority  is  now  delegated  to  the 
FMCSA.  Rulemakirg,  enforcement,  and  other 
activities  of  the  Office  of  Motor  Carrier  Safety  while 
part  of  the  Federal  Highway  Administration 
(FHWA).  and  while  operating  independently  of  the 
FHWA,  will  be  continued  by  the  FMCSA. 
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published  on  September  3,  1999,  at  64 
FR  48518. 

Elsewhere  in  today's  Federal  Register. 
the  FMCSA  published  a  final  rule  that 
amends  §  390.5  by  adopting  the 
statutory  definition  of  "commercial 
motor  vehicle"  published  in  the  interim 
final  rule  on  September  3, 1999.  The 
agency's  final  rule  also  revised 
§  390.3(f)(6)  to  require  that  all  operators 
of  CMVs  designed  or  used  to  transport 
between  9  and  15  passengers  for 
compensation  complete  a  motor  carrier 
identification  report  (Form  MCS-150) 
(49  CFR  390.19),  comply  with  certain 
provisions  of  the  CMV  marking 
regulation  (49  CFR  390.21),  and 
maintain  an  accident  register  (49  CFR 
390.15).  These  actions  will  enable  the 
agency  to  monitor  the  operational  safety 
of  all  motor  carriers  operating  small 
passenger  vehicles  for  compensation.  In 
addition,  the  three  requirements  will 
help  the  agency  compile  information  on 
the  number  of  motor  carriers  operating 
small  passenger-carrying  vehicles  for 
compensation,  the  location  of  their 
principal  place  of  business,  the  number 
of  vehicles  operated,  and  the  number  of 
drivers  em^oyed. 

With  the  enactment  of  the  MCSIA.  the 
agency  is  now  required  to  make  the 
safety-related  operational  FMCSRs  {e.g., 
driver  qualifications,  hours  of  service, 
inspection,  repair  and  maintenance, 
etc.)  applicable  to  certain  operations  of 
small  passenger-carrying  vehicles 
designed  or  used  to  transport  between  9 
and  15  passengers  (including  the  driver) 
for  compensation  in  interstate 
commerce.  Namely,  the  small 
passenger-carrying  CMV  operations  that 
must  be  regidated  imder  section  212  of 
the  MCSIA  include  what  the  Congress 
referred  to  as  "camionetas"  and  those 
operations  outside  of  commercial  zones 
that  have  been  determined  to  pose 
serious  safety  risks. 

hi  this  NPRM.  the  FMCSA  is 
proposing  to  make  the  FMCSRs 
applicable  to  all  motor  carriers 
operating  CMVs,  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver),  in  interstate 
commerce  for  "direct  compensation" 
when  the  transportation  covers  a 
distance  greater  than  75  air  miles  (86.3 
statute  miles  or  138.9  kilometers).  This 
preliminary  decision  is  based  on:  (1) 
The  FMCSA's  imderstanding  of  the 
Congress'  and  the  commercial  passenger 
carrier  industry's  usage  of  the  term 
"camioneta,"  (2)  the  agency's  analysis  of 
comments  submitted  in  response  to  the 
FHWA's  August  5, 1998  (63  FR  41766) 
advance  notice  of  proposed  rulemaking 
concerning  the  definition  of  CMV,  (3) 
the  agency's  analysis  of  comments 
submitted  in  response  to  the  September 


3, 1999,  interim  final  rule  and  notice  of 
proposed  rulemaking,  and  (4)  an 
analysis  of  accident  data  concerning 
large  vans.  The  agency  believes  that  this 
approach  would  be  more  effective  than   . 
other  alternatives  for  responding  to 
congressional  and  public  safety 
concerns  about  what  is  commonly 
referred  to  as  "long-haul"  for-hire  van 
operations  throughout  the  United  States, 
including  vans  operated  for 
compensation  by  foreign-based  motor 
carriers  into  and  out  of  the  United 
States. 

The  FMCSA  considered  several 
alternatives  or  options  to  implement 
section  212  of  the  MCSIA.  The  other 
alternatives  included  making  the  safety- 
related  operational  FMCSRs  applicable 
to:  (1)  All  motor  carriers  operating  small 
passenger-carrying  CMVs  in  interstate 
commerce  for  compensation  (direct  and 
indirect);  (2)  all  motor  carriers  operating 
small  passenger-carrjring  CMVs  in 
interstate  commerce  that  are  directly 
compenrated,  irrespective  of  the 
distance  traveled;  and  (3)  only  those 
motor  carriers  operating  small 
passenger-carrying  CMVs  across  the 
U.S. -Mexico  border  for  compensation. 
The  FMCSA  believes  the  proposed 
alternative  would  avoid  making  the 
FMCSRs  applicable  to  interstate  for-hire 
van  operations  that  are  local  in  nature 
and  do  not  appear  to  pose  the  same 
level  of  safety  risks  to  their  customers 
and  the  traveling  public. 

Passenger-Carrying  Operations  Covered 
by  this  Rulemaldng 

For-Hire  Transportation — Direct  versus 
Indirect  Compensation 

Although  the  Congress  did  not  define 
"for  compensation,"  the  FMCSA 
believes  this  rulemeJting  should  focus 
first  and  foremost  on  motor  carriers  of 
passengers  that  offer  their  services  to  the 
general  public  in  exchange  for 
compensation.  Generally,  the  primary 
business  of  these  companies  is 
providing  interstate  passenger 
transportation  services.  Although  the 
FMCSA  has  appUed  identification 
marking  and  accident  recording 
requirements  on  all  interstate  motor 
carriers  transporting  passengers  for 
compensation,  the  agency  does  not 
believe  the  Congress  intended  to  impose 
safety-related  operational  regulations  on 
business  entities  providing  interstate 
passenger  transportation  services  that 
are  incidental  to  their  primary,  non- 
transportation  related  business.  While 
both  types  of  operations  are  conducted 
for  compensation,  the  FMCSA  believes 
that  it  is  important  to  distinguish 
between  businesses  with  a  primary 
objective  of  providing  transportation, 


and  others.  The  former  group  is  directly 
compensated  for  their  transportation 
services,  while  the  latter  is  compensated 
indirectly  in  a  total  package  charge  or 
some  other  assessment  or  concession  is 
given  for  the  transportation  performed. 

In  the  comments  submitted  in 
response  to  the  September  3, 1999, 
interim  final  rule  and  the  notice  of 
proposed  rulemaking  published  on  the 
same  day,  the  American  Bus 
Association  (ABA),  the  American  Car 
Rental  Association,  Greyhound,  the 
National  Automobile  Dealers 
Association,  and  the  National  Funeral 
Directors  Association  expressed 
concerns  about  how  the  agency  should 
interpret  the  phrase  "for 
compensation."  These  commenters 
believe  the  phrase  should,  for  the 
piupose  of  implementing  section  4008 
of  the  TEA-21,  be  interpreted  to  be 
applicable  to  only  those  entities  that  are 
directly  compensated  (i.e.,  entities  that 
are  primarily  engaged  in  the  for-hire 
transportation  of  passengers).  This  issue 
is  also  discussed  in  the  preamble  of  the 
final  rule  concerning  requirements  for 
operators  of  small  passenger-carrying 
CMVs,  pubUshed  elsewhere  in  today's 
Federal  Register.  Interested  parties  may 
view  the  comments  by  reading  the 
submissions  to  FMCSA  Docket  Nos. 
FMCSA-97-2858  and  FMCSA-99-5710. 

The  FMCSA  agrees  with  commenters 
to  the  previous  rulemaking  notices  in 
their  belief  that  only  small  passenger- 
carrying  CMV  operators  that  are  directly 
compensated  for  their  services  should 
be  required  to  comply  with  safety- 
related  operational  rules.  These  are  the 
small  passenger-carrying  CMV 
operations  that  commenters  identified 
as  having  significant  deficiencies  in 
their  safety  management  controls  for 
their  drivers  and  vehicles.  In 
implementing  section  212  of  the 
MCSIA,  the  FMCSA  believes  that  this 
group  should  be  considered  as  posing  a 
serious  safety  risk  to  the  motoring 
public. 

The  FMCSA  has  considered  the 
accident  information  presented  by  the 
ABA,  the  Amalgamated  Transit  Union, 
Casa  de  Proyecto  Libertad,  and 
Greyhound  and  believes  the  information 
is  an  indicator  that  there  may  be 
problems  with  the  safety  management 
controls  of  these  CMV  operators.  This 
data  is  discussed  in  the  preamble  of  the 
final  rule  concerning  requirements  for 
operators  of  small  passenger-carrying 
CMVs  pubhshed  elsewhere  in  today's 
issue  of  the  Federal  Register.  While  the 
data  has  limitations,  it  is  alarming  and 
suggests  the  need  for  action  to  improve 
the  operational  safety  of  this  group  of 
motor  carriers. 
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Although  all  of  the  comments 
discussed  above  were  submitted  prior  to 
the  passage  of  the  MCSIA,  the 
implementation  of  section  4008  of  the 
TEA-21  and  section  212  of  the  MCSIA 
are  so  closely  related  that  the  comments 
are  relevant  to  this  rulemaking  proposal. 
Section  212  of  the  MCSIA  gives  the 
agency  explicit  direction  on  how  to 
implement  the  statutory  change  in  the 
CMV  definition  provided  at  section 
4008  of  the  TEA-21. 

As  indicated  in  the  preamble  of  the 
final  rule  concerning  requirements  for 
operators  of  small  passenger-carrying 
CMVs,  published  elsewhere  in  today's 
Federal  Register,  the  agency  stands  by 
the  FHWA's  previously  stated  position 
that  the  phrase  "for  compensation"  is 
synonymous  with  "for  hire"  and  its 
April  4,  1997  (62  FR  16370,  16407), 
interpretation  of  "for-hire  motor 
carrier."  The  interpretation  states: 

The  FHWA  has  determined  that  any 
business  entity  that  assesses  a  fee,  monetary 
or  otherwise,  directly  or  indirectly  for  the 
transportation  of  pa^engers  is  operating  as  a 
for-hire  carrier.  Thus,  the  transportation  for 
compensation  in  interstate  commerce  of 
passengers  by  motor  vehicles  (except  in  six- 
passenger  taxicabs  operating  on  fixed 
routes)  2  in  the  following  operations  would 
typically  be  subject  to  all  parts  of  the 
FMCSRs,  including  part  387:  Whitewater 
river  rafters;  hotel/motel  shuttle  transporters; 
rental  car  shuttle  services,  etc.  These  are 
examples  of  for-hire  carriage  because  some 
fee  is  charged,  usually  indirectly  in  a  total 
package  charge  or  other  assessment  for 
transportation  performed. 

The  interpretation  noted  above  simply 
lays  out  the  agency's  view  of  its 
statutory  authority,  and  the  current 
applicability  of  the  safety  regulations  to 
certain  for-hire  motor  carriers. 

Although  the  FMCSA's  interpretation 
of  "for  compensation"  remains 
unchanged,  the  agency  is  proposing  that 
this  rulemaking  be  applicable  only  to  a 
subset  of  the  for-hire  motor  carriers  of 
passengers  covered  by  the  final  rule 
concerning  requirements  for  all 
operators  of  small  passenger-carrying 
CMVs,  published  elsewhere  in  this  issue 
of  the  Federal  Register.  The  agency  is 
proposing  that  this  rulemaking  be 
applicable  only  to  entities  that  assess  a 
fee,  monetary  or  otherwise,  directly  for 


'  The  reference  to  six-passenger  taxicabs 
operating  on  fixed  routes  was  included  in  the 
guidance  due  to  a  CMV  definition  set  forth  in  the 
KX  Termination  Act  of  1995  (ICCTA)  Pub.  L.  104- 
88,  109  Stat.  803,  919).  The  ICCTA  amended  the 
statutory  definition  of  a  CMV,  by  adding  the  words 
"designed  or  used  to  transport  passengers  for 
compensation,  but  exclude(s)  vehicles  providing 
taxicab  service  and  having  a  capacity  of  not  more 
than  6  passengers  and  not  operated  on  a  regular 
route  or  between  specified  places."  The  TEA-21 
definition  removed  this  clause  from  the  definition 
ofCMV. 


the  transportation  of  passengers. 
Therefore,  the  use  of  small  passenger- 
carrying  CMVs  for  compensation  by 
operators,  such  as  hotel/motel  shuttle 
transporters,  rental  car  shuttle  services, 
Whitewater  river  rafters,  etc.,  would  not 
be  subject  to  the  safety-related 
operational  regulations,  irrespective  of 
the  distance  traveled.  Since  these 
businesses  do  not  hold  themselves  out 
to  the  public  as  providers  of 
transportation  services,  the  FMCSA 
does  not  intend  to  impose  the  safety- 
related  operational  regulations  on  them 
at  this  time.  The  agency  requests 
comments  on  this  issue. 

Coverage  of  Camioneta  Opeiations 

Section  212  of  the  MCSIA  requires  the 
FMCSA  to  make  the  safety  regulations 
applicable  to  camioneta  operations.  The 
statute  did  not  include  a  definition  of 
the  term  camioneta,  but  the  Congress 
issued  an  explanatory  statement  (see 
145  Ccng.  Rec.  H12868.  at  H12873 
(November  18,  1999))  that  suggests  that 
camioneta  operations  are  those  that 
involve  transporting  passengers  from 
Mexico  to  the  United  States  and  vice 
versa. 

The  FMCSA  does  not  have 
information  concerning  the  number  of 
motor  carriers  with  CMV  operations  that 
fit  the  congressional  description  of 
camioneta.  In  its  comments  to  the 
September  3, 1999,  interim  final  rule 
and  the  NPRM  published  on  the  same 
day,  the  Texas  Department  of  Public 
Safety  described  camionetas  operations 
as  those  transporting  passengers 
"between  major  cities  in  Texas  and  the 
other  southern  states  to  and  firom  our 
borders  with  Mexico."  The  FMCSA  has 
analyzed  detailed  accident  data  from  the 
National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Fatality 
Analysis  Reporting  System  (FARS)  and 
believes  the  accident  data  suggests  that 
if  there  are  fatal  accidents  involving 
these  operators,  the  vast  majority  of  the 
vehicles  appear  to  be  registered  in  the 
United  States.  While  they  may  travel 
between  points  in  Mexico  and  the 
United  States,  the  vehicles  are  not 
necessarily  based  in  Mexico. 

Rather  than  drafting  a  rule  that 
specifically  targets,  in  part,  vehicles  that 
actually  cross  tihe  border,  the  FMCSA 
believes  section  212  should  be 
implemented  by  focusing  on  the 
distance  traveled.  A  distance-based 
approach  would  capture  CMV  operators 
that  transport  passengers  hora  the  U.S.- 
Mexico border  to  major  cities  in  Texas 
and  other  States.  Carriers  that  actually 
cross  the  border  would  also  be  covered, 
but  only  in  those  instances  where  the 
transportation  of  any  of  the  passengers 
exceeds  a  certain  distance.  The  distance 


the  passengers  were  transported  would 
be  determined  by  looking  at  the  point  of 
origin  and  the  destination,  irrespective 
of  which  side  of  the  U.S. -Mexico  border 
the  trip  begins  or  ends.  The  FMCSA 
requests  conunents  from  State  and  local 
enforcement  agencies  on  whether  a 
distance-based  approach  would  ensure 
coverage  of  the  vast  majority  of 
camioneta  operations  as  described  by 
the  Congress. 

Coverage  of  Van  Operations  Determined 
To  Pose  Serious  Safety  Risks 

In  addition  to  requiring  the  FMCSA  to 
make  the  safety-related  operational 
regulations  applicable  to  camioneta 
operations,  the  Congress  required  that 
the  safety  regulations  apply  to  other 
types  of  small  passenger-carrying  CMV 
operations  beyond  commercial  zones 
believed  to  pose  safety  concerns.  The 
FMCSA  believes  that  the  Congress 
intended  to  extend  the  reach  of  the 
FMCSRs  to  interstate  van  operations 
where  the  distance  traveled  is 
comparable  to  that  covered  by  intercity 
motor  coach  operations.  Commenters  to 
the  previous  rulemaking  documents 
discussed  above  were  concerned  about 
trips  between  major  cities  in  the  U.S. 
Many  of  these  small  passenger-carrying 
operations  appear  to  be  the  ones  the 
Congress  referred  to  as  "*  *  *  vans 
operating  in  interstate  commerce 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 
risks."  With  this  in  mind,  the  FMCSA 
believes  section  212  of  the  MCSIA 
would  be  implemented  most  effectively 
by  making  the  FMCSRs  applicable  to 
interstate  for-hire  (direct  compensation 
only)  van  operations  where  the  distance 
traveled  exceeds  a  certain  distance.  This 
would  result  in  a  rule  that  is  applicable 
to  small  passenger-carrying  CMVs  used 
to  transport  passengers  as  follows:  (1) 
From  Mexico  to  the  U.S.  and  vice  versa, 
(2)  from  Canada  to  the  U.S.  and  vice 
versa,  and  (3)  between  various  points  in 
the  U.S.  If  the  distance  covered  meets  a 
certain  threshold,  then  the  CMV 
operation  would  be  covered.  Based  on 
the  FMCSA's  analysis  of  the  accident 
data  currently  available,  the  agency 
believes  the  direshold  should  be  75  air 
miles  (86.3  statute  miles  or  138.9 
kilometers).  A  discussion  of  the 
accident  data  analysis  is  presented 
below. 

The  FMCSA  believes  the  distance- 
based  approach  is  an  appropriate 
response  to  the  congressional  mandate 
that  the  rules  be  made  applicable  to:  (1) 
Commercial  vans  commonly  referred  to 
as  "camionetas."  and  (2)  small 
passenger-carrying  CMVs  operating 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 


2770 Federal  Register /Vol.  66,  No.  8 /Thursday.  January  11,  2001  /  Proposed  Rules 


risks.  The  agency  believes  the  accident 
data  supports  this  approach  in  that  the 
proposed  rule  would  cover  camionetas, 
as  described  by  the  Congress,  and  other 
CMV  operations  that  have  been 
determined  to  pose  serious  safety  risks. 

Analysis  of  Accident  Data  Concerning 
Large  Vans 

The  FMCSA  has  reviewed  accident 
data  firom  the  NHTSA's  PARS  and 
General  Estimates  System  (GES)  to 
determine  the  prevalence  of  crashes 
involving  large  vans.  Generally,  these 
databases  do  not  enable  the  agency  to 
identify  accidents  involving  passenger- 
carrying  vehicles  designed  or  used  to 
transport  between  9  and  15  passengers 
for  compensation  in  interstate 
commerce.  However,  the  databases  do 
provide  information  that  could  be  used 
to  generate  estimates  of  the  incidence  of 
accidents  involving  large  vans  in 
general,  and  more  specifically,  fatal 
accidents  involving  large  vans 
transporting  9  or  more  passengers 
(including  die  driver)  at  the  time  of  the 
accident. 

GES  Data 

In  1998,  there  were  approximately 
145,000  accidents  involving  large  vans. 
These  accidents  resulted  in  1,714 
fatahties  and  approximately  244,000 
injiuies.  This  accident  data  includes  all 
large  vans  (those  designed  to  transport 
passengOTs,  as  well  as  those  used  for 
other  purposes  such  as  parcel  delivery) 
and  is  not  limited  to  vans  being 
operated  for  compensation  in  interstate 
commerce.  Nonetheless,  the  data  are 
alarming  in  terms  of  the  number  of 
accidents,  injuries,  and  fatalities 
associated  with  the  oi>eration  of  large 
vans. 

PARS  Data 

As  part  of  its  effort  to  locate  more 
detailed  data  concerning  accident 
involvement  of  vans  designed  or  used  to 
transport  between  9  and  15  passengers, 
the  agency  reviewed  the  1998  PARS 
data.  In  1998,  there  were  1,464  fatal 
accidents  involving  large  vans.  These 
accidents  resulted  in  1,714  fatalities. 
The  fatal  accident  number  includes  all 
large  vans  and  is  not  limited  to  vans 
being  operated  for  compensation  in 
interstate  commerce.  The  reason  for  this 
is  that  the  accident  information  is  not 
coded  in  a  manner  that  would  enable 
the  FMCSA  to  determine  which 
accidents  involved  the  operation  of 
large  vans  in  commerce,  or  more 
specifically,  vans  being  operated  for 
compensation  in  interstate  commerce. 

To  better  estimate  the  fatal  accident 
involvement  of  vans  most  likely  to  have 
been  used  to  transport  passengers  for 


compensation,  the  agency  attempted  to 
separate  fatal  accidents^involving 
commuter  vanpools  transporting 
individuals  to  and  from  work  from 
accidents  likely  to  involve  motor 
carriers.  This  was  done  because  the 
agency  does  not  consider  most  vanpools 
to  be  for-hire  passenger  carrier 
operations.  For  the  purpose  of  this 
analysis,  the  agency  assumed  that 
vanpools  usually  operate  in  the  morning 
and  afternoon  rush  hours — the  agency 
used  6  a.m.  to  9  a.m.  as  the  morning 
rush  hour,  and  4  p.m.  to  7  p.m.  as  the 
evening  rush  hour.  The  use  of  these 
time  frames  as  the  morning  and 
afternoon  rush  hours  is  consistent  with 
the  FHWA's  "Summary  of  Travel 
Trends  1995  Nationwide  Personal 
Transportation  Survey,"  FHWA-PL-00- 
006,  December  1999.  The  FHWA 
conducts  this  smvey  to  obtain 
information  on  personal  travel  of  U.S. 
households  with  respect  to  why,  how, 
when,  where  from,  where  to,  how 
frequently,  how  long,  and  with  whom. 

Looking  at  the  accidents  by  time  of 
day,  there  were  537  fatal  accidents 
involving  large  vans  between  the  hours 
of  9  a.m.  and  4  p.m.  and  496  accidents 
involving  these  vehicles  between  the 
hours  of  7  p.m.  and  6  a.m.  In  addition, 
there  were  102  fatal  accidents  during 
the  weekends,  resulting  in  a  total  of 
1,135  fatal  accidents  not  likely  to 
involve  vanpools. 

When  the  data  is  examined  with  a 
focus  on  large  vans  actually  transporting 
9  or  more  people  at  the  time  of  the 
accident,  there  were  58  fatal  accidents 
in  which  the  large  van  was  transporting 
9  or  more  people  at  the  time  of  the 
accident  resulting  in  101  fatalities. 
Thirty-six  of  these  accidents  occurred 
during  non-rush  hours  (20  fatal 
accidents  between  9  a.m.  and  4  p.m.  and 
16  fatal  accidents  between  7  p.m.  and  6 
a.m.). 

Given  the  cmrent  coding  of  accident 
data,  the  PMCSA  believes  the  only 
crashes  for  which  there  is  certainty  that 
the  large  van  was  designed  or  used  to 
transport  between  9  and  15  passengers 
would  be  those  cases  in  which  the 
number  of  occupants  in  the  van  at  the 
time  of  the  crash  was  equal  to  9  or  more. 
The  agency  acknowledges  that  there 
may  have  been  a  number  of  fatal 
accidents  in  which  large  vans  were 
transporting  less  than  9  passengers. 
However,  the  agency  does  not  currently 
have  data  about  the  niunber  of  crashes 
involving  vehicles  that  were  designed  to 
transport  between  9  and  15  passengers, 
but  were  being  used  to  transport  less 
than  9  passengers  at  the  time  of  the 
crash.  Therefore,  the  agency  believes 
that  in  1998  there  may  have  been  as  few 
as  36  fatal  accidents  involving  the 


operation  of  large  van  for  compensation 
based  on  the  number  of  crashes  in 
which  the  vehicle  was  transporting  9  or 
more  passengers  at  the  time  of  the  crash. 
The  agency  estimates  that  there  may 
have  been  as  many  as  1,099  ^  other 
crashes  with  vehicles  designed  to 
transport  between  9  and  15  passengers, 
but  transporting  less  than  9  passengers 
for  compensation  at  the  time  of  the 
crash. 

Additional  PARS  Analjrsis  Using 
Accident  Location  Codes,  Driver  and 
Vehicle  Information 

The  PMCSA  reviewed  the  data  fields 
in  PARS  to  determine  whether  it  would 
be  possible  to  estimate  the  distance  a 
large  van  may  have  traveled  prior  to 
being  involved  in  the  fatal  accident,  and 
if  there  was  any  way  to  identify  those 
accidents  most  likely  to  have  involved 
interstate  transportation.  The  agency 
determined  that  PARS  could  provide  • 
potentially  useful  information  to  help 
identify  the  accidents  most  likely  to 
have  involved  interstate  transportation 
based  on  a  comparison  of  data  fields  for 
the  State  in  which  the  vehicle  crashed, 
the  State  in  which  the  vehicle  was 
registered,  and  the  State  of  the  driver's 
license. 

The  agency  estimated  the 
approximate  distance  between  the 
geographic  area  of  the  driver's 
residential  zip  code  and  the  county  and 
State  in  which  the  crash  took  place,  The 
distances  were  computed  for  almost  all 
fatal  accidents  involving  a  large  van 
transporting  9  or  more  people  at  the 
time  of  the  accident  for  calendar  years 
1996,  1997,  and  1998.  The  agency 
operated  imder  the  assiimption  that  the 
most  likely  trips  to  be  considered 
interstate  in  nature  are  ones  in  which 
the  State  of  registration  of  the  vehicle 
and  State  of  issuance  for  the  driver's 
license  differ  from  the  State  where  the 
vehicle  crashed. 

There  were  161  fatal  accidents 
between  1996  and  1998  (49  crashes  in 
1996,  54  crashes  in  1997,  and  58  crashes 
in  1998)  in  which  the  vehicle  was 
transporting  9  or  more  passengers  at  the 
time  of  the  crash.  The  PARS  information 
for  seven  of  the  accidents  lacked  one  or 
more  of  the  data  items  needed  for  the 
analysis.  Two  of  the  accidents  involved 
U.S.  Government  vehicles  and  were 
excluded  from  the  analysis  since  they 
would  not  be  covered  by  the  proposed 
rulemaking— the  PMCSRs  include  an 
exception  for  transportation  performed 
by  the  Federal  government,  a  State,  or 


'  This  number  is  the  result  of  taking  the  1 ,135 
non-rush  hour  fotal  crashes  involving  large  vans 
and  subtracting  the  36  non-rush  hour  fatal  crashes 
in  which  there  were  9  or  more  passengers  onboard 
at  the  time  of  the  crash. 
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any  political  subdivision  of  a  State  (49 
CPR  390.3(f)).  Five  of  the  accidents 
involved  Mexico-licensed  drivers 
operating  vehicles  registered  in  the  U.S. 
and  one  involved  a  Mexico-licensed 
driver  operating  a  vehicle  for  which  the 
database  did  not  include  registration 
information.  It  was  not  possible  to 
complete  the  distance  analysis  for  those 
accidents. 

Of  the  remaining  146  fatal  accidents 
in  which  the  large  van  was  transporting 
9  or  more  people  at  the  time  of  the 
crash,  45  of  them  (approximately  31 
percent)  appear  to  have  been  interstate 
trips  with  the  crash  taking  place  in  a 
State  other  than  the  State  where  the 
driver  was  licensed,  and  at  a  distance 
greater  than  100  statute  miles  from  the 
driver's  residence.  The  shortest  distance 
among  the  likely  interstate  trips  was  just 
over  100  statute  miles,  while  the  longest 
was  more  than  2,100  statute  miles  (a  trip 
involving  a  driver  licensed  in  California, 
a  large  van  registered  in  Oregon,  and  a 
fatal  crash  in  Louisiana). 

Forty-seven  of  the  146  fatal  accidents 
(approximately  32  percent)  appear  to 
have  been  intrastate  trips  with  the  fatal 
accident  taking  place  in  the  State  where 
the  driver  was  licensed  and  where  the 
vehicle  was  registered,  and  at  a  distance 
greater  than  100  statute  miles  from  the 
driver's  residence.  The  shortest  distance 
among  the  likely  intrastate  trips  was  just 
over  100  statute  miles,  while  the  longest 
was  more  than  550  statute  miles  (a  trip 
involving  a  driver  licensed  in  California, 
a  large  van  registered  in  California,  and 
a  fatal  crash  in  California). 

Fifty-four  of  the  accidents  (37  percent) 
occurred  within  100  statute  miles  of  the 
driver's  residence  with  only  a  small 
percentage  (seven  out  of  54  crashes, 
approximately  13  percent)  involving 
what  appears  to  be  an  interstate  trip. 

Ovenill,  approximately  63  percent  of 
the  fatal  accidents  involving  large  vans 
occurred  between  100  and  2,200  statute 
miles  fit)m  the  driver's  residence  with 
the  longest  distances  linked  typically  to 
the  trips  that  were  most  likely  interstate 
in  nature. 

It  is  not  possible  to  determine  the 
distance  the  driver  may  have  traveled  to 
get  to  the  work-reporting  location,  or  to 
determine  whether  the  van  was 
operated  by  an  individual  working  from 
home.  However,  the  FMCSA  has 
factored  into  the  analysis  a  maximum 
distance  of  25  statute  miles  between  the 
driver's  residence  and  a  possible  work- 
reporting  location.  The  FHWA's 
"Summary  of  Travel  Trends  1995 
Nationwide  Personal  Transportation 
Survey,"  cited  above,  indicates  that  the 
average  commute  to  work  among  the 
individuals  participating  in  the  survey 
was  11.63  miles.  To  decrease  the 


likelihood  of  underestimating  the 
average  of  commuting  distances  of 
drivers  of  small  passenger-carrying 
CMVs,  the  PMCSA  is  using  an  estimate 
of  25  miles,  a  little  more  than  twice  the 
average  in  the  nationwide  survey.  When 
the  estimated  25  statute  miles  for 
commuting  to  work  is  deducted  from 
the  estimates  of  the  distance  between 
the  driver's  residence  and  the  crash 
location,  the  result  is  an  estimate  of  75 
statute  miles  as  the  distance  that  the 
driver  may  have  traveled  from  the  work 
reporting  location  to  the  crash  site. 

For  simplicity,  the  agency  would  use 
75  air  miles  which  is  equivalent  to  86.3 
statute  miles  because  the  motor  carrier 
industry  and  enforcement  community 
have  experience  using  air  miles, 
inasmuch  as  the  current  hours-of- 
service  rules  include  an  exemption  from 
the  records  of  duty  status  requirement 
for  drivers  operating  within  a  100  air- 
mile  radius  of  their  work-reporting 
location. 

Based  on  the  preceding  analysis,  the 
FMCSA  believes  a  mileage  threshold  of 
75  air  miles  (86.3  statute  miles  or  138.9 
kilometers)  should  be  used  for 
determining  the  applicability  of  the 
safety  regulations  to  for-hire  operations 
of  small  passenger-carrying  vehicles 
operating  in  interstate  commerce.  The 
analysis  indicates  that  approximately  63 
percent  of  146  fatal  accidents  in  which 
a  large  van  was  actually  transporting  9 
or  more  occupants  at  the  time  of  the 
crash  involved  drivers  that  may  have 
traveled  more  than  75  statute  miles  from 
their  work-reporting  location.  Although 
the  agency  does  not  have  data  to 
determine  which  vans  were  being  used 
in  commerce  (either  interstate  or 
intrastate),  or  the  actual  distances  from 
drivers'  work  reporting  locations  to  the 
site  of  the  fatal  crash,  the  agency 
believes  the  data  are  compelling  and 
suggest  the  need  for  action  to  improve 
the  safety  of  operation  of  these  vehicles. 
The  agency  requests  comments  on  the 
methodology  used  to  determine  the 
distance  and/or  mileage  threshold  and 
whether  air  miles  or  statute  miles 
should  be  used. 

Discussion  of  the  Estimated  Population 
of  For-Hire  Van  Operations 

The  FMCSA  is  proposing  that  the 
PMCSRs  be  made  applicable  to  small 
passenger-carrying  CMV  operations  that 
are  directly  compensated  for  long-haul 
interstate  transportation.  Generally, 
these  same  operations  are  already 
subject  to  the  agency's  licensing  (i.e., 
operating  authority)  and  insurance 
requirements.  To  get  an  estimate  of  the 
number  of  motor  carriers  of  passengers 
that  are  likely  to  be  affected  by  this 
rulemaking  the  FMCSA  reviewed  its 


database  of  for-hire  motor  carriers  of 
passengers  that  have  interstate  operating 
authority.  As  of  February  2000,  there 
were  1 ,648  for-hire  motor  carriers  of 
passengers  with  active  authority  to 
operate  CMVs  with  a  seating  capacity  of 
15  passengers  or  less.  Each  of  these 
motor  carriers  has  on  file  with  the 
PMCSA  proof  of  financial  responsibiUty 
at  the  minimum  level  required  for  the 
operation  of  vehicles  designed  to 
transport  less  than  16  passengers.  This 
number  does  not  include  motor  carriers 
that  may  have  pending  applications  for 
operating  authority,  passenger  carriers 
shovtrn  as  inactive  because  their 
authority  was  revoked  for  failure  to 
maintain  evidence  of  the  required 
minimum  levels  of  financial 
responsibility,  or  private  motor  carriers 
of  passengers.  This  number  may  also 
overstate  the  affected  population  since 
some  of  the  licensed  carriers  may  be 
exclusively  operating  equipment 
carrying  less  than  9  passengers  (e.g., 
luxury  sedans  or  limousines  designed  to 
transport  less  than  9  passengers). 
Therefore,  using  the  information  from 
the  PMCSA's  database  of  motor  carriers 
of  passengers,  the  agency  believes  a 
reasonable  estimate  of  the  population  of 
motor  carriers  that  could  be  subject  to 
this  rulemaking  is  approximately  1,648. 
The  agency  requests  comments  on  this 
issue. 

Discussion  of  Proposal 

The  PMCSA  is  proposing  to  revise  the 
PMCSRs  to  require  that  motor  carriers 
operating  CMVs  that  are  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver)  for 
direct  compensation  in  interstate 
commerce  (including  transportation 
between  points  in  Canada  and  Mexico, 
and  points  in  the  U.S.)  comply  with  the 
regulations  contained  in  49  CPR  parts 
390,  391,  392,  393,  395  and  396,  when 
the  transportation  of  any  passenger 
covers  a  distance  greater  than  75  air 
miles  (86.3  statute  miles  or  138.9 
kilometers).  This  means  that  these 
motor  carriers  would  be  required  to 
ensure  that  each  of  their  drivers  meet  all 
of  the  minimum  qualifications  for 
interstate  CMV  drivers,  including 
physical  qualifications,  prescribed  in 
part  391,  and  maintain  records  to 
document  compliance.  In  addition,  the 
driver  disqualification  provisions  of  49 
CFR  391.15  would  also  be  applicable. 
The  driving  rules  of  part  392  would  be 
applicable  and  the  vehicles  would  be 
required  to  meet  all  applicable  rules 
concerning  parts  and  accessories 
necessary  for  safe  operation  covered 
imder  part  393. 

Each  motor  carrier  would  be  required 
to  have  a  systematic  inspection,  repair. 
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and  maintenance  program  for  the  CMVs 
it  operates,  and  to  ensure  that  vehicles 
are  in  safe  and  proper  operating 
condition  at  all  times.  They  would  also 
be  required  to  maintain  records  to 
document  compliance  with  these  rules. 

Motor  carriers  would  be  required  to 
ensure  that  each  vehicle  is  inspected  at 
least  once  every  12  months  by  a 
qualified  inspector/mechanic  and  that 
any  motor  carrier  employee  that  is 
responsible  for  the  adequacy  of  any 
brake-related  inspection,  repair,  or 
maintenance  work  meets  certain 
minimum  qualifications.  They  would 
also  be  required  to  maintain  records  to 
document  compliance  with  these  rules. 

In  addition  to  the  above,  motor 
carriers  must  ensure  that  their  drivers 
comply  with  the  hours-of-service 
requirements.  Drivers  would  not  be 
allowed  to  drive  more  than  10  hoiu^ 
after  eight  consecutive  hours  off  duty  or 
operate  CMVs  after  being  on  dfity  more 
than  15  hours,  following  eight 
consecutive  hours  off  duty. 
Furthermore,  drivers  would  not  be 
allowed  to  drive  after  being  on  duty  60 
hours  in  any  seven  consecutive  days  if 
the  motor  carrier  does  not  operate  CMVs 
every  day  of  the  week  (60-hour  rule),  or 
after  being  on  duty  70  hours  in  any  eight 
consecutive  days  if  the  motor  carrier 
operates  CMVs  every  day  of  the  week 
(70-hour  rule).  For  drivers  that  operate 
beyond  a  100  air-mile  radius  of  the 
normal  work-reporting  location,  a 
record  of  duty  status  (log  book)  would 
be  required  to  document  the  number  of 
hours  on  duty  and  the  nimiber  of  hours 
driving. 

The  FMCSA  is  not  (emphasis  added) 
proposing  to  make  the  commercial 
driver's  license  and  controlled 
substances  and  alcohol  testing 
requirements  applicable  to  operators  of 
small  passenger-carrying  CMVs,  because 
neither  section  4008  of  the  TEA-21  nor 
section  212  of  the  MCSIA  amend  the 
statutory  definition  of  CMV  used  for 
those  programs  (49  U.S.C.  31301). 
Consequently,  the  passenger-carrying 
threshold  for  CDL  and  controlled 
substances  and  alcohol  testing 
requirements  remains  at  16  (including 
the  driver). 

The  FMCSA  acknowledges  that  most 
of  the  rules  that  would  be  made 
applicable  to  operators  of  small 
passenger-carrying  CMVs  were 
developed  to  ensure  safety  in  the  motor 
coach  and  trucking  industries.  However, 
given  the  type  of  passenger-carr)ring 
operation  that  the  agency  proposes  to 
regulate,  the  FMCSA  believes  these 
requirements  are  appropriate.  The  van 
operations  that  would  be  regulated  have 
similar  operational  characteristics  as 
intercity  motor  coach  businesses  and 


should  be  required  to  meet  similar 
standards  of  s€ifety.  The  agency  requests 
comments  on  this  issue. 

Implementation  Schedule 

The  FMCSA  is  proposing  that  motor 
carriers  be  required  to  comply  with  the 
safety  requirements  90  days  after  the 
effective  date  of  the  final  rule.  This 
means  that  motor  carriers  would  have 
approximately  120  days  after  the  date  of 
publication  of  the  final  rule  to  comply 
with  the  rules.  The  agency  believes  this 
is  sufficient  time  for  the  motor  carriers 
that  would  be  affected  to  establish  and 
implement  safety  management  controls 
to  achieve  compliance  with  the 
FMCSRs.  Furthermore,  the  agency 
beUeves  that  the  FARS  and  GES  data 
suggest  that  it  is  in  the  public  interest 
to  require  compliance  with  the  FMCSRs 
as  soon  as  practicable.  The  FMCSA 
requests  conunents  on  this  issue. 

RelatJonahip  Between  Proposed  Rules 
and  49  CFR  Part  398,  Transportation  of 
Migrant  Workers 

The  FMCSA  has  reviewed  the 
proposed  requirements  and  determined 
that  some  of  the  motor  carriers  that 
would  be  covered  by  this  rulemaking 
may  currently  be  subject  to  the  agency's 
rules  for  transporters  of  migrant 
workers.  Currently,  in  49  CFR  part  398 
of  the  FMCSRs,  the  agency  prescribes 
certain  requirements  for  motor  carriers 
transporting  migrant  workers  for  a  total 
distance  of  more  than  75  miles  in 
interstate  or  foreign  commerce.  Section 
398.1  defines  a  migrant  worker  as  any 
individual  proceeding  to  or  returning 
fit)m  employment  in  agriculture  as 
defined  in  section  3(f)  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended  (29 
U.S.C.  203(f))  or  section  3121(g)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  3121(g)).  The  term  "carrier  of 
migrant  workers  by  motor  vehicle" 
means  any  person,  with  certain  limited 
exceptions,  who  transports  in  interstate 
or  foreign  commerce  at  any  one  time 
three  or  more  migrant  workers  to  or 
fi"om  their  employment  by  any  motor 
vehicle  other  than  a  passenger 
automobile  or  station  wagon. 

Carriers  of  migrant  workers  that  are 
directly  compensated  for  their 
transportation  services  and  that  use 
vehicles  designed  or  used  to  transport 
between  9  and  15  passengers  would  be 
covered  by  the  proposed  rules  which  are 
generally  more  stringent  than  the 
requirements  of  part  398.  One  example 
where  this  is  not  the  case  is  §  398.6, 
which  prohibits  motor  carriers  fi'om 
permitting  or  requiring  drivers  to 
operate  vehicles  for  more  than  10  hours 
in  any  24-hour  period,  unless  the  driver 
is  given  eight  hours  rest  immediately 


following  the  10  hours  driving  time. 
This  daily  limit  is  more  restrictive  than 
the  comparable  provision  for  drivers  of 
larger  CMVs  (§  395.3(a)(1)),  which 
currently  allows  a  driver  to  drive  up  to 
16  hotu^  out  of  24  in  certain 
circumstances. 

Although  compliance  with  part  395 
would  result  in  a  less  restrictive 
requirement  in  this  instance,  the 
FMCSA  does  not  believe  this  deviation 
is  significant  in  terms  of  highway  safety. 
The  restriction  in  part  398  is  based  only 
on  the  amount  of  time  the  driver 
operates  the  vehicle  for  the  transporter 
of  migrant  workers  and  does  not  take 
into  account  other  activities  that  may 
affect  the  driver's  fitness  for  duty  and 
level  of  alertness.  Part  395  includes 
rules  to  prohibit  driving  after  being  on- 
duty  (both  driving  time  and  time  spent 
performing  other  tasks)  for  more  than  15 
hours  following  at  least  eight 
consecutive  hours  off-duty.  Part  395 
also  takes  into  account  any 
compensated  work,  irrespective  of 
whether  the  work  was  performed  for  the 
motor  carrier.  For  example,  if  the  driver 
has  a  part-time  job,  the  time  spent  on 
the  part-time  job  must  be  factored  into 
the  calculations  to  determine  the 
available  driving  time.  The  FMCSA 
believes  that  overall,  part  395  is  more 
stringent  than  part  398  and  that 
compliance  with  all  of  the  requirements 
of  part  395  would  improve  safety. 

The  FMCSA  believes  that  it  is 
appropriate  to  impose  tougher  standards 
on  carriers  of  migrant  workers  if  their 
operations  are  conducted  in  a  manner 
similar  to  intercity  motorcoach 
businesses.  The  agency  would  amend 
§398.2,  Applicability,  of  the 
transporters  of  migrant  worker  rules  to 
make  it  clear  to  the  affected  motor 
carriers  when  they  must  comply  with 
the  same  FMCSRs  as  intercity  motor 
coach  operations.  The  agency  requests 
comments  on  this  issue. 

Applicability  of  Safety  Fitness 
Procedures  to  Operators  of  Small 
Passenger-Canying  CMVs 

Part  385  of  the  FMCSRs  establishes 
procedures  to  determine  the  safety 
fitness  of  motor  carriers,  to  assign  safety 
ratings,  to  take  remedial  action  when 
required,  and  to  prohibit  motor  carriers 
receiving  a  safety  rating  of 
"imsatisfactory"  from  operating  a  CMV. 
If  the  proposed  requirements  are 
adopted,  motor  carriers  operating  small 
passenger-carrying  CMVs  would  be 
covered  by  the  same  safety  fitness 
procedures  and  standards  used  to 
evaluate  other  interstate  motor  carriers. 
This  means  that  motor  carriers  affected 
by  this  rulemaking  would  be  subject  to 
compliance  reviews  and  receive  safety 
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ratings.  For  those  that  receive  an 
"unsatisfactory"  safety  rating,  they 
would  be  prohibited  from  operating 
CMVs  to  transport  passengers  in 
interstate  commerce.  In  addition,  these 
motor  carriers  would  be  ineligible  to 
contract  or  subcontract  with  any  Federal 
agency  for  transportation  of  passengers 
in  interstate  commerce.  The  agency 
would  amend  §  385.1,  Purpose  and 
scope,  to  reflect  the  new  passenger- 
carrying  threshold  for  the  applicability 
of  the  FMCSRs  and  the  safety  fitness 
procedures.  The  agency  believes  the 
current  safety  fitness  procedures  should 
be  used  and  requests  comments  on  this 
issue. 

Effect  of  Proposed  Rule  on  the  Motor 
Carrier  Safety  Assistance  Program 
(MCSAP) 

The  MCSAP  is  a  Federal  grant 
program  that  provides  financial 
assistance  to  States  to  reduce  the 
number  and  severity  of  accidents  and 
hazardous  materials  incidents  involving 
CMVs.  The  goal  of  the  MCSAP  is  to 
reduce  CMV-involved  accidents, 
fatalities,  and  injuries  through 
consistent,  uniform,  and  effective  CMV 
safety  programs.  The  MCSAP  sets  forth 
the  conditions  for  participation  by 
States  and  local  jurisdictions  and 
promotes  the  adoption  and  uniform 
enforcement  of  safety  rules,  regulations, 
and  standards  compatible  with  the 
FMCSRs  and  Federal  Hazardous 
Materials  Regulations  (HMRs)  for  both 
interstate  and  intrastate  motor  carriers 
and  drivers.  The  MCSAP  rules  are 
codified  in  49  CFR  parts  350  and  355. 

On  March  21.  2000  (65  FR  15092).  the 
FMCSA  published  a  final  rule  revising 
the  MCSAP  to  comply  with  the 
provisions  of  the  TEA-21.  This  action 
broadened  the  scope  of  the  MCSAP 
beyond  enforcement  activities  and 
programs  by  requiring  participating 
States  to  assmne  greater  responsibility 
for  improving  motor  carrier  safety. 
These  rules  now  require  States  to 
develop  performance-based  plans 
reflecting  national  priorities  and 
performance  goals,  revise  the  MCSAP 
funding  distribution  formula,  and  create 
a  new  incentive  funding  program. 

Section  350.201  establishes  the 
conditions  States  must  meet  to  qualify 
for  basic  program  funds.  Those 
conditions  include  assuming 
responsibility  for  improving  motor 
carrier  safety  and  adopting  and 
enforcing  State  safety  laws  and 
regulations  that  are  compatible  with  the 
FMCSRs  (49  CFR  parts  390-397)  and  the 
HMRs.  except  as  may  be  determined  by 
the  Federal  Motor  Carrier  Safety 
Administrator  to  be  inapplicable  to  a 
State  enforcement  program. 


Section  350.341  establishes  the 
variances  from  the  FMCSRs  allowed  in 
State  laws  and  regulations.  These 
variances  apply  only  to  motor  carriers, 
CMV  drivers,  and  CMVs  engaged  in 
intrastate  commerce  and  not  subject  to 
Federal  jurisdiction.  Under  the  current 
variances,  a  State  may  exempt  a  CMV 
from  all  or  part  of  its  laws  or  regiUations 
applicable  to  intrastate  commerce, 
provided  that  neither  the  gross  vehicle 
weight,  gross  vehicle  weight  rating, 
gross  combination  weight,  nor  gross 
combination  weight  rating  of  the  vehicle 
equals  or  exceeds  11,801  kilograms 
(26,001  poimds).  However,  a  State  may 
not  exempt  a  CMV  from  such  laws  or 
regulations  if  the  vehicle:  (1)  transports 
hazardous  materials  requiring  a  placard; 
or  (2)  is  designed  or  used  to  transport  16 
or  more  people,  including  the  driver. 

As  a  condition  of  participation  in  the 
MCSAP,  States  would  be  required  to 
adopt  and  enforce  compatible 
regulations  concerning  the  interstate 
operation  of  small  passenger-carrying 
CMVs  if  the  FMCSA  adopts  the 
proposed  rules.  The  agency  does  not 
intend  to  amend  the  variances  under 
§  350.341,  which  means  that  the  States 
would  not  be  required  to  adopt  and 
enforce  regulations  concerning  the 
intrastate  operation  of  small  passenger- 
carrying  CMVs.  The  FMCSA  would 
encourage  the  States  to  adopt  and 
enforce  intrastate  laws  and  regulations 
concerning  the  operation  of  these  CMVs 
if  the  accident  data  warrants  such 
action. 

Based  on  the  agency's  analysis  of  the 
FARS  data  for  1996,  1997,  and  1998 
approximately  32  percent  (51  out  of 
161)  of  all  fatal  crashes  involving  large 
vans  transporting  9  or  more  passengers 
at  the  time  of  the  accident  during  the 
past  three  years  occurred  in  just  three 
States  (California  (24  fatal  accidents). 
Texas  (15  fatal  accidents),  and  Florida 
(12  fatal  accidents)).  This  suggests  that 
it  is  not  necessary  for  each  State  to 
adopt  and  enforce  intrastate  regulations 
concerning  small  passenger-carrying 
CMVs.  However,  States  such  as 
California.  Texas,  and  Florida  should 
give  strong  consideration  to  adopting 
and  enforcing  intrastate  regulations 
given  the  FARS  data. 

The  FMCSA  requests  public  comment 
on  the  feasibility  of  making  the  adoption 
and  enforcement  of  compatible  safety 
regulations  applicable  to  small 
passenger-carrying  CMVs  operated  in 
interstate  commerce  a  condition  of 
receiving  MCSAP  funds.  The  agency 
also  requests  comments  on  whether  the 
variances  should  be  amended  to  require 
the  adoption  and  enforcement  of 
intrastate  regulations  applicable  to  the 


intrastate  operation  of  these  types  of 
vehicles. 

Itemization  of  the  Estimated  Costs  of 
Imposing  Safety-Related  Requirements 

The  FMCSA  has  attempted  to  evaluate 
the  potential  costs  of  the  proposed  rule. 
The  agency  has  considered  currently 
available  data  concerning  the  number  of 
affected  motor  carriers,  CMVs,  and 
drivers.  As  indicated  earlier,  the  agency 
estimates  that  this  rulemaking  could 
affect  up  to  1 ,648  for-hire  motor  carriers 
of  passengers  with  active  authority  to 
operate  CMVs  with  a  seating  capacity  of 
15  passengers  or  less.  Each  of  these 
motor  carriers  has  on  file  with  the 
FMCSA  proof  of  financial  responsibility 
at  the  minimum  level  required  for  the 
operation  of  vehicles  designed  to 
transport  less  than  16  passengers.  This 
number  does  not  include  the  following: 
(1)  Motor  carriers  that  may  have 
pending  applications  for  operating 
authority;  (2)  passenger  carriers  showrn 
as  inactive  because  their  authority  was 
revoked  for  failure  to  maintain  evidence 
of  the  required  minimum  levels  of 
financial  responsibility;  (3)  private 
motor  carriers  of  passengers;  or  (4) 
carriers  which  also  operate  larger 
vehicles,  as  well  as  smaller  vehicles. 
This  number  may  also  overstate  the 
population  of  affected  carriers  since 
some  of  the  licensed  carriers  may  be 
exclusively  operating  equipment 
carrying  less  than  9  passengers. 

With  regard  to  the  number  of  drivers 
and  vehicles  that  would  be  covered  by 
the  safety  regulations,  the  FMCSA  does 
not  have  a  definitive  source  for  this 
information  at  this  time  because  for-hire 
small  passenger  motor  carriers  are  not 
required  to  complete  the  Form  MCS- 
150,  Motor  Carrier  Identification  Report, 
which  is  used  to  gather  information 
about  motor  carriers  subject  to  the 
FMCSRs.  As  a  result  of  the  final  rule 
concerning  requirements  for  operators 
of  small  passenger-carrying  CMVs 
published  elsewhere  in  today's  Federal 
Register,  the  agency  vnll  be^n  to  gather 
data  to  better  estimate  the  number  of 
affected  carriers,  drivers,  and  vehicles. 

In  the  absence  of  other  sources  of 
information,  the  agency  believes  certain 
estimates  provided  by  the  International 
Taxicab  and  Livery  Association  (ITLA) 
may  be  useful  in  helping  to  estimate  the 
number  of  drivers  and  vehicles  that 
would  be  covered  by  this  proposal.  In 
comments  submitted  in  response  to  the 
FHWA's  August  5. 1998,  advance  notice 
of  proposed  rulemaking  (63  FR  41766) 
on  the  subject  of  safety  requirements  for 
the  operators  of  small  passenger- 
carrying  CM\'s,  the  ITLA  estimated  that 
there  are  74,000  vans  nationwide  being 
operated  for  compensation.  The  ITLA 
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estimated  that  van  fleets  average  less 
than  10  vans.  In  addition,  the  ITLA 
estimated  that  if  the  agency  made  the 
FMCSRs  applicable  to  the  operation  of 
small  passenger-carrying  vehicles, 
approximately  14,000  companies, 
125,000  vehicles,  and  165,000  drivers 
would  be  covered. 

The  FMCSA  believes  most  of  the 
estimates  provided  by  the  ITLA  appear 
to  be  representative  of  businesses  that 
would  not  be  covered  by  this  proposal 
in  that  this  rulemaking  would  be 
applicable  to  long-haul  van  operations 
and  not  for-hire  operations  that  are  local 
in  nature.  However,  the  agency  will  use 
the  ITLA's  estimate  of  the  number  of 
vehicles  per  fleet  (10  vans)  as  a  baseline 
estimate  for  the  mmiber  of  vehicles  that 
would  be  covered.  This  means  that 
approximately  16,500  small  passenger- 
carrying  vehicles  (10  vans  per  fleet  x 
1,648  for-hire  operations)  would  be 
covered  under  die  FMCSRs. 

The  agency  estimates  that  the  number 
of  drivers  woidd  be  a  firaction  of  the 
165,000  drivers  in  the  ITLA's  estimate 
since  the  proposal  is  targeted  at  drivers 
in  the  long-haid  segment  of  the  small 
passenger  carrier  industry.  The  agency 
believes  the  total  nimiber  of  drivers 
would  be  approximately  18,300 
(165,000  divided  by  nine)  since  the 
number  of  motor  carriers  currently 
operating  as  for-hire  motor  carriers  of 
passengers  with  small  passenger- 
carrying  vehicles  is  approximately  one- 
ninth  of  the  ITLA's  estimate  of  all  for- 
hire  motor  carriers. 

Earnings  of  Commercial  Van  Drivers, 
Mechanics,  and  Supervisors 

In  order  to  evaluate  acciuately  the 
cost  implications  of  the  proposed  rule, 
the  FMCSA  reviewed  earnings 
information  from  the  U.S.  Department  of 
Labor.  The  FMCSA  used  information 
from  the  "Occupational  OuUook 
Handbook,"  2000-01  Edition,  Bulletin 
2520.  The  earnings  information  is  being 
used  to  determine  the  costs  of  requiring 
motor  carrier  employees  and 
individuals  who  perform  services  for 
motor  carriers  to  complete  certain 
records  that  would  not  be  completed  in 
the  normal  course  of  business  and  to 
perform  certain  tasks  associated  with 
complying  with  the  proposed 
requirements. 

The  agency  has  decided  preliminarily 
to  use  the  earnings  figures  for  chauffeurs 
because  the  drivers  in  question 
generally  do  not  meet  the  qualifications 
requirements  for  intercity  bus  drivers. 
The  median  hourly  earnings  of  taxi 
drivers  and  chauffeurs,  excluding  tips, 
were  $7.48  in  1998.  The  middle  50 
percent  earned  between  $6.02  and  $9.79 
an  hour.  The  lowest  10  percent  earned 


less  than  $5.55  and  the  highest  10 
percent  earned  more  than  $12.44  an 
hour.  For  the  purpose  of  preparing  cost 
estimates  for  imposing  safety-related 
operational  rules,  the  agency  will  use 
$12.44  an  hour  to  decrease  the 
likelihood  of  underestimating  the 
impact  of  this  rulemaking. 

The  "Occupational  Outlook 
Handbook"  shows  the  estimated  median 
hourly  earnings  for  automotive 
mechanics  and  service  technicians, 
including  commission,  were  $13.16  in 
1998.  The  middle  50  percent  earned 
between  $10.02  and  $17.14  an  hour.  The 
lowest  10  percent  earned  less  than  $7.44 
and  the  highest  10  percent  earned  more 
than  $21.25  an  hour.  For  the  purpose  of 
preparing  cost  estimates  for  this 
rulemaking  the  agency  is  using  $21.25 
an  hour. 

The  FMCSA  is  using  $22  an  hoxu-  as 
the  estimated  earnings  for  supervisors 
and  managers  of  transportation.  The 
"Occupational  Outiook  Handbook"  did 
not  include  a  specific  category  for 
transportation  supervisors  so  the  agency 
is  operating  under  the  assiunption  that 
these  supervisors  are  paid  more  than  the 
individuals  they  supervise.  The  agency 
made  an  estimate  that  the  supervisors 
are  paid  $  0.75  an  hour  more  than  the 
service  technicians,  or  $22.  The  agency 
requests  comments  on  this  estimate. 

Medical  Examination  and  Certification 

Drivers  subject  to  the  proposed  rule 
would  be  required  to  obtain  a  medical 
examiner's  certificate.  The  FMCSA 
estimates  that  the  average  cost  of  a 
comprehensive  medical  examination  is 
approximately  $300.  This  cost  includes 
an  estimate  of  the  driver's  out-of-pocket 
expenses  or  co-payment  and  an  estimate 
of  the  amount  the  driver's  health 
insiu-ance  company  would  pay  the 
medical  examiner.  Since  a  medical 
examiner's  certificate  is  usually  valid 
for  24  months,  the  FMCSA  estimates  the 
prorated  annual  cost  of  CMV  driver 
medical  certifications  to  be 
approximately  $2,745,000  (($300  per 
exam  per  driver)  x  (18,300  drivers)  = 
$5,490,000  every  two  years)  based  on  an 
estimated  18,300  drivers  who  would  be 
subject  to  the  proposed  rule. 

Generally,  it  takes  a  medical  examiner 
(i.e.,  a  physician,  doctor  of  osteopathy, 
physician  assistant,  advance  practice 
muse,  or  doctor  of  chiropractic)  about 
eight  minutes  to  complete  a  medical 
examination  form  and  one  minute  to  fill 
out  the  medical  certificate.  Based  on  the 
$132,000  median  annual  earning  of  a 
general/family  practice  physician  listed 
in  the  Department  of  Labor's 
"Occupational  OuUook  Handbook"  and 
an  estimated  2,080  hoiu-s  of  work  per 
year,  the  earnings  are  equal  to 


approximately  $63  an  hour.  The 
estimated  costs  to  the  industry  for 
having  medical  examiners  complete  the 
required  paperwork  would  be  $172,935 
($63  an  hour  x  (9  minutes  x  1  hour  per 
60  minutes)  x  18,300  medical  exams 
performed  for  drivers).  This  is  the  cost 
every  two  years.  The  cost  each  year 
would  be  $86,467.50. 

Therefore,  the  total  annual  costs  for 
the  physical  exam  would  be 
apf)roxiinately  $2,831,467.  Comments 
on  this  estimate  are  welcomed. 

Driver  Qualification  Files 

The  FMCSA  estimates  that  the 
operators  of  small  passenger-carrying 
CMVs  would  have  to  create  18,300 
driver  qualifications  files  during  the 
first  year  and  create  approximately 
2,379  new  files  (13  percent  of  18,300) 
each  year  thereafter  as  a  result  of  driver 
turnover,  retirement,  etc.  The  estimate 
of  driver  tiunover  is  the  same  used  for 
previous  information  collection  burden 
estimates  for  driver  qualifications  files. 
This  means  that  motor  carriers  would  be 
responsible  for  maintaining 
approximately  15,921  existing  files 
every  year  after  the  first  year  this  rule 
is  in  effect  and  creating  2,379  new  files. 

The  creation  of  a  single,  complete 
driver  qualification  file  involves  an 
annual  expenditiu^  of  approximately  24 
minutes,  which  is  the  sum  of  20 
minutes  of  paperwork  by  a  safety 
director,  driver  supervisor,  or  equivalent 
position,  and  4  minutes  of  paperwork  by 
a  driver.  For  the  first  year,  the  cost 
would  be  $148,793  ((0.33  hoius  per 
driver  employed  x  18,300  drivers  x  $22 
an  hoiu-  per  supervisor)  plus  (0.07  hours 
per  driver  employed  x  18,300  driver  x 
$12.44  an  hour  per  driver)),  or  $132,858 
for  the  time  supervisors  spend  on  this 
task  and  $15,935  for  drivers'  time.  For 
subsequent  years  the  cost  for  creating 
new  driver  qualification  files  would  be 
$19,342  ((0.33  hours  per  driver 
employed  x  2,379  drivers  x  $22  an  hour 
per  supervisor)  plus  (0.07  hours  per 
driver  empjoyed  x  2,379  driver  x  $12.44 
an  horn  per  driver)),  or  $17,271  for  the 
time  supervisors  spend  on  this  task  and 
$2,071  for  drivers'  time. 

Each  driver  is  required  to  furnish  his/ 
her  emplojdng  motor  carrier  with  a  list 
of  traffic  violations.  The  FMCSA 
estimates  that  it  takes  a  driver 
approximately  two  minutes  to  complete 
the  list.  Motor  carriers  are  required  to 
conduct  an  annual  review  of  their 
drivers'  records.  The  agency  estimates 
that  it  takes  approximately  five  minutes 
per  driver  to  complete  this  task.  The 
cost  of  complying  with  the  list  of  traffic 
violations  is  $5,941  (15,921  drivers  x 
(0.03  hours  per  driver)  x  ($12.44  an  hour 
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for  a  driver)).  The  cost  of  complying 
with  the  annual  review  is  $28,021 
((15,921  drivers)  x  (0.08  hours  per 
driver)  x  ($22  an  hour  for  a  supervisor)). 
The  total  cost  per  year  for  the  annual  Ust 
of  violations  and  the  review  of  the 
driving  record  is  $33,962. 

Therefore,  the  estimated  cost  for 
driver  qualification  files  is  $148,793  for 
the  first  year  carriers  would  be  required 
to  comply  with  the  safety-related 
operational  provisions  of  the  FMCSRs, 
and  $59,245  for  each  subsequent  year 
($19,342  for  creating  new  qualification 
files.  $5,941  for  the  list  of  ti-affic 
violations,  and  $33,962  for  the  driving 
record  review).  The  agency  requests 
comments  on  these  estimates. 

Records  of  Duty  Status 

As  indicated  above  the  FMCSA 
believes  the  proposed  rule  would  be 
applicable  to  18.300  drivers.  It  is 
estimated  that  each  driver  would  spend 
approximately  2.5  minutes  per  workday 
to  complete  a  record  of  duty  status  and 
work  an  average  of  five  workdays  per 
week  and  50  weeks  per  year.  The 
information  collection  burden  for 
completing  the  record  of  duty  status 
would  be  approximately  190.624  hours 
(18,300  drivers  x  (2.5  nunutes  per  day 
X  1  hours  per  60  minutes)  x  (5  days  per 
week  X  50  weeks  per  year).  The 
estimated  total  cost  burden  related  to 
the  record  of  duty  status  is 
approximately  $2,371,374  based  on  an 
estimated  time  burden  of  190,624  hours 
at  $12.44  an  hour  for  drivers.  This  time 
and  cost  biirden  estimate  takes  into 
consideration  two  weeks  of  sick/ 
vacation  leave  for  these  drivers. 

The  FMCSA  estimates  that  each  motor 
carrier  that  is  affected  by  this  rule 
would  have  a  supervisor  responsible  for 
reviewing  its  drivers'  records  of  duty 
status  and  that  the  supervisor  would 
spend  approximately  one  hour  per  week 
reviewring  these  records  to  ensure 
compliance  with  the  hoius-of-service 
rules.  Based  on  an  estimate  of  1,648 
motor  carriers  operating  small 
passenger-carrying  CMVs,  and  one 
supervisor  per  motor  carrier,  the  agency 
estimates  a  time  burden  of  1 ,648  hours 
per  week  for  50  weeks,  for  a  total  of 
82,400  hours.  Using  the  earnings 
estimate  presented  above,  the  annual 
cost  would  be  $1,812,800. 

Therefore,  the  total  costs  for  requiring 
motor  carriers  to  comply  with  part  395 
would  be  $4,184,174.  We  invite 
comments  on  this  issue. 

Vehicle  Inspection.  Repair,  and 
Maintenance 

The  FMCSA  estimates  the  various 
recordkeeping  requirements  related  to 
vehicle  inspection,  repair,  and 


maintenance  woiild  involve  an 
estimated  total  annual  expenditure  of  12 
hours  and  57  minutes  per  CMV  (48 
minutes  for  systematic  inspection, 
repair,  and  maintenance;  724  minutes 
for  driver  vehicle  inspection  reports; 
and  5  minutes  for  periodic  inspection). 
Evidence  t)f  an  individual's 
qualffications  to  perform  periodic 
vehicle  inspections  must  be  retained  by 
the  motor  carrier.  Evidence  of  an 
individual's  qualifications  to  be  a  brake 
inspector  must  be  retained  also.  The 
creation  of  these  two  tjrpes  of 
qualification  evidence  involves  an 
estimated  one-time,  non-recurring 
expenditure  of  5  minutes  by  a  safety 
director,  driver  supervisor,  or  equivalent 
position  for  each  type  of  qualification. 

The  systematic  inspection,  repair,  and 
maintenance  records  would  be 
completed  by  a  mechanic.  The  periodic 
inspection  records  would  also  be 
prepared  by  a  mechanic.  The  estimated 
hourly  earnings  for  a  mechanic  is  $21.25 
as  indicated  above.  If  the  mechanic 
must  spend  approximately  53  minutes 
per  year  per  vehicle,  the  cost  per  year 
per  vehicle  for  recordkeeping  would  be 
approximately  $18.77.  If  there  are 
16,500  vehicles  that  would  be  covered 
by  the  proposed  rule,  the  total  cost  for 
systematic  inspection,  repair,  and 
maintenance,  and  periodic  inspection 
records  would  be  $309,718. 

Drivers  would  prepare  vehicle 
inspection  reports  at  the  end  of  each 
workday.  It  is  estimated  that  each  driver 
would  spend  724  minutes  per  year,  or 
12.06  hoiu-s  per  year  completing  the 
paperwork.  Using  the  earnings  estimate 
of  $12.44  an  hour,  the  cost  for  having 
drivers  prepare  vehicle  inspection 
reports  would  be  $150  per  driver  per 
year.  Based  on  an  estimate  of  18,300 
drivers,  the  cost  per  year  for  the 
industry  would  be  $2,747,000. 

Finally,  looking  at  the  cost  for 
inspector  qualifications,  the  FMCSA 
believes  the  paperwork  would  be 
completed  by  a  supervisor.  Using  the 
earnings  estimate  of  $22  an  hour,  and  an 
information  collection  burden  of  10 
.  minutes  (five  minutes  for  each 
certification  of  qualifications),  the  cost 
per  carrier  would  be  $3.66.  The  total 
non-recuiring  cost  would  be 
approximately  $6,050. 

"Therefore,  the  estimated  total  cost 
biuden  related  to  the  vehicle  inspection, 
repair,  and  maintenance  recordkeeping 
is  approximately  $3,057,000  per  year. 

Total  Costs  and  Qualitative  Estimate  of 
Benefits 

Costs 

The  sum  of  all  estimated  costs  of 
requiring  operators  of  small  passenger- 


carrying  CMVs  to  comply  with  parts 
391,  395,  and  396  is  approximately 
$10,221,000  for  the  first  year  and 
$10,073,000  per  year  thereafter.  A 
sununary  of  the  first-year  costs  is 
presented  below. 

Summary  of  First-year  Costs  To  Comply 
With  the  FMCSRs 

$2,831,467  for  medical  exams 
$148,793  for  driver  qualifications  files 

($59,245  subsequent  years) 
$4,184,174  for  hours  of  service 

recordkeeping 
$3,057,000  for  inspection,  repair,  and 

maintenance 

Total:  $10,221,000 

Benefits 

The  FMCSA  is  not  able  to  quantify  the 
benefits  at  this  time  because  the  agency 
does  not  have  detailed  accident 
causation  data.  However,  the  agency 
believes  that  operational  safety  could  be 
improved  through  compliance  with  the 
FMCSRs.  The  agency  believes  the 
benefits  of  this  rulemaking  would 
outweigh  the  estimated  costs.  The 
benefit  of  preventing  as  litUe  as  one-half 
percent  (about  six  accidents)  of  the 
1,135  non-rush  hoior  fatal  accidents 
involving  large  vans  dining  1998  would 
outweigh  the  estimated  costs.  This  is 
especially  the  case  when  consideration 
is  given  to  the  injury  and  property- 
damage  only  accidents  that  occur 
annually. 

The  FMCSA  has  considered  the 
accident  information  presented  by  the 
American  Bus  Association,  the 
Amalgamated  Transit  Union,  Casa  de 
Proyecto  Libertad,  and  Greyhoimd 
Lines,  Inc.  to  FMCSA  Docket  Nos. 
FMCSA-97-2858  and  99-5710 
(formerly  FHWA  Docket  Nos.  FHWA- 
97-2858  and  99-5710).  the  rulemaking 
regarding  operators  of  small  passenger- 
carrying  CMVs  within  the  U.S.  The 
agency  has  also  considered  data  from 
the  GES  and  the  FARS.  The  data 
suggests  that  there  may  be  serious  safety 
management  control  problems  with 
some  commercial  van  operations  that 
transport  passengers  for  compensation 
in  interstate  commerce.  The  application 
of  the  FMCSRs  to  these  operations 
should  help  to  reduce  the  incidence  of 
crashes  involving  large  vans  thereby 
reducing  to  some  extent  the  number  of 
fatalities  and  injuries. 

FMCSA  Safety-Performance  Study  of 
Camionetas 

The  FMCSA  is  nearing  completion  of 
a  safety-performance  and  industry 
characteristics  study  of  motor  carriers 
operating  small  passenger-carrying 
CMVs  for  compensation  across  the  U.S.- 
Mexico border.  This  action  was  taken  to 
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learn  more  about  a  segment  of  the  motor 
carrier  industry  that  has  never  been 
subject  to  safety  regxilatory  oversight  by 
the  FMCSA.  The  study  will  enable  the 
agency  to:  Better  understand  the 
operational  characteristics  of 
camionetas;  estimate  the  number  of 
carriers  engaged  in  these  operations; 
assess  the  condition  of  some  of  the 
vehicles  typically  used  by  these  carriers; 
assess  the  nature  and  extent  of  their 
operational  safety  problems;  and  learn 
more  about  the  reasons  customers  select 
camioneta  operations  for  their 
transportation  needs  as  opposed  to 
motorcoach  operations.  The  information 
and  data  generated  by  the  study  will  be 
used  to  help  the  agency  make 
adjustments,  if  necessary,  to  the 
regulatory  program  that  would  be 
imposed  through  this  rulemaking.  The 
information  and  data  may  also  help  to 
validate  the  economic  impact  ^alysis 
of  the  regulations  on  camionetas, 
develop  an  outreach  campaign  to  make 
them  aware  of  the  new  regulatory 
responsibiUties,  and  develop 
enforcement  strategies  by  Federal  and 
State  authorities. 

Rulemaking  Analysis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  in  the 
docket  at  the  above  address.  Conmients 
received  after  the  comment  closing  date 
will  be  filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable.  In 
addition  to  late  comments,  the  FMCSA 
will  also  continue  to  file  relevant 
information  in  the  docket  after  it 
becomes  available  after  the  comment 
period  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
rulemaking  action  is  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  and  significant 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures  because  of  the  substantial 
public  interest  concerning  the  possible 
extension  of  the  applicabihty  of  the 
FMCSRs  to  a  larger  population  of  for- 
hire  motor  carriers  of  passengers.  This 
proposed  rule  would  require  that 
operators  of  vehicles  designed  or  used 
to  carry  between  9  and  15  passengers 
(including  the  driver)  for  direct 
compensation,  in  interstate  commerce 
comply  with  the  following  rules  when 
the  transportation  of  any  passenger 
covers  a  distance  greater  than  75  air 


miles  (86.3  statute  miles  or  138.9 
kilometers):  49  CFR  part  391, 
Qualifications  of  drivers;  49  CFR  part 
392,  Driving  of  commercial  motor 
vehicles;  49  CFR  part  393,  Parts  and 
accessories  necessary  for  safe  operation; 
49  CFR  part  395,  Hours  of  service  of 
drivers;  and  49  CFR  part  396, 
Inspection,  repair,  and  maintenance. 

&cecutive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  intended  regulations  and 
proposed  regulations  on  the  basis  that 
the  benefits  justify  the  costs.  Based 
upon  the  information  above,  the  agency 
anticipates  that  the  economic  impact 
associated  with  this  rulemaking  action 
would  be  $10,221,000  for  the  first  year, 
and  $10,073,000  for  each  subsequent 
year.  The  benefit  of  preventing  as  few  as 
one-half  percent  (about  six  accidents)  of 
the  1,135  non-rush  hour  fatal  accidents 
involving  large  vans  during  1998  woidd 
outweigh  the  estimated  costs.  The 
agency  estimates  that  each  fatality 
prevented  would  be  equivalent  to  a 
benefit  of  $2.7  million.  Preventing  six 
single-fatality  accidents  per  year  would 
result  in  at  least  $16.2  million  in 
benefits  per  year.  Additional  benefits 
would  be  achieved  through  reductions 
in  injuries  and  property-damage  only 
accidents  involving  small  passenger- 
carrying  CMVs. 

For  purposes  of  Executive  Order 
12866,  this  rulemaking  does  not  impose 
an  economic  burden  greater  than  $100 
million  on  these  motor  carriers. 
Therefore,  a  full  regidatory  evaluation  is 
not  necessary. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FMCSA  has  considered  the  effects  of 
this  regulatory  action  on  small  entities 
and  determined  that  this  proposed  rule 
would  not  affect  a  substantial  number  of 
small  entities,  but  woidd  have  a 
significant  impact  on  them. 

The  FMCSA  is  proposing  that  motor 
carriers  operating  CMVs,  designed  or 
used  to  transport  between  9  and  15 
passengers,  in  interstate  commerce  be 
made  subject  to  the  safety-related 
operational  FMCSRs  when  they  are 
directiy  compensated  for  such  services, 
and  the  transportation  of  any  of  the 
passengers  covers  a  distance  greater 
than  75  air  miles  (86.3  statute  miles  or 
138.9  kilometers).  These  motor  carriers 
would  be  required  to  comply  with  49 
CFR  parts  390,  391,  392,  393,  395,  and 
396.  If  most  or  all  of  these  businesses 
are  classified  as  small  businesses  by  the 
Small  Business  Administration  (SBA), 
the  rule  could  affect  approximately 
1 ,648  small  entities.  However,  some  of 
these  small  entities  may  be  foreign- 


based  motor  carriers  that  the  agency  is 
not  required  to  include  in  the 
Regulatory  Flexibility  Act  analysis.  To 
avoid  imderestimating  the  potential 
impact  on  small  entities,  the  FMCSA  is 
using  an  estimate  of  1,648. 

This  estimate  is  based  on  the  current 
nimiber  of  for-hire  motor  carriers  of 
passengers  with  active  authority  to 
operate  CMVs  with  a  seating  capacity  of 
15  passengers  or  less.  Each  of  these 
motor  carriers  has  on  file  with  the 
FMCSA  proof  of  financial  responsibility 
at  the  minimum  level  required  for  the 
operation  of  vehicles  designed  to 
transport  less  than  16  passengers.  This 
niunber  does  not  include-the  following: 
(1)  Motor  carriers  that  may  have 
pending  applications  for  operating 
authority;  (2)  passenger  carriers  shown 
as  inactive  because  their  authority  was 
revoked  for  failiue  to  maintain  evidence 
of  the  required  minimiinn  levels  of 
financial  responsibility;  (3)  private 
motor  carriers  of  passengers;  or  (4) 
carriers  which  also  operate  larger 
vehicles,  as  well  as  smaller  vehicles. 
This  niunber  may  also  overstate  the 
population  of  affected  carriers  since 
some  of  the  licensed  carriers  may  be 
exclusively  operating  equipment 
canying  less  than  9  passengers. 
Therefore,  using  the  information  fi-om 
the  FMCSA's  database  of  motor  carriers 
of  passengers,  the  agency  believes  a 
reasonable  estimate  of  the  population  of 
motor  carriers  that  could  be  subject  to 
this  rulemaking  is  approximately  1,648. 

As  indicated  earlier,  the  FMCSA 
estimates  that  the  sum  of  all  estimated 
costs  of  requiring  operators  of  small 
passenger-carrying  CMVs  to  comply 
with  49  CFR  parts  391,  395,  and  396  is 
approximately  $10,221,000  for  the  first 
year  and  $10,073,000  per  year 
thereafter.  If  the  costs  of  the  rulemaking 
are  distributed  evenly  among  these 
1,648  motor  carriers,  the  costs  per 
carrier  would  be  approximately  $6,200 
for  the  first  year  the  requirements  are  in 
effect,  and  a  littie  more  than  $6,100  per 
year  thereafter.  A  summary  of  the 
estimated  first-year  costs  per  motor 
carrier  is  presented  below. 

Summary  of  First-year  Costs  Per  Motor 
Carrier  To  Comply  With  the  FMCSRs 

$1,718  for  medical  exams 

i90  for  driver  qualifications  files  ($36 

subsequent  years) 
$2,539  for  hours-of-service 

recordkeeping 
$1,855  for  inspection,  repair,  and 

maintenance 

Total:  $6,202 

The  actual  costs  that  each  individual 
fleet  would  experience  depends  on  the 
number  of  drivers  employed  and  the 
number  of  small  passenger-carrjdng 
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CMVs  operated.  The  above  estimates  are 
intended  to  serve  as  a  baseline  of  10 
CMVs  per  fleet  and  about  1 1  drivers  per 
business.  Driver-related  costs  (i.e., 
driver  qualifications,  hours-of-service) 
for  each  business  would  decrease  or 
increase  as  the  number  of  drivers 
employed  decreases  below  the  baseline 
or  increases  above  the  baseline.  The 
same  holds  true  for  vehicle-related 
costs. 

The  FMCSA  has  reviewed  data  fi-om 
the  SBA  to  determine  the  typical 
revenues  for  a  motor  carrier  in  the 
intercity  and  rural  bus  transportation 
segment  of  the  industry.  This  category 
description  appeared  to  be  similar  to  the 
types  of  motor  carrier  operations  that 
would  be  covered  by  this  rulemaking. 
The  SBA's  1997  "Employer  Firms, 
Emplojmaent  and  Estimated  Receipts  by 
Emplojmaent  Size  of  Firm"  tables 
separated  the  firms  into  three  groups: 
those  with  less  than  20  employees, 
those  with  less  than  500  employees,  and 
those  with  500  or  more  employees.  The 
FMCSA  focused  on  the  group  with  less 
than  20  employees  to  be  consistent  with 
the  agency's  estimate  of  the  number  of 
drivers  employed  by  each  of  the  1,648 
motor  carriers  likely  to  be  affected  by 
this  rule.  The  SBA  data  indicated  there 
are  145  firms  in  this  category  with 
combined  revenues  of  $41,793,000.  For 
the  purpose  of  this  analysis,  the 
revenues  for  the  businesses  in  this 
group  were  divided  by  the  number  of 
firms  resulting  in  an  estimate  of 
$288,227  in  revenues  per  year  for  each 
carrier  [($41,793,000/145  firms)  = 
$288,227).  The  agency  requests 
comments  on  the  annual  revenues  of 
operators  of  small  passenger-carrying 
CMVs. 

The  agency  notes  that  if  the  revenue 
estimate  is  considered  accurate,  then  a 
comparison  of  that  estimate  with  the 
employee  earnings  figures  presented 
earlier,  and  the  estimate  of  1 1  drivers 
per  business,  suggests  that  the  drivers 
are  more  likely  to  receive  $9.79  an  hour, 
rather  than  $12.44  an  hour. 

The  costs  per  carrier  associated  with 
this  rule  would,  on  average,  be 
approximately  2.2  percent  of  their 
revenues  [(($6,200  costs  per  carrier)/ 
($288,227  revenues  per  carrier))  x  100  = 
2.2  percent).  For  motor  carriers  with  a 
profit  margin  greater  than  2.2  percent, 
the  rule  would  decrease  their  profits  but 
the  businesses  would  maintain  some 
level  of  profit.  For  motor  carriers  with 
profit  margins  of  2.2  percent  or  less,  the 
rule  could  result  in  the  failure  of  the 
business. 

The  FMCSA  does  not  have  data  on  the 
profit  margins  of  the  1,648  motor 
carriers  likely  to  be  impacted  by  the  rule 
or  more  precise  information  about  their 


revenues.  Also,  the  agency  does  not 
have  sufficient  data  about  these  motor 
carriers  to  determine  the  distribution  of 
drivers  and  vehicles  (e.g.,  the  number  of 
carriers  with  1  to  5  vehicles,  the  number 
of  carriers  with  6  to  10  vehicles,  the 
number  of  carriers  with  1 1  to  20 
vehicles,  etc.,  and  similar  data  for  the 
number  of  drivers)  to  make  more  precise 
its  estimates  concerning  revenues. 
However,  the  agency  believes  it  is 
appropriate  to  consider  all  1,648  motor 
carriers  of  passengers  likely  to  be 
affected  by  this  rulemaking  to  be  small 
entities  to  avoid  underestimating  the 
impact  this  rule  will  have  on  them.  The 
agency  believes  the  estimates  presented 
above  are  reasonable  given  the  limited 
information  available  about  this 
segment  of  the  motor  carrier  industr}'. 
Therefore,  the  agency  has  made  a 
preliminary  determination  that  this  rule 
would  not  affect  a  substantial  number  of 
small  entities.  However,  it  would  have 
a  significant  impact  on  some  of  these 
1.648  small  entities,  especially  in  those 
cases  where  the  profit  margins  are 
approximately  2.2  percent  or  less. 
The  FMCSA  has  considered  the 
comments  to  the  previous  rulemaking 
documents  concerning  the  regulation  of 
small  passenger-carrying  CMVs  and 
believes  this  group  of  motor  carriers 
appears  to  provide  an  important  service 
to  its  clients.  These  motor  carriers 
provide  services  to  individuals  for 
whom  motor  coach  services  are  not 
available,  those  who  may  not  be  able  to 
afford  to  use  motor  coach  operators,  or 
individuals  who  choose,  for  whatever 
reason,  not  to  use  motor  coach  operators 
for  their  intercity  travel.  The  agency 
believes  the  industry  is  very  important 
to  those  who  rely  on  them.  There  is  a 
possibility  for  failure  of  some  small 
passenger-carrying  CMV  operations, 
especially  those  with  profit  margins  of 
2.2  percent  or  less.  However,  the 
number  of  failures  among  the  estimated 
1,648  motor  carriers  operating  small 
passenger-carrying  CMVs  is  expected  to 
be  small.  Therefore,  the  agency  believes 
there  could  be  a  small  degree  of 
disruption  in  the  services  provided  by 
small  passenger-carrying  CMV 
operations  that  are  not  capable  of 
putting  into  place  the  safety 
management  controls  necessary  to 
achieve  compliance  with  49  CFR  parts 
390,  391, 392, 393,  395,  and  396. 

The  FMCSA  has  considered  other 
regulatory  alternatives  as  described 
earlier  and  made  a  preliminary 
determination  that  this  action  is 
necessary  to  fulfill  section  212  of  the 
MCSIA  and  respond  to  the  safety 
problem  indicated  by  the  GES  and  the 
EARS  data.  It  is  unlikely  that  a  proposal 
for  less  stringent  requirements  would 


have  the  same  potential  for  improving 
the  safety  of  operations  of  these  CMVs. 

Accordingly,  the  FMCSA  has 
considered  the  economic  impacts  of  the 
requirements  on  small  entities  and 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The 
FMCSA  has  determined  that  this 
proposal  contains  collection  of 
information  requirements  for  the 
purposes  of  the  PRA.  These 
requirements,  when  made  final,  could 
impact  four  currentiy-approved 
information  collections.  The  FMCSA  is 
proposing  that  motor  carriers  operating 
CMVs  designed  or  used  to  transport  9  to 
15  passengers  be  required  to  meet  the 
recordkeeping  requirements  of  49  CFR 
parts  391,  395.  and  396. 

Drivers  of  such  CMVs  would  be 
required  to  meet  the  medical 
examination  and  certification 
requirements  at  49  CFR  part  391, 
subpart  E.  The  information  collection 
requirements  related  to  that  subpart 
have  been  approved  by  the  OMB  under 
provisions  of  the  PRA  and  assigned  the 
control  number  of  2126-0006  which  is 
currently  due  to  expire  on  October  31. 
2003.  The  FMCSA  estimates  it  takes  a 
medical  examiner  approximately  eight 
minutes  to  complete  the  physical 
examination  form  and  one  minute  to 
complete  the  medical  examiner's 
certificate.  The  FMCSA  estimates  that 
approximately  18,300  drivers  would  be 
subject  to  the  proposed  rule.  Since  a 
medical  examiner's  certificate  is  usually 
made  valid  for  24  months,  the  prorated 
annual  time  burden  would  be 
approximately  1,375  hours  per  year 
[(0.15  hours  per  driver)  x  18.300  drivers 
=  2,750  hours  every  two  years  x  Vvj.  The 
FMCSA  will  submit  the  amended, 
proposed  medical  qualification 
information  collection  to  the  OMB  for 
review  and  approval.  Accordingly,  the 
FMCSA  seeks  public  comment  on  this 
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proposed  information  collection 
requirement. 

Motor  carriers  that  employ  such  CMV 
drivers  would  be  required  to  maintain  a 
complete  driver  qualification  file  for 
each  driver  in  accordance  with  49  CFR 
391.51.  The  information  collection 
requirements  related  to  driver 
qualification  files  have  been  approved 
by  the  OMB  under  the  provisions  of  the 
PRA  and  assigned  the  control  niunber  of 
2126-0004  which  is  currently  due  to 
expire  on  January  31.  2001.  The  FMCSA 
estimates  the  creation  of  a  single, 
complete  driver  qualification  file 
involves  an  annual  expenditiu*  of 
approximately  24  minutes  per  year  per 
driver  employed  (or  0.4  hours  per  year 
per  driver  employed)  which  is  the  sum 
of  20  minutes  of  paperwork  by  a  safety 
director,  driver  supervisor,  or  equivalent 
position,  and  4  minutes  of  paperwork  by 
a  driver.  The  24  minutes  does  not 
include  the  time  necessary  to  complete 
routine  and  customary  tasks  that  are 
involved  in  hiring  an  employee.  Based 
on  the  estimate  of  18,300  drivers  who 
would  be  subject  to  the  proposed  rule, 
the  FMCSA  estimates  the  total  time 
burden  to  be  7.320  hours  1(0.4  hours  per 
year  per  driver  employed)  x  (18.300 
driver  employed)  =  7,320  hours  per 
year).  The  FMCSA  will  submit  the 
amended,  proposed  medical 
qualification  information  collection  to 
the  OMB  for  review  and  approval. 
Accordingly,  the  FMCSA  seeks  public 
comment  on  this  proposed  information 
collection  requirement. 

Drivers  of  such  CMVs  would  be 
required  to  record  their  duty  status  in 
accordance  with  49  CFR  395.8.  The 
information  collection  requirements 
related  to  records  of  duty  status  have 
been  approved  by  the  OMB  under  the 
provisions  of  the  PRA  and  assigned  the 
control  niunber  of  2126-0001  which 
expires  October  31,  2001.  The  FMCSA 
estimates  that  it  takes  a  CMV  driver 
approximately  two  minutes  for  each 
workday  to  complete  a  record  of  duty 
status.  Based  on  the  estimate  of  18,300 
drivers  who  would  be  subject  to  the 
proposed  rule  and  an  average  Of  five 
workdays  per  week  for  these  drivers,  the 
FMCSA  estimates  the  total  time  burden 
to  be  137,250  hours  ({2  minutes  per 
driver/day)  x  (i  hoiu'/60  minutes)  =  0.03 
hours  per  day  per  driver;  (0.03  hours  per 
day  per  driver)  x  (5  days  per  week  per 
driver)  x  (50  workweeks  per  year  per 
driver)  =  7.5  hours  per  driver;  (7.5  hours 
per  driver)  x  18,300  drivers  =  137,250 
hours  per  year).  The  FMCSA  will 
submit  the  amended,  proposed  driver 
qualification  file  information  collection 
to  the  OMB  for  review  and  approval. 
Accordingly,  the  FMCSA  seeks  public 


conunent  on  this  proposed  information 
collection  requirement. 

Motor  carriers  operating  CMVs 
designed  or  used  to  transport  between  9 
and  15  passengers  for  direct 
compensation  would  be  required  to 
maintain  records  of  inspection,  repair, 
and  maintenance  for  their  CMVs  in 
accordance  vdth  49  CFR  part  396.  The 
information  collection  requirements 
related  to  inspection,  repair,  and 
maintenance  have  been  approved  by  the 
OMB  under  the  provisions  of  the  PRA 
and  assigned  the  control  number  of 
2126-0003  which  expired  on  January 
31,  2001,  and  is  in  the  process  of  being 
renewed.  The  FMCSA  estimates  that  it 
would  take  a  total  annual  expenditiue  of 
12  hours  and  57  minutes  per  year  per 
CMV  to  complete  the  required 
recordkeeping  related  to  vehicular 
inspection,  repair,  and  maintenance  (48 
minutes  per  year  per  vehicle  for 
systematic  inspection,  repair,  and 
maintenance;  12  hours  and  4  minutes 
per  year  per  vehicle  for  driver  vehicle 
inspection  reports;  and  5  minutes  per 
year  per  vehicle  for  periodic 
inspection). 

Evidence  of  an  individual's 
qualifications  to  perform  periodic 
vehicle  inspections  must  be  retained  by 
the  motor  carrier.  Evidence  of  an 
individual's  qualifications  to  be  a  brake 
inspector  must  be  retained  also.  The 
creation  of  these  two  types  of 
quahfication  evidence  involves  an 
estimated  one-time,  non-recurring 
expenditure  of  5  minutes  by  a  safety 
director,  driver  supervisor,  or  equivalent 
position  for  each  type  of  inspector. 
Based  on  an  estimate  of  1,650  motor 
carriers  that  would  be  subject  to  the 
proposed  rule  and  on  the  assumption 
that  each  motor  carrier  has  at  least  one 
employee  who  is  a  qualified  periodic 
vehicle  inspector  and  one  employee 
who  is  a  qualified  brake  inspector,  the 
estimated  total  time  burden  related  to 
the  inspector  qualifications  rules  is 
approximately  275  hours  ((5  minutes  for 
each  periodic  vehicle  inspector 
certification  x  1.650  motor  carriers)  +  (5 
minutes  for  each  brake  inspector 
certification  x  1.650  motor  carriers)  = 
16,500  mintites  =  275  hours). 

The  FMCSA  estimates  that  the  total 
inspection,  repair,  and  maintenance 
recordkeeping  burden  is  approximately 
2l3,675  hours  per  year  ((16,500  CMVs) 
x  (12.95  hours  per  year  per  CMV))  with 
an  additional  275  hours  in  the  first  year 
for  inspector  qualifications.  The  FMCSA 
will  submit  the  amended,  proposed 
inspection,  repair,  and  maintenance 
information  collection  to  the  OMB  for 
review  and  approval. 

The  FMCSA  seeks  public  comment  on 
these  proposed  information  collection 


requirements.  Interested  parties  are 
invited  to  send  comments  regarding  any 
aspect  of  these  information  collection 
requirements,  including,  but  not  limited 
to:  (1)  Whether  the  collection  of 
information  is  necessary  for  the 
performance  of  the  functions  of  the 
FMCSA,  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  estimated  burdens;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collection  of  information; 
and  (4)  ways  to  minimize  the  collection 
burden  without  reducing  the  quality  of 
the  information  collected. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  does  not 
have  any  effect  on  the  quality  of  the 
environment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  does  not  impose 
an  unfunded  Federal  mandate,  as 
defined  by  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1532  et 
seq.),  that  will  result  in  the  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FMCSA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 
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Executive  Order  13132  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  dated  August  4,  1999,  and  it  has 
been  determined  that  this  rulemaking 
does  not  have  a  substantial  direct  effect 
or  sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  dociunent  direcUy 
preempts  any  State  law  or  regulation. 
This  proposed  rule  does  not  impose 
additional  costs  or  burdens  on  the 
States. 

Regulation  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regidations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RINs 
contained  in  the  heading  of  this 
dociunent  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  385 

Highway  safety.  Motor  carriers. 

49  CFR  Part  390 

Highway  safety.  Motor  carriers.  Motor 
vehicle  identification  and  marking. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  398 

Highway  safety.  Migrant  labor,  Motor 
carriers.  Motor  vehicle  safety.  Reporting 
and  recordkeeping  requirements. 

Issued  on:  January  4.  2001. 
Qyde  J.  Hart.  Jr., 

Acting  Deputy  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  the  FMCSA  proposes  to 
amend  title  49,  Code  of  Federal 
Regulations,  parts  385,  390,  and  398  as 
follows: 

PART  385— [AMENDED] 

1.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  113,  504,  521(b)(5)(A) 
and  (b)(8),  5113,  31136,  31144.  31502:  and  49 
CFR  1.73. 

§385.1     [Amended] 

2.  Amend  §  385.1  by  revising 
paragraph  (b)  to  read  as  follows: 

***** 

(b)  The  provisions  of  this  part  apply 
to  all  motor  carriers  subject  to  the 
requirements  of  this  subchapter,  except 
non-business  private  motor  carriers  of 
passengers. 

PART  390— [AMENDED] 

3.  Revise  the  authority  citation  for 
part  390  to  read  as  follows: 

Authority:  49  U.S.C.  13301, 13902,  31132, 
31133,  31136,  31502,  and  31504:  sec.  204. 
Pub.  L.  104-88,  109  Stat.  803.  941  (49  U.S.C. 
701  note);  sec.  212,  Pub.  L.  106-159, 113  Stat. 
1748,  1766;  and  49  CFR  1.73. 

4.  Amend  §  390.3  by  revising 
paragraph  (f)(6)  to  read  as  follows: 

§390.3    General  applicability. 

***** 

(f)(6)(i)  The  operation  of  commercial 
motor  vehicles  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver)  not  for  direct 
compensation,  except  that  motor 
carriers  operating  such  vehicles  are 
required  to  comply  with  §§  390.15, 
390.19,  and  390.21(a)  and  (b)(2). 

(ii)  The  operation  of  commercial 
motor  vehicles  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver)  for  direct 
compensation  provided  none  of  the 
passengers  is  being  transported  a 
distance  greater  than  75  air  miles  (86.3 
statute  miles  or  138.9  kilometers), 
except  that  motor  carriers  operating 
such  vehicles  are  required  to  comply 
with  §§  390.15,  390.19,  and  390.21(a) 
and  (b)(2). 
* '       *        *        *        * 

5.  Amend  §  390.5  by  adding  a 
definition  for  "direct  compensation"  in 
alphabetical  order  to  read  as  follows: 

§390.5    Definitions. 

***** 

Direct  compensation  means  payment 
made  to  the  motor  carrier  by  the 
passengers  or  individual  acting  on 


behalf  of  the  passengers  for  the 
transportation  services  provided,  and 
not  included  in  a  total  package  charge 
or  other  assessment  for  highway 
transportation  services. 


PART  398— [AMENDED] 

6.  The  authority  citation  for  part  398 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  13301, 13902,  31132, 
31133,  31136.  31502,  and  31504;  sec.  204. 
Pub.  L.  104-88,  109  Stat.  803,  941  (49  U.S.C. 
701  note):  sec.  212.  Pub.  L.  106-159, 113  Stat. 
1748, 1766;  and  49  CFR  1.73. 

7.  Revise  §  398.2  to  read  as  follows: 
§398.2    ApplicaMllty. 

(a)  General.  The  regulations 
prescribed  in  this  part  are  applicable  to 
carriers  of  migrant  workers  by  motor 
vehicle,  as  defined  in  §  398.1(b),  but 
only  in  the  case  of  transportation  of  any 
migrant  worker  for  a  total  distance  of 
more  than  75  miles  (120.7  kilometers)  in 
interstate  commerce,  as  defined  in  49 
CFR  390.5. 

(b)  Exception.  (1)  The  regulations 
prescribed  in  this  part  are  not  applicable 
to  carriers  of  migrant  workers  by  motor 
vehicle,  as  defined  in  §  398.1(b),  when: 

(i)  The  motor  vehicle  is  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver); 

(ii)  The  motor  carrier  is  directiy 
compensated  for  the  transportation 
service;  and 

(iii)  Any  migrant  worker  is 
transported  a  total  distance  of  more  than 
75  air  miles  (86.3  statute  miles  or  138.9 
kilometers). 

(2)  Carriers  of  migrant  workers  by 
motor  vehicle  operating  vehicles, 
designed  or  used  to  transport  between  9 
and  15  passengers  (including  the 
driver),  for  direct  compensation  in 
interstate  commerce  must  comply  with 
the  applicable  requirements  of  49  CFR 
parts  390,  391,  392,  393,  395,  and  396 
when  a  migrant  worker  is  transported  a 
total  distance  of  more  than  75  air  miles 
(86.3  statute  miles  or  138.9  kilometers). 

|FR  Doc.  01-764  Filed  1-10-01;  8:45  am) 

BILLING  COOE  4010-EX-P 


«   F=l 


Thursday, 
January  11,  2001 


Part  Vm 


Department  of  Labor 

Office  of  Labor-Management  Standards 

Interpretation  of  the  "Advice"  Exemption 
in  Section  203(c)  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act;  Notice 


2782 


Federal  Register / Vol.  66,  No.  8 /Thursday,  January  11,  2001 /Notices 


DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

Interpretation  of  the  "Advice" 
Exemption  in  Section  203(c)  of  the 
Labor-Management  Reporting  and 
Disclosure  Act 

agency:  0£Bce  of  Labor-Management 

Standards,  Employment  Standards 

Administration,  Labor. 

ACTION:  Notice  of  revised  statutory 

interpretation. 

SUMMARY:  The  Department  of  Labor's 
Office  of  Labor-Management  Standards 
(OLMS)  intends  to  implement  a  revised 
interpretation,  by  the  Secretary  of  Labor, 
of  Section  203(c)  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act  (LMRDA).  That  statutory  provision 
creates  an  "advice"  exemption  from 
reporting  requirements  that  apply  to 
employers  and  other  persons  in 
connection  with  persuading  employees 
about  the  right  to  organize  and  bargain 
collectively.  This  notice  annoimces  a 
revised  interpretation  of  LMRDA 
Section  203(c),  as  it  applies  to 
persuasive  conununications  made  to 
employees.  The  Department  of  Labor 
will,  as  a  matter  of  enforcement  policy, 
apply  this  revised  interpretation 
prospectively,  to  conduct  occurring  30 
days  or  more  after  the  date  of  this 
Notice. 

FOR  FURT>4ER  INFORMATION  CONTACT:  Kay 
H.  Oshel,  Chief,  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
5605,  Washington,  DC  20210.  (202)  693- 
1233  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Labor  administers  the 
Labor-Management  Reporting  and 
Disclosure  Act  of  1959,  as  amended 
(LMRDA).  Public  Law  86-257,  73  Stat. 
519-546,  codified  at  29  U.S.C.  401-531. 
Section  203  of  the  LMRDA,  29  U.S.C. 
433,  requires  employers  and  other 
persons  to  file  certain  reports  with  the 
Department  of  Labor  in  connection  with 
persuading  employees  about  the  right  to 
organize  and  bargain  collectively.  The 
statute  also  creates  an  exemption  from 
these  reporting  requirements  if  the 
activity  involved  is  "giving  or  agreeing 
to  ^ve  advice"  to  an  employer.  This 
notice:  (1)  Describes  the  relevant 
reporting  requirements  of  LMRDA 
Section  203(a)  and  section  203(b),  as 
well  as  the  "advice"  exemption  of 
section  203(c);  (2)  discusses  the  history 
of  the  Department  of  Labor's 


interpretation  of  the  section  203(c) 
■  "advice"  exemption,  as  it  applies  to 
persuasive  conunimications  made  to 
employees;  (3)  explains  why  the 
Department  has  reviewed  its  prior 
interpretation;  and  (4)  annoimces  a 
revised  interpretation  of  the  "advice" 
exemption,  which  will  be  applied 
prospectively  by  the  Department  as  a 
matter  of  enforcement  policy. 

Under  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  553.  the  Department 
is  not  required  to  engage  in  notice-and- 
comment  rulemaking  in  order  to  adopt 
or  modify  a  statutory  interpretation.  The 
Department  does  not  intend  to  publish 
a  new  regulation  interpreting  or 
implementing  LMRDA  section  203(c)  in 
the  Code  of  Federal  Regulations. 

A.  The  Reporting  Requirements  of 
LMRDA  Section  203(a)  and  Section 
203(b);  the  "Advice"  Exemption  of 
Section  203(c) 

Among  the  abuses  that  prompted 
Congress  to  enact  the  Labor- 
Management  Reporting  and  Disclosure 
Act  in  1959  was  questionable  conduct 
by  some  employers  and  their  labor 
relations  consultants,  which  interfered 
with  the  right  of  employees  to  organize 
labor  imions  and  to  bargain  collectively 
imder  the  National  Labor  Relations  Act. 
See,  e.g..  Senate  Report  No.  86-187  at  7- 
8  (1959),  reprinted  in  1959  United 
States  Code  Congressional  and 
Administrative  News  2326-2328. 
Congress  beUeved  that  certain 
consultant  activities  "should  be  exposed 
to  public  view,"  since  they  are 
"disruptive  of  harmonious  labor 
relations  and  fall  into  a  gray  area,"  even 
if  they  are  not  illegal  or  un£ur  latx>r 
practices.  Id. 

As  a  result.  Congress  imposed 
reporting  requirements  on  employers 
and  other  persons,  in  LMRDA  section 
203.  Under  LMRDA  Section  208,  the 
Secretary  of  Labor  is  authorized  to  issue, 
amend,  and  rescind  rules  and 
regulations  prescribing  the  form  and 
publication  of  required  reports,  as  well 
as  "such  other  reasonable  rules  and 
regulations  *  *  *  as  he  may  find 
necessary  to  prevent  the  circimivention 
or  evasion  of  such  reporting 
requirements."  29  U.S.C.  438.  The 
Secretary  is  also  authorized  (section 
210)  to  bring  civil  actions  to  enforce  the 
LMRDA's  reporting  requirements.  29 
U.S.C.  440.  Willful  violations  of  the 
reporting  requirements,  knowingly  false 
statements  made  in  a  report,  and 
knowing  failures  to  disclose  a  material 
fact  in  a  report  are  subject  to  criminal 
penalties.  LMRDA  section  209,  29 
U.S.C.  439. 


LMRDA  section  203(a)  requires 
employers  annually  to  report  to  the 
Department  of  Labor: 

any  agreement  or  arrangement  with  a  labor 
relations  consultant  or  other  independent 
contractor  or  organization  pursuant  to  which 
such  person  undertakes  activities  where  an 
object  thereof,  directly  or  indirectly,  is  to 
persuade  employees  to  exercise  or  not  to 
exercise,  or  persuade  employees  as  to  the 
manner  of  exercising,  the  right  to  organize 
and  bargain  collectively  through 
representatives  of  their  own  choosing  *   *   *. 
29  U.S.C.  433(a)(4).  1  "[A]ny  payment 
(including  reimbursed  expenses) 
pursuant  to  an  agreement  or 
arrangement  described  in"  this 
provision  must  also  be  reported.  29 
U.S.C.  433(a)(5). 

The  report  must  be  one  "showing  in 
detail  the  date  and  amoimt  of  each  such 
payment,  *  *  *  agreement,  or 
arrangement  *  ••  *  and  a  full 
explanation  of  the  circimistances  of  all 
such  payments,  including  the  terms  of 
any  agreement  or  imderstanding 
pursuant  to  which  they  were  made."  29 
U.S.C.  433.  The  Departinent  of  Labor's 
implementing  regulations  require 
employers  to  file  a  Form  LM-10 
("Employer  Report")  that  contains  this 
information  in  a  prescribed  form.  29 
CFR  part  405. 

LMRDA  section  203(b),  in  turn, 
imposes  a  similar  reporting  requirement 
on  labor  relations  consultants  and  other 
persons.  It  provides,  in  part,  that: 

Every  person  who  pursuant  to  any 
agreement  or  arrangement  with  an  employer 
undertakes  activities  where  an  object  diereof 
is,  directly  or  indirectly — (1)  to  persuade 
employees  to  exercise  or  not  to  exercise,  or 
persuade  employees  as  to  the  maimer  of 
exercising,  the  right  to  organize  and  bargain 
collectively  through  representatives  of  their 
own  choosing  *  *  *  shall  file  within  thirty 
days  after  entering  into  such  agreement  or 
arrangement  a  report  with  the  Secretary 
*   •   *  containing  *   *   *  a  detailed  statement 
of  the  terms  and  conditions  of  such 
agreement  or  arrangement. 

29  U.S.C.  433(b).  Section  203(b)  also 
requires  persons  subject  to  this 
requirement  to  report  their  relevant 
receipts  and  disbursements.  The 
Department  of  Labor's  implementing 
regulations  require  labor  relations 
consultants  and  other  persons  to  file  a 
Form  LM-20  "Agreement  and  Activities 
Report"  and  a  Form  LM-21  "Receipts 
and  Disbursements  Report"  that  contain 
the  required  information  in  a  prescribed 
form.  29  CFR  part  406.  Consistent  with 
the  Department's  traditional 


'  The  LMRDA  defines  a  "labor  relations 
consultant"  as  "any  person  who,  for  compensation, 
advises  or  represents  an  employer,  employer 
organization,  or  labor  organization  concerning 
employee  organizing,  concerted  activites,  or 
collective  bargaining  activities."  29 1>.S.C  402(m). 
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interpretation  of  LMRDA  Section  203(b), 
Form  LM-21  requires  a  consultant  or 
other  person  who  undertakes  persuader 
activity  for,  or  who  supplies  information 
to,  one  employer  to  report  information 
related  to  "labor  relations  advice  or 
services"  that  were  provided  to  other 
employers.  "Labor  relations  advice  or 
services"  refers  to  advice  or  services 
concerning  employee  organizing, 
representation,  or  concerted  activities; 
collective  bargaining  activities;  or  labor 
disputes. 

In  addition  to  requiring  reports  from 
employers  and  other  persons  involved 
in  "persuasive  activities,"  LMRDA 
section  203  also  creates  an  exemption 
from  these  requirements  for  "advisory 
or  representative  services."  Section 
203(c)  provides  in  part  that: 

Nothing  in  this  section  shall  be  construed 
to  require  any  employer  or  other  person  to 
file  a  report  covering  the  services  of  such 
person  by  reason  of  his  giving  or  agreeing  to 
give  advice  to  such  employer.  *  *  * 

29  U.S.C.  433(c)  (italics  added). 

Finally,  LMRDA  section  204  creates 
an  exemption  from  reporting  for 
"attorney-client  communications,"  that 
is,  "information  which  was  lawfully 
communicated  to  [an]  *   *   *  attorney  by 
any  of  his  clients  in  the  coiuse  of  a 
legitimate  attorney-client  relationship." 
29  U.S.C.  434. 

This  Notice  addresses  the 
applicability  of  the  LMRDA's  reporting 
requirements  when  an  employer  enters 
into  an  agreement  orWrangement  with 
another  person  to  produce  persuasive 
communications:  material  such  as 
speeches,  scripts,  dociunents,  or 
videotapes  that,  in  the  words  of  LMRDA 
section  203(a)  and  section  203(b),  are 
designed  "to  persuade  employees  to 
exercise,  or  not  to  exercise,  or  persuade 
employees  as  to  the  manner  of 
exercising,  the  right  to  organize  and 
bargain  collectively  through 
representatives  of  their  own  choosing." 
The  issue  is  whether,  and  imder  what 
circumstances,  the  activities  of  these 
persons  constitute  "advice"  within  the 
meaning  of  section  203(c)  and  thus  need 
not  be  reported.  Examples  of  persuasive 
communications  would  include  (but 
would  not  be  limited  to)  materials 
explicitiy  or  implicitly  urging 
employees  to  vote  against  union 
representation,  to  take  a  certain  position 
with  respect  to  collective  bargaining 
proposals,  or  to  refrain  from  concerted 
activity,  such  as  a  strike,  in  the 
workplace. 


B.  History  of  the  Department  of  Labor's 
Interpretation  of  the  "Advice" 
Exemption  in  LMRDA  Section  203(c); 
the  Most  Recent  Interpretation 

The  "advice"  exemption  of  LMRDA 
section  203(c)  is  reflected  in  the 
Department's  implementing  regulations, 
but  the  regulations  simply  track  the 
language  of  the  stahite.  29  CFR  405.6(b), 
406.5(b).  The  Department  has,  however, 
interpreted  the  "advice"  exemption  in 
the  course  of  administering  the  LMRDA. 
As  explained  below,  this  interpretation 
has  varied  in  the  years  since  the 
LMRDA  was  enacted.^  Apparently,  the 
Department  has  never  provided  public 
notice  and  opportunity  for  comment  in 
connection  with  adopting  or  revising  its 
interpretation  of  section  203(c).  The 
Department's  interpretation  has  been 
commimicated  primarily  in  documents 
intended  to  guide  Department  staff  in 
administering  the  LMRDA  and  in 
documents  distributed  to  the  public  to 
assist  employers,  labor  relations 
consultants,  and  others  in  complying 
with  the  LMRDA. 

1.  The  Department's  Initial 
Interpretation  of  the  "Advice" 
Exemption 

In  its  earliest  approach  to  the 
"advice"  exemption,  reflected  in  a  1960 
publication  to  guide  employers,  the 
Department  took  the  position  that 
employers  were  required  to  report  any 
"arrangement  with  a  '  labor  relations 
consultant'  or  other  third  party  to  draft 
speeches  or  written  material  to  be 
delivered  or  disseminated  to  employees 
for  the  pvupose  of  persuading  such 
employees  as  to  their  right  to  organize 
and  bargain  collectively."  Department  of 
Labor,  Bureau  of  Labor-Management 
Reports,  Technical  Assistance  Aid  No. 
4:  Guide  for  Employer  Reporting  at  p.  18 
(1960). 

The  Department  also  took  the 
position,  in  at  least  some  opinion-letters 
to  members  of  the  public,  that  a  lawyer 
or  consultant's  revision  of  a  dociunent 
prepared  by  an  employer  was  reportable 
activity.  In  a  1961  article,  a  Department 
of  Labor  official,  after  noting  that  the 
drafting  of  speeches  or  written  material 
by  a  considtant  or  lawyer  was 
reportable,  addressed  the  issue  of 
revisions  to  material  prepared  by  the 
employer: 


2  That  the  "advice"  exemption  of  LMRDA  Section 
203(c)  might  pose  interpretive  challenges  was 
quickly  clear  to  at  least  some  observers.  See.  e.g.. 
Bureau  of  National  Affairs,  The  Labor  Reform  Law 
36  (1959)  ("The  exemption  applicable  to 
consultants  who  merely  give  advice  is  susceptible 
of  several  different  interpretations.  *   '   *  It  is 
questionable  whether  the  exemption  would  also 
cover  payments  to  a  consultant  who  drafted  anti- 
union letters  and  otherwise  mapped  out  a  campaign 
to  combat  union  organizing"). 


(Ajdvice  to  a  client  with  respect  to  a 
speech  or  letter,  drafted  by  the  client,  is  not 
reportable.  However,  if  the  individual 
undertakes  to  revise  that  speech,  this 
constitutes  an  affirmative  act;  it  is  the 
undertaking  of  activities  to  persuade 
employees  in  the  exercise  of  their  rights  and, 
comparable  to  the  giving  of  »  speech,  requires 
reporting.  The  Bureau  [Bureau  of  Labor- 
Management  Reports}  takes  the  position  that 
reporting  is  required  in  any  situation  where 
it  is  impossible  to  separate  adfice  from 
activity  which  goes  beyond  advice,  bi  any 
situaUon  where  an  attorney  undertakes 
activities  which  are  more  than  mere  advice 
for  the  same  employer,  the  exclusion  of 
[LKfRDAl  section  203(c)  does  not  apply  since 
the  causal  relationship  is  clear. 

Benjamin  Naumoff,  Reporting 
Requirements  imder  the  Labor- 
Management  Reporting  and  Disclosure 
Act,  in  Fourteenth  Annual  Proceedings 
of  the  New  York  University  Conference 
on  Labor  129. 140-141  (1961)  (italics 
added). 

2.  The  Department's  Most  Recent 
Interpretation  of  the  "Advice" 
Exemption. 

In  1962,  the  Department  changed  its 
original  view  of  the  "advice" 
exemption,  adopting  what  remained  the 
Department's  interpretation  until  now. 

The  change  is  reflected  in  a  February 
19, 1962  memorandum  from  then 
Solicitor  of  Labor  Charles  Donahue  to 
John  L.  Holcombe,  then  Commissioner 
of  the  Biu^au  of  Labor-Management 
Reports,  in  response  to  a  November  17, 
1961  memorandtun  from  Commissioner 
Holcombe.  Commissioner  Holcombe's 
memorandum  sought  guidance  from 
Solicitor  Donahue  on  "exactiy  what  the 
Department's  position  is  with  respect  to 
the  drafting  and  editing  of 
communications  to  employees  which 
are  intended  to  persuade  employees," 
Holcombe  endorsed  the  view  that  the 
initial  preparation  of  a  persuasive 
document  by  a  lawryer  or  consultant  for 
use  by  an  employer  was  reportable,  but 
that  revising  a  draft  constituted 
"advice"  for  purposes  of  Section  203(c). 

In  response,  the  Donahue 
memorandum  addressed  three 
situations:  (1)  Where  persuasive 
material  is  prepared  and  delivered  by 
the  lawyer  or  consultant;  (2)  where  an 
employer  drafts  the  material  and 
intends  to  deliver  it  to  his  employees, 
and  a  lawyer  or  other  person  provides 
oral  or  written  advice  on  its  legality;  and 
(3)  where  a  lawyer  or  consultant 
prepares  an  entire  speech  or  document 
for  the  employer. 

The  Donahue  memorandum 
concluded  that  the  first  activity 
(preparation  and  delivery  of  material) 
was  reportable;  that  the  second  activity 
(legal  review  of  a  draft)  constituted 
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"advice;"  and  that  the  third  activity 
(preparation  of  an  entire  document) 
"can  reasonably  be  regarded  as  a  form 
of  written  advice  where  it  is  carried  out 
as  part  of  a  bona  fide  undertaking  which 
contemplates  the  furnishing  of  advice  to 
an  employer."  In  discussing  the 
preparation  of  an  entire  document,  the 
Donahue  memorandum  observed: 

(Sluch  activity  in  itself  will  not  ordinarily 
require  reporting  unless  there  is  some 
indication  that  the  underlying  motive  is  not 
to  advise  the  employer.  In  a  situation  where 
the  employer  is  firee  to  accept  or  reject  the 
written  material  prepared  for  him  and  there 
is  no  indication  that  the  middleman  is 
operating  under  a  deceptive  arrangement 
with  the  employer,  that  fact  that  the 
middleman  drafts  the  material  in  its  entirety 
will  not  in  itself  generally  be  sufficient  to 
require  a  report. 

The  Donahue  memorandum  did  not 
explicitly  analyze  the  language  of 
LMRDA  section  203  or  the  statute's 
legislative  history,  but  asserted  that  both 
had  been  examined. 

In  a  1962  presentation  to  the 
American  Bar  Association's  Section  of 
Labor  Relations  Law,  Solicitor  Donahue 
described  the  Department's  original 
interpretation  of  the  "advice" 
exemption  this  way: 

[T]he  Department  of  Labor  originally  took 
the  position  that  [the  exemptions  in  LMRDA 
section  203(b)  and  section  204]  did  not 
extend  to  drafting  or  revising  speeches, 
statements,  notices,  letters,  or  other  materials 
by  attorneys  or  consultants  for  the  use  of 
dissemination  by  employers  to  employees  for 
the  purpose  of  persuading  them  with  respect 
to  their  organizing  or  bargaining  rights.  This 
kind  of  help  was  not  viewed  as  advice  but, 
instead,  was  regarded  as  an  affirmative  act 
with  the  direct  or  indirect  objective  of 
persuading  employees  in  the  exercise  of  their 
rights. 

Charles  Donahue,  Some  Problems  under 
Landnun  Griffin  in  American  Bar 
Association,  Section  of  Labor  Relations 
Law.  Proceedings  48-49  (1962). 
Donahue  observed  that  this  position  had 
been  "reviewed  in  the  light  of 
Congressional  intent,"  which  revealed 
"no  apparent  attempt  to  curb  labor 
relations  advice  in  whatever  setting  it 
might  be  couched.  "  Id.  at  49.  Expert 
legal  advice  was  often  necessary, 
Donahue  suggested,  and  thus: 

Even  where  this  advice  is  embedded  in  a 
speech  or  statement  prepared  by  the  advisor 
to  persuade,  it  is  nevertheless  advice  and 
must  be  fairly  treated  as  advice.  The 
employer  and  not  the  advisor  is  the 
persuader. 

Id. 

The  conclusions  and  language  of  the 
1962  Donahue  memorandum  appear  in 
section  265.005  ("Scope  of  the  Advice 
Exemption  ")  of  the  LMRDA 


Interpretative  Manual.  The  Manual 
reflects  the  Department's  official 
interpretations  of  the  LMRDA  and  is 
designed  to  guide  the  work  of  the  staff 
of  the  Office  of  Labor-Management 
Standards  in  the  administration  and 
enforcement  of  the  statute.  Section 
265.005  of  the  Manual  states: 

Section  203(b)  provides  for  reports  from 
every  person  who  pursuant  to  an  agreement 
or  arrangement  with  an  employer  undertakes 
the  type  of  activities  described  therein. 
Section  203(c)  provides  that  nothing  in 
section  203  shall  be  construed  to  require  any 
person  to  file  a  report  *   *  *  by  reason  of  his 
giving  or  agreeing  to  give  advice  to  such 
employer  *   *  *." 

The  question  of  application  of  the  "advice" 
exemption  requires  an  examination  of  the 
intrinsic  nature  and  purpose  of  the 
arrangement  to  ascertain  whether  it 
essentially  calls  exclusively  for  advice  or 
other  services  in  whole  or  in  part.  Such  a  test 
cannot  be  mechanically  or  perfunctorily 
applied.  It  involves  a  carefiil  scrutiny  of  the 
basic  fundamental  characteristics  of  any 
arrangement  to  determine  whether  giving 
advice  or  furnishing  some  other  services  is 
the  real  underlying  motivation  for  it. 

As  to  specific  kinds  of  activity,  it  is  plain 
that  the  preparation  of  written  material  by  a 
lawyer,  consultant,  or  other  independent 
contractor  which  he  directly  delivers  or 
disseminates  to  employees  for  the  purpose  of 
persuading  them  with  respect  to  their 
organizational  or  bargaining  rights  is 
reportable.  Moreover,  the  fact  that  such 
material  may  be  delivered  or  disseminated 
tlirough  an  agent  would  not  alter  the  result. 
Such  undertakings  obviously  do  not  call  for 
the  giving  of  advice  to  an  employer. 

However,  it  is  equally  plain  that  where  an 
employer  drafts  a  speech,  letter  or  document 
which  he  intends  to  deliver  or  disseminate  to 
his  employees  for  the  purpose  of  persuading 
them  in  the  exercise  of  their  rights,  and  asks 
a  lawyer  or  other  person  for  advice 
concerning  its  legality,  the  giving  of  such 
advice,  whether  in  written  or  oral  form,  is  not 
in  itself  sufficient  to  require  a  report. 
Furthermore,  we  are  now  of  the  opinion  that 
the  revision  of  the  material  by  the  lawyer  or 
other  person  is  a  form  of  written  advice  gi-.— n 
the  employer  which  would  not  necessitate  a 
report. 

A  more  difficult  problem  is  presented 
where  the  lawyer  or  middleman  prepares  an 
entire  speech  or  document  for  the  employer. 
We  have  concluded  that  such  an  activity  can 
reasonably  be  regarded  as  a  form  of  written 
advice  where  if  is  carried  out  as  part  of  a 
bona  fide  undertaking  which  contemplates 
the  furnishing  of  advice  to  an  employer. 
Consequently,  such  activity  in  itself  will  not  * 
ordinarily  require  reporting  unless  there  is 
some  indication  that  the  underlying  motive 
is  not  to  advise  the  employer.  Iii  a  situation 
where  the  employer  is  free  to  accept  or  reject 
the  written  material  prepared  for  him  and 
there  is  no  indication  that  the  middleman  is 
operating  under  a  deceptive  arrangement 
with  the  employer,  the  fact  that  the 
middleman  drafts  the  material  in  its  entirety 
will  not  in  itself  generally  be  sufficient  to 
require  a  report. 


In  later  years,  the  Department 
reiterated  the  1962  position,  sometime 
expressing  doubts  about  its  soundness. 
See  Oversight  Hearings  on  Landrum- 
Griffin  Act  before  the  Subcommittee  on 
Labor-Managem^t  Relations  of  the 
House  of  Representatives  Committee  on 
Education  and  Labor  98th  Cong.  342 
(1984)  (statement  of  Richard  Hunsucker, 
Director,  Office  of  Labor-Management 
Standards  Enforcement,  Labor- 
Management  Standards  Administration, 
U.S.  Department  of  Labor);  4  Pressures 
in  Today's  Workplace:  Oversight 
Hearing  before  the  Subcommittee  on 
Labor-Management  Relations  of  the 
House  of  Representatives  Conunittee  on 
Education  and  Labor,  96th  Cong.  5 
(1980)  (statement  of  WUliam  Hobgood. 
Assistant  Secretary  of  Labor  for  Labor- 
Management  Relations)  (current 
interpretation  "when  stretched  to  its 
extreme,  *  *  *  permits  a  consultant  to 
prepare  and  orchestrate  the 
dissemination  of  an  entire  package  of 
persuader  material  while  sidestepping 
the  reporting  requirement  merely  by 
using  the  employer's  name  and 
letterhead  or  avoiding  direct  contact 
with  employees"). 

3.  The  Kawasaki  Motor  Corporation 
Litigation:  International  Union,  United 
Automobile  Workers  v.  Dole 

The  Department  of  Labor's  most 
recent  public  statements  involving  the 
"advice"  exemption  were  made  in  the 
context  of  litigation.  The  Department's 
position  in  the  litigation  was  consistent 
with,  and  derived  from,  the 
interpretation  of  LMRDA  section  203(c) 
reflected  in  the  Donahue  memorandum 
and  the  LMRDA  Interpretative  Manual. 

In  1982,  the  United  Automobile 
Workers  sued  the  Department,  seeking 
to  compel  the  Department  to  proceed 
against  the  Kawasaki  Motor  Corporation 
for  failing  to  report  conduct  that 
allegedly  was  reportable  imder  LMRDA 
section  203(a)  and  203(b).  One  focus  of 
the  Utigation  was  Kawasaki's  payments 
to  a  consultant  to  devise  personnel 
policies  to  discourage  unionization.  The 
Department  took  the  position  that  the 
payments  were  not  reportable,  since  the 
consultant's  activity  constituted 
"advice"  under  section  203(c).  In  a 
statement  of  its  reasons  for  not 
proceeding  against  Kawasaki,  the 
Department  cited  section  265.005  of  the 
LMRDA  Interpretative  Manual  and 
stated:  "An  activity  is  characterized  as 
advice  if  it  is  submitted  orally  or  in 
written  form  to  the  employer  for  his  use, 
and  the  employer  is  free  to  accept  or 
reject  the  oral  or  written  material 
submitted  to  him." 

A  federal  district  court  ruled  against 
the  Department.  International  Union  v. 


Federal  Register /Vol.  66,  No.  8/Thursday,  January  11,  2001 /Notices 


2785 


Secretary  of  Labor,  678  F.  Supp.  4 
(D.D.C.  1988).  However,  the  U.S.  Court 
of  Appeals  for  the  District  of  Coliunbia 
Circuit  reversed  this  ruling  and  deferred 
to  the  Department's  interpretation  of 
LMRDA  section  203  as  reasonable  in  the 
context  of  the  case,  since  the  statute 
itself  was  "silent  or  ambiguous  with 
respect  to  the  issues  before"  the  court. 
International  Union,  United  Automobile 
Workers  v.  Dole,  869  F.2d  616,  617  (D.C. 
Cir.  1989). 

Following  the  decision  of  the  Coiut  of 
Appeals,  OLMS  staff  has  been  guided  by 
a  March  24, 1989  memorandiun  from 
then  Acting  Deputy  Assistant  Secretary 
for  Labor-Management  Standards  Mario 
A.  Lauro,  Jr.  The  Laiu'o  Memorandum 
cited  LMRDA  Interpretative  Msmual 
Section  265.005  and  stated: 

[Tjhere  is  no  purely  mechanical  test  for 
determining  whether  an  employer-consultant 
agreement  is  exempt  from  reporting  under 
the  Section  203(c)  advice  exemption. 
However,  a  usual  indication  that  an 
employer-consultant  agreement  is  exempt  is 
the  fact  that  the  consultant  has  no  direct 
contact  with  employees  and  limits  his 
activity  to  providing  to  the  employer  or  his 
supervisors  advice  or  materials  for  use  in 
persuading  employees  which  the  employer 
has  the  right  to  accept  or  reject. 

C.  Reasons  for  Revising  the 
Department's  Interpretation  of  the 
"Advice"  Exemption  in  LMRDA  Section 
203(c) 

The  Department  has  decided  to  revise 
its  most  recent  interpretation  of  the 
"advice"  exemption  (as  adopted  in  1962 
and  reflected  in  the  LMRDA 
Interpretative  Manual  and  later 
statements  derived  from  the  Manual),  in 
favor  of  an  interpretation  that  best 
captures  the  intent  of  Congress  in 
enacting  the  LMRDA  and  that  today  best 
achieves  the  aims  of  the  statute.  There 
is  persuasive  evidence  that  the  most 
recent  interpretation  has  led  to  the 
imder-reporting  of  activities  that 
Congress  believed  should  be  disclosed 
to  employees  and  to  the  public, 
particularly  given  the  apparent  growth 
in  the  use  of  labor  relations  consultants 
beginning  in  the  1970's.  The  revised 
interpretation,  discussed  below,  is 
superior  to  the  prior  interpretation  in 
these  respects.  The  LMRDA  is  silent  or 
ambiguous  on  the  issues  addressed  here. 
See  International  Union,  United 
Automobile  Workers  v.  Dole,  869  F.2d 
616  (D.C.  Cir.  1989)  (discussed  above). 
As  a  result,  the  Department  is  fi«e  to 
reconsider  its  prior  interpretation  and  to 
adopt  a  different  interpretation,  so  long 
as  it,  too,  is  reasonable.  See,  e.g..  Rust 
V.  Sullivan,  500  U.S.  173  (1991); 
Chevron,  U.S.A.,  Inc.  v.  Natural 


Resources  Defense  Council.  Inc.,  467 
U.S.  837  (1984). 

1 .  The  Textual  Basis  for  the  Prior 
Interpretation  Is  Dubious 

As  explained,  imder  the  Department's 
most  recent  interpretation  of  LMRDA 
Section  203(c),  the  preparation  of  an 
entire  speech  or  dociunent  for  an 
employer  is  considered  "a  form  of 
written  advice  where  it  is  carried  out  as 
part  of  a  bona  fide  luidertaking  which 
contemplates  the  furnishing  of  advice  to 
an  employer."  LMRDA  Interpretative 
Manual,  section  265.005.  This 
interpretation  is  in  tension  with  the 
ordinary  meaning  of  the  term  "advice," 
used  in  Section  203(c). 

"Advice"  is  ordinarily  imderstood  to 
mean  a  recommendation  regarding  a 
decision  or  a  course  of  conduct.  See,  e.g. 
Webster's  Third  New  International 
Dictionary  of  the  English  Language 
Unabridged  32  (1968)  (defining 
"advice"  as  "recommendation  regarding 
a  decision  or  coiuse  of  conduct: 
coimsel");  Black's  Law  Dictionary  55 
(defining  "advice"  as  "guidance  offered 
by  one  person,  esp.  a  lawyer,  to 
another")  (7th  ed.  1999);  1  The  Oxford 
English  Dictionary  191  (defining 
"advice"  as  "opinion  given  or  offered  as 
to  action;  coimsel.  spec,  medical  or  legal 
counsel")  (2d  ed.  1989).  This 
imderstanding  of  "advice"  seems  easily 
to  cover  situations  where  an  employer 
has  drafted  persuasive  material,  which  a 
lawyer  or  consultant  reviews  at  the 
employer's  request  to  determine 
whether  the  statements  in  the  material 
are  allowed  by  the  National  Labor 
Relations  Act.  But  a  consultant  or 
lawyer's  own  preparation  of  material 
that  will  be  distributed  or  disseminated 
to  employees  is  an  activity  that  seems 
different  in  kind  from  reviewing  or 
editing  the  employer's  work-product. 
The  most  recent  interpretation, 
however,  treats  these  two  activities  the 
same  way:  neither  must  be  reported. 

While  a  consultant  or  lawyer  may 
recommend  that  the  employer  use  the 
persuasive  material  that  he  has 
prepared,  the  preparation  of  the  material 
is  not  itself  a  recommendation  and  thus 
not  "advice"  in  the  ordinary  sense.  For 
example,  to  the  extent  that  the 
persuasive  material  is  disseminated  to 
employees,  it  is  clearly  not  the  sort  of 
communication  that  would  be  protected 
from  disclosure  by  the  attorney-client 
privilege:  the  material  itself  has  been 
deliberately  disclosed  to  third  parties 
and  any  privilege  has  thus  been  waived. 
The  Department's  most  recent  view-that 
preparation  of  material  is  advice,  so 
long  as  the  employer  is  bee  to  accept  or 
reject  the  material — is  open  to  question. 
Because  an  employer  generally  has  the 


authority  to  accept  or  reject  the  work 
done  for  him  (and  can  exercise  that 
authority  whenever  he  is  aware  of  the 
work),  the  scope  of  the  "advice" 
exemption  as  most  recently  applied  is 
very  broad. 

For  purposes  of  the  LMRDA,  the 
distinction  between  direct 
commimication  by  a  consultant  or  a 
lawyer,  and  situations  where  an 
employer  essentially  serves  as  the 
channel  for  a  communication  by  a 
consultant  or  a  lawyer,  is  not  clear.  The 
important  role  of  a  person  other  than  the 
employer  in  persuading  employees 
would  seem  to  be  what  Congress 
intended  to  be  disclosed  to  employees 
and  to  the  public,  since  Congress 
believed  that  there  is  a  potential  for 
abuse  when  employers  rely  heavily  on 
third  parties  in  the  context  of  imion 
organizing  drives  and  collective 
bargaining.  See,  e.g..  Senate  Report  No. 
86-187  at  7-8  (1959),  reprinted  in  1959 
United  States  Code  Congressional  and 
Administrative  News  2327  (citing 
evidence  "showing  that  large  sums  of 
money  are  spent  in  organized 
campaigns  on  behalf  of  some  employers' 
and  stating  that  such  activities  "should 
be  exposed  to  public  view"). 

The  Department's  most  recent 
approach  seems  inconsistent  with 
LMRDA  section  203(a)(4),  which  refers 
to  "activities  where  an  object  thereof, 
directly  or  indirectly,  is  to  persuade 
employees,"  and  with  LMRDA  section 
203(b),  which  uses  a  nearly  identical 
formulation  ("activities  where  an  object 
thereof  is,  directly  or  indirectly — to 
persuade  employees").  The  direct 
object,  or  at  least  the  indirect  object,  of 
preparing  persuasive  material  that  is 
intended  to  be  transmitted  to  employees 
is  to  persuade  employees.  It  seems 
reasonable  to  believe  that  Congress 
envisioned  that  this  type  of  activity, 
which  goes  beyond  just  giving  advice  in 
the  ordinary  sense,  would  be  reported. 
In  discussing  the  provision  that  became 
Section  203(c),  for  example,  a  Senate 
conunittee  report  observed  that,  "An 
attorney  or  consultant  who  confines 
himself  to  giving  legal  advice  *  *  * 
would  not  be  included  among  those 
required  to  file  reports.  *  *  *"  Senate 
Report  No.  86-187  at  7-8  (1959), 
reprinted  in  1959  United  States  Code 
Congressional  and  Administrative  News 
2328.  It  seems  fair  to  infer  that  reporting 
is  required  when  a  person  engages  in 
activities  that  involve  persuasion  in 
addition  to  giving  advice.  In  such 
instances,  the  lawyer  or  consultant 
functions  less  as  an  advisor  to  the 
employer  than  as  a  persuader  of 
employees. 
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2.  The  Most  Recent  Interpretation  Has 
Harmed  the  Effectiveness  of  the  LMRDA 
in  Requiring  Disclosure  of  Persuader 
Activities 

The  objections  to  the  Department's 
most  recent  interpretation  of  LMROA 
section  203(c)  as  a  matter  of  statutory 
construction  are  not  the  only  basis  for 
reviewing  that  interpretation.  The 
apparent  practical  consequences  of  the 
interpretation  also  suggest  the  need  for 
revision. 

Over  the  years,  the  Department's  most 
recent  interpretation  of  the  "advice" 
exemption  has  been  criticized  by  a 
Congressional  subcommittee  and  by 
commentators,  who  have  suggested  that 
the  interpretation  has  seriously  harmed 
the  effectiveness  of  the  LK4RDA  in 
requiring  the  disclosiu«  of  persuader 
activities.3 

More  recently,  a  former  labor  relations 
consultant,  Martin  Jay  Levitt,  has 
published  a  book  that  seems  to  confirm 
this  criticism.  Discussing  the  LMRDA 
(also  known  as  the  LandJrum-Griffin  Act, 
after  its  Congressional  sponsors),  Mr. 
Levitt  has  written: 

The  law  states  that  management 
consultants  only  have  to  file  financial 
disclosures  if  they  engage  in  certain  kinds  of 
activities,  essentially  attempting  to  persuade 
employees  not  to  join  a  union  or  supplying 
the  employer  with  information  regarding  the 
activities  of  employees  or  a  union  in 
connection  with  a  labor  relations  matter.  Of 
course,  that  is  precisely  what  anti-union 
consultants  do.  have  aJways  done.  Yet  I  never 
filed  with  Landrum-Griffin  in  my  life,  and 
few  union  busters  do.  Here's  why  not: 
According  to  the  law,  in  order  to  be  engaged 
in  "persuader"  activities,  the  consultant 
must  speak  directly  to  the  employees  in  the 
voting  unit.  As  long  as  he  deals  directly  only 
with  supervisors  and  management,  he  can 
easily  slide  out  from  under  the  scrutiny  of 
the  Department  of  Labor,  which  collects  the 
Landrum-Griffin  reports. 

Martin  Jay  Levitt  (with  Terry  Conrow), 
Confessions  of  a  Union  Buster  41-42 
(New  York:  Crown  Publishers,  Inc. 
1993)  (italics  added).  Mr.  Levitt's 
description  of  the  actual  practice  of 
labor  relations  consiiltants  is  consistent 
with  prior  statements  by  other 
consultants.  See  Subcommittee  on 
Labor-Management  Relations, 
Committee  on  Education  and  Labor, 
U.S.  House  of  Representatives,  96th 


'  See  Subcomminee  on  Labor-N4anagement 
Relations,  Committee  on  Education  and  Labor,  U.S. 
House  of  Representatives.  98th  Cong.,  The 
Forgotten  Law — Disclosure  of  Consultant  and 
Employer  Activity  under  the  LMRDA  13-14 
(Comm.  Print  19ft4):  Subcommittee  on  Labor- 
Management  Relations,  Committee  on  Education 
and  Labor,  U.S.  House  of  Representatives,  96th 
Cong.,  Pressures  in  Today's  Workplace  43-44 
(Comm.  Print  1980);  Jules  Bernstein,  Union-Busting: 
From  Benign  Neglect  to  Malignant  Growth,  14  U.C 
Davis  L  Rev.  1.  23-27  (1980). 


Cong.,  Pressures  in  Today's  Workplace 
44  (Comm.  Print  1980)  (quoting 
testimony  of  labor  relations  consultant 
and  stating  that  the  "current 
interpretation  of  the  law  has  enabled 
employers  and  consultants  to  shield 
their  arrangements  and  activities"). 

Considering  Mr.  Levitt's  apparent 
personal  experience  in  the  field,  his 
statement  raises  concerns  about  the 
effectiveness  of  the  LMRDA's  reporting 
provisions,  in  light  of  the  Department's 
most  recent  interpretation  of  the 
"advice"  exemption.  Mr.  Levitt's 
statement  is  incorrect  in  suggesting  that 
the  LMRDA,  by  its  terms,  requires  direct 
contact  between  a  consultant  and 
employees  before  the  statutory  duty  to 
report  persuader  activities  is  triggered. 
But  the  Department's  most  recent 
interpretation  of  LMRDA  section  203(c) 
lends  itself  to  the  understanding 
described  by  Mr.  Levitt,  since  it  views 
most  activity  other  than  direct  contact 
between  a  consultant  and  employees  as 
falling  within  the  "advice"  exemption. 
If  Mr.  Levitt's  statement  is  accurate, 
then  the  Department's  most  recent 
interpretation  may  be  contributing  to 
the  substantial  under-reporting  of 
persuader  activities  that  Congress 
wanted  disclosed. 

Since  1962,  when  the  Department's 
most  recent  interpretation  of  the 
"advice"  exemption  was  adopted,  the 
means  and  meUiods  used  by  labor 
relations  consultants  to  market 
themselves  to  employers  and  to 
persuade  workers  have  become  more 
sophisticated,  reflecting  new 
technologies. 

For  example,  one  prominent  labor 
relations  consulting  firm — which 
recently  merged  with  another,  long- 
established  firm — advertises  its  services 
on  the  Internet.  Its  Website  annoiuiced 
that  the  "new  firm  will  have  combined 
billings  of  $5.5  million,"  that  it 
"represents  the  merger  of  the  field's  top 
intellectual  assets  in  response  to  the 
explosive  growth  of  union  organizing 
across  the  country,"  and  that  the  two 
merging  firms  "have  worked  with 
thousands  of  companies  over  the  years." 
Among  the  services  offered  by  the  firm 
on  its  Website  are  "full  scale  counter- 
union  campaigns."  The  firm  states,  "We 
know  how  unions  organize  employees, 
why  employees  turn  to  unions,  and  how 
to  keep  unions  out.  *  *  *"  Among  the 
products  offered  by  the  firm  is  a 
videotape  called  "Inside  the  Union." 
The  firm  describes  it  this  way: 

[The  firm]  can  produce  a  customized  video 
for  your  organization  that  goes  inside  the 
union  that  is  attempting  to  organize  your 
employees  *   *   *  This  tape  provides  yoiu 
employees  with  everything  they  need  to 


make  an  informed  decision  at  the  voting 
booth. 

The  firm  invites  employers  to  "discuss 
how  Inside  the  Union  can  fit  into  your 
counter-union  campaign." 

The  use  of  consultant-prepared, 
customized  video  presentations  appears 
to  be  a  common  persuasive  technique. 
One  considtant  firm,  on  its  Website, 
describes  its  "custom  video 
presentations  for  management,"  begun 
in  1984,  which  evolved  into  an  "NLRB 
Representation  Election  Campaign 
Program,"  "used  in  more  than  3,000 
elections."  According  to  the  firm,  "(tlhis 
revolutionary  approach  utilized  a  series 
of  captive  audience  videos  that  enabled 
employers  to  effectively  conduct  their 
own  campaigns  without  expensive 
consulting  services."  The  firm  describes 
its  videos  as  "credible  communications 
that  inform  and  persuade  employees," 
noting  that  its  "standards  *   *  *  mean 
that  [die  employer's]  union-fi«e  message 
conunands  attention  and  respect." 

Other  firms  offer  services  diat  depend 
less  on  high  technology.  The  Website  of 
one  firm  offers  services  that  include 
"developing  flyers  aimed  [at]  company 
specific  issues."  According  to  the  firm 
"flyers  mailed  to  worker's  homes  let 
fainily  members  realize  what  is  at 
stake."  In  the  words  of  another  firm's 
Website,  addressed  to  employers,  it  can 
help  "get  your  anti-union  message 
indelibly  engraved  upon  your 
employee's  minds." 

The  sophistication  of  today's  labor 
relations  consultants  is  apparent  fiom 
their  Internet  sites,  like  those  just 
described.  Many  consultants  have  such 
sites,  which  they  use  to  market  their 
services  in  a  way  that  was  not  possible 
in  1962.  The  Internet  sites  seemingly 
illustrate  the  important  role  consultants 
play  in  employers'  responses  to  union 
organizing  campaigns.  One  firm 
describes  itself  as  "providing 
professional  on-site  campaign 
management  expertise"  and  says  it  has 
been  involved  in  930  campaigns.  Its 
services  include  "persuader,  bilingual, 
and  custom  video  campaigns,"  billed  as 
"highly  credible,  direct  employee 
communications  that  build  lasting 
positive  impressions."  The  firm  refers  to 
its  staff  members  as  "professional 
campaign  managers,"  who  are 
"thoroughly  experienced  in  developing 
and  using  video,  internet,  and  midti- 
media  based  communications 
programs."  Staff  members  "design  a 
winning  strategy  and  deliberate  tactics 
fine-timed  to  the  particular  issues  and 
requirements  of  your  [the  employer's] 
campaign." 

Like  the  firms  already  described, 
other  labor  relations  consultants  who 
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advertise  on  the  Internet  make  clear  that 
they  provide  comprehensive  services  to 
employers.  One  firm,  which  has  claimed 
involvement  in  950  union 
representation  and  decertification 
elections  over  25  years,  offers 
"campaigns  to  defeat  Union  attempts  to 
organize  employees."  Another  firm's 
Website  offers  "counter-union 
organizing  strategies"  and  "union 
avoidance"  efforts,  among  services 
''custom  designed  to  meet  the  needs  of 
the  individual  client."  The  firm 
observes,  "When  organizing  occurs,  [the 
firm]  works  closely  with  the  employer's 
management  team  to  ensure  that 
employees  receive  full  and  accurate 
information  regarding  what  a  union  can 
and  cannot  do  for  them."  A  different 
firm  offers  "union  avoidance 
campaigns"  among  its  services, 
describes  itself  as  "nationally 
recognized  as  a  leader  in  conducting 
successful  campaigns  for  companies," 
and  points  out  that  it  can  "strategically 
utilize  the  expertise  and  skills  of 
company  supervisors  to  influence  a 
positive  outcome  to  elections." 

In  addition  to  consulting  firms,  law 
firms  also  appear  to  be  engaged  in 
developing  persuasive  commimications, 
as  well  as  more  traditional  legal  work. 
One  law  firm  Website,  in  describing  its 
"legal  services  to  management," 
includes  (in  addition  to  "advice  and 
counsel")  "imion  avoidance,"  noting 
that  its  "lawyers  are  prepared  to  counter 
the  union's  efforts  with  election 
campaign  tactics,"  "focusing  on  not 
only  why  employees  should  vote  against 
the  union,  but  why  they  should  vote  for 
the  kind  of  relationship  they  really  want 
to  have  with  their  employer."  Similarly, 
another  law  firm  says  that  it  "frequently 
advises  clients  in  union  avoidance, 
organizing  campaigns,  and 
representation  elections'  and 
"frequently  assist[s]  *  *  *  clients  in 
employee  commimication  strategies, 
including  the  development  of  speeches, 
multimedia,  and  written  employee 
communications." 

Evidence  suggests  since  the  1960's, 
the  use  of  labor  relations  consultants  by 
employers  has  increased  significantly, 
that  such  consultants  play  an  important 
role  in  connection  with  the  process  of 
union  organizing  efforts,  and  that  this 
role  may  contribute  to  harmful  conflicts 
in  American  workplaces.  Reporting  by 
labor  relations  consultants  imder  the 
Department's  most  recent  interpretation 
of  LMRDA  section  203(c)  does  not 
appear  fully  to  reflect  the  scale  and 
scope  of  consultant  activity. 

Observers  of  American  labor  relations 
have  noted  an  increased  use  of  labor 
relations  consultants  in  the  years  since 
the  Department's  most  recent 


interpretation  of  the  "advice" 
exemption  was  adopted.  See,  e.g.. 
Unions  and  Management 
Representatives  Disagree  on  Extent  of 
Consultants'  Influence  in  75  Daily  Labor 
Report  (Bureau  of  National  Affairs)  at  C- 
1  (April  19, 1988)  ("The  number  of  labor 
relations  considtants  *  *   *  has 
proliferated  in  recent  years").  A  1984 
Congressional  subcommittee  report 
observed: 

In  the  25  years  since  the  enactment  of  the 
LMRDA  there  has  been  a  dramatic  increase 
in  management's  use  of  consultants  to 
coimter  the  unionization  efforts  of  employees 
or  to  decertify  existing  unions.  This  well- 
documented  increase  has  been  most 
pronounced  in  the  past  10  years. 

Subcommittee  on  Labor-Management 
Relations,  Committee  on  Education  and 
Labor,  U.S.  House  of  Representatives, 
98th  Cong.,  The  Forgotten  Law- 
Disclosure  of  Consultant  and  Employer 
Activity  under  the  LMRDA  2  (Comm. 
Print  1984).*  See  also  Subcommittee  on 
Labor-Management  Relations, 
Committee  on  Education  and  Labor, 
U.S.  House  of  Representatives,  96th 
Cong.,  Pressures  in  Today's  Workplace 
28  (Comm.  Print  1980)  ("[T]he  labor 
consultant  industry  has  undergone  very 
substantial  growth  since  the  Landrum- 
Griffin  Act  [LMRDA],  particularly 
during  the  past  decade.").  A  scholar  has 
described  the  apparent  trend  this  way: 

Anti-union  labor  relations  consultants 
became  fairly  active  in  the  1950s;  they  were 
important  enough  to  be  the  subject  of 
congressional  investigations  in  1958  and 
1959.  By  the  1970s,  however,  they  came  to 
represent  a  quantitatively  and  qualitatively 
different  phenomenon.  From  being  atypical 
in  the  late  1950s,  they  became  the  usual 
occurrence  in  the  1970s;  their  activities 
continue  imabated  today. 

Michael  Goldfield,  The  Decline  of 
Organized  Labor  in  the  United  States 
193  (Chicago:  University  of  Chicago 
Press,  1987).  For  a  similar  description  of 
this  trend,  see  Michael  H.  LeRoy, 
Sevemnce  of  Bargaining  Relationships 
During  Permanent  Replacement  StrUces 
and  Union  Decertifications:  An 
Empirical  Analysis  and  Proposal  to 


*  Witnesses  at  Congressional  subcommittee 
hearings  in  1979  and  1980.  including  both  labor 
union  officials  and  labor  relations  consultants, 
testified  to  a  "staggering  increase  in  the  number  of 
practicing  labor  relations  consultants." 
Subcommittee  on  Labor-Management  Relations, 
Committee  on  Education  and  Labor,  U.S.  House  of 
Representatives.  96th  Cong.,  Pressures  in  Today's 
Workplace  27  (Comm.  Print  1980).  One  prominent 
consultant  estimated  "tenfold  growth  in  the  past  10 
years,"  i.e..  during  the  1970's.  Id.  See  3  Pressures 
in  Today's  Workplace:  Oversight  Hearing  before  the 
Subcommittee  on  Labor-Management  Relations  of 
the  House  of  Representatives  Committee  on 
Education  and  Labor,  96th  Cong.  12  (1980) 
(testimony  of  Herbert  G.  Melnick,  Modem 
Management,  Inc.). 


Amend  Section  9(c)  of  the  NLRA,  29 
U.C.  Davis  L.  Rev.  1019, 1072-1077 
(1996). 

In  its  1994  fact-finding  report,  an 
advisory  committee  appointed  by  the 
Secretary  of  Labor  and  the  Secretary  of 
Commerce  and  chaired  by  Professor 
John  T.  Dimlop  of  Harvard  University, 
found  that  "[flirms  spend  considerable 
internal  resources  and  often  hire 
management  consulting  firms  to  defeat 
unions  in  organizing  campaigns  at  a 
sizable  cost."  Commission  on  the  Future 
of  Worker-Management  Relations 
Punlop  Commission),  Fact'Finding 
Report  at  p.  74  (May  1994).  The  same 
report  observed  that  "[sjtudies  show 
that  consultants  are  involved  in 
approximately  70  percent  of  organizing 
campaigns,"  but  also  stated  that  "(tjhere 
are  no  accurate  statistics  on  consultant 
activity."  Id.  at  p.  68.^ 

Some  studies  of  employers'  use  of 
labor  relations  consultants  have  been 
done.  They  suggest  that  employers 
frequently  use  consultants.  A  study 
based  on  a  random  sample  of  261 
National  Labor  Relations  Board 
elections  between  July  1986  and  July 
1987,  found  that  71  per  cent  of 
employers  used  an  outside  consultant 
during  the  election  campaign.  Kate  L. 
Bronfenbrenner,  Employer  Behavior  in 
Certification  Elections  and  First- 
Contract  Campaigns:  ImpUcations  for 
Labor  Law  Reform  in  Restoring  the 
Promise  of  American  Labor  Law  80 
(Sheldon  Friedman  et  al.  eds.,  1994) 
(Ithaca,  N.Y.:  ILR  Press).  The  use  of 
consultants,  according  to  the  study, 
appears  to  have  an  effect  on  the 
outcome  of  union  representation 
elections:  unions  won  40  per  cent  of  the 
elections  in  which  employers  used  a 
consultant,  as  opposed  to  50  per  cent 
when  no  consultant  was  used. 
Regardless  of  the  effect,  the  common  use 
of  consultants  in  the  course  of  union 
election  campaigns  suggests  widespread 
persuader  activity  that  may  be  subject  to 
the  LMRDA's  reporting  requirements. 


^  In  the  past,  a  Congressional  subcommittee  has 
suggested  that  a  "careful  study  by  the  Department 
of  Labor  of  the  dimension  and  impact  of  this 
phenomenon  (the  growth  in  the  number  of  labor 
relations  consultants]  is  overdue."  Subcommittee 
on  Labor-Management  Relations.  Committee  on 
Education  and  Labor,  U.S.  House  of 
Representatives.  96th  Cong..  Pressures  in  Today's 
Workplace  28  (Comm.  Print  1980).  For  a  detailed 
analysis  of  the  business  of  labor  relations 
consultants  in  the  mid-1980's,  see  Bureau  of 
National  Affairs,  Labor  Relations  Consultants: 
Issues.  Trends,  and  Controversies  (198S).  Thai 
report  observed  that  "(mjanagement  consulting  is  a 
large  industry"  and  that  "(mlany  observers  see  the 
industry  growing."  Id.  at  3.  But  the  report  also 
pointed  out  that  "[bjecause  much  of  the 
management  consultants"  work  is  done  behind  the 
scenes,  keeping  tabs  on  the  activities  of. 
consultants — and  thus  getting  an  estimate  of  the 
size  of  the  industry — is  difficult."  Id.  at  5. 
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The  reports  of  the  Dunlop 
Commission,  meanwhile,  suggest  that 
the  use  of  labor  relations  consultants 
may  be  harmful  to  good  labor- 
management  relations.^  In  its  fact- 
finding report,  the  Dunlop  Commission 
observed  that: 

The  NLRA  (National  Labor  Relations  Act) 
process  of  representation  elections  is  often 
highly  confrontational  with  conflictual 
activity  for  workers,  unions,  and  firms  that 
thereby  colors  labor-management  relations. 

Commission  on  the  Future  of  Worker- 
Management  Relations,  Fact  Finding 
Report  at  p.  68  (May  1994).  In  its  final 
report,  the  Commission  noted  the  harm 
to  good  labor-management  relations 
caused  by  the  "import  of  the  worst 
feattires  of  politick  campaigns  into  the 
workplaces  by  managers  and  unions." 
Commission  on  the  Future  of  Worker- 
Management  Relations,  Report  and 
Recommendations  at  p.  15  (December 
1994). 

The  apparent  rise  in  the  use  of  labor 
relations  consultants  since  1962,  the 
reasonable  possibility  that  some  labor 
relations  consultants  contribute  to 
harmful  conflicts  in  labor-management 
relations  (an  object  of  Congressional 
concern  in  passing  the  LMRDA),  and 
evidence  that  the  Department's  most 
recent  interpretation  of  the  "advice" 
exemption  has  led  to  the  under- 


s  Labor  relatioDS  consultants  may  be  held  liable 
by  the  National  Labor  Relations  Board  for  unbir 
labor  practices  committed  on  behalf  of  employers. 
See.  e.g.,  Blankenship  and  Associates,  Inc.  v. 
A'.L.i?.B.,  999  F.2d  248  (7th  Cir.  1993),  enforcing  306 
N.LR.B.  994  (1992).  Employers  may  also  be  held 
liable,  L  ised  on  the  actions  of  their  consultants. 
See,  e.g..  Wire  Products  Manufecturing  Corp.,  326 
N.L.R.B.  No.  62  (1998). 


reporting  of  the  activities  of  these 
consultants,  all  support  revision  of  the 
interpretation. 

D.  Revised  Interpretation  of  the 
"Advice"  Exemption 

For  the  reasons  just  described,  the 
Departmeiit  has  revised  its 
interpretation  of  LMRDA  section  203(c) 
with  respect  to  the  preparation  of 
persuasive  materials  by  labor  relations 
consultants  and  other  persons.  The 
Department's  new  interpretation,  as  it 
will  appear  in  the  LMRDA  Interpretative 
Manual  distributed  to  the  staff  of  the 
Office  of  Labor-Management  Standards 
(superseding  section  265.005  of  the 
most  recent  version  of  the  Manual, 
described  above),  is  as  follows: 

LMRDA  Section  203(b)  requires  reports 
from:  "every  person  who  pursuant  to  any 
agreement  or  arrangement  with  an  employer 
undertakes  activities  where  an  object  thereof 
is,  directly  or  indirectly— ;to  persuade 
employees  to  exercise  or  not  to  exercise,  or 
persuade  employees  as  to  the  maimer  of 
exercising,  the  right  to  organize  and  bargain 
collectively  through  representatives  of  their 
own  choosing*   *   *   ."  Section  203(c) 
provides  that  a  person  need  not  file  a  report 
"by  reason  of  giving  or  agreeing  to  give 
advice  to  *   *  *  an  employer." 

The  application  of  the  "advice"  exemption 
depends  on  whether  an  activity  can  fairly  be 
considered  giving  "advice,"  as  opposed  to 
engaging  in  direct  or  indirect  persuasion  of 
employees.  "Advice"  means  an  oral  or 
written  recommendation  regarding  a  decision 
or  a  course  of  conduct. 

For  example,  a  lawyer  or  consultant  who 
counsels  an  employer  on  what  he  may 
lawfully  say  to  employees  or  on  how  to 
exercise  his  legal  rights  most  effectively  is 
providing  "advice,"  even  if  the  employer's 
communication  is  intended  to  persuade 


employees  within  the  meaning  of  the 
L\fllDA.  This  activity  is  not  reportable. 

However,  persons  who  give  advice  to 
employers  may  also  engage  in  activities  that 
must  be  reported.  When  a  consultant  or 
lawyer  or  their  agent  communicates  directly 
with  employees  in  an  effort  to  persuade 
them,  the  "advice"  exemption  does  not 
apply.  The  duty  to  report  can  be  triggered 
even  without  direct  contact  between  a 
consultant  or  lawyer  and  employees,  if 
persuading  employees  is  an  object  (direct  or 
indirect)  of  the  person's  activity  pursuant  to 
an  agreement  or  arrangement  with  em 
employer. 

For  example,  when  such  a  person  prepares 
or  provides  a  persuasive  script,  letter, 
videotape,  or  other  material  for  use  by  an 
employer  in  communicating  with  employees, 
no  exemption  applies  and  the  duty  to  report 
is  triggered. 

Material  is  persuasive  if,  for  example,  it 
explicitly  or  implicitly  urges  employees  to 
vote  against  union  representation,  to  take  a 
certain  position  with  respect  to  collective 
bargaining  proposals,  or  to  refrain  from 
concerted  activity  (such  as  a  strike)  in  the 
workplace. 

A  lawyer  or  consultant  who,  as  a  means  of 
providing  legal  or  other  advice,  simply 
reviews  and  revises  persuasive  material 
prepared  by  the  employer  is  not  required  to 
report  that  activity. 

The  Department  will,  as  a  matter  of 
enforcement  policy,  apply  this 
interpretation  prospectively,  to  conduct 
occvirring  thirty  days  or  more  after  the 
date  of  this  Notice. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
January,  2001. 
Bernard  E.  Anderson, 
Assistant  Secretary  for  Employment 
Standards. 
[FR  Doc.  01-969  Filed  1-10-01;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  537 

RIN:  3206-AJ12 

Repayment  of  Student  Loans 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  provisions 
authorizing  Federal  agencies  to  repay 
federally  insured  student  loans  when 
necessary  to  recruit  or  retain  highly 
qualified  professional,  technical,  or 
administrative  personnel. 

DATES:  Effective  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Mahoney,  (202)  606-0830 
(FAX  202-606-0390). 
SUPPLEMENTARY  INFORMATION:  On  Jime 
22,  2000,  OPM  pubhshed  proposed 
regulations  to  implement  provisions  of 
5  U.S.C.  5379  (Public  Law  101-510). 
Public  Law  101-510  (National  Defense 
Authorization  Act  for  Fiscal  Year  1991), 
section  1206,  amends  subchapter  Vn  of 
5  U.S.C.  chapter  53,  by  adding  a  new 
section  5379.  This  section  authorizes 
agencies  to  establish  a  program  under 
which  they  may  agree  to  repay  all  or 
part  of  an  outstanding  federally  insiired 
student  loan  to  facilitate  the  recruitment 
or  retention  of  highly  quahfied 
professional,  technical,  or 
administrative  employees. 

The  repayment  authority  is  one  of 
several  flexibilities  made  available  to 
agencies  when  trying  to  attract 
individuals  to  the  Federal  service,  or 
retain  highly  qualified  professional, 
technical,  or  administrative  personnel. 

The  final  regulations  describe  the 
following:  Loans  Qualifying  for 
Repayment,  Employees  Covered, 
Payment  Limitations,  Employee  Service 
Requirements,  and  Selection 
Procedures. 

Comments 

OPM  received  comments  from  15 
agencies,  four  professional 
organizations,  one  labor  union,  and  14 
individuals. 

A  few  individuals  opposed  this 
regulation  because  they  thought  it  was 
an  unfair  and  inappropriate  use  of 
taxpayer  monies.  OPM  disagrees  and  is 
moving  forward  with  this  regulation 
because  we  believe  this  incentive  will 
benefit  both  agencies  and  employees. 
One  individual  thought  this  incentive 
was  not  fair  to  those  individuals  who 
never  took  out  a  student  loan.  Another 


individual  thought  it  was  inappropriate 
for  the  Federal  government  to  be 
repaying  loans  when  no  incentive  was 
being  offered  to  those  who  managed  to 
pay  off  their  loans  or  stay  out  of  debt  in  ' 
the  first  place.  OPM  disagrees,  noting 
that  Congress  established  this  authority 
in  statute. 

Several  agencies  noted  that  non- 
General  Schedule  (OS)  employees 
would  be  excluded  from  this  incentive. 
Consequently,  they  asked  that 
employees  serving  on  other  pay  scales 
(including  people  serving  in 
demonstration  projects)  be  included  in 
the  final  regidation.  OPM  did  not 
incorporate  this  suggestion  because  the 
limitation  to  OS  employees  is  specified 
in  the  authorizing  statute. 

Six  agencies  commented  that  the  two 
level  review  process  was  overly 
biu'densome  and  redimdant.  OPM 
agreed  and  streamlined  this  section  by 
deleting  the  higher  level  review  and 
approval  portion  of  this  section. 
Agencies  must  establish  student  loan 
repayment  plans  which  include 
delegation  of  authority  to  review  and 
approve  offering  student  loan 
repayment  benefits,  but  no  further 
review  process  is  needed. 

Two  agencies  suggested  that  the  final 
regulations  clarify  which  employees 
would  be  eligible  for  the  student  loan 
repayment  incentive.  OPM  did  not 
adopt  this  suggestion  because  we  will 
address  specific  examples  in 
accompanying  Questions  and  Answers 
guidance. 

Three  agencies  suggested  that  OPM 
drop  the  "case  by  case"  review 
requirement  in  the  Criteria  for  Payment 
section.  OPM  adopted  this  suggestion. 
Several  agencies  complained  that  the 
"factors  to  be  considered"  portion  of 
this  section  were  overly  restrictive  and 
burdensome.  OPM  adopted  this 
suggestion  by  deleting  these 
considerations. 

Twelve  agencies  suggested  that  OPM 
clarify  the  tax  implications  of  this 
incentive  and  offer  alternatives  to  help 
lessen  the  impact  of  a  potential  tax 
burden  on  recipients  of  this  incentive. 
OPM  adopted  this  suggestion  and  added 
language  clarifying  how  agencies  can 
make  payments  to  ease  the  tax  biu'den 
on  recipients  of  loan  repayment 
benefits.  The  final  regulations  specify 
that  tax  withholdings  must  be  applied  at 
the  time  any  loan  repayment  is  made. 
The  final  regulations  also  advise 
agencies  that: 

•  In  addition  to  lump  sum  payments, 
smaller,  incremental  payments  can  be 
made; 

•  Employees  can  write  checks  to  the 
agency  to  cover  their  tax  liability  rather 


than  have  large  withholdings  deducted 
from  their  paychecks; 

•  Withholdings  can  be  deducted  from 
the  amount  of  the  loan  repayment  before 
it  is  issued;  and 

•  The  Internal  Revenue  Service 
should  be  consulted  for  specifics 
concerning  the  tax  withholding 
implications  of  this  incentive. 

Several  agencies  suggested  the  final    . 
regulations  shorten  the  three-year 
service  requirement  or  give  agencies  the 
flexibility  to  prorate  the  service 
requirement  when  the  full  amoimt  of 
the  incentive  is  not  being  offered.  OPM 
did  not  adopt  this  suggestion  because 
the  requirement  is  specified  in  statute. 
One  agency  suggested  the  final 
regulations  clarify  whether  a  new 
service  agreement  is  needed  when  an 
agency  extends  or  renews  loan 
repayments.  OPM  adopted  this 
suggestion  with  language  stating  a  new 
service  agreement  is  not  needed  in  these 
situations  but  that  agencies  should  say 
as  much  in  their  service  agreements. 

Several  agencies  suggested  the  final 
regiilations  require  that  individuals 
separated  involimtarily  for  performance 
should  have  the  same  reimbiusement 
obligation  as  employees  who  were 
separated  involuntarily  for  misconduct. 
OPM  adopted  this  suggestion.  Also, 
several  agencies  suggested  the  final 
regulations  specify  that  reimbursements 
to  the  Government  can  be  made  on  a 
pro-rata  basis.  The  regulations  already 
provide  for  agencies  to  waive,  in  whole 
or  in  part,  a  right  of  recovery  of  an 
employee's  debt. 

Finally,  one  agency  suggested  the 
final  regulations  reduce  the  length  of 
time  agencies  must  keep  records  for 
payments  made  luider  this  part  bom 
three  years  to  two  years.  OPM  did  not 
adopt  this  suggestion  because  the  3-year 
requirement  is  consistent  with  the 
Govemmentwide  standard  published  by 
the  National  Archives  and  Records 
Administration  for  retaining  records  on 
other  recruitment  and  retention 
incentives. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 
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List  of  Subjects  in  5  CFR  Part  537 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

Accordingly.  OPM  is  adding  part  537 
to  title  5,  Code  of  Federal  Regulations, 
to  read  as  follows: 

PART  537— REPAYMENT  OF  STUDENT 
LOANS 

Sec. 

537.101  Purpose. 

537.102  Definitions. 

537.103  Agency  loan  repayment  plans. 

537.104  Employee  eligibility. 

537.105  Criteria  for  payment. 

537.106  Procedures  for  making  loan 
repayments. 

537.107  Service  agreements. 

537.108  Loss  of  eligibility  for  loan 
repayment  benefits. 

537.109  Employee  reimbursements  to  the 
Government. 

537.110  Records. 

Authority:  5  U.S.C.  5379. 

§537.101     Purpose. 

This  part  provides  regtdations  to 
implement  5  U.S.C.  5379.  which 
authorizes  agencies  to  establish  a 
program  tmder  which  they  may  agree  to 
repay  (by  direct  pa)mient  on  behalf  of 
the  employee)  all  or  part  of  any 
outstanding  federally  insured  student 
loan  or  loans  previously  taken  out  by  a 
candidate  to  whom  ein  offer  of 
employment  has  been  made,  or  a 
current  employee  of  the  agency,  in  order 
to  recruit  or  retain  highly  qualified 
professional,  technical  or  administrative 
personnel. 

§537.102    Definition*. 

In  this  part: 

Agency  has  the  same  meaning  as  in  5 
U.S.C.  4101(1)  subparagraph  (A),  (B),  (C). 
(D),  or  (E). 

Employee  has  the  meaning  given  that 
term  in  5  U.S.C.  2105,  except  it  does  not 
include  an  employee  occupying  a 
position  which  — 

(a)  Is  excepted  fit)m  the  competitive 
service  because  of  its  confidential, 
policy-determining,  poUcy-making,  or 
policy  advocating  character  (i.e., 
employees  serving  imder  Schedule  C 
appointments);  or 

(b)  Is  not  subject  to  the  General 
Schedule  established  imder  5  U.S.C. 
chapter  53,  subchapter  HI. 

Head  of  agency  means  the  head  of  an 
Executive  agency  or  an  official  who  has 
been  delegated  the  authority  to  act  for 
the  head  of  the  agency  in  the  matter 
concerned. 


Service  agreement  means  a  written 
agreement  between  an  agency  and  an 
employee  under  which  the  employee 
agrees  to  a  specified  period  of 
employment  with  the  agency  of  not  less 
than  3  years,  in  return  for  pajonents 
toward  a  student  loan  previously  taken 
out  by  the  employee. 

Student  loan  means — 

(a)  A  loan  made,  insured,  or 
guaranteed  imder  parts  B  or  E  of  tide  IV 
of  the  Higher  Education  Act  of  1965;  or 

(b)  A  health  education  assistance  loan 
made  or  insured  under  part  C  of  title  VII 
of  the  PubUc  Health  Service  Act,  or 
under  part  B  of  title  Vm  of  that  Act. 

§  537.1 03    Agency  loan  repayment  plans. 

(a)  Agency  loan  repayment  plans. 
Before  repaying  any  student  loans  imder 
this  part,  the  head  of  an  agency  must 
establish  a  student  loan  repayment  plan. 
This  plan  must  include  the  following 
elements: 

(1)  The  designation  of  officials  with 
authority  to  review  and  approve  offering 
student  loan  repayment  benefits 
(agencies  should  use  approval 
delegations  which  are  similar  to  those 
used  for  other  recruitment  and 
relocation  incentives); 

(2)  The  situations  when  the  loan 
repayment  authority  may  be  used; 

(3)  Criteria  that  must  be  met  or 
considered  in  authorizing  loan 
repayments,  including  criteria  for 
determining  the  size  and  timing  of  a 
pa)rment(s); 

(4)  Procedures  for  making  loan 
payments; 

(5)  A  system  for  selecting  employees 
to  receive  repayment  benefits  that 
ensures  fair  and  equitable  treatment; 

(6)  Requirements  for  service 
agreements  (including  a  basis  for 
determining  the  length  of  service  to  be 
required  if  greater  than  the  statutory 
minimum)  and  provisions  for  recovering 
any  amount  outstanding  from  an 
employee  who  fails  to  complete  the 
period  of  employment  established  under 
a  service  agreement  and  for  conditions 
when  the  agency  decides  to  waive  the 
employee's  obligation  to  reimburse  the 
agency  for  payments  made  under  this 
part;  and 

(7)  Documentation  and  recordkeeping 
requirements  sufficient  to  allow 
reconstruction  of  the  action  taken  in 
each  case,  (when  an  employee  is 
considered  for  the  repayment  benefit.) 

(b)  [Reserved] 

§  537.1 04    Employee  eligibility. 

In  accordance  with  the  other 
provisions  of  this  part  and  5  U.S.C. 
5379,  an  agency  may  authorize  offering 
loan  repayments  benefits  to  recruit  or 
retain — 


(a)  Temp  irary  employees  who  are 
serving  on  appointments  leading  to 
conversion  to  term  or  permanent 
appointments;  or 

(b)  Term  employees  with  at  least  3 
years  left  on  their  appointment;  or 

(c)  Permanent  employees;  or 

(d)  Employees  serving  on  excepted 
appointments  with  conversion  to  term, 
career,  or  career  conditional 
appointments  (including,  but  not 
limited  to.  Career  Intern  or  Presidential 
Management  Intern  appointments). 

§537.105    Criteria  for  payment 

(a)  Written  determination.  Loan 
repayments  made  under  this  part  must 
be  based  on  a  written  determination 
that,  in  the  absence  of  offering  loan 
repayment  benefits,  the  agency  would 
encounter  difficulty  either  in  filling  the 
position  with  a  highly  qualified 
candidate,  or  retaining  a  highly 
qualified  employee  in  that  position. 
Agencies  can  decide  for  themselves  who 
has  the  authority  to  make  written 
determinations. 

(b)  Determination  for  recruitment. 
Each  determination  for  recruitment 
purposes  (including  the  amount  to  be 
paid)  must  be  made  before  the  employee 
actually  enters  on  duty  in  the  position 
for  which  he  or  she  was  recruited. 

(c)  Determination  for  retention. 
PajTnents  authorized  in  order  to  retain 
an  employee  must  be  based  upon  a 
written  determination  that  the  high  or 
unique  qualifications  of  the  employee  or 
special  need  of  the  agency  for  the 
employee's  services  makes  it  essential  to 
retain  the  employee,  and  that,  in  the 
absence  of  offering  student  loan 
repayment  benefits,  the  employee 
would  be  likely  to  leave  for  employment 
outside  the  Federal  service.  This 
determination  must  be  based  on  a 
written  description  of  the  extent  to 
which  the  employee's  departure  would 
affect  the  agency's  ability  to  carry  out  an 
activity  or  perform  a  function  that  is 
deemed  essential  to  the  agency's 
mission. 

(d)  Selecting  employees.  When 
selecting  employees  to  receive  loan 
repayment  benefits,  agencies  must 
adhere  to  merit  system  principles  and 
take  into  consideration  the  need  to 
maintain  a  balanced  workforce  in  which 
women  and  members  of  racial  and 
ethnic  minority  groups  are 
appropriately  represented  in 
Goverrunent  service. 

§  537.106    Procedures  for  making  loan 
repayments. 

(a)  Conditions  for  payments. 
Payments  will  be  at  the  discretion  of  the 
agency  and  are  subject  to  such  terms, 
limitations,  or  conditions  as  may  be 
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mutually  agreed  to  in  writing  by  the 
agency  and  employee.  Payments  may  be 
applied  only  to  the  indebtedness 
outstanding  at  the  time  the  agency  and 
the  employee  enter  into  an  agreement, 
and  may  not  begin  before  the  employee 
enters  on  duty  with  the  agency.  Student 
loan  repayment  benefits  must  be  in 
addition  to  basic  pay  and  any  other  form 
of  compensation  otherwise  payable  to 
the  employee  involved.  Tax 
withholdings  must  be  deducted  or 
applied  at  the  time  any  payment  is 
made.  Tax  withholdings  may  not  be 
spread  out  over  time.  Since  these  tax 
implications  could  create  a  financial 
hardship  for  the  recipient  of  the 
repayment  benefit,  agencies  can  lessen 
the  impact  of  tax  withholdings  on  an 
employee's  paycheck  in  one  of  the 
following  ways: 

(1)  Agencies  can  make  smaller 
payments  at  periodic  intervals 
throughout  the  fiscal  year  rather  than 
issue  payments  under  this  part  in  dne 
lump  siun; 

(2)  Employees  can  write  a  check  to  the 
paying  agency  to  cover  their  tax  liability 
rather  than  have  the  tax  liability 
withheld  from  the  employee's  paycheck; 

(3)  Agencies  can  deduct  the  amount  of 
taxes  to  be  withheld  bom  the  loan 
repayment  benefit  before  issuing 
payment  to  the  holder  of  the  loan. 

(4)  Agencies  are  strongly  advised  to 
consult  the  Internal  Revenue  Service  for 
further  details  concerning  these  options 
as  well  as  the  tax  withholding 
implications  of  payments  under  this 
part. 

(b)  Loans  to  be  repaid.  Before 
authorizing  loan  repayments,  an  agency 
must  verify  with  the  holder  of  the  loan 
that  the  employee  has  an  outstanding 
student  loan  that  qualifies  for 
repayment  under  this  part.  Agencies 
should  verify  remaining  balances  to 
ensure  that  loans  are  not  overpaid.  An 
agency  may  repay  more  than  one  loan 
as  long  as  the  loan  repayments  do  not 
exceed  the  limits  set  forth  in  paragraph 
(c)  of  this  section. 

(c)  Size  of  payments.  In  determining 
the  size  of  the  loan  payments,  an  agency 
should  take  into  consideration  the 
employee's  value  to  the  agency,  and 
how  far  in  advance  the  agency  can 
commit  funds.  If  budgetary 
considerations  are  an  issue,  agencies 
have  the  discretion  to  determine  the 
repayment  benefit  amount  given  to  an 
employee  each  year.  This  type  of 
arrangement  must  be  included  in  the 
written  service  agreement  with  the 
employee.  The  amount  paid  by  the 
agency  is  subject  to  all  the  following 
maximum  limits: 

(1)  $6,000  per  employee  per  calendar 
year;  and 


(2)  A  total  of  $40,000  per  employee. 

(d)  Employee  responsibility.  The 
employee  will  be  responsible  for  making 
loan  payments  on  the  portion  of  the 
loan(s)  that  continues  to  be  the 
employee's  responsibility.  Payments 
under  this  part  do  not  exempt  an 
employee  from  his  or  her  responsibility 
and/or  liability  for  any  loan(s)  the 
individual  has  taken  out.  The  employee 
will  also  be  responsible  for  any  income 
tax  obligations  resulting  from  the  loan 
repayment  benefit. 

§  537.1 07    Service  agreements. 

(a)  Before  any  loan  repayments  may 
be  made,  an  agency  must  require  that 
the  employee  sign  a  written  agreement 
to  complete  a  specified  period  of 
employment  with  the  agency  and  to 
reimbiuse  the  agency  for  loan 
repayment  benefits,  when  required  by 
§  537.109.  This  agreement  may  also 
specify  any  other  employment 
conditions  the  agency  considers  to  be 
appropriate,  such  as,  but  not  limited  to, 
the  employee's  position  and  the  duties 
he  or  she  is  expected  to  perform,  work 
schedule,  or  level  of  performance. 

(b)  The  minimimi  period  of 
employment  to  be  established  under  a 
service  agreement  must  be  3  years, 
regardless  of  the  amount  of  loan 
repayment  authorized.  Agencies  can 
state  in  their  service  agreements  that 
increases  or  renewals  of  payments  made 
under  this  part  can  be  made  without 
requiring  the  employee  to  enter  into  a 
new  service  agreement. 

(c)  A  service  agreement  made  under 
this  part  in  no  way  constitutes  a  right, 
promise,  or  entitlement  for  continued 
employment  or  noncompetitive 
conversion  to  the  competitive  service. 
This  language  should  be  stated  in  the 
service  agreement. 

§537.106    Loss  of  eligibility  for  loan 
repayment  benefits. 

(a)  An  employee  receiving  loan 
repayment  benefits  from  an  agency  will 
be  ineligible  for  continued  benefits  from 
that  agency  if  the  employee: 

(1)  Separates  from  the  agency;  or 

(2)  Does  not  maintain  an  acceptable 
level  of  performance,  asdetermined 
under  standards  and  procedures 
prescribed  by  the  head  of  the  agency;  or 

(3)  Violates  any  of  the  conditions  of 
the  service  agreement. 

(b)  For  the  purpose  of  applying 
paragraph  (a)  of  this  section,  in  the  case 
of  an  employee  covered  by  an  appraisal 
system  established  under  part  430, 
subpart  B,  of  this  chapter,  the 
employee's  most  recent  rating  of  record 
must  be  at  least  level  3  ("Fully 
Successful"). 


§  537.1 09    Employee  reimbursements  to 
tlie  Government. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  an  employee  who 
fails  to  complete  the  period  of 
employment  established  under  a  service 
agreement  will  be  indebted  to  the 
Federal  Government  and  must 
reimburse  the  paying  agency  for  the 
amount  of  any  student  loan  repayment 
benefits  the  employee  received. 

(b)  Failure  to  complete  the  period  of 
employment  established  under  a  service 
agreement  occiu^  when  the  employee's 
service  with  the  agency  terminates 
before  the  employee  completes  the 
period  of  employment  specified  in  the 
service  agreement  because: 

(1)  The  employee  is  separated 
involuntarily  on  account  of  misconduct 
or  performance;  or 

(2)  The  employee  leaves  the  agency 
voluntarily. 

(c)  If  an  employee  fails  to  reimburse 
the  agency  for  the  amount  owed  under 
paragraph  (a)  of  this  section,  a  sum 
equal  to  the  amoimt  outstanding  must 
be  recovered  fitDm  the  employee  under 
the  agency's  regulations  for  collection 
by  offset  bom  an  indebted  Government 
employee  under  5  U.S.C.  5514  and 
subpart  K  of  part  550  of  this  chapter,  or 
through  the  appropriate  provisions 
governing  debt  collection  if  the 
individual  is  no  longer  a  Federal 
employee. 

(d)  Paragraph  (a)  of  this  section  does 
not  apply  when  the  employee  fails  to 
complete  a  period  of  employment 
established  imder  a  service  agreement 
because: 

(1)  The  employee  is  involuntarily 
separated  for  reasons  other  than 
misconduct  or  performance;  or 

(2)  The  employee  leaves  the  agency    . 
voluntarily  to  enter  into  the  service  of 
any  other  agency,  unless  reimbiu^ement 
to  the  paying  agency  is  otherwise 
specified  in  the  service  agreement. 

(e)  The  head  of  an  agency  may  waive, 
in  whole  or  in  part,  a  right  of  recovery 
of  an  employee's  debt  if  he  or  she 
determines  that  recovery  would  be 
against  equity  and  good  conscience  or 
against  the  public  interest. 

(f)  Any  amount  repaid,  or  recovered 
bom,  an  employee  under  this  section 
will  be  credited  to  the  appropriation 
accoimt  from  which  the  amount 
involved  was  originally  paid.  Any 
amount  so  credited  will  be  merged  with 
other  sums  in  such  account  and  will  be 
available  for  the  same  piuposes  and 
period,  and  subject  to  the  same 
limitations  (if  any),  as  the  sums  with 
which  merged. 
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§537.110    Records 

Each  agency  must  keep  a  record  of 
each  determination  made  under  this 


part  and  make  such  records  available  for    or  after  OPM  formally  evaluates  the 
review  upon  OPM's  request.  These  program  (whichever  comes  first), 

records  may  be  destroyed  after  3  years         [pr  ^^^  Q^.^^gg  pj,^  ,_^j.  ^.^^  p^, 
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1 86.341.1622 

2 341 

3 1283 

5 1283 

64 1622 

73 .2395.  2396 

90 86 

48  CFR 

Ch.  1 2116.2141 

1 .•.1117.2140 

2 .2117 

3 „ „ .2117 

4 .2117 

5 2117 

6 .2117 

7 .2117 

8 .2117 

9 „ .2117 

1 1 .21 17 

13 .2117 

14 .2117 


15 2117 

17 2117 

19 2117,2140 

22 2117.2140 

23 2117 

24 2117 

26 2117 

27 2117 

28 2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 2117 

35 2117 

36 2117 

37 2117 

39 2117 

42 2117.  2136.  2137,  2139, 

2140 

43 2117 

44 2117 

47 2117 

48... 2117 

49 2117 

50 2117 

52 .2117 

53 2140 

PfoposMi  Rutosc 

8 2752 

52 2752 

49  CFR 

213 1894 

390 .2756 

1247 1051 

Propoaad  RutoK 

10 1294 

214 1930 

229 136 

385 2767 

390 2767 

398 .2767 

567 90 

571 968 

591 90 

592 90 

594 90 

50  CFR 

18 1901 

20 737,  1052 

223 1601 

229 2336 

600 2338 

635 55.1907 

660 2338 

679 742,  1375 

ProposMi  Rutos: 

17 345,  1295,  1628,  1631. 

1633 

648 91 .  1634 

680 1945 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  11, 
2001 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Protection  of  historic  and 
cultural  properties;  published 
12-12-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  swordfish;  ICCAT 
recommendations; 
implementation; 
published  12-12-00 
Marir)e  mammals: 
incidental  taking — 
Hartxx  porpoise  takQ 
reduction  plan; 
published  1-11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clopyralid;  published  1-11- 
01 

Abater  supply: 
Public  water  systems; 
unregulated  contaminaht 
monitoring  regulatk)n; 
clarifications  and  List  2 
contaminants  analytical 
methods;  published  1-11- 
01 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

State  plans;  standards 

approval,  etc.: 
I   New  Jersey;  published  1-11- 

I      01 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sudanese  and  Taliban 
(Afghanistan)  sanctions 
regulations;  reporting  and 
procedures  regulations; 
registration  of 
nongovernmental 
organizations;  published  1- 
11-01 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 


Constmctkxi  aid 

contribution;  definition; 

published  1-11-01 
Euro  currency  conversion; 

tax  issues  guidance  for 

U.S.  taxpayers  conducting 

business  with  European 

countries  replacing  their 

currencies;  published  1- 

11-01 
Long-tenn  contracts;  income 

accountability;  published 

1-11-01 
Qualified  transportation 

fringe  benefits;  publisfied 

1-11-01 
Stock  transfer  rules; 

published  1-11-01 
Procedure  and  administration: 
Returns  and  return 

information  disclosure  to 

taxpayer  designee; 

published  1-11-01 
Timely  mailing  treated  as 

timely  filing/electronic 

postmark;  published  1-11- 

01 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation: 
District  of  Columbia 

retirement  plans;  Federal 

benefit  payments; 

published  12-12-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

-  Raisins  grown  in — 

Califomia;  comments  due  by 
1-19-01;  published  1-4-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  meritis  (CEM)- 
affected  countries — 
Oregon;  receipt 
authorization;  comments 
due  by  1-17-01; 
published  12-18-00 
Spain;  Spanish  Pure  Breed 
horses;  comments  due  by 
1-16-01;  published  11-16- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 


Alaska  Commercial 
Operator's  Annual 
Report;  reporting  and 
recordkeeping 
requirements;  comments 
due  by  1-16-01; 
published  12-14-00 
Padfk:  halibut  and 
sat)lefish;  comnr>ents 
due  by  1-16-01; 
published  12-14-00 
Atlantic  highly  migratory 
species — 

Atlantk:  bluefin  tuna; 
comments  due  by  1-16- 
01;  published  12-21-00 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniforn)ed 
services  (CHAMPUS): 
Enuretic  devices,  breast 
reconstruction  surgery, 
Persons  with  Disabilities 
Program  valid 
authorizatkxi  period,  and 
early  interventkxi  servnes; 
comments  due  by  1-16- 
01;  published  11-15-00 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
ManagerT>ent  and  operating 
contracts;  patent 
regulations;  revision; 
comments  due  by  1-16- 
01;  published  11-15-00 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservatk>n  program: 
Electric  distribution 
transfonners;  efficiency 
standards;  comments  due 
by  1-16-01;  published  12- 
1-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contract  quality 

requirements  removed, 

and  technical  an>endment; 

comments  due  by  1-19- 

01;  published  12-20-00 
Air  pollution  control: 
Operating  permits  programs; 

interim  approval  expiration 

dates;  revision;  comments 

due  by  1-19-01;  published 

12-20-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

1-17-01;  published  12-18- 

00 
Califomia;  comments  due  by 

1-16-01;  published  12-15- 

00 
Colorado;  comments  due  by 

1-19-01;  published  12-20- 

00 


Georgia;  comments  due  by 
1-17-01;  published  12-18- 
00 
Pennsylvania;  comnf>ents 
due  by  1-16-01;  put>lished 
12-15K)0 
Rhode  Island;  comments 
due  by  1-17-01;  put>lished 
12-18-00 
Texas;  comments  due  t>y  1- 
19-01;  published  12-20-00 
Hazardous  waste  program 
authonzations: 

Alabama:  comments  due  by 
1-19-01;  published  12-20- 
00 
Hazardous  waste: 
Identification  and  listing — 
Exduskxis;  comments  due 
by  1-18-01;  published 
12-4-00 
Exduskxis;  comments  due 
by  1-19-01;  published 
12-5-00 
Exduskxis;  correctkm; 
comments  due  by  1-19- 
01;  published  12-11-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Servk:e — 
Non-rural  carriers; 
telephone  exchange 
transfers;  interim  hokl- 
harmless  support 
phase-down;  comments 
due  by  1-17-01; 
published  12-18-00 
Mandatory  FCC  Registratkxi 
Number;  adoption; 
comments  due  by  1-16- 
01;  published  12-15-00 
Digital  television  statk>ns;  table 
of  assignments: 
Florida;  comnwnts  Ciue  by 
1-16-01;  published  12-1- 
00 
Nevada;  comments  due  by 
1-16-01;  published  11-29- 
00 
South  Dakota;  comments 
due  by  1-16-01;  published 
11-29-00 
Virginia;  comments  due  by 
1-19-01;  published  11-30- 
00 
Wisconsin;  comments  due 
by  1-16-01;  published  11- 
30-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital: 
Maritet  risk  nr>easure; 
securities  borrowir>g 
transactions;  comments 
due  by  1-19-01;  published 
12-5-00 

FEDERAL  HOUSING 
RNANCE  BOARD 

Practice  and  procedure: 


IV 
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Administrative  enforcenient 
actions;  hearings  on 
record;  comments  due  by 
1-17-01;  published  12-18- 
00 
FEDERAL  RESERVE 
SYSTEM 

RisK-based  capital: 
Market  risk  measure; 
securities  tx}rrowing 
transactkHis;  comments 
due  by  1-19-01;  published 
12-5-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumptkxi: 
Food  labeling — 
Trans  fatty  ackls  in 
nutrition  lat)eling, 
nutrient  conterrt  claims, 
and  health  daims; 
comments  due  by  1-19- 
01;  published  12-5-00 
Medical  devices: 
Menstrual  tampons  labeling; 
char)ge  from  junior  to  light 
absorbency;  comments 
due  by  1-16-01;  published 
10-18-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Healtti  Care  Financing 
Administration 

Medk:are  and  Medk:akJ: 
Hospital  conditk>ns  of 
partk^pation;  laboratory 
servKes;  comments  due 
by  1-16-01;  published  11- 
16-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Grants  management 
regulatkxis;  amendments; 
comments  due  by  1-16- 
01;  published  11-15-00 

INTERIOR  DEPARTMENT 

Fish  and  WiMlifs  Service 

Migratory  bird  permits: 
Fakx)nry  educatkxi  permits; 
review;  comments  due  by 
1-19-01;  published  11-20- 
00 

INTERIOR  DEPARTMENT 

National  Park  Service 

Special  regulatkxis: 
Yelk>wstone  Natk)nal  Pari(, 
John  D.  Rockefeller,  Jr., 
Parttway,  and  Grand 
Teton  National  Pari<; 
STKtwmobile  and 
snowplane  use;  limitatkxis 
and  prohit>itk}ns; 
comments  due  by  1-17- 
01;  published  12-18^30 

INTERIOR  DEPARTMENT 

Nationai  Indian  Gaming 

Commission 

Indian  Gaming  Regulatory  Act: 


Environment  and  publk; 
health  and  safety; 
commerrts  due  by  1-19- 
01;  published  12-5-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  servwe,  and  career 
and  career-conditional 
employment: 
Federal  Career  Intern 

Program;  staffing 

provisions;  comments  due 

by  1-16-01;  published  12- 

14-00 
Prevailing  rate  systems; 
comments  due  by  1-18-01; 
published  12-19-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffk:  operating  and  flight 
rules,  etc.: 

Temporary  flight  restrictkMis; 
comments  due  by  1-16- 
01;  published  11-16-00 
Airworthiness  directives: 
Bell;  comments  due  by  1- 

16-01;  published  11-15-00 
Boeing:  comments  due  by 
1-19-01;  published  12-5- 
00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  1-18- 
01;  published  12-19-00 
Groupe  Aerospatiaie; 
comments  due  by  1-19- 
01;  published  12-14-00 
McDonnell  Douglas; 
comments  due  by  1-16- 
01;  published  11-14-00 
Airworthiness  standards,  etc.: 
Transport  category 
airpilanes — 
Thermal/acoustK 
insulatk}n  materials; 
flammat>ility  standards; 
comments  due  by  1-18- 
01;  put>lished  9-20-00 
Class  E  airspace;  comments 
due  by  1-15-01;  published 
11-20^)0 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Practk»  and  procedure: 
Audit  appeals;  polKy  and 
procedure;  comments  due 
by  1-16-01;  published  11- 
16-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk:le  safety 
standards: 

Occupant  crash  protectk>n — 
Anthropomorphic  test 
dummy;  comments  due 


by  1-16-01;  published 

11-29-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-based  capital: 
Market  risk  measure; 
securities  bonx»wing 
transactk)ns;  comments 
due  by  1-19-01;  published 
12-5-00 
TREASURY  DEPARTMENT 
Intemal  Revenue  Service 
Estate  and  gift  taxes: 
Estate  tax  return  (Form 
706);  automatK  6-nKXith 
extension  to  file; 
comments  due  by  1-18- 
01;  published  10-20-00 
Income  taxes,  etc.: 
Information  reporting 
requirements — 
Payments  made  on  behalf 
of  another  person, 
payments  to  joint 
payees,  and  payments 
of  gross  prooeieds  from 
sales  involving 
investment  advisers; 
comments  due  by  1-17- 
01;  published  10-17-00 

UST  OF  PUBLIC  LAWS 

This  completes  the  listing  of 
publk;  laws  enacted  during  the 
second  sesskxi  of  the  106th 
Congress.  It  may  be  used  in 
conjunctkxi  with  "PLUS" 
(Publk;  Laws  Update  Servk») 
on  202-523-6641    This  list  is 
also  available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
SuperinterxJent  of  Documents, 
U.S.  Govemment  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  So>me  laws  may 
not  yet  be  available. 

Tfie  list  will  resume  wtien  bills 
are  enacted  into  publk:  law 
during  ttie  next  sessk>n  of 
Congress.  A  cumulative  list  of 
Publk:  Laws  will  be  published 
in  the  Federal  Register  on 
Tuesday,  January  16,  2001. 
H.R.  5528/P.L.  106-568 
Omnibus  Indian  Advancement 
Act  (Dec.  27,  2000;  114  Stat. 
2868) 

H.R.  56401/P.L.  106-569 

American  Ktomeownership  and 
Economk:  Opportunity  Act  of 


2000  (Dec.  27,  2000;  114 
Stat.  2944) 

S.  2943/P.L  106-570 
Assistance  for  Intemational 
Malaria  Control  Act  (Dec.  27. 
2000;  114  Stat.  3038) 
H.R.  207/P.L.  106-571 
Federal  Physicians 
Comparability  Allowance 
Amendments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 

H.R.  2816/P.L.  106-572 

Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  3594/P.L.  106-573 
Installment  Tax  Correctk>n  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  402<VP.L  106-574 
To  auttiorize  the  additkxi  of 
land  to  Sequoia  National  Parit, 
and  for  other  purposes.  (Dec. 
28,  2000;  114  Stat.  3062) 

H.R.  4656/F.L.  106-575 

To  authorize  the  Forest 
ServKe  to  convey  certain 
lands  in  the  Lake  Tahoe 
Basin  to  the  Washoe  County 
School  District  for  use  as  an 
elementary  sctxx)l  site.  (Dec. 
28,  2000;  114  Stat.  3063) 

S.  1761/P.L  106-576 

Lower  Rio  Grande  Valley 
Water  Resources  Conservatkm 
and  Improvement  Act  of  2000 
(Dec.  28,  2000;  114  Stat. 
3065) 

S.  2749/P.L  106-577 
To  estat)lish  the  California 
Trail  Interpretive  Center  in 
Elko,  Nevada,  to  facilitate  the 
interpretation  of  the  history  of 
development  and  use  of  trails 
in  the  settling  of  the  western 
portk^n  of  Xtte  United  States, 
and  for  other  purposes.  (Dec. 
28,  2000:  114  Stat.  3068) 

S.  2924/P.L.  106-578 

Intemet  False  Identification 
Prevention  Act  of  2000  (Dec. 
28,  2000;  114  Stat.  3075) 
S.  3181/P.L  106-579 
National  Moment  of 
Remembrance  Act  (Dec.  28, 
2000;  114  Stat.  3078) 

H.R.  1795/P.L.  106-580 

Natbnal  Institute  of  Biomedical 
Imaging  and  Bloenglneering 
Establishment  Act  (Dec.  29, 
2000;  114  Stat.  3088) 
Last  List  December  29,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notifKation  servk:e  of  newly 
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enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 


with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  is  strictly  for  E-mail 


notifk:ation  of  new  laws.  The 
text  of  laws  Is  not  available 
through  this  service.  PENS 
cannot  respond  to  spedfk: 
inquiries  sent  to  this  address. 
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Agriculture  Department 
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NOTICES 
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Public  Health  Service 

See  Food  and  Drug  Administration 
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See  Indian  Health  Service 

See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 
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plan  submissions: 
West  Virginia,  2866-2869 


Federal  Register / Vol.  66,  No.  9 /Friday,  January  12,  2001  / Contents 


vn 


Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Hohorst,  Henry  G.,  et  al.,  2952 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271  and  278 


[AmdL  391] 


RIN  0584-AB90 


Food  Stamp  Program:  Revisions  to  the 
Retail  Food  Store  Definition  and 
Program  Authorization  Guidance 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
provisions  of  the  Food  Stamp  Program 
Improvements  Act  of  1994  to  revise  the 
criteria  for  eligibility  of  firms  to 
participate  in  the  Food  Stamp  Program 
as  retail  food  stores,  and  to  provide  for 
notification  to  such  firms  of  eligibility 
criteria  for  participation  in  the  Food 
Stamp  Program.  The  intended  effect  of 
this  rule  is  to  ensiire  that  food  stamp 
recipients  continue  to  have  adequate 
access  to  retail  food  stores  where  they 
can  purchase  a  wide  variety  of 
nutritious  food  items,  intended  for 
home  preparation  and  consimiption, 
that  meet  their  daily  food  needs,  and  to 
clarify  procedures  and  eligibility 
requirements  for  authorizing  firms  to 
participate  in  the  Food  Stamp  Program 
as  retail  food  stores. 

This  rule  also  reinserts  part  of  a 
sentence  inadvertently  removed  from 
the  regulations  by  an  earlier  rule,  and 
replaces  references  to  the  Secretary  of 
Health  and  Human  Services  with 
references  to  the  Commissioner  of  the 
Social  Security  Administration.  In 
addition,  a  technical,  non-substantive 
correction  is  being  made  to  three 
citations  in  this  final  rule. 
DATES:  Provisions  in  this  rule  are 
effective  and  will  be  implemented 
February  12,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  final  rule 
should  be  addressed  to  Karen  Walker, 
Chief,  Redemption  Management  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302-1594, 
or  by  telephone  to  (703)  305-2418.  A 
regulatory  impact  analysis  has  been 
prepared  for  this  rule.  You  may  request 
a  copy  of  the  analysis  by  contacting  us 
at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  therefore  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015 
subpart  V  (48  FR  29115,  June  24,  1983), 
this  Program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  inter-governmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Shirley  R.  Watkins,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS),  has  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  businesses.  Based  on 
FNS  data,  less  than  92,000  of  the 
157,000  (58%)  firms  not  corporately 
owned  or  operated  that  are  participating 
in  the  Food  Stamp  Program  are 
estimated  to  be  small  businesses  based 
on  the  Small  Business  Administration's 
(SB A)  guidelines.  Just  over  13,400 
(8.5%)  are  considered  to  be  specialty 
stores  that  have  self  declared  annual 
gross  sales  of  $5  million  or  less.  Slightly 
more  than  78,000  are  grocery  stores  and 
convenience  stores  that  have  self 
declared  annual  gross  sales  of  $20 
million  or  less.  In  applying  the  requisite 
SBA  definition  of  these  small  stores,  it 
is  apparent  that  a  large  number  of  small 
businesses  will  be  affected  by  this 
regulation.  Afthough  a  large  niunber  of 
small  businesses  will  be  affected,  the 


agency  does  not  anticipate  that  the 
impact  will  be  significant  for  reasons 
explained  below.  Throughout  the 
development  of  this  rule  special 
consideration  was  given  to  its  impact  on 
small  businesses;  primarily  small  and 
medium  grocery  stores,  convenience 
type  stores,  farmers'  markets,  rolling 
stores,  and  specialty  stores.  A 
requirement  in  the  proposed  rule  that  a 
firm  have  a  minimum  amount  of 
wholesale  purchases  was  not  included 
in  this  final  rule,  because  it  might  have 
unfairly  impacted  small  rural 
businesses. 

The  final  nile  will  allow  the  vast 
majority  of  small  businesses  interested 
in  participating  in  the  Food  Stamp 
Program  (FSP)  to  do  so.  It  may, 
however,  have  a  negative  impact  on  a 
small  niunber  of  firms  that  do  not 
effectuate  the  purposes  of  the  FSP  or 
that  do  not  meet  the  eligibility 
requirements.  The  final  rule  fully 
implements  the  statutory  eligibility 
requirements.  Criterion  A  requires  that 
a  firm  must  offer  for  sale  on  a 
continuous  basis  a  variety  of  food  items 
in  each  of  four  statutorily  defined  staple 
food  groups,  with  perishable  foods  in  at 
least  two  of  those  food  groups.  The  rule 
defines  several  terms  included  in  the 
statute — "continuous  basis", 
"perishable"  and  "variety".  The  rule 
defines  "continuous  basis"  as  "*  *  * 
on  any  given  day  of  operation".  It 
defines  "perishable"  as  the  term  was 
described  in  the  House  Report 
accompanying  the  statute,  except  that  it 
allows  frozen  foods  to  qualify  as  a 
perishable  item  specifically  to  help 
small  businesses  meet  that  requirement. 
And,  although  FNS  initially  considered 
requiring  a  number  greater  than  three, 
the  final  rule  defines  "variety"  as  only 
three  different  types  of  food  items  in 
each  of  the  four  staple  food  categories. 
Jhe  rule  implements  Criterion  B  as  the 
statute  defines  it. 

The  law  has  been  in  effect  since  late 
1994.  Firms  may  fail  to  hfe  eligible  to 
participate  in  the  FSP  for  a  variety  of 
reasons.  Some  firms  fail  to  be 
reauthorized  because  they  are  no  longer 
open  for  business  or  have  changed  the 
nature  of  their  business;  it  is  not  always 
due  to  failure  to  meet  one  part  of  the 
eligibility  criteria.  FSP  authorization 
data  covering  Fiscal  Years  1994-1998, 
illustrates  that  only  2,866  firms  of  the 
168,078  firms  evaluated,  or  1.7%,  failed 
to  be  eligible  for  program  participation 
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under  Criterion  A  or  B.  Diuing  Fiscal 
Year  2000.  only  166  or  0.7%  of  the 
23.088  firms  being  reauthorized  failed  to 
meet  either  Criterion  A  or  B.  Moreover, 
once  the  final  regulations  go  into  effect, 
the  number  of  firms  that  fail  to  be 
authorized  or  reauthorized  may  decline 
further  since  FNS  field  reviewers  may 
have  applied  the  current  standards 
somewhat  inconsistently.  That  is,  some 
field  reviewers  may  have  interpreted  the 
requirements  for  "variety  of  foods"  in 
different  ways  than  the  regulation 
proposed  here. 

Before  firms  will  be  denied 
authorization  under  this  rule  for  failing 
to  meet  the  eligibility  criteria,  they  will 
have  the  opportunity  to  provide 
documentation  to  prove  they  are 
eligible.  Firms  that  are  denied 
authorization  by  FNS  have  the  right  to 
appeal  that  determination  through  an 
administrative  review  and  a  judicial 
review.  Authorized  firms  are  allowed  to 
continue  participating  in  the  FSP 
throughout  the  appeals  process.  A  new 
store  that  is  denied  authorization  by 
FNS  also  has  the  right  to  appeal,  and 
should  the  appeals  process  overturn 
FNS'  eligibility  determination,  the  store 
is  authorized  immediately. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions,  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  FSP,  the 
administrative  procedures  are  as 
follows:  (1)  For  Program  benefit 
recipients — State  administrative 
procedures  issued  under  to  7  U.S.C. 
2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  for  rules 
related  to  non-quality  control  (QC) 
liabilities  or  7  CFR  part  283  for  rules 
related  to  QC  liabilities;  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Unfunded  Mandate  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.L. 
104-4.  establishes  requirements  for 


Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
FNS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggregate,  or, 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  under  the  regulatory 
provision  of  Title  II  of  the  UMRA  for 
State,  local  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  13132 

FNS  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  As  such,  FNS 
has  determined  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  order 
and,  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  final  rule 
includes  information  collection  burdens 
imposed  on  retailers  applying  for 
participation  in  the  FSP. 

There  are  currently  3  forms  approved 
under  0MB  No.  0584-0008.  Together 
these  forms  are  used  by  retailers, 
wholesalers,  meal  services,  certain  types 
of  group  homes,  shelters,  and  state- 
contracted  restaurants,  to  apply  to  FNS 
for  authorization  to  accept  and  redeem 
food  stamp  benefits.  Form  FNS-252, 
Food  Stamp  application  For  Stores; 
Form  FNS-252-2,  Application  to 
Participate  in  the  Food  Stamp  Program 
for  Commimal  Dining  Facility/Others; 
and.  Form  FNS-252R,  Food  Stamp 
Program  Application  For  Stores- 
Reauthorization.  Section  9(c)  of  the 
Food  Stamp  Act  of  1977  (FSA).  as 
amended,  7  U.S.C.  2011-2036,  provides 
the  necessary  authorization(s)  to  collect 
the  information  contained  in  these 
forms.  (7  U.S.C.  2018(c)). 

A  provision  in  §  278.1(b)(l)(ii)  of  the 
proposed  rule  requiring  certain  stores  to 
have  at  least  $30,000  in  annual  staple 
food  wholesale  purchases  in  order  to 


qualify  for  participation  in  the  program 
is  not  included  in  the  final  rule.  This 
requirement  was  intended  to  help 
measure  whether  or  not  a  store  offered 
a  variety  of  staple  foods  on  a  continuous 
basis,  as  required  by  law,  and  would 
have  been  captured  through  a  Yes/No 
check-box  on  the  application.  Under  the 
proposed  rule,  most  applicants  would 
have  simply  checked  the  appropriate 
box  which  would  not  have  increased 
burden  time.  However,  a  few  stores 
would  need  to  check  their  records  to 
document  sales  or  wholesale  purchase 
information  if  their  eligibility  was  not 
clear,  and  this  would  increase  the  hour 
burden  estimates  approved  under  OMB 
No.  0584-0008.  Even  though  the 
$30,000  wholesale  threshold 
requirement  is  not  included  in  this  final 
rule,  a  small  number  of  stores  will  still 
need  to  document  their  sales  or 
wholesale  purchases  in  order  to  prove 
their  eligibility.  The  burden  estimates 
for  this  that  were  included  in  the 
proposed  rule  and  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  No.  0584-008,  have  not  been 
changed  in  the  final  rule. 

An  estimated  5%  of  stores  using  Form 
FNS-252  and  FNS-252R  will  incur  an 
additional  10  minutes  of  completion 
time  if  required  to  provide 
documentation.  Thus,  it  is  estimated 
that  the  average  completion  time  for  the 
affected  stores  using  Form  FNS-252  will 
increase  fi-om  12  to  12.5  minutes.  The 
average  completion  time  for  affected 
stores  using  Form  FNS-252R  will 
increase  fi-om  7  to  7.5  minutes.  We 
estimated  that  the  total  burden  for  this 
will  be  an  additional  766  hours 
annually.  Interested  parties  should  refer 
to  the  preamble  of  the  proposed  rule  for 
details  on  the  methodologies  used  to 
determine  the  averages. 

The  amount  of  the  net  decrease  as 
approved  by  OMB  is  less  than  was 
proposed  in  the  Jime  30  notice  because 
the  June  30  estimates  were  based  on 
1997  data.  The  estimates  approved  by 
OMB  through  June  30.  2002  are  based 
on  1999  data  and  reflect  a  net  decrease 
in  overall  burden  hours  ft-om  15.777  to 
14.812  hours;  a  decrease  of  965  hoiu-s 
annually. 

Comments  were  solicited  for  60  days 
on  the  proposed  decrease  in  burden 
hours.  No  comments  were  received  on 
the  information  collection  proposal  and 
the  estimates  were  submitted  to  OMB 
for  approval.  The  burden  estimates  as 
ciurently  approved  by  OMB  under  OMB 
No.  0584-0008  through  June  30.  2002 
are  shown  on  the  following  chart: 

Affected  Public:  Food  Retail  and 
Wholesale  Firms,  Meal  Services 
Programs,  certain  types  of  Group 
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Homes,  Shelters,  and  state-contracted 
Restaurants. 
Estimated  Number  of  Respondents: 

62,621. 

» 


Estimated  Number  of  Responses  per 
respondent:  1. 

Estimated  Time  per  Response: 
.236536.     . 


Estimated  Total  Annual  Burden: 
14,812. 


Title 

Number  of 
respondents 

Responses 

per 
respondent 

Total  annual 
responses 

Burden  hours 
per  response 

Total  annual 
burden  hours 

Forni  FNS-252  

20,580 

1,673 

40,368 

1 

1 
1 

20,580 

1,673 

40,368 

.4,583 
.2,000 
.1,250 

9,432 

334 

5,046 

Form  FNS-252-2  

Form  FNS-252R 

Totals 

62,621 

62,621 

14,812 

Background 

On  Jime  30. 1999.  the  Department 
published  a  proposed  rule  (64  FR 
35082)  to  implement  sections  201  and 
202  of  the  Food  Stamp  Program 
Improvements  Act  of  1994.  Pub.  L.  103- 
225.  (hereinafter  Pub.  L.  103-225), 
enacted  on  March  25.  1994.  We 
proposed  to  revise  the  eligibility 
requirements  in  sections  3(k)(l)  and 
(u)(l)  of  the  FSA  for  retail  food  store 
participation  in  the  FSP.  (7  U.S.C. 
2012(k)(l)  and  2012(u)(l)). 

Under  current  regulations  found  at  7 
CFR  271,2.  a  "retail  food  store"  is 
defined  as  having  more  than  50  percent 
of  its  total  eligible  food  sales  in  staple 
foods  intended  for  home  preparation 
'  and  consumption.  Provisions  of  Pub.  L. 
103-225  require  that  establishments:  (1) 
Sell  food  intended  for  home  preparation 
and  consumption:  and  (2)  meet  one  of 
two  eligibility  criteria  (Criterion  A  or  B) 
in  order  to  participate  in  the  FSP  as  a 
retail  food  store.  A  firm  that  meets  the 
eligibility  requirements  of  Criterion  A 
(assuming  compliance  with  other 
restrictions)  is  not  required  to  also  meet 
those  of  Criterion  B,  and  vice  versa. 

This  rule  revises  the  definition  of 
"retail  food  store"  and  "staple  foods"  to 
conform  to  the  statutory  changes.  It  also 
defines  three  new  terms — "continuous 
basis,"  "perishable,"  and  "variety  of 
foods."  as  well  as  clarifies  the  meaning 
of  the  term  "total  retail  sales  volume" — 
used  in  the  revised  statutory  definition 
of  a  "retail  food  store." 

Technical  Amendments 

This  rule  reinserts  language  to 
278. l(q)  that  was  inadvertently  dropped 
in  a  regulation  published  in  the  Federal 
Register  at  61  FR  68119  on  December 
27, 1996,  titled  "Revisions  in  Use  and 
Disclosure  Rules  Involving  the  Sharing 
of  Information  Provided  by  Retail  and 
Wholesale  Concerns  with  Other  Federal 
and  State  Agencies."  It  also  makes 
technical  changes,  replacing  two 
references  to  the  Secretary  of  Health  and 
Human  Services  in  278.1(q)(3)(iii)  with 


references  to  the  Commissioner  of  the 
Social  Security  Administration. 

In  addition,  in  §278.6,  a  change  is 
being  made  to  correct  a  technical  error 
in  current  regulations  that  does  not 
result  in  a  substantive  program  change. 
The  amendment  made  here  corrects  two 
incomplete  citations  in  §278. 6(a)  and, 
correspondingly,  §2 78.6(g)(3). 

The  Department  encouraged  all 
interested  parties  to  conunent  on  the 
provisions  set  forth  in  the  proposed  rule 
published.  Comments  were  received 
fi-om  two  retail  trade/interest  groups, 
one  State  govenmient  agency,  and  one 
Federal  government  agency.  The  major 
concerns  raised  by  the  commentors  are 
discussed  below.  Revisions  in 
Definitions  and  Eligibility  Criteria 
Involving  Retail  Food  Stores  (7  CFR 
271.2  and  7  CFR  278.1) 

Eligibility  Requirements  Under  Criterion 
A 

Section  3(k)(l)(A)  of  the  FSA  requires 
that  to  be  eligible  to  accept  food  stamp 
benefits,  an  establishment  or  house-to- 
house  trade  route  must  sell  food 
intended  for  home  preparation  and 
consumption  and  offer  for  sale  on  a 
continuous  basis,  a  variety  of  staple 
foods  in  each  of  the  four  staple  food 
categories,  as  specified  in  section  3(u)(l) 
of  the  FSA,  including  perishable  foods 
in  at  least  two  of  the  four  categories.  The 
four  staple  food  categories  are:  (1)  Meat, 
poultry,  or  fish;  (2)  bread  or  cereals;  (3) 
vegetables  or  finits;  and  (4)  dairy 
products.  To  implement  this 
requirement,  the  proposed  rule  defined 
three  new  terms  not  defined  by  statute — 
"continuous  basis,"  "perishable"  and 
"variety  of  foods" — ^that  are  used  in  the 
revised  statutory  definition  of  a  retail 
food  store  under  Criterion  A.  Comments 
were  received  on  all  three  of  these 
proposed  definitions. 

Continuous  Basis 

The  law  requires  stores  authorized  to 
participate  in  the  FSP  under  Criterion  A 
to  offer  staple  foods  in  the  four  required 
categories  on  a  continuous  basis. 
Because  the  Department  cannot  be 


expected  to  visit  each  authorized  store 
on  a  regular  basis  to  enforce  this 
provision,  an  alternative  way  of 
measuring  this,  based  on  a  store's 
annual  wholesale  purchases,  was 
developed.  The  proposed  rule 
established  a  minimum  threshold  of 
$30,000  in  annual  wholesale  purchases 
which  could  be  used  to  determine  that 
a  store  offered  a  variety  of  staple  foods 
on  a  continuous  basis. 

Comments  were  received  from  all  four 
commentors  on  this  provision,  one  in 
support  of  it,  one  recommending  a 
much  larger  minimum  requirement,  and 
two  in  opposition  to  it.  The  commentor 
supporting  this  provision  said  the 
proposed  threshold  of  $30,000  would 
ensure  that  participating  stores  have  a 
sufficient  depth  of  stock  to  achieve  the 
goals  of  the  FSP  without  eliminating 
legitimate  grocers  fi-om  program 
participation.  However,  this  commentor 
did  not  believe  all  firms  participating  or 
applying  to  participate  in  the  FSP 
should  be  routinely  required  to 
document  annual  wholesale  purchases. 

Another  commentor  suggested  the 
threshold  be  increased  to  a  minimum  of 
$100,000  in  annual  wholesale 
purchases.  The  Department  considered 
requiring  a  higher  threshold  and 
concluded  that  increasing  the  minimum 
threshold  by  such  a  large  amount  would 
have  a  negative  impact  on  some  small 
stores  that  provide  food  stamp 
recipients  access  to  nutritious  foods. 

Two  commentors  opposed  the 
proposed  definition  of  "continuous 
basis."  One  commentor  said  recipients 
might  be  hiul  if  stores  are  forced  out  of 
the  FSP,  and  said  Congress  changed  the 
law  to  expand  the  accessibility  of  food 
supplies.  This  commentor  also  said  that 
"continuous  basis  '  should  be  defined 
simply  as  uninterrupted  or  constant. 
The  Department  agrees  that  "continuous 
basis"  should  mean  constant  or 
uninterrupted.  Accordingly,  we  have 
changed  the  proposal  to  require  stores  to 
have  the  required  amount  of  staple 
foods  "on  any  given  day." 

The  other  commentor  opposing  the 
new  threshold  said  the  Department  did 
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not  adequately  address  the  impact  of 
this  threshold  on  small  stores  in  the 
proposed  rule  and  expressed  concern 
that  some  small  convenience-type  stores 
would  not  be  able  to  meet  this 
requirement.  The  Department  did 
analyze  the  impact  of  the  proposed  rule, 
and  referred  to  the  impact  in  the 
preamble  of  the  proposed  rule. 

The  law  allows  store  eligibility 
determinations  to  be  based  on  a  variety 
of  measures,  including  a  review  of  sales 
and  purchase  records  when  necessary. 
Determining  whether  or  not  a  store  is 
able  to  offer  the  required  foods  on  a 
continuous  basis  can  be  based  on  this 
information  as  well  as  on  store  visits. 
Meeting  a  minimiun  threshold  is  not  an 
accurate  measiu'e  of  continuous  basis. 
Therefore,  the  requirement  under 
Criterion  A  that  authorized  stores  have 
a  minimum  of  $30,000  in  annual 
.  wholesale  purchases  was  removed  firom 
the  final  rule. 

Perishable  Foods 

The  statute  requires  stores  eligible  to 
participate  in  the  FSP  under  Criterion  A 
to  stock  perishable  foods  in  at  least  two 
defined  staple  food  categories.  The 
Department  did  not  establish  a 
minimum  number  of  perishable  foods 
reqixired.  We  proposed  to  define 
"perishable  foods"  as  frozen, 
refrigerated  or  fresh  foods  that  will  spoil 
or  deteriorate  in  quality  within  two  to 
three  weeks.  This  definition  was  based 
on  language  in  H.  Rep.  No.  103-352,  in 
the  section  titled  "Purpose  and  Need" 
that  stated"*  *  *  most  fi«sh  foods 
spoil  or  suffer  a  significant  deterioration 
in  quality  within  two  to  three  weeks." 
The  Department  included  frozen  foods 
in  its  definition  of  perishable  foods, 
even  though  they  are  typically  not 
considered  to  be  fi^sh,  because  some 
small  stores  with  limited  customers  may 
not  be  able  to  afford  to  offer  fresh  or 
refrigerated  foods  that  will  spoil  within 
a  few  days  or  weeks. 

One  comment  opposing  the  definition 
of  "perishable  foods"  was  received  by 
the  Department.  The  commentor 
generally  opposed  the  definitions  of  all 
new  statutory  terms  that  were  not 
defined  in  the  statute.  The  Department 
believes  minimum  regulatory  standards 
are  necessary  to  ensure  that  stores 
vmderstand  the  program  eligibility 
requirements  and  that  eligibility 
determinations  are  evaluated  in  a 
uniform  manner  throughout  the 
country.  The  Department  believes  the 
definition  set  forth  in  the  rule  is  fair  and 
reasonable;  therefore,  the  proposed 
definition  of  perishable  foods  was  not 
changed. 


Variety  of  Foods 

To  be  eligible  to  participate  in  the  FSP 
under  Criterion  A,  the  law  requires 
stores  to  have  a  variety  of  food  items  in 
each  of  the  four  staple  food  categories. 
H.  Rep.  No.  103-352  in  the  section  titled 
"Purpose  and  Need"  stated  that 
authorized  stores  should  "carry  an 
ample  supply  of  items  in  each  category" 
to  ensure  that  food  stamp  recipients  can 
purchase  an  "ample  selection  of  foods 
in  each  of  the  four  (staple  food) 
categories."  The  rule  defines  "variety  of 
foods"  in  such  a  way  that  will  ensure 
that  stores  offer  for  sale  a  minimum 
selection  of  foods.  The  definition 
stipulates  that  a  minimimi  of  three 
different  varieties  of  foods  in  each  of  the 
four  defined  staple  food  categories 
would  be  required  to  meet  FSP 
eligibility  guidelines  under  Criterion  A. 

One  commentor  opposed  this 
minimiun  requirement  because  the 
proposed  rule  did  not  appear  to  explain 
or  was  unclear  with  regard  to  how  it 
was  derived.  Another  commentor 
opposing  this  requirement  said  it  was 
arbitrary  and  will  "*   *   *  lead  to  bizarre 
and  most  likely  unintended  results." 
The  Department  proposed  the  lowest 
number  that  could  reasonably  be 
considered  to  meet  the  requirement  that 
a  "variety"  of  food  items  be  available  to 
FSP  recipients.  The  Department  believes 
this  reflects  the  intent  of  the  law  which 
is  to  ensure  that  food  stamp  recipients 
continue  to  have  adequate  access  to  an 
supply  of  nutritious  foods. 

The  definition  of  "variety"  also 
includes  two  additional  clarifications  to 
ensure  that  food  stamp  recipients  would 
be  able  to  select  from  an  ample  variety 
of  staple  foods.  One  clarification  would 
not  allow  similar  type  foods  to  be 
counted  as  different  varieties.  For 
example,  skim  milk,  whole  milk  and 
chocolate  milk  would  not  meet  the 
definition  of  "variety"  imder  the  dairy 
category;  however,  milk,  cheese  and 
butter  would  meet  the  proposed 
definition  of  variety.  The  Department 
received  three  comments  on  this 
provision,  one  supporting  and  two 
opposing  it.  The  commentor  supporting 
this  clarification  noted  that  the 
proposed  rule  provides  examples  of 
what  would  not  be  considered 
"variety,"  but  did  not  provide  examples 
of  what  "variety"  would  be  and 
suggested  the  final  rule  include  such 
examples.  The  Department  agrees  with 
this  and  has  included  examples  of 
variety  under  this  provision  in  the  final 
nde. 

The  Department  received  two 
comments  opposing  this  clarification  of 
"variety."  One  of  the  commentors 
suggested  that  "variety"  should  simply 


mean  "having  different  forms  or  types." 
The  Department  is  concerned  that  such 
a  definition  would  not  allow  FNS  to 
make  imiform  eligibility  determinations 
throughout  the  coimtry,  and  would  not 
provide  stores  a  clear  understanding  of 
FSP  ehgibility  requirements.  The 
Department  believes  this  clarification  is 
reasonable  and  should  not  be  difficult 
for  stores  to  meet;  therefore,  the 
definition  was  not  changed. 

The  rule  also  clarifies  that  different 
brands  and  packaging  cannot  be 
considered  "variety"  for  the  same 
reasons  stated  above.  The  Department 
received  one  comment  opposing  this 
provision.  The  Department  believes  this 
clarification  is  necessary  because, 
without  it,  a  store  could,  for  example, 
meet  the  fhiit  or  vegetable  category 
requirements  with  canned  peaches, 
frozen  peaches,  and  fresh  peaches,  or  it 
could  satisfy  the  dairy  category  with 
three  different  brands  of  ice  cream.  The 
Department  believes  that  judging  variety 
based  on  packaging  and  brands  could 
limit  the  selection  of  food  stamp 
households  to  only  one  type  of  food 
item  in  each  category,  and  that  would 
not  constitute  an  ample  variety  as 
envisioned  in  the  law. 

The  Department  proposed  to  further 
clarify  that  processed  food  items  with 
multi-ingredients  cannot  qualify  in 
more  than  one  staple  food  category. 
Such  foods  will  generally  be  counted  in 
a  staple  food  category  based  on  their 
main  ingredient.  For  example,  when 
determining  store  eligibility,  the 
Department  will  consider  macaroni  and 
cheese  to  be  a  pasta  and,  as  such,  will 
be  included  in  the  bread  or  cereals 
category;  it  will  not  be  also  coimted  in 
the  dairy  category. 

One  comment  opposing  this  provision 
was  received  by  the  Department,  which 
expressed  the  view  that  this  clarification 
was  a  misinterpretation  of  the  statute. 
The  commentor  suggested  that  it  should 
be  possible  for  a  pepperoni  pizza  to 
count  toward  meeting  all  four  staple 
food  categories.  The  Department 
believes  that  without  this  clarification,  a 
store  having  only  three  different  food 
items  could  qualify  imder  Criterion  A, 
and  such  a  small  number  of  food  items 
would  not  provide  an  ample  variety  as 
envisioned  in  the  law.  Therefore,  the 
proposed  clarifications  were  not 
changed. 

Eligibility  Requirements  Under 
Criterion  B 

The  eligibility  requirements  under 
this  criterion  are  found  in  section 
3(k)(l)(B)  of  the  FSA  and  require  a  store 
to  sell  food  for  home  preparation  and 
consumption  and  have  more  than  50 
percent  of  its  total  sales  volume  in 
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staple  food  sales.  This  is  similar  to 
current  rules.  However,  rather  than 
requiring  a  firm  to  have  more  than  50 
percent  of  its  total  eligible  food  sales  in 
staple  foods,  the  new  statutory 
provision  requires  that  more  than  50 
percent  of  the  firm's  total  sales  be  in 
staple  food  sales.  The  proposed  rule 
made  this  change  clear  by  defining  total 
sales  as  "total  gross  retail  sales,"  which 
means  all  retail  sales  of  the  firm, 
including  food  and  non-food 
merchandise,  as  well  as  services  such  as 
rental  fees  and  entertainment  income. 

Two  comments  were  received  on  this 
provision.  Both  commentors  opposed 
the  change  from  "total  eligible  food 
sales"  to  "total  gross  retail  sales."  The 
Department  believes  the  commentors 
are  confused  about  the  total  sales 
requirement  under  Criterion  B.  This  was 
a  statutory  change,  not  a  regulatory 
change:  therefore,  this  provision  in  the 
rule  was  not  changed. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps,  Grant 
programs — social  programs. 

7  CFR  Part  278 

Administrative  practice  and 
procedure,  Banks,  Banking,  Claims, 
Food  stamps.  Groceries — retail. 
Groceries,  General  line — wholesaler. 
Penalties. 

Accordingly.  7  CFR  parts  271  and  278 
are  amended  as  foUows: 

1.  The  authority  citation  for  parts  271 
and  278  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2036. 

PART  271— GENERAL  INFORMATION 
AND  DEHNUIONS 

2.  In  §271.2: 

a.  Paragraph  (1)  of  the  definition  of 
"Retail  food  store"  and  the  definition  of 
"Staple  food"  are  revised  to  read  as 
follows: 

%ZTtJ2    OafflnMons. 

•        *        •        *        • 

Retail  food  store  means:  (1)  An 
establishment  or  house-to-house  trade 
route  that  sells  food  for  home 
preparation  and  consumption  normally 
displayed  in  a  public  area,  and  either 
offers  for  sale,  on  a  continuous  basis,  a 
variety  of  foods  in  sufficient  quantities 
in  each  of  the  foiu*  categories  of  staple 
foods  including  perishable  foods  in  at 
least  two  such  categories  (Criterion  A) 
as  set  forth  in  §278.1(b)(l)  of  this 
chapter,  or  has  more  than  50  percent  of 
its  total  gross  retail  sales  in  staple  foods 
(Criterion  B)  as  set  forth  in  §278.1(b)(l) 


of  this  chapter  as  determined  by  visual 
inspection,  marketing  structure, 
business  licenses,  accessibilify  of  food 
items  offered  for  sale,  piux:hase  and 
sales  records,  coimting  of  stockkeeping 
units,  or  other  inventory  or  accounting 
recordkeeping  methods  that  are 
customary  or  reasonable  in  the  retail 
food  industry  as  set  forth  in  §278. 1(b)(1) 
of  this  chapter.  Entities  that  have  more 
than  50  percent  of  their  total  gross  retail 
sales  in  hot  and/or  cold  prepared,  ready- 
to-eat  foods  that  are  intended  for 
immediate  consumption  either  for  carry- 
out  or  on-premises  consumption,  and 
require  no  additional  preparation,  are 
not  eligible  for  FSP  participation  as 
retail  food  stores  under  §278.1(b)(l)  of 
this  chapter. 

Staple  food  means  those  food  items 
intended  for  home  preparation  and 
consumption  in  each  of  the  following 
food  categories:  meat,  poultry,  or  fish; 
bread  or  cereals;  vegetables  or  fruits; 
and  dairy  products.  Conunercially 
processed  foods  and  prepared  mixtures 
with  multiple  ingredients  shall  only  be 
counted  in  one  staple  food  category.  For 
example,  foods  such  as  cold  pizza, 
macaroni  and  cheese,  multi-ingredient 
soup,  or  frozen  dinners,  shall  only  be 
counted  as  one  staple  food  item  and  will 
normally  be  included  in  the  staple  food 
category  of  the  main  ingredient  as 
determined  by  FNS.  Hot  foods  are  not 
eligible  for  purchase  with  food  stamps 
and,  therefore,  do  not  qualify  as  staple 
foods  for  the  piupose  of  determining 
eligibility  under  §278.1(b)(l)  of  this 
chapter.  Accessory  food  items 
including,  but  not  limited  to,  coffee,  tea, 
cocoa,  carbonated  and  imcarbonated 
drinks,  candy,  condiments,  and  spices 
shall  not  be  considered  staple  foods  for 
the  pvupose  of  determining  eligibility  of 
any  firm.  However,  accessory  foods  diat 
are  offered  for  sale  in  authorized  retail 
food  stores  are  eligible  food  items  which 
may  be  purchased  with  food  stamp 
benefits. 


PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES.  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
RNANCIAL  INSTmmONS 

3.  hi  §278.1: 

a.  Paragraphs  (b)(l)(i)  and  (b)(l)(ii)  are 
revised; 

b.  Paragraph  (b)(l)(iii)  is  redesignated 
as  paragraph  (b)(l)(v)  and  revised; 

c.  Paragraph  (b)(l)(iv)  is  redesignated 
as  paragraph  (b)(l)(vi)  and  a  heading  is 
added; 

d.  New  paragraphs  (b}(l)(iii)  and 
(b)(l)(iv)  are  added; 


e.  The  first  sentence  of  paragraph 
(q)introductory  text  is  revised  and  a  new 
sentence  is  added  after  the  first 
sentence. 

f.  Paragraph  {q)(3)(iii)  is  amended  by 
removing  the  words  "Secretary  of 
Health  and  Human  Services"  wherever 
they  appear,  and  adding  in  their  place 
the  words  "Commissioner  of  the  Social 
Security  Administration";  and, 

g.  A  new  paragraph  (t)  is  added. 

•  The  revisions  and  additions  read  as 
follows: 

§  278.1    Approval  of  retail  food  stores  and 
wtiolesale  food  concerns. 

*  •         *         •         • 

(b)*** 

(1)  *  •  *  (i)  Retail  food  store.  (A)  An 
establishment  or  house-to-house  trade 
route  shall  normally  be  considered  to 
have  food  business  of  a  natiu«  and 
extent  that  will  effectuate  the  purposes 
of  the  program  if  it  sells  food  for  home 
preparation  and  consumption  and  meets 
one  of  the  following  criteria:  Offer  for 
sale,  on  a  continuous  basis,  a  variety  of 
qualifying  foods  in  each  of  the  four 
categories  of  staple  foods  as  defined  in 
§271.2  of  this  chapter,  including 
perishable  foods  in  at  least  two  of  the 
categories  (Criterion  A);  or  have  more 
than  50  percent  of  the  total  gross  retail 
sales  of  the  establishment  or  route  in 
staple  foods  (Criterion  B). 

(B)  A  retail  food  store  must  meet 
eligibility  determination  factors  which 
may  be  based  on,  but  not  limited  to, 
visual  inspection,  sales  records, 
purchase  records,  counting  of 
stockkeeping  units,  or  other  inventory 
or  accounting  recordkeeping  methods 
that  are  customary  or  reasonable  in  the 
retail  food  industry.  In  determining 
eligibility,  such  information  may  be 
requested  for  verification  purposes,  and 
failiu'e  to  provide  such  documentation 
may  result  in  denial  or  withdrawal  from 
the  program. 

(ii)  Application  of  Criterion  A.  In 
order  to  qualify  under  this  criterion, 
firms  shall: 

(A)  Offer  for  sale  and  normally 
display  in  a  public  area,  qualifying 
staple  food  items  on  a  continuous  basis, 
evidenced  by  having,  on  any  given  day 
of  operation,  no  fewer  than  three 
different  varieties  of  food  items  in  each 
of  the  foiu  staple  food  categories. 
Documentation  to  determine  if  a  firm 
stocks  a  sufficient  amount  of  required 
staple  foods  to  offer  them  for  sale  on  a 
continuous  basis  may  be  required  in 
cases  where  it  is  not  clear  that  the 
requirement  has  been  met.  Such 
documentation  can  be  achieved  through 
store  visits  and/or  verifying  information 
when  requested.  Failure  to  provide 
verifying  information  when  requested  or 
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to  cooperate  with  store  visits  shall  result 
in  the  denial  or  withdrawal  of 
authorization. 

(B)  Offer  for  sale  perishable  staple 
food  items  in  at  least  two  staple  food 
categories.  Perishable  foods  are  items 
which  are  either  frozen  staple  food 
items  or  fresh,  uiuefrigerated  or 
refrigerated  staple  food  items  that  will 
spoil  or  suffer  significant  deterioration 
in  quality  within  2-3  weeks;  and 

(C)  Offer  a  variety  of  staple  foods         * 
which  means  different  types  of  foods, 
such  as  apples,  cabbage,  tomatoes,  and 
squash  in  the  fruit  or  vegetable  staple 
food  category,  or  milk,  cheese,  butter 
and  yogiut  in  the  dairy  category.  Variety 
of  foods  is  not  to  be  interpreted  as 
different  brands,  different  nutrient 
values,  different  varieties  of  packaging, 
or  different  package  sizes.  Similar 
processed  food  items  with  varying 
ingredients  such  as,  but  not  limited  to, 
sausages,  breakfast  cereals,  milk,  sliced 
breads,  and  cheeses,  and  similar 
improcessed  food  items,  such  as,  but  not 
limited  to,  different  varieties  of  apples, 
cabbage,  tomatoes,  or  squash  shall  not 
each  be  considered  as  more  than  one 
staple  food  variety  for  the  purpose  of 
determining  variety.  Multiple  ingredient 
food  items  intended  for  home 
preparation  and  consumption,  such  as, 
but  not  limited  to,  cold  pizza,  macaroni 
and  cheese,  soup,  or  &t)zen  dinners, 
shall  only  be  coimted  as  one  staple  food 
variety  each  and  will  normally  be 
included  in  the  staple  food  category  of 
the  main  ingredient  as  determined  by 
theFNS. 

(iii)  Application  of  Criterion  B.  In 
order  to  qualify  under  this  criterion, 
firms  must  have  more  than  50  percent 
of  their  total  gross  retail  sales  in  staple 
food  sales.  Total  gross  retail  sales  must 
include  all  retail  sales  of  a  firm, 
including  food  and  non-food 
merchandise,  as  well  as  services,  such 
as  rental  fees,  professional  fees,  and 
entertainment/sports/games  income. 
However,  a  fee  directly  connected  to  the 
processing  of  staple  foods,  such  as  raw 
meat,  poultry,  or  fish  by  the  service 
provider,  may  be  calcidated  as  staple 
food  sales  under  Criterion  B. 

(iv)  Ineligible  firms.  Firms  that  do  not 
meet  the  eligibility  requirements  in  this 
section  or  that  do  not  effectuate  the 
purpose  of  the  Food  Stamp  Program 
shall  not  be  eligible  for  program 
participation.  New  applicant  firms  that 
are  found  to  be  ineligible  will  be  denied 
authorization  to  participate  in  the 
program,  and  auUiorized  retail  food 
stores  found  to  be  ineligible  will  be 
withdrawn  from  program  participation. 
Ineligible  firms  under  this  paragraph 
include,  but  are  not  limited  to,  stores 
selling  only  accessory  foods,  including 


spices,  candy,  soft  drinks,  tea,  or  coffee; 
ice  cream  vendors  selling  solely  ice 
cream;  and  specialty  doughnut  shops  or 
bakeries  not  selling  bread.  In  addition, 
firms  that  are  considered  to  be 
restaurants,  that  is,  firms  that  have  more 
than  50  percent  of  their  total  gross  retail 
sales  in  hot  and/or  cold  prepared  foods 
not  intended  for  home  preparation  and 
consumption,  shall  not  qualify  for 
participation  as  retail  food  stores  under 
Criterion  A  or  B.  This  includes  firms 
that  primarily  sell  prepared  foods  that 
are  consiuned  on  the  premises  or  sold 
for  carryout.  Such  firms  may  qualify, 
however,  under  the  special  restaurant 
programs  that  serve  the  elderly, 
disabled,  and  homeless  populations,  as 
set  forth  in  paragraph  (d)  of  this  section. 

(v)  Wholesale  food  concerns. 
Wholesale  food  concerns,  the  primary 
business  of  which  is  the  sale  of  eligible 
food  at  wholesale,  and  which  meet  the 
staple  food  requirements  in  paragraph 
(b)  of  this  section,  shall  normally  be 
considered  to  have  adequate  food 
business  for  the  purposes  of  the 
program,  provided  such  concerns  meet 
the  criteria  specified  in  paragraph  (c)  of 
this  section. 

(vi)  Co-located  wholesale  food 


concerns.  '  ' 

*        *        * 


(q)  *  •  *  With  the  exception  of  EINs 
and  SSNs,  any  information  collected 
from  retail  food  stores  and  wholesale 
food  concerns,  such  as  ownership 
information  and  sales  and  redemption 
data,  may  be  disclosed  for  purposes 
directly  connected  with  the 
administration  and  enforcement  of  the 
Food  Stamp  Act  and  these  regulations, 
and  can  be  disclosed  to  and  used  by 
State  agencies  that  administer  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC).  Such  information  may 
also  be  disclosed  to  and  used  by  Federal 
and  State  law  enforcement  and 
investigative  agencies  for  the  purpose  of 
administering  or  enforcing  other  Federal 
or  State  law,  and  the  regulations  issued 
under  such  other  law.*  *  * 
***** 

(t)  Periodic  notification.  The  FNS  will 
issue  periodic  notification  to 
participating  retail  stores  and  wholesale 
food  concerns  to  clarify  progreun 
eligibility  criteria,  including  the 
definitions  of  "Retail  food  store", 
"Staple  foods",  "Eligible  foods",  and 
"Perishable  foods".  At  a  minimum,  such 
information  will  be  provided  to  stores  at 
the  time  of  authorization, 
reauthorization  and  upon  request. 

§278.6    [Anwfidad] 
4.  In  §278.6: 


a.  Paragraph  (a)  is  amended  by 
removing  the  reference  to  "$10,000" 
and  adding  in  its  place  the  words  "an 
amoimt  specified  in  §3.91(b)(3)(i)  of  this 
title"  and  removing  the  reference  to 
"$20,000"  and  adding  in  its  place  the 
words  "an  amount  specified  in 
§3.91(b)(3)(ii)  of  this  title";  and 

b.  Paragraph  (g)(3)  is  amended  by 
removing  the  reference  to  "$10,000"  in 
the  last  sentence  and  adding  in  its  place 
the  words  "an  amount  specified  in 
§3.91(b)(3)(i)  of  this  tiUe". 

Dated:  January  5,  2001. 

Shiriey  R.  Watkins, 

Under  Secretary,  Food,  Nutrition  and 
Consumer  Services. 

(FR  Doc.  01-957  Filed  1-11-01;  8:45  am] 

BHJJNG  CODE  3410-aO-U 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Part  760 

RIN  056&-AG  39 

Dairy  Indemnity  Payment  Program 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTKM:  Final  rule. 

summary:  This  final  rule  amends  the 
authority  citation  for  the  Dairy 
Indemnity  Pa)mnent  Program  (DIPP) 
regulations  to  cover  the  expenditiire  of 
additional  funds  appropriated  under  the 
Agricultiue,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2001.  The 
DIPP  indemnifies  dairy  farmers  and 
manufactiuers  for  losses  suffered  with 
respect  to  milk  and  milk  products, 
through  no  fault  of  their  own. 
EFFECTIVE  DATE:  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Hill,  Agricultural  Program 
Specialist,  Price  Support  Division,  FSA, 
USDA,  STOP  0512,  1400  Independence 
Avenue,  SW,  Washington,  DC  2P250- 
0512;  telephone  (202)  720-9888;  e-mail 
address  is 
Elizabeth_Hill@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
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to  which  this  rule  applies  are  Dairy 
Indemnity  Payments,  Number  10.053. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Farm  Service  Agency  is  not  required  by 
5  U.S.C.  533  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  hiunan 
environment.  Therefore,  neither  an 
enviroiunental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12988.  To  the  extent 
State  and  local  laws  are  in  conflict  with 
these  regulatory  provisions,  it  is  the 
intent  of  Commodity  Credit  Corporation 
that  the  terms  of  the  regulations  prevail. 
The  provisions  of  this  rule  are  not 
retroactive.  Prior  to  any  judicial  action 
in  a  court  of  competent  jurisdiction, 
administrative  review  under  7  CFR  part 
780  must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  part  760  set 
forth  in  this  final  rule  does  not  contain 
additional  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 
Existing  information  collections  were 
approved  by  OMB  and  assigned  OMB 
Control  Number  0560-0116. 

Background 

The  DIPP  was  originally  authorized 
by  section  331  of  the  Economic 


Opportimity  Act  of  1964.  The  statutory 
authority  for  the  program  was  extended 
several  times.  Funds  were  appropriated 
for  DIPP  by  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Act,  1999,  (the  1999  Act),  Pub.  L.  105-' 
277,  112  Stat.  2681,  and,  more  recently, 
the  Agricultxu^,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2000  (the  2000  Act),  Pub.  L.  106-78, 113 
Stat.  1135,  both  of  which  authorized  the 
program  to  be  carried  out  until  the 
funds  appropriated  were  expended. 
Most  recently,  the  Agricultiue,  Riual 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001  (the  2001 
Act).  Pub.  L.  106-387,  114  Stat  1549 
also  appropriated  funds  and  authorized 
the  program  to  be  carried  out  until  the 
funds  are  expended.  Not  all  the  funds 
appropriated  under  the  previous  Acts 
have  been  expended  and  the  remaining 
funds  are  still  available  in  addition  to 
the  funds  appropriated  imder  the  2001 
Act. 

The  objective  of  DIPP  is  to  indemnify 
dairy  fanners  and  manufacturers  of 
dairy  products  who,  through  no  fault  of 
their  own,  suffer  income  losses  with 
respect  to  milk  or  milk  products 
removed  from  commercial  markets 
because  such  milk  or  milk  products 
contain  certain  harmful  residues.  In 
addition,  dairy  fanners  can  also  be 
indemnified  for  income  losses  with 
respect  to  milk  required  to  be  removed 
from  commercial  markets  due  to 
residues  of  chemicals  or  toxic 
substances  or  contamination  by  nuclear 
radiation  or  fallout. 

The  regulations  governing  the 
program  are  set  forth  at  7  CFR  Part  760. 
This  rule  makes  no  changes  in  the 
provisions  of  the  regulations.  Since  the 
only  piupose  of  this  final  rule  is  to 
revise  the  authority  citation  pursuant  to 
the  2001  Act,  it  has  been  determined 
that  no  further  public  rulemaking  is 
required.  Therefore,  this  final  rule  shall 
become  effective  upon  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  760 

Dairy  products.  Indemnity  payments. 
Pesticides  and  pests. 

Accordingly,  7  CFR  part  760  is 
amended  as  follows: 


PART  760— INDEMNITY  PAYMENT 
PROGRAMS 

Subpart — Dairy  Indemnity  Payment 
Program 

The  authority  citation  for  Subpart — 
Dairy  Indemnity  Payment  Program  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  105-277. 112  Stat.  2681, 
and  Pub.  L.  106-78, 113  Stat.  1135,  and  Pub. 
L.  106-387,  114  Stat.  1549. 

Dated:  January  4,  2001. 
Keith  Kelly. 

Administrator,  Farm  Service  Agency. 

[FR  Doc.  01-1017  Filed  1-11-01;  8:45  am) 

BILLINQ  COOE  3410-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  0&-AEA-04FR] 

Amend  Class  E  Airspace:  Westminster, 
MD 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  at  Clearview  Airpark  (2W2), 
Westminster,  MD.  This  action  is  made 
necessary  by  the  development  of  a 
Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Clearview 
Airpark.  Sufficient  controlled  airspace 
is  needed  to  accommodate  the  SLAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC  December  27, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  11,  2000  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  at  Clearview 
Airpark,  Westminster,  MD  was 
published  in  the  Federal  Register  (65 
FR  54825).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
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proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  the  surface  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H.  dated  September  1,  2000 
and  effective  September  16,  2000,  Tvhich 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be  amended 
in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  frtim  700  ft 
above  the  surface  for  aircraft  conducting 
IFR  operations  at  Clearview  Airpark, 
Westminster,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as^e  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  nde  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 


Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  ft  above  the 
surface  of  the  earth. 


AEA  MD  E5    Westminster  Clearview 
Airpark,  MD  (Revised) 

Clearview  Airpark,  Westminster,  MD 
(Lat.  39°28'01'N/long.  77''1'.03"W) 
Within  a  6.2  mile  radius  of  Clearview 
Airpark  and  within  1.9  miles  each  side  of  the 
136°  bearing  to  the  airport  extending  from  the 
6.2  mile  radius  to  8.7  miles  northwest  of  the 
airport.  This  Class  E  airspace  is  effective  from 
sunrise  to  sunset,  daily. 
*         *         •         •         * 

Issued  in  lamaica.  New  York  on  December 
18,  2000. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-1090  Filed  1-11-01;  8:45  am] 

BILUNO  COOE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30224;  Amdt.  No.  2030] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  ndes  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  fit}m: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Moiuoney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
LJ.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  natiu^,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
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affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  conteiined  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPs  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  rule"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (air). 


Issued  in  Washington,  DC  on  January  5, 
2001. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  LJTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §97.25  LOC,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows: 

January  25,  2001 

White  Plains,  NY,  Westchester  County,  VOR/ 

DME-A,  Amdt  4 
White  Plains,  NY,  Westchester  County,  NDB 

RWY  16,  Amdt  21 
White  Plains,  NY,  Westchester  County, 

RNAV  (GPS)  RWY  16.  Orig 
White  Plains,  NY,  Westchester  County, 

RNAV  (GPS)  RWY  34,  Orig 
White  Plains,  NY,  Westchester  County,  VOR/ 

DME  RNAV  OR  GPS  RWY  34,  Amdt  6 A, 

CANCELLED 

March  22,  2001 

Ruidoso,  NM,  Sierra  Blanca  Regional,  LOC/ 

DME  RWY  24,  Orig-B 
Victoria,  TX,  Victoria  Regional,  VOR  OR  GPS 

RWY  12L,  Amdt  15 

[FR  Doc.  01-1091  Filed  1-11-01;  8:45  am] 
BHXING  COOe  491(K-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30225;  Amdt.  No.  2031] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1 .  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Goverrunent  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
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Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPI.EMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SlAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiu-e,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 


FDC  date 


12/25/DO 
12/29/00 
12/29A)0 
12/29/00 
12/281/00 
12/28/00 
12/28/00 
12/27/00 
12/27/00 
12/27/00 
12/20/00 
t2/2(V00 
12/20AX) 


12/20/00 IL 


State 


NJ 

TX 

TX 

TX 

Wl 

Wl 

Wl 

IN 

IN 

IN 

OH 

IL 

IL 


timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duraUon  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FCD/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  hi  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effiective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regvilation  only  involves  an  established 
body  of  technical  regulations  for  which 
fiwjuent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
RegiUatory  Policies  and  Procedures  (44 


FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January  5, 
2001. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1 .  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Si  97.23, 97.25, 97.27, 97.29,  97.31, 97.33. 
[Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS/DME.  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SL\Ps;  and  §  COPTER  SL\PS. 
Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


City 


Newark 

Brownfield  

Brownfiekj  

Canizo  Sprirtgs 

Rice  Lake 

Rice  Lake 

Wautoma 

Portland 

PofHand 

Portland 

Columbus 

Dekalb 

Dekalb 


Dekalb 


Airport 


Newark  Inti 

Terry  County 

Terry  County 

Dimmit  County  

Rice  Lake  Regkxial-Carl's  FiekJ 
Rne  Lake  Regkxtal-Carl's  FieM 

Wautoma  Muni  

Portand  Muni  

Portland  Muni  

Portland  Muni  

Rickenbacker  IntI  

Dekalb  Taytor  Muni  

Dekalb  Taytor  Muni  


Dekalb  Taytor  Muni  FDC  0/5423 


FDC  number 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


0/5494 
0/5625 
0/5624 
0/5628 
0/5594 
C/5593 
0/5590 
0/5575 
0/5573 
0/5572 
0/5434 
0/5425 
0/5424 


SIAP 


ILS/DME  RWY  22L  ORIG 

GPS  RWY  2  AMDIT  1 

NDB  RWY  2  AMDT  2 

NDB  RWY  31  AMDT  3 

VOR  RWY  1  ORIG 

VOR/DME  RWY  19  ORIG 

GPS  RWY  31  ORIG 

GPS  RWY  27  ORIG 

NDB  RWY  27  AMDT  7 

NDB  OR  GPS  RWY  9  AMDT  2 

ILS  RWY  23L  ORIG-B 

LOC/DME  RWY  2  ORIG 

VOR/DME    OR    GPS    RWY    27 

AMDT  5A 
GPS  RWY  9  AMDT  5A 
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FDC  date 

State 

City 

Airport 

FDC  numt)er 

SIAP 

12/20/00 

IL 

TN 

FL 

FL 

NC 

NC 

NC 
NC 

NC 
WA 
WA 
WA 

Dekalb 

Memphis  

Fort  Lauderdale  

Dekalb  Taylor  Muni  

FDC  0/5422 
FDC  0/5584 
FDC  0/5471 
FDC  0/5470 
FDC  0/5456 
FDC  0/5452 

FDC  0/5451 
FDC  0/5450 

FDC  0/5449 
FDC  0/5407 
FDC  0/5409 
FDC  0/5408 

NDB  RWY  27  AMDT  1 

12/28/00 

12/21/00 

Memphis  IntI  

Fort  Lauderdale-Hollywood  InH  

Fort  Lauderdale-Hollywood  IntI  

Fayetteville  Rgnl/Grannis  Field  

Fayeteville  Rgnl/Grannis  Field  

Fayeteville  Rgnl/Grannis  Field  

Fayetteville  Rgnl/Grannis  Field  

Fayetteville  Rgnl/Grannis  Field  

Renton  Muni 

ILS  RWY  18R  AMDT  12B 
ILS  RWY  27R  AMDT  6 

12/21/00 

Fort  Lauderdale  

LOC  RWY  94  AMDT  4 

12/21/00 

12/21/00 

12/21/00 

12/21/00 

12/21/00 

12/20/00 

Fayetteville 

Fayetteville 

Fayetteville 

Fayetteville 

Fayetteville 

Renton  

Arlington 

Arlington 

ILS  RWY  4  AMDT  14A 

NDB   OR   GPS   RWY  4   AMDT 

14A 
VOR  RWY  4  AMDT  15A 
VOR  OR  GPS  RWY  28  AMDT 

7A 
LOC  BC  RWY  22  AMDT  58 
GPS  RWY  15  ORIG 

12/20/00 

12/20/00 

Arlington  Muni 

Arlington  Muni 

LOC  RWY  34  AMDT  4A 

NDB  OR  GPS  RWY  34  AMDT  3 

[PR  Doc.  01-1092  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  4910-1»-M 

SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  401 ,  402  and  403 

RIN  0960-AE95 

Testimony  by  Employees  and  the 
Production  of  Records  and  Information 
In  Legal  Proceedings 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rule. 

summary:  The  Social  Security 
Administration  (SSA)  is  implementing 
procedures  governing  testimony  by  SSA 
employees  and  the  production  of  official 
records  and  information  in  legal 
proceedings  to  which  SSA  is  not  a 
party.  This  rule  provides  procedures, 
requirements,  and  information  on  how 
SSA  will  handle  these  matters  and 
expressly  prohibits  any  production  or 
testimony  except  as  approved  by  the 
Commissioner  of  Social  Security  or  as 
Federal  law  otherwise  provides.  This 
rule  conserves  and  ensures  more 
efficient  use  of  SSA's  resources  in 
meeting  the  Agency's  mission,  promotes 
consistency  in  decisionmaking, 
minimizes  the  possibility  of  involving 
SSA  in  issues  not  related  to  its  mission, 
maintains  SSA's  impartiality,  protects 
sensitive  and  confidential  information 
and  the  deliberative  processes  of  SSA, 
and  enhances  SSA's  ability  to  respond 
efficiently  to  requests  for  records, 
information,  or  testimony  in  a  legal 
proceeding. 

EFFECTIVE  DATE:  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Howard,  Attorney,  Office  of  General 
Law,  Office  of  the  General  Counsel, 
Room  617  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401,  (410)  966-1817,  for 
information  about  this  rule.  For 
information  on  eligibility  or  claiming 


benefits,  call  our  national  toll-free 
number,  1-800-772-1213  or  TTY  1- 
800-325-0778. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10,  2000,  SSA  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  proposing  to 
establish  procedures  governing 
testimony  by  SSA  employees  and  the 
production  of  official  records  and 
information  in  legal  proceedings  to 
which  SSA  is  not  a  party  (65  FR  30037- 
30043).  Prior  to  March  31, 1995,  SSA 
was  part  of  the  Department  of  Health 
and  Human  Services  (DHHS)  and 
followed  the  DHHS  regulations  at  45 
CFR  part  2  regarding  these  matters.  The 
Social  Security  Independence  and 
Program  Improvetoents  Act  of  1994 
(SSIPIA),  Pub.  L.  103-296,  established 
SSA  as  an  independent  agency  in  the 
executive  branch  of  the  Federal 
Government  effective  March  31, 1995, 
and  vested  general  regulatory  authority 
in  the  Commissioner  of  Social  Security 
(the  Commissioner).  Under  sec.  106(b) 
of  the  SSIPIA,  DHHS  regulations  in 
effect  immediately  before  March  31, 
1995,  that  relate  to  functions  vested  in 
the  Commissioner  by  reason  of  SSA's 
independence,  continue  to  apply  to  SSA 
until  the  Commissioner  modifies, 
suspends,  terminates,  or  repeals  them. 
This  rule  establishes  a  new  Part  403  of 
our  regulations,  which  sets  forth  the 
SSA  rules  for  responding  to  requests  for 
information,  records,  or  testimony  in 
legal  proceedings.  The  DHHS 
regulations  at  45  CFR  part  2  will  no 
longer  apply  to  SSA. 

This  rule,  issued  under  the  authority 
of  5  U.S.C.  301,  is  similar  to  rules  issued 
by  numerous  Government  agencies  and 
departments.  Section  301  of  Title  5,  the 
"housekeeping  statute,"  authorizes  the 
head  of  an  executive  agency  to  issue 
"regulations  for  the  government  of  his 
department,  the  conduct  of  its 
employees,  the  distribution  and 


performance  of  its  business  and  the 
custody,  use,  and  preservation  of  its 
records,  papers,  and  property."  In 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951),  the  Supreme  Court 
upheld  the  authority  of  Federal  agencies 
to  establish  procedures  pursuant  to 
§  301  similar  to  those  established  here. 
Federal  courts  have  consistently  held 
that  a  person  seeking  testimony  or 
records  fi'om  an  agency  must  comply 
with  the  agency's  "Touhy  regulation" 
before  seeking  judicial  enforcement  of  a 
subpoena.  In  addition,  under  §  702(a)(5) 
of  the  Social  Security  Act,  42  U.S.C. 
§  902(a)(5),  the  Commissioner  has 
authority  to  promulgate  regulations 
necessary  to  the  efficient  administration 
of  SSA  functions. 

In  the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
May  10,  2000,  SSA  requested  comments 
by  July  10,  2000.  SSA  received  three 
comments  on  the  proposed  rule. 

One  commenter  raised  several  issues 
concerning  health  and  safety  in  Social 
Seciu-ity  offices.  He  essentially 
recommended  that  we  revise  the  rule  to 
allow  testimony  from  employees  in 
every  case  involving  the  health  and 
safety  of  our  employees.  We  share  the 
commenter's  general  concerns  about  the 
importance  of  workplace  safety. 
However,  we  are  not  adopting  his 
recommendation  because  we  believe 
that  the  rule  addresses  his  concerns. 

The  commenter  first  noted  that 
United  States  Attorneys'  Offices  may 
decline  prosecution  in  situations  where 
an  employee  is  threatened  or  assaulted 
at  work.  In  such  situations,  the 
employee  often  files  charges  with  the 
local  police  and  the  matter  proceeds  in 
state  court.  He  recommended  that  we 
clarify  that  testimony  of  the  employee 
and  employee-witnesses  requires  no 
prior  approval  in  such  cases.  However, 
section  403.115(b)(7)  renders  the 
procedural  requirements  established  in 
this  rule  inapplicable  to  state  or  local 
law  enforcement  proceedings  related  to 
threats  or  acts  against  SSA  or  its 
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employees.  In  such  circiunstances,  our 
employees  may  be  released  to  testily 
without  requiring  the  prosecutor  to 
make  a  request  pursuant  to  this  rule. 

The  commenter's  next  concern 
involves  the  situation  where  an 
employee  is  injured  outside  of  work.  In 
this  situation,  the  employee's  own 
testimony  would  be  based  on  matters 
unrelated  to  his  or  her  actual  work 
activities;  therefore,  no  request  pursuant 
to  this  rule  would  be  necessary  for  that 
employee's  testimony.  However,  this 
rule  is  intended  precisely  for  the 
situation  where  one  of  the  parties  to  this 
private  lawsuit  seeks  the  testimony  of 
another  Social  Security  employee.  If  the 
testimony  of  the  other  employee 
depends  on  information  obtained  in  the 
course  of  Social  Security  business,  we 
believe  it  is  appropriate  for  the  party 
requesting  such  testimony  to  proceed 
imder  this  rule. 

The  conunenter  also  suggested  that  in 
situations  where  an  employee  is  injured 
and  required  to  go  through  a  Federal 
workers  compensation  proceeding,  we 
should  routinely  allow  employee 
testimony.  We  believe  that  this  concern 
is  addressed  by  section  403.115(b)(7), 
which  renders  the  procedural 
requirements  estabhshed  in  this  rule 
inapplicable  in  cases  where  Federal  law 
or  regulations  require  employees  to 
provide  testimony.  In  such  cases,  our 
employees  can  be  released  to  testify 
without  reqiiiring  the  individual  seeking 
such  testimony  to  make  a  request 
pursuant  to  this  rule. 

The  commenter's  final  concern  was 
that  employees  should  be  allowed  to 

f)rovide  testimony  in  a  product  liability 
awsuit  involving  equipment  used  on 
the  job  for  Social  Security.  We  believe 
that  it  is  particularly  appropriate  to 
apply  the  procedures  established  in 
these  regulations  to  this  kind  of  case. 
The  Commissioner  must  consider  the 
various  factors  articulated  in  this  rule 
and  the  particular  facts  surrounding  a 
request  for  testimony  in  a  case  such  as 
this.  Whether  to  provide  testimony  and 
the  form  of  that  testimony  should  be  left 
to  the  Commissioner  to  decide  on  a 
case-by-case  basis. 

Another  conunenter,  concerned  about 
fraud  and  misinformation  in  domestic 
support  cases,  suggested  that  it  would 
always  be  in  SSA's  interests  to  provide 
records  and  testimony  in  legal 
proceedings  where  doing  so  could 
prevent  improper  payments  of  public 
benefits  or  improper  support  payments. 
SSA  places  a  high  premium  on 
preventing  program  fraud  and 
safeguarding  the  trust  funds.  However, 
as  noted  in  the  preamble  to  the 
proposed  rule,  SSA  must  balance  other 
important  interests  with  the  need  for 


program  integrity  when  assessing  a 
request  for  testimony  or  records.  Among 
these  interests  are  minimizing  the 
possibility  of  involving  SSA  in  issues 
not  related  to  its  mission,  maintaining 
SSA's  impartiality,  and  protecting 
sensitive  and  confidential  information 
and  the  deliberative  processes  of  SSA. 
To  the  extent  that  the  conunenter  is 
suggesting  that  SSA  should  consider 
fraud  prevention  and  program  integrity 
when  it  determines  whether  to  release 
records  or  authorize  testimony,  we 
agree.  Current  disclosiue  regulations 
permit  disclosures  to  law  enforcement 
officials  when  necessary  to  investigate 
or  prosecute  frau4  or  other  criminal 
activity  involving  the  social  security 
program.  See  20  CFR  401.155(c). 
Moreover,  this  final  rule  already 
includes  among  the  items  the 
Commissioner  will  consider  when 
evaluating  whether  to  grant  a  request  for 
testimony,  "Whether  you  need  the 
testimony  to  prevent  fraud  or  similar 
misconduct."  20  CFR  403.130(k). 
However,  if  the  conunenter  is  suggesting 
that  a  general  exclusion  from  these  rules 
should  apply  to  all  requests  arising  out 
of  domestic  support  cases  or  any  other 
cases  where  a  party  alleges  fraud,  we 
disagree.  Such  an  exclusion  could  harm 
other  important  SSA  interests,  including 
those  listed  above.  We,  therefore,  have 
not  made  any  changes  in  the  regulations 
to  address  this  comment. 

The  third  conunenter  noted 
that§  403.110  includes  State  agency 
employees  and  consultative  examiners 
(C^)  as  persons  subject  to  SSA 
jurisdiction  and  control  and,  therefore, 
covered  by  this  rule.  She  expressed 
concern  that  the  rule  does  not  explain 
the  procedures  these  individuals  must 
follow  when  they  receive  a  direct 
request  for  testimony  and  suggested  that 
we  include  provisions  directing  State 
agency  employees  and  CEs  to  forward 
all  requests  to  SSA.  As  a  general  matter, 
we  will  provide  procedures  applicable 
to  various  parties  affected  by  this  rule 
through  internal  program  instructions. 
However,  we  also  note  that,  while  all 
employees  (including  State  agency 
personnel  and  CEs)  will  be  forwarding 
applications  submitted  imder  this  rule 
to  SSA  headquarters  for  a  decision  on 
whether  to  permit  the  testimony,  neither 
SSA  nor  the  Department  of  Justice  can 
provide  State  or  private  personnel  with 
legal  representation. 

Explanation  of  Final  Rule 

SSA  administers  a  wide  variety  of 
programs  that  affect  almost  50  million 
beneficiaries  and  the  general  public. 
SSA  maintains  records  on  virtually 
every  individual  in  the  United  States. 
The  dociunents  that  SSA  obtains  or 


generates  and  our  employees'  expertise 
frequently  are  sought  for  use  in  legal 
proceedings  in  which  SSA  is  neither 
involved  nor  has  an  interest.  Each  year, 
SSA  receives  thousands  of  requests  for 
records  and  testimony.  This  rule 
establishes  SSA  policies  and  procedures 
applicable  to  requests  for  official 
Agency  information,  records,  or 
testimony  in  legal  proceedings. 

Scope 

With  some  limited  exceptions,  this 
rule  applies  to  all  requests  arising  out  of 
a  legal  proceeding  for: 

(1)  SSA  information  or  records;  or 

(2)  Testimony  from  SSA  employees 
concerning  information  acquired  while 
performing  official  duties  or  because  of 
the  employees'  official  capacity. 

A  request  for  both  testimony  and 
records  or  other  information  is  treated 
as  two  separate  requests— one  for 
testimony  and  one  for  records  or  other 
information — because  some  procediues 
apply  only  to  requests  for  testimony. 

This  rule  applies  to  a  broad  range  of 
legal  proceedings.  It  adopts  the 
definition  of  "record"  found  in  SSA 
disclosure  regiilations;  clarifies  that 
"testimony"  encompasses  all  types  of 
sworn  statements;  and  expands  the 
definition  of  SSA  "employee"  to 
include  past  employees,  persons  acting 
on  the  Agency's  behalf,  and  persons 
subject  to  the  Agency's  disclosure 
regulations. 

Note:  These  definitions  do  not  expand  the 
Federal  Government's  obligation  to  provide 
legal  representation. 

This  rule  explains  that  SSA 
employees  may  disclose  records  or  other 
information  only  as  permitted  under  the 
Agency's  disclosure  regulations  and 
explains  that  SSA  employees  may 
provide  testimony  (even  testimony 
related  to  records  that  the  Agency  may 
disclose)  only  with  the  Conunissioner's 
explicit  approval.  The  Commissioner 
may  delegate  this  authority. 

"This  rule  does  not  apply  to  requests 
for  testimony: 

•  In  an  SSA  administrative 
proceeding; 

•  Related  to  a  case  to  which  SSA  is 
a  party; 

•  From  the  United  States  Department 
of  Justice; 

•  In  a  criminal  proceeding  to  which 
the  United  States  is  a  party; 

•  In  a  legal  proceeding  initiated  by 
state  or  local  authorities  arising  from  an 
investigation  or  audit  initiated  by,  or 
conducted  in  cooperation  with,  SSA's 
Office  of  the  Inspector  General; 

•  From  either  house  of  Congress; 

•  In  a  law  enforcement  proceeding 
related  to  threats  or  acts  against  SSA.  its 
employees,  or  its  operations;  or 
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•  Where  Federal  law  or  regulations 
expressly  require  a  Federal  employee  to 
provide  testimony. 

These  exceptions  refine  those  listed  in 
the  DHHS  regulations  to  focus  more  on 
specific  SSA  goals.  For  example,  instead 
of  the  broad  exceptions  related  to 
criminal  or  civil  proceedings  where  the 
United  States  or  any  Federal  agency  is 
a  p^rty  (45  CFR  §  2.1(d)(1)),  we  provide 
more  specific  exceptions  related  to  cases 
where  SSA  is  a  party,  requests  from  the 
Department  of  Justice,  and  criminal 
proceedings  to  which  the  United  States 
is  a  party.  These  changes  address  SSA's 
goals  of  full  participation  in  cases  when 
it  is  a  party,  and  full  cooperation  and 
comity  with  the  Agency's  legal 
representatives  (the  Department  of 
Justice).  At  the  same  time,  the  more 
narrowly  tailored  exceptions  advance 
SSA  goals  of:  (1)  Not  providing  any 
unfair  advantage  to  private  litigants 
related  to  SSA  testimony,  and  (2) 
making  a  full  and  fair  evaluation  of  each 
applicant's  need  for  testimony. 
Similarly,  we  have  not  included  the 
exceptions  found  in  the  DHHS 
regulations  that  concern  DHHS  agencies 
and  employees,  and  we  have  clarified 
the  relationship  between  this  rule  and 
SSA's  disclosure  regulations  (20  CFR 
parts  401  and  402)  and  added 
exceptions  to  enhance  our  ability  to 
assist  those  protecting  and  furthering 
the  interests  of  SSA. 

Certification 

Because  we  can  certify  copies  of 
records  in  SSA's  possession,  the 
Commissioner  generally  will  not 
authorize  testimony  intended  only  to 
authenticate  those  records.  We  have 
adopted  certification  rules  different 
from  those  in  the  DHHS  regulations  to 
explain  that  SSA  will  not  certify  copies 
of  records  that  have  been  released 
previously  or  have  been  otherwise 
outside  SSA's  control. 

fees 

We  charge  a  fee  for  production  of 
records  or  information  and  certification. 
The  fee  schedules  for  these  services  are 
established  in  20  CFR  §§  401.95, 
402.155-185,  as  appropriate.  We  will 
also  charge  for  testimony.  These  fees 
will  be  calculated  to  reimbiuse  the 
Federal  Government  for  the  full  cost  of 
providing  testimony,  such  as,  but  not 
limited  to,  salary  or  wages  of  the 
witness  for  time  needed  to  prepare  for 
testimony,  any  necessary  travel  time,    • 
and  the  cost  of  travel  and  attendance  at 
the  legal  proceeding. 


Relation  to  SSA  Disclosure  Regulations 
(20  CFR  parts  401  and  402) 

The  DHHS  regulations  at  45  CFR  part 
2  do  not  apply  to  matters  covered  in  the 
SSA  disclosiue  regulations  at  20  CFR 
part  401.  See  45  CFR  §  2.1(d)(6).  Part 
403  applies  to  such  matters  to  the  extent 
necessary  to  ensiue  that  requests  for 
testimony  related  to  records  receive  the 
same  treatment  as  other  requests  for 
testimony  and  to  provide  notice  to 
requesters  or  courts  when  current  law 
prohibits  the  disclosure  of  a  requested 
record. 

Nothing  in  this  rule  affects  the 
application  of  the  rules  in  SSA's 
disclosure  regulations.  As  provided  in 
§403.105,  if  you  request  records  or 
information  in  any  legal  proceeding 
covered  by  this  rule,  SSA  employees 
will  not  disclose  the  requested  records 
or  information  unless  authorized  by 
SSA  disclosure  regulations.  If  the 
disclosure  is  not  authorized,  the 
decision  to  deny  the  request  would  be 
made  by  the  appropriate  SSA  official 
under  the  SSA  disclosiure  regulatioiis. 
However,  if  disclosing  is  not  authorized 
and  your  request  states  that  a  response 
is  due  on  a  particular  date,  we  will 
make  every  reasonable  effort  to  provide 
you  with  the  written  notification 
described  in  §  403.145  on  or  before  the 
specified  date.  We  will  also  send  you 
any  notices  required  by  part  401  or  402. 
If  disclosure  of  records  or  information  is 
authorized  by  the  disclosure  regulations 
but  you  request  testimony  concerning 
those  matters,  your  request  will  be 
subject  to  the  process  for  applying  for 
testimony  described  in  §§403.120 
through  403.140.  By  focusing  a 
requestor  on  the  disclosure  regulations 
(which  usually  require  the  consent  of 
the  individual  to  whom  the  requested 
record  pertains)  and  the  procedures  for 
obtaining  the  Commissioner's 
permission  for  testimony,  this  rule 
emphasizes  the  most  efficient  means  for 
obtaining  information,  records,  or 
testimony. 

Subpoenas  Duces  Tecum 

Under  the  DHHS  regulations, 
subpoenas  duces  tecum  were  deemed  to 
be  requests  for  records  under  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  and  were  to  be  processed 
under  the  DHHS  FOIA  regulations.  See 
45  CFR  2.5.  SSA  has  concluded  that  a 
more  useful  approach  given  the  nature 
of  SSA's  records  and  operations  is  to 
treat  subpoenas  duces  tecum  as  requests 
for  records  within  the  scope  of  this  rule. 
Accordingly,  SSA  will  apply  the 
procedxu-es  in  this  rule  in  responding  to 
such  subpoenas  duces  tecum.  We  are 
deleting  the  last  sentence  of  the 


definition  of  "request"  in  20  CFR  402.30 
to  clarify  that  subpoenas  will  not  be 
treated  as  FOIA  requests. 

Procedures  for  Requesting  Testimony 

In  §  403.120,  we  explain  the  process 
for  requesting  testimony.  We  have 
changed  the  procedures  used  under  the 
DHHS  regulations  for  requesting 
testimony  from  an  SSA  employee  to 
standardize  the  procedures  and  to  make 
them  more  administratively  efficient. 

To  obtain  the  testimony  of  an  SSA 
employee  in  a  legal  proceeding,  you 
must  file  a  written  application.  As  in  the 
DHHS  regulations,  this  rule  requires 
that  the  application  set  out  the  nature  of 
the  testimony  sought,  explain  why  the 
information  is  not  available  by  other 
means,  and  explain  why  it  is  in  SSA's 
interest  to  provide  the  testimony.  In 
addition,  this  rule  requires  you  to 
explain  in  the  application  the  relevance 
of  the  testimony  to  the  issues  involved 
in  the  legal  proceeding  and  state  the 
date  and  time  when  you  need  the 
testimony  and  the  location  where  the 
testimony  would  be  presented.  Another 
change  from  the  DHHS  regulations  is 
that  diis  rule  requires  you  to  submit  the 
application  for  testimony  to  us  at  least 
30  days  in  advance  of  the  date  when 
you  need  the  testimony,  or  explain  in 
your  application  why  your  application 
is  not  timely  and  why  it  is  in  SSA's 
interest  to  review  the  untimely 
application.  Failiue  to  submit  a 
complete  and  timely  application  could 
result  in  the  denial  of  the  application  or 
could  delay  the  decision  on  the 
application. 

Unlike  the  DHHS  regulations,  this 
rule  establishes  a  central  address  for  all 
applications  for  testimony  by  SSA 
employees  for  use  in  legal  proceedings. 
This  rule  requires  that  all  applications 
(except  applications  involving  the 
Office  of  the  Inspector  General)  be  sent 
to  oiu  Office  of  the  General  Coimsel  in 
Baltimore,  Maryland.  By  using  a  central 
location,  we  can  issue  quicker  responses 
and  handle  applications  more  efficiently 
and  consistently. 

Deciding  Whether  To  Approve  an 
Application  for  Testimony — Factors  We 
Consider 

Once  we  receive  a  complete 
application  for  testimony  under  this 
rule,  the  Commissioner  will  consider 
whether  to  approve  it.  The  Office  of  the 
General  Coxuisel  or  another  component 
of  SSA  may  review  your  application.  In 
consultation  with  these  offices,  the 
Commissioner  will  make  a  final 
decision  on  your  application  and  notify 
you  of  that  decision.  See  §403.135.  To. 
decide  whether  to  approve  the 
application,  and  therefore  to  authorize 
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an  SSA  employee  to  provide  lestimony, 
the  Commissioner  will  consider  a 
number  of  factors,  such  as: 

•  Whether  providing  the  testimony 
would  violate  a  statute,  Executive 
Order,  or  regulation; 

•  Whether  providing  the  testimony 
will  put  confidential,  sensitive,  or 
privileged  information  at  risk; 

•  Whether  providing  the  testimony 
would  unduly  expend  for  private 
purposes  the  resources  of  the  United 
States  (including  the  time  of  SSA 
employees  otherwise  needed  for  official 
duties); 

•  Whether  the  testimony  is  available 
in  a  less  biu'densome  form  or  firom 
another  source; 

•  Whether  the  testimony  sought  is 
limited  to  the  purpose  of  the  request; 

•  Whether  you  previously  have 
requested  the  same  testimony  in  the 
same  or  a  related  proceeding; 

•  Whether  providing  the  testimony  is 
in  SSA's  interest; 

•  Whether  providing  the  testimony  is 
consistent  with  SSA's  policy  of 
impartiality  among  private  Utigants; 

•  Whether  another  government 
agency  is  involved  in  the  proceeding; 

•  Whether  you  need  the  testimony  to 
prevent  fraud  or  similar  misconduct; 
and 

•  Whether  providing  the  testimony 
sought  is  necessary  to  prevent  a 
miscarriage  of  justice  or  to  preserve  the 
rights  of  an  accused  individual  to  due 
process  in  a  criminal  proceeding. 

See  §403.130. 

Under  this  rule,  if  the  Commissioner 
approves  your  application,  the 
Commissioner  decides  the  form  by 
which  SSA  will  provide  the  testimony. 
For  example,  if  the  Commissioner 
decides  that  SSA  can  meet  your  needs 
satisfactorily  with  a  sworn  written 
statement,  he  or  she  will  not  authorize 
oral  testimony. 

Pn>cedures  When  the  Commissioner 
Has  Not  Approved  the  Application  for 
Testimony  or  When  Disclosure  Is  Not 
Authorized 

Under  the  DHHS  regulations,  if  the 
Agency  head  denied  approval  for  an 
employee  to  comply  with  a  subpoena 
for  testimony,  or  did  not  act  by  the 
return  date  in  the  subpoena,  the 
employee  was  to  appear  at  the  stated 
time  and  place  unless  advised  by  the 
Office  of  \he  General  Coimsel  that 
responding  to  the  subpoena  would  be 
inappropriate.  The  only  actions  the 
employee  was  authorized  to  take  at  this 
appearance  were  to  provide  a  copy  of 
the  regulations  and  to  respectfully 
decline  to  testify  or  produce  any 
documents.  See  45  CFR  §  2.4(b).  Our 
experience  suggests  that  under  the  prior 


procedures,  SSA  incurred  the 
substantial  cost  of  sending  individuals 
to  hearings,  and  that  these  appearances 
did  not  provide  any  significant  service 
or  information  to  the  tribimal  or  the 
parties  involved. 

Section  403.145  provides  that,  in 
cases  where  the  Commissioner  has  not 
authorized  testimony  or  SSA  caiuiot 
respond  to  a  request  by  the  date 
specified  in  the  application,  SSA  will 
make  every  reasonable  effort  to  provide 
a  statement  to  the  requesting  party  and/ 
or  the  court  or  other  tribunal  conducting 
the  proceeding  by  the  specified  date. 
The  statement  will  explain  the 
following:  compliance  with  the  request 
is  not  authorized  without  the 
Commissioner's  approval  and  approval 
has  not  yet  been  given;  the  requirements 
for  obtaining  approval;  and,  if  the 
request  complies  with  §403.120,  the 
estimated  time  necessary  for  reaching  a 
decision. 

If  20  CFR  part  401  or  402  does  not 
authorize  disclosiu^  of  the  requested 
records  or  information,  the  statement 
will  explain  the  requirements  for 
disclosure.  Generally,  if  a  response  to  a 
request  for  information,  records,  or 
testimony  is  due  before  the  conditions 
of  this  Part  or  20  CFR  part  401  or  402 
are  met,  no  SSA  employee  will  appear 
before  the  tribunal  or  the  parties 
involved  in  the  proceeding. 

Waiving  the  Requirements  of  This  Rule 

Under  certain  circumstances,  this  rule 
permits  the  Commissioner  to  grant  an 
exception  from  any  requirement  related 
to  yoiu  application  for  testimony.  For 
example,  §  403.120(b)  provides  that  if 
you  apply  for  testimony  by  an  SSA 
employee,  you  must  submit  the 
application  at  least  30  days  before  the 
date  the  testimony  is  needed.  If, 
however,  the  Commissioner  believes 
that  a  waiver  of  this  requirement  would 
be  in  SSA's  interests  or  would  be 
necessary  to  prevent  a  miscarriage  of 
justice,  he  or  she  may  grant  an 
exception.  In  addition,  SSA  employees 
may  resolve  requests  for  information 
informally  (as  they  currently  do  in  the 
ordinary  course  of  business)  by  writing 
letters  to  claimants  or  other  members  of 
the  public  explaining  procediues  or 
other  matters  encompassed  by  the 
Social  Security  Act.  Such  letters  may 
include  information  about  an 
individual,  if  that  person  has  provided 
written  consent  to  disclosure  as 
required  in  20  CFR  part  401.  Such 
informal  activity  is  not  a  waiver  of  the 
procedures  described  in  this  rule  since 
it  does  not  involve  a  sworn  statement  by 
an  SSA  employee,  but  is  an  alternative 
means  of  assisting  a  person  without 
providing  employee  testimony. 


Requests  Involving  the  Office  of  the 
Inspector  General 

This  rule  provides  that  if  you  seek 
records  or  information  of  the  Office  of 
the  Inspector  General  or  the  testimony 
of  an  employee  of  the  Office  of  the 
Inspector  General,  the  regulations  in 
Part  403  apply  with  two  exceptions.  The 
Inspector  Gleneral  or  his  or  her  designee 
will  make  any  determination  that  the 
Commissioner  would  make.  A  separate 
address  is  provided  for  requests  for 
Office  of  the  Inspector  General  records 
or  information  or  applications  for  the 
testimony  of  an  employee  of  the  Office 
of  the  Inspector  General. 

Procedural  Nature  of  the  Regulations 

This  rule  is  procediu^l.  not 
substantive.  Nevertheless,  failure  to 
comply  with  the  procedures  may  be  a 
basis  for  denying  a  request.  This  rule 
does  not  create  a  right  to  obtain 
information,  records,  or  the  testimony  of 
an  SSA  employee  nor  does  it  create  any 
additional  right  or  privilege  not  already 
available  to  SSA  to  deny  such  a  request. 
Furthermore,  this  rule  creates  no 
independent  right  of  action  against  SSA 
or  any  of  its  employees. 

Changes  to  20  CFR  Part  401 

We  are  adding  a  new  paragraph  (c)  to 
20  CFR  401.180.  That  regulation 
contains  SSA's  rules  on  disclosiu^  of 
information  about  individuals  imder 
court  order  or  subpoena.  New  paragraph 
(c)  contains  a  cross-reference  to  the  new 
regulations  contained  in  Part  403. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 
We  have  also  determined  that  this  rule 
meets  the  plain  language  requirement  of 
Executive  Order  12866  and  the 
President's  Memorandum  of  June  1, 
1998. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  contain  reporting 
requirements  in  section  403.120(a),  (b), 
and  (c).  which  establish  the 
requirements  for  applying  for  the 
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testimony  of  an  SSA  employee.  We  have 
the  clearance  from  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  44  U.S.C.  3507,  as 
amended  by  section  2  of  the  Paperwork 
Reduction  Act  of  1995,  to  collect  this 
information.  The  OMB  clearance 
number  is  0960-0619.  The  clearance 
expires  on  September  30,  2003. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  Medicare-Hospital 
Insurance;  93.774  Medicare-Supplementary 
Medical  Insurance;  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.003  Special 
Benefits  for  Persons  Aged  72  and  Over; 

96.004  Social  Security-Survivors  Insurance: 

96.005  Special  Benefits  for  Disabled  Coal 
Miners;  and  96.006  Supplemental  Security 
Income) 

List  of  Subjects 

20  CFR  Part  401 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy 

20  CFR  Part  402 

Administrative  practice  and 
procediue.  Freedom  of  information 

20  CFR  Part  403 

Courts.  Government  employees 

Dated:  January  4.  2001. 
Kenneth  S.  ^pfel, 
Commissioner  of  Social  Security. 

For  reasons  set  out  in  the  preamble. 
Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations  is  eimended  as 
follows: 

PART  401— PRIVACY  AND 
DISCLOSURE  OF  OFFICIAL  RECORDS 
AND  INFORMATION 

1.  The  authority  citation  for  Part  401 
continues  to  read  as  follows: 

Authority:  Sees.  205.  702(a)(5).  1106.  and 
1141  of  the  Social  Security  Act  (42  U.S.C. 
405.  902(a)(5).  1306,  and  1320b— 11):  5 
U.S.C.  552  and  552a;  8  U.S.C.  1360;  26  U.S.C. 
6103;  30  U.S.C.  923. 

2.  Section  401.180  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§401.180    Courts. 


(c)  Other  regulations  on  testimony 
and  production  of  records  in  legal 
proceedings.  See  Part  403  of  this  chapter 
for  additional  rules  covering  disclosure 
of  information  and  records  governed  by 
this  part  and  requested  in  connection 
with  legal  proceedings. 


PART  402— AVAILABILITY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBUC 

3.  The  authority  citation  for  Part  402 
continues  to  read  as  follows: 

Authority:  Sees.  205,  702(a)(5).  and  1106  of 
the  Social  Security  Act  (42  U.S.C.  405, 
902(a)(5),  1306);  5  U.S.C.  552  and  552a:  8 
U.S.C.  1360:  18  U.S.C.  1905;  26  U.S.C.  6103; 
30  U.S.C.  923b:  31  U.S.C.  9701:  E.O.  12600. 
52  FR  23781,  3  CFR.  1987  Comp.,  p.  235. 

4.  Section  402.30  is  amended  by 
revising  the  definition  of  request  to  read 
as  follows: 

§402.30    [Amended] 

Request  means  asking  for  records, 
whether  or  not  you  refer  specifically  to 
the  FOIA.  Requests  from  Federal 
agencies  and  court  orders  for  documents 
are  not  included  within  this  definition. 
***** 

5.  A  new  part  403  is  added  to  read  as 
follows: 

PART  403— TESTIMONY  BY 
EMPLOYEES  AND  THE  PRODUCTION 
OF  RECORDS  AND  INFORMATION  IN 
LEGAL  PROCEEDINGS 

Sec. 

403.100    When  can  an'SSA  employee  testify 

or  produce  information  or  records  in 

legal  proceedings? 
403.105    What  is  the  relationship  between 

this  part  and  20  CFR  parts  401  and  402? 
403.110    What  special  definitions  apply  to 

this  part? 
403.115    When  does  this  part  apply? 
403.120    How  do  you  request  testimony? 
403.125    How  will  we  handle  requests  for 

records,  information,  or  tfestimony 

involving  SSA's  Office  of  the  Inspector 

General? 
403 . 1 30    What  factors  may  the 

Commissioner  consider  in  determining 

whether  SSA  will  grant  your  application 

for  testimony? 
403.135    What  happens  to  your  application 

for  testimony? 
403. 140    If  the  Commissioner  authorizes 

testimony,  what  will  be  the  scope  and 

form  of  that  testimony? 
403.145    What  will  SSA  do  if  you  have  not 

satisfied  the  conditions  in  this  part  or  in 

20  CFR  part  401  or  402? 
403.150     Is  there  a  fee  for  our  services? 
403.155    Does  SSA  certify  records? 

Authority:  Sees.  702(a)(5)  and  1106  of  the 
Act,  (42  U.S.C.  902(a)(5)  and  1306):  5  U.S.C. 
301:31  U.S.C.  9701. 

§  403.1 00    When  can  an  SSA  employee 
testify  or  produce  information  or  records  in 
legal  proceedings? 

An  SSA  employee  can  testify 
concerning  any  function  of  SSA  or  any 
information  or  record  created  or 
acquired  by  SSA  as  a  result  of  the 
discharge  of  its  official  duties  in  any 
legal  proceeding  covered  by  this  part 


only  with  the  prior  authorization  of  the 
Commissioner.  An  SSA  employee  can 
provide  records  or  other  information  in 
a  legal  proceeding  covered  by  this  part 
only  to  the  extent  that  doing  so  is 
consistent  with  20  CFR  parts  401  and 
402.  A  request  for  both  testimony  and 
records  or  other  information  is 
considered  two  separate  requests — one 
for  testimony  and  one  for  records  or 
other  information.  SSA  maintains  a 
policy  of  strict  impartiality  with  respect 
to  private  litigants  and  seeks  to 
minimize  the  disruption  of  official 
duties. 

§  403.1 05    Wtiat  is  the  relationship  between 
this  part  and  20  CFR  parts  401  and  402? 

(a)  General.  Disclosure  of  SSA's 
records  and  information  contained  in 
those  records  is  governed  by  the 
regulations  at  20  CFR  parts  401  and  402. 
SSA  employees  will  not  disclose 
records  or  information  in  any  legal 
proceeding  covered  by  this  part  except 
as  permitted  by  20  CFR  parts  401  and 
402. 

(b)  Requests  for  information  or 
records  that  do  not  include  testimony. 

(1)  If  you  do  not  request  testimony, 
§§403.120-403.140  do  not  apply. 

(2)  If  20  CFR  part  401  or  402  permits 
disclosure  to  you  of  any  requested 
record  or  information,  we  will  make 
every  reasonable  effort  to  provide  the 
disclosable  information  or  record  to  you 
on  or  before  the  date  specified  in  your 

-  request. 

(3)  If  neither  20  CFR  part  401  nor  402 
permits  disclosure  of  information  or  a 
record  you  request,  we  will  notify  you 
as  provided  in  §403.145.  We  will  also 
send  you  any  notices  required  by  part 
401  or  402. 

§  403. 11 0    What  special  definitions  apply  to 
this  part? 

The  following  definitions  apply: 

(a)  Application  means  a  written 
request  for  testimony  that  conforms  to 
the  requirements  of  §403.120. 

{\i)('l)  Employee  includes — 

(i)  Any  person  employed  in  any 
capacity  by  SSA.  currently  or  in  the 
past; 

(ii)  Any  person  appointed  by.  or 
subject  to  the  supervision,  jurisdiction, 
or  control  of  SSA.  the  Commissioner  of 
Social  Seciu-ity.  or  any  other  SSA 
official,  currently  or  in  the  past;  and 

(iii)  Any  person  who  is  not  described 
elsewhere  in  this  definition  but  whose 
disclosure  of  information  is  subject  to 
the  regulations  at  20  CFR  part  401, 
currently  or  in  the  past. 

(2)  For  purposes  of  this  paragraph  (b), 
a  person  subject  to  SSA's  jurisdiction  or 
control  includes  any  person  hired  as  a 
contractor  by  SSA.  any  person 
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performing  services  for  SSA  under  an 
agreement  (such  as  an  officer  or 
employee  of  a  State  agency  involved  in 
determining  disability  for  SSA).  and  any 
consultant  (including  medical  or 
vocational  experts  or  medical  services 
or  consultative  examination  providers), 
contractor,  or  subcontractor  of  such 
person.  Such  a  person  woidd  also 
include  any  person  who  has  served  or 
is  serving  in  any  advisory  capacity, 
formal  or  informal. 

(3)  For  piuposes  of  this  paragraph  (b), 
a  person  employed  by  SSA  in  the  past 
is  considered  an  employee  only  when 
the  matter  about  which  the  person 
would  testify  is  one  in  which  he  or  she 
was  personally  involved  while  at  SSA; 
where  the  matter  concerns  official 
information  that  the  employee  acquired 
while  working,  such  as  sensitive  or 
confidential  agency  information;  where 
the  person  piuports  to  speak  for  SSA;  or 
where  significant  SSA  resources  would 
be  required  to  prepare  the  person  to 
testily.  Such  a  person  would  not  be 
considered  an  employee  when  the 
person  will  rely  only  on  expertise  or 
general  knowledge  he  or  she  acquired 
while  working  at  SSA. 

(c)  Commissioner  means  the 
Commissioner  of  Social  Security  or  his 
or  her  designee(s). 

(d)  Legal  proceeding  includes  any 
pretrial,  trial,  and  post-trial  stage  of  any 
existing  or  reasonably  anticipated 
judicial  or  administrative  action, 
hesiring,  investigation,  or  similar 
proceeding  before  a  court,  commission, 
board,  agency,  or  other  tribimal, 
authority  or  entity,  foreign  or  domestic. 
Legal  proceeding  also  includes  any 
deposition  or  other  pretrial  proceeding, 
including  a  formal  or  informal  request 
for  testimony  by  an  attorney  or  any 
other  person. 

(e)  Record  has  the  same  meaning  as 
"record"  in  20  CFR  402.30. 

(f)  Request  means  any  attempt  to 
obtain  the  production,  disclosiire,  or 
release  of  information,  records,  or  the 
testimony  of  an  SSA  employee, 
including  any  order,  subpoena,  or  other 
command  issued  in  a  legal  proceeding 
as  well  as  any  informal  or  other  attempt 
(by  any  method)  by  a  party  or  a  party's 
representative. 

(g)  SSA  means  the  Social  Seciirity 
Administration. 

(h)  Testimony  includes  any  sworn 
statement  (oral  or  written),  including 
(but  not  limited  to) — 

(1)  Any  statement  provided  through 
personal  appearance;  deposition;  or 
recorded  interview;  or  provided  by 
telephone,  television,  or  videotape; 

(2)  Any  response  during  discovery  or 
other  similar  proceedings  that  would 


involve  more  than  the  mere  physical 
production  of  records;  and 

(3)  Any  declaration  made  imder 
penalty  of  perjury  or  any  affidavit. 

(i)  We  or  our  means  the  Social 
Security  Administration. 

(j)  You  or  your  means  an  individual 
or  entity  that  submits  a  request  for 
records,  information  or  testimony. 

§403.115    Whan  doM  this  pwt  apply? 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  this  part  applies  to 
any  request  in  connection  with  any  legal 
proceeding  for  SSA  records  or  other 
information  or  for  testimony  from  SSA 
or  its  employees.  This  part  applies  to 
requests  for  testimony  related  to  SSA's 
functions  or  to  any  information  or 
record  created  or  acquired  by  SSA  as  a 
result  of  the  discharge  of  its  official 
duties. 

(b)  This  part  does  not  apply  to 
requests  for  testimony — 

(1)  In  an  SSA  administrative 
proceeding; 

(2)  In  a  legal  proceeding  to  which  SSA 
is  a  party  ("SSA"  here  includes  the 
Commissioner  and  any  employee  acting 
in  his  or  her  official  capacity); 

(3)  From  the  United  States 
Department  of  Justige; 

(4)  In  a  criminal  proceeding  in  which 
the  United  States  is  a  party; 

(5)  In  a  legal  proceeding  initiated  by 
state  or  local  authorities  arising  from  an 
investigation  or  audit  initiated  by,  or 
conducted  in  cooperation  with,  SSA's 
Office  of  the  Inspector  General; 

(6)  From  either  house  of  Congress; 

(7)  In  a  law  enforcement  proceeding 
related  to  threats  or  acts  against  SSA,  its 
employees,  or  its  operations  ("SSA" 
here  includes  the  Commissioner  and 
any  employee  acting  in  his  or  her 
official  capacity);  or 

(8)  Where  Federal  law  or  regiilations 
expressly  require  a  Federal  employee  to 
provide  testimony. 

§403.120    How  do  you  request  tastimony? 

(a)  You  must  submit  a  written 
application  for  testimony  of  an  SSA 
employee.  Your  application  must- 

(1)  E)escribe  in  detail  the  nature  and 
relevance  of  the  testimony  sought  in  the 
legal  proceeding; 

(2)  Include  a  detailed  explanation  as 
to  why  you  need  the  testimony,  why 
you  cannot  obtain  the  information  you 
need  from  an  alternative  source,  and 
why  providing  it  to  you  would  be  in 
SSA's  interest:  and 

(3)  Provide  the  date  and  time  that  you 
need  the  testimony  and  the  place  where 
SSA  would  present  it. 

(b)  You  must  submit  a  complete 
application  to  SSA  at  least  30  days  in 
advance  of  the  date  that  you  need  the 


testimony.  If  your  application  is 
submitted  fewer  di^  30  days  before 
that  date,  you  must  provide,  in  addition 
to  the  requirements  set  out  above,  a 
detailed  explanation  as  to  why — 

(1)  You  did  not  apply  in  a  timely 
fashion;  and 

(2)  It  is  in  SSA's  interest  to  review  the 
untimely  application. 

(c)  You  must  send  your  application 
for  testimony  to:  Office  of  the  General 
Counsel,  Social  Security 
Administration,  Post  Office  Box  17706, 
Baltimore,  MD  21235-7760,  Attn: 
Touhy  Officer.  (If  you  are  requesting 
testimony  of  an  employee  of  the  Office 
of  the  Inspector  General,  send  your 
application  to  the  address  in  §  403.125.) 

(d)  The  Commissioner  has  the  sole 
discretion  to  waive  any  requirement  in 
this  section. 

(e)  If  your  application  does  not 
include  each  of  the  items  required  by 
paragraph  (a)  of  this  section,  we  may 
return  it  to  you  for  additional 
information.  Unless  the  Commissioner 
waives  one  or  more  reqixirements,  we 
will  not  process  an  incomplete  or 
untimely  application. 

§403.125    How  will  we  handle  requests  for 
records,  intonnation,  or  testimony  involving 
SSA's  Office  of  the  Inspector  General? 

A  request  for  records  or  information 
of  the  Office  of  the  Inspector  General  or 
the  testimony  of  an  employee  of  the 
Office  of  the  Inspector  General  will  be 
handled  in  accordance  with  the 
provisions  of  this  part,  except  that  the 
Inspector  General  or  the  Inspector 
General's  designee  will  make  those 
determinations  that  the  Commissioner 
otherwise  would  make.  Send  your 
request  for  records  or  information 
pertaining  to  the  Office  of  the  Inspector 
General  or  your  application  for 
testimony  of  an  employee  of  the  Office 
of  the  Inspector  General  to:  Office  of  the 
Inspector  General,  Social  Security 
Administration,  300  Altmeyer  Building, 
6401  Security  Blvd.,  Baltimore.  MD 
21235-6401. 

§403.130    What  factors  may  the 
Commissioner  consider  in  determining 
whether  SSA  will  grant  your  application  for 
testimony? 

In  deciding  whether  to  authorize  the 
testimony  of  an  SSA  employee,  the 
Commissioner  will  consider  applicable 
law  and  factors  relating  to  your  need 
and  the  burden  to  SSA.  The 
considerations  include,  but  are  not 
limited  to,  the  following: 

(a)  Risk  of  law  violation  or 
compromise  of  Government  privilege. 

(1)  Would  providing  the  testimony 
violate  a  statute  (such^as  26  U.S.C.  6103 
or  section  1106  of  the  Social  Security 
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Act,  42  U.S.C.  1306),  Executive  Order, 
or  regulation  (such  as  20  CFR  part  401)? 

(2)  Would  providing  the  testimony 
put  confidential;  sensitive,  or  privileged 
information  at  risk? 

(b)  Burden  on  SSA.  (1)  Would 
granting  the  application  unduly  expend 
for  private  purposes  the  resources  of  the 
United  States  (including  the  time  of 
SSA  employees  needed  for  official 
duties)? 

(2)  Would  the  testimony  be  available 
in  a  less  burdensome  form  or  from 
another  source? 

(3)  Would  the  testimony  be  limited  to 
the  purpose  of  the  request? 

(4)  Did  you  previously  request  the 
same  testimony  in  i]xe  same  or  a  related 
proceeding? 

(c)  Interests  served  by  allowing 
testimony.  (1)  Would  providing  the 
testimony  serve  SSA's  interest? 

(2)  Would  providing  the  testimony 
maintain  SSA's  policy  of  impartiality 
among  private  litigants? 

(3)  Is  another  government  agency 
involved  in  the  proceeding? 

(4)  Do  you  need  the  testimony  to 
prevent  fraud  or  similar  misconduct? 

(5)  Would  providing  the  testimony  be 
necessary  to  prevent  a  miscarriage  of 
justice  or  to  preserve  the  rights  of  an 
accused  individual  to  due  process  in  a 
criminal  proceeding? 

§  403.135    What  happens  to  your 
application  for  testimony? 

(a)  If  20  CFR  part  401  or  402  does  not 
permit  disclosure  of  information  about 
which  you  seek  testimony  from  an  SSA 
employee,  we  will  notify  you  under 
§403.145. 

(b)  If  20  CFR  part  401  or  402  permits 
disclosure  of  the  information  about 
whichyou  seek  testimony, 

(1)  Tne  Commissioner  makes  the  final 
decision  on  your  application; 

(2)  All  final  decisions  are  in  the  sole 
discretion  of  the  Commissioner;  and 

(3)  We  will  notify  you  of  the  final 
decision  on  your  application. 

§403.140  If  the  Commissioner  authorizes 
testimony,  what  will  be  ttie  scope  and  form 
of  tttat  testimony? 

The  employee's  testimony  must  be 
limited  to  matters  that  were  specifically 
approved.  We  will  provide  testimony  in 
the  form  that  is  least  burdensome  to 
SSA  unless  you  provide  sufficient 
information  in  your  application  for  SSA 
to  justify  a  different  form.  For  example, 
we  will  provide  an  affidavit  or 
declaration  rather  than  a  deposition  and 
a  deposition  rather  than  trial  testimony. 

f  403.1 45    What  will  SSA  do  if  you  have  not 
satisfied  tfw  conditions  in  this  part  or  in  20 
CFR  part  401  or  402? 
-    (a)  We  will  provide  the  following 
information,  as  appropriate,  to  you  or 


the  court  or  other  tribimal  conducting 
the  legal  proceeding  if  yoiu  request 
states  that  a  response  is  due  on  a 
particular  date  and  the  conditions 
prescribed  in  this  part,  or  the  conditions 
for  disclosure  in  20  CFR  part  401  or  402, 
are  not  satisfied  or  we  anticipate  that 
they  will  not  be  satisfied  by  that  date: 

(1)  A  statement  that  compliance  v/ith 
the  request  is  not  authorized  imder  20 
CFR  part  401  or  402,  or  is  prohibited 
without  the  Commissioner's  approval; 

(2)  The  requirements  for  obtaining  the 
approval  of  the  Commissioner  for 
testimony  or  for  obtaining  information, 
records,  or  testimony  under  20  CFR  part 
401  or  402;  and 

(3)  If  the  request  complies  with 

§  403.120,  the  estimated  time  necessary 
for  a  decision.  We  will  make  every 
reasonable  effort  to  provide  this 
information  in  writing  on  or  before  the 
date  specified  in  your  request. 

(b)  Generally,  if  a  response  to  a 
request  for  information,  records,  or 
testimony  is  due  before  the  conditions 
of  this  Part  or  the  conditions  for 
disclosiue  in  20  CFR  part  401  or  402  are 
met,  no  SSA  employee  will  appear. 

(c)  SSA  will  seek  the  advice  and 
assistance  of  the  Department  of  Justice 
when  appropriate. 

§  403.1 50    Is  tttere  a  fee  for  our  services? 

(a)  General.  Unless  the  Commissioner 
grants  a  waiver,  you  must  pay  fees  for 
our  services  in  providing  information, 
records,  or  testimony.  You  must  pay  the 
fees  as  prescribed  by  the  Commissioner. 
In  addition,  the  Commissioner  may 
require  that  you  pay  the  fees  in  advance 
as  a  condition  of  providing  the 
information,  records,  or  testimony. 
Make  fees  payable  to  the  Social  Security 
Administration  by  check  or  money 
order. 

(b)  Records  or  information.  Unless  the 
Commissioner  grants  a  waiver,  you  must 
pay  the  fees  for  production  of  records  or 
infofmation  prescribed  in  20  CFR 

§  §401.95  and  402.155  through  402.185, 
as  appropriate. 

(c)  Testimony.  Unless  the 
Commissioner  grants  a  waiver,  you  must 
pay  fees  calculated  to  reimburse  the 
United  States  Government  for  the  full 
cost  of  providing  the  testimony.  Those 
costs  include,  but  are  not  limited  to — 

(1)  The  salary  or  wages  of  the  witness 
and  related  costs  for  the  time  necessary 
to  prepare  for  and  provide  the  testimony 
and  any  tr^el  time,  and 

(2)  dthertravel  costs. 

(d)  Waiver  or  reduction  of  fees.  The 
Conunissioner  may  waive  or  reduce  fees 
for  providing  information,  records,  or 
testimony  under  this.Part.  The  rules  in 
20  CFR  §  402.185  apply  in  determining 
whether  to  waive  fees  for  the  production 


of  records.  In  deciding  whether  to  waive 
or  reduce  fees  for  testimony  or  for 
production  of  information  that  does  not 
constitute  a  record,  the  Commissioner 
may  consider  other  factors,  including 
but  not  limited  to — 

(1)  The  ability  of  the  party  responsible 
for  the  application  to  pay  the  full 
amount  of  the  chargeable  fees; 

(2)  The  public  interest,  as  described  in 
20  CFR  §  402.185,  affected  by  complying 
with  the  application; 

(3)  The  need  for  the  testimony  or 
information  in  order  to  prevent  a 
miscarriage  of  justice; 

(4)  The  extent  to  which  providing  the 
testimony  or  information  serves  SSA's 
interest;  and 

(5)  The  burden  on  SSA's  resources 
required  to  provide  the  information  or 
testimony. 

§403.155    Does  SSA  certify  records? 
We  can  certify  the  authenticity  of 
copies  of  records  we  disclose  pursuant 
to  20  CFR  parts  401  and  402,  and  this 
part.  We  will  provide  this  se^ice  only 
in  response  to  your  written  request.  If 
we  certify,  we  will  do  so  at  the  time  of 
the  disclosure  and  will  not  certify 
copies  of  records  that  have  left  our 
custody.  A  request  for  certified  copies  of 
records  previously  released  is 
considered  a  new  request  for  records. 
Fees  for  this  certification  are  set  forth  in 
20  CFR  402.165(e). 
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FOfl  FURTHER  MFORMATKW  CONTACT: 
William  E.  Blanchard.  (202)  622-3950 
(not  a  toll-free  number). 
SUPPt.EMENTARY  INFORMATION: 

Background 

On  November  5,  1999,  temporary 
regulations  were  published  in  the 
Federal  Register  (64  PR  60342)  that 
revised  the  rules  for  when  a  reopening 
of  Treasury  securities  is  a  qualified 
reopening.  The  temporary  regulations 
eliminated  the  acute,  protracted 
shortage  requirement  that  was  in 
§  1.1275-2(d).  See  §  1.1275-2T(d)  of  the 
temporary  Income  Tax  Regulations.  As 
a  result,  additional  Treasiuy  securities 
issued  in  a  reopening  are  part  of  the 
same  issue  as  the  original  Treasury 
seciuities  if  (1)  The  additional  Treasury 
seciuities  have  the  same  terms  as  the 
original  Treasury  securities,  and  (2)  the 
additional  Treasury  securities  are  issued 
not  more  than  one  year  after  the  original 
Treasury  securities  were  first  issued  to 
the  public. 

On  Nov^ber  5. 1999,  proposed 
regulations  {REG-115932-99)  also  were 
published  in  the  Federal  Register  (64 
PR  60395)  that,  for  the  first  time, 
provided  rules  for  reopenings  of  debt 
instruments  other  than  Treasury 
seciuities.  See  §  1.1275-2(k)  of  the 
proposed  Income  Tax  Regulations. 

Although  a  public  hearing  on  the 
proposed  regulations  was  held  on 
March  22,  2000,  no  one  testified  at  the 
hearing.  Eight  comment  letters, 
however,  were  received  on  the  proposed 
regulations.  The  proposed  regulations, 
with  certain  changes  to  respond  to  the 
comments,  are  adopted  as  final 
regulations. 

Explanation  of  Provisions 

Reopenings 

A.  General  Description 

In  certain  circtunstances,  an  issuer 
would  like  to  reopen  an  existing  issue 
of  debt  instruments  (that  is,  sell 
additional  amounts  of  debt  instruments 
with  terms  that  are  identical  to  the 
terms  of  the  original  debt  instruments 
and  with  the  same  CUSIP  number  and 
tax  characteristics  a$  the  original  debt 
instruments).  In  most  cases,  the  purpose 
of  the  reopening  is  to  create  a  large, 
liquid  issue  of  debt  instruments. 
However,  during  periods  of  rising 
market  interest  rates,  the  original  issue 
discount  (OID)  provisions  of  the  Code 
can  effectively  prohibit  reopenings, 
especially  if  the  additional  debt 
instruments  are  not  considered  part  of 
the  same  issue  as  the  original  debt 
instruments. 

If  the  debt  instruments  sold  in  the 
reopening  are  considered  part  of  the 


original  issue,  they  have  OID  only  to  the 
extent  the  debt  instruments  in  the 
original  issue  have  OID.  Thus,  if  the 
original  debt  instruments  were  issued 
without  OID,  the  subsequently  sold  debt 
instruments  also  do  not  have  OID.  In 
this  case,  any  discount  on  the 
subsequently  sold  debt  instruments 
generally  is  market  discount,  not  OID. 
Conversely,  if  the  subsequently  sold 
debt  instruments  are  a  separate  issue  for 
tax  purposes,  any  discount  that  arises  as 
part  of  their  issuance  is  OID  if  it  equals 
or  exceeds  the  ODD  de  minimis  amount 
for  the  debt  instruments. 

The  holder  and  issuer  have  different 
consequences  depending  upon  whether 
the  discount  is  characterized  as  OID  or 
market  discount.  For  a  holder,  the 
primary  difference  is  whether  the  holder 
has  to  include  the  discoimt  in  income 
on  a  current  basis  as  it  accrues.  If  it  is 
OID,  the  holder  must  include  the 
accruals  in  income  ciuxendy;  if  it  is 
market  discount,  the  holder  generally 
does  not  have  to  include  discoimt  in 
income  until  the  debt  instrument  is 
disposed  of  or  redeemed.  In  general,  an 
issuer's  interest  deduction  does  not 
depend  on  whether  the  discount  is  OID 
or  market  discount.  However,  the 
issuer's  reporting  obligations  depend  on 
whether  the  discoimt  is  OID  or  market 
discount.  If  the  subsequently  sold  debt 
instruments  are  part  of  a  separate  issue 
and  if  the  discount  is  OID,  the  issuer  (or 
a  broker  or  middleman)  generally  is 
required  under  section  6049  to  make 
OID  information  reports  for  these  debt 
instruments.  To  comply  with  this 
reporting  obligation,  the  issuer  must  be 
able  to  distinguish  the  subsequenUy 
sold  debt  instruments  (which  require 
OID  information  reports)  from  the 
originally  sold  debt  instruments.  As  a 
practical  matter,  the  only  way  the 
subsequently  sold  debt  instruments  can 
be  distinguished  is  if  they  are  assigned 
new  CUSIP  numbers.  The  different  tax 
treatment  and  the  assignment  of  new 
CUSIP  numbers  prevents  the  debt 
instruments  from  being  fungible  and, 
thereby,  defeats  the  purpose  of  the 
reopening. 

B.  Proposed  Regulations 

In  an  attempt  to  strike  a  balance 
between  the  tax  policy  concern  about 
the  conversion  of  OID  into  market 
discount  and  the  need  to  have  the  tax 
rules  reflect  current  capital  market 
practices,  the  proposed  regulations 
specified  when  debt  instruments  issued 
in  a  reopening  are  considered  part  of  the 
same  issue  as  the  original  debt 
instruments  (a  qualified  reopening).  (As 
noted  above,  §  1.1275-2T(d)  provides 
rules  to  determine  when  a  reopening  of 


Treasury  securities  is  a  qualified 
reopening.) 

Under  §  1.1275-2(k)  of  the  proposed 
regulations,  a  reopening  of  debt 
instruments  is  a  qualified  reopening  if: 
(1)  The  original  debt  instruments  are 
publicly  traded;  (2)  the  issue  date  of  the 
additional  debt  instruments  (treated  as 
if  they  were  a  separate  issue)  is  not  more 
than  six  months  after  the  issue  date  of 
the  original  debt  instruments;  (3)  seven 
days  before  the  date  on  which  the  price 
of  the  additional  debt  instruments  is 
established,  the  yield  of  the  original 
debt  instruments  (based  on  their  fair 
market  value)  is  not  more  than  107.5 
percent  of  the  yield  of  the  original  debt 
instruments  on  their  issue  date;  and  (4) 
the  yield  of  the  additional  debt 
instruments  (based  on  the  sales  price  of 
the  additional  debt  instruments)  is  no 
more  than  115  percent  of  the  yield  of 
the  original  debt  instruments  on  their 
issue  date.  For  purposes  of  the  yield 
tests,  if  the  original  debt  instruments 
were  issued  with  no  more  than  a  de 
minimis  amount  of  OID,  the  coupon  rate 
of  the  original  debt  instruments  is  used 
rather  than  the  yield.  A  qualified 
reopening  also  includes  a  reopening  of 
original  debt  instruments  if  the  first  two 
conditions  described  above  are  met  and 
the  additional  debt  instruments  (treated 
as  a  separate  issue)  are  issued  with  no 
more  than  a  de  minimis  amount  of  OID. 
A  qualified  reopening,  however,  does 
not  include  a  reopening  of  tax-exempt 
obligations  or  contingent  payment  debt 
instruments. 

The  107.5  percent  test  was  designed 
to  give  some  relief  to  the  reopening  of 
relatively  short-term  issues  (that  is, 
issues  with  a  remaining  term  of  ten 
years  or  less),  which  tend  to  be  the  most 
impacted  by  the  OID  de  minimis  rules. 
In  addition,  the  107.5  percent  test, 
which  is  tested  seven  days  before  the 
anticipated  pricing  date,  would  give  the 
issuer  an  indication  as  to  whether  the 
reopening  would  be  a  qualified 
reopening.  The  115  percent  test  was 
designed  to  prevent,  in  a  situation  in 
which  interest  rates  were  to  move 
sharply  upward  in  the  period  between 
the  announcement  date  and  the  issue 
date,  a  conversion  of  a  significant 
amount  of  OID  into  market  discount. 

C.  Final  Regulations. 

(1)  Fixed  Reopening  Period 

Commentators  suggested  that  the  final 
regulations  extend  the  one-year  rule  for 
reopenings  of  Treasury  securities  to 
other  issuers.  In  support  of  this  change, 
commentators  stated  that  different  rules 
will  impede  the  ability  of  U.S.  issuers  to 
compete  with  foreign  issuers  for 
investors'  funds  and  will  affect  the 
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ability  of  non-Treasury  issuers  to  make 
their  dollar-denominated  issues 
attractive  alternatives  to  U.S.  Treasury 
securities  as  benchmarks  for  prevailing 
market  interest  rates.  They  also  stated 
that  an  extended  period  (from  six  to 
twelve  months)  is  often  required  in 
order  to  aggregate  sufficient  debt 
issuances  to  create  a  large  liquid  issue 
and  that  many  holders  of  reopened  debt 
instruments  are  tax-indifferent  parties. 

If  the  one-year  rule  is  not  adopted  in 
the  final  regulations,  some 
commentators  suggested  that  the  final 
regulations  provide  a  fixed  period  of 
less  than  one  year  in  which  there  would 
be  no  restrictions  on  reopenings  (for 
example,  a  period  of  six  months  for  non- 
Treasury  securities  with  an  original 
maturity  of  less  than  ten  years  and  nine 
months  for  non-Treasury  securities  with 
an  original  maturity  of  at  least  ten 
years).  In  addition,  other  commentators 
suggested  that  the  final  regulations 
extend  the  one-year  rule  to  reopenings 
of  issuers  whose  securities  are  treated  as 
government  securities  for  U.S.  securities 
law  purposes. 

Alter  careful  consideration  of  these 
comments,  the  IRS  and  the  Treasury 
Department  have  decided  not  to  adopt 
these  suggestions.  Congress  adopted 
different  statutory  regimes  for  OID  and 
market  discount.  The  IRS  and  the 
Treasury  Department  believe  that 
adopting  the  commentators'  suggestions 
would  not  strike  the  appropriate  balance 
between  the  statutory  scheme  and 
providing  some  flexibility  for  issuers. 
Additionally,  the  reopening  of  Treasury 
securities  does  not  produce  a  potential 
mismatch  between  the  issuer's  interest 
deductions  and  the  holder's  income 
inclusions. 

(2)  Yield  Test 

Commentators  suggested  that  the  two- 
part  yield  test  be  replaced  with  a  single 
yield  test.  According  to  the 
commentators,  by  the  time  a  reopening 
is  priced,  dealers,  traders,  and  investors 
have  arranged  their  affairs  in  reliance  on 
the  issue  coming  to  market,  and  the 
issuer  has  earmarked  the  proceeds  for 
use  in  its  business.  In  addition,  many  of 
the  participants  have  arranged  hedges 
and  other  transactions  around  the 
reopening.  In  those  cases  in  which  the 
second-yield  test  would  not  be  met 
(which  would  be  caused  by  unexpected 
market  volatility),  a  cancelled  reopening 
could  generate  lost  economic  costs  for 
these  capital  market  participants.  In 
addition,  the  second  test  would  create 
marketing  and  credibility  concerns  for 
issuers. 

Most  of  the  commentators  suggested 
that  any  )rield  test  should  be  applied 
either  on  the  pricing  date  or  the 


announcement  date.  According  to  one 
commentator,  the  yield  test  should  be 
applied  by  an  issuer  on  a  single  date 
that  is  the  armouncement  date  for  the 
reopening  transaction,  provided  the 
pricing  date  for  the  transaction  occurs 
thereafter  within  a  period  consistent 
with  customary  commercial  practice. 
Although  customary  commercial 
practice  may  vary  somewhat  by  issuer 
and  market,  the  period  between  the 
announcement  date  and  the  pricing  date 
is  usually  five  business  days  or  less.  The 
yield  test  should  allow  issuers  to 
presume  that  a  transaction  is  consistent 
with  customary  commercial  practice  if 
the  period  between  the  announcement 
date  and  the  pricing  date  is  five 
business  days  or  less. 

For  public  transactions,  the 
commentators  suggested  that  the 
announcement  date  can  be  defined  as 
the  date  that  the  reopening  transaction 
is  publicly  announced  through  one  or 
more  media,  including  a  press  release, 
a  news  item  posted  on  a  public 
messaging  service  such  as  Reuters, 
Telerate,  or  Bloomberg,  or  a  posting  on 
the  issuer's  public  web  site.  (Because 
the  transaction  is  a  reopening,  the 
payment  terms  of  the  securities  to  be 
issued  will  be  known  in  advance  based 
on  the  prior  issue.)  A  test  based  on  a 
public  announcement  date  would  be 
fairly  easy  to  administer  for  both  issuers 
and  the  government.  Moreover,  if  an 
announced  reopening  transaction  is  not 
priced  within  a  customary  commercial 
time  frame,  it  is  likely  that  the 
transaction  will  be  re-evaluated  and 
subsequently  re-announced  on  a  later 
date  that  could  serve  as  the  appropriate 
armouncement  date  for  the  yield  test. 

According  to  another  commentator, 
each  reopening  should  be  tested  on  the 
earlier  of  the  pricing  date  or  the 
announcement  date  of  a  reopening.  The 
term  announcement  date  could  be 
defined  as  the  later  of  seven  days  before 
pricing  or  the  date  on  which  an  issuer's 
intent  to  reopen  a  security  is  reported 
on  the  standard  electronic  news  services 
used  by  security  broker-dealers.  This 
rule  would  accommodate  issuers  who 
announce  and  price  reopenings  on  the 
same  day  as  well  as  Treasury  and  non- 
Treasury  issuers  who  announce 
reopenings  up  to  7  days  before  pricing. 

According  to  a  third  commentator,  an 
issuer  should  be  permitted  to  satisfy  any 
yield  test  by  demonstrating  that  the  test 
was  satisfied  on  any  one  of  the  seven 
days  prior  to  the  date  on  which  the 
price  of  the  additional  debt  instruments 
was  established. 

Based  on  historical  evidence,  the 
commentators  stated  that  the  107.5 
pecent  test  in  the  proposed  regulations 
would  not  have  been  met  in  a  number 


of  cases  in  which  a  reopening  would  be 
economically  desirable.  Therefore,  the 
commentators  suggested  that  any  yield 
test  should  be  based  on  115  percent  of 
the  yield  rather  than  107.5  percent  of 
the  yield.  While  a  115  percent  test  also 
would  not  be  met  in  a  number  of  cases, 
the  commentators  stated  that  the  115 
percent  figure  used  in  the  proposed 
regulations  represents  an  acceptable 
middle  ground.  (However,  some 
commentators  stated  that  a  115  percent 
test  would  be  too  low  to  qualify  many 
reopenings  of  sovereign  debt  issued  by 
emerging  market  governments.) 

In  response  to  the  comments,  the  final 
regulations  adopt  a  single  yield  test  to 
determine  if  the  reopening  is  a  qualified 
reopening.  Under  the  final  regulations, 
the  yield  test  is  satisfied  if,  on  the  date 
on  which  the  price  of  the  additional 
debt  instruments  is  established  (or,  if 
earlier,  the  announcement  date),  the 
yield  of  the  original  debt  instruments 
(based  on  their  fair  market  value)  is  not 
more  than  110  percent  of  the  yield  of 
the  original  debt  instruments  on  their 
issue  date  (or,  if  the  original  debt 
instruments  were  issued  with  no  more 
than  a  de  minimis  amount  of  OID,  the 
coupon  rate).  For  purposes  of  the  yield 
test,  the  armouncement  date  is  the  later 
of  seven  days  before  the  date  on  which 
the  price  of  the  additional  debt 
instruments  is  established  or  the  date  on 
which  the  issuer's  intent  to  reopen  a 
security  is  publicly  aimounced  through 
one  or  more  media,  including  an 
announcement  reported  on  the  standard 
electronic  news  services  used  by 
security  broker-dealers  (for  example, 
Reuters,  Telerate,  or  Bloomberg).  The 
test  rate  of  110  percent  in  the  final 
regulations  reflects  a  compromise 
between  the  107.5  percent  test  rate  in 
the  proposed  regulations  and  the  115 
percent  test  rate  suggested  by  the 
commentators. 

(3)  Six-Month  Period 

Some  of  the  commentators  suggested 
that  the  six-month  period  be  extended 
to  one  year.  According  to  the 
commentators,  many  issuers  have 
specific  funding  needs  that  arise 
sporadically  over  the  course  of  a  year  or, 
in  the  case  of  foreign  sovereign  issuers, 
are  often  fiscally  constrained  from 
reopening  issues  within  a  six-mpnth 
period.  Therefore,  an  extended  period 
(from  six  to  twelve  months)  is  required 
in  order  to  aggregate  sufficient  debt 
issuances  to  create  a  large,  liquid  issue. 
Because  the  extension  of  the  six-month 
period  would  increase  the  likelihood  of 
the  conversion  of  OID  into  market 
discount,  the  final  regulations  do  not 
adopt  this  suggestion. 
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(4)  De  Minimis  Test 

Some  of  the  commentators  suggested 
that  the  final  regulations  clarify  the 
treatment  of  reopened  debt  instruments 
that  are  issued  with  no  more  than  a  de 
minimis  amount  of  OID  after  the 
expiration  of  the  six-month  period  (a  de 
facto  qualified  reopening! .  According  to 
the  commentators,  the  proposed 
regulations  apparently  are  stricter  than 
current  law  in  limiting  a  de  facto 
qualified  reopening  to  one  in  which  the 
reopened  securities  are  issued  within 
six  months  after  the  issue  date  of  the 
original  debt  instnunents.  As  a  result, 
there  is  uncertainty  in  the  debt  markets 
where  none  existed  for  these  securities. 

The  final  regulations  provide  that  a 
reopening  (including  a  reopening  of 
Treasury  seciunties)  is  a  qualified 
reopening  if  the  original  debt 
instiiunents  are  publicly  traded  and  the 
additional  debt  instnunents  are  issued 
with  no  more  than  a  de  minimis  amount 
of  OID  (determined  without  the 
application  of  §  1.1275-2(k)).  As  a 
result,  the  de  minimis  test  is  no  longer 
limited  to  the  six-month  period  after  the 
issue  date  of  the  original  debt 
instruments. 

(5)  Reopenings  After  the  Six-Month 
Period 

Some  of  the  commentators  suggested 
that  the  final  regulations  allow  a 
reopening  occurring  after  the  expiration 
of  the  fixed  reopening  period  to  be  a 
qualified  reopening  if  the  reopening 
satisfies  a  )rield  test  that  would  limit  the 
amount  of  OID  converted  into  market 
discount.  In  the  experience  of  the 
commentators,  as  longer-term  debt 
securities  progress  in  age,  they  become 
less  liquid  as  compared  with  shorter- 
term  debt  securities  of  equal  remaining 
life.  (For  example,  a  thirty-year  debt 
issue  with  five  years  of  remaining  life 
generally  can  be  expected  to  be  less 
liquid  than  an  otherwise  identical  new 
five-year  issue.)  The  ability  to  reopen  a 
security  throughout  its  life  would  help 
issuers  increase  the  liquidity  of  their 
longer-term  issues  as  needed  to  address 
such  competitive  concerns.  This  ability 
would  be  highly  valuable  to  private 
sector  and  government-sponsored 
enterprise  issuers;  therefore,  it  would  be 
appropriate  to  allow  it  so  long  as  a  yield 
test  ultimately  limits  the  amount  of  OID 
that  can  be  converted  into  market 
discount.  For  example,  the  final 
regulations  coiild  permit  an  issuer 
(including  the  Treasury  Department)  to 
reopen  a  security  after  the  fixed 
reopening  period  if  a  10  percent  yield- 
change  test  is  met. 

The  final  regulations  do.  not  adopt  this 
suggestion.  The  IRS  and  the  Treasury 


Department  believe  that  the  changes  to 
the  de  minimis  test  described  above 
provide  the  appropriate  relief  for  debt 
instruments  reopened  after  the  six- 
month  period. 

D.  Treasury  Seciuities 

The  final  regulations  concerning 
reopenings  of  Treasiuy  seciu'ities  are 
generally  the  same  as  the  temporary 
regulations.  See  §  1.1275-2(d)(2).  In 
addition,  under  the  final  regulations,  if 
a  reopening  of  Treasiuy  securities  is  not 
a  qualified  reopening  under  §  1.1275- 
2(d)(2)  (for  example,  because  the 
reopening  date  is  more  than  one  year 
after  the  issue  date  of  the  original 
Treasury  securities),  the  reopening  is  a 
qualified  reopening  under  §  1.1275-2(k) 
if  the  additional  Treasiuy  securities  are 
issued  with  no  more  than  a  de  minimis 
amount  of  OID  (determined  without  the 
application  of  §  1.1275-2(k)). 

E.  Issuer's  Treatment 

The  proposed  regulations  require  the 
issuer  to  take  into  account,  as  an 
adjustment  to  its  interest  expense,  any 
difference  between  the  amounts  paid  by 
the  holders  to  acquire  the  additional 
debt  instruments  issued  in  a  qualified 
reopening  and  the  adjusted  issue  price 
of  the  original  debt  instruments.  This 
difference  would  either  increase  or 
decrease  the  adjusted  issue  prices  of  all 
of  the  debt  instruments  in  the  issue 
(both  original  and  additional)  with 
respect  to  the  issuer  (but  not  the  holder). 
The  issuer  would  then,  as  of  the 
reopening  date,  recompute  the  yield  of 
the  debt  instruments  in  the  issue  based 
on  this  aggregate  adjusted  issue  price 
and  the  remaining  payment  schedule  of 
the  debt  instruments.  The  issuer  would 
use  this  recomputed  yield  for  purposes 
of  applying  the  constant  yield  method  to 
determine  its  accruals  of  interest 
expense  over  the  remaining  term  of  the 
debt  instruments  in  the  issue. 

One  commentator  suggested  that  the 
adjusted  issue  price  of  the  combined 
debt  instruments  simply  should  be  the 
sum  of  the  issuer's  adjusted  issue  price 
in  the  original  debt  instruments  on  the 
reopening  date  and  the  issue  price  of  the 
additional  debt  instnunents  determined 
as  if  they  were  a  separate  issue.  The 
final  regulations  do  not  adopt  this 
suggestion:  the  rule  in  the  proposed 
regulations  is  more  accurate  than  the 
rule  suggested  by  the  commentator.  The 
same  commentator  also  suggested  that 
the  final  regulations  state  that,  for 
purposes  of  determining  the  adjusted 
issue  price  of  the  combined  debt 
instruments,  pre-issuance  accrued 
interest  on  the  additional  debt 
instruments  for  which  the  issuer  is 
compensated  at  issuance  is  not  treated 


as  part  of  the  issue  price  of  the 
additional  debt  instruments.  In  effect, 
this  suggestion  would  make  the  rule  in 
§  1.1273-2(m)  mandatory  for  debt 
instruments  issued  in  a  qualified 
reopening.  Under  §  1.1273-2(m),  a 
taxpayer  can  choose  to  determine  the 
issue  price  of  a  debt  instrument  by 
excluding  pre-issuance  accrued  interest. 
There  does  not  seem  to  be  a  compelling 
reason  to  make  this  rule  mandatory  for 
debt  instruments  issued  in  a  qualified 
reopening  when  it  is  not  mandatory  for 
other  debt  instruments.  As  a  result,  the 
final  regulations  do  not  adopt  this 
suggestion. 

F.  Effective  Date 

The  rules  in  the  final  regulations  for 
qualified  reopenings  (other  than  for 
Treasury  reopenings  subject  to  §  1.1275- 
2(d))  apply  to  debt  instruments  that  are 
part  of  a  reopening  where  the  reopening 
date  is  on  or  after  March  13,  2001. 

Definition  of  Issue 

The  proposed  regulations  define  the 
term  issue  as  two  or  more  debt 
instruments  that  (1)  have  the  same 
credit  and  payment  terms,  (2)  are  issued 
either  pursuant  to  a  common  plan  or  as 
part  of  a  single  transaction  or  a  series  of 
related  transactions,  and  (3)  are  issued 
within  a  period  of  13  days  beginning 
with  the  date  on  which  the  first  debt 
instrument  that  would  be  part  of  the 
issue  is  issued  to  a  person  other  than  a 
bond  house,  broker,  or  similar  person 
acting  in  the  capacity  of  an  underwriter, 
placement  agent,  or  wholesaler.  The 
final  regulations  generally  are  the  same 
as  the  proposed  regulations  but  for  the 
additional  requirement  that  the  debt 
instruments  be  issued  on  or  after  March 
13,  2001.  The  final  regulations  also 
provide  certain  transition  rules  if  the 
debt  instruments  are  issued  prior  to 
March  13,  2001. 

Issue  Price  of  Treasury  Securities 

Under  §  1.1275-2T(d)(l),  the  issue 
price  of  an  issue  of  Treasury  securities 
auctioned  before  November  2, 1998,  is 
the  average  price  of  the  securities  sold, 
and  the  issue  price  of  an  issue  of 
Treasury  securities  auctioned  on  or  after 
November  2,  1998,  is  the  price  of  the 
securities  sold  at  auction.  The  change  to 
the  definition  of  issue  price  for  Treasury 
securities  in  the  temporary  regulations 
reflected  the  Treasury  Department's 
switch  on  November  2, 1998,  fitjm  an 
average  price  auction  to  a  single  price 
auction  for  selling  Treasury  securities. 
However,  in  order  to  accommodate  all 
types  of  auction  techniques  and  because 
the  rule  for  an  average  price  auction, 
when  applied  to  a  single  price  auction, 
produces  the  same  result  as  the  rule  for 
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a  single  price  auction,  the  final 
regulations  provide  that  the  issue  price 
of  an  issue  of  Treasury  securities  is  the 
average  price  of  the  securities  sold. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  William  E.  Blanchard, 
Office  of  the  Associate  Chief  Counsel 
(Financial  Institutions  and  Products). 
However,  other  persoiuiel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.1275-2T  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.163-7  is  amended 
by: 

1.  Revising  paragraph  (e). 

2.  Adding  a  new  paragraph  (f). 
The  revision  and  addition  read  as 

follows: 

§  1 .1 63-7    Deduction  for  OID  on  certain 
debt  instruments. 

•        *        *        *        * ' 

(e)  Qualified  reopening — (1)  In 
general.  In  a  qualified  reopening  of  an 
issue  of  debt  instruments,  if  aJiolder 
pays  more  or  less  than  the  adjusted 
issue  price  of  the  original  debt 
instruments  to  acquire  an  additional 
debt  instrument,  the  issuer  treats  this 
difference  as  an  adjustment  to  the 


issuer's  interest  expense  for  the  original 
and  additional  debt  instruments.  As 
provided  by  paragraphs  (e)(2)  through 
(5)  of  this  section,  the  adjustment  is 
taken  into  account  over  the  term  of  the 
instrument  using  constant  yield 
principles. 

(2)  Positive  adjustment.  If  the 
difference  is  positive  (that  is,  the  holder 
pays  more  than  the  adjusted  issue  price 
of  the  original  debt  instrument),  then, 
with  respect  to  the  issuer  but  not  the 
holder,  the  difference  increases  the 
aggregate  adjusted  issue  prices  of  all  of 
the  debt  instruments  in  the  issue,  both 
original  and  additional. 

(3)  Negative  adjustment.  If  the 
difference  is  negative  (that  is,  the  holder 
pays  less  than  the  adjusted  issue  price 
of  the  original  debt  instrument),  then, 
with  respect  to  the  issuer  but  not  the 
holder,  the  difference  reduces  the 
aggregate  adjusted  issue  prices  of  all  of 
the  debt  instruments  in  the  issue,  both 
original  and  additional. 

(4)  Determination  of  issuer's  interest 
accrjfals.  As  of  the  reopening  date,  the 
issuer  must  redetermine  the  yield  of  the 
debt  instruments  in  the  issue  for 
purposes  of  applying  the  constant  yield 
method  described  in  §  1.1 2  72-1  (b)  to 
determine  the  issuer's  accruals  of 
interest  expense  over  the  remaining 
term  of  the  debt  instruments  in  the 
issue.  This  redetermined  yield  is  based 
on  the  aggregate  adjusted  issue  prices  of 
the  debt  instruments  in  the  issue  (as 
determined  under  this  paragraph  (e)) 
and  the  remaining  payment  schedule  of 
the  debt  instruments  in  the  issue.  If  the ' 
aggregate  adjusted  issue  prices  of  the 
debt  instruments  in  the  issue  (as 
determined  under  this  paragraph  (e))  are 
less  than  the  aggregate  stated 
redemption  price  at  maturity  of  the 
instruments  (determined  as  of  the 
reopening  date)  by  a  de  minimis  amount 
(within  the  meaning  of  §  1.1273-1  (d)), 
the  issuer  may  use  the  rules  in 
paragraph  (b)  of  this  section  to 
determine  the  issuer's  accruals  of 
interest  expense. 

(5)  Effect  of  adjustments  on  issuer's 
adjusted  issue  price.  The  adjustments 
made  under  this  paragraph  (e)  are  taken 
into  account  for  purposes  of 
determining  the  issuer's  adjusted  issue 
price  under  §  1.1275-l(b). 

(6)  Definitions.  The  terms  additional 
debt  instrument,  original  debt 
instrument,  qualified  reopening,  and 
reopening  date  have  the  same  meanings 
asin§1.1275-2(k). 

(f)  Effective  dates.  This  section  (other 
than  paragraph  (e)  of  this  section) 
applies  to  debt  instruments  issued  on  or 
aher  April  4,  1994.  Taxpayers,  however, 
may  rely  on  this  section  (other  than 
paragraph  (e)  of  this  section)  for  debt 


instruments  issued  after  December  21. 
1992,  and  before  April  4,  1994. 
Paragraph  (e)  of  this  section  applies  to 
qualified  reopenings  where  the 
reopening  date  is  on  or  after  March  13, 
2001. 

Par.  3.  In  §  1.1271-0,  paragraph  (b)  is 
amended  by: 

1.  Adding  entries  for  paragraphs  (f)(1), 
(0(2),  (f)(3),  and  (f)(4)  of  §  1.1275-1. 

2.  Removing  the  language 
"(Reserved]"  from  the  entry  for 
paragraph  (d)  and  adding  entries  for 
paragraph  (d)  of  §  1.1275-2. 

3.  Adding  entries  for  paragraph  (k)  of 
§1.1275-2. 

4.  Removing  the  entries  for  §  1.1275- 
2T. 

5.  Removing  the  language 
"(Reserved)"  fi-om  the  entry  for 
paragraph  (g)  and  adding  an  entry  for 
paragraph  (g)  of  §1.1275-7. 

The  revisions  and  additions  read  as 
follows: 

§1.1271-0    Original  issue  discount; 
effective  date;  table  of  contents. 

***** 

(b)*  *  * 


§1.1275-1     Definitions. 

***** 

(f)  Issue. 

(1)  Debt  instruments  issued  on  or  after 
March  13,2001. 

(2)  t)ebt  instruments  issued  before 
March  13,2001. 

(3)  Transition  rule. 

(4)  Cross-references  for  reopening  and 
aggregation  rules. 


§1.1 275-2    Special  rules  relating  to  debt 
instruments. 

*         •         *         *         *  ^ 

(d)  Special  rules  for  Treasury 
securities. 

(1)  Issue  price  and  issue  date. 

(2)  Reopenings  of  Treasury  securities. 

***** 

(k)  Reopenings. 

(1)  In  general. 

(2)  Definitions. 

(3)  Qualified  reopening. 

(4)  Issuer's  treatment  of  a  qualified 
reopening. 

(5)  Effective  date. 


§  1 .1 275-7    Inflation-indexed  debt 
instruments. 

***** 

(g)  Reopenings. 

***** 

Par.  4.  In  §  1.1275-1,  paragraph  (f)  is 
revised  to  read  as  follows: 

§1.1275-1     Definitions. 
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(f)  Issue — (1)  Debt  instruments  issued 
on  or  after  March  13,  2001.  Except  as 
provided  in  paragrapli  (0(3)  of  this 
section,  two  or  more  debt  instruments 
are  part  of  the  same  issue  if  the  debt 
instruments — 

(i)  Have  the  same  credit  and  payment 
terms; 

(ii)  Are  issued  either  pursuant  to  a 
common  plan  or  eis  part  of  a  single 
transaction  or  a  series  of  related 
transactions; 

(iii)  Are  issued  within  a  period  of 
thirteen  days  beginning  with  the  date  on 
which  the  first  debt  instrument  that 
would  be  part  of  the  issue  is  issued  to 
a  person  other  than  a  bond  house, 
broker,  or  similar  person  or  organization 
acting  in  the  capacity  of  an  underwriter, 
placement  agent,  or  wholesaler;  and 

(iv)  Are  issued  on  or  after  March  13, 
2001. 

(2)  Debt  instruments  issued  before 
March  13,  2001.  Except  as  provided  in 
paragraph  (f)(3)  of  this  section,  two  or 
more  debt  instruments  are  part  of  the 
same  issue  if  the  debt  instruments — 

(i)  Have  the  same  credit  and  payment 
terms; 

(ii)  Are  sold  reasonably  close  in  time 
either  pursuant  to  a  common  plan  or  as 
part  of  a  single  transaction  or  a  series  of 
related  transactions;  and 

(iii)  Are  issued  on  or  after  April  4, 
1994,  and  before  M-'rch  13,  2001. 

(3)  Transition  rule.  If  the  issue  date  of 
any  of  the  debt  instruments  that  would 
be  part  of  the  same  issue  (determined  as 
if  each  debt  instrument  were  part  of  a 
separate  issue)  is  on  or  after  March  13, 
2001,  then  the  definition  of  the  term 
issue  in  paragraph  (f)(1)  of  this  section 
applies  rather  than  the  definition  in 
paragraph  (0(2)  of  this  section  to 
determine  if  the  debt  instruments  are 
part  of  the  same  issue. 

(4)  Cross-references  for  reopening  and 
aggregation  rules.  See  §  1.1275-2(d)  and 
(k)  for  rules  that  treat  debt  instruments 
issued  in  certain  reopenings  as  part  of 
an  issue  of  original  (outstanding)  debt 
instruments.  See  §  1.1275-2(c)  for  rules 
that  treat  two  or  more  debt  instruments 
as  a  single  debt  instrument. 

•  •        »        •        * 

Par.  5.  hi  §  1.1275-2,  paragraph  (d)  is 
revised  and  paragraph  (k)  is  added  to 
read  as  follows: 

§1.1 275-2    Special  rules  relating  to  debt 
instruments. 

*  *         *         •        • 

(d)  Special  rules  for  Treasury 
securities — (1)  Issue  price  and  issue 
date.  The  issue  price  of  an  issue  of 
Treasury  securities  is  the  average  price 
of  the  securities  sold.  The  issue  date  of 
an  issue  of  Treasury  securities  is  the 
first  settlement  date  on  which  a 


substantial  amoimt  of  the  seciuities  in 
the  issue  is  sold.  For  an  issue  of 
Treasury  securities  sold  from  November 
1. 1998,  to  March  13,  2001,  the  issue 
price  of  the  issue  is  the  price  of  the 
securities  sold  at  auction. 

(2)  Reopenings  of  Treasury 
securities — (i)  Treatment  of  additional 
Treasury  securities.  Notwithstanding 
§  1.1275-l(f),  additional  Treasury 
securities  issued  in  a  qualified 
reopening  are  part  of  the  same  issue  as 
the  original  Treasury  seciuities,  As  a 
result,  the  additional  Treasury  securities 
have  the  same  issue  price,  issue  date, 
and  (with  respect  to  holders)  the  same 
adjusted  issue  price  as  the  original 
Treasiuy  seciuities.  This  paragraph 
(d)(2)  applies  to  qualified  reopenings 
that  occur  on  or  after  March  25, 1992. 

(ii)  Definitions — (A)  Additional 
Treasury  securities.  Additional  Treasiuy 
securities  are  Treasury  securities  with 
terms  that  are  in  all  respects  identical  to 
the  terms  of  the  original  Treasury 
securities. 

(B)  Original  Treasury  securities.  ^ 
Original  Treasury  securities  are 
securities  comprising  any  issue  of 
outstanding  Treasury  securities. 

(C)  Qualified  reopening — reopenings 
on  or  after  March  13,  2001.  For  a 
reopening  of  Treasury  securities  that 
occurs  on  or  after  March  13,  2001,  a 
qualified  reopening  is  a  reopening  that 
occurs  not  more  than  one  year  after  the 
original  Treasury  securities  were  first 
issued  to  the  public  or,  under  paragraph 
(k)(3)(iii)  of  this  section,  a  reopening  in 
which  the  additional  Treasury  securities 
are  issued  with  no  more  than  a  de 
minimis  amount  of  OID. 

(D)  Qualified  reopening — reopenings 
before  March  13,  2001.  For  a  reopening 
of  Treasury  securities  that  occurs  before 
March  13,  2001,  a  qualified  reopening  is 
a  reopening  that  occurs  not  more  than 
one  year  after  the  original  Treasury 
securities  were  first  issued  to  the  public. 
However,  for  a  reopening  of  Treasury 
securities  (other  than  Treasury  Inflation- 
Indexed  Securities)  that  occurred  prior 
to  November  5,  1999,  a  qualified 
reopening  is  a  reopening  of  Treasury 
securities  that  satisfied  the  preceding 
sentence  and  that  was  intended  to 
alleviate  an  acute,  protracted  shortage  of 
the  original  Treasury  securities. 
***** 

(k)  Reopenings— {!)  In  general. 
Notwithstanding  §  1 . 1 2  75-1  (f) , 
additional  debt  instruments  issued  in  a 
qualified  reopening  are  part  of  the  same 
issue  as  the  original  debt  instruments. 
As  a  result,  the  additional  debt 
instruments  have  the  same  issue  date, 
the  same  issue  price,  and  (with  respect 
to  holders)  the  same  adjusted  issue  price 
as  the  original  debt  instruments. 


(2)  Definitions— {i)  Original  debt 
instruments.  Original  debt  instruments 
are  debt  instruments  comprising  any 
single  issue  of  outstanding  debt 
instruments.  For  purposes  of 
determining  whether  a  particular 
reopening  is  a  qualified  reopening,  debt 
instruments  issued  in  prior  qualified 
reopenings  are  treated  as  original  debt 
instruments  and  debt  instruments 
issued  in  the  particular  reopening  are 
not  so  treated. 

(ii)  Additional  debt  instruments. 
Additional  debt  instruments  are  debt 
instruments  that,  without  the 
application  of  this  paragraph  (k) — 

(A)  Are  part  of  a  single  issue  of  debt 
instruments; 

(B)  Are  not  part  of  the  same  issue  as 
the  original  debt  instruments;  and 

(C)  Have  terms  that  are  in  all  Aspects 
identical  to  the  terms  of  the  original 
debt  instruments  as  of  the  reopening 
date. 

(iii)  Reopening  date.  The  reopening 
date  is  the  issue  date  of  the  additional 
debt  instruments  (determined  without 
the  application  of  this  paragraph  (k)). 

(iv)  Announcement  date.  The 
announcement  date  is  the  later  of  seven 
days  before  the  date  on  which  the  price 
of  the  additional  debt  instruments  is 
established  or  the  date  on  which  the 
issuer's  intent  to  reopen  a  security  is 
publicly  aimounced  through  one  or 
more  media,  including  an 
announcement  reported  on  the  standard 
electronic  news  services  used  by 
security  broker-dealers  (for  example, 
Reuters,  Telerate,  or  Bloomberg). 

(3)  Qualified  reopening— {i) 
Definition.  A  qualified  reopening  is  a 
reopening  of  original  debt  instnunents 
that  is  described  in  paragraph  (k)(3)(ii) 
or  (iii)  of  this  section.  In  addition,  see 
paragraph  (d)(2)  of  this  section  to 
determine  if  a  reopening  of  Treasury 
securities  is  a  qualified  reopening. 

(ii)  Reopening  within  six  months.  A 
reopening  is  described  in  this  paragraph 
(k)(3)(ii)  if- 

(A)  The  original  debt  instruments  are 
publicly  tradeid  Cwithin  the  meaning  of 
§1.1273-2(f)); 

(B)  The  reopening  date  of  the 
additional  debt  instruments  is  not  more 
than  six  months  after  the  issue  date  of 
the  original  debt  instruments;  and 

(C)  Cta  the  date  on  which  the  price  of 
the  additional  debt  instruments  is 
established  (or,  if  earlier,  the 
announcement  date),  the  yield  of  the 
original  debt  instruments  (based  on 
their  fair  market  value)  is  not  more  than 
110  percent  of  the  yield  of  the  original 
debt  instruments  on  their  issue  date  (or, 
if  the  original  debt  instruments  were 
issued  with  no  more  than  a  de  minimis 
amount  of  OID,  the  coupon  rate). 


Federal  Register/Vol.  66,  No.  9/Friday,  January  12.  2001 /Rules  and  Regulations 


2817 


'•  (iii)  Reopening  with  de  minimis  OID. 
A  reopening  (including  a  reopening  of 
Treasury  securities)  is  described  in  this 
paragraph  (k)(3)(iii)  if — 

(A)  The  original  debt  instruments  are 
publicly  traded  (within  the  meaning  of 
§1.1273-2(0);  and 

(B)  The  additional  debt  instruments 
are  issued  with  no  more  than  a  de 
minimis  amount  of  OID  (determined 
without  the  application  of  this 
paragraph  (k)). 

(iv)  Exceptions.  This  paragraph  (k)(3) 
does  not  apply  to  a  reopening  of  tax- 
exempt  obligations  (as  defined  in 
section  1275(a)(3))  or  contingent 
payment  debt  instruments  (within  the 
meaning  of  §  1.1275-4). 

(4)  Issuer's  treatment  of  a  qualified 
reopening.  See  §  1.163-7{e)  for  the 
issuer's  treatment  of  the  debt 
instruments  that  are  part  of  a  qualified 
reopening. 

(5)  Effective  date.  This  paragraph  (k) 
applies  to  debt  instruments  that  are  part 
of  a  reopening  where  the  reopening  date 
is  on  or  after  March  13.  2001. 

S1.1275-2T    [Removed] 

Par.  6.  Section  1.1275-2T  is  removed. 
.    Par.  7.  In  §  1.1275-7.  paragraph  (g)  is 
added  to  read  as  follows: 

§  1 .1 27S-7    Inflation-indexed  debt 
instruments. 

***** 

(g)  Reopenings.  For  rules  concerning 
a  reopening  of  Treasury  Inflation- 
Indexed  Securities,  see  paragraphs  (d)(2) 
and  (k)(3)(iii)  of  §  1.1275-2. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  29,  2000. 
lonathan  Talidlnan, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-622  Filed  1-11-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[TD8939] 

RiN  1545-AX13 

Definition  of  Last  Known  Address 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  defining  last  known  address 


in  relation  to  the  mailing  of  notices  of 
deficiency  and  other  notices, 
statements,  and  documents  sent  to  a 
taxpayer's  last  known  address.  The  final 
regulations  afiect  taxpayers  who  receive 
notices  of  deficiency  and  other  notices, 
statements,  and  documents  sent  to 
taxpayers'  last  known  addresses. 
DATES:  Effective  date:  These  regulations 
are  effective  January  12,  2001. 

Applicability  date:  For  dates  of 
applicability,  see  §  301.6212-2(d). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Hall,  (202)  622-4940  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  under 
section  6212(b)  relating  to  the 
sufficiency  of  a  notice  of  deficiency  if  it 
is  mailed  to  the  last  known  address  of 
a  taxpayer.  This  document  also  contains 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  and  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  to 
provide  cross-references  to  the  last 
known  address  rules  under  section 
6212(b)  in  order  to  apply  those  rules  to 
other  notices,  statements,  and 
documents  required  to  be  sent  to  the  last 
known  address  of  a  taxpayer. 

A  notice  of  proposed  rulemaking 
(REG-104939-99)  was  published  in  the 
Federal  Register  (64  FR  63768)  on 
November  22,  1999.  No  public  hearing 
was  requested  or  held.  Three  written 
comments  were  received.  After 
consideration  of  the  comments,  the 
proposed  regulations  are  adopted  as 
modified  by  this  Treasury  decision.  The 
comments  are  discussed  below. 

Explanation  of  Revisions 

Under  the  proposed  regulations,  the 
IRS  would  have  accessed  the  United 
States  Postal  Service  (USPS)  National 
Change  of  Address  database  (NCOA 
database)  annually  to  update  all 
taxpayer  address  records  maintained  in 
the  IRS's  automated  masterfile  for 
purposes  of  updating  the  IRS's  mailing 
list.  The  IRS's  mailing  list  contains  the 
last  known  address  for  each  taxpayer.  In 
addition,  prior  to  mailing 
correspondence  to  any  particular 
taxpayer  from  an  IRS  Service  Center,  the 
IRS  would  have  accessed  the  NCOA 
database  to  update  the  taxpayer's  last 
known  address.  Employees  mailing 
correspondence  from  one  of  the  district 
offices  would  have  accessed  an  updated 
address  by  virtue  of  the  aimual  update 
of  the  entire  masterfile.  Except  in  the 
case  of  certain  joint  filers,  the  annual 


update  was  scheduled  to  occur  in  May 
2000,  November  2000.  and  every 
November  thereafter.  The  update  based 
on  correspondence  mailed  from  an  IRS 
Service  Center  was  scheduled  to  begin 
May  2000.  All  steps  necessary  to 
implement  the  proposed  regulations 
were  not  completed  by  May  2000. 
Therefore,  the  IRS  delayed  use  of  the 
NCOA  database  to  update  a  taxpayer's 
last  known  address.  See  Announcement 
2000-49  (2000-19  I.R.B.  998  (May  8. 
2000)). 

The  procedures  for  updating  taxpayer 
address  records  maintained  in  the  IRS's 
automated  masterfile  are  modified  by 
these  regulations.  Implementing  the 
proposed  procedures  for  updating  a 
taxpayer's  last  known  address  upon  the 
mailing  of  correspondence  from  a 
Service  Center  required  complicated 
programming  that  resulted  in  the  delay 
in  finalizing  the  proposed  regulations. 
In  addition,  one  commentator  on  the 
proposed  regulations  noted  that  the 
difference  in  treatment  for  Service 
Center  mailings  and  district  office 
mailings  might  cause  confusion  for 
taxpayers.  The  IRS,  in  conjunction  with 
the  USPS,  has  developed  an  improved 
system  for  updating  taxpayer  addresses 
that  is  intended  to  be  easier  to 
implement  and  operate  and  minimize 
confusion. 

To  gain  access  to  the  NCOA  database, 
the  IRS  has  become  a  limited  licensee  of 
the  NCOA  database.  The  NCOA 
database  is  a  computerized  record  of 
changes  of  address  maintained  by  the 
USPS.  This  database  retains  address 
changes  for  a  thirty-six  month  period. 
As  a  limited  licensee,  the  IRS  will 
receive  from  the  USPS  a  copy  of  the 
entire  thirty-six  month  NCOA  database. 
The  IRS's  copy  of  the  NCOA  database 
will  be  retained  at  the  Martinsburg 
Computing  Center  (MCC)  in 
Martinsburg,  West  Virginia. 
Additionally,  the  IRS  will  receive 
weekly  updates  to  the  NCOA  database. 
The  updates  will  contain  the  most 
recent  changes  of  address  submitted  to 
the  USPS.  The  IRS  will  update  its  copy 
of  the  full  NCOA  database  with  the  most 
recent  changes  of  address  in  the  weekly 
update. 

Beginning  in  January  2001.  the  IRS 
will  access  the  NCOA  database  to 
update  taxpayer  address  records 
maintained  in  the  IRS's  automated 
masterfile  for  purposes  of  updating  the 
IRS's  mailing  list.  The  IRS  plans  to 
undertake  two  different  procedures  in 
order  to  assure  the  most  comprehensive 
update  of  taxpayer  addresses. 

First,  the  IRS  will  compare  taxpayer 
addresses  in  IRS's  records  to  the  most 
recent  changes  of  address  contained  in 
the  weekly  updates  to  the  NCOA 
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database  received  from  the  USPS.  To 
accomplish  this,  the  IRS  will  use  the 
USPSs  FASTCheck  system.  The 
FASTCheck  System  works  by 
comparing  key  elements  of  existing 
taxpayer  address  information 
maintained  in  IRS  records  to  an  extract 
of  the  same  elements  from  the  weekly 
updates  to  the  NCOA.  The  key  address 
elements  used  by  IRS  to  detect  possible 
matches  include  primary  house  number, 
secondary  number,  secondary 
designator,  and  nine  digit  zip  code.  If 
there  is  a  match  between  the  key 
address  elements  from  IRS  records  and 
the  key  address  elements  from  the 
weekly  update  to  the  NCOA  database, 
the  IRS  will  then  compare  the  taxpayer's 
complete  address  information  in  IRS 
records  to  the  full  NCOA  database  to 
determine  if  there  is  a  change  of  address 
for  a  taxpayer.  If  the  taxpayer's  name 
and  last  known  address  in  IRS  records 
match  the  taxpayer's  name  and  old 
mailing  address  contained  in  the  NCOA 
database,  the  new  address  in  the  NCOA 
database  is  the  taxpayer's  last  known 
address,  unless  the  IRS  is  given  clear 
and  concise  notification  of  a  different 
address.  A  match  will  only  be  made  if 
the  taxpayer's  name  in  IRS  records  is 
the  same,  within  certain  tolerances,  as  is 
found  in  the  NCOA  database.  There  may 
be  a  delay  of  up  to  two  to  three  weeks 
from  the  date  a  taxpayer  notifies  the 
USPS  that  his  or  her  change  of  address 
is  effective  and  the  time  the  new 
address  is  posted  to  the  IRS's  automated 
masterfile. 

In  addition,  the  IRS  plans  to  annually 
compare  all  taxpayer  address  records 
maintained  in  the  IRS's  automated 
masterfile  with  the  full  thirty-six  month 
NCOA  database  for  purposes  of 
updating  the  IRS's  mailing  list.  The  IRS 
will  begin  comparing  all  taxpayer 
address  records  with  the  full  NCOA 
database  for  the  first  time  in  January 
2001.  If  the  taxpayer's  name  and  last 
known  address  in  IRS  records  match  the 
taxpayer's  name  and  old  mailing 
address  contained  in  the  NCOA 
database,  the  new  address  in  the  NCOA 
database  is  the  taxpayer's  last  known 
address,  unless  the  IRS  is  given  clear 
and  concise  notification  of  a  different 
address.  As  with  the  weekly  updates, 
the  names  must  be  the  same,  within 
certain  tolerances,  in  both  the  IRS's 
records  and  the  NCOA  database. 
Matching  all  taxpayer  address  records  to 
the  full  NCOA  database  will  take  several 
months.  The  next  annual  update  will  be 
completed  by  September  30,  2002,  and 
every  September  30th  thereafter  if  the 
IRS  determines  that  subsequent  annual 
updates  are  necessary  in  addition  to  the 
weekly  updates. 


For  taxpayers  who  file  joint  income 
tax  returns  under  section  6013,  the  IRS's 
automated  masterfile  is  currently  only 
able  to  retain  one  address.  Beginnfng 
with  the  processing  of  tax  year  2000 
joint  income  tax  returns,  the  IRS's 
automated  masterfile  will  be  able  to 
retain  a  second  address.  Therefore,  if  the 
NCOA  database  contains  change  of 
address  information  for  only  one  spouse 
fit)m  a  joint  retiun,  the  rules  of  this 
re^  ilation  will  not  apply  to  notices, 
statements,  and  other  docimients  mailed 
before  the  processing  of  the  taxpayers' 
tax  year  2000  joint  income  tax  return. 

Summary  of  Comments 

Commentators  also  suggested  that 
these  regulations  refer  to  section 
6672(b)(1)  and  section  4103.  Because 
section  6672(b)(1)  requires  that  the  IRS 
mail  notices  to  the  taxpayer's  last 
known  address,  a  cross-reference  under 
§  301.6672-1  has  been  added  to  these 
regulations.  However,  because  section 
4103  does  not  require  the  IRS  to  mail 
notices  to  the  taxpayer's  last  known 
address,  no  cross-reference  is  necessary. 

A  third  commentator  suggested  that 
the  IRS  coordinate  these  regulations 
with  Rev.  Proc.  90-18  (1990-1  C.B. 
491).  Rev.  Proc.  90-18  will  be  updated 
to  incorporate  changes  made  by  these 
final  regulations  and  to  provide  rules  for 
oral  notification  of  a  change  of  address, 
additional  tax  forms  from  which 
taxpayer  addresses  will  be  updated,  and 
additional  Internal  Revenue  Code 
sections  that  require  a  notice  be  sent  to 
a  taxpayer's  last  known  address. 

The  commentator  also  asked  what  is 
the  most  recently  filed  return  for 
purposes  of  §  301. 6212-2(a)  of  the 
regulations,  i.e..  whether  different 
ret\uns  filed  by  the  same  taxpayer  will 
update  the  taxpayer's  last  known 
address.  The  rules  provided  in  these 
regulations  do  not  in  any  way  alter  the 
existing  rules  for  updating  a  taxpayer's 
last  known  address  fit)m  a  filed  return. 
Section  5.01  of  Rev.  Proc.  90-18 
provides  which  returns  will  update  a 
taxpayer's  last  known  address  under  a 
social  security  number  or  an  employer 
identification  nimiber.  Therefore,  an 
amended  return  filed  on  a  Form  1040X 
with  a  different  address  from  that  which 
appeared  on  the  taxpayer's  previously 
filed  Form  1040  will  update  the 
taxpayer's  last  known  address  of  record 
with  the  IRS.  However,  a  Form  941  filed 
by  a  Schedule  C  business  would  not 
update  the  address  for  the  taxpayer's 
individual  income  tax  account  as  the 
Form  941  is  filed  with  an  employer 
identification  niunber  and  the 
individual  income  tax  accoimt  is 
associated  with  the  taxpayer's  social 
security  number. 


Finally,  as  mentioned  above,  the 
commentator  noted  that  accessing  the 
NCOA  database  for  IRS  Service  Center 
mailings  but  not  for  district  office 
mailings  might  cause  confusion  for 
taxpayers.  As  the  procedures  for 
updating  taxpayer  addresses  are 
modified  by  these  final  regulations, 
there  is  no  longer  any  difference 
between  Service  Center  and  other  field 
or  area  office  mailings. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regiJatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Charles  A.  Hall  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Emplojmient  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  hi  §  1.468A-5,  paragraph 
(c)(l)(ii)  is  amended  by  adding  a 
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sentence  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  1 .468A-5    Nuclear  decommissioning  fund 
qualification  requirements;  prohibitions 
against  setf-deaiing;  disqualification  of 
nuclear  decommissioning  fund;  termination 
of  fund  upon  substantial  completion  of 
decommissioning. 
***** 

(c)*  *  * 

(D*  *  * 

(ii)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2  of  this 
chapter. 
***** 

Par.  3.  In  §  1.503(a)-l.  paragraph  (c) 
concluding  text  is  amended  by  adding  a 
sentence  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  1 .503<a)-1    Denial  of  exemption  to  certain 
organizations  engaged  in  prohibited 
iransactkMis. 

***** 

(c)*  *  * 
*   *   *  For  further  guidance  regarding 
the  definition  of  last  known  address,  see 
§  301.6212-2  of  this  chapter. 

***** 

Par.  4.  In  §  1.547-2.  paragraph 
(b)(l)(v)  is  amended  by  adding  a 
sentence  after  the  third  sentence  of  the 
paragraph  to  read  as  follows: 

§  1 .547-2    Requirements  for  deficiency 
dMdends. 

***** 

(b)*   *   * 

(D*   *   * 

(v)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter.  *  *  * 
***** 

Par.  5.  In  §  1.856-6,  paragraph  (g)(5) 
is  amended  by  adding  a  sentence  after 
the  first  sentence  of  the  paragraph  to 
read  as  follows: 

S 1 .856-6    Foreclosure  property. 

***** 

(g)*   *   * 

(5)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter.  *  *  * 
***** 

Par.  6.  In  §  1.860-2,  paragraph 
(b)(l)(ii)  is  amended  by  adding  a 
sentence  after  the  fourth  sentence  of  the 
paragraph  to  read  as  follows: 

§  1 .880-2    Requirements  for  deficiency 
dividends. 

***** 

(b)*  *  * 
(1)  *  *  • 


(ii)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter.  *  *  * 
***** 

Par.  7.  In  §  1.963-6.  paragraph  (c)(5) 
is  amended  by  adding  a  sentence  after 
the  second  sentence  of  the  paragraph  to 
read  as  follows: 

§1.963-6    Deficiency  distribution. 

***** 

(c)*  *  * 

(5)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter.  *  *  * 
***** 

Par.  8.  Li  §  1.992-3.  paragraph 
(c)(3)(iv)  is  amended  by  adding  a 
sentence  after  the  third  sentence  of  the 
paragraph  to  read  as  follows: 

§  1 .992-3    Deficiency  distributions  to  meet 
qualification  requirements. 

***** 

(c)*  *  * 

(3)  *    *    * 

(iv)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter.  *  *  * 
***** 

Par.  9.  In  §  1.6081-2,  paragraph  (f)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  1 .6081  -2    Automatic  extension  of  time  to 
file  partnership  return  of  Income. 

***** 

(f)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter. 

***** 

Par.  10.  hi  §  1.6081-3,  paragraph  (d) 
is  amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  1 .6081  -3    Automatic  extension  of  time  for 
filing  corporation  income  tax  returns. 

***** 

(d)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter. 

***** 

Par.  11.  hi  §  1.6081-4.  paragraph  (c)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  1 .6081  -4    Automatic  extension  of  time  for 
filing  individual  income  tax  returns. 

***** 

(c)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2  of  this 
chapter. 


Par.  12.  In  §  1.6081-6.  paragraph  (d) 
is  amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  1 .6081  -6    Automatic  extension  of  time  to 
file  trust  income  tax  return. 

***** 

(d)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2  of  this 
chapter. 

***** 

Par.  13.  hi  §  1.6081-7.  paragraph  (d) 
is  amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  1 .6081  -7    Automatic  extension  of  time  to 
file  Real  Estate  IMortgage  Investment 
Conduit  (REIMIC)  income  tax  return. 

***** 

(d)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2  of  this 
chapter. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  14.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  15.  hi  §  301.6110-4,  paragraph 
(c)(3)  is  amended  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§301.6110-4    Communications  from  third 
parties. 

***** 

(c)*  *  * 

(3)  *  *  *  For  further  guidai\ce 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 

***** 

Par.  16.  In  §301.6110-5,  paragraph 
(b)(4)  is  amended  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§301.6110-5    ttotice  and  time 
requirements;  actions  to  restrain 
disclosure;  actions  to  obtain  addttiortal 
disclosure. 

***** 

(b)*  *  * 

(4)  *   *   *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2. 

***** 

Par.  17.  In  §  301.6110-6.  paragraph 
(b)(2)(v)  is  amended  by  adding  a 
sentence  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  301 .61 1 0-6    Written  determinations 
issued  in  response  to  requests  submitted 
before  November  1, 1976. 
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(b)*  *  * 
(2)*  *  * 

(v)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 

***** 

Par.  18.  Section  301.6212-2  is  added 
to  read  as  follows: 

§  301 .621 2-2    Definition  of  last  known 
address. 

(a)  General  rule.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a 
taxpayer's  last  known  address  is  the 
address  that  appears  on  the  taxpayer's 
most  recently  filed  and  properly 
processed  Federal  tax  return,  imless  the 
Internal  Revenue  Service  (IRS)  is  given 
clear  and  concise  notification  of  a 
different  address.  Further  information 
on  what  constitutes  clear  and  concise 
notification  of  a  different  address  and  a 
properly  processed  Federal  tax  retiun 
can  be  found  in  Rev.  Proc.  90-18  (1990- 
1  C.B.  491)  or  in  procedures 
subsequently  prescribed  by  the 
Commissioner. 

(b)  Address  obtained  from  third 
party — (1)  In  general.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  change  of  address  information 
that  a  taxpayer  provides  to  a  third  party, 
such  as  a  payor  or  another  government 
agency,  is  not  clear  and  concise 
notification  of  a  different  address  for 
purposes  of  determining  a  last  known 
address  imder  this  section. 

(2)  Exception  for  address  obtained 
from  the  United  States  Postal  Service — 
(i)  Updating  taxpayer  addresses.  The 
IRS  will  update  taxpayer  addresses 
maintained  in  IRS  records  by  referring 
to  data  accumulated  and  maintained  in 
the  United  States  Postal  Service  (USPS) 
National  Change  of  Address  database 
that  retains  change  of  address 
information  for  thirty-six  months 
(NCOA  database).  Except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section,  if  the 
taxpayer's  name  and  last  known  address 
in  niS  records  match  the  taxpayer's 
name  and  old  mailing  address  contained 
in  the  NCOA  database,  the  new  address 
in  the  NCOA  database  is  the  taxpayer's 
last  known  address,  unless  the  IRS  is 
given  clear  and  concise  notification  of  a 
different  address. 

(ii)  Duration  of  address  obtained  from 
NCOA  database.  The  address  obtained 
from  the  NCOA  database  under 
paragraph  (b)(2)(i)  of  this  section  is  the 
taxpayers  last  known  address  until  one 
of  the  following  events  occurs — 

(A)  The  taxpayer  files  and  the  IRS 
properly  processes  a  Federal  tax  retxim 
with  an  address  difi^erent  from  the 
address  obtained  from  the  NCOA 
database;  or 


(B)  The  taxpayer  provides  the  Internal 
Revenue  Service  with  clear  and  concise 
notification  of  a  change  of  address,  as 
defined  in  procedures  prescribed  by  the 
Commissioner,  that  is  different  from  the 
address  obtained  from  the  NCOA 
database. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (b)(2)  of 
this  section: 

Example  J.  (i)  A  is  an  unmarried  taxpayer. 
The  address  on  A's  1999  Form  1040,  U.S. 
Individual  Income  Tax  Return,  filed  on  April 
14,  2000,  and  2000  Form  1040  filed  on  April 
13,  2001,  is  1234  Anyplace  Street,  Anytown, 
USA  43210.  On  May  15,  2001,  A  informs  the 
USPS  of  a  new  permanent  address  (9876 
Newplace  Street,  Newtown,  USA  12345) 
using  the  USPS  Form  3575,  "Official  Mail 
Forwarding  Change  of  Address  Form."  The 
change  of  address  is  included  in  the  weekly 
update  of  the  USPS  NCOA  database.  On  May 
29.  2001,  A's  address  maintained  in  IRS 
records  is  changed  to  9876  Newplace  Street, 
Newtown,  USA  12345. 

(ii)  In  June  2001  the  IRS  determines  a 
deficiency  for  A's  1999  tax  year  and  prepares 
to  issue  a  notice  of  deficiency.  The  IRS 
obtains  A's  address  for  the  notice  of 
deficiency  from  IRS  records.  On  June  15, 

2001,  the  Internal  Revenue  Service  mails  the 
notice  of  deficiency  to  A  at  9876  Newplace 
Street,  Newtown,  USA  12345.  For  purposes 
of  section  6212(b),  the  notice  of  deficiency 
mailed  on  June  15,  2001.  is  mailed  to  A's  last 
known  address. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  instead  of 
determining  a  deficiency  for  A's  1999  tax 
year  in  June  2001,  the  IRS  determines  a 
deficiency  for  A's  1999  tax  year  in  May  2001. 

(ii)  On  May  21,  2001,  the  IRS  prepares  a 
notice  of  deficiency  for  A  and  obtains  A's 
address  from  IRS  records.  Because  A  did  not 
inform  the  USPS  of  the  change  of  address  in 
sufficient  time  for  the  IRS  to  process  and  post 
the  new  address  in  Internal  Revenue 
Service's  records  by  May  21.  2001,  the  notice 
of  deficiency  is  mailed  to  1234  Anyplace 
Street,  Anytown,  USA  43210.  For  purposes  of 
section  6212(b),  the  notice  of  deficiency 
mailed  on  May  21,  2001,  is  mailed  to  A's  last 
known  address. 

Example  3.  (i)  C  and  D  are  married 
taxpayers.  The  address  on  C  and  D's  2000 
Form  1040,  U.S.  Individual  Income  Tax 
Return,  filed  on  April  13,  2001,  and  2001 
Form  1040  filed  on  April  15,  2002,  is  2468 
Spring  Street,  Little  City,  USA  97531.  On 
August  15.  2002,  D  informs  the  USPS  of  a 
new  permanent  address  (8642  Peachtree 
SU^et,  Big  City,  USA  13579)  using  the  USPS 
Form  3575,  "Official  Mail  Forwarding 
Change  of  Address  Form."  The  change  of 
address  is  included  in  the  weekly  update  of 
the  USPS  NCOA  database.  On  /.ugust  29, 

2002,  D's  address  maintained  in  IRS  records 
is  changed  to  8642  Peachtree  Street,  Big  City. 
USA  13579. 

(ii)  In  October  2002  the  IRS  determines  a 
deficiency  for  C  and  D's  2000  tax  year  and 
prepares  to  issue  a  notice  of  deficiency.  The 
Internal  Revenue  Service  obtains  C's  address 
and  D's  address  for  the  notice  of  deficiency 
from  IRS  records.  On  October  15,  2002,  the 


IRS  mails  a  copy  of  the  notice  of  deficiency 
to  C  at  2468  Spring  Street,  Little  City,  USA 
97531,  and  to  D  at  8642  Peachtree  Street,  Big 
City,  USA  13579.  For  purposes  of  section 
6212(b),  the  notices  of  deficiency  mailed  on 
October  15,  2002,  are  mailed  to  C  and  D's 
respective  last  known  addresses. 

(c)  Last  known  address  for  all  notices, 
statements,  and  documents.  The  rules 
in  paragraphs  (a)  and  (b)  of  this  section 
apply  for  purposes  of  determining 
whether  all  notices,  statements,  or  other 
documents  are  mailed  to  a  taxpayer's 
last  known  address  whenever  the  term 
last  known  address  is  used  in  the 
Internal  Revenue  Code  or  the 
regulations  thereimder. 

(d)  Effective  Date — (1)  In  general. 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  this  section  is  effective 
on  January  29,  2001. 

(2)  Individual  moves  in  the  case  of 
joint  filers.  In  the  case  of  taxpayers  who 
file  joint  returns  under  section  6013,  if 
the  NCOA  database  contains  change  of 
address  information  for  only  one 
spouse,  paragraphs  (b)(2)  and  (3)  of  this 
section  will  not  apply  to  notices, 
statements,  and  other  documents  mailed 
before  the  processing  of  the  taxpayers' 
2000  joint  return. 

Par.  19.  In  §  301.6303-1,  paragraph  (a) 
is  amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  301 .6303-1    ftotice  and  demand  for  tax. 

***** 

(a)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 

***** 

Par.  20.  In  §  301.6305-1,  paragraph 
(b)(2)(ii)  is  revised  to  read  as  follows: 

§  301 .6305-1  Assessment  and  collection 
of  certain  liability. 

***** 

(b)  *  *  * 
(2)*  *  * 

(ii)  The  name,  social  security  number, 
and  last  known  address  of  the 
individual  owing  tH^  assessed  amount. 
For  further  guidance  regarding  the 
definition  of  last  known  address,  see 
§301.6212-2; 
***** 

Par.  21.  hi  §  301.6320-lT,  paragraph 
(a)(1)  is  amended  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§  301 .6320-1 T  Notice  and  opportunity  for 
hearing  upon  filing  of  notice  of  Federal  tax 
lien  (temporary). 

(a)  *   *   * 

(1)*  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 
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Par.  22.  hi  §  301.6325-1,  paragraph 
(f)(2)(ii)(a)  is  revised  to  read  as  follows: 

§  301 .6325-1    Release  of  lien  or  discharge 
of  property. 

***** 

(f)*  *  * 

(2)  *   *   * 

(ii)  *  *  * 

(a)  Mailing  notice  of  the  revocation  to 
the  taxpayer  at  his  last  known  address 
(see  §  301.6212-2  for  further  guidance 
regeu-ding  the  definition  of  last  known 
address);  and 
***** 

Par.  23.  In  §  301.6330-lT,  paragraph 
(a)(1)  is  amended  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§  301 .6330-1 T    Notice  and  opportunity  for 
hearing  prior  to  levy  (temporary). 

(a)*  *  * 

(1)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 

***** 

Par.  24.  In  §  301.6331-2,  paragraph 
(a)(1)  is  amended  by  adding  a  sentence 
after  the  second  sentence  of  the 
paragraph  to  read  as  follows: 

§  301 .6331  -2    Procedures  and  restrictions 
on  levies. 

(a)  *  *  * 

(1)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2.  *  *   * 

***** 

Par.  25.  Section  301.6332-2  is 
amended  as  follows: 

1.  Paragraphs  (b)(1)  introductory  text, 
(b)(l)(i),  and  (b)(l)(ii)  are  redesignated 
as  paragraphs  (b)(l){i)  introductory  text, 
(b)(l)(i)(A),  and  (b)(l)(i)(B),  respectively. 

2.  In  newly  designated  paragraph 
(b)(l)(i)(B),  the  text  beginning  with  the 
second  sentence  is  redesignated  as 
paragraph  (b)(l)(ii). 

3.  Newly  designated  paragraph 
(b)(l)(ii)  is  amended  by  adding  a 
sentence  after  the  second  sentence  of 
the  paragraph. 

Tne  addition  reads  as  follows: 

§  301 .6332-2    Surrender  of  property 
subiect  to  levy  in  the  case  of  life  Insurance 
and  endowment  contracts. 

***** 

(b)*  *  * 

(1)  In  general. 

(ii)  *   *   *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2.  *   *   * 
***** 

Par.  26.  In  §  301.6335-1,  paragraph 
(b)(1)  is  amended  by  adding  a  sentence 
after  the  third  sentence  of  the  paragraph 
to  read  as  follows: 


§  301 .6335-1    Sale  of  seized  property. 

***** 

(b)  *  *  * 

(1)*  *   *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2.  *  *  * 

***** 

Par.  27.  In  §  301.6503(c)-l,  paragraph 
(a)  is  amended  by  adding  a  sentence  at 
the  end  of  the  paragraph  to  read  as 
follows: 

§  301 .6503<c)-1    Suspension  of  running  of 
period  of  limitation;  location  of  property 
outside  the  United  States  or  removal  of 
property  from  the  linited  States;  taxpayer 
outside  of  United  States. 

(a)  *   *   *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 

***** 

Par.  28.  Section  301.6672-1  is 
amended  by  adding  a  sentence  at  the 
end  of  the  section  to  read  as  follows: 

§  301 .6672-1    Failure  to  collect  and  pay 
over  tax,  or  attempt  to  evade  or  defeat  tax. 

*  *  *  For  further  guidance  regarding 
the  determination  of  the  proper  address 
for  mailing  the  notice  required  under 
section  6672(b)(1),  see  §  301.6212-2. 

Par.  29.  In  §  301.6903-1,  paragraph  (c) 
is  amended  by  adding  a  sentence  after 
the  first  sentence  of  the  paragraph  to 
read  as  follows: 

§  301 .6903-1     Notice  of  fiduciary 
relationship. 

*  *         *         *         * 

(c)  *  *  *  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §301.6212-2.  *   *   * 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  11,  2000. 
Jonathaa  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
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BILLING  CODE  4S30-01-U 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  7 
[ID  8938] 

Requirements  Relating  to  Certain 
Exchanges  Involving  a  Foreign 
Corporation 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Removal  of  temporary 

regulations. 


SUMMARY:  This  document  removes 
temporary  regulations  under  section 
367(c)  that  are  no  longer  necessary  and, 
as  a  result,  may  be  misleading. 

DATES:  Effective  Date:  January  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Harris  at  (202)  622-3860  (not  a 
toU-fi-ee  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  1977,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  proposed  regulations  (42  FR 
65204)  and  temporary  regulations  (42 
FR  65152)  imder  section  367(c)  of  the 
Internal  Revenue  Code.  The  principal 
purpose  of  these  regulations, 
§§  7.367(c)-l  and  7.367(c)-2,  was  to 
distinguish  between  the  treatment  of 
transfers  described  in  section  367(c) 
before  and  after  the  enactment  of  the 
Tax  Reform  Act  of  1976  (the  Act)  (90 
Stat.  1634).  Before  enactment  of  the  Act, 
transfers  described  in  section  367(c) 
were  subject  to  a  ruling  requirement. 
After  enactment  of  the  Act,  transfers 
described  in  section  367(c)  were  within 
the  scope  of  §§  7.367(b)-l  through 
7.367(b)-12.  In  light  of  the  substantial 
time  that  has  passed  since  enactment  of 
the  Act  and,  moreover,  in  light  of  the 
fact  that  §§  I.367(b>-1  through  1.367(b)- 
6  have  substantially  superceded 
§§  7.367(b)-l  through  7.367(b)-12, 
§§  7.367(c)-l  and  7.367(c)-2  are  no 
longer  necessary  and  may  be 
misleading. 

Accordingly,  this  document  removes 
§§  7.367(c)-l  and  7.367(c)-2. 

List  of  Sub)ects  in  26  CFR  Part  7 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Removal  of  Temporary  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  26  CFR  part  7  is 
amended  as  follows: 

PART  7— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

Paragraph  1.  The  authority  citation 
for  part  7  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
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§§7.367(c)-1and7.367(c)-2    [Amended] 

Par.  2.  Sections  7.367(c)-l  and 
7.367(c)-2  are  removed. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  28,  2000. 
Jonathan  Talisman, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-489  Filed  l-ll-Ol;  8:45  am) 

BNJJNG  COOE  4830-01-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  In  Terminated  Single- 
Emptoyer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  February  2001 .  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  February  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  {For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 


assumptions  are  intended  to  reflect 
ciuxent  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
liunp-sum  amoimts  to  be  paid  by  the 
PBGC  (foimd  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-stun  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  February  2001, 
(2)  adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  liunp-siun  payments  in 
plans  with  valuation  dates  during 
February  2001 ,  and  (3)  adds  to  appendix 
C  to  part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-sxun 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  February  2001. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  6.50  percent  for 
the  first  20  years  following  the  valuation 
date  and  6.25  percent  thereafter.  These 
interest  assiunptions  represent  a 
decrease  (fit)m  those  in  effect  for 
January  2001)  of  0.20  percent  for  the 
first  20  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assiunptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
pajonents  (set  forth  in  appendix  B  to 
part  4022)  will  be  4.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  and  4.00  percent  diu-ing  any 
years  preceding  the  benefit's  placement 
in  pay  status.  These  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  January  2001)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  the  seven- 
year  period  directly  preceding  the 
benefit's  placement  in  pay  status;  they 
are  otherwise  unchanged. 


For  private-sector  pa)anents,  the 
interest  assiimptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  siuns  (set 
forth  in  appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
acciuately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  February  2001 , 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assiunptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1 .  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
88,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 
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Appendix  B  to  Part  4022 — Lump  Sum  Interest  Rates  for  PBGC  Payments 


Rate  set 


For  plans  yg.  a  valuation  ,n,n,ediate 

annuity  rate 

(percent) 


On  or  after 


Before 


Deferred  annuities 
(percent) 


88 


2-1-01 


3-1-01 


4.75 


4.00 


4.00 


4.00 


8 


3.   In  appendix  C  to  part  4022,   Rate  Set  88,  as  set  forth  below,   is  added  to  the  table.   (The  introductory  text 
of  the  table  is  omitted.) 

Appendix  C  to  Part  4022 — Lump  Sum  Interest  Rates  for  Private-Sector  Payments 


Rate  set 

For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities 
(percent) 

On  or  after            Before 

ii 

12 

\i 

n, 

rh 

* 

88 

• 

2-1-01               3-1-01 

* 

4.75 

* 

4.00 

4.00 

>                               • 
4.00 

7 

• 

.8 

PART  4044— ALLOCATION  OF  ASSETS  IN  SINGLE-EMPLOYER  PLANS 

4.  The  authority  citation  for  part  4044  continues  to  read  as  follows: 
Authority:  29  U.S.C.  1301(a),  1302(b)(3),  1341.  1344,  1362. 

5.  In  appendix  B  to  part  4044,  a  new  entry,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text 


of  the  table  is  omitted.) 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  in  tfie  month — 


The  values  of  i,  are: 


fort  = 


fort  = 


forl  = 


February  2001 


.0650 


1-20 


.0625 


>20     I^A 


I^A 


Issued  in  Washington.  DC,  on  this  5th  day 
of  January  2001. 
David  M .  Strauss, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  01-1023  Filed  1-11-01;  8:45  am) 
BILLING  COOE  770e-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 

[FRL-6931-4] 
RIN  2040-AD20 

Drinking  Water  State  Revolving  Funds 
Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Adoption  of  interim  final  rule  as 

final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  promulgated  an  interim 


final  rule  on  August  7,  2000  (65  FR 
48286)  which  codified  and 
implemented  requirements  for  the 
Drinking  Water  State  Revolving  Fund 
(DWSRF)  program.  The  interim  final 
rule  was  effective  on  the  date  of 
publication  in  the  Federal  Register,  but 
included  a  60-day  comment  period  to 
give  interested  parties  an  opportunity  to 
comment.  EPA  indicated  that  comments 
would  be  considered  and,  if  necessary, 
the  Agency  would  issue  a  revised  final 
rule  changing  the  interim  final  rule  to 
respond  to  comments.  After  careful 
consideration  of  the  comments  received 
on  the  interim  final  rule,  EPA  has 
determined  that  it  will  not  make 
changes  to  the  interim  final  rule. 
DATES:  The  interim  final  rule  became 
effective  on  August  7,  2000. 
ADDRESSES:  Public  comments  and  the 
comment  response  document  on  the 
interim  final  rule  have  been  established 
under  Docket  W-00-1 1 ,  which  includes 
supporting  documentation,  and  is 
available  for  review  at  the  Water  Docket, 


U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  East  Tower  Basement, 
Room  EB57,  Washington.  DC  20460.  For 
access  to  the  Docket  materials,  please 
call  (202)  260-3027  between  9  a.m.  and 
3:30  p.m.  (Eastern  Time),  Monday 
through  Friday,  for  an  appointment  and 
reference  Docket  W-00-1 1 . 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Kimberley 
Roy,  Drinking  Water  Protection 
Division,  Office  of  Ground  Water  and 
Drinking  Water  (MC-4606),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NfW,  Washington,  DC  20460. 
The  telephone  number  is  (202)  260- 
2794  and  the  e-mail  address  is 
roy.kimberley@epa.gov.  For  general 
information,  contact  the  Safe  Drinking 
Water  Hotline,  toll  bee  at  (800)  426- 
4791.  The  Safe  Drinking  Water  Hotline 
is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  9:00 
a.m.  to  5:30  p.m.  (Eastern  Time). 
DWSRF  program  information,  including 


2824  Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


a  copy  of  the  interim  final  rule,  are 
available  on  EPA's  Office  of  Ground 
Water  and  Drinking  Water  website  at 
http://www.epa.gov/safewater/ 
dwsrf.html. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  1452  of  the  Safe  Drinking 
Water  Act  (SDWA).  42  U.S.C.  300J-12, 
establishes  a  national  DWSRF  program 
to  assist  public  water  systems  in 
financing  the  cost  of  drinking  water 
infrastructure  projects  needed  to 
achieve  or  maintain  compliance  with 
SDWA  requirements  and  to  further  the 
public  health  objectives  of  the  Act. 
Section  1452(g)(3)  of  the  SDWA  states 
that  "the  Administrator  shall  publish 
guidance  and  promulgate  regulations  as 
may  be  necessary  to  carry  out  the 
provisions  of  this  section." 

On  August  7,  2000,  the  EPA 
promulgated  an  interim  final  rule  (65  PR 
48286)  which  codified  the  DWSRF 
Program  Final  Guidelines  (EPA-816-R- 
97-005)  published  on  February  28, 
1997.  The  interim  final  rule  establishes: 
what  States  must  do  to  receive  a 
capitalization  grant;  what  States  may  do 
with  capitalization  grant  funds  intended 
for  infrastructure  projects;  what  States 
may  do  with  funds  intended  for  set- 
aside  activities;  and  the  roles  of  both  the 
States  and  EPA  in  managing  and 
administering  the  program.  Both  the 
DWSRF  Program  Final  Guidelines  and 
the  interim  final  rule  were  the  result  of 
a  thorough  stakeholder  consultation 
process. 

The  interim  final  rule  was  effective  on 
the  date  of  publication  in  the  Federal 
Register,  but  included  a  60-day 
comment  period  to  give  interested 
parties  an  opportunity  to  comment.  EPA 
indicated  that  comments  would  be 
considered  and,  if  necessary,  the 
Agency  would  issue  a  revised  final  rule 
changing  the  interim  final  rule  to 
respond  to  comments.  EPA  received 
comments  from  15  parties  by  the  close 
of  the  comment  period  on  Oictober  6, 
2000.  After  careful  consideration  of  the 
comments  received  on  the  interim  final 
rule,  EPA  has  determined  that  it  will  not 
make  changes  to  the  interim  final  rule. 
Accordingly,  the  interim  final  rule  is 
adopted  as  a  final  rule  without  change. 

n.  Comments  on  Interim  Final  Rule 

EPA  received  comments  on  the 
interim  final  rule  from  15  parties 
representing  a  variety  of  interests.  The 
majority  of  commentors  represented 
State  government  and  finance  agencies 
that  administer  State  DWSRF  programs 
(10  commentors).  Other  commentors 
included  trade  associations  (2 


commentors);  environmental/citizen 
groups  (2  commentors);  and  a  State 
association  (one  commentor). 
Commenters  raised  several  key  issues 
which  are  discussed  below.  The 
complete  response  to  comments 
dociunent  has  been  established  imder 
Docket  W-00-11  and  is  available  for 
review. 

Many  of  the  comments  that  EPA 
received  addressed  issues  that  go 
beyond  the  scope  of  the  interim  final 
rule  because  they  would  involve 
changes  to  requirements  found  in  the 
SDWA.  Several  commentors  stated  that 
the  requirement  that  four  percent  of  the 
allotment  can  be  set  aside  for 
administration  of  the  DWSRF  program 
is  insufficient  for  program 
administration  oversight  by  States.  This 
restriction  on  the  amount  of  allotment 
that  can  be  set  aside  for  administration 
of  the  program  is  a  requirement  in 
section  1452(g)(2)  of  the  SDWA.  Several 
commentors  stated  that  EPA  should 
support  extending  the  deadline  for 
appropriations  for  the  DWSRF  program 
beyond  fiscal  year  2003  because  of  the 
success  of  the  program.  The  preamble  to 
the  interim  final  rule  reflects  the 
language  in  section  1452(m)  of  the 
SDWA  whereby  Congress  authorized 
appropriations  for  the  DWSRF  program 
through  fiscal  year  2003.  One 
commentor  stated  that  refinancing 
should  be  allowed  for  privately-owned 
systems  and  that  the  deadline  for 
transfer  of  funds  between  the  DWSRF 
and  Clean  Water  SRF  programs  should 
be  removed.  The  interim  final  rule 
reflects  the  provision  in  section 
1452(f)(2)  the  SDWA  which  allows 
refinancing  only  for  publicly-owned 
systems  and  the  provision  in  section 
302  of  the  SDWA  that  funds  may  not  be 
transferred  between  the  two  SRF 
programs  after  September  30,  2001. 

Several  of  the  comments  that  EPA 
received  asked  for  modifications  to 
provisions  that  were  discussed  during 
development  of  the  DWSRF  Program 
Final  Guidelines  and  which  EPA 
indicated  would  not  change  as  part  of 
the  rule  development  process. 
Specifically,  five  conunentors  disagreed 
with  EPA's  decision  to  include  the 
requirement  in  the  interim  final  rule 
that  certain  types  of  infrastructure 
projects  are  ineligible  for  assistance 
from  the  DWSRF  program.  One 
commentor  agreed  with  EPA's  decision. 
EPA  maintains  the  position  established 
during  the  development  of  the  DWSRF 
Program  Final  Guidelines  and  reflected 
in  the  interim  final  rule  that  certain 
types  of  projects  are  ineligible  for 
DWSRF  program  assistance  because 
they  do  not  further  the  objectives 
Congress  set  out  in  the  SDWA  to  the 


same  extent  as  other  projects  that  are 
eligible. 

EPA  received  mixed  comments  on  the 
level  of  public  involvement  that  the 
interim  final  rule  should  require  for 
States  to  have  in  their  DWSRF 
programs.  Several  commentors  stated 
that  the  rule  should  have  more  stringent 
requirements  for  public  review  and 
comment  on  State  DWSRF  programs. 
For  instance,  one  commentor  indicated 
that  the  rule  should  require  a  State  to  do 
more  proactive  outreach  and  education 
to  small  and  disadvantaged 
communities  and  that  the  rule  should 
require  a  State  to  use  a  percentage  of  its 
State  program  management  set-aside  for 
public  outreach  during  the  development 
of  its  Intended  Use  Plan  (lUP).  Other 
commentors  indicated  that  the  rule 
requires  too  much  public  review  and 
comment  as  part  of  the  lUP  process.  For 
instance,  one  commentor  indicated  that 
the  rule  shoidd  not  require  State 
decisions  on  the  use  of  the  set-aside 
funds  to  go  through  public  comment  as 
part  of  the  lUP  process  because  public 
input  is  already  received  as  part  of  the 
State  budget  process.  EPA  believes  that 
the  public  involvement  requirements  in 
the  interim  final  rule  allow  for  a  balance 
between  the  need  for  the  public  to  have 
sufficient  opportunities  to  provide  input 
on  State  DWSRF  programs  and  the  need 
for  States  to  implement  their  programs 
in  an  efficient  manner. 

Several  of  the  comments  EPA 
received  reflected  a  misunderstanding 
of  the  provisions  in  the  interim  final 
rule.  One  commentor  stated  that  the  nde 
should  not  require  a  State  to  include  in 
its  Biennial  Report  a  demonstration  of 
how  it  is  complying  with  operator 
certification  and  capacity  development 
provisions  to  avoid  withholding  of 
funds.  In  actuality,  the  rule  does  not 
require  a  State  to  demonstrate  in  its 
Biennial  Report  how  it  is  complying  \ 
with  the  withholding  requirements.  The 
rule  only  requires  a  State  to  agree  as  part 
of  its  capitalization  grant  agreement  that 
it  will  provide  the  annual  program 
submittals  that  are  required  in  the 
capacity  development  and  operator 
certification  programs.  Several 
commentors  stated  that  the  provision  to 
allow  set-aside  funds  to  be  used  for 
planning  and  design  costs  associated 
with  infrastructure  projects  for  small 
systems  is  too  narrow  and  that  it 
precludes  a  State  from  funding  the 
development  of  comprehensive  water 
system  plans  for  systems  of  all  sizes.  In 
actuality,  the  language  in  the  rule  does 
not  preclude  a  State  from  providing 
funds  for  the  development  of 
comprehensive  water  system  plans  as 
part  of  capacity  development  assistance 
since  these  would  not  be  considered 
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planning  and  design  costs.  Thus,  a  State 
€»uld  use  the  State  program 
management  set-aside  to  fund  water 
system  plans  for  systems  of  all  sizes,  not 
just  small  systems. 

EPA  received  mixed  comments  on  the 
level  of  stakeholder  involvement 
provided  for  dming  the  rule 
development  process.  Several 
commentors  commended  EPA  for  the 
level  of  stakeholder  input  on  many 
policy  matters  in  the  rule  and  for  the 
Agency's  responsiveness  to  comments 
received  on  the  rule.  Other  commentors 
stated  that  stakeholder  involvement  in 
the  rule  should  have  been  broader  and 
more  inclusive.  EPA  believes  that  the 
interim  final  rule  gives  States  a  high 
degree  of  flexibility  to  operate  their 
programs  and  is  the  result  of  a  thorough 
stakeholder  consultation  process  that 
went  beyond  what  is  required  under  the 
Administrative  Procedures  Act.  The  rule 
is  primarily  a  codification  of  the 
DWSRF  Program  Final  Guidelines 
which  went  through  an  extensive  public 
comment  and  review  process.  Any 
additions  or  modifications  to  the  Final 
Guidelines  that  are  reflected  in  the  rule 
went  through  rounds  of  public  comment 
and  revisions  in  memoranda,  guidance 
documents,  or  were  published  in  the 
Federal  Register  for  comment. 
Stakeholders  were  also  given  multiple 
opportunities  to  provide  comments 
during  the  rule  development  process 
and  all  comments  received  were 
carefully  considered. 

m.  Administrative  Requirements 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

List  of  Subjects  in  40  CFR  Part  35 

Drinking  water.  Environmental 
protection.  Grant  programs — 
environmental  protection.  Public  health. 
Safe  drinking  water  act,  State  revolving 
funds.  Water  supply. 

Dated:  December  27,  2000. 
J.  Charles  Fox, 

Assistant  Administrator,  Office  of  Water. 

Accordingly,  the  interim  final  rule  is 
adopted  as  a  final  rule  without  change. 
[FR  Doc.  01-693  Filed  i-11-01;  8:45  am] 

■LUNQ  COOe  6560-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  64 

[Docket  No.  FEMA-7753] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
commimities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
DATES:  The  effective  date  of  each 
community's  suspension  is  the  third 
date  ("Susp.")  listed  in  the  third  column 
of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Dannels,  Branch  Chief, 
Policy,  Assessment  and  Outreach 
Division,  Mitigation  Directorate,  500  C 
Street,  SW.,  Room  411,  Washington,  DC 
20472,  (202)  646-3098. 
SUPPl^MENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 


available  in  the  community.  However, 
some  of  these  commimities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insiutmce. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reeister. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  uimecessary  because 
commimities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspensiondate.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  bom 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  has  determined  that 
this  rule  is  exempt  from  the 
requirements  of  die  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
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adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  imless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  PR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 


information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 


Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART64-{AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Date  certain 

Federal  assist- 

State and  location 

Community 

Effective  date  auttK>r1zatk)n/cancellatk>n  of 

Current  effective 

ance  no  k>nger 

^4o. 

sale  of  flood  insurance  in  community 

map  date 

available  in  spe- 
cial flood  hazard 
areas 

RegionM 

Pennsylvania:    Gilpin,    township    of,    Ann- 

421306 

July  25,  1975,  Emerg.,  May  4,  1988,  Reg. 

Aug.  23,  2000  ... 

Jan.  5.  2001. 

strong  County. 

January  5,  2001. 

Virginia:  Monterey,  town  of,  Highland  Coun- 

510379 

May  9,   1997.   Emerg.,  January  5.  2001, 

Dec.  20,  2000  ... 

Do. 

ty- 

Reg.  Januarys.  2001. 

Region  V 

IHnois: 

Gtolf.  village  of,  Cook  County  

170096 

January  17.  1975,  Emerg.,  November  15. 
1979.  Reg.  January  5.  2001. 

Nov.  6,  2000 

Do. 

La  Grange,  village  of,  Cook  County 

170114 

March   30,    1973,    Emerg.,    November   9, 
1979,  Reg.  January  5,  2001 . 

do  

Do. 

Lincolnwood,     village     of.     Cook 

171001 

April  24,  1979,  Emerg.,  April  24.  1979,  Reg. 

do  

Do. 

County. 

January  5,  2001 . 

Nortt\  Riverskle,  village  of.  Cook 

170135 

March  24,   1975,   Emerg.,   December   16. 

do  

Do. 

County. 

1980.  Reg.  January  5.  2001. 

Orland    Park,    village    of.    Cook 

170140 

April  15.  1974,  Emerg.,  Febmary  4,  1981, 

do  

Do. 

County. 

Reg.  January  5,  2001 . 

Patos  Heights,  city  of.  Cook  County 

170142 

July  27,  1973,  Emerg.,  July  16.  1980.  Reg. 
Januarys,  2001. 

do  

Do. 

RegionM 

Pennsylvania: 

Bkxxning  Grove,  township  of.  Pike 

421962 

December  2,   1976,   Emerg.;  October  18. 

Oct.  6.  2000  

Jan.  19.2001. 

County. 

1988,  Reg.;  January  19.  2001. 

Detaware,  township  of.  Pike  Courn 

421963 

September  10,  1975,  Emerg.;  December  4. 

do  

Do. 

ty 

1985;  Reg.  January  19,  2001. 

Greene,  township  of.  Pike  County 

421965 

August  6,  1975.  Emerg.;  October  18,  1988, 
Reg.  January  19.  2001. 

do  

Do. 

Lackawaxen,    township    of.     Pike 

421966 

July  7,  1975.  Emerg.;  August  4.  1988;  Reg. 

do  

Do. 

County 

January  19,  2001. 

Lehman,  township  of.  Pike  County 

421967 

February  3,  1976,  Emerg.;  June  19,  1989; 
Reg.  January  19,  2001. 

do  

Do. 

Milford,  tx)rough  of,  Pike  County  ... 

420759 

July  23,  1975,  Emerg.;  June  1.  1989;  Reg. 
January  19,2001. 

do  

Do. 

Milford,  township  of.  Pike  County  .. 

422642 

March    11,    1976,    Emerg.;    December   4, 
1985,  Reg.  January  19,  2001. 

do  

Do. 

Porter,  township  of,  Pike  County  ... 

422500 

August    17,    1979,    Emerg.;    October    15. 
1985;  Reg.  January  19,  2001. 

do  

Do. 

Shohola,  township  of.  Pike  County 

421969 

August  7,   1975,   Emerg.;  July  15.   1988; 
Reg.  January  19.  2001. 

do  

Do. 

Westfall,  township  of.  Pike  County 

421970 

July  30,  1975,  Emerg.;  Febnjary  2,  1989; 
Reg.  January  19,  2001. 

do  

Do. 

Virginia:     Hardy     County,     unincorporated 

540051 

May  16,  1978,  Emerg.,  June  19,  1985,  Reg. 

do  

Do. 

areas. 

January  19.  2001. 

West  Virginia:  MoorefieW,  town  of,., Hardy 

540052 

May  12,  1975,  Emerg.,  July  1,  1987,  Reg. 

do  

Do. 

County. 

January  19,2001. 

. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension. 
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Dated:  January  5.  2001. 
Michael  |.  Armstrong, 

Associate  Director  for  Mitigation. 

|FR  Doc.  01-1026  Filed  1-11-01;  8:45  am] 

BIUJNO  CODE  671S-0S-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  OST-1999  6189; 
Amendment-#3031. 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the 
Administrator,  Federal  Highway 
Administration 

agency:  OfBce  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  (Secretary)  delegates  to 
the  Federal  Highway  Administrator  his 
authority  to  implement  the 
Transportation  Infrastructure  Finance 
and  Lmovation  Act  of  1998  (TIFIA), 
codified  at  23  U.S.C.  181-189.  The 
TIFIA  authorizes  the  Department  of 
Transportation  ("Department  of 
Transportation")  to  provide  secured 
direct  loans,  lines  of  credit,  and  loan 
guarantees  to  public  and  private 
sponsors  of  eligible  surface 
transportation  projects.  The  Federal 
Highway  Administrator  is  delegated 
authority  with  respect  to  coordination 
and  management  of  the  day-to-day 
activities  associated  with  implementing 
the  TIFIA  program.  The  Federal 
Highway  Administrator  may  further 
delegate  this  authority.  The  Secretary 
reserves  the  authority  to  evaluate  and 
select  individual  projects  to  receive 
TIFIA  assistance  and  reserves  authority 
to  provide  overall  policy  direction  and 
key  program  decisions  for  the  TIFIA 
program. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
January  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Hardiman-Tobin,  Office  of  the 
Chief  Counsel,  HCC-40,  (202)  366-1397, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
Blane  Workie,  Office  of  the  General 
Coimsel,  (2Q2)  366-9314,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
ELECTRONIC  ACCESS:  You  can  view  and 
download  this  document  by  going  to  the 
web  page  of  the  Department's  Docket 
Management  System  (http:// 
dms.dot.gov/).  On  that  page,  click  on 
"search."  On  the  next  page,  type  in  the 


last  fotu'  digits  of  the  docket  number 
shown  on  the  first  page  of  this 
dociunent.  Then  click  on  "search."  An 
electronic  copy  of  this  docimient  also 
may  be  dovtmloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  fit>m  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nara. 

SUPPLEMENTARY  INFORMATION:  The 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Pub.  L.  105-178, 112 
Stat.  241  (1998),  created  the 
Transportation  Infrastructxire  Finance 
and  Innovation  Act  of  1998  (TIFIA).  The 
TIFIA  establishes  a  new  Federal  credit 
program  to  provide  credit  assistance  to 
surface  transportation  projects.  The 
TIFIA  authorizes  the  Secretary  to 
provide  secured  (direct)  loans,  lines  of 
credit,  and  loan  guarantees  to  private 
and  public  sponsors  of  eligible 
transportation  projects. 

Fimding  for  TIFIA  is  limited; 
therefore,  the  projects  to  receive 
financial  assistance  will  be  selected  on 
a  competitive  basis.  In  fiscal  years  1999 
through  2003,  TIFIA  authorizes  $530 
million  to  be  appropriated  from  the 
Highway  Trust  Fund  (other  than  the 
Mass  Transit  Accoimt)  for  the  Secretary 
to  provide  up  to  $10.6  billion  of  credit 
assistance  to  major  surface 
transportation  projects.  The  TIFIA 
authorizes  the  Secretary  to  select  the 
recipients  of  credit  assistance  and  to  use 
up  to  $2  million  of  the  budget  authority 
provided  each  fiscal  year  for  program 
administration. 

The  TEA-21  Conference  Report 
stated,  "To  ensiue  the  financial  and 
programmatic  success  of  TIFIA,  the 
conference  strongly  encourages  the 
Secretary  to  establish  an  organizational 
structure  within  the  Department  in 
which  financial  activities  and  programs 
can  be  closely  coordinated  and 
monitored."  In  June  1999,  consistent 
with  the  Conference  Report  language, 
the  Secretary  and  the  Administrators  of 
the  Federal  Highway  Administration 
("FHWA").  the  Federal  Raikoad 
Administration  ("FRA"),  and  the 
Federal  Transit  Administration  ("FTA") 
entered  into  a  Memorandiun  of 
Understanding  ("MOU")  to  manage  the 
TIFIA  program  on  an  interim  basis 
through  the  creation  of  a  TIFIA  Working 
Group. 

In  December  2000,  the  Secretary  and 
the  Administrators  of  FHWA.  FRA,  and 
FTA  entered  into  an  MOU,  which 


amended  and  superseded  the  June  1999 
MOU,  to  establish  a  TIFIA  Joint  Program 
Office  ("TIFIA  JPO")  to  coordinate  and 
manage  the  day-to-day  activities 
associated  with  implementing  the  TIFIA 
statutory  provisions.  According  to  the 
2000  MOU.  the  TIFIA  JPO  will 
organizationally  be  located  within 
FWHA  and  will  have  a  dual  reporting 
structure.  The  TIFIA  JPO  will  report  to 
the  Secretary  for  overall  policy  direction 
and  key  program  decisions.  The  TIFIA 
JPO  will  report  to  the  Federal  Highway 
Administrator  for  coordination  and 
management  of  day-to-day  operations 
and  funding  matters. 

In  accordance  with  the  December 
2000  MOU,  the  Secretary  is  delegating 
his  authority  to  operate  and  manage  the 
financial  assistance  program  under 
TIFIA  to  the  Federal  Hi^way 
Administrator.  Operation  and 
management  of  the  program  consists  of 
the  initial  evaluation  of  each  project,  the 
negotiation  and  preparation  of  the  legal 
dociunents  necessary  to  consummate 
the  transaction,  and  the  continuing 
oversight  of  the  project. 

For  instance,  die  Federal  Highway 
Administrator  will  act  as  the  Executive 
Agent  for  the  TIFIA  Program  and  will  be 
responsible  for  managing  the  TIFIA 
funds,  which  are  authorized  to  be 
appropriated  from  the  Highway  Trust 
Fimd  (other  than  the  Mass  Transit 
Account),  with  assistance  from  the  other 
modal  agencies  and  the  TIFIA  JPO.  The 
Federal  Highway  Administrator  will 
also  manage  specffic  accounting  and 
budgeting  activities  to  include: 
recording  credit  agreement  obligations 
into  the  accounting  system;  preparing 
requests  for  and  entering  into  loan 
agreements  with  the  U.S.  Treasury  to 
borrow  funds;  receiving  borrower 
requests  (original  dociunents)  for  fund 
disbursements;  disbursing  funds  to 
borrowers;  collecting  and  depositing 
payments  from  borrowers;  making 
interest  payments  to  the  U.S.  Treasury 
for  borrowed  funds;  and  satisfying  other 
necessary  budgetary  and  reporting 
requirements  in  accordance  with  the 
Federal  Credit  Reform  Act  (FCRA)  and 
other  relevant  laws,  regulations,  and 
OMB  guidelines. 

Further,  the  Federal  Highway 
Administrator  will  procure  any 
necessary  financial,  legal,  or  other 
technical  support  services  to  assist  in 
implementing  and  administering  the 
TIFIA  program  and  will  execute  all 
TIFIA  credit  instnunents,  including,  but 
not  limited  to,  term  sheets,  loan 
agreements,  line  of  credit  agreements, 
and  loan  guarantee  agreements  under 
delegated  authority  from  the  Secretary 
to  the  Federal  Highway  Administrator. 
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This  delegation  to  the  Federal 
Highway  Administrator  does  not  affect 
the  authority  or  responsibility  of  the 
Secretary  to  develop  credit  policy  and 
make  the  final  selection  of  die  projects 
receiving  assistance.  The  Secretary  and 
the  Administrators  of  FHWA,  FRA,  and 
FTA  intend  to  create  a  TIFIA  Credit 
Coimcil  that  will  assist  the  Secretary  in 
establishing  overall  policy  direction  and 
key  program  decisions  for  the  TTFIA 
Program.  The  TIFIA  Credit  Coimcil, 
with  the  approval  of  the  Secretary,  will 
select  individual  projects  to  receive 
TIFIA  assistance,  based  on  the  analyses 
and  recommendations  of  the  TIFIA  JPO. 
Formal  membership  of  the  TTFIA  Credit 
Council  will  include  the  following: 
Assistant  Secretary  for  Budget  and 
Programs;  Assistant  Secretary  for 
Transportation  Policy;  Director  of  the 
Office  of  Intermodalism;  General 
Counsel;  and,  Administrators  of  FHWA, 
FRA  and  FTA.  The  TIFIA  Credit 
Council  will  be  chaired  by  the  Assistant 
Secretary  for  Budget  and  Programs. 

Since  this  amendment  relates  to 
Departmental  organization,  procedure, 
and  practice,  notice  and  comment  on  it 
are  unnecessary  imder  5  U.S.C.  553(b). 
Efficient  execution  of  the  TIFIA  JPO  is 
instrumental  to  ensuring  the  financial 
and  programmatic  success  of  TIFIA. 
This  delegation  of  authority  assists  the 
Federal  Highway  Administrator  in 
establishing  an  organizational  structiu-e 
within  the  FHWA  in  which  financial 
activities  and  programs  can  be  closely 
coordinated  and  monitored.  Further, 
since  the  amendment  expedites  the 
Department  of  Transportation's  ability 
to  meet  the  statutory  intent  of  the 
Transportation  Infiastructure  Finance 
and  Innovation  Act  of  1998.  the 
Secretary  finds  good  cause  under  5 
U.S.C.  553(d)(3)  for  the  final  rule  to  be 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended,  effective  upon 
publication,  to  read  as  follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows:  Authority: 
49  U.S.C.  322;  46  U.S.C.  2104(a);  28 
U.S.C.  2672;  31  U.S.C.  3711  (a)  (2);  Pub. 
L.  101-552.  104  Stat.2736;  Pub.  L.  No. 
106-159,  113  Stat.  1748 

2.  In  §  1.48,  add  paragraph  (nn)  to 
read  as  follows: 


§  1 .46    Detogations  to  Federal  HigHway 
Administrator. 

***** 

(nn)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  sections  1501-1504  of 
Public  Law  105-178,  112  Stat.  241. 
titled  Transportation  Infiastructure 
Finance  and  Innovation  Act  of  1998 
(TTFIA),  to  manage  the  day-to-day 
activities  associated  with 
implementation  of  the  TIFIA  program. 
The  Federal  Highway  Administrator 
may  further  delegate  this  authority. 

Issued  on:  January  5,  2001. 
Rodney  E.  Slater, 
Secretary  of  Tmnsportation. 
(FR  Doc.  01-992  Filed  1-11-01;  8:45  am] 
BUJNG  CODE  4aift-62-i> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildltfe  Service 

50  CFR  Part  17 
RIN  1018-AH73 

Endangered  and  Threatened  Wlldiife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  the  Threatened 
Status  of  the  Sacramento  splittail 
(Pogonichthys  macrolepidotus) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACnOfi:  Final  rule;  reopening  of 
comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service),  in  response  to  the  order  of  the 
District  Court,  Eastern  District  of 
California,  in  the  cases  San  Luis  &■ 
Delta-Mendota  Water  Authority  v.  Anne 
Badgley,  et  al.  (Case  No.  CIV-F-99-5658 
OWW)  and  State  Water  Contractors,  et 
al.  V.  Michael  Spear,  et  al.  (Case  No. 
CIV-R-99-5667  OWW)  and  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  provides  notice  of  the 
opening  of  a  comment  period  regarding 
the  threatened  status  for  the  Sacramento 
splittail  (Pogonichthys  macrolepidotus). 
This  comment  period  has  been  opened 
to  acquire  information  regarding  issues 
identified  by  the  court  in  the  above 
cases  and  additional  information  on  the 
status,  abundance  and  distribution  of 
the  Sacramento  splittail  in  the  Central 
Valley  of  California.  Upon  the  close  of 
the  comment  period,  the  Service  will 
make  its  determination  whether  the 
splittail  warrants  the  continued 
protection  of  the  Act. 
DATES:  The  comment  period  for  this  rule 
closes  on  February  12,  2001.  Any 
comments  received  by  the  closing  date 


will  be  considered  in  the  final  decision 
on  this  rule. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
Suite  W-2605,  Sacramento,  California 
95825.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Thabault  or  Stephanie  Brady,  at 
the  above  address,  phone  916—414- 
6600,  facsimile  916-414-6710. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Sacramento  splittail 
(Pogonichthys  macrolepidotus),  is  the 
oidy  large  cyprinid  that  is  endemic  to 
California's  Central  Valley,  where  they 
were  once  widely  distributed  (Moyle 
1976).  Historically,  splittail  were  found 
as  far  north  as  Redding  on  the 
Sacramento  River,  as  far  south  as  the 
present-day  site  of  Friant  Dam  on  the 
San  Joaquin  River,  and  as  far  upstream 
as  the  current  Oroville  Dam  site  on  the 
Feather  River  and  Folsom  Dam  site  on 
the  American  River  (Rutter  1908). 

In  recent  times,  dams  and  diversions 
have  increasingly  prevented  upstream 
access  to  large  rivers,  and  the  species  is 
now  apparently  restricted  to  a  small 
portion  of  its  former  range  (Moyle  and 
Yoshiyama  1992).  Splittail  enter  the 
lower  reaches  of  the  Feather  (Jones  and 
Stokes  1993)  and  American  rivers 
(Charles  Hanson,  State  Water 
Contractors,  in  litt.,  1993)  on  occasion; 
however,  the  species  now  is  largely 
confined  to  the  delta,  Suisim  Bay, 
Suisun  Marsh,  and  Napa  Marsh.  The 
"Delta"  refers  to  all  tidal  waters 
contained  within  the  legal  definition  of 
the  San  Francisco  Bay-Sacramento-San 
Joaquin  River  Delta,  as  delineated  by 
section  12220  of  the  State  of  California's 
Water  Code  of  1969.  Generally,  the  Delta 
is  contained  within  a  triangular  area 
that  extends  south  from  the  City  of 
Sacramento  to  the  confluence  of  the 
Stanislaus  and  San  Joaquin  rivers  at  the 
southeast  comer  and  Chipps  Island  in 
Suisun  Bay. 

In  recent  years,  splittail  have  been 
found  most  often  in  slow  moving 
sections  of  rivers  and  sloughs  and  dead- 
end sloughs  (Moyle  et  al.  1982,  Daniels 
and  Moyle  1983).  Reports  fi-om  the 
1950s,  however,  mention  Sacramento 
River  spawning  migrations  and  catches 
of  splittail  during  fast  tides  in  Suisim 
Bay  (Caywood  1974).  California 
Department  of  Fish  and  Game  survey 
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data  indicate  that  the  highest  catches 
occiured  in  shallow  areas  subject  to 
flooding.  Historically,  major  flood 
basins,  distributed  throughout  the 
Sacramento  and  San  Joaquin  valleys, 
provided  spavtrning  and 'rearing  habitat. 
These  flood  basins  have  all  been 
reclaimed  or  modified  into  flood  control 
structures  (bypasses).  Although 
primarily  a  freshwater  species,  splittail 
can  tolerate  salinities  as  high  as  10  to  18 
parts  per  thousand  (Moyle  and 
Yoshiyama  1992). 

On  January  6, 1994,  the  Service 
published  a  proposed  rule  to  list  the 
splittail  as  a  threatened  species  and 
requested  public  conunent  for  60  days 
(59  FR  862).  The  proposed  rule 
constituted  a  12-month  finding  that  the 
petitioned  action  was  warranted,  in 
accordance  with  section  4(b)(3)(B)  of  the 
Act.  The  data  in  the  proposed  rule  were 
based  on  a  status  report  prepared  for  the 
Service  by  Meng  in  1993.  This  status 
review  used  the  same  methodology  as 
the  peer-reviewed  article  published  in 
the  Journal  of  the  American  Fisheries 
Society. 

On  January  10, 1995,  a  second 
comment  period  was  opened  for  45 
days,  and  a  6-month  extension  added  to 
the  final  rulemaking  time  frame,  in 
accordance  with  section  4(b)(6)(B)(I)  of 
the  Act.  A  moratorium  on  listing 
actions,  imposed  on  April  10, 1995 
(Pub.  L.  104-6),  was  lifted  on  April  26, 
1996.  Severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996  were  followed  by 
passage  of  the  Omnibus  Budget 
Reconciliation  Act  on  April  26,  1996, 
allowing  work  to  continue  on  various 
listing  actions  in  accordance  with  fiscal 
year  guidance  that  assigned  priorities  in 
a  multi-tiered  approach  in  accordance 
with  section  4  of  the  Act  (61  FR  64479). 
The  guidance  stated  that  handling 
emergency  situations  was  the  highest 
priority  (Tier  1),  and  resolving  the 
listing  status  of  outstanding  proposed 
rules  was  second  highest  priority  (Tier 
2).  Processing  of  this  proposed  rule  fell 
under  Tier  2. 

On  May  18, 1998,  a  third  comment 
period  was  opened  for  60  days.  This 
comment  period  was  opened  in 
response  to  requests  by  the  California 
Department  of  Water  Resources  and  the 
State  Water  Contractors.  The  basis  of  the 
requests  concerned  the  collection  of 
substantial  data  in  the  intervening 
period  since  1995,  regarding  the 
abimdance  and  distribution  of  the 
splittail.  During  this  third  comment 
period,  the  California  Department  of 
Fish  and  Game  (CDFG)  and  die 
Department  of  Water  Resoiuces  (DWR) 
objected  to  the  proposed  designation  of 


the  splittail  as  threatened,  stating  that 
the  geographic  distribution  of  the 
splittail  was  broader  than  previously 
believed  and  was  being  shown  to 
expand  as  data  continued  to  be 
gathered. 

On  May  29, 1998,  Southwest  Center 
for  Biological  Diversity  filed  a  citizen 
suit  alleging  that  the  Service  had  failed 
to  timely  make  a  final  determination  on 
the  listing  and  critical  habitat 
designation  of  the  splittail,  consistent 
with  the  timeframes  set  forth  in  section 
4  of  the  Endangered  Species  Act  4.  By 
Order  dated  December  23, 1998,  the 
court  (fudge  Gonzalez  of  the  Southern 
District  of  California)  ordered  the 
Service  to  comply  with  section  4  listing 
requirements  by  February  1, 1999,  after 
•determining  that  the  Service  violated 
the  Act's  time  limits  for  making  a  final 
listing  determination  (Order  Granting 
Plaintiffs'  Motion  for  Summary 
Judgment;  Denying  Defendants'  Request 
for  Stay,  Southwest  Center  for  Biological 
Diversity  etc.  v.  Babbitt). 

On  Monday,  February  8,  1999,  the 
Service  pubUshed  a  final  rule,  listing 
the  splittail  as  threatened  under  the  Act. 
At  that  time,  the  Service  determined 
that  the  splittail  had  declined  by  50 
percent;  and  was  primarily  threatened 
by  changes  in  water  flow  and  water 
quality  residting  &t)m  the  export  of 
water  from  the  Sacramento  and  San 
Joaquin  rivers,  periodic  prolonged 
drought,  loss  of  shallow-water  habitat, 
introduced  aquatic  species,  and 
agricultural  and  industrial  pollutants. 

Subsequent  to  the  publication  of  the 
fiinal  rule,  plaintiffs  in  the  cases  San 
Luis  B"  Delta-Mendota  Water  Authority 
V.  Anne  Badgley,  et  al.  and  State  Water 
Contractors,  et  al.  v.  Michael  Spear,  et 
al.  commenced  action  in  federal  district 
court,  challenging  the  listing  of  the 
splittail  as  threatened,  alleging  various 
violations  of  the  Act  and  of  the 
Administrative  Procedm^  Act  (5  U.S.C 
551  et  seq.],  specifically  that  the  Service 
Mled  to  use  the  best  scientific  and 
commercial  data  available;  that  the 
Service  ignored  all  pre- 1980  and  post- 
1992  data  available  and  that  it  used  only 
selected  data  fit)m  the  1980-1992 
period;  that  the  Service  did  not  publish 
a  summary  of  the  available  data,  which 
data  the  Service  considered,  and  the 
relationship  between  the  data  and  the 
Service's  decision  on  the  final  rule;  and 
that  the  final  nde  was  promulgated  by 
the  Service  in  a  manner  that  was 
arbitrary,  capricious,  and  not  in 
accordance  with  law,  in  that  the  splittail 
did  not  meet  the  definition  of  a 
threatened  species  as  set  forth  in  the 
Act. 

On  Jime  23,  2000,  the  court  rendered 
summary  judgment  in  the  two  cases  in 


favor  of  the  plaintiffs,  finding  that  the 
Service's  promulgation  of  the  final  rule 
listing  the  splittail  as  threatened  was 
imlawful.  On  September  22,  2000,  the 
court  remanded  the  determination  of 
whether  or  not  the  splittail  is  a 
threatened  or  endangered  species  to  the 
Service.  The  court  ordered  the 
determination  be  completed  within  six 
months  of  the  date  of  the  remand  order, 
and  kept  the  rule  in  effect  diuing  that 
period. 

By  this  notice,  the  Service  is  seeking 
information  regarding  the  splittail 's 
status,  abundance  and  distribution,  as 
well  as  information  regarding  issues 
identified  by  the  court  in  its  June  23, 
2000,  judgment. 

Abundance  Analysis 

The  following  text  discusses  the 
analysis  the  Service  completed  in  the 
final  nde,  with  additional  analysis  using 
1998  and  1999  data,  an  updated  threats 
analysis  and  how  these  threats  may 
impact  the  splittail. 

At  the  time  of  the  final  rule,  the 
Service  considered  data  made  available 
to  it  up  to  and  through  the  third 
commenting  period.  This  included  all 
the  information  that  the  Service 
received  from  the  various  agencies 
during  the  open  comment  periods  and 
the  additional  data  that  were  collected 
between  1993  to  1997.  The  Service 
based  its  analysis  for  the  final  rule  on 
the  1995  Meng  and  Moyle  paper  endUed 
"Status  of  Splittail  in  the  Sacramento- 
San  Joaquin  Estuary",  published  in  the 
Transactions  of  the  American  Fisheries 
Society,  a  peer  reviewed  journal.  When 
an  author  submits  a  paper  to  a 
professional  scientific  journal,  there  are 
experts  in  the  scientific  community  that 
anonymously  review  the  submittals. 
Therefore,  to  be  accepted  in  a 
professional  joiunal,  the  paper  is 
subjected  to  several  reviews  by  an 
anonymous  panel  and  the  reviewers  do 
not  know  who  authored  the  pa[>er.  This, 
therefore,  eliminates  any  bias  or 
subjectivity  that  may  occur  in  review 
and  ensures  papers  submitted  to 
professional  joiunals  are  unbiased  and 
scientifically  sound. 

The  Meng  and  Moyle  paper  clearly 
explains  the  methodology  which  the 
Service  used  to  determine  splittail 
declines  in  abundance.  They  state: 

We  determined  percent  declines  in  splittail 
for  the  fall  midwater  trawl,  bay  survey. 
Suisun  Marsh  and  Chipps  Island  studies  by 
comparing  point  estimates  with  the  Mann- 
Whitney  U-test.  We  used  a  common  core  data 
set  of  1980-1992  yearly  abundances  from 
each  survey  and  divided  them  into  pre-  and 
post  decline  periods.  We  chose  1985  as  the 
beginning  of  the  decline  because  evidence 
from  plots  of  splittail  abundance  against 
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years  and  because  environmental  and  water 
management  changes  occurred  in  the  estuary 
at  about  that  time.  The  years  preceding  1985 
had  highly  variable  water  regimes  that 
included  drought  and  flooding.  After  1984, 
winter  and  spring  flows  were  diverted  at 
higher  rates,  resulting  in  reverse  flows  in  the 
San  Joaquin  River  for  about  50%  of  the 
spring  spawning  season  (Moyle  et  al.  1992). 
Pre  and  post  decline  periods  are  approximate 
because  the  splittail  probably  declined  over 
a  multiyear  period  and  surveys  used  in  this 
study  took  place  in  different  habitats  in 
different  parts  of  the  estuary,  where  different 
rates  and  timing  of  the  decline  would  be 
expected. 

At  the  time  the  final  rule  was  written, 
this  was  the  best  scientific  method 
available  to  the  Service.  No  other 
methodology  had  nor  has  been 
presented  before  or  since  the 
publication  of  the  final  rule.  The  Meng 
and  Moyle  paper  had  been  peer 
reviewed  and  accepted  for  publication 
in  the  Transactions  of  the  American 
Fisheries  Society,  after  rigorous 
scientific  review  by  fisheries  experts. 
Based  on  available  information  to  date, 
the  Service  continues  to  believe  that  this 
methodology  is  the  best  scientific 
method  to  determine  decline  in 
abundance. 

When  determining  whether  splittail 
abundance  indices  had  decreased  over 
time,  the  Service  considered  data  from 
(1)  the  fall  mid-water  trawl  (FMWT),  (2) 
Bay  Study,  (3)  Suisim  Marsh  survey, 
and  (4)  Chipps  Island  survey.  The 
FMWT  survey  is  conducted  in  the  upper 
Estuary  by  CDFG.  It  is  one  of  the  most 
comprehensive  surveys  for  surveying 
fish  in  the  Delta.  The  data  have  been 
collected  bom  1967  to  the  current  time; 
with  the  exception  of  two  years  of  data 
(1974  and  1979).  The  monthly  midwater 
and  otter  trawl  in  the  lower  Estuary  is 
conducted  by  CDFG  (Bay  study).  Data 
for  this  survey  have  been  collected  from 
1980  to  the  current  time.  The  Service 
combined  .the  midwater  and  otter  trawl 
for  the  Bay  study  because  the  mid-water 
trawl  samples  juveniles  and  the  otter 
trawl  targets  adults.  By  combining  the 
data  generated  from  the  two  sampling 
methods,  any  bias  inherent  in  this 
sampling  method  for  each  life  stage  is 
evened  out.  The  monthly  otter  trawl 
survey  of  Suisim  Marsh  is  conducted  by 
the  University  of  California  at  Davis 

Table  1.— Abundance  Analysis'  Conducted  by  the  Service  for  All  Life  Stages  of  Sacramento  Splittail,  on 

Four  Survey  Methods 


(Suisun  Marsh  survey).  Data  have  been 
collected  from  1979.  The  midwater 
trawl  survey  is  conducted  by  the  Service 
at  Chipps  Island  in  Suisun  Bay  (Chipps 
Island).  This  survey  has  been  ongoing 
since  1976. 

The  summer  townet  and  beach  seine 
data  were  also  available  to  the  Service. 
However,  neither  of  these  surveys  were 
used  in  the  abimdance  decline  analysis 
because  the  Service  believes  that  the 
summer  townet  is  inefficient  in 
sampling  splittail.  It  is  inefficient 
because  it  is  selective  for  a  certain  age 
class  of  splittail.  The  beach  seine  data 
were  not  used  because  several  years  of 
data  are  missing  and  the  sample  sites 
have  changed  over  time;  therefore  this 
survey  represents  an  inconsistent  data 
set  to  be  used  to  analyze  abundance.        • 
However,  both  of  these  aforementioned 
data  sets  were  used  in  the  distribution 
analysis  for  this  species. 

The  fish  salvage  data  collected  by 
CDFG  and  by  the  Bureau  of  Reclamation 
at  the  State  and  Federal  pumping 
facilities  located  in  the  South  Delta  (fish 
salvage  data)  were  used  on  an 
individual  basis  to  determine  if  there 
were  trends,  and  the  directions  of  those 
trends,  within  these  data  collected. 
However,  these  salvage  data  were  not 
used  for  overall  decline  analysis 
because  collection  of  fish  salvage  data  is 
not  a  survey  method.  It  is  not  a  survey 
method  because  take  of  this  species  is 
based  on  the  location  of  the  fish.  In 
addition,  it  is  highly  selective  to 
juveniles.  Therefore,  this  method  does 
not  represent  the  population  as  a  whole. 
There  is  also  high  variability  of  the 
number  of  fish  taken  based  on  project 
operations.  For  instance,  if  most  of  the 
population  of  splittail  is  temporarily  in 
or  centered  around  the  San  Joaquin 
River,  then  more  is  susceptible  to  take 
at  the  export  facilities.  However, 
spUttail  are  not  always  foimd  at  the 
export  facilities.  When  splittail  are  more 
evenly  distributed,  the  export  facilities 
do  not  give  a  good  indication  of  the 
population  as  a  whole. 

In  addition,  the  Service  conducted  an 
abundance  analysis  for  each  survey  set 
which  fit  within  the  Services' 
abundance  data  criteria  for  splittail. 
These  abundance  criteria  serve  to 


ensure  that  data  from  specific  surveys 
were  scientifically  and  statistically 
reliable.  To  fit  within  these  abundance 
data  criteria,  (1)  data  had  to  be  collected 
for  at  least  ten  consecutive  years,  and  (2) 
had  to  be  relatively  constant  or  (3)  a 
core  data  set  had  to  be  available  to 
extract  for  analysis.  These  criteria  were 
identified  in  published  literature  and 
adopted  by  the  Service  in  it  rulemaking. 
In  addition,  data  sets  were  chosen  based 
on  consistency  in  sampling  method.  For 
instance,  the  FMWT  data  prior  to  1980 
were  excluded  because  this  survey  is 
missing  data  for  two  years  prior  to  1980 
(1974,  and  1979).  The  summer  tovraet 
was  not  used  for  the  abundance  analysis 
due  to  the  inefficiency  in  sampling 
splittail  and  because  the  sampling  sites 
changed  over  time.  The  beach  seine  data 
were  not  used  for  the  abimdance 
analysis  because  several  years  of  data 
are  missing  and  the  sample  sites 
changed  over  time,  rendering  it  an 
inconsistent  data  base. 

Based  on  this  methodology,  the  1995 
Meng  and  Moyle  article  calculated 
population  trends  for  the  splittail  over 
13  years,  from  1980  to  1992.  The  Service 
then  updated  this  analysis  using  the 
same  methodology  as  Meng  and  Moyle, 
but  including  the  data  sets  from  1993 
through  1997.  The  1998  data  were  not 
used  in  the  final  rule  because  at  the  time 
the  final  rule  was  prepared  for  surname, 
and  even  until  the  time  of  publication 
in  February  1999,  not  all  data  for  the 
four  surveys  (FMWT,  Chipps  Island, 
Suisim  Marsh,  and  Bay  study)  had  been 
compiled  and/or  submitted  to  the 
Service.  Likewise  for  this  notice,  not  all 
2000  data  have  yet  been  compiled  and/ 
or  submitted  to  the  Service,  hence  the 
data  that  have  been  received  are  not 
incorporated  into  Table  1  (see  below). 
Since  the  publication  of  the  final  rule  in 
February  1999,  the  Service  has  analyzed 
and  incorporated  the  1998  and  1999 
data  in  its  abundance  analysis  (Table  1). 
The  following  is  a  breakdown  of  the 
abundance  analysis,  for  all  life  stages, 
by  survey  method,  as  completed  by 
Meng  and  Moyle,  the  Service  in  the 
final  listing  determination,  and  the 
Service  with  the  addition  of  1998  and 
1999  data  (Table  1). 


Survey 


FMWT 

Bay  study  

Ctiipps  Isl 

Suisun  Marsh 


Meng  and  Moyle 
(1980-1992) 


70%  decline 
20%  decline 
80%  decline 
73%  decline 


Service's  updated 

analysis 

(1980-1997) 

60%  decline 

6%  decline 

43%  decline 

74%  decline 


Service's  updated 

analysis 

(1980-1998) 

40%  decline 

27%  increase 

42%  decline 

72%  decline 


Service's  updated 

analysis 

(1980-1999) 


40%  decline. 
33%  increase. 
44%  decline. 
83%  decline. 
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Table  1  .—Abundance  Analysis'  Conducted  by  the  Service  for  All  Life  Stages  of  Sacramento  Splittail.  on 

Four  Survey  Methods— Continued 


Survey 

Meng  and  Moyle 
(1980-1992) 

Service's  updated 

analysis 

(1980-1997) 

Service's  updated 

analysis 

(1980-1998) 

Service's  updated 

analysis 

(1980-1999) 

overall  

62%  decline 

48%  decline 

32%  decline 

33%  decline 

'To  obtain  the  data  in  ttie  preceding  table,  the  Service  used  ttie  following  formula:  (1)  pre-decline  (a) — post-dedine  (b)  =  dedine  (x);  (2)  de- 
cline (x)/pre-decline  (a)  =  percent  decline.  This  calculation  was  used  for  each  survey  by  summarizing  the  data  per  year,  starting  in  1980.  This  for- 
mula of  calculation  is  the  same  method  presented  by  Meng  and  Moyle  in  its  peer-review  article  published  in  1 995. 


The  results  of  this  abundance  analysis 
' '  are  revealing.  Between  1980  and  1992, 
splittail  had  experienced  an  overall 
decline  of  62  percent.  Based  upon  the 
updated  data  sets  that  include  data 
through  1997,  the  splittail  had 
experienced  a  significant  overall  decline 
in  abundance  by  48  percent.  The  results 
using  the  1998  and  1999  data  still 
demonstrate  an  overall  decline  of  32 
percent  and  33  percent,  respectively. 
Based  upon  historical  data,  over  the 
most  lengthy  study  period  (1980-1999), 
and  based  upon  methodology  critiqued 
by  experts,  the  splittail  still  face  an 
overall  abundance  decline  of  33  percent. 
To  date,  the  Service  has  only  received 
2000  data  on  the  fall  mid-water  trawl 
and  these  data  are  preliminary. 
However,  the  FMWT  indices  for  splittail 
are  as  follows:  September  is  zero  and 
October  is  four.  Based  on  historic  fall 


midwater  trawl  data,  these  numbers 
appear  to  be  at  the  low-end  of  the 
spectrum.  However,  all  of  the  FMWT 
data  are  not  available  yet.  The  Service 
is  not  incorporating  these  data  at  this 
time  into  any  analysis  nor  is  the  Service 
speculating  on  what  these  low  numbers 
may  mean  for  splittail  abundance 
indices  because  these  data  are 
incomplete. 

In  addition  to  the  abundance  analysis, 
the  Service  conducted  an  analysis  using 
CVP  and  SWP  export  facility  data, 
commonly  known  as  salvage  data, 
depicted  below  (Table  2).  As  noted, 
there  was  an  increase  of  splittail  taken 
at  the  CVP  and  SWP  export  facilities 
using  1995  and  1998  data.  It  is  the 
opinion  of  the  Service  that  this  increase 
in  take  was  due  to  the  exceptionally  wet 
water  years  that  occurred  in  1995  and 
1998,  which  resulted  in  a  higher 


number  of  splittail.  Take  at  the  export 
facilities  was  exceptionally  high  during 
both  years  because  in  general,  there  are 
more  fish  in  an  aquatic  system  in  wet 
years.  The  Service  believes  the  high  take 
for  1995  was  related  to  the  following 
factors:  (1)  It  was  the  first  extremely  wet 
water  year  in  several  years;  (2)  the 
spawning  distribution  of  splittail  was 
located  primarily  in  the  San  Joaquin 
River,  exposing  more  fish  to  the  export 
facilities;  and  (3)  CVP  and  SWP  exports 
were  unusually  high  to  take  advantage 
of  the  high  water  flows.  For  1998.  the 
-Service  believes  that  take  was  high  due 
to  the  location  of  splittail  again  in  the 
San  Joaquin  River  and  the  increased 
export  operations  of  the  export  facilities 
associated  with  wet  year  hydrologies. 
Salvage  data  are  not  used  in  overall 
abundance  analysis  because  salvaging  is 
not  a  survey  method. 


Table  2.— CVP  and  SWP  Salvage  Analysis 


Life  stage 

Meng  and  Moyle 
(1980-1992) 

Service's  analysis 
(1980-1997) 

Service's  analysis 
(1980-1998) 

Sen/ice's  analysis 
(1980-1999) 

YOY'  

64%  decline  

N/A3  

92^/b  increase  2  

167%  increase  

150%  increase  

150%  increase. 

All  life  stages 

80%  increase  

134%  ir>crease. 

'  YOY  is  young-of-the-year. 

2  In  the  final  rule,  the  Meng  and  Moyle  data  reflect  young-of-the-year  data  whereas  updated  data  reflect  all  life  stages  for  salvage  data  calcula- 
tions. Therefore,  we  present  both  YOY  data  as  well  as  all  life  stage  data.  Discrepancies  in  numbers  between  the  final  rule  and  the  table  atx}ve 
are  due  to  a  re-calculation  of  the  raw  numbers  by  the  Department  of  Water  Resources. 

3  Meng  and  Moyle  did  not  publish  a  salvage  data  calculation  for  all  life  stages. 


It  is  erroneous  to  conclude  that 
because  more  splittail  were  taken  at  the 
projects  as  reflected  by  the  above  later 
year  analysis,  that  more  splittial  are 
present  in  the  system.  To  reach  such  a 
conclusion  discounts  results  of  the 
studies  conducted  to  determine  actual 
abundance  and  the  analysis  which 
results  from  them  (see  Table  1).  In 
addition  to  abundance  decline,  the 
Service  conducted  a  "wet  year"  analysis 
using  the  Chipps  Island  survey  data 
fit)m  1980  to  1999.  The  Chipps  Island 
survey  was  chosen  because  it  surveys 
the  area  at  the  center  of  the  historic 
distribution  of  the  splittail.  The  Service 
believes  that  this  survey  is  the  most 
representative  of  splittail  abundance.  A 
decline  in  splittail  in  this  area  of 
historic  distribution  was  evident 


through  the  wet  years  of  1993.  In  1995, 
an  extreme  wet  water  year,  the  decline 
in  wet  water  year  abundance  evident  in 
those  years  through  1993,  was  no  longer 
evident.  However,  since  1995,  the  wet 
water  year  indices  for  this  survey  are 
again  low.  Wet  water  years  (such  as 
1995)  are  assumed  to  provide  essential 
habitat  for  splittail  by  inundating  the 
floodplain  and  allowing  populations  to 
rebound  from  dry  water  years,  when 
there  is  less  or  no  suitable  spawning 
habitat.  Successful  reproduction  in 
splittail  is  often  highly  correlated  with 
wet  water  years.  Large  pulses  of  young 
fish  were  observed  in  wet  water  years 
1982, 1983, 1986,  and  1995.  In  1995, 
one  of  the  wettest  years  in  recent 
history,  an  increase  in  the  Chipps  Island 
index,  indeed  in  all  indices  was 


recorded,  as  in  1986,  another  wet  water 
year  follovsring  a  dr>'  water  year. 
However,  young  of  the  year  taken  per 
unit  effort  (for  example,  either  the 
number  of  fish  per  net  that  is  towed  or 
the  number  of  fish  per  volume  of  water 
sampled)  has  actually  declined  steadily 
in  wet  water  years,  from  a  high  of  12.3 
in  1978  to  0.3  in  1993.  The  updated  data 
(1998  and  1999)  from  CDFG 
demonstrate  a  similar  decline  in  wet 
years,  from  37.3  in  1978  to  0.6  in  1993. 
The  abundance  index  of  splittail 
calculated  using  Chipps  Island  survey 
data  during  the  years  of  1995,  1996, 
1997,  1998,  and  1999  were  44.5,  2.1,  2.6, 
6.5,  and  2.05  respectively.  1995  was  an 
extreme  wet  year  and  splittail 
abundances  were  high  (44.5).  However, 
1998  was  another  extreme  wet  year  and 
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the  Chipps  Island  survey  data  indicate 
only  a  slight  increase  (firom  2.6  to  6.5) 
as  a  result.  For  the  wet  water  years  1996. 
1997,  and  1999,  the  abundance  indices 
remained  low  (2.1  to  2.05).  The  Service 
agrees  that  in  certain  wet  water  years, 
splittail  may  have  higher  reproduction. 
However,  outside  of  1995,  the  indices  in 
wet  water  years  remain  low. 

In  siunmary,  the  Service  used  an 
analytical  method,  indeed  the  only 
method  presented  to  it,  to  determine 
splittail  abimdance.  This  method 
incorporated  the  four  indices  previously 
discussed  and  an  overall  analysis,  the 
Chipps  Island  wet  year  analysis  and 
salvage  data.  This  method  was  peer- 
reviewed  and  published  after  rigorous 
scientific  scrutiny  by  fishery  biologists, 
in  the  Journal  of  the  American  Fisheries 
Society.  The  analysis  utilizing  this 
method  demonstrates  a  decline  in  the 
overall  abundance  of  splittail  as  well  as 
a  decline  in  three  of  the  four  surveys 
analyzed.  In  addition  to  the  overall 
abimdance  analysis  based  upon  the  foui 
independent  surveys  that  demonstrate 
decline,  the  Chipps  Island  survey  also 
demonstrates  decline,  even  in  wet  water 
years.  Since  the  decline  continues,  the 
Service  is  of  the  opinion  that  splittail 
are  continuing  a  downward  trend.  This 
conclusion  is  reached  using  the  same 
methodology  and  data  (now  updated 
through  1999),  that  were  used  and 
explained  in  the  rule  making  process. 

Threats  Analysis 

In  addition  to  the  abundance  analysis, 
the  Service  conducted  a  threats  analysis 
for  the  splittail.  In  the  final  rule  we 
determined  that  the  splittail  was  a 
threatened  species  due  to  a  combination 
of  the  five  factors  that  are  described  in 
the  "Summary  of  Factors  Affecting  the 
Species"  of  the  final  rule  (64  FR  5963) 
pursuant  to  section  4(a)(1)  of  the  Act. 
An  endangered  species  is  a  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  A  threatened  species  is  a 
species  which  is  likely  to  become 
endangered  within  the  foreseeable 
futiure  throughout  all  or  a  significant 
portion  of  its  range.  Pursuant  to  section 
4(a)(1)  of  the  Act,  the  Secretary  is 
required  to  list  a  species  that  he 
determines  to  be  threatened  or 
endangered  because  of  one  or  more  of 
the  following  five  factors: 

(A)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range; 

(B)  Overutilization  for  commercial, 
r*>rreational,  scientific,  or  educational 
purposes; 

(C)  Disease  or  predation; 

(D)  The  inadequacy  of  existing 
regulatory  mechanisms;  or 


(E)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

At  the  time  of  the  final  rule,  splittail 
were  determined  to  be  under  threat  by 
actions  listed  under  all  factors,  except 
Factor  B,  and  that  the  scope  and 
magnitude  of  these  threats  were 
sufficient  to  warrant  listing  of  the 
species  as  threatened.  The  final  rule's 
analysis  of  the  five  threat  factors  is 
summarized  below. 

Threats  to  splittail  were  identified 
under  Factor  A,  which  refers  to  the 
present  or  threatened  destruction, 
modification,  or  curtailment  of  a  species 
habitat  or  range.  Specifically,  the 
Service  determined  that,  at  that  time, 
the  present  operation  of  Federal,  State, 
and  private  water  development 
projects — entailing  water  storage, 
diversions  and  re-diversions,  releases, 
export  and  agricultural  return  flows — 
destroyed  splittail  habitat. 

Regarding  Factor  B,  the  Service 
determined  that  overutilization  (i.e., 
recreational  and  commercial  harvest) 
was  not  known  to  be  a  factor  affecting 
the  splittail.  Factor  B  was  thus  not 
considered  in  the  final  rule's 
determination  of  threatened  status  for 
the  splittail. 

The  final  rule  identified  the  threats 
under  Factor  C,  which  refers  to  the  risk 
presented  by  disease  or  predation,  as 
significant.  EHsease  was  considered 
significant  because  of  high  incidences  of 
adult  splittail  in  poor  health  being 
captured  in  the  State  and  Federal  water 
project  facilities  in  the  south  Delta.  The 
south  Delta  is  dominated  by  water  fi-om 
the  San  Joaquin  River,  where  pesticides 
[e.g.,  chlorpyrifos,  carbofuran,  and 
diazinon),  salts  (e.g.,  sodium  sulfates), 
trace  elements  (boron  and  selenium), 
and  total  dissolved  solids  are  prevalent 
in  agricultural  runoff.  In  the  final  rule, 
threats  of  predation  were  considered 
minor  because  striped  bass  [Morone 
saxatilis)  had  coexisted  with  splittail  for 
decades  and  because  CDFG  had  forgone 
hatchery  rearing  and  release  of  striped 
bass. 

Factor  D  refers  to  the  inadequacy  of 
existing  regulatory  mechanisms.  In  the 
final  rule,  the  suite  of  regulatory 
mechanisms  were  not  considered  to  be 
adequate  to  protect  the  splittail. 
Implementation  of  ecosystem 
restoration-based  programs  [e.g.,  Central 
Valley  I*roject  Improvement  Act 
(CVPIA).  CALFED  Bay-Delta  Program), 
while  having  beneficial  elements,  would 
not  solely  be  sufficient  to  prevent  the 
decline  of  the  species.  The  splittail  was 
without  protection  under  the  California 
Fish  and  Game  Code. 

Other  natural  or  manmade  factors 
affecting  a  species'  continued  existence 
were  evaluated  under  Factor  E.  In  the 


final  rule,  the  Service  evaluated  the  risk 
of  drought,  the  lack  of  screened  water 
diversions,  poor  water  quality 
(contaminants),  detrimental  flood 
bypass  operations,  and  invasive  species 
and  found  that  these  factors  were 
contributing  to  the  decline  of  the 
splittail. 

Based  on  the  analysis  of  all  five  listing 
factors,  threats  to  habitat  and 
destruction  of  habitat,  disease,  the  lack 
of  protection,  drought,  water  diversions, 
contaminants,  project  operations  in 
concert  with  a  clearly  declining 
abundance,  the  Service  determined  that 
the  splittail  was  likely  to  become 
endangered  in  the  foreseeable  future  if 
those  threats  and  ciurent  population 
trends  continued.  The  species  was  thus 
listed  as  threatened. 

Numerous  threats  under  Factor  A 
were  discussed  in  the  final  rule  and 
continue  to  remedn.  In  addition,  there 
have  been  numerous  recent  projects 
which  have  resulted  in  habitat  loss  due 
to  construction  of  bank  protection 
involving  rock  revetment,  or  riprap. 
Riprapping  typically  removes  riparian 
and  natiual  bank  habitat  features  of  a    . 
naturally  functioning  stream  channel. 
Riparian  and  natural  bank  habitats  are 
features  that  historically  provided 
natural  function  to  the  stream  banks  and 
flood  plains  for  splittail  by  providing 
spawning  substrate,  organic  material, 
food  supply,  and  cover  from  predators. 
Before  the  splittail  was  listed  as  a 
threatened  species,  vast  stretches  of  the 
Sacramento  and  San  Joaquin  Rivers, 
their  tributaries,  and  distributary 
sloughs  in  the  Delta  had  been 
chaimelized  and  covered  with  rock 
revetment.  This  historic  channelization 
and  rock  revetment  precluded  access  to 
the  historic  flood  plain  that  the  spUttail 
could  otherwise  utilize  during  periods 
of  higher  flow  as  spawning  and  rearing 
habitat. 

Environmental  restoration  as  a 
component  of  the  CALFED  Program 
would  benefit  the  splittail,  though  some 
protection  would  not  necessarily  be 
ensured  were  the  species  not  listed.  For 
example,  some  protections  provided  by 
the  Environmental  Water  Account 
would  not  be  available  for  unlisted 
species.  The  Sacramento-San  Joaquin 
Comprehensive  Study,  under  joint 
development  by  DWR  and  the  U.S. 
Army  Corps  of  Engineers  (US ACE),  may 
address  restoration  efforts  but  is  also 
projected  to  include  a  substantial  bank 
protection  component.  Further,  the 
Comprehensive  Study  is  only  now 
engaged  in  early  planning  efforts  and  no 
specific  projects  have  been  identified  as 
feasible. 

Prior  to  the  final  rule  and  in  the  time 
since  the  final  rule,  USACE  has  placed 
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or  is  proposing  to  place,  rock  revetment 
on  a  total  of  130.6  acres  of  splittail 
habitat,  and  an  additional  70.8  miles  of 
suitable  splittail  habitat.  To  offset  these 
negative  effects,  the  USACE  has 
restored,  or  is  proposing  to  restore,  up 
to  61.5  acres  and  13.1  miles  of  suitable 
splittail  habitat.  These  activities  will 
result  in  a  net  loss  of  69.1  acres  and  57.7 
miles  of  suitable  splittail  habitat.  It  is 
not  known  to  what  extent  this  will  affect 
splittail  abundance. 

Projections  of  the  current  and  futiue 
degree  of  riprapping  within  the  range  of 
the  splittail  do  not  include  estimates  of 
non-Federal  riprap  projects.  The  effect 
of  this  non-federally  applied  bank 
protection  is  addressed  imder  Factor  D, 
as  it  is  related  to  the  inadequacy  of 
existing  regulatory  mechanisms. 

A  present  threat  may  exist  under 
Factor  B.  The  Service  is  concerned  that 
the  recreational  splittail  fishery  may  be 
targeting  gravid  female  splittail  from 
within  spawning  areas  and  that  the 
continued  lack  of  protection  in  the 
State's  Fish  and  Game  Code  will  allow 
this  fishery  to  expand  such  that  it 
becomes  significant.  At  this  writing, 
however,  recreational  fishing  is  not 
considered  by  the  Service  to  be  a 
significant  factor  in  the  decUne  of  the 
species. 

Regarding  Factor  C,  the  Service  has 
determined  that  predation  remains  a 
minor  factor  in  the  decline  of  the 
splittail.  In  the  Jime  16,  2000,  biological 
opinion  on  the  issuaiice  of  a  section 
10(a)(1)(B)  permit  for  the  CDFG  Striped 
Bass  Management  Program,  the  Service 
concluded  that  this  activity  would  not 
jeopardize  splittail  if  the  conditions  in 
the  Habitat  Conservation  Plan  were 
adhered  to.  The  permit  expires  in  10 
years,  at  which  time  the  effects  to  listed 
species  will  be  reexamined.  Should 
other  factors  in  the  decline  of  the 
splittail,  such  as  prolonged  drought, 
occur  during  the  permit  period,  the 
species  could  suffer  predation  beyond 
the  level  anticipated  in  the  biological 
opinion.  This  could  also  require  a 
reexamination  of  the  permit. 

Disease,  considered  imder  Factor  C,  is 
likely  a  more  significant  factor  in  the 
decline  of  the  splittail  than  was  known 
at  the  time  of  the  final  rule.  The  reason 
for  the  increased  scope  and  magnitude 
of  the  threat  posed  by  disease  is  the 
current  understanding  regarding  the 
prevalence  and  effects  of  environmental 
contaminants  on  the  splittail.  The 
presence  of  environmental 
contaminants  can  weaken  splittail  to  the 
point  that  they  suffer  from  reduced 
disease  resistance.  Of  specific  concern 
are  the  threats  posed  by  metals, 
mercury,  selenium,  and  pesticides.  The 
current  status  of  information  regarding 


the  threat  posed  by  environmental 
contaminants  is  addressed  in  detail 
under  Factor  E. 

Threats  to  splittail  described  under 
Factor  D,  beyond  those  analyzed  in  the 
final  rule  remain.  Since  the  publication 
of  the  final  rule,  regulatory  mechanisms 
continue  to  remain  inadequate  to 
protect  the  species  or  its  habitat. 
Splittail  remain  unprotected  by  the 
State  of  California  under  the  Fish  and 
Game  Code. 

The  Service  has  determined  that  the 
CVPIA  may  benefit  the  splittail,  but  may 
not  adequately  protect  the  species.  The 
Service  also  has  determined  that 
because  of  the  multiple  purposes  of  the 
CVPIA,  flows  provided  by  the  CVPIA 
may  occur  at  times  of  the  year  that 
might  not  benefit  splittail,  such  as  flows 
in  the  fall  for  salmon.  Fiurther,  CVPIA 
implementation  may  involve  retention 
of  some  water  within  reservoirs  dining 
the  spring/early  summer  for  cold  water 
pool  conservation  and  its  subsequent 
release  for  meeting  salmonid  water 
temperature  criteria.  The  retention  of 
flows  during  the  spring  negatively 
affects  splittail  by  reducing  the 
frequency  and  duration  of  floodplain 
inundation,  which  is  key  for  spawning 
and  rearing  success.  Delta  smelt 
protection  offers  little  benefit  because 
smelt  occur  in  low  frequencies  or  are 
absent  in  part  of  the  splittail's  range 
(i.e.,  outside  of  the  legally-defined 
Delta). 

Though  the  CALFED  Ecosystem 
Restoration  Program  Plan  (ERPP)  will 
have  beneficial  effects  to  splittail, 
provided  the  ERPP  secures  long-term 
funding,  as  currently  described,  it 
cannot  be  relied  upon  to  ameliorate  all 
threats  to  the  splittail.  The  CALFED 
Program,  though  containing  broad 
standards  for  covered  activities,  is  also 
not  a  regulatory  mechanism  and  does 
not  necessarily  preclude  the 
implementation  of  non-CALFED 
Program  actions  harmful  to  splittail.  The 
Environmental  Water  Account  (EWA) 
does  provide  a  mechanism  for  providing 
for  improved  Delta  conditions  for 
splittail.  However,  EWA  benefits  to 
splittail  would  be  reduced  should  the 
species  lose  the  protection  afforded  by 
the  Endangered  Species  Act  because 
Tier  3  protections  apply  only  to  listed 
species. 

In  addition,  numerous,  small  scale 
bank  protection  projects  have  been 
implemented  without  section  404 
permits  throughout  the  range  of  the 
Sacramento  splittail.  Implementation  of 
these  unpermitted  projects  has  effects 
similar  to  those  described  under  Factor 
A,  but  given  the  inadequate  enforcement 
of  the  Clean  Water  Act,  they  typically 
include  no  mitigative  features.  The 


result,  when  unauthorized  activities 
including  unpermitted  bank  protection 
projects,  and  sand  and  gravel  extraction 
projects  occur  in  streams  within  the 
splittail's  range,  is  lost  and/or  degraded 
habitat  for  the  species. 

There  also  exists  a  risk  to  the  splittail 
from  the  continued  issuance  of  a 
number  of  Nationwide  General  Permits 
(NWPs),  authorized  under  Section 
404(e)  of  the  CWA,  by  the  USACE. 
Certain  NWPs  allow  implementation  of 
their  permitted  activities  with  the  only 
regulatory  oversight  being  provided 
through  notification  by  the  regulated 
entity  to  the  USAGE.  The  Service  is 
especially  concerned  that  NWP  General 
Condition  11,  which  addresses  take  of 
listed  species  and  identifies 
requirements  for  consultation  with  the 
Service,  is  not  being  implemented  by 
applicants  and  that  USAGE  enforcement 
of  the  condition  is  lacking. 

Under  Factor  E,  environmental 
contaminants  (addressed  briefly  under 
Factor  C,  above)  are  a  threat  to  the 
continued  survival  of  splittail.  Metals 
such  as  copper,  zinc,  and  cadmium  can 
be  directly  toxic  to  splittail.  especially 
in  their  sensitive  larval  stages.  These 
metals  damage  gills  and  alter  liver  and 
nervous  system  functions  causing  death, 
behavioral  changes,  and  reduced  growth 
and  reproduction.  These  metals  can 
have  the  same  effects  on  food  items  of 
the  splittail,  reducing  their  prey  base 
and  placing  additional  stress  on  the 
splittail. 

Literature  exists  which  documents  the 
existence  of  methylated  mercury 
(primarily  monomethyl  mercury)  in  the 
Sacramento  River  and  the  estuary. 
Research  by  the  USGS  indicates  that 
elevated  levels  of  mercury  in  water, 
sediment,  and  biota  are  found 
throughout  the  Sacramento  River,  its 
tributaries,  the  Delta,  and  San  Francisco 
Bay.  The  primary  source  of  this 
contamination  is  from  mercury  mines  in 
the  Coast  Range  and  from  gold  mines  in 
the  Sierra  Nevada  range. 

Human  health  advisories  have  been 
issued  for  mercury  in  certain  waterfowl 
and  fish  species  from  the  Delta  and  San 
Francisco  Bay.  The  levels  at  which 
human  health  advisories  are  issued  are 
also  levels  at  which  deleterious  effects 
on  fish  and  wildlife  can  be  expected. 
Splittail  are  relatively  long-lived  fish, 
five  to  seven  years,  making  them  more 
susceptible  to  mercury  bioaccumulation 
than  shorter-lived  fish.  Mercury 
accumulated  in  a  female  fish  is 
transferred  to  the  embryo  where  it 
causes  reduced  hatching,  developmental 
abnormalities,  reduced  growth,  and 
behavioral  changes.  Suchanek  et  al. 
(2000)  investigated  the  role  of  wetland 
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restoration  involving  re-flooding  of 
mercury-contaminated  soils. 

There  is  concern  that  reestablished 
wedands  could  become  effective 
pathways  for  the  introduction  of  toxic 
methyl  mercury  in  the  Delta.  Ecosystem 
restorations  at  Clear  Lake,  a  watershed 
which  includes  runoff  from  the  Sulphiu 
Bank  Merciuy  Mine,  threaten  to 
introduce  methyl  merciuy  to  Cache 
Creek  and  thus,  to  the  Sacramento 
River.  The  Clear  Lake  splittail 
{Pogonichthys  ciscoides),  endemic  to 
Clear  Lake,  is  now  extinct  (64  FR  5963), 
though  the  role  of  merciuy 
contamination  in  its  decline  is  not 
known. 

The  Yuba  River,  a  tributary  to  the 
Sacramento  River  via  the  Feather  River, 
is  the  site  of  extensive  deposition  of 
historic  hydraulic  mining  debris. 
Historic  mining  often  involved  the  use 
of  elemental  mercury  to  amalgamate 
gold,  and  much  was  lost  downstream. 
Current  operations  within  the 
goldfields,  whereby  the  sediments  are 
dredged  for  gold,  can  liberate  waste 
mercury  back  into  the  river  system. 

Continued  operation  of  sand  and 
gravel  mines  and  dredging  operations  in 
these  and  other  mercury-contaminated 
tributary  streams  threatens  to  liberate 
mercury  presendy  stored  in  the 
alluvium  and  release  it  to  the 
ecosystem,  where  it  adversely  affects  the 
splittail. 

Also  regarding  Factor  E,  and  not 
previously  analyzed,  is  the  threat  to  the 
splittail  posed  by  the  synergistic 
interaction  between  introduced  species 
and  other  environmental  contaminants. 
Selenium  concentrations  in  water  from 
the  lower  San  Joaquin  River  system  are 
at  levels  that  can  cause  bio- 
accumulation  in  fish  species,  which 
result  in  reproductive  impacts.  In  1998, 
in  a  rare  occurrence,  splittail  were 
found  in  Mud  Slough  and  Salt  Slough 
(tributaries  to  the  lower  San  Joaquin 
River).  Composite  samples  of  these  fish 
from  four  sites  were  analyzed  for 
selenium.  At  Mud  Slough  upstream  of 
the  San  Luis  Drain  discharge,  a 
composite  sample  of  four  splittail  had  a 
selenium  concentration  of  4.95  parts  per 
million  (ppm).  At  Mud  Slough  below 
the  discharge,  selenium  in  a  composite 
of  seven  fish  was  7.08  ppm  while  at  a 
third  Mud  Slough  site  further 
downstream  a  two  fish  composite  had 
5.2  ppm.  At  Salt  Slough,  ten  splittail 
were  composited  and  had  selenium  at 
3.19  ppm.  The  Service  has  determined, 
based  on  studies  of  its  effects  on 
salmonids,  that  negative  effects  of 
seleniiun  on  splittail  begin  to  be  seen  at 
a  level  ranging  from  3  to  9  ppm. 

Selenium  is  readily  bioaccumulated 
in  the  introduced  Asiatic  clam 


[Potamocorbula  amurensis),  the  most 
common  bivalve  in  the  Delta.  These 
clams  have  selenium  concentrations 
ranging  from  6  to  20  ppm,  dietary 
concentrations  known  to  cause  severe 
reproductive  problems  in  fish.  These 
clams  are,  in  turn,  consumed  by 
Sacramento  splittail  (Stewart  et  al. 
2000).  When  splittail  are  exposed  to  this 
level  of  selenium  a  reduction  in 
reproductive  performance  occurs,  which 
results  in  poor  post-hatch  survivorship. 
This  means  that  less  splittail  young  are 
able  to  recruit  to  adulthood.  The  1998 
splittail  data  confirm  that  these  fish  are 
being  exposed  to  harmful  levels  of 
selenium  in  their  range  along  the  San 
Joaquin  River.  Data  presented  by  the 
U.S.  Geological  Survey  and  Stewart  et 
al.  (2000)  at  the  CALFED  Science 
Conference  in  October  2000  indicated 
selenium  concentrations  in  the 
composite  liver  samples  of  splittail  in 
Suisun  Marsh  at  or  nearing  levels 
associated  with  adverse  reproductive 
effects  in  fish. 

The  relationship  between  the  bio- 
accumulation  of  selenium  in  the  clam 
and  its  predation  by  splittail  is 
synergistically  worsened  because  the 
clam,  via  its  predation  on  typical 
splittail  prey  items  such  as  estuarine 
copepods  [Eurytemora  affinis,  and 
Acartia  sp.)  (Wimmerer  and  Pealva 
2000),  is  emerging  as  an  alternate  food 
source  for  Delta  fishes  (Feyrer  and 
Matem  2000). 

The  Chinese  mitten  crab  (Eriocheir 
sinensis),  initially  addressed  in  the  final 
rule,  remains  present  within  the  Delta. 
Although  the  interaction  between  this 
species  and  the  splittail  remain  largely 
unknown,  it  is  still  considered  a  threat. 
Crabs  will  continue  to  interfere  with 
salvage  operations  at  the  Central  Valley 
Project  (CVP)  and  State  Water  Project 
(SWP).  Further,  the  burrowing  activities 
of  the  crab  can  weaken  levees.  Splittail 
habitat  would  be  lost  if  the  weakened 
levees  were  repaired  and  armored  with 
traditional  riprap.  Nonnative,  invasive, 
and  harmful  species  likely  will  continue 
to  be  introduced  to  the  splittail's  range 
and  may  have  adverse  effects  as 
described  above. 

Pesticides  are  also  prevalent  within 
the  Delta  and  its  tributaries  due  to 
runoff  fit)m  agricultural  lands  and 
remain  a  threat.  As  with  mercury  and 
selenium,  the  long-lived,  predatory 
splittail  is  highly  susceptible  to 
bioaccumulation  of  contaminants 
within  the  aquatic  ecosystem.  Over 
time,  the  splittail  will  exhibit  reduced 
reproductive  success,  developmental 
abnormalities,  reduced  growdi,  and 
behavioral  changes  associated  with  the 
long-term  exposure  of  the  species  to 
toxic  chemical  elements  in  the  various 


streams  throughout  its  range  in  the 
Central  Valley. 

The  Service  believes  that  the  splittail 
may  remain  vulnerable  to  natural  events 
such  as  drought,  because  of  the 
consistent,  overall  decline  in  population 
indices  and  severely  constricted  range 
and  distribution.  Since  the  publication 
of  the  final  rule,  several  large  water 
diversions  have  been  screened  to 
prevent  entrainment  of  splittail.  Still, 
numerous,  smaller  diversions  remain 
unscreened  and/or  operated  in  a  maimer 
that  does  not  minimize  the  threat  to 
splittail.  Though  the  CALFED  Program 
has  identified  screening  as  a  priority, 
funding  has  not  been  secured,  nor  has 
any  definitive  implementation  schedule 
or  plan  been  formulated. 

The  variability  of  California's 
Mediterranean  climate  exacerbates  the 
threats  discussed  above.  Since  the 
proposal  to  list  the  splittail,  California 
has  had  relatively  wet  hydrologic 
conditions  that  benefit  fish  species. 
Because  the  splittail  is  a  floodplain 
adapted  species,  a  dramatic  decline  in 
abundance  was  demonstrated  during  the 
1987-92  drought.  When  another 
drought  occurs  splittail  indices  will 
again  invariably  drop. 

As  the  Service  stated  in  the  final  rule, 
in  the  wet  water  year  of  1993,  splittail 
should  have  been  able  to  exploit  flood 
plain  habitat  for  spawning  and  rearing. 
However,  since  the  reservoirs  were 
relatively  empty  in  that  year,  the  rainfall 
filled  the  reservoirs  instead  of 
inundating  habitat  for  splittail.  As  a 
result,  the  improvements  in  splittail 
abundance  typical  of  wet  water  years 
were  not  evident  in  any  of  the  splittail 
indices  for  1993.  This  reservoir 
operation  scenario  could  be  repeated 
and  may  be  exacerbated  by  reservoir 
operations  intended  to  retain  cold  water 
pools  for  salmonids. 

Flood  bypasses  continue  to  be 
operated  in  a  manner  that  harms 
splittail  and  their  habitat.  It  has  been 
documented  that  splittail  use  the  Yolo 
and  Sutter  bypasses  for  spawning  under 
certain  hydrologic  conditions.  As 
recognized  in  the  final  rule,  however, 
the  bypasses  are  flood  control  facilities 
and  are  operated  as  such.  The  flood 
bypasses  are  only  flooded  when  flows  in 
the  Sacramento  River  (Yolo  Bypass)  and 
Feather  River  (Sutter  Bypass)  reach  a 
certain  level.  This  inundation  of  the 
flood  bypasses  can  occur  at  the  wrong 
time  of  the  year  for  splittail  to  take 
advantage  of  the  spawning  habitat.  In 
addition,  flooding  of  the  bypasses  may 
not  occur  for  a  long  enough  period  of 
time  to  ensure  successful  splittail 
spawning.  This  constitutes  a  threat  in 
that  adult  fish,  having  migrated  to 
suitable  spawning  habitats  in  the 
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bypass,  could  be  denied  the  opportunity 
to  spawn.  In  those  cases  where  adult 
splittail  have  successfully  spawned,  the 
resulting  progeny  could  become  trapped 
and  killed.  There  also  exists  an 
imquantified  threat  to  developing 
splittail  from  agricultural  pesticides 
applied  to  crops  within  the  bypass. 

In  addition,  the  flood  bj^asses  are  not 
sufficiently  contoured  to  ensure  that 
fish  can,  as  the  water  recedes,  escape  to 
the  natural  riverine  and  estuarine 
environment.  As  an  example,  in  May 
2000,  up  to  1,000  juvenile  splittail  were 
trapped  in  a  less  than  2-acre  borrow  pit 
pond  within  the  bypass.  This  artificial, 
temporary  pond,  with  egress  originally 
intended  to  be  constructed,  serves  as 
evidence  that  the  various  existing 
borrow  pits,  agricultural  facilities,  and 
other  natural  sinks  are  and  can  be 
expected  to  continue  to  be  a  source  of 
splittail  mortality. 

In  order  for  the  bjrpasses  to  be 
considered  a  beneficial  splittail 
spawning  habitat,  their  threats  to  the 
species  would  need  to  be  reduced 
substantially.  Flood  bypasses  would 
need  to  be  inundated  for  at  least  30 
continuous  days  between  March  and 
April,  pesticide  use  would  have  to  be 
assessed  and  possibly,  regulated,  and 
entrainment  hazards  would  need  to  be 
reduced. 

Also  in  regard  to  Factor  E,  and  not 
addressed  in  the  past,  is  the  potential 
that  interspecific  competition  is  a  threat 
to  the  splittail.  Nonnative  cyprinids  and 
centrarchids,  introduced  into  the 
splittail's  range  as  bait  and  game  fish, 
respectively,  may  occupy  similar 
ecological  niches,  thus  increasing 
competition  for  finite  food  resources. 
This  threat  is  apart  from  the  predatory 
pressure  addressed  under  Factor  C. 

The  splittail  is  on  a  downward  trend 
as  shown  by  the  abundance  analysis. 
The  species  is  facing  threats  to  its 
habitat  including  loss  of  spawning 
habitat  due  to  rock  revetment,  loss  of 
habitat  due  to  poor  water  quality  and 
water  diversions,  as  well  as  other  threats 
mentioned  above.  The  Service  is  seeking 
comment  on  the  relationship  between 
the  data  available  and  the  listing  of  the 
species  as  threatened.  We  are  also  taking 
comments  on  the  threats  and/or 
measures  which  reduce  those  threats  to 
determine  whether  continued  listing  is 
warranted.  Finally,  we  seek  comment 
regarding  abundance  of  the  splittail. 

Comments  from  the  Resources  Agency 

The  court  requested  that  the  Service 
provide  a  more  thorough  response  to  the 
California  Resources  Agency  comments, 
specifically  comments  submitted  by 
CDFG  and  DWR.  The  court  also 
requested  that  the  Service  address  other 


factors  including  the  species 
population,  range,  abundance,  and 
distribution.  In  addition,  the  court 
requested  that  the  Service  formally 
respond  to  the  California  Resources 
Agencies  (CDFG  and  DWR)  before 
making  a  final  decision  regarding  the 
status  of  the  splittail  per  section  4(1)  of 
the  Endangered  Species  Act.  Section  4(1) 
states  that  when  a  state  agency  opposes 
a  listing  of  a  species  by  the  Act,  dien  the 
Federal  agency  shall  write  a  letter  to 
that  state  agency  stating  its  decision. 
The  Service  shall  respond  to  the  state 
agencies  if  the  Service  determines  that 
continued  listing  is  warranted. 

(1)  The  CDFG  comments  submitted  in 
July  1998  discussed  a  long-term  and 
medium-term  abundance  trend.  The 
long-term  trend  was  based  on  summer 
townet  and  fall  mid-water  trawl  survey 
data.  CDFG  states  that  these  long-term 
trend  data  are  consistent  in  showing  no 
long-term  trend  in  splittail  abundance. 
The  medium-term  trend  was  based  on 
surveys  that  started  in  the  mid-1970s  or 
later.  CDFG  divided  the  data  sets  into 
"small"  geographic  areas  and  "bioad" 
geographic  areas.  The  data  sets  that 
were  considered  "small"  were  the  CVP 
and  SWP  salvage  data.  Chipps  Island 
Trawl,  and  the  Suisun  Marsh  Survey 
data.  The  data  sets  that  were  considered 
"broad"  were  the  Beach  Seine,  the  Bay 
Study  Otter  and  Midwater  Trawl,  and 
theFMWT. 

The  Service  cannot  determine  what 
method  the  CDFG  used  to  calculate  its 
results,  nor  define  its  terminology.  For 
instance,  the  Service  cannot  determine 
from  the  comment  if  there  was  an 
overall  trend  with  the  medium-term 
data.  The  Service  cannot  determine  if 
the  methods  used  in  the  paper 
submitted  by  the  CDFG  were  peer- 
reviewed  or  if  the  method  used  by 
CDFG  has  been  subjected  to  a  statistical 
test.  The  Service  seeks  further 
information  from  CDFG  explaining  and 
defining  its  trend  theory,  and  its 
calculations  and  methodology. 

(2)  The  CDFG  and  DWR  discuss  the 
increased  range  of  the  splittail  in  the 
past  years  and  speculate  that  splittail 
may  remain  upstream  in  the  Sacramento 
River  over  the  summer.  These  data  are 
based  on  the  capture  of  two  (2)  splittail 
in  August  of  1997,  one  at  the  Red  Bluff 
Division  Dam  and  one  at  the  Glenn- 
Colusa  Irrigation  District.  In  addition, 
the  CDFG  cite  sporadic  and  small 
numbers  of  splittail  captured  on  the 
Sacramento  River.  CDFG  states  that  this 
information  constitutes  an  expansion  of 
range.  CDFG  discusses  splittial  in  the 
lower  San  Joaquin.  Petaluma  River, 
Napa  Marsh,  and  Coyote  Creek. 

The  Service  acknowledges  the 
presence  of  splittail  in  these  areas 


during  wet  years  and  concurs  that  the 
splittail  may  use  these  areas  during  wet 
years.  However,  a  few  fish  captured  in 
these  extreme  areas  does  not  constitute 
a  viable  population.  These  are  questions 
relating  to  distribution  for  which  the 
Service  is  seeking  comments. 

(3)  DWR  stated  its  belief  that  the  1998 
data  would  prove  to  be  an  exceptional 
year  for  the  splittail,  without  providing 
or  referring  to  complete  1998  data  (i.e., 
through  December  1998).  It  then 
speculated  on  how  1998  would  be  a 
good  year  for  splittail.  based  on 
numbers  of  take  at  the  export  facilities. 

The  Service  determined  that  it  would 
be  unwise  to  speculate  on  data  that  were 
not  complete  at  the  time  of  the  listing. 
However,  now  that  we  have  the 
complete  data  sets  for  1998,  we  re- 
analyzed the  data  and  there  is  still  an 
overall  decline  (using  the  four  surveys) 
in  abundance  of  splittail.  In  addition, 
the  Resources  Agency  stated  that  the 
Service  should  withdraw  the  proposal 
to  list  the  splittail,  based  on  the 
preliminary  results  from  1998. 

(4)  DWR  also  commented  on  the 
resiliency  of  the  splittail.  The  Service 
addressed  the  resiliency  issue  in  the 
final  rule.  The  term  resilience  is  a 
relative  term.  Due  to  the  larger  body 
size,  splittail  may  be  more  resilient  than 
delta  smelt  to  entrainment  or 
impingement,  for  example,  but  they  are 
less  resilient  than  larger  fish  such  as 
salmon.  We  agree  with  the  statement 
that  more  than  one  year  class  of  splittail 
may  spawn  at  one  time.  However, 
spawning  is  not  always  successful. 
Spawning  success  is  correlated  with 
several  factors,  including  wet  water 
years,  high  Delta  outflow,  and  the 
presence  of  flooded  vegetation,  ff  these 
parameters  are  not  present,  then  the 
splittail  may  not  successfully  spawn 
and  exhibit  low  recruitment  to  the 
population  during  later  years. 

(5)  DWR  and  the  State  Water 
Contractors  submitted  additional 
comments  by  the  CDFG  in  January  1999, 
six  months  after  the  close  of  the  third 
comment  period  (July  1998),  and  after 
the  final  rule  had  been  sent  to 
Washington,  D.C.  for  surname  by  the 
Directorate  of  the  Service.  A  final  rule 

is  sent  to  Washington,  D.C.  only  after  it 
has  been  reviewed  and  revised  as 
necessary  by  the  Solicitor's  Office  and 
the  California-Nevada  Operations 
Manager.  In  any  regard,  the  CDFG  paper 
stated  that  1998  resulted  in  record  or 
near  record  age-0  splittail  abundance  for 
the  summer  townet,  the  FMWT,  and  the 
Bay  study.  These  data  could  not  be  used 
for  the  Service's  analysis  because  we 
used  four  data  sets  to  complete  the 
overall  abundance  decline  and  in  July 
1998  only  two  were  available.  We  have 
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subsequently  used  the  complete  1998 
data  sets  to  perform  an  additional 
analysis,  and  our  analysis  shows  a 
decline  still  present  in  the  overall 
abundance  of  splittail.  In  addition,  the 
CDFG  re-iterated  the  expansion  of  the 
range  of  splittail.  as  it  did  in  its  July 
1998  submittal.  We  responded  to  this 
comment  in  the  final  rule  and 
previously  in  this  document. 

Other  Court  Requests 

The  court  has  also  requested  that  we 
provide  an  estimate  of  the  current 
population  size  of  splittail;  determine 
whether  or  why  the  current  popidation 
size  is  inadequate  to  prevent  extinction 
in  the  near  future;  determine  the  rate  of 
population  decline  of  splittail;  and  to 
identify  the  minimum  viable  population 
size. 

The  Service  appropriately  did  not 
"calculate  the  risk  of  extinction" 
because  there  is  no  methodology  of 
whidi  we  are  aware  for  making  such  a 
calculation  suitable  for  the  splittail. 
Instead,  the  Service  determined  that  the 
splittail  was  likely  to  become  in  danger 
of  extinction  within  the  foreseeable 
future.  After  evaluation  of  popiUation 
status  (abundance),  the  Service  made 
the  determination  that  the  species 
would  likely  become  endangered  within 
the  foreseeable  future  based  upon  an 
analysis  of  threats  to  the  species.  As  the 
abundance  information  indicates,  the 
species  is  in  decline.  There  is  no 
scientific  formula  for  determining 
extinction.  However,  the  threats 
analysis,  which  consists  of  an 
evaluation  of  the  five  listing  factors, 
coupled  with  abundance  decline  led  the 
Service  to  reach  its  professional 
conclusion  that  although  not 
endangered,  because  extinction  is  not 
imminent,  the  species  was  threatened. 
The  species  habitat  and  health  is 
continuously  being  and  has  been 
permanently  impacted  as  a  result  of  the 
threats  identified  herein. 

Hanson  Declaration 

On  behalf  of  plainti&.  Dr.  Charles 
Hanson  submitted  a  declaration  to  the 
court  (Hanson  Declaration)  making 
several  assertions  regarding  methods  for 
estimating  population  size,  population 
viability,  minimum  habitat 
requirements,  and  calculated  rates  of 
extinction  for  the  splittail.  The  Service 
is  familiar  with  each  of  these  methods 
in  general  and  would  agree  that  these 
types  of  analyses  may  be  appropriate  for 
certain  species.  However,  it  is  the 
Services's  opinion  that  none  of  these 
methods  are  scientifically  supportable 
for  evaluating  splittail,  and  therefore, 
would  not  provide  useful  indicators  of 
spUttail  population  health.  The  Hanson 


Declaration  discusses  the  need  for 
utilizing  several  analytical 
methodologies  to  evaluate  the  risk  of 
extinction.  Models  such  as  those  to 
which  the  Hanson  Declaration  may  be 
referring  are  developed  over  time  and,  if 
using  recognized  modeling  protocols, 
need  validation  and  verification,  and  in 
addition,  are  species  specific.  Also,  a 
critical  assumption  that  must  be 
developed  to  utilize  analytical  methods 
such  as  those  to  which  the  Hanson 
declaration  may  be  referring  is  an 
absolute  value  of  population  size.  Best 
available  information  indicates  there  is 
no  absolute  value  of  population  size  for 
this  species.  The  Service  is  not  aware  of 
a  model  that  now  exists  for  this  species, 
nor  was  such  a  model  identified  during 
the  comment  periods.  No  specific 
alternative  methodology  was  described 
or  presented  during  the  comment  period 
nor  did  the  Hanson  Declaration  identify 
any  model  or  methodology  that  could  be 
used  or  modified  to  conduct  such  an 
analysis.  As  such,  it  is  our  opinion,  the 
use  of  such  a  methodology  is  not 
scientifically  justified  for  this  species. 
The  Service  requests  comment  on  the 
methods  and  models  suggested  by  th^ 
Hanson  Declaration. 

Contrary  to  the  Hanson  Declaration, 
we  do  not  believe  that  an  analysis 
regarding  population  estimates  would 
be  appropriate  for  splittail.  To  develop 
a  population  estimate,  one  must  be  able 
to  count  individuals  of  the  species  and 
have  confidence  in  the  methodology, 
one  must  know  how  many  are  bom;  and 
how  many  may  recruit  to  the  population 
the  next  year.  We  are  not  aware  of  any 
scientifically  supportable  methods 
developed  to  date  to  count  all 
individuals  of  splittail. 

Additionally,  the  sampling  methods 
utilized  to  captiue  splittail  have  not 
been  refined  enough  to  take  a  subset  of 
individuals  and  extrapolate  that  number 
to  the  entire  population  range  wide.  As 
noted  in  both  the  Hanson  Declaration 
and  the  Service's  analysis,  the 
population  of  splittail  is  represented  in 
the  form  of  an  index.  By  definition  an 
index  is  a  representation  of  population 
levels,  not  an  absolute  number.  This  is 
the  state  of  the  science  for  splittail  at 
this  time. 

Splittail  do  not  effectively  use  the  fish 
ladders  that  are  in  place  for  salmon,  and 
whereas  adult  salmon  can  be  counted 
during  their  upstream  migration,  adult 
splittail  cannot  be  counted  in  this 
manner.  The  species  has  a  low  stock ' 
recruitment  because  of  the 
environmental  variation  found 
throughout  the  Central  Valley  of 
California,  and  one  cannot  predict  with 
any  statistical  significance,  what  will  be 
a  good  year  for  splittail.  In  addition. 


splittail  have  a  very  poor  stock 
recruitment  relationship.  That  is  to  say 
one  can  not  predict  with  any  scientific 
certainty  what  the  population  of  a 
species  is  by  the  niunber  of  juveniles 
produced  in  a  given  year.  Nor  can  one 
predict  with  any  certainty  what  the 
juvenile  population  in  a  given  year 
would  be,  eve/1  if  the  adult  spawning 
population  was  known.  As  such  it  is 
pure  speculation  to  conduct  a 
population  viability  analysis  for  this 
species. 

There  have  been  attempts  to  calculate 
a  given  population  size  diuing  a  specific 
snapshot  in  time.  This  kind  of  analysis 
is  generally  based  on  monitoring  data 
that  are  very  near  term  and  thereby 
more  reliable  for  developing  a  general 
indication  of  population  size  at  that 
given  time.  Such  an  analysis  can  not  be 
carried  further  as  a  predictor  of  overall 
population  size  or  viability  at  some 
unknown  time  in  the  future  because  one 
can  not  predict  the  eiivironmental 
variables  which  appear  to  control  the 
reproductive  success  of  this  species. 

The  Hanson  Declaration  refers  to  the 
need  to  quantify  the  minimum  habitat 
area  required  to  avoid  extinction.  The 
Service  prepared  and  finalized  the 
Recovery  Plan  for  the  Sacramento/San 
Joaquin  Delta  Native  Fishes  in  1996, 
which  specifically  included  splittail 
that  was  a  proposed  species  at  the  time. 
There  was  substantial  discussion  of 
habitat  requirements  for  splittail  and, 
although  the  plan  does  not  specifically 
quantify  the  minimum  habitat  area 
necessary,  in  part  because  it  can  not  be 
scientifically  determined,  it  does 
specifically  quantify  abundance  criteria 
that  woiild  be  necessary  to  consider 
delisting  the  species.  In  developing  the 
recovery  plan  for  the  Delta  native  fishes 
the  Service  convened  a  recovery  team. 
If  sufficient  scientific  support  were 
available  to  quantify  the  minimum 
habitat  needs  for  the  species,  that 
information  would  have  almost 
certainly  been  provided  by  the  recovery 
team,  of  which  Dr.  Hanson  was  a 
member.  The  splittail  is  dependant  on  a 
highly  variable  ecosystem,  both 
temporally  and  spatially.  Habitat  is  but 
one  component  of  that  very  complex 
ecological  system  that  would  lead  the 
species  to  abundance  levels  necessary 
for  such  a  consideration.  An  additional 
component  to  be  considered  to  delist 
the  splittail  would  be  if  the  threats  that 
lead  to  listing  in  the  first  place  were  no 
longer  evident. 

In  the  court  6rder  dated  Jime  2000,  it 
states  that  the  Service  has  not  shown  a 
relationship  between  the  data  and  the 
listing  of  the  splittail,  because  we  did 
not  estimate  a  minimum  viable 
population  nor  estimate  a  population 
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size  for  the  splittail.  As  previously 
indicated,  the  methods  stated  in  the 
Hanson  Declaration  are  not  applicable 
to  this  species.  There  is  no  stock- 
recruitment  relationship  identified  for 
this  species.  Therefore,  such  a  biological 
measure  caimot  be  used  for  splittail. 

The  Service  is  soliciting  comment  on 
the  current  popidation  size  of  splittail, 
and  how  one  could  calcidate  that  with 
statistical  rigor;  how  the  Service  could 
determine  whether  the  current 
population  size  is  adequate  or 
inadequate  to  prevent  extinction  in  the 
near  future;  how  it  can  determine  the 
rate  of  population  decline  of  splittail; 
and  how  it  can  identify  the  minimum 
viable  population  of  the  splittail. 

CALFED  and  Other  Environmental 
Processes 

The  Service  is  also  seeking  comment 
on  the  relevance  of  a  final  CALFED 
decision  in  the  context  of  how  the 
implementation  of  the  CALFED  program 
will  address,  and  the  extent  to  which  it 
will  address,  the  threats  to  splittail.  In 
addition,  we  are  also  seeking  comment 
on  any  other  environmental  program, 
such  as  CVPIA,  and  how  it  may  address 
the  threats  to  the  splittail. 

The  threats  to  the  splittail  could  be 
affected  by  implementation  of  the 
CALFED  Bay-Delta  Program  (CALFED 
Program).  The  Record  of  Decision  (ROD) 
for  the  CALFED  Program  was  signed  in 
August  2000.  The  CALFED  Program  is  a 
long-term  comprehensive  plan  to  restore 
ecosystems  and  improve  water 
management  for  beneficial  uses  of  the 
San  Francisco  Bay  and  Sacramento-San 
Joaquin  River  Delta  (Bay -Delta).  The 
CALFED  Program  was  developed  by  14 
Federal  and  State  agencies  with 
management  responsibilities  in  the  San 
Francisco  Bay  and  Sacramento-San 
Joaquin  River  Delta  (Bay-Delta).  These 
agencies  seek  to  address  issues  in  four 
problem  areas^-ecosystem  quality, 
water  quality,  water  supply,  and  levee 
system  integrity. 

Several  components  of  the  CALFED 
Program  will  influence  the  status  of  the 
splittail,  including  the  Ecosystem 
Restoration  Program  Plan  (ERPP),  the 
Multi-Species  Conservation  Strategy 
(MSCS),  the  Water  Quality  Program 
Plan,  and  an  Environmental  Water 
Account.  The  ERPP  and  MSCS  identify 
recovery  goals  for  44  species  in  the  Bay- 
Delta  region,  including  a  goal  to 
"Recover"  the  splittail.  In  the  context  of 
the  CALFED  Program  the  term 
"recover"  means  the  program  will 
implement  all  necessary  measures, 
within  its  discretion,  to  recover  the 
splittail,  including  implementation  of 


Service  recovery  plans.  The  current 
agreements  to  provide  assets  for  the 
EWA  and  $150  million  annually  for  the 
ERPP  extend  only  4  years  from  the  date 
the  ROD  was  signed.  Therefore,  the 
programs  and  agreements  embodied  in 
the  ROD  for  the  CALFED  Program  have 
great  potential  to  aid  the  recovery  of  the 
splittail. 

The  likelihood  the  CALFED  Program 
will  achieve  its  recovery  objectives  is 
influenced  by  available  funding  and  the 
continuing  agreement  among  the  parties 
involved  to  fully  implement  the 
program.  Agreements  to  fund  the  ERPP 
and  provide  assets  for  the  EWA  extend 
only  four  years  from  the  date  the  ROD 
was  signed,  after  which  the  CALFED 
program  will  need  to  be  reevaluated. 
Full  implementation  of  the  30-year 
program  will  require  both  State  and 
Federal  funding  and  is  expected  to 
require  both  annual  appropriations  by 
Congress  and  continued  funding  by  the 
State  of  California.  To  date.  Congress 
has  not  appropriated  funding  for 
Federal  responsibilities  under  the 
CALFED  Program  for  fiscal  year  2001. 
Therefore,  the  program  will  be  funded 
solely  by  State  funding  sources 
(including,  but  not  limited  to 
propositions  204, 12,  and  13). 

In  addition,  the  Service  it  seeking 
comment  on  Implementation  of  the 
Central  Valley  Project  Improvement  Act 
(CVPIA).  CVPL\  provisions  potentially 
can  affect  threats  to  the  splittail.  The 
CVPIA  amends  previous  authorizations 
of  the  California  Central  Valley  Project 
(CVP)  to  include  fish  and  wildlife 
protection,  restoration,  and  mitigation 
as  project  purposes  having  equal 
priority  with  irrigation  and  domestic 
water  supply,  and  fish  and  wildlife 
enhancement  having  equal  priority  with 
power  generation.  Provisions  of  the 
CVPIA  to  benefit  fish  and  wildlife 
habitat  include  protection  and 
restoration  of  natural  channel,  riparian, 
and  wetland  habitats  [sections 
3406(b)(1)  and  3406(d)].  dedication  and 
management  of  800.000  acre-feet  of  CVP 
yield  [section  3406(b)(2)].  acquisition  of 
additional  water  supplies  to  supplement 
the  amount  dedicated  [section 
3406(b)(3)],  modification  of  CVP 
operations  [sections  3406(b)(1)  and  3406 
(b)(19)].  removal  of  fish  migration 
barriers  [sections  3406(b)(10)  and 
3406(b)(17)].  screening  of  water 
diversions  [section  3406(b)(21)l,  and 
acquisition  of  land  and  associated  water 
rights  [section  3408(h)].  among  others. 

None  of  the  CVPIA  provisions 
specifically  target  splittail  and,  to  date, 
no  actions  have  been  implemented 
under  the  CVPIA  specifically  to  benefit 


this  species.  Because  major  portions  of 
the  CVPIA  target  anadromous  fish,  most 
of  the  benefits  to  splittail  would  be 
incidental  to  actions  taken  to  benefit 
anadromous  fish.  Splittail  can  benefit 
fi-om  shaded  streamside  habitat  and 
wetlands  resulting  fi-om  stream  chaimel, 
riparian,  and  wetland  habitat 
improvements  within  the  splittail 's 
spawning  range.  Management  of 
dedicated,  supplemental,  and 
reoperated  CVP  yield  can  benefit 
splittail  if  water  releases  are  made  at 
times  and  locations  that  coincide  with 
splittail  spawning  and  rearing,  and  if 
the  releases  are  adequate  to  flood 
vegetated  areas  adjacent  to  stream 
channels.  Removal  of  migration  barriers 
can  provide  additional  splittail  habitat 
where  potential  habitat  is  blocked,  and 
entraiiunent  of  splittail  at  diversions  can 
be  reduced  if  fish  screens  are  installed 
in  splittail  habitat  areas. 

All  CVPIA  mitigation  and  restoration 
actions  are  contingent  on  available 
funding.  Funding  sources  include  the 
CVPIA  Restoration  Fund,  state  funds 
provided  to  meet  CVPIA  cost  share 
requirements,  and  additional  Federal 
funds  appropriated  by  Congress.  The 
total  annual  funding  projected  for  the 
CVPIA's  preferred  alternative  was  about 
$90  million,  but  these  funds  are  not 
guaranteed  and  will  require 
appropriation  by  pertinent  state  and 
Federal  governments. 

The  Service  is  taking  comments  on 
the  CALFED,  CVPIA,  and  any  other 
environmental  process  and  how  they 
may  or  may  not  alleviate  some  of  the 
threats  that  are  facing  the  species. 

Written  comments  on  all  of  the  above 
issues  may  be  submitted  until  February 
12,  2001  to  the  Service  office  in  the 
ADDRESSES  section. 

Author  The  primary  authors  of  this 
notice  are  Stephanie  Brady  and  Jason 
Douglas  (see  ADDRESSES  section). 

References 

A  complete  list  of  all  references  cited 
in  this  notice  is  available  upon  request 
from  the  Sacramento  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.1531  etseq.) 

Dated:  January  2.  2001. 
Rowan  W.  Gould, 

Manager — California/Nevada  Operations 
Office. 

(FR  Doc.  01-970  Filed  1-11-01:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  929 

[Dockat  Ho.  FVOO-929-7  PR] 

Cranberries  Grown  In  the  States  of 
Massachusetts,  RtKxle  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington  and  Long  Island  In  the 
State  of  New  York;  ReformulatkMi  of 
Sales  History  Calculations  for  the 
2001-2002  Crop  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  revisions  to  the  sales  history 
calculations  currently  prescribed  under 
the  producer  allotment  provisions  under 
the  cranberry  marketing  order  (order). 
The  order  regulates  the  handling  of 
cranberries  produced  in  10  States,  and 
is  administered  locally  by  the  Cranberry 
Marketing  Committee  (Committee).  This 
rule  would  modify  the  ciurent  sales 
history  formula  in  order  to  apportion  in 
the  most  equitable  manner  among 
producers  cranberries  made  available 
for  disposition  by  handlers  in  the  event 
volume  regulations  are  recommended 
for  the  2001-2002  season.  This  rule 
would  also  clarify  the  exemption 
provisions  under  the  volume  regulation 
provisions  for  fresh  cranberries,  modify 
the  outlets  for  excess  cranberries  and 
reinstate  the  dates  for  the  Committee  to 
notify  growers  and  handlers  of  their 
allotments. 

DATES:  Comments  must  be  received  by 
February  12,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
Fax:  (202)  720-5698,  or  E-mail: 


moab.docketclerk@usda.gov.  AU 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn  or  Anne  M.  Dec, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698.  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPI.EMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  929,  as  amended  (7  CFR  part 
929),  regulating  the  handling  of 
cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan.  Minnesota, 
Oregon,  Washington  and  Long  Island  in 
the  State  of  New  York,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

Question  and  Answer  Overview 

What  Is  the  Intent  of  This  Proposal? 

Concerns  were  raised  during  the 
2000-2001  producer  allotment  volimie 
regulation  period  that  growers  with 
newer  acreage  (acreage  planted  within 
the  last  5  years)  could  experience  a 
larger  crop  reduction  than  the  average 
allotment  restricted  percentage.  Existing 
allotment  percentage  calculations  are 
based  on  averaging  growers'  sales 
histories.  Calculation  of  the  sales 
histories  does  not  factor  in  variables  and 
does  not  provide  any  adjustment  for 
new  acres  as  they  rapidly  increase 
production  during  the  first  several 
harvests.  Therefore,  growers  can  be 
impacted  differently  depending  on  their 
particular  situation. 


The  proposed  method  in  this  rule 
would  provide  additional  sales  history 
for  growers  with  newer  acreage  to 
accoimt  for  increasing  yields  for  each 
year  up  to  the  fifth  year.  A  Committee 
meeting  is  scheduled  for  February  5. 
2001.  to  discuss  volume  regulation  for 
the  2001-2002  season. 

Who  Would  Be  Impacted  by  This 
Proposed  Rule? 

All  cranberry  growers  in  the 
production  area  who  planted  acreage  in 
1995  or  later  would  be  impacted  by  this 
proposal.  In  addition  to  their  actual 
sales  histories,  these  growers  would 
receive  additional  sales  history  for  the 
newer  acreage  to  account  for  increasing 
yields  of  that  acreage. 

For  example,  a  grower  with  one  acre 
planted  in  1998  would  have  an  actual 
sales  history  assigned  to  that  acreage 
based  on  average  sales  off  that  acreage. 
In  addition  to  the  actual  sales  history. 
the  acreage  would  be  assigned  an 
additional  183  barrels  to  account  for 
increased  production.  A  table  appears  in 
this  docujnent  which  shows  additional 
sales  history  assigned  to  acreage  planted 
in  1995  or  later. 

How  Were  the  Additional  Sales  History 
Numbers  Developed? 

The  additional  sales  histories  were 
assigned  by  using  a  formula  based  on 
average  yields  per  acre  for  acreage 
planted  and  harvested  over  the  past  5 
years.  USDA  conducted  a  survey  to- 
determine  what  average  yields  per  acre 
have  been. 

Using  these  average  yields,  an  average 
sales  history  was  calculated  for  acreage 
planted  in  a  specific  year.  Subtracting 
the  average  sales  history  from  the 
expected  yield  frtim  that  acreage  results 
in  the  additional  barrels  assigned  to  that 
acreage. 

What  Would  Change  With  the  Fiesh 
Fruit  Exemption? 

The  intent  of  the  fresh  fruit  exemption 
in  the  2000-2001  volume  regulation  was 
to  only  exempt  cranberries  going  to 
retail  outlets  as  fresh  cranberries. 
Questions  arose  as  to  what  constitutes 
"fresh"  cranberries  imder  the 
regulations. 

The  Committee  developed  and 
recommended  a  more  specific  definition 
of  fresh  cranberries  so  that  the  intent 
would  be  clear  for  future  volume 
regulations  if  fresh  cranberries  are  again 
recommended  for  exemption.  This 
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proposed  rule  clarifies  that  sales  of 
packed-out  cranberries  intended  for  sale 
to  consumers  in  fresh  form  would  be 
exempt  from  volume  regulations.  The 

Eroposal  further  clarifies  the  definition 
y  stating  that  fi^sh  cranberries  are  also 
sold  dry  (either  dry  picked  or  dried  after 
water  picking)  in  bulk  boxes,  generally 
weighing  30  pounds.  If  fresh  cranberries 
are  diverted  into  processing  outlets,  the 
exemption  does  not  apply. 

The  proposal  also  recommends  that 
sales  histories  be  calculated  separately 
for  fi^sh  and  processed  cranberries. 
Under  this  proposal,  if  fresh  fruit  is 
exempt  from  volume  regulation,  fresh 
sales  would  be  subtracted  from  a 
grower's  sales  history.  Whether  to 
exempt  fresh  cranberries  from  a  2001- 
2002  voliune  regulation  would  be 
discussed  and  recommended  at  the 
February  5.  2001.  Committee  meeting  if 
voliune  regulations  are  recommended. 

Executive  Orders  12866  and  12998 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  nile. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  oriler,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Introduction 

This  proposal  invites  comments  on 
revisions  to  the  formula  for  calculating 
sales  histories  under  the  producer 
allotment  program  currently  prescribed 
under  the  order.  This  rule  would  modify 
the  current  sales  history  formula  to  be 
more  equitable  to  growers  in  the  event 


voliune  regulations  are  recommended 
for  the  2001-2002  season.  This  rule 
would  also  clarify  the  exemption 
provisions  under  the  volume  regulation 
provisions  for  besh  cranberries,  modify 
the  outlets  for  excess  cranberries  by 
broadening  the  scope  of  research  and 
development  projects  that  could  be 
classified  as  exempt  outlets  and 
reinstate  the  dates  for  the  Committee  to 
notify  growers  and  handlers  of  the 
allotments.  The  rule  was  unanimously 
recommended  by  the  Committee  at  a 
meeting  on  August  28,  2000. 

The  U.S.  cranberry  industry  is 
experiencing  an  oversupply  situation. 
Recent  increases  in  acreage  and  yields 
have  resulted  in  greater  supplies,  while 
demand  has  remained  fairly  constant. 
The  result  has  been  increasing 
inventories  and  reduced  grower  returns. 

In  considering  ways  to  cope  with  the 
oversupply,  the  Committee 
recommended  using  volume  controls  (in 
the  form  of  producer  allotments)  for  the 
2000-2001  crop  year.  A  final  rule 
establishing  a  marketable  quantity  and 
allotment  percentage  was  issued  on  July 
3,  2000,  and  published  in  the  July  11, 
2000,  issue  of  the  Federal  Re^er  (65 
FR  42598)  to  apply  to  the  2000-2001 
crop  year.  The  final  rule  also  revised 
procedures  for  calculating  growers'  sales 
histories,  exempted  fresh  and 
organically-grown  cranberries  from  the 
volume  regulation,  defined  State 
average  yield  per  acre,  increased  the 
barrels  per  acre  for  determining  a 
commercial  crop,  revised  the  Committee 
review  procedures  for  re-determination 
of  sales  histories,  and  suspended  the 
date  by  which  the  Committee  notifies 
growers  of  their  annual  allotment.  These 
actions  were  based  primarily  upon  the 
recommendations  of  the  Committee  and 
conunents  received  in  response  to  the 
proposed  rule. 

This  was  the  first  time  the  sales 
history  method  of  the  producer 
allotment  provisions  of  the  order  have 
been  used  since  these  provisions  were 
added  to  the  order  in  1992.  Many 
growers,  particularly  those  with  acreage 
4  years  old  or  less,  have  indicated  that 
the  current  method  of  sales  history 
calculation  resulted  in  a  much  larger 
crop  reduction  from  their  acreage  than 
the  15  percent  reduction  established  by 
the  July  11,  2000,  final  rule  because  of 
more  production  on  their  acreage  than 
their  sales  histories  indicated. 

The  order  provides  that  after  a  year  of 
volume  regulation,  a  new  sales  history 
shall  be  calculated  for  each  grower 
using  a  formula  determined  by  the 
Committee  (and  approved  by  the 
Secretary).  The  Committee 
recommendation  to  revise  the  formula 
discussed  in  this  proposal  specifically 


addresses  growers'  concerns  regarding 
the  most  equitable  manner  of 
apportioning  among  producers  the 
quantities  of  cranberries  made  available 
for  disposition  by  handlers.  This 
method  would  provide  additional  sales 
history  for  growers  with  newer  acreage 
to  account  for  increasing  yields  for  each 
growing  year  up  to  the  fifth  year. 

History  of  the  Marketing  Order 

The  cranberry  industry  has  operated 
under  a  Federal  marketing  order  since 
1962.  The  order's  primary  regulatory 
authority  is  volume  regulation.  At  that 
time,  production  was  trending  sharply 
upward,  due  primarily  to  improving 
yields,  and  demand  was  not  keeping 
pace.  The  intent  of  the  program  was  to 
limit  the  volume  of  cranberries  available 
for  marketing  in  fresh  market  outlets  in 
the  United  States  and  Canada,  and  in  all 
processing  outlets,  to  a  quantity 
reasonably  in  balance  with  the  demand 
in  such  oudets.  This  method  of 
controlling  volume  was  the 
"withholding"  provisions  whereby 
"bee"  and  "restricted"  percentages 
would  be  established.  Growers  deliver 
all  contracted  cranberries  to  their 
respective  handlers.  Free  cranberries 
could  be  marketed  by  handlers  in  any 
outlet,  while  restricted  berries  would 
have  to  be  withheld  from  handling  and, 
if  possible,  diverted  by  handlers  to 
noncompetitive  markets.  The 
withholding  program  has  not  been  used 
since  1971. 

The  order  was  amended  in  1968  to 
authorize  another  form  of  volume 
regulation — producer  allotments.  The 
intent  was  to  discourage  new  plantings 
and  allow  growers  to  remove  surplus 
berries  in  a  more  economical  manner, 
by  reducing  their  production  to 
approximate  the  marketable  quantity  or 
by  leaving  excess  berries  unharvested. 
Production  had  continued  to  increase, 
and  the  industry  was  reluctant  to 
recommend  a  sufficient  restricted 
percentage  under  the  withholding 
regulations.  Under  the  producer 
allotment  program,  growers  were  issued 
base  quantities.  Base  quantity  was  the 
quantity  of  cranberries  equal  to  a 
grower's  established  cranberry  acreage 
multiplied  by  such  grower's  average  per 
acre  sales  made  from  the  acreage  during 
a  representative  period.  If  the  allotment 
base  program  were  activated,  each 
handler  would  be  allowed  to  acquire  for 
normal  marketing  only  a  certain 
percentage  of  each  grower's  base 
quantity.  This  authority  was  used  to 
establish  a  regulation  for  the  1977-78 
season,  but  that  regulation  was 
subsequendy  rescinded. 

In  1992,  the  producer  allotment 
provisions  were  amended  to  change  the 
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method  of  calculating  growers'  annual 
allotments  from  the  base  quantity 
method  to  a  sales  history  method.  Under 
this  amendment,  a  grower's  sales  history 
is  calculated  based  on  a  grower's  actual 
sales,  expressed  as  an  average  of  the  best 
4  of  the  previous  6  years  of  sales.  There 
were  concerns  that  base  quantities  did 
not  accurately  reflect  actual  levels  of 
sales  because  as  growers'  acreage 
increased  or  decreased,  the  base 
quantity  did  not  change.  It  was 
concluded  that  basing  allotments  on 
actual  sales  off  acreage  would  be  a  more 
realistic  and  practical  way  to  determine 
annual  allotments.  These  provisions 
were  never  used  until  the  2000-2001 
season. 

Producer  Allotment  Order  Provisions 

Section  929.49  of  the  order  currently 
provides  that  if  the  Secretary  finds  from 
the  recommendation  of  the  Conunittee 
or  from  other  available  information,  that 
limiting  the  quantity  of  cranberries 
purchased  from  or  handled  on  behalf  of 
growers  during  a  crop  year  would  tend 
to  effectuate  the  declared  policy  of  the 
Act,  the  Secretary  shall  determine  and 
establish  a  marketable  quantity  for  that 
year.  In  addition,  the  Secretary  would 
establish  an  allotment  percentage, 
which  shall  equal  the  marketable 
quantity  divided  by  the  total  of  all 
growers'  sales  histories.  Handlers 
cannot  handle  cranberries  unless  they 
are  covered  by  a  grower's  annual 
allotment. 

Section  929.48  of  the  order  provides 
for  computing  growers'  sales  histories  to 
be  used  in  calculating  allotment 
percentages  under  §  929.49.  Sales 
history  is  defined  in  §  929.13  as  the 
number  of  barrels  of  cranberries 
established  for  a  grower  by  the 
(Committee.  The  Committee  updates 
growers'  sales  histories  each  season.  The 
Committee  accomplishes  this  by  using 
information  submitted  by  the  grower  on 
a  production  and  eligibility  report  filed 
with  the  Committee.  The  order  sets  forth 
that  a  grower's  sales  history  is 
established  by  computing  an  average  of 
the  best  4  years'  sales  out  of  the  last  6 
years'  sales  for  those  growers  with 
existing  acreage.  For  growers  with  4 
years  or  less  of  conunercial  sales 
history,  the  sales  history  would  be 
calculated  (prior  to  the  2000-01  volume 
regulation)  by  averaging  all  available 
years  of  such  grower's  sales.  A  new 
sales  history  for  a  grower  with  no  sales 
history  is  calculated  by  using  the  State 
average  yield  per  acre  or  the  total 
estimated  commercial  sales,  whichever 
is  greater.  This  section  also  provides  the 
authority  for  calculating  new  sales 
histories  for  growers  after  each  crop  year 
where  a  volume  regulation  was 


established  using  a  formula  established 
by  the  Committee  (and  approved  by  the 
Secretary). 

Section  929.46  of  the  order  requires 
the  Committee  to  develop  a  marketing 
policy  each  year  prior  to  May  1.  In  its 
marketing  policy,  the  Committee 
projects  expected  supply  and  market 
conditions  for  the  upcoming  season, 
including  an  estimate  of  the  marketable 
quantity  (defined  as  the  number  of 
pounds  of  cranberries  needed  to  meet 
total  market  demand  and  to  provide  for 
an  adequate  carryover  into  the  next 
season). 

Section  929.59  defines  excess 
cranberries  as  cranberries  withheld  by 
handlers  after  all  unused  allotment  has 
been  allocated.  This  provision  also 
provides  for  handlers  to  notify  the 
Committee  by  January  1  of  a  written 
plan  to  dispose  of  excess  cranberries 
and  to  dispose  of  them  by  March  1. 
Section  929.61  of  the  order  provides  the 
authority  for  establishing  outlets  for 
excess  cranberries. 

Section  929.58  of  the  order  provides 
for  relieving  bom  any  or  all 
requirements  of  the  order  the  handling 
of  cranberries  in  such  minimum 
quantities  as  the  Committee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  The  exemption  for  fresh  and 
organically-grown  cranberries  was 
implemented  in  2000  imder  the 
authority  in  this  section. 

2000-2001    Volume  Regulation 

To  address  the  serious  oversupply 
situation  being  experienced  by  the 
industry,  the  Committee  recommended 
volume  control  for  the  2000-2001 
season  (September  1,  2000  to  August  31, 
2001).  The  Committee  determined  that 
the  best  method  of  volume  control 
would  be  the  producer  allotment 
program,  which  provides  for  an  annual 
marketable  quantity  and  allotment 
percentage,  "rhe  final  rule  establishing 
the  voliune  regulation  was  issued  on 
July  3,  2000,  and  published  in  the  July 
11,  2000,  issue  of  the  Federal  Register 
(65  FR  42598).  The  marketable  quantity 
for  the  2000-2001  crop  year  was 
established  at  5.468  million  barrels. 

The  allotment  percentage  equals  the 
marketable  quantity  divided  by  the  total 
of  all  growers'  sales  histories.  Total 
growers'  sales  histories  were  set  by  the 
Committee  at  6.432  million  barrels. 
Using  the  formula  established  under  the 
order  (5.468  million  barrels  divided  by 
6.432  million  barrels),  the  annual 
allotment  percentage  was  set  at  85 
percent.  Section  929.250  of  the 
regiilations  set  forth  the  above 
mentioned  marketable  quantity  and 
allotment  percentage. 


Section  929.104  of  the  regulations  sets 
forth  the  noncommercial  and 
noncompetitive  outlets  for  excess 
cranberries  during  a  year  of  volume 
regulation.  For  the  2000-2001  season, 
the  outlets  for  excess  cranberries  are:  (1) 
Foreign  countries,  except  Canada;  (2) 
charitable  institutions;  (3)  any 
nonhuman  food  use;  and  (4)  research 
and  development  projects  dealing  with 
dehydration,  radiation,  fi«eze  drying,  or 
freezing  of  cranberries,  for  the 
development  of  foreign  markets. 

Section  929.148  defines  State  average 
yield.  Section  929.48(a)(5)  sets  forth  that 
a  sales  history  for  a  grower  who  has  no 
history  of  sales  associated  with  such 
grower's  acreage  be  computed  by  the 
Committee  using  the  total  estimated 
commercial  sales  from  the  cranberry 
acreage  or  the  State  average  yield  per 
acre  multiplied  by  the  grower's 
cranberry  producing  acreage,  whichever 
is  greater.  For  the  2000-2001  crop  year 
vokune  regulation,  the  State  average 
yield  was  defined  as  the  yield  per  State 
for  the  year  1997  or  the  average  of  the 
best  4  years  average  yield  per  State  out 
of  the  last  6  years,  whichever  is  greater. 

Section  929.149  sets  forth  the 
methods  for  sales  history 
determinations  for  the  2000-2001  year 
of  vpliune  regiilation.  This  regulation 
specified  that  for  growers  with  5  years 
of  sales  history,  a  sales  history  is 
computed  using  an  average  of  the 
highest  4  years  of  sales.  For  growers 
with  6  or  more  years  of  sales  history,  a 
sales  history  is  computed  using  an 
average  of  the  highest  4  of  the  most 
recent  6  years  of  sales.  If  these  growers 
also  have  newer  acreage  with  4  years  of 
sales  history  or  less,  and  these  growers 
provided  the  Committee  with  credible 
information  which  allowed  the 
Committee  to  segregate  the  sales  history 
of  the  newer  acreage,  then  that  acreage 
is  treated  in  the  same  manner  as  acreage 
of  a  grower  with  4  years  or  less  of  sales 
history.  For  a  grower  with  4  years  or  less 
of  sales  history,  the  sales  history  is 
computed  using  the  highest  sales 
season.  Sales  history  for  new  acreage 
with  no  history  of  sales  (for  both  new 
and  existing  growers)  is  computed  using 
the  estimated  commercial  sales  or  State 
average  yield,  whichever  is  greater. 

Section  929.158  exempts  sales  of  fresh 
and  organically-grown  fruit  frtim  the 
volume  regulation.  Handlers  were 
required  to  qualify  for  the  exemption  by 
filing  with  the  Committee  the  amount  of 
fresh  or  organic  cranberry  sales  on  a 
grower  acquisition  listing  form.  In 
addition,  to  receive  an  exemption  for 
organic  cranberry  sales,  the  cranberries 
must  have  been  certified  by  a  third  party 
organic  certifying  organization 
acceptable  to  the  Committee. 
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Section  929.107  defines  "commercial 
crop."  For  the  2000-2001  volume 
regulation,  the  number  of  barrels 
constituting  a  commercial  crop  was 
increased  from  15  to  50  barrels  per  acre. 
This  change  assisted  growers  who 
harvested  cranberries  for  the  first  time 
in  1999.  These  growers  qualified  for  a 
new  sales  history  determination  if  they 
produced  less  than  50  barrels  per  acre. 

Section  929.125  sets  forth  appeal 
procedures  for  growers  to  request  a 
redetermination  of  their  sales  histories. 
Growers,  dissatisfied  with  their  sales 
history  determinations,  requested  a 
review  of  the  determinations  by 
following  a  specified  procedure.  The 
grower  first  filed  the  appeal  with  the 
appeals  subconunittee  within  30  days 
after  receipt  of  the  Committee's 
determination  of  sales  history.  The 
grower,  if  dissatisfied  with  the 
subcommittee's  decision  could  further 
appeal  to  the  Secretary,  whose  decision 
was  final. 

The  Way  sales  histories  were 
calculated  for  the  2000-2001  crop  year 
were  based  on  the  concerns  and 
comments  regarding  fairness  and  equity, 
which  were  raised  during  the 
rulemaking  proceeding.  The  revised 
procedures  for  calculating  sales 
histories  were  expected  to  result  in  an 
increase  in  the  marketable  quantity 
recommended  by  the  Committee.  It  was 
determined  that  they  were  necessary  in 
order  to  allocate  allotment  among 
growers  in  the  most  equitable  maimer. 

Reformulation  of  Sales  History 
Calculations  for  the  2001-2002  Crop 
Year 

The  Committee  had  been  discussing 
the  possible  use  of  volume  regulation 
dimng  the  2000-2001  season  for  over  a 
year.  In  its  deliberations,  concerns  were 
voiced  about  the  potential  inequities 
that  could  result  when  calculating  sales 
histories.  Because  sales  histories  are 
based  on  an  average  of  past  years'  sales, 
newer  growers  could  be  restricted  to  a 
greater  extent  than  more  established 
growers.  This  is  because  a  cranberry  bog 
does  not  reach  full  capacity  imtil  several 
years  after  being  planted.  Using  an 
average  of  early  years'  sales  (which  are 
low)  can  result  in  sales  histories  below 
future  sales  potential.  A  more 
established  grower,  on  the  other  hand, 
would  have  a  sales  history  more 
reflective  of  his  or  her  production 
capacity. 

The  Committee  and  the  Department 
gave  much  thought  to  the  most  equitable 
method  of  determining  sales  histories 
within  the  scope  of  the  order.  The  final 
rule  on  volume  regulation  for  the  2000 
crop  year  was  as  flexible  as  the  order 
woidd  allow  in  alleviating  the 


differential  impact  of  the  volume 
regulation  on  growers. 

The  marketing  order  provides  for 
recalculating  the  method  for 
determining  sales  histories,  should 
volume  regulation  be  recommended  for 
the  2001-2002  season.  Specifically, 
§  929.48(a)(3)  states  that  a  new  sales 
history  shall  be  calculated  for  each 
grower  after  each  crop  year  during 
which  a  volume  regulation  has  been 
established  using  a  formula  determined 
by  the  Committee  with  the  approval  of 
the  Secretary. 

The  amendment  subcommittee  met 
several  times  to  develop  a  better  method 
of  assigning  sales  histories  for  newer 
acreage  for  future  volume  regulations. 
One  method  discussed  was  the  British 
Columbia  Marketing  Committee's 
method  of  determining  sales  histories  in 
years  of  volume  regulation  that  would 
add  sales  history  to  reflect  future 
production  on  newer  acres. 
Conceptually,  this  method  specifically 
addresses  the  situations  encountered 
with  newer  acres  that  were  experienced 
this  year  domestically.  It  was  suggested 
by  the  Committee  that  this  ftiethod 
could  be  adopted  for  future  years  of 
volume  regulation. 

The  new  method  of  calculating  sales 
histories  is  intended  to  address 
problems  associated  with  using  a 
grower's  actual  sales  history  without 
taking  into  accoimt  anticipated 
production  when  calculating  allotment 
percentages.  Ideally,  in  a  year  of  volume 
regulation,  all  growers'  actual  crops 
would  be  reduced  by  the  same 
percentage.  Because  of  uncertainties  in 
making  crop  predictions,  allotment 
percentage  calculations  are  based  on 
averaging  growers'  sales  histories. 
Calcudation  of  these  sales  histories  does 
not  factor  in  variables  and  does  not 
provide  any  adjustment  for  new  acres  as 
they  rapidly  increase  production  during 
the  first  several  harvests.  Therefore, 
growers  can  be  impacted  differently 
depending  on  their  particular  situation. 
The  result  is  that  sales  histories  for 
growers  with  a  significant  number  of 
acres  being  harvested  for  the  first, 
second,  third,  and  fourth  time  can  be 
well  below  what  the  average  crop  for 
these  growers  is  expected  to  be  during 
the  next  harvest.  The  restriction 
percentages  for  these  growers  in  a  year 
of  volume  regulation  could  therefore 
exceed  the  average  allotment  restriction 
percentage.  The  method  proposed  in 
this  rule  addresses  that  issue  by 
minimizing  the  differential  impact 
among  growers  with  newer  acreage. 

One  of  the  primary  concerns 
associated  with  the  2000  crop  year 
volume  regulation  was  that  many 
growers  with  a  combination  of  both 


older  and  newer  acreage  were  not  in  a 
position  to  take  advantage  of  the 
regulation  which  provides  that  growers 
with  acreage  4  years  old  or  younger 
could  use  the  highest  year  as  his  or  her 
sales  history.  For  the  more  established 
grower,  all  sales  from  all  acreage  were 
combined,  regardless  of  the  age  of  the 
acreage.  The  average  of  the  best  4  years 
of  sales  out  of  the  last  6  years  was  used 
as  that  grower's  sales  history.  Although 
the  regulations  allowed  these  growers  to 
provide  credible  evidence  to  support 
yields  from  newer  acres,  not  all  growers 
were  in  a  position  to  do  this.  The 
method  of  calculating  sales  histories 
proposed  in  this  rule  would  specifically 
resolve  this  issue  because  the  grower 
would  not  have  to  segregate  his  or  her 
acreage  to  receive  additional  sales 
history.  The  grower  would  merely  have 
to  know  the  year  the  acreage  was 
planted  and  report  such  information  to 
the  Committee  annually.  The  revised 
formula  in  this  proposal  would  provide 
a  specified  amoimt  of  additional  sales 
history  based  on  USDA  and  industry 
analysis  of  cranberry  production.  The 
amount  of  such  additional  sales  history 
would  depend  on  the  year  of  planting. 
This  would  provide  a  direct  solution  to 
this  issue. 

The  British  Colimibia  method  of 
calculating  sales  history  is  based  on 
acreage  up  to  4  years  old.  Once  the 
acreage  reaches  its  fifth  harvest,  the 
calculation  of  sales  history  shifts  into  a 
method  of  determining  sales  history 
using  the  best  4  out  of  the  most  recent 
5  or  6  years.  Once  cranberry  acreage 
reaches  full  maturity,  it  is  expected  that 
the  average  of  the  best  4  out  of  6  years 
would  provide  a  realistic  history  of 
sales.  In  discussing  these  proposed 
amendments,  the  subcommittee  was 
concerned  that  shifting  from  the  formula 
for  newer  acreage  to  the  mature  acreage 
formula  after  only  4  years  could  cause 
a  dramatic  change  in  calculation  of  sales 
histories.  Specifically,  growers'  sales 
histories  could  drop  significantly.  The 
subcommittee  determined  it  would  be 
more  equitable  to  use  the  newer  acreage 
method  up  to  5  years  so  that  the 
transition  into  the  method  of  calculating 
sales  histories  based  on  the  best  of  4 
years  for  mature  acreage  would  not 
cause  growers'  sales  histories  to 
fluctuate  significantly. 

The  first  step  in  developing  the 
method  proposed  in  this  rule  is  to 
determine  industry  wide  average  yields 
for  acreage  based  on  the  year  of 
planting.  These  figures  would  be  used 
in  determining  additional  sales  histories 
under  the  new  formula.  An  industry 
survey  conducted  several  years  ago  for 
crop  forecasting  estimated  average 
yields  for  new  acreage  to  be  80, 130, 
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180,  and  230  barrels  per  acre  in  the  first, 
second,  third  and  fourth  harvests, 
respectively.  The  subcommittee  was 
concerned  that  this  data  could  be 
outdated  because  cultural  practices  in 
the  industry  have  changed  and  new 
varieties  have  been  planted  which  have 
increased  )rields  per  acre.  In  addition, 
there  were  concerns  about  differing  first 
year  production  between  growers  who 
choose  to  harvest  the  first  year  after 
planting  and  those  that  choose  to 
harvest  the  second  year  after  planting.  A 
grower  who  waits  an  additional  year  is 
doing  so  in  anticipation  of  a  greater 
yield.  For  example,  a  grower  who 
harvests  the  first  year  after  planting  may 
only  yield  about  50-75  barrels  an  acre 
in  the  first  harvest,  where  a  grower  who 
waits  an  additional  year  could  yield 
about  100-175  barrels  per  acre  in  the 
first  harvest.  Because  there  could  be  a 
wide  variance  in  these  yields,  the 
subcommittee  believed  that  developing 
a  single  set  of  averages  to 
simultaneously  accommodate  the  two 
scenarios  would  produce  a  wide 
variance  and  too  much  of  a  differential 
impact  among  these  growers.  The 
subcommittee  believed  these  situations 
should  be  considered  separately  to 
minimize  the  differential  impact. 
Therefore,  the  subcommittee 
recommended  that  the  method 
developed  should  take  into  account 
different  harvesting  times  by  basing  the 
averages  on  the  year  planted. 

Although  there  was  agreement  that 
this  methodology  would  be  the  best 
course  of  action  for  future  producer 
allotment  volume  regulations,  the 
subcommittee  was  still  concerned  that 
the  actual  yield  averages  may  not  be 
true  today.  The  subcommittee  enlisted 
the  help  of  the  Department  in 
conducting  a  survey  to  determine  what 
average  yields  per  acre  would  be  today. 

The  Department  worked  with 
cranberry  handlers  in  assembling  data. 
Handlers  were  asked  to  provide 
information  on  growers'  yield  per  acre 
for  yearly  harvests  made  1,  2,  3,  4  and 
5  years  after  planting,  respectively,  for 


acres  harvested  over  the  past  5  years. 
The  handlers  were  also  asked  to 
indicate  which  varieties  were  planted, 
specifying  the  proportion  of  total  new 
acreage  dedicated  to  each  variety. 

Two  large  hemdlers  supplied  aetailed 
information  relative  to  harvested  acres. 
To  supplement  this  information,  data 
was  gaUiered  from  the  numerous 
appeals  filed  this  year  fi'om  growers 
who  delivered  cranberries  to  other 
handlers.  This  additional  data  collection 
was  accomplished  to  broaden  the  scope 
of  the  industry  data  used  in  the  analysis. 

In  many  cases,  it  was  not  possible  to 
determine  the  varieties  of  the 
cranberries  reported.  Review  of  the  data 
indicated  that  the  Stevens  variety  was 
the  most  prevalent  variety,  but  because 
the  varieties  could  not  be  definitively 
segregated,  no  distinction  was  made  in 
the  analysis  regarding  variety. 

The  data  combined  grower 
information  bom  all  cranberry 
producing  regions,  as  well  as  data  for  all 
varieties  and  years  of  birth  (original  date 
of  planting).  The  data  was  analyzed  to 
determine  what  an  average  grower, 
growing  in  average  conditions,  woiild 
experience  in  terms  of  yield  per  acre  if 
he/she  planted  new  acreage  and  then 
harvested  it  5  consecutive  years 
thereafter. 

The  resiilts  were  divided  into  two 
categories:  Group  A — growers 
harvesting  for  the  first  time  1  year  after 
planting,  and  Group  B — growers  waiting 
2  years  before  the  first  harvest.  The  data 
included  the  first  harvest  and  four 
subsequent  harvest  yields  for  groups  A 
and  B,  respectively,  and  was  analyzed  to 
determine  the  average  yields  and  rates 
of  increase  in  yields  over  the  first  5 
harvests  for  each  grower/bog  category. 

The  analysis  of  yield  progression  over 
the  first  5  harvests  for  groups  A  and  B 
revealed  significant  differences  in  first 
harvest  yields,  but  supported  the 
conclusion  that  yield  progression  rates 
for  subsequent  years  were  comparable 
for  subsequent  harvests.  Based  on  this 
observation,  yield  rates  and  expected 
yield/sales  histories  were  averaged 


based  on  the  sample  size  from  each 
group.  These  averages  are  50,  131, 197, 
227  and  250  barrels  per  acre  for  acres 
harvested  the  first,  second,  third,  fourth 
and  fifth  year  after  planting, 
respectively. 

Since  these  numbers  are  based  on 
average  yields  for  the  sample  groups,  it 
is  reasonable  to  conclude  that  the  yields 
of  approximately  50  percent  of  the 
growers  impacted  by  this  proposal 
would  be  higher  than  the  average.  To 
accommodate  as  many  growers  as 
possible,  it  was  agreed  to  adjust  the 
averages  upward  by  25  barrels  which 
would  result  in  growers  receiving  a 
higher  amount  of  additional  sales 
history  under  the  proposed  formula. 
This  would  also  assure  that  first 
harvests  (acreage  with  no  sales  history) 
which  were  provided  the  State  average 
yield  as  a  sales  history  in  the  2000  crop 
year  would  receive  a  comparable  sales 
history  imder  this  proposal.  The  average 
expected  yields  for  each  year,  increased 
by  25  barrels  would  be  75,  156.  222,  252 
and  275  barrels  per  acre  for  acres 
harvested  the  first,  second,  third,  fourth 
and  fifth  year  after  planting, 
respectively. 

These  yield  figures  recommended  by 
the  subcommittee  were  incorporated 
into  the  proposed  formula  for 
determining  the  additional  sales  history 
per  acre  that  growers  would  be 
provided.  This  would  apply  to  acreage 
planted  in  1995  or  later.  Sales  histories 
for  established  acreage  would  continue 
to  be  based  on  an  average  of  the  highest 
4  years. 

For  growers  whose  acreage  has  5  years 
or  less  of  sales  history  and  was  planted 
in  1995  or  later,  the  sales  history  would 
be  computed  using  the  average  of  all 
available  years  to  get  actual  sales 
history.  In  addition  to  the  actual  sales 
history,  such  growers  would  be 
provided  additional  sales  history  to 
account  for  increased  production  in  a 
year  of  volimie  regulation.  The 
additional  sales  history  would  be 
calculated  using  the  figures  in  Table  1. 


Table  1.- 

— Additional  Sales  History  Assigned  to  Acreage 

Date  plafrted 

Expected  2001  yield 
(bbl/acre) 

Average  sales 

history 

(bbt^acre) 

Additional  2001 

sales  history  per 

acre 

(bbl/acre) 

1995 

275 
275 
2S2 
222 

156 
75 

226 

156 

95 

39 

0 

0 

48 

1996   ; 

117 

1997 

157 

1998 

183 

1999 

1S8 

2000 

75 
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The  manner  in  which  the  additional 
sales  history  nimibers  were  arrived  at 
are  as  follows.  The  expected  yields  per 
acre  in  2001  would  be  assigned  for  each 
year  of  planting  fi-om  1995  to  2000  (see 
second  column  in  Table  1).  The  average 
yields  per  acre  established  by  the 
Committee  are  totaled  (depending  upon 
the  number  of  years  of  production)  and 
the  sum  is  divided  by  4  to  obtain  an 
average  (see  third  colimm  in  Table  1 — 
average  sales  history).  Using  the  years 
1995  through  1999,  the  average  yields 
per  acre  are  75,  156,  222,  252  and  275. 
This  average  is  then  subtracted  ftom  the 
expected  yield  of  the  acreage  in  2001. 
The  difference  is  the  additional  sales 
history  for  acreage  planted  in  a  specified 
year  (see  fourth  column  in  Table  1). 

For  example,  acres  planted  in  1997 
and  harvested  in  1999  would  have  2 
years  of  production  (1999  and  2000 — 
first  harvest  occurring  2  years  after 
planting).  Estimated  yields  on  that 
acreage,  as  established  by  the 
Committee,  would  be  156  and  222 
barrels,  respectively.  These  niunbers 
totaled  and  divided  by  4  equal  an 
average  sales  history  oh  that  acreage  of 
95  barrels.  Expected  yield  in  2001  on 


acreage  planted  in  1997  is  252  barrels. 
Subtracting  the  average  from  the 
expected  yield  (252  minus  95)  results  in 
157  barrels.  This  would  be  the 
additional  sales  history  per  acre 
assigned  to  this  acreage,  i.e.,  157  barrels 
per  acre  would  be  added  to  the  grower's 
actual  sales  history  which  would  be 
computed  by  avers  i;ing  all  available 
years  harvested. 

Because  yield  levels  are  comparable 
after  the  first  year  of  harvest  regardless 
whether  first  harvest  occurred  1  or  2 
years  after  planting,  the  subcommittee 
opted  to  base  the  formula  on  acres  first 
harvested  2  years  after  planting.  Based 
on  the  industry  data  analyzed, 
approximately  two-thirds  of  growers 
first  harvest  2  years  after  planting.  The 
formula  still  takes  into  accotmt  growers 
who  harvest  for  the  first  time  1  or  2 
years  after  planting. 

The  proposed  calculation  represents  a 
realistic  number  of  additional  barrels 
per  acre  that  growers  would  be  provided 
to  account  for  increased  production  on 
newer  acres.  The  new  expected  yield/ 
sales  histories  are  believed  to  more 
accurately  reflect  U.S.  grower  yields  as 
the  data  used  represents  actual  yields 

Actual  Deliveries  From  1998-2000 


for  new  bogs  planted  in  the  United 
States  over  the  past  5  years  in  all  parts 
of  the  production  area.  It  is  estimated 
that  the  data  pool  represented  roughly 
60-65  percent  of  production  area 
growers  having  newly  planted  acreage. 
Expected  yield/sales  histories  were  re- 
calculated while  maintaining  the 
integrity  of  first  harvest  yield 
differences.  Additional  sales  history 
would  still  be  provided  to  growers 
based  on  the  age  of  their  acres. 

The  formula  is  a  tool  used  to  make  an 
appropriate  adjustment  in  sales  histories 
for  growers  harvesting  young  acreage 
which  is  not  yet  producing  at  optimal 
capacity.  The  formula  is  based  on 
industry  data  collected  by  USDA.  It  is 
important  to  note  that  these  are  only 
averages  used  to  determine  how  much 
additional  sales  histories  growers  would 
be  provided. 

To  illustrate  how  this  method  would 
work,  a  few  examples  follow: 

Example  1— Grower  With  Only  Newer 
Acreage  all  First  Harvested  2  Years 
After  Planting 

A  grower  has  a  total  of  20  acres  with 
the  following  sales  history: 


#Acres 

Planted 

Sales  (in  t)an«ls) 

Actual  sales  history 

1998 

1999 

2000 

10 

5 

1996 
1997 
1998 

1,000 

.1,750 
520 

1,900 

1.000 

500 

5 

Total  .... 

1,000 

2,270 

3,400 

2,223.33  barrels. 

The  actual  sales  history  for  these  20 
acres  for  2001  would  be  2,223.33  barrels 
(total  annual  sales  divided  by  all 
available  years,  or  3).  Because  the 
acreage  was  planted  in  1995  or  later, 
this  grower  would  receive  additional  - 
sales  history  to  reflect  expected  yields 
on  newer  acres  in  2001. 

In  accordance  with  the  formula  as  set 
forth  in  proposed  §929. 149(b)  of  the 
regulations,  this  grower  would  receive 


an  additional  117  barrels  per  acre  for 
acreage  planted  in  1996  (10  acres  x  117 
=  1,170),  157  barrels  per  acre  for  the  5 
acres  planted  in  1997  (5  acres  x  157  = 
785)  and  183  barrels  per  acres  for  the  5 
acre$  planted  in  1998  (5  acres  x  183  = 
915  for  a  total  of  2,870  barrels  of 
additional  sales  history.  Added  to  the 
grower's  actual  sales  history,  the  total 
sales  history  for  the  year  2001  for  this 
grower's  20  acres  would  be  5,093.33 

Actual  Deliveries  From  1997-2000 


barrels.  The  only  information  needed  to 
provide  the  additional  sales  history  to 
this  grower  would  be  the  date  of 
planting. 

Example  2 — Grower  With  Newer  Acres 
With  Sales  History  and  New  Acres  With 
No  Sales  History 

A  grower  has  a  total  of  15  acres  with 
the  following  sales  history: 


#  Acres 

Planted 

Sales  (in  ban«ls) 

Actual  sales  history 

1997 

1998 

1999 

2000 

10 

5'. 

1996 

2000  

750 

1,000 

1,800 

2,400 
0 

Total  

750 

1.000 

1,800 

2,400 

1.487.5  barrels 
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The  actual  sales  history  for  these  15 
acres  for  2001  would  be  1,487.5  barrels. 
Because  the  acreage  was  planted  in  1 995 
or  later,  this  grower  would  receive 
additional  sales  history  to  reflect 
expected  yields  on  newer  acres  in  2001. 

In  accordance  with  the  formula  as  set 
forth  in  proposed  §  929.149(b)  of  the 
regulations,  this  grower  would  receive 


an  additional  117  barrels  per  acre  for 
acreage  planted  in  1996  (10  acres  x 
117=1,170),  75  barrels  for  the  5  acres 
planted  in  2000  (5  acres  x  75=375)  for 
a  total  of  1 ,545  barrels  of  additional 
sales  history.  Added  to  the  grower's 
actual  sales  history,  the  total  sales 
history  for  the  year  2001  for  this 
grower's  15  acres  would  be  3,032.5 

Actual  Deuveries  From  1995-2000 


barrels.  The  only  information  needed  to 
provide  the  additional  sales  history  to 
this  grower  would  be  the  date  of 
planting. 

Example  3 — Grower  with  established 
acres  and  newer  acres. 

A  grower  has  a  total  of  60  acres  with 
the  following  sales  history: 


#Acre8 

Planted 

Sates  (in  barrels) 

Actual 
sales 
history 

1995 

1996 

1997 

1996 

1999 

2000 

SO 

1993 

1996 

7,500 

8,000 

6.200 

8.800 
500 

5.909 
1,800 

8.200 
2.400 

10 

Total  

7,500 

8,000 

6,200 

9,300 

7,700 

10.600 

Best  4  of  6 

8,000 

9,300 

7,700 

10.600 

8900 

• 

barrels 

The  actual  sales  history  for  these  60 
acres  for  2001  would  be  8,900  barrels. 
Because  10  of  the  acres  were  planted 
after  1995,  this  grower  would  receive 
additional  sales  history  (for  these  10 
acres)  to  reflect  expected  yields  on 
newer  acres  in  2001. 

In  accordance  with  the  formula  as  set 
forth  in  proposed  §  929.149(b)  of  the 
order's  regulations,  this  grower  would 
receive  an  additional  117  barrels  per 
acre  for  acreage  planted  in  1996  (10 
acres  x  117=1,170)  for  a  total  of  1,170 
barrels  of  additional  sales  history. 
Added  to  the  grower's  actual  sales 
history,  the  total  sales  history  for  the 
year  2001  for  this  grower's  60  acres 
woidd  be  10.070  barrels.  The  only 
information  needed  to  provide  the 
additional  sales  history  to  this  grower 
would  be  the  date  of  planting. 

The  actual  production  from  the  10 
newer  acres  is  already  included  in  past 
sales  history.  The  1,170  additional 
barrels  are  added  to  sales  history  to 
account  for  the  increased  production 
from  the  newer  acres  expected  in  2001 . 
In  this  example  and  in  Example  1,  the 
production  from  the  newer  acres  was 
broken  out  of  the  total  production  to 
illustrate  how  the  method  works.  In 
actual  practice,  it  would  not  be 
necessary  to  have  this  information.  The 
only  data  needed  are  the  dates  of 
planting.  This  information  would  be 
collected  annually  by  the  Committee. 

Six  years  of  sales  history  was  used  in 
this  example.  As  discussed  later  in  this 
document,  the  Committee  has 
recommended  that  growers  can  choose 
the  best  4  out  of  the  last  7  crops  for  2001 
sales  history  calculations. 


State  Average  Yield  Provisions 

Section  929.48(a)(5)  of  the  order  sets 
forth  that  a  new  sales  history  for  a 
grower  with  no  sales  history  is 
calculated  by  using  the  State  average 
yield  per  acre  or  the  total  estimated 
commercial  sales,  whichever  is  greater. 

For  the  2000-2001  crop  year,  the  State 
average  yield  is  defined  as  the  average 
State  yields  for  the  year  1997  or  the 
average  of  the  best  4  years  out  of  the  last 
6  years,  whichever  is  greater.  This 
calculation  is  similar  to  that  used  to 
compute  sales  history  for  more 
established  growers  (an  average  of  the 
best  4  years  out  of  the  last  6  years),  and 
would  average  out  seasonal  variations  in 
yields.  However,  if  estimated 
commercial  sales  are  greater  than  what 
is  computed  above,  the  Committee 
would  use  the  estimated  commercial 
sales. 

To  take  into  accoimt  the  differences 
among  the  States,  the  Committee 
recommended  calculating  the  average 
yield  for  each  State  using  the  best  4  of 
the  last  6  years,  and  comparing  it  to  the 
average  yield  for  that  State  in  1997.  The 
higher  of  the  two  figiues  for  each  State 
was  used  to  calculate  new  sales 
histories  for  new  growers.  A  new 
§  929.148  was  added  to  the  order's  rules 
and  regulations  to  set  forth  this 
calculation. 

The  formula  for  recalculating  sales 
histories  set  forth  in  this  proposal 
provides  a  yield  for  acres  with  no  sales 
history  based  on  analysis  of  industry 
data.  For  acreage  expected  to  be 
harvested  for  the  first  time  in  the  year 
of  a  volume  regulation,  the  sales  history 
would  be  75  barrels  for  acres  harvested 
the  first  year  after  planting  and  156 
barrels  for  acres  harvested  the  second 


year  after  planting.  These  yields  are 
based  on  averages  of  expected  yields 
from  acreage  of  that  age  plus  an 
additional  25  barrels  and  are  more  in 
line  with  actual  yields  than  the  current 
system  of  providing  the  State  average 
yield,  which  is  considered  high  for 
harvests  the  first  year  after  planting. 
Under  the  current  system,  growers 
forfeit  any  imused  allotment.  However, 
in  actual  practice,  this  forfeiting  is 
difficult  to  monitor.  The  proposed 
method  provides  a  simpler,  more 
realistic  approach  to  acreage  with  no 
sales  history. 

Therefore,  since  imder  the  new 
formula,  a  definition  of  State  average 
yield  is  unnecessary,  this  proposal 
would  remove  §  929.148  from  the  rules 
and  regulations. 

Definition  of  Cominercial  Crop 

The  final  rule  on  the  volume 
regulation  changed  the  nimiber  of 
barrels  that  defines  a  commercial  crop 
under  the  marketing  order  from  15  to  50 
barrels  per  acre.  Calculations  of  sales 
histories  are  based  on  "commercial" 
cranberry  sales.  Section  929.107  defines 
commercial  crop  as  acreage  that  has  a 
sufficient  density  of  growing  vines  to 
produce  at  least  50  barrels  per  acre 
without  replanting  or  renovation. 
Acreage  producing  less  than  50  barrels 
per  acre  will  not  be  considered  to 
produce  a  commercial  crop. 

The  intent  of  this  provision  was  to 
assist  growers  who  harvested 
cranberries  for  the  first  time  in  1999. 
These  growers  qualified  for  a  new  sales 
history  determination  for  the  2000  crop 
year  if  they  produced  less  than  50 
barrels  per  acre  in  1999. 

A  full  commercial  cranberry  crop  is 
usually  not  harvested  until  3  or  4  years 
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after  being  planted.  Production  is 
usuallyiimited  during  the  first  year, 
with  increases  in  subsequent  years  until 
full  capacity  is  reached.  This  rule 
change  allowed  growers  who  produced 
less  tihan  50  barrels  per  acre  in  1999,  to 
be  eligible  to  receive  as  a  sales  history 
the  determination  for  growers  with  no 
sales  history  on  such  acreage  (which  is 
the  State  average  yield  or  the  grower's 
estimated  commercial  sales,  whichever 
is  greater).  This  change  was  intended  to 
benefit  growers  who  had  very  low  yields 
per  acre  for  their  first  year  of 
production. 

The  new  calculation  of  sales  histories 
set  forth  in  this  proposal  would  also 
make  unnecessary  the  need  addressed 
by  §929.107.  For  acreage  expected  to  be 
harvested  for  the  first  time  in  the  year 
of  a  volume  regulation,  under  this 
proposal,  the  sales  history  would  be  75 
barrels  per  acre  for  acres  planted  in 
2000  and  156  barrels  per  acre  for  acres 
planted  in  1999.  No  determinations 
would  be  necessary  as  to  how  many 
barrels  were  produced  on  the  acreage  in 
previous  years. 

The  Conmiittee  would  still  need  to 
determine  the  acreage  reported  as  first 
coming  into  production  in  the  year  of 
volume  regulation  is  viable  planted 
acreage.  For  example,  if  a  grower  reports 
that  50  acres  of  cranberries  planted  in 
1999  are  going  to  be  harvested  for  the 
first  time  in  2001,  the  Committee  would 
need  to  verify  that  this  acreage  exists 
and  that  the  vines  are  sufficient  enough 
to  provide  a  crop.  Since  the  definition 
of  commercial  crop  is  not  necessary  if 
this  proposal  is  implemented,  §  929.107, 
Basis  for  determining  cranberry  acreage, 
would  be  removed  from  the  rules  and 
regulations. 

Change  in  the  Number  of  Years  Used  in 
Computing  Sales  Histories 

Paragraph  (a)(1)  of  §929.48  of  the 
order  sets  forth  that  sales  histories  are 
computed  using  the  best  4  out  of  6  years 
of  growers'  sales.  Paragraph  (a)(2)  of  the 
same  section  states  that  the  Committee, 
with  the  approval  of  the  Secretary,  may 
alter  the  number  and  identity  of  years  to 
be  used  in  computing  subsequent  sales 
histories. 

At  amendment  subcommittee 
meetings  and  full  Committee  meetings, 
the  impact  of  using  the  year  of  volume 
regulation  in  futiire  calculations  of  sales 
histories  was  discussed.  The  Committee 
was  concerned  that  sales  off  acreage  in 
a  year  of  volume  regulation  could  be 
unusually  low  and  if  that  year  was  used 
in  calculating  sales  histories  for  the  next 
year,  it  could  lower  some  growers  sales 
histories  to  unrealistic  rates. 

This  proposal  is  intended  to  allow  the 
year  of  volume  regulation  to  be  dropped 


from  futiue  sales  history  calculations  if 
that  year  was  unusually  low.  Adding  an 
additional  year  from  which  growers' 
highest  4  years  of  sales  can  be  chosen 
provides  a  greater  opportimity  for 
growers  to  maintain  a  sales  history  more 
reflective  of  their  actual  sales. 

Therefore,  paragraph  (a)  of  §929.149 
is  proposed  to  be  modified  to  indicate 
sales  histories  shall  be  computed  using 
an  average  of  the  highest  4  of  the  most 
recent  7  years  of  sales. 

Fresh  and  Organic  Fruit  Exemption 

Fresh  and  organically-grown  fruit  are 
exempt  from  the  2000-01  volume 
regulation  pursuant  to  §929.58  of  the 
order  which  provides  that  the 
Committee  may  relieve  from  any  or  all 
requirements  cranberries  in  such 
minimum  quantities  as  the  Committee, 
with  the  approval  of  the  Secretary,  may 
prescribe.  Section  929.158  specifies  the 
exemption  for  fr^sh  and  organically- 
grown  froiit. 

Fresh  fruit  accounts  for  about  4.7 
percent  of  the  total  production. 
Organically-grown  cranberries  comprise 
an  even  smaller  portion  of  the  total  crop 
than  fresh  cranberries,  about  1,000 
barrels. 

Under  current  marketing  practices, 
there  is  a  distinction  between 
cranberries  for  fresh  market  and  those 
for  processing  markets.  Cranberries 
intended  for  fresh  fixiit  outlets  are 
grown  and  harvested  differently.  When 
cranberries  are  water  picked  for 
processing,  the  bog  is  flooded,  the 
cranberries  are  "reeled  off  the  vines 
with  harvesting  equipment  designed  for 
water  picking  that  beats  the  berries  off 
the  vines  and  the  cranberries  that  rise  to 
the  top  are  harvested.  In  the  State  of 
Wisconsin,  cranberries  for  fresh  market 
are  water  picked  but  harvested  with 
special  equipment  designed  to  remove 
the  fruit  gently  as  opposed  to  the  reels 
used  to  knock  fruit  from  the  vines  when 
processed  fruit  is  harvested.  In  addition, 
water  picked  cranberries  intended  for 
fresh  markets  are  subjected  to  a  drying 
process  to  ensure  quality.  "Wet" 
cranberries  (cranberries  that  are  water 
picked  and  not  dried  with  special 
drying  equipment)  are  not  used  for  iresh 
market  retail  sales.  For  these  reasons, 
conversion  from  a  processed  grower  to 
a  ft^sh  grower  in  one  season  is  difficult. 

Fresh  and  organic  cranberries  are 
small,  but  important  segments  of  the 
overall  cranberry  market,  and  do  not 
currently  contribute  to  the  oversupply 
situation.  Because  there  is  adequate 
demand  for  these  products,  restricting 
the  volume  of  fresh  cranberries  that  can 
be  sold  profitably  was  not 
recommended  for  the  2000-2001 
volimie  regulation.  It  was  discussed  at 


subcommittee  and  Committee  meetings 
that  fresh  fruit  production  requires 
special  cultural  practices  that  need  to  be 
implemented  to  transition  the  cranberry 
vines  from  processed  fruit  production  to 
fresh  fruit  production.  The  exemption 
for  fresh  cranberries  was  intended  to 
apply  to  cranberries  packed  in 
consiuner  packaging,  such  as  cellophane 
bags  for  supermarkets.  Any  cranberries 
sorted  out  from  fresh  and  converted  to 
processing  counted  against  that  grower's 
allotment. 

Although  the  intent  of  the  fresh  fruit 
exemption  in  the  2000-01  voliune 
regulation  was  to  only  exempt 
cranberries  going  to  retail  outlets  as 
fr^sh  cranberries,  questions  arose  as  to 
what  constitutes  "fi«sh"  under  the 
regulations.  For  example,  some  growers 
expressed  the  desire  to  sell  large  bulk 
bins  of  wet  cranberries  to  supermarkets. 
There  was  at  least  one  report  in  2000  of 
bulk  wet  cranberry  sales  to  a  retail 
outlet.  This  was  not  contrary  to  the 
provisions  of  the  2000  regulation,  but  it 
is  not  what  was  intended  by  the 
Committee.  The  Committee  was 
concerned  that  wet  cranberries  sold  in 
bulk  bins  would  experience  serious 
quality  problems  for  retailers  and 
consumers  and  thus,  have  a  negative 
impact  on  the  fresh  marketplace. 
Another  example  is  that  some  growers 
wanted  to  sell  their  excess  craniienries 
as  fresh  cranberries  to  foreign  markets, 
and  it  was  anticipated  that  foreign 
customers  could  have  an  economic 
incentive  to  process  the  berries  and  sell 
in  direct  competition  with  regulated 
cranberries  in  foreign  markets.  This  also 
was  not  the  intent  of  the  current 
regulation. 

The  subcommittee  developed  a  more 
specific  definition  of  fresh  cranberries 
so  that  the  intent  would  be  clear  for 
future  volume  regulations  if  fresh 
cranberries  are  again  recommended  for 
exemption.  The  proposed  §  929.158(a) 
clarifies  that  sales  of  packed-out 
cranberries  intended  for  sale  to 
consumers  in  fresh  form  would  be 
exempt  from  volume  regulations.  The 
definition  is  further  clarified  to  say  that 
fresh  cranberries  are  also  sold  dry 
(either  dry  picked  or  dried  after  water 
picking)  in  bulk  boxes,  generally 
weighing  less  than  30  pounds.  If  fresh 
cranberries  are  diverted  into  processing 
outlets,  the  exemption  does  not  apply. 

The  Committee  further  recommended 
that  growers  be  required  to  notify  the 
Committee  of  their  intent  to  sell  fresh 
fruit  in  quantities  over  300  barrels.  It  is 
not  intended  that  small  quantities  be 
subject  to  the  regulation.  Also,  the 
subcommittee  indicated  that  "pick- 
your-own"  operations  would  be  covered 
under  the  fresh  ftuit  exemption. 
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No  modifications  were  recommended 
for  organically  grown  cranberries. 
Therefore,  organically  grown  cranberries 
would  be  exempt  from  future  volume 
regiilatiohs  if  recommended  by  the 
Committee  (and  approved  by  the 
Secretary).  Such  cranberries  woidd  need 
to  be  certified  as  organic  by  a  third  party 
organic  certifying  organization 
acceptable  to  the  Committee.  Handlers 
would  qualify  for  the  exemptions  by 
filing  the  amount  of  fresh  and  organic 
cranberry  sales  on  the  grower 
acquisition  listing  form. 

It  was  also  recommended  that  a  new 
paragraph  (e)  be  added  to  §  929.149 
regarding  the  fresh  fruit  exemption.  This 
paragraph  proposes  that  sales  histories 
be  calculated  separately  for  fresh  and 
processed  cranberries.  This 
recommendation  also  would  specify 
that  in  the  event  a  grower's  fruit  does 
not  qualify  as  fresh  fruit,  the  fresh  fruit 
sales  history,  in  whole  or  in  part,  be 
added  to  the  processed  fruit  sales 
history  with  the  approval  of  the 
Committee.  This  was  reconunended  by 
the  Committee  so  that  sales  histories 
would  be  more  reflective  of  actual  sales, 
especially  if  fresh  fruit  sales  are  exempt 
in  the  future.  Section  929.62(c)  of  the 
order  specifies  that  handlers  must  file 
certified  reports  with  the  Committee  as 
to  the  quantities  of  cranberries  handled 
during  designated  periods.  Handlers 
have  been  reporting  this  information 
and  would  continue  to  report  this 
information  id  accordance  with  that 
provision. 

The  decision  to  exempt  either  fresh  or 
organic  cranberries  from  any  volume 
regulation  would  be  discussed  and 
recommended  by  the  Committee  at  the 
same  time  volume  regulation  is  being 
considered.  If  fresh  or  organic 
cranberries  were  not  recommended  for 
exemption,  these  provisions  would  not 
apply. 

Outlets  for  Excess  Cranberries 

The  purpose  of  the  producer 
allotment  program  is  to  limit  the 
amount  of  the  total  crop  that  can  be 
marketed  for  normal  commercial  uses. 
There  is  no  need  to  limit  the  volume  of 
cranberries  that  may  be  marketed  in 
noncommercial  or  noncompetitive 
outlets.  Thus,  in  accordance  with 
§  929.61,  handlers  are  allowed  to 
dispose  of  excess  cranberries  in  certain 
designated  noncommercial  outlets.  That 
section  of  the  order  provides  that 
noncommercial  outlets  may  include 
charitable  institutions  and  research  and 
development  projects  for  market 
development  purposes.  Noncompetitive 
outlets  may  include  any  nonhuman  food 
use  (animal  feed)  and  foreign  markets, 
except  Canada.  Canada  is  excluded 


because  significant  sales  of  cranberries 
to  Canada  could  result  in  transshipment 
back  to  the  United  States  of  the 
cranberries  exported  there.  This  could 
disrupt  the  U.S.  market,  contrary  to  the 
intent  of  the  voliune  regulation. 

To  ensure  that  excess  cranberries 
diverted  to  the  specified  outlets  do  not 
enter  normal  marketing  channels, 
certain  safeguard  provisions  are 
established  under  §  929.61.  These 
provisions  require  handlers  to  provide 
documentation  to  the  Committee  to 
verify  that  the  excess  cranberries  were 
actually  used  in  a  noncommercial  or 
noncompetitive  outlet.  In  the  case  of 
nonhuman  food  use,  a  handler  would  be 
required  to  notify  the  Committee  at  least 
48  hours  prior  to  disposition  so  that  the 
Committee  staff  would  have  sufficient 
time  to  be  available  to  observe  the 
disposition  of  the  cranberTi.es. 

In  the  final  rule  establishing  and 
implementing  the  2000-2001  volume 
regulation,  §929.104  specified  the 
noncommercial  and  noncompetitive 
outlets  for  excess  cranberries  as:  (1) 
Foreign  countries,  except  Canada;  (2) 
Charitable  institutions;  (3)  Any 
nonhuman  food  use;  and  (4)  Research 
and  development  projects  dealing  with 
dehydration,  radiation,  freeze  drying,  or 
fi«ezing  of  cranberries,  for  the 
development  of  foreign  markets.  This 
regidation  also  specified  that  excess 
cranberries  cannot  be  handled,  i.e. 
converted  into  canned,  frozen,  or 
dehydrated  cranberries  or  other 
cranberry  products  by  any  conunercial 
process.  • 

The  amendment  subcommittee 
discussed  that  the  provision  regarding 
research  and  development  projects  was 
too  restrictive  and  could  exclude  some 
outlets  for  excess  cranberries  that  could 
be  deemed  noncommercial  and 
noncompetitive.  At  the  August  28 
Committee  meeting,  it  was  unanimously 
recommended  to  modify  paragraph 
(a)(4)  of  §  929.104  to  state  that  research 
and  development  projects  approved  by 
the  Committee  would  be  eligible  as 
outlets  for  excess  cranberries.  This 
would  provide  more  flexibility  in 
determining  if  a  specific  project  could 
be  considered  noncompetitive  or 
noncommercial.  The  Committee  would 
review  the  activity  and  make  that 
determination.  Research  and 
development  projects  would  not  have  to 
be  limited  to  dehydration,  radiation, 
freeze  drying,  or  freezing  of  cranberries 
for  the  development  of  foreign  markets. 

Therefore,  this  proposal  would 
modify  §  929.104  to  broaden  the  scope 
of  research  and  development  projects 
authorized  for  excess  cranberries. 


Reinstatement  of  Allotment  Notification 
Date 

Section  929.49  of  the  order  provides 
that  in  any  year  in  which  an  allotment 
percentage  is  established  by  the 
Secretary,  the  Committee  must  notify 
growers  of  their  annual  allotment  by 
June  1.  That  section  also  requires  the 
Committee  to  notify  each  handler  of  the 
annual  allotments  for  that  handler's 
growers  by  June  1 . 

The  Jime  1  deadline  was  suspended 
in  the  final  rule  of  the  volume 
regulation  for  the  2000-2001  crop  year 
to  allow  adequate  time  for  interested 
parties  to  comment  on  the  proposed  rule 
and  for  the  Department  to  give  due 
consideration  to  the  comments  received 
and  issue  a  final  rule. 

This  proposal  would  reinstate  the 
June  1  deadline.  It  was  discussed  at  the 
Committee  meeting  that  it  is  critical  to 
have  a  deadline  should  volume 
regulations  again  be  reconunended  and 
implemented.  The  Committee  would 
even  prefer  the  deadline  date  to  be  May 
1.  However,  any  other  date  would  need 
to  be  accomplished  through  formal 
rulemaking. 

Therefore,  this  rule  proposes 
reinstating  the  deadline  date  of  June  1 
in  §  929.49  of  the  order.  If  volume 
regulations  are  recommended  next  year, 
the  Committee  intends  to  make  its 
recommendation  at  an  earlier  date  than 
last  year  so  that  growers  have  the 
opportunity  to  better  prepare  for  the 
producer  allotment  program. 

Regulatory  Flexibility  Act  and  Effects 
on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  and  alternatives  considered 
on  small  entities.  Accordingly,  AMS  has 
prepared  this  initial  regulatory 
flexibilify  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,100  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 


Federal  Register /Vol.  66,  No.  9/Friday,  January  12,  2001  /  Proposed  Rules 


2847 


CFR  121.201)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000. 

Of  the  1 ,100  cranberry  growers, 
between  86  and  95  percent  are 
estimated  to  have  sales  equal  to  or  less 
than  $500,000.  Since  1997,  the  industry 
has  seen  the  value  of  production 
decrease  by  69  percent.  Fewer  than  60 
growers  are  estimated  to  have  had  sales 
in  excess  of  $500,000  in  1999.  Thus,  the 
majority  of  producers  of  cranberries  may 
be  classified  as  small  entities.  The 
impact  of  this  proposal  woidd  apply  to 
all  growers  harvesting  cranberry  acreage 
in  the  production  area  planted  in  1995 
or  later. 

Six  major  handlers  handle  over  97 
percent  of  the  crop.  Using  Committee 
data  on  volumes  handled,  AMS  has 
determined  that  none  of  these  handlers 
qualify  as  small  businesses  under  SBA's 
definition.  The  remainder  of  the  crop  is 
marketed  by  about  a  dozen  grower- 
handlers  who  handle  their  own  crops. 
All  of  these  grower-handlers  would  be 
considered  small  businesses. 

This  proposal  invites  comments  on 
revisions  to  the  formula  for  calculating 
sales  histories  under  the  producer 
allotment  program  currently  prescribed 
under  the  order.  This  rule  would  modify 
the  current  sales  history  formula  in 
order  to  achieve  the  most  equitable 
manner  of  apportioning  among 

{)roducers  cranberries  made  available 
or  disposition  by  handlers  in  the  event 
volimie  regulations  are  reconunended 
for  the  2001-2002  season.  This  rule 
would  also  clarify  the  exemption 
provisions  under  the  volume  regulation 
provisions  for  fresh  cranberries,  modify 
the  outlets  for  excess  cranberries  and 
reinstate  the  date  for  the  Committee  to 
notify  growers  and  handlers  of  the 
allotments.  The  proposal  was 
unanimously  recommended  by  the 
Committee  at  a  meeting  on  August  28, 
2000. 

The  revisions  to  sales  history 
calcidations  would  benefit  a  majority  of 
growers,  and  would  be  especially 
beneficial  to  newer  growers  who 
planted  acreage  in  1995  or  later.  The 
modification  of  the  exemption  for  fresh 
cranberry  sales  would  clarify  the  intent 
of  thfe  exemption  already  in  place.  The 
proposed  change  to  the  outlets  for 
excess  cranberries  would  broaden  the 
scope  of  the  research  and  development 
projects  authorized  as  outlets  for  excess 
cranberries.  The  reinstatement  of  the 
June  1  allotment  notification  date  would 
only  undo  the  suspension  of  that  date 
that  was  imposed  last  year  when  it 
became  impractical  for  the  Committee  to 
notify  growers  of  their  allotments  by 


that  date.  In  the  event  voliune 
regulations  are  implemented  next 
season,  these  proposed  changes  would 
have  a  positive  effect  on  all  growers  and 
handlers  because  they  would  provide 
additional  allotment  to  newer  acreage, 
allow  for  more  options  in  research  and 
development  and  simplify  and  clarify 
the  present  regulations. 

Industry  Profile 

Cranberries  are  produced  in  10  States, 
but  the  vast  majority  of  farms  and 
production  is  concentrated  in 
Massachusetts,  New  Jersey,  Oregon, 
Washington,  and  Wisconsin. 
Massachusetts  was  the  number  one 
producing  State  until  1990,  when 
Wisconsin  took  over  the  lead.  Since 
1995,  Wisconsin  has  been  the  top 
producing  State.  Both  States  account  for 
over  80  percent  of  cranberry  production. 
The  industry  has  operated  under  a 
Federal  marketing  order  since  1962. 

Average  farm  size  for  cranberry 
production  is  very  small.  The  average 
across  all  producing  States  is  about  33 
acres.  Wisconsin's  average  is  twice  the 
U.S.  average,  at  66.5  aC^res,  and  New 
Jersey  averages  83  acres.  Average  farm 
size  is  below  the  U.S.  average  for 
Massachusetts  (25  acres),  Oregon  (17 
acres)  and  Washington  |14  acres). 

Small  cranberry  growers  dominate  in 
all  States:  84  percent  of  growers  in 
Massachusetts  harvest  10,000  or  fewer 
barrels  of  cranberries,  while  another  3.8 
percent  harvest  fewer  than  25,000 
barrels.  In  New  Jersey,  62  percent  of 
growers  harvest  less  than  10,000  barrels, 
and  10  percent  harvest  between  10,000 
and  25,000  barrels.  More  than  half  of 
Wisconsin  growers  raise  less  than 
10,000  barrels,  while  another  29  percent 
produce  between  10,000  and  25,000 
barrels.  Similar  production  patterns 
exist  in  Washington  and  Oregon. 

Over  90  percent  of  the  cranberry  crop 
is  processed,  with  the  remainder  sold  as 
fi^sh  finit.  In  the  1950s  and  early  1960s, 
fresh  production  was  considerably 
higher  than  it  is  today,  and  in  many 
years,  constituted  as  much  as  25-50 
percent  of  total  production.  Fresh 
production  began  to  decline  in  the 
1980s,  while  processed  utilization  and 
output  soared  as  cranberry  juice 
products  became  popular.  Today,  fi«sh 
fruit  claims  only  about  5-6  percent  of 
total  production.  (Typically, 
"shrinkage"  absorbs  the  remaining  3 
percent  of  production.)  Three  of  the  top 
fivie  States  produce  cranberries  for  fresh 
sales. 

Impact  of  Reformulating  Sales  History 
Calculations 

The  U.S.  cranberry  industry  is 
experiencing  an  oversupply  situation. 


Recent  increases  in  acreage  and  jields 
have  resulted  in  greater  supplies,  while 
demand  has  remained  fairly  constant. 
The  result  has  been  building  excess 
inventories  and  reduced  grower  retiuns. 

In  considering  ways  to  cope  with  the 
oversupply,  the  Committee 
recommended  using  volume  controls  (in 
the  form  of  producer  allotments)  for  the 
2000-2001  crop  year.  A  final  rule 
establishing  a  marketable  quantity  and 
allotment  percentage  was  issued  on  July 
3,  2000,  and  published  in  the  July  11, 
2000,  issue  of  the  Federal  Re^er  (65 
FR  42598)  to  apply  to  the  2000-2001 
crop  year. 

Tnis  is  the  first  time  the  sales  history 
method  of  a  producer  allotment  has 
been  used  since  these  provisions  were 
added  to  the  order  in  1992.  Cranberry 
bearing  acres  continue  to  increase. 
Many  growers,  particularly  those  with 
acreage  4  years  old  or  less,  indicated 
that  the  current  method  of  sales  history 
calculation  placed  them  at  a 
disadvantage  because  of  more 
production  on  their  acreage  than  their 
sales  histories  indicate.  It  is  estimated 
that  approximately  30  percent  of  all 
cranberry  acreage  was  planted  in  1995 
or  later.  With  the  volume  of  new  acres 
within  the  industry,  this  would  affect 
many  growers. 

The  Committee  had  been  discussing 
the  possible  use  of  voliune  regulation 
for  over  a  year.  In  its  deliberations, 
concerns  were  voiced  about  the  most 
equitable  way  of  calculating  sales 
histories.  Because  sales  histories  are 
based  on  an  average  of  past  years'  sales, 
newer  growers  would  be  differently 
situated  than  more  established  growers 
when  it  comes  to  calculating  sales 
histories.  This  is  because  a  cranberry 
bog  does  not  reach  full  capacity  until 
several  years  after  being  planted.  Using 
an  average  of  early  years'  sales  (which 
are  low)  can  result  in  a  sales  history 
below  future  sales  potential.  A  more 
established  grower,  on  the  other  hand, 
would  have  a  sales  history  more 
reflective  of  his  or  her  production 
capacity. 

The  Committee  and  the  Department 
gave  much  thought  to  the  most  equitable 
method  of  determining  sales  histories 
within  the  scope  of  the  order.  The  final 
rule  on  volume  regulation  for  2000-01 
was  as  flexible  as  the  order  would  allow 
in  alleviating  the  differential  impact  of 
the  volume  regulation  on  growers. 

After  a  year  of  volume  regulation,  the 
Committee  is  provided  the  authority  to 
calculate  new  sales  histories  for 
growers.  Specifically,  §  929.48(a)(3)  sets 
forth  that  a  new  sales  history  shall  be 
calculated  for  each  grower  after  each 
crop  year,  during  which  a  volume 
regulation  has  been  established,  using  a 
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fonnula  determined  by  the  Committee, 
with  the  approval  of  the  Secretary. 

The  amendment  subcommittee  met 
several  times  to  develop  a  better  method 
to  assign  sales  history  for  newer  acreage. 
They  recommended  using  a  modified 
version  of  the  British  Columbia 
Marketing  Committee's  method  of 
determining  sales  histories  in  years  of 
volume  regulation.  This  method  adds 
sales  history  to  reflect  future  production 
on  newer  acres.  Conceptually,  this 
method  addresses  the  situations 
encountered  with  newer  acres  that  were 
experienced  this  year  domestically.  It 
was  proposed  to  adopt  this  method  for 
future  years  of  volume  regulation. 

The  Committee  recommendation  to 
revise  the  formtila  would  specifically 
address  growers'  concerns  by  providing 
a  more  equitable  determination  of  their 
sales  histories.  The  recommended 
method  would  provide  additional  sales 
history  for  growers  with  newer  acreage 
to  account  for  increased  yields  for  each 
growing  year  up  to  the  fifth  year  by 
factoring  in  appropriate  adjustments  to 
reflect  rapidly  increasing  production 
during  initial  harvests.  'The  adjustments 
would  be  in  the  form  of  additional  sales 
histories  based  on  the  year  of  planting 
as  shown  in  the  following  table. 

Table  2.— Additional  Sales 
HistoAy  Assigned  to  Acreage 


Date  planted 

Additional 

2001  sales 

history  per 

acre 

1995 

49 

1996 

117 

1997 

1996 

157 
183 

1999 

156 

2000 

75 

The  Committee  discussed  other 
alternatives  to  this  method.  One 
suggestion  was  to  allow  growers  with 
newer  acreage  to  add  a  percentage  of  the 
State  average  yield  to  their  sales  history 
each  year  up  to  the  fourth  year.  The 
example  presented  was  that  acreage 
being  harvested  for  the  second  time 
during  a  year  of  volume  regulation 
would  receive  a  sales  history  that  was 
25  percent  of  the  State  average  yield,  a 
third  year  harvest  would  receive  50 
percent  of  State  average  yield,  a  fourth 
year  harvest  would  receive  75  percent  of 
State  average  jrield.  Although  this 
method  would  address  some  of  the 
problems  experienced  this  year,  it  was 
determined  that  the  method  proposed 
would  be  the  simpler  and  more  practical 
method  for  growers  to  obtain  the  most 
realistic  sales  history. 


The  Committee  determined  that 
something  needed  to  be  done  to  address 
the  concerns  associated  in  the  2000  crop 
year  with  growers  with  newer  acreage. 
As  stated  previously,  an  appeals  process 
was  established  for  growers  to  request  a 
redetermination  of  their  sales  histories. 
For  the  2000-2001  volume  regulation,  a 
total  of  247  appeals  were  received  by 
the  appeals  subcommittee  (the  first  level 
of  review  for  appeals)  and  these  appeals 
demonstrated  the  majority  of  issues  that 
impacted  growers  during  the  volume 
regulation.  Most  of  these  issues  would 
be  addressed  by  this  proposal.  The 
major  categories  of  appeals  were  as 
follows: 

1.  Growers  who  provided  credible 
evidence  to  allow  the  Committee  to 
segregate  the  sales  histories  of  newer 
acreage  so  that  the  sales  histories  of  the 
newer  acreage  could  be  computed  using 
the  highest  sales  season.  The  fonnula 
proposed  in  this  rule  would  provide 
additional  sales  history  to  these  acres 
without  segregating  the  sales  off  these 
acres.  Under  Uus  method,  their  sales 
histories  would  more  acciirately  reflect 
actual  sales. 

2.  Growers  with  acreage  4  years  old  or 
less  that  stated  that  using  the  highest 
sales  season  still  did  not  provide  a 
realistic  sales  history.  Under  this 
proposal,  these  growers  would  be 
provided  additional  sales  history  to 
account  for  the  increases  in  production 
of  newer  acres. 

3.  Growers  with  acreage  harvested  in 
1999  with  a  sales  history  much  lower 
than  anticipated  yields  on  the  2000 
crop.  These  growers  requested  the 
Committee  to  apply  the  State  average 
yield  on  this  acreage.  Under  this 
proposal,  these  growers  would  be 
provided  additional  sales  history  to 
account  for  the  increases  in  production 
of  newer  acres.  The  additional  sales 
history  would  be  provided  based  on  the 
year  the  acreage  was  planted. 

4.  Growers  with  acreage  with  no  sales 
history  requesting  higher  estimated 
sales  than  the  State  average  yield. 
Acreage  with  no  sales  history 
anticipating  first  harvest  in  the  year  of 
volimie  regulation  would  receive  a  sales 
history  based  on  the  year  of  planting.  It 
is  expected  that  there  will  be  growers 
who  anticipate  higher  yields  than  the 
sales  history  provided  by  this  formula. 
However,  the  yield  rates  arrived  at  were 
based  on  analysis  of  industry  data  and 
adjusted  up  25  barrels  to  accommodate 
as  many  growers  as  possible. 

5.  Growers  with  a  variety  of  issues 
relating  to  weather  related  damage  on 
acreage,  miscalculations  of  sales 
histories,  etc.  It  would  be  expected 
appeals  of  this  nature  would  still  be 


filed  and  handled  on  a  case-by-case 
basis. 

If  this  proposal  is  finalized  and 
volume  regulation  is  recommended  and 
implemented  next  year,  the  bases  for 
most  of  the  appeals  filed  in  the  2000 
crop  year  would  no  longer  exist.  The 
appeals  subcommittee  chairman 
estimated  that  over  80  percent  of  the 
appeals  filed  this  year  would  not  have 
been  filed  if  the  Committee  was  able  to 
implement  this  fonnula  for  the  2000-01 
season. 

As  stated  previously,  fewer  than  60  of 
the  approximate  1,100  growers  are 
estimated  to  have  sales  in  excess  of 
$500,000.  Also,  approximately  30 
percent  of  all  cranberry  acreage  was 
planted  in  1995  or  later.  Since  86  to  95 
percent  of  cranberry  growers  may  be 
classified  as  small  businesses,  it  can  be 
estimated  that  this  proposal  would 
impact  mostly  small  businesses. 

Finally,  this  proposal,  if  finalized, 
would  not  impose  any  immediate 
regulations  on  growers  or  handlers.  It 
only  modifies  the  formula  for 
calculating  sales  histories  in  the  event 
volume  regulations  are  implemented  in 
the  futiue.  Implementing  this  proposed 
rule  would  benefit  small  businesses  by 
allowing  them  more  flexibility  in 
receiving  a  more  equitable  sales  history 
if  volume  regulations  are  recommended 
and  implemented  in  future  years.  In 
addition,  one  of  the  primary  reasons  for 
this  proposal  being  made  at  this  time  is 
to  provide  growers  and  handlers  with 
advanced  notice  of  the  change  in 
calculations  to  sales  history 
determinations  so  that  they  can  be 
informed  and  make  decisions  well 
ahead  of  the  futiire  season. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  proposed 
rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35).  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0103. 

There  are  some  reporting  and 
recordkeeping  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
purposes  and  for  the  developing 
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statistical  data  for  maintenance  of  the 
program.  The  forms  require  information 
that  is  readily  available  from  handler 
and  grower  records  and  which  can  be 
provided  without  data  processing 
equipment  or  trained  statistical  staff. 

This  proposed  rule  would  necessitate 
reconfiguring  one  form  currently 
approved  by  OMB.  The  form  is  entitled 
CMC-AL  1,  Growers  Notice  of  Intent  to 
Produce  and  Qualify  for  Annual 
Allotment.  Growers  are  required  to 
supply  the  Committee  with  information 
relative  to  their  cranberry  acreage  in 
order  to  qualify  for  an  annual  allotment. 
The  information  includes  how  many 
existing  and  new  acres  would  be 
producing  cranbenies  in  the  following 
season  and  who  would  be  handling  the 
cranberries.  The  estimated  time  for 
1,285  growers  to  complete  this  form  is 
20  minutes,  once  a  year  for  total  burden 
hours  of  424.05.  If  this  proposed  rule  is 
implemented,  the  Committee  would 
reconfigure  this  form  to  ensure  that 
information  relative  to  this  proposal 
woidd  be  included,  particularly  the  date 
of  planting  of  the  acreage.  The  burden 
hours  of  the  form  would  not  change  and 
the  reconfigured  form  would  be 
submitted  to  OMB  to  replace  the  current 
form. 

Opportunity  for  Public  Participation  in 
the  Rulemaking  Process 

I    The  Committee's  meetings  were 
widely  publicized  throughout  the 
cranberry  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  August  28, 
2000,  meeting  as  well  as  the  amendment 
subcommittee  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  small  business  guide  on  complying 
with  fiiiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  because  the  Committee 
meets  in  February  of  2001 ,  to  consider 
volume  regulation.  All  written 
comments  timely  received  will  be 
considered  before  a  final  determination 
is  made  on  this  matter. 


List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  proposed  to 
be  amended  as  follows: 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§929.49    [Anwnded] 

2.  In  paragraph  (d)  of  §  929.49,  the 
suspension  of  the  phrase  "On  or  before 
June  1"  is  removed. 

3.  In  paragraph  (e)  of  §  929.49,  the 
suspension  of  ihe  phrase  "On  or  before 
June  1  of  any  year  in  which  an  allotment 
percentage  is  established  by  the 
Secretary"  is  removed. 

4.  Section  929.104,  paragraph  (a)(4),  is 
revised  to  read  as  follows: 

§  929.1 04    Outlets  for  excess  crantierries. 

(a)  *   *   * 

(4)  Research  and  development 
projects  approved  by  the  committee 
dealing  with  the  development  of  foreign 
and  domestic  markets,  including,  but 
not  limited  to  dehydration,  radiation, 
freeze  drying,  or  freezing  of  cranberries. 


§929.148    [Removed] 

5.  Section  929.148  is  removed. 

6.  Section  929.149  is  revised  to  read 
as  follows: 

§  929.1 49    Determination  of  sales  history. 

A  sales  history  for  each  grower  shall 
be  computed  by  the  committee  in  the 
following  manner. 

(a)  For  each  grower  with  acreage  with 
7  or  more  years  of  sales  history,  a  new 
sales  history  shall  be  computed  using  an 
average  of  the  highest  4  of  the  most 
recent  7  years  of  sales.  If  the  grower  has 
acreage  with  6  years  sales  history,  a  new 
sales  history  shall  be  computed  by 
averaging  the  highest  4  of  the  6  years. 

If  the  grower  has  acreage  with  5  years 
of  sales  history  and  such  acreage  was 
planted  prior  to  1995.  a  new  sales 
history  shall  be  computed  by  averaging 
the  highest  4  of  the  5  years. 

(b)  For  growers  whose  acreage  has  5 
years  or  less  of  sales  history  and  was 
planted  in  1995  or  later,  the  sales 
history  shall  be  computed  using  the 
average  of  all  available  years  and  shall 


be  adjusted  as  provided  in  paragraph 
(d). 

(c)  For  growers  with  acreage  with  no 
sales  history  or  for  the  first  harvest  of 
replanted  acres,  the  sales  history  will  be 
75  barrels  per  acre  for  acres  planted  or 
re-planted  in  2000  and  first  harvested  in 
2001  and  156  barrels  per  acre  for  acres 
planted  or  re-planted  in  1999  and  first 
harvested  in  2001. 

(d)  In  addition  to  the  sales  history 
computed  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section, 
additional  sales  history  shall  be 
assigned  to  growers  with  acreage 
planted  in  1995  or  later.  The  additional 
sales  histories  depending  on  the  date 
the  acreage  is  planted  are  shown  in 
Table  1. 

Table  1  .-Additional  Sales  History 
Assigned  to  Acreage 


Date  planted 

Additional 

2001  sales 

history  per 

acre 

1995 

49 

117 

1997 

157 

1998 

183 

1999 

156 

2000 

75 

(e)  Sales  histories  shall  be  calculated 
separately  for  fresh  and  processed 
cranberries.  Fresh  fruit  sales  history,  in 
whole  or  in  part,  may  be  added  to 
process  fruit  sales  history  with  the 
approval  of  the  committee  in  the  event 
that  the  grower's  fruit  does  not  qualify 
as  fi^sh  fiiiit  at  delivery. 

7.  Section  929.158  is  revised  to  read 
as  follows: 

§929.158    Exemption*. 

If  fresh  and  organically-grown 
cranberries  are  exempted  from  the 
volume  regulation  as  recommended  by 
the  Committee  and  approved  by  the 
Secretary,  the  following  provisions  to 
these  exemptions  shall  apply: 

(a)  Sales  of  packed-out  cranberries 
intended  for  sales  to  consimiers  in  fresh 
form  shall  be  exempt  from  volume 
regulation  provisions.  Fresh  cranberries 
are  also  sold  dry  in  bulk  boxes  generally 
weighing  less  than  30  pounds.  Fresh 
cranberries  intended  for  retail  markets 
are  not  sold  wet.  If  any  such  fresh 
cranberries  are  diverted  into  processing 
outlets,  the  exemption  no  longer 
applies.  Growers  who  intend  to  handle 
firesh  fruit  shall  notify  the  committee  of 
their  intent  to  sell  over  300  barrels  of 
fresh  fruit. 

(b)  Sales  of  organically-grown 
cranberries  are  exempt  from  volume 
regulation  provisions.  In  order  to 
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receive  an  exemption  for  organic 
cranberry  sales,  such  cranberries  must 
be  certified  as  such  by  a  third  party 
organic  certifying  organization 
acceptable  to  the  committee. 

(c)  Handlers  shall  qualify  for  the 
exemptions  in  paragraphs  (a)  and  (b)  of 
this  section  by  filing  the  amount  of 
packed-out  fresh  or  organic  cranberry 
sales  on  the  grower  acquisition  form. 

Dated:  January  5.  2001. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  01-949  Filed  1-11-01:  8:45  am] 
■ujNO  cooe  3410-oa-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  OO-AEA-03] 

Proposed  Amendment  to  Class  E 
Airspace;  Salisbury,  itlD 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  at  Salisbury, 
MD.  Establishment  of  Class  D  airspace 
at  Salisbury,  MD,  necessitated  by  the 
opening  of  a  new  Air  Traffic  Control 
Tower  (ATCT)  Controlled  airspace 
extending  upward  from  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
operations  imder  Instrument  Flight 
Rules  (IFR)  at  the  airport  when  the 
tower  is  not  in  operation. 

DATES:  Comments  must  be  received  on 
or  before  February  12,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
OO-AEA-03,  Eastern  Region,  1  Aviation 
Plaza.  Jamaica,  NY  11434-4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7  Eastern  Region,  1  Aviation 
Plaza,  Jamaica,  NY  11434-^809. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11424-4809. 

00-AEA-03FR]  paragraph  6002  of 
FAA  Order  7400.9G,  dated  September 
10,  2000  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  will  be  amended  in  the  order. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  the 
surface  for  aircraft  executing  an  SLAP  at 
Salisbury-Ocean  City,  Wicomico 
Regonal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  2000,  and  effective 
September  16,  2000,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AEA  MD  E2,  Salisbury,  MD  (Revised) 

Salisbury-Ocean  City,  Wicomico  County 
Regional  Airport 
(Lat.  38°20.43'  N/long.  75°30.6'  W) 
That  airspace  extending  upward  from  the 
surfece  within  a  4.1  mile  radius  of  the 
Salisbury-Wicomico  County  Airport  and 
within  3.1  miles  each  side  of  the  Salisbury 
VORTAC  209°  radial  extending  from  the  4.1 
mile  radius  to  9.2  miles  southwest  of  the 


VORTAC  and  within  3.1  miles  each  side  of 
the  Salisbury  VORTAC  052°  radial  extending 
from  the  4.1  mile  radius  to  8.3  miles 
northeast  of  the  VORTAC  and  within  1  mile 
each  side  of  the  Salisbury-Wicomico  County 
Airport  localizer  northwest  course  extending 
from  the  4.1  mile  radius  to  4.8  mile 
northwest  of  the  localizer  and  within  3.1 
miles  each  side  of  the  Salisbury  VORTAC 
132°  radial  extending  from  the  4.1  mile 
radius  to  9.2  miles  southeast  of  the  VORTAC. 
This  Class  E  airspace  area  is  elective  during 
those  times  when  the  Class  D  airspace  is  not 
in  effect. 


Issued  in  Jamaica,  New  York  on  December 
18,  2000. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-1089  Filed  1-11-01;  8:45  am) 
aUJNQ  COOC  4«10-13-« 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrsfMce  Dodtet  No.  OO-AEA-14] 

Class  E  Airspace 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
Waynesboro,  VA.  A  helicopter  Point  in 
Space  Approach  has  been  developed  for 
Augusta  Medical  Center,  Waynesboro, 
VA.  Controlled  airspace  extending 
upward  from  700  feet  to  1200  feet 
Above  Ground  Level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. . 
This  action  proposes  to  establish  Class 
E  airspace  to  include  the  Point  in  Space 
approach  to  Augusta  Medical  Center 
Heliport.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  February  12,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
OO-AEA-14.  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours . 
in  the  Airspace  Branch,  AEA-520. 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
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Specialist,  Airspace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809;  telephone: 
(718)553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
AEA-14".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  v«ll  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  nilemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Commimications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure; 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at 
Waynesboro,  VA.  An  RNAV  Point  Space 
Approach  has  been  developed  for 
Augusta  Medical  Center  Heliport, 


Waynesboro,  VA.  Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  approach. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  74009.9H.  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979)  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854,  24  FR  9656,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  order  7400. 9F  dated 
September  10,  2000,  and  effective 
September  16,  2000,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  E5,  Waynesboro,  VA 

Augusta  Medical  Center  Heliport 
(Lat.  3806.495N.  long  07859.204W). 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  Augusta  Medical  Center  Heliport. 

***** 

Issued  in  )amaica.  New  York  on  December 
18,  2000. 

F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  01-1093  Filed  1-11-01;  8:45  am] 
BHUNQ  CODE  4910-1 3-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  203 

[Docket  No.  FR-4460-N-02] 
RIN  2502-AH38 

wnttdrawal  of  Proposed  Rule  on 
Sources  of  Homeowner  Downpayment 
Pursuant  to  Section  203  of  the  National 
Housing  Act 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  Notice  withdraws  a 
proposed  rule  that  would  have 
prohibited  gifts  from  non-profit 
organizations  being  used  for  the 
mortgagor's  investment  in  a  mortgaged 
property  if  the  organization  received  the 
funds  for  the  gift  either  directly  or 
indirectly  from  the  seller. 

DATES:  This  notice  is  effective  January 
12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vance  Morris,  Director,  Home  Mortgage 
Insurance  Division,  Room  9266, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-8000.  (202)  708- 
2700  (this  is  not  a  toll-free  number).  For 
hearing-and  speech-impaired  persons, 
this  number  may  be  accessed  via  TTY 
(text  telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  14,  1999,  HUD 
published  in  the  Federal  Register  a 
proposed  rule  to  establish  standards  for 
the  use  of  gifts  provided  by  non-profit 
organizations  as  a  source  of  the 
mortgagor's  investment  in  the 
mortgaged  property.  The  regulation 
would  have  permitted  certain  gifts  by 
non-profit  corporations  for  use  as  the 
mortgagor's  investment,  but  would  have 
prohibited  them  whenever  they  were 
directly  or  indirectly  derived  from  the 
seller  of  the  property,  or  if  the  seller 
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paid  other  consideration  or 
reimbursement  to  the  nonprofit  for 
making  the  gift. 

The  comment  period  closed  on 
November  15,  1999.  By  the  time  of  the 
close  of  the  comment  period,  HUD 
received  1,871  comments.  Only  21  of 
these  comments  favored  the  rule.  The 
overwhelming  majority  of  comments 
opposed  the  rule. 

Based  on  these  public  comments, 
HUD  has  determined  to  withdraw  this 
proposed  rule  on  sources  of  homeowner 
downpayment. 

Dated:  lanuary  2.  2001. 
WUUjuh  C  Apgu-, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  01-1000  Filed  1-11-01;  8:45  am] 
OOOC  4710-Z7-^ 


DEPARTMENT  OF  THE  TREASURY 
bitsmal  RsvwuM  Servlc0 

26CFRPwt1 

[RE6-12S237-001 
RM 1546-AY60 

Dabt  bwlnjmants  WWi  Oriainai  Issue 
Discount,  Annuity  Contracts 

AGENCY:  hitemal  Revenue  Swvice  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  docimient  contains 
proposed  regulations  relating  to  the 
fisderal  income  tax  treatment  of  annuity 
contracts  issued  by  certain  insurance 
companies.  These  proposed  regulations 
provide  guidance  on  whether  certain 
annuity  contracts  are  excluded  from  the 
definition  of  a  debt  instrument  under 
the  original  issue  discoimt  provisions  of 
the  Internal  Revenue  Code.  This 
document  also  provides  a  notice  of 
public  hearing  on  the  proposed 
regulations. 

DATES:  Written  or  electronically 
generated  comments  must  be  received 
by  April  12.  2001.  Requests  to  speak 
(with  outlines  of  oral  comments  to  be 
discussed)  at  the  public  hearing 
scheduled  for  May  30.  2001.  at  10  a.m. 
must  be  submitted  by  May  9,  2001. 

AfXMCSSES:  Send  submission  to: 
CX::M&SP:RU  (REG-125237-00).  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:MASP:RU  (REG- 
125237-00),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 


Ave..  NW.,  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
conunents  directly  to  the  IRS  internet 
site  at  http://www.irs.gov/tax_regs/ 
regslist.html.  The  public  hearing  will  be 
held  in  room  4718, 1111  Constitution 
Ave..  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Patrick  E. 
White.  (202)  622-3920;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  contact 
LaNita  VanDyke.  (202)  622-7180  (not 
toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  163(e)  and  1271  through 
1275  of  the  Internal  Revenue  Code 
(Code)  provide  rules  for  the  treatment  of 
debt  instruments  with  original  issue 
discount  (OID).  Section  1275(a)(1)(A) 
defines  the  term  "debt  instrument"  to 
include  a  bond,  debenture,  note  or 
certificate  or  other  evidence  of 
indebtedness.  Sections  1275(a)(l)(B)(i) 
and  (ii),  however,  exclude  certain 
annuity  contracts  from  the  definition  of 
a  debt  instrument. 

On  February  2, 1994.  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (59  FR  4799)  final  regulations 
concerning  a  variety  of  issues  under  the 
OID  provisions.  On  January  8. 1998,  the 
IRS  and  Treasury  published  in  the 
Federal  Register  (63  FR  1054)  final 
regulations  concerning  the  life  annuity 
exception  of  section  1275(a)(l)(B)(i). 
This  dociunent  contains  proposed  rules 
concerning  the  exception  for  annuities 
described  in  section  1275(a)(l)(B)(ii). 

Esqilanation  of  Provisions 

In  graieral,  the  OID  provisions  apply 
to  issuers  and  holders  of  debt 
instruments.  The  term  debt  instrument 
generally  means  any  instnunent  or 
contractual  arrangement  that  constitutes 
indebtedness  imder  general  principles 
of  income  tax  law.  See  section 
1275(a)(1)(A)  and  §  1.1275-l(d). 

If  a  contract  is  a  debt  instrument  with 
OID.  section  1272  generally  requires  the 
holder  of  the  contract  to  include  OID  in 
income  currently  on  a  constant  yield 
basis,  regardless  of  the  holder's  overall 
method  of  accounting.  By  contrast,  the 
holder  of  an  annuity  contract  to  which 
section  72  applies  generally  is  allowed 
to  defer  recognizing  economically 
earned  income  until  distributions  are 
made  on  the  contract. 

Section  1275(a)(1)(B)  excepts  two 
types  of  annuity  contracts  from  the 


definition  of  a  debt  instnmient.  First, 
section  1275(a)(l)(B)(i)  excepts  an 
annuity  contract  to  which  section  72 
applies  if  the  contract  "depends  (in 
whole  or  in  substantial  part)  on  the  life 
expectancy  of  1  or  more  individuals." 
Second,  section  1275(a)(l)(B)(ii)  excepts 
an  annuity  contract  to  which  section  72 
applies  imder  certain  circumstances  if 
the  contract  "is  issued  by  an  insurance 
company  subject  to  tax  imder 
subchapter  L  (or  by  an  entity  described 
in  section  501  (c)  and  exempt  from  tax 
luder  section  501(a)  which  would  be 
subject  to  tax  under  subchapter  L  were 
it  not  so  exempt)." 

The  legislative  history  of  section 
1275(a)(l)(B)(ii)  is  limited.  This 
exception  to  the  OID  rules  first  appeared 
when  the  bill  emerged  from  the 
Conference  Committee  in  1984.  H.R. 
4170.  98th  Cong..  2d  Sess.  §41  (1984). 
At  that  time,  section  1275(a)(l)(B)(ii) 
applied  to  certain  annuity  contracts 
issued  by  an  insurance  company  subject 
to  tax  under  subchapter  L.  The  1984 
Conference  Report  does  not  elaborate  on 
the  meaning  of  the  phrase  "an  insurance 
company  subject  to  tax  under 
subchapter  L,"  nor  does  it  explain  the 
purpose  of  the  provision.  H.R.  Conf. 
Rep.  No.  861.  98th  Cong.,  2d  Sess.  802- 
05  (1984).  1984-3  (Vol.  2)  C.B.  56-59.  In 
2000.  a  technical  correction  to  section 
1275(a)(l)(B)(ii)  was  enacted.  The 
technical  correction  clarified  that 
section  1275{a)(l)(B)(ii)  also  applied  to 
annuity  contracts  issued  by  "an  entity 
described  in  section  501(c)  and  exempt 
from  tax  under  section  501(a)  which 
would  be  subject  to  tax  imder 
subchapter  L  were  it  not  so  exempt." 
Consolidated  Appropriations  Act.  2001, 
Public  Law  106-554  (114  Stat.  2763). 

In  1998.  the  IRS  and  Treasury 
promulgated  §  1.1275-l(j),  interpreting 
the  life  annuity  exception  of  section 
1275(a)(l)(B)(i).  Commentators  had  also 
requested  guidance  on  the  scope  of  the 
section  1275(a)(l)(B)(ii)  exception, 
particularly  with  regard  to  foreign 
insurers  not  engaged  in  a  trade  or 
business  in  the  U.S. 

The  proposed  regulations  provide  that 
an  annuity  contract  issued  by  a  foreign 
insiu'ance  company  is  treated  as  issued 
by  an  insurance  company  subject  to  tax 
under  subchapter  L  if  the  insurance 
company  is  subject  to  tax  under 
subchapter  L  with  respect  to  income 
earned  on  the  annuity  contract.  The  IRS 
and  Treasury  believe  that  this  is  the 
most  natural  application  of  the  language 
of  section  1275(a)(l)(B)(ii)  and  is 
consistent  with  the  use  of  that  phrase 
elsewhere  in  the  Code  and  regulations. 
See,  e.g.,  sections  953(e)(3)(C)  and 
1297(b)(2)(B);  §  1.848-2(h).  The  IRS  and 
Treasury  also  believe  that  the  exception 
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from  the  OID  rules  was  intended  to 
preserve  a  balance  between  the  tax 
treatment  of  holders  of  annuity 
contracts  under  section  72  and  the  tax 
treatment  of  issuers  of  such  contracts. 
This  balance  does  not  exist  when  the 
annuity  contract  is  issued  by  a  foreign 
person  that  is  not  required  to  calculate 
its  income  with  respect  to  the  contract 
under  subchapter  L. 

Proposed  Efifective  Date 

The  proposed  regulations  are 
proposed  to  apply  for  interest  accruals 
on  or  after  the  date  that  is  30  days  after 
final  regulations  are  published  in  the 
Federal  Register  on  annuity  contracts 
held  on  or  after  that  date.  The 
regulations  will  not  apply  to  an  annuity 
contract  that  was  purchased  before 
January  12.  2001.  Special  rules  are 
provided  for  additional  investments 
after  January  12.  2001  vdth  respect  to  an 
annuity  contract  held  as  of  that  date. 
This  effective  date  framework  is  similar 
to  that  provided  in  §  1.1275-l(j)(8)  with 
respect  to  the  life  annuity  exception  of 
section  1275(a)(l)(B)(i). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies  of 
written  comments)  that  are  submitted 
timely  (in  the  manner  described  in  the 
ADDRESSES  portion  of  this  preamble)  to 
the  IRS.  The  IRS  and  Treasury  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  may  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copjring. 

A  puolic  hearing  has  been  scheduled 
for  May  30,  2001,  beginning  at  10  a.m. 
in  room  4718,  Internal  Revenue 
Building.  1111  Constitution  Avenue. 


NW..  Washington.  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  IDth  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues.  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  FOR  FURTHER 
INFORMATION  CONTACT. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  (signed 
original  and  eight  (8)  copies)  by  May  9. 
2001.  A  period  of  10  minutes  will  be 
allotted  to  each  person  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outiines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Patrick  E.  White,  Office  of 
the  Associate  Chief  Counsel  (Financial 
Institutions  &  Products).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Par.  2.  Section  1.1271-0  is  amended 
by  adding  entries  for  paragraphs  (k) 
through  (k)(3)  to  §  1.1275-1  to  read  as 
follows: 

§1.1271-0    Original  issue  discount; 
effective  dates;  tatiie  of  contents. 


§1.1275-1    Definitions. 

***** 

(k)  Exception  under  section 
1275(a)(l)(B)(ii)  for  annuities  issued  by 
an  insurance  company  subject  to  tax 
under  subchapter  L. 


(1)  Rule. 

(2)  Examples. 

(3)  Effective  date. 

***** 

Par.  3.  Section  1.1275-1  is  amended 
by  adding  paragraph  (k)  to  read  as 
follows: 

§1.1275-1    Definitions. 

***** 

(k)  Exception  under  section 
1275(a)(l)(B)(ii)for  annuities  issued  by 
an  insurance  company  subject  to  tax 
under  subchapter  L — (1)  Rule.  For 
purposes  of  section  1275(a)(l)(B)(ii).  an 
annuity  contract  issued  by  a  foreign 
insurance  company  is  considered  as 
issued  by  an  insurance  company  subject 
to  tax  under  subchapter  L  if  the 
insurance  company  is  subject  to  tax 
under  subchapter  L  with  respect  to 
income  earned  on  the  annuity  contract. 

(2)  Examples.  The  following  examples 
illustrate  the  rule  of  paragraph  (k)(l)  of 
this  section.  Each  example  assumes  that 
the  annuity  contract  is  a  contract  to 
which  section  72  applies  and  was 
issued  in  a  transaction  where  there  is  no 
consideration  other  than  cash  or  another 
qualifying  annuity  contract,  pursuant  to 
the  exercise  of  an  election  under  an 
insurance  contract  by  a  beneficiary 
thereof  on  the  death  of  the  insured 
party,  or  in  a  transaction  involving  a 
qualified  pension  or  employee  benefit 
plan.  The  examples  are  as  follows: 

Example  1 .  Company  X  is  an  insurance 
company  that  is  organized,  licensed  and 
doing  business  in  CounUy  Y.  Company  X 
does  not  have  a  U.S.  trade  or  business  and 
is  not,  under  section  842,  subject  to  U.S. 
income  tax  under  sul>chapter  L  with  respect 
to  income  earned  on  annuity  contracts.  A.  a 
U.S.  taxpayer,  purchases  an  annuity  contract 
from  Company  X  in  Country  Y.  The  annuity 
contract  is  not  excepted  from  the  definition 
of  a  debt  instnunent  by  section 
1275(a){l)(B)(ii). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Company  X  has  a  U.S. 
trade  or  business.  A  purchased  the  annuity 
from  Company  X's  U.S.  trade  or  business. 
Under  section  842(a),  Company  X  is  subject 
to  tax  under  subchapter  L  with  respect  to 
income  earned  on  the  annuity  contract. 
Under  these  facts,  the  annuity  contract  is 
excepted  from  the  definition  of  a  debt 
instrument  by  section  1275(a}(l)(B)(ii). 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  there  is  a  tax  treaty 
between  Country  Y  and  the  United  States. 
Company  X  is  a  resident  of  Country  Y  for 
purposes  of  the  U.S.<k»untry  Y  tax  treaty. 
Company  X's  activities  in  the  U.S.  do  not 
constitute  a  permanent  estabiistunent  under 
the  U.S.-Country  Y  tax  treaty.  Because 
Company  X  does  not  have  a  U.S.  permanent 
establishment.  Company  X  is  not  subject  to 
tax  under  subchapter  L  with  respect  to 
income  earned  on  the  annuity  contract.  Thus, 
the  annuity  contract  is  not  excepted  from  the 
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'  definition  of  a  debt  instnunent  by  section 
1275(a)(l)(B)(ii). 

Example  4.  The  focts  are  the  stune  as  in 
Example  1,  except  that  Company  X  is  a 
foreign  insurance  corporation  controlled  by  a 
U.S.  shareholder.  Company  X  does  not  make 
an  election  under  section  953(d)  to  be  treated 
as  a  domestic  corporation.  The  controlling 
U.S.  shareholder  is  required  under  sections 
953  and  954  to  include  income  earned  on  the 
annuity  contract  in  its  taxable  income  under 
subpart  F.  However,  Company  X  is  not 
subject  to  tax  under  subchapter  L  with 
respect  to  income  earned  on  the  annuity 
contract.  Thus,  the  annuity  contract  is  not 
excepted  from  the  definition  of  a  debt 
instrument  by  section  1275(a)(l)(B)(ii]. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  Company  X  properly 
elects  under  section  953(d)  to  be  treated  as 
a  domestic  corporation.  By  reason  of  its 
election.  Company  X  is  subject  to  tax  under 
subchapter  L  with  respect  to  income  earned 
on  the  annuity  contract.  Thus,  the  annuity 
contract  is  excepted  horn  the  definition  of  a 
debt  instrument  by  section  1275(a)(l)(B)(ii). 

(3)  Effective  date.  This  paragraph  (k) 
is  applicable  for  interest  accruals  on  or 
after  the  date  that  is  30  days  after  final 
regulations  are  published  in  the  Federal 
Register.  This  paragraph  (k)  does  not 
apply  to  an  annuity  contract  that  was 
purchased  before  January  12,  2001.  For 
purposes  of  this  paragraph  (k),  if  any 
additional  investment  in  a  contract 
purchased  before  January  12,  2001  is 
made  on  or  after  January  12,  2001,  and 
the  additional  investment  is  not 
required  to  be  made  under  a  binding 
written  contractual  obligation  that  was 
entered  into  before  that  date,  then  the 
additional  investment  is  treated  as  the 
purchase  of  a  contract  after  January  12, 
2001. 

David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  01-271  Filed  1-11-01;  8:45  am) 

MJJNO  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[REG-10380S-99] 

RIN1545-AXS6 

Agent  tar  ConeoUdatad  Group;  Hearing 
Cancellation 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  that 


address  certain  issues  concerning  the 
agent  for  an  affiliated  group  when  the 
common  parent  ceases  to  be  the 
common  parent,  as  well  as  questions 
concerning  the  scope  of  the  common 
parent's  authority. 

DATES:  The  public  hearing  originally 
scheduled  for  January  22,  2001,  at  10 
a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  M.  Cruse  of  the  Regulations  Unit 
at  (202)  622-7180  (not  a  toll-free 
niunber). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  September  26,  2000, 
(65  FR  57755),  annoimced  that  a  public 
hearing  was  scheduled  for  January  22, 
2001,  at  10  a.m.,  at  the  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  room  4718.  The  subject  of  the 
public  hearing  is  proposed  regulations 
imder  section  1502  of  the  Internal 
Revenue  Code.  The  public  comment 
period  for  these  proposed  regulations 
expired  on  January  1,  2001. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hesuing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  January  8,  2001,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  January  22, 
2001,  is  cancelled . 

Cynthia  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 

Counsel  (Modernization  and  Strategic 

Planning). 

(FR  Doc.  01-982  Filed  1-11-01;  8:45  am] 

BIUJNO  CODE  4S3(Mn-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parte  1  and  301 

[REQ-101 739-00] 
RIN  1545-AX75 

Clarification  of  Entity  Ciaaelficatlon 
Rules 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  proposes 
regulations  imder  section  7701  that 
address  the  Federal  tax  classification  of 
a  business  entity  wholly  owned  by  a 
foreign  government  and  provide  that  a 
nonbank  entity  that  is  Wholly  owned  by 
a  foreign  bank  cannot  be  disregarded  as 


an  entity  separate  from  its  owner 
(disregarded  entity)  for  purposes  of 
applying  the  special  rules  of  the  Internal 
Revenue  Code  applicable  to  banks.  This 
document  also  proposes  regulations    ' 
under  section  892  that  provide  that  a 
partnership  can  be  a  controlled 
commercial  entity  for  purposes  of 
section  892(a)(2)(B).  In  addition,  this 
document  provides  notice  of  a  public 
hearing  on  the  proposed  regulations. 

DATES:  Written  comments  and  outline  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  16,  2001, 
must  be  received  by  April  25,  2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP.RU  (REG-101 739-00),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-101 739-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/tax^regs/ 
regslist.html.  The  public  hearing  will  be 
held  in  room  6718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Camille  B. 
Evans,  (202)  622-3860  (not  a  toll-free 
number);  concerning  submissions  and 
the  hearing,  Sonya  M.  Cruse,  (202)  622- 
7180  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

On  December  18, 1996.  the  IRS  and 
the  Treasury  Department  published  the 
elective  regime  under  section  7701 
known  as  the  check-the-box  regulations. 
61  FR  66584.  Generally,  the  check-the- 
box  regulations  allow  any  business 
entity  to  elect  to 'be  treated  for  Federal 
tax  purposes  as  a  corporation,  a 
partnership  (if  it  has  two  or  more 
members),  or  a  disregarded  entity  (if  it 
has  a  single  owner).  This  dociunent 
proposes  to  amend  the  current 
Procedure  and  Administration 
Regulations  (26  CFR  Part  301)  to  address 
the  treatment  of  an  entity  wholly  owned 
by  a  foreign  government  (as  defined  in 
§  1.892-2T)  and  a  nonbank  entity 
wholly  owned  by  a  foreign  bank. 

This  docimient  also  proposes  to 
provide  that  a  partnership  can  be  a 
controlled  commercial  entity  under 
section  892. 
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Explanation  of  Provisions 

A.  §301.7701-2 

Section  301.7701-2(b)  of  the  check- 
the-box  regulations  specifies  that  certain 
business  entities  are  classified  as  per  se 
corporations  for  Federal  tax  purposes 
(i.e.,  those  business  entities  that  are  not 
permitted  to  elect  a  noncorporate 
Federal  tax  classification).  Section 
301.7701-2(b)(6)  classifies  a  business 
entity  wholly  owned  by  a  State  or  any 
of  its  political  subdivisions  as  a  per  se 
corporation.  However,  the  regulations 
do  not  specify  that  the  phrase  State  or 
any  political  subdivision  thereof 
includes  a  foreign  government. 

The  IRS  and  Treasury  believe  that  it 
is  appropriate  to  treat  a  foreign 
government  similarly  to  a  State  in  this 
context.  Thus,  to  achieve  parallel  tax 
treatment  under  the  check-the-box 
regulations  of  a  business  entity  wholly 
owned  by  a  State  or  any  of  its  political 
subdivisions  and  a  business  entity 
wholly  owned  by  a  foreign  government, 
these  proposed  regulations  provide  that 
a  business  entity  wholly  owned  by  a 
foreign  government  cannot  elect  to  be 
treated  as  a  disregarded  entity. 

The  check-the-box  regulations  also 
provide  a  special  rule  for  the  treatment 
of  nonbank  entities  that  are  wholly 
owned  by  banks.  In  particular, 
§  301.7701-2(c)(2)(ii)  provides  that  a 
bank  cannot  treat  a  wholly  owned 
nonbank  entity  as  a  disregarded  entity 
for  purposes  of  applying  the  special 
rules  of  the  Internal  Revenue  Code 
(Code)  applicable  to  banks.  The  term 
bank  for  this  purpose  is  defined  in 
section  581  to  include  only  domestic 
entities.  Section  301.7701-2(c)(2)Iii) 
does  not  explicitly  restrict  foreign  banks 
from  treating  their  wholly  owned 
nonbank  entities  as  disregarded  entities 
for  all  tax  purposes  (because  foreign 
banks  are  not  defined  as  banks  under 
section  581). 

As  with  the  rule  described  for  foreign 
governments,  the  IRS  and  Treasury 
believe  that  nonbank  entities  wholly 
owned  by  domestic  banks  and  foreign 
banks  should  be  treated  similculy  in  this 
context.  These  regulations  incorporate  a 
reference  to  section  585(a)(2)(B)  (which 
includes  certain  foreign  banks  that  are 
engaged  in  a  U.S.  trade  or  business  in 
the  definition  of  the  term  bank)  in 
§301.7701-2(c)(2)(ii).  As  a  result, 
neither  domestic  banks  nor  foreign 
banks  engaged  in  a  U.S.  trade  or 
business  can  treat  wholly  owned 
nonbank  entities  as  disregarded  entities 
for  purposes  of  applying  the  special 
rules  of  the  Code  applicable  to  banks. 


B.§1.892-5(a) 

Section  1.892-5T(a)  ciurently 
provides  that  for  purposes  of  defining 
the  term  controlled  commercial  entity, 
the  term  entity  encompasses 
corporations  and  trusts  (including 
pension  trusts  described  in  §  1.892- 
2T(c))  and  estates.  To  ensure  that 
investments  in  the  United  States  by  a 
foreign  government  through  separate 
juridical  entities  are  treated  similarly, 
these  proposed  regulations  under 
§  1.892-5(a)  provide  that,  for  piuposes 
of  section  892(a)(2)(B),  the  term  entity 
also  includes  a  partnership. 

Proposed  Effective  Dates 

The  regulations  that  address  the 
Federal  tax  classification  of  business 
entities  wholly  owned  by  a  foreign 
government  under  §  301.7701-2  are 
proposed  to  apply  on  or  after  the  earlier 
of  January  14,  2002  or  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register  to 
such  business  entities  regardless  of  any 
prior  entity  classification,  and  the 
regulations  that  address  the  definition  of 
the  term  entity  for  purposes  of  section 
892(a)(2)(B)  are  proposed  to  apply  on  or 
after  the  earlier  of  January  14,  2002  or 
the  date  these  regulations  are  published 
as  final  regulations  in  the  Federal 
Register.  The  regulations  relating  to  a 
nonbank  entity  that  is  wholly  owned  by 
a  foreign  bank  are  proposed  to  apply  to 
taxable  years  beginning  after  January  12, 
2001. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasiuy  Department  request 


comments  on  the  clarity  of  the  proposed 
rules  and  how  they  may  be  made  easier 
to  imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  16,  2001,  beginning  at  10  a.m.. 
in  room  6718,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  fifteen  (15) 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
timely  written  comments  and  an  ouUine 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic 
(preferably  a  signed  original  and  eight 
(8)  copies)  by  April  25,  2001. 

A  period  often  (10)  minutes  vdll  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schediding  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outiines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Camille  B.  Evans  of  the 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  fit)m  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

ListofSubfects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  Taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Sections  1.892-lT  through 
1.892-7T"  and  adding  the  following^ 
entries  in  numerical  order 

Authority:  26  U.S.C.  7805  •  •  * 

Section  1.892-lT  also  issued  under  26  U.S.C 

892(c). 
Section  1.892-2T  also  issued  under  26  U.S.C. 

892(c). 
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Section  1.892-3T  also  issued  under  26  U.S.C. 

892(c). 
Section  1.892-4T  also  issued  under  26  U.S.C. 

892(c). 
Section  1.892-5  also  issued  under  26  U.S.C. 

892(c). 
Section  1.892-5T  also  issued  under  26  U.S.C. 

892(c). 
Section  1.892-6T  also  issued  under  26  U.S.C. 

892(c). 
Section  1.892-7T  also  issued  under  26  U.S.C. 

892(c).  *   •   * 

Par.  2.  Section  1.892-5  is  added  to 
read  as  follows: 

il.892-5    Controlled  comiTMrcial  entity. 

(a)  through  (a)(2)  [Reserved].  For 
further  information,  see  §  1.892-5T{a) 
throu^  (a)(2). 

(3)  For  ptuposes  of  section 
892(a)(2)(B),  the  term  entity  means  and 
includes  a  corporation,  a  partnership,  a 
trust  (including  a  pension  trust 
described  in  §  1.892-2T(c))  and  an 
estate. 

(4)  Effective  date.  This  section  appUes 
on  or  a^er  the  earlier  of  January  14, 
2002  or  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register. 

(b)  through  (d)  (Reserved).  For  further 
information,  see  §§  1 .892-5T(b)  through 
(d). 

Par.  3.  Section  1.892-5T  is  amended 
by: 

1.  Removing  the  fltish  language 
immediately  following  paragraph  (aM2). 

2.  Adding  paragraph  (aKsT- 
The  addition  reads  as  follows: 

f1J92-5T    Controlled  commercial  entity 
(lemiw  w  ai  y  leutilalkiiii). 

(a)  '  *  * 

(3)  [Reserved].  For  furthw 
information,  see  §  1.892-5(a)(3). 


PART  301— PROCEDURE  AND 
ADMINISTRATK>N 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  5.  Section  301.7701-2  is 
amended  by: 

1.  Revising  paragraphs  (b)(6)  and 
(c)(2){ii). 

2.  Revising  the  first  sentence  of 
paragraph  (e). 

The  revisions  read  as  follows: 


1301.7701-2 
definitions. 


Business  entities; 


(b)*  *  * 

(6)  A  business  entity  wholly  owned 
by  a  State  or  any  political  subdivision 
thereof,  or  a  business  entity  wholly 
owned  by  a  foreign  government  (as 
defined  in  §  1 .892-2T); 


(c)*  *  • 

(2)*  *   * 

(ii)  Special  rule  for  certain  business 
entities.  If  the  single  owner  of  a  business 
entity  is  a  bank  (as  defined  in  section 
581,  or,  in  the  case  of  a  foreign  bank,  as 
defined  in  section  585(a)(2)(B)  without 
regard  to  the  second  sentence  thereof), 
then  the  special  rules  of  the  Internal 
Revenue  Code  applicable  to  banks  will 
continue  to  apply  to  the  single  owner  as 
if  the  wholly  owned  entity  were  a 
separate  entity. 
***** 

(e)  Effective  date.  Except  as  otherwise 
provided  in  this  paragraph  (e),  the  rules 
of  this  section  apply  as  of  January  1, 
1997,  except  that  paragraph  (b)(6) 
applies  on  or  after  the  earlier  of  January 
14,  2002  or  the  date  these  regulations 
are  published  as  final  regulations  in  the 
Federal  Re^ster  to  a  btisiness  entity 
wholly  owned  by  a  foreign  government 
regardless  of  any  prior  entity 
classification,  and  paragraph  (c)(2)(ii)  of 
this  section  applies  to  taxable  years 
beginning  after  January  12,  2001.  •  *   * 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
IFR  Doc.  01-251  Filed  1-lt-Ol;  8:45  am] 
I  CODE  4no-«i-r 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  ServiM 

26CFRPart7 
[LR-230-7e] 

Raqutremanta  Relating  to  Cartaln 
Exchanges  Involving  a  Foreign 
Corporation 

agency:  hitemal  Revenue  Service  (KS), 

Treasury. 

action:  Withdrawal  of  notice  of 

proposed  regulations. 

SUMMARY:  This  document  withdraws 
proposed  regulations  imder  section 
367(c).  The  proposed  regulations 
correspond  to  temporary  regulations 
that  are  also  being  removed  in  this  issue 
of  the  Federal  Register.  The  temporary 
regiilations  are  being  removed  because 
they  are  no  longer  necessary  and,  as  a 
result,  may  be  misleading. 
FOR  FURTHER  WIFORMATKM  CONTACT: 
Mark  D.  Harris  at  (202)  622-3860  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30. 1977,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  proposed  regidations  (42  FR 
65204)  and  temporary  regulations  (42 


FR  65152)  under  section  367(c)  of  the 
Internal  Revenue  Code.  The  principal 
purpose  of  these  regulations, 
§§  7.367(c)-l  and  7.367(c)-2,  was  to 
distinguish  between  the  treatment  of 
transfers  described  in  section  367(c) 
before  and  after  the  enactment  of  the 
Tax  Reform  Act  of  1976  (the  Act)  (90 
Stat.  1634).  Before  enactment  of  the  Act, 
transfers  described  in  section  367(c) 
were  subject  to  a  ruling  requirement. 
After  enactment  of  the  Act,  transfers 
described  in  section  367(c)  were  within 
the  scope  of  §§  7.367(b)-l  through 
7.367(b)-12.  In  light  of  the  substantial 
time  that  has  passed  since  enactment  of 
the  Act  and,  moreover,  in  light  of  the 
fact  that  §§  1.367(b)-l  through  1.367(b)- 
6  have  substantially  superceded 
§§7.367(b)-l  through  7.367(b)-12, 
§§  7.367(c)-l  and  7.367(c)-2  are  no 
longer  necessary  and  may  be 
misleading. 

Accordingly,  the  IRS  and  Treasury  are 
removing  temporary  regulations 
§§  7.367(c)-l  and  7.367(c)-2  in  this 
issue  of  the  Federal  Re^Mer. 
Correspondingly,  this  document 
removes  proposed  regulations 
§§  7.367(c)-l  and  7.367(c)-2. 

List  of  Sulqects  in  26  CFR  Part  7 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Wididrawal  of  Proposed  Amendments 
to  die  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  proposed  regulations 
tmder  26  CFR  part  7  relating  to 
SS7.367(c)-l  and  7.367(c)-2,  published 
December  30, 1977  (42  FR  65204),  are 
withdrawn. 

Robert  E.  Wenxel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-490  Filed  1-11-01;  8:45  am] 
BNJJNQ  oooe  4no-oi-u 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4003, 4007,  and  4071 

RIN  1212-7AA9S 

Assassmsnt  of  and  Relief  From 
Penalties 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  PBGC  has  issued  a 
number  of  policy  statements  about 
penalties  over  the  last  few  years.  Some 
of  these  policy  statements  have  been 
incorporated  into  the  PBGC's 
regulations.  For  the  convenience  of  the 
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public,  the  PBGC  is  now  proposing  to 
codify  in  its  regulations  an  expanded 
version  of  the  remaining  penalty  policy 
statements.  Among  other  things,  this 
expanded  version  of  the  PBGC's  penalty 
policies  would  explain  in  general  terms 
the  meaning  of  "reasonable  cause"  for 
penalty  waivers  and  the  guidelines  for 
assessing  penalties  under  ERISA  section 
4071. 

DATES:  Comments  must  be  received  on 
or  before  March  13,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NfW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  Comments 
will  be  available  for  inspection  at  the 
PBGC's  Communications  and  Public 
Affairs  Department  in  Suite  240  at  the 
above  address  during  normal  business 
hoius. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  ].  Ashner,  Assistant  General 
Counsel,  or  Deborah  C.  Mxuphy, 
Attorney,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  Suite  340.  1200  K  Street,  NW., 
Washington,  DC  20005-^026,  202-326- 
4024.  (For  TTY/TTD  users,  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  The  PBGC 
administers  the  pension  plan 
termination  insurance  program  tmder 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 
When  a  single-employer  plan  terminates 
without  sufficient  assets  to  provide  all 
benefits,  the  PBGC  steps  in  to  ensure 
that  participants  and  beneficiaries 
receive  their  plan  benefits,  subject  to 
certain  legal  limits.  The  PBGC  also 
provides  financial  assistance  to 
multiemployer  plans  that  become 
unable  to  pay  benefits. 

ERISA  and  the  PBGC's  regulations 
require  the  payment  of  premiums  to  the 
PBGC  and  the  providing  of  certain 
information  to  the  PBGC  and  to  other 
persons.  To  promote  the  effective 
operation  of  the  insurance  program 
under  Title  IV,  ERISA  authorizes  the 
PBGC  to  assess  penalties  if  premiums 
are  paid  late  and  if  certain  notices  and 
other  material  information  are  not 
timely  provided.  (See  ERISA  sections 
4007  and  4071  and  the  PBGC's 
regtilations  on  Payment  of  Premiums  (29 
CFR  Part  4007)  and  Penalties  for  Failure 
to  Provide  Certain  Notices  or  Other 
Material  Information  (29  CFR  Part 
4071).)  The  PBGC  has  published  four 
notices  in  the  Federal  Register  since 


mid-1995  describing  its  penalty  policies 
imder  sections  4007  and  4071. 

This  proposed  rule  would  expand  and 
codify  the  policies  described  in  two  of 
those  notices:  those  published  July  18, 

1995  (60  FR  36837),  and  December  17, 

1996  (61  FR  66338).  (The  1995  notice  in 
tiun  replaced  an  earlier  penalty  policy 
notice  published  March  3, 1992  (at  57 
FR  7605).)  The  policy  guidance  would 
be  placed  in  appendices  to  the  premium 
payment  regulation  and  the  regulation 
on  Penalties  for  Failure  to  Provide 
Certain  Notices  or  Other  Material     ' 
Information.  In  addition,  the  PBGC's 
regulation  on  Rules  for  Administrative 
Review  of  Agency  Decisions  (29  CFR 
Part  4003)  would  be  amended  to  cover 
penalties  assessed  under  section  4071. 

The  policies  described  in  the  other 
two  notices  have  already  been  codified 
in  PBGC  regulations. 

•  The  PBGC's  regulations  on 
Termination  of  Single-Employer  Plans 
(29  CFR  Part  4041)  and  Missing 
Participants  (29  CFR  Part  4050)  reflect 
the  PBGC's  Statement  of  Policy 
published  March  14,  1997  (at  62  FR 
12521),  announcing  penalty  relief  for 
late  filing  of  post-distribution 
certifications  in  connection  with  a  plan 
termination. 

•  Section  4007.8  of  the  PBGC's 
premium  payment  regulation  reflects 
the  PBGC's  Statement  of  Policy 
published  December  2,  1996  (at  61  FR 
63874),  announcing  a  new  policy 
regarding  the  rate  at  which  premium 
penalties  accrue  (1  percent  or  5  percent 
per  month  depending  on  whether  the 
premium  underpayment  is  self- 
corrected). 

Thus,  once  the  amendments  in  this  rule 
became  effective,  all  of  the  PBGC's 
penalty  poUcies  under  sections  4007 
and  4071  would  be  in  the  Code  of 
Federal  Regulations.  (This  rule  does  not 
deal  with  penalties  under  ERISA  section 
4302,  which  applies  only  to  ■ 
multiemployer  plans.) 

This  rule  would  not  affect  the  use  of 
any  other  remedies  available  to  the 
PBGC  and  would  not  address  the 
settlement  of  legal  disputes  involving 
penalties,  either  alone  or  in  the  context 
of  other  legal  issues. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Although  the  PBGC  is  publishing  this 
rule  as  a  proposed  rule,  the  rule  is  not 
subject  to  notice  and  comment 
rulemaking  requirements  tmder  section 
553  of  the  Adininistrative  Procedure  Act 
because  it  deals  only  with  general 


statements  of  PBGC  policy  and  with 
PBGC  procedural  rules.  Because  no 
general  notice  of  proposed  rulemaking 
is  required,  the  Regtilatory  Flexibility 
Act  does  not  apply.  See  5  U.S.C.  601(2). 
603,  604. 

List  of  Subjects 

29  CFR  Part  4003 

Administrative  practice  and 
procedure,  Organization  and  functions 
(Government  agencies),  Pension 
insurance.  Pensions. 

29  CFR  Part  4007 

Penalties,  Pension  instuance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4071 

Penalties. 

For  the  reasons  given  above,  the  PBGC 
proposes  to  amend  29  CFR  parts  4003, 
4007,  and  4071  as  follows. 

PART  4003— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  DECISIONS 

1 .  The  authority  citation  for  part  4003 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(bH3). 

2.  In  §4003.1,  paragraph  (a)  is 
amended  by  removing  the  words  "(b)(1) 
through  (b)(4)"  and  adding  in  their 
place  the  words  "(b)(1)  through  {b)(5)" 
and  by  removing  the  words  "(b)(5) 
through  (b)(10)"  and  adding  in  their 
place  the  words  "(b)(6)  through  (b)(ll)"; 
paragraphs  (b)(5)  through  (b)(lO)  are 
redesignated  as  paragraphs  fb)(6) 
through  (b)(ll);  and  a  new  paragraph 
(b)(5)  is  added  to  read  as  follows: 

f  4003.1    Purpose  and  scope. 

*  *        *        »        » 

(b)  Scope.  *  *  * 

•  *        *        •        • 

(5)  Determinations  with  respect  to 
.  penalties  under  section  4071  of  ERISA. 

***** 

PART  4007— PAYMENT  OF  PREMIUMS 

3.  The  authority  citation  for  part  4007 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1303(a), 
1306.  1307. 

4.  In  §  4007.8,  the  introductory  text  of 
paragraph  (a)  is  amended  by  removing 
the  words  "The  charge  will  be  based 
on"  and  adding  in  their  place  the  words 
"The  amoimt  determined  under  this 
paragraph  (a)  will  be  based  on";  and 
paragraphs  (c)  and  (d)  are  revised  to 
read  as  follows: 

§  4007.8    Late  payment  penalty  charges. 

***** 
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(c)  Reasonable  cause  waivers.  The 
PBGC  will  waive  all  or  part  of  a  late 
pajmient  penalty  charge  if  the  PBGC 
determines  that  there  is  reasonable 
cause  for  the  late  payment.  Policy 
guidelines  for  applying  the  "reasonable 
cause"  standard  are  in  §§  32  through  35 
of  the  Appendix  to  this  part. 

(d)  Other  waivers.  The  PBGC  may 
waive  all  or  part  of  a  late  pajrment 
penalty  charge  in  other  circiunstances 
without  regard  to  whether  there  is 
reasonable  cause.  Policy  guidelines  for 
waivers  without  reasonable  cause  are  in 
§  31(b)(1),  (b)(3).  and  (b)(4)  of  the 
Appendix  to  this  part. 
***** 

5.  An  appendix  is  added  to  part  4007 
to  read  as  follows: 

Appendix  to  Part  4007— Policy 
Guidelines  on  Penalties 

Sec. 

General  Provisions 

1  What  is  the  purpose  of  this  Appendix? 

2  What  defm^  terms  are  used  in  this 
Appendix? 

3  What  is  the  purpose  of  a  premium 
penalty? 

Procedures 

11  What  are  the  basic  rules  for  assessing 
and  reviewing  premium  penalties? 

12  What  should  I  know  about  prelihiinary 
notices  of  premium  penalties? 

13  What  should  I  know  about  premium 
penalty  determinations? 

14  What  should  I  know  about  review  of 
premium  penalty  determinations? 

Premium  Penalty  Assessment 

21  What  are  the  rules  for  assessing  a 
premium  penalty? 

22  How  do  premium  penalties  apply  to 
small  plans? 

Waiver  Standards 

31  What  are  the  standards  for  waiving  a 
premium  penalty? 

32  What  is  "reasonable  cause"? 

33  What  kinds  of  facts  does  the  PBGC 
consider  in  determining  whether  there  is 
reasonable  cause  for  a  failure  to  pay  a 
premium? 

34  What  are  some  situations  that  might 
justify  a  "reasonable  cause"  waiver? 

3$    What  are  some  situations  that  might 
justify  a  partial  "reasonable  cause"  waiver? 

General  Provisions 

Section  1  What  Is  the  Purpose  of  this 
Appendix? 

This  appendix  sets  forth  principles  and 
guidelines  that  we  intend  to  follow  in 
assessing,  reviewing,  and  waiving  premium 
penalties.  However,  this  is  only  general 
policy  guidance.  Our  action  in  each  case  is 
guided  by  the  facts  and  circumstances  of  the 
case. 

Section  2  What  Defined  Terms  Are  Used  in 
This  Appendix? 

The  following  terms  are  defined  in  peul 
4001  of  this  chapter:  contributing  sponsor. 


ERISA,  PBGC,  person,  plan,  and  plan 
administrator.  In  addition,  in  this  appendix: 

(a)  Premium  penalty  means  a  penalty 
under  ERISA  section  4007  and  §4007.8  of 
this  part  for  failing  to  pay  all  or  part  of  a 
premium  on  time. 

(b)  Waiver  means  reduction  or  eUmination 
of  a  premium  penalty  that  is  being  or  has 
been  assessed. 

(c)  We  means  the  PBGC. 

(d)  You  means  (according  to  the  context)  — 

(1)  A  plan  administrator,  contributing 
sponsor,  or  other  person,  if  — 

(i)  The  person's  action  or  inaction  may  be 
the  basis  for  a  premium  penalty  assessment, 

(ii)  The  person  may  be  required  to  pay  the 
premium  penalty,  or 

(iii)  The  person  is  requesting  review  of  the 
premium  penalty;  or 

(2)  An  employee  or  agent  of,  or  advisor  to, 
any  of  these  persons. 

Section  3  What  Is  the  Purpose  of  a  Premium 
Penalty? 

The  basic  purpose  of  a  premium  penalty  is 
to  encourage  you  to  pay  premiums  on  time. 
Premium  penalties  should  be  fair,  simple, 
effective,  and  easy  to  administer. 
Therefore, — 

(a)  We  assess  a  lower  (one  percent) 
premium  penalty  if  you  correct  a  premium 
underpayment  yourself  before  we  issue  a 
written  notice  that  there  is  or  may  be  a 
premium  delinquency; 

(b)  We  assess  a  higher  (five  percent) 
premium  penalty  if  you  do  not  self-correct 
before  we  issue  a  notice;  and 

(c)  We  waive  premium  penalties,  in  whole 
or  in  part,  if  there  is  reasonable  cause  or  in 
other  appropriate  circumstances. 

Procedures 

Section  1 1  What  Are  the  Basic  Steps  for 
Assessing  and  Reviewing  Premium  Penalties? 

(a)  Overvjew.  There  are  typically  three 
steps  in  the  premium  penalty  assessment  and 
review  process: 

(1)  A  preliminary  notice  (discussed  in 
§  12),  which  gives  you  an  opportunity  to 
submit  information  relating  to  the  premium 
penalty  assessment,  or  to  simply  pay  the 
amount  owed; 

(2)  A  premium  penalty  determination 
(discussed  in  §  13)  that  assesses  the  premium 
penalty;  and 

(3)  A  review  of  the  premium  penalty 
determination  (discussed  in  §  14). 

(b)  Relationship  to  premium  procedures. 
(1)  When  we  assess  a  premium  penalty  for  a 
late  premium  payment,  the  late  payment 
often  has  already  been  made.  However,  if  the 
premium  has  not  been  paid  when  we  assess 
a  premium  penalty,  we  will  generally  assess 
and  review  the  premium  (and  any  related 
interest)  at  the  same  Urae  as  we  assess  and 
review  the  penalty.  Differences  in  premium 
penalty  procedures  depending  on  whether 
the  premium  has  or  has  not  been  paid  are 
noted  in  §§  12  and  13. 

(2)  A  premium  penalty  stops  accruing 
when  the  premium  is  paid. 

(c)  Debt  collection.  Our  regulation  on  Debt 
Collection  (29  CFR  Part  4903)  provides  that 
we  may  collect  amounts  that  you  owe  to  us 
(such  as  premium  penalties)  by  reducing 
other  amounts  that  the  government  owes  to 


you  (such  as  tax  refunds).  Procedures  under 
our  debt  collection  regulation  may  run 
separately  or  together  with  the  premiimi 
penalty  assessment  and  review  procedures. 

(d)  Decision-making  standards  and 
guidelines.  At  each  stage  of  the  premium 
penalty  assessment  and  review  process,  we 
evaluate  the  circumstances  by  the  same 
standards  and  apply  the  same  guidelines  in 
deciding  whether  to  assess  or  waive  a 
premium  penalty  and  how  much  the 
premium  penalty  should  be.  However,  we 
may  have  more  information  when  we  review 
a  premium  penalty  than  we  had  when  we 
originally  assessed  it,  and  that  may  make  our 
decision  on  review  different  from  our 
original  premium  penalty  determination. 

(e)  Providing  infonnation  to  the  PBGC.  (1) 
It  is  your  responsibility  to  raise  any  facts  and 
issues  that  you  want  us  to  consider  in  making 
premium  penalty  assessment  or  waiver 
decisions  and  to  support  your  contentions 
with  documentation  such  as  correspondence 
and  police,  fire,  or  insurance  reports.  If  you 
want  us  to  consider  infonnation  that  you 
believe  we  already  have  in  connection  with 
another  case,  you  should  identify  the 
information  specifically  enough  so  that  we 
can  determine  whether  we  have  the 
information,  locate  it  in  our  files,  and  review 
it. 

(2)  Since  premium  penalties  are  assessed 
for  paying  a  premium  late,  it  is  important 
that  you  bring  to  our  attention  any 
information  or  arguments  that  tend  to  show 
that  you  were  not  required  to  pay  a  premium 
or  that  you  paid  the  premium  on  time. 

(f)  Terminology.  There  is  a  slight  difference 
between  the  terminology  we  use  in  this 
appendix  and  the  terminology  we  use  in  our 
regulation  on  Rules  for  Administrative 
Review  of  Agency  Decisions  (29  CFR  Part 
4003),  which  governs  our  issuance  and 
review  of  premium  penalty  determinations: 

(1)  "Initial  determination"  in  the 
administrative  review  regulation  means  the 
same  as  "premium  penalty  determination"  in 
this  appendix,  and 

(2)  "Reconsideration  of  an  initial 
determination"  in  the  administrative  review 
regulation  means  the  same  as  "review  of  a 
premium  penalty  determination"  in  this 
appendix. 

Section  12    What  Should  I  Know  About 
Preliminary  Notices  of  Premium  Penalties? 

Before  we  make  a  premium  penalty 
determination,  we  want  you  to  have  an 
opportimity  to  give  us  any  information  you 
think  we  should  consider.  In  most  cases, 
therefore,  we  send  a  preliminary  notice  to  tell 
you  that  we  intend  to  assess  a  premium 
penalty  and  the  reason  for  the  premium 
penalty.  (In  some  cases,  we  may  skip  this 
preliminary  step — for  example,  if  we  contact 
you  by  telephone  to  discuss  the  matter  or  if 
we  need  to  make  the  assessment  quickly  in 
order  to  preserve  our  right  to  collect  the 
premium  penalty  in  court.)  You  may  respond 
to  a  preliminary  notice  by  submitting  any 
information  you  want  us  to  consider  before 
we  make  a  premium  penalty  determination. 
The  preliminary  notice  will  state  the  time 
within  which  you  should  respond  (typically 
30  days). 

(a)  If  premium  already  paid.  If,  by  the  time 
we  issue  a  preliminary  notice  stating  that  we 
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intend  to  assess  a  premium  penalty,  you  have 
already  paid  the  late  premium,  the  notice 
ordinarily  tells  you  the  amount  of  the 
premium  penalty  that  we  intend  to  assess. 
(The  notice  also  ordinarily  tells  you  the 
amount  of  any  interest  due  on  the  late 
premium.)  If  you  pay  the  amount  stated  in 
the  preliminary  notice  without  requesting 
relief,  that  is  the  end  of  the  matter. 

(b)  If  premium  not  already  paid.  If,  by  the 
time  we  issue  a  preliminary  notice  stating 
that  we  intend  to  assess  a  premium  penalty, 
you  have  not  already  paid  the  late  premium, 
the  notice  ordinarily  tells  you  the  amount  of 
premium  due  amd  the  amount  of  the 
premium  penalty  that  has  accrued  up 
through  the  date  of  the  preliminary  notice. 
(The  preliminary  notice  also  ordinarily  tells 
you  the  amc^nt  of  interest  that  has  accrued 
on  the  late  premium  up  through  the  date  of 
the  preliminary  notice.)  If  you  pay  the 
amount  stated  in  the  preliminary  notice 
within  30  days  after  the  date  of  the 
preliminary  notice  without  requesting  relief, 
that  is  the  end  of  the  matter.  If  you  do  not 
pay  the  amount  of  unpaid  premium  within 
30  days  after  the  date  of  the  preUminary 
notice,  the  premium  penalty  will  continue  to 
accrue  (subject  to  the  premium  penalty  cap). 

Section  1 3    What  Should  I  Know  About 
Premium  Penalty  Determinations? 

As  the  second  step  in  the  premium  penalty 
assessment  and  review  process — after  a 
■  preliminary  notice — we  make  a  premium 
penalty  determination  (unless,  in  response  to 
the  preliminary  notice,  you  pay  the  full 
premium  penalty  without  requesting  relief), 
(if  we  skip  the  preliminary  notice  step,  the 
premium  penalty  assessment  is  the  first  step 
in  the  process.)  The  premium  penalty 
determination  notifies  you  of  the  reason  for 
the  premium  penalty  (even  if  we  have 
already  issued  a  preliminary  notice  stating 
the  reason)  and  takes  into  account  any 
information  you  may  have  submitted  to  us  in 
response-)o  a  preliminary  notice.  We  also  tell 
you  when  and  where  to  send  your  payment, 
and  we  tell  you  about  requesting  review  of 
the  premium  penalty  determination. 
(Complete  rules  for  premium  penalty 
determinations  emd  for  requesting  review  are 
in  part  4003  of  this  chapter.) 

(a)  If  premium  already  paid.  If,  by  the  time 
we  issue  a  premium  penalty  determination, 
you  have  already  paid  the  late  premium,  the 
determination  tells  you  the  amount  of  the 
premium  penalty  that  we  are  assessing 
(taking  into  account  any  waiver  of  all  or  part 
of  the  premium  penalty)  and  how  we 
determined  the  amount  of  the  premium 
penalty.  (The  premium  penalty 
determination  also  ordinarily  tells  you  the 
amount  of  any  interest  due  on  the  late 
premium.)  If  you  pay  the  amount  stated  in 
the  premium  penalty  determination  without 
requesting  review,  that  is  the  end  of  the 
matter. 

(b)  If  premium  not  already  paid.  If,  by  the 
time  we  issue  a  premium  penalty 
determination,  you  have  not  already  paid  the 
late  premium,  the  premium  penalty 
determination  tells  you  the  amount  of 
premium  due  and  the  amount  of  the 
premium  penalty  that  has  accrued  up 
through  the  date  of  the  premium  penalty 


determination.  (The  premium  penalty 
determination  also  ordinarily  tells  you  the 
amount  of  interest  that  has  accrued  on  the 
late  premium  up  through  the  date  of  the 
premium  penalty  determination.)  If  you  pay 
the  amount  stated  in  the  premium  penalty 
determination  within  30  days  after  the  date 
of  the  premium  penalty  determination 
without  requesting  review,  that  is  the  end  of 
the  matter.  If  you  do  not  pay  the  amount  of 
unpaid  premium  within  30  days  after  the 
date  of  the  premium  penalty  determination, 
the  premium  penalty  will  continue  to  accrue 
(subject  to  the  premium  penalty  cap). 

Section  1 4     What  Should  I  Know  About 
Review  of  Premium  Penalty  Determinations? 

(a)  Timing.  (1)  General  rule.  In  general,  you 
must  request  review  of  a  premium  penalty 
determination  within  30  days  after  the  date 
of  the  determination;  if  you  do  not  do  so,  the 
determination  becomes  effective,  and  we  may 
take  steps  to  collect  the  premium  penalty.  In 
addition,  you  may  not  be  able  to  raise  in 
court  some  legal  defenses  that  you  might 
have  against  collection  of  the  premium 
penalty,  because  you  have  foiled  to  exhaust 
administrative  remedies.  (In  some  cases,  the 
30-day  limitation  for  requesting  review  may 
be  extended  or  waived.  See  §§  4003.4  and 
4003.5  of  the  administrative  review 
regulation.  If  we  notify  you  that  we  may 
attempt  to  collect  a  debt  resulting  from  a 
premium  penalty  determination  by  referring 
it  for  offset  against  federal  payments  that  may 
be  due  you,  you  will  have  at  least  60  days 

to  request  review.  See  §  4003.32  of  the 
administrative  review  regulation.) 

(2)  Determinations  effective  immediately. 
We  may,  in  our  discretion,  make  a  premium 
penalty  determination  effective  on  the  date 
we  issue  it — for  example,  if  our  ability  to 
bring  a  col1>H:tion  action  in  court  is  about  to 
be  cut  off  L^  the  statute  of  limitations.  If  we 
make  a  premium  penalty  determination 
effective  immediately,  you  are  not  required  to 
request  review  by  us  in  order  to  exhaust  your 
administrative  remedies.  This  means  that  you 
have  the  right  to  raise  legal  defenses  agaiifst 
collection  of  the  premium  penalty  in  court 
even  if  you  do  not  request  that  we  review  the 
determination.  (See  §4003. 22(b)  of  the 
administrative  review  regulation.)  If  you  do 
request  review  by  the  PBGC,  we  may  review 
the  determination. 

(b)  Review  of  determination.  If  you  request 
review  of  a  premium  penalty  determination 
within  the  required  time,  we  review  the 
determination  and  notify  you  of  the  results 
of  the  review.  This  review  takes  into  account 
any  information  you  may  have  submitted  to 
us  in  response  to  a  preliminary  notice  or  a 
premium  penalty  determination  notice  or 
with  your  request  for  review. 

'  (c)  Premium  penalty  accrual  during  review. 
Requesting  review  of  a  premium  penalty  does 
not  make  the  premium  penalty  stop  accruing. 
A  premium  penalty  stops  accruing  on  the 
date  when  you  pay  the  premium  or,  if  you 
pay  the  premium  within  30  days  after  the 
date  of  a  PBGC  bill  for  the  premium,  on  the 
date  of  the  bill.  In  addition,  if  you  request 
review  of  a  premium  penalty,  we  may  waive 
the  portion  of  the  premium  penalty  that 
accrues  during  review  if  you  make  a  non- 
ftivolous  argument  that  you  were  not 


required  to  pay  the  premium,  as  described  in 
§  31(b)(4)  of  this  Appendix. 

Premium  Penalty  Assessment 

Section  21  What  Are  the  Rules  for  Assessing 
a  Premium  Penalty? 

The  rules  for  assessing  a  premium  penalty 
are  in  §4007.8  of  this  part.  A  premium 
penalty  is  assessed  for  failure  to  pay  a 
premium  on  time.  In  general,  the  amount  of 
a  premium  penalty  is  based  on  the  number 
of  months  from  the  due  date  to  the  date  of 
payment,  subject  to  a  floor  of  S25  and  a 
ceiling  of  100  percent  of  the  unpaid 
premium.  The  premium  penalty  rate  is 
generally — 

(a)  1  percent  per  month  (for  all  months)  on 
any  amount  of  unpaid  premium  that  you  pay 
on  or  before  the  date  we  issue  a  written 
notice  that  there  is  or  may  be  a  premium 
delinquency  (e.g.,  a  premium  bill,  a  letter 
initiating  a  premium  compliance  review,  or 
a  letter  questioning  a  failure  to  make  a 
premium  filing),  or 

(b)  5  percent  per  month  (for  all  months)  on 
any  amount  of  unpaid  premium  that  you  pay 
after  that  date. 

Section  22  How  Do  Premium  Penalties  Apply 
to  Small  Plans? 

Since  small  plan  premiums  are  generally 
lower  than  large  plan  premiums,  premium 
penalties  are  also  generally  lower  for  small 
plans  than  for  large  plans.  This  is  because 
premium  penalties  accrue  (each  month)  as  a 
percentage  of  your  premium  underpayment. 

Waiver  Standards 

Section  31  What  Are  the  Standards  for 
Waiving  a  Premium  Penalty? 

(a)  Facts  and  circumstances.  In  deciding 
whether  to  waive  a  premium  penalty  in 
whole  or  in  part,  we  consider  the  facts  and 
circumstances  of  each  case. 

(b)  Waivers.  (1)  Provisions  of  law.  We 
waive  all  or  part  of  a  premium  penalty  if  a 
statute  or  regulation  requires  that  we  do  so. 
For  example.  ERISA  section  4007(b)  and 

§  4007.8(b)  of  this  part  provide  for  a  waiver 
in  certain  circumstances  involving  business 
hardship;  §4007.8(0  and  (g)  of  this  part 
provides  for  waivers  if  certain  "safe  harbor" 
tests  are  met;  and  §  4007.8(e)  of  this  part 
provides  for  a  waiver  of  any  premiiun 
penalty  that  accrues  after  the  date  of  a 
premium  bill  if  you  pay  the  premium  within 
30  days  after  the  date  of  the  bill. 

(2)  Reasonable  cause.  We  waive  a  premium 
penalty  if  you  show  reasonable  cause  for  a 
failure  to  pay  a  premium  on  time.  See  §§  32 
through  35  for  guidelines  on  "reasonable 
cause"  waivers.  If  there  is  reasonable  cause 
for  only  part  of  a  failure  to  pay  a  premium, 
we  waive  the  premium  penalty  only  for  that 
part.  In  determining  whether  "reasonable 
cause"  exists,  we  do  not  consider  either — 

(i)  The  likelihood  or  cost  of  collecting  the 
premium  penalty,  or 

(ill  The  costs  and  risks  of  enforcing  the 
premium  penalty  by  litigation. 

(3)  Erroneous  legal  interpretations.  We  may 
waive  all  or  part  of  a  premium  penalty  if  the 
failure  to  pay  a  premium  on  time  that  gives 
rise  to  the  premium  penalty  is  based  on  your 
reliance  on  an  erroneous  interpretation  of  the 
law. 
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(i)  If  you  disclose  the  interpretation  to  us. 
If  a  bilure  to  pay  a  premium  on  time  results 
from  your  reliance  on  an  erroneous 
interpretation  of  the  law,  we  will  waive  a 
premium  penalty  that  arises  ffom  the  failure 
if  you  promptly  and  adequately  call  our 
attention  to  the  interpretation  and  the 
relevant  facts,  and  the  erroneous 
interpretation  is  not  frivolous.  If  the 
interpretation  affects  a  filing  that  you  make 
with  us,  you  should  call  our  attention  to  the 
interpretation  with  the  filing.  If  you  rely  on 
the  interpretation  to  justify  not  making  a 
filing  with  us,  you  should  call  our  attention 
to  the  interpretation  in  a  notice  submitted  to 
us  by  the  time  and  in  the  manner  prescribed 
for  the  filing  not  made. 

(ii)  If  you  do  not  disclose  the  interpretation 
to  us.  If  a  failure  to  pay  a  premium  on  time 
results  from  your  reliance  on  an  erroneous 
interpretation  of  the  law,  and  you  do  not 
promptly  and  adequately  call  our  attention  to 
the  interpretation  and  the  relevant  facts,  we 
may  nevertheless  waive  a  p^remium  penalty 
if  the  weight  of  authority  supporting  the 
interpretation  is  substantial  in  relation  to  the 
weight  of  opposing  authority  and  it  is 
reasonable  for  you  to  rely  on  the 
interpretation. 

(4)  Pendency  of  review.  If  you  request 
review  of  a  premium  penalty  (as  described  in 
§  14  of  this  Appendix),  and  you  make  a  non- 
frivolous  argument  in  your  request  for  review 
that  you  were  not  required  to  pay  the 
premium,  we  waive  the  portion  of  the 
premium  penalty  that  accrues  during  the 
review  process.  (If  you  make  a  non-frivolous 
argument  that  you  were  not  required  to  pay 

a  portion  of  the  premium,  we  apply  this  rule 
to  that  portion.) 

(5)  Other  circumstances.  We  may  waive  all 
or  part  of  a  premium  penalty  in  other 
circumstances  if  we  determine  that  it  is 
appropriate  to  do  so.  We  intend  to  exercise 
this  waiver  authority  only  in  narrow 
circumstances,  primarily  if  we  determine  that 
assessing  a  premium  penalty,  or  assessing  the 
full  amount  of  a  premium  penalty,  would  be 
inconsistent  with  the  purposes  of  Title  TV  of 
ERISA.  For  example — 

(i)  We  may  waive  all  or  part  of  a  premium 
penalty  if  a  premium  underpayment  reflected 
on  a  premium  form  is  insignificant  and  is 
caused  by  an  inadvertent  mathematical  error 
(such  as  a  transposition  of  digits)  on  the 
form.  In  determining  whether  and  to  what 
extent  to  grant  a  waiver  in  a  case  of  this  kind, 
we  consider  such  (actors  as  how  insignificant 
the  underpayment  is,  whether  you  have  a 
history  of  compliance,  and  whether  the 
underpayment  results  from  an  isolated  error 
rather  than  from  a  number  of  errors. 

(ii)  We  may  waive  all  or  part  of  a  premium 
penalty  if  the  law  changes  shortly  before  the 
date  a  premium  payment  is  due  and  the 
premiimi  payment  that  you  make  by  the  due 
date  would  have  been  correct  under  the  law 
as  in  effect  before  the  change.  In  determining 
whether  and  to  what  extent  to  grant  a  waiver 
in  a  case  of  this  kind,  we  consider  such 
Actors  as  the  length  of  time  between  the 
change  in  the  law  and  the  premium  due  date, 
the  nature  and  timing  of  any  publicity  given 
to  the  change  in  the  law,  the  complexity  of 
the  legal  issues,  and  yoiu*  general  fomiliarity 
with  those  issues. 


(c)  Action  or  inaction  of  outside  parties.  If 
an  accountant,  actuary,  lawyer,  pension 
consultant,  or  other  individual  or  firm  that  is 
not  part  of  your  organization  assists  you  in 
complying  with  PBGC  requirements,  we 
apply  our  waiver  authority  as  if  the  outside 
individual  or  firm  were  part  of  your 
organization,  as  described  in  §  32(c)  of  this 
Appendix. 

Section  32    What  Is  "Reasonable  Cause"? 

(a)  General  rule.  In  general,  there  is 
"reasonable  cause"  for  a  failure  to  pay  a 
premium  on  time  to  the  extent  that — 

(1)  The  failure  arises  from  circumstances 
beyond  your  control,  and 

(2)  You  could  not  avoid  the  failure  by  the 
exercise  of  ordinary  business  care  and 
prudence. 

(b)  Overlooking  legal  requirements. 
Overlooking  legal  requirements  does  not 
constitute  reasonable  cause. 

(c)  Action  or  inaction  of  outside  parties.  In 
some  cases  an  accountant,  actuary,  lawyer, 
pension  consultant,  or  other  individual  or 
firm  that  is  not  part  of  your  organization  may 
assist  you  in  complying  with  PBGC 
requirements.  If  the  outside  individual's  or 
firm's  action,  inaction,  or  advice  causes  or 
contributes  to  a  failure  to  pay  a  premium  on 
time,  our  analysis  is  generally  the  same  as  if 
the  outside  individual  or  firm  were  part  of 
your  organization.  (In  the  case  of  an  outside 
individual  who  is  part  of  a  firm,  we  generally 
consider  both  the  individual  and  the  firm  to 
be  part  of  your  organization.)  Thus,  if  a 
failure  to  pay  a  premium  on  time  arises  from 
circumstances  within  the  control  of  the 
outside  individual  or  firm,  or  could  be 
avoided  by  the  exercise  of  ordinary  business 
care  and  prudence  by  the  outside  individual 
or  firm,  there  is  generally  no  reasonable 
cause  for  the  failure.  The  fact  that  you 
exercised  care  and  prudence  in  selecting  and 
monitoring  the  outside  individual  or  firm  is 
not  a  basis  for  a  reasonable  cause  waiver. 
(However,  you  may  have  recourse  against  the 
outside  individual  or  firm.) 

(d)  Size  of  organization.  If  an  organization 
or  one  or  more  of  its  employees  is 
resp>onsible  for  taking  action,  the  size  of  the 
organization  may  affect  what  ordinary 
business  care  and  prudence  would  require. 
For  example,  ordinary  business  care  and 
prudence  would  typically  require  a  larger 
organization  to  establish  more 
comprehensive  backup  procedures  than  a 
smaUer  organization  for  dealing  with 
situations  such  as  computer  failure,  the  loss 
of  important  records,  and  the  inability  of  an 
individual  to  carry  out  assigned 
responsibilities.  Thus,  there  may  be 
reasonable  cause  for  a  small  organization's 
failure  to  pay  a  premium  on  time  even 
though,  if  the  organization  were  larger,  the 
exercise  of  ordinary  business  care  and 
prudence  would  have  avoided  the  failure. 

(e)  Amount  of  premium  underpayment.  In 
general,  the  larger  a  premium,  the  more  care 
and  prudence  you  should  use  to  make  sure 
that  you  pay  it  on  time.  Thus,  there  may  be 
reasonable  cause  for  a  small  underpayment 
even  though,  under  the  same  circimistances, 
we  would  conclude  that  a  larger 
underpayment  could  have  been  avoided  by 
the  exercise  of  ordinary  business  care  and 
prudence. 


Section  33     What  Kinds  of  Facts  Does  the 
PBGC  Consider  in  Determining  Whether 
There  is  Reasonable  Cause  for  a  Failure  to 
Pay  a  Premium? 

In  determining  whether  a  failure  to  pay  a 
premium  on  time  arose  from  circumstances 
beyond  your  control  and  whether  you  could 
have  avoided  the  failure  by  the  exercise  of 
ordinary  business  care  and  prudence — and 
thus  whether  waiver  of  a  premium  penalty 
for  reasonable  cause  is  appropriate — we 
consider  facts  such  as  the  following: 

(a)  What  event  or  circumstance  caused  the 
underpayment  and  when  the  event  happened 
or  the  circumstance  arose.  The  dates  you  give 
should  clearly  correspond  with  the 
underpayment  upon  which  the  premium 
penalty  is  based. 

(b)  How  that  event  or  circumstance  kept 
you  frtjm  paying  the  premium  on  time.  The 
explanation  you  give  should  relate  directly  to 
the  failure  to  pay  a  premium  that  is  the 
subject  of  the  premium  penalty. 

(c)  Whether  the  event  or  circumstance  was 
beyond  your  control. 

(d)  Whether  you  could  have  anticipated  the 
event  or  circumstance. 

(e)  How  you  responded  to  the  event  or 
circumstance,  including  what  steps  you  took 
(and  how  quickly  you  took  them)  to  pay  the 
premium  and  how  you  conducted  other 
business  affairs.  Knowing  how  you 
responded  to  the  event  or  circumstance  may 
help  us  determine  what  degree  of  business 
care  and  prudence  you  were  capable  of 
exercising  during  that  period  and  thus 
whether  the  failure  to  pay  the  premium  could 
or  could  not  have  been  avoided  by  the 
exercise  of  ordinary  business  care  and 
prudence. 

Section  34    What  Are  Some  Situations  That 
Might  Justify  a  "Reasonable  Cause"  Waiver? 

The  following  examples  illustrate  some  of 
the  reasons  often  given  for  failures  to  pay 
premiums  for  which  we  may  assess  penalties. 
The  situation  described  in  each  example  may 
constitute  reasonable  cause,  and  each 
example  lists  factors  we  consider  in 
determining  whether  to  grant  a  premium 
penalty  waiver  for  reasonable  cause  in  a  case 
of  that  kind. 

(a)  An  individual  with  responsibility  for 
talcing  action  was  suddenly  and 
unexpectedly  absent  or  unable  to  act.  We 
consider  such  factors  as  the  following:  the 
nature  of  the  event  that  caused  the 
individual's  absence  or  inability  to  act  (for 
example,  the  resignation  of  the  individual  or 
the  death  or  serious  illness  of  the  individual 
or  a  member  of  the  individual's  immediate 
family);  the  size  of  the  organization  and  what 
kind  of  backup  procedures  it  had  to  cope 
with  such  events;  how  close  the  event  was 
to  the  deadline  that  was  missed;  how  abrupt 
and  unanticipated  the  event  was;  how  the 
individual's  absence  or  inability  to  act 
prevented  compliance;  how  expensive  it 
would  have  been  to  comply  without  the 
absent  individual;  whether  and  how  other 
business  operations  and  obligations  were 
affected;  how  quickly  and  prudently  a 
replacement  for  the  absent  individual  was 
selected  or  other  arrangements  for 
compliance  were  made;  and  how  quickly  a 
replacement  for  the  absent  individual  took 
appropriate  action. 
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(b)  A  fire  or  other  casualty  or  natural 
disaster  destroyed  relevant  records  or 
prevented  compliance  in  some  other  way.  We 
consider  such  factors  as  the  following:  the 
nature  of  the  event;  how  close  the  event  was 
to  the  deadline  that  was  missed;  how  the 
event  caused  the  failure  to  pay  the  premium; 
whether  other  efforts  were  made  to  get 
needed  information;  how  expensive  it  would 
have  been  to  comply;  and  how  you 
responded  to  the  event. 

(c)  You  reasonably  relied  on  erroneous  oral 
or  written  advice  given  by  a  PBGC  employee. 
We  consider  such  factors  as  the  following: 
whether  there  was  a  clear  relationship 
between  your  situation  and  the  advice 
sought;  whether  you  provided  the  PBGC 
employee  with  adequate  and  accurate 
Information;  and  whether  the  surrounding 
circumstances  should  have  led  you  to 
question  the  correctness  of  the  advice  or 
information  provided. 

(d)  You  were  unable  to  obtain  information 
(including  records  and  calculations)  needed 
to  comply.  We  consider  such  factors  as  the 
following:  what  information  was  needed; 
why  the  information  was  unavailable;  when 
and  how  you  discovered  that  the  information 
was  not  available;  what  attempts  you  made 
to  get  the  information  or  reconstruct  it 
through  other  means;  and  how  much  it 
would  have  cost  to  comply. 

Section  35     What  Are  Some  Situations  That 
Might  Justify  a  Partial  "Reasonable  Cause" 
Waiver? 

(a)  Assume  that  a  fire  destroyed  the  records 
needed  to  compute  a  premium  payment.  If  in 
the  exercise  of  ordinary  business  care  and 
prudence  it  should  take  you  one  month  to 
reconstruct  the  records  and  pay  the  premium, 
but  the  payment  was  made  two  months  late, 
it  might  be  appropriate  to  waive  that  part  of 
the  premium  penalty  attributable  to  the  first 
month  the  payment  was  late,  but  not  the  part 
attributable  to  the  second  month. 

(b)  Assume  that  a  plan  administrator 
xxnderpaid  the  plan's  flat-rate  premium 
because  of  reasonable  reliance  on  erroneous 
advice  from  a  PBGC  employee,  and  also 
underpaid  the  plan's  variable-rate  premium 
because  the  plan  actuary  used  the  wrong 
interest  rate.  A  PBGC  audit  revealed  both 
errors.  The  PBGC  billed  the  plan  for  a 
premium  penalty  of  S5,000 — $1,000  for 
underpayment  of  the  flat-rate  premium  and 
$4,000  for  underpayment  of  the  variable-rate 
premium.  The  plan  administrator  requested  a 
waiver  of  the  premium  penalty.  While  the 
erroneous  PBGC  advice  constituted 
reasonable  cause  for  underpaying  the  flat-rate 
premium,  there  was  no  showing  of 
reasonable  cause  for  the  error  in  the  variable- 
rate  premium.  Therefore,  we  would  waive 
only  the  part  of  the  premium  penalty  based 
on  underpayment  of  the  flat-rate  portion  of 
the  premium  ($1,000). 

PART  4071— PENALTIES  FOR 
FAILURE  TO  PROVIDE  CERTAIN 
NOTICES  OR  OTHER  MATERIAL 
INFORMATION 

6.  The  authority  citation  for  part  4071 
is  revised  to  read  as  follows: 


Authority:  28  U.S.C.  2461  note;  29  U.S.C. 
1302(b)(3),  1371. 

7.  Section  4071.1  is  amended  by 
adding  at  the  end  of  the  section  the 
following  sentence: 

§  4071 .1     Purpose  and  scope. 

*  *  *  This  part  also  provides  policy 
guidelines  for  assessing  and  reviewing 
penalties  under  ERISA  section  4071. 

8.  A  new  §4071.4  and  a  new 
appendix  are  added  to  part  4071  to  read 
as  follows: 

§  4071 .4    Assessment  and  review  of 
penalties. 

Policy  guidelines  for  assessing, 
reviewing,  and  waiving  penalties  under 
ERISA  section  4071  are  in  the  Appendix 
to  this  part. 

Appendix  to  Part  4071— Policy 
Guidelines  on  Penalties 

Sec. 

General  Provisions 

1  \yhat  is  the  purpose  of  this  Appendix? 

2  What  defined  terms  are  used  in  this 
Appendix? 

3  What  is  the  purpose  of  an  information 
penalty? 

Procedures 

11  What  are  the  basic  rules  for  assessing 
and  reviewing  information  penalties? 

12  What  should  I  know  about  preliminary 
notices  of  information  penalties? 

13  What  should  I  know  about  information 
penalty  determinations? 

14  What  should  I  know  about  review  of 
information  penalty  determinations? 

Information  Penalty  Assessment 

21  Where  can  I  find  the  general  principles 
that  the  PBGC  follows  in  assessing 
information  penalties  and  how  the  PBGC 
applies  those  principles  to  specific  cases? 

22  What  are  the  general  principles  that  the 
PBGC  follows  in  deciding  whether  to 
assess  an  information  penalty  and,  if  so, 
the  amount  or  rate  of  information  penalty 
to  assess? 

23  What  aggravating  factors  does  the  PBGC 
consider? 

24  What  mitigating  factors  does  the  PBGC 
consider? 

25  What  if  multiple  persons  must  give  a 
notice? 

26  What  if  multiple  persons  must  get  a 
notice? 

27  What  if  a  single  event  or  circumstance 
leads  to  multiple  failures  to  provide 
section  4071  information? 

28  What  special  guidance  is  there  for 
specific  types  of  cases? 

Waiver  Standards 

31  What  are  the  standards  for  waivingan 
information  penalty? 

32  What  is  "reasonable  cause"? 

33  What  kinds  of  facts  does  the  PBGC 
consider  in  determining  whether  there  is 
reasonable  cause  for  a  failure  to  provide 
section  4071  information? 

34  What  are  some  situations  that  might 
justify  a  "reasonable  cause"  waiver? 


35    What  is  a  situation  that  might  justify  a 
partial  "reasonable  cause"  waiver? 

General  Provisions 

Section  1     What  Is  the  Purpose  of  This 
Appendix? 

Section  4071  of  ERISA  authorizes  us  to 
assess  a  penalty  if  you  do  not  provide  certain 
notices  or  other  material  information  within 
the  time  limit  specified  in  ERISA  or  in  PBGC 
regulations.  Some  of  the  notices  and  other 
material  information  covered  by  section  4071 
have  to  be  provided  to  us,  and  some  have  to 
be  provided  to  other  parties,  such  as  plan 
participants.  This  appendix  sets  forth 
principles  and  guidelines  that  we  intend  to 
follow  in  assessing,  reviewing,  and  waiving 
information  penalties.  However,  this  is  only 
general  policy  guidance.  Our  action  in  each 
case  is  guided  by  the  facts  and  circumstances 
of  the  case. 

Section  2    What  Defined  Terms  are  Used  in 
This  Appendix? 

The  following  terms  are  defined  in  part 
4001  of  this  chapter:  contributing  sponsor, 
controlled  group,  employer,  ERISA.  PBGC, 
person,  plan,  plan  administrator,  and 
standard  termination.  In  addition,  in  this 
appendix: 

(a)  Information  penalty  means  a  penalty 
under  ERISA  section  4071  for  failing  to 
provide  section  4071  information  on  time. 

(b)  Section  4071  information  means  any 
notice  or  other  material  information  that  you 
are  required  to  provide  to  us  or  to  another 
party  under  subtitles  A-D  of  title  IV  of 
ERISA,  or  under  section  302(fl(4)  or  307(e)  of 
Title  I  of  ERISA,  or  under  PBGC  regulations 
implementing  any  of  these  provisions. 
Whether  a  particular  item  of  information  is 
"material"  depends  on  the  facts  and 
circumstances. 

(c)  Waiver  means  reduction  or  elimination 
of  an  information  penalty  that  is  being  or  has 
been  assessed. 

(d)  We  means  the  PBGC. 

(e)  you  means  (according  to  the  context) — 

(1)  A  plan  administrator,  contributing 
sponsor,  or  other  person,  if — 

(i)  The  person's  action  or  inaction  may  be 
the  basis  for  an  information  penalty 
assessment. 

(ii)  The  person  may  be  required  to  pay  the 
information  penalty,  or 

(iii)  The  person  is  requesting  review  of  the 
information  penalty;  or 

(2)  An  employee  or  agent  of,  or  advisor  to, 
any  of  these  persons. 

Section  3     What  Is  the  Purpose  of  an 
Information  Penalty? 

The  basic  purpose  of  an  information 
penalty  is  to  encourage  you  to  provide 
section  4071  information  on  time. 
Information  penalties  should  be  fair,  simple, 
effective,  and  easy  to  administer.  Therefore — 

(a)  We  assess  lower  information  penalties 
for  plans  of  small  businesses  and  for  failures 
to  provide  section  4071  information  that  are 
speedily  corrected; 

(b)  We  assess  higher  information  penalties 
if  the  facts  and  circumstances  warrant  it;  and 

(c)  We  waive  information  penalties,  in 
whole  or  in  part,  if  there  is  reasonable  cause 
or  in  other  appropriate  circumstances. 
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Procedures 

Section  1 1     What  Are  the  Basic  Steps  for 
Assessing  and  Reviewing  Information 
Penalties? 

(a)  Ovenriew.  There  are  typically  three 
steps  in  the  information  penalty  assessment 
and  review  process: 

(1)  A  preliminary  notice  (discussed  in 
§  12),  which  gives  you  an  opportunity  to 
submit  information  bearing  on  the 
information  penalty  assessment: 

(2)  An  information  penalty  determination 
(discussed  in  §  13)  that  assesses  the 
infonnation  penalty;  and 

(3)  A  review  of  the  information  penalty 
determination  (discussed  in  §  14). 

(b)  Debt  collection.  Our  regulation  on  Debt 
Collection  (29  CFR  Part  4903)  provides  that 
we  may  collect  amounts  that  you  owe  to  us 
(such  as  information  penalties)  by  reducing 
other  amounts  that  the  government  owes  to 
you  (such  as  tax  refunds).  Procedures  under 
our  debt  collection  regulation  may  mn 
separately  or  together  with  the  information 
penalty  assessment  and  review  procedures. 

(c)  Decision-making  standards  and 
guidelines.  At  each  stage  of  the  infonnation 
penalty  assessment  and  review  process,  we 
evaluate  the  circimistances  by  the  same 
standards  and  apply  the  same  guidelines  in 
deciding  whether  to  assess  or  waive  an 
infonnation  penalty  and  how  much  the 
infonnation  penalty  should  be.  However,  we 
may  have  more  Information  when  we  review 
an  information  penalty  than  we  had  when  we 
originally  assessed  it.  and  that  may  make  our 
decision  on  review  different  from  our 
original  information  penalty  determination. 

(d)  Providing  information  to  the  PBGC.  (1) 
It  is  your  responsibility  to  raise  any  facts  and 
issues  that  you  want  us  to  consider  in  making 
information  penalty  assessment  or  waiver 
decisions  and  to  support  your  contentions 
with  documentation  such  as  correspondence 
and  police,  fire,  or  insurance  reports.  If  you 
want  us  to  consider  information  that  you 
believe  we  already  have  in  connection  with 
another  case,  you  should  identify  the 
information  specifically  enough  so  that  we 
can  determine  whether  we  have  the 
infonnation,  locate  it  in  our  files,  and  review 
it. 

(2)  Since  information  penalties  are 
assessed  for  providing  section  4071 
information  late,  it  is  important  that  you 
bring  to  our  attention  any  information  .or 
arguments  that  tend  to  show  that  you  were 
not  required  to  provide  the  section  4071 
information  or  that  you  provided  the  section 
4071  information  on  time. 

(e)  Terminology.  There  is  a  slight 
difference  between  the  terminology  we  use  in 
this  appendix  and  the  terminology  we  use  in 
our  regulation  on  Rul»  for  Administrative 
Review  of  Agency  Decisions  (29  CFR  Part 
4003),  which  governs  our  issuance  and 
review  of  information  penalty 
determinations: 

(1)  "Initial  determination"  in  the 
administrative  review  regulation  means  the 
same  as  "information  penalty  determination" 
in  this  appendix,  and 

(2)  "Reconsideration  of  an  initial 
determination"  in  the  administrative  review 
regulation  means  the  same  as  "review  of  an 


infonnation  penalty  determination"  in  this 
appendix. 

Section  1 2    What  Should  J  Know  About 
Preliminary  Notices  of  Information  Penalties? 

Before  we  make  an  information  penalty 
determination,  we  want  you  to  have  an 
opportunity  to  give  us  any  information  you 
think  we  should  consider.  In  most  cases, 
therefore,  we  send  a  preliminary  notice  to  tell 
you  that  we  intend  to  assess  an  information 
penalty  and  the  reason  for  the  information 
penalty.  (In  some  cases,  we  may  skip  this 
preliminary  step — for  example,  if  we  contact 
you  by  telephone  to  discuss  the  matter  or  if 
we  need  to  make  the  assessment  quickly  in 
order  to  preserve  our  right  to  collect  the 
information  penalty  in  court.)  You  may 
respond  to  a  preliminary  notice  by 
submitting  any  information  you  want  us  to 
consider  before  we  make  an  information 
penalty  determination.  The  preliminary 
notice  will  state  the  time  within  which  you 
should  respond  (typically  30  days). 

(a)  If  section  4071  information  already 
provided.  If,  by  the  time  we  issue  a 
preliminary  notice  stating  that  we  intend  to 
assess  an  information  penalty,  you  have 
already  provided  the  late  section  4071 
information,  the  notice  ordinarily  tells  you 
the  amount  of  the  information  penalty  that 
we  intend  to  assess.  If  the  preliminary  notice 
states  an  amount  of  information  penalty  and 
you  pay  the  amount  stated  in  the  preliminary 
notice  without  requesting  relief,  that  is  the 
end  of  the  matter. 

(b)  If  section  4071  information  not  already 
provided.  If,  by  the  time  we  issue  a 
preliminary  notice  stating  that  we  intend  to 
assess  an  information  penalty,  you  have  not 
already  provided  the  late  section  4071 
information,  the  notice  ordinarily  tells  you 
the  rate  of  penalty  that  we  intend  to  assess. 
Providing  the  section  4071  infonnation  will 
cut  off  further  accrual  of  the  information 
penalty. 

Section  13    What  Should  I  Know  About 
Information  Penalty  Determinations? 

As  the  second  step  in  the  information 
penalty  assessment  and  review  process — after 
a  preliminary  notice — we  make  an 
information  penalty  determination  (unless,  in 
response  to  a  preliminary,jiotice  that  states 
an  amount  of  information  penalty,  you  pay 
the  full  information  penalty  without 
requesting  relief).  (If  we  skip  the  preliminary 
notice  step,  the  information  penalty 
assessment  is  the  first  step  in  the  process.) 
The  infonnation  penalty  determination 
notifies  you  of  the  reason  for  the  information 
penalty  (even  if  we  have  already  issued  a 
preliminary  notice  stating  the  reason)  and 
takes  into  account  any  information  you  may 
have  submitted  to  us  in  response  to  a 
preliminary  notice.  We  also  tell  you  when 
and  where  to  send  your  payment,  and  we  tell 
you  about  requesting  review  of  the 
infonnation  penalty  determination. 
(Complete  rules  for  information  penalty 
determinations  and  for  requesting  review  are 
in  part  4003  of  this  chapter.) 

(a)  If  section  4071  information  already 
provided.  If,  by  the  time  we  issue  an 
information  penalty  determination,  you  have 
already  provided  the  late  section  4071 


information,  the  determination  tells  you  the 
amount  of  the  information  penalty  that  we 
are  assessing  (taking  into  account  any  waiver 
of  all  or  part  of  the  information  penalty)  anc^ 
how  we  determined  the  amount  of  the 
information  penalty.  If  the  information 
penalty  determination  states  an  amount  of 
information  penalty  and  you  pay  the  amount 
stated  in  the  infonnation  penalty 
determination  without  requesting  review, 
that  is  the  end  of  the  matter. 

(b)  If  section  4071  information  not  already 
provided.  If,  by  the  time  we  issue  an 
information  penalty  determination,  you  have 
not  already  provided  the  late  section  4071 
information,  the  determination  ordinarily 
teUs  you  the  rate  of  penalty  we  intend  to 
assess.  Providing  the  section  4071 
information  will  cut  off  further  accrual  of  the 
information  ftenalty. 

Section  1 4     What  Should  I  Know  About 
Review  of  Information  Penalty 
Determinations? 

(a)  Timing.  (1)  General  rule.  In  general,  you 
must  request  review  of  an  information 
penalty  determination  within  30  days  after 
the  date  of  the  determination:  if  you  do  not 
do  so,  the  determination  becomes  effective, 
and  we  may  take  steps  to  collect  the 
information  fienalty.  In  addition,  you  may 
not  be  able  to  raise  in  court  some  legal 
defenses  that  you  might  have  against 
collection  of  the  information  penalty, 
because  you  have  failed  to  exhaust 
administrative  remedies.  (In  some  cases,  the 
30-day  limitation  for  requesting  review  may 
be  extended  or  waived.  See  §§4003.4  and 
4003.5  of  the  administrative  review 
regulation.  If  we  notify  you  that  we  may 
attempt  to  collect  a  debt  resulting  from  an 
information  penalty  determination  by 
referring  it  for  offset  against  federal  payments 
that  may  be  due  you,  you  will  have  at  least 
60  days  to  request  review.  See  §  4003.32  of 
the  administrative  review  regulation.) 

(2)  Determinations  effective  immediately. 
We  may,  in  our  discretion,  make  an 
information  penalty  determination  effective 
on  the  date  we  issue  it — for  example,  if  our 
ability  to  bring  a  collection  action  in  court  is 
about  to  be  cut  off  by  the  statute  of 
limitations.  If  we  make  an  information 
penalty  determination  effective  immediately, 
you  are  not  required  to  request  review  by  us 
in  order  to  exhaust  your  administrative 
remedies.  This  means  that  you  have  the  right 
to  raise  legal  defenses  against  collection  of 
the  information  penalty  in  court  even  if  you 
do  not  request  that  we  review  the 
determination.  (See  §4003. 22(b)  of  the 
administrative  review  regulation.)  If  you  do 
request  review  by  the  PBGC,  we  may  review 
the  determination. 

(b)  Review  of  determination.  If  you  request 
review  of  an  information  penalty 
determination  within  the  required  time,  we 
review  the  determination  and  notify  you  of 
the  results  of  the  review.  This  review  takes 
into  account  any  information  you  may  have 
submitted  to  us  in  response  to  a  preliminary 
notice  or  an  information  penalty 
determination  notice  or  with  your  request  for 
review. 

(c)  Information  penalty  accrual  during 
review.  Requesting  review  of  an  information 
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penalty  does  not  make  the  information 
penalty  stop  accruing.  An  information 
penalty  stops  acccuing  when  you  provide  the 
section  4071  information.  In  addition,  if  you 
request  review  of  an  information  penalty,  we 
may  waive  the  portion  of  the  infonnation 
penalty  that  accrues  during  review  if  you 
make  a  non-frivolous  argument  that  you  were 
not  required  to  provide  the  section  4071 
information  or  that  you  were  (and  still  are) 
unable  to  provide  it,  as  described  in  Sec. 
31(b)(4)  of  this  Appendix. 

Infonnation  Penalty  Assessment 

Section  21     Where  Can  I  Find  the  General 
Principles  That  the  PBGC  Follows  in 
Assessing  Information  Penalties  and  how  the 
PBGC  Applies  Those  Principles  to  Specific 
Cases? 

The  general  principles  that  we  follow  in 
deciding  whether  to  assess  an  information 
penalty  and,  if  so,  the  amount  or  rate  of 
information  penalty  to  assess  are.  explained 
in  the  following  sections  of  this  Appendix: 

(1)  Section  22  contains  basic  guidance. 

(2)  Sections  23  and  24  describe  some 
aggravating  and  mitigating  factors. 

(3)  Sections  25  through  27  describe  how 
we  generally  treat  situations  involving 
multiple  persons  and  multiple  failures  to 
provide  section  4071  information. 

(4)  Section  28  contains  special  guidance  for 
specific  types  of  cases. 

Section  22     What  Are  the  General  Principles 
That  the  PBGC  Follows  in  Deciding  Whether 
To  Assess  an  Information  Penalty  and,  if  so, 
the  Amount  or  Rate  of  Information  Penalty  to 
Assess? 

(a)  Facts  and  circumstances.  In  deciding 
whether  to  assess  an  information  penalty  for 
a  failure  to  provide  section  4071  information 
on  time  and,  if  so,  what  rate  or  amount  of 
information  penalty  to  assess,  we  consider 
the  facts  and  circumstances  of  the  failure. 

(b)  Aggravating  and  mitigating  factors. 
Among  the  facts  and  circumstances  we 
consider  are  aggravating  and  mitigating 
factors  such  as  those  described  in  §§  23  and 
24  of  this  Appendix.  Aggravating  factors  tend 
to  make  it  more  likely  that  we  will  assess  an 
information  penalty,  and  mitigating  factors 
tend  to  make  it  less  likely.  If  we  do  assess 

an  information  penalty,  aggravating  factors 
tend  to  increase  the  rate  or  amount  of  the 
infonnation  penalty  we  assess,  and 


mitigating  factors  tend  to  decrease  the  rate  or 
amount.  An  aggravating  or  mitigating  factor 
may  apply  to  all  or  only  some  of  the  section 
4071  information  that  is  not  provided  and  to 
all  or  only  some  days  of  a  delinquency. 

(c)  Effect  of  plan  size. 

(1)  Likelihood  of  assessment.  In  general, 
the  likelihood  that  we  will  assess  an 
information  penalty  is  strongly  influenced  by 
the  number  of  participants  in  your  plan  (as 
determined  under  paragraph  (e)(2)  of  this 
section).  Thus,  for  example,  we  are  much  less 
likely  to  assess  an  infonnation  penalty  if  your 
plan  has  fewer  than  100  participants 
(especially  for  a  first  violation)  than  if  your 
plan  has  more  than  1,000  participants 
(whether  or  not  it  is  a  first  violation).  This 
reflects  differences  in  the  ordinary  business 
care  and  prudence  standard  for  large  and 
small  plans  (see  §  32(c))  and  in  their  access 

to  professional  help  in  monitoring  their 
activities  and  meeting  PBGC  requirements. 

(2)  Amount  or  rate  of  information  penalty. 
The  effect  of  plan  size  on  the  amount  or  rate 
of  an  information  penalty  is  explained  in 
paragraphs  (e)(l)(ii)  and  (e)(l)(iii)  of  this 
section. 

(d)  WajVers.  We  may  also  reduce  or 
eliminate  an  information  penalty  if  we  have 
infonnation  showing  that  a  partial  or 
complete  waiver  of  the  information  penalty 
is  appropriate.  Waivers  are  explained  in 
§§31  through  35  of  this  Appendix. 

(e)  Basic  amount  or  rate  of  information 
fienalty.  If  we  assess  an  information  penalty, 
the  starting  point  for  determining  the  rate  or 
amount  of  the  information  penalty  is  the  rate 
or  amount  determined  under  this  section. 
The  amount  or  rate  may  be  higher  or  lower 
based  on  considerations  such  as  those 
described  in  paragraphs  (a)  through  (c)  of  this 
section  and  §§  23  through  28  of  this 
Appendix. 

(1)  Basic  guidelines.  Although  ERISA 
section  4071  allows  us  to  assess  an 
information  penalty  up  to  Si, 100  per  day  for 
each  failure  to  provide  section  4071 
information,  the  information  penalties  we 
assess  are  generally  much  lower  under  the 
following  guidelines. 

(i)  Daily  amount.  The  information  penalty 
is  generally  S25  a  day  for  the  first  90  days 
that  the  section  4071  information  is  late,  and 
S50  for  each  day  thereafter. 

(ii)  Limit  on  total  information  penalty.  The 
total  information  penalty  generally  does  not 


exceed  $100  times  the  number  of 
participants. 

(iii)  Reduction  for  small  plans.  If  there  are 
fewer  than  100  participants  in  your  plan,  we 
generally  reduce  the  daily  information 
penalty  based  on  the  ratio  of  the  number  of 
participants  to  100,  subject  to  a  floor  of  $5 
a  day. 

(2)  How  we  count  the  number  of 
participants.  For  purposes  of  the  per- 
participant  cap  and  the  small  plan  reduction 
described  in  paragraphs  (e)(l)(ii)  and 
(e)(l)(iii)  of  this  section,  we  generally  count 
participants  in  the  following  ways: 

(i)  In  plan  terminations.  For  a  foilure  to 
provide  section  4071  information  under  part 
4041  of  this  chapter  (dealing  with  standard 
and  distress  plan  terminations),  we  generally 
use  the  number  of  |>ersons  entitled  to 
distributions  of  benefits  in  the  plan 
termination.  For  example,  if  you  are  a  plan 
administrator,  and  you  are  late  in  certifying 
to  us  that  all  benefits  were  properly 
distributed  in  a  plan  termination,  the 
information  penalty  generally  should  not 
exceed  $100  times  the  number  of  persons 
entitled  to  distributions  of  benefits  in  the 
plan  termination. 

(ii)  In  other  cases.  For  any  other  failure  to 
provide  section  4071  information,  we 
generally  use  the  number  of  participants 
reported  on  the  PBGC  Form  1  premium 
declaration  that  you  most  recently  filed 
before  the  date  of  the  bilure,  unless  the 
number  of  participants  has  changed 
significantly  since  the  Form  1  was  filed. 
However,  if  clearly  appropriate  in  a 
particular  case,  we  may  use  a  different 
method  of  determining  the  number  of 
participants  [e.g.,  adding  up  the  number  of 
participants  in  two  or  more  plans). 

(3)  Examples.  The  following  examples 
illustrate  the  basic  guidelines  for  assessing 
information  penalties  under  this  section.  In 
these  examples,  assume  that  you  are  the  plan 
administrator  of  a  terminating  plan  and  that 
you  file  your  post-distribution  certification 
late. 

(i)  General  rule.  If  your  plan  has  112 
participants,  and  you  file  306  days  after  the 
last  day  on  which  you  could  have  made  an 
information-penalty-free  filing,  the  total 
information  penalty  should  ordinarily  be 
$11,200,  as  shown  in  the  following  table. 
(Note  that  in  this  example,  the  cap  of  $100 
times  the  number  of  participants  applies.) 


1 

Daily  rate 

Total  information  penalty 

Days  1-90 

$25 
$50 

$2,250  ($25  X  90  days). 
$10,800  ($50  X  216  days). 
$13,050  ($2,250  +  $10,800). 
$11,200  ($100  X  112  participants). 

Days  91-306  

Total  for  all  days  (uncapped) 

Total  capped  infomnation  penalty  

(ii)  Small  plan  rule.  If  your  plan  has  15  participants,  and  you  file  100  days  afrer  the  last  day  on  which  you  could  have  made 
an  information-penalty-fr«e  filing,  the  total  information  penalfy  should  ordinarily  be  $525,  as  shown  in  the  following  table.  (Note 
that  in  this  example,  the  total  information  penalfy  is  less  than  the  cap  of  $100  times  the  number  of  participants,  i.e.,  $1,500  ($100 
X  15).) 


Daily  rate 


Total  Information  penalty 


Days  1-90  

Days  91-100  

Total  for  aM  days 


$5  (minimum  dally  Information  penalty,  since 

15/100  X  $25  =  $3.75). 
$7.50  (15/100  X  $50)  


$450  ($5  X  90  days). 

$75  ($7.50  X  10  days). 
$525  ($450  +  $75). 


2864 


Federal  Register / Vol.  66,  No.  9 /Friday,  January  12,  2001  / Proposed  Rules 


Federal  Register / Vol.  66.  No.  9 /Friday,  January  12.  2001  / Proposed  Rules 


2865 


Section  23    What  Aggravating  Factors  Does 
the  PBGC  Consider? 

The  aggravating  factors  that  we  consider 
are  the  following.  (We  do  not  consider  the 
absence  of  mitigating  factors  to  be  an 
aggravating  fector.) 

(a)  Hannfulness.  Failure  to  provide  section 
4071  information  on  time  where  the  failure 
is— or  has  the  potential  of  being — particularly 
harmful  to  participants  or  the  PBGiC  is  an 
aggravating  factor.  (This  may  be  true  even 
though,  by  the  time  we  receive  the 
information,  any  possible  harm  has  been 
avoided.)  Hannfulness  may  depend  on  the 
importance,  time-sensitivity,  and  quantity  of 
section  4071  information  you  foil  to  provide 
on  time  and  on  the  size  of  your  plan. 

(b)  Pattern  or  prartj'ce.  A  pattern  or 
practice  of  failure  to  provide  section  4071 
information  is  an  aggravating  factor. 

(c)  Willfulness.  Willful  failure  to  comply  is 
an  aggravating  fector. 

Section  24    What  Mitigating  Factors  Does 
the  PBGC  Consider? 

(a)  The  mitigating  factors  that  we  consider 
are  the  following  (We  do  not  consider  the 
absence  of  aggravating  factors  to  be  a 
mitigating  factor.): 

(1)  First-time  requirement.  It  is  a  mitigating 
factor  if  your  failure  to  provide  section  4071 
information  is  a  violation  of  a  requirement 
that  applies  to  you  for  the  first  time. 

(2)  Self-correction.  It  is  a  mitigating  factor 
if  you—  . 

(i)  CoTTBCt  your  failure  to  provide  section 
4071  information  promptly  after  you  discover 
the  failure,  and 

(ii)  Notify  us  on  your  own  initiative  of  your 
failure  to  provide  the  section  4071 
information  before  we  notify  you  that  you 
have  or  may  have  failed  to  provide  the 
section  4071  information. 

(3)  Corrective  action.  It  is  a  mitigating 
factor  if  you  cooperate  with  us  by  taking 
appropriate  corrective  action  and 
establishing  procedures  designed  to  ensure 
future  compliance. 

(b)  Example.  A  mid-size  company  with  a 
pension  plan  covering  750  participants 
mistakenly  made  a  quarterly  contribution 
that  was  too  low.  The  company  did  not 
immediately  realize  that  the  contribution  was 
too  low  and  did  not  make  a  reportable  events 
report  to  the  PBGC.  As  soon  as  the  company 
discovered  its  error,  it  made  a  corrective 
contribution,  telephoned  the  PBGC  to  alert  us 
to  the  problem,  and  promptly  filed  the 
required  reportable  event  notice.  The 
company  had  never  before  failed  to  make  all 
required  contributions,  and  both  the  plan  and 
the  company  were  financially  healthy.  At  the 
PBGC's  request,  the  plan  administrator  put  in 
place  new  procedures  to  avoid  future 
reporting  failures.  Under  the  circumstances, 
the  PBGC  might  assess  no  information 
penalty  or  might  assess  an  information 
penalty  of  less  than  the  amount  that  would 
be  called  for  under  $  22. 

Section  25    What  if  Multiple  Persons  Must 
Give  a  Notice? 

If  each  of  two  or  more  persons  is 
responsible  for  providing  substantially 
identical  section  4071  ii^ormation  to  us  or  to 
another  person  or  persons,  and  the 


information  is  not  provided  as  required,  we 
may — 

(a)  Assess  an  information  penalty  against 
any  one  or  more  of  the  persons  without 
regard  to  whether  we  assess  an  information 
4}enalty  against  any  other  of  the  persons;  and 

(b)  Determine  the  amount  of  information 
penalty  assessed  against  any  person  without 
regard  to  the  amount  assessed  against  any 
other  person. 

Section  26    What  if  Multiple  Persons  Must 
Get  a  Notice? 

In  general,  if  you  have  to  give  substantially 
identical  notices  to  multiple  persons,  we 
generally  assess  only  a  single  information 
penalty  for  failure  to  provide  the  notices  as 
required,  regardless  of  how  many  persons  did 
not  receive  a  notice  as  required.  However: 

(a)  The  number  of  persons  you  did  not 
provide  notice  to  as  required  may  aflect  thB 
amount  of  daily  information  penalty  we 
assess.  For  example,  if  you  are  a  plan 
administrator  and  you  fail  to  give  a 
Participant  Notice  under  Part  4011  of  this 
chapter  as  required,  we  generally  assess  only 
one  information  penalty.  But  if  your  plan  is 
quite  Istrge,  the  information  penalty  we  assess 
is  likely  to  be  greater  than  if  the  plan  were 
small. 

(b)  If  there  are  aggravating  factors,  we  may, 
in  addition  to  assessing  a  higher  information 
penalty  under  §  22(b),  assess  a  separate 
information  penalty  for  each  person  to  whom 
you  failed  to  give  a  notice. 

Section  27    What  if  a  Single  Event  or 
Circumstance  Leads  to  Multiple  Failures  to 
Provide  Section  4071  Information? 

If  there  are  multiple  failures  to  provide 
section  4071  information  relating  to  a  single 
event  or  ciiciunstance,  we  generally  assess  a 
separate  information  penalty  for  each  failure. 
For  example,  suppose  you  are  a  contributing 
sponsor  of  a  plan  and  you  fail  to  make 
several  required  contributions  to  the  plan 
because  of  a  single  failure  to  determine  that 
contributions  are  necessary  for  the  year.  The 
failure  to  notify  us  of  each  missed 
contribution  is  a  separate  failure  for  which 
we  generally  assess  a  separate  information 
penalty. 

Section  28    What  Special  Guidance  is  There 
for  Specific  Types  of  Cases? 

The  following  is  special  guidance  for 
applying  the  general  assessment  principles  in 
specific  types  of  cases: 

(a)  Premium  information  requirements.  If 
you  file  a  complete,  correct  premium  form 
(Form  1,  Schedule  A,  Form  1-ES)  late,  with 
the  full  premium  paymenL  we  do  not  assess 
an  information  penalty  except  in  unusual 
cases.  The  premium  penalty  for  late  payment 
is  usually  an  adequate  penalty. 

(b)  Plan  termination  information 
requirements.  If  you  fail  to  file  or  issue  a 
notice  required  for  a  plan  termination  under 
Par^  4041  of  this  chapter  on  time,  and  we 
issue  a  notice  of  noncompliance  nullifying 
the  termination,  we  do  not  also  assess  an 
information  penalty  for  your  failure  to  file  or 
issue  the  required  notice  on  time. 

(c)  Reportable  event  post-event  notice 
requirements.  If  we  assess  an  information 
penalty  for  a  failure  by  a  large  plan  or 
employer  to  file  a  notice  of  a  reportable  event 


under  ERISA  section  4043,  other  than  an 
advance  notice  under  ERISA  section  4043(b) 
(which  is  discussed  in  paragraph  (d)  of  this 
section),  the  amount  or  rate  may  be  much 
higher  than  the  basic  amount  or  rate  that 
would  be  determined  under  §  22(e)  of  this 
Appendix.  Such  failures  usually  are — or  have 
the  potential  of  being — piarticularly  harmful 
to  participants  or  the  PBGC  if  they  involve 
large  plans  or  employers.  For  example,  if  you 
do  not  give  us  a  required  notice  of  a 
controlled  group  member's  bankruptcy  filing, 
the  controlled  group  member's  assets  may  be 
distributed  to  other  creditors  before  we  can 
file  our  claims  for  plan  underfunding,  and  we 
may  therefore  be  unable  to  recover  on  our 
claims  or  otherwise  participate  in  the 
bankruptcy  proceedings. 

(d)  Reportable  event  advance  notice 
requirements.  We  virtually  always  assess  an 
information  penalty  if  you  fail  to  file  an 
advance  notice  of  a  reportable  event  under 
ERISA  section  4043(b),  and  we  generally 
assess  the  full  $l,100-per-day  information 
penalty.  This  information  is  generally  so 
time-sensitive  and  significant  that  the 
maximum  information  penalty  is  warranted 
in  virtually  every  case,  without  regard  to 
whether  there  are  aggravating  circumstances 
in  the  particular  case,  because  of  the  need  for 
strong  deterrence  of  violations  of  this  kind. 

(e)  Missed  contribution  notice 
requirements.  We  virtually  always  assess  an 
information  penalty  if  you  fail  to  file  a 
missed  contribution  notice  (Form  200)  under 
ERISA  section  302(f)(4),  and  we  generally 
assess  the  full  $l,100-per-day  information 
fwnalty.  This  information  is  very  time- 
sensitive  because  it  is  the  basis  for  filing  a 
lien  under  section  302(f)  ior  the  protection  of 
the  plan.  Thus,  the  maximum  information 
penalty  is  warranted  in  virtually  every  case, 
without  regard  to  whether  there  are 
aggravating  circumstances  in  the  particular 
case,  because  of  the  need  for  strong 
deterrence  of  violations  of  this  kind.  The  fact 
that  the  contribution  is  ultimately  made  does 
not  undo  the  potential  for  harm  that  exists 
while  the  contribution  is  outstanding. 
However,  we  may  reduce  the  information 
penalty  rate  for  any  period  during  which  the 
notice  remains  unfiled  after  the  missed 
contribution  is  made — for  example,  from 
$1,100  per  day  to  $100  per  day. 

(f)  Employer  reporting  requirements.  We 
virtually  always  assess  an  information 
penalty  if  you  fail  to  file  a  financial  and 
actuarial  information  report  under  ERISA 
section  4010,  covering  plans  with  very  high 
underfunding,  and  we  generally  assess  the 
full  $l,100-per-day  information  penalty. 
Failures  to  file  financial  and  actuarial 
information  reports  generally  are— or  have 
the  potential  of  being — so  harmful  to 
participants  or  the  PBGC  that  the  maximum 
information  penalty  is  warranted  in  virtually 
every  case,  without  regard  to  whether  there 
are  aggravating  circumstances  in  the 
particular  case,  because  of  the  need  for  strong 
deterrence  of  violations  of  this  kind. 

Waiver  Standards 

Section  31     What  are  the  Standards  for 
Waiving  an  Information  Penalty? 

(a)  Facts  and  circumstances.  In  deciding 
whether  to  waive  an  information  penalty  in 


whole  or  in  part,  we  consider  the  facts  and 
circumstances  of  each  case. 

(b)  Waivers.  (1)  Provisions  of  law.  We 
waive  all  or  part  of  an  information  penalty 
if  a  statute  or  regulation  requires  that  we  do 
so.  For  example,  §  4041.29(b)  of  this  chapter 
provides  that  we  do  not  assess  an 
information  penalty  for  a  late  post- 
distribution  certification  except  to  the  extent 
that  you  file  it  more  than  90  days  after  the 
distribution  deadline  under  §4041. 28(a)  of 
this  chapter;  and  4050.6(b)(2)  of  this  chapter 
contains  a  similar  provision  for  the  late  filing 
of  information  and  certifications  regarding 
missing  participants  in  a  terminating  plan. 

(2)  Reasonable  cause.  We  waive  an 
information  penalty  if  you  show  reasonable 
cause  for  a  failure  to  provide  section  4071 
information  on  time.  See  §§  32  through  35  for 
guidelines  on  "reasonable  cause"  waivers.  If 
there  is  reasonable  cause  for  only  part  of  a 
failure  to  provide  section  4071  information, 
we  waive  the  information  penalty  only  for 
that  part.  In  determining  whether 
"reasonable  cause"  exists,  we  do  not 
consider  either  — 

(i)  The  likelihood  or  cost  of  collecting  the 
information  penalty,  or 

(ii)  The  costs  and  risks  of  enforcing  the 
information  penalty  by  litigation. 

(3)  Erroneous  legal  interpretations.  We  may 
waive  all  or  part  of  an  information  penalty 

if  the  failure  to  provide  section  4071 
information  on  time  that  gives  rise  to  the 
information  penalty  is  based  on  your  reliance 
on  an  erroneous  interpretation  of  the  law. 

(i)  If  you  disclose  the  interpretation  to  us. 
If  a  failure  to  provide  section  4071 
information  on  time  results  &x)m  your 
reliance  on  an  erroneous  interpretation  of  the 
law,  we  will  waive  an  information  penalty 
that  arises  from  the  failure  if  you  promptly 
and  adequately  call  our  attention  to  the 
interpretation  and  the  relevant  facts,  and  the 
erroneous  interpretation  is  not  frivolous.  If 
the  interpretation  affects  a  filing  that  you 
make  with  us,  you  should  call  our  attention 
to  the  Interpretation  with  the  filing.  If  you 
rely  on  the  interpretation  to  justify  not 
making  a  filing  with  us,  you  should  call  our 
attention  to  the  interpretation  in  a  notice 
submitted  to  us  by  the  time  and  in  the 
manner  prescribed  for  the  filing  not  made.  If 
the  interpretation  affects  information  that 
you  provide  to  persons  other  than  us,  you 
should  call  our  attention  to  the  interpretation 
when  you  provide  the  information  by 
sending  us  a  notice  addressed  to  Technical 
Assistance  Branch,  Insurance  Operations 
Department,  PBGC.  1200  K  Street,  NW., 
Washington,  DC  20005-4026.  If  you  rely  on 
the  interpretation  to  justify  not  providing 
information  to  persons  other  than  us,  you 
should  call  bur  attention  to  the  interpretation 
by  sending  a  notice  to  the  above  address  by 
the  time  prescribed  for  providing  the 
information  that  is  not  provided. 

(ii)  If  you  do  not  disclose  the  interpretation 
to  us.  If  a  failure  to  provide  section  4071 
information  on  time  results  frt)m  your 
reliance  on  an  erroneous  interpretation  of  the 
law,  and  you  do  not  promptly  and  adequately 
call  our  attention  to  the  interpretation  and 
the  relevant  facts,  we  may  waive  an 
information  penalty  that  arises  from  the 
failure  if  the  weight  of  authority  supporting 


the  interpretation  is  substantial  in  relation  to 
the  weight  of  opposing  authority  and  it  is 
reasonable  for  you  to  rely  on  the 
interpretation. 

(4)  Pendency  of  review.  If  you  request 
review  of  an  information  penalty  (as 
described  in  §  14  of  this  Appendix),  and  you 
make  a  non-fiivolous  argument  that  you  were 
not  required  to  provide  the  section  4071 
information  or  Uiat  you  were  (and  still  are) 
unable  to  provide  it,  we  waive  the  portion  of 
the  information  penalty  that  accrues  diu-ing 
the  review  process.  (If  you  make  a  non- 
frivolous  argiunent  that  you  were  not 
required  (or  were  unable)  to  provide  a 
portion  of  the  section  4071  information,  we 
apply  this  rule  to  that  portion.)  The  waiver 
also  applies  to  the  post-review  period  (the 
period  after  we  complete  our  review)  if  you 
pay  the  information  penalty  within  30  days 
after  the  date  of  our  decision  and  provide  the 
section  4071  information  by  the  time 
specified  in  the  notice  of  our  decision,  which 
is  normally  also  30  days  after  the  date  of  the 
decision,  but  may  be  less  depending  on  the 
importance  of  the  information.  Otherwise, 
the  waiverdoes  not  apply  to  the  period  from 
the  date  of  our  decision  until  you  provide  the 
section  4071  information. 

(5)  Other  circumstances.  We  may  waive  all 
or  part  of  an  information  penalty  in  other 
circumstances  if  we  determine  that  it  is 
appropriate  to  do  so.  We  intend  to  exercise 
this  waiver  authority  only  in  narrow 
circumstances,  primarily  if  we  determine  that 
assessing  an  information  penalty,  or 
assessing  the  full  amount  of  information 
penalty  that  might  otherwise  be  appropriate 
under  the  guidelines  in  this  appendix,  would 
be  inconsistent  with  the  purposes  of  Title  IV 
of  ERISA.  For  example,  we  may  waive  all  or 
part  of  an  information  penalty  if  the  law 
changes  shortly  before  the  date  when  section 
4071  information  must  be  provided  and  the 
information  you  provide  by  that  date  would 
have  been  correct  under  the  law  as  in  effect 
before  the  change.  In  determining  whether 
and  to  what  extent  to  grant  a  waiver  in  a  case 
of  this  kind,  we  consider  such  factors  as  the 
length  of  time  between  the  change  in  the  law 
and  the  date  by  which  the  section  4071 
information  must  be  provided,  the  nature  and 
timing  of  any  publicity  given  to  the  change 

in  the  law.  the  complexity  of  the  legal  issues, 
and  your  general  familiarity  with  those 
issues. 

(c)  Action  or  inaction  of  outside  parties.  If 
an  accountant,  actuary,  lawyer,  pension 
consultant,  or  other  individual  or  firm  that  is 
not  part  of  your  organization  assists  you  in 
complying  with  PBGC  requirements,  we 
apply  our  waiver  authority  as  if  the  outside 
individual  or  firm  were  part  of  your 
organization,  as  described  in  §  32(c)  of  this 
Appendix. 

Section  32    What  Is  "Reasonable  Cause"? 

(a)  General  rule.  In  general,  there  is 
"reasonable  cause"  for  a  failure  to  provide 
section  4071  information  on  time  to  the 
extent  that — 

(1)  The  failure  arises  &t>m  circimistances 
beyond  your  control,  and 

(2)  You  could  not  avoid  the  failure  by  the 
exercise  of  ordinary  business  care  and 
prudence. 


(b)  Overlooking  legal  requirements. 
Overlooking  legal  requirements  does  not 
constitute  reasonable  cause. 

(c)  Action  or  inaction  of  outside  parties.  In 
some  cases  an  accountant,  actuary,  lawyer. 
p»ension  consultant,  or  other  individual  or 
firm  that  is  not  part  of  your  organization  may 
assist  you  in  complying  with  PBGC 
requirements.  If  the  outside  individual's  or 
firm's  action,  inaction,  or  advice  causes  or 
contributes  to  a  failure  to  provide  section 
4071  information  on  time,  our  analysis  is 
generally  the  same  as  if  the  outside 
individual  or  firm  were  part  of  your 
organization.  (In  the  case  of  em  outside 
individual  who  is  part  of  a  firm,  we  generally 
consider  both  the  individual  and  the  firm  to 
be  part  of  your  organization.)  Thus,  if  a 
failure  to  provide  section  4071  information 
on  time  arises  from  circumstances  within  the 
control  of  the  outside  individual  or  firm,  or 
could  be  avoided  by  the  exercise  of  ordinary 
business  care  and  prudence  by  the  outside 
individual  or  firm,  there  is  generally  no 
reasonable  cause  for  the  failure.  The  fact  that 
you  exercised  care  and  prudence  in  selecting 
and  monitoring  the  outside  individual  or 
firm  is  not  a  basis  for  a  reasonable  cause 
waiver.  (However,  you  may  have  recourse 
against  the  outside  individual  or  firm.) 

(d)  Size  of  organization.  If  an  organization 
or  one  or  more  of  its  employees  is 
responsible  for  taking  action,  the  size  of  the 
organization  may  affect  what  ordinary 
business  care  and  prudence  would  require. 
For  example,  ordinary  business  care  and 
prudence  would  typically  require  a  larger 
organization  to  establish  more 
comprehensive  backup  procedures  than  a 
smaller  organization  for  dealing  with 
situations  such  as  computer  failure,  the  loss 
of  important  records,  and  the  inabilify  of  an 
individual  to  carry  out  assigned 
responsibilities.  Thus,  there  may  be 
reasonable  cause  for  a  small  oi;ganization's 
failure  to  provide  section  4071  information 
on  time  even  though,  if  the  organization  were 
larger,  the  exercise  of  ordinary  business  care 
and  prudence  would  have  avoided  the 
failure. 

(e)  Potential  seriousness  of  failure  to 
provide  section  4071  information  on  time.  In 
general,  the  more  potentially  serious  or 
harmful  a  failure  to  provide  section  4071 
information  on  time  would  be,  the  more  care 
and  prudence  you  should  use  to  make  sure 
that  you  provide  it  on  time.  Thus,  there  may 
be  reasonable  cause  for  a  minor  failure  even 
though,  under  the  same  circumstances,  we 
would  conclude  that  a  more  serious  failure 
could  have  been  avoided  by  the  exercise  of 
ordinary  business  care  and  prudence. 

Section  33     What  Kinds  of  Facts  Does  the 
PBGC  Consider  in  Determining  Whether 
There  is  Reasonable  Cause  for  a  Failure  to 
Provide  Section  4071  Information? 

In  determining  whether  a  failure  to  provide 
section  4071  information  on  time  arose  frtim 
circumstances  beyond  your  control  and 
whether  you  could  have  avoided  the  failure 
by  the  exercise  of  ordinary  business  care  and 
prudence — and  thus  whether  waiver  of  an 
information  penalty  for  reasonable  cause  is 
appropriate — we  consider  facts  such  as  the 
following: 
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(a)  What  event  or  circmnstance  caused  the 
failure  and  when  the  event  happened  or  the 
circumstance  arose.  The  dates  you  give 
should  clearly  correspond  with  the  failure 
upon  which  ^e  information  penalty  is  based. 

(b)  How  that  event  or  circumstance  kept 
you  from  providing  the  section  4071 
information  on  time.  The  explanation  you 
give  should  relate  directly  to  the  failure  to 
provide  section  4071  information  that  is  the 
subject  of  the  information  penalty. 

(c)  Whether  the  event  or  circumstance  was 
beyond  your  control. 

(d)  Whether  you  could  have  anticipated  the 
event  or  circumstance. 

(e)  How  you  responded  to  the  event  or 
circumstance,  including  what  steps  you  took 
(and  how  quickly  you  took  them)  to  provide 
the  section  4071  information  and  how  you 
conducted  other  business  affairs.  Knowing 
how  you  responded  to  the  event  or 
circumstance  may  help  us  determine  what 
degree  of  business  care  and  prudence  you 
were  capable  of  exercising  during  that  period 
and  thus  whether  the  foilure  to  provide 
section  4071  information  could  or  could  not 
have  been  avoided  by  the  exercise  of  . 
ordinary  business  care  and  prudence. 

Section  34     What  Are  Some  Situations  That 
W^t  Justify  a  "Reasonable  Cause"  Waiver? 

The  following  examples  illustrate  some  of 
the  reasons  often  given  for  failures  to  provide 
section  4071  information  for  which  we  may 
assess  penalties.  The  situation  described  in 
each  example  may  constitute  reasonable 
cause,  and  each  example  lists  factors  we 
consider  in  determining  whether  we  should 
grant  an  information  penalty  waiver  for 
reasonable  cause  in  a  case  of  that  kind. 

(a]  An  individual  with  responsibility  for 
taking  action  was  suddenly  and 
unexpectedly  absent  or  unable  to  act.  We 
consider  sudi  factors  as  the  following:  the 
nature  of  the  event  that  caused  the 
individual's  absence  or  inability  to  act  (for 
example,  the  resignation  of  the  individual  or 
the  death  or  serious  illness  of  the  individual 
or  a  member  of  the  individual's  immediate 
family);  the  size  of  the  organization  and  what 
kind  of  backup  procedures  it  had  to  cope 
with  such  events;  how  close  the  event  was 
to  the  deadline  that  was  missed;  how  abrupt 
and  unanticipated  the  event  was;  how  the 
individual's  absence  or  inability  to  act 
prevented  compliance;  how  expensive  it 
would  have  been  to  comply  without  the 
absent  individual;  whether  and  how  other 
business  operations  and  obligations  were 
affected;  how  quickly  and  prudently  a 
replacement  for  the  absent  individual  was 
selected  or  other  arrangements  for 
compliance  were  made;  and  how  quickly  a 
replacement  for  the  absent  individual  took 
appropriate  action. 

fb)  A  fire  or  other  casualty  or  natural 
disaster  destroyed  relevant  records  or 
prevented  compliance  in  some  other  way.  We 
consider  such  factors  as  the  following:  the 
natiue  of  the  event;  how  close  the  event  was 
to  the  deadline  that  was  missed;  how  the 
event  caused  the  failure  to  provide  section 
4071  information;  whether  other  efforts  were 
made  to  get  needed  information;  how 
expensive  it  would  have  been  to  comply;  and 
how  you  responded  to  the  event. 


(c)  You  reasonably  relied  on  erroneous  oral 
or  written  advice  given  by  a  PBGC  employee. 
We  consider  such  factors  as  the  following: 
whether  there  was  a  clear  relationship 
between  your  situation  and  the  advice 
sought;  whether  you  provided  the  PBGC 
employee  with  adequate  and  accurate 
information;  and  whether  the  surrounding 
circimistances  should  have  led  you  to 
question  the  correctness  of  the  advice  or 
information  provided. 

(d)  You  were  unable  to  obtain  information 
(including  records  and  calculations)  needed 
to  comply.  We  consider  such  factors  as  the 
following:  what  information  was  needed; 
why  the  information  was  unavailable;  when 
emd  how  you  discovered  that  the  information 
was  not  available;  what  attempts  you  made 
to  get  the  information  or  reconstruct  it 
through  other  means;  and  how  much  it 
would  have  cost  to  comply. 

Section  35    What  Is  a  Siuation  That  Might 
Justify  a  Partial  "Reasonable  Cause"  Waiver? 

Assume  that  a  fire  destroyed  the  records 
needed  for  a  required  filing  of  section  4071 
information.  If  in  th*  exercise  of  ordinary 
business  care  and  prudence  it  should  take 
you  one  month  to  reconstruct  the  records  and 
prepare  the  filing,  but  the  filing  was  made 
two  months  late,  it  might  be  appropriate  to 
waive  that  part  of  the  information  penalty 
attributable  to  the  first  month  the  filing  was 
late,  but  not  the  part  attributable  to  the 
second  month. 

Issued  in  Washington,  D.C.,  this  5tb  day  of 
lanuary,  2001. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-089-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Nfining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  West 
Virginia  regulatory  program  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
program  amendment  consists  of  a 
written  response  to  letters  sent  to  the 
State  by  OSM,  in  accordance  with  the 
Federal  regulations  at  30  CFR  732.17(d), 
which  identify  changes  to  SMCRA  and 
the  Federal  regulations  that  require  the 


State  program  to  be  amended.  The 
amendment  submitted  by  the  State  is 
intended  to  render  the  West  Virginia 
program  no  less  effective  than  the 
Federal  requirements. 
DATES:  If  you  submit  written  comments, 
they  must  be  received  on  or  before  4:00 
p.m.  (local  time),  on  February  12,  2001. 
If  requested,  a  public  hearing  on  the 
proposed  amendments  will  be  held  at 
1:00  p.m.  (local  time),  on  February  6, 
2001.  Requests  to  speak  at  the  hearing 
must  be  received  by  4:00  p.m.  (local   • 
time),  on  January  29,  2001. 
ADORESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  Mr.  Roger  W.  Calhoim, 
Director,  Charleston  Field  Office  at  the 
address  listed  below. 

You  may  review  copies  of  the  West 
Virginia  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
hearings,  and  all  written  comments 
received  in  response  to  this  document  at 
the  addresses  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  die  proposed 
amendment  by  contacting  OSM's 
Charleston  Field  Office. 

Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street,  East, 
Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-7158.  E-mail: 
chfo@osmre.gov. 

West  Virginia  Division  of 
Environmental  Protection,  10  Mcjunkin 
Road,  Nitro,  West  Virginia  25143, 
Telephone:  (304)  759-0515.  The 
proposed  amendment  will  be  posted  at 
the  Division's  Internet  page:  http:// 
www.dep.state.wv.us. 

In  addition,  you  may  review  copies  of 
the  proposed  amendment  during  regular 
business  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office.  75  High  Street,  Room  229.  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area  Office, 
323  Harper  Park  Drive,  Suite  3,  Beckley, 
West  Virginia  25801,  Telephone:  (304) 
255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office;  Telephone:  (304)  347- 
7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
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West  Virginia  program.  You  can  find 
backgroimd  information  on  the  West 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  21, 1981, 
Federal  Register  (46  FR  5915-5956). 
You  can  find  later  actions  concerning 
the  conditions  of  approval  and  program 
amendments  at  30  CFR  948.10,  948.12, 
948.13.  948.15.  and  948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  December  20,  2000 
(AdJaainistrative  Record  Number  WV- 
1191),  the  WVDEP  submitted  an 
amendment  to  its  program.  The  program 
amendment  consists  of  a  written 
response  to  letters  sent  to  the  State  by 
OSM  in  accordance  with  the  Federal 
regulations  at  30  CFR  732.17(d).  30  CFR 
732.17(d)  provides  that  OSM  must 
notify  the  State  of  all  changes  in 
SMCRA  and  the  Federal  regulations 
which  will  require  an  amendment  to  the 
State  program.  Such  letters  sent  by  OSM 
are  often  referred  to  as  "732  letters." 
The  amendment  submitted  by  the  State 
is  intended  to  render  the  West  Virginia 
program  no  less  effective  than  the 
Federal  requirements. 

In  the  December  20,  2000,  letter,  item 
2.  concerns  a  732  letter  dated  February 
7, 1990,  and  regulations  concerning  the 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale.  The  WVDEP  stated  that  it  will 
develop  and  submit  a  rule  package  for 
the  2002  legislative  session  which  will 
contain  counterparts  to  the  Federal 
regulations  at  30  CFR  Part  702. 
Therefore,  when  the  State  legislature 
approves  new  provisions  that  are 
intended  to  satisfy  the  issues  concerning 
the  adequacy  of  the  special  reclamation 
fund,  and  those  provisions  are 
submitted  to  OSM  for  review  and 
approval,  we  will  announce  the 
proposed  provisions  in  a  future 
proposed  rule  notice  published  in  the 
Federal  Register.  At  that  time  we  will 
invite  public  comment  on  whether  those 
provisions  satisfy  the  relevant  issues 
that  were  identified  in  the  February  7, 
1990,  732  letter  concerning  the 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale. 

At  item  3.  in  the  December  20.  2000. 
letter,  the  WVDEP  stated  that  it  has 
addressed  the  issues  presented  in  the 
732  letter  dated  October  1.  1991. 
concerning  the  adequacy  of  the  special 
reclamation  fimd.  The  WVDEP  stated 
that  these  732  issues  are  the  same  as 
those  codified  in  the  Federal  regulations 


at  30  CFR  948.16(jjj),  (kkk),  and  (111). 
The  WVDEP  stated  that  it  has  addressed 
its  intentions  concerning  these  issues  in 
a  letter  to  OSM  dated  August  31.  2000. 
The  August  31,  2000.  letter  states  that 
the  WVDEP  is  actively  working  to 
address  these  issues,  and  that 
permanent  changes  to  the  West  Virginia 
bonding  program  must  be  presented  to 
the  state  legislature.  The  WVDEP 
timeline,  the  letter  stated,  provides  an 
opportunity  for  this  issue  to  be  taken  up 
by  the  2001  legislature.  Therefore,  when 
the  State  legislature  approves  new 
provisions  that  are  intended  to  satisfy 
the  issues  concerning  the  adequacy  of 
the  special  reclamation  fund,  and  those 
provisions  are  submitted  to  OSM  for 
review  and  approval,  we  will  announce 
the  proposed  provisions  in  a  future 
proposed  rule  notice  published  in  the 
Federal  Register.  At  that  time  we  will 
invite  public  comment  on  whether  those 
provisions  satisfy  the  relevant  issues 
that  were  identified  in  the  October  1, 

1991.  732  letter  and  the  required 
program  amendments  codified  at  30 
CFR  948.16(jjj).  (kkk).  and  (Ul). 

In  its  December  20.  2000,  letter,  at 
item  4..  the  WVDEP  stated  that  the  State 
has  submitted  in  a  letter  to  OSM  dated 
April  27. 1997.  a  program  amendment 
implementing  the  Energy  Policy  Act  of 

1992.  On  February  9.  1999  (64  FR  6201) 
we  published  our  final  rule  notice  in  the 
Federal  Register  concerning  that 
amendment.  On  February  28.  2000  (65 
FR  10388),  we  published  a  correction 
notice  in  the  Federal  Register 
concerning  the  February  9, 1999,  notice. 
Since  the  WVDEP  has  not  submitted  any 
additional  information  in  the  December 
20,  2000,  letter  concerning 
implementation  of  the  Energy  Policy 
Act  of  1992.  item  4.  will  not  be  a  part 

of  this  rulemaking. 

hi  its  December  20,  2000,  letter,  at 
item  5.  (inadvertently  identified  as  item 
6.),  the  WVDEP  stated  that  OSM  is  in 
the  process  of  revising  its  ownership 
and  control  regulations  in  response  to  a 
court  decision.  The  WVDEP  further 
stated  that  OSM  has  indicated  that  it 
will  reissue  a  732  letter  concerning 
ov^mership  and  control  in  January  2001 . 
Consequently,  the  WVDEP  has  not 
provided  any  other  response  to  the  732 
letter  dated  December  24,  1996, 
concerning  changes  and  additions  to 
existing  ownership  and  control  rules  at 
30  CFR  parts  701,  773,  778,  840,  and 
843.  Therefore,  item  5.  will  not  be 
addressed  in  this  rulemaking.  On 
December  19,  2000,  OSM  published  its 
revised  regulations  concerning 
ownership  and  control  in  the  Federal 
Register  (65  FR  79582).  In  the  near 
future,  OSM  will  provide  die  WVDEP 
with  a  732  letter  detailing  the  changes 


that  need  to  be  made  to  the  State 
program  as  a  consequence  of  the  new 
Federal  provisions. 

In  its  December  20.  2000,  letter,  the 
Slate's  responses  at  item  6.F..  6.G.,  6.H., 
and  6.1.  indicate  that  the  WVDEP  will 
submit  draft  proposed  language  to  the 
State  legislature  for  consideration  for 
rulemaking  during  its  2002  session.  The 
WVDEP  intends  that  the  draft  proposed 
language  would  satisfy  specific  issues 
identified  in  the  732  letters.  When  the 
State  legislature  approves  new  rules  that 
are  intended  to  satisfy  specific  732 
issues,  and  those  rules  are  submitted  to 
OSM  for  review  and  approval,  we  will 
announce  the  proposed  rules  in  a  future 
proposed  rule  notice  published  in  the 
Federal  Register.  At  that  time  we  will 
invite  public  comment  on  whether  those 
rules  satisfy  the  relevant  732  letters. 

In  the  December  20,  2000,  letter,  at 
item  6. J.,  concerning  bond  release 
requirements,  the  WVDEP  stated  that  it 
will  revise  the  bond  release  application 
to  include  a  written,  notarized  statement 
by  the  permittee  that  all  applicable 
reclamation  requirements  specified  in 
the  permit  have  been  completed.  Since 
the  WVDEP  has  not  submitted  specific 
program  changes  in  its  December  20, 
2000,  letter  concerning  this  issue,  item 
6.J.  will  not  be  part  of  this  rulemaking. 

In  the  December  20,  2000,  letter,  item 
7.,  concerning  staffing  level  supporting 
the  approved  program,  the  WVDEP 
stated  that  the  State  has  previously 
submitted  a  staffing  plan  and  schedule 
to  OSM.  Since  the  WVDEP  has  not 
submitted  specific  program  changes  in 
its  December  20,  2000.  letter  concerning 
this  issue,  item  7.  will  not  be  part  of  this 
rulemaking. 

You  will  find  West  Virginia's  program 
amendment  presented  below.  In  each 
item,  the  State  first  identifies  the  732 
letter  and  the  issue,  followed  by  its 
response  to  the  issue. 

1.  732  letter  dated  March  6,  1990—30 
CFR  816.116(b)(3)(i)— Federal  rules 
have  been  revised  to  require  that 
minimum  stocking  and  planting 
arrangements  for  areas  developed  for 
fish  and  wildlife  habitat,  recreation, 
shelterbelts  or  forest  products  be 
specified  by  the  regulatory  authorify 
after  consultation  with  and  approval  by 
the  state  agencies  responsible  for 
administration  of  forest  and  wildlife 
programs.  Consultation  and  approval 
may  occur  as  either  a  program-wide  or 
permit-specific  basis. 

State  response:  Consultation  and 
approval  occurs  on  a  permit-specific 
basis.  In  fact,  the  wildlife  plans  are 
prepared  by  a  biologist  from  the 
Division  of  Natuiral  Resources. 

2.  732  letter  dated  July  22, 1997. 
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2.A.  30  CFR  701.5  "other  treatment 
facilities". 

State  response:  The  state  does  not 
need  this  term.  There  is  a  definition  for 
"sediment  control  or  other  water 
retention  structiire,  sediment  control  or 
other  water  retention  system  or 
sediment  or  sediment  pone"  at  [CSR] 
38-2-2.110  and  "chemical  treatment"  at 
(CSR]  38-2-2.21. 

2.B.  30  CFR  701.5  "previously  mined 
area". 

State  response:  The  state  does  not 
need  the  definition  of  "previously 
mined  area."  The  term  is  used  in  the 
state's  regulations  in  conjunction  with 
remining  operations.  Furthermore,  the 
federal  definition  of  "previously  mined 
area"  and  "remining"  contradicts  the 
definition  of  "lands  eligible  for 
remining". 

2.C.  30  CFR  701.5  "siltation 
structure". 

State  response:  The  state  does  not 
need  the  definition  of  "siltation  ' 
structiue".  This  term  is  defined  in  the 
federal  rule  as  "a  sedimentation  pond" 
and  corresponds  to  the  state's  definition 
found  at  [CSR]  38-2-2.110. 

2.D.  30  CFR  761.5  "significant 
recreational,  timber,  economic,  other 
values  incompatible  with  surface  coal 
mining  operations"  as  it  relates  to 
federal  lands. 

State  response:  The  state  does  not 
need  to  define  this  term  since  [30  CFR] 
740.4  states  that  this  determination  is 
the  responsibility  of  the  secretary. 
Furthermore,  there  is  nothing  in  state  or 
federal  regulation  that  would  restrict  the 
secretary  bom  using  (30  CFR]  761.5  in 
his  determination. 

2.E.  30  CFR  780.25— Revise  the  state 
program  to  add  specific  references  to 
NRCS  Technical  Release  No.  60  criteria 
for  dam  classification. 

State  response:  Since  the  state 
references  its  Dam  Control  Act  (which 
contains  a  dam  classification  similar  to 
TR-60).  it  does  not  need  to  reference  the 
NRCS  criteria. 

2.F.  30  CFR  816.49— Performance 
standards  were  revised  for 
impoimdments  to  impoundments  by 
referencing  NRCS  TR-60  and  require 
impoundments  meeting  Class  B  or  C 
criteria  to  comply  with  the  same 
stability,  spillway,  foimdation,  etc.  as 
impoundments  meeting  MSHA  criteria 
in  30  CFR  77.216(a). 

State  response:  Since  the  state 
references  its  Dam  Control  Act,  its 
requirements  contain  similar  standards 
to  those  contained  in  30  CFR  816.49. 

2.G.  30  CFR  816.81(a>— *  *  *  Coal 
mine  waste  shall  be  hauled  or  conveyed 
and  placed  for  final  placement  in  a 
controlled  manner  to  *  *  *. 


State  response:  The  state  does  not 
need  to  revise  its  rules  at  [CSR]  38-2- 
22.5  since  the  state's  rules  at  [CSR]  38- 
2-22.3.p.  has  procediires  for  the 
spreading  and  compaction  of  refuse 
material  for  final  placement.  It  states 
"the  material  shall  be  compacted  in 
layers  not  exceeding  two  feet  in 
thickness  *  *  *".  This  is  similar  to  30 
CFR  77.215(h). 

2.H.  30  CFR  816.104(a)— "Thin 
Overburden"  definition.  30  CFR 
816.105(a)— "Thick  Overburden" 
definition. 

State  response:  The  state  does  not 
need  to  amend  its  rule.  The  statute  at 
[W.Va.  Code]  22-3-13(b)(3)  defines 
"think"  [sic:  thin]  and  "thick" 
overburden  and  has  similar  language  to 
that  contained  in  30  CFR  816.104(a)  and 
30  CFR  816.105(a). 

30  CFR  840.11(g)(4)-30  CFR 
840.11(h) — Inspection  fi^uencies  at 
abandoned  sites. 

State  response:  The  state  has  existing 
process  that  addresses  whether  and  to 
what  extent  a  forfeited  site  poses  or  may 
reasonably  be  expected  to  pose 
imminent  danger  to  the  health  and 
safety  of  the  public  or  significant  harm 
to  land  and  water  resources.  This 
process  has  not  been  codified. 

3.  732  letter  dated  August  22,  2000— 
Subsidence  due  to  undergroimd  mining 
is  not  a  surface  coal  mining  operation 
and  it  is  not  prohibited  in  areas 
protected  under  section  552(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act. 

State  response:  The  state  does  not 
need  to  amend  its  rule.  Section  [W.Va. 
Code]  22-3-22(d)  applies  to  surface 
mining  operations  rather  than  to 
underground  activities. 

4.  732  letter  dated  August  22,  2000— 
Valid  Existing  Rights. 

State  response:  The  state  does  not 
need  to  amend  its  rule  since  the  existing 
rule  is  as  effective  as  its  federal 
coimterpart. 

m.  Public  Cominent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments,  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
West  Virginia  program. 

Written  Ck)mments 

If  you  submit  written  or  electronic 
comments  on  the  proposed  amendment 
during  the  30-day  conunent  period,  they 
should  be  specific,  should  be  confined 
to  issues  pertinent  to  the  notice,  and 
should  explain  the  reason  for  your 
recommendation(8).  We  may  not  be  able 


to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments 

Please  submit  Internet  comments  as   ' 
an  ASCII,  Word  Perfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  SPATS  NO.  WV-089- 
FOR"  and  your  name  and  retiun  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  Internet  message,  contact 
the  Charleston  Field  office  at  (304)  347- 
7158. 

Availability  of  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  our  regular  business  hoiu^  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circiunstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment:  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  you  should  contact  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.  (local  time),  on 
January  29,  2001.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opport\mity  to  speak 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
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aydience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  acconunodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  imder 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regxUation  of  siuface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 


standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.17(h)(10).  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731.  and  732  have  been  met 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Ejoforcement  Fairness  Act. 
This  rule: 


a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  reUtions,  Surface 
mining,  Undergroiind  mining. 

Dated:  |anuary  5,  2001. 
Michael  K.  Robinson, 
Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
[FR  Doc.  01-1059  Filed  1-11-01;  8:45  am] 

BSJJNQ  CODE  4310-Oft-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 
[FRL-e933-1] 

Public  Infonnatlon  and  ConfMentiallly: 
Rescheduling  of  a  Previously- 
Announced  PubHc  Masting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  rescheduling  the 
public  meeting  on  its  advance  notice  of 
proposed  rulemaking  (ANPRM)  and 
potential  revision  of  the  confidential 
business  information  (CBI)  regulations 
scheduled  for  January  18,  2001,  as 
advertised  in  the  December  21,  2000 
Federal  Register  (65  FR  80394). 

DATES:  This  meeting  has  been 
rescheduled  for  Wednesday.  March  7, 
2001  from  9  a.m.  to  4:30  p.m.  in  the  EPA 
Auditorium,  401  M  Street,  SW., 
Washington,  DC.  The  meeting  has  been 
rescheduled  based  on  requests  from  the 
public  to  allow  additional  time  for 
stakeholder  participation  and  to  avoid 
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potential  travel  difficulties  in  the 
Washington,  D.C.  area  the  week  of 
January  20,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Margolis,  Office  of  Information 
Collection,  Office  of  Environmental 
Information,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW,  Mail  Code  2822,  Washington, 
DC  20460;  Phone,  202-260-9329;  Fax, 
202-401-4544;  Email, 
maTgolis.alanQepa.gov. 

Dated:  January  8.  2001. 
Mark  Luttner, 

Director,  Office  of  Information  Collection. 
[FR  Doc.  01-1178  Filed  1-11-01;  8:45  am] 
MLLM6  cooc  asao-so-p 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  174  and  177 

[Doclcat  No.  RSPA-01-8567;  Notice  No.  01- 
02] 

Regulatory  FlexIbHIty  Act  Section  610 
and  Plain  l.anguage  Reviews 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  regulatory  review; 
request  for  conmients. 

SUMMARY:  RSPA  requests  comments  on 
the  economic  impact  of  its  regulations 
on  small  entities.  As  required  by  the 
Regulatory  Flexibility  Act  and  as 
published  in  DOT's  Semi-Annual 
Regiilatory  Agenda,  we  are  analy2±ig 
the  rules  on  Carriage  by  Rail  and 
Carriage  by  Public  Highway  to  identify 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  also 
request  conmients  on  ways  to  make 
these  regidations  easier  to  read  and 
imderstand. 

DATES:  Comments  must  be  received  by 
April  12,  2001. 

ADDRESSES:  Address  written  conunents 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  Identify 
the  docket  number  RSPA-99-5143  at 
the  beginning  of  your  comments  and 


submit  two  copies.  If  you  want  to 
receive  confirmation  of  receipt  of  your 
conunents,  include  a  self-addressed, 
stamped  postcard.  You  can  also  submit 
comments  by  e-mail  by  accessing  the 
Dockets  Management  System  on  the 
Internet  at  "http://dms.dot.gov"  or  by 
fax  to  (202)  366-3753. 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  homr  3f  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  In  addition,  you  can  review 
comments  by  accessing  the  Dockets 
Management  System  at  "http:// 
dms.dot.gov." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky,  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation, 
telephone  (202)  366-8553;  or  Donna 
O'Berry,  Office  of  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  telephone  (202)  366- 
4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Section  610  of  the  Regulatory 
Flexibility  Act 

A.  Background  and  Purpose 

Section  610  of  the  Regulatory 
Flexibility  Act  of  1980  (Public  Law  96- 
354),  as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121),  requires 
agencies  to  conduct  periodic  reviews  of 
rules  that  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  The  purpose  of  the 
review  is  to  determine  whether  such 
rules  should  be  continued  without 
change,  amended,  or  rescinded, 
consistent  with  the  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  of  the  rules 
on  a  substantial  number  of  such  small 
entities. 

B.  Review  Schedule 

The  Department  of  Transportation 
(DOT)  published  its  Semiannual 
Regulatory  Agenda  on  November  30, 
2000.  listing  in  Appendix  D  (65  FR 
74138)  those  regulations  that  each 

RSPA  Section  610  Review  Plan 

[1999-2009] 


operating  administration  will  review 
under  section  610  during  the  next  12 
months.  Appendix  D  also  contains 
DOT'S  10-year  review  plan  for  all  of  its 
existing  regulations. 

The  Research  and  Special  Programs 
Administration  (RSPA,  we)  has  divided 
its  Hazardous  Materials  RegiUations 
(HMR;  49  CFR  Parts  171-180)  into  10 
groups  by  subject  area.  Each  group  will 
be  reviewed  once  every  10  years, 
undergoing  a  two-stage  process — an 
Analysis  Year  and  Section  610  Review 
Year.  For  purposes  of  these  reviews,  a 
year  will  coincide  with  the  fall-to-fall 
publication  schedule  of  the  Semiannual 
Regulatory  Agenda.  Thus,  Year  1  began 
in  the  fall  of  1998  and  ended  in  the  fall 
of  1999;  Year  2  began  in  the  fall  of  1999 
and  ended  in  the  fall  of  2000;  and  so  on. 

During  the  Analysis  Year,  we  will 
analyze  each  of  the  rules  in  a  given 
year's  group  to  determine  whether  any 
rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities 
and,  thus,  requires  review  in  accordance 
writh  section  610  of  the  Regulatory 
Flexibility  Act.  In  each  fall's  Regulatory 
Agenda,  we  will  publish  the  results  of 
the  analyses  we  completed  during  the 
previous  year.  For  rules  that  have  a 
negative  finding,  we  will  provide  a  short 
explanation.  For  parts,  subparts,  or 
other  discrete  sections  of  rules  that  do 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  we 
vtrill  aimounce  that  we  will  be 
conducting  a  formal  section  610  review 
during  the  following  12  months. 

The  section  610  review  wall 
determine  whether  a  specific  rule 
should  be  revised  or  revoked  to  lessen 
its  impact  on  small  entities.  We  will 
consider:  (1)  the  continued  need  for  the 
rule;  (2)  the  native  of  complaints  or 
comments  received  from  the  public;  (3) 
the  complexity  of  the  rule;  (4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  federal  rules  or 
with  state  or  local  government  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule.  At  the  end  of  the 
Review  Year,  we  will  publish  the  results 
of  oiu-  review. 

The  following  table  shows  the  10-year ' 
analysis  and  review  schedule: 


Title 


InckJent  reports  

Hazmat  safety  piooedures 


Regulation 


§§171.15  and  171.16 
Parts  106  and  107  


Analysis 
year 


1998 
1999 


Review  year 


N/A 
N/A 
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[1999-2009] 


rme 


Regulation 


Analysis 
year 


Review  year 


General  Infomiafion,  Regulations,  and  Definitions 

Carnage  by  Rail  and  Highway  

Carnage  by  Vessel 

Radioactive  Materials 

Explosives 

Cylinders  

Shippers — General  Requirements  for  Shipments  and  Packagings 

Specifications  for  Non-bulk  Packagings  

Specifications  for  Bulk  Packagings 

Hazardous  Materials  Table,  Special  Provisions,  Hazardous  Materials  Com- 
municatk)ns,  Emergency  Response  Information,  and  Training  Require- 
ments. 

Carriage  by  Aircraft 


Part  171  

Parts  174  and  177  

Part  176  

Parts  172,  173,  174.  175,  176,  178 

Parts  172,  173,  174,  176,  178  ^ 

Parts  172,  173,  178,  180 

Part  173 

Part  178  

Parts  178,  179,  180  

Part  172  

Part  175 


2000 

2001 

2001 

2002 

2002 

2003 

2003 

2004 

2004 

2005 

2005 

2006 

2006 

2007 

2007 

2008 

' 

•• 

C.  Regulations  Under  Analysis 

During  Year  3  (2000-2001),  the 
Analysis  Year,  we  will  conduct  a 


preliminary  assessment  of  the  rules  in 
49  CFR  Part  174,  Carriage  by  Rail,  and 
Part  177,  Carriage  by  Public  Highway. 


Part  174,  Carriage  by  Rail,  includes 
the  following  subparts: 


Subpart 


Title 


Subpart  A 
Subpart  B 
Subpart  C 
Subpart  D 
Subpart  E 
Subpart  F 
Subpart  G 
Subpart  J 
Subpart  K 


General  Requirements. 

General  Operating  Requirements. 

Ger>eral  Handling  and  Loading  Requirements. 

Handling  of  Placarded  Rail  Cars,  Transport  Vehicles,  and  Freight  Containers. 

Class  1  (Explosive)  Materials. 

Detailed  Requirements  for  Class  2  (Gases)  Materials. 

Detailed  Requirements  for  Class  3  (Flammat>le  Liquid)  Materials. 

Detailed  Requirements  for  Diviskin  6.1  (PoisorKXJS)  Materials. 

Detailed  Requirements  for  Class  7  (Radioactive)  Materials. 


Part  177,  Carriage  by  Public  Highway, 
includes  the  following  subparts: 


Subpart 


Title 


Subpart  A 
Subpart  B 
Subpart  C 
Subpart  D 
Subpart  E 


General  Infonnation  and  Regulations. 

Loading  and  Unloading. 

Segregation  and  Separation  Chart  of  Hazardous  Materials. 

Vehicles  and  Shipments  in  Transit;  Accidents. 

Regulations  Applying  to  Hazardous  Material  on  Motor  Vehicles  Carrying  Passengers  for  Hire. 


We  are  seeking  comments  on  whether 
any  requirements  in  Parts  174  or  177 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independentiy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  under  50,000.  If  your 
business  or  organization  is  a  small 
entity  and  if  any  of  the  requirements  in 
Parts  174  or  177  has  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
explaining  how  and  to  what  degree 
these  rules  affect  you,  the  extent  of  the 
economic  impact  on  your  business  or 
organization,  and  why  you  believe  the 
economic  impact  is  significant. 


n.  Plain  Language 

A.  Background  and  Purpose 

The  National  Partnership  for 
Reinventing  Government  (NPR)  has 
recommended  that  the  federal 
government  develop  a  more  customer- 
oriented  approach,  particularly 
concerning  government  regulations  and 
publications.  The  NPR 
reconunendations  suggest  that  agencies 
simplify  and,  as  appropriate,  rewrite 
rules  and  regulations  in  performance- 
based,  plain-langueige  formats. 

Plain  language  helps  readers  find 
requirements  quickly  and  understand 
them  easily.  Examples  of  plain  language 
techniques  include: 

(1)  Undesignated  center  headings  to 
cluster  related  sections  within  subparts. 


(2)  Short  words,  sentences, 
paragraphs,  and  sections  to  speed  up 
reading  and  enhance  understanding. 

(3)  Sections  as  questions  and  answers 
to  provide  focus. 

(4)  Personal  pronouns  to  reduce 
passive  voice  and  draw  readers  into  the 
writing. 

(5)  Tables  to  display  complex 
infonnation  in  a  simple,  easy-to-read 
format. 

President  Clinton  issued  an  Executive 
Memorandiun  on  June  1, 1998,  calling 
for  agencies  to  write  documents  using 
"easy-to-read  design  features."  To 
ensure  the  use  of  plain  language,  the 
President  directed  agencies  to  use  plain 
language  in  all  new  documents,  other 
than  regulations,  by  October  1, 1998, 
and  to  use  plain  language  in  all 
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proposed  and  final  rulemakings 
published  in  the  Federal  Register  after 
January  1, 1999.  The  President  also 
directed  agencies  to  consider  revsrriting 
existing  regulations  in  plain  language 
when  they  have  the  opportimity  cuid 
resources  to  do  so.  For  an  example  of  a 
rule  drafted  in  plain  language,  you  can 
refer  to  RSPA's  notice  of  proposed 
rulemaking  entiUed  "Revised  and 
Clarified  Hazardous  Materials  Safety 
Rulemaking  and  Program  Procedures," 
which  was  published  December  11, 
1998  (63  FR  68624).  This  NPRM 
proposed  to  rewrite  49  CFR  Part  106  and 
Subpart  A  of  Part  107  in  plain  language 
and  to  create  a  new  Part  105  that  would 
contain  definitions  and  general 
procedures.  We  are  currently  evaluating 
comments  received  in  response  to  the 
NPRM. 

B.  Review  Schedule 

In  conjunction  with  our  section  610 
reviews,  we  will  be  performing  plain 
language  reviews  of  the  HMR  over  a  ten- 
year  period  on  a  schedule  consistent 
with  the  section  610  review  schedule. 
Thus,  our  review  of  Parts  1 74  and  1 77 
will  also  include  a  plain  language 
review  to  determine  if  the  regulations 
can  be  reorganized  and/or  rewritten  to 
make  them  easier  to  read,  understand, 
and  use.  We  are  also  considering  a 
petition  for  rulemaking  jointly  filed  by 
the  Association  of  American  Railroads 
and  the  American  Trucking 
Associations  (P-1355)  proposing  that 
we  consolidate  the  requirements  of  Parts 
174  and  177  into  a  new  Part  174.  The 
petition  further  proposes  to  delete 
certain  requirements  in  Parts  1 74  and 
177  that  are  obsolete,  duplicative,  or  do 
not  "add  to  the  safe  transportation  of 
hazardous  materials."  We  encourage 
interested  persons  to  submit  draft 
regulatory  language  that  clearly  and 
simply  communicates  regidatory 
requirements,  and  other 
recommendations,  such  as  for  putting 
information  in  tables  or  consolidating 
regulatory  requirements,  that  may  make 
the  regulations  easier  to  use. 

Issued  in  Washington.  D.C.  on  January  5, 
2001,  under  authority  delegated  in  49  CFR 
Part  106. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety.  Research  and  Special 
Progmms  Administration. 
(FR  Doc.  01-993  Filed  1-11-01;  8:45  am] 
MLLMGCOOe  4010-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  216 

[Dociwt  No.000801223-0223-01;  LO. 
062000A] 

RIN  0648-AO24 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incklental  to  Operation  of  a  Low 
Frequency  Sound  Source  t>y  the  North 
PacMc  Acoustic  Laboratory; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  a  notice  of 

proposed  rulemaking. 

summary:  This  dociunent  contains 
corrections  to  the  notice  of  proposed 
rulemaking  that  was  published  on 
December  22,  2000.  These  corrections 
are  necessary  to  ensure  reviewers 
provide  comments  appropriate  for  the 
proposed  action. 

ADDRESSES:  A  copy  of  the  Scripps 
Institution  of  Oceanography  (Scripps) 
application  may  be  obtained  by  writing 
to  Doima  Wieting,  Chief,  Marine 
Mammal  Conservation  Division.  Office 
of  Protected  Resoiut:es,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  ext  128. 

SUPPtfMENTARY  INFORMATION:  On 

October  22,  1999,  NMFS  published  a 
notice  (64  FR  57026)  that  NMFS  had 
received  a  request  firom  Scripps  for  a 
small  take  of  certain  marine  manunal 
species  incidental  to  the  operation  of  a 
low  frequency  sound  soiux:e  previously 
installed  off  the  north  shore  of  Kauai, 
HI,  by  the  Acoustic  Thermometry  of 
Ocean  Climate  project. 

Need  CDr  Correction 

As  published,  the  notice  contains  an 
error  by  requesting  comment  on  the 
impact  of  explosives  on  marine 
mammals.  As  the  Scripps'  acoustic 
soiure  is  considered  an  intermittent 
sound  source  and  does  not  result  in 
effects  on  marine  mammals  similar  to 
that  which  would  result  if  the  source 
were  an  explosive,  the  sentence  may 
prove  to  be  misleading  and,  therefore,  is 
in  need  of  correction.  While  NMFS 


welcomes  comment  on  its  criterion  for 
explosive  effects  on  marine  mammals,  it 
specifically  requests  comment  in  this 
dociunent  on  the  effects  of  intermittent 
noise  on  marine  mammals. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  22,  2000,  of  the  notice  of 
proposed  rulemaking  (I.D.  062000A), 
which  was  the  subject  of  FR  Doc.  00- 
32725,  is  corrected  as  follows: 

On  page  80822,  in  the  first  column, 
under  the  heading  of  Response  to 
Comment  23,  the  last  sentence 
beginning  on  line  10,  is  corrected  to 
read:  "NMFS  invites  comment  on  the 
criterion  for  assessing  impacts  from 
intermittent  noise  sources  on  marine 
mammals." 

Dated:  January  5,  2001. 

Wiliiam  T.  Hogiirth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  01-912  Filed  1-11-01;  8:45  am] 

BHXMQ  CODE  3510-22-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart660 
P.O.  010401  A] 

Pacific  Fishery  Management  Council; 
Public  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  salmon 
management  options;  public  meetings 
and  hearings. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annual  preseason  management 
process  for  the  2001  ocean  salmon 
fisheries.  This  document  announces  the 
availability  of  Council  dociunents  as 
well  as  the  dates  and  locations  of 
Council  meetings  and  public  hearings 
that  comprise  the  Council's  complete 
schedule  of  events  for  determining  the 
annual  proposed  and  final 
modifications  to  ocean  salmon  fishery 
management  measures.  The  agendas  for 
the  March  and  April  Council  meetings 
will  be  published  in  subsequent  Federal 
Register  documents  prior  to  the  actual 
meetings. 

DATES:  Written  comments  on  the  salmon 
management  options  must  be  received 
by  March  28,  2001,  at  noon  Pacific 
Time.  For  dates  and  times  of  the  public 
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meetings  and  hearings  see 
SUPPLEMENTARY  INFORMATION. 

ADDRESSES:  Dociunents  containing  the 
salmon  management  options  will  be 
available  from  and  written  comments 
should  be  sent  to  Jim  Lone,  Chairman, 
Pacific  Fishery  Management  Coimcil, 
2130  SW  Fifth  Avenue,  Suite  224. 
Portland,  Oregon,  97201;  phone:  503- 
326-6352;  fax:  503-326-6831.  For 
locations  of  the  public  meetings  and 
hearings,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION: 

Dates,  Times,  and  Locations 

Schedule  For  Document  Availability 

February  27,  2001:  "Review  of  2000 
Ocean  Salmon  Fisheries"  and 
"Preseason  Report  I-Stock  Abuindance 
Analysis  for  2001  Ocean  Salmon 
Fisheries"  will  be  available  to  the  public 
bom  the  Coimcil  office. 

March  20,  2001:  "Preseason  Report  11" 
and  the  public  hearing  schedule  will  be 
mailed  to  the  public.  The  report  will 
include  a  description  of  the  adopted 
salmon  management  options  and  a 
summary  of  their  biological  and 
economic  impacts. 

April  13,  2001:  Newsletter  describing 
adopted  ocean  salmon  fishing 
management  measures  will  be  mailed  to 
the  public. 

May  1,  2001:  Federal  regulations  will 
be  implemented  and  "Preseason  Report 
IE-  Analysis  of  Council-Adopted  Ocean 
Salmon  Management  Measiues  for  2001 
Ocean  Salmon  Fisheries"  will  be 


available  from  the  Coimcil  office  (see 
ADDRESSES). 

Public  Hearings 

Public  hearings  will  be  held  on  March 
26  to  28,  2001,  to  receive  comments  on 
the  proposed  ocean  salmon  fishery 
management  options  adopted  by  the 
Council.  All  public  hearings  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
specified  here. 

March  26,  2001:  Chateau  Westport, 
710  W  Hancock.  Westport,  WA. 

March  26,  2001:  Red  Lion  Hotel,  1313 
N  Bayshore  Drive,  Coos  Bay,  OR. 

March  27,  2001:  Red  Lion  Hotel 
Eureka,  1929  Fourth  Street,  Eureka,  CA. 

Apriil  2-6,  2001:  Coimcil  and  advisory 
entities  meet  at  the  Red  Lion  Hotel 
Sacramento,  Sacramento,  CA.  to  adopt 
2001  management  measures  for 
implementation  by  NMFS. 

April  3,  2001:  Testimony  on  the 
management  options  will  be  taken 
during  the  Council  meeting  at  the  Red 
Lion  Hotel  Sacramento,  Sacramento, 
CA. 

Public  Meetings 

January  16-19,  2001:  The  Salmon 
Technical  Team  (STT)  will  meet  at  the 
Council  office  in  a  public  work  session 
to  draft  "Review  of  2000  Ocean  Salmon 
Fisheries"  and  to  consider  any  other 
estimation  or  methodology  issues 
pertinent  to  the  2001  ocean  salmon 
fisheries. 

February  13-16,  2001:  The  STT  will 
meet  at  the  Council  office  in  a  public 
work  session  to  draft  "Preseason  Report 
I-Stock  Abundemce  Analysis  for  2000 
Ocean  Salmon  Fisheries"  and  to 
consider  any  other  estimation  or 


methodology  issues  pertinent  to  the 
2001  ocean  salmon  fisheries. 

March  5-9,  2001:  Council  and 
advisory  entities  will  meet  at  the 
Doubletree  Hotel  -  Columbia  River,  1401 
North  Hayden  Island  Drive,  Portland, 
OR  to  adopt  the  2001  salmon 
management  options  for  public  review. 

Although  non-emergency  issues  not 
contained  in  the  STT  meeting  agendas 
may  come  before  the  STT  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  STT  action  during 
these  meetings.  STT  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  to  any 
issues  arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  STT's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meetings  and  hearings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at503-326-6352  (voice),  or  503-326-6831 
(fax)  at  least  5  days  prior  to  the  meeting 
date. 

Authority:  16  U.S.C.  et  seq. 
Dated:  January  8,  2001. 
Clarence  Pautzke, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  01-1062  Filed  1-11-01;  8:45  am] 
BILLING  CODE  3S1&-22-S 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Rural  Housing  Service,  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  Farm  Service  Agency, 

USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  subject  agencies' 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection  in  support  of  the  programs  for 
7  C3TI  part  1951,  subpart  C,  "Offsets  of 
Federal  Payments  to  USDA  Agency 
Borrowers." 

DATES:  Comments  on  this  notice  must  be 
received  by  March  13,  2001,  to  be 
assiued  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
P.  Wishall,  Senior  Loan  Officer,  USDA, 
FSA,  Farm  Loan  Programs,  Loan 
Servicing  Division,  1400  Independence 
Ave.  SW.,  Washington,  DC  20250-0523, 
telephone  (202)  720-1651.  Electronic 
mail:  Jerry_Wishall@wdc.fsa.usda.gov. 
SUPPI.EMENTARY  INFORMATION: 

Title:  Offsets  of  Federal  Payments  to 
USDA  Agency  Borrowers. 

OMB  Number:  0575-0119. 

Expiration  Date  of  Approval:  February 
28,  2001. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  This  regulation  identifies 
doctunents  to  be  submitted  by 
borrowers  to  request  a  different 


repayment  agreement  when  they  are 
delinquent  on  their  debt  to  the  Federal 
Government.  This  regulation  does  not 
require  a  response  if  the  borrower  is 
willing  to  allow  the  program  payment  to 
be  made  directly  to  the  Agency.  The 
information  is  used  to  determine  if  a 
different  repayment  agreement  can  be 
accepted. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  1.4  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
18,300. 

Estimated  Number  of  Responses  per 
Respondent:!. 

Estimated  Number  of  Responses: 
18,300. 

Estimated  Total  Annual  Burden  on 
Respondents:  25,206. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division  at  (202)  692-0045. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  subject  agencies, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agencies'  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch, 
Support  Services  Division,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742, 1400 
Independence  Ave.  SW.,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 


Dated:  January  5,  2001. 

Inga  Smulkstys, 

Acting  Under  Secretary  for  Rural 
Development. 

Dated:  January  5,  2001. 

Thomas  I.  Grau, 

Acting  Under  Secretary  for  Farm  and  Foreign 
Agricultura]  Services. 

(FR  Dog.  01-1109  Filed  1-11-01;  8:45  am) 

BUJJNQ  CODE  3410-XT-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Coeur  d'Aiene  River  Ranger  District 
Small  Sales  Rnal  EIS  Revision,  Idaho 
Panltandle  National  Forests,  Kootenai 
and  Shoshone  Counties,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  a 
revised  final  environmental  impact 
statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  revised  final  environmental 
impact  statement  (FEIS)  to  further 
analyze  and  disclose  the  ciunulative 
environmental  effects  of  utilizing  timber 
harvest  in  numerous  small,  specific 
areas  of  the  Coeur  d'Aiene  River  Ranger 
District.  The  intent  of  the  project  is  to 
salvage  merchantable  timber  in  stands 
damaged  by  ice  storms,  insect 
infestation  and  disease,  and  to  reduce 
the  level  of  fire  risk  to  the  National 
Forest  and  to  private  lands  adjacent  to 
National  Forest  lands. 

DATES:  Comments  concerning  the  scope 
of  the  revision  should  be  received  in 
writing  by  February  12,  2001. 
ADDRESSES:  Send  written  conmients  to 
Coeur  d'Aiene  River  Ranger  District, 
2502  East  Sherman  Avenue,  Coeur 
d'Aiene,  Idaho,  83814-5899. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Rehnborg  (Project  Team  Leader)  or 
Kerry  Ameson  (NEPA  Coordinator)  at 
(208) 769-3000. 

SUPPLEMENTARY  INFORMATION:  A  final 
environmental  impact  statement  and 
record  of  decision  were  issued  in  July 
2000.  The  decision  was  appealed.  Upon 
review,  the  Appeal  Deciding  Officer 
reversed  the  decision,  citing  inadequate 
documentation  of  cumulative  effects 
analysis.  The  intent  of  the  revised  FEIS 
is  to  provide  the  necessary 
doctmientation  of  ciunulative  effects  in 
relation  to  the  Small  Sales  project. 
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While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  revision,  which  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  and  available  for  public  review 
in  February  2001.  The  comment  period 
on  the  revised  FEIS  will  end  45  days 
from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  of  the  revised  FEIS  in  the 
Federal  Register.  In  addition,  the  public 
is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  diuing  the 
analysis  and  prior  to  the  decision. 

A  new  decision  is  anticipated  in  April 
2001.  The  decision  will  identify  if, 
when,  how  and  where  to  schedule 
activities  to  meet  these  goals.  The  USDA 
Forest  Service  is  the  lead  agency  for  this 
proposal.  Acting  District  Ranger  Jose 
Castro  is  the  responsible  official. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  must  structiu«  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDS,  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  are  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  coiuls. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them. 

Comments  on  the  revised  FEIS  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters.  Comments  may  also 
address  the  adequacy  of  the  revised 
FEIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  revised 
FEIS.  Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  January  2,  2001. 
Jme  Castro, 
Acting  District  Ranger. 
[FR  Doc.  01-1003  Filed  1-11-01;  8:45  ami 

aiLLINQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Meeting  of  the  Land  Between  the 
Lake*  Advisory  Board 

AGENCY:  Forest  Service,  Agriculture. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Land  Between  The  Lakes 
Advisory  Board  will  hold  its  first 
meeting  to  consider  various  matters. 
Notice  of  this  meeting  is  given  imder  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.2. 

The  meeting  agenda  includes  the 
following: 

(1)  Welcome  and  Introductions 

(2)  Federal  Advisory  Committee 
Guidelines 

(3)  Protection  Act 

(4)  Bylaws,  Operating  Procedm-es,  and 
Public  Comment  Process 

(5)  Land  Between  The  Lakes  and 
Forest  Service  Overview 

(6)  Forest  Planning  Overview 
The  meeting  is  open  to  the  public; 

however,  due  to  the  length  of  the 
scheduled  agenda,  there  will  not  be  an 
opportimity  for  oral  statements  from  the 
public  at  the  meeting.  Written 
comments  are  invited  and  may  be 
mailed  to:  William  P.  Lisowsky,  Area 
Supervisor,  Land  Between  The  Lakes, 
100  Van  Morgan  Drive,  Golden  Pond, 
Kentucky  42211.  Written  comments 
must  be  received  at  Land  Between  The 
Lakes  by  February  7,  2001  in  order  for 
copies  to  be  provided  to  the  members  at 
the  meeting.  Future  meetings  may 
provide  opportunities  for  oral  comment. 
DATES:  The  meeting  will  be  held  on 
Thursday,  February  15,  2001,  8:30  a.m. 
to  4:00  p.m.,  CDT. 

ADDRESSES:  The  meeting  will  be  held  at ' 
Lake  Barkley  State  Resort,  Cadiz, 
Kentucky,  and  will  be  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Byers,  Advisory  Board  Liaison, 
Land  Between  The  Lakes,  100  Van 
Morgan  Drive,  Golden  Pond,  Kentucky 
42211.270-924-2002.  ^ 

SUPPLEMENTARY  INFORMATION:  Members 
of  the  Land  Between  The  Lakes 
Advisory  Board  and  their  appointing 
agencies  are: 
Mr.  C.  Lee  Anderson,  United  States 

Department  of  Agriculture 
Mr.  C.  Thomas  Bennett,  KY  Department 

of  Fish  &  Wildlife 
Mr.  Reed  Conder,  Governor  of  Kentucky 
Ms.  Ann  Fairhurst,  United  States 

Department  of  Agriculture 
Mr.  James  R.  Fox,  TN  Wildlife 

Resoiut:es  Agency 
Mr.  Ben  D.  Hall,  KY  Department  of  Fish 

&  Wildlife 
Ms.  Dortha  N.  Lyons,  Governor  of 

Kentucky 


Mr.  Robert  Marks.  Sr.,  United  States 

Department  of  Agriculture 
Mr.  Jesse  Mayo,  Governor  of  Tennessee 
Mr.  Berlin  Stanley  Moore,  Jr.,  Trigg 

County  Judge  Executive 
Ms.  Delia  B.  Oliver,  Lyon  County  Judge 

Executive 
Mr.  Gordon  W.  Rahn,  United  States 

Department  of  Agriculture 
Mr.  James  E.  Stevens,  Lyon  Coimty 

Judge  Executive 
Mr.  Jesse  R.  Thomas,  Trigg  County  Judge 

Executive 
Mr.  David  G.  Wallace,  Stewart  County 

Executive 
Mr.  Nickolas  W.  Watson,  Stewart 

County  Executive 
Ms.  Ramay  W.  Winchester,  Governor  of 

Tennessee 

Dated:  lanuary  4.  2001. 
Wiliiam  P.  Lisowslcy, 
Area  Supervisor,  Land  Between  The  Lakes. 
(FR  Doc.  01-1002  Filed  1-11-01;  8:45  am) 

BNJJNO  COOC  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Proposed  Change  to  the  Natural 
Resources  Conservation  Service's 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculttire, 
Pennsylvania  State  Office. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
Pennsylvania  State  NRCS  Field  Office 
Technical  Guide  (FOTG)  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Pennsylvania  to  issue  a  series  of  new 
and  revised  conservation  practice 
standards  in  its  Technical  Guide.  These 
draft  standards  include  the  following: 
Conservation  Crop  Rotation  (Acre) — 

Standard  Code  328— Draft  (9/2000) 

Residue  Management:  No  Till/Strip 

Till  (Acre)— Standard  Code  329A— 

Draft  (9/2000) 
Residue  Management:  Mulch  Till 

(Acre)— Standard  Code  329B— Draft 

(9/2000) 
Residue  Management  Ridge  Till 

(Acre)— Standard  Code  329C— Draft 

(9/2000) 
Contour  Farming  (Acre) — Standard 

Code  330— Draft  (11/2000) 
Contour  Buffer  Strips  (Acre)^ — Standard 

Code  332— Draft  (11/2000) 
Cover  Cropping  (Acre) — Standard  Code 

340— Draft  (12/2000) 
Residue  Management:  Seasonal  (Acre) — 

Standard  Code  344— Draft  (9/2000) 
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Filter  Strip  (Acre)— Standard  Code 

393— Draft  (9/2000) 
Contour  Stripcropping  (Acre) — Standard 

Code  585— Draft  (11/2000) 
Nutrient  Management. (Acre) — Standard 

Code  590— Draft  (9/2000) 
Waste  Utilization  (Acre) — Standard 

Code  633— Draft  (9/2000) 
Conservation  Cover  (Acre)— iStandard 

Code  327  (10/2000) 
DATES:  Comments  will  be  received  on  or 
before  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Janet  L.  Oeitly, 
State  Conservationist,  USDA-Natural 
Resources  Conservation  Service,  Suite 
340,  One  Credit  Union  Place, 
Harrisburg,  Pennsylvania  17110-2993, 
telephone  (717)  237-2202;  fax  (717) 
237-2238. 

Copies  of  these  draft  practice 
standards  are  made  available 
electronicallly  on  the  Pennsylvania 
Natural  Resources  Conservation  Service 
(NRCS)  website  at 
www.pa.nrcs.uscla.gov.  Click  on  the 
"Conservation  Practices  for  Review" 
button  to  access  the  dmft  practice 
standards. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after  the 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Pennsylvania  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Pennsylvania  regeu'ding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  December  28.  2000. 
Roger  F.  Hager, 

Supervisory  Contract  Specialist.  USDA — 
Natum]  Resources  Conservation  Service. 
[FR  Doc.  01-1004  Filed  1-11-01;  8:45  am) 
aajjNQ  cooe  *4io-i«-u 


DEPARTMENT  OF  AGRICULTURE 

Rural  UtiHtiaa  Sarvic* 

Dairytand  Power  Cooparathra,  NoUca 
of  Availability  of  an  Envlronmantal 


agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  an 
environmental  assessment. 

SUMMARY;  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 


publishing  an  environmental 
assessment  (EA)  for  a  project  proposed 
by  Dairyland  Power  Cooperative  (DPC) 
of  La  Crosse,  Wisconsin.  The  project 
consists  of  constructing  a  coal  ash 
landfill  at  its  existing  Alma  Off-site 
disposal  facility.  The  project  is  located 
in  the  NE  V*  of  the  NE '/«  of  section  19 
and  portions  of  sections  18  and  20, 
T21N,  R12W,  town  of  Belvidere.  Buffalo 
County,  Wisconsin.  The  proposed 
landfill  will  be  an  expansion  of  DPC's 
existing  facility.  All  construction 
activity  will  take  place  on  property 
owned  by  DPC.  RUS  proposes  to 
provide  financial  assistance  to  DPC  for 
thisproiect 

FOR  FUTHER  INFORMATION  CONTACT:  Nurul 
Islam,  Environmental  Protection 
Specialist,  Rural  Utilities  Service, 
Engineering  and  Environmental  Staff, 
Stop  1571,  1400  Independence  Avenue, 
SW,  Washington,  DC  20250-1571, 
telephone:  (202)  720-1414;  e-mail: 
nislam@rus.usda.gov.  Information  is 
also  available  from  Bradley  P.  Foss, 
Environmental  Biologist,  DPC,  3200  East 
Avenue  South,  La  Crosse,  Wisconsin 
54601,  telephone  (608)  787-1492.  FAX: 
(608)  787-1490.  His  e-mail  address  is: . 
RUS  seeks  written  comments  on  the 
DPC  proposal.  Written  comments 
should  be  submitted  to  RUS  within  30 
days  of  the  publication  of  this  notice  to 
the  above  address. 
SUPPlfMENTARY  INFORMATION:  DPC 
proposes  to  construct  the  facility  at  a 
site  in  Buffalo  Coimty.  Wisconsin.  DPC 
is  continuing  with  the  landfill  siting  and 
development  process  for  a  32-acre8 
noncontiguous  coal  ash  disposal  area  at 
their  existing  Alma  Off-site  disposal 
facility.  In  addition  to  the  32  acres 
required  for  the  ash  disposal  area, 
approximately  another  32  acres  will  be 
required  to  develop  access  roads,  berms, 
ditches,  sedimentation  basins,  and 
temporary  stock  piles.  Soil  required  for 
construction  of  the  sub-base,  perimeter 
berms,  and  the  final  covering  of  the 
disposal  area  will  be  obtained  from  on- 
site  sources.  The  construction  and 
operation  of  the  facility  will  not  be 
visible  fit)m  any  public  roads  or  private 
residences.  The  anticipated  life  of  the 
landfill  is  about  13.9  years  at  the  present 
disposal  rates. 

The  EA  is  available  for  public  review 
at  the  RUS  or  the  headquarters  of  DPC 
at  the  addresses  provided  in  this  notice 
and  at  the  following  locations: 

•  Buffalo  County  Clerk's  Office. 
Buffalo  County  Courthouse,  407  South 
2nd  Street,  Alma,  Wisconsin  54610,  Tel: 
(608) 685-6209 

Questions  and  comments  should  be 
sent  to  RUS  at  the  address  provided  in 
this  notice.  RUS  will  accept  questlbns 


and  comments  on  the  EA  for  30  days 
from  the  date  of  publication  of  this 
notice. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  7  CFR  Part  1794. 
Environmental  Policies  and  Procedures. 

IDated:  January  5.  2001. 
Lawrence  R.  Wolfe, 

Acting  Director,  Engineering  and 
Environmental  Staff. 

[FR  Doc.  01-1019  Filed  1-11-01;  8:45  am) 

BMJJNO  COOE  3410-15-P 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Oregon  Advlaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  convene  at  1  a.m.  and 
adjourn  at  1  p.m.  on  Thursday,  February 
1,  2001,  at  the  Sweetbrier  Inn,  Board 
Room,  7125  SW  Nyberg  Road,  Tualatin, 
Oregon  97062.  The  purpose  of  the 
meeting  is  to  discuss  the  background 
and  method  of  conducting  the  law 
enforcement  project. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
ibeeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  January  8.  2001. 
Edward  A.  Hailes,  Jr., 
Acting  General  Counsel. 
[FR  Doc.  01-1105  Filed  1-11-01;  8:45  am] 
MLUNQ  COM  633S-01-F 


DEPARTMENT  OF  COMMERCE 

p.D.  010901A] 

SutMniaalon  for  0MB  Review; 
Comment  Raquaat 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
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and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  * 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Permit  Family 
of  Forms. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0202. 

Type  of  Request  Regular  submission. 

Burden  Hours:  21,035. 

Number  of  Respondents:  43,203. 

Average  Hours  Per  Response:  30 
minutes  for  an  initial  vessel  permit 
application,  15  minutes  for  a  vessel 
permit  renewal  application,  5  minutes 
for  a  dealer  permit  application,  1  hour 
for  an  operator  permit  application,  3 
hours  for  a  limited  access  vessel 
upgrade  or  replacement  application,  30 
minutes  for  a  request  for  retention  of  a 
permit  history.  3  hours  for  limited 
access  permit  appeal,  2  minutes  for  a 
notification  prior  to  the  start  or  end  of 
a  fishing  trip  or  for  any  other 
notification  related  to  fishery  activity 
unless  otherwise  noted  below,  3 
minutes  to  declare  a  block  of  time  out 
of  specified  fisheries,  1  hour  to  install 
a  vessel  monitoring  system,  5  seconds 
for  an  automated  position  report  from  a 
vessel  monitoring  system,  30  minutes 
for  a  request  to  turn  off  a  vessel 
monitoring  system,  2  minutes  for 
notffication  for  observer  coverage,  30 
minutes  to  apply  for  a  Good  Samaritan 
credits  when  assisting  Coast  Guard 
search  and  rescue  operations  or 
assisting  in  towing  a  disabled  vessel;  5 
minutes  to  request  a  letter  of 
authorization  for  an  exemption  program 
(unless  othenvise  noted  below),  2 
minutes  to  obtain  a  Charter/Party 
Exemption  Certificate  for  Gulf  of  Maine 
Closed  Areas,  2  minutes  to  request  a 
certificate  for  the  state  waters  winter 
flounder  exemption  pro-am,  5  minutes 
for  a  limited  access  scallop  vessel 
fishing  tmder  the  scallop  DAS  program 
to  request  a  letter  of  authorization  to 
fish  for  scallops  with  trawl  nets,  5 
minutes  for  an  initial  lobster  area 
designation,  2  minutes  for  a  request  for 
additional  lobster  gear  tags,  3  minutes 
for  a  notification  of  lost  lobster  gear  tags, 
2  minutes  for  a  request  to  change  a 
permit  category  designation,  2  minutes 
for  a  request  for  transit,  3  minutes  for  an 
area  declaration,  3  minutes  to  call  out  of 
a  fishery,  10  minutes  for  a  gillnet 
category  designation  (including  initial 
request  for  gillnet  tags),  2  minutes  to 
request  additional  gillnet  tags,  2 
minutes  to  notify  of  lost  tags  and  to 
request  replacement,  1  minute  to  attach 
a  gillnet  tag,  and  1  hour  to  request  a 
state  quota  transfer.  Note  that  many  of 


these  requirements  only  apply  to 
specified  fisheries  in  specified 
circumstances. 

Needs  and  Uses:  Any  individual  or 
organization  participating  in  federally- 
controlled  fisheries  is  required  to  obtain 
permits.  The  purpose  and  use  of  permits 
is  to:  (1)  register  fishermen,  fishing 
vessels,  fish  dealers  and  processors,  (2) 
list  the  characteristics  of  fishing  vessels 
and/or  dealer/processor  operations,  (3) 
exercise  influence  over  compliance  (e.g., 
withhold  issuance  pending  collection  of 
unpaid  penalties),  (4)  provide  a  mailing 
list  for  the  dissemination  of  important 
information  to  the  industry,  (5)  register 
participants  to  be  considered  for  limited 
entry,  and  (6)  provide  a  imiverse  for 
data  collection  samples.  Identification 
of  the  participants,  their  gear  types, 
vessels,  and  expected  activity  levels  is 
an  effective  tool  in  the  enforcement  of 
fishery  regulations.  This  information  is 
needed  to  measure  the  consequences  of 
management  controls  as  well. 
Participants  in  certain  fisheries  may  also 
be  required  to  notify  NOAA  before 
fishing  trips  for  the  purpose  of  observer 
placMnent  and  to  make  other  reports  on 
fishing  activities. 

Affected  Public:  Business  and  other 
for-profit  organizations,  individuals  and 
households. 

Frequency:  On  occasion,  annual, 
triennial. 

Respondent's  (^ligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
Mclayton@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  5,  2001. 
Madeleine  Claytoi^ 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  01-1063  Filed  1-11-01;  8:45am] 

BtLUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

P.D.010801C] 

Submlaaion  for  OMB  Review; 
Commem  Requeat 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  NOAA's  Teacher-At-Sea 
Program. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0283. 

Type  of  Request.  Regular  submission. 

Burden  Hours:  309. 

Number  of  Respondents:  375. 

Average  Hours  Per  Response:  75 
minutes  for  an  application,  15  minutes 
for  recommendations,  2  hours  per 
report. 

Needs  and  Uses:  The  Teacher-At-Sea 
Program  provides  educators  with  the 
opportunity  to  participate  in  research    ■ 
projects  aboard  NOAA  vessels.  The 
respondents  are  educators  who  provide 
information  about  themselves  and  their 
teaching  situation  and  who  submit  a 
follow-up  report  with  ideas  for 
classroom  applications. 
Recommendations  are  also  required. 

Affected  Public  Individuals  and 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClaytonddoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  5,  2001. 
Madeleine  Qayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer 
[FR  Doc.  01-1065  Filed  1-11-01;  8:45  am] 

HLUNG  COOE  3S10-12-S 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  Population  Survey  (CPS)— 
Census  2000  Match  Study 

ACTION:  Imposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A}). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  12,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeline  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  hitemet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Paul  Siegel,  U.S.  Bureau 
of  the  Census,  HHES-1462-3, 
Washington,  DC  20233-8500 
(paul.m.siegel@census.gov). 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  U.S.  Census  Bureau  plans  to 
create  a  database  of  respondent  records 
matched  between  the  Current 
Population  Survey  (CPS)  and  Census 
2000.  We  will  use  the  information  to 
conduct  research  on  estimates  of  various 
characteristics  from  these  two  sources. 
This  matched  database  will  permit 
investigating  effects  of  nonresponse 
error,  coverage  error,  CPS  month-in- 
sample  bias,  item  wording,  survey 
administration,  and  other  forms  of  non- 
sampling  error  on  estimates  of  any 
characteristic  measured  in  the  two 
surveys.  Some  examples  are 
unemployment,  income,  poverty,  and 
racial  and  ethnic  identification.  Its 
immediate  uses  will  be  in  evaluating 
differences  between  Census  and  CPS 
estimates  of  median  household  income 
and  poverty  for  small  areas. 

Most  of  the  matches  will  be  made 
through  use  of  a  computer  matching 
algorithm  and  through  clerical  matching 
performed  by  Census  Bureau 
employees.  These  matches  will  not 
impose  any  reporting  burden.  However, 


there  may  be  a  significant  number  of 
unmatched  cases  that  will  require  field 
follow-up.  The  interviews  will  be 
conducted  to  match  the  people  living 
within  a  household  at  the  time  of  the 
CPS  interview  to  their  Census  2000 
information,  or  to  confirm  that 
individuals  in  CPS  were  missed  in 
Census  2000.  The  interviews  will  only 
include  questions  on  social, 
demographic,  or  economic 
characteristics  that  are  necessary  to 
match  individuals  and  households  in 
the  two  surveys  (e.g.,  address,  name, 
age.  date  of  birth,  gender,  and 
relationship  to  others  in  the  household). 

HistoricjQly,  the  Census  Biu^au  has 
conducted  several  studies  of  matched 
CPS  and  Census  data.  These  studies 
include  matches  of  CPS  to  the  Censuses 
of  1960,  1970,  1980,  and  1990. 

This  study  will  allow  the  Census 
Biueau  to  answer  many  questions 
related  to  the  stated  objectives, 
including: 

•  What  is  the  magnitude  of  difference 
between  the  census  estimates  of  median 
household  income  and  poverty  and 
those  based  on  the  March  suppleinent  to 
the  CPS  arising  from  each  of  the 
following  sources:  (1)  Differences  in  the 
way  in  which  the  data  are  collected  and 
processed;  (2)  differences  in  the 
population  to  which  the  poverty  test  is 
applied,  i.e.,  the  poverty  universe;  and 
(3)  the  impact  of  imdercoverage  and 
adjustment  on  both  the  Census  and  the 
CPS  estimates. 

•  To  what  degree  do  the  census 
estimates  of  selected  characteristics 
reflect  response  errors,  as  measured  by 
simple  response  t'ariance  and  response 
bias? 

•  What  are  the  census  characteristics 
of  CPS  nonrespondents?  Are  CPS 
nonrespondents  similar  to  CPS 
respondents?  What  adjustments  do  the 
match  results  suggest  be  made  in  the 
CPS  sampling  or  weighting  procedures 
to  better  adjust  for  nonresponse  bias? 

•  Which  segments  of  the  population 
does  CPS  do  a  good  job  of  covering  and 
which  segments  are  poorly  covered? 
What  census  information  can  be  used  to 
enhance  the  CPS  sampling  and 
weighting  procedures  to  improve  CPS 
coverage  of  all  segments  of  the 
population? 

•  What  are  the  census  characteristics 
of  the  unemployed?  What  are  the 
diffierences  between  census  and  CPS 
measurements  of  the  udismployed  and 
how  do  these  differences  relate  to 
census  and  CPS  characteristics? 

•  What  is  the  level  of  month-in- 
sample  bias  for  selected  CPS 
characteristics?  Are  any  particular 
segments  of  the  population  contributing 
disproportionately  to  month-in-sample 


bias?  What  results  can  be  used  to  adjust 
for  CPS  month-in-sample  bias? 

•  How  are  CPS  characteristics  related 
to  census  data  (including  demographic, 
socio-economic  characteristics)?  To 
what  degree  do  differences  between  CPS 
and  census  response  provide 
information  relevant  to  the  "true" 
response  (this  may  address  issues  of 
bias  in  CPS  and  census  estimates)?  To 
what  extent  can  we  use  census  data  to 
assess  the  accuracy  of  small  area 
estimation  models  for  estimating  CPS 
characteristics  and  improving  variance 
estimates?  To  what  extent  can  census 
data  be  used  to  augment  small  area 
estimation  models  for  estimating  CPS 
characteristics  and  improving  variance 
estimates? 

•  Who  reports  race  or  ethnicity 
differently  in  the  CPS  and  census? 

n.  Method  of  Collection 

The  field  follow-up  will  be  conducted 
through  face-to  face  interviews 
beginning  in  August  of  2001  and  ending 
by  October  2001.  Identifying 
information  collected  throughout  the 
study  will  be  held  in  strict  confidence 
in  accordance  with  Title  13. 

m.Data 

OMB  Number:  Forthcoming. 

Form  Number:  Forthcoming. 

Type  ofRd^riew:  Regular  Suomission. 

Affected  Public:  Those  residing  at  CPS 
sampled  households. 

Estimated  Number  of  Respondents: 
7,500. 

'Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  625. 

Estimated  Total  Aimual  Cost:  There  is 
no  cost  to  the  respondent  other  than  the 
time  taken  to  complete  the  survey. 

Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13  USC, 
Sections  141  &  193. 

/v.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sxmmiarized  and/or 
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included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  8,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  01-977  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 
[A-485-803] 

■Certain  Cut-to-Length  Carlxxi  Steel 
Plate  From  Romania:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  September  7,  2000,  the 
Department  of  Commerce  published  the 
preliminary  results  of  adniinistrative 
review  of  the  antidimiping  duty  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Romania.  This  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise.  The  period  of 
review  is  August  1, 1998  through  July 
31. 1999. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
However,  these  changes  did  not  cause 
the  final  results  to  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margin  for  the 
reviewed  firms  is  listed  below  in  the 
section  entitied  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Robert  James,  Enforcement 
Group  in — Office  8,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-2924  (Baker),  (202) 
482-0649  (James). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 


the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department  of  Commerce  (the 
Department)  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

On  September  7,  2000,  the 
Department  published  the  preliminary 
results  of  administrative  review  of  the 
antidiunping  duty  order  on  cut-to-length 
carbon  steel  plate  from  Romania.  See 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Romania:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Final  Partial  Recision  of 
Review.  65  FR  54208  (September  7, 
2000).  The  review  covers  one 
manufacturer,  S.C.  Sidex  S.A.  (Sidex), 
and  one  exporter,  Metalexportimport, 
S.A.  (MEI).  The  period  of  review  (POR) 
is  August  1,  1998  through  July  31,  1999. 
We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  On 
October  10,  2000,  MEI/Sidex  and 
petitioners  (Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group,  a  unit 
of  USX  Corporation)  filed  case  briefs. 
These  parties  filed  rebuttal  briefs  on 
October  17,  2000.  This  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act. 

Scope  of  the  Review 

The  products  covered  in  this  review 
include  hot-rolled  carbon  steel  imiversal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1 ,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangiilar  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances.  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currenUy  classifiable  in  the 
HTS  imder  item  nvunbers  7208.31.0000, 
7208.32.0000.  7208.33.1000. 
7208.33.5000.  7208.41.0000, 
7208.42.0000.  7208.43.0000. 
7208.90.0000,  7210.70.3000. 
7210.90.9000,  7211.11.0000, 
7211.12.0000.  7211.21.0000, 
7211.22.0045,  7211.90.0000, 
7212.40.1000.  7212.40.5000,  and 


7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
grade  X-70  plate. 

These  HTS  item  niunbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandimi" 
(Decision  Memorandum)  bom  Joseph 
Spetrini.  Deputy  Assistant  Secretary. 
Import  Administration,  to  Troy  Cribb. 
Assistant  Secretary  for  Import 
Administration,  dated  the  same  date  as 
publication  of  this  notice,  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  room 
B-099  of  the  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Web  at 
www.ja.jta.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Change  in  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  These 
changes  are  discussed  in  the  relevant 
section  of  the  Decision  Memorandum. 

Final  Results  of  Review 

We  determine  that  a  margin  of  zero 
percent  exists  for  sales  of  subject 
merchandise  by  MEI  for  the  period 
August  1,  1998  through  July  31,  1999. 
The  Department  shall  instruct  the  U.S. 
Customs  Service  to  liquidate  all 
appropriate  entries  without  regard  to 
antidumping  duties.  The  Department 
will  also  instruct  Customs  to  end  the 
suspension  of  liquidation  for  all  entries 
of  subject  merchandise  produced  by 
Sidex  and  exported  by  MEI  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  1,  1998, 
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and  Mdll  instruct  Customs  to  release  any 
cash  deposits  or  bonds  posted.  If 
applicable,  the  Department  will  further 
instruct  Customs  to  refund  with  interest 
any  cash  deposits  on  entries  made  after 
July  31,  1998. 

Cash  Deposit  Requirements 

The.  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  cut-to-length  carbon  steel  plate  bom 
Romania  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
For  the  reviewed  companies  the 
Department  shall  require  no  deposit  of 
estimated  antidiunping  duties;  (2)  for 
previously  reviewed  or  investigate 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  p>eriod  for  the  manufacturer  of 
the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  75.04 
percent.  This  is  the  "All  Others'*  rate 
from  the  LTFV  investigation.  (See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Romania,  58  FR 
37209  Only  9.  1993)). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviefw. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbiu'sement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidimiping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retiun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  terms  of  an  APO  is  a  sanctionable 
violation. 

We  are  issuing  and  pubUshing  this 
administrative  review  and  notice  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Tariff  Act. 

Dated:  January  5,  2001. 
TroyRCribb, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Conunents  and  Responses. 

1.  Rescinding  the  Review. 

2.  Barter  Transactions. 

3.  Factor  Valuation. 

4.  Overhead. 

5.  Use  of  Inflator. 

6.  Application  of  Inflator  to  Labor  Costs. 

7.  Circumstance-of-Sale  Adjustments. 

8.  Facts  Available. 

9.  Ministerial  Errors. 

(FR  Doc.  01-1106  Filed  1-11-01;  8:45  am] 

BILUNO  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-835] 

Oil  Country  Tubular  Goods  From 
Japan:  Extension  of  Time  Limit  for 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTKM:  Notice  of  extension  of  time  limit 
for  final  results  of  administrative 
review. 

EFFECTIVE  DATE:  January  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Denenberg  or  Mark  Hoadley, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-1386  or  (202)  482- 
0666,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effiective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departments's 
regulations  are  to  the  current 
regxilations.  codified  at  19  CFR  part  351 
(1999). 


Background 

On  August  26,  1999,  the  Department 
of  Commerce  (the  Department)  received 
a  request  from  Dril-Quip  Inc.  (Dril-Quip) 
for  an  administrative  review  of  the  x 
following  parties:  Hallmark  Tubulars 
Ltd.  (Halhnark),  Itochu  Corp.  (Itochu), 
Itochu  Project  Management  Corp.  (IPM), 
and  Nippon  Steel  Corp.  (Nippon) 
regarding  the  antidumping  duty  order 
on  oil  coimtry  tubular  goods  from  Japan. 
On  August  31, 1999,  petitioner  and 
Sumitomo  Metal  Industries,  Ltd.  (SMI) 
requested  that  the  Department  conduct 
an  administrative  review  of  SMI.  On 
October  1, 1999,  the  Department 
published  a  notice  of  initiation  of  this 
administrative  review,  covering  the 
period  of  August  1, 1998  through  July 
31,  1999  (64  FR  53318).  On  September 
11,  2000,  the  Department  published  its 
preliminary  results  of  this 
administrative  review  (65  FR  54838). 

Extension  of  Time  Limits  for  Final 
Results 

Because  of  the  complexities 
enumerated  in  the  Memorandum  from 
Barbara  E.  Tillman  to  Joseph  A. 
Spetrini,  Extension  of  Time  Limit  for  the 
Administrative  Review  of  Oil  Country 
Tubular  Goods  from  Japan,  dated 
January  3,  2001,  it  is  not  practical  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  Uie  Act,  the  Department 
is  extending  the  time  limit  for  the  final 
results  of  review  from  January  9,  2001 
to  February  8,  2001. 

Dated:  January  3,  2001. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 

[FR  Doc.  01-976  Filed  1-11-01;  8:45  am] 

BILUNO  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-588-856,  A-68a-846,  A-469-810] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Angle  From  Japan, 
Korea,  and  Spain 

AGENCY:  Import  Administration, 
Internationeil  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determinations. 

EFFECTIVE  DATE:  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  (Japan)  at  (202)  482- 
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0189,  Brian  Smith  (Korea)  at  (202)  482- 
1766,  Davina  Hashmi  (Spain)  at  (202) 
482-5760,  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC,  20230. 

Preliminary  Determinations 

1 1  We  preliminarily  determine  that 
stainless  steel  angle  ("SSA")  from  Japan, 
Korea,  and  Spain  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less- 
than-fair-value  ("LTFV")  prices,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act").  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rouind 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's)  regulations  refer  to  19 
CFR  Part  351  (2000). 

Case  History 

Since  the  initiation  of  these 
investigations  (Notice  of  Initiation  of 
Antidumping  Investigations:  Stainless 
Steel  Angle  from  Japan,  Republic  of 
Korea,  and  Spain  (65  FR  55504. 
(September  14,  2000))  {"Initiation 
Notice"),  the  following  events  have 
occurred: 

On  September  19,  2000,  the 
Department  sent  letters  to  the 
petitioners'  and  all  parties  named  in  the 
petition  requesting  conunents  on  the 

Eroduct-matching  criteria  and  matching 
ierarchy  in  the  three  individual  cases. 
These  parties  included:  Daido  Steel  Co., 
Ltd.  ("Daido"),  Aichi  Steel  Corporation 
("Aichi"),  aind  Svunitomo  Metal 
Industries,  Ltd.,  ("Sumitomo"),  possible 
exporters/producers  of  SSA  from  fapan; 
Bae  Myung  Metal  Co.,  Ltd.  ("Bae 
Myung"),  a  possible  exporter /producer 
of  SSA  from  Korea;  and  Roldan,  S.A. 
("Roldan"),  a  possible  exporter/ 
producer  of  SSA  from  Spain.  See 
"Respondent  Selection"  section  of  this 
notice  for  further  discussion  of  how  the 
Department  determined  the  respondents 
in  these  investigations.  On  September 
21,  2000,  the  petitioners  submitted 
conunents  on  the  physical 


'  The  petitioners  are  Slater  Steels  Corporation, 
Speciality  Alloys  Division  ("Slater"),  and  the 
United  Steel  Workers  of  America,  AFLr<30/CLC 
collectively,  "the  petitioaers"). 


characteristics  for  product-matching 
purposes  in  all  three  cases. 

On  September  25,  2000,  Bae  Myimg 
submitted  a  letter  of  appyearance  and  a 
request  that  certain  SSA  be  excluded 
from  the  scope  of  the  investigation 
concerning  Korea.  On  October  4,  2000, 
the  petitioners  filed  comments  on  Bae 
Mytmg's  scope-exclusion  request.  See 
"Scope  Comments"  section  of  this 
notice  for  further  discussion.  On 
September  28.  2000,  the  United  States 
Intemational  Trade  Commission  ("ITC") 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of 
SSA  from  Japan,  Korea,  and  Spain  are 
materially  injuring  (or  threatening  with 
material  injury)  the  United  States 
industry.  See  Stainless  Steel  Angle  from 
Japan,  Korea  and  Spain,  65  FR  60451 
(October  11,  2000),  and  USITC 
publication  3356  (October  2000)  entitied 
Stainless  Steel  Angle  from  Japan,  Korea 
and  Spain:  Investigation  Nos.  731-TA- 
888-890  (Preliminary). 

As  a  result  of  our  research  to 
determine  the  proper  recipients  of  the 
antidumping  questionnaires  in  the  three 
cases,  on  October  12,  2000,  we  issued 
antidimiping  duty  questionnaires^  to 
two  Korean  companies  (Bae  Myung  and 
SK  Global  Co.,  Ltd.  ("SK  Global"))  and 
to  the  Spanish  company  (Roldan).  On 
October  13,  2000,  we  issued 
questionnaires  to  three  Japanese 
companies  (Aichi,  Daido,  and 
Svunitomo).  See  "Respondent  Selection" 
section  of  this  notice  for  further 
discussion.  On  October  17,  2000, 
Roldan  submitted  a  letter  of  appearance. 

On  November  20,  2000,  Bae  Myung  s 
coimsel  indicated  that  Bae  Mjrung 
would  not  be  submitting  a  response  to 
the  antidumping  duty  questionnaire.  At 
that  time,  the  Department  informed  Bae 
Myung's  coimsel  that  Bae  Myung's 
failure  to  submit  a  response  woiUd 
result  in  the  application  of  facts 
available.  See  November  20,  2000, 
memorandum  to  the  case  file 
concerning  SSA  from  Korea.  On 
November  21,  2000,  Roldan's  counsel 
indicated  that  Roldan  was  not 
submitting  a  response  to  the 
antidumping  duty  questionnaire.  At  that 
time,  the  Department  informed  Roldan's 


^  Section  A  of  the  questionnaire  requested  general 
information  concerning  the  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  sales  of  that 
merchandise  in  all  markets.  Sections  B  and  C  of  the 
questionnaire  requested  home  market  sales  listings 
and  U.S.  sales  listings.  Section  D  of  the 
questionnaire  requested  information  regarding  the 
cost  of  production  ("CXDP")  of  the  foreign  like 
product  and  the  constructed  value  ("CV")  of  the 
merchandise  under  investigation.  Section  E  of  the 
questionnaire  requested  information  regarding  the 
cost  of  further  manufocttire  or  assembly  performed 
in  the  United  States. 


coimsel  that  Roldan's  failure  to  submit 
a  response  would  result  in  the 
application  of  facts  available.  See 
November  21,  2000.  memorandum  to 
the  case  file  concerning  SSA  from 
Spain.  On  November  27,  2000.  the 
Department  sent  letters  to  SK  Global 
(i.e.,  the  other  Korean  respondent)  and 
the  three  Japanese  respondents 
informing  them  that  the  Department  did 
not  receive  their  responses  to  the 
antidiunping  duty  questionnaire  and 
that,  if  they  did  not  contact  the 
Department  by  December  4,  2000,  the 
Department  would  resort  to  facts 
available  in  making  its  preliminary 
determinations.  None  of  these 
respondents  contacted  the  Department 
by  December  4,  2000. 

Scope  of  Investigations 

For  piuposes  of  these  investigations, 
the  term  "stainless  steel  angle"  includes 
hot-rolled,  whether  or  not  annealed  or 
descaled,  stainless  steel  products  of 
equal  leg  length  angled  at  90  degrees, 
that  are  not  otherwise  advanced.  The 
stainless  steel  angle  subject  to  these 
investigations  is  currently  classifiable 
under  subheadings  7222.40.30.20  and 
7222.40.30.60  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS").  Specifically  excluded  from 
the  scope  of  these  investigations  is 
stainless  steel  angle  of  unequal  leg 
length.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Scope  Comments 

On  September  25,  2000,  Bae  Myung, 
a  Korean  respondent,  requested  that  the 
Department  exclude  from  the  scope  of 
the  proceeding  on  SSA  from  Korea 
certain  SSA  products  that  Slater  {i.e., 
one  of  the  petitioners)  does  not  produce. 
Specifically,  Bae  Mjrung  stated  that 
Slater  does  not  make  SSA  with  leg 
lengths  under  one  inch  or  over  three 
inches  and  that  SSA  of  different  leg 
lengths  cannot  be  used  in  the  same 
application  and  thus  are  not 
substitutable.  We  did  not  receive  scope 
comments  from  SK  Global  or  from  the 
respondents  in  the  cases  of  SSA  from 
Japan  or  Spain. 

On  Octooer  4,  2000,  we  received 
conunents  from  the  petitioners 
requesting  that  we  reject  Bae  Myung's 
request  to  exclude  products  that  Slater 
did  not  produce.  The  petitioners  based 
their  request  on  established  Department 
practice,  which  is  not  to  alter  the 
petitioner's  scope  definition  except  to 
clarify  ambiguities  in  the  language  or 
address  administrability  problems, 
citing  the  Notice  of  Final  Determination 
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of  Sales  at  Less-Than-Fair-Value: 
Melamine  Institutional  Diimerware 
Products  from  the  People's  Republic  of 
China,  62  PR  1708  Qan.  13,  1997)  and 
Final  Affirmative  Cktunteivailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Italy,  64  PR 
30624,  30635  (June  8.  1999).  The 
petitioners  state  tiiat,  in  this  case,  they 
have  identified  the  products  in  the 
petition  clearly.  Moreover  and  most 
importantly,  the  petitioners  state,  the 
statute  does  not  require  that  the 
domestic  industry  must  ciurently 
produce  every  kind  of  product  included 
within  the  scope  of  a  petition.  Rather, 
the  petitioners  maintain,  products  are 
often  included  in  the  scope  of  an 
investigation  because  they  are  similar  to 
and  competitive  with  the  domestic  like 
product. 

In  analyzing  Bae  Myung's  scope- 
exclusion  request,  we  examined  the 
ITC's  preliminary  determination  report 
{i.e.,  ITC  pubUcation  No.  3356,  dated 
October  2000)  to  determine  whether  the 
ITC  found  that  the  specific  products 
identified  by  Bae  Myung  in  its  exclusion 
request  constitute  a  domestic  like 
product  distinct  from  the  rest  of  the 
products  covered  by  the  scope  of  these 
investigations.  We  found  no  indication 
in  the  ITC's  preliminary  determination 
report  that  leg  lengths  under  one  inch  or 
over  three  inches  should  be  considered 
as  separate  domestic  like  products.  In 
addition,  we  examined  whether  this 
scope-exclusion  request  had  been  an 
issue  in  an  earlier  proceeding  involving 
SSA  from  Japan  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Angle  from 
Japan,  60  FR  16608  (March  31,  1995)). 
In  this  past  case,  as  well  as  in  the 
current  cases,  we  found  no  indication 
that  any  sizes  of  SSA  with  equal  leg 
lengths  should  constitute  distinct 
domestic  like  products  or  foreign  like 
products  for  comparison  purposes. 
Therefore,  after  reviewing  the  comments 
submitted  by  Bae  Myung  and  the 
petitioners,  the  ITC  report,  and  the 
earlier  investigation  on  SSA  case  bom 
Japan,  we  have  determined  that  the 
scope  of  the  investigation  of  SSA  frt)m 
Korea,  as  well  as  that  of  the 
investigations  of  SSA  from  Japan  and 
Spain,  should  also  include  SSA  with  leg 
lengths  imder  one  inch  and  over  three 
inches. 

Period  of  Investigation 

The  period  of  these  investigations 
("POI")  is  August  1, 1999,  through  July 
31,  2000. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 


dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  section 
777A(c){2)  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  exporters/producers  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either  (1)  a  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  valid  based  on  the 
information  available  at  the  time  of 
selection,  or  (2)  exporters  and  producers 
accounting  for  the  largest  voliune  of  the 
subject  merchandise  that  can  be 
reasonably  examined. 

In  their  petition,  the  petitioners 
identified  Aichi,  Daido,  and  Sumitomo 
as  possible  exporters/producers  of  SSA 
from  Japan,  Bae  Myung  as  a  possible 
exporter/producer  of  SSA  from  Korea, 
and  Roldan  as  a  possible  exporter/ 
producer  of  SSA  from  Spain.  On 
September  25,  2000,  we  sent  a  cable  to 
our  U.S.  embassy  in  each  of  the  three 
countries  to  inquire  whether  there  were 
any  other  companies  besides  those 
listed  in  the  petition  that  either 
exported  or  produced  SSA  during  the 
POI  in  that  particular  country.  The 
embassies  did  not  indicate  that  there 
were  any  other  exporters  or  producers  of 
the  subject  merchandise. 

To  identify  further  the  universe  of 
potential  respondents  from  the  three 
countries  to  which  we  should  send  an 
antidumping  duty  questiormaire  for 
purposes  of  these  LTPV  investigations, 
we  performed  the  following  steps  in 
each  case.  For  the  case  concerning 
Japan,  we  conducted  a  U.S.  Customs 
Service  ("Customs  Service")  query  and 
obtained  information  on  the  quantity 
and  value  of  SSA  imported  fit)m  Japan 
into  the  United  States  on  an  annual 
basis  for  1997, 1998,  1999,  and  January 
to  June  2000.  An  aneilysis  of  the 
Customs  Service  data  confirmed  two  of 
the  three  manufacturers  of  SSA  in  Japan 
named  in  the  petition.  The  query 
covered  SSA  within  the  HTS  numbers 
7222.40.30.20  and  7222.40.30.60,  which 
may  include  non-subject  SSA  (e.g., 
unequal  lengths).  Additionally,  we 
conducted  an  internet  search  which 
yielded  no  additional  information. 
Based  on  these  steps,  we  determined 
that  Aichi,  Daidor  and  Sumitomo  were 
the  only  appropriate  Japanese  recipients 
of  our  questionnaire  for  purposes  of 
conducting  this  investigation.  See 
"Memorandum  to  the  File  regarding 
Questionnaire  Recipients"  dated 


December  27,  2000,  for  further 
discussion. 

For  the  case  concerning  Korea,  we 
conducted  a  Customs  Service  query  and 
obtained  information  on  the  quantity 
and  value  of  SSA  imported  from  Korea 
into  the  United  States  on  an  annual 
basis  for  1997, 1998, 1999,  and  January 
to  June  2000.  An  analysis  of  the 
Customs  Service  data  indicated  that 
there  was  only  one  manufactiu^r/ 
exporter  of  SSA  in  Korea.  The  query 
covered  SSA  within  the  HTS  numbers 
7222.40.30.20  and  7222.40.30.60,  which 
may  include  non-subject  SSA  [e.g., 
imequal  lengths).  Finally,  we  conducted 
an  internet  search  which  revealed  that 
another  Korean  company,  SK  Global, 
may  have  also  exported  or  produced 
SSA  that  entered  the  U.S.  market  during 
the  POI.  Based  on  the  above-mentioned 
steps,  we  determined  that  Bae  Myimg 
and  SK  Global  were  the  only 
appropriate  Korean  recipients  of  our 
questionnaire  for  purposes  of 
conducting  this  investigation.  See 
"Memorandum  to  the  File  regarding 
Questionnaire  Recipients"  dated 
December  11,  2000,  for  further 
discussion. 

For  the  case  concerning  Spain,  we 
conducted  a  Customs  Service  query  and 
obtained  information  on  the  quantity 
and  value  of  SSA  imported  from  Spain 
into  the  United  States  on  an  annual 
basis  for  1997, 1998, 1999,  and  January 
to  Jime  2000.  An  analysis  of  the 
Customs  Service  data  indicated  that 
there  were  possibly  ten  manufacturers/ 
exporters  of  SSA  in  Spain.  Based  on  this 
data,  we  found  that  Roldan  accounted 
for  almost  100  percent  of  the  total 
quantity  of  subject  merchandise  entered 
into  the  United  States  in  1999  and  2000. 
The  other  manufactiirers  accoimted  for 
an  insignificant  amount  of  the  total 
quantity  entered  into  the  United  States. 
The  query  covered  SSA  within  the  HTS 
numbers  7222.40.30.20  and 
7222.40.30.60.  which  may  include  non- 
subject  SSA  [e.g.,  unequal  lengths).  We 
also  consulted  the  1999  steel 
manufacturer's  reference  book,  Iron  and 
Steel  Works  of  the  World,  which 
indicated  that  Roldan  was  the  only  SSA 
manufacturer  in  Spain.  Our  internet 
search  indicated  that  Roldan  was  the 
only  manufacturer/exporter  of  SSA  in 
Spain  and,  thus,  the  only  appropriate 
Spanish  recipient  of  our  questionnaire 
for  purposes  of  conducting  this 
investigation.  See  "Respondent 
Selection  Memorandum  to  the  File" 
dated  January  3,  2001,  for  further 
discussion. 

After  confirming  the  proper  recipients 
of  the  antidumping  questioimaires  in 
the  three  cases,  we  determined  that, 
given  our  resources,  we  would  be  able 
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to  investigate  all  companies  identified 
in  the  petition  and  the  additional 
Korean  company  (SK  Global)  identified 
in  our  internet  research. 

Facts  Available 

As  stated  above,  none  of  the 
respondents  from  any  of  the  three  SSA 
cases  responded  to  the  Department's 
antidumping  duty  questionnaire. 
Section  776(a)(2)  of  the  Act  provides 
that,  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority... shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title."  Pursuant  to  section  776(a)  of  the 
Act,  we  have  determined  that  the  use  of 
facts  available  is  appropriate  in 
determining  the  preliminary  dumping 
margins  for  Aichi,  Daido,  and  Sumitomo 
(i.e.,  the  three  respondents  in  the  Japan 
case),  Bae  Myung  and  SK  Global  (i.e., 
the  two  respondents  in  the  Korea  case), 
and  Roldan  (i.e.,  the  sole  respondent  in 
the  Spain  case)  because  all  of  these 
companies  failed  to  respond  to  our 
questionnaire. 

Section  776(b)  of  the  Act  provides 
that  the  Department  may  use  adverse 
inferences  in  selecting  facts  otherwise 
available  if  a  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  See  also  Statement  of 
Administrative  Action  ("SAA") 
accompanying  the  URAA,  H.R.  Rep.  No. 
103-316  at  870  (1994).  Failure  by  Aichi, 
Daido,  Sumitomo,  Bae  Myung,  SK 
Global,  and  Roldan  to  respond  to  the 
Departments's  antidumping  duty 
questionnaire  constitutes  a  failure  to  act 
to  the  best  of  their  ability  to  comply 
with  a  request  for  information,  within 
the  meaning  of  section  776(b)  of  the  Act. 
Therefore,  the  Department  has 
determined  that  the  use  of  an  adverse 
inference  in  selecting  the  facts  available 
to  determine  the  preliminary  margins 
for  these  respondents  is  warranted. 
Because  we  were  unable  to  calculate 
margins  for  these  respondents  from 
Japan,  Korea,  and  Spain,  consistent  with 
our  practice,  we  have  assigned  the 
respondents  in  these  cases  the  highest 
margins  alleged  in  the  petition  or  as  we 
recalculated  (see  Notice  of  Preliminary 
Detenninations  of  Sales  at  Less  Than 


Fair  Value:  Certain- Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Japan  and  the 
Republic  of  South  Africa,  64  FR  69718, 
69722  (December  14, 1999),  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Germany,  63  FR  10847. 
10848  (March  5, 1998)).  Based  on 
amendments  to  the  petition  and  the 
Department's  recalculations,  where 
applicable,  the  highest  margin  for  SSA 
from  Japan  is  114.51  percent,  the 
highest  margin  in  for  SSA  frt>m  Korea  is 
99.56  percent,  and  the  highest  margin 
for  SSA  from  Spain  is  61.45  percent.  See 
Initiation  Notice,  65  FR  at  55505-55507. 

Section  776(b)  of  the  Act  states  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  iniformation  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal. 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  U.S.  Customs 
Service  data,  and  information  obtained 
from  interested  parties  during  the 
particular  investigation  (see  SAA  at 
870). 

To  corroborate  the  margin 
calculations  in  the  petition,  we 
examined  the  rates  contained  in  the 
petition.  The  U.S.  prices  in  the  petition 
were  based  on  quotes  to  U.S.  customers, 
most  of  which  were  obtained  through 
market  research.  Additionally,  the 
normal  values  were  based  on  actual 
price  quotations  obtained  through 
market  research.  See  Notice  of 
Initiation,  65  FR  at  55506,  and 
"Country-Specific  Import 
Administration  AD  Investigation 
Initiation  Checklist"  dated  September  7, 
2000,  for  a  discussion  of  the  margin 
calculations  in  the  petition  applicable  to 
each  LTPV  proceeding. 

In  accordance  with  section  776(c)  of 
the  Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the 
calculations  of  export  price  and  normal 
value  upon  which  the  petitioners  based 
their  margins  for  the  petition.  This 
information  includes  evidence  such  as 


U.S.  Customs  Service  statistics  or 
market  studies  we  consider  to  be 
reliable  because  they  are  based  on 
actual,  independent  trade  data  and 
analysis.  We  were  able  to  corroborate 
the  U.S.  prices  in  the  petition  by 
comparing  these  prices  to  publicly 
available  information  based  on  IM-145 
import  statistics.  We  consider  export 
prices  which  are  based  on  U.S.  import 
statistics  to  be  corroborated  (see  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  64  PR  76. 
84  (January  4,  1999)  (Conunent  13) 
("CTL  Plate  from  Mexico")].  With  regard 
to  the  normal  values  in  the  {>etition.  the 
Department  did  not  receive  any  useful 
information  from  the  respondents  or 
othw  interested  parties  and  is  aware  of 
no  other  independent  sources  of 
information  that  would  enable  it  to 
corroborate  the  margin  calculations  in 
the  petition  further.  See  "Country- 
Specific  Memoranda  to  the  File 
Regarding  the  Facts  Available  Rate  and 
Corroboration  of  Secondary 
Information,"  for  each  SSA  case  dated 
January  3,  2001,  for  further  discussion. 

The  implementing  regulation  for 
section  776  of  the  Act,  codified  at  19 
CFR  351.308(d).  states,  "(t)he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  frxim  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  the  SAA  at  870  states 
specifically  that,  where  "corroboration 
may  not  be  practicable  in  a  given 
circuimstance,"  the  Department  may 
nevertheless  apply  an  adverse  inference. 
The  SAA  at  869  emphasizes  that  the 
Department  need  not  prove  that  the 
facts  available  are  the  best  alternative 
information.  Therefore,  based  on  our 
efforts,  described  above,  to  corroborate 
information  contained  in  the  petition  for 
each  LTPV  proceeding  and  in 
accordance  with  776(c)  of  the  Act, 
which  discusses  facts  available  and 
corroboration,  we  consider  the  margins 
in  the  petition  to  be  corroborated  to  the 
extent  practicable  for  purposes  of  these 
preliminary  determinations  (see  CTL 
Plate  from  Mexico.  64  FR  at  84). 

All  Others  Rate 

Section  733(d)(l)(A)(ii)  of  the  Act,  in 
accordance  with  section  735(c)(5)(B)  of 
the  Act,  provides  that,  where  the 
estimated  weighted-average  dumping 
margins  established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  ail- 
others  rate  for  exporters  and  producers 
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not  individually  investigated.  See  also 
SAA  at  873.  Our  recent  practice  undw 
these  circumstances  has  been  to  assign, 
as  the  "all  others"  rate,  the  simple 
average  of  the  margins  in  the  petition. 
We  have  done  so  in  these  cases.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coil  from  Canada,  64  FR  15457 
(March  31, 1999).  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Italy.  64  FR  15458, 15459  (March 
21, 1999). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SSA  from  Japan,  Korea,  and 
Spain  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Recister. 

We  will  also  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  dumping 
margins,  as  indicated  in  the  chart  below. 
These  instructions  will  remain  in  effect 
until  further  notice.  The  dumping 
margins  for  each  LTFV  proceeding  are 
as  follows:  "FCXyTNOTES**  [l):  The 
petitioners  are  Slater  Steels  Corporation, 
Speciality  Alloys  Division  ("Slater"). 
and  the  United  Steel  Workers  of 
America,  AFL-CIO/CLC  (collectively, 
"the  petitioners").  [2]:  Section  A  of  the 
questionnaire  requested  general 
information  concerning  the  company's 
corporate  structure  and  business 
practices,  the  merchandise  luider 
investigation  that  it  sells,  and  the  sales 
of  that  merchandise  in  all  markets. 
Sections  B  and  C  of  the  questionnaire 
requested  home  market  sales  listings 
and  U.S.  sales  listings.  Section  D  of  the 
questionnaire  requested  information 
regarding  the  cost  of  production 
("COP")  of  the  foreign  like  product  and 
the  constructed  value  ("CV")  of  the 
merchandise  under  investigation. 
Section  E  of  the  questionnaire  requested 
information  regarding  the  cost  of  further 
manu&cture  or  assembly  performed  in 
the  United  States. 


Expofter/Manufacturer 
(Japan) 


Japan. 

Dakto  

Aichi 

Sumitomo  . 

AH  Others.. 
Koraa. 

Bae  Myung 

SK  Global  . 

All  Others.. 
Spam. 


Weighted-Aver- 
age Margin 
Percentage 


114.51 

114.51 

114.51 

70.48 

99.56 
99.56 
40.21 


Exporter/Manufacturer 
(Japan) 

Weighted-Aver- 
age Margin 
Percentage 

RokJan  

All  Others 

61.45 
24.32 

FTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  these  preliminary 
determinations  or  45  days  after  our  final 
determinations  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefe  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  50  days 
after  the  date  of  publication  of  this 
notice  and  rebuttal  briefs  no  later  than 
55  days  after  the  date  of  publication  of 
this  notice.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  E>epartment. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 
In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested  by  any  interested  party,  to 
afford  interested  parties  an  opportimity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  If  a  request  for  a 
hearing  is  made,  the  hearing  will  be 
tentatively  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  time  and  room  to  be  determined, 
at  the  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW,  Washington,  DC,  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hoiu^ 
before  the  scheduled  time.  If  such  a 
hearing  is  requested,  the  Department 
may  schedule  a  single  hearing  to 
encompass  aU  three  LTFV  proceedings. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  these 
investigations  proceed  normally,  we 
will  make  our  final  determinations  by 
no  later  than  75  days  after  the  date  of 
these  preliminary  determinations. 


These  determinations  are  published 
pursuant  to  sections  733(f)  and  777(i)(l) 
of  the  Act. 

Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  01-1107  Filed  1-11-01;  8:45  am] 

BILLMG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-831] 

Notice  of  Extension  of  ttie  Tlnte  Limit 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  In  Colls  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld,  AD/CVD  Enforcement 
Group  m.  Office  9,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-0172. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all     "^ 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 

Background 

On  September  6,  2000.  the 
Department  published  a  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  order  on  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Taiwan,  covering  the  period  June  8. 
1999  through  June  30.  2000  (65  FR 
64662).  The  initiation  was  amiended  on 
November  30,  2000  (65  FR  71299). 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make.a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  or  finding  for  which 
a  review  is  requested.  The  preliminary 
results  of  this  review  are  currently  due 
no  later  than  April  2,  2001.  Because  of 
the  complex  issues  enumerated  in  the 
Memorandum  from  Edward  C.  Yang  to 
Joseph  A.  Spetrini,  Extension  of  Time  ■ 
Limit  for  the  Preliminary  Results  of 
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Administrative  Review  of  Certain 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan,  dated  January  8.  2001,  and 
on  file  in  the  Central  Records  Unit 
(CRU)  of  the  Main  Commerce  Building, 
Room  B-099,  we  find  that  it  is  not 
practicable  to  complete  this  review  by 
the  scheduled  deadline.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  period  for  issuing  the  preliminary 
results  of  review  by  90  days  (July  2. 
2001). 

Dated:  January  8.  2001. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement  Group  III. 

[FR  Doc.  01-1108  Filed  1-11-01;  8:45  am] 

aiLLINO  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[C-475-812] 

Grain-Oriented  Electrical  Steel  From 
Italy;  Final  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  July  7,  2000,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of  the 
administrative  review  of  the 
countervailing  duty  order  on  grain- 
oriented  electrical  steel  for  the  period 
January  1,  1998  through  December  31, 
1998. 

Based  on  our  analysis  of  the 
comments  received,  and  the  decision  of 
the  Court  of  Appeals  for  the  Federal 
Circuit  in  Delverde  S.r.L.  v.  Urdted 
States,  202  F.3d  1360  (Fed.  Cir.  2000) 
(Deyverde  17/),  the  Department  has 
reexamined  its  change  in  ownership 
analysis  and  methodology.  As  a  result, 
we  have  made  changes  to  the  net 
subsidy  rate.  Therefore,  the  ^al  results 
differ  from  the  preliminary  results.  The 
final  net  subsidy  rate  for  the  reviewed 
company  is  listed  below  in  the  section 
entitled  "Final  Results  of  Review." 
EFFECTIVE  DATE:  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Darla  Brown,  Office 
of  AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  4012, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Telephone 


numbers  (202)  482-3692  or  (202)  482- 
2849,  respectively. 
SUPPUEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  by  the  Urugiiay 
Round  Agreements  Act  (URAA) 
effective  January  1,  1995.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (1999). 

Background 

On  July  7,  2000.  the  Department 
published  the  preliminary  results  of  the 
administrative  review  of  the 
countervailing  duty  order  on  grain- 
oriented  electrical  steel.  See  Grain- 
Oriented  Electrical  Steel  from  Italy; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  and 
Extension  of  Time  Limit  for  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  65  FR  41950 
(July  7,  2000).  This  review  covers  one 
manufacturer/exporter,  Acciai  Speciali 
Temi  S.p.A.  (AST).  The  review  covers 
the  period  January  1. 1998  through 
December  31,  1998,  and  28  programs. 

In  the  preliminary  results,  the 
Department  invited  interested  parties  to 
comment  in  their  case  briefs  on  the 
implications  for  this  proceeding,  if  any. 
of  the  Delverde  III  decision.  Both 
petitioners  and  AST  provided 
comments  in  their  case  and  rebuttal 
briefs.  On  September  28,  2000,  we  sent 
a  questionnaire  soliciting  information 
from  AST,  the  Government  of  Italy 
(GOI)  and  the  European  Commission 
(EC)  regarding  the  change  in  ownership 
issue.  On  October  20,  2000,  AST 
submitted  its  response.  The  Department 
issued  supplemental  questionnaires  to 
the  respondents  on  October  27,  2000, 
and  received  responses  on  November 
14,  2000. 

On  November  21.  2000,  the 
Department  issued  its  interpretation  of 
Delverde  HI  and  its  revised  change  in 
ownership  approach  in  the  Draft  Results 
of  Redetermination  Pursuant  to  Court 
Remand,  Acciai  Speciali  Temi  S.pj\.  v. 
United  States  [Draft  Redetermination), 
which  pertains  to  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Plate  in  Coils  from  Italy, 
64  FR  15508  (March  31,  1999).  On 
November  22,  2000,  we  placed  the 
public  version  of  this  Draft 
Redetermination  on  the  record  of  this 
administrative  review  and  provided 
interested  parties  an  opportunity  to 
comment  on  the  change  in  ownership 
approach  set  forth  in  the  Draft 


Redetermination.  On  December  6,  2000, 
petitioners  and  AST  submitted 
comments.  A  public  hearing  was  held 
on  December  15,  2000.  in  which  both 
parties  participated.  On  December  19, 
2000,  the  Department  issued  the  Final 
Results  of  Redetermination  Pursuant  to 
Court  Remand,  Acciai  Speciali  Temi 
S.p.A.  V.  United  States  [Final 
Redetermination],  which  was  placed  oa 
this  record  as  well. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  grain-oriented  electrical 
steel  from  Italy,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  carbon,  not  more 
than  1.0  percent  of  alimiinum,  and  no 
other  element  in  an  amount  that  would 
give  the  steel  the  characteristics  of 
another  alloy  steel,  of  a  thickness  of  no 
more  than  .0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  10 
times  the  thickness.  The  products 
covered  by  this  review  are  provided  for 
under  the  following  item  niunbers  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7225.10.0030, 
7226.10.1030,  7226.10.5015.  and 
7226.10.5065.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Analysis  of  Comment  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  submitted  by  parties  to 
this  administrative  review  are  addressed 
in  the  "Issues  and  Decision 
Memorandum"  [Decision 
Memorandum)  from  Holly  A.  Kuga. 
Acting  DAS,  Group  II,  Import 
Administration,  to  Troy  H.  Cribb, 
Assistant  Secretary  for  Import 
Administration,  dated  concurrent  with 
this  notice,  which  is  hereby  adopted 
into  this  notice.  A  list  of  issues  which 
parties  have  raised  and  to  which  we 
have  responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  internet 
at  http://ita.doc.gov/import_adrain/ 
records/fm,  under  the  heading  "Italy." 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content 
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QiangM  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  and  the  Department's  revised 
change  in  ownership  approach  based  on 
the  Court's  ruling  in  Defverde  ID,  we 
have  made  certain  changes  to  the  net 
subsidy  rate.  These  changes  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memorandum. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.212(b),  we  calciilated  an  individual 
subsidy  rate  for  the  producer/exporter 
subject  to  this  review.  We  will  instruct 
the  U.S.  Customs  (Customs)  to  assess 
countervailing  duties  as  indicated  below 
on  all  appropriate  entries.  For  the 
period  January  1, 1998.  through 
December  31,  1998,  we  determine  the 
net  subsidy  rate  for  the  reviewed 
company  to  be  as  follows: 

Margin 


Manufacturer/Exporter 

Percent 

AST 

1425 

We  vhh  instruct  Customs  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
firom  reviewed  companies,  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tortington 
Company  v.  United  States,  822  F.  Supp. 
782  (OT  1993);  Floral  Tmde  Council  v. 


United  States.  822  F.  Supp.  766  (OT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  imder  the  Act,  as 
amended  by  the  URAA.  If  such  a  review 
has  not  been  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Grain-Oriented 
Electrical  Steel  from  Italy,  59  FR  18357 
(April  18, 1994).  These  rates  shall  apply 
to  all  non-reviewed  companies  until  a 
review  of  a  company  assigned  these 
rates  is  requested.  In  addition,  for  the 
period  January  1, 1998,  through 
December  31, 1998,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ( APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  retiim/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677fl[i)(l)). 

Dated:  January  3,  2002. 

Richard  W.  Moraland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I— Issues  Discussed  in 
Decision  Memorandum 

http://ita.doc.gov/import_  admin/records/frn, 
under  the  heading  ("Italy"). 

Methodology  and  Background  Information 
I.  Change  in  Ownership 
A.  Background  and  Calculation 
Methodology  < 

n.  Subsidies  Valuation  Information 


A.  Allocation  Period 

B.  Equityworthiness 

C.  Creditworthiness 

D.  Benchmark  /  Discount  Rate 
III.  Facts  Available 

A.  Adverse  Facts  Available 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  Equity  Infusions 

B.  Debt  Forgiveness:  1988-1990 
Restructuring  Plan 

C.  Debt  Forgiveness:  1993-1994 
Restructuring  Plan 

D.  Interest  Contributions  on  IRI  Loans/ 
Bond  Issues  under  Law  675/77 

E.  Pre-Privatization  Retirement  Benefits 
under  Law  451/94 

F.  Exchange  Rate  guarantees  under  Law 
796/76 

European  Commission  Programs 

A.  ECSC  Loans  under  Article  54 

B.  European  Social  Fund  (ESF) 
n.  Programs  Not  Used 

A.  Rotation  Fund 

B.  Grants  Under  Law  10/81 — Energy 
Conservation 

C.  Brite-EuRam  Project  Grants 

D.  Loan  from  IRI  to  KAI  for  the  Purchase 
of  AST 

E.  Lending  from  the  Ministry  of  Industry 
under  Law  675/77 

F.  Mortgage  Loans  from  the  Ministry  of 
Industry  Under  Law  675/77 

G.  Persotmel  Retraining  Grants  under  Law 
ft75/77 

H.  Capital  Grants  under  Law  675/77 

I.  Reductions  of  the  VAT  imder  Law  675/ 

77 
J.  Worker  Training  under  Law  181/89 

(Early  Retirement  Provision) 
K.  Reindustrialization  under  Law  181/89 
L.  Law  488/92  Investment  Grants 
M.  Subsidized  Export  Financing  Under 

Law  227/77 
N.  Finsider  Loans 

O.  Interest  Subsidies  under  Law  617/81 
P.  Financing  under  Law  464/7 
Q.  Interest  Contributions  under  the 

Sabatini  Law  (Law  1329/65) 
R.  Social  Security  Exemptions 
S.  ILOR  and  KPEG  Exemptions 
T.  Law  345/92:  Benefits  for  Early 

Retirement  Program  Name 
in.  Analysis  of  Comments 
Comment  1:  Change  In  Ownership 

(Privatization) — Interpretation  of 

Delverde  m 
Comment  2:  The  Department's  New 

Change  In  Ownership  Approach 
Comment  3:  Successor-in-interest  Test 
Comment  4:  WTO  Implications  on  Change 

in  Ownership 
Comment  5:  Application  of  the 

Department's  New  Approach  to  Change 

In  Ownership 
Comment  6:  Facts  Otherwise  Available 
Conmient  7:  Spin-Off  Transactions 
Comment  8:  1993  Debt  Forgiveness 

Apportionment 
Comment  9: 1993  Gross  Debt  vs.  Net  Debt 
Comment  10: 1993  Creditworthiness 
Comment  11:  Countervailabihty  of 

European  Social  Fimd 
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Conmient  12:  Coimtervailability  of 
European  Coal  and  Steel  Community 
Article  54  Loans 

Conunent  13:  Countervailabihty  of  Pre- 
Privatization  Retirement  Benefits  under 
Law  451/94 

Comment  14:  1988  Equity  Infusion 

[FR  Doc.  01-975  Filed  1-11-01;  8:45  am) 
BtUNO  COt)E  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D.010801E] 

South  Pacific  Tuna  Act 

AQENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTKM:  Proposed  collection;  Comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  13.  2001. 
ADDRESSES:  Direct  all  written  conunents 
to  Madeleine  Clayton.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  6086, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Raymond  P.  Clarke. 
National  Marine  Fisheries  Service.  1601 
Kapiolani  Blvd..  Suite  1110.  Honolulu, 
Hawaii  96814-4704.  (808-973-2935  ext. 
205),  on  the  Internet  at 
ray.clarke@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Treaty  on  Fisheries  Between  the 
Governments  of  Certain  Pacific  Island 
States  and  the  Government  of  the 
United  States,  signed  in  Port  Moresby, 
Papua  New  Guinea,  in  1987.  and  its 
annexes,  schedules  and  implementing 
agreements,  as  amended  (Treaty), 
authorize  U.S.  tuna  vessels  to  fish 
within  fishing  zones  of  a  large  region  of 
the  Pacific  Ocean.  The  South  Pacific 
Tuna  Act  (16  U.S.C.  973g  and  973f)  and 


U.S.  implementing  regulations  (50  CFR 
282.3  and  282.5)  authorize  the 
collection  of  information  from 
participants  in  the  Treaty  fishery. 

Vessel  operators  who  wish  to 
participate  in  the  Treaty  fishery  must 
submit  annual  license  and  registration 
applications  and  periodic  vmtten 
reports  of  catch  and  unloading  of  fish 
bom.  a  licensed  vessel.  The  information 
collected  is  submitted  to  the  Forum 
Fisheries  Agency  (FFA)  through  the  U.S. 
government  (National  Marine  Fisheries 
Service).  License  and  registration 
application  information  is  used  by  FFA 
to  determine  the  operational  capability 
and  financial  responsibility  of  a  vessel 
operator  interested  in  participating  in 
the  Treaty  fishery.  Information  obtained 
from  vessel  catch  and  unloading  reports 
is  used  by  FFA  to  assess  fishing  effort 
and  fishery  resoiures  in  the  region  and 
to  track  the  amount  of  fish  caught 
within  each  Pacific  island  state's 
exclusive  economic  zone  for  fair 
disbursement  of  Treaty  monies.  If  the 
information  is  not  collected,  the  U.S. 
government  will  not  meet  its  obligations 
under  the  Treaty,  and  the  lack  of  fishing 
information  will  result  in  poor 
management  of  the  fishery  resources. 

n.  Method  of  Collection  • 

The  information  is  collected  using 
forms  required  under  the  Treaty. 

m.  Data 

OMB  Number.  0648-0218. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
32. 

Estimated  Time  Per  Response:  15 
minutes  for  a  license  application  or  a 
registration  application.  1  hour  for  a 
catch  report,  and  30  minutes  for  an 
unloading  log  sheet. 

Estimated  Total  Annual  Burden 
Hours:  248. 

Estimated  Total  Annual  Cost  to 
Public:  $576. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  tie 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  4.  2001. 
Madeleine  Clayton. 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  01-1060  Filed  1-11-01:  8:45  am] 
BNJJNQCOOe  3S10-22-6 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.010801D] 

NOAA  Customer  Surveys 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  conunents  must  be 
submitted  on  or  before  March  13.  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  6086.  14th  and 
Constitution  Avenue  NW.  Washington 
DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Richard  Roberts.  OFAlxl, 
Station  8118.  1305  East-West  Highway. 
Silver  Spring.  MD  20910  (phone  301- 
713-3525,  ext.  115). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
planning  to  seek  renewed  Paperwork 
Reduction  Act  approval  for  a  generic 
clearance  for  customer  surveys 
conducted  by  NOAA  program  offices. 
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Under  the  generic  clearance,  specific 
surveys  are  submitted  to  0MB  for  fast- 
track  approval  if  they  are  consistent 
with  the  types  of  questions  approved  in 
the  generic  clearance.  NOAA  uses  the 
surveys  to  determine  whether  customers 
are  satisfied  with  products  and  services 
received  and  to  solicit  suggestions  for 
improvements. 

n.  Nfediod  of  Collection 

Various  methods  are  used,  but  the 
primary  method  is  either  a  paper  or 
electronic  form. 

m.  Data 

OMB  Number.  0648-0342. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public.  Individuals  and 
households,  business  and  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
7.000. 

Estimated  Time  Per  Response: 
Response  times  vary  with  the  specific 
survey,  but  average  15  minutes  or  less. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

Estimated  Total  Annual  Cost  to 
Public:  $2,000. 

IV.  Retjuest  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  4.  2001. 
Madeleine  Gayton, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  01-1064  Filed  1-11-01;  8:45  am] 

aiLlMO  CODE  3S1l>-22-« 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0014] 

Proposed  Collection;  Conmient 
Request;  Entitled  Statement  and 
Acknowledgment  (Standard  Fonn 
1413) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (OS A), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  of  an 
existing  OMB  clearance  (9000-0014). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Statement  and 
Acknowledgment  (Standard  Form 
1413).  The  clearance  currently  expires 
on  April  30,  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  March  13,  2001. 
ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Nelson  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1900. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 


this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW., 
Room  4037,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  1413,  Statement  and 
Acknowledgment,  is  used  by  all 
Executive  Agencies,  including  the 
Department  of  Defense,  to  obtain  a 
statement  bom.  contractors  that  the 
proper  clauses  have  been  included  in 
subcontracts.  The  form  includes  a 
signed  contractor  acknowledgment  of 
the  inclusion  of  those  clause  in  the 
subcontract. 

B.  Annual  Reporting  Burden 

Respondents:  31,500. 
Responses  Per  Respondent:  2. 
Total  Responses:  63,000. 
Hours  Per  Response:  .05. 
Total  Burden  Hours:  3,150. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  fi-om  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0014,  Statement  and 
Acknowledgment,  Standard  Form  1413, 
in  all  correspondence. 

Dated:  January  9,  2001. 

Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

[FR  Doc.  01-1098  Filed  1-11-01;  8:45  am) 

BILUNG  CODE  6820-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0122] 

Proposed  Collection;  Comment 
Request  Entitled  Scope  and  Duration 
of  Contract 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0122). 


Federal  Register/Vol.  66,  No.  9 /Friday,  January  12,  2O0l /Notices 


2889 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Scope  and  Duration  of 
Contract.  The  clearance  currently 
expires  on  April  30,  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  March  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Federal  Acquisition  Policy 
Division,  GSA  (202)  208-1168. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0122, 
Scope  and  Duration  of  Contract,  in  all 
correspondence. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-3  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revisions  when 
proposed. 

B.  Annual  Reportim  Burden 

Respondents:  1,028. 
Responses  Per  Respondent:  5. 
Total  Responses:  5,140. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  1,285. 

C.  Annual  Recordkeeping  Burden 

Recordkeepers:  1,000. 
Hours  Per  Recordkeeper:  1. 
Total  Recordkeeping  Burden  Hours: 
1,000. 


Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW.,  Room 
4035,  Washington,  DC  20405,  telephone 
(202)  501-4755.  Please  cite  OMB 
Control  No.  9000-0122,  Scope  and 
Duration  of  Contract,  in  all 
correspondence. 

Dated:  January  9,  2001. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 

Division. 

[FR  Doc.  01-1099  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  6a20-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0123] 

Proposed  Collection;  Comment 
Request  Entitled  Change  in  Rates  or 
Terms  and  Conditions  of  Service  for 
Regulated  Services 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0123). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Change  in  Rates  or  Terms 
and  Conditions  of  Service  for  Regulated 
Services.  The  clearance  currenUy 
expires  on  April  30,  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate  • 


technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  March  13,  2001. 

FOR  FURTHER  INFORMATKM  CONTACT:  Julia 

Wise,  Federal  Acquisition  Policy 
Division,  GSA  (202)  208-1 168. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitied  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Conti-ol  No.  9000-0123, 
Change  in  Rates  or  Terms  and 
Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-7  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequentiy 
approved  or  proposed  revisions  when 
proposed. 

B.  Annual  Reporting  Burden 

Respondents:  1,028. 
Responses  Per  Respondent:  5. 
Total  Responses:  5,140. 
Hours  Per  Response:  .25  minutes. 
Total  Burden  Hours:  1,285. 

C.  Annual  Recordkeeping  Burden 

Recordkeepers:  1 ,000. 

Hours  Per  Recordkeeper:  1 . 

Total  Recordkeeping  Burden  Hours: 
1,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street, 
NW.,  Washington,  DC  20405,  telephone 
(202)  501-4755.  Please  cite  OMB 
Control  No.  9000-0123,  Change  in  Rates 
or  Terms  and  Conditions  of  Service  for 
Regulated  Services,  in  all 
correspondence. 

Dated:  January  9,  2001. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 

Division. 

IFR  Doc.  01-1100  Filed  1-11-01:  8:45  am] 

BNXmO  CODE  6a20-34-U 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0124] 

Proposed  Collection;  Comment 
Request  Entitled  Capital  Credits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0124). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regiilation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  cxurrently  approved 
information  collection  requirement 
concerning  Capital  Credits.  The 
clearance  currently  expires  on  April  30, 
2001. 

Public  comments  are  particxilarly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  March  13.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Federal  Acquisition  Policy 
Division,  GSA  (202)  208-1168. 
ADDRESSES:  Comments  regarding  this 
biutlen  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
S(M>PLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  52.241-13,  Capital 
Credits,  is  designed  to  obtain  an 


accounting  of  Capital  Credits  due  the 
Government  when  the  Government  is  a 
member  of  a  cooperative. 

B.  Annual  Reporting  Burden 

Respondents:  450. 
Responses  Per  Respondent:  1. 
Total  Responses:  450. 
Hours  Per  Response:  2. 
Total  Burden  Hours:  900. 

C.  Annual  Recordkeeping  Burden 

Recordkeepers:  450. 
Hours  Per  Recordkeeper:  1. 
Total  Recordkeeping  Burden  Hours: 
450. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington.  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0124, 
Capital  Credits,  in  all  correspondence. 

Dated:  January  9,  2001. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 

Division. 

(FR  Doc.  01-1101  Filed  1-12-01;  8:45  am] 

MJJNG  CODE  6nO-M-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-012S] 

Proposed  Collection;  Comment 
Request  Entitled  Written  Refusal  of  a 
Utility  Supplier  To  Execute  a  Utility 
Contract 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0125). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Written  Refusal  of  a  Utility 
Supplier  to  Execute  a  Utility  Contract. 
This  clearance  currenUy  expires  on 
April  30,  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 


information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acciuBte,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utili^,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  March  1 3 ,  2001 . 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Federal  Acquisition  Policy 
Division.  GSA  (202)  208-1168. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
requires  that  contracts  comply  with  the 
applicable  Federal  laws  and  the  relevant 
parts  of  the  FAR.  The  written  and 
definite  refusal  by  a  utility  supplier  to 
execute  a  tendered  contract  (41.202(c)) 
is  intended  to  identify  those  suppliers 
who  refuse  to  do  so  and  the  rationale  of 
the  supplier  for  refusing. 

B.  Annual  Reporting  Burden 

Respondents:  50. 
Responses  Per  Respondent:  1. 
Total  Annual  Responses:  50. 
Hours  Per  Response:  .50. 
Total  Burden  Hours:  25. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Sti«et, 
NW.,  Washington,  DC  20405,  telephone 
(202)  501-4755.  Please  cite  OMB 
Control  No.  9000-0125,  Written  Refusal 
of  a  Utility  Supplier  to  Execute  a  Utility 
Contract,  in  all  correspondence. 

Dated:  January  9,  2001. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

(PR  Doc.  01-1102  Filed  1-11-01;  8:45  am] 

BIUJNQ  CODE  6820-34-0 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0126] 

Proposed  Collection;  Comment 
Request  Entitled  Electric  Service 
Territory  Compliance  Representation 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0126). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(CMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Electric  Service  Territory 
Compliance  Representation.  The 
clearance  currently  expires  on  April  30, 
2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  March  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  JuUa 
Wise,  Federal  Acquisition  Policy 
Division,  GSA  (202)  208-1168. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Sti-eet,  NW., 
Room  4035,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

The  representation  at  52.241-1, 
Electric  Service  Territory  Compliance 
Representation,  is  required  when 
proposed  alternatives  of  electric  utility 
suppliers  are  being  solicited.  The 
representation  and  legal  and  factual 
rationale,  if  requested  by  the  contracting 
officer,  is  necessary  to  ensure 
Government  compliance  with  Public 
Law  100-202. 

B.  Annual  Reporting  Burden 

Respondents:  200. 
Responses  Per  respondent:  2.5. 
Total  annual  responses:  500. 
Hours  Per  Response:  .45. 
Total  Burden  Hours:  225. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Sti«et, 
NW.,  Washington,  DC  20405,  telephone 
(202)  501-4755.  Please  cite  OMB 
Control  No.  9000-0126,  Electric  Service 
Territory  Compliance  Representation,  in 
all  correspondence. 

Dated:  )anuary  9,  2001. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

[FR  Doc.  01-1103  Filed  1-11-01;  8:45  am] 
BILLWO  COOe  6S20-34-U 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Establishment  of  ttie  Panel  to  Review 
the  V-22  Program 

ACTION:  Notice  of  establishment. 

summary:  The  Panel  to  Review  the  V- 
22  Program  is  being  established  in 
consonance  with  the  public  interest  and 
in  accordance  with  the  provisions  of 
Pub.  L.  92-463,  the  "Federal  Advisory 
Committee  Act,"  Title  5  U.S.C, 
Appendix  2.  Due  to  the  urgent  business 
tasked  to  this  Panel  by  the  Secretary  of 
Defense,  this  notice  is  being  published 
less  than  15  days  before  the  Panel's 
establishment. 

This  Panel  will  conduct  an 
independent,  high-level  review  of  the 
V-22  program  to  include  safety  of  the 
aircraft  and  recommend  any  proposed 
changes  or  corrective  actions,  and  report 
the  results  to  the  Secretary  of  Defense. 

The  Panel  will  consist  of  four 
members  with  expertise,  knowledge, 
and  experience  necessary  in  matters 
related  to  the  V-22  review. 


FOR  FURTHER  INFORMATKW  CONTACT:  Gary 
Grey,  OUSD  (Acquisition,  Technology, 
and  Logistics),  703-697-0638. 

Dated:  January  4,  2001. 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-997  Filed  1-11-01;  8:45  am] 

BILLING  CODE  SO0O-1O-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  tlie  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing 

action:  Notice. 

Piirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Persoimel  Testing  is  scheduled 
to  be  held  from  8  a.m.  to  5  p.m.  on 
February  1,  2001,  and  from  8  a.m.  to  5 
p.m.  on  February  2,  2001.  The  meeting 
will  be  held  at  the  Austin  Sheraton 
Hotel,  Austin,  Texas.  The  purpose  of  the 
meeting  is  to  review  planned  changes 
and  progress  in  developing 
computerized  and  paper-and-pencil 
enlistment  tests  and  renorming  of  the 
tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Conunittee  meeting  must  contact  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  January 
22,2001. 

Dated:  January  5,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-994  Filed  1-11-01;  8:45  am) 
BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  thB  Secretary 

Defense  Science  Board 

ACTION:  Notice  of  Change  of  Advisory 
Committee  Meeting. 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  High  Energy  Laser 
Weapon  Systems  Applications 
originally  plaimed  to  meet  January  23- 
24,  2001;  however,  the  meeting  has  been 
rescheduled  for  January  25-26,  2001. 
The  meeting  will  be  held  Strategic 
Analysis  Inc.,  3601  Wilson  Boulevard, 
Arlington,  VA  22201. 
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Dated:  January  5,  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  01-998  Filed  1-11-01;  8:45  am) 

BIUJNO  COOC  5001-10-M 


DEPARTMENT  OF  EDUCATION 
At>ility-to-Ben«fn  Tests 

AGENCY:  Department  of  Education. 
ACTION:  List  of  approved  "Ability  to 
Benefit"  tests  and  passing  scores;  notice. 

SUMMARY:  The  Secretary  updates  the  list 
of  approved  "ability-to-benefit"  (ATB) 
tests  to  include  the  Combined  English 
Language  Skills  Assessment  (CELSA) 
test  Forms  1  and  2  published  by  the 
Association  of  Classroom  Teacher 
Testers  (ACTT).  The  Secretary  has 
approved  this  test  and  its  passing  scores 
under  section  484(d)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(H£A),  and  the  implementing 
regulations  in  34  CFR  Part  668,  Subpart 
J.  An  institution  may  use  the  CELSA  test 
as  an  approved  English  as  a  Second 
Language  (ESL)  test  to  determine  if  a 
student  who  does  not  have  a  high 
school  diploma  or  its  recognized 
equivalent  is  eligible  to  receive  funds 
under  any  title  IV,  HEA  program.  (The 
title  IV,  HEA  programs  include  the 
Federal  Pell  Grant,  Federal  Family 
Education  Loan,  William  D.  Ford 
Federal  Direct  Loan,  Federal  Perkins 
Loan.  Federal  Work-Study.  Federal 
Supplemental  Educational  Opportunity 
Grant,  and  the  Leveraging  Educational 
Assistance  Partnership  (LEAP) 
programs.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Regional  Office  Building  3,  Room  3045, 
Washington,  DC  20202-5451, 
Telephone:  (202)  708-8242.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On 
October  25. 1996.  we  published  a  notice 
in  the  Federal  Register  (61  FR  55542- 
55543)  that  provided  a  list  of  eight 
"ability-to-hHBnefit"  tests  that  the 
Secretary  approved  under  section  484(d) 
of  the  HEA  and  the  implementing 


regiilations  in  34  CFR  Part  668.  Subpart 
J.  We  also  included  the  approved 
passing  scores  for  each  of  the  approved 
tests.  We  added  a  ninth  approved  test, 
the  American  College  Testing  (ACT) 
Service  test,  and  its  passing  score,  in  a 
Federal  Register  notice  dated  October 
27, 1998.  (63  FR  57540-57541).  Finally, 
in  a  Federal  Register  notice  dated  May 
5. 1999,  (64  FR  24246-24247).  we 
indicated  that  the  nine  approved  ATB 
tests  could  be  used  for  students  with 
disabilities  if  certain  conditions  were 
met. 

We  are  now  adding  a  new  approved 
test,  the  Combined  English  Language 
Skills  Assessment  (CELSA)  test  Form  1 
and  Form  2,  as  an  approved  English  as 
a  Second  Language  (ESL)  test  under  34 
CFR  668.153(a)(2)  and  (a)(4).  The 
passing  score  for  Form  1  is  90  and  the 
passing  score  for  Form  2  is  90. 

The  CELSA  test  can  be  used  to 
determine  the  ability-to-benefit  of  two 
groups  of  students  whose  native 
language  is  not  English  and  who  are  not 
fluent  in  English.  One  group  includes 
students  who  are  enrolled  solely  in  an 
ESL  program.  The  second  group 
includes  students  who  are  enrolled  in  a 
postsecondary  educational  program  that 
is  taught  in  English  and  has  an  ESL 
component  where  the  students  are  also 
enrolled  in  the  ESL  component. 

Please  note  that  the  CELSA  test 
cannot  be  used  for  the  following  three 
groups  of  students  whose  native 
language  is  not  English  and  who  are  not 
fluent  in  English: 

Students  who  are  enrolled  in  a 
program  that  is  taught  entirely  in  the 
students'  native  language  which  is  not 
English. 

Students  who  are  enrolled  in  a 
program  that  is  taught  in  English 
without  an  ESL  component. 

Students  who  are  enrolled  in  a 
program  that  is  taught  in  English  vfith 
an  ESL  component  but  do  not  enroll  in 
the  ESL  component. 

Under  34  CFR  668.145(c)(1),  when  the 
Secretary  approves  an  ATB  test  and  the 
passing  score  on  the  test,  the  Secretary 
publishes  the  name  of  the  test  and  the 
passing  score  in  the  Federal  Register. 
Accordingly,  the  Secretary  is  publishing 
this  update  notice  to  indicate  the 
approved  additional  test,  CELSA.  and 
its  passing  score.  For  the  convenience  of 
all  interested  parties,  we  are  also 
including  the  nine  previously  approved 
ATB  tests  and  passing  scores.  These  10 
tests  and  passing  scores  are: 

1.  American  College  Testing  (ACT): 
(English  and  Math) 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
English  (14)  and  Math  (15). 


Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street.  P.O.  Box  168,  Iowa 
City.  Iowa  52243.  Contact:  Dr.  James 
Maxey.  Telephone:  (319)  337-1100.  Fax: 
(319)337-1790. 

2.  ASSET  Program:  Basic  Skills  Tests 
(Reading.  Writing,  and  Numerical) — 
Forms  B2  and  C2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (34).  Writing  (34),  and 
Numerical  (33). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City.  Iowa  52243.  Contact:  Dr.  John  D. 
Roth.  Telephone:  (319)  337-1030.  Fax: 
(319) 337-1790. 

3.  Career  Programs  Assessment 
(GPAT)  Basic  Skills  Subtests  (Language 
Usage,  Reading  and  Numerical) — Forms 
A,  B,  and  C. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Language  Usage  (43).  Reading  (44),  and 
Numerical  (42). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168.  Iowa 
City.  Iowa  52243,  Contact:  Dr,.John  D. 
Roth,  Telephone:  (319)  337-1030,  Fax: 
(319> 337-1790. 

4.  Combined  English  Language  Skills 
Assessment  (CELSA),  Forms  1  and  2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  CELSA 
Form  1  (90)  and  CELSA  Form  2  (90). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
Association  of  Classroom  Teacher 
Testers  (ACTT),  1187  Coast  Village 
Road,  PMB  378,  Montecito.  California 
93108-2794.  Contact:  Pablo  Buckelew, 
Telephone:  (805)  569-0734.  Fax:  (805) 
569-0004. 

5.  COMPASS  Subtests:  Prealgebra/ 
Numerical  Skills  Placement,  Reading 
Placement,  and  Writing  Placement. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Prealgebra/Numerical  (21),  Reading  (60), 
and  Writing  (31). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
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City,  Iowa  52243,  Contact:  Dr.  John  D. 
Roth,  Telephone:  (319)  337-1030,  Fax: 
(319) 337-1790. 

6.  Computerized  Placement  Tests 
(CPTs)/AccupIacer  (Reading 
Comprehension,  Sentence  Skills,  and 
Arithmetic). 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (52).  Sentence 
Skills  (60).  and  Arithmetic  (36). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board.  45  Coliunbus  Avenue. 
New  York,  New  York  10023-6992 
Contact:  Ms.  Loretta  M.  Church, 
Telephone:  (212)  713-8000,  Fax:  (212) 
713-8063. 

7.  Descriptive  Tests:  Descriptive  Tests 
of  Language  Skills  (DTLS)  (Reading 
Comprehension,  Sentence  Structure  and 
Conventions  of  Written  English) — Forms 
M-K-3KDT  and  M-K-3LDT;  and 
Descriptive  Tests  of  Mathematical  Skills 
(DTMS)  (Arithmetic)— Forms  M-K- 
3KDT  and  M-K-3LDT. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (108),  Sentence 
Structure  (9),  Conventions  of  Written 
English  (309),  and  Arithmetic  (506). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and  . 
fax  number  of  the  test  publisher  are:  The 
College  Board,  45  Columbus  Avenue, 
New  York,  New  York  10023-6992, 
Contact:  Ms.  Loretta  M.  Church, 
Telephone:  (212)  713-8000,  Fax:  (212) 
713-8063. 

8.  Test  of  Adult  Basic  Education 
(TABE):  (Reading  Total,  Total 
Mathematics,  Total  Language) — Forms  5 
and  6,  Level  A,  Complete  Battery  and 
Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Total  (768),  Total  Mathematics 
(783),  Total  Language  (714). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
CTB/McGraw-Hill.  20  Ryan  Ranch 
Road.  Monterey,  California  93940-5703. 
Contact:  Ms.  Rea  Christoffersson, 
Telephone:  (831)  393-7363,  Fax:  (831) 
393-7142. 

9.  Test  of  Adult  Basic  Education 
(TABE):  (Reading,  Total  Mathematics, 
Language) — Forms  7  and  8,  Level  A, 
Complete  Battery  and  Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (559).  Total  Mathematics  (562). 
Language  (545). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
CTB/McGraw-Hill,  20  Ryan  Ranch 


Road,  Monterey,  California  93940-5703, 
Contact:  Ms.  Rea  Christoffersson, 
Telephone:  (831)  393-7363,  Fax:  (831) 
393-7142. 

10.  Wonderlic  Basic  Skills  Test 
(WBST)— Verbal  Forms  VS-1  6-  VS-2, 
Quantitative  Forms  QS-1  6-  QS-2. 

Passing  scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  Verbal 
(200)  and  Quantitative  (210). 

Publisher.  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
Wonderlic  Persoimel  Test,  Inc.,  1509  N. 
Milwaukee  Ave.,  Libertyville,  IL  60048- 
1380,  Contact:  Mr.  Victor  S.  Artese, 
Telephone:  (800)  323-3742,  Fax:  (847) 
680-9492. 

Duration  of  Approval 

The  Secretary  approves  each  of  these 
tests  for  five  years,  unless  the  Secretary 
withdraws  this  approval  or  the 
publisher  requests  that  approval  of  a  test 
be  withdravra.  In  either  case,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  indicating  this  change. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociiments  published  in  the  Federal 
Register,  in  text  or  portable  docimient 
format  (PDF)  on  the  Internet  at  either  of 
the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Ck>de 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1091(d). 

Dated:  January  9,  2001. 
Greg  Woock, 

Chief  Operating  Officer,  Student  Financial 
Assistance. 

(FR  Doc.  01-1055  Filed  1-11-01;  8:45  ami 
Boimo  cooe  4000-01-p 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nor  84.310A] 

Parental  Assistance  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Priority  for 
Fiscal  Year  (FY)  2001. 


SUMMARY:  The  Assistant  Secretary 
proposes  to  give  a  competitive 
preference  in  the  FY  2001  grant 
competition  under  the  Parental 
Assistance  Program  (20  U.S.C.  5911  et 
seq.).  The  program  provides  grants  to 
eligible  non-profit  organizations,  and 
eligible  non-profit  organizations  in 
consortia  with  local  educational 
agencies  (LEAs),  to  establish  parental 
information  and  resource  centers. 

Under  this  competitive  preference, 
the  Assistant  Secretary  would  award  up 
to  10  additional  points  to  an  applicant 
that  would  implement  comprehensive 
strategies  designed  to  strengthen  school- 
family-community  partnerships  in  order 
to  help  children  in  low-performing 
schools  reach  high  academic  standards. 
DATES:  We  must  receive  your  comments 
on  the  proposed  priority  or  before 
February  12,  2001. 

ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Daisy 
Greenfield,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  3E307.  Washington,  DC 
20202-6410.  Telephone:  (202)  401- 
0039,  FAX:  (202)  205-0303.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
daisy_greenfield@ed.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daisy  Greenfield,  (202)  401-0039.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priority.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3E307,  400 
Maryland  Avenue,  SW..  Washington. 
DC.  between  the  hours  of  8:30  a.m.  and 
4  p.m..  Eastern  Time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assistance  to  Individual  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  the  Department  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
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disability  who  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a  TDD,  you 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

Background 

Research  has  shown  that  one  of  the 
keys  to  improving  the  achievement 
levels  of  children  is  increasing  family 
and  community  involvement  in 
children's  education.  Strong  school- 
family-community  partnerships  include 
practices  such  as  the  following:  (1) 
helping  families  establish  home 
environments  that  support  children's 
academic  success;  (2)  improving 
communication  among  schools, 
fomihes,  and  the  community  concerning 
all  aspects  of  children's  education;  (3) 
encouraging  effective  volunteerism 
among  families  and  community 
members  to  enhance  classroom 
activities  and  school  functions;  (4) 
providing  information  to  £unilies  on 
how  to  encourage  their  children's 
learning  and  to  assist  with  curriciUum- 
related  activities;  (5)  including  families 
in  various  aspects  of  school  governance; 
and  (6)  facilitating  cooperation  and 
interaction  among  schools,  femilies,  and 
the  community  to  achieve  shared  goals. 

Title  IV  of  the  Goals  2000:  Educate 
America  Act,  authorizes  Parental 
Information  and  Resource  Centers 
(PIRCs),  which  seek  to  increase  parents' 
knowledge  of  and  confidence  in  child- 
rearing  activities  as  well  as  help  to  build 
and  strengthen  partnerships  between 
parents  and  schools  in  meeting  the 
educational  needs  of  children.  PIRCs  are 
currently  providing  information, 
training  and  support  services  to  parents 
and  professionals  who  work  with 
parents.  They  are  also  implementing 
strategies  that  foster  more  frequent  and 
meaningful  opportunities  for  parents 
and  schools  to  work  together;  this  work 
may  include  the  full  range  of  schools, 
e.g.  elementary,  secondary,  low- 
performing,  gijfted  and  talented,  magnet, 
alternative,  etc.  One  of  the  keys  to 
improving  the  achievement  levels  of 
children  in  low-performing  schools, 
particularly  at-risk  children,  is 
implementing  specific  strategies  to 
enhance  the  involvement  and 
participation  of  parents  in  all  aspects  of 
their  children's  education.  The 
Assistant  Secretary  proposes  to  give  a 
competitive  preference  to  applicants 
that  would  implement  comprehensive 
strategies  designed  to  enhance  parental 
involvement  in  low-performing 
schools — in  particular,  in  schools  that 
have  been  identified  as  in  need  of 
improvement  under  Title  I  of  the 


Elementary  and  Secondary  Education 
Act.  (These  are  schools  that  have  been 
identified  as  not  making  continuous  and 
sustained  academic  progress  toward 
meeting  state  standards.  These  schools 
also  tend  to  have  high  percentages  of 
minority  and  high-poverty  students  and 
are  frequently  located  in  rural  and  urban 
areas).  To  receive  this  preference,  an 
applicant  must  be  a  consortium  that 
includes  a  non-profit  organization  and 
one  or  more  LEAs.  The  schools  to  be 
assisted  by  the  grant  must  be  low- 
performing  schools  identified  as  in  need 
of  improvement  imder  Title  I.  The 
Assistant  Secretary  believes  that 
consortia  applications  would  be 
particiilarly  effective  in  helping  LEAs 
and  low-performing  schools  build  the 
capacity  to  enhance  and  sustain  high- 
quality  parental  involvement  programs, 
■fhe  Department  currently  does  not  fund 
any  consortia  grants  imder  the  Parental 
Assistant  Program. 

The  Assistant  Secretary  will 
announce  final  priorities  for  these 
competitions  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 

Competitive  Preference 

Under  34  CFR  75.105  (c)(2)(i)  and 
Title  IV  of  the  Goals  2000  Educate 
America  Act,  the  Assistant  Secretary 
proposes  a  competitive  preference  in  the 
FY  2001  competition  under  the  Parental 
Assistance  Program.  To  receive  this 
preference,  an  applicant  must — 

(1)  Consist  of  a  consortium  that 
includes  a  non-profit  organization  and 
one  or  more  LEAs  with  low-performing 
schools.  The  low-performing  schools 
must  be  schools  identified  as  in  need  of 
improvement  under  Section  1116(c)  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act. 

(2)  Propose  to  implement 
comprehensive  strategies  designed  to 
strengthen  school-family-conuntmity 
partnerships  in  order  to  help  children  in 
the  low-performing  schools  reach 
challenging  academic  standards.  The 
applicant  must  clearly  describe  the  role 
of  the  non-profit  organization  and  the 
LEA(s)  in  conducting  these  activities 
with  the  identified  low-performing 
schools. 

(3)  Provide  documentation  from  the 
identified  low-performing  schools 
demonstrating  that  the  schools  will 
cooperate  and  coordinate  with  the 
applicant  in  implementing  the  proposed 
activities. 

An  applicant  that  meets  the 
competitive  preference  would  receive 
up  to  10  points  in  the  competition. 
These  points  are  in  addition  to  any 


points  the  applicant  earns  under  the 
selection  criteria.  The  number  of  points 
awarded  would  be  determined  on  the 
basis  of  how  well  the  applicant 
addresses  the  competitive  preference. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Dociunent  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  either  of  the  preceding  sites.  If  you 
have  question  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/narti/ 
index.html 

Program  Authority:  20  U.S.C.  59911  et  seq. 
Dated:  January  8,  2001. 
Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education 

[FR  Doc.  01-1054  Filed  1-11-01;  8:45  am] 

BHJJNG  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-596-000] 

Alabama  Electric  Marlceting,  LLC; 
Notice  of  Issuance  of  Order 

January  8,  2001. 

Alabama  Electric  Marketing,  LLC 
(AEM)  submitted  for  filing  a  rate 
schedule  under  which  AEM  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  AEM 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
AEM  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuance  of 
securities  and  assumptions  of  liability 
by  AEM. 

On  January  3,  2001,  piusuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
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or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  AEM  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  AEM  is  authorized  to  issue 
securities  and  assiunes  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neidier 
puolic  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  AEM's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  2,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  D.C.  20426.  The  order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1015  Filed  1-11-01;  8:45  am] 

aiLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER01-129-001] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Notice  of  Filing 

January  5,  2001. 

Take  notice  that  on  December  29, 
2000,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 


in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  19, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1043  Filed  1-11-01;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-542-000] 

STI  Capital  Company;  Notice  of 
Issuance  of  Order 

January  8.  2001. 

STI  Capital  Company  (STT)  submitted 
for  filing  a  rate  schedule  under  which 
STI  will  engage  in  wholesale  electric 
power  and  energy  transactions  at 
market-based  rates.  STI  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  STI  requested 
that  the  Commission  grant  blanket 
approval  imder  18  CFR  part  34  of  all 
futiu«  issuance  of  securities  and 
assumptions  of  liability  by  STI. 

On  January  3,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  STI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 


Absent  a  request  for  hearing  within 
this  period,  S"!!  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
siu«ty,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assiunption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  proposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  STI's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  2,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  frt)m  the  Commission's  PubUc 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1016  Filed  1-11-01;  8:45  am] 

BUJNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-61-000] 

Viking  Gas  Transmission  Company; 
Notice  of  ApplicatkMi 

Januarys,  2001. 

On  December  29,  2000,  Viking  Gas 
Transmission  Company  (Viking),  825 
Rice  Street,  St.  Paul,  Minnesota  55117, 
filed  in  Docket  No.  CPOl-61-000,  an 
abbreviated  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  the  Commission's  Rules  and 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Viking  to  construct  certain  pipeline 
facilities  referred  to  as  the  Hallock 
Project,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistauce). 

Viking  proposes  in  the  Hallock  Project 
to  install  5.6  miles  of  24-inch  seciuity 
looping  to  provide  a  second  line  in  the 
first  segment  of  its  mainline  from  near 
the  Emerson  Intercoimect  with 
TransCanada  Pipelines  Ltd.  (TCPL)  to 
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its  first  compressor  station,  the  Hallock 
Compressor  Station.  Viking  is  proposing 
this  project  to  enable  it  to  maintain  gas 
flow  into  its  system  from  TCPL  without 
interruption  to  customers  when  this 
area  of  the  existing  pipe  will  be  taken 
out  of  service  temporarily  for  necessary 
integrity  testing  and  meiintenance  work. 
The  construction  and  operation  of  the 
proposed  facilities  also  will  provide 
Viking  with  the  opportimity  to  reduce 
its  fuel  consiunption  at  the  Hallock 
Compressor  Station  by  an  estimated 
81.000  Dth  annually. 

Specifically,  Viking  proposes  to 
construct  and  operate  the  following 
fiicilities: 

— 5.6  miles  of  24-inch  mainline  loop 
segment  adjacent  to  Viking's  existing 
line  in  Kittson  County,  Minnesota; 

— Two  pig  launchers,  a  relief  valve  for 
overpressure  pressiu«  protection,  two 
mainline  block  valves,  blowdown 
valves,  and  tie-in  piping  and  fittings  to 
be  installed  on  approximately  one  acre 
of  property  to  be  purchased  in  Kittson 
County,  Minnesota;  and 

— ^Tie-in  piping  with  one  mainline 
suction  valve  within  the  fenced 
boimdaries  of  Viking's  Hallock 
Compressor  Station. 

The  proposed  facilities  will  not  create 
incremental  capacity  beyond  the 
Hallock  Compressor  Station  which  is 
limited  to  877  psig.  An  incremental 
capacity  will  be  created  in  the  proposed 
5.6-miles  line.  This  capacity  is  not 
marketable  since  Viking  currently  serves 
no  markets  in  this  area  and  none  are 
anticipated.  The  proposed  Hallock 
Project  facilities  are  anticipated  to  go 
into  service  on  or  about  November  1, 
2001. 

The  estimated  cost  of  Viking's 
proposed  construction  is  approximately 
$3.9  million.  Viking  anticipates  that  it 
will  make  a  general  rate  case  filing  for 
the  demand  rates  during  December 
2001,  at  which  time  Viking  will  seek  to 
roll  in  the  Hallock  Project  costs.  Viking 
estimates  the  cost  impact  of  the  project 
to  be  $0.0036  per  Dth  per  day  on  a 
100%  load  factor  basis.  Also,  Viking 
anticipates  that  the  reduction  in  system 
fuel  requirements  will  result  in  fuel 
savings  of  approximately  $324,000 
annually.  This  reduction  will  accrue 
back  to  Viking's  current  and  future 
customers  through  the  fuel  tracker  and 
tijie-up  provisions  in  Article  XXVI  of  its 
tariff. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Midiael  L.  fablonske.  Vice  President, 
Viking  Gas  Transmission  Company,  825 
Rice  Street,  St.  Paul,  Minnesota  55117, 
at  651-229-2254,  or  by  fax  at  651-229- 
2434. 


There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  par^ 
to  the  proceedings  for  this  project 
should,  on  or  before  January  22,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Conunission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 


environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1014  Filed  1-11-01;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -566-000] 

Duke  Energy  McClain,  LLC;  Notice  of 
Issuance  of  Order 

Januarys.  2001. 

Duke  Energy  McClain,  LLC  (Duke 
McClain)  submitted  for  filing  a  rate 
schedule  under  which  Duke  McClain 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Duke  McClain  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Ehike  McClain 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  futiire  issuances  of  securities  and 
assumptions  of  liability  by  Duke 
McClain. 

On  January  3,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
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granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Duke  McClain  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Duke  McClain  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  or  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Duke  McClain's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  2,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/onhne/rims.htm  (call 
202-20a-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-1042  Filed  1-11-01;  8:45  am] 

BLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[tkwket  No.  ELOO-95-007,  et  al.] 

San  DIego  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

Januarys,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  San  Diego  Gas  &  Electric  Company 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange,  Respondents 

[Docket  No.  ELOO-95-007 ) 

Take  notice  that  on  December  29, 
2000,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing 
pursuant  to  Ordering  Paragraph  (A)  of 
the  Commission's  December  15,  2000 
Order  Directing  Remedies  for  California 
Wholesale  Electric  Markets  (the  Order), 
93  FERC 1  61,294,  its  compliance  filing. 

The  tendered  compliance  filing  made 
by  SDG&E  describes  how  it  is  effecting 
within  15  days  the  Commission's 
termination  of  SDG&E's  authority  to  sell 
its  resources  into  the  California  Power 
Exchange  Corporation  ("PX")  markets. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  other  interested 
parties. 

Comment  date:  January  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  FirstEnergy  Corp.  on  behalf  of: 
American  Transmission  Systems,  Inc., 
The  Cleveland  Electric  Illuminating 
Company,  Mid-Atlantic  Energy 
Development  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  The  Toledo  Edison 
Company,  FirstEnergy  Services  Corp., 
FirstEnergy  Generation  Corp.  and 
FirstEnergy  Nuclear  Operating 
Company 

[Docket  Nos.ECOl-52-000  and  EROl-842- 
000] 

Take  note  that  on  December  29,  2000, 
FirstEnergy  Corp.  filed  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  approval  of  the  transfer  of 
jurisdictional  facilities  to  an  affiliated 
competitive  services  imit,  and  for 
approval  pursuant  to  Section  205  of  the 
Federal  Power  Act  of  related 
intracompany  agreements,  in 
furtherance  of  its  corporate  separation 
plan  as  approved  by  the  Public  Utilities 
Commission  of  Ohio. 

Copies  of  this  filing  have  been  served 
on  the  utility  commissions  in  Ohio  and 
Pennsylvania. 

Ck}imnent  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  San  Diego  Gas  &  Electric  Company 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services,  Into  Markets 
Operated  by  the  California, 
Independent  System  Operator  and  the 
California  Power  Exchange, 
Respondents 

[Docket  No.  EL0O-95-008J 

Take  notice  that  on  January  2,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  a 
filing  in  compliance  with  the 
Commission's  December  15,  2000  Order 
in  ELOO-95-000,  et  al. 

The  ISO  states  that  this  filing  has  been 
served  on  the  California  Public  Utilities 
Commission  and  on  all  parties  on  the 
official  service. 

Comment  date:  January  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Company 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services,  Into  Markets 
Operated  by  the  California, 
Independent  System  Operator  and  the 
California  Power  Exchange, 
Respondents. 

(Docket  No.  ELOO-95-009] 

Take  notice  that  on  January  2,  2001, 
the  California  Power  Exchange 
Corporation  (CalPX)  tendered  for  filing 
in  compliance  with  the  Commission's 
December  15,  2000  Order  in  Docket  No. 
ELOQ-95-000,  et  al. 

Comment  date:  January  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services,  Into  Markets 
Operated  by  the  California, 
Independent  System  Operator  and  the 
California  Power  Exchange, 
Respondents 

[Docket  No.  ELOO-95-OlOl 

Take  notice  that  on  January  2,  2001, 
Pacific  Gas  and  Electric  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  filing  in  compliance 
with  the  Commission's  December  15, 
2000  Order  in  Docket  No.  ELOO-95-000, 
etal. 

Comment  date:  January  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Illinois  Power  Company 

[Docket  Nos.  ER99-44 15-004.  ER99-4530- 
004  and  ELOO-7-004] 

Take  notice  that  on  December  20, 
2000,  Illinois  Power  Company  filed  an 
amendment  to  its  Compliance  Filing 
and  Revised  Open  Access  Transmission 
Tariff  filed  with  the  Federal  Energy 
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Regiilatory  Commission  on  November  9. 
2000. 

Comment  date:  January  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-130-OOll 

Take  notice  that  on  December  29, 
2000,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LIPA. 

Comment  date:  January  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER01-16O-O01] 

Take  notice  that  on  December  29, 
2000,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  upon  O&R. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-161-001] 

Take  notice  that  on  December  29, 
2000,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson. 

Comment  date;  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-471-OOll 

Take  notice  that  on  December  29, 
2000,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Cen^  Hudson. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PadfiCorp 

(Docket  No.  EROl-814-OOOj 

Take  notice  that  on  December  28, 
2000,  PacifiCorp  tendered  for  filing  in 


accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Long-Term  Firm  Transmission  Service 
Agreements  with  Public  Service 
Company  of  Colorado  (PSCO)  under 
PacifiCorps  FERC  Electric  Tariff, 
Second  Revised  Volimie  No.  11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duquesne  Light  Company 

[Docket  No.  EROl-815-000] 

Take  notice  that  on  December  28, 
2000,  Duquesne  Light  Company  PLC), 
tendered  for  filing  a  Service  Agreement 
dated  December  28,  2000  with  Engage 
Energy  America  Corp.,  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Engage  Energy  America  Corp.  as  a 
customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  28,  2000  for  the  Service 
Agreement. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duquesne  Light  Company 

[Docket  No.  EROl-816-000] 

Take  notice  that  December  28.  2000, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  December  28,  2000  with  Engage 
Energy  America  Corp.  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Engage  Energy  America  Corp.  as  a 
customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
December  28,  2000  for  the  Service 
Agreement. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

(Docket  No.  EROl-81 7-000) 

Take  notice  that  on  December  28, 
2000,  New  England  Power  Company 
(NEP),  tendered  for  filing  Supplement 
No.  8  to  Service  Agreement  No.  12 
(Eastern  Edison  Company)  under 
Montaup  Electric  Company,  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1  (Tariff  No.  1). 

The  Supplement  provides  for  NEP  (as 
successor  to  Montaup  Electric  Company 
(Montaup))  to  make  a  liunp  sum 
payment  to  its  affiliate,  Massachusetts 
Electric  Company  (as  successor  to 
Eastern  Edison  Company),  of  $10.3 
million  on  or  before  December  29,  2000, 


reducing  the  Montaup  Contract 
Termination  Charge  factor  recovered 
under  Service  Agreement  No.  12  to  1.95 
cents  per  kWh  for  the  year  2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Company 

(Docket  No.  EROl-618-000] 

Take  notice  that  on  December  28, 
2000.  New  England  Power  Company  (as 
successor  to  Montaup  Electric 
Company)  (NEP).  tendered  for  filing 
Supplement  No.  7  to  Service  Agreement 
No.  12  (Eastern  Edison  Company)  imder 
Montaup  Electric  Company.  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
1.  The  Supplement  takes  the  form  of  a 
Stipulation  and  Agreement  between 
Massachusetts  Electric  Company  (as 
successor  to  Eastern  Edison  Company) 
and  NEP  (as  successor  to  Montaup 
Electric  Company). 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER01-81»-000] 

Take  notice  that  on  December  28, 
2000,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  revision  to  the  ISO 
Tariff,  Amendment  No.  34  for 
acceptance  by  the  Commission.  The  ISO 
states  that  the  purpose  of  the 
amendment  is  to  clarify  certain  issues 
associated  with  implementation  of  the 
new  transmission  Access  Charge 
methodology  proposed  in  Amendment 
No.  27.  In  addition,  the  ISO  is  providing 
information  as  to  the  new  transmission 
Access  Charge  rates  that  will  be  in  effect 
if  the  Commission  approves  the  City  of 
Vernon  joining  the  ISO  effective  January 
1,  2001  and  the  amount  of  Firm 
Transmission  Rights  that  will  be  given 
to  Vernon  in  accordance  with  the  ISO 
Tariff. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
amendment  to  be  made  effective  January 
1,2001. 

The  ISO  states  that  this  filing  has  been 
served  the  Public  Utilities  Commission 
of  California,  the  California  Energy 
Conunission,  the  California  Electricity 
Oversight  Board,  and  all  parties, 
including  Vernon,  with  effective 
Scheduling  Coordinator  Agreements 
imder  the  ISO  Tariff. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  New  England  Power  Company 

(Docket  No.  EROl-820-000] 

Take  notice  that  on  December  28, 
2000,  New  England  Power  Company 
(NEP),  tendered  for  filing  Supplement 
No.  33  to  Service  Agreement  No.  23 
between  NEP  and  The  Narragansett 
Electric  Company  (Narragansett)  imder 
NEP's  Primary  Service  for  Resale  Tariff 
(Tariff  No.  1)  and  Supplement  No.  18  to 
Service  Agreement  No.  20  between  NEP 
and  Massachusetts  Electric  Company 
(Mass.  Electric)  under  Tariff  No.  1. 

Supplement  No.  33  to  the 
Narragansett  Service  Agreement 
provides  that  on  or  before  December  29, 
2000,  NEP  shall  make  a  lump  siun 
payment  to  Narragansett  of  $5  million. 
The  resulting  Narragansett  Contract 
Termination  Charge  (CTC)  factor  will  be 
reduced  from  1.15  cents  per  kWh  to  0.80 
cents  per  kWh  for  the  year  2001 . 
Supplement  No.  18  to  the  Mass.  Electric 
Service  Agreement  provides  that  on  or 
before  December  29,  2000,  NEP  shall 
make  a  lump  sum  payment  to  Mass. 
Electric  of  $52.2  million.  Supplement 
No.  18  also  makes  two  adjustments  to 
the  Mass.  Electric  CTC  formula.  The 
resulting  Mass.  Electric  CTC  factor  will 
be  reduced  from  1.32  cents  per  kWh  to 
0.98  cents  per  kWh  for  the  year  2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Electric  Transmission 

(Docket  No.  EROl-821-000] 

Take  notice  that  on  December  28, 
2000,  Duke  Electric  Transmission 
(Duke),  tendered  for  filing  amendments 
to  its  Network  Integration  Transmission 
Service  Agreement  with  the 
Southeastern  Power  Administration. 

Duke  requests  that  the  amendments 
be  made  effective  January  1,  2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

(Docket  No.  EROl-822-OOOj 

Take  notice  that  on  December  28, 
2000,  PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 
18,  2000  with  ACN  Power,  Inc.  (ACN) 
under  PECOs  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
December  18,  2000  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ACN  Power,  Inc. 
and  to  the  Pennsylvania  Public  Utility 
Commission. 


Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  EROl-823-OOOj 

Take  notice  that  on  December  28, 
2000,  Public  Service  Company  of  New 
Hampshire  (PSNH),  tendered  for  filing 
an  information  statement  concerning 
PSNH's  fuel  and  purchased  power 
adjustment  clause  charges  and  credits 
for  the  following  periods. 
January  1,  2000  to  Jime  30,  2000 
July  1,  2000  to  December  31.  2000 

The  information  statement  is 
silbmitted  pursuant  to  a  settlement 
agreement  approved  by  the  Commission 
in  Publ  Serv.  Co.  Of  New  Hampshire,  57 
FERC  H  61,068  (1991),  and  a  settlement 
stipulation  approved  by  the 
Commission  by  Letter  Order  in  Docket 
Nos.  ER91-143-O00,  ER91-235-000  and 
EL91-15-000,  dated  July  22, 1992. 

Copies  of  this  filing  were  served  upon 
the  Town  of  Ashland  Electric  Company 
and  the  New  Hampton  Village  Precinct. 

Comment  date;  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-825-000] 

Take  notice  that  on  December  29, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  an 
Interim  Interconnection  Agreement 
between  ATCLLC  and  LSP- Whitewater 
Limited  Partnership. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date;  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-826-OOOl 

Take  notice  that  on  December  29, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Network  Operating  Agreement  and 
Network  Integration  Transmission 
Service  Agreement  between  ATCLLC 
and  Edison  Sault  Electric  Company. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  WEC  Operating  Companies 

[Docket  No.  EROl-82  7-000] 

Take  notice  that  on  December  29, 
2000,  the  Wisconsin  Energy  Corporation 
Operating  Companies  (WEC  Operating 


Companies),  tendered  for  filing  FERC 
Electric  Tariff  Original  Volume  No.  2 
(the  Joint  Ancillary  Services  Tariff)  of 
WEC  Operating  Companies  consisting  of 
Wisconsin  Electric  Power  Company  and 
Edison  Sault  Electric  Company  and  also 
submitted  First  Revised  Page  No.  1  of 
WEC  Operating  Companies  FERC 
Electric  Tariff  First  Revised  Volume  No. 
1.  Notice  of  Cancellation  of  WEC 
Operating  Companies  Joint  Open  Access 
Transmission  Tariff,  with  a  requested 
effective  date  the  later  of  the  date  of 
FERC's  approval  of  WEC  Operating 
Companies  Joint  Ancillary  Services 
Tariff,  January  1,  2001,  or  the  Operation 
Date  of  the  American  Transmission 
Company,  LLC  (ATCLLC). 

The  WEC  Operating  Companies  state 
that  the  Commission  has  recently 
approved  the  transfer  of  their 
transmission  facilities  to  ATCLLC, 
which  does  not  own  or  control  any 
generation  resources.  Because  the 
transmission  facilities  historically 
owned  by  Wisconsin  Electric  Power 
Company  and  Edison  Sault  Electric 
Company  will  be  owned  and  operated 
by  ATCLLC,  the  WEC  Operating 
Com(>anies  will  sell  specified  ancillary 
services  imder  a  Joint  Ancillary  Services 
Tariff  and  will  cancel  the  WEC 
Operating  Companies'  Joint  Open 
Access  Transmission  Tariff.  The  WEC 
Operating  Companies  state  that  the  rates 
for  ancillary  services  available  under  the 
Joint  Ancillary  Services  Tariff  are 
identical  to  rates  that  were  previously 
incorporated  in  the  Joint  Open  Access 
Transmission  Tariff  of  the  WEC 
Operating  Companies.  In  order  to 
comply  with  FERC  Order  No.  888. 
ATCLLC  and  eligible  customers  may 
purchase  ancillary  services  firam  the 
WEC  Operating  Companies  in 
accordance  with  the  rates,  terms  and 
conditions  of  the  Joint  Ancillary 
Services  Tariff. 

The  WEC  Operating  Companies 
request  an  effective  date  for  the  Joint 
Ancillary  Services  Tariff  and  the 
cancellation  of  the  WEC  Operating 
Companies  Joint  Open  Access 
Transmission  Tariff  of  the  later  of 
January  1,  2001,  or  the  operation  date  of 
ATCLLC. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROl-828-000] 

Take  notice  that  on  December  29, 
2000,  Wisconsin  Electric  Power 
Company  tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedules 
Nos.  81  and  82. 
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Wisconsin  Electric  requests  that 
cancellation  be  effective  on  January  1, 
2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  WEC  Operating  Companies 

[Docket  No.  ER01-«29-000l 

Take  notice  that  on  December  29, 
2000,  Wisconsin  Energy  Corporation 
Operating  Companies  (WEC  Operating 
Companies)  and  American 
Transmission  Company  LLC  (ATCLLC), 
tendered  for  filing  seven  Notices  of 
Assignment  that  WEC  Operating 
Companies  will  assign  to  ATCLLC 
Service  Agreement  Nos.  16, 17, 126, 
162, 166, 188  and  189  under  the  WEC 
Operating  Companies,  FERC  Electric 
Tariff  Original  Volume  No.  1  (Joint 
Open  Access  Transmission  Tariff)  for 
service  under  ATCLLC's  FERC  Electric 
Tariff  Original  Volume  No.  1. 

WEC  Operating  Companies  and 
ATCLLC  are  requesting  an  effective  date 
for  the  assignment  of  the  later  of  January 
1,  2001  or  the  operation  date  of 
ATCLLC. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Indeck  Pepperell  Power  Associates 

[Docket  No.  EROl-830-OOOl 

Take  notice  that  on  December  29, 
2000,  Indeck  Pepperell  Power 
Associates,  Inc.  (Indeck  Pepperell), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  Power 
Purchase  and  Sale  Agreement  (Service 
Agreement)  between  Indeck  Pepperell 
and  Eruon  Power  Marketing,  Inc. 
(EPMI),  dated  December  27,  2000,  for 
service  imder  Rate  Schedule  FERC  No. 
1. 

Indeck  Pepperell  requests  that  the 
Service  Agreement  be  made  effective  as 
of  January  1,  2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  San  Diego  Gas  k  Electric  Company 

[Docket  No.  EROl-831-OOOl 

Take  notice  that  on  December  29, 
2000,  San  Diego  Gas  &  Electric 
Company  (SDG&E),  tendered  for  filing  a 
revision  to  its  Transmission  Owner 
Tariff. 

The  tendered  tariff  revisions  would 
implement  Amendment  27  to  the 
California  Independent  System  Operator 
(ISO)  Tariff.  Among  other  things. 
Amendment  27  provides  for  the 
addition  of  new  entities  as  Participating 
Transmission  Owners  (PTOs)  under  the 
ISO  Tariff.  The  revisions  include  rate 


changes  required  to  implement 
Amendment  27. 

SDG&E  requests  that  these  rate 
changes  be  made  effective  January  1, 
2001 ,  if  the  Commission  approves  the 
City  of  Vernon  joining  the  ISO  as  a  PTO 
effective  January  1,  2001. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  other  interested 
parties. 

Comment  date;  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southern  California  Edison 
Company 

[Docket  No.  EROl-832-OOOl 

Take  notice  that  on  December  29, 
2000,  Southern  California  Edison 
Company  (SCE),  tendered  for  filing  a 
revision  to  its  Transmission  Owner 
Tariff  (TO  Tariff),  FERC  Electric  Tariff, 
First  Revised  Original  Volume  No.  6. 
The  proposed  revision  modifies  SCE's 
TO  Tariff  to  accommodate  the 
implementation  by  the  California 
Independent  System  Operator 
Corporation  (ISO)  of  the  new 
Transmission  Access  Charges  (TAG) 
methodology. 

SCE  asks  that  FERC  authorize  that  the 
changes  to  the  proposed  TO  Tariff 
changes  be  made  effective  for  service 
rendered  on  and  after  January  1,  2001, 
provided  that  the  City  of  Vernon, 
California  (Vernon)  becomes  a 
Participating  Transmission  Owner  as  of 
January  1,  2001. 

A  copy  of  this  filing  was  mailed  to  the 
Public  Utilities  Commission  of  the  State 
of  California,  the  California  Independent 
System  Operator,  and  the  California 
Electricity  Oversight  Board,  as  well  as 
each  entity  that  received  party  status  in 
Docket  Nos.  EROO-2019,  EROl-315, 
ELOO-105,  ELOl-14,  ECOl-14.  and 
ER97-2355-000  et  al. 

Conmient  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROl-833-OOOj 

Take  notice  that  on  December  29, 
2000,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  unexecuted 
copies  of:  (i)  an  Interconnection 
A^^ement  between  PG&E  and  Modesto 
Irrigation  District  (Modesto)  for 
Moimtain  House  Area;  and  (ii)  a 
Wholesale  Distribution  Tariff  Service 
Agreement  between  PG&E  and  Modesto 
(Service  Agreement).  In  its  filing,  PG&E 
explains  that  the  Interconnection 
Agreement  (lA)  establishes  the  terms 
and  conditions  under  which  PG&E  will 
provide  electric  system  interconnection 


between  PG&E  and  Modesto  in  an  area 
of  San  Joaquin  County,  California, 
knov\m  as  Moimtain  House  Community 
Services  District  (Moimtain  House).  The 
Service  Agreement,  which  is  taken  from 
the  pro  forma  agreement  in  PG&E's 
approved  Wholesale  Distribution  Tariff, 
defines  the  terms  of  wholesale 
distribution  service  PG&E  will  provide 
to  Modesto  for  service  to  the  Moimtain 
House  area. 

On  behalf  of  itself  and  Modesto,  PG&E 
requests  an  effective  date  of  January  1, 
2001.  This  is  the  date  on  which  new 
state  legislation  (A.B.  2638)  takes  effect, 
which  provides  that  Modesto  will  be  the 
exclusive  provider  of  retail  electric 
service  in  the  Mountain  House  area. 
PG&E  represents  that  the  subject 
agreements  it  is  submitting  for 
Commission  approval  are  necessary  in 
order  to  comply  with  this  new  state  law. 

Copies  of  this  filing  have  been  served 
upon  Modesto,  the  California 
Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-834-000] 

Take  notice  that  on  December  29, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Network  Operating  Agreement  and 
Network  Integration  Transmission 
Service  Agreement  between  ATCLLC 
and  Stratford  Water  &  Electric  Utility. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date;  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-835-000] 

Take  notice  that  on  December  29, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  an 
Interim  Interconnection  Agreement 
betvkreen  ATCLLC  and  SEI  Wisconsin 
LLC' 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-836-000] 

Take  notice  that  on  December  29, 
2000,  the  California  Independent 
System  Operator  Corporation  (ISO) 
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tendered  a  proposed  amendment 
(Amendment  No.  35)  to  the  ISO  Tariff. 
The  modifications  proposed  in 
Amendment  No.  35  include  the 
following:  changes  related  to  distributed 
Generation,  including  changes  that  will 
clarify  the  metering  and  telemetry 
requirements  for  distribution-level 
Generation  and  changes  that  will  reduce 
the  threshold  for  participation  by 
Generating  Units  in  the  ISO's  Ancillary 
Services  markets  from  10  MW  to  1  MW; 
modifications  that  will  enhance  the 
ISO's  RMR  pre-dispatch  provisions;  the 
incorporation  into  the  ISO  Tariff  of 
requirements  for  Generators  set  forth  in 
the  Western  Systems  Coordinating 
Council  Reliability  Criteria  Agreement; 
the  addition  of  a  mechanism  to  recover 
FERC  Annual  Charges  frtim  entities 
receiving  transmission  service  on  the 
ISO  Controlled  Grid;  extension  of  the 
partial  waiver  of  "No  Pay"  penalties  for 
Participating  Loads;  a  change  to  the 
deadline  for  submission  of  meter  data  to 
the  ISO,  which  will  align  the  Tariff  with 
current  practice;  and  several 
miscellaneous  Tariff  revisions  necessary 
to  comply  with  prior  Conunission 
orders  and  to  correct  typographical 
errors. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  owners  of  RMR  Units,  and  all  parties 
with  effective  Scheduling  Coordinator 
Service  Agreements  under  the  ISO 
Tariff. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  PacifiCorp 

[Docket  No.  EROl-83  7-000) 

Take  notice  that  PacifiCorp  on 
December  29,  2000,  tendered  for  filing 
in  accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Umbrella  Service  Agreements  with 
Tuscon  Electric  Power  Company 
(Tuscon)  under  PacifiCorp 's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  FPL  Energy  Vansycle,  L.L.C 

[Docket  No.  EROl-838-000] 

Take  notice  that  on  December  29, 
2000,  FPL  Energy  Vansycle,  L.L.C. 
(Vansycle),  tendered  for  filing  an 


application  for  authorization  to  sell 
wholesale  power  at  market-based  rates, 
and  certain  ancillary  services  at  market- 
based  rates  into  the  California  market. 
Vansycle  also  requested  that  the 
Conunission  accept  for  filing  a  long- 
term  Power  Purchase  Agreement  for  the 
sale  of  power  from  Vansycle  to 
Pacificorp  Power  Marketing,  Inc.  as  a 
stand-alone  rate  schedule  under  its 
proposed  market  rate  tariff.  Vansycle 
has  requested  that  this  Market  Rate 
Tariff  and  Power  Purchase  Agreement 
become  effective  upon  commencement 
of  service. 

Copies  of  this  filing  have  been  served 
on  the  Washington  Utilities  and 
Transportation  Commission,  Oregon 
Public  Service  Commission,  Florida 
Public  Service  Commission,  Arkansas 
Public  Service  Conmussion,  Mississippi 
Public  Service  Commission,  Louisiana 
Public  Service  Commission,  Texas 
Public  Utility  Commission,  and  the 
Council  of  the  City  of  New  Orleans. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROl-839-000] 
Take  notice  that  on  December  29, 

2000,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  proposed 
revisions  to  its  Transmission  Owner 
Tariff  (TO  Tariff),  FERC  Electric  Tariff 
Volume  No.  5.  These  revisions  are 
intended  to  facilitate  implementation  by 
the  California  Independent  System 
Operator  Corporation  (ISO)  of  its  revised 
Transmission  Access  Charge  (TAG) 
methodology  and  corresponding  rates 
under  its  tariff. 

PG&E  requests  that  these  TO  Tariff 
revisions  become  effective  on  January  1 , 

2001,  if  the  City  of  Vernon,  California  is 
a  party  to  the  Transmission  Control 
Agreement  among  the  ISO  and 
Participating  Transmission  Owners  as  of 
that  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Conunission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date;  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Consumers  Energy  Company 

[Docket  No.  ERG  1-840-000] 

Take  notice  that  on  December  29, 
2000  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
Interconnection  Agreement  between 
Consumers  and  American  Transmission 
Company,  LLC  (ATCLLC)  and  a 
Coordinated  Operating  Agreement 
(jointly  Agreements)  between 


Consumers  and  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric), 
both  dated  December  26,  2000.  The 
Agreements  are  to  replace  a  Network 
Integration  Transmission  Service 
Agreement  and  a  Network  Operating 
Agreement  between  Consumers  and 
Edison  Sault  Electric  Company, 
scheduled  to  terminate  December  31, 
2000. 

Consumers  requested  that  the 
Agreements  be  allowed  to  become 
effective  January  1,  2001. 

Copies  of  the  filing  were  served  upon 
ATCLLC,  Wisconsin  Electric,  the 
Wisconsin  Public  Service  Commission 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Xcel  Energy  Services  Inc. 

[Docket  No.  EROl-841-000] 
Take  notice  that  on  December  29, 

2000,  Xcel  Energy  Services  Inc.,  (Xcel 
Services)  on  behalf  of  Southwestern 
Public  Service  Company  (SPS),  tendered 
for  filing  pursuant  to  Section  206  of  the 
Federal  Power  Act  Amended  and 
Restated  Agreements  for  Wholesale  Full 
Requirements  Electric  Power  Service 
between  SPS  and  Central  Valley  Electric 
Cooperative,  Inc.,  Farmers'  Electric 
Cooperative,  Inc.,  Lea  County  Electric 
Cooperative,  Inc.,  Lyntegar  Electric 
Cooperative,  Inc.,  and  Roosevelt  County 
Electric  Cooperative,  Inc. 

Xcel  Services  requests  an  effective 
date  for  the  revised  Amended  and 
Restated  Agreements  as  soon  as 
practical,  but  in  no  event  after  April  30, 

2001 .  Accordingly,  to  the  extent 
necessary,  Xcel  Services  seeks  waiver  of 
the  Commission's  filing  requirements. 
Xcel  Services  has  posted  the  filing 
according  to  the  requirements  of  18  CFR 
35.2(d). 

Copies  of  the  filing  are  available  for 
public  inspection  in  SPS's  offices  in 
Amarillo,  Texas. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER01-843-000] 

Take  notice  that  on  December  28, 
2000,  Wisconsin  Power  &  Light 
Company  (WPL),  tendered  for  filing  an 
amended  Power  Supply  Agreement  with 
WPPI.  WPL  also  refiled  its  PR-1  rate 
schedule  in  compliance  with 
Commission  Order  No.  614. 

WPL  indicates  that  copies  of  the  filing 
have  been  provided  to  WPPI  and  to  the 
Public  Service  Commission  of 
Wisconsin. 
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Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  S«n  Diego  Gas  k  Electric  Company 

[Docket  No.  EROl-844-OOOl 

Take  notice  that  on  £)ecember  28, 
2000.  San  Diego  Gas  &  Electric  (SDG&E), 
tendered  for  filing  a  change  in  rate  for 
the  Transmission  Revenue  Balancing 
Account  Adjustment  set  forth  in  its 
Transmission  Owner  Tariff  (TO  Tarifi). 
The  effect  of  this  rate  change  is  to 
reduce  rates  for  jiuisdictional 
transmission  service  utilizing  that 
portion  of  the  California  Independent 
System  Operator-Controlled  Grid  owned 
by  SDG&E. 

SDG&E  requests  that  this  rate  change 
be  made  effective  January  1,  2001. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  FirstEnergy  Generation  Corp. 

IDocket  No.  EROl-845-000) 

Take  notice  that  on  December  28, 
2000,  FirstEnergy  Generation  Corp. 
(Genco),  a  newly-formed  generation 
company  subsidiary  of  FirstEnergy 
Corp.,  tendered  for  filing  its  FERC 
Electric  Tariff,  Original  Volume  No.  1 
(the  Tarifi),  pursuant  to  which  it  is 
proposing  to  make  sales  of  electricity  to 
wholesale  purchasers  at  market-based 
rates.  The  Tariff  also  establishes  rates, 
terms  and  conditions  for  assignment  by 
Genco  of  transmission  services  it  has 
reserved  for  its  own  use. 

Genco  has  requested  to  have  the  Tariff 
accepted  for  filing  and  permitted  to 
become  effective  on  January  1,  2001, 
and  to  have  the  FERC  grant  waivers  and 
other  authorizations  with  respect  to  its 
regulations  that  are  similar  to  those 
granted  to  other  utility-affiliated 
generation  companies. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Wisconsin  Electric  Power  Company 

IDocket  No.  EROl-846-OOOl 

Take  notice  that  on  December  28, 
2000,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  supplement  to  a  Network 
Integration  Transmission  Service 
Agreement  between  itself  and  Oconto 
Falls  Electric  and  Water  Commission 
(Oconto  Falls).  The  supplement  reduces 
the  monthly  distribution  demand  charge 
paid  by  Oconto  Falls  under  Service 
Agreement  No.  96,  under  Wisconsin 


Energy  Corporation  Operating 
Companies  FERC  Electric  Tariff, 
Volume  No.  1. 

Wisconsin  Electric  requests  an 
effective  date  of  May  15,  1996  and 
waiver  of  the  Commission's  notice 
requirements.  Wisconsin  Electric  will 
refund  to  Oconto  Falls  the  amoimt  of 
the  distribution  demand  charge 
collected  above  the  new  charge,  with 
interest,  since  service  commencement. 

Copies  of  the  filing  have  been  served 
on  Oconto  Falls,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Wisconsin  Electric  Power  Company 

IDocket  No.  EROl-847-0001 

Take  notice  that  on  December  28, 

2000,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing,  pursuant  to  Section  35.13  of 
the  Commission's  regulations,  18  CFR 
35.12,  an  amendment  to  Exhibit  C  of  a 
Revised  Power  Sales  Agreement 
between  Wisconsin  Electric  and 
Wisconsin  Public  Power,  Inc.  (WPPI). 
The  purpose  of  the  amendment  is  to 
reflect  the  fact  that,  as  of  January  1, 

2001,  the  price  for  wholesale 
distribution  service  to  WPPI  will  be  set 
forth  in  a  new  wholesale  distribution 
agreement  between  Wisconsin  Electric 
and  WPPI,  and  will  no  longer  be  set 
forth  in  Exhibit  C. 

Comment  date:  January  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-1013  Filed  1-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6614-«] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Draft  EISs     v 

ERP  No.  D-COE-D36118-DE  Rating 
LO,  Fenwick  Island  Feasibility  Study, 
Storm  Damage  Reduction,  Delaware 
Coast  from  Cape  Henlopen  to  Fenwick 
Island.  Protective  Berm  and  Dune 
Construction,  Community  of  Fenwick 
Island,  Sussex  County,  DE. 

Summary:  EPA  did  not  have  any 
objections  regarding  this  proposed 
project. 

ERP  No.  DS-AFS-L60104-WA  Rating 
EC2,  Huckleberry  Land  Exchange 
Consolidate  Ownership  and  Enhance 
Future  Conservation  and  Management, 
Updated  Information,  Proposal  to 
Exchange  Land  and  Mineral  Estates, 
Federal  Land  and  Non  Federal  Land, 
Mt.  Baker — Snoqualmie  National  Forest, 
Skagit  Snohomish,  King,  Pierce,  Kittitas, 
and  Lewis  Counties,  WA. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
condition  of  Weyerhaeuser's 
commercial  timberland  parcels, 
especially  high  road  density, 
composition  and  structure  which  are 
being  reviewed  for  inclusion  in  the  Mt. 
Baker — Snoqualmie  National  Forest. 
EPA  also  raised  concerns  that  the 
current  resource  allocations  are  not 
adequate  to  restore  water  quality, 
aquatic  habitat,  habitat  connectivity, 
and  critical  endangered  species  habitat 
as  proposed  in  the  DEIS. 

ERP  No.  DS-BLM-K39058-CA  Rating 
EC2,  Cadiz  Groundwater  Storage  and 
Dry- Year  Supply  Program,  Amendment 
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of  the  California  Desert  Conservation 
Area  Plan,  Additional  Information, 
Groundwater  Monitoring  and 
Management  Program,  Issuance  of 
Right-of-Way  Grants  and  Permits,  San 
Bernardino  Coimty,  CA. 

Summary:  EPA  expressed  concerns 
based  on  potential  impacts  to 
groundwater  quality  and  quantity  and 
uncertainties  in  the  proposed 
Groundwater  Monitoring  and 
Management  Plan.  EPA  recommended 
that  the  FEIS  provide  additional 
information  regarding  groundwater 
monitoring  and  impacts,  as  well  as 
crucial  information  on  the  Management 
Plan,  including  protocols  and  criteria 
for  selecting  members  for  the  scientific 
and  decisionmaking  work  groups,  and 
for  making  recommendations, 
independent  review,  and 
decisionmaking. 

Final  QSs 

ERP  No.  F-COE-K36134-CA  Murrieta 
Creek  Flood  Control  and  Protection, 
Implementation,  Riverside  Coimty,  CA. 

Summary:  EPA  expressed  objections 
that  the  Corps  continues  to  propose 
Alternative  6,  which  EPA  believes  is  not 
economically  or  environmentally 
feasible.  EPA  also  noted  that  the  Final 
EIS  continues  to  be  inadequate.  EPA  is 
particularly  concerned  over  impacts  to 
wetlands. 

ERP  No.  F-FHW-D40267-WVWV-9 
Improvements,  from  Charles  Town 
Bypass  (U.S.  340)  to  the  Virginia  Line, 
Fimding  and  COE  Section  404  Permit, 
Shenandoah  River,  Jefferson  Co.,  WV 
and  Loudoim  Co.,  VA. 

Summary:  EPA  expressed  concern 
over  the  level  of  information  provided 
for  a  causeway  construction, 
construction-related  traffic;  and  impacts 
from  and  to  an  adjacent  quarry. 

ERP  No.  F-FHW-K40233-CA  US-7 
.  Expressway  Project,  Construction 
between  CA-98  to  Interstate  8,  Improve 
Access  to  the  new  Calexico  East  Port  of 
Entry,  Fimding  and  COE  Section  404 
Permit,  Imperial  County,  CA. 

Summary:  EPA  il  generally  satisfied 
with  the  information  supplemented  in 
the  FEIS  which  disclose  potential 
indirect  and  cumulative  project  impacts, 
and  vdth  the  steps  that  will  be  taken  to 
reduce  adverse  impacts  to  water  quality. 

Dated:  January  9,  2001. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  01-1117  Filed  1-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tER-FRL-6614-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of 

Federal  Activities,  General  Information 

(202)  564-7167  or  www.epa.gov/oeca/ 

ofa 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  January  02,  2001  Through  January 
05. 2001 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  000475.  Revised  Draft  EIS,  COE. 
NY,  Sauquoit  Creek  Flood  Control 
Project,  Significant  Revisions 
Concerning  Old  Project  Descriptions, 
Alternatives  Considered  and  New 
Project  and  Original  Project 
Comparisons  of  Environmental 
Impacts,  Sauquoit  Creek  Basin, 
Whitesboro,  Oneida  County,  NY,  Due: 
November  20,  2000,  Contact: 
Kimberly  Rightler  (212)  264-9846. 
This  Revised  Draft  EIS  replaces  DEIS 
#860064,  filed  02/21/1986.  Due  to  an 
Administrative  Error  by  the  US  Army 
Corps  of  Engineers  (COE)  the  above 
Revised  Draft  EIS  was  not  properly 
filed  with  the  US  EPA.  COE  has 
confirmed  that  distribution  of  the 
Revised  Draft  EIS  was  made  available 
to  all  federal  agencies  and  interested 
parties  for  the  45-day  review  period. 
For  further  information  contact  the 
COE  Contact  listed  above. 

EIS  No.  010000,  Final  EIS.  NPS.  FL,  Dry 
Tortugas  National  Park  General 
Management  Plan,  Implementation, 
Monroe  County,  FL,  Due:  February  12, 
2001,  Contact:  Richard  Ring  (305) 
242-7710. 

EIS  No.  010001.  Draft  EIS.  FAA.  GA, 
Hartsfield  Atlanta  International 
Airport,  Construction  and  Operation 
of  the  9,000-Foot  Fifth  Runway  and 
Associated  Projects,  Approval  of 
Airport  Layout  Plan  (ALP),  City  of 
Atlanta,  Fulton  and  Clayton  Counties, 
GA,  Due:  February  26,  2001,  Contact: 
Donna  M.  Meyer  (404)  305-7150. 

EIS  No.  010002.  Draft  EIS.  MMS.  AK, 
Liberty  Development  and  Production 
Plan,  Beaufort  Sea  Oil  and  Gas 
Development,  Implementation,  To 
Transport  and  Sell  Oil  to  the  U.S.  and 
World  Markets,  Right-of-Way 
Application,  Offshore  Beaufort  Sea 
Marine  Environment  and  Onshore 
North  Slope  of  Alaska  Coastal  Plan, 
AK,  Due:  March  13,  2001,  Contact: 
George  Valiulis  (703)  787-1662. 
EIS  No.  010003.  Draft  EIS.  NOA.  HI.  GU, 
AS,  Coral  Reef  Ecosystems  of  the 
Western  Pacific  Region,  Fishery 


Management  Plan,  Including 
Amendments  to  Four  Existing  FMPs, 
Amendment  7 — Bottomfish  and 
Seamount  Groundfish  Fisheries, 
Amendment  11 — Crustaceans 
Fisheries;  Amendment  5 — Precious 
Corals  Fisheries  and  Amendment 
10— Pelagics  Fisheries,  HI,  GU  and 
AS,  Due:  February  26,  2001,  Contact: 
Charles  Kamella  (202)  482-5916. 

EIS  No.  010004.  Final  EIS.  FRC.  H,  WI. 
Guardian  Pipeline  Project,  Proposal  to 
Construct  and  Operate  an  Interstate 
Natural  Gas  Pipeline  that  would 
extend  from  Joliet  (Will  County),  IL 
and  Ixonia  (Jefferson  County),  WI, 
Due:  February  12,  2001 ,  Contact:  Paul 
McKee  (202)  208-1088. 

EIS  No.  010005,  Final  EIS,  AFS,  OR, 
Ashland  Creek  Watershed  Protection 
Project.  Proposal  to  Manage 
Vegetation,  Rogue  River  National 
Forest,  Ashland  Ranger  District,  Qty 
of  Ashland,  Jackson  County,  OR,  Due: 
February  12,  2001,  Contact:  Kristi 
Mastrofini  (541)  482-3333. 

EIS  No.  010006,  Final  EIS.  ELM,  MT, 
SD.  ND.  Montana,  North  Dakota  and 
Portions  of  South  Dakota  Off-Highway 
Vehicle  Management  and  Plan 
Amendment,  Implementation,  MT. 
ND  and  SD,  Due:  February  12,  2001, 
Contact:  Jerry  Majerus  (406)  538- 
1924. 

EIS  No.  010007,  Final  EIS.  AFS.  CA.  NV, 
Sierra  Nevada  Forest  Plan 
Amendment  Project,  Implementation, 
several  counties.  CA  and  NV,  Due: 
February  12,  2001,  Contact:  John 
Bradford  (916)  492-7554. 

Amended  Notices 

EIS  No.  000349,  Draft  EIS,  AFS,  ID, 
Curfew  National  Grassland  Land  and 
Resoiure  Management  Plan, 
Implementation.  Caribou-Targhee 
National  Forest.  Oneida  County,  ID, 
Due:  March  30,  2001,  Contact:  Jack 
Blackwell  (801)  625-5605.  Revision  of 
FR  notice  published  on  10/20/2000: 
CEQ  Comment  Date  has  been 
Extended  from  01-29-2001  to  03/30/ 
2001. 

EIS  No.  000384.  Draft  Supplement. 
FHW,  CO,  Colorado  Forest  Highway 
80,  Guanella  Pass  Road  (also  known 
as  Park  County  Road  62,  Clear  Creek 
County  Road  381  and  Forest 
Development  Road  118),  Additional 
Alternative  includes  Rehabilitation, 
Light  Reconstruction  and  Full 
Construction,  Funding,  Clear  Creek 
and  Park  Counties,  CO,  Due:  February 
02,  2001,  Contact:  Richard  Gushing 
(303)  716-2138.  Revision  of  FR  notice 
published  on  11/17/2000:  CEQ 
Comment  Date  has  been  extended 
from  01/16/2001  to  02/02/2001. 


2904 


Federal  Register/Vol.  66,  No.  9/Friday,  January  12,  2001 /Notices 


EIS  No.  000456,  Draft  EIS.  AFS,  AK. 
Cholmondeley  Timber  Sales, 
Implementation,  Harvesting  Timber, 
Tongass  Forest  Plan,  Tongass  National 
Forest,  Craig  Ranger  District,  West  of 
Ketchikan  and  South  of  Prince  of 
Wales  Island,  AK,  Due:  February  12, 
2001,  Contact:  Dale  Kanen  (907)  826- 
3271.  Revision  of  FR  notice  published 
on  12/29/2000:  CEQ  Due  Date 
Corrected  from  02/19/2001  to  02/12/ 
2001. 

EIS  No.  000464.  Draft  EIS.  NOA,  WA. 
Anadromous  Fish  Agreements  and 
Habitat  Conservation  Plans  for  the 
Weiss,  Rocky  Reach,  and  Rock  Island 
Hydroelectric  Projects, 
Implementation,  hicidental  Take 
Permits,  Chelan  and  Douglas 
Counties,  WA,  Due:  March  29,  2001, 
Contact:  Bob  Dach  (503)  736-4734. 
Revision  of  FR  notice  published  on 
12/29/2000:  CEQ  Due  Date  Corrected 
from  02/12/2001  to  03/29/2001. 

Dated:  January  9.  2001. 
B.  Katherine  Biggs, 

Associate  Director.  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
(PR  Doc.  01-1116  Filed  1-11-01;  8:45  am) 
■LUNG  CODE  ae«o-«o-u 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

SES  P0ffiNiiMnc6  Itovtow  Bowd 


AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC  for 
FY  2000. 

FOR  FURTHER  MFORMATK)N  CONTACT: 
Patricia  Comwell  Johnson,  Director, 
Office  of  Human  Resources,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street,  N.W.,  Washington,  D.C. 
20507,  (202)  663-4306. 

SUPPlfMENTARY  INFORMATMN:  Pursuant 
to  the  requirement  of  5  U.S.C. 
4314(c)(1),  membership  of  the  SES 
Performance  Review  Board  is  as  follows: 
Ms.  Emilie  G.  Heller,  Director,  Policy 
Management  and  Coordination,  Equal 
Employment  Opportunity  Commission 
(Chair);  Mr.  James  N.  Finney,  Associate 
General  Counsel,  Systemic 
Investigations  and  Review  Programs, 
Equal  Employment  Opportunity 
Commission;  Mr.  John  P.  Rowe, 
Director,  Chicago  District  Office,  Equal 
Employment  Opportunity  Commission; 
and  Ms.  Peggy  Mastroianni,  Associate 


Legal  Coimsel,  Equal  Employment 
Opportimity  Commission  (Alternate). 

Signed  at  Washington,  D.C,  on  the  8th  day 
of  January  2001. 
For  the  EEOC. 

Ida  L.  Castro. 

Chairwoman. 

[FR  Doc.  01-1078  Filed  1-11-01;  8:45  am] 

BNJJNO  COOe  6S70-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

NoHco  Of  PubHclntonnatlon 
Collectlon(s)  Being  Reviewttd  by  Um 
Federal  Communicatlone  Commlseion 
for  Exteneion  Under  Delegeted 
Authority,  Commente  Requeeted. 

January  5.  2001. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biutlen 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  uidess  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  foiling  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  13,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmithdfcc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0346. 

Title:  Section  78.27  License 
conditions. 

Form  Number:  n/a. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households.  Business  and  other  for- 
profit  entities,  Not-for  profit 
institutions. 

Number  of  Respondents:  455. 

Estimated  Time  Per  Response:  10 
minutes  (.167)  estimated  for  both  the 
petition  and  complaint  process. 

Total  Annual  Burden:  76  hours. 

Tota7  Annual  Costs:  S  0.00. 

Needs  and  Uses:  The  information 
collection  requirements  reported  imder 
this  control  number  are  necessary  in 
order  to  inform  the  Commission 
whether  all  pending  CARS  stations  that 
have  either  commenced  operation  or 
experienced  delays  in  construction  that 
have  hence  delayed  operation.  These 
filings  are  essential  to  the  Commission, 
in  that  they  are  used  to  ensure 
appropriate  frequency  coordination  and 
to  prevent  frequency  interference. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

(FR  Doc.  01-1035  Filed  1-11-01;  8:45  am] 

BILLJNO  COOe  S712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Conununicatlona  Commieeion, 
Commente  Requeeted 

January  5.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comnfent  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
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whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  13,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commissions,  445  12th  Street,  SW., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0692. 

Title:  Home  Wiring  Provisions. 

Form  Number:  n/a. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  30,500. 

Estimated  Time  Per  Response:  .5-5 
hours  estimated  for  both  the  petition 
and  complaint  process. 

Total  Aimual  Burden:  46,114  hours. 

Total  Annual  Costs:  $37,510. 

Needs  and  Uses:  The  information 
collection  requirements  reported  under 
this  control  number  are  necessary  in 
order  to  protect  consiuners  from 
unnecessary  disruption  of  service  and 
expense  caused  by  removal  of  home 
wiring  and  to  allow  consumers  to  use 
the  wiring  for  service  received  frtjm 
alternative  MVPD's. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-1036  Filed  1-11-01;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Firet  Meeting  of  ttie  Advieory 
Committee  for  the  2003  World 
Radiocommunication  Conference 
(WRC-03  Advieory  Committee) 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  initial  meeting  of  the  WRC-03 
Advisory  Committee  will  be  held  on 
January  30,  2001,  at  the  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  begin 
preparations  for  the  2003  World 
Radiocommunication  Conference. 

DATES:  January  30,  2001;  10:00  am- 
12:00  noon. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-C305,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Garcia,  FCC  International  Bureau, 
Planning  and  Negotiations  Division,  at 
(202) 418-0763. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  preparations  for  the  2003  World 
Radiocommunication  Conference 
(WRC-03),  the  Federal  Commimications 
Commission  (FCC)  has  amended  the 
charter  of  its  Advisory  Committee  for 
the  2000  Radiocommunication 
Conference.  The  Advisory  Committee 
will  now  be  called  the  Advisory 
Committee  for  the  2003 
Radiocommimication  Conference,  and 
its  scope  of  activities  wrill  be  to  address 
issues  contained  in  the  agenda  for 
WRC-03.  The  Federal  Communications 
Commission  (FCC)  established  the 
WRC-03  Advisory  Committee  to 
provide  advice,  technical  support  and 
recommendations  relating  to  Uie 
preparation  of  United  States  proposals 
and  positions  for  the  2003  World 
Radiocommunication  Conference 
(WRC-03). 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  this  notice  advises 
interested  persons  of  the  first  meeting  of 
the  WRC-03  Advisory  Committee.  The 
WRC-03  Advisory  Committee  has  an 
open  membership.  All  interested  parties 
are  invited  to  participate  in  the 
Advisory  Committee  and  to  attend  its 
meetings.  The  proposed  agenda  for  the 
first  meeting  is  as  follows: 


Agenda 

First  Meeting  of  the  WRC-03  Advisory 
Committee,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-C305,  Washington.  DC 
20554. 
January  30,  2001;  10:00  am-12:00 

noon. 

1.  Opening  Remarks. 

2.  Approval  of  Agenda. 

3.  Report  on  Suggestions  for 
Improving  the  WRC  Preparatory 
Process. 

4.  Chitline  of  WRC-03  Preparatory 
Process. 

5.  Advisory  Committee  Structure  and 
Meeting  Schedule. 

6.  Report  on  Recent  International 
Telecommunication  Union  Meetings. 

7.  Other  Business. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  01-1037  Filed  1-11-01;  8:45  am) 

BIUJNQ  COOE  071 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2460] 

Petitions  for  Reconsideration  of  Action 
In  Ruiemaicing  Proceeding 

January  4,  2001. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  section  1.429(e).  The  full  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC,  or 
may  be  porchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  January  29, 
2001.  See  section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  have  expired. 

Subject:  Implementation  of  the 
Satellite  Home  Viewer  Improvement  Act 
of  1999:  Application  of  Network 
Nonduplication.  Syndicated 
Exclusivity,  and  Sports  Blackout  Rules 
to  Satellite  Retransmissions  of  Broadcast 
Signals  (CS  Docket  No.  00-2) 

Number  of  Petitions  Filed:  3. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
|FR  Doc.  01-1040  Filed  1-11-01;  8:45  am) 

BIUJNG  COOE  6712-01-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1352-DR] 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1352-DR),  dated  December  18, 
2000.  and  related  determinations. 
EFFECTIVE  DATE:  December  18,  2000. 
FOn  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPlfMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
Decern^  18,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq., 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  No.  106-390,  114 
Stat.  1552  (2000),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  severe  storms  and  tornadoes 
on  December  16,  2000,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  3121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000.  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000).  (Stafford  Act).  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  assistance  for  Categories  A  and  B 
(debris  removal  and  emergency  protective 
measures)  under  the  Public  Assistance 
program,  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facihty  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  1^  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Mcinagement 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  John  D.  Hannah  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Dale,  Etowah,  Geneva, 
Henry,  Houston,  Limestone,  Macon,  St.  Clair, 
and  Tuscaloosa  for  Individual  Assistance. 

The  counties  of  Dale,  Etowah,  Geneva, 
Henry,  Houston,  Limestone,  Macon,  St.  Clair, 
and  Tuscaloosa  for  debris  removal  and 
emergency  protective  measures  (Categories  A 
&  B)  under  Public  Assistance. 

All  counties  within  the  State  of 
Alabama  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Prognun:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

lames  L.  WHt, 

Director. 

[FR  Doc.  01-1028  Filed  1-11-01;  8:45  am] 

BLLma  cooE  snt-ta-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1352-OR] 

AlatMma;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama  (FEMA-1352-DR),  dated 
December  18,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  December  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPP1.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  22,  2000. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
A.ssistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  01-1029  Filed  1-11-01;  8:45  am] 
BILUNa  CODE  >n»-<»-i> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1354-OR] 

Arkansas;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  (FEMA-1354-DR),  dated 
December  29,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  8,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
8,  2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  .Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  01-1030  Filed  1-11-01;  8:45  am] 
MLUNO  cooe  snt-oa-p  s 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3156-EM] 

New  Jersey;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
Jersey  (FEMA-3156-EM),  dated 
November  1 ,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  amended  to  May  30, 
2000  through  November  1,  2000. 
Further,  FEMA  intends  to  provide 
emergency  protective  measures 
(Category  B),  at  75  percent  Federal 
fimding  for  eligible  costs  incurred  by 
the  State  government. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
■  Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

(FR  Doc.  01-1033  Filed  1-11-01;  8:45  am) 

BIUJNGCODE  S71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3155-EM] 

New  York;  Amendment  No.  2  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emei;gency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  New  York,  (FEMA-3155-EM), 
dated  October  11,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  New 
York  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  October  11,  2000:  The 
counties  of  Bronx,  Chautauqua, 
Chenango,  Clinton,  Columbia,  Jefferson, 
Kings,  Livingston,  Madison,  Ontario, 
Orleans,  Oswego,  C^eens,  Richmond, 
Tompkins,  Wayne,  and  Wyoming  for 
emergency  protective  measures 
(Category  B)  at  75  percent  Federal 
funding  for  eligible  expenses.  This 
assistance  excludes  regular  time  costs 
for  subgrantees  regidar  employees. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  01-1031  Filed  1-11-01;  8:45  am] 

BILLING  CODE  671 8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-3155-EM] 

New  York;  Amendment  No.  1  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
York  (FEMA-3155-EM),  dated  October 
11,  2000,  and  related  determinations. 
EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.(202)646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  amended  to  May  22, 
2000  through  November  1,  2000. 
Fiulher,  FEMA  intends  to  provide 
emergency  protective  measures 
(Category  B),  at  75  percent  Federal 


funding  for  eligible  costs  incurred  by 
the  State  government. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  PubUc 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program). 

James  L.  Witt, 

Director. 

(FR  Doc.  01-1032  Filed  1-11-01;  8:45  am) 

BNJJNQ  COOe  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1351-DR] 

Wyoming;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wyoming 
(FEMA-1351-DR),  dated  December  13, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  13,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq.. 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  No.  106-390,  114 
Stat.  1552  (2000),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wyoming, 
resulting  from  severe  winter  storms 
beginning  on  October  31,  2000,  and 
continuing  through  November  20.  2000.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121,  et  seq..  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (Stafford  Act),  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Wyoming. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
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you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Nfitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wyoming  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Crook,  Goshen,  Platte  and 
Weston  for  Public  Assistance. 

All  coimties  within  the  State  of 
Wyoming  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

(FR  Doc.  01-1027  Filed  1-11-01;  8:45  am] 

aiuiNG  cooE  ens-oa-p 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collectkm 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
summary: 


Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMBJ 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
Reduction  Act.  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
nimibers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  Comment  on  Information 
Collection  Propo8al(sJ 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility: 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  March  12,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  niunber  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 


Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington,  DC  20551.  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m.. 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9  a.m.  and  5  p.m.,  except  as  provided 
in  section  261.14  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Himt,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  diat 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West.  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reports: 

1.  Report  title:  Monthly  Report  of 
Traveler's  Checks  Outstanding. 

Agency  form  number:  FR  2054. 

OMB  control  number:  n/a. 

Frequency:  Monthly. 

Reporters:  Seven  major  nonbank 
issuers  of  travelers  checks  in  the  United 
States 

Annua/  reporting  hours:  84. 

Estimated  average  hours  per  response: 
1.0. 

Number  of  respondents:  7. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information-collection  is  voluntary  (12 
U.S.C.  353  et  seq.)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  This  report  collects,  as  of  the 
end  of  each  month,  the  total  amount 


outstanding  of  dollar-denominated 
traveler's  checks  issued  by  seven  major 
nonbank  issuers.  The  Federal  Reserve 
uses  these  data  in  the  computation  of 
the  nonbank  traveler's  check  component 
of  the  monetary  aggregates. 

2.  Report  titles:  Uniform  Application 
for  Municipal  Securities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Municipal 
Securities  Dealer;  Uniform  Termination 
Notice  for  Municipal  Securities 
Principal  or  Municipal  Securities 
Representative  Associated  with  a  Bank 
Mimicipal  Securities  Dealer. 

Agency  form  number:  FR  MSD-4,  FR 
MSD-5. 

OMB  control  number:  7100-0100, 
7100-0101. 

Frequency:  On  occasion. 

Reporters:  State  member  banks,  bank 
holding  companies,  and  foreign  dealer 
banks  engaging  in  activities  as 
municipal  securities  dealers. 

Annual  reporting  hours:  36  (FR  MSD- 
4),  20  (FR  MSD-5). 

Estimated  average  hours  per  response: 
1.00  (FR  MSD-4),  0.25  (FR  MSD-5). 

Number  of  respondents:  36  (FR  MSD- 
4),  80  (FR  MSD-5). 

Small  businesses  are  not  affected. 

General  description  of  report:  These 
information  collections  are  mandatory 
(15  U.S.C.  780-4,  78q,  and  78u)  and  are 
given  confidential  treatment  (5  U.S.C. 
552(b)(6)). 

Abstract:  The  MSD-4  collects 
information,  such  as  personal  history 
and  professional  qualifications,  on  an 
employee  whom  the  bank  wishes  to 
assume  the  duties  of  a  municipal 
securities  principal  or  representative. 
The  FR  MSD-5  collects  the  date  of,  and 
reason  for,  termination  of  such  an 
employee. 

3.  Report  titles:  Notice  by  Financial 
Institutions  of  Government  Broker  or 
Government  Securities  Dealer 
Activities;  Notice  by  Financial 
Institutions  of  Termination  of  Activities 
as  a  Government  Seciu"ities  Broker  or 
Government  Securities  Dealer. 

Agency  form  number:  FR  G-FIN,  FR 
G-FINW. 

OMB  control  number:  7100-0224. 

Frequency:  On  occasion. 

Reporters:  State  member  banks, 
foreign  banks,  uninsured  state  branches 
or  state  agencies  of  foreign  banks, 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and  Edge 
corporations. 

Annual  reporting  hours:  25  (FR  G- 
FIN).  0.5  (FR  G-FINW). 

Estimated  average  hours  per  response: 
1.00  (FR  G-FIN),  0.25  (FR  G-FINW). 

Number  of  respondents:  25  (FR  G- 
FIN).  2  (FR  G-FINW). 

Small  businesses  are  affected. 
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General  description  of  report:  These 
information  collections  are  mandatory 
(15  U.S.C.  78o-5(a){l){B))  and  are  not 
given  confidential  treatment. 

Abstract:  The  Government  Securities 
Act  of  1986  (the  Act)  requires  financial 
institutions  to  notify  their  appropriate 
regulatory  authority  of  their  intent  to 
engage  in  government  securities  broker 
or  dealer  activities,  to  amend 
information  submitted  previously,  and 
to  record  their  termination  of  such 
activity.  The  Federal  Reserve  Board  uses 
the  information  in  its  supervisory 
capacity  to  measure  compliance  with 
the  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8,  2001. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  01-989  Filed  1-11-01;  8:45  am] 

MLUNG  CODE  S210-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Auttiority 
and  Submission  to  OMB 

summary: 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
imder  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  instruments  are  placed  into 
OMB's  public  docket  files.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  West — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  (202- 
452-3829) 

OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503  (202-395-7860) 


Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
Following  Reports: 

1.  Report  title:  Domestic  Branch 
Notification. 

Agency  form  number:  FR  4001. 

OMB  Control  number:  7100-0097. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  156  hours. 

Estimated  average  hours  per  response: 
30  minutes  for  expedited  notifications; 
1  hour  for  nonexpedited  notifications. 

Number  of  respondents:  169 
expedited;  71  nonexpedited. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  321)  and  is  not  given  confidential 
treatment. 

Abstract:  The  Federal  Reserve  System 
requires  a  state  member  bank  to  file  a 
notification  whenever  it  proposes  to 
establish  a  domestic  branch.  There  is  no 
formal  reporting  form;  banks  notify  the 
Federal  Reserve  by  letter  prior  to 
making  the  proposed  investment.  The 
Federal  Reserve  uses  the  information  to 
fulfill  its  statutory  obligation  to 
supervise  state  member  banks. 

2.  Report  title:  Investment  in  Bank 
Premises  Notification. 

Agency  form  number:  FR  4014. 

OMB  control  number:  7100-0139. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  3  hours. 

Estimated  average  hours  per  response: 
30  minutes. 

Number  of  respondents:  5. 

Small  businesses  are  afiected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  371d)  and  is  not  given 
confidential  treatment. 

Abstract:  The  Federal  Reserve  System 
requires  a  state  member  bank  to  file  a 
notification  whenever  it  proposes  to 
make  an  investment  in  bank  premises 
that  results  in  its  total  bank  premises 
investment  exceeding  its  capital  stock 
and  surplus  or,  if  the  bank  is  well 
capitalized  and  in  good  condition, 
exceeding  150  percent  of  its  capital 
stock  and  surplus.  There  is  no  formal 
reporting  form;  banks  notify  the  Federal 
Reserve  by  letter  fifteen  days  prior  to 
making  the  proposed  investment.  The 
Federal  Reserve  uses  the  information  to 
fulfill  its  statutory  obligation  to 
supervise  state  member  banks. 

3.  Report  title:  Semiannual  Report  of 
Derivatives  Activity. 

Agency  form  number:  FR  2436. 
OMB  control  number:  7100-0286. 
Frequency:  Semiannual. 
Reporters:  large  U.S.  dealers  of  over- 
the-counter  (OTC)  derivatives. 
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Annual  reporting  hours:  1.800  hours. 

Estimated  average  hours  per  response: 
100. 

Number  of  respondents:  9. 

Small  businesses  are  not  afiiscted. 

General  descpption  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248  (a),  353-359,  and  461)  and  is 
given  confidential  treatment  (5  U.S.C. 
552  (b)  (4)). 

Abstract:  The  FR  2436  collects 
derivatives  market  statistics  from  a 
sample  of  nine  large  U.S.  dealers  of 
over-the-counter  (OTC)  derivatives.  Data 
are  collected  on  notional  amounts  and 
gross  market  values  of  the  volumes  of 
broad  categories  of  foreign  exchange, 
interest  rate,  equity-  and  commodity- 
linked  OTC  derivatives  instruments 
across  a  range  of  imderlying  currencies, 
interest  rates,  and  equity  markets. 

This  collection  of  information 
complements  the  ongoing  triennial 
Survey  of  Foreign  Exchange  and 
Derivatives  Market  Activity  (FR  3036). 
The  FR  2436  collects  similar  data  on  the 
outstanding  volume  of  derivatives,  but 
not  on  derivatives  turnover.  As  with  the 
FR  3036,  the  Federal  Reserve  conducts 
this  report  in  coordination  with  other 
central  banks  and  forwards  the 
aggregated  data  furnished  by  U.S. 
reporters  to  the  Bank  of  International 
Settlements  (BIS),  which  publishes 
global  market  statistics  that  are 
aggregations  of  national  data. 

4.  Report  title:  Reports  Related  to 
Securities  Issued  by  State  Member 
Banks  as  Required  by  Regulation  H. 

Agency  form  number:  Reg  H-1. 

OMB  control  number:  7100-0091. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  2,085  hours. 

Estimated  average  hours  per  response: 
5.11. 

Number  of  respondents:  24. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (15 
U.S.C.  781  (i))  and  is  not  given 
confidential  treatment. 

Abstract:  The  Federal  Reserve's 
Regulation  H  requires  certain  state 
member  banks  to  submit  information 
relating  to  their  securities  to  the  Board 
of  Governors  of  the  Federal  Reserve 
System  on  the  same  forms  that  bank 
holding  companies  and  nonbank 
entities  use  to  submit  similar 
information  to  the  Securities  and 
Exchange  Commission  (SEC).  The 
information  is  primarily  used  for  public 
disclosure  and  is  available  to  the  public 
upon  request. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  8,  2001. 
JennifiBr  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-990  Filed  1-11-01;  8:45  am] 
BiLUNQ  cooe  azio-oi-r 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  tiy,  and 
Mergsrs  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  dt  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
hanks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  5. 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Ames  National  Corporation,  Ames, 
Iowa;  to  retain  5.39  percent  of 
investment  in  Mahaslu  Investment 
Company,  Oskaloosa,  Iowa,  and  obtain 
approval  to  acquire  a  total  of  10  percent 
of  the  voting  shares  of  Mahaska 
Investment  Company,  Oskalossa,  Iowa, 
and  its  subsidiary  banks,  Mahaska  State 
Bank,  Oskaloosa,  Iowa,  and  Pella  State 
Bank,  Pella,  Iowa. 


In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Midwest  Federal  Savings  &  Loan 
Association  of  Eastern  Iowa,  Burlington, 
Iowa,  Central  Valley  Bank,  Ottimiwa, 
Iowa,  and  thereby  engage  in  operating 
savings  associations,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-991  Filed  1-11-01;  8:45  am] 
BiuMQ  COM  a»e-oi-« 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications; 
Cancellation  of  a  Standard  Form 

AGENCY:  General  Services 
Administration. 
action:  Notice. 

summary:  The  Department  of 
Agriculture  and  the  Department  of 
Interior  has  cancelled  the  following 
Optional  Form  because  of  low  usage:  OF 
289.  Property  Loss  or  Damage  Report — 
Fire  Suppression. 

DATES:  Effective  upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration.  (202)  501-0581. 

Dated:  January  2,  2001. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer. 
[FR  Doc.  01-1104  Filed  1-11-01;  8:45  am] 

BIUJNO  CODE  6a20-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98E-0490] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Synvisc  Hylan  G-F  20 
(5,099,01 3)« 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Synvisc 
Hylan  G-F  20  (5,099,013)®  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
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Commissioner  of  Patents  and 
Trademarlcs,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA  305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Regulatory  Policy 
Staff  {HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-€70)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
.  granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarles  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occiured  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Synvisc  Hylan  G-F 
20  (5,099,013)®.  Synvisc  Hylan  G-F  20 
(5,099.013)*  is  indicated  for  the 
treatment  of  pain  in  osteoarthritis  of  the 
knee  in  patients  who  have  failed  to 
respond  adequately  to  conservative 
nonpharmacologic  therapy  and  to 
simple  analgesics  (e.g.,  acetaminophen). 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Synvisc 
Hylan  G-F  20  (5,099.013)®  (U.S.  Patent 
No.  5.099,013)  from  Biomatrix,  Inc.,  and 


the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determi-iing  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  11, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Synvisc  Hylan  G-F  20 
(5,099,013)*  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Synvisc  Hylan  G-F  20  (5,099,013)®  is 
2,949  days.  Of  this  time,  1,783  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  1,166 
days  occurred  diu-ing  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  July  14, 
1989.  FDA  has  verified  the  applicant's 
claim  that  the  date  the  investigational 
device  exemption  (IDE)  required  under 
section  520(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360j(g))  for  hiunan  tests  to  begin  became 
effective  July  14, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  May  31, 1994.  FDA  has 
verified  the  applicant's  claim  that  the 
premarket  approval  application  (PMA) 
for  Synvisc  Hylan  G-F  20  (5,099,013)® 
(PMA  P940015)  was  initially  submitted 
May  31, 1994. 

3.  The  date  the  application  was 
approved:  August  8,  1997.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P940015  was  approved  on  August  8, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximimi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  396  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  and  ask  for  a  redetermination 
by  March  13,  2001.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  July  11,  2001.  To  meet  its 
burden,  the  petition  must  contain 


sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1, 
98th  Cong.,  2d  sess.,  pp.  41-42,  1984.) 
Petitions  should  be  in  the  format 
specified  in21  CFR  10.30.  Comments 
and  petitions  should  be  submitted  to  the 
Dockets  Management  Branch.  Three 
copies  of  any  information  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  and  {>etitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  20,  2000. 

Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
evaluation  and  Research. 

(FR  Doc.  01-974  Filed  1-11-01;  8:45  am) 

BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Amendment  of  Notice 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Anti-Infective  Drugs  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
December  27,  2000  (65  FR«61874).  The 
amendmentis  being  made  to  cancel  the 
entire  session  on  January  29,  2001.  This 
meeting  will  he  open  to  the  public. 
There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Perez,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-6758,  e-mail: 
PerezT@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12530. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  27,  2000 
(65  FR  81874),  FDA  announced  that  a 
meeting  of  the  Anti-Infective  Drugs 
Advisory  Committee  would  be  held  on 
January  29  and  30,  2001.  On  page 
81874,  beginning  in  the  first  column, 
the  Date  and  Time,  Location,  Agenda, 
and  Procedure  portions  of  this  meeting 
are  amended  to  read  as  follows: 
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Date  and  Time:  The  meeting  will  be 
held  on  January  30,  2001,  8  a.m.  to  6 
p.m. 

Location:  Holiday  Inn,  The  Ballrooms, 
Two  Montgomery  Ave.,  Gaithersburg, 
MD. 

Agenda:  The  committee  wall  consider 
the  safety  and  efficacy  of  a  new  drug 
application  (NDA)  50-755,  Augmentin 
ES™  (amoxicillin/clavulanate)  90 
milligrams  per  kilograms  per  day, 
SmithKline  Beecham  Pharmaceuticals, 
for  the  treatment  of  pediatric  patients 
with  acute  otitis  media  due  to  penicillin 
resistant  Streptococcus  pneumoniae. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  22,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  2:45 
p.m.  to  3:45  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  22,  2001,  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  5,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  01-1056  Filed  1-11-01;  8:45  amj 

BRUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[Document  ktontif ier:  HCFA-R-26] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
H^th  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 


of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  and 
the  ICRs  contained  in  the  supporting 
regulations  in  42  CFR  493.1-.2001; 
Form  Number:  HCFA-R-26  (OMB 
approval  #:  0938-0612);  Use:  The  ICRs 
referenced  in  42  CFR  part  493  outline 
the  requirements  necessary  to  determine 
an  entity's  compliance  wiUi  CLIA.  CLIA 
requires  laboratories  that  perform 
testing  on  human  beings  to  meet 
performance  requirements  (quality 
standards)  in  order  to  be  certified  by 
HHS;  Frequency:Other:  As  needed: 
Affected  Public;  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  government.  State,  local  or 
tribal  gov't;  Number  of  Respondents: 
149,700;  total  Annual  Responses: 
700,650;  Total  Annual  Hours  Requested: 
10,230,714. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoiu' 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

John  P.  Burlce  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-1069  Filed  1-11-01;  8:45  am) 

BIUMG  CODE  412(MO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaHti  Care  Hnancing  Administration 
[Docket  Identifier:  HCFA-1500] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
follovtring  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated  ' 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved  , 
collection;  Title  of  Information 
Collection;  Medicare/Medicaid  Health 
Insurance  Common  Claim  Form, 
Instructions,  and  Supporting 
Regulations:  42  CFR  414.40,  424.32. 
424.44;  Form  Number:  NCFA-1500, 
HCFA-1490U,  HCFA-1490S  (OMB 
approval  #:  0938-0008);  Use:  This  form 
is  a  standardized  form  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbursement  for  covered  services. 
In  addition,  it  reduces  cost  and 
administrative  burdens  associated  with 
claims  since  only  one  coding  system  is 
used  and  maintanined;  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions;  Number  of  Respondents: 
1,321,417;  Total  Annual  Responses: 
1,321,417;  Total  Annual  Hoius 
Requested:  44,189,007. 

'To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  munber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
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Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  01-1070  Filed  1-11-01;  8:45  amj 

BIUJNG  COOE412IM»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
(Docket  Identifier:  HCFA-10006] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  ciurently  approved 
collection;  Title  of  Information 
Collection:  TWWTIA  Demonstration  to 
Maintain  Independence  and 
Employment  Grants;  Form  No.:  HCFA- 
10006  (OMB  approval  #:  0938-0799); 
Use:  Section  204  of  the  Ticket  To  Work 
and  Work  Incentives  Act  provides  for 
the  establishment  of  grants  for  states 
that  develop  and  implement 


demonstration  programs  designed  to 
support  working  people  with  physical 
or  mental  impairments  that  without 
medical  assistance  will  result  in 
disability.  State  agencies  will  be 
applying  for  these  grants;  Frequency: 
Annually;  Affected  Public:  State,  local 
or  tribal  gov't;  Number  of  Respondents: 
56;  Total  Annual  Responses:  56;  Total 
Annual  Biu'den  Hours:  5,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  youi  address,  phone 
number,  OMB  number,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

John  P.  Buriie  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-1067  Filed  1-11-01;  8:45  am] 
BIUMQ  CODE  4120-0»4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-315] 

Agency  information  Collection 
Activities:  Sut>mission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Tide  of  Information 
Collection:  Collection  of  Data  on 
Physician  Encoimters  from 
Medicare+Choice  Organizations;  Form 
No.:  HCFA-R-315  (OMB  approval  #: 
0938-0805);  Use:  HCFA  requires 
physician  encoimter  data  firom 
Medicare+Choice  organizations  to 
develop  and  implement  a  risk 
adjustment  payment  methodology  as 
required  by  the  Balanced  Budget  Act  of 
1997;  Frequency:  Monthly;  Affected 
Public:  Business  and  other  for-profit. 
Not-for-profit  institutions;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  75,600,000;  Total  Annual 
Burden  Hours:  938,700. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  yoiu-  address,  phone 
number,  OMB  number,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
virithin  30  days  of  this  notice  directiy  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503. 

John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-1068  Filed  1-11-01;  8:45  am) 

BNJJNG  CODE  4120-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vacclrte  injury  Compensation 
Program;  Ust  of  PetKions  Received 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
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publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act.  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk,  United  States 
Coiut  of  Federal  Claims,  717  Madison 
Place.  NW..  Washington,  DC  20005, 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program.  5600  Fishers 
Lane.  Room  8A-46,  Rockville,  MD 
20857;  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Himian 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  residting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 


Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  July  7,  2000, 
through  September  27,  2000. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportimity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injuiry,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director.  Bureau  of 
Health  Professions.  5600  Fishers  Lane. 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  SUtes 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Cathryn  Audet  on  behalf  of  Joshiah 
Audet,  Portland,  Maine,  Court  of 
Federal  Claims  Number  00-03  76V 

2.  Kriste  Sweeney.  Chicago.  Illinois, 
Court  of  Federal  Claims  Nimiber  00- 
0378V 


3.  Chandria  and  Lonnie  Finley  on  behalf 
of  Dylon  Tyler  Finley,  Pueblo, 
Colorado,  Court  of  Federal  Claims 
Number  0O-O405V 

4.  Colleen  Patricia  Berry.  Reston. 
Virginia,  Court  of  Federal  Claims 
Number  00-O407V 

5.  Margaret  D.  Millar,  Moline,  Illinois. 
Court  of  Federal  Claims  Number  00- 
0409V 

6.  Deena  and  Tony  Beard  on  behalf  of 
Aaron  Beard,  Louisville,  Kentucky, 
Court  of  Federal  Claims  Number  00- 
0417V 

7.  Anthony  Tedesco,  Mt.  Clemens, 
Michigan,  Court  of  Federal  Claims 
Number  00-0419V 

8.  Gwennette  Grisson  on  behalf  of  Melik 
Swans,  Philadelphia.  Pennsylvania. 
Court  of  Federal  Claims  Nimiber  00- 
0421V 

9.  Kelly  and  William  Gertz  on  behalf  of 
Morgan  Gertz.  Deceased,  Loveland, 
Colorado.  Court  of  Federal  Claims 
Number  0O-0422V 

10.  Kwok  Yam  Lee  on  behalf  of  Michael 
Kak-Sin  Lee.  Oakland,  California, 
Court  of  Federal  Claims  Number  00- 
0423V 

1 1 .  Heather  George  on  behalf  of  Kelcey 
L.  Gomez,  Grand  Haven.  Michigan, 
Court  of  Federal  Claims  Number  00- 
0425V 

12.  Patricia  and  Andrew  Walther  on 
behalf  of  Patricia  Ann  Walther,  Fort 
Stewart.  Georgia,  Court  of  Federal 
Claims  Number  00-0426V 

13.  Melissa  Jessee  on  behalf  of  Justin 
Jessee,  Norton,  Virginia,  Court  of 
Federal  Claims  Number  00-0448V 

14.  Thomas  A.  Esnough  on  behalf  of 
Thomas  A.  Esnough,  Jr.,  Omaha, 
Nebraska,  Court  of  Federal  Claims 
Number  00-O450V 

15.  Tina  and  Raymond  Dilts  on  behalf 
of  Jacob  T.  Dilts,  Chesapeake, 
Virginia,  Court  of  Federal  Claims 
Number  0O-O464V 

16.  Allison  and  James  Jackson  on  behalf 
of  Korey  Lynn  Jackson,  Coral,  Florida, 
Court  of  Federjil  Claims  Number  00- 
0469V 

1 7.  Marion  Tanner  on  behalf  of  Aaron 
Tanner.  Nederland.  Texas.  Court  of 
Federal  Claims  Number  00-04  70V 

18.  Dawn  White  on  behalf  of  Michael 
White,  Houston.  Texas.  Court  of 
Federal  Claims  Number  00-04  76V 

19.  Josephine  and  Alma  Leithead  on 
behalf  of  Julian  Leithead,  Deceased. 
Springerville,  Arizona,  Court  of 
Federal  Claims  Number  00-048 IV 

20.  Darlene  Goodman  on  behalf  of 
Tiffany  Goodman,  Deceased.  Babylon, 
New  York,  Court  of  Federal  Claims 
Number  00-0484V 

21.  Carolyn  Collins-Anthonsen,  Dolton. 
Illinois.  Court  of  Federal  Claims 
Number  00-0485V 
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22.  Leticia  E.  Vega-Christiansen, 
Antioch,  California,  Court  of  Federal 
Claims  Number  00-0488V 

23.  Jacque  and  Dick  Ransom  on  behalf 
of  Jasper  Maulden,  Deceased, 
Rockingham,  North  Carolina,  Court  of 
Federal  Claims  Number  00-0494V 

24.  Stephanie  Tedesco  on  behalf  of 
Bianca  Tedesco,  Danbury, 
Connecticut,  Court  of  Federal  Claims 
Number  00-051 IV 

25.  Patricia  and  Paul  Bell  on  behalf  of 
Katherine  Bell,  Miami,  Florida,  Court 
of  Federal  Claims  Niunber  00-051 5  V 

26.  Danielle  Beers,  Fort  Wainwright. 
Alaska,  Court  of  Federal  Claims 
Number  00-05  30V 

27.  Maria  Cristina  Veliz  on  behalf  of 
Joshua  Guerra.  Miami,  Florida,  Court 
of  Federal  Claims  Number  00-0535V 

28.  Stacy  and  Frank  Stratman  on  behalf 
of  Hayden  Stratman,  Vienna,  Virginia, 
Court  of  Federal  Claims  Niunber  00- 
0536V 

29.  Alicia  Alba  on  behalf  of  Raymond 
Alba,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  00-05  37V 

30.  Shannon  and  Gary  White  on  behalf 
of  Mitchel  Trenton  White,  Kalispell, 
Montana,  Court  of  Federal  Claims 
Number  00-0546V 

31.  Pamela  J.  Curtis,  Houston.  Texas, 
Court  of  Federal  Claims  Number  00- 
0548V 

32.  Cheryl  and  Michael  Kulkusky  on 
behalf  of  Kody  Kulkusky.  Taneytovra, 
Maryland,  Court  of  Federal  Claims 
Number  00-0549V 

33.  Becky  and  Gregory  Lilly  on  behalf  of 
Trent  Malcolm  Lilly,  Portage, 
Michigan,  Court  of  Federal  Claims 
Number  00-05  50V 

34.  Christopher  Peeler  on  behalf  of 
Robert  Peeler.  Indianapolis.  Indiana, 
Court  of  Federal  Claims  Number  00- 
0552V 

35.  Malicia  Lorraine  and  Gladstone 
Tulloch  on  behalf  of  Natalia  Destiny 
Tulloch.  Deceased.  Orlando,  Florida, 
Court  of  Federal  Claims  Number  00- 
0556V 

36.  Susan  and  Robert  Vignato  on  behalf 
of  Anthony  Dean  Vignato,  Sterling, 
Virginia,  Court  of  Federal  Claims 
Number  0O-O562V 

37.  Carolann  Dougherty  on  behalf  of 
Roseaim  Dougherty.  Vienna.  Virginia, 


Court  of  Federal  Claims  Niunber  00- 
0570V 

38.  Jane  and  Marc  Jaszewski  on  behalf 
of  Jillian  Marie  Jaszewski,  St.  Paul, 
Minnesota,  Court  of  Federal  Claims 
Number  00-0581V 

Dated:  January  8,  2001. 
Claude  Earl  Fox, 
Administrator. 

IFR  Doc.  01-1057  Filed  1-11-01;  8:45  am] 
BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Health  Professions  Preparatory, 
Pregraduate,  and  Indian  Health 
Professions  Scholarship  Programs 

AGENCY:  hidian  Health  Service,  HHS. 

ACTION:  Notice  of  Availability  of  Funds 
for  Health  Professions  Preparatory, 
Pregraduate,  and  Indian  Health 
Professions  Scholarship  Programs  for 
Fiscal  Year  (FY)  2001. 

SUMMARY:  The  hidian  Health  Service 
(IHS)  is  publishing  a  Notice  of 
Availability  of  Funds  for  Health 
Professions  Preparatory,  Pregraduate, 
and  Indian  Health  Professions 
Scholarship  Programs  for  Fiscal  Year 
(FY)  2001. 

The  IHS  announces  the  availability  of 
approximately  $3,593,000  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  2001 
awards.  These  programs  are  authorized 
by  section  103  of  the  Indian  Health  Care 
Improvement  Act  (IHCL\),  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713, 
Pub.  L-  102-573,  and  Pub.  L.  104-313. 

The  Indian  Health  Scholarship 
(Professions),  authorized  by  section  104 
of  the  IHCIA,  Pub.  L.  94-^37,  as 
amended  by  Pub.  L.  100-713.  by  Pub.  L. 
102-573.  and  by  Pub.  L.  104-313  has 
approximately  $8,372,000  available  for 
FY  2001  awards.  Full-time  and  part- 
time  scholarships  will  be  funded  for 
each  of  the  three  scholarship  programs. 


Full-time  and  part-time  scholarships 
will  be  funded  for  each  of  the  three 
scholarship  programs. 

The  Indian  Health  Professions 
Preparatory  Scholarship  is  listed  as  No. 
93.123  in  the  office  of  Management  and 
Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship  is 
listed  as  No.  93.971.  and  the  Indian 
Health  Scholarship  (Professions)  is 
listed  as  No.  93.972  in  the  CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2010,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  Programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  20J0,' (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2010  (Smnmary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

DATE:  The  application  deadline  for  both 
new  and  continuing  applicants  is  April 
1,  2001.  If  April  1  falls  on  the  week-end, 
the  application  will  be  due  on  the 
following  Monday.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  received  by  the  appropriate 
Scholarship  Coordinator  on  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date. 

(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.)  Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 

ADDRESSES:  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  IHS  856,  856-2  through 
856-8,  815,  816,  818  (approved  under 
0MB  No.  0917-0006,  expires  04/30/01). 


IHS  Area  Office  and  States/Locality  served 

Scholarship  coordinator/Address 

Aberdeen  Area  IHS: 

Iowa,  Nebraska,  North  Dakota,  South  Dakota 

tfaska  Area  Native  Health  Service: 

Alaska 

Alburquerque  Area  IHS: 

Ms.  Lila  Topalian,  Scholarship  Coordinator,  At>erdeen  Area  IHS, 
Federal  BuiMing.  Room  309,  115  4th  Avenue.  SE,  Aberdeen, 
SD  57401,  Tele:  605-226-7553. 

Ms.   Rea  Bavilla,   Scholarship  Coordinator,  Alaska  Area  IHS, 
4141  Amt}assador  Drive.  Rm.  349,  Anchorage,  Alaska  99508. 
tele:  907-729-1332. 
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IHS  Area  Office  amd  States/Locality  served 
Colorado,  New  Mexico 

Bemidji  Area  IHS: 

Illinois.  Indiana,  Michigan,  Minnesota,  Wisconsin 

BiHings  Area  IHS: 

Montana,  Wyoming  

California  Area  IHS: 

CaUfomla,  Hawaii  „.. 


Nashville  Area  IHS: 

Alabama,  Arkansas,  Connecticut,  Delaware,  Rorida.  Georgia,  Kentucky, 
Louisiana,  Maine,  Maryland,  Massachusetts,  Mississippi,  New  Hamp- 
shire, New  Jersey,  New  York,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina.  Tennessee,  Vermont,  Virginia,  West 
Virginia,  Distnct  of  Columbia. 
Navajo  Area  IHS: 

Ajizona,  h4ew  Mexico,  Utah 

Oklahoma  City  Area  IHS: 

Kansas,  Missouri,  Oklahoma  

Pfwenix  Area  IHS: 

Arizona,  Nevada.  Utah 

Portland  Area  IHS: 

kjaho.  Oregon.  Washington  

Tucson  Area  IHS: 

Arizona.  Texas  


Scholarship  coordinator/Address 


Ms.  AMna  Waseta,  Scholarship  Coordinator,  Albuquerque  Area 
IHS.  505  Homestead  Road,  NE.  Albuquerque.  NM  87110, 
Tele:  505-248-4807. 

Mr.  Tony  Buckanaga,  Scholarship  Coordinator,  Bemidji  Area 
IHS,  522  Minnesota  Avenue,  NW,  Bemklji.  MN  56601.  Tele: 
218-759-3415. 

Mr.  Sandy  Macdonald,  Scholarship  Coordinator,  Billings  Area 
IHS,  Area  Personnel  Office,  P.O.  Box  36600.  2900  4th  Ave- 
nue. North.  Billings.  MT  59103,  Tele:  406-247-7213. 

Ms.  Mona  Celli,  Scholarship  Coordinator,  California  Area  IHS, 
650  Capitol  Mall,  3rd  Floor,  Sacramento,  CA  95814,  Tele: 
916-930-3981. 

Mr.  Jesse  Thomas,  Scholarship  Coordinator,  Nashville  Area  IHS, 
711  Stewarts  Ferry  Pike,  Nashville,  TN  37214,  Tele:  615-736- 
2430. 


Ms.  Roselinda  Allison,  Scholarship  Coordinator,  Navajo  Area 
IHS.  P.O.  Box  9020,  Window  Rock,  AZ  86515,  Tele:  520-871- 
1358. 

Ms.  Jo  Berryman,  Scholarship  Coordinator,  Oklahoma  City  Area 
IHS,  Five  Corporate  Plaza.  3625  NW.  56th  Street,  Oklahoma 
City.  OK  73112.  Tele:  405-951-3939. 

Rk:hard  Gerry,  Scholarship  Coordinator,  Phoenix  Area  IHS,  Two 
Renaissance  Square,  40  North  Central  Avenue,  Suite  jI'600, 
Phoenix,  AZ  85004,  Tele:  602-364-5220. 

Ms.  Dartene  Marcellay-Hyland,  Scholarship  Coordinator,  Portland 
Area  IHS,  1220  SW  Third  Avenue,  Rm  440,  Portland,  OR 
97204-2892,  Tele:  503-326-2015. 

Ms.  Malinda  Paul,  Scholarship  Coordinator,  Tucson  Area  IHS, 
7900  South  "J."  Stock  Road,  Tucson,  AZ  85746,  Tele:  520- 
295-2441. 


FOR  FURTHER  INFORMATKM  CONTACT*. 

Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator.  Other 
programmatic  inquiries  may  be 
addressed  to  Ms.  Rose  Jerue,  Chief, 
Scholarship  Branch,  Indian  Health 
Service,  Twinbrook  Metro  Plaza,  Suite 
100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll-free 
number.)  For  grants  information,  contact 
Mr.  Al  Whiteman,  Grants  Management 
Officer,  Grants  Management  Branch, 
Division  of  Acqwsition  and  Grants 
Operations,  Indian  Health  Service, 
Room  100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland  20852:  Telephone 
301-443-5204.  (This  is  not  a  toll-free 
number.) 

A.  General  Progmm  Purpose:  These 
grants  programs  are  intended  to 
encoxirage  American  Indians  and  Alaska 
Natives  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
health  professions  to  serve  hidians. 


B.  Eligibility  Requirements:  1 .  The 
Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  in  a  compensatory,  pre- 
professional  general  education  course  or 
curriculiun.  Support  is  limited  to  2 
years  for  full-time  students  and  the  part- 
time  equivalent  of  2  years  not  to  exceed 
4  yettfs  for  part-time  students. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  or  are  enrolled  in  an 
accredited  pregraduate  program  leading 
to  a  baccalaureate  degree  in  pre- 
medicine  or  pre-dentistry.  Support  is 


limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  for  part-time 
students. 

3.  The  Indian  Health  Scholarship 
(Professions)  may  be  awarded  only  to  an 
individual  who  is  a  member  of  a 
federally  recognized  tribe  as  provided 
by  section  104, 4(c),  and  4(d)  of  the 
IHCIA.  Membership  in  a  tribe 
recognized  only  by  a  state  does  not  meet 
this  statutory  requirement.  To  receive  an 
Indian  Health  Scholarship  (Professions) 
an  otherwise  eligible  individual  must  be 
emttlled  in  an  appropriately  accredited 
school  and  pursuing  a  course  of  study 
in  a  health  profession  as  defined  by 
section  4(n)  of  the  IHCIA.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  for  part-time 
students. 

Awards  for  the  Indian  Health 
Scholarships  (Professions)  will  be  made 
in  accordance  with  42  CFR  36.330. 
Recipients  shall  incur  a  service 
obligation  prescribed  under  section 
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338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  which  shall  be  met  by 
.service: 

(1)  in  Indian  Health  Service; 

(2)  in  a  program  conducted  under  a 
contract  or  compact  entered  into  under 
the  Indian  Self-Determination  Act; 

(3)  in  a  program  assisted  under  Title 
V  of  the  Indian  Health  Care 
Improvement  Act  (Pub.  L.  94-437)  and 
its  amendments;  and 

(4)  in  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service; 

Pursuant  to  the  Indian  Health 
Amendments  of  1992  (Pub.  L.  104 — 
313),  a  recipient  of  an  Indian  Health 
Professions  Scholarship  may,  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  338c  of  the  Public  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (l)-(4) 
above  that: 

(1)  is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  enrolled; 
or 

(ii)  serves  the  tribe  in  which  the 
recipient  is  eiu'oUed. 

In  summary,  all  recipients  of  the 
Indian  Health  Scholarship  (Professions) 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director, 
IHS,  consistent  writh  IHCIA,  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713, 
and  Pub.  L.  102-573. 

C.  Fund  Availability:  Both  part-time 
and  full-time  scholarship  awards  will  be 
made  in  accordance  with  regulations  at 
42  CFR  Part  36.320,  incorporated  in  the 
application  materials,  for  Health 
P'rofessions  Preparatory  Scholarship 
Program  for  Indians  and  42  CFR  Part 
36.370,  incorporated  in  the  application 
materials,  for  Health  Professions 
Pregraduate  Scholarship  Program  for 
Indians.  Approximately  238  awards,  100 
of  which  are  continuing,  will  be  made 
under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  Indians.  The 
awards  are  for  10  months  in  duration 
and  the  average  award  to  a  full-time 
student  is  approximately  $18,000.  In  FY 
2001,  approximately  $1,500,000  is 
available  for  continuation  awards  and 
approximately  $2,250,000  is  available 
for  new  awards. 

Approximately  393  awards,  179  of 
which  are  continuing,  will  be  made 


under  the  Indian  Health  Scholarship 
(Professions)  Program.  Awards  will  be 
made  to  both  full-time  and  part-time 
students.  The  awards  are  for  12  months 
in  duration  and  the  average  award  to  a 
full-time  student  is  for  approximately 
$19,000.  In  FY  2001,  approximately 
$3,410,000  is  available  for  continuation 
awards,  and  $4,485,000  is  available  for 
new  awards. 

No  more  than  20%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimiun  of  6  hours  of  instruction  and 
are  not  considered  in  full-times  status 
by  their  college/university. 
Documentation  must  be  received  from 
part-time  applicants  that  their  school 
and  course  curriculiun  allows  less  than 
full-time  status. 

D.  Criteria  for  Evaluation: 
Applications  will  be  evaluated  against 
the  following  criteria: 

1.  Needs  of  the  MS.  Applicants  are 
considered  for  scholarship  awards  based 
on  their  desired  career  goals  and  how 
these  goals  relate  to  current  Indian 
health  manpower  needs.  Applications 
for  each  health  career  category  are 
reviewed  and  ranked  separately. 

2.  Academic  Performance.  Applicants 
are  rated  according  to  their  academic 
performance  as  evidenced  by  transcripts 
and  faculty  evaluations.  In  cases  where 
a  particular  applicant's  school  has  a 
policy  not  to  rank  students 
academically,  faculty  members  are 
asked  to  provide  a  personal  judgement 
of  the  applicant's  achievement.  Health 
Professions  applicants  with  a 
cumulative  GPA  below  2.0  are  not 
eligible  to  apply- 

3.  Faculty/Employer 
Recommendations.  Applicants  are  rated 
according  to  evaluations  by  faculty 
members  emd  current  and/or  former 
employees  regarding  the  applicant's 
potential  in  the  chosen  health  related 
professions. 

4.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals. 
Applicants  must  provide  a  brief  written 
explanation  of  reasons  for  asking  for  the 
scholarship  and  of  career  goals.  The 
applicant's  narrative  will  be  judged  on 
how  well  ft  is  written  and  content. 

5.  Applicants  who  are  closest  to 
graduation  or  completion  are  awarded 
first.  For  example,  senior  and  junior 
applicants  under  the  Health  Professions 
Pregraduate  Scholarship  receive  funding 
before  freshmen  and  sophomores. 

E.  Priority  Categories:  Regulations  at 
42  CFR  36.304  provide  that  the  IHS 
shall,  from  time  to  time,  publish  a  list 
of  health  professions  eligible  for 
consideration  for  the  award  of  Indian 
Health  Professions  Preparatory  and 


Pregraduate  Scholarships  and  Indian 
Health  Scholarships  (Professions). 
Section  104(b)(1)  of  the  IHCIA,  as 
amended  by  the  Indian  Health  Care 
Amendment  of  1988,  Pub.  L.  100-713. 
authorizes  the  IHS  to  determine  sp>ecific 
health  professions  for  which  Indian 
Health  Scholarships  will  be  awarded. 
The  list  of  priority  health  professions 
that  follow,  by  scholarship  program,  and 
based  upon  the  needs  of  the  IHS  as  well 
as  upon  the  needs  of  the  American 
Indians  and  Alaska  Natives  for 
additional  service  by  specific  health 
profession. 

1 .  Health  Professions  Preparatory 
Scholarship  Scholarships.  Below  is  the 
list  of  disciplines  to  be  supported  and 
priority  is  based  on  academic  level: 

A.  Pre-Dietetics. 

B.  Pre-Engineering. 

C.  Pre-Medical  Technology. 

D.  Pre-Nursing. 

E.  Pre-Pharmacy. 

F.  Pre-Physical  Therapy. 

G.  Pre-Social  Work  (Jr  and  Sr 
undergraduate  years). 

2.  Health  Professions  Pregraduate 
Scholarships.  Below  is  the  list  of 
disciplines  to  be  supported  and  priority 
is  based  on  academic  level:  Senior, 
Junior,  Sophomore,  Freshman: 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Scholarships 
(Professions).  Below  is  a  list  of 
disciplines  to  be  supported  and  priority 
is  based  on  academic  level,  unless 
specified:  Graduate.  Senior,  Junior, 
Sophomore.  Freshman: 

A.  Associate  Degree  Nurse. 

B.  Chemical  Dependency  Counseling. 

C.  Civil  Engineering:  B.S. 

D.  Clinical  Psychology:  Ph.D.  only 

E.  Coding  Specialist:  Certificate 

F.  Dentistry 

G.  Dietician:  B.S. 

H.  Environmental  Engineering:  B.S. 
I.  Health  Education:  Masters  level  only. 
J.  Health  Records:  R.H.I.T.  and  R.H.I.A. 
K.  Injury  Prevention  Specialist 
L.  Medical  Social  Work:  Masters  level 

only. 
M.  Medical  Technology:  B.S. 
N.  Medicine:  Allopathic  and 

Osteopathic. 
O.  Nurse:  B.S.* 
P.  Nurse:  M.S.* 
Q.  Nurse:  R.N.A. 

*  (Priority  consideration  will  be  given 
to  Registered  Nurses  employed  by  the 
Indian  Health  Service;  in  a  program 
assisted  under  a  contract  entered  into 
under  the  Indian  Self-Determination 
Act;  or  in  a  program  assisted  under  Title 
V  of  the  Indian  Health  Care 
Improvement  Act.) 
R.  Optometry. 
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S.  Para-Optometric. 
T.  Phannacy:  B.S.,  Phann  D. 
U.  Physician  Assistant. 
V.  Physical  Therapy. 
W.  Podiatry:  D.P.M. 
X.  Public  Health:  M.P.H.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health 
in  specialty  areas  such  as  Dietetics 
and  Community  Development  in 
health). 
Y.  Public  Health  Nutrition:  Masters 

level  only. 
Z.  Radiologic  Technology:  Certificate, 

Associate,  and  B.S. 
AA.  Respiratory  Therapy:  Associate 
BB.  X-Ray  Ultrasonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  profiessions  is  effective  for 
applicants  for  the  2001-2002  academic 
year.  These  priorities  will  remain  in 
effect  imtil  superseded.  Applicants  for 
health  and  allied  health  professions  not 
on  the  above  priority  list  will  be 
considered  pending  the  availability  of 
funds  and  dependent  upon  the 
availability  of  qualified  applicants  in 
the  priority  areas. 

Dated:  lanuary  3.  2001. 
Michael  H.  Trujillo, 
Assistant  Surgeon  General,  Director. 
(FR  Doc.  01-1058  Filed  1-11-01;  8:45  am] 

■LUNG  COM  41S0-1»-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutas  of  Health 

National  Haart,  Lung,  and  Blood 
biatituta;  Notica  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552(c)(6),  title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  disciissions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nanie  of  Committee:  Clinical  Trials  Review 
Conunittee. 

Date:  February  25-27.  2001. 

Tiine:  7:00  p.m.  to  5:00  p.m. 

Agenda:  To  revTew  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8777  Georgia  Avenue; 
Silver  Spring,  MD  20910. 


Contact  Person:  Joyce  A.  Hunter,  PhD, 
Review  Branch,  Room  7192.  Division  of 
Extramural  Affairs.  National  Heart,  Lung,  and 
Blood  Institute.  National  Institutes  of  Health, 
Bethesda,  MD  20892-7924,  301/435-0277. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Reserach;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health  HHS) 

Dated:  January  5,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-967  Filed  1-11-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutes  of  Healtti 

National  Inatltute  of  Environmental 
Healtti  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accoounodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Tide  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Environmental 
Health  Sciences,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NIEHS. 

Date:  February  1&-21,  2001. 

Closed:  February  19,  2001,  8  pm  to  9:30 
pm. 

Agenda:  To  review  and  evaluate 
programmatic  and  personnel  issues. 

Piace:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park, 
NC  27709. 

Open:  February  20,  2001,  8:30  am  to  5  pm. 

Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  Epidemiology 
Branch;  and  a  Tenure  Review  Presentation. 


Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

Closed:  February  21,  2001,  8:30  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualiflcations  and  performance,  and 
competence  of  individual  investigators. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Paul  Nettesheim,  MD, 
DMS.  Acting  Scientific  Director,  Office  of  the 
Scientific  Director,  Nat.  Institute  of 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  Mail  Drop  A2-09,  111 
T.W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919/541-3205. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  for  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143;  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  January  5,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-958  Filed  1-11-01;  8:45  am) 
aiLLma  code  414o-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutea  of  Health 

National  inatltute  of  Arthrttia  And 
Muacuioskeietal  And  Skin  Disease; 
Notice  of  Cloaed  Meeting 

P\irsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  January  29,  2001. 
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Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  45  Natcher  Bldg.,  Rm  5As.25u, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health/NIAMS.  Natcher  Bldg.. 
Room  5AS25H,  Bethesda.  MD  20892,  (301) 
594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS] 

Dated:  January  5,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-959  Filed  1-11-01;  8:45  am] 

MLLINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6)  Tide  U.S.C,  as 
amended.  The  grant  applications  and/or 
contract  proposals  and  the  discussions 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications 
and/or  contract  proposals,  the 
disclos'u*  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  « 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee. 

Date:  January  30-31,  2001. 

Time:  January  30,  2001, 1:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monterey  Beach  Hotel,  2600  Sand 
Dunes  Drive,  Monterey,  CA  93940. 

Time:  January  31,  2001,  8:00  am  t6 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monterey  Beach  Hotel,  2600  Sand 
Dunes  Drive,  Monterey,  CA  93940. 

Contact  Person:  Ken  Wasserman,  PHD, 
Scientific  Review  Administrator,  Scientific 


Review  Program;  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  7610,  Bethesda,  MD,  301 
496-2550,  kwl59p©nih.gov. 

(Catalog  of  Federal  Domestic  Assitance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS] 

Dated:  January  5,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  Comittee 
Policy. 

[FR  Doc.  01-960  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  March  1,2001. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Yen  Li,  PhD,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
NIAID,  NIH,  Room  2217,  6700-B  Rockledge 
Drive,  MSC  7610,  Bethesda,  MD  20892-7610, 
301  496-2550,  yli@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS] 

Dated:  January  5,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-961  Filed  1-11-01;  8:45  am] 

BHXING  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Disease,  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552(b)(c)(4)  and  552b(c)(6),  tide  5 
U.S.C,  as  amended.  The  contract 
proposals  and  the  discussions  coidd 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  contract  proposals,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  16,  2001. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn — Gaithersbiu^,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879, 

Contact  Person:  Vassil  S.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217.  6700-B 
Rockledge  Drive,  MSC,  7610,  Bethesda.  MD 
20892-7610,  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS] 

Dated:  January  5,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-962  Filed  1-11-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Utle  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  7-9,  2001. 

Time:  8:30  am  to  5  pra. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  Street, 
N.W.,  Washington.  DC  20007. 

Contact  Person:  Priti  Mehrotra,  PhD,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Allergy  and  Infectious  Diseases.  National 
Institutes  of  Health.  Bethesda,  MD  20892, 
301^96-2550.  pml58b@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  5,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-963  Filed  1-11-01;  8:45  am] 
■LUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMial  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottier  Communication  Disoftiers; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 


Date:  February  21-23,  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  MeU-o  Center.  Bethesda,  MD  20841. 

Contact  Person:  Melissa  Stick,  PhD,  MPH. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research.  NIDCD/NIH,  6120  Executive  Blvd., 
Bethesda.  MD  20892,  301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  5,  2001. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-964  Filed  1-11-01;  8:45  am) 

BILUNG  CODE  414(Mi1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  February  8,  2001,  8:00 
am  to  February  9.  2001.  5:00  pm. 
Holiday  Iim  Downtown  DC,  1155  14th 
Street,  NW,  Washington.  DC  20005 
which  was  published  in  the  Federal 
Register  on  December  19,  2000,  65  FR 
79377. 

The  meeting  will  be  held  at  the 
Bethesda  Holiday  Inn,  Bethesda, 
Maryland.  The  meeting  is  closed  to  the 
public. 

Dated:  January  5,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-965  Filed  1-11-01;  8:45  am] 

BajJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure. of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  January  23,  2001. 

Time:  3:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6120  Executive  Blvd.,  Suite  400C, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Stanley  C.  Oaks,  Jr..  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C.  6120  Executive  Blvd..  Bethesda, 
MD  20892—7180.  301^96-8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  5.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-966  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  4140-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Nursing  Research; 
Amended  Notice  of  IMeeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Council  for  Nursing  Research,  January 
23,  2001, 1  p.m.  to  January  24,  2001,  1 
p.m..  Building  3lC,  Conference  Room 
10,  National  Institutes  of  Health,  31 
Center  Drive,  Bethesda,  MD,  20892 
which  was  published  in  the  Federal 
Register  on  December  12,  2000,  FR  65 
77654. 

The  meeting  will  be  held  in  open 
session  on  January  23  from  1  p.m.  to  5 
p.m.  and  on  January  24  from  9  a.m.  to 
10  a.m.  The  closed  session  begins  on 
January  24  at  10  a.m.  The  meeting  is 
partially  Closed  to  the  public. 


Federal  Register/Vol.  66,  No.  9/Friday,  January  12,  2001 /Notices 


2921 


Dated:  January  5,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
thmmittee  Policy. 

IFR  Doc.  01-968  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-01] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Mortgage  Insurance  Termination; 
Application  for  Premium  Refund  or 
Distributive  Share  Payment 

AGENCY:  Office  of  the  Chief  hiformation 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
12,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 


approval  number  (2502-0414)  and 
should  be  sent  to:  Joseph  F.  Laclcey,  jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone(202)  708-2374.  This  is  not  a 
toll-number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
form  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  the  Notice 
lists  the  following  information:  (1)  the 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  Will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  Also  Lists  the  Following 
Information 

Title  of  Proposal:  Mortgage  Insurance 
Termination;  Application  for  Premiimi 
Refund  or  Distributive  Share  Pajmaent 

OMB  Approval  Number:  2502-0414 

Form  Numbers:  HUD-27050-A  and 
HUD-27050-B 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Mortgage  Insurance  Termination  form  is 
used  by  FHA-approved  lenders  to 
terminate  FHA  insurance  to  comply 
with  HUD  requirements.  The 
Application  for  Premium  Refund  or 
Distributive  Share  Payment  is  used  by 
homeowners  to  apply  for  the  imeamed 
portion  of  the  mortgage  insurance 
premium  or  a  distributive  share 
payment. 

Respondents:  Individuals  or 
households.  Business  or  other-for-profit 

Frequency  of  Submission:  On 
occasion 

Reporting  Burden: 


Number  of  Respondents 


Frequency  of  Response 


Hours  per  Response 


Burden  Hours 


391,500 


2.06 


0.16 


129,700 


Total  Estimated  Burden  Hours: 
129,700 
Status:  Reinstatement,  without  change 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
unended. 

Dated:  January  5,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-1001  Filed  1-11-01;  8:45  am] 

BILUNG  COOe  4210-<I1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-02] 

Federal  Property  Suitable  as  Facilities 
to  Assist  tiie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
siu-plus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 


HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
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made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
Will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  riot  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appr9priate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Ave.,  Suite  104. 
Building  5683,  Washington.  DC  20332- 


8020;  (202)  767-4184;  COE:  Ms.  Shirley 
Middleswarth,  Army  Corps  of 
Engineers,  Management  &  Disposal 
Division,  Pulaski  Building,  Room  4224, 
20  Massachusetts  Ave.,  NW, 
Washington,  DC  20314-1000;  (202)  761- 
0515;  DOT:  Mr.  Rugene  Spruill,  Space 
Management,  SVC-140,  Transportation 
Administrative  Service,  Center, 
Department  of  Transportation,  400  7th 
Street,  SW  Room  2310,  Washington,  DC 
20590;  (202)  366-4246;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0386;  NAVY:  Mr.  Charles  C.  Cocks, 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-fr«e  numbers). 

Dated:  January  4,  2001. 

lohn  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  1/12/01 

Suitable/ Available  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  747 

USCG  Integrated  Support 

Command 

Nemetz  Housing 

Kodiak  Co:  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  87200110001 

Status:  Excess 

Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential.  ofT-site  use  only. 
Bldg.  750 

USCG  Integrated  Support 
Command 
Nemetz  Housing 
Kodiak  Co:  AK  99615-  » 

Landholding  Agency:  DOT 
Property  Number:  87200110002 
Status:  Excess 
Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 
Bldg.  751 

USCG  Integrated  Support 
Command 
Nemetz  Housing 
Kodiak  Co:  AK  99615- 
Landholding  Agency:  DOT 
Property  Number:  87200110003 
Status:  Excess 
Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 


Suitable/Available  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  752 

USCG  Integrated  Support 

Command 

Nemetz  Housing 

Kodiak  Co:  AK  99615- 

Lcmdholding  Agency:  DOT 

Property  Number:  87200110004 

Status:  Excess 

Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 
Bldg.  753 

USCG  Integrated  Support 
Command 
Nemetz  Housing 
Kodiak  Co:  AK  9961 5- 
Landholding  Agency:  DOT 
Property  Number:  87200110005 
Status:  Excess 
Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 
Bldg.  754 

USCG  Integrated  Support 
Command 
Nemetz  Housing 
Kodiak  Co:  AK  99615- 
Landholding  Agency:  DOT 
Property  Number:  87200110006 
Status:  Excess 
Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 

Suitable/Available  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  755 

USCG  Integrated  Support 

Command 

Nemetz  Housing 

Kodiak  Co:  AK  9961 5- 

Landholding  Agency:  DOT 

Property  Number:  87200110007 

Status:  Excess 

Comment:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 
Bldg.  759 

USCG  Integrated  Support 
Command 
Nemetz  Housing 
Kodiak  Co:  AK  9961 5- 
Landholding  Agency:  DOT 
Property  Number:  87200110008 
Status:  Excess 
Conunent:  4-plex,  needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 

California 

Bldg.  200 

Naval  Postgraduate  School 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200110007 

Status:  Excess 

Comment:  7390  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

police  station. 
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Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  205 

Naval  Postgraduate  School 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200110008 

Status:  Excess 

Comment:  3886  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

offices. 
Bldg.  211 

Naval  Postgraduate  School 
Monterey  Co:  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  77200110009 
Status:  Excess 
Comment:  6329  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

offices. 

Bldg.  228 

Naval  Postgraduate  School 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200110010 

Status:  Excess 

Comment:  6000  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use- 
fitness  center. 

Suitable/Available  Properties 

Buildings  (by  State) 

Hawaii 

8  Bldgs. 

Iroquois  Point  Navy  Housing 

Ewa  Beach  Co:  HI  96706- 

Location:  #5404,  5409,  5415,  5441,  5403, 

5411,  5413,  5435 
Landholding  Agency:  Navy 
Property  Number:  77200110015 
Status:  Unutilized 
Comment:  1808  to  2000  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

residential,  off-site  use  only. 

Indiana 

Radio  Tower 

Myers  Locks  &  Dam  Project 

Mt.  Vernon  Co:  IN  47620- 

Landholding  Agency:  COE 

Property  Number:  31200040002 

Status:  Excess 

Comment:  communication,  off-site  use  only. 

Towers  #1  &  #2 

Newburgh  Locks  &  Dam 

Newburgh  Co:  IN  47630- 

Landholding  Agency:  COE  , 

Property  NumlMr:  31200040003 

Status:  Excess 

Conunent:  radio  towers,  off-site  use  only. 

Suitable/Available  Properties 
Buildings  (by  State) 
Indiana 

Radio  Tower 

Cagles  Mill  Project 

Cloverdale  Co:  IN  47872- 

Landholding  Agency:  COE 

Property  Number:  31200040004 

Status:  Excess 

Comment:  communication,  off-site  use  only. 

Radio  Tower 


CM.  Harden  Project 

Rockville  Co:  IN  47872- 

Landholding  Agency:  COE 

Property  Number:  31200040005 

Status:  Excess 

Comment:  communication,  off-site  use  only. 

Radio  Tower 

Mississinewa  Lake  Project 

Peru  Co:  IN  46970- 

Landholding  Agency:  COE 

Property  Number:  31200040006 

Status:  Excess 

Comment:  communication,  off-site  use  only. 

Suitable/Available  Properties 

Buildings  (by  State) 

Indiana 

Radio  Tower 

Patoka  Lake  Project 

Birdseye  Co:  IN  46970- 

Landholding  Agency:  COE 

Property  Number:  31200040007 

Status:  Excess 

Comment:  communication,  off-site  use  only. 

Minnesota 

Storage  Bldg. 

Upper  St.  Anthony  Falls  Lock  &  Dam 
Minneapolis  Co:  Hennepin  MN  55401-2528 
Landholding  Agency:  COE 
Property  Number:  31200040009 
Status:  Unutilized 

Comment:  192  sq.  ft.,  cold  storage,  off-site 
use  only. 

Montana 

Bldg.  1 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Landholding  Agency:  COE 

Property  Number:  31200040010 

Status:  Unutilized 

Comment:  22799  sq.  ft.,  presence  of  asbestos, 

most  recent  use — cold  storage,  off-site  Use 

only. 

Suitable/Available  Properties 

Buildings  (by  State) 

Montana 

Bldg.  2 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040011 
Status:  Unutilized 

Comment:  3292  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only. 

Bldg.  3 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Landholding  Agency:  COE 

Property  Number:  31200040012 

Status:  Unutilized 

Comment:  964  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only. 
Bldg.  4 

Butte  Natl  Guard 
^tte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040013 
Status:  Unutilized 
Comment:  72  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only. 


Suitable/Available  Properties 

Buildings  (by  State) 

Montana 

Bldg.  5 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040014 
Status:  Unutilized 

Comment:  1286  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only. 

New  York 

Lockport  Comm.  Facility 
Shawnee  Road 
Lockport  Co:  Niagara  NY 
Landholding  Agency:  18200040004 
Status:  Excess 

Comment:  2  concrete  block  bldgs.,  (415  ft 
2929  sq.  ft.)  on  7.68  acres. 

Land  (by  State) 

Kentucky 

Carr  Creek  Lake  Project 

Tract  Nos.  611.681.619 

Sassafi^s  Co:  KY  41759-9703 

Landholding  Agency:  COE 

Property  Number:  31200040008, 

Status:  Excess 

Comment:  irregular-shaped,  very  steep. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Maine 

Dow  Pines  Rec  Site 

Great  Pond  Co:  Hancock  ME  04408- 

Landholding  Agency:  Air  Force 

Property  Number  18200040005 

Status:  Excess 

Comment:  12  bldgs.  totaling  19012  sq.  ft.  on 

approx.  376  acres.  (5  cabins,  bathhouse,  rec 

bldg,  lodges). 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

South  Dakota 

Family  Residence 

Oahe  Dam/Lake  Oahe  Proj. 

205  East  5th  Ave 

Pierre  Co:  SD  57501- 

Landholding  Agency:  COE 

Property  Number:  31200040015 

Status:  Unutilized 

Comment:  912  sq.  ft.,  possible  asbestos/lead 

I>aint,  off-site  use  only.  ' 

Family  Residence 
Oahe  Dam/Lake  Oahe  Proj. 
2412  East  Reen  St. 
Pierre  Co:  SD  57501- 
Landholding  Agency:  COE 
Property  Number:  31200040016 
Status:  Unutilized 
Comment:  912  sq.  ft.,  possible  asbestos/lead 

paint,  off-site  use  only. 
Family  Residence 
Oahe  Dam/Lake  Oahe  Proj. 
914  South  Arthur  Ave 
Pierre  Co:  SD  57501- 
Landholding  Agency:  COE 
Property  Number  31200040017 
Status:  Unutilized 
Comment:  1248  sq.  ft.,  possible  asbestos/lead 

paint,  off-site  use  only. 
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Suitable/To  Be  Excessed 

Buildings  (by  State) 

South  Dakota 

Family  Residence 
Oahe  bam/Lake  Oahe  Proj. 
917  South  McKinley  Ave 
Pierre  Co:  SD  57501- 
Landholding  Agency:  COE 
Property  Number:  31200040018 
Status:  Unutilized 

Comment:  1488  sq.  ft.,  possible  asbestos/lead 
paint,  off-site  use  only. 

Unsuitable  Properties 

Buildings  (by  State) 

Arizona 

Bldg.  321 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  322 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110002 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  331 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110003 

Status:  Excess 

Reason:  Extensive  deterioration. 

Unsuitable  Properties 

Buildings  (by  State) 

Arizona 

Bldg.  332 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110004 

Status:  Excess 

Reason:  Extensive  deterioration. 

California 

Bldg.  27 

Naval  Postgraduate  School 

Fleet  Numerical  Meteor  &  Ocean.  Ctr. 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200110005 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  50 

Naval  Postgraduate  School 

Fleet  Numerical  Meteor  &  Ocean.  Ctr. 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Navy 

Property  Number:  77200110006 

Status:  Excess 

Reason:  Secured  Area. 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  1468 

Naval  Base  Ventura 


on  Parcel  1 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Nimiben  77200110013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1469 

Naval  Base  Ventura 

on  Parcel  1 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Limdholding  Agency:  Navy 

Property  Number:  77200110014 

Status:  Unutilized 

Reason:  Secured  Area 

'Florida 

Bldg.  1558 

Naval  Station  Mayport 
Mayport  Co:  Duval  FL  32228- 
Landholding  Agency:  Navy 
Property  Number:  77200110016 
Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration. 

Unsuitable  Properties 

Buildings  (by  State) 

Idaho 

Rexburg  Army  Reserve  Center 

379  S.  2nd  St.  East 

Rexbui<g  Co:  Madison  ID  ft3440- 

Landholding  Agency:  GSA 

Property  Number:  54200110001 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-D-ID-546. 

North  Carolina 

Bldg.  1856 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  77200110017 

Stattis:  Unutilized 

Reason:  Extensive  deterioration. 

Texas 

Bldg.  1504 

Naval  Air  Station 

Joint  Reserve  Base 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number  77200110018 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Unsuitable  Properties 

Land  (by  State) 

California 

Parcel  1 

Naval  Base  Ventura 

NWC  &  SWC  32nd  Ave. 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number  77200110011 

Status:  Underutilized 

Reason:  Secured  Area. 

Parcel  2 

Naval  Base  Ventura 

NWC  Patterson  Rd. 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110012 

Status:  Underutilized 


Reason:  Secured  Area. 

[FR  Doc.  01-631  Filed  1-11-01;  8:45  am) 

BNJJNQ  CODE  4210-29-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Rhode  Island  National  Wildlife  Refuge 
Complex;  Notice  of  Availability 

SUMMARY:  Pursuant  to  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  the  U.S.  Fish  and  Wildlife 
Service  (Service)  has  published  a  Draft 
Comprehensive  Conservation  Plan  and 
Envirorunental  Assessment  for  the 
Rhode  Island  National  Wildlife  Refuge 
Complex.  This  plan  describes  how  the 
Service  intends  to  manage  the  five 
refuges  in  Rhode  Island  during  the  next 
15  years.  These  refuges  include:  Block 
Island  NWR,  Ninigret  NWR,  John  H. 
Chafee  NWR.  Sachuest  Point  NWR,  and 
Trustom  Pond  NWR. 
DATES:  Formal  public  hearings  will  be 
held  beginning  at  7:00  p.m.  on  February 
6  in  Middletown,  RI;  February  7  in 
South  Kingstown,  RI;  and,  February  8 
on  Block  Island.  The  hearings  will 
provide  an  opportiuiity  for  all  interested 
parties  to  formally  present  oral  or 
written  testimony  on  the  draft  document 
before  a  hearing  officer  and  court 
reporter.  Those  wishing  to  do  so  will  be 
able  to  sign  up  to  speak  when  they  enter 
the  hearing  room.  The  formal  public 
hearings  will  be  held  at: 
February  6:  Middletown  High  School 

Cafeteria,  130  Valley  Road, 

Middletown,  RI  02879 
February  7:  South  Kingstown  High 

School  Cafeteria,  215  Colmnbia  Street, 

Wakefield,  RI  02879 
February  8:  Block  Island  School  Library, 

High  Street,  New  Shoreham,  RI  02807 

Prior  to  each  formal  hearing,  from 
6:00  to  7:00  p.m.,  the  Service  will  host 
an  Open  House  to  provide  an 
opportimity  for  public  comment  on  a 
separate  Environmental  Assessment  for 
the  proposed  Rhode  Island  Refuge 
Visitor  Center  and  Administrative 
Offices  which  is  being  released 
concurrently  with  the  draft 
Comprehensive  Conservation  Plan. 

All  other  comments  should  be  sent  by 
either  traditional  or  electronic  mail,  no 
later  than  March  2,  2001,  to:  The  Rhode 
Island  Refuges  CCP  Planning  Team.  U.S. 
Fish  and  Wildlife  Service,  300  Westgate 
Center  Drive.  Hadley,  MA  01035-9589, 
or  FW5RW_CCP@fws.gov. 
ADDRESSES:  Additional  information  or 
copies  of  an  executive  summary  of  the 
plan  or  the  complete  doctunent  may  be 
obtained  by  contacting  Gary  Andres, 
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Rhode  Island  National  Wildlife  Refuge 
Complex,  Shoreline  Plaza  Route  lA, 
P.O.  Box  307,  Charlestown,  Rhode 
Island  02813,  telephone  401-364-9124. 
SUPPLEMENTARY  INFORMATION:  The  draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  fully 
describes,  evaluates,  and  compares  four 
alternatives  for  managing  the  natural 
resources  and  public  use  opportunities 
on  the  Rhode  Island  National  Wildlife 
Refuge  Complex.  One  of  the  alternatives 
represents  the  Service's  Proposed 
Action.  The  four  alternatives  are: 

Alternative  A 

This  is  the  No  Action  Alternative 
required  by  the  Council  of 
Environmental  Quality's  regulations  on 
the  implementation  of  the  National 
Environmental  Policy  Act  (NEPA). 
Selection  of  this  alternative  would  not 
change  our  current  management 
programs  on  any  of  the  five  refuges.  Our 
land  acquisition  program  would 
continue  to  be  focused  on  the  735  acres 
remaining  within  the  currently 
approved  acquisition  boundaries.  We 
would  continue  to  emphasize 
management  for  the  federally  threatened 
piping  plover  and  restoration  of  early- 
successional  coastal  sandplain  habitats 
and  wetlands.  Public  use  opportunities 
would  not  change  appreciably. 

Alternative  B 

Alternative  B  is  the  Service's 
Proposed  Action;  that  is,  the  alternative 
currently  recommended  for  approval. 
Selection  of  this  alternative  would 
expand  all  Refuge  boundaries, 
increasing  our  current  land  acquisition 
goal  by  3,200  acres.  Alternative  B  would 
increase  protection  and  management  for 
endangered,  threatened,  and  other 
species  of  concern,  increase  restoration 
of  early-successional  native  habitats  and 
wetlands,  and  increase  biological 
inventories  and  monitoring. 
Opportunities  would  increase  for  all  six 
priority  public  uses,  which  include 
hunting,  fishing,  wildlife  observation 
and  photography,  environmental 
education  and  interpretation. 
Compatibility  determinations  for  the 
proposed  priority  public  use  activities 
are  included  as  an  appendix  to  the 
document.  These  compatibility 
determinations  establish  which  public 
uses  support  the  achievement  of  refuge 
purposes  or  the  National  Wildlife 
Refuge  System  mission  and  would  be 
allowed  on  refuge  land. 

Alternative  C 

This  alternative  would  also  increase 
protection,  management,  restoration, 
monitoring  and  inventories  of  species 
and  habitats  similar  to  Alternative  B. 


However,  selection  of  this  alternative 
would  increase  our  current  land  - 
acquisition  goal  by  11,500  acres.  Refuge 
staff  would  take  the  lead  in 
accomplishing  interagency,  watershed- 
based  planning  initiatives,  respective 
recovery  team  tasks,  and  ecosystem 
team  priorities.  This  alternative  would 
eliminate  existing  incompatible,  non- 
wildlife  dependent  uses  by  2002,  three 
years  sooner  than  the  other  alternatives. 
Environmental  education  would  be 
emphasized  over  other  priority  public 
uses  on  each  refuge. 

Alternative  D 

This  alternative  would  maintain 
current  biological  resource  program 
priorities,  which  include  protecting 
piping  plover,  and  managing  early- 
successional  native  habitats  and 
wetlands.  Selection  of  this  alternative 
would  pursue  the  ciurent  land 
acquisition  goal  of  735  acres,  similar  to 
Alternative  A.  This  alternative  is 
distinguished  from  the  others  by  the 
amount  of  resources  directed  towards 
expanding  all  priority  public  use 
opportimities  on  each  refuge. 

Dated:  January  8,  2001. 
Dr.  Mamie  A.  Parker, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Hadley,  Massachusetts. 
[FR  Doc.  01-1021  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit;  Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Applicant:  Henry  Doorly  Zoo,  Omaha, 
NE,  PRT-035467 

"The  applicant  requests  a  permit  to 
export  cryopreserved  semen  collected 
from  one  captive  bom  male  gorilla 
(Gorilla  gorilla)  to  the  Johannesburg 
Zoological  Gardens,  Parkview,  South 
Africa  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
captive  propagation  by  artificial 
insemination. 


Applicant:  Rosita  H.  Roden,  New 
York,  NY,  PRT— 037356 

The  applicant  requests  a  permit  to 
import  headdresses  and  other 
indigenous  ceremonial  products  derived 
from  wild  Harpy  eagle  (Harpia  harpyja) 
Razor-billed  curassow  (Mitu  mitu), 
Jabiru  {Jabiru  mycteria),  and  Woolly 
spider  monkey  (Bmchyteles 
aracbnoides)  fit)m  the  Amazon 
Rainforest  in  Brazil.  The  purpose  of  the 
import  is  to  enhance  the  survival  of  the 
species. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
OMB  through  February  28,  2001.  OMB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  ciurent  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  cuid  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  January  8.  2000. 
Anna  Barry, 

Branch  of  Permits,  Division  of  Management 
Authority. 
[FR  Doc.  01-1012  Filed  1-11-01;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamath  River  Basin  Fisheries  Tasic 
Force;  Meeting 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.].  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (Task  Force)  will 
meet  from  8  a.m.  to  5  p.m.  on  February 
8,  2001,  and  from  8  a.m.  to  3:45  p.m.  on 
February  9,  2001. 
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PLACE:  The  meeting  will  be  held  at  the 
Best  Western  Brookings  Inn,  1143 
Chetco  Avenue,  Brookings,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  Fish 
and  Wildlife  Service,  1829  South 
Oregon  Street,  Yreka,  California  96097, 
telephone  (530)  842-5763. 
SUPPI.EMENTARY  INFORMATION:  For 
background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  January  5.  2001. 
Mary  EUe  Mueller, 
Acting  California/ Nevada  Operations 
Manager,  California/Nevada  Office,  Fish  and 
Wildlife  Service. 

(FR  Doc.  01-1022  Filed  1-11-01;  8:45  am] 
BHXMG  CODE  431 0-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Revised  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  ttte 
Torres  Martinez-Caipine  Power 
Generating  Facility,  Riverside  County, 
California 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior.  • 

ACTION:  Revised  notice. 

SUMMARY:  This  notice  revises  a  notice 
published  on  June  13,  2000,  in  the 
Federal  Register  (65  FR  37163).  which 
informed  the  public  that  the  Bureau  of 
Indian  AfSairs,  in  cooperation  with  the 
Torres  Martinez  Desert  Cahuilla  Indians 
and  Calpine  Corporation,  intended  to 
gather  information  necessary  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  a  power  generating  facility  that 
Calpine  proposes  to  construct  and 
operate  on  41.5  acres  of  the  Torres 
Martinez  Indian  Reservation  in 
Riverside  County,  California.  The 
purposes  of  this  revised  notice  are  to  (1) 
announce  that  the  Bureau  will  be 
preparing  an  Environmental  Impact 
Report  (EIR)  in  conjimction  with  the 
EIS;  (2)  to  include  in  the  project 
description  modifications  made  to  the 
project  after  the  original  notice  was 
published;  and  (3)  to  update  the 
environmental  issues  identified  for  the 
project.  Details  on  the  changes  are 
included  in  a  revised  SUPPLEMENTARY 
MFORMATION  section.  This  notice  also 
announces  a  public  scoping  meeting  for 
the  content  of  the  EIS/EIR. 
DATES:  Comments  on  the  scope  and 
implementation  of  this  proposal  must 
arrive  by  February  12,  2001.  The  public 


scoping  meeting  will  be  held  on  January 
30,  2001,  from  7:00  p.m.  to  8:00  p.m., 
or  imtil  all  attendees  who  wish  to  do  so 
have  had  the  opportunity  to  register 
their  views. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Ronald  M.  Jaeger, 
Regional  Director,  Pacific  Region, 
Bureau  of  Indian  Affairs,  2800  Cottage 
Way,  Sacramento,  California,  95825- 
1846. 

The  January  30,  2001,  public  scoping 
meeting  will  be  held  at  the  Tribal  Hall, 
Torres  Martinez  Indian  Reservation,  66- 
725  Martinez  Road,  Thermal,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  (916)  978-6043,  or  Bobbi 
Fletcher.  (760)  397-9850. 

SUPPLEMENTARY  INFORMATION:  Calpine 
Corporation,  through  an  agreement  with 
the  Torres  Martinez  Desert  Cahuilla 
Indians,  plans  to  construct,  own  and 
operate  a  600  megawatt  natural  gas-fired 
power  plant  on  a  41.5  acre  parcel  of 
tribal  trust  land  in  Riverside  County, 
California,  northeast  of  the  town  of 
Mecca.  The  parcel  is  located  along  62nd 
Avenue,  east  of  Johnson  Street  near  the 
Coachella  Canal. 

Natiiral  gas  is  proposed  to  be  supplied 
to  the  plant  by  a  new  11  to  17  mile  gas 
line  extending  north  to  a  connection 
point  north  of  the  I-IO  Freeway. 
Electricity  produced  by  the  plant  would 
be  routed  through  an  on-site  substation 
to  the  first  point  of  jimction  with  the 
interconnected  transmission  system  via 
existing  electrical  transmission  lines.  To 
relieve  the  potential  for  localized 
transmission  system  congestion  beyond 
the  point  of  first  interconnection,  the 
project  would  also  require  construction 
of  a  new  electrical  transmission  line 
segment  between  the  site  and  a 
substation  in  the  city  of  Coachella,  plus 
improvements  to  several  miles  of 
existing  off-site  transmission  lines. 
Cooling  water  for  the  power  plant  is 
proposed  to  be  obtained  from  the 
Coachella  Canal  immediately  east  of  the 
site,  or  bom  an  on-site  groundwater 
well.  The  plant  would  utilize  a  zero- 
discharge  system,  wherein  cooling  water 
would  be  repeatedly  cycled  and  then 
evaporated  in  on-site  evaporation 
ponds. 

The  areas  of  environmental  concern  to 
be  addressed  in  the  EIS/EIR  include 
agricultural,  water,  biological,  mineral, 
paleontological,  visual/aesthetic  and 
cultural  resources,  geology,  soils,  traffic 
and  transportation,  land  use,  noise,  air 
quality,  public  health  and 
infiastructure,  environmental  hazards, 
hazardous  materials  and  waste,  worker 
safety,  socioeconomics/environmental 
justice,  and  Indian  trust  assets.  Others 


may  be  added  based  on  comments 
received  during  the  scoping  process. 

Public  Comment  Solicitation 

As  an  alternative  to  submitting   ' 
written  comments  regarding  the  content 
of  the  EIS/EIR  to  the  location  identified 
in  the  ADDRESSES  section,  interested 
persons  may  instead  comment  via  the 
Internet  to  billallan@bia.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  confirmation  fi'om 
the  system  that  your  Internet  message 
was  received,  contact  us  directly  at 
(916) 978-6043. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  fi'om 
organizations  or  businesses,  and  fitim 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500  through 
1508),  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Dated:  January  9.  2001. 
Michael  Anderson, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  01-1115  Filed  1-11-01;  8:45  am] 

BILUNO  CODE  4310-02-U 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Colorado  River  Irrigation  Project- 
Irrigation  Division,  Arizona.  Irrigation 
Rate  Adjustment 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  notice  of  rate  adjustment. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  adjusting  irrigation  rates  for 
customers  of  Colorado  River  Irrigation 
Project,  Irrigation  Division,  for  the  2001 
irrigation  season.  The  Notice  of 
Proposed  Rate  Adjustment  was 
pubUshed  in  the  Federal  Register  on 
October  5,  2000  (65  FR  59461).  The 
public  and  interested  parties  were 
provided  an  opportunity  to  submit 
written  comments  during  the  60-day 
period  subsequent  to  October  5,  2000. 
No  comments  were  received. 
EFFECTIVE  DATE:  The  new  rates  for  the 
2001  irrigation  season  Eire  effective  on 
January  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regional  Director,  Bureau  of  Indian 
Affairs,  Western  Region,  P.O.  Box  10, 
Phoenix,  Arizona  85001 ,  Telephone 
(602) 379-6956. 

SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  14,  1914 
(38  Stat.  583;  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1  A  and 
memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

The  new  rates  are  specified  in  the 
following  schedule. 

Irrigation  Rate  Per  Assessable  Acre — 
2001  Irrigation  Season 

1.  When  Does  This  Schedule  Apply  to 
Me? 

This  schedule  applies  to  you  if  you 
irrigate  lands  within  the  CRIP/ID  for  the 
2001  irrigation  season. 

2.  What  Will  BIA  Charge  for  the  2001 
Irrigation  Season? 

The  following  table  shows  how  we 
will  bill  you. 


For*  *  * 

We  will  bill  you  *  *  * 

(1)  Zero  to  5  acre- 
feet/acre. 

(2)  Excess  Water 
above  5  acre-feet. 

$37.00  per  assess- 
able acre. 
$17.00  per  acre  loot. 

Regulatory  Planning  and  Review  (E.O. 
12866):  This  rate  adjustment  is  not  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act:  This  rate 
making  is  not  a  rule  for  the  purposes  of 
the  Regulatory  Flexibility  Act  because  it 
is  "a  rule  of  particular  applicability 
relating  to  rates."  5  U.S.C.  601(2). 

Unfunded  Mandates  Reform  Act  of 
1995:  This  rate  adjustment  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Takings  (E.O.  12630;.- The  Department 
has  determined  that  this  rate  adjustment 
does  not  have  significant  "takings" 
implications. 

Federalism  (E.O.  13132):  The 
Department  has  determined  that  this 
rate  adjustment  does  not  have 
significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights,  and  responsibilities  of  states. 

Civil  fustice  Reform  (E.O.  12988):  In 
accordance  with  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  of  1995: 
This  rate  adjustment  does  not  contain 
collections  of  information  requiring 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

NEPA  Compliance:  The  Department 
has  determined  that  this  rate  adjustment 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  is  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Dated:  December  20.  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  01-1041  Filed  1-11-01;  8:45  am) 

BILUNO  COO£  4310-(n-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1220-PD;  Closure  Notice  No.  NV- 
030-2001-001] 

Emergency  Closure  of  Federal  Lands 

AGENCY:  Bureau  of  Land  Management 
(BLM). 

SUMMARY:  Notice  is  hereby  given  that 
certain  BLM  public  lands  in  Alpine 


County.  CA,  west  of  Foothill  Road, 
which  include  the  mouth  of  Faye 
Canyon  and  Luther  Creek,  are  closed  to 
all  motorized  vehicles.  The  recent 
opening  of  a  Forest  Service  parking  lot 
and  trailhead  adjacent  to  the  subject 
BLM  lands  has  dramatically  increased 
the  potential  for  motorized  public 
access.  This  temporary  closure  is 
necessary  to  preclude  potential  adverse 
effects  to  soils,  vegetation,  cultural, 
wildlife  and  riparian  resources. 
EFFECTIVE  DATES:  This  closure  goes  into 
effect  upon  publication  in  the  Federal 
Register,  and  will  remain  in  effect  until 
the  Manager,  Carson  City  Field  Office, 
determines  it  is  no  longer  needed. 
FOR  FURTHER  INFORMATION  OR  TO 
COMMENT  CONTACT:  Arthur  Callan, 
Outdoor  Recreation  Plaimer.  5665 
Morgan  Mill  Road.  Carson  City.  Nevada 
89701.  Telephone  (775)  885-6000  or  e- 
mail:  acallan@nv.blm.gov. 
SUPPLEMENTARY  INFORMATION:  The  lands 
included  in  this  closure  are  those  pubUc 
lands  within  Mt.  Diablo  Meridian,  , 
Sections  26  and  35.  T.  12  N..  R.  19  E. 
The  authorities  for  this  closure  are  43 
CFR  8341.2  and  8364.1.  Any  person 
failing  to  comply  with  the  closure  order 
is  subject  to  arrest  and  fines  in 
accordance  with  the  applicable 
provisions  of  18  USC  3571  and/or 
imprisonment  not  to  exceed  12  months. 
This  order  applies  to  all  motorized 
vehicles  excluding  (l)  any  emergency, 
law  enforcement  or  agency  vehicles 
while  being  used  for  emergency  or 
administrative  purposes,  and  (2)  any 
vehicle  whose  use  is  expressly 
authorized  in  writing  by  the  Manager, 
Carson  City  Field  Office. 

Dated:  December  20.  2000. 
John  O.  Singlaub, 

Carson  City  Field  Manager. 

[FR  Doc.  01-1074  Filed  1-11-01;  8:45  am] 

BtLUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-01-1020-PE:  GP1-0068] 

Notice  of  Meeting  of  John  Day/Snake 
Resource  Advisory  Council 

agency:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Meeting  of  John  Day/Snake 
Resource  Advisory  Council  (RAC): 
Pendleton,  Oregon  February  12-13, 
2001.  

summary:  On  February  12,  2001  at  11 
a.m.  there  will  be  a  meeting  of  the  John 
Day/Snake  RAC  at  the  Red  Lion  Hotel, 
304  Southeast  Nye  Avenue  in 
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Pendleton,  Oregon.  The  meeting  is  open 
to  the  public.  Public  comments  will  be 
received  at  10  a.m.  on  February  13, 
2001.  The  following  topics  will  be 
discussed  by  the  council:  RAC 
membership  update:  Hells  Canyon 
Subgroup  update;  Blue  Mountain 
Subgroup  update;  ICBEMP  Subgroup 
update;  OHV  Subgroup  update;  Noxious 
Weeds  Subgroup  udpate:  Program  of 
work  review;  Counties  Payment  Act 
(1608  Act);  and  a  15  minute  roimd  table 
for  general  issues. 
FOR  FURTHER  INFORMATHW  CONTACT: 
Sandy  L.  Guches,  Bureau  of  Land 
Management,  Vale  District  Office,  100 
Oregon  Street,  Vale,  Oregon  97918, 
Telephone  (541)  473-3144 

Sandy  L.  Guches, 

Acting  District  Manager. 

(FR  Doc.  01-1005  Filed  1-11-01;  8:45  am] 

BKUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  IffTERIOR 

National  Park  Service 

Final  Supplemental  Environmental 
Impact  Statement,  Yosemite  Valley 
Plan,  Yoaemite  National  Park, 
Mariposa,  Madera,  and  Tuolumne 
Counties,  Callfomia;  Notice  of 
Approval  of  Record  of  DeciskHi 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190,  as 
amended)  and  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  (40  CFR  1505.2), 
the  Department  of  the  Interior,  National 
Park  Service  has  prepared  and  approved 
a  Record  of  Decision  for  the  Final 
Supplemental  Environmental  Impact 
Statement  on  the  Yosemite  Valley  Plan 
for  Yosemite  National  Park.  The 
decisions  reached  are  consistent  with 
the  Revised  Record  of  IDecision  for  the 
Merced  Wild  and  Scenic  River 
Comprehensive  Management  Plan/Final 
Environmental  Impact  Statement. 
decision:  The  National  Park  Service 
(NPS)  will  implement  actions, 
strategies,  and  programs  encompassed 
in  Alternative  2  as  described  in  the 
Final  Supplemental  Environmental 
Impact  Statement  on  the  Yosemite 
Valley  Plan.  The  selected  alternative 
provides  for  an  overall  combination  of 
actions  to  restore  natural  processes  in 
Yosemite  Valley,  preserve  cultural 
resource  values,  reduce  harmful 
environmental  impacts  (including  those 
related  to  traffic  congestion),  and 
continue  to  provide  opportunities  for 
high-quality  visitor  experiences  based 
upon  resource  values.  This  course  of 


action  and  foiu*  alternatives  were 
identified  and  analyzed  in  the  Draft  and 
Final  Supplemental  Environmental 
Impact  Statements  (issued  April  2000 
and  November  2000  respectively).  The 
NPS  identified  Alternative  2  as 
presented  in  the  Final  Supplemental 
Environmental  Impact  Statement  as  the 
"environmentally  preferred"  alternative. 
Elements  of  the  selected  alternative  are 
to  be  implemented  as  soon  as  practical. 
PUBLIC  REVIEW  AND  CONSULTATION:  The 
Draft  and  Final  Supplemental 
Environmental  Impact  Statements 
(SEIS)  on  the  Yosemite  Valley  Plan  were 
prepared  by  the  NPS  pursuant  to  the 
National  Environmental  Policy  Act.  A 
Notice  of  Intent  to  initiate  this 
conservation  planning  and 
environmental  impact  analysis  process 
was  published  in  the  Federal  Register 
on  December  16,  1998.  General  issues 
and  specific  concerns  already  raised 
during  previous  relevant  planning 
processes  were  provided  to  the  public. 
Scoping  comments  were  received 
through  February  1,  1999.  The  Draft 
Yosemite  Valley  Plan/SEIS  was  formally 
annoimced  for  public  review  per  Notice 
of  Availability  published  in  the  Federal 
Register  on  April  13,  2000.  The  Final 
Yosemite  Valley  Plan/SEIS  was 
annoimced  on  November  21,  2000. 
From  initiation  of  the  scoping  process 
through  December  26,  2000  when  the 
"No  Action"  period  for  the  Final 
Yosemite  Valley  Plan/SEIS  officially 
concluded,  almost  11,000  written 
responses  were  received  (all  written 
comments  will  be  archived  and 
available  for  public  review  in  the  park's 
research  library).  In  addition,  over  150 
public  meetings,  discussions,  and 
briefings  (attended  by  over  1500 
individuals  and  representatives  of 
organizations.  Tribes,  elected  officials, 
and  congressional  delegations)  weiie 
conducted  in  the  park,  throughout 
California,  and  in  Seattle,  Washington; 
Denver,  Colorado;  Chicago,  Illinois;  and 
Washington,  DC. 

The  NPS  also  consulted  with  various 
regulatory  and  resource  protection 
agencies  including  the  Advisory 
Coimcil  on  Historic  Preservation,  State 
Historic  Preservation  Office,  and  the  US 
Fish  and  Wildlife  Service.  As  a  result  of 
these  collaborations,  as  well  as  the 
public  involvement  indicated  above, 
four  action  alternatives  and  appropriate 
mitigation  strategies  were  identified, 
compared,  and  refined. 
COPIES:  Interested  parties  can  review  the 
Record  of  Decision  on  the  NPS  website 
at  www.nps.gov/yose/planning.  Copies 
can  also  be  obtained  by  contacting  the 
Superintendent,  Yosemite  National 
Park,  P.O.  Box  577,  Yosemite.  California 


95389;  via  telephone  request  at  (209) 
372-0261;  or  via  email  request  at 
yose_planning@nps.gov. 

Dated:  January  5.  2001. 
William  C.  Walters, 

Acting  Regional  Director,  Pacific  West  Region. 
(FR  Doc.  01-1110  Filed  1-11-01:  8:45  am) 

BILLING  COD6  4310-7»-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Obfects  in  ttie 
Possession  of  the  Utah  Museum  of 
Natural  History,  Salt  loike  City,  UT,  and 
In  the  Control  of  ttie  U.S.  Department 
of  the  interior,  Bureau  of  Reclamation, 
Upper  Cok>rado  Region,  Salt  Lake  City, 
UT 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  possession  of  the  Utah  Museum  of 
Natural  History,  Salt  Lake  City,  UT,  and 
in  control  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Reclamation,  Upper 
Colorado  Region,  Salt  Lake  City,  UT. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
102.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Bureau  of 
Reclamation  and  Utah  Museiun  of 
Natural  History  professional  staff  in 
consultation  with  representatives  of  the 
Paiute  Indian  Tribe  of  Utah;  Kaibab 
Band  of  Paiute  Indians  of  the  Kaibab 
Indian  Reservation,  Arizona;  San  Juan    . 
Southern  Paiute  Tribe  of  Arizona;  White 
Mesa  Ute  Tribe;  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reservation,  Utah; 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
and  the  Ute  Mountain  Tribe  of  the  Ute 
Mountain  Reservation,  Colorado,  New 
Mexico  &  Utah. 

In  1962,  himian  remains  representing 
one  individual  were  collected  fi-om  a 
site  near  Bicknell,  Wayne  County,  UT, 
under  a  memorandum  of  agreement 
between  the  Department  of 
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Anthropology,  University  of  Utah,  and 
the  U.S.  Department  of  the  Interior, 
National  Park  Service,  acting  on  behalf 
of  the  Biu-eau  of  Reclamation  during  the 
archeological  inventory  for  the  Glen 
Canyon  Archeological  Project.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Archaeological  evidence  indicates 
that  the  human  remains  are  Native 
American  fi'om  the  protohistoric  or 
contact  period.  Geography,  kinship, 
anthropology,  and  linguistics  evidence, 
and  expert  opinion  indicate  that  the 
remains  are  Uiose  of  a  member  of  the 
Escalante  Band  of  the  Southern  Paiute, 
who  inhabited  this  area  during  the 
protohistoric  and  contact  period,  and  - 
who  are  most  closely  associated  with 
the  contemporary  Paiute  Indian  Tribe  of 
Utah. 

In  1962,  human  remains  representing 
two  individuals  were  collected  from  a 
site  near  Escalante,  Garfield  County,  UT, 
under  a  memorandum  of  agreement 
between  the  Department  of 
Anthropology,  University  of  Utah,  and 
the  U.S.  Department  of  the  Interior, 
National  Park  Service,  acting  on  behalf 
of  the  Bureau  of  Reclamation  during  the 
archaeological  inventory  for  the  Glen 
Canyon  Archaeological  Project.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Material  culture  near  the  interments 
indicate  that  the  human  remains  are 
Native  American  from  the  contact 
period.  Geography,  kinship, 
anthropology,  and  linguistics  evidence, 
and  expert  opinion  indicate  that  the 
remains  are  the  two  individuals  are 
those  of  members  of  the  Escanlante 
Band  of  the  Southern  Paiute,  who 
inhabited  this  area  during  the 
protohistoric  and  contact  period,  and 
who  are  most  closely  associated  with 
the  contemporary  Paiute  Indian  Tribe  of 
Utah. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bureau  of 
Reclamation  have  determined  that, 
pursuant  to  43  CFR  10.2(d)(1),  the 
himian  remains  above  represent  the 
physical  remains  of  three  individuals  of 
Native  American  ancestry.  Officials  of 
the  Bureau  of  Reclamation  also  have 
determined  that,  pursuant  to  43  CFR 
10.2(e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Paiute  Indian 
Tribe  of  Utah. 

This  notice  has  been  sent  to  officials 
of  the  Paiute  Indian  Tribe  of  Utah; 
Kaibab  Band  of  Paiute  Indians  of  the 
Kaibab  Indian  Reservation,  Arizona;  San 
Juan  Southern  Paiute  Tribe  of  Arizona; 
White  Mesa  Ute  Tribe;  Ute  Indian  Tribe 
of  the  Uintah  &  Ouray  Reservation, 


Utah;  Southern  Ute  Indiem  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
and  the  Ute  Mountain  Tribe  of  the  Ute 
Mountain  Reservation,  Colorado,  New 
Mexico  &  Utah.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Dr. 
Nancy  Coulam,  Regional  Archaeologist, 
Bureau  of  Reclamation,  125  South  State 
Street,  Salt  Lake  City,  UT  84138-1102, 
telephone  (801)  524-3684,  before 
February  12,  2001.  Repatriation  of  the 
human  remains  to  the  Paiute  Indian 
Tribe  of  Utah  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  January  4,  2001. 
Jolin  Rol>biii8, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-1111  Filed  1-11-01;  8:45  am) 

BNJJNG  CODE  43ia-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  IMeeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
DATE  AND  TIME:  January  18,  2001  at  2 
p.m. 

place:  Room  101,  500  E  Street,  SW., 
Washington,  DC  20436.  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  Nos.  731-TA-865-867  (Final) 
(Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Italy,  Malaysia,  and  the 
Philippines) — ^briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
commissioners'  opinions  to  the 
Secretary  of  Commerce  on  January  29, 
2001.) 

5.  Outstanding  action  jackets:  (1.) 
Document  No.  INV-00-223:  Approved 
of  final  report  in  Inv.  No.  TA-204-3 
(Lamb  Meat). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Conunission. 

Issued:  January  9,  2001. 
Domia  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-1204  Filed  1-10-01:  2:15  am) 

BILLING  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  DIviskxi 

United  States  v.  Woridcom,  inc  & 
intermedia  Communicatkms,  Inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16(b)  through  (h).  that 
a  proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  court  for  the  District  of 
Columbia,  Washington.  D.C.  in  United 
States  of  America  v.  WorldCom.  Inc.  &■ 
Intermediate  (Communications,  Inc. 
Civil  Action  No.  00-2789.  On  November 

17,  2000,  the  United  States  filed  a 
Complaint  alleging  that  the  proposed 
acquisition  by  WorldCom  of  the  Internet 
backbone  business  assets  of  Intermedia 
Communications,  Inc.  would  violate 
Section  7  of  the  Clayton  Act,  15  U.S.C. 

18.  The  proposed  Final  Judgment,  filed 
the  same  time  as  the  Complaint, 
requires  WorldCom  to  divest  all  of 
Intermedia's  assets  except  for 
Intermedia's  interest  in  the  capital  stock 
of  Digex,  Inc.  Copies  of  the  Complaint, 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC  in  Room  200,  325  Seventh  Street, 
NW..  and  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
District  of  Colimibia,  Washington,  IX;. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Donald  Russell. 
Chief,  Telecommunications  Task  Force, 
Suite  8000,  Antitrust  Division, 
Department  of  Justice,  Washington,  DC 
20530,  (telephone:  (202)  514-5621). 

Constance  K.  Robinson, 

Director  of  Operations  &■  Merger  Enforcement. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 

I.  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  Acquirer  means  the  entity  to  whom 
defendants  divest  the  Intemedia  Assets. 

B.  WorldCom  means  defendant 
WorldCom,  Inc.,  a  Georgia  corporation 
with  its  headquarters  in  Clinton, 
Mississippi,  its  successors  and  assigns, 
and  its  subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
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ventiires,  and  their  directors,  officers, 
managers,  agents  and  employees. 

C.  Intermedia  means  defendant 
Intermedia  Communications,  Inc.,  a 
Delaware  Corporation  with  its 
headquarters  in  Tampa.  Florida,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents  and  employees. 

D.  Digex  means  Digex,  Inc.,  a 
Delaware  Corporation  with  its 
headquarters  in  Beltsville,  Maryland,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents  and  employees. 

E.  Capital  Stock  of  Digex  means  the 
capital  stock  of  Digex,  regardless  of 
class,  owned  by  Intermedia. 

F.  Intermedia  Assets  means  all  of 
assets  of  Intermedia,  except  for  the 
Capital  Stock  of  Digex,  including: 

1.  All  tangible  assets  that  comprise 
the  Intermedia  business,  including 
research  and  development  activities;  all 
networking  equipment  and  fixed  assets, 
personal  property,  office  fumitiire, 
materials,  supplies,  and  other  tangible 
property  jmd  all  assets  used  exclusively 
in  connection  with  the  Intermedia 
Assets:  all  licenses,  permits  and 
authorizations  issued  by  any 
governmental  organization  relating  to 
the  Intermedia  Assets:  all  contracts, 
teaming  arrangements,  agreements, 
leases,  commitments,  certifications,  and 
understandings,  relating  to  the 
Intermedia  Assets,  including  supply 
agreements,  all  customer  lists,  contracts, 
accounts,  and  credit  records;  all  repair 
and  performance  records  and  all  oUier 
records  relating  to  the  Intermedia 
Assets; 

2.  All  intangible  assets  used  in  the 
development,  production,  servicing  and 
sale  of  Intermedia  Assets,  including,  but 
not  limited  to  all  patents,  licenses  and 
sublicenses,  intellectual  property, 
copyrights,  trademarks,  trade  names, 
service  marks,  service  names,  technical 
information,  computer  software  and 
related  docimientation,  know-how, 
trade  secrets,  drawings,  blueprints, 
designs,  design  protocols,  specifications 
for  materials,  specifications  for  parts 
and  devices,  safety  procedures  for  the 
handling  of  materials  and  substances, 
all  research  data  concerning  historic  and 
current  research  and  development 
relating  to  the  Intermedia  Assets,  quality 
assurance  and  control  procedures, 
design  tools  and  simulation  capability, 
all  manuals  and  technical  information 
defendants  provide  to  their  own 
employees,  customers,  suppliers,  agents 
or  licensees,  and  all  research  data 


concerning  historic  and  ciurent  research 
and  development  efiorts  relating  to  the 
Intermedia  Assets,  including,  but  not 
limited  to  designs  of  experiments,  and 
the  results  of  successful  and 
unsuccessful  designs  and  experiments. 

G.  Merger  means  the  proposed  merger 
of  WorldCom  and  Intermedia  pursuant 
to  the  merger  agreement  dated 
September  5,  2000. 

n.  Obiectives 

The  final  Judgment  filed  in  this  case 
is  meant  to  ensure  defendants'  prompt 
divestiture  of  the  Intermedia  Assets  for 
the  purpose  of  preserving  a  viable 
competitor  in  the  provision  of  Internet 
backbone  and  access  services  in  order  to 
remedy  the  effects  that  the  United  States 
alleges  would  otherwise  result  from 
WorldCom's  acquisition  of  Intermedia. 
This  Hold  Separate  Stipulation  and 
Order  ensures,  prior  to  such 
divestitures,  that  the  Intermedia  Assets 
remain  independent,  economically 
viable,  and  ongoing  business  concerns 
that  will  remain  independent  and 
uninfluenced  by  WorldCom,  and  that 
competition  is  maintained  during  the 
pendency  of  the  ordered  divestitiires. 

m.  Jurisdiction  and  Venue 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action,  and  venue  of  this 
action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  defendants  under  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18. 

IV.  Compliance  With  and  Entry  of  Final 
Judgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto  as 
Exhibit  A  may  be  filed  with  and  entered 
by  the  Court,  upon  the  motion  of  any 
party  or  upon  the  Court's  own  motion, 
at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16),  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Court,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 


Stipulation  by  the  parties,  comply  with 
all  the  term  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court. 

C.  Defendants  shall  not  consummate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  Hold  Separate 
Stipulation  and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

E.  In  the  event  (1)  the  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  rV(A)  above,  or  (2)  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  mistake,  hardship  or  difficulty 
of  compliance  as  grounds  for  asking  the 
Court  to  modify  any  of  the  provisions 
contained  therein. 

G.  The  United  States  and  Defendants, 
WorldCom  and  Intermedia,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Hold  Separate 
Stipulation  and  Order  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  without  this  Hold  Separate 
Stipulation  and  Order  constituting  any 
evidence  against  or  admission  by  any 
part  regarding  any  issue  of  fact  or  law. 

V.  Hold  Separate  Provisions 

A.  Until  the  closing  of  the  Merger 
contemplated  by  the  Final  Judgment: 

1 .  Intermedia  shall  preserve, 
maintain,  and  continue  to  operate  the 
Intermedia  Assets  as  an  independent, 
ongoing,  economically  viable 
competitive  business,  with 
management,  sales,  and  operations  of 
such  assets  held  entirely  separate, 
distinct,  and  apart  frx>m  those  of 
WorldCom's  operations.  WorldCom 
shall  not  coordinate  its  production, 
marketing,  or  terms  of  sale  of  any 
products  with  those  produced  by  or  sold 
under  any  of  the  Intermedia  Assets. 
Within  twenty  (20)  days  after  the  entry 
of  the  Hold  Separate  Stipulation  and 
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Order,  defendants  will  inform  the 
United  States  of  the  steps  defendants 
have  taken  to  comply  with  this  Hold 
Separate  Stipulation  and  Order. 

2.  Intermedia  shall  use  all  reasonable 
efforts  to  maintain  and  increase  the 
sales  and  revenues  of  the  services 
provided  by  the  Intermedia  Assets,  and 
shall  maintain  at  2000  or  previously 
approved  levels  for  2001 ,  whichever  are 
higher,  all  promotional,  advertising, 
sales,  technical  assistance,  network 
capacity  configm-ations  and  expansions, 
marketing  and  merchandising  support 
for  the  Intermedia  Assets. 

3.  Intermedia  shall  take  all  steps 
necessary  to  ensure  that  the  Intermedia 
Assets  are  fully  maintained  an  operable 
condition  at  no  less  than  their  current 
capacity  and  sales,  including  projected 
capacity  expansions  currently  planned 
or  planned  prior  to  negotiations 
between  the  defendants  relating  to  the 
Merger,  and  shall  maintain  and  adhere 
to  normal  repair  and  maintenance 
schedules  for  the  Intermedia  Assets. 

4.  Intermedia  shall  not  remove,  sell, 
lease,  assign,  transfer,  pledge,  or 
otherwise  dispose  of  any  of  the 
Intermedia  Assets. 

5.  WorldCom  shall  not  solicit  to  hire, 
or  hire,  any  employee  of  any  business 
that  is  a  part  of  the  Intermedia  Assets. 

6.  Defendants  shall  take  no  action  that 
would  jeopardize,  delay,  or  impede  the 
sale  of  the  Intermedia  Assets. 

B.  After  the  closing  of  the  Merger  and 
until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished. 

1.  Defendants  shall  preserve, 
maintain,  and  continue  to  operate  the 
Intermedia  Assets  as  an  independent, 
ongoing,  economically  viable 
competitive  business,  vdth 
management,  sales,  operations  of  such 
assets  held  entirely  separate,  distinct, 
and  apart  from  those  of  WorldCom's 
other  operations.  WorldCom  shall  not 
coordinate  its  production,  marketing,  or 
terms  of  sale  of  any  products  with  those 
produced  by  or  sold  imder  any  of  the 
Intermedia  Assets.  Within  twenty  (20) 
days  after  the  closing  of  the  Merger, 
defendants  will  inform  the  United 
States  of  the  steps  defendants  have 
taken  to  comply  with  this  Hold  Separate 
Stipulation  and  Order. 

2.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  (1)  the 
Intermedia  Assets  will  be  maintained 
and  operated  as  independent,  ongoing, 
economically  viable  and  active 
competitor  in  the  provision  of 
telecommunications  services  currently 
offered  by  Intermedia;  (2)  management 
of  the  Intermedia  Assets  will  not  be 
influenced  by  WorldCom  (or  Digex):  and 
(3)  the  books,  records,  competitively 
sensitive  sales,  marketing  and  pricing 


information,  and  decision-making 
concerning  provision  of  services  by  any 
of  the  Intermedia  Assets  will  be  kept 
separate  and  apart  from  WorldCom's 
other  operations. 

3.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  the 
sales  and  revenues  of  the  services 
provided  by  the  Intermedia  Assets,  and 
shall  maintain  at  2000  or  previously 
approved  levels  for  2001 ,  whichever  are 
higher,  all  promotional,  advertising, 
sales,  technical  assistance,  network 
capacity  configurations  and  expansions, 
marketing  and  merchandising  support 
of  the  Intermedia  Assets. 

4.  WorldCom  shall  provide  sufficient 
working  capital  and  lines  and  sources  of 
credit  to  continue  to  maintain  the 
Intermedia  Assets  as  economically 
viable  and  competitive,  ongoing 
businesses,  consistent  with  the 
requirements  of  Sections  V(A)  and  (B). 

5.  WorldCom  shall  take  all  steps 
necessary  to  ensure  that  the  Intermedia 
Assets  are  fully  maintained  in  operable 
condition  at  no  less  than  its  current 
capacity  and  sales,  including  projected 
capacity  expansions  currently  planned 
or  planned  prior  to  negotiations 
between  the  defendants  relating  to  the 
Merger,  and  shall  maintain  and  adhere 
to  normal  repair  and  maintenance 
schedules  for  the  Intermedia  Assets. 

6.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  the  United 
States  in  accordance  with  the  terms  of 
the  proposed  Final  Judgment,  remove, 
sell,  lease,  assign,  transfer,  pledge,  or 
otherwise  dispose  of  any  of  the 
Intemedia  Assets. 

7.  Defendants  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate,  and 
complete  financial  ledgers,  books,  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  products  produced, 
distributed  or  sold  utilizing  the 
Intermedia  Assets. 

8.  Defendants  shall  take  no  action  that 
would  jeopardize,  delay,  or  impede  the 
sale  of  the  Intermedia  Assets. 

9.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Order,  defendants  shall  not  hire, 
transfer,  terminate,  or  otherwise  alter 
the  salary  or  employment  agreements 
for  any  Intermedia  employee  who.  on 
the  date  of  defendants'  signing  of  this 
Hold  Separate  Stipulation  and  Order  is 
a  member  of  Intermedia's  management. 
Further,  during  the  tendency  of  this 
Hold  Separate  Stipulation  and  Order, 
and  consistent  with  the  Final  Judgment, 
defendant  WorldCom  shall  not  solicit  to 


hire,  or  hire,  any  employee  of  any 
business  that  is  a  part  of  the  Intermedia 
Assets. 

C.  Defendants  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divestitiu-es 
pursuant  to  the  Final  Judgment  to  an 
Acquirer  acceptable  to  the  United 
States. 

D.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consummation  of  the  divestiture 
required  by  the  proposed  Final 
Judgment  or  until  further  order  of  the 
Court. 

Dated:  November  17.  2000. 

Respectfully  submitted: 
For  Plaintiff,  United  States  of  America 
Charles  F.  Rule. 
For  Defendant.  WorldCom,  Inc. 
Brad  E.  Mutschelknaus, 
For  Defendant.  Intermedia  Communications. 

Inc. 

Order 

It  is  so  ordered  by  the  Court,  this 
day  of  _^ ,  2000. 


United  States  District  Judge 
Proposed  Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Complaint  on 
November  17,  2000,  and  plaintiff  and 
defendants,  WorldCom  Inc. 
("WorldCom")  and  Intermedia 
Communications.  Inc.  ("Intermedia"), 
by  their  respective  attorneys,  have 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law; 

And  Whereas,  this  Final  Judgment 
does  not  constitute  any  evidence  against 
or  admission  by  any  party  regarding  any 
issue  of  fact  or  law; 

And  Whereas,  defendants  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

And  Whereas,  the  essence  of  this 
Final  Judgment  is  the  prompt  and 
certain  divestitiu^  of  certain  rights  or 
assets  by  the  defendants  to  assure  that 
competition  is  not  substantially 
lessened: 

And  Whereas,  plaintiff  requires 
defendants  to  make  certain  divestitures 
for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  Whereas,  defendants  have 
represented  to  the  United  States  that  the 
divestitures  required  below  can  and  will 
be  made  and  that  they  will  later  raise  no 
claims  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  below; 
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Now  Therefore,  before  testimony  is 
taken,  and  without  trial  or  adjudication 
of  any  issue  of  fact  or  law,  and  upon 
consent  of  the  parties,  it  is  Ordered, 
Adjudged,  and  Decreed: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  each  of  the  parties 
to  this  action.  The  Complaint  states  a 
claim  upon  which  relief  may  be  granted 
against  defendants  under  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
§18. 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  Acquirer  means  the  entity  to  whom 
defendants  divest  the  Intermedia  Assets. 

B.  WorldCom  means  defendant 
WorldCom,  Inc.,  a  Georgia  corporation 
with  its  headquarters  in  Clinton, 
Mississippi,  its  successors  and  assigns, 
and  its  subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventiires,  and  their  directors,  officers, 
managers,  agents  and  employees. 

C.  Intermedia  means  defendant 
Intermedia  Communications,  Inc.,  a 
Delaware  Corporation  with  its 
headquarters  in  Tampa,  Florida,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents  and  employees. 

D.  Digex  means  Digex,  Inc.,  a 
Delaware  Corporation  with  its 
headquarters  in  Beltsville,  Maryland,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents  and  employees. 

E.  Capital  Stock  of  Digex  means  the 
capital  stock  of  Digex,  regardless  of 
class,  owned  by  Intermedia. 

F.  Intermedia  Assets  means  all  of 
assets  of  Intermedia,  except  for  the 
Capital  Stock  of  Digex,  including: 

1.  All  tangible  assets  that  comprise 
the  Intermedia  business,  including 
research  and  development  activities;  all 
networking  equipment  and  fixed  assets, 
personal  property,  office  furniture, 
materials,  supplies,  and  other  tangible 
property  and  all  assets  used  exclusively 
in  connection  with  the  Intermedia 
Assets;  all  licenses,  permits  and 
authorizations  issued  by  any 
governmental  organization  relating  to 
the  Intermedia  Assets;  all  contracts, 
teaming  arrangements,  agreements, 
leases,  commitments,  certifications,  and 
understandings,  relating  to  the 
Intermedia  Assets,  including  supply 
agreements;  all  customer  lists,  contracts, 
accounts,  and  credit  records;  all  repair 
and  performance  records  and  all  other 


records  relating  to  the  Intermedia 
Assets; 

2.  All  intangible  assets  used  in  the 
development,  production,  servicing  and 
sale  of  Intermedia  Assets,  including,  but 
not  limited  to  all  patents,  licenses  and 
sublicenses,  intellectual  property, 
copyrights,  trademarks,  trade  names, 
service  marks,  service  names,  technical 
information,  computer  software  and 
related  docmnentation,  know-how, 
trade  secrets,  drawings,  blueprints, 
designs,  design  protocols,  specifications 
for  materials,  specifications  for  parts 
and  devices,  safety  procedures  for  the 
handling  of  materials  and  substances, 
all  research  data  concerning  historic  and 
current  research  and  development 
relating  to  the  Intermedia  Assets,  quality 
assurance  and  control  procedures, 
design  tools  and  simulation  capability, 
all  manuals  and  technical  information 
defendants  provide  to  their  OMm 
employees,  customers,  suppliers,  agents 
or  licensees,  and  all  research  data 
concerning  historic  and  current  research 
and  development  efforts  relating  to  the 
Intermedia  Assets,  including,  but  not 
limited  to  designs  of  experiments,  and 
the  results  of  successful  and 
unsuccessful  designs  and  experiments. 

G.  Merger  means  the  proposed  merger 
of  WorldCom  and  Intermedia  pursuant 
to  the  merger  agreement  dated 
September  5,  2000. 

m.  Applicability 

A.  This  Final  Judgment  applies  to 
WorldCom  and  Intermedia,  as  defined 
above,  and  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  receive  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  the 
Intermedia  Assets,  that  the  purchaser 
agrees  to  be  bound  by  the  provisions  of 
this  Final  Judgment,  provided,  however, 
that  defendants  need  not  obtain  such  an 
agreement  from  the  Acquirer. 

rV.  Divestitures 

A.  Defendants  are  ordered  and 
directed,  within  one  hundred  eighty 
(180)  calendar  days  from  the  closing  of 
the  Merger  following  the  receipt  of  all 
required  approvals  by  the  Federal 
Communications  Commission  and  state 
authorities,  to  divest  the  Interqiedia 
Assets  as  an  ongoing,  viable  business  in 
a  manner  consistent  with  this  Final 
Judgment  to  an  Acquirer  acceptable  to 
the  United  States  in  its  sole  discretion. 
The  United  States,  in  its  sole  discretion, 
may  agree  to  an  extension  of  this  time 
period  for  up  to  thirty  (30)  calendar 
days  after  regulatory  approvals  required 


to  close  the  divestiture  of  the  Intermedia 
Assets  have  been  obtained.  The  United 
States  shall  notify  the  Court  in  the  case 
of  such  an  extension.  Defendants  agree 
to  use  their  best  efforts  to  divest  the 
Intermedia  Assets  as  expeditiously  as 
possible. 

B.  in  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Intermedia  Assets. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  of  the  Intermedia  Assets  that 
they  are  being  divested  pursuant  to  this 
Final  Judgment  and  provide  that  person 
with  a  copy  of  this  Final  Judgment. 
Defendants  shall  offer  to  furnish  to  all 
prospective  Acquirers,  subject  to 
customary  confidentiality  assurances, 
all  information  and  documents  relating 
to  the  Intermedia  Assets  customarily 
provided  in  a  due  diligence  process 
except  such  information  or  documents 
subject  to  attorney-client  privilege  or 
attorney  work-product  privileges. 
Defendants  shall  make  available  such 
information  to  the  United  States  at  the 
same  time  that  such  information  is 
made  available  to  any  other  person. 

C.  Defendants  shall  provide  the 
Acquirer  and  the  United  States 
information  relating  to  the  personnel 
involved  in  the  management  of  the 
Intermedia  Assets  and  personnel 
engaged  in  the  provision  and  selling  of 
services  offered  by  the  Intermedia 
Assets  in  order  to  enable  the  Acquirer 
to  make  offers  of  employment. 
Defendants  shall  not  interfere  with  any 
negotiations  by  the  Acquirer  to  employ 
any  Intermedia  employee  who  works  at, 
or  whose  primary  responsibility 
concerns,  any  business  that  is  part  of  the 
Intermedia  Assets.  Further,  for  a  period 
of  twelve  (12)  months  following  the 
closing  of  the  Merger,  defendants  shall 
not  solicit  to  hire,  or  hire,  any 
Intermedia  employee  who,  within  six 
(6)  months  of  the  date  of  the  sale  of  the 
business  that  is  part  of  the  Intermedia 
Assets  that  employs  the  individual, 
receives  a  reasonable  offer  of 
employment  from  the  approved 
Acquirer  of  the  Intermedia  Assets, 
imless  such  employee  is  terminated  or 
laid  off  by  the  Acauirer. 

D.  Defendants  snail  permit 
prospective  Acquirers  of  the  Intermedia 
Assets  to  have  reasonable  access  to 

Personnel  and  to  make  inspections  of 
le  physical  facilities  of  the  Intermedia 
Assets  any  and  all  environmental, 
zoning,  and  other  permit  or  license 
documents  and  information,  and  to 
make  inspection  of  the  Intermedia 
Assets,  and  have  access  to  any  and  all 
financial,  operational,  business. 
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strategic  or  other  documents  and 
information  customarily  provided  as 
part  of  a  due  diligence  process. 

E.  Defendants  shall  warrant  to  any 
Acquirer  of  the  Intermedia  Assets  that 
the  assets  will  be  fully  operational  on 
the  date  of  sale. 

F.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  will 
impede  in  any  way  the  operation,  sale, 
or  divestiture  of  the  Intermedia  Assets. 

G.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestitures 
pursuant  to  Section  FV  or  by  trustee 
appointed  pvu'suant  to  Section  V  of  this 
Final  Judgment  shall  include  all 
Intermedia  Assets  and  be  accomplished 
in  such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  that  the 
Intermedia  Assets  can  and  will  be  used 
by  the  Acquirer  as  a  viable,  ongoing 
business  engaged  in  the  provision  of 
Internet  backbone  and  access  services. 
Unless  the  United  States  otherwise 
consents  in  writing,  the  divestituires 
required  by  Section  IV  or  V  shall  be 
made  to  a  single  Acquirer.  If,  after 
making  a  reasonable,  good  faith  effort. 
Defendants  are  imable  to  effect  a  sale  to 
a  single  Acquirer,  they  may  submit  more 
than  one  Acquirer  for  approval  by  the 
United  States  which,  in  its  sole 
discretion,  may  determine  whether  to 
permit  such  a  sale.  The  divestiture, 
whether  pursuant  to  Section  IV  or 
Section  V  of  this  Final  Judgment,  shall 
be  made  to  an  Acquirer  for  whom  it  is 
demonstrated  to  the  United  States's  sole 
satisfaction  that:  (1)  The  Acquirer  has 
the  capability  and  intent  of  competing 
effectively  in  the  provision  of  Internet 
backbone  and  access  services;  and  (2) 
the  Acquirer  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  provision  of 
Internet  backbone  and  access  services. 
Such  divestiture  shall  be  accomplished 
so  as  to  satisfy  the  United  States,  in  its 
sole  discretion,  that  none  of  the  terms  of 
any  agreement  between  an  Acquirer  and 
defendants  gives  any  defendant  the 
ability  unreasonably  to  raise  the 
Acquirer's  costs,  lower  the  Acquirer's 
efficiency,  or  otherwise  interfere  in  the 
ability  of  the  Acquirer  to  compete 
effectively. 

H.  Nothing  herein  shall  be  construed 
to  provide  to  any  person  or  entity  that 
is  not  a  party  to  this  Final  Judgment  any 
rights  with  respect  to  its  enforcement, 
modification  or  termination. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  divested  the  Intermedia  Assets 
within  the  time  specified  in  Section 
IV(A)  of  this  Final  Judgment,  defendants 
shall  notify  the  United  States  of  that  fact 
in  writing.  Upon  application  of  the 


United  States,  the  Court  shall  appoint  a 
trustee  to  be  selected  by  the  United 
States  and  approved  by  the  Court  to 
effect  the  divestiture  of  the  Intermedia 
Assets. 

B.  After  the  appointment  of  the 
trustee  becomes  effective,  only  the 
trustee  shall  have  the  right  divest  the    - 
Intermedia  Assets.  The  trustee  shall 
have  the  power  and  authority  to 
accomplish  the  divestiture  to  an 
Acquirer  acceptable  to  the  United  States 
at  such  price  and  on  such  terms  as  are 
then  obtainable  upon  reasonable  efforts 
of  the  trustee,  subject  to  the  provisions 
of  Sections  IV,  V  and  VI  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V(D)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents,  who  shall  be  solely  accountable 
to  the  trustee,  reasonably  necessary  in 
the  judgment  of  the  trustee  to  assist  in 
the  divestiture.  The  trustee  shall  have 
the  power  and  authority  to  accomplish 
the  divestiture  at  the  earliest  possible 
time  to  an  Acquirer  acceptable  to  the 
United  States,  in  its  sole  discretion,  and 
shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 

C.  Defendants  shall  not  object  to  a  sale 
by  the  trustee  on  any  ground  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  the  United  States 
and  the  trustee  within  ten  (10)  calendar 
days  after  the  trustee  has  provided  the 
notice  required  under  Section  VI. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  United 
States  approves,  and  shall  account  for 
all  monies  derived  from  the  sale  of  each 
asset  sold  by  the  trustee  and  all  costs 
and  expenses  so  inciured.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  Uie  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  Intermedia  Assets  and  based 
on  a  fee  arrangement  providing  the 
trustee  with  an  incentive  based  on  the 
price  and  terms  of  the  divestiture  and 
the  speed  with  which  it  is 
accomplished,  but  timeliness  is 
paramount. 

E.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures, 
including  their  best  efforts  to  effect  all 


necessary  regulatory  approvals.  The 
trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
persoimel,  books,  records,  and  facilities 
of  the  Intermedia  Assets,  and 
defendants  shall  develop  financial  and 
other  information  relevant  to  such 
business  as  the  trustee  may  reasonably 
request,  subject  to  reasonable  protection 
for  trade  secrets  or  other  confidential 
research,  development  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

F.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
United  States  and  the  Court  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  this  Final 
Judgment.  To  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Intermedia 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person.  The 
trustee  shall  maintain  full  records  of  all 
efforts  made  to  divest  the  Intermedia 
Assets. 

G.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  months  after 
its  appointment,  the  trustee  shall  file 
promptly  with  the  Court  a  report  setting 
forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  such 
reports  contain  information  that  the 
trustee  deems  confidential,  such  reports 
shall  not  be  filed  in  the  public  docket 
of  the  Court.  The  trustee  shall  at  the 
same  time  furnish  such  report  to  the 
United  States,  who  shall  have  the  right 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  thereafter  shall  enter  such 
orders  as  it  shall  deem  appropriate  to 
carry  out  the  purpose  of  the  Final 
Judgment,  which  may.  if  necessary, 
include  extending  the  trust  and  the  term 
of  the  trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI.  Notice  of  Proposed  Divestiture 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
divestiture  agreement,  defendants  or  the 
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trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture,  shall  notify 
the  United  States  of  the  proposed 
divestiture.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  defendants.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered,  or  expressed  an  interest  in  or 
desire  to  acquire  any  ownership  interest 
in  the  Intermedia  Assets,  together  with 
full  details  of  the  same. 

B.  Within  fifteen  (15)  calendar  days  of 
receipt  by  the  United  States  of  such 
notice,  the  United  States  may  request 
from  defendants,  the  proposed  Acquirer, 
any  other  third  party,  or  the  trustee,  if 
applicable,  additional  information 
concerning  the  proposed  divestiture,  the 
proposed  Acquirer,  or  any  other 
potential  Acquirer.  Defendants  and  the 
trustee  shall  furnish  any  additional 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree. 

C.  Within  thirty  (30)  calendar  days 
after  receipt  of  the  notice  or  within 
twenty  (20)  calendar  days  after  the 
United  States  has  been  provided  the 
additional  information  requested  from 
defendants,  the  proposed  Acquirer,  any 
third  party,  and  the  trustee,  whichever 
is  later,  the  United  States  shall  provide 
written  notice  to  defendants  and  the 
trustee,  if  there  is  one,  stating  whether 
or  not  it  objects  to  the  proposed 
divestiture.  If  the  United  States  provides 
written  notice  that  it  does  not  object,  the 
dives,  iture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  imder  Section  V(C) 
of  this  Final  Judgment.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  Acquirer,  or  upon 
objection  by  the  United  States,  a 
divestiture  proposed  imder  Section  IV 
or  Section  V  shall  not  be  consuxmnated. 
Upon  objection  by  defendants  under 
Section  V(C),  a  divestitive  proposed 
under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

Vn.  Financing 

Defendants  shall  not  finance  all  or 
any  part  of  any  purchase  made  pursuant 
to  Section  IV  or  V  of  this  Final 
Judgment. 

Vm.  Hold  Separate 

Until  the  divestiture  required  by  this 
Final  Judgment  has  been  accomplished, 
defendants  shall  take  all  steps  necessary 
to  comply  with  the  Hold  Separate 
Stipulation  and  Order  entered  by  this 
Court.  Defendants  shall  take  no  action 


that  woidd  jeopardize  the  divestiture 
order  by  this  Court. 

DC.  A£Bdavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestiture  has 
been  completed,  pursuant  to  Section  IV 
or  Section  V  of  ibis  Final  Judgment, 
defendants  shall  deliver  to  the  United 
States  an  affidavit  as  to  the  fact  and 
manner  of  compliance  with  Sections  IV 
or  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include  the  name, 
address,  and  telephone  number  of  each 
person  who  during  the  preceding  thirty 
days  made  an  offer  to  acquire,  expressed 
an  interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Intermedia 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Each  such  affidavit  shall 
also  include  a  description  of  the  efforts 
defendants  have  taken  to  solicit  buyers 
for  the  Intermedia  Assets  and  to  provide 
required  information  to  prospective 
Acquirers,  including  the  Limitations,  if 
any,  on  such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  information  provided 
by  defendants,  including  limitation  on 
information,  shall  be  made  within 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to  the 
United  States  an  affidavit  which 
describes  in  reasonable  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an 
ongoing  basis  to  preserve  and  maintain 
the  Intermedia  Assets  and  to  comply 
with  Section  Vni  of  this  Final  Judgment. 
The  affidavit  also  shall  describe,  but  not 
be  limited  to,  defendants'  efforts  to 
maintain  and  operate  the  Intermedia 
Assets  as  a  viable  active  competitor;  to 
maintain  separate  management,  staffing, 
sales,  marketing,  and  pricing  the 
Intermedia  Assets;  and  to  maintain  the 
Intermedia  Assets  in  operable  condition 
at  current  (and  currently  projected 
future)  capacity  configurations. 
Defendants  shall  deliver  to  the  United 
States  and  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  defendants'  earlier 
affidavit(s)  filed  pursuant  to  this  section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Defendants  shall  keep  all  records  of 
all  efforts  made  to  preserve  and  divest 
the  Intermedia  Assets  until  one  year 


after  such  divestitiu«  has  been 
completed. 

D.  Defendants  shall  promptly  inform 
the  United  States  of  any  change  in  the 
management  or  operation  of  the 
Intermedia  Assets  that  would  affect  the 
defendants'  ability  to  fulfill  their 
obligations  under  this  Final  Judgment  or 
the  Hold  Separate  Stipulation  and 
Order.  Such  notice  shall  include  a 
description  of  all  the  steps  defendants 
have  taken  or  will  take  regarding  the 
subject  of  such  notice. 

X.  Compliance  Inspection 

A.  For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  or  of  determining  whether 
the  Final  Judgment  should  be  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time 
duly  authorized  representatives  of  the 
United  States  Department  of  Justice, 
including  consultants  and  other  persons 
retained  by  the  United  States,  shall, 
upon  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants,  be 
permitted: 

1 .  Access  during  office  hours  of 
defendants  to  inspect  and  copy,  or  at  the 
option  of  the  United  States,  to  require 
defendants  to  provide  copies  of,  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  dociunents  in  the 
possession  or  under  the  control  of 
defendants,  relating  to  any  matters 
contained' in  this  Final  Judonent;  and 

2.  To  interview,  either  informally  or 
on  the  record,  defendant's  officers, 
employees,  or  agents,  who  may  have 
their  individual  coimsel  present, 
regarding  such  matters.  The  interviews 
shall  be  subject  to  the  reasonable 
convenience  of  the  interviewee  and     \ 
without  restraint  of  interference  by  the 
defendants. 

B.  Upon  the  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  defendants  shall 
submit  such  written  reports,  imder  oath 
if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  and  the  Hold  Separate 
Stipidation  and  Order  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  the  United 
States  to  any  person  other  than  an 
authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
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for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  the  United  States,  defendants 
represent  and  identify  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendants  mark  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  Uie  Federal  Rules  of 
Civil  Procedure,"  then  the  United  States 
shall  give  defendants  ten  (10)  calendar 
days  notice  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding). 

XI.  No  Reacquisition 

Defendants  may  not  reacquire  any 
part  of  the  Intermedia  Assets  during  the 
term  of  this  Final  Judgment. 

Xn.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
such  further  orders  and  directions  as 
may  be  necessary  or  appropriate  to  carry 
out  or  construe  this  Final  Judgment,  to 
modify  any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

Xni.  Expiration  of  Final  Judgment 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XIV.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Date:   

Court  approval  subject  to  procedures  of  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  §16. 

United  States  District  Judge 
Competitive  Impact  Statement 

The  United  States  of  America, 
pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  ("APPA"), 
15  U.S.C.  §  16(b)-{h),  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil,  antitrust 
proceeding. 

L  Nature  and  Purpose  of  the  Proceeding 

On  November  17,  2000,  the  United 
States  filed  a  civil  antitrust  Complaint 
alleging  that  the  proposed  acquisition  of 
Intermedia  Communications,  Inc. 
("Intermedia")  by  WorldCom,  Inc. 
("WorldCom")  would  violate  Section  7 


of  the  Clayton  Act,  as  amended,  15 
U.S.C.  §  18.  The  Complaint  alleges  that 
WorldCom  and  Intermedia  are  two 
leading  providers  of  Internet  backbone 
service.  As  explained  below,  the 
acquisition  of  Intermedia  by  WorldCom 
will  substantially  lessen  competition  in 
the  market  for  Tier  1  Internet  backbone 
services  in  violation  of  Section  7  of  the 
Clayton  Act. 

The  request  for  relief  in  the  Complaint 
seeks:  (1)  A  judgment  that  the  proposed 
'acquisition  would  violate  Section  7  of 
the  Clayton  Act;  (2)  a  permanent 
injimction  preventing  WorldCom  and 
Intermedia  from  merging;  and  (3)  such 
other  relief  that  the  Court  deems  proper. 

Shortly  before  the  United  States  filed 
its  Complaint,  the  United  States  and 
defendants  reached  agreement  on  the 
terms  of  a  proposed  Final  Judgment. 
The  proposed  Final  Judgment  would 
permit  WorldCom  and  Intermedia  to 
complete  their  merger,  and  thus  enable 
WorldCom  to  acquire  ownership  of  a 
controlling  stock  interest  in  Digex,  Inc. 
now  owned  by  Intermedia,  but  it  would 
require  WorldCom  thereafter  to  divest 
all  of  Intermedia's  businesses  and  assets 
(except  for  the  Digex  stock)  as  an 
integrated,  ongoing  concern.  Subject  to 
the  possibility  of  extensions  imder 
certain  limited  circumstances,  the 
divestiture  must  occur  within  one 
hundred  eighty  days  of  WorldCom's 
closing  of  the  Intermedia  transaction. 
The  proposed  Final  Judgment,  along 
with  the  Hold  Separate  Stipulation  and 
Order,  also  contain  provisions 
restricting  WorldCom  from  interfering 
in  the  ongoing  operations  of 
Intermedia's  business,  or  from 
participating  in  the  management  or 
governance  of  Intermedia,  in  order  to 
minimize  the  risk  of  competitive  harm 
that  otherwise  might  arise  pending 
completion  of  the  divestiture. 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Vinal 
Judgment  and  to  punish  violations 
thereof.  The  United  States  and 
defendants  have  also  stipulated, 
consistent  with  the  proposed  Final 
Judgment,  to  a  number  of  requirements 
designed  to  maintain  the  business  and 
assets  of  Intermedia  as  a  fully  separate, 
competitive  business  pending  entry  of 
the  proposed  Final  Judgment  and 
pending  the  divestiture. 


n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

WorldCom,  Inc.,  formerly  known  as 
MCI  WorldCom,  Inc.,  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Georgia,  with  its  principal 
place  of  business  in  Clinton. 
^Mississippi.  It  is  one  of  the  largest 
global  telecommunications  providers. 
WorldCom's  1999  annual  revenues 
totaled  approximately  $37  billion. 

WorldCom's  UUNET  subsidiary  is  by 
far  the  largest  provider  of  Internet 
backbone  services  in  the  world,  whether 
measured  by  revenues  or  Internet  traffic 
carried.  UUNET  offers  a  wide  range  of 
retail  and  wholesale  Internet  backbone 
services,  including  "dial-up"  (i.e., 
through  shared  modem  banks)  and 
dedicated  Internet  access  (i.e,  through 
direct  connections  to  the  customer),  as 
well  as  value-added  services  such  as 
Internet  protocol  virtual  private 
networks  ("IP/VPNs"),  web  site  hosting, 
applications  hosting,  and  Internet 
security  services. 

Intermedia  Communications,  Inc.  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  state  of  Delaware, 
with  its  principal  place  of  business  in 
Tampa,  Florida.  Intermedia  is  a  broad- 
based,  integrated  telecommunications 
provider  that  primarily  offers  local  and 
long  distance  voice  and  data 
communications  solutions  to  business 
and  government  customers.  In  addition 
to  its  other  voice  and  data  business. 
Intermedia  operates  a  significant 
nationwide  Internet  backbone  network, 
offering  a  broad  suite  of  dedicated  and 
dial-up  Internet  connectivity  services  to 
Internet  Services  Providers  ( "ISPs"), 
businesses  and  government  customers. 
In  1999,  Intermedia  served 
approximately  90,000  business  and 
government  customers,  and  had 
consolidated  revenues  of  approximately 
$906  million.  Intermedia  also  owns  a 
controlling  stake — approximately  94% 
of  the  voting  securities  and  62%  of  all 
outstanding  common  shares — in  Digex, 
Inc.,  a  publicly  traded  Delaware 
corporation  headquarted  in  Beltsville. 
Maryland.  Digex  is  a  leading  provider  of 
managed  web  site  hosting  and  related 
services.  Digex's  revenues  during  the 
last  twelve  months  were  approximately 
$108  million. 

On  September  5,  2000,  WorldCom 
and  Intermedia  entered  into  an 
agreement  whereby  WorldCom  will 
acquire  Intermedia  by  assuming 
Intermedia's  debt  and  issuing  its  stock 
in  exchange  for  the  Intermedia  shares. 
The  transaction  is  valued  at 
approximately  $6  billion,  which  reflects 
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approxiinately  $3  billion  in  equity  and 
$3  billion  in  debt  and  preferred  stock. 

On  October  23,  2000,  the  Defendants 
filed  an  application  for  the  transfer  of 
control  of  various  licenses  issued  by  the 
FCC  to  Intermedia  that  are  necessary  for 
it  to  conduct  its  business.  Unless  and 
until  their  FCC  application  is  granted, 
the  Defendants  cannot  consummate  the 
merger. 

B.  Markets  To  Be  Harmed  By  the 
Proposed  Merger 

The  explosive  growth  of  the  Internet 
over  the  past  several  years  has 
transformed  the  American  economy  as 
well  as  the  lifestyles  of  millions  of 
American  consumers  and  businesses. 
Indeed,  the  Internet  is  fast  becoming  as 
much  a  part  of  daily  life  as  the 
television  and  the  telephone.  From  a 
basic  network  that  served  primarily  the 
miUtary  and  academic  institutions,  the 
Internet  has  expanded  into  a  global 
network  of  public  and  private  networks 
which  enables  end  users  to 
communicate  with  each  other  and 
access  large  amounts  of  information 
data,  and  educational  and  entertainment 
services.  These  end  users — individuals, 
businesses,  content  providers, 
governments,  and  universities — obtain 
access  to  the  Internet  either  through  a 
"dial-up"  modem  or  other  consumer 
Internet  access  connection  (e.g.,  cable 
modem  or  digital  subscriber  line 
service),  or  through  a  dedicated  high- 
speed facility  ("dedicated  access") 
provided  by  one  of  thousands  of  ISPs. 
ISPs  provide  access  to  the  Internet  on  a 
local,  regional,  or  national  basis.  While 
ISPs  operate  their  own  networks  of 
varying  size,  most  have  limited 
feciUties. 

An  ISP  can  connect  any  customer  on 
its  network  to  any  of  the  other 
customers  on  its  network.  In  order  to 
allow  its  customers  to  communicate 
with  the  many  end  users  connected  to 
other  networks,  however,  an  ISP  must 
establish  direct  or  indirect 
interconnections  with  those  other 
networks.  Interconnection  agreements 
between  networks  are  voluntary  and 
consensual  in  nature,  and  are  not 
subject  to  governmental  regulation. 

Because  the  Internet  comprises 
thousands  of  separate  networks,  direct 
interconnections  between  each  of  those 
networks  and  all  other  networks  would 
be  impractical.  Instead,  an  Internet 
"backbone"  provider  ("BP")  aggregates 
the  connections  between  these  smaller 
networks  into  a  large  "network  of 
networks"  served  by  that  backbone. 
These  large  IBP  networks  are  able  to  use 
highH:apacity  long-haul  transmission 
facilities  to  interconnect  their  own 
c\istomer8  with  each  other.  In  addition, 


these  IBPs  can  establish 
interconnections  with  other  IBPs  to 
provide  access  to  the  ultimate  "network 
of  networks"  known  generally  as  the 
Internet,  in  which  customers  of  one  IBP 
are  able  to  connect  with  customers  of 
another  network.  This  hierarchical 
structure  dramatically  reduces  the 
number  of  direct  and  indirect 
interconnections  that  have  to  be 
negotiated,  created  and  managed.  One 
impact  of  the  hiereuchical  structure  of 
the  Internet  is  that  a  large  IBP  controls 
the  physical  path  of  access  to  a  large 
base  of  customers. 

Physically,  connectivity  between 
networks  is  similar  whether  the 
connection  is  from  an  end  user  to  an 
ISP,  bom  an  ISP  to  an  IBP,  or  between 
two  IBPs,  in  that  a  transmission 
interface  between  the  two  sides  of  each 
data  exchange  is  established  and 
packets  of  data  are  sent  from  one  side 
of  the  interface  to  the  other  and 
processed  based  on  a  common  standard. 
The  precise  type  of  infrastructure 
chosen  and  method  of  payment  for  the 
data  exchange  vary  depending  on  the 
relative  bargaining  positions  and 
capabilities  of  the  parties  on  each  side 
of  the  interconnection.  Sometimes  the 
transmission  facilities  are  dedicated 
solely  to  data  exchanges  between  two 
parties  and  sometimes  there  are  shared 
access  facilities  for  interchange,  such  as 
modem  banks  or  the  public 
interconnection  facilities — the  Network 
Access  Point  ("NAPs")  and 
Metropolitan  Area  Exchanges  ("MAEs"' 

There  are  a  variety  of  relationships  at 
the  pints  of  interconnection.  Mass 
market  customers  typically  pay  an  ISP 
for  the  riglit  to  connect,  typically  using 
the  shared  public  telephone 
infrastructiu«,  to  ISP's  network  and 
through  it  to  all  the  networks  to  which 
the  ISP  is  connected  directly  or 
indirectly.  Corporate  customers 
typically  pay  an  ISP  for  a  dedicated 
connection  to  the  ISP's  network  and  to 
the  other  networks  to  which  it  is 
connected.  Likewise,  the  relationship 
between  an  ISP  and  an  IBP  typically 
involves  the  ISP  buying  access  to  the 
IBP's  own  network  and  through  it  to  the 
other  IBP  networks  and,  thus,  to  the 
ISPs  who  chose  to  connect  first  to  the 
other  IBPs. 

In  contrast,  the  connectivity  IBPs  offer 
to  each  other  is  more  variable.  Some 
IBPs  interconnect  over  private  facilities. 


'  The  NAPs  and  MAEs  are  public  interconnection 
facilities  operated  private  parties,  through  which  an 
ISP  or  IBP  can  exchange  traffic  with  another 
network  if  both  chose  to  do  so.  UUNET  owns  and 
operates  three  of  the  largest  and  busiest  public 
interconnection  points  (MAE-East.  MAE- West,  and 
MAE-Central).  along  with  four  smaller  regional 
public  MAEs. 


sharing  the  cost  evenly  and  without 
regard  to  the  balance  of  traffic  flowing 
in  each  direction,  but  agreeing  only  to 
deliver  packets  addressed  to  users  on 
their  own  network  (and  those  of  their 
customers).  Such  a  relationship  is  often 
referred  to  as  a  "private  peering" 
agreement.  "Peering"  stands  in  stark 
contrast  to  "transit"  agreements  where 
one  EBP  offers  another  IBP 
interconnection  on  the  same  kinds  of 
terms  as  it  offers  connectivity  to  other 
customers,  i.e.,  the  ability  to 
interconnect  with  the  transit  provider's 
customers  and  the  customers  of  any 
other  network  to  which  the  IBP  is 
connected.  Intermediate  arrangements, 
such  as  "paid  peering"  and  peering  only 
at  public  interconnection  sites  also 
occur  between  IBPs.^ 

An  IBP's  willingness  to  peer  privately 
with  another  IBP  typically  depends  in 
large  part  on  the  relative  volumes  of 
traffic  the  IBPs  would  send  to  or  receive 
from  one  another.  A  small  number  of 
IBPs  have  such  large  networks  of 
customers  that  they  have  the  abihty  to 
ensure  that  they  always  receive 
interconnection  with  other  IBPs  that  are 
on  terms  at  least  as  favorable  to 
themselves  as  to  the  other  side  of  the 
interconnection  and  the  ability  to 
ensure  as  much  as  possible  any  desired 
level  of  quality  for  the  interconnection. 
These  large  IBPs  ("Tier  1  IBPs") 
typically  connect  with  each  other 
through  private,  unpaid  peering 
connections.  In  contrast,  smaller  IBPs 
are  frequently  customers^-either  transit 
customers  of  Tier  1  IBPs  or  paid  peering 
customers — or  have  lower  quality 
interconnection  because  they  peer  only 
at  public  interconnection  points.  These 
arrangements  for  connectivity  between 
IBPs  are,  in  effect,  resold  as  a  bundle 
when  an  IBP  offers  to  provide  general 
Internet  connectivity  (i.e.,  the  kind  of 
arrangement  typically  sold  by  an  IBP  to 
its  dedicated  access  customers),  and  the 
terms  of  these  IBP-interconnection 
arrangements  are  important 
determinants  of  an  IBP's  ability  to 
compete  for  sales  of  the  bundled 
product.  IBPs  with  less  traffic  that  must 
purchase  a  significant  amount  of  their 
connectivity  to  other  IBPs  operate  at  a 
substantial  cost  disadvantage  compared 


^  During  the  past  few  years,  the  explosive  growth 
of  the  Internet  has  overwhelmed  the  public 
interconnection  points.  Despite  the  expansion  of 
existing  public  access  points  and  the  addition  of 
new  public  access  points  to  accommodate  this 
growth,  the  NAPs  and  MAEs  remain  chronically 
congested.  Private  interconnections  thus  tend  to 
offer  considerably  higher  quality  connections 
between  networks  in  part  because  the  quality  is  not 
affected  by  the  volume  of  traffic  coming  from  or 
between  other  networks,  as  it  would  be  at  a 
congested  public  focility. 
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to  Tier  1  IBPs,  which  tend  to  rely 
exclusively  on  peering. 

Tier  1  IBPs  also  have  significant 
competitive  advantages  compared  to 
lower  tier  IBPs  in  terms  of  their  ability 
to  provide  higher-quality  general 
Internet  connectivity  service.  A 
customer  purchasing  general  Internet 
connectivity  from  a  Tier  1  IBP  will  more 
often  be  exchanging  data  efficiently  over 
direct  and  private  interconnections  than 
would  be  the  case  for  the  same  customer 
piuchasing  general  Internet  connectivity 
from  a  lower-tier  IBP  that  has  to  rely 
more  on  indirect  transit  service  or  on 
the  inferior  and  congested  public 
interconnection  points. 

Because  of  these  differences,  the 
provision  of  Tier  1  backbone  services  is 
distinguished  from  that  provided  by 
other  IBPs  for  customers  seeking  general 
Internet  connectivity.  For  connectivity 
limited  to  the  specific  network  (and 
customers)  of  a  Tier  1  IBP,  connectivity 
to  a  different  IBP  is  not  an  effective 
substitute. 

A  relevant  product  market  affected  by 
this  transaction  is  the  provision  of 
Internet  coimectivity  by  Tier  1  IBPs. 
Because  providing  customers  with  Tier 
1  IBP  connectivity  in  the  United  States 
requires  domestic  operations,  such 
customers  are  imlikely  to  turn  to  any 
foreign  providers  that  lack  these 
domestic  operations  in  response  to  a 
small  but  significant  nontransitory 
increase  in  price. 

C.  Anticompetitive  Consequences  of  the 
Merger 

WorldCom's  wholly  owned 
subsidiary,  UUNET,  is  by  far  the  largest 
Tier  1  IBP  by  any  relevant  measuire  and 
is  already  approaching  a  dominant 
position  in  the  Internet  backbone 
market.  Based  upon  a  study  conducted 
by  the  Department  of  Justice  in  February 
2000,  UUNET's  share  of  all  Internet 
traffic  sent  to  or  received  from  the 
customers  of  the  15  largest  Internet 
backbones  in  the  United  States  was 
about  37%,  more  than  twice  the  share 
of  the  next-largest  Tier  1  IBP,  Sprint. 
Although  far  smaller  than  UUNET, 
Intermedia  is  also  a  significant  provider 
of  Internet  backbone  to  dedicated 
Internet  access  customers.  The  15 
largest  backbones  represent 
approximately  95%  of  all  U.S.  dedicated 
Internet  access  revenues. 

As  is  true  in  network  industries 
generally,  the  value  of  Internet  access  to 
end  users  becomes  greater  as  more  and 
more  end  users  can  easily  be  reached 
through  the  Internet.  The  benefit  that 
one  end  user  derives  from  being  able  to 
communicate  effectively  with  additional 
users  is  known  as  a  "network 
externality."  Under  some  conditions. 


this  network  externality  creates  strong 
incentives  for  IBPs  to  negotiate  efficient 
interconnection  arrangements  between 
one  another.  By  doing  so,  each  IBP  can 
improve  the  quality  and  minimize  the 
cost  of  the  services  it  offers  to  its  own 
customers. 

When  two  IBPs  are  comparable  in 
size,  they  are  likely  to  be  in  position  of 
rough  parity  with  one  another  in 
negotiating  interconnection 
arrangements.  A  substantial  size 
disparity  between  IBPs,  however,  may 
alter  the  bargaining  leverage  between 
those  IBPs.  In  this  context,  the  smaller 
IBP  may  suffer  greater  harm  than  the 
larger  IBP  from  a  failure  to  achieve 
interconnection,  since  that  failure 
would  adversely  affect  the  cost  and 
quality  of  a  larger  proportion  of  the 
communications  of  the  smaller  IBP's 
customers  than  of  the  commimications 
of  the  larger  IBP's  customers.  In  an 
extreme  case,  when  a  IBP  grows  to  a 
point  at  which  it  controls  a  substantial 
share  of  the  total  Internet  end  user  base 
and  its  size  greatly  exceeds  that  of  any 
other  network,  the  dominant  IBP  may  be 
able  to  "tip"  the  market.  By  degrading 
the  quality  or  increasing  the  price  of 
interconnection  with  smaller  networks 
it  can  obtain  advantages  in  attracting 
customers  to  its  network.  Customers 
will  recognize  that  they  can 
communicate  more  effectively  with  a 
larger  number  of  other  end  users  if  they 
are  on  the  largest  network,  and  this 
effect  feeds  upon  itself  and  becomes 
more  powerful  as  larger  numbers  of 
customers  choose  the  largest  network. 
Faced  with  a  reduction  of  quality  or  an 
increase  in  the  cost  of  interconnection 
with  the  dominant  IBP,  rivals  may  be 
unable  to  compete  on  a  long-term  basis 
and  may  exit  the  market,  ff  rivals  decide 
to  pass  on  these  costs,  users  of 
connectivity  will  respond  by  selecting 
the  dominant  network  as  their  provider. 
Once  this  occius,  restoring  the  market  to 
a  competitive  state  could  require 
extraordinary  means,  including  some 
form  of  government  regulation. 

Given  UUNet's  current  position  in  the 
IBP  market,  a  significant  increase  in 
UUNet's  size  relative  to  other  IBPs 
would  create  an  imacceptable  risk  of 
anticompetitive  behavior.  UUNet  might 
be  able  to  charge  higher  prices  for 
interconnection  to  another  IBP,  convert 
non-paying  IBPs  to  paying  IBPs,  avoid 
giving  better  prices  to  small  IBPs,  or 
lower  the  quality  of  interconnection  to 
the  smaller  IBPs,  increasing  the 
likelihood  of  a  "tipping"  of  the  Internet 
backbone  market  towards  monopoly. 

Entry  into  the  Tier  1  Internet 
backbone  services  market  would  not  be 
timely,  likely,  or  sufficient  to  remedy 
the  proposed  merger's  likely 


anticompetitive  harm.  Entry  barriers  are 
already  high,  and  the  proposed 
transaction  will  raise  barriers  to  entry 
even  higher.  Entry  sufficient  to  offer  a 
significant  competitive  constraint  on  the 
provision  of  connectivity  by  Tier  1  IBPs 
requires  substantial  time  and  enormous 
simis  of  capital  to  build  a  network  of 
sufficient  size  and  capacity  to  attract  the 
relevant  base  of  customers,  and  to 
attract  and  retain  the  scarce,  highly 
skilled  technical  personnel  required  for 
its  operations.  Through  this  transaction, 
UUNET/Intermedia  would  enhance  its 
ability  to  control  and  inhibit  successful 
entry  by  refusing  to  interconnect  with 
new  entrants  or  by  limiting  those 
connections  in  order  to  control  the 
growth  of  its  rivals.  By  degrading  the 
quality  of  intercoimection  and  raising 
its  rivals'  costs,  UUNET/Intermedia 
would  further  prevent  entry  and 
expansion  by  other  IBPs.  Moreover, 
through  its  control  of  public 
interconnection  facilities  (e.g.,  MAE- 
East,  MAE-West)  and  its  refusal  to 
upgrade  these  facilities,  UUNET  would 
be  able  to  limit  opportunities  for 
existing  rivals  and  new  entrants  to  build 
their  traffic  volumes  through  public 
peering. 

For  tnese  reasons,  the  United  States 
concluded  that  the  WorldCom/ 
Intermedia  merger  as  proposed  may 
substantially  lessen  competition  in 
violation  of  Section  7  of  the  Clayton 
Act,  in  the  market  for  the  provision  of 
Internet  connectivity  by  Tier  1  IBPs. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

A.  Divestiture  Requirement 

The  proposed  Final  Judgment  will 
preserve  competition  in  the  market  for 
the  provision  of  Internet  connectivity- by 
Tier  1  IBPs  by  limiting  UUNET's 
increase  in  its  control  over  Internet 
traffic.  Section  TV  of  the  proposed  Final 
Judgment  requires  WorldCom,  within 
one  hundred  eighty  (180)  calendar  days 
from  the  closing  of  WorldCom's 
underlying  acquisition  of  Intermedia,  to 
divest  all  of  the  Intermedia  assets, 
except  for  the  voting  interest  in  Digex, 
as  an  ongoing,  viable  business  to  an 
acquirer  acceptable  to  the  United  States. 
Thus,  although  the  proposed  Final 
Judgment  permits  WorldCom  to  retain 
Intermedia's  interest  in  Digex,  it 
prohibits  UUNET  from  acquiring 
Intermedia's  Internet  backbone 
connectivity  network,  business, 
customer  relationships  and  traffic. 

Through  the  sale  of  Intermedia  assets, 
the  proposed  Final  Judgment's 
prohibitions  will  help  to  prevent 
UUNET  from  increasing  its  level  of 
customer  traffic  relative  to  other  Tier  1 
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IBPs  and  thus  will  help  to  preserve 
competition.  Absent  these  prohibitions, 
the  likely  result  of  a  combined 
WorldCom  and  Intermedia  would  be 
higher  prices  and  lower  output  than 
there  otherwise  would  be  for 
connectivity  to  Tier  1  IBPs.  As 
discussed  above,  Digex  is  primarily 
provider  of  managed  web-hosting 
services. 

Intermedia  and  Digex  currently 
operate  as  independent  companies  with 
virtually  no  shared  employees. 
Intermedia  has  a  controlling  voting 
interest  in  Digex  which  it  will  transfer 
to  WorldCom.  The  entity  that  currently 
constitutes  Intermedia,  which  includes 
the  Internet  backbone  provider  business, 
will  be  divested  as  a  whole.  The 
proposed  Final  Judgment,  along  with 
the  Hold  Separate  Stipulation  and 
proposed  Order,  ensures  that  the 
Intermedia  assets  and  businesses  are 
maintained  wholly  separate  £rom 
WorldCom  pending  both  the  closing  of 
the  WorldCom-Intermedia  merger  and 
the  divestiture  of  Intermedia  to  a 
qualified  buyer.  Section  XI  of  the 
proposed  Final  Judgment  prohibits 
WorldCom  from  reacquiring  any  part  of 
the  divested  Intermedia  assets  during 
the  ten  year  term  of  the  decree.  In  the 
Event  that  WorldCom  has  not  completed 
the  divestiture  within  the  specified  time 
period,  including  possible  extension 
pursuant  to  Section  IV(A),  Section  V 
provides  for  the  appointment  of  a 
trustee  who  shall  have  the  power  and 
authority  to  accomplish  the  divestitive. 

B.  Other  Decree  Provisions 

In  order  to  monitor  and  ensure 
compliance  with  the  Final  Judgment, 
Section  DC  reqiures  periodic  affidavits 
on  the  fact  and  manner  of  defendants' 
compliance  with  divestitiire  and  the 
Final  Judgment.  Section  X  gives  the 
United  States  various  rights,  including 
the  ability  to  inspect  the  defendant's 
records,  to  conduct  interviews  and  to 
take  sworn  testimony  of  the  defendant's 
officers,  directors,  employees  and 
agents,  and  to  require  defendants  to 
submit  written  reports.  These  rights  are 
subject  to  legally  recognized  privileges, 
and  any  information  the  United  States 
obtains  using  these  powers  is  protected 
by  specified  confidentiality  obligations. 

The  Court  retains  jurisdictions  under 
Section  XII,  and  Section  XIII  provides 
that  the  proposed  Final  Judgment  will 
expire  on  the  tenth  anniversary  of  the 
date  of  its  entry,  unless  extended  by  the 
Court. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15. 
U.S.C.  §  15,  provides  diat  any  person 


who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  courts  to 
recover  three  times  the  damages  a 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against  the 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  defendants 
have  stipidated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  United  States, 
which  remains  free  to  withdraw  its 
consent  to  the  proposed  Final  Judgment 
at  any  time  prior  to  entry.  The 
conmxents  and  the  responses  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Donald  J.  Russell,  Chief, 
Telecommunications  Task  Force,  United 
States  Department  of  Justice,  Antitrust 
Division,  1401  H  Street,  NW.,  Suite 
8000,  Washington,  DC  20530. 

Xhe  proposed  Final  Judgment 
provides  in  Section  XII  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  to 
carry  out  or  construe  the  Final 
Judgment,  to  modify  any  of  its 
provisions,  to  enforce  compliance,  and 
to  punish  any  violations  of  its 
provisions. 


VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  seeking  an  injunction  to 
block  consummation  of  the  WorldCom/ 
Intermedia  merger  and  a  full  trial  on  the 
merits.  The  United  States  is  satisfied, 
however,  that  the  divestiture  of 
Intermedia  as  an  ongoing  business  and 
other  relief  contained  in  the  proposed 
Final  Judgment  will  preserve 
competition  in  the  market  for  the 
provision  of  Internet  connectivity  by 
Tier  1  IBPs.  This  proposed  Final 
Judgment  will  also  avoid  the  substantial 
costs  and  uncertainty  of  a  full  trial  on 
the  merits  on  the  violations  alleged  in 
the  Complaint.  Therefore,  the  United 
States  believes  that  there  is  no  reason 
under  the  antitrust  laws  to  proceed  with 
further  litigation  if  Intermedia  is  sold  in 
the  manner  required  by  the  proposed 
Final  Judgment. 

Vn.  standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider: 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  £rom  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  fitjm  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e)  (emphasis  added).  As 
the  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient,  and  whether 
the  decree  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft, 
56  F.3d  1448, 1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "[t]he 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
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less  costly  settlement  through  the 
consent  decree  process."  ^  Rather, 

[ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Case. 
(CCH)  H  61,508,  at  71,980  (W.D.  Mo. 
1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
imrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  v.  BNS,  Inc.,  858  F.2d  456,  462 
(9th  Cir.  1988)  (citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.  1981);  see  also  Microsoft,  56  F.Sd  at 
1460-62.  Precedent  requires  that 

the  bali^icing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  fi«e  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A> 


»119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interesfdetermination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  §  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  lielieves 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463.  93d 
Cong.  2d  Sess.  8-9  (1974),  reprinted  in  U.S.CCA.N 
6535,  6538. 

*  Bechtel.  648  F.2d  at  666  (emphasis  added);  see 
BNS,  858  F.2d  at  463;  United  States  v.  National 
Broadcasting  Co..  449  F.  Supp.  1127, 1143  (CD. 
Cal.  1978);  Gillettee,  406  F.  Supp.  At  716.  See  also 
Microsoft,  56  F.3d  at  1461  (whether  "the  remedies 
(obtained  in  the  decree  are]  so  inconsonant  with  the 
allegations  charged  as  to  fril  outside  of  the  'reaches 
of  the  public  interest' "). 


proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.' "  United  States  v.  American 
Tel.  &■  Tel  Co.,  552  F.  Supp.  131, 151 
(D.D.C.  1982),  affd  sub  nom.,  Maryland 
v.  United  States.  460  U.S.  1001  (1983) 
(quoting  Gillette  Co.,  406  F.  Supp.  at 
716);  United  States  v.  Alcan  Aluminum, 
Ltd.,  605  F.  Supp.  619,  622  (W.D.  Ky. 
1985). 

Moreover,  the  coiul's  role  under  the 
Tunney  Act  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
Complaint,  and  does  not  authorize  the 
court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Since  "[t]he  court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutional  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
the  court  "is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  pursue.  Id. 

Vm.  Determinative  Documents 

There  are  not  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 
Consequently,  the  United  State  has  not 
attached  any  such  materials  to  proposed 
Final  Judgment. 
Dated:  December  21,  2000, 

Respectfully  submitted, 
Donald  ].  Russell. 
Chief. 

A.  Douglas  Melamed, 
Acting  Assistant  Attorney  General. 
Constance  K.  Robinson, 
Director  of  Operations  and  Merger 
Enforcement. 

David  F.  Smutny  (DC  Bar  No.  435714), 
J.  Parker  Erkmann. 

Lorenzo  McRae  II,  * 

Trial  Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division. 

Telecommunications  Task  Force,  1401  H. 
Street,  N.W.,  Suite  8000,  Washington,  D.C. 
20530(202)  514-5621. 

Certificate  of  Service 

I  hereby  certify  that  copies  of  the 
foregoing  Competitive  Impact  Statement 
was  served,  as  indicated  below,  this  21st 
day  of  December,  2000  upon  each  of  the 
parties  listed  below: 
Charles  F.  Rule,  Esq.  (BY  HAND), 
Covington  &  Biu-ling,  1201 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20004-2401,  (202) 


662-5119,  Counsel  for  WorldCom, 
Inc. 
Brad  E.  Mutschelknaus,  Esq.  (BY 
HAND),  Kelley  Drye  &  Warren,  LLP, 
1200  19th  Street.  N.W.,  Suite  500, 
Washington,  DC  20036.  (202)  955- 
#9600,  Counsel  for  Intermedia 
Communications,  Inc. 

David  F.  Smutny, 
Counsel  for  Plaintiff. 

(FR  Doc.  01-928  Filed  1-11-01;  8:45  am] 
BOIMO  CODE  4410-11-M 


DEPARTME^f^  OF  JUSTICE 

Federal  Bureau  of  Investigation, 
Justice. 

Meeting  of  the  Compact  Council  for  ttie 
National  Crime  Prevention  and  Privacy 
Compact 

AGENCY:  Federal  Bureau  of 
Investigation,  Justice. 
ACTION:  Meeting  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the  Compact 
Coimcil  created  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact).  Thus  far,  the  federal 
government  and  eight  states  are  parties 
to  the  Compact  which  governs  the 
exchange  of  criminal  history  records  for 
licensing,  employment,  and  similar 
purposes.  The  Compact  also  provides  a 
legal  fi^mework  for  the  establishment  of 
a  cooperative  Federal-state  system  to 
exchange  such  records. 

The  meeting  will  be  a  strategic 
plcinning  session  to  devise  short  and 
long  term  goals  and  to  define  the 
mission  statement  of  the  Compact 
Council. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  with  the 
Compact  Council  or  wishing  to  address 
this  session  of  the  Compact  Coimcil 
should  notify  Ms.  Cathy  L.  Morrison  at 
(304)  625-2736,  at  least  24  hours  prior 
to  tJie  start  of  the  session.  The 
notification  should  contain  the 
requestor's  name  and  corporate 
designation,  consimier  affiliation,  or 
government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  Requestors  will 
ordinarily  be  allowed  not  more  than  15 
minutes  to  present  a  topic. 
DATES  AND  TIMES:  The  Compact  Council 
will  meet  in  open  session  fi-om  9  a.m. 
until  5  p.m.  on  February  13,  2001. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  Uptown  Albuquerque, 
2600  Louisiana  Boulevard,  N.E., 
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Albuquerque,  New  Mexico,  telephone 
(505) 881-0000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  may  be  addressed  to  Ms.  Cathy 
L.  Morrison,  Management  Analyst, 
Programs  Development  Section,  CJIS 
Division,  FBI,  1000  Custer  Hollow  RoaS, 
Clarksburg,  West  Virginia  26306-0147, 
telephone  (304)  625-2736,  facsimile 
(304)  625-5388. 

Dated:  January  4,  2001. 
Thomas  E.  Bush,  m. 

Section  Chief.  Programs  Development 
Section,  Federal  Bureau  of  Investigation. 
IFR  Doc.  01-1071  Filed  1-11-01;  8:45  am) 

BILLING  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Sunshine  Act  Notice;  Public 
Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act  (Public  Law,94-409)  [5 
U.S.C.  Section  552b]. 

AGENCY  HOUMNG  MEETING:  Department  of 
Justice,  United  States  Parole 
Commission. 

TIME  AND  DATE:  9:30  a.m..  Wednesday, 
January  17,2001. 

PLACE:  5550  Friendship  Blvd.,  Fourth 
Floor,  Chevy  Chase.  MD  20815. 

STATliS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

The  following  matters  have  been 
placed  on  the  agenda  for  the  open 
Parole  Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Conunissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Adoption  of  Ride  for  attorney 
qualifications  for  District  of  Columbia 
Code  cases  similar  to  Rule  adopted  for 
federal  cases  at  28  CFR  §  2.61. 

4.  Adoption  of  Final  Version  of  the 
U.S.  Parole  Commission  Rules  and 
Procedures  Manual. 

AGENCY  CONTACT:  Sam  Robertson.  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  January  9,  2001. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  01-1160  Filed  1-10-01;  10:55  am] 
MLLMQ  COOC  4410-31-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Sunshirw  Act  Meeting,  Public 
Announcement 

Pursuant  TaThe  Government  In  the 
Sunshine  Act  (Public  Law  94-409)  [5 
U.S.C.  Section  552bl. 
AGENCY  HOLDING  MEETING:  Department  of 
Justice,  United  States  Parole 
Commission. 

DATE  AND  TIME:  10:30  a.m.,  Wednesday, 
January  17,  2001. 

PLACE:  U.S.  Parole  Commission,  5550 
Friendship  Boulevard,  4th  Floor,  Chevy 
Chase,  Maryland  20815. 
STATUS:  Closed — Meeting. 

MATTERS  CONSIDERED: 

The  following  matter  will  be 
considered  diu-ing  the  closed  portion  of 
the  Commission's  Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  one  case  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  CFR  2.27.  This  case 
was  originally  heard  by  an  examiner 
panel  wherein  inmates  of  Federal 
prisons  have  applied  for  parole  and  are 
contesting  revocation  of  parole  or 
mandatory  release. 

AGENCY  contact:  Sam  Robertson,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated  January  9,  2001. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  01-1161  Filed  1-10-01;  11:08  am] 

BILUNG  CODE  441»-31-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
following  information  collections:  (1) 
Maintenance  of  Receipts  for  Benefits 
Paid  by  a  Coal  Mine  Operator  (CM-200); 
(2)  Claim  for  Reimbursement-Assisted 
Reemployment  (CA-2231);  and  (3) 
Vehicle  Mechanical  Inspection  Report 
for  Transportation  Subject  to 
Department  of  Transportation 
Requirements  (WH-514)  and  Vehicle 
Mechanical  Inspection  Report  for 
Transportation  Subject  to  Department  of 
Labor  Safety  Standards  (WH-514a). 
Copies  of  the  proposed  information 
collection  request^  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
March  13.  2001. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202) 
693-1451. 

SUPPLEMENTARY  INFORMATION: 

Maintenance  of  Receipt  for  Benefits 
Paid  by  a  Coal  Mine  Operator  (CM-200) 

/.  Background 

The  Office  of  Worker's  Compensation 
Programs  (OWCP)  administers  the 
Federal  Black  Lung  Benefits  Act 
(FBLBA).  Under  20  CFR  725.531,  self- 
insured  coal  mine  operators  or 
insurance  carriers  must  maintain 
receipts  for  black  limg  benefits 
pajmients  made  for  five  years  after  the 
date  on  which  the  receipt  was  executed. 
This  requirement  is  designated  as  CM- 
200,  Maintenance  of  Receipts  for 
Beaefits  Paid  by  A  Coal  Mine  Operator. 
There  is  no  form  or  format  for  the 
receipts;  a  cancelled  check  will  satisfy 
the  requirement. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  . 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  for  this 
Information  collection  in  order  that  coal 
mine  operators  and  insurers  can  provide 
evidence,  as  necessary,  that  payment  to 
claimants  has  been  made  and  received. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
.  Administration. 

Title:  Maintenance  of  Receipts  for 
Benefits  Paid  by  a  Coal  Mine  Operator. 

OMB  Number:  1215-0124. 

Affected  Public:  Business  of  other  for- 
profit  institutions;  State,  Local,  or  Tribal 
Government. 

Recordkeeping:  On  occasion. 

No.  of  Respondents:  140. 

No  of  Responses:  140. 

Estimated  Total  Burden  Hours:  1. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Claim  for  Reimbursement-Assisted 
Reemployment  (CA-2231) 

/.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA).  Section  8104(a)  of  the  Act 
provides  vocational  rehabilitation 
services  to  eligible  injured  Federal 
employees  which  are  paid  from  the 
Employees'  Compensation  Fund. 
Audiority  has  been  granted  to  provide 
amounts  from  the  fund  to  reimburse  the 
employer  for  a  portion  of  the  salary  of 
reemployed  disabled  Federal  workers. 
The  information  collected  on  the  Form 
CA-2231  is  used  to  facilitate  prompt 
reimbursement  to  certain  employers 
who  employ  such  workers. 

U.  Review  Focus 


The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect 
information  necessary  to  ensure  timely 
and  accurate  payments  to  eligible 
employers  for  reimbursement  claims. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Reimbursement- 
Assisted  Reemployment. 

OMB  Number:  1215-0178. 

Agency  Number:  CA-2231. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  government;  State,  local  or 
Tribal  government. 

Total  Respondents:  20. 

Total  Responses:  80. 

Average  Time  per  Response:  Vz  hour. 

Estimated  Total  Burden  Hours:  40. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $29.60. 

Vehicle  Mechanical  Inspection  Report 
for  Transportation  Subject  to 
Department  of  Transportation 
Requirements  (WH-514);  Vehicle 
Mechanical  Inspection  Report  for 
Transportation  Subject  to  Department 
of  Labor  Safety  Standards  (WH-514a) 

/.  Background 

Section  401  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA)  requires  that  farm  labor 
contractor,  agricultural  employers,  or 
agricultural  associations  who  use  any 
vehicle  to  transport  a  migrant  or 
seasonal  agricultural  worker,  ensure  that 
such  vehicle  conforms  to  vehicle  safety 
standards  prescribed  by  MSPA  and 
other  applicable  Federal  and  State  safety 
standards.  The  use  of  forms  WH-514 
and  WH-514a  enable  an  applicant  to 
verify  to  the  Department  or  appropriate 
State  agency  that  the  vehicles  used  to 
transport  such  workers  meet  these  safety 
standards.  The  WH-514  is  used  to  verify 


that  Department  of  Transportation  safety 
standards  are  set  for  all  vehicles  other 
than  passenger  automobiles  or  station 
wagons,  and  the  WH-514a  is  used  to 
verify  that  Department  of  Labor  safety 
standards  are  met  for  all  vehicles 
including  passenger  automobiles  or 
station  wagons. 

U.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect 
information  in  order  to  verify  that  farm 
labor  contractors,  agricultural 
employers,  and  agricultural  associations 
have  complied  with  the  applicable 
safety  standards. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards     • 
Administration. 

Title:  Vehicle  Mechanical  Inspection 
Report  for  Transportation  Subject  to 
Department  of  Transportation 
Requirements  (WH-514);  Vehicle 
Mechanical  Inspection  Report  for 
Transportation  Subject  to  Department  of 
Labor  Safety  Standards  (WH-514a). 

OMB  Number:  1215-0036. 

Agency  Numbers:  WH-514.  WH- 
514a. 

Affected  Public:  Business  or  other  for- 
profit;  Farms. 

Total  Respondents:  1,200. 

Total  Responses:  3,600. 

Average  Time  per  Response:  5  min. 

Estimated  Total  Burden  Hours:  300. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $165,600. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
iaformation  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  8,  2001. 
Margaret  J.  Sherrill, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  01-1044  Filed  1-11-01;  8:45  am] 
BIUMG  COOe  4510-27-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 


in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docmnent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None. 
Volume  n 

None. 

Volume  III 
None. 


Volume  IV 

None. 
Volume  V 

None. 
Volume  VI 

None. 
Volume  Vn 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Librmes  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  siue  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  4th  day  of 
January  2001. 

Carl  |.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  01-730  Filed  1-11-01;  8:45  am] 

BIUJNQ  COOE  4610-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
l-eadership  initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
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Initiatives  Advisory  Panel  (Creative 
Communities  Initiative  section)  to  the 
National  Council  on  the  Arts  will  be 
held  from  January  29-31,  2001  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  2000,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
Michael  McLaughlin,  Coordinator, 
Millennium  &  Leadership  Initiatives, 
National  Endowment  for  the  Arts, 
Washington,  DC.  20506,  or  call  202/ 
682-5457. 

Dated:  January  9,  2001. 
Kathy  Plowitz-Worden. 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  01-1118  Filed  1-11-01;  8:45  am] 

MLUNO  COOE  7537-01-U 


NATIONAL  SCIENCE  FOUNDATION 

information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

agency:  National  Science  Foundation. 
ACnON:  Notice. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foimdation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  information  collection. 
DATES:  NSF  should  receive  comments 
within  60  days  from  the  date  of  this 
notice's  publication. 
ADDRESSES:  Submit  written  comments 
to  Anita  Eisenstadt,  Assistant  General 
Counsel,  through  surface  mail  (National 
Science  Foimdation,  4201  Wilson 
Boulevard.  Room  1265.  Arlington, 
Virginia  22230);  e:mail 
(aeisenst@nsf.gov)  or  fax  (703-292- 
9041). 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
or  write  Anita  Eisenstadt.  Assistant 
General  Counsel,  at  the  National 


Science  Foundation.  4201  Wilson 
Boulevard.  Room  1265.  Arlington. 
Virginia  22230;  call  (703)  292-8060.  or 
send  e:mail  to  aeisenst@nsf.gov. 
SUPPLEMENTARY  INFORMATION: 

Title  ofCk)llection:  Antarctic 
emergency  response  plan  and 
environmental  protection  information. 

Abstract:  The  NSF.  pursuant  to  the 
Antarctic  Conservation  Act  of  1978  (16 
U.S.C.  2401  et  seq.)  ("ACA")  regulates 
certain  non-governmental  activities  in 
Antarctica.  The  ACA  was  amended  in 
1996  by  the  Antarctic  Science.  Tourism, 
and  Conservation  Act.  On  Jime  4. 1998. 
NSF  published  a  proposed  rule  in  the 
Federal  Register  (63  FR  30438)  to 
implement  certain  of  these  statutory 
amendments.  The  proposed  rule  would 
require  non-governmental  Antarctic 
expeditions  using  non-U.S.  flagged 
vessels  to  ensure  that  the  vessel  owner 
has  an  emergency  response  plan.  The 
proposed  rule  would  also  require 
persons  organizing  a  non-govemmental 
expedition  to  provide  expedition 
members  with  information  on  their 
environmental  protection  obligations 
under  the  Antarctic  Conservation  Act. 
The  notice  of  proposed  rule  stated  that 
the  rule  was  not  subject  to  the 
Paperwork  Reduction  Act  because  of  the 
small  number  of  U.S.  operators  subject 
to  the  rule.  Based  upon  comments 
received  on  the  proposed  rule  and  the 
slight  increase  in  applicable  tour 
operators.  NSF  has  determined  that  it 
will  issue  this  information  collection 
notice  to  satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995.  prior 
to  issuing  the  final  rule. 

Expected  Respondents.  Respondents 
may  include  non-profit  organizations 
and  small  and  large  businesses.  The 
majority  of  respondents  are  anticipated 
to  be  U.S.  tour  operators,  currently 
estimated  to  number  twelve. 

Burden  on  the  Public.  The  Foundation 
estimates  that  a  one-time  paperwork  and 
recordkeeping  burden  of  40  hours  or 
less,  at  a  cost  of  $500  to  $1400  per 
respondent,  will  result  from  the 
emergency  response  plan  requirement 
contained  in  the  proposed  rule. 
Presently,  all  respondents  have  been 
providing  expedition  members  with  a 
copy  of  the  Guidance  for  Visitors  to  the 
Antarctic  (prepared  and  adopted  at  the 
Eighteenth  Antarctic  Treaty 
Consultative  Meeting  as 
Recommendation  XVIII-1).  Because  this 
Antarctic  Treaty  System  document 
satisfies  the  environmental  protection 
information  requirements  of  the 
proposed  rule,  no  additional  burden 
shall  result  from  the  environmental 
information  requirements  in  the 
proposed  rule. 


Dated:  January  8,  2001. 
Lawrence  Rudolph, 

General  Counsel. 

|FR  Doc.  01-1072  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  7556-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

interest  Assumption  for  Determining 
Variable-Rate  Premium;  interest  on 
l^te  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Wltfidravvai 
Liability;  interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACnON:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  January  2001 .  The  interest 
assiunptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  February  2001.  The  interest  rates  for 
late  premium  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  imder  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  first  quarter 
(January  through  March)  of  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 


2944 


Federal  Register /Vol.  66,  No.  9 /Friday.  January  12,  2001 /Notices 


of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (ciirrently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premiiun  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assimied  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  January  2001  is  4.67  percent  (i.e.,  85 
percent  of  the  5.49  percent  yield  figure 
for  December  2000). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
pajrment  years  beginning  between 
February  2000  and  January  2001. 


For  premium  payment  years 
beginning  in: 


The  assumed 
interest  rate  is: 


Febnjary  2000  ... 

March  2000 

lApril  2000  

May  2000 

June  2000 

July  2000  

August  2000  

September  2000 

October  2000 

November  2000  . 
December  2000  . 
January  2001  


5.64 
5.30 
5.14 
4.97 
5.23 
5.04 
4.97 
4.86 
4.96 
4.93 
4.91 
4.67 


Late  Premium  Payments; 
Underpayments  and  Overpajrments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Pajrment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
2001.  as  announced  by  the  IRS,  is  9 
percent. 

The  following  table  lists  the  late 
pajrment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From 

Through 

Interest  rate 
(percent) 

10/1/94 

3/31/95 

9 

4/1/95  

6/30/95 

10 

7/1/95  

3/31/96 

9 

4/1/96  

6/30/96 

8 

7/1/96 

3/31/98 

9 

4/1/98 

12/31/98 

8 

1/1/99 

3/31/99 

7 

4/1/99 

3/31AX) 

8 

4/1/00 

3/31/01 

9 

Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  (January  through  March)  of  2001 
(i.e.,  the  rate  reported  for  December  15, 
2000)  is  9.50  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Interest  rate 
(percent) 

1/1/95 

3/31/95 

8.50 

4/1/95  „ 

9/30/95 

9.00 

10/1/95 

3/31/96 

8.75 

4/1/96 

6/30/97 

8.25 

7/1/97 

12/31/98 

8.50 

1/1/99  

9/30/99 

7.75 

10/1/99 

12/31/99 

8.25 

1/1/00  

3/31/00 

8.50 

4/1/00 

6/30/00 

8.75 

7/1/00 

3/31/01 

9.50 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assiunptions 
applicable  to  valuation  dates  in 
February  2001  under  part  4044  are 


contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  5th  day 
of  January  2001. 
David  M.  Strauss 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  01-1024  Filed  1-11-01:  8:45  am) 

BILUNO  CODE  TTOB-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27335] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  a&  Amended 
("Act") 

January  5,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  30,  2001,  to  the  Secretary, 
Securities  and  Exchange  Commissionr 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  January  30.  2001 ,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Alli^nt  Energy  Corporation,  et  al.  (70- 
9455) 

Alliant  Energy  Corporation  ("Alliant 
Energy"),  a  registered  holding  company, 
its  wholly  owned  nonutility  subsidiary, 
Alliant  Energy  Resources,  Inc.  ("AER"), 
both  of  222  West  Washington  Avenue, 
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Madison,  Wisconsin  53703,  have  filed 
with  this  Commission  a  post-effective 
amendment  imder  sections  6(a),  7,  9(a), 
10, 12(b)  and  32(h)  of  the  Act  and  rules 
45,  53  and  54  to  an  application- 
declaration  previously  filed  imder  the 
Act. 

Alliant  Energy's  public  utility 
subsidiaries  are  Wisconsin  Power  and 
Light  Company,  South  Beloit  Water,  Gas 
&  Electric  Company,  Interstate  Power 
Company  and  ^S  Utilities  Inc. 
Together,  these  companies  provide 
public  utility  se^ce  to  approximately 
919,000  electric  and  393,000  retail  gas 
customers  in  parts  of  Wisconsin,  Iowa, 
Minnesota  and  Illinois.  AER  serves  as 
the  holding  company  for  most  of  Alliant 
Energy's  nonutility  subsidiaries  and 
investments. 

By  order  dated  August  26,  1999  in 
this  proceeding  (HCAR  No.  27069) 
("Financing  Order"),  Alliant  Energy  and 
AER  were  authorized  to  engage  in  a 
program  of  external  and  intrasystem 
financing  and  other  related  transactions 
for  the  period  through  December  31, 
2001  ("Authorization  Period").  1  Among 
other  specific  approvals  granted  under 
the  Financing  Order,  the  Commission 
authorized  Alliant  Energy  to  enter  into 
guarantees,  obtain  letters  of  credit,  enter 
into  expense  agreements  or  otherwise 
provide  credit  support  (collectively, 
"Guarantees")  with  respect  to  the 
obligations  of  any  of  its  utility  or 
nonutility  subsidiaries  (collectively, 
"Subsidiaries")  as  may  be  appropriate  to 
enable  any  Subsidiary  to  carry  on  in  the 
ordinary  course  of  business,  in  an 
aggregate  amoimt  not  to  exceed  $600 
million  outstanding  at  any  one  time.^ 

The  Commission  also  authorized  AER 
or  any  present  or  future  nonutility 
subsidiary  ("Nonutility  Subsidiary")  of 
AER  to  acquire  or  construct  in  one  or 
more  transactions  nonutility  energy 
assets  in  the  United  States,  including 
natural  gas  production,  gathering, 
processing,  storage  and  transportation 
facilities  and  equipment,  liquid  oil 
reserves  and  storage  facilities  and 
associated  facilities  (collectively, 
"Energy  Assets"),  that  would  be 
incidental  to  the  oil  and  gas  exploration 
and  production  and  energy  marketing, 
brokering  and  trading  operations  of 


>  On  February  4,  2000,  the  Commission  issued  a 
supplemental  order  clarifying  the  terms  of  the 
Financing  Order  as  it  relates  to  the  detennination 
of  the  interest  rate  on  notes  issued  or  guaranteed  by 
Hlliant  Energy.  See  Alliant  Energy  Corp.,  et  al.. 
Holding  Co.  Act  Release  No.  27130. 

2  The  Guarantees  authorized  in  this  proceeding 
are  separate  from  and  in  addition  to  guarantees 
provided  by  Alliant  Energy  in  accordance  with 
terms  of  the  Commission's  order  dated  December 
18, 1998  (Holding  Co.  Act  Release  No.  26956)  in 
SEC  File  No.  70-9317,  which  primarily  support 
AER's  commercial  paper  program. 


AER's  subsidiaries.  Nonutility 
Subsidiaries  were  authorized  to  invest 
up  to  $125  million  in  Energy  Assets 
during  the  Authorization  Period  or  in 
the  equity  securities  of  existing  or  new 
companies  substantially  all  of  whose 
physical  properties  consist  or  would 
consist  of  Energy  Assets. 

Also  in  the  Financing  Order,  the 
Commission  authorized  Alliant  Energy 
and  any  of  its  Nonutility  Subsidiaries, 
including  AER,  to  acquire  the  equity 
securities  of  one  or  more  entities 
("Financing  Subsidiaries")  organized 
specifically  for  the  purpose  of 
facilitating  the  fiinancing  of  the  activities 
of  the  Nonutility  Subsidiaries,  but 
reserved  jurisdiction  over  the  transfer  of 
the  proceeds  of  any  financing  by  a 
Financing  Subsidiary  to  Alliant  Energy, 
pending  completion  of  the  record. 

Alliant  Energy  and  AER,  on  behalf  of 
itself  and  its  respective  direct  and 
indirect  Nonutility  Subsidiaries  (many 
of  which  are  held  by  AER),  request  (1) 
an  increase  fi'om  $600  million  to  $1 
billion  in  the  amount  of  Guarantees 
Alliant  Energy  may  issue  at  any  one 
time,  (2)  authority  to  invest  an 
additional  $220  million  in  Energy 
Assets,  including  gas  and  oil 
exploration  and  production  properties 
in  Canada  as  well  as  the  United  States, 
and  (3)  a  release  of  jurisdiction 
previously  reserved  over  the  transfer  of 
proceeds  of  financing  by  any  Financing 
Subsidiary  to  Alliant  Energy. 

Alliant  Energy  states  that  it  has 
provided  Guarantees  for  obligations  of 
Subsidiaries  in  an  aggregate  principal 
amount  of  $291.8  million.  Applicants 
state  that  as  Alliant  Energy's  nonutility 
operations  continued  to  expand,  Alliant 
Energy  projects  the  need  to  provide 
Guarantees  in  an  aggregate  principal 
amount  up  to  $1  billion  at  any  time 
outstanding.  Alliant  Energy  asserts  that, 
because  of  the  temporary  nature  of  the 
Guarantees  and  the  low  likelihood  that 
it  would  be  called  upon  to  pay 
significant  amounts  under  the 
Guarantees,  it  does  not  believe  that  the 
requested  increase  will  expose  it  or  its 
Subsidiaries  to  improper  risks. 

AER  states  that  two  indirect  wholly 
owned  subsidiaries  of  AER,  Whiting 
Petroleum  Corporation  ("Whiting 
Petroleum")  and  Alliant  Energy 
Industrial  Services,  Inc.,  have  invested 
an  aggregate  of  $106.3  million  in  Energy 
Assets.  AER  anticipates  that  this  level  of 
investment  activity  in  Energy  Assets, 
particularly  by  Whiting  Petroleum's 
acquisition  of  oil  and  gas  production 
properties,  will  continue  for  the 
foreseeable  future.  Accordingly,  during 
the  remainder  of  the  Authorization 
Period,  AER  requests  authorization  to 
invest,  through  Nonutility  Subsidiaries, 


an  additional  $220  million  in  Energy 
Assets  or  in  the  equity  securities  of 
existing  or  new  companies  substantially 
all  of  whose  physical  properties  consist 
or  would  consist  of  Energy  Assets, 
including  oil  and  gas  exploration  and 
production  operations  in  Canada. 

SCANA  Corporation,  et  al.  (70-9533) 

SCANA  Corporation  ("SCANA"),  a 
registered  holding  company,  SCANA's 
public  utility  subsidiary  companies, 
Public  Service  Company  of  North 
Carolina,  Inc.  ("PSNC"),  South  Carolina 
Electric  and  Gas  Company,  South 
Carolina  Generating  Company,  Inc.,  and 
SCANA's  nonutility  subsidiary 
companies,  South  Carolina  Pipeline 
Corporation,  SCANA  Energy  Marketing 
hic,  SCANA  Energy  Trading,  LLC. 
SCANA  Propane  Gas,  Inc.,  SCANA 
Propane  Storage,  Inc.,  Servicecarelnc, 
Primesouth,  Inc.,  Palmark,  Inc., 
Palmetto  Lyme,  LLC,  SCANA  Resources, 
Inc.,  SCANA  Development  Corp., 
SCANA  Petroleum  Resources,  Inc., 
SCANA  Services,  Inc.,  South  Carolina 
Fuel  Company,  Inc.,  SCANA  Public 
Service  Company  LLC,  Cardinal 
Pipeline  Company,  LLC  and  Pine 
Needle  LNG  Company,  LLC,  all  located 
at  1426  Main  Street,  Coliunbia,  South 
Carolina  29201  (collectively, 
"Applicants")  have  filed  a  post-effective 
amendment  under  sections  6(a),  7,  9(a), 

10,  and  12  of  the  Act  and  rules  43,  45, 
53  and  54  under  the  Act.  The 
Conunission  issued  a  notice  of  the 
original  application-declaration  on 
August  31,  1999  (HCAR  No.  27071). 

By  order  dated  February  14,  2000 
(HCAR  No.  27137)  ("Financing  Order"), 
among  other  things,  the  Commission 
authorized  SCANA  through  February 

11,  2003  (the  "Authorization  Period"), 
to  issue  and  sell  common  stock  and 
long-term  debt  up  to  an  aggregate 
amount  of  $1,935  billion  and  PSNC  to 
issue  and  sell  commercial  paper  and 
short-term  debt  up  to  an  aggregate, 
amount  of  $125  million. 

Applicants  now  propose  to  increase: 
(i)  the  amount  of  common  stock  with  no 
par  value  (other  than  for  employee 
benefit  plans  or  stock  piut:hase  and 
dividend  reinvestment  plans)  and  long- 
term  debt  issued  by  SCANA  in  an 
aggregate  principal  amount  not  to 
exceed  $2.45  biUion  and  (ii)  the  amount 
of  commercial  paper  and  short-term 
debt  that  PSNC  is  authorized  to  issue  an 
aggregate  amount  not  to  exceed  $200 
million.^ 

In  addition,  PSNC  proposes  to  issue 
$150  million  in  long-term  debt  through 
the  Authorization  Period.  The  long-term 


'  The  increase  in  short-term  debt  is  required  to 
meet  PSNC's  winter  heating  season  requirements. 
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debt  securities  issued  by  PSNC  would 
be  comprised  of  medium-term  notes 
under  an  indenture  or  institutional  debt. 
Any  long-term  debt  seciuity  would  have 
the  designation,  aggregate  principal 
amount,  maturity  and  interest  rate(s)  or 
methods  of  determining  the  same,  terms 
of  payment  of  interest,  redemption 
provisions,  sinking  fund  terms  and 
other  terms  and  conditions  as  PSNC 
may  determine  at  the  time  of  issuance. 
PSNC  states  it  will  not  issue  any  new 
long-term  debt,  unless  its  outstanding 
long-term  debt  is  rated  "investment 
grade"  by  at  least  one  nationally 
recognized  statistical  rating  agency. 

The  requested  increases  will  remain 
subject  to  the  safeguard  parameters  set 
forth  in  the  Financing  Order  and  the 
order  approving  the  merger  between 
SCANA  and  PSNC  on  February  9,  2000 
(HCAR  No.  27133)  ("Merger  Order"), 
which  include  these  limitations:  (i)  The 
effective  cost  of  money  on  long-term 
debt  securities  will  not  exceed  300  basis 
points  over  comparable  term  U.S. 
Treasury  securities  and  the  effective 
cost  of  money  on  short-term  securities 
will  not  exceed  300  basis  point  over 
comparable  term  London  Interbank 
Offered  Rate;  (ii)  matiuity  of 
indebtedness  will  not  exceed  50  years; 
(iii)  the  underwriting  fees,  commissions, 
or  similar  remuneration  paid  in 
connection  with  the  issue,  sale  or 
distribution  of  a  security  will  not  exceed 
5%  of  the'principal  amount  of  the 
financing;  and  (iv)  at  all  times  during 
the  Authorization  Period,  SCANA's 
common  equity  will  be  at  least  30%  of 
its  consolidated  capitalization. 

The  proceeds  from  the  sale  of 
seciuities  in  external  financing 
transactions  will  be  used  for  general 
corporate  purposes  including:  (i)  The 
financing,  in  part,  of  the  capital 
expenditiu^s  of  the  SCANA  system;  (ii) 
the  financing  of  working  capital 
requirements  of  the  SCANA  system;  (iii) 
the  acquisition,  retirement  or 
redemption  under  rule  42  of  securities 
previously  issued  by  SCANA  or  its 
subsidiaries  without  the  need  for  prior 
Commission  approval;  and  (iv)  other 
lawful  purposes,  including  direct  oj 
indirect  investment  in  companies 
authorized  under  the  Merger  Order  and 
in  companies,  the  acquisition  of  which 
are  permitted  by  rule  58  under  the  Act 
and  exempt  telecommunication 
companies  as  defined  in  section  34  of 
the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McJ'arland, 

Deputy  Secretary. 

(FR  Doc.  01-1007  Filed  1-12-01;  8:45  am] 
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DEPARTMENT  OF  STATE 

(Public  Notica  3536] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Treasure  From  a  Loat  Civilization: 
Ancient  ChinescrUrf  From  Sictiuan" 

DEPARTMENT:  Department  of  State.  . 
acvoh:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.),  Delegation  of  Authority 
No.  234  of  October  1, 1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Treasure 
from  a  Lost  Civilization:  Ancient 
Chinese  Art  frt)m  Sichuan,"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Seattle  Art  Museiun, 
Seattle,  WA,  from  on  or  about  May, 
2001  to  on  or  about  August  2001,  the 
Kimbell  Art  Museum.  Forth  Worth,  TX 
frtim  on  or  about  September  2001  to  on 
or  about  January  2002.  and  the 
Metropolitan  Museum  of  Art,  New  York, 
from  on  or  about  March  2002  to  on  or 
about  June  2002,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  IDepartment  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700.  Washington. 
DC  20547-0001. 


Dated:  January  5.  2001. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 

[FR  D'oc.  01-1084  Filed  1-11-01;  8:45  am] 
BaxmO  CODE  47io-oe-4> 


DEPARTMENT  OF  STATE 

[Public  Notice  3537] 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determinations: 
"Vincent  van  Gogh  and  the  Painters  of 
the  Petn  Boulevard" 

DEPARTMENT:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1. 1999.  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999.  as  amended.  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Vincent  van 
Gogh  and  the  Painters  of  the  Petit 
Boulevard"  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Saint  Louis  Art  Museiun. 
Saint  Louis,  MO,  frt)m  on  or  about 
February  17,  2001,  through  on  or  about 
May  13,  2001,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline 
Caldwell.  Attorney-Adviser.  Office  of 
the  Legal  Adviser.  U.S.  Department  of 
State  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street.  S.W..  Room  700, 
Washington.  D.C.  20547-0001. 

Dated:  January  5,  2001. 

William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 

(FR  Doc.  01-1085  Filed  1-11-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  vtrith  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on 
September  12,  2000  [FR  65.  page  55072). 
No  comments  were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  February  12.  2001,  to: 
Attention  DOT/OST  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Docket  Library,  Room  10102,  725  17th 
Street.  NW.,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  King,  Air  Carrier  Fitness 
Division,  X-56,  Office  of  Aviation 
Analysis;  Office  of  the  Secretary;  US 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0002.  Telephone  (202)  366-2343. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary  (OST). 

Titye;  Aircraft  Accident  Liability 
Insurance. 

OMB  Control  Number:  2106-0030. 

Affected  Public:  All  US  and  foreign 
direct  air  carriers  must  have  accident 
liability  insurance  coverage  to  obtain  or 
exercise  authority  to  operate  aircraft  in 
interstate  or  foreign  service. 

Annual  Estimated  Burden:  2762.5 
hours. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  teclmiques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  E)C  on  January  8, 
2001. 

Michael  Robinson, 

Information  Resource  Management,  United 
States  Department  of  Transportation. 
|FR  Doc.  01-1096  Filed  1-11-01;  8:45  am] 

BiLUNG  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGO08-00-036] 

Houston/Gaiveston  Navigation  Safety 
Advisory  Committee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  and  its  working 
committees  will  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  Houston/Galveston-area 
projects  impacting  safety  on  the 
Houston  Ship  Channel,  and  various 
other  navigation  safety  matters  in  the 
Houston/Galveston  area.  All  meetings 
will  be  open  to  the  public. 
DATES:  The  next  meeting  of  HOGANSAG 
will  be  held  on  Thursday,  January  25, 
2001  frt>m  9  a.m.  to  approximately  12 
p.m.  The  meeting  of  the  Committee's 
working  groups  will  be  held  on 
Thursday,  January  11,  2001  at  9  a.m. 
ADDRESSES:  The  full  Committee  meeting 
will  be  held  in  the  boardroom  of  the" 
Port  of  Houston  Authority.  The  Port 
building  is  located  at  111  East  Loop 
North,  Houston,  Texas.  The  working 
group  meeting  will  be  held  in  the  offices 
of  the  Galveston/Texas  City  Pilots,  1301 
Pelican  Island  No.  2,  Galveston,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Wayne  Gusman,  Executive 
Director  of  HOGANSAC.  telephone 
(713)  671-5199,  or  Commander  Peter 
Simons,  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  the  Meetings 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC) 

The  tentative  agenda  includes  the 
following: 

(1)  Opening  remarks  by  the 
Committee  Sponsor  (RADM  Pluta)  (or 
the  Committee  Sponsor's 
representative),  Executive  Director 
(CAPT  Gusman)  and  Chairman  (Tim 
Leitzell). 

(2)  Approval  of  the  September  12. 
2000  minutes. 


(3)  Old  Business 

(a)  Dredging  projects. 

(b)  Barge  lanes. 

(c)  Electronic  navigation. 

(d)  AtoN  Knockdown  Working  Group. 

(e)  Facility  Information  Guide. 

(f)  Recreational  boater  education 
initiative. 

(4)  New  Business. 

(a)  State  of  the  Waterway  address. 

(b)  Update  of  Port  Hurricane 
Readiness  Plan. 

Working  Committee  Meeting 

The  tentative  agenda  for  the  working 
committee  meeting  includes  the 
following: 

(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discuss  the  work 
completed  by  each  work  group.  Work 
groups  were  formed  to  examine  the 
following  issues:  hurricane  contingency 
plan.  PORTS  ftmding/TCOON 
operability.  dredging  and  related  issues, 
barge  lanes,  electronic  navigation 
systems,  port  emergency 
communications  committee/internet 
site,  AtoN  knockdowns,  VTS  radio 
frequency  congestion.  All  work  groups 
may  not  necessarily  report  out  at  this 
session.  Further,  work  group  reports 
may  not  necessarily  include  discussions 
on  all  issues  within  the  particiUar  work 
group's  area  of  responsibility.  All 
meetings  are  open  to  the  public.  Please 
note  that  the  meetings  may  adjourn 
early  if  all  business  is  finished. 
Members  of  the  public  may  make 
presentations,  oral  or  written,  at  either 
meeting. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
or  Executive  Secretary. 

Dated:  21  December  2000. 
Paul  J.  Pluta. 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Eighth  Coast  G\iard  District. 
(FR  Doc.  01-1095  Filed  1-11-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Routes  for  the  Grand 
Canyon  National  Park  Special  Flight 
Rules  Area 

agency:  Federal  Aviation 
Administration,  DOT. 
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action:  Notice  of  availability;  extension 
of  comment  period. 

summary:  This  notice  extends  the 
comment  period  on  a  notice  of 
availability  published  December  13, 
2000,  (65  FR  78072)  on  commercial 
routes  for  the  Grand  Canyon  National 
Park  (GCNP)  Special  Flight  Rules  Area 
(SFRA).  The  commercial  routes  were 
not  published  in  the  Federal  Register 
because  they  are  on  very  large  and  very 
detailed  charts,  but  were  available  from 
the  FAA  by  request.  The  modifications 
in  the  routes  are  related  to  safety 
concerns  identified  by  air  tour  operators 
and  evaluated  by  the  Federal  Aviation 
Administration  (FAA).  With  this  notice, 
the  FAA  extends  the  comment  period 
on  the  modifications  of  these  routes, 
until  January  26,  2001,  so  that  interested 
persons  who  were  unable  to  comment 
on  the  routes  due  to  the  holiday  season 
may  do  so. 

DATES:  Comments  must  be  received  on 
or  before  January  26,  2001. 

ADDRESSES:  Comments  on  the  proposed 
commercial  air  tour  routes  may  be 
delivered  or  mailed,  in  duplicate  to: 
Federal  Aviation  Administration, 
Attention:  Gary  Davis,  Air 
Transportation  Division,  Flight 
Standards  Service,  AFS-201,  Rm  831, 
800  Independence  Avenue  SW., 
Washington,  E)C  20591.  Comments  also 
may  be  faxed  to  Mr.  Davis  at  202-267- 
5229.  Comments  may  be  examined  at 
the  above  address  between  9  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Nesbitt,  Special  Assistant  for 
National  Parks,  Flight  Standards 
Service,  800  Independence  Avenue  SW., 
Washington,  DC  20591.  Telephone  (202) 
493-4981. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
did  not  publish  the  conunercial  routes 
in  the  original  notice  of  availability  in 
the  Federal  Register -because  they  are  on 
very  large  and  very  detailed  charts  that 
would  not  publish  well  in  the  Federal 
Register.  You  may  obtain  a  copy  of  the 
commercial  routes  by  contacting  Denise 
Cashmere  at  (202)  267-3717,  by  faxing 
a  request  to  (202)  267-5229,  or  by 
sending  a  request  in  writing  to  the 
Federal  Aviation  Administration,  Air 
Transportation  Division,  AFS-200,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  You  may 
comment  on  the  suggested  route 
modifications  as  you  desire,  but  you 
must  identify  that  you  are  conunenting 
on  the  conunercial  routes  for  Grand 
Canyon  National  Park.  The  FAA  will 
consider  all  comments  received  on  or 
before  January  26,  2001.  The  FAA  will 


consider  late-filed  comments  to  the 
extent  practicable. 

History 

On  April  4,  2000,  the  Federal 
Aviation  Administration  published  two 
final  rules,  the  Modification  of  the 
Dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rides  Area 
and  Flight  Free  Zones  (Air  Space 
Modification),  and  the  Conunercial  Air 
Tour  Limitation  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(Conunercial  Air  Tour  Limitation).  See 
65  FR  17736:  65  FR  17708:  April  4, 
2000.  The  FAA  also  simultaneously 
published  a  notice  of  availability  of 
Commercial  Routes  for  the  Grand 
Canyon  National  Park  (Routes  Notice). 
See  65  FR  17698,  April  4,  2000.  The 
Commercial  Air  Toiu  Limitations  final 
rule  became  effective  on  May  4,  2000. 
The  Air  Space  Modification  final  rule 
and  the  routes  set  forth  in  the  Routes 
Notice  were  scheduled  to  become 
effective  December  1,  2000.  The 
effective  date  of  the  Air  Space 
Modification  final  rule  and  the  new 
routes  was  extended  to  provide  the  air 
tour  operators  ample  opportimity  to 
train  on  the  new  route  system  during 
the  non-toiu'  season.  The  Final 
Supplemental  Environmental 
Assessment  for  Special  Flight  Rules  in 
the  Vicinity  of  Grand  Canyon  National 
Park  (SEA)  was  completed  on  February 
22,  2000,  and  the  Finding  of  No 
Significant  Impact  was  issued  on 
February  25,  2000. 

On  May  8,  2000,  The  United  States 
Air  Tour  Association  (USATA)  and 
seven  air  tour  operators  (hereinafter 
collectively  referred  to  as  the  Air  Tour 
Providers)  filed  a  petition  for  review  of 
the  two  final  rules  before  the  United 
States  Coml  of  Appeals  for  the  District 
of  Columbia  Circuit.  The  FAA,  the 
Department  of  Transportation,  the 
Department  of  Interior,  the  National 
Park  Service  (NPS)  and  various  federal 
officials  were  named  as  respondents  in 
this  action.  On  May  30,  2000,  the  Air 
Toiu-  Providers  filed  a  motion  for  stay 
pending  review  before  the  Court  of 
Appeals.  The  federal  respondents  in  this 
case  filed  a  motion  for  summary  denial 
on  grounds  that  petitioners  had  not 
exhausted  their  administrative 
remedies.  The  Coiut  granted  the  federal 
respondents  siunmary  denial  on  July  19, 
2000.  The  Grand  Canyon  Trust,  the 
National  Parks  and  Conservation 
Association,  the  Sierra  Club,  the 
Wilderness  Society,  Friends  of  the 
Grand  Canyon  and  Grand  Canyon  River 
Guides,  Inc.  (hereinafter  will  be 
collectively  referred  to  as  The  Trust) 
filed  a  petition  for  review  of  the  same 
rules  on  May  22,  2000.  The  Court,  by 


motion  of  the  federal  respondents, 
consolidated  that  case  with  that  of  the 
Air  Tour  Providers.  The  Hualapai 
Indian  Tribe  of  Arizona  filed  a  motion 
to  intervene  in  the  Air  Tour  Providers 
petition  for  review  on  June  23,  2000. 
The  Court  granted  that  motion  on  July 
19,  2000. 

On  July  31,  2000,  the  Air  Tour 
Providers  filed  a  motion  for  stay  before 
the  FAA.  Both  the  Hualapai  Indian 
Tribe  and  the  Trust  filed  oppositions  to 
the  Air  Toiu-  Providers'  stay  motion.  On 
October  11,  2000,  (65  FR  60352)  the 
FAA  published  a  disposition  of  the  stay 
request,  denying  the  stay.  On  October 
25,  2000,  the  Air  Tour  Providers  filed  a 
Motion  for  Stay  and  Emergency  Relief 
Pending  Review  of  an  Agency  Order 
with  the  Coiurt  of  Appeals.  The  federal 
respondents  filed  their  Opposition  to 
Petitioner's  Motion  for  Stay  Pending 
Review  and  Notification  of 
Administrative  Stay  of  Route  and 
Airspace  Rules  on  November  2,  2000. 
The  FAA  then  issued  an  administrative 
stay  of  the  routes  and  airspace  until 
December  28,  2000,  so  that  it  could 
further  investigate  some  new  safety 
allegations  raised  by  the  Air  Tom- 
Providers  during  the  course  of  litigation 
(65  FR  69846  and  65  FR  69848; 
November  20,  2000).  On  December  28, 
2000,  the  FAA  delayed  implementation 
of  changes  in  the  airspace  for  GCNP 
SFRA  until  April  1,  2001,  pending 
resolution  of  safety  issues  in  the  east 
end  of  GCNP.  A  companion  document 
delayed  implementation  of  the  new 
route  structure  also  until  April  1,  2001. 
On  December  13,  2000,  the  FAA 
published  a  new  Notice  of  Availability 
to  the  Commercial  Routes  in  the  Grand 
Canyon  National  Park  Special  Flight 
Rules  Area  suggesting  some  route 
modifications  on  the  east  end  to  address 
the  concerns  raised  by  the  air  tour 
operators  (65  FR  78072).  The  comment 
period  to  this  Notice  expires  on  January 
12,  2001. 

Discussion 

In  response  to  the  Notice  of 
Availability  published  December  13, 
2000,  the  FAA  has  received  a  request 
from  the  United  States  Air  Tour 
Association  (USATA)  to  extend  the 
commend  period  for  30-60  days. 
USATA  states  that  "air  tour  providers 
are  ciurenUy  reviewing  the  proposed 
route  structure  and  early  indications 
from  them  are  that  they  still  have  some 
significant  and  substantial  concerns 
with  the  new  routes."  However,  USATA 
states  that  "due  to  the  inevitable 
disruptions  due  to  the  holidays, 
vacations  and  the  inability  of  the  air 
tour  operators  to  yet  be  able  to  work 
closely  with  the  Flight  Standards 
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District  Office  in  Las  Vegas  and  actually 
fly  the  proposed  routes,  a  full,  fair, 
complete  and  objective  evaluation 
simply  is  not  possible  by  the  January  12, 
2001  deadline." 

The  FAA  is  very  interested  in 
receiving  the  air  tovu-  operators' 
comments  to  the  Notice  of  Availability 
and  welcomes  the  operators'  interest  in 
aviation  safety.  Thus,  the  FAA  is 
extending  the  comment  period  to  the 
Notice  of  Availability  until  January  26, 
2001.  The  FAA  believes  that  this 
extension  accounts  for  the  time  lost  due 
to  the  holidays  and  provides  the  air  tour 
operators  with  two  additional  weeks  to 
complete  any  route  reviews  and  prepare 
written  comments.  Given  that  the 
suggested  route  modifications  were  not 
extensive  (and  in  feet  the  modification 
to  the  Dragon  Corridor  reverts  the 
turnaround  back  to  its  present  location), 
the  FAA  believes  the  additional  15—45 
days  requested  by  the  air  tour  operators 
is  uimecessary. 

Issued  in  Washington,  DC  on  January  8, 
2001. 

Gregory  L.  Michael, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  01-1066  Filed  1-9-01;  8:45  am] 
MLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186; 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
{SC)-186  meeting  to  be  held  February 
5-8,  2001,  starting  at  9  a.m.  The  meeting 
will  be  held  at  the  Sheraton  Four  Points 
Barcelo  Hotel,  10220  North  Metro 
Parkway  East,  Phoenix,  AZ  85051. 

The  agenda  will  include:  February  5: 
Working  Group  (WG)-4,  Airborne 
Separation  Assiuance  (ASA)  Minimum 
Aviation  System  Performance  Standards 
(MASPS);  February  6,  7:  WG-1, 
Operations  and  Implementation;  WG-4, 
ASA  MASPS;  February  8:  Plenary 
Session:  (1)  Welcome  and  Introductory 
Remarks;  (2)  Review  of  Meeting  Agenda; 
(3)  Review  and  Approval  of  the  Previous 
Meeting  Minutes,  RTCA  Paper  No.  394- 
00/SC186-175:  (4)  Briefing— FAA  ADS- 
B  "Big  Pictiue"  Roadmap;  (5)  Briefing — 
ASDE-X  Program;  (6)  Briefin&-OCG-3 
Memphis  Op  Eval-PM  Status  and  Plans; 
(7)  Briefing — DOD  Requirements 
Pnxjess;  (8)  Eurocae  WG-51  Status 
Report;  (9)  SC-186  Activity  Reports  for 
the  following  Working  Groups:  (a)  WG- 


1,  Operations  &  Implementation;  (b) 
WG-2,  Traffic  Information  Services — 
Broadcast  (TIS-B);  (c)  WG-3, 1090  MHz 
Minimum  Operational  Performance 
Standards  (MOPS);  (d)  WG-4, 
Application  Technical  Requirements;  (e) 
WG-5,  Universal  Access  Transceiver 
(UAT)  MOPS;  (f)  Ad  Hoc  MASPS 
Working  Group  (DO-242);  (10)  Review 
Action  Items/Work  Program;  (11)  Other 
Business;  (12)  Date  and  Location  of  Next 
Meeting;  (13)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  the  on-site  contact, 
Greg  Stayton  at  (602)  436-1234  (phone), 
(602)  436-5500  (fax)  or  greg.stayton@l- 
3com.com  (email).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  EXZ,  on  January  3, 
2001. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  01-1094  Filed  1-11-01;  8:45  am) 

BtLUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  Number  ACE-00- 
23.1155-01] 

Issuance  of  Policy  Memorandum,  In- 
Flight  Operation  of  Propellers  at  Pitch 
Settings  Below  ttie  Flight  Regime  for 
14  CFR  Part  23/CAR  3  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  This  dociunent  announces  an 
FAA  general  statement  of  policy  for 
certification  of  normal,  utility,  acrobatic, 
and  commuter  category  turbine  powered 
airplanes  vrith  propeller  beta  mode 
pitch  settings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Griffith,  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Regulations  and  Policy 
Branch,  ACE-111,  901  Locust,  Room 
301,  Kansas  City,  Missouri  64106; 
telephone  (816)  329-4126;  fax  (816) 
329-4090;  email: 
<randy.griffith@faa.gov>. 

SUPPLEMENTARY  INFORMATION: 


Background 

This  notice  announces  the  following 
policy  statement,  ACE-00-23. 1155-01. 
The  purpose  of  this  statement  is  to 
address  certification  of  normal,  utility, 
acrobatic,  and  commuter  category 
turbine  powered  airplanes  with 
propeller  beta  mode  pitch  settings. 

What  Is  the  General  Effect  ofThis 
Policy? 

The  FAA  is  presenting  this 
information  as  a  set  of  guidelines 
suitable  for  use.  However,  we  do  not 
intend  that  this  policy  set  up  a  binding 
norm;  it  does  not  form  a  new  regulation 
and  the  FAA  would  not  apply  or  rely  on 
it  as  a  regulation. 

The  FAA  Aircraft  Certification  Offices 
(ACO's)  and  Flight  Standards  District 
Offices  (FSDO's)  that  certify  changes  in 
type  design  and  approve  alterations  in 
normal,  utility,  and  acrobatic  category 
airplanes  should  try  to  follow  this 
policy  when  appropriate.  Applicants 
should  expect  the  certificating  officials 
would  consider  this  information  when 
making  findings  of  compliance. 

As  with  all  advisory  material,  this 
statement  of  policy  identifies  one  way, 
but  not  the  only  way,  of  compliance. 

General  Discussion  of  Comments 

Has  FAA  Taken  Any  Action  to  This  ' 
Point? 

We  issued  a  notice  of  policy 
statement,  request  for  comments.  This 
proposed  policy  appeared  in  the 
Federal  Register  on  September  1,  2000 
(65  FR  53340)  and  the  public  comment 
period  closed  October  2,  2000. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encoiuaged  interested 
people  to  join  in  making  this  proposed 
policy.  We  received  comments  from  5 
different  commenters.  Commenters 
included  manufacturers  and  aviation 
regulatory  authorities. 

Two  commenters  did  not  provide 
recommendations  specific  to  the  policy. 
The  first  agreed  with  the  content.  The 
second  provided  information  and  safety 
concerns  on  the  possible  rulemaking 
discussed  in  the  background  to  the 
policy.  We  have  noted  the  second's 
comment,  which  will  be  considered  if 
we  determine  that  ndemaking  should  be 
pursued. 

Two  commenters  recommended  that 
FAA  consider  for  part  23  the  material 
that  was  recentiy  prepared  for  14  CFR 
part  25  under  the  Powerplant 
Installation  Harmonization  Working 
Group  (PPIHWG),  as  the  same  risks  and 
considerations  apply  We  disagree  that 
the  same  risks  and  considerations  for 
part  25  airplanes  direcUy  relate  to  part 
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23  airplanes.  The  tasking  that  PPIHWG 
is  working  for  part  25  airplanes  only 
cx>nsidered  transport  category  airplane 
design  and  operation.  The  design  and 
operation  of  part  23  airplanes  is 
different  from  part  25  airplanes. 
Therefore,  direct  adoption  of  part  25 
requirements  into  part  23  without  fully 
evaluating  these  operational  and  design 
differences  could  resiilt  in  lowering  the 
overall  safety  of  part  23  airplanes. 

A  commenter  stated  that  the  proposed 
policy  does  not  appear  to  contain  new 
policy  material.  We  disagree.  The 
proposed  policy  provides  new  criteria, 
which  has  not  been  applied  to  all  part 
23/CAR  3  airplanes. 

A  commenter  wrote  that  they  oppose 
this  policy  as  it  proposes  to  require  new 
designs  to  prevent  intentional 
prohibited  operations.  We  disagree.  This 
policy  is  not  requiring  new  designs  to 
prevent  intentional  prohibited 
operations,  rather  the  policy  is 
providing  certification  considerations 
for  part  23/CAR  3  airplanes  that  have  in- 
flight beta  capability. 

A  commenter  stated  that  the  policy  is 
for  regulations  that  have  not  been  issued 
or  approved.  We  disagree.  The  rules 
applicable  to  this  policy  are  §  23.1155, 
which  was  adopted  by  Amendment  23- 
7  effective  September  14, 1969,  and  14 
CFR  part  21,  §§  21.21(b)(2)  and 
21.101(b),  which  were  both  effective 
with  the  basic  part  21  dated  February  1, 
1965.  Therefore,  the  rules  in  question 
are  more  than  30  years  old. 

A  commenter  stated  that  it  is  unclear 
if  the  section  "Inadvertent  In-Flight 
Operation"  is  directed  towards  existing 
type  certificated  airplanes  or  futiue  type 
certificated  airplanes.  Further,  the 
commenter  states  that  the  policy  can  be 
easily  misconstrued  as  to  require  a 
manufacturer  to  retrofit  airplanes  to 
prohibit  in-flight  beta  operations.  We 
disagree  in  that  the  section  specifically 
states  "For  airplanes  with  a  certification 
basis  before  Amendment  23-7  that  are 
modified  to  add  in-flight  beta  capability 
*  *  *"  Therefore,  the  section  obviously 
applies  to  existing  type  certificated 
airplanes  that  are  modified. 

A  commenter  said  the  requirement  for 
the  flight  manual  to  contain  appropriate 
operational  limitations  and  consequence 
statements  for  in-flight  beta  operation 
could  not  be  mandated  by  policy.  We 
agree,  but  the  policy  does  not  mandate 
such  actions.  Rather  the  policy  provides 
certification  guidance,  which  is 
reflected  when  the  policy  is  finalized. 

A  commenter  stated  that  the  beta 
lock-out  systems  discussion  is  imclear; 
specifically,  is  it  directed  towards  future 
type  certificated  airplanes,  existing  type 
certificated  airplanes  imdergoing 
modification,  or  existing  type 


certificated  airplanes  not  undergoing 
modification?  Also,  the  commenter 
requested  clarification  of  which  version 
of  §  23.1155  this  section  applies;  before 
Amendment  23-7,  at  Amendment  23-7, 
or  the  proposed  §  23.1155.  Further,  the 
commenter  states  that  if  the  section 
applies  to  the  proposed  §  23.1155,  this 
policy  can  not  enforce  a  rule  that  has 
not  been  issued.  We  agree  with  the 
commenter's  first  comment.  Therefore, 
the  beginning  of  the  second  paragraph 
of  this  section  was  modified  to  add 
qualifiers  on  which  airplanes  this 
section  applies.  We  disagree  with  the 
commenter's  remaining  comments  in 
that  there  is  only  one  version  of 
§  23.1155,  the  version  at  Amendment 
23-7,  which  was  the  amendment  level 
that  adopted  the  rule.  Fiuther,  the 
commenter  is  incorrect  in  that  this 
policy  is  not  proposing  a  rule  change. 

A  commenter  requested  clarification 
on  who  does  a  system  safety  analysis. 
We  agree  and  this  section  was  modified 
by  indicating  that  the  applicant 
performs  the  analysis. 

The  Policy 

Background 

The  National  Transportation  Safety 
Board  (NTSB)  has  recommended 
rulemaking  action  to  amend  14  CFR  part 
23  to  require  a  means  to  prevent  in- 
flight operation  of  the  propeller  at  pitch 
settings  below  the  flight  regime  (beta 
mode).  For  turbine  engine  installations, 
§  23.1155,  added  by  Amendment  23-7, 
requires  that  operation  of  the  propeller 
controls  for  pitch  settings  below  die 
flight  regime  have  a  means  to  prevent 
inadvertent  operation.  The  new 
requirement  recommended  by  the  NTSB 
would  be  fundamentally  different  fi'om 
the  current  §  23.1155.  Unless  the 
airplane  is  certificated  for  such  use,  beta 
mode  could  not  occur  in-flight,  even  if 
intentionally  commanded.  The  Small 
Airplane  Directorate  is  initiating  an 
ARAC,  Aviation  Ridemaking  Advisory 
Committee,  study  to  determine  whether 
a  rulemaking  effort  should  occur. 

The  FAA  has  taken  actions  to  address 
previously  certificated  airplanes  with 
in-flight  beta  capability.  A  fleet  wide 
review  of  all  tiirbopropeller  powered 
transport,  normal,  utility,  acrobatic,  and 
commuter  category  airplanes  was 
performed.  As  a  result  of  the  review,  the 
FAA  issued  Airworthiness  Directives 
that  required  applicable  Flight  Manuals 
to  include  an  operational  limitation 
with  consequence  statement  for  in-flight 
beta  operation. 

Also,  the  safety  of  future  type 
certificated  airplanes,  with  in-flight  beta 
capability,  or  currentiy  certificated 
airplanes,  which  are  being  modified  to 


add  an  in-flight  beta  capability,  shoidd 
be  assessed.  This  assessment  should 
consider  both  unintentional  and 
intentional  operation  of  propellers  in 
pitch  settings  below  the  flight  regime. 

Inadvertent  In-Flight  Operation 

Regarding  inadvertent  operation,  as 
previously  mentioned.  Amendment  23- 
7  added  a  requirement  (§  23.1155)  that 
operations  of  the  propeller  controls  at 
pitch  settings  below  the  flight  regime 
have  a  means  to  prevent  inadvertent 
operation.  For  airplanes  with  a 
certification  basis  before  Amendment 
23-7  that  are  modified  to  add  in-flight 
beta  capability,  the  provisions  of 
§  21.101(b)  should  be  used  to  evaluate 
the  possible  unsafe  natiu«  of 
inadvertent  operation  of  propellers  in 
the  beta  regime.  If  it  is  determined  that 
such  operation  is  unsafe,  the  issue  may 
be  addressed  by  showing  compliance 
with  §23.1155. 

The  nature  of  the  regulatory 
requirement  provided  by  §  23.1155 
allows  a  subjective,  qualitative 
evaluation  for  compliance 
determination.  The  intent  is  to  prevent 
inadvertent  operation  in  the  beta  mode, 
even  if  the  possibility  of  inadvertent 
operation  is  remote.  If  an  operation  or 
feature  of  the  design  can  allow  in-flight, 
inadvertent  placement  of  the  control 
below  the  flight  regime,  the  design  does 
not  comply  with  the  regulation.  In  other 
words,  the  design  should  be  evaluated 
considering  the  types  of  operations  that 
will  be  seen  in  service.  Consider  items 
such  as  hardware  wear  modes  or 
maintenance  issues  that  may  cause  the 
control  to  be  unintentionally  placed  or 
creep  into  the  beta  regime  over  time. 

Intentional  In-Flight  Operation 

On  all  future  type  certification 
projects,  the  Flight  Manuals  should 
include  the  appropriate  operational 
limitations  and  consequence  statement 
for  in-flight  beta  operation. 

Beta  Lock-Out  Systems 

To  add  an  assurance  that  in-flight  beta 
will  not  occur,  some  airplanes  have 
incorporated  lock-out  systems.  These 
systems  remove  the  ability  to  do  this 
operation  in-flight,  even  if  intentionally 
commanded.  It  is  important  to  note  that 
the  installation  of  a  beta  lock-out  system 
cannot  be  used  instead  of  the  design 
requirements  of  §23.1155  compliance. 
Also,  in  some  cases,  propeller  beta 
operation  is  used  to  show  compliance 
with  stopping  distances  in  part  23, 
Subpart  B.  Under  Subpart  B,  when 
means  other  than  wheel  brakes  are  used 
for  determining  stopping  distances,  the 
means  must  be  "safe  and  reliable."  If 
beta  operation  is  used  to  show 
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compliance  with  stopping  distances,  the 
reliability  of  a  system  that  would 
prevent  in-flight  beta  operation  must  be 
such  that  this  capability,  when  required, 
will  be  available  to  comply  with 
Subpart  B,  and  §  21.21(b)(2)  or 
§  21.101(b).  With  a  system  safety 
analysis,  the  applicant  can  determine 
the  required  reliability  level  for  the  beta 
lock-out  system  based  on  the  hazard 
level  (for  example,  §  23.1309 
compliance). 

Therefore,  for  new  type  certificated 
airplanes  that  have  a  beta  lock-out 
system  incorporated  or  previously 
certificated  airplanes  that  add  a  beta 
lock-out  system,  the  applicant  should 
perform  a  system  safety  analysis  of  the 
installation  of  this  system.  This  analysis 
should  consider  hazards  such  as  the 
inability  to  command  beta  on  one 
engine  on  a  multiengine  airplane.  For 
example,  if  beta  is  commanded  on  both 
engines  during  land  roll-out,  but  only 
one  propeller  goes  into  beta  mode,  this 
might  adversely  affect  groimd 
controllability. 

Issued  in  Kansas  City,  Missouri  on 
December  22.  2000. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  01-1088  Filed  1-11-01;  8:45  am] 

HLUNO  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Riverside  County,  CA 

AGENCY:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Riverside  Coimty,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Cushing,  Environmental  Planning 
Engineer,  Federal  Highway 
Administration,  555  Zang  Street,  Rm 
259,  Lakewood,  Colorado  80228, 
telephone  303-716-2138. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  San 
Bernardino  National  Forest,  the 
California  Department  of 
Transportation,  and  Riverside  County, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  California  Forest  Highway  (FH) 
224,  Bautista  Canyon  Road.  The  portion 
that  is  proposed  for  improvement  begins 


10.3  miles  southeast  of  Valle  Vista  and 
extends  8.2  miles  to  a  point  3.2  miles 
northwest  of  State  Highway  371  west  of 
Anza.  The  FHWA  is  me  lead  agency. 
Riverside  County  will  assist  the  FHWA 
in  the  preparation  of  the  EIS. 
Improvements  are  being  considered  to 
provide  a  safe,  all-weather  facility  for 
existing  and  projected  traffic  demand. 
Alternatives  under  consideration 
include  (1)  taking  no  action,  (2)  the 
improvement  of  the  existing  facility  to 
appropriate  County,  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO),  or 
other  acceptable  design  criteria,  and  (3) 
other  alternatives  that  may  be  developed 
during  the  environmental  process. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens.  Public  scoping  meetings 
will  be  held  on  January  30,  2001  at  7 
p.m.  in  Anza  and  on  January  31,  2001 
at  7  p.m.  to  Valle  Vista.  A  public 
hearing  will  also  be  held  in  the  project 
area.  The  draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  Information 
on  the  time  and  place  of  public 
meetings  and  hearings  will  be  provided 
in  the  local  news  media  and  by  letter  to 
individuals  and  agencies  that  have 
expressed  interest  in  the  proposal. 

To  ensure  that  the  full  range  of  issues 
and  alternatives  related  to  the  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  and 
questions  concerning  the  proposed 
action  should  be  directed  to  the  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  January  4,  2001. 
Larry  C.  Smith, 

Division  Engineer,  FHWA  Denver,  Colorado. 
[PR  Doc.  01-1006  Filed  1-11-01;  8:45  am] 

BILUNG  COOE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.'s  FRA-2000-6923  and  FRA- 
2000-6924] 

Notice  of  Public  Hearing;  CSX 
Transportation,  Incorporated 

CSX  Transportation,  Incorporated  has 
petitioned  the  Federal  Railroad 


Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  and 
removal  of  the  manual  block  systems 
{DCS  Operating  Rules),  on  the  single 
secondary  track,  between  Weir,  milepost 
13.3  and  Dock,  milepost  28.2,  near  New 
Bedford,  Massachusetts,  New  Bedford 
Subdivision,  and  on  the  single 
secondary  track,  between  Swamp, 
milepost  0.0  and  Wharf,  milepost  12.0, 
near  Fall  River,  Massachusetts,  Fall 
River  Subdivision,  Albany  Service  Lane, 
and  re-designation  of  the  secondary 
tracks  to  industrial  tracks. 

These  proceedings  are  identified  as 
FRA  block  signal  applications,  Docket 
numbers  FRA-2000-6923  and  FRA- 
2000-6924  respectively. 

FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  has  conducted  a  field  investigation 
in  this  matter.  After  examining  the 
carrier's  proposal  and  the  available 
facts,  FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  9  a.m.  on  Tuesday, 
February  6.  2001,  in  the  John  A.  Volpe 
National  Transportation  Systems  Center, 
Room  1228,  located  at  55  Broadway, 
Cambridge,  Massachusetts  02142. 
Interested  parties  are  invited  to  present 
oral  statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 
The  hearing  will  be  a  non-adversary 
proceeding  and,  therefore,  tliere  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outiining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportimity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.  DC  on  lanuary  5, 
2001. 

Grady  C.  Cothen.  |r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(PR  Doc.  01-1097  Filed  1-11-01;  8:45  am] 
BHJJNG  COOE  4S1(M»-P 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Marine  Transportation  System  National 
Advisory  Council 

action:  National  Advisory  Council 
public  meeting. 

SUMMARY:  The  Maritime  Administration 
announces  that  the  Marine 
Transportation  System  National 
Advisory  Council  (MTSNAC)  will  hold 
a  meeting  to  discuss  the  Council's  White 
Paper.  MTSNAC  Web  Site.  Ek;onomic 
Impact  Project,  Team  Reports,  and  other 
issues.  A  public  comment  period  is 
scheduled  for  2:00  to  2:30  p.m.  To 
provide  time  for  as  many  people  to 
speak  as  possible,  speaking  time  for 
each  individual  will  be  limited  to  three 
minutes.  Members  of  the  public  who 
would  like  to  speak  are  asked  to  contact 
Raymond  Barberesi  by  January  31,  2001. 
Commenters  will  be  placed  on  the 
agenda  in  the  order  in  which 
notifications  are  received.  If  time 
allows,  additional  comments  will  be 
permitted.  Copies  of  oral  comments 
must  be  submitted  in  writing  at  the 
meeting.  Additional  written  comments 
are  welcome  and  must  be  filed  by 
February  9,  2001. 

DATES:  The  meeting  will  be  held  on 
Friday.  February  2.  2001.  from  9  a.m.  to 
3  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Westin  Francis  Marion  Hotel.  387 
King  Street,  Charleston,  SC  29403.  The 
hotel's  phone  number  is  (843)  722- 
0600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Barberesi,  (202)  366-4357; 
Maritime  Administration.  MAR  830. 
Room  7201,  400  Seventh  St..  SW., 
Washington,  DC  20590; 
Raymond.Barberesi@marad.dot.gov. 

(Authority:  5  U.S.C.  App  2.  Sec.  9(a)(2);  41 
CFR  101-6.  1005:  DOT  Order  1120.3B) 

Dated:  January  9.  2001. 
Joel  C  Richard, 

Secretary.  Maritime  Administration. 
(FR  Doc.  01-1080  Filed  1-11-01;  8:45  am] 
BRJJNQ  CODE  491 0-«1-4> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanc«  Doclcet  No.  33987] 

Henry  G.  Hohorst,  Bruce  Hohorst,  Joan 
D.  Hohorst,  and  Anthony  M.  Unn— 
Continuance  in  Control  Exemption— 
SCTRR,  LLC 

Henry  G.  Hohorst,  Bruce  Hohorst. 
Joan  D.  Hohorst,  and  Anthony  M.  Linn, 


individuals  (applicants),  have  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  the  SCTRR,  LLC  (SCTRR), 
a  limited  liability  company,  after  it 
acquires  the  operating  authority  on  the 
Centerville  Branch  between  Dickson 
and  Hohenwald,  TN. 

According  to  the  verified  notice  of 
exemption,  the  parties  expected  SCTRR 
to  purchase  the  right  to  operate  over  the 
Centerville  Branch  after  approval  or 
exemption  of  that  transaction.  The 
earliest  the  transaction  could  have  been 
consummated  was  January  2,  2001,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33986,  SCTRR, 
LLC — Operation  Exemption — South 
Central  Tennessee  Railroad  Corp., 
wherein  SCTRR  will  acquire  the 
operating  authority  on  the  Centerville 
Branch  from  the  South  Central 
Tennessee  Railrgad  Corp. 

Applicants  own  a  controlling  interest 
in  South  Central  Rail  Group,  Inc.,  which 
controls  the  West  Tennessee  Railroad 
Corp.,  which  operates  the  West 
Tennessee  Railroad  line  in  the  State  of 
Tennessee,  and  the  IRW  Railway,  LLC, 
which  holds  title  to  the  West  Tennessee 
Raifroad  line.  Applicants,  through 
South  Central  Rail  Group,  Inc.,  also  own 
a  controlling  interest  in  the  Tennken 
Railroad  Corp.,  which  operates  in  the 
States  of  Tennessee  and  Kentucky. 
According  to  applicants,  the  three 
raifroads  do  not  connect  and  there  are 
no  plans  to  connect  them.  The 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  ID  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33987,  must  be  filed  with 
the  Siuiace  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 


K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  F. 
McHugh.  Esq..  McHugh  &  Barnes.  P.C, 
20  Exchange  Place.  New  York,  NY 
10005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
' '  www.  stb.  dot.gov. ' ' 

Decided:  January  5,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  01-956  Filed  1-11-01;  8:45  am] 
BILLING  CODE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  33986] 

SCTRR,  LLC— Operation  Exemption- 
South  Central  Tennessee  Railroad 
Corp. 

SCTRR,  LLC  (SCTRR),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  the 
operating  authority  on  the  Centerville 
Branch  between  milepost  1 ,  at 
Colesbiuy  Yard,  Dickson,  TN,  and  the 
end  of  the  track  at  milepost  52,  at 
Hohenwald,  TN,  a  distance  of  about  52 
miles  (line).  Approximately  49  miles  of 
the  line  is  owned  by  the  South  Central 
Teimessee  Railroad  Authority 
(Authority)  and  2.8  miles  of  the  line  is 
owned  by  CSX  Transportation,  Inc.' 

According  to  the  verified  notice  of 
exemption,  the  parties  intended  to 
acquire  the  operating  authority  after 
approval  or  exemption  of  the 
transaction,  with  operating 
responsibility  to  be  transferred  in  mid- 
January  2001.  The  earliest  the 
exemption  could  have  been 
consummated  was  January  2,  2001,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33987,  Henry  G. 
Hohorst,  Bruce  Hohorst,  Joan  D. 
Hohorst,  and  Anthony  M.  Linn — 
Continuance  in  Control  Exemption — 
SCTRR,  LLC,  wherein  Henry  G.  Hohorst, 
Bruce  Hohorst,  Joan  D.  Hohorst,  and 


'  The  line  is  currently  operated  by  the  South 
Central  Tennessee  Railroad  Corp.  pursuant  to  an 
operating  agreement  with  Authority.  The  South 
Central  Rail  Management,  LLC.  as  agent  for  SCTRR. 
has  entered  into  an  agreement  with  South  Central 
Tennessee  Railroad  Corp.  and  its  parent.  Rail 
America.  Inc.,  to  purchase  the  operating  authority. 
SCTRR  will  replace  South  Central  Tennessee 
Railroad  Corp.  as  the  operator  of  the  line.  Authority 
will  maintain  title  to  that  portion  of  the  land  and 
track  it  currently  owns. 
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Anthony  M.  Linn  have  filed  a  verified 
notice  of  exemption  to  continue  in 
control  of  SCTRR  after  it  acquires  the 
operating  authority  on  the  Centerville 
Branch. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33986,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  F. 
McHugh,  Esq.,  McHugh  &  Barnes,  P.C, 
20  Exchange  Place,  New  York,  NY 
10005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"wiviv.st6.dof.gov." 

Decided:  January  5,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  WilUams, 

Secretary. 

[FR  Doc.  01-955  Filed  1-11-01;  8:45  am] 

BILUNO  CODE  491S-00-i> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2001- 
9 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
'  soliciting  comments  concerning 
Revenue  Procedure  2001-9,  Form  940  e- 
file  Program. 

DATES:  Written  comments  should  be 
received  on  or  before  March  13,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  940  e-file  Program. 

OMB  Number:  1545-1710. 

Revenue  Procedure  Number:  Revenue 
Procedure  2001-9. 

Abstract:  Revenue  Procedure  2001-9 
provides  guidance  and  the  requirements 
for  participating  in  the  Form  940  e-file 
Program. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
390.685. 

Estimated  Time  Per  Respondent:  32 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  207,125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  January  4,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  (M-983  Filed  1-11-01;  8:45  am) 

BILUNQ  CODE  4a30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Tip  Rate  Determination 
Agreement  (TRDA)  for  Most  Industries 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed  • 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Tip 
Rate  Determination  Agreement  (TRDA) 
for  Most  Industries. 
DATES:  Written  comments  should  be 
received  on  or  before  March  13,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT. 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tip  Rate  Determination 
Agreement  (TRDA)  for  Most  Industries. 

OMB  Number:  1 545-1 7 1 7 . 

Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its  tax . 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 
employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  There  is  no  change  to 
this  existing  information  collection. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 


2954 


Federal  Register/Vol.  66,  No.  9/Friday,  January  12,  2001 /Notices 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents 
and/or  Recordkeeping:  100. 

Estimated  Avemge  Time  Per 
Respondent/Recordkeeper:  18  hr.,  58 
min. 

Estimated  Total  Annual  Reporting 
and/or  Recordkeeping  Burden  Hours: 
1.897.  • 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  3,  2001. 
Garrick  R.  Shear, 
ntS  Reports  Clearance  Officer. 
(FR  Doc.  01-984  Filed  1-11-01;  8:45  am) 

BHJJNO  COOe  4a30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Tip  Reporting  Alternative 
Commitment  (Halrstyling  Industry) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Tip 
Reporting  Alternative  Commitment 
(Hairstyling  Industry). 
DATES:  Written  comments  should  be 
received  on  or  before  March  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  hitemal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tip  Reporting  Alternative 
Commitment  (Hairstyling 

Industry). 

OMB  Number:  1545-1529. 

Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its  tax 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 
employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  There  is  no  change  to 
this  existing  information  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents 
and/or  Recordkeeping:  4,600. 

Estimated  Avemge  Time  Per 
Respondent/Recordkeeper:  9  hr.,  22 
min. 

Estimated  Total  Annual  Reporting 
and/or  Recordkeeping  Burden  Hours: 
43,073. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  ntmiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  matericd 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 


tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  3,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-985  Filed  1-11-01;  8:45  am] 
BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  990  and  Schedules 
AandB 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
990,  Ret\im  of  Organization  Exempt 
From  Income  Tax  Under  Section  501(c) 
of  the  Internal  Revenue  Code  (except 
black  limg  benefit  trust  or  private 
foundation)  or  section  4947(a)(1) 
nonexempt  charitable  trust,  Schedule  A, 
Organization  Exempt  Under  Section 
501(c)(3)  (Except  Private  Foundation), 
and  Section  501(e),  501(f),  501(k), 
501(n),  or  Section  4947(a)(1)  nonexempt 
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charitable  trust,  and  Schedule  B, 
Schedule  of  Contributors. 
DATES:  Written  comments  should  be 
received  on  or  before  March  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Return  of  Organization  Exempt 
From  Income  Tax  Under  Section  501  (c) 
of  the  Internal  Revenue  Code  (except 
black  limg  benefit  trust  or  private 
foundation)  or  section  4947(a)(1) 
nonexempt  charitable  trust  (Form  990), 
Organization  Exempt  Under  Section 
501(c)(3)  (Except  Private  Foundation), 
and  Section  501(e),  501(f),  501(k), 
501(n),  or  Section  4947(a)(1)  nonexempt 
charitable  trust  (Schedule  A),  and 
Schedule  of  Contributors  (Schedule  B). 

OMB  Number:  1545-0047. 

Form  Number:  990,  and  Schedules  A 
and  B  (Form  990). 

Abstract:  Form  990  is  needed  to 
determine  that  Code  section  501(a)  tax- 
exempt  organizations  fulfill  the 
operating  conditions  of  their  tax 
exemption.  Schedule  A  (Form  990)  is 
used  to  elicit  special  information  from 
section  501(c)(3)  organizations. 
Schedule  B  is  used  by  tax-exempt 
organizations  to  list  contributors  and 
allows  the  IRS  to  distinguish  and  make 
[iublic  disclosure  of  the  contributors  list 
within  the  requirements  of  Code  section 
527.  IRS  uses  the  information  from  these 
forms  to  determine  if  the  filers  are 
operating  within  the  rules  of  their 
exemption. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
287,769. 

Estimated  Time  Per  Respondent:  164 
hrs..  42  min.    ^ 

Estimated  Total  Annual  Burden 
Hours;  47.397,875. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  vyrill  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  4,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  01-986  Filed  1-11-01;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8859 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8859,  District  of  Columbia  First-Time 
Homebuyer  Credit. 

DATES:  Written  comments  should  be 
received  on  or  before  March  13.  2001  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  District  of  Columbia  First-Time 
Homebuyer  Credit. 

OMB  Number:  1545-1584. 

Form  Number:  8859. 

Abstract:  Form  8859  is  used  to  claim 
the  District  of  Coliuibia  first-time 
homebuyer  credit.  The  information 
collected  will  be  used  to  verify  that  the 
credit  was  computed  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses: 
1,900. 

Estimated  Time  Per  Response:  1  hour, 
8  min. 

Estimated  Total  Annual  Burden 
Hours:  2,166. 

The  foUowring  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  4,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-987  Filed  1-11-01;  8:45  am) 
BlUJNe  0006  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  88681^ 

agency:  Intemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8868,  Application  for  Extension  of  Time 
To  File  an  Exempt  Organization  Return. 
DATES:  Written  comments  should  be 
feceived  on  or  before  March  12,  2001  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Intemal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224.  , 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  hitemal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Extension  of 
Time  To  File  an  Exempt  Organization 
Retmn. 

OMB  Number:  1545-1709. 

Form  Number:  8868. 

Abstract:  Sections  6081  and  1.6081  of 
the  Intemal  Revenue  Code  and 
regulations  permit  the  Intemal  Revenue 
Service  to  grant  a  reasonable  extension 
of  time  to  file  a  return.  Form  8868 
provides  the  necessary  information  for  a 
taxpayer  to  apply  for  an  extension  to  file 
a  fiduciary  or  certain  exempt 
organization  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
248,932. 

Estimated  Time  Per  Respondent:  5 
hrs.,  31  mins. 

Estimated  Total  Annual  Burden 
Hours:  1,373,335. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  returns  emd 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  4,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-988  Filed  1-11-01;  8:45  am] 
BILUNG  CODE  4830-01-P 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  Foreign  Market 
Development  Cooperator  Program  for 
Fiscal  Year  2002 

Correction 

in  notice  document  00-33138 
beginning  on  page  82314  in  the  issue  of 
Thursday,  December  28,  2000,  make  the 
following  correction: 

On  page  82314,  in  the  third  column, 
in  the  second  line  from  the  bottom, 
"sue"  should  read  "use". 

[FR  Doc.  CO-33138  Filed  1-11-01;  8:45  am] 

BILLING  CODE  150»-O1-O 


X 


Friday, 
January  12,  2001 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  122  and  412 
National  Pollutant  Discharge  Elimination 
System  Permit  Regulation  and  EfiQuent 
Limitations  Guidelines  and  Standards  for 
Concentrated  Animal  Feeding  Operations; 
Proposed  Rule 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  412 

[FRL-6921-4] 

RIN  2040-AD19 

National  Pollutant  Discharge 
Elimination  System  Permit  Regulation 
and  Effluent  Limitations  Guidelines 
and  Standards  for  Concentrated 
Animal  Feeding  Operations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Today  the  Environmental 
Protection  Agency  proposes  to  revise 
and  update  two  regulations  that  address 
the  impacts  of  manure,  wastewater,  and 
other  process  waters  generated  by 
concentrated  animal  feeding  operations 
(CAFOs)  on  water  quality.  These  two 
regulations  are  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
provisions  that  define  which  operations 
are  CAFOs  and  establish  permit 
requirements,  and  the  EfQuent 
Limitations  Guidelines  for  feedlots 
(beef,  dairy,  swine  and  poultry 
subcategories),  which  establish  the 
technology-based  effluent  discharge 
standards  for  CAFOs.  EPA  is  proposing 
revisions  to  these  regulations  to  address 
changes  that  have  occurred  in  the 
animal  industry  sectors  over  the  last  25 
years,  to  clarify  and  improve 
implementation  of  CAFO  permit 
requirements,  and  to  improve  the 
enviroiunental  protection  achieved 
under  these  rules. 

Environmental  concerns  being 
addressed  by  this  rule  include  both 
ecological  and  human  health  effects. 
Manure  from  stockpiles,  lagoons,  or 
excessive  land  application  can  reach 
waterways  through  runoff,  erosion. 


spills,  or  via  groundwater.  These 
discharges  can  result  in  excessive 
nutrients  (nitrogen,  phosphorus,  and 
potassium),  oxygen-depleting 
substances,  and  other  pollutants  in  the 
water.  This  pollution  can  kill  fish  and 
shellffsh,  cause  excess  algae  growth, 
harm  marine  mammals,  and 
contaminate  drinking  water. 

Today's  action  co-proposes  two 
alternatives  for  how  to  structxire  the 
revised  ^4PDES  program  for  CAFOs;  the 
alternatives  offer  comparable 
environmental  benefits  but  differ  in 
their  administrative  approach.  EPA  also 
requests  comment  on  two  other 
alternatives  that  the  Agency  is 
considering  and  may  pursue  after 
evaluating  the  comments. 

EPA  is  also  proposing  to  revise 
effluent  guidelines  applicable  to  beef, 
dairy,  swine,  and  poultry  operations 
that  are  defined  as  CAFOs,  piu-suant  to 
the  NPDES  revisions.  The  proposed 
effluent  guidelines  include  regulations 
for  both  new  and  existing  animal 
feeding  operations  that  meet  the 
definition  of  a  CAFO.  Today's  effluent 
guidelines  revisions  do  not  alter  the 
requirements  for  horses,  ducks,  sheep  or 
Iambs. 

DATES:  Comments  must  be  received  or 
postmarked  on  or  before  midnight  May 
2,  2001. 

ADDRESSES:  Public  comments  regarding 
this  proposed  rule  should  be  submitted 
by  mail  to:  Concentrated  Animal 
Feeding  Operation  Proposed  Rule, 
Office  of  Water,  Engineering  and 
Analysis  Division  (4303).  USEPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Hand  deliveries 
(including  overnight  mail)  should  be 
submitted  to  the  Concentrated  Animal 
Feeding  Operation  Proposed  Rule, 
USEPA,  Waterside  Mall,  West  Tower. 
Room  611,  401  M  Street,  SW.. 
Washington,  DC  20460.  You  also  may 


submit  conmients  electronically  to 
CAFOS.conunents@epa.gov.  Please 
submit  any  references  cited  in  your 
comments.  Please  submit  an  original 
and  three  copies  of  your  written 
comments  and  enclosures.  For 
additional  information  on  how  to 
submit  comments,  see  "SUPPLEMENTARY 
INFORMATION,  How  May  I  Submit 
Comments?" 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  technical  information  contact 
Karen  Metchis  or  Jan  Goodwin  at  (202) 
564-0766. 

SUPPLEMENTARY  INFORMATION: 

What  Entities  Are  Potentially  Regulated 
by  This  Action? 

This  proposed  rule  would  apply  to 
new  and  existing  animal  feeding 
operations  that  meet  the  definition  of  a 
concentrated  animal  feeding  operation, 
or  which  are  designated  by  the 
permitting  authority  as  such. 
Concentrated  animal  feeding  operations 
are  defined  by  the  Clean  Water  Act  as 
point  sources  for  the  purposes  of  the 
NPDES  program.  (33  U.S.C.  §  1362). 

The  following  table  lists  the  types  of 
entities  that  are  potentially  subject  to 
this  proposed  rule.  This  table  is  not 
intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  Other  types  of  entities  not  listed 
in  the  table  could  also  be  regulated.  To 
determine  whether  your  facility  would 
be  regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  proposed  at  §  122.23(a)(2)  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  for  technical  information 
in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


Category 


Federal,  State  and  Local 

Government 
Industry 


Examples  of  regulated  entities 


Operators  of  animal  production  operations  ttiat  meet 
ttie  definition  of  a  concentrated  animal  feeding  oper- 
ation. 

Beef  cattle  feedlots 

Hogs 

Stieep  and  goats  

General  livestock,  except  dairy  and  poultry  

Dairy  farms  

Broilers,  fryers,  and  roaster  chickens 

Chicken  eggs  

Turkey  and  turkey  eggs 

Poultry  hatcheries  

Poultry  and  eggs,  NEC 

Ducks  

Klorses  and  other  equines  


istorth  American  Industry 
Code 
(NAIC) 


See  below 

112112  

11221  

1241,  11242  ... 

11299 

112111,  11212 

11232 

11231  

11233 

11234  

11239 

112390  

11292 


Standard  Industrial 
Classification  Codes 


See  betow 


0211 
0213 
0214 
0219 
0241 
0251 
0252 
0253 
0254 
0259 
0259 
0272 
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Category 

Examples  of  regulated  entities 

North  American  Industry 
Code 
(NAIC) 

Standard  Industrial 
Classifk:ation  Codes 

Meat  packing  or  poultry  processing  companies  that 
may  t>e  a  potential  co-permittee  because  of  sub- 
stantial operational  control  over  a  CAFO. 
Animal  Slaughtering  and  Processing  

Owners  or  operators  of  crop  production  operations 
that  may  receive  CAFO  manure  for  use  as  a  fer- 
tilizer substitute. 
Crop  Productk>n 

3116 ;.. 

Ill  

02 
01 

How  May  I  Review  the  Public  Record? 

The  record  (including  supporting 
documentation)  for  this  proposed  rule  is 
filed  under  docket  number  OW-00-27 
(proposed  rule).  The  record  is  available 
for  inspection  fit)m  9  a.m.  to  4  p.m.  on 
Monday  through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  Room  EB 
57,  USEPA  Headquarters,  401  M  Street, 
SW,  Washington,  DC  20460.  For  access 
to  docket  materials,  please  call  (202) 
260-3027  to  schedule  an  appointment 
during  the  hours  of  operation  stated 
above. 

How  May  I  Submit  Comments? 

To  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
requests  that  you  cite,  where  possible, 
the  paragraph(s)  or  sections  in  the 
preamble,  rule,  or  supporting 
documents  to  which  each  conmient 
refers.  You  should  use  a  separate 
paragraph  for  each  issue  discussed. 

If  you  want  EPA  to  acknowledge 
receipt  of  your  comments,  enclose  a 
self-addressed,  stamped  envelope.  No 
faxes  will  be  accepted.  Comments  may 
also  be  submitted  electronically  to 
CAFOS.comments@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn,  WordPerfect  5.1,  WP6.1,  or  WPS 
file  avoiding  the  use  of  special 
characters  and  forms  of  encryption. 
Electronic  comments  must  be  identified 
by  the  docket  number  OW-00-27.  EPA 
will  accept  comments  and  data  on  disks 
in  WordPerfect  5.1,  6.1,  or  8  format  or 
in  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
on-line  at  many  Federal  depository 
libraries. 

,  Table  of  Contents 

L  Legal  Authority. 

n.  Purpose  and  Summary  of  the  Proposed 

Regulation, 
m.  Background. 

A.  The  Clean  Water  Act. 

B.  History  of  EPA  Actions  to  Address 
CAFOs. 

C.  Which  Requirements  Apply  to  CAFOs. 
•  D.  How  Do  Today's  Proposed  Revisions 

Compare  to  the  Unified  National  AFO 
SU^tegy? 


rv.  Why  is  EPA  Changing  the  Effluent 
Guidelines  for  Feedlots  and  the  NPDES 
CAFO  Regulations? 

A.  Main  Reasons  for  Revising  the  Existing 
Regulations. 

B.  Water  Quality  Impairment  Associated 
with  Manure  Discharge  and  Runoff. 

C#  Recent  Changes  in  the  Livestock  and 

Poultry  Industry. 
D.  Improve  Effectiveness  of  Regulations. 

V.  What  Environmental  and  Human  Health 
Impacts  are  Potentially  Caused  by  CAFOs? 

A.  Which  Pollutants  Do  CAFOs  Have  the 
Potential  to  Discharge  and  Why  are  They 
of  Concern? 

B.  How  Do  These  Pollutants  Reach  Surface 
Waters? 

C.  What  are  the  Potential  and  Observed 
Impacts? 

VI.  What  are  Key  Characteristics  of  the 
Livestock  and  Poultry  Industries? 

A.  Introduction  and  Overview.' 

B.  Beef  Subcategory. 

C.  Dairy  Subcategory. 

D.  Hog  Subcategory. 

E.  Poultry  Subcategory. 

VII.  What  Changes  to  the  NPDES  CAFO 
Regulations  are  Being  Proposed? 

A.  Summary  of  Proposed  NPDES 
Regulations. 

B.  What  Size  AFOs  Would  be  Considered 
CAFOs? 

C.  Changes  to  the  NPDES  Regulations. 

D.  Land  Application  of  CAFO-generated 
Manure. 

E.  What  are  the  Terms  of  an  NPDES 
Permit? 

F.  What  Type  of  NPDES  Permit  is 
Appropriate  for  CAFOs? 

VIII. What  Changes  to  the  Feedlot  Effluent 
Limitations  Guidelines  are  Being 
Proposed? 

A.  Expedited  Guidelines  Approach. 

B.  Changes  to  Effluent  Guidelines 
Applicability. 

C.  Changes  to  Effluent  Limitations  smd 
Standards. 

IX.  Implementation  of  Revised  Regulations. 

A.  How  do  the  Proposed  Changes  Affect 
State  CAFO  Programs? 

B.  How  Would  EPA's  Proposal  to  Designate 
CAFOs  Affect  NPDES  Authorized  States? 

C.How  and  When  Will  the  Revised 
"Regulations  be  Implemented? 

D.  How  Many  CAFOs  are  Likely  to  be 
Permitted  in  Each  State  and  EPA  Region? 

E.  Funding  Issues. 

F.  What  Provisions  are  Made  for  Upset  and 
Bypass? 

G.  How  Would  an  Applicant  Apply  for 
Variances  emd  Modifications  to  Today's 
Proposed  Regulation? 


X.  What  are  the  Costs  and  Economic  Impacts 
of  the  Proposed  Revisions? 

A.  Introduction  and  Overview. 

B.  Data  Collection  Activities. 

C.  Method  for  Estimating  Compliance 
Costs. 

D.  Method  for  Estimating  Economic 
Impacts. 

E.  Estimated  Annual  Costs  of  the  Proposed 
Regulatory  Options/Scenarios. 

F.  Estimated  Economic  Impacts  of  the 
Proposed  Regulatory  Options/Scenarios. 

G.  Additional  Impacts. 

H.  Cost-Effectiveness  Analysis. 

I.  Cost-Benefit  Analysis. 

).  Initial  Regulatory  Flexibility  Analysis. 

XI.  What  are  the  Environmental  Benefits  of 
the  Proposed  Revisions? 

A.  Non-Water  Quality  Enviroomental 
Impacts. 

B.  Quantitative  and  Monetized  Benefits. 

XII.  Public  Outreach. 

A.  Introduction  and  Overview. 

B.  Joint  USD  A/EPA  Unified  AFO  Strategy 
Listening  Sessions. 

C.  Advisory  Committee  Meeting. 

D.  Farm  Site  Visits. 

E.  Industry  Trade  Associations. 

F.  CAFO  Regulation  Workgroup. 

G.  Small  Business  Advocacy  Review  Panel. 
Xni.  Administrative  Requirements. 

A.  Executive  Order  12866:  "Regulatory 
Planning  and  Review". 

B.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  13045:  "Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks". 

E.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments. 

F.  Paperwork  Reduction  Act. 

G.  Executive  Order  13132:  "Federalism". 
H.  Executive  Order  12898:  "Federal 

Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and  Low- 
Income  Populations". 
I.  National  Technology  Transfer  and 
Advancement  Act. 
XIV.  Solicitation  of  Comments. 

A.  Specific  Solicitation  of  Comment  and 
Data. 

B.  General  Solicitation  of  Comment. 

I.  Legal  Authority 

Today's  proposed  rule  is  issued  under 
the  authority  of  sections  301.  304,  306, 
307,  308,  402,  and  501  of  the  Clean 
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Water  Act  (CWA),  33  U.S.C.  1311.  1314, 
1316. 1317. 1318. 1342. and  1361. 

n.  Purpose  and  Summary  of  the 
Proposed  Regulation 

Today,  the  Environmental  Protection 
Agency  proposes  to  revise  and  update 
two  regulations  that  address  the  impacts 
on  water  quality  from  manure, 
wastewater,  and  other  process  waters 
generated  by  concentrated  animal 
feeding  operations  (CAFOs).  The 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  provisions 
in  40  CFR  Part  122  define  which 
operations  are  CAFOs  and  establish 
permit  requirements  for  those  operation. 
The  Effluent  Limitations  Guidelines 
(ELG).  or  effluent  guidelines,  for 
feedlots  in  40  CFR  Part  412  establish 
technology-based  effluent  discharge 
standards  that  are  applied  to  CAFOs. 
Both  regulations  were  originally 
promulgated  in  the  1970s.  EPA  is 
proposing  revisions  to  these  regulations 
to  address  changes  that  have  occurred  in 
the  animal  industry  sectors  over  the  last 
25  years,  to  clarify  and  improve 
implementation  of  CAFO  permit 
requirements,  and  to  improve  the 
environmental  protection  achieved 
under  these  rules. 

Environmental  concerns  being 
addressed  by  this  rule  include  both 
ecological  and  human  health  effects. 
Manure  from  stockpiles,  lagoons,  or 
excessive  land  appUcation  rates  can 
reach  waterways  through  runoff, 
erosion,  spills,  or  via  groundwater. 
These  discharges  can  result  in  excessive 
nutrients  (nitrogen,  phosphorus,  and 
potassiimi).  oxygen-depleting 
substances,  and  other  pollutants  in  the 
water.  This  pollution  can  kill  fish  and 
shellfish,  cause  excess  algae  growth, 
harm  marine  mammals,  and 
contaminate  drinking  water. 

On  October  30,  1989.  Natural 
Resources  Defense  Coimcil,  Inc.,  and 
Public  Citizen,  hic.  filed  an  action 
against  EPA  in  which  they  alleged, 
among  other  things,  that  EPA  had  failed 
to  comply  with  CWA  section  304(m). 


Natural  Resources  Defense  Council, 
Inc.,  et  al.  v.  Reilly,  Civ.  No.  89-2980 
(RCL)  (D.D.C.).  Plaintiffs  and  EPA 
agreed  to  a  settlement  of  that  action  in 
a  consent  decree  entered  on  January  31. 
1992.  The  consent  decree,  which  has 
been  modified  several  times,  established 
a  schedule  by  which  EPA  is  to  propose 
and  take  final  action  for  eleven  point 
source  categories  identified  by  name  in 
the  decree  and  for  eight  other  point 
source  categories  identified  only  as  new 
or  revised  rules,  numbered  5  through 
12.  After  completing  a  preliminary 
study  of  the  feedlots  industry  under  the 
decree,  EPA  selected  the  swine  and 
poultry  portion  of  the  feedlots  industry 
as  the  subject  for  New  or  Revised  Rule 
#8.  and  the  beef  and  dairy  portion  of 
that  industry  as  the  subject  for  New  gr 
Revised  Rule  #9.  Under  the  decree,  as 
modified,  the  Administrator  was 
required  to  sign  a  proposed  rule  for  both 
portions  of  the  feedlots  industry  on  or 
before  December  15,  2000,  and  must 
take  final  action  on  that  proposal  no 
later  than  December  15,  2002.  As  part  of 
EPA's  negotiations  with  the  plaintiffs 
regarding  the  deadlines  for  this 
rulemaking.  EPA  entered  into  a 
settlement  agreement  dated  December  6, 
1999.  under  which  EPA  agreed,  by 
December  15.  2000.  to  also  propose  to 
revise  the  existing  NPDES  permitting 
regulations  under  40  C.F.R.  part  122  for 
CAFOs.  EPA  also  agreed  to  perform 
certain  evaluations,  analyses  or 
assessments  and  to  develop  certain 
preliminary  options  in  connection  with 
the  proposed  QAFO  rules.  (The 
Settlement  Agreement  expressly 
provides  that  nothing  in  the  Agreement 
requires  EPA  to  select  any  of  these 
options  as  the  basis  for  its  proposed 
rule.) 

The  existing  regulation  defines 
fecilities  with  1.000  animal  imits 
("AU")  or  more  as  CAFOs.  The 
regulation  also  states  that  facilities  with 
300-1000  AU  are  CAFOs  if  they  meet 
certain  conditions.  The  term  AU  is  a 
measurement  established  in  the  1970 
regulations  that  attempted  to  equalize 


the  characteristics  of  the  wastes  among 
different  animal  types. 

Today's  proposals  presents  two 
alternatives  for  how  to  structure  the 
revised  NPDES  program  for  CAFOs.  The 
first  alternative  is  a  "two-tier  structure" 
that  simplifies  the  definition  of  CAFOs 
by  establishing  a  single  threshold  for 
each  animal  sector.  This  alternative 
would  establish  a  single  threshold  at  the 
equivalent  of  500  AU  above  which 
operations  would  be  defined  as  CAFOs 
and  below  which  facilities  would 
become  CAFOs  only  if  designated  by  the 
permit  authority.  The  500  AU 
equivalent  for  each  animal  sector  would 
be  as  follows. 

500  cattle  excluding  mature  dfury  or 

veal  cattle 
500  veal  cattle 
350  matm-e  dairy  cattle  (whether  milked 

or  dry) 
1.250  mature  swine  weighing  over  55 

pounds 
5.000  inunature  swine  weighing  55 

poimds  or  less 
50,000  chickens 
27,500  turkeys 
2,500  ducks 
250  horses 
5,000  sheep  or  lambs 

The  second  proposal  would  retain  the 
"three-tier  structiu-e"  of  the  existing 
regulation.  Under  this  alternative,  all 
operations  with  1.000  AU  or  more 
would  be  defined  as  CAFOs;  those  with 
300  AU  to  1 .000  AU  would  be  CAFOs 
only  if  they  meet  certain  conditions  or 
if  designated  by  the  permit  authority; 
and  those  with  fewer  than  300  AU 
would  only  be  CAFOs  if  designated  by 
the  permit  authority.  These  conditions 
are  detailed  in  section  VII  of  this 
preamble  and  differ  from  those  in  the 
Ciurent  rule.  Facilities  with  300  AU  to 
1.000  AU  would  certify  that  they  do  not 
meet  the  conditions  for  being  defined  as 
a  CAFO  or  apply  for  a  permit.  The  300 
AU  and  1.000  AU  equivalent  number  of 
animals  for  each  sector  would  be  as 
follows: 


AnimaJ  type 


Cattle  excluding  mature  dairy  or  veal  catde 

Vea) 

Mature  Dairy  Cattle 

Swine  weigtiing  more  than  55  pounds  

Swine  weighing  55  pounds  or  less 

CtHckens  

Turkeys  

Ducks 

Horses 

Sheep  or  Laint)s  


1,000  AU 

equivalent 

(no.  of 

animals) 


1.000 

1.000 

700 

2.500 

10,000 

100,000 

55,000 

5.000 

500 

10.000 


300  AU 

equivalent 

(no.  of 

animals) 


300 
300 
200 
750 

3,000 
30,000 
16,500 

1,500 
150 

3.000 
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The  Agency  is  also  taking  comment 
on  two  other  alternatives  that  the 
Agency  is  considering  and  may  pursue 
after  evaluating  comments. 

Today's  proposal  would  also  expand 
the  regulatory  definition  of  CAFOs  to 
include  all  types  of  poultry  operations 
regardless  of  the  type  of  manure 
handling  system  or  watering  system 
they  use.  and  also  would  include 
standalone  immatiu*e  swine  and  heifer 
operations. 

Under  the  two-tier  proposal.  EPA  is 
proposing  to  simplify  the  criteria  for 
being  designated  as  a  CAFO  by 
eliminating  two  specific  criteria  that 
have  proven  difficult  to  implement,  the 
"direct  contact"  criterion  and  the  "man 
made  device"  criterion.  Under  the  three- 
tier  proposal,  EPA  is  proposing  to  retain 
those  criteria  for  designating  operations 
which  have  less  than  300  AU.  Both 
proposals  retain  the  existing 
requirement  for  the  permit  authority  to 
consider  a  nimiber  of  factors  to 
determine  whether  the  facility  is  a 
significant  contributor  of  pollution  to 
waters  of  the  U.S.,  and  the  requirement 
for  an  on-site  inspection  prior  to 
designation.  EPA  is  also  proposing  to 
clarify  that  EPA  has  the  authority  to 
designate  CAFOs  both  in  states  where 
EPA  is  the  permit  authority  and  in 
States  with  NPDES  authorized 
projQ^ms. 

EPA  is  proposing  to  eliminate  the  25- 
year,  24-hour  storm  event  permit 
exclusion  and  to  impose  a  broader,  more 
explicit  duty  for  all  CAFOs  to  apply  for 
a  permit  (with  one  exception  as 
described  below).  Under  the  current 
regulations,  facilities  are  excluded  from 
being  defined  as.  and  thus  subject  to 
permitting  as.  CAFOs  if  they  discharge 
only  in  the  event  of  a  25-yearr  24-hour 
storm.  This  exclusion  has  proven  to  be 
problematic  in  practice,  as  described 
below,  and  ultimately  unnecessary. 
There  are  many  operations  that 
currently  may  be  avoiding  permitting  by 
an  inappropriate  reliance  on  this 
exclusion.  The  Agency  believes  there  is 
no  reason  to  retain  this  exclusion  from 
the  definition  of  a  CAFO.  However,  EPA 
is  proposing  to  retain  the  25-year.  24- 
hour  storm  standard  as  a  design 
standard  in  the  effluent  guidelines  for 
certain  sectors  (specifically,  the  beef  and 
dairy  sectors).  CAFOs  in  those  sectors 
would  need  to  obtain  permits,  but  the 
permits  would  allow  certain  discharges 
as  long  as  the  facility  met  the  25-year. 
24-hour  storm  design  standard. 

In  sum.  imder  today's  proposal,  all 
operations  that  meet  the  definition  of  a 
CAFO  under  either  of  the  two 
alternative  structures  (as  well  as  all 
operations  that  are  designated  as 
CAFOs)  would  be  required  to  apply  for 


a  permit.  There  would,  however,  be  one 
exception  to  this  requirement,  as 
described  in  more  detail  below:  If  the 
operator  could  demonstrate  to  the 
permitting  authority  that  the  facility  has 
"no  potential  to  discharge."  then  a 
permit  application  and  a  permit  would 
not  be  required. 

Under  the  two-tier  structxire.  the  net 
effect  of  the  revisions  for  determining 
which  facilities  are  CAFOs  is  to  require 
approximately  26.000  operations  to 
apply  for  a  NPDES  permit.  Under  the 
three-tier  structure.  EPA  estimates  that 
approximately  13,000  operations  would 
be  required  to  apply  for  a  permit,  and 
an  additional  26.000  operations  could 
either  certify  that  they  are  not  a  CAFO 
or  apply  for  a  permit.  Under  the  existing 
regulation.  EPA  estimates  that  about 
12.000  facilities  should  be  permitted  but 
only  2.530  have  actually  applied  for  a 
permit. 

Today's  proposal  would  clarify  the 
definition  of  a  CAFO  as  including  both 
the  production  areas  (animal 
confinement  areas,  manure  storage 
areas,  raw  materials  storage  areas  and 
waste  containment  areas)  and  the  land 
application  areas  that  are  under  the 
control  of  the  CAFO  owner  or  operator. 
As  the  industry  trend  is  to  larger,  more 
specialized  feedlots  with  less  cropland 
needing  the  manure  for  fertilizer.  EPA  is 
concerned  that  manure  is  being  land 
applied  in  excess  of  agricultural  uses 
and.  therefore,  being  managed  as  a 
waste  product,  and  that  this  practice  is 
causing  runoff  or  leaching  to  waters  of 
the  U.S.  The  permit  would  address 
practices  at  the  production  area  as  well 
as  the  land  application  area,  and  would 
impose  record  keeping  and  other 
requirements  with  regard  to  transfer  of 
maniu«  off-site. 

EPA  is  further  proposing  to  clarify 
that  entities  that  exercise  "substantial 
operational  control"  over  the  CAFO  are 
"operators"  of  the  CAFO  and  thus 
would  need  to  obtain  a  permit  along 
with  the  CAFO  owner  or  operator.  "The 
trend  toward  specialized  animal 
production  under  contract  with 
processors,  packers  and  other 
integrators  has  increasingly  resulted  in 
concentrations  of  excess  manure  beyond 
agricultural  needs  in  certain  geographic 
areas.  Especially  in  the  poultry  and 
swine  sector,  the  processor  provides  the 
animals,  feed,  medication  and/or 
specifies  growing  practices.  EPA 
believes  that  clarifying  that  both  parties 
are  liable  for  compliance  with  the  terms 
of  the  permit  as  well  as  responsible  for 
the  excess  manure  generated  by  CAFOs 
will  lead  to  better  management  of 
manure. 

The  proposed  effluent  guidelines 
revisions  would  apply  only  to  beef. 


dairy,  swine,  poultry  and  veal 
operations  that  are  defined  or 
designated  as  CAFOs  under  either  of  the 
two  alternative  structiu^s  and  that  are 
above  the  threshold  for  the  effluent 
guideline.  For  those  CAFOs  below  the 
threshold  for  being  subject  to  the 
effluent  guidelines,  the  permit  writer 
would  use  best  professional  judgment 
(BPJ)  to  develop  the  site-specific  permit 
conditions. 

Today's  proposed  effluent  guidelines 
revisions  would  not  alter  the  existing 
effluent  guideline  regulations  for  horses, 
ducks,  sheep  or  lambs.  In  these  sectors, 
only  facilities  with  1.000  AU  <*  more 
are  subject  to  the  effluent  gmdelines. 
Permits  for  operations  in  ^ese 
subcategories  with  fewer  than  1 ,000  AU 
would  continue  to  be  developed  based 
on  the  best  professional  judgement  of 
the  permit  writer. 

The  proposed  effluent  guidelines 
regulations  for  beef,  dairy,  swine, 
poultry  and  veal  operations  will 
establish  the  Best  Practicable  Control 
Technology  (BPT).  Best  Conventional 
Pollutant  Control  Technology  (BCT), 
and  the  Best  Available  Technology 
(BAT)  limitations  as  well  as  New  Source 
Performance  Standards,  including 
specific  best  management  practices 
which  ensure  that  manure  storage  and 
handling  systems  are  inspected  and 
maintained  adequately.  A  description  of 
these  requirements  is  in  Section  IH. 

Under  the  BPT  requirements  for  all  of 
the  subcategories,  EPA  is  proposing  to 
require  zero  discharge  fix>m  the 
production  area  except  that  an  overflow 
due  to  catastrophic  or  chronic  storms 
would  be  allowed  if  the  CAFO  met  a 
certain  design  standard  for  its 
containment  structures.  If  a  CAFO  uses 
a  liquid  manure  handling  system,  the 
storage  structure  or  lagoon  would  be 
required  to  be  designed,  constructed 
and  maintained  to  capt\u«  all  process 
wastewater  and  manure,  plus  all  the 
storm  water  runoff  from  the  25-year.  24- 
hour  storm. 

The  proposed  BPT  limitations  also 
include  specific  requirements  on  the 
application  of  manure  and  wastewater 
to  land  that  is  owned  or  under  the 
operational  control  of  the  CAFO.  EPA  is 
proposing  to  require  that  CAFOs  apply 
their  manure  at  a  rate  calculated  to  meet 
the  requirements  of  the  crop  for  either 
nitrogen  or  phosphorus  (depending  on 
the  soil  conditions  for  phosphorus). 
Livestock  manure  tends  to  be 
phosphorus  rich,  meaning  that  if 
manure  is  applied  to  meet  the  nitrogen 
requirements  of  a  crop,  then  phosphorus 
is  being  applied  at  rates  higher  than 
needed  by  the  crop.  Repeated 
application  of  manure  on  a  nitrogen 
basis  may  build  up  phosphorus  levels  in 
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the  soil,  and  potentially  result  in 
saturation,  thus  contributing  to  the 
contamination  of  suiface  waters  through 
erosion,  snow  melt  and  rainMl  events. 
Therefore,  EPA  is  also  proposing  that 
manure  must  be  applied  to  cropland  at 
rates  not  to  exceed  the  crop 
requirements  for  nutrients  and  the 
ability  of  the  soil  to  absorb  any  excess 
phosphorus.  BPT  establishes  specific 
record  keeping  requirements  associated 
with  ensuring  the  achievement  of  the 
zero  discharge  limitation  for  the 
production  area  and  that  the  application 
of  manure  and  wastewater  is  done  in 
accordant^  with  land  application 
requirements.  EPA  also  proposes  to 
require  the  CAFO  operator  to  maintain 
records  of  any  excess  manure  that  is 
transported  off-site. 

BAT  limitations  for  the  beef  and  dairy 
,  subcategories  would  include  all  of  the 
BPT  limitations  described  above  and,  in 
addition,  would  reqiure  CAFDs  to 
achieve  zero  discharge  to  ground  water 
beneath  the  production  area  that  has  a 
direct  hydrologic  connection  to  siuface 
water.  In  addition,  the  proposed  BAT 
requirements  for  the  swine,  veal  and 
poultry  subcategories  would  eliminate 
the  provision  for  overflow  in  the  event 
of  a  chronic  or  catastrophic  storm. 
CAFOs  in  the  swine,  veal  and  poultry 
subcategories  typically  house  their 
animals  under  roof  instead  of  in  open 
areas,  thus  avoiding  or  minimizing  the 
runoff  of  contaminated  storm  water  and 
the  need  to  contain  storm  water. 

EPA  is  also  proposing  to  revise  New 
Source  Performance  Standards  (NSPS) 
based  on  the  same  technology 
requirements  as  BAT  for  the  beef  and 
dairy  subcategories.  For  the  swine,  veal 
and  poultry  subcategories,  EPA 
proposes  revised  NSPS  based  on  the 
same  technology  as  BAT  with  the 
additional  requirement  that  there  be  no 
discharge  of  pollutants  through  ground 
water  beneath  the  production  area  that 
has  a  direct  hydrological  connection  to 
surface  waters.  Both  the  BAT  and  NSPS 
requirements  have  the  same  land 
application  and  record  keeping 
requirements  as  proposed  for  BPT. 

Today's  proposal  would  make  several 
other  changes  to  the  existing  regulation, 
which  would: 

•  require  the  CAFO  operator  to 
develop  a  Permit  Nutrient  Plan  for 
managing  manure  and  wastewater  at 
both  the  production  area  and  the  land 
application  area; 

•  require  certain  record  keeping, 
reporting,  and  monitoring; 

•  revise  the  definition  of  an  animal 
feeding  operation  (AFO)  to  more  clearly 
exclude  areas  such  as  pastures  and 
rangeland  that  sustain  crops  or  forage 


during  the  entire  time  that  animals  are 
present; 

•  eliminate  the  mixed-animal  type 
calcidation  for  determining  which  AFOs 
are  CAFOs;  and 

•  require  permit  authorities  to 
include  the  following  conditions  in 
permits  to: 

(1)  require  retention  of  a  permif  imtil 
proper  facility  closure;  (2)  establish  the 
method  for  operators  to  calculate  the 
allowable  manure  application  rate;  (3) 
specify  restrictions  on  timing  and 
methods  of  application  of  manure  and 
wastewater  to  assiu^  use  for  an 
agricidtural  purpose  (e.g.,  certain 
applications  to  frozen,  snow  covered  or 
saturated  land)  to  prevent  impairment  of 
water  quahty;  (4)  address  risk  of 
contamination  via  groundwater  with  a 
direct  hydrological  connection  to 
surface  water;  (5)  address  the  risk  of 
improper  manure  application  off-site  by 
either  requiring  that  the  CAFO  operator 
obtain  from  off-site  recipients  a 
certification  that  they  are  land  applying 
CAFO  manure  according  to  proper 
agricidtural  practices  or  requiring  the 
CAFO  to  provide  information  to  manure 
recipients  and  keep  appropriate  records 
of  off-site  transfers,  or  both;  and  (6) 
establish  design  standards  to  account  for 
chronic  storm  events. 

Today's  proposal  would  also: 

•  clarify  EPA's  interpretation  of  the 
agricultural  storm  water  exemption  and 
its  implications  for  land  application  of 
manure  both  at  the  CAFO  and  off-site; 
and 

•  clarify  application  of  the  CWA  to 
dry  weather  discharges  at  AFOs. 

EPA  is  seeking  conmient  on  the  entire 
proposal.  Throughout  the  preamble, 
EPA  identifies  specific  components  of 
the  proposed  rule  on  which  comment  is 
particularly  sought. 

m.  Background 

A.  The  Clean  Water  Act 

Congress  passed  the  Federal  Water 
Pollution  Control  Act  (1972),  also 
known  as  the  Clean  Water  Act  (CWA), 
to  "restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
nation's  waters."  (33  U.S.C.  §  1251(a)). 
The  CWA  establishes  a  comprehensive 
program  for  protecting  our  nation's 
waters.  Among  its  core  provisions,  the 
CWA  prohibits  the  discharge  of 
pollutants  from  a  point  source  to  waters 
of  the  U.S.  except  as  authorized  by  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
The  CWA  establishes  the  NPDES  permit 
program  to  authorize  and  regulate  the 
discharges  of  pollutants  to  waters  of  the 
U.S.  EPA  has  issued  comprehensive 
regulations  that  implement  the  NPDES 


program  at  40  CFR  Part  122.  The  CWA 
also  provides  for  the  development  of 
technology-based  and  water  quality- 
based  effluent  limitations  that  are 
imposed  through  NPDES  permits  to 
control  discharges  of  pollutants. 

1.  The  National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit 
Program 

Under  the  NPDES  permit  program,  all 
point  sources  that  directly  discharge 
pollutants  to  waters  of  the  U.S.  must 
apply  for  a  NPDES  permit  and  may  only 
discharge  pollutants  in  compliance  with 
the  terms  of  that  permit.  Such  permits 
must  include  any  nationally  established, 
technology  based  effluent  discharge 
limitations  (i.e.,  effluent  guidelines) 
(discussed  below,  in  subsection  III.A.2). 
In  the  absence  of  national  effluent 
limitations,  NPDES  permit  writers  must 
establish  technology  based  limitations 
and  standards  on  a  case-by-case  basis, 
based  on  their  "best  professional 
judgement  (BPJ)." 

Water  quality-based  effluent  limits 
also  are  included  in  a  permit  where 
technology-based  limits  are  not 
sufficient  to  ensure  compliance  with 
State  water  quality  standards  that  apply 
to  the  receiving  water  or  where  required 
to  implement  a  Total  Maximum  Daily 
Load  (TMDL).  Permits  may  also  include 
specific  best  management  practices  to 
achieve  effluent  limitations  and 
standards,  typically  included  as  special 
conditions.  In  addition,  NPDES  permits 
normally  include  monitoring  and 
reporting  requirements,  and  standard 
conditions  (i.e.,  conditions  that  apply  to 
all  NPDES  permits,  such  as  the  duty  to 
properly  operate  and  maintain 
equipment  and  treatment  systems). 

NPDES  permits  may  be  issued  by  EPA 
or  a  State,  Territory,  or  Tribe  authorized 
by  EPA  to  implement  the  NPDES 
program.  Ciurently,  43  States  and  the 
Virgin  Islands  are  authorized  to 
administer  the  base  NPDES  program 
(the  base  program  includes  the  federal 
requirements  applicable  to  AFOs  and 
CAFOs).  Alaska,  Arizona,  the  District  of 
Columbia,  Idaho,  Maine,  Massachusetts, 
New  Hampshire,  and  New  Mexico  are 
not  currently  authorized  to  implement 
the  NPDES  program.  In  addition, 
Oklahoma,  while  authorized  to 
administer  the  NPDES  program,  does 
not  have  CAFO  regulatory  authority.  No 
tribe  is  currently  authorized. 

A  NPDES  permit  may  be  either  an 
individual  permit  tailored  for  a  single 
facility  or  a  general  permit  applicable  to 
multiple  facilities  within  a  specific 
category.  Prior  to  the  issuance  of  an 
individual  permit,  the  owner  or  operator 
submits  a  permit  application  with 
facility-specific  information  to  the 
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permit  authority,  who  reviews  the 
information  and  prepares  a  draft  permit. 
The  permit  authority  prepares  a  fact 
sheet  explaining  the  draft  permit,  and 
publishes  the  draft  permit  and  fact  sheet 
for  public  review  and  comment. 
Following  consideration  of  public 
comments  by  the  permit  audiority.  a 
final  permit  is  issued.  Specific 
procedural  requirements  apply  to  the 
modification,  revocation  and  reissuance, 
and  termination  of  a  NPDES  permit. 
NPDES  permits  are  subject  to  a 
maximum  5-year  term. 

General  NPDES  permits  are  available 
to  address  a  category  of  discharges  that 
involve  similar  operations  with  similar 
wastes.  General  permits  are  not 
developed  based  on  facility-specific 
information.  Instead,  they  are  developed 
based  on  data  that  characterize  the  type 
of  operations  being  addressed  and  the 
pollutants  being  discharged.  Once  a 
general  permit  is  drafted,  it  is  published 
for  public  review  and  comment 
accompanied  by  a  fact  sheet  that 
explains  the  permit.  Following  EPA  or 
State  permit  authority  consideration  of 
public  conmients,  a  final  general  permit 
is  issued.  The  general  permit  specifies 
the  type  or  category  of  fecilities  that 
may  obtain  coverage  under  the  permit: 
Those  facilities  that  fall  within  this 
category  then  must  submit  a  "notice  of 
intent"  (NOI)  to  be  covered  imder  the 
general  permit  to  gain  permit  coverage. 
[Under  40  CFR  122.28fb)(2)(vi).  the 
permit  authority  also  may  notify  a 
discharger  that  it  is  covered  under  a 
general  permit  even  where  that 
discharger  has  not  submitted  a  notice  of 
intent  to  be  covered  by  the  permit.]  EPA 
anticipates  that  the  Agency  and 
authorized  States  will  use  general 
NPDES  permits  to  a  greater  extent  than 
individual  permits  to  address  CAFOs. 

2.  Effluent  Limitation  Guidelines  and 
Standards 

Effluent  limitation  guidelines  and 
standards  (which  we  also  refer  to  today 
as  "effluent  guidelines"  or  "ELG")  are 
national  regulations  that  establish 
limitations  on  the  discharge  of 
pollutants  by  industrial  category  and 
subcategory.  These  limitations  are 
subsequently  incorporated  into  NPDES 
permits.  The  effluent  guidelines  are 
based  on  the  degree  of  control  that  can 
be  achieved  using  various  levels  of 
pollution  control  technology,  as 
outlined  below.  The  effluent  guidelines 
may  also  include  non-numeric  effluent 
limitations  in  the  form  of  best 
management  practices  requirements  or 
directly  impose  best  management 
practices  as  appropriate. 

a.  Best  Practicable  Control 
Technology  Currently  Available  (BPT)— 


Section  304(b)(1)  of. the  CWA.  In  the 
guidelines  for  an  industry  category,  EPA 
defines  BPT  effluent  limits  for 
conventional,  toxic,  and  non- 
conventional  pollutants.  In  specifying 
BPT,  EPA  looks  at  a  number  of  factors. 
EPA  first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
also  considers  the  age  of  the  equipment 
and  facilities,  the  processes  employed 
and  any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non- water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  304(b)(1)(B)).  Traditionally.  EPA 
establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry  of  various  ages,  sizes,  processes 
or  other  conunon  characteristics.  Where 
existing  performance  is  uniformly 
inadequate,  EPA  may  require  higher 
levels  of  control  than  currently  in  place 
in  an  industrial  category  if  the  Agency 
determines  that  the  technology  can  be 
practically  applied. 

b.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA.  In 
general,  BAT  effluent  limitations 
represent  the  best  existing  economically 
achievable  performance  of  direct 
discharging  plants  in  the  industrial 
subcategory  or  category.  The  factors 
considered  in  assessing  BAT  include  the 
cost  of  achieving  BAT  effluent 
reductions,  the  age  of  equipment  and 
facilities  involved,  the  processes 
employed,  engineering  aspects  of  the 
control  technology,  potential  process 
changes,  non- water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  factors 
as  the  Administrator  deems  appropriate. 
The  Agency  retains  considerable 
discretion  in  assigning  the  weight  to  be 
accorded  to  these  factors.  An  additional 
statutory  factor  considered  in  setting 
BAT  is  economic  achievability. 
Generally,  the  achievability  is 
determined  on  the  basis  of  the  total  cost 
to  the  industrial  subcategory  and  the 
overall  effect  of  the  rule  on  the 
industry's  financial  health.  BAT 
limitations  may  be  based  on  effluent 
reductions  attainable  through  changes 
in  a  facility's  processes  and  operations. 
As  with  BPT,  where  existing 
performance  is  uniformly  inadequate, 
BAT  may  be  based  on  technology 
transferred  from  a  different  subcategory 
within  an  industry  or  from  another 
industrial  category.  BAT  may  be  based 
on  process  changes  or  internal  controls, 


even  when  these  technologies  are  not 
common  industry  practice. 

c.  Best  Conventional  Pollutant  Control 
Technology  (BCD— Section  304(b)(4)  of 
the  CWA.  The  1977  amendments  to  the 
CWA  required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  sources.  BCT  is  not  an 
additional  limitation,  but  replaces  Best 
Available  Technology  (BAT)  for  control 
of  conventional  pollutants.  In  addition 
to  other  factors  specified  in  Section 
304(b)(4)(B),  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology'  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974).  Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD^), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30, 1979  (44  FR  44501). 

d.  New  Source  Performaifce 
Standards  (NSPS)— Section  306  of  the 
CWA.  NSPS  reflect  effluent  reductions 
that  are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the 
greatest  degree  of  effluent  reduction 
attainable  through  the  application  of  the 
best  available  demonstrated  control 
technology  for  all  pollutants  (i.e., 
conventional,  non-conventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy-  requirements. 

B.  History  of  EPA  Actions  to  Address 
CAFOs 

EPA's  regulation  of  wastewater  and 
manure  from  CAFOs  dates  to  the  1970s. 
The  existing  NPDES  CAFO  regulations 
were  issued  on  March  18,  1976  (41  FR 
11458).  The  existing  national  effluent 
limitations  guideline  and  standards  for 
feedlots  were  issued  on  February  14, 
1974  (39  FR  5704). 

By  1992,  it  became  apparent  that  the 
regulation  and  permitting  of  CAFOs 
needed  review  due  to  changes  in  the 
livestock  industry,  specifically  the 
consolidation  of  the  industry  into  fewer, 
but  larger  operations.  In  1992,  the 
Agency  established  a  workgroup 
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composed  of  representatives  of  State 
agencies,  EPA  regional  staff  and  EPA 
headquarters  staff  to  address  issues 
related  to  CAFOs.  The  workgroup 
issued  The  Report  of  the  EPA/State 
Feedlot  Workgroup  in  1993.  One  of  the 
workgroup's  recommendations  was  that 
the  i\gency  should  provide  additional 
guidance  on  how  CAFOs  are  regulated 
under  the  NPDES  permit  program.  The 
Agency  issued  such  guidance,  entitled 
Guide  Manual  On  NPDES  Regulations 
For  Concentrated  Animal  Feeding 
Operations,  in  December  1995. 

Massive  spills  of  hog  manure  (see 
Section  V.B.l.c)  and  Pfiesteria  outbreaks 
(see  Section  V.Cl.a.),  continued 
industry  consolidation,  and  increased 
public  awareness  of  the  potential 
environmental  and  public  health 
impacts  of  animal  feeding  operations 
resulted  in  EPA  taking  more 
comprehensive  actions  to  improve 
existing  regulatory  and  volimtary 
programs.  In  1997,  dialogues  were 
initiated  between  EPA  and  the  poultry 
and  pork  livestock  sectors.  On 
December  12, 1997,  the  Pork  Dialogue 
participants,  including  representatives 
from  the  National  Pork  Producers 
Council  (NPPC)  and  officials  from  EPA, 
U.S.  Department  of  AgriciUture  (USDA), 
and  several  States,  issued  a 
Comprehensive  Environmental 
Framework  for  Pork  Production 
Operations.  Continued  discussions 
between  EPA  and  the  NPPC  led  to 
development  of  a  Compliance  Audit 
Program  Agreement  (CAP  Agreement) 
that  is  available  to  any  pork  producer 
who  participates  in  NPPC's 
environmental  assessment  program.  The 
CAP  Agreement  for  pork  producers  was 
issued  by  the  Agency  on  November  24, 
1998.  Under  the  agreement,  pork 
producers  that  voluntarily  have  their 
facilities  inspected  are  eligible  for 
reduced  penalties  for  any  CWA 
violations  discovered  and  corrected. ' 
The  Poultry  Dialogue  produced  a  report 
in  December  1998  that  established  a 
volxmtary  program  focused  on 
promoting  protection  of  the 
environment  and  water  quality  through 
implementation  of  litter  management 
plans  and  other  actions:  Environmental 
Framework  and  Implementation 
Strategy:  A  Voluntary  Program 
Developed  and  adopted  by  the  Poultry 
Industry,  Adopted  at  the  December  8-9, 
1998  meeting  of  the  Poultry  Industry 
Environmental  Dialogue  (U.S.  Poiddy 
and  Egg  Association). 

President  Clinton  and  Vice  President 
Gore  announced  the  Clean  Water  Action 
Plan  (CWAP)  on  February  19,  1998.  The 
CWAP  describes  the  key  water  quality 
problems  our  nation  faces  today  and 
suggests  both  a  broad  plan  and  specific 


actions  for  addressing  these  problems. 
The  CWAP  indicated  that  polluted 
nmoff  is  the  greatest  source  of  water 
queility  problems  in  the  United  States 
today  and  that  stronger  polluted  nmoff 
controls  are  needed.  The  CWAP  goes  on 
to  state  that  one  important  aspect  of 
such  controls  is  the  expansion  of  CWA 
permit  controls,  including  those 
applicable  to  large  facilities  such  as 
CAFOs. 

The  CWAP  included  two  key  action 
items  that  address  animal  feeding 
operations  (AFOs).  First,  it  stated  that 
EPA  shoidd  publish  and,  upon 
considering  public  comments, 
implement  an  AFO  strategy  for 
important  and  necessary  EPA  actions  on 
standards  and  permits.  EPA  published  a 
Draft  Strategy  for  Addressing 
Environmental  and  Public  Health 
Impacts  from  Animal  Feeding 
Operations  in  March  1998  (draft  AFO 
Strategy).  In  accordance  with  EPA's 
draft  AFO  Strategy,  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  also  issued  the  Compliance 
Assurance  Implementation  Plan  for 
Animal  Feeding  Operations  in  March 

1998.  This  plan  describes  compliance 
and  enforcement  efforts  being 
iindertaken  to  ensure  that  CAFOs 
comply  with  existing  CWA  regulations. 
Second,  the  CWAP  stated  that  EPA  and 
USDA  should  jointly  develop  a  imified 
national  strategy  to  minimize  the  water 
quality  and  public  health  impacts  of 
AFOs.  EPA  and  USDA  jointly  published 
a  draft  Unified  National  Strategy  for 
Animal  Feeding  Operations  (hereinafter 
Unified  National  AFO  Strategy)  on 
September  21, 1998  and,  after 
sponsoring  and  participating  in  11 
public  listening  sessions  and 
considering  public  comments  on  the 
draft  strategy,  published  a  final  Unified 
National  AFO  Strategy  on  March  9, 

1999.  This  joint  strategy  was  generally 
consistent  with  and  superceded  EPA's 
draft  AFO  Strategy. 

The  Unified  National  AFO  Strategy 
establishes  national  goals  and 
performance  expectations  for  all  AFOs. 
The  general  goal  is  for  AFO  owners  and 
operators  to  take  actions  to  minimize 
water  pollution  from  confinement 
facilities  and  land  where  manure  is 
applied.  To  accomplish  this  goal,  the 
AFO  Strategy  established  a  national 
performance  expectation  that  all  AFOs 
should  develop  and  implement 
technically  sound,  economically 
feasible,  and  site-specific 
comprehensive  nutrient  management 
plans  (CNMPs)  to  minimize  impacts  on 
water  quality  and  public  health. 

The  Unified  National  AFO  Strategy 
identified  seven  strategic  issues  that 
should  be  addressed  to  better  resolve 


concerns  associated  with  AFOs.  These 
include:  (1)  fostering  CNMP 
development  and  implementation;  (2) 
accelerating  voluntary,  incentive-based 
programs;  (3)  implementing  and 
improving  the  existing  regulatory 
program;  (4)  coordinating  research, 
technical  innovation,  compliance 
assistance,  and  technology  transfer;  (5) 
encouraging  industry  leadership;  (6) 
increasing  data  coordination;  and  (7) 
establishing  better  performance 
measures  and  greater  accoimtability. 
Today's  proposed  rule  primarily 
addresses  strategic  issue  three: 
implementing  and  improving  the 
existing  AFO  regulatory  program. 

The  Unified  National  AFO  Strategy 
observed  that,  for  the  majority  of  AFOs 
(estimated  in  the  AFO  Strategy  as  95 
percent),  voluntary  efforts  founded  on 
locally  led  conservation,  education,  and 
technical  and  financial  assistance  would 
be  the  principal  approach  for  assisting 
owners  and  operators  in  developing  and 
implementing  site-specific  CNMPs  and 
reducing  water  pollution  and  public . 
health  risks.  Future  regulatory  programs 
would  focus  permitting  and 
enforcement  priorities  on  high  risk 
operations,  which  were  expected  to 
constitute  the  remaining  5  percent.  EPA 
estimates  that  today's  proposal  would 
result  in  permit  coverage  for 
approximately  7  percent  of  AFOs  under 
the  two-tier  structiire,  and  between  4.5 
percent  and  6.5  percent  of  AFOs  under 
the  three-tier  structure. 

Following  publication  of  the  Unified 
National  AFO  Strategy,  EPA  issued  on 
August  6,  1999  the  Draft  Guidance 
Manual  and  Example  NPDES  Permit  for 
CAFOs  for  a  90-day  public  comment 
period.  EPA  undertook  development  of 
this  new  guidance  manual  in  order  to 
provide  permit  writers  with  improved 
guidance  on  applying  the  existing 
regulations  to  a  changing  industry. 
While  the  guidance  manual  has  not 
been  finalized,  many  of  the  issues 
discussed  in  the  draft  guidance  manual 
are  also  addresses  in  today's  preamble. 
EPA  expects  to  issue  final,  revised 
permitting  guidance  to  reflect  the 
revised  CAFO  regulations  when  they  are 
published  in  final  form. 

C.  What  Requirements  Apply  to  CAFOs? 

The  discussion  below  provides  an 
overview  of  the  scope  and  requirements 
imposed  under  the  existing  NPDES 
CAJFO  regulations  and  feedlot  effluent 
limitations  guidelines.  It  also  explains 
the  relationship  of  these  two 
regvUations,  and  summarizes  other 
federal  and  State  regidations  that 
potentially  affect  AFOs. 
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1.  What  are  the  Scope  and  Requirements 
of  the  Existing  NPDES  Regulations  for 
CAFOs? 

Under  existing  40  CFR  122.23,  an 
operation  must  be  defined  as  an  animal 
feeding  operation  (AFO)  before  it  can  be 
defined  as  a  concentrated  animal 
feeding  operation  (CAFO).  The  term 
"animal  feeding  operation"  is  defined  in 
EPA  regulations  as  a  "lot  or  facility" 
where  animals  "have  been,  are,  or  will 
be  stabled  or  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12  month  period  and  crops, 
vegetation[,l  forage  growth,  or  post- 
harvest  residues  are  not  sustained  in  the 
normal  growing  season  over  any  portion 
of  the  lot  or  facility."  This  definition  is 
intended  to  enable  the  NPDES 
authorized  permitting  authority  to 
regulate  facilities  where  animals  are 
stabled  or  confined  and  waste  is 
generated. 

Once  a  facility  meets  the  AFO 
definition,  its  size,  based  upon  the  total 
numbers  of  animals  confined,  is  a  key 
factor  in  determining  whether  it  is  a 
CAFO.  To  define  these  various  livestock 
sectors,  EPA  established  the  concept  of 
an  "animal  unit"  (AU),  which  varies 
according  to  animal  type.  Each  livestock 
type,  except  poultry,  is  assigned  a 
midtiplication  factor  to  facilitate 
determining  the  total  number  of  AU  at 
a  facility  with  more  than  one  animal 
type.  These  multiplication  factors  are  as 
follows:  Slaughter  and  feeder  cattle — 
1.0,  Mature  dairy  cattle — 1.4,  Swine 
weighing  over  25  kilograms 
(approximately  55  poimds) — 0.4, 
Sheep — 0.1,  Horses — 2.0.  "There  are 
currently  no  animal  imit  conversions  for 
poultry  operations.  The  regulations, 
however,  define  the  total  number  of 
animals  (subject  to  waste  handling 
technology  restrictions)  for  specific 
poidtry  types  that  make  these  operations 
subject  to  the  regulation.  (40  CFR  Part 
122,  Appendix  B). 

Under  the  existing  regiUations,  an 
animal  feeding  operation  is  a 
concentrated  animal  feeding  operation  if 
it  meets  the  regulatory  CAFO  definition 
or  if  it  is  designated  as  a  CAFO.  The 
regiilations  automatically  define  an  AFO 
to  be  a  CAFO  if  either  more  than  1,000 
AU  are  confined  at  the  facility,  or  more 
than  300  AU  are  confined  at  the  facility 
and:  (1)  pollutants  are  discharged  into 
navigable  waters  through  a  manmade 
ditch,  flushing  system,  or  other  similar 
man-made  device;  or  (2)  pollutants  are 
discharged  directly  into  waters  that 
originate  outside  of  and  pass  over, 
across,  or  through  the  facility  or  come 
into  direct  contact  with  the  confined 
animals.  However,  no  animal  feeding 
operation  is  defined  as  a  CAFO  if  it 


discharges  only  in  the  event  of  a  25- 
year,  24-hour  storm  event  (although  it 
sill  may  be  designated  as  a  CAFO). 
Although  they  are  not  automatically 
defined  as  a  CAFO,  facilities  still  may 
be  designated  as  a  CAFO  even  if  they 
discharge  only  in  a  25-year,  24-hour 
storm  event. 

An  AFO  can  also  become  a  CAFO 
through  designation.  The  NPDES 
permitting  authority  may,  on  a  case-by- 
case  basis,  after  conducting  an  on-site 
inspection,  designate  any  AFO  as  a 
CAFO  based  on  a  finding  that  the 
facility  "is  a  significant  contributor  of 
pollution  to  the  waters  of  the  United 
States."  (40  CFR  122.23(c)).  Pxu^uant  to 
40  CFR  122.23(c)(l}(i)-(v)  the  permitting 
authority  shall  consider  several  factors 
making  this  determination,  including: 
(1)  the  size  of  the  operation,  and  amount 
of  waste  reaching  waters  of  the  U.S.;  (2) 
the  location  of  the  operation  relative  to 
waters  of  the  U.S.;  (3)  the  means  of 
conveyance  of  animal  waste  and  process 
waste  waters  into  waters  of  the  U.S.;  and 
(4)  the  slope,  vegetation,  rainfall  and 
other  factors  affecting  frequency  of 
discharge.  A  facility  v«th  300  animal 
units  or  less,  however,  may  not  be 
designated  as  a  CAFO  imless  pollutants 
are  discharged  into  waters  of  the  U.S. 
through  a  man-made  ditch,  flushing 
system,  or  other  similar  man-made 
device,  or  are  discharged  direcUy  into 
waters  of  the  U.S.  which  originate 
outside  of  the  facility  and  pass  over, 
across  or  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  animals  confined  in  the  operation. 

Once  defined  or  designated  as  a 
CAFO,  the  operation  is  subject  to 
NPDES  permitting.  As  described  above, 
a  permit  contains  the  specific 
technology-based  effluent  limitations 
(whether  based  on  the  effluent 
guidelines  or  BPJ):  water  quality-based 
limits  if  applicable;  specific  best 
management  practices;  monitoring  and 
reporting  requirements;  and  other 
standard  NPDES  conditions. 

2.  What  are  the  Scope  and  Requirements 
of  the  Existing  Feedlot  Effluent 
Guidelines? 

In  1974,  EPA  promulgated  effluent 
limitations  guidelines  applicable  to 
CAFOs  (40  CFR  Part  412)  and 
established  in  those  regulations  the 
technology-based  effluent  discharge 
standards  for  the  facilities  covered  by 
the  guidelines.  The  effluent  guidelines 
for  the  feedlots  point  source  category 
have  two  subparts:  Subpart  B  for  ducks, 
and  Subpart  A  for  all  other  feedlot 
animals.  Under  the  existing  regulation. 
Subpart  A  covers:  beef  cattie;  dairy 
cattle;  swine;  poultry;  sheep;  and 
horses.  Further,  the  effluent  guidelines 


apply  only  to  facilities  with  1 ,000  AU  or 
greater.  Today's  revisions  to  the  effluent 
guidelines  affect  only  the  guidelines  for 
the  beef,  dairy,  swine,  poultry  and  veal 
subcategories,  while  the  NPDES 
revisions  are  applicable  to  all  confined 
animal  types. 

The  current  feedlot  effluent 
guidelines  based  on  BAT  prohibit 
discharges  of  process  wastewater 
pollutants  to  waters  of  the  U.S.  except 
when  chronic  or  catastrophic  storm 
events  cause  an  overflow  from  a  facility 
designed,  constructed,  and  op>erated  to 
hold  process-generated  wastewater  plus 
runoff  from  a  25-year,  24-hours  storm 
event.  Animal  wastes  and  other 
wastewater  that  must  be  controlled 
include:  (1)  spillage  or  overflow  from 
animal  or  poultry  watering  systems, 
washing,  cleaning,  or  flushing  pens, 
bams,  manure  pits,  or  other  feedlot 
facilities,  direct  contact  swimming, 
washing,  or  spray  cooling  of  animals, 
and  dust  control;  and  (2)  precipitation 
(rain  or  snow)  which  comes  into  contact 
with  any  manure,  litter,  or  bedding,  or 
any  other  raw  material  or  intermediate 
or  final  material  or  product  used  in  or 
resulting  from  the  production  of  animals 
or  poultry  or  direct  products  (e.g.,  milk 
or  eggs).  40CFR412.il. 

As  described  above,  in  those  cases 
where  the  feedlot  effluent  guidelines  do 
not  apply  to  a  CAFO  (i.e.,  the  operation 
confines  fewer  than  1 ,000  animal  units), 
the  permit  writer  must  develop,  for 
inclusion  in  the  NPDES  permit, 
technology-based  limitations  based  on 
best  professional  judgement  (BPJ). 

3.  What  Requirements  May  be  Imposed 
on  AFOs  Under  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA)? 

In  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA),  Congress  required  States  with 
federally-approved  coastal  zone 
management  programs  to  develop  and 
implement  coastal  nonpoint  pollution 
control  programs.  Thirty-three  (33) 
States  and  Territories  currently  have 
federally  approved  Coastal  Zone 
Management  programs.  Section  6217(g) 
of  CZARA  called  for  EPA,  in 
consultation  with  other  federal  agencies, 
to  develop  gxiidance  on  "management 
measures"  for  sources  of  nonpoint 
source  pollution  in  coastal  waters.  In 
January  1993,  EPA  issued  its  Guidance 
Specifying  Management  Measures  for 
Sources  of  Nonpoint  Pollution  in 
Coastal  Waters  which  addresses  five 
major  source  categories  of  nonpoint 
pollution:  urban  nmoff,  agriculture 
runoff,  forestry  runoff,  marinas  and 
recreational  boating,  and 
hydromodification . 
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Within  the  agricultiire  runoff 
nonpoint  source  category,  the  EPA 
guidance  specifically  included 
management  measures  applicable  to  all 
new  and  existing  "confined  animal 
facilities."  The  guidance  identifies 
which  facilities  constitute  large  and 
small  confined  animal  facilities  based 
solely  on  the  number  of  animals  or 
animal  units  confined  (the  manner  of 
discheirge  is  not  considered).  Under  the 
CZARA  guidance:  a  large  beef  feedlot 
contains  300  head  or  more,  a  small 
feedlot  between  50-299  head;  a  large 
dairy  contains  70  head  or  more,  a  small 
dairy  between  20-69  head;  a  large  layer 
or  broiler  contains  15,000  head  or  more, 
a  small  layer  or  broiler  between  5,000- 
14,999  head;  a  large  turkey  facility 
contains  13,750  head  or  more,  a  small 
turkey  facility  between  5.000-13,749 
head;  and  a  large  swine  facility  contains 
200  head  or  more,  a  small  swine  facility 
between  100-199  head. 

The  thresholds  in  the  CZARA 
gmdance  for  identifying  large  and  small 
confined  animal  facilities  are  lower  than 
those  established  for  defining  CAFOs 
under  the  ciurent  NPDES  regulations. 
Thus,  in  coastal  States  the  CZARA 
management  measures  potentially  apply 
to  a  greater  number  of  small  facilities 
than  the  existing  CAFO  definition. 
Despite  the  fact  that  both  the  CZARA 
management  measures  for  confined 
animal  facilities  and  the  NPDES  CAFO 
regulations  address  similar  operations, 
these  programs  do  not  overlap  or 
conflict  with  each  other.  Any  CAFO 
facility,  defined  by  40  CFR  Part  122, 
Appendix  B,  that  has  a  NPDES  CAFO 
permit  is  exempt  from  the  CZARA 
program.  If  a  facility  subject  to  CZARA 
management  measures  is  later 
designated  a  CAFO  by  a  NPDES 
permitting  authority,  the  facility  is  no 
longer  subject  to  CZARA.  Thus,  an  AFO 
cannot  be  subject  to  CZARA  and  NPDES 
permit  requirements  at  the  same  time. 

EPA's  C21ARA  gmdance  provides  that 
new  confined  animal  facilities  and 
existing  large  confined  animal  facilities 
should  Limit  the  discharge  of  facility 
wastewater  and  runoff  to  surface  waters 
by  storing  such  wastewater  and  runoff 
during  storms  up  to  and  including 
discharge  caused  by  a  25-year.  24-hour 
frequency  storm.  Storage  structures 
should  have  an  earthen  or  plastic  lining, 
be  constructed  with  concrete,  or 
constitute  a  tank.  All  existing  small 
facilities  should  design  and  implement 
systems  that  will  collect  solids,  reduce 
contaminant  concentrations,  and  reduce 
runoff  to  minimize  the  discharge  of 
contaminants  in  both  facility 
wastewater  and  in  nmoff  caused  by 
storms  up  to  and  including  a  25-year, 
24-houT  frequency  storm.  Existing  small 


facilities  shoidd  substantially  reduce 
pollutant  loadings  to  ground  water.  Both 
large  and  small  facilities  should  also 
manage  accumulated  solids  in  an 
appropriate  waste  utilization  system. 
Approved  State  CZARA  programs  have 
management  measures  in  conformity 
with  this  gmdance  and  enforceable 
policies  and  mechanisms  as  necessary 
to  assure  their  implementation. 

In  addition  to  the  confined  animal 
facility  management  measures,  the 
CZARA  guidance  also  includes  a 
nutrient  management  measiue  that  is 
intended  to  be  applied  by  States  to 
activities  associated  with  the 
application  of  nutrients  to  agricultural 
lands  (including  the  application  of 
maniue).  The  goal  of  this  management 
measure  is  to  minimize  edge  of  field 
delivery  of  nutrients  and  minimize  the 
leaching  of  nutrients  from  the  root  zone. 

The  nutrient  management  measures 
provide  for  the  development, 
implementation,  and  periodic  updating 
of  a  nutrient  management  plan.  Such 
plans  should  address:  application  of 
nutrients  at  rates  necessary  to  achieve 
realistic  crop  yields;  improved  timing  of 
nutrient  application;  and  the  use  of 
agronomic  crop  production  technology 
to  increase  nutrient  use  efficiency. 
Under  this  management  measure, 
nutrient  management  plans  include  the 
following  core  components:  farm  and 
field  maps  showing  acreage,  crops,  and 
soils;  reahstic  yield  expectations  for  the 
crops  to  be  grown;  a  summary  of  the 
nubient  resomres  available  to  the 
producer;  an  evaluation  of  field 
limitations  based  on  environmental 
hazards  or  concerns;  use  of  the  limiting 
nutrient  concept  to  establish  the  mix  of 
nutrient  sources  and  requirements  for 
the  crop  based  on  realistic  crop 
expectations;  identification  of  timing 
and  application  methods  for  nutrients; 
and  provisions  for  proper  calibration 
and  operation  of  nutrient  application 
equipment. 

4.  How  Are  CAFOs  Regulated  By  States? 

NPDES  permits  may  be  issued  by  EPA 
or  a  State  authorized  by  EPA  to 
implement  the  NPDES  program. 
Currently,  43  States  and  the  Virgin 
Islands  are  authorized  to  administer  the 
NPDES  program.  Oklahoma,  however, 
has  not  been  authorized  to  administer 
the  NPDES  program  for  CAFOs. 

To  become  an  authorized  NPDES 
state,  the  State's  requirements  must,  at 
a  minimum,  be  as  stringent  as  the 
requirements  imposed  under  the  federal 
NPDES  program.  States,  however,  may 
impose  requirements  that  are  broader  in 
scope  or  more  stringent  than  the 
requirements  imposed  at  the  federal 
level.  In  States  not  authorized  to 


implement  the  NPDES  program,  the 
appropriate  EPA  Regional  office  is 
responsible  for  implementing  the 
program. 

State  efforts  to  control  pollution  from 
CAFOs  have  been  inconsistent  to  date 
for  a  variety  of  reasons.  Many  States 
have  only  recently  focused  attention  on 
the  environmental  challenges  posed  by 
the  emergence  of  increasing 
consolidation  of  CAFOs  into  larger  and 
larger  operations.  Others  have 
traditionally  viewed  AFOs  as 
agricultiue,  and  the  reluctance  to 
regulate  agriculture  has  prevented 
programs  from  keeping  pace  with  a 
changing  industry.  Many  states  have 
limited  resources  for  identifying  which 
facilities  are  CAFOs,  or  which  may  be 
inappropriately  claiming  the  25-year, 
24-hour  storm  permit  exclusion.  Some 
states  with  a  large  number  of  broiler  and 
laying  operations  do  not  aggressively  try 
to  permit  these  facilities  under  NPDES 
because  the  technology  requirements  for 
these  operations  in  the  existing 
regulation  are  outdated. 

Another  reason  States  may  not  have 
issued  NPDES  permits  to  CAFOs  is  the 
concern  over  potentially  causing 
operations  to  lose  cost-share  money 
available  under  EPA's  Section  319 
Nonpoint  Source  Program  and  other 
assistance  imder  USDA's  Environmental 
Quality  Incentive  Program  (EQIP).  Once 
a  facility  is  considered  a  point  source 
under  NPDES,  the  operation  is  not 
eligible  for  cost  sharing  under  the 
Section  319  nonpoint  source  program. 
The  USDA  EQIP  program,  however,  is 
available  to  most  facilities,  and  being  a 
permitted  CAFO  is  not  a  reason  for 
exclusion  bora  the  EQIP  program. 
Although  EQIP  funds  may  not  be  used 
to  pay  for  construction  of  storage 
facilities  at  operations  with  greater  than 
1,000  USDA  animal  units  (USDA  uses  a 
different  definition  of  animal  units  than 
EPA);  EQIP  is  available  to  these 
facilities  for  technical  assistance  and 
financial  assistance  for  other  practices. 

To  gather  information  on  State 
activities  concerning  AFOs.  EPA 
assembled  information  into  a  report 
entitled,  "State  Compendium:  Programs 
and  Regulatory  Activities  Related  to 
Animal  Feeding  Operations,  Final 
Report,"  dated  December  1999,  and 
continues  to  update  information 
concerning  state  operations  (see  "Profile 
of  NPDES  Permits  and  CNMP  Permit 
Requirements  for  CAFOs,"  updated 
periodically).  The  follovdng  discussion 
draws  on  information  &t>m  these 
reports. 

EPA  estimates  that,  under  the  existing 
EPA  regulations,  approximately  9,000 
operations  with  more  than  1 ,000  AU  are 
CAFOs  and  should  be  permitted,  and 
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approximately  4,000  operations  with 
300  AU  to  1,000  AU  should  be 
permitted.  However,  only  an  estimated 
2,520  CAFOs  are  cmrently  covered 
under  either  a  general  permit  or  an 
individual  permit.  The  43  states 
authorized  to  implement  the  NPDES 
program  for  CAFOs  have  issued 
coverage  for  approximately  2,270 
facilities,  of  which  about  1,150  facilities 
are  imder  general  permits  and  about 
1,120  facilities  are  imder  individual 
permits.  Of  these  states,  32  states 
administer  their  NPDES  CAFO  program 
in  combination  with  some  other  State 
permit,  license,  or  authorization 
program.  Often,  this  additional  State 
authorization  is  a  construction  or 
operating  permit.  Eight  of  the  states 
regulate  CAFOs  exclusively  under  their 
State  NPDES  authority,  while  three 
others  have  chosen  to  regulate  CAFOs 
solely  under  State  non-NPDES 
programs.  EPA  information  indicates 
that,  as  of  December,  1999,  seventeen  of 
the  43  states  authorized  to  administer 
the  NPDES  program  for  CAFOs  have 
■  never  issued  an  NPDES  permit  to  a 
CAFO. 

Of  the  seven  states  not  authorized  to 
administer  the  NPDES  program,  four 
rely  solely  on  federal  NPDES  permits  to 
address  CAFOs.  As  of  December  1998. 
EPA  has  issued  coverage  for 
approximately  250  facilities  under 
general  NPDES  permits. 

Virtually  all  NPDES  authorized  states 
use  the  federal  CAFO  definition  in  their 
State  NPDES  CAFO  program.  Most 
states  also  use  the  federal  definition  for 
State  non-NPDES  CAFO  programs.  Five 
States,  however,  have  developed  unique 
definitions  for  their  non-NPDES 
livestock  regulatory  programs  that  do 
not  follow  the  federal  definition.  These 
five  States  typically  base  their  definition 
on  the  number  of  animals  confined, 
weight  of  animals  and  design  capacity 
of  waste  control  system,  or  gross  income 
df  agricultural  operation.  For  example, 
Alabama's  new  general  State  NPDES 
permit  covers  all  operations  with  at 
least  250  animal  units.  Similarly, 
Minnesota  issues  State  (non-NPDES) 
feedlot  pemits  to  facilities  with  more 
than  10  animal  imits.  Minnesota  also 
issues  individual  NPDES  permits  to 
CAFOs  as  defined  under  the  existing 
federal  regulations. 

The  regulation  of  CAFOs  is 
challenging,  in  part,  because  of  the  large 
nmnber  of  facilities  across  the  country. 
There  are  approximately  376,000  AFOs. 
Regulating,  for  example,  5  percent  of 
AFOs  would  result  in  some  18,800 
permittees.  One  way  of  reducing  the 
administrative  burden  associated  with 
permitting  such  large  numbers  of 
facilities  is  through  the  use  of  general 
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permits.  NPDES  regulations  provide  that 
general  permits  may  be  issued  to  cover 
a  category  of  dischargers  that  involves 
similar  operations  with  similar  wastes. 
Operations  subject  to  the  same  effluent 
limitations  and  operating  conditions, 
and  requiring  similar  monitoring  are  the 
types  of  facilities  most  appropriately 
regulated  under  a  general  permit.  EPA 
and  some  authorized  States  are  using 
general  permits  to  regulate  CAFOs,  and 
this  trend  appears  to  be  increasing. 

As  mentioned,  seventeen  of  the  43 
States  authorized  to  issue  NPDES  CAFO 
permits  have  never  issued  an  NPDES 
permit  to  a  CAFO,  although  many 
regulate  CAFOs  imder  non-NPDES 
programs.  Under  current  regulations,  an 
animal  feeding  operation  that  discharges 
only  in  the  event  of  a  25-year,  24-hour 
storm  event  is  not  considered  to  meet 
the  definition  of  a  CAFO  (although  it 
may  still  be  designated  as  a  CAFO).  EPA 
believes  that  many  of  these  facilities 
have  in  fact  discharged  in  circumstance 
other  than  the  25-year/24-hour  storm 
and  should  be  required  to  obtain  a 
permit. 

The  number  of  non-NPDES  permits 
issued  to  AFOs  greatiy  exceeds  the 
number  of  NPDES  permits  issued. 
Although  the  information  may  be 
incomplete  on  the  number  of  state 
permits  issued,  more  than  45,000  non- 
NPDES  permits  or  formal  authorizations 
are  known  to  have  been  issued  through 
state  AFO  programs.  The  non-NPDES 
State  authorizations  often  are  only 
operating  permits  or  approvals  required 
for  construction  of  waste  disposal 
systems.  While  some  impose  terms  and 
conditions  on  discharges  from  the 
CAFO,  EPA  believes  that  many  would 
not  meet  the  standards  for  approval  as 
NPDES  permits.  Because  these  are  not 
NPDES  permits,  none  meet  the 
requirement  for  federal  enforceability. 

Minnesota  alone  has  issued  nearly 
25,000  State  feedlot  permits.  Kansas  has 
issued  more  than  2,400  State  permits,  of 
which  1,500  have  been  to  facilities  with 
more  than  300  animal  units.  Indiana  has 
issued  more  than  4,000  letters  of 
approval  to  AFOs  within  the  State. 
South  Carolina  has  issued  2.000 
construction  permits. 

With  regara  to  the  discharge 
standards  included  in  permits,  28 
NPDES  authorized  States  have  adopted 
the  federal  feedlot  effluent  guidelines, 
while  five  authorized  States  use  a  more 
stringent  limit.  These  more  stringent 
limits  partially  or  totally  prohibit 
discharges  related  to  storm  events.  For 
example,  Arkansas  regulations  prohibit 
discharges  from  liquid  waste 
management  systems,  including  those 
resulting  from  periods  of  precipitation 
greater  than  the  25-year,  24-hom  storm 


event.  In  addition,  California  and  North 
Carolina  rules  provide  for  no  discharge 
from  new  waste  control  structures  even 
during  100  year  storms.  Numerous  State 
CAFO  permit  programs  also  impose 
requirements  that  are  broader  in  scope 
than  the  existing  federal  CAFO 
regulations. 

Twenty-two  States  have  adopted  laws 
that  their  environmental  regulations 
cannot  be  more  restrictive  than  the 
specific  requirements  in  the  federal 
regulations.  Should  any  of  these  states 
experience  environmental  problems 
with  CAFOs,  they  must  rely  on 
appropriate  state  regulations  no  more 
stringent  than  the  federal  rules. 

Thirty-foiu  States  explicitly  impose  at 
least  some  requirements  that  address 
land  application  of  manure  and 
wastewater  as  part  of  either  their  NPDES 
or  non-NPDES  program.  The  most 
common  requirements  among  these 
States  is  that  CAFO  manure  and 
wastewater,  when  managed  through 
land  application,  be  land  applied  in 
accordance  with  agronomic  rates  and 
that  the  operator  develop  and  use  a 
waste  management  plan.  Although  some 
States  do  not  address  how  agronomic 
rates  should  be  determined,  many  base 
it  on  the  nitrogen  needs  of  crops,  while 
some  require  consideration  of 
phosphorus  as  well.  The  complexity  of 
waste  management  plans  also  varies 
between  states.  Some  states  have  very 
detailed  requirements  for  content  of 
waste  management  plans,  while  others 
do  not.  Generally,  CAFO  operators  are 
asked  to  address  estimates  of  annual 
nutrient  value  of  waste,  schedules  for 
emptying  and  applying  wastes,  rates 
and  locations  for  applying  wastes, 
provisions  for  determining  agronomic 
rates,  and  provisions  for  conducting 
required  monitoring  and  reporting. 

Although  data  was  not  available  for 
all  States,  State  agency  staff  dedicated  to 
AFOs  has  increased  over  the  last  five 
years.  In  general.  State  staff  dedicated  to 
AFOs  is  relatively  small,  with  average 
staff  numbers  being  below  four  full-time 
employees.  Several  States  do  not  have 
any  staff  specifically  assigned  to  manage 
water  quality  impacts  from  AFOs. 
However,  States  such  as  Arkansas, 
Mirmesota.  Wisconsin,  and  Nebraska 
doubled  their  staff  commitment  to  AFOs 
within  the  last  five  years.  The  most 
notable  increases  in  State  staff  assigned 
to  address  AFOs  were  in  Iowa  and 
North  Carolina.  Kansas.  Minnesota,  and 
North  Carolina  have  the  largest  AFO 
staffs  in  the  country,  with  each  having 
more  than  20  full  time  employees. 

One  indication  that  States  have  an 
increasing  interest  in  expanding  their 
efforts  to  control  water  quality  impacts 
from  AFOs  is  the  promulgation  of  new 
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State  AFO  regulations  and  program 
initiatives.  At  least  twelve  states  have 
developed  new  regulations  related  to 
AFOs  since  1996.  (AL.  IN,  KS,  KY,  MD, 
MS.  NC,  OK,  PA.  VT,  WA,  WY).  Kansas, 
Kentucky,  North  Carolina,  and 
Wyoming  passed  legislation  regarding 
swine  facilities,  with  Kentucky  and 
North  Carolina  imposing  moratoriums 
on  the  expansion  of  hog  AFOs  until 
State  management/regulatory  plans 
could  be  developed.  Similarly, 
Mississippi  also  has  imposed  a  2-year 
moratorium  on  any  new  CAFOs. 
Alabama's  recent  efforts  include 
developing  an  NPDES  general 
permitting  rule  and  a  Memorandiun  of 
Agreement  with  EPA  outlining  State 
agency  responsibilities  as  they  relate  to 
CAFOs.  Washington's  Dairy  Law 
subjects  all  dairy  farms  with  more  than 
300  animal  units  to  permitting  and 
requires  each  facility  to  develop 


nutrient  management  plans  approved  by 
the  National  Conservation  Resource 
Service.  Indiana's  Confined  Feeding 
Control  Law  also  requires  AFOs  to 
develop  waste  management  plans  and 
receive  State  approval  for  operating 
AFOs. 

In  conclusion,  the  implementation  of 
CAFO  programs  varies  from  state-to- 
state,  as  does  the  implementation  of 
NPDES  programs  for  CAFOs  by  NPDES 
authorized  states.  As  animal  production 
continues  to  become  more 
industrialized  nationwide,  a  coherent 
and  systematic  approach  to 
implementing  minimum  standards  is 
needed  to  ensure  consistent  protection 
of  water  quality.  Today's  proposal  will 
continue  to  promote  a  systematic 
approach  to  establishing  industry 
standards  that  are  protective  of  human 
health  and  the  environment. 


D.  How  Do  Today's  Proposed  Revisions 
Compare  to  the  Unified  National  AFO 
Strategy? 

As  described  in  section  III.B,  on 
March  9, 1999.  EPA  and  the  U.S. 
Department  of  Agriculture  jointly  issued 
the  Unified  National  Strategy  for 
Animal  Feeding  Operations  (Unified 
AFO  Strategy),  which  outlined  USDA 
and  EPA's  plans  for  achieving  better 
control  of  pollution  from  animal 
agriculture  under  existing  regulations. 
The  following  is  a  comparison  chart  that 
illustrates  how  the  proposed  rule 
compares  to  the  Unified  AFO  Strategy. 
Table  3-1  compares  the  proposed  CAFO 
rule  requirements  with  the  Unified  AFO 
Strategy  and  identifies  whether  the 
proposed  requirements  are  consistent 
with  or  not  addressed  by  the  Unified 
AFO  Strategy.  The  table  further  shows 
that,  overall,  the  proposed  rule  meets 
the  intent  of  the  Unified  AFO  Strategy. 


Table  3-1.— Proposed  Rule/Unified  National  AFO  Strategy  Comparison 


Summary  of  proposed  rule 


Consistent 

with  Unified 

AFO 

Strategy 


Not 
addressed 
in  Unified 

AFO 
Strategy 


Comment 


Proposed  Revisions  to  NPDES  Regulations 


^ 


Definition    of    AFO    (1 22.23(a)(2))— 

AFO  ir>cludes  land  application  area; 

Clarifies  crop  language. 
Definition  of  CAFO  (122.23(a)(3))— 

Change  1 ,000  animal  unit  threshold 

to  500. 


Definition  of  CAFO  (122.23(a)(3))— 
Include  dry  poultry  operations. 


Definition  of  CAFO  (122.23(a)(3))— 
Include  immature  animals. 

Definition  of  CAFO  (122.23)— Re- 
moves 25  year/24-hour  slonn  pro- 
vision from  definition  of  CAFO. 

Definition  of  Operation 

(122.23(a)(5)) — Includes  a  person 
wfio  exercises  substantial  oper- 
ational control  over  a  CAFO. 

Designation  as  a  CAFO  (122.23(b))— 
In  authorized  States  EPA  may  des- 
ignate an  AFO  as  a  CAFO.  No  in- 
spection required  a  designate  facil- 
ity that  was  previously  defined  or 
designated  as  a  CAFO. 

Who  must  apply  for  an  NPDES  per- 
mit (122.23(c))— CAFOs  must  ei- 
ttier  apply  for  a  permit  or  seek  a 
determination  of  no  potential  to  dis- 
charge. 


The  Unified  AFO  Strategy  states  CNMPs  should  address  land  application 
of  manure.  (Sec.  3.1  and  3.2) 

Crop  language  not  explicitty  addressed  in  Unified  AFO  Strategy. 

Altemative  thresholds  not  explicitly  addressed  in  Unified  AFO  Strategy,  al- 
though Strategy  does  state  EPA  will  explore  altemative  ways  of  defining 
CAFOs.  (Sec.  5,  Issue  3,  Item  2.B.). 

The  Unified  AFO  Strategy  states  that  regulatory  revisions  will  consider  risk, 
tHjrden,  statutory  requirements,  entorceabilily,  and  ease  of  implementa- 
tk)n  (i.e.,  clarity  of  requirements)  (Sec  5,  Issue  3,  Item  2). 

The  Unified  AFO  Strategy  states  that  5  percent  of  the  AFOs  will  be  subject 
to  ttie  regulatory  program,  however,  this  estimate  is  provided  for  the  ex- 
isting regulatory  program  (see  Figure  2).  No  specific  percentage  is  speci- 
fied in  tt>e  Strategy  for  the  revised  regulations. 

The  Unified  AFO  Strategy  states  that  in  revising  regulations  EPA  intends  to 
consider  defining  "...large  poultry  operations,  consistent  with  the  size  for 
otfier  animal  sectors,  as  CAFOs,  regardless  of  the  type  of  watering  or 
manure  handling  system. "  (Sec.  5,  Issue  3,  Item  2.B.). 

Immature  animals  not  explk:itly  addressed  in  Unified  AFO  Strategy. 

The  Unified  AFO  Strategy  states  EPA  will  consider  "requiring  CAFOs  to 
have  an  NPDES  permit  even  if  they  only  discharge  during  a  25-year.  24- 
hour  or  larger  storm  event."  (Sec.  5,  Issue  3,  Item  2.B.). 

Tfie  Unified  AFO  Strategy  states  EPA  will  "explore  altemative^pproaches 
to  ensuring  that  corporate  entities  support  the  efforts  of  indivkJual 
CAFOs  to  comply  with  permits  and  devek>p  and  implement  CNMPs." 
(Sec.  5.  Issue  3.  Item  2.B.). 

The  Unified  AFO  Strategy  states  EPA  will  consider  "who  may  designate 
and  the  criteria  for  designating  certain  AFOs  as  CAFOs."  (Sec.  5,  Issue 
3.  Item  2.B.). 


The  Unified  AFO  Strategy  states  '1he  NPDES  authority  will  issue  a  permit 
unless  it  determines  that  the  facility  does  not  have  a  potential  to  dis- 
charge. (Sec.  4.2). 
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Table  3-1  .—Proposed  Rule/Unified  National  AFO  Strategy  (Comparison— Continued 


Summary  of  proposed  rule 


Co-Pemiitting  (122.23(c)(3))— Opera- 
tors, including  any  person  who  ex- 
ercises substantial  operational  con- 
trol over  a  CAFO,  must  either  apply 
for  a  permit  or  seek  a  determina- 
tion of  no  potential  to  discharge. 

Issuance  of  permit  (122.23(d)) — Di- 
rector must  issue  permit  unless  s/ 
he  determines  no  potential  to  dis- 
charge. 

No  potential  to  discharge 
(122.23(e))— Detennination  must 
consider  discharge  from  production 
area,  land  application  area,  and  via 
ground  waters  that  have  a  direct 
hydrologic  connection  to  surface 
waters. 


AFOs  not  defined  or  designated 
(122.23(g))— AFOs  subject  to 
NPDES  permitttng  requirements  if 
they  have  a  discrete  conveyance 
(i.e..  point  source)  discharge  from 
production  or  land  application  that 
is  not  entirely  storm  water. 

Non-AFO  land  application 

(122.23(h))— Land  application  in- 
consistent with  practices  in 
412.31(b)  and  that  result  in  point 
source  discharge  of  pollutants  to 
Waters  of  the  US  may  be  des- 
ignated under  122.26(a)(1)(v). 

Agricultural  Storm  Water  Exemp- 
tion— Discharges  from  land  applica- 
tion area  if  manure  is  not  applied  in 
quantities  that  exceed  the  land  ap- 
plk^tion  rates  cak:ulated  using  one 
of  the  methods  specified  in  40  CFR 
412.31  (b)(1)(iv). 

CAFO  permit  requirement 

(122.23(i)(2))— CAFOs  subject  to 
effluent  guidelines  if  applicable. 

CAFO  pemnit  requirement 

(122.23(j))--Prohibits  land  applica- 
tion of  manure  that  would  not  serve 
agricultural  purpose  and  would  like- 
ly result  in  pollutant  discharge  to 
waters  of  the  U.S. 

CAFO  permit  requirement 

(122.23(j)(4))— Permittee  must  ei- 
ther provide  information  to  recipient 
or,  under  one  co-proposal  option, 
ofcttain  certification  that  recipient  will 
land  apply  per  Permit  Nutrient  Plan 
(PNP),  obtain  permit,  use  for  other 
purpose,  or  transfer  to  3rd  party. 

CAFO  permit  requirement 

(122.23(j)(5))— Pennit  must  require 
specified  recordkeeping. 


Closure  (122.23(i)(3))— AFO  must 
maintain  permit  until  it  no  tonger 
has  wastes  generated  while  it  was 
a  CAFO. 


Consistent 

with  Unified 

AFO 

Strategy 


Not 
addressed 
in  Unified 

AFO 
Strategy 


Comment 


The  Unified  AFO  Strategy  states  EPA  will  "expk>re  altemative  approaches 
to  ensuring  that  corporate  entities  support  the  efforts  of  indivkJual 
CAFOs  to  comply  with  pemiits  and  develop  and  implement  CNMPs." 
(Sec.  5,  Issue  3,  Item  2.B.). 


The  Unified  AFO  Strategy  states  'Ihe  NPDES  authority  will  issue  a  permit 
unless  it  detennines  that  the  facility  does  not  have  a  potential  to  dis- 
charge. (Sec.  4.2). 

The  Unified  AFO  Strategy  establishes  a  natkmal  performance  expectation 
that  all  AFOs  should  develop  and  implement  CNMPs,  and  that  such 
CNMPs  should  address  land  application  of  manure.  (Sec.  3.1  and  3.2). 

The  Unified  AFO  Strategy  states  "EPA  believes  that  pollution  of  ground- 
water may  be  a  concern  around  CAFOs.  EPA  has  noted  in  other  ckxuj- 
ments  that  a  discharge  via  hydrologically  connected  groundwater  to  sur- 
face waters  may  be  subject  to  NPDES  requirements."  (Sec.  4.2). 

The  Unified  AFO  Strategy  states  EPA  will  consider  protecting  "sensitive  or 
highly  valuable  water  bodies  such  as  Outstanding  Natural  Resources, 
sole  source  aquifers,  wetlands,  ground  water  recharge  areas,  zones  of 
significant  ground/surface  water  interaction,  and  ottier  areas  '  (Sec  5, 
Issue  3,  Item  2.B.). 

The  Unified  AFO  Strategy  states  EPA  will  conskJer  "clarifying  vvhether  and 
under  what  conditkjns  AFOs  may  be  subject  to  NPDES  requirements." 
(Sec.  5,  Issue  3,  Item  2.B.). 


The  Unified  AFO  Strategy  states  EPA  will  conskler  "clarifying  requirements 
for  effective  management  of  manure  and  wastewater  from  CAFOs 
whether  they  are  handled  on-site  or  off-site."  (Sec.  5,  Issue  3,  Item  2 
B.). 


The  Unified  AFO  Strategy  states  EPA  has  in  the  past  and  will  in  the  future 
assume  that  discfiarges  from  tfie  majority  of  agricultural  operations  are 
exempt,  but  ttiat  tfie  agricultural  stonn  water  exemption  would  not  apply 
where  the  discharge  is  associated  with  the  land  disposal  of  manure  or 
wastewater  from  a  CAFO  and  the  discharge  is  not  the  result  of  proper 
agricultural  practrces.  (Sec.  4.4). 

The  Unified  AFO  Strategy  states  the  effluent  guidelines  revisk)ns  will  be 
closely  coordinated  with  any  charges  to  the  NPDES  permitting  regula- 
tions. (Sec.  5,  Issue  3,  Item  2.  A). 

The  Unified  AFO  Strategy  provkJes  that  all  AFOs  should  develop  and  im- 
plement CNMPs,  and  that  such  CNMPs  should  address  land  applkation 
of  manure  to  minimize  impacts  on  water  quality  and  putjiic  health.  (Sec. 
3.1  and  3.2). 


The  Unified  AFO  Strategy  states  EPA  will  conskter  "clarifying  requirements 
for  effective  management  of  manure  and  wastewater  from  CAFOs 
whether  they  are  handled  on-site  or  off-site"  (Sec.  5,  Issue  3.  Item  2. 
B.). 


The  Unified  AFO  Strategy  states  EPA  will  consider  "establishing  specifk: 
monitoring  and  reporting  requirements  for  permitted  facilities."  (Sec.  5, 
Issue  3,  Item  2.  B.). 

Tfie  Unified  AFO  Strategy  provides  records  should  be  kept  when  manure 
leaves  the  CAFO.  (Sec.3.3). 

Not  explicitly  addressed  in  Unified  AFO  Strategy. 
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Table  3-1.— Proposed  Rule/Unified  National  AFO  Strategy  Comparison— Continued 


Summary  of  proposed  rule 

Consistent 

with  Unified 

AFO 

Strategy 

Not 
addressed 
in  Unified 

AFO 
Strategy 

Comment 

Public  access  (122.23(1)— Requires 
public  access  to  list  of  NOIs,  list  of 
CAFO&  ttiat  have  prepared  PNPs, 
and  access  to  executive  summary 
of  PNP  upon  request. 

General  Pennits  (122.28) — Notice  of 
Intent  must  Include  topographic 
map  and  statement  re  PNP;  addi- 
tional criteria  specified  for  when  in- 
dividual permits  may  be  required. 

• 
• 

Not  explicitly  addressed  in  Unified  AFO  Strategy. 

• 

NOI  requirements  not  expTidtly  addressed  in  Unified  AFO  Strategy. 
The  Unified  AFO  Strategy  states  EPA  will  consider  "requiring  individual 
pemiits  for  CAFOs  in  some  situations."  (Sec.  5,  Issue  3,  Item  2.  B.). 

Proposed  Revisions  to  Feedlot  Effluent  Guidelines  Regulations 


Production  Area— Beef/Dairy 

(412.33(a):  No  discharge  except 
wtien  designed  for  25  year,  24- 
hour  storm,  also  inspect/  correct/ 
pump-out,  manage  mortalities. 
Swine/Poultry  (412.43(a)):  No  dis- 
charge. 

Land  /Application  (412.33(b)  and 
412.43(b))— Oeveloip  and  Imple- 
ment PNP  covering  ttie  land  appli- 
cation areas  under  tf>e  control  of 
the  CAFO.  Also  include  Best  Man- 
agement Practices. 

Land  Application  (412.31(b)(1)(ii))— 
PNP  Approved  by  Certified  Spe- 
daKst. 

New  Source  Performance  Standards 
(412.35/45):  Various  additional  re- 
quirements. 

/Additional  Measures  (412.37) — 
Inspect/  conBct/  pump-out,  manage 
mortalities;  Larxl  application  BMPs, 
sampling,  training,  recordkeeping. 


• 


The  Unified  AFO  Strategy  indicates  tlie  existing  effluent  guidelines  is  no 

discharge  wtien  designed  for  25  year,  24-hour  storm.  (Sec.  5,  Issue  3, 

Item  2.  A). 
Strategy  states  that  in  developing  the  revised  effluent  guidelines  EPA  is  to 

assess  different  management  practices  that  minimize  the  discharge  of 

pollutants.  (Sec.  5,  Issue  3,  Item  2.  A). 

PNP  has  been  identified  as  a  specific  subset  of  a  CNMP  applicable  to 
AFOs  subject  to  the  regulation.  In  this  manner  it  Is  consistent  with  the 
Strategy.  It  also  reinforces  that  the  CNMP  is  applicable  to  all  AFOs  (reg- 
ulatory^oluntary)  while  the  PNP  is  only  applicable  to  those  that  fall 
under  ttie  regulatory  program.  It  makes  a  clear  distinction  between  Vne 
regulatory  and  voluntary  programs  addressed  in  the  Strategy. 

The  PNP  Is  a  subset  of  the  CNMP.  The  Strategy  Identified  that  CNMPs 
"developed  to  meet  the  requirements  of  the  NPDES  program  In  general 
must  be  developed  by  a  certified  specialist,  ..  '.  (Sec.  4.6). 

Strategy  states  that  In  devetoping  the  revised  effluent  guklelines  EPA  is  to 
evaluate  tt)e  need  for  different  requirements  for  new  or  expanding  oper- 
ations. (Sec.  5,  Issue  3,  Item  2.  A). 

Strategy  states  that  in  devek)ping  the  revised  effluent  guklelines  EPA  is  to 
assess  different  management  practk^s  that  minimize  the  discharge  of 
pollutants.  (Sec.  5,  Issue  3,  Item  2.  A). 

Strategy  states  that  the  regulatory  revisk>n  process  will  include  the  estat>- 
lishment  of  specific  monitoring  and  reporting  requirements  for  permitted 
facilities. 


IV.  Why  is  EPA  Changing  the  EfQuent 
Guidelines  for  Feedlots  and  the  NPDES 
CAFO  Regulations? 

A.  Main  Reasons  For  Revising  the 
Existing  Regulations 

Despite  more  than  twenty  years  of 
regulation,  there  are  persistent  reports  of 
discharge  and  runoff  of  manure  and 
manure  nutrients  from  livestock  and 
poultry  operations.  While  this  is  partly 
due  to  inadequate  compliance  with 
existing  regulations,  EPA  believes  that 
the  regulations  themselves  also  need 
revision.  Today's  proposed  revisions  to 
the  existing  effluent  guidelines  and 
NPDES  regulations  for  CAFOs  are 
expected  to  mitigate  future  water  quality 
impairment  and  the  associated  human 
health  and  ecological  risks  by  reducing 
pollutant  discharges  from  the  animal 
production  industry. 

EPA's  proposed  revisions  also  address 
the  changes  that  have  occurred  in  the 
animal  production  industries  in  the 


United  States  since  the  development  of 
the  existing  regulations.  The  continued 
trend  toward  fewer  but  larger 
operations,  coupled  with  greater 
emphasis  on  more  intensive  production 
methods  and  specialization,  is 
concentrating  more  manure  nutrients 
and  other  animal  waste  constituents 
within  some  geographic  areas.  This 
trend  has  coincided  with  increased 
reports  of  large-scale  discharges  from 
these  facilities,  and  continued  nuioff 
that  is  contributing  to  the  significant 
increase  in  nutrients  and  resulting 
impairment  of  many  U.S.  waterways. 

EPA's  proposed  revisions  of  the 
existing  regulations  will  make  the 
regtdations  more  effective  for  the 
purpose  of  protecting  or  restoring  water 
quality.  The  revisions  will  also  make  the 
regulations  easier  to  understand  and 
better  clarify  the  conditions  imder 
which  an  AFO  is  a  CAFO  and,  therefore, 
subject  to  the  regulatory  requirements  of 
today's  proposed  regulations. 


B.  Water  Quality  Impairment  Associated 
with  Manure  Discharge  and  Runoff 

EPA  has  made  significant  progress  in 
implementing  CWA  programs  and  in 
reducing  water  pollution.  Despite  such 
progress,  however,  serious  water  quality 
problems  persist  throughout  the 
country.  Agricultural  operations, 
including  CAFOs,  are  considered  a 
significant  source  of  water  pollution  in 
the  United  States.  The  recently  released 
National  Water  Quality  Inventory:  1998 
Report  to  Congress  was  prepared  under 
Section  305(b)  of  the  Clean  Water  Act. 
Under  this  section  of  the  Act,  States 
report  their  impaired  water  bodies  to 
EPA,  including  the  suspected  sources  of 
those  impairments.  The  most  recent 
report  indicates  that  the  agricultural 
sector  (including  crop  production, 
pasture  and  range  grazing,  concentrated 
and  confined  animal  feeding  operations, 
and  aquaculture)  is  the  leading 
contributor  to  identified  water  quedity 
impairments  in  the  nation's  rivers  and 
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streams,  and  also  the  leading 
contributor  in  the  nation's  lakes,  ponds, 
and  reservoirs.  Agricultiue  is  also 


identified  as  the  fifth  leading 
contributor  to  identified  water  quality 
impairments  in  the  nation's  estuaries. 


1998  National  Water  Quality  Inventory 
results  are  illustrated  in  table  4-1 
below. 


Table  4-1.— Five  Leading  Sources  of  Water  Quality  Impairment  in  the  United  States 


Rank 


Rivers 


Agriculture  (59%)  

Hydro  modification  (20%) 

Urtjan  Runoff  /  Storm  Sewers  (1 1%) 

Municipal  Point  Sources  (10%) 

Resource  Extraction  (9%)  


Lakes 


Agriculture  (31%)  

Hydro  modification  (15%) 

Urban  Runoff/Storm  Sewers  (12%) 

Municipal  Point  Sources  (11%) 

Atmospheric  Deposition  (8%)  


Estuaries 


Municipal  Point  Sources  (28%) 
Urtwn  Runoff  /  Storm  Sewers  (28%) 
Atmosphenc  Deposition  (23%) 
Industrial  Discharges  (15%) 
Agriculture  (15%) 


Source:  National  Water  Quality  Inventory:  1998  Report  to  Congress.  USEPA,  2000.  Percentage  of  impairrnent  attributed  to  each  source  is 
f^r  irlTnf^rl^t^n^^,  ^fK.®?"'P'^'  ^9"^"""^,^  is  listed  as  a  source  of  impalmient  In  59  percent  of  impair^  river  miles  The  portion  orag^- 
n?J  e  ^  c®  *  ^""'^"^'"e  to  a"'iTial  waste  (as  compared  to  crop  production,  pasture  grazing,  range  grazing,  and  aquaculture)  Is  not  sp^ified 
in  this  value.  Figure  totals  exceed  100  percent  because  water  bodies  may  be  Impaired  bv  more  than  one  sour6^  ^a.  u  ens.  nw  specmea 


Table  4-2  presents  additional 
summary  statistics  of  the  1998  National 
Water  Quality  Inventory.  These  figiu-es 
indicate  that  the  agricultural  sector 
contributes  to  the  impairment  of  at  least 
170,000  river  miles,  2.4  million  lake 
acres,  and  almost  2,000  estuarine  square 
miles.  Twenty-eight  states  and  tribes 
identified  specific  agricultiual  sector 
activities  contributing  to  water  quality 
impacts  on  rivers  and  streams,  and  16 
states  and  tribes  identified  specific 


agricultural  sector  activities 
contributing  to  water  quality  impacts  on 
lakes,  ponds,  and  reservoirs.  CAFOs  are 
a  subset  of  the  agriculture  category.  For 
rivers  and  streams,  estimates  from  these 
states  indicate  that  16  percent  of  the 
total  reported  agricultiual  sector 
impairment  is  from  the  animal  feeding 
operation  industry  (including  feedlots, 
animal  holding  areas,  and  other  animal 
operations),  and  17  percent  of  the 
agricultiu^  sector  impairment  is  from 


both  range  and  pasture  grazing.  For 
lakes,  ponds,  and  reservoirs,  estimates 
from  these  states  indicate  that  4  percent 
of  the  toted  reported  agricultural  sector 
impairment  is  bom  the  animal  feeding 
operation  industry,  and  39  percent  of 
the  agricultural  sector  impairment  is 
from  both  range  and  pasture  grazing. 
Impairment  due  specifically  to  land 
application  of  manure  was  not  reported. 


Table  4-2.— Summary  of  U.S.  Water  Quality  Impairment  Survey 


Total  quantity  in  U.S. 


Rivers 

3,662,255  miles 


Lakes,  Ponds,  and  Reservoirs 
41 .6  million  acres 


Estuaries 

90,465  square  miles 


Waters  assessed 


23%  of  total 
840,402  miles 


42%  of  total 
17.4  million  acres 


32%  of  total 
28,687  square  miles 


Quantity  impaired  by  all  sources 


35%  of  assessed 
291 ,263  miles 


45%  of  assessed 
7.9  million  acres 


44%  of  assessed 
12,482  square  miles 


Source:  National  Water  Quality  Inventory:  1998  Report  to  Congress,  USEPA,  2000 
"CAFOs  are  a  subset  of  the  agriculture  category. 


Quantity  impaired  by  agriculture* 


59%  of  Impaired. 
170,750  miles. 


31%  of  Impaired. 
2,417,801  acres. 


15%  of  Impaired 
1 ,827  square  miles. 


Table  4-3  below  lists  the  leading 
pollutants  impairing  surface  water 
quality  in  the  United  States  as  identified 
in  the  1998  National  Water  Quality 
Inventory.  The  animal  production 
industry  is  a  potential  source  of  all  of 
these,  but  is  most  commonly  associated 


with  nutrients,  pathogens,  oxygen- 
depleting  substances,  and  solids 
(siltation).  Animal  production  facilities 
are  also  a  potential  source  of  the  other 
leading  causes  of  water  quality 
impairment,  such  as  metals  and 
pesticides,  and  can  contribute  to  the 


growth  of  noxious  aquatic  plants  due  to 
the  discharge  of  excess  nutrients. 
Animal  production  facilities  may  also 
contribute  loadings  of  priority  toxic 
organic  chemicals  and  oil  and  grease, 
but  to  a  lesser  extent  than  other 
pollutants. 


Table  4-3.— Five  Leading  Causes  of  Water  Quality  Impairment  in  the  United  States 


Rank 


Rivers 


Siltation  (38%) 

Pathogens  (36%)  

Nutrients  (29%)  

Oxygen-Depleting  Substances  (23%) 
Metals  (21%)  


Lakes 


Nutrients  (44%)  

Metals  (27%)  

Siltation  (15%)  

Oxygen-Depleting  Substances  (14%) 
Suspended  Solids  (10%)  


Estuaries 


Pathogens  (47%) 

Oxygen-Depleting  Substances  (42%) 

Metals  (27%) 

Nutrients  (23%) 

Thermal  Modifications  (18%) 


Source:  National  Water  Quality  Inventory:  1998  Report  to  Congress,  USEPA,  2000.  Percent  impalmient  attnbuted  to  each  pollutant  Is  shown 
in  parentheses.  For  example,  siltation  is  listed  as  a  cause  of  impairment  in  51  percent  of  impaired  river  miles.  All  of  these  pollutants  except  ther- 
mal modifications  are  commonly  associated  with  animal  feeding  operations  to  varying  degrees,  though  they  are  also  attributable  to  other  sources 
-igure  totals  exceed  100  percent  because  water  bodies  may  be  Impaired  by  more  than  one  source 
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Pollutants  associated  with  animal 
production  can  also  originate  from  a 
variety  of  other  sources,  such  as 
cropland,  municipal  and  industrial 
wastewater  discharges,  urban  runoff, 
and  septic  systems.  The  national 
analyses  described  in  Section  V  of  this 
preamble  are  useful  in  assessing  the 
significance  of  animal  waste  as  a 
potential  or  actual  contributor  to  water 
quality  degradation  across  the  United 
States.  Section  V  also  discusses  the 
environmental  impacts  and  human 
health  effects  associated  with  the 
pollutants  found  in  animal  manure. 

C.  Recent  Changes  in  the  Livestock  and 
Poultry  Industry 

EPA's  proposed  revisions  of  the 
existing  effluent  guidelines  and  ^4PDES 
regulations  take  into  account  the  major 
structural  changes  that  have  occurred  in 
the  livestock  and  poultry  industries 
since  the  1970s  when  the  regulatory 
controls  for  CAFOs  were  first  instituted. 
These  changes  include: 

•  Increased  number  of  animals 
produced  annually; 

•  Fewer  animal  feeding  operations 
and  an  increase  in  the  share  of  larger 
operations  that  concentrate  more 
animals,  manure  and  wastewater  in  a 
single  location; 

•  Geographical  shifts  in  where 
animals  are  produced;  and 

•  Increased  coordination  between 
animal  feeding  operations  and 
processing  firms. 

1.  Increased  Livestock  and  Poultry 
Production 

Since  the  1970s,  total  consumer 
demand  for  meat,  eggs,  milk  and  dairy 
products  has  continued  to  increase.  To 
meet  this  demand,  U.S.  livestock  and 
poultry  production  have  risen  sharply, 
resulting  in  an  increase  in  the  number 
of  animals  produced  and  the  amount  of 
manure  and  wastewater  generated 
annually. 

Increased  sales  from  U.S.  farms  is 
particularly  dramatic  in  the  poultry 
sectors,  as  reported  in  the  Census  of 
Agriculture  (various  years).  In  1997, 
turkey  sales  totaled  299  million  birds.  In 
comparison,  141  million  turkeys  were 
sold  for  slaughter  in  1978.  Broiler  sales 
totaled  6.4  billion  chickens  in  1997,  up 
from  2.5  billion  chickens  sold  in  1974. 
The  existing  CAFO  regulations 
effectively  do  not  cover  broiler 
operations  because  they  exclude 
operations  that  use  dry  manure 
management  systems.  Red  meat 
production  also  rose  during  the  1974- 
1997  period.  The  number  of  hogs  and 
pigs  sold  increased  from  79.9  million 
hogs  in  1974  to  142.6  million  hogs  in 
1997.  Sales  data  for  fed  cattle  (i.e., 


USDA's  data  category  on  "cattle 
fattened  on  grain  and  concentrates")  for 
1975  show  that  20.5  million  head  were 
marketed.  By  1997.  fed  cattle  marketings 
totaled  22.8  million  head.  The  total 
number  of  egg  laying  hens  rose  from  0.3 
million  birds  in  1974  to  0.4  million 
birds  in  1997.  The  number  of  dairy  cows 
on  U.S.  farms,  however,  dropped  from 
more  than  10.7  million  cows  to  9.1 
million  cows  over  the  same  period. 

Not  only  are  more  animals  produced 
and  sold  each  year,  but  the  animals  are 
also  larger  in  size.  Efficiency  gains  have 
raised  animal  yields  in  terms  of  higher 
average  slaughter  weight.  Likewise, 
production  efficiency  gains  at  egg  laying 
and  dairy  operations  have  resulted  in 
higher  per-animal  yields  of  eggs  and 
milk.  USDA  reports  that  the  average 
niunber  of  eggs  produced  per  egg  laying 
hen  was  218  eggs  per  bird  in  1970 
compared  to  255  eggs  per  bird  in  1997. 
The  National  Milk  Producers  Federation 
reports  that  average  annual  milk 
production  rose  from  under  10,000 
poimds  per  cow  in  1970  to  more  than 
16,000  pounds  per  cow  in  1997.  In  the 
case  of  milk  production,  these  efficiency 
gains  have  allowed  farmers  to  maintain 
or  increase  production  levels  with  fewer 
animals.  Although  animal  inventories  at 
dairy  farms  may  be  lower,  however,  this 
may  not  necessarily  translate  to  reduced 
manure  volumes  generated  because 
higher  yields  are  largely  attributable  to 
improved  and  often  more  intensive 
feeding  strategies  that  may  exceed  the 
animal's  ability  for  uptake.  This  excess 
is  not  always  incorporated  by  the 
animal  and  may  be  excreted. 

2.  Increasing  Share  of  Larger,  More 
Industrialized  Operations 

The  number  of  U.S.  livestock  and 
poultry  operations  is  declining  due  to 
ongoing  consolidation  in  the  animal 
production  industry.  Increasingly, 
larger,  more  industrialized,  highly 
specialized  operations  account  fdr  a 
greater  share  of  all  animal  production. 
This  has  the  effect  of  concentrating 
more  animals,  and  thus  more  manure 
and  wastewater,  in  a  single  location, 
and  raising  the  potential  for  significant 
environmental  damages  unless  manure 
is  prt^erly  stored  and  handled. 

USDA  reports  that  there  were  1.1 
million  livestock  and  poidtry  farms  in 
the  United  States  in  1997,  about  40 
percent  fewer  than  the  1.7  million  farms 
reported  in  1974.  Farms  are  closing, 
especially  smaller  operations  that 
cannot  compete  with  large-scale,  highly 
specialized,  often  lower  cost,  producers. 
Consequently,  the  livestock  and  poultry 
industries  are  increasingly  dominated 
by  larger  operations.  At  the  same  time, 
cost  and  efficiency  considerations  are 


pushing  farms  to  become  more 
specialized  and  intensive.  Steep  gains  in 
production  efficiency  have  allowed 
farmers  to  produce  more  with  fewer 
animals  because  of  higher  per-animal 
yields  and  quicker  turnover  of  animals 
between  farm  production  and  consumer 
market.  As  a  result,  annual  production 
and  sales  have  increased,  even  though 
the  number  of  animals  on  farms  at  any 
one  time  has  declined  (i.e.,  an  increase 
in  the  nimiber  of  marketing  cycles  over 
the  course  of  the  year  allows  operators 
to  maintain  production  levels  with 
fewer  animals  at  any  given  time, 
although  the  total  number  of  animals 
produced  by  the  facility  over  the  year 
may  be  greater). 

The  increase  in  animal  densities  at 
operations  is  evident  by  comparing  the 
average  number  of  animals  per 
operation  between  1974  and  1997,  as 
derived  from  Census  of  Agriculture 
data.  In  the  poultry  sectors,  the  average 
nimiber  of  birds  across  all  operations  is 
four  to  five  times  greater  in  1997  than 
in  1974.  In  1997,  the  number  of  broilers 
per  operation  averaged  281,700  birds, 
up  frtjm  73,300  birds  in  1974.  Over  the 
same  period,  the  average  number  of  egg 
laying  hens  per  operation  rose  from 
1,100  layers  to  5.100  layers  per  farm, 
and  the  average  number  of  turkeys  per 
operation  rose  from  2,100  turkeys  to 
8,600  turkeys.  The  average  number  of 
hogs  raised  per  operation  rose  frtim 
imder  100  hogs  to  more  than  500  hogs 
between  1974  and  1997.  The  average 
number  of  fed  cattle  and  dairy  cows  per 
operation  more  than  doubled  during  the 
period,  rising  to  nearly  250  fed  cattle 
and  80  milking  cows  by  1997. 

This  trend  toward  fewer,  larger,  and 
more  industrialized  operations  has 
contributed  to  large  amounts  of  manure 
being  produced  at  a  single  geographic 
location.  The  greatest  potential  risk  is 
from  the  largest  operations  with  the 
most  animals  given  the  sheer  volume  of 
manure  generated  at  these  facilities. 
Larger,  specialized  facilities  often  do  not 
have  an  adequate  land  base  for  manure 
disposal  through  land  application.  A 
USDA  analysis  of  1997  Census  data 
shows  that  animal  operations  with  more 
than  1,000  AU  accoimt  for  more  than  42 
percent  of  all  confined  animals  but  only 
3  percent  of  cropland  held  by  livestock 
and  poultry  operations.  As  a  result, 
large  facilities  need  to  store  significant, 
volumes  of  manure  and  wastewater 
'  which  have  the  potential,  if  not  properly 
handled,  to  cause  significant  water 
quality  impacts.  By  comparison,  smaller 
operations  manage  fewer  animals  and 
tend  to  concentrate  less  manure  at  a 
single  farming  location.  Smaller 
operations  also  tend  to  be  more 
diversified,  engaging  in  both  animal  and 
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crop  production.  These  operations  often 
have  sufficient  cropland  and  fertilizer 
needs  to  land  apply  manure  generated 
by  the  farm's  livestock  or  poultry 
business,  without  exceeding  that  land's 
nutrient  requirements. 

Another  recent  analysis  from  USDA 
confirms  that  as  animal  production 
operations  have  become  larger  and  more 
specialized  operations,  the  opportimity 
to  jointly  manage  animal  waste  and  crop 
nutrients  has  decreased.  Larger 
operations  typically  have  inadequate 
land  available  for  utilizing  manure 
nutrients.  USDA  estimates  that  the 
amount  of  nitrogen  from  manure 
produced  by  confinement  operations 
increased  about  20  percent  between 
1982  and  1997,  while  average  acreage 
on  livestock  and  poultry  farms  declined. 
Overall,  USDA  estimates  that  cropland 
controlled  by  operations  with  confined 
animals  has  the  assimilative  capacity  to 
absorb  about  40  percent  of  the 
calculated  manure  nitrogen  generated 
by  these  operations.  EPA  expects  this 
excess  will  need  to  be  transported 
offsite. 

3.  Geographic  Shifts  in  Where  Animals 
are  Raised 

During  the  1970s,  the  majority  of 
farming  operations  were  concentrated  in 
rural,  agricultiual  areas  and  manure 
nutrients  generated  by  animal  feeding 
operations  were  readily  incorporated  as 
a  fertilizer  for  crop  production.  In  an 
effort  to  reduce  transportation  costs  and 
streamline  distribution  between  the 
animal  production  and  food  processing 
sectors,  livestock  and  poultry  operations 
have  tended  to  cluster  near  slaughtering 
and  manufactiiring  plants  as  well  as 
near  end-consumer  markets.  Ongoing 
structural  and  technological  change  in 
these  industries  also  influences  where 
facilities  operate  and  contributes  to 
locational  shifts  fit)m  the  more 
traditional  farm  production  regions  to 
the  more  emergent  regions. 

Operations  in  more  traditional 

f>roducing  states  tend  to  grow  both 
ivestock  and  crops  and  tend  to  have 
adequate  cropland  for  land  application 
of  manure.  Operations  in  these  regions 
also  tend  to  be  smaller  in  sifce.  In 
contrast,  confinement  operations  in 
more  emergent  areas,  such  as  hog 
operations  in  North  Carolina  or  dairy 
operations  in  the  Southwest,  tend  to  be 
larger  in  size  and  more  intensive  types 
of  operations.  These  operations  tend  to 
be  more  specialized  and  often  do  not 
have  adequate  land  for  application  of 
manure  nutrients.  Production  is  growing 
rapidly  in  these  regions  due  to 
competitive  pressures  bom  more 
specialized  producers  who  fece  lower 
)er-unit  costs  of  production.  This  may 


be  shifting  the  flow  of  manure  nutrients 
away  from  more  traditional  agricultural 
areas,  often  to  areas  where  these 
nutrients  cannot  be  easily  absorbed. 

As  reported  by  Census  data,  shifts  in 
where  animals  are  grown  is  especially 
pronoimced  in  the  pork  sector. 
Traditionally,  Iowa  has  been  the  top 
ranked  pork  producing  state.  Between 
1982  and  1997,  however,  the  number  of 
hogs  raised  in  that  state  remained 
relatively  constant  with  a  year-end 
inventory  average  of  about  14.2  million 
pigs.  In  comparison,  year-end  hog 
inventories  in  North  Carolina  increased 
&t)m  2.0  million  pigs  in  1982  to  9.6 
million  pigs  in  1997.  This  locational 
shift  has  coincided  with  reported 
nutrient  enrichment  of  the  waters  of  the 
Pandico  Sound  in  North  Carolina. 
Growth  in  hog  production  also  occurred 
in  other  emergent  areas,  including 
South  Dakota,  Oklahoma,  Wyoming, 
Colorado,  Arizona,  and  Utah. 
Meanwhile,  production  dropped  in 
Illinois,  Indiana,  Wisconsin,  and  Ohio. 

The  dairy  industry  has  seen  similar 
shifts  in  where  milk  is  produced, 
moving  from  the  more  traditional 
Midwest  and  Northeast  states  to  the 
Pacific  and  Southwestern  states. 
Between  1982  and  1997,  the  nimiber  of 
milk  cows  in  Wisconsin  dropped  from 
1.9  million  to  1.3  million.  MiUc  cow 
inventories  have  also  declined  in  other 
traditional  states,  including  Illinois, 
Indiana,  Iowa,  Miimesota,  Missouri, 
New  York,  Pennsylvania,  Ohio, 
Connecticut,  Maryland,  and  Vermont. 
During  the  same  period,  milk  cow 
inventories  in  California  rose  from  0.9 
miUion  in  1982  to  1.4  million  in  1997. 
In  1994,  California  replaced  Wisconsin 
as  the  top  milk  producing  state.  Milk 
cow  inventories  have  also  increased  in 
Texas,  Idaho,  Washington,  Oregon, 
Colorado,  Arizona,  Nevada,  and  Utah. 
These  locational  shifts  have  coincided 
with  reported  nutrient  enrichment  of 
waters,  including  the  Puget  Sound  and 
Tillamook  Bay  in  the  northwest,  the 
Everglades  in  Florida,  and  Erath  County 
in  Texas,  and  also  elevated  salinity 
levels  due  to  excess  manure  near  milk 
production  areas  in  southern 
California's  Chino  Basin. 

4.  Increased  Linkages  between  Animal 
Production  Facility  and  Food  Processors 

Over  the  past  few  decades,  closer  ties 
have  been  forged  between  growers  and 
various  industry  middlemen,  including 
packers,  processors,  and  cooperatives. 
Increased  integration  and  coordination 
is  being  driven  by  the  competitive 
nature  of  agricultural  production  and 
the  dynamics  of  the  food  marketing 
system,'  in  general,  as  well  as  seasonal 
fluctuations  of  production,  perishability 


of  farm  products,  and  the  inability  to 
store  and  handle  raw  farm  output. 
Closer  ties  between  the  animal 
production  facility  and  processing 
firms— either  through  contractual 
agreement  or  through  corporate 
ownership  of  CAFOs — raises  questions 
of  who  is  responsible  for  ensuring 
proper  manure  disposal  and 
management  at  the  animal  feeding  site. 
This  is  especially  true  given  the  current 
trend  toward  larger  animal  confinement 
opwations  and  the  resultant  need  for 
increased  animal  waste  management.  As 
operations  become  larger  and  more 
specialized,  they  may  contract  out  some 
phases  of  the  production  process. 

Fanners  and  ranchers  have  long  used 
contracts  to  market  agricultural 
commodities.  However,  increased  use  of 
production  contracts  is  changing  the 
organizational  structure  of  the 
individual  industries.  Under  a 
production  contract,  a  business  other 
than  the  feedlot  where  the  animals  are 
raised  and  housed,  such  as  a  processing 
firm,  feed  mill,  or  animal  feeding 
operation,  may  own  the  animals  and 
may  exercise  further  substantial 
operational  control  over  the  operations 
of  the  feedlot.  In  some  cases,  the 
processor  may  specify  in  detail  the 
production  inputs  used,  including  the 
genetic  material  of  the  animals,  the 
types  of  feed  used,  and  the  production 
facilities  where  the  animals  are  raised. 
The  processor  may  also  influence  the 
number  of  animals  produced  at  a  site.  In 
general,  these  contracts  do  not  deal  with 
management  of  manure  and  waste 
disposal.  RecenUy,  however,  some 
processors  have  become  increasingly 
involved  in  how  manure  and  waste  is 
managed  at  the  animal  production  site. 

The  use  of  production  contracts  in  the 
livestock  and  poultry  industries  varies 
by  commodity  group.  Information  fiom 
USDA  indicates  that  production 
contracts  are  widely  used  in  the  poultry 
industry  and  dominate  broiler 
production.  Production  contracting  is 
becoming  increasingly  common  in  the 
hog  sector,  particularly  for  the  finishing 
stage  of  production  in  regions  outside 
the  Com  BeU. 

Production  contracting  has  played  a 
critical  role  in  the  growth  of  integrators 
in  the  poultry  sectors.  Vertical 
integration  has  progressed  to  the  point 
where  large,  multifunction  producer- 
packer-processor-distributor  firms  are 
the  dominant  force  in  poultry  and  egg 
production  and  marketing.  Data  from 
USDA  on  animal  ownership  at  U.S. 
farms  illustrates  the  use  of  production 
contracts  in  these  sectors.  In  1997, 
USDA  reported  that  97  percent  of  all 
broilers  raised  on  U.S.  farms  were  not 
owned  by  the  farmer.  In  the  turkey  and 
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egg  laying  sectors,  use  of  production 
contracts  is  less  extensive  since  70 
percent  and  43  percent  of  all  birds  in 
these  sectors,  respectively,  were  not 
owned  by  the  farmer.  In  the  hog  sector, 
data  from  USDA  indicate 'that 
production  contracting  may  account  for 
66  percent  of  hog  production  among 
larger  producers  in  the  Southern  and 
Mid-Atlantic  states.  This  differs  firom 
the  Midwest,  where  production 
contracting  accounted  for  18  percent  of 
ho^  production  in  1997. 

By  comparison,  production  contracts 
are  not  widely  used  in  the  beef  and 
dairy  sectors.  Data  from  USDA  indicate 
that  less  than  4  percent  of  all  beef  cattle 
and  1  percent  of  all  milking  cows  were 
not  owned  by  the  former  in  1997. 
However,  production  contracts  are  used 
in  these  industries  that  specialize  in  a 
single  stage  of  livestock  production, 
such  as  to  "finish"  cattle  prior  to 
slaughter  or  to  produce  replacement 
breeding  stock.  However,  this  use 
constitutes  a  small  share  of  overall 
production  across  all  producers. 

To  further  examine  the  Unkages 
between  the  animal  production  facility 
and  the  food  processing  firms,  and  to 
evaluate  the  geographical  implications 
of  this  affiliation,  ^A  conducted  an 
analysis  that  shows  a  relationship 
between  areas  of  the  country  with  an 
excess  of  manure  nutrients  from  animal 
production  operations  and  areas  with  a 
large  nimiber  of  meat  packing  and 
poultry  slaughtering  facilities.  This 
manure — if  land  applied — would  be  in 
excess  of  crop  uptake  needs  and  result 
in  over  application  and  enrichment  of 
nutrients.  Across  the  pork  and  poultry 
sectors,  this  relationship  is  strongest  in 
northwest  Arkansas,  where  EPA 
estimates  a  high  concentration  of  excess 
manure  nutrients  and  a  large  number  of 
poultry  and  hog  processing  facilities.  By 
sector.  EPA's  analysis  shows  that  there 
is  excess  poultry  manure  nutrients  and 
a  large  number  of  poultry  processing 
plants  in  the  Delmarva  Peninsula  in  the 
mid-Atlantic.  North  Carolina,  northern 
Alabama,  and  also  northern  Georgia.  In 
the  hog  sector,  the  analysis  shows 
excess  manure  nutrients  and  a  large 
number  of  meat  packing  plants  in  Iowa, 
Nebraska  and  Alabama.  The  analysis 
also  shows  excess  manure  nutrients 
frt)m  hogs  in  North  Carolina,  but 
relatively  fewer  meat  packing  facilities, 
which  is  likely  explained  by  continuing 
processing  plant  closure  and 
consolidation  in  that  state.  More 
information  on  this  analysis  is  provided 
in  the  rulemaking  record. 

D.  Improve  Effectiveness  of  Regulations 

As  noted  in  Section  FV.B,  reports  of 
continued  discharges  and  nmoff  from 


animal  production  facilities  have 
persisted  in  spite  of  regulatory  controls 
that  were  first  instituted  in  the  1970s. 
EPA  is  proposing  to  revise  the  effluent 
guidelines  and  NPDES  regulations  to 
improve  their  effectiveness  by  making 
the  regulations  simpler  and  easier  to 
understand  and  implement.  Another 
change  intended  to  improve  the 
effectiveness  of  the  regulations  is 
clarification  of  the  conditions  under 
which  an  AFO  is  a  CAPO  and  is. 
therefore,  subject  to  the  NPDES 
regulatory  requirements.  In  addition, 
EPA  is  revising  the  existing  regulation 
to  remove  certain  provisions  that  are  no 
longer  appropriate. 

The  existing  regulations  were 
designed  to  prohibit  the  release  of 
wastewater  from  the  feedlot  site,  but  did 
not  specifically  address  discharges  that 
may  occur  when  wastewater  or  solid 
manure  mixtures  are  applied  to  crop, 
pasture,  or  hayland.  The  proposed 
regulations  address  the  environmental 
risks  associated  with  manure 
management.  The  proposed  revisions 
also  are  more  reflective  of  current  farm 
production  practices  and  waste 
management  controls. 

Today's  proposed  revised  regulations 
also  seek  to  improve  the  effectiveness  of 
the  existing  regidations  by  focusing  on 
those  operations  that  produce  the 
majority  of  the  animal  manure  and 
wastewater  generated  annually.  EPA 
estimates  that  the  proposed  regulations 
wUl  regulate,  as  CAFOs.  about  7  to  10 
percent  of  all  animal  confinement 
operations  nationwide,  and  will  capture 
between  64  percent  and  70  percent  of 
the  total  amount  of  manure  generated  at 
CAFOs  annually,  depending  on  the 
proposed  regiUatory  alternative 
(discussed  in  more  detail  in  Section 
VI.A).  Under  the  existing  regidations, 
few  operations  have  obtained  NPDES 
permits.  Presently,  EPA  and  authorized 
States  have  issued  approximately  2,500 
NPDES  permits.  This  is  less  than  1 
percent  of  the  estimated  376,000  animal 
confinement  operations  in  the  United 
States.  EPA's  proposed  revisions  are 
intended  to  ensiire  that  all  CAFOs,  as 
defined  under  the  proposed  regulations, 
will  apply  for  and  obtain  a  permit. 

V.  What  Environmental  and  Human 
Health  Impacts  Are  Potentially  Caused 
by  CAFOs? 

The  1998  National  Water  Quality 
Inventory,  prepared  under  Section 
305(b)  of  the  Clean  Water  Act,  presents 
information  on  impaired  water  bodies 
based  on  reports  bom  the  States.  This 
recent  report  indicates  that  the 
agricidtural  sector  (which  includes 
concentrated  and  confined  animal 
feeding  operations,  along  with 


aquaculture,  crop  production,  pasture 
grazing,  and  range  grazing)  is  the 
leading  contributor  to  identified  water 
quality  impairments  in  the  nation's 
rivers  and  lakes,  and  the  fifth  leading 
contributor  in  the  nation's  estuaries. 
The  leading  pollutants  or  stressors  of 
rivers  and  streams  include  (in  order  of 
rank)  sUtation,  pathogens  (bacteria), 
nutrients,  and  oxygen  depleting 
substances.  For  lakes,  ponds,  and 
reservoirs,  the  leading  pollutants  or 
stressors  include  nutrients  (ranked  first), 
siltation  (ranked  third),  oxygen 
depleting  substances  (ranked  fourth), 
and  suspended  solids  (ranked  fifth).  For 
estuaries,  the  leading  pollutants  or 
stressors  include  pathogens  (bacteria)  as 
the  leading  cause,  oxygen  depleting 
substances  (ranked  second),  and 
nutrients  (ranked  fourth). 

The  sections  which  follow  present  the 
pollutants  associated  with  livestock  and 
poultry  operators,  of  which  CAFOs  are 
a  subset,  the  pathways  by  which  the 
pollutants  reach  siuface  water,  and  their 
impacts  on  the  environment  and  human 
health.  Detailed  information  can  be 
foimd  in  the  Environmental  Assessment 
of  the  Proposed  Revisions  to  the 
National  Pollutant  Discharge 
Elimination  System  Regulation  and 
Effluent  Guidelines  for  Concentrated 
Animal  Feeding  Operations.  The 
Enviroiunental  Assessment  and  the 
supporting  references  mentioned  here 
are  included  in  Section  8.1  of  the 
Record  for  this  proposal. 

A.  Which  Pollutants  Do  CAFOs  Have  the 
Potential  to  Discharge  and  Why  Are 
They  of  Concern  ? 

The  primary  pollutants  associated 
with  animal  waste  are  nutrients 
(particularly  nitrogen  and  phosphorus), 
organic  matter,  solids,  pathogens,  and 
odorous/volatile  compoimds.  Animal 
waste  is  also  a  source  of  salts  and  trace 
elements,  and  to  a  lesser  extent, 
antibiotics,  pesticides,  and  hormones. 
Each  of  these  types  of  pollutants  is 
discussed  in  the  sections  which  follow. 
The  actual  composition  of  manure 
depends  on  the  animal  species,  size, 
maturity,  and  health,  as  well  as  on  the 
composition  fe.g.,  protein  content)  of 
animal  feed. 

1.  Nutrients  (Nitrogen,  Phosphorus,  and 
Potassium) 

The  1998  National  Water  Quality 
Inventory  indicates  that  nutrients  are 
the  leading  stressor  in  impaired  lakes, 
ponds,  and  reservoirs.  They  are  the 
third  most  frequent  stressor  in  impaired 
rivers  and  streams,  and  the  fourth 
greatest  stressor  in  impaired  estuaries. 
The  three  primary  nutrients  in  manure 
are  nitrogen,  phosphorus,  and 


potassium.  (Potassium  also  contributes 
to  salinity.) 

Nitrogen  in  fi^sh  manure  exists  in 
both  organic  forms  (including  urea)  and 
inorganic  forms  (including  ammoniiun, 
ammonia,  nitrate,  and  nitrite).  In  fresh 
maniu«,  60  to  90  percent  of  total 
nitrogen  is  present  in  organic  forms. 
Organic  nitrogen  is  transformed  via 
microbial  processes  to  inorganic  forms, 
which  are  bioavailable  and  therefore 
have  fertilizer  value.  As  an  example  of 
the  quantities  of  nutrients  discharged 
from  AFOs,  EPA  estimates  that  hog 
operations  in  eastern  North  Carolina 
generated  135  million  pounds  of 
nitrogen  per  year  as  of  1995. 

Phosphorus  exists  in  solid  and 
dissolved  phases,  in  both  organic  and 
inorganic  forms.  Over  70  percent  of  the 
phosphorus  in  animal  manure  is  in  the 
organic  form.  As  the  waste  ages, 
phosphorus  mineralizes  to  inorganic 
phosphate  compoimds  which  are 
available  to  plants.  Organic  phosphorus 
compounds  are  generally  water  soluble 
and  may  leach  through  soil  to 
groundwater  and  run  off  into  surface 
waters.  Inorganic  phosphorus  tends  to 
adhere  to  soils  and  is  less  likely  to  leach 
into  groundwater.  Animal  wastes 
typically  have  lower 
nitrogeniphosphorus  ratios  than  crop 
requirements.  The  application  of 
manure  at  a  nitrogen-based  agronomic 
rate  can.  therefore,  result  in  application 
of  phosphorus  at  several  times  the 
agronomic  rate.  Soil  test  data  in  the 
United  States  confirm  that  many  soils  in 
areas  dominated  by  animal-based 
agriculture  have  elevated  levels  of 
phosphorus. 

Potassium  contributes  to  the  salinity 
of  animal  manure  which  may  in  turn 
contribute  salinity  to  surface  water 
polluted  by  manure.  Actual  or 
anticipated  levels  of  potassium  in 
surface  water  and  groundwater  are 
unlikely  to  pose  hazards  to  human 
health  or  aquatic  life.  However, 
applications  of  high  salinity  manure  are 
hkely  to  decrease  the  fertility  of  the  soil. 
In  1998.  USDA  studied  the  amount  of 
manure  nitrogen  and  phosphorus 
production  for  confined  animals  relative 
to  crop  uptake  potential.  USDA 
evaluated  the  quantity  of  nutrients 
available  from  recoverable, livestock 
manure  relative  to  crop  growth 
requirements,  by  county,  based  on  data 
from  the  1997  Census  of  Agriculture. 
The  analyses  were  intended  to 
determine  the  amount  of  manure  that 
can  be  recovered  and  used.  The  analyses 
did  not  consider  manure  bom  grazing 
animals  in  pasture,  excluded  manure 
lost  to  the  environment,  and  also 
excluded  manure  lost  in  dry  storage  and 
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treatment.  It  is  not  currentiy  possible  to 
completely  recover  all  manure. 

Losses  to  the  environment  can  occur 
through  runoff,  erosion,  leaching  to 
groundwater,  and  volatilization 
(especially  for  nitrogen  in  the  form  of 
anunonia).  These  losses  can  be 
significant.  Considering  typical 
management  systems,  the  1998  USDA 
study  reported  that  average  manure 
nitrogen  losses  range  from  31  to  50 
percent  for  poultry,  60  to  70  percent  for 
cattle  (including  the  beef  and  dairy 
categories),  and  75  percent  for  swine. 
The  typical  phosphorus  loss  is  15 
percent. 

The  USDA  study  also  looked  at  the 
potential  for  available  manure  nitrogen 
and  phosphorus  generated  in  a  county 
to  meet  or  exceed  plant  uptake  and 
removal  in  each  of  the  3,141  mainland 
counties.  Based  on  this  analysis  of  1992 
conditions,  available  manure  nitrogen 
exceeds  crop  system  needs  in  266 
counties,  and  available  manure 
phosphorus  exceeds  crop  system  needs 
in  485  counties.  The  relative  excess  of 
phosphorus  compared  to  nitrogen  is  not 
surprising,  since  manure  is  tjrpically 
nitrogen-deficient  relative  to  crop  needs. 
Therefore,  when  manure  is  applied  to 
meet  a  crop's  nitrogen  requirement, 
phosphorus  is  typically  over-applied. 

USDA's  analyses  do  not  evaluate 
environmental  transport  of  applied 
manure  nutrients.  Therefore,  an  excess 
of  nutrients  in  a  particular  county  does 
not  necessarily  indicate  that  a  water 
quality  problem  exists.  Likewise,  a  lack 
of  excess  nutrients  does  not  imply  the 
absence  of  water  quality  problems. 
Nevertheless,  the  analyses  provide  a 
general  indicator  of  excess  nutrients  on 
a  broad  basis. 

2.  Organic  Matter 

Livestock  manures  contain  many 
carbon-based,  biodegradable 
compounds.  Once  these  compounds 
reach  surface  water,  they  are 
decomposed  by  aquatic  bacteria  and 
other  microorganisms.  During  this 
process  dissolved  oxygen  is  consumed, 
which  in  turn  reduces  the  amount  of 
oxygen  available  for  aquatic  animals. 
The  1998  National  Water  Quality 
Inventory  indicates  that  oxygen- 
depleting  substances  are  the  second 
leading  stressor  in  estuaries.  They  are 
the  fourth  greatest  stressor  both  in 
impaired  rivers  and  streams,  and  in 
impaired  lakes,  ponds,  and  reservoirs. 
Biochemical  oxygen  demand  (BOD)  is 
an  indirect  measure  of  the  concentration 
of  biodegradable  substances  present  in 
an  aqueous  solution. 


3.  Solids 

The  1998  National  Water  Quality 
Inventory  indicates  that  suspended 
solids  are  the  fifth  leading  stressor  in 
lakes,  ponds,  and  reservoirs.  Solids  are 
measured  as  total  suspended  solids,  or 
TSS.  (Solids  can  also  be  measiu^d  as 
total  dissolved  sohds,  or  TDS.)  SoHds 
from  animal  manure  include  the  maniue 
itself  and  any  other  elements  that  have 
been  mixed  with  it.  These  elements  can 
include  spilled  feed,  bedding  and  litter 
materials,  hair,  feathers,  and  corpses.  In 
general,  the  impacts  of  solids  include 
increasing  the  turbidity  of  surface 
waters,  physically  hindering  the 
functioning  of  aquatic  plants  and 
animals,  and  providing  a  protected 
environment  for  pathogens. 

4.  Pathogens 

Pathogens  are  disease-causing 
organisms  including  bacteria,  viruses, 
protozoa,  fungi,  and  algae.  The  1998 
National  Water  Quality  Inventory 
indicates  that  pathogens  (specifically 
bacteria)  are  the  leading  stressor  in 
impaired  estuaries  and  the  second  most 
prevalent  stressor  in  impaired  rivers  and 
streams.  Livestock  manure  contains 
countless  microorganisms,  including 
bacteria,  viruses,  protozoa,  and 
parasites.  Multiple  species  of  pathogens 
may  be  transmitted  directly  from  a  host 
animal's  maniu^  to  surface  water,  and 
pathogens  already  in  surface  water  may 
increase  in  number  due  to  loadings  of 
animal  manure  nutrients  and  organic 
matter.  In  1998,  the  Centers  for  Disease 
Control  and  Prevention  reported  on  an 
Iowa  investigation  of  chemical  and 
microbial  contamination  near  large  scale 
swine  operations.  The  investigation 
demonstrated  the  presence  of  pathogens 
not  only  in  manure  lagoons  used  to 
store  swine  waste  before  it  is  land 
applied,  but  also  in  drainage  ditches, 
agricultural  drainage  wells,  tile  line 
inlets  and  outlets,  and  an  adjacent  river. 

Over  150  pathogens  found  in 
livestock  manure  are  associated  with 
risks  to  humans.  The  protozoa 
Cryptosporidium  parvum  and  Giardia 
species  are  frequently  found  in  animal 
manure  and  relatively  low  doses  can 
cause  infection  in  humans.  Bacteria 
such  as  Escherichia  coli  Ol57:H7  and 
Salmonella  species  are  also  often  found 
in  livestock  manure  and  have  also  been 
associated  with  waterbome  disease.  A 
recent  study  by  USDA  revealed  that 
about  half  the  cattle  at  the  nation's 
feedlots  carry  E.  coli.  The  bacteria 
Listeria  monocytogenes  is  ubiquitous  in 
nature,  and  is  commonly  found  in  the 
intestines  of  wild  and  domestic  animals 
without  causing  illness.  L. 
monocytogenes  is  commonly  associated 
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with  foodborae  disease.  The  pathogens 
C.  parvum,  Giardia,  E.  coli  0157:H7, 
and  L.  monocytogenes  are  able  to 
survive  and  remain  infectious  in  the 
environment  for  long  periods  of  time. 

Although  the  pathogen  Pfiesteria 
piscicida  is  not  found  in  maniu«, 
researchers  have  documented 
stimulation  of  Pfiesteria  growth  by 
swine  effluent  discharges,  and  have 
strong  field  evidence  that  the  same  is 
true  for  poultry  waste.  Research  has  also 
shown  that  this  organism's  growth  can 
be  highly  stimulated  by  both  inorganic 
and  organic  nitrogen  and  phosphorus 
enrichments.  Discussions  of  Pfiesteria 
impacts  on  the  environment  and  on 
human  health  are  presented  later  in  this 
section. 

5.  Salts 

The  salinity  of  animal  manure  is 
directly  related  to  the  presence  of 
dissolved  mineral  salts.  In  particular, 
significant  concentrations  of  soluble 
salts  containing  sodium  and  potassiiun 
remain  from  undigested  feed  that  passes 
unabsorbed  through  animals.  Other 
major  cations  contributing  to  manure 
salinity  are  calciimi  and  magnesium;  the 
major  anions  are  chloride,  sulfete, 
bicarbonate,  carbonate,  and  nitrate. 
Salinity  tends  to  increase  as  the  volume 
of  manure  decreases  diu-ing 
decomposition  and  evaporation.  Salt 
buildup  deteriorates  soil  structiue, 
reduces  permeability,  contaminates 
groundwater,  and  reduces  crop  yields. 

In  fresh  waters,  increasing  salinity  can 
disrupt  the  balance  of  the  ecosystem, 
making  it  difficult  for  resident  species  to 
remain.  In  laboratory  settings,  drinking 
water  high  in  salt  content  has  inhibited 
growth  and  slowed  molting  of  mallard 
ducklings.  Salts  also  contribute  to 
degradation  of  drinking  water  supplies. 

6.  Trace  Elements 

The  1998  National  Water  Quality 
Inventory  indicates  that  metals  are  the 
fifth  leading  stressor  in  impaired  rivers, 
the  second  leading  stressor  in  impaired 
lakes,  and  the  third  leading  stressor  in 
impaired  estuaries.  Trace  elements  in 
manure  that  are  of  environmental 
concern  include  arsenic,  copper, 
selenium,  zinc,  cadmium,  molybdenum, 
nickel,  lead,  iron,  manganese, 
aliuninum,  and  boron.  Of  these,  arsenic, 
copper,  selenium,  and  zinc  are  often 
added  to  animal  feed  as  growth 
stimiUants  or  biocides.  Trace  elements 
may  also  end  up  in  manure  through  use 
of  pesticides,  which  are  applied  to 
livestock  to  suppress  houseflies  and 
other  pests.  Trace  elements  have  been 
found  in  manure  lagoons  used  to  store 
swine  waste  before  it  is  land  applied, 
and  in  drainage  ditches,  agricultural 


drainage  wells,  and  tile  line  inlets  and 
outlets.  They  have  also  been  found  in 
rivers  adjacent  to  hog  and  cattle 
operations. 

Several  of  the  trace  elements  in 
manure  are  regulated  in  treated 
municipal  sewage  sludge  (but  not 
manure)  by  the  Standards  for  the  Uset)r 
Disposal  of  Sewage  Sludge,  promulgated 
under  the  Clean  Water  Act  and 
published  in  40  C.F.R.  Part  503.  These 
include  arsenic,  cadmiimi,  chromium, 
copper,  lead,  mercury,  molybdenum, 
nickel,  selenium,  and  zinc.  Total 
concentrations  of  trace  elements  in 
animal  manures  have  been  reported  as 
comparable  to  those  in  some  municipal 
sludges,  with  typical  values  well  below 
the  maximum  concentrations  allowed 
by  Part  503  for  land-applied  sewage 
sludge.  Based  on  this  information,  trace 
elements  in  agronomically  applied 
manures  should  pose  little  risk  to 
hiunan  health  and  the  environment. 
However,  repeated  application  of 
manures  above  agronomic  rates  coidd 
result  in  exceedances  of  the  ciunulative 
metal  loading  rates  established  in  Part 
503,  thereby  potentially  impacting 
human  health  and  the  environment. 
There  is  some  evidence  that  this  is 
happening.  For  example,  in  1995,  zinc 
and  copper  were  found  building  to 
potentially  harmful  levels  on  the  fields 
of  a  hog  farm  in  North  Carolina. 

7.  OdorousA^oIatile  Compoimds 

Sources  of  odor  and  volatile 
compounds  include  animal  confinement 
buildings,  manure  piles,  waste  lagoons, 
and  land  application  sites.  As  animal 
wastes  are  degraded  by  microorganisms, 
a  variety  of  gases  are  produced.  The  foiu 
main  gases  generated  are  carbon 
dioxide,  methane,  hydrogen  sulfide,  and 
ammonia.  Over  150  other  odorous 
compoimds  have  also  been  identified 
with  animal  manure.  Aerobic  conditions 
yield  mainly  carbon  dioxide,  while 
anaerobic  conditions  generate  both 
methane  (60  percent  to  70  percent)  and 
carbon  dioxide  (30  percent).  Anaerobic 
conditions,  which  dominate  in  typical, 
unaerated  animal  waste  lagoons,  are 
also  associated  with  the  generation  of 
hydrogen  sulfide  and  about  40  other 
odorous  compounds,  including  volatile 
fatty  acids,  phenols,  mercaptans, 
aromatics,  sidfides,  and  various  esters, 
carbonyls,  and  amines.  Once  airborne, 
these  volatile  pollutants  have  the 
potential  to  be  deposited  onto  nearby 
streams,  rivers,  and  lakes. 

Up  to  50  percent  or  more  of  the 
nitrogen  in  fresh  manure  may  be  in 
ammonia  form  or  converted  to  ammonia 
relatively  quickly  once  manure  is 
excreted.  Anunonia  is  volatile  and 
anunonia  losses  fi'om  animal  feeding 


operations  can  be  considerable.  A  study 
of  atmospheric  nitrogen  published  in 
1998  reported  that,  in  North  Carolina, 
animal  agriculture  is  responsible  for 
over  90  percent  of  all  ammonia 
emissions.  Ammonia  from  manure 
comprises  more  than  40  percent  of  the 
total  estimated  nitrogen  emissions  from 
all  soiuces. 

8.  Antibiotics 

Antibiotics  are  used  in  animal  feeding 
operations  and  can  be  expected  to 
appear  in  animal  wastes.  The  practice  of 
feeding  antibiotics  to  poultry,  swine, 
and  cattle  evolved  from  the  1949 
discovery  that  very  low  levels  usually 
improved  growth.  Antibiotics  are  used 
both  to  treat  illness  and  as  feed 
additives  to  promote  growth  or  to 
improve  feed  conversion  efficiency.  In 
1991,  an  estimated  19  million  pounds  of 
antibiotics  were  used  for  disease 
prevention  and  growth  promotion  in 
animals.  Between  60  and  80  percent  of 
all  livestock  and  poultry  receive 
antibiotics  diu-ing  their  productive 
lifespan.  The  primary  mechanisms  of 
elimination  are  in  urine  and  bile. 
Essentially  all  of  an  antibiotic 
administered  is  eventually  excreted, 
whether  unchanged  or  in  metabolite 
form.  Little  information  is  available 
regarding  the  concentrations  of 
antibiotics  in  animal  wastes,  or  on  their 
fate  and  transport  in  the  environment. 

Of  greater  concern  than  the  presence 
of  antibiotics  in  animal  manure  is  the 
development  of  antibiotic  resistant 
pathogens.  Use  of  antibiotics  in  raising 
animals,  especially  broad  spectnun 
antibiotics,  is  increasing.  As  a  result, 
more  strains  of  antibiotic  resistant 
pathogens  are  emerging,  along  with 
strains  that  are  growing  more  resistant. 
Normally,  about  2  percent  of  a  bacterial 
population  are  resistant  to  a  given 
antibiotic;  however,  up  to  10  percent  of 
bacterial  populations  from  animals 
regularly  exposed  to  antibiotics  have 
been  found  to  be  resistant.  In  a  study  of 
poultry  litter  suitable  for  land 
application,  about  80  to  100  percent  of 
bacterial  populations  isolated  itoxa  the 
litter  were  found  to  be  resistant  to 
multiple  antibiotics.  Antibiotic-resistant 
forms  of  Salmonella,  Campylobacter,  E. 
coli,  and  Listeria  are  known  or 
suspected  to  exist.  An  antibiotic- 
resistant  strain  of  the  bacteria 
Clostridium  perfringens  was  detected  in 
the  groundwater  below  plots  of  land 
treated  with  pig  manure,  while  it  was 
nearly  absent  beneath  immanured  plots. 

9.  Pesticides  and  Hormones 

Pesticides  and  hormones  are 
compounds  which  are  used  in  animal 
feeding  operations  and  can  be  expected 
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to  appear  in  animal  wastes.  Both  of 
these  types  of  pollutants  have  been 
linked  with  endocrine  disruption. 

Pesticides  are  applied  to  livestock  to 
suppress  houseflies  and  other  pests. 
There  has  been  very  little  research  on 
losses  of  pesticides  in  runoff  from 
manured  lands.  A  1994  study  showed 
that  losses  of  cyromazine  (used  to 
control  flies  in  poultry  litter)  in  runoff 
increased  with  the  rate  of  poidtry 
manure  applied  and  the  intensity  of 
rainfall. 

Specific  hormones  are  used  to 
increase  productivity  in  the  beef  and 
dairy  industries.  Several  studies  have 
shown  hormones  are  present  in  animal 
manures.  Poultry  manure  has  been 
shown  to  contain  both  estrogen  and 
testosterone.  Runoff  frtjm  fields  with 
land-applied  manure  has  been  reported 
to  contain  estrogens,  estradiol, 
progesterone,  and  testosterone,  as  well 
as  their  synthetic  counterparts.  In  1995, 
an  irrigation  pond  and  three  streams  in 
the  Conestoga  River  watershed  near  the 
Chesapeake  Bay  had  both  estrogen  and 
testosterone  present.  All  of  these  sites 
were  affected  by  fields  receiving  poultry 
litter. 

B.  How  Do  These  Pollutants  Reach 
Surface  Waters? 

Pollutants  found  in  animal  manures 
can  reach  surface  water  by  several 
mechanisms.  These  can  be  categorized 
as  either  surface  discharges  or  other 
discharges.  Siuface  discharges  can  occur 
as  the  result  of  runoff,  erosion,  spills, 
and  dry-weather  discharges.  In  surface 
discharges,  the  pollutant  travels 
overland  or  through  drain  tiles  with 
surface  iidets  to  a  nearby  stream,  river, 
or  lake.  Direct  contact  between  confined 
animals  and  surface  waters  is  another 
means  of  surface  discharge.  For  other 
types  of  discharges,  the  pollutant  travels 
via  another  enviroimiental  medium 
(groundwater  or  air)  to  surface  water. 

1.  Surfece  Discharges 

a.  Runoff.  Water  that  falls  on  man- 
made  surfaces  or  soil  and  fells  to  be 
absorbed  will  flow  across  the  surface 
and  is  called  runoff.  Surface  discharges 
of  manure  pollutants  can  originate  from 
feedlots  and  from  overland  nmoff  at 
land  application  sites.  Runoff  is 
especially  likely  at  open-air  feedlots  if 
rainfall  occurs  soon  after  application,  or 
if  manure  is  over-applied,  or 
misapplied.  For  example,  experiments 
by  Edwards  and  Daniels  in  the  early 
1990s  show  that,  for  all  animal  wastes, 
the  application  rate  had  a  significant 
effect  on  the  nmoff  concentration.  In 
addition,  manure  applied  to  water- 
satiu*ated  or  frozen  soils  is  more  likely 
to  run  off  the  soil  surface.  Other  factors 


that  promote  runoff  to  surface  waters  are 
steep  land  slope,  high  rainbll,  low  soil 
porosity  or  permeability,  and  close 
proximity  to  surface  waters.  Runoff  of 
pollutants  dissolved  into  rainwater  is  a 
significant  transport  mechanism  for 
water  soluble  pollutants,  which 
includes  nitrate,  nitrite,  and  organic 
forms  ofphosphorus. 

Runon  of  maniue  pollutants  has  been 
identified  by  states,  citizen's  groups, 
and  the  media  as  a  factor  in  a  number 
of  docimiented  impacts  from  AFOs, 
including  hog,  cattle,  and  chicken 
operations.  For  example,  in  1994, 
multiple  nmoff  problems  were  cited  for 
a  hog  operation  in  Miimesota,  and  in 
1996  runoff  from  manure  spread  on  land 
was  identified  at  hog  and  chicken 
operations  in  Ohio.  In  1997,  runoff 
problems  were  identified  for  several 
cattle  operations  in  numerous  counties 
in  Minnesota.  More  discussion  of  runoff 
and  its  impacts  on  the  environment  and 
himian  health  is  provided  later  in  this 
section. 

b.  Erosion.  In  addition  to  nmoff, 
surfece  discharges  can  occur  by  erosion, 
in  which  the  soil  surface  is  worn  away 
by  the  action  of  water  or  wind.  Erosion 
is  a  significant  transport  mechanism  for 
land-applied  pollutants  that  are  strongly 
sorbed  to  soils,  of  which  phosphorus  is 
one  example.  A  1999  report  by  the 
Agricultural  Research  Service  (ARS) 
noted  that  phosphorus  bound  to  eroded 
sediment  particles  makes  up  60  to  90 
percent  of  phosphorus  transported  in 
surface  nmoff  from  cultivated  land.  For 
this  reason,  most  agricultural 
phosphorus  control  measures  have 
focused  on  soil  erosion  control  to  limit 
transport  of  particulate  phosphorus. 
However,  soils  do  not  have  infinite 
adsorption  capacity  for  phosphate  or 
any  other  adsorbing  pollutant,  and 
dissolved  pollutants  including 
phosphates  can  still  enter  waterways  via 
nmoff  and  leachate  even  if  soil  erosion 
is  controlled. 

Li  1998,  the  USD  A  Natural  Resources 
Conservation  Service  (NRCS)  reviewed 
the  manure  production  of  a  watershed 
in  South  Carolina.  Agricultural 
activities  in  the  project  area  are  a  major 
influence  on  the  streams  and  ponds  in 
the  watershed,  and  contribute  to 
nutrient-related  water  quality  problems 
in  the  headwaters  of  Lake  Murray. 
NRCS  found  that  bacteria,  nutrients,  and 
sediment  fit>m  soil  erosion  are  the 
primary  contaminants  affecting  these 
resoiuces.  The  NRCS  has  calculated  that 
soil  erosion,  occurring  on  over  13,000 
acres  of  cropland  in  the  watershed, 
ranges  frt)m  9.6  to  41.5  tons  per  acre  per 
year. 

c.  Spills  and  Dry-Weather  Discharges. 
Sur&ce  discharges  can  occur  through 


spills  or  other  discharges  from  lagoons. 
Some  causes  of  spills  include 
malfunctions  such  as  pump  failures, 
manure  irrigation  gun  malfunctions,  and 
pipes  or  retaining  walls  breaking. 
Manure  entering  tile  drains  has  a  direct 
route  to  surface  water.  (Tile  drains  are 
a  network  of  pipes  buried  in  fields 
below  the  root  zone  of  plants  to  remove 
subsurface  drainage  water  from  the  root 
zone  to  a  stream,  drainage  ditch,  or 
evaporation  pond.  EPA  does  not 
regulate  most  tile  fields.)  In  1997.  the 
Ohio  Department  of  Natural  Resources 
docvunented  chicken  manure  traveling 
through  tile  drains  into  a  nearby  stream. 
In  addition,  spills  can  occur  as  a  result 
of  lagoon  overflows  and  washouts  bom. 
floodwaters  when  lagoons  are  sited  on 
floodplains.  There  are  also  indications 
that  discharges  fix)m  siphoning  lagoons 
occiir  deliberately  as  a  means  to  reduce 
the  volume  in  overfull  lagoons.  Acute 
discharges  of  this  kind  frequently  result 
in  dramatic  fish  kills.  In  1997,  an 
independent  review  of  Indiana 
Department  of  Environmental 
Management  records  indicated  that  the 
most  common  causes  of  waste  releases 
in  that  state  were  intentional  discharge 
and  lack  of  operator  knowledge,  rather 
than  spills  due  to  severe  rainfall 
conditions. 

Numerous  such  dry-weather 
discharges  have  been  identified.  For 
example,  in  1995,  two  separate 
discharges  of  25  million  gallons  of 
manure  from  hog  farms  in  North 
Carolina  were  dociunented.  and  both 
resulted  in  fish  kills.  Subsequent 
discharges  of  hundreds  of  thousands  of 
gallons  of  maniue  were  docimiented 
fit)m  hog  operations  in  Iowa  (1996), 
Illinois  (1997).  and  Minnesota  (1997). 
Fish  kills  were  also  reported  as  a  result 
of  two  of  these  discharges.  Discharges  of 
over  8  million  gallons  of  manure  from 
a  poultry  operation  in  North  Carolina  in 
1995  likewise  resulted  in  a  fish  kill. 
Between  1994  and  1996.  half  a  dozen 
discharges  from  poultry  operations  in 
Ohio  resulted  when  manure  entered 
field  tiles,  hi  1998,  125.000  gallons  of 
manure  were  discharged  from  a  dairy 
feedlot  in  Miimesota. 

d.  Direct  Contact  between  Confined 
Animals  and  Surface  Water.  Finally, 
surface  discharges  can  occur  as  a  result 
of  direct  contact  between  confined 
animals  and  the  rivers  or  ponds  that  are 
located  within  their  reach.  Historically, 
farms  were  located  near  waterways  for 
both  water  access  for  animals  and 
discharge  of  wastes.  This  practice  is 
now  restricted  for  CAFOs;  however, 
despite  this  restriction,  enforcement 
actions  are  the  primary  means  for 
reducing  direct  access. 
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In  the  more  traditional  farm' 
production  regions  of  the  Midwest  and 
Northeast,  dairy  bams  and  feedlots  are 
often  in  close  proximity  to  streams  or 
other  water  sources.  This  close 
proximity  to  streams  was  necessary  in 
order  to  provide  drinking  water  for  the 
dairy  cows,  direct  access  to  cool  the 
animals  in  hot  weather,  and  to  cool  the 
milk  prior  to  the  wide-spread  use  of 
refrigeration.  For  CAFO-size  facilities 
this  practice  is  now  replaced  with  more 
efficient  means  of  providing  drinking 
water  for  the  dairy  herd.  In  addition,  the 
use  of  freestall  barns  and  modem 
milking  centers  minimizes  the  exposure 
of  dairy  cows  to  the  environment  For 
example.-in  New  York  direct  access  is 
more  of  a  problem  for  the  smaller 
traditional  dairy  farms  that  use  older 
methods  of  housing  animals. 

In  the  arid  west,  feedlots  are  typically 
located  near  waterbodies  to  allow  for 
cheap  and  easy  stock  watering.  Many 
existing  lots  were  configured  to  allow 
the  animals  direct  access  to  the  water. 
Certain  animals,  particularly  cattle,  will 
wade  into  the  water,  linger  to  drink,  and 
will  often  urinate  and  defecate  there  as 
well.  This  direct  deposition  of  maniue 
and  urine  contributes  greatly  to  water 
quality  problems.  Environmental 
problems  associated  with  allowing  farm 
animals  access  to  waters  that  are 
adjacent  to  the  production  area  are  well 
documented  in  the  literature.  EPA 
Region  X  staff  have  docimiented 
dramatically  elevated  levels  of 
Escherichia  coli  in  rivers  downstream  of 
AFOs- (including  CAFOs)  with  direct 
access  to  surface  water.  Recent 
enforcement  actions  against  direct 
access  facihties  have  resulted  in  the 
assessment  of  tens  of  thousands  of 
dollars  in  civil  penalties. 

2.  Other  Discharges  to  Surface  Waters 

a.  Leaching  to  Groundwater.  Leaching 
of  land-applied  poUutants  such  as 
nitrate  diissolved  into  rainwater  is  a 
significant  transport  mechanism  for 
water  soluble  pollutants.  In  addition, 
leaking  lagoons  are  a  source  of  manure 
pollutants  to  ground  water.  Although 
maniue  solids  purportedly  "self-seal" 
lagoons  to  prevent  groundwater 
contamination,  some  studies  have 
shown  otherwise.  A  study  for  the  Iowa 
legislature  published  in  1999  indicates 
that  leaking  is  part  of  design  standards 
for  earthen  lagoons  and  that  all  lagoons 
should  be  expected  to  leak.  A  1995 
siirvey  of  hog  and  poultry  lagoons  in  the 
Carolinas  found  that  nearly  two-thirds 
of  the  36  lagoons  sampled  had  leaked 
into  the  groundwater.  Even  clay-lined 
lagoons  have  the  potential  to  leak,  since 
they  can  crack  or  break  as  they  age,  and 
can  be  susceptible  to  burrowing  worms. 


In  a  three-year  study  (1988-1990)  of 
clay-lined  swine  lagoons  on  the 
Delmarva  Peninsula,  researchers  found 
that  leachate  from  lagoons  located  in 
well-drained  loamy  sand  had  a  severe 
impact  on  groundwater  quality. 

Pollutant  transport  to  groimdwater  is 
also  greater  in  areas  with  high  soil 
permeability  and  shallow  water  tables. 
Percolating  water  can  transport 
pollutants  to  groimdwater,  as  well  as  to 
surface  waters  via  interflow. 
Contaminated  groundwater  can  deliver 
pollutants  to  surface  waters  through 
hydrologic  connections.  Nationally, 
about  40  percent  of  the  average  annual 
stream  flow  is  from  groundwater.  In  the 
Chesapeake  Bay  watershed,  the  U.S. 
Geological  Survey  (USGS)  estimates  that 
about  half  of  the  nitrogen  loads  frt>m  all 
sources  to  nontidal  streams  and  rivers 
originate  from  groundwater. 

b.  Discharge  to  the  Air  and 
Subsequent  Deposition.  Discharges  to 
air  can  occur  as  a  result  of  volatilization 
of  both  pollutants  already  present  in  the 
manure  and  pollutants  generated  as  the 
manure  decomposes.  Ammonia  is  very 
volatile,  and  can  have  significant 
impacts  on  water  quality  through 
atmospheric  dep>08ition.  Other  ways  that 
manure  pollutants  can  enter  the  air  is 
from  spray  application  methods  for  land 
applying  manure  and  as  particulates 
wind-borne  in  dust.  Once  airborne, 
these  poUutants  can  find  their  way  into 
nearby  streams,  rivers,  and  lakes.  The 
1998  National  Water  Quality  Inventory 
indicates  that  atmospheric  deposition  is 
the  third  greatest  cause  of  water  quality 
impairment  for  estuaries,  and  the  fifth 
greatest  cause  of  water  quality 
impairment  for  lakes,  ponds,  and 
reservoirs. 

The  degree  of  volatilization  of  manure 
pollutants  is  dependent  on  the  maniue 
management  system.  For  example, 
losses  are  greater  when  manure  remains 
on  the  land  surface  rather  than  being 
incorporated  into  the  soil,  and  are 
particularly  high  when  spray 
application  is  performed. 
Environmental  conditions  such  as  soil 
acidity  and  moistiire  content  also  affect 
the  extent  of  volatilization.  Losses  are 
reduced  by  the  presence  of  growing 
plants.  Ammonia  also  readily  volatiUzes 
from  lagoons. 

Particulate  emissions  from  AFOs  may 
include  dried  manure,  feed,  epithelial 
cells,  hair,  and  feathers.  The  airborne 
particles  make  up  an  organic  dust, 
which  includes  endotoxin  (the  toxic 
protoplasm  liberated  when  a 
microorganism  dies  and  disintegrates), 
adsorbed  gases,  and  possibly  steroids. 
At  least  50  percent  of  dust  emissions 
from  swine  operations  are  beUeved  to  be 


respirable  (small  enough  to  be  inhaled 
deeply  into  the  lungs). 

3.  A  National  Study  of  Nitrogen  Sources 
to  Watersheds 

In  1994,  the  USGS  analyzed  nitrogen 
sources  to  107  watersheds.  Potential 
sources  included  maniure  (both  point 
and  nonpoint  sources),  fertilizers,  point 
sources,  and  atmospheric  deposition. 
The  "manure"  source  estimates  include 
waste  from  both  confined  and 
unconfined  animals.  As  may  be 
expected,  the  USGS  foimd  that 
proportions  of  nitrogen  originating  from 
various  sources  differ  according  to 
climate,  hydrologic  conditions,  land 
use,  population,  and  physical 
geography.  Results  of  the  analysis  for 
selected  watersheds  for  the  1987  base 
year  show  that  in  some  instances, 
manure  nitrogm  is  a  large  portion  of  the 
total  nitrogen  added  to  ^e  watershed. 
The  study  showed  that,  for  following 
nine  watersheds,  more  than  25  percent 
of  nitrogen  originates  from  manure: 
Trinity  River,  Texas;  White  River, 
Arkanisas;  Apalachicola  River,  Florida; 
Altamaha  River,  Georgia;  Potomac 
River,  Washington,  D.C.;  Susquehanna 
River,  Pennsylvania;  Platte  River, 
Nebraska;  Snake  River,  Idaho;  and  San 
Joaquin  River,  California.  Of  these, 
California,  Texas,  Florida,  Arkansas, 
and  Idaho  have  large  populations  of 
confined  animals. 

4.  State  Level  Studies  of  Feedlot 
Pollutants  Reaching  Surface  Waters 

There  are  many  studies  demonstrating 
surface  water  impacts  from  animal 
feeding  operations.  These  impacts  have 
been  dociunented  for  at  least  the  past 
decade.  For  example,  in  1991,  the  U.S. 
Fish  and  Wildlife  Service  (FWS) 
reported  on  suspected  impacts  from  a 
large  number  of  cattle  feedlots  on  Tierra 
Blanca  Creek,  upstream  of  the  Buffalo 
Lake  National  Wildlife  Refuge  in  the 
Texas  Panhandle.  FWS  found  elevated 
aqueous  concentrations  of  ammonia, 
chemical  oxygen  demand,  coliform 
bacteria,  chloride,  nitrogen,  and  volatile 
suspended  solids;  they  also  found 
elevated  concentrations  of  the  feed 
additives  copper  and  zinc  in  the  creek 
sediment. 

According  to  Arkansas'  1996  Water 
Quality  Inventory  Report,  a  publication 
of  the  Arkansas  Department  of 
Environmental  Protection,  water  in  the 
Grand  Neosho  basin  only  partially 
supports  aquatic  life.  Land  uses  there, 
primarily  confined  animal  feeding 
operations  including~poultry  production 
and  pasture  management,  are  major 
sources  of  nutrients  and  chronic  high 
ttubidity.  Pathogens  sampled  in  the 
Muddy  Fork  Hydrologic  Unit  Area,  in 
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the  Arkansas  River  basin,  also  exceed 
acceptable  limits  for  primary  contact 
recreation  (swimming).  This  problem 
was  reported  in  the  1994  water  quality 
inventory,  and  it,  too,  was  traced  to 
extensive  poultry,  swine,  and  dairy 
operations  in  the  Moore's  Creek  basin. 
Essentially,  all  parts  of  the 
subwatershed  are  impacted  by  these 
activities.  Currently,  the  Muddy  Fork 
Hydrologic  Unit  Area  Project  is  a  USDA 
agricultural  assistance,  technology 
transfer,  and  demonstration  project.  A 
section  319  water  quality  monitoring 
operation  is  also  ongoing  in  the 
hydrologic  unit  area. 

In  1997,  the  Hoosier  Environmental 
Council  dociunented  the  reduction  in 
biodiversity  due  to  AFOs  in  a  study  of 
three  Indiana  stream  systems.  That 
study  foimd  that  waters  downstream  of 
animal  feedlots  (mainly  hog  and  dairy 
operations)  contained  fewer  fish  and  a 
« limited  niunber  of  species  of  fish  in 
comparison  with  reference  sites.  It  also 
found  excessive  algal  growth,  altered 
oxygen  content,  and  increased  levels  of 
ammonia,  turbidity,  pH,  and  total 
dissolved  solids. 

C.  What  Are  the  Potential  and  Observed 
Impacts? 

Pollutants  in  animal  maniues  can 
impair  sur&ce  waters.  Such 
impairments  have  resulted  in  fish  kills; 
eutrophication  and  algal  blooms; 
contamination  of  shellfish,  and 
subsequent  toxin  and  pathogen 
transmission  up  the  food  chain; 
increased  turbidity  and  negative 
impacts  to  benthic  organisms;  and 
reduced  biodiversity  when  rivers  and 
streams  become  uninhabitable  by 
resident  species.  These  manure 
pollutants  can  also  deteriorate  soil 
quality  and  make  it  toxic  to  plants.  In 
addition  to  these  ecological  impacts, 
pollutants  in  animal  manures  can 
present  a  range  of  risks  to  human  heedth 
when  they  contaminate  drinking  water 
or  shellfish,  and  when  they  are  present 
in  recreational  waters. 

1.  Ecological  Impacts 

a.  Fish  KUls  and  Other  Fishery 
Impacts.  Fish  kills  are  one  of  the  most 
dramatic  impacts  associated  with 
manure  reaching  surface  water.  Spills, 
dry-weather  discharges,  and  runoff  can 
carry  pollutants  in  manure  to  rivers  and 
streams  and  can  result  in  serious  fish 
kills.  During  the  years  1987  through 
1997,  at  least  47  incidents  of  fish  kills 
have  been  associated  with  hog  manure. 
Another  8  fish  kills  were  attributed  to 
poultry  waste,  and  2  with  beef/dairy 
manure.  An  additional  20  fish  kills  were 
associated  with  animal  maniue  for 
which  one  specific  animal  type  was  not 


identified.  These  incidents  were 
reported  by  the  Iowa  Department  of 
Natural  Resources,  the  Maryland 
Department  of  the  Environment,  the 
Natural  Resources  Defense  Council, 
several  citizen's  groups,  and  numerous 
newspapers.  These  incidents  are  not 
reflective  of  all  states.  In  Illinois  alone, 
records  indicate  that  171  fish  kills 
attributable  to  maniu«  discharges  were 
investigated  by  Illinois  Environmental 
Protection  Agency  personnel  between 
1979  and  1998.  Thousands  of  fish  are 
typically  killed  by  one  of  these  events. 

Ammonia  is  highly  toxic  to  aquatic 
life  and  is  a  leading  cause  of  fish  kills. 
In  a  May  1997  incident  in  Wabasha 
County,  Minnesota,  ammonia  in  a  dairy 
cattle  manure  discharge  killed  16,500 
minnows  and  white  suckers.  Ammonia 
and  other  pollutants  in  manure  exert  a 
direct  biochemical  oxygen  demand 
(BOD)  on  the  receiving  water.  As 
ammonia  is  oxidized,  dissolved  oxygen 
is  consimied.  Moderate  depressions  of 
dissolved  oxygen  are  associated  with 
reduced  species  diversity,  while  more 
severe  depressions  can  produce  fish 
kills. 

Nitrites  pose  additional  risks  to 
aquatic  life:  if  sediments  are  eiuiched 
with  nutrients,  the  concentrations  of 
nitrites  on  the  overlying  water  may  be 
raised  enough  to  cause  nitrite  poisoning 
or  "brown  blood  disease"  in  fish. 

Excess  nutrients  result  in 
eutrophication  (see  section  V.C.I. b, 
which  follows).  Eutrophication  is 
associated  with  blooms  of  a  variety  of 
organisms  that  are  toxic  to  both  fish  and 
humans.  This  includes  the  estuarine 
dinoflagellate  Pfiesteria  piscicida, 
which  is  implicated  in  several  fish  kills 
and  fish  disease  events.  Pfiesteria  has 
been  implicated  as  the  primary 
causative  agent  of  many  major  fish  kills 
and  fish  disease  events  in  North 
Carolina  estuaries  and  coastal  areas,  as 
well  as  in  Maryland  and  Virginia 
tributaries  to  the  Chesapeake  Bay.  In 
1997,  hog  operations  were  identified  as 
a  potential  cause  of  a  Pfiesteria  outbreak 
in  North  Carolina  rivers  that  resulted  in 
450,000  fish  killed.  Also  that  same  year, 
poultry  operations  were  linked  to 
Pfiesteria  outbreaks  in  the  Pokomoke 
River  and  Kings  Creek  (both  in 
Maryland)  and  in  the  Chesapeake  Bay, 
in  which  tens  of  thousands  of  fish  were 
killed. 

The  presence  of  estrogen  and 
estrogen-like  compounds  in  surface 
water  has  caused  much  concern.  These 
hormones  have  been'found  in  animal 
manures  and  nmoff  from  fields  where 
manure  has  been  applied.  The  ultimate 
fate  of  hormones  in  the  environment  is 
unknown,  although  early  studies 
indicate  that  common  soil  or  fecal 


bacteria  cannot  metabolize  estrogen. 
When  present  in  high  enough 
concentrations  in  the  environment, 
hormones  and  other  endocrine 
disruptors  including  pesticides  are 
linked  to  reduced  fertility,  mutations, 
and  the  death  of  fish.  Estrogen 
hormones  have  been  implicated  in 
widespread  reproductive  disorders  in  a 
variety  of  wildlife.  There  is  evidence 
that  fish  in  some  streams  are 
experiencing  endocrine  disruption  and 
that  contaminants  including  pesticides 
may  be  the  cause,  though  there  is  no 
evidence  linking  these  effects  to  CAFOs. 

b.  Eutrophication  and  Algal  Growth. 
Eutrophication  is  the  process  in  which 
phosphorus  and  nitrogen  over-enrich 
water  bodies  and  disrupt  the  balance  of 
life  in  that  water  body.  As  a  result,  the 
excess  nutrients  cause  fast-growing 
algae  blooms.  The  1998  National  Water 
Quality  Inventory  indicates  that  excess 
algal  growth  is  the  seventh  leading 
stressor  in  lakes,  ponds,  and  reservoirs. 
Rapid  grov^  of  algae  can  lower  the 
dissolved  oxygen  content  of  a  water 
body  to  levels  insufficient  to  support 
fish  and  invertebrates.  Eutrophication 
can  also  affect  phytoplankton  and 
zooplankton  population  diversity, 
abundance,  and  biomass,  and  increase 
the  mortality  rates  of  aquatic  species. 
Floating  algal  mats  can  reduce  the 
penetration  of  simUght  in  the  water 
column  and  thereby  limit  growth  of 
seagrass  beds  and  other  submerged 
vegetation.  This  in  turn  reduces  fish  and 
shellfish  habitat.  This  reduction  in 
submerged  aquatic  vegetation  adversely 
affects  both  fish  and  shellfish 
populations. 

Increased  algal  growth  can  also  raise 
the  pH  of  waterbodies,  as  algae  consume 
dissolved  carbon  dioxide  to  support 
photosynthesis.  This  elevated  pH  can 
harm  the  gill  epithelium  of  aquatic 
organisms.  The  pH  may  then  drop 
rapidly  at  night,  when  algal 
photosynthesis  stops.  In  extreme  cases, 
such  pH  fluctuations  can  severely  stress 
aquatic  organisms. 

Eutrophication  is  also  a  factor  in  the 
growth  of  toxic  microorganisms,  such  as 
cyanobacteria  (a  toxic  algae)  and 
Pfiesteria  piscicida,  which  can  affect 
human  health  as  well.  Decay  of  algal 
blooms  and  night-time  respiration  can 
further  depress  dissolved  oxygen  levels, 
potentially  leading  to  fish  kills  and 
reduced  biodiversity.  In  addition,  toxic 
algae  such  as  cyanobacteria  release 
toxins  as  they  die,  which  can  severely 
impact  wildlife  as  well  as  humans. 
Researchers  have  documented 
stimulation  of  Pfiesteria  growth  by 
swine  effluent  discharges,  and  have 
shown  that  the  organism's  growth  can 
be  highly  stimulated  by  both  inorganic 
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and  organic  nitrogen  and  phosphorus 
enrichments. 

c.  Wildlife  Impacts.  As  noted  earlier, 
reduction  in  submerged  aquatic 
vegetation  due  to  al^  blooms  is  the 
leading  cause  of  biological  decline  in 
Chesapeake  Bay.  adversely  affecting 
both  fish  and  shellfish  populations.  In 
marine  ecosystems,  blooms  known  as 
ted  or  brown  tides  have  caused 
significant  mortality  in  marine 
mammals.  In  freshwater,  cyanobacterial 
toxins  have  caused  many  incidents  of 
poisoning  of  wild  and  domestic  animals 
that  have  consumed  impacted  waters. 

Even  with  no  visible  signs  of  the  algae 
blooms,  shellfish  such  as  oysters,  clams 
and  mussels  can  carry  the  toxins 
produced  by  some  types  of  algae  in  their 
tissue.  Shellfish  are  filter  feeders  which 
pass  large  volimies  of  water  over  their 
gills.  As  a  result,  they  can  concentrate 
a  broad  range  of  microorganisms  in  their 
tissues.  Concentration  of  toxins  in 
shellfish  provides  a  pathway  for 
pathogen  transmission  to  higher  trophic 
organisms.  Information  is  becoming 
available  to  assess  the  health  effects  of 
contanunated  shellfish  on  wildlife 
receptors.  Earlier  this  year,  the  death  of 
over  400  California  sea  lions  was  linked 
to  ingestion  of  mussels  contaminated  by 
a  bloom  of  toxic  algae.  Previous 
incidents  associated  the  deaths  of 
manatees  and  whales  with  toxic  and 
harmful  algae  blooms. 

In  August  1997,  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  released  The  1995  National 
Shellfish  Register  of  Classified  Growing 
Waters.  The  register  characterizes  the 
status  of  4,230  shellfish-growing  water 
areas  in  21  coastal  states,  reflecting  an 
assessment  of  nearly  25  million  acres  of 
estuarine  and  non-estuarine  waters. 
NOAA  found  that  3,404  shellfish  areas 
had  some  level  of  impairment.  Of  these, 
110  (3  percent)  were  impaired  to 
varying  degrees  by  feedlots,  and  280  (8 
percent)  were  impaired  by  "other 
agriculture"  which  could  include  land 
where  mamue  is  applied. 
-    Avian  botulism  and  avian  cholera 
have  killed  himdreds  of  thousands  of 
migratory  waterfowl  in  the  past. 
Although  outbreaks  of  avian  botulism 
have  occurred  since  the  beginning  of  the 
century,  most  occurrences  have  been 
reported  in  the  past  twenty  years,  which 
coincides  with  the  trend  toward  fewer 
and  larger  AFOs.  The  connection 
between  nutrient  runoff,  fish  kills,  and 
subsequent  outbreaks  of  avian  botulism 
was  made  in  1999  at  CaUfomia's  Salton 
Sea,  when  almost  8  million  fish  died  in 
one  day.  The  fish  kill  was  associated 
with  nmoff  from  surrounding  farms, 
which  carried  nutrients  and  salts  into 
the  Salton  Sea.  Those  nutrients  caused 


algae  blooms  which  in  turn  lead  to  large 
and  sudden  fish  kills.  Since  the  1999 
die  off,  the  number  of  endangered 
brown  pelicans  infected  with  avian 
botulism  increased  to  about  35  birds  a 
day.  In  addition,  bottom  feeding  birds 
can  be  quite  susceptible  to  metal 
toxicity,  because  they  are  attracted  to 
shallow  feedlot  wastewater  ponds  and 
waters  adjacent  to  feedlots.  Metals  can 
remain  in  aquatic  ecosystems  for  long 
periods  of  time  because  of  adsorption  to 
suspended  or  bed  sediments  or  uptake 
by  aquatic  biota. 

Reduction  in  biodiversity  due  to 
AFOs  has  been  docimiented  in  a  1997 
study  of  three  Indiana  stream  systems. 
That  study  shows  that  waters 
downstream  of  animal  feedlots  (mainly 
hog  and  dairy  operations)  contained 
fewer  fish  and  a  limited  niunber  of 
species  of  fish  in  comparison  with 
reference  sites.  The  study  also  found 
excessive  algal  growth,  altered  oxygen 
content,  and  increased  levels  of 
ammonia,  turbidity,  pH,  and  total 
dissolved  solids.  Multi-generation 
animal  studies  have  foimd  decreases  in 
birth  weight,  post-natal  growth,  and 
organ  weights  among  mammals 
prenatally  exposed  to  nitrite.  Finally, 
hormones  and  pesticides  have  been 
implicated  in  widespread  reproductive 
disorders  in  a  variety  of  wildlife. 

d.  Other  Aquatic  Ecosystem 
Imbalances.  Changes  to  the  pH  balance 
of  surface  water  also  threaten  the 
siuvival  of  the  fish  and  other  aquatic 
organisms.  Data  from  Sampson  County, 
North  Carolina  show  that  "ammonia 
rain"  has  increased  as  the  hog  industry 
has  grown,  with  anunonia  levels  in  rain 
more  than  doubling  between  1985  and 
1995.  In  addition,  excess  nitrogen  can 
contribute  to  water  quality  decline  by 
increasing  the  acidity  of  sur&ce  waters. 

In  fresh  waters,  increasing  salinity  can 
also  disrupt  the  balance  of  the 
ecosystem,  making  it  difficiilt  for 
resident  species  to  remain.  Salts  also 
contribute  to  the  degradation  of 
drinking  water  supplies. 

Trace  elements  (e.g.,  arsenic,  copper, 
selenium,  and  zinc)  may  also  present 
ecological  risks.  Antibiotics,  pesticides, 
and  hormones  may  have  low-level,  long- 
term  ecosystem  effects. 

2.  Drinking  Water  Impacts 

Nitrogen  in  manure  is  easily 
transformed  into  nitrate  form,  which 
can  be  transported  to  drinking  water 
sources  and  present  a  range  of  health 
risks.  In  1990,  PA  found  that  nitrate  is 
the  most  widespread  agricultural 
contaminant  in  drinking  water  wells, 
and  estimated  that  4.5  million  people 
are  exposed  to  elevated  nitrate  levels 
from  wells.  In  1995,  several  private 


wells  in  North  Carolina  were  foimd  to 
be  contaminated  with  nitrates  at  levels 
10  times  higher  than  the  State's  health 
standard;  this  contamination  was  linked 
with  a  nearby  hog  operation.  The 
national  primary  drinking  water 
standard  (Maximum  Contaminant  Level, 
or  MCL)  for  nitrogen  (nitrate,  nitrite)  is 
10  milligrams  per  liter  (mg/L).  In  1982, 
nitrate  levels  greater  than  10  mg/L  were 
found  in  32  percent  of  the  wells  in 
Sussex  Coxmty,  Delaware;  these  levels 
were  associated  with  local  poultry 
operations.  In  southeastern  Delaware 
and  the  Eastern  Shore  of  Maryland, 
where  poultry  production  is  prominent, 
over  20  percent  of  weUs  were  found  to 
have  nitrate  levels  exceeding  10  mg/L. 
Nitrate  is  not  removed  by  conventional 
drinking  water  treatment  processes.  Its 
removal  requires  additional,  relatively 
expensive  treatment  imits. 

Algae  blooms  triggered  by  nutrient 
pollution  can  affect  drinking  water  by 
clogging  treatment  plant  intakes, 
producing  objectionable  tastes  and 
odors,  and  increasing  production  of 
harmful  chlorinated  byproducts  (e.g., 
trihalomethanes)  by  reacting  with 
chlorine  used  to  disinfect  drinking 
water.  As  aquatic  bacteria  and  other 
microorganisms  degrade  the  organic 
matter  in  maniue,  ^ey  consimie 
dissolved  oxygen.  This  can  lead  to  foul 
odors  and  reduce  the  water's  value  as  a 
soiut:e  of  drinking  water.  Increased 
organic  matter  in  drinking  water  sources 
can  also  lead  to  excessive  production  of 
harmful  chlorinated  byproducts, 
resulting  in  higher  drinking  water 
treatment  costs. 

Pathogens  can  also  threaten  drinking 
water  soiut:es.  Siuface  waters  are 
typically  expected  to  be  more  prone 
than  groimdwater  to  contamination  by 
pathogens  such  as  Escherichia  coli  and 
Cryptosporidimn  pannim.  However, 
groundwater  in  areas  of  sandy  soils, 
limestone  formations,  or  sinkholes  are 
particularly  vulnerable.  In  a  1997  survey 
of  drinking  water  standard  violations  in 
six  states  over  a  four-year  period,  the 
U.S.  General  Accounting  Office  noted  in 
its  1997  report  Drinking  Water: 
Information  on  the  Quality  of  Water 
Foimd  at  Community  Water  Systems 
and  Private  Wells  that  bacterial  standard 
violations  occurred  in  up  to  6  percent  of 
community  water  systems  each  year  and 
in  up  to  42  percent  of  private  wells. 
(Private  wells  are  more  prone  than 
public  wells  to  contamination,  since 
they  tend  to  be  shallower  and  therefore 
more  susceptible  to  contaminants 
leaching  from  the  surface.)  In  cow 
pasture  areas  of  Door  County, 
Wisconsin,  where  a  thin  topsoil  layer  is 
underlain  by  fractured  limestone 
bedrock,  groundwater  wells  have 
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commonly  been  shut  down  due  to  high 
bacteria  levels. 

Each  of  these  impacts  can  result  in 
increased  drinking  water  treatment 
costs.  For  example,  California's  Chino 
Basin  estimates  a  cost  of  over  $1  million 
per  year  to  remove  the  nitrates  from 
driiJdng  water  due  to  loadings  from 
local  dairies.  Salt  load  into  the  Chino 
Basin  irom  local  dairies  is  over  1,500 
tons  per  year,  and  the  cost  to  remove 
that  salt  by  the  drinking  water  treatment 
system  ranges  from  $320  to  $690  for 
every  ton.  In  Iowa,  Des  Moines  Water 
Works  planned  to  spend  approximately 
$5  million  in  the  early  1990's  to  install 
a  treatment  system  to  remove  nitrates 
from  their  main  sources  of  drinking 
water,  the  Raccoon  and  Des  Moines 
Rivers.  AgriciUtme  was  cited  as  a  major 
source  of  the  nitrate  contamination, 
although  the  portion  attributable  to 
animal  waste  is  unknown.  In  Wisconsin, 
the  City  of  Oshkosh  has  spent  an  extra 
$30,000  per  year  on  copper  sulfate  to 
kill  the  algae  in  the  water  it  draws  from 
Lake  Winnebago.  The  thick  mats  of 
algae  in  the  lake  have  been  attributed  to 
excess  nutrients  from  manure, 
commercial  fertilizers,  and  soil.  In 
Tulsa,  Oklahoma,  excessive  algal  growth 
in  Lake  Eucha  is  associated  with  poultry 
farming.  The  city  spends  $100,000  per 
year  to  address  taste  and  odor  problems 
in  the  drinking  water. 

3.  Hiunan  Health  Impacts 

Hiunan  and  animal  health  impacts  are 
primarily  associated  with  drinking 
contaminated  water,  contact  with 
contaminated  water,  and  consuming 
contaminated  shellfish. 

a.  Nutrients.  The  main  hazard  to 
hiunan  health  fi-om  nutrients  is  elevated 
nitrate  levels  in  drinking  water.  In 
particular,  infants  are  at  risk  from 
nitrate  poisoning  (also  referred  to  as 
methemoglobinemia  or  "blue  baby 
syndrome"),  which  results  in  oxygen 
starvation  and  is  potentially  fatal. 
Nitrate  toxicity  is  due  to  its  metabolite 
nitrite,  which  is  formed  in  the 
environment,  in  foods,  and  in  the 
human  digestive  system.  In  addition  to 
blue  baby  syndrome,  low  blood  oxygen 
due  to  methemoglobinemia  has  also 
been  linked  to  birth  defects, 
miscarriages,  and  poor  health  in 
humans  and  animals.  These  effects  are 
exacerbated  by  concurrent  exposure  to 
many  species  of  bacteria  in  water. 

Studies  in  Australia  compiled  in  a 
1993  review  by  Bruning-Fann  and 
Kaneene  showed  an  increased  risk  of 
congenital  malformations  with 
consumption  of  high-nitrate 
groundwater.  Multi-generation  animal 
studies  have  found  decreases  in  birth 
weight  and  post-natal  growth  and  organ 


weights  associated  with  nitrite  exposure 
among  prenatally  exposed  mammals. 
Nitrate-and  nitrite-containing 
compounds  also  have  the  ability  to 
cause  hypotension  or  circulatory 
collapse.  Nitrate  metabolites  such  as  N- 
nitroso  compounds  (especially 
nitrosamines)  have  been  linked  to 
severe  human  health  effects  such  as 
gastric  cancer. 

Eutrophication  can  also  affect  human 
health  by  enhancing  growth  of  harmful 
algal  blooms  that  release  toxins  as  they 
die.  In  marine  ecosystems,  harmful  algal 
blooms  such  as  red  tides  can  result  in 
human  health  impacts  via  shellfish 
poisoning  and  recreational  contact.  In 
freshwater,  blooms  of  cyanobacteria 
(blue-green  algae)  may  pose  a  serious 
health  hazard  to  humans  via  water 
consumption.  When  cyanobacterial 
blooms  die  or  are  ingested,  they  release 
water-soluble  compounds  that  are  toxic 
to  the  nervous  system  and  liver.  Algal 
blooms  can  also  increase  production  of 
harmful  chlorinated  byproducts  (e.g., 
trihalomethanes)  by  reacting  with 
chlorine  used  to  disinfect  drinking 
water.  These  substances  can  result  in 
increased  health  risks. 

b.  Pathogens.  Livestock  manure  has 
been  identified  as  a  potential  source  of 
pathogens  by  public  health  officials. 
Humans  may  be  exposed  to  pathogens 
via  consumption  of  contaminated 
drinking  water  and  shellfish,  or  by 
contact  and  incidental  ingestion  during 
recreation  in  contaminated  waters. 
Relatively  few  microbial  agents  are 
responsible  for  the  majority  of  human 
disease  outbreaks  from  water-based 
exposure  routes.  Intestinal  infections  are 
the  most  common  type  of  waterbome 
infection,  and  affect  the  most  people.  A 
May,  2000  outbreak  of  Escherichia  coli 
Ol57:H7  in  Walkerton,  Ontario  resulted 
in  at  least  seven  deaths  and  1 ,000  cases 
of  intestinal  problems;  public  health 
officials  theorize  that  flood  waters 
washed  manure  contaminated  with  E. 
coli  into  the  town's  drinking  water  well. 

A  study  for  the  period  1989  to  1996 
revealed  that  infections  caused  by  the 
protozoa  Giardia  sp.  and 
Qyptosporidium  parvum  were  the 
leading  cause  of  infectious  water-borne 
disease  outbreaks  in  which  an  agent  was 
identified.  C.  parvum  is  particularly 
associated  with  cows,  and  can  produce 
gastrointestinal  illness,  with  s)rmptoms 
such  as  severe  diarrhea.  Healthy  people 
typically  recover  relatively  quickly  from 
gastrointestinal  illnesses  such  as 
oyptosporidiosis,  but  such  diseases  can 
be  fatal  in  people  with  weakened 
immune  systems.  This  subpopulation 
includes  children,  the  elderly,  people 
with  HIV  infection,  chemotherapy 
patients,  and  those  taking  medications 


that  suppress  the  immune  system.  In 
Milwaukee,  Wisconsin  in  1993,  C. 
parvum  contamination  of  a  public  water 
supply  caused  more  than  100  deaths 
and  an  estimated  403,000  illnesses.  The 
source  was  not  identified,  but  possible 
sources  include  runoff  from  cow 
manure  application  sites. 

In  1999,  an  E.  coli  outbreak  occurred 
at  the  Washington  County  Fair  in  New 
York  State.  This  outbreak,  possibly  the 
largest  waterbome  outbreak  of  E.  coli 
Ol57:H7  in  U.S.  history,  took  the  lives 
of  two  foir  attendees  and  sent  71  others 
to  the  hospital.  An  investigation 
identified  781  persons  with  confirmed 
or  suspected  illness  related  to  this 
outbreak.  The  outbreak  is  thought  to 
have  been  caused  by  contamination  of 
the  Fair's  Well  6  by  either  a  dormitory 
septic  system  or  maniu^  runoff  irom  the 
nearby  Youth  Cattle  Bam. 

Contact  with  pathogens  during 
recreational  activities  in  surface  water 
can  also  result  in  infections  of  the  skin, 
eye,  ear,  nose,  and  throat.  In  1989,  ear 
and  skin  infections  and  intestinal 
illnesses  were  reported  in  swimmers  as 
a  result  of  discharges  from  a  dairy 
operation  in  Wisconsin. 

As  discussed  in  the  previous  section, 
excess  nutrients  result  in 
eutrophication,  which  is  associated  with 
the  growth  of  a  variety  of  organisms  that 
are  toxic  to  humans  either  through 
ingestion  or  contact.  This  includes  the 
estuarine  dinoflagellate  Pfiesteria 
piscicida.  While  Pfiesteria  is  primarily 
associated  with  fish  kills  and  fish 
disease  events,  the  organism  has  also 
been  linked  with  human  health  impacts 
through  dermal  exposure.  Researchers 
working  with  dilute  toxic  cultures  of 
Pfiesteria  exhibited  symptoms  such  as 
skin  sores,  severe  headaches,  blurred 
vision,  nausea/vomiting,  sustained 
difficulty  breathing,  kidney  and  liver 
dysfunction,  acute  short-term  memory 
loss,  and  severe  cognitive  impairment. 
People  with  heavy  environmental 
exposure  have  exhibited  symptoms  as 
well.  In  a  1998  study,  such 
environmental  exposure  was 
definitively  linked  with  cognitive 
impairment,  and  less  consistenUy 
linked  with  physical  symptoms. 

Even  with  no  visible  signs  of  the  algae 
blooms,  shellfish  such  as  oysters,  clams 
and  mussels  can  carry  the  toxins 
produced  by  some  types  of  algae  in  their 
tissue.  These  can  then  affect  people  who 
eat  the  contaminated  shellfish.  Tlie  1995 
National  Shellfish  Register  of  Classified 
&owing  Waters  published  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  identifies  ovet 
100  shellfish  bed  impairments  (shellfish 
not  approved  for  harvest)  due  to 
feedlots. 
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c.  Trace  Elements.  Some  of  the  trace 
elements  in  manure  are  essential 
nutrients  for  hiunan  physiology; 
however,  they  can  induce  toxicity  at 
elevated  concentrations.  These  elements 
include  the  feed  additives  zinc,  arsenic, 
copj)er,  and  selenium.  Although  these 
elements  are  typically  present  in 
relatively  low  concentrations  in  manure, 
they  are  of  concern  because  of  their 
ability  to  persist  in  the  environment  and 
to  bioconcentrate  in  plant  and  animal 
tissues.  These  elements  could  pose  a 
hazard  if  maniu«  is  overapplied  to  land. 

Trace  elements  are  associated  with  a 
variety  of  illnesses.  For  example,  arsenic 
is  carcinogenic  to  humans,  based  on 
evidence  from  human  studies;  some  of 
these  studies  have  found  increased  skin 
cancer  and  mortahty  from  multiple 
internal  organ  cancers  in  populations 
who  consumed  drinking  water  with 
high  levels  of  inorganic  arsenic.  Arsenic 
is  also  linked  with  noncancer  e^cts, 
including  hyperpigmentation  and 
possible  vascular  complications. 
Seleniiun  is  associated  with  Uver 
dysfunction  and  loss  of  hair  and  nails, 
and  zinc  can  result  in  changes  in  copper 
and  iron  balances,  particularly  copper 
deficiency  anemia. 

d.  Odors.  Odor  is  a  significant 
concern  because  of  its  documented 
effect  on  moods,  such  as  increased 
tension,  depression,  and  fatigue.  Odor 
also  has  the  potential  for  vector 
attraction,  and  has  been  associated  with 
a  negative  impact  on  property  values. 
Additionally,  many  of  the  odor-causing 
compounds  in  manure  can  cause 
physical  health  impacts.  For  example, 
hydrogen  sulfide  is  toxic,  and  ammonia 
gas  is  a  nasal  and  respiratory  irritant 

4.  Recreational  Impacts 

As  disciissed  above,  CAFO  pollutants 
contribute  to  the  increase  in  tiu-bidity, 
increase  in  eutrophication  and  algal 
blooms,  and  reduction  of  aquatic 
populations  in  rivers,  lakes,  and 
estuaries.  Impaired  conditions  interfere 


with  recreational  activities  and  aesthetic 
enjoyment  of  these  water  bodies. 
Recreational  activities  include  fishing, 
swimming,  and  boating.  Fishing  is 
reduced  when  fish  populations 
decrease.  Swimming  is  limited  by 
increased  risk  of  infection  when 
pathogens  are  present.  Boating  and 
aesthetic  enjojrment  decline  with  the 
decreased  aesthetic  appeal  caused  by 
loss  of  water  clarity  and  water  surfaces 
clogged  by  algae.  These  impacts  are 
more  fully  disciissed  in  Section  XI  of 
this  preamble. 

VI.  What  Are  Key  Characteristics  of  the 
LiTestock  and  Poultry  Industries? 

A.  Introduction  and  Overview 

1.  Total  Number  and  Size  of  Animal 
Confinement  Operations 

USD  A  reports  that  there  were  1.1 
million  livestock  and  poultry  farms  in 
the  United  States  in  1997.  This  number 
includes  all  operations  that  raise  beef, 
dairy,  pork,  broilers,  egg  layers,  and 
tiukeys,  and  includes  both  confinement 
and  non-confinement  (grazing  and 
rangefed)  production.  Only  operations 
that  raise  animals  in  confinement  will 
be  subject  to  today's  proposed 
regulations. 

For  many  of  the  animal  sectors,  it  is 
not  possible  to  precisely  determine  what 
proportion  of  the  total  livestock 
operations  are  confinement  operations 
and  what  proportion  are  grazing 
operations  only.  Data  on  the  number  of 
beef  and  hog  operations  that  raise 
animals  in  confinement  are  available 
from  USDA.  Since  most  large  dairies 
have  milking  parlors,  EPA  assumes  that 
all  dairy  operations  are  potentially 
confinement  operations.  In  the  poultry 
sectors,  there  are  few  small  non- 
confinement  operations  and  EPA 
assumes  that  all  poultry  operations 
confine  animals.  EPA's  analysis  focuses 
on  the  largest  facilities  in  these  sectors 
only. 


Using  available  1997  data  from  USDA, 
EPA  estimates  that  there  are  about 
376,000  AFOs  that  raise  or  house 
animals  in  confinement,  as  defined  by 
the  existing  regulations  (Table  6-1). 
Table  6-1  presents  the  estimated 
number  of  AFOs  and  the  corresponding 
animal  inventories  for  1997  across  select 
size  groupings.  These  estimates  are 
based  on  the  number  of  "animal  imits" 
(AU)  as  defined  in  the  existing 
regulations  at  40  CFR  122,  with  the 
addition  of  the  revisions  that  are  being 
proposed  for  immatiu«  animals  and 
chickens.  Data  shown  in  Table  6-1  are 
grouped  by  operations  with  more  than 
1,000  AU  and  operations  with  fewer 
than  300  AU. 

As  shown  in  Table  6-1,  there  were  an 
estimated  12,660  AFOs  with  more  that 
1,000  AU  in  1997  that  accounted  for 
about  3  percent  of  all  confinement 
operation.  In  most  sectors,  these  larger- 
sized  operations  account  for  the 
majority  of  animal  production.  For 
example^  in  the  beef,  turkey  and  egg 
laying  sectors,  operations  with  more 
than  1 ,000  AU  accounted  for  more  than 
70  percent  of  all  animal  inventories  in 
1997;  operations  with  more  than  1,000 
AU  accoimted  for  more  than  50  percent 
of  all  hog,  broiler,  and  heifer  operations 
(Table  6-1).  In  contrast,  operations  with 
fewer  than  300  AU  accounted  for  90 
percent  of  all  operations,.but  a  relatively 
smaller  share  of  animal  production. 

USDA  personnel  have  reviewed  the 
data  and  assumptions  used  to  derive 
EPA's  estimates  of  the  number  of 
confinement  operations.  Detailed 
information  on  how  EPA  estimated  the 
number  of  AFOs  that  may  be  subject  to 
today's  proposed  regulations  can  be 
foimd  in  the  Development  Document  for 
the  Proposed  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Guidelines 
for  Concentrated  Animal  Feeding 
Operations  (referred  to  as  the 
"Development  Document"). 


Table  6-1.— Number  of  AFOs  and  Animal  On-Site,  by  Size  Group,  1997 


Sector/Size  category 


Cattle 

Veal 

Heifers 

Dairy 

Hogs:  GF*  .. 
Hogs:  FF2  ... 

Broilers  

Layers:  wet^ 
Layers:  dry^ 
Turkeys  


Total 
AFOs 


>1000AU 


<300AU 


(Number  of  operations) 


106,080 

850 

1,250 

116,870 

53,620 

64,260 

34.860 

3,110 

72,060 

13,720 


2,080 

10 

300 

1,450 

1,670 

2.420 

3,940 

50 

590 

370 


102,000 

640 

200 

109,740 

48,700 

54,810 

20.720 

2,750 

70,370 

12,020 


Total 


>1000AU 


<300AU 


(Numt>er  of  animals,  1000's) 


26,840 

270 

850 

9,100 

18,000 

38,740 

1,905.070 

392.940 

392.940 

112,800 


22.790 

10 

450 

2.050 

9,500 

21,460 

1.143.040 

275.060 

275.060 

95,880 


2,420 

210 

80 

5.000 

2,700 

5,810 

476,270 

58.940 

58,940 

2,260 


Federal  Register /Vol.  66,  No.  9 /Friday.  January  12,  2001 /Proposed  Rules 


2985 


Table  &-1.— Number  of  AFOs  and  Animal  On-Site,  by  Size  Group, 

1997— Continued 

Sector/Size  category 

Total 
AFOs 

>1000AU 

1 

<300AU 

Total 

>1000AU 

<300AU 

Total* 

375,700 

12,660 

336.590 

NA 

NA 

NA 

Source:  Derived  by  USDA  from  published  USDA/NASS  data,  including  1997  Census  of  Agriculture.  In  some  cases  availat)te  data  are  used  to 
interpolate  data  for  some  AU  size  categories  (see  EPA's  Development  Document).  Data  for  veal  and  heifer  operations  are  estimated  bv  USDA 
Totals  may  not  add  due  to  roundina. 

'  As  defined  for  the  proposed  CAFO  regulations,  one  AU  is  equivalent  to:  one  slaughter  or  feeder  cattle,  calf  or  heifer  0  7  mature  dairy  cattte 
2.5  hogs  (over  55  pounds)  or  5  nursery  pios;  55  turkeys;  and  100  chickens  regardless  of  the  animal  waste  system  used. 

2 "Hogs:  FF"  are  farrow-finish  (includes  breeder  and  nursery  pigs);  "Hogs:  GF"  are  grower-finish  only. 

3  "Layers:  wet"  are  operations  with  liquid  manure  systems;  "Layers:  dryr  are  operations  with  dry  systems. 

* 'Total  AFOs"  eliminates  double  counting  of  operations  with  mixed  animal  types.  Based  on  sun/ey  level  Census  data  for  1992  operatkws  with 
mixed  animal  types  account  for  roughly  25  percent  of  total  AFOs. 


2.  Total  Number  of  CAFOs  Subject  to 
the  Proposed  Regulations 

Table  6-2  presents  the  estimated 
niunber  of  operations  that  would  be 
defined  as  a  CAFO  under  each  of  the 
two  regulatory  alternatives  being 
proposed.  The  "two-tier  structiue" 
would  define  as  CAFOs  all  animal 
feeding  operations  with  more  than  500 
AU.  The  "three-tier  structure"  would 
define  as  CAFOs  all  animal  feeding 
operations  with  more  than  1 ,000  AU 
and  any  operation  with  more  than  300 
AU,  if  they  meet  certain  "risk-based" 
conditions,  as  defined  in  Section  VII. 
Table  6-2  presents  the  estimated 
number  of  CAFOs  in  terms  of  number  of 
operations  with  more  than  1,000  AU 
and  operations  for  each  co-proposed 
middle  category  (operations  with 


between  500  and  1,000  AU  and  between 
300  and  1,000  AU,  respectively). 

Based  on  available  USDA  data  for 
1997,  EPA  estimates  that  both  proposed 
alternative  structures  would  regulate 
about  12,660  operations  with  more  than 
1,000  AU.  This  estimate  adjusts  for 
operations  with  more  than  a  single 
animal  type.  The  two  alternatives  differ 
in  the  manner  in  which  operations  with 
less  than  1,000  AU  would  be  defined  as 
CAFOs  and,  therefore,  subject  to 
regulation,  as  described  in  Section  VII. 
As  shown  in  Table  6-2,  in  addition  to 
the  12,660  facilities  with  more  than 
1,000  AU,  the  two-tier  structiue  at  500 
AU  threshold  would  regulate  an 
additional  12.880  operations  with 
between  500  and  1.000  AU.  Including 
operations  with  more  than  1,000  AU, 
the  two-tier  structure  regulates  a  total  of 


25,540  AFOs  that  wopld  be  subject  to 
the  proposed  regulations  (7  percent  of 
all  AFOs). 

Under  the  three-tier  structure,  an 
estimated  39,330  operations  would  be 
subject  to  the  proposed  regulations  (10 
percent  of  all  AFOs),  estimated  as  the 
total  niunber  of  animal  confinement 
operations  with  more  than  300  AU.  See 
Table  6-1.  Of  these,  EPA  estimates  that 
a  total  of  31,930  AFOs  would  be  defined 
as  CAFOs  (9  percent  of  all  AFOs)  and 
would  need  to  obtain  a  permit  (Table  6- 
2),  while  an  estimated  7,400  operations 
would  certify  that  they  do  not  need  to 
obtain  a  permit.  Among  those 
operations  needing  a  permit,  an 
estimated  19,270  operations  have 
between  300  to  1,000  AU.  For  more 
information,  see  the  Economic  Analysis. 


Table  6-2.  Number  of  Potential  CAFOs  by  Select  Regulatory  Alternative,  1997 


Sector/Size  category 


Cattle 
Veal  .. 


Dairy 

Hogs:GF'  ... 
Hogs:FF'  ... 

Broilers  

Layers:  wet^ 
Layers:  dry' 

Turk^ 

Total  3  ... 


Two-tier" 


>300AU      >500AU      >750  AU      >300  AU      >500  AU       >750AU 


(#Operatk>ns) 


4.080 

3.080 

210 

90 

1,050 

800 

7,140 

3.760 

4,920 

2.690 

9.450 

5.860 

14,140 

9.780 

360 

360 

1,690 

1.280 

2.100 

1.280 

39.320 

25.540 

2.480 
40 

420 
2,260 
2,300 
3,460 
7,780 

210 
1,250 

740 
19,100 


(%Total) 


4 
25 
84 

6 

9 
15 
41 
12 

2 

15 

10.5 


3 

10 

64 

3 

5 

9 

28 

12 

2 

9 

6.8 


2 

4 

34 

2 

4 

5 

22 

7 

2 

5 

5.1 


"Thrse- 

Tier" 

>300AU 


(•) 


(%Total) 


3,210 

140 

980 

6,480 

2.650 

5,700 

13,740 

360 

1.650 

2,060 

31.930 


3 

16 

78 

6 

5 

9 

39 

12 

2 

15 

8.5 


Source:  See  Tat>le  6-1. 

^FF=farrow-finish  (includes  breeder  and  nursery  pigs);  GF=grower  finish. 

2  "Layers:  wet"  are  operatkjns  with  liquid  manure  systems.  "Layers:  dry"  are  operatkxis  with  dry  systems. 

3 'Total"  eliminates  double  counting  of  operations  with  mixed  animal  types  (see  Table  6-1). 


EPA  estimated  the  niunber  of 
operations  that  may  be  defined  as 
CAFOs  under  the  three-tier  structure 
using  available  information  and 
compiled  data  from  USDA,  State 
Extension  experts,  and  agricultural 
professionals.  These  estimates  rely  on 
information  about  the  percentage  of 


operations  in  each  sector  that  would  be 
impacted  by  the  "risk-based"  criteria 
described  in  Section  VII.  In  some  cases, 
this  information  is  available  on  a  state 
or  regional  basis  only  and  is 
extrapolated  to  all  operations 
nationwide.  EPA's  estimates  reflect 
information  from  a  majority  of 


professional  experts  in  the  field.  Greater 
weight  is  given  to  information  obtained 
by  State  Extension  agents,  since  they 
have  broader  knowledge  of  the  industry 
in  their  state.  More  detailed  information 
on  how  EPA  estimated  the  number  of 
operations  that  may  be  affected  by  the 
proposed  regulations  under  the  three- 
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tier  structure  is  available  in  the 
rulemaking  record  and  in  the 
Development  Document. 

EPA  IS  also  requesting  comment  on 
two  additional  options  for  the  scope  of 
the  rule.  One  of  diese  is  an  alternative 
two-tier  structure  with  a  threshold  of 
750  AU.  Under  this  option,  an  estimated 
19,100  operations,  adjusting  for 
operations  with  more  than  a  single 
animal  type,  would  be  defined  as 
CAFOs.  This  represents  about  5  percent 
of  all  CAFOs,  and  would  affect  an 
estimated  2,930  beef,  veal,  and  heifer 
operations,  2,260  dairies,  and  5,750 
swine  and  9,980  poultry  operations 
(including  mixed  operations).  Under  the 
other  alternative,  a  variation  of  the 
three-tier  structure  being  co-proposed 
today,  the  same  39,320  operations  Mrith 
300  AU  or  greater  would  potentially  be 
defined  as  CAFOs.  However,  the 
certification  conditions  for  being 
defined  as  a  CAFO  would  be  different 
for  operations  with  300  to  1.000  AU  (as 
described  later  in  Section  VII).  EPA  has 
not  estimated  how  many  operations 
would  be  defined  as  CAFOs^  under  this 
alternative  three-tier  approach,  although 
EPA  expects  that  it  would  be  fewer  than 
the  31 ,930  estimated  for  the  three-tier 
approach  being  proposed  today.  U  after 
considering  conmients,  EPA  decides  to 
further  explore  this  approach,  it  will 
conduct  a  full  analysis  of  the  nimiber  of 
potentially  affected  operations. 

EPA  does  not  anticipate  that  many 
AFOs  with  less  than  500  AU  (two-tier 
structure)  or  300  AU  (three-tier 
structure)  will  be  subject  to  the 
proposed  requirements.  In  the  past  20 
years,  EPA  is  aware  of  very  few  AFOs 
that  have  been  designated  as  CAFOs. 
Based  on  available  USDA  analyses  that 
measure  excessive  nutrient  application 
on  cropland  in  some  production  areas 
and  other  farm  level  data  by  sector, 
facility  size  and  region,  EPA  estimates 
that  designation  may  bring  an  additional 
50  operations  under  the  proposed  two- 
tier  structure  each  year  nationwide.  EPA 
assumed  this  estimate  to  be  cximulative 
such  that  over  a  10-year  period 
approximately  500  AFOs  may  become 


designated  as  CAFOs  and  therefore 
subject  to  the  proposed  regidations.  EPA 
expects  these  operations  to  consist  of 
beef,  dairy,  farrow-finish  hog,  broiler 
and  egg  laying  operations  that  are 
determined  to  be  significant 
contributors  to  water  quality 
impairment.  Under  the  three-tier 
structure,  EPA  estimates  that  fewer     ' 
operations  would  be  designated  as 
CAFOs.  with  10  dairy  and  hog 
operations  may  be  designated  each  year, 
or  100  operations  over  a  10-year  period. 
Additional  information  is  provided  in 
the  Economic  Analysis. 

EPA  expects  that  today's  proposed 
regulations  would  mainly  affect 
livestock  and  poultry  operations  that 
confine  animals.  In  addition  to  CAFOs, 
however,  the  proposed  regulations 
would  also  affect  businesses  that 
contract  out  the  raising  or  finishing 
production  phase  to  a  CAFO  but 
exercise  "substantial  operational 
control"  over  the  CAFO  (as  described  in 
Section  VII.C.6). 

EPA  expects  that  affected  businesses 
may  include  packing  plants  and 
slaughtering  facilities  that  enter  into  a 
production  contract  with  a  CAFO. 
Under  a  production  contract,  a 
contractor  (such  as  a  processing  firm, 
feed  mill,  or  other  animal  feeding 
operation)  may  either  own  the  animals 
and/or  may  maintain  control  over  the 
type  of  production  practices  used  by  the 
CAFO.  Processor  firms  that  enter  into  a 
marketing  contract  with  a  CAFO  are  not 
expected  to  be  subject  to  co-permitting 
requirements  since  the  mechanism  for 
"substantial  operational  control" 
generally  do  not  exist.  Given  the  types 
of  contract  arrangements  that  are 
common  in  the  hog  and  poultry 
industries,  EPA  expects  that  packers/ 
slaughterers  in  these  sectors  may  be 
subject  to  the  proposed  co-permitting 
requirements. 

As  discussed  later  in  Sections  VI.D.  1 
and  VI.E.l,  EPA  estimates  that  94  meat 
packing  plants  that  slaughter  hogs  and 
270  poultry  processing  facilities  may  be 
subject  to  the  proposed  co-permitting 
requirements.  Other  types  of  processing 


firms,  such  as  further  processors,  food 
manufacturers,  dairy  cooperatives,  and 
renderers,  are  not  expected  to  be 
affected  by  the  co-permitting 
requirements  since  these  operations  are 
further  up  the  marketing  chain  and  do 
not  likely  contract  with  CAFOs  to  raise 
animals.  FiUly  vertically  integrated 
companies  (e.g.,  where  the  packer  owns 
the  CAFO)  are  not  expected  to  require 
a  co-permit  since  the  firm  as  the  ov»mer 
of  the  CAFO  would  require  only  a  single 
permit.  EPA  solicits  comment  on  these 
assumptions  as  part  of  today's 
rulemaking  proposal.  EPA  also  expects 
that  non-CAFO,  crop  farmers  who 
receive  manure  firom  CAFOs  would  be 
affected  under  one  of  the  two  co- 
proposed  options  relating  to  offsite 
management  of  manure  (see  Section 

vn). 

Additional  information  is  provided  in 
the  Economic  Impact  Analysis  of 
Proposed  Effluent  Limitations 
Guidelines  and  National  Pollutant 
Discharge  Elimination  System  for 
Concentrated  Animal  Feeding 
Operations  (referred  to  as  "Economic 
Impact  Analysis"). 

3.  Maniue  and  Manure  Nutrients 
Generated  Aimually  at  AFOs 

USDA's  National  Resources 
Conservation  Service  (NRCS)  estimates 
that  128.2  billion  pounds  of  manure  are 
"available  for  land  appUcation  from 
confined  AU"  from  the  major  livestock 
and  poultry  sectors.  EPA  believes  these 
estimates  equate  to  the  amount  of 
manure  that  is  generated  at  animal 
feeding  operations  since  USDA's 
methodology  accounts  for  all  manure 
generated  at  confinement  facilities. 
USDA  reports  that  manure  nutrients 
available  for  land  application  totaled  2.6 
billion  pounds  of  nitrogen  and  1 .4 
billion  pounds  of  phosphorus  in  1997 
(Table  6-3).  USDA's  estimates  do  not 
include  manure  generated  from  other 
animal  agricultural  operations,  such  as 
sheep  and  lamb,  goats,  horses,  and  other 
farm  animal  species. 


Table  6-3.  Manure  and  Manure  Nutrients  "Available  for  Land  Application",  1997 


Sector 


CatHec 

Dairy „ v 

Hogs 

AM  Poultry 


USDA  estimates:  "available  for 
application"  from  confined  AU"  ■ 


Total 
manure 


(biH.  ttw) 


32.9 
45.5 
16.3 
33.5 


Total 
nitrogen 


Total 
phos- 
phorus 


(MilKon  pounds) 


521 

636 

274 

1,153 


362 
244 
277 
554 


EPA  estimates:  Percentage  share  by  facility 
size  group<> 


>1000 
AU 


>750AU 


>500AU 


>300AU 


(Percent  of  total  manure  nutrients  applied) 


83 

85 

86 

23 

31 

37 

55 

63 

69 

49 

66 

77 

90 
43 
78 
90 
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Table  6-3.  Manure  and  Manure  Nutrients  "Available  for  Land  Appucation",  1997— Continued 


USDA  estimates:  "available  for 
application"  from  confined  AU"  • 

EPA  estimates:  Percentage  share  by  facility 
size  group" 

Sector 

Total     . 
manure 

Total 
nitrogen 

Total 
phos- 
phorus 

>1000 
AU 

>750AU 

>500AU 

>300AU 

Total  

128.2 

2,583 

1.437 

49 

58 

64 

72 

Source: 

•Manure  and  nutrients  are  from  USDA/NRCS  using  1997  Census  of  Agriculture  and  procedures  documented  developed  by  USDA  Numbers 
are  "dry  state"  and  reflect  the  amount  of  manure  nutrient  "availal)le  for  application  from  confined  AU"  and  are  assumed  by  EPA  to  coincide  with 
manure  generated  at  confined  operations. 

•>  Percentage  shares  are  based  on  the  share  of  animals  within  each  facility  size  group  for  each  sector  (shown  in  Table  6-1)  across  three  facility 
size  groups. 

•^  "Cattle"  is  the  sum  of  USDA's  estimate  for  livestock  operations  "with  fattened  cattle"  and  "with  cattle  other  ttian  fattened  cattie  and  milti 
cows." 


The  contribution  of  manure  and 
manure  nutrients  varies  by  animal  type. 
Table  6-3  shows  that  the  poultry 
industry  was  the  largest  producer  of 
manure  nutrients  in  1997.  accounting 
for  45  percent  (1.2  billion  pounds)  of  all 
nitrogen  and  39  percent  (0.6  billion 
pounds)  of  all  phosphorus  available  for 
land  application  that  year.  Among  the 
poultry  sectors,  EPA  estimates  that 
approximately  55  percent  of  all  poultry 
maniu%  waS  generated  by  broilers,  while 
layers  generated  20  percent  and  turkeys 
generated  25  percent.  The  dairy 
industry  was  the  second  largest 
producer  of  manure  nutrients, 
generating  25  percent  (0.6  billion    • 
pounds)  of  all  nitrogen  and  1 7  percent 
(0.2  billion  pounds)  of  all  phosphorus 
(Table  6-3).  Together,  the  hog  and  beef 
sectors  accounted  for  about  one-fourth 
of  all  nitrogen  and  nearly  40  percent  of 
allphosphorus  from  manure. 

"Table  6-3  shows  EPA's  estimate  of  the 
relative^  contribution  of  manure 
generated  by  select  major  facility  size 
groupings,  including  coverage  for  all 
operations  with  more  than  1,000  AU,  all 
operations  with  more  than  750  AU  or 
500  AU  (two- tier  structure),  and  all 
operations  with  more  than  300  AU 
(three-tier  structure).  EPA  estimated 
these  shares  based  on  the  share  of 
animals  within  each  facility  size  group 
for  each  sector,  as  shown  in  Table  6-1. 
Given  the  number  of  AFOs  that  may  be 
defined  as  CAFOs  and  subject  to  the 
proposed  regulations  (Table  6-1),  EPA 
estimates  that  the  proposed  effluent 
guidelines  and  NPDES  regulations  will 
regulate  5  to  7  percent  (two-tier 
structure)  to  10  percent  (three-tier ' 
structure)  percent  of  AFOs  nationvnde. 
Coverage  in  terms  of  manure  nutrients 
generated  will  vary  by  the  proposed 
regulatory  approach.  As  shown  in  Table 
6-3,  under  the  500  AU  two-tier 
structure,  EPA  estimates  that  the 
proposed  requirements  will  captuire  64 
percent  of  aill  CAFO  manure;  under  the 
750  AU  two-tier  structure,  EPA 


estimates  that  the  proposed 
requirements  will  capture  58  percent  of 
all  CAFO  maniue.  Under  the  three-tier 
structure,  EPA  estimates  that  the 
proposed  requirements  will  capture  72 
percent  of  all  CAFO  manure  generated 
annually  (Table  6-3).  The  majority  of 
this  coverage  (49  percent)  is  attributable 
to  regulation  of  operations  with  more 
than  1,000  AU. 

Additional  information  on  the 
constituents  foimd  in  livestock  and 
poultry  manure  and  wastewater  is 
described  in  Section  V.  Information  on 
USDA's  estimates  of  nutrients  available 
for  land  application  and  on  the  relative 
consistency  of  manure  for  the  main 
animal  types  is  provided  in  the 
Development  Document. 

B.  Beef  Subcategory 

1.  General  Industry  Characteristics 

CatUe  feedlots  are  identified  under 
NAICS  112112  (SIC  0211,  beef  cattle 
feedlots)  and  NAICS  112111,  beef  cattie 
ranching  and  farming  (SIC  0212,  beef 
cattie,  except  feedlots).  This  sector 
comprises  establishments  primarily 
engaged  in  feeding  cattie  and  calves  for 
fattening,  including  beef  cattle  feedlots 
and  feed  yards  (except  stockyards  for 
transportation). 

The  beef  cattle  industry  can  be 
divided  into  four  separate  producer 
segments: 

•  Feedlot  operations  fatten  or 
"finish"  feeder  cattie  prior  to  slaughter 
and  constitute  the  final  phase  of  fed 
cattle  production.  Calves  usually  begin 
the  finishing  stage  after  6  months  of  age 
or  after  reacbing  at  least  400  pounds. 
Cattle  are  typically  held  for  150  to  180 
days  and  weigh  between  1,150  to  1,250 
pounds  (for  steers)  or  1,050  to  1,150 
pounds  (for  heifers)  at  slaughter. 

•  Veal  operations  raise  male  dairy 
calves  for  slaughter.  The  majority  of 
calves  are  "special  fed"  or  raised  on  a 
low-fiber  diet  until  about  16  to  20  weeks 
of  age,  when  they  weigh  about  450 
pounds. 


•  Stacker  or  backgrounding 
operations  coordinate  the  flow  of 
animals  frtim  breeding  operations  to 
feedlots  by  feeding  calves  after  weaning 
and  before  they  enter  a  feedlot.  Calves 
are  kept  between  60  days  to  6  months 
or  until  they  reach  a  weight  of  about  400 
pounds. 

•  Cow-ca7/ producers  typically 
maintain  a  herd  of  matvire  cows,  some 
replacement  heifers,  and  a  few  bulls, 
and  breed  and  raise  calves  to  prepare 
them  for  fattening  at  a  feedlot.  Calves 
typically  reach  matiuity  on  pasture  and 
hay  and  are  usually  sold  at  weaning. 
Cow-calf  operators  may  also  retain  the 
calves  and  continue  to  raise  them  on 
pasture  imtil  they  reach  600  to  800 
pounds  and  are  ready  for  the  feedlot. 

Animal  feeding  operations  in  this 
sector  that  may  be  affected  by  today's 
proposed  regulations  include  facilities 
that  confine  animals.  Information  on  the 
types  of  facilities  in  this  sector  that  may 
be  covered  by  the  proposed  regulations 
is  provided  in  Section  VII. 

USDA  reports  that  there  were  more 
than  106:000  beef  feedlots  in  1997,  with 
a  total  inventory  of  26.8  million  cattie 
(Table  6.1).  Due  to  ongoing 
consolidation  in  the  beef  sector,  the 
total  number  of  operations  has  dropped 
by  more  than  one-half  since  1982,  when 
there  were  240,000  operations  raising 
fed  cattie.  EPA  also  estimates  that  there 
were  850  veal  operations  raising  0.3 
million  head  and  1,250  stand-alone 
heifer  operations  raising  0.9  million 
head  in  1997.  Only  a  portion  of  these 
operations  would  be  subject  to  the 
proposed  regulations. 

As  shown  in  Table  6-2,  under  the 
two-tier  structure,  EPA  estimates  that 
there  are  3,080  beef  feedlots  with  more 
than  500  head  (500  AU  of  beef  cattie). 
EPA  also  estimates  that  there  are  about 
90  veal  operations  and  800  heifer 
operations  that  may  be  subject  to  the 
proposed  regulations.  Under  the  three- 
tier  structiire,  EPA  estimates  that  3,210 
beef  feedlots,  140  veal  and  980  heifer 
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operations  with  more  than  300  head 
(300  AU)  would  meet  the  "risk-based" 
conditions  described  in  Section  Vn  and 
thus  require  a  permit. 

EIPA  expects  that  few  operations  that 
confine  fewer  than  500  AU  of  beef,  veal, 
or  heifers,  would  be  designated  by  the 
permit  authority.  For.  the  piupose  of 
estimating  costs,  EPA  assumes  that  no 
beef,  veal,  or  heifer  operations  would  be 
designated  as  CAFOs  and  subject  to  the 
proposed  regulations  under  the  three- 
tier  structure.  Under  the  two-tier 
structure,  EPA  assumes  that  about  four 
beef  feedlots  located  in  the  Midwest 
would  be  designated  emnually,  or  40 
beef  feedlots  projected  over  a  10-year 
period. 

The  cattle  feeding  industry  is 
concentrated  in  the  Great  Plains  and 
Midwestern  states.  The  majority  of 
feedlots  are  located  in  the  Midwest. 
However,  the  majority  of  large  feedlots 
(i.e.,  operations  with  more  than  1,000 
head)  are  located  in  four  Great  Plains 
states — Texas,  Kansas,  Nebraska,  and 
Colorado — accoimting  for  nearly  80 
percent  of  annual  fed  cattle  marketings. 
Table  &-1  shows  that,  although  the 
majority  of  beef  feedlots  (over  98 
percent)  have  capacity  below  1 ,000 
head,  larger  feedlots  with  more  than 
1,000  head  accounted  for  the  majority  of 
animal  production.  In  1997,  feedlots 
with  more  than  1 ,000  head  accounted 
for  85  percent  of  the  nation's  fed  cattle 
inventory  and  sales.  Cattie  feeding  has 
become  increasingly  concentrated  over 
the  last  few  decades.  Feedlots  have 
decreased  in  number,  but  increased  in 
capacity.  The  decline  in  the  number  of 
operations  is  mostiy  among  feedlots 
with  less  than  1,000  head. 

The  majority  of  cattle  and  calves  are 
sold  through  private  arrangements  and 
spot  market  agreements.  Production 
contracting  is  not  common  in  the  beef 
sector.  Most  beef  sector  contracts  are 
marketing  based  where  operations  agree 
to  sell  packers  a  certain  amoimt  of  catUe 
on  a  predetermined  schedule. 
Production  contracts  are  uncommon, 
but  may  be  used  to  specialize  in  a  single 
stage  of  livestock  production.  For 
example,  custom  feeding  operations 
provide  finish  feeding  under  contract. 
Backgrounding  or  stocker  operations 
raise  cattle  under  contract  from  the  time 
the  calves  are  weaned  until  they  are  on 
a  finishing  ration  in  a  feedlot.  As  shown 
by  1997  USDA  data  of  animal 
ownership,  production  contracts 
account  for  a  relatively  small  share  (4 
percent)  of  beef  production.  These  same 
data  show  that  production  contracts  are 
used  to  grow  replacement  breeding 
stock. 

Despite  the  limited  use  of  contracts 
for  the  finishing  and  raising  phase  of 


production,  EPA  expects  that  no 
businesses,  other  than  the  CAFO  where 
the  animals  are  raised,  will  be  subject  to 
the  proposed  co-permitting 
requirements.  Reasons  for  this 
assumption  are  based  on  data  fitim 
USDA  on  the  use  of  production 
contracts  and  on  animal  ownership  at 
operations  in  this  sector.  Additional 
information  is  provided  in  Section  2  of 
the  Economic  Analysis.  EPA  is  seeking 
comment  on  this  assumption  as  part  of 
today's  notice. 

2.  Farm  Production  and  Waste 
Management  Practices 

Beef  cattle  may  be  kept  on  unpaved, 
partly  paved,  or  totally  paved  lots.  The 
majority  of  beef  feedlots  use  impaved 
open  feedlots.  In  open  feedlots, 
protection  from  the  weather  is  often 
limited  to  a  windbreak  near  the  fence  in 
the  winter  and/or  sunshade  in  the  . 
simimer;  however,  treatment  facilities 
for  the  cattie  and  the  hospital  area  are 
usually  covered.  Confinement  feeding 
bams  with  concrete  floors  are  also 
sometimes  used  at  feedlots  in  cold  or 
high  rainfall  areas,  but  account  for  only 
1  to  2  percent  of  all  operations.  Smaller 
beef  feedlots  with  less  than  1,000  head, 
especially  in  areas  with  severe  winter 
weather  and  high  rainfall,  may  use 
open- front  bams,  slotted  floor  housing, 
or  housing  with  sloped  gutters. 

Wastes  produced  frtim  beef  operations 
include  manure,  bedding,  and 
contaminated  runoff.  Paved  lots 
generally  produce  more  nmoff  than 
unpaved  lots.  Unroofed  confinement 
areas  typically  have  a  system  for 
collecting  and  confining  contaminated 
runoff.  Excessively  wet  lots  result  in 
decreased  animal  mobility  and 
performance.  For  this  reason,  manure  is 
often  stacked  into  mounds  for  improved 
drainage  and  drying,  as  well  as 
providing  dry  areas  for  the  animals.  If 
the  bam  has  slotted  floors,  the  manure 
is  collected  beneath  slotted  floors,  and 
is  scraped  or  flushed  to  the  end  of  the 
bam  where  it  flows  or  is  piunped  to  a 
storage  area  for  later  application  via 
irrigation  or  transported  in  a  tank 
wagon.  Waste  may  also  be  collected 
using  flushing  systems. 

Waste  from  a  beef  feedlot  may  be 
handled  as  a  solid  or  liquid.  Solid 
manure  storage  can  range  from  simply 
constructed  moimds  within  the  pens  to 
large  stockpiles.  In  some  areas,  beef 
feedlot  operations  may  use  a  setUing 
basin  to  remove  bulk  solids  from  the 
pen  runoff,  reducing  the  volume  of 
solids  prior  to  entering  a  storage  pond, 
therefore  increasing  storage  capacity.  A 
storage  pond  is  typically  designed  to 
hold  the  volume  of  manure  and 
wastewater  accumulated  diuing  the 


storage  period,  including  additional 
storage  volume  for  normal  precipitation, 
minus  evaporation,  and  storage  volume 
to  contain  a  25-year,  24-hour  storm 
event.  An  additional  safety  voliune 
termed  "freeboard"  is  also  typically 
built  into  the  storage  pond  design. 

Veal  are  raised  ahnost  exclusively  in 
confinement  housing,  generally  using 
individual  stalls  or  pens.  Veal  calves  are 
raised  on  a  liquid  diet  and  their  manure 
is  highly  liquid.  Manure  is  typically 
removed  from  housing  facilities  by 
scraping  or  flushing  from  collection 
channels  and  then  flushing  or  pumping 
into  liquid  waste  storage  structures, 
ponds,  or  lagoons. 

Waste  collected  frx)m  the  feedlot  may 
be  transported  within  the  site  to  storage, 
treatment,  and  use  or  disposal  areas. 
Solids  and  semisolids  are  typically 
transported  using  mechanical 
conveyance  equipment,  pushing  the 
waste  down  alleys,  and  transporting  the 
waste  in  soUd  maniue  spreaders.  Flail- 
type  spreaders,  dump  trucks,  or  earth 
movers  may  also  be  used  to  transport 
these  wastes.  Liquids  and  slurries  are 
transferred  through  open  chaimels, 
pipes,  or  in  a  portable  liquid  tank.  The 
most  common  form  of  utilization  is  land 
application.  However,  the  amoimt  of 
cropland  and  pastiu«land  that  is 
available  for  manure  application  varies 
at  each  operation.  Cattie  waste  may  also 
be  used  as  a  bedding  for  livestock, 
marketed  as  compost,  or  used  as  an  • 
energy  source. 

Additional  information  on  the  types 
of  farm  production  and  waste 
management  practices  is  provided  in  the 
Development  Dociiment. 

C.  Dairy  Subcategory 

1.  General  Industry  Characteristics 

Operations  that  produce  milk  are 
identified  under  NAICS  11212,  dairy 
cattle  and  milk  production  (SIC  0241, 
dairy  farms). 

A  dairy  operation  may  have  several 
types  of  animal  groups  present, 
including: 

•  Calves  (0-5  months); 

•  Heifers  (6-24  months); 

•  Lactating  dairy  cows  [i.e..  currentiy 
producing  milk);  and; 

•  Cows  close  to  calving  and  dry  cows 
{i.e.,  not  ciirrentiy  producing  milk);  and 

•  Bulls. 

Animal  feeding  operations  in  this 
sector  that  may  be  affected  by  today's 
proposed  regulations  include  facilities 
that  confine  animals.  Information  on  the 
types  of  facilities  in  this  sector  that  may 
be  covered  by  the  proposed  regulations 
is  provided  in  Section  VII. 

In  1997,  there  were  116,900  dairy 
operations  with  a  year-end  inventory  of 
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9.1  million  milk  cows  that  produced 
156.1  billion  pounds  of  milk  (Table  6.1). 
Only  a  portion  of  these  operations 
would  be  subject  to  the  proposed 
regulations.  As  shown  in  Table  6.2, 
under  the  two-tier  structiu-e,  EPA 
estimates  that  there  are  3,760  dairy 
operations  that  confine  more  than  350 
milk  cows  (i.e.,  500  AU  equivalent). 
Under  the  three-tier  structure,  EPA 
estimates  that  6,480  dairy  operations 
with  more  than  200  head  (i.e.,  300  AU 
equivalent)  would  meet  the  "risk-based" 
conditions  described  in  Section  Vn  and 
thus  require  a  permit. 

Table  6-1  shows  that  dairies  with 
fewer  than  200  head  account  for  the 
majority  (95  percent)  of  milking 
operations  and  account  for  55  percent  of 
the  nation's  milk  cow  herd.  EPA  expects 
that  under  the  two-tier  structiu^ 
designation  of  dairies  with  fewer  than 
350  milk  cows  woidd  be  limited  to 
about  22  operations  annually,  or  220 
dairies  projected  over  a  10-year  time 
period.  Under  the  three-tier  structure, 
EPA  expects  annual  designation  of 
dairies  with  fewer  than  200  milk  cows 
would  be  limited  to  about  5  operations, 
or  50  operations  over  a  10-year  period. 
EPA  expects  that  designated  facilities 
will  be  located  in  more  traditional 
farming  regions. 

More  than  one-half  of  all  milk 
produced  nationally  is  concentrated 
among  the  top  five  producing  states: 
California,  Wisconsin,  New  York, 
Pennsylvania,  and  Minnesota.  Other 
major  producing  states  include  Texas, 
Michigan,  Washington,  Idaho,  and  Ohio. 
Combined,  these  ten  states  accounted 
for  nearly  70  percent  of  milk  production 
in  1997.  Milk  production  has  been 
shifting  irom  traditional  to 
nontraditional  milk  producing  states. 
Operations  in  the  more  traditional  milk 
producing  regions  of  the  Midwest  and 
Mid-Atlantic  tend  to  be  smaller  and  less 
industrialized.  Milk  production  at  larger 
operations  using  newer  technologies 
and  production  methods  is  emerging  in 
California,  Texas,  Arizona,  New  Mexico, 
and  Idaho.  Milk  production  in  these 
states  is  among  the  fastest-growing  in 
the  nation,  relying  on  economies  of 
scale  and  a  specialization  in  milk 
production  to  lower  per-unit  production 
costs.  (Additional  data  on  these  trends 
are  provided  in  Section  IV.C). 

Oiver  the  past  few  decades,  the 
number  of  dairy  operations  and  milk 
cow  inventories  has  dropped,  while 
'  overall  milk  production  has  been 
increasing.  USDA  reports  that  while  the 
number  of  dairy  operations  dropped  by 
more  than  one- half  from  277,800  in 
1982  to  116,900  in  1997,  the  amount  of 
milk  produced  annually  at  these 
operations  rose  from  135.5  billion 


poimds  to  156.1  billion  pounds.  These 
figm^s  signal  trends  toward  increased 
consolidation,  large  gains  in  per-cow 
output,  and  increases  in  average  herd 
size  per  facility.  From  1982  to  1997,  the 
average  number  of  dairy  cows  per 
facility  doubled  from  40  cows  to  80 
cows  per  facility. 

Although  milk  and  dairy  food 
production  has  become  increasingly 
specialized,  it  has  not  experienced 
vertical  integration  in  the  same  way  as 
other  livestock  industries.  The  use  of 
production  contracts  is  uncommon  in 
milk  production.  In  part,  this  is 
attributable  to  the  large  role  of  farmer- 
owned,  farmer-controlled  dairy 
cooperatives,  which  handle  about  80 
percent  of  the  milk  delivered  to  plants 
and  dealers.  Milk  is  generally  produced 
imder  marketing-type  contracts  through 
verbal  agreement  with  their  buyer  or 
cooperative.  Data  from  USDA  indicate 
that  littie  more  than  1  percent  of  milk 
was  produced  under  a  production 
contract  in  1997.  Use  of  production 
contracts  in  the  dairy  sector  is  mostiy 
limited  to  contracts  between  two  animal 
feeding  operations  to  raise  replacement 
heifers. 

Despite  the  limited  use  of  contracts 
between  operations  to  raise  replacement 
herd,  EPA  expects  that  no  businesses 
other  than  the  CAFO  where  the  animals 
are  raised  will  be  subject  to  the 
proposed  co-permitting  requirements. 
Reasons  for  this  assumption  are  based 
on  data  from  USDA  on  the  use  of 
production  contracts  and  on  animal 
ownership  at  operations  in  this  sector. 
Additional  information  is  provided  in 
Section  2  of  the  Economic  Analysis. 
EPA  is  seeking  comment  on  this 
assumption  as  part  of  today's  notice  of 
the  proposed  rulemaking. 

2.  Farm  Production  and  Waste 
Management  Practices 

Animals  at  dairy  operations  may  be 
confined  in  free-stalls,  drylots,  tie-stalls, 
or  loose  housing.  Some  may  be  allowed 
access  to  exercise  yards  or  open  pasture. 
The  holding  area  confines  cows  that  are 
ready  for  milking.  Usually,  this  area  is 
enclosed  and  is  part  of  the  milking 
center,  which  in  turn  may  be  connected 
to  the  bam  or  located  in  the  immediate 
vicinity  of  the  cow  housing.  Milking 
parlors  are  separate  facilities  where  the 
cows  are  milked  and  are  typically 
cleaned  several  times  each  day  to 
remove  manure  and  dirt.  Large  dairies 
tend  to  have  automatic  flush  systems, 
while  smaller  dairies  simply  hose  down 
the  area.  Larger  dairies  in  the  northern 
states,  however,  may  be  more  likely  to 
use  continuous  mechanical  scraping  of 
alleys  in  bams.  Cows  that  are  kept  in 


tie-stalls  may  be  milked  directiy  bom 
their  stalls. 

Waste  associated  with  dairy 
production  includes  manure, 
contaminated  runoff,  milking  house 
waste,  bedding,  spilled  feed  and  cooling 
water.  Dairies  may  either  scrape  or  flush 
manure,  depending  on  the  solids 
content  in  manure  and  wastewater. 
Scraping  systems  utilize  manual, 
mechanical,  or  tractor-moimted 
equipment  to  collect  and  transport 
manure  from  the  production  area. 
Flushing  systems  use  fresh  or  recycled 
lagoon  water  to  move  manure.  Dairy 
manure  as  excreted  has  a  solids  content 
of  about  12  percent  and  tends  to  act  as 
a  slurry;  however,  it  can  be  handled  as 
a  semisolid  or  a  solid  if  bedding  is 
added.  Semisolid  maniu^  has  a  solids 
content  ranging  fitim  10  to  16  percent. 
Dilution  water  may  be  added  to  the 
manure  to  create  a  slurry  with  a  solids 
content  of  4  to  10  percent,  ff  enough 
dilution  water  is  added  to  the  maniue 
to  reduce  the  solids  content  below  4 
percent,  the  waste  is  considered  to  be  a 
liouid. 

,    Manure  in  a  solid  or  semisolid  state 
minimizes  the  voliune  of  manure  that  is 
handled.  In  a  dry  system,  the  manure  is 
collected  on  a  regular  basis  and  covered 
to  prevent  exposure  to  rain  and  runoff; 
sources  of  liquid  waste,  such  as  milking 
center  waste,  are  typically  handled 
separately.  In  a  liquid  or  slurry  system, 
the  manure  is  typically  mixed  with 
flushing  system  water  bom  lagoons;  the 
milking  center  effluent  is  usuadly  mixed 
in  with  the  animal  manure  in  the  lagoon 
or  in  the  manure  transfer  system  to  ease 
pumping.  Liquid  systems  are  usually 
favored  by  large  dairies  because  they 
have  lower  labor  cost  and  because  the 
dairies  tend  to  use  automatic  flushing 
systems. 

Methods  used  at  dairy  operations  to 
collect  waste  include  mechanical/trector 
scraper,  flushing  systems,  gutter 
cleaner/gravity  gutters,  and  slotted 
floors.  Manure  is  typically  stored  as  a 
slurry  or  liquid  in  a  waste  storage  pond 
or  in  structural  tanks.  Milking  house 
waste  and  contaminated  nmoff  must  be 
stored  as  liquid  in  a  waste  storage  pond 
or  structure.  One  common  practice  for 
the  treatment  of  waste  at  dairies 
includes  solids  separation.  Another 
common  practice  for  the  treatment  of" 
liquid  waste  at  dairies  includes 
anaerobic  lagoons.  The  transfer  of  dairy 
waste  depends  on  its  consistency:  liquid 
and  slurry  wastes  can  be  transferred 
through  open  channels,  pumps,  pipes, 
or  in  a  portable  tank;  solid  and  semi- 
solid waste  can  be  transferred  by 
mechanical  conveyance,  solid  manure 
spreaders,  or  by  being  pushed  down 
curbed  concrete  alleys.  The  majority  of 
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dairy  operations  dispose  of  their  waste 
through  land  apphcation.  The  amount 
of  crop  and  pastureland  available  for 
land  application  of  manure  varies  by 
operation. 

Additional  information  on  the  types 
of  farm  production  and  waste 
management  practices  is  provided  in  the 
Development  Dociunent. 

D.  Hog  Subcategory 

1.  General  Industry  Characteristics 

Hog  operations  that  raise  or  feed  hogs 
and  pigs  either  independently  or  on  a 
contract  basis  are  identified  imder 
NAICS  11221.  hog  and  pig  fanning  (SIC 
0213,  hogs). 

Hog  operations  may  be  categorized  by 
six  facility  types  based  on  the  life  stage 
of  the  animal  in  which  they  specialize: 

•  FaiTow-to-wean  operations  that 
breed  pigs  and  ship  10-  to  15-pound 
pigs  to  nursery  operations. 

•  FajTOwing-nursery  operations  that 
breed  pigs  and  ship  40-  to  60-pound 
"feeder"  pigs  to  growing-finishing 
operations. 

•  Nursery  operations  that  manage 
weaned  pigs  (more  than  10  to  15 
pounds)  and  ship  40-  to  60-poimd 
"feeder"  pigs  to  growing- finishinig 
operations. 

•  Growing-finishing  or  feeder-to- 
finish  operations  that  handle  40-  to  60- 
pound  pigs  and  "finish"  these  to  market 
weights  of  about  255  pounds. 

•  Farrow-to-finish  operations  that 
handle  all  stages  of  production  from 
breeding  through  finishing. 

•  Wean-to-finish  operations  that 
handle  all  stages  of  production,  except 
breeding,  from  weaning  (10-  to  15- 
pound  pigs)  through  finishing. 

Animal  feeding  operations  in  this 
sector  that  may  be  affected  by  today's 
proposed  regulations  include  facilities 
that  confine  animals.  Information  on  the 
types  of  facilities  in  this  sector  that  may 
be  covered  by  the  proposed  regulations 
is  provided  in  Section  VII. 

In  1997.  USDA  reports  that  there  were 
117,880  hog  operations  with  56.7 
million  market  and  breeding  hogs  (Table 
6-1).  Not  all  of  these  operations  would 
be  subject  to  the  proposed  regulations. 
As  shown  in  Table  6-2.  under  the  two- 
tier  structure.  EPA  estimates  that  there 
are  5,860  farrow-finish  feedlots 
(including  breeder  and  nursery 
operations)  and  2,690  grower-finish 
feedlots  with  more  than  1,250  head  (i.e., 
500  AU  equivalent).  Under  the  three-tier 
structure,  EPA  estimates  that  5,700 
farrow-finish  feedlots  (including  breeder 
and  nursery  operations)  and  2,650 
grower-finish  feedlots  with  more  than 
750  head  (i.e.,  300  AU  equivalent) 
would  meet  the  "risk-based"  conditions 


described  in  Section  VH  and  thus 
require  a  permit. 

Table  6-1  shows  that  the  majority  of 
hog  operations  (93  percent)  have  fewer 
than  1.250  head,  accounting  for  about 
one-third  of  overall  inventories.  Nearly 
half  the  inventories  are  concentrated 
among  the  3  percent  of  operations  with 
more  than  2,500  head.  Under  the  two- 
tier  structure  EPA  expects  that 
designation  of  hog  operations  with 
fewer  than  1,250  head  will  be  limited  to 
about  20  confinement  operations 
annually,  or  200  operations  over  a  10- 
year  time  period.  Under  the  three-tier 
structure.  EPA  expects  that  about  5  hog 
operations  with  fewer  than  750  head 
would  be  designated  annually,  or  50 
operations  over  a  10-year  time  period. 
EPA  expects  that  designated  facilities 
will  be  located  in  more  traditional 
farming  regions. 

Hog  production  is  concentrated 
among  the  top  five  producing  states, 
including  Iowa,  North  Carolina. 
Miimesota,  Illinois,  and  Nfissouri. 
Together  these  states  supply  60  percent 
of  annual  pork  supplies.  The  majority  of 
operations  are  located  in  the  Midwest; 
however,  the  Southeast  has  seen  rapid 
growth  in  hog  production  in  the  past 
decade.  Recent  growth  in  this  region  is 
due  to  increased  vertical  integration, 
proximity  to  growing  consumer  markets, 
and  the  mild  climate,  which  offers 
lower  energy  costs  and  improved  feed 
efficiency.  (Additional  data  on  these 
trends  are  provided  in  Section  IV.C). 

The  hog  sector  is  undergoing  rapid 
consolidation  and  becoming 
increasingly  specialized.  USDA  reports 
that  while  the  number  of  hog  operations 
dropped  by  nearly  two-thirds  between 
1982  and  1997  (frtim  329,800  to  109.800 
operations),  the  number  of  feeder  pigs 
sold  has  risen  from  20.0  million  to  35.0 
million  marketed  head  over  the  same 
period.  As  in  other  livestock  sectors, 
increasing  production  finm  fewer 
operations  is  attributable  to  expansion 
at  remaining  operations.  Data  from 
USDA  indicate  that  the  average  number 
of  hogs  per  facility  increased  from  170 
pigs  in  1982  to  560  pigs  in  1997. 
Increasing  production  is  also 
attributable  to  substantial  gains  in 
production  efficiency  and  more  rapid 
turnover,  which  has  allowed  hog 
farmers  to  produce  as  much  output  with 
fewer  animals. 

The  hog  sector  is  rapidly  evolving 
from  an  industry  of  small,  independent 
firms  linked  by  spot  markets  to  an 
industry  of  larger  firms  that  are 
specialized  and  vertically  coordinated 
through  production  contracting.  This  is 
particularly  true  of  large-scale  hog 
production  in  rapidly  growing  hog 
production  states  such  as  North 


Carolina.  Production  contracting  is  less 
common  in  the  Midwest  where 
coordination  efforts  are  more  \^ 

diversified. 

Information  from  USDA  on  animal 
ownership  at  U.S.  farms  provides  an 
indication  of  the  potential  degree  of 
processor  control  in  this  sector.  Data 
from  USDA  indicate  the  use  of 
production  contracts  accoimted  for  66 
percent  of  hog  production  in  the 
Southern  and  Mid-Atlantic  states  in 
1997,  especially  among  the  larger 
producers.  This  indicates  that  a  large 
share  of  hog  production  may  be  imder 
the  ownership  or  control  of  processing 
firms  that  are  affiliated  with  hog 
operations  in  this  region.  This  compares 
to  the  Midwest,  where  production 
contracting  accounted  for  18  percent  of 
hog  production.  Production  contracting 
in  the  hog  sector  differs  from  that  in  the 
beef  and  dairy  sectors  since  it  is 
becoming  increasingly  focused  on  the 
finishing  stage  of  production,  with  the 
farmer  ("grower")  entering  into  an 
agreement  with  a  meat  packing  or 
processing  firm  ("integrator"). 
Production  contracts  are  also  used 
between  two  independent  animal 
feeding  operations  to  raise  immature 
hogs. 

Businesses  that  contract  out  the 
growing  or  finishing  phase  of 
production  to  an  AFO  may  also  be 
affected  by  the  proposed  co-permitting 
requirements.  Affected  businesses  may 
include  other  animal  feeding  operations 
as  well  as  processing  sector  firms.  By 
NAICS  code,  meat  packing  plants  are 
classified  as  NAICS  311611,  animal 
slaughtering  (SIC  2011,  meat  packing 
plants).  The  Department  of  Commerce 
reports  that  there  were  a  total  of  1.393 
red  meat  slaughtering  facilities  that 
slaughter  hogs  as  well  as  other  animals, 
including  cattle  and  calves,  sheep,  and 
lamb.  Of  these.  Department  of 
Commerce's  1997  product  class 
specialization  identifies  83 
establishments  that  process  besh  and 
fit)zen  pork  and  11  establishments  that 
process  or  cure  pork.  These  data 
generally  account  for  larger  processing 
facilities  that  have  more  than  20 
employees.  EPA  believes  that  processing 
firms  that  may  be  affected  by  the 
proposed  co-permitting  requirements 
will  mostly  be  larger  facilities  that  have 
the  administrative  and  production 
capacity  to  take  advantage  of  various 
contract  mechanisms.  This  assumption 
is  supported  by  information  from  USDA  • 
that  indicates  that  production  contracts 
in  the  hog  sector  are  generally 
associaled.with  the  largest  producers 
and  processors.  Section  2  of  the 
Economic  Analysis  provides  additional 
information  on  the  basis  for  EPA's 
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estimate  of  potential  co-permittees.  EPA 
is  seeking  comment  on  this  assumption 
as  part  of  today's  notice  of  the  proposed 
rulemaking. 

Using  these  Department  of  Conunerce 
data.  EPA  estimates  that  94  companies 
engaged  in  pork  processing  may  be 
subject  to  the  proposed  co-permitting 
requirements.  This  estimate  does  not 
include  other  processors  under  NAICS 
311611.  including  sausage  makers  and 
facilities  that  "further  process"  hog 
hides  and  other  by-products  because 
these  operations  are  considered  to  be 
further  up  the  marketing  chain  and 
likely  do  not  contract  out  to  CAFOs. 

2.  Farm  Production  and  Waste 
Management  Practices 

Many  operations  continue  to  have  the 
traditional  full  range  of  pork  production 
phases  at  one  facility,  known  as  farrow- 
to-finish  operations.  More  frequentiy  at 
new  facilities,  operations  are  specialized 
and  linked  into  a  chain  of  production 
and  marketing.  The  evolution  in  farm 
structures  has  resulted  in  three  distinct 
production  systems  to  create  pork 
products:  (1)  farrow-to-finish;  (2) 
farrowing,  nursery,  and  grow-finish 
operations;  and  (3)  farrow-to-wean  and 
wean-finish  operations.  Most  nursery 
and  farrowing  operations,  as  well  as 
practically  all  large  operations  of  any 
type,  raise  pigs  in  pens  or  stalls  in 
enviroimientally  controlled  confinement 
housing.  These  houses  commonly  use 
slatted  floors  to  separate  manure  and 
wastes  from  the  animal.  Open  buildings 
with  or  without  outside  access  are 
relatively  imcommon  at  large 
operations,  but  can  be  used  in  all  phases 
of  pork  production.  Smaller  operations, 
particularly  in  the  Midwest,  may  utilize 
open  lots  or  pasture  to  raise  pigs. 

Hog  waste  includes  manure  and 
contaminated  runoff.  Most  confinement 
hog  operations  use  one  of  three  waste 
handling  systems:  flush  imder  slats,  pit 
recharge,  or  deep  imderhouse  pits. 
Flush  housing  uses  fi^sh  water  or 
recycled  lagoon  water  to  remove  manure 
from  sloi}ed  floor  gutters  or  shallow 
pits.  The  flushed  manure  is  stored  ^ 
lagoons  or  tanks  along  with  any 
precipitation  or  runoff  that  may  come 
into  contact  with  the  manxire.  Flushing 
occurs  several  times  a  day.  Pit  recharge 
aystems  are  shallow  pits  under  slatted 
floors  with  6  to  8  inches  of  pre-charge 
water.  The  liquid  manure  is  pumped  or 
gravity  fed  to  a  lagoon  approximately 
once  a  week.  Deep  pit  systems  start  with 
several  inches  of  water,  and  the  manure 
is  stored  under  the  house  until  it  is 
pum|>ed  out  for  field  application  on  the 
ordw  of  twice  a  year.  Most  large 
operations  have  90  to  365  days  storage, 
llie  deep  pit  system  uses  less  water. 


creating  a  slurry  that  has  higher  nutrient 
concentrations  than  the  liquid  manure 
systems.  Slurry  systems  are  more 
common  in  the  Midwest  and  the  cooler 
climates. 

Dry  manure  handling  systems  include 
those  used  at  open  buildings  and  lots. 
scraped  lots,  hoop  houses,  deep  bedded 
systems,  and  high  rise  hog  houses. 
These  systems  produce  a  more  solid 
manure  material  that  is  readily  handled 
with  a  tractor  or  front  end  loader.  The 
solids  are  stored  in  stacks  or  covered 
imtil  used  as  fertilizer.  In  some  cases, 
solids  are  composted. 

Storage  lagoons  are  used  to  provide 
anaerobic  bacterial  decomposition  of 
organic  materials.  When  only  the  top 
liquid  is  removed  for  irrigation  or  some 
other  use,  a  linuted  amount  of 
phosphorus-rich  sludge  accimnUates  in 
the  lagoon,  which  requires  periodic 
removal.  Vigorous  lagoon  mixing  with 
an  agitator  or  a  chopper  prior  to 
irrigation  is  sometimes  done  to 
minimize  the  sludge  accumulation.  In 
certain  climates,  a  settling  and 
evaporation  pond  is  used  to  remove 
solids,  which  are  dried  in  a  separate 
storage  area.  Some  lagoons  and  tanks  are 
covered  with  a  synthetic  material  that 
reduces  ammonia  volatilization.  Covers 
also  prevent  rainfall  from  entering  the 
system  and.  therefore,  reduce  disposal 
costs. 

Land  application  is  the  most  common 
form  of  utilization.  To  mitigate  odor 
problems  and  volatization  of  ammonia, 
liquid  waste  can  be  injected  below  the 
soil  surface.  Waste  may  also  be 
distributed  through  an  irrigation 
process.  Waste  management  systems  for 
hogs  often  incorporate  odor  control 
measures,  where  possible. 

Additional  information  on  the  types 
of  farm  production  and  waste 
management  practices  is  provided  in  the 
Development  Document. 

E.  Poultry  Subcategory 

1.  General  Industry  Characteristics 

Poultry  operations  can  be  classified 
into  three  individual  sectors  based  on 
the  type  of  commodity  in  which  they 
specialize.  These  sectors  include 
operations  that  breed  and/or  raise: 

•  Broilers  or  young  meat  chickens 
that  are  raised  to  a  live  weight  of  4  to 
4.5  pounds  and  other  meat-type 
chickens,  including  roasters  that  are 
raised  to  8  to  9  pounds.  Classification: 
NAICS  11232,  broilers  and  other  meat- 
type  chickens  (SIC  0251.  broiler,  fryer 
and  roaster  chickens). 

•  Turkeys  and  turkey  hens,  including 
whole  turkey  hens  that  range  from  8  to 
15  pounds  at  slaughter,  depending  on 
market,  and  also  turkey  "canners  and 


cut-ups"  that  range  from  22  to  40 
poimds.  Classification:  NAICS  11233, 
turkey  production  (SIC  0253,  turkey  and 
tiukey  eggs). 

•  Hens  that  lay  shell  eggs,  including 
eggs  that  are  sold  for  human 
consumption  and  eggs  that  are  produced 
for  hatching  purposes.  Classification: 
NAICS  11231.  Chicken  egg  production 
(SIC  0252.  chicken  eggs)  and  NAICS 
11234,  poultry  hatcheries  (SIC  0254, 
poultry  hatcheries). 

Animal  feeding  operations  in  this 
sector  that  may  be  affected  by  today's 
proposed  regulations  include  facilities 
that  confine  animals.  Information  on  the 
types  of  facilities  in  this  sector  that  may 
be  covered  by  the  proposed  regulations 
is  provided  in  Section  Vn. 

In  1997,  the  USDA  reports  that  there 
were  34,860  broiler  operations  that 
raised  a  total  of  1.9  billion  broilers 
during  the  year.  There  were  also  13,720 
turkey  operations  raising  a  total  112.8 
million  turkeys.  Operations  with  egg 
layers  and  pullets  totaled  75.170  with 
an  average  annual  inventory  of  393 
million  egg  layers  on-site.  (See  Table  6- 
1).  Not  all  of  these  operations  woidd  be 
subject  to  the  proposed  regulations. 

Under  the  two-tier  structure.  EPA 
estimates  that  there  are  9.780  broiler 
operations.  1 .280  turkey  operations  and 
1 .640  egg  laying  and  pullet  operations 
that  have  more  than  500  AU  (i.e., 
operations  with  more  than  50,000 
chickens  and  more  than  27,500  turkeys). 
Under  the  three-tier  structure,  EPA 
estimates  that  13,740  broiler  operations, 
2.060  turkey  operations  and  2.010  egg 
laying  operations  with  more  than  300 
AU  (i.e.,  operations  with  more  than 
30,000  chickens  and  more  than  16,500 
turkeys)  would  meet  the  "risk-based" 
conditions  described  in  Section  VII  and 
thus  require  a  permit. 

EPA  expects  few,  if  any,  poultry  AFOs 
with  fewer  than  500  AU  will  be  subject 
to  the  revised  requirements.  As  shown 
in  Table  6-1 .  most  poultry  operations 
have  fewer  than  500  AU.  Under  the  two- 
tier  structure.  EPA  exi>ects  that 
designation  of  broiler  operations  with 
fewer  than  50,000  chickens  will  be 
limited  to  two  broiler  and  two  egg 
operations  being  designated  annually,  at 
a  total  of  40  poultry  operations  over  a 
10-year  period.  EPA  expects  that  no 
turkey  operations  would  be  designated 
as  CAFOs  and  subject  to  the  proposed 
regulations.  EPA  expects  that  no 
confinement  poultry  operations  will  be 
designated  as  CAFCDs  under  the 
proposed  requirements  imder  the  three- 
tier  structure. 

Overall,  most  poultry  production  is 
concentrated  in  the  Southeast  and  in 
key  Midwestern  states.  As  in  the  pork 
sector,  the  Southeast  offers  advantages 
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such  as  lower  labor,  land,  and  energy 
costs:  proximity  to  end  markets;  and 
milder  weather,  which  contributes  to 
greater  feed  efficiency.  Nearly  60 
percent  of  all  broiler  production  is 
concentrated  among  the  top  five 
producing  states,  including  Georgia, 
Arkansas,  Alabama,  Mississippi,  and 
North  Carolina.  The  top  five  turkey 
producing  states  also  accoimt  for  about 
60  percent  of  all  turkeys  sold 
commercially.  These  include  North 
Carolina,  Minnesota,  Virginia,  Arkansas, 
and  California.  Missouri  and  Texas  are 
also  major  broiler  and  tiirkey  producing 
states.  The  top  five  states  for  egg 
production  account  for  more  than  40 
percent  of  all  egg  production,  including 
Ohio,  California,  Pennsylvania,  Indiana, 
and  Iowa.  Other  major  egg  producing 
states  include  Georgia,  Texas,  Arkansas, 
and  North  Carolina. 

The  number  of  operations  in  each  of 
the  poultry  sectors  has  been  declining 
while  production  has  continued  to  rise. 
USDA  reports  that  while  the  number  of 
both  turkey  and  broiler  operations 
decreased  by  about  10,000  operations 
between  1982  and  1997,  the  number  of 
animals  sold  for  slaughter  rose  nearly 
twofold:  the  number  of  broilers  sold 
rose  firom  3.5  billion  to  6.7  billion  and 
the  number  of  turkeys  sold  rose  from 
167.5  million  to  299.5  million.  During 
the  same  period,  the  number  of  egg 
operations  dropped  nearly  two-thirds 
(from  215,800  operations  in  1982), 
while  the  number  of  eggs  produced 
annually  has  increased  from  5.8  billion 
dozen  to  6.2  billion  dozen.  Increased 
production  from  fewer  operations  is  due 
to  expanded  production  from  the 
remaining  operations.  This  is 
attributable  to  increases  in  the  average 
nimiber  of  animals  raised  at  these 
operations  as  well  as  substantial  gains 
in  production  efficiency  and  more  rapid 
turnover,  which  has  allowed  operators 
to  produce  more  with  fewer  animals. 
Data  frt>m  USDA  indicate  that  average 
inventory  size  on  poultry  operations 
increased  twofold  on  broiler  operations 
and  rose  threefold  at  layer  and  turkey 
operations  between  1982  and  1997. 
(Additional  data  on  these  trends  are 
provided  in  Section  IV.C).  As  in  other 
sectors,  larger  operations  control  most 
animal  inventories  and  sales. 

The  poultry  industry  is  characterized 
by  increasing  integration  and 
coordination  between  the  animal 
production  facility  and  the  processing 
sector.  Vertical  integration  has 
pro^«ssed  to  the  point  where  large 
multifunction  producer-packer- 
processor-distributor  firms  are  the 
dominant  force  in  poultry  meat  and  egg 
production  and  marketing.  Coordination 
through  production  contracting  now 


dominates  the  poultry  industry.  Today's 
integrators  are  subsidiaries  of  feed 
companies,  independent  processors, 
cooperatives,  meat  packers,  or  retailers, 
or  affiliates  of  conglomerate 
corporations.  These  firms  may  own  and/ 
or  direct  the  entire  process  from  the 
production  of  hatching  eggs  to  the 
merchandising  of  ready-to-eat-sized 
poultry  portions  to  restaurants. 

Production  contracting  in  the  poultry 
sector  differs  from  that  in  the  other 
livestock  sectors  since  it  is  dominated 
by  near  vertical  integration  between  a 
firmer  ("grower")  and  a  processing  firm 
("integrator").  Information  from  USDA 
on  animal  ownership  at  U.S.  farms 
provides  an  indication  of  the  potential 
degree  of  processor  control  in  this 
sector.  Data  from  USDA  indicate 
production  contracting  accounted  for 
virtually  all  (98  percent)  of  U.S.  broiler 
production  in  1997.  This  indicates  that 
nearly  all  broiler  production  may  be 
imder  the  ownership  or  control  of 
processing  firms  that  are  affiliated  with 
broiler  operations.  Production 
contracting  accounts  for  a  relatively 
smaller  share  of  turkey  and  egg 
production,  accoimting  for  70  percent 
and  37  percent,  respectively. 

Businesses  that  contract  out  the 
growing  or  finishing  phase  of 
production  to  an  AFO  may  also  be 
affected  by  the  proposed  co-permitting 
requirements.  Affiacted  businesses  may 
include  other  animal  feeding  operations 
as  well  as  processing  sector  firms. 
Poultry  processing  ^cilities  are 
classified  under  NAICS  311615,  poultry 
processing,  and  NAICS  311999,  all  other 
miscellaneous  (SIC  2015,  poultry 
slaughtering  facilities).  The  Department 
of  Commerce  reports  that  there  were  a 
total  of  558  poultry  and  egg  slaughtering 
and  processing  fricilities  in  1997.  Of 
these,  Department  of  Commerce's  1997 
product  class  specialization  for  poultry 
identifies  212  establishments  that 
process  young  chickens,  15  that  process 
hens  or  fowl,  and  39  that  process 
turkeys  (rounded  to  the  nearest  ten). 
These  data  generally  account  for  larger 
processing  facilities  that  have  more  than 
20  employees.  EPA  believes  that 
processing  firms  that  may  be  affected  by 
the  proposed  co-permitting 
requirements  will  mostly  bis  larger 
facilities  that  have  the  administrative 
and  production  capacity  to  take 
advantage  of  various  contract 
mechanisms.  Section  2  of  the  Economic 
Analysis  provides  additional 
information  on  the  basis  for  EPA's 
estimate  of  potential  co-permittees.  EPA 
is  seeking  comment  on  this  assumption 
as  part  of  today's  notice  of  the  proposed 
rulemaking. 


Using  these  Department  of  Commerce 
data,  EPA  estimates  that  about  270 
companies  engaged  in  poultry 
slaughtering  may  be  subject  to  the 
proposed  co-permitting  requirements. 
This  estimate  does  not  include  egg 
processors  under  NAICS  311999 
because  these  operations  are  considered 
to  be  further  up  the  marketing  chain  and 
likely  do  not  contract  out  to  CAFOs. 

2.  Farm  Production  and  Waste 
Management  Practices 

There  are  two  types  of  basic  poultry 
confinement  fecilities — those  that  are 
used  to  raise  turkeys  and  broilers  for 
meat  and  those  that  are  used  to  house 
layers.  Broilers  and  young  tiirkeys  are 
grown  on  floors  on  beds  of  litter 
shavings,  sawdust,  or  peanut  hulls; 
layers  are  confined  to  cages.  Broilers  are 
reared  in  houses  where  an  absorbent 
bedding  material  such  as  wood  shavings 
or  peanut  hulls  are  placed  on  the  floor 
at  a  depth  of  several  inches.  Breeder 
houses  contain  additional  rows  of  slats 
for  birds  to  roost.  Broilers  may  also  be 
provided  supplementary  heat  during  the 
early  phases  of  growth.  Turkeys  as  well 
as  some  pullets  and  layers  are  produced 
in  a  similar  fashion.  Pullets  or  chickens 
that  are  not  yet  of  egg  laying  age  are 
raised  in  houses  on  litter,  or  in  cages. 
Most  commercial  layer  faciUties  employ 
cages  to  house  the  birds,  although 
smaller  laying  facilities  and  facilities 
dedicated  to  specialty  eggs  such  as 
brown  eggs  or  fne  range  eggs  may  use 
pastures  or  houses  witb  bedded  floors. 
Layer  cages  are  suspended  over  a 
bottom  story  in  a  h^-rise  house,  or 
over  a  belt  or  scrape  gutter.  The  gutter 
may  be  a  shallow  sloped  pit,  in  which . 
case  water  is  used  to  flush  the  wastes  to 
a  lagoon.  Flush  systems  are  more  likely 
to  be  found  at  smaller  facilities  in  the 
South. 

Poultry  waste  includes  manure, 
poultry  mortalities,  litter,  spilt  water, 
waste  feed,  egg  wash  water,  and  also 
flush  water  at  operations  with  liquid 
manure  systems.  Manure  bom  broiler, 
breeder,  some  pullet  operations,  and 
tiirkey  operations  is  allowed  to 
accimiulate  on  the  floor  where  it  is 
mixed  with  the  litter.  In  the  chicken 
houses,  litter  close  to  drinking  water 
access  forms  a  cake  that  is  removed 
between  flocks.  The  rest  of  the  litter 
pack  generally  has  low  moisture  content 
and  is  removed  every  6  months  to  2 
years,  or  between  flocks  to  prevent 
disease.  This  whole  house  clean-out 
may  also  require  storage,  depending  on 
the  time  of  year  it  occurs.  The  litter  is 
stored  in  temporary  field  stacks,  in 
covered  piles,  or  in  stacks  within  a 
roofed  facility  to  help  keep  it  dry. 
Commonly,  treatment  of  broiler  and 
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turkey  litter  includes  composting  which 
stabilizes  the  litter  into  a  relatively 
odorless  material  and  which  increases 
the  market  value  of  the  litter.  Proper 
composting  raises  the  temperature 
within  the  litter  such  that  pathogens  are 
reduced,  allowing  reuse  of  the  litter  in 
the  poultry  house. 

The  majority  of  egg  laying  operations 
also  use  dry  manure  handling.  Laying 
hens  are  kept  in  cages  and  the  manure 
drops  below  the  cages  in  both  dry  and 
liquid  manure  handling  systems.  Most 
of  the  dry  manure  laying  operations  are 
constructed  as  high  rise  houses  where 
the  birds  are  kept  on  the  second  floor 
and  the  manure  drops  to  the  first  floor 
sometimes  referred  to  as  the  pit. 
Ventilation  flows  through  the  house 
from  the  roof  down  over  the  birds  and 
-  into  the  pit  over  the  manure  before  it  is 
forced  out  through  the  sides  of  the 
house.  The  ventilation  drys  the  manure 
as  it  piles  up  into  cones.  Manure  can  be 
stored  in  high  rise  houses  for  up  to  a 
year  before  requiring  removal.  In  dry 
layer  houses  with  belts,  the  manure  that 
drops  below  the  cage  collects  on  belts 
and  is  transported  to  a  separate  covered 
storage  area.  Layer  houses  with  liquid 
systems  use  either  a  shallow  pit  or 
alleyway  located  beneath  the  cages  for 
flushing.  Flushed  wastes  are  pimiped  to 
a  lagoon. 

Because  of  the  large  number  of 
routine  mortalities  associated  with  large 
poultry  operations,  the  disposal  of  dead 
birds  is  occasionally  a  resource  concern. 
Poultry  facilities  must  have  adequate 
means  for  disposal  of  dead  birds  in  a 
sanitary  manner.  To  prevent  the  spread 
of  disease,  dead  birds  are  usually 
collected  daily.  Disposal  alternatives 
include  incineration,  rendering, 
composting,  and  in-ground  burial  or 
biuial  in  disposal  tanks.  Much  of  the 
waste  from  poultry  facilities  is  land 
applied. 

Additional  information  on  the  types 
of  farm  production  and  waste 


management  practices  is  provided  in  the 
Development  Document. 

Vn.  What  Changes  to  the  NPDES  CAFO 
Regulations  Are  Being  Proposed? 

A.  Summary  of  Proposed  NPDES 
Regulations 

EPA  is  co-proposing,  for  public 
comment,  two  alternative  ways  to 
structure  the  NPDES  regulation  for 
defining  which  AFOs  are  CAFOs.  Both 
structures  represent  significant 
improvements  to  the  existing  regulation 
and  offer  increased  environmental 
protection.  The  first  alternative  proposal 
is  a  "two-tier  structure,"  and  the  second 
is  a  "three-tier  structure."  Owners  or 
operators  of  all  facilities  that  are  defined 
as  CAFOs  in  today's  proposal,  under 
either  alternative,  would  be  required  to 
apply  for  an  NPDES  permit. 

m  the  first  co-proposed  alternative, 
EPA  is  proposing  to  replace  the  current 
three-tier  structure  in  40  CFR  122.23 
with  a  two-tier  structure.  See  proposed 
§  122.23(a)(3)  for  the  two-tier  structure, 
included  at  the  end  of  this  preamble.  All 
AFOs  with  500  or  more  animal  units 
would  be  defined  as  CAFOs,  and  those 
Math  fewer  than  500  animal  units  would 
be  CAFOs  only  if  they  are  designated  as 
such  by  EPA  or  the  State  NPDES  permit 
authority. 

In  the  second  co-proposed  alternative, 
EPA  is  proposing  to  retain  the  current 
three-tier  structure.  All  AFOs  with  1,000 
or  more  animal  imits  would  be  defined 
as  CAFOs,  and  those  with  less  than  300 
animals  units  would  be  CAFOs  only  if 
they  are  designated  by  EPA  or  the  State 
NPDES  permit  authority.  Those  with 
300  to  1 ,000  animal  units  would  be 
CAFOs  if  they  meet  one  or  more  of 
several  specific  conditions,  and  today's    . 
proposal  would  revise  the  existing 
conditions.  These  facilities  could  also 
be  designated  as  CAFOs  if  they  are 
found  to  be  significant  contributors  of 
pollutants  to  waters  of  the  United 
States.  Further,  all  AFOs  between  300 
and  1,000  animal  units  would  be 


required  to  certify  to  the  permit 
authority  that  they  do  not  meet  any  of 
the  conditions.  Those  facilities  unable 
to  certify  would  be  required  to  apply  for 
a  permit. 

These  regulatory  alternatives  are  two 
of  six  different  approaches  that  the 
Agency  considered.  Two  of  the 
approaches  are  also  being  seriously 
considered,  but  are  not  being  proposed 
in  today's  action  because  they  have  not 
been  fully  analyzed.  However,  EPA  is 
soliciting  public  comment  on  these  two 
alternatives.  One  of  the  alternatives  is  a 
two-tier  structuire,  similar  to  what  is 
being  proposed  today,  but  would 
establish  a  threshold  at  the  equivalent  of 
750  AU.  The  other  alternative  under 
consideration  is  a  three-tier  structiire, 
with  different  certification  and 
permitting  requirements  for  facilities  in 
the  300  AU  to  1,000  AU  tier.  These 
alternatives  are  described  in  more  detail 
in  Section  VII.B.5.  After  reviewing 
public  comment,  EPA  may  decide  to 
pursue  either  of  these  alternatives. 

In  addition,  EPA  considered  two  other 
alternative  approaches  that  are  not  being 
proposed.  One  would  retain  the  existing 
three-tier  structure  for  determining 
which  AFOs  are  CAFOs,  and  would 
retain  the  existing  conditions  for 
detemlining  which  of  the  middle  tier 
facilities  are  CAFOs  while  incorporating 
all  other  proposed  changes  to  the  CAFO 
regulations  (e.g.,  the  definition  of  CAFO, 
the  duty  to  apply,  etc.).  The  sixth 
approach  that  was  not  proposed  which 
is  similar  to  today's  second  alternative 
proposal,  would  retain  the  three-tiered 
structure  and  would  revise  the 
conditions  for  determining  which  of  the 
middle  tier  facilities  are  CAFOs  in  the 
same  manner  as  today's  proposal.  In 
contrast  with  today's  proposal,  it  would 
not  require  all  AFOs  in  the  middle  tier 
to  certify  they  are  not  CAFOs. 

EPA  is  soliciting  comment  on  all  six 
scenarios  for  structiuing  how  to 
determine  which  facilities  are  CAFOs. 


Table  7-i. — Proposed  Revision  to  the  Structure  of  the  CAFO  Regulation 


Proposed  revision 

Historical  Record 

Two-Tier  Structure 

Three-Tier  Structure 

Comparative  Analysis  

Alternative  Scenarios  Considered  Ixjt  not  Proposed 


Section 


B.1 
B2 
BJ 
8.4 
B^ 


Besides  changing  the  structure  of  the 
regulation,  under  both  of  today's 
proposals,  EPA  is  also  proposing 
changes  to  clarify,  simplify,  and 
strengthen  the  NPDES  regulation, 
including  to:  clarify  the  definition  of  an 


AFO;  discontinue  the  use  of  the  term 
"animal  imit"  and  eliminate  the  mixed 
animal  type  multiplier  when  calculating 
nimibers  of  animals;  eliminate  the  25- 
year,  24-hour  storm  permit  exemption; 
and  impose  a  clearer  and  more  broad 


dufy  to  apply  for  a  permit  on  all 
operations  defined  or  designated  as  a 
CAFO. 

EPA  is  also  proposing  several  changes 
that  determine  whether  a  facilify  is  an 
AFO  or  whether  it  is  a  CAFO  and 
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therefore  must  apply  for  an  NPDES 
permit  on  that  basis.  Specifically,  EPA 
is  proposing  to  formally  define  a  CAFO 
to:  include  both  the  animal  production 
area  and  the  land  application  area; 
broaden  coverage  in  the  poultry  sector 
to  include  all  chicken  operations,  both 
wet  and  dry;  add  coverage  for  stand- 
alone immature  swine  and  heifer 
operations;  lower  the  NPDES  threshold 
that  defines  which  facilities  are  CAFOs 
for  other  animal  sectors,  including 
horses,  sheep,  lambs  and  ducks;  and 
require  fecilities  that  are  no  longer 
active  CAFOs  to  remain  permitted  until 
their  manure  and  storage  facilities  are 


properly  closed  and  they  have  no 
potential  to  discharge  CAFO  manure  or 
wastewater.  This  section  also  discusses 
the  concept  of  "direct  hydrologic 
connection"  between  groimd  water  and 
surface  water  and  its  application  to 
CAFOs.  Considerations  for  providing 
regtdatory  relief  to  small  businesses  are 
also  discussed. 

EPA  is  also  proposing  changes  that 
clarify  the  scope  of  NPDES  regulation  of 
CAFO  manure  and  process  wastewater. 
Today's  proposal  modifies  the  criteria 
for  designation  of  AFOs  as  CAFOs  on  a 
case-by-case  basis  and  explicitly 
describes  EPA's  authority  to  designate 
facilities  as  CAFOs  in  States  with 


approved  NPDES  programs.  EPA  is  also 
proposing  that  the  permit  authority 
must  require  entities  that  have 
"substantial  operational  control"  over  a 
CAFO  to  be  co-permitted,  and  is 
requesting  comment  on  an  option  for 
States  to  waive  this  requirement  if  they 
provide  another  means  of  ensuring  that 
excess  manure  transported  from  CAFOs 
to  off-site  recipients  is  properly  land 
applied.  EPA  also  is  clarifying  Clean 
Water  Act  requirements  concerning 
point  source  discharges  at  non-CAFOs. 

These  changes  are  summarized  in 
Table  7-2  and  described  in  the  noted 
sections. 


Table  7-2.— Proposed  Revisions  for  Defining  CAFOs  Other  Point  Sources 


Proposed  revision 

Clarify  the  vegetation  language  in  ttie  definition  of  an  AFO  

Discontinue  use  of  the  term  animal  unit  

Eliminate  tt>e  mixed  animal  type  multiplier  

Remove  the  25-year,  24-hour  storm  event  exemption  from  ttie  definition  of  a  CAFO 

Clarify  the  duty  to  apply,  that  eill  CAFOs  must  apply  for  an  NPDES  permit 

Definition  of  a  CAFO  includes  tx>th  production  area  and  land  application  area 

Include  dry  poultry  operations i.. 

Include  starid-alone  immature  swine  and  heifer  operations 

Coverage  of  otfier  sectors  besides  t)eef,  dairy,  swine  and  poultry  

Require  facilities  that  are  no  longer  CAFOs  to  remain  permitted  until  proper  closure 

Applicability  of  direct  hydrological  connection  to  surface  water  

Regulatory  relief  for  small  t)usinesses 

Designation  criteria  

Designation  of  CAFOs  t)y  EPA  in  States  with  NPDES  authorized  programs 

Co-permitting  of  entities  that  exert  sut)stantiai  operational  control  over  a  CAFO 

Point  source  discharges  at  AFOs  that  are  not  CAFOs  


Section 


C.I 

C.2.a 

C.2.b 

C.2.C 

C.2.d 

C.2.e 

C.2.f 

C.2.g 

C.2.h 

C.2.i 

C.2.J 

C.2.k 

C.3 

C.4 

C.5 

C.6 


We  also  extensively  discuss  matters 
associated  with  the  land  application  of 
CAFO-generated  manure  and 
wastewater,  including  how  the 
agricultural  storm  water  exemption 
applies  to  the  application  of  CAFO- 
generated  manure  both  on  land  imder 
the  control  of  the  CAFO  operator  and 
ofi^-site.  EPA  is  proposing  to  require 
CAFO  owners  or  operators  to  land  apply 


manure  in  accordance  with  proper 
agricultural  practices,  as  defined  in 
today's  regulation.  EPA  is  also  co- 
proposing  two  different  means  of 
addressing  the  off-site  transfer  of  CAFO- 
. generated  manure.  In  one  proposal, 
CAFO  owners  or  operators  would  be 
allowed  to  transfer  manure  off-site  only 
to  recipients  who  certify  to  land  apply 
according  to  proper  agricultural 


practices;  to  maintain  records  of  all  off- 
site  transfers;  and  to  provide  adequate 
information  to  off-site  maniue  recipients 
to  facilitate  proper  application. 
Alternately,  the  certification  would  not 
be  required,  and  CAFOs  owners  or 
operators  would  simply  be  required  to 
maintain  records  and  provide  the 
required  information  to  recipients.  See 
Table  7-3  for  references. 


Table  7-3.— Land  Application  of  CAFO-Generated  Manure  and  Wastewater 


Proposed  revision 

Why  is  EPA  Regulating  Land  Application  of  CAFO  Waste?  

How  is  EPA  Interpreting  the  Agricultural  Stonn  Water  Exemption  with  Respect  to  Land  Application  of  CAFO-generated  Manure? 

How  Is  EPA  Proposing  to  Regulate  Discharges  from  Land  Application  of  CAFO-generated  Manure  by  CAFOs?  

How  is  EPA  Proposing  to  Regulate  Land  Application  of  Manure  and  Wastewater  by  non-CAFOs? 


Section 


D.1 
D.2 
D.3 
D.3 


EPA  is  proposing  several  revisions  to 
requirements  contained  in  CAFO 
permits.  The  requirement  that  CAFO 
owners  or  operators  develop  and 
implement  a  "Permit  Nutrient  Plan,"  or 
"PNP,"  is  discussed  extensively, 
including  clarifying  that  a  PNP  is  the 
EPA-enf orceable  subset  of  a 


Comprehensive  Nutrient  Management 
Plan,  or  "CNMP." 

EPA  is  also  proposing  to  apply 
revised  Effluent  Limitation  Guidelines 
and  standards  (and  hereafter  referred  to 
as  effluent  guidelines  or  ELG)  to  beef, 
dairy,  swine,  poultry  and  veal 
operations  that  are  CAFOs  by  definition 
in  either  of  the  two  proposed  structures. 


or  that  have  300  AU  to  1 ,000  AU  in  the 
three-tier  structure  and  are  designated. 
NPDES  permits  issued  to  small 
operations  that  are  CAFOs  by 
designation  (those  vdth  fewer  than  500 
AU  in  the  two  tier  structure,  and  those 
with  fewer  than  300  AU  in  the  three  tier 
structure)  would  continue  to  be  based 
on  Best  Professional  Judgment  (BPJ)  of 
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the  permit  authority.  Similarly,  CAFOs 
in  other  sectors  (i.e.,  horse,  sheep, 
lambs,  and  ducks)  that  have  greater  than 
1 ,000  AU  will  continue  to  be  subject  to 
the  existing  effluent  guidelines  and 
standards  (as  they  are  in  the  existing 
regulation),  while  those  with  1,000  AU 
or  fewer  would  be  issued  permits  based 
on  BPJ,  as  today's  proposed  effluent 
guidelines  does  not  include  revisions  to 
sectors  other  than  beef,  dairy,  swine, 
poultry  and  veal. 

Today's  NPDES  proposal  includes 
monitoring,  reporting  and  record 
keeping  requirements  that  are  consistent 
with  those  required  by  today's  proposed 
effluent  guidelines  (discussed  in  section 
VIII).  In  addition,  EPA  is  proposing  to 
require  all  individual  permit  applicants, 
as  well  as  new  facilities  applying  for 
coverage  under  general  NPDES  permits, 
to  submit  a  copy  of  the  cover  sheed  and 
Executive  Summary  of  their  draft  Permit 
Nutrient  Plan  (PNP)  to  the  permit 
authority  along  with  the  permit 


application  or  Notice  of  Intent  (NOI). 
EPA  is  proposing  to  require  all  CAFOs 
to  submit  a  notification  to  the  permit 
authority,  within  three  months  of 
obtaining  permit  coverage,  that  their 
Permit  Nutrient  Plans  (PNPs)  have  been 
developed,  along  with  a  fact  sheet 
summarizing  the  PNP.  Further,  EPA  is 
proposing  to  require  permittees  to 
submit  a  notification  to  the  permit 
authority  whenever  the  PNP  has  been 
modified. 

EPA  is  also  proposing  to  require  that 
the  permit  authority  include  certain 
conditions  in  its  general  and  individual 
permits  that  specify:  (1)  Requirements 
for  land  application  of  manure  and 
wastewater,  including  methods  for 
developing  the  allowable  manure 
application  rate;  (2)  restrictions  on 
timing  of  land  application  if  determined 
to  be  necessary,  including  restrictions 
with  regard  to  frozen,  saturated  or  snow 
covered  groimd;  (3)  requirements  for  the 
facility  to  be  permitted  until  manure 


storage  facilities  are  properly  closed  and 
therefore  the  facilify  has  no  potential  to 
discharge;  (4)  conditions  for  facilities  in 
certain  types  of  topographical  regions  to 
prevent  discharges  to  groiuid  water  with 
a  direct  hydrological  coimection  to 
surface  water;  and  (5)  under  one  co- 
proposed  option,  requirements  that  the 
CAFO  owner  or  operator  obtain  a  signed 
certification  from  off-site  recipients  of 
more  than  twelve  tons  annually,  that 
maniu-e  will  be  lemd  applied  according 
to  proper  agricultvu-al  practices  (co- 
proposed  with  omitting  such  a 
requirement).  Comments  are  also 
requested  on  whether  EPA  should 
include  erosion  controls  in  the  NPDES 
permit,  and  whether  EPA  should 
establish  an  additional  design  standard 
that  would  address  chronic  rainfall. 
Table  7-4  summarizes  the  proposed 
revisions  that  address  minimum  permit 
conditions,  as  well  as  issues  for  which 
comment  are  being  sought. 


Table  7-4. — Proposed  Revisions  for  Permit  Requirements 


Proposed  revision 

Permit  Nutrient  Plan 

Effluent  Limitations 

Monitoring  and  reporting  

Record  keeping  , 

Special  Conditions  and  Standard  Conditions  

Determining  allowable  manure  application  rate  

Timing  of  land  application  of  manure  

Maintaining  permit  until  proper  closure  

Discharge  to  ground  water  with  a  direct  hydrological  connection  to  surface  water .... 

Obtain  certification  from  off-site  recipients  of  manure  of  appropriate  land  application 

Erosion  control  

Solicitation  of  comment  on  defining  chronic  rainfall  


Section 


E.I 

E.2 

E.3 

E.4 

E.5 

E.5.a 

E.5.b 

E.5.C 

E.S.d 

E.S.e 

E.5.f 

E.S.g 


Finally,  EPA  is  proposing  to  amend 
certain  aspects  of  the  general  and 
individual  permit  process  to  improve 
public  access  and  public  involvement  in 
permitting  CAFOs.  While  the  NPDES 
regulations  already  provide  a  process  for 
public  involvement  in  issuing 
individual  NPDES  permits,  today  EPA  is 
proposing  to  require  the  permit 
authority  to  issue  quarterly  public 
notices  of  all  Notices  of  Intent  (NOIs) 
received  for  coverage  under  general 
NPDES  permits  for  CAFOs,  as  well  as  of 
notices  from  CAFOs  that  their  Permit 
Nutrient  Plans  have  been  developed  or 


amended.  Today's  proposal  discusses 
public  availability  of  NOIs,  Permit 
Nutrient  Plans  and  PNP  notifications. 
EPA  is  proposing  severed  new  criteria 
for  which  CAFOs  may  be  ineligible  for 
general  permits,  and  would  require  the 
permit  authorify  to  conduct  a  public 
process  for  determining,  in  light  of  those 
criteria,  when  individual  permits  would 
be  required. 

Owners  or  operators  of  all  facilities 
that  are  defined  as  CAFOs  in  today's 
proposed  regulation  would  be  required 
to  apply  for  an  NPDES  permit.  However, 
EPA  also  is  proposing  that  they  may. 


instead,  seek  to  obtain  fixim  the  permit 
authorify  a  determination  of  "no 
potential  to  discharge"  in  lieu  of 
submitting  a  permit  application.  (EPA 
notes  that,  because  of  the  stringency  of 
demonstrating  that  a  facilify  has  no 
potential  to  discharge,  EPA  expects  that 
few  facilities  will  receive  such 
determinations.)  Finally,  EPA  is 
proposing  to  amend  the  CAFO 
individual  permit  application 
requirements  and  corresponding  Form 
2B.  See  Table  7-5. 


Table  7-5.— Proposed  Revisions  to  Permit  Process 


Proposed  revision 

General  Permit  and  NOI  provisions 

Individual  permits  

Requests  not  to  have  a  permit  issued  by  demonstrating  "no  potential  to  discharge* 
Amendments  to  NPDES  Permit  Application  For  CAFOs  Fom  2B  


Section 


F.1 
F.2 
F.3 
F.4 
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B.  What  Size  AFOs  Would  be 
Considered  CAFOs? 

EPA  is  proposing  two  alternative 
structures  for  establishing  which  AFOs 
would  be  regulated  as  CAFOs.  Each 
proposal  reflects  the  Agency's  efforts  to 
balance  the  goals  of  ease  of 
implementation  and  effectively 
addressing  the  sources  of  water  quality 
impairments.  The  two-tier  structure  is 
designed  to  give  both  regulators  and 
animal  feeding  facility  operators  a  clear, 
straightforward  means  of  determining 
whether  or  not  an  NPDES  permit  is 
required  for  a  facility.  On  the  other 
hand,  the  three-tier  structure,  while  less 
straightforward  in  determining  which 
facilities  are  required  to  have  NPDES 
permits,  may  allow  the  permit  authority 
to  focus  its  permitting  resources  on 
facilities  which  are  more  likely  to  be 
significant  sources  of  water  quality 
impairments.  The  Agency  believes  both 
the  two-tier  and  three-tier  approaches 
are  reasonable  and  is  requesting 
comment  on  how  best  to  strike  a  balance 
between  simplicity  and  flexibility  while 
achieving  the  goals  of  the  Clean  Water 
Act.  EPA  may  decide  to  choose  either  or 
both  alternatives  in  the  final  rule,  and 
requests  comments  on  both.  EPA  is  also 
requesting  comment  on  a  variation  of 
the  two-tier  structure  and  a  variation  of 
the  three-tier  structure  and,  after 
considering  public  comment,  may 
decide  to  pursue  either  or  bath  of  these 
variations  for  the  final  rule. 

EPA  is  not  proposing  to  define  animal 
types  on  the  basis  of  age,  size  or  species 
in  order  to  avoid  complicating  the 
implementation  of  this  proposal. 
Throughout  today's  preamble,  each  of 
the  subcategories,  under  today's 
proposed  effluent  guidelines,  is 
described  as  follows: 

•  "Cattle,  excluding  mature  dairy  or 
veal"  (referred  in  today's  preamble  as 
the  beef  sector)  includes  any  age  animal 
confined  at  a  beef  operation,  including 
heifers  when  confined  apart  from  the 
dairy.  This  subcategory  also  includes 
stand-alone  heifer  operations,  also 
referred  to  as  heifer  operations. 

•  "Mature  dairy  cattle"  (referred  in 
today's  preamble  as  the  dairy  sector) 
indicates  that  only  the  mature  cows, 
whether  milking  or  dry,  are  counted  to 
identify  whether  the  dairy  is  a  CAFO. 

•  "Veal"  is  distinguished  by  the  type 
of  operation.  Veal  cattle  are  confined 
and  manure  is  managed  differently  than 
beef  cattle.  EPA  is  not  proposing  to 
define  veal  by  size  or  age.  Note  that  the 
current  regulation  includes  veal  under 
the  beef  subcategory,  but  in  today's 
proposal  a  new  veal  subcategory  would 
be  established. 


•  "Swine  weighing  over  25  kilograms 
or  55  pounds"  also  indicates  that  only 
mature  swine  are  counted  to  determine 
whether  the  facility  is  a  CAFO.  Once 
defined  as  a  CAFO,  all  animals  in 
confinement  at  the  facility  would  be 
subject  to  the  proposed  requirements. 

•  "Immature  Swine  weighing  less 
than  25  kilograms  or  25  poimds" 
indicates  that  immature  swine  are 
counted  only  when  confined  at  a  stand- 
alone nursery.  Today's  preamble  uses 
the  terms  "swine  sector"  to  indicate 
both  mature  and  immatiu«  swine,  but 
permit  provisions  are  separately  applied 
to  them. 

•  "Chicken"  and  "Turkeys"  are  listed 
as  separate  subcategories  and  are 
counted  separately  in  order  to 
determine  whether  the  facility  is  a 
CAFO.  However,  they  are  subject  to  the 
same  effluent  limitations,  and  are 
collectively  referred  to  as  the  "poultry 
sector." 

•  "Ducks,"  "Horses,"  and  "Sheep  or 
Lambs"  are  separate  subcategories 
under  the  existing  NPDES  and  effluent 
limitation  regulations.  Part  412  effluent 
limitations  are  not  being  revised  in 
today's  proposal;  however,  some  of  the 
proposed  revisions  to  the  NPDES 
program  will  affect  these  subcategories. 

1.  Historical  Record 

In  1973,  when  EPA  proposed 
regulations  for  CAFOs,  the  Agency 
determined  the  thresholds  above  which 
AFOs  woidd  be  subject  to  NPDES 
permitting  requirements  "on  the  basis  of 
information  and  statistics  received, 
pollution  potential,  and  administrative 
manageability."  38  FR  10961, 10961 
(May  3, 1973).  hi  1975,  the  Agency,  after 
litigation,  again  proposed  regulations  for 
CAFOs  which  established  a  threshold 
number  of  animals  above  which  an  AFO 
would  be  determined  to  be  a  CAFO.  40 
FR  54182  (Nov.  20, 1975).  The  Agency 
noted  that  it  might  be  possible  to 
establish  a  precise  regulatory  formula  to 
determine  which  AFOs  are  CAFO  point 
sources  based  on  factors  such  as  the 
proximity  of  the  operation  to  surface 
waters,  the  numbers  and  types  of 
animals  confined,  the  slope  of  the  land, 
and  other  factors  relative  to  the 
likelihood  or  fiwjuency  of  discharge  of 
pollutants  into  navigable  waters.  40  FR 
at  54183. 

The  Agency  decided,  however,  that 
even  if  such  a  formula  could  be 
constructed,  it  would  be  so  complex 
that  both  permitting  authorities  and 
feedlot  operators  would  find  it  difficult 
to  apply.  Then,  as  now,  EPA  concluded 
that  the  clearest  and  most  efficient 
means  of  regulating  concentrated  animal 
feeding  operations  was  to  establish  a 
definitive  threshold  number  of  confined 


animals  above  which  a  facility  is 
defined  as  a  CAFO,  below  which  a 
permitting  authority  could  designate  a 
facility  as  a  CAFO,  after  consideration  of 
the  various  relevant  factors.  The 
threshold  niunbers  initially  established 
by  the  Agency  were  based  generally  on 
a  statement  by  Senator  Muskie  when  the 
Clean  Water  Act  was  enacted.  Senator 
Muskie,  floor  manager  of  the  legislation, 
stated  that:  "Guidance  with  respect  to 
the  identification  of  'point  sources'  and 
'nonpoint  sources,'  especially  with 
respect  to  agricultiire,  will  be  provided 
in  regxilations  and  guidelines  of  the 
Administrator."  2  Legislative  History  of 
the  Water  Pollution  Control  Act 
Amendments  of  1972  at  1299,  93d  Cong, 
1st  Sess.  (January  1973).  Senator  Muskie 
then  identified  the  existing  policy  with 
respect  to  identification  of  agricultiu^l 
point  sources  was  generally  that  "runoff 
from  confined  livestock  and  poultry 
operations  are  not  considered  a  'point 
source'  luiless  the  following 
concentrations  of  animals  are  exceeded: 
1000  beef  cattle;  700  dairy  cows; 
290.000  broiler  chickens;  180,000  laying 
hens;  55,000  turkeys;  4,500  slaughter 
hogs;  35,000  feeder  pigs;  12,000  sheep 
or  lambs;  145.000  ducks."  Id.  In  the 
final  rule,  the  Agency  and  commenters 
agreed  that  while  Senator  Muskie's 
statement  provided  useful  general 
guidance,  particularly  in  support  of  the 
idea  of  defining  CAFOs  based  on 
specified  numbers  of  animals  present,  it 
was  not  a  definitive  statement  of  the 
criteria  for  defining  a  CAFO.  41  FR 
11458  (Mar.  18,  1976).  The  Agency, 
thus,  looked  to  data  with  respect  to  both 
the  amount  of  manure  generated  by 
facilities  above  the  threshold  and  Uie 
niunber  of  facilities  captured  by  the 
regulation. 

EPA  has  again  looked  to  those  factors 
and,  with  25  years  of  regulatory 
experience,  focused  particularly  on  the 
amount  of  manure  captuted  by  the 
threshold,  ease  of  implementation  for 
both  regulators  and  the  regulated 
community,  as  well  as  on  matters  of 
administrative  convenience  and 
manageability  of  the  permitting 
program.  Based  on  these  considerations, 
EPA  is  proposing  two  alternative 
structiwes.  EPA  notes  that  the  NPDES 
threshold  is  generally  synchronized 
with  the  effluent  guidelines 
applicability  threshold,  and  information 
on  the  cost  per  pound  of  pollutants 
removed,  and  affbrdability  of  the 
various  options  is  available  in  Section 
X. 

2.  Two-Tier  Structure 

The  first  alternative  that  EPA  is 
proposing  is  a  two-tier  structiue  that 
establishes  which  operations  are 
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defined  as  CAFOs  based  on  size  alone. 
See  proposed  §  122.23(a)(3).  In  this 
alternative,  EPA  is  proposing  that  the 
threshold  for  defining  operations  as 
CAFOs  be  equivalent  to  500  animal 
units  (AU).  All  operations  with  500  or 
more  animal  units  would  be  defined  as 
CAFOs  (§  122.23(a)(3)(i)).  Operations 
vdth  fewer  than  500  animal  units  would 
be  CAFOs  only  if  designated  by  EPA  or 
the  State  permit  authority 
(§  122.23(a)(3)(u)).  Table  7-6  describes 
the  number  of  animals  that  are 


equivalent  to  the  proposed  500  AU 
threshold,  as  well  as  three  other  two-tier 
thresholds  that  are  discussed  in  this 
section. 

The  proposed  two-tier  structure 
would  eliminate  the  300  AU  to  1,000 
AU  tier  of  the  existing  regulation,  under 
which  facilities  were  either  defined  as  a 
CAFO  if  they  met  certain  conditions  or 
were  subject  to  designation  on  a  case- 
by-case  basis  by  the  permit  authority 
according  to  the  criteria  in  the 
regulations.  EPA  is  proposing  to 


eliminate  this  middle  category  primarily 
because  it  has  resulted  in  general 
confusion  about  which  facilities  should 
be  covered  by  an  NPDES  permit,  which, 
in  tiun,  has  led  to  few  facilities  being 
permitted  under  the  existing  regulation. 
The  two-tier  structure  offers  simplicity 
and  clarity  for  the  regulated  community 
and  enforcement  authorities  for 
knowing  when  a  facility  is  a  CAFO  and 
when  it  is  not,  thereby  improving  both 
compliance  and  enforcement. 


Table  7-6.— ^4uMBER  of  Animals  Covered  by  Alternative  Two-Tier  Approaches 


Animal  type 


Cattle  and  Heifers  .....'. „ 

Veal  ...., „ „ 

Mature  Dairy  Cattle „ 

Swine  weighing  over  25  kilograms — or  55  pounds  

Immature  Swine  weighing  less  than  25  kilograms,  or  55  pounds 

Chickens  

Turkeys  , 

Ducks 

Horses „ 

Sheep  or  Lambs  

I ° 


Number  of  animals  equivalent  to: 

300  AU 

500  AU 

750  AU 

1,000  AU 

300 

500 

750 

1,000 

300 

500 

750 

1,000 

200 

350 

525 

700 

750 

1,250 

1,875 

2,500 

3,000 

5,000 

7.500 

10.000 

30,000 

50.000 

75.000 

100.000 

16,500 

27,500 

41.250 

55.000 

1,500 

2,500 

3.750 

5.000 

150 

250 

375 

500 

3,000 

5,000 

7,500 

10.000 

Operations  with  fewer  animals  than 
the  number  listed  for  the  selected 
threshold  in  Table  7-6  would  only 
become  CAFOs  through  case-by-case 
designation. 

In  order  to  determine  the  appropriate 
threshold  for  this  two-tier  approach, 
EPA  analyzed  information  on  numbers 
of  operations,  including  percent  of 
manure  generated,  potential  to  reduce 
nutrient  loadings,  and  administrative 
burden.  EPA  considered  current 
industry  trends  and  production 
practices,  including  the  trend  toward 
fewer  numbers  of  AFX)s,  and  toward 
larger  facilities  that  tend  to  be  more 
specialized  and  industrialized  in 
practice,  as  compared  to  more 
traditional  agricultural  operations.  EPA 
also  considered  other  thresholds, 
including  300  AU,  750  AU,  or  retaining 
the  existing  1,000  AU  threshold.  After 
considering  each  of  these  alternatives, 
EPA  is  proposing  500  AU  as  the 
appropriate  threshold  for  a  two-tier 
structure,  but  is  also  requesting 
comment  on  a  threshold  of  750  AU. 

EPA  is  proposing  500  AU  as  the 
appropriate  threshold  for  a  two-tier 
structure  because  it  regulates  larger 
operations  and  exempts  more 
traditional — and  oftentimes  more 
sustainable — farm  production  systems 
where  farm  operators  grow  both 
livestock  and  crops  and  land  apply 
manure  nutrients.  Consistent  with  the 
objectives  under  the  USDA-EPA 
Unified  National  Strategy  for  Animal 


Feeding  Operations  (March  9, 1999),  the 
proposed  regulations  cover  more  of  the 
largest  operations  since  these  pose  the 
greatest  potential  risk  to  water  quality 
and  public  health,  given  the  sheer 
voliune  of  maniu«  generated  at  these 
operations.  Larger  operations  that 
handle  larger  herds  or  flocks  often  do 
not  have  an  adequate  land  base  for 
manure  disposal  through  land 
appUcation.  As  a  result,  large  facilities 
need  to  store  large  volumes  of  maniue 
and  wastewater,  which  have  the 
potential,  if  not  properly  handled,  to 
cause  significant  water  quality  impacts. 
By  comparison,  smaller  farms  manage 
fewer  animals  and  tend  to  concentrate 
less  manure  nutrients  at  a  single  farming 
location.  Smaller  farms  tend  to  be  less 
specialized  and  are  more  diversified, 
engaging  in  both  animal  and  crop 
production.  These  farms  often  have 
sufficient  cropland  and  fertilizer  needs 
to  appropriately  land  apply  maniu« 
nutrients  generated  at  a  farm's  livestock 
or  poultry  business.  More  information 
on  the  characteristics  of  larger-scale 
animal  production  practices  is  provided 
in  sections  IV  and  VI  of  this  document, 
as  well  as  noted  in  the  analysis  of 
impacts  to  small  businesses  (section 
X.I). 

EPA  is  proposing  the  500  AU 
threshold  because  operations  of  this  size 
accoimt  for  the  majority  of  all  maniu« 
and  manure  nutrients  produced 
annually.  The  proposed  two-tier 
structure  would  cover  an  estimated 


25,540  animal  production  operations,  or 
approximately  seven  percent  of  all 
operations,  which  accoimt  for  64 
percent  of  all  AFO  manure  generated 
annually.  The  USDA-EPA  Unified 
National  Strategy  had  a  goal  of 
regulating  roughly  five  percent  of  all 
operations. 

EPA  is  specifically  seeking  comment 
on  an  alternative  threshold  of  750  AU, 
which  would  encompass  five  percent  of 
AFOs.  There  are  an  estimated  19,100 
operations  with  750  AU  or  more  (13,000 
of  which  have  more  than  1,000  AU).  and 
account  for  58  percent  of  all  manure  and 
manure  nutrients  produced  annually  by 
AFOs.  Regulating  five  percent  of  AFOs 
may  be  viewed  by  some  as  being 
consistent  with  the  USDA-EPA  Unified 
National  Strategy. 

A  750  AU  threshold  has  the  benefits 
cited  for  the  500  AU  threshold.  The  two- 
tier  struct\ire  is  simple  and  clear,  and  it 
would  focus  regulation  on  even  larger 
operations,  thereby  relieving  smaller 
operations  from  the  burden  of  being 
automatically  regulated,  and  moderating 
the  administrative  biu'den  to  permit 
authorities.  Permit  authorities  could  use 
state  programs  to  focus  on  operations 
below  750  AU,  and  could  use  the 
designation  process  as  needed. 

In  some  sectors,  a  750  AU  threshold 
may  not  be  sufficiently  protective  of  the 
environment.  For  example,  in  the 
Pacific  Northwest,  dairies  tend  to  be 
smaller,  but  also  tend  to  be  a  significant 
concern.  In  the  mid-Atlantic,  where 
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poultry  operations  have  been  shown  to 
bis  a  source  of  environmental 
degradation,  a  750  AU  threshold  would 
exempt  many  broiler  operations  from 
regiilatory  requirements.  EPA  is 
concerned  that  a  750  AU  threshold 
would  disable  permit  authorities  firom 
effectively  addressing  regional  concerns. 

EPA  also  considered  adopting  the 
1,000  AU  threshold,  which  would  have 
regulated  three  percent  of  all  operations 
and  49  percent  of  all  manure  generated 
annually.  A  threshold  of  300  AU  was 
also  considered,  which  would  have 
addressed  an  additional  8  percent  of  all 
maniu%  generated  annually,  but  would 
have  brought  into  regulation  50  percent 
more  operations  than  the  500  ALT 
threshold  (thus  regulating  a  total  of  10 
percent  of  all  AFOs  which  accoimt  for 
72  percent  of  AFO  manure). 

Raising  the  NPDES  threshold  to  500 
AU,  750  AU  or  1,000  AU  raises  a  policy 
question  for  facilities  below  the  selected 
threshold  but  with  more  than  300  AU. 
Facilities  with  300  to  1,000  AU  are 
currently  subject  to  NPDES  regulation 
imder  some  conditions,  though  in 
practice  few  operations  in  this  size 
range  have  actually  been  permitted  to 
date.  To  rely  entirely  on  designation  for 
these  operations  could  be  viewed  by 
some  as  deregulatory,  because  the 
designation  process  is  a  time  consiuning 
and  resource  intensive  process  that 
makes  it  diffioilt  to  redress  violations. 
It  also  results  in  the  inability  for  permit 
authorities  to  take  enforcement  actions 
against  initial  discharges,  (imless  they 
are  from  an  independent  point  source  at 
the  facility);  instead  such  discharges 
coidd  only  result  in  requiring  a  permit. 
Unless  the  designation  process  can  be 
streamlined  in  some  way  to  enable 
permit  authorities  to  more  efficiently 
address  those  who  are  significant 
contributors  of  pollutants,  raising  the 
threshold  too  high  may  also  not  be 
sufficiently  protective  of  the 


environment.  Please  see  Section  VII.C.3 
and  VII.C.4  for  a  discussion  of  the 
designation  process. 

More  information  on  how  data  for 
these  alternatives  were  estimated  is 
provided  in  section  VI  of  this  preamble. 

EPA  is  soliciting  comment  on  the  two- 
tier  structure,  and  what  the  appropriate 
threshold  should  be.  In  addition,  EPA  is 
soliciting  conunent  on  other  measures 
this  rule,  when  final,  might  include  to 
ensure  that  facilities  below  the 
regulatory  threshold  meet 
environmental  requirements,  such  as  by 
streamlining  the  designation  process  or 
some  other  means. 

3.  Three-Tier  Structure 

TTie  second  alternative  that  EPA  is 
proposing  is  a  three-tier  structure  that 
retains  the  existing  tiers  but  amends  the 
conditions  under  which  AFOs  with  300 
AU  to  1.000  AU,  or  "middle  tier" 
facilities,  would  be  defined  as  CAFOs. 
Further,  EPA  would  require  all  middle 
tier  AFOs  to  either  apply  for  an  NPDES 
permit  or  to  certify  to  the  permit 
authority  that  they  do  not  meet  any  of 
the  conditions  which  would  require 
them  to  obtain  a  permit. 

EPA  is  proposing  this  alternative 
because  it  presents  a  "risk  based" 
approach  to  determining  which 
operations  pose  the  greatest  concern  and 
have  the  greatest  potential  to  discharge. 
The  particular  conditions  being 
proposed  would  have  the  effect  of 
ensuring  that  manure  at  all  facilities 
with  300  AU  or  more  is  properly 
managed,  and  thus  may  be  more 
environmentally  protective  than  the 
two-tier  structure.  Further,  even  though 
this  alternative  would  impose  some 
degree  of  burden  on  all  AFOs  with  300 
AU  or  more,  it  would  provide  a  way  for 
facilities  to  avoid  being4>ermitted,  and 
could  reduce  the  administrative  burden 
associated  with  permitting. 

The  three-tier  alternative  would  affect 
all  26,665  facilities  between  300  AU  and 


1,000  AU  in  addition  to  the  12.660 
facilities  with  greater  than  1,000  AU, 
and  thus  would  affect  10  percent  of  all 
AFOs  while  addressing  72  percent  of  all 
AFO  manure.  However,  because  owners 
or  operators  of  middle  tier  facilities 
woidd  be  able  to  certify  that  their 
operations  are  not  CAFOs,  EPA 
estimates  that  between  4,000  to  19,000 
mid-size  facilities  would  need  to  apply 
for  and  obtain  a  permit. 

Of  the  approximately  26,000  AFOs 
with  300  AU  to  1,000  AU,  EPA 
estimates  that  owners  or  operations  of 
approximately  7,000  facilities  would 
have  to,  at  a  minimiun,  implement  a 
Permit  Nutrient  Plan  (as  discussed 
further  below)  and  would  be  able  to 
certify  to  the  permit  authority  that  they 
are  not  a  CAFO  based  on  existing 
practices.  Operators  of  some  19,000 
facilities  of  these  middle  tier  facilities 
would  be  required  to  adopt  certain 
practices  in  addition  to  implementing  a 
PNP,  in  order  to  be  able  to  certify  they 
are  not  a  CAFO  to  avoid  being 
permitted. 

See  the  EPA  NPDES  CAFO 
Rulemaking  Support  Dociunent, 
included  in  the  Record,  for  detailed 
descriptions  of  the  number  of  facilities 
affected  by  this  and  the  other  alternative 
scenarios  considered. 

EPA  is  also  proposing  the  three-tier 
structiue  because  it  provides  flexibility 
for  State  programs.  A  State  with  an 
effective  non-NPDES  program  could 
succeed  in  helping  many  of  their  middle 
tier  operations  avoid  permits  by 
ensuring  they  do  not  meet  any  of  the 
conditions  that  would  define  them  as 
CAFOs.  This  important  factor  would 
enable  States  to  tailor  their  programs 
while  miniiniring  the  changes  State 
programs  might  need  to  make  to 
accommodate  today's  proposed 
rulemaking. 

The  three-tier  structure  would  aSecX 
the  facilities  shown  in  Table  7-7. 


Table  7-7.— Number  of  Animals  in  the  Three-tier  Appboach 

[By  sector] 


Animal  Type 


Cattle,  Excluding  Mature  Dairy  and  Veal  

Veal 

Mature  Dairy  CatUe , 

Swjne,  weighing  over  25  kilograms  or  55  pounds  

'Immature  Swine,  weighing  less  than  25  Idiograms  or  55  pounds 

'Chidcerts , 

Tuilwys  „ 

Ducks ; 


>1000AU 

equivalent 

(Number  d 

animals) 

300-1000AU 

equivalent 

(Number  of 

animals) 

<300AU 
equivalent 
(Number  of 

animals) 

1.000 

300-1.000 

<900 

1,000 

300-1.000 

<300 

700 

200-700 

<^00 

2,500 

750-2.500 

<750 

10,000 

3.000-10.000 

<3.000 

100,000 

30.000-100.000 

<30.000 

55,000 

16.500-55.000 

<1 6.500 

5,000 

1.500-6.000 

<1.500 

500 

150-500 

<1S0 
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Table  7-7.— Number  of  Animals  in  the  Three-tier  Approach— Continued 

[By  sector] 


Animal  Type 

>ioooau 

equivalent 

(Number  of 

animals) 

300-1 OOOAU 

equivalent 

(Number  of 

animals) 

<300AU 
equivalent 
(Number  of 

animals) 

Sheep  or  Lamt>s  

10,000 

3,000-10,000 

<3,000 

•Immature  swine,  heifers  and  dry  chicken  operations  are  not  Included'  In  the  existing  regulation  but  are  Included  in  today's  proposed 
rulemaking. 


Revised  Conditions.  EPA  examined 
the  conditions  under  the  existing 
regulation  and  determined  that  the 
conditions  needed  to  be  modified  in 
order  to  improve  its  efficacy.  Under  the 
existing  regulation,  an  AFO  with  300 
AU  to  1,000  AU  is  not  defined  as  a 
CAFO  unless  it  meets  one  of  the  two 
criteria  governing  the  method  of 
discharge:  (1)  Pollutants  are  discharged 
through  a  man-made  ditch,  flushing 
system,  or  other  similar  man-made 
device;  or  (2)  pollutants  are  discharged 
directly  into  waters  of  the  United  States 
that  originate  outside  of  the  facility  and 
pass  over,  across,  or  through  the  facility 
or  otherwise  come  into  direct  contact 
with  the  confined  animals.  Under  the 
two-tier  structure,  these  conditions 
would  be  eliminated  because  a  facility 
would  simply  be  defined  as  a  CAFO  if 
it  had  more  than  500  AU.  Under  the 
three-tier  structure.  EPA  is  proposing  to 
eliminate  the  existing  conditions  and 
add  several  others  designed  to  identify 
facilities  which  pose  the  greatest  risk  to 
water  quality. 

The  three-tier  proposal  would,  for  the 
middle  tier,  eliminate  both  criteria  in 
the  existing  regulation  because  these 
conditions  have  proven  to  be  difficult  to 
interpret  and  implement  for  AFOs  in  the 
300  AU  to  1,000  AU  size  category,  and 
thus  have  not  facilitated  compliance  or 
enforcement,  and  the  scenario  does  not 
meet  the  goal  of  today's  proposal  to 
simplify  the  NPDES  regulation  for 
CAFOs.  The  two  criteria  governing 
method  of  discharge,  e.g.,  "man-made 
device"  and  "stream  running  through 
the  CAFO,"  are  subject  to  interpretation, 
and  thus  difficult  for  AFO  operators  in 
this  size  range  to  determine  whether  or 
not  the  permit  authority  would  consider 
them  to  be  a  CAFO.  EPA  does  not 
believe  it  is  necessary  to  retain  these 
criteria  because  all  discharges  of 
pollutants  from  facilities  of  this  size 
should  be  considered  point  source 
discharges.  By  replacing  these  terms 
with  a  list  of  conditions,  EPA  intends  to 
clarify  that  all  discharges  from  CAFOs 
must  be  covered  by  an  NPDES  permit, 
whether  or  not  they  are  from  a 
manmade  conveyance.  EPA  notes  that 
under  this  proposal,  the  Agency  would 


not  eliminate  the  two  conditions  as 
criteria  for  designation  of  AFOs  with 
less  than  300  AU  as  CAFOs.  See  the 
discussion  of  designation  in  Section 

vn.c.3. 

The  revised  conditions  for  the  middle 
tier  would  require  the  owner  or  operator 
to  apply  for  an  NPDES  permit  if  the 
operation  meets  any  of  the  foUovnng 
conditions  and  is  therefore  a  CAFO:  (1) 
There  is  direct  contact  of  animals  with 
waters  of  the  U.S.  at  the  facility;  (2) 
there  is  insufficient  storage  and 
containment«at  the  production  area  to 
prevent  discharges  from  reaching  waters 
of  the  U.S.;  (3)  there  is  evidence  of  a 
discharge  from  the  production  area  in 
the  last  five  years;  (4)  the  production 
area  is  located  within  100  feet  of  waters 
of  the  U.S.;  (5)  the  operator  does  not 
have,  or  is  not  implementing,  a  Permit 
Nutrient  Plan  that  meets  EPA's 
minimum  requirements;  or  (6)  more 
than  twelve  tons  of  manure  is 
transported  off-site  to  a  single  recipient 
annually,  unless  the  recipient  has 
complied  with  the  requirements  for  off- 
site  shipment  of  mantu^. 

The  EPA  NPDES  CAFO  Rulemaking 
Support  Document,  dated  September  26, 
2000  (available  in  the  rulemaking 
Record),  describes  the  assumptions  used 
to  estimate  the  number  of  facilities  that 
would  be  affected  by  each  condition, 
which  EPA  developed  in  consultation 
with  state  regulatory  agency  personnel, 
representatives  of  livestock  trade 
associations,  and  extension  specialists. 

Each  of  these  proposed  conditions  is 
described  further  below. 

Direct  contact  of  animals  with  waters 
of  the  U.S.  The  condition  for  "direct 
contact  of  animals  with  waters  of  the 
U.S."  covers  situations  such  as  dairy  or 
beef  cattle  walking  or  standing  in  a 
stream  or  other  such  water  that  runs 
through  the  production  area.  This 
condition  ensures  that  facilities  which 
allow  such  direct  contact  have  NPDES 
permits  to  minimize  the  water  quality 
problems  that  such  contact  can  cause. 

Insufficient  Storage.  The  condition  for 
"insufficient  storage  and  containment  at 
the  production  area  to  prevent  discharge 
to  waters  of  the  U.S."  is  intended  to 
address  discharges  through  any  means. 


including  sheet  runoff  from  the 
production  area,  whereby  rain  or  other 
waters  might  come  into  contact  with 
manure  and  other  raw  materials  or 
wastes  and  then  nm  off  to  waters  of  the 
U.S.  or  leach  to  ground  water  that  has 
a  direct  hydrologic  connection  to  waters 
of  the  U.S.  This  is  to  ensure  that  all  mid- 
sized facilities  prevent  discharges  from 
inadequate  storage  and  containment  of 
manure,  process  wastewater,  storm 
water,  and  other  water  coming  in 
contact  with  maniue. 

Sufficient  storage  would  be  defined  as 
facilities  that  have  been  designed  and 
constructed  to  standards  equivalent  to 
today's  proposed  effluent  guidelines. 
Thus,  beef  and  dairy  operations  would 
be  designed  and  constructed  to  prevent 
discharge  in  a  25-year.  24-hour  storm 
event,  while  swine  and  poultry  would 
be  required  to  meet  a  zero  discharge 
standard.  See  Section  VIIIC.6. 

Past  or  Current  Discbarge.  Operations 
that  meet  the  condition  for  "evidence  of 
discharge  from  the  production  areas 
within  the  past  five  years"  would  be 
considered  CAFOs  under  this  proposal. 
A  discharge  would  include  all 
discharges  from  the  production  area 
including,  for  example,  a  discharge  from 
a  facility  designed  to  contain  a  25-year, 
24-hour  storm.  Evidence  of  discharge 
would  include:  citation  by  the  permit 
authority;  discharge  verified  by  the 
permit  authority  whether  cited  or  not;  or 
other  verifiable  evidence  that  the  permit 
authority  determines  to  be  adequate  to 
indicate  a  discharge  has  occurred. 

Under  this  approach,  there  would  be 
no  allowance  in  the  certification  process 
for  facilities  in  the  beef  and  dairy 
sectors  designed  to  contain  runoff  from 
a  25-year.  24-hour  storm  that  had  a 
discharge  anyway  diuring  an  extreme 
storm  event.  Thus,  in  this  respect,  the 
requirements  for  certification  would  be 
more  stringent  than  those  that  would 
apply  to  a  permitted  facility.  EPA  is 
thus  proposing  that  a  facility  that 
chooses  not  to  be  covered  by  an  NPDES 
permit  would  not  get  the  benefits  of 
NPDES  coverage  such  as  the  25-year.  24- 
hour  storm  standard  for  beef  and  dairy 
operations,  and  upset  and  bypass 
defense.  Alternatively,  EPA  is  soliciting 
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comment  on  the  definition  of  a  "past  or 
current  discharge,"  including  whether 
to  define  it  as  a  discharge  from  a  facility 
that  has  not  been  designed  and 
constructed  in  accordance  with  today's 
proposed  effluent  guidelines.  This 
would  make  the  certification 
requirements  consistent  with  those  for 
permitted  facilities. 

Proximity  to  Waters  of  the  U.S. 
Operations  with  production  areas  that 
are  located  within  100  feet  of  waters  of 
the  U.S.  are  of  particular  concern  to 
EPA,  since  their  proximity  increases  the 
chance  of  discharge  to  waters  and  is  a 
compelling  factor  that  would  indicate 
the  potential  to  discharge.  Research  has 
shown  that  the  amount  of  pollutants  in 
runoff  over  land  can  be  mitigated  by 
buffers  and  setbacks.  (See 
Environmental  Impact  Assessment; 
Development  of  Pollutant  Loading 
Reductions  from  the  Implementation  of 
Nutrient  Management  and  Best 
Management  Practices;  both  available  in 
the  rulemaking  Record.)  Any  operation 
located  at  a  distance  less  than  the 
minimum  setback  poses  a  particular  risk 
that  contaminants  will  discharge  to 
receiving  waters.  EPA  estimates  that 
approximately  4,000  operations  between 
300  AU  and  1,000  AU  in  size  have 
production  areas  that  are  within  100  feet 
of  waters  of  the  U.S. 

Permit  Nutrient  Plan  for  Land 
Application  of  Manure  and  Wastewater. 
For  facilities  that  land  apply  manure, 
another  condition  indicative  of  risk  to 
water  impairment  is  whether  or  not  the 
bcility  has  developed  and  is 
implementing  a  Permit  Nutrient  Plan  for 
manure  and/or  wastewater  that  is 
applied  to  land  that  is  owned  or 
controlled  by  the  AFO  operator. 
Contamination  of  water  firom  excessive 
application  of  manure  and  wastewater 
to  fields  and  cropland  presents  a 
substantial  risk  to  the  environment  and 
public  health  because  nutrients  bom 
agriculture  are  one  of  the  leading 
sources  of  water  contamination  in  the 
United  States.  While  CAFOs  are  not  the 
only  source  of  contamination,  they  are 
a  significant  source,  and  CAFO 
operators  should  apply  manure  properly 
to  minimize  environmental  impacts. 
Thus,  EPA  would  require  any  fecility 
with  300  AU  to  1,000  AU  that  does  not 
have  a  PNP  that  conforms  to  today's 
proposed  effluent  guidelines  for  land 
application  to  apply  for  an  NPDES 
permit.  (As  described  in  Section  VII.E.l, 
the  PNP  is  the  effluent  guideline  subset 
of  elements  in  a  CNMP.  Section  V1II.C.6 
of  today's  proposal  describes  the 
effluent  guideline  requirements  in  a 
PNP.) 

Certification  for  Off-site  Transfer  of 
CAFO-generated  Manure.  The  final 


condition  for  avoiding  a  permit 
concerns  the  transfer  of  CAFO-generated 
manure  and  wastewater  to  off-site 
recipients.  EPA  is  co-proposing  two 
ways  to  address  manure  transferred  off- 
site,  which  are  discussed  in  detail  in 
Section  VII.D.2,  as  well  as  in  VlI.e.S.e. 
In  this  condition,  a  focility  would  be 
considered  a  CAFO  if  more  than  12  tons 
of  manure  is  transported  off-site  to  a 
single  recipient  annually,  unless  the 
AFO  owner  or  operator  is  complying 
with  the  requirements  for  off-site 
transfer  of  manure,  or  is  complying  with 
the  requirements  of  a  State  program  that 
are  equivalent  to  the  requirements  of  40 
CFR  part  412. 

Under  one  co-proposed  option,  the 
AFO  owner  or  operator  would  be 
required  to  obtain  certifications  from 
recipients  that  the  manure  will  be 
properly  managed;  to  msiintain  records 
of  the  recipients  and  the  quantities 
transferred;  and  to  provide  information 
to  the  recipient  on  proper  manure 
management  and  test  results  on  nutrient 
content  of  the  manure.  Undfer  the 
alternative  option,  CAFOs  would  not  be 
required  to  obtain  certifications,  but 
would  still  maintain  the  records  of 
transfers  and  provide  the  information  to 
the  recipients. 

Under  the  first  option,  the  CAFO 
owner  or  operator  would  obtain  a 
certification  from  recipients  (other  than 
waste  haulers  that  do  not  land  apply  the 
waste)  that  the  manure:  (1)  Will  be  land 
applied  in  accordance  with  proper 
agricultural  practices  as  defined  in 
today's  proposal;  (2)  will  be  applied  in 
accordance  with  an  NPDES  permit;  or 
(3)  will  be  used  for  alternative  uses, 
such  as  for  pelletizing  or  distribution  to 
other  markets.  If  transferring  manure 
and  wastewater  to  a  waste  hauler,  the 
CAFO  owner  or  operator  would  be 
required  to  obtain  the  name  and 
location  of  the  recipients  of  the  waste, 
if  known,  and  provide  the  hauler  with 
an  analysis  of  the  content  of  the  manure 
and  a  brochure  describing 
responsibilities  for  appropriate  mianure 
management,  which  would  be  provided, 
in  turn,  to  the  recipient.  These 
provisions  are  discussed  in  more  detail 
in  Sections  Vn.D.4  and  VII.E.4. 

Excess  Manure  Alternative 
Considered.  As  an  alternative  to  the  two 
conditions  addressing  land  application 
of  CAFO-generated  manure,  EPA  also 
considered  a  condition  that  would 
simply  require  the  CAFO  operator  to 
determine  whether  it  generates  more 
manure  than  the  land  under  his  or  her 
control  could  accommodate  at  allowable 
manure  application  rates,  and  if  so,  it 
would  be  a  CAFO,  required  to  land 
apply  according  to  a  PNP.  Further,  this 
condition  would  create  a  volimtary 


option  for  off-site  transfer  of  CAFO- 
generated  manure  whereby,  if  the 
manure  was  transferred  to  someone 
certifying  they  had  a  certified  CNMP 
and  were  implementing  it,  the  facility 
would  not  be  a  CAFO  on  the  basis  of 
having  excess  manure. 

EPA  considered  this  criterion  to 
identify  which  CAFOs  were  likely  to 
pose  a  risk  of  discharge  and  impacts  to 
human  health  and  the  environment 
based  on  generation  of  excess  manure 
{e.g.,  more  manure  than  can  be  properly 
applied  to  land  under  his  or  her 
operational  control).  Requiring  such 
CAFOs  to  apply  for  an  NPDES  permit 
would  allow  EPA  to  require  these 
operations  to  maintain  records 
docmnenting  the  fate  of  the  manure 
(e.g.,  whether  it  was  land  applied  on- 
site  or  transferred  to  a  third  party).  EPA 
is  interested  in  monitoring  the  fate  of 
the  large  quantities  of  manure  generated 
by  CAFOs,  and  in  educating  recipients 
regarding  proper  agricultural  practices. 
CAFO  operators  able  to  certify  there  is 
sufficient  cropland  under  their 
operational  control  to  accommodate  the 
proper  application  of  manure  generated 
at  their  fecility  would  not  be  defined  as 
CAFOs  and  thus  would  not  need  to 
apply  for  an  NPDES  permit  on  that 
basis. 

To  identify  facilities  that  generate 
excess  manure,  EPA  considered  a 
screening  tool  originally  developed  by 
USDA,  known  as  Manure  Master.  The 
tool  allows  AFO  operators  to  compare 
the  nutrient  content  in  the  animal 
maniu«  produced  by  an  AFO  with  the 
quantify  of  nutrients  used  and  removed 
from  the  field  on  which  that  manure  is 
applied.  This  tool  would  help  assess  the 
relative  potential  for  the  nutrients 
contained  in  the  animal  manure  to  meet 
or  exceed  the  crop  uptake  and 
utilization  requirements  for  those  crops 
that  receive  applications  of  manure.  The 
screening  tool  calculates  a  balance 
between  the  nitrogen,  phosphorus,  and 
potassium  content  in  the  manure  and 
the  quantity  of  these  nutrients  used  by 
particular  crops.  This  balance  can  be 
calculated  based  upon  recommended 
fertilizer  application  rates,  when 
known,  or  upon  estimated  plant 
nutrient  content,  when  recommended 
fertilizer  application  rates  are  not 
known.  For  nitrogen,  the  balance  is 
calculated  taking  into  account  expected 
losses  frt)m  leaching,  denitrification, 
and  volatilization. 

The  manure  screening  tool  would  be 
available  as  either  an  Internet-based 
program  or  as  a  computer  software 
program  that  allows  for  direct  input  of 
data  and  generation  of  reports.  AJFO 
operators  would  enter  the  average 
number  of  confined  animals  by  animal 
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type,  the  number  of  acres  for  each  crop, 
and  the  expected  yield  for  each  crop  for 
which  the  operator  expects  to  apply 
manure.  The  operator  would  also 
specify  whether  the  manure  is 
incorporated  into  the  soil  or  surface 
applied.  The  software  also  allows,  but 
does  not  require,  entry  of  soil  test  or 
other  crop  nutrient  recommendations. 
The  screening  tool  produces  a  report 
that  includes  the  balance  (i.e.,  poimds 
needed  or  pounds  excess,  per  acre)  for 
nitrogen,  phosphorus,  and  potassiimi  for 
an  AFO  operator's  fields.  The  balance 
will  advise  the  operator  whether  the 
quantity  of  nutrients  in  his  or  her 
animal  manure  exceeds  the  quantity 
removed  in  harvested  plants  or  the 
quantity  of  nutrients  reconmiended. 

There  are  many  assimiptions  in  this 
screening  tool  that  make  it  too  general 
to  use  for  detailed  nutrient  management 
planning,  although  it  would  be  useful  as 
a  rough  means  of  determining  whether 
a  facility  is  generating  manure  in  excess 
of  crop  needs.  The  factors  used  to 
calciilate  manure  nutrient  content  are 
developed  fitim  estimates  that  account 
for  nutrient  losses  due  to  collection, 
storage,  treatment,  and  handling.  When 
manure  is  not  incorporated,  an 
additional  nitrogen  loss  is  included  for 
volatilization.  When  the  nutrients 
exceed  nutrient  utilization,  there  is 
increased  potential  for  nutrients  to  leach 
or  runoff  from  fields  and  become 
pollutants  of  ground  or  siuface  water. 
This  software  is  intended  to  be  used  as 
a  decision  support  screening  tool  to 
allow  AFO  operators  to  make  a  quick 
evaluation  as  to  whether  the  quantity  of 
nutrients  applied  to  the  land  on  which 
manure  is  spread  exceeds  the  quantity 
of  nutrients  used  by  crops.  EPA  believes 
it  could  be  a  valuable  tool  to  determine, 
at  a  screening  level,  whether  available 
nutrients  exceed  crop  needs  and,  thus, 
whether  a  facility  has  a  greater 
likelihood  for  generating  the  runoff  of 
nutrients  that  could  impact  water 
quality.  EPA  is  not  proposing  this 
option  as  there  are  concerns  that  simply 
having  enough  land  may  not  provide 
assurance  that  the  manure  would  be 
applied  in  ways  that  avoided  impairing 
water  quality.  However,  EPA  is 
requesting  conunent  below  on  an 
alternative  three-tier  approach  that 
would  include  such  a  screening  tool  as 
one  of  the  criteria  for  certifying  that  an 
AFO  in  the  300  to  1,000  AU  size 
category  is  not  a  CAFO. 

Certifying  That  a  Middle  Tier  AFO  is 
not  a  CAFO.  Under  the  three-tier 
structure,  EPA  is  proposing  to  allow 
AFOs  with  between  300  AU  and  1,000 
AU  to  certify  to  the  permit  authority 
that  they  do  not  meet  any  of  the  risk- 
based  conditions  and  thus  are  not 


CAFOs.  The  certification  would  be  a 
check-off  form  that  would  also  request 
some  basic  information  about  the 
facility,  including  name  and  address  of 
the  owner  and  operators;  facility  name 
and  address  and  contact  person; 
physical  location  and  longitude  and 
latitude  information  for  the  production 
area;  type  and  number  of  animals  at  the 
AFO;  and  signature  of  owner,  operator 
or  authorized  representative.  The  draft 
sample  certification  form  is  included 
here  for  public  comment. 

Form  for  Certifying  Out  of  the  Concentrated 
Animal  Feeding  Operation  Provisions  of  the 
National  Pollutant  Discharge  Elimination 
System 

This  checklist  is  to  assist  you  in 
determining  whether  your  animal  feeding 
operation  (AFO)  is,  or  is  not,  a  concentrated 
animal  feeding  operation  (CAFO)  subject  to 
certain  regulatory  provisions.  For 
clarification,  please  see  the  attached  fact 
sheet. 

Section  1.  First  Determine  Whether  or  not 
Your  Facility  Is  an  AFO 

A  facility  that  houses  animals  is  an  animal 
feeding  operation  if: 

•  Animals  (other  than  aquatic  animals) 
have  been,  are,  or  will  be  stabled  or  confined 
and  fed  or  maintained  for  a  total  of  45  days 
or  more  in  any  12-month  period. 

•  Animals  are  not  considered  to  be  stabled 
or  confined  when  they  are  in  areas  such  as 
pastures  or  rangeland  that  sustain  crops  or 
forage  growth  during  the  entire  time  that 
animals  are  present. 

Yes,  my  facility  is  an  AFO.  PROCEED  TO 
SECTION  2. 

No,  my  facility  is  not  an  AFO.  STOP.  YOU 
DO  NOT  NEED  TO  SUBMIT  THIS  FORM 

Section  2.  Determine  the  Size  Range  of  Your 
AFO 

If  your  facility  is  an  AFO,  and  the  number 
of  animals  is  in  the  size  range  for  any  animal 
type  listed  below,  then  you  may  potentially 
be  a  concentrated  animal  feeding  operation. 
200-700  mature  dairy  cattle  (whether  milked 

or  dry) 
300-1000  head  of  cattle  other  than  mature 

dairy  cattle 
750-2,500  swine  each  weighing  over  25 

kilograms  (55  pounds) 
3,000-10,000  swine  each  weighing  under  25 

kilograms  (55  pounds) 
30,000-100,000  chickens 
16,500-55,000  turkeys 
150-500  horses 
3,000-10,000  sheep  or  lambs 
1,500-5,000  ducks 

My  AFO  is  within  this  size  range. 
PROCEED  TO  SECTION  3. 

My  AFO  has  fewer  than  the  lower 
threshold  number  for  any  animal  type  so  I  am 
not  a  CAFO  under  this  description.  STOP. 

My  AFO  has  more  than  the  upper 
threshold  number  of  animals  for  any  animal 
type.  STOP.  PLEASE  CONTACT  YOUR 
PERMIT  AUTHORITY  FOR  INFORMATION 
ON  HOW  TO  APPLY  FOR  AN  NPDES 
PERMIT. 


Section  3.  Minimum  Requirements 

Check  all  boxes  that  apply  to  your 
operation.  If  all  of  the  following  boxes  are 
checked,  PROCEED  TO  SECTION  4. 

My  production  area  is  not  located  within 
100  feet  of  waters  of  the  U.S. 

There  is  no  direct  contact  of  animals  with 
waters  of  the  U.S.  in  the  production  area. 

I  am  currently  maintaining  properly 
engineered  manure  and  wastewater  storage 
and  containment  structures  designed  to 
prevent  discharge  in  either  a  25-year,  24-hour 
storm  (for  beef  and  dairy  facilities)  or  all 
circumstances  (for  all  other  focilities),  in 
accordance  with  the  effluent  guidelines  (40 
CFR  Part  412). 

There  are  no  discharges  from  the 
production  area  and  there  have  been  no 
discharges  in  the  past  5  years. 

I  have  not  been  notified  by  my  State  permit 
authority  or  EPA  that  my  facility  needs  an 
NPDES  permit 

If  any  box  in  this  section  is  not  checked, 
you  may  not  use  this  certification  and  you 
must  apply  for  an  NPDES  permit.  STOP. 
PLEASE  CONTACT  YOUR  PERMIT 
AUTHORITY  FOR  MORE  INFORMATION. 

Section  4.  Land  Application 

A.  If  all  of  the  boxes  in  Section  3  are 
checked,  you  may  be  able  to  certify  that  you 
are  not  a  CAFO  on  the  basis  of  ensiuing 
proper  agricultural  practices  for  land 
application  of  CAFO  manure: 

I  either  do  not  land  apply  manure  or,  if 
land  applying  manure,  I  have,  and  am 
implementing,  a  certified  Permit  Nutrient 
Plan  (PNP).  I  maintain  a  copy  of  my  PNP  at 
my  facility,  including  records  of 
implementation  and  monitoring;  and 

B.  Check  One: 

My  State  ha&  a  program  for  excess  manure 
in  which  I  participate.  OR 

[Alternative  1: 1  do  not  transfer  more  than 
12  tons  of  manure  to  any  off-site  recipients 
unless  they  have  signed  a  certification  form 
assuring  me  that  they  are  either  1)  applying 
manure  according  to  prop>er  agricultural 
practices;  2)  obtaining  an  NPDES  permit  for 
discharges:  or  3)  transferring  manure  to  other 
non-land  application  uses;  and]  [For 
Alternative  2,  this  box  is  not  needed] 

I  maintain  records  of  recipients,  receiving 
greater  than  12  tons  of  manure  annually,  and 
the  quantity  and  dates  transferred,  and  I 
provide  recipients  an  analysis  of  the  content 
of  the  manure  as  well  as  information 
describing  the  recipients  responsibilities  for 
appropriate  manure  management.  If  1  transfer 
manure  or  wastewater  to  a  manure  hauler,  1 
also  obtain  the  name  and  location  of  the 
recipients  of  the  manure,  if  known; 

If  a  box  is  checked  in  both  subsection  A 
and  subsection  B  above,  you  may  certify  that 
you  are  not  a  CAFO.  PROCEED  TO  SECTION 
5. 

If  a  box  is  not  checked  in  both  subsection 
A  and  subsection  B  above,  you  may  not  use 
this  certification  form.  STOP.  YOU  MUST 
APPLY  FOR  AN  NPDES  PERMIT. 

Section  5.  Certification 

I  certify  that  I  own  or  operate  the  animal 
feeding  operation  described  herein,  and  have 
legal  authority  to  make  management 
decisions  about  said  operation.  I  certify  that 
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the  information  provided  is  true  and  correct 
to  the  best  of  my  knowledge. 

I  understand  that  in  the  event  of  a 
discharge  to  waters  of  the  U.S.  from  my  AFO, 
I  must  report  the  discharge  to  the  Permit 
Authority  and  apply  for  a  permit.  I  will 
report  the  discharge  by  phone  within  24 
hours,  submit  a  written  report  within  7 
calendar  days,  and  make  arrangements  to 
correct  the  conditions  that  caused  the 
discharge. 

In  the  event  any  of  these  conditions  can  no 
longer  be  met,  I  understand  that  my  focility 
is  a  CAFO  and  I  must  immediately  apply  for 
a  permit.  I  also  understand  that  I  am  liable 
for  any  unpermitted  discharges.  This 
certification  must  be  renewed  every  5  years. 

I  certify  under  penalty  of  law  that  this 
document  either  was  prepared  by  me  or  was 
prepared  under  my  direction  or  supervision. 
Based  on  my  inquiry  of  the  person  or  persons 
who  gathered  the  information,  the 
information  provided  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate  and 
complete.  I  am  aware  that  there  are  penalties 
for  submitting  false  information,  including 
the  possibility  of  fine  and  imprisoiunent  for 
knowing  violations. 

Facility  Name  

Name  of  Certifier     

Signature  

Date 


Check  one:  D  owner  D  operator 

Name  ft  Address  of  other  entity  that  exercises 

substantial  operational  control  of  this  CAFO: 

Address  of  animal  feeding  operation: 
County: 
SUte: 

Latitude/Longitude: 
Phone: 
Email: 

Name  of  Gosest  Waters  of  the  U.S.: 
Distance  to  Waters: 

Description  of  closest  waters:  (e.g.  intermit- 
tent stream,  perennial  stream:  ground  water 
aquifisr):     " 

Where  an  operation  in  the  300-1000 
AU  size  range  has  certified  that  it  meets 
all  of  the  required  conditions  to  be 
excluded  firom  the  CAFO  definition,  if  at 
any  futtire  point  the  operation  fails  to 
meet  one  or  more  of  these  conditions,  it 
would  immediately  become  defined  as  a 
CAFO.  Any  discharges  from  the 
operation  at  that  point  would  be  illegal 
until  the  operation  obtains  a  permit.  For 
example,  if  an  operation  has  certified 
that  it  meets  all  of  the  conditions  for 
being  excluded  from  the  CAFO 
definition,  but  then  has  an  actual 
discharge  to  the  waters  (which  would  be 
inconsistent  with  the  certification  that 
there  is  no  "current  discharge"),  that 
discharge  would  be  considered  to  be  an 
unpermitted  discharge  from  a  CAFO. 
Similarly,  if  an  operation  at  any  point 
no  longer  has  sufficient  storage  and 
containment  to  prevent  discharges,  it 
would  immediately  become  a  CAFO  and 
be  required  to  apply  for  a  permit 


(regardless  of  whether  it  had  any  actual 
discharges). 

Constructing  the  regulations  in  this 
way  would  do  two  things.  First,  it 
would  make  clear  that  there  is  no  shield 
from  liability  for  any  operation  that 
falsely  certified  that  it  met  the 
conditions  to  be  excluded  from 
regulation.  Second,  it  would  make  clear 
that  even  in  cases  where  an  operation 
has  certified  to  all  the  required 
conditions  in  good  faith,  there  is  no 
protection  from  the  regulatory  and 
permitting  requirements  if  at  any  point 
the  operation  no  longer  meets  those 
conditions.  Operations  would  be  on 
notice  that  if  they  had  any  doubts  about 
their  continued  ability  to  meet  the 
conditions  for  exclusion,  they  should 
decline  to  "certify  out"  and  should 
apply  for  a  permit. 

Alternative  Three-tier  Structure: 
Simplified  Certification.  EPA  is 
requesting  comment  on  a  variation  of 
the  three-tier  structure  being  co- 
proposed  today.  Under  this  alternative, 
operations  with  >  1,000  AU  would  be 
subject  to  the  same  requirements  as 
under  both  of  today's  co-proposed 
options,  and  operations  between  300 
amd  1 ,000  animal  units  would  be 
defined  as  CAFOs,  required  to  obtain  an 
NPDES  permit,  unless  they  can  certify 
that  they  do  not  meet  the  conditions  for 
definition  as  a  CAFO.  However,  the 
conditions  for  making  this  certification 
would  be  different  than  those  under  the 
proposed  three-tier  approach,  and  the 
substantive  permit  requirements  for 
operations  between  300  and  1 ,000  AU 
that  do  not  certify  would  also  be 
different. 

Under  this  approach,  operations 
between  300  and  1 ,000  AU,  that  are  not 
likely  to  be  significant  contributors  of 
pollutants,  could  avoid  definition  as  a 
CAFO  by  certifying  to  a  more  limited 
range  of  factors.  The  check  list  would 
indicate,  for  example,  adequate  facility 
design  to  contain  manure  and  runoff  in 
up  to  a  25-year,  24-hoiu'  storm,  use  of 
appropriate  BMPs,  and  application  of 
maniue  at  agronomic  rates.  Under  this 
variation,  the  check  list  would  be 
designed  to  minimize  both  the  required 
information  and  the  substantive 
operational  requirements  for  these 
middle  tier  facilities  on  the  groimds 
that,  because  they  are  smaller  size 
operations,  they  are  less  likely  to  be  the 
type  of  concentrated,  industrial 
operations  that  Congress  intended  to 
include  as  CAFOs.  So,  for  example,  the 
check  list  could  allow  several 
alternatives  for  appropriate  manure 
storage,  including  cost-effective  BMPs 
such  as  stacking  manure  in  certain 
locations  or  in  certain  ways  to  avoid 
discharge,  in  lieu  of  expanded  structtual 


storage  capacity.  Similarly,  the 
indication  that  manure  is  applied  at 
agronomic  rates  could  be  based  on  a 
simple  ratio  of  animals  to  crop  land,  or 
on  die  use  of  a  more  sophisticated 
screening  tool,  such  as  the  USDA 
developed  tool  described  above,  but 
would  not  necessarily  require 
preparation  of  a  full  CNMP  by  a 
certified  planner.  The  check  list  might 
also  include  an  assurance  by  the 
operator  that  recipients  of  off-site 
manure  are  provided  nutrient  test 
resiUts  and  information  on  appropriate 
manure  management. 

AFOs  in  this  size  category  that  are  not 
able  to  certify,  according  to  the  check 
list  criteria,  that  they  are  not  likely  to  be 
significant  contributors  of  pollutants  to 
waters  of  the  US  would  be  defined  as 
CAFOs  and  thus  required  to  obtain  an 
NPDES  permit.  However,  the  conditions 
in  the  permit  would  not  necessarily  be 
the  same  as  those  in  permits  for 
operations  with  >  1,000  AU.  In 
particular,  the  effluent  guidelines 
described  in  today's  proposal  would  not 
be  applicable  to  these  facilities.  Rather, 
CAFOs  in  this  size  category  would  be 
required  to  operate  in  accordance  v«rith 
BAT,  as  determined  by  the  best 
professional  judgement  (BPJ)  of  the 
permit  writer.  This  is  the  same  as  the 
existing  requirement  for  CAFOs  in  this 
size  category.  Or,  EPA  might  promulgate 
an  alternate  set  of  national  effluent 
guidelines  for  CAFOs  in  this 
subcategory.  Such  effluent  guidelines 
might  include  zero  discharge  from  the 
production  area  in  up  to  a  25-year,  24- 
hour  storm,  implementation  of  a  PNP, 
appropriate  BMPs,  and  appropriate 
management  of  manure  shipped  off-site. 

Under  this  approach,  all  26,665 
operations  between  300  and  1 ,000  AU 
would  be  affected  by  the  rule,  just  as 
imder  the  three-tier  approach  being 
proposed  today.  However,  EPA  expects 
that  a  larger  number  of  facilities  would 
be  able  to  avoid  definition  as  a  CAFO 
and  the  requirement  to  obtain  a  permit 
than  under  today's  proposed  approach. 
EPA  has  not  estimated  the  niunber  of 
operations  that  woiUd  be  defined  as 
CAFOs  imder  this  alternative  three-tier 
approach,  but  expects  that  it  woidd  be 
more  than  16,420  but  fewer  than  31,930 
(of  which  some  13,000  would  have  over 
1,000  AU).  For  those  facilities  that  did 
receive  a  permit,  compliance  would 
generaUy  be  less  expensive.  This 
approach  was  presented  to  small  entity 
representatives  (SERs)  during  the 
SBREFA  outreach  conducted  for  this 
rule,  and  discussed  in  detail  by  the 
Small  Business  Advocacy  Review  Panel 
that  conducted  the  outreach.  While 
some  concerns  were  expressed,  the 
approach  was  generally  received 
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favorably  by  both  the  SERs  and  the 
Panel.  See  the  Panel  Report  (2000)  for  a 
complete  discussion  of  the  Panel's 
consideration  of  this  option. 

EPA  requests  comment  on  this 
alternative  three  tier  approach.  In 
particular,  EPA  requests  comment  on 
which  items  should  be  included  in  the 
certification  check  list,  and  whether 
substantive  permit  requirements  for 
CAFOs  in  this  size  category  should  be 
left  completely  up  to  the  BPJ  of  the 
permit  authority,  or  based  on  an 
alternate  set  of  effluent  guidelines,  as 
discussed  above.  After  evaluating  public 
comments,  EPA  may  decide  to  fiuther 
explore  this  option.  At  that  time,  EPA 
would  develop  and  make  available  for 
public  comment  as  appropriate  a  more 
detailed  description  of  the  specific 
requirements  of  such  an  approach,  as 
well  as  a  full  analysis  of  its  costs, 
benefits,  and  economic  impacts.  In 
particular,  EPA  would  add  an  analysis 
to  the  public  record  of  why  it  would  be 
appropriate  to  promulgate  diferent 
effluent  guideline  requirements,  or  no 
effluent  guideline  requirements,  for 
CAFOs  that  have  between  300  and  1,000 
AU  as  compared  to  the  effluent 
guidelines  for  operations  with  greater 
than  1 ,000  AU.  This  would  include  an 
evaluation  of  whether  the  available 
technologies  and  economic  impacts  are 
different  for  the  smaller  versus  the 
larger  CAFOs. 

4.  Comparative  Analysis 

EPA  is  proposing  both  the  two-  and 
three-tier  structiu«s  for  public  comment 
as  they  both  offer  desirable  qualities.  On 
the  one  hand,  the  two-tier  structure  is 
simple  and  clear,  focuses  on  the  larger 
operations,  and  provides  regulatory 
relief  to  smaller  businesses.  However,  it 


requires  permits  of  all  facilities  meeting 
the  size  threshold.  On  the  other  hand, 
the  three-tier  structure  offers  flexibility 
to  States  for  addressing  enviroimiental 
impacts  of  AFOs  through  non-NPDES 
programs  or  non-regulatory  programs, 
while  focusing  the  regulation  on 
facilities  demonstrating  certain  risk 
characteristics.  It  imposes,  however, 
some  degree  of  burden  to  all  facilities 
more  than  300  AU. 

The  costs  of  each  of  the  six 
alternatives  considered  by  EPA  are 
discussed  in  Section  X  of  today's 
proposal,  and  benefits  are  discussed  in 
Section  XI.  Key  findings  from  EPA's 
analysis  are  simunarized  in  Table  7-8 
for  quick  reference.  See  Sections  X  and 
XI  for  full  discussions  and  explanations. 

EPA  solicits  comment  on  both  of 
today's  alternative  proposed  structiu^s, 
as  well  as  on  the  two  alternatives 
discussed  above. 

EPA  is  also  soliciting  comment  on 
whether  or  not  to  adopt  both  the  two- 
tier  and  the  three-tier  structures,  and  to 
provide  a  mechanism  to  allow  States  to 
select  which  of  the  two  alternative 
proposed  structures  to  adopt  in  their 
State  NPDES  program.  Under  this 
option,  a  State  could  adopt  the  structiue 
that  best  fits  with  the  administrative 
structure  of  their  program,  and  that  best 
serves  the  character  of  the  industries 
located  in  their  State  and  the  associated 
environmental  problems.  This  option  is 
viable  only  if  the  Agency  is  able  to 
determine  that  the  two  structures 
provide  substantially  similar 
environmental  benefits  by  regulating 
equivalent  numbers  of  facilities  and 
amounts  of  manure.  Otherwise,  States 
would  be  in  a  position  to  choose  a  less 
stringent  regulation,  contrary  to  the 
requirements  of  the  Clean  Water  Act. 


EPA's  preliminary  assessment  is  that 
there  appear  to  be  significant  differences 
in  the  scope  of  the  structiues,  such  that 
the  two-tier  structtire  could  be 
considered  less  stringent  than  the  three- 
tier  structiue,  depending  upon  which 
structtu^s,  criteria  and  thresholds  are 
selected  in  the  final  proposal.  As  table 
7-8  indicates,  for  example,  the  co- 
proposed  Two-tier  structure  with  a  500 
AU  threshold  would  regulated  25,540 
operations,  whereas  the  co-proposed 
three-tier  structure  would  regulate  up  to 
39,320  operations.  A  two-tier  structure 
with  750  AU  would  regulate  19,100 
operations,  whereas  the  alternative,  less 
stringent,  three-tier  structure  would 
regulate  as  few  as  16,000  and  as  many 
as  32,000.  The  range  of  manure  covered 
under  these  various  alternatives  ranges 
from  as  littie  as  49%  to  as  much  as  72% 
of  all  AFO  manure.  Further,  how  each 
animal  sector  is  affected  varies  with 
each  alternative,  with  some  alternatives 
being  significantly  less  protective  in 
certain  sectors  than  other  alternatives. 
Section  VI  of  today's  preamble  provides 
more  information  on  the  affects  on  each 
animal  sector  of  various  alternatives. 

EPA  is  not  able  to  conclude  that  the 
stringency  of  the  two  options  is 
equivalent,  due  to  the  lack  of  data  and 
EPA's  imcertainty  over  exacUy  how 
many  facilities  may  be  subject  to 
regulation  tuider  each  alternative. 
Therefore,  EPA  is  not  proposing  this 
option.  However,  EPA  seeks  comment 
on  the  option  to  allow  States  to  select 
which  of  two  structiu^s  to  implement, 
and  requests  information  on 
establishing  whether  two  options 
provide  equivalent  environmental 
protection. 


Table  7-8.— Comparison  of  Regulatory  Alternatives  for  Select  Criteria 

a 

Criteria 

Baseline 

2-Tier  altematives 

3-Tier  altematives 

>1000 
AU 

>750AU 

>500AU 

>300AU 

Proposed 

Alter- 
native 

Number  Operations  that  will  be  Required  to  Obtain  a  Permit  

Percentage  of  Affected  Operations  Required  to  Obtain  a  Permit 

Estimated  Compliance  Costs  to  CAFOs  ($million/year,  pre-tax)  

12,660 

3 

605 

49 

19,100 

■  5 

721 

58 

25,540 

7 

831 

64 

39.320 

11 

980 

72 

'31,930 

9 

930 

72 

2  >1 6,420 

10 

>680 

Percentage  Manure  Covered  by  Proposed  Regulations 

3  NO 

'  Three-tier  Proposed:  Number  of  affected  facilities  up  to  39,320.  Numt)er  of  permitted  facilities  between  16,000  and  32,000,  rounded. 
2Three-tier  Alternative;  Number  of  affected  facilities  and  industry  costs  are  expected  to  be  greater  than  that  estimated  for  NPDES  Scenario  1 
("Status  Quo "). 
3ND  =  Not  Determined. 


5.  Additional  Scenarios  Considered  But 
Not  Proposed 

EPA  also  considered  two  other 
scenarios,  which  would  retain  the 
existing  three-tier  approach. 

a.  Scenario  1 :  Retain  Existing 
Structure.  One  of  the  alternative 


regulatory  scenarios  would  incorporate 
all  of  today's  proposed  revisions  except 
those  related  to  the  tiered  structure  for 
defining  which  AFOs  are  CAFOs.  In 
other  words,  the  existing  three-tier 
structiue  (greater  than  1,000  AU;  300 
AU  to  1,000  AU;  fewer  tiian  300  AU) 


would  remain  in  place,  and  the 
conditions  for  defining  the  middle  tier 
operations  would  not  change.  Thus,  as 
tmder  the  existing  regulation,  mid-sized 
AFOs  (300  AU  to  1,000  AU)  would  be 
defined  as  CAFOs  only  if,  in  addition  to 
the  number  of  animals  confined,  they 
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also  meet  one  of  the  two  specific  criteria 
governing  the  method  of  (Uscharge:  (1) 
Pollutants  are  discharged  through  a 
man-made  ditch,  flushing  system,  or 
other  similar  man-made  device;  or  (2) 
pollutants  are  discharged  directly  into 
waters  of  the  United  States  that 
originate  outside  of  the  facility  and  pass 
over,  across,  or  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  confined  animals. 

EPA  is  not  proposing  this  scenario 
because  these  conditions  have  proven  to 
be  difficult  to  interpret  and  implement 
for  AFOs  in  the  300  to  1 ,000  AU  size 
category,  and  thus  have  not  facilitated 
compliance  or  enforcement,  and  the 
scenario  does  not  meet  the  goal  of 
today's  proposal  to  simplify  the  NPDES 
regulation  for  CAFOs.  The  two  criteria 
governing  method  of  discharge,  e.g., 
"man-made  device"  and  "stream 
running  through  the  CAFO."  are  subject 
to  interpretation,  and  thus  difficult  for 
AFO  operators  in  this  size  range  to 
determine  whether  or  not  the  permit 
authority  would  consider  them  to  be  a 
CAFO.  EPA  does  not  believe  it  is 
necessary  to  retain  these  criteria  because 
all  discharges  of  pollutants  from 
fecilities  of  this  size  should  be 
considered  point  source  discharges. 
While  the  other  proposed  changes  go  a 
long  way  to  improve  the  effectiveness  of 
the  NPDES  program  for  CAFOs,  EPA 
believes  the  definition  criteria  for 
facilities  in  this  size  range  also  need  to 
be  amended  to  make  the  regulation 
efiiactive,  simple,  and  enforceable. 

b.  Scenario  2:  Revised  Conditions 
Without  Certification.  The  second 
scenario  EPA  considered  would  also 
retain  the  existing  three-tier  structiue, 
and  would  modify  the  conditions  for 
defining  the  middle  tier  AFOs  as  CAFOs 
in  the  same  way  that  today's  proposed 
three-tier  structure  does.  That  is,  any 
AFO  that  meets  the  size  condition  (300 
AU  to  1,000  AU)  would  be  defined  as 
a  CAFO  if  it  met  one  or  more  of  the 
following  risk-based  conditions:  (1) 
Direct  contact  of  animals  with  waters  of 
the  U.S.;  (2)  insufficient  storage  and 
containment  at  the  production  area  to 
prevent  discharge  from  reaching  waters 
of  the  U.S.;  (3)  evidence  of  discharge  in 
the  last  five  years;  (4)  the  production 
area  is  located  within  100  feet  of  waters 
of  the  U.S.;  (5)  the  operator  does  not 
have,  or  is  not  implementing,  a  Permit 
Nutrient  Plan;  and  (6)  any  manure 
transported  off-site  is  transferred  to 
recipients  of  more  than  twelve  tons 
annually  without  following  proper  off- 
site  manure  management,  described 
above  in  the  discussion  of  the  three-tier 
structure  (co-proposed  with  omitting 
this  requirement). 


In  this  scenario,  owners  or  operators 
of  AFOs  in  the  middle  tier  would  not  be 
required  to  certify  to  the  permit 
authority  that  the  facility  is  not  a  CAFO. 
However,  all  facilities  that  do  meet  one 
or  more  of  the  conditions  would  have  a 
duty  to  apply  for  an  NPDES  permit.  This 
scenario  is  not  being  proposed  because 
of  concerns  that  there  would  be  no  way 
for  the  permit  authority  to  know  which 
operations  were  taking  the  exemption 
and  which  should,  in  fact,  be  applying 
for  a  permit.  The  certification  scenario 
provides  a  measure  of  assurance  to  the 
public,  the  permit  authority,  and  the 
facilities'  owners  or  operators,  that 
CAFOs  and  AFOs  are  implementing 
necessary  practices  to  protect  water 
quality. 

C.  Changes  to  the  NPDES  Regulations 

In  addition  to  changing  the  threshold 
for  determining  which  facilities  are 
CAFOs,  EPA  is  proposing  a  niunber  of 
other  changes  that  address  how  the 
permitting  authority  determines 
whether  a  facility  is  an  AFO  or  a  CAFO 
that,  therefore,  must  apply  for  an 
NPDES  permit.  These  proposed 
revisions  are  discussed  in  this  section 
and  in  section  D. 

1.  Change  the  AFO  Definition  to  Clearly 
Distinguish  Pasture  Land 

EPA  is  proposing  to  clarify  the 
regulatory  language  that  defines  the 
term  "animal  feeding  operations,"  or 
AFO,  in  order  to  remove  ambiguity.  See 
proposed  §  122.23(a)(2).  The  proposed 
rule  language  would  clarify  that  animals 
are  not  considered  to  be  "stabled  or 
confined"  when  they  are  in  areas  such 
as  pastures  or  rangeland  that  sustain 
crops  or  forage  during  the  entire  time 
animals  are  present.  Other  proposed 
changes  to  the  definition  of  AFO  are 
discussed  below  in  section  3.e. 

To  be  considered  a  CAFO,  a  facility 
must 'first  meet  the  AFO  definition. 
AFOs  are  enterprises  where  animals  are 
kept  and  raised  in  confined  situations. 
AFOs  concentrate  animals,  feed,  manure 
and  urine,  dead  animals,  and 
production  operations  on  a  small  land 
area.  Feed  is  brought  to  the  animals 
rather  than  the  nnimala  grazing  or 
otherwise  seeking  feed  in  pastures, 
fields,  or  on  rangeland.  The  current 
regulation  [40  CFR  122.23(b)(1)]  defines 
an  AFO  as  a  "lot  or  facility  where 
animals  have  been,  are,  or  will  be 
stabled  or  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12  month  period;  and  where 
crops,  vegetationt,]  forage  growth,  or 
post-harvest  residues  are  not  sustained 
over  any  portion  of  the  lot  or  facility  in 
the  normal  growing  season"  [emphasis 
added]. 


The  definition  states  that  nnimiils 
must  be  kept  on  the  lot  or  facility  for  a 
minimum  of  45  days,  in  a  12-month 
period.  If  an  animal  is  at  a  facility  for 
any  portion  of  a  day,  it  is  considered  to 
be  at  the  fecilify  for  a  full  day.  However, 
this  does  not  mean  that  the  same 
animals  must  remain  on  the  lot  for  45 
consecutive  days  or  more;  only  that 
some  animals  are  fed  or  maintained  on 
the  lot  or  at  the  facilify  45  days  out  of 
any  12-month  period.  The  45  days  do 
not  have  to  be  consecutive,  and  the  12- 
month  period  does  not  have  to 
correspond  to  the  calendar  year.  For 
example,  June  1  to  the  following  May  31 
would  constitute  a  12-month  period. 

The  definition  has  proven  to  be 
difficult  to  implement  and  has  led  to 
some  confusion.  Some  CAFO  operators 
have  asserted  that  they  are  not  AFOs 
under  this  definition  where  incidental 
growth  occius  on  small  portions  of  the 
confinement  area.  In  the  case  of  certain 
wintering  operations,  animals  confined 
during  winter  months  quickly  denude 
the  feedlot  of  growth  that  grew  during 
the  sununer  months.  The  definition  was 
not  intended  to  exclude,  fitim  the 
definition  of  an  AFO,  those  confinement 
areas  that  have  growth  over  only  a  small 
portion  of  the  facility  or  that  have 
growth  only  a  portion  of  the  time  that 
the  animals  are  present.  The  definition 
is  intended  to  exclude  pastiu^s  and 
rangeland  that  are  largely  covered  with 
vegetation  that  can  absorb  nutrients  in 
the  manure.  It  is  intended  to  include  as 
AFOs  areas  where  animals  are  confined 
in  such  a  density  that  significant 
vegetation  cannot  be  sustained  over 
most  of  the  confinement  area. 

As  indicated  in  the  original  CAFO 
rulemaking  in  the  1970s,  the  reference 
to  vegetation  in  the  definition  is 
intended  to  distinguish  feedlots 
(whether  outdoor  confinement  areas  or 
indoor  covered  areas  with  constructed 
floors)  from  pasture  or  grazing  land.  If 
a  facility  maintains  animals  in  an  area 
without  vegetation,  including  dirt  lots 
or  constructed  floors,  the  facilify  meets 
this  part  of  the  definition.  Dirt  lots  with 
nominal  vegetative  growth  while 
animals  are  present  are  also  considered 
by  EPA  to  meet  the  second  part  of  the 
AFO  definition,  even  if  substantial 
growth  of  vegetation  occurs  during 
months  when  animals  are  kept 
elsewhere.  Thus,  in  the  case  of  a 
wintering  operation,  EPA  considers  the 
facility  an  AFO  potentially  subject  to 
NPDES  regulations  as  a  CAFO.  It  is  not 
EPA's  intention,  however,  to  include 
within  the  AFO  definition  past\ire  or 
rangeland  that  has  a  small,  bare  patch  of 
land,  in  an  otherwise  vegetated  area, 
that  is  caused  by  animals  frequently 
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congregating  if  the  animals  are  not 
confined  to  the  area. 

The  following  examples  are  presented 
to  further  clarify  EPA's  intent.  (1)  When 
animals  are  restricted  to  vegetated  areas 
as  in  the  case  of  rotational  grazing,  they 
would  not  be  considered  to  be  confined 
in  an  AFO  if  they  are  rotated  out  of  the 
area  while  the  groimd  is  still  covered 
with  vegetation.  (2)  If  a  small  portion  of 
a  pasture  is  barren  because,  e.g.,  animals 
congregate  near  the  feed  frough  in  that 
portion  of  the  pasture,  that  area  is  not 
considered  an  AFO  because  animals  are 
not  confined  to  the  barren  area.  (3)  If  an 
area  has  vegetation  when  animals  are 
initially  confined  there,  but  the  animals 
remove  the  vegetation  during  their 
confinement,  that  area  would  be 
considered  an  AFO.  This  may  occiu-,  for 
instance,  at  some  wintering  operations. 

Thus,  to  address  the  ambiguities 
noted  above,  EPA  is  proposing  to  clarify 
the  regulatory  language  that  defines  the 
term  "animal  feeding  operation"  as 
follows:  "An  animal  feeding  operation 
or  AFO  is  a  facilify  where  animals 
(other  than  aquatic  animals)  have  been, 
are,  or  will  be  stabled  or  confined  and 
fed  or  maintained  for  a  total  of  45  days 
or  more  in  any  12-month  period. 
Animals  are  not  considered  to  be 
stabled  or  confined  when  they  are  in 
areas  such  as  past\u«s  or  rangeland  that 
sustain  crops  or  forage  growth  during 
the  entire  time  that  animals  are  present. 
Animal  feeding  operations  include  both 
the  production  area  and  land 
application  area  as  defined  below."  EPA 
is  interested  in  receiving  comments 
regarding  whether  the  proposed  revision 
to  the  AFO  definition  clearly 
distinguishes  confinement  areas  frt>m 
pastiue  land. 

2.  Proposed  Changes  to  the  NPDES 
Permitting  Regulation  for  Determining 
Which  AFOs  are  CAFOs 

To  improve  the  effectiveness  and 
clarify  of  the  NPDES  regulation  for 
CAFOs,  EPA  is  proposing  to  revise  the 
regulation  as  discussed  in  the  following 
sections. 

a.  Eliminate  the  Term  "Animal  Unit". 
To  remove  confusion  for  the  regulated 
communify  concerning  the  definition  of 
the  term  "animal  unit"  or  "AU,"  EPA  is 
proposing  to  eliminate  the  use  of  the 
term  in  the  revised  regiilation.  Instead  of 
referring  to  facilities  as  having  greater  or 
fewer  than  500  animal  units,  for 
example,  EPA  will  use  the  term 
"CAFO"  to  refer  to  those  facilities  that 
are  either  defined  or  designated,  and  all 
others  as  "AFOs."  However,  in  the. text 
of  today's  preamble,  the  term  AU  will  be 
used  in  order  to  help  the  reader 
understand  the  differences  between  the 
existing  regitlation  and  today's  proposal. 


If  this  revision  is  adopted,  the  term  AU 
will  not  be  used  in  the  final  regulation. 
Section  VII.B,  above,  lists  the  niunbers 
of  animals  in  each  sector  that  would  be 
used  to  define  a  facility  as  a  CAFO. 

EPA  received  comment  on  the 
concept  of  animal  units  during  the  AFO 
Strategy  listening  sessions,  the  small 
business  outreach  process,  and  on 
comments  submitted  for  the  draft  CAFO 
NPDES  Permit  Gvddance  and  Example 
Permit.  EPA's  decision  to  move  away 
from  the  concept  of  "animal  imits"  is 
supported  by  the  inconsistent  use  of  this 
concept  across  a  number  of  feder^ 
programs,  which  has  residted  in 
confusion  in  the  regxilated  communify. 
A  common  thread  across  all  of  the 
federal  programs  is  the  need  to 
normalize  numbers  of  animals  across 
animal  types.  Animal  luiits  have  been 
established  based  upon  a  niunber  of 
different  values  that  include  live  weight, 
forage  requirements,  or  nutrient 
excretion. 

USDA  and  EPA  have  different 
"animal  unit"  values  for  the  livestock 
sectors.  Animal  unit  values  used  by 
USDA  are  live-weight  based,  and 
account  for  all  sizes  and  breeds  of 
animals  at  a  given  operation.  This  is 
particularly  confusing  as  USDA's 
animal  unit  descriptions  result  in 
different  values  in  each  sector  and  at 
each  operation. 

The  United  States  Department  of 
Interior  (Bureau  of  Land  Management 
and  National  Park  Service)  also 
references  the  concept  of  "animal  unit" 
in  a  number  of  programs.  These 
programs  are  responsible  for  the 
collection  of  grazing  fees  for  federal 
lands.  The  animal  unit  values  used  in 
these  programs  are  based  upon  forage 
requirements.  For  Federal  lands  an 
animal  unit  represents  one  mature  cow, 
bull,  steer,  heifer,  horse,  mule,  or  five 
sheep,  or  five  goats,  all  over  six  months 
of  age.  An  emimal  unit  month  is  based 
on  the  amount  of  forage  needed  to 
sustain  one  animal  unit  for  one  month. 
Grazing  fees  for  Federal  lands  are 
charged  by  animal  unit  months. 

In  siunmary,  using  the  total  niunber  of 
head  that  defines  an  operation  as  a 
CAFO  will  minimize  confusion  with 
animal  unit  definitions  established  by 
other  programs.  See  tables  7-6  and  7- 
7  above. 

b.  How  Will  Operations  With  Mixed 
Animal  Types  be  Counted?  EPA  is 
proposing  to  eliminate  the  existing 
mixed  animal  provision,  which 
currently  requires  an  operator  to  add  the 
number  of  animal  units  from  all  animal 
sectors  at  the  facilify  when  determining 
whether  it  is  a  CAFO.  (Poultry  is 
currently  excluded  from  this  mixed 
animal  fype  calculation).  While  the 


mixed  calciilation  would  be  eliminated, 
once  the  number  of  animals  from  one 
sector  (e.g.  beef,  dairy,  poultry,  swine, 
veal)  of  one  type  cause  an  operation  to 
be  defined  as  a  CAFO,  manure  from  all 
confined  animal  types  at  the  facilify 
would  be  covered  by  the  permit 
conditions.  In  the  event  that  waste 
streams  from  multiple  livestock  species 
are  commingled,  and  the  regulatory 
requirements  for  each  species  are  not 
equivalent,  the  permit  must  apply  the 
more  stringent  requirements. 

In  the  existing  regulation,  a  focilify 
with  1,000  animal  units  or  the 
ciunulative  niunber  of  mixed  animal 
fypes  which  exceeds  1,000,  is  defined  as 
a  CAFO.  Animal  unit  means  a  unit  of 
measurement  for  any  animal  feeding 
operation  calculated  by  adding  the 
following  numbers:  the  number  of 
slaughter  and  feeder  cattle  multiplied  by 
1.0,  plus  the  number  of  mature  dairy 
cattle  multiplied  by  1.4,  plus  the 
number  of  swine  weighing  over  25 
kilograms  (approximately  55  pounds) 
multiplied  by  0.4,  plus  the  number  of 
sheep  multiplied  by  0.1,  plus  the 
number  of  horses  multiplied  by  2.0.  As 
mentioned,  poultry  operations  are 
excluded  from  this  mixed  unit 
calculation  as  the  current  r^ulation 
simply  stipulates  the  number  of  birds 
that  define  the  operation  as  a  CAFO, 
and  assigns  no  multiplier. 

Because  simplicity  is  one  objective  of 
these  proposed  regulatory  revisions,  the 
Agency  believes  that  either  all  animal 
types,  including  poultry,  covered  by  the 
effluent  guidelines  and  NPDES 
regulation  should  be  included  in  the 
formula  for  mixed  facilities,  or  EPA 
should  eliminate  the  facilify  multipliers 
from  the  revised  rule.  Today's 
rulemaking  proposes  changes  that 
would  have  to  be  foctored  in  to  a  revised 
mixed  animal  calculation  which  would 
make  the  regulation  more  compUcated 
to  implement.  For  example,  EPA  is 
proposing  to  cover  additional  animal 
types  (dry  chicken  operations,  immature 
swine  and  heifer  operations).  Thus,  EPA 
is  proposing  to  eliminate  the  mixed 
operation  calculation  rather  than  revise 
it  and  create  a  more  complicated 
regulation  to  implement  that  would 
potentially  bring  smaller  farms  into 
regulation. 

EPA  believes  that  the  effect  of  this 
proposed  change  would  be  sufficiently 
protective  of  the  environment  while 
maintaining  a  consistently  enforceable 
regulation.  EPA  estimates  25  percent  of 
AFOs  with  less  than  1 ,000  AU  have    - 
multiple  animal  types  present 
simultaneously  at  one  location,  and 
only  a  small  fraction  of  these  AFOs 
would  be  CAFOs  exceeding  either  300 
AU  or  500  AU  when  all  animal  types  are 
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counted.  EPA  also  believes  that  few 
large  AFOs  possess  mixed  animals  due 
to  the  increasingly  specieilized  nature  of 
livestock  and  poultry  production. 
Therefore,  EPA  believes  that  a  rule 
which  required  mixed  animal  types  to 
be  part  of  the  threshold  calculation  to 
determine  if  a  facility  is  a  CAPO  would 
result  in  few  additional  operations 
meeting  the  defoiition  of  a  CAPO.  In 
addition,  most  facilities  with  mixed 
animal  types  tend  to  be  much  smaller, 
and  tend  to  have  more  traditional, 
oftentimes  more  sustainable,  production 
systems.  These  farms  tend  to  be  less 
specialized,  engaging  in  both  animal 
and  crop  production.  They  often  have 
sufficient  cropland  and  fertilizer  needs 
to  land  apply  manure  nutrients 
generated  at  the  farm's  livestock  or 
poultry  business.  Nevertheless,  should 
such  an  APO  be  found  to  be  a 
significant  contributor  of  pollution  to 
waters  of  the  U.S.,  it  could  be 
designated  a  CAPO  by  the  permit 
authority. 

EPA  is,  therefore,  proposing  to 
eliminate  the  mixed  animal  calculation 
in  determining  which  AFOs  are  CAPOs. 
Once  an  operation  is  a  CAPO  for  any 
reason,  manure  from  all  confined 
animal  types  at  the  focility  is  subject  to 
the  permit  requirements.  EPA  is 
requesting  comment  on  the  number  of 
operations  that  could  potentially  have 
the  equivalent  of  500  AU  using  the 
mixed  calciUation  that  would  be 
excluded  from  regulation  under  this 
proposal. 

c.  Is  an  AFO  Considered  a  CAFO  if  it 
Only  Discharges  During  a  25-YeaT,  24- 
Hour  Storm?  EPA  is  proposing  to 
eliminate  the  25-year,  24-houT  storm 
event  exemption  from  the  CAPO 
definition  (40  CPR  122.23,  Appendix  B), 
thereby  requiring  any  operation  that 
meets  the  definition  of  a  CAPO  either  to 
apply  for  a  permit  or  to  establish  that  it 
has  no  potential  to  discharge.  Under  the 
proposed  three-tier  structure  an 
operation  writh  300  AU  to  1.000  AU  may 
certify  that  it  is  not  a  CAPO  if  it  is 
designed,  constructed,  and  maintained 
in  accordance  with  today's  effluent 
guidelines  and  it  does  not  meet  any  of 
the  risk-based  conditions.  See  Section 
VILB.2. 

The  existing  NPDES  definition  of  a 
CAPO  provides  that  "no  animal  feeding 
operation  is  a  concentrated  animal 
feeding  operation  *  *  *  as  defined 
above  *  *  *  if  such  animal  feeding 
operation  discharges  only  as  the  result 
of  •»  25-year.  24-hour  storm  event"  (40 
CPR  §  122.23,  Appendix  B).  This 
provision  applies  to  AFOs  with  300  AU 
or  more  that  are  defined  as  CAPOs 
under  the  existing  regulation.  (Facilities 
of  any  size  that  are  CAPOs  by  virtue  of 


designation  are  not  eligible  for  this 
exemption  because,  by  the  terms  of 
designation,  it  does  not  apply  to  them. 
Moreover,  they  have  been  determined 
by  the  permit  authority  to  be  a 
significant  contributor  of  pollution  to 
waters  of  the  U.S.) 

The  25-year,  24-hour  standard  is  an 
engineering  standard  used  for 
construction  of  storm  water  detention 
structures.  The  term  "25-year,  24-hour 
storm  event"  means  the  maximum  24- 
hour  precipitation  event  with  a  probable 
recurrence  of  once  in  25  years,  as 
defined  by  the  National  Weather  Service 
(NWS)  in  Technical  Paper  Number  40 
{TP40),  "Rainfall  Frequency  Atlas  of  the 
United  States,"  May  1961,  and 
subsequent  amendments,  or  by 
equivident  regional  or  State  rainfall 
probability  information  developed 
therefrom.  [40  CPR  Part  412.11(e)]. 
(Note  that  the  NWS  is  updating  some  of 
the  Precipitation  Frequency 
Publications,  including  part  of  the  TP40. 
In  1973,  the  National  Atinospheric  and 
Oceanic  Administration  (NOAA)  issued 
the  NOAA  Atlas  2,  Precipitation 
Frequency  Atlas  of  the  Western  United 
States.  The  Atlas  is  published  in  a 
separate  voliune  for  each  of  the  eleven 
western  states.  An  update  for  four  of  the 
State  volumes  is  currently  being 
conducted.  In  addition,  the  NWS  is 
updating  TP40  for  the  Ohio  River  Basin 
which  covers  a  significant  portion  of  the 
eastern  U.S.  The  updates  will  reflect 
more  than  30  years  of  additional  data 
and  will  benefit  from  NWS  enhanced 
computer  capabilities  since  the  original 
documents  were  generated  almost  40 
years  ago.)  As  discussed  further  in 
section  Vm,  the  25-year,  24-hour  storm 
event  also  is  used  as  a  standard  in  the 
effluent  limitation  guideline. 

The  circularity  of  the  25-year,  24-hour 
storm  event  exemption  in  the  existing 
CAFO  definition  has  created  confusion 
that  has  led  to  difficulties  in 
implementing  the  NPDES  regulation. 
The  effluent  guidelines  regulation, 
which  is  applicable  to  permitted 
CAPOs,  requires  that  CAPOs  be 
designed  and  constructed  to  contain 
such  an  event.  However,  the  NPDES 
regulations  allows  facilities  that 
discharge  only  as  a  result  of  such  an 
event  to  avoid  obtaining  a  permit.  This 
exemption  has  resulted  in  very  few 
operations  actuaUy  obtaining  NPDES 
permits,  which  has  hampered 
implementation  of  the  NPDES  program. 
While  there  are  an  estimated  12,000 
AFOs  likely  to  meet  the  current 
definition  of  a  CAFO,  only  about  2,500 
such  facilities  have  obtained  an  NPDES 
permit.  Many  of  these  unpermitted 
facilities  may  incorrectly  believe  they 
qxialify  for  the  25-year,  24-houi  storm 


permitting  exemption.  These 
impermitted  facilities  operate  outside 
the  current  NPDES  program,  and  State 
and  EPA  NPDES  permit  authorities  lack 
the  basic  information  needed  to 
determine  whether  or  not  the  exemption 
has  been  applied  correctly  and  whether 
or  not  the  CAPO  operation  is  in 
compliance  with  NPDES  program 
requirements. 

EPA  does  not  believe  that  the 
definition  as  a  CAPO  should  hinge  on 
whether  an  AFO  only  discharges 
pollutants  due  to  a  25-year,  24-hour 
storm  event.  Congress  clearly  intended 
for  concentrated  animal  feeding 
operations  to  be  subject  to  NPDES 
permits  by  explicitly  naming  CAPOs  as 
point  sources  in  the  Clean  Water  Act 
Section  502(14).  Further,  Section  101(a) 
of  the  Act  specifically  states  that 
elimination  of  discharges  down  to  zero 
is  to  be  achieved  where  possible,  and 
EPA  does  not  believe  that  facilities 
should  avoid  the  regulatory  program 
altogether  by  merely  claiming  that  they 
meet  the  25-year,  24-hour  criterion.  This 
issue  is  discussed  further  below  in 
section  Vn.C.2(c). 

The  public  has  expressed  widespread 
concern  regarding  whether  some  of 
these  currently  impermitted  fecilities 
are,  in  fact,  entitled  to  this  exemption. 
Based  on  comments  EPA  has  received  in 
a  variety  of  forums,  including  during  the 
APO  Strategy  listening  sessions  and  on 
the  draft  CAPO  permit  guidance,  EPA 
believes  there  is  a  strong  likelihood  that 
many  of  these  facilities  are  discharging 
pollutants  to  waters  of  the  U.S.  EPA  is 
concerned  that,  in  applying  the  25-year, 
24-hour  storm  exemption,  operations 
are  not  now  taking  into  consideration 
runoff  from  their  production  areas,  or 
are  improperly  interpreting  which 
discharges  are  the  re«ult  of  25-year  24- 
hour  storms  and  chronic  rainf^  which 
may  result  in  breaches  and  overflows  of 
storage  systems,  all  of  which  cause 
pollution  to  enter  waters  of  the  U.S. 
Additionally,  fecilities  may  not  be 
considering  discharges  from  improper 
land  application  of  manure  and 
wastewater. 

EPA  is  today  proposing  to  eliminate 
the  25-year.  24-nour  storm  exemption 
from  the  CAFO  definition  (40  CPR 
122.23.  Appendix  B)  in  order  to:  (a) 
Ensure  that  all  CAFOs  with  a  potential 
to  discharge  are  appropriately 
permitted;  (b)  ensure  through  permitting 
that  facilities  are,  in  fact,  properly 
designed,  constructed,  and  maintained 
to  contain  a  25-year,  24-hour  storm 
event,  or  to  meet  a  zero  discharge 
requirement,  as  the  case  may  be;  (c) 
improve  the  ability  of  EPA  and  State 
permit  authorities  to  monitor 
compliance;  (d)  ensure  that  &cilities  do 
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not  discharge  pollutants  from  their 
production  areas  or  from  excessive  land 
application  of  maniu«  and  wastewater; 
(e)  make  the  NPDES  permitting 
provision  consistent  with  today's 
proposal  to  eliminate  the  25-year,  24- 
hour  storm  design  standard  from  the 
effluent  guidelines  for  swine,  veal  and 
poultry;  and  (f)  achieve  EPA's  goals  of 
simplifying  the  regulation,  providing 
clarity  to  the  regulated  community,  and 
improving  the  consistency  of 
implementation. 

Under  the  proposed  two-tier 
structure,  any  facility  that  is  defined  as 
a  CAFO  would  be  a  CAFO  even  if  it 
only  discharges  in  the  event  of  a  25- 
year,  24-hour  storm.  Further,  the  CAPO 
operator  would  be  required  to  apply  for 
an  NPDES  permit,  as  discussed  below 
regarding  the  duty  to  apply  for  a  NPDES 
permit.  (If  the  operator  beUeves  the 
facility  never  discharges,  the  operator 
could  request  a  determination  of  no 
potential  to  discharge,  as  discussed 
below.)  Under  the  three-tier  structure  a 
facility  with  300  AU  to  1,000  AU  would 
be  required  to  either  certify  it  is  not  a 
CAFO,  to  apply  for  a  permit,  or 
demonstrate  it  has  no  potential  to 
discharge.  Today's  effluent  guidelines 
proposal  would  retain  the  design 
specification  for  beef  or  dairy  facilities, 
which  would  allow  a  permitted  facility 
to  discharge  due  to  a  25-year,  24-hour 
event,  as  long  as  the  facilify's 
containment  system  is  designed, 
constructed  and  operated  to  handle 
manure  and  wastewater  plus 
precipitation  from  a  25-year,  24-hour 
storm  event  (unless  a  permit  writer 
imposed  a  more  stringent,  water  qualify- 
based  effluent  limitation).  However,  a 
facilify  that  meets  the  definition  of 
CAFO  and  discharges  during  a  25-year, 
24-hoiu'  storm  event,  but  has  failed  to 
apply  for  an  NPDES  permit  (or  to  certify 
in  the  three-tier  structxire),  would  be 
subject  to  enforcement  for  violating  the 
CWA.  Swine,  veal  and  poultry  CAFOs 
would  be  required  to  achieve  a  zero 
discharge  standard  at  all  times. 

EPA  considered  limiting  this  change 
to  the  very  largest  CAPOs  (e.g., 
operations  with  1,000  or  more  animal 
units),  and  retaining  the  exemption  for 
smaller  facilities.  However,  EPA  is 
concerned  that  this  could  allow 
significant  discharges  resulting  from 
excessive  land  application  of  manure 
and  wastewater  to  remain  beyond  the 
scope  of  the  NPDES  permitting  program, 
thereby  resulting  in  ongoing  discharge 
of  CAFO-generated  pollutants  into 
waters  of  the  U.S.  Moreover,  EPA 
believes  that  retaining  the  exemption  for 
certain  operations  adds  unnecessary 
complexity  to  the  CAFO  definition. 


The  Small  Business  Advocacy  Review 
Panel  also  considered  the  idea  of 
removing  the  25-year,  24-hour 
exemption.  While  the  Panel  agreed  that 
this  was  generally  appropriate  for 
operations  above  the  1,000  AU 
threshold,  it  was  divided  on  whether  it 
would  also  be  appropriate  to  remove  the 
exemption  for  facilities  below  this 
threshold.  The  Panel  noted  that  for 
some  such  facilities,  removing  the 
exemption  would  not  expand  the  scope 
of  the  current  regulation,  but  rather 
ensure  coverage  for  facilities  that  shoidd 
already  have  obtained  a  permit. 
However,  the  Panel  also  recognized  that 
eliminating  the  exemption  would 
require  fecilities  that  do  properly 
quality  for  it — e.g.,  because  diey  do  have 
sufficient  maniue  management  and 
containment  in  place,  or  for  some  other 
reason,  do  not  discharge  except  in  a  25- 
year,  24-hour  storm — ^to  obtain  a  permit 
or  certify  that  none  is  needed.  The  Panel 
recommended  that  EPA  carefully  weigh 
the  costs  and  benefits  of  removing  the 
exemption  for  small  entities  and  that  it 
fully  analyze  the  incremental  costs 
associated  with  permit  applications  for 
those  facilities  not  presently  permitted 
that  can  demonstrate  that  they  do  not 
discharge  in  less  than  a  25-year,  24-hour 
storm  event,  as  well  as  any  costs 
associated  with  additional  conditions 
related  to  land  application,  nutrient 
management,  or  adoption  of  BMPs  that 
the  permit  might  contain.  The  Panel 
further  recommended  that  EPA  consider 
reduced  application  requirements  for 
small  operators  affected  by  the  removal 
of  the  exemption.  The  Agency  requests 
comment  on  whether  to  retain  this 
exemption  for  small  entities  and  at  what 
animal  imit  threshold  would  be 
appropriate  for  doing  so. 

d.  Who  Must  Apply  for  and  Obtain  an 
NPDES  Permit?  EPA  is  proposing  today 
to  adopt  regulations  that  would 
expressly  require  all  CAPO  owners  or 
operators  to  apply  for  an  NPDES  permit. 
See  proposed  §  122.23(c).  That  is, 
owners  or  operators  of  all  facilities 
defined  or  designated  as  CAPOs  would 
be  required  to  apply  for  an  NPDES 
permit.  The  existing  regulations  contain 
a  general  duty  to  apply  for  a  permit, 
which  EPA  believes  applies  to  virtually 
all  CAFOs.  The  majority  of  CAFO  owner 
or  operators,  however,  have  not  applied 
for  an  NPDES  permit.  Today's  proposed 
revisions  would  clarify  that  all  CAJOs 
owners  or  operators  must  apply  for  an 
NPDES  permit;  however,  if  he  or  she 
believes  the  CAPO  does  not  have  a 
potential  to  discharge  pollutants  to 
waters  of  the  U.S.  from  either  its 
production  area  or  its  land  application 
area(s),  he  or  she  could  make  a  no 


potential  discharge  demonstration  to  the 
permit  authority  in  lieu  of  submitting  a 
full  permit  application.  If  the  permit 
authority  agrees  that  the  CAFO  does  not 
have  a  potential  to  discharge,  the  permit 
authority  woidd  not  need  to  issue  a 
permit.  However,  if  the  unpermitted 
CAPO  does  indeed  discharge,  it  would 
be  violating  the  CWA  prohibition 
against  discharging  without  a  permit 
and  would  be  subject  to  civil  and 
criminal  penalties.  Thus,  an 
unpermitted  CAFO  does  not  get  the 
benefit  of  the  25-year,  24-hour  storm 
standard  established  by  the  effluent 
guidelines  for  beef  and  dairy,  nor  does 
it  have  the  benefit  of  the  upset  and 
bypass  affirmative  defenses. 

The  duty  to  apply  for  a  permit  under 
existing  regulations.  EPA  believes  that 
virtually  all  facilities  defined  as  CAPOs 
already  have  a  duty  to  apply  for  a 
permit  imder  the  current  NPDES 
regulations,  because  of  their  past  or 
current  discharges  or  potential  for  futive 
discharge.  Under  NPDES  regulations  at 
40  CFR  Part  122.21(a),  any  person  who 
discharges  or  proposes  to  discharge 
pollutants  to  me  waters  of  the  United 
States  from  a  point  source  is  required  to 
apply  for  an  NPDES  permit.  CAFOs  are 
point  sources  by  definition,  under  §  502 
of  the  CWA  and  40  CFR  122.2.  Thus, 
any  CAPO  that  "discharges  or  proposes 
to  discharge"  pollutants  must  apply  for 
a  permit. 

Large  CAFOs  with  greater  than  1 ,000 
AU  pose  a  risk  of  discharge  in  a  niunber 
of  different  ways.  For  example,  a 
discharge  of  pollutants  to  surface  waters 
can  occur  through  a  spill  from  the  waste 
handling  facilities,  from  a  breach  or 
overflow  of  those  facilities,  or  through 
runoff  from  the  feedlot  area.  A  discharge 
can  also  occur  through  runoff  of 
pollutants  frt)m  application  of  manure 
and  associated  wastewaters  to  the  land 
or  through  seepage  from  the  production 
area  to  ground  water  where  there  is  a 
direct  hydrologic  connection  between 
ground  water  and  surface  water.  Given 
the  large  volume  of  manure  these 
facilities  generate  and  the  variety  of 
ways  they  may  discharge,  and  based  on 
EPA's  and  the  States'  own  experience  in 
the  field,  EPA  believes  that  aU  or 
virtually  all  large  CAFOs  have  had  a 
discbarge  in  the  past,  have  a  current 
discharge,  or  have  the  potential  to 
discharge  in  the  future.  A  CAFO  that 
meets  any  one  of  these  three  criteria 
would  be  a  facility  that  "discharges  or 
proposes  to  discharge"  pollutants  and 
would  therefore  need  to  apply  for  a 
permit  under  the  current  regulations. 

Where  CAFO  has  not  discnarged  in 
the  past,  does  not  now  discharge 
pollutants,  and  does  not  expect  to 
discharge  pollutants  in  the  future,  EPA 
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believes  that  the  owner  or  operator  of 
that  focility  should  demonstrate  diuing 
the  NPDES  permit  application  process 
that  it  is,  in  fact,  a  "no  discharge" 
facility.  See  proposed  §  122.23(e).  EPA 
anticipates  that  very  few  large  CAFOs 
will  be  able  to  successfully  demonstrate 
that  they  do  not  discharge  pollutants 
and  do  not  have  a  reasonable  potential  . 
to  discharge  in  the  future,  and 
furthermore,  that  very  few  large  CAFOs 
will  wish  to  forego  the  protections  of  an 
NPDES  permit.  For  instance,  only  those 
beef  and  dairy  CAFOs  with  an  NPDES 
permit  will  be  authorized  to  discharge 
in  a  25-year,  24-hour  storm. 

EPA  also  believes  that  a  CAFO  owner 
or  operator's  current  obligation  to  apply 
for  an  NPDES  permit  is  based  not  only 
on  discharges  from  the  feedlot  area  but 
also  on  discharges  from  the  land 
application  areas  under  the  control  of 
the  CAFO  operator.  More  specifically, 
discharges  of  CAFO-generated  manure 
and/or  wastewater  from  such  land 
application  areas  should  be  viewed  as 
discharges  from  the  CAFO  itself  for  the 
purpose  of  determining  whether  it  has 
a  potential  to  discharge.  EPA  recognizes, 
however,  that  it  has  not  previously 
defined  CAFOs  to  include  the  land 
application  area.  EPA  is  proposing  to 
explicitly  include  the  land  application 
area  in  the  definition  of  a  CAFO  in 
today's  action. 

The  need  for  a  clarified,  broadly 
applicable  duty  to  apply.  EPA  believes 
that  virtually  all  large  CAFOs  have  had 
a  past  or  current  discharge  or  have  the 
potential  to  discharge  in  the  future,  and 
that  meeting  any  one  of  these  criteria 
would  trigger  a  duty  to  apply  for  a 
permit.  Today,  EPA  is  proposing  to 
revise  the  regulations  by  finding  that,  as 
a  rebuttable  presumption,  all  CAFOs  do 
have  a  potential  to  discharge  and, 
therefore,  are  required  to  apply  for  and 
to  obtain  an  NPDES  permit  unless  they 
can  demonstrate  that  they  will  not 
discharge.  See  proposed  §  122.23(c). 
(See  section  Vn(F)3  for  a  fuller 
discussion  on  demonstrating  "no 
potential  to  discharge.") 

EPA  has  not  previously  sought  to 
categorically  adopt  a  duty  to  apply  for 
an  NPDES  permit  for  all  facilities  within 
a  particular  industrial  sector.  The 
Agency  is  proposing  today  to  do  so  for 
CAFOs  for  reasons  that  involve  the 
unique  characteristics  of  CAFOs  and  the 
zero  discharge  regulatory  approach  that 
applies  to  them. 

First,  as  noted,  since  the  inception  of 
the  NPDES  permitting  program  in  the 
1970s,  a  relatively  small  number  of 
larger  CAFOs  has  actually  sought 
permits.  Information  from  State  permit 
authorities  and  EPA's  own  regional 
offices  indicates  that,  currenUy, 


approximately  2,500  CAFOs  have 
NPDES  permits  out  of  approximately 
12,000  CAFOs  with  greater  than  1,000 
AU. 

EPA  believes  there  are  a  number  of 
reasons  why  so  few  CAFOs  have  sought 
NPDES  permits  over  the  years.  The 
primary  reason  appears  to  be  that  the 
definition  of  a  CAFO  in  the  current 
regulations  (as  echoed  in  the  regulations 
of  some  State  programs)  excludes 
animal  feeding  operations  that  do  not 
discharge  at  aU  or  discharge  only  in  the 
event  of  a  25-year,  24-hour  storm.  [40 
CFR  122.23,  Appendix  B).  Based  on  the 
existing  regulation,  many  animal 
feeding  operations  that  claim  to  be  "zero 
dischargers"  believe  that  they  are  not 
subject  to  NPDES  permitting  because 
they  are  excluded  from  the  CAFO 
definition  and  thus  are  not  CAFO  point 
soiuces. 

EPA  believes  that  many  of  the 
facilities  that  have  relied  on  this 
exclusion  from  the  CAFO  definition 
may  have  misinterpreted  this  provision. 
It  excludes  facilities  from  the  CAFO 
definition  only  when  they  neither 
discharge  pollutants  nor  have  the 
potential  to  discbarge  pollutants  in  a  25- 
year,  24-hour  storm.  In  fact,  as 
explained  above,  a  facility  that  has  at 
least  a  potential  to  discharge  pollutants 
(and  otherwise  meets  the  CAFO 
definition)  not  only  is  defined  as  a 
CAFO  but  also  has  a  duty  to  apply  for 
an  NPDES  permit,  regardless  of  whether 
it  actually  discharges.  (40  CFR 
122.21(a)).  Thus,  many  facilities  that 
have  at  least  a  potential  to  discharge 
manure  and  wastewaters  may  have 
avoided  permitting  based  on  an 
incorrect  reliance  on  this  definitional 
exclusion. 

To  compound  the  confusion  under 
the  current  regulations,  EPA  believes, 
there  has  been  misinterpretation 
surrounding  the  issue  of  discharges 
from  a  CAFO's  land  application  areas. 
As  EPA  has  explained  in  section  VII.D 
of  today's  notice,  runoff  from  land 
application  of  CAFO  maniu^  is  viewed 
as  a  discharge  from  the  CAFO  point 
source  itself.  Certain  operations  may 
have  claimed  to  be  "zero  dischargers" 
when  in  fact  they  were  not,  and  are  not, 
zero  dischargers  when  runoff  from  their 
land  application  areas  is  taken  into 
accoimt. 

Another  category  of  operations  that 
may  have  improperly  avoided 
permitting  are  those  that  have  had  a  past 
discharge  of  pollutants,  and  are  not 
designed  and  operated  to  achieve  zero 
discharge  except  in  a  25-year,  24-hour 
storm  event.  Many  of  these  facilities 
may  have  decided  not  to  seek  a  permit 
because  they  believe  they  will  not  have 
any  future  discharges.  However,  as 


explained  above,  an  operation  that  has 
had  a  past  discharge  of  pollutants  is 
covered  by  the  NPDES  permitting 
regulations  in  the  same  way  as 
operations  that  have  a  "potential"  to 
discharge — i.e.,  it  is  not  only  defined  as 
a  CAFO  (where  it  meets  the  other 
elements  of  the  definition)  but  is 
required  to  apply  for  a  permit  [Carr  v. 
Alta  Verde  Industries,  Inc.,  931  F.2d 
1055  (5th  Cir.  1991)].  Facilities  that 
have  had  a  past  discharge  meet  the 
criteria  of  §  122.21(a),  in  EPA's  view, 
both  as  "dischargers"  and  as  operations 
that  have  the  potential  for  further 
discharge.  Accordingly,  they  are 
required  to  apply  for  an  NPDES  permit. 
Misinterpretation  regarding  the  need  to 
apply  for  a  permit  may  also  have 
occurred  in  cases  where  the  past 
discharges  were  from  land  application 
nmoff,  as  explained  above. 

Finally,  the  natiu«  of  these  operations 
is  that  any  discharges  from  manure 
storage  structures  to  waters  of  the  U.S. 
are  usually  only  intermittent,  either  due 
to  accidental  releases  from  equipment 
failures  or  storm  events  or,  in  some 
cases,  deliberate  releases  such  as 
pumping  out  lagoons  or  pits.  The 
intermittent  nature  of  these  discharges, 
combined  with  the  large  niunbers  of 
animal  feeding  operations  nationwide, 
makes  it  very  difficult  for  EPA  and  State 
regulatory  agencies  to  know  where 
discharges  have  occurred  (or  in  many 
cases,  where  animal  feeding  operations 
are  even  located),  given  the  limited 
resources  for  conducting  inspections.  In 
this  sense,  CAFOs  are  distinct  from 
typical  industrial  point  sources  subject 
to  the  NPDES  program,  such  as 
manufacturing  plants,  where  a  facility's 
existence  and  location  and  the  fact  that 
it  is  discharging  wastewaters  at  all  is 
usually  not  in  question.  Accordingly,  it 
is  much  easier  for  CAFOs  to  avoid  the 
permitting  system  by  not  reporting  their 
discharges,  and  there  is  evidence  that 
such  avoidances  have  taken  place. 

In  sum,  EPA  believes  it  is  very 
important  in  these  regulatory  revisions 
to  ensure  that  all  CAFOs  have  a  duty  to 
apply  for  an  NPDES  permit,  including 
those  facilities  that  currently  have  a 
duty  to  apply  because  they  meet  the 
definition  of  CAFO  under  the  existing 
regulations  and  those  facilities  which 
would  meet  the  proposed  revised 
definition  of  CAFO.  Two  of  the 
revisions  that  EPA  is  proposing  today  to 
other  parts  of  the  CAFO  regulations 
would  themselves  significantly  address 
this  matter.  First,  EPA  is  proposing  to 
eliminate  the  25-year,  24-hour  storm 
exemption  from  tiie  definition  of  a 
CAF(3.  Operations  would  no  longer  be 
able  to  avoid  being  defined  as  CAFO 
point  soiut:es  subject  to  permitting  on 
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the  basis  that  they  do  not  discharge  or 
discharge  only  in  the  event  of  a  25-year, 
24-hour  storm.  Second,  EPA  is 
proposing  to  clarify  that  land 
application  areas  are  part  of  the  CAFO 
and  any  associated  discharge  from  the^se 
areas  is  subject  to  permitting. 

While  these  two  proposed  changes 
would  help  address  the  "duty  to  apply" 
issue,  EPA  does  not  believe  they  would 
go  far  enough.  Even  with  eliminating 
the  25-year,  24-hour  storm  exemption 
from  the  CAFO  definition,  EPA  is 
concerned  that  operations  would  still 
seek  to  avoid  permitting  by  claiming 
they  are  "zero  dischargers." 
Specifically,  EPA  has  encoimtered  a 
further  zero  discharge  conundrum:  A 
facility  claims  that  by  controlling  its 
discharge  down  to  zero — the  very  level 
that  a  permit  would  require — it  has 
effectively  removed  itself  from  CWA 
jurisdiction,  because  the  CWA  simply 
prohibits  discharging  without  a  permit, 
so  a  facility  that  does  not  discharge  does 
not  need  a  permit.  EPA  believes  ^s 
would  be  an  incorrect  reading  of  the 
CWA  and  would  not  be  a  basis  for 
claiming  an  exemption  from  pennitting 
(as  explained  directiy  below).  Therefore, 
it  is  important  to  clarify  in  the 
regulations  that  even  CAFOs  that  claim 
to  be  zero  dischargers  must  apply  for  a 
permit. 

To  round  out  the  basis  for  this 
proposed  revision,  EPA  is  proposing  a 
regulatory  presumption  in  the 
regulations  that  all  CAFOs  have  a 
potential  to  discharge  to  the  waters  such 
that  they  should  be  required  to  apply  for 
a  permit.  EPA  believes  this  would  be  a 
reasonable  presumption  on  two 
groimds.  First,  the  Agency  believes  this 
is  reasonable  from  a  factual  standpoint, 
as  is  fully  discussed  in  section  V  of 
today's  preamble. 

This  factual  finding  would  become 
even  more  compelling  imder  today's 
proposals  to  eliminate  the  25-year,  24- 
hour  storm  exemption  from  the  CAFO 
definition  and  to  clarify  that  discharges 
from  on-site  land  application  areas,  are 
considered  CAFO  point  source 
discharges.  If  these  two  proposals  were 
put  in  place,  EPA  believes,  many  fewer 
operations  woidd  be  claiming  that  they 
do  not  discharge. 

Second,  a  presumption  that  all  CAFOs 
have  a  potential  to  discharge  would  be 
reasonable  because  of  the  need  for 
clarity  on  the  issues  described  above 
and  the  historical  inability  under  the 
ciurent  regulations  to  effectuate  CAFO 
permitting.  Under  today's  proposal,  the 
duty  would  be  for  each  CAFO  to  apply 
for  a  permit,  not  necessarily  to  obtain 
one.  A  CAFO  that  believes  it  does  not 
have  a  potential  to  discharge  could  seek 
to  demonstrate  as  much  to  the 


permitting  authority  in  lieu  of 
submitting  a  full  permit  application.  (To 
avoid  submitting  a  completed  permit 
application,  a  facility  would  need  to 
receive  a  "no  potential  to  discharge"        , 
determination  from  the  permit  authority 
prior  to  the  deadline  for  applying  for  a 
permit.  See  section  VII.F.3  below.)  If  the 
demonstration  were  successful,  the 
permitting  authority  would  not  issue  a 
permit.  Therefore,  the  duty  to  apply 
would  be  based  on  a  rebuttable 
presumption  that  each  facility  has  a 
potential  to  discharge.  Without  this 
rebuttable  presumption,  EPA  believes  it 
coidd  not  effectuate  proper  permitting 
of  CAFOs  because  of  operations  that 
would  claim  to  be  excluded  from  the 
CWA  because  they  do  not  discharge. 

CWA  authority  for  a  duty  to  apply.  In 
pre-proposal  discussions,  some 
stakeholders  have  questioned  EPA's 
authority  Under  the  Clean  Water  Act  to 
impose  a  duty  for  all  CAFOs  to  apply  for 
a  permit.  EPA  believes  that  the  CWA 
does  provide  such  authority,  for  the 
following  reasons. 

Section  301(a)  of  the  CWA  says  that 
no  person  may  discharge  without  an 
NPDES  permit.  The  Act  is  silent, 
however,  on  the  requirement  for  permit 
applications.  It  does  not  expliciUy 
require  anyone  to  apply  for  a  permit,  as 
some  stakeholders  have  pointed  out.  But 
neither  does  the  Act  expressly  prohibit 
EPA  from  requiring  certain  facilities  to 
submit  an  NPDES  permit  application  or 
from  issuing  an  NPDES  permit  without 
one.  Section  402(a)  of  the  Act  says 
simply  that  the  Agency  may  issue  an 
NPDES  permit  after  an  opportimity  for 
public  hearing. 

Indeed,  finding  that  EPA  could  not 
require  permitting  of  CAFOs  would 
upset  the  legislative  scheme  and  render 
certain  provisions  of  the  Act 
meaningless.  Section  301(b)(2)(A), 
which  sets  BAT  requirements  for 
existing  sources  and  thus  is  at  the  heart 
of  the  statutory  scheme,  states  that  EPA 
shall  establish  BAT  standards  that 
"require  the  elimination  of  discharges  of 
all  pollutants  if  the  Administrator  finds 
*  *  *  that  such  elimination  is 
technologically  and  economically 
achievable.*  *  *"  In  other  words. 
Congress  contemplated  that  EPA  could 
set  effluent  standards  going  down  to 
zero  discharge  where  appropriate. 
Section  306,  concerning  new  soiu-ces, 
contains  similar  language  indicating 
that  zero  discharge  may  be  an 
appropriate  standard  for  some  new 
sources.  Section  402  puts  these 
standards  into  effect  by  requiring  EPA  to 
issue  NPDES  permits  that  apply  these 
standards  and  ensure  compliance  with 
them.  Thus,  the  Act  contemplates  the 
issuance  of  NPDES  permits  that  require 


zero  discharge.  These  provisions  are 
imderscored  by  Section  101(a)  of  the 
Act,  which  sets  a  national  goal  of  not 
just  reducing  but  eliminating  the 
discharge  of  pollutants  to  the  waters. 

This  statutory  scheme  would  be 
negated  if  facilities  were  allowed  to 
avoid  permitting  by  claiming  that  they 
already  meet  a  zero  discharge  standard 
that  is  established  in  the  CAFO 
regulations  and  that  a  permit  would 
require.  Issuing  a  zero  discharge 
standard  would  be  an  act  of  futility 
because  it  could  not  be  implemented 
through  a  permit.  Under  a  contrary 
interpretation,  a  CAFO  could  repeatedly 
discharge  and  yet  avoid  permitting  by 
claiming  that  it  does  not  intend  to 
discharge  further.  EPA  does  not  believe 
that  Congress  intended  to  tie  the 
Agency's  hands  in  this  manner.  To  be 
sure,  in  no  other  area  of  the  NPDES 
program  are  industrial  operations 
allowed  to  avoid  permitting  by  claiming 
that  they  already  meet  the  limits  that  a 
permit  would  require.  That  would  be  a 
plaiidy  wrong  view  of  the  Act;  Section 
301(a)  states  unequivocally  that  no 
person  may  discharge  at  all  without  a 
permit.  The  Act  does  not  contemplate  a 
different  system  for  facilities  that  are 
subject  to  a  zero  discharge  standard,  and 
it  is  the  unique  natiu«  of  the  zero 
discharge  standard  that  makes  it 
appropriate  for  EPA  to  require  CAFOs  to 
apply  for  permits. 

EPA  also  finds  authority  to  require 
NPDES  permit  applications  from  CAFOs 
in  Section  308  of  the  Act.  Under  Section 
308,  the  Administrator  may  require 
point  sources  to  provide  information 
"whenever  required  to  carry  out  the 
objective  of  this  chapter,"  for  piuposes, 
among  other  things,  of  determining 
whether  any  person  is  in  violation  of 
effluent  limitations,  or  to  carry  out 
Section  402  and  other  provisions. 
Because  EPA  proposes  a  presumption 
that  all  CAFOs  have  a  potential  to 
discharge  pollutants, ^t  is  important, 
and  within  EPA's  authority,  to  collect 
information  from  CAFOs  in  order  to 
determine  if  they  are  in  violation  of  the 
Act  or  otherwise  need  a  permit 

EPA  solicits  conunent  on  the 
proposed  duty  to  apply. 

e.  The  Definitions  of  AFO  and  CAFO 
Would  Include  the  Land  Areas  Under 
the  Control  of  the  Operator  on  Which 
Manure  is  Applied.  In  today's  proposal, 
EPA  defines  an  AFO  to  include  both  the 
animal  production  areas  of  the 
operation  and  the  land  areas,  if  any, 
under  the  control  of  the  owner  or 
operator,  on  which  n^anure  and 
associated  waste  waters  are  applied.  See 
proposed  §  122.23(a)(1).  The  definition 
of  a  CAFO  is  based  on  the  AFO 
definition  and  thus  woiUd  include  the 
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land  application  areas  as  well. 
Accordingly,  a  CAFO's  permit  would 
include  requirements  to  control  not  only 
discharges  from  the  production  areas 
but  also  those  dischar^s  from  the  land 
application  areas.  Under  the  existing 
regulations,  discharges  from  a  CAFO's 
land  application  areas  that  result  from 
improper  agricultural  practices  are 
already  considered  to  be  discharges 
from  the  CAPO  and  therefore,  are 
subject  to  the  NPDES  permitting 
program.  However,  EPA  believes  it 
would  be  helpful  to  clarify  the 
regulations  on  this  point. 

By  the  term  "production  area,"  EPA 
means  the  animal  confinement  areas, 
the  manure  storage  areas  (e.g.  lagoon, 
shed,  pile),  the  feed  storage  areas  (e.g., 
silo,  silage  bunker),  and  the  waste 
containment  areas  (e.g.,  berms, 
diversions).  The  land  application  areas 
include  any  land  to  which  a  CAFO's 
manure  and  wastewater  is  applied  (e.g., 
crop  fields,  fields,  pasture)  mat  is  imder 
the  control  of  the  CAFO  owner  or 
operator,  whether  throtuh  ownership  or 
a  lease  or  contract.  The  land  application 
areas  do  not  include  areas  that  are  not 
under  the  CAFO  owner's  or  operator's 
control.  For  example,  where  a  nearby 
fana  is  owned  and  operated  by  someone 
other  than  the  CAFO  owner  or  operator 
and  the  nearby  farm  acquires  the 
CAFO's  manure  or  wastewater,  by 
contract  or  otherwise,  and  applies  those 
wastes  to  its  own  crop  fields,  those  crop 
fields  are  not  part  of  the  CAFO. 

The  definition  of  an  AFO  under  the 
existing  regulations  refers  to  a  "lot  or 
facility"  that  meets  certain  conditions, 
including  that  "[cjrops,  vegetation[,] 
forage  growth,  or  post-harvest  residues 
are  not  sustained  in  the  normal  growing 
season  over  any  portion  of  the  lot  or 
facility."  40  CFR  122.23(b)(1).  In 
addition,  the  regulations  define 
"discharge  of  a  pollutant"  as  the 
addition  of  any  pollutant  to  waters  of 
the  United  States  from  any  point  source. 
40  CFR  122.2.  EPA  interprets  the 
current  regulations  to  include 
discharges  of  CAFO-generated  manure 
and  wastewaters  from  improper  land 
application  to  areas  imder  the  control  of 
the  CAFO  as  discharges  from  the  CAFO 
itself.  Otherwise,  a  CAFO  could  simply 
move  its  wastes  outside  the  area  of 
confinement,  and  over  apply  or 
otherwise  improperly  apply  those 
wastes,  which  would  render  the  CWA 
prohibition  on  unpermitted  discharges 
of  pollutants  from  CAFOs  meaningless. 
Moreover,  the  pipes  and  other  manure- 
spreading  equipment  that  convey  CAFO 
manure  and  wastewaters  to  land 
application  areas  imder  the  control  of 
the  CAFO  are  an  integral  part  of  the 
CAFO.  Under  the  existing  regulations. 


this  equipment  should  be  considered 
part  of  the  CAFO,  and  discharges  from 
this  equipment  that  reach  the  waters  of 
the  United  States  as  a  result  of  improper 
,  land  application  should  be  considered 
discharges  from  the  CAFO  for  this 
reason  as  well.  In  recent  litigation 
brought  by  citizens  against  a  dairy  farm, 
a  federal  court  reached  a  similar 
conclusion.  See  CARE  v.  Sid  Koopman 
Dairy,  et  al.,  54  F.  Supp.  2d  976  (E.D. 
Wash.,  1999). 

One  of  the  goals  of  revising  the 
existing  CAFO  regulations  is  to  make 
the  regulations  clearer  and  more 
understandable  to  the  regulated 
commimity  and  easier  for  permitting 
authorities  to  implement.  EPA  believes 
that  amending  the  definition  of  an  AFO 
(and,  by  extension,  CAFO)  to  expressly 
include  land  appUcation  areas  will  help 
achieve  this  clarity  and  will  enable 
f>ermitting  authorities  to  both  more 
effectively  implement  the  proposed 
effluent  guidelines  and  to  more 
effectively  enforce  the  CWA's 
prohibition  on  discharging  without  a 
permit.  It  would  be  clear  under  this 
revision  that  the  term  "CAFO"  means 
the  entire  facility,  including  land 
application  fields  and  other  areas  under 
the  CAFO's  control  to  which  it  applies 
its  manure  and  wastewater.  By 
proposing  to  include  land  application 
areas  in  the  definition  of  an  AFO,  and 
therefore,  a  CAFO,  discharges  from 
those  areas  would,  by  definition,  be 
discharges  frt>m  a  point  source — i.e.,  the 
CAFO.  There  would  not  need  to  be  a 
separate  showing  of  a  discernible, 
confined,  and  discrete  conveyance  such 
as  a  ditch. 

While  the  CWA  includes  CAFOs 
within  the  definition  of  a  point  source, 
it  does  not  elaborate  on  what  the  term 
CAFO  means.  EPA  has  broad  discretion 
to  define  the  term  CAFO.  Land 
application  areas  are  integral  parts  of 
many  or  most  CAFO  operations.  Land 
application  is  typically  the  end  point  in 
the  cycle  of  manure  management  at 
CAFOs.  Significant  discharges  to  the 
waters  in  the  past  have  been  attributed 
to  the  land  application  of  CAFO- 
generated  manure  euid  wastewater.  EPA 
does  not  believe  that  Congress  could 
have  intended  to  exclude  the  discharges 
from  a  CAFO's  land  application  areas 
from  coverage  as  discharges  from  the 
CAFO  point  source.  Moreover,  defining 
CAFOs  in  this  way  is  consistent  with 
EPA's  effluent  limitations  guidelines  for 
other  industries,  which  consider  on-site 
waste  treatment  systems  to  be  part  of  the 
production  facilities  in  that  the 
regidations  restrict  discharges  from  the 
total  operation.  Thus,  it  is  reasonable  for 
EPA  to  revise  the  regulations  by 


including  land  application  areas  in  the 
definition  of  an  AFO  and  CAFO. 

While  the  proposal  would  include  the 
land  application  areas  as  part  of  the 
AFO  and  CAFO,  it  would  continue  to 
coimt  only  those  animals  that  are 
confined  in  the  production  area  when 
determining  whether  a  facility  is  a 
CAFO. 

EPA  is  also  considering  today 
whether  it  is  reasonable  to  interpret  the 
agricultm^  storm  water  exemption  as 
not  applicable  to  any  discharges  fitim 
CAFOs.  See  section  Vn.D.2.  If  EPA  were 
to  adopt  that  interpretation,  all 
discharges  from  a  CAFO's  land 
application  areas  would  be  subject  to 
NPDES  requirements,  regardless  of  the 
rate  or  manner  in  which  the  manure  has 
been  applied  to  the  land. 

Please  refer  to  section  VII.D  for  a  full 
discussion  of  land  appUcation, 
including  EPA's  proposal  with  regard  to 
land  application  of  CAFO  manure  by 
non-CAFOs. 

EPA  is  requesting  comment  on  this 
approach. 

t.  What  Types  of  Poultry  Operations 
are  CAFOs?  EPA  is  proposing  to  revise 
the  CAFO  regulations  to  include  all 
poultry  operations  with  the  potential  to 
discharge,  and  to  estabUsh  the  threshold 
for  AFOs  to  be  defined  as  CAFOs  at 
50,000  chickens  and  27,500  tiu-keys.  See 
proposed  §  122.23(a)(3)(i)(H)  and  (I). 
The  proposed  revision  would  remove 
the  limitation  on  the  type  of  manure 
handling  or  watering  system  employed 
at  laying  hen  and  broiler  operations  and 
would,  therefore,  address  all  poultry 
operations  equally.  This  approach 
would  be  consistent  with  EPA's 
objective  of  better  addressing  the  issue 
of  water  quality  impacts  associated  with 
both  storage  of  manure  at  the 
production  area  and  land  application  of 
manure  while  simultaneously 
simplifying  the  regulation.  The 
following  discussion  focuses  on  the 
revisions  to  the  threshold  for  chickens 
under  each  of  the  co-proposed 
regulatory  alternatives. 

The  existing  NPDES  CAFO  definition 
is  written  such  that  the  regulations  only 
apply  to  laying  hen  or  broiler  operations 
that  have  continuous  overflow  watering 
or  liquid  manure  handling  systems 
(i.e.,"wet"  systems).  (40  CFR  Part  122, 
Appendix  B.)  EPA  has  interpreted  this 
language  to  include  poultry  operations 
in  which  dry  litter  is  removed  from  pens 
and  stacked  in  areas  exposed  to  rainfall, 
or  piles  adjacent  to  a  watercourse.  These 
operations  may  be  considered  to  have 
established  a  crude  liquid  manure 
system  (see  1995  NPDES  Permitting 
Guidance  for  CAFOs).  The  existing 
CAFO  regulations  also  specify  different 
thresholds  for  determining  which  AFOs 
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are  CAFOs  depending  on  which  of  these 
two  types  of  systems  the  facility  uses 
(e.g.,  100,000  laying  hens  or  broilers  if 
the  facility  has  continuous  overflow 
watering;  30,000  laying  hens  or  boilers 
if  the  facility  has  a  liquid  manure 
system).  When  the  NPDES  CAFO 
regulations  were  promulgated,  EPA 
selected  these  thresholds  because  the 
Agency  believed  that  most  commercial 
operations  used  wet  systems  (38  FR 
18001, 1973). 

In  the  25  years  since  the  CAFO 
regulations  were  promulgated,  the 
poultry  industry  has  changed  many  of 
its  production  practices.  Many  changes 
to  the  layer  production  process  have 
been  instituted  to  keep  maniu-e  as  dry  as 
possible.  Consequently,  the  existing 
effluent  guidelines  do  not  apply  to 
many  broiler  and  laying  hen  operations, 
despite  the  fact  that  chicken  production 
poses  risks  to  surface  water  and  ground 
water  quality  from  improper  storage  of 
dry  manure,  and  improper  land 
application.  It  is  EPA's  understanding 
that  continuous  overflow  watering  has 
been  largely  discontinued  in  lieu  of 
more  efficient  watering  methods  (i.e.,  on 
demand  watering),  and  that  liquid 
manure  handling  systems  represent 
perhaps  15  percent  of  layer  operations 
overall,  although  in  the  South 
approximately  40  percent  of  operations 
still  have  wet  manure  systems. 

Despite  the  CAFO  regulations, 
nutrients  ftom  large  poultry  operations 
continue  to  contaminate  siirface  water 
and  ground  water  due  to  rainfall  coming 
in  contact  with  dry  manure  that  is 
stacked  in  exposed  areas,  accidental 
spills,  etc.  In  addition,  land  application 
remains  the  primary  management 
method  for  significant  quantities  of 
poultry  litter  (including  manure 
generated  from  facilities  using  "dry" 
systems).  Many  poultry  operations  are 
located  on  smaller  parcels  of  land  in 
comparison  to  other  livestock  sectors, 
oftentimes  owning  no  significant 
cropland  or  pastiire,  placing  increased 
importance  on  the  proper  management 
of  the  potentially  large  amoimts  of 
manure  that  they  generate.  EPA  also 
believes  that  all  types  of  livestock 
operations  should  be  treated  equitably 
under  the  revised  regulation. 

As  documented  in  the  Environmental 
Impact  Assessment,  available  in  the 
rulemaking  Record,  poultry  production 
in  concentrated  areas  such  as  in  the 
Southeast,  the  Delmarva  Peninsula  in 
the  mid- Atlantic,  and  in  key 
Midwestern  States  has  been  shown  to 
cause  serious  water  quality 
impairments.  For  example,  the 
Chesapeake  Bay  watershed's  most 
serious  water  queility  problem  is  caused 
by  the  overabundance  of  nutrients  (e.g. 


nitrogen  and  phosphorus).  EPA's 
Chesapeake  Bay  Program  Office 
estimates  that  poultry  manure  is  the 
largest  source  of  excess  nitrogen  and 
phosphorous  reaching  the  Chesapeake 
Bay  from  the  lower  Eastern  Shore  of 
Maryland  and  Virginia,  sending  more 
than  four  times  as  much  nitrogen  into 
the  Bay  as  leaky  septic  tanks  and  runoff 
from  developed  areas,  and  more  than 
three  times  as  much  phosphorus  as 
sewage  treatment  plants.  "These 
discharges  of  nutrients  result  from  an 
over-abundance  of  manure  relative  to 
land  available  for  application,  as  well  as 
the  management  practices  required  to 
deal  with  the  excess  manure.  The  State 
of  Maryland  has  identified  instances 
where  piles  of  chicken  litter  have  been 
stored  near  ditches  and  creeks  that  feed 
tributaries  of  the  Bay.  Soil  data  also 
suggest  that  in  some  Maryland  counties 
with  poultry  production  the  soils 
already  contain  90  percent  or  more  of 
the  phosphorus  needed  by  crops.  The 
State  of  Maryland  has  surveyed  the 
Pocomoke,  'Transquaking,  and  Manokio 
river  systems  and  has  concluded  that 
70-87  percent  of  all  nutrients  reaching 
those  waters  came  from  farms  (though 
not  all  from  AFOs).  Based  on  EPA  data, 
phosphorus  concentrations  in  the 
Pocomoke  Sound  have  increased  more 
than  25  percent  since  1985,  suffocating 
sea  grasses  that  serve  as  vital  habitat  for 
fish  and  crabs.  In  1997,  poultry 
operations  were  found  to  be  a 
contributing  cause  of  Pfiesteria 
outbreaks  in  the  Pokomoke  River  and 
Kings  Creek  (both  in  Maryland)  and  in 
the  Chesapeake  Bay.  in  which  tens  of 
thousands  of  fish  were  killed.  Other 
examples  of  impacts  from  poultry 
manure  are  discussed  in  section  V  of 
today's  proposal. 

Dry  manure  handling  is  the 
predominant  practice  in  the  broiler  and 
other  meat  type  chicken  industries. 
Birds  are  housed  on  dirt  or  concrete 
floors  that  have  been  covered  with  a 
bedding  material  such  as  wood 
shavings.  Manure  becomes  mixed  with 
this  bedding  to  form  a  liUer,  which  is 
removed  from  the  house  in  two  ways. 
After  each  flock  of  birds  is  removed 
from  the  house  a  portion  of  litter, 
referred  to  as  cake,  is  removed.  Cake  is 
litter  that  has  become  clumped,  usually 
below  the  watering  system,  although  it 
can  also  be  formed  by  a  concentration 
of  manure.  In  addition,  the  operator  also 
removes  all  of  the  litter  fit}m  the  house 
periodically.  The  frequency  of  the 
"whole  house"  clean-out  varies  but 
commonly  occiu-s  once  each  year, 
unless  a  breach  of  biosecurity  is 
suspected. 

Broiler  operations  generally  house 
between  five  and  six  flocks  of  birds  each 


year,  which  means  there  are  between 
five  or  six  "cake-outs"  each  year. 
Roasters  have  fewer  flocks,  and  small 
fryers  have  more  flocks,  but  the  volimie 
of  "cake-out"  removed  in  a  year  is 
comparable.  "Cake-outs"  will 
sometimes  occur  during  periods  when  it 
is  not  possible  to  land  apply  the  litter 
(e.g.  in  the  middle  of  the  growing  season 
or  during  the  winter  when  field 
conditions  may  not  be  conducive  to 
land  application).  Consequently,  it  is 
usually  necessary  to  store  the  dry  litter 
after  removal  until  it  can  be  land 
applied. 

Depending  on  the  time  of  year  it 
occurs,  "whole  house"  clean-out  may 
also  require  the  operator  to  store  the  dry  . 
manure  until  it  can  be  land  applied.  If 
the  manure  is  stored  in  open  stockpiles 
over  long  periods  of  time,  usually 
greater  than  a  few  weeks,  runoff  from 
the  stockpile  may  contribute  pollutants 
to  surface  water  and/or  ground  water 
that  is  hydrologically  connected  to 
surface  water. 

The  majority  of  egg  layingoperations 
use  dry  manure  handling,  although 
there  are  operations  with  liquid  manure 
handling  systems.  Laying  hens  are  kept 
in  cages  and  manure  drops  below  the 
cages  in  both  dry  and  liquid  manure 
handling  systems.  Most  of  the  dry 
manure  operations  are  constructed  as 
high  rise  houses  where  the  birds  are 
kept  on  the  second  floor  and  the  manure 
drops  to  the  first  floor,  which  is 
sometimes  referred  to  as  the  pit. 
Ventilation  flows  through  the  house 
from  the  roof  down  over  the  birds  and 
into  the  pit  over  the  manure  before  it  is 
forced  out  through  the  sides  of  the 
house.  The  ventilation  dries  the  manure 
as  it  piles  up  into  cones.  Maniu-e  can 
usually  be  stored  in  high  rise  houses  for 
up  to  a  year  before  requiring  removal. 

Problems  can  occur  with  dry  manure 
storage  in  a  high  rise  house  when 
drinking  water  systems  are  not  properly 
designed  or  maintained.  For  example, 
improper  design  or  maintenance  of  the 
water  system  can  result  in  excess  water 
spilling  into  the  pit  below,  which  raises 
the  moisture  content  of  the  manure, 
resulting  in  the  potential  for  spills  and 
releases  of  manure  from  the  building. 

Concerns  with  inadequate  storage  or 
improper  design  and  maintenance 
contribute  to  concerns  over  dry  manure 
systems  for  laying  hens.  As  with  broiler 
operations,  open  stockpiles  of  litter 
stored  over  long  periods  of  time  (e.g., 
greater  than  a  few  weeks)  may 
contribute  to  pollutant  discharge  from 
contaminated  runoff  and  leachate 
leaving  the  stockpile.  Laying  hens 
operations  may  also  use  a  liquid  manure 
handling  system.  The  system  is  similar 
to  the  d^  manure  system  except  that 
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the  manure  drops  below  the  cages  into 
a  channel  or  shallow  pit  and  water  is 
used  to  flush  this  manure  to  a  lagoon. 

The  existing  regiilation  already 
applies  to  laying  hen  and  broiler 
operations  with  100,000  birds  when  a 
continuous  flow  watering  system  is 
used,  and  to  30,000  birds  when  a  liquid 
maniue  handling  system  is  used.  In 
revising  the  threshold  for  poultry 
operations,  EPA  evaluated  several 
methods  for  eqiiating  poultry  to  the 
existing  definition  of  an  animal  unit. 
EPA  considered  laying  hens,  pullets, 
broilers,  and  roasters  separately  to 
reflect  the  differences  in  size,  age, 
production,  feeding  practices,  housing, 
waste  management,  manure  generation, 
and  nutrient  content  of  the  manure. 
Manure  generation  and  pollutant 
parameters  considered  include: 
nitrogen,  phosphorus,  BODS,  volatile 
solids,  and  COD.  Analysis  of  these 
parameters  consistently  results  in  a 
threshold  of  70,000  to  140,000  birds  as 
being  equivalent  to  1,000  animal  imits. 
EPA  also  considered  a  liveweight  basis 
for  defining  poultry.  The  liveweight 
definition  of  animal  unit  as  used  by 
USDA  defines  455,000  broilers  and 
pullets  and  250,000  layers  as  being 
representative  of  1 ,000  animal  units. 
EPA  data  indicates  that  using  a 
Liveweight  basis  at  1,000  AU  would 
exclude  virtually  all  broiler  operations 
from  the  regulation. 

Consultations  with  industry  indicated 
EPA  should  evaluate  the  different  sizes 
(ages)  and  purposes  (eggs  versus  meat) 
of  chickens  separately.  However,  when 
evaluating  broilers,  roasters,  and  other 
meat-type  chickens,  EPA  concluded  that 
a  given  number  of  birds  capacity 
represented  the  same  net  annual 
production  of  litter  and  nutrients.  For 
example,  a  faim  producing  primarily 
broilers  would  raise  birds  for  &-8  weeks 
with  a  final  weight  of  3  to  5  pounds,  a 
farm  producing  roasters  woiild  raise 
birds  for  9-11  weeks  with  a  final  weight 
of  6  to  8  poimds,  whereas  a  farm 
producing  game  hens  may  only  keep 
birds  for  4-6  weeks  and  at  a  final  weight 
of  less  than  2  pounds.  The  housing, 
production  practices,  waste 
management,  and  manure  nutrients  and 
process  wastes  generated  in  each  case  is 
essentially  the  same.  Layers  are 
typically  fed  less  than  broilers  of 
equivalent  size,  and  are  generally 
maintained  as  a  smaller  chicken. 
However,  a  laying  hen  is  likely  to  be 
kept  for  a  year  of  egg  production.  The 
layer  is  then  sold  or  molted  for  several 
weeks,  followed  by  a  second  period  of 
egg  production.  Pullets  are  housed  until 
laying  age  of  approximately  18  to  22 
weeks.  In  all  cases  manure  nutrients  and 
litter  generated  results  in  a  threshold  of 


80,000  to  130,000  birds  as  being  the 
equivalent  of  1,000  animal  units. 

Today's  proposed  NPDES  and  effluent 
guidelines  requirements  for  poultry 
eliminate  the  distinction  between  how 
manvire  is  handled  and  the  type  of 
watering  system  that  is  used.  EPA  is 
proposing  this  change  because  it 
believes  there  is  a  need  to  control 
poultry  operations  regardless  of  the 
manure  handling  or  watering  system. 
EPA  believes  that  improper  storage  as 
well  as  land  application  rates  which 
exceed  agricultural  use  have  contributed 
to  water  quality  problems,  especially  in 
areas  with  large  concentrations  of 
poultry  production.  Inclusion  of  poultry 
operations  in  the  proposed  NPDES 
regulation  is  intended  to  be  consistent 
with  the  proposed  effluent  guidelines 
regulation,  discussed  in  section  VID  of 
today's  preamble.  EPA  is  proposing  that 
100,000  laying  hens  or  broilers  be 
considered  the  equivalent  of  1,000 

animal  units. 

ConsequenUy  EPA  proposes  to 
establish  the  threshold  under  the  two- 
tier  alternative  structiue  that  defines 
which  operations  are  CAFOs  at  500 
animal  units  as  equivalent  to  50,000 
birds.  Facilities  that  Eire  subject  to 
designation  are  those  with  fewer  than 
50,000  birds.  This  threshold  would 
address  approximately  10  percent  of  all 
chicken  AFOs  nationally  and  more  than 
70  percent  of  all  manure  generated  by 
chickens.  On  a  sector  specific  basis,  this 
threshold  would  address  approximately 
28  percent  of  all  broiler  operations 
(including  all  meat-type  chickens)  while 
addressing  more  than  70  percent  of 
manure  generated  by  broiler  operations. 
For  layers  (including  pullets)  tiie 
threshold  would  address  less  than  5 
percent  of  layer  operations  while 
addressing  nearly  80  percent  of  manure 
generated  by  layer  operations.  EPA 
believes  this  threshold  is  consistent 
with  the  threshold  estabhshed  for  the 
other  livestock  sectors. 

Under  this  two-tier  structiue,  today's 
proposed  changes  delude  poultry 
operations  with  liquid  manure  handling 
systems  if  they  have  between  30,000 
and  49,999  birds.  EPA  estimates  this  to 
be  few  if  any  operations  nationally  and 
believes  these  are  relatively  small 
operations.  EPA  does  not  believe  these 
few  operations  pose  a  significant  threat 
to  water  quality  even  in  aggregation. 
EPA  also  notes  that  the  trend  in  lajring 
hen  operations  (where  liquid  systems 
may  occur)  has  been  to  build  new 
operations  to  house  large  numbers  of 
animals  (e.g.,  usually  in  excess  of 
100,000  birds  per  house),  which 
frequenUy  employ  dry  manure  handling 
systems.  Given  the  limited  niunber  of 
existing  operations  with  liquid  manure 


handling  systems  and  the  continuing 
trend  toward  larger  operations,  EPA 
believes  the  proposed  uniform  threshold 
of  50,000  birds  is  appropriate. 

Under  the  proposed  alternative  three- 
tier  structure,  any  operation  with  more 
than  100,000  chickens  is  automatically 
defined  as  a  CAFO.  This  upper  tier 
reflects  4  percent  of  all  chicken 
operations.  Additionally  those  poultry 
operations  with  30,000  to  100,000 
chickens  are  defined  as  CAFOs  if  they 
meet  the  unacceptable  conditions 
presented  Ln  section  VII. C.  This  middle 
tier  would  address  an  additional  10 
percent  of  poultry  facilities.  By  sector 
this  middle  tier  would  potentially  cover 
an  additional  45  percent  of  broiler 
manure  and  22  percent  layer  manure.  In 
aggregate  this  scenario  would  address 
14  percent  of  chicken  operations  and  86 
percent  of  manure.  See  VI.A.2  for  the 
additional  information  regarding  scope 
of  the  two  proposed  regulatory 
alternatives. 

EPA  acknowledges  that  this  threshold 
pulls  in  a  substantial  number  of  chicken 
operations  under  the  definition  of  a 
CAFO.  Geographic  regions  with  high 
density  of  poultry  production  have 
experienced  water  quality  problems 
related  to  an  overabundance  of 
nutrients,  to  which  the  poultry  industry 
has  contributed.  For  example 
northwestern  Arkansas  and  the 
Delmarva  peninsula  in  the  Mid-Atiantic 
tend  to  have  smaller  poultry  farms  as 
compared  to  other  regions.  The  chicken 
and  ttirkey  sectors  also  have  higher 
percentages  of  operations  with 
insufficient  or  no  land  under  the  control 
of  the  AFO  on  which  to  apply  manure. 
Thus  EPA  believes  this  tlureshold  is 
appropriate  to  adequately  control  the 
potential  for  discharges  from  poultry 
CAFOs. 

g.  How  Would  Immature  Animals  in 
the  Swine  and  Dairy  Sectors  be 
Counted?  EPA  is  proposing  to  include 
immature  swine  and  heifer  operations 
imder  the  CAFO  definition.  See 
proposed  §  122.23(a)(3)(i)(C)  and  (E).  In 
the  proposed  two-tier  structure,  EPA 
would  establish  the  500  AU  threshold 
equivalent  for  defining  which 
operations  are  CAFOs  as  operations 
with  5000  or  more  swine  weighing  55 
pounds  or  less,  and  those  with  fewer 
than  5000  swine  under  55  pounds  are 
AFOs  which  may  be  designated  as 
CAFOs.  Immature  dairy  cows,  or 
heifers,  woiild  be  coimted  equivalent  to 
beef  cattle;  that  is,  the  500  AU  threshold 
equivalent  for  defining  CAFOs  would  be 
operations  with  500  or  more  heifers,  and 
those  with  fewer  than  500  could  be 
designated  as  CAFOs. 

In  the  proposed  three-tier  structure, 
the  300  AU  and  1,000  AU  equivalents, 
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respectively  for  each  animal  type  would 
be:  3,000  head  and  10,000  head  for 
immature  swine;  and  300  head  and 
1,000  head  for  heifers. 

Only  swine  over  55  pounds  and 
mature  dairy  cows  are  specifically 
included  in  the  ciurent  definition 
(although  manure  and  wastewater 
generated  by  immature  animals 
confined  at  the  same  operation  with 
mature  animals  are  subject  to  the 
existing  requirements).  Immature 
animals  were  not  a  concern  in  the  past 
because  they  were  generally  part  of 
operations  that  included  mature  animals 
and,  therefore,  their  manure  was 
included  in  the  permit  requirements  of 
the  CAFO.  However,  in  recent  years, 
these  livestock  industries  have  become 
increasingly  specialized  with  the 
emergence  of  increasing  numbers  of 
large  stand-alone  nurseries,  further, 
maniue  from  immature  animals  tends  to 
have  higher  concentrations  of  pathogens 
and  hormones  and  thus  poses  greater 
risks  to  the  environment  and  himian 
health. 

Since  the  1970s,  the  animal  feeding 
industry  has  become  more  specialized, 
especially  at  larger  operations.  When 
the  CAFO  regulations  were  issued,  it 
was  typical  to  house  swine  from  birth  to 
slaughter  together  at  the  same  operation 
known  as  a  farrow  to  finish  operation. 
Although  more  than  half  of  swine 
production  continues  to  occur  at  farrow- 
to-finish  operations,  today  it  is  common 
for  swine  to  be  raised  in  phased 
production  systems.  As  described  in 
section  VI,  specialized  operations  that 
only  house  sows  and  piglets  until 
weaned  represent  the  first  phase,  called 
farrowing.  The  weaned  piglets  are 
transferred  to  a  nursery,  either  at  a 
separate  building  or  at  a  location  remote 
from  the  farrowing  operation  for 
bioseciuity  concerns.  The  nursery 
houses  the  piglets  until  they  reach  about 
55  to  60  pounds,  at  which  time  they  are 
transferred  to  another  site,  the  grow- 
finish  facility. 

The  proposed  thresholds  for  swine  are 
established  on  the  basis  of  the  average 
phosphorus  excreted  from  immature 
swine  in  comparison  to  the  average 
phosphorus  excreted  from  swine  over 
55  pounds.  A  similar  threshold  would 
be  obtained  when  evaluating  live-weight 
manure  generation,  nitrogen,  COD  and 
volatile  solids  (VS).  See  the  Technical 
Development  Document  for  more 
details. 

Dairies  often  remove  immature  heifers 
to  a  separate  location  until  they  reach 
maturity.  These  off-site  operations  may 
confine  the  heifers  in  a  manner  that  is 
very  similar  to  a  beef  feedlot  or  the 
heifers  may  be  placed  on  pastiue.  The 
existing  CAPO  definition  does  not 


address  operations  that  only  confine 
immature  heifers.  EPA  acknowledges 
that  dairies  may  keep  heifers  and  calves 
and  a  few  bulls  on  site.  EPA  data 
indicates  some  of  these  animals  are  in 
confinement,  some  are  pastured,  and 
some  moved  back  and  forth  between 
confinement,  open  lots,  and  pasture. 
The  ciurent  CAFO  definition  considers 
only  the  mature  milking  cows.  This  has 
raised  some  concerns  that  many  dairies 
with  significant  numbers  of  immature 
animals  could  be  excluded  from  the 
regulatory  definition  even  though  they 
may  generate  as  much  manure  as  a  dairy 
with  a  milking  herd  large  enough  to  be 
a  CAFO.  The  proportion  of  immature 
animals  maintained  at  dairies  can  vary 
significanUy  with  a  high  being  a  one  to 
one  ratio.  Industry-wide  there  are  0.6 
immature  animals  for  every  milking 
cow. 

EPA  considered  options  for  dairies 
that  would  take  into  account  all  animals 
maintained  in  confinement,  including 
calves,  bulls  and  heifers  when 
determining  whether  a  dairy  is  a  CAFO 
or  not.  EPA  examined  two  approaches 
for  this  option,  one  that  would  count  all 
animals  equally  and  another  based  on 
the  proportion  of  heifers,  calves,  and 
bulls  likely  to  be  present  at  the  dairy. 
EPA  is  not  proposing  to  adopt  either  of 
these  options. 

The  milking  herd  is  usually  a  constant 
at  a  dairy,  but  the  proportion  of 
immature  animals  can  vary  substantially 
among  dairies  and  even  at  a  given  dairy 
over  time.  Some  operations  maintain 
their  immature  animals  on-site,  but  keep 
them  on  pasture  most  of  the  time.  Some 
operations  keep  immature  animals  on- 
site,  and  maintain  them  in  confinement 
all  or  most  of  the  time.  Some  operations 
may  also  have  one  or  two  bulls  on-site, 
which  can  also  be  kept  either  in 
confinement  or  on  pasture,  while  many 
keep  none  on-site.  Some  operations  do 
not  keep  their  immature  animals  on-site 
at  all,  instead  they  place  them  offsite, 
usually  in  a  stand-alone  heifer 
operation.  Because  of  the  variety  of 
practices  at  dairies,  it  becomes  very 
difficult  to  estimate  how  many 
operations  have  immature  animals  on- 
site  in  confinement.  EPA  believes  that 
basing  the  applicability  on  the  numbers 
of  immature  animals  and  bulls  would 
make  implementing  the  regulation  more 
difficult  for  the  permit  authority  and  the 
CAFO  operator.  However,  EPA  requests 
comment  on  this  as  a  possible  approach. 

EPA  also  requests  comments  on  using 
only  mature  milking  cows  as  the  means 
for  determining  applicability  of  the  size 
thresholds.  Under  the  two-tier  structure, 
EPA's  proposed  requirements  for  dairies 
would  apply  to  3  percent  of  the  dairies 
nationally  and  will  control  37  percent  of 


the  CAFO  manure  generated  by  all 
dairies  nationally.  This  is  proportionally 
lower  than  other  livestock  sectors, 
largely  due  to  the  dominance  of  very 
small  farms  in  the  dairy  industry.  There 
are  similar  trends  in  the  dairy  industry 
as  in  the  other  livestock  sectors, 
indicating  that  the  number  of  large 
operations  is  increasing  while  the 
number  of  small  forms  continues  to 
decline.  Under  the  three-tier  structure, 
EPA's  proposed  requirements  would 
apply  to  6  percent  of  the  dairies 
nationally,  and  will  control  43  percent 
of  all  manure  generated  at  dairy  CAFOs 
annually.  See  Section  VI. A. 1. 

Inclusion  in  the  proposed  NPDES 
definition  of  immature  swine  and 
heifers  is  intended  to  be  consistent  with 
the  proposed  effluent  guidelines 
regulation,  described  in  section  Vm  of 
today's  preamble. 

P.  What  Other  Animal  Sectors  Does 
Today's  Proposal  Affect?  EPA  is 
proposing  to  lower  the  threshold  for 
defining  which  AFOs  are  CAFOs  to  the 
equivalent  of  500  AU  in  the  horse, 
sheep,  lamb  and  duck  sectors  under  the 
two-tier  structure.  See  proposed 
§  122.23(a)(3)(i).  This  action  is  being 
taken  to  be  consistent  with  the  NPDES 
proposed  revisions  for  beef,  dairy,  swine 
and  poultry.  Under  the  three-tier 
structure,  the  existing  thresholds  would 
remain  as  they  are  under  the  existing 
regulation. 

The  animal  types  covered  by  the 
NPDES  program  are  defined  in  the 
current  regulation  (Part  122  Appendix 
B).  The  beef,  dairy,  swine,  poultry  and 
veal  sectors  are  being  addressed  by  both 
today's  effluent  guidelines  proposal  and 
today's  NPDES  proposal.  However, 
today's  proposal  would  not  revise  the 
effluent  guidelines  for  any  animal  sector 
other  than  beef,  dairy,  swine,  poultry 
and  veal.  Therefore,  under  today's 
proposal,  any  facility  in  the  horse, 
sheep,  lamb  and  duck  sectors  with  500  * 
to  1,000  AU  that  is  defined  as  a  CAFO, 
and  any  facility  in  any  sector  below  500 
AU  that  is  designated  as  a  CAFO,  will 
not  be  subject  to  the  effluent  guidelines, 
but  will  have  NPDES  permits  developed 
on  a  best  professional  judgment  (BPJ) 
basis. 

Table  7-6  identifies  those  meeting  the 
proposed  500  AU  threshold  in  the  two- 
tier  structure.  Table  7-7  identifies  the 
numbers  of  animals  meeting  the  300 
AU,  300  AU  to  1,000  AU,  and  the  1,000 
AU  thresholds  in  the  three-tier 
structure. 

A  facility  confining  any  other  animal 
type  that  is  not  explicitly  mentioned  in 
the  NPDES  and  effluent  guidelines 
regulations  is  still  subject  to  NPDES 
permitting  requirements  if  it  meets  the 
definition  of  an  AFO  and  if  the  permit 
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authority  designates  it  as  a  CAFO  on  the 
basis  that  it  is  a  significant  contributor 
of  pollution  to  waters  of  the  U.S.  Refer 
to  Vn.C.4  in  today's  proposal  for  a 
discussion  of  designation  for  AFOs. 

The  economic  analysis  for  the  NPDES 
rule  does  not  cover  animal  types  other 
than  beef,  dairy,  swine  and  poultry.  EPA 
chose  to  analyze  those  animal  types  that 
produce  the  greatest  amount  of  manure 
and  wastewater  in  the  aggregate  while 
in  confinement.  EPA  believes  that  most 
horses,  sheep,  and  lambs  operations  are 
not  confined  and  therefore  will  not  be 
subject  to  permitting,  thus,  the  Agency 
expects  the  impacts  in  these  sectors  to 
be  minimal.  However,  most  duck 
operations  probably  are  ccmfined.  EPA 
requests  comments  on  the  effect  of  this 
proposal  on  the  horse,  sheep,  lamb  and 
duck  sectors. 

i.  How  Does  EPA  Propose  to  Control 
Manure  at  Operations  that  Cease  to  be 
CAFOs?  EPA  is  proposing  to  require 
operators  of  permitted  CAFOs  that  cease 
operations  to  retain  NPDES  permits 
until  the  facilities  are  properly  closed, 
i.e.,  no  longer  have  the  potential  to 
discharge.  See  §  122.23{i)(3).  Similarly, 
today's  proposal  would  ciariiy  that,  if  a 
facility  ceases  to  be  an  active  CAFO 
(e.g.,  it  decreases  the  number  of  animals 
below  the  threshold  that  defined  it  as  a 
CAFO.  or  ceases  to  operate),  the  CAFO 
must  remain  permitted  until  all  wastes 
at  the  facility  that  were  generated  while 
the  facility  was  a  CAFO  no  longer  have 
the  potential  to  reach  waters  of  the 
United  States. 

These  requirements  mean  that  if  a 
permit  is  about  to  expire  and  the 
manure  storage  facility  has  not  yet  been 
properly  closed,  the  facility  would  be 
required  to  apply  for  a  permit  renewal 
because  the  facility  has  the  potential  to 
discharge  to  waters  of  the  U.S.  until  it 
is  properly  closed.  Proper  facility 
closure  includes  removal  of  water  firom 
lagoons  and  stockpiles,  and  proper 
disposal  of  wastes,  which  may  include 
land  application  of  manure  and 
wastewater  in  accordance  with  NPDES 
permit  requirements,  to  prevent  or 
minimize  discharge  of  pollutants  to 
receiving  waters. 

The  existing  regulations  do  not 
explidUy  address  whether  a  permit 
should  be  allowed  to  expire  when  an 
owner  or  operator  ceases  operations. 
However,  the  public  has  expressed 
concerns  about  facilities  that  go  out  of 
business  leaving  behind  lagoons, 
stockpiles  and  other  contaminants 
unattended  and  unmanaged.  Moreover, 
there  are  a  number  of  documented 
instances  of  spills  and  breaches  at 
CAFOs  that  have  ceased  operations, 
leaving  behind  environmental  problems 
that  became  a  public  burden  to  resolve 
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(see,  for  example,  report  of  the  North 
Carolina  DENR,  1999). 

EPA  considered  five  options  for 
NPDES  permit  requirements  to  ensure 
that  CAFO  operators  provide  assurances 
for  proper  closure  of  their  facilities 
(especially  manure  management 
systems  such  as  lagoons)  in  the  event  of 
financial  failing  or  other  business 
curtailment.  EPA  examined  the  costs  to 
the  industry  and  the  complexity  of 
administering  such  a  program  for  all 
options.  The  analyses  of  tiiese  options 
are  detailed  in  the  EPA  NPDES  CAFO 
Rulemaking  Support  Docimient, 
September  26,  2000. 

Closure  Option  1  would  require  a 
closure  plan.  The  CAFO  operator  would 
be  required  to  have  a  written  closure 
plan  detailing  how  the  facility  plans  to 
dispose  of  animal  waste  firom  manure 
management  facilities.  The  plan  would 
be  submitted  with  the  permit 
application  and  be  approved  with  the 
permit  application.  The  plan  would 
identify  the  steps  necessary  to  perform 
final  closure  of  the  facility,  including  at 
least: 

•  A  description  of  how  each  major 
cotaponent  of  the  manure  management 
facility  (e.g.,  lagoons,  settiement  basins, 
storage  sheds)  will  be  closed; 

•  An  estimate  of  the  maximum 
inventory  of  animal  waste  ever  on-site, 
accompanied  with  a  description  of  how 
the  waste  vnll  be  removed,  transported, 
land  applied  or  otherwise  disposed;  and 

•  A  closure  schedule  for  each 
component  of  the  facility  along  with  a 
description  of  other  activities  necessary 
during  closure  (e.g.,  control  run-off/run- 
on,  ground  water  monitoring  if 
necessary). 

EPA  also  investigated  several  options 
that  would  provide  financial  assurances 
in  the  event  the  CAFO  went  out  of 
business,  such  as  contribution  to  a 
sinking  fund,  commercial  insurance, 
surety  bond,  and  other  common 
commercial  mechanisms.  Under  Closure 
Option  2,  permittees  would  have  to 
contribute  to  a  sinking  fund  to  cover 
closure  costs  of  facilities  which  abandon 
their  manure  management  systems.  The 
contribution  could  be  on  a  per-head 
basis,  and  could  be  levied  on  the 
permitting  cycle  (every  five  years),  or 
annually.  The  sinking  fund  would  be 
available  to  cleanup  any  abandoned 
facility  (including  those  which  are  not 
permitted).  Data  on  lagoon  closiires  in 
North  Carolina  (Harrison,  1999)  indicate 
that  the  average  cost  of  lagoon  closure 
for  which  data  are  available  is 
approximately  $42,000.  Assuming  a 
levy  of  $0.10  per  animal,  the  sinking 
fund  would  cover  the  cost  of 
approximately  50  abandonments 
nationally  per  year,  not  accounting  for 


any  administrative  costs  associated  with 
operating  the  funding  program. 

Closiire  Option  3  woulorequire 
permittees  to  provide  financial 
assurance  by  one  of  several  generally 
accepted  mechanisms.  Financial 
assurance  options  could  include  the 
following  common  mechanisms:  a) 
Commercial  insurance;  (b)  Financial 
test;  (c)  Guarantee;  (d)  Certificate  of 
Deposit  or  designated  savings  account; 
(e)  Letter  of  credit;  or  (f)  Surety  bond. 
The  actual  cost  to  the  permittee  would 
depend  upon  which  financial  assurance 
option  was  available  and  implemented, 
llie  financial  test  would  likely  be  the 
least  expensive  for  some  operations, 
entailing  documentation  that  the  net 
worth  of  the  CAFO  operator  is  sufficient " 
such  that  it  is  imlikely  that  the  facility 
will  be  abandoned  for  financial  reasons. 
The  guaranfee  would  also  be 
inexpensive,  consisting  of  a  legal 
guarantee  fi^m  a  parent  corporation  or 
other  party  (integrator)  that  has 
sufficient  levels  of  net  worth.  The  surety 
bond  would  likely  be  the  most 
expensive,  typically  requiring  an  annual 
premium  of  0.5  to  3.0  percent  of  the 
value  of  the  bond;  this  mechanism 
would  likely  be  a  last  resort  for  facilities 
that  could  not  meet  the  requirement  of 
the  other  mechanisms. 

Option  4  is  a  combination  of  Options 
2  and  3.  Permittees  would  have  to 
provide  financial  assurance  by  one  of 
several  generally  accepted  mechanisms, 
or  by  participating  in  a  sinking  fund. 
CAFO  operators  could  meet  closure 
requirements  through  the  most 
economical  means  available  for  their 
operation. 

Option  5,  the  preferred  option  in 
today's  proposal,  simply  requires 
CAFOs  to  maintain  NPDES  permit 
coverage  until  proper  closure.  Under 
this  option,  facilities  would  be  required 
to  maintain  their  NPDES  permits,  even 
upon  curtailment  of  the  animal  feeding 
operation,  for  as  long  as  the  facility  has 
the  potential  to  discharge.  The  costs  for 
this  option  would  be  those  costs 
associated  with  maintaining  a  permit. 
Today,  EPA  is  proposing  to  require 
NPDES  permits  to  include  a  condition 
that  imposes  a  duty  to  reapply  for  a 
permit  unless  an  owner  or  operator  has 
closed  the  facility  such  that  there  is  no 
potential  for  discharges.  The  NPDES 
program  offers  legal  and  financial 
sanctions  that  are  sufficient,  in  EPA's 
view,  to  ensure  that  operators  comply 
with  this  requirement.  EPA  believes  that 
this  option  would  accomplish  its 
objectives  and  would  be  generally  easy 
and  effective  to  implement.  However, 
there  are  concerns  that  it  would  not  be 
effective  for  abandoned  facilities 
because,  imlike  some  of  the  other 
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options,  no  financial  assurance 
mechanism  would  be  in  place.  EPA  is 
requesting  conmient  on  the  practical 
means  of  addressing  the  problem  of 
unmanaged  waste  from  closed  or 
abandoned  CAFOs,  and  what  authorities 
EPA  could  use  imder  the  CWA  or  other 
statutes  to  address  this  problem. 

See  Section  Vn.E.S.c  of  today's 
proposal,  which  further  discusses  the 
requirement  for  permit  authorities  to 
include  facility  closure  in  NPDES 
permit  special  conditions. 

While  EPA  is  today  proposing  to  only 
require  ongoing  permit  coverage  of  the 
former  CAFO,  permit  authorities  are 
encouraged  to  consider  including  other 
conditions  such  as  those  discussed 
above. 

j.  Applicability  of  the  Regulations  to 
Operations  That  Have  a  Direct 
Hydrologic  Connection  to  Ground 
Water.  Because  of  its  relevance  to 
today's  proposal,  EPA  is  restating  that 
the  Agency  interprets  the  Clean  Water 
Act  to  apply  to  discharges  of  pollutants 
bonx  a  point  soiirce  via  ground  water 
that  has  a  direct  hydrologic  connection 
to  surface  water.  See  proposed 
§  122.23(e).  Specifically,  the  Agency  is^ 
proposing  that  all  CAFOs,  including 
those  that  discharge  or  have  the 
potential  to  discharge  CAFO  wastes  to 
navigable  waters  via  ground  water  with 
a  direct  hydrologic  connection  must 
apply  for  an  NPDES  permit.  In  addition, 
the  proposed  effluent  guidelines  will 
require  some  CAFOs  to  achieve  zero 
discharge  &t)m  their  production  areas 
including  via  ground  water  which  has  a 
direct  hydrologic  connection  to  surface 
water.  Further,  for  CAFOs  not  subject  to 
such  an  effluent  guideline,  permit 
writers  would  in  some  circimistances  be 
required  to  establish  special  conditions 
to  address  such  discharges.  In  all  cases, 
a  permittee  would  have  the  opportunity 
to  provide  a  hydrologist's  report  to  rebut 
the  presumption  that  there  is  likely  to 
be  a  discharge  &x)m  the  production  area 
to  surface  waters  via  ground  water  with 
a  direct  hydrologic  connection. 

For  CAFOs  that  would  be  subject  to 
an  effluent  guideline  that  includes 
requirements  for  zero  discharge  from  the 
production  area  to  surface  water  via 
ground  water  (all  existing  and  new  beef 
and  dairy  operations,  and  new  swine 
and  poultry  operations,  see  proposed 
§  412.33(a),  412.35(a),  and  412.45(a)), 
the  proposed  regulations  would 
presume  that  there  is  a  direct  hydrologic 
connection  to  surface  water.  The 
permittee  would  be  required  to  either 
achieve  zero  discharge  from  the 
production  area  via  ground  water  and 
perform  the  required  ground  water 
monitoring  or  provide  a  hydrologist's 
statement  that  there  is  no  direct 


connection  of  ground  water  to  surface 
water  at  the  facility.  See  40  CFR 
412.33(a)(3),  412.35(a)(3),  and 
412.45(a)(3). 

For  CAFOs  that  would  be  subject  to 
the  proposed  effluent  guideline  at 
412.43  (existing  swine,  poultry  and  veal 
facilities)  which  does  not  include 
groimd  water  requirements,  if  the 
permit  writer  determines  that  the 
facility  is  in  an  area  with  topographical 
characteristics  that  indicate  the 
presence  of  ground  water  that  is  likely 
to  have  a  direct  hydrologic  connection 
to  surface  water  and  if  the  permit  writer 
determines  that  pollutants  may  be 
discharged  at  a  level  which  may  cause 
or  contribute  to  an  excursion  above  any 
State  water  quality  standard,  the  permit 
writer  wouild  be  required  to  include 
special  conditions  to  address  potential 
discharges  via  ground  water.  EPA  is 
proposing  that  the  permittee  must  either 
comply  with  those  conditions  or 
provide  a  hydrologist's  statement  that 
the  facility  does  not  have  a  direct 
hydrologic  connection  to  surface  water. 
40  CFR  122.23(j)(6)  and  (k)(5). 

If  a  CAFO  is  not  subject  to  the  Part 
412  Subparts  C  or  D  effluent  guideline 
(e.g.,  because  it  has  been  designated  as 
a  CAFO  and  is  below  the  threshold  for 
applicability  of  those  subparts;  or  is  a 
CAFO  in  a  sector  other  than  beef,  dairy, 
swine,  poultry  or  veal  and  thus  is 
subject  to  subparts  A  or  B),  then  the 
permit  writer  would  be  required  to 
decide  on  a  case-by-case  basis  whether 
effluent  limitations  (technology-based 
and  water  quality-based,  as  necessary) 
should  be  established  to  address 
potential  discharges  to  surface  water  via 
hydrologically  connected  ground  water. 
Again,  the  permittee  could  avoid  or 
satisfy  such  requirements  by  providing 
a  hycfrologist's  statement  that  there  is  no 
direct  hydrologic  connection  40  CFR 
122.23(k)(5). 

Legal  Basis.  The  Clean  Water  Act  does 
not  directly  answer  the  question  of 
whether  a  discharge  to  surface  waters 
via  hydrologically  connected  ground 
water  is  unlawful.  However,  given  the 
broad  construction  of  the  terms  of  the 
CWA  by  the  federal  courts  and  the  goals 
and  purposes  of  the  Act,  the  Agency 
believes  that  while  Congress  has  not 
spoken  direcUy  to  the  issue,  the  Act  is 
best  interpreted  to  cover  such 
discharges.  The  statutory  terms  certainly 
do  not  prohibit  the  Agency's 
determination  that  a  discharge  to 
surface  waters  via  hydrologically- 
connected  ground  waters  can  be 
governed  by  the  Act,  while  the  terms  do 
clearly  indicate  Congress'  broad  concern 
for  the  integrity  of  the  Nation's  waters. 
Section  301(a)  of  the  CWA  provides  that 
"the  dischai^ge  of  any  pollutant  [firom  a 


point  source]  by  any  person  shall  be 
unlawful"  without  an  NPDES  permit 
The  term  "discharge  of  a  pollutant"  is 
defined  as  "any  addition  of  a  pollutant 
to  navigable  waters  from  any  point 
source."  33  U.S.C.  §  1362(12).  In  turn, 
"navigable  waters"  are  defined  as  "the 
waters  of  the  United  States,  including 
the  territorial  seas."  33  U.S.C.  §  1362(7). 
None  of  these  terms  specifically 
includes  or  excludes  regulation  of  a 
discharge  to  surface  waters  via 
hydrologically  connected  ground 
waters.  Thus,  EPA  interprets  the 
relevant  terms  and  definitions  in  the 
Clean  Water  Act  to  subject  the  addition 
of  manure  to  nearby  surface  waters  from 
a  CAFO  via  hydrologically  connected 
ground  waters  to  regulation. 

Some  sections  of  the  CWA  do  directly 
apply  to  ground  water.  Section  102  of 
the  CWA,  for  example,  requires  the 
Administrator  to  "develop 
comprehensive  programs  for  preventing, 
reducing,  or  eliminating  the  pollution  of 
the  navigable  waters  and  ground  waters 
and  improving  the  sanitary  conditions 
of  surface  and  underground  waters."  33 
U.S.C.  §  1252.  Such  references, 
however,  are  not  significant  to  the 
analysis  of  whether  Congress  has 
spoken  directiy  on  the  issue  of 
regulating  discharges  via  ground  water 
which  directiy  affect  surface  waters. 
Specific  references  to  ground  water  in 
other  sections  of  the  Act  may  shed  light 
on  the  question  of  whether  Congress 
intended  the  NPDES  program  to  regulate 
ground  water  quality.  That  question, 
however,  is  not  the  same  question  as 
whether  Congress  intended  to  protect 
surface  water  bom  discharges  which 
occur  via  ground  water.  Thus,  the 
language  of  the  CWA  is  ambiguous  with 
respect  to  the  specific  question,  but  does 
not  bar  such  regulation.  Moreover,  the 
Supreme  Court  has  recognized 
Congress'  intent  to  protect  aquatic 
ecosystems  through  the  broad  federal 
authority  to  control  pollution  embodied 
in  the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972.  Section  101 
of  the  Act  clearly  states  the  purpose  of 
the  Act  "to  restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nations'  waters."  33 
U.S.C.  §  1251(a)(1).  The  Supreme  Court 
found  that  "[t]his  objective  incorporated 
a  broad,  systemic  view  of  the  goal  of 
maintaining  and  improving  water 
quality:  as  the  House  Report  on  the 
legislation  put  it,  "the  word  "integrity" 
*  *   *  refers  to  a  condition  in  which  the 
natural  structure  and  function  of  aquatic 
ecosystems  [are]  maintained.  "  United 
States  V.  Riverside  Bayview  Homes.  474 
U.S.  121. 132  (1985).  An  interpretation 
of  the  CWA  which  excludes  regulation 
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of  point  source  discharges  to  the  waters 
of  the  U.S.  which  occur  via  ground 
water  would,  therefore,  be  inconsistent 
with  the  overall  Congressional  goals 
expressed  in  the  statute. 

Federal  courts  have  construed  the 
terms  of  the  CWA  broadly  (Sierra  Club 
V.  Colomdo  Refining  Co.,  838  F.  Supp. 
1428. 1431  (D.Colo.  1993)  (citing 
Quivera  Mining  Co.  v.  EPA.  765  F.2d 
126.  129  (10th  Cir.  1985)).  but  have 
found  the  language  ambiguous  with 
regard  to  groimd  water  and  generally 
examine  the  legislative  history  of  the 
Act.  See  e.g.,  Exxon  v.  Train,  554  F.2d 
1310, 1326-1329  (reviewing  legislative 
history).  However,  a  review  of  the 
legislative  history  also  is  inconclusive. 
Thus,  courts  addressing  the  issue  have 
reached  conflicting  conclusions. 

Since  the  language  of  the  CWA  itself 
does  not  directly  address  the  issue  of 
discharges  to  ground  water  which  affect 
surface  water,  it  is  proper  to  excunine 
the  statute's  legislative  history.  Faced 
with  the  problem  of  defining  the  bounds 
of  its  regulatory  authority,  "an  agency 
may  appropriately  look  to  the  legislative 
history  and  underlying  policies  of  its 
statutory  grants  of  authority."  Riverside 
Bayview  Homes,  474  U.S.  at  132. 
However,  the  legislative  history  also 
does  not  address  this  specific  issue.  See 
Colorado  Refining  Co..  838  F.  Supp.  at 
1434  n.4  (noting  legislative  history 
inconclusive). 

In  the  House.  Representative  Les 
Aspin  proposed  an  amendment  with 
explicit  ground  water  protections  by 
adding  to  the  definition  of  "discharge  of 
a  pollutant"  the  phrase  "any  pollutant 
to  ground  waters  from  any  point 
source."  Legislative  History  of  the  Water 
Pollution  Control  Act  Amendments  of 
1972,  93d  Cong.,  1st.  Sess.  at  589  (1972) 
(hereinafter  "Legislative  History"). 
While  the  Aspin  amendment  was 
defeated,  that  rejection  does  not 
necessarily  signal  an  expUcit  decision 
by  Congress  to  exclude  even  ground 
water  per  se  from  the  scope  of  the 
permit  program.  Commentators  have 
suggested  Uiat  provisions  in  the 
amendment  which  would  have  deleted 
exemptions  for  oil  and  gas  well 
injections  were  the  more  likely  cause  of 
the  amendment's  defeat.  Mary  Christina 
Wood,  Regulating  Discharges  into 
Groundwater:  The  Crucial  Link  in 
Pollution  Control  Under  the  Clean 
Water  Act,  12  Harv.  Envtl.  L.  Rev.  569. 
614  (1988);  see  also  Legislative  History 
at  590-597  (during  debate  on  the 
amendment,  members  in  support  and 
members  in  opposition  focused  on  the 
repeal  of  the  exemption  for  oil  and  gas 
injection  wells). 

At  the  least,  there  is  no  evidence  tftait 
in  rejecting  the  explicit  extension  of  the 


NPDES  program  to  all  ground  water 
Congress  intended  to  create  a  ground 
water  loophole  through  which  the 
discharges  of  pollutants  could  flow, 
unregulated,  to  surface  water.  Instead, 
Congress  expressed  an  understanding  of 
the  hydrologic  cycle  and  an  intent  to 
place  liability  on  those  responsible  for 
discharges  which  entered  the  "navigable 
waters."  The  Senate  Report  stated  that 
"(wjater  moves  in  hydrologic  cycles  and 
it  is  essential  that  discharge  of 
pollutants  be  controlled  at  the  soiut:e." 
Legislative  History  at  1495.  The  Agency 
has  determined  that  discharges  via 
hydrologically  connected  ground  water 
impact  surface  waters  and,  therefore, 
should  be  controlled  at  the  source. 

Most  of  the  coiuts  which  have 
addressed  the  question  of  whether  the 
CWA  subjects  discharges  to  surface 
waters  via  hydrologically  connected 
ground  waters  to  regulation  have  found 
the  statute  ambiguous  on  this  specific 
question.  They  have  then  looked  to  the 
legislative  history  for  guidance. 
McCleUan  Ecological  Seepage  Situation 
V.  Weinberger,  707  F.  Supp.  1182,  1194 
(E.D.  Cal.  1988).  vacated  (on  other 
grounds).  47  F.3d  325  (9th  Cir.  1995). 
cert,  denied,  116  S.Ct.  51  (1995);  Kelley 
V.  United  States,  618  F.Supp.  1103, 
1105-06  P.C.Mich.  1985).  Even  those 
courts  which  have  not  found 
jurisdiction  have  acknowledged  that  if 
is  a  close  question.  Village  of 
Oconomowoc  Lake  v.  Payton  Hudson 
Corp..  24  F.3d  962,  966  (7th  Cir.  1994), 
cert,  denied,  513  U.S.  930  (1994).  As 
one  court  noted,  "the  inclusion  of 
groundwater  with  a  hydrological 
connection  to  surface  waters  has 
troubled  courts  and  generated  a  torrent 
of  conflicting  commentary."  Potter  v. 
ASARCO.  Civ.  No.  S:56CV555,  slip  op. 
at  19  (D.Neb.  Mar.  3,  1998).  The  fact  that 
courts  have  reached  differing 
conclusions  when  examining  whether 
the  CWA  regulates  such  discharges  is 
itself  evidence  that  the  statute  is 
ambiguous. 

EPA  does  not  argue  that  the  CWA 
directly  regulates  groimd  water  quality. 
In  the  Agency's  view,  however,  die 
CWA  does  regulate  discharges  to  siuface 
water  which  occur  via  groimd  water 
because  of  a  direct  hydrologic 
connection  between  the  contaminated 
ground  water  and  nearby  surface  water. 
EPA  repeatedly  has  taken  the  position 
that  the  CWA  can  regulate  discharges  to 
surface  water  via  ground  water  that  is 
hydrologically  connected  to  surface 
waters. 

For  example,  in  issuing  the  general 
NPDES  permit  for  concentrated  animal 
feeding  operations  ("CAFOs")  in  Idaho, 
EPA  stated: 


"EPA  agrees  that  groundwater 
contamination  is  a  concern  around 
CAFO  facilities.  However,  the  Clean 
Water  Act  does  not  give  EPA  the 
authority  to  regulate  groundwater 
quality  through  NPDES  permits. 
"The  only  situation  in  which 
groundwater  may  be  affected  by  the 
NPDES  program  is  when  a  discharge  of 
pollutants  to  surface  waters  can  be 
proven  to  be  via  groundwater."  62  FR 
20177,  20178  (April  25. 1997).  In 
response  to  a  comment  that  the  CAFO 
general  permit  should  not  cover  ground 
water,  the  Agency  stated: 

"EPA  agrees  that  the  Clean  Water  Act 
does  not  give  EPA  the  authority  to 
regulate  groundwater  quality  through 
NPDES  permits.  However,  the  permit 
requirements  *  *  *  are  not  intended  to 
regulate  groundwater.  Rather,  they  are 
intended  to  protect  surface  waters 
which  are  contaminated  via  a 
groimd  water  (subsurface)  connection." 
Id. 

EPA  has  made  consistent  statements 
on  at  least  five  other  occasions.  In  the 
Preamble  to  the  final  NPDES  Permit 
Application  Regulations  for  Storm 
Water  Discharges,  the  Agency  stated: 
"this  rulemaking  only  addresses 
discharges  to  waters  of  the  United 
States,  consequently  discharges  to 
ground  waters  are  not  covered  by  this 
rulemaking  (unless  there  is  a 
hydrological  connection  between  the 
ground  water  and  a  nearby  surface 
water  body.")  55  FR  47990.  47997  (Nov. 
16. 1990)(emphasis  added)).  See  also  60 
FR  44489.  44493  (August  28.  1995)  (in 
promulgating  proposed  draft  CAFO 
permit.  EPA  stated:  "[Djischarges  that 
enter  surface  waters  indirectly  through 
groundwater  are  prohibited");  EPA. 
"Guide  Manual  On  NPDES  Regulations 
For  Concentrated  Animal  Feeding 
Operations"  at  3  (December  1995) 
("Many  discharges  of  pollutants  from  a 
point  source  to  surface  water  through 
groundwater  (that  constitutes  a  direct 
hydrologic  connection)  also  may  be  a 
point  source  discharge  to  waters  of  the 
United  States."). 

In  promulgating  regulations 
authorizing  the  development  of  water 
quality  standards  under  the  CWA  by 
Indian  Tribes  for  their  Reservations, 
EPA  stated: 

Notwithstanding  the  strong  language 
in  the  legislative  history  of  the  Clean 
Water  Act  to  the  effect  that  the  Act  does 
not  grant  EPA  authority  to  regulate 
pollution  of  ground  waters^? A  and 
most  courts  addressing  the  issue  have 
recognized  that  *   *   *  the  Act  requires 
NPDES  permits  for  discharges  to 
groundwater  where  there  is  a  direct 
hydrological  connection  between 
groundwater  and  surface  waters.  In 
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these  situations,  the  affected  ground 
waters  are  not  considered  "waters  of  the 
United  States"  but  discharges  to  them 
are  regulated  because  such  discharges 
are  effectively  discharges  to  the  directly 
connected  surface  waters.  Amendments 
to  the  Water  Quality  Standards 
Regulations  that  Pertain  to  Standards  on 
Indian  Reservations,  Final  Rule,  56  FR 
64876,  64892  (Dec.  12,  1991)(emphasis 
added). 

While  some  courts  have  not  been 
persuaded  that  the  Agency's 
pronouncements  on  the  regulation  of 
discharges  to  surface  water  via  ground 
water  represent  a  consistent  Agency 
position,  others  have  found  EPA's 
position  to  be  clear.  The  Hecla  Mining 
court  noted  that  "The  court  in 
Oconomowoc  Lake  dismissed  the  EPA 
statements  as  a  collateral  reference  to  a 

Eroblem.  It  appears  to  this  court, 
owever,  that  the  preamble  explains 
EPA's  policy  to  require  NPDES  permits 
for  discharges  which  may  enter  surface 
water  via  groundwater,  as  well  as  those 
that  enter  directiy."  Washington 
Wilderness  Coalition  v.  Hec7a  Mining 
Co.,  870  F.  Supp.  983.  990-91  (E.D. 
Wash.  1994).  dismissed  on  other 
grounds,  (lack  of  standing)  per 
unpublished  decision  (E.D.  Wash.  May 
7, 1997)  (citing  Preamble.  NPDES  Permit 
Regulations  for  Storm  Water  Discharges. 
55  FR  47990.  47997  (Nov.  16.  1990)). 

As  a  legal  and  factual  matter,  EPA  has 
made  a  determination  that,  in  general, 
collected  or  channeled  pollutants 
conveyed  to  surface  waters  via  ground 
water  can  constitute  a  discharge  subject 
to  the  Clean  Water  Act.  The 
determination  of  whether  a  particular 
discharge  to  surface  waters  via  ground 
water  which  has  a  direct  hydrologic 
connection  is  a  discharge  which  is 
prohibited  without  an  NPDES  permit  is 
a  factual  inquiry,  like  all  point  source 
determinations.  The  time  and  distance 
by  which  a  point  source  discharge  is 
connected  to  surface  waters  via 
hydrologically  connected  surface  waters 
will  be  affected  by  many  site  specific 
factors,  such  as  geology,  flow,  and  slope. 
Therefore,  EPA  is  not  proposing  to 
establish  any  specific  criteria  beyond 
confining  the  scope  of  the  regulation  to 
discharges  to  surface  water  via  a 
"direct"  hydrologic  connection.  Thus, 
EPA  is  proposing  to  make  clear  that  a 
general  hydrologic  connection  between 
all  waters  is  not  sufficient  to  subject  the 
owner  or  operator  of  a  point  source  to 
liability  under  the  Clean  Water  Act. 
Instead,  consistent  with  the  case  law, 
there  must  be  information  indicating 
that  there  is  a  "direct"  hydrologic 
coimection  to  the  surface  water  at  issue. 
Hecla  Mining,  870  F.Supp.  at  990 
"Plaintiffs  must  still  demonstrate  that 


pollutants  from  a  point  source  affect 
surface  waters  of  the  United  States.  It  is 
not  sufficient  to  allege  groundwater 
pollution,  and  then  to  assert  a  general 
hydrological  connection  between  all 
waters.  Rather,  pollutants  must  be 
traced  from  their  source  to  surface 
waters,  in  order  to  come  within  the 
purview  of  the  CWA.") 

The  reasonableness  of  the  Agency's 
interpretation  is  supported  by  the  fact 
that  die  majority  of  courts  have 
determined  that  CWA  jurisdiction  may 
extend  to  surface  water  discharges  via 
hydrologic  connections.^  As  the  court  in 


'  See  e.g.,  Williams  Pipeline  Co.  v.  Bayer  Corp.. 
964  F.Supp.  1300,  1319-20  (S.D.Iowa  1997) 
("Because  the  CWA's  goal  is  to  protect  the  quality 
of  surface  waters,  the  NPDES  permit  system 
regulates  any  pollutants  that  enter  such  waters 
either  directly  or  through  groundwater."); 
Washington  Wilderness  Coalition  v.  Hecla  Wning 
Co.,  870  F.  Supp.  983.  989-90  (E.D.  Wash.  1994), 
dismissed  on  other  grounds,  (lack  of  standing)  per 
.lupublished  decision  (E.D.  Wash.  May  7, 1997) 
(finding  CWA  jurisdiction  where  pollution 
discharged  from  manmade  ponds  via  seeps  into  soil 
and  ground  water  and,  thereafter,  surface  waters; 
and  holding  that,  although  CWA  does  not  regulate 
isolated  ground  water,  CWA  does  regulate 
pollutants  entering  navigable  waters  via  tributary 
ground  waters);  Friends  of  the  Coast  Fork  v.  Co.  of 
Lane,  OR,  Qv.  No.  95-6105-TC  (D.  OR.  January  31. 
1997)  (reaching  same  conclusion  as  court  in 
Washington  Wilderness  Coalition  v.  Hecla  Mining 
Co.,  and  flnding  bydrologically-connected  ground 
waters  are  covered  by  the  CWA);  McClellan 
Ecological  Seepage  Situation,  763  F.  Supp.  431.  438 
(E.D.  Cal.  1989),  cacated  (on  other  grounds).  47  F.3d 
325  (9th  Cir.  1995).  cert,  denied,  116  S.Ct.  51  (1995) 
(allowing  plaintiff  to  attempt  to  prove  at  trial  that 
pollutants  discharged  to  ground  water  are 
subsequently  discharged  to  surface  water):  and 
McClellan  Ecological  Seepage  Situation  v. 
Weinberger,  707  F.  Supp.  1182. 1195-96  (E.D.  Cal. 
1988).  vacated  (on  other  grounds),  47  F.3d  325  (9th 
Cir.  1995),  cert,  denied,  116  S.a.51  (1995) 
(although  NPDES  permit  not  required  for  discharges 
to  isolated  ground  water.  Congress'  intent  to  protect 
surface  water  may  require  NPDES  permits  for 
discharges  to  ground  water  with  direct  hydrological 
connection  to  surface  waters);  Friends  ofSante  Fe 
Co.  V.  LAC  Minerals.  Inc..  892  F.  Supp.  1333,  1357- 
58  (D.N.M.  1995)  (although  CWA  does  not  cover 
discharges  to  isolated,  nontributary  groimdwater. 
Quivira  and  decisions  within  Tenth  Circuit 
demonstrating  expansive  construction  of  CWA's 
jurisdictional  reach  foreclose  arguments  that  CWA 
does  not  regulate  discharges  to  bydrologically- 
connected  groundwater);  Sierra  club  v.  Colorado 
Fefining  Co.,  838  F.  Supp.  at  1434  ("navigable 
waters"  encompasses  tributary  groimdwater  and. 
therefore,  allegations  that  defendant  violated  CWA 
by  discharging  pollutants  into  soils  and 
groundwater,  and  that  pollutants  infiltrated  creek 
via  groundwater  and  seeps  in  creek  bank,  stated 
cause  of  action);  and  Quivira  Mining  Co.  v.  United 
States  EPA,  765  F.2d  126,  130  (10th  Cir.  1985),  cerl. 
denied,  474  U.S.  1055  (1986)  (affirming  EPA's 
determination  that  CWA  permit  required  for 
discharges  of  pollutants  into  surface  arroyos  that, 
during  storms,  channeled  rainwater  both  directly  to 
streams  and  into  underground  aquifers  that 
coimected  with  such  streams);  Martin  v.  Kansas 
Board  of  Regents,  1991  U.S.Dist.  LEXIS  2779 
(D.Kan.  1991)  ("Groundwater  .  .  .  that  is  naturally 
connected  to  sur&ce  waters  constitute  'navigable 
waters'  under  the  Act.");  see  also  Inland  Steel  Co. 
v.  EPA.  901  F.2d  1419,  1422-23  (7th  Qr.  1990) 
("the  legal  concept  of  navigable  waters  might 
include  ground  waters  connected  to  surface 


Potter  V.  ASARCO,  Inc.  declared,  "in 
light  of  judicial  precedent.  Congress" 
remedial  purpose,  the  absence  of  any 
specific  legislative  intent  pertaining  to 
hydrologically  connected  ground  water 
and  the  informal  pronouncements  of 
EPA,  any  pollutants  that  enter  navigable 
waters,  whether  directly  or  indirectiy 
through  a  specific  hydrological 
connection,  are  subject  to  regulation  by 
the  CWA."  Slip  op.  at  26. 

The  decisions  which  did  not  find 
authority  to  regulate  such  discharges 
under  the  CWA  may.  for  the  most  part, 
be  distinguished.  In  Village  of 
Oconomowoc  Lake  v.  Dayton  Hudson 
Corp.,  the  Seventh  Circuit  held  that  the 
CWA  does  not  regulate  ground  water 
per  se.  24  F.3d  962  (7th  Cir.  1994),  cert, 
denied.  513  U.S.  930  (1994).  In 
Oconomowoc,  however,  the  plaintiff 
only  alluded  to  a  "possibility"  of  a 
hydrologic  connection.  24  F.3d  at  965. 
In  Kelley  v.  United  States,  the  district 
court  held  that  enforcement  authority 
under  the  CWA  did  not  include  ground 
water  contamination.  618  F.  Supp.  1103 
(W.D.  Mich.  1985).  The  decision  is  not 
well-reasoned,  as  the  Kelley  couit 
merely  states — without  further 
elaboration — that  the  opinion  in  Exxon 
V.  Train,  which  specifically  "expressed 
no  opinion"  on  whether  the  CWA 
regulated  hydrologically  connected 
ground  waters,  and  the  legislative 
history  "demonstrate  that  Congress  did 
not  intend  the  Clean  Water  Act  to 
extend  federal  regulatory  enforcement, 
authority  over  groundwater 
contamination."  Kelley,  618  F.  Supp.  at 
1107  (emphasis  added).  In  Umatilla,  the 
court  concluded  that  the  NPDES 
program  did  not  apply  to  even 
hydrologically  connected  ground  water. 
962  F.Supp.  at  1318.  The  court  reviewed 
the  legislative  history  and  existing 
precedent  on  the  issue,  but  failed  to 
distinguish  between  the  regulation  of 
ground  water  per  se  and  the  regulation 
of  discharges  into  waters  of  the  United 
States  which  happen  to  occur  via 
ground  water.  Moreover,  the  court  failed 
to  give  deference  to  the  Agency's 
interpretation  of  the  CWA.  Id.  at  1319 
(finding  that  the  Agency  interpretations 
cited  by  the  plaintiffs  failed  to  articulate 
clear  regulatory  boundaries  and  were 
not  sufficientiy  "comprehensive, 
definitive  or  formal"  to  deserve 
deference,  but  acknowledging  that 
"neither  the  statute  nor  the  legislative 
history  absolutely  prohibits  an 
interpretation  that  the  NPDES 
requirement  applies  to  discharges  of 


waters — though  whether  it  does  or  not  is  an 
unresolved  question.  *   *   *  [A]  well  that  ended  in 
such  connected  ground  waters  might  be  within  the 
scope  of  the  ICWAj"). 
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pollutants  to  hydrologically-connected 
groundwater").  Today's  proposal  should 
provide  the  type  of  formal  Agency 
interpretation  that  court  sou^t.  Two 
other  decisions  have  simply  adopted  the 
reasoning  of  the  Umatilla  court.  United 
States  V.  ConAgra,  Inc.,  Case  No.  CV  96- 
0134-S-LMB  (D.  Idaho  1997);  Allegheny 
Environmenta]  Action  Coalition  v. 
Westinghouse.  1998  U.S.  Dist.  LEXIS 
1838  (W.D.Pa.  1998). 

The  Agency  has  utilized  its  expertise 
in  environmental  science  and  policy  to 
determine  the  proper  scope  of  the  CWA. 
The  determination  of  whether  the  CWA 
regulates  discharges  to  ground  waters 
connected  to  surface  waters,  like  the 
determination  of  wetlands  jurisdiction, 
"ultimately  involves  an  ecological 
judgment  about  the  relationship 
between  surface  waters  and  groimd 
waters,  it  should  be  left  in  the  first 
instance  to  the  discretion  of  the  EPA 
and  the  Corps."  Town  of  Norfolk  v.  U.S. 
Army  Corps  of  Engineers,  968  F.2d 
1438. 1451  {1st  Cir.  1992)  (citing  United 
States  V.  Riverside  Bayview  Homes,  Inc., 
474  U.S.  at  134).  The  Supreme  Court, 
too,  has  acknowledged  the  difficulty  of 
determining  precisely  where  Clean 
Water  Act  jurisdiction  lies  and  has  held 
that  an  agency's  scientific  judgment  can 
support  a  legal  jurisdictional  judgment. 
United  States  v.  Riverside  Bayview 
Homes,  hic.  474  U.S.  121, 134  (1985) 
("In  view  of  the  breadth  of  federal 
regulatory  authority  contemplated  by 
the  [Clean  Water]  Act  itself  and  the 
inherent  difficulties  of  defining  precise 
bounds  to  regulable  waters,  the  Corps' 
ecological  judgment  about  the 
relationship  between  waters  and  their 
adjacent  wetlands  provides  an  adequate 
basis  for  a  legal  judgment  that  adjacent 
wetlands  may  be  defined  as  waters 
under  the  Act."). 

The  Agency  has  made  clear  the 
rationale  for  its  construction:  "the  Act 
requires  NPDES  permits  for  discharges 
to  groundwater  where  there  is  a  direct 
hydrological  connection  between 
groimdwater  and  surfece  waters.  In 
these  situations,  the  affected  ground 
waters  are  not  considered  'waters  of  the 
United  States'  but  discharges  to  them 
are  regulated  because  such  discharges 
are  effectively  discharges  to  the  directly 
connected  surface  waters." 
Amendments  to  the  Water  Quality 
Standards  Regulations  that  Pertain  to 
Standards  on  Indian  Reservations,  Final 
Rule,  56  FR  64,876.  64892  (Dec.  12, 
1991)  (emphasis  added).  The  Agency 
has  taken  this  position  because  ground 
water  and  surface  water  are  highly 
interdependent  components  of  the 
hydrologic  cycle.  The  hydrologic  cycle 
refers  to  "the  circulation  of  water  among 
soil,  ground  water,  surface  water,  and 


the  atmosphere."  U.S.  Environmental 
Protection  Agency,  "A  Review  of 
Methods  for  Assessing  Nonpoint  Source 
Contaminated  Ground-Water  Discharge 
to  Surface  Water"  at  3  (April  1991). 
Thus,  a  hydrologic  connection  has  been 
defined  as  "the  interflow  and  exchange 
between  surface  impoundments  and 
surface  water  through  an  underground 
corridor  or  groundwater."  NPDES 
General  Permit  and  Reporting 
Requirements  for  Discharges  from 
Concentrated  Animal  Feeding 
Operations,  EPA  Region  6  Public  Notice 
of  Final  Permitting  Decision,  58  FR 
7610,  7635-36  (Feb.  8, 1993).  The 
determination  of  whether  a  discharge  to 
ground  water  in  a  specific  case 
constitutes  an  illegal  discharge  to  waters 
of  the  U.S.  if  unpermitted  is  a  fact 
specific  one.  The  general  jurisdictional 
determination  by  EPA  that  such 
discharges  can  be  subject  to  regulation 
under  the  CWA  is  a  determination  that 
involves  an  ecological  judgment  about 
the  relationship  between  surface  waters 
and  groimd  waters. 

Finally,  the  Supreme  Court  has 
explicitly  acknowledged  that  resolution 
,of  ambiguities  in  agency-administered 
statutes  involves  policymaking:  "As 
Chevron  itself  illustrates  the  resolution 
of  ambiguity  in  a  statutory  text  is  often 
more  a  question  of  policy  than  of  law. 
*   *   *  When  Congress,  through  express 
delegation  or  the  introduction  of  an 
interpretive  gap  in  the  statutory 
structure,  has  delegated  policymaking  to 
an  administrative  agency,  the  extent  of 
judicial  review  of  the  agency's  policy 
determinations  is  limited."  Paulyv. 
Bethenergy  Mines,  Inc.,  116  S.Ct.  2524, 
2534  (1991).  Congress  established  a  goal 
for  the  CWA  "to  restore  and  maintain 
the  chemical,  physical  and  biological 
integrity  of  the  nation's  waters  and  to 
eliminate  the  discharge  of  pollutants 
into  the  navigable  waters."  33  U.S.C. 
§  1251(a)(1).  Congress  also  established 
some  parameters  for  reaching  that  goal, 
but  left  gaps  in  the  statutory  structure. 
One  of  those  gaps  is  the  issue  of 
discharges  of  pollutants  from  point 
sources  which  harm  navigable  waters 
but  which  happen  to  occtu"  via  ground 
water.  The  Agency  has  chosen  to  fill 
that  gap  by  construing  the  statute  to 
regulate  such  discharges  as  point  source 
discharges.  Given  the  Agency's 
knowledge  of  the  hydrologic  cycle  and 
aquatic  ecosystems,  the  Agency  has 
determined  that  when  it  is  reasonably 
likely  that  such  discharges  will  reach 
surface  waters,  the  goals  of  the  CWA  can 
only  be  fulfilled  if  tibose  discharges  are 
regulated. 

Determining  Direct  Hydrologic 
Connection.  In  recent  rulemakings,  EPA 
has  used  various  lithologic  settings  to 


describe  areas  of  vulnerability  to 
contamination  of  groimd  water.  This 
information  can  serve  as  a  guide  for 
permit  writers  to  make  the  initial 
determination  whether  or  not  it  is 
necessary  to  establish  special  conditions 
in  a  CAFO  permit  to  prevent  the 
discharge  of  CAFO  waste  to  surface 
water  via  ground  water  with  a  direct 
hydrologic  connection  to  surface  water. 

During  the  rulemaking  processes  for 
the  development  of  the  Groimd  Water 
Rule  and  the  Underground  Injection 
Control  Class  V  under  the  Safe  Drinking 
Water  Act,  significant  stakeholder  and 
Federal  Advisory  Committee  Act 
(FACA),  input  was  used  to  define 
lithologic  settings  that  are  likely  to 
indicate  ground  water  areas  sensitive  to 
contamination.  Areas  likely  to  have 
such  a  connection  ate  those  that  have 
ground  water  sensitive  to  contamination 
and  that  have  a  likely  connection  to 
surface  water.  The  Ground  Water 
Proposed  Rule  includes  language  that 
describes  certain  types  of  lithologic 
settings  (karst,  fractured  bedrock,  and 
gravel)  as  sensitive  to  contamination 
and,  therefore,  subject  to  requirements 
under  the  rule  to  mitigate  threats  to 
human  health  bom  microbial 
pathogens.  (See  National  Primary 
Drinking  Water  Regulations:  Ground 
Water  Rule,  65  FR  30193  (2000)  (to  be 
codified  at  40  CFR  Parts  141  and  142) 
(proposed  May  10,  2000).  See  also 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells, 
Revision;  Final  Rule,  64  FR  68546  (Dec. 
7,  1999)  (to  be  codified  at  40  CFR  Parts 
9, 144,  145,  and  146).  See  also  Executive 
Summary,  NDWAC  UlC/Source  Water 
Program  Integration  Working  Group 
Meeting  (March  25-26,  1999).  All  are 
available  in  the  rulemaking  Record.] 

Under  the  Class  V  rule,  a  facility  must 
comply  with  the  mandates  of  the 
regulation  if  the  facility  has  a  motor 
vehicle  waste  disposal  well  (a  type  of 
Class  V  well)  that  is  in  an  area  that  has 
been  determined  to  be  sensitive.  (See 
Technical  Assistance  Document  (TAD) 
for  Delineating  "Other  Sensitive  Groimd 
Water  Areas",  EPA  #816-R-00-016— to 
be  published.)  States  that  are 
responsible  for  implementing  the  Class 
V  Rule,  or  in  the  case  of  Direct 
Implementation  Programs,  the  EPA 
Regional  Office,  are  given  flexibility  to 
make  determinations  of  ground  water 
sensitivity  within  certain  guidelines. 

40  CFR  145.23(f)(12)  provides  items 
that  States  are  expected  to  consider  in 
developing  their  other  sensitive  ground 
water  area  plan,  including: 

•  Geologic  and  hydrogeologic 
settings, 

•  Ground  water  flow  and  occiuTence, 
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•  Topographic  and  geographic 
features, 

•  Depth  to  ground  water, 

•  *  Significance  as  a  drinking  water 
source, 

•  *  Prevailing  land  use  practices,  and 

•  *Any  other  existing  information 
relating  to  the  susceptibility  of  ground 
water  to  contamination  from  Class  V 
injection  wells. 

*The  last  three  factors  are  not  relevant  to 
this  rulemaking  but  are  specific  to  mandates 
under  the  Safe  Drinking  Water  Act  to  protect 
current  and  future  sources  of  drinking  water. 

Geologic  and  hydrogeologic  settings 
considered  sensitive  under  the  Class  V 
Rule  include  areas  such  as  karst, 
fractured  bedrock  or  other  shallow/ 
unconsolidated  aquifers.  The  Class  V 
Rule  lists  karst,  fractured  volcanics  and 
imconsolidated  sedimentary  aquifers, 
such  as  glacial  outwash  deposits  and 
eolian  sands,  as  examples  of  aquifer 
types.  Under  the  Class  V  Rule,  EPA 
urges  States  to  consider  all  aquifer  types 
that,  based  on  their  inherent 
characteristics,  are  likely  to  be 
moderately  to  highly  sensitive.  Such 
aquifer  types  are  those  that  potentially 
have  high  permeability,  such  as:  all 
fractured  aquifers;  all  porous  media 
aquifers  with  a  grain  ^e  of  sand  or 
larger,  including  not  only 
unconsolidated  aquifers,  but  sandstone 
as  well;  and  karst  aquifers. 

For  more  information  at  the  l^onal 
level,  information  can  be  found  in  the 
document  "Regional  Assessment  of 
Aquifer  Vulnerability  and  Sensitivity  in 
the  Coterminous  United  States"  [EPA/ 
600/2-91/043]  for  state  maps  showing 
aquifers  and  portions  of  aquifers  whose 
transmissivity  makes  them  sensitive/ 
vulnerable.  'This  document  may  be 
helpful  in  identifying  areas  where 
existing  contaminants  are  most  likely  to 
spread  laterally.  State  and  federal 
geological  surveys  have  numerous 
geological  maps  and  technical  reports 
that  can  be  helpful  in  the  identification 
of  areas  of  sensitive  aquifers.  University 
geology  and  earth  science  departments 
and  consulting  company  reports  may 
also  have  helpful  information. 

Data  sources  to  assist  permit  writers 
in  making  sensitivity  determinations 
can  be  acquired  through  many  sources 
as  listed  above  and  include  federal, 
state,  and  local  data.  For  example,  USGS 
maps  and  databases  such  as  the 
principal  aquifers  map,  state  maps, 
other  programs  where  such  assessments 
may  have  been  completed,  such  as  State 
Source  Water  Assessment  Programs 
(SWAP),  state  Class  V,  or  Ground  Water 
Rule  sensitivity  determinations. 

Another  potential  approach  to 
defining  areas  of  ground  water 


sensitivity  would  be  to  define  a  set  of  ' 
characteristics  which  a  facility  could 
determine  whether  it  met  by  using  a  set 
of  national,  regional  and/or  local  maps. 
For  instance,  overburden,  that  is,  soil 
depth  and  type,  along  with  depth  to 
water  table,  hydrogeologic 
characteristics  of  the  surficial  aquifer, 
and  proximity  to  surface  water  could  be 
factors  used  to  define  sensitive  areas  for 
likely  ground  water/surface  water 
connections.  For  example,  while  there  is 
no  consistent  definition  or  agreement  as 
to  what  could  be  considered  "shallow," 
a  depth  to  the  water  table  less  than,  say, 
six  feet  with  sandy  soils  or  other 
permeable  soil  type  might  indicate 
groimd  water  vulnerability.  Data  of  this 
nature  could  be  obtained  frt)m  USDA's 
Natural  Resource  Conservation  Service 
(NRCS)  national  soils  maps,  available 
from  the  NRCS  web  site 
[www.nhq.nrcs.usda.gov/land/index/ 
soils.htmJ)  or  from  the  EPA  web  site 
( www.  epa  .gov/ostwa  ter/BA  SINS/ 
metadata/statsgo.htm). 

Once  it  is  determined  that  the  CAFO 
is  in  a  ground  water  sensitive  area, 
proximity  to  a  surface  water  would 
indicate  a  potential  for  the  CAFO  to 
discharge  to  surface  water  via  a  direct 
hydrological  connection  with  ground 
water.  Proximity  to  surface  water  would 
be  considered  when  there  is  a  short 
distance  from  the  boundary  of  the  CAFO 
to  the  closest  downstream  surface  water 
body.  Again,  information  of  this  type 
could  be  obtained  from  USGS 
topographic  maps  or  state  maps. 

uses  Hydrologic  Landscape  Regions. 
Another  approach  for  determining 
whether  CAFOs  in  a  region  are  generally 
located  in  areas  where  surface  water  is 
likely  to  have  hydrological  connections 
with  ground  water  is  by  using  a  set  of 
maps  under  development  by  the  U.S. 
Geological  Survey  (USGS).  USGS  is 
developing  a  national  map  of 
Hydrologic  Landscape  Regions  that 
describe  watersheds  based  on  their 
physical  characteristics,  such  as 
topography  and  lithology.  These  maps 
will,  among  other  things,  help  to 
identify  physical  features  in  the 
landscape  that  are  important  to  water 
quality  such  as  areas  across  the  country 
where  the  geohydrology  is  favorable  for 
ground  water  interactions  with  surface 
water. 

The  regions  in  this  map  will  be 
delineated  based  on  hydrologic  unit 
codes  (HUCs)  nationwide  and  do  not 
provide  information  at  local  scales; 
however,  the  maps  can  provide 
supplemental  information  that  describes 
physical  features  within  watersheds 
where  interactions  between  ground 
water  and  surface  water  are  found. 
These  areas  are  the  most  likely  places 


where  ground  water  underlying  CAFO's 
could  be  discharged  to  nearby  sur&ce 
water  bodies.  While  EPA  has  not  fully 
assessed  how  this  tool  might  be  used  to 
determine  a  CAFO's  potential  to 
discharge  an  excerpt  of  the  pre-print 
report  is  provided  here  for  purposes  of 
discussion.  The  report  describing  this 
tool  is  anticipated  to  be  published  in 
Spring  2001  (Wolock,  Winter,  and 
McMahon,  in  review). 

The  concept  of  hydrologic  landscap>es 
is  based  on  the  idea  that  a  single,  simple 
physical  feature  is  the  basic  building 
block  of  all  landscapes.  This  feature  is 
termed  a  fundamental  landscape  unit 
and  is  defined  as  an  upland  adjacent  to 
a  lowland  separated  by  an  intervening 
steeper  slope.  Some  examples  of 
hydrologic  landscapes  are  as  follows: 

•  A  landscape  consisting  of  narrow 
lowlands  and  uplands  separated  by  high 
and  steep  valley  sides,  characteristic  of 
mountainous  terrain; 

•  A  landscape  consisting  of  very  wide 
lowlands  separated  from  much  narrower 
uplands  by  steep  valley  sides, 
characteristic  of  basin  and  range 
physiography  and  basins  of  interior 
drainage;  or 

•  A  landscape  consisting  of  narrow 
lowlands  separated  from  very  broad 
uplands  by  valley  sides  of  various 
slopes  and  heights,  characteristic  of 
plateaus  and  high  plains. 

The  hydrologic  system  of  a 
fundamental  landscape  unit  consists  of 
the  movement  of  sur&ce  water,  ground 
water,  and  atmospheric-water  exchange. 
Surface  water  movement  is  controlled 
by  land-surface  slope  and  surficial 
permeability;  ground-water  flow  is  a 
function  of  gravitational  gradients  and 
the  hydraulic  characteristics  of  the 
geologic  framework;  and  atmospheric- 
water  exchange  primarily  is  determined 
by  climate  (Winter,  in  review).  The 
same  physical  and  climate 
characteristics  control  the  movement  of 
water  over  the  surface  and  through  the 
subsurface  regardless  of  the  geographic 
location  of  the  landscapes.  For  example, 
if  a  landscape  has  gentle  slopes  and 
low-permeability  soils,  then  surface 
runoff  will  be  slow  and  recharge  to 
ground  water  will  be  limited.  In 
contrast,  if  the  soils  are  permeable  in  a 
region  of  gentie  slopes,  then  surface 
runoff  may  be  limited  but  ground-water 
recharge  will  be  high. 

The  critical  features  used  to  describe 
hydrologic  landscapes  are  land-surface 
form,  geologic  texture,  and  climate. 
Land-surface  form  can  be  used  to 
quantify  land-surface  slopes  and  relief. 
Geologic  texture  provides  estimates  of 
surficial  and  deep  subsurface 
permeability  which  control  infiltration, 
the  production  of  overland  flow,  and 
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groimd-water  flow  rates.  Climate 
characteristics  can  be  used  to 
approximate  available  water  to  surface 
and  ground-water  systems.  The 
variables  used  to  identify  hydrologic 
settings  were  averaged  within  each  of 
the  2,244  hydrologic  cataloging  units 
defined  by  the  USGS.  This  degree  of 
spatial  averaging  was  coarse  enough  to 
smooth  the  underlying  data  but  fine 
enough  to  separate  regions  from  each 
other. 

For  example,  two  Hydrological 
Landscape  Regions  (HLR]  that  are  likely 
to  have  characteristics  of  ground  water 
and  surface  water  interactions  with 
direct  relevance  to  this  proposed 
rulemaking  would  be  "HLRl"  and 
"HLR9".  HLRl  areas  are  characterized 
by  variably  wet  plains  having  highly 
permeable  surface  and  highly  permeable 
subsurface.  This  landscape  is  92  percent 
flat  land,  with  56  percent  of  the  flat  land 
in  the  lowlands  and  37  percent  in  the 
uplands.  Land  surface  and  bedrock  are 
highly  permeable.  Because  of  the  flat 
sandy  land  surface,  this  geologic 
framework  should  result  in  little  surface 
runoff,  and  recharge  to  both  local  and 
regional  ground-water  flow  systems 
should  be  high.  Therefore,  ground  water 
is  likely  to  be  the  dominant  component 
of  the  hydrologic  system  in  this 
landscape.  The  water  table  is  likely  to 
be  shallow  in  the  lowlands,  resulting  in 
extensive  wetlands  in  this  part  of  the 
landscape. 

Major  water  issues  in  this  hydrologic 
setting  probably  would  be  related  to 
contamination  of  ground  water,  hi  the 
uplands,  the  contamination  could  afiect 
regional  groimd-water  flow  systems.  In 
the  lowlands,  the  thin  imsaturated  zone 
and  the  close  interaction  of  ground 
water  and  sur&ce  water  could  result  in 
contamination  of  surface  water. 
Flooding  probably  would  not  be  a 
problem  in  the  uplands,  but  it  could  be 
a  serious  problem  in  the  lowlands 
because  of  the  flat  landscape  and 
shallow  water  table. 

HLR9  areas  are  characterized  by  wet 
plateaus  having  poorly  permeable 
surface  and  highly  permeable 
subsiufece.  This  landscape  is  42  percent 
flat  land,  with  24  percent  in  lowlands 
and  17  percent  in  uplands.  Land  surface 
is  poorly  permeable  and  bedrock  is 
highly  permeable.  Because  of  the  flat 
poorly  permeable  land  surface,  this 
geologic  framework  should  result  in 
considerable  surface  runoff  and  limited 
recharge  to  groimd  water.  However,  the 
bedrock  is  largely  karstic  carbonate 
rock,  which  probably  would  result  in  a 
considerable  amount  of  surface  runoff 
entering  the  deep  aquifer  through 
sinkholes.  This  water  could  readily 
move  through  regional  ground-water 


flow  systems.  Surface  nmoff  and 
recharge  through  sinkholes  are  likely  to 
be  the  dominant  component  of  the 
hydrologic  system  in  this  landscape, 
llie  water  table  is  likely  to  be  shallow 
in  the  lowlands,  resulting  in  extensive 
wetlands  in  this  part  of  the  landscape. 
Major  water  issues  in  this  hydrologic 
setting  probably  would  be  related  to 
contamination  of  surface  water  fixim 
direct  surface  runoff,  and  extensive 
contamination  of  ground  water  (and 
ultimately  surface  water)  because  of  the 
ease  of  movement  through  the  bedrock. 
The  capacity  of  these  carbonate  rocks  to 
mediate  contaminants  is  limited. 
Flooding  could  be  a  problem  in  the 
lowlands. 

EPA  is  requesting  comment  on  how  a 
permit  writer  might  identify  CAFOs  at 
risk  of  discharging  to  surface  water  via 
ground  water.  EPA  is  also  requesting 
comment  on  its  cost  estimates  for  the 
permittee  to  have  a  hydrologist  make 
such  a  determination.  EPA  estimates 
that  for  a  typical  CAFO.  the  full  cost  of 
determining  whether  ground  water 
beneath  the  fecility  has  a  direct 
hydrologic  connection  to  surface  water 
would  be  approximately  $3,000.  See 
Section  X  for  more  information  on  cost 
estimates. 

Permit  requirements  for  facilities  with 
groundwater  that  has  a  direct  hydrologic 
connection  with  siuface  water  are 
discussed  in  Section  VII.E.5.d  below. 

k.  What  Regulatory  Relief  is  Pmvided 
by  Today's  Proposed  Rulemaking?  Two- 
tier  vs.  Three-tier  Structure.  Each  of 
EPA's  proposals  effect  small  livestock 
and  poultry  businesses  in  different 
ways,  posing  important  trade-offs  when 
selecting  ways  to  mitigate  economic 
impacts.  First,  by  proposing  to  establish 
a  two-tier  structiu*  with  a  500  AU 
threshold,  EPA  is  proposing  not  to 
automatically  impose  the  effluent 
guidelines  requirements  on  operations 
with  300  to  500  AU.  By  eliminating  this 
size  category.  EPA  estimates  that  about 
10.000  smaller  AFOs  are  relieved  from 
being  defined  as  CAFOs,  and  instead 
would  only  be  subject  to  permitting  if 
designated  by  the  permit  authority  due 
to  being  a  significant  contributor  of 
pollutants. 

A  three-tier  structure,  by  contrast, 
only  automatically  defines  all 
operations  over  1.000  AU  as  CAFOs. 
instead  of  500  AU.  However,  while  all 
of  the  26.000  AFOs  between  300  and 
1.000  AU  wouldn't  be  required  to  apply 
for  an  NPDES  permit,  all  those 
operations  would  be  required  to  either 
apply  for  a  permit  or  to  certify  to  the 
permit  authority  that  they  do  not  meet 
any  of  the  conditions  for  being  a  CAFO. 
EPA  estimates  that  approximately 
19.000  of  these  operations  would  have 


to  change  some  aspect  of  their  operation 
in  order  to  avoid  being  permitted,  and 
all  26.000  would  be  required  to  develop 
and  implement -a  PNP.  Thus,  while  in 
theory  fewer  operations  could  be 
permitted,  in  fact  more  small  enterprises 
would  incur  costs  under  a  three-tier 
scenario.  Section  X.J.4  provides  a 
summary  of  the  difference  in  costs 
associated  with  these  two  options;  more 
detailed  information  is  provided  in 
Section  9  of  the  Economic  Analysis. 

The  three-tier  structure  allows  States 
more  flexibility  to  develop  more 
effective  non-NPDES  programs  to  assist 
middle  tier  operations.  The  two-tier 
structiue  with  a  500  AU  threshold  might 
limit  access  to  federal  funds,  such  as 
Section  319  nonpoint  source  program 
funds,  for  operations  in  the  500  to  1,000 
AU  range.  "Hie  detailed  conditions  in 
the  three-tier  structure,  however,  do  not 
meet  the  goal  of  today's  proposal  to 
simplify  the  NPDES  regulation  for 
CAFOs  because  it  leaves  in  place  the 
need  for  the  regulated  community  and 
enforcement  authorities  to  interpret  a 
complicated  set  of  conditions. 

Chicken  Threshold.  During 
deliberations  to  select  a  threshold  for 
dry  chicken  operations,  EPA  considered 
various  options  for  relieving  small 
business  impacts.  Under  the  two-tier 
structure,  EPA  examined  a  100,000  bird 
threshold  as  well  as  a  50,000  bird 
threshold.  Although  the  50,000  bird 
threshold  effects  many  more  small 
chicken  operations,  analysis  showed 
that  setting  the  threshold  at  100,000 
birds  would  not  be  sufficiently 
environmentally  protective  in  parts  of 
the  country  that  have  experienced  water 
quality  degradation  from  the  chicken 
industry.  Section  Vn.C.2.f  describes  the 
relative  benefits  of  each  of  these 
options.  Nonetheless,  because  wet  layer 
operations  are  currently  regulated  at 
30,000  birds,  raising  the  threshold  to 
50,000  birds  will  relieve  some  small 
businesses  in  this  sector. 

Elimination  of  the  mixed  animal 
calculation.  EPA's  is  further  proposing 
to  mitigate  the  effects  of  today's 
proposal  on  small  businesses  by 
eliminating  the  mixed  animal 
calculation  for  determining  which  AFOs 
are  CAFOs.  Thus,  operations  with 
mixed  animal  types  that  do  not  meet  the 
size  threshold  for  any  single  livestock 
category  would  not  be  defined  as  a 
CAFO.  EPA  expects  that  there  are  few 
AFOs  with  more  than  a  single  animal 
type  that  would  be  defined  as  CAFOs, 
since  most  mixed  operations  tend  to  be 
smaller  in  size.  The  Agency  determined 
that  the  inclusion  of  mixed  operations 
would  disproportionately  burden  small 
businesses  while  resulting  in  little 
additional  environmental  benefit.  Since 
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most  mixed  operations  tend  to  be 
smaller  in  size,  this  exclusion  represents 
important  accommodations  for  small 
business.  EPA's  decision  not  to  include 
smaller  mixed  operations  is  consistent 
with  its  objective  to  focus  on  the  largest 
operations  since  these  pose  the  greatest 
potential  risk  to  water  quality  and 
public  health  given  the  sheer  volume  of 
manure  generated  at  these  operations. 

Operations  that  handle  larger  herds  or 
flocks  take  on  the  characteristics  of 
being  more  industrial  in  nature,  rather 
than  having  the  characteristics  typically 
associated  with  fanning.  These  facilities 
typically  specialize  in  a  particiUar 
animal  sector  rather  tSan  having  mixed 
animal  types,  and  often  do  not  have  an 
adequate  land  base  for  agricultural  use 
of  manure.  As  a  result,  large  facilities 
need  to  dispose  of  significant  volumes 
of  manure  and  wastewater  which  have 
the  potential,  if  not  properly  handled,  to 
cause  significant  water  quality  impacts. 
By  comparison,  smaller  farms  manage 
fewer  animals  and  tepd  to  concentrate 
less  maniu^  nutrients  at  a  single  farming 
location.  Smaller  farms  tend  to  be  less 
specialized  and  are  more  diversified, 
engaging  in  both  animal  and  crop 
production.  These  farms  often  have 
sufficient  cropland  and  fertilizer  needs 
to  land  apply  maniue  nutrients 
generated  at  a  farm's  livestock  or 
poultry  business  for  agricultural 
purposes. 

For  operations  not  defined  as  a  CAFO, 
the  Permit  Authority  would  designate 
any  facility  determined  to  be  a 
significant  contributor  of  pollution  to 
waters  of  the  U.S.  as  a  CAFO,  and 
would  consequently  develop  a  permit 
based  on  best  professional  judgement 
(BPJ). 

The  estimated  cost  savings  from 
eliminating  the  mixed  animal 
calculation  is  indeterminate  due  to 
limited  information  about  operations  of 
this  size  and  also  varying  cost 
requirements.  EPA's  decision  is  also 
expected  to  simplify  compliance  and  be 
more  administratively  efficient,  since 
the  mixed  operation  multiplier  was 
confusing  to  the  regulated  community 
and  to  enforcement  personnel,  and  did 
not  cover  all  animal  types  (because 
poultry  did  not  have  an  AU  equivalent). 

Site-specific  PNPs  Rather  than 
Mandated  BMPs.  In  addition,  while 
facilities  that  are  defined  or  designated 
as  CAFOs  would  be  subject  to  specific 
performance  standards  contained  with 
the  permit  conditions,  EPA's  proposed 
revisions  also  provide  flexibility  to 
small  businesses.  In  particular,  the 
revised  effluent  guidelines  and  NPDES 
standards  and  conditions  are  not 
specific  requirements  for  design, 
equipment,  or  work  practices,  but  rather 


allow  the  CAFO  operator  to  write  site- 
specific  Permit  Nutrient  Plans  that 
implement  the  permit  requirements  in  a 
manner  appropriate  and  manageable  for 
that  business.  This  will  reduce  impacts 
to  all  facilities,  regardless  of  size,  by 
allowing  operators  to  choose  the  least 
costly  mix  of  process  changes  and  new 
control  equipment  that  would  meet  the 
limitations. 

Demonstration  of  No  Potential  to 
Discharge.  Finally,  in  both  proposals, 
operations  that  must  apply  for  a  permit 
would  have  the  additional  opportimity 
to  demonstrate  to  the  permit  authority 
that  pollutants  have  not  been  discharged 
and  have  no  potential  to  discharge  into 
waters  of  the  U.S.  These  operations 
would  not  be  issued  a  permit  if  they  can 
successfully  demonstrate  no  potential  to 
discharge.  See  section  Vn.D.3  for  a 
discussion  of  demonstrating  "no 
potential  to  discharge." 

Measures  Not  Being  Proposed.  During 
the  development  of  the  CAFO 
rulemaking.  EPA  considered  regulatory 
relief  measures  imder  the  NPDES  permit 
program  that  are  not  being  proposed, 
including:  (1)  A  "Good  Faith  Incentive," 
and  (2)  an  "Early  Exit"  provision.  These 
options  are  siunmarized  below.  More 
detail  is  provided  in  the  SBREFA  Panel 
Report  (2000). 

Under  the  "Good  Faith  Incentive." 
EPA  considered  incorporating  an 
incentive  for  small  CAFO  businesses 
(i.e.,  AFOs  with  a  number  of  animals 
below  the  regulatory  threshold)  to  take 
early  voluntsury  actions  in  good  faith  to 
manage  manure  and  wastewater  in 
accordance  with  the  requirements  of  a 
nutrient  management  plan.  In  the  event 
that  such  smaller  AFOs  have  a  discharge 
that  woiUd  otherwise  cause  them  to  be 
designated  as  CAFOs,  the  CAFO 
regulations  would  provide  an 
opportunity  for  these  smaller  AFOs  to 
address  the  cause  of  the  one-time 
discharge  and  avoid  being  designated  as 
CAFOs. 

Under  the  "Early  Exit"  provision, 
EPA  considered  a  regulatory  provision 
that  would  explicitly  allow  CAFOs  with 
fewer  animals  than  the  regulatory 
threshold  for  large  CAFOs  to  exit  the 
regulatory  program  after  five  years  of 
good  performance.  The  regulations 
could  allow  such  a  smaller  CAFO  to  exit 
the  regulatory  program  if  it 
demonstrates  that  it  had  successfully 
addressed  the  conditions  that  caused  it 
to  either  be  defined  or  designated  as  a 
CAFO. 

EPA  decided  not  to  include  either  of 
these  provisions  in  the  proposed 
regulations  following  the  SBAR  Panel 
consultation  process.  Neither  small 
businesses,  SBA,  OMB,  nor  EPA 
enforcement  persoimel  expressed 


support  for  either  of  these  provisions. 
Also,  the  Early  Exit  provision  was  not 
deemed  to  provide  additional  regulatory 
relief  over  the  current  program,  since  an 
operation  that  has  been  defined  or 
designated  as  a  CAFO  can  already  make 
changes  at  the  operation  whereby,  after 
complying  with  the  permit  for  the 
permit's  five  year  term,  the  operation 
would  no  longer  meet  the  definition  of 
a  CAFO  and  therefore  would  no  longer 
be  reauired  to  be  permitted. 

Bou  the  regulatory  relief  measures 
selected  and  those  considered  but  not 
selected  are  discussed  in  detail  in 
Chapter  9  of  the  Economic  Analysis, 
included  in  the  Record  for  today's 
proposed  rulemaking.  EPA  requests 
comment  on  the  regulatory  relief 
measiires  considered  but  not  included 
in  today's  proposal. 

3.  How  Does  the  Proposed  Rule  Change 
the  Existing  Designation  Criteria  and 
Procedure? 

In  the  existing  regulation,  an 
operation  in  the  middle  tier,  those  with 
300  AU  to  1,000  AU,  may  either  be 
defined  as  a  CAFO  or  designated  by  the 
permit  authority;  those  in  the  smallest 
category,  with  fewer  than  300  AU,  may 
only  be  designated  a  CAFO  if  the  facility 
discharges:  (1)  into  waters  of  the  United 
States  through  a  man-made  ditch, 
flushing  system,  or  other  similar  man- 
made  device;  or  (2)  directly  into  waters 
of  the  United  States  that  originate 
outside  of  the  facility  and  pass  over, 
across,  or  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  confined  animals.  The  permit 
authority  must  conduct  an  on-site 
inspection  to  determine  whether  the 
AFO  is  a  significant  contributor  of 
pollutants.  The  two  discharge  criteria 
have  proved  difficult  to  interpret  and 
enforce,  making  it  difficult  to  take 
enforcement  action  against  dischargers. 
Very  few  facilities  have  been  designated 
in  the  past  25  years  despite 
environmental  concerns. 

EPA's  proposals  on  how,  and 
whether,  to  amend  these  criteria  vary 
with  the  alternative  structure.  Under  a 
two-tier  structure,  EPA  is  proposing  to 
eliminate  these  two  criteria;  under  a 
three-tier  structure,  EPA  is  proposing  to 
retain  these  two  criteria. 

Under  the  proposed  two-tier  structure 
with  a  500  AU  threshold,  or  under  any 
other  alternative  two-tier  structure  such 
as  with  a  750  AU  threshold,  EPA  is 
proposing  to  eliminate  the  two 
discharge  criteria.  Raising  the  NPDES 
threshold  to  500  AU,  750  AU  or  1.000 
AU  raises  a  policy  question  for  facilities 
below  the  select^  threshold  but  with 
more  than  300  AU.  Facilities  with  300 
to  1 ,000  AU  are  currently  subject  to 
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NPDES  regulation  (if  certain  criteria  are 
met).  To  rely  entirely  on  designation  for 
these  operations  coiild  be  viewed  by 
some  as  deregulatory.  because  the 
designation  process  is  a  time  consuming 
and  resource  intensive  process  that 
makes  it  difficult  to  redress  violations. 
It  could  also  residt  in  the  inability  of 
permit  authorities  to  take  enforcement 
actions  against  initial  discharges  unless 
they  are  from  an  independent  point 
source  at  the  facility.  Otherwise,  the 
initial  discharge  can  only  result  in 
initiation  of  the  designation  process 
itself;  enforcement  could  only  take  place 
upon  a  subsequent  discharge.  Unless  the 
designation  process  can  be  streamlined 
in  some  way  to  enable  permit 
authorities  to  more  efficiently  address 
those  who  are  significant  contributors  of 
pollutants,  raising  the  threshold  too 
high  may  also  not  be  sufficiently 
protective  of  the  environment.  While 
EPA  could  have  proposed  to  retain  the 
two  criteria  for  those  with  fewer  than 
300  AU,  and  eliminate  it  only  for  those 
with  greater  than  300  AU  but  below  the 
regulatory  threshold,  EPA  believes  that 
this  would  introduce  unnecessary 
complexity  into  this  regulation. 

while  eliminating  the  two  discharge 
criteria,  this  proposal  would  retain  the 
provision  in  the  existing  regulation  that 
any  AFO  may  be  designated  as  a  CAFO 
on  a  case-by-case  basis  if  the  NPDES 
permit  authority  determines  that  the 
facility  is  a  significant  contributor  of 
pollutants  to  waters  of  the  U.S.  Today's 
proposal  would  not  change  the  factors 
that  the  regulation  lists  as  relevant  to 
whether  a  facility  is  a  significant 
contributor — see  proposed  §  122.23(b)(1) 
(listing  factors  such  as:  the  size  of  the 
operation;  the  amoimt  of  wastewater 
discharged;  the  location  of  any  potential 
receiving  waters;  means  of  conveyance 
of  animal  manure  and  process 
wastewater  into  waters  of  the  U.S.; 
slope,  vegetation,  rainfall  and  other 
factors  affecting  the  likelihood  or 
frequency  of  discharge  to  receiving 
waters). 

This  proposal  also  retains  the  existing 
requirement  that  the  permit  authority 
conduct  an  on-site  inspection  before 
making  a  designation.  No  inspection 
would  be  required,  however,  to 
designate  a  facility  that  was  previously 
defined  or  designated  as  a  CAFO, 
although  the  permit  authority  may 
chose  to  do  one. 

Under  a  three-tier  structure,  EPA  is 
proposing  to  retain  the  two  discharge 
criteria  used  to  designate  an  AFO  with 
fewer  than  300  AU  as  a  CAFO.  In  this 
approach,  facilities  in  the  300  AU  to 
1,000  AU  size  range  must  meet  certain 
conditions  for  being  considered  a 
CAFO,  and  EPA  considers  this  to  be 


sufficiently  protective  of  the 
environment. 

EPA  is  requesting  comment  on  these 
two  proposals,  and  also  requests 
comment  on  three  other  alternatives. 
EPA  could:  (1)  retain  the  two  criteria 
even  under  a  two-tier  structiire  for  all 
operations  below  the  regulatory 
threshold;  (2)  retain  the  two  criteria 
under  a  two-tier  structure  for  only  for 
those  with  fewer  than  300  AU  and 
eliminate  the  two  criteria  for  those 
below  the  regulatory  threshold  but  with 
greater  than  300  AU;  or  (3)  eliminate  the 
criteria  in  the  three-tier  structure  for 
those  with  fewer  than  300  AU. 

Significant  concern  was  raised  over 
the  issue  of  designation  during  the 
SBREFA  Panel  process.  At  the  time  of 
the  Panel,  EPA  was  not  considering 
eliminating  these  two  criteria,  and  SERs 
and  Panel  members  strongly  endorsed 
this  position.  At  that  time,  EPA's  was 
focusing  on  a  three-tier  structure  with 
revised  conditions  as  the  preferred 
option,  and  retaining  the  criteria  was 
consistent  with  the  revisions  being 
considered.  Since  then,  however,  EPA's 
analysis  has  resulted  in  a  strong  option 
for  a  two-tier  approach  that  would  be 
simpler  to  implement  and  would  focus 
on  the  largest  operations.  Once  this 
scenario  became  a  strong  candidate, 
reconsideration  of  the  two  designation 
criteria  was  introduced.  EPA  realizes 
that  this  proposal  has  raised  some 
concern  in  the  small  business 
community.  However,  EPA  does  not 
believe  that  eliminating  these  criteria 
will  result  in  significantly  more  small 
operations  being  designated.  Rather,  it 
will  enable  the  permit  authority  to 
ensure  that  the  most  egregious 
discharges  of  significant  quantities  of 
pollutants  are  addressed. 

It  is  likely  that  few  AFOs  with  less 
than  300  AU  are  significant  contributors 
of  pollutants,  and  permit  authorities 
may  be  appropriately  focusing  scarce 
resources  on  larger  facilities.  Further, 
some  also  believe  that  it  may  be 
appropriate  imder  a  two-tier  structure  to 
retain  the  two  criteria  as  well  as  the  on- 
site  inspection  criterion  to  AFOs  under 
the  regulatory  threshold,  e.g.  with  fewer 
than  500  AU  or  750  AU.  SERs  during 
the  SBREFA  process  indicated  that 
family  farmers  operating  AFOs  with 
fewer  than  1 ,000  AU  tend  to  have  a 
direct  interest  in  environmental 
stewardship,  since  their  livelihood  (e.g., 
soil  quality  and  drinking  water)  often 
depends  on  it.  They  also  argUed  that 
EPA  should  not  divert  resources  away 
from  AFOs  with  the  greatest  potential  to 
discharge — those  with  1,000  AU  or 
more.  EPA  is  soliciting  comment  on 
whether  to  retain  the  designation 
criteria  for  all  AFOs  below  the 


regulatory  threshold  in  a  two-tier 
structiue,  and  whether  this  option  will 
be  protective  of  the  environment. 

While  permit  authorities  have 
indicated  that  the  requirement  for  an 
on-site  inspection  makes  the 
designation  process  resource  intensive, 
recommendations  resulting  irom  the 
SBREFA  small  business  consultation 
process  encouraged  EPA  not  to  remove 
the  on-site  inspection  requirement. 
Some  were  concerned  that  EPA  might 
do  widespread  blanket  designations  of 
large  numbers  of  operations,  especially 
in  watersheds  that  have  been  listed 
under  the  CWA  303(d),  Total  Maximum 
Daily  Load  (TMDC)  process.  Thus,  EPA 
is  soliciting  comment  on  whether  to 
eliminate  the  requirement  that  the 
inspection  be  "on-site,"  perhaps  by 
allowing,  in  lieu  of  on-site  inspections, . 
other  forms  of  site-specific  information 
gathering,  such  as  use  of  monitoring 
data,  fly-overs,  satellite  imagery,  etc. 
Other  parts  of  the  NPDES  program  allow 
such  information  gathering  and  do  not 
require  inspections  to  be  "on-site." 

If  the  on-site  requirement  were 
eliminated,  the  permit  authority  would 
still  need  to  make  a  determination  that 
the  facility  is  a  sigmficant  contributor  of 
pollution,  which  might  necessitate  an 
on-site  inspection  in  many  cases.  On  the 
other  hand,  in  watersheds  that  are  not 
meeting  water  quality  standards  for 
nutrients,  the  permit  authority  could 
designate  all  AFOs  as  CAFOs  without 
conducting  individual  on-site 
inspections.  Even  in  303(d)  listed 
watersheds,  however,  an  operator  of  an 
individual  facility  might  be  able  to 
demonstrate  in  the  NPDES  permit 
application  that  it  has  no  potential  to 
discharge,  and  request  that  it  be 
exempted  from  NPDES  requirements. 

Due  to  the  significant  concerns  of  the 
small  business  community,  EPA  is  not 
proposing  at  this  time  to  eliminate  the 
on-site  inspection  requirements,  but, 
rather,  EPA  is  soliciting  comment  on 
whether  or  not  to  eliminate  this 
provision  or  to  revise  it  to  allow  other 
forms  of  site-specific  data  gathering. 

Finally,  EPA  is  proposing  a  technical 
correction  to  the  designation  regulatory 
language.  The  existing  CAFO  NPDES 
regulations  provide  for  designation  of  an 
AFO  as  a  CAFO  upon  determining  that 
it  is  a  significant  contributor  of 
"pollution"  to  the  waters  of  the  U.S.  40 
CFR  122.23(c).  EPA  is  today  proposing 
to  change  the  term  to  "pollutants." 
Elsewhere  in  the  NPDES  regulations, 
EPA  uses  the  phrase  "significant 
contributor  of  pollutants"  for 
designation  purposes.  40  CFR 
122.26(a)(l)(v).  EPA  is  not  aware  of  any 
reason  the  Agency  would  have  used 
different  terms  for  similar  designation 
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standards,  and  is  seeking  consistency  in 
this  proposal.  The  Agency  believes  the 
term  "pollutant"  is  the  correct  term.  The 
Clean  Water  Act  provides  definitions  for 
both  "pollutant  and  "pollution"  in 
Section  502,  but  the  NPDES  program  of 
Section  402  focuses  specifically  on 
permits  "for  the  discharge  of  any 
pollutant,  or  combination  of 
pollutants."  Therefore,  EPA  believes  it 
is  appropriate  to  establish  a  designation 
standard  for  purposes  of  permitting 
CAFOs  based  on  whether  a  facility  is  a 
significant  contributor  of  "pollutants." 

4.  Designation  of  CAFOs  by  EPA  in 
Approved  States 

Today's  proposal  would  explicitly 
allow  the  EPA  Regional  Administrator 
to  designate  an  AFO  as  a  CAFO  if  it 
meets  the  designation  criteria  in  the 
regulations,  even  in  States  with 
approved  NPDES  programs.  See 
proposed  §  122.23(b).  As  described  in 
the  preceding  section,  VII.C.4,  AFOs 
that  have  not  been  defined  as  CAFOs 
may  be  designated  as  CAFOs  on  a  case- 
by-case  basis  upon  determination  that 
such  sources  are  significant  contributors 
of  pollution  to  waters  of  the  United 
States.  EPA's  authority  to  designate 
AFOs  as  CAFOs  would  be  subject  to  the 
same  criteria  and  limitations  to  which 
State  designation  authority  is  subject. 

The  existing  regulatory  language  is 
not  explicit  as  to  whether  EPA  has  the 
authority  to  designate  AFOs  as  CAFOs 
in  States  with  approved  NPDES 
programs.  The  current  regulations  state 
that  "the  Director"  may  designate  AFOs 
as  CAFOs.  40  CFR  122.23(c)(1).  The 
existing  definition  of  "Director"  states: 
"When  there  is  an  approved  State 
program,  'Director'  normally  means  the 
State  Director.  In  some  circumstances, 
however,  EPA  retains  the  authority  to 
take  certain  actions  even  where  there  is 
an  approved  State  program."  40  CFR 
122.2.  Today's  proposal  would  give  EPA 
the  explicit  authority  to  designate  an 
AFO  as  a  CAFO  in  States  with  approved 
programs. 

EPA  does  not  propose  to  assiune 
authority  or  jurisdiction  to  issue  permits 
to  the  CAFOs  that  the  Agency 
designates  in  approved  NPDES  States. 
That  authority  would  remain  with  the 
approved  State. 

EPA  believes  that  CWA  Section  501(a) 
provides  the  Agency  with  the  authority 
to  designate  point  sources  subject  to 
regidation  under  the  NPDES  program, 
even  in  States  approved  to  administer 
the  NPDES  permit  program.  This 
interpretive  authority  to  define  point 
sources  and  nonpoint  sources  was 
recognized  by  the  D.C.  Circuit  in  NRDC 
v.  Costle,  568  F.2d  1369, 1377  p.C  Cir. 
1977).  The  interpretive  authority  arises 


from  CWA  Section  501(a)  when  EPA 
interprets  the  term  "point  source"  at 
CWA  Section  502(14).  EPA's  proposal 
woiild  ensure  that  EPA  has  the  same 
authority  to  designate  AFOs  as  CAFOs 
that  need  a  permit  as  the  Agency  has  to 
designate  other  storm  water  point 
sources  as  needing  a  permit.  See  40  CFR 
122.26(a)(2)(v). 

EPA  recognizes  that  many  State 
agencies  have  limited  resources  to 
implement  their  NPDES  programs. 
States  may  be  hesitant  to  designate 
CAFOs  because  of  concerns  that 
regulating  the  CAFOs  will  require 
additional  resources  that  could  be  used 
for  competing  priorities.  In  light  of  the 
increased  reliance  and  success  in 
control  of  point  sources  under  general 
permits,  however,  the  Agency  believes 
that  there  will  be  only  an  incremental 
increase  in  regulatory  burden  due  to  the 
designated  sources. 

On  August  23,  1999,  the  Agency 
proposed  to  provide  explicit  authority 
for  EPA  to  designate  CAFOs  in 
approved  States,  but  would  have  limited 
such  authority  to  the  designation  of 
AFOs  where  pollutants  are  discharged 
into  waters  for  which  EPA  establishes  a 
total  maximum  daily  load  or  "TMDL" 
and  designation  is  necessary  to  ensure 
that  the  TMDL  is  achieved.  64  FR 
46058,  46088  (August  23,  1999).  EPA 
received  comments  both  supporting  and 
opposing  the  proposal.  In  promulgating 
the  final  TMDL  rule,  however,  the 
Agency  did  not  take  final  action  on  the 
proposed  changes  applicable  to  CAFOs, 
65  FR  43586,  43648  (July  13,  2000), 
deciding  instead  to  take  action  in  this 
proposed  rulemaking. 

Today's  proposal  is  intended  to  help 
ensure  nationally  consistent  application 
of  the  provisions  for  designating  CAFOs 
and  is  not  focusing  specifically  at  AFOs 
in  impaired  watersheds. 
Implementation  of  the  current  rule  in 
States  with  NPDES  authorized  programs 
has  varied  greatly  from  State  to  State, 
with  several  States  choosing  to 
implement  non-NPDES  State  programs 
rather  than  a  federally  enforceable 
NPDES  program.  Public  concerns  have 
also  been  raised  about  lack  of  access  to 
State  non-NPDES  CAFO  programs. 
While  several  of  today's  proposed 
revisions  would  help  to  correct  these 
disparities,  EPA  is  concerned  that  there 
may  be  instances  of  significant 
discharges  from  AFOs  that  may  not  be 
addressed  by  State  programs,  and  that 
are  not  being  required  to  comply  with 
the  same  standards  and  requirements 
expected  of  all  AFOs.  As  part  of  their 
approved  programs.  States  should 
designate  AFOs  that  are  significant 
sources  of  pollutants.  EPA  would  have 


the  authority  to  designate  AFOs  as 
CAFOs,  should  that  be  necessary. 

The  Agency  invites  comment  on  this 
proposal. 

5.  Co-permitting  Entities  That  Exert 
Substantial  Operational  Control  Over  a 
CAFO 

EPA  is  proposing  that  permit 
authorities  co-permit  entities  that 
exercise  substantial  operational  control 
over  CAFOs  along  with  the  owner/ 
operator  of  the  facility.  See  proposed 
§  122.23(a)(5)  and  (i)(4).  While  the 
permit  authority  currently  may  deem 
such  entities  to  be  "operators"  imder 
the  Clean  Water  Act  and  require  them 
to  be  permitted  under  existing  legal 
requirements,  today's  proposal  includes 
changes  to  the  regulations  to  identify 
the  circumstances  under  which  co- 
permitting  is  required  and  how  permit 
authorities  are  expected  to  implement 
the  requirements.  Because  the  existing 
definition  of  "operator"  in  122.2 
generally  already  encompjisses 
operators  who  exercise  substantial 
operational  control,  the  Agency  is 
seeking  comment  on  whether  this 
additional  definition  [or  provision]  is 
necessary. 

For  other  categories  of  discharges, 
EPA's  regulations  states  that 
contributors  to  a  discharge  "may"  be  co- 
permittees.  See  40  CFR  §  122.44(m). 
§  122.44(m)  addresses  the  situation  in 
which  the  co-permittees  operate  distinct 
sources  and  a  privately  owned  treatment 
works  is  the  owner  of  the  ultimate  point 
source  discharge.  In  that  context,  EPA 
deemed  it  appropriate  to  give  the  permit 
writer  the  discretion  to  permit  only  the 
privately  owned  treatment  works  or  the 
distinct  sources,  or  both,  depending  on 
the  level  of  control  each  exercises  over 
the  pollutants.  In  the  context  of  CAFOs, 
however,  the  co-permittees  both  control 
some  aspects  of  operations  at  the  point 
source.  Therefore,  EPA  is  proposing  that 
they  must  either  be  co-permittees  or 
each  must  hold  a  separate  permit. 

Processor/Producer  Relationship.  As 
discussed  below,  proposed 
§  122.23(a)(5)  is  intended,  at  a 
minimum,  to  require  permit  authorities 
to  hold  certain  entities  that  exercise 
substantial  operational  control  over 
other  entities  jointly  responsible  for  the 
proper  disposition  of  manure  generated 
at  the  CAFO.  While  under  todays 
proposal  a  permit  authority  could 
require  an  entity  that  has  substantial 
operational  control  over  a  CAFO  to  be 
jointly  responsible  for  all  of  the  CAFO's 
NPDES  permit  requirements,  the 
proposal  wpuld  allow  the  permit 
authority  to  allocate  individual 
responsibility  for  various  activities  to 
any  of  the  co-permittees.  The  proposed 
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rule  would  specify,  however,  that  the 
proper  disposition  of  manure  must 
remain  the  joint  responsibility  of  all  the 
entities  cxjvered  by  the  permit. 

As  discussed  in  more  detail  in  section 
IV.C.  of  this  preamble,  among  the  major 
trends  in  livestock  and  poultry 
production  are  closer  linkages  between 
animal  feeding  operations  and 
processing  firms,  hicreasingly, 
businesses  such  as  slaughtering 
facilities  and  meat  pacldng  plants  and 
some  integrated  food  manufacturing 
facilities  are  contracting  out  the  raising 
or  finishing  production  phase  to  % 
CAFO.  Oftentimes,  production  contracts 
are  used  in  which  a  contractor  (such  as 
a  processing  firm,  feed  mill,  or  other 
animal  feeding  operation)  retains 
ownership  of  the  animals  and/or 
exercises  substantial  operational  control 
over  the  type  of  production  practices 
used  at  the  CAFO.  More  information  on 
the  trends  in  animal  agriculture  and  the 
evolving  contractual  relationships 
between  producer  and  processors  is 
presented  in  section  FV.C  of  this 
preamble. 

Use  of  production  contracts  varies  by 
sector.  Production  contracting 
dominates  U.S.  broiler  and  turkey 
production,  accounting  for  98  percent  of 
annual  broiler  production  and  70 
percent  of  turkey  production.  About  40 
percent  of  all  eggs  produced  annually 
are  under  a  production  contract 
arrangement.  Production  contracting  in 
the  hog  sector  still  accounts  for  a 
relatively  small  share  of  production 
(about  30  percent  of  hog  production  in 
1997),  but  use  is  rising,  especially  in 
some  regions.  Production  contracts  are 
imcommon  at  beef  and  dairy  operations, 
although  they  are  used  by  some 
operations  to  raise  replacement  herd  or 
to  finish  animals  prior  to  slaughter. 
Additional  detail  on  the  use  of 
production  contracts  in  these  sectors  is 
provided  in  section  VI. 

Although  farmers  and  ranchers  have 
long  used  contracts  to  market 
agricultural  commodities,  increased  use 
of  production  contracts  is  changing  the 
organizational  structure  of  agricultiu^ 
and  is  raising  policy  concerns  regarding 
who  is  responsible  for  ensuring  that 
manure  and  wastewater  is  contained  on- 
site  and  who  should  pay  for 
environmental  improvements  at  a 
production  facility.  As  a  practical 
matter,  however,  regiUatory  authorities 
have  limited  ability  to  influence  who 
pays  for  environmental  compliance, 
since  the  division  of  costs  and 
operational  responsibilities  is 
determined  by  private  contracts,  not 
regulation. 

In  addition,  there  is  also  evidence  that 
the  role  of  the  producer-processor 


relationship  may  influence  where 
animal  production  facilities  become 
concentrated,  since  animal  feeding 
operations  tend  to  locate  in  close 
proximity  to  feed  and  meat  packing 
plants.  This  trend  may  be  increasing  the 
potential  that  excess  manure  nutrients 
beyond  the  need  for  crop  fertilizer  are 
becoming  concentrated  in  particular 
geographic  areas,  thus  raising  the 
potential  for  increased  environmental 
pressure  in  those  areas.  To  further 
examine  this  possibility,  EPA  conducted 
an  analysis  of  the  correlation  between 
areas  of  the  coimtry  where  there  is  a 
concentration  of  excess  manure 
generated  by  animal  production 
operations  and  a  concentration  of  meat 
packing  and  poultry  slaughtering 
facilities.  This  analysis  concludes  that 
in  some  areas  of  the  coimtry  there  is  a 
strong  correlation  between  areas  of 
excess  manure  concentrations  and  areas 
where  there  is  a  large  number  of 
processing  plants.  More  information  on 
this  analysis  is  provided  in  section 
IV.C.4  of  this  preamble. 

Suhstantiaf  Operational  Control  as 
Basis  for  Co-Permitting.  Today's 
proposal  would  clarify  that  all  entities 
that  exercise  substantial  operational 
control  over  a  CAFO  are  subject  to 
NPDES  permitting  requirements  as  an 
"operator"  of  the  facility.  EPA's 
regulations  define  an  owner  or  operator 
as  "the  owner  or  operator  of  any  'facility 
or  activity'  subject  to  regulation  under 
the  NPDES  program."  40  CFR  §  122.2. 
This  definition  does  not  provide  further 
detail  to  interpret  the  term,  and  the 
Agency  looks  for  guidance  in  the 
definitions  of  the  term  in  other  sections 
of  the  statute:  "The  term  'owner  or 
operator'  means  any  person  who  owns, 
leases,  operates,  controls,  or  supervises 
a  source."  CWA  §  306(a)(4)  (emphasis 
added). 

Case  law  defining  the  term  "operator" 
is  sparse,  but  courts  generally  have 
concluded  that  through  the  inclusion  of 
the  terms  owner  and  operator:  "Liability 
imder  the  CWA  is  predicated  on  either 
(1)  performance  of  the  work,  or  (2) 
responsibility  for  or  control  over  the 
work."  U.S.  v.  Sargent  County  Water 
Resources  Dist ,  876  F.Supp  1081,  1088 
(N.D.  1992).  See  also,  U.S.  v.  Lambert. 
915  F.Supp.  797,  802  (S.D.WVa.  1996) 
("The  Clean  Water  Act  imposes  Uability 
both  on  the  party  who  actually 
performed  the  work  and  on  the  party 
with  responsibility  for  or  control  over 
performance  of  the  work.");  U.S.  v. 
Board  of  Trustees  ofFla.  Keys 
Community  College,  531  F.Supp.  267, 
274  (S.D.Fla.  1981).  Thus,  under  the 
existing  regulation  and  existing  case 
law,  integrators  which  are  responsible 
for  or  control  the  performance  of  the 


work  at  individual  CAFOs  may  be 
subject  to  the  CWA  as  an  operator  of  the 
CAFO.  With  today's  proposal,  EPA  is 
identifying  some  Actors  which  the 
Agency  believes  indicate  that  the 
integrator  has  sufficient  operational 
control  over  the  CAFO  to  be  considered 
an  "operator"  for  purposes  of  the  CWA. 

Whether  an  entity  exercises 
substantial  operational  control  over  the 
facility  would  depend  on  the 
circumstances  in  each  case.  The 
proposed  regulation  lists  factors 
relevant  to  "substantial  operational 
control."  which  would  include  (but  not 
be  limited  to)  whether  the  entity:  (1) 
Directs  the  activity  of  persons  working 
at  the  CAFO  either  through  a  contract  or 
direct  supervision  of,  or  on-site 
participation  in,  activities  at  the  facility: 
(2)  owns  the  animals;  or  (3)  specifies 
how  the  animals  are  grown,  fed,  or 
medicated.  EPA  is  aware  that  many 
integrator  contracts  may  not  provide  for 
direct  integrator  responsibility  for 
manure  management  and  disposal.  EPA 
believes,  however,  that  the  proposed 
factors  will  identify  integrators  who 
exercise  such  pervasive  control  over  a 
facility  that  they  are,  for  CWA  purposes, 
co-operators  of  the  CAFO. 

This  is  a  representative  list  of  factors 
that  should  be  considered  in 
determining  whether  a  co-permit  is 
appropriate,  but  States  should  develop 
additional  factors  as  needed  to  address 
their  specific  needs  and  circumstances. 
The  greater  the  degree  to  which  one  or 
more  of  these  or  other  factors  is  present, 
the  more  likely  that  the  entity  is 
exercising  substantial  operational 
control  and,  thus,  the  more  important  it 
becomes  to  co-permit  the  entity.  For 
example,  the  fact  that  a  processor 
required  its  contract  grower  to  purchase 
and  feed  its  animals  feed  from  a  specific 
source  could  be  relevant  for  evaluating 
operational  control.  EPA  will  be 
available  to  assist  NPDES  permit 
authorities  in  making  case-specific 
determinations  of  whether  an  entity  is 
exerting  control  such  that  it  should  be 
co-permitted.  EPA  is  also  taking 
comment  on  whether  there  are 
additional  factors  which  should  be 
included  in  the  regulation.  EPA  also 
requests  comment  on  whether  degree  of 
participation  in  decisions  affecting 
manure  management  and  disposal  is 
one  of  the  factors  which  should  be 
considered. 

EPA  is  soliciting  comment  on 
whether,  alternatively,  the  fact  that  an 
entity  owns  the  animals  that  are  being 
raised  in  a  CAFO  should  be  sufficient  to 
require  the  entity  to  be  a  joint  permittee 
as  a  owner.  EPA  believes  that  ownership 
of  the  animals  establishes  an  ownership 
interest  in  the  pollutant  generating 
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activity  at  the  CAFO  that  is  sufficient  to 
iiold  the  owner  of  the  animals 
responsible  for  the  discharge  of 
pollutants  from  the  CAFO. 

In  non-CAFO  parts  of  the  NPDES 
regulations,  the  operator  rather  than  the 
owner  is  generally  the  NPDES  permit 
holder.  One  reason  an  owner  is  not 
required  to  get  a  permit  is  illustrated  by 
an  owner  who  has  leased  a  factory. 
When  an  owner  leases  a  factory  to  the 
lessee-operator,  the  owner  gives  up  its 
control  over  the  pollution-producing 
activities.  The  owner  of  animals  at  a 
feedlot,  on  the  other  hand,  maintains  all 
current  interests  in  the  animal  and  is 
merely  paying  the  contract  grower  to 
raise  die  animals  for  the  owner.  It  is  the 
owner's  animals  that  generate  most  of 
the  manure  and  wastewater  that  is 
created  at  a  CAFO.  Therefore,  EPA 
believes  that  ownership  of  the  animals 
may  be  sufficient  to  create  responsibility 
for  ensuring  that  their  wastes  are 
properly  disposed  of.  This  may  be 
particularly  true  where  manure  must  be 
sent  off-site  from  the  CAFO  in  order  to 
be  properly  disposed  of. 

EPA  has  previously  identified 
situations  where  the  owner  should  be 
the  NPDES  permittee  rather  than,  or  in 
addition  to,  the  contract  operator.  In  the 
context  of  municipal  wastewater 
treatment  plants,  EPA  has  recognized 
that  the  municipal  owner  rather  than 
the  contract  operator  may  be  the  proper 
NPDES  permittee  where  the  owner 
maintains  some  control  over  the  plant. 

If  EPA  selects  this  option,  it  might 
also  clarify  that  ownership  could  be 
determined  by  factors  other  than 
outright  title  to  the  animals.  This  would 
prevent  integrators  from  modifying  their 
contracts  so  that  they  do  not  own  the 
animals  outright.  EPA  could  develop 
factors  for  determining  ownership  such 
as  the  existence  of  an  agreement  to 
purchase  the  animals  at  a  fixed  price 
together  with  the  integrator  accepting 
the  risk  of  loss  of  ihe  animals  prior  to 
sale.  EPA  solicits  comments  on  whether 
such  criteria  are  necessary  and,  if  so. 
what  appropriate  criteria  would  be. 

Implementation  of  Co-Permitting.  All 
permittees  would  be  held  jointly 
responsible  for  ensuring  that  manure 
production  in  excess  of  what  can  be 
properly  managed  on-site  is  handled  in 
an  environmentally  appropriate  manner. 
The  effluent  guidelines  proposes  to 
require  a  number  of  land  application 
practices  that  will  limit  the  amount  of 
CAFO  manure  that  can  be  applied  to  a 
CAFO's  land  application  areas.  If  the 
CAFO  has  generated  manure  in  excess 
of  the  amoimt  which  can  be  applied 
consistent  with  its  NPDES  permit,  the 
proposed  NPDES  regulations  impose  a 
number  of  requirements  on  co- 


permittees,  described  in  Vn.D.4.  See 
proposed  §  122.23(j)(4).  The  co- 
permittees  could  also  transfer  their 
excess  manure  to  a  facility  to  package  it 
is  as  commercial  fertilizer,  to  an 
incinerator  or  other  centralized 
treatment,  to  be  transformed  into  a 
value-added  product,  or  to  any  other 
operation  that  would  not  land  apply  the 
manure.  EPA  is  proposing  that  manure 
that  must  leave  the  CAFO  in  order  to  be 
properly  managed  not  be  considered 
within  the  imique  control  of  any  of  the 
entities  with  substantial  operational 
control  over  the  CAFO.  In  fact,  an 
integrator  that  owns  the  animals  at  a 
number  of  CAFOs  in  an  area  which  are 
producing  manure  in  such  volumes  that 
it  cannot  be  properly  land  applied  may 
be  in  a  unique  position  to  be  able  to 
develop  innovative  means  of 
compliance  with  the  permit  limits. 
Today's  proposal  would  specify  that  the 
disposition  of  excess  manure  would 
remain  the  joint  responsibility  of  all 
permit  holders.  See  proposed 
§  122.23(i)(9).  Integrators  would  thereby 
be  encouraged  to  ensure  compliance 
with  NPDES  permits  in  a  number  of 
ways,  including:  (a)  establishing  a 
corporate  environmental  program  that 
ensures  that  contracts  have  sound 
environmental  requirements  for  the 
CAFOs;  (b)  ensuring  that  contractors 
have  the  necessary  infrastructure  in 
place  to  properly  manage  manure;  and 
(c)  developing  and  implementing  a 
program  that  ensures  proper 
management  and/or  disposal  of  excess 
manure.  The  proposed  requirement  will 
give  integrators  a  strong  incentive  to 
ensure  that  their  contract  producers 
comply  with  permit  requirements  and 
subject  them  to  potential  liability  if  they 
do  not.  Integrators  could  also  establish 
facilities  to  which  CAFOs  in  the  area 
could  transfer  their  excess  manure.  EPA 
is  further  proposing  to  require  co- 
permitted  entities  to  assume 
responsibility  for  manure  generated  at 
their  contract  operations  when  the 
manure  is  transferred  off-site. 

EPA  believes  that  integrators  will 
want  to  make  good  foith  efforts  to  take 
appropriate  steps  to  address  the  adverse 
environmental  impacts  associated  with 
their  business.  EPA  is  soliciting 
comments  on  how  to  structure  the  co- 
permitting  provisions  of  this  rulemaking 
to  achieve  the  intended  environmental 
outcome  without  causing  negative 
impacts  on  growers. 

EPA  also  believes  the  proposal 
contains  sufficient  flexibility  for  permit 
authorities  to  develop  creative,  and 
streamlined,  approaches  to  co- 
permitting.  For  example,  a  State  might 
want  to  develop  an  M*DES  general 
permit  in  collaboration  with  a  single 


integrator  or,  alternatively,  with  all 
integrators  in  a  geographic  region  [e.g., 
statewide,  watershed,  etc.).  Such  a 
general  permit  might  require  integrators 
to  assume  responsibility  for  ensuring 
that  their  contractors  engage  in  proper 
management  practices  for  excess 
manure.  As  a  condition  of  the  NPDES 
general  permit,  the  integrator  could  be 
obligated  to  fulfill  its  commitment  or  to 
assume  responsibility  for  violations  by  - 
its  growers. 

"Tne  proposed  regulations  would 
provide  that  a  person  is  an  "operator" 
when  "the  Director  determines"  that  the 
person  exercises  substantial  operational 
control  over  the  CAFO.  EPA  also 
considered  whether  to  delete  the 
reference  to  a  determination  by  the 
Director,  so  that  any  person  who 
exercised  such  control  over  a  CAFO 
would  be  an  operator  without  the  need 
for  a  determination  by  the  Director.  If 
EPA  were  to  eliminate  the  need  for  a 
determination  before  such  a  person  may 
be  an  "operator,"  persons  who  may 
meet  this  definition  would  be  less 
certain  in  some  cases  as  to  whether  they 
do  in  fact  meet  it.  On  the  other  hand, 
if  EPA  retains  the  need  for  a 
determination  by  the  Director,  then 
because  of  resource  shortages  or  for 
other  reasons,  EPA  or  the  State  might 
not  be  able  to  make  these 
determinations  in  a  timely  way,  or 
might  not  make  them  at  all  in  some 
cases.  These  p>ersons  would  therefore 
inappropriately  be  able  to  avoid  liability 
even  though  they  are  exercising 
substantial  operational  control  of  a 
CAFO.  Accordingly,  EPA  requests 
comments  on  whether  the  final  rule 
should  retain  the  need  for  a 
determination  by  the  Director  of 
substantial  operational  control.  Finally. 
EPA  solicits  comment  on  whether  to 
provide  that,  in  authorized  States,  either 
the  Director  or  EPA  may  make  the 
determination  of  substantial  operational 
control. 

Additional  Issues  Associated  With  Co- 
Permitting.  The  option  of  co-permitting 
integrators  was  discussed  extensively  by 
small  entify  representatives  (SERs)  and 
by  the  Smil  Business  Advocacy  Review 
Panel  during  the  SBREFA  outreach 
process.  The  SERs  included  both 
independent  and  contract  producers.  A 
majorify  of  SERs  expressed  opposition 
to  such  an  approach.  They  were 
concerned  that  co-permitting  could 
decrease  the  operator's  leverage  in 
contract  negotiations  with  the  corporate 
entify,  increase  corporate  pressure  on 
operators  to  indenmify  corporate 
entities  against  potential  liabilify  for 
non-compliance  on  the  part  of  the 
operator,  encourage  corporate  entities  to 
interfere  in  the  operational  management 
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of  the  feedlot  in  order  to  protect  against 
such  liability,  provide  an  additional 
pretext  for  corporate  entities  to 
terminate  a  contract  when  it  was  to  their 
financial  advantage  to  do  so,  restrict  the 
freedom  of  operators  to  change 
integrators,  and  generally  decrease  the 
profits  of  the  operator.  These  SERs  were 
not  convinced  that  co-permitting  would 
result  in  any  benefit  to  the  environment, 
given  that  the  operator  generally 
controls  those  aspects  of  a  feedlot 's 
operations  related  to  discharge,  nor 
were  they  convinced  that  such  an 
approach  would  result  in  additional 
corporate  resoiur^s  being  directed 
toward  environmental  compliance, 
given  the  integrator's  ability  to  pass  on 
any  additional  costs  it  might  incur  as  a 
result  of  co-permitting  to  the  operator.  A 
few  SERs,  who  were  not  themselves 
involved  in  a  contractual  relationship 
with  a  larger  corporate  entity,  favored 
co-permitting  as  a  way  of  either  leveling 
the  playing  field  between  contact  and 
independent  operators,  or  extracting 
additional  compliance  resources  from 
corporate  entities.  E)espite  general 
concern  over  co-permitting  due  to  the 
economic  implications  for  the 
contractor,  several  SERs  voiced  their 
support  for  placing  shared 
responsibility  for  the  manure  on  the 
integrators,  especially  in  the  swine 
sector. 

The  Panel  did  not  reach  consensus  on 
the  issue  of  co-permitting.  On  the  one 
hand,  the  Panel  shared  the  SERs 
concern  that  co-permitting  not  serve  as 
a  vehicle  through  which  the  bargaining 
power  and  profits  of  small  contract 
growers  are  further  constrained  with 
little  environmental  benefit.  On  the 
other,  the  Panel  believed  that  there  is  a 
potential  for  environmental  benefits 
frt>m  co-permitting.  For  example,  the 
Panel  noted  (as  discussed  above),  that 
.  co-permitted  integrators  may  be  able  to 
coordinate  manure  management  for 
growers  in  a  given  geographic  area  by 
providing  centralized  treatment,  storage, 
and  distribution  facilities,  though  the 
Panel  also  pointed  out  that  this  could 
happen  anyway  through  market 
mechanisms  without  co-permitting  if  it 
resulted  in  overall  cost  savings.  In  fact, 
the  Agency  is  aware  of  situations  where 
integrators  do  currently  provide  such 
services  through  their  production 
contracts.  The  Panel  also  noted  that  co- 
permitting  could  motivate  corporate 
entities  to  oversee  environmental 
compliance  of  their  contract  growers,  in 
order  to  protect  themselves  fitim 
potential  liability,  thus  providing  an 
additional  layer  of  environmental 
oversight. 

The  Panel  also  expressed  concern  that 
any  co-permitting  requirements  may 


entail  additional  costs,  and  that  co- 
permitting  can  not  prevent  these  costs 
bom  being  passed  on  to  small  operators, 
to  the  extent  that  corporate  entities 
enjoy  a  bargaining  advantage  diuing 
contract  negotiations.  The  Panel  thus 
recommended  that  EPA  carefully 
consider  whether  the  potential  benefits 
bom  co-permitting  warrant  the  costs, 
particularly  in  light  of  the  potential 
shifting  of  these  costs  bom  corporate 
entities  to  contract  growers.  The  Panel 
further  recommended  that  if  EPA  does 
propose  any  form  of  co-permitting,  it 
address  in  the  preamble  both  the 
environmental  benefits  and  any 
economic  impacts  on  small  entities  that 
may  result  and  request  comment  on  its 
approach. 

As  discussed  in  Section  VI,  EPA 
estimates  that  94  meat  packing  plants 
that  slaughter  hogs  and  270  poidtry 
processing  facilities  may  be  subject  to 
the  proposed  co-permitting 
requirements.  EPA  expects  that  no  meat 
packing  or  processing  facilities  in  the 
cattle  and  dairy  sectors  will  be  subject 
to  the  proposed  co-permitting 
requirements.  Reasons  for  this 
assumption  are  summarized  in  Section 
VI  of  this  preamble.  Additional 
information  is  provided  in  Section  2  of 
the  Economic  Analysis.  EPA  is  seeking 
comment  on  this  assumption  as  part  of 
today's  potice. 

EPA  did  not  precisely  estimate  the 
costs  and  impacts  that  would  accrue  to 
individual  co-permittees.  Information 
on  contractual  relationships  between 
contract  growers  and  processing  firms  is 
proprietary  and  EPA  does  not  have  the 
necessary  market  information  and  data 
to  conduct  such  an  analysis.  Market 
information  is  not  available  on  the 
number  and  location  of  firms  that 
contract  out  the  raising  of  animals  to 
CAFOs  and  the  niunber  and  location  of 
contract  growers,  and  the  share  of 
production,  that  raise  animals  under  a 
production  contract.  EPA  also  does  not 
have  data  on  the  exact  terms  of  the 
contractual  agreements  between 
processors  and  CAFOs  to  assess  when  a 
processor  would  be  subject  to  the 
proposed  co-pennitUng  requirements, 
nor  does  EPA  have  financial  data  for 
processing  firms  or  contract  growers 
that  utilize  production  contracts. 
EPA,  however,  believes  that  the 
framework  used  to  estimate  costs  to 
CAFO  does  provide  a  means  to  evaluate 
the  possible  upper  bound  of  costs  that 
could  accrue  to  processing  facilities  in 
those  industries  where  production 
contracts  are  more  widely  utilized  and 
where  EPA  believes  the  proposed  co- 
permitting  requirements  may  afiect 
processors.  The  details  of  this  analysis 
are  provided  in  Section  X..F.2.  Based  on 


the  results  of  this  analysis,  EPA 
estimates  that  the  range  of  potential 
annual  costs  to  hog  processors  is  $135 
million  to  $306  million  ($1999,  pre-tax). 
EPA  estimates  that  the  range  of  potential 
annual  costs  to  broiler  processors  as  $34 
miUion  to  $117  million.  EPA  is 
soliciting  comment  on  this  approach. 

This  approach  does  not  assume  any 
addition  to  the  total  costs  of  the  rule  as 
a  result  of  co-permitting,  yet  it  does  not 
assume  that  there  will  be  a  cost  savings 
to  contract  growers  as  result  of  a 
contractual  arrangement  with  a 
processing  firm.  This  approach  merely 
attempts  to  quantify  the  potential 
magnitude  of  costs  that  could  accrue  to 
processors  that  may  be  afi^ected  by  the 
co-permitting  requirements.  Due  to  lack 
of  information  and  data,  EPA  has  not 
analyzed  the  effect  of  relative  market 
power  between  the  contract  grower  and 
the  integrator  on  the  distribution  of 
costs,  nor  the  potential  for  additional 
costs  to  be  imposed  by  the  integrator's 
need  to  take  steps  to  protect  itself 
against  liability  and  perhaps  to 
indemnify  itself  against  such  liability 
through  its  production  contracts.  EPA 
has  also  not  specifically  analyzed  the 
environmental  effects  of  co-permitting. 

EPA  recognizes  that  some  industry 
representatives  do  not  support 
assumptions  of  cost  passthrough  bom 
contract  producers  to  integrators,  as  also 
noted  by  many  small  entity 
representatives  during  the  SBREFA 
outreach  process  as  well  as  by  members 
of  the  SEAR  Panel.  These  commenters 
have  noted  that  integrators  have  a 
bargaining  advantage  in  negotiating 
contracts,  which  may  ultimately  allow 
them  to  force  producers  to  incur  all 
compliance  costs  as  well  as  allow  them 
to  pass  any  additional  costs  down  to 
growers  that  may  be  incurred  by  the 
processing  firm.  EPA  has  conducted  an 
extensive  review  of  the  agricultural 
literature  on  market  power  in  each  of 
the  livestock  and  poultry  sectors  and 
concluded  that  there  is  little  evidence  to 
suggest  that  increased  production  costs 
would  be  prevented  from  being  passed 
on  through  the  market  levels.  This 
information  is  provided  in  the  docket. 

EPA  requests  comments  on  its  cost 
passthrough  assumptions  in  general  and 
as  they  relate  to  the  analysis  of 
processor  level  impacts  imder  the 
proposed  co-permitting  requirements. 
EPA  will  give  full  consideration  to  all 
comments  as  it  decides  whether  to 
include  the  proposed  requirement  for 
co-permitting  of  integrators  in  the  final 
rule,  or  alternately  whether  to  continue 
to  allow  this  decision  to  be  made  on  a 
case-by-case  basis  by  local  permit 
writers.  Several  other  alternatives  to  co- 
permitting  are  discussed  below.  EPA 
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also  requests  comment  on  how  to 
structure  the  co-permitting  provisions  of 
the  rule  making  to  achieve  the  intended 
envirorunental  outcome  without  causing 
negative  impacts  on  growers,  should  it 
decide  to  finalize  them. 

Alternatives  to  Co-Permitting.  EPA 
also  considered  alternative  approaches 
under  which  EPA  would  waive  the  co- 
permitting  requirement  for  States  and 
processors  that  implement  effective 
programs  for  managing  excess  manure 
and  nutrients.  One  such  approach 
would  require  the  disposition  of  manure 
that  is  transported  off-site  to  remain  the 
joint  responsibility  of  the  processor  and 
other  permit  holders,  imless  an 
enforceable  state  program  controls  the 
off-site  land  application  of  manure.  For 
example,  if  the  State  program  addressed 
the  off-site  land  application  of  manure 
with  PNP  development  and 
implementation  requirements  that  are 
equivalent  to  the  requirements  in  40 
CFR  412.13(b)(b)  and  122.23(j)(2),  it 
would  not  be  necessary  to  permit  the 
processor  in  order  to  ensure  the 
implementation  of  those  requirements. 

Another  approach  would  t>e  based  on 
whether  the  processor  has  developed  an 
approved  Envirorunental  Management 
System  (EMS)  that  is  implemented  by 
all  of  its  contract  producers  and 
regularly  audited  by  an  independent 
third  party.  EPA  anticipates  that  the 
alternative  program  would  be  designed 
to  achieve  superior  environmental  and 
public  health  outcomes  by  addressing 
factors  beyond  those  required  in  this 
proposed  regulation,  such  as  odor, 
pests,  etc.  The  following  section 
describes  the  principles  of  such  a 
system. 

Environmental  Management  System 
as  Alternative  to  Co-Permitting.  An 
increasing  number  of  organizations,  in 
both  the  private  and  public  sector,  are 
using  environmental  management 
systems  (EMS)  as  a  tool  to  help  them  not 
only  comply  with  environmental  legal 
requirements,  but  also  address  a  full 
range  of  significant  environmental 
impacts,  many  of  which  are  not 
regulated.  Environmental  management 
systems  include  a  series  of  formal 
procedures,  practices,  and  policies  that 
allow  an  organization  to  codtinually 
assess  its  impacts  on  the  environment 
and  take  steps  to  reduce  these  impacts 
over  time,  providing  an  opportunity  and 
mechanism  for  continuous 
improvement.  EMSs  do  not  replace  the 
need  for  regulatory  requirements,  but 
can  complement  them  and  help 
organizations  improve  their  overall 
environmental  performance.  EPA 
supports  the  adoption  of  EMSs  that  can 
help  organizations  improve  their 
compliance  and  overall  performance 
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and  is  working  with  a  number  of 
industries  to  help  them  adopt  industry- 
wide EMS  programs. 

Under  this  alternative,  EPA  would  not 
require  a  processor  to  be  co-permitted 
with  their  producers  if  the  processor  has 
developed,  in  conjunction  with  its 
contract  producers,  an  EMS  program 
that  is  approved  by  the  permit  authority 
and  EPA,  including  opportunities  for 
review  and  comment  by  EPA  and  the 
public.  The  EMS  would  identify  the 
environmental  planning  and  oversight 
systems,  and  critical  management 
practices  expected  to  be  implemented 
by  all  of  the  processors'  contract 
growers.  Independent  third-party 
auditors  annually  Avould  verify  effective 
implementation  of  the  EMS  to  the 
permit  authority  and  integrator.  If  a 
processor  agreed  to  implement  such  a 
program,  and  then  one  or  more  of  its 
contract  producers  failed  to  meet  these 
requirements,  the  processor  would 
remove  animals  from  the  contract 
producers  farm,  in  a  time  and  manner 
as  defined  in  the  approved  EMS,  and 
not  supply  additional  animals  until  the 
contract  producer  is  certified  as  being  in 
compliance  with  the  EMS  by  the  third 
party  auditor.  Once  the  animals  have 
been  removed,  processors  would  not 
continue  contractual  relationships  with 
producers  not  capable  or  willing  to  meet 
the  minimum  requirements  of  the  EMS. 
Processors  who  fail  the  independent 
audit  would  be  required  to  apply  for  an 
NPDES  permit  or  be  included  as  a  co- 
permittee  od  contract  producers' 
permits. 

Each  permitted  facility's  EMS  would 
also  require  that  programs  be  in  place  to 
ensure  that  it  remained  in  compliance 
with  its  NPDES  permit  (if  a  permitted 
facility).  For  all  contractors,  the  EMS 
would  address  all  activities  that  could 
have  a  significant  impact  on  the 
environment,  including  activities  not 
subject  to  this  proposed  regulations. 
These  best  management  practices  could 
be  adapted  to  meet  the  particular  needs 
of  individual  States,  as  appropriate. 

To  ensure  consistency,  contract 
growers  and  the  processor  would  be 
required  to  be  annually  audited  by  an 
independent  third  party.  The  permit 
authority  would  be  expected  to  develop 
criteria  for  the  audit,  including  what 
constitutes  acceptable  implementation 
of  the  EMS  by  both  contract  producers 
and  the  processor.  Such  an  EMS  would 
require  contract  producers  to  comply 
with  their  NPDES  permit  (if  a  permitted 
facility)  and  to  implement  the  terms  of 
the  EMS  that  address  manure 
management  as  well  as  other 
unregulated  impacts  like  odor,  pests, 
etc.  Contract  producers  would  need  to 
employ  specific  Best  Management 


Practices  (BMPs)  when  addressing 
unregulated  impacts  and  maintain 
specific  records  on  their  use.  BMPs 
could  be  adapted  to  meet  the  needs  of 
a  particular  state  or  region. 

The  EMS  would  be  required  to  be 
consistent  with  guidance  developed  by 
the  processor  and  approved  by  the 
permit  authority  and  EPA.  Processors 
would  assume  responsibility  for 
developing,  in  conjimction  with 
contract  producers,  the  proposed  EMS 
as  well  as  the  proposed  third  party 
auditing  guidance,  which  would  be 
subject  to  approval  by  the  permit 
authority  and  EPA.  Further,  the 
processors  would  facilitate 
implementation  by  their  producers 
through  training  and  technical 
assistance. 

Each  facility's  EMS  would  be  required 
to  successfully  complete  an  audit 
conducted  by  an  independent  third 
party  organization  approved  by  the 
permit  authority.  Facilities  would  also 
be  subject  to  annual  follow  up  audits 
designed  to  determine  if  the  EMS  was 
in  place  and  being  adequately 
implemented.  Contractors  would  not 
continue  contractual  relationships  with 
producers  that  did  not  remain  in 
compliance  and  did  not  continue  to 
adequately  implement  their  EMSs,  as 
determined  by  annual  third  party 
follow-up  audits. 

Each  processor  would  be  required  to 
seek  input  bom  local  stakeholders  as  it 
developed  and  implemented  its  EMS. 
Further,  information  about  EMS 
implementation,  including  audit  results, 
would  be  publicly  available. 

Because  geographic  areas  tend  to  be 
dominated  by  few  processors,  contract 
growers  tend  to  have  limited  choice  in 
selecting  with  whom  to  have  a 
production  contract.  Thus,  EPA  expects 
that  processors  would  provide  economic 
and  technical  assistance  to  help  contract 
producers  implement  the  EMS. 

EPA  sees  potential  benefits  to  this 
type  of  approach.  Besides  giving 
processors  an  incentive  to  develop 
regional  approaches  to  managing  excess 
manure  nutrients  from  CAFO  generated 
manure,  it  would  involve  the  processors 
in  ensuring  that  permittees  meet  their 
permit  requirements,  thus  relieving 
burden  on  the  resources  of  permit 
authorities  and  EPA.  Further,  an  EMS 
goes  beyond  what  NPDES  requires,  in 
that  it  addresses  issues  beyond  the 
scope  of  this  rulemaking,  such  as  odor, 
pests,  etc.,  and,  most  important,  it  will 
address  manure  generated  by  all  CAFOs 
as  well  as  all  AFOs  under  contract  with 
the  processors.  Finally,  this  approach 
will  provide  local  stakeholders  with 
important  information  about  the 
operations  of  producers  and  give  these 
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stakeholders  meaningful  opportunities 
to  provide  input  to  the  facility  on  its 
operations  throughout  the  permitting 
and  EMS  development  process. 

On  the  other  hand,  an  EMS  approach 
could  be  more  difficiilt  to  administer 
and  enforce.  Some  also  question 
whether  it  would  be  appropriate  to 
impose  the  requirements  of  an  EMS  on 
independent  growers  or  AFO  operators 
who  trade  with  the  processors,  but  who 
are  not  subject  to  this  regulation. 
Further,  it  could  be  a  concern  that  a 
producer  might,  seemingly  arbitrarily, 
refuse  resources  to  assist  with 
implementing  the  EMS,  and  then 
subsequently  withholding  animals  from 
the  grower  and  effectively  terminating 
the  contract. 

EPA  solicits  comment  on  whether 
EPA  should  provide  an  option  for  States 
to  develop  an  alternative  program  for 
addressing  excess  manure  in  lieu  of 
requiring  co-permitting.  EPA  also 
requests  comment  on  die  EMS  concept 
described  in  detail  in  this  proposal. 

6.  How  Does  EPA  Propose  To  Regulate 
Point  Source  Discharges  at  AFOs  That 
Are  Not  CAFOs? 

EPA  is  proposing  to  clarify  in  today's 
proposed  rulemaking  that  aU  point 
soiute  discharges  from  AFOs  are 
covered  by  the  NPDES  regulations  even 
if  the  facility  is  not  a  CAFO  (except  for 
certain  discharges  composed  entirely  of 
storm  water,  as  discussed  below).  See 
proposed  §  122.23(c). 

Tne  definition  ofpoint  source  in  the 
CWA  and  regulations  lists  both  discrete 
conveyances  (such  as  pipes  and  ditches) 
and  CAFOs.  CWA  §  502(14);  40  CFR 
122.2.  EPA  wants  to  confirm  as 
explicitly  as  possible  that  the  NPDES 
regulatory  program  applies  to  both  types 
of  discharges.  Thus,  where  an  AFO  is 
not  a  CAFO  (either  because  it  has  not 
met  the  definition  criteria  or  has  not 
been  designated)  discharges  from  the 
AFO  are  still  regulated  as  point  source 
discharges  under  the  NPDES  program  if 
the  discharge  is  through  a  discrete 
conveyance  that  would  qualify  itself  as 
a  point  source.  An  AFO  is  not  excluded 
from  the  NPDES  regidatory  program 
altogether  simply  because  it  is  not  a 
CAFO.  That  is,  if  an  AFO  has  a  point 
soiux:e  discharge  through  a  pipe,  ditch, 
or  any  other  type  of  discernible, 
confined  and  discTete  conveyance,  it  is 
subject  to  NPDES  requirements  just  the 
same  as  any  other  facility  that  has  a 
similar  point  source  discharge  and  that 
is  not  an  AFO. 

Today's  proposal  woidd  clarify  that, 
even  though  an  AFO  is  not  a  CAFO,  an 
AFO  may  nevertheless  require  an 
NPDES  permit  due  to  discharges  from  a 
point  source  at  the  facility.  See 


proposed  §  122.23(g).  More  specifically, 
under  existing  regulation  and  today's 
proposal,  an  AFO  may  be  subject  to 
regulation  under  the  Clean  Water  Act  in 
any  of  the  following  ways: 

(1)  Non-stonn  water  aischarges.  A 
non-storm  water  discharge  of  pollutants 
from  a  point  source,  such  as  a  ditch,  at 
the  production  area  or  land  application 
area  of  an  AFO,  into  waters  of  the  U.S.    , 
is  a  violation  of  the  CWA  imless  the 
owner  or  operator  of  the  facility  has  an 
NPDES  permit  for  the  discharge  from 
that  point  source  (as  discussed  further 
below);  or 

(2)  Storm  water  discharges.  A 
discharge  from  a  point  source,  such  as 
a  ditch,  at  the  land  application  area  of 
an  AFO  that  does  not  qualify  for  the 
agricultural  storm  water  discharge 
exemption  may  be  designated  as  a 
regulated  storm  water  point  source 
under  §  122.26(a)(l)(v),  and,  therefore, 
require  an  NPDES  permit.  The 
agriciUtural  storm  water  exemption  is 
discussed  further  in  the  following 
section  D;  or 

(3)  Discbarge  as  a  CAFO.  An  AFO 
may  be  designated  as  a  CAFO  and, 
therefore,  require  an  NPDES  permit  on 
that  basis  (as  discussed  in  the  section  on 
designation). 

In  addition  to  listing  "physical" 
conveyances  (such  as  pipes  and 
ditches),  the  definition  of  point  source 
in  the  CWA  and  EPA's  regulations 
identifies  CAFOs  as  a  point  source. 
CWA  §  502(14);  40  CFR  122.2.  Because 
all  CAFOs  are  point  sources,  even 
surface  run  off  from  a  CAFO  that  is  not 
channelized  in  a  discrete  conveyance  is 
considered  a  point  source  discharge  that 
is  subject  to  NPDES  permit 
requirements.  AFOs,  on  the  other  hand, 
are  not  defined  as  point  sources. 
Because  of  that,  under  today's  proposal, 
AFOs  will  be  subject  to  NPDES 
permitting  requirements  if  they  have  a 
point  source  discharge  including  under 
the  circumstances  described  above. 

First,  today's  proposal  states  clearly 
that  an  AFO  which  has  a  discharge  of 
pollutants  through  a  point  soiut:e,  such 
as  a  pipe  or  ditch,  at  either  the 
production  area  or  the  land  application 
area,  to  the  waters  of  the  United  States 
which  is  not  the  direct  result  of 
precipitation  is  in  violation  of  the  Clean 
Water  Act.  See  proposed  §  122.23(g). 
The  existing  regulations  are  silent  and 
some  AFO  operators  have  argued  that 
none  of  their  discharges  can  be 
considered  point  source  discharges 
unless  their  AFO  is  defined  or 
designated  as  a  CAFO  under  40  CFR 
122.23.  Today's  proposal  would  make  it 
clear  that  certain  discharges  at  AFOs  are 
subject  to  NPDES  requirements  and  no 
designation  by  the  permitting  authority 


is  required.  For  example,  if  the  operator 
of  an  AFO  with  less  than  500  animal 
units  (in  the  two-tier  structure)  or  less 
than  300  animal  units  (in  the  three-tier 
structure)  empties  its  lagoon  via  a  pipe 
directly  into  a  stream  without  an  NPDES 
permit,  that  woidd  be  a  violation  of  the 
Clean  Water  Act. 

Second,  today's  proposal  clarifies  that 
a  storm  wate:  discharge  composed 
entirely  of  storm  water  from  a  point 
source  at  the  land  application  area  of  an 
AFO  into  waters  of  the  U.S.  requires  an 
NPDES  permit  if:  (1)  the  discharge  does 
not  quality  for  the  agricultiu-al  storm 
water  discharge  exemption,  discussed 
below;  and  (2)  it  is  designated  as  a 
regulated  storm  water  point  source. 
Generally,  all  point  source  discharges 
are  prohibited  unless  authorized  by  an 
NPDES  permit.  Section  402(p)  of  the 
Clean  Water  Act  exempts  certain  storm 
water  discharges  from  that  general 
prohibition.  Section  402(p)(2)(E)  and  the 
EPA  regulations  that  implement  Section 
402(p)(6)  provide  for  regulation  of 
unregulated  point  sources  on  a  case  by 
case  basis  upon  designation  by  EPA  or 
the  State  permitting  authority  (40  CFR 
122.26(a)(l)(v)). 

EPA  considered  proposing  that  only 
40  CFR  122.23  may  be  used  to  designate 
an  AFO  based  on  discharges  from  its 
land  application  area.  Designation  as  a 
CAFO,  however,  could  imnecessarily 
subject  the  AFO's  production  area  to 
NPDES  permit  requirements.  Also, 
because  the  land  application  area  of 
third  party  applicators  of  manure  may 
be  designated  using  122.26(a)(l)(v),  EPA 
is  proposing  that  AFO  controlled  land 
application  areas  could  also  be 
designated  under  that  section,  even  if 
the  AFO  has  not  been  designated  as  a 
CAFO.  AFOs  may  be  required  to  get  a 
permit  based  on  storm  water  discharges 
itova  their  production  areas  only  if  they 
have  been  designated  as  a  CAFO  under 
§122.23. 

An  AFO  operator  is  not  required  to 
obtain  a  permit  for  a  point  source 
discharge  at  the  land  application  area 
which  consists  entirely  of  storm  water, 
and  which  does  not  qualify  for  the 
agricidtural  storm  water  discharge 
exemption,  unless  the  point  source  has 
been  designated  under  40  CFR 
122.26(a)(l)(v).  A  discharge  consists 
entirely  of  storm  water  if  it  is  due 
entirely  to  precipitation.  It  may  include 
incidental  pollutants  that  the  storm 
water  picks  up  while  crossing  the 
facility.  The  discharge  would  not 
consist  entirely  of  storm  water  if,  for 
example,  a  non-storm  water  [e.g., 
process  waste  water)  discharge  occurs 
during  the  storm  and  is  mixed  with  the 
storm  water.  Once  a  permit  authority 
has  determined  that  a  point  source 
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discharge  from  the  land  application  area 
of  an  AFO  is  not  composed  entirely  of 
storm  water  and  does  not  qualify  for  the 
agricultural  storm  water  discharge 
exemption,  the  permit  authority  may 
designate  that  point  source  as  a 
regulated  storm  water  point  source  if  the 
permit  authority  further  determines 
under  40  CFR  122.26(a)(l)(v)  that  the 
discharge  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
U.S. 

Designation  under  §  122.26  is  separate 
from  the  designation  of  an  operation  as 
a  CAFO.  The  criteria  for  designation  as 
a  CAFO  based  on  discharges  from  either 
the  land  application  or  the  production 
area  are  discussed  above  in  C.4. 

D.  Land  Application  of  CAFO-generated 
Manure 

1.  Why  Is  EPA  Regulating  Land 
Application  of  CAFO-generated 
Manure? 

As  discussed  in  Section  IV.B  of  this 
preamble,  agricultural  operations, 
including  animal  production  facilities, 
are  considered  a  significant  source  of 
water  pollution  in  the  United  States. 
The  recently  released  National  Water 
Quality  Inventory  indicates  that 
agriculture  is  the  leading  contributor  of 
identified  water  quality  impairments  in 
the  nation's  rivers  and  streams,  as  well 
as  in  lakes,  ponds,  and  reservofrs. 
Agriculture  is  also  identified  as  a  major 
contributor  to  identified  water  quality 
impairments  in  the  nation's  estuaries. 

Pollutant  discharges  from  CAFOs 
arise  from  two  principal  routes.  The  first 
route  of  discharges  from  CAFOs  is  from 
manure  storage  or  treatment  structures, 
especially  catastrophic  failures,  which 
cause  significant  volumes  of  often 
imtreated  maniue  and  wastewater  to 
enter  waters  of  the  U.S.  resulting  in  fish 
kills.  The  second  route  of  pollutant 
discharges  is  from  the  application  of 
manure  to  land,  usually  for  its  fertilizer 
value  or  as  a  means  of  disposal. 
Additional  information  on  how 
pollutants  from  CAFOs  reach  surface 
waters  is  provided  in  Section  V.B  of  this 
document  and  in  the  rulemaking  record. 

The  proposed  regulation  seeks  to 
improve  confrol  of  discharges  that  occur 
6t}m  land  applied  maniu«  and 
wastewater.  Analysis  conducted  by 
USDA  indicates  that,  in  some  regions, 
the  amount  of  nutrients  present  in  land 
applied  maniu-e  has  the  potential  to 
exceed  the  nutrient  needs  of  the  crops 
grown  in  those  regions.  Actual  soil 
sample  information  compiled  by 
researchers  at  various  land  grant 
universities  provides  an  indication  of 
areas  where  there  is  widespread 


phosphorus  saturation.  Other  research 
by  USDA  documents  the  runoff 
potential  of  land  applied  manure  under 
normal  and  peak  precipitation. 
Fiulhermore,  research  from  a  variety  of 
sources  indicates  that  there  is  a  high 
correlation  between  areas  with  impaired 
lakes,  streams  and  rivers  due  to  nutrient 
enrichment  and  areas  where  there  is 
dense  livestock  and  poultry  production. 
This  information  is  documented  in  the 
Technical  Development  Document. 
Additional  information  is  available  in 
the  Environmental  Assessment  of  the 
Proposed  Effluent  Limitations 
Guiddines  for  Concentrated  Animal 
Feeding  Operations  and  other 
documents  that  support  today's 
ndemaking. 

2.  How  Is  EPA  Interpreting  the 
Agricultural  Storm  Water  Exemption 
With  Respect  to  Land  Application  of 
CAFO-generated  Manure? 

Today,  EPA  is  proposing  to  define  the 
term  "agricidtural  storm  water 
discharge"  with  respect  to  land 
application  of  manure  and  wastewater 
from  animal  feeding  operations.  Section 
502(14)  of  die  Clean  Water  Act  excludes 
"agricultural  stormwater  discharges" 
from  the  definition  of  the  term  point 
source.  The  Clean  Water  Act  does  not 
further  define  the  term,  and  the  Agency 
has  not  formally  interpreted  it.  Under 
today's  proposal,  an  "agricultural 
stormwater  discharge"  would  be 
defined  as  "a  discharge  composed 
entirely  of  storm  water,  as  defined  in  40 
CFR  122.26(a)(13),  from  a  land  area 
upon  which  manure  and/or  wastewater 
from  an  animal  feeding  operation  or 
concentrated  animal  feeding  operation 
has  been  applied  in  accordance  with 
proper  agricultural  practices,  including 
land  application  of  manure  or 
wastewater  in  accordance  with  either  a 
nitrogen-based  or,  as  required,  a 
phosphorus-based  manure  application 
rate."  §  122.23(a)(1). 

The  CWA  defines  a  point  source  as: 
"any  discernible,  confined  and  discrete 
conveyance,  including  but  not  Umited 
to  any  pipe,  ditch,  channel,  tiumel, 
conduit,  well,  discrete  fissure, 
container,  rolling  stock,  concentrated 
animal  feeding  operation,  or  vessel  or 
other  floating  craft,  from  which 
pollutants  are  or  may  be  discharged. 
The  term  does  not  include  agricultural 
stormwater  discharges  and  return  flows 
from  irrigated  agriculture."  33  U.S.C. 
§1362(14). 

Congress  added  the  exemption  frt>m 
the  definition  of  point  source  for 
"agricultural  stormwater  discharges"  in 
the  Water  Quality  Act  of  1987.  There  is 
limited  legislative  history  for  this 
provision;  Congress  simply  stated  that 


the  "provision  expands  the  existing 
exemption  for  return  flows  from 
irrigated  agriculture  to  include 
agricultural  stormwater  discharges." 
Legislative  History  of  the  Water  Quality 
Act  of  1987, 100th  Cong.,  2d.  Sess.  at 
538  (1988). 

The  courts  have  found  that  the  EPA 
Administrator  has  the  discretion  to 
define  point  and  nonpoint  sources. 
NRDCv.  Costle,  568  F.2d  1369,  1382 
(D.C.  Cir.  1977).  EPA  is  proposing  to 
exercise  that  discretion  by  defining  the 
exemption  for  "agricultural  stormwater 
discharges"  to  include  only  those 
discharges  that  (1)  are  composed 
entirely  of  storm  water;  and,  (2)  occur 
only  after  the  implementation  of  proper 
agricultural  practices. 

EPA  believes  the  first  component  is 
clear  on  the  face  of  the  statute.  Only 
discharges  that  result  from  precipitation 
can  qualify  for  an  agricultural  storm 
water  discharge  exemption.  TTierefore, 
the  addition  of  pollutants  as  a  result  of 
a  discharge  from  a  point  source  to 
waters  of  the  United  States  that  is  not 
due  to  precipitation  is  a  violation  of  the 
Clean  Water  Act  (except  in  compliance 
with  an  NPDES  permit).  For  example, 
the  application  of  CAFO  manure  onto  a 
field  in  quantities  that  are  so  great  that 
gravity  conveys  the  manure  through  a 
ditch  even  in  dry  weather  into  a  nearby 
river  would  not  be  eligible  for  the 
exemption  for  agricultural  storm  water 
discharges.  Furthermore,  it  is  possible 
for  a  discharge  to  occur  during  a 
precipitation  event  yet  not  be 
considered  to  be  "composed  entirely  of 
stormwater."  As  the  Second  Circuit 
found,  a  discharge  during  a  storm  could 
be  "primarily  caused  by  the  over- 
saturation  of  the  fields  rather  than  the 
rain  and  *  *  *  sufficient  quantities  of 
manure  were  present  so  that  the  run-off 
could  not  be  classified  as  "stormwater'." 
CARE  V.  Southview  Farms,  34  f.  3d 
114,121  (Sept.  2,  1994). 

Second,  EPA  is  proposing  that  to  be 
eligible  for  the  exemption  for 
agricultural  storm  water,  any  addition  of 
manure  and/or  wastewater  to  navigable 
waters  must  occur  despite  the  use  of 
proper  agricultural  practices.  EPA 
interprets  the  statute  to  reflect  Congress' 
intent  not  to  regulate  additions  of 
manure  or  wastewater  that  are  truly 
agricultural  because  they  occur  despite 
the  use  of  proper  agricultural  practices. 
Application  of  manure  or  wastewater 
that  is  not  consistent  with  proper  rates 
and  practices  such  that  there  are  adverse 
impacts  on  water  quality  would  be 
considered  waste  disposal  rather  than 
agricultural  usage.  In  today's  action, 
EPA  is  proposing  to  interpret  the  term 
"proper  agricultural  practices"  to 
incorporate  the  concept  of  protecting 
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water  quality.  This  is  consistent  with 
USDA's  Technical  Guidance  for 
Developing  Comprehensive  Nutrient 
Management  Plans,  which  states  that: 
"[tlhe  objective  of  a  CNMP  is  to  provide 
AFO  owners/operators  with  a  plan  to 
manage  generated  nutrients  and  by- 
products by  combining  conservation 
practices  and  management  activities 
into  a  system  that,  when  implemented, 
will  protect  or  improve  water  quality." 
EPA  believes  that  proper  agricultxxral 
practices  do  encompass  the  need  to 
protect  water  quality.  While  EPA 
recognizes  that  there  may  be  legitimate 
agricultural  needs  that  conflict  with 
protecting  water  quality  in  some 
instances,  EPA  believes  that  its 
proposed  definition  of  proper 
agricultural  practices  strikes  the  proper 
balance  between  these  objectives.  Since 
one  focus  of  agricultural  management 
practices,  whether  through  guidance  or 
regulation,  at  the  state  or  federal  level, 
is  the  minimization  of  water  quality 
impacts,  and  since  this  is  of  particular 
concern  to  EPA,  the  Agency  is 
proposing  a  definition  of  "agriculture" 
for  Clean  Water  Act  purposes  which 
would  be  flexible  enough  so  that  an 
assessment  of  the  actual  impacts  of  a 
discharge  of  animal  waste  on  a  specific 
waterbody  could  be  factored  in.  Today's 
proposal  identifies  the  proper 
agricultural  practices  which  land 
appliers  seeking  to  qualify  for  the 
agricultural  storm  water  discharge 
exemption  would  need  to  implement.  In 
addition,  if  a  permit  authority 
determined  that  despite  the 
implementation  of  the  practices 
identified  in  today's  proposal, 
discharges  from  the  land  application 
area  of  a  CAFO  were  having  an  impact 
on  water  quality,  the  permit  writer 
would  need  to  impose  additional 
agricultural  practice  requirements  to 
mitigate  such  impacts.  Only  discharges 
that  occur  despite  the  implementation 
of  all  these  proper  agricultural  practices 
woxild  be  considered  "agricultural 
storm  water  discharges"  and  be  eligible 
for  the  exemption.  EPA  requests 
comment  on  this  interpretation  of  the 
agricultiiral  storm  water  exemption  and 
on  the  proposal  to  define  proper 
agricultural  practice. 

For  CAFOs  which  land  apply  their 
manure,  the  Agency  is  proposing  to 
require  that  owners  or  operators 
implement  specific  agricultural 
practices,  including  land  application  of 
manure  and  wastewater  at  a  specified 
rate,  development  and  implementation 
of  a  Permit  Nutrient  Plan,  a  prohibition 
on  the  application  of  CAFO  manure  or 
wastewater  within  100  feet  of  siirface 
water,  and,  as  determined  to  be 


necessary  by  the  permit  authority, 
restrictions  on  application  of  manure  to 
frozen,  snow  covered  or  saturated 
ground.  See  proposed  §§  412.31(b)  and 
412.37;  §122.21(j).  The  Agency  is 
proposing  to  require  these  specific 
agricultural  practices  under  its  CWA 
authority  both  to  define  the  scope  of  the 
agricultural  storm  water  discharge 
exemption  and  to  establish  the  best 
available  technology  for  specific 
industrial  sectors.  Given  the  history  of 
improper  disposal  of  CAFO  waste  and 
Congress'  identification  of  CAFO's  as 
point  sources,  the  Agency  believes  it 
should  clearly  define  the  agricultiiral 
practices  which  must  be  implemented  at 
CAFOs. 

EPA  considered  limiting  the  scope  of 
the  proper  agricultxiral  practices 
necessary  to  qualify  for  the  agricidtiiral 
storm  water  dischfige  exemption  to 
those  specified  in  the  effluent  guideline 
and  NPDES  regulations  with  no 
flexibility  for  the  permit  authority  to 
consider  additional  measures  necessary 
to  mitigate  water  quality  impacts.  EPA 
chose  not  to  propose  this  option  because 
EPA  was  concerned  that  permit 
authorities  would  then  be  unable  to 
include  any  additional  permit 
conditions  necessary  to  implement 
Total  Maximum  Daily  Loads  in 
impaired  watersheds.  EPA  seeks 
comment  on  this  option  and  other  ways 
to  address  this  concern. 

The  Agency  is  proposing  to  allow 
AFO  owners  or  operators  who  land 
apply  manure  (either  from  their  own 
operations  or  obtained  from  CAFOs)  and 
more  traditional,  row  crop  farmers  who 
land  apply  manure  obtained  from 
CAFOs  to  qualify  for  the  agricultural 
storm  water  exemption  as  long  as  they 
are  applying  manure  and  wastewater  at 
proper  rates.  As  discussed  in  VII.B, 
under  one  of  today's  co-proposed 
options,  CAFOs  that  transfer  manure  to 
such  recipients  would  be  required  to 
obtain  a  letter  of  certification  from  the 
recipient  land  applier  that  the  recipient 
intends  to  determine  the  nutrient  needs 
of  its  crops  based  on  realistic  crop 
yields  for  its  area,  sample  its  soil  at  least 
once  every  three  years  to  determine 
existing  nutrient  content,  and  not  apply 
the  manure  in  quantities  that  exceed  the 
land  application  rates  calculated  using 
either  the  Phosphorus  Index, 
Phosphorus  Threshold,  or  Soil  Test 
Phosphorus  method  as  specified  in  40 
CFR  412.13(b)(l)(iv).  For  purposes  of 
the  CAFO's  permit,  recipient  land 
appliers  need  not  implement  all  of  the 
proper  agricultiural  practices  identified 
above  which  CAFOs  would  be  required 
to  implement  at  their  own  land 
application  areas.  EPA  believes  that  this 
proposal  enables  the  Agency  to 


implement  Congress'  intent  to  both 
exclude  truly  agricultural  discharges 
due  to  storm  water  and  regulate  the 
disposition  of  the  vast  quantities  of 
manure  and  wastewater  generated  by 
CAFOs. 

EPA  considered  defining  the 
agricultural  storm  water  discharge 
exemption  for  non-CAFO  land  appliers 
to  apply  only  to  those  discharges  which 
occurred  despite  the  implementation  of 
all  the  practices  required  by  today's 
proposal  at  CAFO  land  application 
areas.  EPA  could  require  a  more 
comprehensive  set  of  practices  for  land 
appliers  of  CAFO  manure  and 
wastewater  to  qualify  for  the 
agricultural  storm  water  discharge 
exemption.  Under  any  definition  of 
proper  agricultural  practices,  a  recipient 
who  failed  to  implement  the  required 
practices  and  had  a  discharge  through  a 
point  source  into  waters  of  the  U.S. 
could  be  designated  as  a  regulated  storm 
water  point  source.  However,  that 
recipient  would  not  be  vulnerable  to 
enforcement  vmder  the  Clean  Water  Act 
for  discharges  prior  to  designation,  and 
could  only  be  designated  as  a  point 
source  if  die  permitting  authority  (or 
EPA  in  authorized  States)  foimd  that  the 
conditions  of  40  CFR  122.26(a)(l)(v) 
were  met.  See  discussion  below.  EPA  is 
requesting  comment  on  this  option. 

Whether  a  discharger  (who  would 
otherwise  be  ineligible  for  the 
agricultural  storm  water  discharge 
exemption)  is  subject  to  the  Clean  Water 
Act  permitting  requirements  varies, 
because  of  the  complex  interaction 
among  the  agricultural  storm  water 
discharge  exemption,  the  definition  of 
"point  source,"  and  other  storm  water 
discharge  provisions.  The  next  sections 
clarify  EPA's  intentions  with  regard  to 
such  regulation. 

3.  How  is  EPA  Proposing  To  Regulate 
Discharges  From  Land  Application  of 
CAFO-generated  Manure  by  CAFOs? 

In  today's  action,  EPA  is  proposing 
that  the  entire  CAFO  operation  {e.g.  the 
feedlot/production  area  and  the  land 
application  areas  imder  the  operational 
control  of  a  CAFO  owner  or  operator)  is 
subject  to  the  revised  effluent 
limitations  guideline  and  the  revised 
NPDES  permitting  regulation.  See 
proposed  §  122.23(a)(2).  Also,  as 
discussed  above,  EPA  is  proposing  to 
interpret  the  CWA  to  allow  CAFO  land 
application  areas  to  be  eligible  for  the 
agricultiiral  storm  water  discharge 
exemption.  However,  unless  the  CAFO 
could  demonstrate  that  it  has  absolutely 
no  potential  to  discharge  from  the 
production  area  and  the  land 
application  area,  the  facility  would  be 
required  to  apply  for  an  NPDES  permit. 
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See  proposed  §  122.23(e).  While  EPA  is 
proposing  to  interpret  the  terms  of  the 
statute  such  that  CAFOs  may  qualify  for 
the  agricultural  storm  water  exemption, 
EPA  is  also  proposing  that  such  CAFOs 
must  apply  for  a  permit  even  if  the 
CAFO's  only  discharges  may  potentially 
qualify  for  the  agricultural  storm  water 
discharge  exemption.  EPA  is  proposing 
such  a  requirement  because  it  has  the 
authority  to  regulate  point  source 
discharges  and  any  discharge  from  the 
land  application  area  of  a  CAFO  which 
is  not  agricultiual  storm  water  is  subject 
to  the  Clean  Water  Act.  EPA  believes 
that  the  only  way  to  ensure  that  all 
nonagricultural,  and  therefore  point 
source,  discharges  from  CAFOs  are 
permitted  is  to  require  that  CAFOs 
apply  for  NPDES  permits  which  will 
establish  effluent  limitations  based  on 
proper  agricultural  practices. 

As  noted  above,  the  CWA  explicitly 
defines  the  term  "point  source"  to 
include  CAFOs,  and  explicitly  excludes 
agricultural  storm  water  discharges.  In 
today's  action,  EPA  is  attempting  to 
interpret  both  provisions  in  a  way  that 
establishes  meaningful  controls  over  a 
significant  source  of  pollution  in  our 
Nation's  waters.  EPA  is  proposing  to 
interpret  the  definition  of  "point 
source"  such  that  the  exclusion  of 
"agricultural  stormwater  discharges" 
may  be  an  exclusion  from  any  and  all 
of  the  conveyances  listed  in  the 
definition  of  "point  source,"  including 
"concentrated  animal  feeding 
operations."  The  production  area  of  the 
CAFO  would  continue  to  be  ineligible 
for  the  agricultural  storm  water 
discharge  exemption  because  it  involves 
the  fype  of  industrial  activity  that 
originally  led  Congress  to  single  out 
concentrated  animal  feeding  operations 
as  point  sources.  However,  the  land 
application  areas  imder  the  operational 
control  of  the  CAFO,  where  CAFO 
manure  or  wastewater  is  appropriately 
used  as  a  fertilizer  for  crop  production, 
appear  to  have  the  kind  of  agricultural 
activity  that  Congress  intended  to 
exempt.  Consequently,  EPA  proposes  to 
interpret  the  CWA  so  that  its  audiority 
to  regulate  discharges  of  CAFO  maniu^ 
due  to  precipitation  from  land 
application  areas  is  used  in  a  way  that 
ensures  that  any  discharge  is  the  result 
of  agricultural  practices.  Any  such 
discharges  would  be  bom  the  CAFO 
and,  therefore,  no  separate,  confined 
and  discrete  conveyance  need  be 
present. 

Under  today's  proposal,  permit 
writers  would  establish  effluent  limits 
for  land  application  areas  in  the  form  of 
rates  and  practices  that  constitute 
proper  agricultiu-al  practices  to  the 
extent  necessary  to  fulfill  the 


.  requirements  of  the  effluent  guidelines 
or  based  on  BPJ,  as  well  as  to  the  extent 
necessary  to  ensure  that  a  CAFO's 
practices  are  agricultural  in  that  they 
minimize  the  operation's  impact  on 
water  quality. 

As  noted  above,  EPA  believes  the 
statute  does  not  directly  address  the 
interaction  between  the  specific  listing 
of  "concentrated  animal  feeding 
operations"  and  the  specific  exemption 
of  "agricultural  stormwater  discharges" 
in  the  definition  of  "point  sovuxre." 
While  EPA  is  proposing  to  interpret  the 
Act  to  allow  the  land  application  areas 
of  CAFOs  to  be  eligible  for  the 
agricultural  storm  water  discharge 
exemption,  EPA  is  considering  an 
interpretation  of  the  Act  imder  which 
all  additions  of  pollutants  associated 
with  CAFOs  could  be  regulated  as 
"point  source"  discharges,  and,  thus, 
the  agricultural  storm  water  exemption 
would  never  apply  to  discharges  from  a 
CAFO.  By  sinking  out  "concentrated 
animal  feeding  operations,"  a  far  more 
specific  conveyance  reference  compared 
to  the  other,  more  general,  terms  in  the 
definition  of  "point  source"  (such  as 
"ditch,"  "channel,"  and  "conduit"). 
Congress  may  have  intended  the 
addition  of  pollutants  to  waters  of  the 
United  States  from  these  facilities  to  be 
considered  "industrial"  and  not 
"agricultural"  discharges.  As  such,  the 
tremendous  amount  of  manure  and 
wastewater  generated  by  CAFOs  could 
be  considered  industrial  waste.  Thus, 
any  discharge,  even  if  caused  by  storm 
water  after  land  application  of  the 
manure  could  be  considered  a  discharge 
"associated  with  industrial  activity" 
under  the  statute's  storm  water 
discharge  provisions. 

EPA  is  soliciting  comments  on  four 
additional  approaches  under  which  the 
agricultiual  storm  water  exemption 
would  not  apply  to  CAFOs.  Each  of 
these  approaches  would  require  that  all 
CAFO  permits  restrict  discharges  from 
land  application  sites  to  the  extent 
necessary  to  prevent  them  frt)m  causing 
or  contributing  to  a  water  quality 
impairment. 

First,  EPA  is  soliciting  comment  on  an 
alternate  approach  that  would  regiilate 
CAFO  waste  as  "process  waste"  diat  is 
not  eligible  for  the  agricultural  storm 
water  exemption,  when  it  is  applied  on 
land  that  is  owned  or  controlled  by  the 
CAFO  owner  or  operator,  because  it  is 
industrial  process  waste  and  therefore 
not  agricultural.  Any  storm  water 
associated  discharges  would  be 
regulated  imder  the  existing  storm  water 
statutory  provisions  and  EPA's 
implementing  regulations.  Under  that 
approach,  in  addition  to  the 
requirements  in  the  proposed  effluent 


limitation  guideline,  the  NPDES  permit 
issued  to  the  CAFO  operator  would 
include  any  additional  limitations 
necessary  toprotect  water  quality. 

Secona,  EPA  solicits  comment  on 
classifying  discharges  from  land 
application  sites  as  discharges  regulated 
imder  "Phase  I  "  of  the  NPDES  storm 
water  program  (CWA  Section 
402(p)(2)(B)).  EPA's  existing  storm 
water  regulations  already  identify 
discharges  from  land  application  sites 
that  receive  industrial  wastes  as  a 
"storm  water  discharge  associated  with 
industrial  activity."  40  CFR 
122.26(b)(14)(v).  Under  the  storm  water 
regulation,  EPA  does  not  currently 
interpret  that  category  (i.e.,  storm  water 
discharge  associated  with  industrial 
activity)  to  include  land  application  of 
CAFO  manure  because  the  Agency  did 
not  assess  the  cost  of  such  regulation 
when  it  promulgated  the  rule.  With 
today's  proposal,  however,  EPA  has 
calculated  the  cost  of  proper  land 
application  of  CAFO-generated  manure 
and  wastewater  and  could  clarify  that 
precipitation-induced  discharges  frtjm 
land  application  areas  are  subject  to  the 
storm  water  discharge  regulations.  If 
EPA  finalizes  a  definition  of  CAFO 
which  includes  the  land  application 
area,  then  EPA  could  also  regulate  any 
storm  water  discharges  from  CAFOs 
under  its  existing  regulations  as  a  storm 
water  discharge  associated  with 
industrial  activity  because  facilities 
subject  to  storm  water  effluent 
guidelines  are  considered  to  be  engaging 
in  "industrial  activity."  40  CFR  122.26 
(b)(14)(i).  EPA  would  have  to  conclude 
that  no  discharges  from  CAFO  land 
application  areas  qualify  for  the 
agricultural  storm  water  discharge 
exemption,  even  discharges  which 
occur  despite  implementation  of  proper 
agricultural  practices. 

Third,  EPA  could  consider  discharges 
from  the  CAFO's  land  application  area 
to  be  discharges  of  "process 
wastewater,"  and,  therefore,  not 
"composed  entirely  of  stormwater," 
rendering  the  statutory  storm  water 
provisions  entirely  inapplicable.  Under 
this  alternate  interpretation  of  the 
statutory  terms,  NPDES  permit 
provisions  for  the  CAFO,  including  both 
the  production  area  and  the  land 
application  area,  could  include  both 
technology-based  limits  and  any 
necessary  water  quality-based  effluent 
limits. 

Fourth,  EPA  could  clarify  that  once  a 
facility  is  required  to  be  permitted 
because  it  is  a  CAFO,  the  agricultural 
storm  water  discharge  exemption  no 
longer  applies  to  the  land  application 
area  subject  to  the  permit.  'Thus,  all 
permit  conditions,  including  a  water 
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quality-based  effluent  limitation,  could 
be  required  on  both  the  production  area 
and  the  land  application  area. 

EPA  is  also  requesting  comment  on 
whether  the  land  application  practices 
established  under  the  effluent 
guidelines  will  be  sufficient  to  ensure 
3iat  there  will  be  little  or  no  discharge 
due  to  precipitation  from  CAPO  land 
application  areas.  If  there  were  no  such 
discharges,  then  EPA  wouldn't  need  to 
adopt  any  of  the  four  alternative 
approaches  described  above,  because 
the  effluent  guidelines  requirements 
would  protect  water  quality.  If  there 
would  be  significant  run-off  even  when 
manure  is  applied  in  accordance  with 
agricultural  practices,  EPA  is  requesting 
comment  on  the  extent  and  the  potential 
adverse  water  quality  impacts  from  that 
increment. 

4.  How  is  EPA  Proposing  to  Regulate 
Land  Application  of  Manure  and 
Wastewater  by  non-CAFOs? 

In  some  instances.  CAFO  owners  or 
operators  transport  their  manure  and/or 
wastewater  off-site.  If  off-site  recipients 
land  apply  the  CAFO-generated  manure, 
they  may  be  subject  to  regulation  under 
the  Clean  Water  Act  In  addition,  AFOs 
may  land  apply  their  own  manure  and 
wastewater,  and  they  too  may  be  subject 
to  regulation  under  the  Clean  Water  Act. 
A  land  applier  could  be  subject  to 
regulation  if:  (1)  its  field  has  a  point 
source,  as  defined  under  the  Act, 
through  which  (2)  a  discharge  occurs 
that  is  not  eligible  for  the  agricultural 
storm  water  exemption,  and  (3)  the  land 
applier  is  designated  on  a  case-by-case 
basis  as  a  regulated  point  source  of 
storm  water.  40  CFR  §  122.26(a)(l){v). 
EPA  notes  that  imder  the  three-tier 
structure,  an  AFO  with  between  300  AU 
and  1 ,000  AU  which  has  submitted  a 
certification  that  it  does  not  meet  any  of 
the  conditions  for  being  CAFO,  and 
therefore  does  not  receive  an  NPDES 
permit,  would  be  immediately  subject  to 
enforcement  and  regulation  under  the 
Clean  Water  Act  if  it  has  a  discharge 
which  is  not  subject  to  the  agriciiltural 
storm  water  discharge  exemption;  EPA 
and  the  State  do  not  need  to  designate 
such  a  facility  as  either  a  CAFO  or  as  a 
regidated  storm  water  point  source. 

With  this  proposal,  EPA  intends  to 
give  effect  to  both  the  agricultural  storm 
water  discharge  exemption  and  the 
other  storm  water  provisions  of  the 
Clean  Water  Act  by  subjecting  to 
regxilation  a  non-CAFO  land  applier  of 
AFO  and/or  CAFO-generated  maniue 
and  wastewater  only  if:  (1)  the  discharge 
is  not  ehgible  for  the  agricultural  storm 
water  discharge  exemption  (which,  as 
discussed  above,  for  AFOs  and  other 
non-CAFO  land  appliers  primarily 


consists  of  applying  the  manure  in 
accordance  with  proper  agricultural 
practice,  including  soil  test,  F  threshold, 
or  Phosphorus  Index  methods);  and  (2) 
a  conveyance  at  the  land  applier's 
operation  has  been  designated  as  a 
regulated  storm  water  point  source.  EPA 
emphasizes  again  that  this  regulatory 
approach  is  relevant  only  to  discharges 
which  are  composed  entirely  of  storm 
water.  If  it  is  not  due  to  precipitation, 
a  discharge  of  manure  or  wastewater 
through  a  point  source,  such  as  a  ditch, 
into  the  waters  of  the  U.S.  need  not  be 
designated  to  be  subject  to  enforcement 
and  regulation  under  the  Clean  Water 
Act,  as  discussed  in  Section  VII.C.6  of 
today's  proposal. 

In  adoition,  the  Director  (or  Regional 
Administrator)  could  exercise  his  or  her 
authority  to  designate  such  dischargers 
within  a  geographic  area  as  significant 
contributors  of  pollution  to  waters  of  the 
United  States.  40  CFR  122.26(a)(9)(i)(D). 
The  geographic  area  of  concern  could  be 
a  watershed  which  is  impaired  for  the 
pollutants  of  concern  in  CAFO  waste. 
To  do  so,  the  Director  (or  Regional 
Administrator)  would  need  to  identify 
the  point  source  at  each  land 
application  area  or  provide  a  record  for 
presuming  that  the  land  application 
areas  in  that  watershed  have  point 
sources,  and  the  designation  would  only 
apply  to  those  that  do. 

As  noted  above,  case-by-case 
designation  of  point  sources  at  land 
application  areas  which  are  not  under 
the  control  of  a  CAFO  owner  or  operator 
can  already  occur  imder  existing 
regulations.  Under  section 
122.26(a)(l)(v),  either  the  permitting 
authority  or  EPA  may  designate  a 
discharge  which  he  or  she  determines 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
U.S.  EPA  is  soliciting  comment  on 
whether  to  clarify  the  term  "significant 
contributor  of  pollutants"  for  ^e 
purposes  of  designating  a  discharge  of 
manure  and/or  wastewater.  If  a  land 
applier  is  applying  manure  and/or 
wastewater  such  that  he  or  she  is  not 
eligible  for  the  agricultiu^  storm  water 
discharge  exemption  and  if  the 
receiving  waterbody  (into  which  there 
are  storm  water  discharges  associated 
with  manure  and/or  wastewater)  is  not 
meeting  water  quality  standards  for  a 
pollutant  in  the  waste  (such  as 
phosphorus,  nitrogen,  dissolved  oxygen 
or  fecal  coliform),  then  EPA  could 
propose  that,  by  regulation,  such  a 
discharge  constitutes  a  "significant 
contributor  of  pollutants."  For  example, 
if  a  land  applier  is  applying  manure 
and/or  wastewater  at  a  rate  above  the 
rate  which  qualifies  the  recipient  for  the 


agricultural  storm  water  discharge 
exemption,  and  if,  due  to  precipitation, 
waste  runs  off  the  land  application  area 
through  a  ditch  into  a  navigable  water 
that  is  impaired  due  to  nutrients,  then 
the  permit  authority  may  designate  that 
point  source  as  a  regulated  storm  water 
point  source.  The  designee  would  then 
need  to  apply  for  an  InIPDES  permit  or 
risk  being  subject  to  enforcement  for 
unpermitted  discharges. 

EPA  solicits  comment  on  the 
proposed  means  of  ensuring  that 
manure  and  wastewater  from  AFOs  and 
CAFOs  is  used  in  an  enviromnentally 
appropriate  manner,  whether  on-site  at 
the  CAFO  or  AFO  or  off-site  outside  of 
the  control  of  the  CAFO  operator. 

E.  What  are  the  Terms  of  an  NPDES 
Permit? 

EPA  is  proposing  to  include  several 
new  requirements  in  the  NPDES  permit 
for  CAFOs.  See  proposed  §  122.23(i).  As 
discussed  in  section  VIII  on  the 
proposed  effluent  guidelines,  EPA  is 
proposing  to  require  all  CAFO  operators 
to  develop  and  implement  a  Permit 
Nutrient  Plan,  which  is  a  site-specific 
plan  for  complying  with  the  effluent 
limitations  requirements  contained  in 
the  NPDES  permit.  EPA  is  proposing  to 
require  permit  authorities  to  develop 
special  conditions  for  each  individual  or 
general  NPDES  permit  that  address:  (1) 
development  of  the  allowable  manure 
application  rate;  and  (2)  timing  and 
method  for  land  applying  manure. 
Permits  would  also  include  a  special 
condition  that  clarifies  the  duty  to 
maintain  permit  coverage  until  the 
facility  is  properly  closed. 

NPDES  permits  are  comprised  of 
seven  sections:  cover  page;  effluent 
limitations;  monitoring  and  reporting 
requirements;  record  keeping 
requirements;  special  conditions;  and 
standard  conditions,  discussed  below. 

1.  What  is  a  Permit  Nutrient  Plan  (PNP) 
and  What  is  the  difference  between 
USDA's  CNMP  and  EPAs  PNP? 

EPA  is  proposing  to  require  all  CAFO 
operators  to  develop  and  implement  a 
Permit  Nutiient  Plan,  or  PNP.  See 
proposed  §412. 3l(b)(l)(i)(iv)  and 
§  122.23(k){4).  The  PNP  is  a  site-specific 
plan  that  describes  how  the  operator 
intends  to  meet  the  effluent  discharge 
limitations  and  other  requirements  of 
the  NPDES  permit.  Because  it  is  the 
primary  planning  document  for 
determining  appropriate  practices  at  the 
CAFO,  EPA  is  also  proposing  to  require 
that  it  be  developed,  or  reviewed  and 
modified,  by  a  certified  planner.  The 
PNP  must  be  developed  within  three 
months  of  submitting  either  a  notice  of 
intent  for  coverage  under  an  NPDES 
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general  permit,  or  an  application  for  an 
NPDES  individual  permit. 

EPA  is  proposing  to  include  a  permit 
requirement  for  the  CAFO  to  develop 
and  implement  a  PNP  and  modify  it 
when  necessary.  EPA  believes  this 
approach  will  maintain  flexibility  for 
modifications  as  the  agricultural 
practices  of  the  CAFO  change.  PNPs  are 
intended  to  be  living  documents  that  are 
updated  as  circumstances  change. 
Formal  permit  modification  procedures 
would  not  have  to  be  followed  every 
time  the  PNP  was  modified. 

As  described  in  section  Vni  of  today's 
proposed  revisions  to  the  effluent 
guidelines,  CAFO  operators  would  be 
required  to  prepare  a  PNP  that 
establishes  the  allowable  maniue 
application  rate  for  land  applying 
manure  and  wastewater,  and  that 
dociunents  how  the  rate  was  derived. 
The  plan  would  also  address  other  site- 
specific  conditions  that  could  affect 
manure  and  wastewater  application.  It 
would  also  describe  sampling 
techniques  to  be  used  in  sampling 
manure  and  soils,  as  well  as  die 
calibration  of  manure  application 
equipment,  and  would  describe 
operational  procedures  for  equipment  at 
theproduction  area. 

EPA  is  proposing  to  use  the  term 
"Permit  Nutrient  Plan"  in  today's 
proposed  regulation  in  order  to  have  a 
separate  and  distinct  term  that  applies 
solely  to  the  subset  of  activities  in  a 
CNMP  that  are  directly  connected  with 
the  effluent  guideline  and  NPDES 
permit  requirements,  which  are  related 
to  the  best  available  technology 
currently  available.  EPA  expects  that 
many  CAFOs  will  satisfy  the 
requirement  to  develop  a  PNP  by 
developing  a  Comprehensive  Nutrient 
Management  Plan  (CNMP).  EPA 
recognizes  that  creating  a  new  term  has 
the  potential  to  create  some  initial 
confusion,  and  cause  concern  about 
overlapping  or  duplicative 
requirements.  However,  EPA  believes 
the  term  PNP  more  clearly  articulates  to 
the  regulated  community  the  important 
distinctions  between  the  broad 
requirements  of  a  CNMP  and  the  more 
specific  effluent  guideline  requirements 
for  a  PNP. 

EPA  invites  comment  on  today's 
proposal  to  define  PNPs  as  the  subset  of 
elements  in  the  CNMP  that  are  written 
to  meet  the  effluent  guideline 
requirements.  EPA  is  especially 
interested  in  knowing  whether  PNP  is 
the  best  term  to  use  to  refer  to  the 
regulatory  components  of  the  CNMP, 
and  whether  EPA's  explanation  of  both 
the  differences  and  relationship 
between  these  two  terms  (PNP  and 
CNMP)  is  clear  and  unambiguous. 


In  the  Unified  National  Strategy  for 
Animal  Feeding  Operations,  EPA  and 
USDA  agreed  that  the  development  and 
implementation  of  CNMPs  was  the  best 
way  to  minimize  water  quality 
impairment  frt)m  confinement  facilities 
and  land  application  of  manure  and 
wastewater.  The  Strategy  also 
articulated  the  expectation  that  all  AFOs 
would  develop  and  implement  CNMPs, 
although  certain  facilities  (CAFOs) 
would  be  required"to  do  so  while  others 
(AFOs)  would  do  so  on  a  voluntary 
basis. 

In  December  2000,  USDA  published 
its  Comprehensive  Nutrient 
Management  Planning  Technical 
Guidance  (referred  to  here  as  the 
"CNMP  Guidance").  Federal  Register: 
December  8,  2000  (Voliune  65,  Number 
237)  Page  76984-76985.  The  CNMP 
Guidance  is  intended  for  use  by  NRCS, 
consultants,  landowners/operators,  and 
others  that  will  either  be  developing  or 
assisting  in  the  development  of  CNMPs. 
USDA  published  the  CNMP  Guidance  to 
serve  only  as  a  technical  guidance 
docimient,  and  it  does  not  establish 
regulatory  requirements  for  local,  tribal. 
State,  or  Federal  programs.  Rather,  it  is 
intended  as  a  tool  to  support  the 
conservation  planning  process,  as 
contained  in  die  NRCS  National 
Planning  Procedures  Handbook.  The 
objective  of  the  CNMP  technical 
guidance  is  to  identify  management 
activities  and  conservation  practices 
that  will  minimize  the  adverse  impacts 
of  animal  feeding  operations  on  water 
quality.  The  CNMP  Guidance  provides  a 
list  of  elements  that  USDA  believes 
should  be  considered  when  developing 
a  CNMP.  The  strength  of  die  CNMP 
Guidance  is  the  breadth  of  conservation 
practices  and  management  activities 
that  it  recommends  AFO  operators 
should  consider. 

Initially,  it  was  EPA's  expectation  to 
simply  adopt  USDA's  voluntary 
program  into  its  NPDES  permitting 
program.  However,  by  intentionally 
avoiding  establishing  regulatory 
requirements  and  limiting  its  role  to  that 
of  technical  guidance  only,  USDA's 
CNMP  Guidance  lacks  many  of  the 
details  EPA  believes  are  necessary  to 
ensure  discharges  of  manure  and  other 
process  wastewater  are  adequately 
controlled  and  nutrients  applied  to 
agricultural  land  in  an  acceptable 
manner.  In  addition,  the  CNMP 
Guidance  addresses  certain  elements 
that  address  aspects  of  CAFO  operations 
that  EPA  will  not  include  as  a  part  of 
the  effluent  guidelines  and  standards. 

Nonetheless,  it  is  important  to  ensure 
that  the  regulatory  program  that  would 
be  established  by  the  effluent  guidelines 
and  standards  and  NPDES  permit 


regidations  proposed  today  is 
complementary  to  and  leverages  the 
technical  expertise  of  USDA  with  its 
CNMP  Guidance,  rather  than  present 
CAFO  operators  with  programs  that  they 
might  perceive  as  contradictory.  EPA 
believes  this  goal  will  be  accomplished 
by  the  requirements  being  proposed 
today.  EPA  is  proposing  diat  CAFOs. 
covered  by  the  effluent  guideline, 
develop  and  implement  a  PNP  that  is 
narrower  in  scope  than  USDA's  CNMP 
Guidance,  but  that  establishes  specific 
actions  and  regulatory  requirements. 
One  of  the  key  differences  between 
the  effluent  guideline  PNP  and  USDA's 
CNMP  is  the  scope  of  elements  included 
in  each  plan.  USDA's  CNMP  includes 
certain  aspects  that  EPA  does  not 
require  CAFO  operators  to  address 
within  the  regulatory  program.  For 
example,  element  4.2.2.1  of  USDA's 
CNMP  Guidance  ("Animal  Outputs — 
Manure  and  Wastewater  Collection, 
Handling,  Storage,  Treatment,  and 
Transfer")  tells  operators  that  the  CNMP 
should  include  insect  control  activities, 
disposal  of  animal  medical  wastes,  and 
visual  improvement  considerations. 
Additionally,  Element  4.2.2.1  of  the 
CNMP  Guidance  ("Evaluation  and 
Treatment  of  Sites  Proposed  for  Land 
Application")  states  the  CNMP  should 
identify  conservation  practices  and 
management  activities  needed  for 
erosion  control  and  water  management. 
The  regulations  (and  PNP)  being 
proposed  today  include  no  such 
requirement.  EPA  is  not  including 
conservation  practices  which  control 
erosion  as  part  of  a  PNP  because  erosion 
control  is  not  needed  on  all  CAFO 
operations  and  because  the  costs 
associated  with  controlling  erosion 
would  add  $150  million  dollars  to  the 
cost  of  this  proposal.  These  elements  of 
a  CNMP  are,  however,  key  components 
to  protect  water  quality  from  excessive 
nutrients  and  sediments.  EPA  solicits 
comment  and  data  on  the  costs  and 
benefits  of  controlling  erosion  and 
whether  erosion  control  should  be  a 
required  component  of  PNPs. 

■There  are  a  number  of  elements  that 
are  addressed  by  both  the  CNMP  and 
PNP.  Examples  of  common  elements 
include  soil  and  manure  analyses  to 
determine  nutrient  content;  calibration 
of  application  equipment;  developing 
nutrient  budgets;  and  records  of  Plan 
implementation.  However,  USDA's 
CNMP  Guidance  is  indeed  presented 
only  as  technical  guidance.  The  CNMP 
Guidance  identifies  a  number  of 
elements  that  AFOs  should  consider, 
but  there  is  no  avenue  for  ensuring  that 
AFOs  implement  any  management 
practices  or  achieve  a  particular 
performance  standard.  In  contrast. 
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EPA's  proposed  FN?  would  establish 
requirements  for  CAFOs  that  are 
consistent  with  the  technical  guidance 
published  by  USDA  experts,  but  that  go 
beyond  that  guidance  by  identifying 
specific  management  practices  that  must 
be  implemented. 

For  example,  EPA  is  proposing  the 
effluent  guidelines  to  require  CAFOs  to 
analyze  soil  samples  at  least  once  every 
three  years,  and  manure  and  lagoon 
samples  at  least  annually.  40  CFR 
412.37(a)(4)(ii).  The  CNMP  Guidance 
addresses  such  analyses,  but  imposes  no 
mandatory  duty  to  perform  such 
analyses,  nor  to  conform  to  a  particular 
monitoring  frequency.  Given  the  degree 
to  which  overflows  and  catastrophic 
^lures  of  lagoons  have  been  due  to 
poor  operation  or  maintenance  of 
manure  storage  structures,  EPA  is 
proposing  to  establish  specific 
requirements  under  Sections  308  and 
402  that  would:  (1)  More  precisely 
monitor  lagoon  levels  to  prevent 
overflows  that  could  be  reasonably 
avoided;  (2)  require  operators  to 
periodically  inspect  the  structural 
integrity  of  manure  handling  and 
storage  structures,  and  expeditiously 
take  corrective  action  when  warranted; 
and  (3)  maintain  records  to  ensure  the 
proper  operation  and  maintenance  of 
manure  handling  and  storage  structxires. 
USDA's  CNMP  Guidance  estabUshes  no 
such  requirements. 

The  regulatit)ns  proposed  today 
would  also  require  permit  authorities  to 
establish  more  specific  requirements  for 
application  of  manure  and  wastewater 
to  land,  where  appropriate,  including: 
how  the  CAFO  operator  is  to  calculate 
the  allowable  manure  application  rate; 
when  it  is  appropriate  to  apply  manure 
to  frozen,  snow  covered  or  saturated 
land;  and  facility  closvire. 

a.  How  are  PNPs  Developed  and  What 
is  the  Role  of  Certified  Specialists? 
Under  today's  proposed  rule,  CAFO 
owners  and  operators  would  be  required 
to  seek  qualified  technical  assistance  for 
developing  PNPs  to  meet  their  effluent 
guidelines  and  NPDES  permit 
requirements.  EPA  is  proposing  that 
PNPs  be  developed,  or  reviewed  and 
modified,  by  certified  planners.  See 
proposed  §412.31(b)(l)(ii). 

Since  PNPs  are  a  defined  subset  of 
activities  covered  in  CNMPs,  as 
described  above,  owners  and  operators 
are  expected  to  take  advantage  of  the 
same  technical  assistance  that  is 
available  for  CNMP  development, 
including  appropriate  Federal  agencies, 
such  as  the  NRCS,  State  and  Tribal 
agricultural  and  conservation  agency 
staff.  Cooperative  Extension  Service 
agents  and  specialists.  Soil  and  Water 
Conservation  Districts,  and  Land  Grant 


Universities.  In  addition,  there  are  a 
growing  number  of  non-govenunental 
soiut:es  of  qualified  technical  assistance, 
including  integrators,  industry 
associations,  and  private  consultants 
who  are  certified  to  develop  CNMPs,  as 
well  as  the  defined  subset  of  activities 
covered  in  PNPs.  In  addition  to  the  help 
of  these  experts,  a  growing  number  of 
computer-based  tools  are  either 
available  or  under  development  to 
facilitate  developmenf  and 
implementation  of  CNMPs,  and  should 
be  equally- useful  for  PNPs. 

Although  CAFO  owners  and  operators 
are  ultimately  responsible  for 
developing  and  implementing  effective 
PNPs,  EPA  is  today  proposing  that  PNPs 
be  developed  and/or  reviewed  and 
approved  by  a  certified  specialist.  A 
certified  PNP  specialist  is  a  person  who 
has  a  demonstrated  capability  to 
develop  CNMPs  in  accordance  with 
applicable  USDA  and  State  standards, 
as  well  as  PNPs  that  meet  the  EPA 
effluent  guideline,  and  is  certified  by 
USDA  or  a  USDA-sanctioned 
organization.  Certified  specialists 
include  qualified  persons  who  have 
received  certifications  through  a  State  or 
local  agency,  personnel  from  NRCS, 
certification  programs  recognized  as 
third  party  vendors  of  technical 
assistance,  or  other  programs  recognized 
by  States.  In  addition,  USDA  is  now 
developing  agreements  with  third-party 
vendors  similar  to  the  1998  agreement 
with  the  Certified  Crop  Advisors  (CCAs) 
and  consistent  with  NRCS  standards 
and  specifications  (or  State  standards  if 
more  restrictive).  CCAs  are  expected  to 
be  available  to  provide  technical 
assistance  to  producers  in  nutrient 
management,  pest  management,  and 
residue  management. 

The  piupose  of  using  certified 
specialists  is  to  ensure  that  effective 
PNPs  are  developed  and/or  reviewed 
and  modified  by  persons  who  have  the 
reqinsite  knowledge  and  expertise  to 
ensxire  that  plans  fully  and  effectively 
address  the  need  for  PNPs  that  meet  the 
minimum  effluent  guideline 
requirements  in  the  NPDES  permit,  and 
that  plans  are  appropriately  tailored  to 
the  site-specific  needs  and  conditions  at 
each  CAFO. 

EPA  recognizes  that  some  States 
already  have  certification  programs  in 
place  for  nutrient  management 
planning,  and  expects  that  the  USDA 
and  EPA  guidance  for  AFOs  and  CAFOs 
will  provide  additional  impetus  for  new 
and  improved  State  certification 
programs.  These  programs  provide  an 
excellent  foundation  for  producing 
qualified  certified  specialists  for 
CNMPs,  and  can  be  modified  relatively 
easily  to  include  a  special  module  on 


how  to  develop  an  effective  PNP  as  a 
defined  subset  of  activities  in  the 
CNMP.  EPA  expects  that,  as  a  result  of 
experience  gained  in  the  initial  round  of 
CAFO  permitting  under  the  existing 
regulations  (2000 — 2005),  certification 
programs  will  be  well  equipped  to  deal 
with  both  CNMPs  and  PNPs  by  the  time 
today's  regulations  go  into  effect  and 
States  begin  issuing  the  next  round  of 
CAFO  permits  that  reflect  these 
regulations.  Thus,  PNPs  won't  be 
expected  to  be  developed  before  2005. 

The  issue  of  CNMP  preparer 
requirements  was  also  discussed  by  the 
SERs  and  SBAR  Panel  during  the 
SBREFA  outreach  process.  (Note  that  at 
that  time,  EPA  was  still  using  the  term 
CNMP  to  apply  to  regulatory  as  well  as 
volimtary  nutrient  management  plans.) 
Several  SERs  were  concerned  that 
requiring  the  use  of  a  certified  planner 
could  significantly  increase  the  cost  of 
plan  development,  as  well  as  limit  the 
operator's  influence  over  the  final 
product.  These  SERs  felt  that,  with 
adequate  financial  and  technical 
assistance,  they  could  write  their  own 
plans  and  suggested  that  EPA  work  to 
facilitate  such  an  option  through 
expanded  training  and  certification  of 
farmers  and  provision  of  a  user-friendly 
computer  program  to  aid  in  plan 
development. 

The  Panel  recognized  the  need  for 
plan  preparers  to  have  adequate  training 
to  write  environmentally  sound  plans, 
partic\ilarly  for  large  operations. 
However,  the  Panel  also  recognized  the 
potential  burden  on  small  entities  of 
having  to  use  certified  planners, 
especially  considering  the  large  number 
of  AFOs  and  the  limited  number  of 
certified  planners  currently  available. 
The  Panel  recommended  that  EPA  work 
with  USDA  to  explore  ways  for  small 
entities  to  minimize  costs  when 
developing  CNMPs,  and  indicated  that 
EPA  should  continue  to  coordinate  with 
other  Federal,  State  and  local  agencies 
in  the  provision  of  low-cost  CNMP 
development  services  and  should 
facilitate  operator  preparation  of  plans 
by  providing  training,  guidance  and 
tools  (e.g.,  computer  programs).  EPA 
indicated  in  the  Panel  Report  that  it 
expected  that  many  operations  could 
become  certified  through  USDA  or  land 
grant  universities  to  prepare  their  ovtm 
CNMPs. 

EPA  is  requesting  comment  on  the 
proposal  to  require  that  PNPs  be 
developed,  or  reviewed  and  modified, 
by  certified  planners,  and  on  ways  to 
structure  this  requirement  in  order  to 
minimize  costs  to  small  operators. 

b.  Submittal  of  Permit  Nutrient  Plan 
to  the  Permit  Authority. — EPA  is 
proposing  to  require  that  applicants  for 
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individual  permits  and  operators  of  new 
facilities  submitting  notices  of  intent  for 
coverage  under  a  general  permit  submit 
a  copy  of  the  cover  sheed  and  executive 
summary  of  their  draft  PNP  to  the 
permit  authority  at  the  time  of 
application  or  NOI  submittal. 
§  122.21(i)(l)(iv)  and  122.28(b)(2)(ii). 
Operators  of  existing  facilities  seeking 
coverage  under  a  general  permit  must 
submit  a  notice  of  final  PNP 
development  vrithin  90  days  of  seeking 
coverage,  but  are  not  required  to  provide 
a  copy  of  the  PNP  to  the  Permit 
Authority  unless  requested.  The 
reporting  requirements,  including  the 
notice  of  PNp  development  and  notice 
of  PNP  amendment,  are  discussed  in 
more  detail  in  section  Vn.E.3  below. 

Initial  installation  of  manure  control 
technologies  are  significantly  less  costly 
compared  to  retrofitting  existing 
facilities,  and  early  development  of  a 
PNP  will  help  to  ensure  that,  when  a 
new  facility  is  being  designed,  the 
operator  is  considering  optimal  control 
technologies.  In  addition,  in  situations 
where  individual  permits  are  warranted, 
the  public  interest  demands  early 
review  of  the  PNP,  rather  than  waiting 
for  its  availability  after  the  permit  has 
been  in  effect  for  some  time. 

EPA  is  requesting  comment  on  the 
proposal  to  require  new  facilities 
seeking  coverage  under  a  general 
permit,  as  well  as  applicants  for 
individual  permits,  to  submit  a  copy  of 
the  cover  sheet  and  executive  siunmary 
of  their  PNP  to  the  permit  authority 
along  with  the  NOI  or  permit 
application.  EPA  is  further  requesting 
comment  on  whether  the  entire  draft 
PNP  should  be  submitted  along  with  the 
NOI  or  permit  application. 

EPA  is  further  requesting  comment  on 
whether,  for  individual  permits,  the 
PNP,  in  part  or  in  its  entirety,  should  be 
part  of  the  public  notice  and  comment 
process  along  with  the  permit. 

c.  Availabuity  of  the  Permit  Nutrient 
Plan  Information  to  the  Public. — ^EPA  is 
proposing  to  require  the  operator  of  a 
permitted  CAFO  to  make  a  copy  of  the 
PNP  cover  sheet  and  executive  summary 
available  to  the  public  for  review.  The 
CAFO  operator  could  choose  to  make 
this  information  directly  available  to  the 
public  in  any  of  several  ways,  such  as: 
(1)  maintaining  a  copy  of  these 
documents  at  the  facility  and  making 
them  available  to  the  permit  authority  as 
publicly  viewable  dociunents  upon 
request;  (2)  maintaining  a  copy  of  these 
documents  at  the  facility  and  making 
them  available  directly  to  the  requestor; 
(3)  placing  a  copy  of  them  at  a  publicly 
accessible  site,  such  as  at  a  public 
library;  or  (4)  submitting  a  copy  of  them 
to  the  permit  authority.  EPA  is 


proposing  that,  if  the  operator  has  not 
made  the  information  available  by  other 
means,  the  permit  authority  would  be 
required,  upon  request  frtjm  the  public, 
to  obtain  a  copy  of  the  PNP  cover  sheet 
and  executive  summary  and  make  them 
available.  It  is  important  to  ensure  that 
the  public  has  access  to  this 
information,  which  is  needed  to 
determine  whether  a  CAFO  is 
complying  with  its  permit,  including 
the  land  application  provisions. 

EPA  is  also  considering  adding  a 
provision  in  the  final  rule  that  would 
state  that  all  information  in  the  PNP,  not 
just  the  cover  sheet  and  executive 
summary,  must  be  publicly  available 
and  caimot  be  claimed  as  confidential 
business  information.  Some 
stakeholders  have  claimed  that  all  or  a 
portion  of  the  PNPs  should  be  entitied 
to  protection  as  confidential  business 
information  (CBI).  EPA  does  not  believe 
that  the  PNP  cover  sheet  or  executive 
summary  would  ever  contain 
confidential  business  information.  The 
information  in  these  two  sections  of  the 
plan  is  simply  too  general  ever  to  be 
considered  as  CBI.  However,  EPA  is 
sensitive  to  the  concerns  of  CAFOs  that 
there  may  be  information  in  the 
remaining,  more  detailed  portions  of  the 
PNP  that  is  legitimately  proprietary  to 
the  CAFOs'  businesses  and  that  the 
permit  authorities  should  therefore 
protect.  We  therefore  request  comments 
on  whether  the  final  rule  should  require 
the  entire  PNP  to  be  pubUcly  available, 
or  alternatively,  whether  the  CAFO 
should  be  able  to  make  a  confidentiality 
claim  as  to  the  remaining  information  in 
the  PNP.  Any  such  claim  of 
confidentiality  would  be  governed  by 
EPA's  regulations  at  40  CFR,  Part  2  and 
relevant  statutes. 

There  would  be  two  bases  on  which 
EPA  could  base  a  determination  that  no 
portion  of  the  Permit  Nutrient  Plans 
would  be  entitied  to  CBI  status.  First, 
CWA  Section  402(j)  states  that  "(a)  copy 
of  each  permit  application  and  each 
permit  issued  under  this  section  shall  be 
available  to  the  public."  It  may  be  that 
the  PNPs  that  would  be  required  by 
today  s  proposal  are  properly  viewed  as 
a  part  of  the  CAFO's  NPDES  permit.  The 
permits  would  require  each  CAFO  to 
develop  and  carry  out  a  PNP,  as 
specified  in  the  proposed  Part  122 
regulations.  In  addition,  today's 
proposed  effluent  limitations  guidelines 
would  specify  detailed  requirements 
that  PNPs  must  meet.  Failure  to  develop 
and  properly  carry  out  a  PNP  would  be 
enforceable  imder  each  permit  as  a 
permit  violation.  Therefore,  for 
purposes  of  Section  402(j),  EPA  may 
conclude  that  PNPs  are  properly  viewed 
as  a  part  of  the  permit  or  permit 


application  and,  accordingly,  must  be 
available  to  the  public. 

EPA  issued  a  "Class  Determination" 
in  1978  that  addresses  this  issue.  See 
"Class  Determination  1-78"  (March  22, 
1978)  (a  copy  of  which  is  in  ihe  public 
record  for  today's  proposal).  This  Class 
Determination  addressed  how  to 
reconcile  Section  402(j)  of  the  Clean 
Water  Act  with  Section  308  of  the  Act. 
Section  308,  which  authorizes  EPA  to 
collect  information,  states  that 
information  obtained  imder  that  section 
shall  be  available  to  the  public,  except 
upon  a  showing  satisfactory  to  the 
Administrator  that  the  information,  if 
made  public,  would  divulge  methods  or 
processes  entitied  to  protection  as  trade 
secrets.  Upon  such  a  showing,  the 
Administrator  shall  protect  that 
information  as  confidential.  Section  308 
makes  an  exception  for  "effluent  data," 
which  is  not  entitled  to  such  protection. 

This  Class  IDetermination  concludes 
that  information  contained  in  NPDES 
permits  and  permit  applications  is  not 
entitied  to  confidential  treatment 
because  Section  402(j)  mandates 
disclosure  of  this  information  to  the 
public,  notwithstanding  the  fact  that  it 
might  be  trade  secrets  or  commercial  or 
financial  information.  Referring  to  the 
legislative  history  of  the  CWA,  the  Class 
Determination  notes  that  Congress 
sought  to  treat  the  information  in 
permits  and  permit  applications 
differentiy  from  information  obtained 
imder  Section  308.  It  concludes  that 
Congress  intended  Section  402(j)  to  be 
a  disclosure  mandate  in  contrast  to  the 
basic  approach  of  Section  308,  which 
provides  protection  for  trade  secret 
information.  (Class  Determination  at  pp. 
2-4.)  Therefore,  consistent  with  the 
Class  Determination,  if  EPA  were  to 
conclude  that  the  PNPs  are  a  part  of  the 
permit,  the  entire  PNP  would  be  a 
public  document  that  would  not  be 
entitied  to  confidentiality  protection. 

A  second  basis  for  finding  that  PNPs 
must  be  available  to  the  public  would  be 
that,  even  apart  from  Section  402(j),  the 
information  in  PNPs  may  be  "effluent 
data"  and  if  so,  also  would  not  be 
entitied  to  protection  under  Section  308. 
EPA's  regulations  define  the  term 
"effluent  data,"  among  other  things,  as 
"[ijnformation  necessary  to  determine 
the  identity,  amount,  frequency, 
concentration,  temperature,  or  other 
characteristics  (to  the  extent  related  to 
water  quality)  of  any  pollutant  which 
has  been  discharged  by  the  source  (or  of 
any  pollutant  resulting  irom  any 
discharge  from  the  source),  or  any 
combination  of  the  foregoing."  40  CFR 
2.302(a)(2)(i).  There  is  a  limited 
exception  for  information  that  is  related 
to  research  and  development  activities. 
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EPA  believes  that  the  information  in 
PNPs  may  fit  this  definition  of  "effluent 
data."  The  information  in  PNPs  has 
direct  bearing  on  the  amount  of 
pollutants  that  may  be  discharged  by  a 
CAPO  and  on  characteristics  of  the 
pollutants  that  may  be  discharged  (such 
as  the  identity  and  presence  of 
nutrients)  that  would  be  related  to  water 
quality. 

On  the  other  hand,  the  Agency  could 
conclude  that  the  information  in  the 
PNP  is  not  part  of  the  CAFO's  permit. 
Each  permit  would  indeed  require  the 
CAPO  to  develop  and  carry  out  a  PNP 
that  is  approved  by  a  certified  specialist. 
Nevertheless,  the  CAFO  will  be 
developing  the  terms  of  the  final  PNP, 
as  well  as  periodic  modifications  to  the 
PNP,  outside  of  the  permitting  process. 
It  may  be  appropriate  not  to  consider 
the  PNP  to  be  part  of  the  permit  for 
purposes  of  section  402(j).  If  402(j) — 
which  states  that  all  information  in  the 
permit  must  be  publicly  available — is 
therefore  not  a  relevant  provision,  then 
whether  PNPs  could  be  protected  as 
confidential  would  be  determined  under 
section  308. 

Section  308,  as  noted  above,  allows 
information  to  b^  protected  as  CBI 
where  the  submitter  can  demonstrate 
the  trade  secret  nature  of  the 
information  to  the  satisfaction  of  the 
Administrator,  except  that  "effluent 
data"  is  never  confidential.  EPA  could 
find  that  the  information  in  PNPs  is  not 
"effluent  data."  That  is,  EPA  could 
conclude  that  the  information  in  PNPs 
primarily  concerns  operational  practices 
at  the  facility  and  does  not  have  enough 
of  a  bearing  on  the  characteristics  of 
pollutants  in  the  effluent  to  be 
considered  "effluent  data."  Because  it 
would  not  be  "effluent  data,"  the  PNP 
information  would  not  be  categorically 
excluded  from  being  treated  as 
confidential.  EPA's  regulations  at  40 
CFR  Part  2  specify  the  procedures  for 
parties  to  make  case-specific  claims  that 
information  they  submit  to  EPA  is 
confidential  and  for  EPA  to  evaluate 
those  claims.  Consistent  with  these 
regiilations,  each  CAFO  could  claim  that 
the  information  in  its  PNP  is 
confidential  (except  for  the  cover  sheet 
and  executive  summary).  EPA  would 
evaluate  these  claims  and  determine  in 
each  case  whether  the  CAFO's  CBI 
claim  should  be  approved  or  denied.  In 
sum,  EPA  could  adopt  final  regulations 
that  would  require  a  CAFO's  CBI  claims 
for  the  more  detailed  information  in  the 
remaining  parts  of  the  PNP  to  be 
decided  in  each  case. 

The  Agency  notes  that  EPA  itself 
would,  of  course,  always  be  able  to 
request  and  review  the  CAFO's  full 
Phn>.  The  issues  raised  in  this 


discussion  concern  only  the  availability 
of  these  plans  to  outside  parties. 

EPA  requests  comments  on  all  aspects 
of  this  proposal,  including  whether  it 
would  be  proper  to  determine  that  the 
full  PNP  must  be  publicly  available 
under  CWA  Section  402(j)  and  under 
CWA  Section  308  as  "effluent  data." 
EPA  also  requests  comments  on  whether 
the  cover  sheet  and  executive  siunmary 
should  always  be  made  available  to  the 
public,  as  proposed,  or  whether  there 
are  elements  of  the  cover  sheet  or 
executive  summary  that  might 
appropriately  be  claimed  as  CBI,  and 
not  considered  to  be  either  part  of  the 
permit  or  "effluent  data." 

The  PNP  would  be  narrower  than  the 
CNMP  and  would  contain  only 
requirements  that  are  necessary  for 
purposes  of  the  effluent  guideline.  A 
CNMP  may  contain  other  elements  that 
go  beyond  the  effluent  guideline.  EPA  is 
not  proposing  any  separate 
requirements  for  CNMPs  themselves  to 
be  made  publicly  available  and  is  not 
proposing  any  findings  as  to  whether 
information  in  a  CNMP  may  be 
confidential. 

2.  What  are  the  Effluent  Limitations  in 
the  Permit? 

The  effluent  limitations  section  in  the 
permit  serves  as  the  primary  mechanism 
for  controlling  discharges  of  pollutants 
to  receiving  waters.  This  section 
describes  the  specific  narrative  or 
numeric  limitations  that  apply  to  the 
facility  and  to  land  application.  It  can 
contain  either  technology-based  effluent 
limits  or  water  quality-based  effluent 
limits,  or  both,  and  can  contain 
additional  best  management  practices, 
as  needed. 

a.  What  Technology  Based  Effluent 
Limitations  Would  be  in  the  Permit? 
Under  the  two- tier  structure,  for  CAFOs 
with  500  AU  or  more,  the  effluent 
guidelines  and  standards  regulations  [40 
CFR  412]  would  establish  the 
technology-based  effluent  limitations  to 
be  applied  in  NPDES  permits.  Under  the 
three-tier  structure,  any  operation 
defined  as  a  CAFO  would  be  subject  to 
the  revised  effluent  guidelines.  "The 
proposal  to  revise  the  effluent 
guidelines  and  standards  regulation  is 
described  in  section  Vm  of  today's 
proposed  rule. 

Operations  with  fewer  than  500  AU 
under  the  two-tier  structure,  or  fewer 
than  300  AU  under  the  three-tier 
structure,  which  have  been  designated 
as  CAFOs  by  the  permit  authority  would 
not  be  subject  to  the  effluent  guidelines 
and  standards.  For  these  CAFOs,  the 
permit  writer  would  use  "Best 
Professional  Judgement,"  or  BPJ,  to 
establish,  on  a  case-by-case  basis,  the 


appropriate  technology-based 
requirements.  Often,  permit  writers 
adopt  requirements  similar  to,  or  the 
same  as  the  effluent  guidelines 
requirements. 

b.  What  Water  Quality-based  Effluent 
Limitations  Would  be  in  the  Permit? 
Section  301(b)(1)(C)  of  the  Clean  Water 
Act  requires  there  to  be  achieved  "any 
more  stringent  limitation,  including 
those  necessary  to  meet  water  quality 
standards."  Therefore,  where 
technology-based  effluent  limitations 
are  not  sufficient  to  meet  water  quality 
standards,  the  permit  writer  must 
develop  more  stringent  water  quality- 
based  effluent  limits.  Under  today's 
proposal,  the  permit  writer  must 
include  any  more  stringent  effluent 
limitations  for  the  waste  stream  from  the 
production  area  as  necessary  to  meet 
water  quality  standards.  If  necessary  to 
meet  water  quality  standards,  permit 
writers  may  consider  requiring  more 
stringent  BMPs  (e.g.,  liners  for  lagoons 
to  address  a  direct  hydrologic 
connection  to  surface  waters;  covers  for 
lagoons  to  prevent  rainwater  from 
causing  overflows;  allowing  discharges 
only  from  catastrophic  storms  and  not 
from  chronic  storms;  pollutant  limits  in 
the  overflow;  particular  treatments,  such 
as  grassed  waterways  for  the  overflows 
discharged;  etc.). 

If  EPA  chose  to  promulgate  one  of  the 
options  discussed  in  section  VII.D.2 
above  under  which  the  agricultural 
storm  water  discharge  exemption  did 
not  apply  to  land  application  areas 
under  the  operational  control  of  a 
permitted  CAFO,  then  the  permit  writer 
would  be  required  to  establish  water 
quality-based  effluent  limits  where 
necessary  to  meet  water  quality 
standards.  If  EPA  chose  to  promulgate 
the  option  described  in  section  VII.D.2 
above,  imder  which  the  appropriate 
rates  and  practices  identified  in  the 
effluent  guidelines  and  the  NPDES 
regulations  established  the  scope  of  the 
term  "agriculture"  without  additional 
consideration  of  water  quality  impacts 
or  water  quality  standards,  only  the 
limitations  and  practices  required  by  the 
effluent  guidelines  and  the  NPDES 
regulations  could  be  required  by  the 
permit  authority  for  land  application 
discharges. 

c.  What  Additional  Best  Management 
Practices  Would  be  in  the  Permit? 
Under  §  122.44(k)(4)  of  tiie  existing 
NPDES  regulations,  permit  writers  may 
include  in  permits  best  management 
practices  "that  are  reasonably  necessary 
to  achieve  effluent  limitations  and 
standards  or  to  carry  out  the  purposes 
and  intent  of  the  CWA."  Under  today's 
proposal,  the  permit  writer  may  include 
BKffs  for  land  application  areas  in 


addition  to  those  required  by  the 
effluent  guidelines,  as  necessary  to 
-  prevent  adverse  impacts  on  water 
quality.  As  discussed  in  section  Vn.D.2 
above,  EPA  is  today  defining  proper 
agricultural  practices  required  to  qualify 
for  the  agricultural  storm  water 
discharge  exemption  to  include 
practices  necessary  to  minimize  adverse 
water  quality  impacts.  Therefore,  if  a 
permit  writer  determines  that  despite 
the  implementation  of  the  BMPs 
required  by  the  effluent  guidelines 
discharges  fitjm  a  CAFO  will  have 
adverse  water  quality  impacts,  the 
permit  writer  should  impose  additional 
BMPS  designed  to  minimize  such 
impacts. 

3.  What  Monitoring  and  Reporting 
Requirements  are  Included  in  the 
Permit? 

The  section  of  the  NPDES  permit  on 
monitoring  and  reporting  requirements 
identifies  the  specific  conditions  related 
to  the  types  of  monitoring  to  be 
performed,  the  frequencies  for  collecting 
samples  or  data,  and  how  to  record, 
maintain,  and  transmit  the  data  and 
information  to  the  permit  authority. 
This  information  allows  the  NPDES 
permit  authority  to  determine 
compliance  with  the  permit 
requirements. 

As  described  in  section  VIII,  today's 
proposed  revisions  to  the  effluent 
guidelines  would  require  the  operator  to 
conduct  periodic  visual  inspection  and 
to  maintain  all  manure  storage  and 
handling  equipment  and  structures  as 
well  as  all  runoff  management  devices. 
See  proposed  §  412.33(c).  The  NPDES 
permit  would  also  require  the  permittee 
to:  (1)  test  and  calibrate  all  manure 
application  equipment  annually  to 
ensure  that  manure  is  land  applied  in 
accordance  with  the  proper  application 
rates  established  in  the  NPDES  permit; 
(2)  sample  manure  for  nutrient  content 
at  least  once  annually,  and  up  to  twice 
annually  if  manure  is  applied  more  than 
once  or  removed  to  be  sent  off-site  more 
than  once  per  year;  and  (3)  sample  soils 
for  phosphorus  once  every  three  years. 
Today's  proposed  effluent  gmdelines 
would  also  require  the  operator  to 
review  the  PNP  annually  and  amend  it 
if  practices  change  either  at  the 
production  area  or  at  the  land 
application  area,  and  submit 
notification  to  the  permit  authority. 
Examples  of  changes  in  practice 
necessitating  a  PNP  amendment 
include:  a  substantial  increase  in  animal 
numbers  (  e.g.,  more  than  20  percent) 
which  would  significanUy  increase  the 
volume  of  manure  and  nutrients 
produced  on  the  CAFO;  a  change  in  the 
cropping  program  which  would 
significanUy  alter  land  application  of 
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animal  manure  and  wastewater; 
elimination  or  addition  of  fields 
receiving  animal  waste  application;  or 
changes  in  animal  waste  collection, 
storage  facilities,  treatment,  or  land 
application  method. 

As  discussed  in  section  VII.E.l.c 
above,  CAFO  operators  would  be 
required  to  submit  their  PNPs,  as  well 
as  any  information  necessary  to 
determine  compliance  with  their  PNPs 
and  other  permit  requirements,  to  the 
permit  autiiority  upon  request.  The 
CAFO  operator  could  make  a  copy  of 
the  cover  sheet  and  executive  simimary 
of  the  PNP  available  to  the  public  in  any 
of  several  ways.  Operators  of  new 
facilities  seeking  coverage  under  a 
general  permit  and  applicants  for 
individual  permits  would  be  required  to 
submit  a  copy  of  their  draft  PNP  to  the 
permit  authority  at  the  time  of  NOI 
submittal  or  application. 

EPA  is  also  proposing  to  require 
operators  to  submit  a  written 
notification  to  the  permit  authority, 
signed  by  the  certified  planner,  that  the 
PNP  has  been  developed  or  amended, 
and  is  being  implemented,  accompanied 
by  a  fact  sheet  summarizing  certain 
elements  of  the  PNP.  See 
§412.31(b)(l)(ii).  This  written  notice  of 
PNP  availability  would  serve  an 
important  role  in  verifying  that  the 
permittee  is  complying  with  one  of  the 
requirements  of  the  NPDES  permit.  EPA 
is  proposing  that  the  PNP  notification 
and  fact  sheet  contain  the  following 
information: 

•  The  number  and  type  of  animals 
covered  by  the  plan 

•  The  nimiber  of  acres  to  which  manure 
and  wastewaters  will  be  applied 

•  The  phosphorus  conditions  for  those 
fields  receiving  the  manure 

•  Nutrient  content  of  the  manure 

•  Application  schedule  and  rate 

•  The  quantity  to  be  transferred  off-site 

•  Date  PNP  completed  or  amended 

•  Key  implementation  milestones 

4.  What  are  the  Record  Keeping 
Requirements? 

The  record  keeping  requirements 
section  of  the  permit  specifies  the  types 
of  records  to  be  kept  on-site  at  the 
permitted  facility. 

Operation  and  Maintenance  of  the 
CAFO.  As  described  in  section  VIII  of 
today's  proposal,  EPA  is  proposing  to 
require  operators  to  maintain  records  at 
the  facility  that  dociiment:  (1)  the  visual 
inspections,  findings,  and  preventive 
maintenance;  (2)  the  date,  rate,  location 
and  methods  used  to  apply  manure  and 
wastewater  to  land  under  the  control  of 
the  CAFO  operators;  (3)  the  transfer  of 
the  CAFO-generated  manure  ofi'-site;  (4) 
the  results  of  annual  manure  and 


wastewater  sampling  and  analyses  to 
determine  the  nutrient  content;  and  (5) 
the  residts  of  representative  soil 
sampling  and  analyses  conducted  at 
least  every  three  years  to  determine 
nutrient  content. 

Transfer  to  Off-site  Recipients  of 
CAFO  Manure.  As  described  in  Chapter 
IV.B  and  V.B,  inappropriate  land 
application  of  CAFO-generated  manure 
poses  a  significant  risk  to  water  quality. 
Further,  EPA  estimates  that  the  majority 
of  CAFO-generated  manure  is  in  excess 
of  CAFO's  crop  needs,  and  will  very 
likely  be  transferred  off-site.  The 
ultimate  success  of  the  CAFO  program 
depends  on  whether  recipients  handle 
manure  appropriately,  and  in  a  manner 
that  prevents  discharge  to  waters.  As 
discussed  fully  in  section  VII.D.4,  EPA 
is  not  proposing  to  regulate  off-site 
recipients  through  CAFO  permit 
requirements,  however,  EPA  believes 
that  the  certification  and  record-keeping 
requirements  described  here  will  help  to 
ensure  responsible  handling  of  manure. 
Thus,  EPA  is  co-proposing  additional 
record  keeping  requirements  under  the 
NPDES  program. 

Under  one  co-proposed  option,  EPA 
would  require  that  owners  or  operators 
of  CAFOs  obtain  from  off-site  land 
appliers  a  certification  that,  if  land 
applying  CAFO-generated  manure,  they 
are  doing  so  at  proper  agricultural  rates. 
In  addition,  the  CAFO  owner  or 
operator  would-be  required  to  maintain 
records  of  transfer,  including  the  name 
of  the  recipient  and  quantity  transferred, 
and  would  be  required  to  provide  the 
recipient  vrith  an  analysis  of  the 
contents  of  the  manure  and  a  brochure 
describing  the  recipient's 
responsibilities  for  proper  management 
of  the  manure..  Under  another  co- 
proposed  option,  EPA  would  not  require 
the  certification,  but  would  require  the 
CAFO  owner  or  operator  to  keep  records 
and  provide  information. 

Certification  Option.  Under  one 
option,  EPA  is  proposing  that  CAFOs 
obtain  a  certification  and  that  recipients 
of  CAFO-generated  manure  so  certify, 
pursuant  to  §  308  of  the  CWA.  Under 
§  308,  EPA  has  the  authority  to  require 
the  owner  or  operator  of  a  point  source 
to  establish  and  maintain  records  and 
provide  any  information  the  Agency 
reasonably  requires.  The  Agency  has 
documented  historic  problems 
associated  with  over  application  of 
CAFO  manure  and  wastewater  by  both 
CAFO  operators  and  recipients  of  CAFO 
manure  and  wastewater.  Today's 
proposal  would  establish  effluent 
limitations  designed  to  prevent 
discharges  due  to  over  application.  In 
order  to  determine  whether  or  not 
CAFOs  are  meeting  the  effluent 
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limitations  which  woxild  be  established 
under  today's  proposals,  EPA  believes  it 
is  necessary  for  the  Agency  to  have 
access  to  information  concerning  where 
a  CAFO's  excess  manure  is  sent. 
Furthermore,  in  order  to  determine 
whether  or  not  the  recipients  of  CAPO 
manure  should  be  permitted  (which 
may  be  required  if  they  do  not  land 
apply  the  CAFO  maniue  in  accordance 
with  proper  agricultural  practices  and 
they  discjiarge  firom  a  point  source,  see 
section  VII.D.2),  EPA  has  determined 
that  it  will  b6  necessary  for  such 
recipients  to  provide  information  about 
their  land  application  methods. 
Recipients  who  certify  that  they  are 
applying  manure  in  accordance  with 
proper  agricultural  practices  as  detailed 
in  section  VII.D.2  are  responding  to  a 
request  imder  Section  308  of  the  CWA. 
Therefore,  a  recipient  who  falsely 
certifies  is  subject  to  all  applicable  civil 
and  criminal  penalties  under  Section 
309  of  the  CWA. 

In  some  cases,  CAFOs  give  or  sell 
man\u«  to  many  different  recipients, 
including  those  taldng  small  quantities, 
and  this  requirement  could  result  in  an 
unreasonable  burden.  EPA  is  primarily 
concerned  with  recipients  who  receive 
and  dispose  of  large  quantities, 
presuming  that  recipients  of  small 

Quantities  pose  less  risk  of  inappropriate 
isposal  or  over-application.  To  relieve 
the  paperwork  burden,  EPA  is 
proposing  that  CAFOs  not  be  required  to 
obtain  certifications  from  recipients  that 
receive  less  than  twelve  tons  of  manure 
per  year  from  the  CAFO.  The  CAFO 
would,  however,  be  required  to  keep 
records  of  transfers  to  such  recipients, 
as  described  below. 

The  Agency  believes  that  it  would  be 
reasonable  to  exempt  from  the  PNP 
certification  requirements  recipients 
who  receive  small  amoimts  of  manure 
from  CAFOs.  EPA  considered 
exempting  amounts  such  as  a  single  a 
tnickload  per  day  or  a  single  truckload 
per  year.  EPA  decided  that  an 
appropriate  exemption  would  be  based 
on  an  amount  that  would  be  typically 
used  for  personal,  rather  than 
commercial,  use.  The«xemption  in 
today's  proposal  regulation  is  based  on 
the  amount  of  manure  that  would  be 
appropriately  applied  to  five  acres  of 
land,  since  five  acres  is  at  the  low  end 
of  the  amoimt  of  land  that  can  be 
profitably  farmed.  See,  e.g.,  "The  New 
Organic  Grower,"  Eliott  Coleman  (1995). 

"To  determine  the  maximum  amount 
of  manure  that  could  be  appropriately 
applied  to  five  acres  of  land,  an  average 
nutrient  requirement  per  acre  of 
cropland  and  pasture  land  was 
computed.  Based  on  typical  crops  and 
-  national  average  yields,  160  pounds  of 


nitrogen  and  14.8  pounds  of 
phosphorous  are  required  annually  per 
acre.  See  "Manure  Nutrient  Relative  to 
the  Capacity  of  Cropland  and 
Pastureland  to  Assimilate  Nutrients," 
Kellogg  et  al  (USDA.  July.  25,  2000).  The 
nutrient  content  of  manure  was  based 
on  USDA's  online  software.  Manure 
Master,  available  on  the  world  wide  web 
at  http://www2.ftw.nrcs.usda.gov/ 
ManureMaster/MM21  .html. 

The  nitrogen  content  of  manure  at  the 
time  of  land  application  ranges  frt>m 
1.82  pounds  per  ton  for  heifers  and 
dairy  calves  to  18.46  pounds  per  ton  for 
hens  and  pullets.  Using  the  low  end  rate 
of  1.82  pounds  of  nitrogen  per  ton,  87.4 
tons  of  manure  would  be  needed  for  a 
typical  acre  or  439  tons  of  manure  for 
five  acres  in  order  to  achieve  the  160 
pounds  per  acre  rate.  Using  the  high  end 
rate  of  18.46  poimds  of  nitrogen  per  ton, 
8.66  tons  of  maniue  would  be  needed 
for  a  typical  acre  or  43.3  tons  of  manure 
for  five  acres  in  order  to  achieve  the  160 
pounds  per  acre  rate.  Thus,  the  quantity 
of  manure  needed  to  meet  the  nitrogen 
requirements  of  a  five  acre  plot  would 
range  from  43.3  tons  to  439  tons, 
depending  on  the  animal  type. 

"The  phosphate  content  of^manure  at 
the  time  of  land  application  ranges  from 
1.10  pounds  per  ton  for  heifers  and 
dairy  calves  to  11.23  poimds  per  ton  for 
turkeys  for  breeding.  Using  the  high  end 
11.23  pound  per  ton  rate  for 
phosphorous,  only  about  1.3  tons  would 
be  needed  for  an  average  acre,  or  6.5 
tons  for  five  acres  in  order  to  meet  the 
14.8  pounds  of  phosphorous  required 
annually  for  a  typical  acre  of  crops. 
Using  the  low  end  1.1  poimd  per  ton 
rate  for  phosphorous,  about  13.2  tons 
would  be  needed  for  an  average  acre,  or 
66  tons  for  five  acres.  Using  the 
phosphate  content  for  broilers  of  6.61 
pounds  per  ton  is  more  typical  of  the 
phosphate  content  of  manure  and  would 
result  in  2.23  tons  per  acre  being  needed 
for  an  average  acre,  or  11.2  tons  for  five 
acres. 

Clearly,  exempting  the  high  end 
amount  of  manure  based  on  nitrogen 
content  could  lead  to  excess  application 
of  phosphorous.  Regulating  based  on  the 
most  restrictive  phosphate  requirement 
could  lead  to  manure  not  being 
available  for  personal  use. 

The  exemption  is  only  an  exemption 
from  the  requirement  that  the  CAFO 
obtain  a  certification.  The  recipient 
would  remain  subject  to  any 
requirements  of  State  or  federal  law  to 
prevent  discharge  of  pollution  to  waters 
of  the  U.S. 

EPA  is  proposing  to  set  the  threshold 
at  12  tons  per  recipient  per  year.  This 
is  rounding  the  amount  based  on  typical 
phosphate  content.  It  also  allows  one 


one-ton  pick  up  load  per  month,  which 
is  consistent  with  one  of  the  alternative 
approaches  EPA  considered.  Recipients 
that  receive  more  than  12  tons  would 
have  to  certify  that  it  will  be  properly 
managed.  EPA  is  interested  in 
comments  on  alternative  thresholds  for 
exempting  small  quantity  transfers  by 
the  CAFO  frt)m  the  requirement  that 
CAFOs  receive  certifications  from  the 
recipients. 

For  CAFO  owners  or  operators  who 
transfer  CAFO-generated  manure  and 
wastewater  to  manure  haulers  who  do 
not  land  apply  the  waste,  EPA  is 
proposing  that  the  CAFO  owner  or 
operator  must:  (1)  obtain  the  name  and 
address  of  the  recipients,  if  known;  (2) 
provide  the  manure  hauler  with  an 
analysis  of  the  nutrient  content  of  the 
manure,  to  be  provided  to  the 
recipients;  and  (3)  provide  the  manure 
hauler  with  a  brochure  to  be  given  to  the 
recipients  describing  the  recipient's 
responsibility  to  properly  manage  the 
land  application  of  the  manure  to 
prevent  discharge  of  pollutants  to 
waters  of  the  U.S.  The  certification  form 
would  include  the  statement, 

"I  understand  that  the  information  is  being 
collected  on  behalf  of  the  U.S. 
Environmental  Protection  Agency  or  State 
and  that  there  are  penalties  for  falsely 
certifying.  The  permittee  is  not  liable  if  the 
recipient  violates  its  certification." 

Concern  has  been  expressed  that 
many  potential  recipients  of  CAFO 
manure  will  choose  to  forego  CAFO 
manure,  and  buy  commercial  fertilizers 
instead,  in  order  to  avoid  signing  such 
a  certification  and  being  brought  under 
EPA  regulation.  The  result  could  be  that 
CAFO  owners  and  operators  might  be 
unable  to  find  a  market  for  proper 
disposal,  thereby  turning  the  manure 
into  a  waste  rather  than  a  valuable 
commodity.  EPA  requests  comment  on 
this  concern. 

This  alternative  is  potentially 
protective  of  the  environment  because 
non-CAFO  land  appliers  would  be  liable 
for  being  designated  as  a  point  soiuce  in 
the  event  that  there  is  a  discharge  from 
improper  land  application.  EPA's 
proposed  requirements  for  what 
constitutes  proper  agricultural  practices, 
described  in  VII.D.2  abover.  would 
ensure  that  CAFO-generated  manure  is 
properly  managed. 

No  Certification  Option.  Ujhthe  second 
alternative  proposal  for  ensuring  proper 
management  of  manure  that  is 
transferred  off-site.  EPA  is  not 
proposing  to  require  CAFO  owners  or 
operators  to  obtain  the  certification 
described  above.  Rather,  CAFO  owners 
or  operators  would  be  required  to 
maintain  records  of  transfer,  described 
in  the  following  section. 
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Concern  has  been  expressed  that 
many  potential  recipients  of  CAFO 
manure  will  choose  to  forego  CAFO 
maniu«,  and  buy  commercial  fertilizers 
instead,  in  order  to  avoid  signing  such 
a  certification  and  being  brought  imder 
EPA  regulation.  The  result  could  be  that 
CAFO  owners  and  operators  might  be 
imable  to  find  a  market  for  proper 
disposal,  thereby  turning  the  manure 
into  a  waste  rather  than  a  valuable 
commodity. 

This  alternative  is  potentially 
protective  of  the  environment  because 
non-CAFO  land  appliers  would  be  liable 
for  being  designated  as  a  point  source  in 
the  event  that  there  is  a  discharge  bom 
improper  land  application.  EPA's 
proposed  requirements  for  what 
constitutes  proper  agricultural  practices, 
described  in  Vn.D.2  above,  would 
ensure  that  CAFO-generated  manure  is 
properly  managed. 

Records  of  Transfer  of  Manure  Off- 
site.  In  both  alternative  proposals  for 
whether  or  not  to  require  CAFO  owners 
or  operators  to  obtain  certifications  from 
off-site  recipients,  EPA  is  proposing  to 
require  CAFO  operators  to  maintain 
records  of  the  off-site  transfer  of  the 
CAFO-generated  manure  and 
wastewater,  e.g.,  when  manure  is  sold  or 
given  away  for  land  application  on  land 
not  under  their  operational  control,  to 
ensure  the  environmentally  acceptable 
use  of  the  CAFO-generated  maniu-e.  See 
§  122.23(i)(5).  When  CAFO-generated 
manure  is  sold  or  given  away  to  be  used 
for  land  application,  the  specific 
manner  of  land  application  does  not 
need  to  be  addressed  in  the  CAFO's 
PNP.  However,  to  help  ensure  the 
enviroimientally  acceptable  use  of  the 
CAFO-generated  manure,  the  CAFO 
operator  would  be  required  to  do  the 
following:  See  §  122.23(j)(4)  and  (5). 

•  Maintain  records  showing  the 
amount  of  manure  and/or  wastewater 
that  leaves  the  operation; 

•  Record  the  name  and  address  of  the 
recipient(s),  including  the  intended 
recipient(s)  of  manure  and/or 
wastewater  transferred  to  contract 
haulers,  if  known; 

•  Provide  the  recipient(s)  with 
representative  information  on  the 
nutrient  content  of  the  manure  to  be 
used  in  determining  the  appropriate 
land  application  rates;  and 

•  Provide  the  recipient  with 
information  provided  by  the  permit 
authority  of  his/her  responsibility  to 
properly  manage  the  land  application  of 
the  manure  to  prevent  discharge  of 
pollutants  to  waters  of  the  U.S. 

•  [Under  one  co-proposed  option, 
obtain  and  retain  on-site  a  certification 
from  each  recipient  of  the  CAFO- 
generated  manure  and  wastewater  that 


they  will  do  one  of  the  following:  (a) 
land  apply  in  accordance  proper 
agricultural  practices  as  defined  in 
today's  proposal;  (b)  obtain  an  NPDES 
permit  for  discharges  resulting  from 
non-agricultural  spreading;  (c)  or  utilize 
it  for  other  than  land  application 
purposes.] 

EPA  proposes  to  require  these  records 
to  be  retained  on-site  at  the  CAFO,  and 
to  be  submitted  to  the  permit  authority 
upon  request. 

5.  What  are  the  Special  Conditions  and 
Standard  Conditions  in  an  NPDES 
Permit? 

Standard  conditions  in  an  NPDES 
permit  list  pre-established  conditions 
that  apply  to  all  NPDES  permits,  as 
specified  in  40  CFR  122.41. 

The  special  conditions  in  an  NPDES 
permit  are  used  primarily  to  supplement 
effluent  limitations  and  ensure 
compliance  with  the  CWA.  EPA  is 
proposing  at  40  CFR  122.23(i)  to  (k)  to 
require  permit  authorities  to  develop 
special  conditions  that:  (a)  specify  how 
the  permittee  is  to  calculate  the 
allowable  manure  application  rate;  (b) 
specify  timing  restrictions,  if  necessary, 
on  land  application  of  manure  and 
wastewater  to  frozen,  snow  covered  or 
satiu-ated  ground;  (c)  establish 
requirements  for  facility  closure;  (d) 
specifying  conditions  for  groundwater 
with  a  direct  hydrological  connection  to 
surface  water;  (e)  require  certification 
for  off-site  transfer  of  manure  and 
wastewater  (co-proposed  with  omitting 
this  requirement).  Finally,  EPA  is 
soliciting  comment  on  whether  a  special 
condition  should  be  included  regarding 
erosion  control. 

a.  Determining  Allowable  Manure 
Application  Rate.  EPA  is  proposing  that 
the  permit  authority  be  required  to 
include  a  term  in  the  NPDES  permit  that 
establishes  the  method  to  be  used  for 
determining  the  allowable  manure 
application  rate  for  applying  manure  to 
land  imder  the  control  of  the  CAFO 
operator.  See  proposed  §  122.23(j)(l). 

As  described  in  detail  in  section  VIII, 
three  methods  are  available  which  may 
be  used  to  determine  the  allowable 
maniu«  application  rate  for  a  CAFO. 
These  three  methods  are:  (1)  the 
Phosphorus  Index;  (2)  the  Soil 
Phosphorus  Threshold  Level;  and  (3) 
the  Soil  Test  Phosphorus  Level. 

EPA  is  proposing  to  adopt  these  three 
methods  from  USDA  Natural  Resource 
Conservation  Service's  (NRCS)  nutrient 
management  standard  (Standard  590). 
State  Departments  of  Agriculture  are 
developing  State  nutrient  standards 
which  incorporate  one  of  these  three 
methods.  EPA  is  proposing  to  require 
that  each  authorized  permit  authority 


adopt  one  or  more  of  these  three 
methods  as  part  of  the  State  NPDES 
program,  in  consultation  with  the  State 
Conservationist.  The  permit  would 
require  the  permittee  to  develop  the 
appropriate  land  application  rates  in  the 
site-specific  PNP  based  upon  the  State's 
adopted  method.  EPA  solicits  comment 
on  whether  the  special  conditions  in  an 
NPDES  permit  should  require  permit 
authorities  to  adopt  the  USDA  Natural 
Resource  Conservation  Service's  (NRCS) 
Nutrient  Management  Standard 
(Standard  590)  in  its  entirety  rather  than 
just  the  portion  that  applies  to 
determining  the  allowable  manure 
application  rate. 

D.  Would  Timing  Restrictions  on  Land 
Application  of  CAFO-generated  Manure 
be  Required?  EPA  is  proposing  to 
require  that  the  permit  writer  include  in 
the  CAFO's  NPDES  permit  regionally 
appropriate  prohibitions  or  restrictions 
on  the  timing  and  methods  of  land 
application  of  manure  where  necessary. 
See  proposed  §  122.23(i)(3).  The  permit 
writer  would  develop  the  restrictions 
based  on  a  consideration  of  local  crop 
needs,  climate,  soil  types,  slope  and 
other  factors. 

The  permit  would  prohibit  practices 
that  would  not  serve  an  agricultural 
purpose  and  would  have  the  potential  to 
result  in  pollutant  discharges  to  waters 
of  the  United  States.  A  practice  would 
be  considered  not  to  be  agricultural  if 
significant  quantities  of  the  nutrients  in 
the  manure  would  be  imavailable  to 
crops  because  they  would  leach,  run  off 
or  be  lost  due  to  erosion  before  they  can 
be  taken  up  by  plants. 

EPA  considered  establishing  a 
national  prohibition  on  applying  CAFO- 
generated  manure  to  frozen,  snow 
covered  or  saturated  ground  in  today's 
proposed  effluent  guidelines.  Disposal 
of  manure  or  wastewater  to  frozen,  snow 
covered  or  saturated  ground  is  generally 
not  a  beneficial  use  for  agricultiiral 
purposes.  While  such  conditions  can 
occur  anywhere  in  the  United  States, 
pollutant  runoff  associated  with  such 
practice  is  a  site  specific  consideration 
and  is  dependent  on  a  number  of 
variables,  including  climate  and 
topographic  variability,  distance  to 
surface  water,  and  slope  of  the  land. 
Such  variability  makes  it  difficult  to 
develop  a  national  technology-based 
standard  that  is  consistently  reasonable, 
and  does  not  impose  imnecessary  cost 
on  CAFO  operators. 

While  EPA  believes  that  many  permit 
writers  will  find  a  prohibition  on 
applying  CAFO-generated  manure  to 
frozen,  snow  covered  or  saturated 
ground  to  be  reasonably  necessary  to 
achieve  the  effluent  limitations  and  to 
carry  out  the  purposes  and  intent  of  the 
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CWA,  EPA  is  aware  that  there  are  areas 
where  these  practices  might  be  allowed 
provided  they  are  restricted. 
Application  on  frozen  ground,  for 
example,  may  be  appropriate  in  some 
areas  provided  there  are  restrictions  on 
the  slope  of  the  ground  and  proximity 
to  surface  water.  Many  States  have 
already  developed  such  restrictions. 

While  the  proposed  regulations  would 
not  establish  a  national  technology- 
based  limitation  or  BMP,  EPA  is 
proposing  at  §  122.23(j){2)  that  permit 
writers  consider  the  need  for  these 
Umits.  Permit  authorities  would  be 
expected  to  develop  restrictions  on 
riming  and  method  of  application  that 
reflect  regional  considerations,  which 
restrict  applications  that  are  not  an 
appropriate  agricultural  practice  and 
have  the  potential  to  result  in  pollutant 
discharges  to  waters  of  the  United 
States.  It  is  likely  that  the  operators 
would  need  to  consider  means  of 
ensuring  adequate  storage  to  hold 
manure  and  wastewater  for  the  period 
which  manure  may  not  be  applied.  EPA 
estimates  that  storage  periods  might 
range  from  45  to  270  days,  depending 
on  die  region  and  the  proximity  to 
surface  water,  and  to  ground  water  with 
a  direct  hydrological  connection  to 
suihce  water.  Permit  authorities  are 
expected  to  work  with  State  agricidtural 
departments,  USDA's  Natural  Resource 
Conservation  Service,  the  EPA  Regional 
office,  and  other  local  interests  to 
determine  the  appropriate  standard,  and 
include  the  stemdard  consistently  in  all 
NPDES  permits  for  CAFOs. 

EPA's  estimate  that  storage  periods 
would  range  bom  45  days  to  270  days 
is  derived  using  published  freeze/fitjst 
data  from  the  National  Oceanic  and 
Atmospheric  Administration,  National 
Center  for  Disease  Control.  For  the 
purpose  of  estimating  storage 
requirements  to  prevent  application  to 
frozen  ground,  EPA  assumed  CAFOs 
could  only  apply  manure  between  the 
last  spring  frost  and  the  first  fall  frost, 
called  the  "freeze  free  period".  With  a 
90  percent  probability,  EPA  could  also 
use  a  28  degree  temperature  threshold  to 
determine  the  storage  time  required, 
rounded  to  the  nearest  45  day 
increment.  This  calcxilation  results  in  45 
days  of  storage  in  the  South;  225  days 
in  parts  of  the  Midwest  and  the  Mid- 
Atlantic;  and  as  high  as  270  days  storage 
in  the  Central  region. 

EPA  is  soliciting  comment  on 
alternate  approaches  of  prohibiting  land 
application  at  certain  times  or  using 
certain  methods.  For  example,  EPA 
might  develop  a  nationally  applicable 
prohibition  against  applying  manure  on 
frozen  land  that  is  greater  than  a  certain 
slope  such  as  15  percent.  EPA  is  also 


interested  in  whether  to  prohibit 
application  to  saturated  soils. 

c.  Closure.  EPA  is  proposing  to 
require  permit  authorities  to  require  the 
CAFO  operator  to  maintain  permit 
coverage  {e.g..  after  the  facility  ceases 
operation  as  a  CAFO  or  drops  below  the 
size  for  being  defined  as  a  CAFO)  until 
all  CAFO-generated  manure  and 
wastewater  is  properly  disposed  and, 
therefore,  the  facility  no  longer  has  the 
potential  to  discharge.  See  proposed 

§  122.23(i){3).  Specifically,  the  permit 
writer  would  need  to  impose  a  permit 
condition  requiring  the  owner  or 
operator  to  reapply  for  a  permit  unless 
and  until  the  owner  or  operator  can 
demonstrate  that  the  facility  has  no 
potential  to  discharge  wastes  generated 
by  the  CAFO.  This  requirement  would 
be  included  as  a  special  condition  in  the 
NPDES  permits. 

EPA  considered  several  options  for 
enstiring  that  manure  and  wastewater 
frtim  CAPOs  is  properly  disposed  after 
the  operation  terminates  or  ceases  being 
a  CAFO.  Section  VII.C.2.g  above 
discusses  the  options  in  detail.  In  this 
proposal,  EPA  is  also  proposing  to 
ensure  that  permits  explicitly  address 
closure  requirements.  While  EPA  is 
today  proposing  to  only  require  ongoing 
permit  coverage  of  the  former  CAFO, 
permit  authorities  are  encouraged  to 
consider  including  other  conditions 
such  as  those  discussed  in  Section 
VII.C.2.g  above. 

EPA  is  soliciting  comment  on  these 
proposed  provisions. 

d.  Discharge  to  Surface  Water  via  a 
Direct  Hydrological  Connection  with 
Ground  Water.  EPA  is  proposing 
reqiiirements  to  address  the  serious 
environmental  harms  caused  by 
discharges  from  CAFOs  to  siuface 
waters  via  direct  hydrologic  connection 
with  ground  water.  As  described  in 
section  V.B.2.a,  studies  in  Iowa,  the 
Carolinas,  and  the  Delmarva  Peninsula 
have  shown  that  CAFO  IdigUuns  do  leak, 
and  that  leaks  from  lagoons  contaminate 
ground  water  and  the  surface  water  to 
which  that  ground  water  is 
hydrologically  connected,  often 
severely.  EPA  believes  that  it  is 
reasonable  to  include  a  requirement  to 
ensure  that  discharges  to  surface  water 
via  a  direct  hydrologic  connection  with 
groimd  water  do  not  occur  from  CAFOs, 
either  by  requiring  the  permit  applicant 
to  implement  appropriate  controls  or  to 
provide  evidence  that  no  such 
coimection  exists  at  the  facility. 

Section  VII.C.2.J  of  today's  preamble 
discusses  the  legal  and  technical  basis 
for  the  proposed  ground  water  controls, 
and  provides  information  on  tools  and 
resources  available  to  permit  writers  to 
make  determinations  as  to  whether  the 


production  area  of  a  CAFO  may 
potentially  discharge  to  surface  waters 
via  direct  hydrologic  connection  with 
ground  water. 

EPA  requests  comment  on  the 
following  proposals. 

CAFOs  Subject  to  Effluent  Guideline 
Requirements  for  Ground  water.  EPA  is 
proposing  that,  for  all  CAFOs  that  are 
subject  to  an  effluent  guideline  that 
includes  requirements  for  zero 
discharge  from  the  production  area  to 
surface  water  via  direct  hydrologic 
connection  to  groimd  water  (all  beef  and 
dairy  operations,  as  well  as  new  swine, 
poultry  and  veal  operations),  the  permit 
would  require  the  appropriate  controls 
and  monitoring.  See  proposed  40  CFR 
412.33(a)(3),  412.35(a)(3)  and 
412.45(a)(3).  The  permittee  would  be 
able  to  avoid  the  requirements  by 
submitting  a  hydrologist's  report 
demonstrating,  to  the  satisfaction  of  the 
permit  authority,  that  the  ground  water 
beneath  the  production  area  is  not 
connected  to  surface  water  through  a 
direct  hydrologic  connection. 

EPA  is  also  requesting  comment  on 
other  options  for  determining  which 
CAFOs  must  implement  appropriate 
monitoring  and  controls  to  prevent 
discharges  from  the  production  area  to 
hydrologically  connected  groundwater. 
Chie  option  would  be  for  W?A  to  narrow 
the  rebuttable  presumption  to  areas  with 
topographical  characteristics  that 
indicate  the  presence  of  ground  water 
that  is  likely  to  have  a  direct  hydrologic 
connection  to  surface  water.  For 
example,  the  final  rule  could  specify 
that  only  CAFOs  located  in  certain 
areas,  such  as  an  area  with  certain  types 
of  lithologic  settings  (e.g.,  karst, 
fractured  bedrock,  or  gravel);  or  an  area 
defined  by  the  USGS  as  a  HLRl  or 
HLR9;  or  an  area  with  a  shallow  water 
table;  would  need  to  either  comply  with 
the  groundwater  monitoring 
requirements  and  appropriate  controls 
in  the  effluent  guideline  or  provide  a 
hydrologist's  statement  demonstrating 
that  there  is  no  direct  hydrologic 
connection  to  surface  waters.  Another 
option  would  be  to  require  States, 
through  a  public  process,  to  identify  the 
areas  of  the  State  in  which  there  is  the 
potential  for  such  discharges.  In  those 
areas,  CAFOs  subject  to  an  effluent 
guideline  that  includes  requirements  to 
prevent  discharges  to  surface  water  via 
hydrologically  connected  ground  water 
would  again  need  to  either  comply  with 
the  monitoring  requirements  and 
appropriate  controls  in  the  guideline  or 
provide  a  hydrologist's  statement 
demonstrating  that  there  is  no 
hydrologic  connection  to  surface  waters. 
Requirements  for  CAFOs  Not  Subject 
to  Effluent  Guidelines  Ground  Water 


Federal  Register /Vol.  66,  No.  9 /Friday.  January  12.  2001  /  Proposed  Rules 


3041 


Provisions.  Certain  facilities  are  not 
subject  to  today's  revised  effluent 
guideline  (412  Subpart  C  and  D)  that 
includes  requirements  to  prevent 
discharges  to  surface  water  via 
hydrologically  connected  ground  water. 
Such  CAFOs  include:  (1)  Facilities 
below  the  effluent  guideline 
applicability  threshold  that  are 
designated  as  CAFOs;  (2)  existing  swine, 
poultry  and  veal  operations;  and  (3) 
CAFOs  in  sectors  other  than  beef,  dairy, 
poultry,  swine  and  veal.  For  such 
CAFOs  not  subject  to  an  effluent 
guideline  that  includes  groimd  water 
requirements,  EPA  is  proposing  that  the 

Kjrmit  writer  must  assess  whether  the 
cility  is  in  an  area  with  topographical 
characteristics  that  indicate  the 
presence  of  ground  water  that  is  likely 
to  have  a  direct  hydrologic  connection 
to  surface  water.  For  instance,  if  the 
facility  is  in  an  area  with  topographical 
characteristics  that  indicate  the 
presence  of  ground  water  that  is  likely 
to  have  a  hydrologic  connection  to 
surface  water,  as  discussed  above,  the 
permit  writer  is  likely  to  determine  that 
there  is  the  potential  for  a  discharge  to 
surface  water  via  ground  water  with  a 
direct  hydrologic  connection. 

For  existing  swine,  poultry,  and  veal 
operations,  if  the  permit  writer 
determines  that  pollutants  may  be 
discharged  at  a  level  which  may  cause 
or  contribute  to  an  excursion  above  any 
State  water  quality  standard,  the  permit 
writer  would  be  required  to  decide  on 
a  case-by-case  basis  whether  effluent 
limitations  (technology-based  and  water 
quality-based,  as  necessary)  should  be 
established  to  address  potential 
discharges  to  surface  water  via 
hydrologically  connected  ground  water. 
EPA  is  proposing  that  a  permittee  for 
whom  the  permit  authority  has  made 
the  above  determinations  would  be 
required  to  comply  with  those 
conditions,  or  could  avoid  having  those 
conditions  imposed  by  providing  a 
hydrologist's  statement  that  the  facility 
does  not  have  a  direct  hydrologic 
connection  to  surface  water.  40  CFR 
122.23(j)(6)  and  (k)(5). 

For  CAFOs  not  subject  to  today's 
revised  effluent  guidelines,  if  the  permit 
writer  determines  that  there  is  likely  to 
be  a  discharge  from  the  CAFO  to  surface 
waters  via  a  direct  hydrologic 
connection,  the  permit  writer  must 
impose  technology-based  or  water 
quality-based,  or  both,  effluent 
limitations,  as  necessary.  Again,  EPA  is 
proposing  that  a  permittee  for  whom  the 
permit  authority  has  made  the  above 
determinations  would  be  required  to 
comply  with  those  conditions,  or  could 
avoid  having  those  conditions  imposed 
by  providing  a  hydrologist's  statement 


that  the  facility  does  not  have  a  direct 
hydrologic  connection  to  surface  water. 
40  CFR  122.23(j)(6)  and  (k)(5). 

EPA  is  soliciting  conunents  on  the 
alternative  provisions  discussed  here. 
EPA  is  also  requesting  comment  on  the 
proposal  to  place  the  burden  on  the 
permittee  to  establish  to  the  satisfaction 
of  the  permitting  authority  that  the 
ground  water  beneath  the  production 
area  is  not  connected  to  surface  waters 
throu^  a  direct  hydrologic  connection, 
e.  Certification  for  Off-site  Recipients 
of  CAFO  Manure.  EPA  is  co-proposing 
either  to  include  the  following 
requirement  or  to  omit  it.  In  the 
inclusionary  proposal,  EPA  would 
require  permit  writers  to  include  a 
special  condition  in  each  permit  that 
requires  CAFO  owners  or  operators  to 
transfer  manure  off-site  only  to 
recipients  who  can  certify  that  they  will 
either:  (1)  Land  apply  manure  according 
to  proper  agricultural  practices,  as 
defined  for  off-site  land  appliers  in 
today's  proposed  rule;  (2)  obtain  an 
NPDES  permit  for  potential  discharges; 
or  (3)  use  the  manure  for  purposes  other 
than  land  application.  EPA  proposes  to 
define  the  term  "proper  agriculture 
practice"  to  mean  that  the  recipient 
shall  determine  the  nutrient  needs  of  its 
crops  based  on  realistic  crop  yields  for 
its  area,  sample  its  soil  at  least  once 
every  three  years  to  determine  existing 
nutrient  content,  and  not  apply  the 
manure  in  quantities  that  exceed  the 
land  application  rates  calculated  using 
either  the  Phosphorus  Index, 
Phosphorus  Threshold,  or  Soil  Test 
Phosphorus  method  as  specified  in  40 
CFR412.13(b)(l)(iv). 

EPA  is  also  proposing  to  allow  States 
to  waive  this  requirement  if  the 
recipient  is  complying  with  the 
requirements  of  a  State  program  that  are 
equivalent  to  proposed  40  CFR 
412.13(b). 

f.  Erosion  Control.  EPA  is  not 
proposing  to  specify  erosion  controls  as 
a  necessary  element  of  the  PNP,  but 
permit  writers  should  consider  whether 
to  add  special  conditions  on  a  case-by- 
case  basis  as  appropriate. 

As  described  in  previous  sections, 
EPA  recognizes  that  sediment  eroding 
from  cropland  can  have  a  significant 
negative  impact  on  surface  waters. 
While  EPA  realizes  that  it  is  not 
possible  to  completely  prevent  all 
erosion,  erosion  can  be  reduced  to 
tolerable  rates.  In  general  terms, 
tolerable  soil  loss  is  the  maximum  rate 
of  soil  erosion  that  will  permit 
indefinite  maintenance  of  soil 
productivity,  i.e.,  erosion  less  than  or 
equal  to  the  rate  of  soil  development. 
The  USDA-NRCS  uses  five  levels  of 
erosion  tolerance  ("T")  based  on  factors 


such  as  soil  depth  and  texture,  parent 
material,  productivity,  and  previous 
erosion  rates.  These  T  levels  are 
equivalent  to  annual  losses  of  about  1- 
5  tons/acre/year  (2-11  mt/ha/year),  with 
minimum  rates  for  shallow  soils  with 
unfavorable  subsoils  and  maximum 
rates  for  deep,  well-drained  productive 
soils  (from  Ag  Management  Measures). 

Options  for  controlling  erosion  are:  (1) 
Implementation  of  one  of  the  three 
NRCS  Conservation  Practices  Standards 
for  Residue  Management:  No-Till  and 
Strip  Till  (329A),  Mulch  TiD  (329B),  or 
Ridge  Till  (329C)  in  the  state  Field 
Office  Technical  Guide;  (2)  requiring  a 
minimum  30  percent  residue  cover,  (3) 
achieving  soil  loss  tolerance  or  "T";  or 
(4)  following  the  Erosion  and  Sediment 
Control  Management  Measure  as  found 
in  EPA's  draft  National  Management 
Measures  to  Control  Nonpoint  Source 
Pollution  from  Agriculture  which  is 
substantially  the  same  as  EPA's  1993 
Guidance  Specifying  Management 
Measure  for  Sources  of  Nonpoint 
Pollution  in  Coastal  Waters. 

EPA  is  requesting  public  comment  on 
the  suitability  of  requiring  erosion 
control  as  a  special  condition  of  an 
NPDES  permit  to  protect  water  quality 
from  sediment  eroding  from  fields 
where  CAFO  manure  is  applied  to 
crops.  If  erosion  control  is  desirable. 
EPA  is  soliciting  comment  as  to  which 
method  would  be  the  most  cost- 
efficient. 

g.  Design  Standards  for  Chronic 
Rainfall.  In  this  section,  EPA  is 
soliciting  comments  on  whether 
additional  regulatory  language  is  needed 
to  clarify  when  a  discharge  is 
considered  to  be  caused  by  "chronic 
rainfall."  EPA  also  solicits  comment  on 
whether  design  standards  to  prevent 
discharges  due  to  chronic  rainfall 
should  be  specified  in  the  effluent 
limitations  or  as  a  special  condition  in 
the  NPDES  permit. 

CAFOs  in  the  beef  and  dairy  sub- 
category (412-subpart  C]  are  prohibited 
from  discharging  except  during  a  "25- 
year,  24-hour  rainfall  event  or  chronic 
rainfall"  and  then  only  if  they  meet  the 
criteria  in  §  412.13(a)(2).  Section 
412.13(a)(2)(i)  allows  a  discharge  caused 
by  such  rainfall  events  only  if  "(i)  The 
production  area  is  designed  and 
constructed  to  contain  all  process 
wastewaters  including  the  runoff  from  a 
25-year,  24-hour  rainfall  event;  and  (ii) 
the  production  area  is  operated  in 
accordance  with  the  requirements  of 
§412.37(a)." 

The  term  "25-year,  24-hour  rainfall 
event"  is  clearly  defined  in  40  CFR 
412.01(b).  In  addition,  proposed 
§412.37(c)(l)(iv)  would  require  all 
surface  impoundments  to  have  a  depth 
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marker  which  indicates  the  design 
volume  and  clearly  indicates  the 
minimum  fireeboard  necessary  to  allow 
for  the  25-year,  24-hour  rainfall  event.  A 
discharge  may  be  caused  by  a  25-year, 
24-hour  storm  when  it  occius  despite 
the  fact  that  the  CAFO  operator 
maintained  adequate  freeboard. 

The  term  "chronic  rainfall"  has  not 
been  specifically  defined.  Generally,  a 
chronic  rainfall  event  is  one  that  lasts 
longer  than  24  hours  and  causes  a 
discharge  from  a  system  that  has  been 
designed,  constructed,  maintained  and 
operated  to  contain  all  process 
wastewaters  plus  the  runoff  from  a  25- 
year,  24-hour  rainfall  event.  Persistent 
rainfall  over  a  period  longer  than  24 
hours  may  overwhelm  a  system 
designed  for  the  25-year,  24-hour 
rainfall  event  even  though  such 
persistent  rainfalls  may  be  expected  to 
occur  more  frequently  than  every  25 
years. 

In  order  for  a  discharge  to  be 
"caused"  by  chronic  rainfall,  it  would 
need  to  be  contemporaneous  with  the 
rainfall.  The  discharge  could  not 
continue  after  the  event  any  longer  than 
is  necessary.  For  example,  once  a 
flooded  lagoon  has  been  drawn  down  to 
the  level  necessary  to  protect  the 
integrity  of  the  lagoon  (which  in  no  case 
should  be  below  die  level  of  the 
freeboard  necessary  for  a  25/24-hour 
storm),  the  discharge  should  cease.  If 
the  lagoon  could  not  then  accept 
additional  waste  from  the  CAFO,  no 
animals  that  would  contribute  waste  to 
the  lagoon  should  be  brought  to  the 
facility  until  additional  capacity  can  be 
generated  by  properly  land  applying  the 
waste  or  shipping  the  waste  off-site. 

A  discharge  also  would  not  be 
considered  to  be  "caused"  by  the 
chronic  storm  if  the  operator  should 
have  foreseen  the  event  in  time  to 
properly  land  apply  the  waste  and 
thereby  have  avoided  an  overflow  or  the 
need  to  apply  wastes  to  saturated 
groimds.  Similarly,  a  discharge  is  not 
considered  to  be  caused  by  the  chronic 
storm  if  the  operator  should  have 
foreseen  the  event  and  maintained 
adequate  facilities  for  managing  the 
waste.  Although  (in  the  absence  of  more 
specific  regidatory  requirements) 
operators  would  be  responsible  for 
foreseeing  and  planning  for  chronic 
rainfall  events,  they  would  be  liable  for 
discharges  during  chronic  events  only 
where  they  were  not  reasonable  in  their 
decision  regarding  what  would  be 
adequate  capaci^. 

An  approach  that  woidd  provide  more 
certainty  to  the  operator  but  place  a 
greater  burden  on  permitting  authorities 
would  be  for  EPA  to  require  permit 
authorities  to  specify  regionally-specific 


minimum  bee  board  requirements 
necessary  to  contain  runoff  from 
foreseeable  chronic  events.  For  example, 
it  may  be  known  that,  in  a  given  area, 
the  free  board  necessary  to  contain  the 
runoff  fi^m  a  25-year,  24-hour  storm 
will  not  be  sufficient  to  contain  the  run 
off  that  typically  accumulates  during  the 
region's  rainy  season,  especially  when  it 
would  not  be  appropriate  to  draw  down 
the  lagoon  by  land  applying  wastes 
during  that  time.  In  that  case,  it  may  be 
necessary  for  the  permit  writer  to 
specify  a  greater  freeboard  requirement 
that  would  apply  to  the  CAFO  at  the 
beginning  of  that  season.  For  example, 
Nebraska  requires  CAFOs  to  be  able  to 
capture  the  average  rainfall  for  the  three 
summer  months.  EPA  notes  that  such 
additional  permit  conditions  are  already 
required  where  they  are  necessary  to 
eliminate  potential  discharges  that 
would  cause  or  contribute  to  violations 
of  state  water  quality  standards. 

Another  approach  would  be  to  require 
the  operator  to  notify  the  permitting 
authority  as  soon  as  it  knows  that  a 
discharge  will  occur  or  is  occiuring  and 
to  come  to  an  agreement  on  how  long 
the  discharge  will  occiu.  This  approach 
has  several  disadvantages.  Because 
many  facilities  located  in  the  same  area 
may  be  experiencing  the  same  problem, 
permitting  authorities  may  not  have  the 
resources  to  address  several 
simultaneous  requests.  It  is  not  clear 
how  a  disagreement  between  the 
operator  and  permit  authority  would  be 
resolved.  Perhaps  most  importanUy,  this 
approach  also  does  not  address  the  need 
to  foresee  and  prepare  for  such  events 
in  advance  of  the  event. 

EPA  solicits  comment  on  all  of  these 
approaches  for  clarifying  when  a 
discharge  is  considered  to  be  caused  by 
"chronic  rainfall,"  and  whether 
technology  guidelines  are  necessary  in 
either  section  412  or  122  to  address 
discharges  due  to  chronic  rainfall. 

F.  What  Type  ofNPDES  Permit  is 
Appropriate  for  CAFOs? 

NPDES  permit  authorities  can 
exercise  one  of  two  NPDES  permitting 
options  for  CAFOs:  general  permits  or 
individual  permits.  A  general  NPDES 
permit  is  written  to  cover  a  category  of 
point  sources  with  similar 
characteristics  for  a  defined  geographic 
area. 

1.  What  Changes  Are  Being  Made  to  the 
General  Permit  and  NO!  Provisions? 

The  majority  of  CAFOs  may 
appropriately  be  covered  imder  an 
NPDES  general  permit  because  CAFOs 
generally  involve  similar  types  of 
operations,  require  the  same  kinds  of 
effluent  limitations  and  permit 


conditions,  and  discharge  the  same 
types  of  pollutants.  In  the  past,  about  70 
percent  of  permitted  CAFOs  have  been 
permitted  under  an  NPDES  general 
permit,  and  EPA  expects  this  trend  to 
continue.  General  permits  offer  a  cost- 
effective  approach  for  NPDES  permit 
authorities  because  they  can  cover  a 
large  niunber  of  facilities  under  a  single 
permit.  The  geographic  scope  of  a 
general  permit  is  flexible  and  can 
correspond  to  political  or  other 
boimdaries,  such  as  watersheds.  At  the 
same  time,  the  general  permit  can  also 
provide  the  flexibility  for  the  permittee 
to  develop  and  implement  pollution 
control  measures  that  are  tailored  to  the 
site-specific  circiunstances  of  the 
permittee.  The  public  has  an 
opportunity  for  input  diuing  key  steps 
in  the  permit  development  and 
implementation  process. 

EPA  is  proposing  to  clarify  that 
CAFOs  may  obtain  permit  coverage 
under  a  general  permit.  See  proposed 
§  122.28(a)(2)(iii).  Although  section 
122.28  currenUy  authorizes  CAFOs  to  be 
regulated  using  a  general  permit,  some 
stakeholders  have  questioned  whether 
CAFOs  fall  within  the  current  language 
of  that  section.  Today's  proposal  would 
clarify  that  permit  writers  may  use  a 
general  permit  to  regidate  a  category  of 
CAFOs  that  are  appropriately  regiUated 
under  the  terms  of  the  general  permit. 

A  complete  and  timely  NOI  indicates 
the  operator's  intent  to  abide  by  all  the 
conditions  of  the  permit,  and  the  NOI 
fulfills  the  requirements  for  an  NPDES 
permit  application.  The  contents  of  the 
NOI  are  specified  in  the  general  permit. 

The  current  regulation  requires  NOIs 
to  include  legal  name  and  address  of  the 
owner  and  operator;  facility  name  and 
address;  type  of  facility  or  discharges; 
and  the  receiving  stream(s).  EPA  is 
proposing  to  amend  §  122.28(b)(2)(ii)  to 
require,  in  addition: 

•  Type  and  number  of  animals  at  the 
CAFO 

•  Physical  location,  including 
latitude  and  longitude  of  the  production 
area 

•  Acreage  available  for  agricultural 
use  of  manure  and  wastewater; 

•  Estimated  amount  of  manure  and 
wastewater  to  be  transferred  off-site 

•  Name  and  address  of  any  other 
entity  with  substantial  operational 
control  of  facilify 

•  If  a  new  faculty,  provide  a  copy  of 
die  draft  PNP 

•  If  an  existing  facility,  the  status  of 
the  development  of  the  PNP 

•  If  an  area  is  determined  to  have 
vulnerable  groimd  water  (karst,  sandy 
soil,  shallow  water  table,  or  in  a 
hydrological  landscape  region  1  (HLRl), 
submit  a  hydrologist's  statement  that  the 
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groimd  water  under  the  production  area 
of  the  facility  is  not  hydrologically 
connected  to  siu*face  water,  if  the 
applicant  asserts  as  such 

•  Provide  a  topographic  map  as 
described  in  40  CFR  122.21(f)(7), 
showing  any  ground  water  aquifers  and 
depth  to  ground  water  that  may  be 
hydrologically  connected  to  surface 
water 

§  122.21(f)  requires  the  applicant  to 
submit  a  topographic  map  extending 
one  mile  beyond  the  facility's  boundary 
that  shows  potential  discharge  points 
and  siuface  water  bodies  in  the  area. 
EPA  is  proposing  to  include  a 
requirement  that  the  operator  also 
identify  on  the  topographic  map  any 
groimd  water  aquifers  that  may  be 
hydrologically  connected  to  surface 
water,  as  well  as  the  depth  to  ground 
water. 

EPA  is  proposing  to  require  permit 
authorities  to  make  the  NOI  and  the 
notification  of  PNP  development  or 
amendment  available  to  the  public  and 
other  interested  parties  in  a  timely 
manner,  updated  on  a  quarterly  basis. 
See  proposed  §  122.23(j)(2).  EPA 
encouirages  States  to  develop  and  use 
Internet-based  sites  as  a  supplemental 
means  to  provide  ready  public  access  to 
CAFO  NPDES  general  permits,  facilify 
NOIs,  and  other  information. 

EPA  will  explore  ways  to  adapt  the 
Permit  Compliance  System,  EPA's 
national  wastewater  database,  so  that 
permit  authorities  may  use  it  to  track 
CAFO  compliance  information.  This 
information  might  include:  NPDES 
permit  nimiber;  facilify  name;  facilify 
location;  latitude  and  longitude  of  the 
production  of  area;  animal  type(s); 
number  of  animals;  the  name  and 
address  of  the  contract  holder  (for 
contract  operations);  PNP  date  of 
adoption  or,  where  a  PNP  has  not  yet 
been  developed,  the  schedule  for 
developing  and  implementing  the  PNP, 
including  interim  milestones. 

EPA  is  proposing  to  clarify  that 
CAFOs  may  obtain  permit  coverage 
under  a  general  permit.  See  proposed 
§  122.28(a)(2)(iu),  which  would 
expressly  add  "concentrated  animal 
feeding  operations"  to  the  list  of  sources 
that  are  eligible  for  general  permits.  In 
fact,  CAFOs  are  already  eligible  for 
general  permits  under  the  existing 
regulations  at  §  122.28(a)(2),  both 


because  they  are  storm  water  point 
sources  (see  subsection  (a)(2)(i))  and 
because  they  are  a  category  of  point 
sources  that  involve  the  same  or 
substantiaUy  similar  types  of  operations, 
may  be  more  appropriately  controlled 
under  a  general  permit  than  under 
individual  permits,  and  otherwise  meet   , 
the  criteria  of  subsection  (a)(2)(ii).  Some 
stakeholders,  however,  have  questioned 
whether  CAFOs  meet  these  existing 
criteria  for  general  permit  eligibility. 
Therefore,  to  remove  any  such  questions 
among  stakeholders,  EPA  is  proposing 
to  expressly  add  CAFOs  to  the  list  of 
sources  that  are  eligible  for  general 
permits.  In  sum,  this  proposed  change 
would  be  for  purposes  of  clarify  only;  it 
would  effect  no  substantive  change  to 
the  regidations. 

2.  Which  CAFOs  May  Be  Subject  to 
Individual  Permits? 

Although  EPA  is  not  proposing  to 
require  NPDES  individual  permits  in 
particular  circumstances,  the  Agency  is 
proposing  additional  criteria  for  when 
general  permits  may  be  inappropriate 
for  CAFOs.  See  proposed 
§  122.28(b)(3)(i)(G).  Under  die  existing 
regiUation,  the  public  may  petition  the 
permit  authority  when  it  beUeves  that, 
based  on  the  criteria  in  section 
122.28(b)(3)(i),  that  coverage  under  a 
general  permit  is  inappropriate.  Finally, 
EPA  is  proposing  to  require  the  permit 
authority  to  conduct  a  public  process  for 
determining  which  criteria,  if  any, 
would  require  a  CAFO  owner  or 
operator  to  apply  for  an  individual 
permit.  See  proposed 
§  122.28{b)(3)(i)(G).  Permit  authorities 
would  be  required  to  conduct  this 
public  process  and  set  forth  its  policy 
prior  to  issuing  any  general  permit  for 
CAFOs.  Permit  authorities  would  have 
flexibilify  as  to  how  to  conduct  this 
public  process. 

Besides  requiring  a  public  process  to 
develop  criteria  for  requiring  individual 
permits,  the  proposed  regulation  would 
also  add  the  following  CAFO-specific 
criteria  for  when  the  Director  may 
require  an  individual  permit:  (1)  CAFOs 
located  in  an  environmentally  or 
ecologically  sensitive  area;  (2)  CAFOs 
with  a  history  of  operational  or 
compliance  problems;  (3)  CAFOs  that 
are  exceptionally  large  operations  as 
determined  by  the  permit  authorify;  and 


(4)  significandy  expanding  CAFOs.  See 
proposed  §  122.28(b)(3)(i)(G)(i)-(iv). 
Any  interested  member  of  the  public 
may  petition  the  Director  to  require  an 
incUvidual  permit  for  a  facilify  covered 
by  a  general  permit.  Section 
122.28(b)(3). 

EPA  believes  these  criteria  on  the 
availabilify  of  general  permits  for 
CAFOs  are  desirable  because  of  keen 
public  interest  in  participating  in  the 
process  of  issuing  permits  to  CAFOs. 
The  public  may  participate  in  notice 
and  comment  during  the  development 
of  general  permits,  but  once  issued, 
public  participation  regarding  facilities 
submitting  notices  of  intent  is  limited. 
On  the  other  hand,  the  public  does  have 
access  to  notice  and  comment 
participation  with  regard  to  individual 
permits. 

EPA  considered  requiring  all  CAFOs, 
or  all  new  CAFOs,  to  obtain  an 
individual  permit,  but  considered  this 
potentially  burdensome  to  permit 
authorities.  Using  general  permits  to 
cover  classes  of  facilities  by  type  of 
operation,  by  jurisdiction,  or  by 
geographic  boundary  such  as  a 
watershed,  offers  positive 
environmental  as  well  as  administrative 
benefits. 

EPA  also  considered  identifying  a 
threshold  to  establish  when 
exceptionally  large  facilities  would  be 
required  to  apply  for  an  individual 
permit,  such  as  5,000  AU  or  10,000  AU. 
or  by  defining  such  a  threshold  as  the 
largest  ten  percent  or  25  percent  of 
CAFOs  within  each  sector.  EPA  did  not 
propose  this  approach  because,  as 
shown  in  table  7-9,  it  was  difficidt  to 
establish  a  consistent  basis  across 
sectors  for  making  this  determination. 
While  EPA's  cost  models  assume  that 
30%  of  operations  might  obtain 
individual  permits,  and  thus  such 
thresholds  are  taken  into  account  in  the 
cost  analyses  for  this  proposed 
regulation,  EPA  did  not  believe 
particular  thresholds  would  be 
appropriate  across  all  sectors  or  all 
states.  EPA  is  interested  in  comments  on 
whether  it  should  establish  a  size 
threshold  above  which  individual 
permits  would  be  required, 
recommendations  of  what  the  threshold 
should  be,  and  data  to  support  such 
recommendations. 


Table  7-9.  Potential  Definition  of  "Exceptionally  Large"  Facilities 


Anhmal  sector 


5,000  AU 


Head 
equivalent 


10,000  AU 


Head 
equivalent 


Top  10%  (Est.) 


Head 


AU 


Top  25%  (Est.) 


Head 


AU 


Beef/Heiler 


5,000 


10,000 


11.000 


11,000 


3,500 


3.500 
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Table  7-9.  PoTE^mAL  Definition  of  "Exceptionally  Large"  Facilities— Continued 


Animal  sector 


5,000  AU 


Head 
equivalent 


10.000  AU 


Head 
equivalent 


Top  10%  (Est.) 


Head 


AU 


Top  25%  (Est.) 


Head 


AU 


CMry  . 
Veal  ... 

9MnQ 


Layer  ■. 
Turkey 


3,500 

5,000 

12,500 

500,000 

500,000 

275,000 


7,000 

10,000 

25.000 

1,000,000 

1,000,000 

550,000 


3,800 

1,500 

9,000 

150,000 

500,000 

100,000 


5,440 
1,500 
3,600 
1,500 
5,000 
1,820 


2,170 

950 

5,000 

110,000 

180,000 

55,000 


3,100 
950 
2,000 
1,100 
1,800 
1,000 


Except  for  twef ,  these  values  are  Interpolations  tMsed  on  best  professional  judgemeoL 


EPA  also  considered  whether 
operations  that  significantly  expand 
should  be  reqxiired  to  reapply  for  a 
permit.  Public  concern  has  been 
expressed  as  to  whether  operations  that 
significantly  e)cpand  should  be  required 
to  undergo  a  public  process  to 
determine  whether  new  limits  are 
necessitated  by  the  expansion.  EPA 
believes,  howevw,  that  if  the  general 
permit  covers  operations  similar  to  the 
newly  expanded  operation,  there  would 
be  no  basis  for  requiring  an  individual 
permit.  In  section  Vm  above,  EPA  also 
has  explained  why  it  would  not  be 
appropriate  to  classify  focilities  that 
expand  their  production  capacities  as 
new  sources.  If  a  member  of  the  public 
believes  that  the  requirements  of  a 
proposed  general  permit  are  not 
adeqiiate  for  CAFOs  above  a  certain 
size,  it  should  raise  that  issue  when  the 
pennit  auth<Mrity  proposes  the  general 
permit  and  request  that  it  be  limited  to 
certain  size  operations.  As  is  discussed 
above,  the  public  could  also  petition  the 
permit  authority  if  it  believes  that  a 
specific  facility  should  be  covered  by  an 
individual  permit. 

Under  existing  regulations  the  permit 
authority  may  modify  a  permit  if  there 
are  material  and  substantial  alterations 
to  the  permitted  facility  or  activity  that 
occur  after  the  permit  is  issued  and 
justify  different  permit  conditions.  40 
CFR  122.62(a)(1).  The  public  would  be 
able  to  participate  in  the  permit 
modification  process  to  incorporate  the 
new  standards.  40  CFR  123.5(c). 

EPA  is  interested  in  comment  on 
whether  the  above  procedures  are 
adequate  to  ensure  public  participation 
or  whether  individual  permits  should  be 
required  for  any  of  the  categories  of 
facilities  discussed  above.  Specifically, 
EPA  is  interested  in  comments  on 
whether  individual  permits  should  be 
required  for  (a)  facilities  over  a  certain 
size  threshold,  (b)  new  facilities;  (c) 
fetcilities  that  are  significantly 
expanding;  (d)  facilities  that  have 
historical  compliance  problems;  or  (e) 
operations  that  are  located  in  areas  with 
significant  environmental  concerns. 


3.  Demonstrating  No  Potential  to 
Discharge 

As  described  in  section  VII.C.2.d 
above,  today's  proposal  would  require 
all  CAFO  owners  or  operators  to  apply 
for  an  NPDES  pennit,  based  on  a 
presiunption  that  all  CAFOs  have  a 
potential  to  discharge  pollutants  to 
waters  of  the  U.S.  There  would, 
however,  be  one  exception  to  this 
requirement:  A  CAFO  owner  or  operator 
would  not  need  to  apply  for  a  permit  if 
it  received  a  determination  by  the 
permit  authority  that  the  CAFO  does  not 
have  a  potential  to  discharge.  It  would 
be  the  CAFO  owner's  or  operator's 
burden  to  ask  for  a  "no  potential  to 
discharge"  determination  and  to 
support  the  request  with  appropriate 
data  and  information.  See  proposed 
§  122.23(c)  and  (e). 

The  term  "no  potential  to  discharge" 
means  that  there  is  no  potential  for  any 
CAFO  manure  or  wastewaters  to  be 
added  to  waters  of  the  United  States 
from  the  operation's  production  or  land 
application  areas,  without  qualification. 
For  example,  if  a  CAFO  land  applies  its 
manure  according  to  a  permit  nutrient 
plan,  it  may  not  claim  "no  potential  to 
discharge"  status  on  the  basis  that  it 
would  have  runoff,  but  any  runoff 
would  be  exempt  as  agricultural  storm 
water.  CAFOs  owners  or  operators 
should  not  be  able  to  avoid  permitting 
by  claiming  that  they  already  meet  the 
land  application  requirements  that 
would  be  in  a  permit — in  this  case,  the 
requirement  of  zero  discharge  from  land 
application  areas  except  for  runoff  firom 
properly  applied  manure  and 
wastewater  (see  today's  proposed 
effluent  limitation  guidelines). 
Moreover,  today's  proposed  effluent 
limitation  guidelines  would  include  not 
only  restrictions  on  the  rate  of  land 
application  but  also  a  set  of  best 
management  practices  to  further  protect 
against  inadvertent  discharges  fit>m  land 
applied  manure  and  wastewater  (for 
example,  the  requirement  for  100  foot 
setbacks,  consideration  of  timing  of 
application,  etc.).  EPA's  intention 


would  be  to  require  a  pennit  that 
imposes  both  types  of  requirements 
unless  an  operation  has  clearly 
established  the  absence  of  a  potential  to 
discharge.  A  CAFO's  claim  that  it 
already  meets  the  restrictions  on  the  rate 
of  land  application  would  not  ensure,  as 
a  permit  would,  that  the  CAFO  has 
employed  and  is  continuing  to  employ 
these  additional  management  practices. 

Instead,  EPA  proposes  to  allow  "no 
potential  to  discharge"  status  in  order  to 
provide  relief  where  there  truly  is  no 
potential  for  a  CAFO's  wastes  to  reach 
the  waters.  This  would  include,  for 
example,  CAFOs  that  are  far  from  any 
water  body,  or  those  that  have  closed 
cycle  systems  for  mnnAging  their  wastes 
and  that  do  not  land  apply  their  wastes. 
In  particular,  EPA  believes  that  the  act 
of  land  appl)dng  its  manme  and 
wastewater  would,  in  many  cases,  be 
enough  by  itself  to  indicate  that  a  CAFO 
does  have  a  potential  to  discharge.  It 
would  be  very  difficult,  in  general,  for 
CAFOs  that  land  apply  their  wastes  to 
demonstrate  that  they  have  no  potential 
to  discharge  (although  conceivably  such 
a  showing  could  be  made  if  the  physical 
featiu^s  of  the  site,  including  lack  of 
proximity  to  the  waters,  slope,  etc. 
warrant  it). 

It  is  only  where  there  is  no  potential  \ 
for  a  CAFO's  wastes  to  reach  the  waters 
that  EPA  believes  it  is  appropriate  not 
to  require  a  permit.  Indeed,  where  a 
CAFO  has  demonstrated  that  it  has  no 
potential  to  discharge,  it  no  longer 
qualifies  as  a  point  source  under  the  Act 
(see  Section  502(14),  which  defines 
"point  source"  to  include  conveyances 
such  as  CAFOs  from  which  pollutants 
"are  or  may  be"  discharged). 

Under  today's  proposal,  the  burden  of 
proof  to  show  that  there  is  no  potential 
to  discharge  would  be  with  the  CAFO 
owner  or  operator,  not  the  permitting 
authority.  There  would  be  a 
presumption  that  the  CAFO  does  have 
the  potential  to  discharge  unless  the 
CAFO  owner  or  operator  has  rebutted 
this  presumption  by  showing,  to  the 
satisfaction  of  the  permit  authority,  that 
it  does  not. 
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I  It  is  not  EPA's  intention  to  allow  a 
broad  interpretation  of  this  provision 
but,  rather,  to  establish  that  "no 
potential  to  discharge"  is  to  be  nanowly 
interpreted  and  applied  by  permit 
authorities.  This  provision  is  intended 
to  be  a  high  bar  that  provides  an 
exemption  only  to  those  facilities  that 
can  demonstrate  to  a  degree  of  certainty 
that  they  have  no  potential  to  discharge 
to  the  waters  of  the  U.S. 

Today's  proposal  would  specify  that 
an  operation  that  has  had  a  discharge 
within  the  past  five  years  cannot  receive 
a  determination  that  it  has  no  potential 
to  discharge.  The  Agency  is  not 
proposing  to  specify  further  the  exact 
conditions  that  would  indicate  that  a 
facility  has  no  potential  to  discharge. 
However,  any  such  demonstration 
would  need  to  accoimt  for  all  manure 
generated  at  the  facility,  specifying  how 
the  design  of  the  animal  confinement 
areas,  storage  areas,  manure  and 
wastewater  containment  areas,  and  land 
application  areas  eliminates  any 
possibility  of  discharge  to  surface  waters 
or  to  groundwater  with  a  direct 
hydrological  connection  to  siu^ce 
water.  Further,  the  CAFO  operator  must 
be  able  to  provide  assurance  that  all 
CAFO-generated  manure  and 
wastewater  that  is  transported  off-site 
are  transferred  to  a  recipient  that 
provides  for  environmentally 
appropriate  handling,  such  as  by:  (1) 
land  applying  according  to  proper 
agricultxu^  practices  as  defined  in  this 
regulation;  (2)  obtaining  an  ^JPDES 

{)ermit  for  discharges  resulting  from 
and  application;  or  (3)  having  other 
non-land  application  uses. 

U  an  owner  or  operator  is  able  to 
demonstrate  no  potential  to  discharge  at 
the  production  area,  but  cannot 
demonstrate  an  assuirance  that  manure 
transported  off-site  is  being 
appropriately  disposed  of,  the  facilify 
would  be  required  to  apply  for  a  zero 
discharge  permit  that  includes  the 
record  keeping  requirements  described 
in  section  VII.E.  of  today's  proposal. 

EPA  requests  comment  on  whether  it 
should  include  additional  specific 
criteria  for  determining  whether  a  CAFO 
has  "no  potential  to  discharge,"  and 
what  those  criteria  should  be.  The 
Agency  is  concerned  that  without  more 
specific  criteria,  this  provision  could  be 
subject  to  abuse.  Therefore,  EPA  is 
seeking  comment  on  whether  safeguards 
are  necessary  to  ensiu^  that  only  those 
CAFOs  which  truly  pose  no  risk  to  the 
enviroiunent  are  able  to  avoid 
permitting  requirements. 

The  fact  that  a  CAFO  owner  or 
operator  submits  a  request  for  a 
determination  that  the  facility  has  no 
potential  to  discharge  would  not  change 


the  deadline  to  apply  for  a  permit.  The 
CAFO  owner  or  operator  would  need  to 
apply  for  a  permit  according  to  the  date 
specified  in  §  122.23(f)  unless  it  receives 
a  no  potential  to  discharge 
determination  before  that  date.  It  would 
be  inappropriate,  in  EPA's  view,  to 
allow  otherwise — i.e.,  to  postpone  the 
deadline  to  apply  for  a  permit  if  the 
CAFO  has  not  yet  received  a 
determination  on  its  "no  potential  to 
discharge"  request.  Under  that 
approach,  even  CAFOs  owners  or 
operators  who  could  not  make  a  serious 
claim  of  "no  potential  to  discharge" 
could  apply  for  such  a  determination 
simply  as  a  way  of  delaying  the 
permitting  process,  and  the  process 
could  in  fact  be  delayed  if  permitting 
authorities  are  faced  with  large  numbers 
of  such  requests.  We  recognize  that 
imder  the  approach  we  are  proposing, 
some  CAFOs  who  really  do  have  no 
potential  to  discharge  will  be  forced  to 
file  a  complete  permit  application  if 
their  permitting  authority  has  not  ruled 
on  their  request  prior  to  the  deadline  for 
the  permit  application.  However,  EPA 
expects  there  to  be  few  such  cases,  since 
we  expect  relatively  few  CAFOs  to  be 
able  to  demonstrate  no  potential  to 
discharge;  and  in  light  of  the  problems 
of  the  alternative  approach,  0>A's 
proposed  approach  seems  preferable. 

It  is  important  to  recognize  that  if  a 
CAFO  receives  a  "no  potential  to 
discharge"  determination  but 
subsequently  does  have  a  discharge,  that 
operation  would  be  in  violation  of  the 
Clean  Water  Act  for  discharging  without 
a  permit.  The  "no  potential  to 
discharge"  determination  would  not 
identify  an  operation  as  forever  a  non- 
point  source.  To  the  contrary,  there 
would  be  no  basis  for  excluding  an 
operation  from  the  requirements  for 
point  sources  if  it  meets  the  criteria  for 
being  a  CAFO  and  has  an  actual 
discharge  of  pollutants  to  the  waters. 
The  operation,  upon  discharging,  would 
immediately  revert  to  status  as  a  point 
source. 

EPA  is  requesting  comment  on 
whether  the  Director's  "no  potential  to 
discharge"  determination  should  be 
subject  to  the  same  types  of 
administrative  procediu«s  that  are 
required  for  the  Director's  decision  to 
issue  or  deny  a  permit.  That  is,  EPA  is 
considering  a  requirement  that,  before 
EPA  or  the  State  could  issue  a  final 
determination  that  there  is  no  potential 
to  discharge,  the  public  would  have  the 
formal  right  to  comment  on,  and  EPA 
would  have  the  opportimify  to  object  to 
(in  authorized  States),  the  Director's 
draft  determination.  These  procedures 
may  be  appropriate,  for  example,  in 
light  of  anticipated  public  interest  in  the 


Director's  determination.  Alternatively. 
EPA  requests  comment  on  not  requiring 
the  Director  to  follow  these  procedures 
for  public  and  EPA  input  into  the 
Director's  decision.  EPA  could  conclude 
that  the  types  of  procediu«s  that  apfdy 
to  permitting  decisions  are  not 
appropriate  here  (since  the  "no 
potential  to  discharge"  determination  is 
neither  the  issuance  nor  denial  of  a 
permit),  but  that  the  enviromnent  is 
sufficientiy  protected  by  the  fact  that 
any  actual  discharge  from  either  the 
production  or  land  application  areas 
would  be  a  violation  of  the  Clean  Water 
Act.  Under  this  latter  interpretation, 
EPA  would  not  itself  follow  the  types  of 
procedures  that  apply  to  permit 
decisions  (such  as  providing  the  public 
vdth  the  formal  opportunify  to  submit 
public  comments  on  the  Director's  draft 
decision)  and  would  not  require  States 
to  follow  those  procedures;  however. 
States  could  make  those  procedures 
available  if  they  chose,  since  they  woidd 
be  more  stringent  than  the  procedures 
required  by  EPA.  EPA  requests 
comment  on  which  of  these  two 
alternative  approaches  to  adopt  in  the 
final  rule. 

It  should  be  noted  that  under  the 
three-tier  proposal,  in  some  cases 
owners  of  operations  in  the  middle  tier 
(300  AU  to  1,000  AU)  would  not  need 
to  demonstrate  "no  potential  to 
discharge"  to  avoid  a  permit  because 
they  would  not  be  defined  as  CAFOs  in 
the  first  instance.  That  is,  if  they  do  not 
meet  any  of  the  conditions  under  that 
regulatory  option  for  being  defined  as  a 
CAFO  (insufficient  storage  and 
contaiiunent  to  prevent  discharge, 
production  area  located  within  100  feet 
of  waters,  evidence  of  discharge  in  the 
last  five  years,  land  applying  without  a 
PNP,  or  transporting  manure  to  an  off- 
site  recipient  vdthout  appropriate 
certification)  then  they  would  not  be 
subject  to  permitting  as  CAFOs.  (They 
could,  however,  still  be  subject  to 
NPDES  permitting  a3  other.  non-CAFO 
types  of  point  sources,  as  discussed 
elsewhere  in  this  preamble.) 

4.  NPDES  Permit  Application  Form  2B 

EPA  is  proposing  to  amend  the 
NPDES  pennit  application  form  2B  for 
CAFOs  and  Aquatic  Animal  Production 
Facilities  in  order  to  reflect  the  revisions 
included  in  today's  proposed 
rulemaking,  and  in  order  to  facilitate 
consideration  of  the  permit  application. 
EPA  is  proposing  to  require  applicants 
for  individual  CAFO  permits  to  submit 
the  following  information: 

•  acreage  available  for  agricultural 
use  of  manure  and  wastewater; 

•  «stimated  amoimt  of  manure  and 
wastewater  to  be  transferred  off-site. 
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•  name  and  address  of  any  person  or 
entity  that  owns  animals  to  be  raised  at 
the  fedlity,  directs  the  activity  of 
persons  working  at  the  CAPO,  specifies 
how  the  animals  are  grown,  fed,  or 
medicated;  or  otherwise  exercises 
control  over  the  operations  of  the 
facility,  in  other  words,  that  may 
exercise  substantial  operational  control. 

•  provide  a  copy  of  the  draft  PNP. 

•  whether  buffers,  setbacks  or 
conservation  tillage  are  implemented  to 
protect  water  quality. 

•  On  the  topographic  map  required 
by  Fonn  1,  identify  latitude  and 
longitude  of  the  production  area,  and 


identify  depth  to  ground  water  that  may 
be  hydrologically  connected  to  surface 
water,  if  any. 

See  proposed  §  122.21(i)(l). 

The  existing  Form  2B  currently  only 
requires:  whe^er  the  application  is  for 
a  proposed  or  existing  faciUty;  type  and 
number  of  animals  in  confinement 
(open  confinement  or  housed  under 
roof);  nimiber  of  acres  for  confinement 
feeding;  if  there  is  open  confinement, 
whether  a  runoff  diversion  and  control 
system  has  been  constructed  and,  if  so, 
indicate  whether  the  design  basis  is  for 
a  10-year,  24-hour  storm,  a  25-year,  24- 


hour  storm,  or  other,  including  inches; 
number  of  acres  contributing  to 
drainage;  design  safety  factor;  name  and 
official  title,  phone  number,  and 
signature.  In  addition,  §  122.21(f)  of  the 
current  NPDES  regulation  requires 
applicants  to  submit  a  topographic  map 
extending  one  mile  beyond  the  &cility's 
boundary  that  shows  discharge  points 
and  siu&ce  water  bodies  in  the  area. 

EPA  is  proposing  to  update  form  2B 
and  requests  comment  on  what 
information  should  be  required  of 
applicants  for  individual  permits. 

BiujNG  CODE  aseo-eo-p 
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Sm  ffn  inlMclont  on  fit  livint. 


2B 


WklAmma  (copy  tan  tialalFaml) 


DRAFT' 11/00 


EPA 


UAOIWnOliCfrALWWrECTWW/XQBCT 

AmXATUN  FOR  raaiTTO  DWMMi  WASTEWATER 

CONCSITRATH)  AIMUU.  FEBWIO  OPBUTKM  AM)  AOUATIC  AMM.  PROOUCTWM  FACaJTES 


I.  QBCRALMPOmiATION 


A.  TYPEOFBUSMESS 


a  1.  Concentrated  Animal  Feedng  OperBton 
(oompMe  items  B,  C,  D,  and  section  U) 

a  2.  Concentrated  Aquatic  Animal  Production 
Faciity(oomple>B  items  B,C.  and  section  lit) 


D.  FACHJTY  OWNERSHIP 


a  I^GALDESCnPDON  OF  FACajTY  LOCATION 


CFAOUTY  OPERATION 
STATUS 


D  1.  Exisbng  Facility 
D  2  PropaeedFacity 


1.  Ooat  an  entity  other  ttwn  the  applicam  direct  tt«  activity  of  persons  wotlong  at  ttieiaciltyidentifiad  in  F^        0  No 
and  I  A? 


2.  Does  an  entity  other  than  the  applicant  own  the  animals  at  the  facility  Identified  in  Form  1  and  I.B.? 


D  No 


3.  Does  an  entity  other  tttan  the  applicant  specify  how  the  anirnals  at  ttw  facility  identified  In  l£.  are  growa  led  tf 
nnedRated?  a  No 

4.  If  yes  was  the  annwr  for  que8ticn8D1,D2,  or  D3,M^  is  the  name  and  address  of  the  raspoosMe  entity? 

Reeponsitjie  Responsible       

EmtyName:  Entity  Address:    


D  Yes 
n  Yes 
D  Yes 


H  COMCaiTRATEDAIimLFmMNCWPERATIGNCHAmCTEWSnCS 


A.  TYPEANDNUfylBEROFAMMALS 


B.  LAND  APPLICATION 


1.  TYPE 


2.  AMMALS 


NO.  IN  OPEN 
CONFINEMENT 


NO.  HOUSED 
UNDER  ROOF 


C.  TOTALNUMBER  OF  ANIMALS  CONFINED  AT  THE  FACIUTY 


D.  NUMBER  OF  ACRES  FOR  CONFMEMENT  FEEDING 


1.  How  much  manure  is  generated  annualy  by  the  fadJty? 
tons 

2.  Is  manure  generated  by  the  CAFO  land  applied? 

a  Yes    a  No 

If  Yes,  how  many  acres  of  land  under  the  control  of  the 
applicant  an  available  for  applying  the  CAFOs 
manur^wastewater? acres 

3.  Is  manure  generated  by  the  CAFO  transferred  10  off-site 

recipients?    d  Yes    a  No.  If  yas,  wtiat  is  the  eetimaled 
quantity  trantfanedannualy? Ions 


E.  IF  THERE  IS  OPEN  CONFINEMENT,  HAS  A  RUNOFF  DIVERSION  AND  CONTROL  SYSTEM  BEEN  CONSTRUCTH)? 
aYes(compMettBmi1,2.&3balow)  a  No  (go  to  section  IV.) 

1.  What  is  the  design  basis  tor  the  control  system?    o  a.  10  year,  24-Hour  Storm  (specily  Inches )     o  b.  25  year,  24-Hour  Stonn  (specify  inches . 

□  a  Other  (specify  inches  and  type 

2.  Report  the  number  of  acres  of  oonlribuling  drainage.    acres. 

3.  Report  the  design  safety  factor. 


F.  PBMU  NUTRIENT  PLAN  (PNP) 

Has  a  certffied  PNP  been  developed  and  is  being  Implementod  for  the  facWIy?  oYes  o  No 
If  yes,  the  applicant  is  to  include  a  copy  of  the  PNP  with  the  application. 

If  No,  when  will  the  certified  Pfff  be  developed  and  implemented.  Date: 


A  draft  PNP  must  be  submitted  wilh  this  application  that,  at  a 


minimum,  denwnstrales  that  there  is  adequate  land  availabto  to  the  CAFO  operator  to  cornply  with  the  land  appication  provisions  of  40  CFR  Part  41 2  or 
deecnbes  an  aRemalive  to  land  application  ttwt  is  being  implemented. 


Q.  CONSERVATION  PRACTICES 

Please  check  any  of  the  folowAig  corsennlion  practices  that  are  being  implemented  at  the  faclity  to  control  ruwff  a^ 

oBuflars  oSelbacks  d Consenwiion Tiage 


V 


\ 
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■■  COWCEWrmTED  AQUATIC  AMMAL  PWODUCTION  FACITY  OaHACTEHBTICS 


K  ForaachoulMgMtwmniniundaayaM.tnninwna&ikylow.indVie 

Icifig48<m  ave(ig«  low. 


1.  OuMNa 


2.  Fta»  ftwfcntgiralwrj 


a.  MBdmumMy 


b.  MninunX 


c  LongTann 


a  lndteMlhttaWrwntNrafpondi,iac«ii«y*,andiimlarairuclurwinyour 


1.  Ponds 


2.  Raceways 


3.  Ottar 


C.  PrwidattienanwolVwraoaMnowalarandlwaoijrcaofwalaruaadbyyQur 
tacity. 


1.  RaosMngWalBr 


2..WMarSouce 


0.  UMtw^aciaa  offish  or  aqualcKiimaishaid  and  fad  at  your  fac«y.  Rvaachspociaa.givatwioial<wigM  produced  by  your  facMty  par  yw  in  pounds  of 
harwatablawaii»l.andalaoghnlwinartTuiiiiei|<tPwaanfstanyoneima 


1.  OeMWalarSpeciaa 


t.  Spadaa 


WaiuH  (pouwAi) 


(DToMYaarty      {2)  Mawnun 


E  Report  the  kaal  pounds  of  toodlsd  during  t«  calendar  mont)  of  nwkiun 
iaedhio. 


2.  WannWajBrSpaclee 


a.  Special 


.  narwaMPe  we^ni  ipouraflBf 


(DToMYeatty       (aMaximuni 


Z  PoundsofFdod 


IV.  CBIIHCA110N 


lcmltyundKpmti0ifallmtmihampmmiafmmmmlmtdm1mgKwm9mittonnakn  baMon 

inyin(fJiv<>f'ioMlnikMduiblmmiihmiym()anMaloratlmi^  Immuntm 
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MKTMICnONS 


TMa  form  muM  be  comptelad  by  al  appilcanls  who  ctiack  "yet*  to  lam  H 
biFonnl.  Not  an  anknal  feeding  operations  or  fish  (arms  are  requited  to  obtain 
NPOES  permits.  Exclusions  are  based  on  size  and  occurrence  ot  diachaige.  See 
tie  description  of  these  statutory  and  regutakxy  exclusions  t\  the  General 
Insmidions  that  accompany  Ftirm  1 . 

For  aquatic  snimel  praducton  (adBiet,  the  size  cutolls  are  based  on  whsdier  the 
species  are  warm  water  or  oold  water,  on  the  production  wei|^  per  yeer  In 
harvestable  pounds,  and  on  the  amount  of  feeding  in  pounds  of  food  (fercoU 
wa»r5ioec8^.  Also,  faciities  which  dachaige  less  than  30  days  per  year,  or  only 
dunng  periods  ot  excess  runoff  {(or  warn  water  Ssh)  are  not  requred  to  have  a 
permiL 

RelsrtotheFonnI  insbudions  to  determine  where  to  file  this  fomt. 
NanikA 

See  tie  note  abme  and  the  General  Insbucbons  which  accompany  Form  1  to  be 
sure  thai  your  tadlty  is  a  "oonosntiatsd  arwTial  feeding  operatan' (CAFO). 
HamM 

Use  Im  space  to  glM  a  complele  legal  description  o<  your  tadUies  tocation 
indudhg  name,  addrasa,  and  laHud^ongkude. 

MamK 

Check  tnposed '  i  your  facKy  la  not  now  in  operalton  or  does  not  currently  meet 
the  definition  o(  a  CAFO  in  accordance  wii  tw  infennalion  found  in  the  General 
Instaictions  Ituit  accompany  Form  t . 

HefflH) 

The  4)plicant  must  answer  quesbons  I.D.  1-3  to  piovids  infonmalion  concemng 
whether  an  entity  other  than  Bw  applcant  exercses  substantial  operational  control 
over  the  facility,  if  the  anMver  is  yes  to  any  of  the  queslnns  contained  n  Item  I.D. 
the  name  and  addnss  of  the  emRy  are  to  be  provided  by  the  applcant. 

■aial 

Sioply  al  inlonnaion  h  ism  II I  you  chackad  (1 )  m  Ham  Nk. 


6we  the  maximuin  number  of  each  type  of  animal  in  open  coninemenl  or  housed 
under  roof  (attier  pertaly  or  totally)  which  aie  held  at  your  fadly  for  a  total  of  45 
days  or  mors  in  any  12  month  partod. 

Use  the  following  categories  tor  types  of  anmat 

Mature  Oai^  CatHe;  Veal;  CatOa  (otter  th»i  mature  dairy  or  veal); 
Swine  (over  25  Idogranis);  Swine  (less  than  25  lologcams);  Horses; 
Sheep  or  Lambe;  Turtiays;  Chickans  (Laying  Hens/Broiers);  Duds. 
asiaM 

Provide  t«  total  amount  of  manure  generated  annualy  by  tw  lacity. 
Uenlly  it  manure  gsnemsd  by  0«  bcHy  Is  to  be  land  apphd  and  ttte 
minbar  of  acres,  under  tie  conbol  of  the  CAFO  operator,  sutabla  tor 
appfcaton  If  tie  answer  to  question  3.  is  yes,  provide  tie  etiimalad 
annual  quantty  of  manure  and  wBstawatar  ttiat  tie  applcant  plana  to 

wmWmOlrWm. 

Provide  tie  total  number  of  animals  confined  at  tw  iad%. 

•emH 

Give  only  tie  arsa  ueed  tor  tie  animal  cuiilineniei*  or  teedtog  lacMy.  Donot 
induds  any  area  used  for  growing  or  aperaiing  tsed. 

•aoiM 

Check  Ves' if  any  system  for  ooiedion  of  rinolf  has  been  oonsbudsd  Supplytie 
intomietion  under  (1 ),  (2),  and  (3)  to  tie  best  of  your  loiowledge. 

Pro^Me  Monnalon  conoamtig  tie  status  of  ths  devetopmatit  of  a  oeiffed  PNP  lor 
the  facflty.  (Note;  fx  new  faoHaa  the  oertlied  PNP  rrust  ba  included  wVi  Form 
28.)  In  taeecaaes  where  tie  certWedPf*' has  not  been  oomplelBd,  provide  a 
drafi  PNP  and  an  astlniatod  oomptaton  date.  The  draft  plan  must,  at  a  minimum, 
damunsaaletiat  tiers  Is  adequate  land  available  to  tie  operator  to  comply  witi 
tie  tend  applcation  pnvisnns  of  40  CFR  Pan  41 2  or  describe  an  alternative  to 
tend  applicaBon  tiat  tw  operator  intends  to  inplanienl 


•amM 

Check  any  of  tie  idanWed  conservation  pradtoes  tial  are  being  imptemenlsd  at 
tie  iacMy  to  control  nnoir  and  protect  water  quaMy. 

tmm 

Supply  al  inkimiation  n  Ism  III  if  you  checked  (2)  in  Mem  lA 


Outfals  shouto  be  numbered  to  correspond  wMi  tie  rap  eubmioed  in  hem  XI  of 
Fonnt    Values  yven  tor  How  should  be  tutiraasiilaliis  of  your  normal  operatton. 
The  maidmum  daily  flow  is  the  maximum  meaaursd  Imv  occuntog  over  s  cetendv 
day.  The  maximum  30-day  flow  is  the  average  of  measursddaiyttowsovsr  tie 
calendar  monli  of  highest  flow  The  kmg^enn  average  How  is  tie  average  of 
measura  daly  lows  ow  a  calendar  year 


Give  tie  total  mintoer  of  dtooete  ponds  or  raceways  in  you  tacflty.  Undar'otNr,' 
giva  a  deecriptve  name  of  any  stnjckjrs  whch  is  not  a  pond  or  a  raceway  but 
whKh  resuks  In  discharge  to  welers  of  tie  United  States 

■Mi«€ 

Use  names  for  tie  receiving  water  and  source  of  water  which  correspond  to  tie 

map  siAimltled  in  hem  XI  of  Form  1 . 

aeaiftO 

The  names  of  Wi  spedes  shQuU  be  proper,  common  or  sdentific  names  as  given 
m  special  Pubfcaton  Ilk).  6  of  twAmericenRshenesSooety  'A  List  of  Common 
and  SdentMc  Names  of  Fishes  from  the  UnNsd  States  and  Canada-'  TlievakNa 
given  tor  totil  wsigN  pioduosd  by  your  taciily  per  yeer  and  tie  maxinum  weigM 
pteeani  at  any  one  time  shouU  be  repraseniatvs  of  your  nomal  operatkin. 


TiM  vakM  given  tor  manmun  monMy  pounds  of  food  shouk)  be  rspresentatve  of 
your  nonnal  Qparattort 

aaialV 

The  Ctoen  Walar  Ad  providas  tor  severs  panaltes  for  submitling  fatee  lAjrmtion 
on  this  appicatlon  form. 

Sectian  3060(2)  of  the  Ctean  Water  Ad  provUes  t«l -Any  petaon  who  mowto)^ 
makee  any  latae  statement  representation,  or  cemieaaon  to  any 
appkcatton,. .  .shal  upon  convkann,  be  punished  by  a  fine  of  no  mors  ttien 
$10,000  or  by  impriaonmeni  for  not  more  tian  SK  mortfs,  or  boti.' 


veQerai  le^Namne  raqtiav  iiw  cerwcaMii  io  ae  signeo  aa 


A.  For  oorpotalan,  by  a  principal  exaculveofloer  of  at  teas!  ttetewal  of 

itepraskteni; 

B.  For  a  partnership  or  sate  propriekNShip,  by  a  gsnaial  pettier  or  tw 
proprietor,  rsapectivefy;  or 

C.  For  a  mundpeity,  Slate,  Federal,  or  otter  pubic  tadly,  by  aitwr  a 
principal  axaculM  officer  w  rankiig  elaclad  official. 


^h*  ^^^bk  -"-       ba^^^  &h*  Mil-    ri  nBi  I  111  ■  ^  k^Ua^w^MikM 

iRB  nnK  iiporviy  DUnHniDr  vni  coHCDon  oi  inDnnHion 
MinMlid  to  ivaragi  4  houre  ptr  iMponM.  TMi  icHnnii  Indudi 
tHM  fof  fWMnnQ  InlfuctiOMi  MVcninB  ttMnQ  dsli  wivmBi 


vvvwraip *** coMCOon 01  NVoniMDQiL  atnoi 
■M  buravi  oovMli  or  ony  ooior  otpoct  of  UMi  ooncsoii  Oi 
MbnMlon  to  tht  diW,  Mohmdoii  rolcy  BimigIi  (rlr22])i  U<8. 
Efwrtronnwntol  Protocion  Agoney.  1200  Ponmytyanh  Avt^  NW, 
W^yMtoiLDC  254CIL  Md  llM  Ollka  of  MtariMlk»  Md  Rioii^irv 
AfWfo,  OMoA  of  MingtiiiMl  Md  Budgili  WiHhington,  DC  2flSfll, 
DaekOfnoertorB>A. 

DRAFT-  iimr- 


BttJJNOCODE  SSeO-Sb-C 

It  is  anticipated  that  as  a  result  of  the 
requirement  that  all  CAFOs  have  a  duty 
to  apply,  there  will  be  a  large  number 
of  CAFOs  applying  for  NPDES  permits. 


Some  of  these  operations  represent  a 
greater  risk  to  water  quality  than  others. 
In  order  for  the  permit  writer  to 
prioritize  NPDES  permit  writing 


activities  based  on  the  risk  to  water 
quality.  Section  G  is  being  proposed  to 
add  to  Form  2B  as  a  screening 
mechanism.  Those  facilities  without 
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buffers,  setbacks,  or  conservation  tillage 
potentially  pose  a  greater  risk  to  water 
quality;  therefore  the  permit  writer 
could  use  this  information  to  develop 
and  issue  NPDES  permits  to  these 
facilities  on  an  expedited  basis. 

Vm.  What  Changes  to  the  Feedlot 
Effluent  Limitatioiu  Guidelines  Are 
Being  Proposed? 

A.  Expedited  Guidelines  Approach 

EPA  has  developed  today's  proposed 
regulation  using  an  expedited 
rulemaking  process  which  relies  on 
communication  between  EPA,  the 
regiilated  community,  and  other 
stakeholders,  rather  than  formal  data 
and  information  gathering  mechanisms. 
At  various  stages  of  information 
gathering,  USDA  personnel, 
representatives  of  industry  and  the 
national  trade  assctciations,  university 
researchers.  Agricultural  Extension 
agencies,  States,  and  various  EPA  offices 
and  other  stakeholders  have  presented 
their  ideas,  identified  advantages  and 
disadvantages  to  various  approaches, 
and  discussed  their  preferred  options. 

EPA  encourages  full  public 
participation  in  commenting  on  these 
proposals. 

B.  Changes  to  Effluent  Guidelines 
Applicability 

1.  Who  is  Regidated  by  the  Effluent 
Guidelines? 

The  existing  effluent  guidelines 
regulations  for  feedlots  apply  to 
operations  with  1,000  AU  and  greater. 
EPA  is  proposing  to  establish  effluent 
guidelines  requirements  for  the  beef, 
dairy,  swine,  chicken  and  turkey 
subcategories  that  would  apply  to  any 
operations  in  these  subcategories  that 
are  defined  as  a  CAFO  under  either  the 
two-tier  or  three-tier  structure.  Also  as 
discussed  in  detail  in  Section  Vn.B.3, 
EPA  is  also  requesting  comment  on  an 
option  under  which  the  effluent 
guidelines  proposed  today  would  not  be 
applicable  to  facilities  imder  1,000  AU. 
Under  this  approach,  AFOs  below  this 
threshold  would  be  permitted  based  on 
an  alternate  set  of  effluent  guidelines,  or 
the  best  professional  judgment  of  the 
permit  writer.  After  evaluating  public 
comments  EPA  may  decide  to  consider 
this  option.  At  that  time  EPA  would 
develop  and  make  available  for 
comment  an  analysis  of  why  it  is 
appropriate  to  promulgate  different 
effluent  guidelines  requirements  or  no 
effluent  guidelines  for  CAFOs  that  have 
between  300  and  1,000  AU  as  compared 
to  the  effluent  guidelines  for  operations 
with  greater  than  1,000  AU. 

EPA  also  proposes  to  establish  a  new 
subcategory  that  applies  to  the 


production  of  veal  cattle.  Veal 
production  is  included  in  the  beef 
subcategory  in  the  existing  regulation. 
However,  veal  production  practices  and 
wastewater  and  manure  handling  are 
very  different  from  the  practices  used  at 
beef  feedlots;  therefore,  EPA  proposes  to 
establish  a  separate  subcategory  for  veal. 

Under  the  tnree-tier  structure  the 
proposed  effluent  guidelines 
requirements  for  the  beef,  dairy,  svrine, 
veal  and  poultry  subcategories  will 
apply  to  all  operations  defined  as 
CAFOs  by  today's  proposal  having  at 
least  as  many  animals  as  listed  below. 
200  mature  dairy  cattle  (whether  milked 

or  dry); 
300  veal; 
300  cattle  other  than  mature  dairy  cattle 

or  veal; 
750  swine  weighing  over  55  pounds; 
3,000  swine  weighing  55  poiinds  or  less; 
16,500  turkeys;  or 
30,000  chickens. 

Under  the  two-tier  structure,  the 
proposed  requirements  for  the  beef, 
dairy,  swine,  veal  and  poultry 
subcategories  will  apply  to  aU 
operations  defined  as  CAFOs  by  today's 
proposal  having  at  least  as  many 
animals  as  listed  below. 

350  mature  dairy  cattle  (whether  milked 

or  dry): 
500  veal; 
500  cattle  other  than  mature  dairy  cattle 

or  veal; 
1,250  swine  weighing  over  55  poimds; 
5,000  swine  weighing  55  pounds  or  less; 
27,500  turkeys;  or 
50,000  chickens. 

EPA  is  proposing  to  apply  the  Effluent 
guidelines  requirements  for  the  beef, 
dairy,  veal,  swine,  chicken  and  turkey 
subcategories,  to  all  operations  in  these 
subcategories  that  are  defined  as  CAFOs 
under  either  of  today's  proposed 
permitting  scenarios.  Operations 
designated  as  CAFOs  are  not  subject  to 
the  proposed  effluent  guidelines. 

EPA  is  proposing  to  rename  the 
Effluent  Guidelines  Regulations,  which 
is  entitled  Feedlots  Point  Source 
Category.  Today's  proposal  changes  the 
name  to  the  Effluent  Guidelines 
Regulation  for  the  CAFOs  Point  Source 
Category.  EPA  is  proposing  this  change 
for  consistency  and  to  avoid  confusion 
between  who  is  defined  as  a  CAFO 
under  Part  122  and  whether  the  Effluent 
guidelines  apply  to  the  operation. 

EPA  is  not  proposing  to  revise  the 
Effluent  guidelines  requirements  or  the 
applicability  for  the  horses,  sheep  and 
lambs  and  ducks  subcategories  even 
though  the  definition  of  CAFO  for  these 
subcategories  is  changing  as  described 
previously  in  Section  VII.  These  sectors 
have  not  undergone  the  same  level  of 


growth  and  consolidation  that  the  other 
livestock  sectors  have  experienced  in 
the  past  25  years.  In  1992,  an  estimated 
260  forms  in  these  sectors  were 
potentially  CAFOs  based  on  size,  and 
relatively  few  of  these  operations  were 
expected  to  maintain  horses  or  sheep  in 
confinement.  Finally,  the  CAFOs  in 
these  sectors  have  not  been  identified  as 
significant  contributors  of  wastewater 
pollutants  that  result  in  water  quality 
impairment. 

EPA  has  evaluated  the  technology 
options  described  in  this  section  and 
evaluated  the  economic  achievability  for 
these  technologies  for  all  operations 
with  at  least  as  many  animals  listed 
above  for  both  the  two-tier  and  three-tier 
NPDES  structures.  The  technology 
requirements  for  operations  defined  as 
CAFOs  imder  the  two-tier  structure  are 
the  same  requirements  for  operations 
defined  as  CAFOs  under  the  three-tier 
structure.  Therefore  for  the  purpose  of 
simplifying  this  discussion  and 
emphasizing  the  differences  in 
technology  requirements  for  the  various 
technology  options,  the  following 
discussion  will  not  distinguish  between 
the  two  CAFO  definition  scenarios.  For 
more  discussion  of  the  costs  and 
differences  in  costs  between  the 
different  CAFO  definition  scenarios, 
refer  to  Section  X  of  this  preamble  or  the 
EA.  For  discussion  of  the  benefits 
achieved  for  the  different  technology 
options  and  scenarios,  refer  to  Section 
?a  of  this  preamble. 

EPA  proposes  to  make  the  Effluent 
guidelines  and  standards  applicable  to 
those  operations  that  are  defined  as 
CAFOs  as  described  previously  under 
Section  VII.  EPA  is  not  proposing  to 
apply  the  Effluent  guidelines  to  Siose 
operations  that  Ml  below  the  proposed 
thresholds  but  are  still  designated  as 
CAFOs.  As  described  in  Section  Vn, 
EPA  anticipates  that  few  AFOs  will  be 
designated  as  CAFOs  and  that  these 
operations  will  generally  be  designated 
due  to  site-specific  conditions. 
Examples  of  these  conditions  could 
include,  not  capturing  barnyard  runoff 
which  runs  directly  into  the  stream,  or 
siting  open  stockpiles  of  manure 
inappropriately.  EPA  believes  that 
establishing  national  technology  based 
requirements  for  designated  CAFOs  is 
not  efficient  or  appropriate  because 
historically  a  small  number  of  facilities 
has  been  designated  and  facilities  which 
are  designated  in  the  future  will  be 
designated  for  a  wide  variety  of  reasons. 
EPA  believes  that  a  permit  will  best 
control  pollutant  discharges  from  those 
operations  if  it  is  based  on  the  permit 
writer's  best  professional  judgment  and 
is  tailored  to  address  the  specific 
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problems  which  caused  the  facility  to  be 
designated. 

EPA  is  proposing  to  make  substantial 
changes  to  the  applicability  for 
chickens,  mixed  animal  operations  and 
immature  animals  as  described  below. 

Chickens.  The  current  regulations 
apply  to  chicken  operations  with  liquid 
manure  handling  systems  or  continuous 
flow  watering  systems.  Unlimited 
continuous  flow  watering  systems  have 
been  replaced  by  more  efficient  systems 
for  providing  drinking  water  to  the 
birds.  Consequently,  many  state 
permitting  authorities  and  members  of 
the  regulated  community  contend  that 
the  existing  effluent  guidelines  do  not 
apply  to  most  broiler  and  laying  hen 
operations,  despite  the  fact  that  chicken 
production  poses  risks  to  surface  water 
and  groundwater  quality  from  improper 
storage  of  dry  manure,  and  improper 
land  application.  EPA  is  proposing  to 
clarify  the  effluent  guideUnes  to  ensure 
coverage  of  broiler  and  laying  hen 
operations  with  dry  manure  handling. 
The  proposed  applicability  is  identical 
to  the  definition  of  chicken  CAFOs 
described  in  Section  VII.C.2.f.  EPA  is 
thus  proposing  to  establish  effluent 
guidelines  for  chicken  operations  that 
use  dry  manure  handling  systems 
regardless  of  the  t)rpe  of  watering  system 
or  manure  handling  system  used.  EPA  is 
using  the  term  chicken  in  the  regulation 
to  include  laying  hens,  pullets,  broilers 
and  other  meat  type  chickens.  See 
Section  Vn  for  more  details  on  the 
proposed  applicability  threshold  for 
chickens. 

Mixed  Animal  Types.  Consistent  with 
the  proposed  changes  to  the  definition 
of  CAFO  as  described  in  Section 
VII.C.2.b,  EPA  is  proposing  to  eliminate 
the  calculation  in  the  existing  regulation 
that  apply  to  mixed  animals  operations. 

Immature  Animals.  EPA  is  proposing 
to  apply  technology  based  standards  to 
swine  nurseries  and  to  operations  that 
confine  immature  dairy  cows  or  heifers 
apart  from  the  dairy.  EPA  currently 
applies  technology  based  standards  to 
operations  based  on  numbers  of  swine 
each  weighing  over  55  poimds.  Modem 
swine  production  has  a  phase  of 
production  called  a  nursery  that  only 
confines  swine  weighing  under  55 
pounds.  These  types  of  operations  are 
cvurently  excluded  frt>m  the  technology 
based  standards,  but  are  increasing  in 
both  number  and  size.  Therefore,  EPA 
proposes  to  establish  technology  based 
standards  to  operations  confining 
immature  pigs.  Under  the  two-tier 
structure  EPA  proposes  to  establish  a 
threshold  of  5,000  immature  pigs  or  pigs 
weighing  55  pounds  or  less.  Under  the 
proposed  three-tier  structure  operations 
that  confine  between  3,000  and  10,000 


immature  pigs  could  be  defined  as 
CAFOs  and  all  operations  with  more 
than  10,000  immature  pigs  would  be 
CAFOs.  EPA  also  proposes  to  establish 
requirements  for  immature  heifers  when 
they  are  confined  apart  from  the  dairy, 
at  either  stand  alone  heifer  operations 
similar  in  management  to  beef  feedlots, 
or  at  cattle  feedlots.  Therefore  EPA 
proposes  to  include  heifer  confinement 
off-site  from  the  dairy  imder  the  beef 
feedlot  subcategory,  and  today's 
proposed  technology  standards  for  beef 
feedlots  would  apply  to  those  stand 
alone  heifer  operations  defined  as 
CAFOs.  Also  any  feedlot  that  confines 
heifers  along  with  cattle  for  slaughter  is 
subject  to  the  beef  feedlot  requirements. 

EPA  is  proposing  to  establish  a  new 
subcategory  for  the  effluent  guidelines 
regulations  which  applies  to  veal 
operations.  The  existing  regulation 
includes  veal  production  in  the  beef 
cattle  subcategory.  EPA  is  proposing  to 
create  a  distinct  subcategory  for  veal 
operations  because  these  operations  use 
different  production  practices  than 
other  operations  in  the  beef  subcategory 
however,  we  are  proposing  to  retain  the 
sized  threshold  that  pertained  to  veal 
while  included  in  the  beef  subcategory. 
Veal  operations  maintain  their  animals 
in  confinement  housing  as  opposed  to 
open  outdoor  lots  as  most  beief  feedlots 
operate.  They  also  manage  their  manure 
very  differently  than  tjrpical  operations 
in  the  beef  cattle  subcategory.  Due  in 
large  part  to  the  diet  the  animals  are  fed, 
the  manure  has  a  lower  solids  content 
and  is  handled  through  liquid  manure 
handling  systems,  such  as  lagoons, 
whereas  beef  feedlots  use  dry  manure 
handling  systems  and  only  collect 
stormwater  runoff  in  retention  ponds. 
EPA  is  proposing  to  define  a  veal  CAFO 
as  any  veal  operation  which  confines 
300  veal  calves  or  greater  under  the 
three-tier  structure,  or  500  veal  calves  or 
greater  under  two-tier  structure. 

C.  Changes  to  Effluent  Limitations  and 
Standards 

EPA  is  today  proposing  to  revise  BAT 
and  new  source  performance  standards 
for  the  beef,  dairy,  veal,  swine  and 
poultry  subcategories.  EPA  is  proposing 
to  establish  technology-based 
limitations  on  land  application  of 
manure  to  lands  owned  or  operated  by 
the  CAFO,  maintain  the  zero  discharge 
standard  and  establish  management 
practices  at  the  production  area. 

1.  Current  Requirements 

The  existing  regulations,  which  apply 
to  operations  with  1 ,000  AU  or  greater, 
require  zero  discharge  of  wastewater 
pollutants  from  the  production  area 
except  when  rainfall  events,  either 


chronic  or  catastrophic  cause  an 
overflow  of  process  wastewater  bom  a 
facility  designed,  constructed  and 
operated  to  contain  all  process 
generated  wastewaters  plus  runoff  from 
a  10-year,  24-hour  event  under  the  BPT 
requirements  and  a  25-year,  24-hour 
event  under  the  BAT  and  NSPS 
requirements.  In  other  words, 
wastewater  and  wastewater  pollutants 
are  allowed  to  be  discharged  as  the 
result  of  a  chronic  or  catastrophic 
rainfall  event  so  long  as  the  operation 
has  designed,  constructed  and  operated 
a  manure  storage  and/or  runoff 
collection  system  to  contain  all  process 
generated  wastewater,  including  the 
runoff  from  a  specific  rainfall  event.  The 
effluent  guidelines  do  not  set  discharge 
limitations  on  the  pollutants  in  the 
overflow. 

2.  Authority  to  Establish  Requirements 
Based  on  Best  Management  Practices 

The  regulations  proposed  today 
establish  a  zero  discharge  limitation  and 
include  provisions  requiring  CAFOs  to 
implement  best  management  practices 
(BMPs)  to  prevent  or  otherwise  contain 
CAFO  waste  to  meet  that  limitation  at 
the  production  area.  The  regulations 
also  establish  non-numeric  effluent 
limitations  in  the  form  of  other  BMPs 
when  CAFO  waste  is  applied  to  land 
under  the  control  of  the  CAFO  owner  or 
operator.  For  toxic  pollutants  of  concern 
in  CAFO  waste,  specifically  cadmium, 
copper,  lead,  nickel,  zinc  and  arsenic, 
BPA  is  authorized  to  establish  "BMPs  for 
those  pollutants  under  CWA  section 
304(e).  EPA  also  expects  reductions  in 
conventional  and  nonconventional 
water  pollutants  as  a  result  of  BMPs.  To 
the  extent  these  pollutants  are  in  the 
waste  streams  subject  to  304(e),  EPA  has 
authority  under  that  section  to  regulate 
them.  EPA  also  has  independent 
authority  under  CWA  sections  402(a) 
and  501(a)  and  40  CFR  122.44(k)  to 
require  CAFOs  to  implement  BMPs  for 
pollutants  not  subject  to  section  304(e). 
In  addition,  EPA  has  authority  to 
establish  non-numeric  effluent 
limitations  guidelines,  such  as  the  BMPs 
proposed  today,  when  it  is  infeasible  to 
establish  numeric  effluent  limits. 
Finally,  EPA  is  authorized  to  impose  the 
BMP  monitoring  requirements  under 
section  308(a). 

Production  Area.  EPA  has  determined 
that  the  BMPs  for  the  production  area 
are  necessary  because  the  requirement 
of  zero  discharge  has  historically,  not 
been  attained.  As  described  in  Section 
V,  of  this  preamble,  there  are  numerous 
reports  of  discharges  from  CAFOs  that 
are  unrelated  to  storm  events  which 
would  be  less  likely  to  occur  if  the 
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proposed  BMPs  described  below  were 
required. 

Section  304(e)  provides  that  "[t]he 
Administrator,  after  consultation  with 
appropriate  Federal  and  State  agencies 
and  odier  interested  persons,  may 
publish  regulations,  supplemental  to 
any  effluent  limitations  specified  under 
(b)  and  (c)  of  this  section  for  a  class  or 
category  of  point  sources,  for  any 
specific  pollutant  which  the 
Administrator  is  charged  with  a  duty  to 
regulate  as  a  toxic  or  hazardous 
pollutant  under  section  1317(a)(1)  or 
1321  of  this  title,  to  control  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  which  the 
Administrator  determines  are  associated 
with  or  ancillary  to  industrial 
manu&ctiuing  or  treatment  process 
within  such  class  or  category  of  point 
sources  and  may  contribute  significant 
amounts  of  such  pollutants  to  navigable 
waters."  §  304(e).  There  are  studies 
showing  the  presence  of  a  number  of 
listed  metals  in  animal  manure. 
Numerous  sources  such  as  the  American 
Society  of  Agricultural  Engineers,  and 
Universities  such  as  North  Carolina 
State  University  have  acknowledged  the 
presence  of  metals  in  manure.  Metals 
are  present  in  the  manure  because  they 
are  added  or  present  in  the  animal  feed. 
EPA  has  estimated  metal  loadings  being 
applied  to  land  before  and  after  this 
regulation  would  take  effect.  Although 
the  concentration  of  metals  present  in 
untreated  manure  are  less  than  the 
limits  for  metals  established  in  EPA's 
biosolids  regulations  (40  CFR  Part  503), 
EPA  still  anticipates  that  there  would  be 
a  substantial  reduction  in  pollutant 
loadings  reaching  the  edge  of  the  field 
through  use  of  the  land  application 
practices  included  in  today's  proposal. 
See  the  Development  Dociunent  for 
more  discussion. 

EPA's  authority  to  require  these  BMPs 
does  not  require  a  determination  that 
the  toxics  present  in  CAPO  waste  are 
significant.  The  federal  courts  have  held 
that  EPA  has  extensive  authority  to 
carry  out  its  duties  under  the  Clean 
Water  Act: 

EPA  is  not  limited  by  statute  to  the 
task  of  establishing  effluent  standards 
and  issuing  permits,  but  is  empowered 
by  section  501(a)  of  the  Act  to  prescribe 
regulations  necessary  to  carry  out  its 
functions  imder  the  Act.  33  U.S.C. 
§  1361(a).  It  is  also  clear  that  permissible 
conditions  set  forth  in  NPDES  permits 
are  not  limited  to  establishing  limits  on 
effluent  discharge.  To  the  contrary. 
Congress  has  seen  fit  to  empower  EPA 
to  prescribe  as  wide  a  range  of  permit 
conditions  as  the  agency  deems 
appropriate  in  order  to  assure 


compliance  with  applicable  effluent 
limits.  33  U.S.C.  §  1342(a)(2);  see  also 
id.  %  1314(e).  NRDCv.  EPA,  822  F.2d 
104. 122  (D.C.  Cir.  1987). 

This  authority  operates  independent 
of  section  304(e).  EPA's  authority  under 
section  402(a)(2)  to  establish  NPDES 
permit  conditions,  including  BMPs,  for 
any  pollutant  when  such  conditions  are 
necessary  to  carry  out  the  provisions  of 
the  statute  has  been  further 
implemented  through  regulations  at  40 
CFR  122.44(k).  Although  a  requirement 
to  establish  and  implement  BMPs  of  the 
type  proposed  in  this  regulation  could 
be  imposed  on  a  case-by-case  basis,  EPA 
has  decided  to  promulgate  this 
requirement  on  a  categorical  basis  for 
those  facilities  which  are  CAFOs  by 
definition.  In  light  of  the  more  than 
twenty  years  of  experience  with  the 
regulation  of  CAFOs  and  their  foiluro  to 
achieve  the  zero  discharge  limit 
originally  promulgated,  EPA  has 
determined  that  certain  management 
practices  are  necessary  to  ensure  that 
the  zero  discharge  limit  is  actually  met. 
The  stated  goal  of  the  Clean  Water  Act 
is  to  eliminate  the  discharge  of 
pollutants  into  the  Nation's  waters. 
CWA  section  101(a)(1).  EPA  has 
determined  that  these  BMPs,  by 
preventing  or  controlling  overflows, 
leaks  or  intentional  diversions,  are  an 
iniportant  step  toward  that  goal. 

Finally,  EPA  has  authority  to  impose 
monitoring  and  recordkeeping 
requirements  under  section  308  of  the 
Act.  As  described  below  EPA  is 
proposing  to  require  that  CAFOs 
periodically  sample  their  manure  and 
soils  to  anadyze  for  nutrient  content. 
This  is  necessary  to  both  determine 
what  is  the  appropriate  rate  to  land 
apply  manure  and  to  ensure  that  the 
application  rate  is  appropriate.  The 
proposed  rule  would  also  require 
CAFOs  to  conduct  routine  inspections 
around  the  production  area  to  ensure 
that  automated  watering  lines  are 
functioning  properly,  and  to  ensure  that 
the  manure  level  for  liquid  systems  is 
not  threatening  a  potential  discharge. 
The  CAFO  would  also  maintain  records 
that  document  maniu«  application, 
including  equipment  calibration, 
volume  or  amount  of  manure  applied, 
acreage  receiving  maniu«,  application 
rate,  weather  conditions  and  timing  of 
manure  application,  application 
method,  crops  grown  and  crop  yields. 
These  records  will  provide 
documentation  that  the  manure  was 
applied  in  accordance  with  the  PNP  and 
has  not  resulted  in  a  discharge  of 
pollutants  in  excess  of  the  agricultural 
use.  EPA  has  determined  that  these 
practices  are  necessary  in  order  to 
determine  whether  an  owner  or  operator 


of  a  CAFO  is  complying  with  the 
effluent  limitation.  Establishment  and 
maintenance  of  records,  reporting,  and 
the  installation,  use  and  maintenance  of 
monitoring  equipment  are  all 
requirements  EPA  has  the  authority  to 
impose.  33  U.S.C.  §  1318(a). 

Land  Application  Areas.  For  the  land 
application  areas  of  a  CAFO,  EPA  is 

f)roposing  a  nonnumeric  effluent 
imitation  consisting  of  best 
management  practices.  The  D.C.  Circuit 
has  concluded  that  "[wjhen  nimierical 
effluent  limitations  are  infeasible,  EPA 
may  issue  permits  with  conditions 
designed  to  reduce  the  level  of  effluent 
discharges  to  acceptable  levels."  NRDC 
v.  Costle.  568  F.2d  1369, 1380  (D.C.  Cir. 
1977);  40  CFR  122.44(k)(3).  EPA  has 
.determined  that  it  is  infeasible  to 
establish  a  numeric  effluent  limitation 
for  discharges  of  land  applied  CAFO 
waste  and  has  also  determined  that  the 
proposed  BMPs  are  the  appropriate  ones 
to  reduce  the  level  of  discharge  bom 
land  application  areas. 

The  proposed  BMPs  constitute  the 
effluent  limitation  for  one  wastestream 
from  CAFOs.  The  statutory  and 
regiUatory  definition  of  "effluent 
limitation"  is  very  broad — "any 
restriction"  imposed  by  the  permitting 
authority  on  quantities,  discharge  rates 
and  concentrations  of  a  pollutant 
discharged  into  a  water  of  the  United 
States.  Clean  Water  Act  §  502(11),  40 
CFR  122.2.  Neither  definition  requires 
an  effluent  Umitation  to  be  expressed  as 
a  numeric  limit.  Moreover,  nowhere  in 
the  CWA  does  the  term  "numeric 
effluent  limitation"  even  appear  and  the 
courts  have  upheld  non-nimieric 
restrictions  promulgated  by  EPA  as 
effluent  limitations.  See  NRDC  v.  EPA, 
656  F.2d  768,  776  (D.C.  Cir.  1981) 
(holding  that  a  regulation  which  allows 
municipalities  to  apply  for  a  variance 
fit>m  the  normal  requirements  of 
secondary  sewage  treatment  is  an 
"effluent  limitation"  for  purposes  of 
review  under  §  509(b):  "[W]hile  the 
regulations  do  not  contain  specific     * 
number  limitations  in  all  cases,  their 
purpose  is  to  prescribe  in  technical 
terms  what  the  Agency  will  require  of 
section  1311(h)  permit  applicants."). 
Thus,  the  statutory  definition  of 
"effluent  limitation"  is  not  limited  to  a 
single  type  of  restriction,  but  rather 
contemplates  a  range  of  restrictions  that 
may  be  used  as  appropriate.  Likewise, 
the  legislative  history  does  not  indicate 
that  Congress  envisioned  a  single 
specific  type  of  effluent  limitation  to  be 
applied  in  all  circumstances.  Therefore, 
H»A  has  a  large  degree  of  discretion  in 
interpreting  the  term  "effluent 
limitation,"  and  determining  whether 
an  effluent  limitation  must  be  expressed 
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as  a  numeric  standard.  EPA  has  defined 
BMPs  as  "schedules  of  activities, 
prohibitions  of  practices,  maintenance 
proced\ires,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  waters  of  the  United 
States."  40  CFR  122.2.  A  BMP  may  take 
any  niunber  of  forms,  depending  upon 
the  problem  to  be  addressed.  Because  a 
BMP  must,  by  definition!  "prevent  or 
reduce  the  pollution  of  waters  of  the 
United  States,"  the  practices  and 
prohibitions  a  BMP  embodies  represent 
restrictions  consistent  with  the 
definition  of  an  effluent  limitation  set 
out  in  CWA  §502(11). 

Effluent  limitations  in  the  form  of 
BMPs  are  particularly  suited  to  the 
regiilation  of  CAFOs.  The  regulation  of 
CAFOs  often  consists  of  the  regulation 
of  discharges  associated  with  storm 
water.  Storm  water  discharges  can  be 
highly  intermittent,  are  usually 
characterized  by  very  high  flows 
occurring  over  relatively  short  time 
intervals,  and  carry  a  variety  of 
pollutants  whose  nature  and  extent 
varies  according  to  geography  and  local 
land  use.  Water  quality  impacts,  in  turn, 
also  depend  on  a  wide  range  of  factors, 
including  the  magnitude  and  diu^tion 
of  rainfall  events,  the  time  period 
between  events,  soil  conditions,  the 
fraction  of  land  that  is  impervious  to 
rainfall,  other  land  use  activities,  and 
the  ratio  of  storm  water  discharge  to 
receiving  water  flow.  CAFOs  would  be 
required  to  apply  their  maniire  and 
wastewater  to  land  in  a  manner  and  rate 
that  represents  agricultural  use.  The 
manure  provides  nutrients,  organic 
matter  and  micronutrients  which  are 
very  beneficial  to  crop  production  when 
applied  appropriately.  The  amount  or 
rate  at  which  manure  can  be  applied  to 
provide  the  nutrient  benefits  without 
causing  excessive  pollutant  discharge 
will  vary  based  on  site  specific  factors 
at  the  CAFO.  These  factors  include  the 
crop  being  grown,  the  expected  crop 
jrield,  the  soil  types,  and  soil 
concentration  of  nutrients  (especially 
phosphorus),  and  the  amount  of  other 
nutrient  sources  to  be  applied.  For  these 
reasons,  EPA  has  determined  that 
establishing  a  niuneric  effluent 
limitation  guideline  is  infeasible. 

EPA  has  determined  that  the  various 
BMPs  specified  in  today's  proposed 
regulation  represent  the  minimum 
elements  of  an  effective  BMP  program. 
By  codifying  them  into  a  regulation  of 
general  applicability,  EPA  intends  to 
promote  expeditious  implementation  of 
a  BMP  program  and  to  ensure  uniform 
and  fair  application  of  the  baseline 
requirements.  EPA  is  proposing  only 
those  BMPs  which  are  appropriate  on  a 
nationwide  basis,  while  giving  both 


States  and  pwmittees  the  flexibility  to 
determine  the  appropriate  practices  at  a 
local  level  to  achieve  the  effluent 
limitations.  The  BMP's  (described 
below)  that  are  included  in  the 
proposed  technology  options  are 
necessary  to  ensure  that  manure  and 
wastewater  are  utilized  for  their  nutrient 
content  in  accordance  with  agricultural 
requirements  fcnr  producing  crops  or 
pastures.  EPA  also  believes  that  the 
proposed  regulations  represent  an 
appropriate  and  efficient  use  of  its 
technical  expertise  and  resources  that, 
when  exercised  at  the  national  level, 
relieves  state  permit  writers  of  the 
biuden  of  implementing  this  aspect  of 
the  Clean  Water  Act  on  a  case-by-case 
basis. 

3.  Best  Practicable  Control  Technology 
Limitations  Currently  Available  (BPT) 

EPA  is  proposing  to  establish  BPT 
limitations  for  the  beef,  dairy,  swine, 
veal  chicken  and  turkey  subcategories. 
There  are  BPT  limitations  in  the  existing 
regulations  which  apply  to  CAFOs  with 
1 ,000  AU  or  more  in  the  beef,  dairy 
swine  and  tiu-key  subcategories.  BPT 
requires  that  these  operations  achieve 
zero  discharge  of  process  wastewater 
from  the  production  area  except  in  the 
event  of  a  10-year,  24-hour  storm  event. 
EPA  is  proposing  to  revise  this  BPT 
requirement  and  to  expand  the 
applicability  of  BPT  to  all  operations 
defined  as  CAFOs  in  these  subcategories 
including  CAFOs  with  fewer  than  1,000 
AU. 

The  Clean  Water  Act  requires  that 
BPT  limitations  reflect  the  consideration 
of  the  total  cost  of  appUcation  of 
technology  in  relation  to  the  effluent 
reduction  benefits  to  be  achieved  from 
such  applications.  EPA  considered  two 
options  as  the  basis  for  BPT  limitations. 

Option  1.  This  option  would  require 
zero  discharge  from  a  facility  designed, 
maintained  and  operated  to  hold  the 
waste  and  wastewater,  including  storm 
water,  from  runoff  plus  the  25-year  24- 
hour  storm  event.  Both  this  option  and 
Option  2  would  add  record  keeping 
requirements  and  practices  that  ensure 
this  zero  discharge  standard  is  met.  As 
described  in  Section  V  there  are 
numerous  reports  of  operations 
discharging  pollutants  frt)m  the 
production  area  during  dry  weather. 
The  reason  for  these  discharges  varies 
from  intentional  discharge  to  poor 
maintenance  of  the  manure  storage  area 
or  confinement  area.  EPA's  cost  models 
reflect  the  different  precipitation  and 
climatic  factors  that  affect  an  operations 
ability  to  meet  this  requirement;  see 
Section  X  and  the  Development 
Document  for  further  details. 


Option  1  woidd  reqtiire  weekly 
inspection  to  ensure  that  any  storm' 
water  diversions  at  the  animal 
confinement  and  manure  storage  areas 
are  ine  bom  debris,  and  daily 
inspections  of  the  automated  systems 
providing  water  to  the  animals  to  ensure 
they  are  not  leaking  or  spilling.  The 
manure  storage  or  treatment  facility 
woidd  have  to  be  inspected  weekly  to 
ensure  structural  integrity.  For  Uquid 
impoimdments,  the  berms  would  need 
to  be  inspected  for  leaking,  seepage, 
erosion  and  other  signs  of  structural 
weakness.  The  proposal  requires  that 
records  of  these  inspections  would  be 
maintained  on-site,  as  well  as  records 
documenting  any  problems  noted  and 
corrective  actions  taken.  EPA  beUeves 
these  inspections  are  necessary  to 
ensure  proper  maintenance  of  the 
production  area  and  prevent  discharges 
apart  from  those  associated  with  a  storm 
event  from  a  catastrophic  or  chronic 
storm. 

Liquid  impoundments  (e.g.,  lagoons, 
ponds  and  tanks)  that  are  open  and 
capture  precipitation  would  be  required 
to  have  depth  markers  installed.  The 
depth  marker  indicates  the  maximum 
volume  that  should  be  maintained 
under  normal  operating  conditions 
allowing  for  the  volume  necessary  to 
contain  the  25-year,  24-hour  storm 
event.  The  depth  of  the  impoiuidment 
would  have  to  be  noted  during  each 
week's  inspection  and  when  the  depth 
of  manure  and  wastewater  in  the 
impoundment  exceeds  this  maximum 
depth,  the  operation  would  be  required 
to  notify  the  Permit  Authority  and 
inform  him  or  her  of  the  action  will  be 
taken  to  address  this  exceedance.  Closed 
or  covered  liquid  impoundments  must 
also  have  depth  markers  installed,  with 
the  depth  of  the  impoundment  noted 
during  each  week's  inspection.  In  all 
cases,  this  liquid  may  be  land  applied 
only  if  done  in  accordance  with  the 
permit  nutrient  plan  (PNP)  described 
below.  Without  such  a  depth  marker,  a 
CAFO  operator  may  fill  the  lagoons 
such  that  even  a  storm  less  than  a  25- 
year,  24-hour  storm  causes  the  lagoon  to 
overflow,  contrary  to  the  discharge  limit 
proposed  by  the  BPT  requirements. 

An  alternative  technology  for 
monitoring  lagoon  and  impound  meat 
levels  is  remote  sensors  which  monitor 
liquid  levels  in  lagoons  or 
impoundments.  This  sensor  technology 
can  be  used  to  monitor  changes  in 
liquid  levels,  either  rising  or  dropping 
levels,  when  the  level  is  changing 
rapidly  can  trigger  an  alarm.  These 
sensors  can  also  trigger  an  alarm  when 
the  liqmd  level  has  reached  a  critical 
level.  The  alarm  can  transmit  to  a 
wireless  receiver  to  alert  the  CAFO 
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owner  or  operator  and  can  also  alert  the 
permit  authority.  The  advantages  of  this 
type  of  system  is  the  real  time  warning 
it  can  provide  the  CAFO  owner  or 
operator  that  his  lagoon  or 
impoundment  is  in  danger  of 
overflowing.  It  can  provide  the  CAFO 
operator  an  opportunity  to  better 
manage  their  operations  and  prevent 
catastrophic  Mlures.  These  sensors  are 
more  expensive  than  depth  markers; 
however,  the  added  assurance  they 
provide  in  preventing  catastrophic 
failures  may  make  them  attractive  to 
some  operations. 

Option  1  would  require  operations  to 
handle  dead  animals  in  ways  that 
prevent  contributing  pollutants  to 
waters  of  the  U.S.  EPA  proposes  to 
prohibit  any  disposal  of  dead  animals  in 
any  liqiud  impoundments  or  lagoons. 
The  majority  of  operations  have 
mortality  handling  practices  that 
prevent  contamination  of  surface  water. 
These  practices  include  transferring 
mortality  to  a  rendering  facility,  burial 
in  properly  sited  lined  pits,  and 
composting. 

Option  1  also  would  establish 
requirements  to  ensiu«  the  proper  land 
application  of  manure  and  other  process 
wastes  and  wastewaters.  Under  Option 
1  land  application  of  manure  and 
wastewater  to  land  owned  or  operated 
by  the  CAFO  would  have  to  be 
performed  in  accordance  with  a  PNP 
that  estabhshes  application  rates  for 
manure  and  wastewater  based  on  the 
nitrogen  requirements  for  the  crop.  EPA 
believes  that  application  of  manure  and 
wastewater  in  excess  of  the  crop's 
nitrogen  requirements  woiUd  increase 
the  pollutant  runoff  from  fields,  because 
the  crop  would  not  need  this  nitrogen, 
increasing  the  likelihood  of  it  being 
released  to  the  environment 

In  addition,  Option  1  includes  a 
requirement  that  manure  be  sampled  at 
least  once  per  year  and  analyzed  for  its 
nutrient  content  including  nitrogen, 

Ehosphorus  and  potassium.  EPA 
elieves  that  annual  sampling  of  maniu^ 
is  the  minimum  frequency  to  provide 
the  necessary  nutrient  content  on  which 
to  establish  die  appropriate  rate.  If  the 
CAFO  applies  its  manure  more 
frequently  than  once  per  year,  it  may 
choose  to  sample  the  manure  more 
frequently.  Sampling  the  manure  as 
close  to  the  time  of  application  as 
practical  provides  the  CAFO  with  a 
better  measure  of  the  nitrogen  content  of 
the  manure.  Genwally,  nitrogen  content 
decreases  through  volatilization  during 
manure  storage  when  the  manure  is 
exposed  to  air. 

The  manure  application  rate 
established  in  the  PNP  would  have  to  be 
based  on  the  following  factors:  (1)  the 


nitrogen  requirement  of  the  crop  to  be 
grown  based  on  the  agricultural 
extension  or  land  grant  university 
recommendation  for  the  operation's  soil 
type  and  crop;  and  (2)  realistic  crop 
yields  that  reflect  the  jrields  obtained  for 
the  given  field  in  prior  years  or,  if  not 
available,  from  yields  obtained  for  same 
crop  at  nearby  farms  or  coimty  records. 
Once  the  nitrogen  reqiurement  for  the 
crop  is  established  the  maniu« 
application  rate  would  be  determined 
by  subtracting  any  other  sources  of 
nitrogen  available  to  the.crop  from  the 
crop's  nitrogen  requirement.  These 
other  sources  of  nitrogen  can  include 
residual  nitrogen  in  the  soil  from 
previous  applications  of  organic    , 
nitrogen,  nitrogen  credits  from  previous 
crops  of  legiunes,  and  crop  residues,  or 
applications  of  commercial  fiertilizer, 
irrigation  water  and  biosolids. 
Application  rates  would  be  based  on  the 
nitrogen  content  in  the  manure  and 
should  also  account  for  application 
methods,  such  as  incorporation,  and 
other  site  specific  practices. 

The  CAFlD  would  have  to  maintain 

the  PNP  on-site,  along  with  records  of 
the  application  of  manure  and 
wastewater  including:  (1)  the  amount  of 
manure  applied  to  each  field;  (2)  the 
nutrient  content  of  mamue;  (3)  the 
amount  and  type  of  commercial 
fertilizer  and  other  nutrient  sources 
applied;  and  (4)  crop  yields  obtained. 
Records  must  also  indicate  when 
manure  was  applied,  application 
method  and  weather  conditions  at  the 
time  of  appUcation. 

While  Ch>tion  1  would  require  manure 
to  be  sampled  annually,  it  would  not 
require  soil  sampling  and  analysis  for 
the  nitrogen  content  in  the  soil. 
Nitrogen  is  present  in  the  soil  in 
different  forms  and  depending  on  the 
form  the  nitrogen  will  have  different 
potential  to  move  from  the  field. 
Nitrogen  is  present  in  an  organic  form 
from  to  the  decay  of  proteins  and  urea, 
or  &t>m  other  organic  compoimds  that 
result  from  decaying  plant  material  or 
organic  fertilizers  such  as  manure  or 
biosolids.  These  organic  compounds  are 
broken  down  by  soil  bacteria  to 
inorganic  forms  of  nitrogen  such  as 
nitrate  and  anunonia.  Inorganic  nitrogen 
or  urea  may  be  applied  to  crop  or 
pasture  land  as  commercial  fertilizer. 
Inorganic  nitrogen  is  the  form  taken  up 
by  the  plant.  It  is  also  more  soluble  and 
readily  vofatile,  and  can  leave  the  field 
through  runoff  or  emissions.  Nitrogen 
can  also  be  added  to  the  soil  primarily 
through  cxdtivation  of  legximes  which 
will  "fix"  nitrogen  in  the  soil.  At  all 
times  nitrogen  is  cycling  through  the 
soil,  water,  and  air,  and  does  not 
become  adsorbed  or  built  up  in  the  soil 


in  the  way  that  phosphorus  does,  as 
discussed  under  Option  2.  Thus,  EPA  is 
not  proposing  to  require  soil  sampling 
for  nitrogen.  EPA  would,  however, 
require  ^at,  in  developing  the 
appropriate  application  rate  for 
nitrogen,  any  soil  residue  of  nitrogen 
resxdting  from  previous  contributions  by 
organic  fertilizers,  crop  residue  or 
legiune  crops  should  be  taken  into 
account  when  determining  the 
appropriate  nitrogen  application  rate. 
State  Agricultural  Departments  and 
Land  Grant  Universities  have  developed 
methods  for  accounting  for  residual 
nitrogen  contributed  from  legume  crops, 
crop  residue  and  organic  fertilizers. 

Option  1  would  also  prohibit 
application  of  manure  and  wastewater 
within  100  feet  of  siuface  waters,  tile 
drain  inlets,  sinkholes  and  agricultural 
drainage  wells.  EPA  strongly  encourages 
CAFOs  to  construct  vegetated  buffers, 
however.  Option  1  only  prohibits 
applying  manure  withhi  100  feet  of 
surface  water  and  would  not  require 
CAFOs  to  take  crop  land  out  of 
production  to  construct  vegetated 
buffers.  CAFOs  may  continue  to  use 
land  within  100  feet  of  surface  water  to 
grow  crops.  Undw  Option  1,  EPA 
included  costs  for  facilities  to  construct 
minimal  storage,  typically  three  to  six 
months,  to  comply  with  the  manure 
application  rates  developed  in  the  PNP. 
0>A  included  these  costs  because  data 
indicate  pathogen  concentrations  in 
surface  waters  adjacent  to  land  receiving 
manure  are  often  not  significantly 
different  from  pathogen  levels  in  surface 
waters  near  lands  not  receiving  manure 
when  the  maniu«  has  been  stored  and 
aged  prior  to  land  application.  EPA 
believes  the  100  foot  setback,  in 
conjunction  with  proper  manure 
application,  will  minimize  the  potential 
nmoff  of  pathogens,  hormones  such  as 
estrogen,  and  metals  and  reduce  the 
nutrient  and  sediment  runoff. 

EPA  is  aware  of  concerns  that  the 
presence  of  tile  drain  inlets,  sinkholes 
and  agricidtural  drainage  wells  may  be 
widespread  in  some  parts  of  the 
country.  This  could  effectively  preclude 
manure  based  fertilization  of  large  areas 
of  crop  land.  EPA  requests  comment  on 
the  presence  of  such  featiues  in  crop 
land  and  the  extent  to  which  a  100  foot 
setback  around  such  features  would 
interfere  with  land  application  of 
manure.  EPA  also  requests  comment  on 
how  it  might  revise  the  setback 
requirement  to  address  such  concerns 
and  still  adequately  protect  water 
quality. 

EPA  analysis  shows  application  rates 
are  the  single  most  effective  means  of 
reducing  runoff.  Nevertheless,  no 
combination  of  best  management 
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practices  can  prevent  pollutants  frtim 
land  application  from  reaching  siurface 
waters  in  all  instances:  vegetated  buffers 
provide  an  extra  level  of  protection. 
Buffers  are  not  designed  to  reduce 
pollutants  on  their  own;  proper  land 
application  and  buffers  work  in  tandem 
to  reduce  pollutants  from  reaching 
siu-face  waters.  Data  on  the  effectiveness 
of  vegetated  bufiiers  indicate  that  a  35  to 
66  foot  vegetated  buffer  (depending 
primarily  on  slope)  achieves  the  most 
cost-effective  removal  of  sediment  and 
pollutants  from  surface  runoff. 
However,  EPA  chose  not  to  propose 
requiring  operations  to  take  land  out  of 
production  and  construct  a  vegetated 
huffier  because  a  buffer  may  not  be  the 
most  cost-effective  application  to 
control  erosion  in  all  cases.  There  are  a 
variety  of  field  practices  that  should  be 
considered  for  the  control  of  erosion. 
EPA  encourages  CAFOs  to  obtain  and 
implement  a  conservation  management 
plan  to  minimize  soil  losses,  and  also  to 
reduce  losses  of  pollutant  bound  to  the 
soils. 

Today's  proposal  requires  a  greater 
setback  distance  than  the  optimum 
vegetated  buffer  distance.  Since  EPA  is 
not  requiring  the  construction  of  a 
vegetated  biiffer,  the  additional  setback 
distance  will  compensate  for  the  loss  of 
pollutant  reductions  in  the  surface 
runoff  leaving  the  field  that  would  have 
been  achieved  with  a  vegetated  buffer 
without  requiring  CAFOs  to  remove  this 
land  fit)m  production. 

EPA  solicits  comment  on  additional 
options  to  control  erosion  which*would, 
in  turn,  reduce  the  amount  of  pollutants 
reaching  waters  of  the  U.S.  The  options 
for  controlling  erosion  include:  (1) 
implementing  one  of  the  three  NRCS 
Conservation  Practice  Standards  for 
Residue  Management:  No-Till  and  Strip 
Till  (329A),  Mulch  Till  (329B),  or  Ridge 
Till  (329C)  in  the  state  Field  Office 
Technical  Guide;  (2)  requiring  a 
minimum  30%  residue  cover;  (3) 
achieving  soil  loss  tolerance  or  "T';  or 
(4)  implementing  of  the  Erosion  and 
Sediment  Control  Management  Measure 
as  foimd  in  EPA's  draft  National 
Management  Measures  to  Control 
Nonpoint  Source  Pollution  from 
Agriculture.  This  measure  is 
substantially  the  same  as  EPA's  1993 
Guidance  Specifying  Management 
Measure  for  Sources  of  Nonpoint 
Pollution  in  Coastal  Waters  which  says 
to: 

"*  *   *  Apply  the  erosion  control 
component  of  a  Resource  Management 
System  (RMS)  as  defined  in  the  1993  Field 
Office  Technical  Guide  of  the  U.S. 
Department  of  AgricultureBNational 
Resources  Ck)nservation  Service  to  minimize 
delivery  of  sediment  from  agricultural  lands 
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to  surface  waters,  or  design  and  install  a 
combination  of  management  and  physical 
practices  to  settle  the  settleable  solids  and 
associated  pollutants  in  runoff  delivered 
from  the  contributing  area  for  storms  of  up 
to  and  including  a  10-year,  24-hour 
frequency." 

Farmers  entering  stream  buffers  in  the 
Conservation  Reserve  Program's  (CRP) 
Continuous  Sign-Up  receive  bonus 
payments,  as  an  added  incentive  to 
enroll,  include  a  20  percent  rental 
bonus,  a  $100  per  acre  payment  up-front 
(at  the  time  they  sign  up),  and  another 
bonus  at  the  time  they  plant  a  cover. 
These  bonus  payments  more  than  cover 
costs  associated  with  enrolling  stream 
buffers,  (i.e.,  rents  forgone  for  the 
duration  of  their  10  or  15  year  CRP 
contracts,  and  costs  such  as  seed,  fuel, 
machinery  and  labor  for  planting  a 
cover  crop).  The  bonuses  provide  a 
considerable  incentive  to  enroll  stream 
buffers  because  the  farmers  receive 
payments  from  USDA  well  in  excess  of 
what  they  could  earn  by  renting  the 
land  for  crop  production.  Fanners  can 
enter  buffers  into  the  CRP  program  at 
anytime. 

EPA  may  also  consider  providing 
CAFOs  the  option  of  prohibiting  manure 
application  within  100  feet  or 
constructing  a  35  foot  vegetated  buffer. 
EPA  solicits  comment  on  any  and  all  of 
these  options. 

Option  2.  Option  2  retains  all  the 
same  requirements  for  the  feedlot  and 
maniu^  storage  areas  described  under 
Option  1  with  one  exception:  Option  2 
would  impose  a  BMP  that  requires 
manure  application  rates  be  phosphorus 
based  where  necessary,  depending  on 
the  specific  soil  conditions  at  the  CAFO. 

Manure  is  phosphorus  rich,  so 
application  of  manure  based  on  a 
nitrogen  rate  may  result  in  application 
of  phosphorus  in  excess  of  crop  uptake 
requirements.  Traditionally,  this  has  not 
been  a  cause  for  concern,  because  the 
excess  phosphorus  does  not  usually 
cause  harm  to  the  plant  and  can  be 
adsorbed  by  the  soil  where  it  was 
thought  to  be  strongly  boimd  and  thus 
environmentally  benign.  However,  the 
capacity  for  soil  to  adsorb  phosphorus 
will  vary  according  to  soil  type,  and 
recent  observations  have  shown  that 
soils  can  and  do  become  saturated  with 
phosphorus.  When  satiuation  occurs, 
continued  application  of  phosphorus  in 
excess  of  what  can  be  used  by  the  crop 
and  adsorbed  by  the  soil  resiilts  in  the 
phosphorus  leaving  the  field  with  storm 
water  via  leaching  or  nmoff. 
Phosphorus  bound  to  soil  may  also  be 
lost  from  the  field  through  erosion. 
Repeated  manure  application  at  a 
nitrogen  rate  has  now  resulted  in  high 
to  excessive  soil  phosphorus 


concentrations  in  some  geographic 
locations  across  the  coimtry.  Option  2 
would  require  manure  application  be 
based  on  the  crop  removal  rate  for 
phosphorus  in  locations  where  soil 
concentrations  or  soil  concentrations  in 
combination  with  other  factors  indicate 
that  there  is  an  increased  likelihood  that 
phosphorus  will  leave  the  field  and 
contribute  pollutants  to  nearby  surface 
water  and  groimdwater.  Further,  when 
soil  concentrations  alone  or  in 
combination  with  other  factors  exceed  a 
given  threshold  for  phosphorus,  the 
proposed  rule  would  prohibit  manure 
application.  EPA  included  this 
restiiction  because  the  addition  of  more 
phosphorus  under  these  conditions  is 
unnecessary  for  ensuring  optimum  crop 
production. 

Nutrient  management  under  Option  2 
includes  all  the  steps  described  imder 
Option  1 ,  plus  the  requirement  that  all 
CAFOs  collect  and  analyze  soil  samples 
at  least  once  every  3  years  from  all  fields 
that  receive  manure.  EPA  would  require 
soil  sampling  at  3  year  intervals  because 
this  reflects  a  minimal  but  common 
interval  used  in  crop  rotations.  This 
frequency  is  also  commonly  adopted  in 
nutrient  management  plans  prepared 
voluntarily  or  under  state  programs. 
When  soil  conditions  allow  for  manure 
application  on  a  nitrogen  basis,  then  the 
PPJP  and  record  keeping  requirements 
are  identical  to  Option  1 .  Permit 
nutrient  plans  would  have  to  be 
reviewed  and  updated  each  year  to 
reflect  any  changes  in  crops,  animal 
production,  or  soil  measurements  and 
would  be  rewritten  and  certified  at  a 
minimum  of  once  every  five  years  or 
concurrent  with  each  permit  renewal. 
EPA  solicits  comment  on  conditions, 
such  as  no  changes  to  the  crops,  or  herd 
or  flock  size,  under  which  rewriting  the 
plan  would  not  be  necessary  and  would 
not  require  the  involvement  of  a 
certified  planner. 

The  CAFO's  PNP  would  have  to 
reflect  conditions  that  require  manure 
application  on  a  phosphorus  crop 
removal  rate.  The  manure  application 
rate  based  on  phosphorus  requirements 
takes  into  account  the  amount  of 
phosphorus  that  will  be  removed  from 
the  field  when  the  crop  is  harvested. 
This  defines  the  amount  of  phosphorus 
and  the  amount  of  manure  that  may  be 
applied  to  the  field.  The  PNP  must  also 
account  for  the  nitrogen  requirements  of 
the  crop.  Application  of  manure  on  a 
phosphorus  basis  will  require  the 
addition  of  commercial  fertilizer  to  meet 
the  crop  requirements  for  nitrogen. 
Under  Option  2,  EPA  believes  there  is 
an  economic  incentive  to  maximize 
proper  handling  of  manure  by 
'conserving  nitrogen  and  minimising  the 
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expense  associated  with  commercial 
fertilizer.  EPA  expects  manure  handling 
and  management  practices  will  change 
in  an  effort  to  conserve  the  nitrogen 
content  of  the  manure,  and  encourages 
such  practices  since  they  are  likely  to 
have  the  additional  benefit  of  reducing 
the  nitrogen  losses  to  the  atmosphere. 

EPA  believes  management  practices 
that  promote  nitrogen  losses  during 
storage  will  resiilt  in  higher  applications 
of  phosphorus  because  in  order  to  meet 
the  crops  requirements  for  nitrogen  a 
larger  amount  of  manure  must  be 
applied.  Nitrogen  volatilization 
exacerbates  the  imbalance  in  the  ratio  of 
nitrogen  to  phosphorus  in  the  manure  as 
compared  to  the  crop's  requirement. 
Thus  application  of  manure  to  meet  the 
nitrogen  requirements  of  the  crop  will 
result  in  over  application  of  phosphorus 
and  the  ability  of  the  crops  and  soil  to 
assinulate  phosphorus  will  reach  a 
point  at  which  ihe  facility  must  revise 
the  PNP  to  reflect  phosphorus  based 
application  rates.  EPA  solicits  comment 
on  additional  incentives  that  can  be 
used  to  discourage  those  manure 
storage,  treatment,  and  handling 
practices  that  result  in  nitrogen 
volatilization. 

Under  both  Option  1  (N)  and  Option 
2  (P),  the  application  of  nitrogen  from 
all  sources  may  not  exceed  the  crop 
nutrient  requirements.  Since  a  limited 
amount  of  nutrients  can  be  applied  to 
the  field  in  a  given  year,  EPA  expects 
facilities  will  select  the  site-specific 
practices  necessary  to  optimize  use  of 
those  nutrients.  Facilities  that  apply 
manure  at  inappropriate  times  run  the 
risk  of  losing  the  value  of  nutrients  and 
will  not  be  permitted  to  reapply 
nutrients  to  compensate  for  this  loss. 
Consequently  crop  yields  may  suffer, 
and  in  subsequent  years,  the  allowable 
application  rates  will  be  lower.  For 
these  reasons,  facilities  with  no  storage 
are  assumed  to  need  a  minimal  storage 
capacity  to  allow  improved  use  of 
nutrients. 

Option  2  provides  three  methods  for 
determining  the  manure  application  rate 
for  a  CAFO.  These  three  methods  are: 

•  Phosphorus  Index 

•  Soil  Phosphorus  Threshold  Level 

•  Soil  Test  Phosphorus  Level 

These  three  methods  are  adapted  from 
NRCS'  nutrient  management  standard 
(Standard  590),  which  is  being  used  by 
States'  Departments  of  Agriculture  to 
develop  State  nutrient  standards  that 
incorporate  one  or  a  combination  of 
these  three  methods.  EPA  is  proposing 
to  require  that  each  authorized  state 
Permit  Authority  adopt  one  of  these 
three  methods  in  consultation  with  the 
State  Conservationist.  CAFOs  would 


then  be  required  to  develop  their  PNP 
based  on  the  State's  method  for 
establishing  the  application  rate.  In 
those  states  where  EPA  is  the  permitting 
authority,  the  EPA  Director  would  adopt 
one  of  these  three  methods  in 
consultation  with  that  State's 
Conservationist. 

Phosphorus  Index — This  index 
assesses  the  risk  that  phosphorus  will  be 
transported  off  the  field  to  surface  water 
and  estabbshes  a  relative  value  of  low, 
medium,  high  or  very  high,  as  specified 
in  §412.33.  Alternatively,  it  may 
establish  a  numeric  ranking.  At  the 
present  time  there  are  several  versions 
of  the  P-Index  under  development. 
Many  states  are  working  on  a  P-Index 
for  their  state  in  response  to  the  NRCS 
590  Standard,  and  NRCS  itself 
developed  a  P-Index  template  in  1994 
and  is  in  the  process  of  updating  that 
template  at  the  present  time.  There  are 
efforts  underway  in  the  scientific 
community  to  standardize  a  phosphorus 
index  and  assign  a  numeric  ranking. 

At  a  minimiim  the  phosphorus  index 
must  consider  the  following  factors: 

•  Soil  erosion 

•  Irrigation  erosion 

•  Runoff  class  , 

•  Soil  P  test 

•  P  fertilizer  application  rate 

•  P  fertilizer  application  method 

•  Organic  P  source  application  rate 

•  Organic  P  source  application  method 

Other  factors  could  also  be  incliided, 
such  as: 

•  Subsurface  drainage 

•  Leaching  potential 

•  Distance  from  edge  of  field  to  surface 
water 

•  Priority  of  receiving  water 

Each  of  these  factors  is  listed  in  a 
matrix  with  a  score  assigned  to  each 
factor.  For  example,  the  distance  from 
edge  of  field  to  siiriace  water  assigns  a 
score  to  different  ranges  of  distance.  The 
greater  the  measured  distance,  the  lower 
the  score.  Other  factors  may  not  be  as 
straightforward.  For  example,  the 
surface  runoff  class  relates  field  slope 
and  soil  permeability  in  a  matrix,  and 
determines  a  score  for  this  element 
based  on  the  combination  of  these 
foctors.  The  same  kind  of  approach 
could  also  be  used  for  the  subsurface 
drainage  class,  relating  soil  drainage 
class  with  the  depth  to  the  seasonal  high 
water  table.  The  values  for  all  variables 
that  go  into  determining  a  P-Index  can 
either  be  directly  measured,  such  as 
distance  to  suriace  water,  or  can  be 
determined  by  data  available  from  the 
state,  such  as  soil  drainage  class  that  is 
based  on  soil  types  found  in  the  state 
and  assigned  to  all  soil  types.  Finally, 
each  factor  is  assigned  a  weight 


depending  on  its  relative  importance  in 
the  transport  of  phosphorus. 

When  a  P-Index  is  used  to  determine 
the  potential  for  phosphorus  transport 
in  a  field  and  the  overall  score  is  high, 
the  operations  would  apply  manure  on 
a  phosphorus  basis  (e.g.,  apply  to  meet 
the  crop  removal  rate  for  phosphorus). 
When  a  P-Index  determines  that  the 
transport  risk  is  very  hi^,  application 
of  maniure  would  be  prohibited.  If  the  P- 
Index  results  in  a  rating  of  low  or 
medium,  then  manure  may  be  applied 
to  meet  the  nitrogen  requirements  of  the 
crop  as  described  under  Option  1 . 
However,  the  CAFO  must  continue  to 
collect  soil  samples  at  least  every  three 
years.  If  the  phosphorus  concentration 
in  the  soil  is  sharply  increasing,  the 
CAFO  may  want  to  consider  managing 
its  manure  differently.  This  may  include 
changing  the  feed  formulations  to 
reduce  the  amoimt  of  phosphorus  being 
fed  to  the  animal.*;,  precision  feeding  to 
account  for  nutrient  needs  of  different 
breeds  and  ages  of  animals.  It  may  also 
include  changing  manure  storage 
practices  to  reduce  nitrogen  losses. 
There  is  a  great  deal  of  research  on  feed 
management,  including  potential  effects 
on  milk  production  when  phosphorus 
in  rations  fed  to  dairy  cows  is  reduced, 
and  the  cost  savings  of  split  sex  and 
multistage  diets  and  the  addition  of  or 
adding  the  enzyme  phytase  to  make  the 
phosphorus  more  digestible  by  poultry 
and  swine.  Phytase  additions  in  the  feed 
of  monogastrics  have  proven  effective  at 
increasing  the  ability  of  the  animal  to 
assimilate  phosphorus  and  can  reduce 
the  amount  of  phosphorus  excreted. 
Phytase  use  is  also  reported  to  increase 
bioavailability  of  proteins  and  essential 
minerals,  reducing  the  need  for  costly 
supplemental  phosphorus,  and  reducing 
necessary  calcium  supplements  for 
layers.  The  CAFO  may  also  consider 
limiting  the  application  of  manure.  For 
example,  the  CAFO  may  apply  manure 
to  one  field  to  meet  the  nitrogen 
requirements  for  that  crop  but  not  return 
to  that  field  until  the  crops  have 
assimilated  the  phosphorus  that  was 
applied  from  the  manure  application. 

Phosphorus  Threshold— this 
threshold  which  would  be  developed 
for  different  soil  types  is  a  measure  of 
phosphorus  in  the  soil  that  reflects  the 
level  of  phosphorus  at  which 
phosphorus  movement  in  the  field  is 
acceptable.  Scientists  are  ciurently 
using  a  soluble  phosphorus 
concentration  of  1  part  per  million 
(ppm)  as  a  measure  of  acceptable 
phosphorus  movement.  When  the  soil 
concentration  of  phosphorus  reaches 
this  threshold  the  concentration  of 
phosphorus  in  the  runoff  wouJd  be 
expected  to  be  1  ppm.  The  1  ppm  value 
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has  been  used  as  an  indicator  of 
acceptable  phosphorus  concentration 
because  it  is  a  concenfration  that  has 
been  applied  to  POTWs  in  their  NPDES 
permits.  An  alternative  phosphorus 
discharge  value  could  be  the  water 
quality  concentration  for  phosphorus  in 
a  given  receiving  stream. 

States  which  adopt  this  method  in 
their  state  nutrient  management 
standard  would  need  to  establish  a 
phosphorus  threshold  for  all  tjrpes  of 
soils  found  in  their  state. 

Use  of  the  phosphorus  threshold  in 
developing  an  application  rate  allows 
for  soils  with  a  phosphorus 
concentration  less  than  three  quarters 
the  phosphorus  threshold  to  apply 
manure  on  a  nitrogen  basis.  When  soils 
have  a  phosphorus  concentration 
between  3/4  and  twice  the  phosphorus 
threshold  then  manure  must  be  applied 
*  to  meet  the  crop  removal  requirements 
.for  phosphorus.  For  soils  which  have 
phosphorus  concentrations  greater  than 
twice  the  phosphorus  threshold,  no 
manure  may  be  applied. 

Soil  Test  Phosphorus — The  soil  test 
phosphorus  is  an  agronomic  soil  test 
that  measures  for  phosphorus.  This 
method  is  intended  to  identify  the  point 
at  which  the  phosphorus  concentration 
in  the  soil  is  high  enough  to  ensure 
optimum  crop  production.  Once  that 
concentration  range  (often  reported  as  a 
"high"  value  from  soil  testing 
laboratories)  is  reached,  phosphorus  is 
applied  at  the  crop  removal  rate.  If  the 
soil  test  phosphorus  level  reaches  a  very 
,  high  concentration,  then  no  manure 
may  be  applied.  Most  soils  need  to  be 
nearly  satiirated  with  phosphorus  to 
achieve  optimum  crop  yields.  The  soil 
phosphorus  concentration  should  take 
into  account  the  crop  response  and 
phosphorus  application  should  be 
restricted  when  crop  yield  begins  to 
level  off. 

The  soil  test  phosphorus  method 
establishes  requirements  based  on  low, 
medium,  high  and  very  high  soil 
condition,  and  applies  the  same 
restrictions  to  these  measures  as  are 
used  in  the  P-Index.  States  that  adopt 
this  method  must  establish  the  soil 
concentration  ranges  for  each  of  these 
risk  factors  for  each  soil  type  and  crop 
in  their  state. 

EPA  anticipates  that  in  most  states, 
the  permit  authority  will  incorporate  the 
State's  nutrient  standard  (590  Standard) 
into  CAFO  permits.  For  example,  if  the 
permit  authority,  in  consultation  with 
the  State  Conservationist,  adopts  a 
Phosphorus  Index,  then  CAFO  permits 
would  include  the  eiitire  P-Index  as  the 
permit  condition  dictating  how  the 
application  rate  must  be  developed.  If  a 
permit  authority  selects  the  Phosphorus 


Threshold,  then  the  CAFO  permits  must 
contain  soil  concentration  limitations 
that  reflect  phosphorus-based 
application,  as  well  as  the  level  at 
which  maniue  application  is  prohibited. 

Each  State  Conservationist,  in 
consultation  with  land  grant  university 
scientists  and  the  state,  must  develop  a 
Phosphorus  Index  for  that  state  by  May 
2001.  EPA  may  consider  eliminating  the 
use  of  the  soil  phosphorus  threshold 
level  and  the  soil  test  phosphorus  level 
as  methods  for  determining  the  manure 
application  rate  for  a  CAFO  and 
requiring  the  use  of  the  state 
Phosphorus  Index.  Scientists  studying 
phosphorus  losses  from  agricultural 
lands  are  supporting  the  development 
and  use  of  the  Phosphorus  Index  since 
it  combines  the  factors  critical  in 
determining  risk  of  phosphorus  rate  and 
transport  to  surface  waters,  including 
the  soil  phosphorus  threshold  level, 
when  developed.  EPA  is  soliciting 
comment  on  this  option. 

Finally,  imder  Option  2  EPA  is 
proposing  to  require  CAFOs  that 
transfer  manure  off-site  to  provide  the 
recipient  of  the  manure  with 
information  as  to  the  nutrient  content  of 
the  manure  and  provide  the  recipient 
with  information  on  the  correct  use  of 
the  manure.  See  Section  Vn.E.4,  for  a 
complete  discussion  of  the  reqmrements 
for  off-site  transfer  of  manure. 

As  discussed  in  Section  VI, 
compliance  costs  for  manure  transfer 
assessed  to  the  CAFO  include  hauling 
costs  and  record  keeping.  If  the 
recipient  is  land  applying  the  manure, 
the  recipient  is  most  likely  a  crop 
farmer,  and  the  recipient  is  assimied  to 
already  have  a  nutrient  management 
plan  that  considers  typical  yields  and 
crop  requirements.  The  recipient  is  also 
assumed  to  apply  manure  and  wastes  on 
a  nitrogen  basis,  so  the  application  costs 
are  offset  by  the  costs  for  commercial 
fertilizer  purchase  and  application.  EPA 
assumes  the  recipient  may  need  to 
sample  soils  for  phosphorus,  and  costs 
for  sampling  identically  to  the  CAFO, 
i.e.  every  three  years.  EPA  has  not 
accoimted  for  costs  that  would  result 
from  limiting  the  amoimt  or  way 
recipients  are  currently  using  manure. 
EPA  solicits  comment  on  the  impact  to 
recipients  who  currently  use  manure 
and  may  have  to  change  their  practices 
as  a  result  of  this  requirement.  In  cases 
where  manure  is  received  for  alternative 
uses,  the  recipient  is  deemed  to  already 
maintain  the  appropriate  records. 

EPA  solicits  comments  on  whether 
there  should  be  required  training  for 
persons  that  will  apply  manure.  There 
are  some  states  which  have  these 
requirements.  Proper  application  is 
critical  to  controlling  pollutant 


discharges  from  crop  fields.  Some  states 
have  establish  mandatory  training  for 
persons  that  apply  manure.  EPA  will 
consult  with  USDA  on  the  possibility  of 
establishing  a  national  training  program 
for  manure  applicators. 

Rotational  Grazing.  At  the  request  of 
the  environmental  community,  EPA  has 
investigated  rotational  grazing  as  an 
alternative  to  confinement-based 
livestock  production.  Any  pasture  or 
grazing  operation  is  by  defbiition  not  a 
form  of  confinement,  therefore  use  of 
these  practices  are  outside  of  the  scoipe 
of  these  regulations. 

Intensive  rotational  grazing  is  known 
by  many  terms,  including  intensive 
grazing  management,  short  duration, 
grazing,  savory  grazing,  controlled 
grazing  management,  and  voisin  grazing 
management.  This  practice  involves 
rotating  livestock  and  poultry  among 
several  pasture  subunits  or  paddocks, 
often  on  a  daily  basis,  to  obtain 
maximimi  efficiency  of  the  pasture  land. 

Due  to  the  labor.  lencing,  water,  and 
land  requirements  for  intensive 
rotational  grazing,  typically  only  small 
dairy  operations  with  less  than  100  head 
use  this  practice.  Few  beef  feedlots 
practice  intensive  rotational  grazing. 
Poultry  on  pastiue  is  usually  housed  in 
a  portable  building  or  pen  holding  up  to 
100  birds  that  is  moved  daily;  rarely  are 
more  than  1,000  birds  in  total  raised  in 
this  maimer.  Swine  have  also  been 
successfully  raised  on  pastiue,  most 
frequently  as  a  seasonal  farrowing 
operation  in  combination  with  seasonal 
sheep  or  cow  grazing.  Climate  and 
associated  growing  seasons  make  it  very 
difficult  for  operations  to  use  an 
intensive  rotational  grazing  system 
throughout  the  entire  year.  Most  dairy 
operations  and  beef  feedlots  that  use 
rotational  grazing  typically  operate 
between  3  and  9  months  of  the  year, 
with  12  months  most  likely  only  in  the 
southern  states.  Poultry  on  pasture  are 
produced  for  about  6  months,  and  pigs 
are  typically  farrowed  once  per  year. 

Grazing  systems  are  not  directly 
comparable  to  confined  feeding 
operations,  as  one  system  can  not 
readily  switch  to  the  other.  Intensive 
rotational  grazing  systems  are  reported 
to  have  advantages  over  confined 
feeding  operations:  reduced  housing 
and  feed  costs,  improved  animal  health, 
less  manure  handling,  and  more 
economic  flexibility.  Intensive 
rotational  grazing  also  encourages  grass 
growth  and  development  of  healthy  sod, 
which  in  turn  reduces  erosion.  In  a  good 
rotational  system,  manure  is  more 
evenly  distributed  and  will  break  up 
and  disappear  fit)m  the  surface  faster. 
E)espite  these  advantages,  studies  do 
not  indicate  significant  reductions  of 
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pathogens  or  nutrients  in  runoff  to 
nearby  streams  as  compared  to  manured 
fields.  Rotational  grazing  systems  may 
still  require  manure  maintenance  near 
watering  areas  and  paths  to  and  from 
the  paddock  areas.  There  are  also  limits 
to  the  implementation  of  intensive 
rotational  grazing  systems,  which  are 
highly  dependent  upon:  available 
acreage,  herd  size,  land  resources,  labor, 
water  availability,  proximity  of  past\ire 
area  to  milking  center  for  dairy 
operations,  and  feed  storage  capabilities. 
Grazing  systems  usually  produce  lower 
animal  weight  gain  and  milk  production 
levels,  provide  limited  manure  handling 
options,  and  do  not  provide  the  level  of 
biosecurity  that  confinement  forms  can 
obtain. 

Proposed  Basis  for  BPT  Limitations. 
EPA  is  not  proposing  to  establish  BPT 
requirements  for  the  beef,  dairy,  swine, 
veal  and  poultry  subcategories  on  the 
basis  of  Option  1 .  because  it  does  not 
represent  the  best  practicable  control 
technology.  In  areas  that  have  high  to 
very  high  phosphorus  build  up  in  the 
soils.  Option  1  woiild  not  require  that 
manure  application  be  restricted  or 
eliminated.  Thus,  the  potential  for 
phosphorus  to  be  discharged  from  land 
owned  or  controlled  by  the  CAFOs 
would  not  be  controlled  by  Option  1. 
Consequently  Option  1  woidd  not 
adequately  control  discharges  of 
phosphorus  from  these  areas.  Option  2 
would  reduce  the  discharge  of 
phosphorus  in  field  runoff  by  restricting 
the  amount  of  phosphorus  that  may  be 
applied  to  the  amount  that  is 
appropriate  for  agricultural  purposes  or 
prohibiting  the  application  of  manure 
when  phosphorus  concentrations  in  the 
soil  are  very  high  and  additional 
phosphorus  is  not  needed  to  meet  crop 
requirements. 

EPA  is  proposing  to  establish  BPT 
limitations  for  the  beef,  dairy,  swine, 
veal  and  poultry  subcategories  on  the 
basis  of  Ciption  2  with  the  exception 
that  it  is  co-proposing  options  with  and 
without  the  certification  regulations  for 
off-site  land  application  of  manure. 
EPA's  decision  to  base  BPT  limitations 
on  Option  2  treatment  reflects 
consideration  of  the  total  cost  of 
application  of  technology  in  relation  to 
the  effluent  reduction  benefits  to  be 
achieved  frvm  such  application.  Option 
2  is  expected  to  cost  $549  million  under 
the  two-tier  structure  and  achieve  107 
million  pounds  of  pollutant  reductions 
for  a  total  cost  to  poimd  ratio  of  $0.57. 
The  three-tier  structive  is  estimated  to 
cost  $551  for  a  total  cost  to  pound  ratio 
of  $0.51. 

The  Option  2  technology  is  one  that 
is  readily  applicable  to  all  CAFOs.  The 
production  area  requirements  represent 


the  level  of  control  achieved  by  the 
majority  of  CAFOs  in  the  beef,  dairy, 
swine,  poultry  and  veal  subcategories. 
USDA  and  the  American  Society  of 
Agricultiuul  Engineers  cite  the  25-year, 
24-hour  storm  as  the  standard  to  which 
storage  structures  should  comply.  This 
has  been  the  standard  for  many  years, 
and  most  existing  lagoons  and  other 
open  liquid  containment  structures  are 
built  to  this  standard.  As  described 
above,  the  land  application 
requirements  associated  with  Option  2 
are  believed  to  represent  proper 
agricultural  practice  and  to  ensure  that 
CAPO  manure  is  applied  to  meet  the 
requirements  of  the  crops  grown  and  not 
exceed  the  ability  of^e  soU  and  crop 
to  absorb  nutrients. 

EPA  believes  any  of  the  three  methods 
for  determining  when  manure  should  be 
applied  on  a  phosphorus  basis  would 
represent  BPT.  Each  method  has  distinct 
advantages  which,  depending  on  the 
ciraunstances.  could  make  one  method 
preferred  over  another.  There  has  been 
considerable  work  done  in  this  area 
within  the  past  few  years  and  this  work 
is  continuing.  EPA  believes  that  this 
proposed  BPT  approach  provides 
adequate  flexibility  to  allow  states  to 
develop  an  approach  that  works  best  for 
the  soils  and  crops  being  grown  within 
their  state.  Nonetheless,  EPA  will 
continue  to  work  with  soil  scientists 
and  may  consider  standardizing  the 
factors  included  in  the  phosphorus 
index  to  develop  a  standard  rating  scale, 
for  the  purpose  of  CAFO  requirements. 
EPA  also  solicits  comment  on  whether 
there  should  be  some  EPA  oversight  or 
approval  of  the  phosphorus  method 
developed  by  the  states.  Specifically 
EPA  solicits  comment  whether  of  ^A 
should  establish  standards  that  must  be 
included  in  a  phosphorus  index.  These 
standards  may  include  specifying 
additional  criteria  which  should  be 
considered  in  the  index,  such  as 
distance  to  surface  water.  EPA  also 
seeks  comment  on  whether  it  should 
establish  minimum  standards  on  how 
these  criteria  must  be  factored  into  a 
Phosphorus  Index,  such  as  specifying 
the  weight  to  be  assigned  to  the  various 
criteria  included  in  the  Index  and 
assigning  the  values  for  specific  ranges 
for  each  criteria.  EPA  may  consider 
establishing  a  minimum  standard  for  the 
phosphorus  threshold  method  for 
example  requiring  that  at  a  minimum 
the  phosphorus  threshold  be  based  on 
the  soil  phosphorus  concentration  that 
would  result  in  a  soluble  phosphorus 
concentration  in  the  runoff  of  1  ppm. 
EPA  may  also  consider  establishing 
specific  sampling  protocols  for 


collecting  manure  and  soil  samples  and 
analyzing  for  nutrients. 

CAFOs  must  also  develop  and 
implement  a  PNP  that  establishes  the 
appropriate  manure  application  rate. 
EPA  believes  the  land  application  rates 
established  in  accordance  with  one  of 
the  three  inethods  described  in  today's 
proposed  regulation,  along  with  the 
prohibition  of  manure  application 
within  100  feet  of  surface  water,  will 
ensure  manure  and  wastewater  are 
applied  in  a  maimer  consistent  with 
proper  agricultural  use.  EPA  has 
included  a  discussion  of  how  to  develop 
a  PNP  in  section  VIII.C.6. 

EPA  believes  that  state  sampling  and 
analjrtical  protocols  are  effective; 
however,  soil  phosphorus  levels  can 
vary  depending  on  how  the  soil  samples 
are  collected.  For  example,  a  CAFO  that 
sur&ce-applies  manine  will  deposit 
phosphorus  in  the  surface  layer  of  the 
soil  and  should  collect  soil  samples 
from  the  top  layer  of  soil.  If  this  CAFO 
collects  soil  samples  to  a  depth  of 
several  inches  the  analysis  may 
imderstate  the  phosphorus 
concentrations  in  the  soil.  EPA  solicits 
comments  on  the  need  to  establish 
sampling  protocols  for  soil  sampling. 

4.  Best  Control  Technology  for 
Conventional  Pollutants  (BCT) 

In  evaluating  possible  BCT  standards, 
EPA  first  considered  whether  there  are 
any  candidate  technologies  (i.e., 
technology  options);  that  are 
technologically  feasible  and  achieve 
greater  conventional  pollutant 
reductions  than  the  proposed  BPT 
technologies.  (Conventional  pollutants 
are  defined  in  the  Clean  Water  Act  as 
including:  Total  Suspended  Solids 
(TSS),  Biochemical  Ctocygen  Demand 
(BOD),  pH,  oil  and  grease  and  fecal 
coliform.)  EPA  considered  the  same 
BAT  technology  options  described 
below  and  their  effectiveness  at 
reducing  conventional  pollutants.  EPA's 
analysis  of  pollutant  reductions  has 
focused  primarily  on  the  control  of 
nutrients,  nitrogen  and  phosphorus. 
However,  the  Agency  has  also  analyzed 
what  the  technology  options  can 
achieve  with  respect  to  sediments  (or 
TSS).  metals,  and  pathogens.  Although 
livestock  waste  also  contains  BOD,  EPA 
did  not  analyze  the  loadings  or  loadings 
reductions  associated  with  the 
technology  options  for  BOD.  Thus,  the 
only  conventional  pollutant  considered 
in  the  BCT  analysis  is  TSS.  EPA 
identified  no  technology  option  that 
achieves  greater  TSS  removals  than  the 
proposed  BPT  technologies  (see  the 
Technical  Development  Document). 
EPA  does  not  believe  that  these 
technology  options  would  substantially 
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reduce  BOD  loads.  There  are  therefore 
no  candidate  technologies  for  more 
stringent  BCT  limits.  If  EPA  had 
identified  technologies  that  achieve 
greater  TSS  reductions  than  the 
proposed  BPT.  EPA  would  have 
performed  the  two  part  BCT  cost  test. 
(See  51  FR  24974  for  a  description  of  the 
methodology  EPA  employs  when  setting 
BCT  standarids.)  EPA  solicits  comment 
on  the  assumptions  it  used  in 
considering  BCT. 
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EPA  is  proposing  to  establish  BCT 
limits  for  conventional  pollutants 
equivalent  to  the  proposed  BPT  limits. 

5.  Best  Available  Technology 
Economically  Achievable  (BAT) 

EPA  is  considering  six  technology 
options  to  control  discharges  frt>m 
CAFOs  in  the  beef,  veal  and  poultry 
subcategories,  and  seven  technology 
options  for  the  dairy  and  hog 
subcategories.  All  of  the  technology 


options  include  restrictions  on  land 
application  of  manure,  best  management 
practices  (BMPs).  inspections  and 
record  keeping  for  the  animal 
confinement  areas,  and  wastewater 
storage  or  treatment  struct\u«s.  The 
following  table  summarizes  the 
requirements  for  each  of  the  seven 
technology  options.  Note  that  a  given 
technology  option  may  include  a 
combination  of  technologies. 


Table  8-1.— Requirements  Considered  in  the  Technology  Options 


zero  Discharge  w/overflow  when  a  25-24  Design  Stand- 
ard is  met  

Depth  marlcers  tor  lagoons  

Annual  Manure  Testing 

N-basedPNP  ..-. Z"Z. 

100'  LA  settwck  ' 

P-tMised  PNP  (where  necessary)  

Soil  Test — every  3yrs 

Zero  discharge  without  any  allowance  for  overflow  

Hydrologic  Link  Assessment  &  Zero  Discharge  to  Ground- 
water beneath  Production  Area  

Ambient  Surface  Water  Sampling  (N.P.TSS) 

Anaerobic  Digestion  w/power  generation  

Frozen/snow  covered/saturated  application  prohibitions 

X  =  All  Subcategories. 


Option  1 


X 

X 

X 
X 
X 


Option2 


X 
X 
X 


X 
X 
X 


Option  3 


X 
X 
X 


X 
X 
X 


Option  1 .  This  option  is  equivalent  to 
Option  1  described  under  BPT  Section 
Vin.3.  Option  1  woidd  require  zero 
discharge  from  the  production  area  and 
that  liquid  storage  be  designed, 
constructed  and  maintained  to  handle 
all  process  wastewater  and  storm  water 
runoff  from  the  25-year,  24-hour  storm 
event.  In  addition,  Option  1  requires 
management  practices  to  ensure  that  the 
production  area  (which  includes 
manure  and  wastewater  storage)  is  being 
adequately  maintained. 

Option  1  also  would  establish  a 
requirement  to  develop  a  PNP  which 
establishes  the  proper  land  application 
rate  for  manure  and  wastewater  to  meet 
the  nitrogen  requirements  for  the  crops 
being  grown  by  the  CAFO  and  require 
a  100  foot  setback  from  surface  water, 
sinkholes,  tile  drain  inlets  and 
agricultiual  drainage  wells. 

Option  2.  This  option  is  equivalent  to 
Option  2  described  under  BPT  (section 
VH.3).  Option  2  includes  all  of  the 
requirements  established  under  Option 
1.  However,  Option  2  would  further 
restrict  the  amoimt  of  maniu«  that  can 
be  applied  to  crop  land  owned  or 
controlled  by  the  CAFO.  The  CAFO 
would  be  required  to  apply  maniu«  and 
wastewater  at  the  appropriate  rate 


taking  into  account  the  nutrient 
requirements  of  the  crop  and  soil 
conditions.  Specifically,  Option  2 
would  require  that  manure -be  applied  at 
crop  removal  rate  for  phosphorus  if  soil 
conditions  warrant  and,  if  soils  have  a 
very  high  level  phosphorus  build-up,  no 
manure  or  wastewater  could  be  applied 
to  the  crop  land  owned  or  controUed  by 
the  CAFO. 

Option  3.  Option  3  includes  all  the 
requirements  for  Option  2  and  would 
require  that  all  operations  perform  an 
assessment  to  determine  whether  the 
ground  water  beneath  the  feedlot  and 
manure  storage  area  has  a  direct 
hydrological  connection  to  surface 
water.  As  described  in  Section  VII,  EPA 
has  authority  to  control  discharges  to 
surface  water  through  ground  water  that 
has  a  direct  hydrological  coimection  to 
surface  water.  A  hydrological 
connection  refers  to  the  interflow  and 
exchange  between  surface 
impoimdments  and  surface  water 
through  an  imdergroimd  corridor  or 
groimd  water.  EPA  is  relying  on  the 
permitting  authority  to  establish  the 
region-specific  determination  of  what 
constitutes  a  direct  hydrological  link. 
Option  3  would  require  all  CAFOs  to 
determine  whether  they  have  a  direct 


Option4 


X 
X 
X 


X 
X 
X 


X 
X 


Option  5 


Cattle  & 
Dairy 

CatOeA 

Dairy 

X 

X 

X 

X 
Swme& 
Poultry 


Swine 


Options 


X 
X 


X 
X 
X 


Swine  & 
Dairy 


Option? 


X 
X 


X 
X 
X 


hydrological  coimection  between  the 
ground  water  beneath  the  production 
area  and  surface  waters.  If  a  link  is 
established,  the  facility  would  have  to 
monitor  ground  water  up  gradient  and 
down  gradient  of  the  production  area  to 
ensure  that  they  are  achieving  zero 
discharge  to  ground  water.  EPA  has 
assumed  that  CAFOs  would  comply 
with  the  zero  discharge  requirement  by 
installing  liners  of  synthetic  material 
beneath  lagoons  and  ponds,  and 
impervious  pads  below  storage  of  dry 
manine  stockpiles.  EPA's  costs  for  liners 
reflect  both  a  synthetic  liner  and 
compacted  clay  to  protect  the  liner  and 
prolong  its  useful  life. 

CAFOs  with  a  direct  hydrologic  link 
would  be  required  to  sample  the 
groundwater  from  the  monitoring  wells 
(located  up  gradient  and  down  gradient 
of  the  production  area)  at  a  minimum 
fiwjuency  of  twice  per  year.  These 
samples  are  necessary  to  ensure  that 
pollutants  are  not  being  discharged 
through  groundwater  to  surface  water 
from  the  production  area.  The  samples 
shall  be  monitored  for  nitrate,  ammonia, 
total  coliform,  fecal  coliform.  Total 
Dissolved  Solids  (TDS)  and  total 
chloride.  Differences  in  concentration  of 
these  pollutants  between  the  monitoring 
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well(s)  located  up  gradient  and  down 
gradient  of  the  production  area  are 
assumed  to  represent  a  discharge  of 
pollutants  and  must  be  prevented.  As 
noted  below,  coliforms  are  not 
necessarily  good  indicators  of  liveistock 
discharges.  Also,  it  is  difBcidt  to 
determine  "concentrations"  of  coliforms 
as  they  are  not  necessarily  evenly 
distributed  in  the  way  chemical 
contaminants  generally  are.  EPA 
requests  comment  on  technical  concerns 
associated  with  including  total  and  fecal 
coliforms  in  the  groundwater 
monitoring  and  protection  requirements 
and  on  ways  to  address  such  concerns. 

Option  4.  Option  4  includes  all  the 
requirements  for  Option  3  and  would 
require  sampling  of  surface  waters 
adjacent  to  feedlots  and/or  land  under 
control  of  the  feedlot  to  which  manure 
is  applied.  This  option  would  require 
CAFOs  to  sample  surface  water  both 
upstream  and  downstream  from  the 
feedlot  and  land  application  areas 
following  a  one  hsdf  inch  rain  fall  (not 
to  exceed  12  sample  events  per  year). 
The  samples  would  be  analyzed  for 
concentrations  of  nitrogen,  phosphorus 
and  total  suspended  solids  (TSS).  EPA 
selected  these  pollutants  because  it 
believes  these  pollutants  provide  an 
adequate  indication  of  whether  a 
discharge  is  occiuring  from  the 
operation.  All  sampling  results  would 
be  reported  to  the  permit  authority.  Any 
difference  in  concentration  between  the 
upstream  and  doMmstream  samples 
would  be  noted.  This  monitoring 
requirement  could  provide  some 
indication  of  discharges  from  the  land 
application  or  feedlot  areas. 

EPA  also  considered  requiring  that 
{Mthogens  and  BOD$  be  analyzed  in 
samples  collected.  EPA  decided  that 
this  would  not  be  practical,  because 
sampling  under  Option  4  is  linked  to 
storm  events  which  limits  the  ability  to 
plan  in  advance  for  analysis  of  the 
samples  and  making  arrangements  for 
shipping  samples  to  laboratories.  Fecal 
coliform  and  BOD  samples  all  have  very 
short  holding  times  before  they  need  to 
be  analyzed.  Most  CAFOs  are  located  in 
rural  areas  with  limited  access  to 
overnight  shipping  services  and  are 
probably  not  near  laboratories  that  can 
analyze  for  these  pollutants.  Further, 
fecal  coliform  and  similar  analytes  that 
are  typically  used  as  indicators  in 
mimicipal  wastewater  are  not 
necessarily  good  indicators  of  livestock 
discharges.  If  CAFOs  were  required  to 
monitor  for  pathogens  which  could 
indicate  discharges  of  manure  or  CAFO 
wastewater,  it  would  be  better  to  require 
monitoring  for  fecal  enterococci,  or  even 
specific  pathogens  such  as  salmonella, 
Giardia,  and  Cryptosporidium. 


However,  the  cost  for  analyzing  these 
parameters  is  very  high  and  the  holding 
times  for  these  parameters  are  also  very 
short. 

Furthermore,  EPA  determined 
pathogen  analyses  are  also 
inappropriate  because  the  pathogens  in 
manure  are  found  in  areas  without 
animal  agriculture.  For  example 
Enterobacter,  Klebsiella,  Bacillus  cereus, 
Clostridium,  and  Listeria  are  all 
naturally  occurring  soil  and  plant 
microorganisms  and  are  found  in  soils 
that  have  never  received  manure. 
Pathogens  may  also  be  deposited  onto 
land  bom  wildlife.  Thus,  EPA 
concluded  that  requiring  analysis  for 
these  pollutants  was  impractical  at  best 
and  potentially  very  expensive. 

Option  5.  Option  5  includes  the 
requirements  established  by  Option  2 
and  would  establish  a  zero  discharge 
requirement  bom  the  production  area 
that  does  not  allow  for  an  overflow 
under  any  circumstances.  By  keeping 
precipitation  frtim  contacting  with  the 
animals,  raw  materials,  waste  handling 
and  storage  areas,  CAFOs  could  operate 
the  confinement  areas  and  meet  zero 
discharge  regardless  of  rainfall  events. 
Option  5  indudes  the  same  land 
application  requirements  as  Option  2, 
which  would  restrict  the  rate  of  manure 
and  wastewater  application  to  a  crop 
removal  rate  for  phosphorus  where 
necessary  depending  on  the  specific  soil 
conditions  at  the  CAFO.  Additionally, 
as  in  Option  2,  application  of  manure 
and  wastewater  would  be  prohibited 
within  100  feet  of  surface  water. 

EPA  considered  Option  5  for  the 
poidtry,  veal  and  hog  subcategories, 
where  it  is  common  to  keep  the  animals 
in  total  confinement,  feed  is  generally 
maintained  in  enclosed  hoppers  and  the 
manure  and  wastewater  storage  can  be 
handled  so  as  to  prevent  it  fitim 
contacting  storm  water.  EPA  considered 
a  number  of  ways  a  facility  might  meet 
the  requirements  of  no  discharge  and  no 
overflow.  In  estimating  the  costs 
associated  with  Option  5,  EPA 
compared  the  total  costs  and  selected 
the  least  expensive  technology  for  a 
given  farm  size,  geographic  region,  and 
manure  management  system.  Costs  also 
depend  on  whether  the  facility's  PNP 
indicates  land  application  must  be 
based  on  nitrogen  or  phosphorus,  and 
how  many  acres  the  facility  controls. 
The  technologies  described  below  were 
used  singularly  or  in  combination  to 
meet  the  requirements  of  Option  5. 

Many  facilities  cjm  achieve  Option  5 
by  covering  open  manure  and  storage 
areas,  and  by  constructing  or  modifying 
berms  and  diversions  to  control  the  flow 
of  precipitation.  EPA  costed  broiler  and 
turkey  operations  for  storage  sheds 


sufficient  to  contain  six  months  of 
storage.  Some  poultry  facilities, 
particularly  turkey  facilities,  compost 
used  litter  in  the  storage  sheds,  allowing 
recycle  and  reuse  of  the  litter.  EPA 
costed  swine,  veal,  and  poultry  facilities 
which  use  lagoons  or  liquid 
impoundments  for  impoundment 
covers. 

EPA  believes  that  operations  which 
have  exces?  manure  nutrients  and  use 
flush  systems  to  move  manure  out  of  the 
confinement  buildings  will  have  an 
incentive  to  construct  a  second  lagoon 
cell.  A  second  storage  or  treatment  cell 
should  accomplish  more  decomposition 
of  the  waste  and  will  allow  flush  water 
to  be  recycled  out  of  the  second  cell  or 
lagoon,  thus  reducing  the  addition  of 
fresh  water  to  the  system.  Reducing  the 
total  volume  of  stored  waste  reduces  the 
risk  of  a  catastrophic  failure  of  the 
storage  structure.  In  the  absence  of  large 
volumes  of  water,  facilities  with  an 
excess  of  manure  nutrients  will  be  able 
to  transfer  the  excess  manure  off-site 
more  economically  due  to  a  lower 
volume  of  waste  needing  to  be  hauled. 
Water  reduction  also  results  in  a  more 
concentrated  product  which  would  have 
a  higher  value  as  a  fertilizer. 

Covered  systems  substantially  reduce 
air  emissions,  and  help  maintain  the 
nutrient  value  of  the  manure.  Covered 
systems  also  may  benefit  facilities  by 
reducing  odors  emanating  frtim  open 
storage.  This  option  also  creates  a  strong 
incentive  for  facilities  to  utilize  covered 
lagoon  digesters  or  multistage  covered 
systems  for  treatment.  The  use  of  covers 
will  allow  smaller  and  more  stable 
Uquid  impoimdments  to  be  constructed. 
Finally,  the  use  of  covered 
impoundments  encourages  treatment 
and  minimal  holding  times,  resulting  in 
pathogen  die-off  and  reduction  of  BOD 
and  volatile  solids. 

Other  technologies  can  be  effectively 
used  at  some  facilities,  such  as 
conversion  of  flush  systems  to  scrape 
systems,  or  by  retrofit  of  slatted  floor 
housing  to  V-shaped  under  house  pits 
that  facilitate  solid  liquid  separation. 
Solids  can  be  stored  or  composted  in 
covered  sheds,  while  the  urine  can  be 
stored  in  small  liquid  impoundments. 

In  the  event  the  facility  has 
insufficient  land  to  handle  all  nutrients 
generated,  EPA  evaluated  additional 
nutrient  management  strategies.  First, 
the  manure  coiUd  pass  through  solid 
separation,  resulting  in  a  smaller 
volume  of  more  concentrated  nutrients 
that  is  more  effectively  transported 
offsite.  Second,  land  application  coidd 
be  based  on  the  uppermost  portion  of  a 
covered  lagoon  containing  a  more  dilute 
concentration  of  nutrients.  Data 
indicates  much  of  the  phosphorus 
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acouiulates  in  the  bottom  sludge, 
which  is  periodically  removed  and 
could  be  transported  offsite  for  proper 
land  application.  Though  many 
facilities  report  sludge  removal  of  s 
properly  operating  lagoon  may  occur  as 
infrequently  as  every  20  years,  EPA 
assumed  facilities  would  pimip  out  the 
phosphorus  and  metals  enriched  sludge 
every  three  years.  This  is  consistent 
with  the  ANSI/ASAE  standards  for 
anaerobic  treatment  lagoons  (EP403.3 
JUL99)  that  indicates  periodic  sludge 
removal  and  liquid  drawdown  is 
necessary  to  maintain  the  treatment 
volume  of  the  lagoon.  Third,  swine  and 
poultry  farms  can  implement  a  variety 
of  faeding  strategies,  as  discussed  imder 
Option  2  (see  Section  VII.C.3).  Feed 
management  including  phytase, 
multistage  diets,  split  sex  feeding,  and 
precision  feeding  have  been  shown  to 
reduce  phosphorus  content  in  the 
manure  by  up  to  50%.  This  results  in 
less  excess  nutrients  to  be  transported 
offsite,  and  allows  for  more  manure  to 
be  land  appUed  at  the  CAFO. 

EPA  is  aware  of  a  small  number  of 
swine  facilities  that  are  potentially 
CAFOs  and  use  either  open  lots  or  some 
type  of  building  with  outside  access  to 
confine  the  animals.  EPA  data  indicate 
these  types  of  operations  are  generally 
smaller  operations  that  woidd  need  to 
implement  different  technologies  than 
those  described  above.  CAFOs  that 
provide  outdoor  access  for  the  animals 
need  to  capture  contaminated  storm 
water  that  falls  on  these  open  areas. 
Open  hog  lots  would  find  it  difficult  to 
comply  with  a  requirement  that  does 
not  allow  for  overflows  in  the  event  of 
a  large  storm.  EPA  costed  these  facilities 
to  replace  the  open  lots  with  hoop 
houses  to  confine  the  animals  and 
storage  sheds  to  contain  the  manure. 
Hoop  structures  are  naturally  ventilated 
structures  with  short  wooden  or 
concrete  sidewalls  and  a  canvas, 
synthetic,  or  reflective  roof  supported 
by  tubes  or  trusses.  The  floor  of  the 
house  is  covered  with  straw  or  similar 
bedding  materials.  The  manure  and 
bedding  is  periodically  removed  and 
stored.  The  drier  nature  of  the  manure 
lends  to  treatment  such  as  composting 
as  well  as  demonstrating  reduced 
hauling  costs  as  compared  to  Uquid 
manure  handling  systems. 

EPA  considered  a  variation  to  Option 
5  that  would  require  CAFOs  to  use  dry 
or  drier  manure  handling  practices.  This 
variation  assumed  conversion  to  a 
completely  dry  manure  handling  system 
for  hogs  and  laying  hens  using  liquid 
manure  handling  systems.  In  addition  to 
the  advantages  of  reduced  water  use 
described  above,  a  completely  dry 
system  is  more  likely  to  minimize 


leaching  to  groimd  water  and,  where 
directly  connected  hydrologically  to 
surface  water,  will  also  reduce  loads  to 
surface  waters.  For  the  beef  and  dairy 
subcategories  EPA  assumes  that  the 
liquid  stream  would  be  treated  to 
remove  the  solids  and  the  solids  would 
be  composted.  It  is  not  practical  to 
assimie  beef  and  dairy  operations  can 
avoid  the  generation  of  liquid  waste 
because  operations  in  both 
subcategories  tend  to  have  animi^lfi  in 
open  areas  exposed  to  precipitation 
resulting  in  a  contaminated  storm  water 
that  must  be  captured.  Also  dairies 
generate  a  liquid  waste  stream  &t>m  the 
washing  of  the  millcing  parlor. 

Option  6.  Option  6  includes  the 
requirements  of  Option  2  and  requires 
that  large  hog  and  dairy  operations  (hog 
operations  and  dairies  vridi  2,000  AUs) 
would  install  and  implement  enclosed 
anaerobic  digestion  to  treat  their  manure 
and  use  the  captured  methane  gas  for 
energy  or  heat  generation.  With  proper 
management,  such  a  system  can  be  used 
to  generate  additional  on-farm  revenue. 
The  enclosed  system  will  reduce  air 
emissions,  especially  odor  and 
hydrogen  sulfide,  and  potentially 
reduces  nitrogen  losses  bom  ammonia 
volatilization.  The  treated  effluent  will 
also  have  less  odor  and  should  be  more 
transportable  relative  to  imdigested 
manure,  making  offsite  transfer  of 
manure  more  economical.  Anaerobic 
digestion  under  thermophilic  or  heated 
conditions  would  achieve  additional 
pathogen  reductions. 

Option  7.  Option  7  includes  the 
requirements  of  Option  2  and  would 
prohibit  manure  application  to  frozen, 
snow  covered  or  saturated  ground-  This 
prohibition  requires  that  CAFOs  have 
adequate  storage  to  hold  manure  for  the 
period  of  time  during  which  the  ground 
is  frt)zen  or  saturated.  The  necessary 
period  of  storage  ranges  bom.  45  to  270 
days  depending  on  the  region.  In 
practice,  this  may  result  in  some 
facilities  needing  storage  to  hold 
manure  and  wastes  for  12  months.  EPA 
requests  comment  on  whether  there  are 
specific  conditions  which  warrant  a 
national  standard  that  prohibits 
application  when  the  ground  is  frt)zen, 
snow  covered  or  saturated. 

6.  Proposed  Basis  for  BAT 

BAT  Requirements  for  the  Beef  and 
Dairy  Subcategories.  EPA  is  proposing 
to  establish  BAT  requirements  for  the 
beef  and  dairy  subcategories  based  on 
the  same  technology  option.  The  beef 
subcategory  includes  stand-alone  heifer 
operations  and  applies  to  all  confined 
cattle  operations  except  for  operations 
that  confine  mature  dairy  cattle  or  veal. 
Under  the  two-tier  structure,  the  BAT 


requirements  would  apply  to  any  beef 
operation  with  500  head  of  cattle  or 
more.  Under  the  three-tier  structure,  the 
BAT  requirements  for  beef  would  apply 
to  any  operation  vrith  more  than  1,000 
head  of  cattle  and  any  operation  with 
300  to  1,000  head  which  meets  the 
conditions  identified  in  section  VII.B.2 
and  3  of  this  preamble. 

EPA  proposes  to  establish  BAT 
requirements  for  dairy  operations  which 
meet  the  following  definitions:  imder 
the  two-tier  structure,  all  dairy  with  350 
head  of  mature  dairy  cows  or  more 
would  be  subject  to  today's  proposed 
BAT  requirements.  Under  the  thiee-tier 
approach  any  dairy  with  more  than  700 
head  of  mature  dairy  cows  or  250  to  700 
head  of  mature  dairy  cows  which  meets 
the  conditions  identified  in  section  VII 
of  this  preamble  would  be  subject  to 
today's  proposed  BAT  requirements. 

EPA  proposes  to  establish  BAT 
requirements  for  the  beef  and  dairy 
subcategories  based  on  Option  3.  BAT 
would  require  all  beef  and  dairy  CAFOs 
to  monitor  the  ground  water  beneath  the 
production  area  by  drilling  wells  up 
gradient  and  down  gradient  to  measure 
for  a  plume  of  pollutants  discharged  to 
ground  water  at  the  production  area.  A 
beef  or  dairy  CAFO  can  avoid  this 
groimd  water  monitoring  by 
draaonstrating,  to  the  permit  writer's 
satisfaction,  that  it  does  not  have  a 
direct  hydrological  connection  between 
the  groimd  water  beneath  the 
production  area  and  surface  waters. 

EPA  proposes  to  require  CAPOs  in  the 
beef  and  dairy  subcategories  to  monitor 
their  ground  water  unless  they 
determine  that  the  production  area  is 
located  above  ground  water  which  has 
a  direct  hydrological  connection  to 
surface  water.  CAFOs  would  have  to 
monitor  for  ammonia,  nitrate,  fecal 
coliform,  total  coliform,  total  chlorides 
and  TDS.  EPA  selected  these  pollutants 
because  they  may  be  indicators  of 
livestock  waste  and  are  pollutants  of 
concern  to  ground  water  sources.  U  the 
down  gradient  concentrations  are  higher 
than  the  up  gradient  concentration  this 
indicates  a  discharge  which  must  be 
controlled.  As  discussed  above,  EPA 
requests  comment  on  the  inclusion  of 
total  and  fecal  coliforms  among  the 
required  analytes.  For  operations  that  do 
not  demonstrate  that  they  do  not  have 
a  direct  hydrologic  connection,  EPA 
based  the  BAT  zero  discharge 
requirement  on  the  installation  of  liners 
in  liquid  storage  structures  such  as 
lagoons  and  storm  water  retention 
ponds  and  concrete  pads  for  the  storage 
of  dry  manure  stockpiles. 

Beef  and  dairy  CAJ*t38  must  also 
develop  and  implement  a  PNP  that  is 
based  on  application  of  manure  and 


3062 


Federal  Register /Vol.  66.  No.  9 /Friday.  January  12.  2001  /  Proposed  Rules 


wastewater  to  crop  land  either  at  a  crop 
removal  rate  for  phosphorus  where  soil 
conditions  require  it,  or  on  the  nitrogen 
requirements  of  the  crop.  EPA  believes 
the  land  application  rates  established  in 
accordance  with  one  of  the  three 
methods  described  in  today's  proposed 
regulation,  along  with  the  prohibition  of 
manure  application  within  100  feet  of 
that  sur&ce  water  will  ensure  manure 
and  wastewater  are  applied  in  a  manner 
consistent  with  prof)er  agricultural  use. 
See  EPA's  document  entitled  "Managing 
Manure  Nutrients  at  Concentrated 
Animal  Feeding  Operations"  for  the 
detailed  discussion  of  how  a  PNP  is 
developed. 

EPA  believes  that  technology  option  3 
is  economically  achievable  and 
represents  the  best  available  technology 
for  the  beef  and  dairy  subcategories,  and 
is  therefore  proposing  this  option  as 
BAT  for  these  subcategories.  The 
incremental  annual  cost  of  Option  3 
relative  to  Option  2  for  these 
subcategories  is  $170  million  pre-tax 
under  the  two-tier  structure,  and  $1205 
million  pre-tax  imder  the  three  tier 
struct\u«.  EPA  estimated  annual  ground 
water  protection  benefits  from  the 
proposed  requirements  of  $70-80 
million.  EPA  estimates  Option  3  for  the 
beef  and  dairy  subcategories  will  reduce 
loadings  to  surface  waters  from 
hydrologically  connected  groimd  water 
by  3  million  pounds  of  nitrogen.  To 
determine  economic  achievability,  EPA 
analyzed  how  many  facilities  would 
experience  financial  stress  severe 
enough  to  make  tbem  viihierable  to 
closure  under  each  regulatory  option. 
As  explained  in  more  detail  in  the 
Economic  Analysis,  the  number  of 
facilities  experiencing  stress  may 
indicate  that  an  option  might  not  be 
economically  achievable,  subject  to 
additional  considerations.  Under  Option 
2,  no  facilities  in  either  the  beef  or  dairy 
sectors  were  foimd  to  experience  stress, 
while  under  Option  3,  the  analysis 
projects  10  beef  and  329  dairy  CAFOs 
would  experience  stress  under  the  two- 
tier  structure,  and  40  beef  and  610  dairy 
CAFOs  would  experience  stress  under 
the  three-tier  structure.  Of  these,  EPA 
has  determined  that  40  beef  operations 
are  considered  small  businesses  based 
on  size  standards  established  by  the 
Small  Business  Administration.  This 
analysis  assiunes  that  76%  of  affected 
operations  would  be  able  to  demonstrate 
that  their  ground  water  does  not  have  a 
hydrological  coimection  to  surface 
water  and  would  therefore  not  be 
subject  to  the  proposed  requirements. 
EPA  projects  the  cost  of  making  this 
demonstration  to  the  average  CAFO 
would  be  $3,000.  EPA  is  aware  that 


concerns  have  been  raised  about  these 
cost  estimates,  and  about  its  estimates  of 
how  many  facilities  would  be  able  to 
avoid  the  groundwater  monitoring  and 
protection  requirements  on  this  basis. 
EPA  requests  comment  on  this  analysis 
and  on  its  proposed  determination  that 
Option  3  is  economically  achievable  for 
the  beef  and  dairy  sectors. 

EPA  is  not  proposing  to  base  BAT 
requirements  for  the  beef  and  dairy 
subcategories  on  Option  2  because  it 
does  not  as  comprehensively  control 
discharges  of  pollutants  through  ground 
water  which  has  a  direct  hydrological 
connection  with  siuface  water. 
However,  EPA  is  requesting  comment 
on  Option  2  as  a  possible  basis  for  BAT 
in  the  beef  and  dairy  subcategories.  EPA 
notes  that  even  under  Option  2,  permit 
writers  woidd  be  required  to  consider 
whether  a  facility  is  located  in  an  area 
where  its  hydrogeology  makes  it  likely 
that  the  groimd  water  underlying  the 
facility  is  hydrologically  connected  to 
sur&ce  water  and  whether  a  discharge 
to  sur&ce  water  bom  the  facility 
through  such  hydrologically  connected 
ground  water  may  cause  or  contribute  to 
a  violation  of  State  water  quality 
standards.  In  cases  where  such  a 
'  determination  was  made  by  the  permit 
writer,  he  or  she  would  impose 
appropriate  conditions  to  prevent 
discharge  via  a  hydrologic  connection 
woidd  be  included  in  the  permit.  The 
main  difference  between  Option  2  and 
Option  3  is  thus  that  under  Option  3, 
the  burden  of  proof  would  be  on  the 
facihty  to  demonstrate  that  it  does  not 
discharge  to  groimd  water  that  is 
hydrologically  connected  to  svirface 
water,  while  imder  Option  2,  ground 
water  protection  and  monitoring 
requirements  would  only  be  included  in 
the  permit  if  there  were  an  affirmative 
determination  by  the  permitting 
authority  that  such  requirements  were 
necessary  to  prevent  a  discharge  of 
pollutants  to  surface  waters  via 
hydrologically  connected  ground  water 
that  may  be  sufficient  to  cause  a 
violation  of  State  water  quality 
standards.  Under  today's  proposal,  the 
Option  2  approach  to  preventing 
discharges  via  hydrologically  connected 
ground  water  would  be  used  for  the 
veal,  swine  and  poultry  subcategories. 
EPA  requests  comment  on  applying  this 
approadi  to  the  beef  and  dairy 
subcategories  as  well. 

EPA  is  not  proposing  to  establish  BAT 
requirements  for  the  beef  and  dairy 
subcategories  on  the  basis  of  Option  4 
due  to  the  additional  cost  associated 
with  ambient  stream  monitoring  and 
because  the  addition  of  in-stream 
monitoring  does  not  by  itself  achieve 
any  better  controls  on  the  discharges 


from  CAFOs  as  compared  to  the  other 
options.  In-stream  monitoring  could  be 
an  indicator  of  discharges  occurring 
from  the  CAFO;  however,  it  is  equally 
likely  that  in-stream  monitoring  will 
measiire  discharges  that  may  be 
ocouxing  from  adjacent  non-CAFO 
agricultural  sources.  Through  the  use  of 
commercial  fertilizers  these  non-CAFO 
sources  would  likely  be  contributing  the 
same  pollutants  being  analyzed  under 
Option- 4.  EPA  has  not  identified  a  better 
indicator  parameter  which  woidd 
isolate  constituents  from  CAFO  manure 
and  wastewater  from  other  possible 
sources  contributing  pollutants  to  a 
stream.  Pathogen  analysis  coidd  be  an 
indicator  if  adjacent  operations  do  not 
also  have  livestock  or  are  not  using 
maniue  or  biosolids  as  fertilizer  sources. 
However,  as  described  earlier,  EPA  has 
concerns  about  the  ability  of  CAFOs  to 
collect  and  analyze  samples  for  these 
pollutants  because  of  the  holding  time 
constraints  associated  with  the 
analytical  methods  for  these  parameters. 
Accordingly,  EPA  does  not  believe  that 
specifying  these  additional  in-stream 
monitoring  BMP  requirements  would  be 
appropriate;  and  would  not  be  useful  in 
ensuring  compliance  with  the  Clean 
Water  Act.  Moreover,  in-stream 
monitoring  would  be  a  very  costly 
requirement  for  CAFOs  to  comply  with. 

EPA  is  not  proposing  to  establish  BAT 
requirements  for  the  beef  and  dairy 
subcategories  on  the  basis  of  Option  5. 
Option  5  would  require  zero  discharge 
with  no  overflow  from  the  production 
area.  Most  beef  feedlots  are  open  lots 
which  have  large  areas  from  which 
storm  water  must  be  collected;  thus,  it 
is  not  possible  to  assiune  that  the 
operation  can  design  a  storm  water 
impoundment  that  will  never 
experience  an  overflow  even  vmder  the 
most  extreme  storm.  Stand  alone  heifer 
operations  (other  than  those  that  are 
pastiire-based)  are  configured  and 
operated  in  a  manner  very  similar  to 
beef  feedlots.  Unlike  the  hog,  veal  and 
poultry  subcategories,  EPA  is  not  aware 
of  any  beef  operations  that  keep  all 
cattle  confined  under  roof  at  all  times. 

Dairies  also  frequendy  keep  animals 
in  open  areas  for  some  period  of  time, 
whether  it  is  simply  the  pathway  from 
the  bam  to  the  milk  house  or  an  open 
exercise  lot.  Storm  water  from  these 
open  areas  must  be  collected  in  addition 
to  any  storm  water  that  contacts  food  or 
silage.  As  is  the  case  for  beef  feedlots, 
the  runoff  volvune  from  the  exposed 
areas  is  a  function  of  the  size  of  the  area 
where  the  catUe  are  maintained,  and  the 
amoimt  of  precipation.  Since  the  CAFO 
operator  cannot  control  the  amount  of 
precipation,  there  always  remains  the 
possibility  that  an  extreme  storm  event 
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can  produce  enough  rainfall  that  the 
resulting  runoff  woidd  exceed  the 
capacity  of  the  lagoon. 

EPA  did  consider  a  new  source  option 
for  new  dairies  that  would  enforce  total 
confinement  of  all  cattle  at  the  dairy. 
This  new  soiuce  option  poses  a  hairier 
to  entry  for  new  sources,  therefore,  EPA 
assumes  that  this  option  if  applied  to 
existing  sources  would  be  economically 
unachievable.  Furthermore,  EPA  did 
evaluate  a  variation  of  Option  5  that 
would  apply  to  existing  beef  and  dairy 
operations  and  would  require  the  use  of 
technologies  which  achieve  a  less  wet 
manure.  These  technologies  include 
solid-liquid  separation  and  composting 
the  solids.  EPA  is  not  proposing  to 
establish  BAT  on  the  use  of  these 
technologies,  but  does  believe  these 
technologies  may  result  in  cost  savings 
at  some  operations.  Additionally, 
composting  will  achieve  pathogen 
reductions.  As  described  in  section 
Vin.C.9.,  EPA  is  continuing  to  examine 
pathogen  controls  and  may  promulgate 
requirements  on  the  discharge  of 
pathogens.  If  EPA  set  limitations  on 
pathogens,  composting  technology 
would  likely  become  a  basis  for 
achieving  BAT  limits.  EPA  invites 
comment  on  composting  and  its 
application  to  dry  beef  and  dairy 
manure. 

For  any  operation  that  has  inadequate 
crop  land  on  which  to  apply  its  manure 
and  wastewater,  solid-liquid  separation 
and  composting  could  benefit  the 
CAFO,  as  these  technologies  will  make 
the  manure  more  transportable.  Drier 
manure  is  easier  to  transport;  and 
therefore,  EPA  believes  solid  liquid 
separation  and  composting  will  be  used 
in  some  situations  to  reduce  the 
transportation  cost  of  excess  manure.  In 
addition,  composting  is  a  value-added 
process  that  improves  the  physical 
characteristics  {e.g.,  reduces  odor  and 
creates  a  more  homogenous  product)  of 
the  manure.  It  can  also  make  the  manure 
a  more  marketable  product.  As  a  result, 
a  CAFO  with  excess  manure  may  find 
it  easier  to  give  away,  or  even  sell,  its 
excess  manure.  EPA  encourages  all 
CAFOs  to  consider  technologies  that 
will  reduce  the  volume  of  maniu*e 
requiring  storage  and  make  the  manure 
easier  to  transport. 

Option  6,  which  requires  anaerobic 
digestion  treatment  with  methane 
captiue,  was  not  considered  for  the  beef 
subcategory,  but  was  considered  for  the 
dairy  subcategory  for  treatment  of  liquid 
manure.  Anaerobic  digestion  can  only 
be  applied  to  liquid  waste.  As  described 
previously  in  Section  VI,  beef  feedlots 
maintain  a  dry  manure,  yet  they  capture 
storm  water  runoff  fixim  the  dry  lot  and 
manure  stockpile.  The  storm  water 


3063 


runoff  is  generally  too  dilute  to  apply 
digestion  technology. 

Most  dairies,  however,  handle  manure 
as  a  liquid  or  slurry  which  is  suited  to 
treatment  through  anaerobic  digestion. 
EPA  concluded  that  application  of 
anaerobic  digesters  at  dairies  will  not 
necessarily  lead  to  significant 
reductions  in  the  pollutants  discharges 
to  sur&ce  waters  itom  CAFOs.  An 
anaerobic  digester  does  not  eliminate 
the  need  for  liquid  impoundments  to 
store  dairy  parlor  water  and  bam  flush 
water  and  to  capture  storm  water  runoff 
from  the  open  areas  at  the  dairy.  Neither 
do  digesters  reduce  the  nutrients, 
nitrogen  or  phosphorus.  Thus,  basing 
BAT  on  digester  technology  would  not 
change  the  performance  standard  that  a 
production  area  at  a  CAFO  would 
achieve  and  would  not  reduce  or 
eliminate  the  need  for  proper  land 
application  of  manure.  Digesters  were 
considered  because  they  achieve  some 
degree  of  waste  stabilization  and  more 
importantly  they  capture  air  emissions 
generated  during  manure  storage.  The 
emission  of  ammonia  itom  manure 
storage  structiu«s  is  a  potentially 
significant  contributor  of  nitrogRn  to 
surface  waters.  Covered  anaerobic 
digesters  will  prevent  these  emissions 
while  the  waste  is  in  the  digester,  but 
the  digester  does  not  convert  the 
ammonia  into  another  form  of  nitrogen, 
such  as  nitrate,  which  is  not  as  volatile. 
Thus  as  soon  as  the  maniu^  is  exposed 
to  air  the  ammonia  will  be  lost. 
Operations  may  consider  additional 
management  strategies  for  land 
application  such  as  incorporation  in 
order  to  maintain  the  nitrogen  value  as 
fertilizer  and  to  reduce  emissions. 

As  mentioned  above,  the  application 
of  ambient  temperature  or  mesophilic 
anaerobic  digesters  would  not  change 
the  performance  standard  that  a  CAFO 
would  achieve.  EPA  considered 
anaerobic  digestion  as  a  means  to 
control  pathogens.  Thermophilic 
digestion  which  applies  heat  to  the 
waste  will  reduce  pathogens.  As 
described  in  Section  Vin.C.9.  EPA  is 
still  evaluating  effective  controls  for 
pathogens. 

EPA  is  not  proposing  to  base  BAT 
requirements  on  Option  7  for  the  beef 
and  dairy  subcategories.  Option  7  would 
prohibit  maniu«  application  on 
satiuated,  snow  covered  or  frozen 
ground.  Pollutant  nmoff  associated  with 
application  of  manure  or  wastewater  to 
satxirated,  snow  covered  or  frozen 
ground  is  a  site  specific  consideration, 
and  depends  on  a  number  of  site 
specific  variables,  including  distance  to 
surface  water  and  slope  of  die  land.  EPA 
believes  that  establishing  a  national 
standard  that  prohibits  manure  or 


wastewater  application  is  inappropriate 
because  of  the  site  specific  natiu^  of 
these  requirements  and  the  regional 
variabiify  across  the  nation.  This  is 
described  in  Section  Vn.E.S.b,  above. 
However,  Section  VII  also  explains  that 
EPA  is  proposing  to  revise  40  CFR  Part 
122  to  require  the  permit  authority  to 
include,  on  a  case-by-case  basis, 
restrictions  on  the  application  of  CAFO 
waste  to  frozen,  snow  covered  or 
saturated  ground  in  CAFO  permits.  This 
permit  condition  should  account  for 
topographic  and  climatic  conditions 
foimd  in  the  state. 

Requirements  for  the  beef  and  dairy 
subcategories  would  still  allow  for  an 
overflow  in  the  event  of  a  chronic  or 
catastrophic  storm  that  exceeds  the  25- 
year,  24-hour  storm.  EPA  believes  this 
standard  reflects  the  best  available 
technology.  Under  the  proposed 
revisions  to  Part  122,  permits  will 
require  that  any  discharge  from  the 
feedlot  or  confinement  area  be  reported 
to  the  permitting  authority  within  24 
hours  of  the  discharge  event.  The  CAFO 
operator  must  also  report  the  amount  of 
rainfall  and  the  approximate  duration  of 
the  storm  event. 

BAT  Requirements  for  the  Swine,  Veal 
and  Poultry  Subcategories.  EPA  is 
proposing  to  establish  BAT 
requirements  for  the  swine,  veal  and 
poultry  subcategories  based  on  Option 
5.  For  the  purpose  of  simpUiying  this 
discussion,  the  term  poultry  is  used  to 
include  chickens  and  turkeys.  Option  5 
requires  zero  discharge  of  manure  and 
process  wastewater  and  provides  no 
overflow  allowance  for  manure  and 
wastewater  storage.  Land  application 
requirements  for  these  operations  would 
be  the  same  as  the  requirements  under 
Option  2. 

EPA  is  proposing  Option  5  because 
swine,  veal  and  poultry  operations  can 
house  the  animals  under  roof  and  feed 
is  also  not  exposed  to  the  weather. 
Thus,  there  is  no  opportxmity  for  storm 
water  contamination.  Broiler  and  turkey 
operations  generate  a  dry  manure  which 
can  be  kept  covered  either  under  a  shed 
or  with  tarps.  Laying  hens  with  dry 
manure  handling  usually  store  manure 
below  the  birds'  cages  and  inside  the 
confinement  building.  Veal  and  poultry 
operations  confine  the  animals  under 
roof,  thus  there  are  no  open  animal 
confinement  areas  to  generate 
contaminated  storm  water.  Those 
operations  with  liquid  manure  storage 
can  comply  with  the  restrictions 
proposed  imder  this  option  by  diverting 
uncontaminated  storm  water  away  from 
the  structure,  and  covering  the  lagoons 
or  impoundments. 

The  technology  basis  for  the  poultry 
BAT  requirements  at  the  production 
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area  are  litter  sheds  for  broiler  and 
turkey  CAFOs,  and  underhouse  storage 
for  laying  hens  with  dry  manure 
handling  systems.  For  laying  hen 
CAFOs  with  liquid  manure  handling 
systems,  EPA's  technology  basis  is  solid 
separation  and  covered  storage  for  the 
solids  and  covered  lagoons. 

Laying  hen  farms  may  also  have  egg 
wash  water  from  in-line  or  off-line 
processing  areas.  Only  10%  of  laying 
hen  operations  with  fewer  than  100,000 
birds  have  on  farm  egg  processing, 
while  35%  of  laying  hen  operations 
with  more  than  100,000  birds  have  on 
farm  egg  processing.  The  wash  water  is 
often  passed  through  a  settling  system  to 
remove  calciiun,  then  stored  in  above 
grouind  tanks,  below  ground  tanks,  or 
lagoons.  Today's  proposal  is  based  on 
covered  storage  of  the  egg  wash  water 
from  on-farm  processing,  to  prevent 
contact  with  precipitation.  The  ultimate 
disposal  of  egg  wash  water  is  through 
land  application  which  must  be  done  in 
accordance  with  the  land  application 
rates  established  in  the  PNP.  EPA 
believes  the  low  nutrient  value  of  egg 
washwater  is  imlikely  to  cause 
additional  incremental  costs  to  laying 
hen  facilities  to  comply  with  the 
proposed  land  application 
requirements. 

EPA  assumes  large  swine  operations 
(e.g.,  operations  with  more  than  1,250 
hogs  weighing  55  pounds  or  greater) 
operate  using  total  confinement 
practices.  EPA  based  BAT  Option  5  on 
the  same  approach  described  above  of 
covering  liquid  manure  storage.  CAFOs 
can  operate  covered  lagoons  as 
anaerobic  digesters  which  is  an  effective 
technology  for  achieving  zero  discharge 
and  will  provide  the  added  benefits  of 
waste  stabilization,  odor  reduction  and 
control  of  air  emissions  from  manure 
storage  structures.  Anaerobic  digesters 
also  can  be  operated  to  generate 
electricity  which  can  be  used  by  the 
CAFO  to  offset  operating  costs. 

Although  Option  5  is  the  most 
expensive  option  for  the  hog 
subcategory,  as  shown  on  Table 
X.E.2(a),  EPA  believes  this  option 
reflects  best  available  technology 
economically  achievable  because  it 
prevents  discharges  resulting  from 
liquid  manure  overflows  that  occur  in 
open  lagoons  and  pond.  Similarly,  the 
technology  basis  of  covered  treatment 
lagoons  and  drier  manure  storage  is 
believed  to  reduce  the  likelihood  of 
those  catastrophic  lagoon  failures 
associated  with  heavy  rainfalls.  Option 
5  also  achieves  the  greatest  level  of 
pollutant  reductions  from  nmoff 
reaching  the  edge  of  the  field.  Non- 
water  quality  environmental  impacts 
include  reduced  emissions  and  odor. 


with  a  concurrent  increase  in  nitrogen 
value  of  the  maniue,  however  as 
mentioned  previously,  the  ammonia 
concentration  is  not  reduced  and  once 
the  manure  is  exposed  to  air  the 
anunonia  will  volatilize.  Water 
conservation  and  recycling  practices 
associated  with  Option  5  will  promote 
increased  nutrient  value  of  the  manure, 
reduced  hauling  costs  via  reduced  water 
content,  and  less  fresh  water  use, 

The  technology  basis  of  Option  5, 
solid-liquid  separation  and  storage  of 
the  solids,  has  the  advantage  of  creating 
a  soUd  fraction  which  is  more 
transportable,  thus  hog  CAFOs  that  have 
excess  manure  can  use  this  technology 
to  reduce  the  transportation  costs. 

EPA  is  aware  of  three  open  lot  hog 
operations  that  have  more  than  1,250 
hogs  and  there  may  be  a  small  number 
of  others,  but  the  predominant  practice 
is  to  hotise  the  animals  in  roofed 
buildings  with  total  confinement.  For 
open  lot  hog  CAFOs,  EPA  is  proposing 
to  base  BAT  the  application  of  hoop 
structures  as  described  above. 

Veal  operations  use  liquid  manure 
management  and  store  manure  in 
lagoons.  EPA  has  based  BAT  on  covered 
manure  and  feed  storage.  The  animals 
are  housed  in  buildings  with  no  outside 
access.  Thus,  by  covering  feed  and 
waste  storage  the  need  to  captiue 
contaminated  storm  water  is  avoided. 

In  evaluating  the  economic 
achievability  of  Option  5  for  the  swine, 
veal  and  poultry  subcategories,  EPA 
evaluated  the  costs  and  impacts  of  this 
option  relative  to  Option  2.  For  these 
subcategories,  the  incremental  annual 
cost  of  Option  5  over  Option  2  would 
be  $110  million  pre-tax  under  the  two- 
tier  structure,  and  $140  million  pre-tax 
imder  the  three-tier  structiu^.  Almost  all 
of  these  incremental  costs  are  projected 
to  be  in  the  swine  sector.  Since  the 
majority  of  the  costs  are  borne  by  the 
swine  subcategory,  EPA  solicits 
comment  on  establishing  BAT  on  the 
basis  Option  5  for  the  only  the  veal  and 
poultry  subcategories,  and  estabhshing 
BAT  on  the  basis  of  Option  2  that  the 
swine  subcategory.  EPA  projects  that 
there  would  be  no  additional  costs 
under  the  two-tier  structure,  and  only 
very  small  additional  costs  under  the 
three-tier  structure  for  the  veal  and 
poultry  subcategories  to  move  bom 
Option  2  to  Option  5.  Under  Option  2, 
EPA  estimates  300  swine  operations  and 
150  broiler  operations  would  experience 
stress  under  the  two-tier  structure,  and 
300  swine  operations  and  330  broiler 
operations  would  experience  stress 
under  the  three-tier  structure.  Under 
Option  5  an  additional  1,120  swine 
operations  would  experience  stress 
under  both  the  two-tier  and  three-tier 


structures.  All  affected  hog  operations 
have  more  than  1000  AU.  None  of  these 
affected  hog  operations  are  small 
businesses  based  on  the  Small  Business 
Administration's  size  standards.  There 
woidd  be  no  additional  broiler 
operations  experiencing  stress  imder 
Option  5,  and  no  veal,  layer,  or  turkey 
bperations  are  projected  to  experience 
stress  under  either  Option  2  or  Option 
5.  EPA  did  not  analyze  the  benefits  of 
Option  5  relative  to  Option  2.  Under 
Option  2  operations  are  required  to  be 
designed,  constructed  and  operated  to 
contain  all  process  generated  waste 
waters,  plus  the  runoff  bom  a  25-year, 
24-hour  rainfall  event  for  the  location  of 
the  point  source.  Thus,  the  benefit  of 
Option  5  over  Option  2  would  be  the 
value  of  eliminating  discharges  during 
chronic  or  catastrophic  rainfall  events  of 
a  magnitude  of  the  25-year,  24-hour 
rainfall  event  or  greater.  Further  benefit 
would  be  realized  as  a  residt  of 
increased  flexibility  on  the  timing  of 
manure  application  to  land.  By 
preventing  the  rainfall  and  run-off  from 
mi-icing  with  wastewater,  CAFOs  would 
not  need  to  operate  such  that  land 
application  during  storm  events  was 
necessary. 

EPA  is  not  proposing  Option  2  for 
these  sectors.  However,  EPA  notes  that 
at  the  time  of  the  SBREFA  outreach 
process,  removing  the  25-year,  24-hour 
design  standard  for  any  sector  was  not 
considered  largely  due  to  concern  that 
a  different  design  standard  would  lead 
to  larger  lagoons  or  impoundments.  EPA 
staff  explicitly  stated  this  to  the  SERs 
and  other  member  of  the  Panel. 
Although  not  extensively  discussed, 
since  it  did  not  appear  at  that  time  to 
be  an  issue,  retention  of  this  standard 
was  supported  by  both  the  SERs  and  the 
Panel.  At  that  time,  EPA  was  not 
planning  to  evaluate  such  an  option 
because  of  the  concern  that  this  would 
encourage  larger  lagoons.  Since  the 
Panel  concluded  it  outreach,  EPA 
decided  to  evaluate,  and  ultimately 
propose  removing  this  design  standard 
for  the  veal,  swine  and  poultry 
subcategories  because  of  reports  of 
lagoon  failiues  resulting  from  rainfall 
and  poor  management.  As  mentioned 
previously,  all  of  these  sectors  maintain 
their  aniinals  under  roof  eliminating  the 
need  to  capture  contaminated  storm 
water  from  the  animal  confinement  area. 
In  addition,  most  poultry  operations 
generate  a  dry  manure,  which  when 
properly  stored,  imder  some  type  of 
cover,  eliminates  any  possibility  of  an 
overflow  in  the  event  of  a  large  storm. 
Therefore  EPA  believes  that  Option  5 
technology  which  prevents  the 
introduction  of  storm  water  into  manure 
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storage  is  achievable  and  represents  Best 
Available  Technology,  without 
redesigning  the  capacity  of  existing 
manure  storage  imits.  However ,*EPA 
requests  comment  on  retaining  te  25- 
year,  24-hour  storm  design  standard 
(and  thus  basing  BAT  on  Option  2)  for 
these  sectors,  consistent  with  its 
intention  at  the  time  of  the  SBREFA 
outreach  process. 

EPA  is  not  proposing  to  base  BAT  for 
the  swine,  poultry  and  veal 
subcategories  on  Option  3,  because  EPA 
believes  Option  5  is  more  protective  of 
the  environment.  If  operators  move 
towards  dry  manure  handling 
technologies  and  practices  to  comply 
with  Option  5,  there  should  be  less 
opportunity  for  groimd  water 
contamination  and  surface  water 
contamination  through  a  direct 
hydrological  connection.  EPA  strongly 
encourages  any  newly  constructed 
lagoons  or  anaerobic  digesters  to  be 
done  in  such  a  manner  as  to  minimize 
pollutant  losses  to  ground  water.  A 
treatment  lagoon  should  be  lined  vidth 
clay  or  synthetic  liner  or  both  and  solid 
storage  should  be  on  a  concrete  pad  or 
preferably  a  glass-lined  steel  tank  as 
EPA  has  included  in  its  estimates  of 
BAT  costs.  Additionally,  Option  5 
provides  the  additional  non-water 
quality  benefit  of  achieving  reductions 
in  air  emissions  from  liquid  storage 
systems.  EPA  estimates  that  the  cost  of 
complying  with  both  Option  3  and  5  at 
existing  facilities  would  be 
economically  unachievable. 

EPA  believes  the  proposed  technology 
basis  for  broilers,  turkeys  and  lajdng 
hens  with  dry  manure  management  will 
avoid  discharges  to  ground  water  since 
the  manure  is  dry  and  stored  in  such  a 
way  as  to  prevent  storm  water  from 
reaching  it.  Without  some  liquid  to 
provide  a  transport  mechanism, 
pollutants  cannot  move  through  the  soil 
profile  and  reach  the  groimd  water  and 
surface  water  through  a  direct 
hydrological  connection. 

EPA  is  not  proposing  to  base  BAT  on 
Option  4  for  the  same  reasons  described 
above  for  the  beef  and  dairy 
subcategories. 

EPA  is  not  proposing  to  base  BAT  on 
Option  6,  because  EPA  believes  that  the 
zero  discharge  aspect  of  the  selected 
option  will  encourage  operations  to 
consider  and  install  anaerobic  digestion 
in  situations  where  it  will  be  cost 
effective. 

As  with  beef  and  dairy,  EPA  is  not 
proposing  to  base  BAT  for  swine,  veal 
and  poultry  on  Option  7,  but  believes 
that  permit  authorities  should  establish 
restrictions  as  necessary  in  permits 
issued  to  CAFOs.  Swine,  veal  and 
poultry  operations  should  take  the 


timing  of  manure  application  into 
account  when  developing  the  PNP.  Any 
areas  that  could  result  in  pollutant 
discharge  from  application  of  manure  to 
frozen,  snow  covered  or  saturated 
ground  should  be  identified  in  the  plan 
and  manure  or  wastewater  should  not 
be  applied  to  those  areas  when  there  is 
a  risK  of  discharge. 

EPA  solicits  comment  on  the  use  of 
remote  liquid  level  monitoring  at 
hvestock  operations.  As  described  above 
in  Section  VIII.C.3,  this  technology 
could  provide  advanced  notification 
that  levels  are  reaching  a  critical  point, 
and  corrective  actions  could  then  be 
taken.  This  technology  does  not  prevent 
precipitation  from  entering  the  lagoon 
and  does  not  prevent  overflows, 
therefore  EPA  chose  not  to  propose  this 
technology  as  BAT  for  swine  or  veal 
operations.  However,  EPA  solicits 
comments  on  applicability  of  this 
technology  to  livestock  operations, 
especially  at  swine  and  veal  as  an 
alternative  to  covers  on  lagoons. 

PNP  Requirements 

There  are  a  number  of  elements  that 
are  addressed  by  both  USDA's 
"Guidance  for  Comprehensive  Nutrient 
Management  Plans  (CNMPs)"  and  EPA's 
PNP  which  would  be  required  by  the 
effluent  guidelines  and  NPDES 
proposed  rules  and  is  detailed  in  the 
guidance  document  "Managing  Manure 
Nutrients  at  Concentrated  Animal 
Feeding  Operations."  EPA's  proposed 
PNP  would  establish  requirements  for 
CAFOs  that  are  consistent  with  the 
technical  guidance  published  by  USDA 
experts,  but  go  beyond  that  guidance  by 
identifying  specific  management 
practices  that  must  be  implemented. 
What  follows  is  a  brief  description  of 
what  must  be  included  in  a  PNP. 

General  Information.  The  PNP  must 
have  a  Cover  Sheet  which  contains  the 
name  and  location  of  the  operation,  the 
name  and  title  of  the  owner  or  operator 
and  the  name  and  title  of  the  person 
who  prepared  the  plan.  The  date 
(month,  day,  year)  the  plan  was 
developed  and  amended  must  be  clearly 
indicated  on  the  Cover  Sheet.  The 
Executive  Summary  would  briefly 
describe  the  operation  in  terms  of  herd 
or  flock  size,  total  animal  waste 
produced  annually,  crop  identity  for  the 
full  5  year  period  including  a 
description  of  the  expected  crop 
rotation  and.  realistic  yield  goal.  The 
Executive  Summary  must  include 
indication  of  the  field  conditions  for 
each  field  unit  resulting  from  the 
phosphorus  method  used  (e.g., 
phosphorus  index),  animal  waste 
application  rates,  the  total  number  of 
acres  that  will  receive  manure,  nutrient 


content  of  manure  and  amount  of 
manure  that  will  be  shipped  off-site.  It 
should  also  identify  the  manure 
collection,  handling,  storage,  and 
treatment  practices,  for  example  animal^ 
kept  on  bedding  which  is  stored  in  a 
shed  after  removal  bom  confinement 
house,  or  animals  on  slatted  floors  over 
a  shallow  pull  plug  pit  that  is  drained 
to  an  outdoor  in-ground  slurry  storage 
inpoundment.  Finally,  the  Executive 
Summary  would  have  to  identify  the 
watershed(s)  in  which  the  fields 
receiving  manure  are  located  or  the 
nearest  surface  water  body.  While  the 
General  Information  section  of  a  PNP 
would  give  a  general  overview  of  the 
CAFO  and  its  nutrient  management 
plan,  subsequent  sections  would 
provide  further  detail. 

Animal  Waste  Production.  This 
subsection  details  types  and  quantities 
of  animal  waste  produced  along  with 
manure  nutrient  sampling  techniques 
and  results.  Information  would  be 
included  on  the  maYimiiTn  number  of 
livestock  ever  confined  and  the 
maximum  livestock  capacity  of  the 
CAFO,  in  addition  to  the  annual 
livestock  production.  This  section 
would  provide  an  estimate  of  the 
amount  of  animal  waste  collected  each 
year.  Each  different  animal  waste  source 
should  be  sampled  annually  and  tested 
by  an  accredited  laboratory  for  nitrogen, 
phosphorous,  potassium,  and  pH. 

Animal  Waste  Handling,  Collection. 
Storage,  and  Treatment.  This  subsection 
details  best  management  practices  to 
protect  surfrice  and  groundwater  from 
contamination  diuing  the  handling, 
collection,  storage,  and  treatment  of 
animal  waste.  A  review  would  have  to 
be  conducted  of  potential  water 
contamination  sources  from  existing 
animal  waste  handling,  collection, 
storage,  and  treatment  practices.  "The 
capacity  needed  for  storage  would  be 
calculated. 

Feedlot  runoff  would  have  to  be 
contained  and  adequately  managed. 
Runoff  diversion  structures  and  animal 
waste  storage  structures  would  have  to 
be  visually  inspected  for:  seepage, 
erosion,  vegetation,  animal  access, 
reduced  freeboard,  and  functioning  rain 
gauges  and  irrigation  equipment,  on  a 
weekly  basis.  Deficiencies  based  on 
visual  inspections  would  have  to  be 
identified  and  corrected  within  a 
reasonable  time  frame.  Depth  markers 
would  have  to  be  permanently  installed 
in  all  lagoons,  ponds,  and  tanks. 
Lagoons,  ponds,  and  tanks  would  have 
to  be  maintained  to  retain  capacity  for 
the  25-year,  24-hour  storm  event.  Dead 
animals,  required  to  be  kept  out  of 
lagoons,  would  have  to  be  properly 
handled  and  disposed  of  in  a  timely 
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manner.  Finally,  an  emergency  response 
plan  for  animal  waste  spills  and  releases 
would  have  to  be  developed. 

Land  Application  Sites.  This 
subsection  details  field  identification 
and  soil  sampling.  Coimty(ies)  and 
watershed  code{s)  where  feedlot  and 
land  receiving  animal  waste 
applications  are  located  would  be 
identified.  Total  acres  of  operation 
under  the  control  of  the  CAFO  (owned 
and  rented)  and  total  acres  where 
animal  waste  will  be  applied  woidd  be 
included.  A  detailed  farm  map  or  aerial 
photo,  to  be  included,  would  have  to 
indicate:  location  and  boundaries  of  the 
opeiation,  individual  field  boundaries, 
field  identification  and  acreage,  soil 
types  and  slopes,  and  the  location  of 
nearby  siuiace  waters  aiui  other 
environmentally  sensitive  areas  (e.g., 
wetlands,  sinkholes,  agricidtural 
drainage  wells,  and  aboveground  tile 
drain  intakes)  where  animal  waste 
application  is  restricted. 

Separate  soil  sampling,  using  an 
approved  method,  woidd  have  to  be 
conducted  every  3  years  on  each  field 
receiving  animal  waste.  The  samples 
shall  be  analyzed  at  an  accredited 
laboratory  for  total  phosphorous. 
Finally,  the  phosphorous  site  rating  for 
each  field  would  have  to  be  recorded 
according  to  the  selected  assessment 
tool. 

Land  Application.  This  subsection 
details  crop  production  and  animal 
waste  application  to  crop  production 
areas.  EJetails  of  crop  production  would 
have  to  include:  Identification  of  all 
planned  crops,  expected  crop  yields  and 
the  basis  for  yield  estimates,  crop 
planting  and  harvesting  dates,  crop 
residue  management  practices,  and 
nutrient  requirements  of  the  crops  to  be 
grown.  Calculations  used  to  develop  the 
application  rate,  including  nitrogen 
credits  from  legiime  crops,  available 
nutrients  from  past  animal  waste 
applications,  and  nutrient  credits  bom 
other  fertilizer  and/or  biosolids 
applications  would  have  to  be  included. 

Animal  waste  application  rates  cannot 
exceed  nitrogen  requirements  of  the 
crops.  However,  animal  waste 
application  rates  would  be  limited  to 
the  agronomic  requirements  for 
phosphorous  if  the  soil  phosphorous 
tests  are  rated  "high",  the  soil 
phosphorous  tests  are  equal  to  V«,  but 
not  greater  than  twice  the  soil 
phosphorous  threshold  value,  or  the 
Phosphorous  Index  rating  is  "high." 
Finally,  animal  waste  could  not  be 
applied  to  land  if  the  soil  phosphorous 
tests  are  rated  'very  high",  the  soil 
phosphorous  tests  are  greater  than  twice 
the  soil  phosphorous  threshold  value,  or 
the  Phosphorous  Index  rating  is  "very 


high."  In  some  cases,  operators  may 
choose  to  further  restrict  application 
rates  to  accoimt  for  other  limiting 
factors  such  as  salinity  or  pH. 

Animal  wastes  cannot  be  applied  to 
wetlands  or  surface  waters,  within  100 
feet  of  a  sinkhole,  or  within  100  feet  of 
water  sources  such  as  rivers,  streams, 
lakes,  ponds,  and  intakes  to  agricultiual 
drainage  systems  (e.g.,  aboveground  tile 
drain  intakes,  agricultural  drainage 
wells,  pipe  outlet  terraces).  EPA 
requests  comment  on  how  serious 
woidd  be  the  limitations  imposed  by 
these  requirements.  Manure  spreader 
and  irrigation  equipment  would  have  to 
be  calibrated  at  a  minimum  once  each 
year,  but  preferably  before  each 
application  period.  Finally,  the  date  of 
animal  waste  application  and 
calibration  application  equipment,  and 
rainfall  amounts  24-hours  before  and 
after  application  would  be  recorded. 

Other  Uses/Off-Site  Transfer.  The 
final  required  subsection  for  a  PNP 
detciils  any  alternative  uses  and  off-site 
transport  of  animal  wastes.  If  used,  a 
complete  description  of  alternative  uses 
of  animal  waste  would  have  to  be 
included.  If  animal  wastes  are 
transported  off-site  the  following  would 
have  to  be  recorded:  date  (day,  month, 
year),  quantity,  and  name  and  location 
of  the  recipient  of  the  animal  waste. 

Volunttuy  Measures.  Many  voluntary 
best  management  practices  can  be 
included  within  various  subsections  of 
a  PNP.  These  voluntary  best 
management  plans  are  referenced  in 
EPA's  guidance  document  for  PNP 
"Managing  Manure  Nutrients  at 
Concentrated  Animal  Feeding 
Operations." 

Annual  Review  and  Revision.  While  a 
PNP  is  required  to  be  renewed  every  5 
years  (coinciding  with  NPDES 
permitting),  an  annual  review  of  the 
PNP  woidd  have  to  occur  and  the  PNP 
would  be  revised  or  amended  as 
necessary. 

The  most  likely  factor  which  would 
necessitate  an  amendment  or  revision  to 
a  PNP  is  a  change  in  the  nimiber  of 
animals  at  the  CAFO.  A  substantial 
increase  in  animal  numbers  (for 
example  an  increase  of  greater  than 
20%)  would  significanUy  increase  the 
volume  of  manure  and  total  nitrogen 
and  phosphorous  produced  on  the 
CAFO.  Because  of  this,  the  CAFO  will 
need  to  re-evaluate  animal  waste  storage 
facilities  to  ensure  adequate  capacity, 
and  may  need  to  re-examine  the  land 
application  sites  and  rates. 

A  second  reason  which  would  require 
an  amendment  or  revision  to  a  PNP  is 
a  change  in  the  cropping  program  which 
would  significantly  alter  land 
application  of  animal  waste.  Changes  in 


crop  rotation  or  crop  acreage  could 
significantly  alter  land  application  rates 
for  fields  receiving  animal  waste.  Also 
the  elimination  or  addition  of  fields 
receiving  animal  waste  application 
would  require  a  change  in  the  PNP. 

Changes  in  animal  waste  collection, 
storage  facilities,  treatment,  or  land 
application  method  would  require  an 
amendment  or  revision  to  a  PNP.  For 
example,  the  addition  of  a  solid-liquid 
separator  would  change  the  nutrient 
content  of  the  various  animal  waste 
fractions  and  the  method  of  land 
application  thereby  necessitating  a 
revision  in  a  PNP.  Changing  from 
surface  application  to  soil  injection 
would  alter  ammoiiia  volatilization 
subsequently  altering  animal  waste 
nutrient  composition  requiring  a 
revision  of  land  application  rates. 

When  CAFOs  Must  Have  PNPs.  EPA 
proposes  to  allow  two  groups  of  CAFOs 
up  to  90  days  to  obtain  a  PNP: 

3.  Existing  CAFOs  which  are  being 
covered  by  a  NPDES  permit  for  the  first 
time;  or 

4.  Existing  CAFOs  that  are  already 
covered  under  an  existing  permit  which 
is  reissued  within  3  years  from  the  date 
of  promulgation  of  these  regulations. 

EPA  proposes  that  all  other  existing 
CAFOs  must  have  a  PNP  at  the  time 
permits  are  issued  or  renewed. 

7.  New  Source  Performance  Standards 

For  purposes  of  applying  the  new 
source  performance  standards  (NSPS) 
being  proposed  today,  a  source  would 
be  a  new  source  if  it  conunences 
construction  after  the  effective  date  of 
the  forthcoming  final  rule.  (EPA  expects 
to  take  final  action  on  this  proposal  in 
December  2002,  which  is  more  than  120 
days  after  the  date  of  proposal — see  40 
CFR  122.2).  Each  source  that  meets  this 
definition  would  be  required  to  achieve 
any  newly  promulgated  NSPS  upon 
commencing  discharge. 

In  addition,  EPA  is  proposing 
additional  criteria  to  define  "new 
source"  that  would  apply  specifically  to 
CAFOs  under  Part  412.  EPA  intends  that 
permit  writers  will  consult  the  specific 
"new  source"  criteria  in  Part  412  rather 
than  the  more  general  criteria  set  forth 
in  40  CFR  122.29(b)(1).  The  other 
provisions  of  40  CFR  122.29  continue  to 
apply.  EPA  proposes  to  consider  an 
operation  as  a  new  source  if  any  of  the 
following  three  criteria  apply. 

The  definition  of  new  source  being 
proposed  for  Part  412  states  three 
criteria  that  determine  whether  a  source 
is  a  "new  source." 

First,  a  facility  would  be  a  new  source 
if  it  is  constructed  at  a  site  at  which  no 
other  source  is  located.  These  new 
sources  have  the  advantage  of  not 


Federal  Register /Vol.  66,  No.  9 /Friday.  January  12,  2001 /Proposed  Rules 


3067 


having  to  retrofit  the  operation  to 
comply  with  BAT  requirements,  and 
thus  can  design  to  comply  with  more 
stringent  and  protective  requirements. 

The  second  criterion  for  defining  a 
new  source  would  be  where  new 
construction  at  the  facility  "replaces  the 
housing,  waste  handling  system, 
production  process,  or  production 
equipment  that  causes  the  discharge  or 
potential  to  discharge  pollutants  at  an 
existing  source."  Confinement  housing 
and  bams  are  periodically  replaced, 
allowing  the  opportunity  to  install 
improved  systems  that  provide 
increased  enviroiunental  protection. 
The  modem  confinement  housing  used 
at  many  swine,  dairy,  veal,  and  poultry 
farms  allows  for  waste  handling  and 
storage  in  a  fashion  that  generates  little 
or  no  process  water.  Such  systems 
negate  the  need  for  traditional  flush 
systems  and  storage  lagoons,  reduce  the 
risks  of  uncontrollable  spills,  and 
decrease  the  costs  of  transporting 
manure. 

Thfrd,  a  source  would  be  a  new 
source  if  construction  is  begun  after  the 
date  this  rule  is  promulgated  and  its 
production  area  and  processes  are 
substantially  independent  of  an  existing 
source  at  the  same  site.  Facilities  may 
construct  additional  production  areas 
that  are  located  on  one  contiguous 
property,  without  sharing  waste 
management  systems  or  commingling 
waste  streams.  Separate  production 
areas  may  also  be  constructed  to  help 
control  biosecurity.  New  production 
areas  may  also  be  constructed  for 
entirely  different  animal  types,  in  which 
case  the  more  stringent  NSPS 
requirements  for  that  subcategory  would 
apply  to  the  separate  and  newly 
constructed  production  area.  In 
determining  whether  production  and 
processes  are  substantially  independent, 
the  permit  authority  is  directed  to 
consider  such  factors  as  the  extent  to 
which  the  new  production  areas  are 
integrated  with  the  existing  production 
areas,  and  the  extent  to  which  the  new 
operation  is  engaging  in  the  same 
general  type  of  activity  as  the  existing 
source. 

EPA  also  considered  whether  a 
certain  level  of  facility  expansion, 
measured  as  an  increase  in  animal 
production,  should  cause  an  operation 
to  be  subject  to  new  source  performance 
standards.  If  so,  upon  facility  expansion, 
the  CAFO  would  need  to  go  beyond 
compliance  with  BAT  requirements  to 
meet  the  more  stringent  standards 
represented  by  NSPS.  In  today's 
proposal,  that  increment  of  additional 
control,  for  the  swine,  poultry  and  veal 
subcategories,  would  amount  to  the 
need  to  monitor  ground  water  and 


install  liners  in  lagoons  and 
impoundments  to  prevent  discharges  to 
ground  water  that  has  a  direct 
hydrological  connection  to  surface 
water;  unless  the  CAFO  could 
demonstrate  that  no  such  direct 
hydrological  link  existed.  In  the  beef 
and  dairy  subcategories,  the  NSPS 
proposed  today  are  the  same  as  the  BAT 
standards. 

The  Agency,  however,  decided 
against  proposing  to  identify  facility 
expansion  as  a  trigger  for  the 
application  of  NSPS.  Many  CAFOs 
oversize  or  over-engineer  their  waste 
handling  systems  to  accommodate 
future  increases  in  production.  Thus,  in 
many  cases,  the  actual  increases  in 
production  may  not  present  a  new 
opportunity  for  the  CAFO  to  install  the 
additional  NSPS  technologies — e  g. 
liners.  To  instaU  liners,  these  operations 
would  need  to  retrofit  thefr  facilities  the 
same  as  existing  sources  would.  EPA 
has  explained  above  that  such 
retrofitting  would  not  be  economically 
achievable  in  these  animal  sectors. 
Similarly,  the  costs  associated  with 
these  requirements  would  represent  a 
barrier  to  the  expansion.  Therefore,  it 
would  not  be  appropriate  to  require 
these  operations,  upon  facility 
expansion,  to  meet  the  additional 
ground  water-related  requirements  that 
are  a  part  of  today's  proposed  NSPS. 

EPA  considered  the  same  seven 
options  for  new  source  performance 
standards  (NSPS)  as  it  considered  for 
BAT.  EPA  also  considered  an  additional 
option  for  new  dairies,  which  if 
selected,  would  prohibit  dairies  frova 
discharging  any  manure  or  process 
wastewater  from  animal  confinement 
and  manure  storage  areas  (i.e., 
eliminating  the  allowance  for 
discharging  overflows  associated  with  a 
storm  event).  New  sources  have  the 
advantage  of  not  having  to  retrofit  the 
operation  to  comply  with  the 
requirements  and  thus  can  design  the 
operation  to  comply  with  more  stringent 
requirements.  In  selecting  new  source 
performance  standards,  EPA  evaluates 
whether  the  requirements  under 
consideration  would  impose  a  barrier  to 
entry  to  new  operations. 

EPA  is  proposing  to  select  Option  3  as 
the  basis  for  NSPS  for  the  beef  and  dairy 
subcategories.  Option  3  includes  all  the 
requirements  proposed  for  existing 
sources  including  complying  with  zero 
discharge  from  the  production  area 
except  in  the  event  of  a  25-year,  24-hour 
storm  and  the  requirement  to  develop  a 
PNP  which  establishes  the  rate  at  which 
manure  and  wastewater  can  be  applied 
to  crop  or  pasture  land  owned  or 
controlled  by  the  CAFO.  The 
application  of  manure  and  wastewater 


would  be  restricted  to  a  phosphorus 
based  rate  where  necessary  depending 
on  the  specific  soil  conditions  at  the 
CAFO.  Additionally,  other  best 
management  practice  requirements 
would  apply,  including  the  prohibition 
of  manure  and  wastewater  appUcation 
within  100  feet  of  surface  water.  The 
proposed  new  source  standard  for  the 
beef  and  dairy  subcategories  includes  a 
requirement  for  assessing  whether  the 
ground  water  beneath  the  production 
area  has  a  direct  hydrological 
connection  to  surface  water.  If  a  direct 
hydrological  connection  exists,  the 
operation  must  conduct  additional 
monitoring  of  ground  water  up  gradient 
and  down  gradient  frt>m  the  production 
area,  and  implement  any  necessary 
controls  based  on  the  monitoring  results 
to  ensure  that  zero  discharge  to  surface 
water  via  the  ground  water  route  is 
achieved  for  manure  stockpiles  and 
liquid  impoundments  or  lagoons.  For 
the  purpose  of  estimating  compliance 
costs,  EPA  has  assumed  that  operations 
located  in  areas  with  a  direct 
hydrological  connection  will  install 
synthetic  material  or  compacted  clay 
liners  beneath  any  liquid  manure 
storage  and  construct  impervious  pads 
for  any  dry  manure  storage  areas.  The 
operator  would  be  required  to  collect 
and  analyze  ground  water  samples  twice 
per  year  for  total  dissolved  solids, 
chlorides,  nitrate,  ammonia,  total 
coliforms  and  fecal  coliform.  EPA 
believes  that  Option  3  is  economically 
achievable  for  existing  sources.  Since 
new  sources  are  able  to  install 
impermeable  liners  at  the  time  the 
lagoon  or  impoundment  is  being 
constructed,  rather  than  retrofitting 
impoundments  at  existing  source,  costs 
associated  with  this  requirement  should 
be  less  for  new  sources  in  comparison 
to  existing  sources.  EPA  has  concluded 
that  Option  3  requirements  will  not 
pose  a  barrier  to  entry  for  new  sources. 

EPA  is  proposing  to  establish  NSPS 
for  all  swine  and  poultry  operations 
based  on  Option  5  and  Option  3 
combined.  In  addition  the  BAT 
requirements  described  in  Section 
VIII.C.6,  the  proposed  new  source 
standards  would  require  no  discharge 
via  any  ground  water  that  has  a  direct 
hydrological  Unk  to  surface  water.  As 
described  above.  Option  3  requires  all 
CAFOs  to  monitor  the  ground  water  and 
impose  appropriate  controls  to  ensure 
compliance  with  the  zero  discharge 
standard,  unless  the  CAFO  has 
demonstrated  that  there  is  no  direct 
hydrological  link  between  the  ground 
water  and  any  surface  waters.  The 
proposed  new  source  standard  also 
restricts  land  application  of  manure  and 
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wastewater  to  a  phosphorus  based  rate 
where  necessary  depending  on  the 
specific  soil  conditions  at  the  CAPO. 
Additionally,  other  best  management 
practice  requirements  would  apply, 
including  that  application  of  manure 
and  wastewater  would  be  prohibited 
within  100  feet  of  surface  water. 

EPA  encourages  new  swine  and 
poultry  facilities  to  be  constructed  to 
use  dry  manure  handling.  Dry  manure 
handling  is  currently  the  standard 
practice  at  broiler  and  turkey 
operations.  As  described  previously, 
some  existing  laying  hen  operations  and 
most  hog  operations  use  liquid  manure 
handling  systems.  The  proposed  now 
source  performance  standard  would  not 
require  the  use  of  dry  manure  handling 
technologies,  but  EPA  believes  this  is 
the  most  efficient  technology  to  comply 
with  its  requirements. 

EPA  has  analyzed  costs  of  installing 
dry  manure  handling  at  new  laying  hen 
and  swine  operations.  Both  sectors  have 
operations  which  demonstrate  dry 
manure  handling  can  be  used  as  an 
effective  manure  management  system. 
The  dry  manure  handling  systems 
considered  for  both  sectors  require  that 
the  housing  for  the  animals  be 
constructed  in  a  certain  fashion,  thus 
making  this  practice  less  practical  for 
existing  sources.  Both  sectors  have 
developed  a  high  rise  housing  system, 
which  houses  the  animals  on  the  second 
floor  of  the  building  allowing  the 
manure  to  drop  to  the  first  floor  or  pit. 
In  the  laying  hen  sector  this  is  currently 
a  common  practice  and  with  aggressive 
ventilation,  the  manure  can  be 
maintained  as  a  dry  product.  Hog 
manure  has  a  lower  solids  content,  thus 
the  manure  must  be  mixed  with  a 
bedding  material  (e.g.,  wood  chips,  rice 
or  peanut  hulls  and  other  types  of 
bedding)  which  will  absorb  the  liquid. 
To  further  aid  in  drying  the  hog  manure, 
air  is  forced  up  through  pipes  installed 
in  the  concrete  floor  of  the  pit.  With 
some  management  on  the  part  of  the 
CAFO  operator,  involving  mixing  and 
turning  the  hog  manure  in  the  pit 
periodically,  the  manure  can  be 
composted  while  it  is  being  stored.  The 
advantages  of  the  high  rise  system  for 
hogs  and  laying  hens  include  a  more 
transportable  manure,  which,  in  the 
case  of  the  hog  high  rise  system,  has 
also  achieved  a  fairly  thorough 
decomposition.  The  air  quality  inside 
the  high  rise  house  is  greatly  improved, 
and  the  potential  for  leaching  pollutants 
into  the  groundwater  is  greatly  reduced. 
The  design  standard  of  these  high  rise 
houses  include  concrete  floors  and  also 
assiune  that  the  maniue  would  be 
retained  in  the  building  until  it  will  be 
land  applied,  thus  there  is  no 


opportunity  for  storm  water  to  reach  the 
manure  storage  and  virtually  no 
opportunity  for  pollutants  to  leach  to 
groundwater  beneath  the  confinement 
house.  EPA  believes  that  the  cost 
savings  associated  with  ease  of  manure 
transportation,  as  well  as  improved 
animal  health  and  performance,  with 
the  dry  manure  handling  system  for 
hogs  will  off-set  the  increased  cost  of 
operation  and  maintenance  associated 
with  the  high  rise  hog  system.  Thus, 
EPA  concludes  the  high-rise  house  does 
not  pose  a  barrier  to  entry  and  is  the 
basis  for  NSPS  in  both  the  laying  hen 
and  hog  sectors.  Although  the  high  rise 
house  is  the  basis  of  the  new  source 
standards  for  the  swine  and  laying  hen 
sectors,  operations  are  not  prevented 
from  constructing  a  liquid  manure 
handling  system.  If  new  sources  in  these 
sectors  choose  to  construct  a  liquid 
manure  handling  system,  they  would  be 
required  to  line  the  lagoons  if  the 
operation  is  located  in  an  area  that  has 
a  direct  hydrologic'connection,  but  the 
cost  associated  with  lining  a  lagoon  at 
the  time  it  is  being  constructed  is  much 
less  than  the  cost  to  retrofit  lagoon 
liners. 

EPA  proposes  to  establish  new  source 
requirements  for  the  veal  subcategory  on 
the  basis  of  Option  5  which  requires 
zero  discharge  with  no  overflow  from 
the  production  area  and  Option  3  which 
requires  zero  discharge  of  pollutants  to 
groundwater  which  has  a  direct 
hydrological  connection  to  surface 
water,  with  the  ground  water 
monitoring  or  hydrological  assessment 
requirements  described  above.  EPA 
believes  that  a  zero  discharge  standard 
without  any  overflow  will  promote  the 
use  of  covered  lagoons,  anaerobic 
digesters  or  other  types  of  maniue 
treatment  systems.  Additionally,  this 
will  minimize  the  use  of  open  air 
manure  storage  systems,  thus  reducing 
emission  of  pollutants  from  CAFOs. 

New  veal  CAFOs  would  not  be 
expected  to  modify  existing  housing 
conditions  since  EPA  is  not  aware  of 
any  existing  veal  operations  that  use  dry 
manure  handling  systems.  New  veal 
CAFOs  would  be  expected  to  also  use 
covered  lagoons,  or  anaerobic  digesters 
to  comply  with  the  zero  discharge 
standard.  New  veal  CAFOs  would  be 
required  to  line  their  liquid  manure 
treatment  or  storage  structures  with 
either  synthetic  material  or  compacted 
clay  to  prevent  the  discharge  of 
pollutants  to  groimd  water  which  has  a 
direct  hydrological  connection  to 
surface  water.  In  addition,  the  CAFO 
would  have  to  monitor  the  groundwater 
beneath  the  production  area  to  ensure 
compliance  with  the  zero  discharge 
requirement.  The  CAFO  would  not  need 


to  install  liners  or  monitor  ground  water 
if  it  demonstrates  that  there  is  no  direct 
hydrologic  link  between  the  ground 
water  and  any  surface  waters. 

In  addition  to  the  seven  options 
considered  for  both  existing  and  new 
sources,  EPA  also  investigated  a  new 
source  option  for  dairies  that  would 
prohibit  all  discharges  of  manure  and  ^ 
process  wastewater  to  surface  waters, 
eliminating  the  current  allowance  for 
the  discharge  of  the  overflow  of  runoff 
from  the  production  area.  To  comply 
with  a  zero  discharge  requirement, 
dairies  would  need  to  transform  the 
operation  so  they  could  have  full 
control  over  the  amount  of  manure  and 
wastewater,  including  any  runoff, 
entering  impoundments.  Many  dairies 
have  d^lot  areas  where  calves,  heifers, 
and  bulls  are  confined,  as  well  as 
similar  drylot  areas  where  the  mature 
cows  are  allowed  access.  EPA  estimated 
compliance  costs  for  a  zero  discharge 
requirements  assiuning  that  the 
following  changes  would  occur  at  new 
dairies: 

(1)  Freestall  bams  for  mature  cows 
would  be  constructed  with  six  months 
underpit  manure  storage,  rather  than 
typical  flush  systems  with  lagoon 
storage;  t 

(2)  Freestall  bams  with  six  months 
underpit  manure  storage  would  be 
constructed  to  house  heifers; 

(3)  Calf  bams  with  a  scrape  system 
would  be  constructed  with  a  scrape 
system  and  six  months  of  adjacent 
maniu%  storage;  and 

(4)  New  dairies  would  include 
covered  walkways,  exercise  areas,  parlor 
holding,  and  handling  areas. 

Drylot  areas  are  continually  exposed 
to  precipitation.  The  amount  of 
contaminated  nmoff  from  such  areas 
that  must  be  captured  is  directly  related 
to  the  size  of  the  exposed  area  and  the 
amount  of  precipitation.  Under  the 
ciurent  regulations,  dairies  use  the  25- 
year,  24-hour  rainfall  event  (in  addition 
to  other  considerations)  when 
determining  the  necessary  storage 
capacity  for  a  facility.  Imposing  a  zero 
discharge  requirement  that  prevents  any 
discharge  from  impoundments  would 
force  dairies  to  reconfigure  in  a  way  that 
provides  complete  control  over  all 
sources  of  wastewater.  EPA  considered 
the  structural  changes  in  dairy  design 
described  here  to  create  a  facility  that 
eliminates  the  potential  for 
contaminated  nmoff. 

While  EPA  believes  that  confining  all 
matiue  and  immature  dairy  cattle  is 
technically  feasible,  the  costs  of  zero 
discharge  relative  to  the  costs  for  Option 
3  are  very  high.  Capital  costs  to  comply 
with  zero  discharge  increase  by  two 
orders  of  magnitude.  EPA  estimates 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12.  2001  /  Proposed  Rules 


3069 


annual  operating  and  maintenance  costs 
would  rise  between  one  to  two  orders  of 
magnitude  above  the  costs  for  Option  3. 
These  costs  may  create  a  barrier  to  entry 
for  new  sources.  In  addition,  EPA 
believes  selecting  this  option  could  have 
the  imintended  consequence  of 
encouraging  dairies  to  shift  calves  and 
heifers  offsite  to  standalone  heifer 
raising  operations  (either  on  land  owned 
by  the  dairy  or  at  contract  operations)  to 
avoid  building  calf  and  heifer  bams.  If 
these  offsite  calf/heifer  operations  are  of 
a  size  that  they  avoid  being  defined  as 
a  CAFO,  the  manure  from  the  inunature 
animals  would  not  be  subject  to  the 
effluent  guidelines. 

EPA  is  not  basing  requirements  for 
new  dafries  on  the  zero  discharge  option 
for  the  reasons  discussed  above.  EPA 
solicits  comment  on  the  approach  used 
to  estimate  the  costs  for  new  dairies  to 
comply  with  a  zero  discharge 
cequirement.  Comments  are  particularly 
solicited  on  aspects  such  as:  converting 
fit)m  flush  systems  to  underpit  manure 
storage;  types  of  housing  for  calves  and 
heifers;  and  whether  the  potential  for 
uncontrollable  amounts  of  precipitation 
runoff  have  been  sufficiently  eliminated 
(including  from  silage).  EPA  also  solicits 
comment  on  a  regulatory  scenario  that 
would  establish  a  zero  discharge 
requirement  for  manure  and  process 
wastewater  from  bams  (housing  either 
matiue  or  immature  dairy  cattle)  and  the 
milking  parlor,  but  would  maintain  the 
current  allowance  for  overflow  of  runoff 
from  drylot  areas. 

As  an  alternative  to  underpit  manure 
storage,  dairies  could  achieve  zero 
discharge  for  parlor  wastes  and  bam 
flush  water  by  constructing  systems 
such  as  anaerobic  digesters  and  covered 
lagoons.  These  covered  systems,  if 
properly  operated,  can  facilitate 
treatment  of  the  manure  and  offer 
opportunities  to  reduce  air  emissions. 
The  resulting  liquid  and  solid  wastes 
would  be  more  stable  than  untreated 
manure.  EPA  solicits  comment  on  the 
usefulness  of  applying  stabilization  or 
treatment  standards  to  liquid  and  slurry 
manures  prior  to  land  application. 
Commenters  encoiu^ging  the  use  of 
such  standards  should  recommend 
appropriate  measurement  parameters 
such  as  volatile  solids,  BOD,  COD,  and 
indicator  organism  reduction(s)  to 
establish  stability  or  treatment  levels. 

EPA  has  not  identified  any  basis  for 
rejecting  the  zero  discharge  option  for 
dairies  solely  due  to  animal  health 
reasons.  EPA  solicits  comment  on  the 
technical  feasibility  of  confining  mature 
and/or  immature  dairy  cattle  in  barns  at 
all  times. 

Ten-year  protection  period.  The  NSPS 
that  are  currently  codified  in  part  412 


will  continue  to  have  force  and  effect  for 
a  limited  universe  of  CAFOs.  For  this 
reason,  EPA  is  proposing  to  retain  the 
NSPS  promulgated  in  1974  for  part  412. 
Specifically,  following  promulgation  of 
the  final  rule  that  revises  part  412,  the 
1974  NSPS  would  continue  to  apply  for 
a  limited  period  of  time  to  certain  new 
sources  and  new  dischargers.  See  CWA 
section  306(d)  and  40  CFR  122.29(d). 
Thus,  if  EPA  promulgates  revised  NSPS 
for  part  412  in  December  2002,  and 
those  regulations  take  effect  in  January 
2003,  qualified  new  soiuces  and  new 
dischargers  that  conunenced  discharge 
after  January  1993  but  before  January 
2003  would  be  subject  to  the  currently 
codified  NSPS  for  ten  years  from  the 
date  they  commenced  discharge  or  until 
the  end  of  the  period  of  depreciation  or 
amortization  of  their  facility,  whichever 
comes  first.  See  CWA  section  306(d)  and 
40  CFR  122.29(d).  After  that  ten  year 
period  expires,  any  new  or  revised  BAT 
limitations  would  apply  with  respect  to 
toxic  and  nonconventional  pollutants. 
Limitations  on  conventional  pollutants 
would  be  based  on  thel974  NSPS  unless 
EPA  promulgates  revisions  to  BPT/BCT 
for  conventional  pollutants  that  are 
more  stringent  than  the  1974  NSPS. 

Rather  than  reproduce  the  1974  NSPS 
in  the  proposed  rule,  EPA  proposes  to 
refer  permitting  authorities  to  the  NSPS 
codified  in  the  2000  edition  of  the  Code 
of  Federal  Regulations  for  use  during 
the  applicable  ten-year  period. 

8.  Pretreatment  Standards  for  New  or 
Existing  Sources  (PSES  AND  PSNS) 

EPA  is  not  proposing  to  establish 
Pretreatment  Standards  for  either  new 
or  existing  sources.  Further,  EPA  is 
withdrawing  the  existing  provisions 
entitled  "Pretreatment  standards  for 
existing  sovuces"  at  §§412.14,  412.16, 
412.24.  412.26.  Those  existing 
provisions  establish  no  limitations.  The 
vast  majority'  of  CAFOs  are  located  in 
rural  areas  that  do  not  have  access  to 
municipal  treatment  systems.  EPA  is  not 
aware  of  any  existing  CAFOs  that 
discharge  wastewater  to  POTWs  at 
present  and  does  not  expect  new 
sources  to  be  constructed  in  areas  where 
POTW  access  will  be  available.  For 
those  reasons,  EPA  is  not  establishing 
national  pretreatment  standards. 
However,  EPA  also  wants  to  make  it 
clear  that  if  a  CAFO  discharged 
wastewater  to  a  POTW,  local 
pretreatment  limitations  could  be 
established  by  the  Control  Authority. 
These  local  limits  are  similar  to  BPJ 
requirements  in  an  NPDES  permit. 


9.  Effluent  Guidelines  Controls  for 
Pathogens 

The  third  most  common  reason  for 
waterbodies  being  listed  on  State 
§  303(d)  lists  as  an  impaired  watershed 
is  pathogens.  Degradation  of  surface 
waters  by  excessive  levels  of  pathogens 
has  been  attributed  to  several  sources, 
including  natural  wildlife,  faulty  septic 
systems,  and  animal  agriculture.  As 
described  in  Section  5,  stream  water 
quality  may  be  impacted  by  animal 
feeding  operations  due  to  feedlot  surface 
mnoff.  spills  from  liquid 
impoundments,  tile  drain  effluent, 
leaching  and  runoff  from  land  receiving 
manure,  and  seepage  from  waste 
storage.  Degradation  of  aquatic  and 
riparian  habitat  also  occurs  when 
animal  grazing  operations  are  poorly 
managed. 

In  today's  notice.  EPA  is  not  setting 
specific  requirements  for  the  control  of 
pathogens.  The  proposed  BAT  is 
expected  to  reduce  pathogens  to  surface 
waters  through  the  implementation  of 
the  zero  discharge  requirements  at  the 
production  area,  and  through  the 
implementation  of  the  PNP  at  the  land 
application  area.  Even  without  explicit 
requirements  or  limits  for  pathogen 
controls,  EPA  expects  considerable 
reduction  in  the  discharge  of  pathogens 
for  reasons  described  below.  Runoff 
simulations  and  loadings  analysis 
predict  a  50%  reduction  in  fecal 
coliforms  and  a  60%  reduction  in  fecal 
streptococci  under  the  regulatory 
scenario  proposed  today.  Following  this 
proposal.  EPA  intends  to  further  analyze 
technologies  for  the  treatment  or 
reduction  of  pathogens  in  manure,  and 
solicits  comment  on  other  approaches  to 
control  pathogens. 

One  mechanism  for  pathogen 
discharge  to  surface  waters  is 
catastrophic  spills,  whether  caused  by 
intentional  discharges  or  through 
overflow  following  major  storms.  EPA 
expects  the  requirements  for  no 
discharge  from  the  production  area,  as 
well  as  routine  inspection  and 
mandator)'  management  practices  for 
the  control  of  liquid  impoundment 
levels,  will  reduce  catastrophic  spills. 
For  the  swine  and  poultry  sectors  EPA 
believes  the  elimination  of  the  storm 
event  at  which  an  overflow  is  allowed 
will  also  reduce  discharge  of  pathogens. 
At  the  production  area,  operators  would 
be  required  to  handle  animal  mortalities 
in  a  manner  so  as  to  prevent 
contamination  of  surface  water.  The 
proper  use  of  manure  as  a  fertilizer,  as 
specified  in  the  proposed  regulations, 
may  result  in  increased  storage  capacity 
and  longer  retention  times  of  both  liquid 
and  solid  manure  storage,  allowing 
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increased  opportunity  for  natiual  die-off 
of  pathogens.  For  example,  runoff  from 
fields  receiving  poultry  litter  that  had 
been  stored  prior  to  application  showed 
no  significant  difference  in  pathogen 
content  in  runoff  from  control  fields 
(GEIS.  1999).  supporting  the  conclusion 
that  pathogen  reductions  will  occur 
from  increased  storage  times. 

Application  rate  has  been  identified 
as  the  single  most  important  manure 
management  practice  affecting  pollution 
of  surface  waters  frt»m  fields  receiving 
manure.  Other  practices  affecting 
pathogen  content  in  the  runoff  include 
amoimt  of  application,  incorporation 
methods,  tillage,  saturation  of  the 
receiving  field,  and  elapsed  time 
following  application  before  a  rainfall. 
In  one  case  study,  swine  lagoon  effluent 
applied  to  tile  drained  fields  at  1.1 
inches  showed  no  difference  in  runoff 
quality  than  the  control  fields,  but 
application  at  three  times  the  rate 
showed  high  levels  of  fecal  coliform  in 
the  siuface  water.  Fecal  bacteria  in 
nmoff  frtim  land  receiving  fresh  manure 
may  often  be  a  significant  proportion  of 
the  fecal  contamination  measured  in  the 
surface  waters.  Vegetated  filter  strips  are 
useful  in  removing  pollutants  irova 
runoff  on  maniued  fields,  particidarly 
nutrients  and  sediment,  but  have  not 
been  identified  as  generally  effective  in 
reducing  bacterial  concentrations  in  the 
runoff.  Surface  applications  of  manure 
are  more  likely  to  result  in  fecal 
coliform  transport  when  the  soil  is 
saturated,  particidarly  in  fine  sandy 
loam  soils. 

EPA  believes  nutrient  management 
practices  and  rates  established  in  the 
PNP  would  limit  the  quantity  of 
nutrients  that  may  be  applied  to  fields 
and  will  reduce  the  occurrence  of 
manure  application  to  saturated  soils,  or 
when  a  heavy  storm  event  is  predicted. 
Nutrient  loss  to  surface  water  under 
these  conditions  would  result  in 
reduced  crop  yields  and  would  be 
reflected  in  revisions  made  to  the  PNP 
in  subsequent  years  translating  to  a 
lower  manure  application  rate. 

EPA  has  collected  data  on 
technologies  useful  in  treating  manure 
and  wastes  for  pathogens.  Anaerobic 
digesters  and  even  simple  manure 
storage  for  an  extended  period  of  time 
promote  pathogen  reductions  through 
selective  growdi  conditions  and  natural 
die-off  over  time.  The  addition  of  heat, 
such  as  is  used  in  thermophilic 
digesters,  further  reduces  pathogens. 
Proper  composting  processes  also 
involve  high  temperatures — achieving 
temperatures  approaching  140  degrees  F 
in  the  pile.  Heat  treatment  over  several 
days  is  likely  to  kill  protozoans  such  as 
Giardia  and  Cryptosporidium.  The 


addition  of  lime  to  achieve  high  alkaline 
conditions,  e.g.,  achieving  a  pH  ^  12, 
also  is  effective  at  killing  many 
pathogens  by  disrupting  the  cell 
membrane  or  disrupting  virus  viability. 

EPA  will  continue  to  analyze  the 
performance  and  applicability  of 
treatments  to  reduce  pathogens  in  CAFO 
waste,  and  will  analyze  the  costs  of 
these  processes.  The  processes 
described  above  and  others  used  to 
significantly  reduce  pathogens  in 
biosolids  or  sewage  sludge  such  as  heat 
treatment,  drying,  thermophilic  aerobic 
digestion,  pasteurization,  disinfection, 
and  extended  storage  will  be  analyzed 
for  their  applicability  to  animal 
manures.  EPA  will  give  consideration  to 
establishing  the  same  performance 
standards  as  required  for  Class  A  sludge 
in  Part  503.  ff  supported  by  appropriate 
data,  the  final  rule  could  establish  these 
or  other  appropriate  standards  as 
performance  standards  that  the  wastes  ' 
would  be  required  to  meet  prior  to  land 
application.  The  CAFO  would  need  to 
demonstrate  achievement  of  these 
standards  prior  to  land  application 
because  of  the  impracticability  of 
measuring  the  pollutant  loadings  in  any 
eventual  nmoff  from  the  land 
application  areas  to  the  waters.  EPA 
solicits  comment  on  this  possible 
approach  and  specifically  requests  data 
relating  to  pathogen  treatment  and 
reductions  that  are  demonstrated  to  be 
effective  on  CAFO  waste.  EPA  also 
solicits  data  on  management  practices^ 
that  can  be  applied  to  the  land 
application  of  manure,  which  may 
reduce  pathogens  in  runoff. 

10.  Antibiotics 

Related  to  concerns  over  pathogens  in 
animal  manures  are  concerns  over 
antibiotics  and  other  pharmaceuticals 
that  may  be  present  in  the  manure.  As 
discussed  in  Section  V.  an  estimated 
60-80%  of  all  livestock  receive 
antibiotics.  Some  antibiotics  are 
metabolized,  and  some  are  excreted 
with  the  manure.  In  cases  where 
antimicrobials  are  administered  to 
animals  through  the  feed,  spilt  feed  and 
wastelage  may  contribute  to  antibiotic 
content  of  the  waste  storage.  The 
presence  of  antibiotics  in  manure  and 
the  environment  has  been  shown  to 
result  in  antibiotic  resistant  pathogens. 
EPA  solicits  comments  on  the  direct 
effects  of  antibiotic  residues  and 
antimicrobial  resistance,  specifically  on 
how  manure  management  may 
contribute  to  the  problem  of  antibiotics 
reaching  the  environment  and 
contributing  to  pathogen  resistance. 
EPA  also  solicits  data  and  information 
on  effective  treatment  or  practices  that 


may  be  implemented  by  CAFOs  to 
reduce  these  releases. 

K;  Implementation  of  Revised 
Regulations 

A.  How  Do  the  Proposed  Changes  Affect 
State  CAFO  Programs? 

EPA  is  proposing  a  number  of  changes 
to  the  effluent  guidelines  and  the 
NPDES  permit  regulations  for  CAFOs  in 
today's  proposed  rule.  Under  40  CFR 
123.25,  authorized  NPDES  State 
programs  must  administer  their  permit 
programs  in  conformance  with  NPDES 
requirements,  including  the 
requirements  that  address  concentrated 
animal  feeding  operations  (§  122.23)  and 
the  incorporation  of  technology-based 
effluent  limitation  guidelines  and 
standards  in  permits  (§  122.44).  Thus, 
today's  proposed  rule  would  require  the 
43  States  [note  that  State  is  defined  in 
§  122.21  with  authorized  NPDES  permit 
programs  for  CAFOs  to  revise  their 
programs  as  necessary  to  be  consistent 
with  the  revised  federal  requirements. 
Current  NPDES  regulations  note  that 
authorized  NPDES  State  permit 
programs  are  not  required  to  be 
identical  to  the  federal  requirements; 
however,  they  must  be  at  least  as 
stringent  as  the  federal  program.  States 
are  not  precluded  from  imposing 
requirements  that  are  more  stringent 
than  those  required  under  federal 
regulations. 

Any  State  with  an  existing  approved 
NPDES  permitting  program  under 
section  402  must  be  revised  to  be 
consistent  with  changes  to  federal 
requirements  within  one  year  of  the  date 
of  promulgation  of  final  changes  to  the 
federal  CAFO  regulations  [40  CFR 
123.62(e)l.  In  cases  where  a  State  must 
amend  or  enact  a  statute  to  conform 
with  the  revised  CAFO  requirements, 
such  revisions  must  take  place  within 
two  years  of  final  changes  to  the  federal 
CAFO  regulations.  States  that  do  not 
have  an  existing  approved  NPDES 
permitting  program  but  who  seek 
NPDES  authorization  after  these  CAFO 
regulatory  provisions  are  promulgated 
must  have  authorities  that  meet  or 
exceed  the  revised  federal  CAFO 
regulations  at  the  time  authorization  is 
requested. 

In  States  not  authorized  to  administer 
the  NPDES  program.  EPA  will 
implement  the  revised  requirements. 
Such  States  may  still  participate  in 
water  quality  protection  through 
participation  in  the  CWA  section  401 
certification  process  (for  any  permits)  as 
well  as  through  other  means  (e.g.. 
development  of  water  quality  standards, 
development  of  TMDLs.  and 
coordination  with  EPA). 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Proposed  Rules  3071 


EPA  is  aware  that  the  majority  of 
States  authorized  to  implement  the 
NPDES  program  supplement  the  NPDES 
CAFO  requirements  with  additional 
State  requirements,  and  some  States 
ciurently  regulate  or  manage  CAFOs 
predominantly  under  State  non-NPDES 
programs.  It  has  been  suggested  that 
EPA  provide  a  mechanism  through 
which  State  non-NPDES  CAFO 
programs  can  be  recognized  alternatives 
that  would  be  authorized  imder  the 
CWA. 

No  permit  issued  by  a  non-NPDES 
program  will  satisfy  the  NPDES  permit 
requirement.  Facilities  required  to  be 
covered  by  a  NPDES  permit  must  obtain 
a  permit  fi'om  an  agency  authorized  to 
issue  a  NPDES  permit.  However.  EPA 
believes  that  the  current  NPDES 
program  provides  a  reasonable  degree  of 
flexibility  consistent  with  CWA 
requirements,  and  that  the  proposed 
CAFO  regulation  provides  opportvmities 
to  incorporate  State  programs  in  several 
ways. 

It  is  possible  for  non-NPDES  State 
programs  that  ciurently  regulate  AFOs 
to  gain  EPA's  approval  as  NPDES- 
authorized  programs.  Such  a  change 
would  require  a  formal  modification  of 
the  State's  approved  NPDES  program, 
and  the  State  would  have  to 
demonstrate  that  its  program  meets  all 
of  the  minimum  criteria  specified  in  40 
CFR  Part  123.  Subpart  B  for  substantive 
and  procedural  regulations.  Among 
other  things,  these  criteria  include  the 
restriction  that  permit  terms  may  not 
exceed  5  years,  and  include  provisions 
on  public  participation  in  permit 
development  and  enforcement,  and  EPA 
enforcement  authority. 

In  addition,  today's  proposal  provides 
specific  flexibility  on  particular  issues. 
First,  with  regard  to  the  off-site  transfer 
of  manure,  EPA  is  requiring  under  one 
co-proposed  option  that  the  CAFO 
operator  obtain  a  certification  from 
recipients  that,  if  they  intend  to  land 
apply  the  manure,  it  will  be  done 
according  to  appropriate  agricultural 
practices.  EPA  is  proposing  to  waive 
this  requirement  in  a  State  that  is 
implementing  an  effective  program  for 
addressing  excess  manure  generated  by 
CAFOs.  Second,  EPA  is  proposing  to 
require  that  processors  be  permitted,  or 
co-permitted,  along  with  their  contract 
producers.  EPA  is  requesting  comment 
on  an  option  that  would  waive  this 
requirement  in  certain  instances  in 
States  with  effective  programs  for 
managing  excess  manure.  EPA  is  also 
soliciting  comment  on  one  particular 
type  of  program,  an  Environmental 
Management  System  developed  by  the 
processor,  as  sufficient  to  waive  co- 
}ermitting  requirements.  EPA  is 


interested  in  comments  on  other 
specific  requirements  of  today's 
proposal  that  might  be  satisfied  in 
whole  or  in  part  by  State  program 
requirements.  This  could  include  ways 
to  ensure  that  states  with  unique 
programs  that  meet  or  exceed  the 
provisions  of  the  revised  regulations 
and  the  CWA  requirements  could  utilize 
thefr  own  programs  that  include  similar 
objectives  such  as  enhanced  water 
quality  protection,  public  participation 
and  accountability. 

A  third  possible  means  of  providing 
flexibility  for  States  would  be  available 
if  the  three-tier  regulatory  structure  is 
adopted  in  the  final  regulation.  In  the 
three-tier  structure,  all  facilities  over 
1.000  AU  would  be  considered  CAFOs 
by  definition,  and  those  between  300 
AU  and  1 ,000  AU  would  be  CAFOs  only 
if  they  meet  one  of  several  conditions, 
described  in  detail  in  Section  Vn.B.3,  or 
if  designated  by  the  permit  authority  as 
a  significant  contributor  of  pollution  to 
waters  of  the  U.S.  Those  with  fewer  that 
300  AU  would  become  CAFOs  only  if 
designated  by  the  permit  authority.  A 
State  with  an  effective  non-NPDES 
program  could  succeed  in  helping  many 
operations  avoid  permits  by  ensuring 
they  do  not  meet  any  of  the  conditions 
that  would  define  them  as  CAFOs. 

EPA  is  also  soliciting  comment  on 
whether  or  not  to  adopt  both  the  two- 
tier  and  the  three- tier  structures,  and  to 
provide  a  mechanism  to  allow  States  to 
select  which  of  the  two  alternative 
proposed  structures  to  adopt  in  their 
State  NPDES  program.  Under  this 
option,  a  State  could  adopt  the  structure 
that  best  fits  with  the  administrative 
structure  of  their  program,  and  that  best 
serves  the  character  of  the  industries 
located  in  their  State  and  the  associated 
environmental  problems.  This  option  is 
viable  only  if  the  Agency  is  able  to 
determine  that  the  two  structures 
provide  substantially  similar 
environmental  benefits  by  regulating 
equivalent  numbers  of  facilities  and 
amounts  of  manure.  Otherwise.  States 
would  be  in  a  position  to  choose  a  less 
stringent  regulation,  contrary  to  the 
requirements  of  the  Clean  Water  Act.  A 
discussion  of  this  option  can  be  found 
in  Section  VII.B.4. 

The  requirements  for  State  NPDES 
program  authorization  are  specified 
under  §  402(b)  of  the  CWA  and  within 
the  broad  NPDES  regulations  (40  CFR 
Part  123).  These  provisions  set  out 
specific  requirements  for  State 
authorization  applicable  to  the  entire 
NPDES  program  and  the  Agency  does 
not  believe  that  broad  changes  to  these 
requirements  are  appropriate  in  this 
proposed  rulemaking. 


B.  How  Would  EPA's  Proposal  to 
Designate  CAFOs  Affect  NPDES 
Authorized  States? 

Today's  proposal  would  provide 
explicit  authority,  even  in  States  with 
approved  NPDES  programs,  for  the  EPA 
Regional  Administrator  to  designate  an 
AFO  as  a  CAFO  if  it  meets  the 
designation  criteria  in  the  regulations. 
EPA's  authority  to  designate  AFOs  as 
CAFOs  would  be  subject  to  the  same 
criteria  and  limitations  to  which  State 
designation  authority  is  subject. 
However,  EPA  does  not  propose  to 
assume  authority  or  jurisdiction  to  issue 
permits  to  the  CAFOs  that  the  Agency 
designates  in  approved  NPDES  States. 
That  authority  would  remain  with  the 
approved  State.  EPA  requests  comment 
on  this  prosed  new  designation 
authority. 

C.  How  and  When  Will  the  Revised 
Regulations  be  Implemented? 

EPA  anticipates  that  this  these 
proposed  regulations  will  be 
promulgated  as  final  regulations  in 
December.  2002,  and  published  in  the 
Federal  Register  shortly  thereafter 
(approximately  January,  2003).  As 
mentioned,  authorized  States  programs 
will  need  up  to  two  years  after  that  date 
to  revise  their  programs  to  reflect  the 
new  regulations.  Following  a  State's 
revision  of  its  program  and  approval  of 
the  revisions  by  EPA,  we  expect  many 
States  to  want  additional  time  to 
develop  new  or  revised  CAFO  general 
permits.  EPA  believes  it  is  reasonable  to 
allow  States  one  additional  year  to 
develop  these  new  or  revised  general 
permits.  To  summarize,  some  States  will 
need  until  approximately  January 
2006 — i.e.,  three  years  after  the  final 
rule  is  published — ^before  they  can  make 
CAFO  general  permits  available  that 
reflect  the  new  regulations  in  the  State. 

At  the  same  time,  once  these 
regulations  are  finalized,  we  estimate 
that  there  will  be  a  large  number  of 
operations  that  will  need  to  apply  for  a 
permit,  described  in  Section  VII.B.4.  It 
is  important  to  take  into  account  that 
some  States  will  not  be  making  CAFO 
general  permits  available  to  these 
facilities  until  three  years  after  the  final 
rule.  If  EPA  were  to  make  the  new  Part 
122  regulations  effective  shortly  after  we 
issue  the  final  rule  (January  2003),  there 
would  be  large  numbers  of  facilities  that 
would  be  newly  defined  as  CAFOs  at 
that  time.  They  would  be  required  to 
apply  for  a  permit  right  away,  but  States 
would  not  be  able  to  issue  general 
permits  at  that  time  or  a  large  number 
of  individual  permits  all  at  once.  This 
would  leave  the  facilities  potentially  in 
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the  detrimental  position  of  being 
unpermitted  dischargers. 

To  avoid  this  situation,  EPA  proposes 
that  the  revisions  to  the  CAPO 
definition  in  part  122  (including,  for 
example,  changes  to  the  threshold 
number  of  animals  to  qualify  as  a  CAFO 
and  other  changes  such  as  the 
elimination  of  the  25-year,  24-hour 
storm  exemption)  would  not  t&ke  efiect 
until  three  years  after  publication  of  the 
final  rules.  See  proposed  section 
122.23(f).  We  expect,  therefore,  that 
these  changes  would  not  take  effect 
imtil  approximately  January,  2006. 
Operations  that  are  brought  within  the 
regulatory  definition  of  a  CAFO  for  the 
fint  time  under  these  regulatory 
revisions  would  not  be  defined  as 
CAFOs  under  final  and  effective 
regulations  until  that  date. 

EPA  also  considered  an  alternate 
approach  in  which  the  effective  date  for 
the  part  122  revisions  would  be 
different  in  each  State,  depending  on 
when  the  State  actually  adopted  and  got 
approval  for  the  changes  and  issued 
general  permits.  An  advantage  of  this 
approach  would  be  that  the  new 
regulations  would  potentially  be 
effective  at  an  earlier  date,  i.e.,  before 
January  2006.  in  some  States.  EPA  is  not 
proposing  this  approach,  however.  We 
decided  that  it  would  be  preferable  to 
provide  one  uniform  effective  date  for 
these  particular  revisions,  which  would 
provide  necessary  clarity  and 
consistency  to  the  national  NPDES 
program  for  CAFOs.  EPA  does  seek 
conunent,  however,  on  which  approach 
would  be  preferable  to  adopt  in  the  final 
regulations.  States,  however,  are  free  to 
implement  more  stringent  requirements, 
and  may  choose  to  implement  the 
revised  CAFO  definition  at  an  earlier 
date. 

It  should  be  noted  that  EPA  is 
proposing  this  delayed  effective  date 
only  for  the  proposed  regulatory 
changes  that  affect  which  operations 
would  be  defined  as  CAFOs.  There  is  no 
need  to  delay  the  effective  date  of  any 
of  the  other  revisions  EPA  is  proposing 
to  the  CAFO  regulations  at  40  CFR  part 
122,  such  as  those  that  specify  land 
application  requirements  and  other 
requirements.  These  other  revisions  to 
the  part  122  regulations  would  become 
effective  60  days  after  publication  of  the 
final  regulations  (January  2003).  For  any 
operation  that  is  a  CAFO  according  to 
the  ciurent  definition  and  that  is  being 
permitted  after  that  date,  or  having  its 
permit  renewed,  the  permit  would  be 
developed  under  these  new  part  122 
provisions. 

EPA  is  proposing  that  the  revised 
effluent  guidelines,  once  promulgated  as 
final  regulations,  would  be  effective  60 


days  after  promulgation.  The  1989 
statutory  deadline  for  meeting  BAT  has 
long  passed,  and  we  do  not  believe  there 
is  any  reason  why  permit  writers  could 
not  begin  incorporating  the  revised 
effluent  guidelines  into  permits 
beginning  60  days  after  promulgation. 

If  a  CAFO  submits  a  timely 
application  for  a  permit  renewal,  but 
has  not  received  a  decision  on  that 
application  prior  to  the  expiration  date 
of  the  original  permit,  then  the  original 
permit  would  be  administratively 
"continued"  until  there  is  a  decision 
bom  the  permit  authority  on  the  new 
application  (in  EPA-administered  States 
and  States  with  comparable 
administrative  procediue  laws).  If  that 
continuance  lasts  beyond  the  date  that 
is  the  effective  date  of  the  revised 
NPDES  regulations  and  effluent 
guidelines,  then  the  CAFO's  new  permit 
would  reflect  both  sets  of  new 
regulations. 

EPA  also  proposes  to  adopt  specific 
timing  requirements  in  the  permit  with 
respect  to  the  CAFO's  development  of 
PNPs.  As  described  in  Section  VIII,  EPA 
proposes  to  establish  BAT  as 
encompassing  the  following  timing 
requirements:  (1)  for  all  new  permittees 
and  for  applicants  who  hold  existing 
individual  permits,  compliance  vtrith  the 
PNP  would  be  an  immediate 
requirement  of  the  permit.  Therefore, 
the  draft  PNP  must  be  submitted  to  the 
permit  authority  along  with  the  permit 
application  or  NOI;  the  final  PNP  must 
be  adopted  by  the  permittee  within  90 
days  of  being  permitted;  (2)  for 
applicants  who  are  authorized  under  an 
existing  general  permit,  the  permittee 
must  develop  a  Permit  Nutrient  Plan 
within  90  days  of  submittal  of  the  NOI; 
and  (3)  the  PNP  for  all  CAFOs  would 
need  to  include  milestones  for 
implementation.  This  time  is  necessary 
because,  while  operators  can  begin 
preparing  necessary  data,  it  would  be 
difficult  to  develop  a  PNP  before  the 
permit  authority  issues  a  final  permit 
that  specifies  the  terms  and  conditions 
of  the  permit.  (Operators  of  existing 
CAFOs  with  individual  NPDES  permits, 
who  must  submit  their  draft  PNP  with 
the  permit  application,  are  expected  to 
reapply  for  coverage  under  the  revised 
regulation  early  enough  to  provide  time 
to  develop  its  PNP  without  causing  a 
lapse  in  coverage.)  For  facilities  that 
have  been  designated  as  CAFOs,  the 
permit  writer  will  develop  the 
implementation  schedule  in  order  to 
provide  reasonable  time  to  prepare  the 
PNP. 

Prior  to  the  effective  date  of  the 
revised  regulations.  State  and  EPA 
permit  authorities  will  be  issuing 
permits  to  facilities  that  currently  meet 


the  definition  of  a  CAFO  under  the 
existing  regulations  or  that  have  been 
designated  as  CAFOs.  Consistent  with 
the  AFO  Strategy,  discussed  in  section 
III.B.,  during  2000  to  2005  States  with 
authorized  NPDES  programs  are  to  focus 
on  issuing  permits  to  the  largest  CAFOs, 
those  with  1,000  AU  or  greater.  In  States 
where  EPA  is  the  permit  authority,  EPA 
will  issue  permits  to  operations  defined 
as  CAFOs  that  are  over  300  AU.  The 
permits  are  valid  for  a  maximum  of  five 
years,  at  which  time  these  facilities 
would  obtain  new  permits  under  the 
revised  regulation. 

One  of  the  significant  changes  to  the 
NPDES  and  ELG  regulation  for  CAFOs 
will  be  the  requirement  to  develop  and 
implement  Permit  Nutrient  Plans  that 
are  developed,  or  reviewed  and 
approved,  by  certified  planners. 
Concern  has  been  raised  about  the 
availability  of  the  necessary  expertise  to 
develop  and  certify  the  plans.  EPA 
believes  that  there  will  be  sufficient  lead 
time  before  this  regulation  is 
implemented  to  expect  the  market  to 
have  developed  the  CNMP  and  PNP 
planning  expertise  and  infrastructure 
because,  during  this  period,  CNMPs  will 
be  developed  under  both  the  USDA 
voluntary  program  and  EPA's  Round  I 
permitting. 

For  facilities  subject  to  the 
requirements  of  the  revised  regulation, 
EPA  euiticipates  that  diuing  the  period 
between  the  time  this  regiilation  is 
promulgated  and  the  time  it  is  effective, 
operators  will  be  able  to  anticipate  the 
status  of  their  facilities,  and  therefore 
can  begin  gathering  data  that  will  be 
needed  for  the  Permit  Nutrient  Plan  and 
other  requirements,  such  as  soil  type, 
manure  sampling,  cropping  information, 
and  other  data  needed  to  calculate  the 
allowable  manure  application  rate. 
(Note:  States  are  supposed  to  have 
adopted  their  NRCS  590  standard  by 
May  2001.) 

EPA  also  proposes  that  CAFOs  that 
are  new  sources  may  not  receive  permit 
coverage  until  the  PNP  is  developed.  In 
this  case,  a  complete  application  must 
include  the  PNP.  The  owner  or  operator 
of  a  new  facility  is  expected  to  design 
and  construct  the  new  facility  in  a 
manner  that  anticipates  the  ELG  and 
NPDES  requirements  for  manure 
management,  rather  than  incurring  the 
costs  of  retrofitting  an  already 
constructed  facility. 

EPA  recognizes  that  some  practices 
such  as  liners  and  groundwater  wells  for 
beef  and  dairy  operations  may  take  time 
to  implement.  The  PNP  will  include  a 
schedule  for  implementing  the 
provisions  of  the  PNP,  including 
milestones  with  dates. 
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Facilities  Constructed  After  the 
Proposed  Regulation  is  Published.  EPA 
is  soliciting  comment  on  whether  the 
revised  regulations  should  apply  60 
days  after  publication  of  the  final  rule 
to  facilities  that  commence  operation 
after  that  date,  even  if  they  would  not 
be  defined  as  a  CAFO  under  the  existing 
rules.  Although  EPA  is  proposing  to 
delay  for  three  years  the  effective  date 
of  the  proposed  regulations  for  existing 
facilities  that  are  not  currently  defined 
as  CAFOs,  it  is  considering  whether  to 
require  all  facilities  defined  as  CAFOs 
under  the  final  rule  that  commence 
operation  after  the  final  rule  is 
published  to  obtain  an  NPDES  permit 
and  comply  with  the  other  requirements 
of  the  final  rule.  For  example,  a  dry 
poultry  operation  or  an  animal  feeding 
operation  of  501  cattle  that  is 
constructed  during  the  three  year  period 
after  publication  of  the  final  rule  might 
be  required  to  comply  immediately  with 
the  revised  regulations  rather  than 
remaining  outside  the  scope  of  the 
NPDES  program  until  three  years  after 
publication  of  the  final  rule. 

Requiring  newly  constructed  facilities 
to  obtain  permits  does  not  pose  the 
same  problem  as  requiring  all  existing 
AFOs  which  are  not  defined  as  CAFOs 
under  the  current  rule  to  obtain  permits 


immediately  after  promulgation  of  the 
final  rule.  Once  a  new  definition  of  a 
CAFO  becomes  effective,  a  large  number 
of  existing  facilities  would  need  a 
permit  on  the  same  date.  EPA  expects 
that  most  existing  facilities  will  seek 
coverage  under  a  general  permit. 
However,  EPA  and  authorized  States 
will  need  some  time  after  the  final  rule 
is  promulgated  to  develop  those  general 
permits.  An  existing  facility  would  face 
the  dilemma  of  either  ceasing  operations 
or  discharging  without  a  permit  if  it  was 
required  to  obtain  a  permit  but  none 
was  available.  By  contrast,  new  facilities 
would  commence  operation  over  a 
period  of  time  and  present  less  of  a 
burden  on  permit  authorities.  If  a 
general  permit  was  not  available, 
issuing  individual  permits  to  the 
smaller  number  of  newly  constructed 
facilities  would  present  less  of  a  burden. 
If  all  else  fails,  a  newly  constructed 
facility  could  not  commence  operation 
until  it  had  a  permit.  This  approach 
would  be  consistent  with  EPA's  general 
approach  for  regulation  of  new  sources 
and  new  dischargers,  who  are  required 
to  obtain  an  NPDES  permit  (and  comply 
with  any  applicable  NSPS)  prior  to 
commencing  operation.  See  40  CFR 
122.29,  124.60(a).  Finally,  unlike  an 
existing  facility,  a  newly  constructed 


facility  is  in  a  better  position  to  plan  its 
facility  to  comply  with  the  revised 
regulations. 

If  EPA  did  not  delay  the  effective  date 
for  facilities  that  are  constructed  after 
the  final  rule  is  published,  the  rule 
would  address  additional  sources 
sooner.  On  the  other  hand  it  would 
further  complicate  the  regulatory 
structure  because  it  would  temporarily 
create  another  category  of  facilities.  EPA 
solicits  comments  on  whether  all 
provisions  of  the  rule  should  be 
effective  60  days  after  the  final  rule  is 
published  for  facilities  that  are 
constructed  after  that  date. 

D.  How  Many  CAFOs  are  Likely  to  be 
Permitted  in  Each  State  and  EPA 
Region? 

Tables  9-1  and  9-2  delineate  the 
number  of  facilities,  in  each  State  and 
EPA  Region,  that  are  expected  to  be 
affected  by  either  of  today's  proposed 
two-tier  and  three-tier  structures, 
respectively.  In  both  proposed 
structiires,  all  CAFOs  with  more  than 
1 ,000  AU  would  be  required  to  apply  for 
a  NPDES  permit.  The  differences  lie 
primarily  in  how  the  middle-sized 
operations  are  affected. 
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Table  9-1.  Projected  Estimated  Number  of  Potential  CAFOs  Potentially  Regulated  Under 
the  Three-Tier  Structure  by  Region,  State  and  Size 

EPA 
Resioa 

State 

<300AU 

300- 
1,000  AU 

>1,000 
AU 

Total 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtotal 

Region  1 

Connecticut 

0 

39 

9 

48 

Maine 

0 

60 

8 

68 

Massachusetts 

0 

41 

7 

48 

New 
Hampshire 

0 

29 

4 

33 

Rhode  Island 

0 

5 

0 

5 

Vennont 

0 

129 

15 

144 

0 

303 

43 

\ 

346 

Region  2 

New  Jersey 

0 

27 

6 

33 

New  York 

0 

514 

79 

593 

0 

542 

85 

627 

Region  3 

Delaware 

0 

332 

97 

429 

Maryland 

0 

437 

137 

573 

Pennsylvania 

0 

628 

321 

949 

Virginia 

.        0 

551 

216 

767 

West  Virginia 

0 

135 

75 

210 

0 

2,084 

845 

2,929 

Region  4 

Alabanu 

0 

1.224 

557 

1.782 

Florida 

0 

247 

169 

416 

Georgia 

0 

1.360 

834 

2.193 

Kentucky 

0 

233 

179 

412 

Mississippi 

0 

766 

433 

1.199 

N.  Carolina 

0 

1.454 

1.218 

2.672 

S.Carolina 

0 

306 

201 

508 

Tennessee 

0 

265 

114 

378 

0 

5,854 

3,706 

9,560 

Regions 

Illinois 

1 

461 

377 

839 

liiiiiany 

1 

455 

328 

784 

Mfefaigan 

1 

345 

144 

490 

Minnesota 

2 

785 

496 

1,283 

Ohio 

0 

369 

217 

586 

Wisconsin 

3 

574 

141 

718 

8 

2,988 

1,704 

4,700 
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EPA 
Region 

SUte 

<300AU 

300- 
1,000  AU 

>1,000 
AU 

Total 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtotal 

Region  6 

Arkansas 

0 

1.418 

580 

1.999 

Louisiana 

0 

211 

86 

297 

New  Mexico 

0 

30 

112 

141 

Oklahoma 

0 

289 

175 

464 

Texas 

0 

841 

675 

1.516 

0 

2,789 

1,629 

4,418 

Region  7 

Iowa 

2 

1,440 

1,318 

2.760 

Kansas 

0 

188 

277 

465 

Missouri 

0 

449 

321 

770 

Nebraska 

0 

442 

641 

1.083 

2 

2,519 

2,557 

5,078 

Region  8 

Colorado 

0 

121 

210 

331 

Montana 

0 

32 

55 

87 

North  Dakota 

0 

35 

28 

63 

South  Dakota 

0 

181 

177 

358 

Utah 

0 

123 

53 

176 

Wyoming 

0 

18 

24 

42 

0 

509 

548 

1,057 

Region  9 

Arizona 

0 

30 

83 

113 

California 

0 

956 

1.031 

1.988 

Hawaii 

0 

16 

16 

33 

Nevada 

0 

15 

20 

35 

0 

1,017 

1,151 

2,168 

RegionlO 

Alaska 

0 

3 

1 

4 

Idaho 

0 

176 

151 

328 

Oregon 

0 

156 

72 

228 

Washington 

0 

320 

168 

488 

0 

655 

392 

1,047 

Total  Potential  Permittees 

10 

19,260 

12,660 

31,930 
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Note:  An  additional  7,000  facilities  in  the  300  AU  to  1,000  AU  size  category  would  potentially 
be  subject  to  the  rule,  but  are  projected  to  file  a  certification  indicating  that  they  do  not  need  to 


apply  for  a  permit. 


Table  9-2.  Projected  Estimated  Number  of  Potential  CAFOs  Potentially  Regulated  Under 

the  Two-Tier  Structure  by  Region,  State  and  Size 

EPA 
Region 

State 

<500AU 

500- 
1,000  AU 

>1,000 
AU 

Grand 
Total 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtoul 

Regional 
Subtotal 

Region  1 

Connecticut 

1 

22 

9 

32 

Maine 

1 

30 

8 

39 

Massachusetts 

1 

21 

' 

7 

29 

New 
Hampshire 

1 

15 

4 

20 

Rhode  Island 

0 

2 

0 

3 

Vermont 

3 

64 

15 

82 

7 

153 

43 

204 

Region! 

New  Jersey 

1 

15 

6 

22 

New  York 

21 

259 

79 

359 

22 

274 

85 

380 

Regions 

Delaware 

3 

169 

97 

268 

■ 

Maryland 

5 

229 

137 

371 

Pennsylvania 

15 

380 

320 

715 

Virginia 

10 

325 

216 

.    552 

West  Virginia 

1 

94 

75 

170 

34 

1,197 

846 

2,076 

Region  4 

Alabama 

1 

719 

557 

1.278 

Florida 

I 

178 

170 

349 

Georgia 

5 

936 

833 

1,774 

Kentucky 

7 

165 

179 

351 

Mississippi 

1 

488 

433 

922 

N.  Carolina 

0 

911 

1,221 

2.133 

S.  Carolina 

1 

231 

202 

434 

Tennessee 

0 

148 

114 

261 

16 

3,776 

3,710 

7,502 

Regions 

Illinois 

14 

420 

377 

811 
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EPA 
Region 

State 

<500AU 

500- 
1,000  AU 

>1,000 
AU 

Grand 
Total 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtotal 

Regional 
Subtotal 

Indiana 

6 

396 

328 

730 

Michigan 

9 

222 

144 

375 

Minnesota 

30 

621 

496 

1.147 

Ohio 

3 

269 

217 

489 

i 

Wisconsin 

25 

309 

141 

475 

87 

2,237 

1,703 

4,027 

* 

Region  6 

Arkansas 

1 

. 

777 

579 

1.357 

Louisiana 

0 

120 

86 

206 

New  Mexico 

0 

26 

112 

138 

Oklahoma 

0 

165 

175 

340 



Texas 

0 

532 

676 

1.208 

1 

1,620 

1,628 

3,249 

Region  7 

Iowa 

58 

1.374 

1.318 

2.750 

Kansas 

5 

182 

277 

464 

Missouri 

9 

323 

321 

652 

Nebraska 

11 

437 

640 

1.087 

83 

2315 

2,556 

4,953 

Region  8 

Colorado 

0 

81 

210 

291 

Montana 

0 

25 

■       - 

55 

80 

North  Dakota 

0 

27 

28 

54 

South  Dakota 

0 

149 

177 

326 

Utah 

0 

65 

53 

118 

Wyoming 

0 

9 

.     24 

33 

0 

355 

548 

902 

Region  9 

Arizona 

0 

23 

83 

106 

California 

0 

545 

1.029 

1.574 

HawaU 

0 

10 

16 

26 

Nevada 

0 

8 

21 

29 

6 

586 

1,149 

1,735 

RegionlO 

Alaska 

0 

2 

1 

3 

Idaho 

0 

97 

151 

248 

Oregon 

0 

82 

72 

153 

Washington 

0 

167 

169 

336 

0 

348 

393 

741 

^ 

Total  Potential  Permittees 

250 

250 

12,860 

12,860 

12,660 

12,660 

25,770 

25,770 
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As  described  in  today's  preamble,  the 
three-tier  structure  would  affect  more 
facilities  because  all  AFOs  with  300  AU 
or  more  would  be  required  to  do 
something.  However,  not  all  would  be 
required  to  apply  for  a  permit,  and, 
depending  on  the  vigor  with  which 
States  and  AFOs  seek  to  avoid  the 
conditions  defining  these  facilities  as 
CAFOs,  the  actual  number  of  permittees 
could  be  smaller.  EPA  projects  that  a 
minimum  of  4,000  middle-sized 
facilities  and  a  maximum  of  19,000 
would  apply  for  a  permit  under  the 
three-tier  structure.  By  contrast,  the 
proposed  two-tier  structure  would 
require  all  13,000  facilities  between  500 
AU  and  1,000  AU  to  apply  for  a  permit. 

Further,  the  number  of  small  facilities 
likely  to  be  designated  differs  between 
the  two  proposed  structures.  Under  the 
three-tier  structure,  EPA  expects  very 
few  AFOs  to  be  designated,  potentially 
10  per  year  nationally.  Under  the  two- 
tier  structure,  however,  this  number  is 
likely  to  rise  to  50  per  year,  given  that 
AFOs  from  300  AU  to  499  AU  have  the 
potential  to  generate  significant 
quantities  of  manure  that,  if  not 
properly  managed,  may  lead  the  facility 
to  be  a  significant  contributor  of 
pollution  to  the  waters. 

E.  Funding  Issues 

While  most  CAFO  owners  and 
operators  are  interested  in  taking 
appropriate  measures  to  protect  and 
preserve  the  environment,  there  are 
legitimate  concerns  over  the  costs  of 
doing  so.  While  EPA's  cost  analysis 
indicates  that  this  rule  is  affordable, 
some  businesses  in  some  locales  may 
experience  economic  stress.  (See 
Section  X).  Further,  concern  has  been 
expressed  as  to  whether  facilities  below 
1,000  AU  that  become  CAFOs  due  to  the 
changes  in  this  proposed  rulemaking 
may  potentially  cause  operations  to  lose 
cost-share  money  available  under  EPA's 
Section  319  Nonpoint  Source  Program 
and  USDA's  Environmental  Quality 
Incentive  Program  (EQIP).  Once  a 
facility  is  considered  a  point  source 
under  NPDES,  the  operation  is  not 
eligible  for  cost  sharing  under  the 
Section  319  nonpoint  source  program. 
However,  the  USDA  EQIP  program  is  in 
fact  available  to  most  facilities,  and 
being  a  permitted  CAFO  is  not  a  reason 
for  exclusion  from  the  EQIP  program. 
EQIP  funds  may  not  be  used  to  pay  for 
construction  of  storage  facilities  at 
operations  with  greater  than  1 ,000 
USDA  animal  units;  however,  EQIP  is 
available  to  these  facilities  for  technical 
assistance  and  financial  assistance  for 
other  practices.  One  USDA  animal  unit 
equals  1.000  pounds  of  live  weight  of 
any  given  livestock  species  or  any 


combination  of  livestock  species.  (The 
approximate  number  of  animal 
equivalents  would  be:  1,000  head  of 
beef;  741  dairy  cows;  5,000  swine, 
250,000  layers:  and  500,000  broilers). 

To  this  end,  EPA  anticipates  that  State 
and  Federal  Agencies  will  facilitate 
compUance  with  this  rule  by  providing 
technical  assistance  and  funding  for 
smaller  CAFOs,  as  available. 

F.  What  Provisions  are  Made  for  Upset 
and  Bypass? 

A  reciuring  issue  of  concern  has  been 
whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upsets"  or 
"bypasses".  An  upset,  sometimes  called 
an  "excursion,"  is  em  unintentional 
noncompliance  occiuring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  is  necessary  in  EPA's 
effluent  limitations  because  such  upsets 
will  inevitably  occur  even  in  properly 
operated  control  equipment.  Because 
technology  based  limitations  require 
only  what  the  technology  can  achieve, 
it  is  claimed  that  liability  for  such 
situations  is  improper.  When  confronted 
with  this  issue,  courts  have  disagreed  on 
whether  an  explicit  upset  exemption  is 
necessary,  or  whether  upset  incidents 
may  be  handled  through  EPA's  exercise 
of  enforcement  discretion.  Compare 
Marathon  Oil  Co.  v.  EPA.  564  F.2d  1253 
(9th  Cir.1977),  with  Weyerhaeuser  v . 
Cosile,  594  F.2d  1223  (8th  Cir.  1979). 
See  also  Sierra  Club  v.  Union  Oil  Co., 
813  F.2d  1480  (9th  Cir.  1987),  American 
Petroleum  Institute  v.  EPA.  540  F.2d 
1023  (10th  Cir.  1976),  CPC 
International,  Inc.  v.  Train,  540  F.2d 
1320  (8th  Cir.  1976).  and  FMC  Corp.  v. 
Train.  539  F.2d  973  (4th  Cir.  1976). 

A  bypass,  on  the  other  hand,  is  an  act 
of  intentional  noncompliance  during 
which  waste  treatment  facilities  are 
circiunvented  because  of  an  emergency 
situation.  EPA  has  in  the  past  included 
bypass  provisions  in  NPDES  permits. 
EPA  has  determined  that  both  upset  and 
bypass  provisions  should  be  included  in 
NPDES  permits  and  has  promulgated 
permit  regulations  that  include  upset 
and  bypass  permit  provisions.  See  40 
CFR  122.41.  The  upset  provision 
establishes  an  upset  as  an  affirmative 
defense  to  prosecution  for  violation  of, 
among  other  requirements,  technology- 
based  effluent  limitations.  The  bypass 
provision  authorizes  bjrpassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  Consequently, 
although  permittees  in  the  offshore  oil 
and  gas  industry  will  be  entitled  to 
upset  and  bypass  provisions  in  NPDES 


permits,  this  regulation  does  not  address 
these  issues.  ' 

G.  How  Would  an  Applicant  Apply  for 
Variances  and  Modifications  to  Today's 
Proposed  Regulation? 

Once  this  regulation  is  in  effect,  the 
effluent  limitations  must  be  applied  in 
all  NPDES  permits  thereafter  issued  to 
discharges  covered  under  this  effluent 
limitations  guideline  subcategory.  The 
CWA,  however,  provides  certain 
variances  from  BAT  and  BCT 
limitations.  Under  301(1).  the  only 
variance  available  for  discharges  from 
the  production  area  is  an  FDF  variance 
imder  301(m).  For  the  land  application 
area,  301(g)  variances  don't  apply 
because  EPA  is  not  setting  BAT  effluent 
limitations  for  the  five  pollutants  to 
which  that  provision  applies.  301(c)  and 
FDF  variances  are  available  for  effluent 
limitations  covering  the  land 
application  area. 

The  Fimdamentally  Different  Factors 
(FDF)  variance  considers  those  facility 
specific  factors  which  a  permittee  may 
consider  to  be  uniquely  different  from 
those  considered  in  the  formulation  of 
an  effluent  guideline  as  to  make  the 
limitations  inapplicable.  An  FDF 
variance  must  be  based  only  on 
information  submitted  to  EPA  during 
the  rulemaking  establishing  the  effluent 
limitations  from  which  the  variance  is 
being  requested,  or  on  information  the 
applicant  did  not  have  a  reasonable 
opportunity  to  submit  during  the 
rulemaking  process  for  these  effluent 
limitations  guidelines.  If  fundamentally 
different  factors  are  determined,  by  the 
permitting  authority  (or  EPA),  to  exist, 
the  alternative  effluent  limitations  for 
the  petitioner  must  be  no  less  stringent 
than  those  justified  by  the  fundamental 
difference  from  those  facilities 
considered  in  the  formulation  of  the 
specific  effluent  limitations  guideline  of 
concern.  The  alternative  effluent 
limitation,  if  deemed  appropriate,  must 
not  result  in  non-water  quality 
environmental  impacts  significantly 
greater  than  those  accepted  by  EPA  in 
the  promulgation  of  the  effluent 
limitations  guideline.  FDF  variance 
requests  with  all  supporting  information 
and  data  must  be  received  by  the 
permitting  authority  within  180  days  of 
publication  of  the  final  effluent 
limitations  guideline  (Publication  date 
here).  The  specific  regulations  covering 
the  requirements  for  and  the 
administration  of  FDF  variances  are 
found  at  40  CFR  122.21(m)(l).  and  40 
CFR  part  125,  subpart  D. 
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X.  What  Are  the  Costs  and  Economic 
Impacts  of  the  Proposed  Revisions? 

A.  Introduction  and  Overview 

This  section  presents  EPA's  estimates 
of  the  costs  and  economic  impacts  that 
would  occur  as  a  result  of  today's 
proposed  regulations.  Costs  and 
economic  impacts  are  evaluated  for  each 
commodity  sector,  including  the  beef, 
veal,  heifer,  dairy,  swine,  broiler,  turkey 
and  egg  laying  sectors.  A  description  of 
each  of  the  ELG  technology  options  and 
the  NPDES  scenarios  considered  by 
EPA,  and  the  rationale  for  selecting  the 
proposed  BAT  Option  and  NPDES 
Scenario,  are  provided  in  Sections  VII 
and  Vin  of  this  document.  Detailed 
information  on  estimated  compliance 
costs  are  provided  in  the  Development 
Docimiant  .^or  the  Proposed  Revisions  to 
the  National  Pollutant  Discharge 
Elimination  System  Regulation  and  the 
Effluent  Guidelines  for  Concentrated 
Animal  Feeding  Operations  (referred  to 
as  the  "Development  Docxmient"). 
EPA's  detailed  economic  assessment 
can  be  found  in  Economic  Analysis  of 
the  Proposed  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Guidelines 
for  Concentrated  Animal  Feeding 
Operations  (referred  to  as  "Economic 
Analysis").  EPA  also  prepared  the 
Environmental  and  Economic  Benefit 
Analysis  of  the  Proposed  Revisions  to 
the  National  Pollutant  Discharge 
Elimination  System  Regulation  and  the 
Effluent  Guidelines  for  Concentrated 
Animal  Feeding  Operations  ("Benefits 
Analysis")  in  support  of  today's 
proposal.  These  documents  are  available 
at  EPA's  website  at  http://www.epa.gov/ 
owm/afo.htm. 

This  section  presents  EPA's  estimate 
of  the  total  annual  incremental  costs 
and  the  economic  impacts  that  would  be 
incurred  by  the  livestock  and  poultry 
industry  as  a  resiUt  of  today's  proposed 
rule.  This  section  also  discusses  EPA's 
estimated  effects  to  small  entities  and 
presents  the  results  of  EPA's  cost- 
effectiveness  and  cost-benefit  analysis. 
All  costs  presented  in  this  dociunent  are 
reported  in  1999  pre-tax  dollars  (unless 
otherwise  indicated). 

B.  Data  Collection  Activities 

1.  Sources  of  Data  To  Estimate 
Compliance  Costs 

As  part  of  the  expedited  approach  to 
this  rulemaking,  EPA  has  chosen  not  tc 
conduct  an  industry-wide  survey  of  all 
CAFOs  using  a  Clean  Water  Act  Section 
308  questionnaire.  Rather,  EPA  is 
relying  on  existing  data  sources  and 
expertise  provided  by  the  U.S. 
Department  of  Agriculture  (USDA), 


industry,  State  agricidtiire  extension 
agencies,  and  several  land  grant 
universities.  More  detailed  information 
on  the  data  used  for  this  analysis  can  be 
found  in  the  Development  Docimient 
and  also  the  Economic  Analysis. 

EPA  collected  and  evaluated  data 
from  a  variety  of  sources.  These  sources 
include  information  compiled  through   * 
EPA  site  visits  to  over  100  animal 
confinement  operations  and  information 
from  industry  trade  associations, 
government  agencies,  and  other 
published  literature.  EPA  also  received 
information  from  environmental  groups 
such  as  the  Natiiral  Resources  Defense 
Council  and  the  Clean  Water  Network. 
The  Agency  contacted  university 
experts,  state  cooperatives  and 
extension  services,  and  state  and  EPA 
regional  representatives  to  identify 
facilities  for  site  visits.  EPA  also 
attended  USDA-sponsored  farm  tours 
and  site  visits  arranged  by  other  groups, 
as  well  as  industry,  academic,  and 
government  conferences. 

EPA  obtained  data  and  information 
from  several  agencies  in  USDA, 
including  the  National  Agricultural 
Statistics  Service  (NASS),  Natural 
Resources  Conservation  Service  (NRCS), 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  and  the  Economic 
Research  Service  (ERS).  The  collected 
data  include  statistical  survey 
information  and  published  reports. 

EPA  gathered  information  from  a 
wide  range  of  published  NASS  reports, 
including  annual  data  summaries  for 
each  commodity  group.  USDA's  NASS 
is  responsible  for  objectively  providing 
important,  usable,  and  acciirate 
statistical  information  and  data  support 
services  on  the  structure  and  activities 
of  agricultural  production  in  the  United 
States.  Each  year  NASS  conducts 
surveys  and  prepares  reports  covering 
virtually  every  facet  of  U.S.  agricultural 
production.  The  primary  sources  of  data 
are  animal  production  facilities  in  the 
United  States.  NASS  collects  voluntary 
information  using  mail  surveys, 
telephone  and  in-person  interviews,  and 
field  observations.  NASS  is  also 
responsible  for  conducting  a  Census  of 
Agriculture. 

EPA's  main  source  of  primary  USDA 
data  containing  farm  level  descriptive 
information  is  USDA's  Census  of 
Agriculture  (Census).  USDA's  Census  is 
a  complete  accounting  of  United  States 
agricultiu-al  production  and  is  the  only 
source  of  uniform,  comprehensive 
agricultxual  data  for  every  county  in  the 
nation.  The  Census  is  conducted  every 
5  years  by  NASS.  The  Census  includes 
all  farm  operations  from  which  $1,000 
or  more  of  agricultural  products  are 
produced  and  sold.  The  most  recent 


Census  reflects  calendar  year  1997 
conditions.  This  database  is  maintained 
by  USDA.  Data  used  for  this  analysis 
were  compiled  with  the  assistance  of 
staff  at  USDA's  NASS.  (USDA 
periodically  publishes  aggregated  data 
from  these  databases  and  also  compiles 
customized  analyses  of  the  data  to 
members  of  the  public  and  other 
government  agencies.  In  providing  such 
analyses,  USDA  maintains  a  sufficient 
level  of  aggregation  to  ensure  the 
confidentiality  of  any  individual 
operation's  activities  or  holdings.) 

USDA's  NRCS  publishes  the 
Agricultiiral  Waste  Management  Field 
Handbook,  which  is  an  agricultural 
engineering  guidance  manual  that 
explains  general  waste  management 
principles  and  provides  detailed  design 
information  for  particular  waste 
management  systems.  USDA's 
Handbook  reports  specific  design 
information  on  a  variety  of  farm 
production  and  waste  management 
practices  at  different  types  of  feedlots. 
The  Handbook  also  reports  runoff 
calculations  under  normal  and  peak 
precipitation  as  well  as  information  on 
manure  and  bedding  characteristics. 
EPA  used  this  information  to  develop  its 
cost  and  environmental  analyses.  NRCS 
personnel  also  contributed  technical 
expertise  in  the  development  of  EPA's 
estimates  of  compliance  costs  and 
environmental  assessment  framework 
by  providing  EPA  with  estimates  of 
manure  generation  in  excess  of  expected 
crop  uptake.  This  information  is 
provided  in  the  record  that  supports' this 
rulemaking. 

NRCS  also  compiled  and  performed 
analyses  on  Census  data  that  EPA  used 
for  its  analyses.  These  data  identify  the 
number  of  feedlots,  their  geographical 
distributions,  and  me  amount  of 
cropland  available  to  land  apply  animal 
manure  generated  from  their  confined 
feeding  operations  (based  on  nitrogen 
and  phosphorus  availabilify  relative  to 
crop  need). 

EPA  gathered  information  from 
several  reports  on  the  livestock  and 
poultry  industries  from  the  National 
Animal  Health  Monitoring  System 
(NAHMS).  USDA's  APHIS  provides 
leadership  in  ensuring  the  health  and 
care  of  animals  and  plants,  improving 
agricultural  productivify  and 
competitiveness,  and  contributing  to  the 
national  economy  and  public  health. 
One  of  its  main  responsibilities  is  to 
enhance  the  care  of  animals.  In  1983, 
APHIS  initiated  the  NAHMS  as  an 
information-gathering  program  to 
collect,  analyze,  and  disseminate  data 
on  animal  health,  management,  and 
productivify.  NAHMS  conducts  national 
studies  to  gather  data  and  generate 


3080 


Federal  Register / Vol.  66,  No.  9 /Friday.  January  12,  2001  / Proposed  Rules 


descriptive  statistics  and  information 
from  data  collected  bv  other  industry 
sources. 

USDA's  ERS  provides  economic 
analyses  on  efficiency,  efficacy,  and 
equity  issues  related  to  agriculture, 
food,  the  environment,  and  rural 
development  to  improve  public  and 
private  decision-making.  EPA's  analysis 
of  economic  impacts  at  a  model  CAPO 
references  a  wide  range  of  published 
ERS  reports  and  available  farm  level 
statistical  models.  ERS  also  maintains 
farm  level  profiles  of  cost  smd  returns 
compiled  from  NASS  financial  data. 

Databases  and  reports  containing  the 
information  and  data  used  by  EPA  in 
support  of  this  proposed  rule  are 
available  in  the  rulemaking  record. 

2.  Sources  of  Data  To  Estimate 
Economic  Impacts 

To  estimate  economic  impacts,  EPA 
used  farm  level  data  &x)m  USDA, 
industry,  and  land  grant  universities. 
The  major  source  of  primary  USDA  data 
on  farm  financial  conditions  is  from  the 
Agricidtural  Resources  Management 
Study  (ARMS).  ARMS  is  USDA's 
primary  vehicle  for  data  collection  on  a 
broad  range  of  issues  about  agricultural 
production  practices  and  costs.  These 
data  provide  a  national  perspective  on 
the  annual  changes  in  the  financial 
conditions  of  production  agriculture. 

USDA's  ARMS  data  provide  aggregate 
farm  financial  data,  which  EPA  used  for 
its  cost  impact  analysis.  The  ARMS  data 
provide  complete  income  statement  and 
balance  sheet  information  for  U.S.  farms 
in  each  of  the  major  commodity  sectors, 
including  those  ajfiected  by  the 
proposed  regulations.  The  ARMS 
financial  data  span  all  types  of  farming 
operations  within  each  sector,  including 
full-time  and  part-time  producers, 
independent  owner  operations  and 
contract  grower  operations,  and 
confinement  and  non-confinement 
production  facilities. 

ERS  provided  aggregated  data  for 
select  representative  farms  through 
special  tabulations  of  the  ARMS  data 
that  differentiate  the  financial 
conditions  among  operations  by 
commodity  sector,  facility  size  (based 
on  number  of  animals  on-site)  and  by 
major  producing  region  for  each  sector. 
The  1997  ARMS  data  also  provide 
corresponding  farm  level  summary 
information  that  matches  the  reported 
average  financial  data  to  both  the  total 
number  of  farms  and  the  total  number 
of  animals  for  each  abrogated  data 
category.  As  with  the  Census  data,  ERS 
aggregated  the  data  provided  to  EPA  to 
preserve  both  the  statistical 
representativeness  and  confidentiality 
of  the  ARMS  survey  data.  ARMS  data 


used  for  this  analysis  are  presented  in 
the  Economic  Analysis  and  are  available 
in  the  rulemaking  record. 

EPA  obtained  additional  market  data 
on  the  U.S.  livestock  and  poultry 
industries  as  a  whole  fit)m  a  wide 
variety  of  USDA  publications  and 
special  reports.  These  include:  Financial 
Performance  of  U.S.  Commercial  Farms, 
1991-1994;  USDA  Baseline  Projections 
2000,  Food  Consumption,  Prices  and 
Expenditures,  1970-1997;  Agricultural 
Prices  Annual  Summary;  annual  NASS 
statistical  bulletins  for  these  sectors;  and 
data  and  information  reported  in 
Agricultural  Outlook  and  ERS's 
Livestock,  Dairy,  and  Poultry  Situation 
and  Outlook  reports.  Other  source 
material  is  from  ERS's  cost  of 
production  series  reports  for  some 
sectors  and  trade  reports  compiled  by 
USDA's  Foreign  Agricultural  Service 
(FAS).  Information  on  the  food 
processing  segments  of  these  industries 
is  bom  the  U.S.  Department  of 
Commerce's  Census  of  Manufacturers 
data  series.  Industry  information  is  also 
from  USDA's  Grain  Inspection  Packers 
and  Stockyards  Administration  (GIPSA). 

Industry  and  the  associated  trade 
groups  also  provided  information  for 
EPA's  cost  and  market  analyses.  In 
particular,  the  National  Cattlemen's  Beef 
Association  (NCBA)  conducted  a  survey 
of  its  membership  to  obtain  financial 
statistics  specific  to  cattle  feeding 
operations.  EPA  used  these  and  other 
data  to  evaluate  how  well  the  ARMS 
data  for  beef  operations  represent 
conditions  at  cattle  feedyards.  EPA  also 
obtained  industry  data  from  the 
National  Milk  Producers  Federation 
(NMPF)  and  the  National  Pork 
Producers  Council  (NPPC). 

EPA  also  used  published  research  by 
various  land  grant  universities  and  their 
affiliated  research  organizations,  as  well 
as  information  provided  by 
environmental  groups. 

Databases  and  reports  containing  the 
information  and  data  provided  to  and 
used  by  EPA  in  support  of  this  proposed 
rule  are  available  in  the  rulemaking 
record. 

C.  Method  for  Estimating  Compliance 
Costs 

1.  Baseline  Compliance 

For  the  purpose  of  this  analysis,  EPA 
assumes  that  all  CAFOs  that  would  be 
subject  to  the  proposed  regulations  are 
currently  in  compliance  with  the 
existing  regulatory  program  (including 
the  NPDES  regulations  and  the  effluent 
limitations  guidelines  and  standards  for 
feedlots)  and  existing  state  laws  and 
regulations.  As  a  practical  matter.  EPA 
recognizes  that  this  is  not  true,  since 


only  2,500  operations  out  of  an 
estimated  12,700  CAFOs  with  more  than 
1 ,000  AU  have  actually  obtained 
coverage  under  an  NPDES  permit  and 
the  remainder  may  in  fact  experience 
additional  costs  to  comply  with  the 
existing  requirements.  EPA  has  not 
estimated  these  additional  costs  in  the 
analysis  that  is  presented  in  today's 
preamble  because  the  Agency  did  not 
consider  these  costs  part  of  the 
incremental  costs  of  complying  with 
today's  proposed  rule. 

To  assess  the  incremental  costs 
attributable  to  the  proposed  rules,  EPA 
evaluated  current  federal  and  state 
requirements  for  animal  feeding 
operations  and  calculated  compliance 
costs  of  the  proposed  requirements  that 
exceed  the  current  requirements. 
Operations  located  in  states  that 
currently  have  requirements  that  meet 
or  exceed  the  proposed  regulatory 
changes  would  already  be  in 
compliance  with  the  proposed 
regulations  and  would  not  incur  any 
additional  cost.  These  operations  are  not 
included  as  part  of  the  cost  analysis.  A 
review  of  ciurent  state  waste 
management  requirements  for 
determining  baseline  conditions  is 
included  in  the  Development  Document 
and  also  in  other  sections  of  the  record 
(See  State  Compendium:  Programs  and 
Regulatory  Activities  Related  to  Animal 
Feeding  Operations  compiled  by  EPA 
and  available  at  http://www.epa.gov/ 
owm/afo.htm#Compendium). 

EPA  also  accounted  for  current 
structures  and  practices  that  are 
assumed  to  be  already  in  place  at 
operations  that  may  contribute  to 
compliance  with  the  proposed 
regulations.  Additional  information  is 
also  provided  in  the  following  section 
(X.C.2(a)).  This  information  is  also 
provided  in  the  Development 
Document. 

2.  Method  for  Estimating  Incremental 
CAFO  Compliance  Costs 

a.  Compliance  Costs  to  CAFO 
Operators.  For  the  purpose  of  estimating 
total  costs  and  economic  impacts,  EPA 
calculated  the  costs  of  compliance  for 
CAFOs  to  implement  each  of  the 
regulatory  options  being  considered 
(described  in  Section  VIII  of  this 
preamble).  EPA  estimated  costs 
associated  with  four  broad  cost 
components:  nutrient  management 
planning,  facility  upgrades,  land 
application,  and  technologies  for 
balancing  on-farm  nutrients.  Nutrient 
management  planning  costs  include 
manure  and  soil  testing,  record  keeping, 
monitoring  of  surface  water  and 
groundwater,  and  plan  development. 
Facility  upgrades  reflect  costs  for 
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maniue  storage,  mortality  handling, 
storm  water  and  field  runoff  controls, 
reduction  of  fresh  water  use.  and 
additional  farm  management  practices. 
Land  application  costs  address 
agricultural  application  of  nutrients  and 
reflect  differences  among  operations 
based  on  cropland  availability  for 
maniu-e  application.  Specific 
information  on  the  capital  costs,  annual 
operating  and  maintenance  costs,  start- 
up or  first  year  costs,  and  also  recurring 
costs  assumed  by  EPA  to  estimate  costs 
and  impacts  of  the  proposed  regulations 
is  provided  in  the  Development 
Document. 

EPA  evcduated  compliance  costs  using 
a  representative  facility  approach  based 
on  more  than  170  farm  level  models  that 
were  developed  to  depict  conditions 
and  to  evaluate  compliance  costs  for 
select  representative  CAFOs.  The  major 
factors  used  to  differentiate  individual 
model  CAFOs  include  the  commodity 
sector,  the  farm  production  region,  and 
the  facility  size  (based  on  herd  or  flock 
size  or  the  niunber  of  animals  on-site). 
EPA's  model  CAFOs  primarily  reflect 
the  major  animal  sector  groups, 
including  beef  cattle,  dairy,  hog,  broiler, 
turkey,  and  egg  laying  operations. 
Practices  at  other  subsector  operations 
are  also  reflected  in  the  cost  models, 
such  as  replacement  heifer  operations, 
veal  operations,  flushed  caged  layers, 
and  hog  grow-  and  farrow-finish 
facilities.  EPA  used  model  facilities 
with  similar  waste  management  and 
production  practices  to  depict 
operations  in  regions  that  were  not 
separately  modeled. 

Another  key  distinguishing  factor 
incorporated  into  EPA's  model  CAFOs 
includes  information  on  the  availability 
of  crop  and  pastiire  land  for  land 
application  of  manure~nutrients.  For 
this  analysis,  nitrogen  and  phosphorus 
rates  of  land  application  are  evaluated 
for  three  categories  of  cropland 
availabiUty:  Category  1  CAPOs  are 
assumed  to  have  sufficient  cropland  for 
all  on-farm  nutrients  generated,  . 
Category  2  CAFOs  are  assumed  to  have 
insufficient  cropland,  and  Category  3 
CAFOs  are  assumed  to  have  no 
cropland.  EPA  used  1997  information 
from  USDA  to  determine  the  number  of 
CAFOs  within  each  category.  This 
information  takes  into  account  which 
nutrient  (nitrogen  or  phosphorus)  is 
used  as  the  basis  to  assess  land 
application  and  nutrient  management 
costs. 

For  Category  2  and  Category  3  CAFOs, 
EPA  evaluated  additional  technologies 
that  may  be  necessary  to  balance 
nutrients.  EPA  evaluated  additional 
technologies  that  reduce  off-site  hauling 
costs  associated  with  excess  on-farm 


nutrients,  as  well  as  to  address  ammonia 
volatization,  pathogens,  trace  metals, 
and  antibiotic  residuals.  These 
technologies  may  include  Best 
Management  Practices  (BMPs)  and 
various  farm  production  technologies, 
such  as  feed  management  strategies, 
solid-liquid  separation,  composting, 
anaerobic  digestion,  and  other  retrofits 
to  existing  technologies.  EPA 
considered  all  these  technologies  for 
identification  of  "best  available 
technologies"  under  the  various  options 
for  BAT  described  in  Section  VIII. 

EPA  used  soil  sample  information 
compiled  by  researchers  at  various  land 
grant  universities  to  determine  areas  of 
phosphorus  and  nitrogen  saturation,  as 
described  in  the  Development 
Document.  This  information  provides 
the  basis  for  EPA's  assumptions  of 
which  facilities  would  need  to  apply 
manure  nutrients  on  a  phosphorus-  or 
nitrogen-based  standard. 

EPA's  cost  models  also  take  into 
account  other  production  factors, 
including  climate  and  farmlcmd 
geography,  land  application  and  waste 
management  practices  and  other  major 
production  practices  typically  found  in 
the  key  producing  regions  of  the 
country.  Model  facilities  reflect  major 
production  practices  used  by  larger 
confined  animal  farms,  generally  those 
with  more  than  300  AU.  Therefore,  the 
models  do  not  reflect  pasture  and 
grazing  type  farms,  nor  do  they  reflect 
typical  costs  to  small  farms.  EPA's  cost 
models  also  take  into  account  practices 
required  under  existing  state  regulations 
and  reflect  cost  differences  within 
sectors  depending  on  manure 
composition,  bedding  use,  and  process 
water  volumes.  More  information  on  the 
development  of  EPA's  cost  models  is 
provided  in  the  Development 
Document. 

To  estimate  aggregate  incremental 
costs  to  the  CAFO  industry  from 
implementing  a  particular  technology 
option,  EPA  first  estimated  the  total  cost 
to  a  model  facility  to  employ  a  given 
technology,  including  the  full  range  of 
necessary  capital,  annual,  start-up,  and 
recurring  costs.  Additional  detailed 
information  on  the  baseline  and 
compliance  costs  attributed  to  model 
CAFOs  across  all  sectors  and  across  all 
the  technology  options  considered  by 
EPA  is  provided  in  the  Development 
Document. 

After  estimating  the  total  cost  to  an 
individual  facility  to  employ  a  given 
technology,  EPA  then  weighted  the 
average  facility  level  cost  to  account  for 
current  use  of  the  technology  or 
management  practice  nationwide.  This 
is  done  by  multiplying  the  total  cost  of 
a  particular  technology  or  practice  by 


the  percent  of  operations  that  are 
believed  to  use  this  particular 
technology  or  practice  in  order  to  derive 
the  average  expected  cost  that  could  be 
incurred  by  a  model  CAFO.  EPA  refers 
to  this  adjustment  factor  as  the 
"frequency  factor  "  and  has  developed 
such  a  factor  for  each  individual  cost 
(i.e.  each  technology)  and  cost 
component  (i.e.  capital  and  annual 
costs)  in  each  of  its  CAFO  models.  The 
frequency  factor  reflects  the  percentage 
of  facilities  that  are,  technically,  already 
in  compliance  with  a  given  regulatory 
option  since  they  already  employ 
technologies  or  practices  that  are 
protective  of  the  environment.  The 
fi«quency  factor  also  accounts  for 
compliance  with  existing  federal  and 
state  regulatory  requirements  as  well  as 
the  extent  to  which  an  animal  sector  has 
already  adopted  or  established 
management  practices  to  control 
discharges. 

EPA  developed  its  frequency  factors 
based  on  data  and  information  from 
USDA's  NRCS  and  NAHMS.  state 
agricultural  extension  agencies,  industry 
trade  groups  and  industry-sponsored 
surveys,  academic  literature,  and  EPA's 
farm  site  visits.  More  detailed 
information  on  how  EPA  developed  and 
applied  these  weighting  factors  is 
provided  in  the  Development 
Document.  To  identify  where  farm  level 
costs  may  be  masked  by  this  weighting 
approach.  EPA  evaluated  costs  with  and 
without  frequency  factors.  The  results  of 
this  sensitivity  analysis  indicate  that  the 
model  CAFO  costs  used  to  estimate 
aggregate  costs  and  impacts,  as 
presented  in  this  preamble,  are  stable 
across  a  range  of  possible  frequency 
factor  assumptions. 

The  data  and  information  used  to 
develop  EPA's  model  CAFOs  were 
compiled  with  the  assistance  of  USDA, 
in  combination  with  other  information 
collected  by  EPA  fiom  extensive 
literature  searches,  more  than  100  farm 
site  visits,  and  numerous  consultations 
with  industry,  universities,  and 
agricultural  extension  agencies. 
Additional  detailed  information  on  the 
data  and  assumptions  used  to  develop 
EPA's  model  CAFOs  that  were  used  to 
estimate  aggregate  incremental  costs  to 
the  CAFO  industry  is  provided  in  the 
Development  Document. 

b.  Compliance  Costs  to  Recipients  of 
CAFO  Manure.  To  calculate  the  cost  to 
offsite  recipients  of  CAFO  manure 
under  the  proposed  regulations,  EPA 
builds  upon  the  cropland  availability 
information  in  the  CAFO  models, 
focusing  on  the  two  categories  of  farms 
that  have  excess  manure  nutrients  and 
that  need  to  haul  manure  offsite  for 
alternative  use  or  to  be  spread  as 
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fertilizer  (i.e.,  Category  2  and  Category 
3  CAFOs,  where  facilities  are  assumed 
to  have  insufficient  or  no  available 
cropland  to  land  apply  nutrients, 
respectively).  EPA  also  uses  this 
information  to  determine  the  number  of 
offsite  recipients  affected  under  select 
regulatory  alternatives,  shown  in  Tables 
10-3  and  10-^. 

USDA  defines  farm  level  "excess"  of 
manure  nutrients  on  a  confined 
livestock  farm  as  manure  nutrient 
production  less  crop  assimilative 
capacity.  USDA  has  estimated  manure 
nutrient  production  using  the  number  of 
£mimals  by  species,  standard  manure 
production  per  animal  unit,  and 
nutrient  composition  of  each  type  of 
manure.  Recoverable  manure  is  the 
amount  that  can  be  collected  and 
disposed  by  spreading  on  fields  or 
transporting  off  the  producing  farm. 

Depending  on  the  nutrient  used  to 
determine  the  rate  of  maniu« 
application  (nitrogen  or  phosphorus), 
ETA  estimates  that  approximately  7,500 
to  10,000  CAFOs  with  more  than  300 
AU  are  expected  to  generate  excess 
manure.  This  includes  about  2,600 
animal  feeding  operations  that  have  no 
major  crop  or  pasture  land.  These 
estimates  were  derived  from  a  USDA 
analysis  of  manure  nutrients  relative  to 
the  capacity  of  cropland  and 
pastureland  to  assimilate  nutrients. 
EPA's  estimate  does  not  account  for 
excess  manure  that  is  already  disposed 
of  via  alternative  uses  such  as 
pelletizing  or  incineration. 

For  the  purpose  of  this  analysis,  EPA 
assumes  that  affected  offsite  facilities 
are  field  crop  producers  who  use  CAFO 
manuire  as  a  fertilizer  substitute. 
Information  on  crop  producers  that 
currently  receive  animal  manure  for  use 
as  a  fertilizer  substitute  is  not  available. 
Instead,  EPA  approximates  the  number 
of  operations  that  receive  CAFO  manure 
and  may  be  subject  to  the  proposed 
regulations  based  on  the  niunber  of 
acres  that  would  be  required  to  land 
apply  manure  nutrients  generated  by 
Category  2  and  Category  3  CAFOs.  EPA 
assumes  that  offsite  recipients  will  only 
accept  manure  when  soil  conditions 
allow  for  application  on  a  nitrogen 
basis.  Therefore,  the  manure  application 
rate  at  offsite  acres  in  a  given  region  is 
the  nitrogen-based  application  rate  for 
the  typical  crop  rotation  and  yields 
obtained  in  that  region.  EPA  then 
estimates  the  number  of  farms  that 
receive  CAFO  manure  by  dividing  the 
acres  needed  to  assimilate  excess 
manure  nitrogen  by  the  national  average 
farm  size  of  487  acres,  based  on  USDA 
data.  The  results  of  this  analysis 
indicate  that  18,000  to  21,000  offsite 


recipients  would  receive  excess  CAFO 
manure. 

The  costs  assessed  to  manure 
recipients  include  the  costs  of  soil 
testing  and  incremental  recordkeeping. 
EPA  evaluated  these  costs  using  the 
approach  described  in  Section  X.C.2(a). 
Excess  manure  hauling  costs  are  already 
included  in  costs  assessed  to  CAFOs 
with  excess  manure.  For  the  purpose  of 
this  analysis,  EPA  has  assumed  that 
crop  farmers  already  maintain  records 
documenting  crop  )rields,  crop  rotations, 
and  fertilizer  application,  and  that  crop 
farmers  already  have  some  form  of 
nutrient  management  plan  for 
determining  crop  nutrient  requirements. 
EPA  estimates,  on  average,  per-farm 
incremental  costs  of  approximately  $540 
to  non-CAFOs  for  complying  with  the 
offsite  certification  requirements.  This 
analysis  is  provided  in  the  Development 
Document. 

3.  Cost  Aimualization  Methodology 

As  part  of  EPA's  costing  analysis,  EPA 
converts  the  capital  costs  that  are 
estimated  to  be  incurred  by  a  CAFO  to 
comply  with  the  proposed 
requirements,  described  in  Section 
X.C.2,  to  incremental  annualized  costs. 
Aimualized  costs  better  describe  the 
actual  compliance  costs  that  a  model 
CAFO  would  incur,  allowing  for  the 
effects  of  interest,  depreciation,  and 
taxes.  EPA  uses  these  annualized  costs 
to  estimate  the  total  annual  compliance 
costs  and  to  assess  the  economic 
impacts  of  the  proposed  requirements  to 
regidated  CAFOs  diat  are  presented  in 
Sections  X.E  and  X.F. 

Additional  information  on  the 
approach  used  to  annualize  the 
incremental  compliance  costs 
developed  by  EPA  is  provided  in 
Appendix  A  of  the  Economic  Analysis. 
EPA  uses  a  10-year  recovery  period  of 
depreciable  property  based  on  the 
Internal  Revenue  Code's  guidance  for 
single  purpose  agricultural  or 
horticultural  structures.  The  Internal 
Revenue  Service  defines  a  single 
purpose  agricultural  structure  as  any 
enclosure  or  structujre  specifically 
designed,  constructed  and  used  for 
housing,  raising,  and  feeding  a 
particular  kind  of  livestock,  including 
structures  to  contain  produce  or 
equipment  necessary  for  housing, 
raising,  and  fieeding  of  livestock.  The 
method  EPA  uses  to  depreciate  capital 
investments  is  the  Modified  Accelerated 
Cost  Recovery  System  (MACRS). 

EPA  assumes  a  real  private  discount/ 
interest  rate  of  7  percent,  as 
recommended  by  the  Office  of 
Management  and  Budget.  EPA  also 
assumes  standard  federal  and  average 
state  tax  rates  across  the  broad  facility 


size  categories  to  determine  an 
operation's  tax  benefit  or  tax  shield, 
which  is  assiuned  as  an  allowance  to 
offset  taxable  income. 

D.  Method  for  Estimating  Economic 
Impacts 

To  estimate  economic  impacts  under 
the  proposed  regulations,  EPA 
examined  the  impacts  across  three 
industry  segments:  regulated  CAFOs, 
processors,  and  national  markets. 

1.  CAFO  Analysis 

EPA  estimates  the  economic  impacts 
of  today's  proposed  regulations  using  a 
representative  farm  approach.  A 
representative  farm  approach  is 
consistent  with  past  research  that  USDA 
and  many  land  grant  universities  have 
conducted  to  assess  a  wide  range  of 

{)olicy  issues,  including  environmental 
egislation  pertaining  to  animal 
agriculture.  A  representative  farm 
approach  provides  a  means  to  assess 
average  impacts  across  numerous 
facilities  by  grouping  facilities  into 
broader  categories  to  accoimt  for  the 
multitude  of  differences  among  animal 
confinement  operations.  Information  on 
how  EPA  developed  its  model  CAFOs  is 
available  in  the  Economic  Analysis. 
Additional  information  on  EPA's  cost 
models  is  provided  in  the  Development 
Docimient.  At  various  stages  in  the 
proposed  rulemaking,  EPA  presented  its 
proposed  methodological  approach  to 
USDA  personnel  and  to  researchers  at 
various  land  grant  universities  for 
informal  review  and  feedback. 

Using  a  representative  farm  approach, 
EPA  constructed  a  series  of  model 
facilities  that  reflect  the  EPA's  estimated 
compliance  costs  and  available  financial 
^iata.  EPA  uses  these  model  CAFOs  to 
develop  an  average  characterization  for 
a  group  of  operations.  EPA's  cost 
models  were  described  earlier  in 
Section  X.C.2(a).  From  these  models, 
EPA  estimates  total  annualized 
compliance  costs  by  aggregating  the 
average  facility  costs  across  all 
operations  that  are  identified  for  a 
representative  group.  EPA's  cost  models 
are  compared  to  corresponding  model 
CAFOs  that  characterize  financial 
conditions  across  differently  sized, 
differently  managed,  and  geographically 
distinct  operations.  As  with  EPA's  cost 
models,  EPA's  financial  models  are 
grouped  according  to  certain 
distinguishing  characteristics  for  each 
sector,  such  as  facility  size  and 
production  region,  that  may  be  shared 
across  a  broad  range  of  facilities. 
Economic  impacts  under  a  post- 
regulatory  scenario  are  approximated  by 
extrapolating  the  averajge  impacts  for  a 
given  model  CAFO  across  the  larger 
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niunber  of  operations  that  share  similar 
production  characteristics  and  are 
identified  by  that  CAFO  model. 

EPA  compares  its  estimated 
compliance  costs  at  select  model  CAFOs 
to  corresponding  financial  conditions  at 
these  model  facilities.  For  this  analysis, 
EPA  focuses  on  three  financial  measures 
that  are  used  to  assess  the  affordability 
of  the  proposed  CAFO  regulations. 
These  include  total  gross  revenue,  net 
cash  income,  and  debt-to-asset  ratio. 
Financial  data  used  by  EPA  to  develop 
its  financial  models  are  from  the  1997 
ARMS  data  summaries  prepared  by  ERS 
and  form  the  basis  for  the  financial 
characterization  of  the  model  CAFOs. 
To  account  for  changes  in  an  operation's 
income  imder  post-compliance 
conditions,  EPA  estimated  the  present 
value  of  projected  facility  earnings, 
measured  as  a  future  cash  flow  stream. 
The  present  value  of  cash  flow 
represents  the  value  in  terms  of  today's 
dollars  of  a  series  of  futiu«  receipts.  EPA 
calculated  baseline  cash  flow  as  the 
present  value  of  a  10-year  stream  of  an 
operation's  cash  flow.  EPA  projected 
future  earnings  from  the  1997  baseline 
using  USDA's  Agricultural  Baseline 
Projections  data.  Section  4  of  the 
Economic  Analysis  provides  additional 
information  on  the  baseline  financial 
conditions  attributed  to  EPA's  model 
CAFO  across  all  sectors  as  well  as 
information  on  the  data  and 
assumptions  used  to  develop  these 
models. 


EPA  evaluates  the  §conomic 
achievability  of  the  proposed 
requirements  based  on  changes  in 
representative  financial  conditions  for 
select  criteria,  as  described  in  Section 
X.F.I.  For  some  sectors,  EPA  evaluates 
economic  impacts  at  model  CAFOs 
imder  varying  scenarios  of  cost 
passthrough  between  the  CAFO  and  the 
latter  stages  in  the  food  marketing  chain, 
such  as  the  processing  and  retail  sectors. 
These  three  scenarios  include:  zero  cost 
passthrough,  full  (100  percent)  cost 
passthrough.  and  partial  cost 
passthrough  (greater  thsm  zero).  Partial . 
cost  passthrough  values  used  for  this 
analysis  vary  by  sector  and  are  based  on 
estimates  of  price  elasticity  of  supply 
and  demand  reported  in  the  academic 
literature.  This  information  is  available 
in  the  docket. 

Table  10-1  lists  the  range  of 
annualized  compliance  costs  developed 
for  EPA's  analysis.  Annualized  costs  for 
each  sector  are  summarized  across  the 
estimated  range  of  minimnnn  and 
maximum  costs  across  all  facility  sizes 
and  production  regions  and  are  broken 
out  by  land  use  category  (described  in 
Section  X.C.2).  In  some  cases, 
"maximum"  costs  reflect  average  costs 
for  a  representative  facility  that  has  a 
large  number  of  animals  on-site;  EPA's 
cost  models  for  very  large  CAFOs  are 
intended  to  approximate  the  average 
unit  costs  at  the  very  largest  animal 
feeding  operations.  More  detailed 
annualized  costs  broken  out  by 
production  region,  land  use  category, 


and  broad  facility  size  groupings  are 
provided  in  the  Economic  Analysis. 

Estimated  annualized  costs  shown  in 
Table  10-1  are  presented  in  1999  dollars 
(post-tax).  All  costs  presented  in  today's 
preamble  have  been  converted  using  the 
Construction  Cost  Index  to  1999  dollars 
from  the  1997  dollar  estimates  that  are 
presented  throughout  the  Development 
Document  and  the  Economic  Analysis. 
As  shown  in  the  table,  costs  for  Category 
3  CAFOs  may  be  lower  than  those  for 
Category  1  CAFOs  since  facilities 
without  any  land  do  not  incur  any 
additional  incremental  costs  related  to 
hauling.  EPA  has  assumed  that  these 
operations  are  already  hauling  off-site  in 
order  to  comply  with  existing 
requirements.  More  detailed  cost 
estimates  for  individual  technologies  are 
provided  in  the  Development 
Document. 

To  assess  the  impact  of  the 
regulations  on  offsite  recipients  of 
CAFO  manure,  EPA  compares  the 
estimated  cost  of  this  requirement  to 
both  aggregate  and  average  per  farm 
production  costs  and  revenues  (a  sales 
test).  This  analysis  uses  EPA's  estimated 
compliance  costs  and  1997  aggregate 
farm  revenues  and  production  costs 
reported  by  USDA.  For  the  purpose  of 
this  analysis,  EPA  assumes  that  these 
costs  will  be  incurred  by  non-CAFO 
farming  operations  (i.e.,  crop  producers) 
that  use  animal  manures  as  a  fertilizer 
substitute  and  will  not  be  borne  by 
CAFOs. 


Table  10-1.— Range  of  Annualized  Model  CAFO  Compliance  Costs  ($1999,  post-tax) 


Sector 


Beef 

Veal 

Heifers  ; 

Dairy 

Hogs:  GF2  ... 
Hogs;  FF2  .... 

Broilers  

Layers:  wet^ 
Layers:  dry  3  . 
Turkeys  


Category  1 


Minimum     Maximum 


Category  2  ^ 


Minimum     Maximum 


Category  3^ 


Minimum     Maximum 


(1999  dollars  per  model  CAFO  across  all  size  groups) 


2,100 

1,500 

1.700 

5,200 

300 

300 

4.800 

300 

1,500 

4.900 


986,000 
8,100 
16.900 
44,600 
52.300 
82.900 
36.300 
24,800 
59,000 

111,900 


8.500 
1.100 
2,000 
14,700 
5,500 
8,800 
4,400 
2.100 
1.400 
4.800 


1.219.800 
6,100 
17,900 
67,700 
63.500 
100,600 
25,800 
29,300 
31.700 
29.500 


1.000 
1.000 
1,200 
4.200 
11.400 
10.000 
3.900 
1,500 
1.200 
3.800 


896.700 

6,000 

11.700 

40.300 

81.500 

115.500 
21.400 
18.100 
27,600 
20,800 


Source:  EPA. 

'  Category  1  CAFOs  have  sufficient  cropland  for  all  on-farm  nutrients  generated;  Category  2  CAFOs  have  insufficient  cropland;  and  Category  3 
CAFOs  have  no  cropland. 

2  "Hogs:  FF"  are  farrow-finish  (includes  breeder  and  nursery  pigs);  "Hogs:  GF"  are  grower-finish  only. 

3  "Layers:  wet '  are  operations  with  liquid  manure  systems;  "Layers:  dry  are  operations  with  dry  systems. 


2.  Processor  Analysis 

As  discussed  in  Section  VI.  EPA 
estimates  that  94  meat  packing  plants 
that  slaughter  hogs  and  270  poultry 
processing  facilities  may  be  subject  to 
the  proposed  co-permitting 


requirements  (Section  VI).  Given  the 
structure  of  the  beef  and  dairy  sectors 
and  the  nature  of  their  contract 
relationships,  EPA  expects  that  no  meat 
packing  or  processing  facilities  in  these 
sectors  will  be  subject  to  the  proposed 


co-permitting  requirements.  EPA  bases 
these  assumptions  on  data  from  the 
Department  of  Commerce  on  the 
number  of  slaughtering  and  meat 
packing  facilities  in  these  sectors  and 
information  from  USDA  on  the  degree  of 
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animal  ownership  at  U.S,  farms,  as 
described  in  Section  VI  of  this 
document.  Additional  information  is 
provided  in  Section  2  of  the  Economic 
Analysis.  EPA  is  seeking  comment  on 
this  assumption  as  part  of  today's 
notice. 

EPA  did  not  conduct  a  detailed 
estimate  of  the  costs  and  impacts  that 
would  accrue  to  individual  co- 
permittees.  Information  on  contractual 
relationships  between  contract  growers 
and  processing  firms  is  proprietary  and 
EPA  does  not  have  the  necessary  market 
information  and  data  to  conduct  such  an 
analysis.  Market  information  is  not 
available  on  the  number  and  location  of 
firms  that  contract  out  the  raising  of 
animals  to  CAFOs  or  on  the  number  and 
location  of  contract  growers,  and  the 
share  of  production,  that  raise  animals 
under  a  production  contract.  In 
addition,  EPA  does  not  have  data  on  the 
exact  terms  of  the  contractual 
agreements  between  processors  and 
CAFOs  to  assess  when  a  processor 
would  be  subject  to  the  proposed  co- 
permitting  requirements,  and  EPA  does 
not  have  financial  data  for  processing 
firms  or  contract  growers  that  utilize 
production  contracts. 

EPA.  however,  believes  that  the 
framework  used  to  estimate  costs  to 
CAFOs  does  provide  a  means  to 
evaluate  the  possible  upper  bound  of 
costs  that  could  accrue  to  processing 
facilities  in  those  industries  where 
production  contracts  are  more  widely 
utilized  and  where  EPA  believes  the 
proposed  co-permitting  requirements 
may  affect  processors.  EPA's  CAFO 
level  analysis  examines  the  potential 
share  of  (pre-tax)  costs  that  may  be 
passed  on  from  the  CAFO,  based  on 
market  information  for  each  sector. 
Assuming  that  a  share  of  the  costs  that 
accrue  to  the  CAFO  are  eventually  borne 
by  processors,  EPA  is  proposing  that 
this  amount  approximates  the 
magnitude  of  the  costs  that  may  be 
incurred  by  processing  firms  in  those 
industries  that  may  be  affected  by  the 
proposed  co-permitting  requirements. 
EPA  solicits  comment  on  this  approach. 

To  assess  the  impact  of  the 
regulations  on  processors,  EPA 
compares  the  passed  through 
compliance  costs  to  both  aggregate 
processor  costs  of  production  and  to 
revenues  (a  sales  test).  These  analyses 
use  estimated  compliance  costs,  cost 
passthrough  estimates,  and  aggregate 
revenues  and  production  costs  by 
processing  sector.  National  processor 
cost  and  revenue  data  are  from  the  U.S. 


Department  of  Commerce's  Census  of 
Manufacturers  data  series.  For  some 
sectors,  EPA  evaluates  the  impact  of  the 
proposed  regulations  on  processors 
under  two  scenarios  of  cost  passthrough 
from  the  animal  production  sectors 
(described  in  Section  X.D.I),  including 
full  cost  and  partial  cost  passthrough. 
More  detail  on  this  approach  is 
provided  in  Section  4  of  the  Economic 
Analysis. 

This  suggested  approach  does  not 
assume  any  addition  to  the  total  costs  of 
the  rule  as  a  result  of  co-permitting. 
This  approach  also  does  not  assume  that 
there  will  be  a  cost  savings  to  contract 
growers  as  a  result  of  a  contractual 
arrangement  with  a  processing  firm. 
This  approach  merely  attempts  to 
quantify  the  potential  magnitude  of 
costs  that  could  accrue  to  processors 
that  may  be  affected  by  the  co- 
permitting  requirements.  Due  to  lack  of 
information  and  data,  EPA  has  not 
analyzed  the  effect  of  relative  market 
power  between  the  contract  grower  and 
the  integrator  on  the  distribution  of 
costs,  nor  the  potential  for  additional 
costs  to  be  imposed  by  the  integrator's 
need  to  take  steps  to  protect  itself 
against  liability  and  perhaps  to 
indemnify  itself  against  such  liability 
through  its  production  contracts.  EPA 
has  also  not  specifically  analyzed  the 
environmental  effects  of  co-permitting. 
EPA  has  conducted  an  extensive  review 
of  the  agricultiual  literatiu^  on  market 
power  in  each  of  the  livestock  and 
poultry  sectors  and  concluded  that  there 
is  little  evidence  to  suggest  that 
increased  production  costs  would  be 
prevented  from  being  passed  on  through 
the  market  levels.  This  information  is 
provided  in  the  rulemaking  record. 
However,  as  discussed  in  Section 
VII.C.5,  EPA  recognizes  that  some 
industry  representatives  do  not  support 
these  assumptions  of  cost  passthrough 
from  contract  producers  to  integrators 
and  requests  comments  on  its  cost 
passthrough  assumptions,  both  in 
general  and  as  they  relate  to  the  analysis 
of  processor  level  impacts  under  the 
pr^osed  co-permitting  requfrements. 

EPA's  processor  analysis  does  not 
explicitly  account  for  the  few  large 
corporate  operations  that  are  vertically 
integrated,  to  the  extent  that  the 
corporation  owns  and  operates  all 
aspects  of  the  operation,  from  animal 
production  to  final  consumer  product. 
These  operations  are  covered  by  EPA's 
CAFO  analysis  to  the  extent  that  they 
are  captured  by  USDA's  farm  survey 
and  are  included  among  EPA's  model 


CAFOs.  While  the  ARMS  data  may 
include  information  on  CAFOs  that  are 
owned  by  corporate  operations,  these 
data  cannot  be  broken  out  to  create  a 
model  specifically  designed  to  represent 
these  operations.  Since  EPA's  analysis 
uses  farm  financial  data  and  not 
corporate  data,  this  analysis  does  not 
reflect  the  ability  of  corporations  to 
absorb  compliance  costs  that  may  be 
incurred  at  CAFOs  that  are  owned  by 
that  entity.  EPA  expects  that  its  analysis 
overestimates  the  impact  to  corporate 
entities  since  revenues  of  corporate 
entities  are,  in  most  cases,  no  less  than 
and  are  likely  to  exceed  those  at  a 
privately-owned  and  operated  CAFOs. 

3.  Market  Analysis 

EPA's  market  analysis  evaluates  the 
effects  of  the  proposed  regulations  on 
national  markets.  This  analysis  uses  a 
linear  partial  equilibrium  model 
adapted  from  the  COSTBEN  model 
developed  by  USDA's  Economic 
Research  Service.  The  modified  EPA 
model  provides  a  means  to  conduct  a 
long-run  static  analysis  to  measure  the 
market  effects  of  the  proposed 
regulations  in  terms  of  predicted 
changes  in  farm  and  retail  prices  and 
product  quantities.  Market  data  used  as 
inputs  to  this  model  are  from  a  wide 
range  of  USDA  data  and  land  grant 
imiversity  research.  EPA  consulted 
researchers  from  USDA  and  the  land 
grant  universities  in  the  development  of 
this  modeling  framework.  The  details  of 
this  model  are  described  in  Appendix  B 
of  the  Economic  Analysis. 

Once  price  and  quantity  changes  are 
predicted  by  the  model,  EPA  uses 
national  multipliers  that  relate  changes 
in  sales  to  changes  in  total  direct  and 
indirect  employment  and  also  to 
national  economic  output.  These 
estimated  relationships  are  based  on  the 
Regional  Input-Output  Modeling  System 
(RIMS  II)  from  the  U.S.  Department  of 
Commerce.  This  approach  is  described 
in  Section  4  of  the  Economic  Analysis. 

E.  Estimated  Annual  Costs  of  the 
Proposed  Regulatory  Options/Scenarios 

As  discussed  in  Section  VII  and  VIII, 
EPA  considered  various  technology 
options  and  also  different  scope 
scenarios  as  part  of  the  development  of 
today's  proposed  regulations.  A 
summary  overview  of  the  ELG  options 
and  NPDES  scenarios  is  provided  in 
Table  10-2.  More  detail  is  available  in 
Sections  VII  and  VIII  of  today's 
preamble. 
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Table  10-2.— Summary  Description  of  Options/Scenarios  Considered  by  EPA 


Technology  Options  (ELQ) 


Option  1 / 

Option  2  

Option  3  BAT  (Beef/Heifers/Dairy) 

Option  4 

Option  5  BAT  (Swlne/Poultry/Veal) 

Option  6 

Option  7  

Scenario  1  

Scenario  2  

Scenario  3  "Three-Tier" 

Scenario  4a  'Two-Tier"  (500  AU)  . 

Scenario  4b 

Scenario  5  'Two-Tier"  (750  AU)  ... 
Scenario  6  


N-t>ased  land  application  controls  and  inspection  and  recordkeeping  requirements  for  the  production  area 
(described  in  Section  VIII.C.3). 

Same  as  Option  1,  but  restricts  the  rate  of  manure  application  to  a  P-based  rate  where  necessary  (de- 
pending on  specific  soil  conditions  at  the  CAFO). 

Adds  to  Option  2  by  requiring  all  operations  to  determine  whether  the  groundwater  beneath  the  production 
area  has  a  direct  hydrologic  connection  to  surface  water  if  so,  requires  groundwater  nf>onitoring  and 
controls. 

Adds  to  Option  3  by  requiring  sampling  of  surface  waters  adjacent  to  production  area  and/or  land  under 
control  of  the  CAFO  to  which  manure  Is  applied. 

Adds  to  Option  2  by  establishing  a  zero  discharge  requirement  from  the  production  area  that  does  not 
allow  for  an  overflow  under  any  circumstances. 

Adds  to  Option  2  by  requiring  that  large  hog  and  dairy  operations  install  and  implement  anaerobic  diges- 
tion and  gas  combustion  to  treat  their  manure. 

Adds  to  Option  2  by  prohibiting  manure  application  to  frozen,  snow  covered  or  saturated  grourxl. 


Regulatory  Scope  Options  (NPDES) 


Retains  existing  3-tier  frameworit  and  establishes  additional  requirements  (described  in  Section  VII.C.2). 
Same  as  Scenario  1 ;  operations  with  300-1 ,000  AU  would  be  subject  to  the  regulations  based  on  certain 

"risk-ljased"  conditions  (described  in  VII.C.3.b). 
Same  as  Scenario  2,  but  altows  operations  with  300-1,000  AU  to  either  apply  for  a  NPDES  permit  or  to 

certify  to  the  permit  authority  that  they  do  not  meet  any  of  the  conditions  and  thus  are  not  required  to 

obtain  a  permit. 
Establishes  2-tier  framewori<  and  applies  ELG  standard  to  all  operations  with  nwre  than  500  AU. 
Establishes  2-tier  frameworic  and  applies  ELG  standard  to  all  operations  with  more  than  300  AU. 
Establishes  2-tier  frameworic  and  applies  ELG  standard  to  all  operations  with  nrore  than  750  AU. 
Retains  existing  3-tier  framewort<  and  establishes  a  simplified  certifk^tion  process  (described  in  Section 

VSI.C.2). 


The  "BAT  Option"  refers  to  EPA's 
proposal  to  require  nitrogen-based  and, 
where  necessary,  phosphorus-based 
land  application  controls  of  all  livestock 
and  poultry  CAFOs  (Option  2),  with  the 
additional  requirement  that  all  cattle 
and  dairy  operations  must  conduct 
groundwater  monitoring  and  implement 
controls,  if  the  groundwater  beneath  the 
production  area  has  a  direct  hydrologic 
connection  to  surface  water  (Option  3 
BAT),  and  with  the  additional 
requirement  that  all  hog,  veal,  and 
poultry  CAFOs  must  also  achieve  zero 
discharge  from  the  animal  production 
area  with  no  exception  for  storm  events 
(Option  5  BAT).  For  reasons  outlined  in 
Section  VIII,  EPA  is  not  proposing  that 
beef  and  dairy  CAFOs  meet  the 
additional  requfrements  under  Option  5 
or  that  hog  and  poultry  CAFOs  meet  the 
additional  requfrements  under  Option  3. 
Section  VIII  discusses  EPA's  basis  for 
the  selection  of  these  technology  bases 
for  the  affected  subcateogries. 

EPA  is  jointly  proposing  two  NPDES 
Scenarios  that  differ  in  terms  of  the 
manner  in  which  operations  are  defined 
as  a  CAFO.  Scenario  4a  is  to  the  two- 
tier  alternative  that  defines  as  CAFOs  all 
animal  feeding  operations  with  more 
than  500  AU  (alternatively.  Scenario  5 
is  the  two-tier  alternative  that  defines  all 
animal  feeding  operations  with  more 
than  750  AU  as  CAFOs).  Scenario  3  is 
three-tier  structure  that  defines  as 
CAFOs  all  animal  feeding  operations 


with  more  than  1 ,000  AU  and  any 
operation  with  more  than  300  AU,  if 
they  meet  certain  "risk-based" 
conditions,  as  defined  in  Sectipn  VII. 
Under  Scenario  3,  EPA  would  require 
all  confinement  operations  with 
between  300  and  1,000  AU  to  either 
apply  for  a  NPDES  permit  or  to  certify 
to  the  permit  authority  that  they  do  not 
meet  certain  conditions  and  thus  are  not 
required  to  obtain  a  permit. 

For  the  purpose  of  this  discussion,  the 
"two-tier  structiu^"  refers  to  the 
combination  of  BAT  Option  3  (beef  and 
dairy  subcategories)  and  BAT  Option  5 
(swine  and  poultry  subcategories),  and 
NPDES  Scenario  4a  that  covers  all 
operations  with  more  than  500  AU. 
Where  indicated,  the  two-tier  structure 
may  refer  to  the  alternative  threshold  at 
750  AU.  The  "three-tier  structure"  refers 
to  the  combination  of  ELG  Option  3 
(beef  and  dairy  subcategories)  and 
Option  5  (swine  and  poultry 
subcategories),  and  NPDES  Scenario  3 
that  covers  operations  down  to  300  AU 
based  on  certain  conditions.  More  detail 
of  the  technology  options  considered  by 
EPA  is  provided  in  Section  VIII.  Section 
VII  of  this  preamble  provides  additional 
information  on  the  alternative  scope 
scenarios  considered  by  EPA.  EPA  did 
not  evaluate  costs  and  economic 
impacts  under  the  alternative  three-tier 
structure  that  combines  the  BAT  Option 
with  Scenario  6,  as  described  in  Table 
10-2. 


Under  the  two-tier  structure,  EPA 
estimate  that  25,540  CAFOs  with  more 
than  500  AU  may  be  defined  as  CAFOs 
and  subject  to  the  proposed  regulations. 
EPA  estimates  that  19.100  CAFOs  may 
be  defined  as  CAFOs  under  the 
alternative  two-tier  threshold  of  750  AU. 
Under  the  three-tier  structure,  an 
estimated  31,930  CAFOs  would  be 
defined  as  CAFOs  (Table  6-2)  and  an 
additional  7,400  operations  in  the  300  to 
1 ,000  AU  size  range  would  need  to 
certify  that  they  do  not  need  to  apply  for 
a  permit.  This  total  estimate  counts 
operations  with  more  than  a  single 
animal  type  only  once.  EPA's  analysis 
computes  toted  compliance  costs  based 
on  the  total  number  of  CAFOs  in  each 
sector,  including  mixed  operations  that 
have  more  than  300  or  500  AU  of  at 
least  one  animal  type.  This  approach 
avoids  understating  costs  at  operations 
with  more  than  one  animal  type  that 
may  incur  costs  to  comply  with  the 
proposed  requirements  for  each  type  of 
animal  that  is  raised  on-site  that  meets 
the  size  threshold  for  a  CAFO  or  is 
designated  as  a  CAFO  by  the  permitting 
authority.  Therefore,  EPA's  compliance 
costs  estimates  likely  represent  the 
upper  bound  since  costs  at  facilities 
with  more  than  a  single  animal  type 
may,  in  some  cases,  be  lower  due  to 
shared  production  technologies  and 
practices  across  all  animal  types  that  are 
produced  on-site. 
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1.  Costs  to  CAFOs  Under  the  Proposed 
Regulations 

Tables  10-3  and  10-4  siunmahze  the 
total  annualized  compliance  costs  to 
CAFOs  attributed  to  the  proposed  two- 
tier  structive  and  three-tier  structure. 
The  table  shows  these  costs  broken  out 
by  sector  and  by  broad  facility  size 
group.  EPA  calcidated  all  estimated 
costs  using  the  data,  methodology  and 
assumptions  described  in  Sections  X.B 
and  X.C. 

Under  the  two-tier  structure,  EPA 
estimates  that  the  incremental 
annualized  compliance  cost  to  CAFO 
operators  would  be  approximately  $831 
million  annually  (Table  10-3).  Table 
10-5  shows  estimated  costs  for  the  two- 
tier  structure  at  the  750  AU  threshold, 
estimated  by  EPA  to  total  $721  million 
annually.  Most  of  this  cost  (roughly  70 
percent)  is  incurred  by  CAFOs  with 
more  than  1.000  AU.  Overall,  about  one- 
third  of  all  estimated  compliance  costs 
are  incurred  within  the  hog  sectors. 

Under  the  three-tier  structure.  EPA 
estimates  that  the  total  cost  to  CAFO 


operators  would  be  $925  million 
annually  (Table  10-4).  These  costs  are 
expressed  in  terms  of  pre-tax  1999 
dollars.  (Post-tax  costs  are  estimated  at 
$573  million  and  $635  million  annually, 
respectively,  and  include  tax  savings  to 
CAFOs.  EPA  uses  estimated  post-tax 
costs  to  evaluate  impacts  to  regulated 
facilities,  discussed  in  Section  X.F.). 
Estimated  total  ahnuaUzed  costs  for  the 
three-tier  structxuB  include  the  cost  to 
permitted  CAFOs  as  well  as  the 
estimated  cost  to  operations  to  certify  to 
the  permit  authority  that  they  do  not 
meet  any  of  the  conditions  and  are  thus 
are  not  required  to  obtain  a  permit.  EPA 
estimates  certification  costs  at  about  $80 
million  annually,  which  covers 
phosphorus-based  PNP  costs,  facility 
upgrades,  and  letters  of  certification 
fi^om  manure  recipient.  More 
information  on  these  costs  and  how  they 
are  calcidated  is  provided  in  Section  5 
of  the  Economic  Analysis. 

Estimated  total  annualized  costs 
shown  in  Table  10-3  and  10-4  include 
costs  to  animal  confinement  operations 
that  may  be  designated  as  CAFOs.  Total 


annualized  costs  to  designated  facilities 
is  estimated  at  less  than  one  million 
dollars  annually  (Tables  10-3  and  10- 
4).  As  discussed  in  Section  VI.  EPA 
assumes  that  designation  may  bring  an 
additional  50  operations  each  year 
under  the  two-tier  structxu«;  under  the 
three-tier  structure,  EPA  expects  that  an 
additional  10  operations  may  be 
designated  each  year.  In  this  analysis, 
estimated  costs  to  designated  facilities 
are  expressed  on  an  average  annual 
basis  over  a  projected  10-year  period. 
For  the  purpose  of  this  analysis,  EPA 
assumes  that  operations  that  may  be 
designated  as  CAFOs  and  subject  to  the 
proposed  regulations  will  consist  of 
beef,  dairy,  farrow-finish  hog,  broiler 
and  egg  laying  operations  imder  the 
two-tier  structure.  Under  the  three-tier 
structure,  EPA  estimates  that  fewer 
operations  would  be  designated  as 
CAFOs,  with  10  dairy  and  hog 
operations  being  designated  each  year, 
or  100  operations  over  a  10-year  period. 
Additional  information  is  provided  in 
the  Economic  Analysis. 


Table  10-3.— Annual  Pre-tax  Cost  of  Two-Tier  Structure  (BAT  Option/Scenario  4a),  $1999 

Sector 

Number  of 
operations 

Total 

>1000AU 

500-1000 
AU 

<500AU' 

(number)  2 

($1999,  millions,  pre-tax) 

.  Regulated  CAFOs 


Beef .... 
Veal  .... 
Heifer.. 
Dairy  ... 
Hog... 
Broiler. 
Layer  .. 
Turkey 


Subtotal 


3.080 
90 
800 
3.760 
8,550 
9.780 
1,640 
1,280 


25.540 


216.4 

0.3 

11.6 

177.6 

294.0 

97.1 

14.2 

19.6 


830.7 


191.5 

0.03 

3.7 

106.6 

225.5 

55.4 

9.9 

10.4 


605.0 


24.7 

0.3 

7.9 

65.4 

67.0 

41.6 

4.3 

9.2 


220.2 


0.1 
NA 
NA 
3.6 
1.5 
0.1 
NA 
NA 


5.4 


Ottter  Farming  Optatlona 


Offsite  Recipients 
Total 


17.923 
NA 


9.6 
840.3 


NA 
NA 


NA 
NA 


NA 
NA 


Source;  USEPA.  See  Economic  Analysis.  Tat)te  6-2  provides  information  on  affected  operations. 
Numbers  may  not  add  due  to  roundlr>g  NA  =  Not  Applicabie  Option/Scenario  definitions  provided  in  Table  10-2. 
'  Cost  estimates  shown  are  for  designated  CAFOs  (see  Section  VI). 

2 'Total"  adjusts  for  operations  with  more  than  a  single  animal  type.  The  number  of  CAFOs  shown  includes  expected  defined  CAFOs  only  and 
exchxJes  designated  facilities. 


Table  10-4.— Annual  Pre-tax  Cost  of  Three-Tier  Structure  (BAT  Option/Scenario  3),  $1999 

Sector 

Number  of 
operations 

Total 

>1000AU 

300-1000 
AU 

<300AU' 

(number)  2 

($1999,  mHlion.  pre-tax) 

Rsgutatad  CAFOs 


Beef 
Veal 


Dairy 
Hog.. 


3,210 

140 

980 

6,480 

8,350 


227.7 

0.8 

14.4 

224.6 

306.1 


191.5 

0.03 

3.7 

108.6 

225.5 


36.2 

0.8 

10.7 

115.3 

80.4 


0.0 
0.0 
0.0 
0.7 
0.2 
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Table  10-4.- 

-ANNUAL  Pre-tax  Cost  of  Three-Tier  Structure  (BAT  Option/Scenario  3),  $1999— Continued 

Sector 

Number  of 
operations 

Total 

>1000AU 

300-1000 
AU 

<300AU' 

Broiler 

13.740 
2.010 
2.060 

116.6 
15.3 
24.9 

55.4 

9.9 

10.4 

61.2 

5.4 

14.5 

0.0 
0.0 
0.0 

Layer 

Turkey 

Subtotal 

31.930 

930.4 

605.0 

324.5 

0.8 

Ottwr  Fanning  Operations 


Offsite  Recipients 

21.155 

11.3 

NA 

NA 

NA 

Total 

NA 

936.7 

NA 

NA 

NA 

Source:  USEPA.  See  Economic  Analysis.  Table  6-2  provides  information  on  affected  operations. 
Numbers  may  not  add  due  to  rounding.  NA  =  Not  Applicable.  Option/Scenario  definitions  provided  in  Table  10-2 
'  Cost  estimates  shown  are  for  designated  CAFOs  (see  Section  VI). 
2  "Total"  adjusts  for  operations  with  more  than  a  single  animal  type.  The  number  of  CAFOs  shown  includes  expected  defined  CAFOs  onlv  and 
,    excludes  designated  facilities. 


2.  Costs  to  CAFOs  of  Alternative 
Regulatory  Options  and  Scenarios 

Alternative  regulatory  options 
considered  by  EPA  during  the 
development  of  today's  proposed 
regulations  include  various  technology 
options  and  also  different  regulatory 
scope  scenarios.  Sections  VII  and  VIII 
present  the  Agency's  rationale  for  each 
regulatory  decision. 

Table  10-5  summarizes  the  total 
annualized  (pre-tax)  costs  of  alternative 


technology  options  for  each  NPDES 
scenario  and  ELG  technology  basis 
considered  by  EPA.  As  shown  in  the 
table,  the  total  estimated  costs  across 
these  options  range  from  $355  million 
(Option  1/Scenario  1)  to  $1.7  billion 
annually  (Option  5,  applicable  to  all  the 
animal  sectors,  and  Scenario  4b).  By 
scenario,  this  reflects  the  fact  that  fewer 
CAFOs  would  be  affected  imder 
Scenario  1  (a  total  of  about  16,400 
operations)  as  compared  to  Scenario  4b 
(about  39,300  operations  affected).  As 


noted  in  Section  X.E,  EPA's  estimate  of 
the  number  of  CAFOs  and 
corresponding  compliance  costs  does 
not  adjust  for  operations  with  mixed 
animal  types  and  may  be  overstated.  By 
technology  option,  with  the  exception  of 
Options  1  and  4,  costs  are  evaluated 
incremental  to  Option  2  (see  Table  10- 
2).  Compared  to  Option  2,  Option  5 
costs  are  greatest.  Additional  breakout 
of  these  costs  by  sector  are  provided  in 
the  Economic  Analysis. 


Table  10-5.— Annualized  Pre-tax  Costs  for  the  Alternative  NPDES  Scenarios  ($1999,  iwiillion) 


Option/Scenario 


Number  of  CAFOs ' 

Option  1   

Option  2  

Option  3  

Option  4  

Option  5  

Option  6 

Option  7  

BAT  Option  


Scenario  4a 
Two-Tier" 


25,540 
$432.1 
$548.8 
$746.7 
$903.9 
$1,515.9 
$621.6 
$671.3 
$830.7 


Scenaro  2/3 
Three-Tier" 


28,860 
$462.8 
$582.8 
$854.1 
$1,088.2 
$1,632.9 
$736.9 
$781.9 
$925.1 


Scenario  1 


16,420 
$354.6 
$444.4 
$587.0 
$707.0 
$1,340.9 
$501.5 
$542.4 
$680.3 


Scenario  5 
>750AU 


25,770 
$384.3 
$4840 
$649.5 
$768.0 
$1,390.4 
$541.3 
$585.1 
$720.8 


Scenario  4b 
>300AU 


39,320 
$493.6 
$633.3 
$883.6 
$1,121.2 
$1,671.3 
$706.6 
$756.6 
$979.6 


Source:  USEPA.  See  Economic  Analysis.  Cost  estimates  shown  include  costs  to  designated  operations. 
Numbers  may  not  add  due  to  rounding.  NA  =  Not  Applicable  Option/Scenano  definitions  provided  in  Table  10-2. 

1  "Total"  adjusts  for  operations  with  more  than  a  single  animal  type.  The  numtter  of  CAFOs  shown  includes  expected  defined  CAFOs  only  and 
excludes  designated  facilities. 


3.  Costs  to  Offsite  Recipients  of  CAFO 
Maniue  Under  the  Proposed  Regulations 

As  described  in  Section  VIl,  EPA  is 
proposing  that  offsite  recipients  of 
CAFO  maniu-e  certify  to  the  CAFO  that 
manure  will  be  land  applied  in 
accordance  with  proper  agriculture 
practices.  As  shown  in  Table  10-3.  EPA 
estimates  that  18.000  non-CAFO 
farming  operations  will  receive  maniu« 
and  therefore  be  required  to  certify 
proper  manure  utilization  under  the 
proposed  two-tier  structure.  Under  the 
alternative  three-tier  structiue,  up  to 
3,000  additional  farming  operations  may 


be  affected.  EPA's  analysis  assumes  that 
affected  CAFO  manure  recipients  are 
mostly  field  crop  producers  who  use 
CAFO  manure  as  a  fertilizer  substitute. 
EPA's  analysis  does  not  reflect  manure 
hauled  offsite  for  alternative  uses  such 
as  incineration  or  pelletizing.  EPA 
estimates  the  annualized  cost  of  this 
requirement  to  offsite  recipients  to  be 
$9.6  to  $11.3  million  across  the  co- 
proposed  alternatives  (Tables  10-3  and 
10-4).  This  analysis  is  provided  in  the 
Development  Document. 

Estimated  costs  to  recipients  of  CAFO 
manure  include  incremental 


recordkeeping  and  soil  tests  every  3 
years.  Conservation  Technology 
Information  Center  (CTIC)  Core  4  survey 
data  suggest  an  average  of  46  percent 
crop  farmers  regularly  sample  their  soil. 
EPA  believes  crop  farmers  already 
maintain  records  pertaining  to  crop 
yields,  nutrient  requirements,  and 
fertilizer  applications.  EPA  also 
assumed  that  crop  farmers  have  a 
nutrient  management  plan,  though  the 
plan  is  not  necessarily  a  PNP  (Permit 
Nutrient  Plan)  or  CNMP 
(Comprehensive  Nutrient  Management 
Plan).  EPA  has  evaluated  alternative 
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approaches  to  ensuring  that  manure  is 
handled  properly,  but  is  not  proposing 
to  establish  specific  requirements  for 
offsite  recipients.  The  costs  to  offsite 
recipients  do  not  include  the  costs  of 
spreading  manure  at  the  offsite  location 
or  any  additional  payments  made  to 
brokers  or  manure  recipients  in  counties 
with  excess  manure.  These  costs  are 
likely  to  be  offset  by  the  fertilizer 
savings  and  organic  value  associated 
with  manure.  EPA's  analysis  accounts 
for  the  costs  inciured  by  the  CAFO  for 
offsite  transfer  of  excess  manure  in  the 
estimated  industry  compliance  costs, 
described  in  Section  X.E.I.  These  costs 
include  the  cost  of  soil  and  manure 
sampling  at  the  CAFO  site,  training  for 
maniu«  applicators,  application 
equipment  calibration,  and  the  hauling 
cost  of  excess  maniue  generated  by  the 
CAFO. 

Under  the  proposed  regulations, 
CAFOs  would  be  required  to  apply 
manure  on  a  phosphorus  basis  where 
necessary,  based  on  soil  conditions,  and 
on  a  nitrogen  basis  elsewhere.  EPA 
anticipates  that  offsite  recipients  of 
CAFO  manure  will  only  accept  manure 
when  soil  conditions  allow  for 
application  on  a  nitrogen  basis.  EPA 
believes  this  is  a  reasonable  assumption 
because  crop  farms  are  less  likely  to 
have  a  phosphorus  buildup  associated 
with  long  term  application  of  manure. 
EPA's  analysis  assumes  a  nitrogen-based 
application  rate  for  offsite  locations  that 
is  identical  to  the  rate  used  by  CAFOs 
in  the  same  geographic  region.  A 
summary  of  the  data  and  methodology 
used  by  EPA  to  calculate  the  number  of 
affected  offsite  recipients  and  to 
estimate  costs  is  presented  in  Section 
X.C.2(b).  EPA  solicits  comment  on  the 
costs  and  assumptions  pertaining  to 
offsite  recipients.  ^ 

F.  Estimated  Economic  Impacts  of  the 
Proposed  Regulatory  Options/Scenarios 

This  section  provides  an  overview  of 
EPA's  estimated  economic  impacts 
across  four  industry  segments  that  are 
included  for  this  analysis:  CAFOs  (both 
existing  and  new  sources),  non-CAFO 
recipients  of  manure,  processors,  and 
constuner  markets.  More  detailed 
information  on  each  of  these  analyses  is 
available  in  the  Economic  Analysis. 

1 .  CAFO  Level  Analysis 

This  section  presents  EPA's  analysis 
of  financial  impacts  to  both  existing  and 
new  CAFOs  that  will  be  affected  by  the 
proposed  regulations,  as  well  as  impacts 
to  offsite  recipients  of  CAFO  manure 
who  will  also  be  required  to  comply 
with  the  proposed  PNP  requirements. 

a.  Economic  Impacts  to  Existing 
CAFOs  under  the  Pmposed  Regulations. 


As  discussed  in  Section  X.C.I,  EPA's 
CAFO  level  analysis  examines 
compliance  cost  impacts  for  a 
representative  "model  CAFO."  EPA 
evaluates  the  economic  achievability  of 
the  proposed  regulatory  options  at 
existing  animal  feeding  operations 
based  on  changes  in  representative 
financial  conditions  across  three 
criteria.  These  criteria  are:  a  comparison 
of  incremental  costs  to  total  revenue 
(sales  test),  projected  post-compliance' 
cash  flow  over  a  10-year  period,  and  an 
assessment  of  an  operation's  debt-to- 
asset  ratio  under  a  post-compliance 
scenario.  To  evaluate  economic  impacts 
to  CAFOs  in  some  sectors,  impacts  are 
evaluated  two  ways'assuming  that  a 
portion  of  the  costs  may  be  passed  on 
from  the  CAFO  to  the  consumer  and 
assuming  that  no  costs  passthrough  so 
that  all  costs  are  absorbed  by  the  CAFO. 

EPA  used  the  financial  criteria  to 
divide  the  impacts  of  the  proposed 
regulations  into  three  impact  categories. 
The  first  category  is  the  affordable 
category,  which  means  that  the 
regulations  have  little  or  no  financial 
impact  on  CAFO  operations.  The  second 
category  is  the  moderate  impact 
category,  which  means  that  the 
regulations  will  have  some  financial 
impact  on  operations  at  the  affected 
CAFOs,  but  EPA  does  not  consider  these 
operations  to  be  vulnerable  to  closure  as 
a  result  of  compliance.  The  third 
category  is  the  financial  stress  category, 
which  means  that  EPA  considers  these 
operations  to  be  vulnerable  to  closure 
post-compliance.  More  information  on 
these  criteria  is  provided  in  Section  4  of 
the  Economic  Analysis. 

The  basis  for  EPA's  economic 
achievability  criteria  for  this  rulemaking 
is  as  follows.  USDA's  financial 
classification  of  U.S.  farms  identifies  an 
operation  with  negative  income  and  a 
debt-asset  ratio  in  excess  of  40  percent 
as  "vulnerable."  An  operation  with 
positive  income  and  a  debt-asset  ratio  of 
less  than  40  percent  is  considered 
"favorable."  EPA  adopted  this 
classification  scheme  as  part  of  its 
economic  achievability  criteria,  using 
net  cash  flow  to  represent  income.  This 
threshold  and  cash  flow  criterion  is 
established  by  USDA  and  other  land 
grant  universities,  as  further  described 
in  Section  4  of  the  Economic  Analysis. 
The  threshold  values  used  for  the  cost- 
to-sales  test  (3  percent,  5  percent  and  10 
percent)  are  those  determined  by  EPA  to 
be  appropriate  for  this  rulemaking  and 
are  consistent  with  threshold  levels 
used  by  EPA  to  measure  impacts  of 
regulations  for  other  point  source 
dischargers  (as  also  documented  in  the 
Economic  Analysis). 


For  this  analysis,  EPA's  determination 
of  economic  achievability  used  all  three 
criteria.  EPA  considered  the  proposed 
regulations  to  be  economically 
achievable  for  a  representative  model 
CAFO  if  the  average  operation  has  a 
post-compliance  sales  test  estimate 
within  an  acceptable  range,  positive 
post-compliance  cash  flow  over  a  10- 
year  period,  and  a  post-compliance 
debt-to-asset  ratio  not  exceeding  40 
percent.  If  the  sales  test  shows  that 
compliance  costs  are  less  than  3  percent 
of  sales,  or  if  post-compliance  cash  flow 
is  positive  and  the  post-compliance 
debt-to-asset  ratio  does  not  exceed  40 
percent  and  compliance  costs  are  less 
than  5  percent  of  sales,  EPA  considers 
the  options  to  be  "Affordable"  for  the 
representative  CAFO  group.  A  sales  test 
of  greater  than  5  percent  but  less  than 
10  percent  of  sales  with  positive  cash 
flow  and  a  debt-to-asset  ratio  of  less 
than  40  percent  is  considered  indicative 
of  some  impact  at  the  CAFO  level,  but 
at  levels  not  as  severe  as  those 
indicative  of  financial  distress  or 
vulnerability  to  closure.  These  impacts 
are  labeled  "Moderate"  for  the 
representative  CAFO  group.  EPA 
considers  both  the  "Affordable"  and 
"Moderate"  impact  categories  to  be 
economically  achievable  by  the  CAFO. 

If  (with  a  sales  test  of  greater  than  3 
percent)  post-compliance  cash  flow  is 
negative  or  the  post-compliance  debt-to- 
asset  ratio  exceeds  40  percent,  or  if  the 
sales  test  shows  costs  equal  to  or 
exceeding  10  percent  of  sales,  the 
proposed  regulations  are  estimated  to  be 
associated  with  potential  financial  stress 
for  the  entire  representative  CAFO 
group.  In  such  cases,  each  of  the 
operations  represented  by  that  group 
may  be  vulnerable  to  closure.  These 
impacts  are  labeled  as  "Stress."  EPA 
considers  the  "Stress"  impact  category 
to  indicate  that  the  proposed 
requirements  may  not  be  economically 
achievable  by  the  CAFO,  subject  to 
other  considerations. 

Tables  10-6  and  10-7  present  the 
estimated  CAFO  level  impacts  in  terms 
of  the  number  of  operations  that  fall 
within  the  affordable,  moderate,  or 
stress  impact  categories  for  each  of  the 
co-proposed  alternatives  by  sector  and 
facility  size  group.  For  some  sectors, 
impacts  are  shown  for  both  the  zero  and 
the  partial  cost  passthrough 
assumptions  (discussed  more  fully 
below).  Partial  cost  passthrough  values 
vary  by  sector,  as  described  in  Section 
X.D.I. 

EPA's  costs  model  analyzes  impacts 
under  two  sets  of  conditions  for  ELG 
Option  3.  Option  3 A  assumes  that  there 
is  a  hydrologic  connection  from 
groundwater  to  surface  waters  at  the 
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CAFO;  Option  3  assumes  average  costs 
conditions  across  all  operations — ^both 
operations  with  and  without  a 
hydrologic  link.  Based  on  available  data 
and  information,  EPA's  analysis 
assumes  24  percent  of  the  affected 
operations  have  a  hydrologic  connection 
to  surface  waters.  More  detail  on  this 
assiunption  may  be  foimd  in  the 
rulemaking  record.  EPA  solicits 
comment  on  this  assumption  as  part  of 
today's  proposed  rulemaking. 

Based  on  results  shown  in  Tables  10- 
6  and  10-7,  EPA  proposes  that  the 
regulatory  alternatives  are  economically 
achievable  for  all  representative  model 
CAFOs  in  the  veal,  tiukey  and  egg 
laying  sectors.  The  proposed 
requirements  under  the  two-tier 
structiue  are  also  expected  to  be 
economically  achievable  by  all  affected 
heifer  operations.  Furthermore, 
although  operations  across  most  sectors 
may  experience  moderate  impacts,  EPA 
does  not  expect  moderate  financial 
impacts  to  result  in  closure  and 
considers  this  level  of  impact  to  be 
economically  achievable. 

In  the  beer  cattle,  heifer,  dairy,  hog 
and  broiler  sectors,  however,  EPA's 
analysis  indicates  that  the  proposed 
regulations  will  cause  some  operations 
to  experience  financial  stress,  assuming 
no  cost  passthrough.  These  operations 
may  be  vulnerable  to  closure  by 
complying  with  the  proposed 
regulations.  Across  all  sectors,  an 
estimated  1 ,890  operations  would 
experience  financial  stress  under  the 
two-tier  structure  and  an  estimated 
2,410  operations  would  experience 
stress  under  the  three-tier  structure.  For 
both  tier  structures,  EPA  estimates  that 
the  percentage  of  operations  that  would 
experience  impacts  under  the  stress 
category  represent  7  percent  of  all 
affected  CAFOs  or  8  percent  of  all 
affected  operations  in  the  sectors  where 
impacts  are  estimated  to  cause  financial 
stress  (cattle,  dairy,  hog,  and  broiler 
sectors). 

Tables  10-6  shows  results  for  the  two- 
tier  structiu^  at  the  500  AU  threshold. 
By  sector,  EPA  estimates  that  1,420  hog 
operations  (17  percent  of  affected  hog 
CAFOs),  320  dairies  (9  percent  of 
operations),  150  broiler  operations  (2 
percent),  and  10  beef  operations  (less 
than  1  percent)  would  experience 
financial  stress.  The  broiler  and  hog 
*  operations  with  these  impacts  have 
more  than  1,000  AU  on-site  (i.e.,  no 
operations  with  between  500  and  1 ,000 
"AU  fall  in  the  stress  category).  The  dairy 
and  cattle  operations  with  stress 
impacts  are  thosejthat  have  a  ground 
water  link  to  siuface  water.  Although 
not  presented  here,  the  results  of  the 
two-tier  structure  at  the  750  AU 


threshold  are  very  similar  in  terms  of 
number  of  operations  affected.  The 
results  of  this  analysis  are  presented  in 
the  Economic  Analysis. 

Table  10-7  presents  results  for  the 
three-tier  structure,  and  show  that  1,420 
hog  operations  (17  percent  of  affected 
hog  CAFOs  under  that  alternative),  610 
dairies  (9  percent  of  operations),  330 
broiler  operations  (2  percent),  and  50 
beef  and  heifer  operations  (1  percent) 
will  be  adversely  impacted.  Hog 
operations  with  stress  impacts  all  have 
more  than  1,000  AU.  Affected  broiler 
facilities  include  operations  with  more 
than  1 ,000  AU,  as  well  as  operations 
with  less  than  1,000  AU.  Dairy  and 
cattle  operations  in  the  stress  category 
are  operations  that  have  a  hydrologic 
link  from  ground  water  to  surface  water. 
Based  on  these  results,  EPA  is  proposing 
that  the  proposed  regulations  are 
economically  achievable. 

In  the  hog  and  broiler  sectors,  EPA 
also  evaluated  financial  impacts  with  an 
assumption  of  cost  passthrough.  For  the 
purpose  of  this  analysis,  EPA  assiunes 
that  the  hog  sector  could  passthrough  46 
percent  of  compliance  costs  and  the 
broiler  sector  could  passthrough  35 
percent  of  compliance  costs.  EPA 
derived  these  estimates  from  price 
elasticities  of  supply  and  demand  for 
each  sector  reported  in  the  academic 
literature.  More  detailed  information  is 
provided  in  Section  4  and  Appendix  C 
of  the  Economic  Analysis.  Assuming 
these  levels  of  cost  passthrough  in  these 
sectors,  the  magnitude  of  the  estimated 
impacts  decreases  to  the  affordable  or 
moderate  impact  category.  Even  in  light 
of  the  uncertainty  of  cost  passthrough 
(both  in  terms  of  whether  the  operations 
are  able  to  pass  cost  increases  up  the 
marketing  chain  and  the  amount  of  any 
cost  passthrough),  EPA  proposes  that 
the  proposed  regulations  will  be 
economically  achievable  to  all  hog  and 
broiler  operations. 

Although  EPA's  analysis  does  not 
consider  cost  passthrough  among  cattle 
or  dairy  operations,  EPA  does  expect 
that  long-run  market  and  structural 
adjustment  by  producers  in  this  sector 
will  diminish  the  estimated  impacts. 
However,  EPA  did  determine  that  an 
evaluation  of  economic  impacts  to  dairy 
producers  would  require  that  EPA 
assume  cost  passthrough  levels  in 
excess  of  50  percent  before  operations  in 
the  financial  stress  category  would, 
instead,  fall  into  the  affordable  or 
moderate  impact  category.  EPA  did  not 
conduct  a  similar  evaluation  of 
estimated  impacts  to  beef  cattle  and 
heifer  operations. 

EPA  believes  that  the  assumptions  of 
cost  passthrough  are  appropriate  for  the 
pork  and  poultry  sectors.  As  discussed 


in  Section  VI,  EPA  expects  that  meat 
packing  plants  and  slaughtering 
facilities  in  the  pork  and  poultry 
industries  may  be  affected  by  the 
proposed  co-permitting  requirements  in 
today's  proposed  regulations.  Given  the 
efficiency  of  integration  and  closer 
producer-processor  linkages,  the 
processor  has  an  incentive  to  ensure  a 
continued  production  by  contract 
growers.  EPA  expects  that  these 
operations  will  be  able  to  pass  on  a 
portion  of  all  incurred  compliance  costs 
and  will,  thus,  more  easily  absorb  the 
costs  associated  with  today's  proposed 
rule.  This  passthrough  may  be  achieved 
either  through  higher  contract  prices  or 
through  processor-subsidized 
centralized  off-site  or  on-site  waste 
treatment  and/or  development  of 
marketable  uses  for  manure. 

EPA  recognizes,  however,  that  some 
industry  representatives  do  not  support 
assumptions  of  cost  passthrough  from 
contract  producers  to  integrators,  as  also 
noted  by  many  small  entity 
representatives  diuing  the  SBREFA 
outreach  process  as  well  as  by  members 
of  the  SBAR  Panel.  These  commenters 
have  noted  that  integrators  have  a 
bargaining  advantage  in  negotiating 
contracts,  which  may  ultimately  allow 
them  to  force  producers  to  incur  all 
compliance  costs  as  well  as  allow  them 
to  pass  any  additional  costs  down  to 
growers  that  may  be  incurred  by  the 
processing  firm.  To  examine  this  issue, 
EPA  conducted  an  extensive  review  of 
the  agricultural  literature  on  market 
power  in  each  of  the  livestock  and 
poultry  sectors  and  concluded  that  there 
is  little  evidence  to  suggest  that 
increased  production  costs  would  be 
prevented  from  being  passed  on  through 
the  market  levels.  This  information  is 
provided  in  the  rulemaking  record. 
Given  the  uncertainty  of  whether  costs 
will  be  passed  on,  EPA's  results  are 
presented  assiuning  some  degree  of  cost 
passthrough  and  also  no  cost 
passthrough  {i.e.,  the  highest  level  of 
impacts  projected).  EPA  requests 
comment  on  its  cost  passthrough 
assumptions.  Although  EPA  does 
consider  the  results  of  both  of  these 
analyses  in  making  its  determination  of 
economic  achievability,  EPA's  overall 
conclusions  do  not  rely  on  assumptions 
of  cost  passthrough. 

Finally,  EPA  believes  its  estimated 
impacts  may  be  overstated  since  the 
analysis  does  not  quantify  various  cost 
offsets  that  are  available  to  most 
operations.  One  source  of  potential  cost 
offset  is  cost  share  and  technical 
assistance  available  to  operators  for  on- 
site  improvements  that  are  available 
from  various  state  and  federal  programs, 
such  as  the  Environmental  Quality 
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Incentives  Program  (EQIP)  administered 
by  USDA.  Another  source  of  cost  offset 
is  revenue  from  manure  sales, 
particularly  of  relatively  higher  value 
dry  poultry  litter.  EPA's  analysis  does 
not  accoimt  for  these  possible  sources  of 
cost  offsets  because  the  amount  of  cost 
offset  is  likely  variable  among  facilities, 
depending  on  certain  site-specific 
conditions.  If  EPA  were  to  quantify  the 
potential  cost  offsets  as  part  of  its 
analysis,  this  would  furUfer  support 


EPA's  proposed  determination  that  the 
proposed  requirements  are 
economically  achievable  to  affected 
operations.  This  analysis  and  additional 
supporting  documentation  is  provided 
in  Section  6  of  the  Economic  Analysis. 

Appendix  D  of  the  Economic  Analysis 
provides  results  of  sensitivity  analyses, 
conducted  by  EPA,  to  examine  the 
impact  under  differing  model 
assiunptions.  This  ansJysis  examines 
the  change  in  the  modeling  results  from 


varying  the  baseline  assumptions  on 
gross  and  net  cash  income,  debt-to-asset 
ratios  as  well  as  other  variability  factors 
for  model  CAFOs.  These  sensitivity 
analyses  conclude  that  the  results 
presented  here  are  stable  across  a  range 
of  possible  modeling  assimiptions.  EPA 
also  conducted  sensitivity  analysis  of 
the  compliance  costs  developed  for  the 
purpose  of  estimating  CAFO  level 
impacts,  as  documented  in  the 
Development  Dociunent. 


Table  10-6. — Impacted  Operations  Under  the  Two-Tier  Structure  (BAT  Option/Scenario  4a) 


Sector 


Fed  Cattle 
Veal 


Dairy 

Hogs:GF'  

Hogs:  FF'  

Broilers* 

Layers— Wet  2 
Layers — Dry  2  . 
Turiceys  


Totals 


Numt)erof 
CAFOs 


3,060 
90 

800 
3,760 
2.690 
5,860 
9,780 

360 
1,280 
1.280 


28,970 


(Number  of  affected  operations) 


Zero  cost  passthrough 


Affordable 


2,830 
90 

680 
3,240 
1,710 
5,210 
1.960 

360 
1.280 
1,230 


18.580 


Moderate 


240 

0 

120 

200 

180 

30 

7,670 

0 

0 

50 


8.490 


Stress 


1,890 


Partial  cost  passttirough 


Affordable        Moderate 


10 

NO 

ND 

0 

ND 

ND 

0 

ND 

ND 

320 

ND 

ND 

810 

2,690 

0 

610 

5,860 

0 

150 

8,610 

1,170 

0 

ND 

ND 

0 

ND 

ND 

0 

ND 

ND 

26.840 


1.800 


Stress 


ND 

ND 

ND 

ND 

0 

0 

0 

ND 

ND 

ND 


330 


Source:  USEPA  See  Economic  Analysis  Impact  estimates  shown  include  impacts  to  designated  operations. 
Numt)ers  may  not  add  due  to  rounding.  ND=Not  Detemiined  Option/Scenano  definitions  provided  in  Table  10-2. 
Category  definitions  ("Affordable,"  "Moderate   and  "Stress")  are  provided  in  Section  X.F  1. 
^  "Hogs:  FF"  are  farrow-finish  (includes  breeder  and  nursery  pigs);  "Hogs:  GF"  are  grower-finish  only. 
*  "Layers:  wet"  are  operations  with  liquid  manure  systems;  "Layers:  dry"  are  operations  with  dry  systems. 

3'Totar  does  not  adjust  for  operations  with  mixed  animal  types,  for  companson  purposes,  to  avoid  understatirig  costs  at  operations  with  more 
ttian  one  animal  type  ttiat  may  incur  costs  to  comply  with  tfw  propdsed  requirements  for  each  type  of  animal  tttat  is  raised  on-site. 

Table  10-7.— Impacted  Operations  Under  the  Three-Tier  Structure  (BAT  Option/Scenario  3) 


Sector 


Fed  Cattle 


Daily 

Hogs:  GF^  

Hog8:FF'  

Broilers  

Layers— Wet  2 
Layers — Dry*  . 
Turkeys  


Total  3 


Number  of 
CAFOs 


3,210 

140 

980 

6.480 

2.650 

5,710 

13,740 

360 

1,660 

2.060 


37,000 


(Number  of  affected  operations) 


Zero  cost  passthrough 


Affordable 


2,540 

140 

800 

5,300 

1,660 

5,070 

1,850 

360 

1,660 

1,950 


21,300 


Moderate 


650 

0 

150 

560 

190 

30 

11,560 

0 

0 

110 


13.250 


Stress 


2,410 


Partial  cost  passthrough 


Affordable        Moderate 


20 

ND 

ND 

0 

ND 

ND 

30 

ND 

ND 

610 

ND 

ND 

810 

2,650 

0 

610 

5.710 

0 

330 

12,320 

1,440 

0 

ND 

ND 

0 

ND 

ND 

0 

ND 

ND 

33,410 


2,930 


Stress 


ND 

NO 

ND 

ND 

0 

0 

0 

ND 

ND 

ND 


660 


Source:  USEPA.  See  Ecorxxnic  Analysis.  Impact  estimates  shown  include  impacts  to  designated  operations. 
Numt)ers  may  not  add  due  to  roundirig.  ND=Not  Determined.  Option/Scenario  definitions  provided  in  Table  10-2. 
Category  definitions  ("Affordable,"  "Moderate"  and  "Stress")  are  provided  in  Section  X.F.1. 
'  "Hogs:  FF'  are  farrow-finish  (includes  breeder  and  nursery  pigs);  "Hogs:  GF"  are  grower-finish  only. 

2  "Layers:  wef  are  operations  with  liquid  manure  systems;  "Layers:  dry   are  operations  with  dry  systems. 

3  'Total"  does  not  adjust  for  operations  with  mixed  animal  types,  for  comparison  purposes,  to  avoid  understating  costs  at  operations  with  more 
than  one  animal  type  ttiat  may  incur  costs  to  comply  with  ttie  piroposed  requirements  for  each  type  of  animal  \ha{  is  raised  on-site. 


b.  Economic  Impacts  to  Existing 
CAFOs  under  Alternative  Regulatory 
Options  and  Scenarios.  Table  10-8 
presents  estimated  financial  stress 


impacts  to  model  CAFOs  imder 
alternative  option  and  scenario 
combinations,  assuming  that  no  costs 
passthrough.  The  results  shown  are 


aggregated  and  combine  impacts  in  the 
cattle  sector  (including  all  beef,  veal  and 
heifer  operations),  hog  sector  (including 
all  phases  of  production),  and  poultry 
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sector  (including  all  broiler,  egg  laying 
and  turkey  operations).  Results  are 
shown  for  Scenario  4a  (two-tier), 
Scenario  3  (three-tier),  and  Scenario  4b. 
Results  are  shown  for  technology 
Options  1  through  5.  Additiond 
information  is  available  in  the  Economic 
Analysis  that  supports  today's 
rulemaking. 

As  shown  in  Table  10-8,  the  number 
of  potential  closures  range  from  610 


operations  (Option  1  in  combination 
with  all  Scenarios)  to  more  than  14,000 
potential  closiu^es  (Option  4/Scenario 
4b).  Among  options,  the  number  of 
possible  closiues  are  highest  under  the 
more  stringent  options,  including 
Options  3 A  (i.e.,  requires  groundwater 
controls  at  operations  where  there  is  a 
determined  groundwater  hydrologic 
connection  to  surface  waters).  Option  4 
(groundwater  controls  and  surface  water 


sampling),  and  Option  5  (i.e..  zero 
discharge  from  the  animal  production 
area  with  no  exception  for  storm 
events).  Differences  across  scenarios 
reflects  differences  in  the  number  of 
affected  operations;  accordingly,  the 
nimaber  of  closures  is  greatest  under 
Scenario  4b  that  would  define  as  CAFOs 
all  confinement  operations  with  more 
than  300  AU. 


TABLE  10-8.— "Stress"  Impacts  at  CAFOs  Under  Alternative  Options/Scenarios 


Sector 


Number  of 
CAFOs 


(Numtwr  of  operations) 


Option  1 


Option  2 


Option  3 


Option 
3A' 


Option  4 


Option  5 


BAT  option 


BAT  Optkm/NPDES  Scenario  4a  (>S00  AU) 

Cattle 

Dairy 

Hogs 

Poultry  

3.960 

3,760 

8,550 

12,700 

0 
0 

610 
0 

0 

0 

300 

150 

0 

0 

230 

260 

10 
320 
310 
100 

0 

0 

570 

6.660 

30 

0 

1.420 

150 

10 

320 

1,420 

150 

Tota|2  

28,970 

610 

450 

490 

730 

7.230 

1,590 

1.890 

BAT  Option/NPDES  Scenario  4b  (>300  AU) 

Cattle 

Dairy 

Hogs 

Poultry  

5,330 

7,140 

14,370 

18,300 

0 
0 

610 
0 

0 
0 

300 
320 

0 

0 

230 

470 

90 
700 
330 
380 

30 

0 

570 

11,030 

180 

0 

1,420 

320 

90 

700 

1.420 

320 

Tota|2  

45,140. 

610 

620 

700 

1,500 

11,630 

1,910 

2,530 

BAT  Option/NPDES  Scenario  3  (>300  AU  with  certification) 


Cattle  .... 

Dairy 

Hogs 

Poultry  .. 
Total  2 


4,330 

6,480 

8,360 

17,830 

37,000 


0 
■  0 
610 

0 
610 


0 

0 

300 

330 

630 


0 

0 

230 

470 

700 


50 

610 

320 

370 

1,350 


0 

0 

570 

10,740 

11,310 


100 
0 

1.420 

330 

1.850 


50 
610 

1.420 
330 

2,410 


Source:  USEPA.  See  Economic  Analysis.  Impact  estimates  shown  include  impacts  to  designated  operations. 

Numt>ers  may  not  add  due  to  rounding.  ND  =  Not  Determined.  Option/Scenario  definitions  provided  in  Table  10-2. 

^  Option  3A  impacts  reflect  operations  where  there  is  a  determined  groundwater  hydrologic  connection  to  surface  waters  (assumed  at  24  per- 
cent of  the  affected  operations). 

2  "Total"  does  not  adjust  for  operations  with  mixed  animal  types,  tor  comparison  purposes,  to  avoid  understating  costs  at  operations  with  riKxe 
than  one  animal  type  that  may  incur  costs  to  comply  with  the  proposed  requirements  tor  each  type  of  animal  that  Is  raised  on-site.  The  number 
of  CAFOs  shown  includes  expected  defined  CAFOs  only  and  excludes  designated  facilities. 


c.  Economic  Analysis  of  New  CAFOs 
from  NSPS  under  the  Proposed 
Regulations.  For  new  sources,  EPA  is 
proposing  that  operations  meet 
performance  standards,  as  specified  by 
the  BAT  requirements  (Option  3  NSPS, 
beef  and  dairy  subcategories,  and 
Option  5  NSPS,  swine  and  poultry 
subcategories),  with  the  additional 
requirement  that  all  new  hog  and 
poultry  operations  also  implement 
groundwater  controls  where  there  is  a 
hydrologic  link  to  surface  water  (Option 
3  NSPS,  swine  and  poultry 
subcategories).  Additional  information 
on  new  source  requirements  is  provided 
in  Section  VIII  of  this  document. 

In  general,  EPA  believes  that  new 
CAFOs  will  be  able  to  comply  at  costs 
that  are  similar  to,  or  less  than,  the  costs 


for  existing  soiut:es,  because  new 
sources  can  apply  control  technologies 
more  efficiently  than  sources  that  need 
to  retrofit  for  those  technologies.  New 
sources  will  be  able  to  avoid  these  costs 
that  will  be  incurred  by  existing 
sources.  Furthermore,  EPA  believes  that 
new  sources  can  avoid  the  costs 
associated  with  ground  water  protection 
through  careful  site  selection.  There  is 
nothing  about  today's  proposal  that 
would  give  existing  operators  a  cost 
advantage  over  new  feedlot  operators; 
therefore,  new  source  standards  are  not 
expected  to  present  a  barrier  to  entry  for 
new  facilities. 

EPA's  analysis  of  the  NSPS  costs 
indicate  that  requiring  Option  3  for-new 
sources  in  the  beef  and  dairy 
subcategories  and  both  Option  3  NSPS 


and  Option  5  NSPS  for  the  swine  and 
poultry  subcategories  ("Option  5+3 
NSPS")  would  be  affordable  and  would 
not  create  any  barriers  to  entry  into 
those  sectors.  The  basis  for  this 
determination  is  as  follows.  Option  5-*-3 
NSPS  is  considered  equivalent  to 
Option  5  for  new  sources  in  terms  of 
cost.  EPA  is  proposing  that  Option  3 
NSPS  for  beef  and  dairy  subcategories 
and  Option  5  NSPS  for  swine  and 
poultry  subcategories  is  economically 
achievable  for  existing  sources.  Since 
the  estimated  costs  for  these  options  are 
the  same  as  or  less  expensive  than  costs 
for  these  same  options  for  existing 
sources,  no  barriers  to  entrj'  are  created. 

Under  Option  5+3  NSPS,  costs  for 
new  sources  in  the  swine  and  poultry 
subcategories  would  be  the  same  as  or 
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less  than  those  for  equivalent  existing 
sources  (BAT  under  Option  5),  as  long 
as  new  sources  are  not  sited  in  areas 
where  there  is  a  hydrologic  link  to 
surface  water.  New  operations  are  not 
expected  to  incur  costs  estimated  under 
Option  3A,  which  includes  groundwater 
controls,  since  they  are  not  likely  to 
establish  a  new  operation  where  there  is 
a  hydrologic  link  to  siuface  waters  (and 
where  operating  expenses  would  be 
more  costly).  Thus  EPA  assumes  that 
the  costs  for  Option  5+3  NSPS  are  the 
same  as  those  for  Option  5  NSPS,  which 
in  turn  are  the  same  as  those  for  Option 
5  BAT.  EPA  is  proposing  that  Option  5 
BAT  is  economically  achievable  for 
existing  sources  in  the  swine  and 
poultry  subcategories  and  therefore  this 
same  option  should  be  aH^ordable  to  new 
sources.  Furthermore,  because  costs  to 
new  sources  for  meeting  Option  5  NSPS 
are  no  more  expensive  than  the  costs  for 
existing  sources  to  meet  Option  5  BAT, 
there  should  be  no  barriers  to  entry. 

The  estimated  costs  of  Option  3  NSPS 
for  the  beef  and  dairy  subcategories  are 
the  same  as  or  less  than  the  costs  for 
Option  3  BAT,  which  includes 
retrofitting  costs.  EPA  is  proposing  that 
Option  3  BAT  is  economically 
achievable  for  existing  sources  in  these 
sectors.  Since  Option  3  NSPS  is  no  more 
expensive  than  Option  3  BAT,  this 
option  should  also  be  economically 
achievable  for  new  sources  and  should 
not  create  any  barriers  to  entry.  In  fact, 
new  sources  may  be  able  to  avoid  the 
cost  of  implementing  groundwater 
controls  through  careful  site  selection, 
thus  their  costs  may  be  substantially 
lower  than  similar  existing  sources. 

EPA  did  not  consider  an  option 
similar  to  Option  5+3  NSPS  for  the  beef 
and  dairy  subcategories  (Option  8 
NSPS),  but  found  this  option  to  be 
substantially  more  expensive  than 
Option  3  BAT  for  the  dairy  sector  and 
could  create  barriers  to  entry  for  this 
sector.  Therefore,  EPA  rejected  this 
option.  See  Section  5  of  the  Economic 
Analysis  for  more  details  on  these 
analyses. 

d.  Economic  Impacts  to  Offsite 
Recipients  of  CAFO  Manure  of  the 
Proposed  Regulations.  As  discussed  in 
Section  X.D.I,  EPA  assesses  the 
economic  impact  to  offsite  recipients  of 
CAFO  manure  by  comparing  the 
estimated  cost  of  this  requirement  to 
both  aggregate  and  average  per-farm 


production  costs  and  revenues.  For  the 
purpose  of  this  analysis,  EPA  assumes 
that  these  regiilatory  costs  will  be  borne 
by  a  non-CAFO  fanning  operation  that 
uses  animal  manures  as  a  fertilizer 
substitute. 

EPA  estimates  that  17,900  to  21,200 
farming  operations  will  incur  $9.6 
million  to  $11.3  million  in  costs 
associated  with  requirements  for  the 
offsite  transfer  of  CAFO  manure  (Tables 
10-3  and  Table  10-4).  This  translates  to 
an  average  cost  of  roughly  $540  per 
recipient.  As  reported  by  USDA,  farm 
production  expenses  in  1997  totaled 
$150.6  billion  nationwide.  Revenue 
from  farm  sales  totaled  $196.9  billion. 
Averaged  across  the  total  number  of 
farms,  average  per-farm  costs  and 
revenues  were  $78,800  and  $113,000  in 
1997,  respectively.  Using  these  data,  the 
ratio  of  incremental  costs  to  offsite 
recipients  as  a  share  of  average 
operating  expenses  and  average  farm 
revenue  is  well  under  one  percent.  Total 
estimated  compliance  costs  ($9.6 
million  to  $11.3  million  annually)  as  a 
share  of  aggregate  form  expenses  and 
sales  is  also  under  one  percent.  This 
analysis  is  provided  in  Section  5  of  the 
Economic  Analysis. 

2.  Processor  Level  Analysis 

As  discussed  in  Section  X.D.2,  EPA 
did  not  conduct  a  detailed  estimate  of 
the  costs  and  impacts  that  would  accrue 
to  individual  co-permittees  due  to  lack 
of  data  and  market  information. 
However,  EPA  believes  that  the 
framework  used  to  estimate  costs  to 
CAFO  provides  a  means  to  evaluate  the 
possible  upper  bound  of  costs  that  could 
accrue  to  potential  co-permittees,  based 
on  the  potential  share  of  (pre-tax)  costs 
that  may  be  passed  on  bom  the  CAFO 
(described  in  Section  X.D.2).  EPA  is 
proposing  that  this  amount 
approximates  the  magnitude  of  the  costs 
that  may  be  incurred  by  processing 
firms  in  those  industries  that  may  be 
affected  by  the  proposed  co-permitting 
requirements. 

Table  10-9  presents  the  results  of 
EPA's  analysis.  This  analysis  focuses  on 
the  potential  magnitude  of  costs  to  co- 
permittees  in  the  pork  and  poultry 
sectors  only  since  these  are  the  sectors 
where  the  proposed  co-permitting 
requirements  could  affect  processing 
facilities.  However,  EPA  did  not 
evaluate  the  potential  magnitude  of 


costs  to  egg  and  turkey  processors 
because  the  compliance  costs  to  CAFOs 
in  these  industries  is  projected  to  be 
easily  absorbed  by  CAFOs  (see  Section 
X.F.I).  The  results  presented  in  Table 
10-9  are  for  the  pork  and  broiler 
industries  only.  EPA  also  did  not 
evaluate  the  potential  costs  to  cattle  and 
dairy  processors  because  EPA  does  not 
expect  that  the  proposed  co-permitting 
requirements  to  affect  meat  packing  and 
processing  facilities  in  these  industries, 
for  reasons  outlined  in  Section  VI. 

The  potential  magnitude  of  costs  to 
co-permittees  is  derived  from  the 
amoimt  of  cost  passthrough  assumed  in 
the  CAFO  level  analysis,  described  in 
Section  X.F.I.  For  this  analysis,  two 
scenarios  of  cost  passthrough  to 
processors  are  evaluated:  partial  cost 
passthrough  (greater  than  zero)  and  also 
100  percent  cost  passthrough.  EPA's 
partial  cost  passthrough  scenario 
assumes  that  46  percent  of  all  hog 
compliance  costs  and  that  35  percent  of 
all  broiler  compliance  costs  are  passed 
on  to  the  food  processing  sectors.  Based 
on  the  results  of  this  analysis,  EPA 
estimates  that  the  range  of  potential 
annual  costs  to  hog  processors  is  $135 
million  (partial  cost  passthrough)  to 
$306  million  (full  cost  passthrough). 
EPA  estimates  that  the  range  of  potential 
annual  costs  to  broiler  processors  as  $34 
million  (partial  cost  passthrough)  to 
$117  million  (full  cost  passthrough). 
These  resiUts  are  shown  in  Table  10-9 
and  are  expressed  in  1999  pre-tax 
dollars. 

To  assess  the  magnitude  of  impacts 
that  could  accrue  to  processors  using 
this  approach,  EPA  compares  the  passed 
through  compliance  costs  to  both 
aggregate  processor  costs  of  production 
and  to  revenues  (a  sales  test).  The 
results  of  this  analysis  are  shown  in 
Table  10-9  and  are  presented  in  terms 
of  the  equivalent  1997  compliance  cost 
as  compared  to  1997  data  from  the 
Department  of  Commerce  on  the 
revenue  and  costs  among  processors  in 
the  hog  and  broiler  industries.  As 
shown,  EPA  estimates  that,  even  under 
full  cost  passthrough,  incremental  cost 
changes  are  less  than  two  percent  and 
passed  through  compliance  costs  as  a 
share  of  revenue  are  estimated  at  less 
than  one  percent.  EPA  solicits  comment 
on  this  approach.  Additional 
information  is  provided  in  the 
Economic  Analysis. 
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Table  10-9.— Impact  of  Passed  Through  Compliance  Costs  Under  Co-proposed  Alternatives 


Sector 

Passed  through 
compliance  cost 

1997 
revenues 

1997 

delivered 

cost 

1997  Passed  through  cost-      Passed  through  cost-to- 
to-revenues                         delivered  cost 

Partial  CPT 

100%  CPT 

Partial  CPT 

100%  CPT 

Partial  CPT 

100%  CPT 

($1999,  million) 

($1997,  mitfion) 

(percent,  comparing  costs  in  $1997) 

H09  Ptoomots 

Two-Tier 

Tfiree-Tier  

135 
141 

294 
306 

38,500 

15,700 

0.3% 
0.4% 

0.7% 
0.8% 

0.8% 
0.9% 

1.8% 
1.9% 

Broiler  Maat  Processors 

Two-Tier 

Three-Tier 

34 
41 

97 
117 

17,700 

9.100 

0.2% 
0.2% 

0.5% 
0.6% 

0.4% 
0.4% 

1.0% 
1.2% 

Source;  USEPA.  1997  processor  revenues  and  costs  are  from  the  Department  of  Commerce.  Option/Scenario  definitions  provided  in  Table 
10-2.  Estimated  compliance  costs  are  pre-tax.  CPT  =  Cost  passthrough.  Partial  CPT  assumes  46%  CPT  for  the  hog  sector  and  35%  CPT  for  the 
broiler  sector. 


3.  Market  Level  Analysis 

As  discussed  in  Section  X.D.3,  EPA's 
market  analysis  evaluates  the  effects  of 
the  proposed  regulations  on  commodity 
prices  and  quantities  at  the  national 
level.  EPA's  market  model  predicts  that 
the  proposed  regulations  will  not  result 
in  significant  industry-level  changes  in 
production  and  prices  for  most  sectors. 
Tables  10-10  and  10-11  show  predicted 
farm  and  retail  price  changes  across  the 
two-tier  (500  AU  threshold)  and  three- 
tier  structures.  For  comparison 
piurposes,  the  average  annual  percentage 
change  in  price  from  1990  to  1998  is 
shown.  Analyses  of  other  technology 
options  and  scenarios  considered  by 
EPA  are  provided  in  the  record. 

EPA  expects  that  predicted  changes  in 
animal  production  may  raise  producer 


prices,  as  the  market  adjusts  to  the 
proposed  regidatory  requirements.  For 
most  sectors,  EPA  estimates  that 
producer  price  changes  will  rise  by  less 
than  one  percent  of  the  pre-regulation 
baseline  price  (Table  10-10).  The 
exception  is  in  the  hog  sector,  where 
estimated  compliance  costs  slightly 
exceed  one  percent  of  the  baseline  price. 
At  the  retail  level,  EPA  expects  that  the 
proposed  regulations  will  not  have  a 
substantial  impact  on  overall 
production  or  consumer  prices  for 
value-added  meat,  eggs,  and  fluid  milk 
and  dairy  products.  EPA  estimates  that 
retail  price  increases  resulting  from  the 
proposed  regulations  will  be  under  one 
percent  of  baseline  prices  in  all  sectors, 
averaging  below  the  rate  of  general  price 
inflation  for  all  foods  (Table  10-11).  In 


terms  of  retail  level  price  changes,  EPA 
estimates  that  poultry  and  red  meat 
prices  will  rise  about  one  cent  per 
pound.  EPA  also  estimates  that  egg 
prices  will  rise  by  about  one  cent  per 
dozen  and  that  milk  prices  will  rise  by 
about  one  cent  per  gallon. 

Appendix  D  of  the  Economic  Analysis 
provides  results  of  sensitivity  analyses, 
conducted  by  EPA,  to  examine  the 
impact  under  differing  model 
assumptions.  EPA  examined  variations 
in  the  price  elasticities  and  prices 
assimied  for  these  industries,  based  on 
information  reported  in  the  agricultural 
literature  and  statistical  compendiums. 
These  sensitivity  analyses  demonstrate 
that  the  results  presented  here  are  stable 
across  a  range  of  possible  modeling 
assumptions. 


Table  10-10.— Estimated  Increases  in  Farm  Prices  Under  the  Co-proposed  Alternatives 


Option/Scenario 


Pre-reg.  Avg  Price 
Avg.  Chg  90-98  ... 

Two-Tier  

Three-Tier  


Beef 

($/cwt) 


$68.65 

4.6% 

0.22 

0.24 


Dairy 
($/cwt) 


$13.90 

8.0% 

0.06 

o.oe 


Hogs 

($/cwt) 


$56.41 

15.2% 

0.61 

0.66 


Broilers 
(cents/lb) 


I        Layers 
I     (cents/doz.) 


38.43 
5.7% 
0.19 
0.23 


72.51 

11.5% 

0.14 

0.15 


Turkeys 
(cents/lb) 


41.66 
4.4% 
0.13 
0.16 


Source:  USEPA,  except  historical  data  that  are  from  USDA.  Option/Scenario  definitions  provided  in  Table  10-2. 

Table  10-11.— Estimated  Increases  in  Retail  Prices  Under  the  Co-proposed  Alternatives 


Option/Scenario 

Beef 

($/ib) 

Dairy 
(Index) 

Hogs 

Broilers 
(cents/lb) 

Layers 
(cents/doz.) 

Turtwys 
(cents/lb) 

Pre-reg.  Avg  Price  

$2.91 
2.3% 
0.00 
0.00 

145.50 
2.4% 
0.61 
0.78 

$2.55 
5.1% 
0.01 
001 

156.86 

.    3.0% 

0.19 

0.23 

110.11 
7.2% 
0.14 
0.15 

109.18 
2.4% 
0.13 
0.16 

Avg.  Chg  90-98  (%)  

Two-Tier 

Three-Tier  

Source:  USEPA,  except  historical  data  that  are  from  USDA.  OptiorVScenario  definitions  provided  in  Table  10-2. 


EPA  does  not  expect  that  the 
proposed  regulations  will  result  in 
significant  changes  in  aggregate 
employment  or  national  economic 


output,  measured  in  terms  of  Gross 
Domestic  Product  (GDP).  EPA  expects, 
however,  that  there  will  be  losses  in 
employment  and  economic  output 


associated  with  decreases  in  animal 
production  due  to  rising  compliance 
costs.  These  losses  are  estimated 
throughout  the  entire  economy,  using 
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available  modeling  approaches,  and  are 
not  attributable  to  the  regulated 
community  only.  This  analysis  also 
does  not  adjust  for  offsetting  increases 
in  other  parts  of  the  economy  and  other 
sector  employment  that  may  be 
stimulated  as  a  result  of  the  proposed 
regulations,  such  as  the  construction 
and  farm  services  sectors. 

Table  10-12  show  these  predicted 
changes.  Employment  losses  are 


measiired  in  full-time  equivalents 
(FTEs)  per  year,  including  both  direct 
and  indirect  employment.  Under  the 
two-tier  structiu^  (500  AU  threshold), 
EPA  estimates  that  the  reduction  in 
aggregate  national  level  of  employment 
is  16,600  FTEs.  Under  the  three-tier 
structure,  EPA  estimates  total  aggregate 
job  losses  at  18,900  FTEs.  This  projected 
change  is  modest  when  compared  to 
total  national  employment,  estimated  at 


about  129.6  million  jobs  in  1997.  EPA's 
estimate  of  the  aggregate  reductions  in 
national  economic  output  is  $1.7  billion 
under  the  two-tier  structure.  Under  the 
three-tier  structure,  EPA  estimates  the 
loss  to  GDP  at  $1.9  billion.  This 
projected  change  is  also  modest  when 
compared  to  total  GDP,  estimated  at 
$8.3  trillion  in  1997.  Additional 
information  is  available  in  the  Economic 
Analysis.  / 


Table  10-12.— Estimated  Decreases  in  Employment  and  Economic  Output 


Option/ Scenario 

Beef 

Dairy 

Hogs 

Poultry 

Total 

Estimated  Decreases  in  Employment  (Numlier  of  1- 1  hs) 

Two-Tier 

Three-Tier 

4,600 
4,900 

3,200 
4,100 

6.400 
6,900 

2,400 
3,000 

16,600 
18.900 

Estimated  Decreases  in  Economic  Output  (SODP) 

Two-Tier 

Three-Tier  

$476 
$510 

$307 
$396 

$681 
$734 

$251 
$306 

$1,715 
$1,946 

Source:  USEPA.  Option/Scenario  definitions  provided  in  Table  10-2.  FTE  =  FuU-time  equivalent. 


G.  Additional  Impacts 

1.  Costs  to  the  NPDES  Permitting 
Authority 

Additional  costs  will  be  incurred  by 
the  NPDES  permitting  authority  to  alter 
existing  state  programs  and  obtain  EPA 
approval  to  develop  new  permits, 
review  new  permit  applications  and 
issue  revised  permits  that  meet  the 
proposed  regulatory  requirements. 
Under  the  proposed  rule,  NPDES 
permitting  authorities  will  incur 
administration  costs  related  to  the 
development,  issuance,  and  tracking  of 
general  or  individual  permits. 

State  and  federal  administrative  costs 
to  issue  a  general  permit  include  costs 
for  permit  development,  public  notice 
and  response  to  comments,  and  public 
hearings.  States  and  EPA  may  also  incur 
costs  each  time  a  facility  operator 
applies  for  coverage  under  a  general 
permit  due  to  the  expenses  associated 
with  a  Notice  of  Intent  (NOI).  These  per- 
facility  administrative  costs  include 
initial  facility  inspections  and  aimual 
record  keeping  expenses  associated  with 
tracking  NOIs.  Administrative  costs  for 
an  individual  permit  include 
application  review  by  a  permit  writer, 
public  notice,  and  response  to 


comments.  An  initial  facility  inspection 
may  also  be  necessary.  EPA  developed 
its  unit  permit  costs  assumed  for  this 
analysis  based  on  information  obtained 
from  a  state  permitting  personnel.  The 
cost  assumptions  used  to  estimate 
develop,  review,  and  approve  permits 
and  inspect  facilities  are  presented  in 
the  Development  Document. 

EPA  assiunes  that,  under  the  two-tier 
structure,  an  estimated  25,590  CAFOs 
would  be  permitted.  This  estimate 
consists  of  24,760  State  permits  (17,340 
General  and  7,420  Individual  permits) 
and  1,030  Federal  permits  (720  General 
and  310  Individual  permits).  Under  the 
three-tier  structure,  an  estimated  31,930 
CAFOs  woidd  be  permitted,  consisting 
of  30,650  State  permits  (21,460  General 
and  9,190  Individual  permits)  and  1,280 
Federal  permits  (900  General  and  380 
Individual  permits).  Information  on  the 
estimated  number  of  permits  required 
under  other  regulatory  alternatives  is 
provided  in  the  Economic  Analysis.  The 
basis  for  these  estimates  is  described  in 
the  Development  Docimient  that 
supports  this  rulemaking. 

As  shown  in  Table  10-13,  under  the 
two-tier  structure,  EPA  estimates  State 
and  Federal  administrative  costs  to 


implement  the  permit  program  to  be 
$6.2  million  per  year:  $5.9  million  for 
states  and  $350,000  for  EPA.  Under  the 
three-tier  structure,  EPA  estimates  State 
and  Federal  administrative  costs  to 
implement  the  permit  program  to  be 
$7.7  million  per  year:  $7.3  million  for 
states  and  $416,000  for  EPA.  EPA 
expects  that  the  bidk  (95  percent)  of 
estimated  administrative  costs  will  be 
incurred  by  the  state  permitting 
authority.  EPA  has  expressed  these  costs 
in  1999  dollars,  annualized  over  the  5- 
year  permit  life  using  a  seven  percent 
discoimt  rate.  The  range  of  costs  across 
each  of  the  regulatory  options  is  $4.2 
million  to  $9.1  million  annually 
(alternatives  Scenario  1  and  Scenario 
4b,  respectively).  See  Table  10-13.  (EPA 
did  not  estimate  permit  authority  costs 
under  alternative  NPDES  Scenarios  5 
and  6,  described  in  Table  10-2.)  This 
analysis  is  available  in  the  record  and  is 
summarized  in  Section  10  of  the 
Economic  Analysis. 

This  analysis  was  conducted  to 
evaluate  the  costs  of  the  proposed  rule 
to  governments,  as  required  under  the 
Unfunded  Mandates  Reform  Act 
(UMRA),  as  discussed  in  Section  XIII.C 
of  this  preamble. 


Table  10-13.— Annual  State  and  Federal  Administrative  Costs,  $1999 


Regulatory  scenario 


Scenario  1 

Sceriario  2 

Scenario  3  ("Three-tier") 
Scenario  4a  (Two-tier")  . 


State 


3,922.990 
7,233.470 
7,279,560 
5,910.750 


Federal 


268,630 
413.060 
415,600 
351,090 


Total 


4.191,620 
7,646,530 
7,695,160 
6,224,040 


. it..dK. 
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Table  10-13.— Annual  State  and  Federal  Administrative  Costs,  $1999— Continued 


Regulatory  scenario 


Scenario  4b 


State 


8,645,520 


Federal 


483,010 


Source:  USEPA.  See  Economic  Analysis.  Other  supporting  documentation  is  in  the  Development  Document. 
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Total 


9,128,530 


2.  Community  Impacts 

As  discussed  in  Section  X.F.3,  EPA 
does  not  expect  that  the  proposed 
regulations  will  result  in  significant       __ 
increases  in  retail  food  prices  or 
reductions  in  national  level 
emplojmaent. 

EPA  also  considered  other  commimity 
level  impacts  associated  with  this 
rulemaking.  In  particular,  EPA 
considered  whether  the  proposed  rule 
could  have  community  level  and/or 
regional  impacts  if  it  substantially 
altered  the  competitive  position  of 
livestock  and  poultry  production  across 
the  nation,  or  led  to  grovtrth  or 
reductions  in  farm  production  (in-  or 
out-migration)  in  different  regions  and 
communities.  Ongoing  structural  and 
technological  change  in  these  industries 
has  influenced  where  farmers  operate 
and  has  contributed  to  locational  shifts 
between  the  more  traditional  production 
regions  and  the  more  emergent, 
nontraditional  regions.  Production  is 
growing  rapidly  in  these  regions  due  to 
competitive  pressures  from  more 
specialized  producers  who  face  lower 
per-imit  costs  of  production.  This  is 
especially  true  in  hog  and  dairy  % 
production. 

To  evaluate  the  potential  for 
differential  impacts  among  farm 
production  regions,  EPA  examined 
employment  impacts  by  region.  EPA 
concluded  from  this  analysis  that  more 
traditional  agricvdtiiral  regions  would 
not  be  disproportionately  affected  by  the 
proposed  regulations.  This  analysis  is 
provided  in  the  Economic  Analysis. 

EPA  does  not  expect  that  today's 
proposed  requirements  will  have  a 
significant  impact  on  where  animals  are 
raised.  On  one  hand,  on-site 
improvements  in  waste  management 
and  disposal,  as  required  by  the 
proposed  regulations,  could  accelerate 
recent  shifts  in  production  to  more 
nontraditional  regions  as  higher  cost 
producers  in  some  regions  exit  the 
market  to  avoid  relatively  higher 
retrofitting  associated  with  bringing 
existing  facilities  into  compliance.  On 
the  other  hand,  the  proposed  regulations 
may  favor  more  traditional  production 
systems  where  operators  grow  both 
livestock  and  crops,  since  these 
operations  tend  to  have  available 
cropland  for  land  application  of  manure 
nufrients.  These  types  of  operations 


tend  to  be  more  diverse  and  not  as 
specialized  and,  generally,  tend  to  be 
smaller  in  size.  Long-standing  farm 
services  and  input  supply  industries  in 
these  areas  could  likewise  benefit  bom 
the  proposed  rule,  given  the  need  to 
support  on-site  improvements  in 
manure  management  and  disposal. 
Local  and  regional  governments,  as  well 
as  other  non-agricultural  enterprises, 
would  also  benefit. 

3.  Foreign  Trade  Impacts 

Foreign  trade  impacts  are  difficult  to 
predict,  since  agricultural  exports  are 
determined  by  economic  conditions  in 
foreign  markets  and  changes  in  the 
international  exchange  rate  for  the  U.S. 
dollar.  However,  EPA  predicts  that 
foreign  trade  impacts  as  a  result  of  the 
proposed  regulations  will  be  minor 
given  the  relatively  small  projected 
changes  in  overall  supply  and  demand 
for  these  products  and  the  slight 
increase  in  market  prices,  as  described 
in  Section  X.F.3. 

Despite  its  position  as  one  of  the 
largest  agricidtural  producers  in  the 
world,  historically  die  U.S.  has  not  been 
a  major  player  in  world  markets  for  red 
meat  (beef  and  pork)  or  dairy  products. 
In  fact,  until  recently,  the  U.S.  was  a  net 
importer  of  these  products.  The 
presence  of  a  large  domestic  market  for 
value-added  meat  and  dairy  products 
has  limited  U.S.  reliance  on  developing 
export  markets  for  its  products.  As  the 
U.S.  has  taken  steps  to  expand  export 
markets  for  red  meat  and  dairy 
products,  one  major  obstacle  has  been 
that  it  remains  a  relatively  high  cost 
producer  of  these  products  compared  to 
other  net  exporters,  such  as  New 
Zealand,  Australia,  and  Latin  America, 
as  well  as  other  more  established  and 
government-subsidized  exporting 
countries,  including  the  European 
Union  and  Canada.  Increasingly, 
however,  continued  efficiency  gains  and 
low-cost  feed  is  making  the  U.S.  more 
competitive  in  world  markets  for  these 
products,  particularly  for  red  meat. 
While  today's  proposed  regulations  may 
raise  production  costs  and  potentially 
reduce  production  quantities  that  would 
otherwise  be  available  for  export,  EPA 
believes  that  any  quantity  and  price 
changes  resulting  from  the  proposed 
requirements  will  not  significantly  alter 
the  competitiveness  of  U.S.  export 
markets  for  red  meat  or  dairy  foods. 


In  contrast.  U.S.  poultry  products 
accoimt  for  a  controlling  share  of  world 
trade  and  exports  account  for  a  sizable 
and  growing  share  of  annual  U.S. 
production.  Given  the  established 
presence  of  the  U.S.  in  world  poultry 
markets  and  the  relative  strength  in 
export  demand  for  these  products,  EPA 
does  not  expect  that  the  predicted 
quantity  and  price  changes  resulting 
from  today's  proposed  regulations  will 
have  a  significant  impact  on  the 
competitiveness  of  U.S.  poultry  exports. 

As  part  of  its  market  analysis,  EPA 
evaluated  the  potential  for  changes  in 
traded  voliunes,  such  as  increases  in 
imports  and  decreases  in  exports,  and 
concluded  that  volume  trade  will  not  be 
significantly  impacts  by  today's 
proposed  regulations.  EPA  estimates 
that  imports  (exports)  will  increase 
(decrease)  by  less  than  1  percent 
compared  to  baseline  (pre-regulation) 
levels  in  each  of  the  commodity  sectors. 
By  sector,  the  potential  change  in 
imports  compared  to  baseline  trade 
levels  ranges  from  a  0.02  percent 
increase  in  broiler  imports  to  a  0.34 
percent  increase  in  dairy  product 
imports.  The  predicted  drop  in  U.S. 
exports  ranges  from  a  0.01  percent 
reduction  in  turkey  exports  to  a  0.25 
percent  reduction  in  hog  exports. 

H.  Cost-Effectiveness  Analysis 

As  part  of  the  process  of  developing 
effluent  limitations  guidelines  and 
standards,  EPA  typically  conducts  a 
cost-effectiveness  analysis  to  compare 
the  efficiencies  of  regulatory  options  for 
removing  pollutants  and  to  compare  the 
proposed  BAT  option  to  other 
regulatory  dtematives  that  were 
considered  by  EPA.  For  the  purpose  of 
this  regidatory  analysis,  EPA  defines 
cost-effectiveness  as  the  incremental 
annualized  cost  of  a  technology  option 
per  incremental  pound  of  pollutant 
removed  annually  by  that  option.  The 
analyses  presented  in  this  section 
include  a  standard  cost-effectiveness 
(C-E)  analysis  for  toxic  pollutants,  but 
also  expand  upon  EPA's  more 
traditional  approach  to  include  an 
analysis  of  the  cost-effectiveness  of 
removing  nutrients  and  sediments.  This 
expanded  approach  is  more  appropriate 
for  evaluating  the  broad  range  of 
pollutants  in  animal  manure  and 
wastewater. 
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The  American  Society  of  Agricultural . 
Engineers  (ASAE)  reports  that  the 
constituents  present  in  livestock  and 
poultry  manure  include:  boron, 
cadmium,  calciiun,  chlorine,  copper, 
iron,  lead,  magnesium,  manganese, 
molybdenum,  nickel,  potassium, 
sodium,  sulfur,  zinc,  nitrogen  and 
phosphorus  species,  total  suspended 
solids,  and  pathogens.  Of  these 
pollutants,  EPA's  standard  C-E  analysis 
is  suitable  to  analyze  only  the  removal 
of  metals  and  metadlic  compounds. 
EPA's  standard  C-E  analysis  does  not 
adequately  address  removals  of 
nutrients,  total  suspended  solids,  and 
pathogens.  To  account  for  the  estimated 
removals  of  nutrients  and  sediments 
under  the  proposed  regulations  in  the 
analysis,  the  Agency  has  developed  an 
alternative  approach  to  evaluate  the 
pollutant  removal  effectiveness  relative 
to  cost.  At  this  time,  EPA  has  not 
developed  an  approach  that  would 
allow  a  similar  assessment  of  pathogen 
removals.  Section  10  of  the  Economic 
Analysis  describes  the  methodology, 
data,  and  results  of  this  analysis.  (EPA 
did  not  estimate  cost-effectiveness  for 
the  alternative  NPDES  Scenarios  5  and 
6,  described  in  Table  10-2.) 

For  this  analysis,  EPA  has  estimated 
the  expected  reduction  of  select 
pollutants  for  each  of  the  regulatory 
options  considered.  These  estimates 
measure  the  amount  of  nutrients, 
sediments,  metals  and  metallic 
compounds  that  originate  from  animal 
production  areas  that  would  be  removed 
imder  a  post-regiUation  scenario  (as 
compared  to  a  baseline  scenario)  and 
not  reach  U.S.  waters.  Additional 
information  on  EPA's  estimated 
loadings  and  removals  under  post- 
compliance  conditions  is  provided  in 
the  Development  Document  and  the 
Benefits  Analysis  that  support  today's 
rulemaking. 

.  1.  Cost-Effectiveness:  Priority  Pollutants 

For  this  rulemaking,  EPA  identified  a 
subset  of  metallic  compounds  for  use  in 
the  C-E 

For  this  rulemaking,  EPA  identified  a 
subset  of  metallic  compounds  for  use  in 
the  C-E  analysis:  zinc,  copper  cadmium, 
nickel,  arsenic,  and  lead.  These  six 
compounds  are  a  subset  of  all  the  toxic 
compounds  reported  to  be  present  in 
farm  animal  manure  (varies  by  animal 
species).  Therefore,  if  loading 
reductions  of  all  priority  pollutants  in 
manure  were  evaluated,  the  proposed 
regulations  would  likely  be  even  more 
cost-effective  (i.e.,  lower  cost  per 
pound-equivalent  removal). 

EPA  calculates  cost-effectiveness  as 
the  incremental  annual  cost  of  a 


pollution  control  option  per  incremental 
pollutant  removal.  In  C-E  analyses,  EPA 
measures  pollutant  removals  in  toxicity 
normalized  units  called  "pounds- 
equivalent,"  where  the  pounds- 
equivalent  removed  for  a  particular 
pollutant  is  determined  by  multiplying 
the  number  of  pounds  of  a  pollutant 
removed  by  each  option  by  a  toxicity 
weighting  factor.  The  toxic  weighting 
factors  account  for  the  differences  in 
toxicity  among  pollutants  and  are 
derived  using  ambient  water  quality 
criteria.  The  cost-effectiveness  value, 
therefore,  represents  the  unit  cost  of 
removing  an  additional  pound- 
equivalent  of  pollutants.  EPA  calculates 
the  cost-effectiveness  of  a  regulatory 
option  as  the  ratio  of  pre-tax  annualized 
costs  of  an  option  to  the  annual  pounds- 
equivalent  removed  by  that  option, 
expressed  as  the  average  or  incremental 
cost-effectiveness  for  that  option.  EPA 
typically  presents  C-E  results  in  1981 
dollars  for  comparison  purposes  with 
other  regulations.  EPA  uses  these 
estimated  compliance  costs  to  calculate 
the  cost-effectiveness  of  the  proposed 
regulations,  which  include  total 
estimated  costs  to  CAFOs  and  offsite 
recipients  of  CAFO  manure  (Section 
X.E)  and  costs  to  the  permitting 
authority  (Section  X.G.I).  Additional 
detail  on  this  approach  is  provided  in 
Appendix  E  of  the  Economic  Analysis. 

Cost-effectiveness  results  for  select 
regulatory  alternatives  are  presented  in 
Table  10-14.  Residts  shown  in  Table 
10-14  include  the  BAT  Option  (Option 
3  for  beef  and  dairy  subcategories  and 
Option  5  for  the  swine  and  poultry 
subcategories)  and  Option  3+5  (both 
Option  3  and  5  for  all  subcategories). 
Options  are  shown  for  four  CAFO 
coverage  scenarios,  including  CAFOs 
with  more  than  1,000  AU  and  CAFOs 
with  more  than  500  AU  (two-tier 
structure),  and  operations  with  more 
than  300  AU,  both  under  Scenario  4b 
and  as  defined  under  Scenario  3  (three- 
tier  structure).  The  differences  in  CAFO 
coverage  provide  an  upper  and  lower 
bound  of  the  analysis  to  roughly  depict 
the  alternative  NPDES  scenarios.  Both 
incremental  and  average  C-E  values  are 
shown. 

facremental  cost-effectiveness  is  the 
appropriate  measure  for  comparing  one 
regulatory  alternative  to  another  for  the 
same  subcategory.  In  general,  the  lower 
the  incremental  C-E  value,  the  more 
cost-efficient  the  regiUatory  option  is  in 
removing  pollutants,  taking  into  account 
their  toxicity.  For  this  rulemaking.  EPA 
compares  the  cost-effectiveness  across 
alternative  NPDES  Scenarios  to  assess 
the  Agency's  decision  to  define  as 
CAFO  operations  with  more  than  500 


AU  (two-tier  structure)  and, 
alternatively,  some  operations  with 
more  than  300  AU  (two-tier  structure). 

As  shown  in  Table  10-14,  the  BAT 
Option  is  the  most  cost-efficient  under 
each  of  the  co-proposed  alternatives. 
Under  both  the  two-tier  (500  AU)  and 
three-tier  structures,  EPA  estimates  an 
incremental  cost-effectiveness  value  of 
about  $30  per  pounds-equivalent  (Ibs.- 
eq.)  removed.  This  compares  to  the 
^temative  Scenario  4b  that  have  a 
higher  estimated  incremental  cost- 
effectiveness  ($76/lbs.-eq.,  if  all  CAFOs 
with  more  than  1,000  AU  are  regulated). 
(Since  the  change  in  removals  between 
Scenario  3  and  Scenario  4b  is  zero,  the 
incremental  C-E  value  is  "undefined.") 
The  BAT  Option  is  also  more  efficient 
than  requiring  Option  3+5  for  all 
subcategories,  which  has  higher  costs 
but  results  in  no  additional  pollutant 
removals  compared  to  the  BAT  Option. 
This  is  because  the  ELG  options  differ 
mostly  in  terms  of  their  monitoring  and 
sampling  requirements  but  establish  no 
additional  pollutant  controls.  (Since  the 
change  in  removals  between  the  BAT 
Option  and  Option  3+5  is  zero,  the 
incremental  C-E  value  is  undefined.) 

The  average  cost-effectiveness  reflects 
the  "increment"  between  no  regulation 
and  regulatory  options  shown.  For  the 
BAT  Option,  EPA  estimates  an  average 
value  at  $55  per  Ibs.-eq.  to  $58  per  Ibs.- 
eq.,  depending  on  the  proposed  tier 
structiu-e  (Table  10-14).  These  estimated 
average  values  are  low  compared  to  the 
alternative  NPDES  scenarios  since  the 
average  cost-effectiveness  value  is 
higher  ($76/lbs.-eq.,  if  all  CAFOs  with 
more  than  1,000  AU  are  regulated;  $62/ 
Ibs.-eq.  for  all  CAFOs  with  more  than 
300  AU).  This  average  cost  is  also  low 
compared  to  previous  ELG  rulemakings, 
where  estimated  costs  have,  in  some 
cases,  exceeded  $100/lbs.-eq.  removed. 
This  information  is  provided  in  the 
Economic  Analysis.  In  addition,  as 
shown  in  Table  10-14,  average  cost- 
effectiveness  is  nearly  twice  as  high 
under  the  more  stringent  Option  3+5  for 
all  subcategories  (estimated  at  more 
than  $100  per  Ibs.-eq.  removed).  Costs, 
but  also  removals,  are  lower  imder  the 
less  stringent  Option  1  (also  referred  to 
as  the  "nitrogen-based"  option) 
compared  to  other  technology  options. 
As  described  in  Section  VTII,  EPA 
determined  that  this  option  would  not 
represent  the  best  available  technology 
and  so  chose  not  to  propose  it.  This 
analysis,  along  with  additional  results 
for  each  subcategory  and  other 
regulatory  alternatives,  is  provided  in 
Appendix  E  on  the  Economic  Analysis. 
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Table  10-14.— Cost-Effectiveness  Results  by  Select  Option/Scenario  ($1981) 

Option 

Total  annual 

Average  cost- 
effectiveness 

Pound-equiva- 
lents removed  ^ 

Total  cost2 

Incremental  cost- 
effectiveness 

(million  pounds) 

(S  millions) 

($/lbs.-eq.) 

"BAT  Option"  ELG  OpUon  3  (Beef/Dairy)  and  5  (Swin«/Poultry) 

>1000  AU  

5.3 
8.4 
9.4 
9.4 

402 
491 
518 
579 

76 
58 
55 
62 

76 
29 
28 

ND 

>500  AU  'Two-tier"  

Scenario  3  "Three-tier" 

>300AU 

PI  ti  nnfinn  ' 

ct>u  sjfnnm  vrra  (mi  0wuvaivguTis»| 

>1000  AU 

5.3 
8.4 
9.4 
9.4 

1,047 
1,212 
1.251 
1,353 

197 
144 
133 
144 

197 
53 
40 

ND 

'>500  AU  'Two-tier  

Scenario  3  "Three-tier" 

>300  AU 

Source:  USEPA.  See  Economic  Analysis.  Option/Scenario  definitions  provided  in  Table  10-2  ND=Not  Determined. 
'  Pound-equivalent  removals  are  calculated  from  removals  estimated  by  EPA  s  loadings  analysis,  described  in  the  Benefits  Analysis  and  the 
Development  Document,  adjusting  for  each  pollutants  toxic  weighting  factor  (as  described  in  the  Economic  Analysis) 
1  Costs  are  pre-tax  and  indexed  to  1981  dollars  using  the  Constotction  Cost  Index. 


2.  Cost-Effectiveness:  Nutrients  and 
Sediments 

In  addition  to  conducting  a  standard 
C-E  analysis  for  select  toxic  pollutants 
(Section  X.H.I),  EPA  also  evaluated  the 
cost-effectiveness  of  removing  select 
non-conventional  and  conventional 
pollutants,  including  nitrogen, 
phosphorus,  and  sediments.  For  this 
analysis,  sediments  are  used  as  a  proxy 
for  total  suspended  solids  (fSS).  This 
analysis  does  not  follow  the 
methodological  approach  of  a  standard 
C-E  analysis.  Instead,  this  analysis 
compares  the  estimated  compliance  cost 
per  pound  of  pollutant  removed  to  a 
recognized  benchmark,  such  as  EPA's 
benchmark  for  conventional  pollutants 
or  other  criteria  for  existing  treatment, 
as  reported  in  available  cost- 
effectiveness  studies. 

The  research  in  this  area  has  mostly 
been  conducted  at  municipal  facilities, 
including  publicly  owned  treatment 
works  (POTWs)  and  wastewater 
treatment  plants  (WWTPs).  Additional 
information  is  available  based  on  the 
effectiveness  of  various  nonpoint  source 
controls  and  BMPs  (Best  Management 
Practices)  and  other  pollutant  control 
technologies  that  are  commonly  used  to 
control  runoff  from  agricultiual  lands.  A 
summary  of  this  literature  is  provided  in 
the  Economic  Analysis.  Benchmark 
estimates  are  used  to  evaluate  the 
efficiency  of  regulatory  options  in 
removing  a  range  of  pollutants  and  to 
compare  the  results  for  each  of  the  co- 
proposed  tier  structiu"es  to  other 
regulatory  alternatives.  This  approach 
also  allows  for  an  assessment  of  the 
types  of  management  practices  that  will 


using : 

be  implemented  to  comply  with  the 
proposed  regulations. 

Cost-effectiveness  results  for  select 
regulatory  alternatives  are  presented  in 
Table  10-15.  Results  shown  in  Table 
10-15  include  the  BAT  Option  (Option 
3  for  beef  and  dairy  subcategories  and 
Option  5  for  the  swine  and  poultry 
subcategories)  and  Option  3+5  (both 
Option  3  and  5  for  all  subcategories). 
Options  are  shown  for  four  CAFO 
coverage  scenarios,  including  CAFOs 
with  more  than  1,000  AU  and  CAFOs 
with  more  than  500  AU  (two-tier 
structure),  and  operations  with  more 
than  300  AU,  both  under  Scenario  4b 
and  as  defined  under  Scenario  3  (three- 
tier  structure).  The  differences  in  CAFO 
coverage  provide  an  upper  and  lower 
bound  of  the  analysis  to  roughly  depict 
the  alternative  NPDES  scenarios. 

The  values  in  Table  10-15  are  average 
cost-effectiveness  values  that  reflect  the 
increment  between  no  regulation  and 
the  considered  regulatory  options.  All 
costs  are  expressed  in  pre-tax  1999 
dollars.  Estimated  compliance  costs 
used  to  calculate  the  cost-effectiveness 
of  the  proposed  regulations  include  total 
estimated  costs  to  CAFOs  and  offsite 
recipients  of  CAFO  manure  (Section 
X.E)  and  costs  to  the  permitting 
authority  (Section  X.G.I). 

Under  the  co-proposed  tier  structures, 
EPA  estimates  an  average  cost- 
effectiveness  of  nutrient  removal  at 
$4.60  per  pound  (two-tier)  to  $4.30  per 
pound  (three-tier)  of  nitrogen  removed. 
For  phosphorus  removal,  removal  costs 
are  estimated  at  $2.10  to  $2.20  per 
pound  of  phosphorus  removed  (Table 
10-15).  For  nitrogen,  EPA  uses  a  cost- 
effectiveness  benchmark  established  by 


EPA's  Chesapeake  Bay  Program  to 
assess  the  costs  to  WWTPs  to  implement 
BNR  (biological  nutrient  removal) 
retrofits.  EPA's  average  benchmark 
estimate  is  about  $4  per  pound  of 
nitrogen  removed  at  WWTPs  in  four 
states  (MD,  VA,  PA,  and  NY),  based  on 
a  range  of  costs  of  $0.80  to  $5.90  per 
pound  of  nitrogen  removed.  Using  this 
benchmark,  EPA's  estimated  cost- 
effectiveness  to  remove  nitrogen  under 
the  proposed  regulations  exceed  EPA's 
average  benchmark  value,  but  falls 
within  the  estimated  range  of  removal 
costs.  However,  EPA's  estimated  cost- 
effectiveness  to  remove  phosphorus  is 
lower  than  benchmark  used  for 
phosphorus  of  roughly  $10  per  pound, 
reported  in  the  agricultural  research  as 
the  costs  to  remove  phosphorus  using 
various  nonpoint  source  controls  and 
management  practices.  Available  data 
on  phosphorus  removal  costs  for 
industrial  point  source  dischargers  are 
much  higher  (exceed  $100  per  pound  of 
phosphorus  removed).  Based  on  these 
results,  EPA  concludes  that  these  values 
are  cost-effective. 

Costs  and  removals  are  nearly  twice 
as  high  under  the  more  stringent  Option 
3+5  for  all  subcategories  (Table  10-15). 
Costs  and  removals  are  lower  under  the 
less  stringent  Option  1 ,  but  EPA  chose 
not  to  propose  Option  1  because  it  does 
not  represent  the  best  available 
technology  (also  described  in  Section 
VIII  of  the  preamble). 

EPA  estimates  that  the  co^proposed 
thresholds  (two-tier  and  three-tier 
structures)  are  more  cost-effective 
compared  to  alternative  AU  thresholds, 
given  slightly  lower  average  cost- 
effectiveness  values  (Table  10-15).  EPA 
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estimates  that  the  average  cost- 
effectiveness  to  remove  nitrogen  is  $5.10 
per  pound  of  nitrogen  removed  at  a 
threshold  that  would  regiilate  as  CAFOs 
all  operations  with  more  than  1,000  AU; 
the  average  cost-effectiveness  is  $4.80 
per  pound  of  nitrogen  removed  at  the 
alternative  300  AU  threshold  (Table  10- 
15).  EPA  estimates  that  the  average  cost- 
effectiveness  to  remove  phosphorus  is 
$2.50  per  poimd  and  $2.30  per  pound 
of  phosphorus  removed  at  the  1,000  AU 
and  300  AU  threshold.  EPA  also 
estimates  that  the  co-proposed  tier 
structures  are  also  the  most  cost- 


efficient,  compared  to  other  alternatives 
considered  by  EPA.  These  results,  based 
on  incremental  cost-effectiveness 
values,  are  provided  in  the  Economic 
Analysis. 

Table  10-15  also  shows  that  the  cost 
to  remove  sediments  under  the  BAT 
Option/Scenario  is  estimated  at  $0,003 
per  pound  of  sediment  removal  (1999 
dollars).  This  estimated  per-pound 
removal  cost  is  low  compared  to  EPA's 
POTW  benchmark  for  conventional 
pollutants.  This  bencihmark  measures 
the  potential  costs  per  poimd  of  TSS 
and  BOD  (biological  nutrient  demand) 


removed  for  an  "average"  POTW  (see  51 
FR  24982).  Indexed  to  1999  dollars. 
EPA's  benchmark  costs  are  about  $0.70 
per  pound  of  TSS  and  BOD  removed. 
The  average  cost-effectiveness  of 
sediment  removal  under  the  BAT 
Option/Scenario  is  lower  than  under  the 
alternative  options.  Option  1  results 
across  the  range  of  NPDES  Scenarios  are 
estimated  at  about  $0.05  per-poimd 
removal  of  sediments.  This  analysis, 
along  with  additional  results  for  each 
subcategory  and  other  regulatory 
alternatives,  is  provided  in  Appendix  E 
on  the  Economic  Analysis. 


Table  10-5.— Cost-Effectiveness  Results  by  Select  Option/Scenario  ($1999) 


Option/Scenario 


Total  cost^ 


($(n  1999) 


Sedknenis 


Nitrogen 


Ptwsphonis      Sediments 


(miilion  pounds  of  removals) 


Nitrogen 


Phosphorus 


(average  $  per  pound  removed 


'BAT  Option"  ELG  Option  3  (BeafffMry)  and  5  (Swini/Pouitry) 


>1000AU  

>50G  AU  'Two-tier"  .. 
>300  AU  Three-tier 
>300  AU  


$688 

840 
887 
991 


209050 
299708 
335456 
335456 


136 
182 
206 
206 


280 
377 
425 
425 


$0,003 
0.003 
0.003 
0.003 


$5.1 
4.6 
4.3 
4.8 


$2.5 
2.2 
2.1 
2.3 


ELQ  Option  3+S  (AH  sutKetegori— 


>1000  AU  

1,791 
2.074 
2,141 
2.316 

209050 
299708 
335456 
335456 

136 
182 
206 
206 

280 
377 
425 
425 

0.009 
0.007 
0.006 
0.007 

13.2 
11.4 
10.4 
11.2 

6.4 

>500  AU  Two-aer"  _ 

>300  AU  'Three-tier" 

5.5 
50 

>300  AU  

5.5 

Source:  USEPA.  See  Ecorxxnic  Analysis.  Option/Scenano  definitions  provided  in  JaUe  10-2.  ND=Not  Detemiined. 
^  Costs  are  pre-tax. 


/.  Cost-Benefit  Analysis 

EPA  estimated  and  compared  the 
costs  and  benefits  attributed  to  the 
proposed  regulations.  The  cost  and 
benefit  categories  that  the  Agency  was 
able  to  quantify  and  monetize  for  the 
proposed  regulations  are  shown  in 
Table  10-16. 

Total  social  costs  of  the  proposed 
regulations  range  from  $847  million  to 
$949  million  annually,  depending  on 
the  co-proposed  approach  (Table  10- 
16).  These  costs  include  compliance 
costs  to  industry,  costs  to  recipients  of 
CAFO  manure,  and  administrative  costs 
to  States  and  Federal  governments. 

Under  the  two-tier  structure,  EPA 
projects  that  total  compliance  cost  to 
industry  is  $831  million  per  year  (pre- 
tax)/$572  million  (post-tax).  By 
comparison,  imder  the  three-tier 
structiuB,  EPA  estimates  that  the  cost  to 
industry  is  $930  million  per  year  (pre- 
tax)/$658  million  (post-tax).  Costs  to 
industry  include  annualized  capital 
costs,  operating  and  maintenance  costs. 


start-up  and  recurring  costs,  and  also 
recordkeeping  costs.  Estimated  costs 
cover  fouir  broad  categories:  nutrient 
management  planning,  facility 
upgrades,  land  application,  and 
technologies  for  balancing  on-farm 
nutrients.  In  addition,  imder  the  two- 
tier  structure,  EPA  estimates  that  the 
cost  to  off-site  recipients  of  CAFO 
manure  is  $10  million  per  year.  The 
administrative  cost  to  State  and  Federal 
governments  to  implement  the  permit 
program  is  $6  million  per  year.  Under 
the  three-tier  structure,  the  annual  cost 
to  off-site  recipients  of  manure  is  $11 
million  and  State  and  Federal    . 
administrative  costs  are  $8  million  per 
year. 

EPA  estimates  that  the  monetized 
benefits  of  the  proposed  regulations 
range  from  $146  million  to  $182  million 
annually,  depending  on  the  co-proposed 
approadi  (Table  10-16).  Aimual 
benefits  are  estimated  to  range  from 
$146  million  to  $165  million  under  the 
two-tier  structure;  under  the  three-tier 


structure,  estimated  benefits  range  frt>m 
$163  million  to  $182  million  annuaUy. 
EPA  was  only  able  to  monetize  [i.e., 
place  a  dollar  value  on)  a  small  subset 
of  the  range  of  potential  benefits  that 
may  accrue  under  the  proposed 
regulations.  Data  and  methodological 
limitations  restricted  the  number  of 
benefits  categories  that  EPA  was  able  to 
reasonably  quantify  and  monetize.  The 
proposed  regulations  benefits  are 
primarily  in  the  areas  of  reduced  health 
risks  and  improved  water  quality,  as 
shown  in  Table  10-16.  In  addition  to 
these  monetized  benefits,  EPA  expects 
that  additional  benefits  will  accrue 
imder  the  regulations,  including 
reduced  drinking  water  treatment  costs, 
reduced  odor  and  air  emissions, 
improved  water  quality  in  estuaries,  and 
avoided  loss  in  property  value  near 
CAFOs,  among  other  benefits.  These 
benefits  are  described  in  more  detail  in 
the  Benefits  Analysis  and  other 
supporting  documentation  provided  in 
the  record. 


\ 
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Table  10-16.— Total  Annual  Social  Costs  and  Monetized  Benefits,  $1999 

[In  millions  of  dollars] 


Total  social  costs 


Two-Tier" 
structure 
(500  AU 

threshold) 


Three-Tier 

structure 

(Scenaho  3) 


Industry  Compliance  Costs  (pre-tax) 

NPDES  Permitting  Costs 

Offslte  Recipients  of  CAFO  Manure 

Total  Social  Costs 

Monetizad  Benefits 

Improved  surface  water  quality  

Reduced  shellfish  bed  closures 

Reduced  fish  kills „ 

Improved  water  quality  in  private  wells 

Total  Monetized  Benefits 


930.4 

7.7 

11.3 

949.4 


108.5 

0.2-2.4 

0.2-0.4 

36.6-53.9 


145.5-165.1 


127.1 

0.2-2.7 

0.2-0.4 

35.4-52.1 


163.0-182.3 


/.  Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  the  Agency  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  to  assess  the  impacts  on  small 
livestock  and  poultry  feeding 
operations.  EPA's  IRFA  and  other 
supplemental  economic  analyses,  as 
required  under  Section  607  of  the  RFA, 
are  provided  in  Section  9  of  the 
Economic  Analysis.  This  section 
summarizes  the  estimated  niunber  of 
small  entities  to  which  the  rule  will 
apply  and  quantitatively  describes  the 
effects  of  the  proposed  regulations. 
Other  information  on  EPA's  approach 
for  estimating  the  number  of  small 
businesses  in  these  sectors  is  provided 
in  the  Final  Report  of  the  Small 
Business  Advocacy  Review  Panel  on 
EPA's  Planned  Proposed  Rule  on 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Effluent  Limitations  Guideline  (ELG) 
Regulations  for  Concentrated  Animal 
Feeding  Operations  (referred  to  as  the  . 
"Panel  Report").  The  Panel  Report  is 
available  in  the  rulemaking  record,  as 
well  as  online  at  http://www.epa.gov/ 
sbrefa.  A  summary  of  the  Small 
Business  Advocacy  Review  (SBAR) 
Panel  proceedings  and 
recommendations  is  provided  in  Section 
XII.G  of  this  preamble.  Section  Xm.B  of 
this  preamble  summarizes  other 
requirements  to  comply  with  the  RFA. 

1.  Definition  of  Small  Business 

The  Small  Business  Administration 
(SBA)  defines  a  "small  business"  in  the 
livestock  and  poultry  sectors  in  terms  of 
average  annual  receipts  (or  gross 
revenue).  SBA  size  standards  for  these 
industries  define  a  "small  business"  as 


one  with  average  annual  revenues  over 
a  3-year  period  of  less  than  $0.5  million 
annually  for  dairy,  hog,  broiler,  and 
tiukey  operations;  $1.5  million  for  beef 
feedlots;  and  $9.0  million  for  egg 
operations.  In  today's  rule,  EPA  is 
proposing  to  define  a  "small"  egg  laying 
operation  for  purposes  of  its  regiilatory 
flexibility  assessments  as  an  operation 
that  generates  less  than  $1.5  million  in 
annual  revenue.  Because  this  definition 
of  small  business  is  not  the  definition 
established  under  the  Regulatory 
Flexibility  Act  (RFA),  EPA  is 
specifically  seeking  comment  on  the  use 
of  this  alternative  definition  as  part  of 
today's  notice  of  the  proposed 
rulemaking  (see  Section  XIII. B  and 
Section  XTV).  EPA  also  has  consulted 
with  the  SBAChief  Counsel  for 
Advocacy  on  the  use  of  this  alternative 
definition.  EPA  believes  this  definition 
better  reflects  the  agricultiu^ 
community's  sense  of  what  constitutes  a 
small  business  and  more  closely  aligns 
with  the  small  business  definitions 
codified  by  SBA  for  other  animal 
operations.  A  summary  of  EPA's 
rationale  and  supporting  analyses 
pertaining  to  this  alternative  definition 
is  provided  in  the  record  and  in  the 
Economic  Analysis. 

2.  Niunber  of  Small  Businesses  Affected 
under  the  Proposed  Regulations 

Table  10-17  shows  EPA's  estimates  of 
the  niunber  of  small  businesses  in  the 
livestock  and  poultry  sectors  and  the 
number  of  small  businesses  that  are 
expected  to  be  affected  by  the  proposed 
regulations.  The  approach  used  to 
derive  these  estimates  is  described  in 
more  detail  in  Section  9  of  the 
Economic  Analysis  and  also  in  Sections 
4  and  5  of  the  Panel  Report.  EPA 
presented  this  and  other  alternative 
approaches  during  the  SBAR  Panel 


proceedings,  as  discussed  in  Section 
XII.G. 2.a  of  this  document.  EPA  is 
requesting  public  comment  on  this 
approach. 

EPA  uses  three  steps  to  determine  the 
number  of  small  businesses  that  may  be 
affected  by  the  proposed  regulations. 
First,  EPA  identifies  small  businesses  in 
these  sectors  by  equating  SBA's  annual 
revenue  definition  with  the  number  of 
animals  at  an  operation.  Second,  EPA 
estimates  the  total  number  of  small 
businesses  in  these  sectors  using  farm 
size  distribution  data  from  USDA. 
Third,  based  on  the  regulatory 
thresholds  being  proposed,  EPA 
estimates  the  number  of  small 
businesses  that  would  be  subject  to  the 
proposed  requirements.  These  steps  are 
summarized  below. 

In  the  absence  of  farm  or  firm  level 
revenue  data,  EPA  identifies  small 
businesses  in  these  sectors  by  equating 
SBA's  annual  revenue  definitions  of 
"small  business"  to  the  number  of 
animals  at  these  operations  (step  1). 
This  step  produces  a  threshold  based  on 
the  niunber  of  animals  that  EPA  uses  to 
define  small  livestock  and  poultry 
operations  and  reflects  the  average  form 
inventory  (number  of  animals)  that 
would  be  expected  at  an  operation  with 
annual  revenues  that  define  a  small 
business.  This  initial  conversion  is 
necessary  because  USDA  collects  data 
by  farm  size,  not  by  business  revenue. 
With  the  exception  of  egg  laying 
operations,  EPA  uses  SBA's  small 
business  definition  to  equate  the 
revenue  threshold  with  the  number  of 
animals  raised  on-site  at  an  equivalent 
small  business  in  each  sector.  For  egg 
laying  operations,  EPA  uses  its 
alternative  revenue  definition  of  small 
business. 

EPA  estimates  the  number  of  animals 
at  an  operation  to  match  SBA's 
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definitions  using  SBA's  annual  revenue 
size  standard  (expressed  as  annual 
revenue  per  entity)  and  USDA-reported 
farm  revenue  data  that  are  scaled  on  a 
per-animal  basis  (expressed  as  annual 
revenue  per  inventory  animal  for  an 
average  ^cility).  Financial  data  used  for 
this  calculation  are  from  USDA's  1997 
ARMS  database.  This  approach  and  the 
data  used  for  this  calculation  are 
outlined  in  Section  9  of  the  Economic 
Analysis.  The  resultant  size  threshold 
represents  an  average  animal  inventory 
for  a  small  business.  For  the  purpose  of 
conducting  its  IRFA  for  this  rulemaking, 
EPA  is  evaluating  "small  business"  for 
these  sectors  as  an  operation  that  houses 


or  confines  less  than:  1 ,400  fed  beef 
cattle;  200  mature  dairy  cattle;  1,400 
market  hogs;  25,000  turkeys;  61,000 
layers;  or  260,000  broilers  (Table  10- 
17). 

EPA  then  estimates  the  total  number 
of  small  businesses  in  these  sectors 
using  facility  size  distribution  data  from 
USDA  (step  2).  Using  the  threshold  sizes 
identified  for  small  businesses, 
identified  above,  EPA  matches  these 
thresholds  with  the  number  of 
operations  associated  with  those  size 
thresholds  to  estimate  the  total  number 
of  small  animal  confinement  operations 
in  these  sectors.  Finally,  based  on  the 
regulatory  thresholds  being  proposed — 


e.g.,  operations  with  more  than  500  AU 
are  CAFOs — EPA  estimates  the  number 
of  small  businesses  that  will  be  subject 
to  the  proposed  requirements  (step  3). 
The  1997  Census  constitutes  the 
primary  data  source  that  EPA  uses  to 
match  the  small  business  thresholds 
(e.g.,  a  small  dairy  operation  has  less 
than  200  milk  cows)  to  the  number  of 
facilities  that  match  that  size  group  (e.g., 
the  number  of  dairies  with  less  than  200 
cows,  as  reported  by  USDA).  EPA  also 
used  other  supplemental  data,  including 
other  published  USDA  data  and 
information  from  industry  and  the  state 
extension  agencies. 


Table  10-17.— Number  of  Small  CAFOs  That  May  Be  Affected  by  the  Proposed  Regulations 


Sector 


CaMe3 

Daily 

HogB 

Broilefs  

Egg  Layers 


Turkeys  ... 
AHAFOs^ 


Total  annual 
(Smillion) 
revenue  ^ 

(a) 


1.5 
0.5 
0.5 
0.5 
9.0 
15 
0.5 
NA 


Revenue  per 

head  2 

(b) 


1.060 

2.573 

363 

2 

25 


20 

NA 


No.  of  animals 

(Avg.  U.S.) 

(c=a/b) 


1.400 

200 

1.400 

260,000 

365.000 

61.000 

25,000 

NA 


Estimated 

number  of 

small 

AFOs 


106.450 

109,740 

107.880 

34.530 

ND 

73,710 

12,320 

355,650 


Two-Tier 
"Small" 
CAFOs 


2.280 

50 

300 

9,470 

ND 

200 

0 

10,550 


Three-Tier 
"Small" 
CAFOs 


2.600 

50 

300 

13,410 

NO 

590 

500 

14,630 


ers 


NA=Not  Applicable  ND  =  Not  Delemnined.  "AFOs"  have  cxxifined  animals  on-site.  "CAFOs"  are  assumed  to  have  more  than  500  AU 
SBA  Size  Standards  by  SIC  industry  (13  CFR  Part  121).  EPA  assumes  an  alternative  definition  of  $1.5  million  in  annual  revenues  for  egg  lay- 


2  Average  revenue  per  head  across  all  operations  for  each  sector  derived  from  data  obtained  from  USDA's  1997  ARMS  data 
*  Includes  ted  cattle,  veal  and  heifers. 

♦Total  adjusts  for  operations  witti  mixed  animal  types  and  includes  designated  CAFOs  (expressed  over  a  10-year  period).  See  Section  V1 1  of 
tnis  document  for  estimates  of  the  total  number  of  AFOs  (including  operations  that  are  not  defined  as  small  businesses  by  SBA) 


EPA  estimates  that  there  were 
approximately  376,000  animal 
confinement  facilities  in  1997  (Table  6- 
1).  Most  of  these  (95  percent)  are  small 
businesses,  as  defined  by  this  approach 
(Table  10-17).  However,  not  all  of  these 
operations  will  be  afiected  by  the 
proposed  regulations. 

For  this  analysis,  EPA  has  identified 
the  niunber  of  CAFOs  that  are  also  small 
businesses  that  would  be  subject  to 
today's  proposal.  Under  the  two-tier 
structure,  ^A  estimates  that  10,550 
operations  that  will  be  subject  to  the 
proposed  requirements  that  are  small 
businesses.  Under  the  three-tier 
structure,  an  estimated  14,630  affected 
operations  are  small  businesses.  See . 
Table  10-17.  The  difference  in  the 
number  of  affected  small  businesses  is 
among  poultry  producers,  particularly 
broiler  operations. 

Under  the  two-tier  structure,  EPA 
estimates  that  there  are  10,050 
operations  with  more  than  500  AU  that 
may  be  defined  as  CAFOs  that  also  meet 
the  "small  business"  definition.  Under 
the  three-tier  structure,  there  are  14,530 
operations  with  more  than  300  AU  that 


may  be  defined  as  CAFOs  that  are  small 
businesses  that  meet  the  proposed  risk- 
based  conditions  (described  in  Section 
VII).  These  totals  adjusts  for  the  niunber 
of  operations  with  more  than  a  single 
animal  type.  Under  both  co-proposed 
alternatives,  most  operations  are  in  the 
broiler  and  cattle  sectors.  By  broad 
facility  size  group,  an  estimated  4,060 
operations  have  more  than  1,000  AU. 
most  of  which  are  broiler  operations 
(about  n  percent)  and  cattle  operations 
(18  percent),  including  fed  cattle,  veal, 
and  heifer  operations.  An  estimated 
6,490  operations  have  between  500  and 
1,000  AU.  The  number  of  operations 
that  would  be  regulated  with  between 
300  and  1,000  AU  is  estimated  at  10,570 
operations  (accounting  for  mixed 
operations). 

Due  to  continued  consolidation  and 
facility  closure  since  1997,  EPA's 
estimates  may  overstate  the  actual 
number  of  small  businesses  in  these 
sectors.  In  addition,  ongoing  trends  are 
causing  some  existing  small  and 
medium  size  operations  to  expand  their 
inventories  to  achieve  scale  economies. 
Some  of  the  CAFOs  considered  here  as 


smaU  businesses  may  no  longer  be 
counted  as  small  businesses  because 
they  now  have  higher  revenues. 
Ftulhermore,  some  CAFOs  may  be 
owned  by  a  larger,  vertically  integrated 
firm,  and  may  not  be  a  small  business. 
EPA  expects  that  there  are  few  such 
operations,  but  does  not  have  data  or 
information  to  reliably  estimate  the 
niunber  of  CAFOs  that  meet  this 
description. 

Under  the  two-tier  structure,  EPA 
estimates  also  include  an  additional  500 
operations  with  fewer  than  500  AU  that 
may  be  designated  as  CAFOs  under  the 
proposed  regulations  over  a  10-year 
period.  See  Section  VI.  Of  these,  330 
operations  meet  the  small  business 
definition:  50  dairies,  200  hog,  40  beef, 
20  broiler,  and  20  egg  laying  operations. 
Under  the  three-tier  structure.  EPA 
estimates  that  100  operations  with  fewer 
than  300  AU  may  be  designated  over  ten 
years,  including  50  dairies  and  50  hog 
operations,  all  of  which  are  small 
businesses.  As  these  facilities  are 
designated,  EPA  did  not  adjust  this  total 
to  reflect  possible  mixed  aiiimal 
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operations.  Each  of  these  operations  are 
small  businesses. 

3.  Estimated  Economic  Impacts  to  Small 
CAFOs  under  the  Proposed  Regulations 

EPA  conducted  a  preliminary 
assessment  of  the  potential  impacts  to 
small  CAPO  businesses  based  on  the 
results  of  a  costs-to-sales  test.  This 
screen  test  indicated  the  need  for 
additional  analysis  to  characterize  the 
nature  and  extent  of  impacts  on  small 
entities.  The  results  of  this  screening 
test  indicate  that  about  80  percent 
(about  9,600)  of  the  estimated  number  of 
small  businesses  directly  subject  to  the 
rule  as  CAFOs  may  incur  costs  in  excess 
of  three  percent  of  sales  (evaluated  for 
all  operations  with  more  than  500  AU). 
Compared  to  the  total  niunber  of  all 
small  animal  confinement  facilities 
estimated  by  EPA  (356,000  facilities), 
operations  that  are  estimated  to  incur 
costs  in  excess  of  three  percent  of  sales 
comprise  less  than  two  percent  of  all 
small  businesses  in  these  sectors.  The 
results  of  this  analysis  are  provided  in 
Section  9  of  the  Economic  Analysis. 

Based  on  the  results  of  this  initial 
assessment,  EPA  projected  that  it  would 
likely  not  certify  that  the  proposal,  if 
promulgated,  would  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  entities. 
Therefore,  EPA  convened  a  Small 
Business  Advocacy  Review  Panel  and 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  pursuant  to 
Sections  609(b)  and  603  of  the  RFA, 
respectively.  Section  XII.G  provides 
more  information  on  EPA's  small 
business  outreach  and  the  Panel 
activities  during  the  development  of  this 
rulemaking. 

The  results  of  EPA's  assessment  of  the 
financial  impacts  of  the  proposed  rule 
on  small  entities  are  as  follows.  To 
further  examine  small  businesses 
effects,  EPA  used  the  same  approach  as 
that  used  to  evaluate  the  impact  to 
CAFOs  under  the  proposed  regulations 
described  in  Section  X.D.I.  Economic 
achievability  is  determined  by  applying 
the  proposed  criteria  described  in 
Section  X.F.I.  These  criteria  include  a 
sales  test  and  also  analysis  of  post- 
compliance  cash  flow  and  debt-to-asset 
ratio  for  an  average  model  CAFO. 

Accordingly,  ifan  average  model 
facility  is  determined  to  incur  economic 
impacts  under  regulation  that  are 
regarded  as  "Affordable"  or 
"Moderate."  then  the  proposed 
regulations  are  considered  economically 
achievable.  ("Moderate"  impacts  are  not 
expected  to  result  in  closure  and  are 
considered  to  be  economically 
achievable  by  EPA.)  If  an  average 
operation  is  determined  to  incur 


"Stress,"  then  the  proposed  regulations 
are  not  considered  to  be  economically 
achievable.  "Affordable"  and 
"Moderate"  impacts  are  associated  with 
positive  post-compliance  cash  flow  over 
a  10-year  period  and  a  debt-to-asset  ratio 
not  exceeding  40  percent,  in 
conjunction  with  a  sales  test  result  that 
shows  that  compliance  costs  are  less 
than  5  percent  of  sales  ("Affordable")  or 
between  5  and  10  percent  ("Moderate"). 
"Stress"  impacts  are  associated  with 
negative  cash  flow  or  if  the  post- 
compliance  debt-to-asset  ratio  exceeds 
40  percent,  or  sales  test  results  that 
show  costs  equal  to  or  exceeding  10 
percent  of  sales.  More  detail  on  this 
classification  scheme  is  provided  in 
Section  X.F.I. 

EPA  is  proposing  that  the  proposed 
regulations  are  economically  achievable 
by  small  businesses  in  the  livestock  and 
poultry  sectors.  The  results  of  this 
analysis  are  presented  in  Tables  10-18 
and  10-19.  As  defined  for  this  analysis, 
EPA's  analysis  indicates  that  the 
proposed  requirements  are 
economically  achievable  to  all  affected 
small  businesses  in  the  beef,  veal, 
heifer,  dairy,  hog,  and  egg  laying  sectors 
("Affordable"  and  also  "Moderate"). 
Moderate  impacts  may  be  incurred  by 
small  businesses  in  some  sectors,  but 
these  impacts  are  not  associated  with 
operational  change  at  the  CAFO.  Under 
the  two-tier  structure,  EPA  expects  that 
there  are  no  small  businesses  in  the 
turkey  sector,  as  defined  for  this 
analysis.  Under  the  three- tier  structure, 
EPA  expects  that  there  are  an  estimated 
500  small  businesses  in  the  turkey 
sector  (operations  with  16,500  to  25,000 
birds)  (Table  10-17). 

EPA's  IRFA  analysis  indicates  that  the 
proposed  requirements  will  not  result  in 
financial  stress  to  any  affected  small 
businesses  in  the  veal,  heifer  (two-tier 
only),  hog,  dairy,  egg  laying,  and  turkey 
sectors.  In  the  beef,  heifer  (three-tier 
only),  and  broiler  sectors,  however, 
EPA's  analysis  indicates  that  proposed 
regulations  could  result  in  financial 
stress  to  some  small  businesses,  making 
these  businesses  vulnerable  to  closure. 
Overall,  these  operations  comprise 
about  2  percent  of  all  affected  small 
CAFO  businesses.  For  the  two-tier 
structure,  EPA  estimates  that  10  small 
beef  operations  and  150  small  broiler 
operations  will  experience  financial 
stress.  For  the  three-tier  structure,  EPA 
estimates  that  40  small  beef  and  heifer 
operations  and  280  small  broiler 
operations  will  experience  financial 
stress.  Small  broiler  facilities  with  stress 
impacts  are  larger  operations  with  more 
than  1 ,000  AU  under  both  tier 
structures.  Small  cattle  and  heifer 
operations  with  stress  impacts  are  those 


that  have  a  ground  water  link  to  surface 
water.  This  analysis  is  conducted 
assuming  that  no  costs  are  passed 
through  between  the  CAFO  and 
processor  segments  of  these  industries. 
Based  on  the  results  of  this  analysis, 
EPA  is  proposing  that  the  proposed 
regulations  are  economically  achievable 
to  small  businesses  in  these  sectors. 

EPA  believes  that  the  small  business 
impacts  presented  are  overstated  for 
reasons  summarized  below.  As  noted  in 
the  Panel  Report,  EPA  believes  that  the 
number  of  small  broiler  operations  is 
overestimated.  In  the  absence  of 
business  level  revenue  data.  EPA 
estimated  the  number  of  "small 
businesses"  using  the  approach 
described  in  Sections  X.J.1  and  X.).2. 
Using  this  approach,  virtually  all  (>99.9 
percent)  broiler  operations  are 
considered  "small"  businesses.  This 
categorization  may  not  accurately 
portray  actual  small  operations  in  this 
sector  since  it  classifies  a  10-house 
broiler  operation  with  260,000  birds  as 
a  small  business.  Information  from 
industry  sources  suggests  that  a  two- 
house  broiler  operation  with  roughly 
50,000  birds  is  more  appropriately 
characterized  as  a  small  business  in  this 
sector.  This  information  is  available  in 
the  rulemaking  record.  Therefore,  it  is 
likely  that  the  number  of  small  broiler 
operations  may  reflect  a  number  of 
medium  and  large  size  broiler 
operations  being  considered  as  small 
entities.  (During  the  development  of  the 
rulemaking,  EPA  did  consult  with  SBA 
on  the  use  of  an  alternative  definition 
for  small  businesses  in  all  affected 
sectors  based  on  animal  inventory  at  an 
operation.  Following  discussions  with 
SBA,  EPA  decided  not  to  use  this 
alternative  definition.  This  information 
is  provided  in  the  record.) 

EPA  believes  that  the  use  of  a  costs- 
to-sales  comparison  is  a  crude  measure 
of  impacts  on  small  business  in  sectors 
where  production  contracting  is 
commonly  used,  such  as  in  the  broiler 
sector  (but  also  in  the  turkey,  egg,  and 
hog  sectors,  though  to  a  lesser  extent). 
As  documented  in  the  Economic 
Analysis,  lower  reported  operating 
revenues  in  the  broiler  sector  reflect  the 
predominance  of  contract  growers  in 
this  sector.  Contract  growers  receive  a 
pre-negotiated  contract  price  that  is 
lower  than  the  USDA-reported  producer 
price,  thus  contributing  to  lower  gross 
revenues  at  these  operations.  Lower 
producer  prices  among  contract  growers 
is  often  offset  by  lower  overall 
production  costs  at  these  operations 
since  the  affiliated  processor  firm  pays 
for  a  substantial  portion  of  the  grower's 
aimual  variable  cash  expenses.  Inputs 
supplied  by  the  integrator  may  include 
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feeder  pigs  or  chicks,  feed,  veterinary 
services  and  medicines,  technical 
support,  and  transportation  of  animals. 
These  variable  cash  costs  comprise  a 
large  component  of  annual  operating 
costs,  averaging  more  than  70  percent  of 
total  variable  and  fixed  costs  at  livestock 
and  poultry  operations.  The  contract 
grower  also  faces  reduced  risk  because 
the  integrator  guarantees  the  grower  a 
fixed  output  price.  Because  production 
costs  at  a  contract  grower  operation  are 
lower  than  at  an  indejrandently  owned 
operation,  a  profit  test  (costs-to-profit 
comparison)  is  a  more  acciu^te  measure 
of  impacts  at  grower  operations. 
However,  financial  data  are  not 
available  that  differentiate  between 
contract  grower  and  independent 
operations. 

EPA's  analysis  also  does  not  consider 
a  range  of  potential  cost  offsets  available 
to  most  operations.  One  source  of 
potential  cost  offset  is  cost  share  and 
technical  assistance  available  to 
operators  for  on-site  improvements  that 
are  available  from  various  state  and 
federal  programs,  such  as  the 


Environmental  Quality  Incentives 
Program  (EQIP)  administered  by  USDA. 
These  programs  specifically  target 
smaller  farming  operations.  Another 
potential  source  of  cost  offset  is  manure 
sales,  particularly  of  relatively  higher 
value  dry  poultry  litter.  More 
information  on  how  these  potential 
sources  of  cost  offset  would  reduce  the 
economic  impacts  to  small  operations  is 
described  in  Section  X.F.I  in  this 
dociunent  and  also  in  the  Economic 
Analysis.  EPA's  analysis  also  does  not 
account  for  eventual  cost  passthrough  of 
estimated  compliance  costs  through  the 
marketing  chain  under  longer  run 
market  adjustment.  Finally,  this  analysis 
does  not  take  into  account  certain  non- 
economic  factors  that  may  influence  a 
CAFO's  decision  to  weather  the  boom 
and  bust  cycles  that  are  commonplace 
in  agricTiltural  markets.  These  other 
industry-specific  factors  are  discussed 
in  more  detail  throughout  the  Economic 
Analysis. 

EPA  expects  that  the  proposed 
regulations  will  benefit  the  smallest 
businesses  in  these  sectors  since  it  may 


create  a  comparative  advantage  for 
smaller  operations  (less  than  500  AU), 
especially  those  operations  which  are 
not  subject  to  the  regulations.  Except  for 
the  few  AFOs  which  are  designated  as 
CAFOs,  these  operations  will  not  incur 
costs  associated  with  the  proposed 
requirements  but  could  benefit  fit)m 
eventual  higher  producer  prices  as  these 
markets  adjust  to  higher  production 
costs  in  the  longer  term. 

As  detailed  in  Sections  XII.G  and 
Xm.B  of  this  document.  EPA  convened 
a  Small  Business  Advocacy  Review 
Panel  during  the  development  of  this 
rule.  As  described  in  the  Panel  Report, 
EPA  considered  certain  regulatory 
alternatives  to  provide  relief  for  small 
businesses.  Some  of  these  alternatives 
are  discussed  in  other  sections  of  this 
document,  including  Section  VII  and 
Section  VIE.  These  alternative  options 
are  simunarized  in  the  following  section 
and  are  described  in  more  detail  in 
Section  9  of  the  Economic  Analysis. 


Table  10-18.— Results  of  EPA's  Small  Business  Analysis  Under  the  BAT  Option/Scenario  4a 


Numt)ef  of 

small 

CAFOs 

Zero  cost  passthrough 

Sectof 

(Number  of  operations 

(%  Affected  operatior^s) 

Affordable 

Moderate 

Stress 

Affordable 

Moderate 

Stress 

Fed  Cattle 

1.390 

90 

800 

50 

300 

9.470 

200 

0 

1.130 

90 

680 

40 

300 

1.860 

200 

0 

250 

0 

120 

10 

0 

7.460 

0 

0 

10 
0 
0 
0 
0 
ISO 
0 
0 

81 
100 

85 

80 
100 

20 
100 
NA 

18 
0 

15 

20 
0 

79 
0 

NA 

1 
0 
0 
0 
0 
2 
0 
NA 

Veal 

HeNar „ 

IMiy 

Hogs 

BfoOefs 

Layers  , 

Turkeys  

Total 

10.550 

4.300 

7.840 

160 

41 

74 

2 

Souro^  USEPA.  Impact  estimates  shown  include  impacts  to  designated  operations.  Option/Scenario  definitions  provided  in  Table  10-2  Cat- 
egoiy  definitions  ('Atfordatjte,"  "Moderate"  and  "Stress")  are  provided  in  Section  X.F.1.  Numbers  may  not  add  due  to  rounding.  NA  =  Not  Appli- 

'  'Totar  does  not  adjust  tor  operations  with  mixed  animal  types,  for  comparison  purposes,  to  avoid  understating  costs  at  operations  with  more 
ttian  one  animal  type  that  may  incur  costs  to  comply  with  the  proposed  requirements  for  each  type  of  animal  that  is  raised  on-site  The  number 
of  CAFOs  shown  includes  expected  defined  CAFOs  only  and  excludes  designated  facilities. 

Table  10-19.— Results  of  EPA's  Small  Business  Analysis  Under  the  BAT  Option/Scenario  3 


Sector 


Fed  Cattle 
Veal 


Dairy 

Hogs 

Broilers 
Layers  . 
Tuf1(eys 


Number  of 

small 

CAFOs 


1.490 
140 
960 
50 
300 
13.410 
590 
500 


Zero  cost  passthrough 


(Number  of  operations 


Affordable 


1.100 

140 

800 

40 

300 

1.910 
590 
460 


Moderate 


380 

0 

150 

10 

0 

11,220 

0 

40 


Stress 


10 
0 

ao 

0 

0 

280 

0 

0 


(%  Affected  operations) 


Affordable 


74 
100 

82 

80 
100 

14 
100 

92 


Moderate 


26 
0 

15 

20 
0 

84 
0 
8 


Stress 


1 
0 
3 
0 
0 
2 
0 
0 
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Table  10-19.— Results  of  EPA's  Small  Business  Analysis  Under  the  BAT  Optk^i/Scenario  3— Cofitinued 


c    ■ 

Sector 

Number  of 

small 

CAFOs 

Zero  cost  passthrough 

(Number  of  operations 

(%  Affected  operations) 

Affordable 

Moderate 

Stress 

Affordable 

Moderate 

Stress 

Total  

14,630 

5.340 

11,800 

320 

37 

81 

2 

Source:  USEPA.  Impact  estimates  shown  include  impacts  to  designated  operations.  Option/Scenario  definitions  provided  in  Tat>le  10-2  Cat- 
egory definitions  ("Affordable,'  "Moderate"  and  "Stress")  are  providwJ  in  Section  X.F.I.  Numt)ers  may  not  add  due  to  rounding.  NA  =  Not  Appli- 
cat>le. 

^  "Total"  does  not  adjust  for  operations  with  mixed  animal  types,  for  comparison  purposes,  to  avoid  understating  costs  at  operations  with  more 
ttuin  one  animal  type  that  may  incur  costs  to  comply  with  the  proposed  requirements  for  each  type  of  animal  that  is  raised  on-site.  The  number 
of  CAFOs  shown  includes  expected  defined  CAFOs  only  and  excludes  designated  facilities. 


4.  Regulatory  Relief  to  Small  Livestock 
and  Poultry  Businesses 

EPA  proposes  to  focus  the  regulatory 
revisions  in  this  proposal  on  the  largest 
operations,  which  present  the  greatest 
risk  of  causing  environmental  harm,  and 
in  so  doing,  has  minimized  the  effects 
of  the  proposed  regulations  on  small 
livestock  and  poultry  operations.  First, 
EPA  is  proposing  to  establish  a  two-tier 
structure  with  a  500  All  threshold. 
Unlike  the  current  regulations,  under 
which  some  operations  with  300  to  500 
AU  are  defined  as  CAFOs,  operations  of 
this  size  under  the  revised  regulations 
would  be  CAFOs  only  by  designation. 
Second,  EPA  is  proposing  to  eliminate 
the  "mixed"  animal  calculation  for 
operations  with  more  than  a  single 
animal  type  for  determining  which 
AFOs  are  CAFOs.  Third.  EPA  is 
proposing  to  raise  the  size  standard  for 
defining  egg  laying  operations  as 
CAFOs. 

EPA  estimates  that  under  the  co- 
proposed  alternatives,  between  64 
percent  (two-tier)  and  72  percent  (three- 
tier)  of  all  CAFO  manure  would  be 
covered  by  the  regulation.  (See  Section 
IV.A  of  this  preamble.)  Under  the  two- 
tier  structure,  the  inclusion  of  all 
operations  with  more  than  300  AU 
instead  of  operations  with  more  than 
500  AU,  the  CAFO  definition  would 
result  in  13,800  additional  operations 
being  regulated,  along  with  an 
additional  8  percent  of  all  manure.  An 
estimated  80  percent  of  these  additional 
13.800  CAFOs  are  small  businesses 
(about  10.870  CAFOs).  EPA  estimates 
that  by  not  extending  the  regulatory 
definition  to  operations  with  between 
300  and  500  AU.  these  10.870  small 
businesses  will  not  be  defined  as  CAFOs 
and  will  therefore  not  be  subject  to  the 
proposed  regulations.  The  additional 
costs  of  extending  the  regulations  to 
these  small  CAFO  businesses  is 
estimated  at  almost  $1 50  million  across 
all  sectors.  The  difference  in  costs 
between  the  two-tier  and  the  three-tier 
structures  may  be  approximated  by 
comparing  the  estimated  costs  for  these 


regulatory  options,  which  are  shown  in 
Table  10-5.  Also,  under  the  two-tier 
structure,  EPA  is  proposing  to  raise  the 
size  standard  for  defining  egg  laying 
operations  as  CAFOs.  This  alternative 
would  remove  from  the  CAFO 
definition  egg  operations  with  between 
30.000  and  50.000  laying  hens  (or 
75.000  hens)  that  under  the  current 
rules  are  defined  as  CAFOs.  if  they 
utilize  a  liquid  manure  management 
system. 

In  addition,  under  both  co-proposed 
alternatives,  EPA  is  proposing  to 
exclude  mixed  operations  with  more 
than  a  single  animal  type.  The  Agency 
determined  that  the  inclusion  of  these 
operations  would  disproportionately 
burden  small  businesses  while  resulting 
in  little  additional  environmental 
benefit.  Since  most  mixed  operations 
tend  to  be  smaller  in  size,  this  exclusion 
represents  important  accommodations 
for  small  businesses.  If  certain  of  these 
smaller  operations  are  determined  to  be 
discharging  to  waters  of  the  U.S.,  States 
can  later  designate  them  as  CAFOs  and 
subject  them  to  the  regulations. 

XI.  What  are  the  Environmental 
Benefits  of  the  Proposed  Revisions? 

A.  Non-Water  Quality  Environmental 
Impacts 

The  regulatory  options  developed  for 
this  proposed  rule  are  intended  to 
ensure  the  protection  of  surface  water  in 
and  around  animal  feeding  operations. 
However,  one  or  more  of  the 
requirements  included  in  these  options 
may  also  have  an  impact  on  the  amount 
and  form  of  compounds  released  to  air, 
as  well  as  the  energy  that  is  required  to 
operate  the  feedlot.  Under  sections 
304(b)  and  306  of  the  CWA,  EPA  is  to 
consider  the  non-water  quality 
environmental  impacts  (NWQI)  when 
setting  effluent  limitations  guidelines 
and  standards.  This  section  describes 
the  methodology  EPA  used  to  estimate 
the  NWQI  for  each  of  the  options 
considered  for  this  proposed  rule.  These 
non-water  quality  enviroimiental 
impacts  include: 


•  Air  emissions  frtim  the  feedlot 
operation,  including  animal  housing 
and  animal  waste  storage  and  treatment 
areas; 

•  Air  emissions  bora  land  application 
activities; 

•  Air  emissions  from  vehicles, 
including  the  off-site  transport  of  waste 
and  on-site  composting  operations;  and 

•  Energy  impacts  from  land 
application  activities  and  the  use  of 
digesters. 

For  each  regulatory  option.  EPA 
estimated  the  potential  for  new  water 
pollution  control  requirements  to  cause 
cross-media  pollutant  transfers. 
Consistent  with  the  approach  used  to 
estimate  compliance  costs.  EPA  used  a 
model-facility  approach  to  estimate 
NWQIs  and  to  define  beiseline 
conditions.  Industry-level  non-water 
quality  impacts  for  each  animal  sector 
(i.e.,  beef,  dairy,  swine,  and  poultry) 
were  then  estimated  by  multiplying  the 
model  farm  impacts  by  the  number  of 
facilities  represented  by  that  model 
farm.  These  results  are  presented  in 
Tables  11-1  through  11-4  for  the 
population  of  operations  defined  as 
CAFOs  under  the  two-tier  structure   . 
(operations  with  ipore  than  500  AU)  and 
Tables  11-5  through  11-6  for  the 
population  defined  as  CAFOs  imder  the 
three  tier  structiu*.  For  details  on  the 
derivation  of  the  model  farms,  including 
definitions  of  geographic  location, 
metliod  of  determining  model  farm 
populations,  and  data  on  waste 
generation,  see  the  Technical 
Development  Document. 

1.  Sources  of  Air  Emissions 

Animal  feeding  operations  generate 
various  types  of  animal  wastes, 
including  manure  (feces  and  urine), 
waste  feed,  water,  bedding,  dust,  and 
wastewater.  Air  emissions  are  generated 
from  the  decomposition  of  these  wastes 
from  the  point  of  generation  through  the 
management  and  treatment  of  these 
wastes  on  site.  The  rate  of  generation  of 
these  emissions  varies  based  on  a 
number  of  operational  variables  (e.g.. 
animal  species,  type  of  housing,  waste 
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management  system),  as  well  as  weather 
conditions  (temperature,  humidity, 
wind,  time  of  release).  A  fraction  of  the 
air  emissions  from  AFOs  are 
subsequently  redeposited  on  land  or  in 
surface  waters.  This  atmospheric 
redeposition  in  turn  can  be  a  source  for 
water  quality  impacts. 

a.  Air  Emissions  from  the  Feedlot 
Operation.  Animal  housing  and  manure 
management  systems  can  be  a 
significant  source  of  air  emissions.  Little 
data  exist  on  these  releases  to  allow  a 
complete  analysis  of  all  possible 
compounds.  For  this  proposed  rule, 
EPA  has  focused  on  the  release  of 
greenhouse  gases  (methane,  carbon 
dioxide,  and  nitrous  oxide),  ammonia, 
and  certain  criteria  air  pollutants 
(carbon  monoxide,  nitrogen  oxides, 
volatile  organic  compounds,  and 
particulate  matter). 

i.  Greenhouse  Gas  Emissions  from 
h4anure  Management  Systems.  Manure 
management  systems,  including  animal 
housing,  produce  methane  (CRj),  carbon 
dioxide  {CO2).  and  nitrous  oxide  (N2O) 
emissions.  Methane  and  carbon  dioxide 
are  produced  by  the  anaerobic 
decomposition  of  manure.  Nitrous  oxide 
is  produced  as  part  of  the  agricultural 
nitrogen  cycle  through  the 
denitrification  of  the  organic  nitrogen  in 
Uvestock  manure  and  urine.  Greenhouse 
gas  emissions  for  methane  and  nitrous 
oxide  were  estimated  for  this  proposed 
rule  based  on  methodologies  previously 
used  by  EPA's  Office  of  Air  and 
Radiation.  Emission  estimates  for 
carbon  dioxide  are  based  on  the 
relationship  of  carbon  dioxide 
generation  compared  to  methane 
generation. 

Methane.  Methane  production  is 
directly  related  to  the  quantity  of  waste, 
the  type  of  waste  management  system 
used,  and  the  temperatiire  and  moistiire 
of  the  waste.  Some  of  the  regulatory 
options  evaluated  for  animal  feeding 
operations  are  based  on  the  use  of 
different  waste  management  systems 
which  may  increase  or  decrease 
methane  emissions  from  animal 
operations.  In  general,  manure  that  is 
handled  as  a  liquid  or  in  anaerobic 
management  systems  tends  to  produce 
more  methane,  while  manure  that  is 
handled  as  a  solid  or  in  aerobic 
management  systems  produces  little 
methane.  The  methane  producing 
capacity  of  animal  waste  is  related  to 
the  maximimi  quantity  of  methane  that 
can  be  produced  per  kilogram  of  volatile 
solids.  Values  for  the  methane 
producing  capacity  are  available  fitim 
literature  and  are  based  on  animal  diet. 
EPA  estimated  methane  emissions  for 
each  type  of  waste  management  system 
included  in  the  cost  models.  These 


values  vary  by  animal  type,  geographic 
region  (the  methane  conversion  factor  is 
a  function  of  the  mean  ambient 
temperature),  and  type  of  waste 
management  system  (e.g.,  anaerobic 
lagoon,  composting,  drylot,  stacked 
solids,  or  runoff  storage  pond). 

Methane  is  also  produced  from  the 
digestive  processes  of  ruminant 
livestock  due  to  enteric  fermentation. 
Certain  animal  populations,  such  as  beef 
cattle  on  feedlots,  tend  to  produce  more 
methane  because  of  higher  energy  diets 
that  produce  manure  with  a  high 
methane-producing  capacity.  However, 
since  the  proposed  regulatory  options 
do  not  impose  requirements  forcing 
CAFOs  to  use  specific  feeding  strategies, 
potential  impacts  on  enteric 
fermentation  methane  emissions  are 
speculative  and  were  not  estimated. 

Carbon  Dioxide.  Carbon  dioxide  is  a 
naturally  occurring  greenhouse  gas  and 
is  continually  emitted  to  and  removed 
from  the  atmosphere.  Certain  human 
activities,  such  as  fossil  fuel  burning, 
cause  additional  quantities  of  carbon 
dioxide  to  be  emitted  to  the  atmosphere. 
In  the  case  of  feedlot  operations,  the 
anaerobic  degradation  of  manure  results 
not  only  in  methane  emissions,  but  also 
carbon  dioxide  emissions.  These  carbon 
dioxide  emissions  due  to  anaerobic 
degradation  were  estimated  for  each 
regulatory  option.  In  addition,  under 
Option  6,  large  dairies  and  sWine 
operations  would  install  and  operate 
anaerobic  digestion  systems  with  energy 
recovery  units.  The  biogas  produced  in 
the  digester  is  burned  in  an  engine  to 
recover  energy.  EPA's  emission 
estimates  for  Option  6  include  the 
carbon  dioxide  produced  during  this 
combustion  process. 

Nitrous  Oxide.  The  emission  of 
nitrous  oxide  from  manure  management 
systems  is  based  on  the  nitrogen  content 
of  the  manure,  as  well  as  the  length  of 
time  the  manure  is  stored  and  the 
specific  type  of  system  used.  In  general, 
manure  that  is  handled  as  a  liquid  tends 
to  produce  less  nitrous  oxide  than 
manure  that  is  handled  as  a  solid.  Some 
of  the  regulatory  options  evaluated  for 
animal  feeding  operations  are  based  on 
the  use  of  waste  management  systems 
which  may  increase  nitrous  oxide 
emissions  from  animal  operations. 
Values  for  total  Kjeldahl  nitrogen  (TKN), 
a  measure  of  organic  nitrogen  plus 
ammonia  nitrogen,  vary  by  animal  type 
and  are  typically  available  in  the 
literature  for  animal  waste.  EPA 
estimated  nitrous  oxide  emissions  by 
adjusting  these  literature  values  with  an 
emission  factor  that  accounts  for  the 
varying  degree  of  nitrous  oxide 
production,  based  on  the  type  of  manure 
management  system. 


ii.  Ammonia  Emissions  and  Other 
Nitrogen  Losses  from  Housing  and 
Manure  Management  Systems.  Much  of 
the  nitrogen  emitted  from  animal 
feeding  operations  is  in  the  form  of 
ammonia.  Ammonia  is  an  important 
component  responsible  for  acidification 
and  ovemutrification  of  the 
environment.  The  loss  of  ammonia 
occurs  at  both  the  point  of  generation  of 
manure,  typically  from  urine,  as  well  as 
during  the  storage  and  treatment  of 
animal  waste.  As  the  pH  of  a  system 
rises  above  7,  nitrogen  in  the  form  of 
ammoniiun  is  transformed  into 
ammonia.  A  number  of  variables  affect 
the  volatilization  of  ammonia  from 
animal  waste,  including  the  method  in 
which  the  waste  is  stored,  transported, 
and  treated  on  site  and  the 
environmental  conditions  present  (e.g., 
temperature,  pH,  wind). 

Animals  at  the  feedlot  operation  may 
be  housed  in  a  number  of  different  ways 
that  have  an  impact  on  the  type  and 
amoimt  of  nitrogen  emissions  that  will 
occvu.  Some  animals  are  housed  in 
traditional  confined  housing  (e.g.,  tie 
stall  bams,  fi^estall  bams),  while  others 
are  housed  in  outdoor  areas  (e.g., 
drylots,  paddocks).  Studies  have  shown 
that  the  type  of  housing  used  has  a  great 
effect  on  the  emission  of  ammonia. 
Management  of  waste  within  the 
housing  area  also  affects  emissions  (e.g., 
litter  system,  deep  pit,  fi^estall). 

Anaerobic  lagoons  and  waste  storage 
ponds  are  a  major  component  of  the 
waste  management  systems.  EPA  has 
estimated  volatilization  of  total  nitrogen 
and  ammonia  from  lagoons  and  ponds 
based  on  emission  factors  published  in 
the  scientific  literature. 

iii.  Criteria  Air  Emissions  from  Energy 
Recovery  Systems.  Option  6  requires  the 
implementation  of  anaerobic  digestion 
systems  with  energy  recovery  for  large 
dairy  and  swine  operations.  The 
operation  of  the  digestion  system  greatly 
reduces  the  emission  of  methane 
through  the  capture  of  the  biogas. 
However,  the  use  of  the  biogas  in  an 
energy  recovery  system  does  generate 
certain  criteria  air  pollutants  when 
bunied  for  fuel.  Literature  values  for 
emission  factors  for  carbon  monoxide 
(CO),  oxides  of  nitrogen  (  NOx),  and 
volatile  organic  compoimds  (VOCs) 
were  used  to  estimate  releases  of  criteria 
air  pollutants. 

b.  Air  Emissions  from  Land 
Application  Activities.  Animal  feeding 
operations  generate  air  emissions  from 
the  land  application  of  animal  waste  on 
cropland.  Air  emissions  are  primarily 
generated  frtam  the  volatilization  of 
ammonia  at  the  point  the  material  is 
applied  to  land.  Additional  emissiens  of 
nitrous  oxide  are  liberated  from 
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agricultiu^l  soils  when  nitrogen  applied 
to  the  soil  undergoes  nitrification  and 
denitrification.  Loss  through 
denitrification  is  dependent  on  the 
oxygen  levels  of  the  soil  to  which 
manure  is  applied.  Low  oxygen  levels, 
resulting  from  wet,  compacted,  or  warm 
soil,  increase  the  amovmt  of  nitrate- 
nitrogen  released  to  the  air  as  nitrogen 
gas  or  nitrous  oxide.  The  analysis  of  air 
emissions  from  land  application 
activities  for  this  proposed  rule  focused 
on  the  volatilization  of  nitrogen  as 
ammonia  because  the  emission  of  other 
constituents  is  expected  to  be  less 
significant. 

The  amount  of  nitrogen  released  to 
the  environment  from  the  application  of 
animal  waste  is  affected  by  the  rate  and 
method  in  which  it  is  applied,  the 
quantity  of  material  applied,  and  site- 
specific  factors  such  as  air  temperature, 
wind  speed,  and  soil  pH.  There  is 
insufficient  data  to  quantify  the  effect  of 
site-specific  factors. 

Since  regulatory  options  in  this 
proposed  rule  do  not  dictate  particular 
application  methods,  EPA  assumed  that 
the  application  methods  used  by  animal 
feeding  operations  will  not  significantly 
change  from  baseline. 

Because  EPA  expects  application 
methods  to  remain  stable,  EPA  assumed 
that  only  the  quantity  of  waste  applied 
to  cropland  will  change.  On-site 
nitrogen  volatilization  will  decrease  as 
the  quantity  of  waste  applied  to 
cropland  decreases.  The  reductions  of 
nitrogen  volatilization  will  be  the  result 
of  reductions  in  the  total  amount  of 
manure  applied  on  site.  However,  when 
both  on-site  and  off-site  nitrogen 
volatilization  are  considered,  total 
nitrogen  volatilization  from  maniu-e  is 
expected  to  remain  constant.  The 
movement  of  waste  off-site  changes  the 
location  of  the  nitrogen  releases  but  not 
the  quantity  released.  On-site,  however, 
the  volatilization  rate  will  decrease, 
reflecting  the  decrease  in  the  quantity  of 
applied  waste. 

EPA  used  the  same  assumptions  that 
were  used  to  estimate  compliance  costs 
for  land  application  of  animal  waste  in 
order  to  estimate  the  change  in  air 
emissions  from  the  application  of 
nitrogen  under  baseline  conditions  and 
for  each  regulatory  option.  The  cost 
methodology  defines  three  types  of 
animal  feeding  operations:  Category  1 
facilities  currently  have  sufficient  land 
to  apply  all  manure  on  site;  Category  2 
facilities  currenUy  do  not  have  enough 
land  to  apply  all  manure  on  site;  and 
Category  3  facilities  currently  apply  no 
manure  on  site  (this  manvue  is  already 
being  spread  offsite).  Neither  Category  1 
nor  Category  3  facilities  will  show  a 
change  in  nitrogen  emission  rates  from 


the  land  application  of  animal  manure 
under  the  proposed  regulatory  options. 
However,  Category  2  facilities  will  be 
required  to  apply  their  waste  at  the 
agricultural  rate  imder  the  regulatory 
options,  thus  reducing  the  amount  of 
manure  applied  on  site  and 
subsequently  reducing  air  emissions 
from  on-site  land  application. 

Under  a  phosphoms-based 
application  scenario,  facilities  will  have 
to  apply  supplemental  nitrogen  fertilizer 
to  meet  crop  nutrient  needs.  The  cost 
model  assvunes  facilities  will  apply 
commercial  ammonium  nitrate  or  luea. 
The  application  of  commercial  fertilizer 
represents  an  increase  in  applied 
nutrients  on  site.  While  losses  from 
applied  commercial  nitrogen  are 
expected  to  be  less  than  those  from 
applied  manure,  data  from  Ohio  State 
Extension  states  that  both  of  these 
fertilizers  can  experience  losses  through 
denitrification  if  placed  on  wet  or 
compacted  soils.  There  is  also  a 
possibility  that  urea  will  volatilize  if  it 
is  dry  for  several  days  after  soil 
application.  Ammoniiun  nitrate 
fertilizer  (when  injected)  is  less  likely  to 
volatilize  because  it  quickly  converts  to 
nitrate  nitrogen  which  will  not 
volatilize. 

EPA  estimated  a  "worst-case 
scenario"  for  anunonia  emissions  due  to 
commercial  fertilizer  application  based 
on  a  35%  loss  of  applied  nitrogen. 

c.  Air  Emissions  from  Vehicles,  i.  Off- 
Site  Transportation.  All  options  are 
expected  to  result  in  increasing  the 
amount  of  manure  hauled  off-site,  at 
least  for  some  operations.  Consistent 
with  the  cost  model,  EPA  has  grouped 
operations  into  three  possible 
transportation  categories.  Category  1 
facilities  ciurently  land  apply  all 
maniue  on  site  and  Category  3  facilities 
cmrently  transport  all  manure  off  site. 
Neither  Category  1  nor  Category  3 
facilities  require  additional 
transportation  of  manure  and  will  not 
have  an  increase  in  criteria  air 
emissions.  Category  2  facilities  do  not 
have  enough  land  to  apply  all  waste  on 
site  and  do  not  currently  transport 
waste.  These  facilities  are  expected  to 
transport  maniue  off  site  and  therefore 
will  have  an  increase  in  the  amount  of 
criteria  air  pollutants  generated  by  the 
facility. 

Hauling  emissions  estimates  are  based 
on  calculations  of  the  annual  amount  of 
waste  generated,  the  annual  number  of 
miles  traveled,  and  truck  sizes.  The 
niunber  of  trucks,  niunber  of  trips  per 
truck,  the  amount  of  waste  and 
transportation  distance  are  all 
calculated  within  the  cost  model. 
Vehicle  emissions  are  calculated  based 
on  emission  factors  for  diesel-fueled 


vehicles  presented  in  "Compilation  of 
Air  Pollution  Emission  Factors"  (AP- 
42).  Estimates  were  calculated  for 
volatile  organic  compounds,  nitrogen 
oxides,  particulate  matter,  and  caihon 
monoxide. 

ii.  On-Site  Composting  Activities. 
Farm  equipment  used  for  on-site 
composting  activities  also  affect  the 
generation  of  air  emissions,  although 
composting  of  waste  may  also  result  in 
a  reduction  in  transportation  air 
emissions.  While  composting  waste 
prior  to  hauling  offsite  can  increase  the 
marketability  of  the  maniue  and  may 
decrease  hauling  costs  per  ton  of  waste 
for  some  operations,  not  all  operations 
can  be  expected  to  realize  such  benefits. 
Under  Option  5,  beef  and  dairy 
operations  would  be  required  to 
compost  their  solid  manure.  The  criteria 
air  emissions  from  on-site  composting  of 
maniu«  were  estimated  for  beef  and 
dairy  operations  under  Option  5.  The 
source  of  criteria  air  emissions  bom 
composting  are  tractors  and  associated 
windrow-tuming  equipment. 

2.  Summary  of  Air  Emission  Impacts 

Option  1 :  Emissions  of  methane  and 
carbon  dioxide  from  beef  and  dairy 
operations  decrease  under  Option  1  due 
to  the  addition  of  solids  separation  in 
the  waste  management  system.  The 
separated  solids  are  stockpiled  rather 
than  held  in  waste  storage  ponds  or 
anaerobic  lagoons.  Anaerobic 
conditions,  and  the  potential  of  the 
volatile  solids  to  convert  to  methane, 
decrease  using  this  drier  method  of 
handling  the  waste.  However,  this 
method  also  results  in  greater 
conversion  of  nitrogen  to  nitrous  oxide. 
An  increase  in  nitrous  oxide  emissions 
from  dairies  occurs  for  this  reason. 
Greenhouse  gas  emissions  bom  dry 
poultry  operations  (broilers,  tiu-keys, 
and  d^  layers)  do  not  change  under 
Option  1  since  no  change  to  the  waste 
handling  practices  are  expected.  These 
operations  are  already  handling  the 
waste  as  a  dry  material.  Although 
indoor  storage  of  poultry  litter  is 
included  in  the  options,  it  is  not 
expected  to  significantly  alter  the  air 
emissions  bom  the  litter.  Emissions  of 
greenhouse  gases  from  swine  and  wet 
poultry  operations  also  do  not  change 
since  no  change  to  the  waste  handling 
practices  are  expected. 

Ammonia  emissions  occur  primarily 
from  liquid  waste  storage  areas, 
including  ponds  and  lagoons.  Under 
Option  1 ,  all  facilities  are  required  to 
contain  surface  runoff  from  the  feedlot, 
thereby  increasing  ammonia  emissions 
from  smaller  beef  and  dairy  CAFOs  that 
do  not  currently  have  runoff  control 
ponds  or  lagoons.  Anunonia  emissions 
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for  the  poultry  and  swine  sectors  are  not 
expected  to  change  under  Option  1. 

Option  1  requires  the  application  of 
animal  waste  to  cropland  at  agronomic 
rates  for  nitrogen.  Animal  feeding 
operations  that  have  excess  nitrogen  for 
their  crops  will  need  to  transport  their 
waste  to  another  location.  The 
generation  of  criteria  pollutants  for  all 
animal  sectors  are  expected  to  increase 
from  baseline  to  Option  1  due  to  the 
additional  transportation  of  waste  off- 
site. 

Options  2-4  and  7:  No  change  in 
amissions  of  methane,  carbon  dioxide, 
or  nitrous  oxide  occurs  for  all  sectors 
relative  to  Option  1  because  no 
significant  changes  in  waste 
management  are  anticipated.  Likewise, 
no  large  changes  are  expected  for 
anmionia  emissions. 

These  options  require  the  application 
of  animal  waste  to  cropland  at 
agronomic  rates  for  phosphorus.  Animal 
feeding  operations  that  have  excess 
phosphorus  for  their  crops  will  need  to 
transport  their  waste  to  another 
location.  The  generation  of  criteria 
pollutants  are  expected  to  increase  from 
Option  1  to  these  options  because  more 
waste  will  need  to  be  transported  off  site 
to  meet  agronomic  rates  for  phosphorus. 

Option  5 A:  Option  5 A  does  not  apply 
to  the  beef  and  dairy  sectors.  Emissions 
of  greenhouse  gases  at  swine  operations 
significantly  decrease  imder  Option  5A. 
due  to  covering  lagoons.  The  swine 
operations  are  expected  to  flare  the  gas 
that  is  generated  in  the  lagoon.  The 
methane  will  be  converted,  although 
carbon  dioxide  emissions  will  increase. 
In  addition,  the  emissions  of  NOx  and 
SOx  increase  because  of  the  flaring  of 
biogas  collected  from  the  covered 
lagoon. 

On-site  ammonia  emissions  at  swine 
operations  will  decrease  because  the 
lagoon  cover  prevents  the  ammonia 
from  leaving  solution.  Ammonia  in  the 


effluent  frx>m  the  covered  lagoon  will 
volatilize,  however,  soon  after  it  is 
exposed  to  air. 

Option  5B:  Emissions  of  greenhouse 
gases  &t>m  beef  and  dairy  operations 
increase  under  Option  5B  (i.e., 
mandated  technology  of  composting), 
relative  to  Options  1  and  2.  Compost 
operations  include  the  addition  of 
organic  material  to  the  waste  pile  to  aid 
in  the  decomposition  of  the  waste.  This 
additional  material  also  decomposes 
and  contributes  to  increased  methane 
emissions  compared  to  other  options.  In 
addition,  compost  operations  liberate 
more  methane  than  stockpiles  because 
the  windrows  are  turned  regularly. 
Stockpiles  tend  to  form  outer  crusts  that 
reduce  the  potential  for  air  emissions  to 
occur. 

Emissions  of  greenhouse  gases  for 
swine  operations  under  Option  5B  are 
less  than  Option  2  due  to  the  conversion 
of  liquid  manure  handling  systems  (e.g., 
flush  lagoons)  to  dry  manure  handling 
systems.  Dry  manure  generates  less 
methane  than  liquid  systems.  However, 
the  emissions  are  higher  than  either 
Options  5 A  or  6,  which  allow  liquid 
manure  systems,  but  include 
destruction  of  the  biogas  generated  from 
those  systems. 

Ammonia  emissions  at  beef  and  dairy 
operations  are  expected  to  increase. 
During  composting  operations,  the 
aeration  of  the  compost  pile  liberates 
nitrogen  in  the  form  of  ammonia. 
Ammonia  emissions  at  swine  operations 
are  expected  to  decrease  compared  to 
Option  2.  because  of  liquid  manure 
systems  converting  to  dry  operations. 

Option  5B  generates  the  least  criteria 
air  pollutants  compared  to  any  other 
option  for  beef  operations.  Although 
composting  operations  include  the 
operation  of  turning  equipment  which 
uses  fuel  and  generates  additional 
tractor  air  emissions,  the  process 
reduces  the  overall  volume  of  waste  to 


be  transported.  However,  for  dairy, 
additional  organic  material  is  added  to 
the  compost  pile,  which  results  in 
slighdy  higher  transportation  emissions 
than  Option  2.  Option  5B  emissions  of 
criteria  pollutants  for  poultry  operations 
are  equal  to  the  emissions  for  Options 
2-4  and  7,  since  there  is  no  difference 
in  the  amount  of  waste  transported  off 
site.  The  emissions  from  swine 
oi>erations  are  significantly  lower  than 
Option  2  because  the  conversion  of 
flush  operations  to  dry  housing 
significantly  decreases  the  volume  of 
waste  to  be  transported  off  site. 

Option  6:  Relative  to  Option  2,  only 
the  dairy  and  swine  sectors  see  any 
changes  in  air  emissions.  Emissions  of 
methane  from  swine  and  dairy  waste 
under  Option  6  significantly  decrease 
due  to  the  addition  of  the  anaerobic 
digester.  A  significant  portion  of  the 
methane  generated  is  collected  as  biogas 
and  converted  to  energy.  Drylot  areas  at 
dairies,  however,  will  continue  to 
generate  methane  that  is  uncollected. 
Carbon  dioxide  emissions  significantly 
increase  as  methane  is  converted  during 
the  combustion  process. 

Although  waste  at  large  swine  and 
dairy  CAFOs  will  be  digested,  no 
significant  changes  to  ammonia 
emissions  are  expected.  The  ammonia 
nitrogen,  which  is  highly  soluble, 
remains  in  solution  in  the  digester. 
When  the  digester  effluent  is  stored  in 
an  open  lagoon,  the  ammonia  will  then 
be  released. 

Emissions  of  criteria  pollutants  from 
swine  and  dairy  operations  increase  due 
to  the  addition  of  anaerobic  digestion 
for  large  dairy  operations.  The  digester 
collects  biogas,  which  is  subsequently 
combusted  and  converted  into  VOCs, 
NOx,  and  CO.  Hydrogen  sulfide 
contained  in  swine  waste  will  be   . 
converted  to  Sox. 

MUJNQ  COOC  MaO-SO-P 
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3.  Energy  Impacts 

The  proposed  regulatory  options  may 
result  in  increased  energy  use  for 
operations  that  currently  do  not  captiire 
their  runoff  or  other  process  wastewater. 
These  operations  would  need  to  captiu'e 
the  feedlot  runoff,  divert  it  to  a  waste 
management  system,  and  use  this 
wastewater  for  irrigation  or  dispose  of  it 
by  some  alternative  means. 

For  the  land  application  areas,  the 
proposed  regulatory  options  assume  all 
CAFOs  will  apply  their  manure  and 
wastewater  using  agricultural 
application  rates.  In  many  instances  this 
means  that  facilities  would  have  to  limit 
the  amount  of  manure  applied  to  the 
land  which  may  result  in  decreased 
energy  usage  at  the  CAFO.  However, 
total  energy  requirements  for  land 
application  increase  under  all  options 
due  to  the  increased  transportation  of 
waste  off-site.  Additional  energy  is  also 
required  to  operate  composting 
equipment,  and  at  swine  CAFOs  to 
operate  recirculating  pumps  to  reuse 
lagoon  effluent  as  flush  water. 

Option  6  includes  the  use  of 
anaerobic  digesters  with  energy 
recovery  to  manage  animal  waste  for 
large  dairy  and  swine  operations. 
Digesters  require  a  continuous  input  of 
energy  to  operate  the  holding  tank  mixer 
and  an  engine  to  convert  captured 
methane  into  energy.  The  energy 
required  to  continuously  operate  these 
devices,  as  well  as  the  amount  of  energy 
generated  by  the  system,  have  been 
determined  from  the  Farm  Ware  model, 
which  was  also  used  for  estimating 
compliance  costs.  Under  Option  6,  EPA 
anticipates  a  net  decrease  in  electricity 
use  due  to  the  energy  savings  fit)m 
methane  recovery. 


B.  Quantitative  and  Monetized  Benefits 

In  addition  to  costs  and  impacts,  EPA 
also  estimated  the  environmental  and 
human  health  benefits  of  today's 
proposed  requirements.  Benefits 
identified  as  a  result  of  this  proposed 
rule  are  associated  with  improvements 
in  water  quality. 

EPA  is  not  ciirrently  able  to  evaluate 
all  human  health  and  ecosystem 
benefits  associated  with  water  quality 
improvements  quantitatively.  EPA  is 
even  more  limited  in  its  ability  to  assign 
monetary  values  to  these  benefits.  The 
economic  benefit  values  described 
below  and  in  the  "Environmental  and 
Economic  Benefits  of  the  ^NIPDES/ELG 
CAFO  Rules"  (Benefit  Report)  should  be 
considered  a  subset  of  the  total  benefits 
of  this  nde  and  should  be  evaluated 
along  with  descriptive  assessments  of 
benefits  and  the  acknowledgment  that 
even  these  may  fall  short  of  the  real- 
world  benefits  that  may  result  from  this 
rule.  For  example,  the  economic 
valuation  considers  the  effects  of 
nitrogen,  phosphorous,  pathogens  and 
sediment  but  does  not  evaluate  the 
economic  impacts  of  metals  or 
hormones  which  can  produce 
significant  adverse  environmental 
impacts. 

Within  these  confines,  EPA  analyzed 
the  effects  of  current  water  discharges 
and  assessed  the  benefits  of  reductions 
in  these  discharges  resulting  from  this 
proposed  regulation.  The  CAFO 
industry  waste  effluents  contain 
pollutants  that,  when  discharged  into 
freshwater  and  estuarine  ecosystems, 
may  alter  aquatic  habitats,  affect  aquatic 
life,  and  adversely  affect  human  health. 

For  this  proposed  rule,  EPA 
conducted  foin  benefit  studies  to 


estimate  the  impacts  of  controlling 
CAFO  manure.  The  first  study  is  a 
national  water  quality  model  (National 
Water  Pollution  Control  Assessment 
Model)  that  estimates  runoff  from  land 
application  areas  to  rivers,  streams, 
lakes  and  impoundments  in  the  U.S. 
This  study  estimates  the  value  society 
places  in  improvements  in  surface  watOT 
quality  associated  with  the  different 
regulatory  scenarios.  Another  study 
examines  the  expected  improvements  in 
shellfish  harvesting  as  a  result  of  CAFO 
regulation.  A  third  study  looks  at 
incidences  of  fish  kills  that  are 
attributed  to  animal  feeding  operations 
and  estimates  the  cost  of  replacing  the 
lost  fish  stocks.  A  fourth  study  estimates 
the  benefits  associated  with  reduced 
groundwater  contamination.  Each  of 
these  studies  is  described  below. 

1.  Benefit  Scenarios 

There  are  eight  benefit  scenarios 
imder  consideration,  four  scenarios  (1, 
2/3,  4a  and  4b)  using  a  nitrogen 
application  rate  and  the  same  4 
scenarios  using  a  phosphorus 
application  rate.  Scenarios  1  %  have  a 
three-tiered  structure  similar  to  the 
current  rule.  Tier  1  is  1,000  AU  and 
greater;  Tier  2  is  300—999  AU;  Tier  3 
is  less  than  300  AU.  Scenarios  4a  and 
4b  have  a  two-tiered  structure.  Under 
Scenario  4a,  Tier  1  is  500  AU  and 
greater;  Tier  2  is  less  than  500  AU. 
Under  Scenario  4b,  Tier  1  is  300  AU  and 
greater;  Tier  2  is  less  than  300  AU.  EPA 
is  co-proposing  a  two-tier  and  a  three- 
tier  structure  (phosphorus — Scenario  % 
and  Phosphorus — Scenario  4a).  Table 
11-9  summarizes  the  regulatory 
scenarios  considered  in  the  benefits 
analysis. 


Table  11-9.— Regulatory  Scenarios  Considered  in  the  Benefits  Analysis 


Regulatory  scenario 


Baseline 


Nitrogen — Scenario  1  ... 
Nitrogen— Scenario  2/3 

Nitrogen— Scenario  4a  . 


Nitrogen — Scenario  4b 

Phosphonjs  Scenario  1 

Phosphorus  Scenario  2/3* 

Phosphorus  Scenario  4a*  . 


NPDES  revisions 


CAFOs  include  any  AFO  with  over  1 ,000  AUs,  as  well  as  AFOs  with 
300  or  more  AUs  that  meet  certain  requirements. 

Baseline  scenario  plus  dry  poultry  and  immature  swine  and  heifer  op- 
erations. 

New  NPDES  conditions  for  identifying  CAFOs  among  AFOs  with 
300-1000  AUs,  plus  dry  poultry  and  immature  swine  and  heifer  op- 
erations. 

CAFOs  include  all  AFOs  with  500  or  more  AUs,  plus  dry  poultry,  im- 
mature swine  and  heifer  manure  operations. 

CAFOs  include  all  AFOs  with  300  or  more  AUs,  plus  dry  poultry,  im- 
mature swine  and  heifer  operations. 

Baseline  scenario  plus  dry  poultry  and  immature  swine  and  heifer  op- 
erations. 

New  NPDES  conditions  for  identifying  CAFOs  among  AFOs  with 
300-1000  AUs,  plus  dry  poultry  and  immature  swine  and  heifer  op- 
erations. 

CAFOs  include  all  AFOs  with  500  onnore  AUs,  plus  dry  poultry,  im- 
mature swine  and  heifer  operations. 


Effluent  guidelines  revisiorts 


Manure  application  not  regulated. 

Nitrogen-based  manure  applica- 
tion. 

Nitrogen-t>ased  manure  applica- 
tion. 

Nitrogen-t>ased  manure  applica- 
tion. 

Nitrogen-based  manure  apptica- 
tion. 

PtK>sphorus-based  manure  appli- 
cation. 

Phosphorus-based  manure  appli- 
cation. 

PtK>sphorus-based  manure  appli- 
cation. 
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Table  11-9.— Regulatory  Scenarios  Considered  in  the  Benefws  Analysis— Continued 


Regulatory  scenario 

NPDES  revisions 

Effluent  guidelines  revisions 

PtiosDhorus  Scenario  4b 

CAFOs  include  alt  AFOs  witti  300  or  more  AUs,  plus  dry  poultry,  im- 
mature swine  and  tieifer  operations. 

PtK)sphorus-based  manure  appli- 

cation. 

*  Proposed  scenarios. 


EPA  has  developed  a  model  facility 
analysis  to  assess  changes  in  pollutant 
loadings  under  baseline  conditions  and 
proposed  regulatory  scenarios.  First,  the 
analysis  disaggregates  the  universe  of 
AFOs  according  to  a  suite  of 
characteristics  directly  affecting  manure 
generation,  manure  management,  and 
pollutant  loadings.  AFOs  are  then 
grouped  into  five  geographic  regions. 
WitMn  each  geographic  region,  EPA 
defines  model  facilities  by  production 
sector,  subsector,  and  size  (number  of 
animals). 

EPA  then  calculates  manure 
production  and  the  associated 
production  of  pollutants  for  each  model 
facility.  EPA  multiplies  the  number  of 
animal  imits  per  model  facility  by  the 
manure  production  per  animal  unit  to 
determine  total  manure  production. 
EPA  then  calculates  total  generation  of 
nutrients  based  on  the  typical  pollutant 
concentrations  per  unit  of  recoverable 
manure  for  each  animal  type. 

The  core  modeling  analysis  focuses 
on  land  application  practices  for  each 
model  facility  and  the  capacity  for  soil 
and  crop  removal  of  nutrients  applied  to 
the  land.'  EPA  divides  the  total  nitrogen 
and  phosphorus  generated  in  manure  by 
the  average  total  acreage  available  for 
land  application  for  an  operation  in  the 
given  region,  size  class,  and  production 
sector.  The  ratio  of  nutrients  applied  to 
crop  nutrient  requirements  provides  a 
measure  of  the  excess  nutrients  applied 
in  the  manure.  This  in  tiun  forms  the 
foundation  for  loadings  analyses  of 
regulatory  scenarios  that  call  for 
adherence  to  agronomic  rates  of  nutrient 
application. 

EPA  models  "edge-of-field"  loadings 
(i.e.,  pollutant  loadings  at  the  boundary 
of  the  model  facility)  using  the 
Groundwater  Loading  Effects  of 
Agricultural  Management  Systems 
(GLEAMS)  model.  This  field-scale 
model  simulates  hydrologic  transport. 


erosion,  and  biochemical  processes  such 
as  chemical  transformation  and  plant 
uptake.  The  model  uses  information  on 
soil  characteristics  and  climate,  along 
with  nutrient  production  data,  to  model 
losses  of  nutrients  in  surface  runoff, 
sediment,  and  groimdwater  leachate. 
Loadings  are  modeled  for  the  pre-  and 
post-regulatory  scenarios  to  estimate 
changes  in  loadings  attributable  to  the 
proposed  standards. 

Finally,  EPA  extrapolates  fi-om  the 
model  facilities  to  develop  national 
estimates  of  baseline  and  post- 
regulatory  pollutant  loadings  from 
AFOs.  Using  the  USDA  Census  of 
Agriculture.  EPA  determines  the 
number  of  operations  that  raise  animals 
imder  confinement.  Then,  EPA 
determines  the  number  of  CAFOs  based 
on  operations  that  are  defined  as  CAFOs 
and  smaller  operations  that  are 
designated  as  CAFOs  based  on  site- 
specific  conditions,  as  established  by 
the  permitting  authority.  Finally,  AFOs 
and  CAFOs  by  region  are  placed  into 
counties  (and  eventually  watersheds) 
using  published  coimty  level  Census 
data.  Therefore,  the  end  product  of  the 
GLEAMS  modeling  is  a  spatial 
distribution  of  aggregated  edge-of-field 
loadings  that  can  be  used  in  the  water 
quality  modeling  and  benefits 
monetization  process  described  below. 

National  Surface  Water  Pollution 
Study.  The  National  Water  Pollution 
Control  Assessment  Model  (NWPCAM) 
was  employed  to  estimate  national 
economic  benefits  to  surface  water 
quality  resulting  from  implementation 
of  various  scenarios  for  regulating 
CAFOs.  NWPCAM  is  a  national-scale 
water  quality  model  for  simiUating  the 
water  quality  and  economic  benefits 
that  can  result  from  various  water 
pollution  control  policies.  NWPCAM  is 
designed  to  characterize  water  quality 
for  the  Nation's  network  of  rivers  and 
streams,  and,  to  a  more  limited  extent. 


its  lakes.  Using  GLEAMS  output  data, 
NWPCAM  is  able  to  translate  spatially 
varying  water  quality  changes  resulting 
from  different  pollution  control  policies 
into  terms  that  reflect  the  value 
individuals  place  on  water  quality 
improvements.  In  this  way,  NWPCAM  is 
capable  of  deriving  economic  benefit 
estimates  for  scenarios  for  regulating 
CAFOs. 

NWPCAM  estimates  pollutant 
loadings  to  the  stream  (nitrogen, 
phosphorous,  metals,  pathogens  and 
sediment)  for  each  regulatory  scenario. 
These  loadings  by  scenario  (NWPCAM 
output)  are  used  as  input  to  the  other 
studies.  Thus,  all  stream  loading 
estimates  are  derived  from  NWPCAM. 

1.  NWPCAM  Loading  reductions 

Table  11-10  shows  the  estimated 
pollutant  reduction  for  nitrogen, 
phosphorus,  fecal  coliform,  fecal 
streptococci,  and  sediment  for  each  of 
the  five  NPDES  regulatory  scenarios 
based  on  either  nitrogen  or  phosphorus 
manure  land  application.  Nitrogen 
reductions  range  from  14  million  to  33 
million  kgs  per  year;  phosphorus  ranges 
from  35  million  to  59  million  kgs  per 
year;  fecal  coliform  from  26  billion  to  38 
billion  colonies  per  year;  fecal 
streptococci  from  37  to  65  billion 
colonies  per  year;  and  sediment  from  0 
kgs  to  38  million  kgs  per  year. 

The  proposed  Phosphorus — Scenario 
2/3  shows  a  reduction  of  30  M  kg  (66M 
lbs)  of  nitrogen,  54M  kg  (119M  lbs)  of 
phosphorus,  34  billion  colonies  of  fecal 
coliform,  60  billion  colonies  of  fecal 
strep,  and  35B  kg  (77B  lbs)  of  sediment. 
Phosphorus — Scenario  4a  shows  a 
reduction  of  29  million  kg  (64M  lbs)of 
nitrogen,  52  million  kg  (115  M  lbs)  of 
phosphorus,  32  billion  and  58  billion 
colonies  of  fecal  coliform  and  fecal 
streptococci,  respectively  and  34  billion 
kg  (75B  lbs)  of  sediment  to  our  nation's 
waters  each  year. 


'  In  addition  to  modeling  loadings  based  on 
manure  application,  EPA  develops  two 


complementary  analyses  to  examine  loadings  from 
storage  structures  and  feedlots. 
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Table  11-10.— Pollutant  Reduction  Based  on  Nitrogen  or  Phosphorus  Manure  Application  Rates  by 

NPDES  Scenario 


Nitrogen — Scenario  1 

Nitrogen — Scenario  2/3 

Nitrogen — Scenario  4a 

Nitrogen — Scenario  4b 

Phosphorus — Scenario  1  .... 
Phosphorus — Scenario  2/3* 
Phosphorus—  Scenario  4a* 
Phosphorus— Scenario  4b  .. 

'proposed  scenarios. 


In  addition,  EPA  estimated  loadings        metals  found  in  manure:  zinc,  copper,        loadings  reductions  is  shown  in  Table 
reductions  to  surface  waters  for  various      cadmiimi,  nickel  and  lead.  The  range  of      11-11. 

Table  11-11.— Range  of  Metal  Loading  Reductions  Across  Scenarios 


Nitrogen 

(million 

kg) 


14 
16 
15 
18 
25 
30 
29 
33 


Phos- 
phorus 
(million 
kg) 


35 
45 
42 
48 
42 
54 
52 
59 


Fecal  Fecal 

Coliform  j  Strep  (bil- 

(billion  lion  colo- 

colonies)  nies) 


26 
31 
29 
34 
29 
34 
32 
38 


37 
45 
44 
47 
50 
60 
58 
65 


Sediment 

(billion 

(t>illion 

kg) 


0 

0 

0 

0 

26 
35 
34 
38 


Metal 

low 

(kg) 

high  (kg) 

Zinc 

10  M 

19  M 
1,051  K 
39  K 
418  K 
777K 

Copper  

546K 

Cadmium  

23  K 

Nickel 

219  K 

Lead 

395  K 

Table  11-12  is  a  list  of  metals  and 
load  reductions  per  year  for  the 
proposed  scenarios. 


Table  11-12.— Metal  Loading  Reductions  for  Scenario  2/3-Scenario  4a 


Metal 


Zinc  

Copper  ... 
Cadmium 

Nickel  

Lead 


Kilograms* 


18  million/17  million. 
1  million/895  thousand. 
37  thousand/35  thousand 
400  thousand/345  thousand. 
740/690  thousand. 


*rounded  to  the  nearest  10. 


The  methods  used  to  develop  these 
loading  reduction  estimates  are  outlined 
in  detail  in  the  Environmental  and 
Economic  Benefits  of  the  NPDES/ELG 
CAFO  Rules. 

2.  Monetized  Benefits 

a.  National  Water  Pollution  Control 
Assessment  Model  (NWPCAM). 
Economic  benefits  associated  with  the 
various  AFO/CAFO  scenarios  are  based 
on  changes  in  water  quality  use-support 
(i.e.,  boatable,  fishable,  swimmable)  and 
the  population  benefitting  from  the 
changes.  Benefits  are  calculated  state- 
by-state  at  the  State  (local)  scale  as  well 
as  at  the  national  level.  For  each  State, 
benefits  at  the  local-scale  represent  the 
value  that  the  State  population  is 
willing  to  pay  for  improvements  to 
waters  within  the  State  or  adjoining  the 
State.  For  each  State,  benefits  at  the 


national-scale  represent  the  value  that 
the  State  population  is  willing  to  pay  for 
improvements  to  waters  in  all  other 
states  in  the  continental  United  States. 
Based  on  the  NWPCAM  analysis,  the 
total  national  willingness-to-pay  (WTP) 
benefits  at  the  local-scale  for  all  water 
quality  use-supports  ranged  from 
approximately  $4.3  million  (1999 
dollars)  for  the  least  stringent  scenario 
to  $122.1  million  for  the  most  stringent 
scenario.  The  total  national  WTP 
benefits  at  the  national-scale  for  all 
water  quality  use-supports  ranged  from 
approximately  $0.4  million  (1999 
dollars)  for  the  least  stringent  scenario 
to  $22.7  million  for  the  most  stringent 
scenario.  Total  WTP  benefits  (i.e.,  sum 
of  local-scale  and  national-scale)  for  all 
water  quality  use-supports  ranged  from 
approximately  $4.9  million  (1999 
dollars)  for  the  least  stringent  scenario 


to  $145  million  for  the  most  stringent 
scenario. 

Table  11-13  summarizes  the  residting 
estimates  of  economic  benefits  for  each 
of  the  six  regulatory  scenarios  analyzed. 
EPA  estimates  that  the  annual  benefits 
of  Phosphorus — Scenario  2/3  is 
approximately  $127  miUion  per  year;  for 
Phosphorus — Scenario  4a  is  $108 
million  per  year. 

Table  11-13.— Economic  Benefit 
of  Estimated  Improvements  in 
Surface  Water  Quality 

[In  millions  of  1999  dollars] 


Regulatory  .scenario 

Annual 
benefits 

Nitrogen — Scenario  1  

Nitrogen — Scenario  2/3  

$4.9 
63 

Nitrogen — Scenario  4a  

5.5 
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Table  11-13.— Economic  Benefit 
OF  Estimated  Improvements  in 
Surface  Water  Quality— Contin- 
ued 

(In  mWions  of  1999  doNars] 


Regulatory  scenario 

Annual 
benefits 

Nitrogen — Scenario  4b  

Ptiosphorus— Scenario  1  

Phosphorus— Scenario  2/3*  

Phosphoms— Scenario  4a'  

Phosphorus — Scenario  4b 

7.2 

87.6 

127.1 

108.5 

145.0 

'Proposed  scenarios. 

b.  Shellfish  Beds.  Pathogen 
contamination  of  coastal  waters  is  a 
leading  cause  of  shellfish  bed  harvest 
restrictions  and  closures.  Sources  of 
pathogens  include  runoff  from 
agricultural  land  and  activities.  Using 
The  1995  National  Shellfish  Register  of 
Classified  Growing  Waters  (shellfish 
register)  published  by  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  EPA  estimated 
the  possible  improvements  to  shellfish 
bed  harvesting  due  to  expected 
pathogen  reductions  of  each  regulatory 
scenario. 

First,  EPA  characterized  the  baseline 
aimual  shellfish  bed  loadings.  Then, 
EPA  estimated  the  area  of  shellfish- 
growing  waters  for  which  current 
loadings  are  harvested.  For  the  third 
step,  EPA  calculated  the  average  annual 
per-acre  yield  of  shellfish  form 
harvested  waters.  Next,  EPA  estimated 
the  area  of  shellfish-growing  waters  that 
are  ciurently  unharvested  as  a  result  of 
pollution  from  AFOs.  From  this,  EPA 
calculated  the  potential  harvest  of 
shellfish  from  waters  that  are  currently 
unharvested  as  a  result  of  pollution 
from  AFOs.  Estimates  for  all  scenarios 
range  from  $1.8  million  to  $2.9  million. 
Phosphorus — Scenarios  is  $2.7  million 
and  Phosphorus — Scenario  4a  is  $2.4 
million. 

c.  Fishkills.  Episodic  fish  kill  events 
resulting  from  spills,  manure  runoff, 
and  other  discharges  of  manure  frtim 
animal  waste  feeding  operations 
continue  to  remain  a  serious  problem  in 
the  United  States.  The  impacts  from 
these  incidents  range  from  immediate 
and  dramatic  kill  events  to  less  dramatic 
but  more  widespread  events.  Manure 
dumped  into  and  along  the  West  Branch 
of  the  Pecatonica  River  in  Wisconsin 
resulted  in  a  complete  kill  of 
smallmouth  bass,  catfish,  forage  fish, 
and  all  but  the  hardiest  insects  in  a  13 
mile  stretch  of  the  river.  Less  immediate 
catastrophic  impacts  on  water  quality 
from  manure  runoff,  but  equally 
important,  are  increased  algae  growth  or 
algae  blooms  which  remove  oxygen 


from  the  water  and  may  result  in  the 
death  of  fish.  Manure  nmoff  into  a 
shallow  lake  in  Arkansas  resulted  in  a 
heavy  algae  bloom  which  depleted  the 
lake  of  oxygen,  killing  many  fish. 

Fish  health  and  fish  kills  are  an 
indication  of  water  quality.  If  fish 
cannot  survive  or  are  sick  in  their 
natural  habitat  then  the  public  may 
view  the  water  as  unsuitable  for 
recreational  activities  and  fish  unfit  for 
human  consumption.  Parts  of  the 
Eastern  Shore  of  the  United  States  have 
been  plagued  with  problems  related  to 
pfiesteria,  a  dinoflagellate  algae  that 
exist  in  rivers  at  all  times,  but  can 
transform  itself  into  a  toxin  that  eats 
fish.  Fish  attacked  by  pfiesteria  have 
lesions  or  large,  gaping  holes  on  them  as 
their  skin  tissue  is  broken  down;  the 
lesions  often  result  in  death.  The 
transformation  of  pfiesteria  to  the  toxic 
form  is  believed  to  be  the  result  of  high 
levels  of  nutrients.  Fish  kills  related  to 
pfiesteria  in  the  Neuse  River  in  North 
Carolina  have  been  blamed  on  the 
booming  hog  industry  and  the 
associated  waste  spills  and  runoff  from 
the  hog  farms. 

There  is  preliminary  evidence  that 
suggests  that  there  are  human  health 
problems  associated  with  exposure  to 
pfiesteria.  As  a  result,  people  most 
likely  would  limit  or  avoid  recreational 
activities  in  waters  with  pfiesteria- 
related  fish  kills.  The  tovra  of  New  Bern, 
a  popular  summer  vacation  spot  along 
the  Neuse  River  in  North  Carolina,  was 
concerned  about  a  decline  in  toiirism 
after  several  major  fish  kills  in  the 
summer  of  1995.  Not  only  were  fish 
killed,  people  became  sick  after 
swimming  or  fishing  in  the  waters. 
People  swimming  in  the  waters  reported 
welts  and  sores  on  their  body.  Summer 
camps  canceled  boating  classes  and 
children  were  urged  to  stay  out  of  the 
water.  Fishing  boats  were  concerned 
about  taking  people  fishing  on  the  river. 
People  were  warned  not  to  eat  fish  that 
were  diseased  or  sick.  At  one  point, 
after  seeing  miles  and  miles  of  dead 
fish,  a  top  environmental  official  issued 
a  warning  lurging  people  not  to  swim, 
fish,  or  boat  in  the  fish-kill  zone.  Many 
blame  the  heax'y  rainfall  which  pumped 
pollutants  from  overflowing  sewage 
plants  and  hog  lagoons  into  the  river, 
creating  algae  blooms,  low  oxygen  and 
pfeisteria  outbreaks  as  the  cause  of  the 
fish  kills. 

Reports  on  fish  kill  events  in  the 
United  States  were  collected  by  the 
Natural  Resources  Defense  Council  and 
the  Izaak  Walton  League.  Nineteen 
states  reported  information  on  historical 
and  ciurent  fish  kills.  Using  these  data, 
EPA  estimated  the  benefits  related  to 
reduced  fish  being  killed  for  each 


regulatory  scenario.  At  a  seven  percent 
discount  rate,  benefits  range  from  $2 
million  to  $42  million.  Benefots  for 
Phosphorus — Scenario  3  range  from 
$2.4  million  to  $30.6  million;  for 
Phosphorus — Scenario  4a,  from  $2.8 
million  to  $34.5  million. 

d.  Groundwater  Contamination. 
CAFOs  can  contaminate  groundwater 
and  thereby  cause  health  risks  and 
welfare  losses  to  people  relying  on 
groundwater  sources  for  their  potable 
supplies  or  other  uses.  Of  particular 
concern  are  nitrogen  and  other  animal 
waste-related  contaminants  (originating 
from  manure  and  liquid  wastes)  that 
leach  through  the  soils  and  the 
luisaturated  zone  and  ultimately  reach 
groundwaters.  Nitrogen  loadings 
convert  to  elevated  nitrate 
concentrations  at  household  and 
commimity  system  wells,  and  elevated 
nitrate  levels  in  turn  pose  a  risk  to 
human  health  in  households  with 
private  wells  (nitrate  levels  in 
commimity  wells  are  regulated  to 
protect  hiunan  health).  The  proposed 
regulation  will  generate  benefits  by 
reducing  nitrate  levels  in  household 
wells,  and  there  is  clear  empirical 
evidence  that  households  have  a 
positive  willingness  to  pay  to  reduce 
nitrate  concentrations  in  their  water 
supplies. 

Tne  federal  health-based  National 
Primar>'  Drinking  Water  Standard  for 
nitrate  is  10  mg/L,  and  this  Maximum 
Contaminant  Level  (MCL)  applies  to  all 
Community  Water  Supply  systems. 
Households  relying  on  private  wells  are 
not  subject  to  the  federal  MCL  for  nitrate 
but  levels  above  10  mg/L  are  considered 
unsafe  for  sensitive  subpopulations 
(e.g.,  infants).  Several  economic  studies 
indicate  a  considerable  WTP  by 
households  to  reduce  the  likelihood  of 
nitrate  levels  exceeding  10  mg/L  (e.g., 
$448  per  year  per  household  (Poe  and 
Bishop,  1991)).  There  also  is  evidence  of 
a  positive  household  WTP  to  reduce 
nitrate  levels  even  when  baseline 
concentrations  are  considerably  below 
the  MCL  (approximately  $2  per  mg/L  of 
reduced  nitrate  concentration 
(Crutchfield  et  al.  1997,  De  Zoysa,     . 
1995)). 

Based  on  extensive  U.S.  Geologic 
Survey  (USGS)  data  on  nitrate  levels  in 
wells  throughout  the  country,  an 
empirical  model  was  developed  to 
predict  how  each  regulatory  option 
would  affect  the  distribution  of  nitrate 
concentrations  in  household  wells. 
Table  11-14  indicates  the  number  of 
household  wells  that  are  estimated  to 
have  baseline  (i.e.,  without  regulation) 
concentrations  above  10  mg/L  and  that 
will  have  these  concentration  reduced 
to  levels  below  the  MCL  for  each  option. 
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Also  shown  are  the  households  with 
predicted  nitrate  levels  that  are  below 
the  MCL  at  baseline,  but  that  will 


experience  further  reductions  in  nitrate 
levels  due  to  the  proposed  regulation. 


Table  11-14.— Reduction  in  Households  Exceeding  MCL  and  mg/L  of  Nitrate  in  Wells 


Regulatory  Scenario 


Baseline  #  of  households  affected 

Nitrogen — Scenario  1   

Nitrogen — Scenario  2/3  „... 

Nitrogen — Scenario  4a  

Nitrogen— Scenario  4b  

Ptios.— Scenario  1  

Phos— Scenario  2/3*  

Phos — Scenario  4a*  

Phos — Scenario  4b 

*  Proposed  scenarios. 


Reduction,  from 
baseline,  in  # 
households  ex- 
ceeding 10  mg/L 


1,277,137 
152,204 
152.204 
161,384 
161.384 
161,384 
161.384 
165.974 
165,974 


Total  number  of 

mg/L  reduced  in 

wells  at  1-10 

mg/L  baseline 


6,195,332 
961,741 
1,007,611 
1,186,423 
1,186.423 
1,103,166 
1,159,907 
1,374,990 
1,374,990 


The  monetized  benefits  of  these 
nitrate  concentration  reductions  is 
estimated  to  be  $49.4  million  per  year 
for  Phosphorus — Scenario  2/3,  as  shovra 
in  Table  11-15.  The  total  benefits  of  this 
scenario  consist  of  $47.8  million  for  the 
households  that  have  nitrate  levels 
reduced  to  below  the  MCL  from  baseline 
concentrations  above  10  mg/L,  plus  an 


additional  $1.5  million  for  those 
households  with  nitrate  reductions 
relative  to  baseline  levels  below  the 
MCL.  The  monetized  benefits  of  these 
nitrate  concentration  reductions  is 
estimated  to  be  $51.0  million  per  year 
for  Phosphorus— Scenario  4a.  The  total 
benefits  of  this  option  consist  of  $49.2 
million  for  the  households  that  have 


nitrate  levels  reduced  to  below  the  MCL 
from  baseline  concentrations  above  10 
mg/L,  plus  an  additional  $1.7  million 
for  those  households  with  nitrate 
reductions  relative  to  baseline  levels 
below  the  MCL.  The  household  benefits 
of  the  other  options  are  also  shown  in 
the  table,  and  range  frtjm  $46.4-$50.1 
million  per  year. 


Table  11-15.—  Annualized  Monetary  Benefits  Attributable  To  Reduced  Nitrate  Concentrations 


Regulatory  scenario 


Nitrogen — Scenario  1   

Nitrogen— Scenario  2/3  

Nitrogen— Scenario  4a  

Nitrogen— Scenario  4b  

Phosphorus — Scenario  1  .... 
Phosphorus — Scenario  2/3* 
Phosphoms— Scenario  4a* 
Phosphorus— Scenario  4b  .. 

*  Proposed  scenarios. 


Total  benefits 


$46,372,457 
46,432,250 
49,386,622 
49,386.622 
49,278,094 
49,352,058 
50,993,067 
50,993,067 


Benefits  from 
households  ex- 
ceeding MCL  at 
basieline 


$45,118,803 
45,118,803 
47.840,089 
47,840,089 
47,840,089 
47.840,089 
49,200,732 
49,200,732 


Benefits  from 
households  t>e- 
fween  1  and  10 
mg/L  at  tiaseiine 


$1,219,763 
1.276.293 
1,498.104 
1.498,104 
1.396.043 
1.465.648 
1,729,337 
1.729,337 


e.  Total  Benefit  of  Proposed 
Regulatory  Scenario.  Table  11-16  shows 
the  aimuaJized  benefits  for  each  of  the 
studies  conducted.  Table  11-17  shows 
the  summary  of  annualized  benefits  for 
three  discount  rates  (3,  5,  and  7 
percent).  The  total  monetized  benefits 
for  this  proposed  rule  are,  at  a 
minimum.  $163  million  for 


Phosphorus — Scenario  2/3  and  $146 
million  for  Phosphorus — Scenario  4a, 
discounted  at  seven  percent.  At  a  three 
percent  discount  rate,  the  annualized 
benefits  for  Phosphorus — Scenario  3  are 
$180  million  and  for  Phosphorus — 
Scenario  4a,  $163  million.  These 
represent  the  lower  bound  estimates  for 
this  analysis.  The  upper  end  of  the 


range  would  include  estimates  for 
drinking  water  treatment  plant  cost 
savings,  surface  water  improvements 
from  nonboatable  to  boatable  water 
quality  conditions,  and  other  benefits 
that  we  were  unable  to  estimate  at  this 
time.  We  plan  to  include  some  of  these 
monetized  benefits  in  the  final  rule. 


Table  11-16.— Estimated  Annualized  Benefits  of  Revised  CAFO  Regulations 

.  [1999  dollars,  millions] 


Regulatory  Scenario 


Nitrogen— Scenario  1   .. 
Nitrogen— Scenario  2/3 
Nitrogen — Scenario  4a 
Nitrogen — Scenario  4b 


Recreational 

and  non-use 

benefits 


4.9 
6.3 
5.5 
7.2 


Reduced 
fish  kills 


0.1-0.2 
0.1-0.3 
0.1-0.3 
0.1-0.3 


Improved 
sheltfishing 


0.1-1.8 
0.2-2.4 
0.2-2.2 
0.2-2.6 


Reduced  pri- 
vate well  con- 
tamination 


33.3-49.0 
33.3-49.1 
35.5-52.2 
35.5-52.2 
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Table  11-16.— Estimated  Annualized  Benefits  of  Revised  CAFO  Regulations— Continued 

[1999  dollars,  millions] 


Regulatory  Scenario 


Phosphorus— Scebami  1  .... 
Phosphorus— Scenario  2/3* 
Phosphorus — Scenario  4a* 
Phosphonjs — Scenario  4b  .. 


*  Proposed  scenarios. 


Nitrogen — Scenario  1  

Nitrogen — Sceriario  2/3 

Nitrogen — Scenario  4a 

Nitrogen — Scenario  4b 

Phosphorus — Scenario  1  .... 
Phosphorus — Scenario  2/3* 
PtKjsphorus — Scenario  4a*  . 
Pt>osphorus — Scenario  4b  .. 


'Proposed  scenarios. 


Recreational 

and  non-use 

benefits 


87.6 
127.1 
108.5 
145.0 


Reduced 
fish  kills 


0.2-0.3 
0.2-0.4 
0.2-0.4 
0.2-0.4 


Improved 
shellfishing 


0.2-2.1 
0.2-2.7 
0.2-2.4 
0.2-3.0 


Reduced  pri- 
vate well  con- 
tamination 


35.4-52.1 
35.4-52.1 
36.6-53.9 
36.6-53.9 


Table  11-17.— Summary  of  Annualized  Benefits 

[1999  dollars,  millions] 


Regulatory  scenario 


Discount  rates 

3  percent 

5  percent 

7  percent 

Low 

High 

Low 

High 

Low 

High 

54.1 

55.9 

45.0 

46.9 

38.4 

40.2 

55.7 

58.0 

46.6 

48.9 

39.9 

42.3 

58.0 

60.2 

48.3 

50.5 

41.2 

43.4 

59.7 

62.3 

50.1 

52.6 

43.0 

45.5 

140.0 

142.1 

130.4 

132.4 

123.3 

125.4 

179.7 

182.3 

170.0 

172.7 

163.0 

165.6 

162.8 

165.1 

152.8 

155.2 

145.5 

147.9 

199.4 

202.2 

189.4 

192.2 

182.1 

185.0 

Xn.  Public  Outreach 

A.  Introduction  and  Overview 

EPA  has  actively  involved  interested 
parties  to  assist  it  in  developing  a 
protective,  practical,  cost-effective 
regulatory  proposal.  EPA  has  provided 
many  opportunities  for  input  in  this 
ndemaking  process.  EPA  has  met  with 
various  members  of  the  stakeholder 
community  on  a  continuing  basis 
through  meeting  requests  and 
invitations  to  attend  meetings, 
conferences,  and  site  visits.  These 
meetings  with  environmental 
organizations,  agricultural 
organizations,  producer  groups,  and 
producers  representing  various 
agricultural  sectors  have  allowed  EPA  to 
interact  with  and  receive  input  from 
stakeholders  about  the  Unified  Strategy 
and  the  NPDES  and  effluent  limitations 
regulatory  revisions.  In  addition,  EPA 
convened  a  Small  Business  Advocacy 
Review  Panel  to  address  small  entity 
concerns.  EPA  also  sent  an  outreach 
package  to  and  met  with  several 
national  organizations  representing 
State  and  local  governments.  More 
detailed  information  on  EPA's  public 
outreach  is  provided  in  the  rulemaldng 
record. 

B.  Joint  USDA/EPA  Unified  AFO 
Strategy  Listening  Sessions 

In  the  fall  of  1998,  EPA  and  USDA 
announced  eleven  public  outreach 


meetings  designed  to  allow  public 
comment  on  the  Draft  Unified  National 
AFO  Strategy.  The  meetings  were  held 
in  the  following  cities:  Tulsa, 
Oklahoma;  Harrisburg,  Pennsylvania; 
Ontario,  California;  Madison, 
Wisconsin;  Seattie,  Washington;  Des 
Moines,  Iowa;  Chattanooga,  Tennessee; 
Indianapolis,  Indiana;  Fort  Worth, 
Texas;  Denver,  Colorado;  and 
Annapolis,  Maryland.  Each  meeting 
included  a  pre-meeting  among  state  and 
regional  officials,  EPA,  and  USDA 
representatives  to  discuss  the  draft 
strategy  and  the  issues  posed  by  CAFOs 
in  general.  All  participants  in  the  public 
sessions,  including  numerous  small 
entities,  were  given  the  opportunity  to 
sign  up  and  provide  their  comments  to 
a  panel  consisting  of  EPA,  USDA,  and 
local  representatives.  Many  of  the 
conunenters  made  points  or  raised 
issues  germane  to  small  entities.  A 
transcript  of  these  comments  was  used 
by  EPA  and  USDA  in  developing  the 
final  Unified  National  AFO  Strategy. 
These  comments  and  concerns  have 
been  considered  by  EPA  in  the 
development  of  the  revised  NPDES 
CAFO  regulations.  The  transcripts  of 
these  meetings  are  available  on  the 
OWM  Web  Site  (www.epa.gov/owm/ 
afo.htm)  and  are  available  in  the  record. 

C.  Advisory  Committee  Meeting 

EPA  was  invited  tameet  with  the 
Local  Government  Advisory  Committee, 


Small  Community  Advisory 
Subcommittee  on  September  8, 1999.  At 
this  Federal  Advisory  Committee  Act 
meeting,  EPA  described  the  CAFO 
regulatory  revisions  being  considered, 
and  responded  to  questions  concerning 
the  effect  of  EPA's  regulatory  actions  on 
small  commimities.  While  the  CAFO 
regulations  do  not  directly  affect  small 
communities,  AFOs  do  have  an  effect  on 
local  economies  and  on  the  local 
environment.  Thus,  how  they  are 
regulated  (or  not  regulated)  has 
implications  for  local  governments.  EPA 
is  keeping  local  government  concerns  in 
mind  as  it  proceeds  with  the  CAFO 
regulatory  revisions  and  general  public 
outreach  activities. 

D.  Farm  Site  Visits 

EPA  conducted  approximately  110 
site  visits  to  collect  information  about 
waste  management  practices  at  livestock 
and  poultry  operations.  Agency  staff 
visited  a  wide  range  of  operations, 
including  those  demonstrating 
centralized  treatment  or  new  and 
innovative  technologies.  EPA  staff 
visited  livestock  and  poultry  operations 
throughout  the  United  States,  the 
majority  of  which  were  chosen  with  the 
assistance  of  the  leading  industry  trade 
associations  and  also  by  the  Natural 
Resomces  Defense  Council,  the  Clean 
Water  Network,  university  experts.  State 
cooperative  and  extension  agencies,  and 
state  and  EPA  regional  representatives. 
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EPA  also  attended  USDA-sponsored 
farm  tours,  as  well  as  tours  offered  at 
industry,  academic,  and  government 
conferences.  Details  on  these  visits  are 
provided  in  the  rulemaking  record. 

EPA  staff  visited  cattle  feeding 
operations  in  Texas,  Oklahoma,  Kansas, 
Colorado,  California,  Indiana,  Nebraska, 
and  Iowa,  as  well  as  veal  operations  in 
Indiana.  The  capacities  of  the  beef 
feedlots  varied  from  500  to  120,000 
head.  EPA  also  visited  dairies  in 
Peimsylvania,  Florida,  California. 
Colorado,  and  Wisconsin,  with  the  total 
mature  dairy  cattle  at  the  operations 
ranging  from  40  to  4,000  cows.  In 
addition,  EPA  visited  broiler,  layer  and 
tiu-key  facilities  in  Georgia,  Arkansas, 
North  Carolina,  Virginia,  West  Virginia, 
Maryland,  Delaware,  Pennsylvania, 
Ohio,  Indiana,  a^  Wisconsin.  EPA 
visited  hog  facilities  in  North  Carolina, 
Ohio,  Iowa,  Minnesota,  Texas,  Colorado, 
Oklahoma,  and  Utah. 

E.  Industry  Trade  Associations 

Throughout  regulatory  development, 
EPA  has  worked  with  representatives 
from  the  national  trade  groups, 
including:  National  Cattlemen's  Beef 
Association  (NCBA);  American  Veal 
Association  (AVA);  National  Milk 
Producers  Federation  (NMPF); 
Professional  Dairy  Heifers  Growers 
Association  (PDHGA);  Western  United 
Dairymen  (WUD);  National  Pork 
Producers  Council  (NPPC);  United  Egg 
Producers  and  United  Egg  Association 
(UEP/UEA);  National  Turkey  Federation 
(NTF);  and  the  National  Chicken 
Council  (NCC).  All  of  the  above 
organizations  have  provided  assistance 
by  helping  with  site  visit  selection, 
submitting  supplemental  data, 
reviewing  descriptions  of  the  industry 
and  waste  management  practices,  and 
participating  in  and  hosting  industry 
meetings  with  EPA. 

F.  CAFO  Regulation  Workgroup  ' 

EPA  established  a  workgroup  that 
included  representatives  from  USDA 
and  seven  states,  as  well  as  EPA  Regions 
and  headquarters  offices.  The 
workgroup  considered  input  from 
stakeholders  and  developed  the 
regidatory  options  presented  in  today's 
proposal. 

G.  Small  Business  Advocacy  Review^ 
Panel 

1.  Summary  of  Panel  Activities 

To  address  small  business  concerns, 
EPA's  Small  Business  Advocacy 
Chairperson  convened  a  Small  Business 
Advocacy  Review  (SBAR)  Panel  under 
section  609(b)  of  the  Regulatory 
Flexibility  Act  (RFA)  as  amended  by  the 


Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  Participants 
included  representatives  of  EPA,  the 
Small  Business  Administration  (SBA) 
and  the  Office  of  Management  and 
Budget  (0MB).  "Small  Entity 
Representatives"  (SERs),  who  advised 
the  Panel,  included  small  livestock  and 
poultry  producers  as  well  as 
representatives  of  the  major  conunodity 
and  agricultural  trade  associations. 
Information  on  the  Panel's  proceedings 
and  recommendations  is  in  the  Final 
Report  of  the  Small  Business  Advocacy 
Review  Panel  on  EPA's  Planned 
Proposed  Rule  on  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
and  Effluent  Limitations  Guideline 
(Effluent  Guidelines)  Regulations  for 
Concentrated  Animal  Feeding 
Operations  (hereinafter  called  the 
"Panel  Report"),  along  with  other 
supporting  documentation  included  as 
part  of  the  Panel  process.  This 
information  can  be  found  in  the 
rulemaking  record. 

Prior  to  convening  a  SBAR  Pand,  EPA 
distributed  background  information  and 
materials  to  potential  SERs  on 
September  3,  1999  and  September  9, 
1999.  On  September  17, 1999,  EPA  held 
a  conference  call  from  Washington,  D.C. 
which  served  as  a  pre-panel  forum  for 
small  business  representatives  to 
provide  input  on  key  issues  relating  to 
the  proposed  regulatory  changes  to  the 
"CAFO  Rule."  Twenty-seven  small 
business  representatives  from  the  beef, 
dairy,  swine,  poultry,  and  exotic  animal 
livestock  industries  participated  in  the 
conference  call.  A  summary  of  the 
conference  call  is  included  in  the  Panel 
Report.  Following  the  conference  call, 
19  of  the  41  small  business  advisors  and 
nationcd  organizations  invited  to 
participate  on  the  conference  call 
submitted  written  comments.  These 
written  comments  are  included  in  the 
Panel  Report. 

The  SBAR  Panel  for  the  "CAFO  Rule" 
was  formally  convened  on  December  16, 
1999.  On  December  28.  1999,  the  Panel 
distributed  an  outreach  package  to  the 
final  group  of  SERs,  which  included 
many  of  the  participants  in  EPA's 
September  17,  1999  outreach  conference 
call.  The  package  included:  a  SER 
outreach  document,  which  provided  a 
definition  of  a  small  business  and 
described  those  entities  most  likely  to 
be  affected  by  the  rule;  an  executive 
simimary  of  EPA's  cost  methodology; 
regulatory  flexibility  alternatives;  a  cost 
methodology  overview  for  the  swine, 
poultry,  beef,  and  dairy  sectors;  a  cost 
annualization  approach;  and  a  list  of 
questions  for  SERs.  Additional 
modeling  information  was  also  sent  to 
SERs  on  January  7,  2000  and  January  10, 


2000.  A  complete  list  of  these 
docimients  can  be  found  in  the  Panel 
Report;  all  information  sent  to  the  SERs 
is  included  in  the  record. 

The  SERs  were  asked  to  review  the 
information  package  and  provide  verbal 
comments  to  the  Panel  during  a  January 
5,  2000  conference  call,  in  which  22 
SERs  participated.  Dining  this 
conference  call,  SERs  were  also 
encoinaged  to  submit  written 
comments.  SERs  were  given  an 
additional  opportunity  to  make  verbal 
comments  during  a  second  conference 
call  held  on  January  11,  2000.  in  which 
20  SERs  participated.  During  both 
conference  calls,  SERs  were  asked  to 
comment  on  the  costs  and  viability  of 
the  proposed  alternatives  under 
consideration  by  EPA.  A  summary  of 
both  conference  calls  can  be  found  in 
the  Panel  Report.  Following  the  calls, 
the  Panel  received  20  sets  of  written 
comments  from  14  SERs.  A  complete  set 
of  these  comments  is  included  in  the 
Panel  Report. 

2.  Simimary  of  Panel  Recommendations 

A  full  discussion  of  the  comments 
received  from  SERs  and  Panel 
recommendations  is  included  in  the 
Panel  Report.  The  major  issues 
summarized  are  as  follows. 

a.  Number  of  Small  Entities.  The 
Panel  reviewed  EPA's  methodology  to 
develop  its  estimate  of  the  small  entities 
to  which  the  proposed  nde  will  likely 
apply.  EPA  proposed  two  alternative 
approaches  to  estimate  the  number  of 
small  businesses  in  these  sectors.  Both 
approaches  identify  small  businesses  in 
these  sectors  by  equating  SBA's  annual 
revenue  definition  with  the  number  of 
animals  at  an  operation  and  estimate  the 
total  number  of  small  businesses  in 
these  sectors  using  farm  size 
distribution  data  from  USDA.  One 
approach  equates  SBA's  annual  revenue 
definition  with  operation  size  using 
farm  revenue  data,  as  described  in 
Section  X.J.2  of  this  dociunent.  Another 
approach  equates  SBA's  annual  revenue 
definition  with  the  operation  size  using 
a  modeling  approach  developed  by  EPA 
that  calculates  the  amount  of  livestock 
revenue  at  an  operation  based  market 
data,  including  the  USDA-reported  price 
received  by  producers,  average  yield, 
and  the  number  of  annual  marketing 
cycles.  (Additional  information  on  this 
latter  approach  is  in  the  rulemaking 
record.) 

During  the  Panel  process,  and 
following  formal  consultation  with  SBA, 
the  Panel  participants  agreed  to  use  the 
first  approach  to  estimate  the  number  of 
small  businesses  in  these  sectors.  More 
details  on  this  approach  is  provided  in 
Section  X.J.2  and  in  Section  9  of  the 
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Economic  Analysis.  More  detail  on  the 
Panel's  deliberation  of  the  approach 
used  to  determine  the  number  of  small 
businesses  is  provided  Sections  4  and  5 
of  the  Panel  Report  and  in  other  support 
dociunentation  developed  during  the 
SBAR  Panel  process.  The  Panel  noted 
that  the  revised  methodology  may  not 
accurately  portray  actual  small 
businesses  in  all  cases  across  all  sectors. 
The  Panel  also  recognized  that,  under 
this  small  business  definition,  EPA 
would  be  regulating  some  small 
facilities,  but  urged  EPA  to  consider  the 
small  business  impacts  of  doing  so. 

b.  Potential  Reporting,  Record 
Keeping,  and  Comphande 
Requirements.  Record  Keeping  Related 
to  Off-Site  Transfer  of  Manure.  The 
Panel  reviewed  EPA's  consideration  of 
record  keeping  and  reporting 
requirements  in  connection  with  off-site 
transfer  of  manure.  The  Panel 
recommended  that  EPA  review  and 
streamline  the  requirements  for  small 
entities.  In  response  to  this 
recoQunendation.  EPA  is  limiting  its 
proposal  to  keep  records  of  the  name 
and  address  of  the  entity  to  which  the 
CAFO  is  transferring  manure,  how 
much  is  being  transferred  and  the 
nutrient  content  of  the  manure  on-site. 
This  information  would  allow  EPA  to 
track  manure,  and  to  follow-up  with  the 
third  party  recipient  to  ascertain 
whether  the  manure  was  applied  in 
accordance  with  Clean  Water  Act 
requirements  that  may  apply.  EPA  is 
also  proposing  under  one  co-proposed 
option  that  a  CAFO  obtain  a 
certification  from  recipients  that  land 
application  is  done  in  accordance  with 
proper  agricultiu^l  practices.  EPA 
assumes  recipients  of  maniu«  are  mostly 
field  crop  producers  who  already 
maintain  appropriate  records  relating  to 
nutrient  management.  EPA  is  not 
proposing  to  establish  specific 
requirements  for  these  offsite  recipients. 

Permit  Application  and  Certification 
Requirements.  The  Panel  asked  EPA  to 
consider  the  burden  associated  with 
increasing  the  number  of  entities  subject 
to  permit  between  300  AU  and  1,000 
AU.  Furthermore,  the  Panel 
recommended  that  EPA  carefully 
consider  appropriate  streamlining 
options  before  considering  a  more 
burdensome  approach.  EPA  considered 
several  alternative  scenarios  for  the 
scope  of  permit  coverage  of  facilities  in 
this  size  group,  and  decided  to 
simultaneously  co-propose  two 
scenarios,  as  each  offers  different  means 
of  accomplishing  similar  environmental 
outcomes. 

The  first  alternative  proposal  would 
retain  the  current  three-tier  structure, 
but  would  require  an  operation  in  the 


300-1,000  AU  size  tier  to  certify  to  the 
permitting  authority  that  it  does  not 
meet  any  of  the  "risk-based"  conditions 
(described  in  Section  VII),  and  thus  is 
not  required  to  obtain  a  permit.  The 
three-tier  structure  would  require  all 
AFOs  with  300  AU  or  more  to,  at  a 
minimum,  obtain  a  permit  nutrient  plan 
and  submit  a  certification  to  the  permit 
authority.  This  alternative  would 
provide  the  permit  authority  the 
opportunity  to  implement  effective 
programs  to  assist  AFOs  in  order  to 
minimize  how  many  would  be  required 
to  apply  for  a  permit.  Because  those 
certifying  would  not  be  CAFOs, 
however,  they  would  have  access  to 
section  319  nonpoint  source  funds.  This 
co-proposed  alternative  does  not  meet 
one  of  the  goals  of  today's  proposal,  as 
recommended  by  the  Panel,  that  is,  to 
simplify  the  regulations  to  improve 
understanding  and  therefore  compliance 
by  the  regulated  community.  Further, 
the  conditions  are  such  that  dl\  facilities 
with  300  AU  or  more  would  incxir  some 
cost  associated  with  certifying  they  do 
not  meet  any  of  the  conditions.  EPA  is 
also  requesting  comment  on  a  variation 
of  the  three-tier  structure  that  was 
presented  to  the  SERs  and  generally 
favorably  received  by  the  Panel  (see 
detailed  discussion  in  Section  VII.B.3). 

The  second  alternative  proposal 
woidd  adopt  a  two-tier  structure  that 
defines  all  operations  with  500  AU  or 
more  as  CAFOs.  (EPA  is  also  requesting 
comment  on  a  750  AU  threshold.)  This 
proposal  would  provide  regulatory  relief 
for  operations  between  300  AU  and  500 
AU  that  may  be  considered  CAFOs 
under  the  existing  regulations. 
Operations  in  this  size  group  would  not 
be  subject  to  the  certification  process 
and  would  not  incur  the  costs 
associated  with  certi^cation,  such  as  the 
costs  to  obtain  a  certified  Permit 
Nutrient  Plan  and  to  submit  a 
certification  to  the  permit  authority. 
Under  the  two-tier  structure,  operations 
with  more  than  500  AU  would  all  be 
required  to  apply  for  a  permit.  All 
facilities  with  fewer  than  500  AU  would 
be  subject  to  permitting  as  CAFOs  only 
through  case-by-case  designation  based 
on  a  finding  that  the  operation  is  a 
significant  contributor  of  pollution  by 
the  permit  authority.  This  proposal 
offers  simplicity  and  clarity  as  to  which 
entities  will  be  subject  to  the  proposed 
regulations  and  those  that  will  not, 
which  was  recommended  by  the  Panel, 
as  well  as  indicated  by  the  regulated 
community  as  one  of  the  goals  of  today's 
proposal.  Representatives  of  some  State 
programs,  however,  have  indicated  that 
they  would  prefer  an  option  that  allows 
State  non-NPDES  programs  to  address 


issues  at  CAFOs  in  their  states,  rather 
than  being  required  to  write  permits. 

EPA  is  also  proposing  to  provide 
regulatory  relief  to  small  businesses  by 
eliminating  the  mixed  animal 
calculation.  As  a  result,  smaller 
operations  that  house  a  mixt\ire  of 
animal  types  where  none  of  these 
animal  types  independently  meets  the 
regulatory  threshold  are  not  considered 
CAFOs  under  either  of  today's 
proposals,  unless  they  are  individually 
designated.  EPA  believes  that  this  will 
provide  maximum  flexibility  for  these 
operations  since  most  are  now 
participating  in  USDA's  voluntary 
CNMP  program,  as  outlined  in  the  AFO 
Strategy.  For  more  information,  see 
discussion  in  Section  VII.  A  summary  of 
EPA's  economic  analysis  is  provided  in 
Section  X.J  of  this  preamble. 

Frequency  of  Testing.  The  Panel 
reviewed  EPA's  consideration  of 
requiring  periodic  soil  testing.  The 
Panel  agreed  that  testing  manure  and 
soil  at  different  rates  may  be 
appropriate,  but  expressed  concern 
about  the  burden  of  any  inflexible 
testing  requirements  on  small 
businesses.  The  Panel  recommended 
that  EPA  consider  leaving  the  frequency 
of  required  testing  to  the  discretion  of 
local  permit  writers,  and  request 
comment  on  any  testing  requirements 
that  are  included  in  the  proposed  rule. 
The  Panel  further  recommended  that 
EPA  weigh  the  burden  of  testing 
requirements  to  the  need  for  such 
information. 

EPA  is  proposing  to  require  soil 
testing  of  each  field  every  three  years 
and  manure  testing  once  per  year.  The 
proposed  frequency  is  consistent  with 
standards  in  many  states  and  also 
recommendations  from  agricultural 
extension  services.  To  ensure  that  soils 
have  not  reached  a  critical 
concentration  of  phosphorus,  EPA 
believes  that  it  is  necessary  to  establish 
a  minimum  sampling  frequency  and 
testing  requirements  for  all  CAFOs, 
regardless  of  size.  Since  it  is  believed 
that  much  of  the  water  pollution  from 
agriculture  comes  bom  field  runoff, 
information  on  manure  and  soil  content 
is  essential  for  the  operator  to  determine 
at  what  rate  manure  should  be  applied. 
EPA  believes  this  information  is 
essential  for  the  permitting  authority  to 
know  whether  the  manure  is  being  land 
applied  at  proper  rates.  The  local  permit 
writer  retains  the  discretion  to  require 
more  frequent  testing. 

Groundwater  Requirements  Where 
Linked  to  Surface  Water.  The  Panel 
reviewed  EPA's  consideration  of  an 
opUon  that  would  require  groundwater 
controls  at  facilities  that  are  determined 
to  have  a  direct  hydrological  connection 
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to  surface  water  since  there  is 
reasonable  potential  for  dischai;ges  to 
surface  water  via  ground  water  at  these 
facilities  ("Option  3").  Because  of  the 
potentially  high  costs  to  small  operators 
associated  with  both  making  a 
determination  of  a  hydrologic  link  and 
installing  controls  (such  as  lagoon 
liners,  mortality  composting  devices, 
groundwater  monitoring  wells,  concrete 
pads,  and  other  technologies),  the  Panel 
recommended  that  EPA  examine  this 
requirement,  giving  careful 
consideration  to  the  associated  small 
entity  impacts,  in  light  of  the  expected 
environmental  benefits  resulting  ftom^ 
this  option.  The  Panel  further 
recommended  that  if  EPA  decides  to 
propose  any  such  requirements  that  it 
consider  streamlining  the  requirements 
for  small  entities  [e.g.,  sampling  at 
reduced  rates)  or  exempting  them 
altogether. 

(i)  Existing  CAFOs.  EPA  is  proposing 
to  require  existing  beef  and  dairy 
CAFOs  to  install  groundwater  controls 
when  the  groimdwater  beneath  the 
production  area  has  a  direct  hydrologic 
connection  to  surface  water  (Option  3, 
as  described  in  Section  VIH).  Ttis 
includes  installation  of  wells  and 
biannual  sampling  to  monitor  for  any 
potential  discharge  from  the  production 
area.  CAFOs  are  also  expected  to 
construct  concrete  pads  or  impermeable 
surfaces,  as  well  as  install  synthetic 
liners  if  necessary  to  prevent  discharges 
to  siuface  water  via  direct  hydrologic 
connection.  The  groundwater  controls 
which  are  part  of  the  proposed  BAT 
requirements  are  in  addition  to  the  land 
application  requirements  which  ensure 
that  the  manure  and  wastewater 
application  to  land  owned  or  controlled 
by  the  CAFO  is  done  in  accordance  with 
a  PNP  and  does  not  exceed  the  nutrient 
requirements  of  the  soil  and  crop.  EPA 
has  determined  that  this  option 
represents  the  best  available  technology 
for  existing  beef  and  dairy  CAFOs  and 
that  this  requirement  is  economically 
achievable  under  both  proposed 
permitting  scenarios  [i.e.  the  two-tier 
and  three-tier  structures),  although  some 
CAFOs  in  these  sectors  may  experience 
increased  financial  burden.  Because  the 
risks  from  discharged  pollutants  from 
groundwater  to  surface  water  are 
location-specific,  EPA  believes  that  the 
proposed  groundwater  requirements  are 
necessary  at  CAFOs  where  there  is  a 
hydrologic  connection  to  surface  waters. 
EPA's  is  proposing  that  these 
requirements  are  economically 
achievable  by  operations  that  are 
defined  as  CAFOs  and  are  also  small 
businesses.  The  results  of  EPA's  small 
business  analysis  is  provided  in  Section 


X.J  of  this  preamble.  Moreover,  EPA 
believes  that  the  estimated  benefits  in 
terms  of  additional  groundwater-surface 
water  protections  would  be  significant. 
EPA's  pollution  reduction  estimates 
across  options  are  presented  in  the 
Development  Docxmient. 

EPA  IS  not  proposing  BAT 
requirements  for  the  existing  swine,  veal 
and  poultry  subcategories  on  the  basis 
of  Option  3,  i.e.,  EPA  rejected  proposing 
groimdwater  monitoring  and  controls  in 
the  effluent  guidelines  for  these  CAFOs. 
As  described  in  Section  VIII  of  this 
preamble.  EPA  is  proposing  Option  St. as 
the  best  available  technology 
economically  achievable,  which 
requires  zero  discharge  &t)m  the  animal 
production  area  with  no  exception  for 
storm  events.  Were  EPA  to  add  the 
requirement  to  control  discharges  to 
groimdv^ater  that  is  directly  connected 
to  surface  waters  in  addition  to  the 
Option  5  requirements,  the  costs  would 
result  in  much  greater  financial  impacts 
to  hog  and  poultry  operations.  EPA's 
analysis  shows  that  the  full  cost  of 
groundwater  controls  ("Option  3")  in 
addition  to  requirements  under  Option 
5  would  not  be  economically  achievable 
by  operations  in  these  sectors. 

(iij  New  CAFOs.  EPA  is  proposing  to 
require  that  all  new  CAFOs  in  all 
subcategories  install  groimdwater 
controls.  EPA  expects  that  requiring 
groundwater  monitoring  is  affordable  to 
new  facilities  since  these  facilities  do 
not  face  the  cost  of  retrofit.  EPA's 
economic  analysis  of  new  facility  costs 
is  provided  in  Section  X.F.l(b)  of  this 
preamble.  More  detailed  information  is 
provided  in  the  Economic  Analysis  and 
the  Development  Document. 

c.  Relevance  of  Other  Federal  Rules. 
The  Panel  did  not  note  any  other 
Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

d.  Regulatory  Alternatives.  The  Panel 
considered  a  wide  range  of  options  and 
regulatory  alternatives  for  reducing  the 
burden  on  small  business  in  complying 
with  today's  proposal.  These  included: 

Revised  Applicability  Thresholds.  The 
Panel  recommended  that  EPA  give 
serious  consideration  to  the  issues 
discussed  by  the  Panel  when 
determining  whether  to  establish  less 
stringent  effluent  limitations  guidelines 
for  smaller  facilities,  and  whether  to 
preserve  maximum  flexibility  for  the 
best  professional  judgement  of  local 
permit  writers.  The  Panel  also 
recommended  that  the  Agency  carefully 
evaluate  the  potential  benefits  of  any 
expanded  requirements  for  operations 
with  between  300  and  1,000  AU  and 
ensure  that  those  benefits  are  sufficient 
to  warrant  the  additional  costs  and 


administrative  burden  that  would  result 
for  small  entities. 

EPA  is  proposing  to  apply  the  effluent 
limitation  guidelines  to  all  facilities  that 
are  defined  as  CAFOs,  although  EPA  is 
also  requesting  comment  on  an  option 
under  which  they  would  only  apply  to 
facilities  with  greater  than  1,000  AUs. 
Thus,  under  the  three-tier  structure  all 
CAFOs  with  300  AU  or  more  would  be 
subject  to  the  effluent  guidelines.  Under 
the  two-tier  structure,  all  CAFOs  with 
500  AU  or  more  would  be  subject  to  the 
effluent  guidelines.  EPA  is  also 
requesting  comment  on  a  750  AU 
threshold  for  the  two-tier  structure. 
Under  both  of  the  co-proposed 
alternatives,  EPA  is  proposing  to 
eliminate  the  "mixed"  animal 
calculation  for  operations  with  more 
than  a  single  animal  type  for 
determining  which  AFOs  are  CAFOs.  As 
a  result,  smaller  operations  that  house  a 
mixture  of  animal  types  where  none  of 
these  animal  types  independently  meets 
the  regulatory  threshold  are  not 
considered  CAFOs  under  today's 
proposed  rulemaking,  unless  they  are 
individually  designated.  EPA  believes 
that  this  will  provide  maximum     « 
flexibility  for  these  operations  since 
most  are  now  participating  in  USDA's 
voluntary  CNMP  program,  as  outlined 
in  the  AFO  Strategy.  For  more 
information,  see  discussion  in  Section 

vn. 

EPA's  two-tier  proposal  provides 
additional  relief  to  small  businesses. 
Under  the  two-tier  structure,  EPA  is 
proposing  to  establish  a  regulatory 
threshold  that  would  define  as  CAFOs 
all  operations  with  more  than  500  AU. 
This  co-proposed  alternative  would 
provide  relief  to  small  businesses  since 
this  would  remove  fit>m  the  CAFO 
definition  operations  with  between  300 
AU  to  500  AU  that  under  the  current 
rules  are  defined  as  CAFOs.  These 
operations  would  no  longer  be  defined 
as  CAFOs  and  may  avoid  being 
designated  as  CAFOs  if  they  take 
appropriate  steps  to  prevent  discharges. 
In  addition,  if  operations  of  any  size  that 
would  otherwise  be  defined  as  CAFOs 
can  demonstrate  that  they  have  no 
potential  to  discharge,  they  would  not 
need  to  obtain  a  permit.  Also,  under  the 
two-tier  structure,  EPA  is  proposiiig  to 
raise  the  size  standard  for  defining  egg 
la)dng  operations  as  CAFOs  from  30,000 
to  50,000  laying  hens.  This  alternative 
would  remove  from  the  CAFO 
definition  egg  operations  of  this  size 
that  under  the  current  rules  are  defined 
as  CAFOs,  if  they  utilize  a  liquid 
manure  management  system. 

EPA  believes  that  revising  the 
regulatory  thresholds  below  1.000  AU  is 
necessary  to  protect  the  environment 
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from  CAFO  discharges.  At  the  current 
1,000  AU  threshold,  less  than  50 
percent  of  all  manure  and  wastewater 
generated  annually  would  be  captured 
under  the  regulation.  Under  the  co- 
proposed  alternatives,  between  64 
percent  (two-tier)  and  72  percent  (three- 
tier)  would  be  covered.  (See  Section 
rV.A  of  this  preamble.)  Total  pre-tax 
compliance  costs  to  CAFOs  with  fewer 
than  1,000  AU  is  estimated  to  range 
between  $226  miUion  annually  (two- 
tier)  to  $298  million  annually  (three- 
tier),  or  about  one-third  of  the  total 
estimated  annual  costs  (see  Section 
X.E.1).  EPA  believes  that  the  estimated 
benefits  in  terms  of  additional  manure 
coverage  justify  the  estimated  costs. 
EPA  estimates  that  60  percent  (two-tier) 
to  70  percent  (three-tier)  of  all 
operations  that  are  defined  as  CAFOs 
and  are  also  small  businesses  are 
operations  with  less  than  1,000  AU. 
EPA's  economic  analysis,  however, 
indicates  that  these  small  businesses 
will  not  be  adversely  impacted  by  the 
proposed  requirements.  EPA's  estimates 
of  tike  number  of  small  businesses  and 
the  results  of  its  economic  analysis  is 
provifled  in  Section  X.J  of  this 
preamble. 

Under  each  co-proposed  alternative, 
EPA  is  proposing  that  operations  that 
are  not  defined  as  CAFO  (i.e..  operations 
with  fewer  animals  than  the  AU 
threshold  proposed)  could  still  be 
designated  as  CAFOs  on  a  case-by-case 
basis.  During  the  Panel  process,  the 
Panel  urged  EPA  not  to  consider 
changing  the  designation  criteria  for 
operations  with  less  than  300  AU.  This 
includes  the  criterion  that  the 
permitting  authority  must  conduct  an 
on-site  inspection  of  any  AFO,  in 
making  a  designation  determination. 
EPA  is  not  proposing  to  eliminate  the 
on-site  inspection  requirement.  EPA 
believes  it  is  appropriate  to  retain  the 
requirement  for  an  on-site  inspection 
before  the  permitting  authority 
determines  that  an  operation  is  a 
"significant  contributor  of  pollution." 
No  inspection  would  be  required  to 
designate  a  facility  that  was  previously 
defined  or  designated  as  a  CAFO.  EPA 
is,  however,  requesting  comment  on 
whether  or  not  to  eliminate  this 
provision  or  to  redefine  the  term  "on- 
site"  to  include  other  forms  of  site- 
specific  data  gathering.  In  addition,  EPA 
is  proposing  to  delete  two  criteria, 
including  discharge  from  maiunade 
device  and  direct  contact  with  waters  of 
the  U.S..  as  imnecessary  to  the 
determination  of  whether  an  operation 
should  be  designated  as  a  CAFO.  EPA 
is  also  proposing  to  clarify  EPA's 
designation  authority  in  States  with 


NPDES  approved  programs.  For  more 
information,  see  Section  VII. 

25-year,  24-hour  Storm  Event.  At  the 
time  of  SBREFA  outreach.  EPA 
indicated  to  SERs  and  to  the  Panel  that 
it  was  considering  removing  the 
exemption,  but  not  changing  the  design 
requirement  for  permitted  CAFOs.  The 
Panel  expressed  concern  about 
removing  this  exemption  for  operations 
with  fewer  than  1000  AU.  The  Panel 
reconunended  that  if  EPA  removes  the 
exemption,  it  should  fully  analyze  the 
incremental  costs  associated  with 
permit  applications  for  those  facilities 
that  are  not  presentiy  permitted  that  can 
demonstrate  they  do  not  discharge  in 
less  than  a  25-year,  24-hour  storm  event, 
as  well  as  any  costs  associated  with 
additional  conditions  related  to  land 
application,  nutrient  management,  or 
adoption  of  BMPs  that  the  permit  might 
contain.  The  Panel  reconunended  that 
EPA  carefully  weigh  the  costs  and 
benefits  of  removing  the  exemption  for 
small  entities.  The  Panel  also  urged  EPA 
to  consider  reduced  application 
requirements  for  small  operations 
afi^ected  by  the  removal  of  the 
exemption. 

EPA  is  proposing  to  require  that  all 
operations  that  are  CAFOs  apply  for  a 
permit.  EPA  is  proposing  to  remove  the 
25-year,  24-hoiu'  storm  exemption  from 
the  definition  of  a  CAFO.  It  is  difficult 
to  monitor,  and  removal  of  this 
exemption  will  make  the  rule  simpler 
and  more  equitable.  However,  we  are 
proposing  to  retain  the  25-year,  24-hour 
storm  event  as  a  design  standard  in  the 
effluent  limitation  guidelines  for  certain 
animal  sectors  (specifically,  the  beef  and 
dairy  cattle  sectors).  As  a  result, 
operations  in  these  sectors  that 
discharge  only  in  the  event  of  a  25-year, 
24-hour  storm  would  not  be  exempt 
bom  being  defined  as  CAFOs,  but 
would  be  in  compliance  with  their 
permit  as  long  as  they  met  the  25-year, 
24-hour  storm  design  standard.  EPA  is 
proposing  to  establish  BAT  for  the 
swine,  poultry,  and  veal  subcategories 
on  the  basis  of  Option  5  which  bans 
discharge  firom  the  production  area 
under  any  circvunstances.  The 
technology  basis  for  this  option  is 
covered  lagoons,  and  does  not  establish 
a  different  design  standard  for  these 
lagoons.  Removal  of  the  exemption  from 
the  CAFO  definition  should  have  no 
impact  on,  operations  that  are  already 
employing  good  management  practices. 
More  information  is  provided  in 
Sections  VII  and  VIII  of  this  document. 
Prior  to  proposing  to  remove  this 
exemption,  EPA  evaluated  the 
incremental  costs  associated  with 
permit  applications  for  those  facilities 
that  are  not  presentiy  permitted  and 


other  associated  costs  to  regulated  small 
entities.  EPA's  economic  analysis  is 
provided  in  Section  X.J  of  this 
preamble.  Estimated  costs  to  the  NPDES 
Permitting  Authority  are  presented  in 
Section  X.G.I.  Section  X.I  presents  a 
comparison  of  the  annualized 
compliance  costs  and  the  estimated 
monetized  benefits. 

Manure  and  Wastewater  Storage 
Capacity.  The  Panel  noted  the  SERs' 
concern  about  the  high  cost  of 
additional  storage  capacity  and 
recommended  that  EPA  consider  low- 
cost  alternatives  in  its  assessment  of 
best  available  technologies 
economically  achievable,  especially  for 
any  subcategories  that  may  include 
small  businesses.  The  Panel  was 
concerned  about  the  high  cost  of  poultry 
storage  and  asked  EPA  to  consider  low 
cost  storage.  EPA  is  proposing  that 
facilities  may  not  discharge  pollutants 
to  surface  waters.  To  meet  this 
requirement,  facilities  may  choose  to 
construct  storage  sheds,  cover  manure, 
collect  all  runoff,  or  any  other  equally 
effective  combination  of  technologies 
and  practices.  The  proposal  does  not 
directiy  impose  any  minimum  storage 
requirements. 

Land  Application.  The  Panel 
recommended  that  EPA  continue  to 
work  with  USDA  to  explore  ways  to 
limit  permitting  requirements  to  the 
minimum  necessary  to  deal  with  threats 
to  water  quality  ftt)m  over-application 
and  to  define  what  is  "appropriate" 
land  application,  consistent  with  the 
agricultural  stormwater  exemption.  The 
Panel  recommended  that  EPA  consider 
factors  such  as  annual  rainfall,  local 
topography,  and  distance  to  the  nearest 
stream  when  developing  any 
certification  and/or  permitting 
requirements  related  to  land 
application.  The  Panel  also  noted  the 
high  cost  of  P-based  application  relative 
to  N-based  application,  and  supported 
EPA's  intent  to  require  the  use  of  P- 
based  application  rates  only  where 
necessary  to  protect  water  quality,  if  at 
all,  keeping  in  mind  its  legal  obligations 
xmder  the  CWA.  The  Panel 
recommended  that  EPA  consider 
leaving  the  determination  of  whether  to 
require  the  use  of  P-based  rates  to  the 
permit  writer's  discretion,  and  continue 
to  work  with  USDA  in  exploring  such 
an  option. 

EPA  recognizes  that  the  rate  of 
application  of  the  maniu«  and 
wastewater  is  a  site-specific 
determination  that  accounts  for  the  soil 
conditions  at  a  CAFO.  Depending  on 
soil  conditions  at  the  CAFO.  EPA  is 
proposing  to  require  that  the  operator 
apply  the  manure  and  wastewater  either 
according  to  a  nitrogen-standard  or. 


where  necessary,  on  a  phosphorus- 
standard.  If  the  soil  phosphorus  levels 
in  a  region  are  very  high,  the  CAFO 
would  be  prohibited  from  applying  any 
manure  or  wastewater.  EPA  believes 
that  this  will  improve  water  quality  in 
some  production  regions  where  the 
amount  of  phosphorus  in  animal 
manure  and  wastewater  being  generated 
exceeds  crop  needs  and  has  resulted  in 
a  phosphorus  build-up  in  the  soils  in 
those  regions.  Evidence  of  maniu^- 
phosphorus  generation  in  excess  of  crop 
needs  is  reported  in  analyses  conducted 
by  USDA.  Other  data  show  that  larger 
operations  tend  to  have  less  land  to  land 
apply  manure  nutrients  that  are 
generated  on-site.  EPA  believes  that 
each  of  the  co-proposed  alternatives 
establish  a  regulatory  threshold  that 
ensures  that  tiiose  operations  with 
limited  land  on  which  to  apply  maniue 
are  permitted.  Under  the  three-tier 
structure,  EPA  is  proposing  risk 
conditions  that  would  require  nutrient 
management  (i.e..  PNPs)  at  operations 
■with  300  to  1,000  AU.  In  addition,  EPA 
is  proposing  imder  one  co-proposed 
option  to  require  letters  of  certification 
be  obtained  fitjm  off-site  recipients  of 
CAFO  manure.  Operations  that  are  not 
defined  as  CAFOs,  but  that  are 
determined  to  be  a  "significant 
contributor  of  pollution"  by  the  permit 
authority,  may  be  designated  as  CAFOs. 

EPA  is  proposing  a  method  for 
assessing  whether  phosphorus-based 
application  is  necessary  that  is 
consistent  with  USDA's  policy  on 
nutrient  management.  In  all  other  areas, 
a  nitrogen-based  application  rate  would 
apply.  EPA's  proposal  grants  flexibility 
to  the  states  in  determining  the 
appropriate  basis  for  land  application 
rates.  EPA  will  continue  to  work  with 
USDA  to  evaluate  appropriate  measures 
to  distinguish  proper  agricultural  use  of 
maniu^. 

Co-Permitting.  The  Panel  reviewed 
EPA's  consideration  of  requiring 
corporate  entities  that  exercise 
substantial  operational  control  over  a 
CAFO  to  be  co-permitted.  The  Panel  did 
not  reach  consensus  on  this  issue.  The 
Panel  was  concerned  that  any  co- 
permitting  requirements  may  entail 
additional  costs  and  that  co-permitting 
cannot  prevent  these  costs  from  being 
passed  on  to  small  operators,  to  the 
extent  that  corporate  entities  enjoy  a 
bargaining  advantage  during  contract 
negotiations.  The  Panel  thus 
recommended  that  EPA  carefully 
consider  whether  the  potential  benefits 
from  co-permitting  warrant  the  costs 
particularly  in  light  of  the  potential 
shifting  of  those  costs  from  corporate 
entities  to  contract  growers.  The  Panel 
also  recommended  that  if  EPA  does 
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require  co-permitting  in  the  proposed 
rule,  EPA  consider  an  approach  in 
which  responsibilities  are  allocated 
between  the  two  parties  such  that  only 
one  entity  is  responsible  for  compliance 
with  any  given  permit  requirement.  This 
would  be  the  party  that  has  primary 
control  over  that  aspect  of  operations. 
Flexibility  could  also  be  given  to  local 
permit  writers  to  determine  the 
appropriate  locus  of  responsibility  for 
each  permit  component.  Finally,  the 
Panel  recommended  that  if  EPA  does 
propose  any  form  of  co-permitting,  it 
address  in  the  preamble  both  the 
enviroiunental  benefits  and  any 
economic  impacts  on  small  entities  that 
may  result  and  request  comment  on  its 
approach.  If  EPA  does  not  propose  a  co- 
permitting  approach,  the  Panel 
reconunended  that  EPA  discuss  the 
strengths  and  weaknesses  of  this 
approach  and  request  comment  on  it. 

EPA  is  proposing  in  the  rule  to  clarify 
that  co-permitting  is  appropriate  where 
a  corporate  or  other  entity  exercises 
substantial  operational  control  over  a 
CAFO.  Data  show  that  some 
corporations  concentrate  growers 
geographically,  thus  producing  a  high 
concentration  of  nutrients  over  a  limited 
area.  EPA  is  leaving  to  the  States 
decisions  on  how  to  structure  co- 
permitting.  A  discussion  of  the  strength 
and  weaknesses  of  co-permitting  is 
contained  in  Section  VII.C.5  with 
several  solicitations  of  comment.  EPA  is 
also  soliciting  comment  on  an 
Environmental  Management  System  as  a 
sufficient  program  to  meet  co-permitting 
requirements.  Please  refer  to  Section 
VII.C.5  for  further  discussion  of 
Environmental  Management  Systems. 
CNMP  Preparer  Requirements.  The 
Panel  reviewed  EPA's  consideration  of 
requiring  permittees  to  have  CNMPs 
(Comprehensive  Nutrient  Management 
Plans)  developed  by  certified  planners. 
The  Panel  recommended  that  EPA  work 
with  USDA  to  develop  low  cost  CNMP 
development  services  or  allow  operators 
to  write  their  own  plans.  The  Panel  was 
concerned  about  the  cost  of  having  a 
certified  planner  develop  the  plans  and 
urged  EPA  to  continue  to  coordinate 
with  other  federal,  state  and  local 
agencies  in  the  provision  of  low-cost 
CNMP  development  services,  and 
should  facilitate  operator  preparation  of 
plans  by  providing  training,  guidance 
and  tools  (e.g.,  computer  programs). 

EPA  is  proposing  that  CAFOs, 
regardless  of  size,  have  certified  Permit 
Nutrient  Plans  (PNPs)  that  will  be 
enforceable  under  the  permit.  The 
proposal  states  that  USDA's  Technical 
Guidance  for  Developing  CNMPs  may 
be  used  as  a  template  for  developing 
PNPs.  EPA  believes  that  USDA 


documentation  and  standards  will  be 
appropriate  for  use  as  the  primary 
technical  references  for  developing 
PNPs  at  CAFOs.  In  the  proposal.  EPA 
has  identified  certain  practices  that 
would  be  required  elements  of  PNPs  in 
order  to  protect  surface  water  from 
CAFO  pollutant  discharges.  These 
practices  are  consistent  with  some  of  the 
practices  recommended  in  USDA's 
CNMP  guidance;  however,  the  PNP 
would  not  need  to  include  all  of  the 
practices  identified  in  the  USDA 
guidance.  As  an  enforceable  part  of  the 
permit,  the  PNP  would  need  to  be 
written  either  by  a  certified  planner  or 
by  someone  else  and  reviewed  and 
approved  by  a  certified  planner.  EPA 
believes  it  is  essential  that  the  plans  be 
certified  by  agriculture  specialists 
because  the  permit  writer  will  likely 
rely  to  a  large  extent  on  their  expertise. 
The  plans  would  need  to  be  site  specific 
and  meet  the  requirements  outlined  in 
this  rule.  EPA  is  continuing  to 
coordinate  with  other  regulatory 
ageacies  and  with  USDA  on  the 
development  of  these  proposed 
requirements.  EPA  has  concluded  that 
development  of  the  PNP  is  affordable  to 
small  businesses  in  these  sectors  and 
will  improve  manure  management  and 
lead  to  cost  savings  at  the  CAFO.  EPA's 
economic  analysis  is  provided  in 
Section  X.J  of  this  preamble.  More 
detailed  information  on  the  cost  to 
develop  a  PNP  is  in  the  Development 
Document. 

General  vs.  Individual  Permits.  The 
Panel  reviewed  EPA's  consideration  of 
requiring  individual  permits  for  CAFOs 
that  meet  certain  criteria,  or  increasing 
the  level  of  public  involvement  in 
general  permits  for  CAFOs.  The  Panel 
recommended  that  EPA  not  expand  the 
use  of  individual  permits  for  operations 
with  less  than  1,000  AU.  EPA  believes 
that  individual  permits  may  be 
warranted  under  certain  conditions 
such  as  extremely  large  operations, 
operations  with  a  history  of  compliance 
problems,  or  operations  in 
environmentally  sensitive  areas. 
Accordingly,  EPA  is  co-proposing  two 
options.  In  one  option,  each  State 
develops  its  own  criteria,  after  soliciting 
public  input,  for  determining  which 
CAFOs  would  need  to  have  individual 
rather  than  general  permits.  EPA  is  also 
coproposing  an  option  that  would 
establish  a  national  criteria  for  issuing 
individual  permits.  The  criteria 
identifies  a  threshold  that  represents  the 
largest  operations  in  each  sector.  (See 
Section  XII  for  a  detailed  discussion.) 

Immature  Animals.  The  Panel 
reviewed  EPA's  consideration  to 
include  immatiue  animals  for  all  animal 
types  in  determining  the  total  number  of 


3126 


Federal  Register / Vol.  66.  No.  9 /Friday,  January  12,  2001  / Proposed  Rules 


animal  units  at  a  CAFO.  The  Panel 
recommended  that  EPA  count  immature 
animals  proportionally  to  their  waste 
generation.  EPA  is  proposing  to 
continue  to  account  for  only  the  mature 
animals  at  operations  where  all  ages  of 
animals  are  maintained  (mostly  dairy 
and  hog  operations).  Once  an  operation 
is  covered  by  the  existing  regulations, 
however,  all  manure  and  wastewater 
generated  by  immature  animals  that  are 
confined  at  the  same  operation  with 
mature  animals  would  also  be  subject  to 
the  requirements.  EPA  is  proposing  to 
maintain  this  requirement  because  all 
young  animals  are  not  always  confined 
and  immature  populations  vary  over 
time,  whereas  the  mature  herd  is  of  a 
more  constant  size.  Furthermore,  the 
exclusion  of  immature  animals  adds  to 
the  simplicity  we  are  seeking  in  this 
rulemaking.  However,  EPA  is  proposing 
to  include  immature  animals  as  subject 
to  the  regulations  only  in  stand-alone 
niirsery  pig  and  heifer  operations.  For 
stand-alone  nursery  pig  operations,  EPA 
is  proposing  to  account  for  immaturei 
animals  proportionate  to  their  waste 
generation,  as  discussed  in  Section  Vm. 
Stand-alone  heifer  operations  are 
included  under  the  beef  subcategory 
and  are  subject  to  the  proposed 
regiilations  if  they  confine  more  than 
500  heifers  (two-tier)  or  more  than  300 
AU,  under  certain  conditions  (three- 
tier). 

e.  Other  Recommendations.  Benefits. 
The  Panel  recommended  that  the  EPA 
evaluate  the  benefits  of  the  selected 
regulatory  options  and  that  EPA 
carefully  evaluate,  in  a  manner 
consistent  with  its  legal  obligations,  the 
relative  costs  and  benefits  (including 
quantified  benefits  to  the  extent 
possible)  of  each  option  in  order  to 
ensure  that  the  options  selected  are 
affordable  (including  to  small  fanners), 
cost-effective,  and  provide  significant 
environmental  benefits.  EPA  has 
conducted  an  extensive  benefit  analysis 
of  all  the  options  and  scenarios 
considered.  The  findings  of  the  benefit 
analysis  are  foimd  in  Section  XI  of  this 
report.  More  detailed  information  is 
provided  in  the  Benefits  Analysis. 
Section  X.I  presents  a  comparison  of  the 
annualized  compliance  costs  and  the 
estimated  monetized  benefits. 

Estimated  Compliance  Costs.  The 
Panel  reconunended  that  EPA  continue 
to  refine  the  cost  models  and  consider 
additional  information  provided.  EPA 
has  continued  to  refine  the  cost  models 
and  has  reviewed  all  information 
provided  to  help  improve  the  accuracy 
of  the  models.  A  summary  of  EPA's  cost 
models  is  provided  in  Section  X  of  this 
preamble.  More  detailed  information  is 
provided  in  the  Economic  Analysis  and 


Development  Docimient  provided  in  the 
rulemaking  record. 

Public  Availability  of  CNMP.  The 
Panel  urged  EPA  to  consider  proprietary 
business  concerns  when  determining 
what  to  make  publicly  available.  To  the 
extent  allowed  under  the  law,  EPA 
should  continue  to  explore  ways  to 
balance  the  operators'  concerns  over  the 
confidentiality  of  information  that  could 
be  detrimental  if  revealed  to  the 
operators'  competitors,  with  the  public's 
interest  in  knovtring  whether  adequate 
practices  are  being  implemented  to 
protect  water  quality.  EPA  is  not 
requiring  CAFOs  to  submit  the  PNPs  to 
the  permit  authority.  However,  EPA  is 
proposing  that  the  PNPs  must  be 
available  upon  the  request  of  States  and 
EPA.  The  agencies  would  make  the 
plans  available  to  the  public  on  request. 
EPA  is  proposing  to  require  the  operator 
of  a  permitted  CAFO  to  make  a  copy  of 
the  PNP  cover  sheet  and  executive 
summary  available  for  public  review. 
EPA  is  also  requesting  comment  as  to 
whether  CAFOs  should  be  able  to  claim 
these  elements  of  the  PNP  as 
confidential  business  information  and 
withhold  those  elements  of  the  PNP 
&t>m  pubUc  review  on  that  basis,  or 
alternately,  that  whether  other  portions 
of  the  PNP  should  be  made  available  as 
well. 

Dry  ^fanure.  The  Panel  asked  EPA  to 
consider  the  least  costly  requirements 
for  poultry  operations  with  dry  manure 
management  systems.  The  Panel 
recommended  that  in  evaluating 
potential  requirements  for  dry  manure 
poultry  operations,  EPA  consider  the 
effects  of  any  such  requirements  on 
small  entities.  EPA  is  not  mandating  a 
specific  storage  technology  or  practice, 
but  is  proposing  a  zero  discharge 
performance  standard  and  a 
requirement  that  poultry  operations 
develop  and  implement  a  PNP.  EPA  is 
also  proposing  that  certain  monitoring 
and  recordkeeping  requirements  would 
be  appropriate.  EPA's  economic  analysis 
is  provided  in  Section  X.)  of  this 
preamble.  More  detailed  cost 
information  is  provided  in  the 
Development  Document. 

Coordination  with  State  Pmgrams. 
The  Panel  recommended  that  EPA 
consider  the  impact  of  any  new 
requirements  on  existing  state  programs 
and  include  in  the  proposed  nile 
sufficient  flexibility  to  accommodate 
such  programs  where  they  meet  the 
minimum  requirements  of  federal 
NPDES  regulations.  The  Panel  further 
recommended  that  EPA  continue  to 
consult  with  states  in  an  effort  to 
promote  compatibility  between  federal 
and  state  programs.  EJPA  has  consulted 
with  states.  There  were  seven  states 


represented  on  the  CAFO  workgroup 
(see  Section  XII.G.l).  hi  addition,  EPA 
asked  for  comment  on  the  proposed 
options  fit>m  nine  national  associations 
that  represent  state  and  local 
government  officials.  (See  Section 
Xni.G.)  In  conducting  its  analyses  for 
this  rulemaking,  EPA  accoimted  for 
requirements  under  existing  state 
programs.  A  summary  of  EPA's 
estimated  costs  to  the  NPDES  Permitting 
Authority  are  presented  in  Section 
X.G.I  and  Section  Xm.B. 

XIII.A(lministrative  Requirements 

A.  Executive  Order  12866:  "Regulatory 
Planning  and  Review" 

Under  Executive  Order  12866  [58  FR 
51735,  October  4, 1993],  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this 
proposed  rule  is  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  docmnented  in  the  public 
record. 

B.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition  in  the  Federal 
Register  and  taking  comment.  5  U.S.C. 
§601(3)-(5).  In  addition  to  the  above,  to 
establish  an  alternative  small  business 
definition,  agencies  must  consult  with 
the  Small  Business  Administration 
(SBA)  Chief  Counsel  for  Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  small  business 
based  on  annual  revenue  standards 
established  by  SBA,  with  the  exception 
of  one  of  the  six  industry  seqjors  where 
an  alternative  definition  to  SBA's  is 
proposed;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  vdth  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

The  definitions  of  small  business  for 
the  livestock  and  poultry  industries  are 
in  SBA's  regulations  at  13  CFR  121.201. 
These  size  standards  were  updated  in 
September,  2000.  SBA  size  standards  for 
these  industries  define  a  "small 
business"  as  one  with  average  revenues 
over  a  3 -year  period  of  less  than  $0.5 
million  annually  for  dairy,  hog,  broiler, 
and  turkey  operations,  $1.5  million  for 
beef  feedlots,  and  $9.0  million  for  egg 
operations.  In  today's  rule,  EPA  is 
proposing  to  define  a  "small"  egg  laying 
operation  for  purposes  of  its  regulatory 
flexibility  assessments  under  the  RFA  as 
an  operation  that  generates  less  than 
$1.5  miHion  in  annual  revenue.  Because 
this  definition  of  small  business  is  not 
the  definition  established  under  the 
RFA,  EPA  is  specifically  seeking 
comment  on  the  use  of  this  alternative 
definition  as  part  of  today's  notice  of  the 
proposed  rulemaking.  EPA  has 
consulted  with  the  SBA  Chief  Counsel 
for  Advocacy  on  the  use  of  this 
alternative  definition.  EPA  believes  this 
definition  better  reflects  the  agricultiutil 
community's  sense  of  what  constitutes  a 
small  business  and  more  closely  aligns 
with  the  small  business  definitions 
codified  by  SBA  for  other  animal 
operations.  A  summary  of  EPA's 
analysis  pertaining  to  the  alternative 
definition  is  provided  in  Section  9  of 
the  Economic  Analysis.  A  simmiary  of 
EPA's  consultation  with  SBA  is 
provided  in  the  record. 


In  accordance  with  Section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  that  examines 
the  impact  of  the  proposed  rule  on  small 
entities  along  with  regulatory 
alternatives  that  could  reduce  that 
impact.  The  IRFA  is  available  for  review 
in  the  docket  (see  Section  9  of  the 
Economic  Analysis).  This  analysis  is 
summarized  in  Section  X.J  of  this 
preamble.  Based  on  available 
information,  there  are  no  small 
governmental  operations  or  nonprofit 
organizations  that  operate  animal 
feeding  operations  that  will  be  affected 
by  today's  proposed  regulations. 

The  majority  (95  percent)  of  the 
estimated  376,000  AFOs  are  small 
businesses,  as  defined  by  SBA.  Of  these, 
EPA  estimates  that  there  are  10,550 
operations  that  will  be  subject  to  the 
proposed  requirements  that  are  small 
businesses  under  the  two-tier  structure. 
Under  the  three-tier  structure,  an 
estimated  14,630  affected  operations  are 
small  businesses.  The  difference  in  the 
number  of  affected  small  businesses  is 
among  poultry  producers,  particularly 
broiler  operations.  Section  X.J.2 
provides  additional  detail  on  how  EPA 
estimated  the  number  of  small 
businesses. 

Based  on  the  IRFA,  EPA  is  proposing 
concludes  that  the  proposed  regulations 
are  economically  achievable  to  small 
businesses  in  the  livestock  and  poultry 
sectors.  EPA's  economic  analysis 
concludes  that  the  proposed 
requirements  will  not  result  in  financial 
stress  to  small  businesses  in  the  veal, 
dairy,  hog,  turkey,  and  egg  sectors. 
However,  EPA's  analysis  concludes  that 
the  proposed  regulations  may  result  in 
financial  stress  to  150  to  280  small 
broiler  operations  under  the  two-tier 
and  three-tier  structure,  respectively.  In 
addition,  EPA  estimates  that  10  to  40 
small  beef  and  heifer  operations  may 
also  experience  financial  stress  under 
each  of  the  proposed  tier  structures. 
EPA  considers  these  operations — 
comprising  about  2  percent  of  all 
affected  small  CAFO  businesses — may 
be  vulnerable  to  closure.  Details  of  this 
economic  assessment  are  provided  in 
Section  X.J. 

EPA  believes  that  moderate  financial 
impacts  that  may  be  imposed  on  some 
operations  in  some  sectors  is  justified 
given  the  magnitude  of  the  documented 
environmental  problems  associated  with 
animal  feeding  operations,  as  described 
in  Section  V  of  this  dociunent.  Section 
IV  further  summarizes  EPA's  rationale 
for  revising  the  existing  regulations, 
including:  (1)  address  reports  of 
continued  discharge  and  runoff  bom 
livestock  and  poultry  operations  in  spite 
of  the  existing  requirements;  (2)  update 


the  existing  regulations  to  reflect 
structiiral  changes  in  these  industries 
over  the  last  few  decades;  and  (3) 
improve  the  effectiveness  of  the  existing 
regulations.  Additional  discussion  of 
the  objectives  of  and  legal  basis  for  the 
proposed  rule  is  presented  in  Sections 
I  through  m. 

Section  XIII.F  summarizes  the 
expected  reporting  and  recordkeeping 
requirements  required  under  the 
proposed  regulation  based  on 
information  compiled  as  part  of  the 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA. 

Section  X.J.4  siunmarizes  the 
principal  regulatory  accommodations 
that  are  expected  to  mitigate  future 
impacts  to  small  businesses  imder  the 
proposed  regulations.  Under  both  of  the 
co-proposed  alternatives,  EPA  is 
proposing  to  eliminate  the  "mixed" 
animal  calculation  for  operations  with 
more  than  a  single  animal  type  for 
determining  which  AFOs  are  CAFOs.  As 
a  result,  smaller  operations  that  house  a 
mixtiire  of  animal  types  where  none  of 
these  animal  types  independently  meets 
the  regulatory  threshold  are  not 
considered  CAFOs  under  today's 
proposed  rulemaking,  unless  they  are 
individually  designated.  Additional 
accommodations  are  being  proposed 
under  the  two-tier  structure.  Under  the 
two-tier  structure,  EPA  is  proposing  to 
establish  a  regulatory  threshold  that 
would  define  as  CAFOs  all  operations 
with  more  than  500  AU.  EPA  is  also 
considering  a  two-tier  alternative  that 
would  define  all  operations  with  more 
than  750  AU  as  CAFOs.  The  two-tier 
structure  would  provide  relief  to  small 
businesses  since  this  would  remove 
fi-om  the  CAFO  definition  operations 
with  between  300  AU  and  500  AU  (or 
750  AU)  that  under  the  current  rules 
may  be  defined  as  CAFOs.  Also,  under 
the  two-tier  structure,  EPA  is  proposing 
to  raise  the  size  standard  for  defining 
egg  laying  operations  as  CAFOs.  This 
alternative  would  remove  from  the 
CAFO  definition  egg  operations  with 
between  30,000  and  50.000  laying  hens 
(or  75,000  hens)  that  under  the  current 
rules  are  defined  as  CAFOs,  if  they 
utilize  a  liquid  manure  management 
system.  Additional  information  on  the 
regulatory  relief  provisions  being 
proposed  by  EPA  is  provided  in  Section 
VH  of  this  preamble. 

As  required  by  section  609(b)  of  the 
RFA,  as  amended  by  SBREFA,  EPA  also 
conducted  outreach  to  small  entities 
and  convened  a  Small  Business 
Advocacy  Review  Panel  to  obtain  advice 
and  recommendations  fixjm 
representatives  of  the  small  entities  that 
potentially  would  be  subject  to  the 
rule's  requirements.  Consistent  with  the 
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RFA/SBREFA  requirements,  the  Panel 
evaluated  the  assembled  materials  and 
small  entity  comments  on  issues  related 
to  the  elements  of  the  IRFA.  A  complete 
summary  of  the  Panel's 
recommendations  is  provided  in  the 
Final  Report  of  the  Small  Business 
Advocacy  Review  Panel  on  EPA's 
Planned  Proposed  Rule  on  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  and  Effluent  Limitations 
Guideline  (Effluent  Guidelines) 
Regulations  for  Concentrated  Animal 
Feeding  Operations  (April  7,  2000).  This 
document  is  included  in  the  public 
record.  As  documented  in  the  panel 
report,  the  participants  of  the  Small 
Business  Advocacy  Review  Panel  did 
not  identify  any  Federal  rules  that 
duplicate  or  interfere  with  the 
requirements  of  the  proposed 
regulation. 

Section  XII.G  of  this  document 
provides  a  full  summary  of  the  Panel's 
activities  and  recommendations.  This 
siunmary  also  describes  each  of  the 
subsequent  actions  taken  by  the  Agency, 
detailing  how  EPA  addressed  each  of 
the  Panel's  recommendations.  EPA  is 
interested  in  receiving  comments  on  all 
aspects  of  today's  proposal  and  its 
impacts  on  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditvues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative,  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 


uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  today's 
proposed  regulations  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  the  private 
sector  in  any  one  year.  Accordingly, 
EPA  has  prepared  the  written  statement 
required  by  section  202  of  the  UMRA. 
This  statement  is  contained  in  the 
Economic  Anedysis  and  also  the  Benefits 
Analysis  for  the  rule.  These  support 
documents  are  contained  in  the  record. 
In  addition,  EPA  has  determined  that 
the  rules  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  ndes  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA.  Additional  information  that 
supports  this  finding  is  provided  below. 
A  detailed  discussion  of  the  objectives 
and  legal  basis  for  the  proposed  CAFO 
regulations  is  presented  in  Sections  I 
and  ni  of  the  preamble.  A  consent 
decree  with  the  Natural  Resources 
Defense  Council  established  a  deadline 
of  December  2000  for  EPA  to  propose 
effluent  limitations  for  this  industry. 

EPA  prepared  several  supporting 
analyses  for  the  final  rules.  'Throughout 
this  preamble  and  in  those  supporting 
analyses,  EPA  has  responded  to  the 
UMRA  section  202  requirements.  Costs, 
benefits,  and  regulatory  alternatives  are 
addressed  in  the  Economic  Analysis  and 
the  Benefits  Analysis  for  the  rule.  These 
analyses  are  siunmarized  in  Section  X 
and  Section  XI  of  this  preamble.  The 
results  of  these  analyses  are  siunmarized 
below. 

EPA  prepared  a  qualitative  and 
quantitative  cost-benefit  assessment  of 
the  Federal  requirements  imposed  by 
today's  final  rules.  In  large  part,  the 
private  sector,  not  State,  local  and  tribal 
governments,  will  incur  the  costs  of  the 
proposed  regulations.  Under  the  two- 
tier  structure,  total  annualized 
compliance  costs  to  industry  are 
projected  at  $831  million  (pre-tax)/$572 
million  (post-tax).  The  cost  to  off-site 
recipients  of  CAFO  manure  is  estimated 
at  $10  million  per  year.  Under  the  three- 
tier  structure,  costs  to  industry  are 
estimated  at  $930  million  per  year  (pre- 
tax)/$658  million  (post-tax),  and  the 


aimual  cost  to  off-site  recipients  of 
manure  is  estimated  at  $11  million.  This 
analysis  is  siunmarized  in  Section  X.E.I 
of  this  preamble. 

Authorized  States  are  expected  to 
incur  costs  to  implement  the  standards, 
but  these  costs  will  not  exceed  the 
thresholds  established  by  UMRA.  Under 
the  two-tier  structure.  State  and  Federal 
administrative  costs  to  implement  the 
permit  program  are  estimated  to  be  $6.2 
million  per  year:  $5.9  million  for  States 
and  $350,000  for  EPA.  Under  the  three- 
tier  structure.  State  and  Federal 
administrative  costs  to  implement  the 
permit  program  are  estimated  by  EPA  at 
$7.7  million  per  year,  estimated  at  $7.3 
million  for  States  and  $416,000  for  EPA. 
This  analysis  is  summarized  in  Section 
X.G.1  of  this  preamble.  More  detailed 
information  is  provided  in  the 
Economic  Analysis.  The  Federal 
resources  (i.e.,  water  pollution  control 
grants)  that  are  generally  available  for 
financial  assistance  to  States  are 
included  in  Section  106  of  the  Clean 
Water  Act.  There  are  no  Federal  funds 
available  to  defi^y  the  costs  of  this  rule 
on  local  governments.  Since  these  rules 
do  not  affect  local  or  tribal  governments, 
they  will  not  result  in  significant  or 
unique  impacts  to  small  governments. 
Overall,  under  the  two-tier  structure, 
the  projected  total  costs  of  the  proposed 
regulations  are  $847  million  annually. 
Under  the  three-tier  structure,  total 
social  costs  are  estimated  at  $949 
million  annually. 

The  results  of  EPA's  economic  impact 
analysis  show  that  the  percentage  of 
operations  that  would  experience 
financial  stress  under  each  of  the 
proposed  tier  structures  represent  7 
percent  of  all  affected  CAFOs  (Section 
X.F.I).  This  analysis  is  conducted 
without  taking  into  account  possible 
financial  assistance  to  agricultural 
producers  that  could  offset  the 
estimated  compliance  costs  to  CAFOs  to 
comply  with  the  proposed  regulations, 
thus  mitigating  the  estimated  impacts  to 
these  operations.  Federal  programs, 
such  as  USDA's  Environmental  Quality 
Incentives  Program  (EQIP),  and  other 
State  and  local  conservation  programs 
provide  cost-share  and  technical 
assistance  to  farmers  and  ranchers  who 
install  structural  improvements  and 
implement  farm  m^magement  practices, 
including  many  of  the  requirements  that 
are  being  proposed  today  by  EPA.  EQIP 
funds  are  limited  to  livestock  and 
poultry  operations  with  fewer  than 
1,000  animal  units  (AUs),  as  defined  by 
USDA,  but  could  provide  assistance  to 
operations  with  less  than  1 ,000  AU  as 
well  as  to  some  larger  operations  in  the 
poultry  and  hog  sectors. 
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EPA  also  conducted  an  analysis  that 
predicts  and  quantifies  the  broader 
market  changes  that  may  result  due  to 
compliance.  This  analysis  examines 
changes  throughout  the  economy  as 
impacts  are  absorbed  at  various  stages  of 
the  food  marketing  chain.  The  results  of 
this  analysis  show  that  consumer  and 
farm  level  price  changes  will  be  modest. 
This  analysis  is  summarized  in  Section 
X.F.3. 

EPA  does  not  believe  that  there  will 
be  any  disproportionate  budgetary 
effects  of  the  rules  on  any  particular 
area  of  the  country,  particular  t)rpes  of 
communities,  or  particular  industry 
segments.  EPA's  basis  for  this  finding 
with  respect  to  the  private  sector  is 
addressed  in  Section  5  of  the  Economic 
Analysis  based  on  an  analysis  of 
community  level  impact,  which  is 
summarized  in  Section  X.G.2  of  the 
preamble.  EPA  considered  the  costs, 
impacts,  and  other  effects  for  specific 
regions  and  individual  communities, 
and  found  no  disproportionate 
budgetary  effects.  EPA's  basis  for  this 
finding  with  respect  to  the  public  sector 
is  available  in  the  record. 

The  proposed  mandate's  benefits  are 
primarily  in  the  areas  of  reduced  health 
risks  and  improved  water  quality.  The 
Benefits  An^ysis  supporting  the 
rulemaking  describes,  qualitatively, 
many  such  benefits.  The  analysis  then 
quantifies  a  subset  of  the  benefits  and, 
for  a  subset  of  the  quantified  benefits, 
EPA  monetizes  (i.e.,  places  a  dollar 
value  on)  selected  benefits.  EPA's 
estimates  of  the  monetized  benefits  of 
the  proposed  regulations  are  estimated 
to  range  fi-om  $146  milhon  to  $165 
million  under  the  two-tier  structure. 
Under  the  three-tier  structure,  estimated 
benefits  range  from  $163  million  to  $182 
million  annually.  This  analysis  is 
summarized  in  Section  XI  of  this 
preamble. 

EPA  consulted  with  several  States 
during  development  of  the  proposed 
rules.  Some  raised  concerns  that  the 
national  rule  would  have  workload  and 
cost  implications  for  the  State.  Some 
States  with  implementation  programs 
underway  or  planned  want  to  have  their 
programs  satisfy  the  requirements  of  the 
proposed  rule.  Other  States  expressed 
concerns  about  the  loss  of  cost-share 
funds  to  AFOs  once  they  are  designated 
as  point  sources.  There  were  additional 
comments  regarding  inconsistencies 
with  the  Unifed  Strategy.  See  Section 
IX.  A  for  a  discussion  of  alternative  State 
programs.  Section  X.G  for  a  discussion 
of  State  costs  and  the  workload  analysis, 
Sections  III.D  and  VII.B  for  a  discussion 
of  consistency  with  fhe  AFO  Strategy, 
and  Section  K.E  for  a  discussion  of 
cost-share  funds. 


For  the  regulatory  decisions  in  today's 
rules  (allowing  for  the  options  reflected 
by  the  co-proposal),  EPA  has  selected 
alternatives  that  are  consistent  with  the 
requirements  of  UMRA  in  terms  of  cost, 
cost-effectiveness,  and  burden.  The 
proposal  is  also  consistent  with  the 
requirements  of  the  CWA.  This  satisfies 
section  205  of  the  UMRA.  As  part  of  this 
rulemaking,  EPA  had  identified  and 
considered  a  reasonable  number  of 
regulatory  alternatives.  (See  Section  VII 
for  NPDES  Scenarios  and  Section  VIII 
for  effluent  guidelines  technology 
options).  Section  X.E  compares  the  costs 
across  these  alternatives.  Section  X.H 
provides  a  cost-effectiveness  analysis 
that  shows  that  the  proposed  BAT 
Option  is  the  most  cost-effective  of  these 
alternatives.  Sections  VII  and  VIII  of  the 
preamble  are  devoted  to  describing  the 
Agency's  rationale  for  each  regulatory 
decision.  Section  IV  of  this  document 
further  summarizes  EPA's  rationale  for 
revising  the  existing  regulations. 

D.  Executive  Order  13045:  "Protection 
of  Children  from  Environmental  Health 
Risks  and  Safety  Risks" 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  subject  to  E.O. 
13045  because  it  is  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  we  believe  that  the 
environmental  health  or  safety  risks 
addressed  by  this  action  have  or  may 
have  disproportionate  effects  on 
children.  Accordingly,  we  have 
evaluated,  to  the  extent  possible,  the 
environmental  health  or  safety  effects  of 
pollutants  from  CAFOs  on  children.  The 
results  of  this  evaluation  are  contained 
in  sections  V.C  and  XI.B  of  the  preamble 
as  well  as  the  Environmental 
Assessment  and  Benefits  Assessment 
(these  documents  have  been  placed  in 
the  public  docket  for  the  rule). 
The  Agency  believes  that  the 
following  pollutants  have  or  may  have 
a  disproportionate  risk  to  children: 
nitrates,  pathogens,  trace  metals  such  as 
zinc,  arsenic,  copper,  and  selenium, 
pesticides,  hormones,  and  endocrine 
disruptors.  These  health  risks  are 


summarized  in  Section  V.C  and 
described  in  detail  in  the  Environmental 
Assessment.  With  .the  exception  of 
nitrates  in  drinking  water,  the  Agency 
has  very  little  of  the  detailed 
information  necessary  to  conduct  an 
assessment  of  these  risks  to  children  for 
these  pollutants.  The  Agency  solicits 
risk  and  exposure  data  and  models  that 
could  be  used  to  characterize  the  risks 
to  children's  health  from  CAFO 
pollutants. 

There  is  evidence  that  infants  under 
the  age  of  six  months  may  be  at  risk 
from  methemoglobinemia  caused  by 
nitrates  in  private  drinking  water  wells, 
typically  when  ingesting  water  with 
nitrate  levels  higher  than  10 
micrograms/liter.  The  Agency  ordy  has 
enough  information  to  determine  that  a 
chronic  dose  of  10  micrograms/liter  may 
cause  an  adverse  health  effect,  but  there 
is  no  dose-response  function  for 
nitrates,  nor  does  the  Agency  have  other 
information  necessary  to  conduct  a 
detailed  health  risk  assessment  (for 
example,  the  actual  number  of  cases  of 
methemoglobinemia  are  not  reported 
and  are  thus  highly  uncertain).  Instead, 
the  Agency  has  estimated  the  reduction 
in  the  number  of  households  that  will 
be  exposed  to  drinking  water  with 
nitrate  levels  above  10  micrograms/liter 
in  Chapter  8  of  the  Benefits  Assessment 
(noting  that  the  Agency  does  not  have 
information  on  the  number  of 
households  exposed  to  nitrates  that  also 
have  infants).  "The  Agency  assumes  that 
nitrate  levels  lower  than  10  micrograms/ 
liter  pose  no  risk  of 
methemoglobinemia. 

The  Agency  estimates  that  there  are 
approximately  13.5  million  households 
with  drinking  water  wells  in  counties 
with  animal  feeding  operations.  Of 
these,  the  Agency  estimates  that 
approximately  1.3  million  households 
are  exposed  to  nitrate  levels  above  10 
micrograms/Uter.  The  Agency  further 
estimates  that  approximately  166,000 
households  would  have  their  nitrate 
levels  brought  below  10  micrograms/ 
liter  under  the  two-tier  structure. 
Approximately  161,000  households 
would  have  their  nitrate  levels  brought 
below  10  micrograms/liter  under  the 
three-tier  structure.  Furthermore,  the 
Agency  estimates  that  options  more 
stringent  than  those  proposed  would 
have  small  incremental  changes  in 
pollutant  loadings  to  groundwater  (see 
the  Technical  Development  Document). 
Thus,  the  Agency  expects  the  number  of 
additional  households  protected  from 
nitrate  levels  greater  than  10 
micrograms/liter  would  be  negligible 
under  more  stringent  options.  The 
Agency  therefore  does  not  believe  that 
requirements  more  stringent  than  those 
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proposed  would  provide  meaningful 
additional  protection  of  children's 
heidth  risks  from  methemoglobinemia. 
Furthermore,  the  Agency  is  only  able  to 
regulate  groundwater  quality  through 
NPDES  permits  if  there  is  a  direct 
hydrologic  connection  to  surface  water 
(see  Section  VII.C.2.i). 

Methemoglobinemia  is  only  one 
children's  health  risk  caused  by  CAFO 
pollutants,  as  discussed  above,  in 
Section  V.C.  and  elsewhere  in  the 
record.  It  was  the  only  risk  to  children's 
health  which  the  Agency  was  able  to 
quantify  (if  incompletely)  in  any  way. 
"The  options  considered  by  the  Agency, 
as  well  as  the  rationale  for  the  proposed 
options,  are  discussed  in  detail  in 
Sections  VII  and  Vm  of  this  preamble. 
To  the  extent  possible  under  the 
authority  of  the  CWA,  EPA  chose 
options  that  were  protective  of 
environmental  and  hiunan  health, 
including  children's  health.  These 
option  selections  were  based  on  the  best 
risk  assessments  possible  given  the 
limited  data  available.  The  public  is 
invited  to  submit  or  identify  peer- 
reviewed  studies  and  data,  of  which  the 
Agency  might  not  be  aware  that 
assessed  results  of  early  life  exposure  to 
nitrates  or  any  other  pollutant 
discharged  by  CAFOS. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regidation  that  is  not 
required  by  statute  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  considts  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
.   elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 


Indian  tribal  governments  nor  imposes 
substantial  direct  compliance  costs  on 
them.  First,  there  are  currently  no  tribal 
governments  that  have  been  authorized 
to  issue  NPDES  permits.  Thus,  there 
will  be  no  burden  to  tribal  governments. 
Second,  few  CAFO  operations  are 
located  on  tribal  land.  Therefore, 
compliance  costs  to  tribal  communities 
will  not  be  significant.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

However,  EPA  has  let  tribal 
communities  know  about  this 
rulemaking  through  a  presentation  of 
potential  rule  changes  at  the  National 
Environmental  Justice  Advisory 
Conunittee  meeting  in  Atlanta  in  June, 
2000  and  through  notices  in  tribal 
publications. 

F.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  luider  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
dociunent  has  been  prepared  by  EPA 
(ICR  No.  1989.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460,  by  email  at 
fermer.sandy^pamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr. 

Today's  proposed  rule  would  require 
all  animal  feeding  operations  (AFOs) 
that  meet  the  proposed  CAFO  definition 
to  apply  for  a  permit  and  develop  a 
certified  permit  nutrient  plan  and  to 
implement  that  plan.  Implementation  of 
the  plan  includes  the  cost  of  recording 
animal  inventories,  manure  generation, 
field  application  of  manure  and  other 
nutrients  (amount,  rate,  method, 
incorporation,  dates),  manure  and  soil 
analysis  compilation,  crop  yield  goals 
and  harvested  yields,  crop  rotations, 
tillage  practices,  rainfall  and  irrigation, 
lime  applications,  findings  from  visual 
inspections  of  feedlot  areas  and  fields, 
lagoon  emptying,  and  other  activities  on 
a  monthly  basis.  Records  may  include 
maniure  spreader  calibration  worksheets, 
manure  application  worksheets, 
maintenance  logs,  and  soil  and  manure 
test  results. 

The  average  annual  burden  for  this 
rule  covering  both  the  private  and 
public  sector  for  the  three-tiered  option 
is  1.6  million  hours  and  $37  million 
annually;  for  the  two-tiered  option, 
burden  is  1.2  million  hours  annually  at 


$29  million  annually.  These  values  do 
not  accoimt  for  State  programs  that  may 
already  be  requiring  some  of  the 
recordkeeping  and  reporting 
requirements  already.  Thus,  this  burden 
would  be  an  overestimate  to  the  degree 
that  some  States  already  require  such 
actions. 

For  the  three-tiered  structure,  the 
average  annual  CAFO  burden  is 
estimated  to  be  80  hours  with  the 
frequency  of  responses  based  on 
requirements  ranging  from  two  times 
per  year  to  once  every  five  years.  There 
are  19,519  likely  CAFO  respondents  and 
28  states.  Under  this  scenario,  the  state 
annual  average  burden  is  estimated  at 
3,214  hours.  The  average  annual 
operation  and  maintenance  costs  are 
estimated  at  $4.3  million  for  CAFOs  and 
$60,000  for  States;  labor  costs  are 
estimated  at  $28.9  million  for  CAFOs 
and  $2.6  million  for  States;  capital  costs 
are  estimated  at  $1.6  million  for  CAFOs 
and  $0.0  for  States. 

For  the  two-tiered  structure,  CAFO 
average  annual  burden  per  respondent 
is  81  hours  and  the  State  burden  is 
2,500  hours.  There  are  15,015  likely 
CAFO  respondents  and  28  states.  The  28 
state  count  is  an  average  over  three 
years  assuming  that  half  the  delegated 
states  will  have  a  program  established  in 
year  one,  half  in  year  2  and  all  in  year 
three.  Average  aimual  operation  and 
maintenance  costs  are  $3.3  million  for 
CAFOs  and  $60,000  for  States;  labor 
costs  are  $22.6  million  for  CAFOs  and 
$2.0  million  for  States;  capital  costs  are 
$1.3  million  for  CAFOs  and  $0.0  for 
States. 

The  burden  required  for  this 
rulemaking  will  allow  EPA  to  determine 
whether  a  CAFO  operator  is  monitoring 
his  waste  management  system  in  an 
environmentally  safe  way.  This  data 
will  be  used  to  assess  compliance  with 
the  rule  and  help  determine 
enforcement  cases.  The  Permit  Nutrient 
Plan  data  requirements  ensiue  that  the 
CAFO  owner  has  established  the 
appropriate  application  rate  for  their 
fields  on  which  they  spread  manure;  is 
providing  adequate  operation  and 
maintenance  for  the  storage  area  and 
feedlot,  and  is  meeting  the  requirements 
to  keep  agriculture  waste  out  of  the 
Nation's  waters.  The  information 
requested  herein  is  mandatory  (33 
U.S.C.  1318  (Section  308  of  the  Clean 
Water  Act)).  Twqhe  Agency  is 
requesting  comment  in  this  proposal  on 
how  much,  if  any  of  this  information 
should  be  confidential  business 
information. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12.  2001  /  Proposed  Rules 


3131 


agency.  Burden  estimates  include  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piuposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Additional 
burden  has  been  estimated  for  off-site 
recipients  who  must  certify  that  they  are 
applying  maniu«  in  an  appropriate 
manner. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  the  collection  form  displays  a 
ciurenUy  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
acciuacy  of  the  provided  biuden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Peimsylvania  Ave.,  NW,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  N.W.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  niunber  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  [January 
12,  2001  Federal  Register],  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  February  12, 
2001.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

G.  Executive  Order  13132:  "Federalism" 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  imphcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  this  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  EPA  estimates 
that  the  average  annual  impact  on  all 
authorized  States  together  is  $6.0 
million.  EPA  does  not  consider  an 
annual  impact  of  $6  million  on  States  a 
substantial  effect.  In  addition,  EPA  does 
not  expect  this  rule  to  have  any  impact 
on  local  govenunents. 

Fiuther,  the  revised  regulations  would 
not  alter  the  basic  State-Federal  scheme 
established  in  the  Clean  Water  Act 
imder  which  EPA  authorizes  States  to 
carry  out  the  NPDES  permitting 
program.  EPA  expects  the  revised 
regulations  to  have  little  effect  on  the 
relationship  between,  or  the  distribution 
of  power  and  responsibilities  among, 
the  Federal  and  State  governments. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

m  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy,  EPA 
consulted  with  representatives  of  State 
and  local  governments  in  developing 
this  proposed  rule.  EPA  sent  a  summary 
package  ouUining  the  proposed  changes 
to  the  State  and  local  associations  that 
represent  elected  officials  including  the 
National  Governor's  Association, 
National  Conference  of  State  Legislators, 
U.S.  Conference  of  Mayors,  Council  of 
State  Governments,  International  City/ 
County  Management  Association, 
National  Association  of  Counties, 
National  Association  of  Towns  and 
Townships,  and  Coimty  Executives  of 
America.  In  addition,  as  discussed  in 
Section  Xn.F.,  there  was  State 
representation  on  the  CAFO  Regxdation 
Workgroup. 

EPA  received  four  responses  from 
these  national  associations,  the  National 
Governor's  Coimcil,  the  National  League 
of  Cities,  the  National  Council  of  State 
Legislators  and  the  National  Association 
of  Conservation  Districts.  EPA  also 
received  a  letter  from  the  Governor  of 
Delaware  and  the  Delaware 
Congressional  delegation.  The  National 
Governor's  Association  (NGA),  the 
National  League  of  Cities  (NLC)  and  the 
National  Association  of  Conservation 
Districts  (NACD)  disagree  with  EPA's 
assessment  that  the  rule  would  have 
minimal  impact  on  the  States.  Except 
for  this  issue,  the  NLC  supported  the 
rule  package  especially  the  coverage  of 


poultry  and  immature  animals,  the 
clarification  of  stormwater  runoff 
exemptions,  the  lower  threshold,  and 
the  seven  strategic  issues  EPA  listed  to 
address  pollution  from  animal  feeding 
operations.  NLC  encouraged  EPA  to 
exercise  its  authority  to  issue  NPDES 
permits  where  a  delegated  State  has  not 
taken  appropriate  action. 

NGA  and  Delaware  want  the 
flexibility  to  design  functionally 
equivalent  programs.  NGA  and  NACD 
expressed  concern  regarding  lowering 
the  threshold  as  this  would  bring  in 
more  entities  to  be  permitted  and  the 
States  already  have  a  permit  backlog.  In 
addition,  they  are  concerned  that  319 
and  EQDP  funds  will  no  longer  be 
available  to  operations  that  are  defined 
as  CAFOs.  Another  concern  is  the 
elimination  of  the  25  year/24  hour 
exemption.  NGA  comments  address  the 
burden  on  the  State  permitting  authority 
(backlog  issue)  and  the  unfairness  of 
facilities  that  work  with  states  to 
eliminate  discharges  would  still  have  to 
get  a  permit.  On  the  issue  of  adequate 
public  involvement  in  general  permits 
as  well  as  the  site  specific  requirements 
of  the  Effluent  Limitation  Guideline, 
NGA  is  concerned  the  advantage  of 
general  permits  as  a  time  saver  for  the 
states  may  be  lost.  In  response  to  NGA's 
concerns,  EPA  met  with  NGA  and 
discussed  the  package  and  its  potential 
impacts.  EPA,  also  upon  request,  met 
with  the  National  Association  of  State 
Legislators  to  review  the  package  and 
answer  their  questions.  (See  Section  DC 
for  discussion  of  alternative  State 
programs.  See  Section  Vn.B  for  a 
discussion  of  rule  scope.  See  Section 
X.G  for  costs  to  permitting  authorities. 
See  Section  Vn.C  for  discussion  of  the 
25  year/24  hour  storm  exemption.  See 
Section  Vn.E  for  discussion  of  public 
involvement.) 

The  primary  concern  raised  by  the 
States  represented  on  the  CAFO 
Regulation  Workgroup  was  to  clarify 
and  simplify  the  rules  to  make  them 
more  understandable  and  easier  to 
implement.  Many  of  the  proposed 
changes  were  made  with  this  obfective 
in  mind.  Also,  the  States  wanted  EPA  to 
accept  functionally  equivalent  State 
programs.  To  address  this  concern,  as 
stated  in  the  Joint  Unified  USDA/EPA 
AFO  Strategy  (see  "Sti^tegic  Issue  #3"), 
where  a  State  can  demonstrate  that  its 
program  meets  the  requirements  of  an 
NPDES  program  consistent  with  40  CFR 
Part  123,  EPA  is  proposing  to  amend  the 
current  NPDES  authorization  to 
recognize  the  State  program.  In 
addition.  States  were  concerned  about 
the  cost  of  implementing  any  changes  to 
the  program.  EPA  believes  the  coste  to 
the  States  for  implementing  this 
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proposed  rule  will  not  be  high.  EPA  is 
assuming  that  all  States  will  adopt  the 
sample  general  permit.  Some  States 
already  have  a  general  permit  that 
would  just  need  to  be  modified. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  Crom  State  and  local 
officials. 

H.  Executive  Order  12898:  "Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations" 

The  requirements  of  the 
Environmental  Justice  Executive  Order 
are  that*   *   *"  EPA  will  *   *  *  review 
the  environmental  effects  of  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment. 
For  such  actions,  EPA  reviewers  will 
focus  on  the  spatial  distribution  of 
human  health,  social  and  economic 
effects  to  ensure  that  agency 
decisionmakers  are  aware  of  the  extent 
to  which  those  impacts  fall 
disproportionately  on  covered 
communities."  EPA  has  determined  that 
this  rulemaking  is  economically 
significant.  However,  the  Agency  does 
not  believethis  rulemaking  will  have  a 
disproportionate  effect  on  minority  or 
low  income  communities.  The  proposed 
regulation  will  reduce  the  negative 
aEkcts  of  CAFO  waste  in  our  nation's 
waters  to  benefit  all  of  society, 
including  minority  communities. 

The  National  Environmental  Justice 
Advisory  Committee  (^4EJAC)  submitted 
a  set  of  reconunendations  to  EPA 
regarding  CAFOs  that  included 
recommendations  to  be  addressed  in 
revisions  to  EPA's  regulations  for 
CAFO's.  Each  recommendation  is 
addressed  below. 

The  NEJAC  recommended  that  EPA 
"promulgate  new,  effective  regulations 
that  set  uniform,  minimiiTn  rules  for  all 
AFOs  and  CAFOs  in  the  United  States." 
In  response,  EPA  beUeves  that  today's 
proposed  rule  revisions  would  represent 
new,  imiform  and  effective 
requirements  for  CAFOs  (AFOs  by 
definition  are  not  point  sources  and  so 
would  not  be  subject  to  today's 
proposed  CAFO  rules). 

The  Committee  requested  that  EPA 
impose  a  zero  discharge  standard  on 
runoff  from  land  application  of  CAFO 
wastes.  For  the  reasons  described  in 
section  Vin.  C.3.,  BAT  Options 
Considered,  of  today's  notice,  EPA 
believes  it  is  not  appropriate  to  set  a 
technology-based  standard  at  this  level 
with  respect  to  land  application  runoff. 


NEJAC  requested  that  EPA  prohibit  or 
restrict  the  siting  of  facilities  in  certain 
areas  such  as  flood  plains.  Siting  of 
private  industry  is  primarily  a  local 
issue  and  should  be  addressed  at  the 
local  level.  Discharge  limitations 
proposed  today  should,  however, 
discourage  operators  from  locating  in 
flood  plains.  Proposed  requirements  for 
swine,  veal  and  poultry  CAFOs  would 
require  no  discharge  imder  any 
circumstances.  Beef  and  dairy  CAFOs 
would  have  to  comply  with  zero 
discharge  except  in  the  event  of  a 
chronic  or  catastrophic  storm  which 
exceeds  the  25  year,  24  houi  storm.  If 
existing  operations  are  located  in  flood 
plains  it  is  in  their  best  interest  to  divert 
uncontaminated  storm  water  away  from 
their  production  area  to  avoid 
inundation  of  the  production  area  and 
potential  breaching  of  their  manure 
storage  system  during  flood  events.  EPA 
proposes  to  prohibit  manure  application 
to  crop  or  pasture  land  within  100  feet 
of  surface  waters,  tile  intake  structures, 
agricultural  drainage  wells,  and 
sinkholes  which  will  also  minimize  the 
risk  of  discharge  imder  flood  conditions. 

NEJAC  requested  monitoring 
requirements  in  the  rule.  EPA  has 
proposed  an  appropriate  set  of 
monitoring  requirements  to  be  included 
in  CAFO  permits  (See  section  Xm  of 
today's  notice). 

NEJAC  also  requested  public 
notification  of  the  construction  or 
expansion  of  CAFOs  or  issuance  of 
permits.  Under  today's  proposed  rules, 
EPA  would  require  individual  permits, 
which  are  subject  to  individual  public 
notice  and  comment,  for  facilities  that 
are  located  in  an  environmentally 
sensitive  area;  have  a  history  of 
operational  or  compliance  problems;  are 
an  exceptionally  large  or  significantly 
expanding  facility;  or  where  the  Director 
is  aware  of  significant  public  concern 
about  water  quality  impacts  from  the 
CAFO.  For  all  other  facilities  that  are  to 
be  covered  by  general  permits,  for 
purposes  of  public  notice,  today's 
proposal  would  require  the  permitting 
authority  to  publish  on  a  quarterly  basis 
its  receipt  of  Notices  of  Intent  (NOIs) 
submitted  by  CAFOs. 

NEJAC  further  reconunended  that 
EPA  require  States  and  tribes  to  develop 
inspection  programs  that  allow 
unannoimced  inspections  of  all  CAFOs 
and  to  make  these  programs  available 
for  public  comment.  This  concern  is 
already  addressed  by  existing  Clean 
Water  Act  requirements.  Specifically, 
under  the  Act,  EPA  may  conduct 
unannounced  inspections,  and  States 
must  have  the  authority  to  inspect  to  the 
same  extent  as  EPA.  Although  there  is 
no  specific  requirement  that  State 


inspection  plans  be  made  publicly 
available,  they  may  be  available  under 
State  law. 

NEJAC  requested  that  EPA  require  the 
adoption  of  non-lagoon  technology. 
Section  XIII  of  today's  notice  describes 
the  control  technologies  that  EPA  has 
investigated  and  which  ones  EPA 
proposes  to  identify  in  these  regulations 
as  the  best  available  technologies.  As 
described  in  Section  Xin,  this  proposal 
finds  that  it  would  not  be  appropriate  to 
prohibit  the  use  of  lagoon  technologies. 

NEJAC  reconunended  requiring  States 
and  tribes  to  implement  remediation 
programs  for  phased-out  CAFO 
operations.  In  today's  proposed  rule, 
EPA  proposes  to  require  a  CAFO  to 
remain  under  permit  coverage  until  it 
no  longer  has  the  potential  to  discharge 
manure  or  associated  wastewaters. 

Finally,  NEJAC  recommended  that 
EPA  impose  stringent  penalties  on 
violating  facilities.  The  Clean  Water  Act 
provides  authority  to  subject  violators  to 
substantial  penalties.  The  issue  of 
which  penalties  are  appropriate  to 
impose  in  individual  situations  is 
beyond  the  scope  of  this  rulemaking. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  (Pub.  L.  No.  104- 
113  Sec.  12(d)  15  U.S.C.  272  note) 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  the  Office  of 
Management  and  Budget  (OMB), 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  The  rule  requires  operations 
defined  as  CAFOs  in  the  beef  and  dairy 
subcategories  to  monitor  groundwater 
for  total  dissolved  solids  (TDS),  total 
chlorides,  fecal  coliform,  total  coliform, 
ammonia-nitrogen  and  TKN.  EPA 
performed  a  search  to  identify 
potentially  voluntary  consensus 
standards  that  could  be  used  to  measure 
the  analytes  in  today's  proposed 
guideline.  EPA's  search  revealed  that 
consensus  standards  exist  and  are 
already  specified  in  the  tables  at  40  CFR 
Part  136.3  for  measurement  of  many  of 
the  analytes.  All  pollutants  in  today's 
proposed  rule  have  volimtary  consensus 
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methods.  EPA  welcomes  comments  on 
this  aspect  of  the  proposed  rulemaking 
and,  specifically,  invites  the  public  to 
identify  potentially-applicable 
volimtary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

XIV.  Solicitation  of  Comments 

A.  Specific  Solicitation  of  Comment  and 
Data 

EPA  solicits  comments  on  all  aspects 
of  today's  proposal.  In  addition, 
throughout  this  preamble,  EPA  has 
solicited  specific  conunents  and  data  on 
many  individual  topics.  The  Agency 
reiterates  its  interest  in  receiving 
comments  and  data  on  the  following 
issues: 

1.  EPA  solicits  conunent  on  the  use  of 
a  two  tier  structure  based  on  lowering 
the  existing  1,000  animal  unit  threshold 
to  500  for  determining  which  AFOs  are 
defined  as  CAFOs,  and  the  elimination 
of  the  existing  300  to  1,000  animal  unit 
category.  EPA  also  solicits  conunent  on 
the  effect  of  a  500  AU  threshold  on  the 
horse,  sheep,  lamb  and  duck  sectors,  as 
well  as  on  the  use  of  a  750  animal  unit 
threshold  for  all  sectors. 

2.  EPA  solicits  comment  on  the  use  of 
a  three  tier  structure,  including  the 
proposed  criteria  that  could  result  in  an 
AFO  in  the  middle  Group  being  defined 
as  a  CAFO  and  on  whether  to  use 
different  criteria  that  provide  more 
flexibility  than  those  in  today's 
proposal. 

3.  EPA  solicits  comment  on  revising 
the  requirements  for  designation  to 
eliminate  the  direct  contact  and  man- 
made  device  criteria  from  the 
designation  requirements  of  the  CAFO 
regulations,  and  allow  the  designation 
of  CAFOs  by  EPA  in  States  with  NPDES 
authorized  programs.  EPA  also  solicits 
comment  on  whether  or  not  to  eliminate 
the  "on-site"  requirement  for 
conducting  inspections  and,  instead, 
allow  other  forms  of  site-specific 
information  gathering  to  be  used. 

4.  EPA  solicits  comment  on  its 
proposal  to  clarify  the  definition  of  an 
AFO  to  clearly  distinguish  feedlots  fit)m 
pasture  land  and  clarify  coverage  of 
winter  feeding  operations. 

5.  EPA  solicits  comment  on 
eliminating  the  use  of  the  term  "animal 
unit"  or  AU  and  the  mixed  animal 
calculation  in  determining  which  AFOs 
are  CAFOs. 

6.  EPA  solicits  comment  on  removing 
the  25-year,  24-hour  storm  event 
exemption  frtim  the  definition  of  a 
CAFO. 

7.  EPA  solicits  comment  on  the 
proposal  to  remove  the  limitation  on  the 
type  of  manure  handling  or  watering 


system  employed  at  poultry  operations 
(i.e.,  subjecting  dry  poultry  operations 
to  the  CAFO  regulations).  With  regard  to 
a  two  tier  structure.  EPA  solicits 
comment  on  establishing  the  threshold 
for  poultry  operations  at  50,000  birds  or 
greater. 

8.  EPA  solicits  comment  on  including 
immatiue  swine  and  dairy  cattle,  or 
heifers,  when  confined  apart  fit)m  the 
dairy,  for  purposes  of  defining  potential 
CAFOs.  With  regard  to  a  two  tier 
structure,  EPA  solicits  conunent  on 
establishing  the  threshold  limit  for 
immature  swine  (weighing  55  pounds  or 
less)  at  5,000. 

9.  EPA  solicits  comment  on  requiring, 
under  a  two  tier  structure,  all  CAFOs  to 
apply  for  a  NPDES  permit  and  issuing 
permits  to  those  operations  that  cannot 
demonstrate  they  have  no  potential  to 
discharge  pollutants. 

10.  EPA  solicits  comment  on 
requiring,  under  a  three  tier  structure, 
all  AFOs  from  300  AU  to  1000  AU  to 
certify  they  do  not  meet  threshold 
conditions,  receive  a  determination  they 
have  no  potential  to  discharge,  or  apply 
for  a  permit. 

11.  EPA  solicits  comments  on  the 
proposed  co-permitting  provisions  and 
the  factors  for  determining  substantial 
operational  control.  EPA  solicits 
comment  on  whether  there  are 
additional  factors  that  indicate 
substantial  operational  control  which 
should  be  included  in  the  regulation. 
EPA  also  requests  comment  on  how  to 
structure  the  co-permitting  provisions  of 
the  rulemaking  to  achieve  the  intended 
environmental  outcome  without  causing 
negative  impacts  on  growers.  EPA 
requests  comments  on  its  cost 
passthrough  assumptions  in  general  and 
as  they  relate  to  the  analysis  of 
processor  level  impacts  under  the 
proposed  co-permitting  requirements. 

12.  EPA  solicits  comment  on 
addressing  discharges  to  ground  water 
with  a  direct  hydrological  connection  to 
surface  water.  EPA  requests  comment 
on  how  a  permit  writer  might  identify 
CAFOs  at  risk  of  discharging  to  surface 
water  via  ground  water.  EPA  is  also 
requesting  comment  on  the  proposal  to 
place  the  burden  on  the  permit 
applicant  to  provide  a  hydrologist's 
statement  when  rebutting  the 
presumption  that  a  CAFO  has  potential 
to  discharge  to  surface  water  via  direct 
hydrological  connection  with  ground 
water.  EPA  solicits  comment  on  the 
assumption  that  24  percent  of  the 
affected  operations  have  a  hydrologic 
connection  to  surface  waters. 

13.  EPA  solicits  comment  on  the 
definition  of  CAFO  including  the 
production  area  and  land  application 
area,  and  on  the  proposed  requirements 


that  would  subject  land  application  to 
specified  permit  requirements. 

14.  EPA  solicits  comment  on  defining 
the  agricultural  storm  water  discharge 
exemption  to  apply  only  to  those 
discharges  which  occurred  despite  the 
implementation  of  all  the  practices 
required  by  today's  proposal  at  CAFO 
land  application  areas.  EPA  also 
requests  comments  on  the  alternative 
applications  of  the  agricultural  storm 
water  discharge  exemption  discussed. 

15.  EPA  solicits  comment  on 
requiring  a  certification  from  off-site 
recipients  of  CAFO-generated  manure 
that  such  manure  is  being  land  applied 
according  to  proper  agricultiual 
practices  or,  the  alternative  of  tracking 
such  off-site  transfers  through  record 
keeping  and  providing  information  to 
the  recipients  regarding  proper 
management. 

16.  EPA  solicits  comment  on 
restricting  the  land  application  of 
manure  to  those  conditions  where  it 
serves  an  agricultural  purpose  and  does 
not  result  in  pollutant  discharges  to 
waters  of  the  U.S.  (potentially  including 
prohibiting  land  application  at  certain 
times  or  using  certain  methods). 

17.  EPA  solicits  comment  on 
requiring  CAFO  operators  to  develop 
and  implement  a  PNP  for  managing 
manure  and  wastewater  at  both  the 
production  area  and  land  application 
area. 

18.  EPA  invites  comment  on  today's 
proposal  to  define  PNPs  as  the  effluent 
guideline  subset  of  elements  addressed 
in  the  CNMP.  EPA  is  especially 
interested  in  knowing  whether  PNP  is 
the  best  term  to  use  to  refer  to  the 
regulatory  components  of  the  CNMP, 
and  whedier  EPA's  explanation  of  both 
the  differences  and  relationship 
between  these  two  terms  (PNP  and 
CNMP)  is  clear  and  unambiguous.  EPA 
is  also  soliciting  comments  on  whether 
a  PNP  with  the  addition  of  erosion 
control  practices  would  be  sufficient 
additional  controls  to  prevent  runoff. 
EPA  further  requests  comment  on  the 
proposal  to  require  that  PNPs  be 
developed,  or  reviewed  and  modified, 
by  certified  plaimers,  as  well  as  on 
conditions,  such  as  no  changes  to  the 
crops,  herd  or  flock  size,  under  which 
rewriting  the  PNP  would  not  be 
necessary  and  therefore,  would  not 
require  the  involvement  of  a  certified 
planner. 

19.  EPA  requests  comment  on  the 
public  availability  of  PNPs,  including 
whether  it  is  proper  to  determine  that 
the  PNPs  must  be  publicly  available 
under  CWA  Section  402(j)  and  under 
CWA  Section  308  as  "effluent  data,"  or 
whether  only  a  portion  of  PNP 
information  should  be  publically 
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available.  EPA  solicits  comment  on 
today's  proposal  that  the  operator  of  a 
permitted  CAFO  must  make  a  copy  of 
the  PNP  cover  sheet  and  executive 
summary  available  for  public  review. 
EPA  is  also  requesting  comment  on 
whether  CAFOs  should  be  able  to  claim 
these  elements  of  the  PNP  as 
confidential  business  information  and 
withhold  those  elements  of  the  PNP 
from  public  review  on  that  basis,  or 
alternately,  that  whether  other  pOTtions 
of  the  PNP  should  be  made  available  as 
well.  EPA  also  requests  comment  on  the 
proposal  to  reqtiire  new  facilities 
seeking  coverage  under  a  general 
permit,  as  well  as  applicants  for 
individual  permits,  to  submit  a  copy  of 
the  PNP  to  the  permit  authority  along 
with  the  NOI  or  permit  application,  and 
whether,  for  individual  permits,  the 
PNP  should  be  part  of  the  public  notice 
and  comment  process  along  with  the 
permit. 

20.  EPA  is  requesting  public  comment 
on  the  suitability  of  requiring  erosion 
control  as  a  special  condition  of  a 
NPDES  permit  to  protect  water  quality 
from  sediment  eroding  from  fields 
where  CAFO  manure  is  applied  to 
crops.  If  erosion  control  is  desirable, 
EPA  is  soliciting  comment  as  to  which 
approach  would  be  the  most  cost- 
efficient.  EPA  solicits  conmient  and  data 
on  the  costs  and  benefits  of  controlling 
erosion  and  whether  erosion  control 
should  be  a  required  component  of 
PNPs. 

21.  EPA  solicits  comment  on 
requiring  an  operator  of  a  permitted 
CAFO  that  ceases  to  be  a  CAFO  to 
maintain  permit  coverage  until  his  or 
her  facility  is  properly  closed. 

22.  EPA  requests  comment  on 
whether  the  procedures  discussed 
regarding  general  permits  are  adequate 
to  ensure  public  participation  or 
whether  individual  permits  should  be 
required  for  any  of  the  categories  of 
facilities  discussed  above.  Specifically, 
EPA  requests  comment  on  whether 
individual  permits  should  be  required 
for  (a)  Facilities  over  a  certain  size 
threshold;  (b)  all  new  facilities;  (c) 
facilities  that  are  significantly 
expanding;  (d)  facilities  that  have 
historical  compliance  problems;  or  (e) 
operations  that  are  located  in  areas  with 
significant  environmental  concerns. 

23.  EPA  solicits  comment  on  the 
applicability  of  the  proposed  revised 
effluent  limitations  guidelines, 
including  the  thresholds  under  the  two 
tier  and  three  tier  structxire,  the 
inclusion  of  veal  production  as  a  new 
subcategory,  and  the  changes  regarding 
applicability  to  chickens,  mixed 
animals,  and  immatxue  swine  and  dairy. 
EPA  also  requests  comment  on  another 


three-tier  option  for  defining  a  CAFO 
under  which  the  effluent  guidelines 
proposed  today  would  not  be  applicable 
to  facilities  with  1,000  AU  or  less. 

24.  EPA  solicits  comment  on  the 
proposed  revised  effluent  limitations 
guidelines  for  CAFOs,  specifically 
today's  proposed  requirements  on  the 
land  application  of  manure  and 
wastewater.  EPA  solicits  comment  on 
the  proposal  to  allow  States  to  establish 
the  appropriate  phosphorus-based 
method  to  be  used  as  the  basis  for  the 
land  application  rate  at  CAFOs. 

25.  EPA  requests  comment  on  its 
analysis  and  on  its  proposed 
determination  that  Option  3  is 
economically  achievable  as  BAT  for  the 
beef  and  dairy  sectors.  In  addition, 
consistent  with  its  intention  at  the  time 
of  the  SBREFA  outreach  process,  EPA 
requests  comment  on  retaining  the  25- 
year,  24-hour  storm  design  standard 
(and  thus  basing  BAT  on  Option  2)  for 
the  swine,  veal  and  poultry 
subcategories. 

26.  EPA  solicits  comment  on  the 
assiunptions  used  for  estimating  the 
compliance  cost  impacts  for  feedlots  to 
implement  each  of  the  model 
technologies  considered  for  the 
proposed  standards.  EPA  also  solicits 
comment  on  the  proposal's  impact  on 
small  businesses. 

27.  EPA  solicits  comment  on  the  new 
source  option  for  dairies  that  would 
prohibit  any  wastewater  discharge  from 
the  production  area.  Specifically 
whether  this  option  is  technically 
feasible,  since  it  assiunes  that  all 
animals  in  confinement  will  be 
maintained  imder  roof. 

28.  EPA  solicits  comment  on 
establishing  BAT  requirements  on 
pathogens.  Specifically  on  the 
appropriate  technologies  that  will 
reduce  pathogens  and  the  estimated  cost 
for  these  technologies. 

B.  General  Solicitation  of  (Comment 

EPA  encoinages  public  participation 
in  this  rulemaking.  EPA  asks  that 
comments  address  any  perceived 
deficiencies  in  the  record  supporting 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

EPA  invites  all  parties  to  coordinate 
their  data  collection  activities  with  the 
Agency  to  faciUtate  mutually  beneficial 
and  cost-effective  data  submissions. 
Please  refer  to  the  FOR  FURTHER 
INFORMATION  section  at  the  beginning  of 
this  preamble  for  technical  contacts  at 
EPA. 


List  of  Subjects 

40  CFR  Part  122 

Adnoinistrative  practice  and 
procedure,  confidential  business 
information.  Hazardous  substances, 
Reporting  and  recordkeeping 
requirements,  water  pollution  control. 

40  CFR  Part  412 

Environmental  protection,  Feedlots, 
livestock,  waste  treatment  and  disposal. 
Water  pollution  control. 

Dated:  December  15,  2000. 
Carol  M.  Browner, 
AdministTatoT. 

For  the  reasons  set  out  in  the 
preamble  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

2.  Amend  §  122.21  by  adding 
paragraphs  (i)(l)(iv)  through  (ix)  to  read 
as  follows: 

§  1 22.21    Application  for  a  permit 
(applicable  to  Stat*  programs,  see  §  123.25). 

***** 

(i)*  *  * 

(D*  *  * 

(iv)  Either  a  copy  of  the  cover  sheet 
and  executive  summary  of  the 
permittee's  current  Permit  Nutrient  Plan 
that  meet  the  criteria  in  40  CFR 
412.37(b)  and  is  being  implemented,  or 
draft  copies  of  these  documents  together 
with  a  statement  on  the  status  of  the 
development  of  its  Permit  Nutrient  Plan. 
If  the  CAFO  is  subject  to  40  CFR  part 
412  and  draft  copies  are  submitted,  they 
must,  at  a  minimum,  demonstrate  that 
there  is  adequate  land  available  to  the 
CAFO  operator  to  comply  with  the  land 
application  provisions  of  part  412  of 
this  chapter,  if  applicable,  or  describe 
an  alternative  to  land  application  that 
the  operator  intends  to  implement. 

(v)  Acreage  available  for  application 
of  manure  and  wastewater; 

(vi)  Estimated  amount  of  manure  and 
wastewater  that  the  applicant  plans  to 
transfer  off-site; 

(vii)  Name  and  address  of  any  person 
or  entity  that  owns  animals  to  be  raised 
at  the  facility,  directs  the  activity  of 
persons  working  at  the  CAFO,  specifies 
how  the  animals  are  grown,  fed,  or 
medicated,  or  otherwise  exercises 
control  over  the  operations  of  the 
facility; 
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(viii)  Indicate  whether  buffers, 
setbacks  or  conservation  tillage  are 
implemented«t  the  facility  to  control 
runoff  and  protect  water  quality;  and 

(ix)  Latitude  and  longitude  of  the 
CAFO,  to  the  nearest  second. 

3.  Section  122.23  is  revised  to  read  as 
follows: 

§  1 22.23  Concentrated  animal  feeding 
operations  (applicable  to  State  NPDES 
programs,  see  §  1 23.25). 

(a)  Definitions  applicable  to  this 
section:  (1)  For  land  on  which  manure 
from  an  animal  feeding  operation  or 
concentrated  animal  feeding  operation 
has  been  applied,  the  term  "agricultural 
storm  water  discharge"  means  a 
discharge  composed  entirely  of  storm 
water,  as  defined  in  §  122.26(a)(13), 
fit}m  a  land  area  upon  which  manure 
and/or  wastewater  has  been  applied  in 
accordance  with  proper  agricultural 
practices,  including  land  application  of 
manure  or  wastewater  in  accordance 
with  either  a  nitrogen-based  or,  as 
required,  a  phosphorus-based  mantu'e 
application  rate. 

(2)  An  animal  feeding  operation  or 
AFO  is  a  facility  where  animals  (other 
than  aquatic  animals)  have  been,  are,  or 
will  be  stabled  or  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12-month  period.  Animals  are 
not  considered  to  be  stabled  or  confined 
when  they  are  in  areas  such  as  pastiues 
or  rangeland  that  sustain  crops  or  forage 
growth  during  the  entire  time  that 
animals  are  present.  Animal  feeding 
operations  include  both  the  production 
area  and  land  application  area  as 
defined  below. 

Option  1  for  Paragraph  (a)(3) 

(3)  Concentrated  animal  feeding 
operation  or  CAFO  means  an  AFO  that 
either: 

(i)  Confines  a  number  of  animals 
equal  to  or  greater  than  the  number 
specified  in  any  one  or  more  of  the 
following  categories.  For  the  purposes  of 
determining  the  niunber  of  animals  at 
an  operation,  two  or  more  AFOs  under 
common  ownership  are  considered  to  be 
a  single  AFO  if  they  adjoin  each  other 
or  if  they  use  a  common  area  or  system 
for  the  disposal  of  wastes.  Once  an 
operation  is  defined  as  a  CAFO,  the 
requirements  of  this  section  apply  with 
respect  to  all  animals  in  confinement  at 
the  operation  and  all  wastes  and  waste 
waters  generated  by  those  animals, 
regardless  of  the  tjye  of  animal. 

(A)  350  mature  dairy  cattle; 

(B)  500  veal; 

(C)  500  cattle  other  than  veal  or 
mature  dairy  cattle; 

(D)  1,250  swine  each  weighing  over 
25  kilograms  (approximately  55 
poimds); 


(E)  5000  swine  each  weighing  less 
than  25  kilograms  (approximately  55 
poimds); 

(F)  250  horses; 

(G)  5,000  sheep  or  lambs; 
(H)  27,500  turkeys; 

(I)  50,000  chickens;  or 
(J)  2,500  ducks;  or 
(ii)  Is  designated  as  a  CAFO  under 
paragraph  (b)  of  this  section. 

Option  2  Car  Paragraph  (a)(3): 

(3)  Concentrated  animal  feeding 
operation  or  CAFO  means  an  AFO 
which  either  is  defined  as  a  CAFO 
imder  paragraph  (a)(3)(i)  or  (ii)  of  this 
section,  or  is  designated  as  a  CAFO 
under  paragraph  (b)  of  this  section.  Two 
or  more  AFOs  under  common 
ownership  are  considered  to  be  a  single 
AFO  for  the  purposes  of  determining  the 
number  of  animals  at  an  operation,  if 
they  adjoin  each  other  or  if  they  use  a 
common  area  or  system  for  the  disposal 
of  wastes.  Once  an  operation  is  defined 
as  a  CAFO,  the  requirements  of  this 
section  apply  with  respect  to  all  animals 
in  confinement  at  the  operation  and  all 
wastes  and  waste  waters  generated  by 
those  animals,  regardless  of  the  type  of 
animal. 

(i)  Tier  1  AFOs.  An  AFO  is  a  CAFO 
if  more  than  the  numbers  of  animals 
specified  in  any  of  the  following 
categories  are  confined: 

(A)  700  mature  dairy  cattle; 

(B)  1,000  veal; 

(C)  1.000  cattle  other  than  veal  or 
mature  dairy  cattle; 

(D)  2,500  swine  each  weighing  over 
25  kilograms  (approximately  55 
poimds); 

(E)  10,000  swine  each  weighing  less 
than  25  kilograms  (approximately  55 
pounds); 

(F)  500  horses; 

(G)  10,000  sheep  or  lambs; 
(H)  55,000  turkeys; 

(I)  100,000  chickens;  or 

(J)  5,000  ducks. 

(ii)  Tier  2  AFOs.  (A)  If  the  number  of 
animals  confined  at  the  operation  falls 
within  the  following  ranges  for  any  of 
the  following  categories,  the  operation  is 
a  Tier  2  AFO.  A  Tier  2  AFO  is  a  CAFO 
unless  it  meets  all  of  the  conditions  in 
paragraph  (a)(3)(ii)(B)  of  this  section  and 
its  operator  submits  to  the  Director  a 
certification  that  it  meets  those 
conditions.  The  certification  shall  take 
the  form  specified  in  section  122.22(d). 

(1)  200  to  700  mature  dairy  cattle, 

(2)300  to  1,000  veal, 

(3)  300  to  1 ,000  cattle  other  than  veal 
or  mature  dairy  cattle, 

{4)  750  to  2,500  swine  each  weighing 
over  25  kilograms  (approximately  55 
pounds). 


(5)  3,000  to  10,000  swine  each 
weighing  less  than  25  kilograms 
(approximately  55  pounds), 

(6)  150  to  500  horses, 

(7)  3,000  to  10,000  sheep  or  lambs, 
[8]  16,500  to  55,000  turkeys, 

(9)  30,000  to  100,000  chickens,  or 

(10)  1,500  to  5,000  ducks. 

(B)  A  Tier  2  AFO  is  not  a  CAFO  if  it 
meets  all  of  the  following  conditions 
and  its  operator  submits  to  the  Director 
a  certification  that  it  meets  the  following 
conditions: 

(1)  Waters  of  the  United  States  do  not 
come  into  direct  contact  with  the 
animals  confined  in  the  operation; 

(2]  There  is  sufficient  storage  and 
containment  to  prevent  all  pollutants 
fitjm  the  production  area  from  entering 
waters  of  the  United  States  as  specified 
in  40  CFR  Part  412. 

(3)  There  has  not  been  a  discharge 
fit)m  the  production  area  within  the  last 
five  years; 

(4J  No  part  of  the  production  area  is 
located  within  100  feet  of  waters  of  the 
United  States; 

(5)  In  cases  where  manure  or  process- 
generated  wastewaters  are  land  applied, 
they  will  be  land  applied  in  accordance 
with  a  Permit  Nutrient  Plan  that 
includes  the  BMP  requirements 
identified  at  40  CFR  412.31(b)  and 
412.37;  and 

Option  2a  for  Paragraph  (a)(3)(u)(BN^ 

(6)  With  respect  to  the  off-site  transfer 
of  manure  or  process-generated 
wastewaters  to  persons  who  receive  12 
tons  or  more  of  manure  or  wastewater 
in  any  year,  the  owner  or  operator  will 
first  obtain  assurances  that,  if  the 
manure  will  be  land  applied,  it  will  be 
applied  in  accordance  with  proper 
agriculture  practices,  which  means  that 
the  recipient  shall  determine  the 
nutrient  needs  of  its  crops  based  on 
realistic  crop  yields  for  its  area,  sample 
its  soil  at  least  once  every  three  years  to 
determine  existing  nutrient  content,  and 
not  apply  the  manure  in  quantities  that 
exceed  the  land  application  rates 
calculated  using  one  of  the  methods 
specified  in  40  CFR  412.31(b)(l)(iv); 
adequate  assurances  include  a 
certification  from  the  recipient,  the  fact 
that  the  recipient  has  a  permit,  or  the 
existence  of  a  State  program  that 
requires  the  recipient  to  comply  with 
requirements  siinilar  to  40  CFR 
412.31(b).  The  owner  or  operator  will 
provide  the  recipient  of  the  manure 
with  a  brochure  to  be  provided  by  the 
state  permitting  authority  or  EPA  that 
describes  the  recipient's  responsibilities 
for  appropriate  manure  management 

Option  2b  for  Paragraph  (a)(3)(ii)(BKtf) 

[6]  With  respect  to  manure  or  process- 
generated  wastewaters  that  are 
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transferred  off-site,  the  owner  or 
operator  will  first  provide  the  recipient 
of  the  manure  with  an  analysis  of  its 
content  and  a  brochure  to  be  provided 
hy  the  State  permitting  authority  or  EPA 
that  describes  the  recipient's 
responsibilities  for  appropriate  manure 
management. 

(4)  The  term  land  application  area 
means  any  land  under  the  control  of  the 
owner  or  operator  of  the  production  area 
whether  it  is  owned,  rented,  or  leased, 
to  which  manure  and  process 
wastewater  from  the  production  area  is 
or  may  be  applied. 

(5)  The  term  operator,  for  purposes  of 
this  section,  means: 

(i)  An  operator  as  that  term  is  defined 
in  §122.2;  or 

(ii)  A  person  who  the  Director 
determines  to  be  an  operator  on  the 
basis  that  the  person  exercises 
substantial  operational  control  of  a 
CAFO.  Whether  a  person  exercises 
substantial  operational  control  depends 
on  fectors  that  include,  but  are  not 
limited  to,  whether  the  person: 

(A)  Directs  the  activity  of  persons 
working  at  the  CAFO  either  through  a 
contract  or  direct  supervision  of,  or  on- 
site  participation  in,  activities  at  the 
facility; 

(B)  Owns  the  animals;  or 

(C)  Specifies  how  the  animals  are 
grown,  fed,  or  medicated. 

(6)  The  term  production  area  means 
that  part  of  the  AFO  that  includes  the 
animal  confinement  area,  the  manure 
storage  area,  the  raw  materials  storage 
area,  and  the  waste  containment  areas. 
The  animal  confinement  area  includes 
but  is  not  limited  to  open  lots,  housed 
lots,  feedlots,  confinement  houses,  stall 
bams,  free  stall  bams,  milkrooms, 
milking  centers,  cowyards,  barnyard, 
exercise  yards,  animal  walkways,  and 
stables.  The  manure  storage  area 
includes  but  is  not  limited  to  lagoons, 
sheds,  liquid  impoundments,  static 
piles,  and  composting  piles.  The  raw 
materials  storage  area  includes  but  is 
not  limited  to  feed  silos,  silage  bimkers, 
and  bedding  materials.  The  waste 
containment  area  includes  but  is  not 
limited  to  settling  basins,  and  areas 
within  berms,  and  diversions  which 
separate  uncontaminated  storm  water 
Also  included  in  the  definition  of 
production  area  is  any  eggwash  or  egg 
processing  facility. 

(b)  Designation  as  a  CAFO.  The  EPA 
Regional  Administrator,  or  in  States 
with  approved  h4PDES  programs,  either 
the  Director  or  the  EPA  Regional 
Administrator,  may  designate  any  AFO 
as  a  CAFO  upon  determining  that  it  is 
a  significant  contributor  of  pollutants  to 
the  waters  of  the  United  States. 


(1)  In  making  this  designation,  the 
Director  or  the  EPA  Regional 
Administrator  shall  consider  the 
following  factors: 

(i)  The  size  of  the  AFO  and  the 
amount  of  wastes  reaching  waters  of  the 
United  States; 

(ii)  The  location  of  the  AFO  relative 
to  waters  of  the  United  States; 

(iii)  The  means  of  conveyance  of 
animal  wastes  and  process  waste  waters 
into  waters  of  the  United  States; 

(iv)  The  slope,  vegetation,  rainfall, 
and  other  factors  affecting  the  likelihood 
or  frequency  of  discharge  of  animal 
wastes  and  process  waste  waters  into 
waters  of  the  United  States;  and, 

(v)  Other  relevant  factors. 

Option  1  for  Paragraph  (bH2) 

(2)  No  AFO  shall  be  designated  imder 
this  paragraph  (b)  until  the  Director  or 
the  EPA  Regional  Administrator  has 
conducted  an  on-site  inspection  of  the 
operation  and  determined  that  the 
operation  shoidd  and  could  be  regulated 
under  the  permit  program;  except  that 
no  inspection  is  required  to  designate  a 
fecility  that  was  previously  defined  or 
designated  as  a  CAFO. 

Option  2  for  Paragraph  (b)(2) 

(2)  No  AFO  shall  be  designated  imder 
this  paragraph  (b)  until  the  Director  or 
the  EPA  Regional  Administrator  has 
conducted  an  on-site  inspection  of  the 
operation  and  determined  that  the 
operation  should  and  could  be  regulated 
under  the  permit  program;  except  that 
no  inspection  is  required  to  designate  a 
facility  that  was  previously  defined  or 
designated  as  a  CAFO.  bi  addition,  no 
AFO  with  less  than  300  animal  units 
may  be  designated  as  a  concentrated 
animal  feeding  operation  unless: 

(i)  Pollutants  are  discharged  into 
waters  of  the  United  States  through  a 
manmade  ditch,  flushing  system,  or 
other  similar  maiunade  device;  or 

(ii)  Pollutants  are  discharged  directly 
into  waters  of  the  United  States  which 
originate  outside  of  the  facility  and  pass 
over,  across,  or  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  animals  confined  in  the  operation. 

(c)  Who  must  apply  for  an  NPDES 
permit?  (1)  All  CAFOs  must  apply  for  a 
permit.  For  all  CAFOs,  the  CAFO  owner 
or  operator  must  apply  for  an  NPDES 
permit,  except  as  provided  in  paragraph 
(c)(2)  of  this  section.  Specifically,  Oie 
CAFO  owner  or  operator  must  either 
apply  for  an  individual  NPDES  permit 
or  submit  a  notice  of  intent  for  coverage 
under  a  CAFO  general  permit.  If  the 
Director  has  not  made  a  general  permit 
available  to  the  CAFO.  the  CAFO  owner 
or  operator  must  apply  for  an  individual 
permit 


(2)  Exception.  The  CAFO  owner  or 
operator  does  not  need  to  apply  for  an 
NPDES  permit  if  the  owner  or  operator 
has  received  from  the  Director  a 
determination  imder  paragraph  (e)  of 
this  section  that  the  CAFO  has  no 
potential  to  discharge. 

(3)  Co-permitting.  Any  person  who  is 
an  "operator"  of  a  CAFO  on  the  basis 
that  the  person  exercises  substantial 
operational  control  of  a  CAFO  (see 

§  122.23(a)(5)(ii))  must  apply  for  a 
permit.  Such  operators  may  apply  for  an 
NPDES  permit  either  alone  or  together 
as  co-permittees  with  other  owners  or 
operators  of  the  CAFO. 

(d)  In  which  case  will  the  Director  not 
issue  an  NPDES  permit?  The  Director 
shall  not  issue  an  NPDES  permit  if  the 
Director  has  determined  that  the  CAFO 
has  "no  potential  to  discharge" 
pursuant  to  paragraph  (e)  of  this  section. 

(e)  "No  potential  to  discharge" 
determinations.  (1)  Determination  by 
Director.  The  Director,  upon  request, 
may  make  a  case-specific  determination 
that  a  CAFO  has  no  potential  to 
discharge  pollutants  to  waters  of  the 
United  States.  In  making  this 
determination,  the  Director  must 
consider  the  potential  for  discharges 
from  both  the  production  area  and  any 
land  application  areas,  and  must  also 
consider  any  potential  discharges  via   ~ 
ground  waters  that  have  a  direct 
hydrologic  connection  to  siuface  waters. 
For  purposes  of  this  subsection,  the 
term  "no  potential  to  discharge"  means 
that  there  is  no  potential  for  any  CAFO 
manure  or  waste  waters  to  be  added  to 
waters  of  the  United  States,  without 
qualification.  For  example,  a  CAFO  may 
not  claim  that  there  is  no  potential  to 
discharge  even  if  the  only  pollutants 
that  the  CAFO  has  a  potential  to 
discharge  would  be  exempt  from  NPDES 
reqxiirements.  A  CAFO  has  a  potential  to 
discharge  if  it  has  had  a  discharge 
within  the  preceding  five  years. 

(2)  Supporting  information.  In 
requesting  a  determination  of  no 
potential  to  discharge,  the  CAFO  owner 
or  operator  must  submit  any  supporting 
information  along  with  the  request.  The 
Director  has  discretion  to  accept  or 
reject  any  additional  information  that  is 
submitted  at  a  later  date. 

(3)  Requesting  a  "no  potential  to 
discharge"  determination  does  not 
postpone  the  duty  to  apply  for  a  permit. 
The  owner  or  operator  must  apply  for  a 
permit  according  to  the  date  specified  in 
section  (f)  unless  it  has  received  a  no 
potential  to  discharge  determination 
before  that  date. 

(4)  CAFO  bears  the  risk  of  any  actual 
discharge.  Any  unpermitted  CAFO  that 
discharges  pollutants  into  the  waters  of 
the  United  States  is  in  violation  of  the 
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Clean  Water  Act  even  if  it  has  received 
a  "no  potential  to  discharge"- 
determination  from  the  Director. 

(f)  By  when  must  I  apply  for  a  permit 
for  my  CAFO?  (1)  For  all  CAFOs,  the 
owner  or  operator  of  the  CAFO  must 
apply  for  an  NPDES  permit  no  later  than 
[insert  date  that  is  three  years  after  the 
date  of  publication  of  the  final  rule), 
except  as  provided  in  paragraphs  (0(2) 
through  (6)  of  this  section. 

(2)  Operations  that  are  defined  as 
CAFOs  prior  to  [insert  date  that  is  three 
years  after  the  date  of  publication  of  the 
final  rule].  For  operations  that  are 
CAFOs  under  regulations  that  are  in 
effect  prior  to  [insert  date  that  is  three 
years  after  the  date  of  publication  of  the 
final  rule],  the  owner  or  operator  must 
apply  for  an  NPDES  permit  under  40 
CFR  122.21(a)  within  the  time  period 
specified  in  40  CFR  122.21(c). 

(3)  Operations  that  become  CAFO 
new  sources  or  new  dischargers  after 
[insert  date  that  is  three  years  after  the 
date  of  publication  of  the  final  rule].  For 
operations  that  meet  the  criteria  in  40 
CFR  122.23  for  being  defined  as  a  CAFO 
for  the  first  time  after  [insert  date  that 

is  three  years  after  the  date  of 
publication  of  the  final  rule],  the  owner 
or  operator  must  apply  for  an  NPDES 
permit  180  days  prior  to  the  date  on 
which  they  first  meet  those  criteria. 

(4)  Operations  that  are  designated  as 
CAFOs.  For  operations  for  which  EPA  or 
the  Director  has  issued  a  case-specific 
designation  that  the  operation  is  a 
CAFO,  the  owner  or  operator  must 
apply  for  a  permit  no  later  than  90  days 
after  issuance  of  the  designation. 

(5)  Persons  who  are  operators  because 
they  exercise  "substantial  operational 
control"  over  a  CAFO.  Persons  who  the 
Director  determines  to  be  operators 
because  they  exercise  substantial 
operational  control  over  a  CAFO  must 
apply  for  a  permit  within  90  days  of  the 
Director's  determination. 

(6)  No  potential  to  discharge. 
Notwithstanding  any  other  provision  of 
this  section,  a  CAFO  that  has  received 

a  "no  potential  to  discharge" 
determination  imder  paragraph  (e)  of 
this  section  is  not  required  to  apply  for 
an  NPDES  permit. 

(g)  Are  AFOs  subject  to  Clean  Water 
Act  requirements  if  they  are  not  CAFOs? 
AFOs  that  are  neither  defined  nor 
designated  as  CAFOs  are  subject  to 
NPDES  permitting  requirements  if  they 
discharge  the  following  bom  a  point 
source: 

(1)  Non-wet  weather  discharges: 
discharges  from  their  production  area  or 
land  application  area  that  are  not 
composed  entirely  of  storm  water  as 
defined  in  §  122.26(b)(13). 


(2)  Wet  weather  discharges: 
discharges  frtim  their  land  application 
area  that  are  composed  entirely  of  storm 
water  as  defined  in  §  122.26(b)(13),  if 
the  discharge  has  been  designated  under 
§  122.26(a)(l)(v)  as  requiring  an  NPDES 
permit.  Discharges  may  be  designated 
under  §  122.26(a)(l)(v)  if  they  are  not 
agricultiu^  storm  water  discharges  as 
defined  in  §  122.23(a)(1). 

(h)  ///  do  not  operate  an  AFO  but  I 
land  apply  manure,  am  I  required  to 
have  a  NPDES  permit?  If  you  have  not 
been  designated  by  your  permit 
authority,  you  do  not  ne^  a  NPDES 
permit  to  authorize  the  discharge  of 
nmoff  composed  entirely  of  storm  water 
from  your  maniue  application  area.  The 
land  application  of  manure  that  results 
in  the  point  soujrce  discharge  of 
pollutants  to  waters  of  the  United  States 
may  be  designated  pursuant  to 
§  122.26(a)(l)(v)  as  requiring  a  NPDES 
permit  if  the  application  is  not  in 
accordance  with  proper  agricidture 
practices.  Proper  agricidtural  practices 
means  that  the  recipient  shall  determine 
the  nutrient  needs  of  its  crops  based  on 
realistic  crop  yields  for  its  area,  sample 
its  soil  at  least  once  every  three  years  to 
determine  existing  nutrient  content,  and 
not  apply  the  manure  in  quantities  that 
exceed  the  land  application  rates 
calculated  using  one  of  the  methods 
specified  in  40  CFR  412.31(b)(l)(iv). 

(i)  What  must  be  required  in  NPDES 
permits  issued  to  CAFOs.  Permits  issued 
to  CAFOs  must  require  compliance  with 
the  following: 

(1)  All  other  requirements  of  this  part. 

(2)  The  applicable  provisions  of  part 
412. 

(3)  Duty  to  Maintain  Permit  Coverage. 
No  later  than  180  days  before  the 
expiration  of  the  permit,  the  permittee 
must  submit  an  application  to  renew  its 
permit.  However,  die  permittee  need  not 
reapply  for  a  permit  if  the  facility  is  no 
longer  a  CAFO  (e.g..  where  the  numbers 
of  confined  animals  has  been  reduced 
below  the  level  that  meets  the  definition 
of  a  CAFO)  and  the  permittee  has 
demonstrated  to  the  satisfaction  of  the 
Director  that  there  is  no  remaining 
potential  for  a  discharge  of  manure  or 
associated  waste  waters  that  were 
generated  while  the  operation  was  a 
CAFO.  With  respect  to  CAFOs,  this 
section  applies  instead  of  §§  122.21(d) 
and  122.41(b). 

(4)  Co-permittees.  In  the  case  of  a 
permit  issued  to  more  than  one  owner 
or  operator  of  the  CAFO,  the  permit  may 
allocate  to  one  of  the  permit  holders  the 
sole  responsibility  for  any  permit 
requirement,  except  that  all  permit 
holders  must  be  jointly  responsible  for 
the  management  of  maniue  in  excess  of 


what  can  be  applied  on-site  in 
compliance  with  part  412 

(5)  Permits  issued  to  CAFOs  that  meet 
the  applicability  requirements  of 
Subpart  C  (Beef  and  Dairy)  or  Subpart 

D  (Swine,  Poultry  and  Veal)  of  40  CFR 
Part  412  shall  also  require  compliance 
with  paragraph  (j)  of  this  section. 

(6)  Permits  issued  to  CAFOs  that  do 
not  meet  the  applicability  requirements 
of  Subpart  C  or  Subpart  D  of  40  CFR 
Part  412  (including  beef,  dairy,  swine, 
poultry  or  veal  facilities  not  subject  to 
those  parts,  and  facilities  with  other 
types  of  animals)  shall  also  require 
compliance  with  paragraph  (k)  of  this 
section. 

(j)  What  must  be  required  in  NPDES 
permits  issued  to  CAFOs  that  are 
subject  to  part  412,  Subparts  C  (Beef 
and  Dairy)  and  D  (Swine,  Poultry  and 
Veal)?  Permits  issued  to  CAFOs  that 
meet  the  appUcability  requirements  of 
Subpart  C  or  Subpart  D  of  40  CFR  Part 
412  must  require  compliance  with  all  of 
the  following: 

(1)  Requirements  to  use  the  method  in 
40  CFR  412.3l(b)(l)(iv)  chosen  by  the 
Director  to  determine  phosphorous  field 
conditions  and  to  determine  appropriate 
manure  application  rates.  The  permit 
shall  specify  the  factors  to  be  considered 
and  the  analytical  methods  to  be 
employed  when  determining  those 
rates. 

(2)  Prohibitions  against  or  restrictions 
on  applying  manure  to  land  during 
times  and  using  methods  which,  in  light 
of  local  crop  needs,  climate,  soil  types, 
slope  and  other  factors,  would  not  serve 
an  agricultural  piupose  and  would  be 
likely  to  result  in  pollutant  discharges  to 
waters  of  the  United  States. 

(3)  Requirement  to  notify  the  Director 
when  the  permittee's  Permit  Nutrient 
Plan  has  been  developed  or  revised. 
Notification  of  the  development  of  the 
permittee's  initial  Permit  Nutrient  Plan 
must  be  submitted  no  later  than  90  days 
after  the  CAFO  submits  its  NOI  or 
obtains  coverage  under  an  individual 
permit.  With  the  notice,  the  permittee 
shall  provide  a  copy  of  the  cover  sheet 
and  executive  summary  of  the 
permittee's  current  Permit  Nutrient  Plan 
that  has  been  developed  imder  40  CFR 
412.37(b). 

Option  1  for  Paragraphs  (|)(4)  and  (5) 

(4)  Transfer  of  manure  to  other 
persons.  The  Director  may  waive  the 
requirements  of  this  paragraph  if  an 
enforceable  state  program  subjects  the 
recipient  of  CAFO  wastes  to  land 
application  requirements  that  are 
equivalent  to  the  requirements  in  40 
CFR  412.31(b).  The  requirements  of 
paragraph  (f)  of  this  section  apply  only 
to  transfers  to  persons  who  receive  12 
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tons  or  more  of  wastes  from  the  CAFO 
in  any  year.  Prior  to  transferring  manure 
and  other  wastes  to  other  persons,  the 
permittee  sh^l: 

(i)  Obtain  from  each  intended 
recipient  of  the  CAFO  waste  (other  than 
haulers  that  do  not  land  apply  the 
waste)  a  certification  that  the  recipient 
will  do  one  of  the  following.  The 
certification  must  contain  a  statement 
that  the  recipient  imderstands  that  the 
information  is  being  collected  on  behalf 
of  the  U.S.  Environmental  Protection 
Agency  or  State  and  that  there  are 
penalties  for  falsely  certifying.  The 
permittee  is  not  liable  if  the  recipient 
violates  its  certification; 

(A)  Land  apply  the  wastes  in 
accordance  with  proper  agriculture 
practices,  which  means  that  the 
recipient  shall  determine  the  nutrient 
needs  of  its  crops  based  on  realistic  crop  . 
yields  for  its  area,  sample  its  soil  at  least 
once  every  three  years  to  determine 
existing  nutrient  content,  and  not  apply 
the  manure  in  quantities  that  exceed  the 
land  application  rates  calculated  using 
the  method  specified  in  40  CFR 
412.3l(b)(l)(iv)  chosen  by  the  Director; 

(B)  Land  apply  the  wastes  in 
compliance  with  the  terms  of  an  NPDES 
permit  that  addresses  for  discharges 
botn  the  land  application  area;  or 

(C)  Use  the  manure  for  purposes  other 
than  land  application. 

(ii)  Obtain  fivm  any  commercial  waste 
hauler  the  name  and  location  of  the 
recipient  of  the  wastes,  if  known: 

(iii)  Provide  the  recipient  of  the 
maniue  with  an  analysis  of  its  content; 
and 

(iv)  Provide  the  recipient  of  the 
manure  with  a  brochure  to  be  provided 
by  the  State  permitting  authority  or  EPA 
that  describe  the  recipient's 
responsibilities  for  appropriate  manure 
management. 

(5)  Record  keeping  requirements. 
Requirements  to  keep,  maintain  for  five 
years  and  make  available  to  the  Director 
or  the  Regional  Administrator: 

(i)  Records  of  the  inspections  and  of 
the  maniu%  sampling  and  analysis 
required  by  40  CFR  412.37(a): 

(ii)  Records  required  by  40  CFR 
412.37(e)  related  to  the  development 
and  implementation  of  Permit  Nutrient 
Plans  required  by  40  CFR  412.37(b);  and 

(iii)  Records  of  each  transfer  of  wastes 
to  a  third  party,  including  date, 
recipient  name  and  address,  quantity 
transferred,  an  analysis  of  manure 
content  and  a  copy  of  the  certifications 
required  by  paragraph  (j)(4)  of  this 
section.  If  the  waste  is  transferred  to  a 
commercial  waste  hauler,  records  of 
where  the  hauler  indicated  it  would 
take  the  waste,  if  known.  If  the  waste  is 
to  be  packaged  as  fertilizer,  incinerated 


or  used  for  a  piupose  other  than  direct 
land  application,  records  of  the  analysis 
of  the  manure  are  not  required. 

Option  2  for  Paragraphs  (j)(4)  and  (5): 

(4)  Transfer  of  manure  to  other 
persons.  Prior  to  transferring  manure 
and  other  wastes  to  other  persons,  the 
permittee  shall: 

(i)  Provide  the  recipient  of  the  manure 
with  an  analysis  of  its  content: 

(ii)  Provide  the  recipient  of  the 
maniu«  with  a  brochure  to  be  provided 
by  the  State  permitting  authority  or  EPA 
that  describes  the  recipient's 
responsibilities  for  appropriate  manure 
management;  and 

(iii)  Obtain  bojn  any  commercial 
waste  hauler  the  name  and  location  of 
the  recipient  of  the  wastes,  if  known. 

(5)  Record  keeping  requirements. 
Requirements  to  keep,  maintain  for  five 
years  and  make  available  to  the  Director 
or  the  Regional  Administrator: 

(i)  Records  of  the  inspections  and  of 
the  manure  sampling  and  analysis 
required  by  40  CFR  412.37(a); 

(ii)  Records  required  by  40  CFR 
412.37(e)  related  to  the  development 
and  implementation  of  Permit  Nutrient 
Plans  required  by  40  CFR  412.37(b);  and 

(iii)  Records  of  each  transfer  of  wastes 
to  a  third  party,  including  date, 
recipient  name  and  address,  quantity 
transferred,  and  an  analysis  of  maniue 
content.  If  the  waste  is  transferred  to  a 
commercial  waste  hauler,  records  of 
where  the  hauler  indicated  it  would 
take  the  waste,  if  known.  If  the  waste  is 
to  be  packaged  as  fertilizer,  incinerated 
or  used  for  a  piupose  other  than  direct 
land  application,  records  of  the  analysis 
of  the  manure  are  not  required. 

(6)  For  CAFOs  subject  to  40  CFR 
412.43  (existing  swine,  poultry  and  veal 
facilities),  the  Director  must  determine 
based  on  topographical  characteristics 
of  the  region  whether  there  is  a 
likelihood  that  a  CAFO  may  discharge 
firom  the  production  area  via  ground 
water  that  has  a  direct  hydrologic 
connection  to  waters  of  the  United 
States.  If  the  Director  finds  there  is  such 
a  likelihood,  and  the  Director 
determines  there  is  the  potential  for  an 
excursion  of  State  water  quality 
standards  due  to  such  discharge,  the 
Director  must  impose  any  water  quality- 
based  effluent  limits  necessary  to 
comply  with  §  122.44(d).  The  Director 
may  omit  such  water  quality-based 
effluent  limits  bom  the  permit  if  the 
permittee  has  provided  a  hydrologist's 
statement  that  demonstrates  to  the 
Director's  satisfaction  that  there  is  no 
direct  hydrologic  connection  from  the 
production  area  to  waters  of  the  United 
States. 


(k)  What  additional  terms  and 
conditions  must  be  required  in  NPDES 
permits  issued  to  CAFOs  that  are  not 
subject  to  part  412,  Subparts  C  and  D? 
(1)  All  CAFOs  not  subject  to  part  412. 
In  cases  where  a  CAFO  has  fewer  than 
the  number  of  animals  necessary  to 
make  it  subject  to  the  requirements  40 
CFR  Part  412,  and  the  Director  is 
establishing  effluent  limitations  on  a 
case-by-case  basis  based  on  best 
professional  judgment  luider  section 
402(a)(1)(B)  of  the  Act,  the  Director  shall 
consider  the  need  for  the  following 
effluent  limitations: 

(i)  Limits  on  the  discharge  of  process 
wastewater  pollutants  iroja  the 
production  area,  including  limits  based 
on  the  minimum  duration  and  intensity 
of  rainfall  events  for  which  the  CAFO, 
can  design  and  construct  a  system  to 
contain  aU  process-generated 
wastewaters  from  such  event; 

(ii)  Limits  on  discharges  resulting 
fitim  the  application  of  manure  to  land, 
including  restrictions  on  the  rates  of 
application  of  nitrogen  and 
phosphorous: 

(iii)  Requirements  to  implement  best 
management  practices  to  ensure  the 
CAFO  achieves  limitations  under 
paragraphs  (k)(l)(i)  and  (k)(l)(ii)  of  this 
section; 

(iv)  Requirements  to  develop  and 
implement  a  Permit  Nutrient  Plan  that 
addresses  requirements  developed 
under  paragraphs  (k)(l)(i),  (ii),  and  (iii) 
of  this  section;  and 

(v)  If  the  CAFO  is  in  an  area  with 
topographic  characteristics  that  indicate 
a  likelihood  that  ground  water  has  a 
direct  hydrologic  connection  to  waters 
of  the  United  States,  requirements 
necessary  to  comply  with  §  122.44, 
unless  the  permittee  submits  a 
hydrologist's  statement  that  the 
production  area  is  not  connected  to 
siuface  waters  through  a  direct 
hydrologic  connection. 

(2)  CAFOs  subject  to  part  412. 
Subparts  A  and  B.  In  addition  to  the 
applicable  effluent  limitations,  when 
developing  permits  to  be  issued  to 
CAFOs  with  horses,  sheep  or  ducks 
subject  to  Subparts  A  and  B  of  40  CFR 
412,  the  Director  shall  consider  the  need 
for  effluent  limitations  for  wastestreams 
not  covered  by  Subparts  A  and  B,  , 

including  the  need  for  the  requirements 
described  in  paragraphs  (k)(l)(ii) 
through  (v)  of  this  section. , 

(1)  How  will  the  public  know  if  a 
CAFO  is  implementing  an  adequate     * 
permit  nutrient  plan? 

(1)  The  Director  shall  make  publicly 
available  via  the  worldwide  web  or 
other  publicly  available  soiuce,  and 
update  every  90  days: 
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(i)  A  list  of  all  CAFOs  that  have 
submitted  a  notice  of  intent  for  coverage 
imder  a  general  permit,  and 

(ii)  A  fist  of  all  CAFOs  that  have 
submitted  a  notice  that  their  permit 
nutrient  plan  has  been  developed  or 
revised. 

(2)  The  Director  shall  make  publicly 
available  the  notices  of  intent,  notice  of 
plan  development,  and  the  cover  sheet 
and  executive  summary  of  the 
permittee's  Permit  Nutrient  Plan.  If  the 
Director  does  not  have  a  copy  of  the 
cover  sheet  and  executive  summary  of 
the  permittee's  ciurent  Permit  Nutrient 
Plan  and  the  cover  sheet  and  executive 
siunmary  are  not  publicly  available  at 
the  CAFO  or  other  location,  the  Director 
shall,  upon  request  from  the  public, 
obtain  a  copy  of  the  cover  sheet  and 
executive  siunmary.  Until  required  by 
the  Director,  the  CAFO  operator  is  not 
required  to  submit  cover  sheet  or 
executive  summary  to  the  Director. 

(3)  Confidential  business  information. 
The  information  required  to  be  in 
Permit  Nutrient  Plan  cover  sheet  and 
executive  summary,  and  required  soil 
sampling  data,  may  not  be  claimed  as 
confidential.  Any  claim  of 
confidentiality  by  a  CAFO  in  connection 
with  the  remaining  information  in  the 
Permit  Nutrient  Plan  will  be  subject  to 
the  procedure  in  40  CFR  Part  2. 

4.  Section  122.28  is  amended  by: 

a.  Removing  the  word  "or"  at  the  end 
of  paragraph  (a)(2)(i)  and  adding  the 
word  "or"  at  the  end  of  paragraph 
(a)(2)(ii)(D). 

b.  Adding  paragraph  {a)(2)(iii). 

c.  Adding  two  sentences  to  the  end 
paragraph  {b)(2)(ii) 

d.  Redesignating  paragraph  (b)(3)(i)(G) 
as  paragraph  (b)(3)(i)(H)  and  adding  a 
new  paragraph  (b)(3)(i)(G). 

e.  Adding  paragraph  (b)(3)(vi). 
The  additions  read  as  follows: 

§122^    G«neral  pennits  (appllcabte  to 
Stat*  NPDES  programs,  see  S 123^). 

(a)  *  *  * 
(2)  *  *  • 

(iii)  Concentrated  animal  feeding 
operations. 

***** 

(b)  •  •  • 
(2)  *  *  * 

(ii)  *  *  *  Notices  of  intent  for  coverage 
under  a  general  permit  for  confined 
animal  feeding  operations  must  include: 
a  topographic  map  as  described  in 
§  122.21(0(7);  name  and  address  of  any 
other  entity  with  substantial  operational 
control:  a  statement  whether  the  owner 
or  operator  has  developed  and  is 
implementing  its  Permit  Nutrient  Plan 
and,  if  not,  the  status  of  the 
development  of  its  Permit  Nutrient  Plan. 
New  sources  subject  to  40  CFR  Part  412 


shall  also  provide  a  copy  of  a  draft  plan 
that,  at  a  minimum,  demonstrates  that 
there  is  adequate  land  available  to  the 
CAFO  operator  to  comply  with  the  land 
application  provisions  of  40  CFR  Part 
412  or  describes  an  alternative  to  land 
application  that  the  operator  intends  to 
implement. 
***** 

(3)  *  *  * 

(i)  *  *  * 

(G)  The  discharge  is  bom  a  CAFO.  In 
addition  to  the  other  criteria  in 
paragraph  {b)(3)  of  this  section,  the 
Director  shall  consider  whether  general 
permits  are  appropriate  for  the 
following  CAFOs: 

(1)  CAFOs  located  in  an 
environmentally  or  ecologically 
sensitive  area; 

(2)  CAFOs  with  a  history  of 
operational  or  compliance  problems: 

(3)  CAFOs  that  are  exceptionally  large 
operation  as  determined  by  the  Director; 
or 

(4)  Significantly  expanding  CAFOs. 
***** 

(vi)  Prior  to  issuing  any  general 
permits  for  CAFOs,  the  Director,  after 
considering  input  from  the  public,  shall 
issue  a  written  statement  of  its  policy  on 
which  CAFOs  will  be  eligible  for 
general  pennits,  including  a  statement 
of  how  it  will  apply  the  criteria  in 
paragraph  (b)(3)(i)(G)  of  this  section. 

Appendix  B  to  Part  122  [Removed  and 
Reserved] 

6.  Remove  and  reserve  Appendix  B  to 
part  122. 

9.  Part  412  is  revised  to  read  as 
follows: 

PART  412— CONCENTRATED  ANIMAL 
FEEDING  OPERATIONS  (CAFOs) 
POINT  SOURCE  CATEGORY 

412.0  General  applicability. 

412.1  General  definitions. 

412.2  General  prelreatment  standards. 

Subpart  A— HorsM  and  Sheep 

412.10  Applicability. 

412.11  Special  definitions. 

412.12  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  tecbnology  currently  available 
(BPT). 

412.13  Effluent  limitations  attainable  by  the 
application  of  the  t)est  available  control 
technology  economically  achievable 
(BAT). 

412.15    New  source  performance  standards 
(NSPS). 

Subpart  B — Ducks 

412.20  Applicability. 

412.21  Special  definitions. 

412.22  Effluent  limitations  attainable  by  the 
application  of  the  l)^t  practicable 


control  technology  currently  available 
(BPT). 

412.25  New  source  performance  standards 
(NSPS). 

412.26  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  C— Beef  and  Dairy 

412.30  Applicability. 

412.31  Effluent  limitations  attainable  by  the 
application  of  best  practicable  control 
technology  currently  available  (BPT). 

412.32  Effluent  limitations  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

412.33  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

412.35    New  source  fterformance  standards 

(NSPS). 
412.37    Additional  measures. 

Subpart  D— Swine,  Veal  and  Poultry 

412.40  Applicability. 

412.41  Effluent  limitations  attainable  by  the 
application  of  best  practicable  control 
technology  currently  available  (BPT). 

412.42  Effluent  limitations  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

412.43  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

412.45    New  source  performance  standards 
(NSPS). 

Authority:  33  U.S.C.  1311, 1314, 1316, 
1317,  1318. 1342  and  1361. 

S412.0    General  applicabiltty. 

This  part  applies  to  process 
wastewater  discharges  resulting  bom 
concentrated  animal  feeding  operations 
(CAFOs).  Manufacturing  activities 
which  may  be  subject  to  this  pari  are 
generally  reported  under  one  or  more  of 
the  following  Standard  Industrial 
Classification  (SIC)  codes:  SIC  0211,  SIC 
0213,  SIC  0241,  SIC  0259,  or  SIC  3523 
(1987  SIC  Manual). 

f  412.1    General  Definitions. 

As  used  in  this  part: 

(a)  The  general  definitions  and 
abbreviations  at  40  CFR  part  401  shall 
apoly. 

(b)  Concentrated  Animal  Feeding 
Operation  (CAFO)  is  defined  at  40  CFR 
122.23(a)C3). 

(c)  Fecal  coliform  means  the  bacterial 
count  (Parameter  1)  at  40  CFR  136.3  in 
Table  lA,  which  also  cites  the  approved 
methods  of  analysis. 

(d)  Process  wastewater  means  water 
directiy  or  indirectiy  used  in  the 
operation  of  the  CAFO  for  any  or  all  of 
the  following:  spillage  or  overflow  from 
animal  or  poultry  watering  systems; 
washing,  cleaning,  or  flushing  pens, 
bams,  manure  pits,  or  other  CAFO 
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facilities;  direct  contact  swimming, 
washing  or  spray  cooling  of  animals; 
litter  or  bedcting;  dust  control;  and 
stormwater  which  comes  into  contact 
with  any  raw  materials,  products  or  by- 
products of  the  operation. 

(e)  Certified  specialist  shall  mean 
someone  who  bias  been  certified  to 
prepare  Comprehensive  Nutrient 
Management  Plans  (CNMPs)  by  USDA 
or  a  USDA  sanctioned  orgemization. 

(f)  Land  application  area  means  any 
land  imder  the  control  of  the  CAPO 
operator,  whether  it  is  owned,  rented,  or 
leased,  to  which  manure  and  process 
wastewater  is  or  may  be  applied. 

(g)  New  source  means  a  source  that  is 
subject  to  subparts  C  or  D  of  this  pai\. 
and,  not  withstanding  the  criteria 
codified  at  40  CFR  122.29(b)(1):  Is 
constructed  at  a  site  at  which  no  other 
source  is  located;  or  replaces  the 
housing  including  animal  holding  areas, 
exercise  yards,  and  feedlot,  waste 
handling  system,  production  process,  or 
production  equipment  that  causes  the 
discharge  or  potential  to  discharge 
pollutants  at  an  existing  source;  or 
constructs  a  production  area  that  is 
substantially  independent  of  an  existing 
source  at  the  same  site.  Whether 
processes  are  substantially  independent 
of  an  existing  source,  depends  on  factors 
such  as  the  extent  to  which  the  new 
facility  is  integrated  with  the  existing 
facility;  and  the  extent  to  which  the  new 
facility  is  engaged  in  the  same  general 
type  of  activity  as  the  existing  source. 

(h)  Overflow  means  the  process 
wastewater  discharge  resulting  from  the 
filling  of  wastewater  or  liquid  manure 
storage  structures  to  the  point  at  which 
no  more  liquid  can  be  contained  by  the 
structure. 

(i)  Production  area  means  that  part  of 
the  CAFO  that  includes  the  animal 
confinement  area,  the  manure  storage 
area,  the  raw  materials  storage  area,  and 
the  waste  containment  areas.  The 
animal  confinement  area  includes  but  is 
not  limited  to  open  lots,  housed  lots, 
feedlots,  confinement  houses,  stall 
bams,  free  stall  bams,  milkrooms, 
milking  centers,  cowyards,  barnyard, 
exercise  yards,  animal  walkways,  and 
stables.  The  manure  storage  area 
includes  but  is  not  limited  to  lagoons, 
sheds,  under  house  or  pit  storage,  liquid 
impoundments,  static  piles,  and 
composting  piles.  The  raw  materials 
storage  area  includes  but  is  not  limited 
to  feed  silos,  silage  bunkers,  and 


bedding  materials.  The  waste 
containment  area  includes  but  is  not 
limited  to  settling  basins,  and  areas 
within  berms,  and  diversions  which 
separate  luicontaminated  stormwater. 
Also  included  in  the  definition  of 
production  area  is  any  egg  washing  or 
egg  processing  facility. 

(j)  Setback  means  a  specified  distance 
bom  suj-face  waters  or  potential 
conduits  to  siirface  waters  where 
manure  and  wastewater  may  not  be  land 
applied.  Examples  of  conduits  to  surface 
waters  include,  but  are  not  limited  to, 
tile  line  intake  structvires,  sinkholes, 
and  agricidtural  well  heads. 

(k)  Soil  test  phosphorus  is  the 
measure  of  the  phosphorus  content  in 
soil  as  reported  by  approved  soil  testing 
laboratories  using  a  specified  analytical 
method. 

(1)  Phosphorus  threshold  or  TH  level 
is  a  specific  soil  test  concentration  of 
phosphorus  established  by  states.  The 
concentration  defines  the  point  at  which 
soluble  phosphorus  may  pose  a  surface 
runoff  risk. 

(m)  Phosphorus  index  means  a  system 
of  weighing  a  number  of  measures  that 
relate  the  potential  for  phosphorus  loss 
due  to  site  and  transport  characteristics. 
The  phosphorus  index  must  at  a 
minimum  include  the  following  factors 
when  evaluating  the  risk  for  phosphorus 
runoff  from  a  given  field  or  site: 

(1)  Soil  erosion. 

(2)  Irrigation  erosion. 

(3)  Run-off  class. 

(4)  Soil  phosphorus  test. 

(5)  Phosphorus  fertilizer  application 
rate. 

(6)  Phosphorus  fertilizer  application 
method. 

(7)  Organic  phosphorus  application 
rate. 

(8)  Method  of  applying  organic 
phosphorus. 

(n)  Permit  Nutrient  Plan  means  a  plan 
developed  in  accordance  with  §  412.33 
(b)  and  §412.37.  This  plan  shall  define 
the  appropriate  rate  for  applying 
manure  or  wastewater  to  crop  or  pasture 
land.  The  plan  accoimts  for  soil 
conditions,  concentration  of  nutrients  in 
maniue,  crop  requirements  and  realistic 
crop  yields  when  determining  the 
appropriate  application  rate. 

(o)  Crop  removal  rate  is  the 
application  rate  for  manure  or 
wastewater  which  is  determined  by  the 
amount  of  phosphorus  which  will  be 
taken  up  by  the  crop  during  the  growing 
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season  and  subsequently  removed  from 
the  field  through  crop  harvest.  Field 
residues  do  not  count  towards  the 
amount  of  phosphorus  removed  at 
harvest. 

(p)  Ten(10)-year,  24-hour  rainfall 
event  and  25-year,  24-hour  rainfall 
event  mean  precipitation  events  with  a 
probable  recurrence  interval  of  once  in 
ten  years,  or  twenty  five  years, 
respectively,  as  defined  by  the  National 
Weather  Service  in  Technical  Paper  No. 
40,  "Rainfall  Frequency  Atlas  of  the 
United  States,"  May,  1961,  or  equivalent 
regional  or  State  rainfall  probability 
information  developed  from  this  source. 
The  technical  paper  is  available  at  http:/ 
/www.nws. noaa.gov/er/hq/Tp40s.html. 

(q)  The  parameters  that  are  regulated 
or  referenced  in  this  part  and  listed  with 
approved  methods  of  analysis  in  Table 
IB  at  40  CFR  136.3  are  defined  as 
follows: 

(1)  Ammonia  (as  N)  means  anunonia 
reported  as  nitrogen. 

(2)  BODs  means  5-day  biochemical 
oxygen  demand. 

(3)  Chloride  means  total  chloride. 

(4)  Nitrate  (as  N)  means  nitrate 
reported  as  nitrogen. 

(5)  Total  dissolved  solids  means  non- 
filterable  residue. 

(r)  The  parameters  that  are  regulated 
or  referenced  in  this  part  and  listed  with 
approved  methods  of  analysis  in  Table 
lA  at  40  CFR  136.3  are  defined  as 
follows: 

(1)  Fecal  coliform  means  fecal 
coliform  bacteria. 

(2)  rota7  coliform  means  all  coliform 
bacteria. 

S  41 2.3    General  pratreatment  standards. 

Any  source  subject  to  this  part  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  (POTW)  must  comply 
with  40  CFR  part  403. 

Subpart  A — Horses  and  Sheep 

f  41 2.10    Applicability. 

This  subpart  applies  to  discharges 
resiilting  from  the  production  areas  at 
CAFOs  where  sheep  are  confined  in 
open  or  housed  lots;  and  horses  are 
confined  in  stables  such  as  at  racetracks. 
This  subpart  does  not  apply  to  such 
CAFOs  with  less  than  the  following 
capacities: 


Uvestodc 

Minimum  capacity 

Sheep  : 

Horses  

10.000 
500 
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f  412.11    Special  defUiltions. 
For  the  purpose  of  this  subpart: 

(a)  Housed  lot  means  totally  roofed 
buildings,  which  may  be  open  or 
completely  enclosed  on  the  sides, 
wherein  animals  are  housed  over  floors 
of  solid  concrete  or  dirt  and  slotted 
(partially  open)  floors  over  pits  or 
manure  collection  areas,  in  pens,  stalls 
or  cages,  with  or  without  bedding 
materials  and  mechanical  ventilation. 

(b)  Open  lot  means  pens  or  similar 
confinement  areas  witii  dirt,  concrete 
paved  or  hard  surfaces,  wherein  animals 
are  substantially  or  entirely  exposed  to 
the  outside  environment,  except  where 
some  jjrotection  is  afforded  by 
windbreaks  or  small  shed-type  shaded 
areas. 

§  41 2.1 2    Effluent  limitations  attainat>le  by 
the  application  of  the  best  practicable 
control  technology  currently  availabte 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32  and  when  the 
provisions  of  paragraph  (b)  of  this 
section  apply,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  application  of  BPT: 
There  must  be  no  discharge  of  process 
wastewater  pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  fit)m  a 
facility  designed,  constructed  and 
operated  to  contain  all  process- 
generated  wastewaters  plus  the  nmoff 
from  a  10-year,  24-hour  rainfall  event  at 


the  location  of  the  point  source,  any 
process  wastewater  pollutants  in  the 
overflow  may  be  allowed  to  be 
discharged  into  U.S.  waters. 

§412.13    Effluent  limitations  attainable  by 
ttw  application  of  the  best  avallal>le 
technology  economically  achievable  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32  and  when  the 
provisions  of  paragraph  (b)  of  this 
section  apply,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  application  of  BAT: 
There  must  be  no  discharge  of  process 
wastewater  pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  from  a 
facility  designed,  constructed  and 
operated  to  contain  all  process- 
generated  wastewaters  plus  the  nmoff 
fi^m  a  25-year,  24-hour  rainfall  event  at 
the  location  of  the  point  source,  any 
process  wastewater  pollutants  in  the 
overflow  may  be  allowed  to  be 
discharged  into  U.S.  waters. 

§412.15    New  source  performance 
standards  (NSPS). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  new  point  source 
subject  to  this  subpart  must  achieve  the 
following  performance  standards:  There 
must  be  no  discharge  of  process 
wastewater  pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  from  a 
facility  designed,  constructed  and 
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operated  to  contain  all  process- 
generated  wastewaters  plus  the  runoff 
from  a  25-year,  24-hour  rainfall  event  at 
the  location  of  the  point  soiut^e,  any 
process  wastewater  pollutants  in  the 
overflow  may  be  allowed  to  be 
discharged  into  U.S.  waters. 

SulipartB — Ducks 

§412.20    Applicability. 

This  subpart  applies  to  discharges 
resulting  from  d^  and  wet  duck 
feedlots  with  a  capacity  of  at  least  5000 
ducks. 

§412.21    Special  definitions. 
For  the  purpose  of  this  subpart: 

(a)  Dry  lot  means  a  facility  for  grovmig 
ducks  in  confinement  with  a  dry  litter 
floor  cover  and  no  access  to  swimming 
areas. 

(b)  Wet  lot  means  a  confinement 
facility  for  raising  ducks  which  is  open 
to  the  enviroiunent,  has  a  small  number 
of  sheltered  areas,  and  with  open  water 
runs  and  swimming  areas  to  which 
ducks  have  free  access. 

§  412.22    Effluent  limitations  attainable  by 
the  application  of  the  best  practicaMe 
control  technology  currently  avaiiatile 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 


Regulated  parameter 


BOD, 

Fecal  coliform 


'  Pounds  per  1000  ducks. 

2  Kilograms  per  1000  ducks. 

3  Not  to  exceed  MPN  of  400  per  100  ml  at  any  time. 


Maximum 
daily  ^ 


3.66 


Maximum 

monthly 

avg.i 


2.0 


Maximum 
daily  2 


1.66 


Maximum 

monthly 

avg.* 


0.91 
(') 


§  41 2.25    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
standards: 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  there  must  be  no 
discharge  of  process  wastewater 
pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  from  a 
facility  designed,  constructed  and 
operated  to  contain  all  process- 
generated  wastewaters  plus  the  runt)ff 
frtim  a  25-year,  24-hour  rainfall  event  at 
the  location  of  the  point  source,  any 
process  wastewater  pollutants  in  the 


overflow  may  be  allowed  to  be 
discharged  into  U.S.  waters. 

§  41 2.26    Pratreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
§  403.7  and  in  paragraph  (b)  of  this 
section,  any  new  source  subject  to  this 
subpart  must  achieve  the  following 
pretreatment  standards:  There  must  be 
no  discharge  of  process  wastewater 
pollutants  into  a  POTW. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  from  a 
facility  designed,  constructed  and 
operated  to  contain  all  process- 
generated  wastewaters  plus  the  runoff 
from  a  25-year,  24-hour  rainfall  event  at 


the  location  of  the  new  source,  the 
discharge  of  any  process  wastewater 
pollutants  in  the  overflow  may  be 
allowed. 

Sul)part  C — Beef  and  Dairy 
§412.30    Applicability. 

This  subpart  applies  to  concentrated 
animal  feeding  operations  (CAFOs),  as 
defined  in  40  CFR  §  122.23,  and 
includes  the  following  types  of  animals: 
Mature  dairy  cows,  either  milking  or 
dry;  and  catUe  other  than  matiue  dairy 
or  veal. 
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f  41 2.31    Effluent  limitations  attainabte  by 
ttw  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  §  125.30 
through  §  125.32,  any  existing  point 
soiut:e  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

(a)  For  CAFO  production  areas: 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  there  must  be  no 
discharge  of  process  wastewater 
pollutants  into  U.S.  waters. 

(2)  Whenever  rainfaU  causes  an 
overflow  of  process  wastewater, 
pollutants  in  the  overflow  may  be 
discharged  into  U.S.  waters  during  those 
periods  subject  to  following  conditions: 

(i)  The  production  area  is  designed 
and  constructed  to  contain  all  process 


wastewaters  including  the  runoff  firom  a 
25  year,  24  hour  rainfall  event;  and 

(ii)  The  production  area  is  operated  in 
accordance  with  the  requirements  of 
§  412.37(a)(1)  through  (3). 

(b)  For  CAFO  land  application  areas: 

(1)  Discharges  resulting  from  the 
application  of  manure  or  process 
wastewater  to  land  owned  or  under  the 
control  of  the  CAFO  must  achieve  the 
following: 

(i)  Develop  and  implement  a  Permit 
Nutrient  Plan  (PNP)  that  includes  the 
requirements  specified  at  §412.37;  and 
establishes  land  application  rates  for 
maniue  in  accordance  with  §  412.31 
(b)(l)(iv). 

(ii)  The  PNP  must  be  developed  or 
approved  by  a  certified  specialist. 

(iii)  The  PNP  must  be  written  taking 
into  account  reedistic  yield  goals  based 

Table  1 . — Phosphorus  Index 


on  historic  yields  from  the  CAFO,  or 
county  average  data  when  historic 
yields  are  not  appropriate.  County 
average  data  may  be  used  when  a 
facility  plants  a  crop  that  no  yield  data 
for  that  CAFO  land  application  area  has 
been  obtained  within  the  previous  10 
years.  CAFOs  shall  review  the  PNP 
annually  and  revise  as  necessary,  and 
must  rewrite  the  PNP  at  least  once  every 
five  years. 

(iv)  Apply  manure  and  prqcess 
wastewater  at  a  rate  established  in 
accordance  with  one  of  the  three 
methods  defined  in  tables  1  through  3 
of  this  section.  State  approved  indices, 
thresholds,  and  soil  test  limits  shall  be 
utilized  such  that  application  does  not 
exceed  the  crop  and  soil  requirements 
for  nutrients: 


Phosphofus  index  rating 

Manure  and  wastewater  application  rate 

Low  Risk  

Medium  Risk „ 

High  Risk  

Very  High  Risk 

ApplKation  of  manure  and  wastewater  may  not  exceed  the  nitrogen  requirements  of  the  crop. 
AiTiiiication  of  manure  and  wastewater  may  not  exceed  the  nitrogen  requirements  of  ttie  crop. 
ApiJlication  of  phosphoms  in  manure  and  wastewater  may  not  exceed  the  amount  of  phos- 

phoms  removed  from  the  field  with  crop  harvest. 
No  land  applk:ation  of  manure  or  wastewater. 

Table  2.— Phosphorus  Threshold 


Soil  phosphoais  threshold  level 

Manure  and  wastewater  application  rate 

<  %  TH  applkation 

>  %  TH,  <  2  TH  applkatkxi 

>  2  TH  appiicatkjn  

Manure  and  wastewater  may  not  exceed  the  nitrogen  requirements  of  the  crop. 

Phosphorus  in  manure  and  wastewater  may  not  exceed  the  anfK>unt  of  phosphorus  removed 

from  ttie  field  with  crop  harvest. 
No  land  application  of  manure  or  wastewater. 

Table  3.— Soil  Test  Phosphorus 


Soil  test  phospfiorus  level 

Manure  arKJ  wastewater  applk:ation  rate 

Lam  

Medium  

High 

Very  High  

ApplKation  of  manure  and  wastewater  may  not  exceed  ttie  nitrogen  requirements  of  ttie  crop. 
Applk^tion  of  manure  and  wastewater  may  not  exceed  ttie  nitrogen  requirements  of  the  crop. 
Apjjlication  of  phosphorus  in  manure  and  wastewater  may  not  exceed  the  amount  of  phos- 
phorus removed  from  the  field  with  crop  harvest. 
No  land  application  of  manure  and  wastewater. 

(2)  Multi-year  phosphorus 
applications  are  prohibited  when  either 
the  P-Index  is  rated  high,  the  soil 
phosphorus  threshold  is  between  V*  and 
2  times  the  TH  value,  or  the  soil  test 
phosphorus  level  is  high  as  determined 
in  paragraph  (b)(1)  (iv)  of  this  section 
tmless: 

(i)  Manure  application  equipment 
designed  for  dry  poidtry  manure  or  litter 
caimot  obtain  an  application  rate  low 
enough  to  meet  a  phosphorus  based 
application  rate  as  determined  by  the 
PNP  hi  the  event  a  phosphorus 
application  occiu^  during  one  given 
year  which  exceeds  the  crop  removal 
rate  for  that  given  year,  no  additional 


manure  or  process  wastewater  shall  be 
applied  to  the  same  land  in  subsequent 
years  until  all  applied  phosphorus  has 
been  removed  from  the  field  via  harvest 
and  crop  removal, 
(ii)  (Reserved) 

§  41 2.32    Effluent  limitations  attainable  by 
the  application  of  ttie  best  control 
technology  for  conventional  pollutants 
(BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  and  412.41(2).  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BCT: 


(a)  For  CAFO  production  areas: 
Discharges  must  achieve  the  same 
requirements  as  specified  in  §41 2.31(a). 

(b)  For  CAFO  land  application  areas: 
Discharges  resulting  from  the 

application  of  manure  or  process 
wastewater  to  crop  or  pasture  land 
owned  or  under  the  control  of  the  CAFO 
must  achieve  the  same  requirements  as 
specified  in  §  412.31(b)  and  §412.37. 

§  41 2.33    Effluent  limitations  attainable  by 
ttie  application  of  ttw  best  available 
technology  economically  achievable  <BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  and  412.33(a)(2),  any 
existing  point  source  subject  to  this 
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subpart  must  achieve  the  following 
efDuent  limitations  representing  the 
application  of  BAT: 
fa)  For  CAFO  production  areas: 

(1)  There  must  be  no  discharge  of 
process  wastewater  pollutants  into  U.S. 
waters,  including  any  pollutants 
discharged  to  groimd  water  which  has  a 
direct  hydrologic  connection  to  surface 
waters. 

(2)  Whenever  rainfall  causes  an 
overflow  of  process  wastewater, 
pollutants  in  the  overflow  may  be 
discharged  into  U.S.  waters  during  those 
periods  when  the  following  conditions 

I  are  met: 

(i)  The  production  area  is  designed 
and  constructed  to  contain  all  process 
wastewaters  including  the  runoff  from  a 
25  year,  24  hour  rainfall  event;  and 

(ii)  The  production  area  is  operated  in 
accordance  with  the  requirements  of 
§412.37(a). 

(3)(i)  The  groimd  water  beneath  the 
production  area  must  be  sampled  twice 
annually  to  demonstrate  compliance 
with  the  no  discharge  requirement 
unless  the  CAFO  has  determined  to  the 
satisfaction  of  the  permitting  authority 
that  the  ground  water  beneath  the 
production  area  is  not  coimected  to 
surface  waters  through  a  direct 
hydrologic  connection. 

(ii)  Ground  water  samples  shall  be 
collected  up-gradient  and  down- 
gradient  of  the  production  area  and 
analyzed  for: 

(A)  Total  coliforms. 

(B)  Fecal  coliform. 

(C)  Total  dissolved  solids. 

(D)  Nitrates. 

(E)  Anunonia. 

(F)  Chloride 

(b)  For  CAFO  land  application  areas: 
Discharges  resulting  from  the 

ipplication  of  manure  or  process 
wastewater  to  crop  or  pasture  land 
owned  or  under  the  control  of  the  CAFO 
must  achieve  the  same  requirements  as 
specified  in  §  412.31(b)  and  §412.37. 

f  41 2.35    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
standards: 

(a)  For  CAFO  production  areas: 
Subject  to  the  provisions  of  paragraph 

(c)  of  this  section,  discharges  must 
achieve  the  same  requirements  as 
specified  in  §  412.33(a). 

(b)  For  CAFO  land  application  areas: 
Subject  to  the  provisions  of  paragraph 

(c)  of  this  section,  discharges  resulting 
from  the  application  of  manure  or 
process  wastewater  to  crop  or  pastiue 
land  owned  or  imder  the  control  of  the 
CAFO  must  achieve  the  same 
requirements  as  specified  in  §412. 31(b) 
and  §412.37. 


(c)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  from  the  publication  date  of  the 
final  rule]  and  before  [insert  date  that  is 
60  days  from  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §  412.15,  provided  that  the  new 
soiuce  was  constructed  to  meet  those 
standards.  For  toxic  and 
nonconventional  pollutants,  those 
standards  shall  not  apply  after  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1); 
thereafter,  the  source  must  achieve  the 
standards  specified  in  paragraphs  (a) 
and  (b)  of  this  section. 

§412.37    Additionai  measures. 

(a)  Each  CAFO  subject  to  this  subpart 
must  implement  the  foUovring 
requirements: 

(1)  There  must  be  routine  visual 
inspections  of  the  CAFO  production 
area  to  check  the  following: 

(i)  Weekly  inspections  of  aU 
stormwater  diversion  devices,  such  as 
roof  gutters,  to  ensure  they  are  free  of 
debris  that  could  interfere  with  the 
diversion  of  clean  stormwater; 

(ii)  Weekly  inspections  of  all 
stormwater  diversion  devices  which 
channel  contaminated  stormwater  to  the 
wastewater  and  manure  storage  and 
contaiimient  structure,  to  ensure  that 
they  are  bee  of  debris  that  coidd 
interfere  with  ensuring  this 
contaminated  stormwater  reaches  the 
storage  or  containment  structiu^; 

(iii)  Daily  inspections  of  all  water 
Unes  providing  drinking  water  to  the 
animals  to  ensiu^  there  are  no  leaks  in 
these  lines  that  coiUd  contribute 
uimecessary  voliune  to  Uquid  storage 
systems  or  cause  dry  manure  to  become 
too  wet; 

(iv)  Runoff  diversion  structures  and 
animal  waste  storage  structiires  must  be 
visually  inspected  for:  seepage,  erosion, 
vegetation,  animal  access,  reduced 
freeboard,  and  functioning  rain  gauges 
and  irrigation  equipment,  on  a  weekly 
basis  manure  storage  area  to  ensure 
integrity  of  the  structiu^.  All  surface 
impoundments  must  have  a  depth 
marker  which  indicates  the  design 
volume  and  clearly  indicates  the 
minimum  freeboard  necessary  to  allow 
for  the  25  year  24  horn-  rainfall  event. 
The  inspection  shall  also  note  the  depth 
of  the  manure  and  process  wastewater 
in  the  impoundment  as  indicated  by 
this  depth  marker. 

(2)  Any  deficiencies  found  as  a  result 
of  these  inspections  shall  be  corrected 
as  soon  as  possible.  Deficiencies  and 


corrective  action  taken  shall  be 
dociunented. 

(3)  Mortalities  may  not  be  disposed  of 
in  any  liquid  manure  or  stormwater 
storage  or  treatment  system,  and  must 
be  handled  in  such  a  way  as  to  prevent 
discharge  of  pollutants  to  surface  water. 

(4)  Land  application  of  manure 
generated  by  die  CAFO  to  land  owned 
or  controlled  by  the  CAFO  must  be  done 
in  accordance  with  the  following 
practices: 

(i)  Manure  may  not  be  applied  closer 
than  100  feet  to  any  surface  water,  tile 
line  intake  structure,  sinkhole  or 
agriculttiral  well  head. 

(ii)  The  CAFO  must  take  manure 
samples  at  least  once  per  year  and 
analyzed  for  nitrogen ,  phosphorus  and 
potassium.  Samples  must  be  collected 
from  all  manure  storage  areas,  both 
liquid  and  dry  storage,  as  well  as  any 
wastewater  or  storm  water  storage.  The 
CAFO  must  take  soil  samples  once 
every  three  years  if  they  apply  manure 
to  crop  or  pasture  land  under  their 
control,  and  analyze  the  soil  sample  for 
phosphorus.  Samples  shall  be  collected 
in  accordance  with  accepted  Extension 
protocols  and  the  analyses  must  be 
conducted  in  accordance  with  the  state 
nutrient  management  standard.  These 
protocols  shall  be  documented  in  the 
PNP. 

(iii)  Manure  that  is  transported  off-site 
must  be  sampled  at  least  once  a  year  for 
nitrogen,  phosphorus  and  potassium. 
The  results  of  these  analyses  must  be 
provided  to  the  recipient  of  the  manure. 

(iv)  Manure  application  equipment 
must  be  calibrated  prior  to  land 
application  of  manure  and/or  process 
wastewaters  at  a  minimum  of  once  per 
year. 

(b)  Record  keeping  requirements: 

Each  CAFO  must  maintain  on  its 
premises  a  complete  copy  of  the  current 
PNP  and  the  records  specified  in 
paragraphs  (b)(1)  through  (12)  of  this 
section.  The  CAFO  must  make  the  PNP 
available  to  the  permitting  authority  and 
the  Regional  Administrator,  or  his  or  her 
designee,  for  review  upon  request. 
Records  must  be  maintained  for  5  years 
from  the  date  they  are  created. 

(1)  Cover  Sheet  which  includes  the 
following  information: 

(i)  the  name  and  location  of  the 
CAFO, 

(ii)  name  and  title  of  the  owner  or 
operator 

(iii)  name  and  title  of  the  person  who 
prepared  the  plan, 

(iv)  date  the  plan  was  prepared, 

(v)  date  the  plan  was  amended 

(2)  Executive  Summary  which 
includes  the  following  information: 

(i)  Total  average  herd  or  flock  size 
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(ii)  Identification  of  manure 
collection,  handling,  storage,  and 
treatment  practices 

(iii)  Amount  of  manure  generated 

annually 

(iv)  Identification  of  planned  crops 
(rotation) 

(v)  Realistic  yield  goal  as  described  in 
§412.3l(b)(l){ui) 

(vi)  Field  condition  as  determined  by 
the  phosphorus  index,  soil  test 
phosphorus,  or  phosphorus  threshold 
(for  each  field  imit  that  will  receive 
manure) 

(vii)  niunber  of  acres  that  will  receive 
maniire 

(viii)  amoimt  of  manure  transported 
off-site 

(ix)  animal  waste  application  rate 
(gallons  or  tons/acre) 

(x)  identification  of  watershed  or 
nearest  surface  water  body 

(3)  Records  documenting  the 
inspections  required  under  paragraph 
(a)(1)  of  this  section. 

(4)  Records  tracking  the  repairs 
performed  on  drinking  water  lines, 
automated  feeding  equipment,  feed 
storage  and  silos,  manure  storage, 
manure  treatment  facilities,  as  well  as 
maintenance  of  berms  and  diversions 
that  direct  clean  stormwater  away  firom 
any  maniue  and  other  process 
wastewater. 

(5)  Records  documenting  the 
following  information  about  manure 
application  and  crop  production. 

(i)  Expected  crop  yield  based  on 
historical  data  for  the  CAFO  for  its  land 
application  area,  or  county  average  yield 
data  when  the  CAFO  does  not  have  a 
prior  history  of  crop  yields 

(ii)  The  date(s)  manure  is  applied, 

(iii)  Weather  conditions  at  time  of 
application  and  for  24  hoiirs  prior  to 
and  following  application, 

(iv)  Res\ilts  from  manure  and  soil 
sampling, 

(v)  Test  methods  used  to  sample  and 
analyze  manure  and  soil, 

(vi)  Whether  the  manure  application 
rate  is  limited  to  nitrogen,  phosphorus, 
or  some  other  parameter, 

(vii)  The  amount  of  manure  and 
manxire  nutrients  applied, 

(viii)  The  amount  of  any  other 
nutrients  applied  to  the  field  reported  in 
terms  of  nitrogen,  phosphorus  and 
potassium  (including  commercial 
fertilizer,  legume  credits,  and  biosolids), 

(ix)  Calculations  showing  the  total 
nutrients  applied  to  land, 

(x)  Calibration  of  manure  application 
equipment, 

(xi)  The  rate  of  application  of  manure, 

(xii)  The  method  used  to  apply  the 
manure,  estimated  nitrogen  losses  based 
on  application  method  used,  and  the 
route  of  nitrogen  loss. 


(xiii)  The  field(s)  to  which  manure 
was  applied  and  total  acreage  receiving 
manure, 

(xiv)  What  crop(s)  was  planted, 

(xv)  The  date  mat  crops  were  planted 
in  the  field,  and 

(xvi)  The  crop  yields  obtained. 

(6)  Records  of  the  total  voliune  or 
amount  of  manure  and  process 
wastewater  generated  by  all  animals  at 
the  facility  during  each  12  month 
period.  This  must  include  milk  parlor 
washwater  and  egg  washwater.  The 
volume  or  amount  may  be  determined 
through  direct  measurements  or  an 
estimated  value  provided  all  Victors  are 
documented. 

(7)  Records  of  rainfall  duration, 
amount  of  rainfall,  and  the  estimated 
voliune  of  any  overflow  that  occxus  as 
the  result  of  any  catastrophic  or  chronic 
rainfall  event. 

(8)  A  copy  of  the  emergency  response 
plan  for  the  CAFO. 

(9)  Records  of  how  mortalities  are 
handled  by  the  CAFO. 

(10)  Name  of  state  approved  specialist 
that  prepared  or  approved  the  PNP,  or 
record  and  documentation  of  training 
and  cntification  for  owners  or  operator 
writing  their  own  PNP. 

Subpart  D— SwIim,  Poultry  and  Veal 

§412.40    ApplicabiWy. 

This  subpart  applies  to  operations 
defined  as  concentrated  animal  feeding 
operations  (CAFOs)  under  40  CFR 
122.23  and  includes  the  following 
animals:  Swine,  each  weighing  55  lbs. 
or  more;  swine,  each  weighing  less  than 
55  lbs.;  veal;  cattle;  chickens;  and 
turkeys. 

f  41 2.41    Effluent  limitation  ■ttainat>le  by 
the  application  of  tfw  best  practicable 
control  technology  cunwrtiy  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 

through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT. 

(a)  For  CAFO  production  areas: 
Discharges  must  achieve  the  same 
reouirements  as  specified  in  §  412.31(a). 
(o)  For  CAFO  land  application  areas: 
Discharges  resulting  from  the 
application  of  manure  or  process 
wastewater  to  crop  or  pasture  land 
owned  or  under  the  control  of  the  CAFO 
must  achieve  the  same  requirements  as 
specified  in  §  412.31(b)  and  §  412.37. 

§  41 2.42    Effluent  limitations  attainable  by 
ttte  application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  ,  any  existing  point 


source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
ofBCT: 

(a)  For  CAFO  production  areas: 
The  limitations  are  the  same  as 

specified  in  §  412.41(a). 

(b)  For  CAFO  land  application  areas: 
The  limitations  are  the  same  as 

specified  in  §  412.41(b). 

§412.43    Effluent  limitations  attainable  by 
tlM  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT: 

(a)  For  CAFO  production  areas: 

(1)  There  must  be  no  discharge  of 
process  wastewater  pollutants  into  U.S. 
waters. 

(2)  Any  CAFO  subject  to  this  subpart 
must  also  comply  with  the  requirements 
specified  in  § 412.37(a)(1)  through  (3). 

(b)  For  CAFO  land  application  areas: 
The  limitations  are  the  same  as 

specified  in  §  412.41(b). 

§412.45    New  source  perfonnance 
standards  (NSPS). 

Any  new  soiuce  subject  to  this 
subpart  must  achieve  the  following 
standards: 

(a)  For  CAFO  production  areas: 

(1)  There  must  be  no  discharge  of 
process  wastewater  pollutants  into  U.S. 
waters,  including  any  pollutants 
discharged  to  ground  water  which  have 
a  direct  hydrological  connection  to 
siuface  waters. 

(2)  The  ground  water  beneath  the 
production  area  must  be  sampled  twice 
annually  to  demonstrate  compliance 
with  the  provisions  of  paragraph  (a)(1) 
of  this  section,  unless  die  CAFO  has 
determined  to  the  satisfaction  of  the 
per^tting  authority  that  the  ground 
water  beneath  the  production  area  is  not 
connected  to  surface  waters  through  a 
direct  hydrologic  connection.  Ground 
water  samples  must  be  collected  up- 
gradient  and  down-gradient  of  the 
production  area,  and  analyzed  for: 

(i)  Total  coliforms 

(ii)  Fecal  coliform 

(iii)  Total  dissolved  solids 

(iv)  Nitrates 

(v)  Ammonia 

(vi)  Chloride 

(3)  Any  CAFO  subject  to  this  subpart 
must  also  comply  with  the  requirements 
specified  in  §412. 37(a)(1)  through  (3). 

(b)  For  CAFO  land  application  areas: 
Discharges  resulting  from  the 

application  of  manure  or  process 
wastewater  to  crop  or  pastiue  land 
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owned  or  imder  the  control  of  the  CAFO 
must  achieve  the  same  requirements  as 
specified  in  §  412.31(b)  and  §412.37. 

(c)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  irom  the  publication  date  of  the 


final  rule]  and  before  [insert  date  that  is 
60  days  from  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  §412.15, 
provided  that  the  new  source  was 
constructed  to  meet  those  standards.  For 
"toxic"  and  nonconventional  pollutants, 
those  standards  shall  not  apply  after  the 


expiration  of  the  applicable  time  period 
specified  in  40  CFR  §  122.29(d)(1); 
thereafter,  the  soiut:e  must  achieve  the 
standards  specified  in  paragraphs  (a) 
and  (b)  of  this  section. 

(FR  Doc.  01-1  Filed  1-11-01;  8:45  am] 
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Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Part  447 

Medicaid  Program;  Revision  to  Medicaid 
Upper  Payment  Limit  Requirements  for 
Hospital  Services,  Nursing  Facility 
Services,  Intermediate  Care  Facility 
Services  for  the  Mentally  Retarded,  and 
Clinic  Services;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  447 

[HCFA-2071-F] 
RIN  093a-AK12 

Medicaid  Program;  Revision  to 
Medicaid  Upper  Payment  Limit 
Requirements  for  Hospital  Services, 
Nureing  Facility  Services,  Intermediate 
Care  Facility  Services  for  the  Mentally 
Retarded,  and  Clinic  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

summary:  This  final  rule  modifies  the 
Medicaid  upper  payment  limits  for 
inpatient  hospital  services,  outpatient 
hospital  services,  musing  facility 
services,  intermediate  care  facility 
services  for  the  mentally  retarded,  and 
clinic  services.  For  each  type  of 
Medicaid  inpatient  service,  existing 
regulations  place  an  upper  limit  on 
overall  aggregate  payments  to  all 
facilities  and  a  separate  aggregate  upper 
limit  on  payments  made  to  State- 
operated  facilities.  This  final  rule 
establishes  an  aggregate  upper  limit  that 
applies  to  payments  made  to 
government  facilities  that  are  not  State 
government-owned  or  operated,  and  a 
separate  aggregate  upper  limit  on 
pa)rments  made  to  privately-owned  and 
operated  facilities.  This  rule  also 
eliminates  the  overall  aggregate  upper 
limit  that  had  applied  to  these  services. 

With  respect  to  outpatient  hospital 
and  clinic  services,  this  final  rule 
establishes  an  aggregate  upper  limit  on 
payments  made  to  State  government- 
owned  or  operated  facilities,  an 
aggregate  upper  limit  on  payments  made 
to  government  facilities  that  are  not 
State  government-owned  or  operated, 
and  an  aggregate  upper  limit  on 
payments  made  to  privately-owned  and 
operated  facilities. 

These  separate  upper  limits  are 
necessary  to  ensure  State  Medicaid 
payment  systems  promote  economy  and 
efficiency.  We  are  allowing  a  higher 
upper  limit  for  payment  to  non-State 
public  hospitals  to  recognize  the  higher 
costs  of  inpatient  and  outpatient 
services  in  public  hospitals.  In  addition, 
to  ensiue  continued  beneficiary  access 
to  care  and  the  ability  of  States  to  adjust 
to  the  changes  in  the  upper  payment 
limits,  the  final  rule  includes  a 
transition  period  for  States  with 
approved  rate  enhancement  State  plan 
amendm«its. 


EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  March  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Weaver,  (410)  786-5914,  Nursing 
facility  services  and  intermediate  care 
facility  services  for  the  mentally 
retarded. 

Larry  Reed,  (410)  786-3325,  Inpatient 
and  outpatient  hospital  services  and 
clinic  services. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  1525Q-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
hbraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www.access.gpo.gov/nara  docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
commiuiications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 

/.  Statutory  and  Regulatory  Framework 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  authorizes  Federal  grants  to 
States  for  Medicaid  programs  that 
provide  medical  assistance  to  low- 
income  families,  elderly  individuals, 
and  persons  with  disabilities.  Each  State 
Medicaid  program  is  administered  by 
the  State  in  accordance  with  an 
approved  State  plan.  While  the  State  has 
considerable  flexibility  in  designing  its 
State  plan  and  operating  its  Medicaid 
program,  it  must  comply  with  Federal 


requirements  specified  in  the  Medicaid 
statute,  regulations,  and  program 
guidance.  Additionally,  \he  plan  must 
be  approved  by  the  Secretary,  who  has 
delegated  this  authority  to  HCFA. 

Section  1903(a)(1)(A)  of  the  Act 
provides  for  payments  to  States,  through 
Federal  financial  participation  (FFP),  in 
expenditures  for  services  covered  under 
an  approved  State  plan.  Section 
1902(a)(30)(A)  of  the  Act  requires  a 
State  plan  to  meet  certain  requirements 
in  setting  payment  amounts  for  covered 
Medicaid  care  and  services.  One  of 
these  requirements  is  that  payment  for 
care  and  services  under  an  approved 
State  Medicaid  plan  be  consistent  with 
efficiency,  economy,  and  quality  of  care. 
This  provision  provides  authority  for 
specific  upper  payment  limits  set  forth 
in  Federal  regulations  in  42  CFR  part 
447  relating  to  different  types  of 
Medicaid  covered  services.  With  respect 
to  inpatient  hospital  services,  nvusing 
facility  (NF)  services,  and  intermediate 
care  facility  services  for  the  mentally 
retarded  (ICF/MR),  upper  payment 
limits  are  set  forth  in  regulations  at 
§447.272,  "Application  of  upper 
payment  limits."  This  provision  limits 
overall  aggregate  State  payments  and 
aggregate  payments  to  State-operated 
providers.  With  respect  to  outpatient 
hospital  services  and  clinic  services, 
similar  upper  payment  limits  on 
aggregate  State  payments  are  set  forth  in 
regulations  at  §447.321,  "Outpatient 
hospital  services  and  clinic  services: 
Upper  limits  of  payments." 

Existing  regulations  stipulate  that 
aggregate  State  payments  for  each  type 
of  services,  that  is,  inpatient  hospital 
and  outpatient  hospital  services,  NF 
services,  ICF/MR  services,  and  clinic 
services  may  not  exceed  a  reasonable 
estimate  of  the  amount  the  State  would 
have  paid  under  Medicare  payment 
principles.  Under  §§447.257,  "FFP: 
Conditions  relating  to  institutional 
reimbursement,"  and  447.304, 
"Adherence  to  upper  limits;  FFP, 
paragraph  (c),"  FFP  is  not  available  for 
State  expenditures  that  exceed  the 
appUcable  upper  payment  limit. 

The  statute  also  permits  States  some 
flexibility  to  use  local  government  funds 
for  the  non-Federal  share  of  Medicaid 
expenditures.  Under  section  1902(a)(2) 
of  the  Act,  States  may  fund  up  to  60 
percent  of  the  non-Federal  share  of 
Medicaid  expenditiu^s  with  local 
government  funds.  Section  1903(w)(6) 
of  the  Act  specifically  limits  the 
Secretary's  ability  to  place  restrictions 
on  a  State's  use  of  certain  funds 
transferred  to  it  from  a  local  imit  of 
government  subject  to  the  requirements 
in  section  1902(a)(2)  of  the  Act. 
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Before  1981,  under  section 
1902(a)(13)  of  the  Act,  States  were 
required  to  pay  rates  for  hospital  and 
long-term  care  services  that  were 
direcUy  related  to  cost  reimbursement. 
To  obtain  approval  from  HCFA,  many 
States  set  rates  using  Medicare 
reasonable  cost  payment  principles. 

In  1980  and  1981,  the  Congress 
enacted  legislation  (section  962  of  the 
Omnibus  Reconciliation  Act  of  1980 
(ORA  1980),  Public  Law  96-499.  and 
section  2173  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (OBRA 
1981),  Public  Law  97-35,  collectively 
known  as  the  "Boren  Amendment")  that 
amended  section  1902(a)(13)  of  the  Act 
to  give  States  flexibility  to  deviate  from 
Medicare's  reasonable  cost  payment 
principles  in  setting  payment  rates  for 
hospital  and  long-term  care  services. 

Tne  Boren  Amendment  was  primarily 
■  considered  a  floor  on  State  spending 
because  it  required  States  to  set  rates 
that  would  meet  the  costs  inoured  by 
effidentiy  and  economically  operated 
fociUties.  However,  the  Boren 
Amendment  also  supported  upper 
pajmient  limits  on  overall  rates.  In 
legislative  history,  the  Congress  directed 
the  Secretary  to  maintain  ceiling 
requirements  that  limited  State 
payments  in  the  aggregate  bova 
exceeding  Medicare  payment  levels. 
The  Senate  Finance  Committee  stated 
that  "the  Secretary  would  be  expected 
to  continue  to  apply  current  regulations 
tiiat  require  that  payments  made  under 
State  plans  do  not  exceed  amounts  that 
would  be  determined  imder  Medicare 
principles  of  reimbursement"  (S.  Rep. 
No.  471,  96th  Cong..  1st  sess.  (1979). 

In  1986,  the  Congress  implicitly 
affirmed  the  use  of  upper  limits  on 
payments  for  inpatient  hospital  services, 
NF  services,  and  intermediate  care 
facility  (ICF)  (now  ICF/MR)  services. 
Section  9433  of  the  Omnibiis  Budget 
Reconciliation  Act  of  1986,  Public  Law 
99-509,  precluded  the  Secretary  from 
placing  limits  on  State  payments  to 
hospitals  that  serve  a  disproportionate 
number  of  low-income  patients  with 
special  needs  (disproportionate  share 
hospital  (DSH)  payments)  but 
maintained  the  application  of  limits  on 
regular  inpatient  payment  rates. 

The  existing  regulations  on  upper 
limits  were  last  changed  in  a  final  rule 
published  in  the  Federal  Register  on 
Jidy  28, 1987  (52  FR  28141)  that 
addressed  the  application  of  the  upper 
payment  limit  to  States  that  had 
multiple  pajonent  rates  for  the  same 
class  of  services.  The  July  28, 1987  final 
rule  also  addressed  the  differential  rate 
issue  in  the  context  of  State-operated 
facilities.  Several  audits  had  revealed 
that  the  circumstances  of  State-operated 


facihties  created  incentives  for  States  to 
overpay  these  facilities.  A  high  volume 
of  uninsured  patients  had  increased  the 
costs  of  providing  services  in  State 
government-owned  or  operated 
facihties.  These  costs,  in  turn,  were 
passed  on  to  the  State.  To  offset  those 
higher  costs,  States  established  payment 
methodologies  that  paid  State 
government-owned  or  operated  fecilities 
at  a  higher  rate  than  privately  operated 
facilities.  Higher  Medicaid  payments  to 
State  government-owned  or  operated 
facilities  allowed  States  to  obtain 
additional  Federal  Medicaid  dollars  to 
cover  costs  formerly  met  entirely  by 
State  dollars.  To  ensure  payments  to 
State-operated  facilities  would  be 
consistent  with  efficiency  and  economy, 
the  July  28. 1987  final  rule  applied  the 
Medicare  upper  limit  test  to  State- 
operated  facilities  separate  from  other 
facilities.  However,  it  did  not  create  a 
separate  upper  payment  limit  for  other 
government  facilities,  which  allowed 
their  payments  to  count  toward  the 
same  aggregate  upper  payment  limit  as 
private  fecilities. 

Section  4711  of  the  Balanced  Budget 
Act  of  1997  (BBA),  Public  Law  105-33, 
amended  section  1902(a)(l3)  of  the  Act 
to  increase  State  flexibility  in  rate 
setting  by  replacing  the  substantive 
requirements  of  the  Boren  amendment 
with  a  new  public  process.  The  new 
public  process  requires  the  State  agency 
to  have  in  place,  and  use.  a  pubUc 
process  that  determines  the  rates  of 
payment  under  the  plan  for  inpatient 
services  furnished  by  hospitals,  nursing 
facihties.  and  intermediate  care 
facihties  for  the  mentally  retarded.  As 
part  of  the  new  public  process 
requirements,  States  must  publish 
proposed  and  final  rates,  the 
methodologies  underlying  the 
establishment  of  the  rates,  and  the 
justifications  for  the  rates.  The  public 
process  must  give  providers, 
beneficiaries  and  their  representatives, 
and  other  concerned  State  residents  an 
opportunity  to  review  and  comment  on 
the  proposed  rates,  methodologies,  and 
justifications,  before  they  become  final. 
In  addition,  in  the  case  of  hospitals,  the 
rates  must  take  into  account  (in  a 
manner  consistent  with  section  1923  of 
the  Act)  the  situation  of  hospitals  that 
serve  a  disproportionate  niunber  of  low- 
income  patients  with  special  needs. 
Under  section  4711  of  Public  Law  105- 
33.  States  have  flexibility  to  target  rate 
increases  to  particular  types  of  facilities 
so  long  as  the  rates  are  established  in 
accordance  with  the  new  public  process 
requirements. 

"The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA)  amends  tides  XVIII, 


XDC,  and  XXI  of  the  Social  Security  Act 
to  provide  benefits  improvements  and 
beneficiary  protections  in  the  Medicare 
and  Medicaid  Programs  and  the  State 
child  health  insurance  program  (SCHIP). 
as  revised  by  the  Balanced  Budget  Act 
of  1997  and  the  Medicare,  Medicaid, 
and  SCHIP  Balanced  Budget  Refinement 
Act  of  1999,  and  for  other  purposes. 
Section  705  of  BIPA  imposes  additional 
requirements  upon  Medicaid  UPL. 

The  BIPA  addressed  publication  of 
this  final  rule  at  Section  705.  "Deadline 
for  Issuance  of  Final  Regulation  Relating 
to  Medicaid  Upper  Payment  Limits."  In 
section  705(a).  it  requires  that  we 
publish  these  final  regulations  not  later 
than  December  31.  2000.  It  further 
requires  that,  while  this  final  ride  must 
be  based  on  the  proposed  rule 
announced  October  5,  2000,  that  this 
final  regulation  shall  be  published 
"*  *  *  notwithstanding  any 
requirement  in  the  Administrative 
Procedures  Act  (APA)  imder  chapter  5 
of  title  5,  United  States  Code,  or  any 
other  provision  of  law"*  *   'Section 
705(b)  of  the  BIPA  provides  for  a  longer 
transition  period  for  States  that  had  an 
approved  State  plan  provision  or 
methodology  in  effect  on  October  1 , 
1992.  Section  701  of  BIPA  also  changes 
a  State's  DSH  allotments  and  provides 
for  an  increase  in  DSH  allotment  for 
extremely  low  DSH  States  based  on  the 
publication  date  of  this  rule. 

We  further  note  that  waiver  of  the 
APA  did  not  require  that  we  review  all 
comments  received  on  the  proposed 
rule  and  respond  to  them  in  the  final 
rule.  Under  section  705(b),  we 
considered  replacing  the  transition 
periods  in  the  proposed  rule  with  that 
provided  in  this  section  of  the  law. 
Instead,  we  have  decided  to  add  a  third 
transition  period  for  those  States  with 
approved  State  plans  or  methodologies 
in  effect  on  or  before  October  1,  1992. 

n.  Basis  for  the  Proposed  Changes 

It  had  become  apparent  that  the 
existing  regulations  created  a  financial 
incentive  for  States  to  overpay  non-State 
government-owned  or  operated  facilities 
because,  through  this  practice.  States, 
coimties,  and  cities  were  able  to 
effectively  lower  net  State  or  local 
expenditures  for  covered  services  and 
gain  extra  Federal  matching  payments. 
This  practice  is  not  consistent  with  the 
Medicaid  statute  and  has  contributed  to 
rapidly  growing  Medicaid  spending. 

The  incentive  for,  and  ability  of. 
States  to  pay  excessive  rates  to  non- 
State  government-owned  or  operated 
Medicaid  providers  can  be  explained  as 
follows.  As  stated  previously,  the 
existing  aggregate  upper  payment  limit 
is  appUed  to  both  private  and  non-State 
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govermnent-owned  or  operated 
facilities.  By  developing  a  payment 
methodology  that  set  rates  for 

[)roprietary  and  nonprofit  facilities  at 
ower  levels.  States  were  able  to  set  rates 
for  county  or  city  facilities  at 
substantially  higher  levels  and  still 
comply  with  the  existing  aggregate 
upper  payment  limit.  The  Federal 
government  matched  these  higher 
payment  rates  to  public  facilities. 
Because  these  facilities  are  public 
entities,  funds  to  cover  the  State  share 
were  transferred  from  those  facilities  (or 
the  local  govenunent  units  that  operate 
them)  to  the  State,  thus  generating 
increased  Federal  funding  with  no  net 
increase  in  State  expenditures.  This  is 
not  consistent  with  the  statutory 
requirements  that  Medicaid  payments 
be  economical  and  efficient. 

On  July  26,  2000,  the  Director  of  the 
Center  for  Medicaid  and  State 
Operations  sent  a  letter  to  all  State 
Medicaid  Directors  notifying  them  of 
the  Administration's  concern  that 
"Medicaid  payments  meet  the  statutory 
definition  of  efficiency  and  economy" 
and  that  we  would  be  issuing  a 
proposed  rule  to  address  this  problem. 
Additionally,  States  were  informed  that 
the  Office  of  the  Inspector  General  (OIG) 
and  the  General  Accounting  Office 
(GAO)  had  begun  to  monitor  States  with 
State  plans  that  permitted  these  types  of 
payments.  Both  the  GAO  and  OIG  have 
testified  before  Congress  on  the  scope  of 
these  financing  practices,  their  impact 
on  State  and  Federal  spending,  and  on 
the  resultant  uses  of  increased  Federal 
funds.  Preliminary  results  of  OIG's  work 
to  date  are  described  below. 

As  of  December  22,  2000,  the  OIG  had 
completed  six  substantial  reviews  in 
five  States.  Although  the  specifics  of  the 
enhanced  {>ayment  programs  and 
associated  financing  mechanisms 
differed  somewhat  in  each  State 
reviewed,  the  OIG  found  that  pa3rment 
programs  share  some  common 
characteristics.  These  similarities  are 
included  below. 

•  In  general,  enhanced  payments  to 
city  and  coimty  government  owned 
providers  were  not  based  on  the  actual 
cost  of  providing  services  to  Medicaid 
beneficiaries,  or  directiy  related  to 
increasing  the  quality  of  care  provided 
by  the  public  faidlities  that  received  the 
enhanced  payments. 

•  Enhanced  payments  to  public 
nursing  facilities  were  not  being 
retained  by  the  facilities  to  provide 
services  to  Medicaid  beneficiaries. 
Instead,  the  majority  of  the  enhanced 
payment  was  returned  by  the  providers 
to  the  States  through  intergovernmental 
transfers  (IGT).  The  States  then  used  the 
funds  for  other  purposes,  some  of  which 


were  unrelated  to  the  Medicaid 
program. 

•  Unlike  the  nursing  facilities,  public 
hospital  providers  retained  the  majority 
of  the  Medicaid  enhanced  payments. 
However,  the  portion  of  the  funds  that 
hospitals  retiuned  to  the  States  through 
IGTs  resulted  in  millions  of  dollars 
available  to  the  States  for  other  uses. 

•  While  the  public  hospital  providers 
served  a  large  number  of  Medicaid 
beneficiaries  and  uninsured  patients, 
the  hospitals  either  (1)  did  not  receive 
Medicaid  disproportionate  share 
hospital  (DSH)  payments  from  the 
States,  or  (2)  returned  the  majority  of  the 
Medicaid  DSH  payments  to  the  States 
through  IGTs.  It  appears,  for  these 
providers,  that  States  used  enhanced 
payments  in  the  place  of  DSH  payments, 
although  Medicaid  DSH  payments  are 
designed  to  help  hospitals  tiiat  provide 
care  to  a  large  number  of  Medicaid 
beneficiaries  and  uninsured  patients. 

Similarly,  the  GAO  testified  before  the 
Congress  that  existing  arrangements 
violate  the  basic  integrity  of  Medicaid  as 
a  joint  Federal/State  program.  GAO 
asserted  that,  by  taking  advantage  of  a 
technicality.  States  had  used  these 
financing  schemes,  in  effect,  to  replace 
State  Medicaid  dollars  with  Federal 
Medicaid  dollars. 

m.  Summary  of  the  Provisions  of  the 
October  10,  2000  Proposed  Rule 

On  October  10,  2000,  we  pubUshed  a 
proposed  nile  in  the  Federid  Register 
(65  FR  60151)  that  set  forth  proposed 
changes  in  the  Medicaid  upper  payment 
limits  for  hospital  services,  NF  services, 
ICF/MR  services,  and  clinic  services.  A 
detailed  description  of  the  specific 
provisions  of  the  proposed  rule  can  be 
foimd  beginning  at  65  FR  60152.  In  the 
October  10,  2000  proposed  rule,  we 
proposed  to  establish: 

•  An  aggregate  upper  payment  limit 
for  inpatient  hospital,  NF,  and  ICR/MR 
services  furnished  by  other  government- 
owned  or  operated  facilities. 

•  An  aggregate  upper  payment  limit 
for  outpatient  hospital  and  clinic 
services  provided  by  State  government- 
owned  or  operated  facilities  and  a 
separate  aggregate  upper  payment  limit 
for  outpatient  hospital  and  clinic 
services  provided  by  all  other 
government-owned  or  operated 
facilities. 

•  Two  transition  periods  for  States 
with  approved  rate  enhancement  State 
plan  amendments  to  comply  with  the 
proposed  payment  limits.  (The  length  of 
the  transition  period  would  depend  on 
the  effective  date  of  the  State's  plan 
amendment,  which  is  discussed  in 
section  m.C.  of  this  preamble.) 


IV.  Analysis  of  and  Responses  to  Public 
Comment 

We  received  approximately  562 
timely  items  of  correspondence 
containing  comments  on  the  proposed 
rule  from  State  Government  officials, 
members  of  Congress,  provider 
organizations,  the  Office  of  the  Inspector 
General,  county  government  officials, 
individual  providers  and  private 
citizens.  A  discussion  of  the  specific 
provisions  of  the  proposed  rule  and 
siunmaries  of  the  public  comments 
received,  and  oiu  responses  to  the 
comments  are  set  forth  below  under  the 
appropriate  section  heading: 

Calculation  of  the  UPL 

(Calculation/Technical  Clarifications  of 
UPL  (§  447.272(a)  &  (b),  § 447.321(a)  6- 
(b)) 

We  received  many  comments 
requesting  clarification  regarding  the 
calculation  of  the  proposed  UPLs.  In  the 
proposed  rule,  we  did  not  propose  any 
changes  to  the  methodology  States  may 
use  to  calculate  the  UPLs  but  proposed 
to  redefine  the  groups  of  providers  that 
would  be  subject  to  the  UPLs. 

Comment:  One  commenter  noted  that 
§  447.272(a)  was  introduced  with  the 
clause:  "Except  as  provided  in 
paragraphs  (b)(2)  and  (c)  of  this 
section,  *  *  *"  The  commenter  added, 
however,  that  paragraph  §  447.272(b), 
which  included  (b)(2),  began  with  the 
language:  "In  addition  to  being  subject 
to  the  requirements  of  paragraph  (a)  of 
this  section,  *  *  *"  The  commenter 
noted  that  these  two  claiises  can  be 
interpreted  to  be  directly  contradictory. 

Response:  In  this  final  rule,  we  have 
eliminated  the  two  clauses  that  were 
contradictory  in  our  proposed  nde.  We 
revised  paragraph  (a)  of  §§  447.272  and 
447.321  to  identify  the  different 
categories  of  facilities  that  furnish 
inpatient  and  outpatient  services, 
respectively.  Under  the  proposed  rule, 
these  categories  included  State 
govemment'owned  or  operated  and 
other  government-owned  or  operated.  In 
this  final  rule,  we  renamed  the  "other 
government-owned  or  operated" 
category  as  "non-State  government- 
owned  or  operated"  and  added  a  third 
category  for  privately-owned  and 
operated  facilities. 

We  revised  paragraph  (b)  of  sections 
§§447.272  and  447.321  to  provide  the 
general  rule  for  aggregate  payment  that 
applies  to  each  category  of  fecilities 
described  in  paragraph  (a). 

Comment:  One  conunenter 
recommended  that  we  clarify  our  use  of 
the  terms  "facilities"  and  "services"  in 
§§447.272  and  447.321  to  consistently 
use  the  phrase  "services  in  a  facility" 
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rather  than  the  term  "services"  by  itself. 
The  commenter  added  that  the  word 
"those"  should  also  be  eliminated  when 
it  has  no  reference. 

Response:  We  have  revised  §§  447.272 
and  447.321  to  clarify  the  types  of 
services  furnished  by  each  group  of 
facilities  that  are  included  in  the  UPLs. 

Comment:  One  conunenter 
recommended  that  we  provide 
clarification  for  the  term  "outpatient 
hospital"  in  §  447.321(a)  because  it  is 
not  commonly  imderstood  and 
suggested  that  we  instead  make  a 
reference  to  hospital  outpatient  services. 

Response:  We  removed  the  term 
"outpatient  hospitals"  from  paragraphs 
(a)  and  (b)  of  §447.321.  In  revised 
§ 447.321(a),  we  use  the  phrase 
"outpatient  services  furnished  by 
hospitals".  In  addition,  at  §  447.272(a), 
we  use  the  language  "inpatient  services 
furnished  by  hospitals"  rather  than  the 
term  "inpatient  hospitals". 

Comment:  One  commenter 
reconunended  that  in  paragraph  (b)  of 
§§447.272  and  447.321  that  HCFA  find 
a  more  neutral  word  for  "non- 
compliant"  to  describe  State  plan 
amendments. 

Response:  We  have  revised  §§447.272 
and  447.321  to  eliminate  the  term  "con- 
compliant." 

Comment:  One  commenter  suggested 
that  we  clarify  in  the  regulation  that,  in 
determining  the  UPL,  coinsurance  and 
deductible  payments  paid  or  payable  to 
hospitals  by  Medicare  beneficiaries 
must  be  included  in  determining  what 
would  have  been  paid  under  Medicare. 
The  commenter  notes  that  §  447.321(b), 
which  includes  this  concept,  was 
eliminated  without  explanation. 

Response:  Under  current  UPL 
regulations  at  §  447.321,  the  coinsiurance 
and  deductible  payments,  which  a 
Medicare  beneficiary  would  be  liable  to 
pay,  are  included  in  the  Medicare 
approved  payment  amoimt  that  can  be 
used  in  UPL  calculations.  In  this  final 
rule,  we  will  continue  to  allow  States  to 
use  the  Medicare  approved  payment 
amounts  as  a  factor  in  their  UPL 
computations. 

Comment:  One  commenter 
recommended  that  States  should  be  able 
to  calculate  the  UPL  based  on  date  of 
service  rather  than  date  of  payment  or 
Federal  claiming.  The  commenter  stated 
that  this  is  consistent  with  how  hospital 
audits  are  performed.  This  eliminates 
other  variances  caused  by  billing 
patterns  or  timeliness  of  State  payments. 

Response:  This  final  rule  continues  to 
permit  States  to  compute  the  UPL  based 
on  date  of  service. 

Comment.  We  received  various 
comments  seeking  clarification  of  the 
criteria  for  hospitals  to  be  considered  a 


public  facility  subject  to  the  new 
proposed  governmental  UPL  and 
transition  rules.  One  commenter 
suggested  that  hospitals  should  be 
classified  as  public  if  they  exhibit  the 
same  characteristics  as  safefy-net 
hospitals.  A  conunenter  recommended 
that  some  hospitals  should  qualify  as 
public  even  if  they  are  not  receiving 
local  tax  dollars.  Some  hospitals  are 
located  in  counties  that  have  formed  a 
hospital  district  which  permits  the 
levying  of  special  ad  valorem  taxes  to 
support  operation  of  the  hospital. 

Response:  Within  the  context  of  this 
regulation,  we  consider  a  facility  to  be 
subject  to  the  new  governmental  UPL  if 
it  can  make  an  IGT  payment  to  the  State 
(either  direcUy  or  indirecUy  through  a 
governmental  owner  or  operator,  or 
other  arrangement).  We  have  created 
three  aggregate  groups  based  on  whether 
the  facility  is  privately-owned  and 
operated,  State  government-owned  or 
operated  or  non-State  government- 
owned  or  operated.  Facilities  fall  into 
the  categories  of  non-State  government- 
owned  or  operated  and  State 
government-owned  or  operated  based 
upon  their  ability  to  make 
intergovernmental  transfer  payments 
back  to  the  State  and  based  upon  the 
governance  structiue  of  the  facility  and 
who  retains  ultimate  liability  for  the 
operations  of  the  facility.  However,  all 
facilities  that  are  prohibited  from 
transferring  funds  back  to  the  State  will 
fall  into  the  privately-owned  and 
operated  category. 

Comment:  Several  commenters 
recommended  that  we  continue  the 
current  UPL  regulations.  In  addition, 
commenters  suggested  that  we  not 
establish  a  third  aggregate  UPL  to  apply 
to  non-State  government-owned  or 
operated  facilities.  Another  commenter 
stated  that  HCFA  is  already  able  to 
ensiue  economy  and  efficiency  through 
the  State  plan  approval  process,  so  that 
no  additional  safeguards  are  necessary. 
A  commenter  pointed  out  that  the 
current  limits  provide  the  public  with 
assurances  that  States  will  not 
overspend  the  Medicaid  budget. 

Response:  We  disagree  with  the 
commenters.  We  do  not  believe  that  the 
current  UPL  regulations  are  sufficient  to 
ensure  that  State  Medicaid  payments 
meet  the  statutory  definition  of 
efficiency  and  economy.  Because  the 
former  UPL  regulations  permit  States  to 
pool  provider  payments.  States  could 
set  rates  to  certain  providers  a  multiple 
above  the  rate  they  would  pay  other 
providers  for  the  same  service.  The  OIG 
has  completed  substantial  reviews  of  the 
financial  mechanisms  of  five  States  with 
approved  State  plan  amendments.  As 
described  in  the  preamble  of  the 


proposed  and  final  rule,  some  general 
findings  showed  that  enhanced 
payments  to  providers  were  not  based 
on  the  actual  cost  of  providing  services 
nor  were  they  used  to  improve  the 
quality  of  Medicaid  services  provided 
by  the  facilities  receiving  the  enhanced 
payments.  States  used  this  mechanism 
to  shift  their  share  of  Medicaid  costs 
and  inappropriately  increase  the  Federal 
Government  share.  States  were  also  able 
to  recycle  Federal  funds  received  frtim 
these  enhanced  payments  to  generate 
additional  Federal  matching  funds  that 
may  or  may  not  have  been  used  for 
Medicaid  services  for  Medicaid  eligible 
individuals.  In  addition,  we  believe  the 
current  UPL  regulations  are  contributing 
to  increases  in  Medicaid  program  costs 
that  are  out  of  proportion  to  the  number 
of  services  provided  and  patients 
served.  These  findings  demonstrate  that 
additional  safeguards  are  needed  to 
ensure  economy  and  efficiency  of 
Medicaid  payments. 

Comment  One  commenter  stated  that 
although  the  proposed  rule  on  its  face 
only  adds  a  new  aggregate  limit,  as  it 
would  be  implemented,  it  would 
effectively  modify  the  current  aggregate 
limits  by  removing  non-State 
governmental  facilities  from  the 
calculations  of  the  overall  aggregate 
limit,  and  results  in  three  different 
categories  of  calculation  of  the  aggregate 
limits  (private.  State  operated  and  other 
government  operated). 

Response:  We  agree  that  the  practical 
effect  of  the  proposed  UPLs  would  be  to 
create  three  classes  of  providers.  In 
considering  this  consequence,  in  this 
final  rule,  we  have  restructured  the 
proposed  regulations  at  §§447.272  and 
447.321  to  separate  the  providers  into 
three  distinct  groups  that  are  based  on 
facility  ownership  and  operation.  States 
may  aggregate  payments  up  to  the  UPL 
that  is  applicable  to  each  group. 
Specifically,  in  paragraph  (b)  of 
§§447.272  and  447.321.  we  have 
eliminated  the  aggregate  group  for  all 
providers  by  facility  type  and  created 
three  separate  aggregate  groups,  which 
include  State  government-owned  or 
operated,  non-State  government-owned 
or  operated,  and  privately-owned  and 
operated  facilities. 

Comment.  One  commenter 
recommended  that  we  provide 
clarification  on  whether  the  150  percent 
aggregate  limit  for  non-State-owned  or 
operated  public  hospitals  is  an 
exception  to,  and  not  included  in,  an 
aggregate  limit  for  all  hospitals  of  100 
percent  of  the  Medicare  payment 
principles. 

Response:  In  proposed  §§  447.272(b) 
and  447.321(b),  we  eliminated  the 
overall  aggregate  limit  that  had  applied 
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to  all  classes  of  facilities  and  replaced 
it  with  three  separate  aggregate  groups, 
based  on  facility  ownership  and 
operation,  which  are  independent  of 
each  other.  Non-State  government- 
owned  or  operated  of  hospitals 
comprise  one  group,  and  we  permit 
States  to  make  aggregate  payments  to 
this  group  not  to  exceed  150  percent  of 
a  reasonable  estimate  of  what  Medicare 
would  have  paid  for  the  same  services. 
Because  we  have  eliminated  the  ovwall 
aggregate  group  for  all  providers  by 
facihty  type,  payments  to  these  facilities 
are  not  subject  to  an  overall  aggregate 
limit  of  100  percent  of  what  Medicare 
would  have  paid  for  services  in  all 
hospitals.  The  final  rule  clarifies  that 
the  limit  for  non-State-owned  or 
operated  public  hospitals  is  an 
exception  to  the  otherwise  applicable 
limits,  and  these  facilities  would  not  be 
aggregated  with  other  facilities  of 
different  types.  We  believe  our  new 
format  presents  the  aggregate  groups  in 
a  manner  that  makes  it  clear  that  the 
UPLs  function  independent  of  each 
other. 

Ckjmment  Commenters  recommended 
that  HCFA  clarify  the  limits  for 
inpatient  and  outpatient  services  for  the 
same  non-State  government  owned 
hospital.  The  two  limits  describe 
"payments  to  hospitals"  not  payments 
for  inpatient  hospital  services  and 
outpatient  hospital  services. 

Response:  The  limits  for  inpatient  and 
outpatient  services  are  calculated 
separately  for  each  service  even  though 
they  may  be  provided  by  the  same 
hospital.  The  current  regulations 
governing  inpatient  and  outpatient 
UPLs  require  that  these  UPLs  be 
calcidated  separately  and  we  have  not 
changed  these  provisions  in  §§  447.272 
and  447.321.  The  limits  apply  to 

Eayments  for  services  that  in  tiim  woidd 
8  paid  to  the  provider  that  furnished 
them  to  Medicaid  eligible  individuals. 

Comment:  Several  commenters 
recommended  that  we  expand  the  limits 
to  include  different  Medicaid  services. 
Some  commenters  suggested  we 
aggregate  inpatient  and  outpatient 
hospital  services  together  and  others 
recommended  that  we  also  include 
clinic  services  with  hospital  services. 
One  commenter  suggested  that  we 
include  clinics  in  the  calculations  of  a 
non-State-govemment-owned  or 
operated  hospital  if  the  clinic  refers 
patients  to  that  hospital  or  the  hospital 
refers  patients  to  a  clinic.  Similarly, 
some  commenters  believed  that  we 
should  apply  UPLs  on  a  facility-specific 
basis  but  also  include  both  inpatient 
and  outpatient  services  if  offered  by  the 
facility.  These  commenters  felt  that  the 
application  of  the  limit  on  a  service 


basis  could  lead  to  unanticipated 
funding  shifts  based  solely  on  the 
availability  of  Federal  dollars. 

Response:  We  are  not  accepting  these 
recommendations.  Including  more  than 
one  Medicaid  service  under  the  same 
UPL  would  create  incentives  that  may 
lead  to  abuses  similar  to  those  we  are 
now  trying  to  address  since  the  number 
of  providers  across  which  payments 
may  be  aggregated  would  be  increased. 
We  considered  facility-specific 
limitations  as  a  possible  remedy  to  the 
problem  of  excessive  payments,  but 
elected  instead  to  refine  our  aggregate 
UPLs.  We  believe  our  approach 
provides  an  appropriate  balance 
between  the  needs  of  States  to  have 
flexibility  in  rate  setting  and  our 
objective  to  protect  the  integrity  of  the 
Medicaid  program. 

Comment  One  commenter 
recommended  extremely  low  DSH 
States  be  exempted  from  the  outpatient 
UPL  requirement  for  State  hospitals. 

Response:  We  are  not  accepting  this 
comment,  and  have  clarified  in  the  final 
regulations  that  States  must  calculate  an 
outpatient  UPL  separately  for  State- 
operated  facilities.  This  will  create  a 
uniform  procedure  for  calculating  the 
UPL  for  inpatient  and  outpatient 
services.  We  believe  the  commenter's 
recommendation  could  result  in 
perpetuating  the  very  abuses  this  rule  is 
designed  to  address.  As  noted  in  the 
preamble  to  the  proposed  rule,  the  UPLs 
were  originally  modified  to  include  a 
separate  limit  for  State  operated 
facilities  for  NF's,  ICF/MRs  and 
hospitals  for  inpatient  services  so  that 
these  facilities  were  not  paid  at  a  higher 
rate  than  private  facilities.  Without 
creating  a  similar  aggregate  group  for 
facilities  that  furnish  outpatient 
services.  States  could  continue  to 
overpay  State  facilities  while  imder 
paying  the  private  facilities. 

Comment  One  commenter  stated  that 
fair  and  adequate  payment  for  all 
providers  is  necessary. 

Response:  We  agree.  Under,  the  UPLs, 
States  will  be  able  to  set  rates  that  fairly 
compensate  Medicaid  providers  for 
Medicaid  covered  healthcare  services. 

Comment  One  commenter 
recommended  that  the  UPLs  be 
coordinated  such  that  if  a  State's 
payment  to  a  particular  group  of 
facilities  does  not  fully  use  the  UPL 
amount,  the  "unused  amount"  should 
be  made  available  to  increase  other 
UPLs  that  may  be  exceeded  in  another 
group.  The  commenter  believes  that  this 
method  should  be  allowed  because  the 
total  limit  on  a  State's  claim  for  Federal 
financial  participation  would  not  be 
increased. 


Response:  Allowing  States  to 
distribute  the  any  unused  amoimts 
under  the  UPL  from  one  aggregate  group 
to  another  aggregate  group  that  may  be 
over  its  UPL  would  perpetuate  the 
practices  that  this  action  is  designed  to 
stem  and  would  not  be  consistent  with 
the  statutory  requirements  that 
Medicaid  payments  promote  economy 
and  efficiency.  States  would  still  have 
an  incentive  to  under-pay  proprietary 
and  nonprofit  fecilities  and  over-pay  the 
State  operated  and  non-State 
government  operated  facilities. 
Although  the  total  limit  of  Federal 
financial  participation  would  not  be 
increased.  States  would  still  be  able  to 
obtain  extra  Federal  funds  with  less  of 
a  State  match  by  manipulating  which 
facilities  receive  extra  Medicaid 
payments. 

Comment  Some  commenters 
suggested  that  small  providers; 
including  sole  community  and  critical 
access  hospitals,  be  given  special 
treatment  and  not  be  included  in  the 
UPL  calculation. 

Response:  All  providers,  with  the 
exception  of  Indian  Health  Services 
facilities  are  subject  to  the  UPLs.  We  do 
not  believe  there  is  any  justification  for 
exempting  any  group  of  institutional 
providers  from  these  regulations. 
Therefore,  we  are  not  removing 
facilities,  such  as  sole  community 
hospitals  and  critical  access  hospitals. 
These  facilities  have  always  been 
subject  UPL  regulations  and  will 
continue  to  be. 

Comment:  One  commenter 
recommended  that  non-profit  nursing 
homes  be  included  with  the  county 
owned  or  operated  niusing  homes  for 
determining  the  UPL  for  these  facilities. 

Response:  Allowing  non-profit 
nursing  homes  to  be  in  the  same 
aggregate  group  as  county  owned  or 
operated  nursing  homes  would  still 
enable  a  State  to  set  an  excessively  high 
payment  rate  for  the  county  operated 
facilities,  while  pajring  the  nonprofit 
facilities  at  a  lower  rate.  This  is  not 
consistent  with  the  statutory 
requirements  that  Medicaid  payments 
promote  economy  and  efficiency. 

Comment:  One  commenter  asKed  for 
clarification  on  whether  residential 
treatment  facilities  (psychiatric  services 
to  those  under  21,  but  not  in  a  hospital) 
are  subject  to  the  UPLs  since  hospitals, 
NFs  and  ICF/MRs  are.  If  residential 
treatment  facilities  are  not  included  in 
these  UPLs,  the  commenter  asked  us  to 
specify  the  test  for  residential  treatment 
centers.  The  commenter  also  asked  if 
State  and  local  government-owned 
residential  treatment  facilities  would  be 
subject  to  a  separate  upper  limit  test  as 
a  group. 
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Response:  The  UPL  regulations  at 
§447.272  govern  payments  to  inpatient 
"hospitals  and  long  term  care  facilities," 
which  includes  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded. 
Residential  treatment  facilities  are  a 
separate  type  of  institutional  provider, 
which  may  furnish  inpatient  psychiatric 
services  to  individuals  imder  age  21. 
Therefore,  payments  to  these  residential 
treatment  facilities  are  governed  by 
regulations  at  §447.325,  "Other 
inpatient  and  outpatient  facility 
services:  Upper  Limits  of  Payment." 
This  regulation  permits  a  State  to  pay 
the  customary  charge  of  the  provider, 
but  not  pay  more  than  the  prevailing 
charges  in  the  locality  for  comparable 
services  imder  comparable 
circiunstances. 

Comment:  One  commenter 
recommended  that  HCFA  provide 
clarification  on  the  similarity  of  the 
terms  "a  reasonable  estimate  of  "  and 
"amoimt  that  can  reasonably  be 
estimated." 

Response:  These  phrases  are  used 
interchangeably  to  describe  the  States' 
obligation  to  make  a  reasonable  estimate 
imder  the  UPL  regulations  and  require 
no  change  in  policy. 

Comment:  Several  commenters  were 
concerned  about  State  flexibility  in 
calculating  the  UPL.  Some  commenters 
recommended  that  States  have  the 
ability  to  determine  how  UPLs  will  be 
applied  on  a  State  by  State  basis  to  take 
into  account  variations  in  the  pajmient 
practices  among  State  Medicaid 
programs.  Commenters  recommended 
giving  States  the  flexibilify  to  apply 
Medicare  payment  principles  to  make  a 
reasonable  estimate  of  what  Medicare 
would  pay  for  similar  Medicaid 
services.  These  commenters  believe  that 
States  should  have  the  flexibility  to 
consider  either  Medicare  principles  of 
reasonable  cost  or  prospective  payment 
principles  in  calcidating  the  UPLs  or 
any  reasonable  methodology  for 
comparing  payment  under  Medicare  or 
Medicaid. 

Response:  The  new  UPL  regulations 
afford  States  some  flexibifity  in 
calculating  a  reasonable  estimate  of 
what  Medicare  would  have  paid  for 
Medicaid  services.  In  formulating  their 
own  approach  to  computing  the  UPL, 
States  have  flexibility  to  use  either 
Medicare  principles  of  cost 
reimbursement  or  prospective  payment 
systems  as  the  foundation  of  their 
estimates.  In  this  regulation,  we  are  not 
changing  the  standards  that  we  apply  to 
the  review  of  State  estimates.  While  we 
generally  provide  guidance  to  States 
under  the  State  plan  review  process,  we 
intend  to  issue  policy  that  will  clarify 


approaches  we  have  determined  to  be 
reasonable,  and  we  wiU  provide 
additional  guidance  to  States  on  how  to 
compute  the  UPLs. 

Comment;  One  commenter  notes  that 
the  UPL  could  be  calculated  based  on 
cost  data,  if  available. 

Response:  The  current  regulations  at 
§§447.272  and  447.321  allow  States  to 
use  Medicare  payment  principles  to 
determine  what  Medicare  would  have 
paid  for  Medicaid  services.  States  are 
allowed  to  continue  to  use  cost  data  to 
determine  what  Medicare  would  have 
paid  for  services. 

Comment:  Commenters  suggested  that 
the  same  elements  of  cost  for  Medicare 
and  Medicaid  should  be  included  in 
both  the  actual  payment  and  in  the 
calculation  of  the  UPL.  States  should 
have  the  flexibility  to  determine  the 
content  and  method  of  those  elements. 

Response:  The  Medicare  payment 
principles  used  to  calculate  the  UPL  are 
not  subject  to  change  through  this 
regulation.  We  intend  to  publish 
subsequent  implementing  policy 
documents  that  will  clarify  the 
calculation  of  the  UPL. 

Comment:  Commenters  recommended 
that  States  should  also  have  the 
flexibility  to  continue  to  reach  a 
reasonable  estimate  based  on  the 
Medicare  payment  principles  that 
reasonably  relate  to  similar  Medicaid 
services  provided  under  comparable 
circumstances. 

Response:  The  UPL  requires  States  to 
make  a  reasonable  estimate  based  on 
Medicare  pajnment  principles.  There  are 
many  factors  and  elements  that  States 
may  consider  to  support  their  estimates. 
Using  Medicare  payment  principles  for 
services  similar  to  Medicaid  service  is  a 
permissible  approach. 

Comment:  One  commenter 
recommended  that  payment  shortfalls  to 
hospitals  and  nursing  facilities  should 
be  a  factor  in  setting  the  UPL. 

Response:  "Shortfall"  generally  refers 
to  the  difference  between  the  cost  of  a 
service  and  the  payment  for  the 
services.  Shortfalls  should  not  be  a 
factor  in  setting  or  calcidating  the  UPL 
because  this  limit  is  based  on  a 
reasonable  estimate  of  what  Medicare 
would  have  paid  for  the  same  services, 
and  therefore,  is  unaffected  by  actual 
payments  for  services.  However, 
because  the  UPL  would  allow  States  to 
set  rates  that  fully  cover  the  cost  of 
Medicaid  services,  payments  to  cover 
Medicaid  shortfalls  would  be  allowable 
under  the  UPLs. 

Comment:  One  commenter 
recommended  that  the  UPL  should  be 
revised  when  payments  are  on  average, 
below  reasonable  economic  and 
efficient  standards.  These  added 


payments  should  then  be  utilized  to 
underwrite  programs  that  serve  low- 
income  individuals. 

Response:  Section  1902(a)(30)(A)  of 
the  Act  requires  that  payments  for  care 
and  services  under  an  approved  State 
Medicaid  plan  be  consistent  with 
efficiency,  economy,  and  quality  of  care. 
The  new  UPLs  permit  States  to  set 
facility-specific  Medicaid  rates  that  are 
based  on  costs  determined  reasonable 
under  Medicare  payment  principles. 
Therefore,  pajmients  should  not  be 
below  economic  and  efficiency 
standards. 

Comment:  Several  commenters 
recommended  that  HCFA  clarify  the 
definition  of  "other  government  owned 
or  operated"  facilities.  Commenters 
recommended  that  the  other 
government-owned  or  operated  group 
should  include  hospitals  that  contract 
with  local  governments  or  have  a  high 
level  of  medical  assistance  or  indigent 
care  but  are  not  owned  or  operated  by 
the  local  government.  One  commenter 
recommended  the  following  qualifying 
factors  for  other  government  owned  or 
operated  facilities:  Local  government 
may  own  assets,  control  a  majority  of 
the  hospital's  board  or  must  sign  off  on 
any  major  Changes  in  services,  including 
expansions  into  another  county. 
Another  commenter  recommended  that 
States  should  have  maximum  flexibility 
in  determining  the  appUcability  of  150 
percent  to  other  government  owned  or 
operated  hospitals  because  hospitals 
may  have  a  relationship  with  their  local 
government  that  may  fall  outside  of  the 
current  definition  of  owned  or  operated. 
Another  commenter  questioned  if  a 
State  can  own  a  facility  and  have  a  local 
government  operate  it  and  still  receive 
the  enhanced  FFP.  The  commenter 
continued  to  question  whether  a  local 
government  can  own  and  have  a  private 
contractor  operate  a  facility  and  still 
receive  the  enhanced  FFP. 

Response:  We  restructured 
§  447.272(a)  and  447.321(a)  and 
included  at  paragraph  (a)(2)  of  these 
sections,  the  category,  "non-State 
government  owned  or  operated 
facilities"  formerly  "other  government- 
owned  or  operated  facilities".  We 
specify  that  this  category  is  limited  to 
"all  government  facilities  that  are 
neither  owned  nor  operated  by  the 
State."  Specifically,  for  purposes  of  this 
regulation,  non-State  government 
owned  or  operated  facilities  are 
government  facilities,  as  defined  by 
their  ability  to  make  direct  or  indirect 
intergovernmental  transfer  payments  to 
the  State,  and  for  which  the  State  does 
not  assume  primary  ownership  or  legal 
liability  for  the  operations  of  the 
facilities.  Examples  of  the  kinds  of 
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facilities  that  fall  into  this  category  are 
county  or  city  owned  and  operated 
facilities,  quasi-independent  hospital 
districts,  and  hospitals  that  are  owned 
by  local  governments  but  operated  by 
private  companies  through  contractual 
arrangements  with  those  local 
governments  as  long  as  the  hospital 
retains  the  abiUty  to  make  an  IGT  to  the 
State. 

Comment:  We  received  numerous 
comments  on  the  language  used  to 
determine  the  State-operated  facilities. 
Some  commenters  recommend  that  the 
rule  be  revised  to  read  "State  owned 
and  operated."  One  commenter  wanted 
this  language  if  the  150  percent  Umit 
was  not  extended  to  the  State  operated 
hospitals.  One  commenter  further 
explains  that  if  a  hospital  is  State  owned 
and  county  operated,  the  State  could 
inflate  the  other  government  group  by 
including  the  hospital  in  that  group,  yet 
not  allow  the  hospital  to  receive  more 
than  100  percent  for  the  cbrrent  State- 
owned  or  operated  group.  However, 
another  commenter  supported  our 
rationale  for  keeping  the  categories  of 
State  and  non-State  owned  hospitals 
separate  and  distinct.  Some  commenters 
recommended  that  we  change  the 
language  to  State  owned,  but  not  State 
operated  because  imiversity  hospitals 
that  are  State  owned,  but  privately 
operated,  may  be  put  into  a  more 
restricted  group. 

Response:  We  restructured  the 
regulations  at  §§  447.272(a)  and 
447.321(a)  and  added  language  to  clarify 
that  "State  government-owned  or 
operated  facilities"  are  all  facilities  that 
are  either  owned  or  operated  by  the 
State.  In  making  this  revision,  we  intend 
to  captiuB  within  this  group,  facilities 
that  are  owned  by  the  State,  but 
managed  or  operated  by  a  local 
government  or  private  company.  We 
further  intend  to  distinguish  between 
State-owned  or  operated  facilities  and 
those  owned  or  operated  by  non-State 
governments.  The  categories  of  State 
government  operated  and  non-State 
government  operated  are  mutually 
exclusive,  and  consequently  facilities 
cannot  be  considered  as  part  of  more 
than  one  group  when  considering  the 
calculation  of  the  UPLs.  In  addition,  as 
we  stated  earlier,  facilities  that  qualify 
for  both  the  State-government  and  non- 
State  government  categories  must  be  put 
into  the  State  government  category. 

The  150  Percent  Upper  Payment  Limit 
for  Non-State-Operated  Pid>iic 
Hospitals— §§447.272(bM2)  and 
447.321(bM2) 

In  §§  447.272(b)(2)  and  447.321(b)(2) 
of  the  proposed  rule,  we  set  forth 
provisions  for  a  UPL  of  150  percent  of 


the  reasonable  estimate  of  what  woidd 
have  been  paid  under  Medicare 
payment  principles  for  inpatient  and  for 
outpatient  hospital  services  provided  in 
non-State  government  hospitals.  We 
explained  that  we  were  doing  this  so 
that  the  new  limits  being  applied  to 
these  providers  assured  that  they  wo\dd 
remain  in  operation  and  continue  to 
provide  services  to  the  Medicaid 
population.  We  solicited  specific 
comment  on  whether  the  150  percent 
limit  is  appropriate.  We  received  a 
significant  number  of  comments  in 
response  to  this  proposal. 

Support  for  150  Percent  UPL  for  Public 
Hospitals 

Comment:  One  commenter  supports 
the  separation  of  the  other  government 
providers  from  the  overall  aggregate  cap 
and  the  150  percent  limit  for  these 
facilities.  Other  commenters  indicated 
that  the  150  percent  UPL  in  proposed 
paragraph  (b)(2)  of  §§447.272  and 
447.321  (now  paragraph  (c)(1)  of 
§§447.272  and  447.321)  generally 
reflected  a  reasonable  balance  and 
response  to  the  problem  identified. 

Response:  We  appreciate  the 
commenters'  support  for  our  provisions 
relating  to  the  150  percent  UPL. 
Therefore,  we  will  retain  the  150 
percent  provision  in  paragraph  (c)(1)  of 
§§447.272  and  447.321. 

Comment:  Some  conunenters  support 
the  150  percent  limit,  but  only  if  it  does 
not  cause  a  decrease  in  the  aggregate 
limit  for  private  facilities. 

Response:  It  was  our  intent  in  the 
proposed  rule  that  these  categories  and 
UPL  limits  be  toparate.  In  this  final  nde, 
we  have  clarified  that  the  150  percent 
UPL  for  non-State  government-operated 
hospitals  is  separate  fit}m  the  private 
hospital  category  and  limit.  We  have 
restructxued  paragraph  (a)  of  §§447.272 
and  447.321  to  identify  the  different 
categories  of  facilities  that  furnish 
inpatient  and  outpatient  services, 
respectively.  Under  the  proposed  nUe, 
these  categories  included  State 
government-owned  or  -operated  and 
non-State  government-owned  or 
-operated  facilities,  hi  §§  447.272(a)(3) 
and  447.321(a)(3)  of  this  final  rule,  we 
added  a  third  category  for  privately- 
owned  and  operated  facilities. 

Support  for  a  Lower  UPL  Than  150 
Percent  for  Pulilic  Hospitals 

Comment:  Some  commenters 
indicated  that  the  150  percent  limit  is 
not  needed  and  that  the  limit  should 
remain  100  percent  for  all  groups.  These 
commenters  noted  that  hospitals  would 
receive  adequate  reimbiu^ement  if  they 
(1)  retained  100  percent  of  the  State  and 
Federal  shares  of  Medicaid  payments  up 


to  this  UPL  and  (2)  received  and 
retained  100  percent  of  the  State  and 
Federal  shares  of  allowable  DSH 
payments.  Other  commenters  noted  that 
there  was  no  evidence  that  hospitals  or 
patients  benefited  from  the  increased 
Federal  funds  that  would  be  obtained 
bom  increasing  the  non-State 
government-owned  or  operated  limit  to 
150  percent. 

Response:  While  we  agree  that  there 
is  no  clear  standard  as  to  what  UPL 
would  suffice  to  assure  that  hospitals 
and  patients  benefit,  we  believe  the  150 
percent  standard  is  reasonable.  Given 
the  special  mission  of  these  public 
hospitals  and  their  important  role  in 
serving  the  Medicaid  population,  we 
think  that  the  150  percent  UPL  is 
justified. 

We  also  agree  that  hospitals  should 
retain  the  entire  amoimt  of  the  State  and 
federal  payments  they  receive  to  cover 
the  cost  of  providing  services  to 
Medicaid  and  indigent  patients.  While 
we  have  instituted  reporting 
requirements  as  part  of  this  final  rule,  it 
is  not  our  intent  to  regulate 
intergovernmental  transfers.  Likewise, 
we  have  not  changed  the  rules  related 
to  DSH  funds.  However,  we  have  made 
every  reasonable  effort  to  assure  that  we 
pay  these  facilities  only  what  is 
necessary  to  meet  the  demand  for 
service  for  Medicaid  individuals.  We 
intend  to  monitor  pajrments  to  these 
providers  closely  and  may  propose 
further  refinements  as  we  gain 
experience  with  the  new  UPLs.  Should    " 
we  find  that  the  payments  made  under 
the  higher  limit  are  not  being  retained 
by  hospitals  to  support  Medicaid 
services,  we  would  be  open  to  making 
further  revisions  in  subsequent 
rulemaking. 

Comment:  One  commenter  noted  that 
DSH  funds  should  be  used  to  fund  non- 
State  government-owned  or  operated, 
hospitals  rather  than  increase  their  UfL 
to  150  percent. 

Response:  One  of  the  primary 
functions  of  DSH  payments  is  to  help 
hospitals  cover  the  costs  of  providing 
care  to  indigent  patients.  In  establishing 
the  150  percent  UPL  for  non-State- 
owned  or  operated  public  hospitals,  we 
were  careful  to  list  those  reasons  that  we 
believe  entitled  these  facilities  to 
receive  higher  pajrments  than  would 
otherwise  be  allowed.  Although  we 
realize  there  is  an  ancillary  benefit  that 
may  cover  the  costs  of  providing 
uncompensated  care  in  these  facilities, 
that  was  not  the  reason  for  our  decision 
to  set  a  higher  UPL  for  these  providers. 
We  were  more  concerned  with  assuring 
the  continued  existence  and  stability  of 
these  core  providers  who  serve  the 
Medicaid  population. 
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Under  current  law.  States  have  broad 
discretion  to  allocate  DSH  funds  among 
eligible  providers  and  may  redirect  DSH 
funds  to  these  facilities.  However,  some 
States  that  have  replaced  DSH  funds 
that  could  have  gone  to  public  hospitals 
with  UPL  funds  may  not  choose  or  be 
able  to  do  so  under  existing  DSH 
allotments.  We  have  not  proposed  to 
change  the  rules  related  to  DSH  funds 
in  this  rule.  We  have  made  every 
reasonable  effort  to  assure  that  we  pay 
only  those  funds  that  are  necessary  to 
these  facilities  to  meet  the  demand  for 
service  for  Medicaid  individuals. 

Support  for  a  Higher  UPL  for  Public 
Hospitals 

Comment:  A  number  of  commenters 
recommended  that  the  final  regulation 
increase  the  150  percent  UPL  to  175, 
200,  250  percent  or  higher  for  non-State 
government-owned  or  operated 
facilities.  While  many  of  the 
commenters  simply  stated  that  the  150 
percent  limit  is  arbitrary  and  did  not 
provide  additional  rationale  for 
changing  the  limit,  others  did  cite 
various  reasons  in  support  of  increasing 
the  UPL  percentage.  The  reasons  cited 
included  the  significant  reductions  in 
funding  the^  providers  will  face  as  a 
result  of  the  new  limits,  the  amount  of 
uncompensated  care  provided  by  these 
facilities,  and  the  fact  that  the  150 
percent  limit  does  not  adequately 
account  for  the  amount  of  funds  that 
these  institutions  will  have  to  transfer 
back  to  State  treasuries. 

Response:  We  are  not  persuaded  that 
a  UPL  above  150  percent  has  been 
justified.  We  were  aware  in  publishing 
the  proposed  rule  that  proper  payment 
data  were  difficult  to  obtain  and  that 
those  who  could  provide  such  data  were 
reluctant  to  do  so  because  it  would 
disclose  the  transfer  of  the  excessive 
payment  amounts  received  by  providers 
back  to  the  State.  Given  that,  our 
discussion  with  a  wide  range  of  groups 
led  us  to  believe  that  the  only  group  of 
providers  that  would  suffer  harm  that 
would  hinder  their  ability  to  serve  the 
Medicaid  population  were  non-State 
govemment-owmed  or  -operated 
hospitals,  even  when  they  retain  the  full 
payment.  Even  then,  it  was  not 
absolutely  clear  what  level  of  funding 
would  be  needed  to  both  meet  these 
needs  and,  at  the  same  time,  curtail  the 
practice  of  transferring  enhanced 
payments  back  to  State  treasuries.  Given 
limited  data,  we  proposed  a  UPL  for 
these  facilities  of  150  percent  of  a 
reasonable  estimate  of  Medicare 
payment  principles. 

in  establishing  this  150  percent  UPL 
for  non-State-owned  or  -operated  public 
hospitals,  we  were  careful  to  list  those 


reasons  that  we  believe  entided  these 
facilities  to  receive  higher  payments 
than  would  otherwise  be  allowed.  Since 
public  entities  may  be  allowed  to 
transfer  payment  back  to  States,  we  still 
have  concerns  as  to  whether  these 
higher  payments  would,  in  fact,  be 
retained  by  these  hospitals  to  allow 
them  to  provide  needed  services  to  the 
Medicaid  population.  We  are  instituting 
reporting  requirements  in  paragraph  (d) 
of  §§  447.272  and  447.321  that  will 
allow  us  to  monitor  and  track  the 
distribution  of  these  funds. 

Comment:  Other  commenters  noted 
that  a  limit  of  1 75  percent  of  the  UPL 
would  be  consistent  with  the  hospital 
specific  cap  of  175  percent  of  the 
hospitals  uncompensated  costs  for  the 
disproportionate  share  hospitals  (DSH) 
limit  allowed  by  the  Congress  for  the 
State  of  California  and  that  the 
Administration  has  expressed  support 
for  applying  this  DSH  limit  to  other 
States. 

Response:  The  Administration  has 
separately  expressed  its  support  for 
legislation  raising  the  hospital  specific 
cap  to  175  percent  of  uncompensated 
costs  for  public  hospitals.  The 
Administration  took  this  position  to 
provide  more  flexibility  in  the  States 
administration  of  DSH  payments,  but 
the  1 75  percent  hospital  specific  cap  for 
uncompensated  costs  for  DSH  was  not 
our  basis  for  establishing  the  150 
percent  UPL  described  in  the  proposed 
rule.  While  uncompensated  care  costs 
did  not  form  the  basis  for  establishing 
the  150  percent  limit,  we  recognize  that 
these  UPL  pa)rments  will  offset  both  the 
Medicaid  payment  shortfall  and  the 
uninsured  costs  included  in  DSH 
payments.  DSH  and  UPL  continue  to  be 
separate  payment  policies.  Therefore,  in 
this  final  nile,  we  see  no  basis  for 
applying  the  same  percentages  that  the 
Administration  supports  for  a  different 
part  of  the  Medicaid  program. 

Comment:  One  commenter  noted  that 
the  UPL  should  be  set  at  175  percent 
and  should  not  be  lowered  until  a 
detailed  analysis  of  the  consequence  of 
the  higher  threshold  on  the  availabihty 
and  access  to  health  care  services. 

Response:  We  do  not  agree.  We  were 
aware  in  publishing  the  proposed  rule 
that  proper  payment  data  were  difficult 
to  obtain  and  that  those  who  coidd 
provide  such  data  were  reluctant  to  do 
so  because  it  would  disclose  the  transfer 
of  the  excessive  payment  amounts 
received  by  providers  back  to  the  State. 
It  was  not  clear  what  level  of  funding 
would  be  needed  to  both  meet  these 
needs  and,  at  the  same  time,  curtail  the 
practice  of  transferring  enhanced 
payments  back  to  State  treasuries.  Given 
limited  data,  we  proposed  a  UPL  for 


these  facilities  of  150  percent  bf  a 
reasonable  estimate  of  Medicare 
payment  principles.  We  are  instituting 
reporting  requirements  in  paragraph  (d) 
of  §§  447.272  and  447.321  that  will 
allow  us  to  monitor  and  track  the 
distribution  of  these  funds. 

Non-Support:  Discriminatory 

Comment:  Many  commenters 
indicated  that  application  of  the  150 
percent  limit  only  to  non-State 
government-owned  or  -operated 
hospitals  is  discriminatory.  They  note 
that  HCFA  has  no  basis  for 
distinguishing  between  private.  State, 
and  non-State  government-operated 
hospitals  or  between  non-State 
government-owned  or  -operated 
hospitals  and  other  non-State 
government-owned  or  operated 
providers  such  as  nursing  facilities  and 
clinics  or  other  providers  that  serve  the 
same  safety-net  provider  role  or  serve 
the  same  patient  populations  as  public 
hospitals,  such  as  FQHCs  and  RHCs. 
Many  commenters  recommended  that 
the  eligibility  criteria  for  the  150  percent 
limit  should  be  broadened  to  include 
facilities  that  serve  the  same  role  or  the 
same  populations  as  public  hospitals. 
Some  of  these  commenters 
recommended  specific  criteria  such  as  a 
Medicaid  utilization  rate  that  is  equal  to 
that  of  non-State  government-operated 
hospitals  in  each  State  or  the  11.75 
percent  Medicaid  utilization  rate  that  is 
used  by  the  340B  drug  discount  program 
of  the  Public  Health  Service  Act. 

Response:  We  do  not  agree.  Our 
discussions  with  a  wide  range  of  groups 
led  us  to  believe  that  the  only  group  of 
providers  that  both  retained  this  money 
and  would  suffer  harm  that  would 
hinder  their  ability  to  serve  the 
Medicaid  population  were  non-State 
government-operated  hospitals.  In 
establishing  this  150  percent  UPL  for 
non-State-operated  public  hospitals,  we 
were  careful  to  list  those  reasons  that  we 
believe  entitled  these  facilities  to 
receive  higher  payments  than  would 
otherwise  be  allowed. 

Non-State  government-operated 
hospitals  serve  a  unique  role  that  we  do 
not  believe  would  continue  to  be 
adequately  funded  if  it  were  not 
reflected  in  Medicaid  rates.  State- 
operated  hospitals  generally  have  a 
larger  tax  base  from  which  to  fund 
imcompensated  care  and  services. 
Moreover,  State  operated  hospitals  that 
provide  inpatient  hospital  services  have 
been  operating  under  a  100  percent  UPL 
for  these  services  since  1987. 

We  do  not  support  the  inclusion  of 
public  clinics,  FQHCs  or  RHCs  in  the 
150  percent  category.  Since  these 
facilities  are  or  can  be  paid  at  full  cost. 
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we  see  no  benefit  to  further  inflating 
these  payments.  We  believe  their 
inclusion  would  only  compound  the 
problem  of  drawing  down  an  inflated 
Federal  payment  in  order  to  then 
transfer  this  overpayment  back  to  the 
State.  Moreover,  Medicaid  payments  to 
FQHCs  and  RHCs  are  established  in    ' 
statute. 

While  we  agree  that  some  private 
providers  may  also  fulfill  a  safety-net 
health  care  need  similar  in  circumstance 
to  those  we  described  for  the  non-State 
government  operated  hospitals,  we  do 
not  believe  that,  as  a  general  class,  these 
private  hospitals  currently  receive 
Medicaid  payments  that  are  at  the  100 
percent  UPL  level  and  see  no  basis  for 
further  raising  that  level  to  150  percent. 

We  appreciate  the  role  that  otner  non- 
State  government  operated  facilities 
such  as  nursing  facilities  serve  in  the 
provision  of  health  care.  However,  we 
do  not  believe  that  the  circumstances 
described  for  NFs  justify  receiving  the 
150  percent  UPL.  Generally,  indigent 
NF  patients  are  Medicaid  eligible  or 
become  Medicaid  eligible  and  therefore 
the  NF  qualifies  for  Medicaid  payment. 
In  addition,  NFs  do  not  as  a  rule  provide 
the  kinds  of  high  cost  Medicaid  support 
services  that  non-State  government- 
owned  or  -operated  hospitals  provide. 
Thus,  the  financial  factors  affecting  non- 
State  government-owned  or  -operated 
hospitals  do  not  eqiially  affect  NFs. 

We  do  not  see  the  benefit  of  applying 
definitions  of  safety-net  hospitals  that 
are  used  for  other  purposes.  We  believe 
that  while  there  may  have  been  other 
reasonable  alternatives  to  applying  the 
1 50  percent  UPL  to  non-State 
government-operated  hospitals,  given 
the  structure  of  the  current  regulations, 
the  problem  is  most  directly  addressed 
by  the  appUcation  of  the  150  percent 
UPL  to  these  hospitals. 

Comment:  Some  conunenters 
indicated  that  it  is  imfair  to  narrow  the 
150  percent  UPL  to  exclude  NFs  based 
on  the  prior  performance  of  other  State 
programs  in  returning  this  money  to  the 
State  to  serve  other  purposes. 

Response:  As  previously  indicated, 
our  criteria  for  excluding  NFs  from  the 
150  percent  UPL  is  based  on  reasons 
other  than  the  performance  of  other 
State  programs. 

Comment:  Some  commenters 
indicated  that  we  should  ensure  that  all 
hospitals  are  appropriately  compensated 
to  higher  payment  limits  for  non- 
Medicaid,  indigent  care,  regardless  of 
their  type. 

Response:  We  appreciate  the 
commenters'  concerns.  However,  as 
indicated  previously,  the  financial 
burden  of  providing  uncompensated 
care  did  not  form  the  basis  for  our 


decision  to  set  a  higher  UPL  for  non- 
State  government-operated  hospitals. 
Our  discussion  with  a  wide  range  of 
groups  led  us  to  believe  that  the  only 
group  of  providers  that  both  retained 
this  money  and  would  suffer  harm  that 
would  hinder  their  ability  to  serve  the 
Medicaid  population  were  non-State 
government-operated  hospitals. 
Therefore,  we  believe  that  the  DSH 
programs  under  Medicare  and 
Medicaid,  which  are  intended  to  help 
defray  the  costs  of  imcompensated  care, 
are  better  suited  to  serve  this  purpose 
than  a  higher  UPL  for  Medicaid 
payments. 

Comment:  Commenters  noted  that  the 
proposed  rule  was  drafted  so  that  access 
to  the  150  percent  UPL  for  hospital 
payments  appeared  to  be  tied  to  the 
phase  out  of  existing  excessive  pajrment 
State  plan  amendment  for  hospitals. 
They  assumed  this  to  be  in  error  noting 
that  150  percent  of  the  aggregate  UPL 
would  be  available  for  non-State 
government-owned  or  -operated 
hospital  services  on  the  effective  date  of 
the  rule. 

Response:  The  150  percent  UPL  is  not 
contingent  upon  the  transition  period. 
Given  the  proper  supporting  State  plan 
methodologies.  States  will  be  able  to 
pay  these  facilities  up  to  the  150  percent 
UPL  as  of  the  effective  date  of  this  final 
rule. 

Comment:  Commenters  asked  for 
confirmation  that  the  150  percent  UPL 
woidd  be  available  to  all  States  upon 
submission  of  a  State  plan  amendment 
(SPA)  after  the  effective  date  of  the  final 
nde. 

Response:  Federal  financial 
participation  will  be  available  for  all 
approved  SPAs  up  to  the  150  percent 
UPL  for  non-State  government-owned  or 
-operated  hospital  services  with  the 
effective  date  of  this  final  nde. 

Comment:  Some  commenters  noted 
that  payment  under  the  150  percent 
UPL  limit  may  exceed  the  provider's 
customary  charges,  as  provided  in 
§  447.271  and  that  this  was  an 
additional  limitation.  The  commenter 
proposed  that  we  modify  or  abolish 
§  447.271  so  that  charges  do  not  limit 
payments  under  the  150  percent  UPL. 

Response:  Since  this  final  nde  would 
allow  charges  consistent  with  payment 
at  the  150  percent  UPL  standard,  we 
would  interpret  §  447.271(b)  regarding 
agency  payment  at  a  rate  greater  than  its 
costs  to  be  consistent  with  these  final 
rules.  Therefore,  we  do  not  believe  that 
a  change  to  this  section  of  the 
regulations  is  necessary. 

Comment:  One  commenter  noted  that 
contrary  to  the  statement  on  pages 
60156  and  60157  of  the  proposed  rule 
that  suggested  the  150  percent  UPL  for 


non-State  government-owned  or 
operated  facilities  would  prevent  new 
proposals,  in  foct  it  would  require  a  new 
SPA  if  the  current  State  plan  did  not 
provide  for  payment  up  to  that  level. 

Response:  To  the  extent  that  a  State 
did  not  have  a  State  plan  authority  to 
make  payments  at  this  level,  a  SPA 
would  be  needed  to  claim  FFP  at  this 
level.  However,  the  State  could  also 
continue  payment  at  their  current  State 
plan  approved  rates  that  were  otherwise 
in  conformance  with  this  final  rule  with 
no  change  in  its  State  plan. 

Comment:  One  commenter  indicated 
that  States  can  not  continue  to  fund 
private  safety-net  providers  such  as 
children's  hospitals. 

Response:  This  final  regulation  does 
not  make  any  changes  that  affect 
payments  to  children's  hospitals  or  to 
non-public  safety-net  providers.  States 
can  continue  to  pay  these  providers 
rates  necessary  to  cover  the  costs  of  care 
up  to  the  aggregate  limit  for  privately 
owned  and  operated  providers.  This 
regidation  does  assure  that  the  Federal 
Government  and  the  States  each 
contribute  their  proper  share  of  funding 
to  these  payments. 

Comment:  One  commenter  stated  that 
the  preamble  of  the  proposed  rule  does 
not  distinguish  between  inpatient  and 
outpatient  hospital  services  when 
noting  the  role  of  safety-net  hospitals. 

Response:  Public  safety-net  hospitals 
provide  both  inpatient  and  outpatient 
services  to  large  numbers  of  Medicaid, 
iminsiued  and  other  low-income 
populations.  Additionally,  these 
hospitals  provide  high  cost  community 
support  services  in  both  inpatient  and 
outpatient  settings.  Because  these  higher 
cost  services,  as  well  as  the 
imcompensated  care  burden  these 
hospitals  bear,  are  not  confined  to  either 
inpatient  or  outpatient  services,  we 
believe  it  is  appropriate  for  the  higher 
rate  (of  150  percent  of  what  Medicare 
would  have  paid)  to  be  applied  to 
payments  in  both  settings. 

Managed  Care 

The  upper  payment  limits  we 
proposed  relate  to  fee-fbr-service 
Medicaid  pajonents.  However,  we  did 
receive  many  comments  requesting 
clarification  on  how  they  might  affect 
managed  care  arrangements. 

Conwrtent:  A  number  of  commenters 
suggested  that  HCFA  clarify  the  policy 
(Ml  how  the  proposed  UPL  will  affect 
budget  neutrality  for  section  1115 
demonstration  programs.  One 
conunenter  recommended  we  further 
clarify  the  preamble  language  to  the 
proposed  rule  that  indicates  that  section 
1115  expenditiue  ceilings  woxdd  be 
adjusted  to  account  for  the  effect  of  the 
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regulation.  Others  noted  that  the  final 
nue  shoidd  specify  that  the  amoiuit  of 
any  increased  payments  made  for 
hospital  services  under  the  rule  would 
be  added  to  section  1115  expenditiue 
ceilings.  Another  commenter  stated  that 
HCFA  should  reward  States  that 
voluntarily  reduce  their  UPL  program 
expenditures  below  the  regulatory  limits 
before  the  deadline  by  crediting  the 
Federal  savings  toward  the  expenditure 
ceilings  for  section  1115  demonstration 
projects. 

Response:  As  we  indicated  in  the 
preamble  to  the  proposed  rule,  we  will 
make  adjustments  to  the  budget  ceilings 
for  section  1115  demonstration 
programs.  These  adjustments  will  be 
made  in  accordance  with  the  terms  and 
conditions  governing  each  program.  In 
general,  these  terms  and  conditions 
provide  for  adjustments  whenever  a 
change  in  law  or  regulation  would  affect 
State  spending  in  the  absence  of  the 
demonstration.  To  the  extent  that  any 
State  with  a  section  1115  demonstration 
will  experience  a  change  in  its  spending 
under  this  final  rule,  we  will  adjust  that 
State's  budget  ceiling  accordingly. 
According  to  the  terms  and  conditions 
governing  most  demonstrations,  the 
change  in  the  budget  ceiling  is  effective 
upon  the  efiiective  date  of  the  new  law 
or  regulations.  In  order  to  determine 
whether  they  will  be  affected,  States 
should  examine  their  institutional 
payment  provisions  to  determine  how 
their  spending  will  change  under  the 
final  rule.  If  section  1115  States  choose 
to  comply  with  the  new  UPL  before  the 
end  of  the  transition  period,  the  funds 
that  would  have  otherwise  been  paid  to 
institutions  during  the  transition  period 
remain  as  savings  luider  the  waiver,  and 
can  be  used  in  accordance  with  the 
terms  and  conditions  of  the  waiver. 
FinaUy,  because  each  section  1115 
program  has  terms  and  conditions 
specifying  how  adjustments  will  be 
made,  we  do  not  agree  with  the 
commenters  that  these  procediues  need 
to  be  specified  in  regul'»tion. 

Comment:  Several  commenters  asked 
us  to  clarify  whether  the  transition 
period  specified  in  §§  447.272(b)(2)  and 
447.321(b)(1)  of  the  proposed  rule 
applies  to  States  whose  UPLs  are  set  via 
a  waiver  program  instead  of  a  State  plan 
amendment. 

Response:  As  indicated  in  our 
previous  response,  our  general  policy  is 
to  make  adjustments  whenever  a  change 
in  law  or  regulations  would  affect  State 
spending  in  the  absence  of  the  waiver. 
To  determine  when  a  waiver  program 
would  be  affected,  we  would  necessarily 
follow  the  same  rules  that  apply  to 
provider  payments  made  under  an 
approved  State  plan.  Since  those  rules 


provide  for  a  transition  period  subject  to 
certain  conditions,  we  woidd  apply 
those  same  conditions  to  waiver 
programs  to  determine  when  they 
would  be  affected.  For  example,  if 
excessive  payments  are  currentiy  being 
made  and  had  been  made  before 
October  1,  1999  imder  a  waiver 
program,  then  the  earliest  point  the  new 
UPLs  would  affect  State  spending 
woiUd  be  the  begiiming  of  State  FY 
2002. 

Comment:  One  conunenter  urged  us 
to  allow  flexibility  in  how  the  UPLs  for 
various  types  of  providers  will  be 
calculated  imder  waiver  programs.  In 
cases  where  a  waiver  changes  the 
distribution  of  Medicaid  payments 
among  different  types  of  facilities,  this 
commenter  recommended  that  the  State 
be  allowed  to  measure  compliance  with 
the  new  UPL  according  to  how  the 
payments  would  have  been  made  in  the 
absence  of  the  waiver  program. 

Response:  We  agree  that  there  may  be 
instances  when  States  have  used  waiver 
programs  to  make  system  changes  that 
residt  in  shifting  payments  among 
different  types  of  facilities,  for  example, 
from  inpatient  settings  to  ambulatory 
care  settings.  However,  we  do  not  agree 
that  waiver  programs  should  be 
exempted  from  compliance  with  these 
UPLs.  When  States  shift  patterns  of  care 
from  inpatient  settings  to  ambulatory 
care  settings,  the  payment  follows  the 
service  provision.  The  UPL  for  each  set 
of  institutions  is  calctdated  according  to 
the  services  provided  within  those 
institutions.  We  believe  that  the 
Medicare  cost  principles  allow  States 
sufficient  flexibility  to  pay  each  set  of 
providers  appropriately  without  a 
change  in  the  regulation. 

Comment:  Two  commenters  suggested 
that  HCFA  count  managed  care 
payments  and  services  in  the  UPL.  One 
of  these  commenters  stated  that 
implementation  of  the  regulation  should 
take  into  consideration  the  extent  to 
which  public  hospitals  participate  in 
managed  care.  This  commenter  noted 
that  public  hospitals  with  a  relatively 
high  managed  care  line  of  business  will 
receive  Uttie  relief  from  this  rule  if 
managed  care  payments  are  excluded 
from  the  higher  UPL,  since  the  special 
rule  woidd  then  apply  to  only  a  small 
portion  of  their  caseload. 

Response:  The  UPL  for  institutional 
payments  specified  in  this  rule  applies 
to  fee-for-service  payments.  Managed 
care  payments  are  subject  to  separate 
limits  contained  in  §447.361.  In 
considering  the  question  of  whether  a 
single  limit  should  apply  to  both  fee  for 
service  and  managed  care  payments,  as 
the  commenter  suggests,  we  had  to 
consider  two  separate  issues.  The  first 


issue  is  whether  having  two  limits 
inappropriately  places  providers  at  a 
disadvantage.  As  the  commenter 
correctly  points  out,  some  providers 
have  a  great  deal  of  managed  care 
business  and  littie  or  no  fee  for  service 
business.  However,  we  believe  that 
providers  have  the  ability  and  the 
incentive  to  negotiate  appropriate  rates 
with  managed  care  organizations.  The 
limit  in  §  447.361  provides  adequate 
flexibilify  for  managed  care 
organizations  to  pay  appropriate  rates. 
In  addition,  in  the  case  of  DSH,  States 
will  be  required  as  of  January  1,  2001  to 
consider  managed  care  payment 
shortfalls  when  making 
disproportionate  share  payments.  So,  to 
the  extent  there  may  be  shortfalls,  the 
DSH  payments  should  provide  relief. 

The  second  issue  we  considered  is 
whether  having  two  separate  limits  may 
create  situations  where  States  may, 
either  inadvertenUy  or  by  design,  make 
excessive  payments  to  providers,  both 
directly  and  through  managed  care 
organizations.  We  believe  that  as  long  as 
States  cannot  make  separate  or 
supplemental  payments  direcUy  to 
providers  for  services  that  are  included 
in  managed  care  contracts,  except  as 
provided  for  in  statute  for 
disproportionate  share  hospitals  and 
federally  qualified  health  centers,  this 
situation  cannot  occur.  The  prohibition 
against  making  direct  payments  to 
providers  for  services  for  which  a  State 
is  already  paying  a  managed  care 
organization  is  contained  in  §434.57. 

Comment:  Two  commenters  noted 
that  the  notice  of  proposed  rulemaking 
appears  to  affect  the  ability  of  a  State  to 
claim  all  funds  anticipated  under 
Section  1115  Medicaid  Demonstration 
Waiver.  These  commenters  urged  that 
the  State  be  allowed  to  claim  all  funds, 
despite  the  new  UPL  regulation. 

Response:  As  noted  above,  we  will 
make  adjustments  to  the  budget  ceilings 
for  Section  1115  demonstration 
programs  in  cases  where  State  spending 
will  be  affected  by  the  new  UPLs.  We  do 
expect  that  in  some  cases,  the  new 
limits  will  prevent  States  from  claiming 
all  funding  anticipated  under  their 
Section  1115  demonstration  program. 
We  encourage  all  Section  1115  States  to 
review  their  payment  methodologies  to 
determine  whether  they  will  be  affected. 
We  will  make  every  effort  to  work  with 
States  to  ensure  that  services  are  not 
jeopardized  as  the  appropriate 
adjustments  are  made. 

Comment:  A  number  of  conunenters 
encouraged  us  to  exclude  payments 
made  under  Section  1115  or  Section 
1915(b)  programs  from  the  UPL 
calculation.  One  of  these  commenters 
noted  that  the  UPL  is  not  necessary  as 
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a  cost  control  measure,  because  waiver 
programs  already  have  requirements 
(budget  neutrality  for  Section  1115 
programs  and  cost  effectiveness  for 
section  1915(b)  programs  designed  to 
limit  Federal  exposure. 

Response:  In  many  cases,  waiver 
programs  primarily  involve  managed 
care  payments.  As  stated  above,  these 
managed  care  payments  are  not 
included  in  the  UPL  calculations. 
However,  we  realize  that  in  some  cases, 
waiver  programs  involve  other  types  of 
payments  to  institutional  providers,  and 
these  payments  will  be  affected  by  this 
regulation.  This  regulation  is  intended 
to  have  the  same  effect  whether  the 
payments  in  question  are  contained  in 
a  State  plan  amendment  or  in  a  waiver. 
We  do  not  agree  with  the  commenter 
that  pajrments  made  under  waiver 
programs,  other  than  managed  care 
payments,  should  be  excluded  from  the 
UPL  calculation. 

Ck)mment:  One  commenter  noted  that 
some  States  operate  under  waivers  in 
which  they  receive  lower 
disproportionate  share  hospital  (DSH) 
payments  in  exchange  for  receiving 
higher  non-DSH  Medicaid  payments.  In 
these  cases,  the  conunenter 
recommended  that  the  State  be  allowed 
to  count  the  payments  in  question  as 
DSH  payments,  thus  exempting  them 
from  the  UPL. 

Response:  Although  we  are  aware  that 
some  States  have  re-directed  part  of 
their  DSH  program  to  support  Medicaid 
eligibility  expansions,  we  do  not  believe 
it  is  necessary  to  exempt  portions  of 
institutional  payments  from  the  UPL  to 
reflect  this.  To  the  extent  the  eligibility 
expansions  increase  institutions' 
medical  utilization,  the  increased 
utilization  should  create  a  higher  UPL 
according  to  the  methodology  contained 
within  this  rule.  Since  many  eligibility 
expansions  are  done  in  the  context  of 
managed  care,  and  managed  care 
payments  are  exempt  from  the  UPL,  we 
do  not  believe  that  States  will  be 
disadvantaged  in  any  way  by  this 
regulation. 

Reportiiig  Requirements 

As  a  condition  for  establishing  a 
policy  of  higher  UPLs  for  non-State 
government-owned  or  operated 
hospitals,  we  announced  in  the 
preamble  of  the  proposed  rule,  our 
intention  to  require  payments  to  these 
hospitals  be  separately  identified  and 
reported  to  HCFA.  The  purpose  of  this 
requirement  was  to  ensiure  the  higher 
payments  are  appropriate  and  are  being 
fully  retained  by  hospitals.  We  believe 
the  separate  identification  of  these 
payments  will  be  a  necessary 
administrative  tool  to  ensure  the  proper 


administration  of  the  Medicaid  program. 
We  specifically  solicited  comments  on 
the  most  suitable  methods  of  reporting 
and  accoimting  for  these  payments. 

Comment:  We  receivetfcomments 
suggesting  that  we  expand  on  the 
reporting  requirements.  One  commenter 
recommended  that  HCFA  require  the 
reporting  of  both  intergovernmental 
transfer  revenues  (including  certified 
public  expenditures  if  they  are  used) 
and  supplemental  payments.  This 
commenter  believes  this  information  is 
necessary  to  understand  the  extent  to 
which  funds  are  actually  going  to  the 
health  care  providers  or  are  being 
retained  by  health  care  providers.  Other 
commenters  noted  that  a  requirement  to 
report  payments  alone  does  not  ensure 
local  public  hospitals  retain  Medicaid 
payments.  All  or  portions  of  the 
oayments  could  still  be  transferred  back 
to  the  State  treasury.  Since  all  the  new 
UPLs  still  permit  pooling,  albeit  to  a 
smaller  degree,  the  commenters  noted 
that  within  each  class  of  providers, 
payments  can  still  be  transferred  back  to 
the  State  or  diverted  directiy  to  non- 
Medicaid  purposes.  To  remedy  the 
deficiencies  they  mention,  the 
commenters  recommend  that  the  final 
rule  stipulate  that  payments  to  public 
providers,  whether  State  or  locally 
owned  or  operated,  will  be  considered 
to  breach  the  applicable  UPLs  luiless 
they  are  retained  by  the  public 
hospitals,  or  nursing  homes  to  which 
they  are  paid  and  are  used  by  those 
facilities  to  meet  the  costs  of  delivering 
services  to  Medicaid  (and  uninsured) 
patients.  To  implement  this  approach, 
one  commenter  recommended  a 
certification  process  by  which  the  State 
Medicaid  director  or  the  head  of  the 
single  State  agency  certifies  that  the 
payments  represent  an  expenditure  for 
the  cost  of  services  furnished  to 
Medicaid  patients,  which  could  be 
verified  through  audits. 

Response:  We  appreciate  the  input  we 
received  on  the  development  of  a 
reporting  requirement.  Our  intent  is  to 
develop  and  enforce  a  reporting 
requirement  that  is  not  overly 
administratively  burdensome  on  States 
or  providers,  yet  sufficient  to  help  us 
assess  what  payments  are  made  to 
facilities  in  comparison  to  their  UPL 
and,  to  the  extent  possible,  ensiue 
Medicaid  payments  are  retained  by 
providers  to  ofiiset  the  costs  they  incur 
in  furnishing  covered  services  to 
Medicaid  patients.  After  giving 
consideration  to  the  above  comments, 
we  have  decided  not  to  require 
reporting  of  these  data  at  this  time. 
However,  we  reserve  the  right  to  require 
reporting  of  IGT  data  in  the  future. 
However,  we  do  agree  that  a  reporting 


process  to  identify  facility  specific 
payment  as  well  as  that  facility's 
individual  UPL  would  be  appropriate. 
Therefore,  we  are  adding  new 
§§  447.272(f)  and  447.321(f)  "Reporting 
requirements"  to  reflect  the  addition  of 
a  reporting  process  for  Medicaid 
payments  to  non-State  public  providers 
and  providers  within  the  group  of 
providers  that  exceed  the  UPL  during 
the  transition  period  on  a  facility 
specific  basis.  We  believe  this  will  help 
improve  Federal  oversight  in  this  area. 
We  will  continue  to  give  further 
consideration  to  additional  reporting 
requirements  suggestions  in  further 
policy  guidance  and  may  consult  with 
States,  providers,  and  other  interested 
parties  in  developing  them. 

Continent:  Severalcommenters 
expressed  opposition  to  any  additional 
reporting  requirements.  While  some 
commenters  appreciated  the  intent 
behind  this  requirement,  they  believed 
it  is  neither  practical  nor  appropriate  for 
the  Federal  government  to  play  such  an 
involved  role  in  determining  how  the 
State  general  revenues  are  appropriated 
and  spent.  These  commenters  believe 
that  the  ciuront  reporting  requirements 
are  sufficient.  Other  commenters 
indicated  that  this  requirement  was 
unnecessary  and  would  be  a  costly 
burden  on  States  and  providers  and 
asserted  States  should  receive  90 
percent  enhanced  Federal  matching  for 
compliance  costs. 

Response:  We  disagree  with  the 
conunenters  that  current  reporting 
requirements  are  adequate.  The 
Medicaid  program  is  not  a  general 
revenue  sharing  program,  but  rather  an 
individual  entitlement  program  under 
which  States  make  direct  payments  to 
health  care  providers  or  contracts  with 
prepaid  entities.  Out  interest  is  not  in 
tracking  general  revenues,  but  Medicaid 
pajrments  paid  to  Medicaid  providers  on 
behalf  of  Medicaid  eligible  individuals 
for  Medicaid  eligible  services.  Not  only 
do  we  feel  it  is  appropriate  for  us  to 
collect  information  on  provider 
p>a)mients,  but  we  believe  that  it  is 
necessary  to  ensure  Federal  matching 
dollars  are  appropriately  expended. 
Further,  we  do  not  believe  reporting  the 
payments  in  the  manner  suggested 
would  be  overly  burdensome  as  it  will 
be  generated  either  from  cl2ums 
payment  data  or  UPL  calculation  data 
the  State  would  have  already  performed 
as  the  basis  of  these  payments.  On  the 
issue  of  the  enhanced  90  percent 
Federal  matching  rate,  the  final  rule 
makes  no  change  to  policy  in  that  area. 
However,  we  do  not  believe  that  this 
reporting  will  generally  require  those 
activities  that  qualify  for  this  enhanced 
match. 
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Comment:  We  received  several 
comments  relating  to  the  nature  and 
substance  of  the  reporting  requirements. 
One  commenter  suggested  the  reporting 
requirement  should  be  with  respect  to 
Medicaid  expenditures  at  the  State 
level.  This  commenter  thought  it  would 
be  reasonable  for  States  to  report 
expenditures  based  on  the  provider 
categories  in  the  regulation.  Another 
commenter  recommended  the  reporting 
of  enhanced  payments  to  public 
hospitals  on  an  annual  basis  similar  to 
the  reporting  requirements  for  DSH 
payments. 

Response:  We  agree.  Oui  intent  is  to 
develop  and  enforce  a  reporting 
requirement  that  is  not  administratively 
burdensome  on  States  or  providers,  yet 
sufficient  to  help  ensure  Medicaid 
pajonents  are  retained  by  providers  to 
offset  the  costs  they  incur  in  furnishing 
covered  services  to  Medicaid  patients. 
We  believe  that  information  at  a 
provider  specific  level  is  needed  to 
ensure  the  integrity  of  Medicaid 
payments.  With  respect  to  the  timing, 
we  think  an  annual  basis  is  sufficient. 

Comment:  Several  commenters 
suggested  that  HCFA  establish  some 
type  of  monitoring  program.  Certain 
commenters  wanted  to  ensure  Federal 
funding  is  being  used  for  Medicaid 
purposes  and  that  funds  are  directed  to 
the  maintenance  of  the  nation's  safety- 
net  hospitals,  including  children's 
hospitals.  One  commenter 
recommended  setting  up  a  task  force  to 
monitor  the  health  care  needs  of 
populations  in  those  States  that  have 
not  used  IGT  funding  to  determine  if 
Medicaid  and  other  funding  sources  are 
adequate  for  States  to  meet  the  health 
care  needs  of  their  citizens. 

Response:  We  are  always  interested  in 
developing  more  efficient  and  effective 
ways  to  administer  the  Medicaid 
program.  As  we  indicated  in  our 
previous  response,  we  intend  to  give 
consideration  to  any  additional  steps 
that  may  be  necessary  to  ensure  the 
Medicaid  program  fulfills  its  statutory 
purposes  and  solicit  input  bom.  States, 
providers,  and  Medicaid  patients.  While 
we  do  not  intend  to  go  beyond  a 
certification  requirement  at  this  time, 
we  may  issue  additional  policy 
gmdance  under  oiu  general  authority  to 
ensure  the  proper  administration  of  the 
Medicaid  program. 

Comment:  One  commenter  stated 
HCFA  must  issue  proposed  rules 
without  any  specific  reporting 
requirements  and  that  reporting 
requirements  ultimately  adopted  must 
have  appropriate  additional  notice  and 
comment  rulemaking  as  required  under 
the  Administrative  Procediu«s  Act.  The 
commenter  stated  that  HCFA  should 


issue  a  separate  proposed  rule  for  the 
reporting  requirement. 

Response:  We  believe  the  commenter 
is  referring  to  the  Paperwork  Reduction 
Act.  We  will  publish  a  separate  notice 
in  the  Federal  Register  and  provide  a 
30-day  comment  period.  Further  details 
regarding  this  process^are  fovmd  in 
section  VI  of  the  preamble,  "Collection 
of  information — reporting 
requirements'. 

Comment:  Several  commenters  felt 
that  the  transition  period  should  be 
more  stringent  unless  the  excess 
payments  permitted  during  the  period 
are  linked  to  the  provision  of  health  care 
service. 

Response:  We  agree  that  payments 
above  the  new  UPLs  that  are  permissible 
diuing  the  transition  period  should  be 
subject  to  a  reporting  requirement.  We, 
therefore,  will  extend  the  reporting 
requirements  to  States  as  a  condition  of 
receiving  the  transition  period. 

Indian  Health  Service 

We  proposed  in  §  447.272(b)(2)  that 
Indian  Health  Service  (IHS)  and  tribal 
hospitals  funded  luider  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638)  would 
not  be  subject  to  the  UPLs.  We  received 
comments  regarding  the  impact  of  this 
regulation  on  these  entities.  A  number 
of  these  commenters  recommend  that 
these  IHS  and  tribal  hospitals  be 
considered  public  for  the  purpose  of 
applying  the  150  percent  UPL.  A  few 
commenters  indicated  concern 
regarding  how  the  shift  in  funding  will 
affect  rates  paid  to  these  facilities.  In 
response  to  these  comments,  we  have 
revised  the  regulation  to  clarify  that 
these  facilities  will  not  be  subject  to 
these  aggregated  UPLs.  Instead,  these 
facilities  are  subject  to  pajonent  limits 
in  §447.325. 

Comment:  One  commenter 
recommended  that  non-State  owned 
public  niusing  facilities  located  in  close 
proximity  to  Indian  reservations  should 
be  included  in  the  150  percent  category. 

Response:  We  do  not  oelieve  that  the 
circumstances  described  for  NFs  justify 
receiving  the  150  percent  UPL. 
Generally,  indigent  NF  patients  are 
Medicaid  eligible  or  become  Medicaid 
eligible  and  therefore  the  NF  qualifies' 
for  Medicaid  pajrment.  Thus,  the 
financial  factors  affecting  non-State 
government-operated  hospitals  do  not 
equally  affect  NFs. 

Comment:  One  commenter  indicated 
that  it  is  not  clear  what,  if  any,  UPL 
would  apply  to  Pub.  L.  93-638  tribal 
hospitals.  Another  suggested  that  we 
expand  the  exclusion  at  §  447.272(b)(2) 
to  include  all  facilities  owned  or 
operated  by  American  Indian  tribes. 


Response:  We  generaUy  agree  with 
this  conunent.  We  have  restructured 
paragraph  (c)  of  §§447.272  and  447.321 
to  exclude  IHS  and  tribal  facilities  that 
are  funded  imder  Pub.  L.  93-638  from 
the  UPLs.  Instead,  these  facilities  will  be 
subject  to  the  payment  limits  at 
§447.325. 

Comment:  One  commenter  indicated 
that  Pub.  L.  93-638  tribal  hospitals 
should  be  included  as  public  hospitals. 

Response:  We  disagree  with  this 
comment.  The  Federal  Government 
maintains  a  government  to  government 
relationship  with  the  tribes. 
Accordingly,  we  do  not  believe  these 
hospitals  shoiUd  be  included  in  either 
the  State  government  or  non-State 
government  pools.  Including  them  as 
public  facilities  within  the  UPLs  may 
enable  States  to  set  lower  payments  for 
the  IHS  and  tribal  facilities,  and  set 
payments  for  government  operated 
providers  at  higher  levels  and  still 
comply  with  the  aggregate  UPLs. 
Therefore,  to  avoid  these  tjrpes  of 
incentives,  we  have  excluded  IHS 
facilities  from  the  UPLs.    . 

Comment:  One  conunenter  indicated 
that  tribal  hospitals  serve  all  residents  of 
their  region  and,  in  most  regions,  are  the 
sole  health  care  providers.  The 
commenter  stated  that  not  only  are 
tribal  hospitals  funded  at  an  amoimt  too 
low  to  fulfill  their  mandate,  but  the 
OMB-negotiated  rates  are  less  than  rates 
paid  to  other  public  hospitals.  This 
commenter  also  indicated  that 
authorization  to  make  additional 
payments  to  Pub.  L.  93-638  hospitals  as 
public  facilities  is  in  the  best  interest  of 
improving  access  to  health  care  for  the 
nu^l  Medicaid  population. 

Response:  We  recognize  that  tribal 
facilities,  especially  hospitals,  may 
serve  as  sole  providers  in  rural 
communities  throughout  the  country. 
We  do  not  agree  that  the  inpatient  per 
diem  and  outpatient  per  visit  rates  are 
necessarily  insufficient.  These  rates  are 
calculated  at  the  full  cost  of  providing 
Medicaid  services  under  Medicare 
payment  principles.  While  other  public 
hospitals  may  be  paid  more  than  IHS 
hospitals  in  some  instances,  this  issue 
may  be  appropriately  addressed  in 
public  procedxu^s  for  State  ratesetting 
required  by  section  1902(a)(13)  of  the 
Act. 

Also,  as  noted  earlier,  it  would  not  be 
beneficial  to  the  tribal  facility  to  be 
identified  as  a  public  provider 
(government-operated).  Including  tribal 
facilities  as  a  public  provider  may  cause 
a  reduction  in  payments  to  the  tribal 
providers  so  States  can  shift  these 
amounts  to  their  own  government 
facilities  within  the  aggregate  UPL 
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Disproportionate  Share  Hospitals 

Section  1902(a)(13)(A)  of  the  Act 
requires  that,  in  the  case  of  hospitals, 
payment  rates  take  into  account  (in  a 
manner  consistent  with  the 
disproportionate  share  hospital 
requirements  in  section  1923  of  the 
Act),  the  situation  of  hospitals  which 
serve  a  disproportionate  number  of  low- 
income  patients  with  special  needs.  We 
have  received  comments  regarding  the 
disproportionate  share  hospital  (DSH) 
program  and  its  relationship  to  ihe 
application  of  the  revised  UPLs. 

(Comment:  Several  commenters 
recommended  that  the  regulation  be 
delayed,  coordinated  with,  or  made 
contingent  upon,  the  enactment  of 
legislation  that  will  increase  the 
Statewide  DSH  caps  and  increase  the 
facility-specific  DSH  caps.  Some 
commenters  suggested  that  the 
regulation  be  made  contingent  upon 
enactment  of  legislation  that  will 
increase  the  facility-specific  DSH  caps, 
as  long  as  the  legislation  requires  that 
DSH  payments  be  used  for  hospitals  and 
IGTs.  Another  conunenter 
recommended  that  the  implementation 
of  the  regulation  be  delayed  until 
Congress  has  the  opportunity  for  careful 
consideration  of  modification  of  the 
DSH  legislation. 

Response:  The  BIPA  requires  that  we 
publish  this  final  rule  by  December  31, 
2000.  This  same  law  provides  for 
increases  to  the  State  DSH  allotments 
(including  for  extremely  low  DSH 
States)  and  an  increase  in  the  hospital- 
specific  DSH  limits  for  public  hospitals 
for  a  2-year  period.  The  effective  date  of 
the  increase  in  DSH  allotments 
coincides  with  the  date  that  this  final 
regulation  is  published  in  the  Federal 
Register.  The  increase  in  hospital- 
specific  DSH  limits  for  public  hospitals 
for  a  2-year  period  that  begins  with  the 
State  fiscal  year  beginning  after 
September  30,  2002. 

Comment:  One  conunenter  suggested 
that  all  payments  to  DSHs  be  exempt 
from  the  UPL  regulations. 

Response:  We  disagree  with  this 
comment.  While  Medicaid  DSH 
payments  to  these  hospitals  have  been 
and  remain  exempt  bom  UPLs, 
Medicaid  services  payments  to  these 
same  hospitals  have  always  been  subject 
to  the  UPLs.  Medicaid  services 
payments  are  made  only  on  behalf  of 
Medicaid  eligible  individuals,  and  are 
subject  to  the  efficiency  and  economy 
requirements  in  section  1902{a)(30)  of 
the  Act.  Since  the  upper  limits  permit 
States  to  set  reasonable  rates  for 
Medicaid  services,  we  do  believe  it  is 
necessary  to  exempt  payments  made  to 


a  DSH  facility  on  behalf  of  a  Medicaid 
elifdble  individual. 

Comment:  Two  commenters  indicated 
that  the  rule  should  be  modified  to 
reflect  the  special  needs  of  low-DSH 
allotment  States. 

Response:  The  UPLs  established  in 
this  regulation  are  caps  placed  on  the 
amoimt  of  Medicaid  payments  States 
can  make  to  groups  of  providers  for 
services  obtained  by  Medicaid  eligible 
individuals.  The  limits  do  not  impact 
the  availability  of  Federal  funds  States 
may  use  for  the  payment  of  Medicaid 
DSH  expenditures. 

The  BIPA  provides  extremely  low 
DSH  States  with  increases  to  their  DSH 
allotments. 

Comment:  One  conunenter  noted  that 
DSH  funding  should  be  increased  by 
statutory  revisions  instead  of  by  the  150 
percent  UPL  since  DSH  expenditures 
are  for  uncompensated  care. 

Response:  As  noted,  recently  passed 
legislation  increased  individual  public 
hospital-specific  (uncompensated  care 
cost)  limits  under  the  DSH  program. 
However,  we  realize  some  States  and 
public  hospitals  have  come  to  rely  on 
the  funds  generated  through  the 
enhanced  program  payments.  While  we 
agree  with  this  comment  to  a  degree,  we 
believe  the  150  percent  UPL  provides  an 
appropriate  balance  between  our 
objective  to  reduce  excessive  payments 
and  to  allow  States  flexibility  to  target 
pa}m[ients  to  under-funded  hospitals. 

Comment:  One  conunenter  indicated 
that  we  should  amend  the  proposed  rule 
to  include  an  exception  to  allow 
"proportionate  share"  payments  of  FFP 
up  to  the  DSH  cap  if  funds  are  dedicated 
or  restricted  to  medical  services 
coverage  for  low-income  iminsured 
individuals  in  those  States  where  the 
total  of  all  disproportionate  share 
payments  does  not  exceed  the  State's 
DSH  limit. 

Response:  A  link  between  the  DSH 
payments  and  services  would  require  a 
statutory  change  that  would  mandate 
that  DSH  payments  be  paid  for  specific 
services.  The  disproportionate  share 
hospital  program  was  created  by 
Congress  to  allow  States  to  make 
provider-specific  payments  to  Medicaid 
providers  that  treat  a  disproportionately 
high  niunber  of  Medicaid  and  low- 
income  patients.  DSH  payments  are  not 
linked  to  specific  patient  claims  or 
services.  Therefore,  we  do  not  have 
authority  to  link  DSH  payments  to 
specific  services  without  a  statutory 
change. 

Comment:  One  conunenter  indicated 
that  the  preamble  of  the  proposed  rule 
fails  to  explain  why  the  DSH  program, 
which  provides  funds  for  hospitals  that 
serve  low  income  patients  with  special 


needs,  is  inadequate  to  this  task,  thus 
justifying  the  150  percent  limit  to  make 
room  for  an  additional  funding  stream. 
Response:  Our  intent  in  estaolishing 
these  new  limits  is  to  reduce  excessive 
payments  that  some  States  make  to 
certain  government  operated  health  care 
facilities.  In  light  of  financial  pressures 
facing  government-operated  hospitals, 
we  believe  a  higher  limit  is  appropriate 
to  ensure  Medicaid  eligible  individuals 
will  continue  to  have  adequate  access  to 
the  health  care  services  they  provide. 

Transition  Periods  for  States  That  Have 
Approved  Rate  Enhancement  State  Plan 
Amendments  §§  447.272(b)(2)(i),  (ii) 
and  447.321(b)(l)(i),  (ii) 

We  recognize  that  immediate 
implementation  of  these  new  upper 
payment  limits  could  disrupt  State 
budget  arrangements  for  States  that  have 
relied  on  funding  obtained  from 
approved  rate  enhancement  State  plan 
amendments  (SPAs).  Therefore,  in  the 
October  10,  2000  proposed  rule,  we 
included  a  transition  policy  for  States 
with  approved  rate  enhancement 
methodologies  that  woiild  be  affected  by 
the  proposed  upper  payment  limits  (65 
FR  60151). 

We  had  proposed  two  transition 
periods,  which  States  may  qualify  for 
based  on  the  effective  date  of  the  State 
plan  amendment  that  provided  for 
excessive  payments.  For  approved 
amendments  with  an  effective  date  on 
or  after  October  1, 1999,  we  proposed  a 
transition  period  that  would  end  on 
September  30,  2002.  At  the  end  of  this 
period,  Medicaid  payments  to 
governmental  providers  would  have  to 
stay  within  the  new  UPLs.  We  proposed 
a  longer  transition  period  for  States  with 
approved  amendments  that  were 
effective  prior  to  October  1,  1999.  For 
these  States,  we  proposed  a  3-year  phase 
down  to  the  new  UPLs  begirming  in  the 
first  full  State  fiscal  year  (FY)  that 
begins  calendar  year  2002.  During  the  3- 
year  phase  down.  States  would  be 
required  to  determine  the  amount  of 
payment  in  excess  of  the  proposed  UPLs 
and  gradually  reduce  this  amoimt  in  25 
percent  increments.  We  solicited 
conunents  on  the  material  elements  of 
these  transition  periods,  including  the 
starting  point  for  the  phase-out,  the 
percentage  reduction  each  year,  and  the 
appropriate  transition  period. 

Congress  passed  the  BIPA,  which 
requires  that  we  publish  this  final  rule 
by  December  31,  2000.  Section  705(b)  of 
BIPA  provides  for  a  transition  period  for 
States  with  a  State  Medicaid  payment 
provision  or  methodology  that  meets 
both  of  the  following  criteria: 

1.  It  was  approved,  deemed  to  have 
been  approved,  or  was  in  effect  on  or 
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before  October  1, 1992  (including  any 
subsequent  amendments  or  successor 
provisions  or  methodologies  and 
whether  or  not  a  State  plan  amendment 
was  made  to  carry  out  such  provision  or 
methodology  after  such  date)  or  under 
which  claims  for  Federal  financial 
participation  were  filed  and  paid  on  or 
before  such  date. 

2.  It  provides  for  payments  that  are  in 
excess  of  the  upper  payment  limit  test 
established  under  this  final  rule  (or 
which  would  be  noncompliant  with  this 
final  rule  if  the  actual  dollar  payment 
levels  made  under  the  payment 
provision  or  methodology  in  the  State 
fiscal  year  that  begins  diuing  1999  were 
continued). 

Comment:  Many  commenters 
expressed  support  for  any  transition 
period  to  re-adjust  State  budget  plans 
impacted  by  the  new  UPLs.  Other 
commenters  indicated  that  the  two 
tiered  approach  in  §§  447.272(a)  and 
447.321(a)  seemed  reasonable  and 
should  allow  ample  time  for  non- 
compliant  States  to  bring  their  plans 
into  compliance. 

Response:  We  appreciate  the 
commenters'  support.  We  agree  that  the 
amoimt  of  time  permitted  under  the 
transition  period  is  sufficient  for  States 
to  come  into  compUance  with  the  UPLs. 

Comment:  Several  commenters 
opposed  providing  a  longer  transition 
period  to  States  that  have  amendments 
in  effect  prior  to  October  1,  1999.  These 
commenters  felt  that  the  2-year  or 
shorter  period  was  sufficient  time  for  all 
States  to  bring  their  spending  into 
compliance  with  the  proposed 
regulations.  Two  commenters  argued 
that  avoiding  disruption  of  States 
budget  arrangements  is  not  the  purpose 
of  Federal  Medicaid  matching  payments 
nor  the  Secretary's  duty  under  Federal 
Medicaid  law.  "The  5-year  transition 
simply  rewards  States  that  drew  down 
more  Federal  funds  than  those  States 
that  followed  statutory  rules.  These 
commenters  were  also  critical  of  the  5- 
year  transition  period  because  it  would 
be  granted  to  every  qualifying  State 
regardless  of  financial  circumstances.  In 
support  of  this  position,  the  commenters 
cited  information  indicating  the 
financial  health  of  most  States  is  good 
and  combined  State  balances  totaled 
$21.2  billion  in  FY  2000. 

Response:  While  we  agree  with  these 
comments  in  principle,  we  believe  it  is 
appropriate  to  phase-in  the  new  UPLs 
over  the  timeframes  described  in  the 
proposed  rule.  As  addressed  elsewhere 
in  the  preamble.  States,  providers,  and 
beneficiaries  expressed  concern  over 
how  the  application  of  the  upper  limits 
would  impact  Medicaid  access  and 
quality  of  care.  We  believe  that  the  time 


permitted  in  the  proposed  rule  is 
reasonable  and  balances  the  need  to 
protect  the  fiscal  integrity  of  the 
Medicaid  program  with  State  budget 
issues. 

Comment:  We  received  many 
comments  that  recommended  a  longer 
transition  period  ranging  from  6  to  10 
years  instead  of  our  proposal  for  the  2 
and  5  year  t|^nsition  period  specified  in 
the  proposed  rule.  Some  of  the 
comments  were  State  specific  and 
others  suggested  that  the  8-year 
transition  period  in  HR  2614  (later 
enacted  as  BIPA),  legislation  pending  in 
the  House  should  form  the  basis  for  an 
extended  transition  period.  Others 
suggested  the  length  of  the  transition 
period  should  be  proportional  to  the 
length  of  time  the  payment  arrangement 
had  been  in  effect  or  extended  if 
economic  conditions  worsen. 

Response:  We  believe  that  the  time 
permitted  by  our  transition  periods  is 
sufficient  and  balances  the  need  to 
protect  the  integrity  of  the  Medicaid 
program  and  addresses  State  budget 
issues.  Our  paramount  interest  in 
issuing  these  regulations  is  to  preserve 
the  integrity  of  the  Medicaid  program. 
Under  section  1903(a]  of  the  Social 
Security  Act,  States  are  required  to  fund 
their  share  (in  accordance  with  a 
statutory  formula)  of  Medicaid  covered 
health  care  services  furnished  to  eligible 
individuals.  In  recognition  that  States 
may  have  diverted  Federal  matching 
funds  for  other  purposes,  whether 
health-related  or  not,  we  provided  a 
transition  period  which  would  allow  all 
States  who  qualify  for  a  transition 
period  to  have  at  least  one  legislative 
session  before  SPAs  would  have  to 
comply  with  the  new  upper  limits.  We 
also  note  that  in  passing  section  705  of 
BIPA,  Congress  provided  a  longer 
transition  period  for  States  only  with 
excessive  payment  methodologies  in 
effect  or  approved  on  or  before  October 
1, 1992.  We  believe  that  if  Congress 
wanted  all  States  to  have  an  8-year 
transition  period  as  provided  for  in 
BIPA,  they  would  have  done  so. 

Comment:  Many  commenters 
expressed  opposition  to  having  different 
transition  periods  based  on  the  effective 
date  of  an  SPA.  In  addition,  commenters 
recommended  that  all  affected  States 
have  the  5-year  transition  period.  One 
conunenter  suggested  that  our  basis  of 
"reasonable  reliance"  on  the  funds  is 
flawed.  This  conunenter  indicated  that 
the  length  of  time  that  these  revenues 
have  been  available  to  a  State  is  not  an 
indication  of  the  importance  of  these 
dollars.  This  conunenter  also  did  not 
believe  a  distinction  could  be  made 
between  affirmatively  approved 
amendments  and  deemed  approved 


amendments.  Other  commenters 
criticized  the  distinction  because  in 
their  view  the  only  difference  is  the 
timing  of  when  States  choose  to  submit 
amendments  under  current  regulations. 

Response:  We  do  not  agree.  We  note 
that  all  amendments  with  an  effective 
date  of  October  1,  1999  or  later  were 
"deemed  approved"  rather  than 
affirmatively  approved.  The  decision  to 
let  these  SPAs  lapse  into  approval  was 
intended  to  avoid  any  appearance  of 
ratification  of  these  SPAs,  and  in 
response  to  an  increase  in  the  number 
and  dollar  magnitude  of  new  plan 
submissions.  This  decision  was 
consistent  with  our  goal  to  address  the 
loophole  in  existing  UPL  regulations. 
Depending  on  State  response  times  to 
requests  for  additional  information,  the 
time  between  initial  submission  and 
eventual  "approval"  could  take  as  long 
as  9  months.  We  made  it  clear  to  States 
whose  SPAs  were  deemed  approved 
after  October  1,  1999.  that  we  intended 
to  change  the  regulation,  and  therefore, 
put  them  on  notice  that  they  could  not 
permanently  rely  on  the  additional 
Federal  dollars  generated  through  these 
mechanisms.  However,  States  with 
SPAs  approved  prior  to  October  1, 1999 
were  not  aware  of  our  intention  to 
change  the  regulations  related  to  UPL. 
The  reliance  concept  is  applicable 
because  these  funds  have  been  built  into 
State  and  provider  budgets  for  longer 
periods  of  time.  We  note  also  that  in 
enacting  a  third  transition  period  for 
States  with  excessive  payment 
methodologies  in  place  on  or  before 
October  1, 1992,  the  Congress  has 
ratified  our  approach  to  establish 
transition  periods  based  on  a  "reliance 
concept." 

Comment:  Some  commenters 
expressed  concern  that  the  2-year  phase- 
in  period  is  too  rapid  and  does  not 
provide  adequate  time  for  State 
legislatures  and  Medicaid  programs  tb 
prepare  for  the  immediate  and  long 
range  budgetary  consequences  they  will 
confit)nt  as  a  result  of  the  rule.  One 
conunenter  felt  that  logistical  barriers 
should  compel  us  to  reexamine  the 
reasonableness  of  the  timeframes  it  has 
presented  for  States  to  come  into 
compliance  with  the  rule.  The 
conunenter  pointed  out  that  23  States 
have  biennial  budgets  that  have  already 
been  established,  13  States  have 
legislatures  that  meet  for  short  periods 
of  time,  and  some  States  do  not  have 
full  time  legislatures  who  could  timely 
respond  within  the  proposed  transition 
periods. 

Response:  We  did  not  find  these 
comments  to  be  persuasive.  States  with 
biennial  budgets  would  be  able  to 
amend  their  budgets  in  the  interim 
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legislative  session.  We  also  note  that  all 
amendments  with  an  effective  date  of 
October  1.  1999  or  later  were  "deemed 
approved"  rather  than  affirmatively 
approved.  The  decision  to  let  these 
SPAs  lapse  into  approval  was 
intentional  and  in  response  to  an 
increase  in  the  number  and  dollar 
magnitude  of  new  plan  submissions. 
This  decision  was  consistent  with  our 
goal  to  address  the  loophole  in  existing 
UPL  regulations.  As  indicated  in  the 
proposed  rule,  during  the  review  of 
these  amendments,  we  informed  States 
of  our  intent  to  curtail  excessive 
payments  and  advised  the  States  not  to 
rely  on  the  continuation  of  this  funding. 
Therefore,  these  States  should  have 
made  contingency  financing  plans  for 
important  programs  funded  with  these 
enhanced  payments,  knowing  that  we 
intended  to  curtail  them  as  soon  as 
possible.  We  again  note  that  the 
Congress  recently  considered  our 
transition  periods  in  passing  section  705 
of  BIPA.  By  requiring  us  to  add  a  third 
transition  period  for  States  with 
methodologies  approved  or  effective 
before  October  1, 1992,  Congress  has 
affirmed  our  transition  periods  for  other 
States. 

Ck>mment:  One  commenter  suggested 
it  woidd  be  more  appropriate  to  change 
the  scope  of  the  2 -year  transition  period 
to  make  it  applicable  to  State  plan 
amendments  effective  on  or  after 
October,  1999,  and  submitted  before  the 
effective  date  of  the  final  regulation.  The 
conunenter  indicated  that  the  date  of 
State  plan  approval  by  HCFA  is  not 
within  the  control  of  States  and  suggests 
the  possibility  of  two  States  submitting 
equally  acceptable  amendments  on  the 
same  date  and  having  them  approved  by 
HCFA  on  different  dates. 

Response:  We  do  not  agree  with  this 
comment.  Once  the  final  regulations  are 
issued,  we  will  rely  on  them  to  review 
State  plan  amendments  and  will 
disapprove  amendments  that  do  not 
comply  with  them.  We  also  note  that  we 
have  followed  a  imiform  practice  that 
treats  all  States  equally  in  reviewing 
these  amendment!;.  Thus,  we  do  not 
believe  there  is  a  possibility  of  different 
approval  dates  for  two  States  with 
equally  acceptable  amendments 
submitted  on  the  same  date. 

Comment:  Several  commenters 
requested  that  this  transition  policy  be 
revised  to  clarify  that  approved 
amendments  with  an  effective  date  prior 
to  October  1,  1999,  but  later  amended  or 
renewed  after  October  1, 1999,  qualify 
for  the  extended  transition  period. 

Response:  We  agree  that  the  transition 
policy  as  stated  in  the  proposed  rule  is 
unclear  with  respect  to  States  that 
annually  renew  or  amend  their  rate 


methodologies  that  direct  excessive 
payments  to  public  non-State 
government  providers.  If  a  State  had  an 
approved  amendment  in  effect  prior  to 
October  1, 1999  and  amended  or 
renewed  that  authority  after  October  1, 
1999,  the  State  would  appear  to  qualify 
for  two  transition  periods.  In  these  cases 
where  a  State  meets  the  requirements  to 
qualify  for  more  than  one  transition 
period,  our  policy  is  to  give  that  State 
flexibility  to  decide  which  transition 
period  to  select.  Because  we  have 
clarified  this  in  the  preamble,  we  do  not 
believe  we  need  to  amend  the  regulation 
text. 

Technical  Clan^cations  on  Transition 
and  Base  Year  Issues 

Comment:  Several  commenters  felt 
the  base  year  amount  should  be  adjusted 
to  reflect  annual  changes  in  the  Nursing 
Facility  Market  Basket  Inflation  Index 
and  to  recognize  Balanced  Budget  Act 
(BBA)  "give  back"  dollars  ciurently 
imder  consideration  by  the  Congress. 

Response:  We  disagree.  These  types  of 
adjustments  would  not  impact  the  base 
year,  but  instead  would  be  taken  into 
account  when  making  the  UPL 
calculation  in  the  year  it  occxus.  For 
instance,  if  the  excessive  payment  to  be 
phased  down  is  $100  million,  that 
number  stays  constant,  and  a  different 
percentage  (that  is,  75,  50,  25)  is  applied 
to  it  each  year.  Over  this  period  of  time, 
the  cost  of  services  furnished  by 
providers  may  increase,  or  the  amount 
Medicare  may  pay  may  increase  for  the 
reasons  cited  by  the  commenter.  The 
effect  of  these  increases  would  be  to 
raise  the  UPL  for  services  in  the  year 
they  are  furnished. 

Comment:  A  commenter 
recommended  that  each  State  should  be 
able  to  properly  reflect  any  increases 
that  occiu  in  Medicare  Skilled  Nursing 
Facilify  Prospective  Payment  System 
rates  diiring  the  course  of  the  State  FY 
2000  in  its  UPL  base  period 
calculations.  The  commenter  further 
recommended  that  States  should  be 
given  additional  time  to  utilize  patient 
assessments  and  other  data  fit)m  FY 
2000  to  more  precisely  re-estimate  their 
FY  2000  UPL  for  nursing  facility 
services,  even  if  these  data  are  not 
available  until  after  State  FY  2000. 

Response:  In  computing  UPLs,  we 
require  State  estimates  to  be  reasonable. 
With  respect  to  the  changing  nature  of 
Medicare  payment  systems,  in  previous 
refinements  to  UPL  regiilations,  we 
issued  guidance  to  States  indicating  that 
they  must  use  Medicare  paymciht 
principles  in  effect  during  the  same 
period  the  services  were  furnished.  We 
have  also  advised  that  States  must  take 
into  account  program  differences,  such 


as  non-covered  services  or  acuify  levels 
that  might  overstate  the  estimate.  These 
policies  permit  States  flexibility  to  make 
refinements  to  Medicare  payment 
systems  that  were  in  effect  during  State 
FY  2000. 

Comment:  The  same  commenter  was 
also  concerned  that  each  State's  UPL 
estimate  for  State  FY  2000,  which 
determines  the  "excess"  payments  that 
will  be  phased-out,  may  not  reflect  any 
further  change  to  the  SNF  PPS 
methodology  that  occur  after  State  FY 
2000.  The  commenter  asked  how  a  State 
using  SNF  PPS  to  compute  its  estimate 
will  be  able  to  receive  a  credit  for 
increases  in  Medicare  rates  and  a 
commensurate  reduction  in  the 
excessive  payments.  The  commenter 
suggests  that  an  equitable  approach 
would  permit  the  State  to  factor  any 
change  in  Medicare  rates  into  the 
calculation  of  excess  payments  on  an 
ongoing  basis. 

Response:  Our  ciurent  policy  permits 
and,  in  some  cases,  requires  States  to 
factor  Medicare  payment  changes  into 
their  UPL  estimates  on  an  ongoing  basis. 
However,  these  types  of  changes  would 
not  impact  the  base  period  "excessive 
pajrment"  computation.  Instead,  they 
would  affect  the  UPL  calculations  in  the 
year  services  were  furnished.  If  the 
affect  of  Medicare  payment  changes 
were  to  increase  the  UPL  for  services 
furnished  in  State  FY  2003,  then  once 
the  UPL  amount  was  determined  for 
that  year,  75  percent  of  the  base  period 
excessive  payment  would  be  added  to 
that  amount. 

Comment:  A  commenter  noted  that 
the  proposed  rule  differentiates  between 
State  and  non-State  government 
facilities  and  felt  that  to  be  consistent, 
the  calculation  of  the  base  period  and 
subsequent  transition  period  payments 
should  also  exclude  State  owned  and 
operated  facilities. 

Response:  The  base  calculation  is 
derived  by  comparing  actual  Medicaid 
payments  paid  to  all  providers  to  the 
maximum  amount  allowed  imder  the 
applicable  new  UPL  for  services 
furnished  during  State  FY  2000. 

Comment:  One  commenter  asked  for 
clarification  of  "State  fiscal  year"  with 
respect  to  the  base  period.  The 
commenter  believes  the  proposed  rule  is 
ambiguous  because  the  phase-out  period 
is  described  to  begin  in  the  State  FY  that 
begins  in  calendar  year  (CY)  2002.  The 
commenter  requested  that  we  confirm 
that  the  "State  fiscal  year  2000"  is  the 
State  FY  year  that  begins  in  CY  2000. 
Another  commenter  urged  that  base  year 
excessive  payment  computation  be 
based  on  the  State  FY  between  2000  and 
2003  in  which  the  highest  amount  of 
payment  was  made. 
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Response:  We  did  not  intend  any 
ambiguify  nor  do  we  believe  the 
proposed  rule  is  ambiguous  with  respect 
to  the  base  period.  In  the  discussion  of 
the  base  period  calculation,  the 
proposed  rule  clearly  indicates  the 
services  and  payments  for  such  services 
in  State  FY  year  2000  shall  be  used  to 
compute  the  excessive  payment.  In  this 
instance,  we  are  referring  to  the  State  FY 
that  ends  in  calendar  year  2000  since 
this  year  would  commonly  be 
imderstood  and  referred  to  as  State  FY 
2000.  We  are  maintaining  State  FY  2000 
as  the  base  period  for  the  piupose  of 
computing  the  phase  down  amount. 
This  year  was  selected  because  it 
represents  the  last  complete  State  FY 
prior  to  this  rule  change. 

Comment:  Several  commenters 
indicated  that  the  text  of 
§447.272(b)(2)(iii)  as  proposed,  limits 
payments  to  the  lower  of  the  base  State 
FY  2000  payments  or  the  limit  based  on 
the  reduction  schedule.  Commenters 
stated  that  this  restriction  could  result 
in  a  lower  transition  payment  than  that 
which  would  be  available  in  the  absence 
of  the  transition  provisions.  This 
requirement  also  appears  in 
§447.321(b)(l)(iii)  and  (b){2)(iii). 
Commenters  reconunended  that  the 
reference  to  "base  State  FY  2000 
payments"  be  deleted  from  each 
regulation. 

Response:  While  we  have  included 
generous  transition  periods,  we  do  not 
think  it  is  appropriate  to  permit  States 
to  make  payments  that  would  further 
increase  the  amount  of  payment  that  is 
in  excess  of  the  new  UPLs.  We  have 
revised  the  text  of  the  transition 
provisions  in  §§  447.272(e)  and 
447.321(e)  to  make  this  clarification.  We 
have  also  extended  this  policy  to  all 
transition  periods. 

Conmient:  Many  commenters 
suggested  alternative  starting  points  for 
this  transition  period.  Several 
commenters  recommended  that  the  start 
point  of  the  3-year  "phase  down"  period 
begin  with  the  start  of  Federal  FY  2003 
rather  than  in  the  State  FY  that  begins 
in  CY  2002.  These  commenters  pointed 
'  out  that  this  change  would  ensure  all 
States  that  qualify  for  this  transition 
period  receive  the  same  amount  of  time 
to  come  into  full  compliance  with  the 
new  UPLs.  They  also  noted  that  this 
change  would  extend  the  same  "hold 
harmless"  protection  afforded  States  in 
the  shorter  transition  period. 

Response:  Because  the  additional  time 
permitted  imder  the  longer  transition 
period  is  based  on  State  fiscal  years,  we 
realize  that  some  long  transition  States 
•  may  have  to  begin  to  comply  with  the 
25  percent  reduction  schedule  before 
the  expiration  of  the  shorter  transition 


period.  However,  we  would  not  expect 
this  result  to  create  any  hardships  since 
the  longer  transition  period  will  permit, 
at  a  minimum,  30  extra  months  to  make 
payments  at  higher  levels  that  would 
have  been  permitted  under  the  shorter 
transition  period.  We  note  that  the  use 
of  State  fiscal  years  is  consistent  with 
the  Congressional  implementation  of 
fecility  specific  disproportionate  share 
hospital  payment  limits,  except  that  we 
have  provided  States  with  considerably 
more  time  to  come  into  full  compliance. 

General  Comments 

Comment:  Several  commenters  asked 
that  we  clarify  that  payments  for  clinic 
services  will  receive  the  same  transition 
period  as  public  hospital  services. 

Response:  The  same  transition 
periods  apply  equally  to  each  of  the  five 
Medicaid  services  that  are  subject  to  the 
new  UPLs.  Should  Medicaid  payments 
for  nursing  facility  or  clinic  services 
exceed  the  maximum  permitted  imder 
the  new  UPLs,  the  State  would  be 
afforded  the  applicable  "transition 
periods"  set  forth  in  §§  447.272(e)  or 
447.321(e). 

Comment:  One  commenter  indicated 
that  a  transition  protection  should  be 
available  in  any  transition  year  in  which 
a  State  would  otherwise  exceed  the 
applicable  limit.  While  the  proposed 
rule  extends  the  transition  periods  to 
States  with  rate  enhancements  that 
would  be  impacted  by  the  new  UPLs, 
the  commenter  believed  that  the 
proposed  rule  was  ambiguous  with 
respect  to  when  the  rate  enhancement 
arrangement  is  to  be  determined  non- 
compliant  for  the  purpose  of  receiving 
the  benefit  of  a  transition  period.  The 
commenter  asserts  that  the  preamble  to 
the  proposed  rule  suggests  that  the 
relevant  period  for  determining  non- 
compliance is  State  FY  1999-2000. 
Assuming  this  is  the  case,  the 
commenter  believes  that  freezing  the 
determination  of  non-compliance  to  a 
particular  year  inappropriately  denies 
transition  assistance  to  States  that  have 
not  taken  full  advantage  of  UPL 
flexibility.  The  transition  rules  were 
apparently  designed  to  phase-down 
those  States  that  would  substantially 
exceed  the  new  UPL.  The  commenter 
feels  that  the  transition  provisions  fail  to 
provide  protection  to  States  that  may 
exceed  the  new  UPL  during  the 
transition  because  of  factors  beyond 
their  control,  even  though  they  were 
compliant  during  the  base  year.  Because 
payment  levels  in  such  a  State  can  vary 
due  to  a  number  of  factors,  such  as 
increase  in  Medicaid  enrollment,  the 
commenter  reconunends  that  the 
determination  of  eligibility  for  a 


transition  rule  should  be  made  on  a 
current  period  basis. 

Response:  A  transition  period  is 
available  to  States  that  have  approved 
methodologies  that  result  in  provider 
payments  that  exceed  the  new  UPLs  at 
the  time  of  this  rule  change.  If  the 
payments  result  from  an  approved  State 
plan  methodology  that  was  effective  on 
or  after  October  1, 1999,  the  State  would 
be  eligible  for  the  abbreviated  transition 
period.  If  the  payments  result  from  an 
approved  State  plan  methodology  that 
was  in  effect  prior  to  October  1, 1999, 
the  State  woiUd  qualify  for  one  of  the 
extended  transition  periods,  depending 
on  when  the  State  plan  methodology 
was  effective  or  approved.  The 
commenter  is  correct  in  that  State  FY 
2000  is  the  relevant  period  for 
determining  the  excessive  payment 
amount  that  will  be  factored  into  a 
longer  transition  period. 

Osniment:  In  phasing  out  a  payment 
methodology  during  a  particular 
transition  period,  a  commenter  asked  if 
we  will  require  new  State  plan 
amendments  to  effect  reductions  in 
payment,  or  will  we  consider 
compliance  with  the  regulation,  such  as 
appljring  the  percentage  in  the 
regulation  to  the  last  approved  State 
plan  amendment  sufficient  without  a 
new  State  plan  amendment. 

Response:  Given  the  diverse  nature  of 
UPL  State  plan  amendments,  it  is 
difficult  to  describe  a  single  action  that 
would  be  appropriate  in  all  cases.  States 
are  required  under  42  CFR  430.12(c)  to 
reflect  changes  in  Federal  law, 
regulations,  policy  interpretations  or 
court  decisions.  We  anticipate  States,  in 
many  cases,  will  need  to  change  their 
payment  methodologies  in  order  to 
reduce  payments  to  levels  that  comply 
with  the  new  UPLs  and  ceilings  during 
the  transition  period.  Under  §  447.257 
and  §447.304,  we  provide  disallowance 
authority  to  the  extent  that  States  do  not 
submit  conforming  State  plan 
amendments.  We  encourage  affected  > 
States  to  contact  their  HCFA  Regional 
Office  for  guidance  specific  to  their 
situation. 

Comment:  The  proposed  UPL  rule 
suggests  that  the  transition  period  for 
States  are  applicable  only  to  the  new 
category:  other  government-owned  or 
operated  hospitals.  The  preamble, 
however,  describes  these  transition 
periods  as  applicable  to  the  entire  State 
program.  The  commenter  recommends 
clarification  of  the  transition  periods' 
applicabilify  consistent  with  the 
preamble. 

Response:  The  transition  provisions 
apply  to  approved  amendments  and/or 
waivers  that  result  in  rate  enhancements 
that  exceed  the  new  UPLs  in  a  particular 
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State.  In  addition,  in  the  case  of 
outpatient  hospital  services  and  clinic 
services,  a  new  UPL  applies  to  State 
government-owned  or  operated  and 
non-State-govemment  owned  or 
operated  fodlities.  Although  States 
make  payments  to  all  provider  types 
such  as  inpatient  hospital,  nursing 
{acilities,  and  clinics,  the  transition 
provision  would  only  apply  to  those 
pajrment  arrangements  that  result  in 
payments  that  exceed  the  new  UPLs. 
Under  a  State's  Medicaid  program,  for 
example,  shoidd  State  payments  only  to 
State  NFs  exceed  the  new  UPLs,  the 
State  would  be  eligible  only  for  the 
transition  period  relating  to  NF  services, 
and  not  the  other  service  categories  that 
are  subject  to  new  UPLs. 

Conunent:  We  received  numerous 
comments  recommending  that  we 
grandfather  existing  UPL  enhanced 
payment  proposals.  These  comments 
siiggested  various  bases  for  selection,  for 
example,  on  approval  as  of  a  specific 

Eoint  in  time,  length  of  time  a  program 
ad  been  operating,  or  other  qualifying 
{actors  such  as  compliance  with  a 
maintenance  of  effort  provision  or 
extremely  low  DSH  spending. 

Response:  Our  intent  in  issiiing  these 
new  UPLs  is  to  ensure  States  set 
provider  payments  rates  that  are 
consistent  with  efficiency  and  economy 
and  made  in  accordance  with  section 
1903(a)  of  the  Social  Security  Act  We 
believe  this  is  necessary  to  preserve  the 
integrity  of  the  Medicaid  program.  Any 
tjrpe  of  grandfather  solution  would 
efiiectively  result  in  the  permanent 
continuation  of  the  payment 
arrangements  that  necessitated  the 
issuance  of  these  new  payment  limits 
and  therefore  would  not  be  an  effective 
policy  in  preserving  the  integrity  of  the 
Medicaid  program.  We  also  believe  that 
a  grandfather  policy  would  be  arbitrary 
and  capricious  and  would  not  withstand 
legal  challenge.  Such  targeted  relief  to 
specific  States  or  groups  of  States  would 
need  to  be  addressed  legislatively. 

Comment:  Some  conmienters 
suggested  that  the  final  regulation 
include  a  list  of  States  affected  by  the 
regulation  and  which  transition  the 
State  qualifies  for. 

Response:  On  an  individual  basis,  we 
plan  to  work  with  those  States  affected 
by  the  new  UPLs. 

Comment:  A  few  commenters 
requested  clarification  of  how 
amendments  submitted  after  the 
effective  date  of  the  regulation  would  be 
treated. 

Response:  An  amendment  that  would 
residt  in  payments  that  exceed  an 
applicable  UPL  would  be  disapproved. 

Comment:  A  commenter  indicated 
that  States  wishing  to  convert  to  the 


new  UPL  should  be  permitted  to  do  so 
at  any  time  during  the  transition  period. 
This  woidd  allow  States  to  submit  new 
UPL  transactions  based  upon  the  final 
rule. 

Response:  States  that  would  otherwise 
qualify  for  a  transition  period  are  free  to 
adjust  payments  to  comply  with  the 
new  UPLs  at  any  time  prior  to  the 
expiration  of  the  transition  period. 

Comment:  Many  commenters  urged 
us  to  approve  pending  applications  in 
their  State,  or  in  all  States  before 
finalizing  the  rule. 

Response:  We  have  given  all  States 
ample  notice  of  oiu  position  that  these 
programs  are  abusive  and  of  our  intent 
to  publish  this  regulation  to  ciulail  such 
programs.  To  affirmatively  approve 
pending  applications  would  be 
counterproductive  to  oiu'  purpose  of 
preserving  the  fiscal  integrity  of  the 
Medicaid  program. 

Intergovernmental  Transfers 

Although  the  UPLs  we  proposed  do 
not  regulate  IGTs,  we  received  many 
comments  related  to  States'  flexibility  to 
use  them. 

States  Ability  To  Use  IGTs 

Comment:  Several  commenters  stated 
that  the  IGT  program  is  legal  and  they 
also  pointed  out  that  the  abuses  cited  in 
the  proposed  rule  were  approved  by 
HCFA.  They  indicated  that  there  is  a 
long  history  (rf  using  such  financing 
mechanisms  to  ofiiset  the  increased  cost 
of  Federal  initiatives  and  unfunded 
mandates.  They  believe  we  are  focusing 
too  narrowly  and  should  be  looking  at 
overall  Medicaid  funding  needs. 

Response:  This  regulation  does  not 
eliminate  the  use  of  IGTs.  States  and  the 
Federal  government  share  the 
responsibility  of  financing  the  Medicaid 
program.  IGTs  are  a  financing 
mechanism  States  can  use  to  help  fund 
their  share  of  allowable  program 
expenditiues.  Under  the  Medicaid 
statute,  up  to  60  percent  of  State 
funding  may  come  fi'om  local  public 
resources.  States,  counties,  and  cities 
have  developed  their  own  unique 
arrangements  for  sharing  in  Medicaid 
costs.  IGTs  have  their  own  statutory 
basis  and  those  provisions  are  not  being 
interpreted  or  modified  by  this 
regidation. 

We  agree  with  the  commenter  that  the 
current  UPL  related  funding  schemes  fit 
within  the  structure  of  our  current 
regulations.  As  noted  earlier  in  this 
document,  the  old  regulation  was 
designed  to  allow  flexibility  for  States  to 
pay  providers  differently  to  accoimt  for 
higher  costs  of  some  facilities.  However, 
that  flexibility  has  been  used  in  recent 
years  to  establish  funding  arrangements 


that  are  excessive  and  abusive  and  do 
not  assure  that  federal  Medicaid  funding 
is  spent  for  Medicaid  covered  services 
provided  to  Medicaid  eligible 
individuals.  Such  funding  arrangements 
represent  a  direct  and  immediate  threat 
to  the  integrity  of  the  Medicaid  program 
and  therefore  need  to  &e  changed. 

Comment:  Several  commenters 
reconunended  that  we  avoid  changing 
the  way  the  Medicaid  UPLs  are 
calculated.  Another  commenter  noted 
that  current  regidations  are  adequate  to 
control  abuse  through  the  State  plan 
approval  process. 

Response:  Due  to  excessive  pajnnent 
arrangements  resulting  from  the  pooling 
and  aggregation  of  public  and  private 
payment  rates  in  the  current  UPL 
regulations,  we  believe  it  is  necessary  to 
change  the  ciirrent  UPL  regulations.  The 
UPLs  will  still  be  calculated  using 
Medicare  payment  principles,  which  is 
not  a  change  from  current  regulations. 
We  disagree  that  ciurent  regulations  are 
adequate  to  control  abuses  through  the 
State  plan  approval  process  because  the 
current  rules  permit  States  to  pool  and 
aggregate  UPLs  across  like  provider 
types  and  do  not  provide  sufficient 
authority  to  ensure  Medicaid  payments 
are  consistent  with  efficiency  and 
economy. 

Comment:  Several  commenters 
suggested  that  States  should  not  be 
allowed  to  arbitrarily  increase  their 
State  match  rates  through  the  use  of 
IGTs.  One  conunenter  stated  that  the 
problem  of  "recycling"  enhanced 
funding  needs  to  be  addressed  since  it's 
being  "marketed"  to  additional  States 
and  will  therefore  increase  the  scope  of 
the  problem.  The  commenter  believes 
that  these  IGT  funds  may  make  it  appear 
that  Medicaid  expenditures  are 
increasing  when  the  dollars  are  not 
related  to  program  costs. 

Response:  We  are  not  proposing  to 
modify  our  current  requirements 
relating  to  IGTs  at  this  time.  This 
regulation  addresses  excessive 
payments  that  result  by  pooling  and 
aggregation  of  public  and  private 
payment  rates.  We  believe  it  is 
necessary  to  change  these  pooling 
arrangements  to  ensure  Medicaid 
payments  to  providers  are  consistent 
with  efficiency  and  economy. 

Uses  of  IGT  Funds 

Comment:  Commenters  recommended 
that  we  specify,  in  this  rule,  that  Federal 
funds  received  as  a  share  of  Medicaid 
expenditures  financed  through  IGTs 
must  be  used  for  Medicaid  purposes. 
Specifically,  one  commenter  suggested 
that  UPL  funds  generated  in  nursing 
facilities  shoidd  be  required  to  pay  for 
services  provided  by  nursing  facilities. 
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Response:  We  agree  that  Federal 
Medicaid  matching  funds  should  be 
used  to  pay  for  Medicaid  services 
provided  to  Medicaid  eligible 
individuals  and  believe  the  UPLs  will 
help  ensure  this  result.  We  do  not 
believe  that  simply  specifying  or 
requiring  that  Federal  funds  received  as 
a  share  of  Medicaid  expenditures 
financed  through  IGTs  be  used  for 
Medicaid  purposes  will  solve  the 
problem.  The  Office  of  the  Inspector 
General's  (OIG's)  draft  audits  have 
shown  that  once  States  obtain  excess 
Federal  funds  through  IGTs,  they  may 
transfer  a  portion  of  those  dollars  from 
providers  to  their  General  State  fund 
and  we  lose  the  ability  to  track  how 
Medicaid  dollars  are  spent.  Therefore, 
we  would  have  no  means  of  monitoring 
or  enforcing  such  a  provision. 

Comment:  Many  commenters 
indicated  that  their  individual  States  are 
appropriately  using  funds  obtained 
through  IGTs.  The  commenters  believe 
that  these  States  should  not  be  punished 
for  problems  in  other  States.  The 
commenters  also  believe  that  the 
regulation  should  distinguish  between 
"good"  and  "bad"  uses  rather  than 
eliminating  the  program. 

Response:  This  r^idation  does  not 
modify  or  change  Medicaid  IGT 
requirements.  States  can  continue  to  use 
IGTs  to  finance  Medicaid  payments. 
States,  counties,  and  cities  have 
developed  their  own  unique 
arrangements  for  sharing  in  Medicaid 
costs  and  this  regulation  should  not 
disturb  such  arrangements. 

Coamient:  One  commenter  indicated 
that  overall  States  are  meeting  their 
responsibilities  and  cannot  offset  cuts  in 
IG*!  funds.  Many  commenters  pointed 
out  that  States  and  providers  need  this 
money.  The  conunenters  indicated  that 
the  State  Medicaid  rates  are  already 
inadequate  and  will  probably  be 
reduced  if  there  is  a  cut  in  IGT  funds. 
Several  commenters  aife  concerned  that 
eliminating  the  IGT  program  will  cause 
a  serious  disruption  to  State  and  counfy 
"safefy-net"  providers  and  other 
enhanced  services  that  could  not 
otherwise  be  funded. 

Response:  This  regulation  does  not 
attempt  to  change  States'  ability  to  use 
IGTs.  States,  counties,  and  cities  have 
developed  their  own  imique 
arrangements  for  sharing  in  Medicaid 
costs  and  these  arrangements  are 
protected  by  statute.  Furthermore,  this 
rule  will  not  reduce  or  limit  the  amount 
of  Federal  funding  available  to  States  to 
pay  for  Medicaid  services  to  Medicaid 
eligible  individuals.  We  believe  that 
States  were  given  ample  notice  of  our 
intent  to  publish  this  rule  in  our  letter 
to  State  Medicaid  Directors  on  July  26, 


2000.  In  addition,  the  transition  periods 
in  the  final  rule  will  provide  States  with 
sufficient  time  to  modify'  their  budgetary 
planning  as  necessary. 

States  nave  the  flexibilify  to  set 
payment  rates  in  accordance  with  their 
public  process.  States  will  retain  the 
flexibility  to  pay  100  percent  of  the 
costs  of  serving  Medicaid  patients,  and 
the  Federal  government  will  pay  its 
share  of  those  costs  in  accordance  with 
each  State's  Federal  medical  assistance 
percentage.  In  recognition  of  the  imique 
and  important  role  public  safefy-net 
hospitads  play  in  caring  for  low  income, 
vulnerable  populations,  we  have 
provided  States  with  flexibility  to  set 
higher  Medicaid  payment  rates  for  these 
providers.  However,  we  do  not  intend 
for  these  higher  Medicaid  payments  to 
ultimately  replace  State  dollars  for 
Medicaid  or  other  enhanced  services. 

Comment:  One  commenter  reasoned 
that  IGT  funds  should  go  to  children's 
hospitals  even  if  they  are  not  publicly 
owned  or  operated. 

Response:  Under  current  rules.  States 
have  die  discretion  to  determine  how 
they  will  use  public  funds  that  have 
been  transferred  to  them  from  or 
certified  by  units  of  government  within 
the  State.  In  addition,  there  are  no  rules 
that  prevent  States  from  paying 
children's  hospitals  in  accordance  with 
the  new  UPL  regulations  for  private 
hospitals.  With  this  group  of  providers. 
States  still  have  the  flexibility  to  pay 
some  hospitals  more  than  others  to 
account  for  differences  in  cost  or 
caseload. 

Comment:  One  commenter  is 
concerned  that  reduced  funding  to 
county  non-acute  hospitals  will  cause 
patients  to  be  transferred  to  acute  care 
hospitals,  resulting  in  higher  hospital 
stays  and  higher  costs. 

Response:  We  believe  all  county 
hospitals  will  be  able  to  benefit  from 
higher  Medicaid  service  rates  permitted 
under  the  UPL  for  county  hospitals. 

Conmient:  One  commenter 
recommended  that  county  facilities 
have  a  "hold  harmless  provision"  to 
prevent  care  decreases.  Another 
commenter  recommended  children's 
hospitals  have  a  hold  harmless 
provision. 

Response:  We  do  not  have  the 
authority  to  require  States  to  hold  any 
facility  harmless  in  the  implementation 
of  the  new  Medicaid  UPLs.  If  a  State  is 
making  excessive  payments  to  certain 
facilities,  we  anticipate  the  State  will 
have  to  adjust  payments  to  those 
facilities  to  comply  with  the  new  UPLs. 

Quality  of  Care  and  Access 

Conunent:  Numerous  commenters 
expressed  concern  regarding  the  impact 


that  this  rule  will  have  on  the  quality  of 
patient  care  in  a  variety  of  programs  and 
settings  due  to  the  potentiaJ  loss  of 
funding  available  as  a  result  of  the 
implementation  of  this  rule.  Many  of 
these  commenters  noted  that  quality 
health  care  depends  on  adequate 
funding.  Commenters  expressed 
concern  about  the  impact  of  reduced 
quality  of  care  on  the  following:  nursing 
facilities,  hospitals,  federally  qualified 
health  centers  (FQHCs)  county  non- 
profit norsing  facilities,  public  nursing 
facilities,  county  fecilities,  safety-net 
providers,  children's  hospitals,  local 
health  departments,  physicians,  the 
State  Children's  Health  Insurance 
Program  (SCHIP),  eligibility  expansions, 
Medicaid  and  SCHIP  outreach,  the 
uninsured  population,  and  rural  areas. 
States  appear  to  be  using  excess  Federal 
funds  obtained  through  current 
flexibility  in  the  Medicaid  upper 
payment  limits  to  support  a  variety  of 
health  care  services. 

Response:  We  strongly  support  the 
provision  of  quality  health  care  to  every 
Medicaid  eligible  individual.  We  also 
recognize  that  quality  health  care 
depends  on  adequate  funding.  We  do 
not  believe  this  final  rule  will  interfere 
with  the  provision  of  quality  health  care 
services  to  Medicaid  eligible  individuals 
as  it  permits  States  to  set  payment  rates 
that  will  sufficientiy  reimburse 
providers  for  Medicaid  services. 

Comment:  Several  commenters 
recommended  that  we  adopt  special 
provisions  to  protect  certain  providers 
and  populations  including  children's 
hospit^s,  nursing  facilities,  Medicaid 
eligible  individuals,  children  and 
families,  pregnant  women,  seniors,  and 
people  with  disabilities.  Adopting  a 
special  provision  would  be  consistent 
with  section  1902(a)(30)  of  the  Act, 
which  requires  Medicaid  payments  to 
be  consistent  with  quality  of  care  and 
sufficient  to  provide  adequate  access  to 
care. 

Response:  In  this  rule,  we  are 
modifying  the  application  of  the 
Medicaid  upper  payment  limits. 
Although  we  recognize  that  the  groups 
mentioned  by  the  commenters  have 
special  health  care  needs,  we  feel  that 
under  the  new  UPLs,  States  will  clearly 
be  able  to  set  rates  that  fairly 
compensate  all  Medicaid  service 
providers  for  services  furnished  to 
Medicaid  eligible  individuals.  The 
purpose  of  our  rule  is  to  protect  the 
fiscal  integrity  of  the  Medicaid  program. 
We  intend  to  achieve  this  purpose  by 
curtailing  excessive  rates  that  some 
States  have  established  to  pay  certain 
providers. 

Comment:  Commenters  pointed  out 
that  cutting  the  IGT  funds  will  reduce 
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I  to  care  for  the  elderly  and 
disabled,  particularly  individuals  with 
heavy  care  needs,  and  the  uninsured. 

Response:  First  we  note  that  this  rule 
does  not  place  restrictions  on  IGTs 
which  have  their  own  statutory 
authority.  This  regulation  deals  with 
pooling  and  aggregating  Medicaid 
payments  under  t^  current  UPL 
categories.  Section  1902(a)(30)  of  the 
Act  requires  States  to  set  payments  that 
are  consistent  with  efficiency,  economy, 
and  quality  of  care.  Under  this  - 
authority.  States  can  establish  pajrment 
methodologies  that  take  into  account 
differences  in  costs  that  providers  may 
incur  based  on  the  acuity  level  of  their 
Medicaid  patient  popidation.  The  UPLs 
vm  have  established  do  not  interfere 
widi  rassonable  rates  that  reflect  the 
volume  and  costs  of  Medicaid  services 
furnished  by  a  provider.  We  also  note 
that  under  section  1902(a)(30)  of  the 
Act,  payments  must  be  sufficient  to 
enlist  enough  providers  so  that  services 
are  available  to  the  Medicaid  popidation 
to  the  same  extent  services  are  available 
to  the  general  population. 

Conunent:  Several  commenters 
indicated  that  they  believed  the  rule 
will  result  in  less  FFP  for  States  and, 
although  many  States  have  flush 
budgets,  they  may  restrict  funds  for 
nursing  sovices  and  other  Medicaid 
benefits,  reduce  the  number  of  Medicaid 
eligible  individuals,  and  cause 
redirection  of  State  funds.  Another 
commentn  indicated  that  the  IGT  rule's 
affect  on  nursing  homes  will  cause  a 
lack  of  nursing  home  placement  for 
patients. 

Response:  As  we  stated  in  the 
regulatmy  impact  statement  of  the 
proposed  regulation,  the  rule  will  not 
reduce  the  overall  aggregate  amount  that 
a  State  can  pay  for  Medicaid  services. 
Each  State  makes  its  own  budgetary  and 
rate  setting  decisions.  Under  section 
1902(a)(30)(A)  of  the  Act.  States  are 
required  to  provide  payment  that  is 
sufficient  to  enlist  enough  providers  so 
that  care  and  services  are  available 
under  the  plan  at  least  to  the  extent  that 
the  care  and  services  are  available  to  the 
general  population  in  the  geographic 
area.  While  States  have  considerable 
flexibility  in  rate  setting,  should  they 
impose  rate  reductions  as  a  result  of  this 
final  rule,  they  still  must  assure  that 
Medicaid  services  are  available  at  least 
to  the  degree  these  services  are  available 
to  other  populations  in  the  same 
ge^raphic  area. 

Comment:  Commenters  are  concerned 
that  the  new  Medicaid  UPLs  will  create 
financial  insecurity  for  numerous 
providers  and  will  put  the  following 
providers  at  risk  of  closing  their  doors 
or  declaring  bankruptcy:  sole- 


community  hospitals,  coimty  fecilities 
caring  for  patients  who  receive 
specialized  services,  private  safety-net 
hospitals,  inner-city  and  rural  safety-net 
hospitals  providing  services  to  low- 
income  and  uninsxued  people,  niusing 
homes,  large  county  niu-sing  facilities, 
and  skilled  for-profit  and  non-profit 
nursing  homes.  In  addition,  a  few 
commenters  expressed  concern  that  the 
proposed  rule  will  put  certain  State's 
Medicaid  programs  in  jeopardy. 

Response:  We  recognize  the 
precarious  situation  of  providers  who 
face  low  pa)rment  rates  and  are 
responsible  for  providing  care  and 
services  to  Medicaid  eligible  and 
uninsured  individuals.  We  want  to 
emphasize  that  this  regulation  permits 
States  to  set  reasonable  rates  for 
Medicaid  services. 

Ck)mment:  Several  commenters 
expressed  the  concern  that  the 
regulation  will  jeopardize  the  ability  of 
States  to  develop,  maintain,  and  expand 
home  and  community-based  services, 
including  home  and  commimity-based 
waiver  programs,  for  the  elderly, 
pOTSons  with  disabilities,  or  persons 
with  developmental  disabilities. 
Similarly,  several  other  commenters 
indicated  that  funds  derived  from  the 
UPL  loophole  are  used  for  other 
laudable  causes,  such  as  reduction  in 
the  use  of  restraint  and  seclusion,  taking 
nursing  home  beds  out  of  service, 
providing  and  enhancing  safety-net 
services  to  low  income  populations,  and 
behavioral  management  training.  The 
commenters  stated  that  these  causes 
would  also  be  jeopardized. 

Response:  We  recognize  the  concerns 
of  these  commenters,  but  note  that  this 
regulation  does  not  directly  affect 
Federal  financial  participation  for  these 
services.  States  can  continue  to  develop 
home  and  commimity-based  waiver 
programs  and  provide  home  and 
conununity-based  services  under  their 
Medicaid  programs  and  the  federal 
government  will  match  State 
expenditures  for  these  services.  While 
some  States  may  have  used  the  UPL 
loophole  to  support  home  and 
community-based  services  or  other 
laudable  causes,  as  described  by  the 
commenters.  these  arrangements  are 
inappropriate  as  they  effectively  result 
in  Federal  funds  being  used  in  place  of 
required  State  funding. 

We  also  believe  States  have  many 
important  incentives  to  continue  to 
develop,  maintain,  and  expand  home 
and  community-based  services.  First, 
home  and  community-based  services, 
including  home  and  community-based 
service  waivers  serve  as  a  cost-effective 
alternative  to  institutional  care.  Second, 
the  provision  of  home  and  commtmity- 


based  services  under  the  Medicaid 
program  is  an  important  tool  for 
enabling  States  to  fulfill  their 
responsibilities  in  serving  persons  with 
disabilities  "in  the  most  integrated 
setting  appropriate"  as  required  by  the 
Americans  with  Disabilities  Act.  Lastiy, 
the  provision  of  home  and  community- 
based  services  is  crucial  if  States  are  to 
be  responsive  to  the  needs  and 
preference  of  the  elderly  and  persons 
with  disabilities  who  seek  alternatives 
to  institutional  care. 

Comment:  One  commenter  noted  that 
the  proposed  rule  could  result  in  a 
reduction  of  services  to  Medicaid  " 
recipients  with  disabilities  unless  we 
add  a  State  fiscal  maintenance  of  effort 
(MOE)  provision  to  protect  recipients 
who  receive  home  and  community- 
based  services.  This  commenter 
recommended  that  we  require  that  each 
State  s{>end  no  less  in  each  futiue  year 
(adjusted  for  health  care  inflation)  on 
home  and  community-based  services 
provided  either  imder  a  home  and 
community-based  services  waiver  or 
under  the  Medicaid  State  plan. 

Response:  We  do  not  have  sufficient 
authority  to  impose  an  MOE 
requirement  because  HCBW  services  are 
an  optional  program  under  the  Medicaid 
Statute.  We  believe  States  will  maintain 
these  programs  because  of  the 
incentives  previously  mentioned. 

Miscellaneous 

We  also  received  a  number  of 
comments  not  direcUy  related  to  the 
provisions  of  the  proposed  rule,  which 
we  simunarize  here. 

Comment:  One  commenter 
recommended  that  we  maintain  our 
traditional  flexibility  in  interpreting  the 
UPL  regulation  and  allow  State 
flexibility. 

Response:  We  agree  that  States  should 
maintain  the  ability  to  establish 
payment  rates  for  tiieir  providers. 
However,  with  respect  to  the  State's 
payment  rates,  section  1902{a)(30)  of  the 
Act  requires  that  these  rates  be 
consistent  with  efficiency,  economy  and 
quality  of  care.  HCFA  has  found  that  the 
increase  in  titie  XIX  Federal  funding  for 
enhanced  payments  to  nursing  homes 
and  hospitals  is  not  consistent  with  the 
statutory  definition  of  efficiency  and 
economy.  Therefore,  we  are  taking  this 
action  to  ensure  that  State  Medicaid 
payments  meet  the  statutory  definition 
of  efficiency  and  economy  by  issuing 
this  UPL  regulation  to  address  the 
enhanced  pn^ram  payments. 

Comment:  Several  commenters 
indicated  that  we  do  not  have  the  legal 
authority  to  set  UPLs. 

Response:  The  legal  basis  for  setting 
the  UPL  is  section  1902(a)(30)  of  the  Act 
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which  provides  that  the  State's  payment 
rates  be  consistent  with  efficiency, 
economy  and  quality  of  care.  This 
provision  provides  us  the  legal 
authority,  on  behalf  of  the  Secretary,  to 
set  the  UPLs  on  Medicaid  pa)rments  as 
set  forth  in  the  Federal  regulations  at  42 
CFR  part  447. 

Comment:  The  State  of  Georgia  does 
not  have  an  UPL  SPA  pending  and 
wants  to  be  removed  from  the  list. 

Response:  We  disagree.  The  State  has 
a  pending  amendment  to  its  State  plan 
which  will  make  payments  previously 
made  to  DSHs,  to  hospitals  within  the 
State's  UPL.  To  date,  the  State  has  not 
demonstrated  that  these  enhanced 
-payments  are  tied  to  the  cost  of 
Medicaid  services. 

Comment:  One  commenter  suggested 
that  we  consider  approaches  to  closing 
the  loophole  that  will  not  damage 
safety-net  providers. 

Response:  We  do  not  believe  that 
"closing  the  loophole"  or  capping  the 
enhanced  payments  States  are  making  to 
providers  will  damage  safety-net 
providers.  We  have  accotmted  for 
potential  affects  of  this  regulation  on 
public  hospitals  by  setting  the  UPL  cap 
at  150  percent  of  what  Medicare 
principles  would  have  paid.  We  have 
also  granted  transition  periods  to  States 
to  allow  them  to  continue  the  enhanced 
programs  for  a  prescribed  amoiuit  of 
time. 

Comment:  One  commenter  indicated 
that  as  a  major  rule,  this  final  rule  can 
not  take  effect  until  60  days  after 
publication. 

Response:  This  rule  will  be  effective 
60  days  from  the  date  of  publication. 

Comment:  One  commenter  suggested 
that  we  consider  allowing  all  States  to 
apply  UPL  funds  to  health  services  that 
would  result  in  net  savings  to  Medicaid 
(for  example,  training  community-care 
aides).  Another  commenter  indicated 
the  UPL  funds  should  only  be  permitted 
to  reduce  institutional  bias  and  should 
be  based  on  removing  people  from 
nursing  homes.  One  commenter 
recommended  that  Medicaid  funds 
should  go  to  niusing  homes  so  there 
will  be  adequate  operating  capital. 

Response:  The  Medicaid  statute 
currently  contains  several  authorities 
States  can  use  to  legitimately  redirect 
Medicaid  funding  in  the  manner 
suggested  by  the  commenters.  Under 
section  1115  of  the  Act,  States  can 
operate  programs  that  expand  eligibility 
and/or  include  services  not  otherwise 
covered  by  Medicaid,  if  these  programs 
do  not  result  in  increased  Federal 
spending.  Under  section  1915(c)  of  the 
Act,  States  can  establish  home  and 
community-based  programs  as  an 
alternative  to  institutional  care.  The 


main  distinction  between  these 
programs  and  similar  programs  that  may 
be  funded  under  the  former  UPLs,  is 
that  States  would  be  required  to  fund 
their  share  of  the  costs  as  required  by 
the  Medicaid  statute.  To  operate  similar 
programs  imder  the  UPLs,  States  would 
have  to  represent  expenditiires  for  the 
medically  necessary  provision  on 
institutional  care  for  the  purpose  of 
claiming  Federal  matching  funds,  and 
then  have  those  institutions  transfer 
Federal  funds  to  support  non- 
institutional  services.  The 
representation  is  misleading  since  by 
definition  the  funds  would  not  be  used 
by  the  institution  to  provide  medically 
necessary  care  and  services  to  its 
inpatients,  but  rather  to  support  some 
type  of  alternative  program.  We  believe 
these  types  of  funding  arrangements 
completely  undermine  the  integrity  of 
the  Medicaid  program.  It  is  our  intent 
that  under  the  new  UPLs,  Medicaid 
payments  claimed  as  a  muring  home 
expenditiu^,  or  as  an  expenditiue  for 
some  other  type  of  institutional  service, 
will  in  fact  be  paid  to  and  retained  by 
those  facilities  to  offset  the  costs  they 
incurred  in  furnishing  Medicaid 
services  to  eligible  individuals. 

Comment:  One  commenter  indicated 
that  safeguarding  the  financial  integrity 
of  Medicaid  is  of  paramount  concern. 
Another  commenter  indicated  that 
[Medicaid]  program  integrity  is 
important. 

Response:  We  agree  with  this 
comment  and  will  continue  to  work 
with  States  and  provider  groups  to 
ensure  the  integrity  of  the  Medicaid 
program,  while  preserving  the  State's 
cmrent  flexibility  to  set  payment  rates 
in  accordance  with  section 
1902(a)(13)(A)  of  the  Act. 

Comment:  One  conunenter  suggested 
that  we  create  a  separate  alternative 
which  specifically  focuses  on  the  State's 
use  of  an  IGT  policy  rather  than  an 
upper  payment  limit. 

Response:  Our  primary  concern  is 
reducing  excessive  payments  and  we 
believe  the  establishment  of  upper 
pajrment  limits  is  the  most  direct 
approach  to  achieve  this  objective.  As 
indicated  in  the  proposed  rule,  we  gave 
consideration  to  developing  an  IGT 
policy.  However,  had  we  proposed  an 
IGT  policy,  oin  intent  would  have  been 
to  have  it  supplement  oin  proposed  UPL 
modifications.  Because  we  realize  that 
States,  counties,  and  cities  have 
developed  their  own  unique 
arrangements  for  sharing  in  Medicaid 
costs,  we  decided  not  to  pursue  this 
policy  at  the  time  we  proposed  the  new 
UPLs.  We  remain  concerned  with  the 
manner  in  which  IGTs  are  used  in 
particular  instances  and  agree  that  a 


policy  specific  to  them  may  be 
necessary  to  ensure  that  Federal  funds 
are  used  to  match  bona  fide 
expenditures. 

Comment:  Several  commenters 
recommended  that  we  require  State 
maintenance  of  efforts  and  reject  State 
plan  amendments  that  would  lower 
payments  to  nursing  homes.  Another 
commenter  indicated  that  we  cannot 
approve  State  plan  amendments  that 
woidd  lower  or  provide  inadequate 
updating. 

Response:  The  Balanced  Budget  Act 
of  1997  repealed  certain  sections  of 
1902(a)(13)  of  the  Social  Security  Act 
(Boren  amendments)  which  had 
previously  allowed  us  to  disapprove 
State  plans  that  implemented  payment 
rates  tiiat  were  not  "reasonable  and 
adequate  to  cover  the  costs  of  an 
efficient  and  economically  operated 
provider."  Therefore,  the  statutory  basis 
for  us  to  disapprove  a  plan  based  upon 
inadequate  or  imreasonable  rates  has 
been  repealed.  The  Boren  amendment 
requirements  have  been  replaced  with  a 
requirement  that  States  establish 
payment  rates  using  a  public  process 
that  allows  for  meaningful  opportunities 
for  public  input.  It  is  diuring  this  public 
process  that  providers  should 
commimicate  their  concerns  regarding 
the  adequacy  of  the  payment  rates  to 
maintain  Medicaid  services  at  the 
optimum  level  required  to  care  for  the 
provider's  Medicaid  patient  population. 

While  the  objective  of  the  new  upper 
limits  is  to  reduce  excessive  payments, 
we  are  concerned  by  the  volume  of 
comments  we  received  relating  to  the 
impact  these  limits  will  have  on 
Medicaid  quality  and  to  services  access. 
Under  Section  1902(a)(30)  of  the  Act, 
States  are  required  to  make  payments 
that  are  consistent  with  efficiency, 
economy,  and  quality  of  care  and  that  is 
sufficient  to  enlist  enough  providers  so 
that  health  care  services  covered  by 
Medicaid  are  available  to  the  extent 
such  services  are  available  to  the  general 
population  in  the  geographic  area. 
Section  1902(a)(30)  is  a  Medicaid  State 
plan  requirement,  and  therefore,  we  can 
require  States  to  report  how  proposed 
changes  in  payment  rates  are 
anticipated  to  impact  the  quality  of  care 
and  access  to  Medicaid  services. 

Comment:  One  conunenter  noted  that 
excessive  Medicaid  funding  is  necessary 
because  Medicare  reimbursement  has 
been  tightened. 

Response:  We  disagree  with  this 
comment.  Medicaid  and  Medicare  are 
separate  and  distinct  entitlement 
programs  that  are  geared  towards  two 
different  populations  and  administered 
under  the  statutory  authority  of  two 
different  tides  in  the  Social  Security 
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Act.  A  reduction  in  funds  to  providers 
imder  the  Medicare  program  does  not 
grant  States  the  authority  to  make 
payments  that  do  not  meet  the  statutory 
requirements  of  Medicaid. 

Comment:  One  commenter  indicated 
that  the  money  is  currently  being  used 
to  provide  services  to  Medicaid  eligible 
individuals  . 

Response:  We  realize  that  in  some 
cases.  States  may  be  using  enhanced 
payments  to  expand  Medicaid  eligibility 
or  provide  additional  services.  Since 
Federal-matching  payments  would 
necessarily  be  available  for  these 
program  expansions,  in  this  context,  the 
States  would  be  using  the  enhanced 
payments  rather  than  the  required  State 
matching  payments.  In  this  case,  we 
believe  this  practice  violates  the 
integrity  of  the  Medicaid  program  and 
we  intend  to  curtail  it  widi  the 
application  of  the  new  UPLs. 

Comment:  One  commenter  indicated 
that  States  should  not  be  penalized  for 
actions  under  plans  approved  by  us  in 
the  past. 

Response:  States  are  not  being 
penalized  for  methodologies  permitted 
by  us  in  the  past.  We  recognize  that  the 
IJPLs  may  disrupt  State  budgets.  States 
with  these  plans  have  been  given  a 
transition  period,  however,  and  we  have 
an  obligation  under  1902(a)(30)  to 
ensure  State  payments  are  consistent 
with  efficiency,  economy  and  quality  of 
care. 

Comment:  One  commenter  indicated 
that  GAO  and  OIG  have  rushed  to 
judgement. 

Response:  We  believe  that  the  OIG 
and  GAO  studies  on  State  enhanced 
payment  programs  were  extremely 
thorough,  and  the  conclusion  drawn 
from  these  studies  well  thought  through. 
The  OIG  continues  to  study  State 
programs  and  any  specifics  and  further 
conclusions  drawn  from  the  study  of 
these  programs  will  be  shared  with  us. 

Comment:  One  commenter  indicated 
that  we  are  too  focused  on  the  process 
States  use  to  meet  their  Medicaid  needs. 

Response:  It  is  our  responsibility,  as 
the  Federal  agency  that  administers  the 
Medicare  and  Medicaid  program,  to 
ensure  that  the  fiscal  integrity  of  the 
Medicaid  program  is  maintained.  If  we 
find  that  States  are  making  Medicaid 
pa)rments  which  are  not  consistent  with 
efficiency,  economy,  and  quality  of  care, 
we,  on  behalf  of  the  Secretary,  must  act 
upon  the  problem  through  r^;ulation. 

Comment:  One  conunenter  suggested 
that  we  modify  rules  to  give  States  extra 
money  for  indigent  care. 

Response:  We  do  not  have  the 
regiUatory  authority,  under  title  XDC,  to 
require  States  to  designate  specific 
funds  to  indigent  care. 


Comment:  Two  commenters 
reconunended  three  categories  of 
Federal  funding  for  each  group  of 
hospitals:  private.  State,  non-State 
government  owned. 

Response:  We  have  revised  the  UPL  at 
paragraph  (a)  of  §§447.272  and  447.321 
to  account  for  these  three  separate 
groups.  We  have  established  a  separate 
UPL  for  each  of  the  following  categories: 
privately-operated  facilities,  non-State 
government-operated  facilities,  and 
State  government-operated  facilities. 

Comment:  One  commenter  indicated 
that  we  should  not  allow  States  to  use 
the  Medicaid  funds  to  build  bridges,  but 
did  believe  we  should  not  place  limits 
on  New  Hampshire's  Medicaid  funding. 

Response:  The  new  upper  limits  are 
intended  to  ensure  Medicaid  payments 
are  consistent  with  efficiency  and 
economy.  Under  the  former  UPLs,  States 
could  make  excessive  payments  to 
certain  public  providers.  Once  paid  to  a 
provider,  the  provider  had  the  flexibility 
to  use  the  funds  as  it  felt  appropriate.  As 
illustrated  by  the  initial  finding  of  the 
Inspector  General,  the  funds  may  be 
used  in  a  variety  of  ways.  In  cases  in 
which  the  funds  are  donated  back  to  the 
State,  it  ultimately  becomes  impossible 
to  track  the  Medicaid  pa)anents  due  to 
the  fungibility  of  money.  By  reducing 
excessive  pajrments,  we  believe  that  the 
new  UPLs  preclude  States  from  using 
Medicaid  funds  for  non-Medicaid 
purposes.  While  New  Hampshire  does 
have  a  rate  enhancement  program,  we 
do  not  know  at  this  time  how  the  new 
UPLs  will  ultimately  impact  them. 

Comment:  One  commenter  inquired 
about  the  term  of  "fair  compensation". 
The  commenter  asked  if  we  had  a 
definition  of  fair  compensation.  The 
commenter  asked  if  fair  compensation 
was  equivalent  to  "may  not  exceed  a 
reasonable  estimate  of  what  would  have 
been  paid  for  those  services  under 
Medicare  payment  principles."  The 
commenter  felt  that  it  was  inconceivable 
to  believe  any  State  pays  compensation 
rates  to  its  providers  that  exceed  any 
reasonable  definition  of  fair 
compensation,  which  seemed  to  be  our 
position. 

Response:  The  term  "fair 
compensation"  is  not  defined  in  any 
Federal  Medicaid  regulations.  In  the 
context  used  in  the  proposed  rule,  we 
were  pointing  out  that  under  the  new 
UPLs  we  are  establishing.  States  will  be 
able  to  set  service  rates  that  fairly 
compensate  individual  providers  for 
covered  Medicaid  services  furnished  to 
Medicaid  eligible  individuals.  In  other 
words,  the  UPL  would  permit  a  State  to 
set  facility  specific  rates  that  are  based 
on  the  reasonable  cost  each  provider 
incurs  in  furnishing  Medicaid  services 


to  Medicaid  eligible  individuals.  While 
we  can  imderstand  the  conunenter's 
dismay  about  States  setting  excessive 
rates,  oxu  analysis  of  nursing  facility 
payment  programs  in  several  States 
shows  that  payments  to  public 
providers  are  often  multiples  above  the 
price  the  State  would  have  paid  a 
private  facility  for  the  same  service. 
When  computed  on  a  per-day  basis,  we 
have  foimd  payments  in  some  States  to 
be  in  the  $1,000-$1500  range. 

Comment  Period 

Extend  Comment  Period 

The  proposed  rule  allowed  a  30-day 
comment  period. 

Comment:  A  number  of  commenters 
urged  HCFA  to  extend  the  comment 
period.  Twelve  commenters 
recommended  that  the  comment  period 
be  extended  to  provide  States  more  time 
because  of  the  magnitude  of  the  policy 
change.  Fourteen  qommenters  felt  that 
the  public  was  not  given  sufficient  time 
to  understand  the  implications  of  this 
ruling.  A  few  commenters  felt  that  the 
comment  period  should  be  extended  to 
allow  time  to  conduct  impact  analysis 
and  to  evaluate  the  effect  of  the  rule  on 
long  term  care.  Two  commenters  stated 
that  the  comment  period  should  be 
extended  to  allow  more  time  to  respond 
to  the  possible  negative  impact  on 
resident  care  and  Medicaid 
accessibility. 

Response:  While  we  appreciate  all  the 
comments  requesting  extension  of  the 
comment  period,  it  is  our  belief  that  the 
comment  period  provided  was 
reasonable  and  sufficient.  We  believe 
the  thirty-day  period  was  sufficient 
particularly  in  view  of  the  intense 
national  publicity  given  this  issue  over 
the  last  several  months  and  extensive 
consultation  with  various  stakeholders 
befqre  the  proposed  rule  was  even 
published.  In  recognition  that  States 
may  have  budgetary  disruptions 
resulting  frtim  the  rule,  we  began 
advising  States  earlier  this  year  that  new 
SPAs  may  not  be  in  effect  for  long  and 
that  long  standing  plans  would  need  to 
come  into  compliance  with  a  final  rule 
change.  On  July  26,  2000,  we  issued  a 
State  Medicaid  Director's  letter  formally 
informing  States  of  our  intention  to 
publish  a  proposed  rule  to  modify  the 
current  UPL.  In  addition,  HCFA,  the 
Office  of  the  Inspector  General  and  the 
General  Accounting  Office  testified  in 
September  on  the  scope  of  the  financing 
practices,  their  impact  on  State  and 
Federal  spending,  and  on  the  ways  that 
States  used  the  increased  Federal  funds. 
At  this  hearing,  we  informed  the 
Committee  and  other  stakeholders  about 
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our  intent  to  publish  a  proposed  rule 
and  change  the  current  UPL  regulations. 

We  also  believe  that  the  proposed 
transition  period  allows  sufficient  time 
for  State  legislatures  and  Medicaid 
programs  to  prepare  for  any  budgetary 
consequences.  As  stated  in  our 
responses  to  comments  on  the  transition 
period,  our  paramount  interest  in 
issuing  these  regulations  is  to  preserve 
the  integrity  of  the  Medicaid  program. 
Under  section  1903(a)  of  the  Social 
Security  Act,  States  are  required  to 
share  (in  accordance  with  a  statutory 
formula)  in  the  burden  of  financing  the 
costs  of  Medicaid  covered  health  care 
services  furnished  to  eligible 
individuals.  We  recognize  that  States 
may  have  diverted  Federal  matching 
funds  for  other  purposes  (whether 
health  related  or  not).  We  provided  a 
transition  period  which  would  allow  all 
States  that  qualify  for  a  transition  period 
to  have  at  least  one  legislative  session  to 
fully  analyze  and  evaluate  the  effect  of 
the  rule  and  before  SPAs  would  have  to 
comply  with  the  new  upper  limits. 

Comment:  One  commenter  believes 
that  the  comment  period  should  be 
extended  for  at  least  60  days  because  of 
concerns  regarding  the  impact  of  the 
regulation  on  hospitals  that  serve  a 
disproportionate  share  of  low  income 
and  indigent  patients. 

Response:  We  do  not  believe  that  a 
longer  comment  period  would  address 
these  concerns.  First,  before  the 
publication  of  the  proposed  rule,  the 
Administration  conducted  extensive 
consultations  with  many  hospitals  and 
associations  serving  a  disproportionate 
share  of  low  income  and  indigent 
patients.  The  proposed  rule  has  * 

accounted  for  potential  effects  on  such 
hospitals  by  setting  the  UPL  cap  at  150 
percent  of  what  Medicare  payment 
principles  would  have  paid.  In  addition, 
the  proposed  rule  granted  transition 
periods  to  States  to  allow  time  to  adjust 
State  budgets  to  protect  certain 
programs  and  providers.  This  transition 
was  intended  to  balance  the  need  to 
protect  the  fiscal  integrity  of  the 
Medicaid  program  while  accounting  for 
State  budget  issues  and  provider 
impacts. 

Delaying  Action  or  Implementation 

Comment:  A  number  of  commenters 
recommended  that  we  not  impose  this 
regulation  until  a  long  term  care  policy 
can  be  developed  with  two  dedicated 
sources  of  funding  for  niusing  facilities. 
One  commenter  indicated  that  the 
regulation  should  not  take  effect  until 
there  is  legislative  change  to  FMAP 
formida. 

Response:  Delay  in  implementing  this 
regulation  would  be  contrary  to 


Medicaid  statute  and  further  contribute 
to  the  rapid  growth  in  Federal  Medicaid 
spending.  Section  1902(a)(30)  of  the  Act 
requires  a  State  plan  to  meet  certain 
requirements  in  setting  payment 
amoimts  to  obtain  Medicaid  care  and 
services.  One  of  these  requirements  is 
that  payment  for  care  and  services 
under  an  approved  State  Medicaid  plan 
be  consistent  with  efficiency,  economy, 
and  quality  of  care.  The  Administration 
has  found  that  the  increase  in  title  XIX 
Federal  funding  for  enhanced  payments 
to  nursing  homes  and  hospitals  is  not 
consistent  with  the  statutory  definition 
of  efficiency  and  economy.  Therefore, 
the  Administration  has  charged  us  with 
the  task  of  ensuring  that  State  Medicaid 
payments  meet  the  statutory  definition 
of  efficiency  and  economy  by  issuing 
this  UPL  regulation  to  address  the 
enhanced  program  payments. 

Comment:  Several  commenters 
requested  that  HCFA  not  enact  the 
proposed  rule. 

Several  commenters  recommended 
that  the  implementation  date  be  delayed 
to  permit  States  to  develop  legislative 
and  fiscal  solutions,  while  one 
commenter  suggested  delaying 
implementation  of  the  rule  for  1  year  to 
allow  time  to  work  cooperatively  with 
the  States  to  reach  mutually  agreeable 
solutions  to  HCFA's  concerns.  One 
commenter  recommended  that  HCFA 
should  assess  the  procedural  and 
substantive  ramifications  on  State 
budgets  and  Medicaid  programs  before 
proceeding  with  this  nile. 

Response:  As  stated  in  oui  responses 
to  comments  on  the  transition  period, 
our  paramoimt  interest  in  issuing  these 
regulations  is  to  preserve  the  integrity  of 
the  Medicaid  program.  Under  section 
1903(a)  of  the  Social  Security  Act,  States 
are  required  to  share  (in  accordance 
with  a  statutory  formula)  in  the  burden 
of  financing  the  costs  of  Medicaid 
covered  health  care  services  furnished 
to  eligible  individuals.  We  recognize 
that  States  may  have  diverted  Federal 
matching  funds  for  other  purposes 
(whether  health  related  or  not).  We 
provided  a  transition  period  which 
would  allow  all  States  who  qualify  for 
a  transition  period  to  have  at  least  one 
legislative  session  to  fully  analyze, 
evaluate  and  assess  the  procedural  and 
substantive  ramifications  the  rule  and 
before  SPAs  would  have  to  comply  with 
the  new  upper  limits. 

We  believe  it  is  appropriate  to  phase- 
in  the  new  UPLs  over  the  timeframes 
proposed  in  the  proposed  rule.  As 
addressed  in  the  preamble,  States, 
providers,  and  beneficiaries  expressed 
concern  over  how  the  application  of  the 
upper  limits  would  impact  Medicaid 
access  and  quality  of  care.  We  believe 


that  the  time  permitted  in  the  proposed 
rule  is  reasonable  and  balances  the  need 
to  protect  the  fiscal  integrity  of  the 
Medicaid  program  and  State  budget 
issues. 

We  would  not  want  to  delay  the 
implementation  of  the  rule  for  one  year 
because  that  would  allow  additional 
States  to  submit  SPAs  to  take  advantage 
of  the  current  UPL  loophole.  This  could 
dramatically  increase  Medicaid 
expenditures  in  the  near  term. 

Comments  on  Impact  Analysis 

We  received  comments  on  the  impact 
analysis  of  the  proposed  rule.  We 
invited  comment  on  alternatives  we 
considered  and  on  other  possible 
approaches  for  achieving  our  objective 
to  ensiu«  Medicaid  service  payments 
are  consistent  with  efficiency  and 
economy.  We  specifically  solicited 
comment  on  alternative  means  of  setting 
the  maximum  amount  that  may  be  paid 
to  public  hospitals  that  have 
traditionally  provided  "safety-net"  care 
and  services  to  imderserved 
commimities  and  individuals  who  are 
uninsiu«d.  In  addition,  we  requested 
information  regarding  the  mechanisms 
used  to  finance  these  hospitals  under 
the  existing  regulations,  as  well  as 
suggestions  for  a  means  of  ciu-bing 
excessive  payments  while  allowing 
States  the  flexibility  to  recognize  higher 
costs  faced  by  these  hospitals. 

Comment:  We  received  several 
comments  that  were  critical  of  the 
impact  analysis  published  in  the 
proposed  rule.  These  commenters 
asserted  that  the  lack  of  data  or 
uncertainty  over  how  States  may 
respond  to  the  new  UPLs  does  not 
excuse  HCFA  from  its  obligations  under 
the  RFA.  Several  commenters  wanted  us 
to  provide  a  better  analysis  of  the 
impact  on  small  entities,  specifically 
including  children's  hospitals,  as  well 
as  the  impact  on  State  Medicaid 
programs  before  publication  of  the  final 
rule. 

Response:  Due  to  data  limitations  and 
uncertainty  with  respect  to  how  States 
may  re-adjust  payments  to  maintain  the 
same  level  of  Federal  Medicaid  dollars, 
we  specifically  solicited  comments  on 
how  the  new  UPLs  in  this  final  rule 
would  impact  Medicaid  participating 
health  care  providers.  Unfortvmately,  we 
did  not  receive  any  information  that 
would  help  us  more  accurately  quantify 
the  impact  at  the  individual  provider 
level.  Ill  the  proposed  rule  as  well  as  in 
this  final  rule,  we  have  tried  to  explain 
the  difficulties  and  complexities  of 
trying  to  project  the  potential  impact  of 
the  new  UPLs.  Since  State  Medicaid 
programs  do  not  routinely  report  the 
type  of  data  that  would  be  necessary  to 
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accurately  quantify  the  impact  on 
affected  providers,  in  our  analysis  we 
have  tried  to  explain  the  factors  that 
would  cause  the  regulation  to  have  an 
impact. 

Comment:  One  commenter  took 
strong  exception  with  our  assessment 
that  non-govemment  owned  or  operated 
small  entities  should  not  be  impacted 
because  the  UPLs.  as  proposed,  did  not 
apply  to  them.  The  commenter  stated 
that  many  community-service  providers 
depend  on  Medicaid  for  a  large  part  of 
their  revenues,  and  because  they  have 
less  political  influence  than  hospitals, 
nursing  homes,  or  physicians,  it  is  likely 
these  small  community  providers  would 
bear  a  disproportionate  share  of 
payment  reductions  resulting  from  the 
rules.  The  commenter  stated  that  the 
State  of  Michigan  claims  that  the  entire 
cost  of  its  home  and  commimity-based 
waiver  (HCBW)  program  is  funded  by 
UPL  revenues  and  according  to  one 
State  ofHcial,  the  entire  community- 
based  program  may  be  eliminated  if  the 
UPL  rule  is  adopted. 

Response:  The  commenter's  real 
concern  appears  to  be  with  State  budget 
priorities,  which  are  beyond  the  scope 
of  this  rule.  This  rule  will  not  alter 
federal  funding  of  HCBW  services,  and 
will  not  preclude  States  from  funding 
their  share  of  such  services.  We  have 
acknowledged  that,  in  some  States, 
public  institutional  providers  may 
return  these  payments  to  the  State  and 
the  State  may  use  the  returned 
payments  to  fund  HCBW  services.  Since 
States  do  not  report  to  us  on  their 
internal  funding  soiirces,  we  do  not 
have  data  that  would  allow  us  to 
quantify  the  effect  of  potential  State 
budget  reductions  on  some  providers 
because  of  internal  funding  shortfalls. 
The  commenter  did  not  furnish  any 
specific  data.  Moreover,  any  comments 
on  the  impact  internal  funding  shortfalls 
may  have  on  providers  is  necessarily 
speculative  since,  ultimately,  the 
allocation  of  State  resources  is  an  issue 
of  State  discretion  beyond  federal 
purview.  We  have  emphasized  that, 
imder  the  new  UPLs,  States  will  be  able 
to  set  service  rates  that  fairly 
comf>ensate  institutional  providers. 
Such  rates  must  be  set  using  a  public 
process  that  includes  input  bom 
providers.  Non-institutional  HCBW 
services  are  not  subject  to  this  UPL,  and 
rates  for  those  services  will  not  be 
affected.  Furthermore,  there  are 
substantial  reasons,  including  civil 
rights  requirements  and  net  cost  savings 
in  comparison  to  institutional  services, 
why  States  should  continue  to  fund 
HCBW  services.  Thus,  we  do  not  believe 
there  will  be  a  substantial  impact  on 
HCBW  services  from  this  rule. 


Comment:  One  Commenter  stated  that 
HCFA  should  ensure  that  the  final  rule 
does  not  exacerbate  the  financial 
stresses  that  rural  hospitals  continue  to 
face  in  light  of  the  myriad  provisions  of 
the  Balanced  Budget  Act  of  1997  that 
have  resulted  in  a  budget-crushing 
domino  effect. 

Response:  We  d9  not  believe  this  rule 
will  have  a  significant  impact  on  nu*al 
hospitals.  These  regulations  do  not 
interfere  with  States'  ability  to  set 
adequate  payment  rates  for  all  providers 
including  rural  hospitals.  In  addition, 
rural  hospital  owned  or  operated  by 
local  governments  may  benefit  from  the 
higher  UPLs  set  for  hospital  providers. 

Due  to  data  limitations,  mainly 
because  States  do  not  routinely  report 
pa)nment  information  that  would  allow 
us  to  quantify  the  impact  on  providers, 
we  have  tried,  in  the  absence  of  data,  to 
explain  what  would  and  would  not  be 
permitted  under  the  final  UPL  rules.  We 
have  emphasized  that  the  new  UPLs 
will  permit  States  to  set  service  rates 
that  fairly  compensate  providers.  The 
rules  are  intended  to  preclude  States 
from  setting  rates  that  far  exceed  the 
amount  of  costs  a  provider  would  be 
expected  to  inciu  relative  to  the  services 
provided  to  Medicaid  individuals. 

Comment:  Several  commenters 
indicate  that  the  rule  changes  will  put 
considerable  pressure  on  State  budgets. 
This  in  txun  will  make  it  exceptionally 
difficidt  to  administer  programs  for 
children,  the  working  poor,  and 
community  social  service  programs,  all 
of  which  provide  health  care,  food, 
shelter  and  child  care  to  those  , 
populations  most  in  need.  It  will 
weaken  the  part  of  the  health 
organization  and  safety-net  providers 
who  run  these  programs  because  they 
will  no  longer  have  the  ability  to 
negotiate  for  inflationary  updates  to 
State  health  care  budgets  and  may  even 
jeopardize  the  small  updates  they  have 
realized  for  FY  2001.  Without  these 
funds,  one  commenter  noted  a  deficit 
will  result  in  fractiuwl  financing 
systems  and  a  rising  niunber  of 
uninsured  individuals.  These  shortfalls 
would  have  to  be  offset  through  tax 
increases.  The  commenters  added  that 
HCFA  should  target  abuses  of  the 
system  and  control  the  use  of  funds. 

Response:  The  Medicaid  program  is 
available  to  assist  States  in  paying  for 
the  costs  of  needed  health  care  services 
provided  to  Medicaid  eligible 
individuals.  While  we  appreciate  the 
concern  over  State  budgets  and  access  to 
non-Medicaid  programs,  State  funding 
issues  are  outside  of  the  scope  of  the 
Medicaid  program.  We  believe  these 
rules  will  help  ensure  that  Medicaid 
payments  are  used  to  pay  for  Medicaid 


services  provided  to  Medicaid  eligible 
individuals. 

Comment:  One  commenter  notes  that 
this  regulation  will  reduce  funding  to 
both  public  hospitals  and  private 
hospitals  that  have  emergency  rooms  or 
trauma  centers.  As  this  funding  is  used 
to  support  safety- net  hospitals  with 
emergency  rooms  and  trauma  centers, 
its  loss  would  force  the  closure  of 
portions  of  the  trauma  network.  Another 
impact  identified  by  the  commenter  is 
that  affected  facilities  will  not  be  able  to 
provide  care  to  the  indigent  and 
uninsured. 

Response:  We  recognize  the  important 
role  non-State  public  hospitals  play  in 
providing  emergency  room  and  trauma 
care  and  in  caring  for  the  indigent.  For 
these  reasons  we  have  set  a  higher  UPL 
for  these  facilities.  Ultimately,  we 
believe  these  higher  limits  will 
substantially  increase  the  overall 
amoimt  of  Federal  funding  that  will  be 
available  to  States  for  inpatient  and 
outpatient  hospital  expenditures. 

Conwient:  Several  conunenters 
asserted  that  their  State  and  health  care 
facilities  stand  to  lose  substantial 
funding  under  the  implementation  of 
the  UPL. 

Response:  Because  commenters  did 
not  support  these  assertions  with 
Medicaid  service  utilization  and 
payment  information,  we  were  not  able 
to  use  these  comments  in  trying  to 
quantify  the  impact  of  these  UPLs  in 
this  final  rule.  Since  these  rules  allow 
States  to  set  reasonable  Medicaid 
service  rates,  we  do  not  believe  the 
asserted  impact  can  be  fairly  attributed 
to  the  UPLs. 

Comments:  Several  commenters 
supported  grandfathering  in  existing 
arrangements. 

Response:  As  we  indicated  in  the 
preamble,  we  do  not  think  this 
alternative  would  effectively  address  the 
problem  of  excessive  Medicaid 
payments.  This  approach  would 
permanenUy  permit  the  continuation  of 
excessive  payments  by  States  that  are 
curremtiy  making  them  and  therefore 
would  not  achieve  our  objective  to  have 
Medicaid  payments  be  consistent  with 
efficiency  and  economy.  We  also  believe 
this  approach  would  not  withstand  legal 
challenge  if  it  were  to  be  effected 
through  a  regulatory  change. 

Comment:  One  commenter  urged  us 
to  consider  additional  alternatives 
which  would  minimize  the  impact  of 
the  rules  on  children's  hospitals.  Noting 
the  purpose  of  the  nile,  the  commenter 
asserted  it  is  not  within  those  provisions 
to  adopt  a  rule  which  will  result  in  the 
severe  imderpayment  of  children's 
hospitals  and  threaten  their  ability  to 
furnish  needed  health  care  services. 
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Response:  Because  the  UPLs  will 
allow  States  to  set  rates  that  compensate 
providers  fairly  for  needed  health  care 
services  they  furnish  to  Medicaid 
individuals,  we  do  not  believe 
children's  hospitals  will  experience 
underpayments  as  a  result  of  this  rule. 
This  comment  appears  to  more  directiy 
relate  to  State  budget  priorities  which 
are  outside  the  scope  of  this  rule. 

Comment:  One  commenter  disagreed 
with  our  assessment  that  the  proposed 
UPLs  are  not  subject  to  luifunded 
mandate  reform  act.  The  commenters 
stated  that  the  term  "Federal  Mandate" 
as  used  in  the  unfunded  mandate  reform 
act  means  any  provision  in  a  regulation 
that  imposes  an  enforceable  duty  upon 
State  governments  including  a  condition 
of  federal  assistance.  (2  U.S.C.  section 
1555)  Under  the  proposed  rule,  States 
have  an  enforceable  duty  to  amend  their 
State  plans  and  claiming  procedines. 
The  commenter  added  that  the 
regidations  shift  the  costs  of  existing 
federal  mandates  currently  being 
assumed  by  the  Federal  government 
through  IGTs  to  the  States.  The 
commenter  believed  the  impact  is  well 
in  excess  of  $100  million  in  any  one 
year  and,  therefore,  believed  an 
imfunded  mandate  reform  act  impact 
analysis  is  required. 

Response:  We  disagree  with  the 
commenter  and  maintain  oin  position 
that  these  new  upper  limits  in  this  final 
rule  have  no  luifunded  mandate 
implications. 

Comment:  One  commenter  noted  that 
our  regulatory  approach  is  distinctly 
superior  to  any  of  the  other  alternatives 
considered. 

Response:  We  appreciate  the 
commenter's  support  of  oiu  approach. 
We  did  explore  alternative  approaches 
but  none  of  the  options  were  suitable 
measures  to  solve  the  ciurent  situation 
within  the  current  laws  and  regulations 
without  changing  the  statute  or  taking 
away  some  degree  of  State  flexibility. 

V.  Summary  of  Changes  to  the  Proposed 
Rule 

In  response  to  comments  on  the 
proposed  rule  and  to  provide  policy 
clarification  and  eliminate  redundancy, 
we  made  a  number  of  changes  in  the 
final  rule.  A  summary  of  these  changes 
is  as  follows: 

•  Restructured  §§447.272  and 
447.321  to  more  clearly  present  our 
policy. 

•  Restructured  §§  447.272(a)  and 
447.321(a)  to  identify  the  different 
categories  of  facilities  that  furnish 
inpatient  and  outpatient  services, 
respectively.  Under  the  proposed  rule, 
these  categories  included  State 
government-owned  or  operated  and ' 


non-State  govemment-ov\med  or 
operated  facilities.  In  this  final  rule,  we 
added  a  third  category  for  privately- 
ov\med  and  operated  facilities. 

•  Restructured  the  regulations  at 

§§  447.272(a)  and  447.321(a)  and  added 
language  to  clarify  that  "State 
government-owned  or  operated 
facilities"  are  "all  facilities  that  are 
either  owned  or  operated  by  the  State" 
to  clarify  that  facilities  that  qualify  for 
both  the  State-government  and  non- 
State  government  categories  must  be  put 
into  the  State  government  category. 

•  Restructiu«d§§  447.272(a)  and 
447.321(a)  and  included  at  paragraph 
(a)(2)  of  these  sections,  the  category. 
"non-State  government-owned  or 
operated  facilities"  formerly  "other 
government-owned  or  operated 
facilities." 

•  Clarified  our  definition  of  non- 
State-owned  or  operated  facilities  to 
specify  that  this  category  includes  "all 
facilities  that  are  neither  owned  nor 
operated  by  the  State." 

•  Removed  the  term  "outpatient 
hospitals"  from  proposed  §  447.321(a) 
and  (b)  and  replaced  it  with  the  phrase 
"outpatient  services  furnished  by 
hospitals." 

•  Provided  clarification  in  §§447.272 
and  447.321  for  references  to  the  term 
"services"  by  replacing  it  with  the 
phrase  "services  furnished  by  the  group 
of  facilities." 

•  Added  §§447.272(e)  and  447.321(e) 
to  provide  the  provisions  for  our 
"Transition  periods". 

•  Clarified  that  States  with  approved 
pa)raient  methodologies  before  (October 
1,  1999  and  subsequently  amended  may 
select  either  transition  option. 

•  Modified  the  short  transition  period 
in  §  447.272(e)  and  §  447.321(e)  so  that 
it  does  not  erroneously  does  not  make 
reference  to  States  witii  excessive 
payment  amendments  approved  after 
the  publication  date  of  the  rule. 

•  Modified  the  transition  period  in 
§  447.272(e)  and  §  447.321(e)  to  add  a 
third  transition  period  for  State  plan 
amendments  effective  on  or  before 
October  1, 1992  based  on  section  705  of 
BIPA. 

•  Added  §§  447.272(f)  and  447.321(f) 
to  include  reporting  requirements  for 
States  that  make  Medicaid  payments  to 
non-State  public  providers  and 
providers  within  the  groups  of  providers 
that  exceed  the  UPL  diuing  the 
transition  period  on  a  facility  specific 
basis. 

•  Specified  in  the  preamble  that 
residential  treatment  facilities  are 
governed  by  regulations  at  §447.325. 
"Other  inpatient  and  outpatient  facility 
services:  Upper  Limits  of  Payment. 


•  Clarified  that  the  institutional  UPL 
specified  in  the  final  rule  will  continue 
to  apply  only  to  fee-for-service 
pajrments,  and  we  made  it  clear  that  it 
is  not  appropriate  to  include  managed 
care  services  and  payments  in  the  UPL 
specified  in  this  regulation. 

•  Specified  that  changes  in  the  budget 
neutrality  ceilings  for  section  1115 
demonstration  programs  become 
effective  upon  the  effective  date  of  the 
new  law  or  regulation  that  necessitated 
the  change. 

•  Clarified  in  the  preamble  that  these 
UPLs  do  not  regulate  IGTs. 

•  Revised  the  regulations  to  update 
our  references  to  the  Balanced  Budget 
Act  of  1997  legislation  for  DSH 
requirements.  (See  §  447.272(c)(3)  and 
§  447.321(c)(3)) 

VI.  Collection  of  Information 
Requirements — Paperwork  Reduction 
Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
solicit  public  comment  when  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  To  fairly  evaluate  whether  an 
information  collection  should  be 
approved  by  OMB,  section  3506(c)(2)(A) 
of  the  PRA  requires  that  we  solicit 
comments  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  qualify,  utilify,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

Section  447.272    Inpatient  Services: 
Application  of  Upper  Payment  Limits 

For  payments  that  exceed  the  100 
percent  limit,  the  agency  must  annually 
report  to  HCFA  the  total  Medicaid 
pajmients  made  to  each  hospital 
described  under  paragraph  (c)(1)  of  this 
section  and  the  reasonable  estimate  of 
the  amount  that  would  be  paid  for  the 
services  furnished  by  each  hospital 
under  Medicare  payment  principles.  In 
addition,  States  that  are  eligible  for  a 
transition  period  described  in  paragraph 
(e)  of  this  section,  and  that  make 
payment  that  exceed  the  limit  imder 
paragraph  (b)  of  this  section,  must 
report  annually  to  HCFA  the  total 
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Medicaid  payments  made  to  each 
Facility  and  a  reasonable  estimate  of  the 
amoiint  that  would  be  paid  for  the 
services  furnished  by  the  facility  imder 
Medicare  payment  principles. 

It  is  estimated  that  there  will  be 
approximately  57  State  agency  reports 
submitted  on  an  annual  basis  and  that 
it  will  take  8  hours  i>er  instance  to 
submit  the  reporting  requirements  to 
HCFA.  The  total  amount  biu'den 
associated  with  this  requirement  is  456 
hoius. 

Section  447.321  Outpatient  Hospital 
Services:  Application  of  Upper  Payment 
Limits. 

For  payments  that  exceed  the  100 
percent  limit,  the  agency  must  annually 
report  to  HCFA  the  total  Medicaid 
payments  made  to  each  hospital 
described  under  paragraph  (c)(1)  of  this 
section  and  the  reasonable  estimate  of 
the  amount  that  would  be  paid  for  the 
services  furnished  by  each  hospital 
under  Medicare  payment  principles.  In 
addition.  States  that  are  eligible  for  a 
transaction  period  described  in 
paragraph  (e)  of  this  section,  and  that 
make  payment  that  exceed  the  limit 
imder  paragraph  (b)  of  this  section,  must 
report  annually  to  HCFA  the  total 
Medicaid  payments  made  to  each 
Facility  and  a  reasonable  estimate  of  the 
amoimt  that  would  be  paid  for  the 
services  furnished  by  the  facility  imder 
Medicare  payment  principles. 

It  is  estimated  that  there  will  be 
approximately  31  State  agency  reports 
submitted  on  an  annual  basis  and  that 
it  will  take  8  hours  per  instance  to 
submit  the  reporting  requirements  to 
HCFA.  The  total  annual  burden 
associated  with  this  requirement  is  248 
hours. 

We  have  submitted  a  copy  of  this  final 
rule  to  0MB  for  its  review  of  the 
information  collection  requirements  in 
§§447.272  and  447.321.  These 
requirements  are  not  effective  imtil  they 
have  been  approved  by  OMB. 

If  you  have  any  conunents  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  3  copies  within  30  days  of 
this  publication  date  directly  to  the 
following: 


Health  Care  Financing  Administration, 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
N2-14-26.  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Attn: 
John  Burke  HCFA-2071-F; 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  HCFA 
Desk  Officer. 

Vn.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980.  Pubhc  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equi^).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  year).  We  consider  this  final 
rule  to  be  a  major  rule  and  we  have 
provided  an  analysis  below. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses,  nonprofit  organizations  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  For  purposes  of 
the  RFA,  many  hospitals,  muring 
facilities  and  intermediate  care  facilities 
are  considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  niunber  of  small  rural 
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hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  We  do 
not  believe  that  this  threshold  applies 
for  this  final  rule. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  final 
rule  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  do  not  believe  this  final  rule  in  any 
way  imposes  substantial  direct 
compli£ince  costs  on  State  and  local 
governments  or  preempts  or  supersedes 
State  or  local  law. 

As  we  explained  in  the  proposed  rule 
and  reiterate  in  more  detail  below,  the 
impact  of  the  new  UPLs  are  highly 
uncertain.  To  be  impacted  by  Uie 
regulation,  a  State  would  have  to  be 
making  payments  to  government 
providers  as  a  class  that  substantially 
exceed  a  reasonable  estimate  of  the  costs 
expected  to  be  inciuxed  based  on  the 
volume  of  services  furnished  to 
Medicaid  eligible  individuals  by  that 
class  of  providers. 

A.  Anticipated  Effects 

Effects  on  States  and  Medicaid  programs 

In  this  final  regulation  we  have 
attempted  to  estimate  the  aggregate 
impact  these  new  rules  will  have  on 
Federal  reimbursements  to  States  for 
Medicaid  expenditiu^s. 

Impact  on  the  Federal  Budget  Baseline 

The  estimated  impact  of  this  final  rule 
on  the  President's  FY  2001  budget 
baseline  is  shown  in  the  table  below: 


Federal  Share  of  Enhanced  payments  in  Medicaid  FY  2001  budget  baseUne' 

Estimated  payments  in  excess  of  UPL*  

Estimated  reduction  in  FFP  as  a  result  of  phase-down  of  excess  payments  ^  .. 

Estimated  increase  in  FFP  from  raisirig  UPL  for  hospitals^  

Net  change  in  FFP  (sum  of  previous  two  lines— may  not  add  due  to  rounding) 


FFY 
2001 


2.9 
1.9 
0.0 
0.1 
0.1 


FFY 
2002 


3.0 
2.0 
-0.2 
0.4 
0.2 


FFY 
2003 


3.2 

.    2.1 

-0.6 

0.6 

0.0 


FFY 
2004 


3.3 
2.2 

-1.1 
0.8 

■0.3 


FFY 
2005 


3.5 
2.3 

-1.6 
1.0 

-0.5 


FFY 
2006 


3.6 
2.5 

-2.0 
1.1 

-0.9 


Total 


19.5 
13.0 

-5.4 
4.0 

-1.4 


'Derived  from  fiscal  estimates  submitted  with  State  plan  amendments  approved  by  HCFA  before  10/1/99;  projected  usinq  President's  FY  2001 
CXJdget  growth  rates.  .         >-    »  = 
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2  Based  on  data  on  government  non-State  providers  from  Online  Survey  ar>d  Certification  Reporting  System  (OSCAR)  and  Medicaid  finaricial 
management  data. 

3  Calculated  using  transition  UPL  formula  descrit>ed  in  this  rule  (See  Table  illustrative  example.) 

4  FFP  on  increase  in  spending  anticipated  as  a  result  of  raising  the  UPL  for  hospital  services  from  100  percent  to  150  percent  of  wtiat  would 
tie  paid  usirig  Medicare  payment  prirwiples. 


As  indicated  in  the  table,  these 
estimates  have  been  derived  from  a 
number  of  soiu-ces,  including  the  States' 
own  estimates  of  the  fiscal  impact  of 
enhanced  pajmient  arrangements,  data 
on  the  niunber  and  types  of  providers  of 
niu^ing  home  and  inpatient  and 
outpatient  hospital  services.  Medicaid 
financial  management  data,  and 
Medicaid  budget  projections  developed 
for  the  President's  FY  2001  budget.  In 
addition,  we  also  consulted  draft 
reports,  prepared  by  the  Inspector 
General  of  the  Department  of  Health  and 
Hiunan  Services,  on  the  use  of 
intergovernmental  transfers  to  finance 
enhanced  Medicaid  payments. 

We  have  identifiea  29  States  with 
approved  and/or  pending  rate  proposals 
that  target  enhanced  Medicaid  pajmients 
to  hospitals  and  NF  facilities  that  are 
owned  or  operated  by  county  or  local 
governments.  There  are  18  States  with 
approved  State  plan  amendments  or 
waivers  and  5  States  with  pending  plan 
amendments.  In  addition,  there  are  6 
States  that  have  both  approved  and 
pending  plan  amendments.  We  estimate 
that  these  proposals  ciuxently  account 
for  approximately  $4.5  billion  in 
Federal  spending  in  FY  2001.  This 
estimate  is  based  on  State-reported 
Federal  fiscal  information  submitted 
with  State  plan  amendments  and  State 
expenditure  information  where 
available.  It  may  be  understated  or 
overstated  to  the  degree  that  actual  State 
expenditiires  would  vary  from  the 
estimates  Included  with  State  plan 
submissions.  For  example,  a  State  could 
include  a  provision  in  its  State 
Medicaid  plan  that  would  enable  it  to 
spend  up  to  allowable  amounts  by 
making  additional  payments  to 
designated  facilities.  Under  this 
scenario,  if  the  upper  payment 
limitation  permitted  the  State  to  spend 
an  additional  $200  million,  the  actual 
annual  expenditure  could  vary  fit)m 
zero  to  $200  million  depending  upon 
the  State's  willingness  to  finance  its 
share  of  the  payment. 

As  indicated  in  the  table  above,  we 
estimate  that  about  $2.9  billion  of  this 
$4.5  billion  in  FY  2001  is  currentiy 
reflected  in  the  Medicaid  budget 
baseline,  and  that  about  two-thirds  of 
this  amount  ($1.9  billion  in  FFY  2001) 
currently  exceeds  the  upper  payment 
limit  imposed  by  this  rule.  These  excess 
payments  will  be  phased  down 
beginning  in  FY  2002  and,  as  shown  in 


the  table,  are  projected  to  result  in  a 
cximulative  FFP  reduction  of  $5.4 
billion  by  FY  2006.  (Note:  Our  estimates 
do  not  include  excess  payment  amoimts 
subject  to  the  2-year  transition  period 
for  non-compliant  plan  amendments 
effective  on  or  after  October  1. 1999, 
since  these  payment  amounts  are  not 
included  in  the  President's  FY  2001 
budget  baseline.  According  to  fiscal 
impact  estimates  submitted  with  State 
plan  amendments,  these  plans  entail 
about  $0.9  billion  in  annual  FFP  for 
enhanced  payments.)  Because  some 
States  may  be  using  the  Federal  share  of 
enhanced  payments  in  a  manner  that 
allows  some  funds  to  be  reinvested  in 
Medicaid  (and  thereby  drawing  down 
additional  FFP),  the  potential  impact  of 
this  reduction  in  FFP  may  extend  to 
other  Medicaid  services  not  reflected  in 
the  above  spending. 

It  is  important  to  note  that,  although 
it  will  reduce  FFP  on  excess  enhanced 
payments  as  estimated  above,  this 
regulation  does  not  reduce  the  overall 
aggregate  amount  States  can  spend  on 
Medicaid  services  or  place  a  fixed 
ceiling  on  the  amount  of  State  spending 
that  will  be  eligible  for  Federal 
matching  dollars.  Under  the  limitations 
in  this  final  rule.  States  will  be  able  to 
set  reasonable  rates  as  determined  under 
Medicare  payment  principles  for 
Medicaid  services  furnished  by  public 
facilities  to  eligible  individuals.  The 
amount  of  spending  permitted  under  the 
limits  will  vary  directly  with  the 
amoimt  of  Medicaid  services  furnished 
by  public  facilities  to  eligible 
individuals.  While  this  final  rule  does 
not  affect  the  overall  aggregate  amount 
States  can  spend,  by  setting  an  upper 
payment  liinit  for  government  facilities, 
it  may  impact  how  States  distribute 
available  funding  to  participating  health 
care  facilities. 

In  addition  to  potential  reductions  in 
FFP,  this  rule  will  also  provide 
opportunities  for  increased  spending 
through  the  provisions  which  increase 
the  UPL  for  non-State  government- 
owned  or  operated  hospitals  to  150 
percent  of  the  amount  which  would 
have  been  paid  for  inpatient  or 
outpatient  services  under  Mediceire 
payment  principles.  As  shown  in  the 
table,  based  on  current  projections  of 
Medicaid  fee-for-service  inpatient  and 
outpatient  expenditures,  we  estimate 
that  increasing  payment  rates  for  these 
services  to  150  percent  of  Medicare- 


based  rates  could  add  $4  billion  to 
federal  reimbursements  for  State 
Medicaid  expenditures  over  the  next  six 
years. 

Impact  on  Medicaid  Spending  Beyond 
the  Current  Budget  Baseline 

Projections  completed  since  the 
President's  FY  2001  budget  now 
indicate  that  the  Federal  share  of 
enhanced  payments  to  government 
facilities  that  are  not  State-owned  or 
operated  could  reach  $10  billion  per 
year  by  FY  2006  and  may  account  for 
cumulative  spending  of  more  than  $90 
billion  over  the  next  ten  years.  These 
projections  include  States  with 
approved  or  pending  plan  amendments 
and  assume  that  one-half  of  the 
remaining  States  would  eventually 
submit  amendments  providing  for 
enhanced  payments  in  the  absence  of 
these  revised  rules. 

Based  on  the  preceding  budget 
analysis,  potentially  two-thirds  of  these 
enhanced  pa)nments  could  be  in  excess 
of  the  upper  payment  limits  imposed  by 
this  final  rule  and  could  result  in  FFP 
reductions  of  nearly  $55  billion  over  the 
next  10  years. 

Since  our  estimates  of  the  potential 
impact  of  the  policies  implemented  by 
this  regulation  exceed  $100  million 
annually,  we  consider  this  final  rule  to 
be  a  major  rule. 

Audit  Results  From  the  Office  of  tlie 
Inspector  General  (GIG) 

Earlier  this  year,  OIG  initiated  audits 
on  7  hospital  and  nursing  facility  rate 
enhancement  programs  in  6  States.  The 
OIG  has  completed  and  forwarded  draft 
.  audit  reports  to  HCFA  on  4  nursing 
'  facility  programs.  These  audit  reports 
provide  considerable  detail  on  each 
State's  enhancement  program.  The 
reports  also  illustrate  how  each  audited 
program  would  be  impacted  if  States 
reduced  payments  to  the  new  allowable 
UPL  levels  and  chose  not  to  reinvest  the 
excess  payments  to  support  other 
Medicaid  activities  that  are  eligible  for 
Federal  matching.  In  the  table  below,  we 
have  listed  the  dollar  amounts 
associated  with  each  State's 
enhancement  program.  The  table  shows 
the  base  amount,  the  new  UPL  at  the 
end  of  the  transition  period,  and  the 
amount  in  the  base  that  exceeds  the  new 
UPL. 
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OIG  State  Report 

[Dollars  in  millions] 


_                 state 

Base 
enhancement 

NewUPL 
amount 

Excess  above 
UPL 

Pennsylvania 

$858 
28.8 
47.6 
•       76.2 

$127 
1.55 
11 
2.8 

$731 
27.25 
36.6 
73.4 

Alabama „ 

Nebraska „ 

Washington  State  

Total 

1005.6 

142.35 

863.25 

C.  Effects  on  Providers 

The  chart  below  indicates  the  types 
and  number  of  providers  potentially 
affected  by  this  final  rule  in  all  50  States 
and  the  District  of  Columbia.  We 
included  facilities  in  all  50  States 


because  although  not  every  State  is 
cturently  making  enhanced  payments  to 
government  non-State-owned  or 
-operated  facilities,  this  rule  will 
prevent  new  proposals  from  all  States  in 
the  future.  We  do  not  believe  any  State 


has  pajmient  arrangements  with 
providers  of  ICF/MR  services  or  clinic 
services  that  will  be  affected  by  this 
final  rule  and,  therefore,  we  did  not 
include  those  providers  in  the  chart 
below. 


Potentially  Affected  Providers  by  Number  and  Type 


Provider  type 


Nursing  Facilities 
Hospitals  


Govemment 

State-owned 

or 

operated 


^N/A 
2254 


Govemment 
Non-State- 
owned  or  op- 
erated 


892 
1,275 


Total 


892 
1,529 


'  "IJfse  facilities  are  already  subject  to  a  s^iarate  aggregate  upper  payment  limit  and  win  not  be  affected  by  the  final  rule. 
2  Only  hospitals  that  provide  outpatient  hospital  sen/ices  may  be  impacted  as  inpatient  hospital  services  are  already  subject  to  a  separate  ao- 
gregate  limit.  '  k-         » 


As  explained  earlier  in  the  preamble, 
it  is  very  difficult  to  predict  how  States 
will  respond  to  this  final  rule  and 
consequently  how  State  decisions  vvill 
impact  Medicaid  providers.  Each  State 
makes  its  own  budgetary  and  rate 
setting  decisions.  Since  we  do  not 
collect  information  about  the  specific 
services  that  facilities  use  Medicaid 
payments  to  support,  we  cannot 
determine  how  potential  payment  rate 
adjustments  will  affect  providers  or  the 
patients  they  serve.  Under  the  upper 
pa)mient  limits  in  this  final  rule.  States 
will  continue  to  be  able  to  set  rates  that 
provide  fair  compensation  for  Medicaid 
services  furnished  to  Medicaid  patients. 
In  addition,  hospitals  owned  or 
operated  by  local  governments  could 
still  receive  higher  payments  than  other 
hospitals  since  this  rule  provides  for  a 
higher  upper  payment  limit  for  the 
facilities.  We  believe  this  will  ensiue 
Medicaid  access  to  the  safety-net 
providers  and  minimize  the  impact  on 
those  providers.  Additionally,  if  these 
hospitals  furnish  services  to  indigent 
patients,  they  may  qualify  as  a  DSH  and 
qualify  for  funding  imder  a  State's 
program. 

With  respect  to  the  impact  on  small 
rural  hospitals,  we  do  not  believe  the 
final  rule  will  have  a  significant  overall 
impact  on  rural  hospitals.  With  respect 
to  Medicaid  services  furnished  by  rural 


hospitals,  the  upper  payment  limits  in 
the  final  rule  do  not  interfere  with 
States  setting  rates  that  result  in  fair 
compensation.  Additionally,  rural 
hospitals  that  are  owned  or  operated  by 
local  governments  should  be  able  to 
benefit  from  the  higher  upper  payment 
limits  for  inpatient  and  outpatient 
hospital  services.  Finally,  if  a  rural 
hospital  provides  services  to  indigent 
patients,  they  may  qualify  as  a  DSH  and 
qualify  for  funding  under  a  State's  DSH 
payment  program. 

D.  Alternatives  Considered 

Section  1902(a)(30)  of  the  Act  requires 
in  part  that  Medicaid  service  payments 
be  consistent  with  efficiency  and 
economy.  In  addition  to  the 
interpretation  we  are  providing  in  this 
final  rule,  we  considered  several  other 
alternatives  to  ensure  Medicaid  service 
payments  are  consistent  with  economy 
and  efficiency.  In  this  section,  we  will 
explain  these  other  alternatives  and  why 
we  did  not  select  them. 

1.  Facility-Specific  Upper  Payment 
Limit 

Under  this  option,  Medicaid  spending 
would  be  limited  to  a  provider-specific 
application  of  Medicare  payment 
principles.  FFP  would  not  be  available 
on  the  amoimt  of  Medicaid  service 
payment  in  excess  of  what  a  provider 


would  have  been  paid  using  Medicare 
payment  principles.  These  limits  would 
be  applied  to  all  institutions,  or  just  to 
public  institutions  where  the  incentives 
for  overpayment  are  significant.  While  a 
facility-specific  limitation  may  be  the 
most  effective  method  to  ensure  State 
service  payments  are  consistent  with 
economy  and  efficiency,  when  balanced 
against  the  additional  administrative 
requirements  on  States  aiul  HCFA, 
coupled  with  Congressional  intent  for 
States  to  have  flexibility  in  rate  setting, 
we  are  not  sure  that  the  increased 
amount  of  cost  efficiency,  if  any, 
justifies  this  approach  as  a  viable 
option. 

2.  Government-Owned  or  Operated 
Facilities  Upper  Payment  Limit 

This  option  would  limit,  in  the 
aggregate,  the  amount  of  payment  States 
can  make  to  public  providers.  Under 
this  option,  State  and  local  govemment 
providers  would  be  grouped  together 
and  payments  to  them  as  a  group  could 
not  exceed  an  aggregate  limit.  The 
aggregate  limit  would  continue  to  be 
based  on  Medicare  payment  principles. 
This  option,  relative  to  upper  payment 
limitations  provided  in  this  final  rule, 
would  have  allowed  States  to  exercise 
more  flexibility  granted  to  them  in  the 
rate  setting  process.  While  this  option 
permits  more  flexibility,  we  believe  the 
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aggregation  of  Medicaid  service 
payments  by  all  types  of  govemment 
providers  would  have  the  vmintended 
consequence  of  reopening  differential 
rate  issues  between  State  facilities  and 
other  types  of  govemment  facilities. 

3.  Intergovernmental  Transfers  (IGTs) 

Because  in  many  cases  we  believe 
there  is  a  connection  between  excessive 
payments  and  IGTs,  we  gave 
consideration  to  formulating  policy  with 
respect  to  them.  Generally,  States  have 
a  genuine  incentive  to  set  Medicaid 
service  rates  at  levels  consistent  with 
economy  and  efficiency  since  they  share 
the  financial  responsibility  with  the 
Federal  Govemment.  However,  as 
explained  earlier,  the  ability  of 
govemment  counties  to  make  IGTs 
create  incentives  for  States  to  overpay 
these  govemment  facilities  to  generate 
enhanced  Federal  matching  payment. 
However,  we  did  not  pursue  this 
alternative  because  we  recognize  that 
States,  counties,  and  cities  have 
developed  their  own  unique 
arrangements  for  sharing  in  Medicaid 
costs.  Furthermore,  there  are  statutory 
limitations  placed  on  the  Secretary 
which  limit  the  authority  to  place 
restrictions  on  IGTs. 

4.  "Grandfathering"  Existing 
Arrangements 

Under  this  option,  we  would  not 
approve  any  new  plan  amendments 
after  the  effective  date  of  the  final  rule 
but  would  allow  those  that  have  been 
approved  to  continue  operating.  This 
would  permit  States  that  are  currently 
making  excessive  payments  to  local 
govemment  facilities  to  continue 
making  such  payments  indefinitely. 
However,  allowing  some  States  to 
permanently  continue  making  excessive 
payments  solely  because  they  were 
approved  before  this  rule  is  published 
and  effective  appears  to  be  arbitrary, 
capricious,  and  inconsistent  with  our 
administrative  authority. 

E.  The  Unfunded  Mandates  Act 

The  Unfunded  Mandate  Reform  Act  of 
1995  also  requires  (in  section  202)  that 
agencies  perform  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  a  rule  that  may  result  in  a 
mandated  expenditure  in  any  one  year 
by  State,  locid,  or  Tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million.  Absent  FFP,  we  do  not 
believe  States  will  continue  to  set 
excessive  pa)mient  rates  for  Medicaid 
services  furnished  by  govemment 
providers.  Generally,  discontinuing  an 
expenditure  should  not  result  in  new 
costs,  unless  the  State  has  to  fund  the 
portion  of  the  expenditiue  that  is  no 


longer  Federally  funded  with  all  State 
and  local  dollars.  There  are  no  Federal 
requirements  under  the  Medicaid 
statute  that  mandate  States  to  make 
these  types  of  excessive  Medicaid 
payments  to  public  providers.  To  the 
contrary,  the  Medicaid  statute  requires 
that  Medicaid  plans  ensvire  that 
payments  to  providers  under  the  State 
Medicaid  plan  are  consistent  with 
efficiency  and  economy.  Under  the 
standard  set  forth  in  this  rule.  State 
Medicaid  payments  to  providers  imder 
the  State  Medicaid  plan  may  be  set  at 
levels  that  are  consistent  with  efficiency 
and  economy,  and  no  additional 
payments  are  required.  We  do  not 
believe  the  aggregate  upper  payment 
limits  in  this  final  rule  have  any 
unfunded  mandate  implications  because 
they  do  not  require  any  additional 
expenditures  by  States  to  providers 
under  their  Medicaid  program. 

F.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
In  developing  the  interpretative  policies 
set  forth  in  this  final  rule,  we  met  with 
interested  parties  and  listened  to  their 
ideas  and  concerns.  These  discussions 
were  held  with  members  of  Congress 
and  their  staff  and  with  various 
associations  representing  State  and  local 
governments,  including  the  National 
Governors'  Association,  the  National 
Conference  of  State  Legislatures,  and  the 
National  Association  of  State  Medicaid 
Directors.  In  addition,  we  met  with 
many  hospital  associations,  advocacy 
groups,  labor  organizations,  and 
numerous  other  interested  parties. 

G.  Conclusion 

The  financial  implications  of  this 
final  rule  are  highly  uncertain  for  the 
reasons  we  have  previously  indicated. 
We  anticipate  that  many  State  Medicaid 
programs  will  be  unaffected  by  the 
upper  payment  limits.  With  respect  to 
affected  States,  to  some  degree  we  will 
be  limiting  flexibility  in  the 
management  of  their  Medicaid 
programs.  If  these  States  wish  to 
continue  to  make  payments  in  excess  of 
the  aggregate  upper  payment  limits, 
they  will  have  to  fund  the  excess 
amount  with  only  State  and  local 
resources.  In  the  absence  of  FFP,  we 
anticipate  States  will  reinvest  these 
resources  to  support  other  Medicaid 
activities  to  take  advantage  of  and 
maintain  Federal  resoiurces.  Should 


States  realign  their  payment  systems  or 
divert  State  matching  dollars  to  support 
other  Medicaid  activities,  the  total 
amount  of  available  Federal  funds 
should  remain  imchanged. 

Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  447 

Accoimting,  Administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health,  Health  facilities.  Health 
professions,  Medicaid.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

42  CFR  part  447  is  amended  as  set 
forth  below: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  §  447.272  is  revised  to  read 
as  follows: 

§447.272    Inpatient  services:  Application 
of  upper  payment  limit*. 

(a)  Scope.  This  section  applies  to  rates 
set  by  the  agency  to  pay  for  inpatient 
services  furnished  by  hospitals,  NFs, 
and  ICFs/MR  within  one  of  the 
following  categories: 

(1)  State  govemment-owned  or 
operated  facilities  (that  is,  all  facilities 
that  are  either  owned  or  operated  by  the 
State). 

(2)  Non-State  govemment-owned  or 
operated  facilities  (that  is,  all 
govemment  facilities  that  are  neither 
owned  nor  operated  by  the  State). 

(3)  Privateiy-owned  and  operated 
facilities. 

(b)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section, 
aggregate  Medicaid  payments  to  a  group 
of  facilities  within  one  of  the  categories 
described  in  paragraph  (a)  of  this 
section  may  not  exceed  a  reasonable 
estimate  of  the  amoimt  that  would  be 
paid  for  the  services  furnished  by  the 
group  of  facilities  under  Medicare 
payment  principles  in  subchapter  B  of 
this  chapter. 

(c)  Exceptions — (1)  Non-State 
govemment-owned  or  operated 
hospitals.  The  aggregate  Medicaid 
payments  may  not  exceed  150  percent 
of  a  reasonable  estimate  of  the  amount  ' 
that  would  be  paid  for  the  services 
furnished  by  these  hospitals  under 
Medicare  payment  principles  in 
subchapter  B  of  this  chapter. 
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(2)  Indian  Health  Services  and  tribal 
facilities.  The  limitation  in  p>aragraph 
(b)  of  this  section  does  not  apply  to 
Indian  Health  Services  facilities  and 
tribal  facilities  that  are  funded  through 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (Public  Law 
93-638). 

(3)  Disproportionate  share  hospitals. 
The  limitation  in  {>aragraph  (b)  of  this 
section  does  not  apply  to  payment 
adjustments  made  under  section  1923  of 
the  Act  that  are  made  under  a  State  plan 
to  hospitals  found  to  serve  a 
disproportionate  number  of  low-income 
patients  with  special  needs  as  provided 
in  section  1902(a){13)(A)(iv)  of  the  Act. 
Disproportionate  share  hospital  (DSH) 
payments  are  subject  to  the  following 
limits: 

(i)  The  aggregate  DSH  limit  using  the 
Federal  share  of  the  DSH  limit  under 
section  1923(f)  of  the  Act. 

(ii)  The  hospital-specific  DSH  limit  in 
section  1923(g)  of  the  Act. 

(iii)  The  aggregate  DSH  limit  for 
institutions  for  mental  disease  (IMDs) 
under  section  1923(h)  of  the  Act. 

(d)  Compliance  date.  Except  as 
permitted  under  paragraph  (e)  of  this 
section,  a  State  must  comply  with  the 
upper  payment  limit  described  in 
paragraph  (b)  of  this  section  by  March 
13,  2001. 

(e)  Transition  periods — (1) 
Defiiutions.  For  purposes  of  this 
paragraph,  the  following  definitions 
apply: 

(i)  Transition  period  refers  to  the 
period  of  time  beginning  March  13, 
2001  through  the  end  of  one  of  the 
schedules  permitted  imder  paragraph 
(e)(2)(ii)  of  this  section. 

(ii)  UPL  stands  for  the  maximum 
payment  level  under  the  upper  payment 
limit  described  in  paragraph  (b)  of  this 
section  for  the  referenced  year. 

(iii)  X  stands  for  the  payments  to  a 
specific  group  of  providers  described  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  in  State  FY  2000  that  exceeded 
the  amount  that  would  have  been  under 
the  upper  payment  limit  described  in 
paragraph  (b)  of  this  section  if  that  limit 
had  been  applied  to  that  year. 

(2)  General  rules,  (i)  The  amount  that 
a  State's  payment  exceeded  the  upper 
payment  limit  described  in  paragraph 
(b)  of  this  section  must  not  increase. 

(ii)  A  State  with  an  approved  State 
plan  amendment  payment  provision 
effective  on  one  of  the  following  dates 
and  that  makes  payments  that  exceed 
the  upper  payment  limit  described  in 
paragraph  (b)  of  this  section  to  providers 
described  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section  may  follow  the  respective 
transition  schedule: 


(A)  For  approved  plan  provisions  that 
are  effective  on  or  after  October  1, 1999, 
payments  may  exceed  the  limit  in 
paragraph  (b)  of  this  section  until 
September  30,  2002. 

(B)  For  approved  plan  provisions  that 
are  effective  after  October  1, 1992  and 
before  October  1,  1999.  payments  during 
the  transition  period  may  not  exceed  the 
following — 

[1]  For  State  FY  2003:  State  FY  2003 
UPL  +  .75X. 

(2)  For  State  FY  2004:  State  FY  2004 
UPL  +  .50X. 

(3)  For  State  FY  2005:  State  FY  2005 
UPL  +  .25X. 

(4)  For  State  FY  2006;  State  FY  2006 
UPL. 

(C)  For  approved  plan  provisions  that 
are  effective  on  or  before  October  1, 
1992,  payments  during  the  transition 
period  may  not  exceed  the  following: 

{!)  For  State  FY  2004:  State  FY  2004 
UPL  +  .85X. 

(2)  For  State  FY  2005:  State  FY  2005 
UPL  +  .70X. 

(3)  For  State  FY  2006:  State  FY  2006 
UPL  +  .55X. 

(4)  For  State  FY  2007:  State  FY  2007 
UPL  +  .40X. 

(5)  For  State  FY  2008:  State  FY  2008 
UPL  +  .25X. 

(6)  For  the  portion  of  State  FY  2009 
before  October  1,  2008:  State  FY  2009 
UPL  +  .lOX. 

(7)  Beginning  October  1 .  2008:  UPL 
described  in  paragraph  (b)  of  this 
section. 

(8)  When  State  FY  2003  begins  after 
September  30,  2002,  the  reduction 
schedule  in  paragraphs  (e)(2)(ii)(C)(I) 
through  (e)(2)(ii)(C)(7)  will  begin  on 
State  FY  2003. 

(iii)  If  a  State  meets  the  criteria  in 
paragraph  (e)(2)(ii)  of  this  section  and 
its  State  plan  amendment  expires  before 
the  end  of  the  applicable  transition 
period,  the  State  may  continue  making 
payments  that  exceed  the  UPL  described 
in  paragraph  (b)  of  this  section  in 
accordance  with  the  applicable  ' 
transition  schedule  described  in 
paragraph  (e)(2)(ii)  of  this  section. 

(f)  Reporting  requirements.  If  the 
reporting  requirements  in  paragraphs 
(f)(1)  and  (f)(2)  of  this  section  apply,  a 
State  must  include  payments  for 
services  furnished  during  the  entire 
State  FY. 

(1)  Non-State  govenunent-owned  or 
operated  hospitals.  If  a  State  makes 
payments  to  a  group  of  facilities  in  this 
category  that  exceed  the  limit  under 
paragraph  (b)  of  this  section,  the  agency 
must  annually  report  the  following 
information  to  HCFA: 

(i)  The  total  Medicaid  payments  made 
to  each  hospital  described  under 
paragraph  (c)(1)  of  this  section. 


(ii)  The  reasonable  estimate  of  the 
amoimt  that  would  be  paid  for  the 
services  furnished  by  each  hospital 
under  Medicare  payment  principles. 

(2)  Payments  auring  the  transition 
periods.  States  that  are  eligible  for  a 
transition  period  described  in  paragraph 
(e)  of  this  section,  and  that  make 
payments  that  exceed  the  limit  under 
paragraph  (b)  of  this  section,  must 
report  annually  the  foll'^wing 
information  to  HCFA: 

(i)  The  total  Medicaid  payments  made 
to  each  facility. 

(ii)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

3.  Section  447.304  is  amended  by 
revising  paragraph  (c)  and  the  note  that 
follows  paragraph  (c)  to  read  as  follows: 

§447.304    AdiMfWice  to  upper  limits;  FFP. 

***** 

(c)  FFP  is  not  available  for  a  State's 
expenditures  for  services  that  are  in 
excess  of  the  amoimts  allowable  imder 
this  subpart. 

Note:  The  Secretary  may  waive  any 
limitation  on  reimbursement  imposed  by 
subpart  F  of  this  part  for  experiments 
conducted  under  section  402  of  Pub.  L.  90- 
428,  Incentives  for  Economy 
Experimentation,  as  amended  by  section 
222(b)  of  Pub.  L.  92-603,  and  under  section 
222(a)  of  Pub.  L.  92-603. 

4.  Section  447.321  is  revised  to  read 
as  follows: 

§  447.321    Outpatient  hospKai  and  clinic 
services:  Application  of  upper  payment 
limits. 

(a)  Scope.  This  section  applies  to  rates 
set  by  the  agency  to  pay  for  outpatient 
services  furnished  by  hos^tals  and 
clinics  within  one  of  the  following 
categories: 

(1)  State  government-owned  or 
operated  facilities  (that  is,  all  facilities 
that  are  either  owned  or  operated  by  the 
State). 

(2)  Non-State  government-owned  or 
operated  facilities  (that  ig,  all 
government  facilities  that  are  neither 
owned  nor  operated  by  the  State). 

(3)  Privately-owned  and  operated 
facilities. 

(b)  General  rule.  Except  as  provided 
for  in  paragraph  (c)  of  this  section, 
aggregate  Medicaid  payments  to  a  group 
of  facilities  within  one  of  the  categories 
described  in  paragraph  (a)  of  this 
section  may  not  exceed  a  reasonable 
estimate  of  the  amoimt  that  would  be 
paid  for  the  services  furnished  by  the 
group  of  facilities  under  Medicare 
payment  principles  specified  in 
subchapter  B  of  this  chapter. 

(c)  Exceptions— (1)  Non-State 
govenunent-owned  or  operated 
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hospitals.  The  aggregate  Medicaid 
payments  may  not  exceed  150  percent 
of  a  reasonable  estimate  of  the  amoimt 
that  would  be  paid  for  the  services 
furnished  by  these  hospitals  under 
Medicare  payment  principles  in 
subchapter  B  of  this  chapter. 

(2)  Indian  Health  Services  and  tribal 
facilities.  The  limitation  in  paragraph 
(b)  of  this  section  does  not  apply  to 
Indian  Health  Services  facilities  and 
tribal  facilities  that  are  funded  through 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (Public  Law 
93-638). 

(d)  Compliance  date.  Except  as 
permitted  under  paragraph  (e)  of  this 
section,  a  State  must  comply  with  the 
upper  payment  limit  described  in 
paragraph  (b)  of  this  section  by  March 
13,  2001. 

(e)  Transition  periods — (1) 
Definitions.  For  purposes  of  this 
paragraph,  the  following  definitions 
apply: 

(i)  Transition  period  refers  to  the 
period  of  time  beginning  March  13, 
2001  through  the  end  of  one  of  the 
schedules  permitted  under  paragraph 
(e)(2)(ii)  of  this  section. 

(ii)  UPL  stands  for  the  maximum 
payment  level  under  the  upper  payment 
limit  described  in  paragraph  (b)  of  this 
section  for  the  referenced  year. 

(iii)  X  stands  for  the  payments  to  a 
specific  group  of  providers  described  in 
paragraph  (a)  of  this  section  in  State  FY 
2000  that  exceeded  the  amount  that 
would  have  been  under  the  upper 
payment  limit  described  in  paragraph 
(b)  of  this  section  if  that  limit  had  been 
applied  to  that  year. 

(2)  General  rules,  (i)  The  amount  that 
a  State's  payment  exceeded  the  upper 
pajrment  limit  described  in  paragraph 
(b)  of  this  section  must  not  increase. 

(ii)  A  State  with  an  approved  State 
plan  amendment  payment  provision 
effective  on  one  of  the  following  dates 
and  that  makes  payments  that  exceed 
the  upper  payment  limit  described  in 
paragraph  (b)  of  this  section  to  providers 


described  in  paragraph  (a)  of  this 
section  may  follow  the  respective 
transition  schedule: 

(A)  For  approved  plan  provisions  that 
are  effective  on  or  after  October  1, 1999, 
payments  may  exceed  the  limit  in 
paragraph  (b)  of  this  section  until 
September  30,  2002. 

(B)  For  approved  plan  provisions  that 
are  effective  after  C>ctober  1,  1992  and 
before  October  1,  1999,  payments  during 
the  transition  period  may  not  exceed  the 
following — 

(1)  For  State  FY  2003:  State  FY  2003 
UPL  +  .75X. 

(2)  For  State  FY  2004:  State  FY  2004 
UPL  +  .50X. 

(5)  For  State  FY  2005:  State  FY  2005 
UPL  +  .25X. 

(4)  For  State  FY  2006;  State  FY  2006 
UPL. 

(C)  For  approved  plan  provisions  that 
are  effective  on  or  before  October  1, 
1992,  payments  during  the  transition 
period  may  not  exceed  the  following: 

(1)  For  State  FY  2004:  State  FY  2004 
UPL  +  .85X. 

(2)  For  State  FY  2005:  State  FY  2005 
UPL  +  .70X. 

(3)  For  State  FY  2006:  State  FY  2006 
UPL  +  .55X. 

(4)  For  State  FY  2007:  State  FY  2007 
UPL  +  .40X. 

(5)  For  State  FY  2008:  State  FY  2008 
UPL  +  .25X. 

(6)  For  the  portion  of  State  FY  2009 
before  October  1,  2008:  State  FY  2009 
UPL  +  .lOX. 

(7)  Beginning  October  1.  2008:  UPL 
described  in  paragraph  (b)  of  this 
section. 

(8)  When  State  FY  2003  begins  after 
September  30,  2002,  the  reduction 
schedule  in  paragraphs  (e)(2)(ii)(C)(l) 
through  (e)(2)(ii)(C)(7)  will  begin  on 
State  FY  2003. 

(iii)  If  a  State  meets  the  criteria  in 
paragraph  (e)(2)(ii)  of  this  section  and 
its  State  plan  amendment  expires  before 
the  end  of  the  applicable  transition 
period,  the  State  may  continue  making 
payments  that  exceed  the  UPL  described 


in  paragraph  (b)  of  this  section  in 
accordance  with  the  applicable 
transition  schedule  described  in 
paragraph  (e)(2)(ii)  of  this  section, 
(f)  Reporting  requirements.  If  the 
reporting  requirements  in  paragraphs 
(f)(1)  and  (0(2)  of  this  section  apply,  a 
State  must  include  payments  for 
services  furnished  during  the  entire 
State  FY. 

(1)  Non-State  government-owned  or 
operated  hospitals.  If  a  State  makes 
payments  to  a  group  of  facilities  in  this^' 
category  that  exceed  the  limit  under 
paragraph  (b)  of  this  section,  the  agency 
must  annually  report  the  following 
information  to  HCFA: 

(i)  The  total  Medicaid  payments  made 
to  each  hospital  described  under 
paragraph  (c)(1)  of  this  section. 

(ii)  The  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  each  hospital 
under  Medicare  payment  principles. 

(2)  Payments  during  the  transition 
periods.  States  that  are  eligible  for  a 
transition  period  described  in  paragraph 
(e)  of  this  section,  and  that  make 
payment  that  exceed  the  limit  under 
paragraph  (b)  of  this  section,  must 
report  annually  the  following 
information  to  HCFA: 

(i)  The  total  Medicaid  payments  made 
to  each  facility. 

(ii)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

(Catalog  of  Federal  Domestic  Assistance    . 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  December  20,  2000. 
Robert  A.  Berenson, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Dated:  December  20,  2000. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  01-635  Filed  1-5-01;  11:30  am] 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Chemical 
Recovery  Combustion  Sources  at  Kraft, 
Soda,  Sulfite,  and  Stand-Alone 
Semichemical  Pulp  Mills;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[FRL-6919-9] 
RIN  2060-AI34 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Chsmical 
Recovery  Combustion  Sources  at 
Kraft,  Soda,  Sulftte,  and  Stand-Alone 
Samichemical  Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existhig  sources  used  in 
chemical  recovery  processes  at  krait, 
soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills.  Hazardous  air 
pollutants  (HAP)  Uiat  are  regulated  by 
this  final  rule  include  gaseous  organic 
HAP  and  HAP  metals.  The  adverse 
health  effects  of  exposure  to  these  HAP 
can  include  cancer,  reproductive  and 
developmental  effects,  gastrointestinal 
effects,  damage  to  the  nervous  system, 
and  irritation  to  the  eyes,  skin,  and 
respiratory  system.  Emissions  of  other 
pollutants  from  these  sources  include 
particulate  matter  (PM).  volatile  organic 
compounds  (VOC),  carbon  monoxide 


(CO),  sulfur  dioxide  (SO2).  and  nitrogen 
oxides  (NOx). 

This  final  rule  implements  section 
112(d)  of  the  Clean  Air  Act  (CAA)  and 
is  based  on  the  Administrator's 
determination  that  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemical 
pulp  mills  are  major  soinces  of  HAP 
emissions.  The  final  rule  is  intended  to 
protect  public  health  by  requiring 
chemical  recovery  combustion  soinces 
to  meet  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT)  to  control 
HAP  emissions  from  these  soinces. 
Implementation  of  this  rule  will  reduce 
emissions  of  HAP  by  approximately 
2,500  megagrams  per  year  (Mg/yr) 
(2,700  tons  per  year  (tpy))  and  emissions 
of  other  pollutants  by  approximately 
107,900  Mg/yr  (118,900  tpy). 

EFFECTtVE  DATE:  March  13,  2001. 

ADDRESSES:  Docket  No.  A-94-i67, 
containing  information  considered  by 
EPA  in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  between  8:00  a.m.  and  5:30 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays,  at  the  following 
address:  U.S.  EPA.,  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street  SW,  Washington,  DC 
20460,  telephone  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 


room  M-1500,  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  concerning 
applicability  and  rule  determinations, 
contact  the  appropriate  State  or  local 
agency  representative.  If  no  State  or 
local  representative  is  available,  contact 
the  EPA  Regional  Office  staff  listed  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  preamble.  For  information 
concerning  the  analyses  performed  in 
developing  this  rule,  contact  Mr.  Jeff 
Telander,  Minerals  and  Inorganic 
Chemicals  Group,  Emission  Standards 
Division  (MI>-13),  Office  of  Air  Quality 
Planning  and  Standards,  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5427,  facsimile  number  (919)  541-5600, 
electronic  mail  address 
telander.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Categories  and  entities  potentially 
regulated  by  this  action  are  those  kraft, 
soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills  with  chemical 
recovery  processes  that  involve  }he 
combustion  of  spent  pulping  liquor. 
Categories  and  entities  potentially 
regulated  by  this  action  include: 


Category 

SIC  code 

NAICScode 

Fxamples  of  regulated  entities 

Industiy 

2611,2621,2631   _. 

32211.32212,32213  

Kraft,  .soda,  sulfite,  and  stand-alone  semictiemical  pulp 
mills. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readers  regarding  entities  likely  to  be 
r^ulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
appIicabiUty  criteria  in  §  63.860  of  the 
£iniad  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
appropriate  EPA  Regional  Office 
representative  listed  below: 

U.S.  EPA  Region  I — Director,  Air 
Compliance  Program;  1  Congress  Street;  Suite 
1100  (SEA);  Boston,  MA  02114-2023;  Phone: 
(617)  918-1650;  Fax:  (617)  918-15Q5. 

U.S.  EPA  Region  n — Air  Compliance 
Branch;  290  Broadway;  New  York,  NY  10007; 
Phone:  (212)  637-4080;  Fax:  (212)  637-3998. 

U.S.  EPA  Region  ID— Chief,  Air 
Enforcement  Branch  (3AP12);  1650  Arch 
Street;  Philadelphia.  PA  19103-2029;  Phone: 
(215)  814-3438;  Fax:  (215)  814-2134;  Region 
in  Office  Website:  http://www.epa.gov/ 
regSartd/hazpollut/hazairpol.htm. 

U.S.  EPA  Region  IV— Air  and  Radiation 
Technology  Branch;  Atlanta  Federal  Center, 


61  Forsyth  Street;  Atlanta,  Georgia  30303- 
3104;  Phone:  (404)  562-9105;  Fax:  (404)  562- 
9095. 

U.S.  EPA  Region  V — Air  Enforcement  and 
Compliance  Assurance  Branch  (AE-17J);  77 
West  Jackson  Boulevard;  Chicago,  IL  60604- 
3590;  Phone:  (312)  353-2088;  Fax:  (312)  353- 
8289. 

U.S.  EPA  Region  VI— Chief,  Toxics 
Enforcement  Section  (6EN-AT);  1445  Ross 
Avenue;  Dallas,  TX  75202-2733;  Phone: 
(214)  665-7224;  Fax:  (214)  665-7446;  Region 
VI  Office  Website:  www.epa.gov/region6. 

U.S.  EPA  Region  VII— 901  N.  5th  Street; 
Kansas  City,  KS  66101;  Phone:  (913)  551- 
7020;  Fax:  (913)  551-7844;  http:// 
www.epa.gov/region07/programs/artd/air/ 
toxics/airtoxl  .htm. 

U.S.  EPA  Region  VUl— Air  Enforcement 
Program  (8ENF-T);  999  18th  Street  Suite  500; 
Denver,  CO  80202;  Phone:  (303)  312-6312; 
Fax:  (303)  312-6409. 

U.S.  EPA  Region  IX— Air  Division;  75 
Hawthorne  Street;  San  Francisco,  CA  94105; 
Phone:  (415)  744-1219;  Fax:  (415)  744-1076. 

U.S.  EPA  Region  X— Office  of  Air  Quality 
(OAQ-107);  1200  Sixth  Avenue;  Seattle,  WA 
98101;  Phone:  (206)  553-4273;  Fax:  (206) 
553-0110. 


Judicial  Review 

The  NESHAP  for  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  semichemical  pulp  mills 
was  proposed  on  April  15, 1998  (63  FR 
18783).  Today's  action  announces  EPA's 
final  decisions  on  the  rule.  Under 
section  307(b)(1)  of  the  CAA,  judicial 
review  of  the  final  rule  is  available  by 
filing  a  petition  for  review  in  the  U.S. 
Coiut  of  Appeals  for  the  District  of 
Coliunbia  Circuit  by  March  13,  2001. 
Only  those  objections  to  this  rule  which 
were  raised  with  reasonable  specificity 
during  the  period  for  public  comment 
may  be  raised  during  judicial  review. 
Under  section  307(b)(2)  of  the  CAA,  the 
requirements  that  are  the  subject  of 
today's  final  rule  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 
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World  Wide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
final  rule  will  also  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  the 
Administrator's  signature,  a  copy  of  the 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  final  rules  at  http://www.epa.gov/ttn/ 
oarpg/t3pfpr.html.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Outline 

The  following  outline  is  provided  to 
aid  in  reading  this  preamble  to  the  final 
rule. 

I.  Background  and  Public  Participation 
n.  Sununary  of  Final  Rule 

A.  Applicability 

B.  Standards 

C.  Performance  Test  Requirements 

D.  Monitoring  Requirements 

E.  Recordkeeping  and  Reporting 
Requirements 

in.  Summary  of  Changes  Since  Proposal 

A.  Applicability 

B.  Definitions 

C.  Standards 

D.  Performance  Test  Requirements 

E.  Monitoring  Requirements 

F.  Reporting  Requirements 

G.  Delegation  of  Authority 

IV.  Summary  of  Responses  to  Major 
Comments 

V.  Siunmary  of  Impacts 

A.  Air  Quality  Impacts 

B.  Cost  Impacts 

C.  Economic  Impacts 

D.  Benefits  Analysis 

E.  Non-Air  Environmental  Impacts 

F.  Energy  Impacts 

VI.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13084,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Congressional  Review  Act 

I.  Background  and  Public  Participation 

Section  112  of  the  CAA  requires  EPA 
to  list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
somce  categories  and  subcategories. 


Major  sources  of  HAP  are  those  that 
have  the  potential  to  emit  greater  than 
9.07  Mg/yr  (10  tpy)  of  any  one  HAP  or 
22.68  Mg/yr  (25  tpy)  of  any  combination 
of  HAP. 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  fi-om  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimmn 
control  level  allowed  for  NESHAP  and 
is  defined  imder  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  soinces 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  tbe  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  5  somces  for 
categories  or  subcategories  with  fewer 
than  30  sources)  (CAA  section 
112(d)(3)). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
the  cost  of  achieving  t&e  emissions 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements  (CAA  section  112(d)(2)). 

On  July  16,  1992  (57  FR  31576),  we 
published  a  list  of  source  categories 
slated  for  regulation  imder  section 
112(c).  That  list  included  the  pulp  and 
paper  production  soince  category 
regulated  by  the  standards  being 
promulgated  today.  We  proposed 
standards  for  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemical 
pulp  mills  covered  by  this  rule  on  April 
15.  1998  (63  FR  18783). 

As  in  the  proposal,  the  final  standards 
give  existing  sources  3  years  from  the 
date  of  promulgation  to  comply.  Sources 
that  begin  construction  or 
reconstruction  after  April  15, 1998  must 
comply  with  the  standards  for  new 
sources  by  March  13,  2001  or  upon 
startup,  whichever  is  later.  We  believe 
these  standards  to  be  achievable  by 


affected  sources  within  the  time 
provided. 

Emissions  limits,  as  well  as 
monitoring,  performance  testing, 
recordkeeping,  and  reporting 
requirements  are  included  in  the  final 
rule.  All  of  these  components  are 
necessary  to  ensure  that  sources  comply 
with  the  standards  both  initially  and 
over  time.  However,  we  have  made 
every  effort  to  simplify  the  requirements 
in  the  rule. 

The  preamble  for  the  proposed 
standards  described  the  rationale  for  the 
proposed  standards.  Public  comments 
were  solicited  at  the  time  of  proposal. 
The  public  comment  period  lasted  &t)m 
April  15,  1998  to  June  15,  1998. 
Industry  representatives,  regulatory 
agencies,  environmental  groups,  and  the 
general  public  were  given  the 
opportimity  to  comment  on  the 
proposed  rule  and  to  provide  additional 
information  during  and  after  the  public 
comment  period.  Although  we  offered  at 
proposal  the  opportimity  for  oral 
presentation  of  data,  views,  or 
argiunents  concerning  the  proposed 
rule,  no  one  requested  a  hearing,  and  a 
hearing  was  not  held. 

We  received  a  total  of  35  letters 
containing  comments  on  the  proposed 
rule  during  and  after  the  public 
comment  period.  Commenters  included 
individual  pulp  and  paper  companies, 
an  industry  trade  association,  an 
environmental  group,  a  local  regulatory 
agency,  an  association  of  State  and  local 
regulatory  agencies,  and  an  association 
of  air  pollution  control  vendors.  Today's 
final  rule  reflects  our  full  consideration 
of  all  of  the  comments  received.  Major 
public  comments  on  the  proposed  rule, 
along  with  our  responses  to  those 
comments,  are  summarized  in  this 
preamble.  See  the  Summary  of  Public 
Comments  and  Responses  memorandum 
for  a  more  detailed  discussion  of  public 
comments  and  our  responses  (docket 
No.  A-94-67). 

n.  Summary  of  Final  Rule 

A.  Applicability 

The  final  rule  applies  to  all  existing 
and  new  kraft,  soda,  sulfite,  and  stand- 
alone semichemical  pulp  mills  with 
chemical  recovery  processes  that 
involve  the  combustion  of  spent  pulping 
liquor.  Specifically,  the  affected  sources 
that  are  regulated  by  today's  final  rule 
are  each  new  nondirect  contact 
evaporator  (NDCE)  recovery  furnace  and 
associated  smelt  dissolving  tank  (SDT) 
located  at  a  kraft  or  soda  pulp  mill,  each 
new  direct  contact  evaporator  (DCE) 
recovery  furnace  system  and  associated 
SDT  located  at  a  kraft  or  soda  pulp  mill, 
each  new  lime  kiln  located  at  a  kraft  or 
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soda  pulp  mill,  each  new  or  existing 
sulfite  combustion  unit  located  at  a 
sulfite  pulp  mill,  each  new  or  existing 
semichemical  combustion  unit  located 
at  a  stand-alone  semichemical  pulp 
mill,  and  each  existing  chemical 
recovery  system  located  at  a  kraft  or 
soda  piUp  mill.  The  chemical  recovery 
system  is  defined  as  all  existing  DCE 
and  NDCE  recovery  furnaces,  SDT,  and 
lime  kilns  at  a  kraft  or  soda  pulp  mill. 

AU  existing  kraft  and  soda  piilp  mills 
have  chemical  recovery  processes  that 


involve  the  combustion  of  spent  pulping 
liquor.  However,  several  existing  sulfite 
and  stand-alone  semichemical  pulp 
mills  do  not  recover  pulping  chemicals 
by  combusting  spent  liquor.  Three  of  the 
1 1  sulfite  mills  use  a  calcium-based 
sulfite  process  and  do  not  have 
chemical  recovery  combustion  units 
and,  thus,  are  not  impacted  by  this  final 
rule.  One  of  the  13  stand-alone 
semichemical  pulp  mills  bums  spent 
liquor  in  a  power  boiler  and  does  not 
have  chemical  recovery;  therefore,  that 


mill  also  is  not  impacted  by  this  final 
rule. 

B.  Standards 

Today's  final  rule  regulates  HAP 
metals  emissions  and/or  gaseous  organic 
HAP  emissions  for  chemical  recovery 
combustion  sources  in  the  pulp  and 
paper  production  source  category.  The 
promulgated  standards  are  sununarized 
in  Table  1. 

BHJJNG  CODE  6560-40-f> 
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The  standards  for  each  subcategory 
are  discussed  in  the  following  sections 
by  the  pollutant  regulated. 

1.  HAP  Metals  Standards  for  Kraft  and 
Soda  Pulp  Mills 

Today's  rule  promulgates  PM 
emissions  limits  as  a  surrogate  for  HAP 
metals  for  new  and  existing  recovery 
furnaces,  SDT,  and  lime  kilns  at  kraJt 
and  soda  pulp  mills.  The  PM  emissions 
limits  are  established  at  the  MACT  floor 
level.  For  existing  kraft  and  soda 
recovery  furnaces  and  SDT,  the  MACT 
floor  level  corresponds  (coincidentally) 
to  the  promulgated  PM  emissions  limits 
in  the  new  source  performance 
standards  (NSPS)  for  kraft  pulp  mills 
(43  PR  7568,  February  23,  1978).  We 
believe  this  level  best  represents  the 
level  of  performance  achievable  by  the 
average  of  the  best-performing  12 
percent  of  sources,  considering  normal 
process  and  operating  variability.  For 
existing  kraft  and  soda  lime  kilns,  the 
MACT  floor  level  is  more  stringent  than 
the  NSPS  because  data  indicate  that  the 
average  of  the  best-performing  12 
percent  of  sources  can  achieve  a  more 
stringent  level. 

The  final  rule  also  allows  the  use  of 
a  "bubble  compliance  alternative"  for 
determining  compliance  with  the  HAP 
metals  standards  for  existing  process 
units  (i.e.,  recovery  furnaces,  SDT,  and 
lime  kilns)  in  the  chemical  recovery 
system  at  kraft  and  soda  pulp  mills.  The 
bubble  compliance  alternative  allows 
mills  to  set  PM  emissions  limits  for  each 
existing  process  unit  in  the  chemical 
recovery  system  at  the  mill  such  that,  if 
these  limits  are  met,  the  total  emissions 
bonx  all  existing  process  units  are  less 
than  or  equal  to  a  mill-specific  bubble 
limit.  This  mill-specific  bubble  limit  is 
calculated  based  on  the  promulgated 
emissions  standards  (referred  to  in  the 
rule  as  reference  concentrations  or 
reference  emissions  rates)  for  each 
process  unit  and  mill-specific  gas  flow 
rates  and  process  rates.  Equation  1  in 
§  63.865(a)(1)  of  the  final  rule  will  be 
used  to  calculate  the  bubble  limit  based 
on  PM  emissions. 

As  in  the  proposed  rule,  the  bubble 
compliance  alternative  is  not  applicable 
to  new  affected  sources  under  this 
rulemaking.  Thus,  all  new  affected 
sources  at  kraft  and  soda  pulp  mills  are 
required  to  meet  the  individual 
emissions  limitations  set  for  those 
sources.  Also,  owners  or  operators  of 
existing  process  units  subject  to  the 
NSPS  for  kraft  pulp  mills  are  required 
to  continue  to  meet  the  PM  emissions 
standards  of  that  rule,  regardless  of 
which  option  they  choose  for  complying 
with  today's  HAP  metals  standards 
(because  that  standard  is  a  separate 


regulatory  requirement  which  remains 
inplace). 

Owners  or  operators  that  choose  to 
comply  with  the  HAP  metals  standards 
using  the  bubble  compliance  alternative 
are  required  to  submit  PM  emissions 
limits  to  the  Administrator  for  approval 
for  each  existing  kraft  or  soda  recovery 
furnace,  SDT,  and  lime  kiln  at  the  miU. 
Before  the  PM  emissions  limits  are 
approved,  the  owner  or  operator  must 
submit  dooOnentation  demonstrating 
that  if  the  PM  emissions  limits  for  each 
emission  source  are  met,  the  entire 
group  of  process  units  in  the  chemical 
recovery  system  are  in  compliance  with 
the  millwide  allowable  PM  emission 
level.  The  allowable  PM  emission  level 
is  determined  from  the  applicable 
bubble  equation  using  the  reference  PM 
concentrations  and  reference  PM 
emissions  rates  for  each  process  unit 
and  source-specific  factors  for  exhaust 
gas  flow  rates  and  process  rates.  Once 
approved  by  the  Administrator,  the  PM 
emissions  limits  are  incorporated  in  the 
operating  permit  for  the  mill.  Thereafter, 
the  owner  or  operator  of  the  kraft  or 
soda  pulp  mill  demonstrates 
compliance  with  the  standards  by 
demonstrating  that  each  recovery 
furnace,  SDT,  and  lime  kiln  emits  less 
than  or  equal  to  the  approved  PM 
emission  limit  for  that  process  unit.  In 
addition,  the  PM  emissions  limits  for 
any  existing  recovery  furnace,  SDT,  or 
lime  kiln  subject  to  the  1978  NSPS  for 
kraft  pulp  mills  must  be  at  least  as 
stringent  as  the  PM  emissions  limits 
established  in  the  NSPS.  An  example  of 
how  the  bubble  compliance  alternative 
can  be  used  to  establish  PM  emissions 
limits  for  process  tinits  in  a  chemical 
recovery  system  at  an  example  mill  is 
provided  in  the  administrative  record 
(Docket  No.  A-94-67). 

With  one  exception,  owners  or 
operators  that  choose  to  comply  with 
the  HAP  metals  standards  using  the 
bubble  compliance  alternative  must 
include  all  existing  process  units  in  a 
chemical  recovery  system  in  the  bubble. 
Any  existing  process  imit  that  can  be 
classified  as  a  stand-by  unit  {i.e.,  a 
process  unit  that  operates  for  less  than 
6,300  hours  during  any  calendar  year) 
cannot  be  included  as  part  of  a  bubble. 
Owners  or  operators  of  stand-by  imits 
must  accept  the  promulgated  PM 
emissions  limits  shown  in  Table  1  for 
those  units. 

2.  Gaseous  Organic  HAP  Standards  for 
Kraft  and  Soda  Pulp  Mills 

Today's  rule  promulgates  a  gaseous 
organic  HAP  standard  for  new  recovery 
furnaces  using  methanol  as  a  surrogate 
for  gaseous  organic  HAP.  All  new 
recovery  furnaces  at  kraft  and  soda  pulp 


mills  must  meet  a  gaseous  organic  HAP 
limit,  as  measured  by  methanol,  of  0.012 
kilogram  per  megagram  (kg/Mg)  (0.025 
poiuid  per  ton  (lb/ton))  of  black  liquor 
solids  (BLS)  fired.  There  are  no  gaseous 
organic  HAP  standards  imder  today's 
rule  for  existing  NDCE  recovery 
furnaces  or  E>CE  recovery  furnace 
systems. 

3.  HAP  Metals  Standards  for  Sulfite 
Pulp  Mills 

Today's  rule  promulgates  PM 
emissions  limits  as  a  siurogate  for  HAP 
metals  for  new  and  existing  sulfite 
combustion  units.  Existing  sulfite 
combustion  units  must  meet  a  PM 
emission  limit  of  0.092  gram  per  dry 
standard  cubic  meter  (g/dscm)  (0.040 
grain  per  dry  standard  cubic  foot  (gr/ 
dscf))  corrected  to  8  percent  oxygen. 
New  sulfite  combustion  units  must  meet 
a  PM  emission  limit  of  0.046  g/dscm 
(0.020  gr/dscf)  corrected  to  8  percent 
oxygen. 

4.  Gaseous  Organic  HAP  Standards  for 
Stand-Alone  Semichemical  Pulp  Mills 

Today's  rule  promulgates  gaseous 
organic  HAP  standards  for  existing  and 
new  semichemical  combustion  units 
using  total  hydrocarbon  (THC)  as  a 
surrogate  for  gaseous  organic  HAP.  All 
stand-alone  semichemical  pulp  mills 
with  existing  or  new  chemical  recovery 
combustion  imits  must  reduce  gaseous 
organic  HAP  emissions  (as  measured  by 
THC  reported  as  carbon)  from  these 
units  by  90  percent,  or  meet  a  gaseous 
organic  HAP  emission  limit  (as 
measured  by  THC  reported  as  carbon)  of 
1.49  kg/Mg  (2.97  lb/ton)  of  BLS  fired. 

C.  Performance  Test  Requirements 

The  following  discussion  identifies 
the  test  methods  to  be  used  for 
compliance  determinations. 

Test  Method  5,  "Determination  of 
Particulate  Emissions  from  Stationary 
Sources"  (40  CFR  part  60,  appendix 
A) — in  conjimction  with  a  measurement 
of  oxygen  concentration  in  the  stack  gas 
using  either  Test  Method  3A, 
"Determination  of  Oxygen  and  Carbon 
Dioxide  Concentrations  in  Emissions 
from  Stationary  Sources  (Instrumental 
Analyzer  Procedure)"  (40  CFR  part  60, 
appendix  A)  or  Test  Method  3B,  "Gas 
Analysis  for  the  Determination  of 
Emission  Rate  Correction  Factor  or 
Excess  Air"  (40  CFR  part  60,  appendix 
A) — is  the  test  method  for  determining 
compliance  with  the  PM  emissions 
limits  for  new  and  existing  kraft  and 
soda  recovery  furnaces,  SDT,  and  lime 
kilns  and  for  new  and  existing  sulfite 
combustion  units.  Test  Method  29, 
"Determination  of  Metals  Emissions 
from  Stationary  Sources"  (40  CFR  part 
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60,  appendix  A)  may  be  used  as  an 
alternative  to  Test  Method  5  for 
measuring  PM  emissions.  Test  Method 
17,  "Determination  of  Particulate 
Emissions  from  Stationary  Sources  (In- 
Stack  Filtration  Method)"  (40  CFR  part 
60,  appendix  A)  may  also  be  used  as  an 
alternative  to  Test  Method  5  if  a 
constant  value  of  0.009  g/dscm  (0.004 
gr/dscf)  is  added  to  the  results  of  Test 
Method  17,  and  the  stack  temperature  is 
no  greater  than  205  degrees  Centigrade 
VC)  (400  degrees  Fahrenheit  (T)). 

Test  Method  308,  "Procedure  for 
Determination  of  Methanol  Emissions 
from  Stationary  Sources"  (40  CFR  part 
63,  appendix  A)  is  the  test  method  for 
determining  compliance  with  the 
gaseous  organic  HAP  emission  limit  for 
new  kraft  and  soda  NDCE  recovery 
furnaces  that  are  not  equipped  with  dry 
electrostatic  precipitator  (ESP)  systems 
and  for  DCE  recovery  furnace  systems. 

Test  Method  25A,  "Determination  of 
Total  Gaseous  Organic  Concentration 
using  a  Flame  Ionization  Analyzer"  (40 
CFR  part  60,  appendix  A)  is  the  test 
method  for  determining  compliance 
with  the  gaseous  organic  HAP  emission 
limit  for  new  and  existing  combustion 
units  at  stand-alone  semichemical  pulp 
mills. 

D.  Monitoring  Requirements 

Each  owner  or  operator  of  an  affected 
source  or  process  unit  must  install, 
operate,  calibrate,  and  maintain  a 
continuous  monitoring  system  for  each 
affected  source  or  process  unit.  The 
owner  or  operator  also  must  establish  a 
range  of  values  for  each  operating 
parameter  (associated  with  a  process 
operation  or  with  an  emission  control 
device)  to  be  monitored  based  upon 
values  recorded  during  the  initial 
performance  test  or  during  qualiiying 
previous  performance  tests  using  the 
reqxiired  test  methods.  If  values  from 
previous  performance  tests  are  used  to 
establish  the  operating  parameter  range, 
the  owner  or  operator  must  certify  that 
the  control  devices  and  processes  had 
not  been  modified  subsequent  to  the 
testing  upon  which  the  data  used  to 
establish  the  operating  ranges  were 
obtained.  The  owner  or  operator  may 
conduct  multiple  performance  tests  to 
establish  ranges  of  operating  parameters. 
The  owner  or  operator  also  may 
establish  expanded  or  replacement 
ranges  during  subsequent  performance 
tests.  An  exceedance  of  the  operating 
parameters  occurs  when  the  measured 
operating  parameter.levels,  averaged 
over  a  specified  time  period,  are  outside 
the  established  range  for  a 
predetermined  duration.  However,  with 
the  exception  of  opacity  exceedances, 
no  more  than  one  exceedance  would  be 


attributed  to  an  affected  source  or 
process  unit  during  any  given  24-hour 
period.  The  following  paragraphs 
describe  the  operating  parameters  to  be 
monitored,  the  averaging  periods  and 
frequency  with  which  these  parameters 
should  be  monitored,  when  corrective 
action  is  required  to  rettim  operating 
parameters  to  levels  that  are  within  the 
established  range,  and  when  operating 
parameter  exceedances  constitute  a 
violation  of  the  emissions  standards. 

Owners  or  operators  of  existing  kraft 
or  soda  recovery  furnaces  that  are 
equipped  with  an  ESP  for  PM  control 
must  install,  calibrate,  maintain,  and 
operate  continuous  opacity  monitoring 
systems  (COMS).  The  COMS  must 
perform  at  least  one  cycle  of  sampling 
and  analysis  for  each  successive  10- 
second  period  and  one  cycle  of  data 
recording  for  each  successive  6-minute 
period.  If  the  average  often  consecutive 
6-minute  average  values  of  opacity 
exceeds  20  percent,  the  owner  or 
operator  must  initiate  the  corrective 
actions  contained  in  the  mill's  startup, 
shutdown,  and  malfunction  (SSM)  plan. 
A  violation  of  the  applicable  emissions 
standards  would  occur  when  opacity  is 
greater  than  35  percent  for  6  percent  or 
more  of  the  operating  time  during  aiiy 
quarterly  period. 

Owners  or  operators  of  new  kraft  or 
soda  recovery  furnaces  and  new  or 
existing  kraft  or  soda  lime  kilns  that  are 
equipped  with  ESP  for  PM  control  must 
also  install,  calibrate,  maintain,  and 
operate  COMS.  The  COMS  must 
perform  at  least  one  cycle  of  sampling 
and  analysis  for  each  successive  10- 
second  period  and  one  cycle  of  data 
recording  for  each  successive  6-niinute 
period.  If  the  average  of  ten  consecutive 
6-minute  average  values  of  opacity 
exceeds  20  percent,  the  owner  or 
operator  must  initiate  the  corrective 
actions  contained  in  the  facility's  SSM 
plan.  A  violation  of  the  applicable 
emissions  standards  would  occur  when 
opacity  is  greater  than  20  percent  for  6 
percent  or  more  of  the  operating  time 
during  any  quarterly  period. 

Owners  or  operators  using  wet 
scrubbers  to  meet  the  PM  emissions 
limits  for  any  kraft  or  soda  recovery 
furnace,  SD'T,  or  lime  kiln  or  any  sulfite 
combustion  unit  must  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  system  capable  of 
determining  and  recording  the  pressure 
drop  and  scrubbing  liquid  flow  rate  at 
least  once  for  each  successive  15-minute 
period.  If  any  3-hour  average  of  the 
pressure  drop  or  scrubbing  liquid  flow 
rate  falls  outside  the  established  range, 
the  owner  or  operator  must  initiate  tibe 
corrective  actions  included  in  the 
facility's  SSM  plan.  A  violation  of  the 


applicable  emissions  standards  occurs 
when  six  or  more  3-hour  average  values 
of  either  parameter  are  outside  the 
established  range  during  any  6-month 
reporting  period. 

Owners  or  operators  using 
regenerative  thermal  oxidizers  (RTO)  to 
comply  with  the  gaseous  organic  HAP 
emission  standard  for  chemical  recovery 
combustion  units  at  stand-alone 
semichemical  mills  must  establish  a 
minimum  RTO  operating  temperat\u« 
that  indicates  at  least  a  90  percent 
reduction  in  HAP  emissions  (as 
measured  by  THC  reported  as  carbon), 
or  outlet  HAP  emissions  (as  measured 
by  THC  reported  as  carbon)  of  less  than 
or  equal  to  1.49  kg/Mg  (2.97  lb/ton)  of  . 
BLS  fired.  To  ensure  ongoing 
compliance,  the  owner  or  operator  must 
install,  calibrate,  maintain,  and  operate 
a  monitoring  system  to  measure  and 
record  the  RTO  operating  temperature 
for  each  successive  15-minute  period.  If 
any  1-hour  average  of  the  operating 
temperature  falls  below  the  minimnni 
established  temperatiire,  the  owner  or 
operator  must  initiate  the  corrective 
actions  contained  in  the  facility's  SSM 
plan.  A  violation  of  the  applicable 
emissions  standards  occurs  when  any  3- 
hour  average  of  the  RTO  operating 
temperature  falls  below  the  minimum 
established  temperature. 

The  owner  or  operator  of  an  affected 
source  or  process  unit  that  uses  a  wet 
scrubber,  ESP,  or  RTO  to  comply  with 
today's  standards  may  monitor 
alternative  operating  p£uameters  subject 
to  prior  written  approval  by  the 
Achninistrator,  as  specified  in  §  63.8(f). 

The  owner  or  operator  of  an  affected 
source  or  process  unit  that  is  complying 
with  today's  standards  through 
operational  changes  or  by  a  control 
device  other  than  those  described  above 
must  submit  a  plan  proposing 
parameters  to  be  monitored,  parameter 
ranges,  and  monitoring  frequencies  to  be 
used  to  determine  ongoing  compliance, 
subject  to  approval  by  the 
Administrator.  If  any  3-hour  average 
value  of  a  monitored  parameter  falls 
outside  the  established  range,  the  owner 
or  operator  must  initiate  the  corrective 
actions  included  in  the  facility's  SSM 
plan.  A  violation  of  the  emissions 
standards  occurs  when  six  or  more  3- 
hom-  average  values  of  a  monitored 
parameter  are  outside  the  established 
range  during  any  6-month  reporting 
period. 

Owners  or  operators  complying  with 
the  gaseous  organic  HAP  standard  for 
new  kraft  and  soda  recovery  furnaces 
through  the  use  of  an  NDCE  recovery 
furnace  equipped  with  a  dry  ESP  system 
are  not  required  to  perform  any 
continuous  parameter  monitoring  for 


3186  Federal  Register / Vol.  66.  No.  9 /Friday.  January  12,  2001 /Rules  and  Regulations 


gaseous  organic  HAP.  However,  each 
owner  or  operator  must  maintain  onsite 
a  certification  statement  signed  by  a 
responsible  mill  official  that  an  NDCE 
recovery  furnace  equipped  with  a  dry 
ESP  system  is  in  use. 

E.  Recordkeeping  and  Reporting 
Requirements 

In  addition  to  all  of  the  recordkeeping 
and  reporting  requirements  outlined  in 
§63.10,  owners  or  operators  of  kraft, 
soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills  must  maintain 
the  following  records  for  each  affected 
source  or  process  unit:  Records  of  the 
BLS  firing  rates  for  all  recovery  furnaces 
at  kraft  and  soda  pulp  mills  and  spent 
liquor  solids  firing  rates  for  all  chemical 
recovery  combustion  units  at  sulfite  and 
stand-alone  semichemical  pulp  mills, 
records  of  the  lime  production  rates 
(calculated  as  calcium  oxide)  for  all 
kraft  and  soda  lime  kilns,  records  of  eill 
parameter  monitoring  data,  records  and 
dociunentation  of  supporting 
calculations  for  compliance 
determinations,  records  of  the 
established  monitoring  parameter  ranges 
for  each  affected  source  or  process  unit, 
and  records  of  all  certifications  made  in 
order  to  determine  compliance  with  the 
gaseous  organic  HAP  standards. 
Consistent  with  requirements  in  the 
NESHAP  General  Provisions  in  subpart 
A  of  40  CFR  part  63  and  the  operating 
permit  program  in  40  CFR  part  70,  all 
records  must  be  maintained  for  a 
minimum  of  5  years. 

m.  Sammary  of  Changes  Since 
Proposal 

A.  Applicability 

At  proposal,  we  defined  affected 
source  as  each  kraft  and  soda  ^4DCE 
recovery  furnace  and  associated  SDT, 
each  kraft  and  soda  DCE  recovery 
furnace  and  associated  SDT,  each  kraft 
and  soda  lime  kiln,  each  sulfite 
combustion  unit,  and  each 
semichemical  combustion  unit. 
However,  this  definition  would  have 
prevented  mills  from  averaging 
emissions  of  HAP  metals  or  the  PM 
surrogate  for  HAP  metals  across  their 
existing  recovery  furnaces,  SDT,  and 
lime  kilns  (a  bubble  compliance 
alternative  which  we  proposed).  To 
allow  averaging  across  these  existing 
emission  points,  we  have  revised  the 
definition  of  affected  source  to  include 
existing  NDCE  recovery  furnaces,  DCE 
recovery  furnaces,  SDT,  and  lime  kilns 
as  process  units  within  a  chemical 
recovery  system  afi^ected  source. 

As  in  the  proposed  rule,  new  sources 
are  not  eligible  for  the  bubble 
compliance  alternative  under  this 


rulemaking,  given  that  state-of-the-art 
equipment  design  and  add-on  controls 
can  be  integrated  and  installed  most 
cost-effectively  during  construction  of 
new  sources.  New  soiut:es  can  be 
designed  and  constructed  with 
maximized  compliance  in  mind.  Also, 
sources  classified  as  new  by  virtue  of 
being  reconstructed  can  be 
reconstructed  with  maximized 
compliance  in  mind.  Therefore,  we  have 
not  revised  the  definition  of  affected 
source  for  new  sources.  Each  new  kraft 
and  soda  recovery  furnace  and 
associated  SDT,  and  each  new  kraft  and 
soda  lime  kiln  will  continue  to  be 
defined  as  an  affected  source  by  itself. 

B.  Definitions 

Because  of  the  changes  in  definition 
of  affected  source  in  the  final  rule,  we 
have  added  definitions  for  "chemical 
recovery  system"  and  "process  unit"  to 
§  63.861  in  the  final  rule.  Chemical 
recovery  system  is  defined  as  all 
existing  DCE  and  NDCE  recovery 
furnaces,  SDT,  and  lime  kilns  at  a  kraft 
or  soda  pulp  mill.  Process  unit  is 
defined  as  an  existing  DCE  or  NDCE 
recovery  furnace,  SDT,  or  lime  kiln  in 
a  chemical  recovery  system  at  a  kraft  or 
soda  pulp  mill. 

To  take  into  accoimt  the  development 
of  gasification  technology  as  a 
replacement  for  conventional  recovery 
furnace  systems,  we  have  added  a 
defiinition  for  "black  liquor  gasification" 
to  §  63.861  in  the  final  rule.  Black  liquor 
gasification  is  defined  as  the 
thermochemical  conversion  of  black 
liquor  into  a  combustible  gaseous 
product.  For  the  same  reason,  we  also 
have  revised  the  definitions  for 
"recovery  furnace,"  "kraft  recovery 
furnace,"  "semichemical  combustion 
imit,"  and  "soda  recovery  furnace"  to 
include  black  liquor  gasification. 

In  order  to  eliminate  any  confusion 
with  the  term  "PM,"  we  have  replaced 
the  term  "PM  HAP"  with  "HAP  metals" 
throughout  the  final  rule.  Therefore,  the 
definition  for  "HAP  metals  '  in  §63.861 
of  today's  rule  replaces  the  definition 
for  "PM  HAP." 

C.  Standards 

In  the  proposed  rule,  we  included  a 
standard  whereby  existing  kraft  and 
soda  lime  kilns  must  ensure  that  the 
concentration  of  PM  in  the  exhaust 
gases  discharged  to  the  atmosphere  is 
less  than  or  equal  to  0.15  g/dscm  (0.067 
gr/dscf)  corrected  to  10  percent  oxygen. 
We  have  decided  not  to  promulgate  this 
PM  standard  because  this  proposed 
standard  does  not  reflect  the 
performance  of  MACT  (i.e.,  the 
surrogate  PM  emissions  levels 
achievable  by  the  best-performing  lime 


kilns,  which  are  controlled  by  ESP).  We 
have  revised  the  PM  standard  for 
existing  lime  kilns  in  the  final  rule  to  be 
equivalent  to  the  revised  HAP  metals 
MACT  floor  PM  level  of  0.15  g/dscm 
(0.064  gr/dscf)  corrected  to  10  percent 
oxygen.  (There  is  also  a  bubble 
compliance  alternative,  whereby,  as 
explained  earlier,  PM  emissions  from 
the  recovery  furnace,  SDT,  and  lime  kiln 
could  in  essence  be  summed  so  long  as 
the  summed  emissions  are  no  greater 
than  the  sum  of  the  otherwise- 
applicable  MACT  emission  standard  for 
each  unit.) 

The  proposed  rule  included  a 
compliance  option  whereby  existing 
kraft  and  soda  recovery  furnaces,  SDT. 
and  lime  kilns  could  meet  a  standard  for 
individual  HAP  metals,  rather  than  for 
the  PM  surrogate  for  HAP  metals  (63  FR 
18758. 18765,  and  18769,  April  15, 
1998;  proposed  §  63.862).  We  have 
decided  not  to  promulgate  this 
alternative  HAP  metals  standard 
because  this  proposed  standard  does  not 
reflect  the  performance  of  MACT  (i.e., 
the  HAP  metals  emissions  levels 
achievable  by  the  best-performing 
sources)  and  also  because  it  would  have 
other  significant  technical  deficiencies. 
(See  docket  No.  A-94-67.)  (Necessarily, 
we  also  are  not  promulgating  the  bubble 
compliance  alternative  associated  with 
this  HAP  metals  option.) 

D.  Performance  Test  Requirements 

To  correct  an  oversight  in  the 
proposed  rule,  we  have  added  an 
oxygen  correction  equation  for 
volumetric  gas  flow  rates  to  the  final 
rule  under  new  §  63.865(b)(4).  The 
equation  will  be  used  to  correct  gas 
streams  to  the  same  oxygen  content  as 
the  associated  emission  limit  (e.g.,  8 
percent  oxygen  for  recovery  furnaces,  10 
percent  oxygen  for  lime  kilns).  For  the 
same  reason,  we  also  revised  the  PM 
emission  limit  equations  for  the  bubble 
compliance  alternative  in  paragraphs 
(a)(1).  {2)(i).  and  (2)(iii)  of  §  63.865  for 
the  final  rule  to  reflect  the  oxygen 
correction  for  volumetric  gas  flow  rates. 
Because  SDT  exhaust  conditions  already 
approximate  ambient  air  conditions,  we 
have  removed  the  oxygen  correction  in 
the  PM  emission  limit  equation  for  SDT 
in  §63.865(a)(2)(ii)  from  the  final  rule. 
We  have  also  clarified  the  oxygen 
correction  equation  in  §  63.865(b)(2). 
which  is  used  to  correct  PM 
concentrations,  for  the  final  rule. 

E.  Monitoring  Requirements 

In  order  to  account  for  any  recovery 
furnaces  that  might  use  a  wet  scrubber, 
we  have  revised  the  wet  scrubber 
monitoring  provisions  in  §  63.864(a)(2). 
(c)(l)(ii),  and  (c)(2)(ii)  for  the  final  rule 
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to  include  kraft  or  soda  recovery 
furnaces.  We  have  clarified  the  opacity 
corrective  action  provisions  in 
§63.864(c)(l)(i)  of  the  final  rule  to  state 
that  affected  sources  or  process  units  are 
required  to  implement  corrective  action 
when  the  average  of  ten  consecutive  6- 
minute  averages  results  in  a 
measurement  greater  than  20  percent 
opacity.  We  also  have  revised  the 
opacity  violation  provisions  in 
§  63.864(c)(2)(i)  and  (ii)  to  clarify  in  the 
final  rule  that  a  violation  of  the 
applicable  emission  standard  would 
occur  when  the  opacity  is  greater  than 
the  specified  level  for  6  percent  or  more 
of  the  operating  time  in  any  quarterly 
period. 

F.  Reporting  Requirements 

We  have  revised  the  excess  emissions 
reporting  provisions  of  §  63.867(c)  for 
the  final  rule  to  clarify  that  reporting 
excess  emissions  below  the  violation 
thresholds  of  §  63.864(c)  does  not 
constitute  a  violation  of  the  applicable 
standard. 

G.  Delegation  of  Authority 

We  have  revised  the  delegation  of 
authority  provisions  in  §  63.868  for  the 
final  rule  to  include  the  following 
authorities  which  will  be  retained  by 
the  Administrator  and  not  transferred  to 
a  State:  Approval  of  alternatives  to 
standards  in  §  63.862  under  §  63.6(g), 
approval  of  major  alternatives  to  test 
methods  under  §63. 7{e)(2)(ii)  and  (f) 
and  as  defined  in  §  63.90,  approval  of 
major  alternatives  to  monitoring  imder 
§  63.8(f)  and  as  defined  in  §  63.90,  and 
approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 
These  authorities  are  retained  because 
any  requests  by  sources  for  alternative 
standards  must  be  considered  by  EPA 
and  acted  upon  in  a  notice  and 
comment  rulemaking.  We  cannot 
delegate  authorities  that  may  alter  the 
stringency  of  the  standard,  that  require 
Federal  oversight  for  national 
consistency,  or  that  may  require  Federal 
rulemaking.  Requests  to  revise 
standards  for  the  source  category  (or 
portions  thereof)  must  be  addressed 
through  the  subpart  E  rulemaking 
process  for  alternative  standards. 

IV.  Summary  of  Responses  to  Major 
Comments 

This  section  summarizes  the  major 
comments  we  received  on  the  proposed 
rule  and  our  responses  to  those 
comments.  A  more  comprehensive 
summary  of  comments  and  responses 
can  be  found  in  docket  No.  A-94-67. 

Comment:  Commenters  questioned 
the  proposed  MACT  floor  of  "no 


control"  for  gaseous  organic  HAP 
emissions  from  existing  NDCE  recovery 
furnaces  and  stated  that  the 
performance  of  dry  ESP  systems  should 
be  the  basis  of  the  MACT  floor  for 
gaseous  organic  HAP  emissions  from 
existing  NDCE  recovery  furnaces.  One 
commenter  provided  a  list  of  13  NDCE 
recovery  furnaces  equipped  with  dry 
ESP  systems,  which  is  a  sufficient 
number  of  recovery  furnaces  to  define 
the  MACT  floor.  A  commenter  also 
noted  that  wet  to  dry  ESP  system 
conversion  is  a  cost-effective  control 
option. 

Response:  We  are  not  basing  the 
MACT  floor  for  existing  NDCE  recovery 
furnaces  on  this  technology  for  the 
following  reasons.  We  have  concluded 
that  existing  NDCE  recovery  furnaces  do 
not  represent  the  "best"  or  "maximimi 
achievable"  technology.  It  is  possible 
that  black  liquor  gasification  is  a  means 
of  reducing  gaseous  organic  HAP 
emissions  from  chemical  recovery 
operations  that  provides  environmental 
benefits  (notably  energy  savings)  which 
are  superior  to  those  provided  by  NDCE 
recovery  furnaces  (whether  equipped 
with  wet  or  dry  ESP  systems). 
Compared  with  NDCE  recovery  furnace 
performance,  development  of  the 
proposed  gasification  technology 
promises  reduced  consumption  of  fossil 
fuel,  increased  efficiency  in  energy 
conversion  and  chemical  recovery, 
elimination  of  the  smelt-water  explosion 
hazard  (inherent  to  the  operation  of 
conventional  recovery  furnaces), 
reduced  maintenance  costs,  and 
significantly  lower  environmental 
emissions  of  criteria  pollutants  (PM, 
SO2,  NOx,  VOC  precursors  to  ozone, 
and  CO)  and  greenhouse  gases  (63  FR 
26607,  May  8,  2000,  Proposed  Final 
Project  Agreement  for  Georgia-Pacific 
XL  Project). 

Because  gasification  systems  do  not 
require  the  use  of  an  ESP,  the  costs  that 
would  be  incurred  by  converting  a  wet 
ESP  system  to  a  dry  ESP  system  are  not 
recoverable  if  the  NDCE  recovery 
furnace  is  replaced  with  a  gasification 
system.  Therefore,  if  we  require  existing 
NDCE  recovery  furnaces  with  wet  ESP 
systems  by  virtue  of  a  MACT  floor  to 
retrofit  to  dry  ESP  systems,  we  would 
tend  to  eliminate  the  incentive  for  the 
industry  to  replace  the  NDCE  recovery 
furnaces  with  gasification  systems 
before  the  end  of  the  useful  life  of  the 
dry  ESP  systems.  Thus,  it  is  our  view 
that  a  MACT  floor  requirement  which 
results  in  retrofitting  to  dry  ESP  systems 
would  create  disincentives  that  would 
discourage  possible  conversion  to  the 
even  more  promising  gasification 
technology,  sathat  such  a  requirement 
need  not  be  considered  to  be  "MACT." 


See  Portland  Cement  Ass'n  v.  EPA,  486 
F.2d  375,  385  (D.C.  Cir.  1973);  Essex 
Chemical  Corp.  v.  Ruckelshaus.  486 
F.2d  427,  439  (D.C.  Cir.  1973)  (in 
establishing  technology-based 
standards,  EPA  must  consider  counter- 
productive effects  of  a  control 
technology  in  determining  whether  it  is 
a  "best"  technology). 

In  a  related  matter,  there  is  a  further 
question  as  to  whether  existing  DCE 
recovery  furnaces  should  be  siUiject  to 
MACT  floor  or  beyond-the-floor 
standards  for  gaseous  organic  HAP.  We 
considered  whether  to  require 
conversion  of  DCE  recovery  furnace 
systems  to  NDCE  recovery  furnaces  with 
(fry  ESP  systems  as  a  beyond-the-floor 
standard.  The  capital  costs  of  this 
retrofitting  would  be  in  the  billions  of 
dollars  and  would  not  be  justified  by  the 
amount  of  HAP  removed.  Moreover,  we 
do  not  view  NDCE  recovery  furnaces 
with  dry  ESP  systems  as  MACT  for 
existing  DCE  recovery  furnaces  because 
it  would  create  the  same  disincentives 
for  conversion  to  gasification  just 
discussed,  including  potentially 
foregoing  significant  energy-saving 
opportxmities.  (See  CAA  section 
112(d)(2),  which  includes  energy 
impacts  as  a  relevant  consideration  in 
beyond-the-floor  determinations.) 
Consequently,  we  are  not  adopting  a 
beyond-the-floor  standard  for  DCE 
recovery  furnaces. 

It  would  also  be  highly  anomalous  to 
adopt  a  MACT  floor  based  on  the 
performance  of  NDCE  recovery  furnaces 
with  dry  ESP  systems,  for  the  following 
reason.  As  explained  above,  we  are  not 
adopting  a  beyond-the-floor  standard  for 
existing  DCE  recovery  furnaces,  and  the 
MACT  floor  for  existing  DCE  recovery 
furnaces  is  "no  control."  This  would 
yield  the  result  that  a  MACT  floor 
determination  would  apply  only  to 
NDCE  recovery  furnaces — the  better- 
performing  furnace  type.  Hence  the 
anomaly — ^the  only  type  of  existing 
recovery  furnace  to  inciu'  regulatory 
costs  would  be  the  better-performing 
NDCE  recover}'  furnaces.  Although,  as 
also  explained  above,  we  currently  do 
not  view  gaseous  organic  HAP  control  of 
existing  NDCE  or  DCE  recovery  furnaces 
as  MACT  in  order  to  preserve  incentives 
for  conversion  of  the  furnaces  to 
gasification  systems,  in  determining  that 
there  should  be  no  further  control  of 
these  units  under  CAA  section  1 1 2(d)  at 
the  present  time,  we  are  also  swayed  by 
avoiding  the  anomaly  of  controlling 
only  NDCE  recovery  furnaces. 

We  also  note  that  the  new  source 
standard  for  recovery  furnaces  reflects 
the  performance  of  NDCE  recovery 
furnaces  equipped  with  dry  ESP 
systems.  We  could  not  base  the  standard 
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on  the  performance  of  gasification  at 
this  time  because  acciu^te  data 
dociunenting  performance  on  pulp  and 
paper  combustion  sources  do  not  yet 
exist.  Obtaining  accurate  performance 
data  on  gasification  systems  is  one  of 
the  purposes  of  the  proposed  Final 
Project  Agreement  for  the  Georgia- 
Pacific  XL  Project  (63  FR  26607,  May  8, 
2000).  In  any  case,  we  also  do  not 
believe  that  this  standard  poses  the 
same  potential  to  discourage  use  of 
gasification.  First,  we  expect  that 
sources  using  gasification  technology 
will  be  able  to  meet  the  standard. 
Second,  we  are  prepared  to  exercise 
flexibihty  as  to  compliance  dates  for  any 
new  source  basing  its  compliance  on 
use  of  gasification  technology, 
consistent  with  the  statute  (63  FR 
26607,  May  8.  2000). 

Comment:  Several  commenters 
objected  to  the  proposed  beyond-the- 
floor  MACT  standard  for  gaseous 
organic  HAP  emissions  from  existing 
semichemical  combustion  units  that  are 
not  fluidized-bed  reactors.  Commenters 
also  claimed  that  the  proposed  emission 
limit  is  not  supportable  for  some  types 
of  chemical  recovery  combustion  imits, 
such  as  recovery  furnaces. 

Response:  We  disagree  with  the 
commenters.  Based  on  available 
emissions  data  and  oiu  RTO  cost 
estimates,  RTO  represent  a  cost-effective 
control  strategy  for  meeting  the 
proposed  gaseous  organic  HAP 
emissions  limits.  (See  docket  No.  A-94- 
67.) 

Comment:  A  commenter  provided 
data  for  kraft  and  soda  recovery 
furnaces,  SDT,  and  lime  kilns  which  the 
commenter  believes  show  a  lack  of 
correlation  between  outlet  emissions  of 
PM  and  outlet  emissions  of  HAP  metals. 
According  to  the  commenter,  variations 
in  raw  materials  and  processes  have  a 
greater  effect  on  uncontrolled  HAP 
metals  emissions,  and,  therefore, 
controlled  emissions,  than  the  type  of 
control  device  used.  According  to  the 
commenter,  there  is  not  a  straight 
correlation  between  reducing  PM  and 
reducing  HAP  metals. 

Response:  Regarding  the  commenter's 
suggestion  that  there  is  a  lack  of 
statistical  correlation  between  HAP 
metals  emissions  and  PM  emissions,  we 
agree  that  the  ratio  of  the  mass  of  HAP 
metals  to  the  total  mass  of  PM  emitted 
varies  from  source  to  source. 
Additionally,  the  amount  of  HAP  metals 
in  PM  at  each  source  varies.  We  do  not 
agree  with  the  commenters'  assertion 
that  PM  is  an  inappropriate  surrogate  for 
particulate  HAP  metals  emissions. 
Hazardous  air  pollutant  metals  are  a 
component  of  PM,  and  control  devices 
designed  for  PM  removal  also  remove 


particulate  HAP  metals  at  a  similar  rate. 
Therefore,  emission  control  efficiencies, 
determined  by  measiuing  emissions  at 
both  the  inlet  and  the  outlet  of  the 
control  device,  are  similar  for  both  PM 
and  particulate  HAP  metals.  Outlet  PM 
emissions  are  a  good  indicator  of  the 
performance  of  the  control  device,  and 
there  is  no  doubt  that  PM  is  an 
appropriate  siurogate  for  particidate 
HAP  metals. 

Also,  after  reviewing  available  HAP 
metals  emissions  data,  we  conclude  that 
there  are  insufficient  data  to  establish 
numerical  HAP  metals  emissions  limits 
that  reflect  MACT.  Consequently,  we 
have  chosen  not  to  promulgate  the 
proposed  numerical  HAP  metals 
emissions  limits  and  the  associated  HAP 
metals  bubble  compliance  alternative. 

Comment:  A  number  of  commenters 
objected  to  the  proposed  emissions 
limits  for  PM  (as  a  surrogate  for  HAP 
metals)  for  existing  sources. 
Commenters  suggested  that  the  PM 
emissions  limits  be  recalculated  using 
additional  PM  emissions  data  because 
they  believe  that  many  imits  operate 
well  below  the  emissions  levels  selected 
for  the  proposed  MACT  floors. 
Commenters  also  took  issue  with  our 
using  the  PM  standards  in  the  NSPS  for 
Kraft  Pulp  Mills  as  the  basis  for  the  HAP 
metals  MACT  floors  for  existing  kraft 
and  soda  combustion  sources  and  noted 
that  we  failed  to  accoimt  for  the  fact  that 
the  technology  reflected  in  the  NSPS  for 
Kraft  Pulp  Mills  is  an  old  technology 
and  that  niunerous  so\ux:es  are 
achieving  emissions  reductions  well 
beyond  the  NSPS. 

Response:  We  disagree  with  the 
commenters  regarding  their  objections 
to  the  proposed  PM  emissions  limits  for 
existing  kraft  and  soda  recovery 
furnaces  and  SDT.  We  believe  that  the 
MACT  floor  PM  emissions  limits  for 
recovery  furnaces  and  SDT  are  justified 
due  to  the  variability  in  PM  emissions 
from  these  sources  and  the  uncertainties 
about  why  the  same  types  of  control 
equipment  perform  at  different  levels 
under  comparable  circiunstances. 
Therefore,  we  believe  that  the  standards 
in  the  final  rule  retisonably  reflect  the 
level  of  performance  achievable  in 
practice  by  the  average  of  the  best- 
performing  12  percent  of  sources. 

For  existing  lime  kilns,  the  control 
devices  that  we  thought  were 
representative  of  the  HAP  metals  MACT 
floor  were  ESP,  high-efficiency  venturi 
scrubbers,  and  ESP  and  scrubbers  in 
combination.  However,  lime  kilns 
equipped  with  ESP  consistently  show 
lower  PM  emissions  than  lime  kilns 
equipped  with  scrubbers,  and  it  is 
apparent  that  there  are  a  sufficient 
number  of  lime  kUns  equipped  with 


ESP  to  be  representative  of  the  HAP 
metals  MACT  floor.  (That  is,  sufficient 
numbers  of  sources  are  equipped  with 
ESP  such  that  the  level  of  performance 
of  a  lime  kiln  equipped  with  an  ESP 
represents  the  level  of  performance 
achievable  by  the  average  of  the  best- 
performing  12  percent  of  existing  kraft 
and  soda  lime  kilns.)  Therefore,  today's 
action  corrects  that  error  and 
recalculates  the  PM  emission  limitation 
achievable  by  the  technology  that 
represents  the  MACT  floor  for  existing 
lime  kilns  based  on  the  performance  of 
a  lime  kiln  equipped  with  a  properly 
designed  and  operated  ESP. 

Based  on  available  data  from  monthly 
and  annual  compliance  tests,  lime  kilns 
equipped  with  ESP  can  achieve  PM 
emissions  as  low  as  O.0O23  g/dscm 
(0.001  gr/dscf)  and  as  high  as  0.15  g/ 
dscm  (0.064  gr/dscf)  at  10  percent 
oxygen.  To  account  for  this  variability 
in  PM  emissions  from  lime  kiln  ESP,  we 
are  setting  the  HAP  metals  MACT  floor 
for  existing  lime  kilns  at  0.15  g/dscm 
(0.064  gr/dscf)  at  10  percent  oxygen, 
which  is  slightly  less  than  the  proposed 
HAP  metals  MACT  floor  of  0.15  g/dscm 
(0.067  gr/dscf)  at  10  percent  oxygen. 

The  best-performing  lime  kiln  ESP 
(which  represents  MACT  for  HAP 
metals  for  new  lime  kilns)  is  more  than 
twice  the  size  (i.e.,  has  twice  the  specific 
collecting  area)  of  typical  lime  kiln  ESP, 
and  its  performance  remains  the  basis 
for  the  new  source  MACT  standard. 
Therefore,  today's  action  does  not  differ 
from  the  proposed  standard  for  HAP 
metals  for  new  lime  kilns. 

V.  Summary  of  Impacts 

A.  Air  Quality  Impacts 

At  the  current  level  of  control, 
emissions  of  HAP  (HAP  metals  and 
gaseous  organic  HAP)  are  approximately 
20,400  Mg/yr  (22,500  tpy),  and 
emissions  of  other  pollutants  (PM,  VOC, 
CO,  SO2,  NOx)  are  approximately 
507,100  Mg/yr  (559,000  tpy). 
Implementation  of  today's  final  rule  is 
expected  to  reduce  emissions  of  HAP, 
PM,  VOC,  CO,  and  SO2,  and  slightly 
increase  emissions  of  NOx.  The  EPA 
estimates  that  emissions  of  HAP  will  be 
reduced  by  approximately  2,500  Mg/yr 
(2,700  tpy)  and  emissions  of  other 
pollutants  by  approximately  107,900 
Mg/yr  (118,900  tpy). 

5.  Cost  Impacts 

The  estimated  capital  cost  of  control 
for  today's  final  rule  is  $241  million 
(1997$)  and  includes  the  cost  to 
piuchase  and  install  both  the  control 
equipment  and  monitoring  equipment. 
Most  (89  percent)  of  the  capital  cost  can 
be  attributed  to  the  PM  controls  for 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations  3189 


kraft,  soda,  and  sulfite  combustion 
units. 

The  estimated  annual  cost  of  the  rule 
is  $32.2  million/yr  (1997$)  and  accounts 
for  the  year-to-year  operating  expenses 
associated  with  the  control  equipment 
and  the  monitoring  equipment,  in 
addition  to  the  capital  recovery  expense 
associated  with  the  equipment 
purchases.  Most  (79  percent)  of  the 
annual  cost  can  be  attributed  to  the  PM 
controls  for  kraft,  soda,  and  sulfite 
combustion  imits. 

The  total  average  costs  for  annual 
recordkeeping  and  reporting  activities 
required  by  the  final  rule  are  estimated 
to  be  $962,600/yr  (1997$)  through  die 
third  year  after  the  effective  date  and 
$5.4  million/yr  (1997$)  duough  the 
third  year  after  the  compliance  date. 

These  capital  and  aimualized  cost 
estimates  are  intended  to  represent  the 
maximum  expected  costs  of  the 
NESHAP  and  do  not  account  for  the 
potential  cost  savings  achieved  by  mills 
that  will  successfully  use  the  bubble 
compliance  alternative. 

C  Economic  Impacts 

This  section  presents  a  summary  of 
EPA's  evaluation  of  the  economic 
impacts  of  today's  final  nde.  A  more 
detailed  analysis  of  the  economic 
impacts  of  this  nde,  as  well  as  the 
recently  promulgated  NESHAP  for 
noncombustion  pulp  and  paper  sources 
(i.e.,  MACT  I  and  MACT  III)  and 
promiUgated  effluent  limitation 
guidelines,  is  discussed  in  the  Economic 
Analysis  for  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Category:  Pidp  and  Paper 
Production;  Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  Performance  Standards: 
Pulp,  Paper,  and  Paperboard  Category — 
Phase  1  (DCN  14649;  hereafter,  the 
Economic  Analysis,  or  EA).  The  EPA 
estimates  that  the  pulp  and  paper 
industry  will  incur  total  capital  costs  of 
$240  miUion  (1997$)  under  the  final 
rule.  Overall,  EPA  projects  total 
annualized  compliance  expenditiu^s  of 
$30  million  (1997$). 

Price  increases  of  less  than  0.5 
percent  are  anticipated  for  bleached 
papergrade  kraft  and  soda,  dissolving 
kraft,  dissolving  sulfite,  papergrade 
sulfite,  and  semichemical  pulps  and 
products.  A  price  increase  of  1.4  percent 
is  expected  for  unbleached  kraft  pulps. 
Based  on  our  economic  modeling  of  the 
impacts  of  such  changes,  we  do  not 
anticipate  any  facility  closures  nor  firm 
failures  as  a  residt  of  compliance  with 
this  final  rule.  In  addition,  we  expect 
that  production  decreases,  employment 
changes,  and  impacts  on  international 
trade  will  be  minimal. 


D.  Benefits  Analysis 

Implementation  of  today's  final  rule  is 
expected  to  reduce  emissions  of  HAP, 
PM,  VOC,  CO,  and  SO2,  while  it  is 
expected  to  slightly  increase  emissions 
of  NOx.  Such  pollutants  can  potentially 
cause  adverse  health  effects  and  can 
have  welfare  effects,  such  as  impaired 
visibility  and  reduced  crop  yields.  In 
the  benefits  analysis,  we  have  not 
conducted  detailed  air  quality  modeling 
to  evaluate  the  magnitude  and  extent  of 
the  potential  impacts  from  individual 
pulp  and  paper  facilities.  Nevertheless, 
to  the  extent  that  emissions  from  these 
facilities  cause  adverse  effects,  this  final 
rule  would  mitigate  such  impacts. 

1.  Qualitative  Description  of  Pollutant 
Effects 

This  final  rule  is  designed  to  reduce 
the  emissions  of  HAP,  as  defined  in 
section  112  of  the  CAA.  Several  of  these 
HAP  are  classified  as  known,  probable, 
or  possible  human  carcinogens.  They 
have  also  been  shown  to  cause  other 
adverse  health  effects,  such  as  damage 
to  the  eye,  central  nervous  system,  liver, 
kidney,  and  respiratory  system 
depending  upon  the  exposures  to  these 
emissions.  The  types  of  studies  in 
which  these  various  effects  have  been 
reported  include:  (1)  Epidemiological 
studies  of  health  effects  occurring  in 
human  populations  (e.g.,  the  general 
population,  or  workers  exposed  in  the 
workplace),  (2)  case  reports  that 
document  hiunan  exposiue  incidents 
(e.g.,  accidental  releases  or  poisonings), 
(3)  carefully  controlled  laboratory 
exposures  of  volunteer  hiunan  subjects, 
and  (4)  laboratory  studies  on  animals. 

Emissions  of  VOC  and  NOx  interact  in 
the  presence  of  sunlight  to  create 
ground-level  ozone.  Recent  scientific 
evidence  shows  an  association  between 
elevated  ozone  concentrations  and 
increases  in  hospital  admissions  for  a 
variety  of  respiratory  illnesses  and 
indicates  that  ground-level  ozone  not 
only  affects  people  with  impaired 
respiratory  systems  (such  as  asthmatics), 
but  healthy  adults  and  children  as  well. 
Adverse  welfare  effects  of  ozone 
exposure  include  damage  to  crops,  tree 
seedlings,  ornamentals  (shrubs,  grass, 
etc.),  and  forested  ecosystems. 

The  reactions  between  VOC  and  NOx 
to  form  ozone  depend  on  the  balance  in 
concentrations  of  each  pollutant  found 
in  the  ambient  air.  For  example,  when 
the  concentration  of  NOx  is  high 
relative  to  the  concentration  of  VOC, 
VOC  reductions  are  effective  in  limiting 
ozone  formation,  while  NOx  reductions 
in  that  situation  are  ineffective.  This 
rule  is  expected  to  increase  NOx 
emissions  slighUy,  but  also  decrease 


VOC  emissions.  The  increase  in  NOx 
under  this  rule  is  not  expected  to  cause 
significant  adverse  health  or  welfeire 
impacts  because  the  magnitude  of  the 
NOx  increase  fless  than  500  Mg/yr)  is 
very  small  relative  to  the  total  NOx 
inventory. 

The  VOC  emission  reductions  from 
this  rule  occur  primarily  in  rural 
attainment  areas.  These  areas  tend  to  be 
NOx  limited;  therefore,  VOC  reductions 
are  not  expected  to  affect  ozone 
concentrations.  The  low-end  estimate  of 
VOC  benefits  relates  to  emissions 
reductions  (3,400  Mg/yr)  occurring  in 
ozone  nonattainment  areas.  Since  ozone 
nonattainment  areas  are  typically  urban 
areas  that  are  VOC  limited,  these 
emissions  reductions  are  likely  to  be 
effective  in  limiting  ozone  formation. 
The  high-end  of  the  range  of  VOC 
benefits  includes  all  VOC  emissions 
reductions  (31,000  Mg/yr)  expected  to 
occiu-  for  this  rule.  This  estimate  is 
included  to  account  for  the  uncertainty 
as  to  whether  specific  rural  areas  are 
NOx  limited. 

Exposure  to  PM  has  been  associated 
with  the  following  adverse  human 
health  effects:  Premature  mortality, 
aggravation  of  respiratory  and 
cardiovascular  disease,  changes  in  lung 
function  and  increased  respiratory 
symptoms,  alterations  in  lung  tissue  and 
structure,  and  altered  respiratory  tract 
defense  mechanisms.  In  general, 
exposed  populations  at  greater  risk  bom 
these  effects  are  the  following: 
individuals  with  respiratory  disease  and 
cardiovascular  disease,  individuals  with 
infectious  disease,  elderly  individuals, 
asthmatic  individuals,  and  children. 
Reduced  welfare  is  associated  with 
elevated  concentrations  of  fine  particles, 
which  reduce  visibility,  damage 
materials,  and  cause  soiling.  The 
reductions  in  PM  emissions  under  this 
rule  (approximately  21,000  Mg/yr)  are 
intended  to  decrease  the  adverse  effects 
of  PM,  to  the  extent  that  populations  or 
scenic  destinations  are  located  within 
pollutant  transport  distance  of  pulp  and 
paper  facilities. 

Carbon  monoxide  is  a  colorless, 
odorless  gas  that  is  toxic  to  mammals. 
When  inhaled,  it  combines  with 
hemoglobin,  v/hich  reduces  the  oxygen- 
carrying  capacity  of  blood  and  results  in 
less  oxygen  being  transported  to  vital 
organs  of  the  body.  This  can  have 
detrimental  effects  on  the 
cardiovascular  and  central  nervous 
systems.  There  are  numerous  studies 
that  support  the  association  between 
ambient  CO  levels  and  adverse  health 
effects  which  have  been  cited  in  the  Air 
Quality  Criteria  Document  for  Carbon 
Monoxide  (EPA  Document  No.  600/P- 
99/OOlF.  June  2000).  The  reduction  of 
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CO  emissions  under  this  rule  is 
intended  to  diminish  these  potential 
effects. 

Sulfur  dioxide  oxidizes  in  water  to 
form  both  sulfurous  and  sulfuric  acids. 
When  SO2  dissolves  in  the  atmosphere 
in  rain,  fog,  or  snow,  the  acidity  of  the 
deposition  can  corrode  various 
materials  and  cause  damage  to  both 
aquatic  and  terrestrial  ecosystems. 
Sulfur  dioxide  can  also  transform  into 
PM2.S,  (i.e.,  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  2.5  micrometers).  Emissions  of  SO2 
are  reduced  slightly  (20  Mg/jrr)  under 
this  rule. 

2.  Monetized  Air  Quality  Benefits 

We  used  a  benefit  transfer  method  to 
value  a  subset  of  the  emissions 
reductions  for  the  MACT  II  rule. 
Monetized  benefit  values  are  estimated 
for  only  VOC,  SO2,  and  PM  emissions 
reductions  expected  to  result  from  this 
nde.  This  meUiod  relies  on  a  benefits 
analysis  conducted  for  the  Ozone  and 
PM  national  ambient  air  quality 
standards  (NAAQS).  The  benefits 
analysis  conducted  for  the  NAAQS 
involves  the  same  pollutants  that  are 
impacted  by  this  pulp  and  paper 
rulemaking,  and  we  assume  the  values 
from  the  NAAQS  analysis  are  applicable 
to  this  final  rule.  The  NAAQS  analysis 
valued  the  national-level  benefits 
achieved  fit)m  a  single,  "representative" 
year  under  a  new  set  of  standards.  The 
benefits  (in  dollars)  per  ton  of  reduction 
of  each  pollutant  were  then  applied  to 
the  projected  reductions  of  the  same 
pollutants  imder  this  final  rule. 

We  assume  that  the  relationship  of 
emission  changes  with  the  health  and 
welfare  effects  associated  with  the 
NAAQS-esUmated  ozone  and  PM 
concentrations  correspond  to  the 
projected  changes  in  emissions  from 
pulp  and  paper  mills.  No  air  quality 
modeling  was  conducted  to  evaluate 
potential  changes  in  human  exposure 
under  the  rule,  so  the  actual  magnitude 
and  timing  of  hmnan  health  benefits  are 
unknown. 

In  some  cases,  we  did  consider  the 
location  of  mills  when  applying  the 
NAAQS  benefits  per  ton  figures.  For 
VOC  monetized  benefits,  a  low-end 
estimate  included  emissions  only  in 
ozone  nonattainment  areas,  which  was 
compared  to  a  high-end  estimate  that 
used  all  VOC  emissions.  For  SO2,  the 
benefit  transfer  values  differed  between 
mills  located  in  the  eastern  and  western 
portions  of  the  United  States.  Some 
benefit  categories  were  not  monetized  at 
all,  due  to  a  lack  of  sufficient  data. 
Nevertheless,  the  largest  monetized 
benefits  are  derived  from  PM 
reductions,  for  which  we  used    - 


nationwide  emission  estimates  and 
assume  that  the  distributions  of  exposed 
populations  from  the  ozone  and  PM 
studies  are  similar  to  those  exposed  to 
pulp  and  paper  mill  emissions. 

l^e  EPA  estimates  that  the  r\ile 
would  reduce  HAP  emissions  by 
approximately  2,500  Mg/yr;  VOC 
emissions  by  approximately  31,000  Mg/ 
yr  (3,400  Mg/yr  in  ozone  nonattainment 
areas);  CO  emissions  by  56,000  Mg/yr; 
PM  emissions  by  approximately  21,000 
Mg/yr;  and  SO2  emissions  by  20  Mg/yr; 
and  increase  NOx  emissions  by 
approximately  500  Mg/yr.  Based  upon 
the  previously  discussed  emissions 
reductions,  we  estimate  that  the 
monetary  benefits  of  the  rule  range 
between  $280  million  and  $370  million 
(1997$)  for  a  representative  year. 

This  rule  is  expected  to  result  in 
reductions  in  PM  emissions  for  particles 
of  varying  sizes.  We  expect  most  PM 
reductions  to  be  in  the  size  range  of 
PMio  and  below.  This  assiunption  is 
based  upon  the  fact  that  existing 
chemical  recovery  process  sources 
typically  have  PM  controls  in  place 
which  have  removed  most  of  the  large 
particles  associated  with  uncontrolled 
emissions.  However,  it  is  likely  that  a 
small  fraction  of  emissions  reductions 
will  be  for  particles  above  PMio- 
Reductions  in  emissions  of  particle  sizes 
greater  than  10  micrometers  may  not 
result  in  the  same  benefits  as  particles 
of  sizes  less  than  10  micrometers.  As 
such,  PM-related  benefits  reported  for 
this  rule  represent  an  upper-boimd 
estimate  on  the  applicable  PM 
emissions  reductions. 

These  figures  suggest  that  the  benefits 
of  today's  final  rule  may  be  significantly 
greater  than  the  projected  costs.  Chapter 
4  of  the  EA  presents  a  detailed 
description  of  the  methodology  used  to 
monetize  the  benefits  of  the  rule. 

E.  Non-Air  Environmental  Impacts 

The  quantity  of  PM  collected  will 
increase  when  recovery  furnace  PM 
control  devices  are  upgraded  or 
replaced  to  comply  with  today's  final 
HAP  metals  standards.  However,  no 
increases  in  solid  waste  disposal  are 
expected  because  existing  mills  have 
sufficient  capacity  within  the  chemical 
recovery  process  to  recycle  the 
additional  PM  collected. 

If  owners  or  operators  choose  to 
replace  wet  scrubbers  with  ESP  to 
comply  with  the  HAP  metals  standard 
for  Ume  kilns,  the  generation  of 
wastewater  will  be  reduced.  The 
significance  of  the  reduction  in 
wastewater  will  depend  on  whether  the 
scrubber  discharge  had  previously  been 
recycled  and  reused.  If  wet  scrubbers 
are  replaced  by  ESP  (and  there  was  no 


prior  recycle  or  reuse  of  scrubber 
discharge).  EPA  estimates  that 
wastewater  discharge  will  decrease 
nationwide  by  about  35  billion  liters  per 
year  (9.3  billion  gallons  per  year) 
following  implementation  of  the  rule. 

F.  Energy  Impacts 

The  overall  energy  demand  (i.e.. 
electricity  plus  natxiral  gas)  is  expected 
to  decrease  by  about  13,700  megawatt- 
hoius  per  year  (MWh/yr)  nationwide 
imder  today's  final  rule.  Electricity 
requirements  are  expected  to  decrease 
by  about  17.800  MWh/yr  under  the  final 
rule.  This  net  decrease  in  electricity 
requirements  includes  an  expected 
increase  of  about  39,600  MWh/yr  when 
PM  control  devices  on  kraft  and  soda 
recovery  furnaces  and  SDT  and  sulfite 
combustion  units  are  upgraded  or 
replaced,  an  expected  increase  of  18,400 
MWh/yr  when  gaseous  organic  HAP 
controls  (i.e.,  RTO)  are  added  to 
semichemical  combustion  imits,  and  an 
expected  decrease  of  about  75,900 
MWh/yr  if  wet  scrubbers  are  replaced 
by  ESP  to  provide  increased  control  of 
PM  emissions  from  kraft  and  soda  lime 
kilns.  Natural  gas  requirements  are 
expected  to  increase  by  about  4,100 
MWh/yr  when  gaseous  organic  HAP 
controls  are  added  to  semichemical 
combustion  units.  This  estimate  is  based 
on  an  increase  of  0.4  million  cubic 
meters  per  year  (14  million  cubic  feet 
per  year)  of  natural  gas,  assuming  1 J924 
British  thermal  units  per  cubic  foot  of 
natiual  gas. 

VI.  AdministratiTe  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51736,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 
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(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mamdates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pxirsuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  this  action  is  a  "significant 
regulatory  action"  because  it  will  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  Consequently,  this 
action  was  submitted  to  OMB  for  review 
imder  Executive  Order  12866.  Any 
written  comments  from  OMB  and 
written  EPA  responses  are  available  in 
the  docket  (see  ADDRESSES  section  of 
this  preamble). 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoiuitable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regidatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law  unless  EPA 
consxilts  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13084.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute,  that  significantly  or 
uniquely  aiffects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
vrith  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the. 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  to  "provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  final 
rule  does  not  significantly  or  uniquely 
affect  the  conamunities  of  Indian  tribal 
governments.  No  tribal  governments 
own  or  operate  kraft.  soda,  sulfite,  or 
stand-alone  semichemical  pulp  mills. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  rule.  This  final  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 


E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
thefr  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
(in  conjunction  with  the  MACT  I  and 
MACT  in  rules  and  the  effluent 
guidelines  recently  promulgated  for  the 
pulp  and  paper  industry)  contains  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  According, 
EPA  has  prepared  under  section  202  of 
the  UMRA  a  written  statement,  which  is 
summarized  below. 

1.  Statutory  Authority 

The  statutory  authority  for  this 
rulemaking  is  section  112  of  the  CAA. 
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Title  HI  of  the  CAA  Amendments  was 
enacted  to  reduce  the  amount  of 
nationwide  air  toxic  emissions.  Section 
112(b)  lists  the  189  chemicals, 
compounds,  or  groups  of  chemicals 
deemed  by  Congress  to  be  HAP.  These 
toxic  air  pollutants  are  to  be  regulated 
by  NESfL\P.  Hazardous  air  poUutaut 
emissions  from  the  pulp  and  paper 
production  source  category  are  being 
regulated  under  section  112(d)  of  the 
CAA.  The  NESHAP  requires  existing 
and  new  major  sources  to  control 
emissions  of  HAP  using  MACT. 

The  pulp  and  paper  production 
source  category  includes  all  mills  that 
produce  pulp  and/or  paper.  The 
NESHAP  for  the  source  category  are 
being  developed  in  phases.  This  final 
^4ESHAP.  referred  to  as  MACT  U, 
regulates  chemical  recovery  combustion 
soiut:es  at  kraft.  soda,  sulfite,  and  stand- 
alone semichemical  pulp  mills.  The 
final  NESHAP  for  noncombustion 
sources  (i.e.,  MACT  I  and  MACT  HI) 
regulates  noncombiistion  processes  at 
mills  that  (l)  chemically  pulp  wood 
fiber  (using  kraft,  sulfite,  soda,  and 
semi-chemical  methods)  (MACT  I),  and 
(2)  mechanically  pulp  wood  fiber  (e.g., 
groundwood,  thermomechanical, 
pressurized),  pulp  secondary  fibers 
(deinked  and  nondeinked),  and  pulp 
nonwood  (MACT  III). 

Regarding  EPA's  compliance  with 
section  205(a),  EPA  did  identify  and 
consider  a  reasonable  niunber  of 
alternatives.  A  siunmary  of  these 
alternatives  and  their  costs  and 
environmental  impacts  is  provided  in 
the  preamble  to  the  proposed  rule  (63 
FR  18773.  April  15, 1998).  Additional 
information  on  the  costs  and 
enviroiunental  impacts  of  the  regulatory 
alternatives  is  presented  in  the  Revised 
Nationwide  Costs,  Environmental 
Impacts,  and  Cost  Effectiveness  of 
Regulatory  Alternatives  for  Kraft,  Soda, 
Sulfite,  and  Semichemical  Combustion 
Soiu-ces  Memo  (docket  No.  A-94-67). 

The  chosen  alternative  represents  the 
MACT  floor  for  chemical  recovery 
combustion  sources  at  kraft,  soda,  and 
sulfite  pulp  mills  and  is  the  least  costly 
and  least  burdensome  alternative  for 
those  sources.  The  chosen  alternative 
also  includes  an  option  more  stringent 
than  the  MACT  floor  for  chemical 
recovery  combustion  sources  at  stand- 
alone semichemical  pulp  mills. 
However,  EPA  considers  the  cost 
effectiveness  of  the  more  stringent 
option  for  semichemical  chemical 
recovery  combustion  sources  (less  than 
$2,900/Mg  of  HAP  reduced)  acceptable, 
especially  when  measured  against  the 
environmental  benefits  of  reducing 
emissions  of  both  HAP  and  non-HAP. 
Therefore,  EPA  concludes  that  the 


chosen  alternative  is  the  least  costly  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  section  112,  as 
called  for  in  section  205(a). 

2.  Social  Costs  and  Benefits 

The  regulatory  impact  analysis 
prepared  for  MACT  I,  including  the 
EPA's  assessment  of  costs  and 
environmental  benefits,  is  detailed  in 
the  "Regulatory  Impacts  Assessment  of 
Proposed  Effluent  Guidelines  and 
NESHAP  for  the  Pulp,  Paper,  and 
Paperboard  Industry,"  (EPA-821/R-93- 
020).  The  regulatory  impacts  assessment 
dociunent  was  updated  for  the  final  rule 
for  MACT  I  and  ID  and  the  proposed 
rule  for  MACT  II  and  is  referred  to  as 
the  Economic  Analysis  Dociunent 
(docket  No.  A-94-67). 

3.  Future  and  Disproportionate  Costs 

The  EPA  does  not  believe  that  there 
will  be  any  disproportionate  budgetary 
efiiscts  of  the  rule  on  any  particular 
areas  of  the  country,  particular 
governments  or  types  of  communities 
(e.g.,  urban,  rural),  or  particxUar  industry 
segments. 

4.  Efitacts  on  the  National  Economy 

The  estimated  direct  cost  to  the  prUp 
and  paper  industry  of  compliance  with 
this  rule  is  approximately  $30  million 
(1997$)  aimually.  Indirect  costs  of  the 
rule  to  industries  other  than  the  pulp 
and  paper  industry,  governments,  tribes, 
and  other  affected  entities  are  expected 
to  be  minor.  The  estimated  annual  cost 
of  this  rule  is  minimal  when  compared 
to  the  nominal  gross  domestic  product 
of  $8,318.4  billion  reported  for  the 
Nation  in  1997.  This  rule  is  expected  to 
have  litUe  impact  on  domestic 
productivity,  economic  growth,  full 
employment,  creation  of  productive 
jobs,  and  on  the  international 
competitiveness  of  the  U.S.  goods  and 
services. 

5.  Consultation  With  Government 
Officials 

Although  this  rule  does  not  affect  any 
State,  local,  or  tribal  governments,  EPA 
has  consulted  with  State  and  local  air 
pollution  control  officials.  The  EPA  also 
has  held  niunerous  meetings  on  the 
proposed  integrated  rules  with  many  of 
the  stakeholders  from  the  pulp  and 
paper  industry,  including  the  AF&PA, 
the  National  Council  of  the  Paper 
Industry  for  Air  and  Stream 
Improvement,  numerous  individual 
companies,  vendors,  and  other 
interested  parties.  The  EPA  has  added 
materials  to  the  docket  to  dociunent 
these  meetings. 


F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  conunent  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  fewer  than  750  employees  for 
NAICS  codes  32211,  32212,  and  32213 
(pulp,  paper,  and  paperboard  mills),  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000,  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EPA  has 
determined  that  three  companies  met 
the  definition  of  small  entity  at  the  time 
of  proposal.  These  three  companies  ovtm 
only  three  of  the  136  mills  subject  to 
today's  final  rule.  The  small  business 
analysis  reported  in  the  EA  shows  that 
the  affected  mills  have  costs  as  a 
percentage  of  sales  ratios  of  less  than  1 
percent,  that  these  mills  are  not 
expected  to  close,  nor  are  the  owning 
companies  expected  to  encounter 
financial  distress  as  a  result  of  this  rule. 
An  analysis  of  mergers  and  acquisitions 
subsequent  to  the  baseline  year  of  the 
analysis  indicates  that  these  three 
companies  no  longer  meet  the  definition 
of  small  business. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  will  be 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  EPA  has  prepared  an 
Information  Collection  Request  (ICR) 
document  (ICR  No.  1805.01),  and  a  copy 
may  be  obtained  from  Sandy  Farmer  by 
mail  at  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822),  U.S.  EPA,  1200 
Pennsylvania  Avenue  NW,  Washington, 
DC  20460,  by  electronic  mail  at 
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farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  in  the 
final  rule  include  mandatory 
notifications,  records,  and  reports 
required  by  the  NESHAP  General 
Provisions.  These  information 
requirements  are  needed  to  confirm  the 
compliance  status  of  major  sources,  to 
identify  any  non-major  sources  not 
subject  to  the  standard  and  any  new  or 
reconstructed  sources  subject  to  the 
standards,  to  confirm  that  emission 
control  devices  are  being  properly 
operated  and  maintained,  and  to  ensure 
that  the  standards  are  being  achieved. 
Based  on  the  recorded  and  reported 
information,  EPA  can  decide  which 
facilities,  records,  or  processes  should 
be  inspected.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  under  section  114  of  the 
CAA.  All  information  submitted  to  EPA 
for  which  a  claim  of  confidentiality  is 
made  is  safeguarded  according  to  EPA's 
policies  in  40  CFR  part  2,  subpart  B. 

The  annual  public  recordkeeping  and 
reporting  burden  for  this  collection  of 
information  (averaged  over  the  first  3 
years  after  the  effective  date  of  this  rule) 
is  estimated  to  total  21,500  labor  hours 
per  year,  at  a  total  annual  cost  of 
$958,300  (1997$).  This  estimate 
includes  initial  notifications,  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed),  one-time  purchase 
and  installation  of  monitoring  system, 
one-time  preparation  of  a  startup, 
shutdown,  and  malfunction  plan  with 
immediate  reports  for  any  event  when 
the  procedures  in  the  plan  were  not 
followed,  compliance  reports,  and 
recordkeeping.  Total  capital  costs 
associated  with  these  requirements  over 
the  3-year  period  of  the  ICR  are 
estimated  at  $14,700,  with  annualized 
capital  costs  of  $1,600  (1997$).  Total 
operation  and  maintenance  costs 
associated  with  these  requirements  are 
estimated  at  $2,700  (1997$). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expanded  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113; 
15  U.S.C.  272  note)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  annual  reports  to 
OMB,  with  explanations  when  an 
agency  does  not  use  available  and 
applicable  voluntary  consensus 
standards. 

This  rulemaking  involves  the 
following  technical  standards:  EPA 
Methods  1,  2,  3,  3A,  3B,  4,  5,  17,  25A, 
29,  and  308  (40  CFR  part  60,  appendix 
A;  40  CFR  part  61,  appendix  B;  40  CFR 
part  63,  appendix  A).  Consistent  with 
the  NTTAA,  EPA  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  For 
EPA  Methods  3B  and  308,  no  applicable 
voluntary  consensus  standards  have 
been  found  at  this  time.  The  search  and 
review  results  have  been  documented 
and  are  placed  in  the  docket  for  this  rule 
(Docket  No.  A-94-67). 

The  search  for  emissions  testing 
procediu^s  identified  19  voluntary 
consensus  standards.  The  EPA 
determined  that  15  of  these  19  standards 
identified  for  measuring  emissions  of 
the  HAP  or  surrogates  subject  to 
emissions  limits  in  the  rule  would  not 
be  practical  due  to  lack  of  equivalency, 
detail,  and/or  quality  assurance/quality 
control  requirements.  Therefore,  we  did 
not  use  these  voluntary  consensus 
standards  in  this  rulemaking.  Four  of 
the  19  consensus  standards  identified 
are  imder  development  or  under  EPA 
review.  Therefore,  we  did  not  use  these 
voluntary  consensus  standards  in  this 
rulemaking. 

Section  63.865  of  the  rule  lists  the 
EPA  test  methods  included  in  the  rule. 


Most  of  these  methods  have  been  used 
by  States  and  industry  for  more  than  10 
years.  Nevertheless,  imder 
§63,7(e)(2)(ii)  and  (f),  the  rule  also 
allows  any  State  or  soim:e  to  apply  to 
EPA  for  permission  to  use  an  aJtemative 
method  in  place  of  any  of  the  EPA  test 
methods  listed  in  §  63.865. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
rule  will  be  effective  March  13,  2001. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Pulp  and  paper  mills.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15,  2000. 
Carol  M .  Bro%viier, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  MM  to  read  as  follows: 

SubfMrt  MM— National  Emission 
Standards  for  Hazardous  Air  Poliutants 
for  Chemical  Recovery  Combustion 
Sources  at  Kraft,  Soda,  Sulfite,  and 
Stand-Aione  Semiciiemical  Pulp  Mills 

Sec. 

63.860  Applicability  and  designation  of 
affected  source. 

63.861  Definitions. 

63.862  Standards. 

63.863  Compliance  dates. 

63.864  Monitoring  requirements. 
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63.865  Performance  test  requirements  and 
test  methods. 

63.866  Recordkeeping  requirements. 

63.867  Reporting  requirements. 

63.868  Delegation  of  authority. 

Table  1  to  Subpart  MM — General  Provisions 
Applicability  to  Subpart  MM 

S  63.860    Applicability  and  dMignation  Of 
aftoctad  source. 

(a)  The  requirements  of  this  subpart 
apply  to  the  owner  or  operator  of  each 
kraft,  soda,  sulfite,  or  stand-alone 
semichemical  pulp  mill  that  is  a  major 
source  of  hazardous  air  pollutants 
(HAP)  emissions  as  defined  in  §63.2. 

(b)  Affected  sources.  The 
requirements  of  this  subpart  apply  to 
each  new  or  existing  affected  source 
listed  in  paragraphs  (b)(1)  through  (6)  of 
this  section: 

(1)  Each  existing  chemical  recovery 
system  (as  defined  in  §  63.861)  located 
at  a  kraft  or  soda  piilp  mill. 

(2)  Each  new  noncurect  contact 
evaporator  (NDCE)  recovery  furnace  and 
associated  smelt  dissolving  tank(s) 
located  at  a  kraft  or  soda  pulp  mill. 

(3)  Each  new  direct  contact  evaporator 
(DCE)  recovery  furnace  system  (as 
defined  in  §63.861)  and  associated 
smelt  dissolving  tank(s)  located  at  a 
kraft  or  soda  piUp  mill. 

(4)  Each  new  lime  kiln  located  at  a 
kraft  or  soda  pulp  mill. 

(5)  Each  new  or  existing  sulfite 
combustion  unit  located  at  a  sulfite  pulp 
milL 

(6)  Each  new  or  existing  semichemical 
combustion  unit  located  at  a  stand-alone 
semichemical  pulp  mill. 

(c)  The  requirements  of  the  General 
Provisions  in  subpart  A  of  this  part  that 
apply  to  the  owner  or  operator  subject 
to  the  requirements  of  this  subpart  are 
identified  in  Table  1  to  this  subpart. 

S  63.861    IMinitiona. 

All  terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  subpart 
A  of  this  part,  or  in  this  section.  For  the 
purposes  of  this  subpart,  if  the  same 
term  is  defined  in  subpart  A  or  any 
other  subpart  of  this  part  and  in  this 
section,  it  must  have  the  meaning  given 
in  this  section. 

Black  liquor  means  spent  cooking 
liquor  that  has  been  separated  from  the 
pulp  produced  by  the  kraft,  soda,  or 
semichemical  pulping  process. 

Black  liquor  gasification  means  the 
thermochemical  conversion  of  black 
liquor  into  a  combustible  gaseous 
product. 

Black  liquor  oxidation  (BLO)  system 
means  the  vessels  used  to  oxidize  the 
black  liquor,  with  air  or  oxygen,  and  the 
associated  storage  tank(s]. 

Black  liquor  solids  (ELS)  means  the 
dry  weight  of  the  solids  in  the  black 


liquor  that  enters  the  recovery  furnace 
or  semichemical  combustion  unit. 

Black  liquor  solids  firing  rate  means 
the  rate  at  which  black  liquor  solids  are 
fed  to  the  recovery  furnace  or  the 
semichemical  combustion  unit. 

Chemical  recovery  combustion  source 
means  any  source  in  the  chemical 
recovery  area  of  a  kraft,  soda,  sulfite  or 
stand-alone  semichemical  pulp  mill  that 
is  an  NDCE  recovery  furnace,  a  DCE 
recovery  furnace  system,  a  smelt 
dissolving  tank,  a  lime  kiln,  a  sulfite 
combustion  unit,  or  a  semichemical 
combustion  unit. 

Chemical  recovery  system  means  all 
existing  DCE  and  NDCE  recovery 
furnaces,  smelt  dissolving  tanks,  and 
lime  kilns  at  a  kraft  or  soda  pulp  mill. 
Each  existing  recovery  furnace,  smelt 
dissolving  tuik,  or  lime  kiln  is 
considered  a  process  unit  within  a 
chemical  recovery  system. 

Direct  contact  evaporator  (DCE) 
recovery  furnace  means  a  kraft  or  soda 
recovery  furnace  equipped  with  a  direct 
contact  evaporator  that  concentrates 
strong  black  liquor  by  direct  contact 
between  the  hot  recovery  furnace 
exhaust  gases  and  the  strong  black 
liquor. 

Direct  contact  evaporator  (DCE) 
recovery  furnace  system  means  a  direct 
contact  evaporator  recovery  furnace  and 
any  black  liquor  oxidation  system,  if 
present,  at  the  pulp  mill. 

Dry  electrostatic  precipitator  (ESP) 
system  means  an  electrostatic 
precipitator  with  a  dry  bottom  (i.e.,  no 
black  liquor,  water,  or  other  fluid  is 
used  in  the  ESP  bottom)  and  a  dry 
particulate  matter  return  system  [i.e.,  no 
black  liquor,  water,  or  other  fluid  is 
used  to  transport  the  collected  PM  to  the 
mix  tank). 

Hazardous  air  pollutants  (HAP) 
metals  means  the  sum  of  all  emissions 
of  antimony,  arsenic,  beryllium, 
cadmium,  chromiimn,  cobalt,  lead,  - 
manganese,  mercury,  nickel,  and 
selenium  as  measured  by  EPA  Method 
29  (40  CFR  part  60,  appendix  A)  and 
with  all  nondetect  data  treated  as  one- 
half  of  the  method  detection  limit. 

Kraft  pulp  mill  means  any  stationary 
source  that  produces  pulp  from  wood  by 
cooking  (digesting)  wood  chips  in  a 
solution  of  sodium  hydroxide  and 
sodium  sulfide.  The  recovery  process 
used  to  regenerate  cooking  chemicals  is 
also  considered  part  of  the  kraft  pulp 
miU. 

Kraft  recovery  furnace  means  a 
recovery  furnace  that  is  used  to  bum 
black  liquor  produced  by  the  kraft 
pulping  process,  as  well  as  any  recovery 
furnace  that  bums  black  liquor 
produced  from  both  the  kraft  and 
semichemical  pulping  processes,  and 


includes  the  direct  contact  evaporator,  if 
applicable.  Includes  black  liquor 
gasification. 

Ume  kiln  means  the  combustion  unit 
(e.g.,  rotary  limekiln  or  fluidized-bed 
calciner)  used  at  a  kraft  or  soda  pulp 
mill  to  calcine  lime  mud,  which 
consists  primarily  of  calcium  carbonate, 
into  quicklime,  which  is  calcitim  oxide 
(CaO). 

Ume  production  rate  means  the  rate 
at  which  dry  lime,  measured  as  CaO,  is 
produced  in  the  lime  kiln. 

Method  detection  limit  means  the 
minimum  concentration  of  an  analyte 
that  can  be  determined  with  99  percent 
confidence  that  the  true  value  is  greater 
than  zero. 

Modification  means,  for  the  purposes 
of  §63.862(a)(l)(ii)(E)(I),  any  physical 
change  (excluding  any  routine  part 
replacement  or  maintenance)  or 
operational  change  (excluding  any 
operational  change  that  occurs  during  a 
start-up,  shutdown,  or  malfunction)  that 
is  made  to  the  air  pollution  control 
device  that  could  result  in  an  increase 
in  PM  emissions. 

Nondetect  data  means,  for  the 
purposes  of  this  subpart,  any  value  that 
is  below  the  method  detection  limit. 

Nondirect  contact  evaporator  (NDCE) 
recovery  furnace  means  a  kraft  or  soda 
recovery  furnace  that  bums  black  liquor 
that  has  been  concentrated  by  indirect 
contact  with  steam. 

Particulate  matter  (PM)  means  total 
particulate  matter  as  measured  by  EPA 
Method  5,  EPA  Method  17 
(§  63.865(b)(1)).  or  EPA  Method  29  (40 
CFR  part  60,  appendix  A). 

Process  unit  means  an  existing  DCE  or 
NDCE  recovery  furnace,  smelt 
dissolving  tank,  or  lime  kiln  in  a 
chemical  recovery  system  at  a  kraft  or 
soda  mill. 

Recovery  furnace  means  an  enclosed 
combustion  device  where  concentrated 
black  liquor  produced  by  the  kraft  or 
soda  pulping  process  is  burned  to 
recover  pulping  chemicals  and  produce 
steam.  Includes  black  liquor 
gasification. 

Regenerative  thermal  oxidizer  (RTO) 
means  a  thermal  oxidizer  that  transfers 
heat  from  the  exhaust  gas  stream  to  the 
inlet  gas  stream  by  passing  the  exhaust 
stream  through  a  bed  of  ceramic 
stoneware  or  other  heat-absorbing 
medium  before  releasing  it  to  the 
atmosphere,  then  reversing  the  gas  flow 
so  the  inlet  gas  stream  passes  through 
the  heated  bed,  raising  the  temperatiire 
of  the  inlet  stream  close  to  or  at  its 
ignition  temperature. 

Semichemical  combustion  unit  means 
any  equipment  used  to  combust  or 
pyrolyze  black  liquor  at  stand-alone 
semichemical  pulp  mills  for  the  purpose 
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of  chemical  recovery.  Includes  black 
liquor  gasification. 

Similar  process  units  means  all 
existing  DCE  and  NDCE  recovery 
fiunaces,  smelt  dissolving  tanks,  or  lime 
kilns  at  a  kraft  or  soda  pulp  mill. 

Smelt  dissolving  tanks  (SDT)  means 
vessels  used  for  dissolving  the  smelt 
collected  from  a  kraft  or  soda  recovery 
fumace. 

Soda  pulp  mill  means  any  stationary 
source  that  produces  pulp  from  wood  by 
cooking  (digesting)  wood  chips  in  a 
sodium  hydroxide  solution.  The 
recovery  process  used  to  regenerate 
cooking  chemicals  is  also  considered 
part  of  the  soda  pulp  mill. 

Soila  recovery  fumace  means  a 
recovery  fumace  used  to  bum  black 
liquor  produced  by  the  soda  pulping 
process  and  includes  the  direct  contact 
evaporator,  if  applicable.  Includes  black 
liquor  gasification. 

Stand-alone  semichemical  pulp  mill 
means  any  stationary  source  that 
produces  pulp  frtim  wood  by  partially 
digesting  wood  chips  in  a  chemical 
solution  followed  by  mechanical 
defibrating  (grinding),  and  has  an  onsite 
chemical  recovery  process  that  is  not 
integrated  with  a  kraft  pulp  mill. 

Sulfite  combustion  unit  means  a 
combustion  device,  such  as  a  recovery^- 
fumace  or  fluidized-bed  reactor,  where 
spent  liquor  from  the  sulfite  pulping 
process  (i.e.,  red  liquor)  is  burned  to 
recover  pulping  chemicals. 

Sulfite  pulp  mill  means  any  stationary 
source  that  produces  pulp  from  wood  by 
cooking  (digesting)  wood  chips  in  a 
solution  of  sulfurous  acid  and  bisulfite 
ions.  The  recovery  process  used  to 
regenerate  cooking  chemicals  is  also 
considered  part  of  the  sulfite  pulp  mill. 

Total  hydrocarbons  (THC)  means  the 
sum  of  organic  compounds  measured  as 
carbon  using  EPA  Method  25A  (40  CFR 
part  60,  appendix  A). 

§63.862    Standards. 

(a)  Standards  for  HAP  metals:  existing 
sources.  (1)  Each  owner  or  operator  of 
an  existing  kraft  or  soda  pulp  mill  must 
comply  with  the  requirements  of  either 
paragraph  (a)(l)(i)  or  (ii)  of  this  section. 

(i)  Each  owner  or  operator  of  a  kraft 
or  soda  pulp  mill  must  comply  with  the 
PM  emissions  limits  in  paragraphs 
(a)(l)(i)(A)  through  (C)  of  this  section. 

(A)  The  owner  or  operator  of  each 
existing  kraft  or  soda  recovery  furnace 
must  ensure  that  the  concentration  of 
PM  in  the  exhaust  gases  discharged  to 
the  atmosphere  is  less  than  or  equal  to 
0.10  gram  per  dry  standard  cubic  meter 
(g/dscm)  (0.044  grain  per  dry  standard 
cubic  foot  (gr/dscf))  corrected  to  8 
percent  oxygen. 


(B)  The  owner  or  operator  of  each 
existing  kraft  or  soda  smelt  dissolving 
tank  must  ensure  that  the  concentration 
of  PM  in  the  exhaust  gases  discharged 
to  the  atmosphere  is  less  than  or  equal 
to  0.10  kg/Mg  (0.20  lb/ton)  of  black 
liquor  solids  fired. 

(C)  The  owner  or  operator  of  each 
existing  kraft  or  soda  lime  kiln  must 
ensure  that  the  concentration  of  PM  in 
the  exhaust  gases  discharged  to  the 
atmosphere  is  less  than  or  equal  to  0.15 
g/dscm  (0.064  gr/dscf)  corrected  to  10 
percent  oxygen. 

(ii)  As  an  alternative  to  meeting  the 
requirements  of  §63.862(a)(l)(i),  each 
ovraer  or  operator  of  a  kraft  or  soda  pulp 
mill  may  establish  PM  emissions  limits 
for  each  existing  kraft  or  soda  recovery 
fumace,  smelt  dissolving  tank,  and  lime 
kiln  that  operates  6,300  hours  per  year 
or  more  by: 

(A)  Establishing  an  overall  PM 
emission  limit  for  each  existing  process 
imit  in  the  chemical  recovery  system  at 
the  kraft  or  soda  pulp  mill  using  the 
methods  in  §  63.865(a)(1)  and  (2). 

(B)  The  emissions  limits  for  each  kraft 
recovery  fumace,  smelt  dissolving  tank, 
and  lime  kiln  that  are  used  to  establish 
the  overall  PM  limit  in  paragraph 
(a)(l)(ii)(A)  of  this  section  must  not  be 
less  stringent  than  the  emissions 
limitations  required  by  §  60.282  of  part 
60  of  this  chapter  for  any  kraft  recovery 
fumace,  smelt  dissolving  tank,  or  lime 
kiln  that  is  subject  to  the  requirements 
of  §60.282. 

(C)  Each  owner  or  operator  of  an 
existing  kraft  or  soda  recovery  fumace, 
smelt  dissolving  tank,  or  lime  kiln  must 
ensure  that  the  PM  emissions 
discharged  to  the  atmosphere  from  each 
of  these  sources  are  less  than  or  equal 
to  the  applicable  PM  emissions  limits, 
established  using  the  methods  in 

§  63.865(a)(1),  that  are  used  to  establish 
the  overeill  PM  emissions  limits  in 
paragraph  (a)(l)(ii)(A)  of  this  section. 

(D)  Each  ovraer  or  operator  of  an 
existing  kraft  or  soda  recovery  fumace, 
smelt  dissolving  tank,  or  lime  kiln  must 
reestablish  the  emissions  limits 
determined  in  paragraph  (a)(l)(ii)(A)  of 
this  section  if  either  of  the  actions  in 
paragraphs  (a)(l)(ii)(D)(l)  and  (2)  of  this 
section  are  taken: 

[1)  The  air  pollution  control  system 
for  any  existing  kraft  or  soda  recovery 
fumace,  smelt  dissolving  tank,  or  lime 
kiln  for  which  an  emission  limit  was 
established  in  paragraph  (a)(l)(ii)(A)  of 
this  section  is  modified  (as  defined  in 
§63.861)  or  replaced;  or 

(2)  Any  kraft  or  soda  recovery  fumace, 
smelt  dissolving  tank,  or  lime  kiln  for 
which  an  emission  limit  was  established 
in  paragraph  (a)(l)(ii)(A)  of  this  section 


is  shut  down  for  iQore  than  60 
consecutive  days. 

(iii)  Each  owner  or  operator  of  an 
existing  kraft  or  soda  recovery  fumace, 
smelt  dissolving  tank,  or  lime  kiln  that 
operates  less  than  6,300  hours  per  year 
must  comply  with  the  applicable  PM 
emissions  limits  for  that  process  unit 
provided  in  paragraph  (a)(l)(i)  of  this 
section. 

(2)  The  owner  or  operator  of  each 
existing  sulfite  combustion  imit  must 
ensure  that  the  concentration  of  PM  in 
the  exhaust  gases  discharged  to  the 
atmosphere  is  less  than  or  equal  to  0.092 
g/dscm  (0.040  gr/dscf)  corrected  to  8 
percent  oxygen. 

(b)  Standards  for  HAP  metals:  new 
sources.  (1)  The  owner  or  operator  of 
any  new  kraft  or  soda  recovery  fumace 
must  ensure  that  the  concentration  of 
PM  in  the  exhaust  gases  discharged  to 
the  atmosphere  is  less  than  or  equal  to 
0.034  g/dscm  gr/dscf)  corrected  to  8 
percent  oxygen. 

(2)  The  owner  or  operator  of  any  new 
kraft  or  soda  smelt  dissolving  tank  must 
ensure  that  the  the  concentration  of  PM 
in  the  exhaust  gases  discharged  to  the 
atmosphere  is  less  than  or  equal  to  0.06 
kg/Mg  (0.12  lb/ton)  of  black  liquor 
solids  fired. 

(3)  The  owner  or  operator  of  any  new 
kraft  or  soda  lime  kiln  must  ensure  that 
the  concentration  of  PM  in  the  exhaust 
gases  discharged  to  the  atmosphere  is 
less  than  or  equal  to  0.023  g/dscm 
(0.010  gr/dscf)  corrected  to  10  percent 
oxygen. 

(4)  The  owner  or  operator  of  any  new 
sulfite  combustion  unit  must  ensure  that 
the  concentration  of  PM  in  the  exhaust 
gases  discharged  to  the  atmosphere  is 
less  than  or  equal  to  0.046  g/dscm 
(O.020  gr/dscf)  corrected  to  8  percent 
o}^gen. 

(c)  Standards  for  gaseous  organic 
HAP.  (1 )  The  owner  or  operator  of  any 
new  recovery  fumace  at  a  kraft  or  soda 
pulp  mill  must  ensure  that  the 
concentration  or  gaseous  organic  HAP, 
as  meauared  by  methanol,  discharged  to 
the  atmosphere  is  no  greater  than  0.012 
kg/Mg  (0.025  lb/ton)  of  black  liquor 
solids  fired. 

(2)  The  owner  or  operator  of  each 
existing  or  new  semichemical 
combustion  unit  must  ensure  that: 

(i)  The  concentration  of  gaseous 
organic  HAP,  as  measured  by  total 
hydrocarbons  reported  as  carbon, 
discharged  to  the  atmosphere  is  less 
than  or  equal  to  1.49  kg/Mg  (2.97  Ih/ton) 
of  black  liquor  solids  fired;  or 

(ii)  The  gaseous  organic  HAP 
emissions,  as  measured  by  total 
hydrocarbons  reported  as  carbon,  are 
reduced  by  at  least  90  percent  prior  to 
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discharge  of  the  gases  .to  the 
atmosphere. 

f  63.863    Compliance  data*. 

(a)  The  owner  or  operator  of  an 
existing  affected  source  or  process  unit 
must  comply  with  the  requirements  in 
this  subpart  no  later  than  January  12, 
2004. 

(b)  The  owner  or  operator  of  a  new 
affected  source  that  has  an  initial 
startup  date  after  January  12,  2001,  must 
comply  with  the  requirements  in  this 
subpart  immediately  upon  startup  of  the 
affected  source,  expect  as  specified  in 

§  63.6(b). 

163.864    Monitoring  requirements. 

(a)  General.  (1)  The  owner  or  operator 
of  each  affected  kraft  or  soda  recovery 
furnace  or  lime  kiln  eqmpped  with  as 
ESP  must  install,  calibrate,  maintain, 
and  operate  a  continuous  opacity 
monitoring  system  that  can  be  used  to 
determine  opacity  at  least  once  every 
successive  10-second  period  and 
calculate  and  record  each  successive  6- 
minute  average  opacity  using  the 
procedures  in  §§  63.6(h)  and  63.8. 

(2)  The  owner  or  operator  of  each 
affected  kraft  or  soda  recovery  furnace, 
kraft  or  soda  lime  kiln,  sulfite 
combustion  unit,  or  kraft  or  soda  smelt 
dissolving  tank  equipped  with  a  wet 
scrubber  must  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  system  that  can  be  used  to 
determine  and  record  the  pressure  drop 
across  the  scrubber  and  the  scrubbing 
liquid  flow  rate  at  least  once  every 
successive  15-minute  period  using  the 
procedures  in  §63. 8(c),  as  well  as  the 
procedures  in  paragraphs  (a)(2)(i)  and 
(ii)  of  this  section: 

(i)  The  monitoring  device  used  for  the 
continuous  measiirement  of  the  pressure 
drop  of  the  gas  stream  across  the 
scrubber  must  be  certified  by  the 
manufacturer  to  the  accurate  to  within 
a  gage  pressure  of  ±500  pascals  (±2 
inches  of  water  gage  pressure);  and 

(ii)  The  monitoring  device  used  for 
continuous  measiuement  of  the 
scrubbing  liquid  flow  rate  must  be 
certified  by  the  manufacturer  to  be 
accurate  within  ±5  percent  of  the  design 
scrubbing  liquid  flow  rate. 

(3)  The  owner  or  operator  of  each 
affected  semichemical  combustion  unit 
equipped  with  an  RTO  must  install, 
calibrate,  maintain,  and  operate  a 
continuous  monitoring  system  that  can 
be  used  to  determine  and  record  the 
operating  temperatiue  of  the  RTO  at 
least  once  every  successive  15-minute 
period  using  the  procedures  in  §  63.8(c). 
The  monitor  must  compute  and  record 
the  operating  temperature  at  the  point  of 
incineration  of  effluent  gases  that  are 


emitted  using  a  temperature  monitor 
accurate  to  within  ±1  percent  of  the 
temperatiire  being  measured. 

(4)  The  owner  or  operator  of  each 
affected  source  or  process  unit  that  uses 
a  control  device  listed  in  paragraphs 
(a)(1)  through  (3)  of  this  section  may 
monitor  alternative  control  device 
operating  parameters  subject  to  prior 
written  approval  by  the  Administrator. 

(5)  The  owner  or  operator  of  each 
affected  source  or  process  unit  that  uses 
an  air  pollution  control  system  other 
than  those  listed  in  paragraphs  (a)(1) 
through  (3)  of  this  section  must  monitor 
the  parameters  as  approved  by  the 
Administrator  using  the  methods  and 
procedures  in  §  63.865(f). 

(6)  The  owner  or  operator  of  each 
affected  source  or  process  imit 
complying  with  the  gaseous  organic 
HAP  emissions  limitations  of 

§  63.862(c)(1)  through  the  use  of  an 
NDCE  recovery  furnace  equipped  with  a 
dry  ESP  system  is  not  required  to 
conduct  any  performance  testing  or  any 
continuous  monitoring  to  demonstrate 
compliance  with  the  gaseous  organic 
HAP  emission  limitation. 

(b)  Initial  compliance  determination. 
(1)  The  owner  or  operator  of  each 
affected  source  or  process  unit  subject  to 
the  reqiiirements  of  this  subpart  is 
required  to  conduct  an  initial 
performance  test  using  the  test  methods 
and  procedures  listed  in  §§  63.7  and 
63.865,  except  as  provided  in  paragraph 
(b)(3)  of  this  section. 

(2)  Determination  of  operating  ranges. 
(i)  During  the  initial  performance  test 
required  in  paragraph  (b)(1)  of  this 
section,  the  owner  or  operator  of  any 
affected  source  or  process  unit  must 
establish  operating  ranges  for  the 
monitoring  parameters  in  paragraphs 
(a)(2)  through  (5)  of  this  section,  as 
appromiate;  or 

(ii)  The  owner  or  operator  may  base 
operating  ranges  on  values  recorded 
during  previous  performance  tests  or 
conduct  additional  performance  tests  for 
the  specific  purpose  of  establishing 
operating  ranges,  provided  that  test  data 
used  to  establish  the  operating  ranges 
are  or  have  been  obtained  using  the  test 
methods  required  in  this  subpart.  The 
owner  or  operator  of  the  affected  source 
or  process  unit  must  certify  that  all 
control  techniques  and  processes  have 
not  been  modified  subsequent  to  the 
testing  upon  which  the  data  used  to 
establish  the  operating  parameter  ranges 
were  obtained. 

(iii)  The  owner  or  operator  of  an 
affected  source  or  process  unit  may 
establish  expanded  or  replacement 
operating  ranges  for  the  monitoring 
parameter  values  listed  in  paragraphs 
(a)(2)  through  (5)  of  this  section  and 


established  in  paragraph  (b)(2)(i)  or  (ii) 
of  this  section  during  subsequent 
performance  tests  using  the  test 
methods  in  §63.865. 

(3)  An  initial  performance  test  is  not 
required  to  be  conducted  in  order  to 
determine  compliance  with  the 
emissions  limitations  of  §  63.862(c)(1)  if 
the  affected  source  or  process  unit 
includes  an  NDCE  recovery  furnace 
eqmpped  with  a  dry  ESP  system. 

(4)  After  the  Administrator  has 
approved  the  PM  emissions  limits  for 
each  kraft  or  soda  recovery  furnace, 
smelt  dissolving  tank,  and  lime  kiln,  the 
owner  or  operator  complying  with  an 
overall  PM  emission  limit  established  in 
§63.862(a)(l)(ii)  must  demonstrate 
compliance  with  the  HAP  metals 
standard  by  demonstrating  compliance 
with  the  approved  PM  emissions  limits 
for  each  affected  kraft  or  soda  recovery 
furnace,  smelt  dissolving  tank,  and  lime 
kiln,  using  the  test  methods  and 
procedures  in  §  63.865(b). 

(c)  On-going  compliance  provisions. 
(1)  Following  the  compliance  date, 
owners  or  operators  of  all  affected 
sources  or  process  units  are  required  to 
implement  corrective  action,  as 
specified  in  the  startup,  shutdown,  and 
malfunction  plan  prepared  under 
§  63.866(a)  if  the  monitoring 
exceedances  in  paragraphs  (c)(l)(i) 
through  (v)  of  this  section  occur: 

(i)  For  a  new  or  existing  kraft  or  soda 
recovery  furnace  or  lime  kiln  equipped 
with  an  ESP,  when  the  average  of  ten 
consecutive  6-minute  averages  result  in 
a  measurement  greater  than  20  percent 
opacity; 

(ii)  For  a  new  or  existing  kraft  or  soda 
recovery  furnace,  kraft  or  soda  smelt 
dissolving  tank,  kraft  or  soda  lime  kiln, 
or  sidfite  combustion  unit  equipped 
with  a  wet  scrubber,  when  any  3-hour 
average  parameter  value  is  outside  the 
range  of  values  established  in  paragraph 
(b)(2)  of  this  section. 

(iii)  For  a  new  or  existing 
semichemical  combustion  imit 
equipped  with  an  RTO,  when  any  1- 
hoiu  average  temperature  falls  below 
the  temperature  established  in 
paragraph  (b)(2)  of  this  section; 

(iv)  For  an  affected  source  or  process 
unit  equipped  with  an  alternative 
emission  control  system  approved  by 
the  Administrator,  when  any  3-hour 
average  value  is  outside  the  range  of 
parameter  values  established  in 
paragraph  (b)(2)  of  this  section;  and 

(v)  For  an  affected  source  or  process 
unit  that  is  monitoring  alternative 
operating  parameters  established  in 
paragraph  (a)(4)  of  this  section,  when 
any  3-hour  average  value  is  outside  the 
range  of  parameter  values  established  in 
paragraph  (b)(2)  of  this  section. 
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(2)  Following  the  compliance  date, 
owners  or  operators  of  all  affected 
sources  or  process  units  are  in  violation 
of  the  standards  of  §  63.862  if  the 
monitoring  exceedances  in  paragraphs 
(c)(2)(i)  through  (vi)  of  this  section 
occur: 

(i)  For  an  existing  kraft  or  soda 
recovery  furnace  equipped  with  an  ESP, 
when  opacity  is  greater  than  35  percent 
for  6  percent  or  more  of  the  operating 
time  within  any  quarterly  period; 

(ii)  For  a  new  kraft  or  soda  recovery 
furnace  or  a  new  or  existing  lime  kiln 
equipped  with  an  ESP,  when  opacity  is 
greater  than  20  percent  for  6  percent  or 
more  of  the  operating  time  within  any 
quarterly  period; 

(iii)  For  a  new  or  existing  kraft  or  soda 
recovery  furnace,  kraft  or  soda  smelt 
dissolving  tank,  kraft  or  soda  lime  kiln, 
or  sulfite  combustion  imit  equipped 
with  a  wet  scrubber,  when  six  or  more 


3-hour  average  parameter  values  within 
any  6-month  reporting  period  are 
outside  the  range  of  values  established 
injparagraph  (b)(2)  of  this  section; 

(iv)  For  a  new  or  existing 
semichemical  combustion  imit 
equipped  with  an  RTO,  when  any  3- 
hour  average  temperature  falls  below 
the  temperature  established  in 
paragraph  (b)(2)  of  this  section; 

(v)  For  an  affected  source  or  process 
unit  equipped  with  an  alternative  air 
pollution  control  system  approved  by 
the  Administrator,  when  six  or  more  3- 
hour  average  values  within  any  6-month 
reporting  period  are  outside  the  range  of 
parameter  values  established  in 
paragraph  (b)(2)  of  this  section;  and 

(vi)  For  an  affected  source  or  process 
unit  that  is  monitoring  alternative 
operating  parameters  established  in 
paragraph  (a)(4)  of  this  section,  when 
six  or  more  3-hour  average  values 


within  any  6-month  reporting  period  are 
outside  the  range  of  parameter  values 
established  in  paragraph  (b)(2)  of  this 
section. 

(3)  For  purposes  of  determining  the 
number  of  nonopacity  monitoring 
exceedances,  no  more  than  one 
exceedance  will  be  attributed  in  any 
given  24-hour  period. 

§  63.865    Performance  test  requirements 
and  test  metttods. 

(a)  The  owner  or  operator  of  a  process 
unit  seeking  to  comply  with  a  PM 
emission  limit  under 
§  63.862(a)(l)(ii)(A)  must  use  the 
procedures  in  paragraphs  (a)(1)  through 
(4)  of  this  section: 

(1)  Determine  the  overall  PM  emission 
limit  for  the  chemical  recovery  system 
at  the  mill  using  Equation  1  of  tkis 
section  as  follows: 


ELpM=[(C„f,RFKQRF.o.)  +  (C„f.LKKQLK.o.)](Fl)/(BLS,«)  +  ERl„f.siyr     (Eq.  l) 


Where: 

ELpM=overall  PM  emission  limit  for  all 
existing  process  units  in  the  chemical 
recovery  system  at  the  kraft  or  soda  pulp 
mill,  kg/Mg  (lb/ton)  of  black  liquor  solids 
fired. 

Cref.  RF=reference  concentration  of  0.10  g/ 
dscm  (0.044  gr/dscf)  corrected  to  8 
percent  oxygen  for  existing  kraft  or  soda 
recovery  furnaces. 

QRFioi=sum  of  the  average  volumetric  gas 
flow  rates  measured  during  the 
{jerformance  test  and  corrected  to  8 
percent  oxygen  for  all  existing  recovery 
furnaces  in  the  chemical  recovery  system 
at  the  kraft  or  soda  pulp  mill,  dry 
standard  cubic  meters  per  minute  (dscm/ 
min)  (dry  standard  cubic  feet  per  minute 
[dscf/min]). 

Cref.  LK=reference  concentration  of  0.15  g/ 
dscm  (0.064  gr/dscf)  corrected  to  10 


percent  oxygen  for  existing  kraft  or  soda 
lime  kilns. 

QLKi«=sum  of  the  average  volumetric  gas 
flow  rates  measured  during  the 
performance  test  and  corrected  to  10 
percent  oxygen  for  all  existing  lime  kilns 
in  the  chemical  recovery  system  at  the 
kraft  or  soda  pulp  mill,  dscm/min  (dscf/ 
min). 

Fl=conversion  factor,  1.44 

minutes*;kilogram/day*gram  (min*kg/ 
d»g)  (0.206  minutes»pound/day»grain 
[min«lb/d»gr]). 

BLStoi=sum  of  the  average  black  liquor  solids 
firing  rates  of  all  existing  recovery 
furnaces  in  the  chemical  recovery  system 
at  the  kraft  or  soda  pulp  mill  measured 
during  the  performance  test,  megagrams 
per  day  (Mg/d)  (tons  per  day  [tons/d])  of 
black  liquor  solids  fired. 

ERlref.  sDT=reference  emission  rate  of  0.10  kg/ 
Mg  (0.20  lb/ton)  of  black  liquor  solids 


fired  for  existing  kraft  or  soda  smelt 
dissolving  tanks. 

(2)  Establish  an  emission  limit  for 
each  kraft  or  soda  recovery  furnace, 
smelt  dissolving  tank,  and  lime  kiln; 
and,  using  these  emissions  limits, 
determine  the  overall  PM  emission  rate 
for  the  chemical  recovery  system  at  the 
mill  using  the  procedures  in  paragraphs 
(a)(2)(i)  through  (v)  of  this  section,  such 
that  the  overall  PM  emission  rate 
calculated  in  paragraph  (a)(2)(v)  of  this 
section  is  less  than  or  equal  to  the 
overall  PM  emission  limit  determined  in 
paragraph  (a)(1)  of  this  section,  as 
appropriate. 

(i)  The  PM  emission  rate  from  each 
affected  recovery  furnace  must  be 
determined  using  Equation  2  of  this 
section  as  follows: 


ERrp  =(F1XCh.,rf)(Qrf)/(BLS)        (Eq.  2) 


Where:    - 

ERRF=emission  rate  from  each  recovery 

furnace,  kg/Mg  (lb/ton)  of  black  liquor 

solids. 
Fl=conversion  factor,  1.44  min*kg/d*g  (0.206 

min»/d»gr). 
Gel.  iiF=PM  emission  limit  proposed  by 

owner  or  operator  for  the  recovery 


furnace,  g/dscm  (gr/dscf)  corrected  to  8 
percent  oxygen. 

QRF=average  volumetric  gas  flow  rate  fttim 
the  recovery  furnace  measured  during 
the  performance  test  and  corrected  to  8 
percent  oxygen,  dscm/min  (dscf/min). 

BLS=average  black  liquor  solids  firing  rate  of 
the  recovery  furnace  measured  during 


the  performance  test,  Mg/d  (ton/d)  of 
black  liquor  solids. 

(ii)  The  PM  emission  rate  from  each 
affected  smelt  dissolving  tank  must  be 
determined  using  Equation  3  of  this 
section  as  follows: 


ERsDT  =  (F1)(Cel.  sdt  KQsdt  MBLS)        (Eq.  3) 
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Where: 

ERsi7r=eniission  rate  from  each  SOT,  kg/Mg 

(lb/ton)  of  black  liquor  solids  fired. 
Fl=conversion  factor,  1.44  inin*kg/d*g  (0.206 

min»lb/d»gr). 
Cel.  siyr=PM  emission-  limit  proposed  by 

owner  or  operator  for  the  smelt 

dissolving  tank,  g/dscm  (gr/dscf). 


Qscn-=average  volumetric  gas  flow  rate  fittm 
the  smelt  dissolving  tank  measured 
during  the  performance  test,  dscm/min 
(dscf/min). 

BLS=average  black  liquor  solids  firing  rate  of 
the  associated  recovery  furnace 
measured  during  the  performance  test, 
Mg/d  (ton/d)  of  black  liquorsolids  fired. 
If  more  than  one  SDT  is  used  to  dissolve 


the  smelt  from  a  given  recovery  furnace, 
then  the  black  liquor  solids  firing  rate  of 
the  furnace  must  be  proportioned 
according  to  the  size  of  the  SDT. 

(iii)  The  PM  emission  rate  firom  each 
aifected  lime  kiln  must  be  determined 
using  Equation  4  of  this  section  as 
follows: 


ERuc  =  (F1)(Cel.  lk  KQlk  XCaO«  /BLS^  )y(CaOLK )        (Eq.  4) 


Where: 

ERLK=emission  rate  from  each  lime  kiln,  kg/ 
Mg  (lb/ton)  of  black  liquor  solids. 

Fl=conversion  factor,  1.44  min*kg/d*g  (0.206 
min«lb/d«gr). 

Cgljj(=PM  emission  limit  proposed  by  owner 
or  operator  for  the  lime  kiln,  g/dscm  (gr/ 
dscf)  corrected  to  10  percent  oxygen. 

Qijc=average  volumetric  gas  flow  rate  from 
the  lime  kiln  measured  during  the 
performance  test  and  corrected  to  10 
percent  oxygen,  dscm/min  (dscf/min). 


CaOLK=lime  production  rate  of  the  lime  kiln, 
measured  as  CaO  during  the  performance 
test,  Mg/d  (ton/d)  of  CaO. 

CaOuM=sum  of  the  average  lime  production 
rates  for  all  existing  lime  kilns  in  the 
chemical  recovery  system  at  the  mill 
measured  as  CaO  during  the  performance 
test,  Mg/d  (ton/d). 

BLS«M=simi  of  the  average  black  liquor  solids 
firing  rates  of  all  recovery  furnaces  in  the 
chemical  recovery  system  at  the  mill 
measured  during  the  performance  test, 
Mg/d  (ton/d)  of  black  liquor  solids. 


(iv)  If  more  than  one  similar  process 
imit  is  operated  in  the  chemical 
recovery  system  at  the  kraft  or  soda  pulp 
mill.  Equation  5  of  this  section  must  be 
used  to  calculate  the  overall  PM 
emission  rate  from  all  similar  process 
units  in  the  chemical  recovery  system  at 
the  mill  and  must  be  used  in 
determining  the  overall  PM  emission 
rate  for  the  chemical  recovery  system  at 
the  mill: 


ERpuu.  =ERpu,(PRpui/PR««)+  •  .  .  +(ERpuiXPRi'Ui/PRu«)        (Eq.  5) 


Where: 

ERi>uia«=overall  PM  emission  rate  bom  all 
similar  process  units,  kg/Mg  (lb/ton)  of 
black  liquor  solids  fired. 

ERpui=PM  emission  rate  from  process  imit 
No.  1,  kg/Mg  (lb/ton)  of  black  liquor 
solids  fired,  calculated  using  Equation  2, 
3,  or  4  in  paragraphs  (a)(2)(i)  through  (iii) 
of  this  section. 

PRFui=black  liquor  solids  firing'rate  in  Mg/ 
d  (ton/d)  for  process  unit  No.  1,  if 
process  unit  is  a  recovery  furnace  or 
SDT.  The  CaO  production  rate  in  Mg/d 


(ton/d)  for  process  unit  No.  1,  if  process 
unit  is  a  lime  kiln. 

PRco(=total  black  liquor  solids  firing  rate  in 
Mg/d  (ton/d)  for  all  recovery  furnaces  in 
the  chemical  recovery  system  at  the  kraft 
or  soda  pulp  inill  if  the  similar  process 
units  are  recovery  furnaces  or  SDT,  or 
the  total  CaO  production  rate  in  Mg/d 
(ton/d)  for  all  lime  kilns  in  the  chemical 
recovery  system  at  the  mill  if  the  similar 
process  units  are  lime  kilns. 

ERi>ui=PM  emission  rate  fix>m  process  unit 
No.  i,  kg/Mg  (lb/ton)  of  black  liquor 
solids  fired. 


PRi>ui=black  liquor  solids  firing  rate  in  Mg/ 
d  (ton/d)  for  process  unit  No.  i,  if  process 
unit  is  a  recovery  furnace  or  SDT.  The 
CaO  production  rate  in  Mg/d  (ton/d)  for 
process  unit  No.  i,  if  process  unit  is  a 
lime  kiln. 

i=number  of  similar  process  units  located  in 
the  chemical  recovery  system  at  the  kraft 
or  soda  pulp  mill. 

(v)  The  overall  PM  emission  rate  for 
the  chemical  recovery  system  at  the  mill 
must  be  determined  using  Equation  6  of 
this  section  as  follows: 


ER^  =ER 


RFtol  ■•"  ERsDTlol  +  ERtKiot 


(Eq.6) 


Where: 

ER«oi=overall  PM  emission  rate  for  the 

chemical  recovery  system  at  the  mill,  kg/ 
Mg  (lb/ton)  of  black  liquor  sdlids  fired'. 

ERiu>io(=PM  emission  rate  from  all  krafl  or 
soda  recovery  furnaces,  calculated  using 
Equation  2  or  5  in  paragraphs  (a)(2)(i) 
and  (iv)  of  this  section,  where  applicable, 
kg/Mg  (lb/ton)  of  black  liquor  solids 
fired. 

ERsDrT«=PM  emission  rate  frttm  all  smelt 
dissolving  tanks,  calculated  using 
Equation  3  or  5  in  paragraphs  (a)(2)(ii) 
and  (iv)  of  this  section,  where  applicable, 
kg/Mg  (lb/ton)  of  black  liquor  solids 
fired. 

ERlkmisPM  emission  rate  bom  all  lime  kilns, 
calculated  using  Equation  4  or  5  in 
paragraphs  (a)(2)(iii)  and  (iv)  of  this 
section,  where  applicable,  kg/Mg  (lb/ton) 
of  black  liquor  solids  fired. 


(3)  For  purposes  of  determining  the 
volumetric  gas  flow  rate  used  in  Uiis 
section  for  each  kraft  or  soda  recovery 
furnace,  smelt  dissolving  tank,  and  lime 
kiln.  Methods  1  through  4  in  appendix 
A  of  40  CFR  part  60  must  be  used. 

(4)  Process  data  meas\u«d  during  the 
performance  test  must  be  used  to 
determine  the  black  liquor  solids  firing 
rate  on  a  dry  basis  and  the  CaO 
production  rate. 

(b)  The  owner  or  operator  seeking  to 
determine  compliance  with  §  63.862(a) 
must  use  the  procedures  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(1)  For  purposes  of  determining  the 
concentration  of  PM  emitted  &t>m  each 
kraft  or  soda  recovery  fiunace,  sulfite 
combustion  unit,  smelt  dissolving  tank 
or  lime  kiln,  Method  5  or  29  in 
appendix  A  of  40  CFR  part  60  must  be 


used,  except  that  Method  17  in 
appendix  A  of  40  CFR  part  60  may  be 
used  in  lieu  of  Method  5  or  Method  29 
if  a  constant  value  of  0.009  g/dscm 
(0.004  gr/dscf)  is  added  to  the  results  of 
Method  17,  and  the  stack  temperature  is 
no  greater  than  205''C  (400°F).  The 
sampling  time  and  sample  volume  for 
each  run  must  be  at  least  60  minutes 
and  0.90  dscm  (31.8  dscf).  Water  must 
be  used  as  the  cleanup  solvent  instead 
of  acetone  in  the  sample  recovery 
procedure. 

(2)  For  soiuces  complying  with 
paragraph  (a)(1)  or  (2)  of  §  63.862,  the 
PM  concentration  must  be  corrected  to 
the  appropriate  oxygen  concentration 
using  Equation  7  of  this  section  as 
follows: 
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Cc«r=C^x(21-X)/(21-Y)        (Eq.7) 


Where: 

CcofT=the  measured  concentration  corrected 

for  oxygen,  g/dscm' (gr/dscf). 
CaKu=the  measured  concentration 

uncorrected  for  oxygen,  g/dscm  (gr/dscf). 
X=the  corrected  volumetric  oxygen 

concentration  (8  percent  for  kraft  or  soda 

recovery  furnaces  and  sulfite  combustion 


units  and  10  percent  for  kraft  or  soda 
lime  kilns). 
Y=the  measured  average  volumetric  oxygen 
concentration. 

(3)  Method  3A  or  3B  in  appendix  A 
of  40  CFR  part  60  must  be  used  to 
determine  the  oxygen  concentration. 
The  gas  sample  must  be  taken  at  the 


same  time  and  at  the  same  traverse 
points  as  the  particulate  sample. 

(4)  For  purposes  of  complying  with 
paragraph  (a)(1)  or  (2)  of  §  63.862,  the 
volumetric  gas  flow  rate  must  be 
corrected  to  the  appropriate  oxygen 
concentration  using  Equation  8  of  this 
section  as  follows: 


Qc«r  =  Qmcas  X  (21 "  X)/(21  -  Y)         (Eq.  8) 


Where: 

Qeorr  =  the  measured  volumetric  gas  flow  rate 

corrected  for  oxygen,  dscm/min  (dscf/ 

min). 
Onus  =  the  measured  volumetric  gas  flow 

rate  uncorrected  for  oxygen,  dscm/min 

(dscf/min). 
X  =  the  corrected  volumetric  oxygen 

concentration  (8  percent  for  kraft  or  soda 

recovery  furnaces  and  sulfite  combustion 


units  and  10  percent  for  kraft  or  soda 
lime  kilns). 
Y  =  the  measured  average  volumetric  oxygen 
concentration. 

(c)  The  owner  or  operator  seeking  to 
determine  compliance  with  the  gaseous 
organic  HAP  standard  in  §  63.862(c)(1) 
without  using  an  NDCE  recovery 
fiunace  equipped  with  a  dry  ESP  system 


must  use  Method  308  in  appendix  A  of 
this  part.  The  sampling  time  and  sample 
volume  for  each  nm  must  be  at  least  60 
minutes  and  0.014  dscm  (0.50  dscf), 
respectively. 

(1)  The  emission  rate  from  any  new 
NDCE  recovery  furnace  must  be 
determined  using  Equation  9  of  this 
section  as  follows: 


ERNDCE=(MRmeas)/(BLS)  (Eq.  9) 


Where: 

ERndce  =  methanol  emission  rate  bom  the 

NDCE  recovery  furnace,  kg/Mg  (lb/ton) 

of  black  liquor  solids  fired. 


MR,Ku  =  measured  methanol  mass  emission 
rate  bom  the  NDCE  recovery  furnace,  kg/ 
hr  (Ib/hr). 

BLS  =  average  black  liquor  solids  firing  rate 
of  the  NDCE  recovery  furnace,  Mg/hr 


(ton/hr);  determined  using  process  data 
measured  during  the  performance  test. 

(2)  The  emission  rate  from  any  new 
DCE  recovery  furnace  system  must  be 
determined  using  Equation  10  of  this 
section  as  follows: 


ERdce  =[(MR™.s.rf)/BLSrf]  +  [(MR™.s.blx>)/BLSblo]        (Eq.  10) 


Where: 

ERdce  =  methanol  emission  rate  bom  each 
DCE  recovery  furnace  system,  kg/Mg  (lb/ 
ton)  of  black  liquor  solids  fired. 

MRmeujiF  =  average  measured  methanol  mass 
emission  rate  from  each  DCE  recovery 
furnace,  kg/hr  (Ib/hr). 

MRmeu.BLo  =  average  measured  methanol 
mass  emission  rate  bom  the  black  liquor 
oxidation  system,  kg/hr  (Ib/hr). 


BLSrf  =  average  black  liquor  solids  firing  rate 
for  each  DCE  recovery  furnace,  Mg/hr 
(ton/hr);  determined  using  process  data 
measured  during  the  performance  test. 

BLSbljo  =  the  average  mass  rate  of  black 
liquor  solids  treated  in  the  black  liquor 
oxidation  system,  Mg/hr  (ton/hr); 
determined  using  process  data  measured 
during  the  performance  test. 
(d)  The  owner  or  operator  seeking  to 

determine  compliance  with  the  gaseous 


organic  HAP  standards  in  §  63.862(c)(2) 
for  semichemical  combustion  imits 
must  use  Method  25 A  in  appendix  A  of 
40  CFR  part  60.  The  sampling  time  must 
be  at  least  60  minutes. 

(1)  The  emission  rate  from  any  new  or 
existing  semichemical  combustion  unit 
must  be  determined  using  Equation  11 
of  this  section  as  follows: 


ERsccu=(THC^)/(BLS)        (Eq.  11) 


Where: 

ERsccu  =  THC  emission  rate  bom  each 
semichemical  combustion  unit,  kg/Mg 
(lb/ton)  of  black  liquor  solids  fired. 

THCmeas  =  measured  THC  mass  emission  rate, 
kg/hr  (Ib/hr). 


BLS  =  average  black  liquor  solids  firing  rate, 
Mg/hr  (ton/hr);  determined  using  process 
data  measured  during  the  performance 
test. 

(2)  If  the  ovvmer  or  operator  of  the 
semichemical  combustion  unit  has 
selected  the  percentage  reduction 


standards  for  THC,  under 
§  63.862(c)(2)(ii),  the  percentage 
reduction  in  THC  emissions  is 
computed  using  Equation  12  of  this 
section  as  follows,  provided  that  Ei  and 
Eo  are  measured  simultaneously: 
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(%RjHc)- 


xlOO        (Eq.  12) 


Where: 

%Rthc  =  percentage  reduction  of  total 

hydrocarbons  emissions  achieved. 
Ei  =  measured  THC  mass  emissiqn  rate  at  the 

THC  control  device  inlet,  kg/hr  (Ib/hr). 
Eo  =  measured  THC  mass  emission  rate  at  the 

THC  control  device  outlet,  kg/hr  (Ib/hr). 

(e)  The  owner  or  operator  seeking  to 
comply  with  the  continuous  parameter 
monitoring  re<)uirements  of 

§  63.864(b)(2)  must  continuously 
monitor  each  parameter  and  determine 
the  arithmetic  average  value  of  each 
parameter  during  each  3-run 
performance  test.  Multiple  3-run 
performance  tests  may  be  conducted  to 
estabhsh  a  range  of  parameter  values. 

(f)  The  owner  or  operator  of  an 
affected  source  or  process  unit  seeking 
to  demonstrate  compliance  with  the 
standards  in  §63.862  using  a  control 
technique  other  than  those  listed  in 

§  63.864(a)(1)  through  (3)  must  provide 
to  the  Administrator  a  monitoring  plan 
that  includes  a  description  of  the 
control  device,  test  results  verifying  the 
performance  of  the  control  device,  the 
appropriate  operating  parameters  that 
will  be  monitored,  and  the  frequency  of 
measuring  and  recording  to  establish 
continuous  compliance  with  the 
standards.  The  monitoring  plan  is 
subject  to  the  Administrator's  approval. 
The  owner  or  operator  of  the  affected 
source  or  process  unit  must  install, 
calibrate,  operate,  and  maintain  the 
monitors)  in  accordance  with  the 
monitoring  plan  approved  by  the 
Administrator.  The  owner  or  operator 
must  include  in  the  information 
submitted  to  the  Administrator 
proposed  performance  specifications 
and  quality  assiirance  procediu^s  for  the 
monitors.  The  Administrator  may 
request  further  information  and  will 
approve  acceptable  test  methods  and 
procediu«s. 

§63.866    Recordkeeping  requirements. 

(a)  Startup,  shutdown,  and 
malfunction  plan.  The  owner  or 
operator  nlust  develop  and  implement  a 
written  plan  as  described  in  §  63.6(e)(3) 
that  contains  specific  procedures  to  be 
followed  for  operating  the  source  and 
maintaining  the  souirce  during  periods 
of  startup,  shutdown,  and  malfunction, 
and  a  program  of  corrective  action  for 
malfunctioning  process  and  control 
systems  used  to  comply  with  the 
standards.  In  addition  to  the 
information  required  in  §  63.6(e),  the 
plan  must  include  the  requirements  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 


(1)  Procedures  for  responding  to  any 
process  parameter  level  that  is 
inconsistent  with  the  level(s) 
established  under  §  63.864(b)(2), 
including  the  procedures  in  paragraphs 
(a)(l)(i)  and  (ii)  of  this  section: 

(i)  Procedures  to  determine  and 
record  the  cause  of  an  operating 
parameter  exceedance  and  the  time  the 
exceedance  began  and  ended;  and 

(ii)  Corrective  actions  to  be  taken  in 
the  event  of  an  operating  parameter 
exceedance,  including  procedures  for 
recording  the  actions  taken  to  correct 
the  exceedance. 

(2)  The  startup,  shutdown,  and 
malfunction  plan  also  must  include  the 
schedules  listed  in  paragraphs  (a)(2)(i) 
and  (ii)  of  this  section: 

(i)  A  maintenance  schedule  for  each 
control  technique  that  is  consistent 
with,  but  not  limited  to,  the 
manufacturer's  instructions  and 
recommendations  for  routine  and  long- 
term  maintenance;  and 

(ii)  An  inspection  schedide  for  each 
continuous  monitoring  system  required 
under  §  63.864  to  ensure,  at  least  once 
in  each  24-hour  period,  that  each 
continuous  monitoring  system  is 
properly  functioning. 

(b)  The  owner  or  operator  of  an 
afiiected  source  or  process  luiit  must 
maintain  records  of  any  occurrence 
when  corrective  action  is  required 
under  §  63.864(c)(1),  and  when  a 
violation  is  noted  imder  §  63.864(c)(2). 

(c)  In  addition  to  the  general  records 
required  by  §  63.10(b)(2),  the  owner  or 
operator  must  maintain  records  of  the 
information  in  paragraphs  (c)(1)  through 
(6)  of  this  section: 

(1)  Records  of  black  liquor  solids 
firing  rates  in  units  of  megagrams/day  or 
tons/day  for  all  recovery  furnaces  and 
semichemical  combustion  units; 

(2)  Records  of  CaO  production  rates  in 
imits  of  megagrams/day  or  tons/day  for 
all  lime  kilns; 

(3)  Records  of  parameter  monitoring 
data  required  imder  §  63.864,  including 
any  period  when  the  operating 
parameter  levels  were  inconsistent  with 
the  levels  established  during  the  initial 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the 
deviation,  the  time  the  deviation 
occurred,  the  time  corrective  action  was 
initiated  and  completed,  and  the 
corrective  action  taken; 

(4)  Records  and  documentation  of 
supporting  calculations  for  compliance 
determinations  made  under  §§  63.865(a) 
through  (e); 


(5)  Records  of  monitoring  parameter 
ranges  established  for  each  affected 
source  or  process  imit; 

(6)  Records  certifying  that  an  NDCE 
recovery  furnace  equipped  with  a  dry 
ESP  system  is  used  to  comply  with  the 
gaseous  organic  HAP  standard  in 

§  63.862(c)(1). 

§63.867    Reporting  requirements. 

(a)  Notifications.  The  owner  or 
operator  of  any  affected  source  or 
process  unit  must  submit  the  applicable 
notifications  from  subpart  A  of  this  part, 
as  specified  in  Table  1  of  this  subpart. 

(b)  Additional  reporting  requirements 
for  HAP  metals  standards.  (1)  Any 
owner  or  operator  of  a  group  of  process 
units  in  a  chemical  recovery  system  at 

a  mill  complying  with  the  PM  emissions 
limits  in  §  63.862(a)(l)(ii)  must  submit 
the  PM  emissions  limits  determined  in 
§  63.865(a)  for  each  affected  kraft  or 
soda  recovery  furnace,  smelt  dissolving 
tank,  and  lime  kiln  to  the  Administrator 
for  approval.  The  emissions  limits  must 
be  submitted  as  part  of  the  notification 
of  compliance  status  required  imder 
subpart  A  of  this  part. 

(2)  Any  owner  or  operator  of  a  group 
of  process  units  in  a  chemical  recovery 
system  at  a  mill  complying  with  the  PM 
emissions  limits  in  §63.862(a)(l)(ii) 
must  submit  the  calculations  and 
supporting  documentation  used  in 

§  63.865(a)(1)  and  (2)  to  the 
Administrator  as  part  of  the  notification 
of  compliance  status  required  imder 
subpart  A  of  this  part. 

(3)  After  the  Administrator  has 
approved  the  emissions  limits  for  any 
process  unit,  the  owner  or  operator  of  a 
process  unit  must  notify  the 
Administrator  before  any  of  the  actions 
in  paragraphs  (b)(3)(i)  through  (iv)  of 
this  section  are  taken: 

(i)  The  air  pollution  control  system.for 
any  process  unit  is  modified  or 
replaced; 

(ii)  Any  kraft  or  soda  recovery 
furnace,  smelt  dissolving  tank,  or  lime 
kiln  in  a  chemical  recovery  system  at  a 
kraft  or  soda  pulp  mill  complying  with 
the  PM  emissions  limits  in 
§  63.862(a)(l)(ii)  is  shut  down  for  more 
than  60  consecutive  days; 

(iii)  A  continuous  monitoring 
parameter  or  the  value  or  range  of 
values  of  a  continuous  monitoring 
parameter  for  any  process  unit  is 
changed;  or 

(iv)  The  black  liquor  solids  firing  rate 
for  any  kraft  or  soda  recovery  furnace 
during  any  24-hour  averaging  period  is 
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increased  by  more  than  10  percent 
above  the  level  measured  during  the 
most  recent  performance  test. 

(4)  An  owner  or  operator  of  a  group 
of  process  units  in  a  chemical  recovery 
system  at  a  mill  complying  with  the  PM 
emissions  limits  in  §63.862(a)(l)(ii)  and 
seeking  to  perform  the  actions  in 
paragraph  (b)(3)(i)  or  (ii)  of  this  section 
must  recalculate  the  overall  PM 
emissions  limit  for  the  group  of  process 
units  and  resubmit  the  documentation 
required  in  paragraph  (b)(2)  of  this 
section  to  the  Administrator.  All 
modified  PM  emissions  limits  are 
subject  to  approval  by  the 
Administrator. 

(c)  Excess  emissions  report.  The 
owner  or  operator  must  report  quarterly 
if  measured  parameters  meet  any  of  the 
conditions  specified  in  paragraph  (c)(1) 
or  (2)  of  §  63.864.  This  report  must 
contain  the  information  specified  in 


§  63.10(c)  of  this  part  as  well  as  the 
number  and  duration  of  occurrences 
when  the  source  met  or  exceeded  the 
conditions  in  §  63.864(c)(1),  and  the 
number  and  duration  of  occurrences 
when  the  source  met  or  exceeded  the 
conditions  in  §  63.864(c)(2).  Reporting 
excess  emissions  below  the  violation 
thresholds  of  §  63.864(c)  does  not 
constitute  a  violation  of  the  applicable 
standard. 

(1)  When  no  exceedances  of 
parameters  have  occurred,  the  owner  or 
operator  must  submit  a  semiannual 
report  stating  that  no  excess  emissions 
occurred  during  the  reporting  period. 

(2)  The  owner  or  operator  of  an 
affected  source  or  process  unit  subject  to 
the  requirements  of  this  subpart  and 
subpart  S  of  this  part  may  combine 
excess  emissions  and/or  summary 
reports  for  the  mill. 


§63.868    Detegation  of  auttKMity. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  imder 
section  112(d)  of  the  Clean  Air  Act,  the 
authorities  contained  in  paragraph  (b)  of 
this  section  must  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  The  authorities  which  will  not  be 
delegated  to  States  are  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section: 

(1)  Approval  of  alternatives  to 
standards  in  §  63.862  under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 


Table  1  to  Subpart  MM— General  Provisions  Applicability  To  Subpart  MM 


General  provisions 
reference 

Summary  of  requirements 

Applies  to  supbart 

Explanation 

sa.KaMI)  

General  applicability  of  the  General  Provisions 

Yes 

Additional  terms  defined  in  §63.861;  when 
overlap  between  subparts  A  and  MM  of  this 

part,  subpart  MM  takes  precedence. 

63.1(a)(2H14) 

General  applicability  of  the  General  Provisions 

Yes. 

63.1(b)(1)  

Initial  applicat>ility  determination 

No     

Subpart  MM  specifies  the  applicability  in 
§63.860. 

63.1(b)(2)  

Title  V  operating  permit— see  40  CFR  pari  70 

Yes 

All  major  affected  sources  are  required  to  ob- 
tain a  titte  V  permit. 

63.1(b)(3)  

Record  of  ttie  applicability  determination 

No 

All  affected  sources  are  subject  to  subpart 
MM  according  to  the  appllcat>ility  definition 

of  subpart  MM. 

63.1(c)(1)  

Applicability  of  subpart  A  of  this  part  after  a 

Yes  

Subpart  MM  clarifies  the  applicat>iiity  of  each 

relevant  standard  has  been  set. 

paragraph  of  subpart  A  of  this  part  to 
sources  subject  to  subpart  MM 

63.1(c)(2)  

Title  V  pennit  requirement 

Yes 

All  major  affected  sources  are  required  to  ob- 
tain a  title  V  permit.  Tfiere  are  no  area 

sources  in  the  pulp  arxl  paper  mill  source 

category. 

63.1(cK3)  

[Reserved]  

NA.. 

63.1  (cK4)  

Requirements  for  existing  source  that  obtains 
an  extension  of  compliance. 

Yes 

e3.1(c)(5)  

Notification  requirements  for  an  area  source 
that   Increases    HAP   emissions   to   major 
source  levels. 

Yes. 

63.1(d)  

[Reserved]  

NA. 

63.1(e)  

Applicability  of  pennit  program  before  a  rel- 
evant standard  has  been  set. 

Yes. 

63.2  

Definitions 

Yes  

Additional  ternis  defined  in  §63.861;  when 
overlap  between  subparts  A  and  MM  of  this 
part  occurs,  subpart  MM  takes  precedence. 

63.3 

Units  and  at)breviations 

Yes 

63.4  

Prohibited  activities  and  circumvention 

Yes. 
Yes 

63.5(a)  

Construction  and  reconstruction — applicability 
Uoon  construction  relevant  standards  for  new 

63.5(b)(1)  

Yes 

sources. 

63.5(b)(2)  

[Reserved]  

NA. 

63.5(b)(3)  

New  construction/reconstruction               

Yes 

63.5(b)(4)  

Construction/reconstruction  notification    

Yes 

63.5(b)(5)  

Constnjction/reconstruction  compliance  

Equipment  addition  or  process  change  

[Reserved]  

Yes 

63.5(b)(6)  

Yes 

63.5(c) 

NA. 

63.5(d)  

Application  for  approval  of  constnxrtion/recon- 
stnjction. 

Yes. 

63.5(e)  

Construction/reconstaiction  approval 

Yes. 
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General  provisions 
reference 


63.5(f)  .... 

63.6(a)(1) 

63.6(a)(2) 

63.6(b)  ... 

63.6(c) :... 

63.6(d)  ... 
63.6(e)  ... 
63.6(f)  .... 

63.6(g)  ... 

63.6(h)  ... 

63.6(1) 

63.6(j) 

63.7(a)(1) 

63.7(a)(2) 
63.7(a)(3) 

63.7(b)(1) 
63.7(b)(2) 

63.7(c)  .... 
63.7(d)  ... 
63.7(e)  ... 
63.7(f)  . ... 
63.7(g)  „. 
63.7(h)  ... 

63.8(a)  ... 
63.8(b)  ... 
63.8(c)  .... 
63.8(d)  ... 
63.8(e)(1) 
63.8(e)(2) 
63.8(e)(3) 

63.8(e)(4) 

63.8(e)(5) 
63.8(f)  .... 
63.8(g)  ... 
63.9(a)  ... 

63.9(b)  ... 
63.9(c)  .... 
63.9(d)  ... 

63.9(e)  ... 
63.9(f)  .... 

63.9(gM1) 
63.9(g)(2) 

63.9(g)(3) 


Summary  of  requirements 


Ckxistruction/reconstruction  approval  based  on 

prior  State  preconstruction  review. 
Compliance  with  standards  and  maintenance 

requirements — applicability. 
Requirements  for  area  source  ttiat  increases 

emissions  to  become  major. 
Compliance  dates  for  new  and  reconstructed 

sources. 
Compliance  dates  for  existing  sources  

[Reserved]  

Operation  and  maintenance  requirements 

Compliarx^e  with  nonopacity  emissions  stand- 
ards. 

Compliance  with  altemative  nonopacity  emis- 
sions standards. 

Compliance  with  opacity  and  visible  emissions 
(VE)  standards. 

Extension  of  compliance  with  emissions 
standards. 

Exemption  from  compliance  with  emissions 
standards. 

Performance  testing  requirements — applica- 
bility. 

Performance  test  dates  

Periormance  test  requests  by  Administrator 

under  CAA  section  114. 

Notification  of  performance  test  

Notification  of  delay  in  conducting  a  scfieduled 

performance  test. 

Quality  assurance  program  

Performance  testing  facilities  

Conduct  of  performance  tests 

Use  of  an  altemative  test  method 

Data  analysis,  recordkeeping,  and  reporting  ... 
Waiver  of  performance  tests  

Monitoring  requirements — applicability  

Conduct  of  monitoring  

Operation  and  maintenance  of  CMS  

Quality  control  program  

Performance  evaluation  of  CMS  

Notification  of  performance  evaluation 

Submission  of  site-specific  performance  eval- 
uation test  plan. 

Conduct  of  performance  evaluation  and  per- 
formance evaluation  dates. 

Reporting  performance  evaluation  results  

Use  of  an  altemative  monitoring  method 

Reduction  of  monitoring  data  

Notification  requirements — applicability  and 
general  information. 

Initial  notifications  

Request  for  extension  of  compliance 

Notification  that  source  subject  to  special  com- 
pliance requirements. 

Notification  of  performance  test  

Notification  of  opacity  and  VE  observations  .... 


Additional  notification  requirements  for 
sources  with  CMS. 

Notification  of  compliance  with  opacity  emis- 
sions standard. 

Notification  that  criterion  to  continue  use  of  al- 
ternative to  relative  accuracy  testing  has 
been  exceeded. 


Applies  to  supbart 
MM 


Yes. 
Yes. 

Yes. 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes 

Yes 
Yes 
Yes 
Yes 
Yes. 
Yes. 
Yes. 

Yes. 

Yes. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes. 
Yes. 

Yes. 
Yes 


Yes. 
Yes 

Yes. 


Explanation 


Subpart  MM  specifically  stipulates  the  compli- 
ance schedule  for  existing  sources. 


Subpart  MM  does  not  contain  any  opacity  or 
VE  standards;  however,  §63.864  specifies 
opacity  monitoring  requirements. 


§  63.864(a)(6)  specifies  the  only  exemption 
from  performance  testing  allowed  under 
subpeirt  MM. 


§  63.864(a)(6)  specifies  the  only  exemption 
from  performance  testing  allowed  under 
subpart  MM. 

See  §63.864. 

See  §63  864. 

See  §63.864. 

See  §63.864. 


Subpart  MM  does  not  contain  any  opacity  or 
VE  standards;  however,  §63.864  specifies 
opacity  monitoring  requirements. 


Subpart  MM  does  not  contain  any  opacity  or 
VE  emissions  standards;  however,  §63.864 
specifies  opacity  monitoring  requirements. 
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Table  1  to  Subpart  MM— General  Provisions  Appucabiuty  To  Subpart  MM— Continued 


General  provisions 
reference 

Summary  of  requirements 

Applies  to  supbart 
MM 

Explanation 

63.9(h)  

Notification  of  compliance  status  

Adjustment  to  time  penods  or  postirtark  dead- 
lines for  submittal  and  review  of  required 

communteations. 

Change  in  information  already  provided  

Recordkeeping        requirements — applk^ability 

and  general  Informatkm. 

Records  retention  

Infonnation  and  documentation  to  support  no- 

tificatk>ns  and  demonstrate  compliance. 
Records  retention  for  sources  not  subject  to 

relevant  standard. 
Additional    recordkeeping    requirements    for 

sources  with  CMS.. 

General  reporting  requirements  

Reporting  results  of  performance  tests 

Reporting  results  of  opacity  or  VE  obsen/a- 

tions. 

Progress  reports 

Periodic  and  irmnediate  startup,  shutdown, 
and  malfunction  reports. 

Additional  reporting  requirements  for  sources 
with  CMS. 

Waiver  of  reconjkeeping  and  reporting  re- 
quirements. 

Control  devk;e  requirements  for  flares 

State  authority  and  delegations  

Addresses  of  State  air  pollutron  control  agen- 
cies and  EPA  Regional  Offk:es. 

Incorporations  by  reference  

Availability  of  information  and  confidentiality  ... 

Yes. 
Yes. 

Yes. 

Yes  

Yes. 
Yes. 

Yes  

Yes. 

Yes. 
Yes. 
Yes  

Yes. 
Yes. 

Yes. 

Yes. 

No 

Yes. 
Yes. 

Yes. 
Yes. 

63.9(1) 

63.90) 

63.10(a)  

63.10(b)(1)  ...:. 

See  §63.866. 

63.10(b)(2)  

63.10(b)(3)  

ApplKability  requirements  are  given  in 
§63.860. 

63.10(c) 

63.10(d)(1)  

63.10(d)(2)  

63.10(d)(3) 

Subpart  MM  does  not  include  any  opacity  or 
VE  standards;  however,  §63.864  spedfies 
opacity  monitoring  requirenients. 

63.10(d)(4)  

63.10(d)(5)  

63.10(e)  

63.10(0  

63.11  

The  use  of  flares  to  meet  ttie  standards  in 

63.12 

subpart  MM  is  not  antnipated. 

63.13 

63.14 

63.15 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  212, 261,  and  295 

RIN0596-AB67 

Administration  of  the  Forest 
Development  Transportation  System; 
Prohibitions;  Use  of  Motor  Vehicles  Off 
Forest  Service  Roads 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  National  Forest 
System  Road  Management  rule  revises 
regulations  concerning  the  management, 
use,  and  maintenance  of  the  National 
Forest  Transportation  System. 
Consistent  with  changes  in  public 
demand  and  use  of  National  Forest 
System  resources  and  the  need  to  better 
manage  funds  available  for  road 
construction,  reconstruction, 
maintenance,  and  deconunissioning,  the 
final  rule  removes  the  emphasis  on 
transportation  development  and  adds  a 
requirement  for  science-based 
transportation  analysis,  hi  concert  with 
the  revision  of  National  Forest  System 
roads  administrative  direction 
pubUshed  elsewhere  in  today's  Federal 
Register,  the  intended  effect  of  this  final 
rule  is  to  help  ensure  that  additions  to 
the  National  Forest  System  network  of 
roads  are  those  deemed  essential  for 
resource  management  and  use;  that, 
construction,  reconstruction,  and 
maintenance  of  roads  minimize  adverse 
environmental  impacts;  and,  finally, 
that  unneeded  roads  are 
decommissioned  and  restoration  of 
ecological  processes  are  initiated. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Ash,  Deputy  Director  of 
Engineering.  Engineering  Staff,  Forest 
Service,  202-205-1400. 
SUPPt£MENTARY  INFORMATION:  The 
following  outline  displays  the  contents 
of  the  SUPPt^MENTARY  MFORMATION 
section  of  this  rule. 

Background 

.  AnaljTsis  and  Response  to  Public 
Comments 

General  Comments 

Natural  Resource  Agenda 

Comments  concerning  the  Natural  Resource 

Agenda 
Need  for  Public  Access  and  Forest 
Management  Access 
Comments  concerning  the  need  for  access 
Comments  concerning  access  rights 
Cooperating  Agencies 
Conunent  concerning  cooperating  agencies 


Forest  Trails 
Comments  concerning  the  rule's  impact  on 

trails 
Amount  of  Road  To  Be  Decommissioned 
Comments  concerning  road  decommissioning 
Relationship  of  the  Roads  Rule,  the  Roadless 

Area  Conservation  Rule,  and  the 

Planning  Rule. 
Comments  concerning  the  relationship 

among  the  three  rules. 
Levels  of  Road  Management  Decisions 
Comments  concerning  the  levels  at  which 

road  management  decisions  will  be  made 
Compliance  with  Existing  Laws,  Regulations, 

and  Congressional  Intent 
Conunents  concerning  the  rule's 

compliance  with  various  land 

management  acts 
Conmients  concerning  compliance  with 

environmental  laws  and  regulations 
Comments  concerning  the  Transportation 

Efficiency  Act  for  the  Twenty-First 

Century 
Comments  concerning  the  Multiple-Use 

Sustained-Yield  Act  of  1960 
Comments  concerning  the  Administrative 

Procedures  Act  and  the  Federal  Advisory 

Committee  Act 
Comments  concerning  the  Rehabilitation 

Act  of  1973  and  the  Americans  with 

DisabiUties  Act 
Comments  regarding  the  rule-making 

process  andihe  National  Environmental 

Policy  Act 
Comments  concerning  the  environmental 

assessment 
Conmients  concerning  the  rule's 

requirement  for  National  Environmental 

Policy  Act  analyses 
Comments  concerning  No  Takings 

imptications  and  the  Qvil  Justice  Reform 

Act» 
Funding  for  Implementation  of  the  Final 

Roads  Rule 
Comments  concerning  funding 
Specific  Comments  on  Proposed  Revisions  to 

36  CFR  Part  212 
Comments  concerning  removing  the  term 

"development" 
Conunents  concerning  changes  to  those 

sections  of  36  CFR  Part  212  not 

mentioned  in  the  proposed  rule 
Comments  regarding  proposed  §  212.1 

Definitions 
Overall  comment 
Comments  concerning  the  term  "Forest 

transportation  atlas" 
Comments  concerning  the  term  "Forest 

transportation  facility" 
Addition  of  the  term  "new  road 

construction" 
Comments  concerning  the  term  "Road" 
Modification  of  the  definition  for 

"classified  roads" 
Modification  of  the  definition  for 

"unclassified  roads" 
Other  changes 
Comments  regarding  proposed  §  212.2  Forest 

TransfKjrtation  Program 
Conunents  concerning  which  lands  are 

affected  by  the  rule 
Comments  concerning  the  contents  of  the 

forest  transportation  atlas 
Comments  concerning  use  of  science-based 

transportation  analysis 
Comments  concerning  emergency  activities 


Comments  regarding  the  proposed  §  212.5 
Road  System  Management 
Conunents  concerning  the  references  to 

officials 
Comments  concerning  the  order  of  road 

management  options 
Conunents  concerning  the  use  of  science- 
based  roads  analysis 
Comments  concerning  the  identification  of 

minimum  road  systems 
Comments  concerning  coordination  with 

tribal  governments 
Comments  concerning  road  management 

and  uses 
Comments  concerning  road 
decommissioning 
Proposed  changes  to  §  212.6,  §  212.7,  §  212.10 
Proposed  §  212.13  Temporary  suspension  of 

road  construction  in  unroaded  areas 
Proposed  §  212.20  National  Forest  trail 
system  operation 
Overall  comment  on  the  trail  system 
Conforming  Amendments  to  36  CFR  Parts 

261  and  295 
Regulatory  Impact 
Unhmded  Mandates  Reform 
Environmental  Impact 
No  Takings  Implications 
Civil  Justice  Reform  Act 
Controlling  Paperwork  Burdens  on  the  PubUc 
Federalism 
Conclusion 

Background 

On  January  28,  1998,  in  an  Advance 
Notice  of  Proposed  Rulemaking  (ANFR) 
(63  FR  4350),  the  Forest  Service 
annotmced  its  intent  to  revise 
regulations  concerning  management  of 
the  National  Forest  Transportation 
System.  Simidtaneously,  the  Forest 
Service  published  a  proposed  interim 
nde  (63  FR  4351)  to  suspend 
temporarily  road  construction  and 
reconstruction  in  certain  imroaded  areas 
of  National  Forest  System  lands.  The 
purpose  of  the  interim  rule  was  to  take 
a  "timeout"  for  18  months  while  the 
Forest  Service  developed  a  new,  long- 
term  road  management  final  nde  and 
the  new  analytical  tools  needed  to 
provide  a  more  ecological  approach  to 
analyzing  existing  and  future  road 
needs. 

On  March  3,  2000.  in  Part  m  of  the 
Federal  Register,  the  Forest  Service 
issued  an  overview  notice  to  provide 
background  information  on  the  need  for  . 
changes  in  the  agency's  national  forest 
development  transportation  system. 
That  notice  outlined  the  three  primary 
actions  in  a  proposed  new  road 
management  strategy  that  would  help 
the  Forest  Service  find  an  appropriate 
balance  between  safe  and  efficient 
access  for  all  forest  road  users  and  the 
protection  of  healthy  ecosystems.  The 
three  primary  actions  proposed  were  the 
following:  (1)  Develop  new  analytical 
tools  to  decide  if,  and  when,  new  and 
existing  roads  are  needed  to  meet 
resoiuce  management  objectives;  (2) 
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aggressively  decommission  roads  that 
are  determined,  through  forest  planning, 
implementation  of  the  National 
Environmental  Policy  Act,  and  other 
analyses,  to  be  damaging  to  the 
environment  or  to  be  no  longer 
necessary  for  achieving  resource 
management  objectives;  and  (3) 
maintain  and  improve  those  important 
roads  that  do  not  compromise  healthy 
lands  and  waters  and  are  needed  for 
recreation,  nual  access,  and  the 
sustainable  flow  of  goods  and  services. 
The  overview  notice  made  clear  ihat 
both  a  proposed  revision  of  Forest 
Service  regulations  on  Administration 
of  the  Forest  Development 
Transportation  System  and  a  proposed 
revision  of  administrative  directives  are 
necessary  to  achieve  these  three  actions. 

Published,  also,  in  Part  in  of  the 
Federal  Register  for  March  3,  2000,  the 
proposed  rule  clarified  the 
transportation  system  information  to  be 
gathered  and  to  be  displayed  in  a  new 
forest  transportation  aUas  (formerly 
plan).  The  rule  also  proposed:  (1)  to 
remove  the  emphasis  on  "road 
development"  that  is  in  the  cmxent 
rules;  (2)  to  set  a  standard  that  each 
forest  identify  the^minimiun  road 
system  required  to  balance  access 
objectives  with  ecosystem  health  goals; 
and  (3)  to  use  a  science-based  roads 
analysis  to  identify  the  road  network 
needed  to  serve  the  public  and  land 
administrators. 

Comments  were  invited  on  the 
overview  notice,  the  proposed  rule,  and 
the  corollary  administrative  directive, 
all  published  in  Part  III  of  the  March  3, 
2000.  Federal  Register.  Comments  were 
due  May  2,  2000.  The  comment  period 
was  then  extended  to  May  17,  2000, 
resulting  in  a  77  day  comment  period. 
The  Forest  Service  invited  written 
comments  and  considered  those 
comments  in  preparing  this  final  rule. 

The  adoption  of  the  final  nde 
modifies  36  CFR  part  212  to  require  the 
development  of  a  transportation  aUas  for 
each  National  Forest  System 
administrative  unit,  which  displays  the 
minimum  system  of  roads,  trails,  and 
airfields  needed  for  the  management  of 
National  Forest  System  lands  and  for 
public  access.  The  adoption  of  the  final 
nUe  removes  the  term  "forest 
development  road"  to  signal  the  shift 
away  from  development  and 
construction  of  new  roads  to 
maintaining  needed  roads  and 
decommissioning  unneeded  roads.  The 
adoption  of  the  final  rule  also  requires 
the  use  of  a  science-based  analysis 
process  to  analyze  the  National  Forest 
road  system.  The  adoption  of  the  final 
rule  establishes  a  standard  for  the  road 
system,  requiring  it  to  be  in  compliance 


with  resource  objectives,  to  reflect  likely 
funding,  and  to  minimize  adverse 
environmental  effects  associated  with 
road  construction,  reconstruction,  and 
maintenance.  Equally  important  is  the 
rule's  requirement  to  identify  unneeded 
roads  that  should  be  decommissioned, 
giving  prionfy  to  decommissioning 
those  roads  that  pose  the  greatest  risk  to 
public  safety  or  environmental 
degradation.  Revisions  to  36  CFR  parts 
261  and  295  are  those  needed  solely  to 
conform  terminology  revisions  being 
adopted  in  36  CFR  part  212. 

Analjrsis  and  Response  to  Public 
Comments 

Diuing  the  comment  period,  the 
Forest  Service  received  approximately 
5,900  letters,  e-mails,  faxes,  petitions, 
postcards,  and  other  responses  to  the 
proposed  National  Forest  System  Road 
Management  nde  and  policy.  The 
geographic  distribution  of  responses 
received  was  as  follows:  Western  States 
—2,105;  Moimtain  States  — 1,607; 
Central  (Midwestern)  States  — 733; 
Southeastern  States  — 279;  Northeastern 
States  —541;  and  Unknown— 581.  Of 
the  nearly  5900  total  responses,  5505 
were  received  bova  individuals.  Groups 
and  organizations  representing  forest 
resource  users  (grazing,  timber,  oil/gas/ 
mining,  and  recreation)  accounted  for 
134  responses  and  conservation  and 
preservation  groups  submitted  another 
97.  Government  agencies  and  elected 
officials  accounted  for  98  responses  and 
are  divided  between:  Tribal  (6),  Federal 
(16),  State  (28),  counfy  (37),  and  local 
(11).  There  were  an  additional  34 
responses  received  from  groups  or 
organizations  that  do  not  fit  into  one  of 
the  previous  categories. 

A  number  of  comments  received  were 
outside  the  scope  of  this  rulemaking 
effort.  These  included  matters  such  as 
comments  on  the  Forest  Service 
roadless  initiative,  that  was  also 
underway;  suggestions  to  seek  funding 
from  Congress  for  recreation  trails; 
suggestions  to  transfer  all  public  land  to 
the  States;  suggestions  to  designate  more 
Wilderness  areas;  suggestions  to  solve 
jurisdictional  disputes  in  Nye  Coimty, 
Nevada;  suggestions  that  the  agency 
emphasize  public  education  to  gain 
support  for  road  needs;  suggestions  to 
protect  the  environment  by  land 
allocation;  and  a  suggestion  to  conduct 
an  environmental  impact  analysis  on 
each  road  every  10  years.  While  these 
comments  emerged  as  a  result  of 
respondents'  reviews  of  the  proposal, 
they  are  generally  not  germane  to  this 
regulation.  A  niunber  of  other  comments 
received  were  not  specific  to  a 
particular  section,  but  to  the  overall 
proposed  rule  and  administrative 


policy.  A  summary  of  those  comments 
and  the  agency's  response  to  them 
follows. 

General  Conunents 

Natural  Resource  Agenda 

In  the  overview  notice  that  preceded 
the  proposed  road  management  rule  and 
proposed  administrative  policy  (65  FR 
11676),  the  Forest  Service  explained 
that  the  road  management  initiative  was 
a  key  element  of  the  Forest  Service 
Natiual  Resoiuce  Agenda. 

Comments  concerning  the  Natural 
Resource  Agenda:  Some  respondents 
were  concerned  that  implementation  of 
the  Nattiral  Resource  Agenda  would 
circiunvent  legal  processes. 
Congressional  intent,  and  public 
involvement  processes.  Others 
expressed  concern  that  the  Natural 
Resource  Agenda  would  change  the 
natural  resource  mission  of  the  Forest 
Service  and  encoiuage  off-budget  trust 
funds. 

Agency  response:  The  Natiual 
Resource  Agenda  identifies  long-term 
program  emphasis  areas  for  the  Forest 
Service.  Specifically,  it  calls  for  the 
agency  to  emphasize  watershed  health 
and  restoration,  sustainable  forest 
management,  recreation,  and  roads.  The 
Agenda  is  the  cornerstone  of  the 
agency's  Strategic  Plan  prepared 
pursuant  to  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  and 
the  Government  Performance  Results 
Act.  The  actions  and  goals  articulated  in 
the  Natural  Resomce  Agenda  all  fall 
within  the  mission  assigned  to  the 
Forest  Service  through  the  Multiple-Use 
Sustained- Yield  Act,  the  National  Forest 
Management  Act,  and  the  other  laws 
that  establish  the  agency's  mission  and 
activities.  While  the  Natural  Resource 
Agenda  does  place  new  emphasis  on 
some  resources  and  uses,  it  does  not 
fundamentally  alter  the  Forest  Service's 
mission  nor  does  it  encourage  off-budget 
trust  funds. 

Need  for  Public  Access  and  Forest 
Management  Access 

In  the  preamble  of  the  notice  of 
proposed  rulemaking  (65  FR  11680).  the 
Forest  Service  noted  that  the  proposal 
gives  emphasis  to  providing  safe 
administrative  and  public  access  within 
the  context  of  maintaining  healthy 
ecosystems. 

Comments  concerning  the  need  for 
access:  The  Forest  Service  received 
numerous  comments  questioning  the 
agency's  ability  to  effectively  manage 
forest  resources  for  long-term  forest 
health  and  wildfire  suppression,  while 
reducing  road  access.  Others  were 
concerned  about  the  potential  reduction 


3208 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


in  the  number  of  roads  open  to  the 
public  and  the  effect  fewer  roads  would 
have  on  public  access  and  recreation 
use  on  national  forests  and  grasslands. 
A  few  expressed  concern  that  the 
agency  would  use  road  maintenance 
costs  or  a  lack  of  funding  to  justify  road 
closures.  A  few  identified  human  and 
natiual  resource-related  emergency 
access  concerns.  Still  others  were 
concerned  with  the  concept  of  road 
decommissioning.  Specifically,  some 
expressed  concern  that  roads  analysis 
would  delay  road  decommissioning, 
while  others  were  concerned  that  the 
agency  would  not  thoroughly  analyze 
options  for  keeping  roads  open  before 
deciding  to  decommission  Uiem. 

Agency  response:  Scientific  evidence 
compiled  to  date  suggests  that  roads  are 
a  si^iificant  soiut:e  of  erosion  and 
sedimentation  and  are,  in  part, 
responsible  for  a  decline  in  the  quality 
of  fish  and  wildlife  habitat.  The  agency 
recognizes  that  the  National  Forest 
Transportation  System  is  vitally 
important  for  responsible  management 
of  the  National  Forest  System  lands  and 
is  essential  to  many  rural  communities 
and  recreational  users.  The  agency  is 
responsible  for  finding  a  balance 
between  the  need  for  public  and 
administrative  access  and  the 
environmental  costs  associated  with 
providing  that  access.  The  final  rule  and 
administrative  poficy  require  the  use  of 
a  science-based  roads  analysis  process 
to  identify  road  needs,  issues,  and 
opportimities.  The  roads  analysis 
process  encourages  the  agency  to 
actively  engage  the  public  and  other 
state,  federal,  local  and  tribal  partners  in 
those  discussions.  The  final  rule  at  36 
CFR  Part  212.5(b)(1)  requires  the 
identification  of  the  minimiiTn  road 
system  needed  for  safe  and  efficient 
travel  and  for  administration, 
utilization,  and  protection  of  National 
Forest  System  lands.  The  identification 
of  the  minimum  road  system  needed 
includes  considerations  for  forest 
health,  emergency  access,  and  public 
access  needs.  The  final  road 
management  policy  will  improve  access 
by  allowing  the  agency  to  focus  its 
limited  resources  on  the  roads  people 
need  and  use. 

Comments  concerning  access  rights: 
Several  individuals  expressed  concern 
over  the  effect  of  the  proposed  rule  and 
policy  on  access  rights,  on  roads 
managed  by  other  agencies,  and  on 
roads  under  permit  or  other  agreements, 
such  as  cost-share  agreements  and 
special  use  permits.  Some  States,  such 
as  North  Dakota,  were  concerned  the 
rule  and  policy  coiild  drcimivent  state 
laws  and  policies. 


Agency  response:  The  final  rule  and 
policy  do  not  affect  existing  access 
rights  provided  by  statute,  treaty,  or 
pursuant  to  reserved  or  outstanding 
rights.  Moreover,  the  final  rule  and 
policy  do  not  impose  additional 
requirements  on  entities  that  possess 
access  rights  on  roads  owned  privately 
or  by  state,  coimty,  tribal,  or  local 
jurisdictions.  The  final  rule  and  policy 
provide  direction  regarding  how  the 
Forest  Service  intends  to  make  road 
management  decisions,  not  what  those 
decisions  must  be.  Road  management 
activities  on  public  roads  with 
easements  through  the  National  Forest 
System,  such  as  state  and  county  roads, 
are  not  affected  by  this  final  rule. 
However,  roadwork  (such  as 
realignment  or  widening)  on  National 
Forest  System  lands  outside  granted 
easements  may  require  some  level  of 
roads  analysis.  The  final  rule  and  policy 
emphasize  involvement  with  public, 
federal,  state,  local  and  tribal  entities 
and  in  no  way  conflict  with  state  laws. 

Cooperating  Agencies 

Other  federal  agencies,  States,  tribal 
governments,  and  local  governments  are 
encouraged  to  participate  with  the 
Forest  Service  in  implementing  these 
regulations. 

Comment  concerning  cooperating 
agencies:  A  respondent  stated  that  the 
Forest  Service  continually  denies 
requests  for  cooperating  agency  status 
for  various  States  and  counties. 

Agency  response:  The  agency  is 
interested  in  maximizing  cooperation 
with  all  agencies  and  interests  and  has 
established,  within  the  policy, 
mechanisms  with  which  to  accomplish 
this  objective.  Both  local  agency  and 
public  involvement  are  key  features  of 
the  roads  analysis  methodology  and  the 
National  Environmental  Policy  Act 
(NEPA)  environmental  analysis  process. 
These  two  public  involvement 
mechanisms  will  ensure  that  local 
public  issues  and  concerns  are  fully' 
disclosed  and  addressed.  The  agency 
believes  that  participation  by  state, 
tribal,  and  local  governments,  as  well  as 
by  individual  citizens,  will  be  critical  to 
the  long-term  success  in  the 
implementation  of  this  final  rule  and 
related  administrative  directive. 

ForestTrails 

The  proposed  rule  did  not  propose 
many  substantive  changes  to  the 
agency's  rules  on  the  management  of 
trails.  As  with  the  term  "forest 
development  road,"  the  term  "forest 
development  trail"  would  be  revised  by 
removing  the  term  "development." 
Otherwise,  all  references  to  trails  were 
retained  as  adopted  in  the  July  1, 1999, 


edition  of  Title  36,  parts  200-299  of  the 
Code  of  Federal  Regulations. 

Comments  concerning  the  rule's 
impact  on  trails:  Several  respondents 
requested  that  the  Forest  Service 
explain  the  relationship  between  the 
proposed  road  management  rule  and  the 
management  of  the  National  Forest  Trail 
System.  Others  wanted  to  know  the 
distinction  between  motorized  roads 
and  motorized  trails. 

Agency  response:  The  road 
management  rule  and  associated 
administrative  policy  provide  direction 
for  the  management  of  the  forest 
transportation  facilities.  While  forest 
transportation  facilities  include  roads, 
trails,  and  airfields,  this  final  rule  and 
administrative  policy  are  specific  to 
road  management,  not  trails.  Roads  are 
managed  for  use  by  highway  vehicles  in 
compliance  with  state  laws.  Motorized 
trails  are  managed  for  off-highway 
vehicles  not  specifically  excluded  by 
local  authority.  Generaly  these  trails  are 
used  by  motor  bikes  or  all-wheel  drive 
vehicles.  The  final  rule  defines  a  road  as 
a  motor  vehicle  travel-way  more  than  50 
inches  wide,  unless  designated  and 
.managed  as  a  trail.  A  trail,  therefore, 
may  be  more  than  50  inches  wide  and 
motorized  or  non-motorized.  The  roads 
analysis  process  provides  the  means  for 
the  public  and  managers  to  address  road 
and  trail  access  relationships  and 
opportunities. 

Amount  of  Road  To  Be  Decommissioned 

The  focus  of  the  rule  and  policy  is  on 
determining  the  need  for  proper 
restoration,  maintenance,  and 
decommissioning  of  roads.  The  issue  of 
decommissioning  roads  received 
substantial  comment  fit)m  the  public. 

Comments  concerning  road 
decommissioning:  Respondents 
expressed  a  wide  range  of  opinions  on 
the  amount  of  road  decommissioning 
that  should  occur.  Some  stated  strong 
feelings  that  all  imauthorized  and 
environmentally  damaging  roads  should 
be  decommissioned  immediately. 
Others  expressed  strong  concerns  that  if 
too  many  roads  were  decommissioned, 
public  access  needs  and  demands 
would  not  be  met. 

Agency  Response:  At  about  380,000 
miles  of  classified  roads  (plus  an 
estimated  additional  60,000  miles  of 
unclassified  roads),  the  forest 
transportation  system  is  considered  to 
be  largely  complete.  National  Forest 
System  management's  focus,  therefore, 
through  implementation  of  the  roads 
rule  and  administrative  policy,  is 
shifting  from  developing  new  roads  to 
managing  access  widiin  the  capabilify  of 
the  land.  Through  the  rule's  roads 
analysis  process,  responsible  officials 
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can  use  local  public  involvement  to 
identify  roads  that  are  needed  for  access 
and  those  roads  that  are  no  longer 
needed.  These  inmeeded  roads  will  be 
prioritized  for  deconunissioning,  either 
to  return  to  a  more  natural  state  or  to 
become  a  designated  trail. 

Relationship  of  the  Roads  Rule,  the 
Roadless  Area  Conservation  Rule,  and 
the  Planning  Rule 

In  addition  to  the  Road  Management 
Rule,  the  Forest  Service  has  two  other 
ongoing  and  related  rulemaking  efforts: 
the  Land  and  Resource  Management 
Planning  Rule  and  the  Roadless  Area 
Conservation  Rule. 

Comments  concerning  the 
relationship  among  the  three  rules: 
Many  respondents  expressed  concern 
about  the  relationships  among  the 
proposed  road  management  policy,  the 
roadless  area  conservation  rule,  and  the 
planning  rule  and  questioned  their 
cumulative  effects.  Others  complained 
about  the  impacts  of  having  to  respond 
to  these  and  other  national  policy  efforts 
simultaneously. 

Agency  response:  The  proposed 
plaxming  rule,  road  management  policy, 
and  roadless  area  conservation  rule  are 
three  separate  and  distinct  Forest 
Service  initiatives  that  together  form  a 
coherent  strategy  for  dealing  with  vital 
conservation  issues.  The  Forest  Service 
teams  writing  the  rules  have 
coordinated  with  each  other  to  ensure 
that  definitions  and  requirements  are 
consistent  across  the  policies.  The 
proposed  plaiuiing  nde  revisions  will 
incorporate  the  principles  of  ecological, 
economic,  and  social  sustainability  into 
forest  planning.  The  proposed  roadless 
area  conservation  rule  addresses  how  to 
protect  inventoried  roadless  areas 
within  National  Forest  System  lands  in 
the  context  of  multiple-use 
management. 

The  plaiuiing^le  provides  the 
overall  fiamework  for  planning  and 
management  of  the  National  Forest 
System.  The  road  management  rule  emd 
policy  which  are  implemented  through 
the  planning  process  must  adhere  to  the 
sustainability,  collaboration,  and 
science  provisions  of  the  planning  rule. 
For  example,  under  the  road 
management  policy,  national  forests  and 
grasslands  must  complete  an  analysis  of 
their  existing  road  system  and  then 
incorporate  the  analysis  into  their  land 
management  planning  process.  The 
analysis  is  accomplished  by  using  a 
science-based  analysis  procedure  and  by 
working  cooperatively  with  other 
agency  partners  and  the  public,  as 
required  by  the  plaiuiing  nde.  The  road 
management  rule  and  policy  are 
intended  tp  ensiu«  that  the  National 


Forest  Road  System:  (1)  Meets  current 
and  future  land  and  resource 
management  objectives;  (2)  provides  for 
public  uses  of  National  Forest  System 
lands;  (3)  allows  for  economical  and 
efficient  management;  and,  (4) 
minimizes  and  begins  to  reverse  adverse 
ecological  impacts  associated  with  the 
ciurent  transportation  system. 

Tlie  planning  rule,  road  management 
rule  and  policy,  and  roadless  area       * 
conservation  rule  all  seek  to  provide  for 
long-term  sustainability,  to  promote 
collaboration,  and  to  integrate  science 
into  National  Forest  System  land 
management  decisions.  The  agency  has 
provided  various  public  involvement 
and  information  meetings,  public 
hearings,  use  of  draft  documents  for 
public,  and  other  opportunities  to 
engage  the  public  in  these  rulemaking 
efforts. 

Levels  of  Road  Management  Decisions 

The  Forest  Service  proposal  to  revise 
its  national  road  management  policy 
continues  the  practice  of  making 
decisions  about  road  management 
activities  at  the  local  level. 

Comments  concerning  the  levels  at 
which  road  management  decisions  will 
be  made:  Several  individuals  indicated 
a  preference  for  road  decisions  to  be 
made  at  the  National  level,  in  the  belief 
that  decisions  at  the  national  level 
would  better  ensure  broad 
representation  for  all  Americans.  Others 
suggested  that  road  decisions  are  best 
made  at  the  local  level  by  those  most 
knowledgeable  about  resource  issues, 
and  these  respondents  objected  to  the 
proposed  service-wide  policy.  Some 
were  confused  by  the  terms  "line 
officers,"  "Forest  officers,"  "responsible 
officials,"  and  other  terms  for  those  who 
would  make  agency  decisions. 

Agency  response:  The  road 
management  rule  is  an  appropriate 
decision  to  be  made  at  the  national 
level.  Also  appropriate  for  issuance  at 
the  national  level  are  policies  that 
address  national  issues  or  service-wide 
directives,  which  establish  standards 
that  guide  Forest  Service  field  officials, 
who  administer  the  funds  and 
resources.  Regional  Foresters,  Forest 
Supervisors,  and  District  Rangers  are 
responsible  for  implementation  of  this 
rule  and  policy.  Within  the  national 
fi-amework,  the  majority  of  road 
decisions,  such  as  whether  to  build, 
close,  or  deconunision  a  particular  road, 
would  likely  be  made  at  the  Forest 
Supervisor  level  or  lower.  However, 
road  decisions  would  be  made  using 
local  public  involvement  to  identify 
needed  and  luieeded  roads.  To  help 
avoid  confusion,  the  final  rule  uses  the 
term  "Responsible  Official."  (See  the 


subsequent  preamble  discussion  of  36 
CFR  212.5.) 

Compliance  With  Applicable  Laws  and 
Regulations 

Forest  Service  ndes  must  be  in 
compliance  with  applicable  laws  and 
regulations.  The  following  comments 
and  agency  responses  relate  to  those 
requirements. 

Comments  concerning  the  rule's 
compliance  with  various  land 
management  acts:  Many  respondents 
expressed  concern  that  the  roads  rxile,  if 
implemented,  would  be  contrary  to  the 
statutory  requirements  set  forth  in  the 
Forest  and  Rangeland  Renewable 
Resources  Planning  Act  (16  U.S.C. 
1601-1613),  National  Forest 
Management  Act,  the  Organic 
Administration  Act,  National  Forest 
Roads  and  Trails  Act,  and  the  Federal 
Land  Policy  and  Management  Act. 
These  writers  stated  that  the  violations 
would  be  a  result  of  the  agency's  shift 
away  bom  the  "continued  flow  of 
products"  emphasized  in  the  various 
land  management  acts.  They  also  stated 
that  the  shift  away  from  the  term 
"development,"  as  used  in  regard  to 
forest  roads  and  trails,  would  conflict 
with  §  10(b)  of  the  Forest  and  Rangeland 
Renewable  Resources  Plaiming  Act.  In 
addition,  some  of  these  writers  believed 
that  the  process  being  used  to  initiate 
the  road  management  rule  is  outside  the 
land  management  planning  process  and, 
therefore  illegal. 

Agency  response:  Generally,  the 
respondents  did  not  specify  what 
aspects  of  the  final  rule  would  violate 
existing  laws,  nor  did  they  provide 
suggestions  for  modifying  or  improving 
the  regulations.  Therefore,  the  agency  is 
unable  to  address  the  respondents' 
concerns  directly.  However,  the  agency 
is  confident  that  the  proposed  rule  and 
policy  are  compliant  with  applicable 
laws.  The  final  rule  sets  the  gmdelines 
for  management  of  the  forest 
transportation  system,  but  does  not 
make  site-specific  decisions  or  allocate 
resources.  Rather,  the  final  rule  sets  in 
place  a  process  by  which  decisions 
about  National  Forest  System  roads  are 
to  be  informed  through  a  roads  analysis 
approach  that  will  include  active  public 
involvement.  Allocation  of  forest-land 
resources  will  continue  to  be  made 
through  forest  planning.  The  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act,  §  10(a)  directs  the 
"installation  of  a  proper  system  of 
transportation  to  service  the  National 
Forest  System  ...  to  meet  anticipated 
needs  on  an  economical  and 
enviroiunentally  sound  basis."  Section 
10  (b)  of  the  act  addresses  re-vegetation 
requirements  for  roads  that  are  not  a 
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part  of  the  forest  development  road 
system.  This  final  rule  changes 
nomenclature  by  shifting  from  a  "forest 
development  road  system  plan"  to  a 
"forest  transportation  atlas."  but  the 
agency  must  still  comply  with  relevant 
statutes.  The  final  rule  and  policy  are  in 
compliance  with  sections  10(a)  and 
10(b)  of  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act. 
This  final  rule,  in  fact,  was  developed 
in  response  to  strong  public  concern 
about  National  Forest  System  road 
management  issues. 

Comments  concerning  compliance 
with  environmental  laws  and 
regulations:  The  Forest  Service  also 
received  several  comments  suggesting 
that  if  the  agency  were  fully  compliant 
with  existing  environmental  laws  and 
regulations,  such  as  the  Clean  Water  Act 
and  the  Endangered  Species  Act,  the 
need  to  promulgate  these  regidations 
would  be  negated. 

Agency  response:  As  stated 
previously,  the  agency  must  comply 
with  all  applicable  laws.  The  agency 
believes  this  final  rule  balances  the  need 
for  public  use  and  safe  public  access 
with  the  protection  of  healthy 
ecosystems. 

Comments  concerning  the 
Transportation  Efficiency  Act  for  the 
Twenty-First  Century:  A  few 
respondents  suggested  that  any  major 
shift  in  the  road  policy  should  include 
a  reference  to  the  Transportation 
Efficiency  Act  for  the  Twenty-First 
Century  (TEA-21). 

Agency  response:  The  final  nde  and 
policy  do  not  materially  change  the 
manner  in  which  the  Forest  Service 
cooperates  and  participates  in  highway 
management  programs  of  the  Federal 
Highway  Administration  or  the  various 
State  Departments  of  Transportation  for 
highway  development  and  management 
as  envisioned  under  TEA-21. 

Comments  concerning  the  Multiple- 
Use  Sustained-Yield  Act  of  1960:  Some 
respondents  felt  that  the  proposed  rule 
and  administrative  policy  would  result 
in  restricting  motorized  access  so 
broadly  as  to  prevent  sustained  jrields  of 
forest  products  and  would  reduce  other 
multiple  uses  and,  thus,  violate  the 
Multiple-Use  Sustained-Yield  Act  of 
1960. 

Agency  response:  The  final  rule  does 
not  alter  the  statutory  multiple-use 
mandate  or  the  agency's  compliance 
with  that  mandate.  Lands  administered 
by  the  Forest  Service  must  continue  to 
be  managed  in  consideration  of  the 
relative  values  of  the  various  resoxut:e 
uses  in  accordance  with  land  and 
resoiut:e  management  plans  (forest 
plans),  which  are  prepared  in 
compliance  with  the  Midtiple-Use 


Sustained- Yield  Act  of  1960  (16  U.S.C. 
528),  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act,  as 
amended  by  the  National  Forest 
Management  Act  of  1976  (16  U.S.C.  et 
seq),  and  the  National  Environmental 
Policy  Act. 

Comments  concerning  the 
Administrative  Procedures  Act  and  the 
Federal  Advisory  Committee  Act:  A  few 
respondents  alleged  that  the  agency  had 
apparently  colluded  with  environmental 
groups  in  drafting  the  notice  of 
proposed  rulemaldng,  and,  if  so,  this 
collusion  was  a  violation  of  the 
Administrative  Procedures  Act  and  the 
Federal  Advisory  Committee  Act.  Some 
felt  a  statement  from  the  Chiefs  speech 
made  at  the  Conunonwealth  Club  of 
California  and  reported  in  the  January 
26,  2000,  issue  of  a  California 
newspaper —  "In  the  end  there  wiU  be 
fewer  roads" —  was  a  clear  indication 
that  the  agency  had  already  made  a 
decision  without  the  opportimity  for  the 
public  to  provide  comment. 

Agency  response:  Section  553(c)  of 
the  Administrative  Procediu^s  Act 
directs  agencies  to  give  prior  notice  of 
proposed  rules  and  to  give  an 
opportunity  for  the  public  to  comment. 
The  Act  requires  consideration  of  those 
comments  in  adoption  of  a  final  rule.  In 
order  to  obtain  that  public  comment,  the 
agency  identifies  a  proposed  action. 
There  is  no  prohibition  on  listening  to 
citizens  or  groups  and  discussing  issues 
or  approaches  prior  to  formulating  a 
draft  or  final  rule.  In  fact,  the  Forest 
Service  continually  receives 
correspondence  bom,  or  is  asked  to 
meet  with,  citizens,  members  of 
Congress,  other  public  officials,  and 
interest  groups  who  are  asking  the 
agency  to  take  action  on  many  policy 
fronts.  Letters  from,  and  meetings  with, 
interest  groups  can  sometimes  result  in 
discussions  of  potential  policy  changes 
and  help  the  agency  formulate  proposed 
policies.  Moreover,  the  public  has  full 
opportimity  to  comment  on  proposed 
rules. 

The  Federal  Advisory  Committee  Act 
(FACA)  is  not  a  bar  to  all  formal  and 
informal  consultations  between  federal 
agencies  and  groups  rendering  advice. 
Recently,  the  Federal  District  Coiut  for 
the  District  of  Idaho  rejected  claims 
alleging  violations  of  FACA  regarding 
development  of  its  roadless  rulemaking 
and  related  actions  [Boise  County,  Idaho 
v.  Glickman,  CV-OC)-141-S-EJL  (D.Id. 
decided  Sept  8,  2000)).  The 
requirements  of  FACA  have  not  been 
violated. 

Comments  concerning  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act:  Many 
respondents  expressed  concern  that 


eliminating  roads  would  limit  access  for 
those  not  physically  capable  of  hiking 
and  that  this  would  result  in  v 

discriminatory  action  on  the  part  of  the 
Federal  Government. 

Agency  response:  Title  V  of  the 
Rehabihtation  Act  of  1973  and  the 
Americans  with  Disabilities  Act  both 
cover  executive  branch  actions  of  the 
Federal  Government.  Title  V  prohibits 
discrimination  in  services  and 
employment  on  the  basis  of  handicap 
and  has  no  bearing  on  this  final  nde, 
which  would  not  affect  employment  of 
persons  with  disabilities  nor  the 
delivery  of  federal  services  to  persons 
with  disabilities.  As  to  compliance  with 
the  Americans  with  Disabilities  Act,  it 
is  likely  that  accessibility  to  some  areas 
of  National  Forest  System  lands  may 
change  in  the  future,  but  any  such 
change  woidd  follow  an  indepth  public 
involvement  process  during  which  the 
concerns  of  the  disabled  wishing  access 
to  such  areas  would  be  taken  into 
account.  Moreover,  a  reduction  in  roads 
would  result  in  a  more  focused  use  of 
Forest  Service  resoiut:es  for 
reconstruction  that  could  actually   . 
improve  access  for  the  disabled  on  those 
roads  most  suitable  to  their  needs  and 
desires. 

Comments  regarding  the  rule-making 
process  and  the  National  Environmental 
Policy  Act:  Many  respondents  expressed 
the  belief  that  the  National 
Environmental  Policy  Act  mandates 
preparation  of  an  environmental  impact 
statement  rather  than  an  environmental 
assessment  prior  to  this  rule's 
promulgation. 

Agency  response:  In  this  case,  the 
National  Environmental  Policy  Act  does 
not  require  an  enviromnental  impact 
statement  or  an  environmental 
assessment.  Under  the  Coimcil  on 
Enviroiunental  Quality  regulations  at  40 
CFR  1501.3(b),  agencies  may  adopt 
regidations  which  establish  categories  of 
actionst  known  as  categorical 
exclusions,  which  do  not  require  the 
preparation  of  an  environmental 
assessment  or  impact  statement.  Forest 
Service  categorical  exclusions  are 
established  in  Forest  Service  Handbook 
1909.15,  chapter  30.  As  noted  in  the 
proposed  rule,  the  Forest  Service  has 
established  a  categorical  exclusion  for 
documentation  in  an  environmental 
assessment  or  impact  statement  for 
"rules,  regulations,  or  policies  to 
establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  Although  the  agency 
determined  tllat  the  rule  could  be 
categorically  excluded,  to  further  the 
goals  of  the  National  Environmental 
Policy  Act,  the  Forest  Service  has 
elected  to  prepare  an  environmental 
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assessment.  The  agency  has  updated  the 
environmental  assessment  addressing 
the  reasonably  foreseeable 
environmental  impacts  of  this  final  rule 
and  associated  policy  in  response  to 
comments  and  new  information,  and 
has  concluded  that  an  environmental 
impact  statement  is  not  required. 

Comments  concerning  the 
environmental  assessment:  The  agency 
received  numerous  comments  regarding 
the  National  Forest  Service  Road 
Management  Strategy  Environmental 
Assessment.  Comments  included: 
requests  for  clarification  of  terms, 
assertions  that  the  environmental 
assessment  violated  the  National 
Environmental  Policy  Act  because  a  full 
range  of  alternatives  was  not  analyzed, 
statements  that  the  assumptions  used  in 
the  analysis  were  biased  in  favor  of 
closing  roads,  requests  to  consider  the 
environmental  effects  of  moving  timber 
harvests  to  private  lands  and  other 
countries,  concern  that  the  agency 
balance  the  social,  economic,  and 
environmental  elements,  and  many 
others. 

Agency  response:  Comments  related 
to  the  content  of  the  environmental 
assessment  have  been  reviewed  and 
addressed.  Agency  responses  may  be 
found  in  Appendix  G  of  the  National 
Forest  System  Road  Management 
Strategy  Environmental  Assessment. 
Comments  in  that  Appendix  are 
categorized  as  follows:  range  of 
alternatives,  adequacy  of  analysis, 
compliance  with  existing  laws,  need  for 
environmental  impact  statement,  and 
various  editorial  comments  or 
suggestions. 

Comments  concerning  the  rule's 
requirement  for  National  Environmental 
Policy  Act  analyses:  A  small  number  of 
respondents  expressed  the  concern  that 
the  cost  associated  with  an 
environmental  impact  statement  during 
the  transition  period  for  the  road  policy, 
required  prior  to  any  road  construction 
or  reconstruction  in  roadless  or  specific 
unroaded  areas,  could  exceed  the  total 
value  of  one's  property  or  the  cost  of  the 
road  and,  thus,  constitute  a  taking  of 
private  land  without  just  compensation. 

Agency  response:  The  Forest  Service 
is  obliged  to  comply  with  all 
environmental  and  administrative  laws, 
including  the  National  Environmental 
Policy  Act  (NEPA).  The  Council  on 
Environmental  Quality  implementing 
regulations  requires  the  Forest  Service 
to  promulgate  procedures  for 
compliance  with  NEPA,  including 
instructions  on  the  preparation  of 
environmental  impact  statements  and 
environmental  assessments.  Compliance 
with  applicable  laws  and  regulations  in 
the  review  and  approval  of  particular 


road  construction  decisions  does  not 
constitute  a  taking  of  private  property. 

Comments  concerning  No  Takings 
implications  and  the  Civil  Justice 
Reform  Act:  Some  respondents  believe 
the  No  Takings  implications  and  Civil 
Justice  Reform  Act  statements  are 
incorrect  because  of  inaccurate  RARE  II 
inventories  and  resultant  designations. 
They  also  believe  the  road  management 
rule  will  result  in  taking  of  private 
property  rights  by  restricting  access  to 
mining  claims,  private  and  native  in- 
holdings,  and  other  rights  of  ingress  and 
egress  by  closing  county  and  permitted 
roads  through  and  within  National 
Forest  System  lands.  Others  were 
concerned  that  access  for  other  federal, 
state,  and  local  agencies  would  be 
restricted  by  decommissioning  roads. 

Agency  response:  The  agency 
recognizes  that  changes  have  occurred 
since  the  RARE  II  inventories  were 
completed  and  that  on  some  forests 
portions  of  inventoried  roadless  areas 
have  been  roaded.  This  final  rule 
requires  a  science-based  roads  analysis 
that  will  identify  needed  and  unneeded 
roads,  road  maintenance  priorities,  and 
other  road  related  resource  concerns. 
Updating  existing  road  inventories  will 
occur  as  part  of  the  roads  analysis 
process.  The  final  road  management 
rule  and  the  accompanying  final 
administrative  policy  honors  access  to 
private  property  pursuant  to  statute, 
treaty,  and  outstanding  or  reserved 
rights,  including  reasonable  access  to 
private  land  inholdings.  Also,  the  final 
rule  does  not  retroactively  affect 
existing  permits,  contracts,  or  other 
instruments  authorizing  the  occupancy 
and  use  of  National  Forest  System 
lands.  Forest  Service  officials  must 
conduct  a  roads  analysis  to  determine 
the  minimum  road  system  needed  to 
achieve  management  goals  and 
objectives.  As  part  of  that  analysis,  the 
agency  requires  the  responsible  official 
to  seek  to  involve  interested  and 
affected  citizens  and  organizations, 
including  businesses,  in  the  roads 
analysis  and  subsequent  National 
Environmental  Policy  Act  processes. 
Road  decommissioning  decisions  will 
be  made  on  a  local  basis,  with  public 
involvement,  and  will  take  into  account 
access  needs  of  state,  county,  and  tribal 
governments. 

Funding  for  Implementation  of  the  Final 
Roads  Rule 

In  the  discussion  of  the  regulatory 
impact  of  the  proposed  rule  (65  FR 
11691),  the  agency  stated  that 
management  costs  are  not  expected  to 
change  significantly  as  a  result  of  these 
proposals. 


Comments  concerning  funding: 
Several  respondents  were  concerned 
that  the  proposed  roads  analysis 
requirements  would  add  to  the  cost  of 
managing  the  National  Forest  Road 
system  and  that  this  would  reduce 
available  road  maintenance  funding. 
Others  expressed  concern  that  the 
agency  does  not  consider  roads  as 
assets;  and,  therefore,  the  agency  would 
not  consider  and  compare  the  cost  of 
maintenance  to  the  cost  of  road 
decommissioning.  Still  others 
recognized  that  the  Forest  Service's 
reduced  budgets  do  not  allow  for 
adequate  road  maintenance  and 
suggested  that  avenues  to  enhance 
revenue  for  road  maintenance,  such  as 
user  fees,  be  considered.  Still  others 
suggested  using  volunteers  or  entering 
into  cooperating  maintenance 
agreements  with  user  groups  to 
accomplish  the  needed  road 
maintenance.  Some  questioned  why  the 
agency  requested  less  funding  than  what 
is  needed  for  maintenance  in  Fiscal 
Year  2001. 

Agency  response:  Roads  are  an 
integral  part  of  the  Forest  Service 
Natural  Resource  Agenda  and  Strategic 
Plan.  The  final  rule  reflects  the  agency's 
realistic  capability  to  manage  the 
operation,  use,  and  maintenance  of  the 
forest  transportation  system  over  the 
long  term.  The  overview  notice  (65  FR 
11676)  acknowledged  that  the  agency 
has  a  continuing  problem  adequately 
funding  road  maintenance.  The  agency 
is  exploring  the  potential  benefits  of 
converting  selected  high  use  roads  to 
public  roads  to  qualify  more  roads  for 
funding  from  the  Federal  Highway  Trust 
Fund.  Inventories  of  forest 
transportation  system  maintenance  and 
restoration  needs,  which  are  to  be 
conducted  under  the  rule  and 
administrative  policy,  are  intended  to 
provide  a  basis  for  future  funding 
requests  for  road  management  activities. 
The  Forest  Service  is  proud  of  the 
volunteer  relationships  that  have  been 
developed  and  strengthened  over  time 
and  will  continue  to  use  volunteers  as 
appropriate.  Issues  of  revenue 
enhancement  are  beyond  the  scope  of 
this  final  rule. 

Specific  Comments  on  Proposed 
Revisions  to  36  CFR  Part  212 

On  March  3,  2000,  the  Forest  Service 
proposed  to  revise  36  CFR  Part  212  to 
shift  emphasis  bom  transportation 
development  to  managing 
administrative  and  public  access  within 
the  capability  of  the  land.  The  proposal 
would  shift  the  focus  of  National  Forest 
System  road  management  from 
development  and  construction  of  new 
roads  to  maintaining  and  restoring 
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needed  roads  and  decommissioning 
unneeded  roads  within  the  context  of 
maintaining,  managing,  and  restoring 
healthy  ecosystems. 

The  following  is  a  summary  of 
substantive  comments  received 
pertaining  to  the  proposed  rule  and  the 
agency's  response,  including  any 
changes  made  in  the  final  rule. 

Comments  concerning  removing  the 
term  "development":  Consistent  with 
the  intent  to  shift  emphasis  from  road 
development  to  managing  access,  the 
proposed  rule  removed  the  words 
"forest  development  roads"  and 
replaced  them  with  the  words  "National 
Forest  System  roads." 

Several  respondents  objected  to  the 
removal  of  the  word  "development" 
from  the  rule  as  they  felt  this  change 
indicated  a  shift  from  sustainable  forest 
management  and  public  access.  Others 
agreed  that  the  change  was  in  alignment 
with  the  proposed  direction  of  the  road 
management  policy.  Others  objected  to 
the  use  of  the  terms  "Forest  Service" 
roads  since  the  respondents  felt  that 
roads  on  National  Forest  System  lands 
were  not  owned  by  the  Forest  Service, 
but  rather  are  managed  by  the  Forest 
Service  and  "owned"  by  the  public. 

Agency  response:  The  agency  believes 
that  this  shift  from  "development"  to 
improved  stewardship  of  the 
transportation  system  is  both  reaUstic 
and  appropriate.  Therefore,  as  proposed, 
the  term  "development"  is  removed  in 
the  final  rule.  In  considering  comments 
on  this  issue,  the  agency  discovered  two 
other  places  where  the  term 
"development"  needed  to  be  removed: 
in  the  heading  of  §  212.1(c)  and  in  the 
heading  and  text  of  §  212.1(d).  Also, 
with  regard  to  the  proposed  rule's 
reference  to  "Forest  Service"  roads,  the 
agency  agrees  with  the  comments  and 
has  changed  the  terminology  in  the  final 
rule  from  "Forest  Service  roads"  to 
"National  Forest  System  roads."  Forest 
roads  axe  administrative  roads, 
authorized  by  the  National  Forest  Road 
and  Trail  Act.  Many  of  these  roads  are 
open  to  public  travel.  However,  they  are 
not  public  roads  as  defined  in  23  U.S.C. 
101.  National  Forest  System  roads  is  a 
more  accurate  term  since  it  covers 
national  grasslands  as  well  as  other 
lands  that  are  part  of  the  National  Forest 
System. 

Comments  concerning  changes  to 
those  sections  of  36  CFR  Part  212  not 
mentioned  in  the  proposed  rule:  Some 
respondents  wanted  to  know  whether 
other  sections  of  36  CFR  Part  212  not 
specifically  mentioned  in  the  proposed 
rule  (such  as  §  212.3,  §  212.8.  §  212.9 
and  §  212.21)  woidd  be  adopted  as 
imchanged. 


Agency  response:  Those  sections  of  36 
CFR  Part  212  not  specifically  mentioned 
in  the  proposed  rule  and  this  final  rule, 
remain  unchanged. 

Comments  Regarding  Proposed  §212.1 
Definitions 

The  proposed  rule  added  new 
definitions  and  updated  and  revised 
existing  definitions.  The  agency 
proposed  to  remove  the  term  "forest 
transportation  plan"  and  instead,  add 
the  term  "forest  transportation  atlas"  to 
more  clearly  reflect  the  nature  and 
intent  of  the  transportation  information 
being  collected.  Definitions  also  were 
proposed  for  "road,"  "classified  road," 
and  "unclassified  road."  These  terms 
are  necessary  to  understand  and 
implement  the  requirements  of  §  212.5 
that  provide  direction  for  the 
identification  of  needed  and  imneeded 
National  Forest  System  roads. 

Overall  comment:  Several 
respondents  requested  that  the 
definitions  be  simplified  for  clarity  and 
understanding.  Others  were  concerned 
with  apparent  conflicts  among  the 
definitions  of  federal,  state,  and  local 
jurisdictions.  The  area  of  most  concern 
was  the  definition  of  a  "road."  Many 
people  stated  that  the  Forest  Service 
should  clarify  its  definition  of  a  road 
and  offered  suggestions  as  to  what  the 
definition  should  be. 

Agency  response:  In  the  final  rule  at 
§  212.1,  the  definitions  for  "forest 
transportation  atlas,"  "forest 
transportation  facility,"  and  "road" 
have  been  revised  in  response  to 
comments.  The  term  "temporary  roads 
and  other  temporary  facilities"  has  been 
defined  and  added  to  the  definition  of 
a  road.  The  previous  definition  of 
"construction"  was  replaced  with  a 
definition  for  "new  road  construction" 
to  be  consistent  with  the  revised 
administrative  poUcy. 

Comments  concerning  the  term 
"Forest  transportation  atlas":  Some 
respondents  expressed  the  concern  that 
the  agency  was  violating  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  by  replacing  the  term 
"forest  development  transportation 
plan"  with  "forest  transportation  atlas." 
Others  wanted  to  know  what  the 
difference  was  between  a  forest 
transportation  atlas  and  a  forest 
transportation  plan. 

Agency  response:  The  Agency  has  not 
only  changed  the  name  bom  "forest 
transportation  development  plan"  to 
"forest  transportation  atlas"  but  also  has 
more  clearly  identified  the  requirements 
of  the  atlas.  The  forest  transportation 
atlas  serves  as  the  repository  of  road 
related  information.  As  part  of  this  final 
nUe,  each  administrative  unit  must 


prepare  and  maintain  a  forest 
transportation  atlas,  which  must  contain 
information  about  the  transporation 
system,  such  as  inventories, 
descriptions,  and  geo-spatial  displays  of 
the  forest  roads,  trails,  and  airfields.  The 
forest  transportation  atlas  will  be 
updated,  as  needed,  through  ongoing 
inventories  or  via  project  planning  and 
must  be  available  to  the  public. 

Comments  concerning  the  term 
"Forest  transportation  facility":  Many 
respondents  felt  the  proposed  revisions 
in  terminology  and  definitions  were 
consistent  with  the  change  in  proposed 
philosophy.  Other  respondents  wanted 
to  know  how  the  definition  for  forest 
transportation  facility  would  apply  to 
particular  roads,  trails,  and  airfields. 

Agency  response:  The  definition  of 
"forest  transportation  facility"  has  been 
modified  to  add  the  word  "designated" 
to  describe  trails  and  airfields,  "rhe 
change  was  necessary  because 
"classified"  is  a  term  used  to  describe 
needed  roads  and  does  not  apply  to 
trails  and  airfields.  The  description  of 
facility  types  has  been  revised  by  adding 
"devices  and  other  transportation 
network"  before  the  word 
"appurtenances."  The  description  of  the 
lands  affected  was  modified  to  include 
those  facilities  that  are  "wholly  or 
partially  within  or  adjacent  to  National 
Forest  System  lands"  for  consistency 
with  the  administrative  policy. 

Addition  of  the  term  "new  road 
construction":  No  conunents  were 
received  regarding  the  specific 
definition  of  construction;  however,  for 
clarity,  the  definition  for  "construction" 
has  been  replaced  in  the  final  rule  with 
the  term  "new  road  construction"  and 
minor  changes  were  made  to  the 
definition. 

Comments  concerning  the  term 
"Road":  There  were  many  comments 
requesting  clarification  of  the  terms 
"road,"  "classified  road,"  and 
"unclassified  road,"  as  well  as  questions 
about  where  temporary  roads  should  be 
categorized.  Others  offered  suggestions 
as  to  what  the  definition  of  "road" 
should  be. 

Agency  response:  The  agency  has 
revised  terms  related  to  roads  to  more 
clearly  delineate  various  categories  of 
roads.  The  definition  for  road  has  been 
modified  to  replace  the  word 
"classified"  with  the  word  "designated" 
when  referring  to  trails.  The  term 
"classified"  describes  a  needed  road 
and  does  not  apply  to  trails  or  airfields. 
In  addition,  the  term  "temporary  roads" 
was  added  to  identify  temporary  roads 
as  a  subcategory  of  a  road. 

Modification  of  the  definition  for 
"classified  roads":  The  definition  for 
classified  roads  has  been  modified  to 
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better  describe  which  roads  are 
classified  roads  and  to  fully  conform  to 
the  definition  of  "Forest  Road"  (23 
U.S.C.  101)  of  which  classified  roads  are 
a  subset. 

Modification  of  the  definition  for 
"unclassified  roads":  The  definition  for 
unclassified  roads  has  been  modified  in 
the  final  rule  to  clarify  that  these  roads 
are  not  managed  as  part  of  the  forest 
transportation  system.  In  addition,  the 
term  "temporary  roads"  has  been 
removed  from  the  definition  of 
unclassified  road  and  has  been  set  out 
as  a  separate  subcategory  of  road  to 
acknowledge  that  temporary  roads  are 
managed  differently  than  unclassified 
roads.  An  example  of  a  temporary  road 
woidd  be  those  needed  for  short-term 
access  to  forest  areas  for  restorative 
efforts  after  fires. 

Other  Changes 

In  addition  to  changes  made  in 
response  to  comments,  the  agency 
discovered  that  it  had  failed  to  include 
a  definition  for  the  term  "road 
decommissioning"  in  the  proposed  rule. 
A  definition  had  been  included  in  the 
final  rule  and  administrative  policy  at 
FSM  7705. 

Concerns  Regarding  Proposed  §212.2 — 
Forest  Transportation  Pix)gram 

The  proposed  rule  recommended 
revising  §  212.2  to  require  a 
transportation  atlas  for  each  National 
Forest  System  administrative  unit  in 
lieu  of  the  ciurent  "forest  transportation 
plan." 

Comments  concerning  which  lands 
are  affected  by  the  rule:  Some 
respondents  did  nbt  imderstand  what 
constituted  the  "National  Forest 
System"  and  wanted  the  Forest  Service 
to  clarify  the  lands  to  which  the  rule 
applied.  Others  wanted  the  Forest 
Service  to  clarify  whether  the  proposal 
applied  to  National  Grasslands  as  well 
as  National  Forests. 

Agency  response:  Paragraph  (a)  of 
proposed  §  212.2  identifies  the  lands  for 
which  transportation  atlas  must  be 
prepared.  Grasslands  are  specified  when 
describing  the  administrative  imits  to 
which  the  final  rule  applies.  However, 
to  ensure  that  readers  luiderstand  what 
constitutes  the  "National  Forest 
System,"  that  term  has  been  added  at 
§  212.1  in  the  final  rule  including  the 
definition  set  out  in  the  Forest 
Rangeland  Renewable  Resources 
Planning  Act.  Additionally,  for  clarity, 
the  term  "national  grassland"  rather 
than  "grassland,"  is  used  in  §  212.2(a)  of 
the  final  rule. 

Comments  concerning  use  of  science- 
based  transportation  analysis: 
Paragraph  (a)  of  proposed  §  212.2 


indicated  that  the  identification  of 
transportation  facilities  was  required  by 
science-b£ised  analysis.  There  were 
many  comments  in  support  of  the 
requirement  of  a  science-based 
transportation  analysis.  One 
organization  submitted  a  "best  science" 
document  and  requested  that  this 
document  be  given  consideration  in  the 
final  rule.  Other  respondents  were 
concerned  that  the  requirement  to  carry 
out  a  science-based  analysis  prior  to  any 
new  road  construction  would  hamper 
the  ability  of  the  agency  to  respond 
quickly  to  conditions  requiring 
immediate  action,  such  as  fire 
emergencies. 

Agency  response:  The  agency  is 
pleased  with  the  support  for  science- 
based  roads  analysis.  The  requirement 
to  use  science-based  analyses  has  been 
moved  to  paragraph  §  212.5(b)(1) 
Identification  of  road  system  to  clarify 
how  the  analysis  would  be  used. 

Comments  concerning  emergency 
activities:  A  number  of  respondents 
wrote  to  state  that  emergency  activities 
shoidd  be  exempt  from  roads  analysis. 

Agency  response:  The  agency  has 
provided  for  exemptions  from  roads 
analysis  for  emergency  activities  in 
Forest  Service  Manual  7712.16  [Interim 
Requirements  for  road  construction/ 
reconstruction  in  inventoried  roadless 
and  contiguous  unroaded  areas]. 

Concerns  Regarding  the  Proposed 
§212.5 — Road  System  Management 

Paragraph  (b)  (1)  of  this  section  of  the 
proposed  rule  directed  responsible 
officials  to  identify  the  minimum 
transportation  system  needed  to 
administer,  protect,  and  utilize  National 
Forest  System  lands.  This  section  also 
established  a  standard  that  the  road 
system  on  each  unit  must  be 
commensiu'ate  with  the  resoiu^ce 
objectives  adopted  in  forest  plans,  must 
reflect  likely  funding,  and,  to  the  extent 
practicable,  must  minimize  the  adverse 
environmental  impacts  associated  with 
road  construction,  reconstruction,  and 
maintenance.  Finally,  to  provide  the 
information  necessary  to  meet  these 
requirements,  the  proposed  rule 
required  Forest  Service  officers  to 
conduct  a  roads  analysis  at  appropriate 
scales  with  opportimities  for  public 
involvement  and  consultation  with  . 
state,  local,  and  tribal  governments. 

Proposed  paragraph  (b)  (2)  addressed 
identification  and  decommissioning  of 
roads  not  needed  to  meet  forest  plan 
resource  objectives.  The  proposed 
paragraph  also  gave  direction  on 
scheduling  of  decommissioning,  giving 
priority  to  decommissioning  those  roads 
posing  the  greatest  risk  to  public  safefy 
or  to  environmental  quality. 


Comments  concerning  the  references 
to  officials:  Several  reviewers  found  the 
various  references  to  decision  makers, 
such  as  "line  officers,"  "forest  officers," 
and  "responsible  official"  confusing. 

Agency  response:  The  agency 
imderstands  how  these  terms,  which  are 
well  understood  by  Forest  Service 
employees,  can  be  confusing  to  others. 
As  a  result,  in  the  final  rule  only  the 
term  "responsible  official"  is  used  to 
indicate  the  decisiotunaker. 

Comments  concerning  the  order  of 
road  management  options:  A 
respondent  noted  that  the  order  of 
possible  road  management  options 
varied:  from  construction, 
reconstruction,  decommissioning,  and 
maintenance  in  the  Roads  Analysis 
document  to  decommissioning, 
reconstructing,  maintaining,  and  then 
constructing  in  the  proposed  policy  and 
rule.  The  respondent  stated  that  though 
a  subtle  change,  such  a  change  might  be 
significant. 

Agency  response:  The  ordering  of 
road  management  activities  in  the 
various  documents  was  random  and 
does  not  signify  any  importance  or 
priority  of  one  type  of  activity  over 
another. 

Comments  concerning  use  of  science- 
based  roads  analysis:  There  were  many 
comments  in  support  of  the  requirement 
to  use  a  science-based  roads  analysis 
process  to  identify  needed  and 
unneeded  roads.  One  environmental 
organization  submitted  a  document  that 
identified  the  "latest"  science-based 
research  on  roads  and  related 
environmental  effects  and  requested  the 
document  be  given  consideration  in  the 
final  rule. 

Agency  response:  This  final  rule  does 
not  establish  any  specific  science-based 
roads  analysis  process  as  the  standard  to 
be  used;  rather,  it  preserves  Forest 
Service  flexibilify  to  further  describe 
science-based  roads  analysis  in 
conjunction  with  other  ecosystem 
analyses  and  to  adjust  the  process  in 
response  to  new  scientific  information 
about  road  and  resource  management 
interactions.  Appropriate  portions  of 
§  212.5  have  been  revised  to  provide 
clarifying  direction  for  using  a  science- 
based  analysis  to  identify  those 
transportation  facilities  needed  for  the 
management  and  access  of  National 
Forest  System  lands.  Science-based 
roads  analysis  is  discussed  further  in 
the  final  administrative  policy 
published  elsewhere  in  today's  Federal 
Register. 

Comments  concerning  the 
identification  of  minimum  road  systems: 
Concerned  about  the  proposed  direction 
to  identify  the  minimiun  road  system 
needed,  many  respondents  questioned 
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the  ability  of  the  agency  to  effectively 
manage  forest  resources  long-term  while 
reducing  road  access.  Others  objected 
strongly  to  the  reduction  in  roads  open 
to  public  use  because  of  the  effect  on 
public  access  and  recreation 
opportunities  on  National  Forest  System 
lands.  Still,  others  favored  and  expected 
to  see  a  reduction  in  roads  on  National 
Forest  System  lands  as  a  result  of  the 
final  rule  and  administrative  policy. 
Most  of  these  concerns  were  linked  to 
opinions  about  negative  environmental 
impacts  of  road  construction  and  to 
concerns  that  roads  may  not  be 
maintained  to  safe  standards. 

Agency  response:  In  the  final  rule,  the 
agency  has  clarified  the  phrase 
"minimum  road  system"  to  mean  the 
road  system  necessary  to  meet  resource 
and  other  management  objectives 
adopted  in  the  land  and  resoiut;e 
management  plan,  to  meet  applicable 
statutory  and  regiilatory  requirements, 
and,  to  the  extent  practicable,  to 
minimize  the  adverse  environmental 
impacts  associated  with  road 
construction,  reconstruction, 
decommissioning,  and  maintenance. 
When  identifying  the  minimum  road 
system,  responsible  officials  also  must 
consider  and  be  responsive  to  expected 
long-term  road  funding. 

Comments  Concerning  Coordination 
With  Tribal  Governments 

Some  respondents  expressed  concern 
that  the  proposed  rule  did  not 
sufficiently  emphasize  the  importance 
of  communication  between  agency  and 
tribal  governments. 

Agi  ncy  response:  The  agency  agrees, 
and  in  the  final  rule,  the  agency  has 
added  "tribal  governments" 
§  212.5(b)(1)  to  the  list  of  other 
government  entities  with  whom  the 
responsible  official  must  consult  when 
conducting  a  roads  analysts. 

Comments  concerning  road 
management  and  uses:  Some 
respondents  questioned  the  need  for  a 
process  to  identify  whether  new  roads 
are  needed,  or  to  identify  which  existing 
roads  should  be  reconstructed, 
maintained,  or  decommissioned,  Other 
respondents  questioned  whether  and 
how  the  road  management  policy  and 
use  of  the  roads  analysis' would  allow 
for  the  consideration  of  other  motorized 
and  non-motorized  uses. 

Agency  response:  The  final  rule 
directs  the  agency  to  use  a  roads 
analysis  to  determine  the  minimum 
road  system  needed  to  meet  resource 
and  other  management  objectives 
adopted  in  forest  plans  The  roads 
analysis  is  a  critical  component  of  the 
overall  road  strategy  that  will  help  to 
ensure  that  road  issues  and  concerns  are 


fully  disclosed  and  analyzed.  In 
response  to  the  query  about  how  the 
roads  analysis  would  allow  for 
consideration  of  other  travel  means,  text 
has  been  added  to  paragraph 
§  212.5(b)(2)  to  recognize  diat  roads  may 
be  converted  to  other  uses. 

Comments  concerning  road 
decommissioning:  Some  respondents 
felt  that  the  term  needed  to  be  clarified 
or  better  defined.  A  few  respondents 
requested  more  specific  information 
about  the  end  objectives  of 
decommissioning  a  road.  Others 
equated'decommissioning  to  road 
closiue  and  restricted  access  to  public 
lands  and  restricted  use  of  forest 
resources. 

Agency  response:  In  the  final  rule, 
§  212.5(b)(2)  has  been  expanded  to  more 
accurately  describe  the  activities  and 
treatments  encompassed  within  the 
term  "decommissioning". 
Decommissioning  is  described  as  an 
activity  that  restores  roads  to  a  more 
natural  state.  Activities  used  to 
decommission  a  road  include  the 
following:  (1)  reestablishing  former 
drainage  patterns,  stabilizing  slopes, 
and  restoring  vegetation;  (2)  blocking 
the  entrance  to  the  road,  installing  water 
bars,  removing  culverts,  reestablishing 
drainage- ways,  and  removing  luistable 
fills;  (3)  pulling  back  road  shoulders;  (4) 
scattering  slash  on  the  roadbed;  (5) 
complete  elimination  of  the  roadbed  by 
restoring  natural  contours  and  slopes; 
and  (6)  other  methods  designed  to  meet 
the  specific  conditions  associated  with 
the  land  around  the  unneeded  road. 
Therefore,  the  agency  has  adopted 
§  212.5  as  proposed  except  for  the 
changes  noted.  It  should  be  noted  that 
in  addition  to  decommissioning  roads, 
the  responsible  official  may  also  convert 
roads  to  other  uses  such  as  trails. 

Proposed  Changes  to  §212.6.  §212.7. 
§212.10 

The  final  rule  removes  the  words 
"forest  development  roads"  from  part 
212  and  replaces  them  with  the  words 
"Forest  Service  roads." 

Proposed  §212.1 3 — Temporary 
Suspension  of  Road  Construction  in 
Unroaded  Areas 

Section  212.13  is  the  requirement  set 
out  in  the  interim  rule  (63  FR  4351)  that 
adopted  a  temporary  road  building 
suspension  on  certain  imroaded  lands. 
The  interim  rule  was  designed  to  expire 
after  18  months  or  upon  the  publication 
of  a  final  road  management  rule, 
whichever  occtned  first.  Therefore,  this 
section  is  removed  by  this  final  rule. 


Proposed  §212.20— National  Forest 
Trail  System  Operation 

The  agency  proposed  a  revision  to  the 
rule  on  National  Forest  development 
trail  system  to  remove  the  reference  to 
development. 

Overall  comment  on  the  trail  system: 
Some  respondents  wanted  the  Forest 
Service  to  clarify  the  relationship 
between  the  road  management  rule  and 
management  of  the  National  Forest  trail 
system. 

Agency  response:  The  Forest 
Transportation  System  is  composed  of 
forest  roads,  trails,  airfields,  and  related 
facilities.  The  final  roads  management 
rule  and  administrative  policy  focuses 
on  the  road  management  system  because 
of  the  intense  public  controversy 
surrounding  forest  road  management 
and  because  of  the  environmental 
impacts  associated  with  roads.  In 
addition,  there  is  a  critical  need  to 
address  the  road  maintenance  backlog 
on  many  National  Forests.  The  National 
Forest  trail  system,  while  an  important 
component  of  the  overall  Forest 
Transportation  System,  is  not  nearly  as 
controversial,  nor  as  environmentaUy 
impacting.  Moreover,  this  rule  was 
designed  specifically  to  address  road 
management  issues.  However,  the  final 
rule  modifies  §  212.20  to  require  that 
Forest  Service  trails  be  identified  in  the 
forest  transportation  atlas  in  recognition 
of  the  importance  of  displaying  the 
overall  forest  transportation  network.  In 
the  final  hile,  this  section  was  revised 
to  change  the  heading  from  "National 
Forest  development  trail  system 
operation"  to  "National  Forest  trail 
system  operation"  to  conform  to  the 
language  in  the  remaining  sections  of 
part  212. 

Conforming  Amendments  to  36  CFR 
Parts  261  and  295 

The  rules  at  36  CFR  part  261  fist 
prohibited  acts  on  National  Forest 
System  lands.  Violations  of  these  acts 
may  lead  to  a  citation  or  an  arrest, 
depending  on  the  case  and  its  severity. 
There  were  numerous  references  in 
these  regulations  to  "forest  development 
roads."  This  final  rule  replaces  "forest 
development  road(s)"  with  "National 
Forest  System  road(s)"  to  conform  to  the 
terminology  in  part  212.  The  final  rule 
also  replaces  "Forest  Development  Road 
System  Plan"  at  §  261.2  with  "Forest 
Transportation  Atlas"  to  conform  with 
the  terminology  in  part  212. 

The  rules  at  36  CFR  part  295  govern 
use  of  motor  vehicles  off  forest 
development  roads.  This  final  rule 
replaces  the  term  "National  Forest 
development  roads"  with  "National 
Forest  System  roads"  in  the  heading  and 
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sections  of  part  295  to  conform  with  the 
terminology  in  part  212.  No  substantive 
revisions  are  proposed  to  these  parts. 
No  comments  were  received  on  36 
CFR  part  261  or  295.  and,  consequently, 
the  final  rule  adopts  the  text  of  these 
sections  as  proposed. 

Conclusion 

The  Forest  Service  is  adopting  this 
final  rule  and  corresponding  changes  in 
administrative  policy  to  help  govern 
National  Forest  Transportation  System 
planning  and  management.  This  action 
is  necessary  for  the  following  reasons: 
(1)  to  ensure  that  the  National  Forest 
Transportation  System  meets  current 
and  future  land  and  resoiut:e 
management  objectives  and  provides  for 
attendant  public  uses  of  National  Forest 
System  lands;  (2)  to  provide  for  safe 
public  access  and  travel;  (3)  to  allow  for 
economical  and  efficient  management; 
and  (4)  to  the  extent  practicable,  to 
minimize  and  begin  to  reverse  adverse 
ecological  impacts  from  roads.  This 
revision  reflects  shifts  in  public  opinion 
and  changes  in  demand  and  use  of  the 
National  Forest  System,  considers 
possible  economic  and  social  benefits 
associated  with  road  construction  and 
uses,  and  utilizes  scientific  information 
about  the  environmental  impacts  of  road 
construction.  Also,  all  of  the  action 
items  called  for  in  the  report  to  the 
President  on  wildlandfirBS  of  2000  are 
compatible  with  the  final  road 
management  policy.  The  final  road 
management  policy  provides  local 
decisionmakers  adequate  discretion  to 
authorize  needed  access  to  meet 
resource  management  objectives  and,  is 
therefore,  consistent  with  the  agency's 
cohesive  fire  strategy;  "Protecting 
People  and  Sustaining  Resources  in  Fire 
Adapted  Ecosystems,  a  Cohesive 
Strategy." 

Regulatory  Impact 

This  final  rule  was  reviewed  under 
USDA  procedures  and  Executive  Order 
(E.O.)  12866  on  Regulatory  Planning 
and  Review.  The  Office  of  Management 
and  Budget  (OMB)  determined  that  this 
is  a  significant  rule  as  defined  by  E.O. 
12866  because  of  the  importance  of  the 
Forest  Service  road  system  and  the  level 
of  public  interest  expressed  in  the 
promulgation  of  the  interim  and  final 
rules.  A  cost-benefit  analysis  has  been 
prepared  as  part  of  the  environmental 
assessment  of  this  rule. 

Issuing  new  regulations  consistent 
with  emerging  road  management  policy 
will  provide  a  transportation  system 
that  best  serves  current  and  anticipated 
management  objectives  and  public  uses, 
including  access,  of  National  Forest 
System  lands.  This  final  rule 


emphasizes  investing  in  the 
reconstruction  and  maintenance  of  the 
most  heavily  used  roads  and 
establishing  priorities  for 
decommissioning  imneeded  roads.  This 
final  rule  requires  that  the  agency  use  a 
roads  analysis  prior  to  making  decisions 
about  road  construction,  reconstruction, 
and  decommissioning.  The  agency 
currentiy  conducts  transportation 
analysis  in  association  with  forest 
planning,  ecosystem  assessments,  and 
other  analyses.  Thus,  the  agency  does 
not  expect  an  incremental  increase  of 
administrative  costs  due  to  new 
administrative  requirements  under  this 
final  rule. 

The  costs  and  benefits  associated  with 
this  final  rule  were  described  primarily 
in  qualitative  terms.  Since  the  rule  does 
not  residt  in  any  land  management 
decisions,  the  effect  of  the  rule  on  the 
flow  of  goods  and  services  will  be 
further  evaluated  in  the  roads  analysis 
and  other  planning  analyses. 
Implementation  of  the  final  rule  is 
expected  to  improve  water  quality,  air 
quality,  and  wildlife  and  fish  habitat. 
The  spread  of  noxious  weeds  and 
invasive  plants  should  be  reduced. 
Increased  emphasis  on  road 
decommissioning  may  reduce  recreation 
access  in  some  situations.  However,  this 
reduction  in  access  would  likely  be 
offset  by  increased  emphasis  on 
maintaining  existing  roads  and 
improving  access  in  other  areas.  Remote 
recreation  settings  foimd  in  contiguous 
unroaded  areas  will  be  protected  duxing 
the  interim  requirement  period. 

During  the  interim  requirement 
period,  access  that  requires  roads  will 
be  limited  in  contiguous  unroaded 
areas.  Timber  harvest  and  exploration 
and  development  of  minerals  are  likely 
to  be  impacted  in  this  interim  period.  If 
all  planned  timber  harvest  in  contiguous 
unroaded  areas  was  foregone, 
approximately  65  million  board  feet  of 
timber  per  year  could  be  affected.  Up  to 
433  direct  and  797  total  jobs  could  be 
affected.  These  effects  would  expect  to 
be  of  short  diu^tion,  since  the  interim 
requirements  period  ends  once 
comprehensive  road  inventory  and 
forest-scale  roads  analysis  is  completed 
and  incorporated  as  appropriate  into  the 
forest  plan. 

The  cost-benefit  analysis  can  be  found 
in:  National  Forest  System  Road 
Management  Strategy  Enviroiunental 
Assessment.  This  dociunent  can  be 
obtained  from  the  Internet  at 
www.fs.fed.us/news/roads  for  1  year 
following  publication  of  the  final  nUe  or 
by  writing  to  the  Director  of  Ecosystem 
Management  Coordination,  P.O.  Box 
96090,  Washington,  D.C.  20090. 


In  summary,  this  final  rule  provides 
direction  that  emphasizes  a  science- 
based  approach  to  addressing  road 
management  activities.  While  the 
agency  cannot  quantify  many  of  the 
impacts  of  this  final  rule,  the  agency 
thoroughly  considered  both  the 
potential  and  qualitative  costs  and 
benefits.  Pursuant  to  requirements  of 
Executive  Order  12866,  the  agency 
carefully  assessed  alternative  regulatory 
approaches  and  made  a  reasoned 
determination  that  the  benefits  justify 
the  costs. 

This  final  rule  also  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  final  rule  primarily  involves 
revising  agency  terminology  and  broad 
principles  to  guide  the  planning  and 
management  of  the  Forest  Service  road 
system  and  has  no  significant  direct  or 
indirect  financial  or  other  impact  on 
small  businesses.  Therefore,  it  is  hereby 
certified  that  this  action  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Act. 

Unfunded  Mandates  Reform 

Piu^uant  to  Tide  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  the  agency  has  assessed  the 
effects  of  this  final  rule  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  This  final  nUe  does  not 
compel  the  expenditine  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
government,  or  anyone  in  the  private 
sector.  Therefore,  a  statment  under  §  202 
of  the  Act  is  not  required. 

Environmental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18, 1992)  excludes  from 
dociunentation  in  an  environmental 
assessment  or  environmental  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  The  Forest  Service's 
assessment  is  that  this  final  rule  falls 
within  this  category  of  exclusion. 
Nevertheless,  the  agency  has  prepared 
an  environmental  assessment.  The 
agency  received  niunerous  conunents 
regarding  the  National  Forest  Service 
Road  Management  Strategy 
Environmental  Assessment.  Comments 
included:  requests  for  clarification  of 
terms,  assertions  that  the  environmental 
assessment  violated  the  National 
Environmental  Policy  Act  because  a  full 
range  of  alternatives  was  not  analyzed, 
statements  that  the  assiunptions  used  in 
the  analysis  were  biased  in  favor  of 
closing  roads,  requests  to  consider  the 
environmental  effects  of  moving  timber 
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harvests  to  private  lands  and  other 
countries,  concern  that  the  agency 
balance  the  social,  economic,  and 
environmental  elements,  and  many 
others. 

Comments  related  to  the  content  of 
the  environmental  assessment  have 
been  reviewed  and  addressed.  Agency 
responses  may  be  found  in  Appendix  G 
of  die  National  Forest  System  Road 
Management  Strategy  Environmental 
Assessment.  The  agency  has  updated 
the  environmental  assessment 
addressing  the  environmental  effects  of 
this  rule  and  associated  poUcy  in 
response  to  the  conunents  and  new 
information,  and  has  concluded  that  an 
environmental  impact  statement  is  not 
required. 

The  environmental  assessment  can  be 
obtained  from  the  Internet  at 
www.fs.fed.us/news/roads  for  1  year 
following  publication  of  the  final  rule  or 
by  writing  to  the  Director  of  Ecosystem 
Management  Coordination.  P.O.  Box 
96090,  Washington,  D.C.  20090. 

No  Takings  Implicatioiu 

This  final  rule  has  been  reviewed  for 
its  impact  on  private  property  rights 
under  Executive  Order  12630.  It  has 
been  determined  that  this  final  rule  does 
not  pose  a  risk  of  taking  ^ 

Constitutionally-protected  private 
property;  in  fact,  the  final  rule  honors 
access  to  private  property  piu^uant  to 
statute,  treaty,  and  to  outstanding  or 
reserved  rights. 

Civil  Justice  RefiDim  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  revision  would  (1) 
preempt  all  state  and  local  laws  and 
regulations  that  are  found  to  be  in 
conflict  with  or  that  would  impede  its 
full  implementation;  (2)  would  not 
retroactively  affect  existing  permits, 
contracts,  or  other  instruments 
authorizing  the  occupancy  and  use  of 
National  Forest  System  lands;  and  (3) 
does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  these  provisions. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  final  rule  does  not  contain  any 
record  keeping  or  reporting 
requirements  or  other  information 
coUection  requirements  as  defined  in  5 
CFR  Part  1320  and.  therefore,  imposes 
no  paperwork  biuden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  use  3501,  et  seq.)  and 
implementing  regulations  at  5  CFR  Part 
1320  do  not  apply. 


Federalism  and  Consultation  with 
Tribal  Governments 

The  agency  has  considered  this  final 
rule  under  the  requirements  of 
Executive  Order  12612  and  concluded 
that  the  final  rule  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agency  has  determined  that  no  further 
assessment  of  federalism  implications  is 
necessary  at  this  time. 

In  addition,  the  agency  has  reviewed 
the  consultation  requirements  imder 
Executive  Order  13132,  effective 
November  2, 19^.  This  order  calls  for 
enhanced  consultation  with  federal, 
state  and  local  governmental  officials 
and  emphasizes  increased  sensitivity  to 
their  concerns.  In  the  spirit  of  these 
requirements,  the  agency  has  carefully 
considered,  in  the  development  of  this 
final  rule,  the  comments  received  from 
States,  federal  agencies,  tribal 
governments,  and  local  governments  in 
response  to  the  Advanced  Notice  of 
Proposed  Rulemaking  published 
January  28, 1998  (63  FR  4350)  and 
National  Forest  System  Road 
Management  and  Transportation 
System;  Proposed  Rule  and  Notices 
published  March  3,  2000  (65  FR  11680). 
In  §  212.2,  the  definition  of  "forest 
transportation  adas"  recognizes  the 
need  to  consider  forest  resources  upon 
which  communities  depend.  Section 
212.5  of  the  final  rule  requires  agency 
officials  to  use  a  science-based  roads 
analysis  process  and  actively  engage  the 
public  in  identifying  the  Forest  Service 
road  system.  The  final  rule  at 
§  212.5(b)(1)  calls  for  considtation  vtrith 
affected  federal  agencies.  State,  tribal, 
and  local  governments  in  identifying 
transportation  needs.  In  addition  to 
public  comments  on  the  proposed  rule 
and  policy,  the  agency  also  contacted 
many  federal,  state,  tribal,  and  local 
government  officials  to  clarify 
provisions  of  the  proposed  rule  and  to 
imderstand  their  concerns. 

Although  the  Forest  Service  did  not 
mandate  that  evey  field  unit  had  to 
considt  with  other  government  agencies 
and  tribes,  many  Regional  Foresters  and 
Forest  Supervisors  met  with 
representatives  of  these  governmental 
entities  to  discuss  their  ideas  and 
concerns  about  the  proposals.  Some  98 
governmental  entities  submitted  formal 
comments  on  the  road  management 
proposals.  In  the  final  rule,  the  agency 
has  added  "tribal  governments" 
§  212.5(b)(1)  to  the  list  of  other 
governmental  entities  with  whom  the 


responsible  official  must  consult  when 
conducting  a  roads  analysis. 

This  final  rule  provides  the  broad 
framework  for  managing  National  Forest 
System  roads.  Instructions  for 
complying  with  these  revisions  are  set 
out  in  a  final  revision  of  the  Forest 
Service  Manual  Title  7700  that  appears 
elsewhere  in  this  part  of  today's  Federal 
Register.  The  final  revisions  to  36  CFR 
parts  212,  261,  and  295,  in  conjunction 
with  final  administrative  direction 
published  elsewhere  in  this  notice 
today,  provide  the  framework  for 
achieving  this  new  emphasis. 

List  of  Subfects 

36  CFR  Pait  212 

Highways  and  roads.  National  forests, 
Public  lands — rights-of-way,  and 
Transportation. 

36  CFR  Part  261 

Law  enforcement,  Investigations, 
National  forests,  and  Seiziu^s  and 
forfeitures. 

36  CFR  Part  295 

National  forests  and  Traffic 
regidations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Forest  Service  amends 
Chapter  11  of  Tide  36  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  212— ADMINISTRATION  OF  THE 
FOREST  TRANSPORTATION  SYSTEM 

1.  The  authority  citation  for  Part  212 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551.  23  U.S.C.  205. 

2.  Revise  the  heading  for  Part  212  as 
set  out  above. 

3.  Remove  the  words  "forest 
development"  and,  in  their  place,  add 
the  word  "forest"  in  the  following 
places: 

a.  §212.1  (c)  heading 

b.  §  212.1  (d)  heading,  text 

c.  §  212.1(e)  heading; 

d.  §212.1(i)text; 

e.  §212.1(j)text; 

f.  §212.1(k)text; 
;.  §212.2  heading; 
i.§  212.2(a)  text; 
i.§  212.2(b)  text; 
j.§  212.2(c)  text; 
k.§  212.4(a)  text; 
l.§  212.4(b)  text. 

4.  Amend  §  212.1  as  follows: 

a.  Remove  the  paragraph  designations 
(a)-(k)  and  arrange  the  terms  in 
alphabetical  order. 

D.  Remove  the  definition  for  "forest 
transportation  plan",  add  the  definition 
for  "forest  transportation  atias"  and 
revise  the  definition  for  "forest 
transportation  facility." 
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c.  Remove  the  term  and  definition  for 
"construction"  and  add  definitions  in 
alphabetical  order,  for  "new  road 
construction,"  "National  Forest 
System,"  "road  decommissioning", 
"road  reconstruction,"  and  "road"  to 
read  as  follows: 

1212.1    Definition*. 

***** 

Forest  Transportation  Atlas.  An 
inventory,  description,  display,  and 
other  associated  information  for  those 
roads,  trails,  and  airfields  that  are 
important  to  the  management  and  use  of 
National  Forest  System  lands  or  to  the 
development  and  use  of  resoiutres  upon 
which  communities  within  or  adjacent 
to  the  National  Forests  depend. 

Forest  Transportation  Facility.  A 
classified  road,  designated  trail,  or 
designated  airfield,  including  bridges, 
cidverts,  parking  lots,  log  transfer 
facilities,  safefy  devices  and  other 
transportation  network  appurtenances 
under  Forest  Service  jiuisdiction  that  is 
wholly  or  partially  within  or  adjacent  to 
National  Forest  System  lands. 

National  Forest  System.  As  defined  in 
the  Forest  Rangeland  Renewable 
Resouces  Planning  Act,  the  "National 
Forest  System"  includes  all  National 
Forest  lands  reserved  or  withdrawn 
bom  the  public  domain  of  the  United 
States,  all  National  Forest  lands 
acquired  through  purchase,  exchange, 
donation,  or  other  means,  the  National 
Grasslands  and  land  utilization  projects 
administered  imder  tide  III  of  the 
Bankhead-Jones  Farm  Tennant  Act  (50 
Stat.  525,  7  U.S.C.  1010-1012),  and 
other  lands,  waters  or  interests  therein 
which  are  administered  by  the  Forest 
Service  or  are  designated  for 
administration  through  the  Forest 
Service  as  a  part  of  the  system. 
I      New  Road  Construction.  Activity  that 
'  results  in  the  addition  of  forest 
classified  or  temporary  road  miles. 

Road.  A  motor  vehicle  travelway  over 
50  inches  wide,  unless  designated  and 
managed  as  a  trail.  A  road  may  be 
classified,  unclassified,  or  temporary. 

(1)  Classified  Roads.  Roads  wholly  or 
partiaUy  within  or  adjacent  to  National 
Forest  System  lands  that  are  determined 
to  be  needed  for  long-term  motor 
vehicle  access,  including  State  roads, 
county  roads,  privately  owned  roads, 
National  Forest  System  roads,  and  other 
roads  authorized  by  the  Forest  Service. 

(2)  Temporary  Roads.  Roads 
authorized  by  contract,  permit,  lease, 
other  written  authorization,  or 
emergency  operation  not  intended  to  be 
part  of  the  forest  transportation  system 
and  not  necessary  for  long-term  resource 
management. 


(3)  Unclassified  Roads.  Roads  on 
National  Forest  System  lands  that  are 
not  managed  as  part  of  the  forest 
transportation  system,  such  as 
implanned  roads,  abandoned 
travelways,  and  off-road  vehicle  tracks 
that  have  not  been  designated  and 
managed  as  a  trail;  and  those  roads  that 
were  once  imder  permit  or  other 
authorization  and  were  not 
decommissioned  upon  the  termination 
of  the  authorization. 

Road  Decommissioning.  Activities 
that  result  in  the  stabilization  and 
restoration  of  lumeeded  roads  to  a  more 
natiiral  state. 

Road  Reconstruction.  Activity  that 
results  in  improvement  or  realignment 
of  an  existing  classified  road  as  defined 
below: 

(1)  Road  Improvement:  Activity  that 
results  in  an  increase  of  an  existing 
road's  traffic  service  level,  expands  its 
capacity,  or  changes  its  original  design 
function. 

(2)  Road  Realignment:  Activity  that 
results  in  a  new  location  of  an  existing 
road  or  portions  of  an  existing  road  and 
treatment  of  the  old  roadway. 
***** 

5.  Amend  §  212.2  by  removing 
paragraph  (c)  and  revising  paragraph  (a) 
to  read  as  follows: 

§  21 2.2    Forest  transportation  system. 

(a)  For  each  national  forest,  national 
grassland,  experimental  forest,  and  any 
other  unit  of  the  National  Forest  System 
as  defined  in  §  212.1  and  listed  in  36 
CFR  part  200,  subpart  A,  the  Forest 
Supervisor  or  other  responsible  official 
must  develop  and  maintain  a  forest 
transportation  aUas,  which  is  to  be 
available  to  the  public  at  administrative 
headquarters  units.  The  piupose  of  the 
aUas  is  to  display  the  system  of  roads, 
trails,  and  airfields  of  the  unit.  The  adas 
consists  of  the  geo-spatial,  tabular,  and 
other  data  to  support  analysis  needs  and 
resource  management  objectives 
identified  in  land  management  plans. 
The  atlas  is  a  dynamic  document  that 
changes  in  response  to  new  information 
on  the  existence  and  condition  of  roads, 
trails,  and  airfields  of  the  unit.  The  adas 
does  not  contain  inventories  of 
temporary  roads,  which  are  tracked  by 
the  project  or  activity  authorizing  the 
temporary  road.  The  content  and 
maintenance  requirements  for  the  atias 
are  identified  in  the  Forest  Service 
directive  system  (36  CFR  200.1). 


§212.5,212.6,212.7,212.10    [Anfwnded] 

6.  Remove  the  words  "forest 
development  roads"  and,  in  their  place, 


add  the  words  "National  Forest  System 
roads"  in  the  following  places: 

(a)  §  212.5(a)  text; 

(b)  §  212.6(b)  text; 
(c)§  21 2.6(c)  text; 
(d)§  212.7(a)  text;  and 

(e)  §  212.10  heading  and  text. 
7.  Amend  §  212.5  by  adding 
paragraph  (b)  to  read  as  follows: 

S  212.5    Road  system  management 

(a)*  *  • 

(b)  Road  system— {!)  Identification  of 
road  system.  For  each  national  forest, 
national  grassland,  experimental  forest, 
and  any  other  luiits  of  the  National 
Forest  System  (§  212.1),  the  responsible 
official  must  identify  the  minimum  road 
system  needed  for  safe  and  efficient 
travel  and  for  administration, 
utilization,  and  protection  of  National 
Forest  System  lands.  In  determining  the 
minimum  road  system,  the  responsible 
official  must  incorporate  a  science- 
based  roads  analysis  at  the  appropriate 
scale  and,  to  the  degree  practicable, 
involve  a  broad  spectrum  of  interested 
and  affected  citizens,  other  state  and 
federal  agencies,  and  tribal 
governments.  The  minimmn  system  is 
the  road  system  determined  to  be 
needed  to  meet  resoiut:e  and  other 
management  objectives  adopted  in  the 
relevant  land  and  resource  management 
plan  (36  CFR  part  219),  to  meet 
applicable  statutory  and  regulatory 
requirements,  to  reflect  long-term 
funding  expectations,  to  ensure  that  the 
identified  system  minimizes  adverse 
environmental  impacts  associated  with 
road  construction,  reconstruction, 
decommissioning,  and  maintenance. 

(2)  Identification  of  unneeded  roads. 
Responsible  officials  must  review  the 
road  system  on  each  National  Forest  and 
Grassland  and  identify  the  roads  on 
lands  under  Forest  Service  jurisdiction 
that  are  no  longer  needed  to  meet  forest 
resource  management  objectives  and 
that,  therefore,  should  be 
decommissioned  or  considered  for  other 
uses,  such  as  for  trails. 
Decommissioning  roads  involves 
restoring  roads  to  a  more  natural  state. 
Activities  used  to  decommission  a  road 
include,  but  are  not  limited  to,  the 
following:  reestablishing  former 
drainage  patterns,  stabilizing  slopes, 
restoring  vegetation,  blocking  the 
entrance  to  the  road,  installing  water 
bars,  removing  culverts,  reestablishing 
drainage- ways,  removing  unstable  fills, 
pulling  back  road  shoulders,  scattering 
slash  on  the  roadbed,  completely 
eliminating  the  roadbed  by  restoring 
natural  contours  and  slopes,  or  other 
methods  designed  to  meet  the  specific 
conditions  associated  with  the 
unneeded  road.  Forest  officials  should 
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give  priority  to  decommissioning  those 
unneeded  roads  that  pose  the  greatest 
risk  to  public  safety  or  to  environmental 
degradation. 


§212.13    [Removed] 

8.  Remove  entire  §  212.13. 

9.  Amend  §  212.20  by  revising  the 
heading  and  paragraph  (a)  to  read  as 
follows: 

1212.20    National  Forest  trail  system 
operetion. 

(a)  National  Forest  System  trails. 
National  Forest  System  trails  must  be 
identified  in  the  forest  trail  atlas  and  on 
maps,  which  are  to  be  available  to  the 
public  at  Forest  Supervisor  and  District 
Ranger  offices.  Trails  must  be  clearly 
marked  on  the  ground. 


PART  261— PROHIBITIONS 

10.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551, 16  U.S.C.  472. 

11a.  Remove  the  words  "forest 
development"  and  in  their  place  add  the 
words  "National  Forest  System"  in  the 
following: 


Subpart  A — General  Prohibitions 

a.  261.1(a)(1)  text; 

b.  261.1(a)(3)  text; 

c.  261.10(d)(2)  text; 

d.  261.12  heading; 

e.  261.13  introductory  text; 

Subpart  B — Prohibitions  In  Areas 
Designated  by  Order 

f.  261.50(b)  text; 

t,  261.50(f)  text; 
.  261.54  heading; 
i.  261.56  heading  and  text, 
lib.  In  §  261.2,  remove  the  definitions 
for  "forest  development  road"  and 
"forest  development  trail,"  and  add  the 
following  definitions  in  correct 
alphabetical  order: 

f261.2    Definitions. 

***** 

National  Forest  System  road  means  a 
road  wholly  or  partly  within  or  adjacent 
to  and  serving  a  part  of  the  National 
Forest  System  and  which  has  been 
included  in  a  forest  transportation  atlas. 

National  Forest  System  trail  means  a 
trail  wholly  or  partly  within  or  adjacent 
to  and  serving  a  part  of  the  National 
Forest  System  and  which  has  been 
included  in  a  forest  transportation  atlas. 


PART  295— USE  OF  MOTOR  VEHICLES 
OFF  FOREST  SERVICE  ROADS 

12.  Revise  the  heading  for  Part  295  as 
set  out  above. 

13.  The  authority  citation  for  Part  295 
continues  to  read  as  follows: 

Authority:  30  Stat.  35,  as  amended  (16 
U.S.C.  551):  50  Stat.  525,  as  amended  (7 
U.S.C.  1011)  E.O.  11644. 11989  (42  PR 
26959). 

$295.1    [Amended] 

14.  In  §  295.1.  replace  the  words 
"National  Forest  development  roads" 
with  "National  Forest  System  roads." 

15.  Replace  the  words  "forest 
development  roads"  with  "National 
Forest  System  roads"  in  the  following 
places: 

§295.2    [Amended] 

(a)  §  295.2  heading,  and 
§295.5    [Amended] 

(a)  §  295.5  heading. 

Dated:  January  4,  2001. 
MikeDombeck, 
Chief,  Forest  Sennces. 
[FR  Doc.  01-552  Filed  1-5-01;  4:30  pm] 
BHJJNQ  CODE  3410-11-U 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN  0S96-AB67 

Forest  Transportation  System 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  final  administrative 
policy. 

SUMMARY:  In  conjimction  with  the  final 
rule  published  elsewhere  in  this  part  of 
today's  Federal  Register,  the  Forest 
Service  is  adopting  a  final  policy 
governing  the  national  forest 
transportation  system.  This  action  is 
necessary  to  ensure  that  National  Forest 
System  roads  provide  for  public  uses  of 
National  Forest  System  lands;  provide 
for  safe  public  access  and  travel;  allow 
for  economical  and  efficient 
management;  to  the  extent  practicable, 
begin  to  reverse  adverse  ecological 
impacts  associated  with  roads;  and  meet 
all  other  current  and  future  land  and 
resource  management  objectives.  The 
intended  effects  of  this  final  policy  are 
to  ensiu^  that  decisions  to  construct, 
reconstruct,  or  decommission  roads  will 
be  better  informed  by  using  a  science- 
based  roads  analysis;  that  the 
availability  of  road  maintenance 
funding  will  be  considered  when 
assessing  the  need  for  new  road 
constructioh;  and  that,  instead  of 
focusing  on  constructing  new  roads, 
emphasis  will  be  given  to  reconstructing 
and  maintaining  classified  roads  while 
decommissioning  unnecessary  classified 
and  imclassified  roads.  The  direction  is 
being  issued  as  amendments  to  Forest 
Service  Manual  Title  7700 — 
Engineering,  in  Chapter  7700 — Zero 
Code  and  in  Chapter  7710 — 
Transportation  Atlas,  Records,  and 
Analysis. 

EFFECTIVE  DATE:  The  directives  are 
effective  Jtmuary  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Ash,  Deputy  Director,  Engineering 
Staff,  Forest  Service,  202-205-1400. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  displays  the  contents 
of  the  Supplementary  Information 
section  of  this  policy  document. 


Background 

Analysis  and  Response  to  Public  Comments' 

Response  to  General  Comments 

Road  management  rule  and  policy 
Adequacy  of  public  involvement  on  the  road 

management  rule  and  policy 
Public  and  technical  review 
The  roads  analysis  process 
Accountability  for  managing  forest 

transportation  facilities 
Validity  of  the  data  used  to  indicate  the  need 

to  revise  the  policy 
Demand  for  and  supply  of  roads 
Effectiveness  of  road  restrictions  and  closures 
Social  and  economic  considerations 
Motorized  access 

Effects  of  roads  policy  on  the  environment 
Creation/expansion  of  roadless  or  unroaded 

areas 
Recognition  of  improved  road  construction 

and  maintenance  techniques 

Response  to  Specific  Comments 

Amendments  to  Forest  Service  Manual 
Chapter  1^20 — Land  and  Resource 
Management  Planning 
Proposed  Section  1920.5 — Definitions 
Proposed  Section  1922.15 — Resource 

Integration  Requirements,  paragraph  20 
Proposed  Section  1922.15 — Resource 

Integration  Requirements,  paragraph  28 
Amendments  to  Forest  Service  Manual  Title 

7700 — Forest  Transportation  System 
Proposed  FSM  Title  7700— Chapter  Zero 
Code 
Proposed  Section  7701.1 — Coordination 

with  Forest  Planning 
Proposed  Section  7701.2 — Revegetation 
Proposed  Section  7701.3 — Transportation 

System  Management 
Proposed  Section  7702 — Objectives 
Proposed  Section  7703 — Policy 
Proposed  Section  7703.1 — Road 

Management 
Proposed  Section  7705 — Definitions 
Proposed  Section  7709 — Handbooks 
Proposed  Chapter  7710 — Transportation 
Adas,  Records,  and  Analysis 
Chapter  title 
Forest  Road  Atlas 

Forest  Transportation  Atlas  and  records 
Transportation  analysis 
The  roads  analysis  process 
Responsibilities  for  agency  Responsible 

Officials 
Roads  analysis  transition  procedures 
Specific  comments  on  the  regulatory 
certifications  of  proposed  policy 
Cost-benefit  analysis 
Civil  Justice  Reform  Act 
No  Takings  Implications  and  Civil  Justice 

Reform  Act 


Regulatory  Certifications    . 

Regulatory  Impact 

Unfunded  Mandates  Reform 

Environmental  Impact 

Civil  Justice  Reform  Act 

Controlling  Paperwork  Burdens  on  the  Public 

Conclusion 

Background 

On  March  3,  2000,  the  Forest  Service 
published  in  Part  III  of  the  Federal 
Register  (65  FR  11676-11693)  a 
proposed  rule  and  proposed 
administrative  policy,  which  together 
were  designed  to  improve  the 
management  of  National  Forest  System 
roads.  Under  the  proposed  rule,  the 
rules  governing  transportation  planning 
and  management  {36  CFR  Part  212) 
wi^ld  have  been  modified  as  follows: 

1.  A  transportation  atlas  would  be 
required  for  each  National  Forest 
System  administrative  unit  to  display 
the  system  of  roads,  trails,  and  ai^elds 
needed  for  public  access  and  agency 
resource  management. 

2.  The  word  "development"  would  be 
removed  ft'om  the  description  of  roads 
and  trails  under  Forest  Service 
jiuisdiction,  to  signal  the  shift  away 
from  developing  new  roads  to  better 
managing  existing  roads  and  access. 

3.  A  science-based  analysis  process 
would  be  required  to  identify  the 
transportation  facilities. 

4.  As  part  of  road  system  management 
planning,  agency  officials  would  be 
required  to  identify  the  minimum  road 
system  that  is  commensurate  with 
resource  objectives,  reflects  likely 
funding,  and,  to  the  extent  practicable, 
minimizes  adverse  environmental 
effects  associated  with  road 
construction,  reconstruction,  and 
maintenance. 

5.  Equally  important  was  the 
proposed  rule's  requirement  to  identify 
imneeded  roads  that  should  be 
decommissioned  and  to  give  priority  to 
decommissioning  those  roads  that  pose 
the  greatest  risk  to  public  safety  or 
environmental  quality. 

Simultaneously  with  the  proposed 
rule,  the  agency  published  a  proposed 
administrative  policy  (65  FR  11684). 
That  policy  proposed  to  integrate  the 
process  for  determining  transportation 
needs  into  the  forest  land  and  resource 
management  planning  process  (Forest 
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Service  Manual  Chapter  1920).  The 
other  changes  would  be  issued  as 
amendments  to  Forest  Service  Manual 
Title  7700.  entitled  "Forest 
Transportation  System,"  specifically  to 
the  Chapter  Zero  Code,  and  Chapter 
7710,  which  would  be  renamed 
"Transportation  Atlas,  Records,  and 
Analysis." 

The  focus  of  the  proposed  revisions  to 
agency  administrative  directives  was  to 
provide  National  Forest  System  road 
access  in  a  manner  that  can  be 
efficiently  managed  within  the 
capabilities  of  the  land.  Coordination  of 
transportation  analysis  and  planning 
with  State,  county,  local,  Tribal,  and 
other  Federal  agency  officials  was  an 
important  component  of  the  proposed 
policy.  Another  key  feature  was  that  the 
policy  prescribes  interim  requirement^ 
for  new  road  construction  in  sensitive 
uiuoaded  and  roadless  areas  until  the 
findings  of  a  comprehensive  forest- 
scale,  science-based  analysis  of  the  road 
system  is  incorporated  into  forest  plans. 

Analysis  and  Response  to  Public 
Comments 

Public  comment  on  the  proposed 
poUcy  and  rule  was  invited  for  a  60-day 
period  ending  May  2,  2000,  and  was 
extended  an  additional  15  days  to  May 
17,  2000  (65  FR  24910).  The  Forest 
Service  received  approximately  5,900 
responses,  consisting  of  letters  from 
inchviduals,  postcards,  form  letters, 
petitions,  e-mail  messages,  and 
resolutions.  The  geographic  distribution 
of  responses  received  was  as  follows: 
Western  States — 2.105;  Mountain 
States— 1,607;  Central  (Midwestern) 
States — 733;  Southeastern  States — 279; 
Northeastern  States — 541;  and 
Unknown— 581.  Of  the  nearly  5900  total 
responses,  5505  were  received  from 
inchviduals.  Groups  and  organizations 
representing  forest  resource  users 
(grazing,  timber,  oil/gas/mining,  and 
recreation)  accounted  for  134  responses 
and  conservation  and  preservation 
groups  submitted  another  97. 
Government  agencies  and  elected 
officials  accounted  for  98  responses  and 
are  divided  between:  Tribal  (6),  Federal 
(16),  State  (28).  county  (37),  and  local 
(11).  There  were  an  additional  34 
responses  received  from  groups  or 
organizations  that  do  not  fit  into  one  of 
the  previous  categories. 

Comments  on  me  proposed 
administrative  policy  focused  on  both 
broad  topics  reflecting  the  reviewers' 
forest  management  philosophies  and 
environmental  values  as  well  as  on 
specific  provisions  of  the  policy.  Issues 
raised  included  such  topics  as:  use  of 
science-based  analysis,  public 
involvement,  definitions,  local 


decisions,  social  and  economic  impacts, 
and  physical  and  biotic  environmental 
effects  of  access.  Summaries  of  the 
significant  general  comments  received 
and  the  agency  responses  follow. 

Response  to  General  Comments 

Use  of  Public  Comments  on  the 
Proposed  Rule  and  Policy 

Several  respondents  wanted  to  know 
how  public  comments  would  be  used  to 
develop  the  final  rule  and  policy.  Others 
asked  specifically  whether  the  agency 
would  use  public  input  when  finalizing 
the  rule  and  administrative  policy. 

Agency  response:  Each  letter  was 
read;  coded  by  subject,  content,  and 
demographics;  and  entered  into  a 
database.  Conunents  were  then 
compiled  in  the  database  by  subject  and 
content  and  summarized  as  "public 
concerns." 

These  "public  concerns"  were 
reviewed  and  grouped  into  the 
following  categories:  purpose  and  need, 
processes,  relationships,  planning  and 
implementation,  forest  management, 
social  and  economic  considerations,  and 
environmental  effects.  The  concerns 
were  then  analyzed  to  identify  whether 
they  pertained  to  the  proposed  rule, 
proposed  policy,  and/or  the 
environmental  assessment.  The 
comprehensive  list  of  comments  was 
further  reviewed  to  ensure  that  all 
concerns  were  considered.  Changes 
made  in  the  policy  are  based  primarily 
on  the  comments  received  in  response 
to  the  proposals.  While  the  agency  does 
not  necessarily  agree  with  all  the 
comments,  it  did  carefully  consider 
whether  changes  were  needed  and 
arrived  at  a  rationale  for  its  responses. 
The  Supplementary  Information  section 
of  this  final  policy  summarizes 
comments  and  sets  out  the  agency's 
response,  including  whether  or  not  and 
how  the  policy  has  been  revised.  Also, 
Appendix  G  of  the  environmental 
assessment  addresses  comments 
received  specific  to  the  environmental 
assessment. 

The  Adequacy  of  Public  Involvement  on 
the  Proposed  Road  Rule  and  Policy 

Some  respondents  thought  the  agency 
should  have  conducted  more  public 
involvement  with  local  residents  and 
groups,  provided  better  public  access  to 
information,  and  conducted  more 
outreach  to  rural  populations.  Others 
requested  more  time  to  respond  or  even 
asked  that  the  final  decision  be  delayed 
to  permit  additional  public 
involvement. 

Agency  response:  The  final  rule  and 
administrative  policy  incorporate  the 
results  of  extensive  public  involvement 


both  before  and  after  publication  of  the 
proposals.  The  agency  used  a  variety  of 
methods  to  make  information  available 
to  the  public,  including  public 
meetings,  news  releases,  public 
mailings,  and  internet  websites.  Public 
involvement  efforts  began  in  January 
1998  with  the  annoimcement  of  the 
intent  to  revise  regulations  concerning 
the  management  of  the  National  Forest 
Transportation  System.  Over  80,000 
letters,  postcards,  and  e-mail  messages 
were  received  in  response  to  the  January 
1998  announcement.  These  public 
comments  were  used  to  assist  the 
agency  in  the  development  of  the 
proposed  rulemaking  and  the  proposed 
administrative  policy  published  in  the 
Federal  Register  (65  FR  11684)  on 
March  3,  2000.  As  previously  noted,  the 
initial  60-day  public  comment  period 
was  extended  for  an  additional  15  days 
at  the  request  of  potential  respondents 
(65  FR  24910).  Therefore,  the  agency 
does  not  believe  additional  public 
outreach  or  involvement  is  necessary. 

Consistency  and  Technical  Quality  of 
Roads  Analyses 

Some  respondents  expressed  concern 
that  Forest  Service  roads  analyses 
would  vary  in  quality  and  rigor  and 
would  lack  credibility,  unless  reviewed 
by  outside  scientists  and  other 
interested  individuals  or  entities.  These 
respondents  felt  that  the  findings  of 
roads  analyses  would  always  be 
questioned  and  lack  credibility  because 
the  process  provided  the  line  officer 
considerable  discretion  in  affecting  the 
outcome.  These  respondents  proposed 
that  the  Forest  Service  form  technical 
review  teams  composed  of  a  roads 
interdisciplinary  team,  a  roads  analysis 
support  team,  external  partners,  and 
non-agency  scientists  to  review  the 
roads  analysis  for  scientific  consistency 
and  quality  and  thus  ensure  that  sound 
science  is  being  applied.  Others  wanted 
to  know  if  the  results  of  the  roads 
analyses  would  be  available  for  public 
review. 

Agency  response:  The  roads  analysis 
process  is  designed  to  provide 
decisionmakers  a  sound,  science-based 
procedure  for  analyzing  road 
ipanagement  issues  and  concerns  and 
for  identifying  road  management 
opportunities.  The  process  is 
intentionally  designed  with  enough 
discretion  to  allow  for  adjustments  in 
the  scope  and  intensity  of  the  analysis 
for  addressing  individual  resource 
situations  and  varying  issues.  The 
agency's  emphasis  is  not  on  whether  all 
road  analyses  pass  the  same  "quality  or 
scientific  rigor  test,"  but  rather  that  the 
analyses  effectively  identify  and  address 
relevant  road  issues  and  concerns 


specific  to  the  area  being  analyzed.  An 
interdisciplinary  team,  composed  of 
appropriate  subject  matter  specialists, 
will  conduct  each  roads  analysis.  In 
addition,  participation  by  interested 
individuals,  groups,  and  governments  in 
the  analysis  process  is  not  only 
encouraged  but  also  will  be  a  critical 
component  of  the  success  of  the  ■ 
analysis.  The  findings  of  the  roads 
analysis  will  be  integrated  into  other 
ecological  assessments  either  at  the 
watershed  scale,  area,  or  higher  scale. 
Road-related  issues,  concerns, 
opportunities,  and  needs  generated  as  a 
result  of  the  roads  analysis  will  be 
disclosed  and,  when  appropriate, 
analyzed  in  an  appropriate  National 
Environmental  Policy  Act  (NEPA) 
decision  process. 

Roads  Analysis  Process 

Some  reviewers  said  that  the  roads 
analysis  process  would  result  in 
duplicative  work  as  well  as  yield 
inconsistent  results. 

Agency  response:  The  roads  analysis 
process  integrates  ecological,  socicd,  and 
economic  factors  in  addressing  current 
and  future  road  needs.  The  roads 
analysis  process  provides  a  systematic, 
multiple-scale,  agency-wide  approach  to 
ensure  that  important  road  issues  are 
examined  at  the  appropriate  scale.  The 
process  is  not  intended  to  be  applied  in 
a  rigid  fashion;  in  fact,  given  the 
diversity  of  the  landscape,  resource 
conditions,  and  the  social  and  economic 
conditions,  rigid  application  of  a  roads 
analysis  process  would  surely  fail; 
rather,  the  process  is  intended  to  be 
tailored  to  fit  real-life  local  situations 
and  analysis  needs.  Therefore,  the 
results  of  an  analysis  for  one  situation 
is  not  expected  to  be  identical  to  an 
analysis  for  a  different  situation.  The 
process  also  should  not  be  duplicative 
of  other  data  or  work.  To  the  extent 
possible,  existing  data  are  used  in  the 
process  but,  depending  on  the  scope  of 
the  issues  and  concerns,  additional 
information  may  be  collected. 

Accountability  for  Managing  Forest 
Transportation  Facilities 

Many  reviewers  expressed  resentment 
about  how  the  Forest  Service  is  making 
access  management  decisions.  These 
respondents  claimed  that  the  public  is 
being  stripped  of  the  right  of  access  to 
National  Forests  and  Grasslands  due  to 
the  Forest  Service's  inability  to  properly 
maintain  the  road  system.  At  least  one 
respondent  said  that  the  Forest  Service 
should  develop  guidelines  to  assist  local 
districts  in  the  implementation  of  the 
final  policy.  Several  writers,  while  in 
full  support  of  the  transportation  policy, 
did  not  believe  it  would  be 
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implemented  effectively  or  completely. 
These  respondents  suggested  that  a 
quota  system  be  initiated  that  would 
require  a  net  reduction  in  total  road 
mileage,  schedule  road 
decommissioning,  prohibit  new  road 
construction,  set  road  density  limits, 
and  designate  all  lands  closed  to 
motorized  use  luiless  specifically 
designated  open. 

Agency  response:  The  agency  believes 
the  final  Forest  Service  Manual 
revisions  provide  clear  guidance  to  field 
units.  Forest  Service  Manual  Chapter 
7710  establishes  objectives  and 
responsibilities  for  analyzing 
transportation  needs  and  issues.  It  also 
provides  for  significant  public 
involvement  for  identification  of 
opportimities  and  concerns,  all  of  which 
strengthen  the  agency's  and  the  public's 
ability  to  hold  Responsible  Officials 
accountable  for  implementation.  The 
direction  in  the  Forest  Service  Manual 
is  the  foundation  for  internal  reviews  of 
policy  and  program  implementation  by 
field  units.  Therefore,  the  mechanisms 
to  provide  oversight  and  ensure 
compliance  are  already  in  place.  The 
agency  does  not  agree  that  a  general 
prohibition  on  new  road  construction  or 
that  a  quota  system  for  road 
decommissioning  is  appropriate.  Local, 
forest-level  access  and  resource 
meinagement  needs,  identified  within  a 
forest  planning  framework,  should 
direct  road  management  network 
decisions.  As  opposed  to  specific 
prohibitions  on  road  construction  in 
inventoried  roadless  areas,  which  are 
under  consideration,  a  general,  agency- 
wide  ban  on  any  new  roads  in  the 
National  Forest  System  is  excessive  and 
unduly  rigid. 

Validity  of  Agency  Statements  About 
the  Need  To  Revise  the  Policy 

Some  respondents  expressed  concern 
about  the  validity  of  the  data  used  to 
determine  the  need  to  revise  the 
transportation  policy.  Specifically,  these 
respondents  challenged  the  basis  for  the 
statements  related  to  demand  and  use  of 
National  Forest  System  lands,  and  the 
assumption  that  roads  have  caused 
environmental  damage.  Others 
challenged  the  degree  to  which  roads 
are  needed  for  ongoing  management  of 
National  Forest  System  land,  such  as  for 
forest  health,  fire  management,  or 
resource  uses. 

Agency  response:  The  information 
and  data  used  to  identify  the  need  to 
revise  this  administrative  policy  were 
collected  from  several  sources.  Forest 
Service  researchers  and  resource 
specialists  reviewed  scientific  literature 
to  identify  the  latest  research  involving 
the  environmental,  social,  and  economic 


effects  of  existing  roads  and  road 
construction,  reconstruction, 
decommissioning,  and  maintenance. 
This  literature  review  helped  identify 
the  latest  recreational  demand  and 
supply  trends  and  attitudes  about  roads 
on  National  Forest  System  lands. 
Analytical  tools  for  assessing  road- 
related  effects  on  physical  and 
biological  resources  were  also  explored. 
These  efforts,  in  conjimction  with  other 
known  information  (including  road- 
related  resource  problems,  budget 
limitations  and  trends,  and  associated 
maintenance  backlogs)  all  indicated  that 
the  agency  needed  to  change  how  it 
manages  the  transportation  system.  It 
should  be  noted  that  respondents 
challenging  data  and  assimiptions 
provided  no  data  or  data  sources  to 
support  their  assertions. 

The  Demand  for  and  Supply  of  Roads 

Many  respondents  were  concerned 
with  the  juxtaposition  of  the  agency's 
projected  increase  in  public  demand  for 
roaded  and  unroaded  recreational  use 
on  National  Forest  System  lands  with 
the  projection  of  fewer  open  road  miles 
to  accommodate  that  demand.  Some 
questioned  whether  the  agency  was 
intentionally  reducing  the  supply  of 
roads  to  reduce  demand.  Others  were 
concerned  with  potential  adverse 
environmental  effects  of  confining  more 
users  to  a  smaller  available  land  base 
and  urged  that  the  agency  preserve 
access  options  in  order  to  provide  a 
variety  of  travel-ways  on  National  Forest 
System  lands  and  to  diffuse  access 
impacts  over  a  broader  land  base. 

Agency  response:  The  National  Forest 
Transportation  System  is  vitally 
important  to  the  management  of 
National  Forest  System  lands  and  is 
essential  to  many  rural  communities 
and  land  owners  as  well  as  to 
recreationists  and  other  resource  users. 
The  agency  seeks  to  find  a  balance 
between  the  need  for  public  and 
administrative  access  to  these  lands  and 
the  environmental  costs  and  benefits 
associated  with  providing  that  access  to 
these  lands.  The  final  policy  retains  the 
requfrement  to  use  a  roads  analysis 
process  in  conjunction  with  ecosystem 
assessments  that  support  project 
activities  or  forest  planning.  'The  roads 
analysis  process  encourages  the  active 
engagement  of  local  citizens,  interested 
organizations,  and  other  Federal.  State, 
Tribal  and  local  governments  to  identify 
and  assess  both  short-  and  long-term 
road  needs.  This  collaborative  effort  will 
help  to  ensure  that  important 
environmental  issues  and  concerns,  as 
well  as  road  supply  issues  and 
concerns,  are  addressed  in  a  reasonably 
balanced  way.  An  emphasis  on 
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maintaining  the  existing  road  system 
will  better  enable  the  Forest  Service  to 
focus  its  resources  on  maintaining  and 
reconstructing  those  roads  most 
important  to  the  public. 

The  Effectiveness  of  Road  Restrictions 
and  Closures 

In  response  to  the  proposal  to 
"aggressively"  decommission  roads, 
many  respondents  believe  that  a  lack  of 
enforcement  of  previous  road  decisions 
is  a  major  factor  behind  the  agency's 
inabili^  to  effectively  manage  its 
current  road  system.  Many  others  noted 
that  by  closing  access  to  more  areas, 
fewer  members  of  the  public  would  use 
National  Forest  System  lands.  Others 
stated  that,  despite  the  potential  for 
increased  fines,  many  forest  users 
would  ignoi«  road  closures  due  to  lack 
of  enforcement  of  those  closuj«  orders. 
Others  indicated  that  the  law-abiding 
majority  of  forest  users  are  "bearing  the 
punishment"  of  road  closiires,  when 
roads  are  closed  to  deter  the  reckless, 
illegal  behavior  of  a  few. 

Agency  response:  The  roads  analysis 
process  adopted  for  use  in  the  final 
policy  is  designed  to  help  forest  officials 
better  address  issues  associated  with 
road  and  access  management. 
Conducting  the  process  with  local 
public  and  governmental  involvement 
should  help  officials  more  clearly  define 
road  issues,  including  restriction  or 
closure  alternatives,  how  the  restrictions 
would  be  implemented,  and  the  relative 
effectiveness  of  road  restrictions, 
closures,  and  decommissioning. 

Motorized  Access 

Motorized  recreationists  felt  that  they 
were  being  singled  out  and  forced  to 
bear  the  majority  of  the  access 
restrictions  on  public  lands,  when  their 
impacts  are  relatively  small  compared 
with  other  activities.  They  stated  that 
the  analysis  should  consider  the  full 
breadth  of  motorized  and  non-motorized 
recreational  needs. 

Agency  response:  Motorized  and  non- 
motorized  allocation  issues,  needs,  and 
concerns  are  appropriately  addressed  at 
the  local  level  during  the  forest  or 
project  planning  process.  The  roads 
analysis  process,  which  is  intended  to 
be  an  open  process  involving  all  who 
are  interested  in,  or  affected  by,  road 
decisions  will  be  used  to  inform  forest 
planning  road  management  decisions. 

Environmental  Effects  of  Roads  Policy 

Many  respondents  wanted  the  Forest 
Service  to  analyze  the  effects  of  roads 
and  road  management  actions  on  the 
environment,  including  on  watersheds, 
riparian  areas,  fisheries,  soils,  wildlife, 
recreational  opportunities,  and 


threatened  and  endangered  species. 
Some  reviewers  indicated  that  more 
environmental  damage  might  be  caused 
by  decommissioning  roads  than  by 
leaving  them  alone. 

Agency  response:  Roads  analysis 
allows  objective  evaluation  of  the 
physical  and  biotic  enviroiunental 
effects,  as  well  as  of  the  social  and 
economic  effects,  of  potential  road 
construction,  reconstruction, 
decommissioning,  and  maintenance 
actions.  The  roads  analysis  process 
incorporates  early  identification  of 
potential  effects  in  the  site-specific, 
project-level,  decisionmaking  and  forest 
planning  processes.  Therefore,  it  will 
help  planners  recognize  those  situations 
where  the  adverse  effects  (costs)  would 
outweigh  the  benefit.  This  analysis 
process  allows  the  agency  to  identify 
potential  issues  and  opportimities  and 
the  options  for  addressing  them. 

The  Creation/Expansion  of  Roadless  or 
Unroaded  Areas 

Many  reviewers  concluded  that  road 
decommissioning  could  lead  to  the 
creation  or  expansion  of  inventoried 
roadless  or  unroaded  areas.  These 
reviewers  felt  that  futiu«  entry  into 
these  areas  could  be  precluded  and  that 
the  area  could  then  be  considered 
roadless  or  unroaded  depending  on  the 
size  of  the  area  and  proximity  to 
existing  roadless  or  unroaded  areas. 
These  respondents  said  that  in  cases 
where  roads  pose  an  enviroiunental  risk 
because  of  location  or  initial 
construction  standards,  the  risks  might 
force  road  closures.  They  said  that 
relocation  of  the  road  might  be 
impossible  because  of  newly  created 
unroaded  areas. 

Agency  response:  Decommissioning 
roads  may  result  in  an  increase  in  the 
amoimt  of  land  that  is  unroaded. 
Decommissioning  does  not,  however, 
change  the  underlying  allocation  or 
assigned  use  for  that  land.  Ciurently 
approved  activities  in  areas  where  roads 
are  decommissioned  would  continue 
until,  and  luiless,  forest  plan  direction 
is  amended  to  preclude  these  activities. 
Environmentally  damaging  roads  may 
be  relocated  if  such  an  action  was 
consistent  with  the  current  forest  plan 
direction.  It  is  possible  that  some 
unroaded  lands  could,  at  some  point,  be 
designated  Wilderness  areas  by 
Congress,  but  such  a  designation  is  not 
a  foregone  conclusion.  The  majority  of 
decisions  related  to  areas  that  have 
decommissioned  roads  would  be  made 
at  the  local  forest  planning  level  and, 
therefore,  conflicting  viewpoints  would 
be  addressed. 


Recognition  of  Improved  Road 
Construction  and  Maintenance 
Techniques 

Some  respondents  said  the  Forest 
Service  should  acknowledge  that 
improved  techniques  for  road  layout, 
design,  construction,  and  maintenance 
have  been  used  on  national  forests  in 
recent  years  and  that  these  improved 
techniques  have  resulted  in  fewer  road- 
related  environmental  impacts. 

Agency  response:  The  agency  agrees 
that  road  construction  techniques  used 
today  result  in  fewer  and  less  intensive 
adverse  environmental  impacts  than  did 
earlier  construction  techniques. 
However,  this  new  technology  does  not 
address  the  problem  that  the  national 
forests  contain  over  380,000  miles  of 
classified  roads,  one-quarter  to  two- 
thirds  of  which  are  more  than  25  years 
old.  It  is  highly  likely  that  many  of  these 
existing  roads  do  not  meet  current 
standards  for  safety  or  environmental 
protection.  It  is  critical,  therefore,  that 
the  agency  focus  its  resources  more  on 
maintenance  and  reconstruction  of 
needed  roads  and  less  on  new 
construction. 

Specific  Comments 

In  addition  to  the  preceding  general 
conunents,  the  agency  received  specific 
substantive  comments  by  code  and 
caption  of  the  proposed  policy. 
Summaries  of  those  comments  and  the 
agency's  responses  follow.  The 
discussion  of  comments  and  agency 
responses  is  organized  according  to  the 
coding  of  the  proposed  policy. 

Ametndments  to  FSM  Chapter  1920— 
Land  and  Resource  Management 
Planning 

This  chapter  of  the  Forest  Service 
Manual  provides  definitions  and 
implementing  policy  for  National  Forest 
System  lands  and  resource  management 
planning  processes.  Implementation  of 
the  road  management  strategy  as 
described  in  this  final  administrative 
policy  will  occur  chiefly  through  forest 
plan  amendment  or  revision.  Therefore, 
direction  is  needed  on  how  forest 
planning  teams  integrate  consideration 
of  the  forest  transportation  system  into 
the  planning  process. 

Proposed  Section  1920.5 — Definitions 

The  terms  "unroaded  areas"  and 
"inventoried  roadless  areas"  were 
proposed  to  be  added.  The  terms  were 
essentially  the  same  as  used  in  the 
agency's  proposed  forest  planning  rule 
(64  FR  54073).  No  comments  were 
received  on  the  definition  section  of  the 
proposed  policy.  However,  the  agency 
has  revised  both  definitions  to  be 
identical  to  the  definitions  used  in  both 
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the  Land  and  Resource  Management 
Planning  and  Roadless  Area 
Conservation  Final  Rules. 

Proposed  Section  1922.15 — Resource 
Integration  Requirements 

The  proposed  policy  added  a  new 
paragraph  20  for  planners  to  identify  the 
access  requirements  jind  travel 
management  options  available  to  meet 
resource  management  objectives  for 
each  management  area  prescription 
within  the  forest  plan  and  to  identify 
road  management  opportunities  to  be 
considered.  No  conunents  were  received 
on  this  paragraph;  therefore,  this 
paragraph  is  adopted  without  change. 

Proposed  paragraph  28  required  Uiat 
management  prescriptions  protect 
values  associated  with  unroaded 
conditions.  Examples  of  those  values 
included  such  actions  as  providing 
barriers  to  invasive  species  and  ensuring 
biological  diversity.  No  comments  were 
received  on  this  paragraph;  however, 
the  agency  has  dropped  this  paragraph 
from  the  final  policy  in  deference  to  the 
final  Land  and  ResoiuY^s  Management 
Planning  Final  Rule,  which  ad(h«sses 
protection  of  roadless  values. 

Amendments  to  Forest  Service  Manual 
Title  7700— Forest  Transportation 
System 

Proposed  FSM  Title  7700— Chapter  Zero 
Code 

This  chapter  of  the  Forest  Service 
Manual  establishes  the  overarching, 
broad  authorities,  objectives,  policy, 
responsibilities,  and  definitions  for 
planning,  operating,  maintaining,  and 
decommissioning  forest  transportation 
system  facilities.  Throughout  this 
cliapter,  references  to  "development" 
were  proposed  to  be  removed  to  reflect 
a  shift  in  administrative  policy  from 
"road  development"  to  "managing 
access  within  the  capabilify  of  the 
land." 

Comment:  Several  respondents 
objected  to  the  removal  of  the  word 
"development"  from  the  rule  and 
administrative  policy,  claiming  that  the 
removal  was  an  agency  tactic  to  deceive 
the  public  merely  by  using  new  terms. 
Others  agreed  that  the  change  was  in 
alignment  with  the  proposed  change  in 
management  emphasis. 

Agency  response:  Removing  the  word 
"development"  to  reflect  a  shift  in 
policy  from  "road  development"  to 
"managing  access  within  the  capability 
of  the  land"  is  a  fundamental  element 
of  this  administrative  policy  and  the 
accompanjdng  final  nde.  There  is  no 
attempt  to  deceive  the  public.  To  the 
contrary,  we  are  displaying  our 
intention  publicly  and  subjecting  it  to 


comment.  Therefore,  no  change  has 
been  made  in  the  final  policy,  except  to 
add  a  reference  to  the  Manual  section 
guiding  road  analysis 

Proposed  Section  7701-7701.3 — 
Coordination  With  Forest  Planning 

This  section  cites  the  legal  authorities 
that  apply  to  Transportation  Planning 
Management.  No  comments  were 
received  on  section  7701.1  and  no 
changes  have  been  made  to  this  section 
of  the  final  policy. 

Proposed  Section  7701.2 — Revegetation 

This  section  addresses  statutory 
requirements  for  revegetating  non- 
permanent  roads  when  activities  are 
completed.  In  the  draft  policy,  the 
agency  used  the  term  "prescribes  the 
revegetation  of  unnecessary  roads." 

Comment:  Several  respondents  noted 
that  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act 
section  10(b)  requires  "revegetation"  of 
"non-permanent"  roads. 

Agency  response:  The  agency  agrees 
with  the  comment.  To  more  accurately 
reflect  the  intent  of  the  law,  the  final 
policy  is  revised  to  read  "The  Forest 
and  Rangeland  Renewable  Resources 
Planning  Act  directs  that  roads  be 
designed  to  standards  appropriate  for 
intended  uses  and  requires  the 
revegetation  of  roads  within  10  years  of 
the  termination  of  temporary  and 
undeveloped  roads  created  under 
contract,  permit,  or  lease." 

Proposed  Section  7701.3 — 
Transportation  System  Management 

This  section  identifies  the  statutory 
and  regulatory  authorities  for 
transportation  system  mjinagement.  The 
second  authority  cited  in  this  section  is 
the  Highway  Safety  Act  of  1966. 

Comment:  Respondents  wanted  the 
word  "directs"  changed  to  "authorizes" 
in  paragraph  2  of  this  section.  They 
indicated  that  the  Highway  Safety  Act 
authorizes,  instead  of  directs,  federal 
agencies  to  do  certain  activities. 

Agency  response:  The  agency  agrees 
that  the  use  of  the  word  "directs"  was 
inacciirate  and  has  revised  the  text  of 
the  final  policy  to  this  effect. 

Proposed  Section  7702 — Objectives 

This  section  identifies  the 
management  results  to  be  achieved 
through  transportation  system 
management.  The  proposed  policy 
sought  to  refine  the  management 
objectives  to  emphasize  environmental 
protection  and  to  consider  ecosystem 
values  in  forest  transportation  system 
management. 

Comment:  Some  respondents  stated 
the  objectives  were  too  narrow  and 


should  include  specific  resources  or 
uses  to  be  served  by  the  transportation 
system  (timber,  utility  corridors, 
developed  and  dispersed  recreation, 
cross-country  ski  corridors,  wildlife 
corridors,  etc.).  Other  comments 
indicated  the  need  to  clarify  text  or 
reorder  the  list  of  objectives. 

Agency  response:  The  agency 
disagrees  with  the  need  to  list  specific 
resoiux:es  or  uses.  However,  consistency 
with  Forest  Plans  has  been  added  to 
better  reflect  the  agency's  intent  to 
consider  all  pertinent  uses  and 
resources  in  the  planning  process.  The 
coding  hierarchy  and  content  standards 
applicable  to  FSM  Title  7700  is 
intended  to  list  the  basic  transportation 
management  outcomes.  The  order  of  the 
objectives  was  not  changed  in  the  final 
policy  because,  taken  together,  they 
accurately  represent  agency  objectives. 

Proposed  Section  7703 — Policy 

This  section  sets  forth  the  broad 
policies  that  are  intended  to  guide 
decisions  about  road  activities.  These 
policies  overlay  all  of  the  subsequent 
directives  in  Title  7700,  not  just  Chapter 
7710,  which  is  being  revised.  Section 
7703  implements  the  requirements  of  36 
CFR  212.5(b)(1)  by  specifyring  that  the 
minimum  transportation  system  is  the 
system  that  best  serves  current  and 
anticipated  land  and  resource 
management  objectives  and  public  uses 
considering  current  and  futiire  funding 
levels. 

Comment:  Many  respondents  were 
deeply  concerned  about  the  proposed 
pohcy  direction  to  "provide  the 
minimum  forest  transportation  system." 
They  questioned  the  abilify  of  the 
agency  to  effectively  manage  forest 
resoxirces  long-term  while  reducing  road 
access.  Others  objected  to  a  reduction  in 
roads  that  are  open  to  public  use, 
predicting  an  adverse  effect  on  public 
access  and  recreational  use  on  National 
Forest  System  lands.  Some  respondents 
emphasized  the  need  for  coordination 
and  requested  that  addition  to  the 
policy. 

Agency  response:  By  "minimum 
system,"  the  agency  did  not  mean  no 
new  roads  or  other  new  transportation 
facilities  or  that  a  majority  of  roads 
would  be  decommissioned  or  converted 
to  other  uses.  Rather,  the  agency  intends 
the  minimum  system  of  roads  is  one 
that  meets  needed  access  needs  while 
protecting  healthy  ecosystems. 
Furthermore,  the  text  defines 
"minimum  transportation"  as  the 
system  needed  to  best  serve  (emphasis 
added)  current  and  anticipated 
management  objectives  and  public  uses 
as  identified  in  forest  plans.  Any 
amendment  or  revision  of  forest  plans 
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will  involve  NEPA  compliance  and  full 
public  involvement.  Therefore,  in 
response  to  concerns  about 
coordination,  the  agency  has  retained 
this  text  in  the  final  policy,  has  replaced 
the  term  "forest  officers"  with 
"Responsible  Officials,"  and  has  added 
language  to  demonstrate  the  expected 
coordination  with  other  transportation 
agencies. 

Proposed  Section  7703.1— Road 
Management 

This  proposed  section  provided 
direction  to  conduct  a  roads  analysis 
when  considering  proposals  to  construct 
new  roads,  to  reconstruct  or 
decommission  existing  roads,  or  to 
change  road  classifications.  The 
proposed  policy  also  would  require  use 
of  a  roads  analysis  to  identify  priorities 
for  reconstructing  and  maintaining 
needed  roads  and  decommissioning 
unneeded  roads. 

Comment:  Some  respondents  stated 
that  new  road  construction  should  be 
very  limited  or  not  allowed  at  all,  while 
others  felt  there  should  be  few 
restrictions  on  building  new  roads.  By 
contrast,  a  number  of  other  respondents 
felt  that  the  $8.4  billion  of  road 
maintenance  backlog  and 
decommissioning  of  all  unneeded  roads 
should  be  completed  before  any  new 
roads  are  constructed.  Others  wanted  to 
have  these  road  management  options 
addressed  more  thoroughly,  in  order  to 
delay  the  closing  of  roads  to  the  public. 
A  few  respondents  said  that  an  objective 
process  has  not  been  established  for 
identifying  (1)  whether  new  roads  are 
needed,  (2)  which  existing  roads  should 
be  reconstructed,  maintained,  or 
decommissioned,  and  (3)  how  priorities 
should  be  established.  Other 
respondents  had  questions  about  how 
the  road  management  policy  and  the  use 
of  a  roads  analysis  would  consider  other 
motorized  and  non-motorized  uses. 

Agency  response:  The  agency  notes 
the  disagreement  over  how  decisions 
about  new  roads  should  be  made  and 
recogflizes  that  the  process  for  making 
these  decisions  needs  to  be  clarified. 
New  language  has  been  added  to  the 
final  policy  to  direct  the  use  of  a  roads 
analysis  to  address  both  access  benefits 
and  related  ecological  costs,  giving 
priority  to  reconstructing  and 
maintaining  needed  roads  while 
decommissioning  unneeded  roads.  This 
section  now  clarifies  when  a  roads 
analysis  must  be  conducted  and 
provides  a  requirement  to  include  an 
economic  analysis  that  addresses  both 
initial  and  long-term  costs. 

The  bidk  of  direction  that  was  in  FSM 
7703.1  of  the  proposed  policy,  has  been 
placed  under  section  FSM  7703.2 


entitled  "Management  Opportimities." 
This  section  gives  more  specific 
direction  for  maintaining  and 
constructing  needed  roads, 
decommissioning  unneeded  roads,  and 
adding  new  roads.  New  language  has 
been  added  to  paragraph  1  to  explain 
how  temporary  and  unclassified  roads 
are  to  be  considered  when  making 
decisions  about  road  maintenance.  A 
discussion  relating  to  those  roads 
follows  under  "Proposed  Section 
7705— Definitions." 

In  the  final  policy,  paragraph  3  of 
FSM  7703.2  entitled  "Adding  New 
Roads"  has  been  revised  to  make  clear 
where  decisions  to  add  new  roads  to  the 
transportation  system  are  appropriate. 
Language  has  been  added  to  clarify  that 
new  roads  newly  acquired  through  land 
acquisition  transactions  are  subject  to 
the  same  analysis  £md  justification  if 
they  are  to  be  placed  in  the  Forest 
Transportation  System  only  where 
resource  management  objectives, 
environmental  impacts,  and  benefits 
associated  with  a  new  road  have  been 
carefully  considered  and  documented. 
A  requirement  to  consider  motorized 
and  non-motorized  uses  during  the 
transportation  system  analysis  has  also 
been  added  in  response  to  comments 
received. 

Proposed  Section  7705 — Definitions 

The  proposed  policy  added  new 
definitions  pertaining  to  road 
management,  updated  and  revised 
existing  definitions,  and  removed  the 
word  "development." 

Coniment:  Many  respondents  were 
concerned  about  the  definitions  of  key 
terms  used  in  the  proposed 
administrative  policy.  Several 
respondents  requested  that  the  road 
definition  be  clarified  before  finalizing 
the  rule  and  policy.  Others  offered 
suggestions  as  to  what  that  definition 
should  be.  A  number  of  respondents 
were  confused  over  the  terms 
"classified"  and  "imclassified"  roads 
and  asked  which  of  these  categories 
included  temporary  roads.  Respondents 
recommended  that  the  agency  use  the 
term  "National  Forest  System  Road"  in 
place  of  the  term  "Forest  Road." 
Additionally,  some  respondents 
wondered  if  a  road  could  be 
redesignated  as  a  trail  if  it  was  no  longer 
needed  as  a  road. 

Agency  response:  The  agency  agrees 
that  clarification  of  some  of  the  terms 
and  definitions  is  needed.  Definitions  of 
"roads,"  "classified  roads," 
"imclassified  roads,"  "transportation 
atlas,"  "new  road  construction," 
"temporary  road,"  and  "forest 
transportation  facility"  were  revised  in 
the  final  rule  at  36  CFR  212.1  published 


elsewhere  in  this  part  of  today's  Federal 
Register.  The  administrative  policy 
includes  revised  definitions  for  "forest 
transportation  system  management," 
"new  road  construction,"  "road 
reconstruction,"  "road  improvement," 
"road  realignment,"  "road 
maintenance,"  "roads  subject  to  the 
Highway  Safety  Act,"  and 
"transportation  facility 
decommissioning".  The  proposed 
definitions  for  "public  roads,"  "Forest 
Road"  "Forest  Service  Trail,"  and 
"transportation  facility  jurisdiction" 
have  not  changed.  FSM  7705  Exhibit-01, 
entitled  Road  Terminology 
Relationships,  which  appears  at  the  end 
of  this  dociunent,  has  been  retained  and 
updated  to  clarify  road  terminology 
relationships.  The  following  terms  have 
changed  between  the  draft  and  final 
policy  in  response  to  concerns 
expressed  in  public  comment  and  to 
clarify  agency  intent.  The  new  terms  in 
the  final  policy  and  how  the  proposed 
terms  were  modified  are  as  follows: 

National  Forest  System  Road — ^This 
was  entitled  "Forest  Service  Road"  in 
the  proposed  policy.  The  new  term 
reflects  that  National  Forest  System 
roads  serve  National  Forest  System 
lands. 

Forest  Transportation  Facility— This 
term  was  named  Forest  Transportation 
System  in  the  proposed  policy.  Instead, 
the  final  policy  refers  to  "facility" 
instead  of  system  and  includes  other 
necessary  transportation  facilities,  such 
as  bridges,  parking  lots,  and  other 
appurtenances. 

Forest  Transportation  System 
Management — This  definition  has  been 
revised  slightly  to  reflect  changes  in 
other  definitions. 

New  Road  Construction — The  text  has 
been  revised  to  remove  the  reference  to 
investment,  which  was  confusing  and 
not  relevant  in  defining  the  term. 
AdditionaUy,  the  definition  has  been 
modified  to  clarify  that  classified  and 
temporary  roads  are  included  in  this 
category. 

Roaa  Reconstruction — This  term  has 
been  simplified  by  removal  of  the 
subcategory  definition  for  rebuilding. 

Road  Improvement — The  text  has 
been  changed  to  remove  the  reference  to 
investment  and  clarify  that 
improvement  includes  expanding  the 
road's  capacify  or  changing  the  original 
design  function. 

Road  Realignment-r-The  definition 
has  been  streamlined. 

Road  Maintenance — The  definition 
has  been  simplified  to  remove  any 
ambiguty  as  to  the  meaning  of  this 
term. 

Roads  Subject  to  Highway  Safety 
Act — ^This  definition  has  been  modified 
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to  reflect  the  change  from  "Forest 
Service  roads"  to  "National  Forest 
System  roads." 

Road  Decommissioning — This  term  » 
was  "Transportation  Facility 
Decommissioning"  in-the  proposed 
policy.  The  terminology  has  been 
revised  to  clarify  that  the  objective  of 
decommissioning  is  to  remove 
unneeded  roads  and  begin  restoration. 

The  definition  in  the  proposed  policy 
for  the  term  "Rebuilding"  has  been 
removed  from  the  final  administrative 
policy  because  it  is  a  component  of 
reconstruction  or  maintenance  and  is  no 
longer  needed  as  a  separate  definition. 

During  the  last  year,  the  Forest 
Service  has  adopted  new  common  terms 
and  definitions  for  maintenance  and 
construction  based  on  standards 
developed  by  the  Federal  Accounting 
Standaids  Advisory  Board.  These 
generic  terms  are  now  being  applied  in 
inventorying,  budgeting,  and  accounting 
for  all  fixed  assets  imder  Forest  Service 
jurisdiction,  including  the  National 
Forest  transportation  system.  The  terms 
and  definitions  used  in  FSM  7705, 
though  slightly  different,  are  not 
inconsistent  with  the  new  common 
financial  management  terms  and  their 
definitions.  The  agency  is  assessing  all 
its  transportation  directives  to 
determine  what  changes  in  Forest 
Service  Manual  and  Handbook 
terminology  are  needed.  However,  this 
effort  exceeds  the  scope  of  these 
revisions  to  road  management 
directives. 

Proposed  Section  7709 — Handbooks 

The  proposed  policy  lists  Forest 
Service  Handbook  Section  7709.56  as  a 
'reference.  The  only  change  to  this 
section  was  to  remove  the  term 
"development"  to  be  consistent  with  the 
change  in  focus  in  the  agency's 
transportation  system  and  redefining 
Forest  Service  road  as  National  Forest 
System  road.  No  substantive  comments 
were  received  on  this  proposed  change, 
and  this  section  is  adopted  as  proposed. 

Proposed  FSM  Chapter  7710— 
Transportation  Atlas  Records  and 
Analysis 

Based  on  comment  and  further  review 
of  this  policy,  the  agency  has  decided  to 
restructure  this  chapter,  revising  some 
of  the  captions  and  expanding  and 
clarifying  the  direction.  The  substantive 
changes  to  the  direction  are  based  on 
public  comment  received  or  on  the  need 
to  be  consistent  with  other  current 
regulatory  initiatives.  The  significant 
changes  are  as  follows:  (1)  A 
clarification  that  temporary  roads  are 
considered  necessary  for  management  of 
National  Forest  System  resources;  (2)  an 


emergency  exemption  irom.  the  interim 
requirements  (transition)  for 
catastrophic  events  and  responses  or 
restoration  under  the  Comprehensive 
Environmental  Responsibility, 
Compensation,  and  Liability  Act;  and 
(3)  the  requirement  that  each  national 
forest  and  grassland  complete  the  forest- 
scale  road  analysis  process  in  2  years. 
The  comments  and  agency  responses  on 
the  proposed  direction  at  FSM  7710  are 
arranged  according  to  the  issues  raised 
by  the  respondents. 

Change  in  the  Chapter  7710  Title 

Some  respondents  questioned  the 
need  to  change  the  title  of  the  chapter, 
while  others  wondered  if  transportation 
planning  was  being  replaced  by  the 
roads  analysis  process. 

Agency  response:  The  title  of  Chapter 
7710 — Transportation  Atlas,  Records, 
and  Analysis  has  been  retained  in  the 
final  policy  as  it  was  proposed  in  the 
administrative  policy.  This  chapter 
contains  objectives,  policies, 
responsibilities,  and  requirements  for 
analyzing  and  docimienting  the 
transportation  system.  The  agency  feels 
that  die  title  better  reflects  the  overall 
transportation  management  program 
since  transportation  planning  is  only 
one  aspect  of  the  program. 

Forest  Road  Atlas  and  Records 

Similar  to  comments  on  Section  7705 
noted  above,  respondents  were 
concerned  primarily  with  which  roads 
woidd  be  tracked  in  the  atlas:  classified, 
imclassified,  or  both.  Others  were 
unclear  how  and  where  temporary  roads 
would  be  tracked.  Some  respondents 
suggested  periodic  updates  to  the  road 
atlas  be  required,  such  as  annually  or 
every  5  years. 

Agency  response:  All  classified  and 
unclassified  roads  are  required  to  be 
included  in  the  road  atlas.  Including 
unclassified  roads  in  the  atlas  will 
provide  the  mechanism  needed  to  track 
the  prioritization,  scheduling,  and 
decommissioning  of  unclassified  roads. 
The  inclusion  of  unclassified  roads  in 
the  road  atlas  is  necessary  for  roads 
analysis  and  identification  of  road 
management  opportunities  and 
priorities.  Their  inclusion  in  the  atlas 
does  not  mean  that  they  are  part  of  the 
official  forest  transportation  system.  The 
agency  recognizes  that  temporary  roads 
are  usually  short-term  in  duration  (often 
less  than  1  year)  and  are  required  to  be 
managed  and  tracked  with  the  project  or 
activity  in  which  they  are  authorized. 
Therefore,  temporary  roads  will  not  be 
required  to  be  included  in  the  forest 
road  atlas  unless  the  agency  decides  to 
retain  a  temporary  road  as  a  classified 
road  after  the  permitted  use  ceases.  The 


National  Forest  Management  Act 
(NFMA)  requires  that  these  roads  be 
designed  to  reestablish  vegetative  cover 
within  10  years  of  the  termination  of  the 
authorization  unless  converted  to  other 
uses. 

The  agency  does  not  aigree  that  the 
atlas  should  be  updated  at  set  periods. 
Atlas  updates  are  intended  to  be  an 
ongoing  activity  as  road  inventories, 
analyses,  and  road-related  decisions  are 
implemented. 

Comments:  Some  respondents  wanted 
to  have  accurate  maps  available  that 
would  show  the  current  status  of  the 
road  system.  Others  wanted  to  have  the 
tabulated  road  inventory  accurately 
reflect  the  existing  road  system.  Some 
wanted  to  know  the  difference  between 
the  transportation  atlas  and  road  aUas. 

Agency  response:  As  noted  in  the 
final  rule  which  appears  elsewhere  in 
this  part  of  today's  Federal  Register, 
each  administrative  unit  will  be 
required  to  prepare  and  maintain  a 
transportation  atlas  which  consists  of 
geo-spatial,  tabular  data,  and  other 
associated  information  for  National 
Forest  System  roads,  trails,  and 
airfields.  This  final  policy  further 
defines  the  transportation  atlas  to 
include  separate  road  atlas,  trails  atlas, 
and  airfield  atlas.  In  the  road  atlas,  the 
travel  status  of  each  road  (whether  it  is 
managed  as  open,  restricted,  or  closed) 
must  be  identified.  The  atlas  will  be 
updated  through  ongoing  inventories  or 
project  and  land  management  planning, 
and  it  will  be  the  source  for  updating 
maps  prepared  for  public  use,  such  as 
the  Forest  Visitor  Map.  Information  in 
the  atlas  will  be  available  to  the  public. 

Comment:  Respondents  emphasized 
the  need  to  standardize  information  on 
roads  and  bridges,  including  physical, 
operational,  usage,  performance,  and 
safety  characteristics. 

Agency  response:  The  agency  agrees 
and  believes  that  Section  7712.5 — Road 
Management  Objectives,  as  written  in 
the  final  policy,  establishes  the 
standards  for  road  information. 

Transportation  Analysis  Process 

Some  respondents  wanted  the 
transportation  analysis  process  clarified, 
while  others  expressed  concerns  about 
coordination  and  review  of  the 
transportation  analysis  process  and 
results.  Still  others  expressed  the  need 
for  planning  and  analysis  process 
accountability. 

Agency  response:  The  agency  agrees 
with  the  need  for  clarity  and 
accountability  of  the  planning  and 
analysis  process.  Therefore,  Section 
7712 — Transportation  Analysis  has  been 
rearranged  with  minor  text  changes  and 
additions. 
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Comment:  Respondents  said  the  road 
management  policy  needs  to  address 
social,  economic,  and  environmental 
values  in  transportation  planning  and 
analysis  and  needs  to  use  the  findings 
firom  transportation  planning  to  update 
forest  plans. 

Agency  response:  The  final 
administrative  policy  includes 
objectives,  which  specify  that  social, 
economic,  and  environmental  values 
must  be  considered  as  part  of  the  roads 
analysis.  Section  7712.12  of  the  final 
pohcy  clarifies  how  transportation 
analysis,  which  includes  road  analysis, 
contributes  to  the  planning  process. 
Also,  in  recognition  of  the  importance  of 
roads  analysis,  a  requirement  has  been 
added  in  section  7712.15  for  each 
National  Forest  System  administrative 
imit  to  complete  a  forest-scale  roads 
analysis  within  2  years. 

Roads  Analysis  Process 

Some  respondents  expressed 
confusion  about  the  various  scales  and 
scopes  of  roads  analysis. 

Agency  response:  In  response  to  these 
concerns,  the  Forest  Service  took  a  besh 
look  at  the  proposal  and  concluded  that 
the  proposal  scattered  direction  about 
scale  and  scope  of  roads  analyses  in  a 
number  of  sections  and  that 
reorganizing  to  consolidate  this 
direction  into  fewer  sections  would 
improve  the  utility  of  the  directives.  An 
outline  of  the  reorganized  chapter  7710 
showing  sections  that  address  scope  and 
scale  of  roads  analysis  is  set  out  in  the 
conclusion  of  this  preamble. 

(Comment:  Most  respondents 
supported  the  concept  of  using  the 
roads  analysis  process.  Respondents 
wanted  the  process  to  be  either  more 
prescriptive  or  less  prescriptive, 
depending  on  their  views  of  how 
National  Forest  System  lands  should  be 
managed.  Some  respondents  were 
confused  about  how  the  analysis 
process  would  be  used. 

Agency  response:  Roads  analysis 
initiates  a  process  that  leads  to  the 
identification  of  road-related  issues  and 
relevant  analysis  questions.  These 
issues  and  questions,  when  analyzed 
and  answered,  will  help  to  ensure  that 
Responsible  Officials  are  well  informed 
when  making  road  construction, 
reconstruction,  decommissioning,  and 
road  priority  decisions.  Roads  analysis 
is  issue-driven  and  capable  of 
examining  issues  at  various  scales. 
Issues  may  be  identified  by  the  public, 
local,  and  Tribal  governments.  State 
officials,  other  Federal  agencies,  or  the 
Responsible  Officials. 

In  considering,  these  comments  on 
the  roads  analysis  process,  the  Forest 
Service  has  given  considerable  attention 


to  revising  descriptions  of  the  various 
levels  of  analyses  and  the  compliance 
requirements.  These  are  set  out  at  FSM 
7712.  FSM  7712.1  cites  the  Roads 
Analysis:  In  fanning  Decisions  about 
Managing  the  National  Forest 
Transportation  System  (USDA  Forest 
Service,  1999.  Misc.  Rep.  FS-643)  as  a 
current  standard  for  the  roads  analysis 
process.  The  final  policy  requires  the 
use  of  this  analytical  process  unless  an 
alternative  process  is  approved  by  the 
Deputy  Chief  for  the  National  Forest 
System. 

In  response  to  confusion  about  the  use 
of  the  roads  analysis  process,  a  new 
paragraph  has  been  added  at  FSM 
7712.11  to  better  describe  the 
expectations  and  outcomes  of  a  roads 
analysis.  This  new  text  s{>ecifies  that  the 
product  of  a  roads  analysis  is  a  report 
that  dociunents  the  information  and 
analysis  methods  used  to  identify  road 
opportunities,  needs,  and  recommended 
priorities  for  National  Forest  System 
roads. 

Responsibilities  for  Agency  Officials 

Some  respondents  asked  why 
alternatives  to  conducting  a  roads 
analysis  must  be  approved  at  the  Deputy 
Chief  level. 

Agency  response:  The  final  policy 
(FSM  7712.1)  adopts  the  report  floads 
Analysis:  Informing  Decisions  About 
Managing  the  National  Forest 
Transportation  System  (USDA  Forest 
Service,  1999,  Misc.  Rep.  FS-643)  as  a 
current  standard  for  conducting  roads 
analysis,  just  as  proposed.  The  agency 
expects  that  engineering  and 
environmental  science  and  our 
understanding  of  these  sciences  will 
continue  to  grow;  therefore,  it  is 
important  to  preserve  the  flexibility  to 
incorporate  new  information  into  the 
roads  analysis  process  as  it  is  developed 
or  to  adopt  new  analytical  processes. 
Placing  responsibility  for  approving 
alternative  roads  analyses  at  the  Deputy 
Chief  level  ensures  that  any  new 
processes  will  meet  the  high  standard 
for  science-based  analysis  established 
by  the  current  standard.  Consequently, 
no  changes  have  been  made  to  ihe  final 
policy  regarding  approval  for  using  an 
alternative  analytical  process. 

Comment:  A  number  of  respondents 
emphasized  the  importance  of  public 
involvement  as  a  Forest  Supervisor's 
responsibility.  They  also  requested  a 
timeline  for  completion  of  road 
inventories  in  preparation  for  forest 
plan  revisions.  Other  comments 
indicated  the  need  to  clarify  text 
regarding  the  Forest  Supervisor's 
responsibilities. 

Agency  response:  The  final  policy 
adds  public  involvement  as  a 


component  of  a  Forest  Supervisor's 
responsibility.  Also,  this  section  has 
been  reorganized  to  reflect  the  normal 
sequence  of  transportation  planning  and 
analysis  requirements. 

Roads  Analysis  Transition  Procedures 
Comments 

Most  of  the  comments  received 
concerning  the  transition  language 
related  to  the  sensitive  roadless  and 
uiux)aded  areas  included  in  the 
proposed  policy.  Some  respondents 
were  confused  as  to  how  specific 
projects  and  forest  plans  would  be 
affected  by  the  transition  language. 
Some  respondents  urged  the  agency  not 
to  exclude  or  exempt  any  forests  or 
combinations  of  forests,  such  as  the 
Tongass  National  Forest  or  forests 
within  the  Northwest  Plan  area,  while 
others  wanted  more  exemptions.  Many 
respondents  questioned  including  the 
roadless-related  direction  in  the  policy 
when  the  agency  already  had  an 
ongoing  rulemaking  specifically  for 
roadless  areas. 

Agency  response:  For  clarity,  the  term 
"Transition  Procedures,"  as  used  in  the 
draft  policy,  has  been  changed  to 
"Interim  Requirements"  in  the  final 
policy.  The  agency  carefully  considered 
whether  or  not  to  remove  the  "transition 
procedures"  for  road  construction  and 
reconstruction  in  roadless  and  imroaded 
areas  and  this  direction  has  been 
retained  in  the  final  policy  at  FSM 
7712.16  to  ensure  that  the  values 
associated  with  these  sensitive  areas  are 
fully  considered  within  the  context  of 
forest  planning.  Without  the  interim 
requirements,  these  areas  could  be 
subject  to  an  incremental  project-by- 
project  risk  of  degradation.  Also,  the 
final  policy  adds  a  new  section  (FSM 
7712.15)  to  address  compliance 
deadlines  for  completing  forest-scale 
roads  analyses  and  clarifies  at  FSM 
7712.13-13d  how  the  analyses  are  to  be 
used  to  inform  forest  planning  and 
project  decisions. 

Finally,  pursuant  to  Section  7712.16b 
of  this  filial  road  management  policy, 
the  Alaska  Regional  Forester  has  the 
discretion  to  determine  whether  a 
compelling  need  exists,  as  defined  by 
this  section,  for  a  specific  road 
construction  project  in  the  Tongass 
National  Forest.  The  exercise  of  that 
discretion  may  result  in  a  finding  that 
no  compelling  need  exists,  in  which 
case  the  proposed  road  would  not  be 
built,  or  in  a  determination  that  a 
compelling  need  does  exist  for 
construction  of  the  road.  In  either  case, 
the  determination  will  be  made  based 
upon  consideration  of  the  provisions  of 
the  Tongass  Land  Management  Plan, 
including  the  goal  of  seeking  to  meet  the 
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market  demand  for  timber  from  the 
Tongass  National  Forest. 

Specific  Comments  on  the  Regulatory 
Certifications  of  the  Proposed  Policy 

Comments  Concerning  Social  and 
Economic  Considerations 

Some  respondents  felt  that  the  final 
policy  did  not  adequately  address  the 
social  and  economic  effects  of 
decommissioning  and  closing  roads. 
They  believed  the  Forest  Service  should 
reconsider  the  economic  effects  of  the 
road  policy.  Other  respondents  felt 
forest  roads  should  be  kept  open  for  the 
economic  viability  of  the  surrounding 
communities  and  some  expressed  fears 
of  losing  resource-related  jobs.  Others 
expressed  the  need  to  protect  the  non- 
commodity  values  of  National  Forest 
System  lands.  Respondents  said  the 
Forest  Service  should  consider  the 
social  ramifications  of  the  transportation 
policy  and  how  its  implementation 
would  affect  the  quality  of  life  for  those 
who  favored  more  roads  as  well  as  for 
those  who  favored  fewer  roads. 

Agency  response:  To  the  extent 
practicable,  the  agency  has  considered 
the  social  and  economic  effects  of 
adopting  this  final  policy.  The  final  rule 
and  policy  provide  guidance  for 
transportation  plaiming,  but  do  not 
dictate  local  land  management 
decisions.  Therefore,  the  costs  and 
benefits  associated  with  the  final  rule 
and  policy  are  described  qualitatively  in 
most  cases  and  are  limited  to  predicting 
the  direction  of  change  due  to  their 
implementation.  The  only  exception  to 
this  limitation  was  the  potential  effects 
on  timber  harvesting,  in  which  case,  the 
maximum  potential  effects  were 
estimated.  A  detailed  cost/benefit 
analysis  for  the  final  rule  and  policy 
may  be  foimd  in  Appendix  E  of  the 
National  Forest  System  Road 
Management  Strategy  Environmental 
Assessment  available  as  indicated  under 
the  ADDRESSES  section  of  this  rule. 

Comments  Concerning  Takings 
Implications  and  Civil  Justice  Reform 
Act 

Some  respondents  said  that  the  No 
Takings  Implications  and  Civil  Justice 
Reform  Act  statements  are  incorrect 
because  inaccurate  Roadless  Area 
Review  and  Evaluation  (RARE  II) 
inventories  have  resulted  in  inaccurate 
roadless  delineations.  They  also  believe 
the  road  management  rule  will  result  in 
the  taking  of  private  property  rights  by 
restricting  access  to  mining  claims, 
private  and  native  in-holdings,  and 
other  rights  of  ingress  and  egress  by 
closing  county  and  permitted  roads 
through  and  within  National  Forest 


System  lands.  Others  were  concerned 
that  access  for  other  Federal,  State  and 
local  agencies  would  be  restricted  by 
decommissioning  roads. 

Agency  response:  The  agency 
recognizes  that  changes  have  occiured 
since  the  RARE  II  inventories  were 
completed  and  that,  on  some  forests, 
portions  of  inventoried  roadless  areas 
have  been  roaded  as  a  result  of  forest 
plan  decisions.  The  final  rule  requires  a 
roads  analysis  that  will  identify  needed 
and  uimeeded  roads,  road  maintenance 
priorities,  and  other  road-related 
resource  concerns.  Updating  existing 
road  inventories  must  be  conducted  as 
part  of  the  roads  analysis  process.  The 
final  roads  rule  and  the  accompanying 
final  administrative  policy  honor  access 
to  private  property  pursuant  to  statute 
and  to  outstanding  or  reserved  rights 
and  do  not  retroactively  affect  existing 
permits,  contracts,  or  other  instruments 
authorizing  the  occupancy  and  use  of 
National  Forest  System  lands.  This 
includes  reasonable  access  to  private 
land  in-holdings.  Forest  Service  officials 
must  conduct  a  roads  analysis  to 
determine  the  minimum  road  system 
needed  to  achieve  management  goals 
and  objectives.  As  part  of  that  analysis, 
the  agency  requires  the  Responsible 
Official  to  seek  to  involve  interested  and 
affected  citizens  and  organizations, 
including  businesses,  in  the  roads 
analysis  and  subsequent  NEPA 
processes.  Road  decommissioning 
decisions  will  be  made  on  a  local  basis, 
with  public  involvement,  and  will  take 
into  account  access  needs  of  State, 
coimty,  and  Tribal  governments. 

Comment:  Some  respondents  stated 
that  statements  contained  in  the  Civil 
Justice  Reform  Act  (CJRA)  section  of  the 
proposed  rule  raised  the  question  of 
how  much  weight  public  involvement 
would  be  given  in  the  process.  One 
respondent  said  that  the  abilify  to  ignore 
other  governmental  requirements  seems 
to  grant  unwarranted  authority  to  follow 
a  predetermined  course  of  action 
without  heeding  local  concerns. 

Agency  response:  The  agency  has 
already  responded  to  the  use  of  public 
comments  earlier  in  the  SUPPLEMENTARY 
INFORMATION  section.  Additionally,  the 
language  of  the  CJRA  certification  was 
drafted  as  a  model  for  use  by  all  USDA 
agencies.  However,  the  public  has 
understandably  found  the  language 
confusing  because  it  is  drafted  in  the 
negative.  While  this  language  is 
appropriate  for  a  codified  rule,  it  is  of 
questionable  relevance  to  the  adoption 
of  administrative  directive.  As  a  matter 
of  agency  policy.  Forest  Service  Manual 
direction  is  issued  for  Forest  Service 
employees  only.  It  doesn't  regulate  the 
actions  of  others,  and  therefore,  would 


never  preempt  state  law  in  and  of  itself. 
Accordingly,  this  paragraph  has  been 
substantiadly  revised  in  this  final  rule. 

Regulatory  Certifications 

Regulatory  Impact 

The  final  administrative  policy  has 
been  reviewed  imder  USDA  procedures 
and  Executive  Order  (E.O.)  12866  on 
Regulatory  Planning  and  Review.  The 
Office  of  Management  and  Budget 
(OMB)  reviewed  the  final  policy  and  has 
determined  that  the  final  policy,  in 
concert  with  a  final  rule  published 
separately  in  today's  Federal  Register, 
are  a  significant  action  as  defined  by 
E.O.  12866  because  of  the  importance  of 
the  National  Forest  road  system  and  the 
strong  public  interest  expressed.  A  cost- 
benefit  analysis  was  prepared  as  part  of 
the  environmental  assessment  on  the 
proposed  rule  and  policy  revisions.  The 
environmental  assessment,  including 
the  cost-benefit  analysis,  has  been 
updated  in  response  to  public  comment 
and  to  conform  to  the  final  rule  and 
policy  revisions.  A  summary  of  the  cost- 
benefit  analysis  follows. 

The  final  policy  revisions  encourage 
the  investment  of  scarce  road 
management  funds  in  a  National  Forest 
road  system  that  best  provides  access  for 
the  current  and  anticipated  management 
objectives  and  public  uses  of  National 
Forest  System  lands.  The  final  policy 
emphasizes  investing  in  reconstructing 
and  maintaining  needed  roads  while 
decommissioning  unneeded  roads.  New 
road  construction  must  be  supported  by 
a  roads  analysis.  Although  this  final 
policy  requires  that  the  agency  use  a 
new  roads  analysis  when  making 
decisions  about  road  construction, 
reconstruction,  and  decommissioning, 
the  agency  cmrentiy  conducts  various 
types  of  transportation  analyses  in  the 
context  of  NEPA  requirements  or  other 
forest  planning  assessments.  Thus,  the 
agency  does  not  expect  a  significant 
increase  of  administrative  costs  due  to 
new  administrative  requirements  under 
this  final  policy.  The  costs  and  benefits 
associated  with  this  final  rule  were 
described  primarily  in  qualitative  terms. 
Since  the  rule  does  not  result  in  any 
land  management  decisions,  the  effect 
of  the  rule  on  the  flow  of  goods  and 
services  will  be  further  evaluated  in  the 
roads  analysis  and  other  planning 
analyses.  Implementation  of  the  final 
rule  is  expected  to  improve  water 
qualify,  air  qualify,  and  wildlife  and  fish 
habitat.  The  spread  of  noxious  weeds 
and  invasive  plants  should  be  reduced. 
Increased  emphasis  on  road 
decommissioning  may  reduce  recreation 
access  in  some  situations.  However,  this 
reduction  in  access  would  likely  be 
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offset  by  increased  emphasis  on 
maintaining  existing  roads  and 
improving  access  in  other  areas.  Remote 
recreation  settings  found  in  contiguous 
unroaded  areas  will  be  protected  during 
the  interim  requirement  period. 

The  agency  anticipates  that  the  final 
roadless  area  conservation  rule  will 
supercede  the  interim  requirements  of 
section  7712.16b  of  this  final  policy  for 
inventoried  roadless  areas,  except  for 
the  Tongass  National  Forest.  Therefore, 
during  the  interim  requirements  period, 
decisions  regarding  access  that  would 
require  roads  will  be  limited  to 
contiguous  imroaded  areas  on  all 
National  Forests  except  for  the  Tongass 
National  Forest.  In  contiguous  unroaded 
areas,  timber  harvest  and  exploration 
and  development  of  minerals  could  be 
impacted  in  this  interim  period.  If  all 
planned  timber  harvest  in  these 
contiguous  unroaded  areas  were  forgone 
during  the  interim  period, 
approximately  65  million  board  feet  of 
timber  per  year  could  be  affected.  This 
figure  covers  all  National  Forests, 
because  for  the  Tongass  National  Forest 
timber  harvest  effects  occur  were  found 
only  in  the  inventoried  roadless  areas, 
not  in  contiguous  unroaded  areas. 
Under  this  scenario,  up  to  433  direct 
and  797  total  jobs  could  be  affected. 
These  effects  would  be  expected  to  be 
of  short  duration,  since  the  interim 
requirements  period  ends  once  a 
comprehensive  road  inventory  and 
forest-scale  roads  analysis  are 
completed  and  incorporated  as 
appropriate  into  the  forest  plan. 

Decisions  on  whether  or  not  to 
harvest  timber  and  build  roads  in 
contiguous  unroaded  areas  will  be  made 
in  the  interim  period  on  a  case-by-case 
basis.  Therefore,  it  is  impossible  to 
reliably  predict  potential  effects,  since 
to  do  so  would  be  to  prejudge  the 
outcome  of  decisions  not  yet  made. 
Nevertheless,  during  the  interim 
requirement  period,  the  worst  case 
potential  effects  arising  from  timber 
harvest  forgone  in  contiguous  unroaded 
areas  could  be  an  annual  loss  of  income 
of  up  to  $32  million.  In  order  for  these 
maximum  potential  effects  to  be 
realized,  absolutely  no  road 
construction  or  reconstruction  would 
occur  in  these  areas  during  the  interim 
requirements  period.  We  know  that  this 
is  not  likely  to  be  the  case,  as  there  will 
likely  be  road  activities  that  are  foimd 
to  meet  the  compelling  need 
requirement  of  FSM  7712.16b  and, 
therefore,  may  proceed. 

The  interim  requirements  of  the  road 
management  policy  will  apply  to 
planned  timber  sales  on  the  Tongass  for 
which  no  final  decision  has  been  made. 
The  planned  offer  volume  that  could  be 


affected  is  102  million  board  feet  that 
would  be  offered  over  a  period  of  3  to 
5  years.  Of  that  total  volume,  about  72.5 
million  board  feet  would  likely  be 
harvested  over  a  period  of  3  to  5  years, 
with  a  resulting  annual  impact  of  15  to 
25  million  board  feet  foregone  per  year, 
unless  the  Regional  Forester  determines 
that  a  compelling  need  within  the 
meaning  of  FSM  7712.16b  exists  for 
harvesting  that  volimie.  The  potential 
annual  economic  effects  associated  with 
that  voliune  would  be  a  maximum  of 
75-125  direct  jobs  and  120-200  total 
jobs,  with  direct  income  effects  of  $8.6 
million  to  $14.4  million  direct  and  total 
income  effects  of  $13.8  million  to  $23 
million.  The  combined  economic 
impact  of  foregoing  all  harvest  in  all 
contiguous  unroaded  areas  of  the 
National  Forest  System  and  some 
harvest  fitim  inventoried  roadless  areas 
on  the  Tongass  would  be  up  to  a 
maximum  of  $55  million. 

The  cost-benefit  analysis  can  be  found 
in:  National  Forest  System  Road 
Management  Strategy  Environmental 
Assessment,  page  65,  Social  and 
Economic  Effects,  and  in  Appendix  E, 
Cost/Benefit  Analysis.  This  document 
may  be  obtained  from  the  internet  at 
www.fs.fed.us/news/roads  for  one  year 
following  publication  of  the  final  policy 
or  by  writing  to  the  Director  of 
Ecosystem  Management  Coordination, 
P.O.  Box  96090,  Washington,  DC  20090. 

In  summary,  the  final  policy 
emphasizes  a  shift  from  road 
development  to  managing  the  existing 
road  system  within  the  capability  of  die 
land.  While  the  agency  could  not 
quantify  or  establish  a  monetary  value 
for  many  of  the  impacts  of  this  proposed 
policy,  the  agency  thoroughly 
considered  both  the  potential  quantified 
and  qualitatively-discussed  costs  and 
benefits.  Pursuant  to  the  requirements  of 
E.O.  12866,  the  agency  carefully 
assessed  alternative  regulatory 
approaches  and  finalized  this  rule  only    . 
after  making  a  reasoned  determination 
that  the  benefits  justify  the  costs. 

The  final  policy  revisions  of 
administrative  directives  have  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  final  policy  provides  agency-wide 
direction  to  forest  and  regional 
personnel  about  planning  and  managing 
the  forest  transportation  system.  No 
direct  or  indirect  financial  or  access 
impacts  on  small  businesses  have  been 
identified.  Therefore,  it  is  hereby 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  that  Act. 


Unfunded  Mandates  Reform 

Pursuant  to  Tide  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  the  Department  has 
assessed  the  effects  of  these 
administrative  policy  revisions  on  State, 
local,  and  Tribal  governments,  and  on 
the  private  sector.  These  administrative 
policy  revisions  do  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  Tribal  government, 
or  anyone  in  the  private  sector. 
Therefore,  a  statement  under  Section 
202  of  the  Act  is  not  required. 

Environmental  Impact 

Section  31.1(b)  of  Forest  Service 
Handbook  1909.15  (57  FR  43180, 
September  18,  1992)  excludes  from 
documentation  in  an  environmental 
impact  statement  "rules,  regulations,  or 
policies  to  establish  service-wide 
administrative  procediu-es,  program 
processes,  or  instructions."  The  Forest 
Service's  assessment  is  that  these 
administrative  policy  revisions  fell 
within  this  category  of  exclusion. 
Nevertheless,  to  further  the  intent  of 
NEPA,  the  agency  has  prepared  an 
environmental  assessment.  This 
document  may  be  obtained  frt)m  the 
Internet  at  www.fs.fed.us/news/roads  for 
1  year  following  publication  of  the  final 
policy  or  by  writing  to  the  Director  of 
Ecosystem  Management  Coordination, 
P.O.  Box  96090,  Washington,  DC  20090. 

No  Takings  Implication 

These  administrative  policy  revisions 
were  reviewed  for  their  impact  on 
private  property  rights  under  E.O. 
12630.  It  has  been  determined  that  they 
do  not  pose  a  risk  of  the  taking  of 
Constitutionally  protected  private 
property  because  the  proposed 
adininistrative  policy  revisions  honor 
access  to  private  property  pursuant  to 
statute  or  to  outstanding  or  reserved 
rights. 

Civil  Justice  Reform  Act 

These  administrative  policy  revisions 
were  reviewed  imder  E.O.  12988,  Civil 
Justice  Reform.  These  revisions  solely 
direct  the  work  of  Forest  Service 
employees  and  are  not  intended  to 
preempt  any  state  and  local  laws  or 
regulations  that  might  be  in  conflict  or 
that  would  impede  full  implementation 
of  this  policy.  These  revisions  would 
not  retroactively  affect  existing  permits, 
contracts,  or  other  instruments 
authorizing  the  occupancy  and  use  of 
National  Forest  System  lands  and  would 
not  require  the  institution  of 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
these  provisions. 
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Controlling  Paperwork  Burdens  on  the 
Public 

These  administrative  policy  revisions 
do  not  contain  any  recordkeeping  or 
reporting  requirements  or  other 
information  collection  requirements  as 
defined  in  5  CFR  Part  1320  and, 
therefore,  impose  no  paperwork  burden 
on  the  public.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501,  et  seq.)  and 
implementing  regulations  at  5  CFR  Part 
1320  do  not  apply. 

Conclusion 

Having  considered  the  comments 
received,  the  Forest  Service  hereby 
adopts  final  amendments  to  its  forest 
planning  and  transportation  directives. 
In  addition  to  the  changes  already  noted 
in  the  responses  to  comments,  the 
agency  reconsidered  the  organization  of 
proposed  changes  to  Chapter  7710  and 
concluded  that  the  directive  was 
redundant  in  places  jmd  inconsistent  in 
others.  Therefore,  the  Forest  Service  has 
reorganized  Chapter  7710.  The  outline 
of  this  chapter  as  adopted  is  as  follows: 

7710.2  Objectives 

7710.3  Policy 

7710.4  Responsibility 

7710.41  Deputy  Chief,  National  Forest 
System 

7710.42  Regional  Forester 

7710.43  Forest  Supervisor 

7710.44  District  Rangers 

771 1  Forest  Transportation  Atlas  &  Records 
7711.01     Authority 

7711.03    Policy 

771 1 .1  Forest  Road  Atlas 

7712  Transf»ort^tion  Analysis 

7712.02  Objectives 

7712.03  Policy 
7712.1    Roads  Analysis 

7712.11  Outcomes 

7712.12  Integration  with  existing  Land  and 
Resource  Management  Plans 

7712.12a    Roads  analysis  as  part  of  forest 

plan  revision  or  amendment 
7712.12b    Road  management  project 

planning 

7712.13  Scope  and  Scale  of  Roads  Analysis 
7712.13a    Roads  analysis  for  large-scale 

assessments 
7712.13b    Roads  analysis  at  the  forest  or  area 

scale 
7712.13c    Informing  Decisions  at  the 

watershed  and  project  scale 
7712.13d    Special  Implementation 

Considerations 

7712.14  Road  Inventory 

7712.15  Compliance  Deadlines  for 
Completing  Roads  Analyses 

7712.16  Interim  Requirements  for  road 
construction/reconstruction  in 
inventoried  roadless  and  contiguous 
unroaded  areas 

7712.16a    Areas  Subject  to  Interim 

Requirements 
7712.16b    Interim  Requirements^ 
.7712.16c    Duration  of  the  interim 

requirements 


7712. 16d    Emergency  Exemptions  from 
Interim  Requirements 

7712.3  Network  Analysis 

7712.4  Economic  Analysis  [Reserved]. 
7712.6    Scheduling  Projects 

This  final  administrative  policy 
implements  the  revisions  to  the 
National  Forest  Transportation  System 
planning  and  management  adopted  in  a 
final  rule  elsewhere  in  this  part  of 
today's  Federal  Register.  This  action  is 
necessary:  (1)  To  ensure  that  the 
National  Forest  Transportation  System 
meets  current  and  futtire  land  and 
resource  management  objectives  and 
provides  for  attendant  public  uses  of 
National  Forest  System  lands;  (2)  to 
provide  for  safe  public  access  and 
travel;  (3)  to  allow  for  economical  and 
efficient  management;  and  (4)  to  the 
extent  practicable,  to  minimize  and 
begin  to  reverse  adverse  ecological 
impacts  frt)m  roads.  This  revision 
reflects  shifts  in  public  opinion  and 
changes  in  demand  and  use  of  the 
National  Forest  System,  considers 
possible  economic  and  social  benefits 
associated  with  road  construction  and 
uses,  and  utilizes  scientific  information 
about  the  environmental  impacts  of  road 
construction.  Also,  all  of  the  action 
items  called  for  in  the  report  to  the 
President  on  the  wildland  fires  of  2000 
are  compatible  with  the  final  road 
management  policy.  The  final  road 
management  policy  provides  local 
decisionmakers  adequate  discretion  to 
authorize  needed  access  to  meet 
resource  management  objectives  and  is, 
therefore,  consistent  with  the  agency's 
cohesive  fire  strategy;  "Protecting 
People  and  Sustaining  Resources  in  Fire 
Adapted  Ecosystems,  a  Cohesive 
Strategy."  This  policy  is  being  issued  to 
the  Forest  Service  Manual.  Minor,  non- 
substantive, editorial  changes  have  been 
made  to  the  proposed  policy  and  many 
sections  have  been  reorganized  for 
efficiency  and  clarity. 
(See  Appendix  A  for  a  table  displaying 
an  Overview  of  Overall  Road 
Management  Policy.) 

Dated:  January  4,  2001. 
Mike  Dombeck, 

Chief,  Forest  Service. 

National  Forest  Transportation  Forest 
Service  Manual  Amendments 


Note:  The  Forest  Service  organizes  its 
directive  system  by  alphanumeric  codes  and 
subject  headings.  Only  those  sections  of  the 
FSM  that  are  the  subject  of  this  notice  are  set 
forth  here.  Those  who  wish  to  see  the  entire 
document  in  v/hich  the  changes  are  being 
incorporated  may  do  so  at  www.fs.fed.us/ 
news/roads.  In  the  directives  that  follow. 
Forest  Service  employees  charged  with 
decisionmaking  responsibilities  concerning 
the  National  Forest  Transportation  System 


are  referred  to  as  Responsible  Officials  and 
are  the  intended  audience  of  these 
administrative  directives. 

FSM  1920— Land  and  Resource 
Management  Planning 

Chapter  1920 — Land  and  Resource 
Management  Planning 

Note:  For  ease  of  issuance,  this  direction  to 
FSM  1920  will  be  initially  issued  as  an 
Interim  Directive  and  later  integrated  into  the 
Chapter  as  an  Amendment. 

1920.5 — Definitions  [the  following  terms 
will  be  added  to  this  section} 

Inventoried  roadless  areas.  Areas 
identified  in  a  set  of  inventoried 
roadless  area  maps,  contained  in  Forest 
Service  Roadless  Area  Conservation, 
Draft  Environmental  Impact  Statement. 
Volume  2,  dated  May  2000,  which  are 
held  at  the  National  headquarters  office 
of  the  Forest  Service,  or  any  update  or 
revision  of  those  maps. 

Unroaded  areas.  Any  area  without  the 
presence  of  a  classified  road,  that  is  of 
a  size  and  configuration  sufficient  to 
protect  the  inherent  characteristics 
associated  with  its  roadless  condition. 
Unroaded  areas  are  distinct  from  and  do 
not  overlap  with  inventoried  roadless 
areas. 

1 922. 1 5 — Resource  Integration 
Requirements 

Requirements  for  integrating 
individual  forest  resources,  including 
wilderness  and  other  special  areas,  into 
the  forest  planning  process  are  in  36 
CFR  Part  219.  Refer  to  the  Forest  Service 
Handbook  1909.12  for  details  on  how  to 
incorporate  resources  into  the  planning 
process.  In  addition,  the  forest  planning 
process  must: 
•        *        *        •        • 

20.  Identify  the  specific  access 
requirements  and  travel  management 
options  available  to  meet  the  objectives 
for  each  management  prescription. 
Describe  how  access  will  be  provided 
and  how  travel  will  be  managed. 
Include  the  Forest  Service  road  system, 
off-road  travel,  and  air  and  water  access. 
Integrate  considerations  of  biological, 
physical,  social,  and  economic  factors 
and  environmental  design  criteria.  Link 
access  and  travel  requirements  and 
opportunities  to  the  full  spectrum  of 
resource  objectives  for  each 
management  area  and  alternative. 


FSM  7700— Forest  Transportation 
System 

Chapter  7700  Zero  Code 

7701     AUTHORITY 

7701.1  Coordination  with  Forest  Planning 

7701.2  Revegetation 
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7701.3    Transportation  System  Management 

7702  OBJECnVES 

7703  POLICY 

7703.1  Road  Management 

7703.2  Management  Opportunities 
7705     DEFINrnONS 

7709    HANDBOOKS 

Chapter — Zero  Code 

This  title  prescribes  the  authority, 
objectives,  policy,  responsibility,  and 
definitions  for  planning,  construction, 
reconstruction,  operation,  and 
maintenance  of  forest  transportation 
system  facilities. 

7701— Authority 

7701.1— Coordination  With  Forest 
Planning 

Title  36,  Code  of  Federal  Regulations. 
Section  219.27  (36  CFR  219.27). 
Requires  transportation  access  to  be 
addressed  in  the  land  and  resource 
management  planning  process. 

7701 .2 — Revegetation 

Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1 974  (16 
U.S.C.  1601,  Pub.  L.  93-378)  as 
amended  by  the  National  Forest 
Management  Act  of  1976  (16  U.S.C. 
1608,  Pub.  L.  94-588).  Directs  that  roads 
be  designed  to  standards  appropriate  for 
intended  uses  and  requires  the 
revegetation  of  roads  within  10  years  of 
the  termination  of  temporary  and 
undeveloped  roads  created  imder 
contract,  permit,  or  lease. 

7701.3 — Transportation  System 
Management 

1.  National  Forest  Roads  and  Trails 
Act  of  October  13, 1964  as  amended  (16 
U.S.C.  532-538,  Pub.  L.  88-657). 
Authorizes  the  road  and  trail  systems 
for  the  National  Forests.  Authorizes  the 
granting  of  easements  across  Forest 
Service  administered  lands,  the 
construction  of  maximum  economy 
roads  (FSM  7705)  and  methods  for 
financing  them,  and  the  imposing  of 
requirements  on  road  users  for 
maintaining  and  reconstructing  roads, 
including  cooperative  deposits  for  such 
work. 

2.  Highway  Safety  Act  of  1 966  (23 
U.S.C.  402,  Pub.  L.  89-564).  Authorizes 
State  and  local  governments  and 
participating  Federal  agencies  to 
identify  and  survey  accident  locations; 
to  design,  construct,  and  maintain  roads 
in  accordance  with  safety  standards;  to 
apply  soimd  traffic  control  principles 
and  standards;  and  to  promote 
pedestrian  safety. 

3.  National  Trails  System  Act  of 
October  2.  1968  (16  U.S.C.  1241-1249, 
Pub.  L.  90-543).  Establishes  the  National 
Trail  System  and  includes  planning. 


right-of-way  acquisition,  and 
construction  of  trails  designated  by 
Congress  or  the  Secretary  of  Agriculture 
as  part  of  the  system. 

4.  Title  36,  Code  of  Federal 
Regulations,  Part  212  (36  CFR  Part  212). 
Establishes  reqvirements  for  the 
administration  of  the  forest 
transportation  system,  including  roads, 
trails,  and  airfields,  and  provisions  for 
acquisition  of  ri^ts-of-way.  Describes  a 
minimum  road  system  and  requires  a 
science-based  roads  analysis  to  plan  the 
road  system  and  to  set  funding 
priorities. 

5.  Title  36,  Code  of  Federal 
Regulations,  Sections  261.12  and  261.54 
(36  CFR  261.12  and  261.54).  Establishes 
prohibitions  on  National  Forest  System 
roads  that  are  enforceable  by  the  Forest 
Service. 
***** 

7702 — Objectives 

The  results  to  be  achieved  by 
managing  the  forest  transportation 
system  are  as  follows: 

1.  To  provide  sustainable  access  in  a 
fiscally  responsible  maimer  to  National 
Forest  System  lands  for  administration, 
protection,  and  utilization  of  these  lands 
and  resources  consistent  with  Forest 
Plan  guidance. 

2.  To  manage  a  forest  transportation 
system  within  the  environmental 
capabilities  of  the  land. 

3.  To  manage  forest  transportation 
system  facilities  to  provide  user  safety, 
convenience,  and  efficiency  of 
operations  in  an  environmentally 
responsible  manner  and  to  achieve  road 
related  ecosystem  restoration  within  the 
limits  of  ciurent  and  likely  funding 
levels. 

4.  To  coordinate  access  to  National 
Forest  System  lands  with  national, 
regional,  statewide,  local,  and  Tribal 
government  transportation  needs. 

7703— Policy 

Determine  and  provide  for  the 
minimimi  forest  transportation  system 
that  best  serves  current  and  anticipated 
management  objectives  and  public  uses 
of  National  Forest  System  (NFS)  lands, 
as  identified  in  the  appropriate  land  and 
resource  management  plans  (FSM  1920). 
In  managing  the  forest  transportation 
system  for  access.  Responsible  Officials 
must  coordinate  with  other  public  and 
private  transportation  system  agencies 
to  integrate  transportation  information 
and  to  balance  transportation  facility 
investments  and  maintenance  costs 
against  the  need  to  maintain  land  health 
and  water  quality. 


7703.1 — Road  Management 

In  accordance  with  36  CFR 
§  212.5(b)(1),  when  managing  NFS 
roads,  responsible  officials  are  to: 

1.  Address  both  the  access  benefits 
and  ecological  costs  of  road-associated 
effects. 

2.  Give  priority  to  reconstructing  and 
maintaining  needed  roads  and 
deconunissioning  imneeded  roads,  or, 
where  appropriate,  converting  them  to 
less  cosUy  and  more  environmentally 
beneficial  other  uses. 

3.  Use  a  roads  analysis  process  (FSM 
7712.1)  to  ensure  that  road  management 
decisions  are  based  on  identification 
and  consideration  of  social  and 
ecological  effects.  See  FSM  7712.13  for 
guidance  on  the  scope  and  scale  of 
roads  analysis  reqiured. 

4.  Add  new  roads  only  where 
resource  management  objectives  and 
benefits  are  clearly  demonstrated  and 
where  long-term  fimding  obligations 
have  been  carefully  considered  (FSM 
7703.2,  para.  3). 

7703.2 — Management  Opportunities 

Management  opportunities  for 
meeting  access  needs  and  utilization  of 
forest  resources  may  include  roads 
managed  for  safe  passenger  car  use, 
high-clearance  vehicle  use,  or  for  roads 
that  restrict  highway  vehicles  but  are 
available  for  other  motorized  or  non- 
motorized  trail  uses  (such  as  hiking  and 
administrative  access),  or  trails  managed 
for  a  variety  of  uses  (such  as  hiking, 
horseback  riding,  and  snowmobiling).  In 
addition  to  the  direction  in  paragraphs 
1-3  of  this  section.  Exhibit  01  in  section 
7712.1  displays  the  various  road 
management  opportxinities  available  to 
meet  access  and  program  needs. 

1.  Maintaining  and  reconstructing 
needed  roads.  Emphasize  maintenance 
and  reconstruction  of  classified  roads  to 
meet  road  management  objectives  (FSM 
7712.5).  Give  priority  to  upgrading  the 
most  heavily  used  roads  to  provide  safe 
and  efficient  travel  and  to  reduce 
adverse  enviroiunental  impacts.  If 
necessary  for  environmental  protection 
and  due  to  lack  of  funding,  travel  on 
classified  roads  may  need  to  be 
restricted  or  closed.  Such  decisions 
should  be  undertaken  only  after  careful 
analysis  and  consideration.  Do  not 
maintain  unclassified  roads  except 
under  emergency  resource  protection 
circumstances.  Unclassified  roads  will 
be  closed  and  made  inaccessible  where 
funding  permits  imless  they  are  made 
part  of  the  authorized  forest  road  system 
as  provided  for  in  this  policy. 
Temporary  roads  are  maintained  as 
authorized  in  the  contract,  permit,  lease, 
or  other  authorizing  document  and  must 


be  decommissioned  at  the  conclusion  of 
the  authorized  activity. 

2.  Decommissioning  unneeded  roads. 
Many  implanned,  unauthorized, 
unclassified  travelways  exist  within 
National  Forest  System  lands  and  are 
high  priority  candidates  for 
decommissioning.  Other  priorities  for 
decommissioning  include  temporary 
roads  and  roads  previously  classified  as 
part  of  the  forest  transportation  system 
based  on  anticipated  management  needs 
where  use  and  needs  have  not 
materialized,  or  where  funding  or 
environmental  issues  merit 
consideration  of  decommissioning  or 
conversion  to  other  uses.  Use  an  open 
and  public  roads  analysis  process  (FSM 
7712.1)  to  help  identify  roads  that 
should  be  decommissioned,  to  identify 
restoration  needs,  and  to  establish 
decommissioning  priorities.  It  may  be 
necessary  to  regulate  use  on  some 
imneeded  roads  until  decommissioning 
or  other  approved  uses,  such  as 
conversion  to  trails,  can  be  achieved. 

Once  a  decision  is  made  and  action  is 
taken  to  decommission  a  road,  re- 
establish vegetation  (FSM  7701.2)  and, 
as  necessary,  initiate  restoration  of 
ecological  processes  interrupted  or 
adversely  impacted  by  the  unneeded 
toads.  Decommissioning  includes 
applying  various  treatments,  which  may 
include  one  or  more  of  the  following: 

a.  Reestablishing  former  drainage 
patterns,  stabilizing  slopes,  and 
restoring  vegetation; 

b.  Blocking  the  entrance  to  a  road; 
installing  water  bars; 

c.  Removing  culverts,  reestablishing 
drainage- ways,  removing  unstable  fills, 
gulling  back  road  shoulders,  and 
scattering  slash  on  the  roadbed; 

d.  Completely  eliminating  the 
roadbed  by  restoring  natural  contours 
and  slopes;  or 

e.  Other  methods  designed  to  meet  the 
specific  conditions  associated  vdth  the 
unneeded  roads. 

3.  Adding  new  roads.  Consistent  with 
FSM  7703.1,  para.  4,  decisions  to  add 
new  roads  to  the  transportation  system 
are  appropriate  only  where  the  resource 
management  objectives,  environmental 
impacts,  and  benefits  have  been 
carefully  considered  and  documented. 

Additionally,  decisions  to  add  new 
roads  to  the  forest  transportation  system 
must  be  informed  by  a  roads  analysis 
process  (FSM  7712.1)  conducted  at  an 
appropriate  scale.  Resoiure 
management  objectives  are  established 
in  the  relevant  land  and  resource 
management  plans  (FSM  1920).  Identify 
and  consider  values  associated  with  or 
impacted  by  new  roads  which  include 
utilization,  protection,  and 
administration  of  National  Forest 
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System  lands;  public  health  and  safety; 
or  private  rights.  Consideration  must  be 
given  to  long-term  road  funding 
opportimities  and  obligations.  In 
examining  the  environmental  impacts  of 
potential  new  roads,  consider  (1) 
Maintenance  of  ecological  processes;  (2) 
introduction  of  exotic  species;  and  (3) 
effects  on  threatened  and  endangered 
species  or  areas  of  high  imique 
biodiversity,  cultural  uses  or  historical 
sites,  fish  and  wildlife  habitat,  water 
quality,  and  visual  quality.  Adding  new 
roads  to  the  transportation  system 
includes  both  new  road  construction 
and  newly  acquired  roads  through  land 
purchases,  exchanges,  or  interchanges. 
***** 

7705— Definitions 

Exhibit  FSM  7705-Exhibit  01,  Road 
Terminology -Relationships,  illustrates 
the  relationships  among  various  road 
terms. 

***** 

Forest  Roads.  As  defined  in  Tide  23, 
Section  101  of  the  United  States  Code 
(23  U.S.C.  101),  any  road  wholly  or 
partly  within,  or  adjacent  to,  and 
serving  the  National  Forest  System  and 
which  is  necessary  for  the  protection, 
administration,  and  utilization  of  the 
National  Forest  System  and  the  use  and 
development  of  its  resources. 

Forest  Transportation  Facility.  A 
classified  road,  designated  trail, 
designated  airfield,  including  bridges, 
cidverts,  parking  lots,  log  transfer 
fecilities,  safety  devices  and  other 
transportation  network  appurtenances, 
under  Forest  Service  jurisdiction  that  is 
wholly  or  partially  within  or  adjacent  to 
National  Forest  System  lands. 

Forest  Transportation  System 
Management.  The  planning,  inventory, 
analysis,  classificatioti,  recordkeeping, 
scheduling,  construction, 
reconstruction,  maintenance, 
decommissioning,  and  other  operations 
undertaken  to  achieve  environmentally 
sound,  safe,  cost-effective,  access  for 
use,  protection,  administration,  and 
management  of  National  Forest  System 
lands. 
*        *        •        *        •    ' 

National  Forest  System  Road.  A 
classified  forest  road  imder  the 
jurisdiction  of  the  Forest  Service.  The 
term  "National  Forest  System  roads"  is 
synonymous  with  the  term  "forest 
development  roads"  as  used  in  23 
U.S.C.  205. 

New  Road  Construction.  Activity  that 
results  in  the  addition  of  forest 
classified  or  temporary  road  miles  (36 
CFR  212.1). 

Pubhc  Roads.  Any  road  or  street 
under  the  jurisdiction  of  and 


maintained  by  a  public  authority  and 
open  to  public  travel  (23  U.S.C.  101(a)). 
Road.  A  motor  vehicle  travelway  over 
50  inches  wide,  unless  designated  and 
managed  as  a  trail.  A  road  may  be 
classified,  unclassified,  or  temporary  (36 
CFR  212.1). 

a.  Classified  Roads.  Roads  wholly  or 
partially  within  or  adjacent  to  National 
Forest  System  lands  that  are  determined 
to  be  needed  for  long-term  motor 
vehicle  access,  including  State  roads, 
county  roads,  privately  owned  roads. 
National  Forest  System  roads,  and  other 
roads  authorized  by  the  Forest  Service 
(36  CFR  212.1). 

b.  Temporary  Roads.  Roads 
authorized  by  contract,  permit,  lease, 
other  vmtten  authorization,  or 
emergency  operation,  not  intended  to  be 
a  part  of  the  forest  transportation  system 
and  not  necessary  for  long-term  resoiut:e 
management  (36  CFR  212.1). 

c.  Unclassified  Roads.  Roads  on 
National  Forest  System  lands  that  are 
not  managed  as  part  of  the  forest 
transportation  system,  such  as 
implanned  roads,  abandoned 
travelways,  and  off-road  vehicle  tracks 
that  have  not  been  designated  and 
managed  as  a  trail;  and  those  roads  that 
were  once  imder  pennit  or  other 
authorization  and  were  not 
decommissioned  upon  the  termination 
of  the  authorization  (36  CFR  212.1). 

Road  Decommissioning.  Activities 
that  result  in  the  stabilization  and 
restoration  of  unneeded  roads  to  a  more 
natural  state  (36  CFR  212.1),  (FSM 
7703). 

Road  Maintenance.  The  ongoing 
upkeep  of  a  road  necessary  to  retain  or 
restore  the  road  to  the  approved  road 
management  objective  (FSM  7712.3). 

Road  Reconstruction.  Activity  that 
results  in  improvement  or  realignment 
of  an  existing  classified  road  as  defined 
below: 

a.  Road  Improvement.  Activity  that 
results  in  an  increase  of  an  existing 
road's  traffic  service  level,  expansion  of 
its  capacity,  or  a  change  in  its  original 
design  function. 

b.  Road  Realignment.  Activity  that 
results  in  a  new  location  of  an  existing 
road  or  portions  of  an  existing  road  and 
treatment  of  the  old  roadway  (36  CFR 
212.1). 

Roads  Subject  to  the  Highway  Safety 
Act.  National  Forest  System  roads  that 
are  open  to  use  by  the  public  for 
standard  passenger  cars.  This  includes 
roads  with  access  restricted  on  a 
seasonal  basis  and  roads  closed  during 
extreme  weather  conditions  or  for 
emergencies,  but  which  are  otherwise 
open  for  general  public  use. 
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Transportation  Facility  Jurisdiction. 
The  legal  right  to  control  or  regulate  use 
of  a  transportation  facility  derived  from 
fee  title,  an  easement,  an  agreement,  or 
other  similar  method.  While  jurisdiction 
requires  authority,  it  does  not 
necessarily  reflect  ownership. 
***** 

7709— Handbooks 


7709.56 — Road  Preconstruction 
Handbook 

This  handbook  establishes  procedxires 
and  guides  for  the  location,  survey, 
design,  and  preparation  of  cost 
estimates  for  National  Forest  System 
roads. 

Chapter  7710 — Transportation  Atlas, 
Records,  and  Analysis 

7710.2  Objectives 

7710.3  Policy 

7710.4  Responsibility 

7710.41  Deputy  Chief.  National  Forest 
System 

7710.42  Regional  Forester 

7710.43  Forest  Supervisor 

7710.44  District  Rangers 

7711  FOREST  TRANSPORTATION  ATLAS 
ft  RECORDS 

7711.01     Authority 
7711.03    Policy 

7711.1  Forest  Road  Atlas 

7712  TRANSPORTATION  ANALYSIS 

7712.02  ObjecUves 

7712.03  Policy 
7712.1     Roads  Analysis 
7712.11     Outcomes 

7712-.12    Integration  with  existing  Land  and 

Resource  Management  Plans 
7712.12a    Roads  analysis  as  part  of  forest 

plan  revision  or  amendment 
7712.12b    Road  management  project 

planning 

7712.13  Scope  and  Scale  of  Roads  Analysis 
7712.13a    Roads  analysis  for  large-scale 

assessments 
7712.13b    Roads  analysis  at  the  forest  or  area 

scale 
7712.13c    Informing  Decisions  at  the 

watershed  and  project  scale 
7712.13d    Special  Implementation 

Considerations 

7712.14  Road  Inventory 

7712.15  Compliance  Deadlines  for 
Completing  Roads  Analyses 

7712.16  Interim  Requirements  for  road 
construction/reconstruction  in 
inventoried  roadless  and  contiguous 
unroaded  areas 

7712.16a    Areas  Subject  to  Interim 

Requirements 
7712.16b    Interim  Requirements 
7712.16c    Duration  of  the  interim 

requirements 
7712. 16d    Emergency  Exemptions  from 

Interim  Requirements 

7712.3  Network  Analysis 

7712.4  Economic  Analysis  (Reserved). 
7712.6    Scheduling  Projects 


7710 — Transportation  Atlas,  Records, 
and  Analysis 

This  chapter  contains  objectives, 
policies,  responsibilities,  and 
requirements  for  analyzing 
transportation  needs  and  issues  and  for 
dociunenting  the  transportation  system. 
Direction  for  forest  trails  is  in  FSM  2350 
and  FSH  2309.18,  Trails  Management 
Handbook. 

771 0.2 — Objectives 

The  objectives  of  transportation 
analysis  are: 

1.  To  determine,  within  the  context  of 
current  and  likely  funding  levels,  the 
minimum  transportation  facilities 
needed  for  public  and  agency  access  to 
achieve  forest  land  and  resource 
management  goals  and  to  safeguard 
ecosystem  health  within  the  context  of 
current  and  likely  fimding  levels. 

2.  To  incorporate  transportation 
system  needs  into  the  forest  land  and 
resource  management  planning  process. 

3.  To  direct  the  orderly  improvement 
and  management  of  the  transportation 
system  and  to  ensure  the  documentation 
of  decisions  affecting  the  system. 

4.  To  interact  with  and  involve  the 
public.  State,  local,  and  Tribal 
governments,  and  other  Federal 
agencies  in  transportation  analysis. 

7710.3— Policy 

1.  Conduct  transportation  system 
planning  and  analysis  using  the  best 
available  science  at  the  appropriate 
scale  and  in  conjunction  with  other 
analyses  to  inform  transportation 
management  decisions.  Specifically, 
transportation  analysis  can  assist 
transportation  plaimers  in: 

a.  Determining  the  need  for  access  to 
National  Forest  System  lands; 

b.  Identifying  the  infrastructure 
required  to  provide  that  access;  and 

c.  Considering  and  minimizing  effects 
of  transportation  facility  construction, 
reconstruction,  maintenance,  and 
decommissioning  on  ecological 
processes  and  ecosystem  health, 
diversity,  and  productivity. 

2.  Involve,  interact,  and  coordinate 
with  adjacent  landowners,  citizens 
groups.  State,  local,  and  Tribal 
governments,  and  other  Federal 
agencies.  This  collaboration  is 
fundamental  to  effective  transportation 
analysis  and  planning. 

3.  Identify  and  determine  the  priority 
areas  where  detailed  transportation 
analysis,  including  roads  analysis  (FSM 
7712.1),  is  essential  for  achieving  land 
and  resource  management  direction. 

4.  Ensure  that  road  construction, 
reconstruction,  and  maintenance 
standards  or  criteria  are  guided  by  roads 


analysis  (FSM  7712.1)  and  documented 
through  the  use  of  road  management 
objectives  (FSM  7712.5). 

771 0. 4 — Responsibility 

7710.41— Deputy  Chief,  National  Forest 
System 

The  Deputy  Chief,  National  Forest 
System,  has  the  authority  to  approve  or 
rescind  roads  analysis  processes  for 
field  use. 

7710.42— Regional  Forester 

It  is  the  responsibility  of  the  Regional 
Forester  to: 

1.  Ensure  that  roads  analysis  is  a 
component  of  sub-basin,  multi-Forest, 
and  sub-regional  scale  assessments. 

2.  Develop  midti-year  regional 
schedules  of  proposed  transportation 
facihty  projects  (FSM  1920) 

3.  Serve  as  the  Responsible  Official  on 
any  environmental  impact  statement  on 
road  construction  or  reconstruction  in  . 
inventoried  roadless  and  certain 
unroaded  areas  as  identified  in  FSM 
7712.16. 

7710.43 — Forest  Supervisor 

The  Forest  Supervisor  is  delegated  the 
authority  and  assigned  the 
responsibility  to: 

1.  ConstUt  and  involve  Federal,  State, 
local,  and  Tribal  transportation  agencies 
in  land  and  resource  management 
planning  to  ensure  coordination  of  the 
overall  transportation  system. 

2.  Develop  and  maintain  a  forest 
transportation  atlas  in  compliance  with 
FSM  7711  and  36  CFR  Part  212. 

3.  Complete  and  maintain  an 
inventory  of  classified  and  unclassified 
roads. 

4.  Assign  transportation  analysis  to 
persoimel  with  skills  in  engineering, 
hydrology,  biology,  and  other  related 
knowledge  and  skills. 

5.  Accomplish  roads  analysis  at  the 
appropriate  scale  and  as  directed  in 
FSM  7712.1  and  FSM  7712.15,  and 
document  the  results. 

6.  Develop  and  recommend  to  the 
Regional  Forester  annual  and  midti-year 
schedules  of  proposed  road 
construction,  reconstruction,  and 
decommissioning  projects. 

7710. 44 — District  Rangers 

Uidess  reserved  by  the  Forest 
Supervisor,  the  District  Ranger  has 
audiority  to  approve  road  management 
objectives  (FSM  7712.5). 

7711 — ^Forest  Transportation  Atlas  & 
Records 

7711.01— Authority 

The  regulations  at  Part  212  of  Title  36 
of  the  Code  of  Federal  Regulations  (36 
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CFR,  Part  212)  address  how  the  Forest 
Service  is  to  administer  the  Forest 
Transportation  System.  Section  212.2 
requires  an  aUas  as  a  component  of  the 
forest  transportation  program,  as 
follows: 

Section  212.2— Forest  Transportation 
System 

(a)  For  each  national  forest,  national 
grassland,  experimental  forest,  arid  any  other 
unit  of  the  National  Forest  System  as  defined 
in  §  212.1  and  listed  in  36  CFR  Part  200, 
Subpart  A,  the  Forest  Supervisor  or  other 
responsible  official  must  develop  and 
maintain  a  forest  transportation  atlas  which 
is  to  be  available  to  the  public  at 
administrative  headquarters  units.  The 
purpose  of  the  atlas  is  to  display  the  system 
of  roads,  trails,  and  airfields  of  the  unit.  The 
atlas  consists  of  the  geo-spatial,  tabular,  and 
other  data  to  suppwrt  analysis  needs  and 
resource  management  objectives  identified  in 
land  management  plans.  The  atlas  is  a 
dynamic  document  that  changes  in  response 
to  new  information  on  the  existence  and 
condition  of  roads,  trails,  and  airfields  of  the 
unit.  The  atlas  does  not  contain  inventories 
of  temporary  roads,  which  are  tracked  by  the 
project  or  activity  authorizing  the  temporary 
road.  The  content  and  maintenance 
requirements  for  the  atlas  are  identified  in 
the  Forest  Service  directive  system  (36  CFR 
200). 

7711.03— Policy 

The  transportation  atlas  is  the  official 
repository  of  transportation  facility 
decisions  for  each  National  Forest  and 
National  Grassland. 

1.  Building  the  Forest  Transportation 
Atlas.  The  initial  transportation  atlas  for 
each  national  forest  and  grassland 
consists  of  those  maps,  inventories, 
plans,  and  associated  information 
available  as  of  [January  12,  2001].  Units 
are  to  add  to  this  initial  information  in 
accordance  with  direction  in  this 
chapter  and  other  chapters  of  Title  7700. 

2.  Maintaining  the  Transportation 
Atlas.  Maintain  a  current  record  of 
forest  transportation  facilities  in  the 
atlas.  Use  the  ongoing  real  property  and 
condition  survey  updates  (FSM  6446)  as 
appropriate.  Use  the  Forest  Service 
Infrastructure  database  (INFRA)  for  the 
storage  and  analysis  of  information  in 
the  transportation  atlas. 

771 1 .1— Forest  Road  Atlas 

1.  The  forest  road  atlas  is  a  key 
component  of  the  forest  transportation 
atlas  and,  consistent  with  the  road 
inventory,  includes  ail  classified  and 
unclassified  roads  on  National  Forest 
System  lands. 

2.  The  road  atlas  includes,  at  a 
minimum,  the  location,  jurisdiction, 
«nd  road  management  objectives  for 
classified  roads  and  bridges  and  the 
location  of  unclassified  roads  and  any 


management  actions  taken  to  change  the 
status  of  unclassified  roads. 

3.  Data  and  other  information 
contained  in  the  road  atlas  should  be 
used  to  support  roads  analysis. 

4.  Unit  transportation  managers  shall 
document  changes  in  road  management 
status,  including  changes  such  as 
accomplishment  of  decommissioning 
objectives  or  the  addition  of  an 
imclassified  road  to  the  forest  road 
system. 

5.  Temporary  roads  are  not  intended 
to  be  included  as  part  of  the  forest  road 
atlas,  as  they  are  managed  by  the 
projects  or  activities  under  which  they 
are  authorized  and  decommissioned  at 
the  conclusion  of  the  authorized 
activity. 

7712 — ^Transportation  Anal3^is 

Conduct  transportation  analysis  at 
appropriate  scales  using  the  best 
available  science  that  considers  access 
needs  and  concerns.  Coordinate  the 
analysis  with  other  ecosystem 
assessments  and  analyses. 

7712.01— Authority 

The  regulations  at  Title  36  of  the  Code 
of  Federal  regulations  §  212.5  establish 
the  minimum  requirements  for  the  road 
system,  using  a  science-based  roads 
analysis,  and  identifying  imneeded 
roads  as  follows: 

(b)  Road  System — (1)  Identification  of  road 
system.  For  each  national  forest,  national 
grassland,  experimental  forest,  and  any  other 
units  of  the  National  Forest  System  (§212.1), 
the  responsible  official  must  identify  the 
minimum  road  system  needed  for  safe  and 
efficient  travel  and  for  administration, 
utilization,  and  protection  of  National  Forest 
System  lands.  In  determining  the  minimum 
road  system,  the  responsible  official  must 
incorporate  a  science-based  roads  analysis  at 
the  appropriate  scale  and,  to  the  degree 
practicable,  involve  a  broad  spectrum  of 
interested  and  affected  citizens,  other  state 
and  federal  agencies,  and  tribal  governments. 
The  minimum  system  is  the  road  system 
determined  to  be  needed  to  meet  resource 
and  other  management  objectives  adopted  in 
the  relevant  land  and  resource  management 
plan  (36  CFR  219),  to  meet  appUcable 
statutory  and  regulatory  requirements,  to 
reflect  long-term  funding  expectations,  to 
ensure  that  the  identified  system  minimizes 
adverse  environmental  impacts  associated 
with  road  construction,  reconstruction, 
decommissioning,  and  maintenance. 

(2)  Identification  of  unneeded  roads. 
Responsible  officials  must  review  the  road 
system  on  each  National  Forest  and 
Grassland  and  identify  the  roads  on  lands 
under  Forest  Service  jurisdiction  that  are  no 
longer  needed  to  meet  forest  resource 
management  objectives  and  that,  therefore, 
should  be  decommissioned  or  considered  for 
other  uses,  such  as  for  trails. 
Decommissioning  roads  involves  restoring 
roads  to  a  more  natural  state.  Activities  used 


to  decommission  a  road  include,  but  are  not 
limited  to,  the  following:  reestablishing 
former  drainage  |>attems,  stabilizing  slopes, 
restoring  vegetation,  blocking  the  entrance  to 
the  road,  installing  water  bars,  removing 
culverts,  reestablishing  drainage-ways, 
removing  unstable  fills,  pulling  back  road 
shoulders,  scattering  slash  on  the  roadbed,     ' 
completely  eliminating  the  roadbed  by 
restoring  natural  contours  and  slopes,  or 
other  methods  designed  to  meet  the  specific 
conditions  associated  with  the  unneeded 
road.  Forest  officials  should  give  priority  to 
decommissioning  those  unneeded  roads  that 
pose  the  greatest  risk  to  public  safety  or  to 
environmental  degradation. 

7712.02— Objectives 

The  objectives  of  transportation 
analysis  are  as  follows: 

1.  To  identify  transportation 
management  opportunities  and 
priorities. 

2.  To  assess  transportation 
management  needs,  long-term  funding, 
and  expected  ecosystem,  social,  and 
economic  effects,  including  effects  on 
the  values  of  roadless  and  unroaded 
areas. 

3.  To  establish  transportation 
management  objectives  and  priorities. 

7712.03— Policy 

Forest  Service  regulations 
implementing  the  Forest  and  Rangeland 
Renewable  Resources  Plarming  Act,  as 
amended  by  the  National  Forest 
Management  Act,  require  integration  of 
transportation  planning  into  an 
interdisciplinary  effort  that  produces 
Regional,  forest,  and  site-specific  project 
plans.  In  planning  for  and  analyzing  the. 
transportation  system,  perform  the 
following: 

1.  Assess  economic  costs  and  benefits 
along  with  social,  physical,  and 
biological  factors  when  identifying 
transportation  facility  options. 

2.  Assess  effects  of  transportation 
facility  options  on  ecological  prtx:esses 
and  ecosystem  health,  diversity,  and 
productivity. 

3.  Consider  the  needs  of  all  parties 
when  developing  transportation  system 
opportunities  in  areas  of  intermingled 
ownership. 

4.  Consider  long-and  short-term  uses, 
including  possible  mechanized,  non- 
mechanized,  and  off-highway  vehicle 
uses,  when  analyzing  transportation 
facilities. 

5.  Actively  engage  the  public  in 
transportation  analysis. 

6.  Use  the  forest  transportation  aUas 
as  a  record  of  transportation  facility 
decisions,  including: 

a.  Documenting  road  management 
objectives 

b.  Identifying  all  classified  and 
unclassifed  roads, 
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c.  Documenting  the  results  of 
transportation  analysis,  and 

d.  Dociunenting  road  management 
project  priorities. 

7712. 1 — Roads  Analysis 

The  Responsible  Official  shall 
incorporate  an  interdisciplinary  science- 
based  roads  analysis  into  multi-forest, 
forest-scale,  and  watershed  or  area-scale 
analyses  and  assessments  to  inform 
planners  and  decisionmakers  of  road 
system  opportunities,  needs,  and 
priorities  that  support  land  and  resource 
management  objectives.  Conducted  by 
an  interdisciplinary  team,  the  science- 
based  roads  analysis  process  provides 
Responsible  Officials  with  critical 
information  needed  to  identify  and 
manage  a  minimum  road  system  that  is 
safe  and  responsive  to  public  needs  and 
desires,  is  affordable  and  efficient,  has 
minimal  adverse  effects  on  ecological 
processes  and  ecosystem  health, 
diversity,  and  productivity  of  the  land, 
and  is  in  balance  with  available  funding 
for  needed  management  actions. 

Units  are  to  use  an  authorized 
science-based  roads  analysis  process, 
such  as  that  described  in  the  report 
Roads  Analysis:  Informing  Decisions 
About  Managing  the  National  Forest 
Transportation  System  (USDA  Forest 
Service,  1999.  Misc.  Report  FS-643). 
Pursuant  to  FSM  7710.41,  the  Deputy 
Chief,  National  Forest  Systems,  may 
approve  other  science-based  analysis 
methods  for  field  use  through 
amendments  to  this  chapter.  Although 
concluding  an  initial  roads  analysis  is 
important,  conduct  additional  iterations 
of  analysis  as  needed  to  address  changes 
in  conditions,  such  as  available  funding, 
inventory  and  monitoring  results,  severe 
disturbance  events,  or  new  regulatory 
requirements. 

7712.11— Outcomes 

The  roads  analysis  results  in  a  report 
and  accompanying  maps  that  document 
the  information  and  analysis  methods 
used  to  identify  social  and 
environmental  opportunities,  problems, 
risks,  and  priorities  for  future  road 
management.  The  report  documents  the 
key  findings  of  the  analysis  and 
contains  graphical,  tabiilar,  and  geo- 
spatial  displays  of  the  transportation 
system  options,  including  a  minimiun 
road  system.  It  is  important  that  the 
roads  analysis  identify  access  needs  and 
opportunities  that  are  based  on  current 
budget  levels  and  realistic  projections  of 
future  funding.  Analysts  should  locate, 
interpret,  and  use  relevant  scientific 
literature  in  the  analysis  and  disclose 
assimiptions  on  which  the  analysis  is 
based.  See  section  7712.12  for  detailed 


guidance  on  the  various  scales  of 
analyses  and  their  findings. 

Wnile  the  report  contains  factual 
information  concerning  the 
transportation  system,  road  management 
decisions  are  not  a  product  of  roads 
analysis.  Rather,  road  management 
decisions  must  be  informed  by  roads 
analysis  and  disclosed  in  an  appropriate 
NEPA  document  (FSM  1950  and  FSH 
1909.15).  FSM  7712.1  "  Exhibit  01 
illustrates  road  management  options. 
Update  the  transportation  atlas  (FSM 
7711.03),  as  appropriate,  based  upon 
decisions  reached  after  the 
environmental  analysis  process  (NEPA). 
Also,  update  the  atlas  if  a  decision 
changes  road  msmagement  objectives 
(FSM  7712.5). 

7712.12 — Integration  With  Land  and 
Resource  Management  Plans 

The  roads  analysis  evaluates  road 
system  opportunities  and  needs  within 
the  context  of  land  and  resource 
management  direction.  Roads  analysis 
includes  opportunities  for  public 
participation  and  emphasizes 
interdisciplinary  team  identification 
and  evaluation  of  road  issues  and 
opportunities. 

7712.12a — Roads  Analysis  as  Part  of 
Forest  Plan  Revision  or  Amendment 

The  Responsible  Official  must  use  the 
results  and  findings  of  the  roads 
analysis  process  with  other  ecological 
assessments  when  addressing  issues 
raised  in  forest  planning.  Conducting  a 
forest-scale  analysis  does  not  compel  a 
forest  plan  amendment  or  revision. 

7712.12b — Road  Management  Project 
Planning 

1.  New  Road  Construction.  Consistent 
with  the  direction  in  FSM  7703.1, 
ensure  that  the  addition  of  new  roads 
serves  a  docimiented  need  and  that  the 
decision  is  informed  by  a  roads  analysis 
(FSM  7712.1). 

2.  Maintenance,  Reconstruction,  and 
Decommissioning.  Use  roads  analysis 
(FSM  7712.1)  to  evaluate  opportimities 
and  priorities  for  reconstruction  and 
decommissioning  of  roads  and  to 
provide  the  context  at  a  scale  and 
intensity  commensurate  with  the  scope 
of  the  road  management  issue  or 
concern.  Implementation  of  road 
maintenance  activities  does  not  require 
a  roads  analysis  before  proceeding; 
however,  roads  analysis  is  a  useful 
management  tool  to  help  set 
maintenance  priorities. 

7712.13 — Scope  and  Scale  of  Roads 
Analysis 

When  proposed  road  management 
activities  would  result  in  changes  in 


access,  such  as  changes  in  current  use, 
traffic  patterns,  and  road  standards,  or 
where  there  may  be  adverse  effects  on 
soil  and  water  resources,  ecological 
processes,  or  biological  communities 
(road  construction,  reconstruction,  and 
decommissioning),  those  decisions  must 
be  informed  by  roads  analysis  (FSM 
7712.1)  except  as  provided  in  section 
7712.13c.  Generally,  road  management 
decisions  should  be  informed  by  roads 
analysis  at  a  broad  scale.  Responsible 
Officials  must  choose  the  appropriate 
scale  for  such  an  analysis  and  the  degree 
of  detail  that  is  appropriate  and 
practical.  Site-specific  projects  may  be 
informed  by  a  watershed  roads  analysis, 
if  the  Responsible  Official  determines 
the  scope  and  scale  of  issues  under 
consideration  warrant  its  use.  FSM 
7712.13 — ^Exhibit  01  provides  a 
snapshot  of  the  scope  and  scale  of  roads 
analysis  and  its  integration  into 
planning  and  decisionmaking. 

771 2. 1 3a — Roads  Analysis  for  Large- 
Scale  Assessments 

1.  Roads  analysis  is  an  integral  part  of 
multi-forest  or  eco-region  assessments. 
At  this  scale,  consider  the  following: 

a.  Broad  scale  issues,  such  as  habitat 
connectivity,  strongholds  for  aquatic 
and  terrestrial  species,  sources  of  clean 
water,  ciunulative  effects,  and  other 
ecosystem  values. 

b.  Integration  of  other  Federal  agency. 
State,  coxmty,  local,  and  Tribal 
transportation  systems,  and  their  multi- 
year  transportation  plans  with  the  forest 
transportation  system. 

c.  Potential  program  opportimities  for 
new  or  revised  forest  highways,  public 
lands  highways,  and  public  Forest 
Service  roads. 

d.  Current  and  likely  funding  levels 
available  to  support  road  construction, 
reconstruction,  maintenance,  and 
decommissioning. 

7712.13b — Roads  Analysis  at  the  Forest 
or  Area  Scale 

Roads  analysis  at  the  forest  scale  is 
critically  important,  as  it  provides  a 
context  for  road  management  in  the 
broader  framework  of  managing  all 
forest  resources.  Close  coordination 
with  broader  scale  ecosystem 
assessments  and  analyses  is  essential. 
Area-scale  assessments  may  be 
appropriate  on  forests  with  assessment 
areas  composed  of  islands  or  groups  of 
islands,  on  forests  with  widely 
separated  units,  or  in  areas  where 
watershed  boundaries  do  not  make 
logical  or  effective  assessment 
boundaries.  Examples  include  forests 
with  large  physically  or  ecologically 
discrete  subdivisions  such  as  the  large 
islands  in  southeast  Alaska,  or  widely 
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separated  units  of  National  Forests  such 
as:  National  Forests  in  Texas, 
Mississippi,  Florida,  Missouri,  and 
Louisiana,  or  on  forests  where 
watershed  boundaries  do  not  make 
logical  or  effective  assessment 
boundaries,  such  as  the  coastal  plains  of 
the  eastern  United  States. 

1 .  Consider  the  following  at  this  scale: 

a.  Environmental  issues  potentially 
affected  by  road  management  proposals, 
such  as  soil  and  water  resources, 
ecological  processes,  invasive  species 
spread,  and  biological  communities. 

b.  Social  issues  potentially  affected  by 
road  management  proposals  such  as 
socio-economic  impacts,  public  access, 
and  accessibility  for  handicapped 
persons. 

c.  An  evaluation  of  the  transportation 
rights-of-way  acquisition  needs. 

d.  The  interrelationship  of  State, 
county.  Tribal,  and  other  Federal  agency 
transportation  facility  effects  on  land 
and  resource  management  plans  and 
resource  management  programs. 

e.  Transportation  investments 
necessary  for  meeting  resource 
management  plans  and  programs. 

f.  Current  and  likely  funding  levels 
available  to  support  road  construction, 
reconstruction,  maintenance,  and 
decommissioning. 

2.  Prepare  a  report  with 
accompanying  map(s)  that  documents 
the  information  and  analysis  methods 
used  to  identify  access  and 
environmental  priorities,  issues,  and 
guidelines  for  future  road  management 
and  the  key  findings.  At  a  minimum,  the 
report  will: 

a.  Inventory  and  map  all  classified 
roads,  and  display  how  these  roads  are 
intended  to  be  managed. 

b.  Provide  guidelines  for  addressing 
road  management  issues  and  priorities 
related  to  construction,  reconstruction, 
maintenance,  and  decommissioning. 

c.  Identify  significant  social  and 
environmental  issues,  concerns,  and 
opportunities  to  be  addressed  in  project 
level  decisions. 

d.  Document  coordination  efforts  with 
other  government  agencies  and 
jurisdictions. 

7712.13c — Informing  Decisions  at  the 
Watershed  and  Project  Scale 

Roads  analysis  at  the  forest  scale  will 
generally  provide  the  context  for 
informing  road  management  decisions 
and  activities  at  the  watershed,  area, 
and  project  level.  Where  a  forest-scale 
roads  analysis  has  been  conducted,  the 
Responsible  Official  must  consider  the 
decision(s)  to  be  made  and  determine 
how  to  apply  the  results  of  the  forest- 
scale  roads  analysis  to  best  inform 
management  decisions.  However,  it  is 


generally  expected  that  road  inventories 
and  road  condition  assessments  as 
identified  in  FSM  7712.14  woiUd  be 
completed  at  the  watershed  or  project 
scale. 

When  higher  scale  analyses  are  not 
available  to  inform  a  project  decision, 
the  Responsible  Official  must  consider 
the  decisions  to  be  made  (FSM  7712.13) 
and  the  potential  environmental  and 
access  effects  and  determine  whether  or 
not  additional  analysis  is  needed  at  the 
watershed  or  project  scale.  Roads 
analysis  below  the  forest  scale  is  not 
automatically  required,  but  may  be 
undertaken  at  the  discretion  of  the 
Responsible  Official.  When  the 
Responsible  Official  determines  that 
additional  analysis  is  not  needed  for  a 
project,  the  Responsible  Official  must 
dociunent  the  basis  for  that  conclusion. 

When  needed,  the  outcomes  of  roads 
analysis  at  the  watershed  and  area-scale 
would  result,  at  a  minimiim  in  the 
following: 

1.  Identification  of  needed  and 
imneeded  roads. 

2.  Identification  of  road  associated 
environmental  and  public  safety  risks. 

3.  Identification  of  site-specific 
priorities  and  opportunities  for  road 
improvements  and  decommissioning. 

4.  Identification  of  areas  of  special 
sensitivity,  imique  resource  values,  or 
both. 

5.  Any  other  specific  information  that 
may  be  needed  to  support  project-level 
decisions. 

7712.13d— Special  Implementation 
Considerations 

Ongoing,  large-scale  ecosystem 
planning  efforts  of  the  Columbia  River 
Basin  and  the  Sierra  Nevada  Framework 
assessment  are  exempt  from  the 
requirements  of  FSM  7712.1  to  conduct 
a  roads  analysis. 

7712.14— Road  Inventory 

Road  inventories  support  roads 
analysis  and  road  decisions  at  various 
scales  and  consist  of  geo-spatial  data 
(maps,  aerial  photos,  etc),  physical 
attribute  data,  and  an  assessment  of  road 
condition  to  determine  if  a  road  is 
meeting  resource  management 
objectives  and  access  needs.  The 
inventory  information  to  be  gathered 
varies  by  the  scale  of  assessment. 

1.  Inventories  at  Multi-forest  and 
Forest  Scale.  Inventories  at  these  scales 
provide  information  needed  to  conduct 
broader  assessments  of  road 
management  needs  and,  therefore, 
require  less  site-specific  information. 

a.  Classified  Road  Inventory.  Geo- 
spatial  and  physical  attribute 
information  is  needed  for  all  classified 
roads,  whereas  the  assessment  of 


individual  road  condition  would  be 
most  important  for  the  major 
transportation  routes  (arterials  and 
collectors)  or  those  determined  to  be  of 
key  importance  by  the  forest. 

D.  Unclassified  Road  Inventory. 
Information  needed  for  unclassified 
roads  is  usually  that  obtained  from 
existing  data  and  other  readily  available 
sources  of  information,  such  as  aerial 
photographs. 

2.  Inventories  at  Watershed  and  Area 
Scale.  At  these  scales  a  comprehensive 
and  complete  inventory  of  all  classified, 
unclassified,  and  temporary  roads  is 
required  in  order  to  conduct  analyses 
that  inform  site-specific  decisions,  to  set 
priorities  for  road  management  actions, 
and  to  identify  special  situations. 

Use  the  INFTIA  database  to  store  the 
physical  attributes  on  all  classified  and 
unclassified  roads.  FSM  7712.14 
Exhibit-01,  entitled  Road  Inventory 
Necessary  at  Various  Scales  of  Road 
Analysis  and  located  in  Appendix  B  of 
this  document,  illustrates  the  roads 
analysis  objectives  and  the  inventory 
data  to  be  collected  at  various  scales. 

7712. 1 5— Deadlines  for  Completing 
Roads  Analyses 

(Note:  The  dates  in  this  section  will  be 
calculated  by  the  Forest  Service  Directive 
Manager  when  this  amendment  is  issued  to 
Held  employees.) 

1.  Analysis  Needed  to  inform  Road 
Management  Decisions.  Section  7712.13 
identifies  proposed  road  management 
decisions  other  than  forest  plan 
revisions  or  amendments  that  require 
roads  analysis  and  provides  guidance  on 
the  scope  and  scale  of  various  levels  of 
analysis  that  might  inform  those 
decisions.  The  following  deadlines 
govern  the  application  of  roads  analysis 
to  the  proposed  road  management 
decisions  identified  in  section  7712.13: 

a.  Decisions  made  before  July  12,  2001 
do  not  require  a  roads  analysis. 

b.  Decisions  made  after  July  12,  2001 
must  be  informed  by  a  roads  analysis. 

2.  Forest-Scale  Road  Analyses.  Every 
National  Forest  System  administrative 
imit  must  have  a  forest-scale  roads 
analysis  completed  by  January  13,  2003 
except  as  follows: 

a.  Those  units  that  will  complete  a 
forest  plan  revision  or  amendment  by 
July  12,  2001  do  not  need  to  complete 
a  forest-scale  roads  analysis  (sec. 
7712.1)  prior  to  adopting  the  plan 
revision  or  amendment.  However,  these 
units  are  still  required  to  complete  a 
forest-scale  roads  analysis  by  January 
13,  2003.  Those  imlts  that  have  begun 
revision  or  amendment  of  their  forest 
plans  but  will  not  adopt  a  final  revision 
or  final  amendment  by  July  12,  2001 
must  complete  a  roads  analysis  prior  to 
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adoption  of  the  final  plan  revision  or 
amendment. 

b.  In  specific  cases  where  forests  are 
undergoing  forest  plan  revision  or 
amendment,  and  circumstances  are  such 
that  additional  time  for  completion  of 
forest-scale  roads  analysis  would  be 
desirable  for  integration  into  the  forest 
plan  revision  or  amendment,  the 
Regional  Forester  may  request  approval 
irom  the  Chief  for  an  extension. 

7712.16 — Interim  Requirements  for 
Road  Construction/Reconstruction  in 
Inventoried  Roadless  and  Contiguous 
Unroaded  areas 

The  requirements  of  section 
7712.16a— 7712. 16d  do  not  revoke, 
suspend,  or  modify  any  project  or 
activity  decision,  or  permit,  contract  or 
other  legal  instrument  authorizing 
occupancy  and  use  of  National  Forest 
System  land  issued  prior  to  January  12, 
2001. 

7712.16a — Areas  Subject  to  Interim 
Requirements 

Until  a  comprehensive  road  inventory 
and  forest-scale  roads  analysis  have 
been  completed  and  incorporated  into 
the  applicable  forest  plan,  the  direction 
in  FSM  7712.16a  through  7712.16c 
applies  to  the  following  areas: 

1.  Inventoried  roadless  areas,  as 
defined  in  FSM  7705,  are  identified  in 
a  set  of  inventoried  roadless  area  maps, 
contained  in  Forest  Service  Roadless 
Area  Conservation,  Draft  Environmental 
Impact  Statement,  Volimie  2,  dated  May 
2000,  which  are  held  at  the  National 
headquarters  office  of  the  Forest 
Service,  or  any  update  or  revision  of 
those  maps. 

2.  Contiguous  unroaded  areas  of  more 
than  1 ,000  acres  that  are  contiguous  to 
RARE  n  inventoried  roadless  areas  or 
contiguous  to  areas  inventoried  in  land 
and  resource  management  plans, 
contiguous  to  Congressionsilly 
designated  wilderness  areas  or  Federally 
administered  components  of  National 
Wild  and  Scenic  River  Systems 
classified  as  Wild,  or  contiguous  to 
unroaded  areas  of  5,000  acres  or  more 
on  other  Federal  lands.  These  areas  of 
1,000  acres  or  more  must  have  a 
conunon  boundary  of  considerable 
length,  be  at  least  one-quarter  mile  in 
width,  and  provide  important  corridors 
for  wildlife  movement  or  extend  a 
unique  ecological  value  of  the 
established  inventoried  area. 

7712.16b — Interim  Requirements 

1.  Except  as  provided  for  in  FSM 
7712.16c,  road  construction  or 
reconstruction  in  inventoried  roadless 
and  contiguous  unroaded  areas  (FSM 
7716)  may  be  authorized  only  if: 


a.  The  Regional  Forester  determines, 
for  the  purposes  of  this  section,  a 
compelling  need  for  a  road; 

b.  A  science-based  roads  analysis  is 
conducted  pursuant  to  FSM  7712.1;  and 

c.  An  environmental  impact  statement 
for  the  proposed  action  is  prepared  and 
approved  by  the  Regional  Forester.  Road 
construction  and  reconstruction  in 
inventoried  roadless  and  contiguous 
unroaded  areas  constitute  a  significant 
environmental  effect,  as  defined  in  the 
Coimcil  on  Environmental  Quality 
regulations  (40  CFR  Part  1508)  and  the 
Forest  Service  Environmental 
Procedures  Handbook  (FSH1909.15, 
Section  05)  and,  therefore,  requires  the 
preparation  of  an  environmental  impact 
statement  (FSH1909.15.  Section  20.6). 
The  environmental  impact  analysis 
provides  the  basis  for  the  Regional 
Forester  decision  on  whether  to 
construct  or  reconstruct  a  road  in 
inventoried  roadless  or  contiguous 
unroaded  areas. 

2.  Examples  of  compelling  need,  for 
the  purposes  of  this  section,  may 
include,  but  are  not  limited  to: 

a.  Roads  needed  for  critical  resource 
restoration  and  protection. 

b.  Road  realignment  needed  to 
prevent  resource  damage  by  an  existing 
road  that  is  deemed  essential  for  public 
or  private  access,  management,  or 
public  health  or  safety,  and  where  such 
damage  cannot  be  corrected  by 
maintenance. 

'  c.  Road  access  is  needed  pursuant  to 
reserved  or  outstanding  rights  or  as 
provided  by  statute  or  treaty. 

d.  Roads  needed  to  restore  wildlife 
habitat. 

To  the  extent  consistent  with  the 
Tongass  National  Forest  Land  and 
Resource  Management  Plan  and  all 
applicable  laws,  the  Regional  Forester 
for  Region  10,  for  the  purposes  of  this 
section,  has  specific  authority  to 
determine  that  a  compelling  need  exists 
to  provide  for  the  multiple-use  and 
sustained-yield  of  all  renewable 
resources  of  the  Tongass  National 
Forest,  including  seeking  to  meet  market 
demand  for  timber. 

3.  Environmental  mitigation  and 
environmental  restoration  of 
unclassified  roads  are  appropriate  in 
inventoried  roadless  and  contiguous 
imroaded  areas  and  must  follow  NEPA- 
based  decisionmaking  processes. 
However,  reconstruction  or 
maintenance  of  unclassified  roads  in 
inventoried  roadless  and  contiguous 
unroaded  areas  is  inappropriate,  other 
than  to  prevent  or  correct  resource 
damage,  as  such  activity  would  lead  to 
de  facto  road  development. 


7712.16c — Duration  of  the  Interim 
Requirements 

The  interim  requirements  set  forth  in 
FSM  7712.16  through  7712.16b  remain 
in  effect  until  the  forest-scale  roads 
analysis  has  been  completed,  and  either 
(1)  the  forest  plan  has  been  amended  or 
revised  or  (2)  the  Forest  Supervisor 
makes  a  written  determination  that  the 
forest  plan  does  not  require  amendment 
or  revision  to  reflect  the  findings  of  the 
roads  analysis. 

While  the  intent  of  the  forest-scale 
roads  analysis  is  to  ensure  an  integrated 
consideration  of  access  needs  and 
opportunities  as  well  as  the  effects  of 
transportation  management  on  the 
resources  of  the  forest,  there  may  be 
situations  where  an  intensive  area-scale 
roads  analysis  is  appropriate  (FSM 
7712.13b).  These  specific  areas  may  be 
relieved  fi'om  the  interim  requirements 
upon  completion  of  an  intensive  area- 
scale  roads  analysis  and  amendment  or 
revision  of  the  forest  plan,  or  once  the 
Forest  Supervisor  makes  a  written 
determination  that  the  forest  plan  does 
not  require  amendment  or  revision  as  a 
result  of  the  area-scale  analysis. 

7712. 16d — Exemptions  From  Interim 
Requirements 

The  procedures  established  in 
sections  7712.16a  and  7712.16b  apply  to 
a  proposal  to  construct  or  reconstruct  a 
road  in  an  inventoried  roadless  or  in 
contiguous  unroaded  areas  unless  the 
Responsible  Official  determines  that  one 
of  the  following  circumstances  exists: 

1.  A  road  is  needed  to  protect  public 
health  and  safety  in  cases  of  an 
imminent  threat  of  flood,  fire,  or  other 
catastrophic  event  that,  without 
intervention,  would  cause  the  loss  of 
life  or  property. 

2.  A  road  is  needed  to  conduct  a 
response  action  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  or  to  conduct  a  natural 
resource  restoration  action  under 
CERCLA,  section  311  of  the  Clean  Water 
Act,  or  Oil  Pollution  Act. 

3.  Road  construction  is  needed  in 
conjimction  with  the  continuation 
extension,  or  renewal  of  a  mineral  lease 
on  lands  that  are  under  lease  by  the 
Secretary  o'f  the  biterior  as  of  the 
January  12,  2001  or  for  a  new  lease 
issued  immediately  upon  expiration  of 
an  existing  lease. 

7712.3 — Network  Analysis 

Network  analysis  may  be  conducted 
as  part  of  roads  analysis  to  identify 
access  alternatives.  The  network 
analysis  shall  establish  four  important 
types  of  transportation  cost  data: 
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1.  Environmental  effects  and  possible 
ecosystem  restoration  opportimities. 

2.  Construction,  reconstruction, 
decommissioning,  and  maintenance 
costs  of  a  road  system  to  a  specific  area. 

3.  Variable  user-  and  travel-related 
costs  over  a  road  system  for  a  resource 
activity  on  a  unit  or  output  basis. 

4.  Life-cycle  costs  of  operating  and 
maintaining  the  road  network. 

Reanalyze  networks  and  cost 
estimates  when  management  practices 
or  management  area  direction  change. 


7712.4 — Economic  Analysis  [Reserved] 
7712.5 — Road  Management  Objectives 

Validate,  revise,  or  establish  road 
management  objectives  for  all  classified 
National  Forest  System  roads  to  be 
consistent  with  land  management  plan 
direction,  project  decisions,  and  the 
results  and  findings  of  roads  analysis. 
Road  management  objectives  establish 
the  design  criteria  (FSM  7720)  and 
operation  and  maintenance  criteria 
(FSM  7730.3)  for  each  road.  The  road 


management  objectives  require  approval 
by  the  Responsible  Official  (usually  the 
District  Ranger)  and  are  included  in  the 
forest  road  atlas  (FSM  7710.44). 

7712.6— Scheduling  Projects 

Integrate  the  scheduling  of 
decommissioning,  reconstruction,  and 
construction  project  activities  with 
other  resource  activities  in  a  timely 
manner  (FSM  1920). 
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ThwM#iB»dana>ytia.kc«Mld  be  dtaaiMiuui  that  tome  unclatsified  roadt  are  necetsaty  to  support  itaourceobjectiva 
>  By  deflailkai,  loraadad  atcat  do  not  coatna  daatiAtd  roadt. 
f  of  oooaact.  or  leaat  hoUer. 


aaaiyat.  However, 
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Road  Terminology  Relationships 


ROAD 


I 


Trail 
(See  FSM  2353.05) 


Classified 
Road 


© 


I 


Unclassified 
Road 


(D 


Temporary 
Road 


® 


Other 


© 


Forest  Road 


I 


(D 


Other 
Jurisdictioa 


(D 


1 


Natioiial  Forest  System 
Road 


® 


Other 


Forest 
Highway 


Arterial 

Collector 

Local 


0Federal,  State,  Tribal,  County,  local,  private 

©Not  numaged  or  intended  as  part  of  the  transportation  syston 

(DAudxMized  by  permit,  lease,  contract,  etc.  and  not  necessary  for  long-term  resource 
management 

®Not  inqwrtant  to  Forest  Service  administration 

©Important  to  Forest  Service  administration,  protection,  utilization,  access,  and  nuuiagonent 

©State,  Tribal,  County,  local,  private 

©Under  Forest  Service  jurisdiction 
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Road  Management  Options 


Classified  Road 
36  CFR  212.1  &  FSM  7705 
Road  Management  Objective 


_     Open  for  use 


Restrict  Use 


Close 

Put  in  Storage 

(for  1  year  or  more) 


When  no  longer 
needed,  identify  for 
J  decommissioning 
or  convert  to 
other  uses 


Road: 

Classified 

Unclassified 

Tcnqwraiy 


I 


Conduct  Roads  Analysis:  May  be  integrated 

with  Landscqw  &  Watershed  Analysis 

(see  FSM  7712.13  -  Exhibit  01) 


I 


Road  Management 
Decision  Process 


Bloddng 
Entrance 


Tenqx>raiy  Roads 
36  CFR  212.1  &  FSM  7705 


Rev^etation 

& 
WateibaniQg 


Unclassified  Road 
36  CFR  212.1  A  FSM  7705 


Dec(Hnnussi<m 


Levels  (rf*  Treatment 


1 


Omveit  to  Other 
Uses; 

-  Trails 

-  Classified  Road 

-  Other 


Removing 
Fills  and 
C^ulvens 


Estd>lish 

Drainageways  & 

Remove  UnflaUe 

Road  Shonkkts 


Full  OMitention 

By  Reoooloaring 

ARestonng 

Manual  Slopet 


3240 


Federal  Register/ Vol.  66,  No.  9 /Friday,  January  12,  2001 /Notices 


FSM  7712.13 -Exhibit  01 


Scope  &  Scale  Of  Roads  Analysis 


MANAGEMENT  ACTIONS 

New  Construction 

Reconstruction 

Decommissioning 

Change  in  Access  or  Use 

Change  in  Road  Standard 

Anticipated  or  Existing  Adverse  Environmental  Impacts 


Road  Construction, 
Reconstruction  In 
Inventoried  Roadless 
And  Unroaded  Areas 
(Interim  Requirements)* 


I 


Land  Management 
Planning 


Forest  Scale 
Roads  Analysis 
Completed? 


r"3 


Conduct  Forest-Scale  Roads 

Analysis,  Int^rate  Broader 

Scale  Analyses,  If 

Available,  To  Inform  Land 

Management  Planning 

Deciaons 

(pa*  7712.12 /77l2.12a> 


YES 


NO 


Forest  Scale  Roads 
Analysis  SufiBdent  To 
Inform  Decisions? 


YES 


NO 


Complete  Roads 
Analysis  At  Scale  & 
Levd  Of  Detail 
Su£Bdent  To  Inform 
Dedsions  . 
(FSM  7712.16b.  pant  Ic) 


Integrate  Roads 
Analysis  At  Scale 
And  Level  Of  The 
Assessment 
(FSM  7712.13a) 


Forest  Scale 

Roads  Analysis 

CoRq>leted  And 

SufBdent  To  Inform 

Dedsions? 


No  Further 

Analysis 

Required 


X 

YES 

1 

No  Further 

Analysis 

Required 

X 


NO 


Coiiq>lete  Roads 
Analysis  At  Scale  & 
Level  Of  Detail 
Sufficient  To  Inform 
Dedsions 
(FSM  7712.13c) 


*Iiiterim  Requirements  (FSM  7712. 16):  Compelling  Need,  Roads  Analysis,  and  Environmental  Impact 
Statement 
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FSM  7712.14  -  ExhibH  01 


Road  Inventory  Necessary  at  Various  Scales  of  Road  Analysis 


Analysis 
and 

Selected  Road  Analysis 
objectives  supported  by  road 

Inventory  Information  Needed 

Geospatial 

Physical 

Assessment  of 

Inventory 

inventories 

daU 

attributes  0 

road  condition 

Scale 

(maps,  aerial 

photos,  etc)  ® 

1 

1 

® 

•g 

"8 

T? 

1 

1 

«n 

1 

en 

V) 

1 

"o 

1 

1 

§ 

1 

Forest  & 

•     Identification  of  key  routes 

Multi- 
Forest 

for  accessing  NFS  lands 
(including  public  roads) 

Y 

Y 

0 

N 

Y 

N 

N 

Y 

N 

N 

Scale 

•     Identification  of  strategic 

(9 

® 

9 

road  management  issues  & 

V 

priorities 

•     Identification  of  key  issues 

' 

to  be  addressed  at  lower 

scales 

•     Coordination  with  other 

government  agendes  and 

jurisdictions 

Watershed 

•     Identification  of  needed  & 

&  Lower 
Scales 

uiuieeded  existing  roads 
and  identification  of 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

environmental  and  public 

<5> 

® 

safety  risks  for  all  roads 

•     Identification  (tf  site- 

specific  priorities  for  road 

improvement  and 

decommissioning 

•     Identification  of  areas  of 

^wcial  sensitivity. 

resource  values,  or  both 

• 

•     Providing  infOTmati<m 

• 

needed  to  inform  decisions 

at  the  project  level 

0       Thn  category  mchidetinvtntatynfannatiaafitanadier  road  jurisduliofB  as  a^^ 


(2) 


:  Thn  GilegDry  inchidai  iDfonnatMO  needed  to  deleriniM  if  IliB  load  k 


otfjedivai  and  I 


0       Foreatacalc- 

fcreit  (genenlly  maii—noe  lewd  3, 4,  and  }  roadi). 

^       WatenlMdaorie-McfaMrilMroa^-pfegpriciri 
cnvirnnmmtal  or  public  aaftty  rata  or  inyctt. 

O       Wi 

liinol 


Thi>  only  ndudea  laqor  tianapamflkm  roulei  determined  to  be  ofkey  importaaoa  by  iIm 
:  The  ininirnuin  inverMory  mfoiaiMkn  M  iocatiaa,  len^  ooiiditioa,  arid  any  I 
Thia  oalefory  oonnti  of  «H  same  drti  raquirad  at  for  undaaified « 


[FR  Doc.  01-553  Filed  1-5-01;  4:30  pm] 

mtUMta  CODE  3410-11-C 


o  r=^ 


Friday, 
January  12,  2001 


Part  VI 

Department  of 
Agriculture 

Forest  Service 

36  CFR  Part  294 

Special  Areas;  Roadless  Area 

Conservation;  Final  Rule 


3244 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


DEPARTMENT  OF  AGRICULTURE 

Forsst  Service 

36  CFR  Part  294 

RiN  0596-AB77 

Special  Areas;  Roadless  Area 
Conservation 

agency:  Forest  Service.  USDA. 
ACTKM:  Final  rule  and  record  of 
decision. 

summary:  The  Department  of 
Agriculture  is  adopting  this  final  rule  to 
establish  prohibitions  on  road 
construction,  road  reconstruction,  and 
timber  harvesting  in  inventoried 
roadless  areas  on  National  Forest 
System  lands.  The  intent  of  this  final 
rule  is  to  provide  lasting  protection  for 
inventoried  roadless  areas  within  the 
National  Forest  System  in  the  context  of 
multiple-use  management. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  13,  2001. 

ADDRESSES:  For  additional  information, 
refer  to  the  Roadless  Area  Conservation 
website  (roadless.fs.fed.us).  Written 
inquiries  may  be  directed  to  USDA 
Forest  Service,  National  Forest  System 
Roadless  Project,  P.O.  Box  96090, 
Washington.  DC  20090-6090. 
FOR  FURTHER  MFORMATION  CONTACT: 
Scott  Conroy,  Project  Director,  Forest 
Service  (703)  605-5299  or  (800)  384- 
7623. 

SUPPI^MENTARY  INFORMATION:  The 
following  outline  displays  the  contents 
of  the  preamble  for  this  regulation. 

Introduction 

Purpose  and  l>ieed  for  the  Roadless  Area 
Conservation  Rule 

Roadless  Area  Values  and  Characteristics 

Fiscal  Considerations 

National  Direction  vs.  Local  Decisionmaking 

Importance  of  Watershed  Protection 

Improving  Ecosystem  Health 

Need  for  Action 

Public  Commants  on  the  Proposed  Rule 

How  Was  Public  Involvement  Used  in  the 

Rulemaking  Process? 
What  General  Issues  Were  Identified 

Regarding  the  Proposed  Rule  and  Draft 

Environmental  Impact  Statement? 
Overview  Issues  Raised  by  Those  Opposed 

to  Prohibitions 
Issues  Raised  by  Those  Who  Favor 

Prohibitions 
Issues  Raised  by  Federal,  Tribal,  State,  and 

Local  Public  Officials 
What  Specific  Issues  Were  Raised  on  the 

Proposed  Rule  and  What  Changes  Did 

the  Agency  Make  From  Proposed  to 

Final  Rules? 
Proposed  §294.10.  Purpose 
Proposed  §  294.11.  Definitions 


Proposed  §294.12.  Prohibition  on  road 

construction  and  reconstruction  in 

inventoried  roadless  areas 
Final  §294.13.  Prohibition  on  timber 

cutting,  sale,  or  removal  in  inventoried 

roadless  areas 
Proposed  §  294.13.  Consideration  of 

roadless  area  conservation  during  forest 

plan  revision 
Proposed  §294.14.  Scope  and  applicability 
What  Other  Issues  Were  Considered  in  the 

Final  Environmental  Impact  Statement? 
Environmental  Effects 
Forest  Dependent  Conununities 
Local  Decisionmaking 

The  Final  Rule  and  Alternatives  Considered 

What  Alternatives  and  Mitigation  Measures 
Were  Considered  by  the  Agency? 
Prohibition  Alternatives 
Exceptions  and  Mitigation  Measures 
Tongass  National  Forest  Alternatives 
What  is  the  Environmentally  Preferred 

Alternative? 
What  is  the  Final  Rule  and  What  Are  the 
Reasons  for  Selecting  that  Alternative? 
Prohibition  Alternatives 
Exceptions 

Tongass  National  Forest  Alternatives 
Decision  Summary 

Regulatory  Certifications 

Regulatory  Impacts 
Summary  of  the  Results  of  the  Regulatory 

Impact  Analysis 
Sununary  of  the  Results  of  the  Final 

Regulatory  Flexibility  Analysis 
Environmental  Impact 

The  Endangered  Species  Act  of  1973,  as 

Amended 
Other  Required  Disclosures 
Controlling  Paperwork  Burdens  on  The 

Public 
Unfunded  Mandates  Reform 
No  Takings  Implications 
Civil  Justice  Reform  Act 
Federalism  and  Consultation  with  Tribal 

Governments 

Introduction 

The  Department  of  Agriculture  is 
adopting  this  final  rule  to  protect  and 
conserve  inventoried  roadless  areas  on 
National  Forest  System  lands.  This 
preamble  states  the  basis  and  purpose  of 
the  rule,  includes  responses  to 
comments  received  on  the  proposed 
rule,  and  serves  as  the  record  of 
decision  for  this  rulemaking. 
Preparation  of  the  record  of  decision  is 
required  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1505.2)  implementing  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321).  This  document  sets  forth 
the  reasons  supporting  the  decision  to 
adopt  the  final  rule;  the  major  policy 
issues  that  were  raised  in  public 
comment;  responses  to  public  comment 
and  changes  adopted  in  response  to 
comments;  and  the  reasons  this  final 
rule  was  selected  from  among  the 
alternatives  considered  to  meet  the 
agency's  purpose  and  need,  as  described 


in  the  four  volume  final  environmental 
impact  statement  (FEIS)  and  project 
record,  which  are  incorporated  by 
reference.  Agency  responses  to 
comments  on  the  draft  environmental 
impact  statement  (DEIS)  are  contained 
in  Volxmie  3  of  the  Forest  Service 
Roadless  Area  Conservation  FEIS 
(November  2000).  Responses  in  Volimie 
3  relevant  to  the  final  rule  are 
summarized  in  this  document. 
Throughout  this  preamble  and  record  of 
decision,  citations  to  chapters  and  pages 
of  the  FEIS  are  provided  for  further 
information  regarding  the  alternatives 
and  effects  analysis;  for  example,  (FEIS 
Vol.  1,  3-237)  refers  to  volume  1, 
chapter  3,  page  237. 

Inis  final  rule  is  available  on  the 
Forest  Service  website 
(roadless.fs.fed.us),  along  with  the  FEIS 
and  much  of  the  record  supporting  the 
decision  for  this  final  rule. 

Purpose  and  Need  for  the  Roadless 
Area  Conservation  Rule 

The  Department  of  Agricultiu^  is 
responsible  for  managing  National 
Forest  System  resources  to  sustain  the 
health,  diversity,  and  productivity  of  the 
nation's  forests  and  grasslands  to  meet 
the  needs  of  present  and  future 
generations.  As  noted  in  the  USDA 
Forest  Service  Strategic  Plan  (2000 
Revision)  [www.fs.fed.us/plan,  October 
2000),  demands  for,  and  supplies  of, 
renewable  resources  change  over  time  in 
response  to  social  values,  new 
technology,  and  new  information.  In  the 
future,  expanding  urban  areas  and 
increased  fragmentation  of  private  lands 
make  it  likely  that  the  largest  and  most 
extensive  tracts  of  undeveloped  land 
will  be  those  in  public  ownership. 

This  final  rule  prohibits  road 
construction,  reconstruction,  and  timber 
harvest  in  inventoried  roadless  areas 
because  they  have  the  greatest 
likelihood  of  altering  and  fragmenting 
landscapes,  resulting  in  immediate, 
long-term  loss  of  roadless  area  values 
and  characteristics.  Although  other 
activities  may  also  compromise  roadless 
area  values,  they  resist  analysis  at  the 
national  level  and  are  best  reviewed 
through  local  land  management 
planning.  Additionally,  the  size  of  the 
existing  forest  road  system  and 
attendant  budget  constraints  prevent  the 
agency  from  managing  its  road  system  to 
the  safety  and  environmental  standards 
to  which  it  was  built.  Finally,  national 
concern  over  roadless  area  management 
continues  to  generate  controversy, 
including  costly  and  time-consuming 
appeals  and  litigation  (FEIS  Vol.  1, 1- 
16  to  1-17).  This  final  rule  addresses 
these  needs  in  the  context  of  a  national 
rulemaking. 
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Roadless  Area  Values  and 
Characteristics 

Inventoried  roadless  areas  considered 
in  this  rule  constitute  roughly  one-third 
of  all  National  Forest  System  lands,  or 
approximately  58.5  million  acres. 
Although  the  inventoried  roadless  areas 
comprise  only  2%  of  the  land  base  in 
the  continental  United  States,  they  are 
found  within  661  of  the  over  2,000 
major  watersheds  in  the  nation  (FEIS 
Vol.  1,  3-50)  and  provide  many  social 
and  ecological  benefits. 

As  urban  areas  grow,  undeveloped 
private  lands  continue  to  be  converted 
to  urban  and  developed  areas,  and  rural 
infrastructure  (such  as  roads,  airports, 
and  railways).  An  average  of  3.2  million 
acres  per  year  of  forest,  wetland, 
farmland,  and  open  space  were 
converted  to  more  urban  uses  between 
1992  and  1997.  In  comparison,  1.4 
million  acres  per  year  were  developed 
between  1982  and  1992.  The  rate  of  land 
development  and  urbanization  between 
1992  and  1997  was  more  than  twice  that 
of  the  previous  decade,  while  the 
population  growth  rate  remained  fairly 
constant  (FEIS  VoL  1,  3-12).  In  an 
increasingly  developed  landscape,  large 
unfragmented  tracts  of  land  become 
more  important.  For  example,  from  1978 
to  1994,  the  proportion  of  private  forest 
ownerships  of  less  than  50  acres  nearly 
doubled  (Birch,  T.W.  1996.  Private 
forest-land  owners  of  the  United  States, 
1994.  Resource  Bulletin  NE-134. 
Radnor,  PA:  USDA  Forest  Service. 
Northeastern  Experiment  Station.  183 
p).  Subdivision  and  other  diminishment 
of  tract  size  of  these  lands  can 
discourage  long-term  stewardship  and 
conservation. 

Inventoried  roadless  areas  provide 
clean  drinking  water  and  fimction  as 
biological  strongholds  for  populations  of 
threatened  and  endangered  species. 
They  provide  large,  relatively 
undistiu'bed  landscapes  that  are 
important  to  biological  diversity  and  the 
long-term  survival  of  many  at  risk 
species.  Inventoried  roadless  areas 
provide  opportunities  for  dispersed 
outdoor  recreation,  opporttmities  that 
diminish  as  open  space  and  natural 
settings  are  developed  elsewhere.  They 
also  serve  as  bulwarks  against  the 
spread  of  non-native  invasive  plant 
species  and  provide  reference  areas  for 
study  and  research  (FEIS  Vol.  1, 1-1  to 
1-4). 

The  following  values  or  features  often 
characterize  inventoried  roadless  areas 
(FEIS  Vol.  1,3-3  to  3-7): 

/fig/i  quality  or  undisturbed  soil, 
water,  and  air.  These  three  key 
resources  are  the  foundation  upon 
which  other  resource  values  and 


outputs  depend.  Healthy  watersheds 
catch,  store,  and  safely  release  water 
over  time,  protecting  downstream 
communities  from  flooding;  providing 
clean  water  for  domestic,  agricidtural, 
and  industrial  uses;  helping  maintain 
abimdant  and  healthy  fish  and  wildlife 
populations;  and  are  the  basis  for  many 
forms  of  outdoor  recreation. 

Sources  of  public  drinking  water. 
National  Forest  System  lands  contain 
watersheds  that  are  important  sources  of 
public  drinking  water.  Roadless  areas 
within  the  National  Forest  System 
contain  all  or  portions  of  354  municipal 
watersheds  contributing  drinking  water 
to  millions  of  citizens.  Maintaining 
these  areas  in  a  relatively  undisturbed 
condition  saves  downstream 
communities  millions  of  dollars  in 
water  filtration  costs.  Careful 
management  of  these  watersheds  is 
crucial  in  maintaining  the  flow  and 
affordability  of  clean  water  to  a  growing 
population. 

Diversity  of  plant  and  animal 
communities.  Roadless  areas  are  more 
likely  than  roaded  areas  to  support 
greater  ecosystem  health,  including  the 
diversity  of  native  and  desired 
nonnative  plant  and  animal 
communities  due  to  the  absence  of 
distiuhances  caused  by  roads  and 
accompanying  activities.  Inventoried 
roadless  areas  also  conserve  native 
biodiversity  by  serving  as  a  bulwark 
against  the  spread  of  nonnative  invasive 

SDdClGS. 

Habitat  for  threatened,  endangered, 
proposed,  candidate,  and  sensitive 
species  and  for  those  species  dependent 
on  large,  undisturbed  areas  of  land. 
Roadless  areas  function  as  biological 
strongholds  and  refuges  for  many 
species.  Of  the  nation's  species 
currently  listed  as  threatened, 
endangered,  or  proposed  for  listing 
under  the  Endangered  Species  Act, 
approximately  25%  of  animal  species 
and  13%  of  plant  species  are  likely  to 
have  habitat  within  inventoried  roadless 
areas  on  National  Forest  System  lands. 
Roadless  areas  support  a  diversity  of 
aquatic  habitats  and  commiuiities, 
providing  or  affecting  habitat  for  more 
than  280  threatened,  endangered, 
proposed,  and  sensitive  species.  More 
than  65%  of  all  Forest  Service  sensitive 
species  are  directly  or  indirectly 
affected  by  inventoried  roadless  areas. 
This  percentage  is  composed  of  birds 
(82%),  amphibians  (84%),  mammals 
(81%),  plants  (72%),  fish  (56%),  reptiles 
(49%),  and  invertebrates  (36%). 

Primitive,  Semi-Primitive  Non- 
Motorized,  and  Semi-Primitive 
Motorized  classes  of  dispersed 
recreation.  Roadless  areas  often  provide 
outstanding  dispersed  recreation 


opportimities  such  as  hiking,  camping, 
picnicking,  wildlife  viewing,  hunting, 
fishing,  cross-country  skiing,  and 
canoeing.  While  they  may  have  many 
Wilderness-like  attributes,  unlike 
Wilderness  the  use  of  mountain  bikes, 
and  other  mechanized  means  of  travel  is 
often  allowed.  These  areas  can  also  take 
pressure  off  heavily  used  wilderness 
areas  by  providing  solitude  and  quiet, 
and  dispersed  recreation  opportunities. 

Reference  landscapes.  The  body  of 
knowledge  about  the  effects  of 
management  activities  over  long  periods 
of  time  and  on  large  landscapes  is  very 
limited.  Reference  landscapes  of 
relatively  undisturbed  areas  serve  as  a 
barometer  to  measure  the  effects  of 
development  on  other  parts  of  the 
landscape. 

Natural  appearing  landscapes  with 
high  scenic  quality.  High  quality 
scenery,  especially  scenery  with 
natural-appearing  landscapes,  is  a 
primary  reason  that  people  choose  to 
recreate.  In  addition,  quality  scenery 
contributes  directly  to  real  estate  values 
in  nearby  communities  and  residential 
areas. 

Traditional  cultural  properties  and 
sacred  sites.  Traditional  cidtural 
properties  are  places,  sites,  structures, 
art.  or  objects  that  have  played  an 
important  role  in  the  cultural  history  of 
a  group.  Sacred  sites  are  places  that 
have  special  religious  significance  to  a 
group.  Traditional  cultural  properties 
and  sacred  sites  may  be  eligible  for 
protection  under  the  National  Historic 
Preservation  Act.  However,  many  of 
them  have  not  yet  been  inventoried, 
especially  those  that  occur  in 
inventoried  roadless  areas. 

Other  locally  identified  unique 
characteristics.  Inventoried  roadless 
areas  may  offer  other  locally  identified 
unique  characteristics  and  values. 
Examples  include  uncommon  geological 
formations,  which  are  valued  for  their 
scientific  and  scenic  qualities,  or  unique 
wetland  complexes.  Unique  social, 
cultiu^l,  or  historical  characteristics 
may  also  depend  on  the  roadless 
character  of  the  landscape.  Examples 
include  ceremonial  sites,  places  for 
local  events,  areas  prized  for  collection 
of  non-timber  forest  products,  or 
exceptional  hunting  and  fishing 
opportvmities. 

Fiscal  Considerations 

The  Department  is  also  concerned 
about  building  new  roads  in  inventoried 
roadless  areas,  when  there  presently 
exists  a  backlog  of  about  $8.4  billion  in 
deferred  maintenance  and 
reconstruction  on  the  more  than  386,000 
miles  of  roads  in  the  Forest 
Transportation  System.  The  agency 
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estimates  that  at  least  60,000  miles  of 
additional  unauthorized  roads  exist 
across  National  Forest  System  lands. 

The  agency  receives  less  than  20%  of 
the  funds  needed  annually  to  maintain 
the  existing  road  infrastructiu^.  As 
funding  needs  remain  immet,  the  cost  of 
fixing  deteriorating  roads  increases 
exponentially  every  year.  Failure  to 
maintain  existing  roads  can  also  lead  to 
erosion  and  water  quality  degradation 
and  other  environmental  problems  and 
potential  threats  to  human  safety.  It 
makes  little  fiscal  or  environmental 
sense  to  build  additional  roads  in 
inventoried  roadless  areas  that  have 
irretrievable  values  at  risk  when  the 
agency  is  struggling  to  maintain  its 
existing  extensive  road  system  (FEIS 
Vol.  1, 1-5  and  a-22).  The  National 
Forest  System  was  founded  more  than 
100  years  ago  to  protect  drinking  water 
supplies  and  furnish  a  sustainable 
supply  of  timber.  Neither  objective  is 
fully  achievable  given  the  present 
condition  of  the  existing  road  system. 
The  risks  inherent  in  building  new 
roads  in  presentiy  roadless  areas 
threaten  environmental,  social,  and 
economic  values. 

Development  activities  in  inventoried 
roadless  areas  often  cost  more  to  plan 
and  implement  than  on  other  National 
Forest  System  lands.  Some  planned 
timber  sales  in  inventoried  roadless 
areas  are  likely  to  cost  more  to  prepare 
and  sell  than  they  realize  in  revenues 
received.  Because  of  the  level  of  public 
controversy  and  analytical  complexity, 
projects  in  roadless  areas  often  require 
development  of  costiy  environmental 
impact  statements  for  most  resource 
development  activities,  including 
timber  harvesting,  in  inventoried 
roadless  areas.  In  some  cases,  road 
construction  costs  are  higher  due  to 
rugged  tmrain  or  sensitive  ecological 
factors.  Many  development  projects  in 
inventoried  roadless  areas  are  appealed 
or  litigated.  These  factors  contribute  to 
generally  higher  costs  for  the  agency  to 
plan  and  implement  development 
activities  in  inventoried  roadless  areas. 

National  Direction  vs.  Local 
Decisionmaking 

At  the  national  level.  Forest  Service 
officials  have  the  responsibility  to 
consider  the  "whole  picture"  regarding 
the  management  of  the  National  Forest 
System,  including  inventoried  roadless 
areas.  Local  land  management  planning 
efforts  may  not  always  recognize  the 
national  significance  of  inventoried 
roadless  areas  and  the  values  they 
represent  in  an  increasingly  developed 
landscape.  If  management  decisions  for 
these  areas  were  made  on  a  case-by-case 
basis  at  a  forest  or  regional  level, 


inventoried  roadless  areas  and  their 
ecological  characteristics  and  social 
values  could  be  incrementally  reduced 
through  road  construction  and  certain 
forms  of  timber  harvest.  Added  together, 
the  nation-wide  results  of  these 
reductions  could  be  a  substantial  loss  of 
quality  and  quantity  of  roadless  area 
values  and  characteristics  over  time. 

In  1972,  the  Forest  Service  initiated  a 
review  of  National  Forest  System 
roadless  areas  generally  larger  than 
5,000  acres  to  determine  their  suitability 
for  inclusion  in  the  National  Wilderness 
Preservation  System.  A  second  review 
process  completed  in  1979,  known  as 
Roadless  Area  Review  and  Evaluation  11 
(RARE  II),  resulted  in  another 
nationwide  inventory  of  roadless  areas. 
In  the  more  than  20  years  since  the 
completion  of  RARE  D,  Congress  has- 
designated  some  of  these  areas  as 
Wilderness.  Additional  reviews  have 
been  conducted  through  the  land 
management  planning  process  and  other 
large-scale  assessments.  The  58.5 
million  acres  of  inventoried  roadless 
areas  used  as  the  basis  for  this  analysis 
were  identified  from  the  most  recent 
analysis  for  each  national  forest  or 
grassland,  including  RARE  II,  land  and 
resource  management  planning,  or  other 
large-scale  assessments  such  as  the 
Southern  Appalachian  Assessment. 

Of  the  58.5  million  acres  of 
inventoried  roadless  areas  considered  in 
the  FE3S,  approximately  34.3  million 
acres  have  prescriptions  that  allow  road 
construction  and  reconstruction.  The 
remaining  24.2  million  acres  are 
currently  allocated  to  management 
prescriptions  that  prohibit  road 
construction;  however,  protections  in 
these  existing  plans  may  change  after 
future  forest  plan  amendments  or 
revisions. 

Over  the  past  20  years,  roads  have 
been  constructed  in  an  estimated  2.8 
millicMi  of  those  34.3  million  acres  of 
inventoried  roadless  areas.  The  agency 
anticipates  that  the  trend  of  building 
roads  in  inventoried  roadless  areas  will 
gradually  decrease  in  the  future  even 
without  this  rule  due  to  economic  and 
ecological  factors  already  discussed, 
changes  in  agency  policy,  increasing 
controversy  and  litigation,  and  potential 
listings  under  the  Endangered  Species 
Act.  While  these  anticipated  changes 
may  reduce  some  of  the  impact  to 
inventoried  roadless  areas,  they  would 
not  eliminate  the  future  threat  to 
roadless  area  values  (FEIS  Vol.  1. 1-14 
to  1-15). 

On  many  national  forests  and 
grasslands,  roadless  area  management 
has  been  a  major  point  of  conflict  in 
land  management  planning.  The 
controversy  continues  today, 


particularly  on  most  proposals  to 
harvest  timber,  build  roads,  or  otherwise 
develop  inventoried  roadless  areas.  The 
large  number  of  appeals  and  lawsuits, 
and  the  extensive  amount  of 
congressional  debate  over  the  last  20 
years,  illustrates  the  need  for  national 
direction  and  resolution  and  the 
importance  many  Americans  attach  to 
the  remaining  inventoried  roadless  areas 
on  National  Forest  System  lands  (FEIS 
Vol.  1,  1-16).  These  disputes  are  costly 
in  terms  of  both  fiscal  resources  and 
agency  relationships  with  conunuiuties 
of  place  and  communities  of  interest. 
Based  on  these  factors,  the  agency 
decided  that  the  best  means  to  reduce 
this  conflict  is  through  a  national  level 
rule. 

Importance  of  Watershed  Protection 

Watershed  protection  is  one  of  the 
primary  reasons  Congress  reserved  or 
authorized  the  purchase  of  National 
Forest  System  lands.  Watershed  health 
and  restoration  is  also  one  of  four 
emphasis  areas  in  the  agency's  Natural 
Resource  Agenda.  Protecting  the 
remaining  healthy  components  of  a 
watershed  provides  multiple  benefits 
and  a  strong  base  to  anchor  future 
restoration  in  unprotected  portions  of 
these  watersheds.  Rivers,  streams,  lakes, 
and  wetlands  within  a  watershed  are  the 
circulatory  system  of  ecosystems,  and 
water  is  the  vital  fluid  for  inhabitants  of 
these  ecosystems,  including  people 
(FEIS  Vol.  1,1-1). 

Inventoried  roadless  areas  comprise  a 
small  fraction  of  the  national  landscape, 
representing  less  than  2%  of  the  land 
base  of  the  continental  United  States. 
They  are,  however,  disproportionately 
important  to  the  small  percentage  of  the 
land  base  they  occupy.  Overall,  National 
Forest  System  watersheds  provide  about 
14%  of  the  total  water  flow  of  the 
nation,  about  33%  of  water  in  the  West 
(FEIS  Vol.  1 , 3-46).  Of  the  watersheds 
on  National  Forest  System  land,  661 
contain  inventoried  roadless  areas  and 
354  of  those  watersheds  serve  as  source 
areas  of  drinking  water  used  by  millions 
of  people  across  the  nation.  Therefore, 
the  health  of  these  watersheds  is 
important  to  people's  health  throughout 
the  United  States. 

Roads  have  long  been  recognized  as 
one  of  the  primary  human-caused 
sources  of  soil  and  water  disturbances 
in  forested  environments  (FEIS  Vol.  1, 
3—44).  For  example,  while  landslides  are 
a  natural  process,  extensive  research 
and  other  investigations  in  the  West 
have  closely  associated  land 
management  activities,  particularly 
reading  and  timber  harvest,  with 
accelerated  incidence  of  landslides  by 
several  orders  of  magnitude  (FEIS  Vol. 
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1,  3-58).  A  joint  study  by  the  Forest 
Service  and  Bureau  of  Land 
Management  in  Oregon  and  Washington 
found  that  of  1,290  landslides  reviewed 
in  41  sub-watersheds,  52%  were  related 
to  roads,  31%  to  timber  harvest,  and 
17%  occurred  in  undisturbed  forest 
(FEIS  Vol.  1,  3-59).  Another  evaluation 
of  landslides  initiated  by  the  Siuslaw 
National  Forest  found  that  roads  were 
the  source  of  41%  of  landslides,  harvest 
imits  less  than  20  years  old  were  the 
source  of  36% ,  while  natiiral  forest 
processes  accounted  for  the  remaining 
23%.  Without  the  disturbance  caused  by 
roads  and  associated  activities,  stream 
chaimels  are  more  likely  to  function 
naturally  (FEIS  Vol.  1.  3-54).  Current 
road  construction  and  timber  harvest 
practices  reduce  the  potential  for 
damage  associated  with  the  use  of 
earlier  and  less  sophisticated 
techniques.  However,  even  with  today's 
improved  design  standards  for  road 
construction  and  timber  harvest,  these 
activities  can  still  result  in  adverse 
effects  to  watersheds.  These  effects 
include  pollution,  changes  to  water 
temperatures  and  nutrient  cycles,  and 
increased  sediment  from  storm  or  runoff 
events  that  exceed  road  design 
standards  (FEIS  Vol.  1,  3-45  to  3-50). 

Improving  Ecosystem  Health 

Inventoried  roadless  areas  provide 
large,  relatively  undisturbed  blocks  of 
important  habitat  for  a  variety  of 
terrestrial  and  aquatic  wildlife  and 
plants,  including  hundreds  of 
threatened,  endangered,  and  sensitive 
species.  In  addition  to  their  ecological 
contributions  to  healthy  watersheds, 
many  inventoried  roadless  areas 
function  as  biological  strongholds  and 
refuges  for  a  number  of  species  and  play 
a  key  role  in  maintaining  native  plant 
and  animal  communities  and  biological 
diversity  (FEIS  Vol.  1.  3-123  to  3-124). 
For  example,  about  60%  of  unroaded  or 
very  low  road  density  sub  watersheds 
within  the  Interior  Columbia  Basin 
Ecosystem  Management  Project 
(ICBEMP)  assessment  area  are  aquatic 
strongholds  for  salmonid  populations 
(FEIS  Vol.  1,  3-161).  Inventoried 
roadless  areas  are  key  to  recovery  of 
salmon  and  steelhead  stocks  in  decline, 
providing  habitat  to  protect  species 
imtil  longer-term  solutions  can  be 
developed  for  migration,  passage, 
hatchery,  and  harvest  problems 
associated  with  the  decline  of 

radromous  fish. 
Species  richness  and  native 
biodiversity  are  more  likely  to  be 
effectively  conserved  in  larger 
undisturbed  landscapes,  such  as 
inventoried  roadless  areas  (FEIS  Vol.  1, 
3-142).  For  example,  inventoried 


roadless  areas  cover  approximately  21% 
of  the  centers  of  biodiversity  for  animals 
and  10%  for  plants  identified  in 
ICBEMP  (FEIS  Vol.  1,  3-144  and  3-173). 
Inventoried  roadless  areas  also  provide 
reference  landscapes  that  managers  can 
use  to  gauge  the  health  and  condition  of 
other  land  areas. 

Road  construction,  reconstruction, 
and  timber  harvesting  activities  can 
result  in  fragmentation  of  ecosystems, 
the  introduction  of  non-native  invasive 
species,  and  other  adverse  consequences 
to  the  health  and  integrity  of 
inventoried  roadless  areas  (FEIS  Vol.  1, 
3-128  to  3-136).  As  human-caused 
fragmentation  increases,  the  amount  of 
core  wildlife  habitat  decreases.  This 
fragmentation  results  in  decreased 
connectivity  of  wildlife  habitat  and 
wildlife  movement,  isolating  some 
species  and  increasing  the  risk  of  local 
extirpations  or  extinctions  (FEIS  Vol.  1, 
3-133).  The  value  of  inventoried 
roadless  areas  as  habitat  for  threatened, 
endangered,  and  sensitive  species  and 
as  biological  strongholds  can  also  be 
diminished  due  to  these  activities.  For 
example,  220  species  that  are  listed  as 
threatened,  endangered,  or  proposed  for 
listing  imder  the  Endangered  Species 
Act  and  1,930  agency-identified 
sensitive  species  rely  on  habitat  within 
inventoried  roadless  areas  (FEIS  Vol.  1, 
3-180).  The  Department  of  Agricultiu-e 
believes  that  the  risks  associated  with 
certain  development  activities  in 
inventoried  roadless  areas  should  be 
minimized  and  that  these  areas  should 
be  conserved  for  present  and  future 
generations. 

Need  for  Action 

Promulgating  this  rule  is  necessary  to 
protect  the  social  and  ecological  values 
and  characteristics  of  inventoried 
roadless  areas  from  road  construction 
and  reconstruction  and  certain  timber 
harvesting  activities.  Without 
immediate  action,  these  development 
activities  may  adversely  affect 
watershed  values  and  ecosystem  health 
in  the  short  and  long  term,  expand  the 
road  maintenance  backlog  which  would 
increase  the  financial  burden  associated 
with  road  maintenance,  and  perpetuate 
public  controversy  and  debate  over  the 
management  of  these  areas.  The  new 
planning  rules  provide  for  review  of 
other  activities  and  allow  for  additional 
protection  of  roadless  areas,  if 
warranted.  Adoption  of  this  final  rule 
ensures  that  inventoried  roadless  areas 
will  be  managed  in  a  manner  that 
sustains  their  values  now  and  for  futiu^ 
generations. 


Public  Comments  on  the  Proposed  Rule 

How  Was  Public  Involvement  Used  in 
the  Rulemaking  Process? 

In  January  1998,  Forest  Service  Chief 
Mike  Dombeck  proposed  to  temporarily 
suspend  road  construction  and 
reconstruction  in  most  inventoried 
roadless  areas  and  other  adjacent 
unroaded  areas,  and  provided  advance 
notice  of  revisions  to  the  regulations 
governing  the  management  of  the  Forest 
Transportation  System.  After  analyzing 
public  comments  on  the  proposal,  the 
Agency  issued  an  interim  rule  at  36  CFR 
part  212,  Administration  of  the  Forest 
Development  Transportation  System: 
Temporary  Suspension  of  Road 
Construction  and  Reconstruction  in 
Unroaded  Areas  (February  12,  1999;  64 
FR  7290).  This  hiterim  Roads  Rule 
suspended  road  construction  and 
reconstruction  in  certain  inventoried 
roadless  areas  for  18  months  (March 
1999  through  August  2000),  while  a 
long-term  forest  transportation  policy 
was  developed.  During  the  public 
comment  period  for  the  Interim  Roads 
Rule,  the  Agency  received 
approximately  119,000  public 
comments,  many  of  which  mentioned 
the  need  for  "permanent  protection"  of 
inventoried  roadless  areas. 

On  October  13,  1999,  President 
William  J.  Clinton  directed  the  Forest 
Service  to  develop  and  propose  for 
public  comment  regulations  that  would 
provide  appropriate  long-term 
protection  for  currentiy  inventoried 
roadless  areas.  The  public,  and  all 
interested  parties,  were  to  have  the 
opportunity  to  review  and  conunent  on 
the  proposed  regulations. 

To  comply  with  this  presidential 
directive,  the  agency  published  a  notice 
of  intent  to  prepare  a  DEIS  in  the 
Federal  Register  (64  FR  56306)  on 
October  19,  1999,  and  annoimced  the 
initiation  of  the  public  rulemaking 
process  to  propose  the  protection  of 
certain  roadless  areas  within  the 
National  Forest  System.  Section  553(a) 
of  the  Administrative  Procedures  Act 
exempts  public  property  rules  from  the 
public  involvement  requirements  set 
forth  in  section  553.  In  1971,  the  United 
States  Department  of  Agriculture 
published  a  volimtary  waiver  of  the 
exemption  from  the  notice  and 
comments  requirements  of  5  U.S.C. 
553(b)  and  (c)  (36  FR  13804). 
Accordingly,  the  Forest  Service 
published  a  proposed  rulemaking  in  the 
Federal  Register  and  provided 
opportunity  for  public  participation 
during  the  development  of  the  proposed 
and  final  rules.  [See  Rodway  v.  USDA, 
514  F.2d  809  {D.C.  Cir.  1975)). 
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On  May  10.  2000,  the  Forest  Service 
issued  a  proposed  rule  in  the  Federal 
Register  (65  FR  30276).  The  notice  of 
availability  of  the  DEIS  was  published 
in  the  Federal  Register  on  May  19,  2000 
(65  FR  31898).  The  public  comment 
period  on  the  proposed  rule  and  DEIS 
closed  on  July  17,  2000.  The  notice  of 
availability  of  the  FEIS  was  published  in 
the  Federal  Register  on  November  17, 
2000  (65  FR  69513). 

The  agency's  notice  of  intent  to 
prepare  an  environmental  impact 
statement  drew  about  16,000  people  to 
187  public  meetings  and  elicited  more 
than  517,000  responses.  Although  the 
purpose  of  the  notice  of  intent  was 
merely  to  solicit  issues  that  the  public 
thought  should  be  addressed  in  the 
development  of  a  DEIS,  the  Forest 
Service  provided  maps  and  other 
information  to  address  public  concerns 
and  questions.  On  March  15,  2000,  two 
months  before  release  of  the  proposed 
rule  and  DEIS,  news  releases  and  letters 
were  sent  to  news  media,  other  Federal, 
State,  and  local  government  agencies, 
libraries,  and  Forest  Service  units  to 
explain  how  to  obtain  the  proposed  rule 
and  DEIS  in  a  variety  of  electronic  and 
hardcopy  formats.  The  proposed  action 
and  other  alternatives,  background 
information,  and  a  schedule  of  public 
meetings  were  posted  on  the  agency's 
Roadless  Area  Conservation  website 
(roadless,  fs.  fed.  us). 

The  Forest  Service  hosted  two  cycles 
of  meetings  during  the  comment  period 
on  the  DEIS  and  proposed  rule — one  for 
information  sharing  and  discussion  and 
the  other  to  collect  oral  conunents. 
Written  comments  were  collected  at 
both  meetings.  About  430  public 
meetings  were  held — about  230  for 
information  sharing  and  written 
comments  and  about  200  for  collecting 
oral  and  written  conunents.  Every 
national  forest  and  grassland  hosted  at 
least  two  meetings.  These  meetings 
drew  over  23,000  people  nationwide. 

The  Forest  Service  also  received 
comments  by  postal  and  electronic  mail 
and  by  telefax.  By  the  close  of  the 
comment  period,  the  agency  received 
over  1  million  postcards  or  other  form 
letters;  60,000  original  letters:  90,000 
electronic  mail  messages;  and  several 
thousand  telefaxes  (FEIS  Vol.  1, 1-7). 
The  Forest  Service's  Content  Analysis 
Enterprise  Team  in  Salt  Lake  City,  Utah, 
organized  and  analyzed  the  comments 
on  the  proposal.  Some  respondents 
focused  their  remarks  on  provisions  of 
the  proposed  rule,  others  concentrated 
on  the  alternatives  and  analyses 
contained  in  the  DEIS,  and  many 
comments  applied  to  both  dociunents. 

Information  from  the  formal  public 
meetings,  letters,  emails,  telefaxes,  and 


other  soiirces  were  all  included  in  the 
FEIS  analysis.  The  Forest  Service 
reviewed,  analyzed,  and  responded  to 
those  comments.  Responses  to 
comments  directly  related  to  the 
proposed  rule  are  included  in  this 
preamble.  An  explanation  of  the 
comment  analysis  process  and  how  the 
conunents  were  used  to  clarify  text, 
modify  alternatives  or  analysis,  or 
augment  technical  information  is 
included  in  Volume  3  of  the  FEIS. 

One  of  the  major  process  concerns 
expressed  was  that  the  agency  did  not 
give  the  public  and  govenunental 
entities,  such  as  Tribes,  States,  and 
coimties  adequate  notice  or  time  to 
comment  on  the  proposed  action.  The 
agency  recognizes  that  many  groups 
woidd  have  preferred  additional  time 
for  review  and  comment.  However,  the 
time  period  was  adequate  to  allow  for 
more  than  1.6  million  comments  to  be 
received  throughout  the  process. 
Throughout  the  process,  the  agency's 
website  has  provided  up-to-date 
information  for  interested  parties  to 
learn  about  the  proposed  action.  The 
straightforward  nature  of  the  proposed 
rule  and  the  sheer  voliune  of  conunents 
received  are  compelling  evidence  that 
there  was  an  adequate  opportimity  for 
the  public  to  be  heard,  and  sufficient 
information  for  officials  to  make  a 
reasoned  and  informed  decision. 

Since  the  publication  of  the  FEIS,  the 
agency  has  received  comments  on  the 
FEIS  and  the  preferred  alternative. 
Generally,  these  comments  mirror 
comments  received  on  the  NOI  and 
DEIS.  The  majority  of  these  respondents 
asked  for  the  prohibitions  to 
immediately  take  effect  on  the  Tongass 
National  Forest,  and  for  additional 
prohibitions  on  off-highway  vehicle  use, 
grazing,  and  mining  activities.  Some 
respondents  provided  additional 
information  on  potential  environmental 
and  economic  effects,  which  the  agency 
has  reviewed  and  determined  fall 
within  the  range  of  effects  disclosed  in 
the  FEIS.  These  comments  were 
considered  by  the  agency  in  the 
development  of  the  final  rule  and  are  in 
the  project  record. 

What  General  Issues  Were  Identified 
Regarding  the  Proposed  Rule  and  Draft 
Environmental  Impact  Statement? 

Overview.  Comments  on  the  notice  of 
intent,  the  proposed  rule,  and  the  DEIS 
illustrated  strongly  held  individual 
values  and  beliefs  and  a  wide  range  of 
views  on  how  to  manage  inventoried 
roadless  areas.  These  comments  can  be 
divided  into  two  basic  and  very 
different  perspectives  (FEIS  Vol.  1,  1-8 
to  1-9).  One  perspective  is  that 
decisions  concerning  management  of 


inventoried  roadless  areas  should  be  left 
to  the  local  responsible  official,  without 
national  intervention.  The  other 
perspective  is  that  national  prohibitions 
on  road  construction,  reconstruction, 
and  timber  harvest  in  inventoried 
roadless  areas,  along  with  a  stop  to  other 
activities,  must  occiu  from  a  national 
level,  as  local  decisionmaking  does  not 
always  reflect  the  national  significance 
of  the  issues  involved.  The  agency 
considered  and  attempted  to  balance 
both  perspectives  throughout  this 
rulemaking. 

These  two  viewpoints  focused  on  six 
major  categories  of  issues  in  the  DEIS  as 
follows:  public  access,  identification  of 
other  unroaded  areas,  exemptions  and 
exceptions,  environmental  effects,  local 
involvement  (decisionmaking),  and  the 
effect  on  forest  dependent  communities 
(FEIS  Vol.  1,1-9  to  1-14). 

After  reviewing  and  analyzing  the 
public  comments  received  during  the 
comment  period  for  the  proposed  rule 
and  DEIS,  the  agency  foxmd  that  these 
major  issue  categories  were  still  valid. 
Public  comment  within  these  categories 
is  incorporated  in  the  discussions  of 
specific  issues  and  comments  related  to 
each  section  of  the  proposed  rule.  These 
issues  also  have  been  used  for  the 
following  purposes  in  the  rulemaking 
process:  to  determine  the  scope  of  the 
proposal  (type  of  decision  to  be  made); 
to  develop  a  range  of  alternatives;  to 
identify  possible  mitigation  measures;  to 
direct  the  analysis  of  potential 
environmental,  social,  and  economic 
effects;  and  to  ensiue  that  the  agency  is 
operating  vnthin  its  legal  authorities. 

Issues  Raised  by  Those  Opposed  to 
Prohibitions.  This  group  indicated  that 
inventoried  roadless  areas  should 
remain  available  for  road  construction  , 
and  reconstruction  to  obtain  resources, 
to  provide  increased  motorized 
recreation  opportunities,  and  for  other 
uses.  These  individuals  expressed  the 
viewpoint  that  roadless  areas,  with 
active  and  prudent  management,  could 
support  both  intrinsic  benefits  and 
commodity  uses,  and  that  local 
responsible  officials  should  make 
management  decisions  on  inventoried 
roadless  areas.  This  group  also  indicated 
that  environmental  concerns  should  not 
take  precedence  over  human  needs  and 
desired  uses,  and  that  maintaining  a 
healthy  environment  should  not 
preclude  resource  production, 
motorized  access,  and  developed 
recreation  opportunities. 

Many  memoers  of  this  group  also 
stated  that  conservation  requires  active 
management,  such  as  providing  roads 
for:  thinning  forest  vegetation,  insect 
and  disease  treatment,  commodity 
resource  production,  hazardous  fuels 
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reductions,  and  the  development  of 
recreation  facilities.  They  stressed 'that 
the  failure  to  actively  manage  forests 
and  grasslands  could  result  in  insect 
infestations  and  imcharacteristic 
wildfire  effects,  and  asserted  that 
prudent  management  would  benefit 
people  and  wildlife.  They  expressed 
concern  for  the  impact  this  rule  would 
have  on  futiue  generations  that  would 
not  be  able  to  participate  in  a  lifestyle 
that  is  dependent  on  resource  use  and 
production.  They  said  that  if  futiu« 
generations  would  not  be  able  to  access 
the  land,  they  would  not  value  the  land. 

Issues  Raised  by  Those  Who  Favor 
Prohibitions.  These  respondents 
indicated  that  they  viewed  forestlands 
as  whole  ecosystems  and  that  they 
thought  roadless  areas  should  be 
conserved  for  their  intrinsic  values  and 
for  esthetic  benefits  to  humans.  In  their 
view,  roadless  areas  should  be  allowed 
to  evolve  naturally  through  their  own 
djrnamic  processes,  although  some 
proponents  agreed  with  the  need  for 
limited  stewardship  activity.  This 
second  group  stressed  that  human 
desire  for  commodity  production  should 
take  second  place  to  needs  for  a  healthy 
environment  (both  locally  and  globally), 
for  quiet  natural  places,  for  spiritual  and 
psychological  regeneration,  and  to  meet 
the  needs  of  other  living  things.  They 
indicated  that  the  social  and  economic 
needs  of  forest-dependent  users  could 
be  met  through  job  retraining,  through 
development  of  alternative  materials, 
and  by  designating  already  developed 
areas  for  motorized  recreation  and  other 
ground-disturbing  activities. 

Most  of  the  respondents  in  this 
second  group  maintained  that  the 
proposed  rule  did  not  prohibit  enough 
development  activities.  They  stated  that 
the  final  rule  should  immediately  ban 
timber  harvest,  other  commodity 
production,  and  motorized  recreation 
from  roadless  areas  1 ,000  acres  or  larger, 
and  that  the  agency  should  not  defer 
conservation  of  roadless  areas  to  future 
land  management  planning  processes. 
They  also  stressed  that  the  Tongass 
National  Forest  should  be  included  in 
this  conservation  effort,  an  issue  that  the 
agency  specifically  requested  comment 
on  in  the  DEIS.  Many  respondents  in 
this  group  expressed  a  desire  that  future 
generations  receive  the  benefits  of  clean 
air  and  water,  habitat  adequate  to  assure 
species  diversity,  and  other  social  and 
ecological  values  provided  by 
inventoried  roadless  areas. 

Issues  Raised  by  Federal,  Tribal,  State 
and  Local  Public  Officials.  The  agency 
received  many  comments  from  Federal, 
Tribal,  State  and  local  public  officials 
and  agencies  across  the  coimtry.  Letters 
received  from  these  sources  during  the 


comment  period  on  the  DEIS  are 
published  in  Volume  4  of  the  FEIS. 
These  comments  reflect  a  cross-section 
of  the  comments  received  from  the 
public  at  large. 

Many  public  officials  from  States  and 
counties  concerned  about  access  to  and 
across  National  Forest  System  lands  and 
concerned  about  forest  dependent 
communities  expressed  strong 
opposition  to  the  proposed  rule,  citing 
negative  economic  impacts  to  these 
communities  and  commodity 
production  industries,  as  well  as 
negative  impacts  to  rural  lifestyles. 
Access  to  State-owned  lands  and 
impacts  to  statutory  rights-of-way  across 
public  lands  were  major  concerns  as 
well.  In  general,  those  Western  States 
with  the  greatest  roadless  acreage  (for 
example,  Idaho,  Montana,  Nevada, 
Utah,  and  Wyoming)  tended  to  generate 
the  greatest  niunber  of  negative 
comments  from  Governors,  agencies, 
and  officials.  Public  officials  from  areas 
with  larger  urban  populations  generally 
supported  the  proposed  rule  because  of 
their  expressed  desire  for  recreation 
opportunities,  protection  of  water 
quality,  and  undisturbed  landscapes. 

The  following  examples  illustrate 
these  different  views.  In  the  State  of 
Washington,  some  of  the  officials  and 
agencies  writing  in  support  of  the 
proposed  rule  included  the  Governor, 
King  and  Spokane  Coiuities,  and  the 
Seattle  City  Council,  while  Stevens 
County,  the  City  of  Forks,  and  the  City 
of  Port  Angeles  were  opposed  (FEIS  Vol. 
4,  573,  579,  583  to  588).  In  Missouri,  the 
Dent  County  Commission  was  opposed 
to  the  proposal  while  the  State's 
Department  of  Natural  Resources  was 
supportive  (FEIS  Vol.  4,  250  to  252). 

Comments  from  agencies  also  varied 
according  to  the  anticipated  effects  to 
their  management  programs.  For 
example,  the  Florida  Fish  and  Wildlife 
Conservation  Commission  saw  the 
proposed  rule  as  resulting  in  positive 
benefits  for  native  wildlife  and  plant 
communities,  while  the  Virginia 
Department  of  Game  and  Inland 
Fisheries  saw  the  proposal  as  harmful  to 
wildlife  and  the  management  of  wildlife 
(FEIS  Vol.  4,  79  to  81,  571).  Most 
responding  Department  of 
Transportation  offices  were  concerned 
over  access  and  maintenance  issues. 

Letters  from  Tribal  officials  provided 
mixed  comments  and  concerns.  Some 
Tribes  were  generally  supportive  of  the 
proposed  rule,  with  the  provision  that 
traditional  uses  of  the  land  and  access 
to  cultural  and  sacred  sites  be  allowed 
to  continue.  Other  Tribes  expressed 
concern  about  how  the  proposal  might 
affect  economic  opportimities.  Still 
others  believed  that  the  rule  should 


further  restrict  certain  activities  in 
inventoried  roadless  areas  that  may 
affect  adjacent  Tribal  lands. 

What  Specific  Issues  Were  Raised  on  the 
Proposed  Rule  and  What  Changes  Did 
the  Agency  Make  From  Proposed  To 
Final  Rules? 

The  following  is  a  section-by-section 
discussion  of  issues  raised  and 
comments  received  on  the  proposed 
rule,  the  agency's  response,  and  a 
description  of  changes  made  to  the  rule. 

Proposed  §  294.10— Purpose.  This 
proposed  section  identified  the  agency's 
goal  of  providing  lasting  protection  for 
inventoried  roadless  areas  and  other 
imroaded  areas  of  the  National  Forest 
System  in  the  context  of  multiple-use 
management. 

Comment  on  Multiple-Use.  Some 
respondents  conunented  that  the 
proposed  rule  did  not  provide  for 
multiple-use  of  inventoried  roadless 
areas,  since  resources  caimot  always  be 
accessed  and  developed  without  roads 
and,  therefore,  for  example,  forest  health 
issues  could  not  be  addressed. 

Response.  The  Multiple-Use 
Sustained- Yield  Act  of  1960  (MUSYA) 
provides  the  Forest  Service  authority  to 
manage  national  forest  and  grasslands 
"for  outdoor  recreation,  range,  timber, 
watershed,  and  wildlife  and  fish 
purposes."  The  NFMA  reaffirmed 
multiple-use  and  sustained-yield  as  the 
guiding  principles  for  land  management 
planning  of  National  Forest  System 
lands  (16  U.S.C.  1600, 1604). 

In  defining  "multiple  use,"  the 
MUSYA,  as  amended,  clearly  provides 
that  under  multiple-use  management 
some  land  will  be  used  for  less  than  all 
of  the  possible  resoiuce  uses  of  the 
national  forests  and  grasslands.  The  act 
also  provides  that  even  the 
establishment  of  wilderness  areas  is 
consistent  with  the  piuposes  and 
provisions  of  the  act.  The  Roadless  Area 
Conservation  rule,  unlike  the 
establishment  of  wilderness  areas,  will 
allow  a  multitude  of  activities  including 
motorized  uses,  grazing,  and  oil  and  gas 
development  that  does  not  require  new 
roads  to  continue  in  inventoried 
roadless  areas. 

Ciurently,  a  wide  range  of  multiple 
uses  is  permitted  in  inventoried 
roadless  areas  subject  to  the 
management  direction  in  forest  plans.  A 
wide  range  of  multiple  uses  will  still  be 
allowable  under  the  provisions  of  this 
rule.  The  National  Forest  System 
contains  an  extensive  system  of  roads 
measuring  approximately  386,000  miles. 
This  final  rule  will  not  close  or 
otherwise  block  access  to  any  of  those 
roads;  the  final  rule  merely  prohibits  the 
construction  of  new  roads  and  the 
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reconstruction  of  existing  roads  in 
inventoried  roadless  areas. 

Under  this  final  rule,  management 
actions  that  do  not  require  the 
construction  of  new  roads  will  still  be 
allowed,  including  activities  such  as 
timber  harvesting  for  clearly  defined, 
limited  purposes,  development  of  valid 
claims  of  locatable  minerals,  grazing  of 
livestock,  and  off-highway  vehicle  use 
where  specifically  permitted.  Existing 
classified  roads  in  inventoried  roadless 
areas  may  be  maintained  and  used  for 
these  and  other  activities  as  well.  Forest 
health  treatments  for  the  purposes  of 
improving  threatened,  endangered, 
proposed,  or  sensitive  species  habitat  or 
maintaining  or  restoring  the 
characteristics  of  ecosystem 
composition  and  structxire,  such  as 
reducing  the  risk  of  uncharacteristic 
wildfire  effects,  will  be  allowed  where 
access  can  be  gained  through  existing 
roads  or  by  equipment  not  requiring 
roads.  Also,  see  the  response  to 
proposed  §  294.12  for  further  discussion 
oftheMUSYA. 

(Jomment  on  Forest  Plan 
Amendments.  Many  respondents 
asserted  that  the  rule  would  supersede 
forest  plans,  the  National  Forest 
Management  Act,  and  land  management 
planning  regulations,  and  thus  exceed 
existing  statutory  authority.  Others 
contended  that  the  rule  would  require 
an  amendment  to  forest  plans. 

Response.  The  preamble  to  the  recent 
NFMA  planning  regulations  identify 
that  "(pllanning  will  be  conducted  at 
the  appropriate  level  depending  on  the 
scope  and  scale  of  the  issues."  The 
Department  went  on  to  note  that 
"[flimdamental  to  this  rule  is  the  notion 
that  there  is  a  hierarchy  of  scale  to  be 
considered  when  addressing  resource 
management  issues,  and  that  it  is  the 
nature  of  the  issue  that  guides  the 
selection  of  the  appropriate  scale  and 
level  of  the  organization  to  address  it" 
(65  FR  67523).  The  use  of  rulemaking  to 
address  the  conservation  of  inventoried 
roadless  areas  is  both  appropriate  and 
consistent  with  the  NFMA 
implementing  regulations. 

Just  as  development  and  approval  of 
forest  plans  must  conform  to  existing 
laws  and  regulations,  new  laws  or 
regulations,  including  this  rule,  can 
supersede  existing  forest  plan 
management  direction.  This  rulemaking 
process  does  not  require  amendments  or 
revisions  to  forest  plans.  However,  a 
Forest  or  Grassland  Supervisor  may 
consider  whether  an  amendment  or 
revision  is  appropriate  given  overall 
circiunstances  for  a  particular 
administrative  unit. 

Comment  on  Roadless  Areas  in  Forest 
Planning.  A  few  respondents  stated  that 


the  purposed  section  should  require  the 
incorporation  of  roadless  area  protection 
into  forest  plans. 

Response.  The  recently  revised 
regidations  at  36  CFR  part  219  guiding 
the  development  of  forest  plans 
(November  9,  2000;  65  FR  67571) 
contain  a  requirement  at  §  219.9(b)(8) 
that  provides  additional  protection  for 
unroaded  and  inventoried  roadless 
areas.  During  the  plan  revision  process, 
or  at  other  times  as  deemed  appropriate, 
the  responsible  official  must  identify 
and  evaluate  inventoried  roadless  areas 
and  unroaded  areas  and  then  determine 
which,  if  any,  of  those  areas  warrant 
additional  protection  and  the  level  of 
protection  to  be  afforded.  For  this 
reason,  there  is  no  need  to  add  the 
suggested  language  to  the  purpose 
section  of  the  final  rule.  In  fact, 
inclusion  of  these  procedures  in  the 
new  planning  regulations  is  why  the 
procedures  proposed  at  §  294.13  have 
been  removed  from  this  rule. 

Summary  of  Changes  in  Section 
294.10  of  the  Final  Rule.  Having 
considered  the  comments  received,  the 
agency  has  retained  the  purpose  section 
with  two  changes:  (1)  The  sentence  has 
been  reorganized  to  emphasize  that  the 
goal  of  providing  lasting  protection  of 
roadless  areas  must  occur  within  the 
context  of  multiple-use  management; 
and  (2)  the  agency  has  removed  the 
reference  to  "other  unroaded  areas"  in 
this  section,  since,  as  already  noted,  the 
new  land  and  resource  management 
planning  regulations  at  36  CFR  part  219 
provide  for  evaluation  of  these  areas  at 
the  time  of  land  and  resource 
management  plan  revision  (FEIS  Vol.  1, 
1-16). 

Proposed  Section  294.11  Definitions. 
This  section  set  out  the  terms  and 
definitions  used  in  the  proposed  rule. 
The  proposed  rule  contained  definitions 
for  the  following  terms:  "inventoried 
roadless  areas,  responsible  official,  road, 
classified  road,  unclassified  road,  road 
construction,  road  maintenance,  road 
reconstruction,  (road)  realignment, 
(road)  improvement,  (road)  rebuilding, 
unroaded  area,  unroaded  portion  of  an 
inventoried  roadless  area." 

Comment  on  "Inventoried  Roadless 
Area"  Definition.  Some  respondents 
requested  a  modification  of  the 
definition  for  "inventoried  roadless 
area"  to  include  "imdeveloped  areas  of 
1,000  acres  and  larger"  rather  than 
"undeveloped  areas  exceeding  5,000 
acres."  Others  thought  that  including 
references  to  the  minimimi  criteria  for 
wilderness  made  the  definition  too 
restrictive,  eliminating  otherwise 
deserving  areas  from  protection.  Some 
expressed  confusion  over  which 
inventories  were  used  to  determine 


inventoried  roadless  areas,  and  the 
possibility  of  error  in  identifying 
inventoried  roadless  areas. 

Response.  The  proposed  definition  of 
inventoried  roadless  area  was  based  on 
a  group  of  roadless  areas  that  were 
evaluated  for  wilderness  consideration 
beginning  in  the  1970's  and  through 
subsequent  planning  efforts.  With  the 
publication  of  the  DEIS  and  now  the 
FEIS,  the  agency  can  now  define  these 
inventoried  roadless  areas  as  those  areas 
identified  in  the  set  of  maps  contained 
in  Volume  2  of  the  FEIS  or  subsequent 
revisions.  These  maps  are  maintained  at 
the  national  headquarters  of  the  Forest 
Service  and  are  the  official  maps  for  the 
final  rule.  In  the  event  a  modification  to 
correct  any  clerical,  typographical,  or 
other  technical  error  is  needed,  the 
change  will  be  made  to  the  national 
headquarters  maps  and  corrected  copies 
of  the  maps  made  available  to  other 
administrative  units.  This  definition 
does  not  apply  to  future  areas  that  may 
be  inventoried  for  wilderness 
consideration  or  other  purposes.  This 
modification,  which  removed  the 
historical  context  for  the  definition  of 
inventoried  roadless  area,  has  been 
included  in  the  final  rule. 

Comment  on  "Unroaded  Area" 
Definition.  The  identification  of 
unroaded  areas  other  than  those  already 
inventoried  was  a  major  issue.  It  was 
imclear  to  some  respondents  whether 
the  presence  of  unclassified  roads 
would  be  a  factor  in  determining 
whether  an  area  qualified  as  an 
imroaded  area.  Others  thought  that  the 
definition  of  "unroaded  area"  should 
not  include  unclassified  roads  because 
such  areas  could  not  foster  isolation, 
independence,  or  an  imdisturbed 
setting.  Others  suggested  that  these 
issues  are  better  resolved  through  local 
land  management  planning.  The  public 
suggested  various  criteria  and  processes 
for  the  protection  and  management  of 
these  other  imroaded  areas. 

Response.  These  suggestions  were 
considered  under  procedural 
alternatives  A  through  D  in  the  DEIS. 
Since  the  comment  period  on  the  DEIS 
closed,  the  consideration  of  other 
unroaded  areas  has  been  addressed  in 
the  context  of  the  final  plaiming 
regidations  at  36  CFR  part  219.  The 
agency  agreed  with  the  respondents 
who  believed  these  types  of  planning 
issues  were  more  appropriately 
addressed  in  the  context  of  the  planning 
rule  and  local  land  management 
planning.  Thus,  comments  on  how  to 
consider  and  manage  these  other 
unroaded  areas  were  considered  in  the 
preparation  of  the  plaiming  rule.  As 
explained  in  the  discussion  of  the 
agency's  response  to  proposed  §  294.13 
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later  in  this  preamble,  the  provisions  of 
the  proposed  rule  relevant  to  unroaded 
areas  have  been  removed.  Therefore,  the 
term  "unroaded  area"  is  no  longer 
needed. 

Comment  on  "Responsible  Official" 
Definition.  Some  respondents  wanted  to 
know  whether  the  responsible  official 
for  activities  within  an  inventoried 
roadless  area  would  be  a  District  Ranger, 
Forest  Supervisor,  or  Regional  Forester. 

Response.  The  appropriate 
responsible  official,  as  defined  in  the 
proposed  rule,  depends  on  the  decision 
under  consideration.  For  example, 
District  Rangers  often  make  decisions 
regarding  trail  construction,  special  use 
authorizations,  and  wildlife  habitat 
improvement  projects.  Forest 
Supervisors  typically  make  decisions  on 
major  developed  recreation  sites,  large 
timber  sales,  and  ski  area  developments. 
This  rule  does  not  alter  existing 
delegations  of  authority  for  Forest 
Service  responsible  officials.  Because 
the  scope  of  a  proposed  decision 
determines  who  vtdll  make  the  decision, 
the  definition  of  "responsible  official" 
must  be  broad  enough  to  embrace  the 
various  possibilities.  Therefore,  the  final 
rule  retains,  without  change,  the 
definition  in  the  proposed  rule. 

Comment  on  "Road"  Definition. 
Respondents  expressed  concern  that  the 
definition  of  a  road  was  ambiguous  and 
failed  to  recognize  the  primitive 
travelways  used  by  motorized 
recreationists.  Some  respondents  were 
concerned  that  the  definition  indicated 
permission  for  the  construction  of  a 
travelway  over  50  inches  wide  for  off- 
road  vehicles  if  the  road  was 
determined  to  be  a  trail.  Other 
respondents  thought  that  the  definition 
of  classified  roads  should  include 
Revised  Statute  (R.S.)  2477  roads. 

Response.  For  agency  consistency, 
this  final  rule  includes  the  same 
definitions  of  "road,"  "classified  road," 
"unclassified  road,"  and  "temporary 
road"  that  are  contained  in  the  National 
Forest  System  Road  Management 
regulations  (36  CFR  part  212)  and  policy 
(Forest  Service  Manual  7700  and  7710) 
transmitted  on  January  4,  2001  for 
publication  in  the  Federal  Register. 
Based  on  consideration  of  public 
comment  received  on  the  road 
management  proposal,  these  definitions 
were  revised  for  clarity  and  a  definition 
for  "temporary  road"  was  added. 

A  trail  is  established  for  travel  by  foot, 
stock,  or  trail  vehicle,  and  can  be  over, 
or  under,  50  inches  wide.  Nothing  in 
this  paragraph  as  proposed  was 
intended  to  prohibit  the  authorized 
construction,  reconstruction,  or 
maintenance  of  motorized  or  non- 
motorized  trails  that  are  classified  and 


managed  as  trails  pursuant  to  existing 
statutory  and  regulatory  authority  and 
agency  direction  (FSM  2350).  Nor  was 
anything  in  this  paragraph  intended  to 
condone  or  authorize  the  use  of  user 
created  or  unauthorized  roads  or  trails. 
These  decisions  are  made  subject  to 
existing  agency  regulations  and  policy 
and  that  intent  has  been  retained  in  the 
final  rule. 

Future  claims  and  existing  rights  for 
R.S.  2477  roads  would  not  be  affected 
by  this  rule.  The  agency  recognizes 
valid  R.S.  2477  ri^ts-of-way.  However, 
the  validity  of  R.S.  2477  assertions  must 
be  evEiluated  on  a  case-by-case  basis. 
Therefore,  there  is  no  need  to  modify 
the  definition  of  classified  road  for  this 
purpose. 

Comment  on  Road  Management 
Terms.  Some  respondents  thought  the 
definitions  of  "road  construction," 
"maintenance,"  "reconstruction," 
"realignment,"  "improvement,"  and 
"rebuilding"  were  confusing.  Others 
wanted  clarification  on  whether  the 
terms  applied  only  to  classified  roads, 
or  to  unclassified  roads  as  well. 

Response.  As  previously  noted  in  this 
preamble,  this  final  rule  includes  the 
definitions  of  road  management  terms 
adopted  in  the  final  National  Forest 
System  Road  Management  Rule  and 
policy.  The  definition  of  "rebuilding" 
has  been  removed;  the  definition  of 
"road"  has  expanded  to  include 
"temporary  road;"  and  the  other  terms 
were  revised  in  the  final  road 
management  policy  and  are  used 
verbatim  in  this  rule  for  consistency. 

Comment  on  "Unroaded  Portion  of  an 
Inventoried  Roadless  Area"  Definition. 
Many  respondents  considered  the  term 
and  definition  of  "unroaded  portion  of 
an  inventoried  roadless  area"  confusing 
and  remarked  that  they  did  not 
understand  how  it  would  be  applied.  In 
response  to  the  identified  preferred 
alternative  in  the  FEIS,  which  would 
have  applied  the  prohibitions  to 
developed  portions  of  inventoried 
roadless  areas,  respondents  questioned 
why  the  agency  would  seek  to  protect 
roadless  area  values  and  characteristics 
in  areas  that  have  already  been  roaded 
and  had  timber  harvest,  thereby 
negating  the  very  characteristics  this 
rule  seeks  to  protect. 

Response.  One  of  the  primary 
objectives  of  this  rulemaking  was  to 
resolve  the  longstanding  controversies 
surrounding  management  of  inventoried 
roadless  areas.  Without  additional 
clarification,  the  definition  of 
"unroaded  portion  of  an  inventoried 
roadless  area"  could  have  begun  a  new 
round  of  land  management  plan 
inventories  and  controversy  about  how 
to  identify  the  boundary  between  the 


roaded  and  unroaded  portions  of  these 
areas.  This  had  the  potential  to  increase 
rather  than  reduce  the  number  of 
appeals  and  lawsuits  surrounding 
inventoried  roadless  area  management. 

The  agency  agreed  that  the 
terminology  and  definition  in  the 
proposed  rule  were  confusing. 
Therefore,  it  proposed  in  the  FEIS 
eliminating  this  definition  and  appljrlng 
the  prohibitions  to  the  entire  area 
within  an  inventoried  roadless  area 
boundary. 

To  resolve  the  agency's  concern  about 
extending  the  controversy  to  future  land 
management  planning  and  to  address 
the  public  concern  about  precluding 
timber  harvesting  in  the  portions  of 
inventoried  roadless  areas  that  no  longer 
possess  roadless  characteristics, 
§  294.13(b)(4)  has  been  added.  This 
paragraph  allows  timber  to  be  cut,  sold, 
or  removed  in  the  portions  of 
inventoried  roadless  areas  where 
roadless  values  and  characteristics  have 
been  substantially  altered  due  to  road 
construction  and  subsequent  timber 
harvest  after  the  area  was  inventoried. 
No  new  road  construction  would  be 
allowed.  Decisions  on  whether  or  not  an 
inventoried  roadless  area's 
characteristics  have  been  substantially 
altered  would  occur  during  project 
planning  and  decisionmaking. 

In  response  to  the  proposed  rule, 
some  respondents  questioned  why  the 
agency  would  only  exempt  those 
portions  developed  after  an  area  was 
inventoried,  rather  than  exempting  all 
developed  portions  regardless  of  when 
the  road  construction  and  timber 
harvest  occurred.  Some  inventoried 
roadless  areas,  particularly  those  in  the 
East,  contained  roads  at  the  time  of  their 
inventory  and  timber  may  also  have 
been  harvested  in.these  areas.  However, 
the  agency  assumes  that  these  prior 
existing  developments  and  activities  did 
not  substantially  alter  the  areas'  roadless 
values  and  characteristics,  or  they 
would  not  have  been  inventoried  for 
possible  wilderness  consideration. 

For  the  reasons  described,  the  term 
"unroaded  portion  of  an  inventoried 
roadless  area"  is  no  longer  necessary 
and  has  been  removed  from  the 
definitions  in  the  final  rule. 

Comment  on  "Roadless  Area 
Characteristics. "  Some  respondents 
wanted  additions  to  the  list  of  roadless 
area  characteristics  identified  in 
proposed  §  294.13(a),  more  specific 
characteristics  for  each  inventoried 
roadless  area,  clarification  as  to  their 
meaning,  and  to  know  how  they  would 
be  used  in  the  evaluation  of  inventoried 
roadless  areas  and  unroaded  areas 
during  forest  plan  revision. 
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Response.  Although  the  term 
"roadless  area  characteristics"  was  not 
defined  in  the  proposed  rule,  proposed 
§  294.13  did  include  the  list  of 
characteristics.  While  proposed  §  294.13 
was  not  retained  in  the  final  rule  for 
reasons  described  in  the  section  of  this 
preamble  entitled  "Consideration  of 
Roadless  Area  Conservation  During 
Forest  Plan  Revision,"  the  roadless  area 
characteristics  remain  fundamental  to 
the  environmental  analysis  of  the 
alternatives  considered  in  this 
rulemaking  and  are  critical  to  evaluating 
whether  trees  may  be  cut,  removed,  or 
sold  from  inventoried  roadless  areas 
pursuant  to  the  provisions  at 
§  294.13(b).  For  these  reasons,  the  list  of 
roadless  area  characteristics  has  been 
reformatted  with  minor  changes  for 
clarification  and  added  to  the 
definitions  in  §  294.11  of  the  final  rule. 

The  definition  of  roadless  area 
characteristics  includes  "other  locally 
identified  unique  characteristics"  to 
capture  unique  characteristics  specific 
to  individual  inventoried  roadless  areas 
identified  during  local  land 
management  planning.  Therefore,  it  is 
not  necessary  to  identify,  in  this  rule, 
characteristics  for  each  inventoried 
roadless  area  or  to  add  to  the  list  in  the 
definition.  A  more  detailed  description 
of  these  characteristics  is  in  the  section 
of  this  preamble  entitied  "Roadless  Area 
Values  and  Characteristics". 

Summary  of  Changes  in  §  294. 11  of 
the  Final  Rule.  The  definitions  section 
of  the  final  rule  reflects  the  preceding 
responses  to  comments  received. 
Revisions  have  been  made  in  the  road 
management  definitions  included  in 
§  294.11  to  achieve  consistency  with  the 
final  National  Forest  System  Road 
Management  Rule  as  well  as  with  the 
provisions  of  the  final  National  Forest 
System  Land  and  Resource  Management 
Planning  Rule.  The  terms  "unroaded 
portion  of  an  inventoried  roadless  area" 
and  "unroaded  area"  were  removed 
from  the  definitions.  The  first  sentence 
was  removed  from  the  proposed  rule's 
definition  of  "inventoried  roadless  area" 
because,  while  the  sentence  provided 
historical  context,  it  was  not  necessary 
for  the  definition.  The  definition  of 
"roadless  area  characteristics"  has  been 
added. 

Proposed  Section  294.12.  Prohibition 
on  mad  construction  and  reconstruction 
in  inventoried  roadless  areas.  This 
section  of  the  proposed  rule  identified 
the  road  construction  and 
reconstruction  prohibitions,  and 
exemptions  and  exceptions  to  the 
prohibitions.  Paragraph  (a)  of  proposed 
§294.12  prohibited  road  construction 
and  reconstruction  in  the  unroaded 
portions  of  inventoried  roadless  areas. 


except  for  the  circumstances  listed  in 
proposed  paragraphs  (b)(1)  through 
(b)(4)  and  paragraph  (c). 

Comment  on  Agency  Authority.  The 
agency  received  many  comments 
questioning  whether  the  Forest  Service 
had  the  authority  to  prohibit  road 
construction  through  this  rulemaking 
process,  and  whether  the  proposed  rule 
was  in  conflict  with  existing 
environmental  and  land  management 
laws  and  policies. 

Response.  The  Forest  Service 
routinely  makes  decisions  to  construct 
or  not  construct  roads  for  a  variety  of 
purposes.  The  Secretary  has  clear 
authority  to  promulgat»this  rule,  and 
this  rule  does  not  conflict  with  existing 
law  and  policy.  The  foundation  for  any 
exercise  of  power  by  the  Federal 
government  is  the  United  States 
Constitution.  The  Constitutional 
provision  that  provides  authority  for 
management  of  public  lands  is  the 
Property  Clause  (Article  IV,  Section  3). 
The  Property  Clause  states  that  Congress 
has  the  power  to  dispose  of  and  make 
all  needful  rules  and  regulations 
respecting  land  or  other  property 
belonging  to  the  United  States.  Using 
this  authority.  Congress  entrusted  the 
Secretary  of  Agriculture  with  broad 
powers  to  protect  and  administer  the 
National  Forest  System  by  passing  laws, 
such  as  the  Organic  Administration  Act 
of  1897  (the  Oi^anic  Act),  the  Multiple- 
Use  Sustained- Yield  Act  of  1960 
(MUSYA),  and  the  National  Forest 
Management  Act  of  1976  (NFMA). 

The  duties  that  Congress  assigned  to 
the  Secretary  include  regulating  the 
occupancy  and  use  of  National  Forest 
System  lands  and  preserving  the  forests 
from  destruction  (16  U.S.C.  551). 
Through  the  MUSYA,  Congress  directed 
the  Secretary  to  administer  the  National 
Forest  System  for  multiple-use  and 
sustained-yield  of  renewable  resources 
without  impairment  of  the  productivity 
of  the  land  (16  U.S.C.  528-531),  thus 
establishing  multiple-use  as  the 
foundation  for  management  of  national 
forests  and  grasslands.  These  multiple 
uses  include  outdoor  recreation,  range, 
timber,  watershed,  and  wildlife  and  fish 
purposes.  The  statute  defines  "multiple 
use"  broadly,  calling  for  management  of 
the  various  uses  in  the  combination  that 
will  best  meet  the  needs  of  the 
American  people  (16  U.S.C.  531).  Under 
this  framework,  courts  have  recognized 
that  the  MUSYA  does  not  envision  that 
every  acre  of  National  Forest  System 
land  be  managed  for  every  multiple  use, 
and  does  envision  some  lands  being 
used  for  less  than  all  of  the  resources. 
As  a  consequence,  the  agency  has  wide 
discretion  to  weigh  and  decide  the 
proper  uses  within  any  area  (Wind-River 


Multiple-use  Advocates  v.  Espy,  835  F. 
Supp.  1362,  1372  (D.Wyo.l993)). 

In  passing  the  MUSYA,  Congress  also 
affirmed  the  application  of 
sustainability  to  the  broad  range  of 
resources  the  Forest  Service  manages, 
and  did  so  without  limiting  the  agency's 
broad  discretion  in  determining  the 
appropriate  resource  emphasis  and  mix 
of  uses.  Some  of  the  agency's  past 
decisions  have  been  challenged  in  court, 
leading  to  judicial  decisions  interpreting 
the  extent  of  Forest  Service  discretion, 
or  judgment,  in  managing  National 
Forest  System  lands.  Courts  have 
routinely  held  that  the  Forest  Service 
has  wide  discretion  in  deciding  the 
proper  mix  of  uses  within  any  area  of 
National  Forest  System  lands.  In  the 
words  of  the  Ninth  Circuit  Coiut  of 
Appeals,  the  agency's  authority 
pursuant  to  the  MUSYA  "breathes 
discretion  at  every  pore."  (Perkins  v. 
Bergland,  608  F.2d  803,  806  (9th 
Cir.1979)). 

The  NFMA  reaffirmed  multiple-use 
and  sustained-yield  as  the  guiding 
principles  for  land  management 
planning  of  National  Forest  System 
lands  (16  U.S.C.  1600, 1604).  Together 
with  other  applicable  laws,  the  NFMA 
authorizes  the  Secretary  of  Agriculture 
to  promulgate  regulations  governing  the 
administration  and  management  of  the 
National  Forest  Transportation  System 
(16  U.S.C.  1608)  and  other  such 
regulations  as  the  Secretary  determines 
necessary  and  desirable  to  carry  out  the 
provisions  of  the  NFMA  (16  U.S.C. 
1613).  These  laws  complement  the  long- 
standing authority  of  the  Secretary  to 
regulate  the  occupancy  and  use  of  the 
National  Forest  System  (16  U.S.C.  551). 

Comment  on  National  Prohibitions  vs. 
Local  Decisionmaking.  Many 
respondents  supported  the  proposed 
national  prohibition  on  new  road 
construction  in  inventoried  roadless 
areas.  Other  respondents  felt  there 
should  not  be  a  national  prohibition 
because  this  would  eliminate  the  option 
of  making  local  decisions  based  on 
public  input.  Others  felt  the  decisions 
regarding  construction  of  roads  in 
inventoried  roadless  areas  should  be 
made  when  forest  plans  are  revised. 

Response.  The  agency  has  addressed 
this  issue  in  detail  at  the  outset  of  this 
final  rule.  At  the  national  level,  Forest 
Service  officials  have  the  responsibility 
to  consider  the  "whole  picture" 
regarding  the  management  of  the 
National  Forest  System,  including 
inventoried  roadless  areas.  Local  land 
management  planning  efforts  may  not 
always  recognize  the  national 
significance  of  inventoried  roadless 
areas  and  the  values  they  represent  in 
an  increasingly  developed  landscape.  If 
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management  decisions  for  these  areas 
were  made  on  a  case-by-case  basis  at  a 
forest  or  regional  level,  inventoried 
roadless  areas  and  their  ecological 
characteristics  and  social  values  could 
be  incrementally  reduced  through  road 
construction  and  certain  forms  of  timber 
harvest.  Added  together,  the  nation- 
wide results  of  these  reductions  could 
be  a  substantial  loss  of  quality  and 
quantity  of  roadless  area  values  and 
characteristics  over  time. 

On  many  national  forests  and 
grasslands,  roadless  area  management 
has  been  a  major  point  of  conflict  in 
land  management  planning.  The 
controversy  continues  today, 
particularly  on  most  proposals  to 
narvest  timber,  build  roads,  or  otherwise 
develop  inventoried  roadless  areas.  The 
large  number  of  appeals  and  lawsuits, 
and  the  extensive  amount  of 
congressional  debate  over  the  last  20 
years  iUustrates  the  need  for  national 
direction  and  resolution  and  the 
importance  many  Americans  attach  to 
the  remaining  inventoried  roadless  areas 
on  National  Forest  System  lands  (FEIS 
Vol.  1, 1-16).  These  disputes  are  costiy 
in  terms  of  both  fiscal  resources  and 
agency  relationships  with  communities 
of  place  and  communities  of  interest. 
Based  on  these  factors,  the  agency 
decided  that  the  best  means  to  reduce 
this  conflict  is  through  a  national  level 
rule. 

Comment  on  Access.  The  agency 
received  many  comments  questioning 
how  the  proposed  rule  would  affect 
access  to  lands  that  the  agency  does  not 
manage,  such  as  State  lands  or  private 
inholdings,  and  access  piusuant  to  the 
General  Mining  Law  of  1872. 

Response.  This  rule  does  not  affect  a 
State's  or  private  landowner's  right  of 
access  to  their  land.  The  proposed  rule 
did  not  close  any  roads  or  off-highway 
vehicle  (OHV)  trails.  The  proposed  rule 
provided  for  the  construction  and 
reconstruction  of  roads  in  inventoried 
roadless  areas  where  needed  pursuant  to 
existing  or  outstanding  rights,  or  as 
provided  for  by  statute  or  treaty, 
including  R.S.  2477  rights,  access  to 
inholdings  under  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  provisions,  or  circumstances 
where  a  valid  right-of-way  exists. 

The  most  common  right  of  access  to 
non-federally  owned  property 
siUTOunded  by  National  Forest  System 
lands  is  a  road  constructed  or 
reconstructed  on  those  National  Forest 
System  lands.  The  final  rule  at 
§  294.12(b)(3)  provides  for  construction 
or  reconstruction  of  a  road  in  an 
inventoried  roadless  area  "if  the 
Responsible  Official  determines  that 

*  *    a  road  is  needed  pursuant  to 


reserved  or  outstanding  rights,  or  as 
provided  for  by  statute  or  treaty."  For 
example,  the  ANILCA  provides  a 
landowner  a  right  of  access  across 
National  Forest  System  lands  in  certain 
circimistances,  and  this  rule  does  not 
amend  or  modify  that  statute. 

Tide  36  part  251  of  the  Code  of 
Federal  RegiUations  implements  the 
ANILCA  access  provisions  and  sets 
forth  the  procedures  by  which 
landowners  may  apply  for  access  across 
National  Forest  System  lands;  this  rule 
does  not  amend  or  modify  that 
regiUation.  Access  to  non-Federal  land 
does  not  have  to  be  a  road  in  all  cases, 
nor  does  it  have  to  be  the  most 
economical,  direct,  or  convenient  for  the 
landowner,  although  the  agency  tries  to 
be  sensitive  to  the  cost  in  time  and 
money  to  the  inholder.  The  cost  to 
construct  or  reconstruct  road  access  to 
non-Federal  lands  is  usually  the 
responsibility  of  the  inholder,  not  the 
Forest  Service.  During  the  application 
process  for  such  access,  applicable  laws, 
such  as  the  National  Environmental 
Policy  Act  and  the  Endangered  Species 
Act,  still  must  be  considered. 

Access  for  the  exploration  of  locatable 
minerals  pursuant  to  the  General 
Mining  Law  of  1872  is  not  prohibited  by 
this  rule.  Nor  is  reasonable  access  for 
the  development  of  valid  claims 
pursuant  to  the  General  Mining  Law  of 
1872  prohibited.  In  some  cases,  access 
other  than  roads  may  be  adequate  for 
mineral  activities.  Tliis  access  may 
include,  but  is  not  limited  to,  helicopter, 
road  construction  or  reconstruction,  or 
non-motorized  transport.  Determination 
of  access  requirements  for  exploration 
or  development  of  locatable  minerals  is 
governed  by  the  provisions  of  36  CFR 
part  228. 

Comments  on  Effect  on  Fire 
Suppression.  Niunerous  respondents 
expressed  concern  with  the  effect  of  a 
road  construction  prohibition  on  fire 
fighter  safety  and  access  to  suppress 
wildland  fires. 

Response.  Proposed  §  294.12(b)(1) 
allowed  road  construction  and 
reconstruction  in  inventoried  roadless 
areas  when  a  road  is  needed  to  protect 
public  health  and  safety  in  cases  of  an 
imminent  threat  of  flood,  fire,  or  other 
catastrophic  event.  In  addition,  using 
such  suppression  resources  as 
smokejumpers  and  fire  crews  delivered 
by  helicopters,  the  current  fire 
suppression  organization  has  been 
effective  in  suppressing  at  a  small  size 
approximately  98%  of  wildland  fire 
starts  in  inventoried  roadless  areas.  The 
agency  also  typically  prioritizes  fighting 
roadless  and  wilderness  fires  lower  than 
fighting  fires  in  more  accessible  and 
populated  areas.  The  Agency  has  a  long 


history  of  successfully  suppressing  fires 
in  inventoried  roadless  areas  and  this 
high  level  of  suppression  performance  is 
expected  to  continue.  Furthermore,  the 
agency  rarely  builds  new  roads  to 
suppress  fires.  Building  roads  into 
inventoried  roadless  areas  would  likely 
increase  the  chance  of  human-caused 
fires  due  to  the  increased  presence  of 
people.  Fire  occurrence  data  indicates 
that  prohibiting  road  construction  and 
reconstruction  in  inventoried  roadless 
areas  would  not  cause  an  increase  in  the 
number  of  acres  burned  by  wildland 
fires  or  in  the  number  of  large  fires 
(FEIS  Vol.  1,3-115). 

Comment  on  Including  Other 
Unroaded  Areas.  Some  respondents 
asserted  that  prohibitions  should  be 
applied  to  all  roadless  areas,  not  just 
inventoried  roadless  areas. 

Response.  The  agency  had  adequate 
information  to  assess  the  effects  of 
implementing  the  prohibition  of  road 
construction  and  limited  timber 
harvesting  in  inventoried  roadless  areas. 
There  was  not  sufficient  information  to 
make  a  decision  regarding  other 
luiinventoried  unroaded  areas. 
Furthermore,  the  agency  decided  that 
these  uninventoried  imroaded  areas 
would  be  better  evaluated  in  the  context 
of  the  new  planning  regidations  at  36 
CFR  part  219. 

Comment  on  Relationship  to  Other 
Rulemakings.  Some  respondents  have 
questioned  whether  the  agency  has 
adequately  integrated  the  decision  to 
prohibit  road  construction  and  timber 
harvesting  in  inventoried  roadless  areas 
with  other  agency  rulemaking  efforts. 

Response.  The  objective  ofconserving 
inventoried  roadless  areas  reflects 
current  scientific  understanding  of  the 
importance  of  inventoried  roadless  area 
ecosystems  and  changing  values  of 
society  as  evidenced  by  comments 
received  on  this  proposal. 

This  final  roadless  area  conservation 
rule  is  entirely  consistent  with  other 
Forest  Service  rulemaking  and  policy 
efforts,  including  the  agency's  final 
planning  rule  at  36  CFR  part  219 
(November  9,  2000;  65  FR  67514)  and 
newly  adopted  National  Forest  System 
Road  Management  regulations  (36  CFR 
part  212)  and  policy  (Forest  Service 
Manual  7700  and  7710).  It  is  also 
consistent  with  the  report  of  Secretaries 
Babbitt  and  Glickman  to  the  President, 
Managing  the  Impacts  of  Wildfire  on 
Communities  and  the  Environment 
(September  8.  2000),  the  agency's 
Protecting  People  and  Sustaining 
Resources  in  Fire-Adapted  Ecosystems: 
A  Cohesive  Strategy  (November  9,  2000; 
65  FR  67480),  and  ongoing  efforts  to 
reduce  the  risk  of  fire  to  communities 
and  the  environment. 
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The  planning  rule  provides  the 
overall  firamework  for  planning  and 
management  of  the  National  Forest 
System.  No  provisions  in  the  Roadless 
Area  Conservation  rule  would  require 
land  management  or  project  planning, 
although  managers  may  decide  to 
initiate  plan  revisions.  However,  this 
final  rule  does  complement  the  key 
sustainability,  science,  and  spatial 
decisionmaking  issues  raised  by  the 
plannine  rule. 

The  planning  rule  also  requires  that 
during  the  plan  revision  process,  or  at 
other  times  as  deemed  appropriate,  the 
responsible  official  must  identify  and 
ev^uate  inventoried  roadless  areas  and 
unroaded  areas  and  then  determine 
which  inventoried  roadless  areas  and 
imroaded  areas  warrant  additional 
protection  and  the  level  of  protection  to 
be  afforded.  This  provision  is  similar  to 
the  procediucd  requirements  proposed 
in  May  2000,  as  part  of  the  proposed 
Roadless  Area  Conservation  Rule.  Given 
their  inclusion  in  the  final  planning 
rule,  the  procedural  provisions  have 
been  removed  from  this  final  rule.  As 
disclosed  in  the  DEIS,  the  proposed 
procedures  do  not  directly  result  in 
adverse  physical  or  biological 
environmental  effects,  nor  do  the 
procedures  cause  irreversible  or 
irretrievable  resource  conunitments 
(DEIS  Vol.  1,  3-223).  The  FEIS  disclosed 
the  combined  effects  of  the  final 
planning  rule  and  the  final  roadless  rule 
as  being  complementary,  not  additive 
(FEIS  Vol.  1,  3-397;  see  also  65  FR 
67529). 

The  National  Forest  System  Road 
Management  regulations  and  policy  are 
designed  to  make  the  agency's  existing 
road  system  more  safe,  responsive  to 
pubhc  needs,  environmentally  sound, 
and  affordable  to  manage.  Elemmts  of 
the  regulation  and  policy  requiring 
planning  would  be  completed  using  the 
new  planning  rules.  For  example,  under 
the  road  management  policy,  national 
forests  and  grasslands  would  have  to 
complete  an  analysis  of  their  existing  . 
road  system  and  then  incorporate  this 
analysis  into  their  land  management 
plans.  Consistent  with  the  planning 
rule,  this  would  be  accomplished  by 
using  a  science-based  analysis 
procedure  and  by  woriung  cooperatively 
with  other  agency  partners  and  the 
public. 

Together,  these  requirements  ensure 
that  roadless  areas  and  their  important 
social  and  ecological  characteristics  will 
be  conserved  for  present  and  future 
generations  based  on  the  principles  of 
sustainabihty,  sound  science,  and 
collaboration.  The  Forest  Service  has 
coordinated  development  of  each  of 
these  rulemakings  to  ensiire  that  the 


rules  are  integrated  and  consistent.  In 
addition,  consistency  in  the  definitions 
and  program  emphases  has  been 
assured.  The  resulting  rulemaking 
efforts  efficiently  align  priorities  and 
resources  to  implement  the  agency's 
statutory  responsibilities  (FEIS  Vol.  1, 
1-18  to  1-20). 

Comment  on  Application  to  the 
Tongass  National  Forest.  The  agency 
received  many  comments  regarding  the 
Tongass  National  Forest.  Many 
respondents  stated  that  the  Tongass 
should  not  be  exempt  from  the 
provisions  of  the  proposed  rule.  Others, 
concerned  that  local  communities  had 
already  experienced  substantial  social 
and  economic  effects  due  to  the  recent 
revision  of  the  Tongass  Land  and 
Resource  Management  Plan  and  other 
factors,  thought  that  the  Tongass  should 
be  exempt  from  the  provisions  of  the 
proposed  rule.  Some  respondents  stated 
that  the  Forest  Service  should  defer 
action  on  the  Tongass  National  Forest 
until  the  next  plan  revision. 

Response.  In  both  the  DEIS  and  FEIS, 
using  the  best  available  science  and 
data,  the  agency  has  considered  the 
alternatives  of  exempting  and  not 
exempting  the  Tongass  National  Forest, 
as  well  as  deferring  a  decision  per  the 
proposed  nUe.  Social  and  economic 
considerations  were  key  factors  in 
analyzing  those  alternatives,  along  with 
the  unique  and  sensitive  ecological 
character  of  the  Tongass  National 
Forest,  the  abundance  of  roadless  areas 
where  road  construction  and 
reconstruction  are  limited,  and  the  high 
degree  of  ecological  health.  In 
developing  the  proposed  action,  the 
agency  sought  to  balance  the 
extraordinary  ecological  values  of  the 
Tongass  National  Forest  against  the 
needs  of  the  local  forest  dependent 
communities  in  Southeast  Alaska. 

With  the  recent  closure  of  pulp  mills 
and  the  ending  of  long-term  timber  sale 
contracts,  the  timber  economy  of 
Southeast  Alaska  is  evolving  to  a 
competitive  bid  process.  About  two- 
thirds  of  the  total  timber  harvest 
planned  on  the  Tongass  National  Forest 
over  the  next  5  years  is  projected  to 
come  from  inventoried  roadless  areas.  If 
road  construction  were  immediately 
prohibited  in  inventoried  roadless  areas, 
approximately  95  percent  of  the  timber 
harvest  wnthin  those  areas  would  be 
eliminated  (FEIS  Vol.  1,  3-202). 

The  Tongass  National  Forest  is  part  of 
the  northern  Pacific  coast  ecoregion,  an 
ecoiegion  that  contains  one  fourth  of  the 
world's  coastal  temperate  rainforests.  As 
stated  in  the  FEIS,  the  forest's  high 
degree  of  overall  ecosystem  health  is 
due  to  its  largely  undeveloped  natiu« 
including  the  quantity  and  quality  of 


«ev 


inventoried  roadless  areas  and  other 
special  designated  areas.  Alternatives 
that  would  immediately  prohibit  new 
road  construction  and  timber  harvest  in 
all  inventoried  roadless  areas  would 
most  effectively  protect  those  values. 
Other  alternatives  that  exempt,  delay,  or 
limit  the  application  of  the  prohibitions 
woidd  offer  less  protection.  The 
environmental  impacts  of  these 
alternatives  are  disclosed  in  Chapter  3 
of  the  FEIS. 

The  proposed  rule  would  have 
deferred  a  decision  on  whether  or  not 
the  prohibitions  should  be  applied  to 
the  Tongass  National  Forest  until  April 
2004.  This  would  have  allowed  an 
adjustment  period  for  the  timber 
program  in  Southeast  Alaska  to  occur 
under  provisions  of  the  1999  Record  of 
Decision  for  the  Tongass  Land  and 
Resource  Management  Plan  Revision, 
but  woidd  not  have  assured  long-term 
protection  of  the  Forest's  unique 
ecological  values  and  characteristics. 

In  response  to  public  comments,  an 
optional  social  and  economic  mitigation 
measure  was  considered  under  the 
Tongass  Not  Exempt  alternative  that 
would  require  implementation  of  the 
final  rule  on  the  Tongass,  but  delay  this 
implementation  until  April  2004,  to 
provide  a  transition  period  for  local 
communities  to  adjust  to  changes  that 
would  occiu  when  the  prohibitions  take 
effect. 

The  final  rule  applies  immediately  to 
the  Tongass  National  Forest  but  adopts 
a  mitigation  measure  that  both  assures 
long-term  protection  and  a  smooth 
transition  for  forest  dependent 
communities.  The  final  rule  provides 
that  the  prohibitions  do  not  apply  to 
road  construction,  reconstruction,  and 
the  cutting,  sale  or  removal  of  timber 
&t>m  inventoried  roadless  areas  on  the 
Tongass  National  Forest  where  a  notice 
of  availability  for  a  draft  environmental 
impact  statement  for  such  activities  has 
been  published  in  the  Federal  Register 
prior  to  the  date  of  publication  of  this 
rule  in  the  Federal  Register.  This 
mitigation  measure  allows  an 
adjustment  period  for  the  timb«- 
program  in  Southeast  Alaska,  but  will 
also  assure  more  certain  long-term 
protection  of  the  Forest's  imique 
ecological  values  and  characteristics. 

Allowing  road  construction  and 
reconstruction  on  the  Tongass  National 
Forest  to  continue  unabated  would  risk 
the  loss  of  important  roadless  area 
values.  The  agency  had  sufficient 
information  to  analyze  the 
environmental,  social,  and  economic 
effects  of  prohibiting  road  construction, 
reconstruction,  and  limited  timber 
harvesting  on  the  Tongass  National 
Forest  and  did  not  see  the  value  in 
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deferring  the  issue  to  further  study  prior 
to  making  a  decision. 

Moreover,  this  course  of  action  is 
consistent  with  the  provisions  of  the 
Tongass  Timber  Reform  Act  (TTRA). 
While  the  TTRA  urges  the  Forest 
Service  to  "seek  to  meet  market 
demand"  for  timber  from  the  Tongass 
National  Forest,  the  TTRA  does  not 
envision  an  inflexible  harvest  level,  but 
a  balancing  of  the  market,  the  law,  and 
other  uses,  including  preservation. 
(Alaska  Wilderness  Recreation  and 
Tourism  Ass'n  v.  Morrison,  67  F.3d  723, 
731  (9th  Cir.  1995)).  The  record  for  this 
rulemaking  fully  supports  the 
imposition  of  the  prohibitions  on  the 
Tongass  National  Forest.  However,  in 
inventoried  roadless  areas  the  Tongass 
National  Forest  has  261  MMBF  of 
timber  imder  contract  and  386  MMBF 
imder  a  notice  of  availability  for  a  DEIS, 
FEIS,  or  Record  of  Decision.  In  addition, 
the  Tongass  has  204  MMBF  available  in 
roaded  areas  that  is  sold,  has  a  Record 
of  Decision,  or  is  currently  in  the 
plaiming  process.  This  total  of  851 
MMBF  is  enough  timber  voliune  to 
satisfy  about  7  years  of  estimated  market 
demand. 

Based  on  the  analysis  contained  in  the 
FEIS,  a  decision  to  implement  the  rule 
on  the  Tongass  National  Forest  is 
expected  to  cause  additional  adverse 
economic  effects  to  some  forest 
dependent  commimities  (FEIS  Vol.  1,  3- 
326  to  3-350).  During  the  period  of 
transition,  an  estimated  114  direct 
timber  jobs  and  182  total  jobs  would  be 
affected.  In  the  longer  term,  an 
additional  269  direct  timber  jobs  and 
431  total  jobs  may  be  lost  in  Southeast 
Alaska.  However,  the  Department 
believes  that  the  long-term  ecological 
benefits  to  the  nation  of  conserving 
these  inventoried  roadless  areas 
outweigh  the  potential  economic  loss  to 
those  local  communities  and  that  a 
period  of  transition  for  affected 
commimities  would  still  provide  certain 
and  long  term  protection  of  these  lands. 

The  special  provision  at  §  294.14(d)  of 
the  final  rule  allowing  road 
construction,  reconstruction,  and  the 
cutting,  sale,  or  removal  of  timber  from 
inventoried  roadless  areas  on  the 
Tongass  National  Forest  where  a  notice 
of  availability  of  a  draft  environmental 
impact  statement  for  such  activities  has 
been  published  in  the  Federal  Register 
prior  to  the  date  of  publication  of  this 
rule  in  the  Federal  Register  is 
considered  necessary  because  of  the 
unique  social  and  economic  conditions 
where  a  disproportionate  share  of  the 
impacts  are  experienced  throughout  the 
entire  Southeast  Alaska  region  and 
concentrated  most  heavily  in  a  few 
communities. 


Comment  on  Exceptions  and  Conflict 
with  Purpose  of  the  Rule.  Another  major 
issue  was  whether  there  should  be 
exemptions  or  exceptions  from  the 
prohibitions.  A  few  respondents  stated 
that  the  exceptions  and  exemptions  to 
the  prohibitions  set  out  in  proposed 
§  294.12  conflicted  vdth  the  stated 
purpose  of  the  rule.  A  siunmary  of  the 
major  comments  on  this  issue  and  the 
agency's  responses  follow. 

Response.  The  exceptions  to  the 
prohibitions  on  road  construction  in 
inventoried  roadless  areas  foimd  at 
proposed  §  294.12  responded  to  specific 
circumstances  where  the  prohibitions 
might  conflict  with  legal  responsibilities 
to  provide  for  pubUc  health  and  safety 
or  environmental  protection  (FEIS  Vol. 
1,  2-13  to  2-14).  In  some  cases,  the 
exceptions  could  result  in  effects 
contrary  to  the  purpose  stated  in  the 
proposed  rule,  but  the  agency 
determined  that  they  were  necessary  to 
honor  existing  law  or  address  social  or 
economic  concerns.  While  the 
exceptions  and  exemptions  place 
limited  restrictions  on  the  application  of 
the  prohibition,  the  stated  purpose  of 
the  rule  remains  valid.  These  exceptions 
were  only  relevant  to  FEIS  action 
Alternatives  2  through  4,  as  Alternative 
1  (n«  action)  did  not  prohibit  any 
activities. 

The  public  health  and  safety 
exception  at  paragraph  (b)(1)  in  the  final 
rule  applies  only  when  needed  to 
protect  public  health  and  safety  in  cases 
'of  an  imminent  threat  of  a  catastrophic 
event  that  might  result  in  the  loss  of  life 
or  property.  It  does  not  constitute 
permission  to  engage  in  routine  forest 
health  activities,  such  as  temporary  road 
construction  for  thinning  to  reduce 
mortality  due  to  insect  and  disease 
infestation. 

The  exception  in  paragraph  fb)(2) 
permits  enti7  for  activities  undertaken 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  other  identified  statutes. 
An  example  of  an  allowable  CERCLA 
activity  is  mitigating  the  leaching  of 
toxic  chemicals  from  an  abandoned 
mine. 

Paragraph  (b)(3)  permits  the 
construction  and  reconstruction  of  a 
road  pursuant  to  rights  granted  in 
statute  or  treaty,  or  pursuant  to  reserved 
or  outstanding  rights.  These  include,  but 
are  not  limited  to,  rights  of  access 
provided  in  ANILCA,  highway  rights-of- 
way  granted  imder  R.S.  2477,  and  rights 
granted  under  the  General  Mining  Law 
of  1872,  as  amended.  Rights  of 
reasonable  access  for  mineral 
exploration  and  development  of  valid 
claims  would  be  governed  by  the 


General  Mining  Law  under  any  of  the 
alternatives  considered  in  the  FEIS. 
These  rights  of  access  may  or  may  not 
include  new  road  construction  as 
discussed  elsewhere  in  this  preamble. 
Therefore,  rights  of  access  to  locatable 
mineral  exploration  and  development  of 
valid  claims  would  not  be  affected  by 
the  final  rule  or  any  of  the  alternatives 
analyzed  in  the  FEIS  (FEIS  Vol.  1,  3- 
254). 

Paragraph  (b)(4)  in  the  final  rule 
permits  realignment  of  an  existing 
classified  road  when  it  is  found  to  cause 
irreparable  resource  damage  because  of 
its  design,  location,  use,  or 
deterioration.  The  road  must  be 
essential  for  public  or  private  access, 
natural  resource  management,  or  public 
health  and  safety.  For  the  realignment 
exception  to  apply,  the  original  road 
must  have  caused  the  resource  damage 
and  the  resource  damage  cannot  be 
corrected  or  mitigated  by  maintenance 
alone.  Following  realignment,  treatment 
of  the  old  roadway  may  include  a 
variety  of  methods,  such  as 
decommissioning  or  by  converting  it  to 
another  use.  An  example  of  a  situation 
where  realignment  may  be  appropriate 
is  the  presence  of  a  classified  road 
contributing  sediment  to  a  stream  that  is 
important  spawning  or  rearing  habitat 
for  an  endangered  species  of  fish,  and 
the  sediment  is  having  an  adverse 
impact  on  the  fish  or  its  habitat. 
Realignment  of  the  classified  road  and 
decommissioning  the  old  roadway  to 
eliminate  the  sediment  caused  by  the 
old  roadway  is  appropriate. 

After  considering  the  public  comment 
on  the  proposed  rule  and  conducting 
further  analysis,  three  other  exceptions 
were  added  to  the  final  rule  at 
§  294.12(b).  New  paragraph  (5)  is  an 
exception  to  the  prohibition  to  allow  for 
reconstruction  of  a  classified  road  if 
needed  for  safety  based  on  accident 
experience  or  accident  potential  on  that 
road.  This  exception  allows  for 
realignment  or  improvement  in 
situations  where  road  location  or  design 
is  a  threat  to  health  or  safety,  and 
reconstruction  would  reduce  that  threat. 
New  paragraph  (6)  was  added  to 
mitigate  potential  social  and  economic 
impacts  in  response  to  comments  on  the 
effects  this  rule  might  have  on  some 
State  highway  projects  proposed  as  part 
of  the  National  Highway  System.  These 
exceptions  were  not  a  major 
consideration  in  evaluating  differences 
among  the  FEIS  action  alternatives 
because  they  apply  to  all  of  the 
prohibition  alternatives.  The  agency 
considered  other  exemptions  and 
exceptions,  but  ehminated  them  irom 
detailed  study  (FEIS  Vol.  1.  2-21  to  2- 
22). 
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An  additional  optional  exception  was 
considered  in  detail  in  the  FEIS  as  a 
social  and  economic  mitigation  measure 
and  was  available  for  selection  with  any 
alternative.  This  exception  would  have 
allowed  road  construction  or 
reconstruction  where  a  road  is  needed 
for  prospective  mineral  leasing  activities 
in  inventoried  roadless  areas  (FEIS  Vol. 
1,  2-9).  If  road  construction  and 
reconstruction  were  allowed  for  all 
future  mineral  leasing,  an  estimated  59 
miles  of  new  roads  could  be  constructed 
in  inventoried  roadless  areas  over  the 
next  five  years.  Road  construction  or 
reconstruction  in  support  of  future 
mineral  leasing  could  continue  at  this 
level  or  in  greater  amounts  into  the 
foreseeable  future.  The  agency  estimates 
more  than  10  million  acres  of 
inventoried  roadless  area  could  be 
roaded  for  exploration  and  development 
of  leasable  minerals,  although  the 
agency  believes  it  is  unlikely  that  more 
than  a  small  percentage  of  these  acres 
would  contain  minerals  sufficient  for 
economic  development  (FEIS  Vol.  1,  3- 
250  to  260  and  313  to  321).  Mineral 
leasing  activities  not  dependent  on  road 
construction,  such  as  directional  (slant) 
drilling  and  underground  development, 
would  not  be  affected  by  the 
prohibition. 

The  Department  has  decided  not  to 
adopt  the  exception  for  future 
discretionary  mineral  leasing  as 
identified  in  the  FEIS  because  of  the 
potentially  significant  environmental 
impacts  that  road  construction  could 
cause  to  inventoried  roadless  areas. 
Existing  leases  are  not  subject  to  the 
prohibitions.  The  Department  has 
decided  to  adopt  a  more  limited 
exception  at  36  CFR  294.12(b)(7)  to 
allow  road  construction  needed  in 
conjunction  with  the  continuation, 
extension,  or  renewal  of  a  mineral  lease, 
on  lands  that  were  under  lease  by  the 
Secretary  of  the  Interior  as  of  the  date 
of  publication  of  this  rule  in  the  Federal 
Register.  Additionally,  road 
construction  needed  in  conjunction 
with  a  new  lease  may  be  allowed  on 
these  same  lands  if  the  lease  is  issued 
immediately  upon  expiration  of  the 
existing  lease.  The  lessee  would  be 
required  to  start  the  process  for  issuance 
of  a  new  lease  prior  to  the  expiration  of 
the  existing  lease.  Such  road 
construction  or  reconstruction  must  be 
conducted  in  a  manner  that  minimizes 
effects  on  siuface  resources,  prevents 
lumecessary  or  unreasonable  surface 
disturbance,  and  complies  with  all 
applicable  lease  requirements,  land  and 
resource  management  plan  direction, 
regulations,  and  laws.  Roads 
constructed  or  reconstructed  pursuant 


to  this  paragraph  must  be  obliterated 
when  no  longer  needed  for  the  purposes 
of  the  lease  or  upon  termination  or 
expiration  of  the  lease,  whichever  is 
sooner. 

This  provision  allows,  but  does  not 
require,  road  construction  and 
reconstruction.  These  decisions  would 
be  made  through  the  regular  NEPA 
process.  For  example,  this  paragraph 
does  not  supersede  land  management 
plan  prescriptions  that  prohibit  road 
construction.  This  exception  only 
appUes  to  lands  in  inventoried  roadless 
areas  that  are  currently  under  mineral 
lease.  The  agency  has  less  than  1 
million  acres  of  high  potential  oil  and 
gas  currently  under  mineral  lease.  This 
provision  maintains  the  status  quo  for 
entities  that  currently  hold  mineral 
leases,  while  at  the  same  time  limiting 
the  potential  impacts  on  roadless  area 
characteristics  within  this  identified  set 
of  lands. 

Comment  on  Potential  Misuse  of 
Exceptions.  Some  respondents  felt  there 
should  not  be  any  exceptions  to  the 
prohibition  on  construction  of  roads  in 
inventoried  roadless  are£is,  out  of  fear 
that  the  exceptions  would  be  used  in 
situations  not  intended.  These 
respondents  wanted  to  know  who 
would  review  decisions  granting  thg 
exceptions. 

Response.  The  Department  believes 
that  exceptions  to  the  prohibitions  on 
road  construction  and  reconstruction 
are  warranted  to  address  legal,  social, 
economic,  and  environmental  concerns. 
Projects  proposed  under  any  of  the 
exceptions  would  still  have  to  comply 
with  all  legal  requirements  and  agency 
policy  related  to  environmental  analysis 
and  public  involvement.  Depending  on 
the  specific  circumstances  of  a 
particular  exception,  decisions  would 
be  subject  to  administrative  appeal  or 
internal  review. 

Comment  on  Multiple-Use  Exception. 
Some  respondents  requested  an 
additional  exception  to  the  road 
construction  prohibition,  whereby  the 
Department  would  insert  "A  road  is 
needed  to  carry  out  the  multiple-uses 
provided  for  in  the  authorities  cited  for 
these  regulations."  in  §  294.12(b)  of  the 
proposed  rule. 

Response.  The  addition  of  the 
proposed  exception  would  allow  road 
construction  in  inventoried  roadless 
areas  for  any  multiple-use  purpose, 
which  would  be  counter  to  the  purpose 
of  protecting  roadless  areas. 

Comment  on  Private  Land  and  Utility 
Company  Exceptions.  Some 
respondents  stated  that  the  construction 
of  roads  should  be  allowed  to  access 
State  or  private  lands  and  water 
diversions  and  dams.  Utility  companies 


expressed  concern  that  they  would  be 
unable  to  access  existing  facilities  in  an 
emergency,  such  as  a  pipeline  rupture 
or  a  transmission  line  toppled  by  a 
landslide,  and  that  the  exception  at 
proposed  paragraph  (b)(1)  should  be 
expanded  to  accommodate  access  to 
utility  facilities  in  order  to  ensure  their 
safe  operation. 

Response.  The  proposed  rule  did  not 
suspend  or  modify  existing  permits, 
contracts,  or  other  legal  instruments 
authorizing  the  use  and  occupancy  of 
National  Forest  System  lands.  Existing 
roads  or  trails  would  not  have  been 
closed  by  the  proposed  rule,  and 
existing  rights  of  access  were 
recognized.  The  final  rule  retains  all  of 
the  provisions  that  recognize  existing 
rights  of  access  and  use.  Where  access 
to  these  fecilities  is  needed  to  ensure 
safe  operation,  a  utility  company  may 
pursue  necessary  authorizations 
pursuant  to  the  terms  of  the  existing 
permit  or  contract.  Additionally,  the 
examples  described  by  the  utility 
companies  could  qualify  for  an 
emergency  exception  under  paragraph 
(b)(1)  of  the  final  rule  depending  on 
local  circxmistances  and  risk  to  public 
health  and  safety. 

Conunent  on  Federal  and  State 
Highway  Exceptions.  Some  respondents 
stated  that  the  final  rule  should  permit 
road  construction,  realignment,  and 
reconstruction  of  Federal  and  State 
highways. 

Response.  In  response  to  public 
comments,  the  agency  has  included  an 
exception  that  would  allow  road 
projects  funded  under  Title  23  of  the 
United  States  Code  (23  U.S.C.  317)  to 
occiir  in  inventoried  roadless  areas.  The 
final  rule  at  §  294.12(b)(6)  allows  for 
construction,  reconstruction,  or 
realignment  of  a  Federal  Aid  Highway 
where  the  Secretary  determines  that  the 
project  is  in  the  public  interest  or 
consistent  with  the  purposes  for  which 
the  land  was  reserved  or  acquired,  is 
reasonable  and  prudent,  and  no  other 
feasible  alternative  exists  (FEIS  Vol.  1, 
2-9  to  2-14). 

Summary  of  Changes  in  section 
294.12  of  the  Final  Rule.  Paragraph  (a) 
of  the  final  rule  has  been  revised 
consistent  with  the  changes  in  the 
definitions  of  "inventoried  roadless 
areas"  and  "road",  to  remove  the 
phrases  "the  unroaded  portions  of  and 
"This  prohibition  covers  classified  and 
imclassified  roads,"  respectively. 

Paragraph  (b)  in  the  final  rule  sets  out 
certain  limited  exceptions  to  the 
prohibition  on  road  construction  and 
road  reconstruction.  The  first  four 
exceptions  were  adopted  essentially  as 
proposed  with  minor  editing  for  clarity 
and  three  more  exceptions  were  added. 
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Paragraph  (c)  of  the  proposed  rule, 
which  described  the  rule's  application 
to  the  Tongass  National  Forest,  has  been 
removed.  This  change  immediately 
applies  the  prohibitions  in  the  rule  to 
the  Tongass  National  Forest,  except  as 
provided  in  a  new  paragraph  applicable 
to  the  Tongass  National  Forest,  which  is 
added  at  §  294.14(d). 

Proposed  paragraph  (d)  is 
redesignated  as  paragraph  (c)  in  the 
final  rule.  This  paragraph  permits 
maintenance  activities  for  classified 
roads  included  in  an  inventoried 
roadless  area,  and  is  adopted  essentially 
as  proposed  but  with  minor  editing  for 
clarify. 

Final  section  294.13.  Prohibition  on 
timber  cutting,  sale,  or  removal  in 
inventoried  roadless  areas.  The  final 
rule  adds  a  new  prohibition  on  timber 
harvesting  (the  cutting,  sale,  or  removal 
oftimber):  except  for  clearly  defined, 
limited  purposes;  when  incidental  to 
the  implementation  of  an  activity  not 
otherwise  prohibited  by  this  rule;  for 
personal  and  administrative  uses;  or 
where  roadless  characteristics  have  been 
substantially  altered  in  a  portion  of  an 
inventoried  roadless  area  due  to  the 
construction  of  a  classified  road  and 
subsequent  timber  harvest.  Both  the 
road  construction  and  subsequent 
timber  harvest  must  have  occurred  after 
an  area  was  designated  an  inventoried 
area.  Even  though  this  provision  was 
not  in  the  proposed  rule,  the  DEIS 
analyzed  timber  harvesting  prohibition 
alternatives  for  public  comment  and  the 
FEIS  identified  a  preferred  alternative 
that  included  both  timber  harvesting 
and  road  construction  prohibitions. 
Therefore,  the  public  had  sufficient 
opportunify  to  comment  on  this 
provision  and  there  is  adequate 
information  to  make  a  reasoned  and 
informed  decision. 

Alternative  3  in  the  FEIS  would 
prohibit  timber  harvesting  except  for 
stewardship  and  other  limited  purposes. 
Concerns  over  potential  confusion  of  the 
interpretation  of  "stewardship"  have  led 
the  agency  to  clearly  define  at 
§  294.13(b)(1)  through  (b)(4)  the  limited 
cimunstances  where  the  cutting,  sale, 
or  removal  of  timber  in  inventoried 
roadless  areas  is  permitted.  The  final 
rule  embodies  Alternative  3,  but,  in 
contrast  to  the  FEIS,  the  term 
"stewardship"  does  not  appear  in  the 
final  rule. 

The  cutting,  sale,  or  removal  of  trees 
must  be  clearly  shourn  through  project 
level  analysis  to  contribute  to  the 
ecological  objectives  described  in 
§  294.13(b)(1),  or  under  the 
circumstances  described  in  paragraphs 
(b)(2)  through  (b)(4).  Such  management 
activities  are  expected  to  be  rare  and  to 


focus  on  small  diameter  trees.  Thinning 
of  small  diameter  trees,  for  example, 
that  became  established  as  the  result  of 
missed  fire  retiun  intervals  due  to  fire 
suppression  and  the  condition  of  which 
greatly  increases  the  likelihood  of 
uncharacteristic  wildfire  effects  would 
be  permissible. 

Because  of  the  great  variation  in  stand 
characteristics  between  vegetation  types 
in  different  areas,  a  description  of  what 
constitutes  "generally  small  diameter 
timber"  is  not  specifically  included  in 
this  rule.  Such  determinations  are  best 
made  through  project  specific  or  land 
and  reso\urce  management  plan  NEPA 
analyses,  as  guided  by  ecological 
considerations  such  as  those  described 
below. 

The  intent  of  the  rule  is  to  limit  the 
cutting,  sale,  or  removal  of  timber  to 
those  areas  that  have  become  overgrown 
with  smaller  diameter  trees.  As 
described  in  the  FEIS  (Vol.  1,  3-76), 
areas  that  have  become  overgrown  with 
shrubs  and  smaller  diameter  trees 
creating  a  fuel  profile  that  acts  as  a  "fire 
ladder"  to  the  crowns  of  the  dominant 
overstory  trees  may  benefit  ecologically 
firom  thinning  treatments  that  cut  and 
remove  such  vegetation.  The  risk  of 
uncharacteristic  fire  intensify  and 
spread  may  thus  be  reduced,  provided 
the  excess  ladder  fuels  and  unutilized 
coarse  and  fine  fuels  created  by  logging 
are  removed  from  the  site  (FEIS  Vol.  1, 
3-91).  Also,  in  some  situations,  cutting 
or  removal  of  small  diameter  timber 
may  be  needed  for  recovery  or 
conservation  of  threatened,  endangered, 
proposed  or  sensitive  species  to 
improve  stand  structure  or  reduce 
encroachment  into  meadows  or  other 
natiu^  openings. 

In  any  event,  all  such  determinations 
of  what  constitutes  "generally  small 
diameter  timber"  wrill  consider  how  the 
cutting  or  removal  of  various  size 
classes  of  trees  would  affect  the 
potential  for  future  development  of  the 
stand,  and  the  characteristics  and  inter- 
relationships of  plant  and  animal 
communities  associated  with  the  site 
and  the  overall  landscape.  Site 
productivify  due  to  factors  such  as 
moisting  and  elevational  gradients,  site 
aspect,  and  soil  types  will  be 
considered,  as  well  as  how  such  cutting 
or  removal  of  various  size  classes  of 
standing  or  down  timber  would  mimic 
the  role  and  legacies  of  natiual 
disturbance  regimes  in  providing  the 
habitat  patches,  connectivify,  and 
structural  diversify  critical  to 
maintaining  biological  diversify.  In  all 
cases,  the  cutting,  sale,  or  removal  of 
small  diameter  timber  will  be  consistent 
with  maintaining  or  improving  one  or 


more  of  the  roadless  area  characteristics 
as  defined  in  §294.11. 

Comment  on  Scope  of  the 
Prohibitions.  Many  respondents  urged 
the  agency  to  expand  the  prohibitions  to 
prohibit  timber  harvesting,  mining,  and 
other  activities  that  harm  the 
imdeveloped  characteristics  of 
inventoried  roadless  areas. 

Response.  In  preparing  the  FEIS,  the 
scope  of  prohibited  actions  considered 
in  detail  was  limited  to  road 
construction,  road  reconstruction,  and 
timber  harvesting,  because  these 
activities  pose  disproportionately 
greater  risks  of  altering  and  fragmenting 
natural  landscapes  at  regional  and 
national  scales  (FEIS  Vol.  1, 1-15  to  1- 
16).  In  addition,  the  agency  can  analyze 
potential  social  and  ecological  effects 
based  on  the  five-year  timber  sale 
program  of  each  national  forest.  Other 
uses,  although  potentially  as  harmful  to 
roadless  area  values  and  characteristics, 
are  not  scheduled  in  such  a  fashion  and 
are  more  appropriately  reviewed 
through  land  and  resource  management - 
planning. 

The  agency  has  decided  to  prohibit 
timber  harvesting  because  it  provides 
additional  protection  for  roadless  area 
characteristics  beyond  that  provided  by 
a  prohibition  on  road  construction 
alone.  However,  the  agency  agrees  with 
those  respondents  who  asserted  that 
science-based  forest  management  might 
require  some  level  of  vegetative 
management  in  inventoried  roadless 
areas.  Thus,  the  agency  has  decided  to 
allow  some  timber  harvesting  for  clearly 
defined  purposes  in  the  final  rule  at 
294.13(b)(1)  through  (b)(4). 

Comment  on  WUdlife  Habitat 
Management.  Many  respondents, 
including  some  State  wildlife 
management  agencies,  were  concerned 
that  a  timber  harvest  prohibition  would 
preclude  all  wildlife  habitat 
management  opportimities. 

Response.  As  provided  by  final 
294.i3(b)(l),  tree  cutting  for  wildlife 
habitat  improvement  could  proceed  if  it 
is  designed  to  maintain  or  help  restore 
ecosystem  composition  or  structure  to 
conditions  within  the  range  of 
variability  that  would  be  expected  to 
occur  under  natural  distiubance  regimes 
of  the  current  climatic  period.  This  will 
allow  the  agency  to  manage  for  the  full 
range  of  habitat  types  needed  to  support 
the  diversify  of  native  and  desired  non- 
native  species. 

Comments  on  Uncharacteristic 
Wildfire  Effects.  Of  particular  interest  to 
many  respondents  because  of  the 
severify  of  the  2000  fire  season,  was 
how  the  agency  would  manage 
inventoried  roadless  areas  to  reduce  the 
risk  of  uncharacteristic  wildfire  effects. 
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Response.  The  effects  of 
uncharacteristic  wildfires  often  include 
unnatural  increases  in  wildfire  size, 
severity,  and  resistance  to  control  and 
the  associated  impacts  to  people  and 
property.  These  uncharacteristic  effects 
have  been  caused  primarily  by  past 
wildfire  suppression,  and  past  timber 
harvesting  and  grazing  practices.  These 
have  contributed  to  often-dramatic 
changes  in  some  areas  in  wildfire 
frequency,  size,  and  severity  (FEIS  Vol. 
1.  a-72  to  3-73).  The  vegetative 
structiue,  density,  and  composition  of 
these  areas  have  changed  when 
compared  to  less  altered  ecosystems 
(FEIS  Vol.  1,  3-144). 

The  use  of  timber  harvesting,  as 
permitted  by  this  rule,  and  other  fuel 
management  techniques  will  help 
maintain  ecosystem  composition  and 
structure  within  its  historic  range  of 
variability  at  the  landscape  scale. 
Treatment  priorities  will  be  consistent 
with  those  identified  in  the  report 
Protecting  People  and  Sustaining 
Resoiuces  in  Fire- Adapted  Ecosystems: 
A  Cohesive  Strategy  (November  9,  2000; 
65  PR  67480).  These  include  wildland- 
urban  interface  areas,  readily  accessible 
municipal  watersheds,  and  threatened 
and  endangered  species  habitat.  Since 
wildland-urban  interface  areas  and 
readily  accessible  municipal  watersheds 
rarely  occur  in  or  adjacent  to 
inventoried  roadless  areas,  most  fire 
hazard  reduction  work  would  not  begin 
in  inventoried  roadless  areas  for  at  least 
20  years,  the  estimated  time  it  would 
take  to  address  the  extremely  hazardous 
fuel  situations  outside  inventoried 
roadless  areas  (FEIS  Vol.  1,  3-78). 
However,  hazardous  fuels  treatment  in 
inventoried  roadless  areas  is  not 
prohibited  by  this  rule,  so  long  as  road 
construction  or  reconstruction  is  not 
necessary.  Vegetative  management 
would  focus  on  removing  generally 
small  diameter  trees  while  leaving  the 
overstory  trees  intact.  The  cutting,  sale, 
or  removal  of  trees  pursuant  to 
294.13(b)(1)  must  be  clearly  shown 
through  project  level  analysis  to 
contribute  to  the  ecological  objectives 
described.  Such  management  activities 
are  expected  to  be  rare  and  to  focus  on 
small  diameter  trees.  Thinning  of  small 
diameter  trees,  for  example,  that  became 
established  as  the  result  of  missed  fire 
return  intervals  due  to  fire  suppression 
and  the  condition  of  which  greatly 
increases  the  likelihood  of 
uncharacteristic  wildfire  effects  would 
be  permissible. 

Summary  of  Changes  in  new  section 
294.13  of  the  Final  Rule.  The  final  rule 
adds  a  new  prohibition  on  timber 
harvesting  except  for  clearly  defined, 
limited  ptuposes,  when  incidental  to 


the  implementation  of  a  management 
activity  not  otherwise  prohibited  by  this 
rule;  for  personal  or  administrative  use; 
or  where  roadless  characteristics  have 
been  substantially  altered  in  a  portion  of 
an  inventoried  roadless  area  due  to  the 
construction  of  a  classified  road  and 
subsequent  timber  harvest.  Paragraph  (a) 
establishes  a  prohibition  on  timber 
cutting,  sale,  or  removal  in  inventoried 
roadless  areas  except  as  provided  in 
paragraph  (b).  Paragraph  (b)  makes  clear 
that  the  cutting,  sale,  or  removal  of 
timber  in  inventoried  roadless  areas  is 
expected  to  be  infrequent,  but  allows 
timber  cutting,  sale,  or  removal  as 
identified  in  paragraphs  (b)(l]  through 
(b)(4). 

Paragraph  (b)(1)  allows  generally 
small  diameter  timber  to  be  cut,  sold,  or 
removed  in  inventoried  roadless  areas 
where  it  maintains  one  or  more  of  the 
roadless  area  characteristics  as  defined 
in  §294.11  and:  (1)  improves  habitat  for 
threatened,  endangered,  proposed  or 
sensitive  species  or  (2)  maintains  or 
restores- the  characteristics  of  ecosystem 
composition  and  structure,  such  as  to 
reduce  uncharacteristic  wildfire  effects, 
within  the  range  of  variability  that 
would  be  expected  to  occur  under 
nattiral  disturbance  regimes  of  the 
ciirrent  climatic  period. 

Paragraph  (b)(2)  allows  timber  cutting, 
sale,  or  removal  in  inventoried  roadless 
areas  when  incidental  to 
implementation  of  a  management 
activity  not  otherwise  prohibited  by  this 
rule.  Examples  of  these  activities 
include,  but  are  not  limited  to  trail 
construction  or  maintenance;  removal  of 
hazard  trees  adjacent  to  classified  roads 
for  public  health  and  safety  reasons;  fire 
line  construction  for  wildland  fire 
suppression  or  control  of  prescribed 
fire;  survey  and  maintenance  of 
property  boiuidaries;  other  authorized 
activities  such  as  ski  runs  and  utility 
corridors;  or  for  road  construction  and 
reconstruction  where  allowed  by  this 
rule. 

Paragraph  (b)(3)  allows  timber  cutting, 
sale,  or  removal  for  personal  or 
administrative  use  as  provided  for  at  36 
CFR  part  223.  Personal  use  includes 
activities  such  as  Christmas  tree  and 
firewood  cutting.  Administrative  use 
includes  providing  materials  for 
activities  such  as  construction  of 
footbridges  and  fences. 

Paragraph  (b)(4)  allows  the  cutting, 
sale,  or  removal  of  timber  where 
roadless  characteristics  have  been 
substantially  altered  in  a  portion  of  an 
inventoried  roadless  area  due  to  the 
construction  of  a  classified  road  and 
subsequent  timber  harvest.  The  road 
construction  and  subsequent  timber 
harvest  must  have  occurred  after  the 


area  was  designated  an  inventoried 
roadless  area  and  prior  to  the  date  of 
publication  of  this  rule  in  the  Federal 
Register.  Timber  may  be  cut,  sold,  or 
removed  only  in  the  substantially 
altered  portion  of  the  inventoried 
roadless  area.  This  exception  recognizes 
that  road  construction  and  timber 
harvesting  in  inventoried  roadless  areas 
may  have  altered  the  roadless 
characteristics  to  the  extent  that  the 
purpose  of  protecting  those 
characteristics  cannot  be  achieved. 
Timber  harvest  should  not  expand  the 
area  already  substantially  altered  by 
past  management.  This  exception  is 
subject  to  applicable  laws,  regulations, 
and  land  and  resource  management 
planning  direction.  Refer  to  file  previous 
discussion  in  "Comment  on  Unroaded 
Portion  of  an  Inventoried  Roadless 
Area"  in  the  "Proposed  §  294.11 
Definitions"  section  of  this  preamble  for 
more  information  on  this  subject. 

Proposed  294.13.  Consideration  of 
roadless  area  conservation  during  forest 
plan  revision.  This  section  of  the 
proposed  rule  would  have  required  the 
responsible  official  to  evaluate  the 
quality  and  importance  of  roadless  area 
diaracteristics  and  determine  whether 
and  how  to  protect  these  characteristics 
in  the  context  of  multiple-use  objectives 
during  forest  plan  revision. 

Comment  on  Integration  with  the 
Planning  Rule.  Respondents  from  a 
cross  section  of  timber  industry  and 
business  interests.  State,  coimty  and 
Federal  representatives,  professional 
associations,  and  the  public  expressed 
concern  that  this  section  did  not 
provide  adequate  direction  on  how  to 
consider  and  implement  the  criteria  and 
procedures  during  forest  plan  revision, 
leading  to  confusion  over  integration  of 
this  section  with  the  proposed  planning 
and  road  management  rulemaking 
initiatives. 

Response  on  Proposed  Section 
1294.13.  The  Department  has  decided 
that  the  appropriate  place  for 
considering  protections  for  inventoried 
roadless  areas,  in  addition  to  those  in 
this  rule,  and  protections  for 
uninventoried  unroaded  areas  is  during 
the  planning  process  pursuant  to  the 
new  planning  regulations  at  36  CFR  part 
219,  Subpart  A. 

The  fi^mework  for  planning  allows 
for  the  development  of  issues  leading  to 
the  proposal  of  special  designations, 
and  also  gives  ample  opportunity  for  the 
public  and  others  to  collaborate  on  the 
issue  at  all  levels  of  planning.  Based  on 
public  comment,  specific  requirements 
for  evaluating  inventoried  roadless  areas 
and  imroaded  areas  are  included  in 
§  219.9(b)(8)  of  the  final  planning  rule 
(65  FR  67571)  to  emphasize  that  the 
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responsible  ofBcial  must  evaluate  these 
areas  during  the  plan  revision  process. 

The  new  planning  regulations  provide 
for  consideration  of  roadless  areas  in  the 
forest  planning  process  in  a  fashion 
similar  to  that  set  out  in  the  proposed 
rule  at  §  294.13.  Based  on  the  comments 
received  and  reasons  stated  previously, 
the  Department  has  determined  that 
those  requirements  are  better  considered 
in  the  context  of  36  CFR  part  219. 
Elimination  of  proposed  §  294.13  from 
the  final  rule  will  not  have  a  significant 
effect  on  the  purpose  or  scope  of  the 
final  rule  or  on  the  protections  provided 
to  inventoried  roadless  areas  because 
evaluation  of  inventoried  roadless  areas 
and  unroaded  areas  are  now  integrated 
into  the  final  planning  rule. 

Proposed  Section  294.14.  Scope  and 
applicability.  Proposed  paragraph  (a)  of 
this  section  of  the  proposed  rule 
provided  that  existing  contracts, 
permits,  or  other  legsd  instnunents 
authorizing  the  occupancy  and  use  of 
National  Forest  System  land  would  not 
be  suspended  or  modified  by  the  rule. 

Comment  on  Existing  Authorized 
Activities.  Some  respondents  were 
concerned  about  the  impact  of  the  rule 
on  special  uses  and  requested 
clarification  regarding  the  ability  to 
construct  or  maintain  roads  in 
inventoried  roadless  areas  to  access 
electric  power  or  telephone  lines, 
pipelines,  hydropower  facilities,  and 
reservoirs.  Some  suggested  that 
proposed  §  294.12(b)(3)  be  revised  to 
read,  "A  road  is  needed  piu^uant  to 
reserved  or  outstanding  rights  or  as 
permitted  by  statute,  treaty  or  other 
authorities." 

Response.  Section  294.14(a)  of  the 
proposed  rule  stated  that  the  rule  would 
not  suspend  or  modify  any  existing 
permit,  contract,  or  other  legal 
instrument  authorizing  the  use  and 
occupancy  of  National  Forest  System 
lands.  Existing  authorized  uses  would 
be  allowed  to  maintain  and  operate 
within  the  parameters  of  their  ciurent 
authorization,  including  any  provisions 
regarding  access.  Adding  the  wording 
"other  authorities"  to  this  paragraph  is 
not  necessary  as  the  term  "other  legal 
instrument"  adequately  covers  other 
existing  authorizations. 

Under  paragraph  (a),  road 
construction  or  reconstruction 
associated  with  ongoing  implementation 
of  special  use  authorizations  would  not 
be  prohibited.  For  example,  all  activities 
anticipated  and  described  in  an 
authorized  ski  area's  master  plan,  such 
as  construction  or  maintenance  of  ski 
trails  and  ski  runs,  the  use  of  over  snow 
vehicles  or  off-highway  vehicles 
necessary  for  ski  area  operations, 
including  associated  road  construction. 


would  not  be  prohibited  even  if  a 
specific  decision  authorizing  road 
construction  has  not  been  made  as  of 
the  date  of  publication  of  this  rule  in  the 
Federal  Register.  Likewise,  activities 
necessary  to  a  nuneral  lease 
authorization  issued  prior  to  the  date  of 
publication  of  this  rule  would  not  be 
prohibited  even  if  a  specific  decision 
authorizing  road  construction  has  not 
been  made  as  of  the  date  of  publication 
of  this  rule  in  the  Federal  Register.  A 
phrase  has  been  added  to  clarify  that 
this  paragraph  only  applies  to  permits, 
contracts,  or  other  legal  instruments 
issued  before  the  date  of  publication  of 
this  rule  in  the  Federal  Register.  The 
term  "revoke"  has  been  added  to  this 
provision  to  clarify  that  this  final  rule 
will  not  revoke  existing  permits, 
contracts,  or  other  legal  instruments. 

Proposed  §  294.14(0)  made  clear  that 
the  final  rule  would  not  require  units  to 
initiate  land  management  plan 
amendments  or  revisions. 

Comment  on  Land  Management  Plan 
Amendments.  Some  respondents 
commented  that  the  proposed  rule  is  a 
"massive  change"  in  existing  land 
management  plan  direction  or  land 
allocation,  without  amendment  or 
revision  of  land  management  plans  as 
required  by  the  National  Forest 
Management  Act.  Some  respondents 
suggested  that  amendments  were 
necessary  in  order  to  consider  site- 
specific  biological  and  socio-economic 
information. 

Response.  The  Secretary  has  extensive 
rulemaking  authority  governing  forest 
management  and  development  of  land 
management  plans.  Just  as  development 
and  approval  of  land  management  plans 
must  conform  to  existing  laws  and 
regulations,  new  laws  or  regulations  can 
supersede  land  management  plan 
management  direction.  Requiring 
"conforming  amendments"  to  land 
management  plans  would  be  redundant 
of  the  rulemaking  process. 

Local  responsiofe  officials'  discretion 
to  initiate  land  and  resource 
management  plan  amendments,  as 
deemed  necessary,  would  not  be  limited 
by  this  provision.  There  may  be 
instances  where  a  local  responsible 
official  elects  to  initiate  amendment  or 
revision  of  forest  and  grassland  plans 
following  final  promulgation  of  this 
final  rule.  While  the  analysis 
imdertaken  at  the  national  scale  is 
sufficient  for  the  prohibitions 
established  pursuant  to  this  rulemaking, 
the  Department  appreciates  that 
additional  management  issues  may  need 
to  be  addressed,  both  within  and 
outside  of  inventoried  roadless  areas. 
The  local  official  is  best  positioned  to 
assess  whether  any  such  adjustment  is 


necessary.  For  example,  although  the 
local  official  is  not  free  to  re-examine 
the  prohibitions  established  by  this  rule, 
it  may  be  appropriate  to  consider 
amendments  to  land  and  resource 
management  plans  regarding  plan 
decisions  that  gmde  the  use  of 
inventoried  roadless  areas  in  light  of  the 
final  rule. 

Forest  Service  officials  have  several 
mechanisms  that  allow  for  evaluation  of 
forest  and  grassland  plan 
implementation,  including  plan-specific 
monitoring  provisions,  the  amendment 
and  revision  process,  and  project-level 
decisionmaking.  A  determination  to 
amend  or  revise  a  land  and  resource 
management  plan  is  based  on  a  variety 
of  factors.  Forest  Supervisors  and 
Regional  Foresters  have  substantial 
discretion  in  determining  whether  or 
not  to  initiate  plan  amendments  or 
revisions. 

In  the  early  stages  of  forest  plan 
amendment  or  revision,  or  any 
decisionmaking  process  involving  land 
management  practices,  Regional 
Foresters,  Forest  Supervisors,  and 
District  Rangers  must  actively  seek 
input  and  participation  by  State,  local, 
and  Tribal  officials  and  other  affected  or 
interested  parties.  Therefore,  this 
provision  is  retained  without  change  in 
the  final  rule. 

Paragraph  (c),  as  proposed,  provided 
that  the  regulation,  if  adopted,  would 
not  suspend  or  modify  any  decision 
made  prior  to  the  effective  date  of  the 
final  rule. 

Comment  on  Effect  on  Project 
Planning.  Some  respondents  questioned 
whether  implementation  of  the  rule 
would  prohibit  projects  where  planning 
is  already  underway.  Most  of  the 
comments  on  this  paragraph  were 
related  to  current  and  futiu^  ski  area 
development,  although  other  land  uses 
would  be  treated  in  a  similar  manner. 
Some  respondents  asserted  that 
exemptions  from  the  rule  should 
include  all  lands  or  activities  described 
in  existing  ski  area  special  use  permits 
or  master  development  plans. 
Specifically  listed  were  White  Pass, 
AJapahoe  Basin,  Sierra  at  Tahoe, 
Pallavicini,  Alleys  Trails,  Mammoth 
Mountain,  Jime  Mountain,  Tamarack 
Resort  and  Cross  Country  Skiing  Center, 
and  Mammoth  Snowmobile  Adventures. 
Respondents  also  stated  that  the 
proposed  Pelican  Butte  Ski  Area  and 
expansion  of  the  Sipapu  Ski  Area 
should  be  allowed  to  continue  their 
current  planning  processes  and  that  the 
agency  should  also  allow  expansion  of 
commercial  recreation  activities  to 
benefit  local  people.  Others  took  an 
opposing  view,  stating  that  the  agency 
should  not  exempt  from  the  rule  any 
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new  ski  areas  or  expansion  of  any 
existing  ski  areas  at  Pelican  Butte, 
Mount  Ashland,  Copper  Creek, 
Sherwin,  Beaver  Creek,  Mammoth 
Mountain,  June  Mountain,  and  others. 

Response.  Road  construction  and 
timber  harvest  for  expansion  of  ski 
areas,  resorts,  or  other  recreation 
developments  in  inventoried  roadless 
areas  would  be  allowed  under 
paragraph  (a)  as  previously  discussed, 
subject  to  existing  Forest  Service 
procedures,  if  special  use  permits  are  in 
existence  prior  to  the  date  of  publication 
of  this  rule  in  the  Federal  Register  and 

Eroposed  activities  take  place  within  the 
oundaries  established  by  the  special 
use  authorization  (FEIS  Vol.  1,  3-226). 
The  requirement  that  a  permit  be  in 
existence  prior  to  the  effective  date  of 
this  rule  has  been  changed  in  the  final 
rule  to  reqiiire  that  the  permit  be  in 
existence  prior  to  the  date  of  publication 
of  this  rule  in  the  Federal  Re^ster.  This 
change  was  necessary  because  the 
effective  date  of  this  rule  is  delayed  60 
days  from  the  date  of  publication. 

Road  construction  and  timber  harvest 
would  also  be  allowed  for  new  ski  areas, 
or  expansions  of  existing  ski  areas 
outside  the  existing  special  use  permit 
boundaries,  in  inventoried  roadless 
areas  provided  that  the  expansion  or 
construction  was  approved  by  a  signed 
Record  of  Decision,  Decision  Notice,  or 
Decision  Memorandum  before  the  date 
of  publication  of  the  rule  in  the  Federal 
Register  (FEIS  Vol.  1,  3-226).  Under 
paragraph  (c),  project  decisions  for  any 
activity  made  prior  to  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register  would  be  altered. 

Summary  of  Changes  in  §  294. 14  of 
the  Final  Rule.  Under  paragraph  (a)  of 
the  final  rule,  road  construction,  road 
reconstruction,  and  timber  harvest 
associated  with  ongoing  implementation 
of  special  use  authorizations  are  not 
prohibited.  The  term  "revoke"  and  the 
date  of  publication  of  this  rule  in  the 
Federal  Register  were  added  to  clarify 
agency  intent. 

Paragraph  (b)  makes  clear  that  the 
final  rule  would  not  require  units  to 
initiate  land  management  plan 
amendments  or  revisions  and  is  adopted 
without  change. 

Paragraph  (c)  states  that  project 
decisions  made  prior  to  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register  would  not  be  altered. 
The  term  revoke  was  added  to  clarify 
agency  intent.  The  requirement  in  the 
proposed  rule  that  a  project  decision  be 
in  existence  prior  to  the  effective  date  of 
this  rule  has  been  changed  in  the  final 
rule  to  require  that  the  project  decision 
be  in  existence  prior  to  the  date  of 
publication  of  this  rule  in  the  Federal 


Register.  This  change  was  necessary 
because  the  effective  date  of  this  rule  is 
delayed  60  days  from  the  date  of 
publication. 

Proposed  paragraph  (d)  was  a 
"severability"  or  "savings"  clause.  This 
provision  identifies  the  Department's 
intention  that,  in  the  event  any 
provision  is  determined  invalid,  the 
remaining  portions  of  the  rule  would 
remain  in  force.  No  conunents  were 
received  on  this  provision;  it  has  been 
redesignated  as  paragraph  (f)  in  the  final 
rule  and  retained  without  change. 

A  new  paragraph  (d)  has  been  added 
to  the  final  rule  which  provides  that  the 
prohibitions  in  the  final  rule  do  not 
apply  to  road  construction, 
reconstruction,  or  the  cutting,  sale  or 
removal  of  timber  from  inventoried 
roadless  areas  on  the  Tongass  National 
Forest  where  a  notice  of  availability  for 
a  draft  environmental  impact  statement 
for  such  activities  has  been  published  in 
the  Federal  Register  prior  to  the  date  of 
publication  of  this  rule  in  the  Federal 
Register.  This  mitigation  measure 
allows  an  adjustment  period  for  the 
timber  program  in  Southeast  Alaska,  but 
will  also  assure  the  long-term  protection 
of  the  Forest's  unique  ecological  values 
and  characteristics.  Refer  to  the 
previous  discussion  in  the  section 
entitled,  "Comment  on  Application  to 
the  Tongass  National  Forest,"  in, 
"Proposed  §  294.12.  Prohibition  on  road 
construction  and  reconstruction  in 
inventoried  roadless  areas." 

To  replace  and  serve  the  same 
purpose  as  proposed  §  294.13(f),  a  new 
§  294.14(e)  has  been  added  to  the  final 
rule  to  address  the  recently  adopted 
plaiming  regulations  at  36  CFR  part  219, 
which  require  the  responsible  official  to 
determine  which  inventoried  roadless 
areas  warrant  additional  protection. 
Consistent  with  the  original  proposal, 
this  new  paragraph  (e)  makes  clear  that, 
in  determining  whether  additional 
protections  are  needed  for  any 
inventoried  roadless  area,  the 
responsible  ofiicial  cannot  reconsider  or 
set  aside  the  prohibitions  established  in 
§294.12  or  §294.13. 

What  Other  Issues  Were  Considered  in 
the  Final  Environmental  Impact 
Statement? 

Environmental  Effects.  Another  major 
issue  among  those  who  commented  on 
the  proposed  rule  and  DEIS  was  the 
environmental  effects  of  the  alternatives 
on  inventoried  roadless  area 
characteristics.  It  was  also  the  most 
important  consideration  in  selection  of 
an  alternative.  The  purpose  and  need  for 
this  proposed  action  is  based  on  the 
premise  that  inventoried  roadless  areas 
have  characteristics  that  should  be 


conserved  and  maintained.  Road 
construction,  reconstruction,  and  timber 
harvesting  are  the  activities  most  likely 
to  harm  the  characteristics  that  the 
agency  is  seeking  to  protect.  The  FEIS 
docimients  the  contribution  of 
inventoried  roadless  area  characteristics 
to  watershed  health  and  water  quality, 
to  biological  strongholds  for  terrestrial 
and  aquatic  species,  and  to  habitat  for 
threatened,  endangered,  and  sensitive 
species.  The  effects  of  road 
construction,  reconstruction,  and  timber 
harvesting  on  those  characteristics  are 
also  dociunented. 

Additionally,  some  respondents 
commented  on  the  discussion  of 
spiritual  values  of  inventoried  roadless 
areas  in  chapter  3  of  the  DEIS.  Some 
thought  it  was  inappropriate  to  discuss 
spiritual  values  in  an  environmental 
analysis  produced  by  the  Federal 
government.  Others  thought  these 
values  were  important  to  consider  in  the 
rulemaking  process  because  inventoried 
roadless  areas  provided  an  important 
setting  for  their  personal  spiritual 
renewal.  Reconciling  divergent 
viewpoints  on  spiritual  values  is  beyond 
the  scope  of  this  proposal.  The  decision 
for  this  rulemaking  was  not  based  on  the 
beliefs  or  principles  of  one  religion  or 
another,  but  based  on  the  science, 
policies  and  laws  that  guide  the 
decisionmaking  process. 

Alternative  1  in  the  FEIS  is  the  no 
action  alternative  and,  if  selected, 
would  not  have  restricted  activities  in 
inventoried  roadless  areas.  While  it 
would  not  fund,  authorize,  compel,  or 
carry  out  any  activity  in  an  inventoried 
roadless  area,  this  alternative  does  have 
the  greatest  potential  for  adverse  impact 
on  the  characteristics  the  agency  seeks 
to  protect.  It  allows  the  most  roads  to  be 
constructed  and  reconstructed  and  the 
most  timber  to  be  harvested. 

Action  Alternatives  2,3,  and  4  in  the 
FEIS  all  provide  ecological  benefits  bom 
prohibiting  road  construction  and 
reconstruction.  The  major  difference 
among  these  alternatives  is  that 
Alternative  2  does  not  restrict  timber 
harvesting;  Alternative  3  prohibits 
timber  harvesting  for  commodity 
purposes,  but  allows  timber  harvesting 
for  clearly  defined  purposes  and 
circumstances;  and  Alternative  4 
prohibits  all  timber  cutting  (except  that 
which  may  be  needed  for  protection  or 
recovery  of  threatened,  endangered,  or 
proposed  species).  In  alternatives  2,  3, 
and  4,  personal  and  administrative  use 
harvest,  including  fireweod  and 
Christmas  tree  cutting,  would  be 
permitted.  Limited  tree  cutting  could 
occur  incidental  to  other  management 
activities,  such  as  trail  construction  or 


Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations  3261 


maintenance,  hazard  tree  removal 
adjacent  to  classified  roads  for  public 
health  and  safety  reasons,  fire  line 
construction  for  wildland  fire 
suppression  or  control  of  prescribed 
fire,  or  siuvey  and  maintenance  of 
property  bouindaries. 

"Ine  preferred  alternative  in  the  FEIS 
would  prohibit  sill  Umber  harvest 
activities  in  inventories  roadless  areas 
except  for  clearly  defined  purposes.  The 
final  rule  provides  for  the  cutting,  sale 
or  removal  of  timber  in  substantially 
altered  portions  of  inventoried  roadless 
areas  for  any  purpose  as  long  as  the 
activities  do  not  require  additional  road 
construction  or  reconstruction.  By 
allowing  some  additional  level  of  timber 
harvest  activity  compared  to  the  FEIS 
preferred  alternative,  there  is  an 
increase  in  the  likelihood  of  related 
environmental  impacts  and  decrease  in 
the  environmental  benefits  accrued 
through  the  more  stringent  prohibition 
in  the  preferred  alternative. 

The  DEIS  estimated  that 
approximately  2.8  million  of  the  58.5 
million  acres  of  inventoried  roadless 
areas  had  heen  roaded  since  the  areas 
were  designated  as  inventoried  roadless 
areas.  Some  portion  of  these  roaded 
areas  had  also  been  impacted  by 
subsequent  management  activities 
facilitated  by  the  road  access.  It  is 
imknown  exactly  what  portion  of  these 
2.8  million  acres  has  sustained 
sufficient  road  construction  and  timber 
harvest  to  substantially  alter  their 
roadless  characteristics.  The 
determination  of  whether  roadless 
characteristics  have  been  substantially 
altered  is  to  be  made  following  a  site- 
specific  evaluation.  Before  any  project  is 
authorized  that  allows  the  cutting,  sale, 
or  removal  of  timber  in  an  inventoried 
roadless  area,  it  will  subject  to  site- 
specific  analysis  following  existing  laws 
and  regulations. 

Current  timber  harvesting  practices 
have  less  impact  on  the  environment 
than  they  have  had  in  the  past. 
Increased  knowledge,  new  equipment 
and  techniques,  and  the  application  of 
best  management  practices  have  helped 
to  reduce  the  adverse  environmental 
impacts  of  timber  harvest  activities. 
However,  timber-harvesting  practices 
still  impact  roadless  area  characteristics, 
contributing  to  the  fragmentation  of 
habitat  and  threatening  their  ability  to 
function  as  biological  strongholds, 
reference  areas,  and  provide  other 
roadless  values. 

The  final  rule  allows  timber 
harvesting  of  generally  small  diameter 
timber  for  limited  purposes  when  it 
maintains  or  improves  one  or  more 
roadless  area  characteristics  and:  (1) 
Improves  threatened,  endangered. 


proposed,  and  sensitive  species  habitat 
or  (2)  maintains  or  restores  the 
characteristics  of  ecosystem 
composition  and  structure,  such  as  to 
reduce  the  risks  of  imcharacteristic 
wildfire  effects.  The  final  rule  also 
allows  timber  to  be  cut,  sold,  or 
removed  where  roadless  characteristics 
have  been  substantially  altered  in  a 
portion  of  an  inventoried  roadless  area 
due  to  the  construction  of  a  classified 
road  and  subsequent  timber  harvest,  and 
such  road  construction  and  subsequent 
timber  harvest  occiured  after  the  area 
was  designated  an  inventoried  roadless 
area.  Roadless  area  characteristics  are 
identified  in  §  294.11  as:  (1)  High 
quality  or  imdistiirbed  soil,  water,  and 
air;  (2)  sources  of  public  drinking  water, 
(3)  diversity  of  plant  and  animal 
communities;  (4)  habitat  for  threatened, 
endangered,  proposed,  candidate,  and 
sensitive  species  and  for  those  species 
dependent  on  large,  relatively 
undistiirbed  areas  of  land;  (5)  primitive, 
semi-primitive  non-motorized,  and 
semi-primitive  motorized  classes  of 
dispersed  recreation;  (6)  reference 
landscapes;  (7)  natuirally  appearing 
landscapes  with  high  scenic  quality;  (8) 
traditional  cultural  properties  and 
sacred  sites;  and  (9)  other  locally 
identified  unique  characteristics  (FEIS 
Vol.  1,  3-3  to  3-7). 

Forest  Dependent  Communities. 
Impacts  to  forest  dependent 
communities  were  a  major  issue  among 
those  who  commented  on  the  proposed 
rule  and  DEIS.  Under  Alternative  1  of 
the  FEIS,  the  flow  of  goods  and  services 
would  continue  according  to  current 
policies  and  land  management 
direction.  Alternatives  2  through  4 
could  reduce  future  timber  harvest, 
mineral  exploration  and  development, 
and  other  activities  such  as  ski  area 
development  in  inventoried  roadless 
areas.  Commimities  with  significant 
economic  activities  in  these  sectors 
could  be  adversely  impacted.  However, 
the  effects  on  national  social  and 
economic  systems  are  minor.  For 
example,  the  total  timber  volume 
affected  by  this  rule  is  less  than  0.5 
percent  of  total  United  States 
production,  and  the  total  oil  and  gas 
production  from  all  National  Forest 
System  lands  is  currently  about  0.4 
percent  of  the  current  national 
production.  None  of  the  alternatives  are 
likely  to  have  measurable  impacts 
compared  to  the  broader  social  and 
economic  conditions  and  trends 
observable  at  these  scales,  however  the 
effects  of  the  alternatives  are  not 
distributed  evenly  across  the  United 
States  (FEIS  Vol.  1.  3-326  to  3-350). 

To  reduce  the  economic  impact  of  this 
decision,  the  Chief  of  the  Forest  Service 


will  seek  to  implement  one  or  more  of 
the  following  provisions  of  an  economic 
transition  program  for  communities 
most  affected  by  application  of  the 
prohibitions  in  inventoried  roadless 
areas  (FEIS  Vol.  1,  2-14): 

(1)  Provide  financial  assistance  to 
stimulate  commimity-led  transition 
programs  and  projects  in  communities 
most  affected  by  application  of  the 
prohibitions  in  inventoried  roadless 
areas; 

(2)  Through  financial  support  and 
action  plans,  attract  public  and  private 
interests,  both  financial  and  technical, 
to  aid  in  successfully  implementing 
local  transition  projects  and  plans  by 
coordinating  with  other  Federal  and 
State  agencies  and; 

(3)  Assist  local.  State,  Tribal  and 
Federal  partners  in  working  with  those 
conununities  most  affected  by  the  final 
roadless  area  decision. 

Local  Decisionmaking.  The  potential 
effect  of  the  proposed  rule  on  local 
involvement  in  decisioiunaking  was  a 
major  issue  identified  by  many 
respondents  to  the  DEIS.  As  described 
in  both  the  DEIS  and  FEIS,  Alternative 
1  would  allow  local  land  managers  the 
discretion  on  whether  to  construct  or 
reconstruct  roads  or  harvest  timber  for 
commodity  purposes  in  inventoried 
roadless  areas.  Alternatives  2,3,  and  4 
would  remove  the  local  decisionmaking 
authority  only  for  these  specific 
activities.  All  other  management 
decisions  regarding  inventoried  roadless 
areas  would  be  made  through  National 
Forest  System  planning  procediues. 
Under  all  alternatives,  management 
decisions  for  unroaded  areas  would  be 
made  under  the  provisions  of  the  new 
planning  regulations  at  36  CFR  part  219. 
As  explained  in  the  "National  Direction 
V.  Local  Decisionmaking'  discussion, 
the  agency  has  determined  that  national 
direction  is  needed  to  address  the  issues 
regarding  road  construction, 
reconstruction,  and  timber  harvesting  in 
inventoried  roadless  areas. 

The  Final  Rule  and  Alternatives 
Considered 

What  Alternatives  and  Mitigation 
Measures  Were  Considered  by  the 
Agency? 

The  agency  identified  two  methods  to 
conserve  the  remaining  inventoried 
roadless  areas  in  the  notice  of  intent  for 
the  proposed  rule.  The  first  method 
evaluated  whether  road  construction, 
reconstruction,  and  timber  harvest 
should  be  prohibited  in  inventoried 
roadless  areas.  The  second  method 
examined  the  establishment  of 
procedures  to  evaluate  and  conserve 
roadless  area  characteristics  during  land 
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and  resource  management  plan 
revisions.  These  methods  were 
incorporated  into  the  proposed  rule  and 
alternatives  analyzed  in  the  DEIS.  Since 
publication  of  the  proposed  rule,  the 
agency  has  published  final  Land  and 
Resource  Management  Planning 
Regidations  at  36  CFR  part  219.  The 
draft  and  subsequent  final  planning 
regulations  also  provided  direction  to 
integrate  the  consideration  of  roadless 
area  characteristics  into  the  amendment 
and  revision  procedures  of  land  and 
resource  management  plans  for  National 
Forest  System  lands,  lliis  detailed 
direction  in  the  final  planning 
regulations  eliminated  the  need  for  the 
procedures  considered  in  the  Roadless 
Area  Conservation  DEIS  and  proposed 
rule.  Therefore,  these  procedures  have 
been  omitted  bom  the  FEIS  and  final 
rule. 

Public  comments  on  the  notice  of 
intent  identified  a  variety  of  suggestions 
for  alternatives,  including  different 
types  and  combinations  of  prohibitions, 
procedures,  and  exemptions  (Summary 
of  Public  Comment  for  the  Notice  of 
Intent,  Content  Analysis  Enterprise 
Team,  2000).  Comments  on  the  DEIS 
and  proposed  rule  provided  detailed 
ways  in  which  to  modify  the 
alternatives  (Summary  of  Public 
Comment  for  the  DEIS,  Content 
Analysis  Enterprise  Team,  2000). 

Siunmaries  of  public  comment  on  the 
notice  of  intent,  proposed  rule  and  the 
DEIS  are  part  of  tiie  record  for  this 
rulemaking,  and  can  be  viewed  at  the 
agency's  roadless  website 
{roadless.fs.fed.us).  The  agency's 
response  to  comments  on  the  DEIS  and 
proposed  rule  can  be  found  in  Volume 
3  of  the  FEIS.  This  information  was 
used  in  forming  the  alternatives  in  the 
FEIS  (Chapter  2),  which  frame  the 
choices  for  this  final  rule. 

With  the  removal  of  the  procedures, 
the  agency  had  two  basic  decisions  to 
make,  with  four  alternatives  for  each 
decision.  The  first  decision  was  whether 
road  construction,  reconstruction,  or 
timber  harvesting  should  be  prohibited 
in  National  Forest  System  inventoried 
roadless  areas,  or  some  combination  of 
the  three.  The  second  decision  was 
whether  the  proposed  national 
prohibitions  should  be  applied  to  the 
Tongass  National  Forest  or  modified  to 
meet  the  unique  situation  on  the 
Tongass. 

Four  alternatives,  including  a  no 
action  alternative,  were  developed  to 
cover  the  range  of  possible  prohibited 
activities  in  inventoried  roadless  areas 
consistent  with  the  stated  piupose  and 
need.  Four  alternative  ways  of  applying 
the  prohibitions  to  the  Tongass  National 
Forest  were  developed  as  well  (FEIS 


Vol.  1,  2-3  to  2-12).  Various  other 
alternatives  were  considered  but 
eliminated  from  detailed  study  (FEIS 
Vol.  1,2-15  to  2-22). 

Prohibition  Alternatives.  Alternative  1 
allowed  road  construction  and 
reconstruction  to  continue,  subject  to 
existing  land  management  plan 
prescriptions.  There  was  no  national 
restriction  on  timber  harvesting.  This 
was  the  no  action  alternative. 

Prohibition  Alternative  2  prohibited 
road  construction  and  reconstruction 
activities,  including  temporary  road 
construction,  in  inventoried  roadless 
areas.  There  was  no  national  restriction 
on  timber  harvesting. 

Prohibition  Alternative  3  prohibited 
road  construction  and  reconstruction 
activities,  including  temporary  road 
construction,  in  inventoried  roadless 
areas.  Timber  harvesting  was  allowed 
for  clearly  defined  stewardship 
purposes  only,  where  harvesting  could 
only  be  used  when  it  maintained  or 
improved  roadless  characteristics  and: 
(1)  improved  habitat  for  threatened, 
endangered,  proposed  or  sensitive 
species,  (2)  reduced  uncharacteristic 
wildfire  effects,  or  (3)  restored 
ecological  structiu«,  function,  process  or 
composition.  Timber  harvest  for 
commodity  purposes  was  prohibited. 

The  definition  of  timber  harvesting  for 
stewardship  purposes  was  reviewed  and 
refined  between  the  proposed  rule  and 
the  FEIS  to  more  clearly  state  the 
agency's  intent  and  to  ensure  effective 
protection  of  roadless  characteristics.  In 
the  DEIS,  timber  harvesting  for 
stewardship  purposes  could  be 
interpreted  to  accommodate  any  non- 
timber  production  resource  mcuiagement 
objective  that  required  removal  of  forest 
vegetation.  Many  respondents  were 
concerned  about  the  agency's  broad  use 
of  timber  harvest  for  stewardship 
purposes  on  National  Forest  System 
lands.  They  believed  that  stewardship 
purpose  timber  harvest  in  inventoried 
roadless  areas  needed  to  be  more  clearly 
defined. 

The  agency  agreed  that  it  needed  to 
clearly  state  the  intended  purposes  for 
stewardship  harvest  in  inventoried 
roadless  areas.  The  FEIS  identified  the 
range  of  allowable  objectives  that  are 
consistent  with  timber  harvesting  for 
stewardship  purposes  in  inventoried 
roadless  areas.  In  doing  so,  local 
decisions  about  timber  harvesting 
within  inventoried  roadless  areas  must 
maintain  or  improve  one  or  more 
roadless  characteristics,  while  focusing 
on  improving  threatened,  endangered, 
proposed,  or  sensitive  species  habitat; 
reducing  the  risk  of  uncharacteristic 
wildfire  effects;  or  restoring  ecological 
processes. 


Alternative  4  prohibited  road 
construction  and  reconstruction 
activities,  including  temporary  road 
construction,  in  inventoried  roadless 
areas.  No  timber  cutting  was  allowed  for 
stewardship  or  commodity  purposes, 
except  where  it  was  necessary  for  the 
protection  of  threatened  or  endangered 
species. 

Exceptions  and  Mitigation  ^4easu^es. 
The  agency  identified  an  initial  set  of 
exceptions  to  the  prohibition 
alternatives,  as  set  6ut  in  the  DEIS  and 
proposed  rule.  The  exceptions 
addressed  the  following  circumstances 
where  the  prohibitions  did  not  apply 
and  are  set  out  in  the  final  rule  at 
§  294.12(b)(1)  through  (b)(4).  These 
include  circumstances  where  a  road  is 
needed  to:  (1)  protect  public  health  and 
safety;  (2)  to  conduct  an  environmental 
response  action;  (3)  pursuant  to  reserved 
or  outstanding  rights  or  as  provided  for 
by  statute  or  treaty;  or  (4)  road 
realignment  is  needed  to  prevent 
irreparable  resource  damage  by  a 
classified  road. 

Based  on  comments  received  on  the 
proposed  rule  and  the  DEIS,  the  agency 
developed  and  considered  additional 
optional  exceptions  that  mitigated  the 
effects  of  the  prohibition  alternatives 
(FEIS  Vol.  1,  2-«  to  2-9).  These 
exceptions  were  available  for  selection 
as  part  of  the  final  rule  to  reduce  or 
eliminate  undesirable  social  and 
economic  impacts.  Any  or  none  of  these 
optional  exceptions  could  have  been 
selected  as  part  of  the  final  rule.  U 
selected,  these  exceptions  would  state 
that  the  responsible  official  may 
authorize  road  constructipn  or 
reconstruction  in  inventoried  roadless 
areas  where:  (1)  reconstriction  is 
needed  to  implement  road  safety 
improvements;  (2)  the  Secretary 
determines  that  a  Federal  Aid  Highway 
project  is  in  the  public  interest  or 
consistent  with  the  purposes  for  which 
the  land  was  reserved  or  acquired;  or  (3) 
a  road  is  needed  for  prospective  mineral 
leasing  activities  in  inventoried  roadless 
areas. 

Tongass  National  Forest  Alternatives. 
The  second  decision  was  to  select  one 
of  the  four  alternatives  created 
specifically  for  the  Tongass  National 
Forest  (FEIS  Vol.  1,  2-9).  Based  on 
public  comments  and  the  agency's 
decision  to  integrate  procedures  for 
evaluating  roadless  area  characteristics 
into  the  planning  rule,  some  of  the 
Tongass  alternatives  presented  in  the 
DEIS  were  modified  accordingly. 

The  Tongass  Not  Exempt  alternative 
applied  the  same  prohibition  alternative 
to  the  Tongass  National  Forest  that 
applied  to  the  rest  of  National  Forest 
System  lands.  An  optional  social  and 
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economic  mitigation  measure  was 
developed  for  the  Tongass  Not  Exempt 
alternative  that  delayed  implementation 
of  the  selected  prohibition  alternative 
on  the  Tongass  National  Forest  imtil 
April  2004  in  order  to  provide  a 
transition  period  for  communities  most 
affected  by  changes  that  may  result  if 
this  alternative  were  enacted. 

The  Tongass  Exempt  alternative  did 
not  apply  a  national  prohibition  to  the 
Tongass  National  Forest.  It  allowed  road 
construction  and  reconstruction  on  the 
Tongass  to  continue  subject  to  existing 
land  management  plan  prescriptions. 
Future  proposals  for  road  activities  in 
inventoried  roadless  areas  would  be 
considered  on  a  case-by-case  basis. 

The  Tongass  Deferred  alternative 
postponed  the  decision  on  whether  to 
apply  prohibitions  to  the  Tongass 
National  Forest  until  April  2004,  when 
an  evaluation  to  determine  whether  the 
prohibitions  against  road  construction 
and  reconstruction  should  apply  to  any 
or  all  inventoried  roadless  areas  would 
be  conducted  as  part  of  the  scheduled 
5-year  review  of  the  April  1999  Tongass 
Land  and  Resource  Management  Plan. 

The  Tongass  Selected  Areas 
alternative  applied  the  prohibitions  on 
road  construction  and  reconstruction 
within  inventoried  roadless  areas 
located  in  certain  land  use  designations 
(LUDs)  identified  in  the  Tongass  Land 
and  Resource  Management  Plan, 
specifically  those  of  Old  Growth 
Habitat,  Semi-Remote  Recreation, 
Remote  Recreation,  and  LUD  11.  See 
Appendix  E  of  Volume  1  of  the  FEIS  for 
a  complete  description  of  these  land  use 
designations. 

What  is  the  Environmentally  Preferred 
Alternative? 

Under  the  National  Environmental 
Policy  Act,  the  agency  is  required  to 
identify  the  environmentally  preferred 
alternative  (40  CFR  1505.2(b)).  This  is 
interpreted  to  mean  the  alternative  that 
would  cause  the  least  damage  to  the 
biological  and  physical  components  of 
the  environment,  and,  which  best 
protects,  preserves,  and  enhances 
historic,  cultural,  and  natural  resources 
(Council  on  Environmental  Quality, 
Forty  Most  Asked  Questions  Concerning 
CEQ's  National  Environmental  Policy 
Act  Regulations,  46  FR  18026).  Factors 
considered  in  identifying  this 
alternative  include:  (1)  fulfilling  the 
responsibility  of  this  generation  as 
trustee  of  the  environment  for  future 
generations,  (2)  providing  for  a 
productive  and  aesthetically  pleasing 
environment,  (3)  attaining  the  widest 
range  of  beneficial  uses  of  the 
environment  without  degradation,  (4) 
preserving  important  natural 


components  of  the  environment, 
including  biodiversity,  (5)  balancing 
population  needs  and  resource  use,  and 
(6)  enhancing  the  quality  of  renewable 
resources. 

The  agency  believes  the  alternative 
that  best  meets  these  objectives  is 
Alternative  3  combined  with  the 
Tongass  Not  Exempt  alternative, 
without  any  social  or  economic 
mitigation.  Alternative  3  protects 
inventoried  roadless  areas  from  adverse 
environmental  impacts  associated  with 
road  construction,  reconstruction,  and 
timber  harvesting  for  commodity 
purposes,  as  identified  in  Chapter  3  of 
the  FEIS. 

Alternative  4,  by  prohibiting  timber 
cutting  of  any  kind  (except  for 
protection  or  recovery  of  threatened, 
endangered,  and  proposed  species), 
does  not  allow  for  the  array  of 
vegetation  management  potentially 
necessary  to  maintain  or  improve 
roadless  characteristics,  reduce  the  risks 
of  uncharacteristic  wildfire  effects,  or 
restore  ecological  structure,  function, 
processes,  or  composition.  Timber 
harvesting  for  the  limited  purposes 
under  Alternative  3  would  allow  needed 
biological  treatments  to  promote  a 
healthy  forest  for  future  generations. 
Alternative  2,  although  providing  for 
protection  from  road  construction  and 
reconstruction,  would  still  permit 
harvesting  of  trees  for  commodity 
purposes  that  could  conflict  with 
protecting  the  physical  and  biological 
environment. 

Alternative  3,  like  the  other 
alternatives,  contains  exceptions  that 
allow  road  construction  and 
reconstruction  for  important  human  and 
environmental  protection  measures, 
such  as  protection  of  public  health  and 
safety  from  imminent  threats  of  flood 
and  fire,  treatment  to  clean  up 
hazardous  pollution  sites,  and  road 
realignment  to  prevent  irreparable 
resource  damage.  These  are  important 
exceptions  needed  to  enhance  the 
productivity  and  esthetics  of  the 
environment.  Social  and  economic 
mitigation  measures  are  not  part  of  this 
environmentally  preferred  Alternative  3 
because  these  measures,  although 
important  to  reduce  the  social  and 
economic  effects  of  the  action 
alternatives,  do  not  contribute  to  the 
protection  of  the  physical  or  biological 
environment. 

The  Tongass  National  Forest  is  part  of 
the  northern  Pacific  coast  ecoregion,  an 
ecoregion  that  contains  one  fourth  of  the 
world's  coastal  temperate  rainforests.  As 
stated  in  the  FEIS.  the  forest's  high 
degree  of  overall  ecosystem  health  is 
largely  due  to  its  quantify  and  quality  of 
inventoried  roadless  areas  and  other 


special  designated  areas.  The  "Tongass 
Not  Exempt"  alternative  would 

immediately  apply  prohibitions  to  all 
inventoried  roadless  areas  and  is  the 
environmentally  preferred  alternative. 
The  other  Tongass  alternatives  either 
delay  or  limit  the  inventoried  roadless 
area  land  base  to  which  the  prohibitions 
would  apply,  or  defer  the  decision 
regarding  prohibitions  altogether.  The 
adverse  environmental  impacts  of  these 
alternatives  are  disclosed  in  Chapter  3 
of  die  FEIS. 

What  Is  in  the  Final  Rule  and  What  Are 
the  Reasons  for  Selecting  That 
Alternative? 

Selection  of  an  alternative  to  be 
adopted  in  the  final  rule  requires  careful 
consideration  of  the  environmental 
effects,  including  cumulative,  social, 
and  economic  impacts,  and  the  relative 
values  of  the  various  resources  to  arrive 
at  a  fair  and  reasoned  decision  to 
achieve  the  stated  purpose  and  need  for 
inventoried  roadless  area  protection 
(FEIS  Vol.  1,  3-392  to  3^03).  As  stated 
previously,  courts  have  held  that  the 
agency  has  wide  discretion  in  weighing 
and  deciding  the  proper  administration 
of  National  Forest  System  lands. 

The  Department's  judgment  regarding 
the  appropriate  administration  of  these 
lands  is  embodied  in  the  policies 
described  in  this  final  rule.  First  and 
foremost,  the  Department  wants  to 
ensure  that  inventoried  roadless  areas 
sustain  their  values  for  this  and  future 
generations.  By  sustaining  these  values, 
a  continuous  flow  of  benefits  associated 
with  healthy  watersheds  and 
ecosystems  is  provided.  These  benefits 
include  sources  for  clean  drinking 
water,  fish  habitat,  wildlife  habitat, 
biological  diversity,  and  dispersed 
outdoor  recreational  opportunities.  Not 
only  are  short-term  economic  and 
environmental  factors  considered,  but 
also  the  long-term  prpductivify  of  these 
lands  which  are  so  critical  to  strong, 
productive  economies. 

Evaluation  of  these  considerations  for 
this  decision  is  based  primarily  on  these 
qualitative  foctors.  Quantitative  factors, 
such  as  volume  of  timber  offered  for 
sale,  or  roadless  acres  protected,  were 
also  considered  and  are  helpful  to 
distinguish  and  compare  the 
alternatives  (FEIS  Vol.  1,  2-24  to  2-38). 
and  their  effects  (FEIS  Chapter  3). 

Prohibition  Alternatives.  Alternative  1 
in  the  FEIS  has  the  greatest  potential  for 
adverse  impact  on  watershed  health  and 
water  qualify  by  allowing  increased 
sedimentation  and  disruption  of 
hydrologic  processes;  the  greatest 
potential  for  adverse  impact  on 
biodiversify  by  fiagmenting  habitat  for 
threatened,  endangered,  and  sensitive 
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species;  the  greatest  potential  for 
adverse  impact  on  aquatic  and 
terrestrial  habitat;  and  the  greatest 
potential  for  increase  in  competition 
from  invasive  non-native  species.  This 
alternative  was  not  selected  because  it 
did  not  meet  the  specified  purpose  and 
need  for  this  action. 

Action  Alternatives  2,3,  and  4  in  the 
FEIS  all  provide  ecological  benefits  fitsm 
prohibiting  road  construction  and 
reconstruction.  The  major  difference 
among  these  alternatives  is  that 
Alternative  2  allows  timber  harvesting 
without  restriction;  Alternative  3 
prohibits  timber  harvesting  for 
commodity  purposes,  but  allows  timber 
harvesting  for  clearly  defined  purposes 
and  limited  circumstances;  and 
Alternative  4  prohibits  all  timber  cutting 
(except  that  which  may  be  needed  for 
protection  or  recovery  of  threatened, 
endangered,  or  proposed  species). 
Personal  and  administrative  use  harvest, 
including  firewood  and  Christmas  tree 
cutting,  would  be  permitted.  Tree 
removal  could  occur  when  associated 
with  management  activities  not 
otherwise  prohibited  by  the  final  rule, 
such  as  trail  construction  or 
maintenance,  hazard  tree  removal 
adjacent  to  classified  roads  for  public 
health  and  safety  reasons,  fire  line 
construction  for  wildland  fire 
suppression  or  control  of  prescribed 
fire,  or  survey  and  maintenance  of 
property  boundaries. 

Alternative  2  was  not  selected 
because  it  posed  more  risks  to  roadless 
characteristics  than  Alternatives  3  or  4. 
Timber  harvesting  for  clearly  defined, 
limited  purposes  can  be  a  valuable  tool 
for  conserving  and  improving  roadless 
area  values  and  should  be  available  as 
a  management  option  for  the  local 
responsible  official.  Therefore,  the 
Department  did  not  select  Alternative  4 
and  is  selecting  Alternative  3. 

Reducing  the  risk  of  uncharacteristic 
wildfire  effects  is  one  way  of  restoring 
ecological  processes.  The  final  rule 
recognizes  this  by  eliminating  "reducing 
the  risk  of  uncharacteristic  wildfire 
effects"  as  a  separate  purpose  and 
instead  uses  it  as  an  example  of 
restoring  ecological  processes.  Also,  to 
address  concern  about  the  meaning  and 
implementation  of  stewardship  purpose 
timber  harvest  that  "restores  ecological 
structiue,  function,  processes,  and 
composition"  described  in  the  FEIS,  the 
final  rule  eUminates  use  of  the  term 
"stewardship".  Instead,  the  rule  relies 
on  the  piuposes  specifically  listed  and 
mirrors  language  from  the  new  planning 
regulations  at  36  CFR  part  219  stating 
that  timber  harvest  is  allowed  in  order 
to  maintain  or  restore  the  characteristics 
of  ecosystem  composition  and  structtue 


within  the  range  of  variability  that 
would  be  expected  to  occur  imder 
natural  distiirbance  regimes  of  the 
current  climatic  period. 

Alternatives  2  through  4  could  reduce 
future  timber  harvest,  mineral 
exploration  and  development,  and  other 
activities  such  as  ski  area  development 
in  inventoried  roadless  areas. 
Communities  with  significant  economic 
activities  in  these  sectors  could  be 
adversely  impacted.  However,  the 
effects  on  the  social  and  economic 
situation  nationally  are  minor.  For 
example,  the  reduction  in  timber 
harvest  trom.  National  Forest  System 
lands  is  less  than  3%,  which  is  less  than 
0.5  percent  of  total  United  States  timber 
production.  The  total  oil  and  gas 
production  from  all  National  Forest 
System  lands  is  about  0.4  percent  of  the 
current  national  production,  and  the  oil 
and  gas  resoiuces  located  inside 
inventoried  roadless  areas  are  an 
insignificant  portion  of  total  resources. 

Rights  of  reasonable  access  to 
prospect  and  explore  lands  open  to 
mineral  entry  and  to  develop  valid 
claims,  would  be  unaffected  under  these 
alternatives  as  provided  by  the  General 
Mining  Law.  Reasonable  rights  of  access 
may  include,  but  are  not  limited  to,  road 
construction  and  reconstruction, 
helicopters,  or  other  nonmotorized 
access  (FEIS  Vol.  1,  3-254).  None  of  the 
alternatives  are  likely  to  have 
measurable  impacts  compared  to  the 
broader  social  and  economic  conditions 
and  trends  observable  at  these  scales; 
however,  the  effects  of  the  alternatives 
are  not  distributed  evenly  across  the 
United  States  (FEIS  Vol.  1,  3-329  to  3- 
350). 

Comment  was  received  concerning 
the  ciunulative  relationship  of  the 
Roadless  Area  Conservation  Rule  with 
the  Bureau  of  Land  Management's 
proposed  rule  for  Mining  Claims  Under 
the  General  Mining  Laws;  Surface 
Management,  published  on  February  9, 
1999  (64  FR  6422).  Since  that  comment 
was  received,  the  Mining  Claims  rule 
became  final  (65  FR  69998,  November 
21,  2000).  Both  the  final  Roadless  Area 
Conservation  Rule  and  the  final  Bureau 
of  Land  Management  mining  rule  have 
comparable  goals  to  prevent 
unnecessary  or  undue  degradation  of 
public  lands.  However,  the  Roadless 
Area  Conservation  Rule  at  294.12(b)(3) 
does  not  affect  rights  of  reasonable 
access  to  prospect  and  explore  lands 
open  to  mineral  entry  and  to  develop 
valid  claims.  Reasonable  access 
includes,  road  construction  or 
reconstruction  for  mining  activities 
covered  under  the  General  Mining  Law, 
while  the  performance  standards  at 
proposed  3809.420(c)  would  require 


that  permitted  roads  and  structures  be 
desigued,  constructed,  and  maintained 
to  control  or  prevent  erosion,  siltation, 
and  air  pollution  and  to  minimize 
impacts  to  resources.  Cumulative  effects 
of  these  two  rules  are  expected  to  be 
minimal  because  of  the  exception  for 
locatable  minerals  under  §  294.12(b)(3) 
ip  the  final  roadless  rule. 

Exceptions.  The  Department  is 
adopting  the  exceptions  for  road  safety 
projects  and  for  Federal  Aid  Highway 
projects.  The  exception  for  road  safety 
projects  is  a  narrow  exception  that  only 
allows  road  reconstruction  where  past 
experience  or  expert  opinion  has 
indicated  that  the  road  design  would 
present  a  threat  to  public  safety.  The 
Department  decided  to  adopt  the 
Federal  Aid  Highway  exception  to  allow 
road  construction  based  on  social 
considerations  and  Federal-State 
relationships.  The  Department  believes 
that  this  exception  will  have  a  very 
limited  application,  and  the  Secretary  of 
Agriculture  retains  the  discretion  to 
approve  or  deny  authorization  when 
warranted  (23  U.S.C.  317).  The  analysis 
in  the  FEIS  identified  only  one 
application  of  this  exception  in  the  next 
five  years  for  a  proposed  5.5-mile  State 
highway  relocation  project  on  the 
Chugach  National  Forest  in  Alaska 
(FEIS  Vol.  1,  3-33). 

After  publication  of  the  FEIS  for 
Roadless  Area  Conservation,  the 
Department  of  Energy  (DOE)  and  the 
Office  of  Management  and  Budget 
(OMB)  received  and  shared  with  the 
Forest  Service  several  letters  fit)m 
mining  interests  outlining  their 
concerns  with  the  preferred  alternative. 
The  Forest  Service  also  received 
comments  directly  from  the  National 
Mining  Association.  DOE  provided  an 
analysis  of  potential  impacts  related  to 
oil  and  gas  resoiuces,  and  compiled 
information  on  coal  resources  as  well. 
Upon  being  informed  of  these  concerns, 
the  Forest  Service  evaluated  the 
information  provided  by  DOE  and 
others.  The  Forest  Service  also  met  with 
and  discussed  these  concerns  with  DOE. 

The  FEIS  analysis  focused  on  impacts 
to  coal,  phosphate,  and  oil  and  gas 
rq|ources,  based  on  input  from  the 
national  forests  and  grasslands  and  from 
public  comment  on  the  draft 
environmental  impact  statement  (DEIS) 
and  proposed  rule  (May  10,  2000;  65  FR 
30276).  Comment  received  from  DOE  on 
the  DEIS  was  focused  only  on 
transmission  line  corridors.  Potential 
economic  impacts  related  to  existing 
coal  and  phosphate  operations  with 
known  plans  to  expand  into  inventoried 
roadless  areas  were  quantified  in  the 
FEIS  (Vol.  1,  pp.  3-308  to  3-324).  Areas 
of  known  hi^  potential  for  coal, 
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phosphate,  and  oil  and  gas  were  also 
discussed  (Vol.  1.  pp.  3-254  to  3-260). 
With  respect  to  oil  and  gas,  no  attempt 
was  made  to  estimate  the  proportion  of 
these  resources  within  inventoried 
roadless  areas  because  of  the  high 
degree  of  uncertainty  of  these  estimates. 

After  publication  of  the  FEIS  for 
Roadless  Area  Conservation,  the 
Department  of  Energy  (DOE)  reused 
concerns  about  the  potential  impacts  on 
leasable  energy  minerals,  particiUarly 
for  natural  gas  and  coal,  if  the  final 
Roadless  Area  Conservation  Rule  did 
not  allow  road  building  in  support  of 
exploration  and  development  for 
leasable  minerals. 

Currently,  the  NFS  lands  play  a  minor 
role  in  providing  natural  gas  resources, 
only  about  0.4%  of  national  production 
(76.4  billion  cubic  feet)  in  1999.  The 
resoiu-ce  estimates  by  DOE  were  made 
assuming  that  the  resources  are 
homogenously  distributed  across  play 
areas,  which  is  generally  not  the  case 
with  oil  and  gas  resources.  It  is 
reasonable  to  assume,  imder  the  ciurent 
demand  conditions,  that  there  will  be 
increased  interest  in  development  of 
natiual  gas  resources  on  federal  lands 
and  elsewhere.  Some  of  these  areas  are 
not  currently  available  for  leasing,  as  a 
result  of  leasing  decisions  or  local  forest 
and  grassland  plan  decisions.  Moreover, 
current  access  restrictions  would  make 
many  of  these  resoiuces  unavailable  in 
the  near  futiue.  In  addition,  the  steep 
terrain  that  is  typical  of  many 
inventoried  roadless  areas  often  makes 
these  areas  difficult  to  access  for 
envirorunental  and/or  economic 
reasons.  The  likelihood  of  resoiuces 
being  recovered  from  inventoried 
roadless  areas  even  in  the  absence  of  a 
final  roadless  rule  is  small,  except 
where  leases  already  exist.  Finally, 
where  accessible,  exploration  and 
development  of  these  resources  would 
likely  take  about  5-10  years  before 
production  would  begin. 

The  FEIS  described  the  coal 
production  from  NFS  lands  as 
accoimting  for  about  7%  of  national 
production  in  1999.  The  analysis 
acknowledged  the  increasing  national 
demand  for  coal,  particularly  the  low- 
sulfur  coal  found  primarily  in  the 
western  U.S.  About  2.5  million  acres  of 
coal-bearing  rock  were  estimated  to 
occur  within  inventoried  roadless  areas 
in  the  interior  West. 

A  concern  raised  by  DOE  and  others 
was  the  potential  effect  on  users  of  this 
low  sulfur  coal,  primarily  electric 
utilities  in  the  East.  According  to  DOE, 
many  utility  and  industrial  boilers  have 
been  designed  to  blend  the  western  coal 
with  other  higher  sulfur  coal  to  meet 
their  Clean  Air  Act  compliance  goals. 


The  DOE  aneilysis  did  not  provide  any 
information  on  the  availability  of 
substitute  sources  of  coal  if  supply  from 
existing  mines  is  reduced. 

Overall,  the  U.S..  has  abundant  coal 
reserves.  Also,  alternative  sources  of 
low-sulfur  coal  do  exist,  concentrated  in 
the  western  U.S.,  mostly  in  Colorado, 
Montana,  and  Wyoming.  Additionally, 
the  abiuidant  sources  of  low  cost-coal 
and  available  technology,  such  as 
scrubbers,  will  enable  electric  utilities 
to  meet  their  Clean  Air  Act  compliance 
goals. 

Several  commentators  on  the  DEIS, 
incloding  the  Governor  of  the  State  of 
Utah,  had  questions  about  access  to 
state-owned  coal.  As  discussed  in  the 
FEIS,  access  based  on  existing  rights 
would  not  be  affected  by  the  final  rule, 
therefore,  access  is  guaranteed  to  coal 
held  under  existing  rights. 

The  FEIS  identified  potential  impacts 
on  future  phosphate  mining  on  the 
Caribou  National  Forest,  the  only  area  of 
active  phosphate  mining  on  NFS  lands. 
The  FEIS  acknowledged  that  phosphate 
production  fitim  the  Caribou  accoiuits 
for  about  12%  of  national  production, 
and  is  used  to  supply  regional 
producers  of  phosphate  fertilizer 
products  and  elemental  phosphorous. 
The  analysis  included  an  estimate  of 
phosphate  resources  within  inventoried 
roadless  areas  of  873.3  million  tons,  and 
a  description  that  about  8,000  acres  of 
the  area  of  Known  Phosphate  Lease 
Areas  are  within  inventoried  roadless 
areas. 

hi  a  letter  to  OMB,  the  National 
Mining  Association  provided  estimates 
of  phosphate  reserves  in  Idaho, 
Wyoming,  Utah,  and  Montana 
potentially  impacted  by  the  final  rule. 
The  company  currently  mining  on  the 
Caribou  made  these  estimates.  No 
documentation  was  provided  for  the 
basis  of  the  estimates.  However,  their 
open  pit  mining  estimates  for  Idaho 
were  less  than  the  resources  identified 
in  the  F'EIS  in  inventoried  roadless  areas 
alone. 

In  conclusion,  the  information 
provided  by  DOE  and  others  provides 
additional  context  to  the  analysis. 
However,  for  coal  and  phosphate,  the 
impacts  noted  in  these  comments  fall 
within  the  range  of  effects  disclosed  in 
the  FEIS.  For  oil  and  gas,  the  Forest 
Service  continues  to  believe  there  is  a 
high  degree  of  imcertainty  in  the 
available  information.  Moreover,  it 
seems  likely  that  even  if  resources  do 
imderlie  inventoried  roadless  areas, 
they  would  be  among  the  last  areas 
entered  for  exploration  and 
development  for  the  reasons  described 
above.  After  careful  review  of  the 
information  provided  by  DOE  and 


private  parties,  the  agency  has 
determined  that  the  information  does 
not  materially  alter  the  environmental 
analysis  disclosed  in  the  FEIS  and  does 
not  constitute  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  bearing  on  the 
rulemaking  effort. 

The  Department  has  decided  not  to 
adopt  the  exception  for  future 
discretionary  mineral  leasing  because  of 
the  potentially  significant 
environmental  impacts  that  road 
construction  could  cause  to  inventoried 
roadless  areas,  but  instead  determined  a 
more  limited  exception  is  appropriate. 
Existing  mineral  leases  are  not  subject  to 
the  prohibitions,  nor  is  the 
continuation,  extension,  or  renewal  of 
an  existing  mineral  lease  on  lands  imder 
lease  by  the  Secretary  of  the  Interior  as 
of  the  date  of  publication  of  this  rule  in 
the  Federal  Register.  Additionally,  road 
construction  or  reconstruction  may  be 
authorized  for  new  leases  on  these  same 
lands  in  the  event  that  application  for  a 
new  lease  is  made  prior  to  termination 
or  expiration  of  the  existing  lease. 

The  Department  recognizes  that  this 
decision  may  have  major  adverse 
economic  impacts  on  a  few 
communities  dependent  on  mineral 
leasing  from  inventoried  roadless  areas. 
However,  if  road  construction  and 
reconstruction  were  allowed  for  future 
mineral  leasing  on  lands  not  under 
mineral  lease  as  of  the  date  of 
publication  of  this  rule  in  the  Federal 
Register,  an  estimated  59  miles  of  new 
roads  would  be  constructed  in 
inventoried  roadless  areas  over  the  next 
five  years.  Road  construction  or 
reconstruction  in  support  of  future 
mineral  leasing  on  lands  not  presently 
under  mineral  lease  could  continue  at 
this  level  or  in  greater  amounts  into  the 
foreseeable  future.  Over  an  estimated  10 
million  acres  of  inventoried  roadless 
areas  could  be  roaded  for  exploration 
and  development  of  leasable  minerals, 
although  the  agency  believes  it  is 
unlikely  that  more  than  a  small 
percentage  of  these  acres  would  contain 
minerals  sufficient  for  economic 
development. 

The  effects  of  road  construction  over 
time  could  substantially  alter  valuable 
roadless  area  characteristics  by 
fragmenting  habitat,  increasing  soil 
disturbance,  decreasing  water  quaUty, 
and  providing  new  avenues  for  the 
invasion  of  non-native  invasive  species. 
Mineral  leasing  activities  not  dependent 
on  road  construction,  such  as 
directional  (slant)  drilling  and 
imderground  development,  would  not 
be  affected  by  the  prohibition. 

The  final  rule  extends  indefinitely  the 
timeframe  for  which  roads  can  be 
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constructed  on  areas  currently  under 
lease,  which  are  estimated  to  be  less 
than  1  million  acres  in  extent,  or  less 
than  2  percent  of  the  total  acreage  of 
inventoried  roadless  areas.  The 
environmental  effects  of  this  extension 
falLbetween  those  described  in  the  FEIS 
forme  preferred  alternative,  which 
would  have  allowed  road  construction 
or  reconstruction  only  for  the  duration 
of  an  existing  lease,  and  those  described 
in  the  FEIS  imder  the  potential  social 
and  economic  mitigation  measures, 
which  would  have  provided  an 
exception  for  mineral  leasing  activities 
within  all  inventoried  roadless  areas, 
with  no  limitations. 

Relative  to  the  preferred  alternative, 
the  final  rule  will  somewhat  diminish 
the  potential  beneficial  effects  of  the 
overall  prohibition  on  road  construction 
and  reconstruction  in  the  areas  affected 
by  the  minerals  leasing  exception,  due 
to  the  greater  amoimt  of  area  potentially 
dist\irbed  and  the  effects  of  associated 
activities.  However,  by  limiting  the  area 
potentially  affected  to  only  those  areas 
currently  under  lease,  the  potential 
extent  of  these  activities  and  their 
impacts  are  identified  and  limited. 

Tongass  National  Forest  Alternatives. 
The  Tongass  Exempt  alternative 
described  in  the  FEIS  was  not  selected. 
Allowing  road  construction  and 
reconstruction  on  the  Tongass  National 
Forest  to  continue  unabated  would  risk 
the  loss  of  important  roadless  area 
values. 

The  Tongass  Deferred  alternative  was 
not  selected  because  the  agency 
presently  has  sufficient  information  to 
make  this  decision,  and  the 
decisionmaking  processes  used  have 
identified  the  enviroiunental,  social, 
and  economic  issues  that  must  be 
addressed.  There  is  no  need  to  postpone 
the  decision. 

The  Tongass  Selected  Areas 
alternative  did  not  meet  the  purpose 
and  need  as  well  as  the  selected 
alternative.  Important  roadless  area 
values  would  be  lost  or  diminished 
because  of  the  road  construction, 
reconstruction,  and  timber  harvesting 
activities  that  this  alternative  allowed. 

By  applying  the  final  rule  to  the 
Tongass  National  Forest  immediately, 
but  allowing  road  construction, 
reconstruction,  and  the  cutting,  sale, 
and  removal  of  timber  from  Inventoried 
roadless  areas  where  a  notice  of 
availability  for  a  draft  environmental 
impact  statement  for  such  activities  has 
been  published  in  the  Federal  Register 
prior  to  the  date  of  publication  of  this 
rule  in  the  Federal  Register,  a  period  of 
transition  is  available  to  affected 
communities  while  providing  certainty 
for  long  term  protection  of  these  lands. 


The  Tongass  National  Forest  has  261 
MMBF  of  timber  imder  contract  and  386 
MMBF  under  a  notice  of  availability  of 
a  DEIS,  FEIS,  or  Record  of  Decision.  In 
addition,  the  Tongass  has  204  MMBF 
available  in  roaded  areas  that  is  sold, 
has  a  Record  of  Decision,  or  is  currently 
in  the  planning  process.  This  total  of 
852  MMBF  is  enough  timber  volume  to 
satisfy  about  seven  years  of  estimated 
market  demand.  During  the  period  of 
transition,  an  estimated  114  direct 
timber  jobs  and  182  total  jobs  would  be 
affected.  In  the  longer-term,  an 
additional  269  direct  timber  jobs  and 
431  total  jobs  could  be  lost  in  Southeast 
Alaska  if  current  demand  trends 
continue  and  no  other  adjustments  are 
provided  to  allow  for  more  harvest  fi-om 
other  parts  of  the  lorest.  The  exception 
for  projects  with  a  notice  of  availability 
for  a  draft  environmental  impact 
statement  on  the  Tongass  National 
Forest  is  because  of  the  unique  social 
and  economic  conditions  where  a 
disproportionate  share  of  the  impacts 
are  experienced  throughout  the  entire 
Southeast  Alaska  region  and  most 
heavily  in  a  few  communities. 

Decision  Summary.  It  is  the  decision 
of  the  Secretary  of  AgriciUture  to  select 
Prohibition  Alternative  3  and  the 
Tongass  Not  Exempt  Alternative 
identified  in  the  FEIS  as  the  final  rule, 
with  modifications.  These  modifications 
include:  (1)  an  exception  to  the 
prohibition  on  road  construction  and 
reconstruction  for  mineral  leasing  in 
areas  under  mineral  lease  as  of  the  date 
of  publication  of  this  rule  in  the  Federal 
Register;  (2)  an  exception  to  the  timber 
harvest  prohibition  for  the  cutting,  sale, 
or  removal  of  timber  in  portions  df 
inventoried  roadless  areas  where 
construction  of  a  classified  road  and 
subsequent  timber  harvest  have 
substantially  altered  the  roadless 
characteristics,  and  the  road 
construction  and  subsequent  timber 
harvest  occiured  after  the  area  was 
designated  an  inventoried  roadless  area 
and  prior  to  the  date  of  publication  of 
this  rule  in  the  Federal  Register,  and  (3) 
the  inunediate  application  of  the 
prohibitions  to  the  Tongass  National 
Forest  with  a  provision  that  exempts 
road  construction,  road  reconstruction, 
and  the  cutting,  sale,  or  removal  of 
timber  if  a  notice  of  availability  for  a 
DEIS  for  such  activities  has  been 
published  in  the  Federal  Register  prior 
to  the  date  of  publication  of  this  rule  in 
the  Federal  Register.  The  final  rule  best 
meets  the  agency's  goal  of  maintaining 
the  health  and  contributions  of  existing 
inventoried  roadless  areas  by  preserving 
the  relatively  undistiu'bed 
characteristics  of  those  areas,  thereby 


protecting  watershed  health  and 
ecosystem  integrity.  In  evaluating  the 
comments  received  from  the  public,  the 
Department  believes  that  there  is 
adequate  relevant  information  to  assess 
reasonably  foreseeable  significant 
adverse  impacts  (40  CFR  1502.22).  The 
FEIS  for  this  final  rule  documents  the 
adverse  impacts  road  construction  and 
timber  harvesting  ciEui  have  in 
inventoried  roadless  areas.  This  final 
rule  reduces  potential  impacts  to  a 
greater  degree  and  with  more  certainty 
than  Prohibition  Alternatives  1  and  2 
and  the  other  Tongass  National  Forest 
alternatives. 

The  final  nde  retains  the  ability  to  use 
timber  harvesting  for  clearly  defined 
purposes  where  necessary  to  meet 
ecological  needs,  allowing 
accomplishment  of  ecological  objectives 
that  Alternative  4  would  preclude. 
Allowing  clearly  defined,  limited  timber 
harvest  of  generally  small  diameter  trees 
will  maintain  a  valuable  management 
option  for  the  agency  to  help  improve 
habitat  for  threatened,  endangered, 
proposed,  or  sensitive  species  recovery 
and  to  help  restore  ecological 
composition  and  structure,  such  as 
reducing  the  risk  of  uncharacteristic 
wildfire  effects.  As  habitat 
fiagmentation,  subdivision,  and 
urbanization  of  lands  continues 
nationally,  this  decision  allows  the 
agency  to  avoid  most  human-caused 
fragmentation  of  National  Forest  System 
inventoried  roadless  areas  to  preserve 
management  options  for  futiire 
generations.  Finally,  these  inventoried 
roadless  areas  will  remain  available  to 
all  Americans  for  a  variety  of  dispersed 
recreation  opportunities. 

The  final  rule: 

(1)  Recognizes  that  the  agency's  first 
and  highest  priority  is  to  ensiue 
sustainability  for  resources  under  its 
jurisdiction.  It  protects  inventoried 
roadless  areas  from  the  activities  that 
most  directly  threaten  their  fundamental 
characteristics  through  the  alteration  of 
natural  landscapes  and  fragmentation  of 
forestlands. 

(2)  Protects  public  health  by 
promoting  watershed  health  and 
maintaining  important  sources  of  clean 
drinking  water  for  cxirrent  and  future 
generations. 

(3)  Responds  to  the  major  issues 
identified  in  public  comments. 

(4)  Is  fiscally  responsible,  and  does 
not  increase  the  financial  burden  by 
adding  expensive  roads  the  agency 
cannot  afford  to  maintain. 

(5)  Exemplifies  the  agency's 
responsibility  as  a  world  leader  in 
natural  resource  conservation  by  setting 
an  example  for  the  global  community. 
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(6)  Recognizes  that  some 
communities,  such  as  those  in  Southeast 
Alaska,  bear  a  disproportionate  share  of 
the  burden,  and  offers  assistance  to 
mitigate  those  impacts. 

This  decision  is  expected  to  cause 
additional  adverse  economic  effects  to 
forest  dependent  communities  because 
of  the  potential  reduction  in  futiu-e 
timber  harvest,  mineral  leasing,  and 
other  activities  (FEIS  Vol.  1,  3-326  to  3- 
350).  However,  the  Department  believes 
that  the  long-term  ecological  benefits  to 
the  nation  of  conserving  these 
inventoried  roadless  areas  outweigh  the 
potential  economic  loss  to  those  local 
communities.  To  reduce  the  economic 
impacts  of  this  decision,  the  Chief  of  the 
Forest  Service  will  seek  to  implement 
one  or  more  of  the  following  provisions 
of  an  economic  transition  program  for 
communities  most  affected  by 
application  of  the  prohibitions  in 
inventoried  roadless  areas: 

(1)  Provide  financial  assistance  to 
stimulate  community-led  transition 
programs  and  projects  in  communities 
most  affected  by  application  of  the 
prohibitions  in  inventoried  roadless 
areas; 

(2)  Through  financial  support  and 
action  plans,  attract  public  and  private 
interests,  both  financial  and  technical, 
to  aid  in  successfully  implementing 
local  transition  projects  and  plans  by 
coordinating  with  other  Federal  and 
State  agencies;  and 

(3)  Assist  local,  State,  Tribal  and 
Federal  partners  in  working  with  those 
communities  most  affected  by  the  final 
roadless  area  decision. 

'Regulatory  Certifications 

This  final  rule  was  reviewed  imder 
USD  A  procedures.  Executive  Order 
(E.O.)  12866  on  Regulatory  Planning 
and  Review,  and  the  major  rule 
provisions  of  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (5  U.S.C.  800).  The  Office  of 
Management  and  Budget  (0MB)  has 
determined  that  this  is  a  major  rule, 
because  this  rule  may  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy  or,  in  some  sectors,  may  affect 
productivity,  competition,  or  jobs. 
Consequently,  the  rule  is  subject  to 
0MB  review  under  E.O.  12866  and  a 
regulatory  impact  analysis  has  been 
prepared  for  this  final  rule.  This  rule  is 
not  expected  to  interfere  with  an  action 
taken  or  planned  by  another  agency  nor 
raise  new  legal  or  policy  issues.  This 
action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs. 


Regulatory  Impacts 

Summary  of  the  Results  of  the 
Regulatory  Impact  Analysis.  Many  of 
the  benefits  and  costs  associated  with 
the  final  rule  were  not  quantifiable. 
Therefore,  many  of  the  costs  and 
benefits  are  described  qualitatively. 
Although  the  analysis  does  not  provide 
a  quantitative  measure  of  net  benefits, 
the  Department  believes  the  benefits  of 
the  rule  outweigh  the  costs. 

Local-level  analysis  cannot  easily 
incorporate  the  economic  effects 
associated  with  nationally  significant 
issues.  Therefore,  the  Department 
believes  the  aggregate  transactions  costs 
(costs  associated  with  the  time  and 
effort  needed  to  make  decisions)  of  local 
level  decisions  would  be  much  higher 
than  the  transactions  costs  of  a  national 
policy,  because  of  the  controversy 
surrounding  roadless  area  management. 

National  Forest  System  lands  provide 
a  variety  of  goods  and  services  to  the 
American  public.  Use  of  the  national 
forests  iuid  grasslands  for  both 
commodities  and  amenity  services 
varies  over  time,  in  response  to 
changing  market  conditions,  consumer 
preferences,  and  other  factors.  For  the 
purpose  of  this  analysis,  the  baseline 
describes  the  likely  mix  of  goods  and 
services  from  the  national  forests  and 
grasslands  in  the  near  future  in  the 
absence  of  the  final  rule,  which  is  likely 
to  affect  some  goods  and  services,  while 
having  no  effect  on  others.  Details  on 
the  environmental  effects  of  the  final 
rule  can  be  found  in  the  Forest  Service 
Roadless  Area  Conservation  Final 
Environmental  Impact  Statement  (FEIS). 

Most  of  the  benefits  of  the  rule  result 
from  maintaining  roadless  areas  in  their 
current  state,  and,  therefore, 
maintaining  the  current  stream  of 
benefits  from  these  areas.  The  costs  are 
primarily  associated  with  lost 
opportunities,  since  the  final  rule  would 
limit  some  types  of  development 
activities  that  might  have  occurred-  in 
the  future  without  this  rule.  Table  1 
summarizes  the  potential  benefits  and 
costs  of  the  rule. 

Potential  Benefits  Of  The  Roadless 
Rule.  Undisturbed  landscapes  provide  a 
variety  of  monetary  and  non-monetary 
benefits  to  the  public.  Many  of  these 
benefits  are  associated  with  the 
protection  of  ecological,  social,  and 
economic  values  in  inventoried  roadless 
areas. 

Air  and  water  quality  would  be 
maintained  at  a  higher  level  than  under 
the  baseline.  Higher  water  quality 
provides  a  higher  level  of  protection  for 
drinking  water  sources,  reduces 
treatment  costs  for  irrigation,  reservoirs, 
and  other  downstream  facilities  and 


maintains  the  value  of  water-based 
recreation  activities.  Higher  air  quality 
protects  not  only  values  associated  with 
human  health,  but  also  improves 
visibility  and  benefits  recreation  and 
adjacent  private  property  values. 

A  greater  degree  of  protection  of 
biological  diversity  and  threatened  and 
endangered  species  would  occur  if 
roads  and  commodity  timber  harvest 
were  prohibited  in  inventoried  roadless 
areas  as  opposed  to  the  baseline.  As  a 
result,  ecological  values  would  be 
maintained.  Passive  use  values  related 
to  the  existence  of  biological  diversity 
and  threatened  and  endangered  species 
would  be  maintained,  as  well  as  values 
associated  with  protecting  these  areas 
for  future  generations. 

A  number  of  other  benefits  are 
associated  with  maintaining  healthy 
wildlife  and  fish  populations  at  a  level 
higher  than  under  the  baseline.  Some 
game  species  are  likely  to  benefit  from 
this  protection,  which  would  maintain 
quality  hunting  and  fishing  experiences 
both  within  inventoried  roadless  areas 
and  beyond.  Other  types  of  recreation 
experiences,  such  as  wildlife  viewing, 
also  would  benefit. 

Inventoried  roadless  areas  are 
important  in  providing  remote 
recreation  opportiuiities.  A  greater 
number  of  acres  in  these  recreation 
settings  would  be  maintained  than 
under  the  baseline.  Remote  areas  are 
also  important  settings  for  many 
outfitter  and  guide  services.  Maintaining 
these  areas  increases  the  ability  of  the 
agency  to  accommodate  additional 
demand  for  these  types  of  recreation 
special  use  authorizations. 

Inventoried  roadless  areas  provide  a 
remote  recreation  experience  without 
the  activity  restrictions  of  Wilderness 
(for  example,  off-highway  vehicle  use 
and  moimtain  biking).  Maintaining 
roadless  areas  would  likely  lessen 
visitation  pressure  on  Wilderness 
compared  to  the  baseline. 

The  risk  of  introducing  non-native 
invasive  species  would  be  reduced  if 
road  access  were  not  available.  This  is 
beneficial  to  grazing  permittees  with 
allotments  in  inventoried  roadless  areas, 
and  to  collectors  of  non-timber  forest 
products  by  maintaining  forage  quality 
and  quantity,  and  forest  products  that 
caimot  compete  with  invasive  species. 
The  reduced  probability  of  introduction 
woidd  also  benefit  forest  health  in 
inventoried  roadless  areas  and  would 
contribute  to  the  maintenance  of 
biological  diversity. 

Some  planned  timber  sales  in 
inventoried  roadless  areas  are  likely  to 
cost  more  to  prepare  and  sell  than  they 
realize  in  revenues  received.  To  the 
extent  that  these  sales  will  not  take 
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place,  a  financial  efficiency  savings 
woiild  be  realized.  Implementing  the 
rule  could  result  in  agency  cost  savings. 
First,  local  appeals  and  litigation  about 
some  management  activities  in  roadless 
areas  could  be  reduced,  which  would 
avoid  future  costs.  Secondly,  the 
reduction  in  new  miles  of  roads 
constructed  would  reduce  the  number 
of  miles  the  agency  is  responsible  for 
maintaining  in  the  future,  resulting  in 
avoiding  up  to  an  additional  $219,000 
per  year  of  costs. 

Potential  Costs  Of  The  Roadless  Rule. 
The  prohibition  on  road  construction, 
reconstruction,  and  timber  harvest 
except  for  clearly  defined,  limited 
purposes  would  reduce  development  of 
roaded  access  to  resources  within 
inventoried  roadless  areas  compared  to 
the  baseline.  Roads  are  required  for 
most  timber  sales  to  be  economically 
feasible.  For  those  sales  that  are 
financially  profitable,  the  rule  would 
reduce  net  revenues.  In  addition  to  lost 
revenue,  there  would  be  an  estimated 
immediate  impact  of  461  fewer  timber 
jobs  and  841  total  jobs,  with  an 
associated  annual  loss  of  $20.7  million 
in  direct  income  and  $36.2  million  in 
total  income.  In  the  longer  term,  an 
additional  269  timber  jobs  and  431  total 
jobs  could  be  affected  from  harvest 
reductions  on  the  Tongass  National 
Forest.  The  longer-term  income  effect 
was  estimated  at  $12.4  milfion  in  direct 
income  and  $20.2  million  in  total 
income.  A  reduction  in  the  timber 
program  could  also  affect  about  160 
Forest  Service  jobs,  with  an  additional 
100  jobs  affected  on  the  Tongass  in  the 
longer  term. 

Jobs  associated  with  road  construction 
and  reconstruction  for  timber  harvest 
and  other  activities  would  also  be  fewer 
than  under  the  baseline.  Initially, 
between  43  and  51  direct  jobs  and 
between  88  and  104  total  jobs  could  be 
affected  by  reduced  road  construction 
and  reconstruction.  An  additional  39 
direct  jobs  and  78  total  jobs  could  be 
affected  by  harvest  reductions  on  the 
Tongass  National  Forest  in  the  longer 
term. 

The  impact  on  mineral  resoiut:es  will 
vary,  depending  on  factors  such  as 
prices,  technology  change,  and 
substitutes.  Reasonable  access  to 
conduct  exploration  and  development 
of  valid  claims  for  locatable  minerals 
(metallic  and  nonmetallic  minerals 
subject  to  appropriation  under  the 
General  Mining  Law  of  1872)  would 
continue.  Such  access  may  involve 
some  level  of  road  construction  that, 
depending  on  the  stage  of  exploration  or 
development,  could  range  from 
helicopters,  temporary  or  unimproved 


roads,  more  permanent,  improved  roads, 
or  nonmotorized  transport. 

Exploration  for  and  development  of 
leasable  minerals  (such  as  oil,  gas,  coal, 
and  geothermal)  on  areas  not  already 
under  lease  would  likely  be  limited 
because  roads  are  often  needed  for  these 
activities.  In  the  short-term,  up  to  546 
direct  and  3,095  total  jobs  could  be 
affected,  with  direct  annual  income 
effects  of  $36  million  and  total  income 
effects  of  $128  million.  Payments  to 
states  could  be  reduced  by  about  $3.2 
million  per  year.  Between  308  and  1,371 
million  tons  of  coal  resources  on  the 
Grand  Mesa,  Uncompahgre,  and 
Gunnison  and  Manti-LaSal  National 
Forests  could  be  unavailable  for 
development  as  a  result  of  this  rule. 
About  873  million  tons  of  phosphate 
resources  on  the  Caribou  National 
Forest  may  also  be  unavailable.  Other 
inventoried  roadless  areas  may  contain 
additioneil  coal  and  phosphate 
resources.  An  estimated  mean  of  11.3 
trillion  cubic  feet  of  undiscovered 
natiual  gas  and  550  million  barrels  of 
undiscovered  oil  resources  could  also  be 
affected.  Effects  on  saleable  minerals 
(such  as  sand,  gravel,  stone,  and 
pumice)  are  expected  to  be  negligible. 

New  roads  have  the  potential  to 
reduce  ciurent  operating  costs  for  other 
users,  for  example  grazing  permittees 
and  collectors  of  non-timber  forest 
products,  by  allowing  faster  and  easier 
access.  These  potential  cost  reductions 
would  not  be  realized  if  road 
construction  is  prohibited.  The  agency, 
however,  builds  few  roads  for 
recreation,  grazing,  or  collection  of  non- 
timber  forest  products,  and  this  pattern 
is  unlikely  to  change.  New  roads  built 
for  other  purposes  may  provide 
additional  access  for  recreationists, 
including  hunters  and  anglers. 
Prohibiting  construction  of  new  roads 
would  have  minimal  impacts  on  these 
groups,  since  all  temporary  roads  and 
many  of  the  other  planned  roads  would 
be  closed  once  the  intended  activity  is 
concluded.  Therefore,  the  number  of 
additional  road  miles  that  would  be 
available  for  recreational  or  other  uses 
would  be  small. 

Opportunities  for  some  types  of 
recreation  special  uses  may  be  limited 
in  the  futiue.  Developed  recreation  use 
and  road-based  recreation  uses  in 
general  are  more  likely  to  occiir  at 
higher  densities  outside  of  inventoried 
roadless  areas  than  under  the  baseline, 
since  expansion  into  inventoried 
roadless  areas  would  not  occur. 
However,  roads  are  rarely  constructed 
into  inventoried  roadless  areas  for 
recreation  purposes.  The  development 
of  new  ski  areas  within  inventoried 
roadless  areas  would  be  unlikely.  Other, 


new  non-recreation  special  uses  may  be 
limited  in  the  future  as  well.  Such 
special  uses  include  communication 
sites  and  energy-related  transmission 
uses  (such  as  ditches  and  pipelines,  and 
electric  transmission  lines). 

There  could  be  a  slight  increase  in  the 
risk  bom  uncharacteristic  wildland  fire 
or  insect  and  disease  as  a  result  of 
reduced  opportunities  for  forest  health 
treatments.  However,  the  Forest  Service 
would  likely  treat  few  acres  of 
inventoried  roadless  areas  regardless  of 
the  issuance  of  the  Roadless  Rule,  since 
moderate  and  high  risk  forests  in 
inventoried  roacUess  areas  would  be 
given  a  low  priority  for  treatment, 
unless  there  was  an  imminent  threat  to 
public  safety,  private  property,  water 
quality,  or  threatened  and  endangered 
species.  While  overall  fire  hazard  can 
still  be  reduced  without  roads,  restricted 
road  access  would  likely  increase  the 
cost  of  treatments,  which  would  result 
in  fewer  acres  treated.  Some  fuel 
treatment  techniques  available  under 
the  baseline  would  not  be  economically 
or  logistically  feasible.  Of  the  14  million 
acres  in  inventoried  roadless  areas 
identified  as  potentially  requiring  fuel 
treatment,  6.5  million  could  still  be 
treated  with  prescribed  fire  without 
mechanical  pretreatment.  The  use  of 
timber  harvest  for  fuel  management 
would  be  limited  to  those  activities  that 
reduce  imcharacteristic  wildfire  effects 
through  the  cutting,  sale,  or  removal  of 
small  diameter  timber  that  maintains  or 
improves  one  or  more  of  the  roadless 
characteristics.  For  the  next  five  years, 
about  22,000  acres  could  be  treated  by 
the  limited  timber  harvest  allowed 
under  the  final  rule.  Although  this  is  a 
significant  decline  in  treatment  acres 
compared  to  acres  that  would  have  been 
harvested  under  the  baseline,  the  total 
acreage  affected  is  less  than  1  percent  of 
all  inventoried  roadless  area  that 
potentially  require  mechanical 
pretreatment. 

Agency  costs  could  increase 
compared  to  the  baseline  for  some  types 
of  activities.  Fuel  treatment  and  other 
ecological  restoration  treatment  costs  in 
inventoried  roadless  areas  would  likely 
increase,  but  the  impact  on  agency  costs 
is  likely  to  be  negligible  since  treatment 
in  most  inventoried  roadless  areas  is  a 
lower  priority. 

The  goods  and  services  that  could  not 
be  produced  from  inventoried  roadless 
areas  without  road  construction  are 
likely  to  be  produced  either  on  other 
parts  of  National  Forest  System  land  or 
on  other  lands.  Substitute  production 
could  result  in  adverse  environmental 
effects  on  these  other  lands.  The 
following  Table  1  summarizes  the  costs 
and  benefits  of  the  final  rule. 
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Table  1.— Summary  of  Costs  and  Benefits  of  the  Roadless  Area  Conservation  Rule  Compared  to  the 

Baseline 


Category 


Baseline 


Final  rule 


Air  quality^ 


Water  quality  ^ 


Land  t)ase  availat}le  for  dispersed  recreation 
activities  ^ . 

QuaMy  of  fishing  and  hunting  for  recreation, 
commercial,  and  sut>sistence  users  ^. 


Forage  quality  for  livestock  grazing  ^ 

Non-timt)er  forest  products^ 

Existence  and  bequest  values  ^  


Agency  costs  associated  with  planning  activi- 
lias^ 

Agency   cost   associated   with    road    mainte- 
nance 2. 

Projected  timtser  harvest  (average  annual)  from 

Inventoried  roadless  areas  ^. 
Timt>er  related  jot)s*  

Timber  related  income'*  

Road  constmction  jobs* 


Exploration  and  development  for  locatable  min- 
erals (gold,  silver,  lead,  etc.)^ 

Exploration  and  development  for  leasakrfe  min- 
erals (oil,  gas,  coal,  etc.)^ 


Leasable  minerals  related  jobs^ 


Leasable  minerals  related  income^ 


Payments  to  states  for  leasable  minerals 


Leasable  mineral  resources 


Exploration  and  development  for  salable  min- 
erals (sand,  stone,  gravel,  pumice,  etc.)'. 

Operating  costs  for  grazing  permittees '  „ 


Potential  Increase  in  dust,  vehicle  emissions 
assodated  with  road  use  and  management 
activities  in  inventoried  roadless  areas. 

Potential  increase  in  sediment  associated  with 
roads  and  management  activities  in  inven- 
toried roadless  areas 

Decrease  in  remote  settings,  increase  in  de- 
veloped settings  on  National  Forest  System 
lands. 

Potential  habitat  degradation,  increase  in 
roaded  access,  and  decrease  in  remote 
hunting  and  fishing  opportunities. 

Increased  risk  of  non-palatable  invasive  spe- 
cies. 

Increased  risk  of  invasive  species  displacing 
desired  products. 

Potential  decrease 'due  to  k>ss  of  tMotogical  di- 
versity and  increased  risks  to  threatened 
and  endangered  species  habitat  in  inven- 
toried roadless  areas. 

No  change  in  current  costs  associated  with 
appeals  and  litigatkxi  on  roadless  area 
management. 

Increase  up  to  $219,000  per  year  in  mainte- 
nance cost  associated  with  new  roads  in 
Inventoried  roadless  areas. 

146.7  miHton  board  feet  

No  change  to  current  estimates  of  future  tim- 
ber associated  direct  arKJ  total  jobs. 


No  change  to  current  estimates  of  future  tim- 
ber associated  direct  and  total  Income. 


No  change  to  current  estimates  of  future  road 
constructk>n  direct  jobs. 


Existing  mineral  availability  continues  subject 

to  General  Mining  Law  of  1872. 
Existing  mineral  availability  continues  ak>ng 

with  current  exptoration  and  devekspment 

costs. 

No  change  to  cunent  estimates  of  future  min- 
eral associated  direct  and  Indirect  jobs. 

No  change  to  cunent  estimates  of  future  min- 
erals associated  direct  and  total  IrKome. 

Payments  will  continue  to  vary  as  extractk)n 
varies  over  time. 

No  change  to  current  estimates  of  available 
leasable  resources. 


Existing  mineral  availability  continues  ak}r>g 
with  cunent  exploration  and  devetopment 
costs. 

Increased  access  can  potentially  decrease 
cost. 


Air  quality  is  maintained  in  inventoried 
roadless  areas. 

Water  quality  is  maintained  in  inventoried 
roadless  areas. 

Current  land  base  for  remote  and  developed 
settings  is  maintaif>ed  on  Natronal  Forest 
System  lands. 

Existing  huntif>g  and  fishing  quality  and  ac- 
cess in  inventoried  roadless  areas  main- 
tair>ed.  Opportunities  for  reniote  experi- 
ences are  maintained. 

Existing  forage  quality  is  maintained. 

Non-timt>er  forest  products  maintained  at  cur- 
rent levels. 

Values  maintained  at  existir>g  levels  due  to 
conservation  of  t>k>k)gtcal  diversity  and 
hat>itat  for  threater^ed  and  endangered  spe- 
cies In  inventoried  roadless  areas. 

Savings  in  costs  associated  wtth  appeals  and 
litigation  on  roadless  area  management. 

No  increase  in  road  maintenance  costs  in 
inventoried  roadless  areas. 

74.3  millnn  board  feet. 

Estimated  job  k>ss  of  461  direct  jobs  and  841 
total  jobs.  An  additkxial  269  direct  and  431 
total  jobs  couM  be  affected  in  Alaska  in  the 
kxiger  term. 

Estimated  annual  income  kiss  of  atxxjt  $20.7 
millk>n  direct  irxxxne  and  $36  2  milbon  total 
Income.  An  additkxial  $124  millkxi  direct 
irxxKne  arxj  $20.2  mlllkxi  total  inconie  coukj 
be  affected  in  Alaska  in  the  kx>ger  term. 

Projected  aruHial  job  k>ss  ranging  from  43  to 
51  direct  jobs  and  between  88  and  104 
total  jobs.  An  additkmal  39  direct  and  78 
total  jobs  coukJ  be  affected  in  Alaska  in  Vne 
tonger  term. 

Access  continues  subject  to  Ger>eral  Mining 
Law  of  1872. 

Expk>ratk>n  and  devetopment  In  areas  not 
urKler  lease  as  of  ttie  date  of  pubtk^atkxi  of 
this  rule  and  requiring  roads  wouW  be  pre- 
cluded. 

Potential  effect  on  mining  related  emptoyntent 
is  a  decrease  of  546  direct  and  3.095  total 
jobs. 

Potential  effect  on  mining  related  annual  in- 
come is  $36.2  miHk>n  less  direct  and  $127.8 
millton  less  total  irKx>me. 

Payments  associated  with  coal  and  phos- 
phate coukj  be  reduced  by  $3  2  millkxi  per 
year 

Atxxjt  873  millkjn  tons  of  phosphate  and  308 
to  1 ,371  millk>n  tons  of  coal  woukj  likely  be 
unavailat>le  for  devetopment  About  11.3 
trillton  cubk;  feet  of  undiscovered  gas  arKJ 
550  millton  tjarrels  of  undiscovered  oil  re- 
sources may  be  unavailat>le 

In  a  few  isolated  cases.  devek>pment  requir- 
ing roads  may  be  precluded  or  costs  may 
increase. 

No  change  In  operatirig  costs. 
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Table  1.— Summary  of  Costs  and  Benefits  of  the  Roadless  Area  Conservation  Rule  Compared  to  the 

Baseline— Continued 


Category 


Operating  costs  for  collectors  of  rKxv-timber 
productsV 

Special-use  auttiorlzations  (such  as  commu- 
nications sites,  electric  transmission  lines, 
pipelines)  \ 


Forest  healtti  ^ 


Baseline 


access  can  potentially  decrease 


Increased 

cost. 
Current  use  and  occupancies 


Potential  lower  cost 
creased  access. 


of  treatment  due  to  in- 


Final  rule 


No  change  in  operating  costs. 

Current  use  and  occupancies  not  affected,  fu- 
ture developments  requiring  roads  excluded 
in  inventoned  roadless  areas  unless  one  of 
tfie  exceptions  applies. 

Slightly  increased  risk  because  of  fewer  treat- 
ment opportunities.  Cost  of  current  treat- 
ments remains  unchanged. 


'  Analysis  based  on  qualitative  discussion 

'Analysis  based  on  histonc  Agency  data  on  expenditures. 

3  Analysis  based  on  forest-level  data  on  projected  timber  volumes  In  Inventoried  roadless  areas. 

♦Analysis  based  on  Agency  data  from  Timber  Sales  Program  Infomiation  System  Reporting  System  (TSPIRS)  and  IMPLAN  model  multipliers 

*  Analysts  based  on  AgerKy  estimates  of  historic  expenditures  and  IMPLAN  model  multipliers 

•Analysis  based  on  Agency  production  estimates  and  IMPLAN  model  multipliers. 


Summary  of  the  Results  of  the  Final 
Regulatory  Flexibility  Analysis.  The 
Department  is  promulgating  a  final  rule 
for  roadless  area  conservation  that  does 
not  impose  regulations  on  small  entities. 
The  rule  would  not  suspend  or  modify 
any  existing  permit,  contract,  or  other 
legal  instrument  authorizing  the 
occupancy  and  use  of  National  Forest 
System  land.^  The  rule  could  affect 
future  opportunities  for  small  entities, 
but  the  agency  cannot  predict  at  any 
given  time  what  authorized  uses  a  small 
entity  might  want  to  pursue  on  National 
Forest  System  lands. 

Data  are  limited  for  linking  the 
proposed  rule  to  effects  on  small 
businesses.  The  agency  does  not 
tjrpically  collect  information  about  the 
size  of  businesses  that  seek  permission 
to  operate  on  National  Forest  System 
lands.  The  agency  sought  information  to 
the  extent  possible  by  specifically 
requesting  additional  information  in  the 
initial  regulatory  flexibility  analysis. 

The  rulemaking  has  the  potential  to 
affect  a  subset  of  small  businesses  that 
may  seek  opportimities  on  National 
Forest  System  lands  in  the  future.  The 
primary  effect  of  the  rule  on  small 
businesses  is  the  potential  to  affect  the 
future  supply  of  commodity  outputs  or 
conunercial  opportunities  for 
businesses.  The  change  in  resource 
availability  is  expected  to  be  small 
across  most  regions  in  the  country. 
Therefore,  future  business  opportunities 
are  not  likely  to  be  reduced  to  any  great 
extent  in  comparison  to  continuation  of 
current  management  policies.  However, 
the  effects  may  be  more  pronounced  in 
the  Intermountain  and  Alaska  Regions, 
with  the  effects  in  Alaska  increasing  in 
the  longer  term. 


'  Because  the  roadless  rule  does  not  directly 
regulate  small  entities,  the  Department  does  not 
believe  the  Regulatory  Flexibility  Act  appUes  to  this 
rule. 


Small  businesses  in  the  wood 
products  sector  most  likely  to  be 
affected  are  logging  and  sawmill 
operations.  Reductions  in  the  harvest  of 
softwood  sawtimber,  particularly  in  the 
western  U.S..  are  most  likely  to  affect 
small  businesses,  since  these  sectors  are 
dominated  by  small  business.  With  the 
exception  of  the  Intermountain  (Utah, 
Nevada,  western  Wyoming,  and 
southern  Idaho)  and  Alaska  Regions, 
reductions  in  harvest  are  estimated  to 
range  bom  less  than  one  percent  to  four 
percent.  The  reduction  in  the 
Intermountain  Region  is  estimated  to  be 
nine  percent.  Harvest  effects  on  the 
Tongass  National  Forest  will  be  reduced 
about  18  percent  in  the  short-term,  but 
in  the  longer-term,  harvest  could  be 
reduced  by  about  60  percent  absent 
further  adjustments  to  the  Tongass  Land 
and  Resource  Management  Plan. 

In  the  mining  sector,  small  businesses 
most  likely  to  be  affected  are  businesses 
involved  in  the  exploration  and 
development  of  leasable  minerals.  The 
final  Roadless  Area  Conservation  rule 
will  affect  exploration  and  development 
for  leasable  minerals  in  inventoried 
roadless  areas  in  the  future  where  road 
construction  is  required,  except  in  areas 
presently  under  lease. 

The  potential  effects  on  small 
businesses  involved  in  livestock  grazing 
and  the  collection  of  non-timber  fmest 
products  are  expected  to  be  negligible. 
There  will  be  fewer  roads  available  for 
use  in  the  future  under  the  final  rule, 
but  the  number  of  miles  that  would 
have  been  built  in  the  next  five  years 
and  that  woidd  have  remained  open  for 
use  is  minor  compared  to  the  entire 
National  Forest  System  road  system. 

Special  use  authorizations  on 
National  Forest  System  land  could  be 
affected  by  the  final  rule,  if  road  access 
is  required.  Most  of  the  special  uses 
potentially  affected  are  dominated  by 


large  businesses,  such  as  businesses  in 
communication,  electric  services,  gas 
production  and  distribution,  and  resort 
development.  Small  businesses  with 
outfitter  and  guide  permits  are  expected 
to  benefit  from  the  final  rule,  since  these 
businesses  are  often  dependent  on 
providing  services  to  recreationists 
interested  in  remote  recreation  activities 
that  are  often  found  in  inventoried 
roadless  areas. 

The  effect  of  the  final  rulemaking  on 
small  governmental  jurisdictions  is  tied 
to  possible  reductions  in  commodity 
outputs  in  cases  where  sdfke  portion  of 
federal  receipts  is  rettimed  to  the  states 
for  distribution  to  cotmties,  and  to 
changes  in  the  jurisdiction's  economic 
base  irom  changes  in  employment  and 
business  opportunities  related  to 
National  Forest  System  outputs  and 
management.  Pajmients  to  states  from 
timber  receipts  will  be  unaffected  by  the 
final  Roadless  Rule  through  2006 
because  the  "Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000"  was  signed  into  law  on  October 
30  (Pub.  L.  106-393).  This  legislation 
allows  counties  to  select  a  payment 
based  on  historic  payment  levels  rather 
than  payments  based  on  current 
receipts.  However,  this  legislation  does 
not  affect  revenue  sharing  of  federal 
receipts  fi'om  mineral  leasing  on 
national  grasslands  and  from  public 
domain  lands  of  the  national  forests. 
Therefore,  the  final  rule  may  result  in  a 
reduction  in  those  receipts  in  the  future, 
which  would  affect  revenues  shared 
with  states  and  counties.  The  agency 
has  also  chosen  to  pursue  funds  to  assist 
commimities  undergoing  economic 
transition  resulting  bom 
implementation  of  the  final  Roadless 
Rule.  Such  assistance  could  include 
financial  assistance  to  stimulate 
community-led  transition  programs  and 
projects,  support  to  attract  public  and 
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private  interests  in  implementing  local 
transition  projects,  coordination  with 
other  Federal  and  State  agencies,  and 
assisting  local.  State,  Tribal,  and  Federal 
partners  to  work  with  the  most  affected 
communities.  The  Forest  Service  will 
pursue  a  six-year  economic  transition 
program.  The  Economic  Adjustment 
Program  will  be  used  to  fund  or  support 
projects  that  will  be  specific  to  the 
needs  of  individual  cooununities  and 
important  to  the  national  forest  or 
grassland.  The  Forest  Service 
anticipates  requesting  $72.5  million  in 
support  of  these  activities  between  fiscal 
.  years  2001  and  2006. 

Environmental  Impact 

The  Endangered  Species  Act  of  1973. 
As  Amended.  A  biological  evaluation 
was  prepared  which  analyzed  the 
potential  effects  of  the  action 
alternatives  on  threatened,  endangered, 
and  proposed  species.  This  evaluation, 
along  with  other  supporting 
dociunentation  for  die  rule,  was 
provided  to  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  as  part  of  consultation 
and  conferencing  under  the  Endangered 
Species  Act.  Both  agencies  concurred 
with  the  determination  in  the  biological 
evaluation  that  all  of  the  action 
alternatives  analyzed  in  the  biological 
evaluation  may  affect,  but  are  not  likely 
to  adversely  affect  threatened  or 
endangered  species  or  adversely  modify 
designated  critical  habitat;  are  not  likely 
to  jeopardize  proposed  species  or 
adversely  modify  proposed  critical 
habitat:  and  may  beneficially  affect 
threatened,  endangered,  and  proposed 
species  and  critical  habitat.  Copies  of 
these  letters  of  concurrence  are  in  the 
project  record  and  can  be  viewed  at  the 
Roadless  Area"  Conservation  project 
website. 

Other  Required  Disclosures.  The 
agency  has  prepared  a  final 
environmental  impact  statement  in 
concert  with  this  nde.  In  it,  the  direct, 
indirect,  and  cumulative  effects  of  the 
final  rule  and  alternatives  are  disclosed. 
None  of  the  prohibition  alternatives  are 
an  action  that  requires  consultation 
under  the  Fish  and  Wildlife 
Coordination  Act  because  they  do  not 
require  water  to  be  impoimded  or 
diverted.  The  FEIS  may  be  obtained 
bom  various  sources  as  indicated  in  the 
ADDRESSES  section  of  this  document. 

The  Indiana  Department  of  Natural 
Resources  (IDNR)  questioned  whether 
the  agency  had  adequately  taken  into 
accoimt  effects  on  historic  properties 
and  expressed  concern  that  the  rule 
would  cause  "neglect  of  historic 
properties."  The  IDNR  urged  the  Forest 
Service  to  consult  with  the  Indiana  State 


Historic  Preservation  Officer  pursuant  to 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA).  First,  the  FEIS 
does  evaluate  and  display  the  effects  of 
the  final  rule  regarding  cultural 
resources  (FEIS  Vol.  1,  3-232  to  3-237). 
The  FEIS  also  makes  clear  that  the 
prohibitions  will  not  inhibit  existing 
access  to  historic  sites.  As  for  the 
Section  106  NHPA  process,  this 
rulemaking  does  not  constitute  an 
"imdertaking"  as  defined  in  36  CFR 
800.16.  The  regulations  established  by 
the  Advisory  Council  for  Historic 
Preservation  make  clear  that  once  an 
agency  determines  that  it  has  no 
undertaking,  or  that  its  undertaking  has 
no  potential  to  affect  historic  properties, 
the  agency  has  no  further  Section  106 
obligations. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  rule  does  not  contain  any  record 
keeping  or  reporting  requirements  or 
other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  and,  therefore,  imposes  no 
paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501.  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  the  Department  has 
assessed  the  effects  of  this  proposed  rule 
on  State,  local,  and  Tribal  governments, 
and  on  the  private  sector.  This  proposed 
rule  does  not  compel  the  expenditvire  of 
$100  million  or  more  by  any  State,  local, 
or  Tribal  government,  or  anyone  in  the 
private  sector.  Therefore,  a  statement 
imder  Section  202  of  the  Act  is  not 
required. 

No  Takings  Implications 

This  rule  has  been  reviewed  for  its 
impact  on  private  property  rights  under 
Executive  Order  12630.  The  Department 
determined  that  this  proposed  rule  does 
not  pose  a  risk  of  taking  Constitutionally 
protected  private  property;  in  fact,  the 
proposed  rule  honors  access  to  private 
property  pursuant  to  statute  and  to 
outstanding  or  reserved  rights. 

Civil  Justice  Reform  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  The  proposed  revision:  (1) 
preempts  all  State  and  local  laws  and 
regulations  that  are  found  to  be  in 
conflict  with  or  that  would  impede  its 
full  implementation;  (2)  does  not 
retroactively  affect  existing  permits. 


contracts,  or  other  instruments 
authorizing  the  occupancy  and  use  of 
National  Forest  System  lands;  and  (3) 
does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  coiut  challenging  these  provisions. 

Federalism  and  Consultation  with 
Tribal  Governments 

The  agency  considered  this  nde  under 
the  requirements  of  Executive  Order 
12612  and  foimd  the  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agency  determined  that  no  further 
assessment  on  federalism  implications 
is  necessary  at  this  time.  In  addition,  the 
consultation  requirements  imder 
Executive  Order  13132,  effective 
November  2, 1999  were  reviewed.  This 
new  Order  calls  for  enhanced 
consultation  with  State  and  local 
government  officials  and  emphasizes 
increased  sensitivity  to  their  concerns. 

Forest  Service  line  officers  in  the  field 
were  asked  to  make  contact  with  Tribes 
to  ensure  awareness  of  the  initiative  and 
of  the  rulemaking  process.  Outreach  to 
Tribes  has  been  conducted  at  the 
national  forest  and  grassland  level, 
which  is  how  Forest  Service 
govemment-to-govemment  dialog  with 
Tribes  is  typically  conducted. 

Outreach  to  State  and  local 
governments  has  taken  place  both  in  the 
field  and  Washington  offices.  Forest 
Service  officials  have  contacted  State 
and  local  governmental  officials  and 
staffis  to  explain  the  notice  of  intent  and 
the  rulemaidng  process.  The  agency  met 
with  and  responded  to  a  variety  of 
information  requests  fi'om  local  officials 
and  State  organizations,  such  as  the 
National  Governors  Association  and  the 
Western  Governors  Association. 

In  the  development  of  this  nde 
comments  received  bom  States,  Tribes, 
and  local  governments  in  response  to 
the  notice  of  intent  to  prepare  an 
environmental  impact  statement 
published  October  19. 1999  (64  FR 
56306)  were  carefully  considered. 
Following  publication  of  the  proposed 
rule,  the  agency  met  with  State,  Tribal, 
and  local  government  officials  to 
explain  and  clarify  the  proposed  rule 
and  the  accompanying  environmental 
impact  statement.  The  extent  to  which 
additional  consultation  was  appropriate 
under  Executive  Order  13132  was 
considered.  In  addition,  the  Forest 
Service  responsible  official  will  seek 
input  and  participation  by  State,  local, 
and  Tribal  officials  in  the  early  stages  of 
forest  and  project  planning  regarding 
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subsequent  decisions  for  inventoried 
roadless  areas. 

List  of  Sui^ects  in  36  CFR  Part  294 

Forests  and  forest  products,  Highways 
and  roads.  Land  and  resource 
management  planning,  National  forests. 
Navigation  (air),  Recreation  and 
recreation  areas,  and  Wilderness  areas. 

For  the  reasons  set  forth  in  this 
preamble,  part  294  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  294-SPEaAL  AREAS  • 

1.  Add  and  reserve  §§  294.3-294.9. 
designate  §§  294.1  through  294.9  as 
subpart  A,  and  add  a  subpart  heading  to 
read  as  follows:    • 

Subpart  A— Miscellaneous  Provisions 

2.  Remove  the  authority  citations  that 
follow  §§  294.1  and  294.2  and  add  an 
authority  citation  for  the  newly 
designated  Subpart  A  to  read  as  follows: 

Authority:  16  U.S.C.  472.  551,  and  1131. 

3.  Add  a  new  Subpart  B  to  read  as 
follows: 

Subpart  B— Protection  of  Inventoried 
Roadless  Areas 

Sec. 

294.10  Purpose. 

294.11  Definitions. 

294.12  Prohibition  on  road  construction 
and  road  reconstruction  in  inventoried 
roadless  areas. 

294.13  Prohibition  on  timber  cutting,  sale, 
or  removal  in  inventoried  roadless  areas. 

294.14  Scope  and  applicability. 

Authority:  16  U.S.C.  472,  529,  551,  1608, 
1613;  23  U.S.C.  201,  205. 

SubfMirt  B— Protection  of  Inventoried 
Roadless  Areas 

f  294.10    Purpose. 

The  piupose  of  this  subpart  is  to 
provide,  within  the  context  of  multiple- 
use  management,  lasting  protection  for 
inventoried  roadless  areas  within  the 
National  Forest  System. 

1294.11    Definitions. 

The  following  terms  and  definitions 
apply  to  this  subpart: 

Inventoried  roadless  areas.  Areas 
identified  in  a  set  of  inventoried 
roadless  area  maps,  contained  in  Forest 
Service  Roadless  Area  Conservation, 
Final  Environmental  Impact  Statement. 
Volume  2,  dated  November  2000,  which 
are  held  at  the  National  headquarters 
office  of  the  Forest  Service,  or  any 
subsequent  update  or  revision  of  those 
maps. 

Responsible  official.  The  Forest 
Service  line  officer  with  the  authority 


and  responsibility  to  make  decisions 
regarding  protection  and  management  of 
inventoried  roadless  areas  pursuant  to 
this  subpart. 

Road.  A  motor  vehicle  travelway  over 
50  inches  wide,  unless  designated  and 
managed  as  a  trail.  A  road  may  be 
classified,  unclassified,  or  temporary. 

(1)  Classified  road.  A  road  wnolly  or 
partially  within  or  adjacent  to  National 
Forest  System  lands  that  is  determined 
to  be  needed  for  long-term  motor 
vehicle  access,  including  State  roads, 
county  roads,  privately  owned  roads, 
National  Forest  System  roads,  and  other 
roads  authorized  by  the  Forest  Service. 

(2)  Unclassified  road.  A  road  on 
National  Forest  System  lands  that  is  not 
managed  as  part  of  the  forest 
transportation  system,  such  as 
luiplanned  roads,  abandoned 
travelways,  and  off-road  vehicle  tracks 
that  have  not  been  designated  and 
managed  as  a  trail;  and  those  roads  that 
were  once  imder  permit  or  other 
authorization  and  were  not 
decommissioned  ui>on  the  termination 
of  the  authorization. 

(3)  Temporary  road.  A  road 
authorized  by  contract,  permit,  lease, 
other  written  authorization,  or 
emergency  operation,  not  intended  to  be 
part  of  the  forest  transportation  system 
and  not  necessary  for  long-term  resource 
management. 

Road  construction.  Activity  that 
results  in  the  addition  of  forest 
classified  or  temporary  road  miles. 

Road  maintenance.  The  ongoing 
upkeep  of  a  road  necessary  to  retain  or 
restore  the  road  to  the  approved  road 
management  objective. 

Road  reconstruction.  Activity  that 
results  in  improvement  or  realignment 
of  an  existing  classified  road  defined  as 
follows: 

(1)  Road  improvement.  Activity  that 
results  in  an  increase  of  an  existing 
road's  traffic  service  level,  expansion  of 
its  capacity,  or  a  change  in  its  original 
design  function. 

{2)  Road  realignment.  Activity  that 
results  in  a  new  location  of  an  existing 
road  or  portions  of  an  existing  road,  and 
treatment  of  the  old  roadway. 

Roadless  area  characteristics. 
Resources  or  features  that  are  often 
present  in  and  characterize  inventoried 
roadless  areas,  including: 

(1)  High  quality  or  undisturbed  soil, 
water,  and  air; 

(2)  Soim:es  of  public  drinking  water; 

(3)  Diversity  of  plant  and  animal 
communities; 

(4)  Habitat  for  threatened, 
endangered,  proposed,  candidate,  and 
sensftive  species  and  for  those  species 
dependent  on  large,  undisturbed  areas 
of  land; 


(5)  Primitive,  semi-primitive  non- 
motorized  and  semi-primitive  motorized 
classes  of  dispersed  recreation; 

(6)  Reference  landscapes; 

(7)  Natural  appearing  landscapes  with 
high  scenic  quality; 

(is)  Traditional  cultural  properties  and 
sacred  sites;  and 

(9)  Other  locally  identified  unique 
characteristics. 

§  294.1 2    Proltil>ition  on  road  construction 
and  road  reconstruction  in  inventoried 
roadless  areas. 

(a)  A  road  may  not  be  constructed  or 
reconstructed  in  inventoried  roadless 
areas  of  the  National  Forest  System, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  Notwithstanding  the  prohibition  in 
paragraph  (a)  of  this  section,  a  road  may 
be  constructed  or  reconstructed  in  an 
inventoried  roadless  area  if  the 
Responsible  Official  determines  that  one 
of  the  following  circumstances  exists: 

(1)  A  road  is  needed  to  protect  public 
health  and  safety  in  cases  of  an 
imminent  threat  of  flood,  fire,  or  other 
catastrophic  event  that,  without 
intervention,  would  cause  the  loss  of 
life  or  property; 

(2)  A  road  is  needed  to  conduct  a 
response  action  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  or  to  conduct  a  natural 
resource  restoration  action  under 
CERCLA.  Section  311  of  the  Clean 
Water  Act.  or  the  Oil  Pollution  Act; 

(3)  A  road  is  needed  piu^uant  to 
reserved  or  outstanding  rights,  or  as 
provided  for  by  statute  or  treaty; 

(4)  Road  realignment  is  needed  to 
prevent  irreparable  resource  damage 
that  arises  from  the  design,  location, 
use,  or  deterioration  of  a  classified  road 
and  that  cannot  be  mitigated  by  road 
maintenance.  Road  realignment  may 
occur  under  this  paragraph  only  if  the 
road  is  deemed  essential  for  public  or 
private  access,  natural  resource 
management,  or  public  health  and 
safety; 

(5)  Road  reconstruction  is  needed  to 
implement  a  road  safety  improvement 
project  on  a  classified  road  determined 
to  be  hazardous  on  the  basis  of  accident 
experience  or  accident  potential  on  that 
road; 

(6)  The  Secretary  of  Agriculture 
determines  that  a  Federal  Aid  Highway 
project,  authorized  pursuant  to  TiUe  23 
of  the  United  States  Code,  is  in  the 
public  interest  or  is  consistent  with  the 
purposes  for  which  the  land  was 
reserved  or  acquired  and  no  other 
reasonable  and  prudent  alternative 
exists;  or 

(7)  A  road  is  needed  in  conjunction 
with  the  continuation,  extension,  or 


Federal  Register / Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations  3273 


renewal  of  a  mineral  lease  on  lands  that 
are  under  lease  by  the  Secretary  of  the 
Interior  as  of  January  12,  2001  or  for  a 
new  lease  issued  immediately  upon 
expiration  of  an  existing  lease.  Such 
road  construction  or  reconstruction 
must  be  conducted  in  a  manner  that 
minimizes  effects  on  surface  resources, 
prevents  luinecessary  or  unreasonable 
surface  disturbance,  and  complies  with 
all  applicable  lease  requirements,  land 
and  resource  management  plan 
direction,  regulations,  and  laws.  Roads 
constructed  or  reconstructed  pursuant 
to  this  paragraph  must  be  obliterated 
when  no  longer  needed  for  the  purposes 
of  the  lease  or  upon  termination  or 
expiration  of  the  lease,  whichever  is 
sooner. 

(c)  Maintenance  of  classified  roads  is 
permissible  in  inventoried  roadless 
areas. 

S  294.1 3    Protiibition  on  timber  cutting, 
sale,  or  removal  in  inventoried  roadless 


(a)  Timber  may  not  be  cut.  sold,  or 
removed  in  inventoried  roadless  areas  of 
the  National  Forest  System,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  Notwithstanding  the  prohibition  in 
paragraph  (a)  of  this  section,  timber  may 
be  cut,  sold,  or  removed  in  inventoried 
roadless  areas  if  the  Responsible  Official 
determines  that  one  of  the  following 
circumstances  exists.  The  cutting,  sale, 
or  removal  of  timber  in  these  areas  is 
expected  to  be  infi«quent. 

(1)  The  cutting,  sale,  or  removal  of 
generally  small  diameter  timber  is 


needed  for  one  of  the  following 
purposes  and  will  maintain  or  improve 
one  or  more  of  the  roadless  area 
characteristics  as  defined  in  §  294.11. 

(i)  To  improve  threatened, 
endangered,  proposed,  or  sensitive 
species  habitat;  or 

(ii)  To  maintain  or  restore  the 
characteristics  of  ecosystem 
composition  and  structure,  such  as  to 
reduce  the  risk  of  uncharacteristic 
wildfire  effects,  within  the  range  of 
variability  that  would  be  expected  to 
occur  under  natiual  distiirbance  regimes 
of  the  current  climatic  period; 

(2)  The  cutting,  sale,  or  removal  of 
timber  is  incidental  to  the 
implementation  of  a  management 
activity  not  otherwise  prohibited  by  this 
subpart; 

(3)  The  cutting,  sale,  or  removal  of 
timber  is  needed  and  appropriate  for 
personal  or  administrative  use.  as 
provided  for  in  36  CFR  part  223;  or 

(4)  Roadless  characteristics  have  been 
substantially  altered  in  a  portion  of  an 
inventoried  roadless  area  due  to  the 
construction  of  a  classified  road  and 
subsequent  timber  harvest.  Both  the 
road  construction  and  subsequent 
timber  harvest  must  have  occvured  after 
the  area  was  designated  an  inventoried 
roadless  area  and  prior  to  January  12. 
2001.  Timber  may  be  cut,  sold,  or 
removed  only  in  the  substantially 
altered  portion  of  the  inventoried 
roadless  area. 

§  294.1 4    Scope  and  applicability. 

(a)  This  subpart  does  not  revoke, 
suspend,  or  modify  any  permit. 


contract,  or  other  legal  instrument 
authorizing  the  occupancy  and  use  of 
National  Forest  System  land  issued 
prior  to  January  12,  2001. 

(b)  This  subpart  does  not  compel  the 
amendment  or  revision  of  any  land  and 
resource  management  plan. 

(c)  This  subpart  does  not  revoke, 
suspend,  or  modify  any  project  or 
activity  decision  made  prior  to  January 
12.  2001. 

(d)  This  subpart  does  not  apply  to 
road  construction,  reconstruction,  or  the 
cutting,  sale,  or  removal  of  timber  in 
inventoried  roadless  areas  on  the 
Tongass  National  Forest  if  a  notice  of 
availability  of  a  draft  environmental 
impact  statement  for  such  activities  has 
been  published  in  the  Federal  Re^ster 
prior  to  January  12,  2001. 

(e)  The  prohibitions  and  restrictions 
established  in  this  subpart  are  not 
subject  to  reconsideration,  revision,  or 
rescission  in  subsequent  project 
decisions  or  land  and  resource 
management  plan  amendments  or 
revisions  undertaken  pursuant  to  36 
CFR  part  219. 

(0  If  any  provision  of  the  rules  in  this 
subpart  or  its  application  to  any  person 
or  to  certain  circumstances  is  held 
invalid,  the  remainder  of  the  regiUations 
in  this  subpart  and  their  application 
remain  in  force. 

Dated:  January  5,  2001. 
Dan  Glickman, 
Secretary. 

(FR  Doc.  01-726  Filed  1-5-01;  3:45  pm) 
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DEPARTMENT  OF  THE  TREASURY 
Offlc*  of  the  Secretary 

31  CFR  Part  10 
[REG-11 1835-99] 
RIN  1545-AY05 

Regulations  Governing  Practice  Before 
ttM  intemai  Revenue  Service 

agency:  Office  of  the  Secretary. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  notice  proposes 
modifications  of  the  regulations 
governing  practice  before  the  Intemai 
Revenue  Service  (Circular  230).  These 
regulations  would  affect  individuals 
who  are  eligible  to  practice  before  the 
Intemai  Revenue  Service.  The  proposed 
modifications  woiUd  clarify  the  general 
standards  of  practice  before  the  Intemai 
Revenue  Service  and  woidd  modify  the 
standards  for  providing  advice  regarding 
tax  shelters.  This  document  also 
provides  notice  of  a  public  hearing  on 
the  proposed  regulations. 
DATES:  Comments  and  requests  to  speak 
and  outlines  of  topics  to  be  discussed 
from  persons  wishing  to  speak  at  the 
public  hearing  scheduled  for  May  2, 
2001,  in  the  auditoriiun  of  the  Intemai 
Revenue  Building  at  1 1 11  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
must  be  received  by  April  12,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-11 1835-99),  room 
5226,  Intemai  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  am  and 
5  pm  to:  CC:M&SP:RU  (REG-111835- 
99),  Courier's  Desk,  Intemai  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Submit 
comments  and  data  via  electronic  mail 
(email)  to  http://www.irs.gov/tax_regs/ 
regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  issues  for  comment,  Richard 
Goldstein  at  (202)  622-7820  or  Brinton 
Warren  at  (202)  622-4940;  concerning 
submissions  of  comments  and 
delivering  comments,  Guy  Traynor  at 
(202)  622-7180;  (not  toll-free  numbers). 
SUPPtfMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasiuy,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Intemai  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0.  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
March  13,  2001.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Office  of  the  Director 
of  Practice,  including  whether  the 
information  will  have  practical  utility; 

The  acciuacy  of  the  estimated-burden 
associated  with  the  proper  collection  of 
information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §§  10.6, 
10.29,  and  10.30.  Section  10.6  requires 
an  enrolled  agent  to  maintain  records 
and  educational  materials  regarding  his 
or  her  satisfaction  of  the  qualifying 
continuing  professional  education 
credit.  Section  10.6  also  requires 
sponsors  of  qualifying  continuing 
professional  education  programs  to 
maintain  records  and  educational 
material  concerning  these  programs  and 
those  who  attended  them.  The 
collection  of  this  material  helps  to 
ensure  that  individuals  enrolled  to 
practice  before  the  Intemai  Revenue 
Service  are  informed  of  the  newest 
developments  in  Federal  tax  practice. 

Section  10.29  requires  a  practitioner 
to  obtain  and  retain  for  a  reasonable 
period  written  consents  to 
representation  whenever  such 
representation  directly  conflicts  with 
the  interests  of  the  practitioner  or  the 
interests  of  another  client  of  the 
practitioner.  The  consents  are  to  be 
obtained  after  full  disclosure  of  the 
conflict  is  provided  to  each  party. 
Section  10.30  requires  a  practitioner  to 
retain  for  a  reasonable  period  any 
conununication  and  the  list  of  persons 
to  whom  that  communication  was 
provided  with  respect  to  public 


dissemination  of  fee  information.  The 
collection  of  consents  to  representation 
and  commimications  concerning 
practitioner  fees  protects  the 
practitioner  against  claims  of 
impropriety  and  ensures  the  integrity  of 
the  tax  administration  system. 

Estimated  total  annual  recordkeeping 
burden  is  50,000  hoius. 

Estimated  annual  burden  per 
recordkeeper  varies  from  30  minutes  to 
1  hour,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  54  minutes. 

Estimated  number  of  recordkeepers  is 
56,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  intemai  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  section 
6103  of  the  Intemai  Revenue  Code. 

Background 

Section  330  of  title  31  of  the  United 
States  Code  authorizes  the  Secretary  of 
the  Treasury  to  regulate  the  practice  of 
representatives  before  the  Treasury 
Department.  The  Secretary  of  the 
Treasury  is  authorized,  af^er  notice  and 
an  opportunity  for  a  proceeding,  to 
suspend  or  disbar  from  practice  before 
the  Department  those  representatives 
who  are  incompetent,  disreputable,  or 
who  violate  regulations  prescribed 
under  section  330  of  title  31.  Piu^uant 
to  section  330  of  title  31,  the  Secretary 
has  published  the  regulations  in 
Circular  230  (31  CFR  part  10).  These 
regulations  authorize  the  Director  of 
Practice  to  act  upon  applications  for 
enrollment  to  practice  before  the 
Intemai  Revenue  Service,  to  make 
inquiries  with  respect  to  matters  imder 
the  Director's  jurisdiction,  to  institute 
pcoceedings  for  suspension  or 
disbarment  from  practice  before  the 
Intemai  Revenue  Service,  and  to 
perform  such  other  duties  as  are 
necessary  to  carry  out  these  functions. 

The  regulations  have  been  amended 
from  time  to  time  to  address  various 
specific  issues  in  need  of  resolution.  For 
example,  on  Febmary  23, 1984,  the 
regulations  were  amended  to  provide 
standards  for  providing  opinions  used 
in  tax  shelter  offerings  (49  FR  6719).  On 
October  17, 1985,  the  regulations  were 
amended  to  conform  to  legislative 
changes  requiring  the  disqualification  of 
an  appraiser  who  is  assessed  a  penalty 


imder  section  6701  of  the  Intemai 
Revenue  Code  for  aiding  and  abetting 
the  xmderstatement  of  a  tax  liability  (50 
FR  42014).  The  regulations  were  most 
recently  amended  on  June  20,  1994  (59 
FR  31523),  to  provide  standards  for  tax 
return  preparation,  to  limit  the  use  of 
contingent  fees  in  tax  retiun  or  refund 
claim  preparation,  to  provide  expedited 
rules  for  suspension,  and  to  clarify  or 
amend  certain  other  items. 

On  June  15, 1999,  an  advance  notice 
of  proposed  rulemaking  was  published 
(64  FR  31994)  requesting  comments  on 
amendments  to  the  regulations  that 
would  take  into  account  legal 
developments,  professional  integrity 
and  fairness  to  practitioners,  taxpayer 
service,  and  sound  tax  administration. 
On  May  5,  2000,  an  advance  notice  of 
proposed  miemaking  was  published  (65 
FR  30375)  requesting  comments  on 
amendments  to  the  regulations  relating 
to  standards  of  practice  governing  tax 
shelters  and  other  general  matters. 

Summary  of  Comments 

Twenty-seven  written  comments  have 
,  been  submitted  conceming  the  revision 
of  Circular  230.  All  conunents  received 
have  been  considered  and  are  available 
for  public  inspection  upon  request.  The 
following  paragraphs  provide  a 
summary  of  significant  comments. 

A  few  commentators  expressed 
concern  that,  under  the  current 
regulations,  a  practitioner  may  be  in 
violation  of  the  regulations  if  the 
practitioner  fails  to  furnish  information 
or  documents  subject  to  a  lawful  request 
for  documents  made  by  an  officer  or 
employee  of  the  Intemai  Revenue 
Service  where  neither  the  practitioner 
nor  the  practitioner's  client  possesses  or 
controls  the  documents.  These 
commentators  suggested  that  §  10.20  of 
the  regulations  be  clarified  to  provide 
that  there  is  no  violation  of  the 
regulations  if  the  information  or 
dociunents  are  not  in  the  possession  or 
control  of  the  practitioner  or  the 
practitioner's  client. 

Some  commentators  expressed 
concem  about  a  practitioner's  obligation 
when  notifying  a  client  of  any 
noncompliance  with  the  revenue  laws. 
The  conunentators  recommended  that  a 
practitioner  be  required  to  advise  the 
client  of  the  action  necessary  to  correct 
the  error  or  omission  and  the 
consequences  of  not  taking  such  action 
when  notifjring  a  client  of  any 
noncompliance  with  the  revenue  laws. 
Some  commentators  expressed  concem 
about  the  current  practice  used  by  some 
practitioners  to  obtain  oral  consents  to 
represent  parties  where  there  is  a  direct 
conflict  of  interest.  They  recommended 
that  a  practitioner  be  required  to  obtain 
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written  consents  to  represent  parties 
where  there  is  a  direct  conflict  of 
interest. 

Some  commentators  suggested  that 
§  10.22  be  amended  specifically  to 
permit  a  practitioner  to  demonstrate  due 
diligence  for  purposes  of  these 
regulations  based  on  the  practitioner's 
reliance  on  the  work  product  of  an 
associate  or  partner.  It  also  was 
suggested  that  §  10.24  be  amended  to 
permit  a  practitioner  to  share  fees  with 
a  suspended  or  disbarred  person  during 
the  period  of  suspension  or  disbarment, 
respectively. 

Several  commentators  noted  that  the 
regulations  regarding  solicitation  are  not 
consistent  with  recent  court  decisions 
conceming  in-person  contacts  of 
potential  clients  by  certified  public 
accountants.  They  suggested  that  the 
restrictions  on  in-person  contacts  be 
liberalized  for  all  practitioners.  It  also 
was  suggested  that  the  prohibition  of 
deceptive  public  solicitations  be 
extended  to  deceptive  private 
solicitations  and  that  practitioners  be 
prohibited  from  associating  with  an 
individual  who  uses  deceptive 
solicitation  practices,  regardless  of 
whether  the  deceptive  practices  related 
to  business  connected  writh  the 
practitioner. 

One  conunentator  suggested  that  the 
regulations  be  modified  to  require  the 
Director  of  Practice  to  notify  a 
practitioner  whenever  a  complaint  has 
been  filed  against  the  practitioner, 
whether  or  not  any  action  is  taken 
against  the  practitioner  as  a  result  of  the 
complaint. 

Several  comments  were  received 
reconunending  changes  to  the  regulation 
of  opinion  writing  by  practitioners. 
Conunentators  recommended  that  new 
opinion  standards  be  promulgated  with 
respect  to  tax  shelter  opinions  that  are 
rendered  for  the  piupose  of  establishing 
a  reasonable  cause  and  good  faith 
defense  to  the  acctiracy-related  penalties 
imder  section  6662  of  the  Internal 
Revenue  Code  ("reasonable  cause 
opinions").  These  commentators 
suggested  that  standards  for  such 
opinions  impose  factual  due  diligence 
requirements  that,  in  particular,  restrict 
the  reliance  on  hypothetical  facts  or 
factual  assumptions  as  the  basis  for  such 
opinions.  Some  commentators  suggested 
that  reliance  on  factual  assumptions 
regarding  the  business  purpose  or 
noneconomic  consequences  of  a 
transaction  be  treated  as  inherently 
umeasonable.  Comments  also  were 
received  on  whether  and  to  what  extent 
reliance  in  an  opinion  on  taxpayer 
representations  or  certifications  should 
be  permitted  and  the  conditions  under 


which  a  practitioner  may  rely  on  the 
opinions  of  other  practitioners. 

Several  commentators  reconunended 
that  the  new  standards  impose 
requirements  with  respect  to  the  legal 
analysis  contained  in  reasonable  cause 
opinions,  particularly  that  such 
opinions  contain  no  unreasonable  legal 
assumptions,  address  all  material  tax 
issues,  evaluate  relevant  legal 
authorities  and  consider  applicable 
judicial  doctrines  and  statutory  and 
regulatory  anti-abuse  mles.  One 
commentator,  however,  thought  it  was 
unnecessary  to  impose  an  explicit 
requirement  in  Circular  230  that 
reasonable  cause  opinions  address  the 
applicabilify  of  relevant  judicial 
doctrines.  Another  commentator 
considered  it  sufficient  for  Circular  230 
merely  to  require  that  reasonable  cause 
opinions  consider  the  substance  and 
purpose  of  the  transaction  under 
scmtiny. 

Comments  also  were  received  as  to 
whether  a  reasonable  cause  opinion 
should  unambiguously  opine  on  a 
comfort  level  of  "more  likely  than  not" 
or  higher,  should  state  that  it  is  issued 
to  establish  reasonable  cause,  and  other 
matters.  A  few  commentators  expressed 
concem  that  the  definition  of  a  tax 
shelter  utilized  in  any  opinion 
standards  not  be  overly  broad  and  that 
opinion  standards  under  Circular  230  be 
coordinated  with  opinion-related 
requirements  under  the  accuracy-related 
penalties.  One  commentator  suggested 
that  the  opinion  standards  provide  that 
satisfaction  of  the  standards  would  meet 
a  practitioner's  obligations  under 
Circular  230,  but  would  not  determine 
the  persuasiveness  of,  and  the 
taxpayer's  good  faith  reliance  on,  the 
opinion.  Two  commentators  also 
suggested  that  standards  be  promulgated 
for  written  advice  used  for  marketing 
purposes. 

Commentators  generally  did  not 
oppose  the  expansion  of  sanctions  to 
encompass  lesser  sanctions  such  as 
censure.  Commentators  did  not  support 
attribution  of  practitioner  misconduct  to 
other  members  of  the  practitioner's  firm. 
Several  commentators,  however,  stated 
that  in  instances  where  there  has  been 
a  knowing  participation  or  acquiescence 
in  such  misconduct  by  other  members 
of  a  firm  or  a  pattern  of  abuse  by 
members  of  a  firm,  sanctions  extending 
beyond  the  individual  practitioner  may 
be  appropriate. 

The  majority  of  commentators 
supported  a  contingent  fee  limitation 
with  respect  to  original  tax  returns  if  the 
fee  arrangement  was  contingent  on  the 
retiim  position  being  sustained.  Such 
fee  arrangements  may  indicate  an 
inappropriate  reliance  on  the  "audit 
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lottery."  The  commentators  believed 
that  the  same  considerations  were  not  as 
persiiasive  with  respect  to  amended  tax 
returns. 

Commentators  generally  did  not  favor 
the  imposition  of  restrictions  in  Circular 
230  on  confidentiality  imposed  on 
practitioners  by  clients  or  on  clients  by 
practitioners. 

Explanation  of  Provisions 

Who  May  Practice 

Paragraph  (d)(2)  of  §  10.3  of  the 
regulations  provides  a  list  of  issues  with 
respect  to  which  an  enrolled  actuary  is 
audiorized  to  represent  a  taxpayer  in 
limited  practice  before  the  Internal 
Revenue  Service.  This  list  of  issues 
would  be  expanded  imder  the  proposed 
regulations  to  include  issues  involving 
26  U.S.C.  419  (treatment  of  funded 
wel&re  benefits),  419A  (qualified  asset 
accoimts),  420  (transfers  of  excess 
pension  assets  to  retiree  health 
accounts),  4972  (tax  on  nondeductible 
contributions  to  qualified  employer 
plans),  4976  (taxes  with  respect  to 
funded  welfare  benefit  plans),  and  4980 
(tax  on  reversion  of  qualified  plan  assets 
to  employer). 

Enmllment 

Section  10.6  of  the  regulations  sets 
forth  the  conditions  for  renewal  of 
enrollment  to  practice  before  the 
Internal  Revenue  Service.  One  condition 
for  renewal  of  enrollment  is  that  the 
enrolled  agent  complete  a  minimum 
number  of  hours  of  continuing 
professional  education.  Paragraph  (f)  of 
§  10.6  of  the  regulations  requires  that 
there  be  a  written  outline  and/or 
textbook  for  each  course.  Under  the 
proposed  regulations,  a  continuing 
education  program  may  qualify  for 
piuposes  of  this  part  if  the  course 
requires  suitable  electronic  educational 
materials,  a  written  outline,  or  a 
textbook. 

The  regulations  permit  any  individual 
who  is  enrolled  as  an  actuary  by  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  to  enroll  and  qualify  to 
practice  before  the  Internal  Revenue 
Service  by  filing  with  the  Service  a 
written  declaration  that  such  individual 
is  currently  qualified  as  an  enrolled 
actuary.  New  paragraph  10.6(o)  would 
be  added  to  clarify  that  the  renewal  of 
enrollment  of  actuaries  also  is  governed 
by  the  regiilations  concerning  die  Joint 
Board  for  the  Eiutillment  of  Actuaries  at 
20  CFR  901.1  etseq. 

Information  to  be  Furnished 

Section  10.20  of  the  regulations 
requires  a  practitioner  to  submit 
dociunents  or  information  whenever  a 


lawful  request  for  such  dociunents  or 
information  is  made  by  a  duly 
authorized  officer  or  employee  of  the 
Internal  Revenue  Service.  The  provision 
does  not  provide  an  exception  if  the 
practitioner  or  the  practitioner's  client 
does  not  possess  or  control  the 
requested  documents  or  information. 
Under  the  proposed  regulations, 
paragraph  (a)  of  §  10.20  would  be 
modified  to  clarify  that  a  practitioner  is 
required  to  promptly  respond  to  a 
lawful  and  proper  request  for 
dociunents  by  either  submitting  the 
requested  information  or  advising  the 
requesting  officer  or  employee  why  the 
information  cannot  be  provided  (e.g., 
the  documents  requested  are  privileged, 
or  the  documents  are  not  controlled  by 
either  the  practitioner  or  the 
practitioner's  client).  If  the  dociunents 
are  not  controlled  by  either  the 
practitioner  or  the  practitioner's  client, 
the  provision  would  require  the 
practitioner,  to  the  extent  possible,  to 
identify  any  persons  who  may  have  the 
requested  documents  in  their  control. 

Knowledge  of  Client's  Omission 

Section  10.21  of  the  regulations 
requires  a  practitioner  to  advise  a  client 
prompdy  of  any  noncompliance  by  the 
client  with  the  revenue  laws.  Under  the 
proposed  regulations,  a  practitioner  also 
would  be  required  to  advise  the  client 
of  the  manner  in  which  the  error  or 
omission  may  be  corrected  and  the 
possible  consequences  of  not  taking 
such  corrective  action. 

Diligence  as  to  Accumcy 

Section  10.22  of  the  regulations 
requires  a  practitioner  to  exercise  due 
diligence  in  preparing  or  assisting  in  the 
preparation,  approving,  and  filing  of 
documents  relating  to  Internal  Revenue 
Service  matters.  Section  10.22  also 
requires  a  practitioner  to  exercise  due 
diligence  in  determining  the  correctness 
of  oral  or  written  representations  made 
to  the  Department  of  Treasury  or  with 
reference  to  any  matter  administered  by 
the  Internal  Revenue  Service.  The 
proposed  regulations  would  clarify  that 
a  practitioner  is  presumed  to  have 
exercised  due  diligence  if  the 
practitioner  relies  on  the  work  product 
of  another  person  and  the  practitioner 
used  reasonable  care  in  engaging, 
supervising,  training  and  ev^uating 
such  person. 

Assistance  from  Disbarred  or 
Suspended  Persons 

Section  10.24  of  the  regulations 
prohibits  a  practitioner,  in  practice 
before  the  Internal  Revenue  Service, 
fit>m  employing,  accepting  assistance 
from,  accepting  employment  from,  or 


becoming  a  subagent  for,  a  disbarred  or 
suspended  person.  Section  10.24  also 
precludes  a  practitioner  from  accepting 
assistance  fit)m  any  former  government 
employee  where  the  provisions  of 
§  10.26  of  the  current  regulations 
(§  10.25  of  the  proposed  regulations)  or 
any  Federal  law  would  be  violated. 
Section  10.24  of  the  proposed 
regulations  clarifies  that  a  practitioner  is 
prohibited  from  accepting  assistance 
from  or  assisting  a  disbarred  or 
suspended  practitioner  if  the  assistance 
relates  to  matters  constituting  practice 
before  the  Internal  Revenue  Service.  The 
proposed  regulations,  however,  would 
not  require  practitioners  to  disassociate 
themselves  from  a  suspended  or 
disbarred  person  as  long  as  the  other 
proscriptions  regarding  disbarred  or 
suspended  persons  are  observed. 
Practitioners  who  are  partners  of  a  law 
or  accountancy  partnership,  for 
example,  would  not  be  required  to  expel 
another  partner  who  was  subject  to 
discipline  simply  because  the 
disciplined  partner  might  otherwise 
share  in  fees  derived  fivm  services 
rendered  by  others  before  the  Internal 
Revenue  Service. 

Practice  by  Partners  of  Government 
Employees 

Section  10.25  of  the  regulations 
precludes  partners  of  former 
Government  employees  from  practice 
with  respect  to  matters  in  which  the 
employee  personally  and  substantially   . 
participated.  This  provision  would  be 
removed  under  the  proposed  regulations 
because  the  statutory  prohibition 
implemented  by  this  provision  (18 
U.S.C.  207(c))  has  been  repealed. 

Practice  by  Former  Government 
Employees,  Their  Partners  and  Their 
Associates 

Section  10.26  of  the  current 
regulations  places  restrictions  on  the 
practice  of  former  Government 
employees,  their  partners,  and  their 
associates  with  respect  to  certain 
matters  that  the  former  Government 
employees  participated  in  during  the 
course  of  their  Government 
employment.  This  section  would  be 
renumbered  as  §  10.25  under  the 
proposed  regulations  and  would  be 
amended  to  reflect  changes  to  the 
Federal  statutes  governing  post- 
employment  restrictions  applicable  to 
former  Govenunent  employees. 

Fees  and  Confidentiality 

Paragraph  (b)  of  §  10.28  of  the  current 
regulations  precludes  a  practitioner 
bom  charging  his  or  her  client  a 
contingent  fee  for  the  preparation  of  an 
original  tax  return,  but  permits  the 
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practitioner  to  charge  a  contingent  fee 
for  the  preparation  of  an  amended  tax 
return  or  a  claim  for  refund  (other  than 
a  claim  for  refund  made  on  an  original 
tax  return).  Section  10.28  would  be 
renumbered  as  §  10.27  and  paragraph  (b) 
would  be  clarified  to  provide  that  a 
practitioner  is  prohibited  from  charging 
a  contingent  fee  not  only  for  preparation 
'  of  an  original  tax  return,  but  also  for 
advice  rendered  in  connection  with  a 
position  taken  or  to  be  taken  on  an 
original  tax  return.  A  practitioner  would 
be  permitted,  however,  to  charge  a 
contingent  fee  both  for  the  preparation 
of,  and  for  advice  rendered  in 
connection  with  a  position  taken,  or  to 
be  taken  on,  an  amended  tax  return  or 
a  claim  for  refund  if  the  practitioner 
reasonably  anticipates  that  the  amended 
tax  return  or  refund  claim  will  receive 
substantive  review  by  the  Internal 
Revenue  Service.  In  addition,  a 
contingent  fee  would  be  defined  to 
include  any  fee  that  is  based,  in  whole 
or  in  part,  on  whether  or  not  a  position 
taken  on  a  tax  return  or  in  a  refund 
claim  is  sustained,  an  indemnity 
agreement,  a  guarantee,  recission  rights, 
insurance  or  any  other  arrangement  by 
which  the  practitioner  will  compensate 
or  reimburse  the  taxpayer  or  another 
person  if  a  position  taken  on  a  tax  return 
or  in  a  refund  claim  is  not  sustained. 

The  proposed  regulations  would  not 
prohibit  confidentialify  agreements. 
Confidentiality  restrictions  imposed  by 
clients  may  raise  an  ethical  inquiry  as 
to  the  effects  of  such  arrangements  on  a 

Eractitioner's  ability  to  represent  his  or 
er  clients.  See  Illinois  State  Bar 
Association  Advisory  Opinion  on 
Professional  Conduct  00-01  (October 
2000)(a  conflict  of  interest  arises  with 
respect  to  other  similar  clients  when  a 
lawyer  agrees  not  to  disclose  ideas  of  a 
third  party  to  reduce  a  client's  tax 
obligations).  Commentators  asserted  that 
such  confidentialify  restrictions  were 
not  an  issue  appropriate  for  regulation 
under  Circular  230.  Conunentators  also 
asserted  that  confidentialify  restrictions 
imposed  by  practitioners  on  clients 
were  an  appropriate  contractual 
arrcmgement  for  the  benefit  of 
practitioners.  The  Treasury  Department 
remains  concerned,  however,  about 
confidentiality  restrictions  and 
specifically  invites  comments  on 
whether  the  final  regulations  should 
address  such  restrictions,  and,  if  so,  in 
what  manner. 

Return  of  Client's  Records 

Section  10.28  of  the  proposed 
regulations  would  specifically  require  a 
practitioner  to  return  a  client's  records 
when  the  client  makes  a  request  for 
such  records,  whether  or  not  a  dispute 


regarding  fees  exists.  The  practitioner 
may  retain  a  copy  of  those  records. 

Conflicting  Interests 

Section  10.29  of  the  regulations 
prohibits  a  practitioner  from 
representing  conflicting  interests  before 
the  Internal  Revenue  Service,  except 
with  the  express  consent  of  all  dir»cdy 
interested  parties  after  full  disclosure. 
Under  the  proposed  regulations,  a 
practitioner  would  be  required  to  obtain 
the  written  consents  of  the  clients  before 
representing  clients  with  conflicting 
interests.  The  practitioner  would  be 
required  to  retain  the  written  consents 
for  at  least  36  months  after  the 
conclusion  of  the  representation  of  the 
clients  and  to  present  copies  of  such 
consents  to  the  Internal  Revenue 
Service,  if  requested  to  do  so. 

In  addition,  the  proposed  regulations 
would  provide  that  a  practitioner  may 
not  represent  a  party  in  his  or  her 
practice  before  the  Internal  Revenue 
Service  if  that  representation  may  be 
materially  limited  by  the  practitioner's 
own  interests,  unless  practitioner 
reasonably  believes  the  representation 
will  not  be  adversely  affected  and  the 
client  consents  after  full  disclosure, 
including  disclosure  of  the  implications 
of  the  potential  conflict  and  the  risks 
involved. 

Solicitation 

Section  10.30  of  the  regulations 
governs  the  manner  in  which 
practitioners  may  contact  potential 
business  clients.  The  proposed 
regulations  would  update  the 
solicitation  rules  to  reflect  recent  court 
decisions  and  to  respond  to  comments 
received  in  connection  with  this 
rulemaking.  Under  the  proposed 
regulations,  a  practitioner  would  be 
permitted  to  contact  potential  business 
clients  using  any  medium  that  is  not 
prohibited  by  Federal  or  state  statutes  or 
other  rules  applicable  t^-the  practitioner 
regarding  the  uninvited  solicitation  of 
prospective  clients.  The  proposed 
regulations  also  would  expand  the 
prohibition  of  deceptive  solicitation 
practices  to  cover  private,  as  well  as 
public,  solicitations,  expand  the 
prohibition  against  providing  assistance 
to  or  accepting  assistance  from  an 
individual  who  uses  deceptive 
solicitation  practices,  whether  or  not 
such  practices  are  in  connection  with 
the  relationship  the  individual  has  with 
the  practitioner,  and  include  electronic 
mail,  facsimile,  and  hand-delivered 
flyers  in  the  definition  of 
communication. 


Negotiation  of  Taxpayer  Checks 

Section  10.31  of  the  regulations 
prohibits  a  practitioner  who  prepares 
income  tax  returns  from  negotiating  a 
check  with  respect  to  income  tax  issued 
to  a  taxpayer  other  than  the  practitioner. 
The  proposed  regulations  would  clarify 
that  this  prohibition  is  not  limited  to 
checks  issued  for  income  taxes,  but 
applies  to  all  checks  issued  to  the 
practitioner's  clients  by  the  Govenunent 
with  respect  to  matters  before  the 
Internal  Revenue  Service.  The  proposed 
regulations  also  would  clarify  that 
practitioners  are  not  prohibited  frtim 
negotiating  checks  issued  to  their  own 
partnerships,  corporations,  etc. 

Tax  Shelter  Opinions 

Two  sections  of  the  proposed 
regulations  would  provide  standards 
governing  tax  shelter  opinions.  New 
§  10.35  would  apply  to  all  tax  shelter 
opinions  that  conclude  that  the  Federal 
tax  treatment  of  a  tax  shelter  item  or 
items  is  more  likely  than  not  (or  at  a 
higher  level  of  confidence)  the  proper 
treatment.  Section  10.33  would  be 
revised  in  scope  to  apply  to  all  tax 
shelter  opinions  not  governed  by  §  10.35 
that  a  practitioner  knows  or  has  reason 
to  believe  will  be  used  or  referred  to  by 
persons  other  than  the  practitioner  to 
promote,  market  or  recommend  a  tax 
shelter.  For  purposes  of  §§  10.33  and 
10.35  of  the  proposed  regulations,  the 
definition  of  a  tax  shelter  would 
conform  to  the  definition  found  in 
section  6662(d)(2)(C)(iii)  of  the  Internal 
Revenue  Code. 

The  Treasury  Department  and  the 
Internal  Revenue  Service  recognize  that 
the  proposed  rules  in  §§  10.33  and  10.35 
of  the  proposed  regulations  may 
regulate  opinion  standards  with  respect 
to  transactions  that  had  not  previously 
been  subject  to  the  rules  governing  tax 
shelter  opinions.  The  proposed 
regulations  would  exclude  opinions 
relating  to  municipal  bonds  and 
qualified  retirement  plans.  The  Treasury 
Department  and  the  Internal  Revenue 
Service  specifically  request  comment  on 
whether  the  regulations  should  exempt 
other  transactions  from  the 
requirements  for  tax  shelter  opinions 
and,  if  so,  the  types  of  other  transactions 
that  should  be  exempted. 

Tax  Shelter  Opinions  Used  by  Third 
Parties  to  Market  Tax  Shelters 

Section  10.33  currentiy  governs 
advice  by  a  practitioner  concerning  the 
Federal  tax  aspects  of  a  tax  shelter  either 
appearing  or  referred  to  in  offering 
materials,  or  used  or  referred  to  in 
connection  with  sales  promotion  efforts, 
and  directed  to  persons  other  than  the 
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client  who  engaged  the  practitioner  to 
give  the  advice.  The  proposed 
regiilations  would  revise  the  scope  of 
§  10.33  to  govern  a  tax  shelter  opinion 
that  does  not  conclude  that  the  Federal 
tax  treatment  of  an  item  or  items  is  more 
likely  than  not  the  proper  treatment  and 
that  a  practitioner  knows  or  has  reason 
to  believe  wiU  be  used  or  referred  to  by 
persons  other  than  the  practitioner  to 
promote,  market  or  recommend  the  tax 
shelter  to  one  or  more  taxpayers.  The 
proposed  regulations  woidd  clarify  that 
§  10.33  governs  tax  shelter  opinions 
prepared  for  use  by  third  parties  that  are 
promoting  the  tax  shelter,  irrespective  of 
whether  such  promotional  efforts  are 
conducted  publicly  or  privately.  The 
proposed  regulations  also  would  modify 
the  definition  of  a  material  Federal  tax 
issue  and  define  a  tax  shelter  item  as  an 
item  of  income,  gain,  loss,  deduction  or 
credit  if  the  item  is  directly  or  indirectly 
attributable  to  a  tax  shelter. 

Section  10.33  would  require  a 
practitioner  who  provides  a  written 
opinion  with  respect  to  a  tax  shelter 
item  or  items  to  comply  with  a  series  of 
requirements  with  respect  to  each  such 
item.  A  practitioner  would  be  required 
to  make  inquiry  as  to  all  relevant  fects, 
be  satisfied  that  the  opinion  takes 
account  of  all  relevant  facts,  and  that  the 
material  facts  are  acciirately  and 
completely  described  in  the  opinion. 
Furthermore,  the  opinion  could  not  be 
based,  directly  or  indirectly,  on  any 
unreasonable  factual  assumptions.  An 
unreasonable  factual  assumption  would 
include  a  factual  assumption  that  the 

Eractitioner  knows  or  has  reason  to 
elieve  is  incorrect,  incomplete, 
inconsistent  or  implausible.  An 
unreasonable  factual  assimiption  also 
would  include  a  factual  assiunption 
regarding  a  fact  or  facts  that  the 
practitioner  could  reasonably  request  to 
be  provided  or  to  be  represented. 

The  proposed  regulations  would 
permit  a  practitioner,  where  it  would  be 
reasonable  based  on  all  the  facts  and 
circimistances,  to  rely  upon  factual 
representations,  statements,  findings  or 
agreements.  The  proposed  regulations 
would  further  provide  that  a 
practitioner  need  not  conduct  an  audit 
or  independent  verification  of  a  factual 
representation,  but  that  reliance  would 
not  be  permitted  on  factual 
representations  that  the  practitioner 
knows  or  has  reason  to  believe  are 
unreasonable,  incorrect,  incomplete, 
inconsistent  or  implausible  {e.g.,  a 
representation  that  there  are  business 
reasons  for  a  transaction  without 
describing  those  reasons,  a 
representation  that  a  transaction  is 
potentially  profitable  apart  from  tax 
benefits  without  providing  adequate 


factual  support,  or  a  valuation  that  is 
inconsistent  with  the  facts  of  the 
transaction). 

The  proposed  regulations  would 
provide  that  the  opinion  must  clearly 
identify  the  facts  upon  which  the 
opinion's  conclusions  are  based,  contain 
a  reasoned  analysis  of  the  pertinent  facts 
and  legal  authorities  and  not  assume  the 
favorable  resolution  of  any  Federal  tax 
issue  material  to  the  analysis  or 
otherwise  rely  on  unreasonable  legal 
assumptions.  The  proposed  regulations 
also  would  require  that  the  opinion  not 
contain  legal  analyses  or  conclusions 
that  are  inconsistent  with  each  other. 

The  practitioner  would  be  required  to 
ascertain  that  all  material  Federal  tax 
issues  with  respect  to  the  tax  shelter 
item  or  items  have  been  considered  and 
that  all  of  those  material  Federal  tax 
issues  involving  the  reasonable 
possibility  of  a  challenge  by  the  Internal 
Revenue  Service  are  fuUy  and  fairly 
addressed.  The  opinion  would  be 
required  to  state  that  the  practitioner 
has  considered  the  possible  application 
to  the  facts  of  all  potentially  relevant 
judicial  doctrines,  including  the  step 
transaction,  business  purpose,  economic 
substance,  substance  over  form,  and 
sham  transaction  doctrines,  as  well  as 
potentially  relevant  statutory  and 
regulatory  anti-abuse  rules,  and  the 
opinion  must  analyze  whether  the  tax 
shelter  item  or  items  is  (are)  vtilnerable 
to  challenge  imder  all  such  potentially 
relevant  doctrines  and  anti-abuse  rules. 

The  proposed  regulations  would 
require  that  the  opinion  cleeu'ly  provide 
the  practitioner's  conclusion  as  to  the 
likelihood  that  a  typical  investor  of  the 
type  to  whom  the  tax  shelter  is  or  will 
be  marketed  will  prevail  with  respect  to 
the  merits  of  each  material  Federal  tax 
issue  that  involves  the  reasonable 
possibility  of  a  challenge  by  the  Internal 
Revenue  Service  or  clearly  state  that  the 
practitioner  is  unable  to  reach  a 
conclusion  with  respect  to  one  or  more 
issues.  Further,  the  opinion  would  be 
required  to  fully  describe  the  reasons  for 
the  practitioner's  conclusions  or  fully 
describe  the  reasons  for  the  inability  to 
reach  a  conclusion. 

The  practitioner  would  be  required  to 
reach  an  overall  conclusion  as  to  the 
likelihood  that  the  Federal  tax  treatment 
of  the  tax  shelter  item  or  items  is  the 
proper  treatment  or,  where  the 
practitioner  is  unable  to  reach  such  a 
conclusion,  clearly  state  that  the 
practitioner  is  imable  to  reach  such  an 
overall  conclusion.  Where  an  overall 
conclusion  cannot  be  reached,  the 
opinion  would  be  required  to  fully 
describe  the  reasons  for  the 
practitioner's  inabilify  to  reach  an 
overall  conclusion.  Moreover,  the  fact 


that  the  practitioner's  opinion  does  not 
reach  a  conclusion  that  the  Federal  tax 
treatment  of  a  tax  shelter  item  or  items 
is  more  likely  than  not  the  proper 
treatment,  or  that  the  practitioner  is 
unable  to  reach  an  overall  conclusion, 
would  be  required  to  be  clearly  and 
prominently  disclosed  on  the  first  page 
of  the  opinion.  The  opinion  also  would 
be  required  to  clearly  and  prominently 
disclose  that  it  was  not  written  for  the 
purpose  of  establishing  reasonable  belief 
or  reasonable  cause  and  good  faith 
imder  sections  6662  and  6664, 
respectively,  of  the  Internal  Revenue 
Code.  The  proposed  regulations  also 
would  clarify  that  in  ascertaining  that 
all  material  Federal  tax  issues  have  been 
considered,  evaluating  the  merits  of 
those  issues  and  evaluating  whether  the 
Federal  tax  treatment  of  the  tax  shelter 
item  or  items  is  the  proper  treatment, 
the  possibility  that  a  return  will  not  be 
audited,  that  an  issue  will  not  be  raised 
on  audit,  or  that  an  issue  will  be  settled 
may  not  be  taken  into  account. 

The  proposed  regulations  would 
require  the  practitioner  to  take 
reasonable  steps  to  assure  that  any 
written  materials  or  promotional  efforts 
that  distribute,  reflect  or  refer  to  the  tax 
shelter  opinion  correctly  and  fairly 
represent  the  nature  and  extent  of  the 
opinion. 

The  proposed  regulations  also  would 
address  reliance  on  the  opinions  of 
others.  The  proposed  regulations  would 
require  that  the  practitioner  be 
knowledgeable  in  all  of  the  aspects  of 
Federal  tax  law  relevant  to  the  opinion 
being  rendered.  A  practitioner  would 
not  be  permitted  to  provide  a  tax  shelter 
opinion  that  does  not  reach  a 
conclusion  on  all  the  material  Federal 
tax  issues  that  involve  a  reasonable 
possibility  of  challenge  by  the  Internal 
Revenue  Service  or  does  not  reach  an 
overall  conclusion  (or,  alternatively, 
fails  to  clearly  state  that  such 
conclusions  cannot  be  reached),  unless 
at  least  one  other  competent  practitioner 
provides  an  opinion  with  respect  to  all 
of  the  other  material  Federal  tax  issues 
which  involve  a  reasonable  possibility 
of  challenge  L y  the  Internal  Revenue 
Service,  and  with  respect  to  the  tax 
shelter  item  or  items.  The  practitioner 
also  would  be  reqmred,  upon  reviewing 
such  other  opinion  and  any  written 
materials  that  distribute,  reflect  or  refer 
to  such  opinion,  to  have  no  reason  to 
believe  that  the  other  practitioner  has 
not  complied  with  §  10.33  or  that  the 
overall  conclusion  reached  by  such 
practitioner  is  incorrect  on  its  face. 
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"More  Likely  Than  Not"  Tax  Shelter 
Opinions 

Under  the  proposed  regulations,  new 
standards  would  be  applicable  to 
practitioners  who  provide  tax  shelter 
opinions  that  conclude  that  the  Federal 
tax  treatment  of  a  tax  shelter  item  or 
items  is  more  likely  than  not  (or  at  a 
higher  level  of  confidence)  the  proper 
treatment.  Such  opinions  potentially 
provide  a  basis  for  establishing 
reasonable  belief  and  reasonable  cause 
and  good  faith  imder  the  provisions  of 
sections  6662  and  6664  of  the  Internal 
Revenue  Code,  respectively.  These 
proposed  rules  would  apply  to  all  tax 
shelter  opinions  that  reach  a  more  likely 
or  not,  or  higher,  overall  conclusion, 
regardless  of  whether  they  were 
rendered  in  connection  with 
promotional  efforts  conducted  by  a  third 
party  or  directly  to  a  potential  tax 
shelter  investor.  The  proposed 
regulations  also  would  define  a  material 
Federal  tax  issue.  A  tax  shelter  item 
would  be  defined  in  the  same  manner 
as  in  §10.33. 

Section  10.35  would  require  a 
practitioner  who  provides  a  written 
opinion,  with  respect  to  a  tax  shelter 
item  or  items  to  comply  with  a  series  of 
requirements  with  respect  to  each  such 
item.  A  practitioner  would  be  required 
to  make  inquiry  as  to  all  relevant  facts, 
be  satisfied  that  the  opinion  takes 
account  of  all  relevant  facts,  and  be 
satisfied  that  the  material  facts  are 
accurately  and  completely  described  in 
the  opinion.  Furthermore,  the  opinion 
could  not  be  based,  directly  or 
indirectly,  on  any  unreasonable  factual 
assumptions.  An  unreasonable  factual 
assumption  would  include  a  factual 
assumption  that  the  practitioner  knows 
or  has  reason  to  believe  is  incorrect, 
incomplete,  inconsistent  or  implausible. 
An  unreasonable  factual  assumption 
also  would  include  a  factual  assumption 
regarding  a  fact  or  facts  that  the 
practitioner  could  reasonably  request  to 
be  provided  or  to  be  represented. 
Furthermore,  an  unreasonable  factual 
assumption  would  include  a  factual 
assumption  that  the  transaction  has  a 
business  reason,  an  assumption  with 
respect  to  the  potential  profitability  of 
the  transaction  apart  fi-om  tax  benefits, 
or  an  assumption  with  respect  to  a 
material  valuation  issue. 

The  proposed  regulations  would 
permit  a  practitioner,  where  it  would  be 
reasonable  based  on  all  the  facts  and 
circumstances,  to  rely  on  factual 
representations,  statements,  findings,  or 
agreements  of  the  taxpayer  or  other 
persons.  The  proposed  regulations 
would  further  provide  that  a 
practitioner  need  not  conduct  an  audit 


or  independent  verification  of  a  factual 
representation,  but  that  reliance  woiild 
not  be  permitted  on  factual 
representations  that  the  practitioner 
knows  or  has  reason  to  believe  are 
imreasonable,  incorrect,  incomplete, 
inconsistent  or  implausible  (e.g.,  a 
representation  that  there  are  business 
reasons  for  a  transaction  vdthout 
describing  those  reasons,  a 
representation  that  a  transaction  is 
potentially  profitable  apart  bom  tax 
benefits  without  providing  adequate 
factual  support,  or  a  valuation  that  is 
inconsistent  with  the  facts  of  the 
transaction). 

The  proposed  regulations  would 
provide  that  the  opinion  must  clearly 
identify  the  facts  upon  which  the 
opinion's  conclusions  are  based,  contain 
a  reasoned  analysis  of  the  pertinent  facts 
and  legal  authorities  and  not  assume  the 
favorable  resolution  of  any  Federal  tax 
issue  material  to  the  analysis  or 
otherwise  rely  on  imreasonable  factual 
assumptions.  The  proposed  regulations 
also  would  require  that  the  opinion  not 
contain  legal  analysis  or  conclusions 
that  are  inconsistent  with  each  other. 

The  practitioner  would  be  required  to 
ascertain  that  all  material  Federal  tax 
issues  with  respect  to  the  tax  shelter 
item  or  items  have  been  considered  and 
that  all  of  those  material  Federal  tax 
issues  involving  the  reasonable 
possibility  of  a  challenge  by  the  Internal 
Revenue  Service  are  fully  and  fairly 
addressed.  The  opinion  would  be 
required  to  state  that  the  practitioner 
has  considered  the  possible  application 
to  the  facts  of  all  potentially  relevant 
judicial  doctrines,  including  the  step 
transaction,  business  purpose,  economic 
substance,  substance  over  form,  and 
sham  transaction  doctrines,  as  well  as 
potentially  relevant  statutory  and 
regulatory  anti-abuse  rules,  and  the 
opinion  must  analyze  whether  the  tax 
shelter  item  or  items  is  (are)  vulnerable 
to  challenge  under  all  such  potentially 
relevant  doctrines  and  anti-abuse  rules. 

The  proposed  regulations  would 
require  that  the  opinion  clearly  provide 
the  practitioner's  conclusion  as  to  the 
likelihood  that  the  taxpayer  will  prevail 
with  respect  to  the  merits  of  each 
material  Federal  tax  issue  that  involves 
a  reasonable  possibility  of  challenge  by 
the  Interned  Revenue  Service  and  must 
unambiguously  conclude  that  the 
Federal  tax  treatment  of  the  tax  shelter 
item  or  items  more  likely  than  not  (or 
at  a  higher  level  of  confidence)  is  the 
proper  treatment.  The  proposed 
regulations  also  would  clarify  that  in 
ascertaining  that  all  material  Federal  tax 
issues  have  been  considered,  evaluating 
the  merits  of  those  issues  and  evaluating 
whether  the  Federal  tax  treatment  of  the 


tax  shelter  item  or  items  is  the  proper 
treatment,  the  possibility  that  a  tax 
return  will  not  be  audited,  that  an  issue 
will  not  be  raised  on  audit,  or  that  an 
issue  will  be  settled  may  not  be  taken 
into  account. 

The  proposed  regulations  would 
require  the  practitioner  to  take 
reasonable  steps  to  assure  that  any 
written  materials  or  promotional  efforts 
that  distribute,  reflect  or  refer  to  the  tax 
shelter  opinion  correctly  and  fairly 
represent  the  nature  and  extent  of  the 
opinion.  The  proposed  regulations  also 
would  require  that  the  practitioner  be 
knowledgeable  in  all  of  the  relevant 
aspects  of  Federal  tax  law  at  the  time 
the  opinion  is  rendered.  The 
practitioner  who  is  providing  an  overall 
conclusion  that  the  Federal  tax 
treatment  of  a  tax  shelter  item  or  items 
more  likely  than  not  (or  at  a  higher  level 
of  confidence)  is  the  proper  treatment 
may  rely  on  the  opinion  of  another 
practitioner  with  respect  to  certain 
issues  only  if  the  practitioner  is  satisfied 
that  the  other  practitioner  is  sufficiently 
knowledgeable  regarding  such  issues 
and  the  practitioner  has  no  reason  to 
believe  that  such  opinion  should  not  be 
relied  upon.  To  the  extent  the 
practitioner  relies  on  such  opinion,  the 
opinion  rendered  by  the  practitioner 
must  identify  the  other  practitioner, 
state  the  date  on  which  the  opinion  was 
rendered,  and  set  forth  the  conclusions 
reached  in  such  opinion.  Furthermore, 
the  practitioner  must  be  satisfied  that 
the  combined  analysis,  taken  as  a 
whole,  satisfies  the  requirements  of  this 
§10.35. 

The  Treasury  Department  and  the 
Internal  Revenue  Service  intend  to 
modify  the  advice  standards  in  the 
regulations  under  section  6662  of  the 
Intemjil  Revenue  Code  (pertaining  to 
whether  a  taxpayer  other  than  a 
corporation  reasonably  believed  at  the 
time  a  tax  return  was  filed  that  the  tax 
treatment  of  a  tax  shelter  item  was  more 
likely  than  not  the  proper  treatment  of 
that  item)  and  under  section  6664  of  the 
Internal  Revenue  Code  (pertaining  to 
whether  a  taxpayer  acted  with 
reasonable  cause  and  in  good  faith  with 
respect  to  a  tax  shelter  item)  to  provide 
that  opinions  can  satisfy  those  standards 
only  if  such  opinions  satisfy  the 
standards  of  Circular  230. 

Procedures  to  Ensure  Compliance 

Section  10.36  of  the  proposed 
regulations  provides  that  a  practitioner 
who  is  a  member  of,  associated  with,  or 
employed  by  a  firm  must  take 
reasonable  steps,  consistent  with  his  or 
her  authority  and  responsibility  for  the 
firm's  practice  advising  clients 
regarding  matters  arising  under  the 
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Federal  tax  laws,  to  make  certain  that 
the  finn  has  adequate  procedures  in 
effect  for  purposes  of  ensuring 
compliance  with  §§  10.33. 10.34  and 
10.35.  The  Director  of  Practice  woidd  be 
authorized  to  take  disciplinary  action 
against  any  practitioner  for  failing  to 
comply  with  this  requirement  if  the 
practitioner  through  willfulness, 
recklessness,  or  gross  incompetence 
does  not  take  such  reasonable  steps  and 
one  or  more  persons  who  are  members 
of,  associated  with,  or  employed  by  the 
firm  have,  while  they  were  members  of. 
associated  with,  or  employed  by  the 
firm,  engaged  in  a  pattern  or  practice  of 
failing  to  comply  with  §§  10.33. 10.34  or 
10.35.  The  Director  of  Practice  also 
would  be  authorized  to  take  disciplinary 
action  against  any  practitioner  who 
takes  such  steps  but  has  actual 
knowledge  that  one  or  more  persons 
who  are  members  of,  associated  with,  or 
employed  by  the  firm  have,  while  they 
were  members  of.  associated  with,  or 
employed  by  the  firm,  engaged  in  a 
pattern  or  practice  of  failing  to  comply 
with  §§  10.33. 10.34  or  10.35  and  the 
practitioner  through  willfulness, 
recklessness,  or  gross  incompetence 
flails  to  take  prompt  action,  consistent 
with  his  or  her  authority  and 
responsibility  for  the  firm's  practice 
advising  clients  regarding  matters  under 
the  Federal  tax  law,  to  correct  such 
pattern  or  practice. 

Sanctions 

Section  10.50  of  the  regidations 
authorizes  the  Secretary  of  the  Treasxuy 
to  disbar  or  suspend  any  practitioner 
from  practice  before  the  Internal 
Revenue  Service  after  notice  and  an 
opportunity  for  a  proceeding.  Under  the 
proposed  regulations,  the  Secretary  also 
would  be  permitted  to  censure  the 
practitioner  after  notice  and  an 
opportunity  for  a  proceeding.  Censure  is 
a  public  reprimand.  Additionally,  the 
authority  to  disqualify  an  appraiser 
would  be  relocated  to  paragraph  (b)  of 
§  10.50  of  the  regulations. 

Disreputable  Conduct 

Section  10.51  of  the  regulations 
defines  disreputable  conduct  for  which 
a  practitioner  may  be  disbarred  or 
suspended.  The  proposed  regulations 
would  provide  that  a  practitioner  who 
engages  in  disreputable  conduct  also 
may  be  censured.  The  definition  of 
disreputable  conduct  also  would  be 
modified  to  include  conviction  of  any 
felony  involving  conduct  that  renders 
the  practitioner  unfit  to  practice  before 
the  Internal  Revenue  Service. 


Institution  of  Proceeding 

Section  10.54  authorizes  the  Director 
of  Practice  to  institute  a  proceeding  to 
suspend  or  disbar  a  practitioner  if  the 
Director  believes  the  practitioner  has 
violated  any  provisions  of  the  laws  or 
regulations  governing  practice  before 
the  Internal  Revenue  Service.  The 
section  would  be  renumbered  as  §  10.60 
under  the  proposed  regulations  and 
would  specify  that  the  Director  of 
Practice  also  may  institute  a  proceeding 
to  censure  the  practitioner  if  the 
Director  believes  the  practitioner  has 
violated  any  provisions  of  the  laws  or 
regulations  governing  practice  before 
the  Internal  Revenue  Service.  Under  the 
proposed  regulations,  the  procedures  set 
forth  in  §  10.60  would  apply  to 
proceedings  to  disqualify  an  appraiser. 

Conferences 

Section  10.55  authorizes  the  Director 
of  Practice  to  confer  with  a  practitioner 
regarding  allegations  of  misconduct. 
The  provision  permits  a  practitioner  to 
offer  his  or  her  consent  to  voluntary 
suspension  to  prevent  the  institution  or 
conclusion  of  a  disbarment  proceeding. 
The  provision  would  be  renumbered  as 
§  10.61  and  would  be  changed  to  permit 
a  practitioner  to  also  offer  his  or  her 
consent  to  censure  to  prevent  the 
institution  or  conclusion  of  a 
disbarment  proceeding.  The  provision 
also  woiild  apply  to  conferences  with  an 
appraiser  regarding  allegations  of 
misconduct  and  would  permit  the 
appraiser  to  offer  his  or  her  voluntary 
consent  to  disqualification. 

Senice  of  Complaint  and  Other  Papers 

Sections  10.57  and  10.80  of  the 
regulations  permit  the  Director  of 
Practice  to  serve  a  complaint  or  any 
other  paper  upon  a  practitioner  or 
appraiser  by  certified  mail.  If  the 
certified  mail  is  not  claimed,  the 
Director  of  Practice  may  serve  the 
complaint  by  first  class  mail.  The 
proposed  regulations  would  consolidate 
these  provisions  imder  §  10.63  and 
would  specify  that  service  by  first  class 
mail  is  complete  if  the  complaint  is 
mailed  to  the  practitioner  or  appraiser  at 
his  or  her  last  known  address  as 
determined  under  section  6212  of  the 
Internal  Revenue  Code. 

Answer 

Sections  10.58  and  10.81  of  the 
regulations  require  a  practitioner  or  an 
appraiser  to  file  an  Answer  whenever 
the  Director  of  Practice  files  a  complaint 
against  him  or  her  under  the 
regulations.  These  provisions  also 
establish  the  time  for  filing  an  Answer 
and  prescribe  certain  requirements  as  to 
the  content  of  an  Answer.  The  proposed 


regulations  would  consolidate  these 
provisions  under  §  10.64,  which  section 
would  require  that  the  Answer  to  the 
complaint  be  signed  by  the  respondent 
or  the  respondent's  authorized 
representative  and  include  an 
acknowledgment  that  knowing  and 
willful  false  statements  may  be 
punishable  under  18  U.S.C.  1001. 

Reply  to  Answer 

Sections  10.60  and  10.83  permit  the 
Director  of  Practice  to  file  a  reply  to  the 
respondent's  answer  at  the  Director's 
discretion  or  at  the  request  of  the 
Administrative  Law  Judge.  Under  the 
proposed  regidations,  these  provisions 
would  be  consolidated  imder  §  10.66 
and  that  section  would  require  the 
Director  of  Practice  to  file  a  reply  to  the 
respondent's  answer  if  the 
Administrative  Law  Judge  orders  that  a 
reply  be  filed. 

Motions  and  Requests 

Sections  10.62  and  10.85  of  the 
regidations  permit  the  Director  of 
Practice  and  the  respondent  to  file 
motions  and  requests  in  hearings  before 
an  Administrative  Law  Judge  with  the 
Director  or  the  Administrative  Law 
Judge.  Under  the  proposed  regulations, 
these  provisions  would  be  consolidated 
under  §  10.68  and  would  clarify  that  the 
Administrative  Law  Judge  may  direct 
that  motions  or  requests  be  filed  at  a 
place  specified  by  the  Administrative 
Law  Judge. 

Effect  of  Disbarment,  Suspension,  or 
Censure 

Section  10.73  of  the  regulations 
prohibits  a  disbarred  practitioner  from 
practicing  before  the  Internal  Revenue 
Service  unless  and  imtil  authorized  to 
do  so  by  the  Director  of  Practice.  The 
regulations  also  prohibit  a  suspended 
practitioner  from  practicing  before  the 
.  Internal  Revenue  Service  during  the 
period  of  suspension.  Under  the 
proposed  regulations,  this  section 
would  be  reniunbered  as  §  10.79  and 
would  also  provide  that  the  Director  of 
Practice  may  make  a  practitioner's 
future  right  to  practice  before  the 
Internal  Revenue  Service  subject  to  his 
or  her  meeting  certain  conditions 
designed  to  promote  high  standards  of 
conduct. 

Expedited  Suspension  Upon  Criminal 
Conviction  or  Loss  of  License  for  Cause 

Paragraph  (b)(2)  of  §  10.76  of  the 
regulations  permits  the  Director  of 
Practice  to  institute  a  proceeding  to 
suspend  any  practitioner  who  has, 
within  5  years  of  the  date  on  which  the 
complaint  instituting  the  proceeding  is 
served,  been  convicted  of  any  crime 
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under  title  26  of  the  United  States  Code 
or  a  felony  imder  title  18  of  the  United 
States  Code  involving  dishonesty  or 
breach  of  trust.  Under  the  proposed 
regulations  this  provision  would  be 
lenumbered  as  §  10.82  and  woidd 
permit  the  Director  of  Practice  to 
institute  a  proceeding  to  suspend  any 
practitioner  who  has  been  convicted  of 
any  crime  under  the  Internal  Revenue 
Code,  any  crime  involving  dishonesty  or 
breach  of  trust  (regardless  of  whether 
such  crime  constituted  a  felony  under 
title  18  of  the  United  States  Code),  or 
any  felony  that  involved  conduct  that 
renders  the  practitioner  unfit  to  practice 
before  the  Internal  Revenue  Service 
(regardless  of  whether  such  felony  was 
pursuant  to  title  18  of  the  United  States 
Code  or  involved  dishonesty  or  breach 
of  trust). 


Consolidation  of  Appraiser 
Disqualification  Rules 

The  current  regulations  contain,  in 
separate  provisions,  virtually  identical 
rules  applicable  to  disciplinary 
proceedings  against  practitioners  and 
appraisers.  The  proposed  rules  would 
consolidate  the  rules  regarding 
sanctions  of  practitioners  and  appraisers 
under  subpart  C  and  the  rules  regarding 
the  conduct  of  disciplinary  proceedings 
under  subpart  D. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  on  the  date  that  final  regulations 
are  published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  general 
requirements,  including  the  collection 
of  information  requirements,  of  these 
regulations  are  substantially  the  same  as 
the  requirements  of  the  regulations  that 
these  regulations  will  replace.  Persons 
authorized  to  practice  have  long  been 
required  to  comply  with  certain 
standards  of  conduct  when  practicing 
before  the  Internal  Revenue  Service. 
These  regulations  do  not  alter  the  basic 
nature  of  the  obligations  and 
responsibilities  of  these  practitioners. 
These  regulations  clarify  those 
obligations  in  response  to  public 
comments  and  judicial  decisions,  and 
make  other  modifications  to  reflect  the 
development  of  electronic  media.  In 
addition,  the  added  requirements  for  tax 
shelter  opinions  imposed  by  these 


regulations  will  have  no  impact  on  the 
substantial  number  of  small  entities 
who  have  been  satisfying  these 
requirements  when  they  provide  such 
opinions.  Therefore,  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Comments  and  Public  Hearing 

Beforethe  regulations  are  adopted  as 
final  regulations,  consideration  will  be 
given  to  any  written  comments  and 
electronic  comments  that  are  submitted 
timely  to  the  Internal  Revenue  Service. 
The  Internal  Revenue  Service  and 
Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  can 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

"The  public  hearing  is  scheduled  for 
May  2.  2001,  from  8  am.  to  11  am.,  and 
will  be  held  in  the  auditorium.  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  NW..  Washington,  DC.  Due  to 
building  security  procediu^s.  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  NW.  All  visitors 
must  present  photo  identification  to 
enter  the  building.  Visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble.  

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  April  12,  2001. 
A  period  of  10  minutes  will  be  allocated 
to  each  person  for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  information 

The  principal  authors  of  these 
regulations  are  Richard  S.  Goldstein  and 
Brinton  Warren.  Office  of  Associate 
Chief  Counsel  (Procedure  & 
Administration).  Administrative 
Provisions  and  Judicial  Practice 


Division,  but  other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  thefr 
development. 

List  of  Subiects  in  31  CFR  Part  10 

Accountants,  Administrative  practice 
and  procedure,  Lawyers. 

Proposed  Amendments  to  the 
Regidations 

Accordingly.  31  CFR  part  10  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  10— PRACTICE  BEFORE  THE 
INTERNAL  REVENUE  SERVICE 

10.0  Scope  of  part. 

Subpart  A— Rules  Governing  Authority  to 

Practice 

10.1  Director  of  Practice. 

10.2  Definitions. 

10.3  Who  may  practice. 

10.4  Eligibility  for  enrollment. 

10.5  Application  for  enrollment. 

10.6  Enrollment. 

10.7  Representing  oneself;  participating  in 
rulemaking;  limited  practice;  special 
appearances;  and  return  preparation. 

10.8  Customhouse  brokers. 

Subpart  B— Duties  and  Restrictions 
Relating  to  Practice  Before  the  Internal 
Revenue  Service 

^10.20    Information  to  be  furnished. 

10.21  Knowledge  of  client's  omission. 

10.22  Diligence  as  to  accuracy. 

10.23  Prompt  disposition  of  pending 
matters. 

10.24  Assistance  from  or  to  disbarred  or 
suspended  persons  and  former  Internal 
Revenue  Service  employees. 

10.25  Practice  by  former  Government 
employees,  their  partners  and  their 
associates. 

10.26  Notaries. 

10.27  Fees. 

10.28  Return  of  client's  records. 

10.29  Conflicting  interests. 

10.30  Solicitation. 

10.31  Negotiation  of  taxpayer  checks. 

10.32  Practice  of  law. 

10.33  Tax  shelter  opinions  used  by  third 
parties  to  marlcet  tax  shelters. 

10.34  Standards  for  advising  with  respect  to 
tax  return  positions  and  for  preparing  or 
signing  returns. 

10.35  More  likely  than  not  tax  shelter 
opinions. 

10.36  Procedures  to  ensure  compliance. 

Subpart  C— Sanctions  for  Violation  of  the 
Regulation* 

10.50  Sanctions. 

10.51  Incompetence  and  disreputable 
conduct. 

10.52  Violation  of  regulations. 

10.53  Receipt  of  information  concerning 
practitioner. 

Subpart  D— Rules  Applicabto  to  Disciplinary 
Proceedings 

10.60    Institution  of  proceeding. 
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10.61  Conferences. 

10.62  Contents  of  complaint. 

10.63  Service  of  complaint  and  other 
papers. 

10.64  Answer. 

10.65  Supplemental  charges. 

10.66  Reply  to  answer. 

10.67  Proof;  variance;  amendment  of 
pleadings. 

10.68  Motions  and  requests. 

10.69  Representation. 

10.70  Administrative  Law  Judge. 

10.71  Hearings. 

10.72  Evidence.  ^^ 

10.73  Depositions. 

10.74  Transcript. 

10.75  Proposed  findings  and  conclusions. 

10.76  Decision  of  the  Administrative  Law 
Judge. 

10.77  Appeal  to  the  Secretary. 

10.78  Decision  of  the  Secretary. 

10.79  Effect  of  disbarment,  suspension,  or 
censure. 

10.80  Notice  of  disbarment,  suspension, 
censiu«,  or  disqualification. 

10.81  Petition  for  reinstatement. 

10.82  Expedited  suspension  upon  criminal 
conviction  or  loss  of  license  for  cause. 

SubfMrt  E— Ganaral  Provteions 

10.90  Records. 

10.91  Saving  clause. 

10.92  Special  orders. 

10.93  Effective  date. 

Authority:  Sec.  3.  23  Stat.  258.  sees.  2-12, 
60  Stat  237  et  seq.;  5  U.S.C.  301,  500.  551- 
559;  31  U.S.C.  330;  Reorg.  Plan  No.  26  of 
1950. 15  FR  4935.  64  Stat.  1280,  3  CFR  1949- 
1953  Comp..  P.  1017. 

$10.0    Scope  of  part 

This  part  contains  rules  governing  the 
recognition  of  attorneys,  certified  public 
accountants,  enrolled  agents,  and  other 
persons  representing  taxpayers  before 
the  Internal  Revenue  Service.  Subpart  A 
of  this  part  sets  forth  rules  relating  to 
authority  to  practice  before  the  Internal 
Revenue  Service;  subpart  B  of  this  part 
prescribes  the  duties  and  restrictions 
relating  to  such  practice;  subpart  C  of 
this  part  prescribes  the  sanctions  for 
violating  the  regulations;  subpart  D  of 
this  part  contains  the  rules  applicable  to 
disciplinary  proceedings;  and  subpart  E 
of  this  part  contains  general  provisions 
including  provisions  relating  to  the 
availability  of  official  records. 

Subpart  A— Rules  Gk>veming  Auttwrity 
to 


f  10.1    Diractor  of  prsctic*. 

(a)  Establishment  of  office.  The  office 
of  the  Director  of  Practice  is  established 
in  the  Office  of  the  Secretary  of  the 
Treasury.  The  Director  of  Practice  is 
appointed  by  the  Secretary  of  the 
Treasury,  or  his  or  her  desimate. 

(b)  Duties.  The  Director  of  Practice 
acts  on  applications  for  enrollment  to 
practice  before  the  Internal  Revenue 
Service;  makes  inquires  with  respect  to 


matters  under  his  or  her  jurisdiction; 
institutes  and  provides  for  the  conduct 
of  disciplinary  proceedings  relating  to 
attorneys,  certified  public  accountants, 
enrolled  agents,  eiutilled  actuaries  and 
appraisers;  and  performs  other  duties  as 
are  necessary  or  appropriate  to  carry  out 
his  or  her  functions  imder  this  part  or 
as  are  prescribed  by  the  Secretary  of  the 
Treasury,  or  his  or  her  designate. 

(c)  Acting  Director  of  Practice.  The 
Secretary  of  the  Treasury,  or  his  or  her 
designate,  will  designate  an  officer  or 
employee  of  the  Treasury  Department  to 
act  as  Director  of  Practice  in  the  absence 
of  the  Director  or  a  vacancy  in  that 
office. 

$10.2    DafinWons. 

As  used  in  this  part,  except  where  the 
context  clearly  indicates  otherwise: 

(a)  Attorney  means  any  person  who  is 
a  member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory.  Commonwealth,  or 
the  District  of  Columbia. 

(b)  Certified  public  accountant  means 
any  person  who  is  duly  qualified  to 
practice  as  a  certified  public  accoimtant 
in  any  State,  possession,  territory. 
Commonwealth,  or  the  District  of 
Columbia. 

(c)  (Commissioner  refers  to  the 
Commissioner  of  Internal  Revenue. 

(d)  Director  refers  to  the  Director  of 
Practice. 

(e)  Practice  before  the  Internal 
Revenue  Service  comprehends  aU 
matters  coimected  with  a  presentation 
to  the  Internal  Revenue  Service  or  any 
of  its  officers  or  employees  relating  to  a 
taxpayer's  rights,  privileges,  or 
liabilities  under  laws  or  regulations 
administered  by  the  Internal  Revenue 
Service.  Such  presentations  include,  but 
are  not  limited  to.  preparing  and  filing 
documents,  corresponding  and 
conununicating  Mrith  the  Internal 
Revenue  Service,  and  representing  a 
client  at  conferences,  hearings,  and 
meetings. 

(f)  Practitioner  means  any  individual 
described  in  paragraphs  (a),  (b),  (c),  or 
(d)  of  §10.3  of  this  part. 

(g)  A  tax  return  includes  an  amended 
tax  return  and  a  claim  for  refund. 

(h)  Service  means  the  Internal 
Revenue  Service. 

$10.3    Who  may  practica. 

(a)  Attorneys.  Any  attorney  who  is  not 
currenUy  under  suspension  or 
disbarment  from  practice  before  the 
Internal  Revenua  Service  may  practice 
before  the  Service  by  filing  widi  the 
Service  a  written  declaration  that  he  or 
she  is  currently  qualified  as  an  attorney 
and  is  authorized  to  represent  the 
party(ies)  on  whose  behalf  he  or  she 
acts. 


(b)  Certified  public  accountants.  Any 
certified  public  accountant  who  is  not 
ciurently  imder  suspension  or 
disbarment  fit)m  practice  before  the 
Internal  Revenue  Service  may  practice 
before  the  Service  by  filing  with  the 
Service  a  written  declaration  that  he  or 
she  is  currendy  qualified  as  a  certified 
public  accountant  and  is  authorized  to 
represent  the  party(ies)  on  whose  behalf 
he  or  she  acts. 

(c)  Enrolled  agents.  Any  individual 
enrolled  as  an  agent  pursuant  to  this 
pari  who  is  not  currenUy  imder 
suspension  or  disbarment  from  practice 
before  the  Internal  Revenue  Service  may 
practice  before  the  Service. 

(d)  Enrolled  actuaries.  (1)  Any 
individual  who  is  enrolled  as  an  actuary 
by  the  Joint  Board  for  the  Enrollment  of 
Actuaries  pursuant  to  29  U.S.C.  1242 
who  is  not  cvurently  under  suspension 
or  disbarment  ftom  practice  before  the 
Internal  Revenue  Service  may  practice 
before  the  Service  by  filing  with  the 
Service  a  written  declaration  stating  that 
he  or  she  is  currendy  qualified  as  an 
enrolled  actuary  and  is  authorized  to 
represent  the  party(ies)  on  whose  behalf 
he  or  she  acts. 

(2)  Practice  as  an  enrolled  actuary  is 
limited  to  representation  with  respect  to 
issues  involving  the  following  statutory 
provisions  in  title  26  of  the  United 
States  Code:  sections  401  (relating  to 
qualification  of  employee  plans),  403(a) 
(relating  to  whether  an  annuity  plan 
meets  the  requirements  of  section 
404(a)(2)).  404  (relating  to  deductibility 
of  employer  contributions).  405  (relating 
to  qualification  of  bond  purchase  plans). 
412  (relating  to  funding  requirements 
for  certain  employee  plans).  413 
(relating  to  application  of  qualification 
requirements  to  collectively  bargained 
plans  and  to  plans  maintained  by  more 
than  one  employer).  414  (relating  to 
definitions  and  special  rules  with 
respect  to  the  employee  plan  area),  419 
(relating  to  treatment  of  funded  welfare 
benefits),  419A  (relating  to  qualified 
asset  accounts),  420  (relating  to  transfers 
of  excess  pension  assets  to  retiree  health 
accounts),  4971  (relating  to  excise  taxes 
payable  as  a  result  of  an  acciunulated 
funding  deficiency  under  section  412), 
4972  (relating  to  tax  on  nondeductible 
contributions  to  qualified  employer 
plans),  4976  (relating  to  taxes  with 
respect  to  funded  welfare  benefit  plans), 
4980  (relating  to  tax  on  reversion  of 
qualified  plan  assets  to  employer),  6057 
(relating  to  annual  registration  of  plans), 
6058  (relating  to  information  required  in 
connection  with  certain  plans  of 
deferred  compensation),  6059  (relating 
to  periodic  report  of  actuary),  6652(e) 
(relating  to  the  failure  to  file  annual 
registration  and  other  notifications  by 
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pension  plan),  6652(f)  (relating  to  the 
failure  to  file  information  required  in 
connection  with  certain  plans  of 
deferred  compensation).  6692  (relating 
to  the  failiue  to  file  actuarial  report), 
and  7805(b)  (relating  to  the  extent  to 
which  a  Internal  Revenue  Service  ruling 
or  determination  letter  coming  imder 
the  statutory  provisions  listed  here  will 
be  applied  without  retroactive  effect); 
and  29  U.S.C.  1083  (relating  to  the 
waiver  of  fimding  for  nonqualified 
plans). 

(3)  An  individual  who  practices 
before  the  Internal  Revenue  Service 
pursuant  to  paragraph  (d)(1)  of  this 
section  is  subject  to  the  provisions  of 
this  part  in  the  same  manner  as 
attorneys,  certified  public  accountants 
and  enrolled  agents. 

(e)  Others.  Any  individual  qualifying 
under  paragraph  (c)  of  §  10.5  or  §  10.7  is 
eligible  to  practice  before  the  Internal 
Revenue  Service  to  the  extent  provided 
in  tllose  sections. 

(f)  Government  officers  and 
employees,  and  others.  An  individual, 
who  is  an  officer  or  employee  of  the 
executive,  legislative,  or  judicial  branch 
of  the  United  States  Government;  an 
officer  or  employee  of  the  District  of 
Columbia;  a  Member  of  Congress;  or  a 
Resident  Commissioner  may  not 
practice  before  the  Internal  Revenue 
Service  if  such  practice  violates  18 
U.S.C.  203  or  205. 

(g)  State  officers  and  employees.  No 
officer  or  employee  of  any  State,  or 
subdivision  of  any  State,  whose  duties 
require  him  or  her  to  pass  upon, 
investigate,  or  deal  with  tax  matters  for 
such  State  or  subdivision,  may  practice 
before  the  Internal  Revenue  Service,  if 
such  employment  may  disclose  facts  or 
information  applicable  to  Federal  tax 
mattOTS. 

$  1 0.4    Eligibility  for  enroiimanL 

(a)  Enrollment  upon  examination.  The 
Director  of  Practice  may  grant 
enrollment  to  an  applicant  who 
demonstrates  special  competence  in  tax 
matters  by  written  examination 
administered  by.  or  administered  under 
the  oversight  of,  the  Director  and  who 
has  not  engaged  in  any  conduct  that 
would  justify  the  censure,  suspension. 
or  disbarment  of  any  practitioner  under 
the  provisions  of  this  part. 

(b)  Enrollment  of  former  Internal 
Revenue  Service  employees.  The 
Director  of  Practice  may  grant 
enrollment  to  an  applicant  who.  by 
virtue  of  his  or  her  past  service  and 
technical  experience  in  the  Internal 
Revenue  Service,  has  qualified  for  such 
enrollment  and  who  has  not  engaged  in 
any  conduct  that  would  justify  the 
censiu^,  suspension,  or  disbarment  of 
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any  practitioner  under  the  provisions  of 
this  part,  under  the  following 
circumstances — 

(1)  The  former  employee  applies  for 
emt)llment  to  the  Director  of  Practice  on 
a  form  supplied  by  the  Director  and 
supplies  the  information  requested  on 
the  form  and  such  other  information 
regarding  the  experience  and  training  of 
the  applicant  as  may  be  relevant. 

(2)  An  appropriate  office  of  the 
Internal  Revenue  Service,  at  the  request 
of  the  Director  of  Practice,  will  provide 
the  Director  with  a  detailed  report  of  the 
natiu«  and  rating  of  the  applicant's 
work  while  employed  by  the  Service 
and  a  recommendation  whether  such 
employment  qualifies  the  applicant 
technically  or  otherwise  for  die  desired 
authorization. 

(3)  Enrollment  based  on  an 
applicant's  former  employment  with  the 
Internal  Revenue  Service  may  be  of 
unlimited  scope  or  it  may  be  limited  to 
permit  the  presentation  of  matters  only 
of  the  particular  class  or  only  before  the 
particular  unit  or  division  of  the  Service 
for  which  the  applicant's  former 
employment  has  qualified  the  applicant. 

(4)  Application  for  enrollment  oased 
on  an  applicant's  former  employment 
with  the  Internal  Revenue  Service  must 
be  made  within  3  years  from  the  date  of 
separation  from  such  employment. 

(5)  An  applicant  for  enrollment  who 
is  requesting  such  enrollment  based  on 
his  or  her  former  employment  with  the 
Internal  Revenue  Service  must  have  had 
a  minimum  of  5  years  continuous 
emplojrment  with  the  Service  during 
which  he  or  she  must  have  been 
regularly  engaged  in  applying  and 
interpreting  the  provisions  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder  relating  to 
income,  estate,  gift,  employment,  or 
excise  taxes. 

(6)  For  the  purposes  of  paragraph 
(b)(5)  of  this  section,  an  aggregate  of  10 
or  more  years  of  employment  in 
positions  involving  the  application  and 
interpretation  of  the  provisions  of  the 
Internal  Revenue  Code,  at  least  3  of 
which  occurred  within  the  5  years 
preceding  the  date  of  application,  is  the 
equivalent  of  5  years  continuous 
employment. 

(c)  Natural  persons.  Enrollment  to 
practice  may  be  granted  only  to  natural 
persons. 

S 1 0.5    Application  for  enrollmant 

(a)  Form;  address.  An  applicant  for 
enrollment  must  file  an  application  on 
Form  23,  "Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service",  properly  executed  under  oath 
or  affirmation,  with  the  Director  of 
Practice.  The  address  of  the  applicant 


entered  on  Form  23  will  be  the  address 
under  which  a  successful  applicant  is 
enrolled  and  is  the  address  to  which  the 
Director  will  send  correspondence 
concerning  enrollment.  An  enrolled 
agent  must  send  notification  of  any 
change  to  his  or  her  enrollment  address 
to  the  Director  of  Practice,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
or  at  such  other  address  specified  by  the 
Director.  This  notification  must  include 
the  enrolled  agent's  name,  old  address, 
new  address,  social  security  number, 
signature,  and  the  date. 

(b)  Fee.  The  application  for 
enrollment  must  be  accompanied  by  a 
check  or  money  order  in  the  amount  set 
forth  on  Form  23,  payable  to  the  Internal 
Revenue  Service,  which  amount 
constitutes  a  fee  charged  to  each 
applicant  for  enrollment.  This  fee  will 
be  retained  by  the  United  States 
whether  or  not  the  applicant  is  granted 
enrollment. 

(c)  Additional  information; 
examination.  The  Director  of  Practice, 
as  a  condition  to  consideration  of  an 
application  for  enrollment,  may  require 
the  applicant  to  file  additional 
information  and  to  submit  to  any 
written  or  oral  examination  under  oath 
or  otherwise.  The  Director  will,  on 
written  request  filed  by  an  applicant, 
afford  such  applicant  the  opportunity  to 
be  heard  with  respect  to  his  or  her 
application  for  enrollment. 

(d)  Temporary  recognition.  On  receipt 
of  a  properly  executed  application,  the 
Director  of  Practice  may  grant  the 
applicant  temporary  recognition  to 
practice  pending  a  determination  as  to 
whether  enrollment  to  practice  should 
be  granted.  Temporary  recognition  will 
be  granted  only  in  unusual 
circumstances  and  it  will  not  be 
granted,  in  any  circumstance,  if  the 
application  is  not  regular  on  its  face,  if 
the  information  stated  in  the 
application,  if  true,  is  not  sufficient  to 
warrant  enrollment  to  practice,  or  if 
there  is  emy  information  before  the 
Director  indicating  that  the  statements 
in  the  application  are  untrue  or  that  the 
applicant  would  not  otherwise  qualify 
for  enrollment.  Issuance  of  temporary 
recognition  does  not  constitute 
enrollment  to  practice  or  a  finding  of 
eligibiUty  for  enrollment,  and  the 
temporary  recognition  may  be 
withdrawn  at  any  time  by  the  Director. 

(e)  Appeal  from  denial  of  application. 
The  Director  of  Practice  must  inform  the 
applicant  as  to  the  reason(s)  for  any 
denial  of  an  application  for  enrollment. 
The  applicant  may.  within  30  days  after 
receipt  of  the  notice  of  denial  of 
enrollment,  file  a  written  appeal  of  the 
denial  of  enrollment  with  the  Secretary 
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of  the  Treasury.  A  decision  on  the 
appeal  will  be  rendered  by  the  Secretary 
of  the  Treasury,  or  his  or  her  designate, 
as  soon  as  practicable. 

§10.6    Enrollmant 

(a)  Roster.  The  Director  of  Practice 
will  maintain  rosters  of  all 
individuals — 

(1)  Who  have  been  granted  active 
enrollment  to  practice  before  the 
Internal  Revenue  Service; 

(2)  Whose  enrollment  has  been  placed 
in  inactive  status  for  failure  to  meet  the 
requirements  for  renewal  of  enrollment; 

(3)  Whose  enrollment  has  been  placed 
in  inactive  retirement  status; 

(4)  Who  have  been  censured, 
suspended,  or  disbarred  from  practice 
before  the  Internal  Revenue  Service; 

(5)  Whose  offer  of  consent  to  resign 
from  enrollment  to  practice  before  the 
Internal  Revenue  Service  has  been 
accepted  by  the  Director  of  Practice 
under  §  10.61  of  this  part;  and 

(6)  Whose  application  for  enrollment 
has  been  denied. 

(b)  Enrollment  card.  The  Director  of 
Practice  will  issue  an  enrollment  card  to 
each  individual  whose  application  for 
enrollment  to  practice  before  the 
Internal  Revenue  Service  is  approved 
after  the  effective  date  of  this  regulation. 
Each  enrollment  card  will  be  valid  for 
the  period  stated  on  the  enrollment 
card.  Enrollment  cards  issued  to 
individuals  before  February  1,  1999,  are 
invalid.  An  individual  is  not  eligible  to 
practice  before  the  Service  if  his  or  her 
enrollment  card  is  not  valid. 

(c)  Term  of  enrollment.  Each 
individual  enrolled  to  practice  before 
the  Internal  Revenue  Service  will  be 
accorded  active  enrollment  status 
subject  to  his  or  her  renewal  of 
enrollment  as  provided  in  this  part 

(d)  Renewal  of  enrollment.  To 
maintain  active  enrollment  to  practice 
before  the  Internal  Revenue  Service, 
each  individual  enrolled  is  required  to 
have  his  or  her  enrollment  renewed. 
Failure  by  an  individual  to  receive 
notification  &t)m  the  Director  of  Practice 
of  the  renewal  requirement  will  not  be 
justification  for  the  failure  to  satisfy  this 
requirement. 

(1)  All  individuals  enrolled  to 
practice  before  the  Internal  Revenue 
Service  must  apply  for  renewal  of 
enrollment  between  November  1,  2001, 
and  January  31,  2002.  Those  who 
receive  initial  enrollment  between 
November  1,  2001,  and  January  31, 
2002,  must  apply  for  renewal  of 
enrollment  by  March  1,  2002.  The 
renewal  will  be  effective  April  1,  2002. 

(2)  Thereafter,  applications  for 
renewal  will  be  required  between 
November  1,  2004,  and  January  31, 


2005,  and  between  November  1  and 
January  31  of  every  subsequent  third 
year,  lliose  who  receive  initial 
enrollment  diuing  the  renewal 
application  period  must  apply  for 
renewal  of  enrollment  by  March  1  of  the 
renewal  year.  Renewed  enrollment  will 
be  effective  April  1,  2005,  and  April  1 
of  every  subsequent  third  year. 

(3)  Tne  Director  of  Practice  will  notify 
the  individual  of  his  or  her  renewal  of 
enrollment  and  will  issue  the  individual 
a  card  evidencing  renewal. 

(4)  A  reasonable  nonrefundable  fee 
may  be  charged  for  each  application  for 
renewal  of  enrollment  filed  with  the 
Director  of  Practice. 

(5)  Forms  required  for  renewal  may  be 
obtained  from  the  Director  of  Practice, 
Internal  Revenue  Service,  Washington, 
DC  20224. 

(e)  Condition  for  renewal:  Continuing 
professional  education.  In  order  to 
qualify  for  renewal  of  enrollment,  an 
individual  enrolled  to  practice  before 
the  Internal  Revenue  Service  must 
certify,  on  the  application  for  renewal 
form  prescribed  by  the  Director  of 
Practice,  that  he  or  she  has  satisfied  the 
following  continuing  professional 
education  requirements. 

(1)  For  renewed  enrollment  effective 
April  1,  2002.  (i)  A  minimum  of  24 
hours  of  continuing  education  credit 
must  be  completed  between  January  1, 
2001,  and  January  31,  2002. 

(ii)  An  individual  who  receives  initial 
enrollment  between  January  1,  2001, 
and  January  31,  2002,  is  exempt  from 
the  continuing  education  requirement 
for  the  renewal  of  enrollment  effective 
April  1,  2002,  but  is  required  to  file  a 
timely  application  for  renewal  of 
enrollment. 

(2)  For  renewed  enrollment  effective 
April  1,  2005,  and  every  third  year 
thereafter,  (i)  A  minimum  of  72  hours  of 
continuing  education  credit  must  be 
completed  between  February  1,  2002, 
and  January  31,  2005,  and  during  each 
subsequent  three  yeeu  period.  Each  such 
three  year  period  is  known  as  an 
enrollment  cycle. 

(ii)  A  minimiun  of  16  hours  of 
continuing  education  credit  must  be 
completed  in  each  year  of  an  enrollment 
cycle. 

(iii)  An  individual  who  receives 
initial  enrollment  diu-ing  an  enrollment 
cycle  must  complete  two  (2)  hours  of 
qualifying  continuing  education  credit 
for  each  month  enrolled  during  the 
enrollment  cycle.  Enrollment  for  any 
part  of  a  month  is  considered 
enrollment  for  the  entire  month. 

(f)  Qualifying  continuing  education — 
(1)  General.  To  qualify  for  continuing 
education  credit,  a  course  of  learning 
must — 


(i)  Be  a  qualifying  program  designed 
to  enhance  professional  knowledge  in 
Federal  taxation  or  Federal  tax  related 
matters,  i.e.,  programs  comprised  of 
current  subject  matter  in  Federal 
taxation  or  Federal  tax  related  matters, 
including  accoimting,  tax  preparation 
software  and  taxation;  and 

(ii)  Be  conducted  by  a  qualifying 
sponsor. 

(2)  Qualifying  programs — (i)  Formal 
programs.  A  formal  program  qualifies  as 
continuing  education  programs  if  it — 

(A)  Requires  attendance. 
Additionally,  the  program  sponsor  must 
provide  each  attendee  with  a  certificate 
of  attendance;  and 

(B)  Requires  that  the  program  be 
conducted  by  a  qualified  instructor, 
discussion  leader,  or  speaker,  i.e.,  a 
person  whose  background,  training, 
education  and  experience  is  appropriate 
for  instructing  or  leading  a  discussion 
on  the  subject  matter  of  the  particular 
program;  and  ' 

(C)  Provides  or  requires  a  written 
outline,  textbook,  or  suitable  electronic 
educational  materials. 

(ii)  Correspondence  or  individual 
study  programs  (including  taped 
programs).  Qualifying  continuing 
education  programs  include 
correspondence  or  individual  study 
programs  that  are  conducted  by 
qualifying  sponsors  and  completed  on 
an  individual  basis  by  the  enrolled 
individual.  The  allowable  credit  hours 
for  such  programs  will  be  measured  on 
a  basis  comparable  to  the  measiuement 
of  a  seminar  or  course  for  credit  in  an 
accredited  educational  institution.  Such 
programs  qualify  as  continuing 
education  programs  if  they — 

(A)  Require  registratioii  of  the 
participants  by  the  sponsor; 

(B)  Provide  a  means  for  measiuing 
completion  by  the  participants  (e.g.,  a 
written  examination),  including  the 
issuance  of  a  certificate  of  completion 
by  the  sponsor;  and 

(C)  Provide  a  written  outline, 
textbook,  or  suitable  electronic 
educational  materials. 

(iii)  Serving  as  an  instructor, 
discussion  leader  or  speaker.  (A)  One 
hour  of  continuing  education  credit  will 
be  awarded  for  each  contact  hour 
completed  as  an  instructor,  discussion 
leader,  or  speaker  at  an  educational 
program  that  meets  the  continuing 
education  requirements  of  paragraph  (f) 
of  this  section. 

(B)  Two  hours  of  continuing 
education  credit  will  be  awarded  for 
actual  subject  preparation  time  for  each 
contact  hour  completed  as  an  instructor, 
discussion  leader,  or  speaker  at  such 
programs.  It  is  the  responsibility  of  the 
individual  claiming  such  credit  to 
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maintain  records  to  verify  preparation 
time. 

(C)  The  maximum  credit  for 
instruction  and  preparation  may  not 
exceed  50  percent  of  the  continuing 
education  requirement  for  an 
enrollment  cycle. 

(D)  An  instructor,  discussion  leader, 
or  speaker  who  makes  more  than  one 
presentation  on  the  same  subject  matter 

.  during  an  enrollment  cycle,  will  receive 
continuing  education  credit  for  only  one 
such  presentation  for  the  enrollment 
cycle. 

(iv)  Credit  for  published  articles, 
books,  etc.  (A)  Continuing  education 
credit  will  be  awarded  for  publications 
on  Federal  taxation  or  Federal  tax 
related  matters,  including  accounting, 
financial  management,  tax  preparation 
software,  and  taxation,  provided  the 
content  of  such  publications  is  ciurent 
and  designed  for  the  enhancement  of 
the  professional  knowledge  of  an 
individual  enrolled  to  practice  before 
the  Internal  Revenue  Service. 

(B)  The  credit  allowed  will  be  on  the 
basis  of  one  hour  credit  for  each  hour 
of  preparation  time  for  the  material.  It 
is  the  responsibility  of  the  person 
claiming  the  credit  to  maintain  records 
to  verify  preparation  time. 

(C)  The  maximum  credit  for 
publications  may  not  exceed  25  percent 
of  the  continuing  education  requirement 
of  any  enrollment  cycle. 

(3)  Periodic  examination,  (i) 
Individuals  may  establish  eligibility  for 
renewal  of  enrollment  for  any 
enrollment  cycle  by — 

(A)  Achieving  a  passing  score  on  each 
part  of  the  Special  Enrollment 
Examination  administered  imder  this 
part  during  the  three  year  period  prior 
to  renewal;  and 

(B)  Completing  a.mininmm  of  16 
hours  of  qualifying  continuing 
education  during  the  last  year  of  an 
enrollment  cycle. 

(ii)  Courses  designed  to  help  an 
applicant  prepare  for  the  examination 
specified  in  paragraph  (a)  of  §  10.4  are 
considered  basic  in  nature  and  are  not 
qualifying  continuing  education. 

(g)  Sponsors.  (1)  Sponsors  are  those 
responsible  for  presenting  programs. 

(2)  To  qualify  as  a  sponsor,  a  program 
presenter  must — 

(i)  Be  an  accredited  educational 
institution; 

(ii)  Be  recognized  for  continuing 
education  purposes  by  the  licensing 
body  of  any  State,  possession,  territory, 
Commonwealth,  or  the  District  of 
Columbia  responsible  for  the  issuance  of 
a  license  in  the  field  of  accotmting  or 
law; 

(iii)  Be  recognized  by  the  Director  of 
Practice  as  a  professional  organization 


or  society  whose  programs  include 
offering  continuing  professional 
education  opportimities  in  subject 
matters  within  the  scope  of  paragraph 
(f)(l)(i)  of  this  section;  or 

(iv)  File  a  sponsor  agreement  with  the 
Director  of  Practice  and  obtain  approval 
of  the  program  as  a  qualified  continuing 
education  program. 

(3)  A  qualifying  sponsor  must  ensure 
the  program  complies  with  the 
following  requirements — 

(i)  Programs  must  be  developed  by 
individual(s)  qualified  in  the  subject 
matter; 

(ii)  Program  subject  matter  must  be 
current; 

(iii)  Instructors,  discussion  leaders, 
and  speakers  must  be  qualified  with 
respect  to  program  content; 

(iv)  Programs  must  include  some 
means  for  evaluation  of  technical 
content  and  presentation; 

(v)  Certificates  of  completion  must  be 
provided  those  who  have  successfully 
completed  the  program;  and 

(vi)  Records  must  be  maintained  by 
the  sponsor  to  verify  the  participants 
who  attended  and  completed  the 
program  for  a  period  of  three  years 
following  completion  of  the  program.  In 
the  case  of  continuous  conferences, 
conventions,  and  the  like,  records  must 
be  maintained  to  verify  completion  of 
the  program  and  attendance  by  each 
participant  at  each  segment  of  the 
program. 

(4)  Professional  organizations  or 
societies  wishing  to  be  considered  as 
qualified  sponsors  must  request  this 
status  from  the  Director  of  Practice  and 
furnish  information  in  support  of  the 
request  together  with  any  further 
information  deemed  necessary  by  the 
Director. 

.  (5)  A  professional  organization  or 
society  recognized  as  a  qualified 
sponsor  by  Uie  Director  of  Practice  will 
retain  its  status  for  one  enrollment 
cycle.  The  Director  will  publish  the 
names  of  such  sponsors  on  a  periodic 
basis. 

(h)  Measurement  of  continuing 
education  coursework.  (1)  All 
continuing  education  programs  will  be 
measured  in  terms  of  contact  hours.  The 
shortest  recognized  program  will  be  one 
contact  hour. 

(2)  A  contact  hoiu-  is  50  minutes  of 
continuous  participation  in  a  program. 
Credit  is  granted  only  for  a  full  contact 
hour,  i.e.,  50  minutes  or  multiples 
thereof.  For  example,  a  program  lasting 
more  than  50  minutes  but  less  than  100 
minutes  will  count  as  one  contact  hour. 

(3)  Individual  segments  at  continuous 
conferences,  conventions  and  the  like 
will  be  considered  one  total  program. 
For  example,  two  90-minute  segments 


(180  minutes)  at  a  continuous 
conference  will  count  as  three  contact 
hours. 

(4)  For  university  or  college  courses, 
each  semester  hour  credit  will  equal  15 
contact  hours  and  a  quarter  hour  credit 
will  equal  10  contact  hoiu^. 

(i)  Recordkeeping  requirements.  (1) 
Each  individual  applying  for  renewal 
must  retain  for  a  period  of  three  years 
following  the  date  of  renewal  of 
enrollment  the  information  required 
with  regard  to  qualifying  continuing 
professional  education  credit  hours. ' 
Such  information  includes — 

(i)  The  name  of  the  sponsoring 
organization; 

(ii)  The  location  of  the  program; 

(iii)  The  title  of  the  program  and 
description  of  its  content; 

(iv)  Written  outlines,  coiu«e  syllibi, 
textbook,  and/or  electronic  materials 
provided  or  required  for  the  course; 

(v)  The  dates  attended; 

(vi)  The  credit  hours  claimed; 

(vii)  The  name(s)  of  the  instructors), 
discussion  leader(s),  or  speaker(s),  if 
appropriate;  and 

(viii)  The  certificate  of  completion 
and/or  signed  statement  of  the  hours  of 
attendance  obtained  from  the  sponsor. 

(2)  To  receive  continuing  education 
credit  for  service  completed  as  an 
instructor,  discussion  leader,  or  speaker, 
the  following  information  must  be 
maintained  for  a  period  of  three  years 
following  the  date  of  renewal  of 
enrollment — 

(i)  The  name  of  the  sponsoring 
organization; 

(ii)  The  location  of  the  program; 

(iii)  The  title  of  the  program  and 
description  of  its  content; 

(iv)  The  dates  of  the  program;  and 

(v)  The  credit  hours  claimed. 

(3)  To  receive  continuing  education 
credit  for  publications,  the  following 
information  must  be  maintained  for  a 
period  of  three  years  following  the  date 
of  renewal  of  enrollment — 

(i)  The  publisher; 

(ii)  The  title  of  the  publication; 

(iii)  A  copy  of  the  publication; 

(iv)  The  date  of  publication;  and 

(v)  Records  that  subs,tantiate  the  hours 
worked  on  the  publication. 

(j)  IVaivers.  (1)  Waiver  frt>m  the 
continuing  education  requirements  for  a 
given  period  may  be  granted  by  the 
Director  of  Practice  for  the  following 
reasons — 

(i)  Health,  which  prevented 
compliance  with  the  continuing 
education  requirements; 

(ii)  Extended  active  military  duty; 

(iii)  Absence  from  the  United  States 
for  an  extended  period  of  time  due  to 
employment  or  other  reasons,  provided 
the  individual  does  not  practice  before 
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the  Internal  Revenue  Service  during 
such  absence;  and 

(iv)  Other  compelling  reasons,  which 
will  be  considered  on  a  case-by-case 
basis. 

(2)  A  request  for  waiver  must  be 
accompanied  by  appropriate 
documentation.  The  individual  is 
required  to  furnish  any  additional 
documentation  or  explanation  deemed 
necessary  by  the  Director  of  Practice. 
Examples  of  appropriate  documentation 
could  be  a  medical  certificate  or  military 
orders. 

(3)  A  request  for  waiver  must  be  filed 
no  later  than  the  last  day  of  the  renewal 
application  period. 

(4)  If  a  request  for  waiver  is  not 
approved,  the  individual  will  be  placed 
in  inactive  stat\is,  so  notified  by  die 
Director  of  Practice,  and  placed  on  a 
roster  of  inactive  enrolled  individuals. 

(5)  If  a  request  for  waiver  is  approved, 
the  individual  will  be  notified  and 
issued  a  card  evidencing  renewal. 

(6)  Those  who  are  granted  waivers  are 
required  to  file  timely  applications  for 
renewal  of  enrollment. 

(k)  Failure  to  comply.  (1)  Compliance 
by  an  individual  vdth  the  requirements 
of  this  part  is  determined  by  the 
Director  of  Practice.  An  individual  who 
fails  to  meet  the  requirements  of 
eligibility  for  renewal  of  enrollment  Mrill 
be  notified  by  the  Director  at  his  or  her 
enrollment  address  by  first  class  mail. 
The  notice  will  state  the  basis  for  the 
determination  of  noncompliance  and 
will  provide  the  individual  an 
opportunity  to  furnish  information  in 
writing  relating  to  the  matter  within  60 
days  of  the  date  of  the  notice.  Such 
information  will  be  considered  by  the 
Director  in  making  a  final  determination 
as  to  eligibility  for  renewal  of 
enrollment. 

(2)  The  Director  of  Practice  may 
require  any  individual,  by  notice  sent  by 
first  class  mail  to  his  or  her  enrollment 
address,  to  provide  copies  of  any 
records  required  to  be  maintained  under 
this  part.  The  Director  may  disallow  any 
continuing  professional  education  hours 
claimed  if  the  individual  fails  to  comply 
with  this  requirement. 

(3)  An  individual  who  has  not  filed  a 
timely  application  for  renewal  of 
enrollment,  who  has  not  made  a  timely 
response  to  the  notice  of  noncompliance 
with  the  renewal  requirements,  or  who 
has  not  satisfied  the  requirements  of 
eligibility  for  renewal  will  be  placed  on 
a  roster  of  inactive  eiu^Ued  individuals. 
During  this  time,  the  individual  will  be 
ineligible  to  practice  before  the  Internal 
Revenue  Service. 

(4)  Individuals  placed  in  inactive 
enrollment  status  and  individuals 
ineligible  to  practice  before  the  Internal 


Revenue  Service  may  not,  directly  or 
indirectly,  indicate  that  they  are 
enrolled  to  practice  before  the  Service, 
or  use  the  term  "enrolled  agent,"  the 
designation  "E.  A.,"  or  other  form  of 
reference  to  eligibility  to  practice  before 
the  Service. 

(5)  An  individual  placed  in  an 
inactive  status  may  be  reinstated  to  an 
active  enrollment  status  by  filing  an 
application  for  renewal  of  enrollment 
amd  providing  evidence  of  the 
completion  of  all  required  continuing 
professional  education  hours  for  the 
enrollment  cycle.  Continuing  education 
credit  under  this  subsection  may  not  be 
used  to  satisfy  the  requirements  of  the 
enrollment  cycle  in  which  the 
individual  has  been  placed  back  on  the 
active  roster. 

(6)  An  individual  placed  in  an 
inactive  status  must  file  an  application 
for  renewal  of  enrollment  and  satisfy  the 
requirements  for  renewal  as  set  forth  in 
this  section  within  three  years  of  being 
placed  in  an  inactive  status.  The  name 
of  such  individual  otherwise  will  be 
removed  firom  the  inactive  enrollment 
roster  and  his  or  her  enrollment  .will 
terminate.  Eligibility  for  enrollment 
must  then  be  reestablished  by  the 
individual  as  provided  in  this  section. 

(7)  Inactive  enrollment  status  is  not 
available  to  an  individual  who  is  the 
subject  of  a  disciplinary  matter  in  the 
Office  of  Director  of  Practice. 

(1)  Inactive  retirement  status.  An 
individual  who  no  longer  practices 
before  the  Internal  Revenue  Service  may 
request  being  placed  in  an  inactive 
status  at  any  time  and  such  individual 
will  be  placed  in  an  inactive  retirement 
status.  The  individual  will  be  ineligible 
to  practice  before  the  Service.  Such 
individual  must  file  a  timely  application 
for  renewal  of  enrollment  at  each 
applicable  renewal  or  enrollment  period 
as  provided  in  this  section.  An 
individual  who  is  placed  in  an  inactive 
retirement  status  may  be  reinstated  to  an 
active  enrollment  status  by  filing  an 
application  for  renewal  of  enrollment 
and  providing  evidence  of  the 
completion  of  the  required  continuing 
professional  education  hoiirs  for  the 
enrollment  cycle.  Inactive  retirement 
status  is  not  available  to  an  individual 
who  is  subject  of  a  disciplinary  matter 
in  the  Office  of  Director  of  Practice. 

(m)  Renewal  while  under  suspension 
or  disbarment.  An  individual  who  is 
ineligible  to  practice  before  the  Internal 
Revenue  Service  by  virtue  of 
disciplinary  action  is  required  to  be  in 
conformance  with  the  requirements  for 
renewal  of  enrollment  before  his  or  her 
eligibility  is  restored. 

U»)  Verification.  The  Director  of 
Practice  may  review  the  continuing 


education  records  of  an  enrolled 
individual  and/or  qualified  sponsor  in  a 
manner  deemed  appropriate  to 
determine  compliance  with  the 
requirements  and  standards  for  renewal 
of  enrollment  as  provided  in  paragraph 
(f)  of  this  section. 

(o)  Enrolled  Actuaries.  The 
enrollment  and  the  renewal  of 
enrollment  of  actuaries  authorized  to 
practice  under  paragraph  (d)  of  §  10.3 
are  governed  by  the  regiUations  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  at  20  CFR  901.1  et  seq. 

%  1 0.7    RaprMenting  oneMlf;  participating 
In  rulemaldng;  Umitod  practice;  spacial 
appaaranoaa;  and  ratum  preparation. 

(a)  Representing  oneself.  Individuals 
may  appear  on  their  own  behalf  before 
the  Internal  Revenue  Service  provided 
they  present  satisfactory  identification. 

(b)  Participating  in  rulemaking. 
Individuals  may  participate  in 
rulemaking  as  provided  by  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553. 

(c)  Limited  practice — (1)  In  general. 
Subject  to  the  limitations  in  paragraph 
(c)(2}  of  this  section,  an  individual  who 
is  not  a  practitioner  may  represent  a 
taxpayer  before  the  Internal  Revenue 
Service  in  the  cinnimstances  described 
in  this  paragraph  (c)(1),  even  if  the 
taxpayer  is  not  present,  provided  the 
individual  presents  satisfactory 
identification  and  proof  of  his  or  her 
authority  to  represent  the  taxpayer.  The 
circumstances  described  in  this 
paragraph  (c)(1)  are  as  follows: 

(i)  An  individual  may  represent  a 
member  of  his  or  her  immediate  family. 

(ii)  A  regular  full-time  employee  of  an 
individual  employer  may  represent  the 
employer. 

(lii)  A  general  partner  or  a  regular  full- 
time  employee  of  a  partnership  may 
represent  the  partnership. 

(iv)  A  bona  nde  officer  or  a  regiUar 
full-time  employee  of  a  corporation 
(including  a  parent,  subsidiary,  or  other 
affiliated  corporation),  association,  or 
organized  group  may  represent  the 
corporation,  association,  or  organized 
group. 

(v)  A  regular  full-time  employee  of  a 
trust,  receivership,  guardianship,  or 
estate  may  represent  the  trust, 
receivership,  guardianship,  or  estate. 

(vi)  An  officer  or  a  regular  employee 
of  a  governmental  unit,  agency,  or 
authority  may  represent  the 
governmental  unit,  agency,  or  authority 
in  the  course  of  his  or  her  official  duties. 

(vii)  An  individual  may  represent  any 
individual  or  entity,  who  is  outside  the 
United  States,  before  personnel  of  the 
Internal  Revenue  Service  when  such 
representation  takes  place  outside  the 
United  States. 


(viii)  An  individual  who  prepares  and 
signs  a  taxpayer's  tax  return  as  the 
preparer,  or  who  prepares  a  tax  return 
but  is  not  required  (by  the  instructions 
to  the  tax  return  or  regulations)  to  sign 
the  tax  return,  may  represent  the 
taxpayer  before  revenue  agents, 
customer  service  representatives  or 
similar  officers  and  employees  of  the 
Internal  Revenue  Service  during  an 
examination  of  the  taxable  year  or 
period  covered  by  that  tax  return,  but 
this  right  does  not  permit  such 
individual  to  represent  the  taxpayer, 
regardless  of  the  circimistances 
requiring  representation,  before  appeals 
officers,  revenue  officers,  Counsel  or 
similar  officers  or  employees  of  the 
Service  or  the  Department  of  Treasury. 

(2)  Limitations,  (i)  An  individual  who 
is  under  suspension  or  disbarment  ftt)m 
practice  before  the  Internal  Revenue 
Service  may  not  engage  in  limited 
practice  before  the  Service  under 
paragraph  (c)(1)  of  this  section. 

(ii)  The  Director,  after  notice  and 
opportimity  for  a  conference,  may  deny 
eligibility  to  engage  in  limited  practice 
before  the  Internal  Revenue  Service 
under  paragraph  (c)(1)  of  this  section  to 
any  individual  who  has  engaged  in 
conduct  that  would  justify  censuring, 
suspending,  or  disbarring  a  practitioner 
from  practice  before  the  Service. 

(iii)  An  individual  who  represents  a 
taxpayer  imder  the  authority  of 
paragraph  (c)(1)  of  this  section  is 
subject,  to  the  extent  of  his  or  her 
authority,  to  such  rules  of  general 
applicability  regarding  standards  of 
conduct  and  other  matters  as  the 
Director  of  Practice  prescribes. 

(d)  Special  appearances.  The  Director 
of  Practice  may,  subject  to  such 
conditions  as  he  or  she  deems 
appropriate,  authorize  an  individual 
who  is  not  otherwise  eligible  to  practice 
before  the  Service  to  represent  another 
person  in  a  particular  matter. 

(e)  Preparing  tax  returns  and 
furnishing  information.  Any  individual 
may  prepare  a  tax  return,  appear  as  a 
witness  for  the  taxpayer  before  the 
Internal  Revenue  Service,  or  furnish 
information  at  the  request  of  the  Service 
or  any  of  its  officers  or  employees. 

(f)  Fiduciaries.  For  purposes  of  this 
part,  a  fiduciary  (i.e.,  a  trustee,  receiver, 
guardian,  personal  representative, 
administrator,  or  executor)  is  considered 
to  be  the  taxpayer  and  not  a 
representative  of  the  taxpayer. 

1 1 0.8    Customhouse  brolcers. 

I  'Nothing  contained  in  the  regulations 
In  this  part  will  affect  or  limit  the  right 
of  a  customhouse  broker,  licensed  as 
such  by  the  Commissioner  of  Customs 
in  accordance  with  the  regulations 
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prescribed  therefor,  in  any  customs 
district  in  which  he  or  she  is  so 
licensed,  at  the  local  office  of  the 
Internal  Revenue  Service  or  before  the 
National  Office  of  the  Service,  to  act  as 
a  representative  in  respect  to  any 
matters  relating  specifically  to  the 
importation  or  exportation  of 
merchandise  under  the  customs  or 
internal  revenue  laws,  for  any  person  for 
whom  he  or  she  has  acted  as  a 
customhouse  broker. 

Subpart  B— Duties  and  Restrictions 
Relating  to  Practice  Before  the  Internal 
Revenue  Service 

§  1 0.20    Information  to  be  furnished. 

(a)  To  the  Internal  Revenue  Service.  A 
practitioner  must,  oh  a  proper  and 
lawful  request  by  a  duly  authorized 
officer  or  employee  of  the  Internal 
Revenue  Service,  promptly  submit 
records  or  information  in  any  matter 
before  the  Internal  Revenue  Service 
unless  the  practitioner  believes  in  good 
faith  and  on  reasonable  grounds  that  the 
records  er  information  are  privileged. 
Where  the  requested  records  or 
information  are  not  in  the  possession  or 
control  of  the  practitioner  or  the 
practitioner's  client,  the  practitioner 
must  promptly  notify  the  requesting 
officer  or  employee,  and  must  provide 
any  information  that  either  the 
practitioner  or  the  practitioner's  client 
has  regarding  the  identity  of  any  person 
who  may  have  possession  or  control  of 
the  requested  records  or  information.  A 
practitioner  may  not  interfere,  or 
attempt  to  interfere,  with  any  proper 
and  lawful  effort  by  the  Service  or  its 
officers  or  employees  to  obtain  any 
record  or  information  unless  the 
practitioner  believes  in  good  faith  and 
on  reasonable  grounds  that  the  record  or 
information  is  privileged. 

(b)  To  the  Director  of  Practice.  When 
a  proper  and  lawful  request  is  made  by 
the  Director  of  Practice,  a  practitioner 
must  provide  the  Director  with  any 
information  the  practitioner  has 
concerning  a  violation  or  possible 
violation  of  the  regulations  in  this  part 
by  any  person,  and  to  testify  regarding 
this  information  in  any  proceeding 
instituted  under  this  part,  unless  ^e 
practitioner  believes  in  good  faith  and 
on  reasonable  grounds  that  the 
information  is  privileged. 

§  1 0.21    Knowledge  of  client's  omission. 

A  practitioner  who,  having  been 
retained  by  a  client  with  respect  to  a 
matter  administered  by  the  Internal 
Revenue  Service,  knows  that  the  client 
has  not  complied  with  the  revenue  laws 
of  the  United  States  or  has  made  an 
error  in  or  omission  from  any  return, 


document,  affidavit,  or  other  paper 
which  the  client  submitted  or  executed 
under  the  revenue  laws  of  the  United 
States,  must  advise  the  client  prompdy 
of  the  fact  of  such  noncompliance,  error, 
or  omission,  the  manner  in  which 
corrective  action  may  be  taken,  and  the 
possible  consequences  of  not  taking 
corrective  action. 

S  10.22    Diligence  as  to  accuracy. 

(a)  In  general.  A  practitioner  must 
exercise  due  diligence — 

(1 )  In  preparing  or  assisting  in  the 
preparation  of,  approving,  and  filing  tax 
returns,  dociunents,  affidavits,  and  other 
papers  relating  to  Internal  Revenue 
Service  matters; 

(2)  In  determining  the  correctness  of 
oral  or  written  representations  made  by 
the  practitioner  to  the  Department  of  the 
Treasiuy;  and 

(3)  In  determining  the  correctness  of 
oral  or  written  representations  made  by 
the  practitioner  to  clients  with  reference 
to  any  matter  administered  by  the 
Internal  Revenue  Service. 

(b)  Reliance  on  others.  Except  as 
provided  in  §§  10.33,  10.34,  and  10.35. 
a  practitioner  will  be  presumed  to  have 
exercised  due  diligence  for  purposes  of 
this  section  if  the  practitioner  relies  on 
the  work  product  of  another  person  and 
the  practitioner  used  reasonable  care  in 
engaging,  supervising,  training,  and 
evaluating  the  person,  taking  proper 
account  of  the  nature  of  the  relationship 
between  the  practitioner  and  the  person. 

§  1 0.23    Prompt  disposition  of  pending 
matters. 

A  practitioner  may  not  unreasonably 
delay  the  prompt  disposition  of  any 
matter  before  the  Internal  Revenue 
Service. 

§  1 0.24    Assistance  from  or  to  disbarred  or 
suspended  persons  and  former  Intamal 
Revenue  Service  employees. 

A  practitioner  may  not,  knowingly 
and  directly  or  indirectiy: 

(a)  Accept  assistance  from  or  assist 
any  person  who  is  under  disbarment  or 
suspension  from  practice  before  the 
Internal  Revenue  Service  if  the 
assistance  relates  to  a  matter  or  matters 
constituting  practice  before  the  Service. 

(b)  Accept  Eissistance  fixim  any  former 
government  employee  where  the 
provisions  of  §  10.25  of  this  part  or  any 
Federal  law  would  be  violated. 

§  1 0.25    Practice  by  former  Government 
employees,  their  partners  and  their 
associates. 

(a)  Definitions.  For  purposes  of  this 
section — 

(1)  Assist  means  to  act  in  such  a  way 
as  to  advise,  furnish  information  to,  or 
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otherwise  aid  another  person,  directly 
or  indirecUy. 

(2)  Government  employee  is  an  officer 
or  employee  of  the  United  States  or  any 
agency  of  the  United  States,  including  a 
special  government  employee  as  defined 
in  18  U.S.C.  202(a),  or  of  the  District  of 
Columbia,  or  of  any  State,  or  a  member 
of  Congress  or  of  any  State  legislature. 

(3)  Member  of  a  firm  is  a  sole 
practitioner  or  an  employee  or  associate 
thereof,  or  a  partner,  stockholder, 
associate,  affiliate  or  employee  of  a 
partnership,  joint  ventiue,  corporation, 
professional  association  or  other 
affiliation  of  two  or  more  practitioners 
who  represent  nongovernmental  parties. 

(4)  Practitioner  includes  any 
individual  described  in  paragraph  (f)  of 
§10.2. 

(5)  Official  responsibility  means  the 
direct  administrative  or  operating 
authority,  whether  intermediate  or  final, 
and  either  exercisable  alone  or  with 
others,  and  either  personally  or  through 
subordinates,  to  approve,  disapprove,  or 
otherwise  direct  Government  action, 
with  or  without  knowledge  of  the 
action. 

(6)  Participate  or  participation  means 
substantial  involvement  as  a 
Government  employee  by  making 
decisions,  or  preparing  or  reviewing 
docimients  with  or  without  the  right  to 
exercise  a  judgment  of  approval  or 
disapproval,  or  participating  in 
conferences  or  investigations,  or 
rendering  advice  of  a  substantial  nature. 

(7)  Rule  includes  Treasury 
Regulations,  whether  issued  or  imder 
preparation  for  issuance  as  Notices  of 
Proposed  Rule  Making  or  as  Treasury 
Decisions;  revenue  rulings;  and  revenue 
procedures  published  in  the  Internal 
Revenue  Bulletin.  Rule  does  not  include 
a  transaction  as  defined  in  paragraph 
(a)(8)  of  this  section. 

(8)  rransoction  means  any  decision, 
determination,  finding,  letter  ruling, 
technical  advice.  Chief  Coimsel  advice, 
or  contract  or  the  approval  or 
disapproval  thereof,  relating  to  a 
particular  factual  situation  or  situations 
involving  a  specific  party  or  parties 
whose  rights,  privileges,  or  liabilities 
under  laws  or  regulations  administered 
by  the  Internal  Revenue  Service,  or 
other  legal  rights,  are  determtbed  or 
immediately  affected  therein  and  to 
which  the  United  States  is  a  party  or  in 
which  it  has  a  direct  and  substantial 
interest,  whether  or  not  the  same  taxable 
periods  are  involved.  Transaction  does 
not  include  rule  as  defined  in  paragraph 
(a)(7)  of  this  section. 

(b)  General  rules.  (1)  No  former 
Government  employee  may,  subsequent 
to  his  or  her  Government  employment, 
represent  anyone  in  any  matter 


administered  by  the  Internal  Revenue 
Service  if  the  representation  would 
violate  18  U.S.C.  207  or  any  other  laws 
of  the  United  States. 

(2)  No  former  Government  employee 
who  participated  in  a  transaction  may, 
subsequent  to  his  or  her  Government 
employment,  represent  or  knowingly 
assist,  in  that  transaction,  any  person 
who  is  or  was  a  specific  party  to  that 
transaction. 

(3)  A  former  Government  employee 
who  within  a  period  of  one  year  prior 
to  the  termination  of  Government 
employment  had  official  responsibility 
for  a  transaction  may  not.  within  two 
years  after  his  or  her  Government 
employment  is  ended,  represent  or 
knowingly  assist  in  that  transaction  any 
person  who  is  or  was  a  specific  party  to 
that  transaction. 

(4)  No  former  Government  employee 
may,  within  one  year  after  his  or  her 
Government  employment  is  ended, 
appear  before  any  employee  of  the 
Treasiuy  Department  in  connection 
with  the  publication,  withdrawal, 
amendment,  modification,  or 
interpretation  of  a  rule  in  the 
development  of  which  the  former  . 
Government  employee  participated  or 
for  which,  within  a  period  of  one  year 
prior  to  the  termination  of  his  or  her 
Government  employment,  he  or  she  had 
official  responsibility.  This  paragraph 
(b)(4)  does  not,  however,  preclude  such 
former  employee  from  appearing  on  his 
or  her  own  behalf  or  from  representing 
a  taxpayer  before  the  Internal  Revenue 
Service  in  connection  with  a  transaction 
involving  the  application  or 
interpretation  of  such  a  rule  with 
respect  to  that  transaction,  provided  that 
such  former  employee  does  not  utilize 
or  disclose  any  confidential  information 
acquired  by  the  former  employee  in  the 
development  of  the  rule. 

(c)  Firm  representation.  (1)  No 
member  of  a  firm  of  which  a  former 
Government  employee  is  a  member  may 
represent  or  knowingly  assist  a  person 
who  was  or  is  a  specific  party  in  any 
transaction  with  respect  to  which  the 
restrictions  of  paragraph  (b)(2)  or  (3)  of 
this  section  apply  to  the  former 
Government  employee,  in  that 
transaction,  imless  the  firm  isolates  the 
former  Govenunent  employee  in  such  a 
way  to  ensiu«  that  the  former 
Government  employee  cannot  assist  in 
the  representation. 

(2)  When  isolation  of  a  former 
Government  employee  is  required  under 
paragraph  (c)(1)  of  this  section,  a 
statement  affirming  the  fact  of  such 
isolation  must  be  executed  imder  oath 
by  the  former  Government  employee 
and  by  another  member  of  the  firm 
acting  on  behalf  of  the  firm.  The 


statement  must  clearly  identify  the  firm, 
the  former  Govenunent  employee,  and 
the  transaction(s)  requiring  isolation 
and  it  must  be  filed  with  the  Director  of 
Practice  and  in  such  other  place  and  in 
the  manner  prescribed  by  rule  or 
regulation. 

(d)  Pending  representation.  Practice 
by  former  Government  employees,  their 
partners  and  associates  with  respect  to 
representation  in  specific  matters  where 
actual  representation  commenced  before 
adoption  of  this  regulation  is  governed 
by  the  regulations  set  forth  at  31  CFR 
part  10  immediately  preceding  the 
adoption  of  these  regulations.  The 
burden  of  showing  that  representation 
commenced  before  adoption  of  the 
revised  regulations  lies  with  the  former 
Govenunent  employees,  and  their 
{lartners  and  associates. 

§10.26    Notaries. 

A  practitioner  may  not  take 
acknowledgments,  administer  oaths, 
certify  papers,  or  perform  any  official 
act  as  a  notary  public  with  respect  to 
any  matter  administered  by  the  Internal 
Revenue  Service  and  for  which  he  or 
she  is  employed  as  counsel,  attorney,  or 
agent,  or  in  which  he  or  she  may  be  in 
any  way  interested.  (26  Op.  Atty.  Gen. 
236). 

§10.27    Fm«. 

(a)  Generally.  A  practitioner  may  not 
charge  an  unconscionable  fee  for 
representing  a  client  in  a  matter  before 
the  Internal  Revenue  Service. 

(b)  Contingent  fees.  A  practitioner 
may  not  charge  a  contingent  fee  for 
preparing  an  original  tax  return  or  for 
any  advice  rendered  in  coimection  with 
a  position  taken  or  to  be  taken  on  an 
original  tax  retiun.  A  practitioner  may 
charge  a  contingent  fee  for  preparing,  or 
for  any  advice  rendered  in  coimection 
with  a  position  taken  or  to  be  taken  on, 
an  amended  tax  retiun  or  a  claim  for 
refund  (other  than  a  claim  for  refund 
made  on  an  original  tax  return)  if  the 
practitioner  reasonably  anticipates  at 
the  time  the  fee  arrangement  is  entered 
into  that  the  amended  tax  return  or 
refund  claim  will  receive  substantive 
review  by  the  Internal  Revenue  Service. 
For  purposes  of  this  section,  a 
contingent  fee  is  any  fee  that  is  based, 
in  whole  or  in  part,  on  whether  or  not 

a  position  taken  on  a  tax  retiun  or  in  a 
refund  claim  is  sustained  by  the  Service 
or  in  litigation.  A  contingent  fee 
includes  an  indemnity  agreement,  a 
guarantee,  rescission  rights,  insurance, 
or  any  other  arrangement  under  which 
the  taxpayer  or  other  person  would  be 
entitled  to  be  compensated  or 
reimbursed  by  the  practitioner  in  the 
event  a  position  taken  on  a  tax  return  or 
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in  a  refund  claim  is  not  sustained,  or 
any  other  arrangement  that  has  a  similar 
effect. 

f  1 0.28    Return  of  client's  records. 

On  the  request  of  a  client,  a 
practitioner  must  promptly  retiun  any 
and  all  records  of  the  client.  The 
existence  of  a  dispute  over  fees  does  not 
relieve  the  practitioner  of  his  or  her 
responsibility  under  this  section.  The 
practitioner  may  retain  copies  of  the 
records  returned  to  a  client. 

{ 1 0.29    Conflicting  interests. 

(a)  A  practitioner  may  not  represent 
potential  conflicting  interests  in  his  or 
her  practice  before  the  Internal  Revenue 
Service,  unless — 

(1)  The  practitioner  reasonably 
believes  that  the  representation  of  any 
party  before  the  Service  will  not  be 
adversely  affected;  and 

(2)  All  parties  represented  by  the 
practitioner  who  have  an  interest  in  the 
matter  before  the  Service  expressly 
consent  in  vniting  to  the  representation 
after  the  practitioner  has  fully  disclosed 
the  potential  conflict. 

(b)  Copies  of  the  written  consents 
must  be  retained  by  the  practitioner  for 
at  least  36  months  from  the  date  of  the 
conclusion  of  the  representation  of  the 
affected  clients  and  the  written  consents 
must  be  provided  to  any  officer  or 
employee  of  the  Internal  Revenue 
Service  on  request. 

(c)  A  practitioner  may  not  represent  a 
party  in  his  or  her  practice  before  the 
Internal  Revenue  Service  if  the 
representation  of  the  party  may  be 
materially  limited  by  the  practitioner's 
own  interests,  luiless  the  practitioner 
reasonably  believes  the  representation 
will  not  be  adversely  affected  and  the 
client  consents  after  the  practitioner  has 
fully  disclosed  the  potential  conflict, 
including  disclosure  of  the  implications 
of  the  potential  conflict  and  the  risks 
involved. 

110.30    Solicitation.      * 

(a)  Advertising  and  solicitation 
restrictions.  (1)  A  practitioner  may  not, 
with  respect  to  any  Internal  Revenue 
Service  matter,  in  any  way  use  or 
participate  in  the  use  of  any  form  of 
public  communication  or  private 
solicitation  containing  a  false, 
fraudulent,  or  coercive  statement  or 
claim;  or  a  misleading  or  deceptive 
statement  or  claim.  Enrolled  agents,  in 
describing  their  professional 
designation,  may  not  utilize  the  term  of 
art  "certified"  or  "licensed"  or  indicate 
an  employer/employee  relationship 
with  the  Service.  Examples  of 
acceptable  descriptions  are  "enrolled  to 
represent  taxpayers  before  the  Internal 


Revenue  Service,"  "enrolled  to  practice 
before  the  Internal  Revenue  Service," 
and  "admitted  to  practice  before  the 
Internal  Revenue  Service."  Eiu'olled 
agents  and  enrolled  actuaries  may 
abbreviate  such  designation  as  either  EA 
or  E.A.  Examples  of  imacceptable 
descriptions  are  "Internal  Revenue 
Service  (or  IRS)  Eiut)lled  Agent," 
"Enrolled  Agent  of  the  Internal  Revenue 
Service  (or  IRS),"  "Certified  Enrolled 
Agent,"  or  "Licensed  to  practice  before 
the  Internal  Revenue  Service  (or  IRS)." 

(2)  A  practitioner  may  not  make, 
directly  or  indirectly,  an  uninvited 
written  or  oral  solicitation  of 
employment  in  matters  related  to  the 
Internal  Revenue  Service  if  the 
solicitation  violates  Federal  or  State  law 
or  other  applicable  rule,  e.g.,  attorneys 
are  precluded  fit)m  making  a  solicitation 
that  is  prohibited  by  the  rules  of  the 
State  bar  to  which  they  are  members. 
Any  lawful  solicitation  made  by  or  on 
behalf  of  a  practitioner  eligible  to 
practice  before  the  Service  must, 
nevertheless,  clearly  identify  the 
solicitation  as  such  and,  if  applicable, 
identify  the  source  of  the  information 
used  in  choosing  the  recipient. 

(b)  Fee  information.  (l)(i)  A 
practitioner  may  publish  the  availability 
of  a  written  schedule  of  fees  and 
disseminate  the  following  fee 
information — 

(A)  Fixed  fees  for  specific  routine 
services. 

(B)  Hoiu'ly  rates. 

(C)  Range  of  fees  for  particular 
services. 

(D)  Fee  charged  for  an  initial 
consultation. 

(ii)  Any  statement  of  fee  information 
concerning  matters  in  which  costs  may 
be  incurred  must  include  a  statement 
disclosing  whether  clients  will  be 
responsible  for  such  costs. 

(2)  A  practitioner  may  charge  no  more 
than  the  rate(s)  published  under 
paragraph  (b)(l]  of  this  section  for  a 
reasonable  period  of  time  after  the  last 
date  on  which  the  schedule  of  fees  was 
published  (which,  in  no  event,  may  be 
shorter  than  30  days). 

(c)  Communication  of  fee  information. 
Fee  information  may  be  communicated 
in  professional  lists,  telephone 
directories,  print  media,  mailings, 
electronic  mail,  facsimile,  hand 
delivered  flyers,  radio,  television,  and 
any  other  method.  The  method  chosen, 
however,  must  not  cause  the 
communication  to  become  untruthful, 
deceptive,  or  otherwise  in  violation  of 
these  regulations.  A  practitioner  may 
not  persist  in  attempting  tp  contact  a 
prospective  client  if  the  prospective 
client  has  made  it  known  to  the 
practitioner  that  he  or  she  does  not 


desire  to  be  solicited.  In  the  case  of 
radio  and  television  broadcasting,  the 
broadcast  must  be  recorded  and  the 
practitioner  must  retain  a  recording  of 
the  actual  transmission.  In  the  case  of 
direct  mail  and  e-commerce 
communications,  the  practitioner  must 
retain  a  copy  of  the  actual 
communication,  along  with  a  list  or 
other  description  of  persons  to  whom 
the  communication  was  mailed  or 
otherwise  distributed.  The  copy  must  be 
retained  by  the  practitioner  for  a  period 
of  at  least  36  months  from  the  date  of 
the  last  transmission  or  use. 

(d)  Improper  associations.  A 
practitioner  may  not,  in  matters  related 
to  the  Internal  Revenue  Service,  assist, 
or  accept  assistance  finm,  any  person  or 
entify  who,  to  the  knowledge  of  the 
practitioner,  obtains  clients  or  otherwise 
practices  in  a  maimer  forbidden  under 
this  section. 

§10.31    Negotiation  of  taxpayer  ci>eci(S. 

A  practitioner  who  prepares  tax 
returns  may  not  endorse  or  otherwise 
negotiate  any  check  issued  to  a  client  by 
the  government  in  respect  of  a  Federal 
tax  liability. 

§  1 0.32    Practice  of  law. 

Nothing  in  the  regulations  in  this  part 
may  be  construed  as  authorizing 
persons  not  members  of  the  bar  to 
practice  law. 

§  1 0.33    Tax  shelter  opinions  used  by  tttird 
parties  to  marliet  tax  shelters. 

(a)  In  general.  A  practitioner  who 
provides  a  tax  shelter  opinion  that  does 
not  conclude  that  the  Federal  tax 
treatment  of  a  tax  shelter  item  or  items 
is  more  likely  than  not  the  proper 
treatment  must  comply  with  each  of  the 
following  requirements  with  respect  to 
each  such  item. 

(1)  Factual  matters,  (i)  The 
practitioner  must  make  inquiry  as  to  all 
relevant  facts,  be  satisfied  that  the 
opinion  takes  account  of  all  relevant 
facts,  and  be  satisfied  that  the  material 
facts  (including  factual  assumptions  and 
representations)  are  accurately  and 
completely  described  in  the  opinion  and 
in  any  related  offering  materials  or  sales 
promotion  materials. 

(ii)  The  opinion  must  not  be  based, 
directly  or  indirectly,  on  any 
unreasonable  factued  assiunptions 
(including  assumptions  as  to  future 
events).  Unreasonable  factual 
assumptions  include — 

(A)  A  factual  assiunption  that  the 
practitioner  knows  or  has  reason  to 
believe  is  incorrect,  incomplete, 
inconsistent  with  an  important  fact  or 
another  factual  assumption,  or 
implausible  in  any  material  respect;  or 
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(B)  A  factual  assumption  regarding  a 
feet  or  facts  that  the  practitioner  could 
reasonably  request  to  be  provided  or  to 
be  represented. 

(iii)  A  practitioner  may,  where  it 
would  be  reasonable  based  on  all  the 
fiacts  and  circumstances,  rely  upon 
factual  representations,  statements, 
findings,  or  agreements  (factual 
representations)  (including 
representations  describing  the  specific 
business  reasons  for  the  transaction,  the 
potential  profitability  of  the  transaction 
apart  from  tax  benefits,  or  a  valuation 
prepared  by  an  independent  party). 
Factors  relevant  to  whether  such  factual 
representations  are  reasonable  include, 
but  are  not  limited  to,  whether  the 
person  making  the  factual 
representations  is  knowledgeable  as  to 
the  facts  being  represented  and  is  the 
appropriate  person  to  make  such  factual 
representations.  A  practitioner  does  not 
need  to  conduct  an  audit  or 
independent  verification  of  a  factual 
representation,  but  the  practitioner  may 
not  rely  on  factual  representations  if  the 
practitioner  knows  or  has  reason  to 
beUeve,  based  on  his  or  her  background 
and  knowledge,  that  the  relevant 
information  is.  or  otherwise  appears  to 
be,  unreasonable,  incorrect,  incomplete, 
inconsistent  with  an  important  fact  or 
another  factual  representation,  or 
implausible  in  any  material  respect.  For 
example,  a  representation  is  incomplete 
if  it  states  that  there  are  business 
reasons  for  the  transaction  without 
describing  those  reasons,  or  if  it  states 
that  a  transaction  is  potentially 
profitable  apart  from  tax  benefits 
without  providing  adequate  factual 
support,  h)  addition,  a  valuation  is 
inconsistent  with  an  important  fact  or 
factual  assumption  or  is  implausible  if 
it  appears  to  be  based  on  facts  that  are 
inconsistent  with  the  facts  of  the 
transaction. 

(iv)  If  the  fair  market  value  of  property 
or  the  expected  financial  performance  of 
an  investment  is  relevant  to  the  tax 
shelter  item,  a  practitioner  may  not 
accept  an  appraisal  or  financial 
projection  as  support  for  the  matters 
claimed  therein  unless — 

(A)  The  appraisal  or  financial 
projection  makes  sense  on  its  face; 

(B)  The  practitioner  reasonably 
believes  that  the  person  making  the 
appraisal  or  financial  projection  is 
reputable  and  competent  to  perform  the 
appraisal  or  projection:  and 

(C)  The  appraisal  is  based  on  the 
definition  of  fair  market  value 
prescribed  under  the  relevant  Federal 
tax  provisions. 

(v)  If  the  fair  market  value  of 
purchased  property  is  to  be  established 
by  reference  to  its  stated  purchase  price. 


the  practitioner  must  examine  the  terms 
and  conditions  on  which  the  property 
was  (or  is  to  be)  purchased  to  determine 
whether  the  stated  piuchase  price 
reasonably  may  be  considered  to  be  its 
fair  market  value. 

(2)  Relate  law  to  facts,  (i)  The  opinion 
must  relate  the  applicable  law  to  the 
relevant  facts. 

(ii)  The  opinion  must  clearly  identify 
the  facts  upon  which  the  opinion's 
conclusions  are  based. 

(iii)  The  opinion  must  contain  a 
reasoned  analysis  of  the  pertinent  facts 
and  legal  authorities  and  must  not 
assume  the  favorable  resolution  of  any 
Federal  tax  issue  material  to  the  analysis 
or  otherwise  rely  on  any  luu^asonable 
legal  assimiptions. 

(iv)  The  opinion  must  not  contain 
legal  analyses  or  conclusions  with 
respect  to  Federal  tax  issues  that  are 
inconsistent  with  each  other. 

(3)  Analysis  of  material  Federal  tax 
issues.  The  practitioner  must  ascertain 
that  all  material  Federal  tax  issues  have 
been  considered,  and  that  all  of  those 
issues  that  involve  the  reasonable 
possibility  of  a  challenge  by  the  Internal 
Revenue  Service  have  been  fully  and 
fairly  addressed.  The  opinion  must  state 
that  the  practitioner  has  considered  the 
possible  application  to  the  facts  of  all 
potentially  relevant  judicial  doctrines, 
including  the  step  transaction,  business 
purpose,  economic  substance,  substance 
over  form,  and  sham  transaction 
doctrines,  as  well  as  potentially  relevant 
statutory  and  regulatory  anti-abuse 
rules,  and  the  opinion  must  analyze 
whether  the  tax  shelter  item  is 
vulnerable  to  challenge  under  all 
potentially  relevant  doctrines  and  anti- 
abuse  rules.  In  analyzing  such  judicial 
doctrines  and  statutory  and  regidatory 
anti-abuse  rules,  the  opinion  must  take 
into  account  the  typical  investor's  non- 
tax and  tax  purposes  (and  the  relative 
weight  of  such  purposes)  for  entering 
into  a  transaction  and  for  structuring  a 
transaction  in  a  particular  manner. 

(4)  Evaluation  of  material  Federal  tax 
issues.  The  practitioner  must,  where 
possible,  clearly  provide  his  or  her 
conclusion  as  to  the  likelihood  that  a 
typical  investor  of  the  type  to  whom  the 
tax  shelter  is  or  will  be  marketed  will 
prevail  on  the  merits  with  respect  to 
each  material  Federal  tax  issue  that 
involves  the  reasonable  possibility  of  a 
challenge  by  the  Internal  Revenue 
Service.  If  the  practitioner  is  unable  to 
reach  such  a  conclusion  with  respect  to 
one  or  more  Federal  tax  issues,  he  or  she 
must  clearly  state  that  he  or  she  is 
unable  to  reach  such  a  conclusion  with 
respect  to  those  issues.  The 
practitioner's  opinion  must  fully 
describe  the  reasons  for  the 


practitioner's  conclusions  or  fully 
describe  the  reasons  for  his  or  her 
inability  to  reach  a  conclusion  as  to  one 
or  more  issues. 

(5)  Ovemll  conclusion,  (i)  The 
practitioner  must,  where  possible, 
clearly  provide  an  overall  conclusion  as 
to  the  likelihood  that  the  Federal  tax 
treatment  of  the  tax  shelter  item  or  items 
is  the  proper  treatment.  If  the 
practitioner  is  unable  to  reach  such  an 
overall  conclusion,  he  or  she  must 
clearly  state  that  he  or  she  is  unable  to 
reach  such  an  overall  conclusion  and 
the  opinion  must  fiiUy  describe  the 
reasons  for  the  practitioner's  inability  to 
reach  a  conclusion. 

(ii)  The  fact  that  the  practitioner's 
opinion  does  not  reach  an  overall 
conclusion  that  the  Federal  tax 
treatment  of  the  tax  shelter  item  or  items 
is  more  likely  than  not  the  proper 
treatment,  or  the  fact  that  the 
practitioner  is  unable  to  reach  an  overall 
conclusion,  must  be  clearly  and 
prominently  disclosed  on  the  first  page 
of  the  opinion. 

(iii)  Tlie  opinion  must  clearly  and 
prominently  disclose  on  the  first  page  of 
the  opinion  that  the  opinion  was  not 
written  for  the  purpose  of  establishing — 

(A)  Under  section  6662(d)(2)(C){i)(n) 
of  the  Internal  Revenue  Code  and  26 
CFR  1.6662-4(g)(4),  that  a  taxpayer 
other  than  a  corporation  reasonably 
believed  at  the  time  a  tax  retiun  was 
filed  that  the  tax  treatment  of  a  tax 
shelter  item  was  more  likely  than  not    ' 
the  proper  treatment  of  that  item;  or 

(B)  Under  section  6664(c)(1)  of  the 
Internal  Revenue  Code  and  26  CFR 
1.6664— 4(e),  that  a  corporate  taxpayer 
acted  with  reasonable  cause  and  in  good 
faith  with  respect  to  a  tax  shelter  item. 

(iv)  In  ascertaining  that  all  material 
Federal  tax  issues  have  been  considered, 
evaluating  the  merits  of  those  issues  and 
evaluating  whether  the  Federal  tax 
treatment  of  the  tax  shelter  item  or  items 
is  the  proper  treatment,  the  possibility 
that  a  tax  return  will  not  be  audited,  that 
an  issue  will  not  be  raised  on  audit,  or 
that  an  issue  will  be  settled  may  not  be 
taken  into  accoimt. 

(6)  Description  of  opinion.  The 
practitioner  must  take  reasonable  steps 
to  assure  that  any  written  materials  or 
promotional  efforts  that  distribute, 
reflect  or  refer  to  the  tax  shelter  opinion, 
correctly  and  fairly  represent  the  nature 
and  extent  of  the  opinion. 

(b)  Competence  to  provide  opinion; 
reliance  on  opinions  of  others.  (1)  The 
practitioner  must  be  knowledgeable  in 
all  of  the  aspects  of  Federal  tax  law 
relevant  to  the  opinion  being  rendered. 

(i)  A  practitioner  may  not  provide  a 
tax  shelter  opinion  that  does  not  clearly 
provide  his  or  her  conclusion  as  to  the 
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likelihood  that  a  typical  investor  of  the 
tjrpe  to  whom  the  tax  shelter  is  or  will 
be  marketed  will  prevail  on  the  merits 
with  respect  to  each  material  Federal  tax 
issue  that  involves  the  reasonable 
possibility  of  a  challenge  by  the  Internal 
Revenue  Service  (or,  alternatively,  if  the 
practitioner  is  unable  to  reach  a 
conclusion  with  respect  to  one  or  more 
material  Federal  tax  issues,  an  opinion 
that  does  not  clearly  state  that  he  or  she 
is  unable  to  reach  a  conclusion  with 
respect  to  those  issues),  or  does  not 
provide  an  overall  conclusion  as  to  the 
likelihood  that  the  Federal  tax  treatment 
of  the  tax  shelter  item  or  items  is  the 
proper  treatment  (or,  alternatively,  if  the 
practitioner  is  unable  to  reach  an  overall 
conclusion,  an  opinion  that  does  not 
clearly  state  that  he  or  she  is  unable  to 
reach  such  an  overall  conclusion), 
unless — 

(A)  At  least  one  other  competent 
practitioner  provides  an  opinion  on  the 
likely  outcome  with  respect  to  all  of  the 
other  material  Federal  tax  issues  which 
involve  a  reasonable  possibility  of 
challenge  by  the  Internal  Revenue 
Service,  and  with  respect  to  the  tax 
shelter  item  or  items;  and 

(B)  The  practitioner,  on  reviewing 
such  other  opinions  and  any  written 
materials  that  distribute,  reflect  or  refer 
to  such  other  opinions,  has  no  reason  to 
believe  that  the  other  practitioner  did 
not  comply  with  the  standards  of 
paragraph  (a)  of  this  section. 

(ii)  Notwithstanding  the  foregoing,  a 
practitioner  who  has  not  been  retained 
to  provide  an  overall  evaluation  may 
issue  an  opinion  on  less  than  all  the 
material  tax  issues  only  if  he  or  she  has 
no  reason  to  believe,  based  on  his  or  her 
knowledge  and  experience,  that  an 
overall  conclusion  given  by  the 
practitioner  who  reaches  an  overall 
conclusion  is  incorrect  on  its  face.  Such 
practitioner  also  must  ensure  that  the 
limited  opinion  satisfies  the 
requirements  of  this  section  that  are 
otherwise  applicable. 

(2)  Financial  forecasts  and 
projections.  A  practitioner  who  makes 
financial  forecasts  or  projections 
relating  to  or  based  on  the  tax 
consequences  of  the  tax  shelter  item  that 
are  included  in  written  materials 
disseminated  to  any  or  all  of  the  same 
persons  as  the  opinion  may  rely  on  the 
opinion  of  another  practitioner  as  to  any 
or  all  material  Federal  tax  issues, 
provided  that  the  practitioner  who 
desires  to  rely  on  the  other  opinion  has 
no  reason  to  believe  the  practitioner 
rendering  such  other  opinion  has  not 
complied  with  the  standards  of 
paragraph  (a)  of  this  §  10.33,  and  the 
requirements  of  paragraphs  (b)(l)(i)(A) 
and  (B)  and  the  first  sentence  of 


paragraph  (b)(l)(ii)  of  this  section  are 
satisfied.  The  practitioner's  report  must 
disclose  any  material  Federal  tax  issue 
not  covered  by,  or  incorrectly  opined 
on,  by  the  other  opinion^md  shall  set 
forth  his  or  her  opinion  with  respect  to 
each  such  issue  in  a  manner  that 
satisfies  the  requirements  of  paragraph 
(a)  of  this  section. 

(c)  Definitions.  For  purposes  of  this 
section — 

(1)  Practitioner  includes  any 
individual  described  in  paragraph  (f)  of 
§10.2. 

(2)  The  definition  of  fax  shelter  is  set 
forth  in  section  6662(d)(2)(C)(iii)  of  the 
Internal  Revenue  Code. 

(3)  A  tax  shelter  item  is  an  item  of 
income,  gain,  loss,  deduction  or  credit 
if  the  item  is  direcdy  or  indirectly 
attributable  to  a  tax  shelter  as  defined  in 
section  6662(d)(2)(C)(iii)  of  the  Internal 
Revenue  Code. 

(4)  A  tax  shelter  opinion,  as  the  term 
is  used  in  this  section,  is  written  advice 
by  a  practitioner  concerning  the  Federal 
tax  aspects  of  a  tax  shelter  item  or  items 
that  a  practitioner  knows  or  has  reason 
to  believe  will  be  used  or  referred  to  by 
a  person  other  than  the  practitioner  (or 
person  who  is  a  member  of,  associated 
with,  or  employed  by  the  practitioner's 
firm  or  company)  in  promoting, 
marketing  or  recommending  the  tax 
shelter  to  one  or  more  taxpayers, 
irrespective  of  whether  such 
promotional,  marketing,  or  similar 
activities  are  conducted  privately  or 
publicly.  The  term  tax  shelter  opinion 
includes  the  Federal  tax  aspects  or  tax 
risks  portion  of  offering  materials 
prepared  for  the  person  who  is 
promoting,  marketing  or  recommending 
the  tax  shelter  by  or  at  the  direction  of 

a  practitioner,  whether  or  not  a  separate 
opinion  letter  is  issued  or  whether  or 
not  the  practitioner's  name  is  referred  to 
in  offering  materials  or  in  connection 
with  sales  promotion  efforts.  Similarly, 
a  financial  forecast  or  projection 
prepared  by  a  practitioner  is  a  tax 
shelter  opinion  if  it  is  predicated  on 
assiunptions  regarding  Federal  tax 
aspects  of  the  investment  and  that  meets 
the  other  requirements  of  the  first 
sentence  of  this  paragraph.  The  term  tax 
shelter  opinion  does  not  include  advice 
provided  in  connection  with  the  review 
of  portions  of  offering  or  sales 
promotion  materials,  provided  neither 
the  name  of  the  practitioner  or  the 
practitioner's  firm,  nor  the  fact  that  a 
practitioner  has  rendered  advice 
concerning  the  Federal  tax  aspects,  is 
referred  to  in  the  offering  materials  or 
related  sales  promotion  efforts. 

(5)  A  material  Federal  tax  issue,  as  the 
term  is  used  in  this  section,  is  any 
Federal  tax  issue  the  resolution  of 


which  could  have  a  significant  impact 
(whether  beneficial  or  adverse)  on  a 
taxpayer  under  any  reasonably 
foreseeable  circumstance.  A  material 
Federal  tax  issue  includes  the  potential 
applicability  of  penalties,  additions  to 
tax,  or  interest  charges  that  reasonably 
could  be  asserted  by  the  Internal 
Revenue  Service  with  respect  to  the  tax 
shelter  item. 

(6)  The  following  examples  illustrate 
this  section — 

Example  1.  A  practitioner  is  requested  by 
a  third  party  to  prepare  a  memorandiun 
evaluating  whether  the  purported  Federal  tax 
treatment  of  a  tax  shelter  item  arising  fixtm 
a  series  of  transactions  will  be  sustained  if 
challenged  by  the  Internal  Revenue  Service. 
The  practitioner  concludes  that  there  is  a 
realistic  possibility  that  the  purported 
treatment  of  the  tax  shelter  item  is  the  proper 
treatment  and  has  reason  to  believe  that  the 
third  party  will  use  or  refer  to  the 
memorandum  he  prepares  in  promoting, 
marketing  or  recommending  the  transaction 
to  one  or  more  taxpayers.  The  memorandum 
is  a  tax  shelter  opinion  for  purposes  of  this 
section. 

Example  2.  A  practitioner  writes  a 
memorandum  that  evaluates  whether  a 
hypothetical  taxpayer  which  enters  into  a 
series  of  transactions  can  offset  a  preexisting 
capital  gain  against  certain  losses  arising 
from  the  series  of  transactions.  The 
practitioner  concludes  that,  while  a 
significant  purpose  for  entering  into  the 
series  of  transactions  is  the  avoidance  or 
evasion  of  Federal  income  tax  within  the 
meaning  of  section  6662(d)(2)(C)(iii)  of  the 
Internal  Revenue  Ckide,  there  is  a  realistic 
possibility  that  the  tax  loss  arising  from  this 
series  of  transactions  is  the  proper  treatment. 
The  practitioner  plans  to  provide  this 
memorandum  directly  to  clients  who  have 
capital  gains.  The  memorandum  is  not  a  tax 
shelter  opinion  for  purposes  of  this  section 
because  the  promoting,  marketing  or 
recommending  of  the  tax  shelter  is  not  being 
done  by  a  person  other  than  the  practitioner. 

§  1 0.34    Standards  for  advising  with 
respect  to  tax  return  positions  and  for 
preparing  or  signing  returns. 

(a)  Realistic  possibility  standard.  A 
practitioner  may  not  sign  a  tax  return  as 
a  preparer  if  the  practitioner  determines 
that  the  tax  return  contains  a  position 
that  does  not  have  a  realistic  possibility 
of  being  sustained  on  its  merits  (the 
realistic  possibility  standard)  unless  the 
position  is  not  frivolous  and  is 
adequately  disclosed  to  the  Internal 
Revenue  Service.  A  practitioner  may  not 
advise  a  client  to  take  a  position  on  a 
tax  return,  or  prepare  the  portion  of  a 
tax  retiun  on  which  a  position  is  taken, 
unless — 

(1)  The  practitioner  determines  that 
the  position  satisfies  the  realistic 
possibility  standard;  or 

(2)  The  position  is  not  frivolous  and 
the  practitioner  advises  the  client  of  any 
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opportunity  to  avoid  the  accuracy- 
related  penalty  in  section  6662  of  the 
Internal  Revenue  Code  by  adequately 
disclosing  the  position  and  of  the 
requirements  for  adequate  disclosure. 

(b)  Advising  clients  on  potential 
penalties.  A  practitioner  advising  a 
client  to  take  a  position  on  a  tax  return, 
or  preparing  or  signing  a  tax  return  as 

a  preparer,  must  inform  the  client  of  the 
penalties  reasonably  likely  to  apply  to 
the  client  \\ith  respect  to  the  position 
advised,  prepared,  or  reported.  The 
practitioner  also  must  inform  the  client 
of  any  opportimity  to  avoid  any  such 
penalty  by  disclosiue.  if  relevant,  and  of 
the  requirements  for  adequate 
disclosure.  This  paragraph  (b)  applies 
even  if  the  practitioner  is  not  subject  to 
a  penalty  with  respect  to  the  position. 

(c)  Relying  on  information  furnished 
by  clients.  A  practitioner  advising  a 
client  to  take  a  position  on  a  tax  return, 
or  preparing  or  signing  a  tax  return  as 

a  preparer,  generally  may  rely  in  good 
foith  without  verification  upon 
information  furnished  by  the  client.  The 
practitioner  may  not,  however,  ignore 
the  implications  of  information 
furnished  to,  or  actually  known  by,  the 
practitioner,  and  must  make  reasonable 
inquiries  if  the  information  as  furnished 
appears  to  be  incorrect,  inconsistent 
with  an  important  fact  or  another  factual 
assumption,  or  incomplete. 

(d)  Definitions.  For  purposes  of  this 
section — 

(1)  Realistic  possibility.  A  position  is 
considered  to  have  a  reaUstic  possibility 
of  being  sustained  on  its  merits  if  a 
reasonable  and  well  informed  analysis 
by  a  person  knowledgeable  in  the  tax 
law  would  lead  such  a  person  to 
conclude  that  the  position  has 
approximately  a  one  in  three,  or  greater, 
likelihood  of  being  sustained  on  its 
merits.  The  authorities  described  in  26 
CFR  1.6662-4(d)(3)(iii),  or  any  successor 
provision,  of  the  substantial 
imderstatement  penalty  regulations  may 
be  taken  into  account  for  purposes  of 
this  analysis.  The  possibility  that  a  tax 
return  will  not  be  audited,  that  an  issue 
will  not  be  raised  on  audit,  or  that  an 
issue  will  be  settled  may  not  be  taken 
into  account. 

(2)  Frivolous.  A  position  is  frivolous 
if  it  is  patently  improper. 

S  10.35    More  likely  than  not  tax  sheltar 
opinions. 

(a)  In  general.  A  practitioner  who 
provides  a  tax  shelter  opinion  that 
concludes  that  the  Federal  tax  treatment 
of  a  tax  shelter  item  or  items  is  more 
likely  than  not  (or  at  a  higher  level  of 
confidence)  the  proper  treatment  must 
comply  with  each  of  the  following 


requirements  with  respect  to  each  such 
item. 

(1)  Factual  matters,  (i)  The 
practitioner  must  make  inquiry  as  to  all 
relevant  facts,  be  satisfied  that  the 
opinion  takes  account  of  all  relevant 
facts,  and  be  satisfied  that  the  material 
facts  (including  factual  assiunptions  and 
representations)  are  acciuately  and 
completely  described  in  the  opinion, 
and,  where  appropriate,  in  any  related 
offering  materials  or  sales  promotion 
materials. 

(ii)  The  opinion  must  not  be  based, 
directly  or  indirectly,  on  any 
imreasonable  factual  assumptions 
(including  assumptions  as  to  future 
events).  Unreasonable  factual 
assumptions  include — 

(A)  A  fectual  assumption  that  the 
practitioner  knows  or  has  reason  to 
believe  is  incorrect,  incomplete, 
inconsistent  with  an  importemt  fact  or 
another  factual  assumption,  or 
implausible  in  any  material  respect;  or 

(B)  A  foctual  assumption  regarding  a 
fact  or  facts  that  the  practitioner  could 
reasonably  request  to  be  provided  or  to 
be  represented. 

(C)  A  factual  assumption  that  the 
transaction  has  a  business  reason,  an 
assumption  that  the  transaction  is 
potentially  profitable  apart  from  tax 
benefits,  or  an  assumption  with  respect 
to  a  material  valuation  issue. 

(iii)  A  practitioner  may,  where  it 
would  be  reasonable  based  on  all  the 
facts  and  circumstances,  rely  on  factual 
representations,  statements,  findings,  or 
agreements  of  the  taxpayer  or  other 
persons  ((factual  representations) 
(including  representations  describing 
the  specific  business  reasons  for  the 
transaction,  the  potential  profitability  of 
the  transaction  apart  from  tax  benefits, 
or  a  valuation  prepared  by  an 
independent  party).  Factors  relevant  to 
whether  such  fectual  representations  are 
reasonable  include,  but  are  not  limited 
to,  whether  the  person  making  the 
factual  representations  is  knowledgeable 
as  to  the  £iicts  being  represented  and  is 
the  appropriate  person  to  make  such 
factual  representations.  A  practitioner 
does  not  need  to  conduct  an  audit  or 
independent  verification  of  a  factual 
representation,  but  the  practitioner  may 
not  rely  on  Actual  representations  if  the 
practitioner  knows  or  has  reason  to 
believe,  based  on  his  or  her  background 
and  knowledge,  that  the  relevant 
information  is.  or  otherwise  appears  to 
be,  unreasonable,  incorrect,  incomplete, 
inconsistent  with  an  important  fact  or 
another  factual  representation,  or 
implausible  in  any  material  respect.  For 
example,  a  representation  is  incomplete 
if  it  states  that  there  are  business 
reasons  for  the  transaction  without 


describing  those  reasons,  or  if  it  states 
that  a  transaction  is  potentially 
profitable  apart  from  tax  benefits 
without  providing  adequate  factual 
support.  In  addition,  a  valuation  is 
inconsistent  with  an  important  fact  or 
factual  assumption  or  is  implausible  if 
it  appears  to  be  based  on  facts  that  are 
inconsistent  with  the  facts  of  the 
transaction. 

(iv)  If  the  fair  market  value  of  property 
or  the  expected  financial  performance  of 
an  investment  is  relevant  to  the  tax 
shelter  item,  a  practitioner  may  not 
accept  an  appraisal  or  financial 
projection  as  support  for  the  matters 
claimed  therein  unless — 

(A)  The  appraisal  or  financial 
projection  makes  sense  on  its  face; 

(B)  The  practitioner  reasonably 
believes  that  the  person  making  the 
appraisal  or  financial  projection  is 
reputable  and  competent  to  perform  the 
appraisal  or  projection;  and 

(C)  The  appraisal  is  based  on  the 
definition  of  fair  market  value 
prescribed  luider  the  relevant  Federal 
tax  provisions. 

(v)  If  the  fair  market  value  of 
purchased  property  is  to  be  established 
by  reference  to  its  stated  purchase  price, 
the  practitioner  must  examine  the  terms 
and  conditions  on  which  the  property 
was  (or  is  to  be)  purchased  to  determine 
whether  the  stated  purchase  price 
reasonably  may  be  considered  to  be  its 
fair  market  value. 

(2)  Relate  law  to  facts,  (i)  The  opinion 
must  relate  the  applicable  law  to  the 
relevant  facts. 

(ii)  The  opinion  must  clearly  identify 
the  fects  upon  which  the  opinion's 
conclusions  are  based. 

(iii)  The  opinion  must  contain  a 
reasoned  analysis  of  the  pertinent  facts 
and  legal  authorities  and  must  not 
assimie  the  favorable  resolution  of  any 
Federal  tax  issue  material  to  the  analysis 
or  otherwise  rely  on  any  imreasonable 
legal  assumptions. 

(iv)  The  opinion  must  not  contain 
legal  analyses  or  conclusions  with 
respect  to  Federal  tax  issues  that  are 
inconsistent  with  each  other. 

(3)  Analysis  of  material  Federal  tax 
issues.  The  practitioner  must  ascertain 
that  all  material  Federal  tax  issues  have 
been  considered,  and  that  all  of  those 
issues  which  involve  the  reasonable 
possibility  of  a  challenge  by  the  Internal 
Revenue  Service  have  been  fully  and 
fairly  addressed.  The  opinion  must  state 
that  the  practitioner  has  considered  the 
possible  application  to  the  facts  of  all 
potentially  relevant  judicial  doctrines, 
including  the  step  transaction,  business 
purpose,  economic  substance,  substance 
over  form,  and  sham  transaction 
doctrines,  as  well  as  potentially  relevant 
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statutory  and  regulatory  anti-abuse 
rules,  and  the  opinion  must  analyze 
whether  the  tax  shelter  item  is 
vulnerable  to  challenge  imder  all 
potentiaUy  relevant  doctrines  and  anti- 
abuse  rules.  In  analyzing  such  judicial 
doctrines  and  statutory  and  regulatory 
anti-abuse  rules,  the  opinion  must  take 
into  accoimt  the  taxpayer's  non-tax  and 
tax  piuposes  (and  the  relative  weight  of 
such  purposes)  for  entering  into  a 
transaction  and  for  structuring  a 
transaction  in  a  particular  manner. 

(4)  Evaluation  of  material  Federal  tax 
issues  and  overall  conclusion,  (i)  The 
practitioner  must  clearly  provide  his  or 
her  conclusion  as  to  the  likelihood  that 
an  investor  (or,  where  the  practitioner  is 
relying  on  a  representation  as  to  the 
characteristics  of  potential  investors,  a 
typical  investor  of  the  type  to  whom  the 
tax  shelter  is  or  will  be  marketed)  will 
prevail  on  the  merits  vdth  respect  to 
each  material  Federal  tax  issue  that 
involves  the  reasonable  possibility  of  a 
challenge  by  the  Internal  Revenue 
Service.  This  requirement  is  not 
satisfied  by  including  a  statement  in  the 
opinion  that  the  practitioner  was  unable 
to  opine  with  respect  to  certain  material 
Federal  tax  issues,  including  but  not 
limited  to  whether  the  transaction  has  a 
business  purpose  or  economic 
substance. 

(ii)  The  opinion  must  imambiguously 
conclude  that  the  Federal  tax  treatment 
of  the  tax  shelter  item  or  items  is  more 
likely  than  not  (or  at  a  higher  level  of 
confidence)  the  proper  tax  treatment.  A 
favorable  overall  conclusion  may  not  be 
based  solely  on  the  conclusion  that  the 
taxpayer  more  likely  than  not  will 
prevail  on  the  merits  of  each  material 
Federal  tax  issue. 

(iii)  In  ascertaining  that  all  material 
Federal  tax  issues  have  been  considered, 
evaluating  the  merits  of  those  issues  and 
evaluating  whether  the  Federal  tax 
treatment  of  the  tax  shelter  item  or  items 
is  the  proper  tax  treatment,  the 
possibility  that  a  tax  return  will  not  be 
audited,  that  an  issue  will  not  be  raised 
on  audit,  or  that  an  issue  will  be  settled 
may  not  be  taken  into  account. 

(5)  Description  of  opinion.  The 
practitioner  must  take  reasonable  steps 
to  assure  that  any  written  materials  or 
promotional  efforts  that  distribute, 
reflect  or  refer  to  the  tax  shelter  opinion, 
correctly  and  fairly  represent  the  nature 
and  extent  of  the  opinion. 

(b)  Competence  to  provide  opinion; 
reliance  on  opinions  of  others.  (1)  The     • 
practitioner  must  be  knowledgeable  in 
all  of  the  aspects  of  Federal  tax  law 
relevant  to  die  opinion  being  rendered. 
If  the  practitioner  is  not  sufficiently 
knowledgeable  to  render  an  informed 
opinion  with  respect  to  particular 


material  Federal  tax  issues,  then  the 
practitioner  may  rely  on  the  opinion  of 
another  practitioner  with  r  spiect  to 
such  issues,  provided  the  practitioner  is 
satisfied  that  the  other  practitioner  is 
sufficiently  knowledgeable  regarding 
such  issues  and  the  practitioner  does 
not  know  and  has  no  reason  to  believe 
that  such  opinion  should  not  be  relied 
on. 

(2)  To  the  extent  the  practitioner 
reUes  on  an  opinion  of  another 
practitioner,  the  opinion  rendered  by 
the  practitioner  must  identify  the  other 
practitioner,  state  the  date  on  which  the 
opinion  was  rendered,  and  set  forth  the 
conclusions  reached  in  such  opinion. 

(3)  The  practitioner  also  must  be 
satisfied  that  the  combined  analysis, 
taken  as  a  whole,  satisfies  the 
requirements  of  this  §  10.35. 

(4)  Financial  forecasts  and 
projections.  A  practitioner  who  makes 
financial  forecasts  or  projections 
relating  to  or  based  on  the  tax 
consequences  of  the  tax  shelter  item  that 
are  included  in  written  materials 
disseminated  to  any  or  all  of  the  same 
persons  as  the  opinion  may  rely  on  the 
opinion  of  another  practitioner  as  to  any 
or  all  material  Federal  tax  issues, 
provided  that  the  practitioner  who 
desires  to  rely  on  the  other  opinion  has 
no  reason  to  believe  the  practitioner 
rendering  such  other  opinion  has  not 
complied  with  the  standards  of 
paragraph  (a)  of  this  §  10.35,  is  satisfied 
that  the  other  practitioner  is  sufficiently 
knowledgeable  and  does  not  know  and 
has  no  reason  to  believe  that  the  opinion 
of  the  other  practitioner  should  not  be 
relied  on.  The  practitioner's  report  must 
disclose  any  material  Federal  tax  issue 
not  covered  by,  or  incorrectly  opined 
on,  by  the  other  opinion,  and  shall  set 
forth  his  or  her  opinion  with  respect  to 
each  such  issue  in  a  manner  that 
satisfies  the  requirements  of  paragraph 
(a)  of  this  section. 

(c)  Definitions.  For  purposes  of  this 
section — 

(1)  Practitioner  includes  any 
individual  described  in  paragraph  (f)  of 
§10.2. 

(2)  The  definition  of  tax  shelter  is  set 
forth  in  section  6662(d)(2)(C)(iii)  of  the 
Internal  Revenue  Code.  Excluded  from 
the  term  are  municipal  bonds  and 
qualified  retirement  plans. 

(3)  A  tax  shelter  item  is  an  item  of 
income,  gain,  loss,  deduction  or  credit 
if  the  item  is  directly  or  indirectly 
attributable  to  a  tax  shelter  as  defined  in 
section  6662(d)(2)(C)(iii)  of  the  Internal 
Revenue  Code. 

(4)  A  tax  shelter  opinion,  as  the  term 
is  used  in  this  section,  is  written  advice 
by  a  practitioner  concerning  the  Federal 
tax  aspects  of  a  tax  shelter  item  or  items. 


The  term  tax  shelter  opinion  includes 
the  Federal  tax  aspects  or  tax  risks 
portion  of  offering  materials  prepared  by 
or  at  the  direction  of  a  practitioner, 
whether  or  not  a  separate  opinion  letter 
is  issued  and  whether  or  not  the 
practitioner's  name  is  referred  to  in 
offering  materials  or  in  connection  with 
sales  promotion  efforts.  Similarly,  a 
financial  forecast  or  projection  prepared 
by  a  practitioner  is  a  tax  shelter  opinion 
if  it  is  predicated  on  assumptions 
regarding  Federal  tax  aspects  of  the 
investment  and  that  meets  the  other 
requirements  of  the  first  sentence  of  this 
paragraph.  The  term  tax  shelter  opinion 
does  not  include  advice  provided  in 
connection  with  the  review  of  portions 
of  offering  materials  or  sales  promotion 
materials,  provided  neither  the  name  of 
the  practitioner  or  the  practitioner's  firm 
nor  the  fact  that  a  practitioner  has 
rendered  advice  concerning  the  Federal 
tax  aspects,  is  referred  to  in  the  offering 
materials  or  related  sales  promotion 
materials. 

(5)  A  material  Federal  tax  issue,  as  the 
term  is  used  in  this  section,  is  any 
Federal  tax  issue  the  resolution  of 
which  could  have  a  significant  impact 
(whether  beneficial  or  adverse)  on  a 
taxpayer  under  any  reasonably 
foreseeable  circumstance. 

(d)  Effect  of  opinion  that  meets  these 
standards.  An  opinion  of  a  practitioner 
that  meets  these  requirements  will 
satisfy  the  practitioner's  responsibilities 
imder  this  section,  but  the 
persuasiveness  of  the  opinion  with 
regard  to  the  tax  issues  in  question  and 
the  taxpayer's  good  faith  reliance  on  the 
opinion  will  be  separately  determined 
under  applicable  provisions  of  the  law 
and  regulations. 

(e)  For  piuposes  of  advising  the 
Director  of  Practice  whether  an 
individual  may  have  violated  §  10.33  or 
§  10.35,  the  Director  is  authorized  to 
establish  an  Advisory  Committee 
composed  of  at  least  five  individuals 
authorized  to  practice  before  the 
Internal  Revenue  Service.  Under 
procedures  established  by  the  Director, 
such  Advisory  Conunittee  will,  at  the 
request  of  the  Director,  review  and  make 
recommendations  with  regard  to  the 
alleged  violations  of  §  10.33  or  §  10.35. 

§  1 0.36    Procedures  to  ensure  complianoe. 

A  practitioner  who  is  a  member  of, 
associated  vdth,  or  employed  by  a  firm 
must  take  reasonable  steps,  consistent 
with  his  or  her  authority  and 
responsibility  for  the  firm's  practice 
advising  clients  regarding  matters 
arising  under  the  Federal  tax  laws,  to 
make  certain  that  the  firm  has  adequate 
procedures  in  effect  for  purposes  of 
ensuring  compliance  with  §§10.33, 
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10.34.  and  10.35.  The  Director  of 
Practice  may  take  disciplinary  action 
against  any  practitioner  for  failing  to 
comply  with  the  requirements  of  the 
preceding  sentence  if,  and  only  if — 

(a)  The  practitioner  through 
willfulness,  recklessness,  or  gross 
incompetence  does  not  take  such 
reasonable  steps  and  the  practitioner 
and  one  or  more  persons  who  are 
members  of,  associated  with,  or 
employed  by  the  firm  have,  in 
connection  with  their  practice  with  the 
firm,  engaged  in  a  pattern  or  practice  of 
failing  to  comply  with  §  10.33,  §  10.34 
or  §  10.35;  or 

(b)  The  practitioner  takes  such 
reasonable  steps  but  has  actual 
knowledge  that  one  or  more  persons 
who  are  members  of,  associated  with,  or 
employed  by  the  firm  have,  in 
connection  with  their  practice  with  the 
firm,  engaged  in  a  pattern  or  practice  of 
failing  to  comply  with  §  10.33,  §  10.34 
or  §  10.35  and  the  practitioner,  through 
willfulness,  recklessness,  or  gross 
incompetence,  fails  to  take  prompt 
action,  consistent  with  his  or  her 
authority  and  responsibility  for  the 
firm's  practice  advising  clients 
regarding  matters  under  the  Federal  tax 
laws,  to  correct  such  pattern  or  practice. 

SubfMft  C — Sanctions  for  Violation  of 
ttie  Regulations 

§10^    Sanctions. 

(a)  Authority  to  censure,  suspend,  or 
disbar.  The  Secretary  of  the  Treasury,  or 
his  or  her  designate,  after  notice  and  an 
opportiuiity  for  a  proceeding,  may 
censure,  suspend  or  disbar  any 
practitioner  from  practice  before  the 
Internal  Revenue  Service  if  the 
practitioner  is  shown  to  be  incompetent 
or  disreputable,  fails  to  comply  with  any 
regulation  in  this  part,  or  with  intent  to 
defraud,  willfully  and  knowingly 
misleads  or  threatens  a  client  or 
prospective  client.  Censiue  is  a  public 
reprimand. 

(b)  Authority  to  disqualify.  The 
Secretary  of  the  Treasury,  or  his  or  her 
designate,  after  due  notice  and 
opportunity  for  hearing,  may  disqualify 
any  appraiser  with  respect  to  whom  a 
penalty  has  been  assessed  under  section 
6701(a)  of  the  Internal  Revenue  Code. 

(1)  If  any  appraiser  is  disqualified 
pursuant  to  this  subpart  C,  such 
appraiser  is  barred  from  presenting 
evidence  or  testimony  in  any 
administrative  proceeding  before  the 
Department  of  Treasury  or  the  Internal 
Revenue  Service,  regardless  of  whether 
such  evidence  or  testimony  would 
pertain  to  an  appraisal  made  prior  to  or 
after  such  date. 

(2)  Any  appraisal  made  by  a 
disqualified  appraiser  after  the  effective 


date  of  disqualification  will  not  have 
any  probative  effect  in  any 
administrative  proceeding  before  the 
Department  of  the  Treasury  or  the 
Internal  Revenue  Service.  However,  an 
appraisal  otherwise  barred  from 
admission  into  evidence  piusuant  to 
this  section  may  be  admitted  into 
evidence  solely  for  the  purpose  of 
determining  the  taxpayer's  reliance  in 
good  faith  on  such  appraisal. 

§  1 0^1    Incompetenca  and  disraputabte 
coftduct 

Incompetence  and  disreputable 
conduct  for  which  a  practitioner  may  be 
censured,  suspended  or  disbarred  fit)m 
practice  before  the  Internal  Revenue 
Service  includes,  but  is  not  limited  to — 

(a)  Conviction  of  any  criminal  offense 
under  the  revenue  laws  of  the  United 
States: 

(b)  Conviction  of  any  criminal  offense 
involving  dishonesty,  or  breach  of  trust; 

(c)  Conviction  of  any  felony  under 
Federal  or  State  law  for  which  the 
conduct  involved  renders  the 
practitioner  unfit  to  practice  before  the 
Internal  Revenue  Service; 

(d)  Giving  false  or  misleading 
information,  or  participating  in  any  way 
in  the  giving  of  false  or  misleading 
information  to  the  Department  of  the 
Treasury  or  any  officer  or  employee 
thereof,  or  to  any  tribunal  authorized  to 
pass  upon  Federal  tax  matters,  in 
connection  with  any  matter  pending  or 
likely  to  be  pending  before  them, 
knowing  such  information  to  be  false  or 
misleading.  Facts  or  other  matters 
contained  in  testimony.  Federal  tax 
returns,  financial  statements, 
applications  for  enrollment,  affidavits, 
declarations,  or  any  other  document  or 
statement,  written  or  oral,  are  included 
in  the  term  information. 

(e)  Solicitation  of  employment  as 
prohibited  under  §  10.30,  the  use  of 
false  or  misleading  representations  with 
intent  to  deceive  a  client  or  prospective 
client  in  order  to  procure  employment, 
or  intimating  that  the  practitioner  is  able 
improperly  to  obtain  special 
consideration  or  action  from  the  Internal 
Revenue  Service  or  officer  or  employee 
thereof. 

(f)  Willfully  failing  to  make  a  Federal 
tax  retvun  in  violation  of  the  revenue 
laws  of  the  United  States,  willfully 
evading,  attempting  to  evade,  or 
participating  in  any  way  in  evading  or 
attempting  to  evade  any  assessment  or 
payment  of  any  Federal  tax,  or 
knowingly  counseling  or  suggesting  to  a 
client  or  prospective  client  an  illegal 
plan  to  evade  Federal  taxes  or  pajrment 
thereof. 

(g)  Misappropriation  of,  or  foilure 
properly  and  promptly  to  remit  funds 
received  from  a  client  for  the  purpose  of 


payment  of  taxes  or  other  obligations 
due  the  United  States. 

(h)  Directly  or  indirectly  attempting  to 
influence,  or  offering  or  agreeing  to 
attempt  to  influence,  the  official  action 
of  any  officer  or  employee  of  the 
Internal  Revenue  Service  by  the  use  of 
threats,  false  accusations,  duress  or 
coercion,  by  the  offer  of  any  special 
inducement  or  promise  of  advantage  or 
by  the  bestowing  of  any  gift,  favor  or 
thing  of  value. 

(i)  Disbarment  or  suspension  from 
practice  as  an  attorney,  certified  public 
accountant,  public  accountant,  or 
actuary  by  any  duly  constituted  . 
authority  of  any  State,  possession, 
territory.  Commonwealth,  the  District  of 
Columbia,  any  Federal  court  of  record  or 
any  Federal  agency,  body  or  board. 

(j)  Knowingly  aiding  and  abetting 
another  person  to  practice  before  the 
Internal  Revenue  Service  during  a 
period  of  suspension,  disbarment,  or 
ineligibility  of  such  other  person. 

(k)  Contemptuous  conduct  in 
connection  with  practice  before  the 
Internal  Revenue  Service,  including  the 
use  of  abusive  language,  making  false 
accusations  and  statements,  knowing 
them  to  be  false,  or  circulating  or 
publishing  malicious  or  libelous  matter. 

(I)  Giving  a  false  opinion,  knowingly, 
recklessly,  or  through  gross 
incompetence,  including  an  opinion 
which  is  intentionally  or  recklessly 
misleading,  or  engaging  in  a  pattern  of 
providing  incompetent  opinions  on 
questions  arising  imder  the  Federal  tax 
laws.  False  opinions  described  in  this 
paragraph  (1)  include  those  which 
reflect  or  result  from  a  knowing 
misstatement  of  fact  or  law,  frpm  an 
assertion  of  a  position  known  to  be 
unwarranted  under  existing  law,  from 
coimseling  or  assisting  in  conduct 
known  to  be  illegal  or  fraudulent,  from 
concealing  matters  required  by  law  to  be 
revealed,  or  from  consciously 
disregarding  information  indicating  that 
material  facts  expressed  in  the  tax 
opinion  or  offering  material  are  false  or 
misleading.  For  purposes  of  this 
paragraph,  reckless  conduct  is  a  highly 
luireasonable  omission  or 
misrepresentation  involving  an  extreme 
departure  from  the  standards  of 
ordinary  care  that  a  practitioner  should 
observe  under  the  circiunstances.  A 
pattern  of  conduct  is  a  factor  that  will 
he  taken  into  account  in  determining 
whether  a  practitioner  acted  knowingly, 
recklessly,  or  through  gross 
incompetence.  Gross  incompetence 
includes  conduct  that  reflects  gross 
indifference,  preparation  which  is 
grossly  inadequate  under  the 
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circumstances,  and  a  consistent  failure 
to  perform  obligations  to  the  client. 

1 1 0.52    Violation  of  regulations. 

A  practitioner  may  be  censured, 
suspended  or  disbarred  from  practice 
before  the  Internal  Revenue  Service  for 
any  of  the  following — 

fa)  Willfully  violating  any  of  the 
regulations  contained  in  this  part. 

Tb)  Recklessly  or  through  gross 
incompetence  (within  the  meaning  of 
§  10.51(1))  violating  §  10.33,  §  10.34,  or 
§10.35. 

f  10.53    Receipt  of  Information  concerning 
practitioner. 

(a)  Officer  or  employee  of  the  Internal 
Revenue  Service.  If  an  officer  or 
employee  of  the  Internal  Revenue 
Service  has  reason  to  believe  that  a 
practitioner  has  violated  any  provision 
of  this  part,  the  officer  or  employee  will 
promptly  make  a  written  report  to  the 
Director  of  Practice  of  the  alleged 
violation. 

(b)  Other  persons.  Any  person  other 
than  an  officer  or  employee  of  the 
Internal  Revenue  Service  having 
information  of  a  violation  of  any 
provision  of  this  part  may  make  an  oral 
or  wrritten  report  of  the  alleged  violation 
to  the  Director  of  Practice  or  any  officer 
or  employee  of  the  Service.  If  the  report 
is  made  to  an  officer  or  employee  of  the 
Service,  the  officer  or  employee  will 
make  a  vmtten  report  of  the  alleged 
violation  to  the  Director. 

Sut)part  D — Rules  Applicable  to 
Disciplinary  Proceedings 

S 1 0.60    Institution  of  proceeding. 

(a)  Whenever  the  Director  of  Practice 
determines  that  a  practitioner  violated 
any  provision  of  the  laws  or  regulations 
governing  practice  before  the  Internal 
Revenue  Service,  the  Director  may 
reprimand  the  practitioner  or,  in 
accordance  with  §  10.62,  institute  a 
proceeding  for  censure,  suspension,  or 
disbarment  of  the  practitioner. 

(b)  Whenever  the  Director  of  Practice 
is  advised  or  becomes  aware  that  a 
penalty  has  been  assessed  against  an 
appraiser  imder  section  6701(a)  of  the 
Internal  Revenue  Code,  the  Director  may 
reprimand  the  appraiser  or,  in 
accordance  with  §  10.62,  institute  a 
proceeding  for  disqualification  of  the 
appraiser. 

(c)  A  proceeding  for  censure, 
suspension,  or  disbarment  of  a 
practitioner  or  disqualification  of  an 
appraiser  is  instituted  by  the  filing  of  a 
complaint,  the  contents  of  which  are 
more  fully  described  in  §  10.62.  Except 
as  provided  in  §  10.82,  a  proceeding  will 
not  be  instituted  imder  this  section 
unless  the  proposed  respondent 


previously  has  been  advised  in  writing 
of  the  facts  or  conduct  warranting  such 
action  and  has  been  accorded  an 
opportunity  to  provide  an  explanation 
or  description  of  mitigating 
circiunstances. 


§  1 0.61    Conferences. 

(a)  In  general.  The  Director  of  Practice 
may  confer  with  a  practitioner  or  an 
appraiser  concerning  allegations  of 
misconduct  irrespective  of  whether  a 
proceeding  for  censure,  suspension, 
disbarment,  or  disqualification  has  been 
instituted  against  the  practitioner  or 
appraiser.  If  the  conference  results  in  a 
stipulation  in  connection  with  a 
proceeding  in  which  the  practitioner  or 
appraiser  is  the  respondent,  the 
stipulation  may  be  entered  in  the  record 
by  either  party  to  the  proceeding. 

(b)  Resignation  or  voluntary 
suspension  or  censure.  To  avoid  the 
institution  or  conclusion  of  a 
proceeding  under  paragraph  (a)  of 

§  10.60,  a  practitioner  may  offer  his  or 
her  consent  to  the  issuance  of  a  censure, 
suspension  or  disbarment,  or  may 
resign,  as  the  case  may  be,  from  practice 
before  the  Internal  Revenue  Service.  It  is 
within  the  discretion  of  the  Director  of 
Practice  to  accept  the  offered  censure, 
suspension,  disbarment,  or  resignation, 
in  accordance  with  the  consent  offered. 

(c)  Voluntary  disqualification.  To 
avoid  the  institution  or  conclusion  of  a 
proceeding  under  paragraph  (b)  of 

§  10.60,  an  appraiser  may  offer  his  or 
her  consent  to  disqualification.  It  is 
within  the  discretion  of  the  Director  of 
Practice  to  accept  the  offered 
disqualification  in  accordance  with  the 
consent  offered. 

§  1 0.62    Contents  of  complaint. 

(a)  Charges.  A  complaint  must  name 
the  respondent,  give  a  plain  and  concise 
description  of  the  allegations  that 
constitute  the  basis  for  the  proceeding, 
and  be  signed  by  the  Director  of 
Practice.  A  complaint  is  sufficient  if  it 
fairly  informs  the  respondent  of  the 
charges  brought  so  that  he  or  she  is  able 
to  prepare  a  defense.  In  the  case  of  a 
complaint  filed  against  an  appraiser,  the 
complaint  is  sufficient  if  it  refers  to  a 
penalty  imposed  previously  on  the 
respondent  under  section  6701(a)  of  the 
Internal  Revenue  Code. 

(b)  Demand  for  answer.  The  Director 
of  Practice  must  notify  the  respondent 
of  the  place  and  time  for  answering  the 
complaint,  the  time  for  which  may  not 
be  less  than  15  days  from  the  date  of 
service  of  the  complaint,  and  notice 
must  be  given  that  a  decision  by  default 
may  be  rendered  against  the  respondent 
in  the  event  an  answer  is  not  filed  as 
required. 


§  10.63    Service  of  complaint  and  other 
papers. 

(a)  Complaint.  The  complaint  or  a 
copy  of  the  complaint  must  be  served  on 
the  respondent  by  certified  mail  or  first 
class  mail,  as  provided  below;  by 
delivering  it  to  the  respondent  or  the 
respondent's  authorized  representative 
in  person;  by  leaving  it  at  the  office  or 
place  of  business  of  the  respondent  or 
the  respondent's  authorized 
representative;  or  in  any  other  manner 
that  has  been  agreed  to  by  the 
respondent.  Where  service  is  by 
certified  mail,  the  returned  post  office 
receipt  duly  signed  by  or  on  behalf  of 
the  respondent  will  be  proof  of  service. 
If  the  certified  mail  is  not  claimed  or 
accepted  by  the  respondent  and  is 
returned  undelivered,  complete  service 
may  be  made  on  the  respondent  by 
mailing  the  complaint  to  the  respondent 
by  first  class  mail,  provided  the 
complaint  is  addressed  to  the 
respondent  at  the  respondent's  last 
known  address  as  determined  under 
section  6212  of  the  Internal  Revenue 
Code  and  the  regulations  thereunder.  If 
service  is  made  on  the  respondent  or  the 
respondent's  authorized  representative 
in  person,  by  leaving  the  complaint  at 
the  office  or  place  of  business  of  the 
respondent  or  the  respondent's 
authorized  representative,  or  by  other 
means  agreed  to  by  the  respondent,  the 
sworn  or  affirmed  written  statement  of 
service  by  the  person  making  service, 
setting  forth  the  maimer  of  service, 
including  the  place,  recipient,  date  and 
time  of  service,  will  be  proof  of  service. 

(b)  Service  of  papers  other  than 
complaint.  Any  paper  other  than  the 
complaint  may  be  served  on  the 
respondent  as  provided  in  paragraph  (a) 
of  this  section  or  by  mailing  the  paper 
by  first  class  mail  to  the  respondent  at 
his  or  her  last  known  address  as 
determined  under  section  6212  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder,  or  by  mailing 
the  paper  by  first  class  mail  to  the 
respondent's  authorized  representative. 
This  mailing  constitutes  complete 
service. 

(c)  Filing  of  papers.  Whenever  the 
filing  of  a  paper  is  required  or  permitted 
in  connection  with  a  proceeding  under 
this  part,  and  the  place  of  filing  is  not 
specified  by  these  regulations,  rule,  or 
order  of  the  Administrative  Law  Judge, 
the  paper  must  be  filed  with  the 
Director  of  Practice,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224.  All  papers 
must  be  filed  in  duplicate. 


§10.64    Answer. 

(a)  Filing.  The  respondent's  answer 
must  be  filed  in  writing  within  the  time 
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specified  in  the  complaint  unless,  on 
application  of  the  respondent,  the  time 
is  extended  by  the  Director  of  Practice 
or  the  Administrative  Law  Judge.  The 
answer  is  to  be  filed  in  duplicate  with 
the  Director. 

(b)  Contents.  The  answer  must 
contain  a  statement  of  facts  that 
constitute  the  respondent's  grounds  of 
defense.  The  respondent  must 
specifically  admit  or  deny  each 
allegation  set  forth  in  the  complaint, 
except  that  the  respondent  may  state 
that  the  respondent  is  without  sufficient 
information  to  admit  or  deny  a  specific 
allegation.  The  respondent, 
nevertheless,  may  not  deny  a  material 
allegation  in  the  complaint  which  the 
respondent  knows  to  be  true,  or  state 
that  the  respondent  is  without  sufficient 
information  to  form  a  belief,  when  the 
respondent  possesses  the  required 
information.  The  respondent  also  must 
state  affirmatively  any  special  matters  of 
defense  on  which  he  or  she  relies. 

(c)  Failure  to  deny  or  answer 
allegations  in  the  complaint.  Every 
allegation  in  the  complaint  that  is  not 
denied  in  the  answer  is  deemed 
admitted  and  may  be  considered 
proved;  no  further  evidence  in  respect 
of  such  allegation  need  be  adduced  at  a 
hearing.  Failure  to  file  an  answer  within 
the  time  prescribed  (or  within  the  time 
for  answer  as  extended  by  the  Director 
of  Practice  or  the  Administrative  Law 
Judge),  constitutes  an  admission  of  the 
allegations  of  the  complaint  and  a 
waiver  of  hearing,  and  the 
Administrative  Law  Judge  may  make  the 
decision  by  default  without  a  hearing  or 
further  procedure. 

(d)  Signature.  The  answer  must  be 
signed  by  the  respondent  or  the 
respondent's  authorized  representative 
and  must  include  a  statement  directly 
above  the  signature  acknowledging  that 
the  statements  made  in  the  answer  are 
true  and  correct  and  that  knowing  and 
willful  false  statements  may  be 
pimishable  under  18  U.S.C.  1001. 

§  1 0.65    Supplemental  charges. 

If  it  appears  that  the  respondent,  in 
his  or  her  answer,  falsely  and  in  bad 
faith,  denies  a  material  allegation  of  fact 
in  the  complaint  or  states  that  the 
respondent  has  insufficient  knowledge 
to  form  a  belief,  when  the  respondent  in 
fact  possesses  such  information,  or  if  it 
appears  that  the  respondent  has 
knowingly  introduced  false  testimony 
during  proceedings  for  his  or  her 
censure,  suspension,  disbarment,  or 
disqualification,  the  Director  of  Practice 
may  file  supplemental  charges  against 
the  respondent.  The  supplemental 
charges  may  be  tried  with  other  charges 
in  the  case,  provided  the  respondent  is 


given  due  notice  of  the  charges  and  is 
afforded  an  opportunity  to  prepare  a 
defense  to  such  charges. 

§  1 0.66    Reply  to  answer. 

The  Director  of  Practice  may  file  a 
reply  to  the  respondent's  answer,  but 
unless  otherwise  ordered  by  the 
Administrative  Law  Judge,  no  reply  to 
the  respondent's  answer  is  required.  If 
a  reply  is  not  filed,  new  matter  in  the 
answer  is  deemed  denied. 

§  1 0.67    Proof;  variance;  amendment  of 
pleadings. 

In  the  case  of  a  variance  between  the 
allegations  in  pleadings  and  the 
evidence  adduced  in  support  of  the 
pleadings,  the  Administrative  Law 
Judge  may  order  or  authorize 
amendment  of  the  pleadings  to  conform 
to  the  evidence.  The  party  who  would 
otherwise  be  prejudiced  by  the 
amendment  must  be  given  a  reasonable 
opportunity  to  address  the  allegations  of 
the  pleadings  as  amended  emd  the 
Administrative  Law  Judge  must  make 
findings  on  any  issue  presented  by  the 
pleadings  as  amended. 

§  1 0.68    Motions  and  requests. 

Unless  the  Administrative  Law  Judge 
directs  otherwise,  motions  and  requests 
may  be  filed  with  the  Director  of 
Practice  or  with  the  Administrative  Law 
Judge. 

§  1 0.69    Representation. 

A  respondent  or  proposed  respondent 
may  appear  in  person  or  he  or  she  may 
be  represented  by  a  practitioner.  The 
Director  of  Practice  may  be  represented 
by  an  attorney  or  other  employee  of  the 
Internal  Revenue  Service. 

§  1 0.70    Administrative  Law  Judge. 

(a)  Appointment.  Proceedings  on 
complaints  for  the  censure,  suspension 
or  disbarment  of  a  practitioner  or  the 
disqualffication  of  an  appraiser  will  be 
conducted  by  an  Administrative  Law 
Judge  appointed  as  provided  by  5  U.S.C. 
3105. 

(b)  Powers  of  the  Administrative  Law 
Judge.  The  Administrative  Law  Judge, 
among  other  powers,  has  the  authority, 
in  connection  with  any  proceeding 
under  §  10.60  assigned  or  referred  to 
him  or  her,  to  do  the  following — 

(1)  Administer  oaths  and  affirmations; 

(2)  Make  rulings  on  motions  and 
requests,  which  rulings  may  not  be 
appealed  prior  to  the  close  of  a  hearing 
except  in  extraordinary  circumstances 
and  at  the  discretion  of  the 
Administrative  Law  Judge; 

(3)  Determine  the  time  and  place  of 
hearing  and  regulate  its  course  and 
conduct; 


(4)  Adopt  rules  of  procedure  and 
modify  the  same  from  time  to  time  as 
needed  for  the  orderly  disposition  of 
proceedings; 

(5)  Rule  on  offers  of  proof,  receive 
relevant  evidence,  and  examine 
witnesses; 

(6)  Take  or  authorize  the  taking  of 
depositions; 

(7)  Receive  and  consider  oral  or 
written  aimmient  on  facts  or  law; 

(8)  Hold  or  provide  for  the  holding  of 
conferences  for  the  settlement  or 
simplification  of  the  issues  with  the 
consent  of  the  parties; 

(9)  Perform  such  acts  and  take  such 
measures  as  are  necessary  or 
appropriate  to  the  efficient  conduct  of 
any  proceeding;  and 

(10)  Make  decisions. 

§10.71    Hearings. 

(a)  In  general.  An  Administrative  Law 
Judge  will  preside  at  the  hearing  on  a 
complaint  filed  under  paragraph  (c)  of 

§  10.60  for  the  censure,  suspension,  or 
disbarment  of  a  practitioner  or 
disqualification  of  an  appraiser. 
Hearings  will  be  stenographically 
recorded  and  transcribed  and  the 
testimony  of  witnesses  will  be  taken 
under  oath  or  affirmation.  Hearings  will 
be  conducted  pursuant  to  5  U.S.C.  556. 
A  hearing  in  a  proceeding  requested 
imder  paragraph  (g)  of  §  10.82  will  be 
conducted  de  novo. 

(b)  Failure  to  appear.  If  either  party  to 
the  proceeding  fails  to  appear  at  the 
hearing,  after  notice  of  the  proceeding 
has  been  sent  to  him  or  her,  the  party 
will  be  deemed  to  have  waived  the  right 
to  a  hearing  and  the  Administrative  Law 
Judge  may  make  his  or  her  decision 
against  the  absent  peuty  by  default. 

§10.72    Evidence. 

(a)  In  general.  The  rules  of  evidence 
prevailing  in  courts  of  law  and  equity 
are  not  controlling  in  hearings  on 
complaints  filed  under  paragraph  (c)  of 
§  10.60.  However,  the  Administrative 
Law  Judge  may  exclude  evidence  that  is 
irrelevant,  immaterial,  or  unduly 
repetitious. 

(b)  Depositions.  The  deposition  of  any 
witness  taken  piu-suant  to  §  10.73  may 
be  admitted  into  evidence  in  any 
proceeding  instituted  imder  §  10.60. 

(c)  Proof  of  documents.  Official 
documents,  records,  and  papers  of  the 
Internal  Revenue  Service  and  the  Office 
of  Director  of  Practice  are  admissible  in 
evidence  without  the  production  of  an 
officer  or  employee  to  authenticate 
them.  Any  such  documents,  records, 
and  papers  may  be  evidenced  by  a  copy 
attested  or  identified  by  an  officer  or 
employee  of  the  Service  or  the  Treasury 
Department,  as  the  case  may  be. 
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(d)  Exhibits.  If  any  document,  record, 
or  other  paper  is  introduced  in  evidence 
as  an  exhibit,  the  Administrative  Law 
Judge  may  authorize  the  withdrawal  of 
the  exhibit  subject  to  any  conditions 
that  he  or  she  deems  proper. 

(e)  Objections.  Objections  to  evidence 
are  to  be  made  in  short  form,  stating  the 
grounds  for  the  objection.  Except  as 
ordered  by  the  Administrative  Law 
Judge,  argxmient  on  objections  will  not 
be  recorded  or  transcribed.  Ridings  on 
objections  are  to  be  a  part  of  the  record, 
but  no  exception  to  a  ruling  is  necessary 
to  preserve  the  rights  of  the  parties. 

§10.73    Depositions. 

(a)  Depositions  for  use  at  a  hearing 
may  be  taken,  with  the  written  approval 
of  the  Administrative  Law  Judge,  by 
either  the  Director  of  Practice  or  the 
respondent  or  their  duly  authorized 
representatives.  Depositions  may  be 
taken  before  any  officer  duly  authorized 
to  administer  an  oath  for  general 
purposes  or  before  an  officer  or 
employee  of  the  Internal  Revenue 
Service  who  is  authorized  to  administer 
an  oath  in  internal  revenue  matters. 

(b)  The  party  taking  the  deposition 
must  provide  the  deponent  and  the 
other  party  with  10  days  written  notice 
of  the  deposition,  unless  the  deponent 
and  the  parties  agree  otherwise.  The 
notice  must  specify  the  name  of  the 
deponent,  the  time  and  place  where  the 
deposition  is  to  be  taken,  and  whether 
the  deposition  will  be  taken  by  oral  or 
written  interrogatories.  When  a 
deposition  is  taken  by  written 
interrogatories,  any  cross-examination 
also  will  be  by  written  interrogatories. 
Copies  of  the  written  interrogatories 
must  be  served  on  the  other  party  with 
the  notice  of  deposition,  and  copies  of 
any  written  cross-interrogation  must  be 
mailed  or  delivered  to  the  opposing 
party  at  least  5  days  before  the  date  that 
the  deposition  will  be  taken,  imless  the 
parties  mutually  agree  otherwise.  A 
party  on  whose  behalf  a  deposition  is 
taken  must  file  the  responses  to  the 
written  interrogatories  or  a  transcript  of 
the  oral  deposition  with  the 
Administrative  Law  Judge  and  serve 
copies  on  the  opposing  parfy  and  the 
deponent.  Expenses  in  the  reporting  of 
depositions  will  be  borne  by  the  party 
that  requested  the  deposition. 

§10.74    Transcript 

In  cases  where  the  hearing  is 
stenographically  reported  by  a 
Government  contract  reporter,  copies  of 
the  transcript  may  be  obtained  from  the 
reporter  at  rates  not  to  exceed  the 
maximum  rates  fixed  by  contract 
between  the  Government  and  the 
reporter.  Where  the  hearing  is 


stenographically  reported  by  a  regular 
employee  of  the  Internal  Revenue 
Service,  a  copy  will  be  supplied  to  the 
respondent  either  without  charge  or 
upon  the  payment  of  a  reasonable  fee. 
Copies  of  exhibits  introduced  at  the 
hearing  or  at  the  taking  or  depositions 
will  be  supplied  to  the  parties  upon  the 
payment  of  a  reasonable  fee  (Sec.  501, 
Public  Law  82-137)  (65  Stat.  290)  (31 
U.S.C.  483a). 

§  1 0.75    Proposed  findings  and 
conclusions. 

Except  in  cases  where  the  respondent 
has  failed  to  answer  the  complaint  or 
where  a  party  has  failed  to  appear  at  the 
hearing,  the  parties  must  be  afforded  a 
reasonable  opportunity  to  submit 
proposed  findings  and  conclusions  and 
their  supporting  reasons  to  the 
Administrative  Law  Judge. 

§  10.76    Decision  of  tlie  Administrative  Law 
Judge. 

As  soon  as  practicable  after  the 
conclusion  of  a  hearing  and  the  receipt 
of  any  proposed  findings  and 
conclusions  timely  submitted  by  the 
parties,  the  Administrative  Law  Judge 
will  make  the  decision  in  the  case.  "The 
decision  must  include  a  statement  of 
findings  and  conclusions,  as  well  as  the 
reasons  or  basis  for  making  such 
findings  and  conclusions,  and  an  order 
of  censure,  suspension,  disbarment, 
disqualification,  or  dismissal  of  the 
complaint.  The  Administrative  Law 
Judge  will  file  the  decision  with  the 
Director  of  Practice,  who  will  transmit 
a  copy  of  the  decision  to  the  respondent 
or  the  respondent's  authorized 
representative.  In  the  absence  of  an 
appeal  to  the  Secretary  of  the  Treasury, 
or  review  of  the  decision  on  motion  of 
the  Secretary,  the  decision  of  the 
Administrative  Law  Judge  will  without 
further  proceedings  become  the  decision 
of  the  Secretary  of  the  Treasury  30  days 
after  the  date  of  the  Administrative  Law 
Judge's  decision. 

§  10.77    Appeal  to  the  Secretary. 

Within  30  days  from  the  date  of  the 
Administrative  Law  Judge's  decision, 
either  party  may  appeal  to  the  Secretary 
of  the  Treeisury,  or  his  or  her  designate. 
The  respondent  must  file  his  or  her 
appeal  with  the  Director  of  Practice  in 
duplicate  and  notice  of  appeal  must 
include  exceptions  to  the  decision  of  the 
Administrative  Law  Judge  and 
supporting  reasons  for  such  exceptions. 
If  the  Director  files  an  appeal,  he  or  she 
must  transmit  a  copy  to  the  respondent. 
Within  30  days  after  receipt  of  an  appeal 
or  copy  thereof,  the  other  party  may  file 
a  reply  brief  in  duplicate  with  the 
Director.  If  the  reply  brief  is  filed  by  the 


Director,  he  or  she  must  transmit  a  copy 
of  it  to  the  respondent.  The  Director 
must  transmit  the  entire  record  to  the 
Secretary  of  the  Treasiuy,  or  his  or  her 
designate,  after  the  appeal  and  any  reply 
brief  has  been  filed. 

§  1 0.78    Decision  of  the  Secretary. 

On  appeal  from  or  review  of  the 
decision  of  the  Administrative  Law 
Judge,  the  Secretary  of  the  Treasury,  or 
his  or  her  designate,  will  make  the 
agency  decision.  A  copy  of  the  agency's 
decision  will  be  transmitted  to  the 
respondent  by  the  Director  of  Practice. 

§  1 0.79    Effect  of  disbarment,  suspension, 
or  censure. 

(a)  Disbarment.  Where  the  final  order 
in  a  case  is  against  the  respondent  and 
is  for  disbarment,  the  respondent  will 
not  be  permitted  to  practice  before  the 
Intemsil  Revenue  Service  unless  and 
until  authorized  to  do  so  by  the  Director 
of  Practice  pursuant  to  §  10.81. 

(b)  Suspension.  Where  the  final  order 
in  a  case  is  against  the  respondent  and 
is  for  suspension,  the  respondent  will 
not  be  permitted  to  practice  before  the 
Internal  Revenue  Service  during  the 
period  of  suspension. 

(c)  Censure.  Where  the  final  order  in 
the  case  is  against  the  respondent  and 
is  for  censure,  the  respondent  may  be 
permitted  to  practice  before  the  Internal 
Revenue  Service,  but  the  respondent's 
future  representations  may  be  subject  to 
conditions  prescribed  by  the  Director  of 
Practice  designed  to  promote  high 
standards  of  conduct.  For  example, 
where  a  practitioner  is  censured  because 
he  or  she  failed  to  advise  his  or  her 
clients  about  a  potential  conflict  of 
interest  and  obtain  the  clients'  written 
consents,  the  Director  of  Practice  may 
require  the  practitioner  to  provide  the 
Director  or  another  Internal  Revenue 
Service  official  with  a  copy  of  all  future 
consents  obtained  by  the  practitioner, 
whether  or  not  such  consents  are 
specffically  requested. 

§  10.80    Notice  of  disbarment  suspension, 
censure,  or  disqualification. 

On  the  issuance  of  a  final  order 
censuring,  suspending,  or  disbarring  a 
practitioner  or  a  final  order 
disqualifying  an  appraiser,  the  Director 
of  Practice  may  give  notice  of  the 
censure,  suspension,  disbarment,  or 
disquaUfication  to  appropriate  officers 
and  employees  of  the  Internal  Revenue 
Service  and  to  interested  departments 
and  agencies  of  the  Federal  government. 
The  Director  may  determine  the  manner 
of  giving  notice  to  the  proper  authorities 
of  the  State  by  which  the  censured, 
suspended,  or  disbarred  person  was 
licensed  to  practice. 
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The  Director  of  Practice  may  entertain 
a  petition  for  reinstatement  from  any 
person  disbarred  from  practice  before 
the  Internal  Revenue  Service  or  any 
disqualified  appraiser  after  the 
expiration  of  5  years  following  such 
disbarment  or  disqualification. 
Reinstatement  may  not  be  granted 
unless  the  Director  is  satisfied  that  the 
petitioner,  thereafter,  is  not  likely  to 
conduct  himself  contrary  to  the 
regulations  in  this  part,  and  that 
granting  such  reinstatement  would  not 
be  contrary  to  the  public  interest. 

§10.82    Expedited  suspension  upon 
criminal  conviction  or  loss  of  license  for 
cause. 

(a)  When  applicable.  Whenever  the 
Director  of  Practice  determines  that  a 
practitioner  is  described  in  paragraph 
(b)  of  this  section,  the  Director  may 
institute  a  proceeding  under  this  section 
to  suspend  the  practitioner  from 
practice  before  the  Internal  Revenue 
Service. 

(b)  To  whom  applicable.  This  section 
applies  to  any  practitioner  who,  within 
5  years  of  the  date  a  complaint 
instituting  a  proceeding  imder  this 
section  is  served — 

(1)  Has  had  his  or  her  license  to 
practice  as  an  attorney,  certified  public 
accoimtant,  or  actuary  suspended  or 
revoked  for  cause  (not  including  a 
failure  to  pay  a  professional  licensing 
fee)  by  any  authority'  or  court,  agency, 
body,  or  board  described  in  §  10.51  (i);  or 

(2)  Has  been  convicted  of  any  crime 
imder  title  26  of  the  United  States  Code, 
any  crime  involving  dishonesty  or 
breach  of  trust,  or  any  felony  for  which 
the  conduct  involved  renders  the 
practitioner  unfit  to  practice  before  the 
Internal  Revenue  Service. 

(c)  Instituting  a  proceeding.  A 
proceeding  under  this  section  will  be 
instituted  by  a  complaint  that  names  the 
respondent,  is  signed  by  the  Director  of 
Practice,  is  filed  in  the  Director's  office, 
and  is  served  according  to  the  rules  set 
forth  in  paragraph  (a)  of  §  10.63.  The 
complaint  must  give  a  plain  and  concise 
description  of  the  allegations  that 
constitute  the  basis  for  the  proceeding. 
The  complaint  must  notify  the 
respondent — 

(1)  Of  the  place  and  due  date  for  filing 
an  answer; 

(2)  That  a  decision  by  defriult  may  be 
rendered  if  the  respondent  fails  to  file 
an  answer  as  required; 

(3)  That  the  respondent  may  request 
a  conference  with  the  Director  of 
Practice  to  address  the  merits  of  the 
complaint  and  that  any  such  request 
must  be  made  in  the  answer;  and 


(4)  That  the  respondent  may  be 
suspended  either  immediately  following 
the  expiration  of  the  period  by  which  an 
answer  must  be  filed  or,  if  a  conference 
is  requested,  immediately  following  the 
conference. 

(d)  Answer.  The  answer  to  a 
complaint  described  in  this  section 
must  be  filed  no  later  than  30  calendar 
days  following  the  date  the  complaint  is 
served,  unless  the  Director  of  Practice 
extends  the  time  for  filing.  The  answer 
must  be  filed  in  accordance  with  the 
rules  set  forth  in  §  10.64,  except  as 
otherwise  provided  in  this  section.  A 
respondent  is  entitled  to  a  conference 
with  the  Director  only  if  the  conference 
is  requested  in  a  timely  filed  answer.  If 
a  request  for  a  conference  is  not  made 
in  the  answer  or  the  answer  is  not 
timely  filed,  the  respondent  will  be 
d^med  to  have  waived  his  or  her  Tight 
to  a  conference  emd  the  Director  may 
suspend  such  respondent  at  any  time 
following  the  date  on  which  the  answer 
was  due. 

(e)  Conference.  The  Director  of 
Practice  or  his  or  her  designee  will 
preside  at  a  conference  described  in  this 
section.  The  conference  will  be  held  at 

a  place  and  time  selected  by  the 
Director,  but  no  sooner  than  14  calendar 
days  after  the  date  by  which  the  answer 
must  be  filed  with  the  Director,  imless 
the  respondent  agrees  to  an  earlier  date. 
An  authorized  representative  may 
represent  the  respondent  at  the 
conference.  Following  the  conference, 
upon  a  finding  that  the  respondent  is 
described  in  paragraph  (b)  of  this 
section,  or  upon  the  respondent's  failure 
to  appear  at  the  conference  either 
personally  or  through  an  authorized 
representative,  the  Director  may 
immediately  suspend  the  respondent 
from  practice  before  the  Internal 
Revenue  Service. 

(f)  Duration  of  suspension.  A 
suspension  under  this  section  will 
commence  on  the  date  that  written 
notice  of  the  suspension  is  issued.  A 
practitioner's  suspension  will  remain 
effective  until  the  earlier  of  the 
following — 

(1)  The  Director  of  Practice  lifts  the 
suspension  after  determining  that  the 
practitioner  is  no  longer  described  in 
paragraph  (b)  of  this  section  or  for  any 
other  reason;  or 

(2)  The  suspension  is  lifted  by  an 
Administrative  Law  Judge  or  the 
Secretary  of  the  Treasury  in  a 
proceeding  referred  to  in  paragraph  (g) 
of  this  section  and  instituted  under 
§10.60. 

(g)  Proceeding  instituted  under 
§  10.60.  U  the  Director  of  Practice 
suspends  a  practitioner  under  this 
section,  the  practitioner  may  ask  the 


Director  to  issue  a  complaint  imder 
§  10.60.  The  request  must  be  made  in 
writing  within  2  years  from  the  date  on 
which  the  practitioner's  suspension 
commences.  The  Director  must  issue  a 
complaint  requested  under  this 
paragraph  within  30  calendar  days  of    • 
receiving  the  request. 

Subpart  E — General  Provisions 
§10.90    Records. 

(a)  Availability.  The  Director  of 
Practice  will  meike  available  for  public 
inspection  at  the  Office  of  Director  of 
Practice  the  roster  of  all  persons 
enrolled  to  practice,  the  roster  of  all 
persons  censured,  suspended,  or 
disbarred  from  practice  before  the 
Internal  Revenue  Service,  and  the  roster 
of  all  disqualified  appraisers.  Other 
records  of  the  Director  may  be  disclosed 
upon  specific  request,  in  accordance 
with  the  applicable  disclosure  rules  of 
the  Internal  Revenue  Service  and  the 
Treasury  Department. 

(b)  Disciplinary  procedures.  A  request 
by  a  practitioner  or  appraiser  that  a 
hearing  in  a  disciplinary  proceeding 
concerning  him  or  her  be  public,  and 
that  the  record  of  such  disciplinary 
proceeding  be  made  available  for 
inspection  by  interested  persons  may  be 
granted  by  the  Director  of  Practice 
where  the  parties  stipulate  in  advance  to 
protect  from  disclosure  confidential  tax 
information  in  accordance  with  all 
applicable  statutes  and  regulations. 

§10.91    Saving  clause. 

Any  proceeding  instituted  under  this 
part,  but  not  closed  prior  to  the  effective 
date  of  these  revised  regulations,  will 
not  be  affected  by  the  revisions.  Any 
proceeding  under  this  part  based  on 
conduct  engaged  in  prior  to  the  effective 
date  of  these  regulations  may  be 
instituted  subsequent  to  the  effective 
date  of  these  revisions.  Conduct  engaged 
in  prior  to  the  effective  date  of  these 
regulations  is  subject  to  the  regulations 
in  effect  at  the  time  the  conduct 
occurred. 

§10.92    Special  orders. 

The  Secretary  of  the  Treasury  reserves 
the  power  to  issue  such  special  orders 
as  he  or  she  deems  proper  in  any  cases 
within  the  purview  of  this  part. 
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§10.93    Effective  date. 

Subject  to  §  10.91,  Part  10  is 
applicable  on  the  date  final  regulations 
are  published  in  the  Federal  Register. 

Roliert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  3.  2001. 
Jonathan  Talisman, 
Assistant  Secretary  (Tax  Policy). 
(FR  Doc.  01^99  Filed  1-11-01;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  540 

Highly  Enriched  Uranium  (HEU) 
Agreement  Assets  Control  Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Interim  rule. 

NUMMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  E)epartment  of  the 
Treasury  is  issuing  regulations  to 
implement  the  President's  declaration 
in  Executive  Order  13159  of  June  21, 
2000  of  a  national  emergency  and  order 
blocking  certain  property  and  interests 
in  property  of  the  Government  of  the 
Russian  Federation  that  are  directly 
related  to  the  implementation  of  the 
Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Russian  Federation 
Concerning  the  Disposition  of  Highly 
Enriched  Uranium  Extracted  from 
Nuclear  Weapons,  dated  February  18, 
1993,  and  related  contracts  and 
agreements. 

DATES:  Effective  date:  January  12,  2001. 
Comments:  Written  comments  must 
be  received  no  later  than  February  12, 
2001.  Comments  may  be  submitted 
either  via  regular  mail  to  the  attention 
of  David  W.  Mills,  Chief,  Policy 
Planning  and  Program  Management 
Division,  rm.  2176  Main  Treasury 
Annex,  1500  Pennsylvania  Ave.,  NW., 
Washington.  DC  20220  or  via  OF  AG's 
website  (http://www.treas.gov/ofac). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  Wood,  Chief  of  Compliance 
Programs,  tel.:  202/622-2490.  Steve  I. 
Pinter,  Acting  Chief  of  Licensing,  tel.: 
202/622-2480,  or  Barbara  C.  Hammerle, 
Acting  Chief  Counsel,  tel.:  202/622- 
2410,  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATK>N: 

Electronic  Availability 

This  document  is  available  as  an 
"electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAG,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat*  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 


Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  June  21,  2000,  the  President 
issued  Executive  Order  13159  (65  FR 
39279,  June  26,  2000),  declaring  a 
national  emergency  with  respect  to  the 
risk  of  nuclear  proliferation  created  by 
the  accumulation  of  a  large  volume  of 
weapons-usable  fissile  material  in  the 
territory  of  the  Russian  Federation  and 
invoking  the  authority  of,  inter  alia,  the 
International  Emergency  Economic 
Powers  Act,  50  U.S.C.  1701  et  seq. 
("lEEPA").  Pursuant  to  the  Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Russian  Federation  Concerning 
the  Disposition  of  Highly  Eiuriched 
Uranium  Extracted  from  Nuclear 
Weapons,  dated  February  18,  1993,  and 
related  contracts  and  agreements 
(collectively,  the  "HEU  Agreements"), 
weapons-grade  uranium  extracted  frt>m 
Russian  nuclear  weapons  is  converted 
to  low  enriched  uranium  for  use  in 
commercial  reactors.  The  order  blocks 
and  protects  from  attachment,  judgment, 
decree,  lien,  execution,  garnishment,  or 
other  judicial  process  that  property  and 
interests  in  property  of  the  Government 
of  the  Russian  Federation  that  are 
directly  related  to  the  implementation  of 
the  HEU  Agreements  that  are  in  the 
United  States,  that  are  or  hereafter  come 
within  the  United  States,  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  U.S.  persons,  including  their 
overseas  branches.  The  order  authorizes 
the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretaries  of 
State  and  Energy,  to  take  such  actions, 
including  the  promulgation  of  rules  and 
regulations,  as  may  be  necessary  to  carry 
out  the  purposes  of  the  order.  To 
implement  Executive  Order  13159  the 
office  of  Foreign  Assets  Control  of  the 
U.S.  Department  of  the  Treasiuy  is 
promulgating  the  HEU  Agreement 
Assets  Control  Regulations  (the 
"Regulations"). 

Section  540.201  of  subpart  B  of  the 
Regulations  implements  section  2  of 
Executive  Order  13129  (the  "Executive 
Order")  by  blocking  that  property  and 
interests  in  property  of  the  Government 
of  the  Russian  Federation  that  are 
directly  related  to  the  implementation  of 
the  HEU  Agreements  that  are  in  the 
United  States,  that  hereafter  come 
within  the  United  States,  or  that  are  or 
hereafter  come  within  the  possession  or 


control  of  U.S.  persons,  including  their 
overseas  branches.  Section  540.201 
implements  section  2  of  the  Executive 
Order  by  prohibiting  U.S.  persons  from 
transferring,  paying,  exporting, 
withdrawing  or  otherwise  dealing  in 
property  blocked  piu^uant  to  the 
Executive  Order. 

Section  540.202  also  implements 
section  2  of  the  Executive  Order  by 
making  null  and  void  any  transfer  or 
attempted  transfer  of  blocked  property 
after  the  effective  date  of  the  Executive 
Order  absent  a  license  or  other 
authorization  issued  pursuant  to  the 
Executive  Order  and  this  part. 

Subpart  C  provides  definitions  of 
terms  used  in  the  Regulations.  Subpart 
D  sets  forth  interpretive  guidance  for  the 
Regulations.  For  example,  §  540.405 
makes  clear  that  any  transaction  that  is 
ordinarily  incident  to  a  licensed 
transaction  and  necessary  to  give  effect 
to  the  licensed  transaction  is  also 
authorized,  except  in  the  case  where 
such  an  ordinarily  incident  transaction 
involves  any  attachment,  judgment, 
decree,  lien,  execution,  garnishment,  or 
other  judicial  process  which  has  the 
effect  of  enciunbering  the  property  or 
interest  in  property  of  the  Government 
of  the  Russian  Federation  directly 
related  to  the  implementation  of  the 
HEU  Agreements  in  any  manner  that  is 
not  explicitly  authorized  within  the 
terms  of  the  license. 

Transactions  otherwise  prohibited 
under  part  540  but  found  to  be 
consistent  with  U.S.  policy  may  be 
authorized  by  general  licenses 
contained  in  subpart  E  or  by  a  specific 
license  issued  pursuant  to  the 
procediu^s  described  in  subpart  D  of 
part  501  of  31  CFR  chapter  V.  The 
general  licenses  contained  in  subpart  E 
include  an  authorization  in  §  540.504 
for  U.S.  financial  institutions  to  debit 
blocked  accounts  for  normal  service 
charges.  Penalties  for  violations  of  the 
Regulations  are  described  in  subpart  G 
of  the  Regidations. 

Because  the  RegiUations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date,  are  inapplicable. 
However,  because  of  the  importance  of 
the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 
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The  period  for  submission  of 
comments  will  close  February  12,  2001. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  caiuiot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials 
when  submitted  by  regular  mail  to  the 
person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record.  Copies  of  public  record 
concerning  these  regulations  will  be 
made  available,  not  sooner  than  March 
13,  2001,  and  will  be  obtainable  from 
OF  AG's  website  [http://www.treas.gov/ 
ofac).  If  that  service  is  imavailable, 
written  requests  for  copies  may  be  sent 
to:  Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220,  Attn:  Merete  Evans. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  the  Regidations  are  contained  in  31 
CFR  part  501  (the  "Reporting  and 
Procediu-es  Regulations").  Piu'suant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  ("OMB")  imder  control 
number  1505-0164.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  control 
number. 

List  of  Subjects  in  CFR  Part  540 

Administrative  practice  and 
procedure.  Blocking  of  assets, 
Government  of  the  Russian  Federation, 
HEU  Agreement,  Nuclear  materials. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Uranium. 

For  the  reasons  set  forth  in  the 

Ereamble,  31  CFR  chapter  V  is  amended 
y  adding  part  540  to  read  as  follows: 


PART  540-HIGHLY  ENRICHED 
URANIUM  (HEU)  AGREEMENT 
ASSETS  CONTROL  REGULATIONS 

Subpart  A— Relation  of  This  Part  to  Other 
Laws  and  Regulations 

Sec. 

540.101     Relation  of  this  part  to  other  laws 
and  regulations. 

Subpart  B — Prohibitions 

540.201  Prohibited  transactions  involving 
blocked  property. 

540.202  Effect  of  transfers  violating  the 
provisions  of  this  part. 

540.203  Holding  of  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment. 

Subpart  C— General  Definitions 

540.301  Blocked  account;  blocked 
property. 

540.302  Effective  date. 

540.303  Entity. 

540.304  Government  of  the  Russian 
Federation. 

540.305  HEU  Agreements. 

540.306  Highly  Enriched  Uranium. 

540.307  Licenses;  general  and  speciflc. 

540.308  Low  Enriched  Uranium. 

540.309  Natural  uranium. 

540.310  Person. 

540.311  Property;  property  interest. 

540.312  Transfer. 

540.313  United  States. 

540.314  United  States  person:  U.S.  person. 

540.315  Uranium-235  (U235). 

540.316  Uranium  enrichment. 

540.317  Uranium  feed;  natural  uranium 
feed. 

540.318  Uranium  Hexafluoride  (UF6). 

540.319  U.S.  financial  institution. 

Subpart  D — Interpretations 

540.401  Reference  to  amended  sections. 

540.402  Effect  of  amendment. 

540.403  Termination  and  acquisition  of  an 
interest  in  blocked  property. 

540.404  Setoffs  prohibited. 

540.405  Transactions  incidental  to  a 
;    licensed  transaction. 

Subpart  E — Licenses,  Authorizations  and 
Statements  of  Licensing  Policy 

540.501  Effect  of  license  or  authorization. 

540.502  Exclusion  from  licenses. 

540.503  Payments  and  transfers  to  blocked 
accounts  in  U.S.  financial  institutions. 

540.504  Entries  in  certain  accounts  for 
normal  ser\'ice  charges  authorized. 

Subpart  F — Reports 

540.601  ■  Records  and  reports. 

Sut>part  G — Penalties 

540.701  Penalties. 

540.702  Prepenalty  notice. 

540.703  Response  to  prepenalty  notice; 
informal  settlement. 

540.704  Penalty  imposition  or  withdrawal. 

540.705  Administrative  collection;  referral 
to  United  Stales  Department  of  Justice. 

Subpart  H — Procedures 

540.801  Procedures. 

540.802  Delegation  by  the  Secretary  of  the 
Treasury. 


Subpart  I— Paperwork  Reduetton  Act 

540.901     Paperwork  Reduction  Act  notice. 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b): 
50  U.S.C.  1601-1651.  1701-1706;  Pub.  L. 
101-410,  104  Stat.  890  (28  U.S.C.  2461  note); 
E.O.  13159.  65  FR  39279  (|une  26,  2000). 

Subpart  A— Relation  Of  This  Part  to 
Other  Laws  and  Regulations 

§540.101     Relation  of  this  part  to  other 
laws  and  regulations. 

(a)  This  part  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
chapter,  with  the  exception  of  part  501 
of  this  chapter,  the  recordkeeping  and 
reporting  requirements  and  license 
application  and  other  procedures  which 
apply  to  this  part.  Actions  taken 
piu^uant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part.  Differing  foreign 
policy  and  national  security 
circumstances  may  result  in  differing 
interpretations  of  similar  language 
among  the  parts  of  this  chapter.  No 
license  or  authorization  contained  in  or 
issued  piusuant  to  those  other  parts 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  any 
other  provision  of  law  or  regulation 
authorizes  any  transaction  prohibited  by 
this  part. 

(b)  Nothing  contained  in  these 
regulations  shall  relieve  a  person  from 
any  requirement  to  obtain  a  license  or 
other  authorization  from  any 
department  or  agency  of  the  United 
States  Government  in  compliance  with 
applicable  laws  and  regulations  subject 
to  the  jurisdiction  of  that  department  or 
agency,  and  no  license  contained  in  or 
issued  piu'suant  to  this  part  relieves  the 
involved  parties  from  complying  with 
any  other  applicable  laws  or  regulations. 

Subpart  B — Prohibitions 

§540.201     Prohibited  transactions 
involving  blocked  property. 

(a)  Except  as  otherwise  authorized  by 
regulations,  orders,  directives,  rulings, 
instructions,  licenses,  or  otherwise,  the 
property  or  property  interests  of  the 
Government  of  the  Russian  Federation 
that  are  directly  related  to  the 
implementation  of  the  Highly  Enriched 
Uranium  (HEU)  Agreements,  that  are  in 
the  United  States,  that  hereafter  come 
within  the  United  States,  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  U.S.  persons  are  blocked  and 
may  not  be  transferred,  paid,  exported, 
withdrawn  or  otherwise  dealt  in. 

(b)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific  license 
expressly  referring  to  this  part,  any 
attachment,  judgment,  decree,  lien. 
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execution,  garnishment,  or  other 
judicial  process  is  null  and  void  with 
respect  to  any  blocked  property  or 
interest  in  blocked  property  covered  by 
this  part. 

§  540.202    Effect  of  transfers  violating  ttie 
provisions  of  this  part. 

(a)  Any  transfer  after  the  effective  date 
(see  §  540.302)  that  is  in  violation  of  any 
provision  of  this  part  or  of  any 
regulation,  order,  directive,  ruling, 
instruction,  or  license  issued  pursuant 
to  this  part,  and  that  involves  any 
property  or  interest  in  property  blocked 
pursuant  to  §  540.201(a)  is  null  and  void 
and  shall  not  be  the  basis  for  the 
assertion  or  recognition  of  any  interest 
in  or  right,  remedy,  power,  or  privilege 
with  respect  to  such  property  or 
property  interests. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in,  any  property  or  interest 
in  property  blocked  pursuant  to 

§  540.201,  imless  the  person  with  whom 
such  property  is  held  or  maintained, 
prior  to  that  date,  had  written  notice  of 
the  transfer  or  by  any  written  evidence 
had  recognized  such  transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a  transfer 
shall  validate  such  transfer  or  render  it 
enforceable  to  the  same  extent  that  it 
would  be  valid  or  enforceable  but  for 
the  provisions  of  the  International 
Emergency  Economic  Powers  Act,  this 
part,  and  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part. 

(d)  Transfers  of  property  that 
otherwise  would  be  null  and  void  or 
unenforceable  by  virtue  of  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 
whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 
in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  facts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  or  authorization  issued 


pursuant  to  this  part  and  was  not  so 
licensed  or  authorized,  or  if  a  license  or 
authorization  did  purport  to  cover  the 
transfer,  that  such  license  or 
authorization  had  been  obtained  by 
misrepresentation  of  a  third  party  or 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained;  and 

(3)  The  person  with  whom  such 
property  was  held  or  maintained  filed 
with  the  Office  of  Foreign  Assets 
Control  a  report  setting  forth  in  full  the 
circumstances  relating  to  such  transfer 
promptly  upon  discovery  that: 

(i)  Such  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license  or 
other  direction,  or  authorization  issued 
pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  If  a  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholdLag  of  material  facts  or 
was  otherwise  fraudulently  obtained. 

Note  to  paragraph  (d)  of  §  540.202:  The 

filing  of  a  report  in  accordance  with  the 
provisions  of  paragraph  (d)(3)  of  this  section 
shall  not  be  deemed  evidence  that  the  terms 
of  paragraphs  (d)(1)  and  (d)(2)  of  this  section 
have  been  satisfied.  [End  Note) 

§  540.203    Holding  of  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment 

(a)  Except  as  provided  in  paragraphs 
(c)  or  (d)  of  this  section,  or  as  otherwise 
directed  by  the  Office  of  Foreign  Assets 
Control,  any  U.S.  person  hold^g  funds, 
such  as  currency,  bank  deposits,  or 
liquidated  financial  obligations,  subject 
to  §  540.201  shall  hold  or  place  such 
funds  in  a  blocked  interest-bearing 
accoimt  located  in  the  United  States. 

(b)(1)  For  purposes  of  this  section  the 
term  blocked  interest-bearing  account 
means  a  blocked  accotmt: 

(i)  In  a  federally-insured  U.S.  bank, 
thrift  institution,  or  credit  union, 
provided  the  funds  are  earning  interest 
at  rates  which  are  commercially 
reasonable;  or 

(ii)  With  a  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934,  provided  the 
funds  are  invested  in  a  money  market 
fund  or  U.S.  Treasiuy  Bills. 

(2)  For  purposes  of  this  section,  a  rate 
is  commercially  reasonable  if  it  is  the 
rate  currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturity. 

(3)  Funds  he)d  or  placed  in  a  blocked 
account  piusuant  to  this  paragraph  (b) 
may  not  be  invested  in  instruments  the 
maturity  of  which  exceeds  180  days.  If 


interest  is  credited  to  a  separate  blocked 
account  or  sub-accoimt,  the  name  of  the 
accoimt  party  on  each  account  must  be 
the  same. 

(c)  Blocked  funds  held  in  instruments 
the  maturity  of  which  exceeds  180  days 
at  the  time  the  funds  become  subject  to 
§  540.201  may  continue  to  be  held  until 
maturity  in  the  original  instrument, 
provided  any  interest,  earnings,  or  other 
proceeds  derived  therefrom  are  paid 
into  a  blocked  interest-bearing  accoimt 
in  accordance  with  paragraph  (b)  or  (d) 
or  this  section. 

(d)  Blocked  funds  held  in  accounts  or 
instruments  outside  the  United  States  at 
the  time  the  funds  become  subject  to 

§  540.201  may  continue  to  be  held  in  the 
same  type  of  accoimts  or  instruments, 
provided  the  fimds  earn  interest  at  rates 
which  are  commerciaUy  reasonable. 

(e)  This  section  does  not  create  an 
affirmative  obligation  for  the  holder  of 
blocked  tangible  property,  such  as 
chattels  or  real  estate,  or  of  other 
blocked  property,  such  as  debt  or  equity 
securities,  to  sell  or  liquidate  such 
property  at  the  time  the  property 
becomes  subject  to  §  540.201.  However, 
the  Office  of  Foreign  Assets  Control  may 
issue  licenses  permitting  or  directing 
such  sales  in  appropriate  cases. 

(f)  Funds  subject  to  this  section  may 
not  be  held,  invested,  or  reinvested  in 
a  manner  which  provides  immediate 
financial  or  economic  benefit  or  access 
to  the  Government  of  the  Russian 
Federation  or  its  entities,  nor  may  their 
holder  cooperate  in  or  facilitate  the 
pledging  or  other  attempted  use  as 
collaterjd  of  blocked  funds  or  other 
assets. 

Subpart  C — General  Definitions 

§  540.301    Blocked  account;  blocked 
property. 

The  terms  blocked  account  and 
blocked  property  shall  mean  any 
account  or  property  subject  to  the 
prohibition  in  §  540.201  and  with 
respect  to  which  payments,  transfers, 
exportations,  withdrawals,  or  other 
dealings  may  not  be  made  or  effected 
except  pursuant  to  an  authorization  or 
license  from  the  Office  of  Foreign  Assets 
Control  expressly  authorizing  such 
action. 

§540.302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part  which  is  12:01  a.m..  Eastern 
Daylight  Time,  June  22,  2000. 

§540.303    Entity. 

The  term  entity  means  a  partnership, 
association,  trust,  joint  venture, 
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corporation,  or  other  organization, 
group,  or  subgroup. 

§  540.304    Government  of  the  Russian 
Federation. 

(a)  The  term  Government  of  the 
Russian  Federation  means  the 
Government  of  the  Russian  Federation, 
any  political  subdivision,  agency,  or 
instrumentality  thereof,  and  any  person 
owned  or  controlled  by,  or  acting  for  or 
on  behalf  of,  the  Government  of  the 
Russian  Federation. 

(b)  Any  person  or  entity  to  the  extent 
such  person  or  entity  is  or  has  been,  or 
to  the  extent  that  there  is  reasonable 
cause  to  believe  that  such  person  or 
entity  is,  or  has  been,  since  the  effective 
date,  (see  §540.302)  acting  or 
purporting  to  act  directly  or  indirectly 
on  behalf  of  any  of  the  foregoing. 

§540.305    HEU  Agreements. 

The  term  HEU  Agreements  means  the 
Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Russian  Federation 
Concerning  the  Disposition  of  Highly 
Enriched  Uranium  Extracted  from 
Nuclear  Weapons,  dated  February  18, 
1993;  the  Initial  Implementing  Contract, 
Contract  Number  DE-ACOl- 
93NE50067,  dated  January  14,  1994;  and 
all  current  and  future  amendments 
thereto;  as  well  as  the  related  current 
and  futiu^  implementing  agreements, 
memoranda  of  understanding,  protocols, 
and  contracts,  including  all  ciurent  and 
future  amendments  thereto,  to  include 
without  limitation  the  following: 

(a)  Memorandum  of  Agreement 
Between  the  United  States,  Acting  By 
and  Through  the  United  States 
Department  of  State,  and  the  United 
States  Department  of  Energy  and  the 
United  States  Enrichment  Corporation 
(USEC),  for  USEC  to  Serve  as  the  United 
States  Government's  Executive  Agent 
under  the  Agreement  Between  the 
United  States  and  the  Russian 
Federation  Concerning  the  Disposition 
of  Highly  Enriched  Uranium  Extracted 
from  Nuclear  Weapons,  dated  April  18, 
1997; 

(b)  Agreement  Between  the  United 
States  Department  of  Energy  and  the 
Ministry  of  the  Russian  Federation  for 
Atomic  Energy  Concerning  the  Transfer 
of  Source  Material  to  the  Russian 
Federation  signed  at  Washington  on 
March  24,  1999,  with  Implementing 
Agreement  and  Administrative 
Arrangement,  dated  March  24, 1999, 
and  related  letter  agreements;  and 

(c)  UF6  Feed  Component 
Implementing  Contract  Among  Cameco 
Europe  S.A.  and  Compagnie  General  des 
Matieres  Nucleaires  and  Nukem,  Inc. 
and  Nukem  Nukclear  Gmbh  and  AO 


Techsnabexport,  Tenex  Contract 

#  08843672/9010O-02D,  dated  March 

24,  1999. 

§  540.306    Highly  Enriched  Uranium  (HEU). 

The  term  highly  enriched  uranium  or 
HEU  means  uranium  enriched  to  twenty 
(20)  percent  or  greater  in  the  isotope 
U235. 

§  540.307    Licenses;  general  and  specific. 

(a)  Except  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

(b)  The  term  general  license  means 
any  license  or  authorization  the  terms  of 
which  are  set  forth  in  subpart  E  of  this 
part. 

(c)  The  term  specific  license  means 
any  license  or  authorization  not  set  forth 
in  subpart  E  of  this  part  but  issued 
pursuant  to  this  part. 

Note  to  §  540.307.  See  §  501.801  of  this 
chapter  on  licensing  procedures.  [End  note] 

§  540.308    Low  Enriched  Uranium  (LEU). 

The  term  low  enriched  uranium  or 
LEU  means  vuranium  enriched  to  less 
than  twenty  (20)  percent  in  the  isotope 
U235. 

§540.309    Natural  uranium. 

The  term  natural  uranium  means 
uraniiun  found  in  nature,  with  an 
average  concentration  of  0.711  percent 
by  weight  of  the  isotope  U235. 

§540.310    Person. 

The  term  person  means  an  individual 
or  entity. 

§540.311    Property;  property  interest 
The  terms  property  and  property 
interest  include  but  are  not  limited  to, 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
guarantees,  debentiures,  stocks,  bonds, 
coupons,  any  other  financial 
instnunents,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  nature  of  security,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership,  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereunder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors'  sales 
agreements,  land  contracts,  leaseholds, 
ground  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 
instruments,  trade  acceptances, 
royalties,  book  accounts,  accounts 
payable,  judgments,  patents, 
trademarks,  copyrights,  insurance 


policies,  safe  deposit  boxes  and  their 
contents,  annuities,  pooling  agreements, 
services  of  any  natiu«  whatsoever, 
contracts  of  whatever  nature 
whatsoever,  and  any  other  property, 
real,  personal,  or  mixed,  tangible  or 
intangible,  or  interests  therein,  present, 
future,  or  contingent. 

§540.312    Transfer. 

The  term  transfer  means  any  actual  or 
piuported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  piupose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directiy  or  indirectiy.  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property  and,  without  limitation 
upon  the  foregoing,  shall  include  the 
making,  execution,  or  delivery  of  any 
assignment,  power,  conveyance,  check, 
declaration,  deed,  deed  of  trust,  power 
of  attorney,  power  of  appointment,  bill 
of  sale,  mortgage,  receipt,  agreement, 
contract,  certificate,  gift,  sale,  affidavit, 
or  statement;  the  making  of  any 
payment;  the  setting  off  of  any 
obligation  or  credit;  the  appointment  of 
any  agent,  trustee,  or  fiduciary;  the 
creation  or  transfer  of  any  lien;  the 
issuance,  docketing,  filing,  or  levy  of  or 
under  any  judgment,  decree, 
attachment,  injunction,  execution,  or 
other  judicial  or  administrative  process 
or  order,  or  the  service  of  any 
garnishment;  the  acquisition  of  any 
interest  of  any  nature  whatsoever  by 
reason  of  a  judgment  or  decree  of  any 
foreign  country;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition, 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
security. 

§540.313    United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§540.314    United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  alien,  juridical 
person  organized  under  the  laws  of  the 
United  States  or  any  jurisdiction  within 
the  United  States,  including  foreign 
branches,  or  any  person  in  the  United 
States. 

§  540.31 5    Uranium-235  (U235). 

The  term  uranium-ZSS  or  U235  means 
the  fissile  isotope  found  in  natural 
uranium. 
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§540.316    Uranium  enrichment. 

The  term  uranium  enrichment  means 
the  process  of  increasing  the 
concentration  of  the  isotope  U235 
relative  to  that  of  the  isotope  U238. 

f  540^17    Uranium  feed;  natural  uranium 


The  term  uranium  feed  or  natural 
uranium  feed  means  natural  iu°anium  in 
the  form  of  UF6  suitable  for  uranium 
enrichment. 

S  540.31 8    Uranium  Hexafluoride  (UF6). 
The  term  uranium  hexafluoride  or 
UF6  means  a  compound  of  uranium  and 
fluorine. 

§  540.31 9    U.S.  financial  institution. 

The  term  U.S.  financial  institution 
means  any  U.S.  entity  (including  its 
foreign  branches)  that  is  engaged  in  the 
business  of  accepting  deposits,  making, 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  purchasing 
or  selling  foreign  exchange,  securities, 
commodity  futures  or  options,  or 
procuring  purchasers  and  sellers 
thereof,  as  principal  or  agent;  including 
but  not  limited  to,  depository 
institutions,  banks,  savings  banks,  trust 
companies,  securities  brokers  and 
dealers,  commodity  futures  and  options 
brokers  and  dealers,  forward  contract 
and  foreign  exchange  merchants, 
securities  and  commodities  exchanges, 
clearing  corporations,  investment 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies,  U.S.  affiliates, 
or  U.S.  subsidiaries  of  any  of  the 
foregoing.  This  term  includes  those 
branches,  offices  and  agencies  of  foreign 
financial  institutions  that  are  located  in 
the  United  States,  but  not  such 
institutions'  foreign  branches,  offices,  or 
agencies. 

SubfMirt  D — Interpretations 

S  540.401     Reference  to  amended  sections. 

Except  as  otherwise  specified, 
reference  to  any  section  of  this  part  or 
to  any  regtdation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  shall  be  deemed  to 
refer  to  the  same  as  ciurently  amended. 

§  540.402    Effect  of  amendment 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling, 
instruction,  or  license  issued  by  or 
under  the  direction  of  the  Director  of  the 
Office  of  Foreign  Assets  Control  shall 
not,  unless  otherwise  specifically 
provided,  affect  any  act  done  or  omitted 
to  be  done,  or  any  civil  or  criminal  suit 
or  proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
or  revocation.  All  penalties,  forfeitures. 


and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made. 

§  540.403    Termination  and  acquisition  of 
an  Interest  in  blocked  property. 

(a)  Whenever  a  transaction  Ucensed  or 
authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  away 
fi°om  the  Govenunent  of  the  Russian 
Federation,  such  property  shall  no 
longer  be  deemed  to  be  property  in 
which  the  Government  of  the  Russian 
Federation  has  or  has  had  an  interest 
imless  there  exists  in  the  property 
another  interest  of  the  Government  of 
the  Russian  Federation,  the  transfer  of 
which  has  not  been  effected  pursuant  to 
license  or  other  authorization. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(including  any  property  interest)  is 
transferred  or  attempted  to  be 
transferred  to  the  Government  of  the 
Russian  Federation,  such  property  shall 
be  deemed  to  be  property  in  which  there 
exists  an  interest  of  the  Government  of 
the  Russian  Federation. 

§540.404    Setoffs  prohibitad. 

A  setoff  against  blocked  property 
(including  a  blocked  account),  whether 
by  a  U.S.  bank  or  other  U.S.  person,  is 
a  prohibited  transfer  under  §  540.201  if 
effected  after  the  effective  date  (see 
§540.302). 

§  540.405    Transactions  incidental  to  a 
licensed  transa'ction. 

Any  transaction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized, 
except  for  any  attachment,  judgment, 
decree,  lien,  execution,  gamisbonent,  or 
other  judicial  process  which  has  the 
effect  of  encumbering  the  property  or 
interest  in  property  of  the  Government 
of  the  Russian  Federation  direcUy 
related  to  the  implementation  of  the 
HEU  agreements,  or  any  transaction 
involving  a  debit  to  a  blocked  accoimt 
or  transfer  of  blocked  property  not 
explicitly  authorized  within  the  terms  of 
a  license. 

Subpart  E — Licenses,  Auttiorizations 
and  Statements  of  Licensing  Poiicy 

§  540.501     Effect  of  license  or 
authorization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 


of  the  license,  unless  specifically 
provided  in  such  license  or 
authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regulation,  ruling,  instruction, 
or  license  referring  to  this  part  shall  be 
deemed  to  authorize  any  transaction 
prohibited  by  any  provision  of  this 
chapter  unless  the  regulation,  ruling, 
instruction,  or  licenses  specifically 
refers  to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition 
contained  in  this  part  from  the 
transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 
would  not  otherwise  exist  under 
ordinary  principles  of  law. 

§540.502    Exclusion  from  licenses. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  right  to  restrict-  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

§  540.503    Payments  and  transfers  to 
blocked  accounts  in  U.S.  financial 
Institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  the  Government  of  the 
Russian  Federation  has  emy  interest  that 
is  directly  related  to  the  implementation 
of  the  HEU  Agreements  and  that  comes 
within  the  possession  or  control  of  a 
U.S.  financial  institution  must  be 
blocked  in  an  account  on  the  books  of 
that  financial  institution.  A  transfer  of 
funds  or  credit  by  a  U.S.  financial 
institution  between  blocked  accounts  in 
its  branches  or  offices  is  authorized, 
provided  that  no  transfer  is  made  from 
an  account  within  the  United  States  to 
an  accoimt  held  outside  the  United 
States,  and  further  provided  that  a 
transfer  from  a  blocked  account  may 
only  be  made  to  another  blocked 
account  held  in  the  same  name. 
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Note  to  §540.503.  Please  refer  to  §  501.603 
of  this  chapter  for  mandatory  reporting 
requirements  regarding  financial  transfers. 
See  also  §  501.203  concerning  the  obligation 
to  hold  blocked  funds  in  interest-bearing 
accounts.  [End  note] 

§540.504    Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

(a)  A  U.S.  financial  institution  is 
authorized  to  debit  any  blocked  account 
held  by  that  financial  institution  in 
payment  or  reimbursement  for  normal 
service  charges  owed  to  it  by  the  owner 
of  the  blocked  account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charge  shall  include 
charges  in  payment  or  reimbursement 
for  interest  due;  cable,  telegraph, 
internet,  or  telephone  charges;  postage 
costs;  custody  fees;  small  adjustment 
charges  to  correct  bookkeeping  errors; 
and,  but  not  by  way  of  limitation, 
minimum  balance  charges,  notary  and 
protest  fees,  and  charges  for  reference 
books,  photocopies,  credit  reports, 
transcripts  of  statements,  registered 
mail,  insiu'ance,  stationery  and  supplies, 
and  other  similar  items. 

Subpart  F— Reports 

f  540.601    Records  and  reports. 

For  additional  provisions  relating  to 
required  records  and  reports,  see  part 
501,  subpart  C,  of  this  chapter. 

Subpart  G— Penalties 

1540.701    Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  piusuant  to  this  part  or 
otherwise  under  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Public  Law  101-410,  as  amended, 
28  U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penalty  not  to  exceed 
$11,000  per  violation  may  be  imposed 
on  any  person  who  violates  or  attempts 
to  violate  any  license,  order,  or 
regulation  issued  under  the  Act; 

(2)  Whoever  willfully  violates  or 
willfully  attempts  to  violate  any  license, 
order,  or  regulation  issued  under  the 
Act,  upon  conviction,  shall  be  fined  not 
more  than  $50,000,  and  if  a  natural 
person,  may  also  be  imprisoned  for  not 
more  than  10  years;  and  any  officer, 
director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such 


violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  Act  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  also  directed  to  18 
U.S.C.  1001,  which  provides  that 
whoever,  in  any  matter  within  the 
jurisdiction  of  the  executive,  legislative, 
or  judicial  branch  of  the  Government  of 
the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  scheme,  or  device,  a 
material  fact,  or  makes  any  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  materially  false, 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  tiUe  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

§540.702    Prepenalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occiured  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  piusuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalty  by  issuing  a 
prepenalty  notice.  The  prepenalty 
notice  shall  be  in  writing.  The 
prepenalty  notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Contents  of  notice— (1)  Facts  of 
violation.  The  prepenalty  notice  shall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  and 
state  the  amount  of  the  proposed 
monetary  penalty. 

(2)  Right  to  respond.  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  respondent's  right  to  make  a  written 
presentation  within  the  applicable  30 
day  period  set  forth  in  section  540.703 
as  to  why  a  monetary  penalty  should 
not  be  imposed  or  why.  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amoimt  than  proposed. 

(c)  Informal  settlement  prior  to 
issuance  of  prepenalty  notice.  At  any 
time  prior  to  the  issuance  of  a 
prepenalty  notice,  an  alleged  violator 
may  request  in  writing  that,  for  a  period 


not  to  exceed  sixty  (60)  days,  the  agency 
withhold  issuance  of  the  prepenalty 
notice  for  the  exclusive  purpose  of 
effecting  settlement  of  the  agency's 
potential  civil  monetary  penalty  claims. 
In  the  event  the  Director  grants  the 
request,  under  terms  and  conditions 
within  his  discretion,  the  Office  of 
Foreign  Assets  Control  will  agree  to 
withhold  issuance  of  the  prepenalty 
notice  for  a  period  not  to  exceed  60  days 
and  will  enter  into  settlement 
negotiations  of  the  potential  civil 
monetary  penalfy  claim. 

§  540.703    Response  to  prepenalty  notice; 
Informal  settlement. 

Ja)  Deadline  for  response.  The 
respondent  may  submit  a  response  to 
the  prepenalty  notice  within  the 
applicable  30  day  period  set  forth  in  this 
paragraph.  The  Director  may  grant,  at 
his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalty  notice.  The  failure  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  paragraph  shall 
be  deemed  to  be  a  waiver  of  the  right  to 
respond. 

(1 )  Computation  of  time  for  response. 
A  response  to  the  prepenalty  notice 
must  be  postmarked  or  date-stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OF  AC 
by  courier)  on  or  before  the  30th  day 
after  the  postmark  date  on  the  envelope 
in  which  the  prepenalty  notice  was 
mailed.  If  the  respondent  refused 
delivery  or  otherwise  avoided  receipt  of 
the  prepenalty  notice,  a  response  must 
be  postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control.  If 
the  prepenalty  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S.  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  of 
delivery. 

(2)  Extensions  of  time  for  response.  If 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  day.  Any 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  specific  request  to  the 
Office  of  Foreign  Assets  Control. 

(b)  Form  ana  method  of  response.  The 
response  must  be  submitted  in  writing 
and  may  be  handwritten  or  tj'ped.  The 
response  need  not  be  in  any  particular 
form.  A  copy  of  the  written  response 
may  be  sent  by  facsimile,  but  the 
original  must  also  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
Division  by  mail  or  courier  and  must  be 


y 
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postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response.  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address, 
telephone  number,  and  facsimile 
niunber,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted. 

(3)  A  written  response  should  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  response.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived. 
The  written  response  should  also  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amount  than  proposed. 

(d)  Default  If  the  respondent  elects 
not  to  submit  a  written  response  within 
the  time  limit  set  forth  in  paragraph  (a) 
of  thif  section,  the  Office  of  Foreign 
Assets  Control  will  conclude  that  the 
respondent  has  decided  not  to  respond 
to  die  prepenalty  notice.  The  agency 
generally  will  then  issue  a  written 
penalty  notice  imposing  the  penalty 
proposed  in  the  prepenalty  notice. 

(e)  Informal  settlement.  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalty  notice,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 


advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  However,  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  communication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occxured.  The  amount  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  civil  penalty 
that  might  finally  be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settiement  is 
reached,  the  time  limit  specified  in 
paragraph  (a)  of  this  section  for  written 
response  to  the  prepenalty  notice 
remains  in  effect  unless  additional  time 
is  granted  by  the  Office  of  Foreign 
Assets  Control. 

(f)  Representation.  A  representative  of 
the  respondent  may  act  on  behalf  of  the 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  Assets  Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenalty 
notice  must  be  preceded  by  a  written 
letter  of  representation,  unless  the 
prepenalty  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

§  540.704    Penalty  imposition  or 
wittKlrawal. 

(a)  No  violation.  If,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  shall 
notify  the  respondent  in  writing  of  that 
determination  and  the  cancellation  of 
the  proposed  monetary  penalty. 


(b)  Violation.  (1)  If,  after  considering 
any  written  response  to  the  prepenalty 
notice,  or  default  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  authorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  violation  and  the 
imposition  of  the  monetary  penalty. 

(2)  The  penalty  notice  shall  inform 
the  respondent  that  pajonent  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  pursuant  to  31 
U.S.C.  7701  and  that  such  niunber  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 

(4)  The  issuance  of  the  penalty  notice 
finding  a  violation  and  imposing  a 
monetary  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  federal  district  court. 

§540.705    Administrative  collection; 
referral  to  United  States  Department  of 
Justice. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  within  30 
days  of  the  date  of  mailing  of  the 
penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  federal  district  court. 
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Subpart  H— Procedures 
§540.801    Procedures. 

For  license  application  procedures 
and  procedures  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  docmnents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a),  see  subpart  D  of  part  501  of  this 
chapter. 

§  540.802    Delegation  by  the  Secretary  of 
ttie  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  13159  of  Jime  21, 


2000  (65  FR  39279,  June  26,  2000)  and 
any  further  executive  orders  relating  to 
the  national  emergency  declared  in 
Executive  Order  13159  may  be  taken  by 
the  Director  of  the  Office  of  Foreign 
Assets  Control  or  by  any  other  person  to 
whom  the  Secretary  of  the  Treasiuy  has 
delegated  authority  so  to  act. 

Subpart  I— Paperwork  Reduction  Act 
§  540.901    Paperwork  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  ("OMB") 
under  the  Paperwork  Reduction  Act  of 
.1995  {44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 


procedures  (including  those  pursuant  to 
statements  of  licensing  policy),  and 
other  procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Dated:  December  26.  2000. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  2,  2001. 
Elisabeth  A.  Bresee. 
Assistant  Secretary  (Enforcement). 
Department  of  the  Treasury. 
[FR  Doc.  01-689  Filed  1-8-01;  8:45  am] 
BILUNG  CODE  4810-2fr-^ 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Dockst  No.  EE-RM-94-403] 

RIN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products:  Ciotttes  Washer 
Energy  Conservation  Standards 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE  or  Department)  has  determined 
that  revised  energy  conservation 
standards  for  clothes  washers  will  result 
in  significant  conservation  of  energy,  are 
technologically  feasible,  and  are 
economically  justiBed.  On  this  basis, 
the  Department  today  amends  the 
existing  energy  conservation  standards 
for  standard-size  clothes  washers  as 
proposed  and  as  recommended  by 
stakeholders.  The  Department  also 
amends  the  standards  for  compact 
clothes  washers  as  well  as  making 
minor  amendments  to  the  test  procedure 
for  measuring  the  energy  efficiency  of 
clothes  washers. 

DATES:  The  effective  date  of  this  rule  is 
January  1,  2004,  except  that  the  effective 
date  of  the  amendments  to  appendix  J 
to  subpart  B  of  part  430  is  February  12, 
2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
as  of  January  1,  2004,  of  certain 
publications  listed  in  this  rule. 
ADDRESSES:  A  copy  of  the  Technical 
Support  Dociunent  (TSD)  may  be  read  at 
the  DOE  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-3142, 
between  the  hoius  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Copies  of  the  TSD  can 
be  obtained  from  the  Codes  and 
Standards  Internet  site  at:  http:// 
www.eren.doe.gov/buildings/ 
codesstandjirds/applbrf/clwasher.html 
or  firom  the  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-41, 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-9127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Berringer,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building. 


Mail  Station  EE-41, 1000  Independence 
Avenue,  SW.,  Washington.  DC  20585- 
0121,  (202)  586-0371.  E-mail: 
Bryan.Berringer@ee.doe.gov,  or  Eugene 
Margolis,  Deputy  Assistant  General 
Coimsel,  U.S.  E)epartment  of  Energy, 
Office  of  General  Counsel,  Forrestal 
Building,  Mail  Station  GC-72, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0103,  (202)  586- 
9526.  E-mail: 
Eugene.Margolis@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Energy  (DOE  or 
Department)  is  incorporating  by 
reference,  test  procedures  from  the 
American  Association  of  Textile 
Chemists  and  Colorists  (AATCC).  These 
test  procedures  are  set  forth  in  the 
standards  publications  listed  below: 

1 .  Amencan  Association  of  Textile 
Chemists  and  Colorists  Test  Method 
118—1997,  Oil  Repellency: 
Hydrocarbon  Resistance  Test 
(reaffirmed  1997). 

2.  American  Association  of  Textile 
Chemists  and  Colorists  Test  Method 
79 — 2000,  Absorbency  of  Bleached 
Textiles  (reaffirmed  2000). 

Copies  of  these  standards  publications 
may  be  viewed  at  the  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0101,  telephone 
(202)  586-3142,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Copies  of  the  above  standards 
incorporated  by  reference  can  be 
obtained  from  the  American  Association 
of  Textile  Chemists  and  Colorists,  P.O. 
Box  1215,  Research  Triangle  Park.  NC 
27709.  telephone  (919)  549-8141, 
telefax  (919)  549-8933,  or  electronic 
mail:  orders@aatcc.org. 

I.  Introduction 

A.  Consumer  Overview 

1.  Background 

2.  Clothes  Washer  Features 

3.  Consumer  Benefits 

4.  National  Benefits 

B.  Authority 

C.  Background 

1.  Current  Standards 

2.  History  of  Previous  Rulemakings 

3.  Process  Improvement 

4.  Test  Procedures 
n.  General  Discussion 

A.  Test  Procedures 

B.  Technological  Feasibility 

1.  General 

2.  Maximum  Technologically  Feasible 
Levels 

C.  Energy  Savings 

1 .  Determination  of  Savings 

2.  Significance  of  Savings 

D.  Economic  Justification 

1.  Economic  Impact  on  Manufecturers  and 
on  Consumers 


2.  Life-Cycle-Costs 

3.  Energy  Savings 

4.  Lessening  of  Utility  or  Performance  of 
Products 

5.  Impact  of  Lessening  of  Competition 

6.  Need  of  the  Nation  to  Conserve  Energy 

7.  Other  Factors 

E.  Standards  Incorporated  by  Reference 
m.  Methodology 

IV.  Discussion  of  Comments 

A.  Test  Procedure 

B.  Standard 

C.  Two  Standards  in  One  Rulemaking 

D.  Consumer  Information  Statement 

E.  Consumer  Input 

F.  Energy  and  Economic  Analyses 

G.  Product  Classes 

H.  Incremental  Retail  Costs 

I.  Water  Savings 

J.  Detergent  Savings 

K.  Life-Cycle-Costs  and  Payback 

L.  Cost  Effectiveness 

V.  Analytical  Results  and  Conclusion 

A.  Analytical  Results 

B.  Conclusion 

1.  Trial  Standard  Level  6— MEF  1.63 

2.  Trial  Standard  Level  5— MEF  1.36 

3.  Trial  Standard  Level  4— MEF  1.26 

4.  Trial  Standard  Level  3— MEF  1.04/1.26 

VI.  Procedural  Issues  and  Regulatory  Review 

A.  Review  Under  the  National 
Environmental  Policy  Act 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform" 

F.  Review  Under  Executive  Order  12630, 
"Takings"  Assessment  Review 

G.  Review  Under  Executive  Order  13132. 
"Federalism" 

H.  Review  Under  the  Unfunded  Mandates 

Reform  Act 
I.  Review  Under  the  Treasury  and  General 

Government  Appropriation  Act  of  1999. 
J.  Review  Under  the  Plain  Language 

Directives 
K.  Congressional  Notification 
L.  Review  Under  Section  32  of  the  Federal 

Energy  Administration  Act 

L  Introduction 

A.  Consumer  Overview 
1.  Background 

The  Department  of  Energy  (DOE  or 
Department)  is  directed  by  the  Energy 
Policy  and  Conservation  Act,  as 
amended,  to  consider  establishing 
minimum  efficiency  standards  for 
various  consumer  products,  including 
clothes  washers.  Today's  standards  are 
consistent  with  these  requirements  of 
the  law.  DOE  is  amending  almost  ten- 
year-old  minimum  efficiency  standards 
for  new  standard-sized  residential 
clothes  washers.  These  amended 
standards  take  into  account  a  decade  of 
technological  advancements  and  will 
save  consimiers  and  the  nation  money, 
significant  amounts  of  energy  and  water. 
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and  have  substantial  environmental  and 
economic  benefits. 

Interested  parties  involved  in  this 
rulemaking,  including  manufacturers 
and  energy  efficiency  advocates,  jointly 
proposed  these  clothes  washer 
efficiency  standards  to  the  Department. 
The  parties  believe  these  to  be  the 
highest  standards  which  are 
technologically  feasible  and 
economically  justified  as  required  by 
law.  The  standards,  as  proposed  by  the 
parties,  consist  of  two  stages.  The  first 
stage  begins  on  January  1,  2004,  and 
requires  that  all  new  residential  clothes 
washers  manufactiued  after  that  date  be 
22  percent  more  efficient  than  today's 
minimally  compliant  clothes  washer. 
The  second  stage  begins  on  January  1, 
2007,  and  requires  that  all  new 
residential  clothes  washers 
manufactured  after  that  date  be  35 
percent  more  efficient  than  today's 
minimally  compliant  clothes  washer. 
Delaying  the  standard  implementation 
date  for  the  higher  efficiency  level  gives 
manufacturers  more  time  to  research 


and  develop  lower-cost  solutions  to 
achieve  higher  standards. 

The  Department  has  reviewed  the 
Joint  Proposal  and  agrees  the 
recommended  standard  is  the  highest 
efficiency  level  that  is  technologically 
feasible  and  economically  justified  as 
required  by  law.  The  Department 
therefore  is  amending  the  energy 
conservation  standard  for  the  standard- 
size  residential  clothes  washers  as 
recommended  in  the  Joint  Proposal. 

2.  Clothes  Washer  Features 

The  amended  efficiency  levels  can  be 
met  by  either  top-  or  front-loading 
designs.  In  fact,  there  are  vertical-axis 
top-loading  and  horizontal-axis  front- 
loading  washers  on  the  market  today 
that  already  meet  the  higher  2007 
standard.  Thus,  consumers  will  have  the 
same  range  of  clothes  washers  as  they 
have  today.  Fiuthermore,  the  clothes 
washer  energy  efficiency  standard  will 
not  impact  clothes  washer  features 
valued  by  consumers  such  as  door 
placement,  capacity,  water  temperatiue 


and  adjustable  load  sizes.  The 
Department  does  not  expect  the 
cleaning  ability  or  the  reliability  and 
repair  costs  of  washing  machines  to  be 
changed  by  the  design  changes 
anticipated  under  the  clothes  washer 
amended  standards  and  repair  parts  will 
continue  to  be  available  for  today's 
washers. 

The  energy  and  water  savings  result 
primarily  from  a  variety  of  innovative 
designs  such  as  more  efficient  use  of  hot 
and  cold  water  by  using  more  accurate 
sensors  that  can  detect  the  clothing  load 
and  use  only  as  much  water  for  washing 
as  is  necessary.  The  new  washers  also 
use  higher  spin  speeds  to  remove  more 
water  from  the  clothes  so  less  time  and 
energy  is  needed  to  dry  the  clothes. 

3.  Consumer  Benefits 

Table  1  summarizes  the  "vital 
statistics"  of  today's  typical  clothes 
washer.  Table  2  presents  the 
implications  for  the  average  consumer 
of  the  2004  and  2007  clothes  washer 
standards. 


Table  1  .—Vital  Statistics  of  Today's  Typical  Clothes  Washers 


Average  price  

Number  of  washes  per  year 

Annual  utility  bill 

Life  expectance  

Energy  consumption 

Water  consumption 


$421. 

392. 

$115. 

14.1  years. 

3.23  kWh  per  wash  (1266  kWh  per  year). 

39.2  gallons  per  wash  (15,366  gallons  per  year). 


Table  2.— Impucations  of  New  Standards  for  the  Average  Consumer 


Year  standard  comes  into  effect  

New  clothes  washer  price  

Estimated  price  increase  

Annual  utility  bill  savings 

Median  payback  period  

Average  net  savings  over  appliance  life 

Energy  savings  per  wash  

Energy  savings  per  year  

Water  savings  per  wash 

Water  savings  per  year 


2004  (Stage  1) 

$474  

$53  

$15  

3.5  years  

$103  

0.612  kWh  ....... 

239  kWh  

4.0  gallons 

1568  gallons  .... 


2007  (Stage  2). 

$670. 

$249. 

$48. 

5.0  years. 

$260. 

1.361  kWh. 

533  kWh, 

18.1  gallons. 

7,095  gallons. 


I     Cmrently,  the  tjrplcal  clothes  washer 
has  a  price  of  $421  and  costs  $115  a  year 
in  energy  and  water  bills.  In  order  to 
meet  the  2004  standard,  the  Department 
estimates  that  the  price  of  a  washer  will 
be  $474,  an  increase  of  $53.  This  price 
increase  will  be  offset  by  an  annual 
savings  of  about  $15  on  the  utility  bills. 
In  order  to  meet  the  2007  standard,  the 
Department  estimates  that  the  price  of  a 
washer  will  be  $670,  an  increase  of 
$249.  This  price  increase  will  be  offset 
by  an  annual  savings  of  about  $48.  It 
should  be  noted  that  DOE  based  its 
estimate  of  the  incremental  retail  cost 
for  the  2007  standards  on  manufacturer 
cost  estimates  for  horizontal-axis 
machines  submitted  to  the  Department 


in  1997.  New  cost  information  derived 
from  vertical-axis  washers  now  in  the 
market  that  meet  the  2007  standards 
indicate  that  the  incremental  prices 
could  be  substantially  less.  Based  on  the 
Department's  analysis,  the  incremental 
price  of  these  high-efficiency  vertical- 
axis  washers  would  be  approximately 
$150.1 

The  Department  recognizes  that  few 
consumers  are  actually  typical  in  the 
energy  and  water  prices  that  they  pay 
and  the  number  of  wash  loads  that  they 
do  per  year.  Consequently,  the 


'  Assumes  a  $75  incremental  manufacturer  cost 
and  a  total  mark-up  of  1 .99  (TSD  Chapter  5  section 
5.4.1  and  Chapter  6  section  6.1). 


Department  has  investigated  the  effects 
of  the  different  energy  and  water  prices 
across  the  nation  and  different  clothes 
washer  usage  patterns.  The  Department 
estimates  that  about  90  percent  and  81 
percent  of  all  consumers  purchasing  a 
new  washer  will  save  money  as  a  result 
of  the  2004  and  2007  standards, 
respectively. 

The  Department  also  investigated  how 
these  standards  might  affect  low  income 
consumers  and  senior  households.  The 
Department  estimates  that  about  90 
percent  and  81  percent  of  all  low 
income  consumers  purchasing  a  new 
washer  will  save  money  as  a  result  of 
the  2004  and  2007  standards. 
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respectively.  For  senior  households, 
these  values  ace  84  and  72  percent. 

4.  National  Benefits 

The  standards  will  provide  large 
benefits  to  the  nation.  DOE  estimates  the 
standards  will  save  5.52  quads  of  energy 
over  27  years  (2004  to  2030).  This  is 
equivalent  to  the  total  energy 
consiunption  of  all  U.S.  homes  over  a 
period  of  approximately  3.3  months.  By 
2020,  the  standards  will  avoid  the 
construction  of  foin  400  megawatt  coal- 
fired  plants  and  eleven  400  megawatt 
gas-fired  plants.  These  energy  savings 
will  result  in  ciunulative  greenhouse  gas 
emission  reductions  of  95.1  million 
metric  tons  (Mt)  of  carbon  dioxide  (CO2) 
equivalent,  or  an  amount  equal  to  that 
produced  by  three  million  cars  in  a  year. 
Additionally,  air  pollution  will  have 
ciunulative  reduction  by  the  elimination 
of  253.5  thousand  metric  tons  of  nitrous 
oxides  (  NOx)  and  28.1  thousand  metric 
tons  of  sulfur  dioxide  (SO2)  from  2004 
to  2030.  The  cumidative  water  savings 
are  estimated  at  11  trillion  gallons, 
enough  water  to  supply  the  needs  of  6.6 
million  households  for  25  years, 
meaning  less  water  will  be  pumped 
from  America's  aquifers  and  rivers,  and 
less  strain  will  be  placed  on  many  of  the 
nation's  water  and  sewer  systems.  In 
total,  we  estimate  the  net  economic 
benefit  to  the  nation  of  this  standard 
will  be  $15.3  billion  bom  2004  to  2030. 

Please  note  that  you  can  find 
additional  information  about  clothes 
washers  on  the  DOE  web-site  at: 
www.eren.doe.gov/buildings/ 
codes_standards/applbrf/cIwasher.htinl. 

B.  Authority 

Part  B  of  Tide  in  of  the  Energy  Policy 
.  and  Conservation  Act,  Pub.  L.  94-163, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95- 
619,  by  the  National  Appliance  Energy 
Conservation  Act  (NAECA),  Pub.  L. 
100-12,  by  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988,  Pub.  L.  100-357.  and  the  Energy 
Policy  Act  of  1992,  Pub.  L.  102-486  2 
(the  Act  or  EPCA)  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  The 
consumer  products  subject  to  this 
program  (often  referred  to  hereafter  as 


*  Part  B  of  Title  HI  of  the  Energy  Policy  and 
Conservation  Act.  as  amended  by  the  National 
Ener^  Conservation  Policy  Act,  the  National 
Appliance  Energy  Conservation  Act,  the  National 
Appliance  Energy  Conservation  Amendments  of 
1988.  and  the  Energy  Policy  Act  of  1992.  is  referred 
to  in  this  rule  as  the  "Act."  Part  B  of  Title  m  is 
codified  at  42  U.S.C.  6291  et  seq  Part  B  of  Title  III 
of  the  Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy  Conservation 
Policy  Act  only,  is  referred  to  in  this  rule  as  the 
National  Energy  Conservation  Policy  Act. 


"covered  products")  include  clothes 
washers. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts:  Testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology,  amends  or  establishes  new 
test  procedures  for  each  of  the  covered 
products.  Section  323  of  EPCA,  42 
U.S.C.  6293.  Test  procedures  appear  at 
10  CFR  part  430,  subpart  B. 

The  Federal  Trade  Commission  (FTC) 
prescribes  rules  governing  the  labeling 
of  covered  products  after  DOE  publishes 
test  procedures.  Section  324(a)  of  EPCA, 
42  U.S.C.  6294(a).  At  the  present  time, 
there  are  Federal  Trade  Commission 
rules  requiring  labels  for  clothes 
washers. 

Any  new  or  amended  standard  must 
be  designed  so  as  to  achieve  the 
maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(o)(2)(A)  of  EPCA,  42  U.S.C. 
6295(o)(2)(A). 

Section  325(o)(2)(B)(i)  of  EPCA.  42 
U.S.C.  6295(o)(2)(B)(i),  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal,  DOE  must     - 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

"(I)  The  economic  impact  of  the  standard 
on  the  manufacturers  and  on  the  consumers 
of  the  products  subject  to  such  standard; 

(n)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of  the 
covered  product  in  the  type  (or  class) 
compared  to  any  increase  in  the  price  of,  or 
in  the  initial  charges  for.  or  maintenance 
expenses  of,  the  covered  products  which  are 
likely  to  result  from  the  imposition  of  the 
standard; 

(in)  The  total  projected  amount  of  energy 
savings  likely  to  result  directly  from  the 
imposition  of  the  standard; 

(rv)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products  likely  to 
result  from  the  imposition  of  the  standard; 

(V)  The  impact  of  any  lessening  of 
competition,  as  detemiined  in  writing  by  the 
Attorney  General,  that  is  likely  to  result  from 
the  imposition  of  the  standard; 

(VI)  The  need  for  national  energy 
conservation;  emd 

(Vn)  Other  foctors  the  Secretary  considers 
relevant." 

C.  Background 

1.  Current  Standards 

The  existing  clothes  washer  efficiency 
standards  have  been  in  effect  since 
1994.  Energy  efficiency  for  a  clothes 


washer  is  measured  in  terms  of  an 
energy  factor  (EF),  which  measures 
overall  clothes  washer  efficiency,  in 
terms  of  cubic  feet  per  kilowatt-hour  per 
cycle,  and  is  determined  by  the  £)OE  test 
procedure.  10  CFR  Part  430,  Subpart  B. 
Appendix  J.  The  current  clothes  washer 
efficiency  standards  are  as  follows: 

•  top-loading,  compact  (less  than  1.6 
cubic  feet  capacity),  CT"  =  0.90 

•  top-loading,  standard  (1.6  cubic  feet 
or  greater  capacity),  EF  =  1.18 

•  top-loading,  semi-automatic,  must 
have  an  unheated  rinse  option 

•  fit)nt-loading,  must  have  an 
unheated  rinse  option 

•  suds-saving,  must  have  an  unheated 
rinse  option 

2.  History  of  Previous  Rulemakings 

On  November  14,  1994,  DOE 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANOPR).  59  FR 
56423.  On  November  19, 1998,  DOE 
published  a  Supplemental  ANOPR. 
(Hereafter  referred  to  as  the  1998 
Supplemental  ANOPR.)  63  FR  64344.  In 
the  1998  Supplemental  ANOPR,  DOE 
provided  interested  persons  an 
opportunity  to  comment  on: 

(1)  The  product  classes  that  we 
propose  to  analyze; 

(2)  The  analytical  framework,  models 
[e.g.,  the  Government  Regulatory  Impact 
Model  (GRIM)),  and  tools  (e.g.,  a  Monte 
Carlo  sampling  methodology,  and  life- 
cycle-cost  (LCC)  and  national  energy 
savings  (NES)  spreadsheets)  we  used  to 
perform  analyses  of  the  impacts  of 
standards;  and 

(3)  The  results  of  preliminary  analyses 
for  LCC,  payback  and  national  energy 
savings  contained  in  the  Preliminary 
Technical  Support  Document:  Energy 
Efficiency  Standards  for  Consiuner 
Products:  Clothes  Washers  (TSD)  dated 
October  1998  and  summarized  in  the 
1998  Supplemental  ANOPR. 

On  October  5,  2000,  DOE  published  a 
Notice  of  Proposed  Rulemaking  (NOPR 
or  proposed  rule)  for  energy  efficiency 
standards.  65  FR  59550.  For  the  NOPR, 
we  analyzed  the  energy  savings,  benefits 
and  burdens  of  amended  energy 
conservation  standards  for  clothes 
washers  and  shared  the  results  of  these 
analyses  with  all  stakeholders.  Based  on 
these  analyses,  several  of  the  major 
stakeholders,  including  clothes  washer 
manufacturers  and  energy  efficiency 
advocates,  submitted  to  the  Department 
a  joint  proposal  for  the  highest  standard 
level  which  they  believed  to  be 
technologically  feasible  and 
economically  justified  (hereafter 
referred  as  the  Joint  Comment).  (Joint 
Comment,  No.  204).  Based  on  oxu 
review  of  the  Joint  Comment,  we  found 
the  proposed  standards  technologically 
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feasible  and  economically  justified. 
Therefore,  we  proposed  to  amend  the 
energy  conservation  standard  for  clothes 
washers  for  residential  applications  as 
recommended  in  the  Joint  Comment  and 
announced  a  public  hearing,  which  was 
held  on  November  15,  2000. 

Included  in  the  NOPR  for  energy 
efficiency  standards  were  revisions  to 
the  clothes  washer  test  procedure.  The 
test  procedure  revisions  we  made  were 
necessary  due  to  discrepancies 
uncovered  in  the  measurement  of 
remaining  moisture  content  (RMC).  The 
discrepancies  were  found  to  be  caused 
by  variations  in  the  properties  of  the 
energy  test  cloth.  The  situation  has  been 
addressed  in  the  test  procedure 
revisions  by  adding  provisions  for  cloth 
certification  based  on  the  results  of 
extractor  testing  and  the  derivation  of  a 
cloth-specific  correction  factor.  In 
addition,  we  incorporated  minor 
editorial  changes  to  help  clarify  both 
Appendices  J  and  Jl  of  the  test 
procedure  based  on  the  joint  proposal 
by  stakeholders.  These  changes,  as 
proposed  in  the  NOPR,  are  included  in 
this  final  rule. 


3.  Process  Improvement 

A  moratorium  was  placed  on 
publication  of  proposed  or  final  rules 
for  appliance  efficiency  standards  as 
part  of  the  FY  1996  appropriations 
legislation.  Pub.  L.  104-134.  That 
moratorium  expired  on  September  30, 
1996. 

On  July  15, 1996,  the  Department 
published  a  Process  Improvement  Rule 
establishing  procedures,  interpretations 
and  policies  to  guide  the  Department  in 
the  consideration  of  new  or  revised 
appliance  efficiency  standards 
(Procediu^s  for  Consideration  of  New  or 
Revised  Energy  Conservation  Standards 
for  Consumer  Products,  61  FR  36974. 
July  15,  1996).  DOE  has  followed  the 
Process  Improvement  Rule,  to  the  extent 
possible,  in  developing  the  clothes 
washer  standard. 

We  developed  an  analytical 
framework  for  the  clothes  washer 
standards  rulemaking  for  our 
stakeholders.  The  analytical  framework 
described  the  different  analyses  (e.g., 
LCC,  payback  and  manufacturing 
impact  analyses  (MIA))  to  be  conducted, 
the  method  for  conducting  them,  the  use 
of  new  LCC  and  national  energy  savings 
(NES)  spreadsheets,  and  the  relationship 
between  the  various  analyses.  We  have 
conducted  several  meetings,  workshops 
and  discussions  regarding  energy 
efficiency  standards  for  clothes  washers. 
These  workshops  included  discussions 
on  proposed  design  options  and  a 
preliminary  engineering  analysis  on 
November  15. 1996;  development  of  an 


analytical  homework  for  appliance 
standards  rulemaking  on  July  23, 1997; 
and  development  of  two  new 
spreadsheet  tools  for  LCC  and  NES  on 
March  11, 1998.  We  conducted  public 
hearings  on  December  15,  1998,  to 
receive  additional  comments  on  the 
1998  Supplemental  ANOPR  and  on  July 
22,  1999,  to  discuss  the  process, 
analjrtical  tools  and  imcertainties  with 
the  test  procediu^s.  We  conducted  a 
public  hearing  on  November  15,  2000, 
to  receive  comment  on  proposed 
efficiency  standards  addressed  in  the 
NOPR  published  on  October  5,  2000. 

In  the  NOPR,  we  also  incorporated  the 
recommendations  made  by  the  Advisory 
Committee  on  Appliance  Energy 
Efficiency  Standards  on  April  21,  1998. 
(Advisory  Committee,  No.  96).  These 
recommendations  relate  to  using  the  full 
range  of  consumer  marginal  energy 
prices  (CMEP)  in  the  LCC  analysis 
(replacing  the  use  of  national  average 
energy  prices),. defining  a  range  of 
energy  price  futures  for  each  fuel  used 
in  the  economic  analyses  and  defining 
a  range  of  primary  energy  conversion 
factors  and  associated  emission 
reductions,  based  on  the  generation 
displaced  by  energy  efficiency  standards 
for  each  rulemaking.  Marginal  energy 
prices  are  used  in  the  LCC,  payback  and 
the  NPV  portion  of  the  NES  analyses. 
Because  the  NES  results  jire  inputs  to 
the  analyses  for  utility,  emissions  and 
employment;  these  analyses  are  also 
impacted  by  using  marginal  rates. 

4.  Test  Procedures 

Federal  test  procedures  for  clothes 
washers  were  first  established  in  1977. 
Simultaneous  with  the  NOPR  for  clothes 
washer  standards,  the  Department  was 
also  in  the  process  of  revising  the 
clothes  washer  test  procedure.  The 
Department  needed  to  address  a  number 
of  innovative  technologies  for  which 
there  were  no  test  procedures.  A 
number  of  proposals  were  published, 
including  one  on  December  22,  1993. 
(58  FR  67710)  and  another  on  March  23. 
1995,  (60  FR  15330).  In  its  comments  to 
the  March  1995  proposed  rule,  the 
Association  of  Home  Appliance 
Manufacturers  (AHAM)  requested  that 
DOE  adopt  an  additional  new  test 
procedure,  that  captures  ciuxent 
consumer  habits  that  affect  energy  use, 
which  would  be  used  in  considering  the 
revision  of  the  clothes  washer  energy 
conservation  standards,  and  would  go 
into  effect  upon  issuance  of  standards. 

On  April  22,  1996,  the  Department 
issued  a  supplemental  Notice  of 
Proposed  Rulemaking  proposing  such  a 
new  test  procedure.  Appendix  Jl,  as 
well  as  certain  additional  revisions  to 
the  currenUy  applicable  test  procedure 


in  appendix  J  to  subpart  B  of  10  CFR 
part  430.  61  FR  17589.  The 
supplemental  notice  was  published  to 
seek  comments  on  whether  DOE  should 
adopt  the  AHAM  recommended  test 
procediue  with  certain  changes.  The 
final  rule,  published  on  August  27, 
1997,  adopted  this  recommendation.  62 
FR  45484.  Appendix  J  is  the  current 
applicable  test  procedure,  and  it  will 
expire  on  December  31.  2003.  Appendix 
Jl  is  informational  and  will  not  become 
mandatory  imtil  the  energy  conservation 
standards  of  this  rule  become  effective 
on  January  1,  2004.  The  appendix  J  test 
procedure  specifies  an  energ>'  efficiency 
descriptor  called  the  energy  factor  (EF). 
The  appendix  Jl  test  procedure  specifies 
an  energy  efficiency  descriptor  called 
the  modified  energy  factor  (MEF)  which 
replaces  the  EF.  Contrasting  with  the 
previous  EF  descriptor,  the  MEF 
descriptor  incorporates  clothes  dryer 
energy  by  consideration  of  the 
remaining  moisture  content  (RMC)  of 
clothes  leaving  the  clothes  washer. 
Other  substantive  differences  between 
the  test  procedures  include  using 
different  water  temperatures  for  testing 
and  using  cloth  loads  in  Jl  but  not  in 
J.  The  issuance  of  the  test  procediu« 
final  rule  was  a  major  step  in 
accelerating  the  development  of  clothes 
washer  standards.  The  test  procediue 
final  rule  provided  the  basis  upon 
which  the  energy  and  water 
consumption  calculations  could  be 
determined. 

During  this  standards  rulemaking,  it 
was  discovered  that  the  test  cloth  to  be 
used  for  determining  the  RMC  was 
giving  inconsistent  results.  The 
Department  investigated  possible  causes 
for  the  inconsistent  test  results,  and 
results  are  summarized  in  the  DOE 
report,  "Development  of  a  Standardized 
Energy  Test  Cloth  for  Measuring 
Remaining  Moisture  Content  in  a 
Residential  Clothes  Washer,"  Mav  2000. 
(DOE,  No.  200).  As  part  of  our      ' 
investigation  into  the  cause  of  these 
discrepancies,  we  foimd  that  various 
lots  of  test  cloth  will  yield  inconsistent 
RMC  results.  To  understand  the  effects 
of  operating  variables  and  cloth 
specifications,  it  was  necessar>'  to 
conduct  laboratory  tests  to  determine 
RMC.  To  insure  that  test  results  would 
not  be  influenced  or  biased  by  any 
manufacturer's  product  (clothes 
washer),  we  used  an  extractor  to  remove 
moisture  content.  An  extractor  is  a 
centrifuge — basically  a  rotating  basket 
that  has  a  controllable  speed  to  produce 
a  variety  of  centrifugal  forces.  The  speed 
was  varied  to  impose  different 
centripetal  accelerations  on  the  test 
load.  "These  accelerations  are  reported  in 
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terms  of  gravitational  acceleration  (g). 
We  also  soaked  the  cloth  in  a  tub  at 
controlled  temperature  rather  than  use 
the  agitated  soak  cycle  provided  by  a 
typical  washer.  The  RMC  tests  closely 
resemble  those  specified  in  the  clothes 
washer  test  procedure. 

An  extractor-based  test  has  been 
established  to  examine  RMC  values  at 
different  gravitational  forces  (g-forces). 
A  correction  factor  is  derived  by  which 
the  deviation  between  a  new  production 
batch  of  test  cloth  and  a  standard 
reference  test  cloth  is  measured.  This 
deviation  is  measiu«d  as  the  root  mean 
square  between  the  set  of  measiued 
RMC  values  and  the  set  of  standard 
RMC  values.  If  this  absolute  deviation  is 
below  2  percent,  then  no  correction 
Actors  are  needed  in  MEF  tests  using 
that  batch  of  cloth.  If  the  absolute  root- 
mean-square  (RMS)  difference  between 
the  cloth  RMC  values  and  standard  RMC 
values  is  above  2  percent,  then 
correction  factors  must  be  applied  when 
using  the  cloth  to  test  the  N^F  of  a 
clothes  washer. 

As  part  of  this  rulemaking,  we 
included  revisions  to  the  test  procedure 
based  on  our  proposed  language 
addressed  in  the  May  2000  report 
dealing  with  the  energy  test  cloth,  RMC, 
extractor  testing  and  the  correction 
factor  and  Joint  Stakeholders  Comment. 
(Joint  Comment,  No.  204).  In  addition, 
we  incorporated  AHAM's  comments 
and  Joint  Stakeholders  Conunent 
requesting  minor  editorial  changes  to 
help  clarify  both  appendices  J  and  Jl. 
(ARAM,  Nos.  197  and  199,  and  Joint 
Comment,  No.  204).  These  changes  have 
been  included  in  their  entirety  in  this 
rulemaking  pertaining  to  the  test 
procediuB. 

n.  General  Discussion 

A.  Test  Procedures 

As  addressed  in  the  NOPR  for  energy 
efficiency  standards,  we  included 
revisions  to  the  test  procedure  dealing 
with  the  energy  test  cloth,  RMC, 
extractor  testing  and  the  correction 
factor  based  on  our  May  2000  report, 
which  can  be  found  in  appendix  C  of 
the  T^.  We  also  incorporated  changes 
suggested  in  AHAM's  comments  and  in 
the  Joint  Conunent  requesting  minor 
editorial  changes  to  help  clarify  both 
appendices  J  and  Jl  of  the  test 
procediue.  (AHAM,  Nos.  197  and  199, 
and  Joint  Comment,  No.  204).  In 
addition,  during  the  public  hearing  held 
on  November  15,  2000,  and  in  a  written 
statement,  AHAM  requested  that  the  test 
procedure  be  further  clarified  and 
enhanced  by  incorporating  additional 
changes.  These  changes  have  been 
included  in  their  entirety  in  this  final 


rule.  A  more  complete  discussion  of 
these  comments  is  found  in  section  IV 
of  this  nde. 

B.  Technological  Feasibility 

1.  General 

There  are  top-  and  front-loading 
clothes  washers  in  the  market  at  all  of 
the  efficiency  levels  prescribed  in 
today's  final  rule.  The  Department, 
therefore,  believes  all  of  the  efficiency 
levels  contained  in  today's  final  rule  for 
both  top-  and  fit)nt-loading  clothes 
washers  are  technologically  feasible  as 
required  by  325{o)(2){A)  of  EPCA,  as 
amended. 

2.  Maximiun  Technologically  Feasible 
Levels 

The  Act  requires  the  Department,  in 
considering  any  new  or  amended 
standards,  to  consider  those  that  "shall 
be  designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  *  *  * 
which  the  Secretary  determines  is 
technologically  feasible  and 
economically  justified."  (Section 
325{o)(2)(A)).  Accordingly,  for  each 
class  of  product  considered  in  this 
culemaking,  a  maximum  technologically 
feasible  (max  tech)  design  option  was 
identified  and  considered  as  discussed 
in  the  NOPR.  65  FR  59550,  59555-56 
(October  5,  2000).  See  section  V. 
Analytical  Results  and  Conclusions  for 
details  of  the  levels  analyzed  for  this 
rulemaking. 

The  Department  considers  design 
options  technologically  feasible  if  they 
are  already  in  use  by  the  respective 
industry  or  research  has  progressed  to 
the  development  of  a  working 
prototype.  The  Process  Improvement 
Ride  sets  forth  a  definition  of 
technological  feasibility  as  follows: 
"Technologies  incorporated  in 
commercially  available  products  or  in 
working  prototypes  will  be  considered 
technologically  feasible."  10  CFR  430, 
subpart  C,  appendix  A(4)(a)(4)(I). 

In  consultation  with  interested 
parties,  the  Department  developed  a  list 
of  design  options  on  all  possible  energy 
saving  designs  for  consideration.  The 
Department  gathered  design  option 
information  fitjm  previous  clothes 
washer  analyses,  trade  publications, 
industry  research  organizations,  product 
brochures  from  domestic  and  foreign  . 
manufacturers,  and  appliance 
conferences,  including  the  International 
Appliance  Technical  Conference 
(lATC).  The  "Draft  Report  on  Design 
Options  for  Clothes  Washers"  and 
"Draft  Report  on  the  Preliminary 
Engineering  Analysis  for  Clothes 
Washers"  provide  details  on  the 
potential  technologies.  The  following 


designs  were  considered:  Improved  fill 
control,  tighter  tub  tolerance,  added 
insulation,  increased  motor  efficiency, 
thermostatically  controlled  mixing 
values,  improved  water  extraction, 
horizontal-axis,  horizontal-axis  with 
recirciUation,  advanced  control/sensor, 
suds-saving,  direct  drive  motor, 
automatic  fill  control,  reduced  thermal 
mass,  electrolytic  disassociation  of 
water,  ultrasonic  washing,  bubble 
action,  and  ozonated  laundering. 
(Clothes  Washer  Public  Workshop,  No. 
55B  and  55C).  Based  on  this  information 
the  Department  determined  that  a  50 
percent  reduction  in  the  energy  use  of 
the  baseline  model  (corresponding  to  an 
MEF  of  1.634)  is  the  maximum 
technologically  feasible  level  for  both 
the  Top-Loading,  Standard  (1.6  ft.^  or 
greater  capacity)  and  Front-Loading 
classes. 

Additionally,  under  the  guidelines  in 
the  Process  Improvement  Rule,  DOE 
conducted  a  screening  analysis  to 
eliminate  from  consideration,  early  in 
the  process,  any  design  option  which  is 
not  practicable  to  manufacture,  install, 
or  service,  will  eliminate  product  utility 
features,  or  for  which  there  are  safety 
concerns  that  can  not  be  resolved.  In 
order  to  conduct  the  screening  analysis, 
the  Department  gathered  information 
regarding  all  current  technology  options 
and  prototype  designs.  In  consultation 
with  interested  parties,  the  Department 
developed  a  list  of  design  options  for 
consideration  in  the  rulemaking.  All 
technologically  feasible  design  options 
were  considered  in  the  screening 
analysis,  and  none  were  rejected. 

C.  Energy  Savings 

1.  Determination  of  Savings 

The  Department  forecasted  energy 
savings  through  the  use  of  a  national 
energy  savings  (NES)  spreadsheet  as 
discussed  in  the  NOPR.  65  FR  59550, 
59556,  59563-68  (October  5,  2000). 

2.  Significance  of  Savings 

Under  section  325(o)(3)(B)  of  the  Act, 
the  Department  is  prohibited  from 
adopting  a  standard  for  a  product  if  that 
standard  would  not  resiilt  in 
"significant"  energy  savings.  While  the 
term  "significant"  has  never  been 
defined  in  the  Act,  the  U.S.  Court  of 
Appeals,  in  Natural  Resources  Defense 
Council  V.  Herrington.  768  F.2d  1355, 
1373  (D.C.  Cir.  1985),  concluded  that 
Congressional  intent  in  using  the  word 
"si^ificant"  was  to  mean  "non-trivial." 
The  savings  to  the  nation  are  5.52  quads 
of  energy  over  27  years  (2004  to  2030) 
which  is  equivalent  to  the  total  energy 
consumption  of  all  U.S.  homes  over  a 
period  of  approximately  3.3  months.  We 
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consider  this  to  be  non-trivial  and 
^therefore  determine  it  to  be  significant. 

D.  Economic  Justification 

As  noted  earlier,  Section 
325(o)(2)(B)(i)  of  die  Act  provides  seven 
factors  to  be  evaluated  in  determining 
whether  a  conservation  standard  is 
economically  justified. 

1.  Economic  Impact  on  Manufacturers 
and  on  Consumers 

We  considered  the  economic  impact 
on  manufacturers  and  on  consumers  as 
discussed  in  the  NOPR.  65  FR  59550, 
59556  (October  5,  2000).  The  clothes 
washer  industry  would  experience  a 
cumulative  NPV  loss  of  between 
$421.1-528.4  million  representing 
between  29.2  and  36.7  percent  of  base 
case  industry  value.  The  Department 
estimates  that  about  89  percent  and  81 
percent  of  all  consumers  purchasing  a 
new  washer  will  save  money  as  a  result 
of  the  2004  and  2007  standards, 
respectively.  In  total,  we  estimate  the 
benefit  to  the  nation  of  this  standard 
will  be  $15.3  billion  bom  2004  to  2030. 

2.  Life-Cycle-Costs 

We  considered  life-cycle-costs  as 
discussed  in  the  NOPR.  65  FR  59550, 
59556-57  (October  5,  2000).  At  the  1.04 
MEF  level,  consumers  would  experience 
a  savings  in  LCC  of  $103,  while  they 
would  experience  a  LCC  savings  of  $260 
at  the  1.26  MEF  level  that  would  go  into 
effect  in  2007.  The  payback  for  the  1.04 
MEF  level  is  3.5  years,  and  5.0  years  for 
the  1.26  MEF. 

3.  Energy  Saving^ 

While  significant  conservation  of 
energy  is  a  separate  statutory 
requirement  for  imposing  an  energy 
conservation  standard,  the  Act  requires 
DOE,  in  determining  the  economic 
justification  of  a  standard,  to  consider 
the  total  projected  energy  savings  that 
are  expected  to  residt  directly  from 
revised  standards.  The  Department  used 
the  NES  spreadsheet  results,  discussed 
earlier,  in  its  consideration  of  total 
projected  savings.  The  savings  to  the 
nation  are  5.52  quads  of  energy  over  27 
years  (2004  to  2030). 

4.  Lessening  of  Utility  or  Performance  of 
Products 

This  factor  cannot  be  quantified.  In 
establishing  classes  of  products,  the 
Department  tries  to  eliminate  any 
degradation  of  utility  or  performance  in 
the  products  imder  consideration  in  this 
ndemaking. 

An  issue  of  utility  that  was 
considered  in  this  rule  concerns  the 
consumer  utility  of  vertical-axis  (V-axis) 
and  horizontal-axis  (H-axis)  machines. 


We  conducted  consiunealocus  groups 
and  a  conjoint  analysis  study  to  address 
this  issue.  A  conjoint  analysis  is  a 
quantitative  method  to  estimate  the 
value  consumers  place  on  the  clothes 
washer  attributes.  The  focus  group  and 
conjoint  residts  indicate  that  price  is  the 
most  important  attribute  when 
consumers  are  purchasing  a  new  clothes 
washer,  although  in  each  case  another 
attribute  is  virtually  tied  with  price  in 
terms  of  importance.  In  the  focus 
groups,  83  percent  of  the  respondents 
included  price  in  their  top  ten  list  of 
important  clothes  washer  attributes, 
while  81  percent  included  wash  tub 
capacity  in  that  same  list.  In  the 
conjoint  analysis,  price  had  the  highest 
relative  importance  score  (26  percent), 
followed  closely  by  the  availability  of  a 
wash  load  size  option  on  the  control 
panel  (25  percent).  Of  the  six  attributes 
included  in  the  conjoint  analysis 
survey,  door  placement  was  the  fifth 
most  important  attribute  with  a  relative 
importance  score  of  11  percent  (for 
further  information,  see  Chapter  8  and 
appendix  G  of  the  TSD). 

5.  Impact  of  Lessening  of  Competition 

This  fector  seeks  the  views  of  the 
Attorney  General  to  determine  the 
potential  impacts  on  competition 
resulting  from  the  imposition  of  the 
proposed  energy  efficiency  standard. 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  provided  the  Attorney 
General  with  copies  of  the  NOPR  and 
the  Technical  Support  Document  for 
review.  In  a  letter  responding  to  the 
NOPR,  the  Attorney  General  concluded 
"that  the  proposed  clothes  washer 
standard  would  not  adversely  affect 
competition."  department  of  Justice, 
No.  233  at  2).  The  letter  is  printed  at  the 
end  of  today's  rule. 

6.  Need  of  the  Nation  To  Conserve 
Energy 

We  reported  the  environmental  effects 
bom  today's  final  rule  in  the  NOPR.  65 
FR  59550,  59557,  59578-79  (October  5, 
2000).  The  energy  savings  this  final  rule 
will  result  in  cmnulative  greenhouse  gas 
emission  reductions  of  95.1  million 
metric  tons  (Mt)  of  carbon  dioxide  (CO2) 
equivalent,  or  an  amount  equal  to  that 
produced  by  three  million  cars  every 
year.  Additionally,  air  pollution  will  be 
reduced  by  the  elimination  of  253.5 
thousand  metric  tons  of  nitrous  oxides 
(  NOx)  and  28.1  thousand  metric  tons  of 
sulfur  dioxide  {SO2)  from  2004  to  2030. 

7.  Other  Factors 

This  provision  allows  the  Secretary  of 
Energy,  in  determining  whether  a 
standard  is  economically  justified,  to 


consider  any  other  bctors  that  the 
Secretary  deems  to  be  relevant.  Section 
325(o)(2)(B)(i)(VI)  of  EPCA,  42  U.S.C. 
6295(o)(2)(B)(i)(VI). 

Under  this  provision,  we  considered 
the  water  savings  from  each  standard 
level.  The  Department  received 
numerous  comments  asking  for  the 
inclusion  of  a  water  factor  standard  in 
addition  to  the  MEF  standard.  (City  of 
Austin,  Nos.  105  at  1  and  187  at  2;  City 
of  Bellingham.  Washington,  Department 
of  Public  Works,  No.  106  at  1;  Lower 
Colorado  River  Authority  (LRCA),  No. 
109  at  1;  Amy  Vicker  and  Associates, 
Inc.,  No.  110  at  1;  City  of  San  Diego.  No. 
123  at  1;  City  of  Santa  Barbara,  Public 
Works  Department,  No.  125  at  1;  City  of 
Seattle,  No.  126  at  2;  Santa  Clara  valley 
Water  District,  No.  127  at  1;  American 
Water  Works  Association,  No.  149  at  1; 
City  of  Redmond,  Office  of  the  Mayor, 
No.  153  at  1;  Massachusetts  Water 
Resources  Authority,  No.  152  at  4;  State 
of  New  Mexico,  Office  of  the  State 
Engineer,  No.  158  at  1).  As  stated 
previously,  the  Department  considered 
water  savings  as  a  factor  in  determining 
the  economic  justification  of  the  clothes 
washer  standard  level.  The  water 
savings  are  estimated  at  11  trillion 
gallons,  enough  water  to  supply  the 
needs  of  6.6  million  households  for  25 
years,  meaning  less  water  will  be 
pumped  from  America's  aquifers  and 
rivers,  and  less  strain  will  be  placed  on 
many  of  the  nation's  water  and  sewer 
systems.  However,  the  Department  does 
not  have  the  authority  to  prescribe  a 
minimum  water  factor  standard. 

The  Secretary  has  also  strongly 
considered  the  Joint  Conunent.  "This 
proposal  adopts  a  two  stage 
implementation  process  oriented  toward 
mitigating  financial  impacts  on 
manufact\u«rs  and  ensiuing  no  loss  of 
product  utility  for  consumers.  Thus,  we 
are  adopting  the  Joint  Comment 
proposal. 

E.  Standards  Incorporated  by  Reference 

Section  325{o){2){A)  of  EPCA  specifies 
that  any  new  or  amended  energy 
conservation  standard  the  Department 
prescribes  shall  be  designed  to  "achieve 
the  maximum  improvement  in  energy 
efficiency  *  *  *  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified."  Consistent 
with  the  EPCA  directive  that  the 
standard  achieve  maximum 
improvement  in  the  energy  efficiency,  it 
follows  that  the  test  procedure  to 
measure  efficiency  be  both  valid  and 
repeatable,  in  other  words,  provide 
consistent  residts.  During  this  standards 
rulemaking  process  it  was  discovered 
that  the  test  cloth  used  for  determining 
remaining  moisture  content  (RMC)  was 
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giving  inconsistent  results.  The  effect  of 
RMC  on  modified  energy  foctor  and 
hence  energy  efficiency  can  be 
substantial.  This  is  discussed  in  the 
proposed  rule  under  section  III.A.  Test 
Procedure.  65  FR  59555  (October  5, 
2000).  After  investigating  possible 
causes  for  the  inconsistent  test  results, 
we  found  that  various  lots  of  test  cloth 
had  been  treated  with  a  stain  or  water 
repellant  finish  that  would  affect  RMC. 
Consequently,  the  American 
Association  of  Textile  Chemists  and 
Colorists  (AATCC)  Test  Method  118- 
1997.  Oil  Repellency:  Hydrocarbon 
Resistence  Test  (reajffirmed  1997),  and 
Test  Method  79-2000,  Absorbency  of 
Bleached  Textiles  (reaffirmed  2000). 
were  added  to  the  proposed  rule,  under 
appendix  Jl  to  subpart  B  of  part  430.  to 
determine  whether  such  a  finish  was 
present  in  a  test  cloth.  Also,  a  procedure 
was  added  to  "wash  out"  that  finish,  so 
that  any  test  cloth  would  be  equivalent 
to  any  other  test  cloth  and  therefore 
produce  consistent  results.  Both  of  the 
above  procedures  were  accepted  by  the 
stakeholders  under  the  Joint  Comment 
recommendation  submitted  to  the 
Department  by  clothes  washer 
manufacturers  and  energy  conservation 
advocates  (Joint  Comment,  No.  204). 
and  are  incorporated  by  reference  in 
today's  final  rule. 

m.  Methodology 

As  discussed  in  the  NOPR.  the 
Department  develo{>ed  new  analytical 
tools  for  this  rulemaking.  The  first  tool 
was  a  spreadsheet  that  calculates  LCC 
and  payback  period.  The  second 
calculates  national  energy  savings  and 
national  net  present  value  (NPV).  The 
Department  also  completely  revised  the 
methodology  used  in  assessing 
manulactxirer  impacts  including  the 
adoption  of  the  Government  Regulatory 
Impact  Model  (GRIM).  Additionally, 
DOE  developed  a  new  approach  using 
the  National  Energy  Modeling  System 
(NEMS)  to  estimate  impacts  of  clothes 
washers  energy  efficiency  standards  on 
electric  utilities  and  the  environment. 
65  FR  59550,  59557-71  (October  5. 
2000). 

In  general,  when  information  is  based 
on  periodic  forecasts  and  surveys  such 
as  the  Aimual  Energy  Outlook  (AEO) 
forecasts  of  energy  prices  and  the 
Residential  Energy  Consumption  Survey 
(RECS),  both  from  the  Energy 
Information  Administration  (EIA),  we 
try  to  use  the  latest  available 
information.  The  analysis  in  support  of 
the  NOPR  was  performed  using 
RECS1993  and  AEQ1999  data.  Just  prior 
to  publication  of  the  NOPR  both 
RECS1997  and  AEO2000  data  became 
available.  Although  we  did  not  expect  a 


significant  diffvence  in  results  by 
updating  to  RECS1997  and  AE02000. 
we  stated  o\ii  intent  to  use  this  updated 
information  for  the  final  rule.  We  have 
updated  the  analysis  for  Trial  Standard 
Level  3  using  RECS1997  and  AEO2000 
and  have  included  it  in  appendix  R  of 
the  TSD. 

rv.  Discussion  of  Comments 

A.  Test  Procedure 

During  the  public  hearing  held  on 
November  15,  2000  and  in  a  written 
statement.  AHAM  requested  that  the  test 
procediu«  be  further  clarified  and 
enhanced  by  incorporating  the 
following  additional  changes: 

(1)  Specify  that  the  test  cloth  can  be 
used  for  up  to  60  runs  in  appendix  J,  as 
proposed  for  Jl . 

(2)  Specify  that  appendix  Jl  (currently 
informational)  is  the  test  procedure  to 
be  used  to  determine  which  models 
meet  Energy  Star  requirements  prior  to 
implementation  of  the  January  1 ,  2004 
standard  requirement. 

(3)  Require  that  a  permanent  marking 
be  applied  to  future  test  cloth  lots. 

(4)  Implement  a  process  to  publish  the 
correction  factors  on  futiu-e  test  cloth 
lots  [i.e.,  publish  in  Federal  Register,  on 
web-site,  or  by  letter).  (AHAM.  No.  211) 

These  changes  to  the  test  procedure 
are  proposed  by  AHAM  for  clarification 
and  consistency  purposes  only.  No 
objections  were  raised  at  the  public 
hearing  or  in  written  comments  to  this 
proposal,  and  the  Department  believes 
they  would  clarify  the  test  procedure 
without  changing  any  test  results. 
Therefore.  Item  #1  will  be  included  in 
the  final  rule  for  consistency  in 
Appendices  J  and  Jl.  Item  #2  will  be 
addressed  by  letter  from  DOE  to  the 
stakeholders  specifying  that  Appendix 
Jl  along  with  the  revisions  in  this  final 
rule  will  be  used  to  determine  which 
models  meet  Energy  Star  requirements 
starting  January  1,  2001.  Item  #3  will  be 
included  in  the  final  rule  by  adding  a 
statement  to  require  that  the  test  cloth 
have  a  permanent  marking  identifying 
the  lot.  Item  #4  will  be  addressed  by 
EKDE  notifying  stakeholders  via  the 
Internet  site  at:  http:// 
www.eren.doe.gov/buildings/ 
codesstandards/applbrf/clwasher.html 
with  the  lot  niunber  and  correction 
factors  along  with  the  accepted 
laboratories  and  mills  to  be  used. 

B.  Standard 

Since  we  started  work  on  this 
rulemaking  following  the  1991  standard 
final  rule,  we  have  had  eight  public 
hearings/workshops  and  three  public 
solicitations  for  comment.  As  noted 
above,  DOE  published  an  ANOPR  on 


November  14. 1994.  59  FR  56423.  On 
November  19, 1998,  DOE  published  a 
Supplemental  ANOPR.  63  FR  64344.  On 
October  5,  2000.  DOE  published^ 
Notice  of  Proposed  Rulemaking  (NOPR). 
65  FR  59550.  In  preparation  of  the 
NOPR.  we  conducted  several  analyses 
regarding  the  energy  savings,  benefits, 
and  burdens  of  amended  energy 
conservation  standards  for  clothes 
washers  and  have  shared  the  results  of 
these  analyses  with  all  stakeholders. 
Based  on  Uiese  analyses,  several  of  the 
major  stakeholders,  including  clothes 
washer  manufacturers  and  energy 
efficiency  advocates,  submitted  to  the 
Department  a  joint  proposal  for  the 
highest  standard  level  which  they 
believed  to  be  technologically  feasible 
and  economically  justified.  As  a  result, 
based  on  the  aforementioned,  we 
proposed  to  amend  the  energy 
conservation  standard  for  clothes 
washers  for  residential  applications  as 
recommended  in  the  joint  proposal.  We 
annoimced  a  public  hearing,  which  was 
held  on  November  15,  2000. 

Today's  final  rule  standards  are  based 
on  the  joint  proposal  submitted  to  the 
Department  by  clothes  washer 
manufacturers  and  energy  conservation 
advocates.  (Joint  Comment,  No.  204). 
The  joint  stakeholders  consist  of  the 
following:  Alliance  Laundry  Systems 
LLC;  Amana  Appliances;  Asko 
Incorporated;  Frigidaire  Home  Products; 
General  Electric  Appliances  (GEA); 
Maytag  Corporation;  Miele,  Inc.;  Fisher 
&  Paykel  Ltd;  Whirlpool  Corporation; 
Alliance  to  Save  Energy;  American 
Council  for  an  Energy  Efficient 
Economy  (ACEEE);  Appliance 
Standards  Awareness  Project;  California 
Energy  Conunission  (CEC);  City  of 
Austin,  Texas;  Natural  Resources 
Defense  Council  (NRDC);  Northwest 
Power  Planning  Council;  and  Pacific 
Gas  and  Electric  (PG&E).  The  proposal 
as  submitted  in  the  Joint  Conunent 
consists  of  four  parts  as  follows: 

Clothes  Washer  Energy  Standard.  The 
clothes  washer  energy  standards  for 
standard  class  clothes  washers  shall  be 
1.04  modified  energy  factor  (MEF)  in  1/ 
1/2004  and  1.26  MEF  in  1/1/2007.  The 
energy  test  procedure  will  be  revised  to 
ensure  that  variability  between  test 
cloths  will  not  significantly  affect 
remaining  moisture  content  (RMC) 
results.  Additional  clarifications  will 
also  be  made  to  test  procedure. 

Energy  Star  Labeling  Program.  Energy 
Star  levels  shall  be  set  as  follows: 
Standard  Class  Clothes  Washers— 1.26 
MEF  in  2001;  1.42  MEF  in  2004; 
Refrigerator /Freezers — 10%  better  than 
the  2001  standard  in  2001;  change  to 
15%  better  than  the  2001  in  2004. 
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Tax  Credit  for  the  Production  of 
Energy  Efficient  Clothes  Washers  and 
Refrigerator-Freezers.  The  credit  shall 
provide  for  two  energy  efficiency  tiers, 
each  with  separately  designated  funds. 
There  is  $30  million  in  each  designated 
fund  per  company  per  efficiency  tier. 
Cap  of  $60  million  per  company  for  the 
two  funds  or  yearly  cap  with  carry 
forward.  Annual  total  tax  credit  caimot 
exceed  in  any  taxable  year  2%  of 
corporate  gross  revenues  as  determined 
by  average  of  3  prior  years. 

Standard  Class  Clothes  Washers:  Two 
tiers  coterminous  2001-2006;  $50  per 
unit  for  products  manufactured  with  a 
1.26  MEF  and  $100  per  unit  for 
products  manufactured  with  a  1.42 
MEF,  increasing  to  1.5  MEF  in  2004. 
Includes  residential-style  "coin- 
operated"  washers. 

Refrigerators:  First  tier  effective  in 
2001.  $5aper  unit  for  products 
manufactiired  10%  above  2001 
minimum  efficiency  standard.  Credit 
runs  through  2004.  Second  tier  also 
effective  in  2001  and  runs  through  2006. 
It  is  $100  for  products  manufacttu'ed 
15%  above  the  2001  minimum 
efficiency  standard.  Credits  apply  to 
automatic  defrost  refrigerator-freezers 
only,  at  16.5  cubic  feet  internal  volume 
and  above. 

Voluntary  Industry  Water  Program. 
Water  factor  reporting  shall  be  part  of  a 
voluntary  industry  sponsored  program. 
AHAM  members  agree  to  publicly 
disclose  through  AHAM,  water  factors 
for  each  model  that  meets  Energy  Star/ 
Tax  Credit  MEF  levels,  starting 
sometime  in  calendar  year  2001.  In 
calendar  year  2002  and  each  year 
thereafter,  industry-wide  shipment 
weighted  average  water  factors  for  units 
shipped  in  the  previous  year  shall  be 
reported  by  AHAM.  Water  factor 
calculations  will  use  appendix  J  water 
factor  through  2003  and  will  use 
Appendix  Jl  thereafter.  Starting  in  2007, 
AHAM  members  agree  to  report  water 
factor  for  all  models.  AHAM  will 
sponsor  water  conference."  (Joint 
Comment,  No.  204). 

This  rulemaking  only  addresses  the 
clothes  washer  energy  standards  of  this 
proposal.  The  above  standard,  based  on 
this  proposal  would  go  into  effect  in 
stages,  with  the  first  stage  going  into 
effect  on  January  1,  2004,  and  the 
second  stage  going  into  effect  on  January 
1,  2007  (hereafter  referred  to  as  the  2004 
standard  and  2007  standard, 
respectively).  The  initial  standard  is  a 
22  percent  reduction  in  energy 
consumption  over  the  current  standard 
(or  a  MEF  of  1.04).  The  later,  more 
stringent  standard,  is  a  35  percent 
reduction  in  energy  consumption  over 
the  ctirrent  standard  (or  a  MEF  of  1.26). 


Both  top-loading  vertical-axis  and  frtint- 
loading  horizontal-axis  design  clothes 
washers  are  currently  available  in  retail 
appliance  stores  at  these  levels. 

In  response  to  the  NOPR.  we  received 
additional  comments  supporting  the 
proposed  energy  conservation  standard 
announced  from  AHAM  (representing 
Alliance  Laundry  Systems  LLC;  Asko 
Incorporated;  Amana  Appliances;  AB 
Electrolux  (Frigidaire  Home  Products); 
GEA.  Fisher  &  Paykel  Ltd;  Maytag 
Corporation;  Miele.  Inc.;  and  Whirlpool 
Corporation),  manufactiuers,  energy 
efficiency  advocates,  utilities  and 
consumers.  (AHAM,  No.  212  at  1; 
Amana,  No.  223  at  1;  Whirlpool,  No. 
236  at  2;  Maytag,  No.  230  at  2;  ACEEE. 
Nos.  214  &  227;  NRDC.  No.  225  at  2; 
AWWA.  No.  234;  Comment  No.  218). 
However,  Oregon  Office  of  Energy 
(OOE)  request  a  standard  level  at  a  40 
percent  improvement  over  the  baseline 
washer  or  a  MEF  of  1.36.  (OOE,  No.  219 
at  2). 

We  also  received  three  comments 
from  Congress.  Representative  Ralph 
Regula  (R-QH)  supports  this  rulemaking 
and  believes  it  should  be  approved 
without  delay.  (Comment  No.  220) 
Representatives  Joe  KnoUenberg  (R-MI) 
and  Wally  Herger  (R-CA)  are  asking  for 
120-  and  90-day  extensions  of  the 
comment  period,  respectively.  (Docket 
No.  EE-RM/STD-98-440,  Comment  No. 
73  at  68  and  Comment  No.  239).  This 
rulemaking  process  for  clothes  washers 
began  on  November  14, 1994,  almost  6 
years  ago  with  the  publication  of  the 
Advanced  Notice  of  Proposed 
Rulemaking.  59  FR  56423. 
Subsequently,  there  were  eight  public 
hearings/workshops  and  three  public 
solicitations  for  comment.  Thus,  tXDE  is 
adopting  the  proposed  rule  and  does  not 
plan  to  extend  the  comment  period. 

C.  Two  Standards  in  One  Rulemaking 

The  Competitive  Enterprise  Institute 
(CEI)  and  Consumer  Alert  (CA) 
commented  that  the  statute  does  not 
specifically  allow  for  the  creation  of  two 
standards  in  one  rulemaking.  (CEI  &  CA. 
No.  207  at  2;  CEI.  No.  228  at  3).  More 
specifically,  these  comments  contended 
that  the  2007  standard,  coming  only  3 
years  after  the  2004  standard,  violates 
the  requirement  in  section  325  of  the 
Act  that  an  amended  standard  for  these 
products  "shall  apply  to  products 
manufactured  after  a  date  which  is  5 
years  after  *  *  *  the  effective  date  of 
the  previous  amendment  *  *  *  "  42 
U.S.C.  6395(m). 

DOE  disagrees  with  this  comment.  In 
this  rulemaking,  DOE  is  complying  with 
the  mandate  in  section  325(g)(4)(B)  of 
the  Act  to  determine  whether  to  amend 
the  standards  in  effect  for  clothes 


washers.  Consistent  with  section 
325(m).  section  325(g)(4)(C)  of  the  Act 
provides  that  a  second  and  any 
subsequent  amendments  shall  apply  to 
products  manufactured  five  years  after 
the  effective  date  of  the  previous 
amendment,  except  that  in  no  case  may 
the  amended  standard  apply  to  products 
manufactured  within  3  years  after 
publication  of  the  standard.  Today's 
amended  final  rule  will  have  been 
published  6V2  years  after  the  effective 
date  of  the  previous  final  rule,  in 
conformity  with  the  statute,  and  applies 
to  products  manufactiu^d  3  years  or 
more  after  its  publication  date. 

Nothing  in  the  Act  precludes  DOE.  in 
carrying  out  its  duty  to  determine 
whether  to  amend  the  existing 
standards,  from  promulgating 
amendments  that  take  effect  in  two 
stages.  In  this  rulemaking,  DOE  has 
determined  that  an  interim  2004 
standard  is  technologically  feasible  and 
economically  justified.  This  less 
stringent  interim  standard  gives 
industry  sufficient  lead  time  to 
depreciate  their  current  assets  and  plan 
a  more  orderly  transition  of  their 
production  facilities.  Delaying  the 
implementation  date  for  the  higher 
efficiency  level  gives  manufactiu^rs 
more  time  to  research  and  develop 
lower  cost  solutions  to  achieve  higher 
standards.  Under  the  provisions  in  the 
Act,  DOE  may  not  apply  subsequent 
amendments  of  these  standards  to 
products  manufactured  within  5  years 
after  the  effective  date  of  the  second  or 
final  stage  of  this  rule  [i.e..  until  2012). 

AHAM  and  the  NRDC  both  support 
DOE's  position  that  there  is  nothing  in 
the  statute  which  prohibits  rule 
amendments  that  consist  of  initial  or 
interim  standards  and  more  stringent  or 
final  standards.  (Mr.  Samuels  of  AHAM, 
No.  216CC  at  23;  Mr.  Goldstein  of 
NRDC,  No.  216CC  at  56). 

Thus,  DOE  is  adopting  the  rule,  as 
proposed. 

D.  Consumer  Information  Statement 

The  Consumer  Federation  of  America 
(CFA)  conunented  that  it  believes  that 
the  Consumer  Overview  section  could   . 
be  improved  to  include  the  following 
information:  Impact  on  the  "first  cost" 
or  purchase  price,  impact  on  LCC  (i.e. 
energy  costs  and  water  savings), 
payback  period,  impact  of  a  rule  on 
affordability  of  product  for  the  average 
consumer  and  especially  the  low  and 
moderate  income  population,  and 
enviroiunental  implications/benefits  of 
a  rulemaking.  (CFA,  Nos.  210  &  232  at 
2).  In  addition,  as  it  was  recommended 
by  the  Appliance  Standards  Advisory 
Committee  at  its  October  24,  2000, 
meeting,  the  consumer  information 
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statement  (Consumer  Overview)  should 
be  in  simplified  language  so  that  it  is 
understandable  to  the  consumer. 
(Advisory  Committee  Meeting 
Transcripts  dated  October  24.  2000.  at 
43).  These  changes  have  been  made  to 
the  Consimier  Overview  section  of  this 
final  rule. 

E.  Consumer  Input 

CEI  and  CA  commented  that  they 
believe  there  was  inadequate  consumer 
input  into  the  rulemaking  process.  (CEI 
&  CA.  No.  209).  General  Electric  (GE) 
commented  that  DOE  has  given 
adequate  time  for  consiuner  input  by 
holding  niunerous  comment  periods 
and  hearings.  (Mr.  Jones  of  GE,  No. 
216CC  at  74).  Since  we  started  work  on 
this  rulemaking  in  1991  we  have  had 
eight  public  hearings/workshops  and 
three  public  solicitations  for  comment. 
DOE  published  an  ANOPR  on 
November  14,  1994  with  a  75  day 
comment  period.  59  FR  56423.  On 
November  19. 1998,  DOE  published  a 
Supplemental  ANOPR  and  held  a  public 
hearing  on  December  15,  1998  with  a  75 
day  comment  period.  63  FR  64344.  All 
of  the  technical  information  pertaining 
to  the  Supplemental  ANOPR  and  a  copy 
of  the  Supplemental  ANOPR  were  made 
available  immediately  thereafter  on  our 
Internet  site.  On  October  5,  2000  DOE 
published  a  NOPR  and  held  a  public 
hearing  on  November  15.  2000  with  a  60 
day  conunent  period.  65  FR  59550.  All 
of  the  technical  information  pertaining 
to  the  NOPR  and  a  copy  of  the  NOPR 
were  made  available  immediately 
thereafter  on  our  Internet  site. 

Since  February  1999,  the  Department 
received  10  letters  fitim  consiuners 
opposing  the  proposed  energy  efficiency 
standards  and  about  200  comments 
opposing  a  ban  on  top-loading  vertical- 
axis  clothes  washers.  (Comiment  No. 
217).  In  addition,  we  responded  to  about 
200  e-mails  and  phone  calls  by  sending 
in  ret\im  a  fact-sheet  and  a  copy  of  the 
rule.  On  the  other  hand,  the  Ehapartment 
received  over  600  letters  firom 
consiuners  supporting  the  energy 
conservation  standards  at  a  40  percent 
improvement  in  efficiency  (today's 
requirement  is  for  a  35'percent 
improvement  by  2007).  (Comment  Nos. 
191, 192, 193,  196,  &  201).  We  have  also 
received  comments  &x)m  consiuner 
advocate  groups  such  as  the  Arizona 
Consumers  Council,  Center  for 
Environmental  Citizenship.  Coalition 
for  Consumer  Rights,  Residential 
Providers  Association  of  Oregon,  and 
others  supporting  the  energy 
conservation  standards  at  a  40  percent 
improvement  in  efficiency.  (Comment 
No.  191).  In  addition,  in  selecting 
today's  standards,  we  considered  the 


results  of  the  consumer  focus  groups 
and  a  conjoint  analysis  study  we 
performed  to  address  the  consumer 
utility  issue  pertaining  to  top-loading 
vertical-axis  and  fitmt-loading 
horizontal-axis  machines.  Based  on  the 
above.  DOE  concludes  that  many 
consumers  are  concerned  that  a  new 
standard  would  ban.  or  have  the 
unintended  effect  of  banning,  top- 
loading  vertical-axis  clothes  washers. 
The  Department  notes  that  the  standard 
adopted  today  mandates  a  minimum 
level  of  energy  efficiency  and  that  at 
least  three  clothes  washer 
manufacturers  currently  have  top- 
loading  clothes  washers  which  meet  the 
2007  standards. 

In  conclusion,  we  believe  there  has 
been  ample  time  and  opportunity  for 
public  comment  and  that  consumer 
input  has  been  received  and  consumer 
interests  represented  and  considered. 

F.  Energy  and  Economic  Analyses 

The  Department  received  several 
comments  with  respect  to  various 
elements  of  the  energy  and  economic 
analyses.  This  section  addresses  product 
classes,  incremental  retail  costs,  water 
savings,  detergent  savings,  LCC  and 
payback,  and  cost  effiectiveness. 

G.  Product  Classes 

Currently,  DOE  divides  clothes 
washers  into  classes  based  on  size  and 
features,  such  as  suds-saving.  For  the 
existing  standards,  DOE  defines 
residential  clothes  washers  in  the 
following  classes: 

•  Top-loading,  compact  (less  than  1.6 
cubic  feet  capacity); 

•  Top-loading,  standard  (1.6  cubic 
feet  or  greater  capacity); 

•  Top-loading,  semi-automatic; 

•  Front-loading;  and 

•  Suds-saving. 

In  the  NOPR,  the  Department 
indicated  it  would  maintain  the  current 
product  classes. 

The  IDepartment  received  several 
comments  on  its  proposal  to  maintain 
separate  product  classes  for  top-loading 
and  fit)nt-loading  washers  and  to 
establish  the  same  efficiency 
requirement  for  both.  OOE  commented 
that  DOE  should  follow  the  lead  of  the 
Federal  Trade  Commission  and 
establish  only  two  classes  of  automatic 
clothes  washers — standard  and 
compact — as  there  is  no  basis  for  doing 
otherwise  and  to  avoid  consumer 
confusion.  (OOE,  No.  219  at  8).  NRDC 
commented  that  it  made  more  sense  to 
collapse  the  V-axis  and  H-axis  classes 
into  a  single  class.  (Mr.  Goldstein  of 
NRDC,  No.  216CC  at  57).  Whirlpool 
commented  that  it  fully  supports  the 
consolidation  of  the  top-  and  front- 


loading  standard  capacity  classes. 
(Whirlpool.  No.  236).  Maytag 
conunented  that  it  fully  agrees  with  the 
Department's  conclusion  that  a  single 
efficiency  standard  for  standard  class 
top-and  front-loading  washers  is  clearly 
justified.  (Maytag,  No.  230  at  2).  Amana 
commented  that  it  supports  the 
Department's  proposal  to  have  the  same 
energy-efficiency  standard  for  V-axis 
and  H-axis  washers  while  maintaining 
separate  classes  for  these  products  on 
the  basis  of  differences  in  technology, 
cost  and  utility/performance.  It  believes, 
however,  that  the  Department  should 
correct  the  designations  from  top-  and 
front-loading  to  V-axis  and  H-axis. 
(Amana,  No.  223  at  5). 

The  Department  agrees  that  currently 
both  V-axis  and  H-axis  washers  can 
achieve  the  same  range  of  efficiency  and 
that  different  efficiency  standards  are 
not  warranted  based  on  axis  of  rotation 
or  orientation  of  loading.  For  this 
reason,  the  Department  proposed  a 
single  minimum  efficiency  for  the 
existing  "standard"  size  top-loading  and 
front-loading  washeris.  However  DOE  is 
concerned  that  in  the  future  these 
classes  may  have  a  different  potential 
for  efficiency  improvement.  Therefore, 
in  today's  final  rule,  the  Department  is 
maintaining  both  the  Standard  Top- 
Loading  and  Front-Loading  product 
classes  but  is  requiring  a  single 
efficiency  standard  level  for  both  the 
Standard  Top-Loading  and  Front- 
Loading  classes  of  washers. 

Additionally.  Amana  requested  that 
the  Department  segregate  the  standard 
size  washer  class  into  subclasses  on  the 
basis  of  capacity  in  cubic  feet  to 
eliminate  ^e  potential  of  confusion  and 
prevent  consumers  from  being  misled  in 
comparing  washers  of  different  sizes 
and  mistakenly  purchasing  a  smaller 
one  that  consumes  more  energy. 
(Amana,  No.  223  at  4).  The  Department 
understands  that  the  FTC  labeling  could 
lead  to  confusion  for  the  consumer.  We 
do  not  believe,  however,  that  this  issue 
can  be  addressed  by  defining  additional 
efficiency  subclasses.  The  Department 
will  take  up  this  matter  with  FTC  to 
study  this  issue. 

The  Department  received  several 
comments  on  the  issue  of  increasing  the 
volume  definition  of  the  compact  class 
from  1.6  cubic  feet  to  2.0  cubic  feet. 
Majrtag  commented  that  it  agreed  with 
the  Department's  proposal  to  maintain 
the  existing  1.6  cubic  feet  definition  of 
the  compact  product  class  since  it 
believes  increasing  the  compact  class  to 
2.0  cubic  feet  could  place  manufacturers 
who  have  complied  with  more  stringent 
efficiency  standards  at  a  competitive 
disadvantage.  (Majrtag,  No.  230  at  2). 
The  OOE  commented  it  was  generally 
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indifferent  to  the  Department's  decision 
to  keep  the  definition  of  the  compact 
class  at  less  than  1.6  cubic  foot  capacity. 
However,  OOE  deplores  that  the 
Department  has  not  examined  the 
potential  to  improve  the  energy 
efficiency  of  these  products.  (OOE,  No. 
219  at  7).  Whirlpool  commented  that  it 
disagrees  with  the  Department's 
proposal  to  maintain  the  current  less 
than  1.6  cubic  feet  definition  for 
compact  washers  and  recommends  that 
the  Department  redefine  the  "compact" 
class  to  instead  be  either  "top-loading 
units  less  than  2.0  cubic  feet  in  capacity 
with  external  width  not  to  be  in  excess 
of  22.5  inches  OR  top-loading  units  that 
are  less  than  1.6  cubic  feet  in  capacity 
and  not  more  than  24  inches  in  width." 
(Whirlpool,  No.  236  at  3). 

The  Department  appreciates 
Whirlpool's  suggested  language  to 
redefine  the  compact  class.  However, 
given  that  this  proposed  change  in 
definition  is  new  and  was  not  subject  to 
public  notice  and  comment,  the 
implications  are  not  fully  understood. 
Thus,  the  Department  is  maintaining  the 
current  classification  for  the  compact 
class. 

Whirlpool  commented  that  it 
disagrees  with  the  MEF  value  of  0.65  for 
the  compact  class  and  suggested  that, 
based  on  its  testing,  an  MEF  of  0.57 
more  accurately  reflects  the  current  EF 
standard  of  0.9.  (Whirlpool.  No.  236  at 
3).  Since  the  compact  class  was  not 
analyzed,  it  is  the  Department's 
intention  that  current  clothes  washers 
for  this  class  qualify  under  the  new  MEF 
minimum  energy  efficiency 
requirement.  The  Department  has 
conducted  sample  calculations  and 
testing  on  both  a  1.46  cubic  feet  washer 
and  a  1.93  cubic  feet  washer.  Based  on 
the  findings,  the  Department  is 
maintaining  the  0.65  MEF  value. 

H.  Incremental  Retail  Costs 

The  American  Council  for  an  Energy 
Efficient  Economy  (ACEEE)  commented 
that  DOE  based  its  estimate  of 
incremental  retail  cost  for  the  proposed 
standards  on  manufacturer  cost 
estimates  for  horizontal-axis  machines. 
ACEEE  adds  that  manufacturers  stated 
at  the  NOPR  hearing  that  incremental 
costs  may  well  be  less  than  estimated. 
ACEEE  further  remarks  that  this 
observation  is  supported  by  the 
Department's  own  reverse  engineering 
analysis,  which  found  mid-point 
incremental  manufacturer  costs  for  V- 
axis  machines  that  meet  or  exceed  the 
2007  standard  to  be  approximately  $75. 
Applying  the  mark-ups  used  in  the  DOE 
analysis,  ACEEE  calculates  a  $140 
incremental  retail  price  which  is  lower 
than  the  $249  incremental  retail  price 


used  by  the  Department  in  its  analysis. 
Based  on  its  analysis  of  past 
rulemakings,  ACEEE  believes  that  the 
incremental  price  will  be  around  $50. 
To  capture  the  full  range  of  possible 
futiu^  prices,  ACEEE  recommends  that 
DOE  state  that  the  incremental  price 
will  be  in  the  range  of  $50-$239.  ACEEE 
does  not  believe  DOE  should  revise  its 
analysis  using  this  range  since  the 
proposed  standards  clearly  meet  the 
NAECA  criteria  at  $239  and  would 
certainly  meet  these  criteria  if  the  costs 
were  lower.  (ACEEE,  No.  227  at  1). 

The  Oregon  Office  of  Energy  (OOE) 
also  commented  that  the  engineering 
analysis  for  washers  meeting  the 
proposed  standard  (MEF=1.26) 
overstates  the  manufacturing  costs  of 
this  level.  OOE  states  that  DOE  based  its 
analysis  on  the  assumption  that  the 
standard  would  only  be  met  with  H-axis 
clothes  washer  designs.  OOE 
commented  that  in  recent  months  it  has 
become  clear  to  the  Oregon  Energy 
Office  that  manufacturers  will  meet  the 
proposed  new  standard  with  fairly 
traditional  top-loading,  vertical-axis 
designs  that  incorporate  programmable 
electronic  controls.  (OOE,  No.  219  at  3). 

As  commented  by  ACEEE  and  OOE, 
the  engineering  cost  and  performance 
data  used  in  the  DOE  analysis  for  the 
proposed  standard  level  is  based  on  H- 
axis  technology.  The  decision  to  base 
the  engineering  analysis  on  H-axis 
technology  was  made  in  response  to 
ARAM  comments  in  1996  (AHAM,  No. 
67  at  1)  and  1998  (AHAM,  No.  84  and 
86)  that  manufacturers  could  not 
achieve  levels  of  efficiency 
improvement  beyond  25  percent  with 
traditional  V-axis  clothes  washers.  More 
recently,  two  manufacturers  introduced 
high-efficiency  V-axis  clothes  washers 
into  the  U.S.  market  that  meet  or  exceed 
the  performance  requirements  of  the 
2007  standard.  The  Department  had 
efficiency  testing  performed  on  three 
commercially  available  high-efficiency 
washers  and  one  prototype  V-axis 
washer.  Additionally,  the  Department 
had  these  washers  disassembled  and 
analyzed  to  estimate  their 
manufacturing  costs.  As  commented  by 
ACEEE,  these  washers  had  a  lower 
estimated  cost  range  then  their  H-axis 
counterparts.  Thus,  the  Department 
agrees  with  ACEEE  that  the  price 
estimates  used  by  the  Department  in  its 
analysis  may  be  at  the  high  end  of  what 
may  be  expected  and  that  lower  prices 
for  the  proposed  efficiency  would  only 
improve  the  justification  of  the 
standards.  The  Department  notes  that  in 
this  period  of  rapid  technological 
advances  and  new  product 
introductions,  assessing  the  futiu-e  cost 
and  performance  of  clothes  washers  is 


an  uncertain  exercise.  As  with  any 
forecast,  there  is  a  range  of  uncertainty 
in  the  forecasted  results. 

Additionally,  ACEEE  reasoned  that 
given  the  downward  trend  in  the 
Producer  Price  Index,  it  was  likely  that 
clothes  washer  manufacturers  would 
achieve  future  productivity  gains  and 
design  improvements  that  would  allow 
them  to  have  lower  costs  than  submitted 
in  1997.  (ACEEE,  No.  227  at  1).  The 
Department  agrees  that  the  recent 
introduction  of  high  efficiency  V-axis 
designs  and  the  reverse-engineering 
results  on  these  designs  indicates  that 
the  price  impact  of  the  standard  on 
consumers  may  be  lower  than  expected. 
Consideration  of  a  PPI  deflator  however 
appears  to  the  Department  as  very 
speculative.  In  order  to  comply  with 
NAECA  and  assure  that  the  standards 
that  are  adopted  are  economically 
justifiable,  the  Department  adopts  price 
and  cost  estimates  that  can  be  made 
with  a  fairly  high  degree  of  certainty. 
While  historic  price  data  as  indicated  in 
the  Consumer  Price  Index  (CPI)  and 
Producer  Price  Index  (PPI)  may  indicate 
trends  or  tendency  towards  real  price 
decreases,  the  reasons  behind  these 
trends  are  unclear.  While  it  is  fairly 
certain  that  real  prices  for  appliances 
will  not  increase  given  the  same  quality 
and  type  of  product,  the  possibility  of  a 
continuing  decrease  is  far  from  certain. 
The  Department  therefore  utilizes  an 
analysis  that  assumes  constant  real 
prices  for  the  same  quality  and  type  of 
clothes  washer. 

/.  Water  Savings 

OOE  commented  that  the  35  percent 
level  of  energy  reduction  can  be 
achieved  by  a  V-axis  design  which  may 
have  programmable  electronic  controls 
and,  therefore,  the  assumed  water 
savings  may  be  less  than  the  level  stated 
in  the  analysis.  (OOE,  No.  219  at  2",  3  & 
4). 

The  Department  believes  that  while 
an  H-axis  washer  typically  is  a  design 
approach  that  results  in  water  savings, 
there  is  no  guarantee  of  water  savings 
with  any  design  approach,  at  any  level 
of  energy  efficiency.  Water  use  may  be 
increased  by,  for  example,  adding  more 
cold  rinses  without  impacting  a 
minimum  MEF  level.  The  Department 
has  relied  on  manufacturer  data  based 
on  what  manufacturers  would  build  at 
each  standard  level.  The  water  use  data 
presented  by  manufacturers  estimates 
the  same  water  savings  at  both  the  35 
percent  and  40  percent  levels  using 
horizontal-axis  technology  and  only  a 
slightly  higher  water  usage  level  at  the 
25  percent  level  using  vertical-axis 
technology.  As  we  can  now  observe  in 
the  marketplace,  similar  V-axis  washer 
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technology  may  be  used  to  achieve  a  35 
percent  level  or  even  a  40  percent  level. 

/.  Detergent  Savings 

OOE  commented  that  DOE  should 
include  detergent  savings  that  owners  of 
H-axis  machines  (and  any  others  that 
reliably  deliver  equivalent  water 
savings)  will  experience  at  the  40 
percent  improvement  and  above  (MEF 
standard  levels  of  1.36  and  above). 
(OOE,  No.  219  at  6  &  7).  Unilever  HPC 
commented  that  it  is  erroneous  and 
arbitrary  to  state  that  you  can  save 
detergent  using  high  efficiency  washers 
because  the  amount  of  detergent  used  is 
a  purely  discretionary  consumer 
decision.  It  further  commented  that  to 
include  detergent  savings  is  to  imply  a 
cleaning  performance  standard  which 
the  proposed  standard  does  not  actually 
address.  (Mr.  Linard  of  Unilever,  No. 
216CC  at  84). 

The  Department  believes  that  while 
some  consiuners  may  use  less  detergent 
even  at  MEF  levels  of  1.26  as  estimated 
by  the  OOE  in  the  Pacific  Northwest, 
others  may  use  currently  more 
expensive  detergents  specially 
manufactured  for  H-axis  washers.  OOE 


also  states  that  there  is  every  reason  to 
expect  that  detergent  manufacturers  will 
have  a  difficult  time  significantly 
increasing  the  price  of  these  detergents 
to  compensate  for  reductions  in  use.  No 
evidence  is  provided  to  support  that 
statement.  There  is  no  conclusive  proof 
of  what  price  consumers  will  pay  for 
detergent  in  2007  when  the  standard 
takes  effect  at  levels  equivalent  to  that 
achieved  by  H-axis  washers. 

K.  Life-Cycle-Costs  and  Payback 

The  Regulatory  Studies  Program  at  the 
Mercatus  Center  at  George  Mason 
University  (Center)  commented  that  the 
Department  used  different  savings 
estimates  at  different  places  in  the 
NOPR  and  the  TSD.  (Center,  No.  224  at 
5).  The  NOPR  presented  values  based 
both  on  point  estimates  and  also  more 
detailed  estimates  based  on 
distributions  of  input  values.  The 
primary  results  used  in  the  analysis  of 
Payback  Periods  and  life-cycle-costs  are 
based  on  a  distribution  of  inputs  used 
to  create  a  distribution  of  LCC  and 
Payback  Periods.  This  methodology 
allows  consideration  of  ranges  of  inputs 
(e.g.  numbers  of  loads  ]>er  year,  energy 

Table  3.— Single  Point  Values 


price)  rather  than  just  using  typical  or 
average  values.  Table  3  presents  the 
results  of  a  simplified  point  value 
analysis  that  uses  average  input  values 
for  each  variable  and  calculates  a  single 
output  value.  Tables  4  and  5  present  the 
restilts  of  a  more  detailed  simulation  of 
10,000  households  which  has  input 
distributions  for  each  variable  and 
output  distributions  for  each  result. 

We  calculated  the  distributed  results 
using  10,000  individual  payback 
periods  and  found  their  average,  rather 
than  dividing  the  average  retail  price 
increase  by  the  average  annual  savings. 
These  two  methods  of  determining  the 
average  payback  period  are  not 
mathematically  equivalent.  The  average 
retail  price  increase  and  the  average 
operating  cost  savings  shown  are  also 
determined  from  distributions  to 
account  for  the  differences  in  fuel 
prices,  how  often  households  do  the 
wash,  etc.  (see  Chapter  7  of  the  TSD  for 
details).  To  avoid  confusion,  for  this 
final  rule,  the  Department  has  modified 
the  Consiuner  Overview  to  reflect  the 
more  detailed  distribution-derived 
values  for  price  and  operating  cost. 


Single  point  values 
(fof  U.S.  mix  of  fuel  types) 

MEF  level/year 

PaytMck  period 
(Years) 

Delta  retail  price  on 
most  likely  teased 
incremental  manu- 
facturer costs 

Operating  cost 

savings, 

(Avg.  Inputs  used) 

Mean  LCC  savings 

1.04«X)4 _ 

3.2 

4.7 

$53 
240 

$16 

51 

$105 
262 

1.26«»7  

Table  4.— Distribution-Derived  Values 


DistributKxis 

MEF  level/year 

Payback  (years) 

Delta  retail  price 

Annual  operating  cost  savings 

Mean 

Median 

Mean 

Median 

Mean 

Median 

1.0472004  

4.6 
6.8 

3.5 
5.0 

$53 
249 

$47 
177 

$15 
48 

$13 
43 

1.26/2007  

Table  5.— Distribution-Based  LCC  Savings 


MEF  level/year 


1.04/2004 
1.26/2007 


Distrit>utions 


LCC  savings 


Mean 


$103 
260 


Median 


$81 
206 


L.  Cost  Effectiveness 

The  Edison  Electric  Institute  (EEI) 
states  that  at  least  90  percent  of 
consumers  should  have  lower  life-cycle- 


costs  under  any  new  standard.  EEI  then 
argues  that  the  proposed  clothes  washer 
standards  are  not  economically  justified 
since  only  80-81  percent  of  consumers 


will  have  lower  life-cycle-costs,  and 
only  72  percent  of  senior  citizens  will 
have  lower-life-cycle  costs. 
Additionally,  EEI  believes  that  a 
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payback  period  of  7  years  is  too  long. 
(EEI,  No.  209  at  1).  The  Department 
disagrees.  First  of  all,  EEI  states  no 
reason  why  90  percent  should  be  an 
acceptable  level.  Secondly,  EPCA 
requires  the  Department  to  consider 
LCC  as  just  one  of  the  factors  in 
determining  economic  justification  of  a 
standard  level.  In  determining  economic 
justification,  EPCA  directs  the  Secretary 
to  determine  whether  the  benefits  of  a 
standard  exceed  the  burdens.  Consumer 
LCC  and  payback,  the  resulting  energy 
savings,  the  need  for  national  energy 
conservation  and  the  economic  impacts 
on  manufacturers  and  consiuners  are 
just  a  few  of  the  factors  that  the 
Secretary  must  consider.  There  is  no 
mathematical  formula  given  or  used  for 
weighing  the  benefits  and  biu-dens  of 
the  various  factors. 

Furthermore,  because  of  wide 
variations  in  usage  rates  and  energy 
prices  across  the  country,  no  national 
standard  can  be  designed  to  minimize, 
or  even  reduce,  life-cycle-costs  for  all 
consiuners.  The  Department  analyzes 
the  expected  impacts  of  proposed 
standards  on  consimiers  taking  these 
differences  into  account.  However,  there 
will  always  be  some  consumers  who 
will  have  higher  life-cycle-costs  under 
any  national  standard.  In  making  its 
determination  regarding  the  overall 
benefits  and  burdens  of  any  standard, 
the  Department  considers  both  the 
magnitude  of  any  adverse  effects  that 
are  expected  on  consumers,  as  well  as 
the  total  ntunber  or  any  groupings  of 
consiuners  that  might  be  adversely 
affected.  However,  the  Department  does 
not  recognize  any  arbitrary 
mathematical  threshold  for  LCC  benefits 
as  suggested  by  EEI,  and  the  ratio  of 
consumers  with  LCC  savings  versus 
those  with  LCC  increases  will  vary  from 
rulemaking  to  rulemaking  depending  on 
the  various  benefits  and  burdens  of  each 
unique  rulemaking. 

The  Mercatus  Center  stated  that  the 


not  economically  justified.  (Center,  No. 
224  at  17).  The  Center  claimed  that  the 
standard  will  harm  the  majority  of 
consumers  and  will  take  away  consumer 
choice  by  eliminating  top-loading, 
vertical-axis  clothes  washers.  The 
Center  recommended  that  the 
Department  not  go  forward  with  the 
proposed  standard  and  stated  that  since 
the  Department  believes  that  consumers 
pass  up  energy  efficient  washers 
because  they  are  misinformed  about 
operating  costs,  that  the  Department 
should  construct  a  program  to  correct 
this  deficiency.  The  Center  further 
stated  that  consumers  do  not  need  to  be 
coerced  into  saving  money. 

Much  of  the  Center's  comment  is  a 
philosophical  argument  against  the  use 
of  Federal  energy  efficiency  standards  as 
a  means  of  modifying  consumer  product 
choices  or  behavior.  In  its  comment,  the 
Center  grades  the  Department  on  issues 
such  as  whether  the  Department  has 
identified  a  significant  market  failure, 
has  identified  an  appropriate  Federal 
role,  has  examined  alternative 
approaches,  has  maximized  net  benefits 
and  has  understood  individual  choice 
and  property  impacts.  Mq^t  of  these 
issues  had  been  resolved  by  the 
Congress  when  they  enacted  the 
statutory  requirements  which  guide  and 
limit  the  Department's  decision-making 
process.  Furthermore,  when  tested  in 
the  court  in  Natural  Resources  Defense 
Council  V.  Henington,  768  F.  2d  1355, 
1406-07  (D.C.  Cir.  1985).  the  court 
stated  that  "the  entire  point  of  a 
mandatory  program  was  to  change 
consumer  behavior."  As  is  stated  under 
section  l.B.  Authority  at  the  beginning  of 
this  final  rulemaking,  the  Act  requires 
the  Department  to  "establish  standards 
designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  that  is 
technologically  feasible  and 
economically  justified."  This  emphasis 
on  maximizing  energy  savings  may  or 
may  not  lead  to  standards  that  also 


in  this  case  the  proposed  clothes  washer 
standards  would  produce  National  and 
consumer  benefits  that  are  very  close 
the  maximum  of  the  standard  levels 
analyzed. 

Most  of  the  analysis  presented  by  the 
Center  assumes  that  the  standards 
would  eliminate  top-loading,  vertical- 
axis  clothes  washers.  As  is  discussed  in 
the  Energy  and  Economic  Analyses 
comments,  while  the  original 
manufacturer  data  submitted  assumed 
that  all  clothes  washers  at  and  above  a 
35  percent  improvement  would  be 
horizontal-axis  machines, 
manufacturers  have  already  begun 
offering  top-loading,  vertical-axis 
clothes  washers  that  would  meet  the 
2007  standard.  Thus,  a  key  assumption 
made  by  the  Center  is  incorrect. 

In  another  part  of  its  analysis,  the 
Center  speculated  that  if  consumers 
used  their  clothes  washers  less  than 
average,  they  would  experience  lower 
benefits.  This  is  true,  and  as  discussed 
in  the  response  to  the  EEI  comment 
above,  and  the  LCC  and  Payback 
discussion,  the  Department  analyzed  the 
expected  impacts  of  the  proposed 
standards  on  consumers  taking  usage 
and  other  differences  into  account.  As 
reported  in  the  Conclusion  section  of 
today's  rule,  the  Department  found  that 
20  percent  of  consumers  would 
experience  higher  life-cycle-costs  under 
the  2007  standard,  and  that  the  impact 
was  considered  in  the  decision  for 
today's  rule. 

V.  Analytical  Results  and  Conclusion 

A.  Analytical  Results 

We  examined  six  trial  standard  levels. 
Table  6  presents  the  baseline  and  trial . 
standard  levels,  the  associated  MEF 
values  and  the  percentage  reduction  in 
energy  use  fixtm  the  baseline  achieved  at 
the  trial  standard  level.  Trial  Standard 
Level  3  contains  two  stages  of  standards 
which  were  proposed  in  the  Joint 


proposed  clothes  washer  standards  are        maximize  economic  benefits — although      Comment.  (Joint  Comment,  No.  204). 

Table  6.— Trial  Standard  Levels  for  Clothes  Washers 

Trial  standard  level 

MEF 

Percent 

reduction 

in  energy  use 

Baseline  

0.817  

1.021   

1.089  

0. 

1  

20. 

2 

25. 

3 

1.04  in  2004  

1.26  in  2007  

1.257  

1.362 

1.634  

22  in  2004 

4 

35  in  2007. 
35. 

5 

40. 

6 

50. 

• 
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The  Department  presented  the  results 
of  its  analytical  analysis  in  the  NOPR 
which  are  unchanged  for  today's  final 
rule.  65  FR  59550,  59571-81  (October  5. 
2000). 

We  also  added,  for  comparative 
evaluation  purposes,  the  results  of  Trial 
Standard  Level  3  using  the  RECS97  and 
AEO2000  data.  These  results  have  been 
included  as  an  Apf>endix  R  of  the  TSD. 
The  rulemaking  process  is  such  that 
months  to  years  can  take  place  between 
the  time  an  analysis  is  completed  and  a 
final  rule  is  issued.  During  that  time 
span,  conditions  or  data  are  likely  to 
change  and  the  Department  attempts  to 
insure  that  any  such  changes  will  not 
compromise  the  robustness  of  the 
analysis  or  lead  to  a  different 
conclusion.  For  example,  the  NOPR 
used  the  AE01999  forecast  of  electricity 
prices  and  electricity  generation  mix  to 
determine  energy  savings  and  net 
present  value.  Since  the  analysis  was 
completed,  the  AEO2000  forecast 
became  available.  The  Department 
examined  the  impact  of  the  AEO2000 


forecast  on  energy  savings  and  net 
present  value.  The  energy  savings 
reported  in  the  NOPR  ranged  from  2.12 
to  7.53  Quads.  Using  the  data  from 
AEO2000  shows  the  energy  saving 
which  ranged  from  2.09  to  7.44  Quads. 
The  net  present  values  reported  in  the 
NOPR  ranged  firom  3.66  to  16.88  billion 
dollars.  Using  the  data  from  AEO2000 
shows  the  NPV  which  ranged  from  3.76 
to  16.89  billion  dollars.  The  Department 
does  not  consider  these  changes  to  be 
meaningful  or  a  reason  to  revise  the 
analysis.  Additionally,  it  would  be 
incorrect  to  select  only  one  portion  of 
the  analysis  for  revision,  such  as  the 
electric  price,  without  also  examining 
other  related  inputs,  such  as  equipment 
prices,  which  also  might  have  slightly 
changed.  While  the  Department 
acknowledges  that  the  analysis 
performed  for  the  NOPR  does  not  fully 
reflect  some  of  the  changes  in  the 
industry  and  energy  markets  that  have 
occurred  more  recently,  the  Department 
believes  that  the  analysis  is  still  a  valid 
basis  for  today's  final  rule. 

Table  7.— Summary  Analysis  Results 


B.  Conclusion 

The  Act  specifies  that  any  new  or 
amended  energy  conservation  standard 
for  any  type  (or  class)  of  covered 
product  shall  be  designed  to  achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  Section 
325(o)(2)(A),  42  U.S.C.  6295(o)(2)(A).  hi 
determining  whether  a  standard  is 
economically  justified,  the  Secretary 
must  determine  whether  the  benefits  of 
the  standard  exceed  its  burdens.  Section 
325(o)(2)(B)(i),  42  U.S.C: 
6295(o)(2)(B)(i).  The  amended  standard 
miist  result  in  significant  conservation 
of  energy.  Section  325(o)(3)(B),  42 
U.S.C.  6295{o)(3)(B). 

We  considered  the  impacts  of 
standards  beginning  with  the  most 
efficient  level.  We  have  included  a 
summary  of  the  analysis  results  in  Table 
7  to  aid  the  reader  in  the  discussion  of 
the  benefits  and  biu-dens  for  the 
different  trial  standard  levels. 


Trial  Standard  Level 


MEF 


Total  Energy  Saved  (Quads)  

Water  Savings  (trillion  gallons) 

NPV  (BiMon  $)  

Emissions: 

Cartwn  Eqmvatent  (Ml) 

Discounted  Cait>on  Equivalent  (Mt)  ^  

NOx  (W)  

Discounted  NOx  (kt)'  

SO2  (kt)2  

Discounted  SO2  (W)'  

Manufacturer  Impacts: 
Cumulative  Loss  in  Industry  NPV  ($  Mil- 
lion)3 

X  Ctiange  in  Industry  NPV 

Standard  Deviation  %  NPV  

Life-Cyde-Cost  ($): 

Mean  Savings  (^ 

Percent    Households    LCC    Less    tttan 

Baseline _ 

Median  Paytiack  (years)  


6 


1.63 

7.53 
10.85 
10.79 

134.6 
35.6 

364 
106.3 
31.41 

8.3 


474.5-648.9 

(33.0)-<45.2) 

27.7 

176 


7.0 


1.36 

6.03 
12.94 
16.73 

107.3 
28.6 
283.1 
85.2 
30.31 
8.0 


453.1-524.9 

(31.7H36.5) 

27.7 

243 

80 
5.1 


1.26 

5.99 
12.94 
16.88 

106.2 
28.3 
280.6 
84.0 
30.31 
8.1 


510.1-612.5 

(35.4H42.5) 

17.7 

242 

79 

5.1 


1.04  in  2004, 
1.26  in  2007 

5.52 

11.59 

15.3 

95.1 

24.1 
253.5 

70.8 
28.11 

7.3 


421.1-528.4 

(29.2)-(36.7) 

15.8 

103/260 

81/90 
3.5/5.0 


1.09 

4.04 
9.09 
14.29 

70.9 

19.0 
193.6 
58.3 
30.31 

8.0 


409.9-566.2 

(28.5)-(39.3) 

11.4 

211 

87 

4.0 


1.02 

2.12 
0.53 
3.66 

38.1 
10.2 
115.6 
33.8 
31.41 
8.3 


19.2-90.1 

(1-3H6.3) 

11.5 

61 

84 
0.6 


'  The  Department  makes  no  effort  to  monetize  the  benefits  of  the  emission  reductions,  but  there  may  be  time  related  differences  in  the  per- 
ceived value  of  tt>e  emissions  depending  on  when  they  occur,  as  with  monetized  benefits  that  accumulate  over  time.  Emission  reductions  that 
occur  soor>er  are  often  more  desirable  than  equivalent  reductions  that  occur  later.  Like  monetary  benefits,  the  health,  recreational  and  ecosystem 
benefits  ttiat  result  from  emission  reductions  are  often  perceived  to  have  a  greater  value  if  they  occur  sooner,  rather  than  later  To  the  extent  that 
fte  dWferent  trial  standard  levels  have  slightly  different  shipment  distributions  over  time,  some  tnal  standard  levels  might  have  a  slightly  higher 
proportion  of  eartier  emission  reductions  than  another  tnal  standard  level  To  show  the  possible  effect  of  the  different  timing  pattems  of  the  emis- 
sions, the  Department  is  also  presenting  discounted  emissions.  These  cateulations  were  done  using  the  same  seven  percent  discount  rate  as 
was  used  for  discounting  mor>etized  benefits 

2  Results  only  include  household  SO:  emissions  reductions  because  SO2  emissions  from  power  plants  are  capped  by  clean  air  legislation 
Thus,  SOi  emissions  will  only  be  negligibly  affected  by  possible  water  heater  standards. 

^iTKkides  impacts  on  dryer  and  repair  business. 


1.  Trial  Standard  Level  6— MEF  1.63 

First,  we  considered  the  most  efficient 
level  (max  tech),  MEF  1.63,  which  saves 
a  total  of  7.53  quads  of  energy  through 
2030.  This  is  a  significant  amount  of 


energy.  The  cumulative  water  savings 
through  2030  would  be  10.85  trillion 
gcdlons.  The  emissions  reductions 
through  2030  would  total  134.6  Mt  of 
carbon  equivalent,  364  kt  of  NOx,  and 


31.41  kt  of  SO2.  At  this  level,  consumers 
experience  a  mean  savings  in  LCC  of 
$176,  with  a  median  payback  of  7.0 
years. 
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At  Trial  Standard  Level  6,  the  clothes 
washer  industry  would  experience  a 
cimiulative  NPV  loss  of  between 
$474.5 — 648.9  million  which  represents 
between  33.0  and  45.2  percent  of  the 
clothes  washer  industry  value  absent 
standards  ($1,439.1  million — base  case). 
This  impact  is  not  evenly  distributed 
among  the  six  major  manufacturers.^ 
The  large  variability  of-impacts  is 
attributed  to  the  presence  of  existing 
product  for  some  manufacturers  at  this 
efficiency  level  which  means  that  some 
firms  may  gain  a  competitive  advantage. 
This  variability  is  measured  by  the 
standard  deviation  of  individual 
companies'  changes  in  NPV.*  At  this 
level,  the  standard  deviation  in 
individual  companies'  percentage 
change  in  NPV  is  27.7  percent.  Given 
the  high  industry  impacts  and  the 
uneven  burden  on  individual  firms, 
there  exists  a  significant  risk  of  industry 
consolidation. 

At  this  trial  standard  level  a  small 
company  with  an  assumed  market  share 
of  2.1  percent  would  lose  90.7  to  102.8 
percent  of  its  value.  A  small  company 
with  an  asstimed  market  share  of  4.2 
percent  would  lose  166  to  178.1  percent 
of  its  value.  Based  on  the  major  loss  in 
company  value  associated  with  meeting 
this  standard  level,  it  is  likely  that  one 
or  both  of  the  two  smaller 
manufacturers  ^  would  cease  to  produce 
clothes  washers  covered  by  the  standard 
and  might  also  cease  to  market 
commercial  clothes  washers.  These 
values  can  be  found  in  Chapter  11  in 
Table  11.39  of  the  TSD. 

The  Department  concludes  that  the 
burdens  of  Trial  Standard  Level  6 
outweigh  the  benefits.  Consequently, 
the  Department  concludes  Trial 
Standard  Level  6  is  not  economically 
justified. 

,2.  Trial  Standard  Level  5— MEF  1.36 

1 1    Next,  we  considered  a  1.36  MEF, 
which  saves  a  total  of  6.03  quads  of 
energy  through  2030,  also  a  significant 
amount.  The  cvunulative  water  savings 
through  2030  for  this  trial  standard  level 
would  be  12.94  trillion  gallons.  The 
emissions  reductions  through  2030 
would  total  107.3  Mt  of  carbon 
equivalent,  283.1  kt  of  NOx,  and  30.31 
kt  of  SO2.  At  this  level,  consumers 


>  Alliance  Laundry  Systems  LLC,  Amana 
Appliances,  Frigidaire  Home  Products,  General 
Electric  Appliances  (GEA),  Maytag  Corporation,  and 
whirlpool  Corporation. 

*  The  standard  deviation  is  a  measure  of  how 
widely  individual  companies'  percentage  NPV 
changes  are  dispersed  from  the  industry  percentage 
change  in  value.  Refer  to  Chapter  1 1  of  the  TSD  for 
a  description  of  the  calculation  method. 

'  Alliance  Laundry  Systems  LLC  and  Amana 
Appliances. 


experience  a  mean  savings  in  LCC  of 
$243,  with  a  median  5.1  year  payback. 

The  clothes  washer  industry  would 
experience  a  cumulative  NPV  loss  of 
between  $453.1-524.9  million.  This 
represents  between  31.7  and  36.5 
percent  of  industry  value  absent 
standards  ($1,439.1  million — ^base  case). 
For  the  same  reason  in  Trial  Standard 
Level  6,  this  impact  is  not  evenly 
distributed  among  the  six  major 
manufacturers.  At  this  level  the 
standard  deviation  in  individual 
companies'  percentage  change  in  NPV  is 
27.7  percent.  (Refer  to  Chapter  11  of  the 
TSD  for  a  description  of  the  calculation 
method  for  standard  deviation.)  Given 
the  high  industry  impacts  and  the 
uneven  burden  on  individual  firms, 
there  exists  a  significant  risk  of  industry 
consolidation. 

At  this  trial  standard  level  a  small 
company  with  an  assumed  market  share 
of  2.1  percent  would  lose  87.7  to  92.7 
percent  of  its  value.  A  small  company 
with  an  assumed  market  share  of  4.2 
percent  would  lose  160.3  to  165.3 
percent  of  its  value.  Based  on  the  major 
loss  in  company  value  associated  witih 
meeting  this  standard  level,  it  is  likely 
that  one  or  both  of  the  two  smaller 
manufacturers  ^  would  cease  to  produce 
clothes  washers  covered  by  the  standard 
and  might  also  cease  to  market 
conamercial  clothes  washers.  These 
values  can  be  found  in  Chapter  11  in 
Table  11.39  of  the  TSD. 

The  Department  concludes  that  the 
burdens  of  Trial  Standard  Level  5 
outweigh  the  benefits.  Consequently, 
the  Department  concludes  Trial 
Standard  Level  5  is  not  economically 
justified. 

3.  Trial  Standard  Level  4— MEF  1.26 

Next,  we  considered  a  1.26  MEF, 
which  saves  a  total  of  5.99  quads  of 
energy  through  2030,  a  significant 
amotmt.  Just  as  in  the  case  of  the  1.36 
MEF,  the  cumulative  water  savings 
through  2030  would  equal  12.94  trillion 
gallons.  The  cimiulative  emissions 
reductions  through  2030,  however,  are 
slightly  lower  for  the  1.26  MEF  because 
the  cumulative  energy  savings  is  lower 
for  this  standard  level  than  the  1.36 
MEF.  The  1.26  MEF  level  would  save 
106.2  Mt  of  carbon  equivalent,  280.6  kt 
of  NOx,  and  30.31  kt  of  SO2.  At  this 
level,  consumers  experience  a  mean 
savings  in  LCC  of  $242  with  a  median 
payback  of  5.1  years. 

Under  a  1.26  MEF  standard,  the 
clothes  washer  industry  would 
experience  a  cumulative  NPV  loss  of 
between  $510.1-612.5  million.  This 


represents  between  35.4  and  42.5 
percent  of  industry  value  absent 
standards  ($1,439.1  million — base  case). 
Compared  to  Trial  Standard  Levels  5 
and  6,  this  impact  is  more  evenly 
distributed  amongst  the  six  major 
manufacturers  as  represented  by  a 
standard  deviation  in  individual 
companies'  NPV  of  17.7  percent,  and 
thus  there  exists  less  risk  of  industry 
consolidation.  Refer  to  Chapter  11  of  the 
TSD  for  a  description  of  the  calculation 
method  for  standard  deviation.  This 
lower  standard  deviation  reflects  the 
greater  diversity  of  designs,  approaches 
and  engineering  flexibility  to  meet  this 
efficiency  level  compared  to  Trial 
Standard  Levels  5  and  6.  However, 
given  the  high  level  of  investment 
required  to  meet  this  efficiency  level 
and  an  inability  to  spread  fixed  costs 
over  large  volumes,  small  manufacturers 
are  particularly  vulnerable.  At  this  trial 
standard  level  a  small  company  with  an 
assumed  market  share  of  2.1  percent 
would  lose  91.8  to  98.9  percent  of  its 
value.  A  small  company  with  an 
assumed  market  share  of  4.2  percent 
would  lose  164.4  to  171.6  percent  of  its 
value.  Based  on  the  major  loss  in 
company  value  associated  with  meeting 
this  standard  level,  it  is  likely  that  one 
or  both  of  the  two  smaller 
manufacturers  '  would  cease  to  produce 
clothes  washers  covered  by  the  standard 
and  might  also  cease  to  market 
commercial  clothes  washers.  These 
values  can  be  found  in  Chapter  1 1  in 
Table  11.39  of  the  TSD. 

The  Department  concludes  that  the 
burdens  of  Trial  Standard  Level  4 
outweigh  the  benefits.  Consequently, 
the  Department  concludes  Trial 
Standard  Level  4  is  not  economically 
justified. 

4.  Trial  Standard  Level  3— MEF  1.04/ 
1.26 

Next,  we  considered  the  two  step 
1.04/1.26  MEF  efficiency  level,  which 
was  proposed  in  the  Joint  Comment. 
(Joint  Comment.  No.  204).  This  trial 
standard  level.  Trial  Standard  Level  3, 
has  energy  savings  of  5.52  quads 
through  2030,  a  signfficant  amount.  The 
cumulative  water  savings  through  2030 
would  equal  11.59  triUion  gallons.  The 
emissions  reductions  through  2030 
would  total  95.1  Mt  of  carbon 
equivalent,  253.5  kt  of  NOx,  and  28.11 
kt  of  SO2.8  At  the  1.04  MEF  level, 
consumers  would  experience  a  savings 
in  LCC  of  $103,  while  they  would 


B  Alliance  Laundry  Systems  LLC  and  Amana 
Appliances. 


^  Alliance  Laundry  Systems  LLC  and  Amana 
Appliances. 

"The  Department  recognizes  that  the 
Enviroiunental  Protection  Agency  is  considering 
regulations  which  could  affect  the  amount  of  sulfiir 
in  home  beating  oil. 
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experience  a  mean  LCC  savings  of  $260 
at  the  1.26  MEF  level  that  would  go  into 
effect  in  2007.  The  median  payback  for 
the  1.04  MEF  level  is  3.5  years,  and  5.0 
years  for  the  1.26  MEF.  The  clothes 
washer  industry  would  experience  a 
ounulative  NPV  loss  of  between 
$421.1-528.4  million  representing 
between  29.2  and  36.7  percent  of  base 
case  industry  value. 

Compared  to  a  single  step  standard 
level  of  a  1.26  MEF  implemented  in 
2004,  the  Joint  Comment  proposal 
reduces  the  impacts  of  the  standards  on 
manufacturers  by  delaying  the  effective 
date  three  years  for  the  1.26  MEF  level. 
This  allows  clothes  washer 
manufacturers  more  time  to  depreciate 
their  current  assets  and  plan  a  more 
orderly  transition  of  their  production 
facilities.  Delaying  the  standard 
implementation  date  for  the  higher 
efficiency  level  gives  manufactiners 
more  time  to  research  and  develop 
lower-cost  solutions  to  achieve  higher 
standards. 

Since  the  MIA  shows  that  small 
manufacturers  suffer  the  greatest 
impact,  the  Department  takes  into 
consideration  that  the  consensus 
proposal  was  developed  in  consultation 
with,  and  supported  by  small 
manufacturers. 

Furthermore,  we  consider  that  the 
Joint  Comment  specifically  states  that 
the  proposal  is  not  expected  to 
eliminate  any  competitors.  (Joint 
Comment,  No.  204). 

Based  on  the  manufactiners' 
statement  in  the  Joint  Comment,  we 
believe  that  these  impacts  from  the 
proposal  are  mitigated  and  conclude 
that,  given  the  benefits,  the  standards 
submitted  in  the  Joint  Comment  are 
economically  justified.  (Joint  Conunent, 
No.  204). 

The  Energy  Policy  and  Conservation 
Act,  as  amended,  directs  the  Department 
to  consider  the  impact  of  any  lessening 
of  competition  that  is  likely  to  result 
from  the  standards,  as  determined  by 
the  Attorney  General.  In  a  letter 
responding  to  the  NOPR,  the  Attorney 
General  concluded  "that  the  proposed 
clothes  washer  standard  would  not 
adversely  affect  competition." 
(Department  of  Justice,  No.  233  at  2). 
See  Department  of  Justice  letter,  dated 
December  4,  2000,  which  is  printed  as 
the  appendix  to  this  rule. 

After  carefully  considering  the 
analysis  and  comments,  the  Department 
amends  the  energy  conservation 
standards  for  clothes  washers  as 
proposed  by  the  Joint  Comment.  (Joint 
Comment,  No.  204).  The  Department 
concludes  this  standard  saves  a 
significant  amount  of  energy-  and  is 
technologically  feasible  and 


economically  justified.  In  determining 
economic  justification,  the  Department 
finds  that  the  benefits  of  energy  and 
water  savings,  consumer  LCC  savings, 
national  net  present  value  increase,  job 
creation  and  emission  reductions 
resulting  from  the  standard  outweigh 
the  burdens  of  the  loss  of  manufacturer 
net  present  value,  and  consiuner  LCC 
increases  for  some  users  of  clothes 
washers  covered  by  today's  notice. 
Therefore,  the  Department  today  is 
amending  the  energy  conservation 
standards  for  clothes  washers  at  Trial 
Standard  Level  3.  The  clothes  washer 
energy  efficiency  standards  for  Top- 
Loading.  Standard  (1.6  ft.^  or  greater 
capacity)  and  Front-Loading  class 
clothes  washers  shall  be  1.04  MEF  on 
January  1.  2004  and  1.26  MEF  on 
January  1,  2007. 

VI.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  prepared  an 
Environmental  Assessment  (EA)  (EKDE/ 
EA-1344)  which  is  available  from:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Forrestal  Building,  Mail  Station  EE-41, 
1000  Independence  Avenue.  SW, 
Washington.  DC  20585-0121.  (202)  586- 
0371.  We  found  thq  environmental 
effects  associated  with  various  standard 
efficiency  levels  for  clothes  washers  to 
be  not  significant,  and  therefore  we  are 
publishing,  elsewhere  in  this  issue  of 
the  Federal  Register,  a  Finding  of  No 
Significant  Impact  (FONSI)  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  4321  et  seq.. 
the  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  and  the  Department's 
regulations  for  compliance  with  NEPA 
(10  CFR  Part  1021). 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  regulatory  action  has  been 
determined  to  be  an  "economically 
significant  regulatory  action"  under 
Executive  Order  12866,  "Regulatory 
Planning  and  Review."  (58  FR  51735, 
October  4,  1993).  Accordingly,  today's 
action  was  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget. 

The  draft  submitted  to  OIRA  and 
other  dociunents  submitted  to  OIRA  for 
review  have  been  made  a  part  of  the 
rulemaking  record  and  are  available  for 
public  review  in  the  Department's 
Freedom  of  Information  Reading  Room, 


1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  telephone  (202)  586- 
3142. 

The  proposed  rule  contained  a 
siunmary  of  the  Regulatory  Impact 
Analysis  which  focused  on  the  major 
alternatives  considered  in  arriving  at  the 
approach  to  improving  the  energy 
efficiency  of  consumer  products  (65  FR 
59582-83).  The  reader  is  referred  to  the 
complete  "Regulatory  Impact  Analysis," 
which  is  contained  in  the  TSD,  available 
as  indicated  at  the  beginning  of  this 
rulemaking.  It  consists  of:  (1)  A 
statement  of  the  problem  addressed  by 
this  regulation,  and  the  mandate  for 
government  action;  (2)  a  description  and 
analysis  of  the  feasible  policy 
alternatives  to  this  regulation;  (3)  a 
quantitative  comparison  of  the  impacts 
of  the  alternatives;  and  (4)  the  national 
economic  impacts  of  the  proposed 
standard. 

C.  Review  Under  the  Regulatory 
Flexibility  Ac*^ 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  an 
assessment  of  the  impact  of  regulations 
on  small  businesses.  Small  businesses 
are  defined  as  those  firms  within  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market. 

To  be  categorized  as  a  "small"  clothes 
washer  manufactiu-er,  a  firm  must 
employ  no  more  than  1,000  employees. 
The  clothes  washer  industry  is 
characterized  by  six  firms  accounting 
for  nearly  99  percent  of  sales.  By  the 
above  definition  none  of  the  six  major 
U.S.  manufactiu^rs  of  clothes  washers 
are  considered  "small:"  The  Department 
is  aware  of  one  small  domestic 
manufactiu^r  of  clothes  washer,  Staber 
Industries,  that  produces  a  top-loading 
horizontal-axis  clothes  washer.  The 
energy  efficiency  of  this  product  already 
exceeds  the  2007  standard  level. 

The  Department  prepared  a 
manufacturing  impact  analysis  which 
was  made  public  and  available  to  all  the 
clothes  washer  manufactiu-ers.  This 
analysis  considered  the  effects  on  small 
manufacturers  with  a  minimum  annual 
production  of  165,000  imits 
(representing  a  2.1  percent  market  share 
for  Alliance  Laundry  Systems  LLC).  The 
Department  did  not  receive  any 
information  or  comments  indicating  that 
even  smaller  manufacturers  of  clothes 
washers  would  be  impacted 
differentially  from  those  included  in  the 
small  manufacturer  analysis  performed. 
Furthermore,  the  small  manufacturer  is 
a  signer  of  the  Joint  Conunent. 

In  view  of  the  foregoing,  the 
Department  has  determined  and  hereby 
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certifies  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  that,  for 
this  particular  industry,  the  standard 
levels  in  today's  final  rule  will  not 
"have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities," 
and  it  is  not  necessary  to  prepare  a 
regulatory  flexibility  analysis. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  Office  of 
Management  and  Budget  clearance  is 
required  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

E.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  sections  3(a)  and 
3(b)  of  Executive  Order  12988,  it 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effiect,  if  any; 
(2)  clearly  specifies  any  effect -on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
sections  3(a)  and  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  reviewed  today's  final  rule 
under  the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  f}ermitted  by  law,  the  final 
regulations  meet  the  relevant  standards. 

F.  Review  Under  Executive  Order  12630, 
"Takings"  Assessment  Review 

DOE  has  determined  pursuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 


Rights,"  52  FR  8859  (March  18, 1988), 
that  this  regulation  would  not  result  in 
any  takings  that  might  require 
compensation  imder  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

G.  Review  Under  Executive  Order 
13132.  "Federalism" 

Executive  Order  13132  (64  FR  43255, 
August  4, 1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  er 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policy  making  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  Agencies  also  must 
have  an  accoimtable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  DOE  published  its 
intergovernmental  consultation  policy 
on  March  14,  2000.  (65  FR  13735).  DOE 
has  examined  today's  final  rule  and  has 
determined  that  it  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  varioxis 
levels  of  government.  State  regulations 
that  may  have  existed  on  the  products 
that  are  the  subject  of  today's  final  rule 
were  preempted  by  the  Federal 
standards  established  in  the  NAECA 
Amendments  of  1987.  States  can 
petition  the  Department  for  exemption 
from  such  preemption  based  on  criteria 
set  forth  in  EPCA,  as  amended. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

With  respect  to  a  proposed  regulatory 
action  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
(adjusted  annually  for  inflation),  section 
202  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  requires  a  Federal 
agency  to  publish  estimates  of  the 
resulting  costs,  benefits  and  other  effects 
on  the  national  economy.  2  U.S.C. 
1532(a),  (b).  UMRA  also  requires  each 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by  state, 
local,  and  tribal  governments  on  a 
proposed  significant  intergovernmental 
mandate.  The  Department's  consultation 
process  is  described  in  a  notice 
published  in  the  Federal  Register  on 
March  18,  1997  (62  FR  12820).  Today's 
final  rule  may  impose  expenditures  of 
$100  million  or  more  on  the  private 


sector.  It  does  not  contain  a  Federal 
intergovernmental  mandate. 

Section  202  of  UMRA  authorizes  an 
agency  to  respond  to  the  content 
requirements  of  UMRA  in  any  other 
statement  or  analysis  that  accompanies 
the  proposed  rule.  2  U.S.C.  1532(c).  The 
content  requirements  of  section  202(b) 
of  UMRA  relevant  to  a  private  sector 
mandate  substantially  overlap  the 
economic  anedysis  requirements  that 
apply  under  section  325(o)  of  EPCA  and 
Executive  Order  12866.  The 
SUPPLEMENTARY  INFORMATION  section  of 
the  Notice  of  Final  Rulemaking  and 
"Regulatory  Impact  Analysis"  section  of 
the  TSD  for  this  final  rule  responds  to 
those  requirements. 

Under  section  205  of  UMRA,  the 
Department  is  obligated  to  identify  and 
consider  a  reasonable  number  of 
regxUatory  alternatives  before 
promulgating  a  nde  for  which  a  written 
statement  under  section  202  is  required. 
DOE  is  required  to  select  from  those 
alternatives  the  most  cost-effective  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule 
imless  DOE  publishes  an  explanation 
for  doing  otherwise  or  the  selection  of 
such  an  alternative  is  inconsistent  with 
law.  As  required  by  section  325(o)  of  the 
Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6295(o)).  today's  final  rule 
establishes  energy  conservation 
standards  for  clothes  washers  that  are 
designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  that 
DOE  has  determined  to  be  both 
technologically  feasible  and 
economically  justified.  A  full  discussion 
of  the  alternatives  considered  by  DOE  is 
presented  in  the  "Regulatory  Impact 
Analysis"  section  of  the  TSD  for  today's 
final  rule. 

/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  final  rule 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly.  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  the  Plain  Language 
Directives 

Section  l(b)(12)  of  Executive  Ordw 
12866  requires  that  each  agency  draft  its 
regulations  to  be  simple  and  easy  to 
understand,  with  the  goal  of  minimizing 
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the  potential  for  uncertainty  and 
litigation  arising  from  such  uncertainty. 
Similarly,  the  Presidential 
memorandiun  of  June  1 ,  1998  (63  PR 
31883)  directs  the  heads  of  executive 
departments  and  agencies  to  use  plain 
language  in  all  proposed  and  final 
rulemaking  documents  published  in  the 
Federal  Register. 

Today's  rule  uses  the  following 
general  techniques  to  abide  by  Section 
lCb)(12)  of  Executive  Order  12866  and 
the  Presidential  memorandum  of  June  1, 
1998: 

•  Organization  of  the  material  to 
serve  the  needs  of  the  readers 
(stakeholders). 

•  Use  of  common,  everyday  words  in 
short  sentences. 

•  Shorter  sentences  and  sections. 

K.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
submit  to  Congress  a  report  regarding 
the  issuance  of  today's  final  rule  prior 
to  the  effective  date  set  forth  at  the 
outset  of  this  notice.  DOE  also  will 
submit  the  supporting  analyses  to  the 
Comptroller  General  (GAO)  and  make 
them  available  to  each  House  of 
Congress.  The  report  will  state  that  it 
has  been  determined  that  the  rule  is  a 
"major  nde"  as  defined  by  5  U.S.C. 
804(2). 

L.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act 

The  test  procedure  amendments 
finalized  today  incorporate  the 
American  Association  of  Textile 
Chemists  and  Colorists  (AATCC)  Test 
Methods  118—1997,  "Oil  Repellency: 
Hydrocarbon  Resistance  Test" 
(reaffirmed  1997),  and  79 — 2000, 
"Absorbency  of  Bleached  Textiles" 
(reaffirmed  2000),  to  determine  whether 
a  stain  resistant  or  water  repellent  finish 
is  present  in  a  test  cloth  used  to  measure 
remaining  moistiue  content  and 
therefore  the  energy  consumption  of  a 
clothes  washer. 

The  findings  required  of  DOE  by 
section  32  of  the  Federal  Energy 
Administration  Act  serve  to  alert  the 
public  and  DOE  regarding  the  use  and 
background  of  commercial  standards  in 
the  rulemaking  process.  DOE  has 
evaluated  the  promulgation  of  AATCC 
Test  Methods  118-1997  (reaffirmed 
1997),  and  79-2000  (reaffirmed  2000), 
in  light  of  the  public  participation 
criteria  of  section  32(b).  The  Department 
is  unable  to  conclude  whether 
development  of  these  standards  fully 
complied  with  section  32(b)  regarding 
the  manner  of  public  participation. 

As  required  by  section  32(c),  DOE  has 
consulted  wath  the  Attorney  General 
and  the  Chairman  of  the  Federal  Trade 


Commission  concerning  the  impact  of 
these  standards  on  competition,  prior  to 
prescribing  final  test  procedures. 

List  of  Subiects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances,  Incorporation  by 
Reference. 

Issued  in  Washington,  D.C-,  on  Januaiy  3, 
2001. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy.    ■ 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  chapter  II  of  title 
10,  Code  of  Federal  Regulations  is 
amended,  as  set  forth  below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

Appendix  J    [Amended] 

2.  Appendix  J  to  subpart  B  of  part  430 
is  amended: 

a.  By  adding  a  new  sentence  at  the 
beginning  of  the  introductory  paragraph 
of  this  appendix. 

b.  In  section  2,  by  adding  paragraphs 
2.3.1  and  2.3.2,  and  by  revising 
paragraphs  2.6.1.3,  2.6.2,  2.10,  2.11,  and 
2.11.1. 

c.  In  section  3,  by  revising  paragraph 
3:3.1. 

d.  By  adding  a  new  section  8. 

The  additions  and  revisions  read  as 
follows: 

Appendix  J  to  Subpart  B  of  Part  430— 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Automatic  and 
Semi- Automatic  Clothes  Washers 

The  provisions  of  this  appendix  J  shall 
apply  to  products  manufactiired  after 
February  12,  2001.  *  *  * 

«         *         *         •         * 

2.  *  *  * 

2.3.  *  *  • 

2.3.1     Supply  water  requirements  for  water 
and  energy  consumption  testing.  For 
nonwater-heating  clothes  washers  not 
equipped  with  thermostatically  controlled 
water  valves,  the  temperature  of  the  hot  and 
cold  water  supply  shall  be  maintained  at 
100°  ±  10°F  (37.8°C  ±  5.5°C).  For  nonwater- 
heating  clothes  washers  equippted  with 
thermostatically  controlled  water  valves,  the 
temperature  of  the  hot  water  supply  shall  be 
maintained  at  140°F  ±  S'F  {60.0°C  ±  2.8  '^) 
and  the  cold  water  supply  shall  be 
maintained  at  60°F  ±  5P  (15.6°C  ±  2.8°C). 
For  water-heating  clothes  washers,  the 
temperature  of  the  hot  water  supply  shall  be 
maintained  at  140°F  ±  5°F  (60.0°C  ±  2.8''C) 


and  the  cold  water  supply  shall  not  exceed 
60°F  (IS-e'C).  Water  meters  shall  be  installed 
in  both  the  hot  and  cold  water  lines  to 
measure  water  consumption. 

2.3.2    Supply  water  requirements  for 
remaining  moisture  content  testing.  For 
nonwater-heating  clothes  washers  not 
equipped  with  thermostatically  controlled 
water  valves,  the  temperature  of  the  hot 
water  supply  shall  be  maintained  at  140°F  ± 
5°F  and  the  cold  water  supply  shall  be 
maintained  at  60°F  ±  5°F.  All  other  clothes 
washers  shall  be  connected  to  water  supply 
temperatures  as  stated  in  2.3.1  of  this 
appendix. 
•         *         •         »         • 

2.6.1.3    The  number  of  test  runs  on  the 
same  energy  test  cloth  shall  not  exceed  60 
test  runs.  All  energy  test  cloth  must  be 
permanently  marked  identifying  the  lot 
number  of  the  material.  Mixed  lots  of 
material  shall  not  be  used  for  testing  the 
clothes  washers. 

2.6.2    Energy  Staffer  Cloth.  The  energy 
stuffer  cloths  shall  be  made  &x)m  energy  test 
cloth  material  and  shall  consist  of  pieces  of 
material  that  are  12  inches  by  12  inches  (30.5 
cm  by  30.5  cm)  and  have  been  hemmed  to 
10  inches  by  10  inches  (25.4  cm  by  25.4  cm) 
before  washing.  The  maximum  shrinkage 
afler  five  washes  shall  not  be  more  than  four 
percent  on  the  length  and  width.  The  number 
of  test  runs  on  the  same  energy  suffer  cloth 
shall  not  exceed  60  test  runs.  All  energy 
stuffer  cloth  must  be  permanently  marked 
identifying  the  lot  number  of  the  material. 
Mixed  lots  of  material  shall  not  be  used  for 
testing  the  clothes  washers. 
***** 

2.10  Wash  time  (period  of  agitation  or 
tumble)  setting.  If  the  maximum  available 
wash  time  in  the  normal  cycle  is  greater  than 
9.75  minutes,  the  wash  time  shall  be  not  less 
than  9.75  minutes.  If  the  maximum  available 
wash  time  in  the  normal  cycle  is  less  than 
9.75  minutes,  the  wash  time  shall  be  the 
maximum  available  wash  time. 

2.11  Agitation  speed  and  spin  speed 
settings.  Where  controls  are  provided  for 
agitation  speed  and  spin  speed  selections,  set 
them  as  follows: 

2.11.1     For  energy  and  water  consumption 
tests,  set  at  the  normal  cycle  settings.  If 
settings  at  the  normal  cycle  are  not  offered, 
set  the  control  settings  to  the  maximum 
speed  permitted  on  tiie  clothes  washer. 

3.  *  *  * 

3.3.  *  •  * 

3.3.1    The  wash  temperature  shall  be  the 
same  as  the  rinse  temperature  for  all  testing. 
Cold  rinse  is  the  coldest  rinse  temperature 
available  on  the  machine.  Warm  rinse  is  the 
hottest  rinse  temperature  available  on  the 
machine. 


8.  Sunset 

The  provisions  of  this  appendix  J  expire  on 
December  31,  2003. 

Appendix  J1    [Amended] 

3.  Appendix  Jl  to  subpart  B  of  part 
430  is  amended: 

a.  By  removing  the  Note  after  the 
heading  and  adding  a  new  paragraph. 
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b.  In  section  1 ,  by  adding  paragraphs 
1.22  and  1.23. 

c.  In  section  2,  by  revising  paragraphs 
2.6.1  and  2.6.2,  and  adding  paragraphs 
2.6.3  through  2.6.7.2. 

d.  In  section  4,  by  revising  the 
definition  of  "ER,,  ERa,  and  ERn"  in 
paragraph  4.1.5. 

The  additions  and  revisions  read  as 
follows: 

Appendix  Jl  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Automatic  and 
Semi*Automatic  Clothes  Washers 

The  provisions  of  this  appendix  Jl  shall 

apply  to  products  manufactured  beginning 

January  1,  2004. 
J  .  .  . 

1.22  Cold  rinse  means  the  coldest  rinse 
temperature  available  on  the  machine  (and 
should  be  the  same  rinse  temperature 
selection  tested  in  3.7  of  this  appendix). 

1.23  IVarm  rinse  means  the  hottest  rinse 
temperature  available  on  the  machine  (and 
should  be  the  same  rinse  temperature 
selection  tested  in  3.7  of  this  appendix). 

2.  *  *  * 
2.6.*  *  * 

2.6.1  Energy  Test  Cloth.  The  energy  test 
cloth  shall  be  made  from  energy  test  cloth 
material,  as  specified  in  2.6.4,  that  is  24 
Inches  by  36  inches  (61.0  cm  by  91.4  cm)  and 
has  been  hemmed  to  22  inches  by  34  inches 
(55.9  cm  by  86.4  cm)  before  washing.  The 
energy  test  cloth  shall  be  clean  and  shall  not 
be  used  for  more  than  60  test  runs  (after 
preconditioning  as  specified  in  2.6.3  of  this 
appendix).  All  energy  test  cloth  must  be 
permanently  marked  identifying  the  lot 
number  of  the  material.  Mixed  lots  of 
material  shall  not  be  used  for  testing  the 
clothes  washers. 
***** 

2.6.2  Energy  Stuffer  Cloth.  The  energy 
Stuffer  cloth  shall  be  made  from  energy  test 
cloth  material,  as  specified  in  2.6.4,  and  shall 
consist  of  pieces  of  material  that  are  1 2 
inches  by  12  inches  (30.5  cm  by  30.5  cm)  and 
have  been  hemmed  to  10  inch»'<  by  10  inches 
(25.4  cm  by  25.4  cm)  before  washing.  The 
energy  stuffer  cloth  shall  be  clean  and  shall 
not  be  used  for  more  than  60  test  runs  (after 
preconditioning  as  specified  in  2.6.3  of  this 
appendix).  All  energy  stuffer  cloth  must  be 
permanently  marked  identifying  the  lot 
niunber  of  the  material.  Mixed  lots  of 
material  shall  not  be  used  for  testing  the 
clothes  washers. 

2.6.3  Preconditioning  of  Test  Cloths.  The 
new  test  cloths,  including  energy  test  cloths 
and  energy  stuffer  cloths,  shall  be  pre- 
conditioned in  a  clothes  washer  in  the 
following  manner: 


2.6.3.1     Perform  5  complete  normal  wash- 
rinse-spin  cycles,  the  first  two  with  AHAM 
Standard  detergent  2A  and  the  last  three 
without  detergent.  Place  the  test  cloth  in  a 
clothes  washer  set  at  the  maximum  water 
level.  Wash  the  load  for  ten  minutes  in  soft 
water  (17  ppm  hardness  or  less)  using  6.0 
grams  per  gallon  of  water  of  AHAM  Standard 
detergent  2A.  The  wash  temperature  is  to  be 
controlled  to  135°F  ±  5°F  (57.2°C  ±  2.8°C)  and 
the  rinse  temp>erature  is  to  be  controlled  to 
60°F  ±  5°F  (15.6°C  ±  2.8°C).  Repeat  the  cycle 
with  detergent  and  then  repeat  the  cycle 
thre^additional  times  without  detergent, 
bone  drying  the  load  between  cycles  (total  of 
five  wash  and  rinse  cycles). 

2.6.4    Energy  test  cloth  material.  The 
energy  test  cloths  and  energy  stuffer  cloths 
shall  be  made  from  fabric  meeting  the 
following  specifications.  The  material  should 
come  from  a  roll  of  material  with  a  width  of 
approximately  63  inches  and  approximately 
500  yards  per  roll,  however,  other  sizes 
maybe  used  if  they  fall  within  the 
specifications. 

2.6.4.1  Nominal  fabric  type.  Pure  finished 
bleached  cloth,  made  with  a  momie  or 
granite  weave,  which  is  nominally  50  percent 
cotton  and  50  percent  polyester. 

2.6.4.2  The  fabric  weight  shall  be  5.60 
ounces  per  square  yard  (190.0  g/m^),  ±5 
percent. 

2.6.4.3  The  thread  count  shall  be  61  x  54 
per  inch  (warp  x  fill),  ±2  percent. 

2.6.4.4  The  warp  yam  and  filling  yam 
shall  each  have  fiber  content  of  50  percent  ±4 
percent  cotton,  with  the  balance  being 
polyester,  and  be  open  end  spun,  15/1  ±5 
percent  cotton  count  blended  yam. 

2.6.4.5  Water  repellent  finishes,  such  as 
fluoropolymer  stain  resistant  finishes  shall 
not  be  applied  to  the  test  cloth.  The  absence 
of  such  finishes  shall  be  verified  by: 

2.6.4.5.1  American  Association  of  Textile 
Chemists  and  Colorists  (AATCC)  Test 
Method  118—1997,  Oil  Repellency: 
Hydrocarbon  Resistance  Test  (reaffirmed 
1997),  of  each  new  lot  of  test  cloth  (when 
purchased  from  the  mill)  to  confirm  the 
absence  of  Scotchguard^M  or  other  water 
repellent  finish  (required  scores  of  "D" 
across  the  board). 

2.6.4.5.2  American  Association  of  Textile 
Chemists  and  Colorists  (AATCC)  Test 
Method  79-2000,  Absorbency  of  Bleached 
Textiles  (reaffirmed  2000),  of  each  new  lot  of 
test  cloth  (when  purchased  from  the  mill)  to 
confirm  the  absence  of  Scotchguard''^  or 
other  water  repellent  finish  (time  to  absorb 
one  drop  should  be  on  the  order  of  1  second). 

2.6.4.5.3  The  standards  listed  in  2.6.4.5.1 
and  2.6.4.5.2  of  this  appendix  which  are  not 
otherwise  set  forth  in  this  part  430  are 
incorporated  by  reference.  The  material  listed 
in  this  paragraph  has  been  approved  for 


incorporation  by  reference  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Any 
subsequent  amendment  to  a  standard  by  the 
standard-setting  organization  will  not  affect 
the  E)OE  test  procedures  unless  and  until 
amended  by  DOE.  Material  is  incorf>orated  as 
it  exists  on  the  dafe  of  the  approval  and 
notice  of  any  change  in  the  material  will  be 
published  in  the  Federal  Register.  The 
standards  incorporated  by  reference  are  the 
American  Association  of  Textile  Chemists 
and  Colorists  Test  Method  118-1997.  Oil 
Repellency:  Hydrocarbon  Resistance  Test 
(reaffirmed  1997)  and  Test  Method  79-2000. 
Absorbency  of  Bleached  Textiles  (reaffirmed 
2000). 

(a)  The  above  standards  incorporated  by 
reference  are  available  for  inspection  at: 

(i)  Office  of  the  Federal  Register, 
Information  Center,  800  North  Capitol  Street, 
NW.  Suite  700.  Washington,  DC; 

(ii)  U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable  Energy, 
Hearings  and  Dockets,  "Energy  Conservation 
Program  for  Consumer  Products:  Clothes 
Washer  Energy  Conservation  Standards," 
Docket  No.  EE— RM-94-403,  Forrestal 
Building,  1000  Independence  Avenue,  SW, 
Washington,  DC. 

(b)  Copies  of  the  above  standards 
incorporated  by  reference  can  be  obtained 
from  the  American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  1215, 
Research  Triangle  Park,  NC  27709.  telephone 
(919)  549-8141,  telefax  (919)  549-8933.  or 
electronic  mail:  orders@aatcc.org 

2.6.4.6    The  moisture  absorption  and 
retention  shall  be  evaluated  for  each  new  lot 
of  test  cloth  by  the  Standard  Elxtractor 
Remaining  Moisture  Content  (RMC)  Test 
specified  in  2.6.5  of  this  appendix. 

2.6.4.6.1  Repeat  the  Standard  Extractor 
RMC  Test  in  2.6.5  of  this  appendix  three 
times. 

2.6.4.6.2  An  RMC  correction  curve  shall 
be  calculated  as  specified  in  2.6.6  of  this 
appendix. 

2.6.5    Standard  Extractor  RMC  Test 
Procedure.  The  following  procedure  is  used 
to  evaluate  the  moisture  absorption  and 
retention  characteristics  of  a  lot  of  test  cloth 
by  measuring  the  RMC  in  a  standard 
extractor  at  a  specified  set  of  conditions. 
Table  2.6.5  of  this  appendix  is  the  matrix  of 
test  conditions.  The  500g  requirement  will 
only  be  used  if  a  clothes  washer  design  can 
achieve  spin  speeds  in  the  500g  range.  When 
this  matrix  is  repeated  3  times,  a  total  of  48 
extractor  RMC  test  runs  are  required.  For  the 
purpose  of  the  extractor  RMC  test,  the  test 
cloths  may  be  used  for  up  to  60  test  mns 
(after  preconditioning  as  specified  in  2.6.3  of 
this  appendix). 


Table  2.6.5.— Matrix  of  Extractor  RMC  Test  Conditions 


"g"  Force 

Warm  soak 

Cold  soak 

15  min.  spin 

4  min.  spin 

15  min.  spin 

14  min.  spin 

50                                    * 

200  

350  
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Table  2.6.5.— Matrix  of  Ex  i  hactor  RMC  Test  Conditions— Continued 

"g"  Fwce 

Warm  soak 

Cold  soak 

15  min.  spin 

4  min.  spin 

15  min.  spin 

14  min.  spin 

500 

2.6.5.1  The  standard  extractor  RMC  tests 
shall  be  run  in  a  Bock  Model  215  extractor 
(having  a  basket  diameter  of  19.5  inches, 
length  of  12  inches,  and  volume  of  2.1  ft'), 
with  a  variable  speed  drive  (Bock  Engineered 
Products,  P.O.  Box  5127,  Toledo,  OH  43611) 
or  an  equivalent  extractor  with  same  basket 
design  {i.e.  diameter,  length,  volume,  and 
hole  configuration)  and  variable  speed  drive. 

2.6.5.2  Test  Load.  Test  cloths  shall  be 
preconditioned  in  accordance  with  2.6.3  of 
this  appendix.  The  load  size  shall  be  8.4  lbs., 
consistent  with  3.8.1  of  this  appendix. 

2.6.5.3  Procedure. 

2.6.5.3.1  Record  the  "bone-dry"  weight  of 
the  test  load  (WI). 

2.6.5.3.2  Soak  the  test  load  for  20  minutes 
in  10  gallons  of  sofl  (<17  ppm)  water.  The 
entire  test  load  shall  be  submerged.  The 
water  temperatiu^  shall  be  100°F  ±  5°F. 


2.6.5.3.3  Remove  the  test  load  and  allow 
water  to  gravity  drain  off  of  the  test  cloths. 
Then  manually  place  the  test  cloths  in  the 
basket  of  the  extractor,  distributing  theni 
evenly  by  eye.  Spin  the  load  at  a  fixed  speed 
corresponding  to  the  intended  centripetal 
acceleration  level  (measured  in  units  of  the 
acceleration  of  gravity,  g)  ±1  g  for  the 
intended  time  period  ±5  seconds. 

2.6.5.3.4  Record  the  weight  of  the  test 
load  immediately  after  the  completion  of  the 
extractor  spin  cycle  (WC). 

2.6.5.3.5  Calculate  the  RMC  as  (WC-WI)/ 
WI. 

2.6.5.3.6  The  RMC  of  the  test  load  shall 
be  measured  at  three  (3)  g  levels:  50g;  200g; 
and  350g,  using  two  different  spin  times  at 
each  g  level:  4  minutes;  and  15  minutes.  If 
a  clothes  washer  design  can  achieve  spin 
speeds  in  the  500g  range  than  the  RMC  of  the 


test  load  shall  be  measured  at  four  (4)  g 
levels:  50g:  200g;  350g:  and  500g,  using  two 
different  spin  times  at  each  g  level:  4  . 
minutes:  and  15  minutes. 

2.6.5.4    Repeat  2.6.5.3  of  this  appendix 
using  soft  (<17  ppm)  water  at  60°F  ±  5°F. 

2.6.6    Calculation  of  RMC  conection 
curve. 

2.6.6.1     Average  the  values  of  3  test  runs 
and  fill  in  table  2.6.5  of  this  appendix. 
Perform  a  linear  least-squares  fit  to  relate  the 
standard  RMC  (RMCjundwd)  values  (shown  in 
table  2.6.6.1  of  this  appendix)  to  the  values 
measured  in  2.6.5  of  this  appendix: 

(RMCctoh):  RMC«.„d,^  -  A  *  RMCc^o,  +  B 
Where  A  and  B  are  coefficients  of  the  linear 
least-squares  fit 


Table  2.6.6.1. —Standard  RMC  Values  (RMCsundanj) 

Q 

RMC  percent 

Wamisoak 

Cddsoak 

15  nfjin.  .spin 

4  min. 

spin 

15  min.  spin 

50 „.. 

50.4 : 

55.7 

52.8 

59.0 
43.1 
35.8 
30.0 

200  

35.6 

40.4 

37  9 

350  

29.6  

33.1 

306 

500  

24.2 

28.7  

255 

2.6.6.2    Check  accuracy  of  linear  least- 
squares  fit  using  the  following  method: 


The  root  mean  square  value  of 


^(RMC,..^i-RMCeo„_i)' 
^  10 


\I/2 


shall  be  less  than  2  percent,  where  a  sum  is 
taken  over  all  of  the  different  tests,  where 
RMCuudani— I  is  the  RMC  standard  value 
measured  for  the  I-th  test,  and  RMCcotr— ,  is 
the  corrected  RMC  value  for  the  I-th  cloth 
test.  This  equation  is  valid  only  for  the  use 
with  three  (3)  g  force  values  therefore  when 
using  the  500g  requirement;  replace  the  500g 
value  instead  of  the  350g  value. 

2.6.7    Application  of  RMC  correction 
curve. 

2.6.7.1  Using  the  coefficients  A  and  B 
calculated  in  2.6.6.1  of  this  appendix: 
RMCcor,  =  A  •  RMC  +  B 

2.6.7.2  Substitute  RMCcot  values  in 
calculations  in  3.8  of  this  appendix. 

•         *         •         •         * 

4.*   *    * 
4. 1  •   *  • 

4.1.5  •  •  * 


i=l 


ERx,  ERa,  ER„,  are  reported  electrical  energy 
consumption  values,  in  kilowatt-hours  per 
cycle,  at  maximum,  average,  and  minimum 
test  loads,  respectively,  for  the  warm  rinse 
cycle  per  definitions  in  3.7.2  of  this 
appendix. 


§430.32    [AmmKtod] 

4.  Section  430.32  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  430.32    Energy  and  water  conservatkm 
standards  and  effective  dates. 


(g)  Clothes  washers. 

(1)  Clothes  washers  manufactured 
before  January  1,  2004,  shall  have  an 
energy  factor  no  less  than: 


Product  Class 

Energy  factor 
(cu.ftAWh/cycte) 

i.  Top-Loading,  Com- 

0.9. 

pact  (less  than  1.6 

ft.3  capacity). 

il.  Top-Loading, 

1.18. 

Standard  (1.6  ft.3  or 

greater  capacity). 

III.  Top-Loading, 

^  Not  Applicable. 

Semi-AutomatK. 

Iv.  Front-Loading  

'  Not  Applicable. 

V.  Suds-saving  

'  Not  Applicable. 

^  Must  have  an  unhealed  rinse  water  option. 

(2)  Clothes  washers  manufacttired  on 
or  after  January  i,  2004,  and  before 
January  1,  2007,  shall  have  a  modified 
energy  factor  no  less  than: 


Federal  Register /Vol.  66.  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


3333 


Modified  energy 

Product  Class 

factor 

(cu.ftAWh/cyde) 

1.  Top-Loading,  Com- 

0.65. 

pact  (less  than  1 .6 

ft.3  capacity). 

i.  Top-Loading, 

1.04. 

Standard  (1.6  ft.3  or 

greater  capacity). 

M.  Top-Loading, 

1  Not  Applk:able. 

Semi-Automatk:. 

Iv.  Front-Loading  

1.04.    • 

V.  Suds-saving  

1  Not  Applicable. 

^  Must  have  an  unhealed  rinse  water  optk~n. 

(3)  Clothes  washers  manufactiued  on 
or  after  January  1,  2007,  shall  have  a 
modified  energy  factor  no  less  than: 


Modified  energy 

Product  Class 

factor 

(cu.ftAWh/cycle) 

L  Top-Loading,  Com- 

0.65. 

pact  (less  than  1 .6 

ft.3  capacily). 

M.  Top-Loading, 

1.26. 

Standard  (1.6  fl.3  or 

greater  capacily). 

H.  Top-Loading, 

'  Not  AppiKaUe. 

Semi-Automatk:. 

Iv.  Front-Loading 

1.26. 

v.  Suds-saving  

^  Not  Applk:able. 

'  Must  have  an  unhealed  rinse  water  option. 


*, 


Appendix 

[The  following  letter  from  the  Department 
of  Justice  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Main  Justice  Building,  950  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530- 
0001,  (202)514-2401/(202)  696-2645  (i). 
Antitrust® justic.usdoj.gov  internet,  Http:// 
www.usdoj.gov  (World  Wide  Web). 
December  4,  2000. 

Mary  Anne  Sullivan,  General  Counsel, 
Department  of  Energy,  Washington,  DC 
20585. 
Dear  General  Counsel  Sullivan:  1  am 
responding  to  your  October  16,  2000  letter 
seeking  the  views  of  the  Attorney  General 
about  the  potential  impact  on  competition  of 
two  proposed  energy  efficiency  standards: 
one  for  clothes  washers  and  the  other  for 
residential  central  air  conditioners  and  heat 
pumps.  Your  request  was  submitted  pursuant 
to  Section  325  (o)(2)(B)(i)  of  the  Energy 
Policy  and  Conservation  Act,  42  U.S.C.  6291 
("EPCA"),  which  requires  the  Attorney 
General  to  make  a  determination  of  the 
impact  of  any  lessening  of  competition  that 
is  likely  to  result  fixim  the  imposition  of 
proposed  energy  efficiency  standards.  The 
Attorney  General's  responsibility  for 
responding  to  requests  fi-om  other 
departments  about  the  effect  of  a  program  on 
competition  has  been  delegated  to  the 
Assistant  Attorney  General  for  the  Antitrust 
Division  in  28  CFR  0.40  (g). 


We  have  reviewed  the  proposed  standards 
and  the  supplementary  information 
published  in  the  Federal  Register  notices  and 
submitted  to  the  Attorney  General,  which 
include  information  provided  to  the 
Department  of  Energy  by  manufacturers.  We 
have  additionally  conducted  interviews  with 
members  of  the  industries. 

We  have  concluded  that  the  proposed 
clothes  washer  standard  would  not  adversely 
affect  competition.  In  reaching  this 
conclusion,  we  note  that  the  proposed 
standard  is  based  on  a  joint  recommendation 
submitted  to  the  Department  of  Energy  by 
manufacturers  and  energy  conservation 
advocates.  That  recommendation  states  that 
virtually  all  manufacturers  of  clothes  washers 
who  sell  in  the  United  States  i>articipated  in 
arriving  at  the  recommendation  through  their 
trade  association,  that  the  recommendation 
was  developed  in  consultation  with  small 
manufacturers,  and  that  the  manufacturers 
believe  the  new  standard  would  not  likely 
reduce  competition.  We  note  further  that,  as 
the  industry  recommended,  the  proposed 
standard  will  be  phased  in  over  six  years, 
which  will  allow  companies  that  do  not 
already  have  products  that  meet  the  proposed 
standard  sufficient  time  to  redesign  their 
product  lines. 
•         *         •         *         • 

Sincerely, 

A.  Douglas  Melamed, 

Acting  Assistant  Attorney  General. 

[FR  Doc.  01-611  Filed  1-11-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Ofnc«  of  Energy  Efficiency  and 
Renewable  Energy 

Finding  of  No  Significant  Impact; 
Energy  Conservation  Program  for 
Consumer  Products 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACnON:  Finding  of  no  significant  impact 

(FONSI)  for  amended  energy 

conservation  standard  for  clothes 

washers. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act,  as  amended  by  the 
National  Energy  Conservation  PoUcy 
Act  and  the  National  Appliance  Energy 
Conservation  Act,  and  die  National 
Appliance  Energy  Conservation 
Amendments,  prescribes  energy 
conservation  standards  for  certain  major 
household  appliances,  and  requires  the 
Department  of  Energy  (DOE)  to 
administer  an  energy  conservation 
program  for  these  products.  Based  on  an 
Environmental  Assessment  (EA),  DOE/ 
EA-1344,  DOE  has  determined  that  the 
adoption  of  the  negotiated  energy 
efficiency  Trial  Standard  Level  (TSL)  3 
for  clothes  washers,  as  adopted  by  the 
Final  Rule  entitled  the  "Energy 
Conservation  Program  for  Consumer 
Products:  Clothes  Washer  Energy 
Conservation  Standards,"  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Aet  of 
1969  (NEPA).  Therefore,  an 
environmental  impact  statement  (EIS)  is 
not  required,  and  the  Department  is 
issuing  this  finding  of  no  significant 
unpact  (FONSI). 


ADDRESSES:  Copies  of  the  EA  are 
available  from:  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-41, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121, (202)  586-9127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Berringer,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-41,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121,  (202)  586-0371.  For  information 
regarding  the  DOE  NEPA  process, 
contact:  Carol  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-42),  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0119,  (202) 
586-4600. 

SUPPLEMENTARY  INFORMATION: 
Description  of  the  proposed  action:  The 
proposed  action  is  the  establishment  of 
a  revised  energy  conservation  standard 
(TSL  3)  for  clothes  washers. 

Environmental  Impacts:  The  EA 
evaluates  the  environmental  impacts  of 
a  range  of  new  energy  conservation 
standards  for  clothes  washers.  The 
results  are  presented  for  each  potential 
trial  standard  level.  Each  potential  trial 
standard  level  is  an  alternative  action, 
and  the  environmental  impacts  of  each 
alternative  are  compared  to  what  would 
be  expected  to  happen  if  no  new 
standard  were  adopted,  i.e.,  the  "no 
action"  alternative. 

The  main  environmental  impact  is 
decreased  emissions  from  fossil-fueled 
electricity  generation.  All  of  the 
minimum  efficiency  levels  considered 
for  this  appliance  product  category 
would  result  in  decreased  electricity  use 
and,  therefore,  a  reduction  in  power 
plant  emissions.  The  proposed 


efficiency  stfflidard  would  generally 
decrease  air  pollution  by  decreasing 
future  energy  demand.  The 
environmental  analysis  considers  only 
two  pollutants,  nitrogen  oxides  (  NOx) 
and  sulfur  dioxide  (SO2),  and  one 
emission,  carbon.  Cumulative  power 
sector  and  household  emissions 
reductions  through  2020  for  the 
proposed  standards  range  from  2.5-65 
Mt  for  carbon  and  8.4-210  kt  for  NOx. 
Through  2030,  the  cumulative 
emissions  reductions  range  from  5.1- 
135  Mt  for  carbon  and  14.4-364  kt  of 
NOx.  The  reduction  in  SO2  emissions 
ranges  frt>m  0.6-15.5  kt  through  2020 
and  from  1.2-31.4  kt  through  2030. 
Because  emissions  of  SO2  from  power 
plants  are  capped  by  clean  air 
legislation,  physical  emissions  of  this 
pollutant  from  electricity  generation 
will  be  only  minimally  affected  by 
possible  clothes  washer  standards 
through  changes  in  allowance  prices. 
Therefore,  the  EA  did  not  consider 
changes  in  power  sector  SO2  emissi^iis 
because  they  will  be  negligible. 

Determination:  Based  upon  the  EA, 
DOE  has  determined  that  the  adoption 
of  the  proposed  energy  efficiency 
standard  for  clothes  washers  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  within  the 
meaning  of  NEPA.  Therefore,  an  EIS  is 
not  required,  and  the  Department  is 
issuing  this  FONSI. 

Issued  in  Washington,  DC,  on  January  3, 
2001. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  01-612  Filed  1-11-01;  8:45  am) 
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Part  X 

Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 
Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment: 
Efficiency  Standards  for  Conunercial 
Heating,  Air  Conditioning  and  Water 
Heating  Equipment;  Final  Rule 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 
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ACTKM:  Final  rule. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended, 
establishes  energy  efficiency  standards 
for  certain  commercial  heating,  air 
conditioning  and  water  heating 
products.  For  some  of  these  products, 
the  Department  of  Energy  (DOE, 
Department  or  we)  is  adopting 
efficiency  standards  contained  in  the 
new  American  Society  of  Heating, 
Refrigerating  and  Air-Conditioning 
Engineers,  hic.  (ASHRAE)  and 
Illuminating  Engineering  Society  of 
North  America  (lESNA)  Standard  90.1, 
as  revised  in  October  1999,  as  uniform 
national  standards.  This  final  rule  also 
identifies  other  products  covered  by  the 
recently  revised  ASHRAE/IESNA 
Standard  90.1-1999  that  DOE  will 
analyze  further  to  determine  whether 
more  stringent  standards  are  warranted. 
DATES:  Effective  date:  This  rule  is 
effective  February  12,  2001. 

Compliance  Dates:  The  compliance 
date  of  standards  adopted  in  this  rule 
for  central  water-cooled  air 
conditioners,  water  source  heat  pumps, 
and  evaporatively-cooled  air 
conditioning  products  with  cooling 
capacities  rated  at  or  above  135,000  Btu/ 
h  and  below  240,000  Btu/h  is  October 
29,  2004.  For  all  other  standards 
adopted  in  this  rule,  the  compliance 
date  is  October  29,  2003. 
ADDRESSES:  You  can  read  the  transcript 
of  the  public  workshop  regarding  this 
rulemaking,  the  public  comments 
received,  and  the  Screening  Analysis 
report  referred  to  in  this  notice  in  the 
Freedom  of  Information  Reading  Room 
{Room  No.  lE-190)  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  can  also  obtain  the 
Screening  Analysis  report  electronically 


from  the  Office  of  Building  Research 
and  Standards  world  wide  web  site  at 
the  following  URL  address:  [http:// 
www.  eren .  doe.gov/buildings/ 
codesstandards/index.htm]. 

This  final  rule  also  refers  to  certain 
industry  standards  established  by 
ASHRAE  and  lESNA.  These  industry 
standards  are  referenced  by  the  single 
comprehensive  title  "ASHRAE/IESNA 
Standard  90.1."  The  revision  of 
ASHRAE/IESNA  Standard  90.1 
published  in  1999  is  referenced  by  the 
title  "ASHRAE/EESNA  Standard  90.1— 
1999."  You  can  view  this  standard  at 
the  Department's  Information  Reading 
Room  at  the  address  stated  above.  You 
can  also  obtain  copies  by  mail  bom  the 
American  Society  of  Heating, 
Refrigerating,  and  Air-Conditioning 
Engineers,  Inc.,  1971  Tullie  Circle,  NE, 
Atlanta,  GA  30329,  or  electronically 
from  ASHRAEs  web  site,  [http:// 
www.ashme.org/book/bookshop.htm]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station,  EE-41, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  (202)  586- 
9138,  FAX  (202)  586-4617,  e-mail: 
Cyrus.Nasseri@ee.doe.gov,  or  Edward 
Levy,  Esq.,  U.S.  Department  of  Energy, 
Office  of  General  Counsel,  Mail  Station, 
GC-72,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9507,  e-mail:  Edward.Levy@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Consumer  Overview 

B.  Authority 

C.  Background 

1.  General 

2.  ASHRAE  Action 

II.  Discussion 

A.  The  Screening  Analysis  and  Results 

1.  Content  and  Results  of  the  Screening 
Analysis 
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the  Screening  Analysis 

B.  Treatment  of  Specific  Products 

1.  DOE  Views  Expressed  in  the  Workshop 
Notice 

2.  Discussion  of  Comments  on  General 
Issues  Surrounding  Adoption  of 
Efficiency  Standards  in  ASHRAE/IESNA 
Standard  90.1—1999 

3.  Discussion  of  DOE  Views  Regarding 
Specific  F*roducts 

C.  Final  Rule  and  Other  DOE  Actions 
ni.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

C  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  Executive  Order  13132, 
"Federalism" 

E.  Review  Under  Executive  Order  12630, 
"Governmental  Actions  and  Interference 


with  Constitutionally  Protected  Property 
Rights" 

F.  Review  Under  the  Paperwork  Reduction 
Act 

G.  Review  Under  Executive  Order  12988. 
"Civil  Justice  Reform" 

H.  Review  Under  Section  32  of  the  Federal 

Energy  Administration  Act  of  1974 
I.  Review  Under  Unfunded  Mandates 

Reform  Act  of  1995 
J.  Review  Under  the  Plain  Language 

Directives 
K.  Review  Under  the  Treasury  and  General 

Government  Appropriations  Act,  1999 
L.  Review  Under  the  Small  Business  and 

Regulatory  Enforcement  Fairness  Act 

I.  Introduction 

A.  Consumer  Overview 

This  rule  adopts  amended  ASHRAE/ 
lESNA  Standard  90.1-1999  energy 
efficiency  standards  for  18  product 
categories  of  commercial  air 
conditioners,  heat  piunps,  furnaces, 
water  heaters,  and  hot  water  storage 
tanks.  The  effect  is  to  replace  standards 
specified  in  EPCA  for  these  product 
categories  for  equipment  manufactured 
after  October  29,  2003,  or  October  29, 
2004,  in  the  case  of  large  packaged  air 
conditioners  and  heat  pumps.  DOE 
expects  the  imposition  of  these  new 
standards  to  save  in  excess  of  1.1 
quadrillion  Btu  (Quads)  of  energy 
nationwide  between  2004  and  2030. 

The  commercial  air  conditioners,  heat 
pumps,  furnaces,  water  heaters  and  hot 
water  storage  tanks  subject  to  the 
standards  adopted  today  apply  to 
equipment  generally  found  in 
commercial  buildings.  Today's 
standards  do  not  apply  to  consumer 
products.  EPCA  established  the 
efficiency  standards  for  consumer 
appliances,  and  the  Department  is 
considering  amendments  for  residential 
central  air  conditioners  and  heat  pumps, 
clothes  washers  and  water  heaters  under 
separate  proceedings.  The  new 
commercial  standards  apply  to  products 
manufactured  after  the  dates  specified, 
to  products  installed  in  new 
construction  as  well  as  existing 
buildings. 

DOE  expects  the  energy  costs  for 
space  heating  and  cooling  and  water 
heating  in  commercial  buildings  to  be 
reduced  as  a  result  of  today's  standards. 
In  addition  to  reducing  building  cost-of- 
operation,  the  standards  will  result  in 
lower  emissions  due  to  less  fuel  being 
used  for  heating  and  for  generating 
electricity. 

In  addition,  the  Department  is 
considering  more  stringent  standards 
than  those  adopted  by  ASHRAE  for  11 
categories  of  commercial  products.  The 
Department  believes  more  stringent 
standards  than  those  found  in  ASHRAE/ 
lESNA  Standard  90.1-1999  may  save 
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significant  additional  amounts  of  energy 
and  be  technologically  feasible  and 
economically  justified.  DOE  also  plans 
to  recommend  to  ASHRAE  that  it 
consider  new,  amended  standards  for 
four  categories  of  commercial  central  afr 


conditioners  and  heat  pumps  not 
considered  in  the  update  of  ASHRAE/ 
lESNA  Standard  90.1-1999.  Finally,  the 
Department  is  rejecting  a  standard  for 
electric  water  heaters  that  will  increase 
energy  use  over  the  level  specified  in 


EPCA  and  leaving  the  EPCA  level  in 
place.  A  summary  of  the  actions  taken 
by  the  Department  is  presented  in  Table 
1. 
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Tablet.  Summary  of  DOE  Actions 


Action 


Adopt  the  ASHRAE/ffiSNA  Standard 
90.1-1999  efficiency  level. 


Propose  consideration  of  an  addendum 
to  ASHRAE/mSNA  Standard  90.1- 
1999. 


Propose  consideration  of  an  addendum 
to  ASHRAE/IESNA  Standard  90.1- 
1999  and  evaluate  whether  a  higher 
standard  is  justified. 


Reject  the  ASHRAE/ffiSNA  Standard 
901-1999  efficiency  level. 


Product  Category 


Central  Water  Source  HP  <17  kBtu/h 
Central  Water  Source  HP  17  -  65  kBtu/h 
Central  Water  Source  HP  65-135  kBtu/h 
Central  Water  Source  HP  1 35  -  240  kBtu/h 
Central  Water  Cooled  AC  <65  kBtu/h 
Central  Water  Cooled  AC  65-135  kBtu/h 
Central  Water  Cooled  AC  1 35  -  240  kBtu/h 
Evaporatively  Cooled  AC  Products 
Gas-Fired  Warm  Air  Furnaces  k  225  kBtu/h 
Oil-Fired  Warm  Air  Furnaces,  ^  225  kBtu/h 
Gas  Storage  Water  Heaters  <  1 55  kBtu/h 
Oil-Fired  Storage  Water  Heaters  ^155  kBtu/h 
Gas  Storage  Water  Heaters  >155  kBtu/h 
Oil-Fired  Storage  Water  Heaters  >155  kBtu/h 
Gas-Fired  Instantaneous  Water  Heaters  with  Tanks 
Oil-Fired  Instantaneous  Water  Heaters  with  Tanks 
Tankless  Oil-Fired  Instantaneous  Water  Heaters 
Unfired  Hot  Water  Storage  Tanks 


3-Phase  Single  Package  Air  Source  AC  <65  kBtu/h 
3-Phase  Split  Air  Source  AC  <65  kBtu/h 
3-Phase  Single  Package  Air  Source  HP  <65  kBtu/h 
3-Phase  Split  Air  Source  HP  <65  kBtu/h 


Central  Air  Source  AC  65-135  kBtu/h 
Central  Air  Source  HP  65-135  kBtu/h 
Central  Air  Source  AC  135  -  240  kBtu/h 
Central  Air  Source  HP  135  -  240  kBtu/h 
Packaged  Terminal  Air  Conditioners 
Packaged  Terminal  Heat  Pumps 
Large  Gas-Fired  Boilers  >2.5  MMBtu/h 
Large  Oil-Fired  Boilers  >2.5  MMBtu/h 
Small  Gas-Fired  Boilers  0.3  -  2.5  MMBtu/h 
Small  Oil-Fired  Boilers  0.3  -  2.5  MMBtu/h 
Tankless  Gas-Fired  Instantaneous  Water  Heaters 


Electric  Water  Heaters 


Q:\EE-4l\Priority  nilesVCirrcl  HVAC  uid  Wtr  htr^Standards  Fmtl  Rule  18  wpd 
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B.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  of  1975, 
Pub.  L.  94-163.  as  amended,  by  the 
National  Energy  Conservation  Policy 
Act  of  1978  (NECPA),  Pub.  L.  95-619, 
the  National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Pub.  L.  100-12,  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA  1988),  Pub.  L.  100-357, 
and  the  Energy  Policy  Act  of  1992 
(EPACT),  Pub.  L.  102-486,  established 
the  Energy  Conservation  Program  for 
Consimier  Products  other  than 
Automobiles.  Part  3  of  Title  IV  of 
NECPA  amended  EPCA  to  add  "Energy 
Efficiency  of  Industrial  Equipment," 
which  included  air  conditioners, 
furnaces,  and  other  types  of  equipment. 

EPACT  also  amended  EPCA  with 
respect  to  industrial  equipment, 
providing  definitions,  test  procedures, 
labeling  provisions,  energy  conservation 
standards,  and  the  authority  to  require 
information  and  reports  from 
manufacturers.  EPCA  sections  340-345, 
42  U.S.C.  6311-6316.  For  example, 
EPCA  specifies  explicit  minimum 
energy  efficiency  levels  for  certain 
commercial  packaged  air  conditioning 
and  heating  products,  packaged 
terminal  iair  conditioners  and  heat 
pimips,  warm  air  furnaces,  packaged 
boilers,  water  heaters  and  unfired  hot 
water  storage  tanks.  EPCA  section 
342(a)(lH5),  42  U.S.C.  6313(a)(l)-{5). 
The  efficiency  requirements  in  the 
statute  correspond  to  the  levels  in 
ASHRAE/IESNA  Standard  90.1  as  in 
effect  on  October  24, 1992.  The  statute 
further  provides  that  if  the  efficiency 
levels  in  ASHRAE/IESNA  Standard  90.1 
are  amended  after  that  date  for  any  of 
the  covered  products,  the  Secretary  of 
Energy  (Secretary)  must  establish  an 
amended  uniform  national  standard  at 
the  new  minimum  level  for  each 
effective  date  specified  in  ASHRAE/ 
lESNA  Standard  90.1,  unless  (s)he 
determines,  through  a  rulemaidng 
supported  by  clear  and  convincing 
evidence,  that  a  more  stringent  standard 
is  technologically  feasible  and 
economically  justified  and  would  result 
in  significant  additional  energy 
conservation.  EPCA  section 
342(a)(6)(A),  42  U.S.C.  6313(a)(6)(A). 


If  the  Secretary  elects  to  publish  such 
a  rule,  it  must  contain  the  amended 
standard,  and  the  determination  must 
consider,  to  the  greatest  extent 
practicable:  the  economic  impact  on  the 
manufacturers  and  consumers  of  the 
affected  products;  savings  in  operating 
cost  throughout  the  life  of  the  product, 
compared  to  any  increases  in  initial  cost 
or  maintenance  expense;  the  total 
projected  amount  of  energy  savings 
likely  to  result  directly  from  the 
imposition  of  the  standard;  any 
lessening  of  the  utility  or  performance 
of  the  affected  products;  the  impact  of 
any  lessening  of  competition;  the  need 
for  national  energy  conservation;  and 
other  factors  the  Secretary  considers 
relevant.  The  Secretary  may  not 
prescribe  such  an  amended  standard  if 
(s)he  finds  (and  publishes  the  finding) 
that  interested  persons  have  established 
by  a  preponderance  of  evidence  that  the 
amended  standard  is  likely  to  result  in 
unavailability  in  the  United  States  of 
products  with  performance 
characteristics  (including  reliability), 
features,  sizes,  capacities  and  volimies 
that  are  substantially  the  same  as  those 
generally  available  in  the  United  States 
at  the  time  of  the  Secretary's  finding. 
EPCA  section  342(a)(6)(B),  42  U.S.C. 
6313(a)(6)(B). 

Finally,  the  Secretary  may  not 
prescribe  any  amended  standard  which 
increases  maximiun  allowable  energy 
use  or  decreases  minimum  requfred 
energy  efficiency.  EPCA  section 
342(a)(6){B)(ii),  42  U.S.C. 
6313(a)(6)(B)(ii). 

C.  Background 

1.  General 

Pursuant  to  the  EPACT  amendments 
to  EPCA  in  1992,  DOE  extended  its 
energy  conservation  program  for 
consumer  products  to  certain 
commercial  and  industrial  equipment, 
and  created  a  new  Part  431  in  Title  10 
of  the  Code  of  Federal  Regulations, 
entitled,  "Energy  Conservation  Program 
for  Commercial  and  Industrial 
Equipment."  This  part  includes 
commercial  heating,  air  conditioning 
and  water  heating  products,  as  well  as 
large  electric  motors.  The  new  program 
consists  of:  test  procedures.  Federal 
energy  conservation  standards,  labeling. 


certification  and  enforcement 
procedures. 

2.  ASHRAE  Action 

ASHRAE's  Board  of  Directors  gave 
final  approval  to  certain  revisions  to 
ASHRAE/IESNA  Standard  90.1  on 
October  29,  1999.  The  revised  Standard 
indicates  that  the  amended  commercial 
HVAC  and  water  beater  equipment 
efficiencies  will  become  effective  as  part 
of  the  Standard  two  years  after  final 
ASHRAE  approval  (i.e.,  on  October  29, 
2001). 

ASHRAE  changed  the  efficiency 
standards  only  for  some  products 
covered  by  the  ASHRAE/IESNA 
Standard  90.1.  For  the  remaining 
products.  ASHRAE  considered  some 
efficiency  levels  in  the  course  of 
revising  Standard  90.1  but  left  them  at 
their  preexisting  values,  and  it  deferred 
consideration  of  other  products.  The 
standard  levels  prescribed  in  EPCA  and 
ASHRAE/IESNA  Standard  90.1-1999 
appear  in  Tables  2  and  3. 

n.  Discussion 

A.  The  Screening  Analysis  and  Results 

1.  Content  and  Results  of  the  Screening 
Analysis 

To  decide  whether  to  adopt  efficiency 
standards  contained  in  ASHRAE/IESNA 
Standard  90.1-1999  or  to  initiate  the 
process  of  developing  and  analyzing 
more  stringent  standards  for  particular 
product  categories,  EKDE  performed  a 
simplified  Screening  Analysis  and 
evaluated  other  information.  This 
process  was  designed  to  identify 
products  covered  by  EPCA  for  which  it 
was  unlikely  that  a  more  detailed 
analysis  would  reveal  evidence 
sufficient  to  justify  more  stringent 
requirements,  and  also  to  identify 
products  for  which  it  was  reasonably 
possible  such  evidence  would  be 
revealed  by  further  analysis.  Screening 
products  in  this  way  allows  DOE  to 
adopt  several  ASHRAE/IESNA  Standard 
90.1-1999  standards  expeditiously 
without  hindering  appropriate 
consideration  of  the  remaining 
products. 
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Table  2.  Standard  Levels  for  Air  Conditioners  and  Heat  Pumps 


Product 
Category 

Product  Subcategory 

Emciency  Level*                 | 

EPCA 

ASHRAE  90.1- 
1999 

Small 

Commercial 
Packaged  Air 
Conditioning 
and  Heating 
Equipment 

<65  kBtu/h,  Air-Cooled,  3  Phase,  Central  Split 
System  AC,  HP 

SEER:  10.0, 
HSPF:  6.8 

SEER:  10.0, 
HSPF:  6.8 

<65  kBtu/h,  Air-Cooled,  3  Phase,  Central  Single 
Package  AC,  HP 

SEER:  9.7, 
HSPF:  6.6 

SEER:  9.7, 
HSPF:  6.6 

i  65  kBni/'h  and  <135  kBtu/h,  Air-Cooled,  Central 
AC,  HP 

EER":  8.9, 
COP:  3 

EER":  10.3, 
COP*:  3.2 

<65  kBtu/h,  Evaporatively-Cooled,  Central  AC 

EER":  9.3 

EER":  12.1 

<65  kBtu/h,  Water-Coolcd,  Central  AC 

EER":  9.3 

EER":  12.1 

<17  kBtu/h,  Water-Source,  Central  HP 

EER":  9.3 

EER':  11.2 

i  17  kBtu/h  and  <65  kBm/h,  Water-Source, 
Central  HP 

EER":  9.3 

EER':  12.0 

i  65  kBm/h  and  <135  kBtu/h,  Evaporatively- 
Cooled,  Central  AC 

EER":  10.5 

EER":  11.5 

2  65  kBm/h  and  <135  kBtu/h,  Water-Cooled, 
Central  AC 

EER":  10.5 

EER":  11.5 

i  65  kBtu/h  and  <135  kBtu/h,  Water-Source, 
Central  HP 

EER":  10.5 

EER':  12.0 

<135  kBtu/h,  Water-Source,  Central  HP 

COP':  3.8 

COP»:  4.2 

Large 

Commercial 
Packaged  Air 
Conditioning 
and  Heating 
Equipment 

i  135  kBtu/h  and  <240  kBtu/h,  Aa-Cooled, 
Central  AC 

EER":  8.5 

EER":  9.7 

2  135  kBtu/h  and  <240  kBtu/h,  Air-Cooled, 
Central  HP 

EER":  8.5, 
COP:  2.9 

EER":  9.3, 
COP:  3.1 

i  135  kBtu/h  and  <240  kBtu/h,  Water  cooled, 
Evaporatively-Cooled,  Central  AC 

EER":  9.6 

EERMl.O 

Packaged 
Terminal  Air 
Conditioners 
and  Heat  Pumps 

Air-Coded 

EER,  COP  vary 
by  capacity 
(different 
formulas) 

EER,  COP  vary 
by  capacity 
(different 
formulas) 

*  Heating  efficiency  levels  do  not  apply  to  cooling  only  air  conditioners. 
"  At  95 "F  dry-bulb  temperature. 

'  At  47'F  dry-bulb  temperature. 

*  At  SS'F  entering  -water  temperature. 

*  At  Sd'F  entering  water  temperature. 
'At  70° F  entering  water  tein)crature. 
»  At  68*F  entering  water  temperature. 
^  According  to  ARI  Standard  360. 

Q:\EE-41\PTiority  nilesVCmrel  HVAC  and  Wtr  htrSSttndanls  Fintl  Rule  IS.wpd 
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Table  3.  Standard  Levels  for  Furnaces,  Boilers,  Water  Heaters,  and  Unfired  Hot  Water 

Storage  Tanks 


Product  Category 

Product 
Subcategory 

Efficiency  Level                                       | 

EPCA 

ASHRAE  90.1-1999 

Warm  Air  Furnaces 

2  225,000  Btu^ 

Thermal  Effjciency": 
80%  Gas,  81%  Oil 

Thermal  Efficiency*: 
80%  Gas,  81%  Oil 

Packaged  Boilers 

^  300,000  Btu/h 

Combustion  Efficiency*: 
80%  Gas,  83%  Oil 

Thermal  Efficiency*: 
75%  Gas,  78%  Oil 

Storage  Water 
Heaters 

Electric 

Sundby  Loss" : 
0.3  +  27/V.  (%/h) 
(V,=Measured  Storage 
Volume  in  Gals) 

Standby  Loss': 
20  ^  35v'V  (Btu/h) 
(V=Rated  Storage  Volume  m 
Gals.) 

Gas 

Thermal  Efficiency:  78%, 
Standby  Loss":  Varies  by 
Volume 

Thermal  Efficiency:  80%, 
Standby  Loss':  Varies  by 
Volume 

Oil  . 

Thermal  Efficiency:  78%, 
Standby  Loss":  Varies  by 
Volume 

Thermal  Efficiency:  78%, 
Standby  Loss':  Varies  by 
Volume 

Instantaneous  Water 
Heaters 

V<10gal 

Thermal  Efficiency:  80% 

Thermal  Efficiency:  80% 

V  2  10  gal.  Gas- 
fired 

Thermal  Efficiency:  77%, 
Standby  Loss":  Vanes  by 
Volume 

Thermal  Efficiency:  80%, 
Standby  Loss':  Vanes  by 
Volume 

V?  10  gal.  Oil- 
fired 

Thermal  Efficiency:  77%, 
Sundby  Loss":  Varies  by 
Volume 

Thermal  Efficiency:  78%, 
Standby  Loss':  Varies  by 
Volume 

Unfired  Hot  Water 
Storage  Tanks 

All 

Heat  Loss": 
<  6.5  Btu/hr/fr 

R-12.5  Insulation 

At  the  maximum  rated  capacity. 
"  Storage  water  heaters  and  hot  water  storage  Unks  having  more  than  140  gallons  of  storage  capacity  need  not 

meet  the  standby  loss  or  heat  loss  requirement  if  the  tank  surface  area  is  thermally  insulated  to  R-12.5  and  if  a 

standing  pilot  light  is  not  used. 
'  Water  heaters  having  more  than  140  gallons  of  storage  capacity  are  not  required  to  meet  the  standby  loss 

requirement  if  the  tank  surface  is  thermally  insulated  to  R-12.5,  if  a  standing  pilot  light  is  not  mstalled,  and 

gas-  or  oil-fired  storage  water  heaters  have  a  flue  damper  or  fan-assisted  combustion 
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In  conducting  the  Screening  Analysis, 
the  Department  used  existing  data  firom 
industry  and  other  sources,  including 
the  analysis  used  by  ASHRAE  in 
support  of  its  deliberations  over  the  new 
ASHRAE/IESNA  Standard  90.1-1999 
efficiency  levels.  For  each  product 
category,  we  estimated  the  likely  cost  of 
achieving  several  higher  technologically 
feasible  efficiency  levels  and  then 
calculated  for  each  such  level  the 
corresponding  rate  of  energy 
consumption  required  to  fulfill  the 
product's  function.  Applying 
appropriate  climate  data,  typical 
building  design  characteristics, 
inventories  of  buildings  in  different 
regions  of  the  country,  equipment  sales 
volumes,  economic  discount  rates,  and 
energy  prices,  we  computed  cost/benefit 
measures  corresponding  to  the  higher 
efficiency  levels  and  also  estimated  the 
nationwide  energy  and  net  cost  savings, 
if  any,  that  would  result  from  setting 
more  stringent  standards  than  the  levels 
in  ASHRAE/IESNA  Standard  90.1-1999. 
While  the  conclusions  of  the  Screening 
Analysis  by  themselves  do  not 
constitute  clear  and  convincing 


evidence  to  justify  more  stringent 
standards,  they  do  serve  to  differentiate 
those  products  for  which  such  evidence 
is  imlUcely  to  emerge  from  further 
analysis  from  those  for  which  a 
reasonable  likelihood  exists. 

The  Department  examined  a  range  of 
efficiency  levels  for  each  product 
analyzed.  The  range  included  the  levels 
specified  in  EPCA  and  ASHRAE/IESNA 
Standard  90.1-1999,  as  well  as  more 
efficient  levels  characteristic  of  the  most 
efficient  products  now  available  in  the 
market  and  those  associated  with  the 
lowest  life-cycle  cost.  For  each  level 
above  the  EPCA  standard,  DOE 
estimated:  (1)  The  incremental  national 
energy  and  carbon  emission  savings, 
and  (2)  the  net  nationwide  direct 
economic  benefit,  represented  by  the 
national  net  present  value  (NPV),  that 
woidd  result  from  setting  a  standard  at 
that  level,  compared  to  the 
corresponding  levels  now  in  ASHRAE/ 
lESNA  Standard  90.1-1999  and  EPCA. 

Table  4  lists  the  24  product  categories 
studied  in  the  Screening  Analysis.  It 
shows  for  each  one  the  efficiency  level 
that  the  Screening  Analysis  indicates 
would  correspond  to  the  lowest  average 


life-cycle  cost,  taking  into  account  both 
the  costs  of  efficiency  improvements 
and  the  savings  from  reduced  energy 
consumption.  In  addition,  where  that 
efficiency  level  lies  above  the  level 
specified  in  ASHRAE/IESNA  Standard 
90.1-1999,  Table  4  shows  the  following 
potential  benefits  that  the  Screening 
Analysis  suggests  would  result  over  the 
period  from  2004  to  2030  from  setting 
a  standard  at  the  higher  level: 

1.  The  estimated  nationwide  energy 
savings,  expressed  in  trillions  of  Btu 
(TBtu); 

2.  The  estimated  net  nationwide 
direct 'economic  benefit,  represented  by 
the  net  present  value  (NPV);  and 

3.  The  estimated  reductions  in 
atmospheric  carbon  emissions,  in 
millions  of  tons. 

When  Table  4  shows  a  zero  for  a 
product  in  all  three  of  these  categories, 
the  Screening  Analysis  indicates  that 
the  efficiency  level  that  corresponds 
with  the  product's  lowest  average  life 
cycle  cost  is  the  same  as  the  level 
specified  in  ASHRAE/IESNA  Standard 
90.1-1999. 
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Table  4.  Energ>  Savings,  Net  Present  Value  and  Carbon  Emission  Reductions  from  2004 
to  2030  at  Energy  Efficiency  Levels  corresponding  to  Lowest  Life-Cycle  Cost 


Product  Category 

Efficiency 

Level  at 

Minimum 

Life-Cycle 

Cost 

Relative  to  ASHRAE  90.1-1999 

National 
Energy 
Savings 
(IBtu) 

National 
Total  NPV 
(MiUions  of 

1998  $'i) 

National 

Carbon 

Emission 

Reductions 

(Million 

Tons) 

3-Phase  Smgle  Package  Air  Source  AC  <65  kBtu/h 

12.0 

1,412.7 

897.7 

21 

Central  Au  Source  AC135  -  240  kBtu/h 

10.4 

428.8 

417.9 

Packaged  Terminal  Air  Conditioners 

10.5 

311.7 

274.7 

3-Phase  Split  Au  Source  AC  <65  kBtu/h 

11.0 

278.6 

109.1 

Packaged  Terminal  HeatPun^s 

9.9 

249.0 

241.9 

Small  Gas-Fired  Boilers  ^  2.5  MMBtu/h 

78.7% 

200.0 

146.0 

3-Phase  Single  Package  Air  Source  HP  <65  kBtu/h 

.    12.0 

183.6 

91.3 

Tankless  Gas  Instantaneous  Water  Heaters 

81.5% 

102.0 

45.3 

Large  Gas-Fired  Boilers  >2.5  M.MBtu/h 

85.3%* 

79.0 

86.6 

3-Phase  Split  Air  Source  HP  <65  kBtu/h 

12.0 

66.4 

47.0 

Central,  Water  Source  HP  17  -  65  kBtu/h 

12.5 

65.0 

23.0 

Centra!  Air  Source  HP  135  -  240  kBtu/h 

10.4 

31.4 

3.2 

Electnc  Water  Heater  (120  gal) 

1.0 

6.6 

1.1 

0 

Central  Water  Cooled  AC  65-135  kBtu/h 

12.4 

2.7 

0.8 

0 

Central  Water  Cooled  AC  135  -  240  kBtu/h 

11.5 

2.5 

3.0 

0 

Central  Air  Source  AC  65-135  kBtu/h 

10.3 

0.0 

0.0 

0 

Central  Air  Source  HP  65  -  135  kBtu/h 

10.1 

0.0 

0.0 

0 

Central  Water  Cooled  AC  <65  kBtu/h 

12.1 

0.0 

0.0 

0 

Central  Water  Source  HP  <17  kBtU/h 

11.2 

0.0 

0.0 

0 

Central  Water  Source  HP  65-135  kBtu/h 

12.0 

0.0 

0.0 

0 

Gas-Fired  Warm  Air  Furnaces  ^  225  kBtu/h 

77.5% 

0.0 

0.0 

0 

Gas  Storage  Water  Heaters  <  155  kBtu/h 

80.0% 

0.0 

0.0 

0 

Gas  Storage  Water  Heaters  >1 55  kBm/h 

80.4% 

0.0 

0.0 

0 

Instantaneous  Gas  Water  Heaters  with  Tanks 

80.0% 

0.0 

0.0 

0 

*  Efficiency  shown  is  shipment-averaged  value  of  Urge  Steam  Boilers  (76%  -  81%),  and  Urge  Hot  Water 
Boilers  (78%  -  88%) 
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On  May  15,  2000.  the  Department 
published  a  Notice  of  Document 
Availability  and  Public  Workshop 
(Workshop  Notice),  in  which  we 
described  the  Screening  Analysis, 
announced  the  public  availability  of  the 
Screening  Analysis  report,  and 
published  our  preliminary  inclinations 
with  respect  to  the  commercial  heating, 
air  conditioning,  and  water  heating 
products  covered  by  EPCA,  including 
several  product  categories  not  included 
in  the  Screening  Analysis.  65  FR  30929. 
We  also  invited  comments  and 
conducted  a  public  workshop  on  July 
11,2000. 

2.  Discussion  of  Issues  Raised 
Concerning  the  Screening  Analysis 

Several  comments  took  issue  with 
different  aspects  of  the  Screening 
Analysis.  These  views  are  listed  below, 
along  with  DOE's  responses.  In  general, 
many  of  the  comments  will  be  useful  in 
more  detailed  evaluations  of  ASHRAE/ 
lESNA  90.1-1999  efficiency  levels 
which  are  not  adopted  as  national 
standards  in  today's  rule.  On  the  other 
hand,  none  of  the  comments  on  the 
analysis  itself  indicates  that  clear  and 
convincing  evidence  exists  to  justify 
more  stringent  standards  than  those 
adopted  today. 

Comment:  DOE  relied  too  heavily  on 
equipment  cost  and  efficiency 
relationships  initially  developed  in 
1994  for  ASHRAE's  deliberations  in 
amending  ASHRAE/IESNA  Standard 
90.1.  Th^  relationships  are  out  of  date 
and  contain  errors.  (No.  8,  Rheem 
Manufacturing  Company,  p.  1;  No.  11, 
Air-Conditioning  and  Refrigeration 
Institute,  p.  6;  No.  16,  California  Energy 
Commission,  p.  2;  No.  19,  American 
Council  for  an  Energy-Efficient 
Economy,  p.  3;  No.  22,  Lennox 
Industries,  Inc.,  p.  3). 

Response:  E)OE  updated  baseline  cost 
data  in  the  Screening  Analysis  through 
interviews  with  manufacturers, 
distributors  and  contractors  and  by 
application  of  appropriate  price  indices. 
However,  the  relative  costs  of 
alternative  efficiency  levels  are  assiuned 
not  to  have  changed  since  1994.  DOE 
did  not  expect  that  these  costs  had 
changed  sufficiently  to  warrant 
collecting  new  independent  data  as  part 
of  an  analysis  to  provide  a  framework 
for  deciding  which  efficiency  levels  in 
ASHRAE/IESNA  Standard  90.1-1999  to 
adopt,  and  which  required  further 
study.  Notwithstanding,  we  did  invite 
and  receive  public  comments  related  to 
cost  and  efficiency  relationships,  and 
these  are  reflected  in  today's  rule.  The 
analysis  in  support  of  a  future 
rulemaking  for  any  product  will  entail 
collection  of  current  cost  and  efficiency 


data,  which  will  be  subjected  to  public 
comment. 

Comment:  The  Screening  Analysis 
should  have  included  copies  of  all 
referenced  material  from  non-published 
soim:es.  (No.  15,  CARD  Analytics/Gas 
Research  Institute,  p.  2). 

Response:  Although  DOE  attempts  to 
make  all  referenced  material  available  to 
interested  parties,  including  copies  of 
this  material  in  reports  is  not  always 
practical  due  to  its  voltune. 

Comment:  The  seven  percent  discount 
rate,  taken  from  OMB  Circular  A-94  to 
reflect  the  time  value  of  money  in  DOE's 
economic  analysis,  is  too  low.  (No.  2, 
Air  Conditioning  and  Refrigeration 
Institute,  p.  10;  No.  11,  Air-Conditioning 
and  Refrigeration  Institute,  p.  7),  or  too 
high.  (No.  12,  American  Gas 
Association,  p.  3). 

Response:  lX3E  believes  that  the  OMB 
guidance  is  appropriate,  reflecting  the 
approximate  marginal  pretax  rate  of 
return  on  average  investments, 
expressed  in  real  terms  (net  of  inflation), 
for  evaluating  the  economic  impact  of 
Federal  actions  on  the  economy.  In 
pursuing  further  evaluation  of  products 
for  which  amended  efficiency  levels  are 
not  adopted  in  today's  rule,  DOE  will 
account  for  differing  opinions 
concerning  discount  rates  through 
sensitivity  analyses  in  evaluating  the 
economic  impact  of  standards  on 
consumers  and  manufacturers.  For 
example,  in  past  rulemakings,  E>OE  has 
evaluated  the  impact  on  consumer  life- 
cycle-cost  by  considering  alternative 
discount  rates  varying  from  two  percent 
to  fifteen  percent. 

Comment:  DOE's  level  gas  price 
projections  underestimate  the  effect  of 
gas  industry  restructtuing  and 
technological  innovation.  The  Gas 
Research  Institute  projects  a  1.5% 
annual  decline  in  gas  prices  between 
2000  and  2015.  (No.  12,  American  Gas 
Association,  p.  3). 

Response:  DOE  considers  the 
projections,  taken  from  the  Energy 
Information  Administration's  Annual 
Energy  Outlook  2000,  to  be  authoritative 
and  reasonable  for  the  purposes  of  the 
Screening  Analysis.  In  addition, 
concerning  products  for  which  DOE  is 
adopting  ASHRAE/IESNA  Standard 
90.1-1999  levels,  any  decline  in  gas 
prices  that  does  occur  would  likely 
make  higher  efficiencies  less  cost- 
effective  for  gas-fueled  equipment  and 
thus  diminish  the  likelihood  of 
uncovering  clear  and  convincing 
evidence  that  more  stringent  standards 
are  technically  feasible  and 
economically  justified.  For  all  covered 
gas-fueled  products,  except  gas-fired 
boilers,  DOE  has  decided  to  adopt  the 
ASHRAE/IESNA  Standard  90.1-1999 


levels  as  they  are,  so  any  diminished 
likelihood  of  finding  evidence  to 
support  more  stringent  standards  for 
these  products  would  serve  to  reinforce 
DOE's  decision  with  respect  to  them.  In 
evaluating  the  potential  impacts  of  more 
stringent  standards  for  gas-fired  boilers, 
DOE  will  assess  the  impact  of 
alternative  fuel  price  scenarios  on  the 
life-cycle  costs  of  achieving  higher 
efficiency  levels  as  well  as  the  impacts 
of  standards  on  the  Net  Present  Value 
(NPV). 

Comment:  It  is  unclear  whether  the 
energy  conversion  factor  in  the 
Screening  Analysis  for  electricity 
includes  losses  of  fuel  delivered  to  the 
powerplant.  (No.  15,  GARD  Analytics/ 
Gas  Research  Institute,  p.  2). 

Response:  Losses  of  fuel  delivered  to 
the  powerplant  prior  to  combustion  are 
not  included  in  the  conversion  fectors, 
but  IX)E  considers  these  losses  to  be 
small  in  relation  to  the  fuel  actually 
consiuned  and  thus  to  have  little  impact 
on  national  aggregate  energy  savings 
and  greenhouse  gas  emissions  reduction 
estimates. 

Comment:  The  15-zone  prototype 
building  model  does  not  represent 
individual  building  types  adequately, 
use  of  historical  CBECS  building  data 
does  not  account  for  newer  buildings 
built  to  1989  and  1999  ASHRAE 
standards,  not  treating  health  care 
btiildings  as  a  separate  category  creates 
inaccuracy,  and  window-to-wall  ratios 
seem  too  low.  (No.  15,  GARD  Analytics/ 
Gas  Research  Institute,  p.  2). 

Response:  The  15-zone  model 
provides  estimates  of  building  energy 
consumption  which,  DOE  believes,  are 
representative  of  most  building  types, 
and  from  which  we  can  infer  the  effects 
of  standards  on  products  used  in  most 
building  types  with  sufficient  precision. 
We  recognize  that  individual  buildings 
may  have  different  energy  uses, 
depending  on  building  location, 
operation,  age  and  other  building- 
specific  factors.  However,  we  believe 
this  modeling  approach  is  valid  for  the 
purpose  of  reaching  a  decision  on 
whether  the  potential  exists  for 
additional  energy  savings,  beyond  those 
resulting  from  the  adoption  of  the 
ASHRAE/IESNA  Standard  90.1-1999 
levels,  that  warrant  consideration  of 
higher  standards. 

Comment:  Air  conditioners  and  heat 
pumps  often  exceed  the  minimum 
energy  efficiency  level  specified  in 
EPCA,  leading  DOE  to  overestimate  the 
energy  savings  impacts  of  more 
stringent  standards.  (No.  2,  Air 
Conditioning  and  Refrigeration  Institute, 
p. 6;  No.  4,  Carrier  Corporation,  p.  4-5; 
No.  11,  Air-Conditioning  and 
Refrigeration  Institute,  p.  6;  No.  13, 
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Carrier  Corporation,  p.  2;  No.  22, 
Lennox  Industries,  Inc.,  p.  3).  ARI 
believes  the  current  shipment-weighted 
efficiencies  for  PTAC's  and  PTHP's 
exceed  current  minimum  efficiency 
levels  by  about  10  percent.  (No.  11,  Afr- 
Conditioning  and  Refrigeration  Institute, 
p.  4). 

Response:  To  the  extent  DOE,  in 
computing  the  base  case,  i.e.,  no 
adoption  of  a  further  standard,  used  an 
average  efficiency  lower  than  what 
actually  occiu^,  ARI  may  have  a  valid 
point  because  a  more  stringent  standard 
would  result  in  lower  energy  savings 
than  what  was  estimated.  But  ARI  has 
provided  no  data  to  indicate  the  amount 
of  the  possible  overstatement  of  energy 
savings.  Morever,  to  some  extent,  any 
such  overstatement  would  be  offset 
because,  for  the  purpose  of  this  analysis, 
we  also  assumed  that  under  new 
standards  the  average  efficiency  would 
be  equal  to  the  new  standard.  We  expect 
the  shipment-weighted  efficiency  to  be 
higher  than  the  standard,  however,  and 
this  would  have  the  effect  of  modestiy 
imderestimating  the  energy  savings  due 
to  standards.  Aside  frtim  these 
considerations,  given  the  amoimt  of 
energy  that  could  potentially  be  saved 
by  more  stringent  standards  on  these 
products,  even  if  it  is  less  than 
estimated,  we  believe  they  warrant 
further  consideration  as  candidates  for 
more  stringent  standards.  In  evaluating 
the  impacts  of  more  stringent  standards, 
DOE  will  attempt  to  capture  the  effect 
of  the  market  demand  for  more  efficient 
products  than  required  by  a  minimum 
efficiency  standard. 

Comment:  Use  of  Full  Load 
Equivalent  Operating  Hours  (FLEOH's) 
overstates  energy  consmnption  by  air 
conditioning  equipment,  since  part-load 
operation  is  more  efficient  than  at  full 
load  for  this  equipment.  (No.  2,  Air 
Conditioning  and  Refrigeration  Institute, 
p.  8;  No.  4,  Carrier  Corporation,  p.  4;  No. 
11,  Air-Conditioning  and  Refrigeration 
Institute,  p.  4;  No.  13,  Carrier 
Corporation,  p.  2-3;  No.  15,  GARD 
Analytics/Gas  Research  Institute,  p.  1; 
No.  22,  Leimox  Industries,  Inc.,  p.  3). 

Response:  DOE  agrees  that  FLEOH's 
do  not  capture  the  part  load 
performance  of  products.  The 
Department  used  FLEOH's  for  the 
Screening  Analysis  because  of  a  limited 
amount  of  part  load  efficiency  data  and 
because  the  standard  under 
investigation  is  expressed  in  terms  of 
full  load  operation.  DOE  believes  that 
any  discrepancies  introduced  by  use  of 
FLEOH's  would  not  materially  alter  the 
likelihood  that  clear  and  convincing 
evidence  supporting  stricter  standarids 
will  ultimately  be  found,  because 
efficiencies  at  full  and  part  load  are 


correlated.  Nonetheless,  the  Department 
welcomes  suggestions  concerning  better 
ways  to  account  for  performance  under 
part-load  conditions  as  it  conducts 
further  analysis  of  air-conditioning 
products. 

Comment:  DOE  understated  energy 
costs  for  air  conditioners  by  failing  to 
accoimt  adequately  for  seasonal  electric 
rate  variation  and  demand  charges.  (No. 
15.  GARD  Analytics/Gas  Research 
Institute,  p.  1,  2;  No.  19,  American 
Council  for  an  Energy-Efficient 
Economy,  p.  5-6). 

Response:  The  Screening  Analysis 
includes  calculations  of  energy  savings 
and  life-cycle  costs  for  specific  products 
at  regional  and  national  levels,  and  DOE 
believes  that  it  handled  electric  costs 
appropriately,  based  on  siuveys  of 
actual  rate  data,  and  that  its  conclusions 
reflect  existing  market  conditions  today. 
DOE  recognizes,  however,  that  rate 
levels  and  structures  could  change  in 
the  future  in  unpredictable  ways  with 
utility  industry  restructuring,  but  we 
believe  that  this  uncertainty  does  not 
remove  the  reasonable  likelihood  that 
more  stringent  standards  may  be 
justified  in  the  case  of  products  DOE 
plans  to  analyze  further,  nor  dogs 
uncertainty  by  itself  make  finding  such 
a  justification  appreciably  more  likely  in 
the  case  of  products  for  which  DOE  is 
adopting  standards  in  today's  rule.  Any 
seasonal  rates  and  demand  charges  that 
increase  the  cost  of  energy  consiuned  by 
air  conditioners  will  serve  to  make  more 
stringent  efficiency  requirements  cost- 
effective,  thus  reinforcing  DOE's 
decision  to  study  air-cooled  air 
conditioners  further  before  adopting  the 
levels  contained  in  ASHRAE/IESNA 
Standard  90.1-1999.  For  water-cooled 
air-conditioners,  DOE  is  adopting 
ASHRAE/IESNA  Standard  901.-1999 
efficiency  requirements  today,  because 
these  products  are  less  conamon  and  for 
this  reason  do  not  appear  to  afford 
opportunities  for  significant  energy 
savings.  This  determination  does  not 
depend  on  the  cost  of  electric  power.  In 
conducting  further  investigation  of 
electric  product  efficiencies,  we  may 
also  apply  appropriate  sensitivity 
analysis  to  captiu«  prevailing  ranges  of 
opinion  concerning  the  various  rate 
scenarios.  We  welcome  suggestions 
from  stakeholders  regarding  better 
methodologies  to  account  for  seasonal 
rates  and  demand  charges  within  any 
detailed  rulemaking,  including 
suggestions  on  how  to  address  their 
wide  variety  in  the  commercial  sector 
(e.g.,  specific  utility  service  territory, 
type  of  building,  end-use  application, 
hours  of  usage,  prior  usage  patterns,  and 
correlations  with  kWh  consmnption). 


Comment:  Heating  operation  shoiUd 
be  included  along  with  cooling  in 
analyzing  heat-pumps,  since  cooling 
efficiency  improvements  can  reduce 
energy  costs  for  heating  as  well.  (No.  15, 
GARD  Analytics/Gas  Research  Institute, 
p.l). 

Response:  DOE  agrees  with  this  point 
and  will  include  heating  and  cooling 
operations  together  in  the  detailed 
analysis  of  efficiency  levels  for  air- 
soince  heat  pumps.  Higher  efficiencies 
in  cooling  mode  are  likely  to  residt  in 
improved  heating  performance  as  well, 
increasing  the  likelihood  that  higher 
standards  for  these  products  are 
economically  justified  and  will  lead  to 
significant  additional  conservation  of 
energy.  This  consideration  therefore 
reinforces  DOE's  decision  to  conduct 
further  analysis  of  air-source  heat 
pumps  along  with  corresponding  air- 
source  air-conditioners.  For  water- 
source  heat  pumps,  DOE  is  adopting 
ASHRAE/IESNA  Standard  90.1-1999 
efficiency  requirements,  because  these 
products  are  less  common  and  for  this 
reason  do  not  appear  to  afford 
opportxmities  for  significant  energy 
savings.  This  determination  does  not 
depend  on  the  combined  cost  or 
efficiency  of  heating  and  cooUng. 
Comment:  Cost  and  efficiency 
relationships  used  by  ASHRAE  and 
subsequently  in  the  Screening  Analysis 
reflect  use  of  R-22  refrigerant,  which 
must  be  replaced  by  2010.  (No.  2,  Air 
Conditioning  and  Refrigeration  Institute, 
p.  9-10;  No.  8,  Rheem  Manufacttuing 
Company,  p.  1;  No.  11.  Air-Conditioning 
and  Refrigeration  Institute,  p.  6). 
Response:  DOE  recognizes  the 
possibility  that  alternatives  to  R-22  may 
alter  the  cost  effectiveness  of  achieving 
higher  efficiency  levels  for  equipment 
sold  after  2010  and  will  take  this  factor 
into  account  in  conducting  further 
analysis  of  air-source  heat  pumps  and 
air-cooled  air-conditioners.  Since  the 
effect  of  as  yet  imdetermined  alternative 
refrigerants  on  the  cost  of  achieving 
higher  efficiency  levels  is  unknown  at 
this  point  and  the  subject  of  debate, 
DOE  does  not  believe  that  the  refrigerant 
requirement  eradicates  the  reasonable 
likelihood  of  uncovering  evidence 
supporting  higher  standards  for  air- 
cooled  products.  As  indicated  above, 
the  decision  to  adopt  ASHRAE  90.1- 
1999  efficiency  requirements  for  water- 
soince,  water-cooled,  and  evaporatively 
cooled  equipment  stems  from  low 
aggregate  energy  consumption  and  not 
cost-effective  efficiency  considerations. 
Comment:  DOE's  analysis  of  packaged 
terminal  air  conditioners  and  heat 
pumps  does  not  accurately  reflect  the 
life  and  usage  characteristics  of  these 
products,  thereby  incorrectiy  estimating 
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the  energy  savings  and  life-cycle-cost 
effects  of  more  stringent  standards. 
Packaged  terminal  air  conditioners  and 
heat  pumps  have  a  useful  life  of  10 
years  or  less,  not  15  as  assumed  in  the 
Screening  Analysis.  The  shorter  lifetime 
is  due  to  application  in  hotels  and 
motels,  which  undergo  more  frequent 
renovations,  and  to  corrosion  from  salt 
near  the  seacoast.  (No.  2,  Air 
Conditioning  and  Refrigeration  Institute, 
p.  6;  No.  4,  Carrier  Corporation,  p.  3;  No. 
11,  Air-Conditioning  and  Refrigeration 
Institute,  p.  4;  No.  13.  Carrier 
Corporation,  p.  2;  No.  14,  EnviroMaster 
International  Corporation,  p.  2).  The 
"generic  building"  approach  to 
estimating  heating  and  cooling  loads 
fails  to  reflect  the  unique  design 
characteristics  of  hotels  and  motels, 
where  PTAC's  and  PTHP's  are  most 
commonly  used.  (No.  11,  Air- 
Conditioning  and  Refrigeration  Institute, 
p.  4).  These  products  are  used  less 
during  hours  of  peak  electric  demand 
than  other  air-conditioning  equipment, 
since  the  rooms  are  frequently  vacant 
during  the  day.  (No.  14,  EnviroMaster 
International  Corporation,  p.  1). 

Response:  DOE  accepts  tne  possibility 
that  the  lifetime  assumed  for  these 
products  in  the  Screening  Analysis  may 
not  reflect  the  likelihood  of  the  units 
being  replaced  earlier  during  routine 
renovations.  A  more  frequent 
replacement  would  increase  the  cost 
associated  with  these  products.  It  is  also 
possible  that  these  products  are  used 
less  during  hours  of  peak  electric 
demand  than  other  air-conditioning 
products  and  thus  do  not  conform  to  a 
"generic  building"  operating  schedule, 
and  that  a  different  operating  schedule 
may  be  warranted  for  them  during 
analyses.  Although  shorter  woridng  life 
and  fewer  hovu^  of  operation  under 
peak  conditions  would  reduce  the 
estimated  energy  and  cost  savings 
associated  with  more  stringent 
standards,  the  potential  saving 
identified  by  the  Screening  Analysis  for 
these  products  is  so  large,  in  DOE's 
view,  as  to  compensate  for  the 
simplifying  assiunptions  involved  in 
calculating  them.  Potential  national 
energy  savings  of  over  500  trillion  Btu 
for  packaged  terminal  heat  pumps 
leaves  considerable  room  for  error  in 
determining  that  a  reasonable  likelihood 
exists  that  evidence  would  support 
more  stringent  standards.  However,  we 
welcome  additional  independent  data 


on  equipment  life  and  operating 
schedules  for  these  products,  so  we  can 
improve  the  precision  of  the  detailed 
analysis  we  will  be  undertaking  for 
these  products. 

Comment:  DOE  overestimated  the 
feasibility  and  underestimated  the  cost 
of  improving  efficiencies  of  PTAC's  and 
PTHP's  by  failing  to  take  into  account 
the  small  wall  openings  (16'  by  42*) 
into  which  they  must  fit,  especially  for 
retrofit  applications.  (No.  2,  Air 
Conditioning  and  Refrigeration  Institute, 
p.  7-8;  No.  4,  Carrier  Corporation,  p.  3; 
No.  9,  First  Company,  p.  2;  No.  11,  Air- 
Conditioning  and  Refrigeration  Institute, 
p.  5;  No.  13,  Carrier  Corporation,  p.  2; 
No.  14,  EnviroMaster  International 
Corporation,  p.  1).  Also.  DOE  failed  to 
account  for  recently  introduced 
"vertical"  PTAC's,  which  have  different 
design  constraints  from  traditional  units 
covered  by  the  analysis.  (No.  14. 
EnviroMaster  International  Corporation, 

p.l). 

Response:  DOE  will  model  PTAC's 
and  PTHP's  performance  in  simulated 
enviroiunents  that  match  their  actual 
applications  as  closely  as  possible. 
However,  the  comments  contain  no 
conclusions  bearing  on  the  impact  of 
these  two  sets  of  considerations  on 
DOE's  decision  to  continue  its 
evaluation  of  these  products  before 
adopting  xmiform  national  efficiency 
standards  for  them,  and  DOE  does  not 
believe  that  the  considerations  eliminate 
the  reasonable  likelihood  of  imcovering- 
evidence  supporting  more  stringent 
standards  under  the  terms  of  EPCA. 

Ck>mment:  The  Screening  Analysis 
may  not  have  correctly  reflected  the 
preponderance  of  commercial  boiler 
shipments  to  the  Northeast  and  North 
Central  regions  of  the  country,  greatly 
overstated  shipments  of  copper  tube  or 
coil-type  commercial  gas  water  heaters, 
and  overestimated  potential  energy 
savings  for  these  products.  (No.  20,  Gas 
AppUance  Manufacturers  Association, 
p.  1-3).  Fluctuations  in  the  GAMA 
shipment  data  for  gas  water  heaters 
need  further  explanation,  and  the 
projected  one  percent  annual  growth 
rate  for  water  heaters  until  2030  is 
overly  optimistic.  (No.  12,  American 
Gas  Association,  p.  3,  4).  The  shipment 
figures  for  oil-fired  boilers  appear  too 
high,  possibly  because  they  include 
dual-friel  boilers,  and  the  analysis  does 
not  adequately  account  for  differences 
in  boiler  installation  costs  at  higher 


efficiencies.  (No.  15.  CARD  Analytics/ 
Gas  Research  Institute,  p.  2). 

Response:  DOE  will  verify  shipment 
data  during  its  further  analysis  of  boilers 
and  tankless  water  heaters,  and  we  will 
accoimt  for  differences  in  installation 
costs  at  higher  efficiencies.  However. 
DOE  does  not  believe  that  these 
considerations  remove  the  reasonable 
likelihood  of  discovering  adequate 
evidence  to  support  more  stringent 
standards  for  these  products  according 
to  EPCA  criteria.  Installation  is  only  a 
small  component  of  the  total  cost  of 
acquisition,  and  alternative  shipping 
patterns  and  growth  rates  could  effect 
energy  savings  and  economic 
justification  either  way.  Greater 
predominance  of  shipments  to  states 
with  colder  climates,  for  example, 
increases  the  likelihood  that  more 
stringent  standards  would  be  cost 
effective,  while  slower  growth  in 
shipments  diminishes  the  energy 
savings  likely  to  result  bom  higher 
efficiencies  in  the  future. 

Comment:  The  Screening  Analysis 
did  not  handle  jacket  and  standby  losses 
properly.  (No.  20,  Gas  Appliance 
Manufactiu«rs  Association,  p.  1-3). 

Response:  With  regard  to  jacket  and 
standby  loss,  we  believe  that  the 
Standby  Loss  Correction  for  boilers  is  in 
feet  needed  to  estimate  the  energy  use 
of  these  devices  correctly.  The 
difference  between  thermal  and 
combiistion  efficiency  is  primarily 
reflected  in  the  shell  loss  of  the  boiler, 
and  during  operating  hours,  the  thermal 
efficiency  of  the  boiler  accounts  for 
these  losses.  However  for  much  of  the 
year,  the  boiler  is  maintained  on  a  hot 
standby  status.  The  amount  of  time  on 
hot  standby  is  assumed  in  the  Screening 
Analysis  to  be  the  total  number  of  hours 
the  boiler  is  available  for  use  minus  the 
full  load  operating  hours  for  the  year. 
Values  for  the  hot  standby  periods  were 
taken  from  the  1997  ASHRAE  Handbook 
of  Fimdamentals,  as  shown  in  Appendix 
A  (A.  9)  of  the  Screening  Analysis. 
During  these  hot  standby  periods,  we 
have  assumed  the  boiler  standby  loss  to 
be  5%  for  the  base  boiler  (the  assumed 
difference  between  combustion  and 
thermal  efficiency).  To  capture  the 
energy  used  during  the  hot  standby 
period,  the  Screening  Analysis  appUed 
an  adjustment  factor  for  the  FLEOH. 
calculated  as: 


AdjustmentPactor  = 


FLEOH  -f  ( AvailableHours  -  FLEOH)  x  %ShellLoss 
FLEOH 
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Variation  in  boiler  design  or  setback 
of  system  temperature  through  the  year 
will  have  some  effect  on  this  adjustment 
factor,  however  for  purposes  of  the 
Screening  Analysis,  we  believe  the 
methodology  outlined  above  to  be  a  fair 
assessment  of  the  contribution  of  hot 
standby  to  energy  consumption. 

Comment:  In  the  amended  ASHRAE/ 
lESNA  Standard  90.1-1999,  ASHRAE 
changed  the  definition  of  "storage 
volume"  for  electric  storage  water 
heaters  from  "measiued  volume"  to 
"rated  volume."  (No.  16,  California 
Energy  Commission,  p.  3;  No.  17, 
Oregon  Office  of  Energy,  p.  3). 

Response:  DOE  recognized  this 
change  and  accounted  for  it  in  the 
Screening  Analysis. 

B.  Treatment  of  Specific  Products 

1.  DOE  Views  Expressed  in  the 
Workshop  Notice 

In  the  Workshop  Notice,  DOE  stated 
its  inclination  to  adopt  as  national 
standards,  without  further  study,  the 
efficiency  levels  in  ASHRAE/IESNA 
Standard  90.1-1999  for  12  of  the  24 
products  included  in  the  Screening 
Analysis.  65  FR  at  30933,  30935.  The  12 
products  comprise  several  categories  of 
air  conditioners  and  heat  pumps,  warm 
air  furnaces,  and  certain  water  heating 
products.  DOE  stated  that  the  Analysis 
estimated  that  most  of  these  efficiency 
levels  have  the  lowest  life-cycle  cost 
(LCC)  for  the  product,  and  for  the 
remainder  a  slightly  higher  efficiency 
would  have  the  lowest  LCC  but  would 
save  relatively  little  additional  energy. 

For  foiu-  categories  of  3-phase  air 
conditioners  and  heat  pumps  with 
capacities  imder  65,000  Btu  per  hour, 
DOE  stated  its  inclination  to  take  no 
action  to  adopt  standards  at  this  time 
but  to  encourage  ASHRAE  to  consider 
an  addendiun  to  ASHRAE/IESNA 
Standard  90.1-1999.  65  FR  at  30933-34, 
30935.  DOE  noted  that  ASHRAE  did  not 
address  these  products  in  revising 
Standard  90.1,  although  the  Screening 
Analysis  indicates  that  higher  efficiency 
standards  for  them  may  well  have 
benefits. 

For  seven  of  the  eight  remaining 
categories  analyzed  in  the  Screening 
Analysis,  DOE  stated  its  inclination  to 
propose  consideration  of  an  addendum 
to  ASHRAE/IESNA  Standard  90.1-1999, 
and  to  further  study  whether  more 
stringent  efficiency  levels  than  those 
adopted  by  ASHRAE  are  warranted.  65 
FR  at  30934.  30935.  DOE  stated  that  it 
appears  such  levels  would  result  in 
significant,  cost-effective  energy 
savings.  The  products  involved  are 
certain  types  of  air  conditioners  and 
heat  piunps,  as  well  as  boilers  and 


tankless  instantaneous  gas  water 
heaters.  Electric  water  heaters  was  the 
other  product  included  in  the  Analysis, 
and  DOE  tentatively  decided  to  leave 
the  EPCA  standard  in  force  based  on  its 
view  that  the  efficiency  level  in 
ASHRAE/IESNA  Standard  90.1-1999 
would  increase  energy  use  relative  to 
that  standard.  65  FR  at  30934,  30935. 

DOE  excluded  certain  commercial  air 
conditioning,  heating  and  water  heating 
products  from  the  Screening  Analysis 
for  reasons  such  as  insufficient  data, 
small  sales  voliunes,  and  difficulty  in 
assessing  efficiency  performance.  65  FR 
at  30934.  For  several  of  these  products, 
DOE  stated  its  intent  to  adopt  ASHRAE/ 
lESNA  Standard  90.1-1999  standards 
because  the  products  have  small 
markets  and  higher  standards  are 
unlikely  to  result  in  significant  energy 
savings.  For  the  heating  COP  of  several 
heat  pump  categories,  and  the  efficiency 
level  for  oil-fired  boilers,  DOE  indicated 
it  did  not  plan  to  adopt  the  levels  in 
ASHRAE/IESNA  Standard  90.1-1999 
because  they  should  be  considered 
either  as  part  of  other  evaluations  that 
would  be  imdertaken  or  subsequent  to 
such  other  evaluations.  65  FR  at  30934- 
35.  For  all  other  heat  pumps  covered  by 
EPCA,  DOE  stated  its  intention  to  adopt 
the  amended  ASHRAE/IESNA  Standard 
90.1-1999  COP  levels  as  uniform 
national  standards. 

2.  Discussion  of  Comments  on  General 
Issues  Surrounding  Adoption  of 
Efficiency  Standards  in  ASHRAE/ 
lESNA  Standard  90.1-1999 

Comment:  Stakeholders  were  divided 
on  DOE's  discretion  to  impose  more 
stringent  standards  than  those  in 
ASHRAE/IESNA  Standard  90.1-1999 
and  on  the  Department's  duty  to 
scrutinize  each  efficiency  level  strictly. 
Some  emphasized  the  limitations  on 
DOE's  authority  to  set  more  stringent 
standards  than  those  contained  in 
ASHRAE  90.1-1999  in  the  absence  of 
certain  clear  and  convincing  evidence, 
and  they  encouraged  adoption  of 
ASHRAE's  amended  stjuidards  in  their 
entirety.  (No.  2,  Air  Conditioning  and 
Refrigeration  Institute,  pp.  4-5;  No.  3, 
Gas  Appliance  Manufactiu^rs 
Association,  pp.  1-2;  No.  10,  Edison 
Electric  Institute,  pp.  1-2;  No.  11,  Air- 
Conditioning  and  Refrigeration  Institute, 
p.  3).  Others  emphasized  what  they  felt 
was  DOE's  duty  to  seek  such  evidence 
more  exhaustively  before  adopting  any 
of  the  ASHRAE  standards.  (No.  16, 
California  Energy  Commission,  pp.  1-2; 
No.  17,  Oregon  Office  of  Energy,  pp.  1- 
2;  No.  19,  American  Coimcil  for  an 
Energy-Efficient  Economy,  pp.  1, 10-11) 

Response:  DOE  believes  it  nas  struck 
an  appropriate  balance,  consistent  with 


EPCA,  between  the  requirement  to 
adopt  the  efficiency  standards  contained 
in  ASHRAE/IESNA  Standard  90.1-1999 
and  the  discretion  to  adopt  more 
stringent  standards  if  they  are  warremted 
by  clear  and  convincing  evidence. 
Specifically,  DOE  performed  a 
Screening  Analysis  of  the  amended 
standards  in  ASHRAE/IESNA  Standard 
90.1-1999,  and  invited  public 
comments  on  the  Analysis,  in  order  to 
assess  the  likelihood  of  uncovering  such 
clear  and  convincing  evidence.  Based 
on  those  steps,  DOE  is  adopting  in 
today's  rule  over  half  of  the  amended 
standards  in  ASHRAE  Standard  90.1- 
1999,  and  is  undertaking  further 
analysis  of  virtually  all  of  the  remaining 
ASHRAE  standards.  The  Department 
believes  it  is  exercising  due  care  in 
performing  the  role  defined  in  the 
statute  for  the  Secretary. 

Comment:  Numerous  comments 
addressed  ASHRAE's  process  in  arriving 
at  ASHRAE/IESNA  Standard  90.1-1999. 
Several  conunents  commended 
ASHRAE  for  its  analytical  and 
procedural  integrity  and  recommended 
adopting  the  resulting  standards  on  the 
strength  of  ASHRAE's  process.  (No.  1, 
ASHRAE,  p.  1:  No.  2,  Air  Conditioning 
and  Refrigeration  Institute,  pp.  2-3;  No. 
4,  Carrier  Corporation,  p.  1;  No.  10, 
Edison  Electric  Institute,  p.  1;  No.  11, 
Air-Conditioning  and  Refrigeration 
Institute,  pp.  2-3:  No.  13,  Carrier 
Corporation,  p.  1;  No.  18,  National  Rural 
Electric  Cooperative  Association,  p.  1; 
No.  22,  Lennox  Industries,  Inc..  p.  2). 
Others  criticized  ASHRAE's  process  for 
analytical  and  procediual  shortcomings 
and  recommended  strict  scrutiny  of  the 
standards.  (No.  5,  California  Energy 
Commission,  pp.  1-2;  No.  16,  California 
Energy  Commission,  pp.  2-3;  No.  17, 
Oregon  Office  of  Energy,  pp.  1-4;  No. 
19,  American  Council  for  an  Energy- 
Efficient  Economy,  pp.  1-3). 

Response:  DOE  recognizes  that 
opinions  differ  on  the  strengths  and 
weaknesses  of  ASHRAE's  process  in 
arriving  at  the  requirements  in  Standard 
90.1-1999.  Nevertheless,  EPCA 
stipulates  that  DOE  must  adopt  the 
amended  ASHRAE  standards  unless 
certain  conditions  are  met,  and,  for  the 
reasons  stated  in  oiu  response  to  the 
previous  comment,  we  believe  our 
actions  here  properly  reflect  the  status 
that  EPCA  affords  to  Standard  90.1- 
1999. 

Comment:  Subjecting  standards  to 
further  DOE  analysis  would  delay  the 
realization  of  energy  savings  that  might 
occur  sooner  if  amended  ASHRAE 
standards  were  adopted  immediately. 
(No.  8,  Rheem  Manufacturing  Company, 
p.  1).  On  the  other  hand,  volimtary 
adherence  to  the  amended  standards 
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and  state  adoption  of  the  updated 
ASHRAE/IESNA  Standard  90.1-1999  in 
building  codes  will  serve  to  offset  the 
effect  of  any  delay  at  the  Federal  level. 
(No.  16,  California  Energy  Conunission, 
pp.  4-5;  No.  17,  Oregon  Office  of 
Energy,  p.  4).  In  addition,  DOE's  further 
analysis  could  create  a  situation  in 
which  manufacturers  would  have  to 
redesign  their  products  twice  in  rapid 
succession:  Once  to  comply  with 
ASHRAE/IESNA  Standard  90.1-1999 
and  shortly  afterward,  to  comply  with 
standards  resulting  from  a  possible  DOE 
rulemaking.  (No.  4,  Carrier  Corporation, 
p.  2;  No.  11,  Air-Conditioniijg  and 
Refrigeration  Institute,  p.  7;  No.  13, 
Carrier  Corporation,  p.  3;  No.  14, 
EnviroMaster  International  Corporation, 
p.  2;  No.  22,  Leimox  Industries,  Inc.,  p. 
3-4). 

Response:  Any  future  rulemaking  by 
EKDE  will  take  into  account  the  impacts 
of  more  stringent  standards  on  affected 
manufacturers,  including  the  effect  of 
timing  on  product  development  cycles, 
and  it  will  analyze  the  influence  of 
effective  dates  on  energy  savings 
resiilting  from  the  standards.  DOE  notes 
also  that  the  process  it  envisions  can  be 
terminated  for  any  product  whenever 
DOE  concludes  that  the  EPCA  criteria 
for  a  more  stringent  standard  are  not 
likely  to  be  satisfied.  This  could  occur 
either  as  a  result  of  further  analysis  by 
DOE  during  a  rulemaking  process  or  by 
ASHRAE  adopting  a  new  Addendum  to 
ASHRAE/IESNA  Standard  90.1-1999 
for  which  a  more  stringent  alternative  is 
not  justified. 

Comment:  EKDE  has  no  authority  to 
propose  that  ASHRAE  consider  addenda 
to  Standard  90.1  in  cases  where  it  feels 
that  the  requirements  in  ASHRAE/ 
lESNA  Standard  90.1-1999  are  not 
sufficiently  stringent.  In  these  cases,  the 
Department  must  proceed  with  a 
rulemaking  if  higher  effici«icies  meet 
the  requirements  of  EPCA.  (No.  12, 
American  Gas  Association,  pp.  1-2). 

Response:  While  EPCA  does  not 
specifically  authorize  the  Department  to 
propose  addenda  to  ASHRAE  standards, 
DOE  can  find  no  statutory  prohibition 
against  doing  so  and  indeed  has 
traditionally  provided  technical  support 
to  ASHRAE's  standard-setting  processes 
in  the  interest  of  encouraging  and  taking 
advantage  of  open,  consensus-based 
approaches.  In  addition,  section  307(b) 
of  the  Energy  Conservation  and 
Production  Act,  42.  U.S.C.  6836,  seems 
to  contemplate  that  DOE  would  provide 
such  support  to  ASHRAE,  and  even  that 
it  would  propose  addenda  to  ASHRAE. 


3.  Discussion  of  DOE  Views  Regarding 
Specific  Products 

Comment:  Industry  data  used  in 
ASHRAE's  standard  setting  process  and 
DOE's  Screening  Anedysis  overstated  the 
cost  of  efficiency  improvements  for 
central  air-source  air-conditioners 
between  65,000  Btu  per  hour  and 
135,000  Btu  per  hour.  (No.  19,  American 
Council  for  an  Energy-Efficient 
Economy,  pp.  3-5).  Some  industry 
comments  opposed  this  view.  (  No.  11, 
Air-Conditioning  and  Refrigeration 
Institute,  p.  5;  No.  13,  Carrier 
Corporation,  p.  3). 

Response:  Since  the  American 
Council  for  an  Energy-Efficient 
Economy  (ACEEE)  supported  its 
contention  regarding  air-source  air- 
conditioners  vtdth  price  survey  data,  and 
the  potential  savings  from  efficiency 
improvements  for  this  product  category 
are  potentially  large  on  account  of  its 
widespread  use,  DOE  has  decided  that 
clear  and  convincing  evidence  may  exist 
to  justify  more  stringent  standards  for 
air-source  air-conditioners  in  the  65,000 
Btu/h  to  135,000  Btu/h  range.  The 
Department  has  therefore  added  this 
product  category  to  those  that  will  be 
subjected  to  further  study  and  will 
review  the  cost-efficiency  data. 

Comment:  Industry  data  used  in 
ASHRAE's  standard  setting  process  and 
DOE's  Screening  Analysis  also 
overstated  the  cost  of  efficiency 
improvements  for  3-ton  water-source 
heat  pumps.  (No.  19,  American  Council 
for  an  Energy-Efficient  Economy,  pp.  3- 
5). 

Response:  For  water-soxirce  heat 
piunps,  the  data  to  support  the  ACEEE 
comment  is  considered  proprietary  and 
has  not  been  submitted  to  DOE,  so  the 
Department  is  unable  to  verify  the 
comment.  In  any  case,  the  nation-wide 
energy  use  for  this  product  appears  to  be 
so  small  that  the  Department  considers 
it  imlikely  that  more  stringent  standards 
for  this  product  would  satisfy  EPCA 
criteria.  Accordingly,  the  Department  is 
adopting  the  ASHRAE/IESNA  Standard 
90.1-1999  efficiency  level  for  this 
product  category  in  today's  rule. 

Comment:  Industry  data  used  in 
ASHRAE's  standard  setting  process  and 
DOE's  Screening  Analysis  also 
overstated  the  cost  of  efficiency 
improvements  for  gas-fired  boilers.  (No. 
19.  American  Council  for  an  Energy- 
Efficient  Economy,  pp.  3-5). 

Response:  Since  the  gas-fired  boilers 
are  proposed  to  be  analyzed  further, 
based  on  the  Screening  Analysis, 
ACEEE's  comment  would  not  affect  the 
decision  embodied  in  today's  rule. 
Comment:  DOE  should  include 
Integrated  Part-Load  Values  in  standards 


governing  air  conditioning  equipment. 
(No.  16,  California  Energy  Conmiission, 
p.  5;  No.  17,  Oregon  Office  of  Energy,  p. 
3). 

Response:  DOE  recognizes  that 
Integrated  Part-Load  Value  is 
increasingly  common  as  a  rating  metric 
and  believes  that  it  has  the  authority  to 
establish  minimum  requirements  using 
this  metric  if  ASHRAE  has  amended  the 
standard  corresponding  to  the  air- 
conditioning  equipment  in  question, 
and  EPCA's  requirements  for  a  more 
stringent  standard  are  met.  DOE  is  also 
aware  that  Integrated  Part  Load  Value 
only  applies  to  the  performance  of 
equipment  with  modulated  capacity  and 
thus  will  not  capture  part-load 
efficiencies  for  most  single-stage  air- 
conditioners.  DOE  will  therefore 
consider  including  Integrated  Part-Load 
Values  in  any  prospective  rulemaking 
for  air  conditioning  equipment. 
However  the  Department  has  reached  no 
conclusions  on  their  appropriateness  as 
part  of  a  fiitiue  standard  and  will  seek 
public  comment  before  proceeding. 

Comment:  Standards  for  3-phase  air- 
conditioners  and  heat  pumps  under 
65,000  Btu  per  hoiu  should  be  the  same 
as  those  for  single  phase  models,  which 
are  used  in  residential  applications  and 
are  more  numerous.  (No.  8,  Rheem 
Manufectiiring  Company,  p.  2;  No.  11, 
Air-Conditioning  and  Refrigeration 
Institute,  pp.  3-4;  No.  13,  Carrier 
Corporation,  p.  3;  No.  22,  Lermox 
Industries,  Inc.,  p.  2-3). 

Response:  DOE  agrees  that  the 
products  are  closely  related,  and  that 
standard-setting  for  the^  should  be 
coordinated.  There  may  be  valid 
reasons,  however,  for  the  standards 
themselves  to  differ.  Once  ASHRAE/ 
lESNA  Standard  90.1-1999  is  amended 
with  respect  to  these  products,  DOE  will 
evaluate  the  new  standards  to  determine 
if  they  should  be  adopted  or  if  a  more 
stringent  standard  is  likely  to  save  a 
significant  amount  of  energy,  and  be 
technologically  feasible  and 
economically  justified. 

Comment:  More  stringent  standards 
for  gas  space  heating  and  water  heating 
equipment  will  serve  to  shift  customers 
to  electric  equipment,  with  a 
detrimental  effect  on  gas  equipment 
sales  and  energy  consumption.  (No.  12, 
American  Gas  Association,  p.  2). 
Further  changes  in  efficiency  levels  for 
PTAC's  and  PTHP's  vrill  particularly 
hurt  small  manufacturers.  (No.  9,  First 
Company,  p.  3). 

Response:  Under  EPCA,  if  DOE  adopts 
a  more  stringent  standard,  it  must 
consider,  to  the  greatest  extent 
practicable,  the  economic  impact  on  the 
manufacturers  and  consiuners  of  the 
affected  products,  savings  in  operating 
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cost  throughout  the  life  of  the  product 
compared  to  any  increases  in  initial  cost 
or  maintenance  expense,  and  the  total 
projected  amount  of  energy  savings 
likely  to  result  directly  from  the 
imposition  of  the  standard.  EPCA 
section  342(a)(6)(B)(i),  42  U.S.C. 
6313(a)(6)(B)(i).  DOE  will  therefore 
carefully  consider  possible  effects  due 
to  fuel  switching  as  well  as  impacts  on 
small  businesses  as  it  proceeds  with  any 
further  analysis  of  these  products  that 
might  lead  to  more  stringent  standards. 

Comment:  More  stringent  standards 
could  affect  the  availability  of  types  of 
boilers  that  have  no  cost-effective 
substitute  for  certain  building 
apphcations.  (No.  3,  Gas  Appliance 
Manufacturers  Association,  pp.  2-5). 
They  could  also  affect  the  availability  of 
PTAC's  and  PTHP's  that  will  fit  in 
existing  limited  spaces.  (No.  9,  First 
Company,  pp.  1-2). 

Response:  DOE  recognizes  that  EPCA 
prohibits  an  amended  standard  that  is 
likely  to  result  in  unavailability  in  the 
United  States  of  products  with 
performance  characteristics  (including 
reliability),  features,  sizes,  capacities 
and  volumes  that  are  substantiedly  the 
same  as  those  generally  available 
beforehand.  EPCA  section 
342{a)(6){B)(ii),  42  U.S.C. 
6313(a)(6)(B){ii).  This  prohibition  would 
govern  any  future  rulemaking  with 
respect  to  these  products. 

Comment:  Since  ASHRAE  amended 
the  standard  for  electric  water  heaters, 
DOE  has  the  authority  to  evaluate  and 
consider  more  stringent  standards  than 
those  in  EPCA  for  these  products  and 
should  do  so.  (No.  15,  CARD  Analytics/ 
Gas  Research  Institute,  p.  2;  No.  16, 
California  Energy  Commission,  p.  3). 
Heat  pump  water  heaters  should  be 
considered  among  the  technological 
alternatives.  (No.  15,  CARD  Analytics/ 
Gas  Research  Institute,  p.  2) 

Response:  DOE  agrees  with  the 
conmient  regarding  DOE's  authority. 
However,  in  rejecting  the  ASHRAE/ 
lESNA  Standard  90.1-1999  provision, 
which  allows  for  increased  energy 
consumption,  the  Department  does  not 
intend  to  subject  electric  water  heaters 
to  further  evaluation  or  consideration  of 
more  stringent  standards.  The  standard 
for  electric  water  heaters  will  remain  as 
originally  stipulated  in  EPCA.  This 
decision  is  based  on  the  low  likelihood 
of  finding  sufficient  evidence  to  support 
a  more  stringent  standard  for  them.  The 
heat  pump  water  heater  is  the  most 
promising  (but  significantly  more 
complex)  technology  to  significantly 
improve  the  heating  efficiency  of 
electric  water  heaters  above  current 
levels.  However,  when  DOE  considered 
this  technology  for  oin  residential  water 


heater  rulemaking,  we  concluded  that  it 
was  not  economically  justified  due  to 
the  cost  of  manufactining,  installing, 
servicing,  and  sometimes  a  potential 
loss  of  product  utility.  These  concerns 
might  also  apply  to  commercial  heat 
pump  water  heaters.  Furthermore, 
currently  there  is  no  suitable  test 
procedure  for  these  products  to  measure 
the  efficiency  in  commercial 
applications,  so  a  standard  predicated 
on  heat  pump  technology  would  be 
difficult  to  enforce. 

C.  Final  Rule  and  Other  DOE  Actions 

EPCA  requires  DOE  to  adopt 
ASHRAE's  amended  efficiency 
standards  for  certain  conunercial 
heating,  air  conditioning  and  water 
heating  products  unless  the  Secretary 
determines,  supported  by  clear  and 
convincing  evidence,  that  adoption  of  a 
more  stringent  uniform  national 
standard  is  technologically  feasible  and 
economically  justified  emd  would  result 
in  significant  additional  energy 
conservation.  DOE  believes  that  this 
language  places  a  burden  on  DOE  not  to 
initiate  a  standards  development 
process  unless  there  is  at  least  a 
reasonable  possibility  that  strong 
evidence  exists  to  show  that  significant 
additional  energy  savings  could  be 
achieved  through  more  stringent 
efficiency  standards  that  would  be  both 
technologically  feasible  and 
economically  justified. 

To  decide  whether  to  adopt  efficiency 
standards  contained  in  ASHRAE/IES 
Standard  90.1-1999,  or  to  initiate  the 
process  of  developing  and  analyzing 
more  stringent  standards  for  particular 
product  categories,  DOE  performed  a 
simplified  Screening  Analysis  and 
evaluated  other  information.  This 
process  was  designed  to  identify 
products  covered  by  EPCA  for  which  it 
was  reasonable  to  expect  that  more 
detailed  and  sophisticated  analysis  was 
tuilikely  to  reveal  evidence  sufficient  to 
justify  more  stringent  requirements,  and 
also  to  identify  other  products  for  which 
such  evidence  was  reasonably  likely  to 
be  revealed  by  further  analysis. 
Screening  products  in  this  way  allows 
DOE  to  adopt  several  ASHRAE  90.1- 
1999  standards  expeditiously  and 
thereby  to: 

•  Minimize  any  possible  adverse 
effects  on  energy  savings  of  delaying  the 
imposition  of  more  stringent  national 
efficiency  standards; 

•  Minimize  uncertainty  faced  by 
manufacturers  as  they  design  products 
to  meet  future  standards;  and 

•  Manage  the  resources  within  DOE 
efficiently,  concentrating 
comprehensive  analyses  of  the  cost- 
effectiveness  and  energy  savings  of 


alternatives  to  ASHRAE  standards 
where  the  clear  and  convincing 
evidence  required  by  EPCA  for  mor« 
stringent  standards  is  most  likely  to  be 
found. 

As  further  discussed  below,  based  on 
evaluation  of  the  results  of  the 
Screening  Analysis,  other  information 
for  products  not  included  in  the 
analysis,  and  the  comments  received  in 
response  to  the  Workshop  Notice,  the 
Department  has  decided  to  pursue,  for 
each  product  category,  one  of  four 
courses  of  action: 

•  Adopt  immediatelv  the  ASHRAE/ 
lES  Standard  90.1-1999  efficiency  level 
as  a  uniform  national  standard; 

•  Propose  consideration  of  an 
addendum  to  ASHRAE/IES  Standard 
90.1-1999  where  ASHRAE  did  not 
consider  a  more  efficient  level,  and  a 
more  efficient  level  appears  warranted; 

•  Propose  consideration  of  an 
addendum  to  ASHRAE/IES  Standard 
90.1-1999  and  undertake  a  more 
thorough  evaluation  to  determine 
whether  a  higher  standard  is  justified, 
where  ASHRAE  considered  amending 
or  amended  the  standard,  and  a  more 
efficient  level  appears  warranted  than  is 
contained  in  ASHRAE/IES  Standard 
90.1-1999;  or 

•  Reject  the  ASHRAE/IES  Standard 
90.1-1999  efficiency  level  if  it  increases 
maximum  allowable  energy  use  or 
decreases  minimum  required  efficiency. 

As  to  the  ASHRAE  90.1-1999 
efficiency  levels  that  DOE  is 
immediately  adopting,  these  standards 
are  being  adopted  because  (a)  significant 
improvements  in  energy  efficiency 
beyond  the  level  recommended  by 
ASHRAE  appear  unlikely  to  be 
technically  feasible  or  economically 
justified,  (b)  the  national  energy  savings 
that  would  result  from  any  cost-effective 
efficiency  improvements  appear 
imlikely  to  be  significant,  or  (c)  the 
additional  energy  savings  resulting  from 
a  more  stringent  standard  are  not  likely 
to  offset  the  loss  in  energy  savings  likely 
to  result  from  the  delay  that  would  be 
caused  by  the  DOE  analytical  and 
rulemaking  process. 

As  to  efficiency  levels  in  the  third 
category  above — where  EKDE  is 
proposing  further  consideration  by 
ASHRAE  and  undertaking  further 
analysis — DOE  selected  these  products 
for  further  analysis,  because  the  findings 
of  the  Screening  Analysis  suggested  at 
least  a  reasonable  possibilify,  and  in 
several  instances  a  high  likelihood,  of 
imcovering  clear  and  convincing 
evidence  that  more  stringent  standards 
would  be  technologically  feasible  and 
economically  justified  and  would  result 
in  significant  additional  energy 
conservation.  Implicit  in  EKDE's 
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selection  is  the  judgment  that  additional 
energy  savings  resulting  from  more 
stringent  standards  are  likely  to  offset 
the  loss  in  energy  savings  likely  to  result 
from  the  delay  in  the  imposition  of  a 
new  standard  due  to  DOE's  analytical 
and  rulemaking  process. 

Based  on  oui  consideration  of  the 
Screening  Analysis,  DOE  has  identified 
the  ten  products  listed  below  as  not 
warranting  further  consideration  of 
standards  that  are  more  stringent  than 
those  in  ASHRAE/IESNA  Standard 
90.1-1999  and  is  consequently  adopting 
the  ASHRAE/IESNA  Standard  90.1- 
1999  efficiency  levels  for  these  products 
today  as  imiform  national  standards. 

•  Central  Water  Soiuce  Heat  Pumps, 
17  kBtu/h-65  kBtu/h 

•  Central  Water  Cooled  Air 
Conditioners,  65  kBtu/h-135  kBtu/h 

•  Central  Water  Cooled  Air 
Conditioners,  135  kBtu/h-240  kBtix/h 

•  Central  Water  Cooled  Air 
Conditioners,  <65  kBtu/h 

•  Central  Water  Soiuce  Heat  Pumps, 
<17  kBtu/h 

•  Central  Water  Source  Heat  Piunps, 
65  kBtii/b-135  kBtu/h 

•  Gas-Fired  Warm  Air  Furnaces,  >225 
kBtu/h 

•  Gas  Storage  Water  Heaters,  <155 
kBtu/h 

•  Gas  Storage  Water  Heaters,  >155 
kBtu/h 

•  Gas  Instantaneous  Water  Heaters 
with  Tanks 

In  all  except  the  first  three  of  the  ten 
product  categories  Usted  above,  the 
ASHRAE/IESNA  Standard  90.1-1999 
efficiency  levels  are  the  same  as  those 
identified  in  the  Screening  Analysis  as 
achieving  the  lowest  life-cycle  costs. 
Therefore,  the  Department  considers  it 
unlikely  that  further  analysis  would 
reveal  clear  and  convincing  evidence 
that  more  stringent  standards  would  be 
economically  justified  for  these 
products.  For  the  central  water-source 
heat  pumps  between  17  and  65 
thousand  Btu/hour,  and  the  two  sizes  of 
central  water-cooled  air  conditioners 
between  65  and  240  thousand  Btu/hour, 
the  Screening  Analysis  estimates  that 
the  efficiency  levels  corresponding  to 
miniTniim  life-cycle  cost  are  slightly 
higher  than  ASHRAE's,  but  the  total 
ciunulative  energy  savings  that  could  be 
achieved  cost-effectively  by  adopting 
the  three  higher  levels  would  amount  to 
only  70  trillion  Btu  between  2004  and 
2030.  In  the  case  of  these  products,  for 
which  potential  energy  savings  appear 
to  be  relatively  small,  the  Department 
considers  it  unlikely  that  further 
analysis  would  reveal  clear  and 
convincing  evidence  that  a  more 
stringent  standard  would  result  in 
significant  energy  conservation. 


Of  the  remaining  products  studied  in 
the  Screening  Analysis,  the  Analysis 
suggests  that  efficiency  standards  higher 
than  those  in  ASHRAE/IESNA  Standard 
90.1-1999  for  foiu  categories  of  3-phase 
air  conditioners  and  heat  pumps  with 
capacities  imder  65,000  Btu  per  hour 
may  well  have  significant  energy 
savings  potential  and  economic  benefits. 
According  to  the  Screening  Analysis, 
adopting  the  efficiency  levels 
corresponding  to  the  lowest  average  life- 
cycle  cost  for  all  four  of  these  product 
categories  would  result  in  estimated 
cost-effective  nationwide  ciunulative 
energy  savings  of  as  much  as  1.9 
quadrillion  Btu  between  2004  and  2030, 
leading  the  Department  to  believe  that 
further  evaluation  could  reasonably  be 
expected  to  uncover  clear  and 
convincing  evidence  supporting  a  more 
stringent  standard.  However,  these 
products  were  not  addressed  by 
ASHRAE  in  revising  ASHRAE/IESNA 
Standard  90.1,  so  E)OE  has  decided  not 
to  take  any  action  at  this  time  to  adopt 
a  standard  with  respect  to  them.  Based 
on  the  results  of  the  Screening  Analysis, 
DOE  encourages  ASHRAE  to  consider 
adopting  an  addendum  to  ASHRAE/ 
lESNA  Standard  90.1-1999  and  will 
support  ASHRAE  in  its  future 
deliberations  concerning  these  products 
in  conjunction  with  ongoing 
development  of  NAECA  standards  for 
similar,  but  single  phase,  residential 
equipment.  Should  ASHRAE  amend  the 
efficiency  standards  for  these  air 
conditioners  or  heat  pumps  in  the 
future,  DOE  will  then  act  on  such 
amendments  as  required  by  EPCA.  The 
four  categories  of  3-phase  air 
conditioners  and  heat  pumps  with 
capacities  under  65,000  Btu  per  hour 
are: 

•  3-phase  Single  Package  Air  Source 
Air  Conditioners,  <65  kBtu/h; 

•  3-phase  Split  Air  Source  Air 
Conditioners,  <65  kBtu/h; 

•  3-phase  Single  Package  Air  Source 
Heat  Pumps,  <65  kBtu/h;  and 

•  3-phase  Split  Air  Source  Heat 
Pumps,  <65  kBtu/h. 

For  seven  of  the  eight  remaining 
product  categories  analyzed,  ASHRAE 
amended  the  efficiency  standards 
contained  in  ASHRAE/IESNA  Standard 
90.1,  but  the  Screening  Analysis 
indicates  that  it  is  at  least  reasonably 
likely  that  significant,  cost-effective 
energy  savings  would  result  frt)m  even 
more  stringent  standards.  Therefore, 
DOE  believes  that  the  clear  and 
convincing  evidence  required  by  EPCA 
may  well  be  revealed  by  further 
anajysis.  These  products  are  the 
following: 

•  Cenbal  air-source  air  conditioners, 
135  kBtu/h-240  kBtu/h; 


•  Central  air-source  heat  pumps,  135 
kBtu/h-240  kBtu/h; 

•  Packaged  terminal  air  conditioners; 

•  Packaged  terminal  heat  pumps; 

•  Small  gas-fired  steam  and  hot  water 
boilers,  0.3  MMBtu/h-2.5  MMBtu/h; 

•  Large  gas-fired  steam  and  hot  water 
boilers,  >2.5  MMBtu/h;  and 

•  Tankless  Gas  Instantaneous  Water 
Heaters. 

Although  the  Screening  Analysis  did 
not  identify  a  potential  for  cost-effective 
energy  savings  for  central  air-cooled  air 
conditioners  and  air-source  heat  pumps 
between  65  kBtu/h  and  135  kBtu/h,  the 
Department  received  public  comments 
that  included  data,  derived  from  sale 
price  surveys,  supporting  the  contention 
that  higher  efficiencies  could  be 
achieved  at  lower  cost  than  indicated  in 
the  Screening  Analysis  for  these 
products.  Based  on  the  data  we 
received,  the  Department  believes  that 
evidence  to  support  more  stringent 
standards  is  sufficiently  likely  to  be 
uncovered  by  further  study  to  warrant  a 
more  thorough  evaluation,  with 
resources  allocated  within  the 
Department's  priority-setting 
framework,  to  determine  whether  higher 
standards  are  justified  under  the  terms 
of  EPCA  for  these  products.  DOE  also 
intends  to  propose  consideration  of  an 
addendum  to  ASHRAE/IESNA  Standard 
90.1-1999. 

For  one  product  category,  electric 
water  heaters,  the  new  efficiency  level 
in  ASHRAE/IESNA  Standard  90.1-1999 
would  increase  energy  consumption 
relative  to  the  standard  in  EPCA.  Under 
these  circiunstances,  DOE  cannot  adopt 
the  new  liBvel,  since  EPCA  stipulates 
that  the  standards  it  contains  caimot  be 
relaxed.  Therefore,  DOE  is  not  adopting 
the  requirement  in  ASHRAE/IESNA 
Standard  90.1-1999  for  this  product, 
and  the  original  standard  remains  in 
force. 

Eighteen  commercial  products 
covered  by  Section  342(a)  of  EPCA  were 
not  analyzed  in  the  Screening  Analysis. 
These  products,  for  which  performance 
characteristics  were  not  analyzed  in 
detail,  fall  into  groups  as  follows: 

•  Heating  coefficients  of  performance 
(COP)  and  heating  seasonal  performance 
factors  (HSPF)  for  all  heat  pump 
product  categories; 

•  Efficiencies  of  water-cooled  air 
conditioners  and  water-source  heat 
pumps  with  capacities  between  135 
kBtu/h  and  240  kBtu/h; 

•  Evaporatively  cooled  air- 
conditioning  products; 

•  Oil-fired  warm  air  furnaces,  storage 
and  instantaneous  water  heaters,  and 
packaged  boilers;  and 

•  Unfired  hot  water  storage  tanks 


**m  n      , 
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DOE  believes  that  the  water-cooled 
and  evaporatively  cooled  air- 
conditioning  products,  oil-fired  warm 
air  furnaces  and  water  heaters,  and 
unfired  hot  water  storage  tanks  have 
small  markets  and  are  therefore  unlikely 
to  represent  significant  energy  savings 
as  required  to  justify  more  stringent 
standards  under  EPCA,  so  we  are 
adopting  ASHRAE/IESNA  Standard 
90.1-1999  standards  for  these  products 
in  today's  rule.  Since  the  heating  COP 
is  closely  related  to  the  cooling 
efficiency  for  heat  pumps,  DOE  is  not 
adopting  at  this  point  the  heating  COP 
levels  contained  in  ASHRAE/IESNA 
Standard  90.1-1999  for:  (1)  Three-phase 
heat  pumps  with  capacities  under  65 
thousand  Btu  per  hour,  which  ASHRAE 
did  not  address  in  formulating  Standard 
90.1-1999;  (2)  central  air-source  heat 
pumps  with  capacities  between  65 
thousand  and  240  thousand  Btu  per 


hour,  which  would  be  the  subject  of 
further  analysis  with  respect  to  cooling 
as  a  result  of  the  Screening  Analysis  and 
public  comments;  and  (3)  packaged 
terminal  heat  pumps,  which  also  would 
be  the  subject  of  further  analysis  of  their 
cooling  performance. 

DOE  recognizes  that  ASHRAE  did  not 
evaluate  the  efficiency  levels  for  oil- 
fired  packaged  boilers  explicitiy,  and 
the  published  values  in  ASHRAE/ 
lESNA  Standard  90.1-1999  were  tied  to 
the  corresponding  efficiencies  for  gas- 
fired  packaged  boilers.  Since  DOE 
intends  to  evaluate  gas-fired  packaged 
boilers  as  a  result  of  the  Screening 
Analysis,  we  plan  to  wait  for  that 
evaluation  to  be  complete  before 
adopting  efficiency  standards  for  the 
equivalent  oil-fired  products.  Finally, 
ASHRAE/IESNA  Standard  90.1-1999 
provides,  in  effect,  that  its  boiler 
efficiency  standards  apply  only  to  low 


pressure  boilers.  In  another  rulemaking, 
EKDE  is  addressing  the  question  of 
whether  EPCA  Efficiency  requirements 
apply  also  to  high  pressure  boilers.  (See 
65  FR  48838,  48843,  Aug.  9,  2000).  We 
intend  to  address  in  that  proceeding  the 
impact,  if  any,  of  ASHRAE/IESNA 
Standard  90.1-1999  on  efficiency 
standards  under  EPCA  for  high  pressure 
boilers. 

In  sum,  today's  rule  adopts  ASHRAE/ 
lESNA  Standard  90.1-1999  standard 
levels  as  uniform  national  standards  for 
18  product  categories.  These  product 
categories  appear  in  Table  5,  along  with 
the  Department's  intentions  with 
respect  to  an  additional  16  products,  for 
which  DOE  is  not  adopting  new 
efficiency  levels  at  the  present  time.  For 
the  latter  products,  the  levels  prescribed 
in  EPCA  remain  unaltered  at  present. 

BIUJNOCOOE  648(M)1-I> 
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# 


Table  5.  DOE  Actions 


Product  Category 

Action 

Central  Air  Source  AC  135  -  240  kBtu/h 

Evaluate  Further/Encourage  ASHRAE/IESNA 
Addendum 

Central  Air  Source  HP  135  -  240  kBtu/h 

Central  Air  Source  AC  65-135  kBtu/h 

Central  Air  Source  HP  65-135  kBtu/h 

Central  Water  Cooled  AC  135  -  240  kBm/h 

Adopt  ASHRAE/IESNA  Standard  90.1-1999 

Central  Water  Source  HP  135  -  240  kBtu/h 

Central  Water  Cooled  AC  65-135  kBtu/h 

Central  Water  Source  HP  65-135  kBtu/h 

Central  Water  Cooled  AC  <65  kBtu/h 

Central,  Water  Source  HP  17  -  65  kBtu/h 

Central  Water  Source  HP  <17  kBtu/h 

Packaged  Terminal  Air  Conditioners 

Evaluate  Further/Encourage  ASHRAE/IESNA 
Addendum 

Packaged  Terminal  Heat  Pumps 

3-Phase  Single  Package  Air  Source  AC  <65  kBtu/h 

Encourage  ASHRAE/IESNA  Addendum 

3-Phase  Split  Air  Source  AC  <65  kBtu/h 

3-Phase  Single  Package  Air  Source  HP  <65  kBtu/h 

3-Phase  Split  Air  Source  HP  <65  kBtu/h 

Evaporatively  Cooled  AC  Products 

Adopt  ASHRAE/IESNA  Standard  90.1-1999 

Gas-Fircd  Warm  Air  Furnaces  ^  225  kBtu/h 

Oil-Fired  Warm  Air  Furnaces  ^  225  kBtu/h 

I  arge  Gas-Fired  Boilers  >2.5  MMBtu/h 

Evahiate  Further/Encourage  ASHRAE/IESNA 
Addendum 

Large  Oil-Fired  Boilers  >2.5  MMBtu/h 

Evaluate  Further  (with  Gas-Fired  Boilers) 

Small  Gas-Fired  Boilers  0.3  -  2.5  MMBtu/h 

Evaluate  Further/Encourage  ASHRAE/IESNA 

Addendum 

Small  Oil-Fired  Boilers,  0.3  -  2.5  MMBtu/h 

Evaluate  Further  (with  Gas-Fired  Boilers) 

Gas  Storage  Water  Heaters  >155  kBtu/h 

Adopt  ASHRAE/IESNA  Standard  90.1-1999 

Oil-Fired  Storage  Water  Heaters  >155  kBtu/h 

Gas  Storage  Water  Heaters  <  155  kBtu/h 

Oil-Fircd  Storage  Water  Heaters  $  155  kBtu/h 

Tankless  Gas-Fired  Instantaneous  Water  Heaters 

Evaluate  Further/Encourage  ASHRAE/IESNA 

Addendum 

Tankless  Oil-Fired  Instantaneous  Water  Heaters 

Adopt  ASHRAE/IESNA  Standard  90.1-1999 

V, 

Gas-Fired  Instantaneous  Water  Heaters  with  Tanks 

Oil-Fired  Instantaneous  Water  Heaters  with  Tanks 

Unfired  Hot  Water  Storage  Tanks 

Electric  Water  Heaters 

Reject  ASHRAEyTESNA  Standard  90.1-1999 

Q:\EE-4l\Priority  rulesVCmFcl  HVAC  and  Wtr  htr\Sttndards  Fina)  Ruk.lS.wpd 

December  26, 2000 
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m.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

j  I     EPCA  prescribes  energy  efficiency 
standards  for  certain  commercial 
products  and  stipulates  that  if  ASHRAE/ 
lESNA  Standard  90.1  is  amended,  the 
Secretary  must  adopt  new  efficiency 
requirements  in  ASHRAE/IESNA 

*  Standard  90.1  for  covered  products, 
unless  (s)he  determines  that  certain 
conditions  for  requiring  more  stringent 
standards  are  met.  Where  these 
conditions  are  not  met,  the  Secretary 
has  no  discretion  to  adopt  a  higher 
standard.  In  today's  rule,  we  are 
adopting  standards  for  a  variety  of 
commercial  products  included  in 
ASHRAE/IESNA  Standard  90.1-1999,  as 
published  in  October  of  1 999,  as 
uniform  national  standards.  Under  the 
terms  of  EPCA,  these  standards  are  at 
the  lowest  levels  permitted  by  law. 

We  have  reviewed  today's  rule  under 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4321  et  seq., 
the  regulations  of  the  Council  on 
Environmental  Quality,  40  CFR  parts 
1500-1508,  the  Department's 
regulations  for  compliance  with  NEPA, 
10  CFR  Part  1021,  and  the  Secretarial 
Policy  on  the  National  Environmental 
Policy  Act  (June  1994).  Implementation 
of  today's  rule  would  not  result  in 
negative  environmental  impacts.  We 
have  therefore  determined  that  today's 
rule  is  covered  under  the  Categorical 
Exclusion  found  at  paragraph  A6  of 
appendix  A  to  subpart  D  of  the 
Department's  NEPA  Regulations,  which 
applies  to  rulemakings  that  are  strictly 
procedural.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  rule  has  been  determined  not 
to  be  a  "significant  regiilatory  action," 
as  defined  in  section  3(f)  of  Executive 
Order  12866,  'Regulatory  Planning  and 
Review"  58  FR  51735  (October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  imder  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
.  1980,  5  U.S.C.  603,  requires  the 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  every  rule  which 
the  agency  must  propose  for  public 
comment,  by  law,  unless  the  agency 
certifies  that  the  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.  A  regulatory  flexibility  analysis 
examines  the  impact  of  the  rule  on 
small  entities  and  considers  alternative 
ways  of  reducing  negative  impacts. 

The  Regulatory  Flexibility  Act  does 
not  apply  in  this  case.  First,  today's  rule 
need  not  have  been  proposed  for 
comment.  Second,  even  if  the  rule  were 
required  to  be  proposed  for  comment, 
no  less  stringent  standard  is  permitted 
under  the  statute,  so  any  impact  on 
small  business  is  due  to  EPCA  and  not 
to  today's  rule. 

D.  Review  Under  Executive  Order 
13132,  "Federalism" 

Executive  Order  13132  (64  FR  43255, 
August  4, 1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  Federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policjmiaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  The  rule  published 
today  will  primarily  codify  energy 
efficiency  standards  at  the  minimum 
levels  allowed  by  EPCA  and  will  not 
regulate  the  states.  We  have  determined 
that  today's  rule  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

E.  Review  Under  Executive  Order  12630, 
"Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights" 

We  have  determined  under  Executive 
Order  12630,  "Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights,"  52  FR  8859 
(March  18,  1988),  that  this  regulation 
would  not  result  in  any  takings  which 
might  require  compensation  under  the 
Fifth  Amendment  to  the  United  States 
Constitution. 

F.  Review  Under  the  Paperwork 
Reduction  Act 

Today's  rule  will  codify  energy 
efficiency  standards  for  certain 
commercial  products  and  will  not 
require  any  additional  reports  or  record- 
keeping. Accordingly,  this  action  was 
not  subject  to  review  imder  the 
Paperwork  Reduction  Act. 

G.  Review  Under  Executive  Order 
12988.  "Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations.  Section  3(a)  of 


Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996). 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  Section  3(a), 
Section  3(b)  of  the  Executive  Order 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiu^  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  the  Executive  Order  requires 
agencies  to  review  regulations  in  light  of 
applicable  standards  Section  3(a)  and 
Section  3(b)  to  determine  whether  they 
are  met  or  it  is  uiueasonable  to  meet  one 
or  more  of  them. 

We  reviewed  today's  rule  under  the 
standards  of  Section  3  of  the  Executive 
Order  and  determined  that,  to  the  extent 
permitted  by  law,  it  meets  the 
requirements  of  those  standards. 

H.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

Under  Section  301  of  the  Department 
of  Energy  Organization  Act  (Pub.  L.  95- 
91),  the  Department  of  Energy  must 
comply  with  Section  32  of  the  Federal 
Energy  Administration  Act  of  1974,  as 
amended  by  the  Federal  Energy 
Administration  Authorization  Act  of 
1977  (FEAA).  15  U.S.C.  788.  Section 
32((^  provides  that  the  Secretary  may 
not  incorporate  commercial  standards 
within  any  rule  nor  prescribe  any  rule 
specifically  authorizing  or  requiring 
commercial  standards,  unless  {s)he  has 
consulted  with  the  Attorney  General 
and  the  Chairman  of  the  Federal  Trade 
Commission  concerning  the  impact  of 
the  standards  on  competition,  and 
neither  official  recommends  against 
incorporating  or  using  them. 

This  rule  incorporates  efficiency 
levels  specified  by  a  commercial 
standard,  ASHRAE/IESNA  Standard 
90.1-1999,  for  certain  commercial 
products.  However,  since  EPCA 
specifically  directs  the  adoption  of  these 
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levels  at  a  minimum,  Section  32  of  the 
FEAA  does  not  apply  to  the 
incorporation  of  these  commercial 
standards  in  today's  rule. 

/.  Review  Under  Unfunded  Mandates 
Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
each  Federal  agency,  unless  otherwise 
prohibited  by  law,  to  assess  the  effects 
of  Federal  regulatory  actions  on  state, 
local  and  tribal  govenunents  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law).  2  U.S.C.  1531.  The  statute  also 
requires  a  written  statement,  before 
promulgating  any  general  notice  of 
proposed  rulemaking  or  any  final  rule 
for  which  a  general  notice  of  proposed 
rulemaking  was  published,  if  the  rule  in 
question  contains  a  mandate  that  may 
residt  in  aggregate  expenditures  of  over 
$100,000,000  by  state,  local  and  tribal 
governments  and  the  private  sector.  2 
U.S.C.  1532  (a). 

hi  adopting  the  efficiency  standards 
in  today's  rule,  DOE  is  incorporating 
requirements  specifically  set  forth  in 
EPCA.  Furthermore,  no  notice  of 
proposed  riilemaking  was  required,  nor 
has  one  been  published.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  do  not  apply  to 
this  action. 

/.  Review  Under  the  Plain  Language 
Directives 

The  President's  Memorandum,  "Plain 
Language  in  Government  Writing,"  63 
FR  31885  (June  10, 1998)  directs  each 
Federal  agency  to  write  all  published 
rulemaking  documents  in  plain 
language.  The  Memorandum  includes 
general  guidance  on  what  constitutes 
"plain  language."  Plain  language 
requirements  will  vary  from  one 
document  to  another,  depending  on  the 
intended  audience,  but  all  plain 
language  dociunents  should  be  logically 
organized  and  clearly  written. 

We  have  written  this  final  rule  to  be 
easy  to  understand  by  organizing  it  to 
suit  the  needs  of  stakeholders  better,  by 
avoiding  unnecessary  technical  jargon, 
and  by  following  Departmental 
instructions  and  guidelines  related  to 
plain  language.  We  conclude  that,  to  the 
extent  practicable,  the  language  of  this 
final  rule  is  consistent  with  the 
President's  Memorandiun  on  "Plain 
Language  in  Government  Writing." 


K.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  rule  is  not  a 
proposed  rule,  nor  will  the  rule  have 
any  impact  on  the  autonomy  or  the 
integrity  of  the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

L.  Review  Under  the  Small  Business  and 
Regulatory  Enforcement  Fairness  Act 

Consistent  with  Subtitle  E  of  the 
Small  Business  and  Regiilatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801-808,  DOE  will  submit  to 
Congress  a  report  regarding  the  issuance 
of  today's  final  rule  before  the  effective 
date  set  forth  at  the  outset  of  this  notice. 
The  report  will  state  that  it  has  been 
determined  that  this  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804  (2). 

List  of  Subjects  in  10  CFR  Part  431 

Administrative  practice  and 
procedme.  Commercial  and  Industrial 
Equipment,  Energy  conservation. 

Issued  in  Washington,  DC,  on  January  4, 
2001. 

Dan  |.  Letter, 

Principal  Deputy  Assistant  Secretary,  Energy 
Efficiency  and  Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Title  10,  Part  431  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  431— ENERGY  EFRCIENCY 
PROGRAM  FOR  CERTAIN 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

1.  The  authority  citation  for  Part  431 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6311-6316. 

2.  Subpart  Q  is  added  to  read  as 
follows: 

Subpart  Q — Amended  Energy  Conservation 
Standards  for  Certain  Commercial 
Equipment,  and  Effective  Dates 

Sec. 

431.701  Purpose  and  scope. 

431.702  Commercial  warm  air  furnaces. 

431.703  Small  and  large  commercial 
package  air  conditioning  and  heating 
equipment. 

431.704  Commercial  water  heaters  and 
unfired  hot  water  storage  tanks. 


Subpart  Q — Amended  Energy 
Conservation  Standards  for  Certain 
Commercial  Equipment,  and  Effective 
Dates 

§  431 .701    Purpose  and  scope. 

This  subpart  sets  forth  the  minimum 
efficiency  levels  for  commercial 
equipment,  contained  in  ASHRAE/IES 
Standard  90.1-1999,  that  the 
Department  of  Energy  has  adopted  as 
national  standards,  effective  in  2003  or 
2004  as  specified  in  §§431.701  through 
431.704.  On  their  effective  dates,  these 
levels  will  amend  and  replace  some  of 
the  efficiency  levels  required  for  certain 
commercial  equipment  by  Section 
342(a)  of  EPCA.  The  Department  has  not 
adopted  the  efficiency  levels  specified 
in  ASHRAE/IES  Standard  90.1-1999  for 
products  not  identified  in  this  subpart, 
and  the  levels  specified  in  Section 
342(a)  of  EPCA  for  those  products  will 
remain  in  force  unless  and  until  they  are 
amended.  The  Department  adopted  the 
efficiency  levels  in  this  subpart 
pursuant  to  Section  342(a)(6)  of  EPCA, 
which  addresses  the  establishment  of 
national  standards  at  minimum  levels 
specified  in  amendments  to  ASHRAE/ 
lES  Standard  90.1,  in  place  of  the 
efficiency  levels  required  in  Section 
342(a)  of  EPCA. 

§  431 .702    Commercial  warm  air  furnaces. 

Each  commercial  warm  air  furnace 
manufactured  after  October  29,  2003 
must  meet  the  following  energy 
efficiency  standard  levels: 

(a)  For  a  gas-fired  conunercial  warm 
air  furnace  with  capacity  of  225,000  Btu 
per  houj"  or  more,  the  thermal  efficiency 
at  the  maximiun  rated  capacity  must  be 
not  less  than  80  percent. 

(b)  For  an  oil-fired  commercial  warm 
air  furnace  with  capacity  of  225,000  Btu 
per  hoin  or  more,  the  thermal  efficiency 
at  the  maximiun  rated  capacity  must  be 
not  less  than  81  percent. 

§  431 .703    Small  and  large  commercial 
package  air  conditioning  and  heating 
equipment. 

Each  commercial  water-  or 
evaporatively-cooled  air  conditioner 
and  water-source  heat  pump 
manufactured  after  October  29,  2003 
(except  for  large  commercial  package 
air-conditioning  and  heating  equipment, 
for  which  the  effective  date  is  October 
29,  2004)  must  meet  the  applicable 
minimum  energy  efficiency  standard 
level(s)  for  heating  and  cooling  set  forth 
in  Tables  1  and  2  of  this  section. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Cara  Financing  Administration 

42  CFR  Parts  413  and  422 

[HCFA-1685-F,  prwvtously  BPO-685-f] 
RIN0938-AE79 

Msdicars  Program;  Paymant  for 
Nursing  and  Aillad  Haaith  Education 

agency:  Health  Care  Financing 
Administration  (HCTA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  in 
regulations  Medicare  policy  for  the 
payment  of  costs  of  approved  nursing 
and  allied  health  education  programs.  In 
addition,  the  rule  clarifies  the  pa)rment 
methodology  for  certified  registered 
nurse  anesthetist  education  programs. 

In  general,  the  final  rule  clarifies  and 
restates  payment  policies  previously 
established  in  the  Provider 
Reimbursement  Manual  and  other 
documents,  but  never  specifically 
addressed  in  regidations.  The  final  rule 
carries  out  a  directive  made  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  and  addresses  changes  required  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990. 

DATES:  These  regidations  are  effective 
on  March  13,  2001. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  tlds  document,  send 
yoiu  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 

Please  specify  the  date  of  the  issue 
requested  and  enclose  a  check  or  money 
order  payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPQ  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  hiformation  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web.  The  home  page  of  the 
Superintendent  of  Dociunents  is  http:// 


www.access.gpo.gov/nara/.  Utilizing 
local  WAIS  client  software,  or  telnet, 
enter  swais.access.gpo.gov,  then  log  in 
as  guest  (no  password  required).  Dial-in 
users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  enter  swais,  then  log  in  as  guest 
(no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Hirshom,  (410)  786-3411. 
SUPPLEMENTARY  INFORMATION:  The 
sections  contained  within  this 
dociunent  have  been  constructed 
according  to  the  framework  outlined  in 
the  table  of  contents  that  follows.  We 
have  summarized  pertinent  material 
from  QUI  proposed  rule  followed  by 
public  comments  and  our  responses, 
along  with  explanations  of  the 
provisions  of  the  final  rule.  Other  tools 
to  assist  the  reader  in  navigating  the 
document  include  a  crosswalk  of 
reorganized  text  for  §  413.85  and  a  list 
of  &«quentiy  used  acronyms. 

Table  of  Contents 

I.  Backgroimd 

A.  Legislative  Summary 

B.  The  Omnibus  Budget  Reconciliation  Act 
of  1989 

C.  The  Omnibus  Budget  Reconciliation  Act 
of  1990 

n.  Provisions  of  the  Proposed  Rule  and 
Responses  to  Public  Comments 

A.  Determining  Provider-Operated 
Programs 

B.  Nursing  and  Allied  Health  Education 
Specialties  and  Accrediting  Bodies 

C.  Determination  of  Net  Costs 

D.  Payment  for  Certain  Nonprovider- 
Operated  Programs  under  Public  Law 
101-508 

E.  Costs  of  Education  Activities  Considered 
to  be  Normed  Operating  Costs 

F.  Net  Costs  of  Approved  Certified 
Registered  Nurse  Anesthetist  (CRNA) 
Educational  Programs 

in.  revisions  of  the  Final  Rule 

IV.  Regulatory  Impact  Analysis 

V.  Information  Collection  Requirements 

Regulations  Text 

Alplubetic4il  List  of  Acronyms  Appearing  in 
the  Final  Rule 

AMA    American  Medical  Association 
APTA  American  Physical  Therapy 

Association 
CAHEA  Committee  on  Allied  Health 

Education  and  Accreditation 
CAAHEP  Commission  on  Accreditation  of 

Allied  Health  Education  Programs 
CRNA    Certified  Registered  Nurse 

Anesthetist 
EMT-P    Emergency  Medical  Technician  and 

Paramedic  Programs 
GME    Graduate  Medical  Education 
HHA    Home  Health  Agency 
MSA    Metropolitan  Statistical  Area 
NAACLS    National  Accrediting  Agency  for 

Clinical  Laboratory  Sciences 
SNF    Skilled  Nursing  Facility 
OBRA    Omnibus  Budget  Reconciliation  Act 
OMB    Office  of  Management  and  Budget 


RFA    Regulatory  Flexibility  Act 
WAIS    Wide  Area  Information  Server 

I.  Background 

In  1992,  we  issued  a  proposed  rule  in 
the  Federal  Register  (57  FR  43659)  that 
addressed  Medicare  payment  for  costs 
of  approved  nursing  and  allied  health 
education  programs,  including  the 
requirements  imposed  by  the  provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (Public  Law  101-239}  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (Public  Law  101-508). 

•  Since  the  inception  of  Medicare  in 
1965,  we  have  recognized  an  obligation 
to  share  in  the  costs  of  educational 
activities  sponsored  by  participating 
providers  until  the  community  at  large 
chose  to  bear  them  in  some  other 
manner.  Medicare  has  historically 
reimbursed  providers  for  the  program's 
share  of  costs  associated  with  approved 
educational  activities.  The  activities 
may  be  broken  down  into  three  general 
categories,  each  with  distinct  payment 
policies: 

•  Approved  graduate  medical 
education  (GME)  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry. 
Medicare  makes  direct  and  indirect 
GME  payment  to  hospitals  for  the 
training  of  interns  and  residents.  The 
existing  rules  for  direct  GME  pajmient 
policy  are  found  at  42  CFR  413.86;  the 
rules  for  indirect  GME  payment  policy 
are  found  at  42  CFR  412.105. 

•  Approved  nursing  and  allied  health 
(paramedical)  education  programs 
operated  by  the  provider.  (In  this 
document,  we  use  the  term  "allied 
health"  rather  than  "paramedical," 
since  Medicare  cmrenUy  allows  the 
costs  of  approved  training  programs  for 
medical  records  librarians,  medical 
technologists,  and  other  disciplines  for 
which  the  term  "allied  health"  is  more 
appropriate.  "Allied  health"  is  the  term 
most  commonly  used  to  refer  to  these 
health  care  profession  specialties.)  Costs 
for  these  programs  are  excluded  from 
inpatient  operating  cost  definitions, 
payment  rate  calciilations  imder  the 
prospective  payment  system,  and  target 
amount  calculations  subject  to  rate-of- 
increase  ceilings  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system.  These 
costs  are  separately  identified  and 
"passed  through"  (that  is,  paid 
separately  on  a  reasonable  cost  basis). 

•  Other  educational  programs  and 
activities.  All  other  costs  that  can  be 
categorized  as  educational  programs  and 
activities  are  considered  to  be  part  of 
normal  operating  costs  and  are  covered 
on  a  per-case  basis  for  hospitals  subject 
to  the  inpatient  prospective  payment 
system,  or  on  a  reasonable  cost  basis 
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subject  to  the  rate-of-increase  limits  for 
hospitals  and  hospital  units  excluded 
fit)m  the  prospective  payment  system. 

A.  Legislative  Summary 

The  following  milestones  offer  a  brief 
historical  perspective  of  the  regulations. 
Congressional  actions,  court  decisions, 
and  manual  revisions  that  have  led  to 
our  current  policy  concerning  the  costs 
of  nursing  and  allied  health  education: 

•  The  first  regulation  to  address 
HCFA's  obligation  to  share  in  the  costs 
of  niusing  and  allied  health  education 
was  published  in  the  Federal  Register 
on  November  22,  1966  (31  FR  14814)  at 
20  CFR  405.421  (redesignated  as  42  CFR 
405.421  on  September  30. 1977,  and 
further  redesignated  as  42  CFR  413.85 
on  September  30,  1986).  hi  that 
regulation,  the  net  cost  of  approved 
educational  programs  was  defined  as 
"the  cost  of  approved  educational 
activities  (including  stipends  of 
trainees,  compensation  of  teachers,  and 
other  costs),  less  any  reimbursement 
frt>m  grants,  tuition,  and  specific 
donations."  The  regulation  also  defined 
approved  educational  activities  as 
"formally  organized  or  planned 
programs  of  study  usually  engaged  in  by 
providers  in  order  to  enhance  the 
quality  of  patient  care  in  an  institution" 
(20  CFR  405.421(b)(1)). 

•  The  types  of  costs  that  were 
allowable  as  costs  of  approved 
educational  activities  were  set  forth  in 
both  the  regulations  and  the  Provider 
Reimbursement  Manual  (Chapter  4). 
Both  the  regulations  and  the  manual 
repeated  the  Congressional  Committee 
Report  language  from  the  Social 
Security  Amendments  of  1965  (Public 
Law  89-97)  that  Medicare  would  share 
in  the  costs  of  educational  activities 
until  communities  bore  them  in  some 
other  way  (S.  Rep.  No.  404,  89th  Cong., 
1st  Sess.,  36  (1965)  and  H.R.  Rept.  No. 
213.  89th  Cong.,  1st  Sess..  32  (1965)).  In 
addition,  both  soiuces  clearly  stated  that 
it  was  not  intended  that  Medicare 
should  pay  for  increased  costs  resulting 
from  a  redistribution  of  costs  from 
educational  institutions  to  providers  (20 
CFR  405.421(c)  and  section  404.2  of  the 
manual). 

•  The  Social  Security  Amendments  of 
1972  (Public  Law  92-603)  authorized 
the  Secretary  to  set  prospective  limits 
on  the  costs  reimbursed  by  Medicare.  At 
that  time,  the  costs  of  approved 
educational  activities  were  not  excluded 
from  costs  subject  to  the  limits.  Instead, 
the  regulations  allowed  a  provider  to 
apply  for  an  exception  to  the  limits  for 
costs  attributable  to  the  operation  of  an 
approved  medical  education  program 
(20  CFR  405.460(f)(2)). 


•  Section  404.2  of  the  Provider 
Reimbursement  Manual  was  revised  in 
November  1975  to  specify  that  in  order 
for  costs  to  be  allowable  for  approved 
educational  activities,  an  approved 
niusing  or  allied  health  education 
program  had  to  be  operated  by  a 
provider. 

•  Over  the  next  several  years, 
atiempts  by  intermediaries  to  apply  this 
policy  were  consistenUy  overruled  by 
the  Provider  Reimbursement  Review 
Board.  These  Board  decisions  were 
consistenUy  reversed  by  the 
Administrator  of  HCFA.  Several  of  these 
cases  were  then  litigated  in  the  Federal 
courts,  and  in  each  case  that  went  to  a 
decision  on  the  merits,  the  courts 
upheld  the  Board. 

•  The  most  significant  of  these  cases 
was  generally  considered  to  be  St. 
John 's  Hickey  Memorial  Hospital,  Inc.  v. 
Califano,  599  F.2d  803  (7th  Cir.  1979). 
In  that  case,  the  U.S.  Court  of  Appeals 
for  the  Seventh  Circuit  sustained  the 
decision  of  the  Provider  Reimbursement 
Review  Board  that  §  405.421(c),  as  it 
existed  at  that  time,  did  not  require  the 
provider  to  be  the  operator  of  the 
associate  degree  nursing  program,  but 
only  required  the  provider  to  engage  in 
such  activity.  On  October  1,  1979, 
Medicare  policy  was  amended  to 
correspond  with  the  ruling  of  the  cotui 
in  the  HCFA  Administrator's  decision 
on  Provider  Reimbursement  Review 
Board  Decision  No.  79-D50. 

•  A  final  Federal  Register  notice  (44 
FR^1806)  issued  on  Jime  1, 1979, 
established  the  schedule  of  limits  on 
hospital  inpatient  general  routine 
operating  costs,  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1979.  In  that  notice,  the  costs  of 
"approved  medical  education 
programs"  were  excluded  from  the  costs 
subject  to  the  limits. 

•  The  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Public  Law 
97-248)  was  enacted  on  September  3, 
1982.  Section  101  of  that  law  replaced 
the  existing  cost  limits  with  an 
expanded  overall  limit  on  hospital 
inpatient  operating  costs  and  a  limit  on 
-the  rate  of  increase  of  these  costs  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1982.  Section 
1886(a)(2)(A)  of  the  Social  Security  Act 
(the  Act),  as  added  by  section  101  of 
Public  Law  97-248.  requires  the 
Secretary  to  provide  for  such 
exemptions  &t>m,  and  exceptions  and 
adjustments  to.  the  hospital  cost  limits 
as  the  Secretary  deems  appropriate  to 
take  into  account  "medical  and 
paramedical  education  costs"  in 
implementing  these  limits. 

•  HCFA  revised  Chapter  4  of  the 
Provider  Reimbursement  Manual  in 


January  1983  to  reflect  policy  changes 
restdting  frtjm  the  St.  John's  Hickey 
decision.  Revised  §404.2  specified  that 
provider  costs  incurred  for  clinical 
training  associated  with  an  approved 
program  operated  by  an  entity  other 
than  a  provider  could  be  allowable. 
Further,  it  specified  that  costs  inciured 
by  a  provider  associated  with  the 
classroom  portion  of  the  program  could 
be  allowable  if  they  did  not  constitute 
a  redistribution  of  nonprovider  costs  to 
the  provider,  the  provider  received  a 
benefit  for  the  support  furnished,  and 
the  cost  of  the  provider's  support  was  - 
less  than  the  cost  the  provider  would 
incur  in  operating  its  own  program. 

•  The  Social  Security  Amendments  of 
1983  (Public  Law  98-21)  provided  for 
Medicare  payment  for  the  operating 
costs  of  hospital  inpatient  services 
under  a  prospective  payment  system 
rather  than  on  a  reasonable  cost  basis. 
Section  601(a)(2)  of  that  law  amended 
section  1886(a)(4)  of  the  Act  to  specify 
that  costs  of  approved  educational 
activities  were  excluded  from  the 
definition  of  inpatient  hospital 
operating  costs  imder  the  prospective 
payment  system  and  the  target  amount 
for  hospitals  excluded  from  that  system. 
Instead,  these  costs  were  to  be 
separately  identified  and  "passed 
through." 

•  In  the  September  1,  1983  interim 
final  rule  that  implemented  the 
prospective  payment  system  (48  FR 
39752).  §  405.421(d)  was  amended  to 
provide  that  costs  relating  to  six  types 
of  activities  were  outside  the  scope  of 
the  pass-through  provision.  Included 
among  those  costs  were  those  related  to 
"other  activities  which  do  not  involve 
the  actual  operation  or  support  (except 
through  tuition  or  similar  payments)  of 
an  approved  education  program."  Thus, 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1983, 
the  costs  of  only  those  programs 
operated  directiy  by  the  hospital  were 
excluded  &t>m  the  prospective  payment 
system  and  the  target  amount  for 
excluded  hospitals  and  paid  on  a 
reasonable  cost  basis. 

•  The  January  3, 1984  prospective 
payment  system  final  rule  (49  FR  234) 
clarified  that  only  the  costs  of  programs 
operated  directiy  by  providers  were 
excluded  from  the  prospective  payment 
system  and  eligible  for  payment  on  a 
pass-through  basis  and  that  the  cost  of 
clinical  training  for  students  enrolled  in 
programs  operated  outside  the  provider 
were  normal  operating  costs. 

B.  The  Omnibus  Budget  Reconciliation 
Act  of  1989 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Public  Law  101-239) 
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contained  three  provisions  concerning 
nursing  and  allied  health  education. 
Section  6205(a)  created  a  temporary 
category  of  "hospital-based  nursing 
schools."  Ckjsts  incurred  by  hospitals  for 
training  niusing  students  in  these 
schools  are  to  be  paid  on  the  basis  of 
reasonable  cost  as  though  the  hospital 
met  the  criteria  set  forth  at  §413.85, 
"Cost  of  education^  activities."  This 
provision  was  effective  for  cost 
reporting  periods  beginning  on  or  after 
December  19,  1989,  and  before  the 
issuance  of  a  final  rule  as  required  by 
section  6205(b)(2)  of  Public  Law  101- 
239.  We  implemented  this  provision  in 
a  final  rule  with  comment  period 
published  in  the  Federal  Register  on 
April  20, 1990  (55  FR  15159)  and  made 
further  revisions  in  the  final  rule  that 
implemented  changes  to  the  hospital 
inpatient  prospective  payment  system 
for  fiscal  year  1991,  which  was 
published  on  September  4,  1990  (55  FR 
35998). 

Under  this  provision,  a  hospital  may 
claim  as  pass-through  costs  the  costs 
inciured  in  training  students  from  a 
nursing  school  if  all  of  the  following 
criteria  are  met: 

•  The  hospital  incurs  at  least  50 
percent  of  the  net  costs,  that  is,  the  costs 
after  deduction  of  tuition  revenues 
incurred  for  classroom  and  clinical 
training  provided  to  students  enrolled 
in  an  approved  nursing  education 
program  at  the  hospital-based  nursing 
school. 

•  At  least  50  percent  of  the  board  of 
directors  of  either  the  hospital  or  the 
nursing  school,  whichever  board  has  the 
fewer  members,  are  also  members  of  the 
board  of  the  other  entity.  If  application 
of  this  criterion  requires  either  board  to 
have  more  than  four  common  board 
members,  the  hospital  will  meet  this 
criterion  by  having  at  least  four  common 
board  members. 

•  AU  instruction  is  provided  at  the 
hospital,  or  on  the  immediate  groimds. 

•  The  preceding  three  criteria  were 
met  on  June  15,  f989,  and  have  been 
met  continuously  since  that  date. 

Section  6205(b)(1)  of  Public  Law  101- 
239  imposed  a  moratorium  for  the 
period  on  or  after  December  19, 1989, 
and  before  October  1,  1990.  on  the 
recoupment  of  overpayments 
attribuiable  to  a  determination  by  a 
provider's  intermediary  that  costs 
claimed  by  a  provider  for  the  operation 
of  a  school  of  nursing  or  allied  health 
are  not  eligible  for  payment  on  a 
reasonable  cost  basis.  The  basis  for  this 
determination  is  generally  that  a 
neighboring  or  related  college  or 
university,  not  the  hospital,  is  the 
operator  of  the  program.  We  aimounced 
the  provisions  of  the  moratoriiun  in  a 


program  memorandum  issued  to  our 
fiscal  intermediaries  (Transmittal  No. 
A-90-9,  Jime  1990). 

Section  6205(b)(2)  of  Public  Law  101- 
239  directed  the  Secretary  to  publish 
regiUations  clarifying  the  ndes 
governing  which  costs  of  approved 
educational  activities  are  allowable  and 
when  those  costs  are  eligible  for  pass- 
through  under  the  prospective  payment 
system,  including — 

•  The  relationship  required  between 
an  approved  nursing  or  allied  health 
education  program  and  a  hospital  in 
order  for  the  program's  costs  to  be 
attributed  to  the  hospital; 

•  The  types  of  costs  related  to  nursing 
or  allied  health  education  programs  that 
are  allowable  by  Medicare; 

•  The  distinction  between  costs  of 
approved  educational  activities  as 
recognized  under  section  1886(a)(4)  of 
the  Act  and  educational  costs  treated  as 
operating  costs  of  inpatient  hospital 
services;  and 

•  The  treatment  of  other  funding 
sources  for  the  program. 

C.  The  Omnibus  Budget  Reconciliation 
Act  of  1990 

On  November  5,  1990,  before  the 
issuance  of  the  proposed  regulations 
required  by  section  6205(b)(2)  of  Public 
Law  101-239,  Congress  enacted  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Public  Law  101-508).  Section 
4004(b)  of  Public  Law  101-508 
contained  several  provisions  addressing 
Medicare  payment  for  nursing  and 
allied  health  education  costs  on  a 
reasonable  cost  basis  luider  Medicare 
Part  A.  Section  4159(b)  of  Public  Law 
101-508  set  forth  parallel  provisions 
concerning  payment  on  a  reasonable 
cost  basis  under  Medicjire  Part  B  for 
these  costs.  (The  language  in  section 
4159(b)  is  identical  to  the  language  in 
section  4004(b),  except  that  section 
4004(b)  applies  to  Part  A  and  section 
4159(b)  applies  to  Part  B.  For  ease  of 
reference  in  this  dociunent,  we  refer 
solely  to  the  provisions  of  section 
4004rb);  however,  each  of  these 
references  is  deemed  to  be  a  reference 
to  the  corresponding  provision  of 
section  4159(b)). 

Section  4004(b)(1)  provides  that, 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1990,  if 
certain  conditions  are  met,  the  costs 
incurred  by  a  hospital  (or  by  an 
educational  institution  related  to  the 
hospital  by  common  ownership  or 
control)  for  clinical  training  (as  defined 
by  the  Secretary)  conducted  on  the 
premises  of  the  hospital  under  an 
approved  nursing  or  allied  health 
education  program  that  is  not  operated 
by  the  hospital  are  treated  as  pass- 


through  costs  and  paid  on  the  basis  of 
reasonable  cost.  Section  4004(b)(2)  sets 
forth  the  following  conditions  that  a 
hospital  must  meet  to  receive  payment 
on  a  reasonable  cost  basis  under  this 
provision: 

•  The  hospital  must  have  claimed 
and  have  been  peiid  for  clinical  training 
costs  as  described  in  section  4004(b)(1) 
during  its  latest  cost  reporting  period 
that  ended  on  or  before  October  1, 1989. 

•  The  proportion  of  the  hospital's 
total  allowable  costs  attributable  to  the 
clinical  training  costs  of  the  approved 
program  and  allowable  under  section 
4004(b)(1)  during  a  cost  reporting  period 
does  not  exceed  the  proportion  of  total 
allowable  costs  that  were  attributable  to 
the  clinical  training  costs  during  the 
hospital's  latest  cost  reporting  period 
that  ended  on  or  before  October  1, 1989. 

•  The  hospital  receives  a  benefit  for 
the  support  it  furnishes  to  the  education 
program  through  the  provision  of 
clinical  services  by  nursing  and  allied 
health  students  participating  in  the 
program. 

•  The  costs  incurred  by  the  hospital 
for  the  program  do  not  exceed  the  costs 
that  would  have  been  inciured  by  the 
hospital  if  it  had  operated  the  program. 

We  published  a  proposed  rule  in  the 
Federal  Register  on  September  22, 1992, 
which  set  forth  proposed  regulations  to 
satisfy  the  requirements  of  section 
6205(b)(2)  of  Public  Law  101-239,  as 
well  as  the  provisions  of  sections 
4004(b)(1)  and  (2)  of  Public  Law  101- 
508  (57  FR  43659). 

In  addition  to  the  new  payment 
provision  under  sections  4004(b)(1)  and 
(b)(2)  of  Public  Law  101-508,  section 
4004(b)(3)  prohibited  recoupment  of 
Medicare  overpayments  made  to 
hospitals  for  pass-through  costs  related 
to  approved  nursing  and  allied  health 
education  programs  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983  and  before  October  1,  1990.  This 
section  also  required  us  to  refund 
previously  recouped  overpayments  for 
these  costs.  We  issued  a  program 
memorandum  (Transmittal  No.  A-91-3, 
May  1991)  and  amended  section  404.2 
of  the  Provider  Reimbursement  Manual 
(Transmittal  No.  368,  September  1992) 
to  instruct  oiu-  fiscal  intermediaries  on 
implementing  the  provisions  of  section 
4004(b)(3)  of  Public  Law  101-508. 

n.  Provisions  of  the  Proposed  Rule  and 
Responses  to  Public  Comments 

In  accordance  with  the  mandate  of 
section  6205(b)(2)  of  Public  Law  101- 
239,  the  September  22,  1992  proposed 
nde  addressed  the  Medicare  rules 
governing  which  costs  of  nursing  and 
allied  health  educational  programs  are 
allowable  and  when  these  costs  are 
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eligible  for  the  pass-through  payment  to 
a  hospital  paid  under  the  prospective 
payment  system. 

m  general,  we  proposed  to  continue 
oiu'  existing  policies  with  respect  to 
payment  to  providers  for  provider- 
operated  approved  nursing  and  allied 
health  education  programs  on  a 
reasonable  cost  basis.  That  is,  we 
proposed  to  retain  the  provisions  in 
existing  regulations  under  §  413.85  that 
Medicare  payments  be  determined  on  a 
reasonable  cost  basis  for  a  provider's  net 
costs  of  approved  muring  and  allied 
health  educational  programs  and 
proposed  the  conditions  imder  which 
we  woiild  make  these  payments.  We 
proposed  to  amend  §413.85  to 
explicitly  set  forth  criteria  that  define 
approved  nursing  and  allied  health 
educational  programs  considered 
provider-operated,  and  rules  for 
determining  the  net  costs  of  provider- 
operated  nursing  and  allied  health 
educational  programs.  We  also  proposed 
to  allow  reasonable  cost  payment  for  the 
clinical  training  costs  of  certain 
nonprovider-operated  programs  to 
comply  with  the  requirements  of  section 
4004(h)  of  Public  Law  101-508,  and 
addressed  the  conditions  for  payment 
for  the  net  costs  of  approved  certified 
registered  nurse  anesthetist  (CRNA) 
educational  programs.  Finally,  we 
proposed  to  clarify  oiu-  policy  on  the 
nursing  and  allied  health  educational 
activities  we  consider  as  normal 
operating  costs. 

We  received  31  timely  items  of 
correspondence  fi"om  the  public  and 
other  interested  parties  in  response  to 
the  proposed  nde.  The  specific 
comments  and  our  responses  are  set 
forth  below  following  each  section 
describing  the  specific  provisions  of  the 
proposed  rule. 

A.  Determining  Provider-Operated 
Programs 

We  proposed  to  revise  §413.85  ("Cost 
of  educational  activities.")  to  clarify  our 
policies  on  paying  providers  for  the 
costs  incurred  for  nursing  and  allied 
health  education  activities.  We 
proposed  to  retain  the  general  rule 
specified  under  existing  §  413.85  that 
payment  for  a  provider's  net  cost  of 
approved  educational  activities  is  made 
on  a  reasonable  cost  basis.  We  also 
proposed  to  set  forth  at  §413. 85(e) 
criteria  we  woidd  use  to  identify 
programs  operated  by  a  provider.  The 
proposed  regulations  reflected  that, 
except  as  provided  in  section  4004(b)  of 
Public  Law  101-508,  the  key  factor  to  be 
considered  in  determining  whether  the  • 
classroom  instruction  and  clinical 
training  costs  of  approved  nursing  and 
jallied  health  educational  programs  are 


eligible  to  be  passed  through  is  the 
degree  to  which  the  provider  controls 
all  aspects  of  the  program.  For  example, 
we  proposed  that  if  a  clear  separation  of 
function  exists,  such  as  when  a  college 
or  university  directs  and  operates  the 
classroom  portion  of  the  program  and 
the  provider  furnishes  only  the  setting 
for  clinical  training,  then  the 
educational  program  costs  would  not  be 
eligible  to  be  paid  on  a  pass-through 
basis.  In  these  cases,  clinical  training 
would  flow  from  the  part  of  the  program 
conducted  by  the  institution  other  than 
the  provider.  Thus,  the  majority  of  the 
training  costs  would  be  borne  by  the 
college  or  university  and  not  by  the 
provider.  While  the  provider  may  incur 
some  costs  associated  with  its  provision 
of  clinical  training  to  students  enrolled 
in  a  nearby  institution,  the  provider 
woidd  also  gain  in  retiun.  For  example, 
it  woidd  obtain  the  services  of  the 
trainee,  often  at  no  direct  cost  to  itself. 

In  addition  to  the  value  of  the  services 
of  students  in  an  approved  program, 
providers  would  receive  a  number  of 
other  benefits  from  participation  in  a 
nursing  and  allied  health  educational 
program  operated  by  another  entity.  One 
benefit  is  the  fact  that  a  significant 
percentage  of  the  graduates  of  these 
programs  become  employees  of  the 
provider  at  which  they  trained.  This 
would  allow  the  provider  to  avoid  costs 
it  would  otherwise  have  to  incur  for 
recruitment. 

We  proposed  that,  for  purposes  of 
determining  the  operator  of  an  approved 
musing  or  allied  health  education 
program,  the  fact  that  a  provider  and  a 
college  or  university  are  considered 
related  organizations  under  §413.17 
("Cost  to  related  organizations.")  would 
not  be  sufficient  to  allow  a  university- 
operated  program  to  be  considered 
provider  operated.  As  we  explain  in 
section  n.C.  of  this  preamble,  our  policy 
concerning  related  organizations  was 
estabUshed  to  avoid  program 
recognition  of  costs  of  a  provider  for 
goods  or  services  furnished  by  a  related 
organization  in  excess  of  the  costs 
incurred  by  the  related  organization. 

We  proposed  that  all  of  the  following 
criteria  must  be  met  to  be  considered 
the  operator  of  a  nursing  or  allied  health 
education  program: 

•  The  provider  must  incur  the  costs 
associated  with  both  the  clinical 
training  and  classroom  instruction 
portions  of  the  programs,  where  the 
classroom  instruction  is  a  requirement 
for  completion  of  the  program.  For 
example,  the  provider  must  incur  the 
costs  for  books,  supplies,  and  faculty 
salaries,  where  such  costs  are 
applicable. 


•  The  provider  must  directiy  control 
the  program  curriculum,  that  is,  the 
provider  must  determine  the 
requirements  to  be  met  for  graduation. 
In  meeting  this  requirement,  a  provider 
may  enter  into  an  agreement  with  a 
college  or  university  to  provide  the 
basic  academic  course  requirements 
leading  to  a  degree,  diploma,  or  other 
certificate,  while  the  provider  is  directiy 
responsible  for  providing  the  courses 
relating  to  the  theory  and  practice  of  the 
nursing  or  allied  health  profession  that 
are  required  for  the  degree,  diploma,  or 
certificate  awarded  at  completion  of  the 
program. 

•  The  provider  must  control  the 
administrative  duties  relating  to  the 
program.  These  duties  include  the 
collection  of  tuition  (where  appUcable), 
maintaining  payroll  records  of  the 
teaching  staff  or  students,  or  both 
(where  applicable),  and  being 
responsible  for  the  day-to-day  operation 
of  the  entire  training  program. 

•  The  provider  must  employ  the 
faculty. 

•  "Tne  provider  must  provide  and 
control  both  classroom  instruction  and 
clinical  training,  (where  the  classroom 
instruction  is  a  requirement  for  the 
completion  of  the  program),  subject  to 
the  provision  in  the  second  criterion  of 
provider-operated  programs  above  that  a 
provider  may  enter  into  an  agreement 
with  a  college  or  university  to  provide 
the  basic  academic  course  requirements 
leading  to  a  degree,  diploma,  or  other 
certificate,  while  the  provider  is  directly 
responsible  for  providing  the  courses 
relating  to  the  theory  and  practice  of  the 
nursing  or  allied  health  profession  that 
are  required  for  the  degree,  diploma,  or 
certificate  awarded  at  completion  of  the 
program. 

We  note  that  proposed  §  413.85(e)(2) 
(§  413.85(f)(2)  in  this  final  rule)  reflected 
a  special  rule  that  a  provider  that  is 
licensed  or  accredited  to  (1)  operate  the 
program  and  (2)  issue  degrees, 
diplomas,  or  certificates  to  its  students 
upon  graduation  is  assumed,  absent 
evidence  to  the  contrary,  to  meet  the 
criteria  listed  above  emd  to  be  the 
operator  of  the  program. 

In  certain  situations,  providers  are 
entering  into  arrangements  with  colleges 
and  universities  that,  in  many  cases, 
have  involved  provider  representation 
on  a  joint  committee  with  certain 
oversight  responsibilities.  Under  these 
provider/college  educational 
arrangements  the  provider  might  not 
have  direct  responsibility  for  the 
curricidum  and  control  of  day-to-day 
operation  of  the  training  programs.  We 
proposed  that  unless  the  provider  can 
demonstrate  that  it  meets  the 
requirements  enumerated  above,  the 
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costs  incnured  by  the  provider  in 
connection  with  such  joint  programs 
would  not  be  paid  as  separate  pass- 
through  costs. 

There  are  other  situations,  however, 
that  involve  sequential  operation  of  a 
program  by  an  educational  institution 
and  a  provider.  These  situations 
frequently  involve  providers  that  are 
changing  from  offering  a  certificate  or 
diploma  program  to  offering  an 
associate  or  baccalaureate  degree.  The 
provider  may  create  a  program  leading 
to  a  degree  in  which  instruction  in 
general  academic  requirements  is 
provided  by  a  college  or  university  and 
subsequent  specialized  classroom 
instruction  and  clinical  training  are 
given  by  the  provider.  We  proposed  that 
if  the  provider  establishes  and  controls 
the  currictiltun  and  requirements  for 
graduation,  the  provider  would  be 
considered  to  be  the  operator  of  the 
program  for  purposes  of  receiving  pass- 
through  payment  under  §  413.85. 
However,  no  costs  incurred  by  the 
college  may  be  claimed  as  provider 
costs. 

As  stated  above,  we  proposed  that  a 
provider  must  provide  and  control  both 
clinical  training  and  classroom 
instruction  in  order  to  meet  the  criteria 
of  provider-operated  under  proposed 
§  413.85(e).  Since  publication  of  the 
proposed  rule,  it  has  come  to  our 
attention  that  some  nursing  and  allied 
health  education  specialties  do  not  have 
classroom  instruction  components.  We 
are  therefore  clarifjring  in  mis  final  rule 
that,  in  such  instances,  the  provider 
must  only  provide  and  control  the 
clinical  training,  subject  to  the  other 
conditions  specified  in  redesignated 
§  413.85(d)(1).  Thus,  the  language  at 
§413.85(0(1)  of  this  final  rule  accounts 
for  situations  where  the  nursing  and 
allied  health  program  does  not  have  a 
classroom  instruction  as  part  of  the 
program.  For  example,  at 
§413.85(f)(l){v),  instead  of  indicating 
that  the  provider  is  required  to  provide 
both  clinical  training  and  classroom 
instruction  as  we  had  specified  in  the 
proposed  rule,  we  now  state  that  the 
provider  must  "provide  and  control 
both  classroom  instruction  and  clinical 
training  (where  the  classroom 
instruction  is  a  requirement  for  the 
completion  of  the  program)."  Where  the 
nursing  and  allied  health  program  has  a 
classroom  instruction  component  in 
addition  to  a  clinical  training 
component,  the  provider  must  provide 
and  control  both  components  in  order  to 
receive  pass-through  payment.  In 
addition,  as  discussed  helow,  we  note 
that  we  are  further  clarifying  in  this 
final  rule  proposed  §413. 85(e)(l)(v)  in 
order  to  address  a  public  comment  on 


sequentially  operated  nursing  and  allied 
health  education  programs  by  specifying 
at  §413.85(f)(l)(v)  of  this  final  rule  that 
this  paragraph  is  subject  to  the 
parenthetical  sentence  in  the  second 
criterion  of  the  provider-operated 
criteria  (§413.85(f)(l)(U)  of  this  final 
rule)  which  states  that  a  provider  may 
enter  into  an  agreement  with  a  college 
or  university  to  provide  the  basic 
academic  course  requirements  leading 
to  a  degree,  diploma,  or  other  certificate, 
while  the  provider  is  directly 
responsible  for  providing  all  of  the 
courses  relating  to  the  theory  and 
practice  of  the  nursing  or  allied  health 
profession  that  are  required  for  the 
degree,  diploma,  or  certificate  awarded 
at  completion  of  the  program. 

In  proposed  §  413.85(c)(3)  and  (4),  we 
proposed  separate  specific  definitions  of 
clinical  training  and  classroom 
instruction  costs  to  allow  providers  and 
intermediaries  to  differentiate  between 
clinical  training  and  classroom 
instruction.  These  definitions  (as 
modified  slightly  for  purely  editorial 
changes  in  this  final  rule)  are  as  follows: 

•  Clinical  training  costs  involves 
costs  associated  with  the  acquisition 
and  use  of  the  skills  of  a  nursing  or 
allied  health  profession  or  trade  in  the 
actual  environment  in  which  these 
skills  will  be  used  by  the  student  upon 
graduation.  While  clinical  training  may 
involve  occasional  or  periodic  meetings 
to  discuss  or  analyze  cases,  critique 
performance,  or  cUscuss  specific  skills 
or  techniques,  it  involves  no  classroom 
instruction. 

•  Classroom  instruction  costs  are 
costs  associated  with  the  formal, 
didactic  instruction  on  a  specific  topic 
or  subject  provided  in  a  class  that  meets 
at  regular,  scheduled  intervals  over  a 
specific  time  period  (for  example, 
semester  or  quarter)  and  for  which  a 
student  receives  a  grade. 

We  received  many  comments  on  our 
proposed  criteria  for  provider-operated 
programs.  The  majority  of  the 
commenters  believed  the  criteria  are  too 
restrictive  and  would  result  in  the 
exclusion  of  many  nursing  and  allied 
health  education  programs  from 
receiving  pass-throu^  payment. 

Comment:  The  majonty  of  those  who 
commented  on  this  provision  were 
concerned  that  the  criteria  do  not 
appear  to  allow  reasonable  cost  payment 
to  programs  operated  by  both  a  provider 
and  an  educational  institution.  These 
arrangements,  which  have  become 
common  as  the  industry  moves  away 
from  provider-operated  education 
programs  to  those  based  at  colleges  and 
universities,  would  not  meet  the 
proposed  criteria.  The  commenters 
indicated  that  providers  have  often  been 


forced  to  create  these  arrangements 
because  accrediting  agencies  would  not 
approve  programs  operated  solely  under 
the  control  of  the  provider.  They 
believed  that,  in  some  cases,  HCFA  has 
been  providing  payment  under  the  pass- 
through  for  these  programs  based  at 
educational  institutions  under  the 
theory  that  the  provider  controls  and 
wholly  owns  the  subsidiary  college.  In 
other  cases,  hospitals  have  entered  into 
joint  programs  with  already  established 
educational  institutions.  The 
commenters  requested  that  the  final  rule 
clearly  delineate  which  of  these 
programs  would  be  considered  to  be 
operated  by  the  provider  and,  thus, 
eligible  for  the  pass-through,  and  which 
would  not  be  eligible. 

One  commenter  stated  that,  although 
the  proposed  rule  is  intended  to  be  a 
codification  in  regulations  of  cxurent 
policy,  we  did  not  include  a  current  list 
of  hospital-based  nursing  programs  that 
meet  the  criteria  set  forth  in  section 
6205(b)(2)  of  Public  Law  101-239.  The 
commenter  believed  that,  to  be 
consistent,  the  final  regulations  need  to 
provide  that  these  programs  meet  the 
definition  of  provider-operated. 

Response:  except  as  provided  in 
OBRA  1990,  we  do  not  make  pass- 
through  payments  to  a  hospital  for  the 
costs  of  a  nursing  and  allied  health 
education  program  not  operated  by  a 
hospital  because  the  costs  are 
considered  normal  operating  costs  and 
the  hospital  receives  payment  for  those 
costs  through  the  inpatient  prospective 
payment  system  payments.  We  believe 
that,  in  the  case  of  programs  that  are  not 
operated  by  a  hospital,  the  majority  of 
the  training  costs  of  the  program  are 
incurred  by  an  entity  (the  college  or 
university)  other  than  the  hospital;  to 
the  extent  that  a  hospital  incurs  costs  for 
a  nonprovider-operated  program,  the 
inpatient  FPS  payment  encompasses 
payment  for  those  costs. 

in  addition,  as  indicated  in  the 
proposed  rule,  the  hospital  benefits  in  a 
number  of  ways  from  its  participating  in 
a  nonprovider-operated  educational 
program:  the  hospital  obtains  services  of 
the  trainee  diuing  the  training;  the 
hospital  might  receive  payments  from 
the  college  or  imiversity  for  the  costs 
incurred  by  the  hospital;  and  the 
hospital  might  save  staffing  costs,  as 
well  as  recruiting  costs  (many  of  the 
trainees  ultimately  become  employees 
of  the  hospital).  Furthermore,  die 
distinction  between  provider-operated 
programs  and  nonprovider-operated 
programs  is  consistent  with  Uie 
provisions  of  OBRA  1989  and  OBRA 
1990. 

In  the  case  where  a  hospital  enters 
into  a  joint  program  with  an  educational 
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institution,  the  distinction  between 
provider-operated  and  nonprovider- 
operated  programs  also  reflects  the 
community  support  principle,  because 
the  program  has  moved  away  from  the 
provider-operated  mode  and  into  the 
community  assumption  of  costs.  The 
House  and  Senate  Committee  reports 
accompanying  Public  Law  89-97  reflect 
that  Congress  contemplated  that 
Medicare  would  share  the  costs  of 
educational  activities  until  the 
community  assumed  the  costs.  If  the 
university  undertakes  !he  classroom 
education  of  the  students,  including  the 
collection  of  the  tuition,  the 
employment  of  the  faculty,  the  control 
of  me  currictUimi,  and  the  awarding  of 
the  degree,  the  community  has 
imdertaken  the  responsibility  for 
training  nurses  and  allied  health 
personnel  and  relieved  the  hospital  of 
this  cost.  Again,  to  the  extent  that  the 
hospital  incurs  costs  for  the 
.nonprovider-operated  program,  the 
hospital  receives  payment  for  these 
costs  through  the  inpatient  PPS 
pajrments. 

Concerning  those  hospitals  that  have 
established  their  own  educational 
institution  to  meet  accrediting 
standards,  we  believe  that,  in  some 
cases,  these  providers  can  be  eligible  to 
receive  payment  for  the  classroom  and 
clinical  training  of  students  in  approved 
programs.  If  the  provider  demonstrates 
that  the  educational  institution  it  has 
established  is  wholly  within  the 
provider's  control  and  ownership  and 
that  the  provider  continues  to  incur  the 
costs  of  both  the  classroom  and  clinical 
training  portions  of  the  program,  the 
costs  would  continue  to  be  paid  on  a 
reasonable  cost  basis.  An  independent 
college  would  not  meet  these  criteria. 

An  example  of  a  program  that  could 
be  considered  provider-operated  would 
be  one  in  which  the  hospital  is  the  sole 
corporate  member  of  the  college,  elects 
the  board  of  trustees,  has  board 
members  in  common,  employs  the 
faculty  and  pays  the  salaries,  controls 
the  administration  of  the  program  and 
the  ciuriculiun,  and  provides  the  site  for 
the  clinical  and  classroom  training  on 
the  premises  of  the  hospital.  We  believe 
that,  in  these  situations,  the  community 
has  not  undertaken  to  finance  the 
training  of  health  professionals;  the 
provider  has  merely  restructtuwl  its 
provider-operated  program  to  meet 
certain  State  or  accrediting 
requirements.  In  most  cases,  providers 
have  aligned  themselves  with  already 
established  educational  institutions.  We 
note  that  a  program  operated  by  an 
educational  institution  that  is  related  to 
the  provider  through  common 
ownership  or  control  would  not  be 


considered  to  meet  the  criteria  for 
provider  operated. 

In  response  to  the  commenter  who 
was  concerned  that  the  proposed 
regulations  did  not  incorporate  those 
programs  receiving  reasonable  cost 
payment  under  the  provisions  of  section 
6205(a)(1)  of  Public  Law  101-239,  we 
note  that  Congress  clearly  recognized 
this  provision  to  be  temporary.  The 
provision  is  to  expire  30  days  after 
publication  of  the  final  rule  required  by 
section  6205(b)(2),  that  is,  this  final  rule. 

Comment:  Oiie  commenter  stated  that 
HCFA  shoiild  not  treat  provider- 
operated  and  nonprovider-operated 
programs  differently.  Providers  that  are 
providing  support  to  another  institution 
by  providing  clinical  training  are 
incurring  costs  and  these  costs  should 
be  eligible  to  be  paid  xuider  the  pass- 
through  payment.  The  commenter 
believed  that  it  is  highly  unlikely  that  a 
imiversity  would  allow  a  hospital  to 
have  sole  control  of  the  ciuricultun  or 
graduation  requirements  or  to  employ 
the  faculty.  Thus,  it  would  be 
impossible  for  these  programs  to  meet 
the  provider-operated  criteria.  However, 
HCFA  should  allow  the  clinical  training 
costs  in  all  situations. 

Response:  Please  see  otir  response  to 
the  previous  comment.  The  proposed 
criteria  set  forth  in  §  413.85(e) 
(§  413.85(f)(1)  in  the  final  rule)  are  those 
to  be  used  in  identifying  those  nursing 
and  allied  health  programs  operated  by 
providers.  The  commenter  appears  to  be 
describing  programs  that  are  operated 
by  educational  institutions  for  which  a 
provider  offers  support  in  clinical 
training.  As  discussed  in  detail  above, 
we  believe  that  Congress  intended  to 
support  nursing  and  allied  health 
education  programs  operated  by 
hospitals  only  imtil  the  community 
undertakes  the  costs  of  the  programs 
itself.  Nursing  and  allied  health 
education  programs  operated  by 
colleges  and  universities  are  considered 
to  be  programs  in  which  the  costs  are 
borne  by  the  conununity,  since  much  of 
the  costs  of  operating  the  programs  are 
incurred  by  the  colleges  and 
universities.  Therefore,  we  believe  it  is 
contrary  to  Congressional  intent  for 
Medicare  to  provide  pass-through 
payments  to  providers,  in  addition  to 
inpatient  PPS  payments,  for  the  costs  of 
non-provider  operated  programs  (that 
do  not  meet  the  criteria  under  OBRA 
1990). 

Comment:  One  commenter  described 
a  CRNA  program  in  which  the  hospital 
is  allowed  to  grant  a  certificate  to  a 
student  upon  completion  of  the 
program.  This  may  occur  when  an 
affiliated  university  also  grants  a  degree 
to  the  same  student.  According  to  the 


commenter,  the  Council  on 
Accreditation  of  Nurse  Anesthetist 
Programs  does  not  prohibit  the 
awarding  of  an  "anesthesia  certificate" 
in  addition  to  the  award  of  the  master's 
degree  for  a  hospital-based  program. 
The  commenter  believed  that  this  could  • 
be  interpreted  as  the  hospital  meeting 
the  criteria  to  be  the  operator  of  the 
program  since  the  hospital  awards  a 
certificate,  and  requested  that  we  clarify 
this  in  the  final  rule. 

Response:  The  program  described 
above  where  the  hospital  awards  a 
certificate  and  an  affiliated  imiversity 
confers  a  degree  upon  the  same  student 
appears  to  be  a  university-controlled 
nursing  or  allied  health  program.  The 
certificate  awarded  by  the  hospital 
seems  to  be  an  adjunct  to  the  actual 
degree  awarded  by  the  educational 
institution.  In  fact,  as  indicated  by  the 
commenter,  the  certificate  is  awarded 
"in  addition"  to  the  master's  degree 
awarded  by  the  university.  This 
indicates  the  program  is  under  the 
control  of  the  university  and  the 
hospital  has  merely  provided  support  to 
that  program.  We  note,  however,  Aat  if 
the  hospital  described  by  the 
commenter  can  show  that  it,  in  &ct, 
meets  the  criteria  of  §  413.85(e) 
(§  413.85(f)  in  this  final  rule)  of 
operating  the  program,  it  may  receive 
pass-through  pajmient. 

Comment:  One  commenter  requested 
that  we  include  the  language  concerning 
sequentially  conducted  education 
programs  in  the  regulation  text.  Also, 
the  commenter  believed  that  we  need  to 
expand  on  this  discussion.  For  example, 
the  commenter  asked  whether  a 
program  would  be  considered  provider- 
operated  if  a  hospital  employs  only  the 
faculty  for  the  clinical  portion  of  the 
program. 

Response:  As  noted  above,  and  also  in 
the  preamble  to  the  proposed  rule, 
sequential  operation  of  a  nursing  and 
allied  health  education  program 
involves  providers  that  enter  into 
agreements  with  a  college  or  university 
in  which  instruction  in  general 
academic  requirements  leading  to  a 
degree  is  provided  by  the.educational 
institution,  and  subsequent  specialized 
didactic  and  clinical  training  is  given  by 
the  provider.  The  provider  may  receive 
pass-through  payment  for  the  costs  of 
the  program  that  the  provider  incurs  if 
the  provider  meets  all  of  the  criteria  for 
operating  the  program,  including  the 
requirement  at  proposed 
§413.85(e)(l)(ii)  (§413.85(f)(l)(ii)  of  this 
final  rule)  that  the  provider  must 
directly  control  the  curriculum.  We  note 
that  under  this  section  of  the 
regulations,  there  is  a  provision  (also 
cited  at  §413.85(f}(l)(v)  of  this  final 
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rule)  which  states  that  a  provider  may 
enter  into  an  agreement  with  an 
educational  institution  to  furnish  basic 
academic  courses  required  for 
completion  of  the  program,  but  the 
provider  must  provide  all  of  the  courses 
related  to  the  theory  and  practice  of  the 
nuirsing  or  allied  health  profession 
involved  that  are  required  for  the 
degree,  diploma,  or  certificate  awarded 
at  the  completion  of  the  program.  No 
costs  incurred  by  the  college  or 
university  may  be  claimed  as  provider 
costs. 

In  regard  to  the  commenter's  question 
about  emplo)rment  of  the  teaching 
facidty,  providers  that  employ  facidty 
only  for  the  clinical  training  portion  of 
the  program,  where  there  is  a  classroom 
component  relating  to  the  theory  and 
practice  of  the  nursing  and  allied  health 
profession  involved,  would  not  be 
considered  as  a  provider  operating  the 
program. 

Comment:  One  commenter  argued 
that,  through  these  regulations,  the 
Federal  Government  is  encouraging  the 
provision  of  nursing  and  allied  health 
education  through  provider-operated 
programs,  which  is  contrary  to  the 
movement  of  these  training  programs  to 
academic  settings.  The  commenter 
believed  that  Medicare  costs  would  be 
reduced  if  hospitals  provided  only 
clinical  training  and  allowed 
educational  institutions  to  provide  the 
classroom  instruction.  Another 
commenter  stated  that  very  few  nurses 
currently  graduate  from  provider- 
operated  programs  and  that  the 
proposed  regulations  do  not  reflect  the 
current  state  of  nursing  and  allied 
health  education.  Rather  than  erect 
barriers  to  receiving  funding,  the  rules 
should  be  revised  to  allow  hospitals  to 
claim  clinical  training  costs  as  a  pass- 
through  regardless  of  operation.  Finally, 
one  commenter  stated  Uiat  the  clinical 
training  for  all  programs  should  be 
eligible  for  the  pass-through  without  a 
corresponding  reduction  in  the 
prospective  payment  system 
standardized  amounts. 

Response:  Our  payment  policies  are 
designed  to  make  appropriate  payments 
for  provider-operated  programs  and 
nonprovider-operated  programs,  not  to 
encourage  one  type  of  program  over 
another.  We  recognize  the  impact  of  the 
current  policy  of  paying  on  a  pass- 
through  basis  only  for  provider-operated 
nursing  and  allied  health  programs 
(except  the  narrowly  defined 
nonprovider-operated  programs 
specified  at  §  413.85(g)  of  this  final  rule) 
when  there  is  a  movement  of  these 
training  programs  towards  academic 
settings.  We  accept  the  comments  that 
Medicare  will  provide  pass-through 


payment  to  hospitals  for  the  classroom 
and  clinical  costs  of  programs  only 
when  the  programs  are  provider- 
operated,  while  nursing  education  has 
been  increasingly  occurring  in 
baccalaureate  and  advanced-level  nurse 
training  programs  in  colleges  and 
universities.  However,  as  explained 
above,  we  believe  hospitals  should  only 
receive  pass-through  Medicare 
payments  for  training  students  in 
provider-operated  programs.  We  note 
Congress'  implicit  acceptance  of  our 
longstanding  provider-operated  policy 
via  its  enactment  of  a  narrow  exception 
to  the  provider-operated  policy  as  set 
forth  b^  section  4004{bK2)  of  Public 
Law  101-508  of  the  nonprovider- 
operated  niirsing  and  allied  health 
education  programs. 

The  commenters  encouraged  HCFA  to 
aUow  for  pass-through  payments  for  the 
clinical  portion  of  all  nursing  and  allied 
health  education  programs,  even  all  of 
those  programs  that  are  nonprovider- 
operated  programs  in  addition  to  those 
that  meet  the  criteria  under  section 
4004(b)  of  Public  Law  101-508. 
However,  under  the  current  inpatient 
hospital  prospective  payment  system, 
costs  inctitred  by  hospitals  for  clinical 
training  in  nonprovider-operated 
programs  are  paid  within  the 
prospective  payment  system  per 
discharge  payments.  If  a  legislative 
change  provided  for  pass-through 
payment  for  a  hospital's  clinical  training 
in  all  nonprovider-operated  programs, 
we  believe  an  adjustment  would  be 
necessary  to  carve  out  those  costs  from 
the  Federal  rate. 

Comment:  Two  conunenters  were 
concerned  that  no  hospitals  control 
their  own  cmriculum  and,  therefore,  no 
hospitals  coidd  meet  the  criterion  set 
forth  in  the  proposed  regiUations.  One 
commenter  stated  that  the  accrediting 
agencies  dictate  which  courses  a  student 
must  complete  in  order  to  obtain  a 
degree  or  certificate.  Another 
commenter  stated  that,  in  today's 
educational  programs,  the  ciuriciilum  is 
determined  by  the  institution  of  higher 
learning. 

Response:  We  imderstand  that  a 
teaching  hospital  must  provide  certain 
required  courses  and  training  in  order  to 
be  accredited.  This  does  not  mean  that 
these  requirements  prohibit  a  provider 
from  directly  controlling  the 
curriculiun.  Although  many  courses  are 
required  by  the  accrediting  agencies, 
there  are  other  courses  generally 
provided  by  the  providers.  Also,  the 
provider  determines  in  what  manner  its 
students  will  accomplish  the  course 
work  that  will  allow  them  to  be 
accredited.  In  addition,  control  of  the 
curriculum  also  means  the  provider 


actually  provides  all  the  courses  or 
arranges  for  an  outside  organization  to 
provide  those  academic  courses 
necessary  to  complete  the  course  work. 

Comment:  One  commenter  believed 
that  the  definitions  of  "clinical  training 
costs"  and  "classroom  costs"  are  too 
inflexible  and  do  not  accoimt  for  the 
classroom  time  needed  to  review  and 
discuss  clinical  assignments  and  engage 
in  group  learning.  Classroom  activity 
related  to  clinical  experience  should  not 
be  separated  fit)m  clinical  training. 

Response:  We  believe  that  the 
definitions  of  classroom  instruction  and 
clinical  training  costs  are  necessary  so 
that  they  can  be  differentiated  in 
relation  to  the  payment  policies  that 
apply  to  them.  For  example,  hospitals 
that  operate  nursing  or  allied  health 
education  programs  would  be  eligible  to 
receive  pass-through  payment  for  both 
the  clinical  training  and  classroom 
instruction  costs  of  the  program. 
However,  under  OBRA  1990,  certain 
nonprovider-operated  programs  are 
eligible  to  receive  pass-through  payment 
for  only  the  clinical  training  costs  of  the 
programs.  Clinical  training  does 
encompass  some  occasioiial  or  periodic 
meetings  that  relate  to  the  acquisition  of 
clinical  training  skills.  However,  these 
meetings  are  not  formal,  didactic 
classroom  instruction.  Classroom 
instruction  consists  of  classes  that  meet 
at  regularly  scheduled  intervals  over  a 
specific  period  of  time  and  the  students' 
participation  is  graded  by  the  instructor. 
Costs  incurred  in  meetings  or 
discussions  held  between  students'  and 
clinical  trainers  are  covered  costs  to  the 
extent  they  meet  the  definition  of 
incremental  costs  incurred  because  of 
the  provider's  participation  in  the 
clinical  training  program. 

B.  Nursing  and  Allied  Health  Education 
Specialties  and  Accrediting  Bodies 

Under  existing  regulations,  one 
condition  that  must  be  met  in  order  for 
a  provider  to  receive  reasonable  cost 
payment  for  the  net  costs  of  its  nursing 
or  allied  health  educational  program  is 
that  the  program  must  be  recognized  by 
a  national  approving  body  or  State 
licensing  orgtmization.  A  nursing  and 
allied  health  education  program  that 
wanted  to  be  paid  on  a  reasonable  cost 
basis,  in  additios  to  being  a  provider- 
operated  program,  either  needed  to  be 
included  on  the  list  of  approved 
programs  under  existing  §  413.85(e)  or 
needed  to  qualify  to  be  an  approved 
program  under  existing  §  413.85(f). 
Recently,  it  has  come  to  our  attention 
that  the  Ust  of  approved  programs 
contained  in  existing  §  413.85(e)  is 
inaccurate  to  the  extent  some  of  the 
names  of  the  specialties,  as  well  as  their 


Federal  Register /Vol.  66,  No.  9/Friday,  January  J2,  2001 /Rules  and  RbgxJatitons 


^9^5 


respective  accrediting  bodies,  haVe 
changed.  In  addition,  some  specialties 
listed  at  existing  §41 3. 85(e),  while 
previously  meeting  the  criteria  of 
programs  that  are  provider  operated, 
may  no  longer  meet  these  criteria. 
Because  we  find  that  nursing  and  allied 
health  education  is  a  constantiy 
evolving  field,  we  are  clarifying  oin 
policy  on  approved  nursing  and  allied 
health  education  programs  by  removing 
the  current  specific  list  of  approved 
nursing  and  allied  health  programs  and, 
instead,  framing  the  issue  in  general 
terms  by  considering  a  nursing  or  allied 
health  education  program  eligible  for 
pass-through  pa5nment  if  the  program  is 
recognized  by  a  national  approving 
body  or  State  licensing  audiority  and  it 
meets  the  other  criteria  under 
§  413.85(d)  of  this  final  rule.  By 
requiring  the  nursing  and  allied  health 
education  activity  to  be  recognized  by 
either  of  these  bodies,  we  ensure  that 
the  programs  we  pay  for  under  Medicare 
meet  at  least  a  minimum  standard  of 
accreditation. 

We  note  that  this  requirement  that  the 
nursing  and  allied  health  program  be 
accredited  by  one  of  these  approving 
bodies  is  simply  one  of  the  requirements 
under  the  general  payment  rule  imder 
§  413.85(d)  of  this  final  rule  for  a 
provider  to  receive  reasonable  cost 
pajnnent  for  the  net  cost  of  nursing  and 
allied  health  education  activities.  That 
is,  accreditation  by  a  national  approving 
body  or  State  licensing  organization  for 
a  particular  nursing  and  allied  health 
education  activity  does  not  mean  that 
the  activity  qualifies  for  pass-through 
payments;  in  order  to  qualify  for  pass- 
through  payments,  the  provider  must 
meet  the  other  general  payment  rule 
requirements  (including  the  provider- 
operated  criteria).  In  addition  to 
requiring  the  program  to  be  recognized 
by  a  national  approving  body  or  State 
licensing  authority,  we  also  give 
examples  under  §  413.85(f)  of  this  final 
rule  of  national  nursing  and  allied 
health  approving  bodies.  The  examples 
we  list  are:  the  Conmiission  on 
Accreditation  of  Allied  Health 
Education  Programs;  the  National 
League  of  Niu^ing  Accrediting 
Commission;  the  Association  for 
Clinical  Pastoral  Education,  Inc.;  and 
the  American  Dietetic  Association.  In 
addition,  our  research  has  shown  that 
there  are  currently  other  national 
approving  bodies  of  nursing  and  allied 
health  programs  that  also  meet  at  least 
a  minimum  standard  of  accreditation. 
They  are:  the  American  Society  of 
Hospital  Pharmacists;  the  National 
Accrediting  Agency  for  Clinical 
Laboratory  Sciences;  the  Council  on 


Accreditation  of  Nxu^e  Anesthesia 
Educational  Programs;  the  American 
College  of  Nurse-Midwives;  the  Joint 
Review  Conmiittee  for  Education  of 
Radiologic  Technology;  the  Joint  Review 
Conunittee  on  Nuclear  Technology;  and 
the  American  Physical  Therapy 
Association. 

In  the  September  1992  proposed  rule, 
we  proposed  to  update  the  listing  of 
approved  nursing  and  allied  health 
programs.  We  solicited  and  received 
many  comments  about  additions  and 
deletions  to  the  list.  Because  in  this 
final  nUe  we  are  deleting  the  specific 
list  of  programs  and  replacing  it  with  a 
general  requirement  that  the  program 
must  be  recognized  by  a  national  or 
State  licensing  approving  body,  our 
responses  to  the  comments  on  the 
specialties  note  whether  or  not  we 
consider  the  specialty  as  an  approved 
nursing  and  allied  program,  and  do  not 
address  whether  we  shoiild  add  the 
specialty  to  or  delete  the  specialty  from 
a  list  of  approved  programs. 

We  also  proposed  that  only  those 
nursing  and  allied  health  education 
programs  listed  in  the  regulations  may 
be  paid  as  approved  educational 
activities.  We  proposed  to  add  a 
redesignated  provision  to  the 
regulations  (proposed  §  413.85(d))  that 
woiUd  provide  for  other  national 
approving  bodies  or  State  licensing 
authorities  to  apply  to  HCFA  for 
inclusion  on  our  list  of  approved 
programs.  Because  we  are  clarifying  our 
policy  in  §  413.85(e)  of  this  final  rule  by 
eliminating  the  list  of  accrediting 
organizations  from  our  regulations,  this 
proposed  provision  is  no  longer 
necessary.  In  addition,  we  proposed  to 
revise  the  list  of  approved  programs  to 
include  the  specific  title  or  titles  used 
by  the  appropriate  accrediting 
organization.  The  Conunittee  on  Allied 
Health  Education  and  Accreditation 
(CAHEA),  now  called  the  Commission 
on  Accreditation  of  Allied  Health 
Education  Programs  (CAAHEP), 
cooperates  with  many  committees  and 
collaborates  with  academies, 
associations,  boards,  and  societies  in  its 
accreditation  process.  In  the  interest  of 
brevity,  and  for  the  convenience  of 
those  entities  seeking  approval  for  those 
programs  accredited  by  CAAHEP  in 
collaboration  with  other  organizations, 
we  listed  only  CAAHEP  in  the  proposed 
regulations. 

Some  of  the  programs  that  had  been 
previously  accredited  by  CAAHEP  are 
now  accredited  by  the  National 
Accrediting  Agency  for  Clinical 
Laboratory  Sciences  (NAACLS),  the 
Joint  Review  Committee  for  Education 
of  Nuclear  Medicine  Technology,  the 
Joint  Review  Committee  for  Education 


of  Radiologic  Technology,  and  the 
American  Occupational  Therapy 
Association.  For  the  convenience  of 
those  programs  seeking  accreditation, 
we  also  note  that  the  name  of  the 
accrediting  organization,  the 
Commission  on  Accreditation  in 
Physical  Therapy  Education  (CAPTE). 
has  been  changed  by  the  organization  to 
the  American  Physical  Therapy 
Association  (APTA).  Lasdy,  we  will 
acknowledge  the  American  College  of 
Nurse  Midwives  as  a  national  approving 
body,  for  reasons  that  are  explained 
below. 

Comment:  We  received  several 
comments  requesting  that  we  expand 
our  list  of  approved  programs  to  include 
nonprovider-operated  programs  that  do 
not  qualify  for  pass-through  payment. 

Response:  As  stated  above,  we  are 
clarifying  our  policy  of  not  pajdng  on  a 
pass-through  basis  for  nonprovider- 
operated  programs  in  this  final  rule  and, 
to  avoid  confusion  as  to  which  programs 
are  ciurently  being  paid  for,  we  have 
eliminated  die  specific  listing  and 
replaced  it  with  a  general  requirement 
for  accreditation  or  State  licensure. 

Comment:  One  commenter  asserted 
that  the  proposed  rule  clearly  allows 
nonprovider-operated  programs  to 
receive  payment  under  the  OBRA  1990 
pass-throi^;  therefore,  restricting  the 
list  to  programs  operated  by  providers  is 
inconsistent.  Another  commenter 
believed  that  this  requirement 
uxmecessarily  restricts  new  programs  at 
nonprovider  sites. 

Response:  As  noted  above,  we  have 
eliminated  the  specific  listing  and 
replaced  it  with  a  general  requirement 
for  accreditation  or  State  licensure; 
therefore,  comments  regarding  additions 
to  or  the  nature  of  the  approved  list  of 
programs  are  no  longer  relevant. 
However,  as  reflected  in  42  CFR 
413.85(g)  of  this  final  rule,  any 
nonprovider-operated  programs  that 
meet  the  requirements  under  OBRA 
1990  and  also  meet  accreditation 
requirements,  may  be  eligible  to  receive 
pass-through  payments . 

Comment:  One  commenter  stated  that 
the  Higher  Education  Act  Amendments 
of  1992  (Public  Law  102-235)  require 
that  the  American  Medical  Association 
(AMA)  separate  itself  from  the  CAHEA. 
As  a  result,  that  organization  may  cease 
to  exist.  The  final  regulations  should 
provide  for  the  successor  organization. 
Another  conunenter  stated  that  since  the 
AMA  may  withdraw  support  from  the 
CAHEA,  the  regulations  shoiUd  list  the 
actual  accrediting  agencies. 

Response:  In  late  October  1992,  the 
AMA  armounced  that  the  CAHEA 
would  be  phased  out  at  the  close  of 
1994  and  that  it  would  support  the 
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establishment  of  a  successor  agency.  By 
May  1994,  the  Conunission  on 
Accreditation  of  Allied  Health 
Education  Programs  (CAAHEP)  was 
established  to  assiune  the  accreditation 
programs  previously  associated  with 
CAHEA.  This  final  rule  reflects  this 
change;  we  list  CAAHEP  as  an  example 
of  a  national  approving  body  under 
§  413.85(e).  Since  an  actual  successor 
agency  has  been  established,  we  do  not 
believe  that  it  is  necessary  to  list  the 
individual  agencies  that  cooperate  with  . 
this  new  organization. 

Comment:  The  American  College  of 
Nurse-Midwives  and  the  American 
Academy  of  Physicians  Assistants 
formaUy  requested  that  their  allied 
health  education  programs  be  included 
in  our  list  of  approved  programs. 

Response:  Tnese  comments  are  no 
longer  applicable  because  we  are 
clarifying  oiu  policy  in  this  final  rule  by 
stating  a  general  requirement  rather  thain 
including  a  specific  listing. 

Comment:  We  received  several 
comments  protesting  our  proposal  to 
exclude  emergency  medical  technician 
and  paramedic  programs  (EMT-P)  from 
the  list  of  approved  education  programs. 
These  commenters  disagree  with  oiu' 
conclusion  that  there  is  a  tenuous 
relationship  between  the  care  provided 
by  these  individuals  and  the  quality  of 
patient  care  in  a  hospital.  All  of  the 
commenters  urged  that  we  pay  for  these 
programs  because  the  care  and  services 
provided  by  these  personnel  prior  to 
admission  are  often  vital  in  determining 
the  patient's  condition  and  prognosis 
and,  thus,  there  is  an  essential  link 
between  these  personnel  and  inpatient 
care.  One  commenter  believed  that  the 
preadmission  services  provided  by 
paramedics  are  crucial  to  patient 
outcomes  through  early  intervention 
and  delivery  to  the  appropriate  hospital. 
Another  commenter  stated  that  the  care 
provided  en  route  to  the  hospital  has  a 
direct  residt  on  the  condition  of  the 
patient's  condition  when  admitted, 
which  has  an  impact  on  the  amount  and 
intensity  of  inpatient  services  required. 
Also,  hospital  emergency  room  care  is  a 
coordinated  effort  The  emergency 
medical  technicians  and  paramedics  are 
in  conununication  with  and  often 
receive  direction  from  the  emergency 
room  physician  while  en  route  to  the 
hospital.  Several  commenters  indicated 
that  emergency  medical  technicians  and 
paramedics  often  provide  services  in  the 
emergency  room  and  are  used  ebewhere 
in  the  hospital  in  areas  such  as  the 
operating  room,  the  intensive  care  units, 
and  labor  and  delivery.  Therefore,  they 
do  contribute  to  patient  care.  Finally, 
one  commenter  stated  that,  since  HCFA 
provides  payment  for  EMT-P  under  the 


existing  regulations,  excluding  them 
from  the  list  as  proposed  is  contrary  to 
the  statement  in  the  proposed  rule  that 
HCFA  is  merely  codifying  existing 
policy  into  regulations. 

Response:  As  we  indicated  earlier,  we 
are  deleting  the  listing  of  approved 
programs  in  the  final  regulations. 
However,  after  consideration  of  these 
comments  and  other  information  we 
have  learned  about  EMT-P  education 
programs  since  publication  of  the 
proposed  rule,  we  are  persuaded  that 
there  is  a  sufficient  relationship 
between  the  services  of  EMT-P 
education  programs  and  the  quality  of 
inpatient  care.  As  the  commenters 
indicated,  EMT-P  trainees  provide 
essential  preadmission  services  to 
(potential)  hospital  inpatients,  and  the 
trainees  work  in  several  inpatient  care 
areas  of  the  hospital.  We  note  that  there 
may  be  some  EMT-P  education 
programs  that  might  meet  the  provider- 
operated  criteria  and  thus  would  qualify 
for  pass-through  payment  under  the 
nursing  and  allied  health  education 
provider-operated  provisions.  We  also 
note  that  the  accrediting  organization  is 
the  Joint  Review  Committee  on 
Educational  Programs  for  the  EMT— 
Paramedic  in  collaboration  with  the 
CAAHEP. 

Comment:  One  commenter  disagreed 
with  our  inclusion  of  clinical  pastoral 
coimseling  in  the  list  of  approved 
programs.  The  commenter  believed  that 
this  policy  violates  the  separation  of 
church  and  state.  In  addition,  the 
commenter  asserted  that  such  a  major 
use  of  the  Medicare  Trust  Fimd  should 
occur  only  after  notice  and  public 
comment  as  provided  in  the 
Administrative  Procediu^  Act.  Finally, 
the  commenter  did  not  believe  that 
pastoral  coimseling  qualifies  as  direct 
patient  care  since  Uiese  services  are  not 
medical  services  and  Medicare  does  not 
pay  directly  for  the  care  provided  by 
pastoral  cotmselors. 

Response:  The  existing  regulations  at 
§  413.85(e)  list  several  approved  nursing 
and  allied  health  education  programs 
that  are  eligible  for  the  pass-throiigh 
pajrment.  Paragraph  (f)  of  that  section 
states  that  the  fiscal  intermediary  and 
HCFA  will  give  appropriate 
consideration  to  programs  not  listed  in 
paragraph  (e)  that  a  provider  conducts 
that  come  within  the  purview  of  the 
principle  of  the  regulations.  Thus,  the 
regulation  in  effect  when  these 
programs  were  approved  was  subject  to 
appropriate  notice  and  public  comment. 
Over  the  years,  we  have  approved  many 
types  of  allied  health  education 
programs  imder  the  authority  of  this 
section. 


Although  there  is  no  direct  payment 
by  Medicare  for  the  services  of  pastoral 
counselors,  the  services  they  provide  to 
hospital  inpatients  are  included  in  the 
hospital's  allowable  costs  under  the 
Medicare  program.  The  costs  are 
included  in  the  administrative  and 
general  (A&G)  cost  center.  As  early  as 
the  mid-1970s.  Medicare  recognized 
pastoral  care  as  having  a  beneficial  and 
therapeutic  effect  on  the  medical 
condition  of  a  patient,  and,  therefore, 
the  costs  a  provider  incurs  to  furnish 
such  care  to  its  patients  are  considered 
patient  care  related  costs.  Therefore,  we 
do  not  agree  with  the  commenter  that 
these  programs  should  be  excluded  frt)m 
receiving  education  payments. 

Comment:  We  received  requests  from 
several  commenters  to  expand  our  list  of 
approved  programs.  These  programs 
include:  nurse  practitioners,  nurse- 
midwives,  clinical  nurse  specialists, 
physician  assistants,  phlebotomists, 
central  supply  technicians,  social 
workers,  and  biomedical  engineering. 

Response:  In  the  proposed 
regulations,  we  stated  that  national 
approving  bodies  or  State  licensing 
authorities  may  apply  to  "HCFA  for 
inclusion  in  the  list  of  approved 
programs.  As  discussed  above,  we  are 
no  longer  including  a  list  of  approved 
programs  in  our  regulations.  We  note, 
however,  that  hospitals  with  programs 
approved  by  national  approving  bodies 
or  State  licensing  organizations  may 
submit  a  request  to  receive  Medicare 
payments  on  a  reasonable  cost  basis, 
and  the  fiscal  intermediary  will 
determine  whether  the  program  meets 
the  definition  as  an  approved  program. 

Comment:  One  commenter  requested 
that  we  add  the  phrase  "operated  by 
providers"  to  proposed  §  413.85(d) 
(§  413.85(e)  in  this  final  rule)  to  make  it 
clear  that  we  will  approve  programs 
only  if  they  are  the  type  operated  by 
providers. 

Response:  This  comment  is  no  longer 
applicable  since  we  are  clarifying  our 
policy  imder  §  413.85(e)  in  this  final 
rule  to  provide  that  a  program  must  be 
approved  by  the  appropriate  accrediting 
body  in  order  to  receive  Medicare 
payment  for  nursing  and  allied  health 
education  activities  on  a  reasonable  cost 
basis.  We  note  that  it  is  no  longer 
necessary  to  address  the  issue  of  other 
programs  not  listed  in  the  regulation 
(which  was  previously  addressed  by 
proposed  §  413.85(d))  because  we  are 
now  stating  that  all  programs  must  be 
recognized,  or  continue  to  be  recognized 
by  the  appropriate  accrediting  body,  in 
addition  to  meeting  the  other  general 
payment  requirements  listed  under 
§  413.85(d)  of  this  final  rule  in  order  to 
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receive  Medicare  payment  on  a 
reasonable  cost  basis. 

C  Determination  of  Net  Costs 

We  proposed  to  revise  our  policy  for 
determining  the  net  costs  of  approved 
nursing  and  allied  health  education 
programs  in  proposed  §41 3.85(c)(1) 
(§  413.85(d)(2)  of  this  final  rule).  The 
formula  for  determining  the  net  costs  at 
existing  §  413.85(g)  states  that  "Net 
costs  of  approved  educational  activities 
are  determined  by  deducting,  from  a 
provider's  total  costs  of  these  activities, 
revenues  it  receives  from  tuition." 

When  the  existing  regulation  was 
drafted,  we  assumed  that  the  tuition 
paid  by  students  enrolled  in  approved 
nursing  and  allied  health  educational 
programs  was  intended  to  cover  all 
facilities  and  services  for  which  a 
provider  would  incur  costs.  It  was  not 
our  intention  to  imply  that  costs  for 
which  a  provider  charges  a  separate  fee, 
in  addition  to  tuition,  were  not  to  be 
considered  as  part  of  the  cost  of  the 
approved  nursing  and  allied  health 
educational  activity.  Two  examples  of 
these  costs  are  the  purchase  of  textbooks 
for  resale  to  students  and  the  provision 
of  housing  or  room  and  board  in 
exchange  for  an  additional  fee. 

We  clarified  in  the  proposed 
regulations  that  the  term  "tuition" 
includes  these  additional  charges  and 
fees  and  specified  a  proposed  formula 
for  determining  the  net  costs  to  indicate 
that  "total  costs"  includes  only  direct 
and  indirect  costs  inciured  by  a 
provider  that  are  directiy  attributable  to 
the  operation  of  an  approved 
educational  activity.  These  costs  do  not 
include  usual  patient  care  costs  that 
would  be  incurred  in  the  absence  of  the 
educational  activity,  such  as  the  salary 
costs  for  nursing  supervisors  who 
oversee  the  floor  niu'ses  and  student 
nurses.  Moreover,  these  costs  do  not 
include  costs  incurred  by  a  related 
organization. 

The  existing  regulation  concerning 
related  organizations  set  forth  at 
§413.17  was  established  to  avoid 
program  recognition  of  artificially 
inflated  costs  that  might  be  generated 
from  less  than  arm's  length  transaction. 
This  policy  was  not  intended  to  expand 
the  range  of  items  and  services  for 
which  a  provider  could  claim  payment. 
With  respect  to  educational  costs  (with 
the  limited  exception  for  certain 
graduate  medical  education  costs 
inciured  by  a  related  medical  school  as 
provided  in  Intermediary  Letter  78-7) 
our  policy  has  been  that  the  provider, 
rather  than  the  related  organization, 
must  directiy  incur  the  costs  on  its 
books  and  records  before  the  costs  will 
be  recognized  for  Medicare  pajrment 


purposes.  Otherwise,  the  principle  that 
Medicare  payment  for  medical 
education  costs  should  not  result  in  a 
redistribution  of  costs  from  the 
educational  institution  to  the  provider 
would  be  violated. 

Whereas  providers  that  operate  their 
own  programs  may  receive  reasonable 
cost  reimbursement  for  both  the 
classroom  instruction  and  the  clinical 
training  costs,  but  no  reimbursement  for 
costs  incurred  by  a  related  educational 
institution,  providers  that  would  qualify 
under  section  4004Cb)  of  Public  Law 
101-508  may  receive  reasonable  cost 
reimbursement  for  the  clinical  training 
costs  only,  and  for  the  clinical  training 
costs  incurred  by  a  related  educational 
,  institution.  We  believe  that  the  language 
included  in  the  Committee  Report  that 
accompanied  Public  Law  101-508 
supports  this  distinction  between  total 
allowable  costs  for  provider-operated 
and  nonprovider-operated  programs.  In 
that  report,  the  coniferees  noted  that — 

"in  the  case  of  hospital-operated  nursing  and 
allied  health  education  programs,  the 
Secretary  does  not  recognize  costs  incuired 
by  a  related  educational  organization  as 
allowable  educational  costs  since  such  costs 
are  a  redistribution  of  costs  from  the 
educational  institution  to  the  hospital. 
Although  [section  4004  of  Public  Law  101- 
508]  provides  for  recognition  of  the  costs 
incurred  by  a  related  educational 
organization  for  clinical  training  on  the 
hospital's  premises  in  the  case  of  a  hospital- 
supported  program,  the  conferees  intend  that 
nothing  in  [section  4004  of  Public  Law  101- 
508]  should  be  construed  as  requiring  the 
Secretary  to  modify  his  current  policy  in 
regard  to  the  determination  of  reasonable 
costs  for  a  hospital-operated  program"  (H.R. 
Rept.  No.  964,  101st  Cong.,  2d  Sess.  719 
(1990)). 

We  note  that  this  clear  statement  of 
Congressional  intent  is  also  consistent 
with  our  policy  on  provider-operated 
programs  stated  above  of  not 
recognizing  the  costs  of  related 
organizations  in  determining  a 
provider's  total  costs  of  approved 
educational  programs. 

In  the  January  3, 1984  final  rule,  the 
definition  of  net  costs  (proposed 
§  413.85(g))  was  revised  by  eliminating 
grants  and  donations  from  revenues  that 
were  to  be  offset  against  the  cost  of 
approved  educational  activities.  This 
revision  was  made  in  response  to  a 
public  comment  to  ensure  that  the 
policy  on  net  costs  of  educational 
activity  would  be  consistent  with  the 
policy  that  deals  with  the  treatment  of 
grants,  gifts,  and  income  from 
endowments  imder  reasonable  cost 
payment  under  §  413.5(c)(3).  However, 
in  the  proposed  rule,  we  stated  that  we 
were  reconsidering  our  position  on  this 
issue.  As  a  result,  we  requested  public 


conunent  on  whether  the  net  costs  of 
approved  educational  activities  should 
be  defined  as  the  costs  determined  by 
deducting  the  revenues  that  a  provider 
receives  from  tuition,  student  fees,  and 
the  allocable  amounts  bom  any 
donations  and  grants  from  the 
provider's  total  allowable  costs  that  are 
directiy  related  to  approved  educational 
activities. 

Also,  in  our  discussion  in  the 
preamble  of  the  September  1992 
proposed  rule  relating  to  what  types  of 
revenues  a  provider  receives  that  should 
be  deducted  fit)m  the  provider's  total 
allowable  costs  to  determine  the  net  cost 
of  approved  educational  activities,  we 
inadvertentiy  included  "non-Medicare 
public  funding".  This  inclusion 
erroneously  implied  that  Medicare's 
policy  has  been  to  consider  State 
appropriations  as  grants  or  donations 
that  are  not  offset  from  a  provider's 
allowable  costs.  Our  response  to  a 
comment  in  a  final  regulation 
concerning  Medicare  GME  policy, 
published  on  September  22,  1989  (54  FR 
40302),  also  had  been  mistakenly 
interpreted  as  including  State 
appropriations  in  the  definition  of 
grants.  In  the  response  to  a  comment 
about  whether  there  is  a  redistribution 
of  GME  costs  when  State  appropriations 
or  other  funding  sources  are  sufficient  to 
cover  the  cost  of  operating,  we 
explained  our  policy  and  section  1134 
of  the  Act  as  it  relates  to  offsets  bom 
allowable  costs  of  gifts,  grants,  and 
donations.  Our  response  was  intended 
to  describe  private  philanthropy  and 
other  grants  but  not  to  include  State 
appropriations  in  the  definition  of 
grants.  In  administrative,  legal,  and 
policy  matters,  we  have  consistently 
maintained  that  State  appropriations  for 
the  cost  of  medical  education  activities 
constitute  communify  support  that  is  to 
be  offset  from  a  provider's  allowable 
costs. 

We  note  that  several  courts  have 
upheld  Medicare's  policy  of  including 
State  appropriations  in  the  definition  of 
communify  support.  On  May  3, 1991. 
the  U.S.  District  Court  for  the  Southern 
District  of  Mississippi  ruled  that  the 
Secretary's  offset  of  nursing  and  allied 
health  costs  of  State  appropriations  was 
appropriate.  Additionally,  the  U.S. 
District  Court  for  the  Eastern  District  of 
Pennsylvania  in  Thomas  Jefferson 
University  (993  F. 2d.  879  (1993))  in  a 
decision  affirmed  by  a  U.S.  Appeals 
Court  stated  that  the  Secretary's 
definition  of  communify  support,  which 
includes  "State-funded  support,"  is 
reasonable.  This  decisiod  was  upheld  by 
the  U.S.  Supreme  Court  on  the 
redistribution  principle  discussed 
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elsewhere  in  this  preamble  (114  S.  Ct. 
2381  (1994)). 

We  note  that  the  proposed  revisions 
in  the  proposed  rule  inadvertently  did 
not  include  community  support  as  the" 
basis  for  an  offset  from  the  allowed  cost 
of  a  GME  or  nursing  and  allied  health 
program.  In  this  final  rule,  we  restate 
our  longstanding  policy  that  Medicare 
will  only  share  in  the  costs  of 
educational  activities  of  providers 
where  communities  have  not  assumed 
responsibility  for  financing  these 
programs.  Medicare's  policy  is  to  offset 
from  otherwise  allowable  education 
costs,  community  funding  for  these 
activities. 

Comment:  We  received  all 
unfavorable  comments  on  oiu 
reconsideration  of  existing  policy  that 
excludes  grants  and  donations  from  the 
revenues  that  are  used  to  offset  the  cost 
of  approved  educational  activities.  One 
commenter  stated  that  it  seeks  outside 
support  in  the  form  of  grants  for  the 
purpose  of  recruiting  students.  The 
commenter  indicated  that  these  monies, 
which  are  used  to  help  alleviate  current 
shortages  of  trained  professionals, 
shoidd  not  be  deducted  in  determining 
net  costs.  Another  commenter  stated 
that  we  did  not  provide  any  rationale  for 
changing  oiu-  policy  on  grants  and 
donations.  An  additional  commenter 
believed  that  if  we  adopted  the  revised 
policy,  only  those  grants  and  donations 
that  are  specifically  restricted  to 
supporting  education  programs  should 
be  deducted. 

Response:  We  are  persuaded  by  the 
commenters  that,  in  this  time  of 
shrinking  revenues,  hospitals  should 
not  be  discouraged  frt>m  seeking 
additional  support  through  grants  and 
donations.  Therefore,  we  are  not 
adopting  the  proposed  revision  in  this 
final  rule.  We  will  retain  the  existing 
policy. 

Comment:  One  commenter  requested 
that  student  fees  that  are  used  to  cover 
costs  that  are  not  included  in  Medicare 
allowable  costs  should  not  be  deducted 
from  a  provider's  total  costs.  Another 
commenter  believed  that  since  the 
revenues  a  provider  obtains  for  housing 
costs  and  textbook  purchase  for  resale 
are  not  used  to  offset  clinical  instruction 
costs,  they  should  not  be  included  in 
the  definition  of  tuition  and  used  to 
offset  total  costs. 

Response:We  believe  that  the  total 
amount  of  payments  made  to  a  provider 
on  behalf  of  a  student  it  is  training 
should  be  deducted  from  the  allowable 
costs  the  provider  is  claiming  If  the 
provider  operates  the  program,  it  is 
claiming  the  cost  of  student  stipends, 
student  housing,  and  the  purchase  of 
books  and  materials  for  student  use.  If 


the  provider  receives  revenues  in 
exchange  for  the  provision  of  these 
services,  those  revenues  should  be 
deducted  from  total  costs,  regardless  of 
the  name  given  to  the  fee.  If  the  provider 
collects  a  fee  from  students  that  does 
not  involve  any  allowable  cost,  such  as 
monies  used  for  recreational  activities 
for  which  the  provider  does  not  seek 
Medicare  payment,  these  revenues  need 
not  be  deducted.  However,  any  general 
fund  for  student  activities  would 
probably  be  required  to  be  deducted.  A 
provider  that  does  not  operate  the 
nursing  or  allied  health  education 
program  and  is  claiming  only  clinical 
costs  would  not  be  including  housing 
fees  in  that  cost.  Any  housing  fees 
should  be  the  responsibility  of  the 
educational  institution. 

Comment:  One  commenter  disagreed 
with  the  proposed  policy  that  providers 
that  do  not  operate  their  own  education 
programs  but  receive  reasonable  cost 
payments  imder  the  provisions  of 
section  4004(b)  of  Public  Law  101-508 
may  include  costs  of  the  educational 
institution  related  to  the  provider.  These 
costs  are  excluded  from  the  total  costs 
of  a  provider  that  operates  its  own 
programs.  The  commenter  believed  that 
it  is  unfair  to  make  this  distinction. 

Response:  As  we  explained  in  the 
proposed  rule  (57  PR  436«8),  when 
Congress  included  a  provision  in  Public 
Law  101-508  that  the  costs  of  a  related 
educational  institution  should  be 
allowed  as  part  of  total  costs  for  those 
providers  that  are  eligible  to  receive 
reasonable  cost  payment  for  education 
programs  they  do  not  operate,  specific 
language  in  the  Conference  Report  made 
clear  that  this  provision  did  not  prohibit 
the  Secretary  from  continuing  to 
consider  these  costs  as  redistribution 
costs  and  excluding  them  from 
allowable  costs  of  provider-operated 
programs. 

D.  Payment  for  Certain  Nonprovider- 
Operated  Programs  Under  Public  Law 
101-508 

In  accordance  with  the  provisions  of 
sections  4004(b)(1)  and  (b)(2)  of  Public 
Law  101-508,  proposed  §  413.85(f) 
(§  413.85(g)(1)  and  (2)  of  this  final  rule) 
provided  that  the  net  costs  incurred  by 
a  provider,  or  by  an  educational 
institution  that  is  related  to  the  provider 
by  common  ownership  or  control  (that 
is,  a  related  organization  as  defined  in 
§  413.17(b)),  for  the  clinical  training  of 
students  enrolled  in  an  approved 
nursing  or  allied  health  program  that  is 
not  operated  by  the  provider  would  be 
paid  on  a  reasonable  cost  basis  if  the 
following  conditions  are  met: 

•  The  clinical  training  must  occur  on 
the  premises  of  the  provider. 


•  The  provider  must  have  claimed 
and  been  paid  for  clinical  training  costs 
on  a  reasonable  cost  basis  during  its 
most  recent  cost  reporting  period  that 
ended  on  or  before  October  1, 1989.  (We 
proposed  that,  in  this  context,  we  would 
consider  a  provider  to  be  "paid"  for 
clinical  training  costs  if,  for  its  most 
recent  cost  reporting  period  ending  on 
or  before  October  1, 1989,  the  provider's 
intermediary  included  the  clinical 
training  costs  in  the  allowable  costs 
used  to  determine  the  interim  payment 
rate  for  that  cost  reporting  period,  and 
the  provider  subsequently  claimed  the 
clinical  training  costs  as  a  pass-through 
cost  on  its  initially  submitted  cost  report 
for  that  period.) 

•  In  any  cost  reporting  period,  the 
percentage  of  total  allowable  provider 
cost  attributable  to  allowable  clinical 
training  cost  cannot  exceed  the 
percentage  of  total  allowable  cost 
attributable  to  clinical  training  in  the 
provider's  most  recent  cost  reporting 
period  ending  on  or  before  October  1 , 
1989. 

•  The  students  in  the  educational 
program  must  provide  a  benefit  to  the 
provider  through  the  provision  of 
clinical  services  to  patients  of  the 
provider. 

•  The  clinical  training  costs  must  be 
incurred  by  the  provider  or  by  an 
educational  institution  related  to  the 
provider  by  conmion  control  on 
ownership  as  defined  in  §  413.17(b). 
Costs  inciured  by  a  third  party, 
regardless  of  its  relationship  to  either 
the  provider  or  the  educational 
institution,  would  not  be  allowed. 

•  The  costs  incurred  by  a  provider  do 
not  exceed  the  costs  the  provider  would 
incur  if  it  operated  the  program  itself. 

Section  4004(b)(1)  of  Public  Law  101- 
508  also  required  that  we  define 
allowable  clinical  training  costs  imder 
this  provision  for  payment  for  certain 
nonprovider-operated  programs.  At  57 
PR  43667  in  the  September  22,  1992 
proposed  rule,  we  proposed  to  define 
these  costs  as  the  incremental  costs  that, 
in  the  absence  of  the  students,  would 
not  be  incurred  by  the  provider.  These 
incremental  costs  would  include  the 
costs  of  clinical  instructors  and 
administrative  and  clerical  support  staff 
whose  function  is  to  coordinate 
rotations  with  a  niu^ing  school  and  to 
schediUe  clinical  rotation  for  each 
student  nurse.  They  would  not, 
however,  include  the  costs  of  a  charge 
or  floor  supervisor  nurse  who  may 
spend  a  portion  of  his  or  her  time 
supervising  student  nurses  but  who,  in 
the  absence  of  the  students,  would  still 
have  to  be  employed  by  the  provider.  In 
general,  these  costs  are  payroll  and 
related  salary  costs.  Although  some 
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provider-incurred  overhead  costs 
direetly  related  to  the  cost  of  the 
students  would  be  allowable,  overhead 
costs  incurred  by  the  related 
organization  generally  would  not  be 
considered  allowable. 

In  the  proposed  rule,  we  stated  that, 
if,  after  implementation  of  the 
provisions  of  sections  4004(b)(1)  and 
(b)(2)  of  Public  Law  101-508,  we  found 
a  wide  variation  in  the  clinical  cost  per 
student  among  different  hospitals' 
nursing  and  allied  health  programs,  we 
would  consider  methods  to  narrow  that 
variation  luider  the  definition  of 
reasonable  cost  as  set  forth  in  section 
186l(v)(l)  of  the  Act.  We  specifically 
requested  public  comment  on  how  we 
could  best  evaluate  the  reasonable  cost 
of  these  programs.  We  received  the 
following  comments  on  our  proposed 
implementation  of  the  provisions  of 
Public  Law  101-508. 

Comment:  Many  commenters  objected 
to  the  retroactive  nature  of  the  special 
exception  for  providers  to  receive  pass- 
through  payment  for  the  clinical 
training  they  provide  in  support  of 
nonprovider-operated  programs.  These 
commenters  believed  that  allowing 
ongoing  payment  only  for  those 
programs  for  which  providers  claimed 
and  were  paid  costs  for  cost  reporting 
periods  that  ended  on  or  before  October 
1, 1989,  discriminates  against  newer 
programs.  They  believed  this  criterion 
unjustly  penalizes  those  providers  that 
did  not  claim  pass-through  costs  in  the 
past  due  to  lade  of  clear  guidelines  or 
because  they  were  following  the 
direction  provided  by  HCFA  in  the 
preamble  of  the  January  3, 1984  final 
rule.  One  commenter  requested  that  the 
rule  should  be  based  on  cost  reports 
filed  after  the  effective  date  of  the  final 
rule  or  allow  providers  to  reopen  their 
fiscal  year  1989  cost  reports  to  include 
nursing  and  allied  health  education 
costs.  Another  commenter  suggested 
that  hospitals  be  allowed  to  claim 
clinical  training  costs  in  future  years  if 
they  had  claimed  them  in  their  capital 
base  year  cost  report. 

Response:  The  October  1,  1989  cost 
reporting  period  date  set  forth  in  the 
proposed  rule  was  mandated  by  section 
4004(b)(2)(A)  Of  Public  Law  101-508. 
The  practical  effect  of  this  provision  is 
that  providers  may  receive  payment  on 
a  reasonable  cost  basis  under  this 
provision  for  the  clinical  training  of 
students  eiuoUed  in  a  nonprovider- 
operated  program  only  if  they  had 
claimed  and  received  payment  for 
periods  prior  to  the  enactment  of  the 
statute.  This  protects  those  providers 
that  were  relying  on  the  payments. 

Comment:  Other  commenters 
disagreed  with  the  requirement  that,  for 


cost  reporting  periods  ending  after 
October  1, 1989,  the  percentage  of 
allowable  clinical  training  costs  is 
limited  to  the  percentage  allowable  for 
the  provider's  previous  cost  reporting 
period.  Again,  conunenters  view  this 
provision  as  a  limitation  on  the 
development  of  new  programs  and  as  a 
disincentive  to  hospitals'  participation 
as  clinical  training  sites. 

Response:  The  proposed  regulations 
incorporated  the  provisions  of  section 
4004(b)(2)(A)  of  Public  Law  101-508 
concerning  which  providers  can  claim 
pass-through  payment  for  clinical 
training  and  how  much  they  may  claim. 
The  commenters  are  correct  in  their 
assessment  that,  imder  these  rules, 
providers  that  expand  the  magnitude  of 
the  support  they  provide  to  educational 
institutions  would  not  receive  a 
corresponding  increase  in  Medicare 
pass-through  payment.  However,  the 
rules  merely  limit  the  percentage  of  the 
costs,  so  if  a  provider  expands  some 
programs  and  decreases  others,  then 
there  might  be  no  adverse  Medicare 
payment  impact.  Again,  we  believe  that 
the  Congressional  intent  was  to  protect 
providers  who  had  come  to  rely  on 
Medicare  payments  for  nonprovider- 
operated  education  programs  without 
increasing  Medicare  expenditiu«s. 

Comment:  One  commenter  believed 
that  the  language  at  proposed 
§  413.85(f)(1)  (§413.85(g)(2)(i)  of  this 
final  rule)  implies  that  in  order  for 
clinical  training  to  be  eligible  for  the 
pass-through,  all  training  must  take 
place  at  the  provider.  The  conunenter 
believed  that  providers  should  be 
limited  to  claiming  the  costs  for  training 
that  takes  place  solely  on  the  premises 
of  the  provider,  but  that  the  students 
should  be  allowed  to  spend  time  in 
training  in  other  settings  as  long  as  the 
costs  are  not  claimed  by  the  provider. 

Response:  The  language  set  forth  at 
proposed  paragraph  (f)(1)  is  intended  to 
limit  providers  to  claiming  as  clinical 
training  pass-through  costs  only  those 
costs  associated  with  training  that  takes 
place  on  the  premises  of  the  provider. 
It  is  not  our  intention  to  prevent 
students  eiu-oUed  in  educational 
institutions  from  obtaining  clinical 
training  at  more  than  one  provider 
setting.  However,  if  that  off-site  training 
is  part  of  the  education  programr  it 
would  be  subject  to  the  rules  specified 
earlier  defining  a  provider-operated 
program. 

Comment:  Several  commenters 
objected  to  our  proposal  that  clinical 
training  costs  would  be  allowable  only 
if  they  were  costs  that  the  provider 
would  not  have  inciured  in  the  absence 
of  the  students.  That  is,  only 
incremental  costs  would  be  recognized 


under  the  pass  through.  The 
commenters  believed  this  to  be 
inequitable.  For  example,  even  if  the 
floor  charge  muse  directs  the  training  of 
the  students  as  part  of  the  nurse's  usual 
duties,  it  may  be  necessary  for  the 
hospital  to  hire  additional  support 
personnel  to  perform  duties  previously 
provided  by  the  floor  nurse  or  there  may 
be  an  increase  in  overtime  to 
compensate  for  time  devoted  to 
students.  One  commenter  believed  that 
this  restriction  will  encoiuage  providers 
to  increase  their  allowable  costs  through 
the  hiring  of  additional  staff  dedicated 
to  clinical  training  instead  of  allocating 
a  portion  of  existing  staff  time.  The 
commenters  recommended  that  the  final 
rule  allow  providers  to  claim  the 
portion  of  the  employee's  salary  or 
related  costs  associated  with  the  time 
devoted  to  clinical  training. 

Response:  We  believe  that  allowable 
clinical  training  costs  should  be  limited 
to  those  incremental  costs  that  the 
provider  actually  incurs  in  the  course  of 
training  nursing  or  allied  health 
students.  If  a  provider  must  hire 
additional  staff  or  increase  the  salaried 
hours  of  existing  staff  to  accomplish  the 
clinical  training,  the  costs  of  the  staff 
time  for  providing  the  training  would  be 
considered  allowable  costs.  These  staff 
could  include  clinical  training 
instructors  and  administrative  and 
clerical  support.  However,  if  the 
provider  merely  adds  the  supervision  of 
students  to  a  floor  nurse's  list  of  duties 
and  this  is  accomplished  without  the 
provider  incurring  additional  costs, 
there  is  no  incremental  cost  to  be 
claimed. 

Comment:  Several  commenters 
objected  to  our  statement  in  the 
preamble  to  the  proposed  rule  that,  in 
the  future,  we  might  consider  methods 
to  narrow  variation  in  the  clinical  cost 
per  student  among  hospital  programs. 
The  commenters  stated  that  the 
complexity  of  care  in  different  programs 
and  the  mandates  imposed  by  States 
may  contribute  to  a  great  deal  of 
variation.  Thus,  they  believed  that  it 
would  be  extremely  difficult  to 
determine  an  appropriate  limit  on  the 
per  student  costs.  One  commenter 
requested  that,  before  such  a  limit  is 
imposed,  HCFA  should  define  a  list  of 
components  for  cost  per  student.  These 
elements  should  be  separatdy  assigned 
a  cost  and  then  averaged  to  create  a 
range  of  reasonable  cost.  The 
commenter  encouraged  us  to  include 
adjustments  for  type  of  facility,  region, 
and  type  of  facility  ownership  to  make 
the  range  as  accurate  as  possible. 

Response:  We  agree  with  the 
commenters  that  determining  an 
appropriate  limit  on  per  student  costs 
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would  be  a  difficult  undertaking  and  it 
is  not  a  policy  that  we  will  pursue  at 
this  time.  If,  in  the  future,  we  decide 
that  it  is  necessary,  we  will  not 
implement  any  change  in  policy 
without  first  publishing  it  under  the 
notice  and  public  comment  procedure. 

Comment:  One  commenter  was 
concerned  that  the  proposal  does  not 
allow  a  hospital  to  claim  costs  incurred 
by  a  third  party.  The  commenter's 
hospital  sends  its  CRNA  students  to 
other  hospitals  to  receive  training  that 
the  commenter's  hospital  cannot 
provide.  These  other  hospitals  employ  a 
OINA  clinical  coordinator.  The 
commenter  requested  clarification  on 
whether  the  other  hospitals  can  claim 
reasonable  cost  payment  for  the 
coordinator. 

Response:  The  pass-through  payment 
can  be  made  to  any  provider  that  trains 
students  in  a  nursing  and  allied  health 
program  as  long  as  the  program  is 
operated  by  the  provider,  whether  the 
provider  is  the  originator  of  the  program 
or  whether  the  provider  is  one  to  which 
the  students  are  rotated.  However,  the 
original  provider  of  the  program  (or  any 
other  provider)  may  not  claim  the  costs 
of  training  the  students  in  the  program 
while  the  students  are  rotating  to 
another  provider — only  the  provider 
actually  training  the  students  and 
inclining  the  clinical  training  costs  may 
be  paid  on  a  reasonable  cost  basis.  That  ' 
is,  a  provider  may  not  claim  the  costs 
of  a  third  party  provider. 

Comment:  One  commenter  requested 
that  we  clarify  our  policy  that  clinical 
training  must  be  provided  on  "the 
premises  of  the  provider." 

Response:  We  will  consider  that  the 
training  is  on  the  hospital's  premises  if 
it  is  in  the  physical  area  immediately 
adjacent  to  the  provider's  main 
buildings,  other  areas  and  structures 
that  are  not  strictly  contiguous  to  the 
main  buildings  but  are  located  within 
250  yards  of  the  main  buildings.  This 
clarification  would  encompass  not  only 
institutions  that  are  located  in  self- 
contained,  well-defined  settings,  but 
other  locations,  such  as  in  central  city 
areas,  where  there  may  be  a  group  of 
buildings  that  function  as  a  campus  but 
are  not  stricdy  contiguous  and  may  even 
be  crossed  by  public  streets.  We  are 
clarifying  §413.85(f)(l)  (§413.85(g)(2)(i) 
in  this  final  rule)  accordingly. 

E.  Costs  of  Educational  Activities 
Considered  To  Be  Normal  Operating 
Costs 

As  we  have  previously  discussed,  the 
final  hospital  inpatient  prospective 
payment  system  rule  published  January 
3, 1984,  attempted  to  clarify  the 
Medicare  policy  on  the  classification  of 


training  costs  incurred  by  providers  as 
costs  of  approved  educational  activities 
paid  on  a  reasonable  cost  basis.  Since 
that  time,  questions  have  arisen  about 
some  types  of  training  programs  that  are 
neither  listed  as  approved  programs 
imder  existing  §  413.85(e)  nor  readily 
identifiable  imder  existing  §  413.85(d) 
as  activities  not  within  the  scope  of 
approved  educational  activities. 

The  programs  that  had  been  Included 
in  our  list  of  approved  programs  were 
generally  programs  of  long  duration 
designed  to  develop  trained 
practitioners  in  a  nursing  or  allied 
health  discipline,  such  as  professional 
nursing  or  occupational  therapy.  This  is 
contrasted  with  a  continuing  education 
program  of  a  month  to  a  year  in  duration 
in  which  a  practitioner,  such  as  a 
registered  nurse,  receives  training  in  a 
specialized  skill,  such  as  enterostomal 
therapy.  While  such  training  is 
undoubtedly  valuable  in  enabling  the 
nurse  to  treat  patients  with  special 
needs  and  in  improving  the  level  of 
patient  care  in  a  provider,  the  nurse, 
upon  completion  of  the  program, 
continues  to  function  as  a  registered 
nurse,  albeit  one  with  special  skills. 
Further  distinction  can  be  drawn 
between  this  situation  and  one  in  which 
a  registered  nurse  undergoes  years  of 
training  to  become  a  CRNA.  The  costs 
of  continuing  education  training 
programs  are  not  classified  as  costs  of 
approved  educational  activities  that  are 
passed  through  and  paid  on  a 
reasonable  cost  basis.  Rather,  they  are 
classified  as  normal  operating  costs 
covered  by  the  prospective  payment  rate 
or,  for  providers  excluded  from  the 
prospective  payment  system,  as  costs 
subject  to  the  target  rate-of-increase 
limits,  hi  proposed  §  413.85(g)(3) 
(§  413.85(h)(3)  of  this  final  rule),  we 
proposed  to  revise  the  regulations  to 
include  continuing  educational 
programs  in  the  same  category  as 
"educational  seminars  and  workshops 
that  increase  the  quality  of  medical  care 
or  operating  efficiency  of  the  provider." 

Proposed  §  413.85(g),  like  existing 
§41 3.85(d),  stated  that  the  costs  of 
certain  activities  are  recognized  as 
normal  operating  costs  and  are  paid  in 
accordance  with  applicable  principles. 

Comment:  One  commenter  questioned 
the  language  in  proposed  §  413.85(g)(6) 
which  describes  the  allowable  costs  of 
the  clinical  training  and  classroom 
instruction  of  students  enrolled  in  an 
approved  educational  program  that  is 
not  operated  by  the  provider.  The 
commenter  requested  clarification  as  to 
whether  these  costs  are  allowable  as 
normal  operating  costs  or  as  pass- 
through  costs. 


Response:  The  title  of  proposed 
paragraph  (g)  is  "Activities  treated  as 
normal  operating  costs."  All  costs  listed 
in  this  paragraph  (paragraph  (h)  in  this 
final  rule)  are  costs  that  are  recognized 
as  normal  operating  costs  and,  as  such, 
are  not  eligible  to  be  paid  under  the 
pass-through.  Although  we  believe  that 
the  language  in  the  proposed  rule  is 
clear,  we  are  revising  paragraph  (h)(6)  in 
this  final  rule  for  better  comprehension. 

Comment:  In  the  existing  regulations, 
the  costs  of  residents  in  anesthesiology 
who  are  employed  to  replace 
anesthetists  are  specifically  included  in 
normal  operating  costs  and  excluded 
fi'om  the  pass-through.  One  commenter 
was  concerned  that  this  language  was 
deleted  from  the  proposed  regulations. 

Response:  The  language  concerning 
residents  working  in  a  hospital  and  not 
participating  in  a  medical  education 
program  was  added  as  a  part  of  the 
original  hospital  inpatient  prospective 
payment  system  regulations  in  order  to 
ensure  that  hospitals  that  hired 
residents  to  replace  anesthetists  in  an 
attempt  to  circumvent  the  rebundling 
provision  did  not  attempt  to  include  the 
costs  of  those  residents  as  education 
costs.  Since  that  time,  revised 
regulations  governing  Medicare 
payment  for  the  direct  medical 
education  of  residents  have  been 
published.  These  regulations  are  set 
forth  in  §  413.86.  Those  regulations 
clearly  exclude  residents  not  in  an 
approved  program  from  receiving 
payment  under  the  medical  education 
provisions.  We  believe  that  it  is  no 
longer  necessary  to  include  this 
language  in  the  regulations  governing 
nursing  and  allied  health  education 
programs,  and  therefore  proposed  to 
delete  it  from  the  regulations.  We  are 
adopting  this  deletion  in  this  final  rule. 
We  note  that  this  action  does  not  signify 
a  change  in  our  policy. 

Comment:  One  commenter  stated  that 
HCFA  should  consider  allowing 
outpatient,  nonacute  care  clinical 
training  as  eligible  for  the  reasonable 
cost  pajrment.  Many  of  these  auxiliary 
service  sites  are  operated  by  a  Medicare 
provider  or  imder  an  agreement  with 
such  a  provider.  The  commenter  urged 
HCFA  to  consider  the  advantages  to 
Medicare  beneficiaries,  health  system 
costs,  and  future  health  professionals  in 
allowing  as  reasonable  costs  the  clinical 
training  costs  occurring  outside  the 
inpatient,  acute  care  facility. 

Response:  Based  on  this  comment  and 
others  we  received,  we  believe  that 
there  is  a  £air  amount  of  confusion 
surrounding  Medicare  payment  for 
medical  education,  which  we  will 
attempt  to  clarify.  The  following  is  a 
brief  overview  of  Medicare  payment  for 
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graduate  medical  education  and 
payment  for  nursing  and  allied  health 
education. 

•  Payment  for  Graduate  Medical 
Education  (GME) 

Regulations  governing  Medicare 
payment  for  the  direct  cost  of  GME 
programs  are  set  forth  in  §413.86.  In 
general.  Medicare  payment  for  the  direct 
costs  of  GME  is  based  on  the  hospital's 
historical  per  resident  costs  in  a  base 
year  (fiscal  year  1984),  updated  for 
inflation.  Payment  to  the  hospital  in  the 
•current  year  is  determined  based  on  the. 
product  of  the  hospital's  updated  per 
resident  amount,  the  actual  number  of 
residents  (capped  by  the  number  of 
allopathic  and  osteopathic  residents  in 
a  hospital's  most  recent  cost  reporting 
period  ending  on  or  before  December 
31, 1996),  and  Medicare's  inpatient 
utilization  in  that  year. 

Under  regulations  at  §  409.26(a),  the 
Medicare  Skilled  nursing  facility  (SNF) 
benefit  includes  coverage  of  medical 
services  that  are  furnished  by  an  intern 
or  resident  (who  is  training  in  a  hospital 
teaching  program  approved  in 
accordance  with  the  provisions  of 
§  409.15).  if  the  resident  is  in  a 
participating  hospital  with  which  the 
SNF  has  in  efi^ect  a  transfer  agreement. 
Payment  for  these  services  is  included 
in  the  SNF  prospective  payment  system 
per  diem  global  pajrment.  In  addition, 
under  regulations  at  §  409.45(g),  the 
Medicare  home  health  benefit  includes 
services  provided  by  interns  and 
residents.  To  the  extent  that  these 
services  were  paid  on  a  reasonable  cost 
basis  and  covered  under  the  home 
health  benefit,  there  cannot  be  separate 
pajTnent  for  these  services  under  the 
home  health  prospective  payn^ent 
system.  These  services  will  be  subject  to 
the  consolidated  billing  requirements. 
However,  the  home  health  prospective 
payment  system  rates  and  consolidated 
billing  requirements  do  not  affect 
Medicare  payments  to  hospitals  for 
graduate  medical  education  or 
physician  billing  requirements  imder 
the  fee  schedule. 

•  Payment  for  Other  Medical 
Education  (Nursing  and  Allied  Health 
Education) 

The  direct  costs  of  all  other  medical 
education  in  which  providers  engage  are 
covered  by  the  regulations  at  §  413.85. 
Hospitals  may  receive  payment  for 
nursing  and  allied  health  education 
programs  they  operate  on  a  reasonable 
cost  basis.  For  hospitals  subject  to  the 
prospective  payment  system,  these  costs 
are  paid  on  a  reasonable  cost  basis.  For 
hospitals  excluded  bota  that  system  and 
paid  on  a  reasonable  cost  basis  subject 
to  cost  limits,  the  medical  education 
costs  are  excluded  itom  application  of 


the  limits.  Hospitals  that  participate  in 
a  nursing  and  allied  health  program  that 
is  a  nonprovider-operated  program  may 
receive  pass-through  payment  if  they 
meet  the  criteria  set  forth  at 
§  413.85(g)(2)  in  this  final  rule. 

•  Provider-Operated  Requirement  for 
Nursing  and  Allied  Health  Education 

One  of  the  main  distinctions  between 
payment  for  GME  and  nursing  and 
allied  health  education  is  that, 
generally,  a  facility  can  only  receive 
separate  payment  for  nursing  and  allied 
health  education  if  the  program  is 
provider-operated.  Hospitals,  however, 
can  receive  payment  for  residents 
participating  in  approved  programs 
regardless  of  whether  the  program  is 
operated  by  a  provider.  We  have 
consistentiy  applied  this  policy  since  • 
the  inception  of  the  Medicare  program. 

The  January  3,  1984  prospective 
payment  system  final  rule  (49  FR  267) 
states  that  only  the  costs  of  provider- 
operated  approved  medical  education 
programs  are  excluded  from  the 
prospective  payment  system  and  paid 
on  a  reasonable  cost  basis.  This 
language  only  applied  to  nursing  and 
allied  health  education.  That  final  rule 
states  the  following: 

"If  a  program  is  operated  by  another 
institution,  such  as  a  nearby  college  or 
university,  it  must  be  noted  that  by  far  the 
majority  of  the  costs  of  that  program  are 
borne  by  that  other  institution,  and  not  by  the 
hospital.  While  it  is  true  that  the  hospital 
may  incur  some  costs  associated  with  the 
provision  of  clinical  training  to  students 
enrolled  in  a  nearby  institution,  the  hospital 
also  gains  in  return."  (Emphasis  added.) 

The  reference  to  students  and  not 
residents  indicates  our  intention  to 
apply  this  language  only  to  nursing  and 
allied  health  education.  Furthermore, 
we  believe  hospitals  do  incur  significant 
costs  associated  with  providing  a 
clinical  setting  for  training  residents 
even  when  they  do  not  operate  an 
approved  program.  Thus,  the  statement 
that  the  majority  of  costs  are  borne  by 
that  other  institution  reflects  our  views 
only  with  respect  to  nursing  and  allied 
health  education. 

We  have  always  recognized  costs 
associated  with  GME  programs 
regardless  of  whether  or  not  they  are 
provider  operated.  The  September  29, 
1989  (54  FR  40286)  regulations 
implemented  a  GME  pajrment  system 
based  on  per  resident  amounts, 
provided  that  the  hospital's  per  resident 
amount  would  be  based  on  its  GME 
costs  divided  by  the  number  of  fiill-time 
equivalent  residents  working  in  all  areas 
of  the  hospital  complex.  We  provided  a 
specific  example  of  how  to  determine 
the  hospital's  per  resident  amount  when 
the  approved  program  is  operated  by 


another  institution.  In  addition,  we 
noted  that,  in  accordance  with  section 
1886(h)(5)(A)  of  the  Act,  the  definition 
of  an  approved  medical  residency 
program  at  §  413.86(b)  does  not  provide 
that  the  program  must  be  provider- 
operated.  In  contrast.  §413.85,  which 
set  forth  regulations  governing  payment 
of  nursing  and  allied  health  education, 
included  a  definition  of  "approved 
educational  activities"  which  refers  to 
programs  that  "can  be  operated  by 
providers." 

Concerning  the  commenters'  more 
specific  comment  that  providers  be 
allowed  to  claim  the  costs  incurred 
when  students  receive  clinical  training 
in  outpatient,  nonacute  care  or 
nonhospital  settings,  we  believe  that  the 
issue  regarding  allowing  pass-through 
payment  for  the  costs  of  training  nursing 
and  allied  health  students  in  these 
settings  does  not  revolve  around 
whether  the  hospital  operates  the 
program  and  incurs  the  costs,  but. 
rather,  whether  training  in  these  settings 
enhances  the  quality  of  inpatient  care. 
Current  nursing  and  allied  health  policy 
at  §413.85(2)(b)  defines  "approved 
educational  activities",  in  part,  as 
enhancing  the  quality  of  patient  care  in 
an  institution.  We  have  further  clarified 
this  definition  as  a  requirement  under 
the  general  payment  rule  at 
§413.85(d)(l)(i)(C)  of  this  final  rule;  that 
is,  a  program  must  "enhance  the  quality 
of  inpatient  care"  to  be  considered  an 
approved  educational  activity.  This 
phrase  refers  only  to  training  while 
providing  care  direcUy  to  hospital 
inpatients.  Thus,  we  feel  it  is 
inappropriate  to  allow  pass-through 
payment  for  the  time  students  train  in 
outpatient  departments,  nonacute  care, 
or  nonhospital  settings. 

F.  Net  Costs  of  Approved  Certified 
Registered  Nurse  Anesthetist  (CRNA) 
Educational  Programs 

On  January  26,  1989,  we  published  a 
proposed  rule  (54  FR  3803)  to 
implement  section  9320  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L.  99-509).  That  rule  proposed  to 
change  the  classification  of  patient  care 
services  of  CRNAs  to  permit  payment 
under  the  Medicare  Part  B  fee  schedule 
for  such  services  furnished  on  or  after 
January  1, 1989.  This  poUcy  created 
difficulties  in  distinguishing  between 
the  training  and  patient  care  activities  of 
teaching  CRNAs.  To  minimize  the 
possibility  of  duplicate  payments,  we 
proposed  to  modify  the  regulations  at 
§  413.85(b)(3)  (§413.85(d)(2)(iii)  of  this 
final  rule)  to  recognize  the  special 
circumstances  that  exist  with  regard  to 
the  costs  of  approved  CRNA  training 
programs.  While,  for  the  most  part,  the 
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costs  of  these  programs  would  continue 
to  be  paid  under  the  generally 
applicable  rules  set  forth  at  §  413.85,  we 
proposed  to  exclude  from  allowable 
costs  the  costs  providers  incur  in 
connection  with  compensating  teaching 
CRNAs  for  the  time  spent  with  student 
anesthetists  in  clinical  training  during 
surgical  procedures.  These  activities 
involve  the  provision  of  patient  care 
services  that  are  payable  imder 
Medicare  Part  B  under  the  CRNA  fee 
schedule. 

In  developing  the  proposed  rule,  we 
considered  requiring  that  all  teaching 
CRNAs  complete  allocation  agreements, 
similar  to  those  completed  for  provider- 
compensated  physicians,  detailing  how 
the  CKNAs  spend  their  time  at  the 
provider.  In  the  interest  of 
administrative  simplicity  and  reducing 
provider  recordkeeping  burden,  we 
proposed  that  it  would  be  sufBdent  that 
providers  present  auditable 
documentation  to  intermediaries 
justifying  (]RNA  facility  compensation 
costs  related  to  hours  spent  in  classroom 
instruction  or  in  administrallve 
activities  related  to  the  approved 
program.  No  other  compensation  costs 
for  CRNA  faculty  members  would  be 
allowable.  Compensation  costs  for 
faculty  members  who  are  not  CRNAs 
would  continue  to  be  allowable  since 
the  duplicate  payment  potential  would 
not  exist  for  these  personnel.  We 
specifically  sought  comments  on 
whether  the  proposal  was  an  equitable 
way  to  deal  with  the  problems  arising 
from  the  change  in  the  payment  method 
for  the  services  of  CIRNAs.  We  received 
a  number  of  comments  regarding  this 
proposal. 

Comment:  In  general,  commenters  did 
not  believe  that  it  would  be  equitable  to 
have  different  rules  for  C]RNA  clinical 
training  costs.  One  commenter  stated 
that  (3WAs  are  providing  double 
service  when  they  supervise  students  in 
anesthesia  procedures  and  deserve  the 
additional  Part  B  payment.  Other 
commenters  stated  that  CRNAs  are  not 
always  allowed  to  bill  imder  Part  B  for 
the  services  they  provida  One 
commenter  pointed  out  that  CRNAs 
who  work  under  the  direction  of  a 
physician  caimot  bill  imder  Part  B 
luiless  the  physician  is  directing  two  or 
more  cases.  Another  commenter  noted 
that  CRNAs  can  bill  under  Part  B  only 
when  they  are  supervising  no  more  than 
one  student.  The  hospital  at  which  the 
commenter  provides  services  genwally 
requires  CRNAs  to  supervise  two  or 
more  students  and  the  CRNA  cannot  bill 
under  Part  B  under  these  circumstances. 
These  latter  two  commenters,  as  well  as 
others,  indicated  support  for  allowing 
the  clinical  costs  of  CRNAs  supervising 


students  to  be  included  in  the  pass- 
through  payment  as  long  as  the  (DRNA 
cannot  bill  imder  Part  B. 

Response:  Under  the  provisions  of  the 
existing  regulation  that  implemented 
the  CRNA  fee  schedule,  a  CRNA  who  is 
supervising  student  anesthetists  cannot 
receive  pa3rment  under  Part  B  when 
supervising  more  than  one  student 
because  supervision  of  more  than  one 
student  is  considered  to  be  a  teaching 
activity  (42  CFR  414.46).  In  addition, 
this  regulation  also  stated  that  if  an 
anesthesiologist  and  a  CUNA  are 
involved  in  a  single  procedure,  the 
procedure  is  considered  to  be  personally 
performed  by  the  physician.  However, 
this  policy  was  revised  in  the  December 
8, 1995  Federal  Register  (60  PR  63152), 
(as implemented  in  §414.46),  effective 
for  services  furnished  on  or  after 
January  1,  1998,  to  specify  that  the 
"medical  direction  payment"  rules 
apply  if  an  anesthesiologist  and  a  (]RNA 
are  both  involved  in  a  single  anesthesia 
case.  The  payment  for  both  the  C]RNA 
service  and  the  physician  medical 
direction  service  are  paid  at  50  percent 
of  the  fee  otherwise  recognized  for  the 
anesthesiologist  who  performs  the  case 
alone. 

We  are  revising  the  regulations  at 
§  413.85(d)(2)(iii)  (previously  proposed 
§  413.85(b)(3))  to  state  that  the  clinical 
training  costs  of  a  (IIRNA  who  is 
continuously  supervising  one  student 
anesthetist  are  not  allowable  under  the 
pass-through  because  the  CRNA  may 
bill  for  this  service  under  the  Medicare 
Part  B  fee  schedule.  The  clinical 
training  costs  of  a  CRNA  are  also  not 
allowable  under  the  pass-through  when 
the  CRNA  may  bill  for  fifty  percent  of 
a  service  under  the  Part  B  fee  schedule. 
We  expect  that  the  fiscal  intermediaries 
will  be  careful  to  review  the 
documentation  the  hospital  maintains  to 
support  its  request  for  payment  under 
the  pass-through  for  CRNA  clinical 
training.  In  general,  the  teaching  portion 
of  the  pass-through  is  not  allowed  in 
situations  where  any  practitioner 
(including  CRNAs)  can  bill  for  the 
service  under  the  Medicare  Part  B  fee 
schedule. 

Comment:  Three  commenters  stated 
that  C3RNA8  should  be  required  to 
complete  allocation  agreements,  like 
those  completed  by  provider- 
compensated  physicians,  that  detail  the 
way  the  physicians  spend  their  time  at 
the  provider.  This  would  allow  a 
consistent  set  of  rules  under  Medicare. 
Another  commenter,  who  believed  that 
the  requirements  for  physicians  are 
more  precise,  requested  that  the  final 
rule  present  examples  of  what  we  would 
consider  to  be  "adequate 
documentation. " 


Response:  We  do  not  agree  with  the 
conunenters'  suggestion  that  we  impose 
elaborate  recordkeeping  requirements 
on  providers  concerning  the  allocation 
of  a  (3UnIA's  time  spent  in  the  clinical 
training  of  students.  A  provider  is  free 
to  require  that  the  CRNAs  that  it 
employs  complete  allocation  agreements 
or  similar  docmnents  that  detail  the 
CRNAs  services.  However,  we  believe 
that  there  are  less  burdensome  ways  in 
which  the  provider  can  keep  track  of  a 
CRNA's  time  in  order  to  support  the 
costs  that  the  provider  is  claiming  under 
the  Medicare  Part  A  pass-through. 
Examples  of  docimientation  may 
include  operating  room  assignments, 
schedules,  or  any  other  information 
indicating  the  portion  of  time  the  CRNA 
spends  in  activities  which  are  billable 
under  Medicare  Part  B.  We  do  not 
believe  we  need  to  include  these 
examples  as  part  of  the  regulation  text. 

m.  Provisions  of  the  Final  Rule 

In  this  final  rule,  we  are  adopting  the 
provisions  of  approved  nursing  and 
.allied  health  education  activities  as 
proposed  with  the  following  changes  to 
§  413.85.  For  the  sake  of  clarity,  we  are 
reorganizing  the  text  of  §  413.85.  For 
ease  of  reference,  a  crosswalk  appears 
below: 


Proposed 

Final 

PnrsMiranh  l!>\ 

Paragraph  (d) 

Paragraph  (b)(1)  

Paragraph  (b)(2)  

Paragraph  (b)(3)  

Paragraph  (c)(1) 

Paragraph  (cK2) 

Paragraph  (cK3) 

Paragraph  (c)(4) 

Paragraph  (c)(5) 

Paraaraoh  (d) 

Paragraph  (bK2) 
Paragraph  (b)(3) 
Paragraph  (d)(2)(iii) 
Paragraph  (dK2)(i), 

(ii)  and  (iv) 
Paragraph  (c),  defini- 
tion 
Paragraph  (c).  defini- 
tion 
Paragraph  (c),  defini- 
tion 
Paragraphs  (c)  defini- 
tion, and  (e) 
Paragraph  (e) 

Paragraph  (eMI)  

Paragraph  (e)(2)  

Paragraph  (fi 

Paragraph  (f)(1) 
Paragraph  (f)(2) 
Paragraph  (g) 

Paragraph  (g) 

Paragraph  (h) 

All  substantive  revisions  made  to  the 
section  are  summarized  below. 

•  We  are  renaming  §  413.85  to  read 
"Cost  of  approved  nursing  and  allied 
health  education  activities,"  instead  of 
"Ckist  of  approved  educational 
activities,"  and  generally  refer  to 
"approved  educational  activities"  as 
"approved  nursing  and  allied  health 
education  activities"  under  this  section. 
We  are  using  the  phrase  "nursing  and 
allied  health  education  activities"  in 
coimection  with  "approved  educational 
activities"  because  it  clarifies  that  this 
section  addresses  only  nursing  and 
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allied  health  education  activities,  and 
no  other  types  of  educational  activities, 
such  as  graduate  medical  education. 

•  We  are  revising  paragraphs  (c)  and 
(e)  to  reflect  our  clarification  in  policy 
that,  as  part  of  a  provider's  requirements 
for  receiving  Medicare  pa3rment  on  a 
reasonable  cost  basis  for  the  net  costs  of 
its  nursing  and  allied  health  education 
activities,  the  activities  must  be 
recognized  by  a  national  approving 
body  or  State  licensing  organization. 

•  We  are  revising  and  reorganizing 
proposed  §  413.85,  and  are  making 
editorial  revisions  where  necessary,  to 
clarify  our  policy  on  approved  nursing 
and  allied  health  education  activities. 
The  reorganized  editorial  revisions  do 
not  reflect  a  change  from  the  proposed 

Eolicy  on  approved  nursing  and  allied 
ealth  education  programs. 
•   •  We  are  redesignating  the  existing 
paragraph  (h)  of  §413.85  as  §422.270 
(with  appropriate  revision  of  the 
paragraph  codes)  because  paragraph  (h) 
more  properly  belongs  in  the 
Medicare-t-Choice  sections  of  the 
Medicare  regulation. 

•  We  are  revising  paragraph  (a)  to 
include  the  statutory  basis  for 
implementing  this  policy  on  nursing 
and  allied  health  education  programs. 

•  We  are  revising  redesignated 
paragraph  {g)(2)(i)  to  clarify  the  meaning 
of  "on  the  premises  of  the  provider." 

•  We  are  revising  redesignated 
paragraph  (d)(2){iii)  to  provide  that  the 
clinical  training  costs  of  CRNAs  who  are 
medically  directing  student  anesthetists 
are  not  allowable  under  the  pass 
through  if  the  CRNA  may  bill  for  the 
services  under  the  Part  B  fee  schedule. 

•  We  are  revising  redesignated 
paragraph  (h)  to  clarify  those  costs  that 
are  allowable  as  normal  operating  costs. 

•  We  are  revising  one  of  the  criteria 
for  identifying  programs  operated  by  a 
provider  to  indicate  that  the  provider 
must  provide  and  control  both 
classroom  instruction  and  clinical 
training  "where  the  classroom 
instruction  is  a  requirement  for  program 
completion."  In  addition,  we  are  further 
revising  this  criterion  that  it  is  subject 
to  the  parenthetical  sentence  in 
paragraph  (f)(l)(ii)  of  this  final  rule. 

IV.  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibihty  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regiUatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroiunental,  public  health  and  safety 


effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(WA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually). 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
we  certify  that  a  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  providers  are  treated  as 
small  entities. 

In  general,  the  provisions  that  are  set 
forth  in  this  final  rule  conform  the 
regulations  to  the  statute  and  to  our 
existing  policy  as  set  forth  in  the 
Provider  Reimbursement  Manual  and 
other  instructions.  These  provisions 
have  no  impact  on  those  providers  that 
operate  their  own  nursing  and  allied 
health  education  program.  We  note, 
however  that  section  6205(b)(1)  of 
Public  Law  101-239  imposed  a 
moratorium  for  the  period  on  or  after 
December  19, 1989,  and  before  October 
1,  1990,  on  the  recoupment  of 
overpayments  attributable  to  a 
determination  by  a  provider's 
intermediary  that  costs  claimed  by  a 
provider  for  the  operation  of  a  school  of 
nursing  or  allied  health  are  not  eligible 
for  payment  on  a  reasonable  cost  basis. 
The  basis  for  this  determination  is 
generally  that  a  neighboring  or  related 
college  or  university,  not  the  hospital,  is 
the  operator  of  the  program. 

As  discussed  earlier  in  this  preamble, 
some  hospitals  that  do  not  operate  their 
own  nursing  and  allied  health  education 
programs  received  overpayments  for 
nursing  and  allied  healtii  education 
costs  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1983 
and  ending  before  October  1,  1990. 
However,  we  were  prohibited  from 
collecting  these  overpayments  and  were 
required  to  refund  previously  collected 
overpayments  under  section  4004(b)(3) 
of  Public  Law  101-508.  The  statute  did 
not  substantially  alter  payments  to 
hospitals  that  did  not  operate  their  own 
programs  prior  to  Public  Law  101-508. 
Sections  4004(b)(1)  and  (2)  of  Public 
Law  101-508  required  the  Secretary  to 
continue  making  pass-through  payments 
to  these  hospitals  for  the  clinical 
training  costs  of  nursing  and  allied 
health  education  programs.  Funding  for 
nursing  and  allied  health  education  for 
these  hospitals  has  only  been  affected  to 
the  extent  that  prior  overpayments 
included  pajrment  for  classroom 
education  which  are  not  provided  for 
under  Public  Law  101-508.  If  Medicare 
had  not  made  pass-through  payments 
hospitals  prior  to  Public  Law  101-508 
for  programs  they  do  not  operate,  there 


would  have  been  no  subsequent  pass- 
through  payment  under  OBRA  1990  for 
any  of  these  nursing  and  allied  health 
programs.  Thus,  relative  to  Medicare's 
policy  prior  to  enactment  of  Public  Law 
101-508,  Public  Law  101-508 
substantially  benefited  a  small  number 
of  hospitals  that  do  not  operate  their 
own  programs. 

Altnough  we  have  data  on  Medicare's 
expenditures  for  nursing  and  allied 
health  education  both  before  and  after 
enactment  of  Public  Law  101-508,  we 
do  not  have  data  broken  down  on  the 
respective  shares  accounted  for  by 
provider  and  nonprovider-operated 
programs.  For  this  reason,  we  caimot 
make  an  accurate  estimate  of  the  impact 
of  Public  Law  101-508  and  this  final 
rule  on  payment  for  nursing  and  allied 
health  education.  However,  we  note  that 
this  provision  only  affected  a  small 
number  of  hospitals  with  existing 
nonprovider-operated  programs. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  final  rule  will  have  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  (MSA)  and 
has  fewer  than  50  beds.  We  are  not 
preparing  a  rural  impact  statement, 
since  we  have  determined,  and  certify, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

We  have  reviewed  this  final  rule 
under  the  threshold  criteria  of  Executive 
Order  13132,  Federalism,  and  have 
determined  that  the  final  rule  will  not 
have  any  negative  impact  on  the  rights, 
roles,  and  responsibilities  of  State,  local, 
or  tribal  governments. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This 
final  rule  does  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Information  Collection  Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
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solicit  public  conunent  before  a 
collection  of  infonnation  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  infonnation  collection 
should  be  approved  by  0MB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  conunent  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  oiu  agency. 

•  The  accuracy  of  our  estimate  of  the 
infonnation  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be^qftllected. 

•  Recxtmia^ttffmio  minimize  the 
information  co^Rluon  burden  on  the 
affected  public,  inHuding  automated 
collection  techniques. 

In  this  final  rule,  §  413.85(e)  requires 
that,  in  order  for  an  activity  to  be 
considered  an  approved  nursing  and 
allied  health  education  activity,  the 
activity  must  be  recognized  by  a 
national  approving  body  or  State 
licensing  authority  (in  addition  to 
meeting  the  other  requirements  listed  in 
paragraph  (d)(1)  of  this  section).  For 
example,  such  national  accrediting 
bodies  include,  but  are  not  limited  to, 
the  Commission  on  Accreditation  of 
Allied  Health  Education  Programs,  the 
National  League  of  Nursing  Accrediting 
Commission,  the  Association  for 
Clinical  Pastoral  Education,  Inc.,  and 
the  American  Dietetic  Association.  The 
burden  associated  with  this  requirement 
is  the  time  necessary  for  the  provider  to 
maintain  documentation  demonstrating 
that  this  requirement  has  been  met.  We 
estimate  that  1 ,400  providers  will  be 
required  to  maintain  documentation  and 
that  it  will  take  each  organization  5 
minutes  on  an  aimual  basis  to  maintain 
the  documentation,  for  a  total  burden  of 
117  hours. 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirement  in 
§41 3.85(e).  Compliance  with  this 
requirement  is  not  required  until  it  has 
been  approved  by  OMB. 

List  of  Subfects 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Reporting  and  record-keeping 
requirements. 

42  CFR  Part  422 

Health  maintenance  organizations 
(HMO),  Medicare+Choice,  Provider 
sponsored  organizations  (PSO). 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 


PART  41»— PRINaPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END^TAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

A.  Part  413  is  amended  as  follows: 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1812(d),  1814(b), 
1815, 1833(a),  (i),  and  (n),  1861(v),  1871, 
1881, 1883,  and  1886  of  the  Social  Security 
Act  (42  U.S.C.  1302, 1395f(b),  1395g,  13951, 
13951(a),  (i),  and  (n),  1395x{v),  1395hh, 
1395rr.  1395tt,  and  1395ww). 

2.  In  §413.85,  the  section  heading  is 
revised,  paragraph  (h)  is  redesignated  as 
a  new  §422.270,  and  the  remainder  of 
the  section  is  revised  to  read  as  follows: 

§  41 3.85    Cost  of  approved  nursing  and 
allied  health  education  activities. 

(a)  Statutory  basis.  This  section 

implements  section  1861(v)(l)(A)  of  the 
Act  and  section  4004(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(Public  Law  101-508)  by  establishing 
the  methodology  for  Medicare  payment 
of  the  costs  of  approved  nursing  and 
allied  health  education  activities. 

(b)  Scope.  (1)  This  section  sets  forth 
the  rules  for  determining  Medicare 
payments  to  hospitals  for  the  costs  of 
nursing  and  allied  health  education 
activities. 

(2)  This  section  does  not  address 
Medicare  payments  for  the  direct  and 
indirect  costs  of  graduate  medical 
education  (that  is,  approved  residency 
programs  in  medicine,  osteopathy, 
dentistry,  and  podiatry).  Medicare 
payment  for  these  costs  is  determined  as 
provided  in  §412.105  of  this  subchapter 
and  §413.86. 

(3)  The  rules  imder  this  section  do  not 
apply  to  activities  that  are  specified  in 
paragraph  (h)  of  this  section  and 
identified  as  normal  operating  costs. 

(c)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

Approved  educational  activities 
means  formally  organized  or  planned 
programs  of  study  of  the  type  that: 

(1)  Are  operated  by  providers  as 
specified  in  paragraph  (f)  of  this  section; 

(2)  Enhance  the  quality  of  inpatient 
care  at  the  provider;  and 

(3)  Meet  the  requirements  of 
paragraph  (e)  of  this  section  for  State 
licensure  or  accreditation. 

Classroom  instruction  costs  are  those 
costs  associated  with  formal,  didactic 
instruction  on  a  specific  topic  or  subject 
in  a  class  that  meets  at  regular, 
scheduled  intervals  over  a  specific  time 
period  (for  example,  semester  or 


quarter),  and  for  which  a  student 
receives  a  grade. 

Clinical  training  costs  means  costs  of 
training  for  the  acquisition  and  use  of 
the  skills  of  a  musing  or  allied  health 
profession  or  trade  in  the  actual 
environment  in  which  these  skills  will 
be  used  by  the  student  upon  graduation. 
Clinical  training  may  involve  occasional 
or  periodic  meetings  to  discuss  or 
analyze  cases,  critique  performance,  or 
discuss  specific  skills  or  techniques;  it 
involves  no  classroom  instruction. 

Community  support  means  funding 
that  is  provided  by  the  community  and 
generally  includes  all  non-Medicare 
sources  of  funding  (other  than  payments 
made  for  furnishing  services  to 
individual  patients),  including  State  and 
local  government  appropriations. 
Commimity  support  does  not  include 
grants,  gifts,  and  endowments  of  the 
kind  that  are  not  to  be  offset  in 
accordance  with  section  1134  of  the  Act. 

Redistribution  of  costs  means  an 
attempt  by  a  provider  to  increase  the 
amount,  or  to  expand  the  types,  of  the 
costs  of  educational  activities  that  are 
allowed  for  Medicare  payment  purposes 
by  claiming  costs  that  previously  were 
not  claimed  by  the  provider  and  were 
considered  costs  of  an  educational 
institution.  For  example,  costs  for  a 
school  of  nursing  or  allied  health 
education  or  a  medical  school  that  were 
inciured  by  an  educational  institution 
and  were  not  allowable  to  the  provider 
in  its  prospective  payment  or  rate-of- 
increase  limit  base  year  cost  report,  or 
graduate  medical  education  per  resident 
amount  calculated  imder  §413.86,  are 
not  allowable  costs  in  subsequent  fiscal 
years. 

(d)  General  payment  rules.  (1) 
Payment  for  a  provider's  net  cost  of 
nursing  and  allied  health  education 
activities  is  determined  on  a  reasonable 
cost  basis,  subject  to  the  following 
conditions  and  limitations: 

(i)  An  approved  educational  activity — ^ 

(A)  Is  recognized  by  a  national 
approving  body  or  State  licensing 
authority  as  specified  in  paragraph  (e)  of 
this  section; 

(B)  Meets  the  criteria  specified  in 
paragraph  (f)  of  this  section  for 
identification  as  an  operator  of  an 
approved  education  program. 

iC)  Enhances  the  qucdity  of  inpatient 
care  at  the  provider. 

(ii)  The  cost  for  certain  nonprovider- 
operated  programs  are  reimbursable  on 
a  reasonable  cost  basis  if  the  programs 
meet  the  criteria  specified  in  paragraph 
(g)(2)  of  this  section. 

(2)  Determination  of  net  cost,  (i) 
Subject  to  the  provisions  of  paragraph 
(d)(2)(iu)  of  this  section,  the  net  cost  of 
approved  educational  activities  is 
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determined  by  deducting  the  revenues 
that  a  provider  receives  from  tuition  and 
student  fees  from  the  provider's  total 
allowable  educational  costs  that  are 
directly  related  to  approved  educational 
activities. 

(ii)  A  provider's  total  allowable 
educational  costs  are  those  costs 
incurred  by  the  provider  for  trainee 
stipends,  compensation  of  teachers,  and 
other  costs  of  the  activities  as 
determined  under  the  Medicare  cost- 
finding  principles  in  §413.24.  These 
costs  do  not  include  patient  care  costs, 
costs  incurred  by  a  related  organization, 
or  costs  that  constitute  a  redistribution 
of  costs  from  an  educational  institution 
to  a  provider  or  costs  that  have  been  or 
are  currently  being  provided  through 
community  support. 

(iii)  The  net  costs  of  approved 
certified  registered  nurse  anesthetist 
(CRNA)  education  programs  that  are 
determined  on  a  reasonable  cost  basis 
are  subject  to  the  additional  condition 
that  allowable  compensation  costs  for 
faculty  members  who  are  CRNAs  are 
limited  to  the  compensation  costs  for 
administrative  activities  related  to  the 
educational  program,  the  compensation 
costs  directly  related  to  hours  spent  in 
classroom  instruction,  and  the  costs 
related  to  the  clinical  training  of 
students  for  which  the  CRNA  may  not 
receive  payment  under  the  CRNA  fee 
schedule.  No  pass-through 
compensation  costs  are  allowable  for  the 
time  a  CRNA  spends  in  the  clinical 
training  of  a  student  anesthetist  during 
a  siu^ical  procedure  in  the  operating 
room  for  which  the  CRNA  may  receive 
pa)mient  imder  the  CRNA  fee  schedule. 
As  specified  at  §414.46  of  this  chapter, 
if  the  CRNA  continuously  supervises 
the  services  of  a  single  student  nurse 
anesthetist,  or  where  the  medical 
direction  rules  allow  a  CRNA  to  bill  for 
the  service,  payment  can  be  made  imder 
the  CRNA  fee  schedule. 

(iv)  Net  costs  are  subject  to 
apportionment  for  Medicare  utilization 
as  described  in  §413.50. 

(e)  Approved  nursing  and  allied 
health  education  programs.  HCFA  will 
consider  an  activity  an  approved 
nursing  and  allied  health  education 
program  if  the  program  is  a  planned 
program  of  study  that  is  licensed  by 
State  law,  or  if  licensing  is  not  required, 
is  accredited  by  the  recognized  national 
professional  organization  for  the 
particular  activity.  Such  national 
accrediting  bodies  include,  but  are  not 
limited  to,  the  Conunission  on 
Accreditation  of  Allied  Health 
Education  Programs,  the  National 
League  of  Nursing  Accrediting 
Commission,  the  Association  for 


Clinical  Pastoral  Education  Inc.,  and  the 
American  Dietetic  Association. 

(f)  Criteria  for  identifying  programs 
operated  by  a  provider.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1983,  in 
order  to  be  considered  the  operator  of  an 
approved  nursing  or  allied  health 
education  program,  a  provider  must 
meet  all  of  the  following  requirements: 

(i)  Directly  incur  the  training  costs. 

(ii)  Have  direct  control  of  the  program 
curriculum.  (A  provider  may  enter  into 
an  agreement  with  an  educational 
institution  to  furnish  basic  academic 
courses  required  for  completion  of  the 
program,  but  the  provider  must  provide 
all  of  the  courses  relating  to  the  theory 
and  practice  of  the  nursing  or  allied 
health  profession  involved  that  are 
required  for  the  degree,  diploma,  or 
certificate  awarded  at  the  completion  of 
the  program.) 

(iii)  Control  the  administration  of  the 
program,  including  collection  of  tuition 
(where  applicable),  control  the 
maintenance  of  payroll  records  of 
teaching  staff  or  students,  or  both 
(where  applicable),  and  be  responsible 
for  day-to-day  program  operation.  (A 
provider  may  contract  with  another 
entity  to  perform  some  administrative 
functions,  but  the  provider  must 
maintain  control  over  all  aspects  of  the 
contracted  functions.) 

(iv)  Employ  the  teaching  staff. 

(v)  Provide  and  control  both 
classroom  instruction  and  clinical 
training  (where  classroom  instruction  is 
a  requirement  for  program  completion), 
subject  to  the  parenthetical  sentence  in 
paragraph  (f)(l)(ii)  of  this  section. 

(2)  Absent  evidence  to  the  contrary, 
the  provider  that  issues  the  degree, 
diploma,  or  other  certificate  upon 
successful  completion  of  an  approved 
education  program  is  assumed  to  meet 
all  of  the  criteria  set  forth  in  paragraph 
(f)(1)  of  this  section  and  to  be  the 
operator  of  the  program. 

(g)  Payment  for  certain  nonprovider- 
operated  programs.  (1)  Payment  rule. 
Costs  incurred  by  a  provider,  or  by  an 
educational  institution  that  is  related  to 
the  provider  by  common  ownership  or 
control  (that  is,  a  related  organization  as 
defined  in  §  413.17(b)),  for  the  clinical 
training  of  students  enrolled  in  an 
approved  nursing  or  allied  health 
education  program  that  is  not  operated 
by  the  provider,  are  paid  on  a 
reasonable  cost  basis  if  the  conditions 
specified  in  paragraph  (g)(2)  of  this 
section  are  met. 

(2)  Criteria  for  identification  of 
nonprovider-operated  education 
programs.  Payment  for  the  incurred 
costs  of  educational  activities  identified 


in  paragraph  (g)(1)  of  this  section  will  be 
made  if  the  following  conditions  are 
met: 

(i)  The  clinical  training  must  occur  on 
the  premises  of  the  provider,  that  is,  in 
the  hospital  itself  or  in  the  physical  area 
immediately  adjacent  to  the  provider's 
main  buildings,  or  in  other  areas  and 
structures  that  are  not  strictly 
contiguous  to  the  main  buildings  but  are 
located  within  250  yards  of  the  main 
buildings. 

(ii)  Ine  provider  must  have  claimed 
and  been  paid  for  clinical  training  costs 
on  a  reasonable  cost  basis  during  the 
most  recent  cost  reporting  {>eriod  that 
ended  on  or  before  October  1, 1989. 
This  condition  is  met  if  a  notice  of 
program  reimbursement  (NPR)  was 
issued  for  that  cost  reporting  period  by 
November  5, 1990,  and  the  rlinira) 
training  costs  were  included  as  pass- 
through  costs.  If  an  NPR  was  not  issued 
by  that  date,  or  an  NPR  was  issued  but 
did  not  treat  the  clinical  training  costs 
as  pass-through  costs,  the  condition  is 
met  if— 

(A)  The  intermediary  included  the 
clinical  training  costs  in  the  allowable 
costs  used  to  determine  the  interim  rate 
for  the  most  recent  cost  reporting  period 
ending  on  or  before  October  1 .  1989:  or 

(B)  The  provider  claimed  the  clinical 
training  costs  as  pass-through  costs 
when  the  cost  report  for  the  most  recent 
cost  reporting  period  ending  on  or 
before  October  1,  1989,  was  initially 
submitted. 

(iii)  In  any  cost  reporting  period,  the 
percentage  of  total  allowable  provider 
cost  attributable  to  allowable  clinical 
training  cost  does  not  exceed  the 
percentage  of  total  cost  for  clinical 
training  in  the  provider's  most  recent 
cost  reporting  period  ending  on  or 
before  October  1,  1989. 

(iv)  The  students  in  the  educational 
program  must  provide  a  benefit  to  the 
provider  through  the  provision  of 
clinical  services  to  patients  of  the 
provider. 

(v)  The  clinical  training  costs  must  be 
inciured  by  the  provider  or  by  an 
educational  institution  related  to  the 
provider  by  common  control  or 
ownership  as  defined  in  §  413.17(b) 
["Cost  to  related  organizations.")  Costs 
incurred  by  a  third-party,  regardless  of 
its  relationship  to  either  the  provider  or 
the  educational  institution,  are  not 
allowed. 

(vi)  The  costs  incurred  by  a  provider 
does  not  exceed  the  costs  the  provider 
would  have  incurred  if  it  was  the  sole 
operator  of  the  program. 

(h)  Cost  of  eaucational  activities 
treated  as  normal  operating  costs.  The 
costs  of  the  following  educational 
activities  inciured  by  a  provider  but  not 
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operated  by  that  provider  are  recognized 
only  as  normal  operating  costs  and  paid 
in  accordcince  with  the  reimbursement 
principles  specified  in  Part  412  of  this 
subchapter.  They  include: 

(1)  Orientation  and  on-the-job 
training. 

(2)  Part-time  education  for  bona  fide 
fuU-time  employees  at  properly 
accredited  academic  or  technical 
institutions  (including  other  providers) 
devoted  to  undergraduate  or  graduate 
work. 

(3)  Educational  seminars,  workshops, 
and  continuing  education  programs  in 
which  the  employees  participate  that 
enhance  the  quality  of  medical  care  or 
operating  efficiency  of  the  provider. 

(4)  Maintenance  of  a  meaical  library. 

(5)  Training  of  a  patient  or  patient's 
family  in  the  use  of  medical  appliances 
or  other  treatments. 

(6)  Except  as  provided  in  paragraph 
(g)  of  this  section,  clinical  training  and 
classroom  instruction  of  students 
enrolled  in  an  educational  program  that 
is  not  operated  by  the  provider.  The 
following  are  clinical  training  and 
classroom  instruction  costs  that  are 
allowable  as  normal  operating  costs: 

(i)  Costs  incurred  in  the  clinical 
training  of  students,  including  the 
clinical  training  or  clerkship  of 
imdergraduate  medical  school  students 
that  takes  place  in  a  provider. 

(ii)  Classroom  instruction  costs 
incurred  by  a  provider  that  meet  the 
following  criteria: 

(A)  The  provider's  support  does  not 
constitute  a  redistribution  of 
nonprovider  costs  to  the  provider.  The 
support  must  be  in  addition  to  the  costs 
already  being  incurred  by  the 
nonprovider-operated  program.  If  the 
nonprovider  entity  reduces  its  costs  due 
to  receiving  provider  support,  this 
reduction  constitutes  a  redistribution  of 
costs  from  an  educational  institution  to 
a  patient  care  institution  and  is  a 
,  nonallowable  provider  cost. 


(B)  The  provider  receives  a  benefit  for 
the  support  it  furnishes. 

(C)  The  cost  of  the  provider's  support 
is  less  than  the  cost  the  provider  would 
incur  were  it  to  operate  the  program. 

(7)  Other  activities  that  do  not  involve 
the  actual  operation  of  an  approved 
educational  program. 

PART  422— MEOICARE-fCHOiCE 
PROGRAM  ^ 

B.  Part  422  is  amended  as  follows: 

1.  The  authority  citation  for  part  422 
is  revised  to  read  as  follows: 

Authoritjr:  Sees.  1851  and  1855  of  the 
Social  Security  Act  (42  U.S.C.  1395w-21  and 
1395W-25). 

2.  Newly  designated  §  422.270  is 
revised  to  read  as  follows: 

§422.270    Paymwits  to  mm:  organizations 
for  gradual*  madical  education  costs. 

(a)  Effective  January  1,  1999, 
Medicare-t-Choice  organizations  may 
receive  direct  graduate  medical 
education  payments  for  the  time  that 
residents  spend  in  nonhospital  provider 
settings  such  as  freestanding  clinics, 
nursing  homes,  and  physicians'  offices 
in  connection  with  approved  programs. 

(b)  Medicare-*-Choice  organizations 
may  receive  direct  graduate  medical 
education  pa)rments  if  all  of  the 
following  conditions  are  met:  * 

(1)  The  resident  spends  his  or  her 
time  assigned  to  patient  care  activities. 

(2)  The  Medicare+Choice  organization 
incurs  "all  or  substantially  all"  of  the 
costs  for  the  training  program  in  the 
nonhospital  setting  as  defined  in 

§  413.86(b)  of  this  subchapter. 

(3)  There  is  a  written  agreement 
between  the  Medicare-^Choice 
organization  and  the  nonhospital  site 
that  indicates  the  Medicare-fChoice 
organization  will  incur  the  costs  of  the 
resident's  salary  and  fiinge  benefits  and 
provide  reasonable  compensation  to  the 
nonhospital  site  for  teaching  activities. 


(c)  A  Medicare+Choice  organization's 
allowable  dir^  graduate  medical 
education  costs,  subject  to  the 
redistribution  and  community  support 
principles  specified  in  §  413.85(c)  of 
this  subchapter,  consist  of — 

(1)  Residents'  salaries  and  fringe 
benefits  (including  travel  and  lodging 
where  applicable);  and 

(2)  Reasonable  compensation  to  the 
nonhospital  site  for  teaching  activities 
related  to  the  training  of  medical 
residents. 

(d)  The  direct  graduate  medical 
education  payment  is  equal  to  the 
product  of — 

(1)  The  lower  of— 

(i)  The  Medicare+Choice 
organization's  allowable  costs  per 
resident  as  defined  in  paragraph  (c)  of 
this  section;  or 

(ii)  The  national  average  per  resident 
amoimt;  and 

(2)  Medicare's  share,  which  is  equal  to 
the  ratio  of  the  niunber  of  Medicare 
beneficiaries  enrolled  to  the  total 
number  of  individuals  enrolled  in  the 
Medicare+Choice  organization. 

(e)  Direct  graduate  medical  education 
payments  made  to  Medicare+Choice 
organizations  under  this  section  are 
made  from  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance) 

Dated:  January  5,  2001. 
Robert  A.  Berenson, 

Acting  Deputy  Administrator,,  Health  Care 
Financing  Administration. 

Dated:  January  5,  2001. 
Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  01-909  Filed  1-9-^1;  10:21  am] 
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Health  Car«  Rnancing  Administration 


42  CFR  Part  413 
[HCFA-10e9-P] 
RtN  0938-AK15 
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Madicare  Program;  Payment  for 
Clinical  Psychology  Training  Programs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  our  policy  on  Medicare  payment 
for  approved  nursing  and  allied  health 
education  programs  to  permit  payment 
for  the  costs  inciured  by  a  provider  for 
the  clinical  training  of  students  enrolled 
in  a  clinical  psychology  training 
program.  Consistent  with  the 
Conference  Agreement  language  in  the 
Conference  Report  accompanying  the 
Balanced  Budget  Act  of  1997  (Public 
Law  105-33),  these  clinical  training 
costs  would  be  paid  separately  on  a 
reasonable  cost  beisis  in  accordance  with 
sections  1861  (v)  and  1886(a)(4)  of  the 
Social  Security  Act. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  March  13,  2001. 
ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address  only:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA  1089-P,  P.O.  Box 
8010,  Baltimore,  MD  21244-1850. 

If  you  prefer,  you  may  deliver  by 
courier  your  written  comments  (an 
original  and  three  copies)  to  one  of  the 
following  addresses: 

Room  445-G,  Hubert  H.  Himiphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-14-03,  Central  Building, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Comments  mailed  to  these  addresses 
may  be  delayed  and  could  be 
considered  late. 

FOR  FURTHER  INFORMATION  CONTACT:  Tzvi 
Hefter  (410)  786-4487. 
SUPPLEMENTARY  INFORMATION: 

Comments,  Procedures,  Availability  of 
Copies  and  Electronic  Access 

I      Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1089P.  Comments  received 
timely  will  be  available  for  public 


inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Health  Care 
Financing  Administration,  Office  of 
Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards,  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Attn:  John  Burke 
HCFA-1089-P;  and  Office  of 
Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3001,  New  Executive  Office 
Building,  Washington,  DC  20503,  Attn: 
Allison  Herron  Eydt,  HCFA  Desk  Officer 
HCFA-1089-P. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  &xing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  internet  users  can 
access  the  database  by  using  the  World 
Wide  Web.  The  Superintendent  of 
Documents'  home  page  is  http:// 
www.access.gpo.gov/nara/index.html. 
Utilizing  local  WAIS  client  software,  or 
telnet,  enter  swais.access.gpo.gov,  then 
log  in  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  enter  swais,  then 
log  in  as  guest  (no  password  required). 

L  Background 

Medicare  has  historically  paid 
providers  for  its  share  of  the  costs  that 
providers  incur  in  connection  with 


approved  educational  activities.  The 
activities  may  be  broken  down  into  the 
following  three  general  categories  to 
which  different  payment  poucies  apply: 

•  Approved  graduate  medical 
education  (GME)  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry. 
Medicare  makes  direct  and  indirect 
medical  education  payments  to 
hospitals  operating  these  programs. 
Existing  policy  on  direct  GME  payment 
is  found  at  42  CFR  413.86,  and  for 
indirect  GME  pa}m[ient  at  42  CFR 
412.105. 

•  Approved  nursing  and  allied  health 
education  programs  operated  by  the 
provider.  "The  costs  of  these  programs 
are  excluded  from  the  definition  of 
inpatient  hospital  operating  costs  and 
are  not  included  in  the  calculation  of 
payment  rates  under  the  Medicare 
hospital  inpatient  prospective  payment 
system  or  in  the  calculation  of  the  target 
amount  subject  to  the  rate-of-increase 
ceiling  for  hospitals  and  hospital  units 
excluded  from  the  hospital  inpatient 
prospective  payment  system.  These 
costs  are  separately  identified  and 
"passed  through"  (that  is,  paid 
separately  on  a  reasonable  cost  basis). 

•  All  other  costs  that  can  be 
categorized  as  educational  programs  and 
activities  are  considered  to  be  part  of 
normal  operating  costs  and  are  covered 
on  a  per-case  basis  for  hospitals  subject 
to  the  hospital  inpatient  prospective 
payment  system,  or  on  a  reasonable  cost 
basis  subject  to  the  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  hospital  inpatient 
prospective  payment  system. 

This  proposed  rule  aescribes  how 
Medicare  payments  for  the  costs 
associated  with  approved  nursing  and 
allied  health  education  programs  are 
made,  and  sets  forth  proposed  changes 
in  payment  policy  for  the  costs  incurred 
by  a  provider  for  the  clinical  training  of 
students  enrolled  in  a  clinical 
psychology  training  program. 

Under  regulations  at  42  CFR  413.85 
("Cost  of  approved  nursing  and  allied 
health  educational  activities"). 
Medicare  makes  reasonable  cost 
payment  to  hospitals  for  hospital- 
operated  nursing  and  allied  health 
education  programs.  In  general,  a 
hospital  may  receive  reasonable  cost 
pa3rment  if  ihe  provider  directly  incurs 
the  training  costs,  controls  the 
curriculum  and  the  administration  of 
the  program,  employs  the  teaching  staff, 
and  provides  and  controls  both  clinical 
training  and  classroom  instruction 
(where  applicable)  of  a  nursing  or  allied 
health  education  program. 

Ebewhere  in  this  issue  of  the  Fedovl 
Register,  we  published  a  final  regulation 
that  clarified  the  policy  for  payments  for 
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approved  nursing  and  allied  health 
education  activities  to  implement 
section  6205(b)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(Pubhc  Law  101-239)  and  sections 
4004(b)(1)  and  (2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(Public  Law  101-508). 

Section  6205(b)(2)  of  Public  Law  101- 
239  directed  the  Secretary  to  publish 
regulations  clarifying  the  rules 
governing  allowable  costs  of  approved 
educational  activities  and  when  those 
costs  are  eligible  for  pass-through  (that 
is,  paid  separately  from  other  payments) 
under  the  hospital  inpatient  prospective 
payment  system,  including  the 
relationship  required  between  an 
approved  nursing  or  allied  health 
education  program  and  a  hospital  for 
the  program's  costs  to  be  eligible  for 
pass-through.  Section  4004(b)(1)  of 
Public  Law  101-508  provides  that, 
effective  for  cost  reporting  periods 
begiiming  on  or  after  October  1, 1990,  if 
certain  conditions  are  met,  the  costs 
incurred  by  a  hospital  (or  by  an 
educational  institution  related  to  the 
hospital  by  common  ownership  or 
control)  for  clinical  training  (as  defined 
by  the  Secretary)  conducted  on  the 
premises  of  the  hospital  imder  an 
approved  nursing  or  allied  health 
education  program  that  is  not  operated 
by  the  hospital  are  treated  as  pass- 
through  costs  and  paid  on  the  basis  of 
reasonable  cost.  Section  4004(b)(2)  of 
Public  Law  101-508  sets  forth  the 
conditions  that  a  hospital  must  meet  to 
receive  payment  on  a  reasonable  cost 
basis  under  section  4004(b)(1). 

While  we  were  drafting  the  final  rule 
relating  to  nursing  and  allied  health 
education  activities  to  implement  the 
Congressional  mandates  under  Public 
Laws  101-239  and  101-508,  we 
received  questions  from  representatives 
of  various  entities  as  to  whether  we 
would  be  revising  our  policies  to 
address  the  language  in  the  Conference 
Agreement  in  the  Conference  Report 
accompanying  Public  Law  105-33  that 
the  "*   *   *  Conferees  also  note  that  the 
Secretary  reimburses  for  the  training  of 
certain  allied  health  professionals,  and 
urges  the  Secretary  to  include  *  *  * 
psychologists  under  such  authority." 
(H.R.  Rep.  No.  105-217, 105th  Cong.,  1st 
Sess.,  822  (1997).)  Many  clinical 
psychology  training  programs  currently 
do  not  meet  the  general  criteria  stated  at 
§  413.85(f)  of  the  regulations  to  be 
considered  provider-operated  programs 
because  they  do  not  operate  both  the 
classroom  instruction  and  clinical 
training  portions.  We  understand  that  in 
clinical  psychology  training  programs, 
providers  are  operating  only  the  clinical 
training  portions  of  the  programs. 


n.  Provisions  of  the  Proposed  Rule 

We  are  proposing  to  amend  §  413.85 
to  allow  a  provider  to  receive  pass- 
through  reasonable  cost  payment  if  it  is 
o(>erating  the  clinical  training  portion  of 
a  clinical  psychology  training  program. 

For  purposes  of  determining  whether 
a  hospital  operates  the  cUnical  training 
portion  of  a  clinical  psychology  training 
program,  we  propose  to  use  criteria  that 
correspond  to  the  generally  applicable 
criteria  for  determining  whether  a 
hospital  operates  a  program.  Therefore, 
we  are  proposing  at  new  §  413.85(g)  that 
a  provider  must  meet  the  following 
criteria  in  order  to  be  considered  the 
operator  of  the  clinical  training  portion 
of  a  clinical  psychology  training 
program: 

(1)  Directly  incur  the  clinical  training 
costs. 

(2)  Have  direct  control  of  the  clinical 
training  ciirriculum. 

(3)  Control  the  administration  of  the 
clinical  training  portion,  including 
collection  of  tuition  of  the  clinical 
training  portion  (where  applicable), 
control  the  maintenance  of  payroll 
records  of  teaching  staff  of  the  clinical 
training  portion  or  students  or  both 
(where  applicable),  and  be  responsible 
for  day-to-day  clinical  training 
operation.  (A  provider  may  contract 
with  another  entity  to  perform  some 
administrative  functions,  but  the 
provider  must  maintain  control  over  all 
aspects  of  the  contracted  functions.) 

(4)  Employ  the  teaching  staff  of  the 
clinical  training  portion. 

We  welcome  public  comment  on 
these  proposed  criteria.  If  a  provider 
meets  all  of  these  proposed  criteria  for 
o{)erating  the  clinical  training  portion  of 
a  clinical  psychology  training  program, 
as  well  as  the  other  requirements  for 
payment  listed  under  §413.85(d)(l)(i), 
we  propose  that  the  provider  may 
receive  pass-through  reasonable  cost 
payment  for  the  net  costs  of  the  clinical 
training  portion  of  the  program. 

We  believe  it  is  critical  to  expand 
existing  policy  to  include  payment  for 
the  hospital-based  training  of  this  allied 
health  specialty  because  it  plays  an 
essential  role  in  providing  qusJity 
health  care  to  Medicare  beneficiaries. 
We  believe  it  is  important  to  pay  for 
hospital-based  clinical  psychology 
training  in  order  to: 

•  Fulfill  the  Secretary's  commitment  to 
improve  mental  health  services  for 
Medicare  beneficiaries. 

The  Secretary  has  made  a  strong 
conlmitment  to  improve  the  treatment  of 
mental  health  problems  experienced  by 
Medicare  beneficiaries — most  notably 
through  the  Surgeon  General's  Reporf, 


"Mental  Health:  Report  of  the  Surgeon 
General,"  U.S.  Department  of  Health 
and  Human  Services,  National  Institutes 
of  Health,  National  Institute  of  Mental 
Health,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Rockville,  Maryland  (1999).  In  making 
this  commitment,  the  Secretary  noted 
that  depression,  which  affects  about  one 
in  six  people  and  is  often  higher  among 
individuals  in  nursing  homes,  is  a 
widely  underrecognized  and 
undertreated  medical  condition.  We 
believe  that  providing  funds  to  help 
train  additional  persons  in  the  field  of 
clinical  psychology  may  greatly  assist  in 
both  the  detection  and  the  adequate 
treatment  of  depression  in  this 
vulnerable  group. 

Psychologists  are  exceptionally  well 
qualified  to  recognize  symptoms  of 
depression  and  provide  early 
intervention  services  to  address  mental 
health  problems.  For  example,  unlike 
other  groups  of  mental  health  providers, 
in  some  cases  clinical  psychologists 
have  hospital  admitting  privileges, 
which  could  potentially  increase  the 
accessibility  of  hospital  services  to 
beneficiaries  who  may  need  such  care. 

•  Provide  a  more  comprehensive 
approach  to  care. 

By  helping  to  train  more  clinical 
psychologists,  we  will  continue  to  move 
towards  achieving  our  goal  of  providing 
a  comprehensive,  multi-disciplinary 
approach'to  treating  Medicare 
beneficiaries.  In  addition,  it  is  important  * 
that  beneficiaries  have  access  to  care 
and  treatment  for  both  their  physical 
and  mental  illness. 

In  addition,  we  note  that  allowing  a 
provider  to  receive  pass-through 
reasonable  cost  payment  if  it  is 
operating  the  clinical  training  portion  of 
a  clinical  psychology  training  program 
is  also  consistent  with  the  Conference 
Report  accompanying  Public  Law  105- 
33  cited  earlier. 

m.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (RFA)  (Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regxdatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  We  do  not  consider  this 
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proposed  rule  as  meeting  the  criteria  as 
a  major  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations  and  government 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  million  or  less 
annually.  For  purposes  of  the  RFA,  all 
providers  are  treated  as  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  nimiber  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

Our  actuarial  estimates  indicate  that 
the  minimal  annual  cost  to  the  Medicare 
program  associated  with  payment  for 
the  clinical  training  portion  of  clinical 
psychology  training  programs  would  be 
approximately  $30  million  the  first  year 
after  payments  begin  and  may  grow  to 
$50  million  by  the  5th  year.  Costs  are 
expected  to  increase  because  we  believe 
that  Medicare's  support  through  its 
education  regulations  will  encourage 
hospitals  to  report  more  costs  for 
clinical  psychology  training  programs 
than  are  reported  today.  This  estimate  is 
based  on  assumptions  as  to  how  much 
Medicare  could  pay  for  additional 
educational  programs  and  how  quickly 
other  providers  with  clinical  training 
portions  would  begin  seeking  those 
payments. 

The  following  chart  shows  projected 
costs  to  the  Medicare  program  for  the 
next  5  years: 


Fiscal  year 

Medicare 

program 

costs* 

2001  

$30 

2002 

40 

2003 

40 

2004 

40 

2005 

50 

*  In  millions. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  would  not  have  a 


significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  any  one  year 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This 
proposed  rule  does  not  inandate  any 
requirements  for  State,  local,  or  tribal 
governments. 

We  have  examined  this  proposed  rule 
in  accordance  with  Executive  Order 
13132,  Federalism,  and  have 
determined  that  this  proposed  rule  will 
not  impact  on  the  rights,  roles  and 
responsibilities  of  the  State,  local  or 
tribal  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

rv.  Infonnation  Collection 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  an  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  conunent  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

The  proposed  regulation  at 
§  413.85(g)(2)(ii)  contains  an 
information  collection  and 
recordkeeping  requirement  that  is 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995. 
Under  this  information  collection 
requirement  a  provider  would  need  to 
maintain  documentation  of  a  separate 
licensure  if  required  by  State  law,  or,  if 
licensing  is  not  required,  accreditation 
by  the  recognized  national  professional 
organization,  for  the  clinical  psychology 
training  program.  We  believe  that  this 
information  is  already  maintained  for 
those  clinical  psychology  training 
programs  and  no  additional  time  will  be 


required  to  satisfy  this  requirement. 

Therefore,  the  burden  associated  with 

this  requirement  is  exempt  from  the 

PRA  as  defined  in  5  CFR  1320.3(b)(2) 

and  (b)(3). 
Comments  on  the  information 

collection  and  record-keeping 

requirement  should  be  mailed  to  the 

following  addresses: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Attn:  John 
Burke  HCFA-1089-P; 

and 

Office  of  Information  and  Regulatory 
A^irs,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503,  Attn:  Allison  Herron  Eydt. 
HCFA  Desk  Officer  HCFA  108»-P. 

V.  Response  to  Public  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  DATES 
section  of  this  preamble,  and.  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
precunble  to  that  rule. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  Part  413  is 
amended  as  set  forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1812(d).  1814(b). 
1815.  1833(a).  (i).  and  (n),  1871,  1881,  1883. 
and  1886  of  the  Social  Securify  Act  (42 
U.S.C.  1302,  1395d(d),  1395f(b),  1395g. 
13951(a),  (i),  and  (n),  1395hh,  1395it.  1395tt. 
and  1395ww). 

2.  Section  413.85  is  amended  by: 

A.  Revising  paragraph  (d)(1): 

B.  Revising  tne  introductory  text  of 
paragraph  (0(1); 

C.  Redesignating  paragraphs  (g)  and 
(h)  as  paragraphs  (h)  and  (i), 
respectively; 
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D.  Adding  new  paragraph  (g);  and 

E.  Revising  newly  designated 
paragraph  (h)(l]  and  the  introductory 
text  of  newly  designated  paragraph 
(h)(2). 

f  41 3.85    Cost  of  approved  nursing  and 
allied  health  education  activities. 

***** 

(d)  General  payment  rules.  (1) 
Payment  for  a  provider's  net  cost  of 
nursing  and  allied  health  education 
activities  is  determined  on  a  reasonable 
cost  basis,  subject  to  the  following 
conditions  and  limitations: 

(i)  An  approved  educational  activity 
must — 

(A)  Be  recognized  by  a  national 
approving  body  or  State  licensing 
authority  as  specified  in  paragraph  (e)  of 
this  section; 

(B)  Meet  the  criteria  specified  in 
paragraph  (f)  of  this  section  for 
identification  as  an  operator  of  an 
approved  education  program;  or  the 
criteria  specified  in  paragraph  (g)  of  this 
section  for  identification  as  an  operator 
of  the  clinical  training  portion  of  a 
clinical  psychology  training  program. 

(C)  Ennance  the  quality  of  inpatient 
care  at  the  provider. 

(ii)  The  costs  for  certain  nonprovider- 
operated  activities  or  programs  are 
reimbursed  on  a  reasonable  cost  basis  if 
the  activities  or  programs  meet  the 
criteria  specified  in  paragraph  (h)(2)  of 
this  section. 

(f)  Criteria  for  identifying  programs 
operated  by  a  provider.  (1)  Except  as 


provided  in  paragraphs  (f)(2)  and  (g)  of 
this  section,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1983,  in 
order  to  be  considered  the  operator  of  an 
approved  nursing  or  allied  health 
education  program,  a  provider  must 
meet  all  of  the  following  requirements: 
***** 

(g)  Criteria  for  identifying  provider- 
operated  clinical  training  portions  of 
clinical  psychology  training  programs. 
Effective  with  cost  reporting  periods 
beginning  on  or  after  [FR:  insert  60  days 
after  date  of  publication  of  final 
regulation],  in  order  to  be  considered 
the  operator  of  the  clinical  training 
portion  of  a  clinical  psychology  training 
program,  a  provider  must  meet  all  of  the 
following  requirements: 

(1)  Directly  incur  the  clinical  training 
costs. 

(2)  Have  direct  control  of  the  clinical 
training  ouriculum. 

(3)  Control  the  administration  of  the 
clinical  training  portion,  including 
collection  of  tuition  of  the  clinical 
training  portion  (where  applicable), 
control  the  maintenance  of  payroll 
records  of  teaching  staff  or  students  of 
the  clinical  training  portion,  or  both 
(where  applicable),  and  be  responsible 
for  day-to-day  clinical  training 
operation.  (A  provider  may  contract 
with  another  entity  to  perform  some 
administrative  functions,  but  the 
provider  must  maintain  control  over  all 
aspects  of  the  contracted  functions.) 


(4)  Employ  the  teaching  staff  of  the 
clinical  training  portion. 

***** 

(h)  Payment  for  certain  nonprovider- 
operated  programs.  (1)  Payment  rule. 
Costs  incurred  by  a  provider,  or  by  an 
educational  institution  that  is  related  to 
the  provider  by  common  ownership  or 
control  (that  is,  a  related  organization  as 
defined  in  §  413.17(b)),  for  the  clinical 
training  of  students  enrolled  in  an 
approved  nursing  or  allied  health 
education  program  that  is  not  operated 
by  the  provider,  are  paid  on  a 
reasonable  cost  basis  if  the  conditions 
specified  in  paragraph  (h)(2)  of  this 
section  are  met. 

(2)  Criteria  for  identification  of 
approved  nonprovider-operated 
education  programs.  Pa)rment  for  the 
incurred  costs  of  educational  activities 
identified  in  paragraph  (h)(1)  of  this 
section  will  be  made  if  the  following 
conditions  are  met: 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

E)ated:  January  4,  2001. 
Robert  A.  Berenson, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Dated:  January  4,  2001. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  01-910  Filed  1-9-01;  10:21  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Doeiwt  No.  FAA-2000-6460;  Notice  No.  00- 
15] 

RiN2120-AA64 

Airworthiness  Directives 

AGENCY:  Federal  Aviation 

Administration  (FAA),  EKDT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FAA  proposes  to  move 
several  standard  provisions  currently 
found  in  every  airworthiness  directive 
into  its  regulations  pertaining  to 
airworthiness  directives.  The  FAA  will 
no  longer  include  these  provisions  in 
individual  airworthiness  directives. 
This  will  shorten  individual 
airworthiness  directives,  making  them 
easier  for  readers  to  use. 
DATES:  Submit  your  comments  by 
February  12.  2001. 

ADDRESSES:  Address  your  comments  to 
the  E>ocket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2000- 
8460  at  the  beginning  of  yoiu 
comments,  and  you  shoidd  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov  .  You  may  review  the 
public  docket  containing  comments  to 
these  proposed  regulations  in  {)erson  in 
the  Dockets  Office  between  9:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
OfBce  is  on  the  plaza  level  of  the 
NASSIF  Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  pubhc  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Byrne,  Assistant  Chief  Counsel. 
Regidations  Division,  AGC-200,  Federal 
Aviation  Administration.  800 
Independence  Ave.  SW..  Washington. 
DC  20591;  telephone:  (202)  267-3073. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  action  by  submitting  such 
Mrritten  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  residt 


firom  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  ndemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  doctunent 
may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  conunents  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
8460."  The  postcard  will  be  date 
stamped  and  mailed  to  the  conunenter. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
dociunent  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  the  Federal 
Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
niunber,  or  amendment  number  of  this 
rulemaking. 


Background 

1 .  Proposed  Substantive  Changes 

The  FAA  proposes  to  revise  part  39  of 
Tide  14,  Code  of  Federal  Regulations  by 
adding  several  provisions  ciurentiy 
foimd  in  many  airworthiness  directives 
to  part  39  and  omitting  this  language 
fi^om  most  individual  airworthiness 
directives.  Removing  this  language  from 
airworthiness  directives  will  place  the 
focus  on  the  unsafe  condition  which 
created  the  need  for  regulatory  action.  A 
number  of  users  have  suggested  to  FAA 
that  this  boilerplate  language  imposed  a 
burden  on  the  reader  without 
contributing  to  aviation  safety.  The 
standard  provisions  made  it  harder  for 
the  reader  to  focus  on  the  safety  aspects 
of  the  airworthiness  directive.  The  FAA 
proposes  to  move  the  following 
provisions  currently  found  in 
airworthiness  directives  to  part  39: 

1.  Airworthiness  directives  apply 
even  if  products  have  been  modified, 
altered,  or  repaired  in  the  area 
addressed  by  the  directive; 

2.  The  FAA  may  issue  a  special  flight 
(>ermit  if  you  can't  move  your  product 
to  a  repair  facility  within  the  time  limits 
imposed  by  the  airworthiness  directive; 
and 

3.  Specify  procedures  for  asking  FAA 
to  approve  otiier  methods  for  complying 
with  the  airworthiness  directive. 

2.  Clearer  Regulatory  Format 

Besides  the  specific  provisions 
discussed  above,  FAA  is  proposing  this 
regulation  in  plain  language.  Plain 
language  helps  readers  find 
requirements  quickly  and  understand 
them  easily.  To  do  that,  we  have 
reorganized  and  reworded  the 
regulation  using  plain  language 
techniques.  Plain  language  elements  in 
the  proposal  include  the  following: 

1.  Our  section  headings  are  in  the 
form  of  questions  to  help  direct  the 
readers  to  specific  material  they  need. 

2.  We  have  used  personal  pronouns  to 
reduce  passive  voice  and  draw  readers 
into  the  writing. 

3.  We  have  used  active  verbs  to  make 
clear  who  is  responsible  for  what 
actions. 

We  are  interested  in  your  comments 
on  this  format,  and  on  the  clarity  of  the 
proposal. 

3.  Section-by-Section  Discussion  of  the 
Proposals 

Section  39.1     What  is  the  purpose  of 
this  regulation? 

>  This  section  would  explain  that  the 
piirpose  of  the  regulation  is  to  set  up 
FAA's  system  of  airworthiness 
directives.  This  woidd  replace  similar 
material  found  currently  in  part  39. 
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Section  39.3    What  are  airworthiness 
directives? 

This  section  would  explain  that 
airworthiness  directives  are  legally 
enforceable  rules  that  apply  to  aircraft 
products.  Further,  it  woiUd  define  what 
products  are  addressed  by  airworthiness 
directives.  This  material  is  all  similar  to 
that  in  ciurent  §  39.1  and  39.3. 

Also,  this  section  would  state  the 
conditions  under  which  FAA  will  issue 
an  airworthiness  directive.  This  material 
is  similar  to  that  found  in  current  §  39.1 

Section  39.5     Who  must  comply  with 
airworthiness  directives? 

This  section  would  clarify  that 
anyone  operating  a  product  listed  in  an 
airworthiness  directive  must  comply 
with  the  airworthiness  directive,  and 
that  each  fUght  you  take  without 
complying  is  a  separate  violation.  This 
material  is  similar  to  that  in  current 
§39.3. 

Section  39. 7    What  actions  do 
airworthiness  directives  require? 

This  section  would  identify  what 
actions  airworthiness  directives  can 
require.  This  material  is  similar  to  that 
in  current  §  39.11.  As  under  current  part 
39.  FAA  intends  to  retain  broad 
authority  to  require  whatever  types  of 
corrective  actions  we  determine  to  be 
most  effective  in  addressing  identified 
unsafe  conditions.  This  indudes  - 
inspections,  repairs,  modifications, 
operating  limitations,  airworthiness  ' 
limitations,  and  maintenance  program 
requirements. 

Section  39.13    Are  airworthiness 
directives  part  of  the  Code  of  Federal 
Regulations? 

This  section  would  specify  that 
airworthiness  directives  are 
amendments  to  §  39.13;  however  they 
are  not  codified  in  the  annual  edition  of 
the  Code  of  Federal  Regulations. 
Airworthiness  Directives  are  published 
in  full  in  the  Federal  Register. 

Also,  we  no  longer  need  the  reference 
currenUy  found  in  §  39.13  to 
airworthiness  directives  that  were 
formerly  in  §  507.10.  Current  §  39.19 
transferred  these  directives  to  this 
section  and  they  are  still  covered  by 
§39.19. 

Section  39. 15  Does  an  airworthiness 
directive  apply  if  the  product  has  been 
changed? 

This  section  woiUd  specify  that  a 
product  is  covered  even  if  it  has  been 
modified,  altered,  or  repaired  in  the  area 
addressed  by  the  airworthiness 
directive.  Further,  it  woidd  specify  that 
if  the  change  prevents  you  from 
complying  with  the  airworthiness 


directive,  you  must  ask  FAA's 
permission  to  use  another  means  of 
complying,  and  that  your  request  must 
include  specific  actions  you  propose. 
Although  this  material  is  new  to  part  39, 
it  currently  appears  as  a  note  in  most 
individual  airworthiness  directives. 

Section  39.17  May  I  address  the  unsafe 
condition  in  any  way  other  than  that  set 
out  in  the  airworthiness  directive? 

This  section  would  allow  anyone  to 
propose  to  FAA  an  alternative  method 
of  compliance  or  a  change  in  the  time 
to  comply  with  an  airworthiness 
directive,  as  long  as  the  proposal 
provides  an  acceptable  level  of  safety.  It 
explains  how  to  ask  FAA  to  approve 
your  proposed  alternative.  This  material 
is  new  to  part  39  but  ciurentiy  appears 
in  most  individual  airworthiness 
directives. 

Section  39.19    Where  can  I  get 
information  about  any  other  approved 
alternative  means  of  compliance  that 
FAA  might  have  approved? 

This  section  would  tell  you  where 
you  can  get  information  about 
alternative  methods  of  complying  with 
airworthiness  directives  that  FAA  has 
already  approved  for  other  certificate 
holders.  "This  material  is  new  to  part  39 
but  ciurentiy  appears  in  most  individual 
airworthiness  directives. 

Section  39.21     What  if  I  can 't  get  my 
aircraft  to  a  repair  facility  within  the 
limits  specified  in  an  airworthiness 
directive? 

This  section  woidd  explain  that  FAA 
may  issue  you  a  special  flight  permit, 
often  referred  to  as  a  "ferry  permit," 
allowing  you  to  fly  your  aircraft  to  a 
place  where  you  can  comply  with  the 
airworthiness  directive  if  you  cannot  do 
so  within  the  time  limits  in  the 
airworthiness  directive.  This  material  is 
new  to  part  39  but  ciurentiy  appears  in 
most  individual  airworthiness 
directives. . 

To  ensure  aviation  safety,  this  section 
also  would  provide  that  FAA  may  add 
special  requirements  for  operating  a 
specific  piece  of  equipment  to  a  repair 
facility.  Furthermore,  FAA  may  specify 
in  particular  airworthiness  directives 
that  we  will  not  issue  special  flight 
permits  for  products  covered  by  that 
particular  directive.  The  FAA  would 
take  this  position  when  the  safety  issue 
addressed  by  the  airworthiness  directive 
was  so  serious  that  moving  an  aircraft  to 
a  repair  fecilify  would  create  an 
unacceptable  safety  risk.  You  should 
also  note  that  even  for  airworthiness 
directives  for  which  FAA  will  generally 
issue  special  flight  permits,  we  may 
decline  to  do  so  in  individual  cases 


because  of  the  condition  of  a  specific 
aircraft. 

Section  39.25     What  do  I  do  if  the 
airworthiness  directive  conflicts  with  the 
Service  Bulletin  on  which  it  is  based? 

This  section  would  clarify  that  in  the 
case  of  conflicts  between  an 
airworthiness  directive  and  a  service 
bulletin,  the  airworthiness  directive 
prevails.  This  material  is  new  to  part  39 
but  currentiy  appears  in  some 
individual  airworthiness  directives. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Qvil  Aviation,  it  is  FAA  policy  to 
comply  with  Intemation^  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regidation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  the  costs.  Our  assessment  of  this 
proposal  indicates  that  it's  economic 
impact  is  minimal.  Since  its  costs  and 
benefits  do  not  make  it  a  "significant 
regulatory  action"  as  defined  in  the 
Order,  we  have  not  prepared  a 
"regulatory  impact  analysis."  Similarly, 
we  have  not  prepared  a  "regulatory 
evaluation,"  which  is  the  written  cost/ 
benefit  analysis  ordinarily  required  for 
all  rulemaking  proposals  under  the  DOT 
Regulatory  Policies  and  Procedures.  We 
do  not  need  to  do  the  latter  analysis 
where  the  economic  impact  of  a 
proposal  is  minimal. 

Economic  Evaluation,  Regulatory 
Flexibility  Determination.  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
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Order  12866  directs  that  each  Federal 
«   agency  shall  propose  or  adopt  a 
regiilation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regxilation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more,  in  any  one  year  (adjusted  for 
inflation.) 

However,  for  regulations  with  an 
expected  minimal  impact  the  above- 
specified  analyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procediires  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  Evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  proposed  regulation.  Since 
this  proposed  rule  revises  part  39  by 
moving  several  provisions  currently 
found  in  many  airworthiness  directives 
to  part  39,  the  expected  outcome  is  one 
of  minimal  impact.  The  FAA  requests 
comments  with  supporting  justification 
regarding  the  FAA  determination  of 
minimal  impact. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1 980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
-  and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 
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Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  section  605(b)  of  the  1  980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  regiilatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  proposed  action  simply  moves 
existing  provisions  from  individual 
fiirworthiness  directives  into  part  39.  As 
a  result,  the  cost  is  expected  to  be 
minimal.  Consequently,  the  FAA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FAA  requests  comments  with 
supporting  justification  regarding  the 
FAA  small  business  impact 
determination. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  fitim 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers^o 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  efiiect  of  this  final  rule  to  be 
minimal  and  therefore  has  determined 
that  this  rule  will  not  result  in  an 
impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 


104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Tide  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  die  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  final  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federalism 
implications. 

Plain  Language 

In  response  to  the  Jime  1, 1998 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  sfyle  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandiun  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

Environmeiital  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
enviroiunental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
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Conservation  Act  (EPCA)  Public  Law 
94-163,  as  amended  (42  U;S.C.  6362) 
and  FAA  Order  1053.1.  It  has  been 
determined  that  the  proposed  rule  is  not 
a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  39 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  revise  part  39  of  Title  14, 
Code  of  Federal  Regulations,  to  read  as 
follows: 

PART  39— AIRWORTHINESS   .. 
DIRECTIVES 

Sec. 

39.1    What  is  the  purpose  of  this  regulation? 
39.3    What  are  airworthiness  directives? 
39.5    Who  must  comply  with  airworthiness 

directives?  " 

39.7    What  actions  do  airworthiness 

directives  require? 
39.13    Are  airworthiness  directives  part  of 

the  Code  of  Federal  Regulations? 
39.15    Does  an  airworthiness  directive  apply 

if  the  product  has  been  changed? 
39.17    May  I  address  the  unsafe  condition  in 

any  way  other  than  that  set  out  in  the 

airworthiness  directive? 
39.19    Where  can  I  get  information  about 

any  other  means  of  complying  approved 

by  FAA? 
39.21     How  can  I  get  a  special  flight  permit 

to  operate  my  aircraft  to  a  repair  facility 

to  do  the  work  required  by  an 

airworthiness  directive? 
30.25    What  do  I  do  if  the  airworthiness 

directive  conflicts  with  the  Service 

Bulletin  on  which  it  is  based? 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.1    What  is  the  purpose  of  this 
regulation? 

The  regulations  in  this  part  set  up 
FAA's  system  of  Airworthiness 
Directives. 

939.3    What  are  airworthiness  directives? 

The  FAA's  airworthiness  directives 
are  legally  enforceable  rules  that  apply 
to  aU  aircraft  products;  that  is,  airoaft, 
engines,  propellers,  and  appliances.  We 
issue  an  airworthiness  directive 
addressing  a  product  when  we  find  that: 

(a)  An  unsafe  condition  exists  in  the 
product;  and 

(b)  The  condition  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design. 
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f39.5    Who  must  comply  with 
airworthiness  directives? 

Anyone  who  operates  a  product 
covered  by  an  airworthiness  directive 
must  comply  with  the  airworthiness 
directive.  If  you  do  not  meet  the 
requirements  of  an  airworthiness 
directive,  each  flight  you  make  is  a 
separate  violation  of  that  airworthiness 
directive. 

f39.7    What  actions  do  alrworthli>ess 
directives  require? 

Airworthiness  directives  specify 
inspections  you  must  carry  out, 
conditions  and  limitations  you  must 
comply  with,  and  any  actions  you  must 
take  to  resolve  an  unsafe  condition. 

§  39.1 3    Are  airworthiness  directives  part  of 
the  Code  of  Federal  Regulations? 

Yes,  airworthiness  directives  are  part 
of  the  Code  of  Federal  Regulations,  but 
they  are  not  codified  in  the  annual 
edition.  The  FAA  publishes 
airworthiness  directives  in  full  in  the 
Federal  Register  as  amendments  to 
§39.13. 

§  39.1  S    Does  an  airworthiness  directive 
apply  If  the  product  has  been  changed? 

Yes,  an  airworthiness  directive 
applies  to  each  product  identified  in  the 
airworthiness  directive,  so  the  affected 
products  aren't  listed  in  the 
airworthiness  directive.  We  may  also 
just  specify  a  model  without  listing 
individual  aircraft,  even  if  an  individual 
product  has  been  changed  by  modifying, 
altering,  or  repairing  it  in  the  area 
addressed  by  the  airworthiness 
directive.  If  that  change  affects  in  any 
way  your  ability  to  accomplish  the 
actions  required  by  the  airworthiness 
directive,  you  must  request  FAA 
approval  for  another  means  of 
complying.  Unless  you  can  show  that 
the  change  eliminated  the  unsafe 
condition,  your  request  should  include 
specific  actions  you  propose  to  address 
the  unsafe  condition.  Submit  yoiu' 
request  in  the  manner  described  in 
§39.17. 

S39.17    May  I  address  the  unsafe  cortdttion 
in  a  way  other  ttian  that  set  out  in  the 
airworthiness  directive? 

Yes,  anyone  may  propose  to  FAA 
another  means  of  complying  or  a  change 
in  the  compliance  time,  as  long  as  the 
proposal  provides  an  acceptable  level  of 
safety.  Send  your  proposal  to  the  FAA 
,  manager  identified  in  the  directive.  At 


the  same  time,  if  you  are  an  operator, 
provide  a  copy  to  your  assigned  FAA 
Principal  or  Aviation  Safety  Inspector. 
Include  the  specific  actions  you  are 
proposing  to  address  the  luisafe 
condition.  The  Inspector  may  add 
conunents  and  send  them  to  the  FAA 
Manager.  You  may  use  the  alternative 
you  propose  only  if  the  Manager 
approves  it. 

f  39.19  Where  can  I  gst  Information  atwut 
any  other  meens  of  complying  approved  tw 
FAA? 

The  office  identified  in  an 
airworthiness  directive  as  responsible 
for  approving  alternative  means  of 
compl}dng  can  provide  information 
about  the  existence  of  any  alternatives 
FAA  already  has  approved. 

139.21     How  can  I  get  a  special  flight 
permit  to  operals  my  aircraft  to  a  repair 
facility  to  do  the  woric  required  t>y  an 
airworthiness  directive? 

Unless  the  airworthiness  directive 
states  otherwise,  FAA  may  issue  you  a 
special  flight  permit  to  fly  your  aircraft 
to  a  place  where  you  can  meet  the 
airworthiness  directive's  requirements. 
To  ensiu«  aviation  safety,  the  FAA  may 
add  special  requirements  for  operating 
your  aircraft  to  a  place  where  the  repairs 
or  modifications  can  be  accomplished. 
The  FAA  may  also  decline  to  issue  a 
special  flight  permit  in  particular  cases 
if  we  determine  you  cannot  move  the 
aircraft  safely. 

§39.25    WhatdoJdolftheairwonhinees 
directive  conflicts  with  the  Service  Bulletin 
on  which  it  is  besed? 

In  some  cases  an  airworthiness 
directive  incorporates  by 'reference  a 
manufacturer's  service  bulletin.  In  these 
cases,  the  service  bulletin  becomes  part 
of  the  airworthiness  directive.  In  some 
cases  the  directions  in  the  service 
bulletin  may  be  modified  by  the 
airworthiness  directive.  If  there  is  a 
conflict  between  the  service  bulletin 
and  the  airworthiness  directive,  you 
must  follow  the  requirements  of  the 
directive. 

Issued  in  Wasliington,  DC,  on  November 
29,  2000. 

Ronald  T.  Wofnar, 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  01-420  Filed  1-11-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  NHTSA-2000-«298] 

Consumer  Information  Regulations; 
Federal  Motor  Vehicle  Safety 
StaiNlards;  Rollover  Resistance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Response  to  Comments,  Notice 
of  Final  Decision. 

SUMMARY:  The  agency  has  concluded 
that  consimier  information  on  the 
rollover  risk  of  passenger  cars  and  light 
multipurpose  passenger  vehicles  and 
trucks  will  reduce  the  number  of 
rollover  crashes  and  the  number  of 
injuries  and  fatalities  from  rollover 
crashes.  This  information  will  enable 
prospective  piuchasers  to  make  choices 
about  new  vehicles  based  on  differences 
in  rollover  risk  and  serve  as  a  market 
incentive  to  manufacturers  in  striving  to 
design  their  vehicles  with  greater 
rollover  resistance.  The  consumer 
information  program  will  also  inform 
drivers,  especially  those  who  choose 
vehicles  with  poorer  rollover  resistance, 
that  their  risk  of  harm  can  be  greatly 
reduced  with  seat  belt  use  to  avoid 
ejection. 

The  agency  has  decided  to  use  the 
Static  Stability  Factor  to  indicate 
rollover  risk  in  single-vehicle  crashes 
and  to  incorporate  the  new  rating  into 
NHTSA's  New  Car  Assessment  Program 
(NCAP).  As  part  of  these  ratings,  the 
agency  also  has  decided  to  note  vehicles 
that  are  equipped  with  "electronic 
stabihty  control"  technology,  which 
may  reduce  the  risk  of  a  vehicle  getting 
into  an  incipient  rollover  situation.  This 
notice  siunmarizes  the  comments 
received  in  response  to  the  agency's 
Jime  1,  2000  Request  for  Comment 
regarding  the  addition  of  rollover  ratings 
based  on  SSF  to  NCAP,  oiu'  response  to 
those  comments,  and  the  procedures 
and  protocol  we  will  use  to  implement 
a  new  rollover  consumer  information 
program. 

TOR  FURTHER  INFORMATION  CONTACT:  For 

the  most  up  to  date  vehicle  star  ratings 
call  the  Auto  Safety  Hotiine  at  888-327- 
4236  or  refer  to  NHTSA's  website  at 
www.nhtsa.dot.gov.  For  technical 
questions  you  may  contact  Gayle 
Dalrymple,  NPS-23,  Office  of  Safety 
Performance  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.  Washington, 
DC  20590.  Ms.  Dalrymple  can  be 


reached  by  phone  at  (202)  366-5559  or 
by  facsimile  at  (202)  493-2739.  For 
public  comments  and  other  information 
related  to  previous  notices  on  this 
subject,  please  refer  to: 

DOT  Docket  No.  NHTSA-200(>-6859, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590  (hours  10:00  a.m.  to  5:00  p.m. 
Monday  through  Friday)  or  on  the 
internet  at  www.dms.gov/search,  and 
Docket  No.  91-68;  Notice  3,  NHTSA 
Docket,  Room  5111,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  NHTSA 
Docket  hoiu^  are  from  9:30  am  to  4:00 
pm  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Background 

ni.  Discussion  of  Conunenters'  Issues 

A.  SSF  as  a  Measure  of  Rollover  Risk 

B.  NHTSA's  Statistical  Analysis  Linking 
SSF  to  Rollover  Rates 

C.  Comments  on  Practical  Problems  with 
SSF  Ratings 

D.  Consumer's  Ability  to  Understand  SSF 
as  a  Measure  of  Rollover  Risk  in  the 
Event  of  a  Single-vehicle  Crash 

E.  The  Question  of  Electronic  Stability 
Control 

F.  Alternative  Programs  Suggested  by 
Commenters 

G.  Commenters'  Desire  for  a  Minimum 
Standard  Based  on  a  Dynamic  Test 

rv.  Rollover  Information  Dissemination  using 

SSF  in  NCAP 
V.  Rulemaking  Analyses  and  Notices 
Appendix  I    Statistical  Analysis  in  Response 
to  Comments 

Appendix  n    Proposed  List  of  Test  Vehicles 
for  MY2001 

I.  Introduction 

This  notice  outlines  the  plan  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  use  to 
incorporate  a  new  rollover  rating  of  new 
cars  and  light  trucks  into  its  existing 
New  Car  Assessment  Program  (NCAP). 
NCAP  currently  gives  consumers 
crashworthiness  ratings  for  new  light 
vehicles  in  frontal  and  side  crashes.  The 
ratings  are  based  on  vehicle 
performance  with  respect  to  occupant 
injury  criteria  gathered  in  crash  tests 
and  are  presented  using  one  to  five 
stars,  one  star  for  the  highest  risk  and 
five  for  the  lowest.  We  intend  to  use  the 
same  star  rating  system  to  present  the 
risk  of  rollover  in  the  event  of  a  single- 
vehicle  crash.  One  star  would  represent 
a  Static  Stability  Factor  (SSF) 
corresponding  to  a  40  percent  or  greater 
risk  of  a  single-vehicle  crash  resulting  in 
rollover,  while  five  stars  would 
represent  an  SSF  corresponding  to  a  risk 
of  less  than  10  percent.  Static  Stability 
Factor  is  one-half  the  track  width  of  a 
vehicle  divided  by  the  height  of  its 
center  of  gravity.  As  part  of  the  rating 
based  on  SSF,  the  agency  also  has  to 


note  vehicles  that  are  equipped  with 
"electronic  stability  control" 
technology,  which  may  reduce  the  risk 
of  a  vehicle  getting  into  an  incipient 
rollover  situation. 

The  agency  requested  comments  on 
its  tentative  decision  to  implement  such 
a  program  on  Jime  1,  2000.^  The  closing 
date  for  comments  was  August  30,  2000. 
Twenty-five  commenters  responded. 
This  notice  addresses  the  major  issues 
presented  by  the  commenters,  our 
response  to  those  comments,  and  the 
procedures  and  protocol  we  will  use  to 
implement  a  rollover  consumer 
information  program  based  on  SSF.  For 
complete  backgroimd  and  rationale  for 
the  program,  please  see  the  Jime  1,  2000 
notice. 

n.  Background 

Rollover  crashes  are  complex  events 
that  reflect  the  interaction  of  driver, 
road,  vehicle,  and  environmental 
factors.  We  can  describe  the  relationship 
between  these  factors  and  the  risk  of 
rollover  using  information  from  the 
agency's  crash  data  programs.  We  limit 
our  discussion  here  to  light  vehicles, 
which  consist  of  (1)  passenger  cars  and 
(2)  multipiupose  passenger  vehicles  and 
trucks  imder  4,536  kilograms  (10.000 
pounds)  gross  vehicle  weight  rating 
(collectively,  "lieht  trucks"). ^ 

According  to  the  1999  Fatality 
Analysis  Reporting  System  (FARS), 
10,142  people  were  killed  as  occupants 
in  light  vehicle  rollovers,  including 
8,345  killed  in  single-vehicle  rollovers. 
Eighty  percent  of  tihe  people  who  died 
in  single-vehicle  rollovers  were  not 
using  a  seat  belt,  and  64  percent  were 
ejected  from  the  vehicle  (including  53 
percent  who  were  completely  ejected). 
FARS  shows  that  55  percent  of  light 
vehicle  occupant  fatalities  in  single- 
vehicle  crashes  involved  rollover.  The 
proportion  differs  greaUy  by  vehicle 
type:  46  percent  of  passenger  car 
occupant  fatalities  in  single-vehicle 
crashes  involved  rollover,  compared  to 
63  percent  for  pickup  trucks,  60  percent 
for  vans,  and  78  percent  for  sport  utility 
vehicles  (SUVs). 

Using  data  frt)m  the  1995-1999 
National  Automotive  Sampling  System 
(NASS)  we  estimate  that  253,000  light 
vehicles  were  towed  from  a  rollover 
crash  each  year  (on  average),  and  that 
27,000  occupants  of  these  vehicles  were 
seriously  injured  (defined  as  an 
Abbreviated  Injury  Scale  (AIS)  rating  of 
at  least  3).3  This  includes  205,000 


>  65  FR  34999  (June  1,  2000). 

^  Light  trucks  include  vans,  minivans,  sport 
utility  vehicles  (SUVs),  and  pickup  trucks  under 
4,536  kilograms  (10. 000  pounds)  gross  vehicle 
weight  rating. 

'  A  brokan  hip  is  an  example  of  an  AIS  3  injury. 
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single-vehicle  tow-away  rollovers  with 
19,000  serious  injuries.  Sixty-five 
percent  of  those  people  who  suffered  a 
serious  injury  in  single-vehicle  tow- 
away  rollovers  were  not  using  a  seat 
belt,  and  50  percent  were  ejected 
(including  41  percent  who  were 
completely  ejected).  Estimates  from 
NASS  are  that  81  percent  of  tow-away 
rollovers  occiured  in  single-vehicle 
crashes,  and  87  percent  (178,000)  of  the 
single-vehicle  rollover  crashes  occurred 
after  the  vehicle  left  the  roadway. 

Based  on  the  1995-1999  General 
Estimates  System  (GES)  data  we 
estimate  that  241,000  light  vehicles 
rolled  over  each  year  (on  average)  in 
police-reported  crashes,  and  that  57,000 
occupants  in  rollover  crashes  received 
injuries  rated  as  K  or  A  on  the  police 
injury  scale.  (The  police  KABCO  scale 
calls  these  injuries  "incapacitating,"  but 
their  actual  severity  depends  on  local 
practice.  "Incapacitating"  injury  may 
mean  that  the  injiuy  was  visible  to  the 
reporting  officer  or  that  the  officer 
called  for  medical  assistance.)  This 
includes  205,000  single-vehicle 
rollovers  with  46,000  K  or  A  injiuies. 
Fifty-four  percent  of  those  with  K  or  A 
injiuy  in  single-vehicle  rollovers  were 
not  using  a  seat  belt,  and  20  percent 
were  ejected  from  the  vehicle  (including 
18  percent  who  were  completely 
ejected).  Estimates  from  GES  are  that  16 
percent  of  light  vehicles  in  police- 
reported  single-vehicle  crashes  rolled 
over.  The  estimated  risk  of  rollover 
differs  by  vehicle  type:  13  percent  of 
cars  and  14  percent  of  vans  in  police- 
reported  single-vehicle  crashes  rolled 
over,  compared  to  24  percent  of  pickup 
trucks  and  32  percent  of  SUVs. 

The  data  presented  above  demonstrate 
that  rollover  crashes  create  a  serious 
safety  problem  and  that  a  reduction  in 
the  number  of  rollovers  can  make  a 
significant  contribution  to  motor  vehicle 
safety. 

m.  Discussion  of  Commenters'  Issues 

The  Request  for  Comment  (RFC)  was 
published  June  1,  2000.  The  comment 
period  closed  August  30,  2000.  Twenty- 
five  commenters  replied.  The 
respondents  were  vehicle  manufacturers 
and  their  associations,  testing 
laboratories,  independent  researchers, 
consumer  safety  groups,  an  insurance 
association,  a  trial  attorney,  and  two 
consumers.  Two  commenters  agreed 
with  the  inclusion  of  rollover  rating  in 
NCAP  as  it  was  presented  in  the  RFC. 
The  other  commenters  wfere  divided 
among  those  who  opposed  the  plan 
(manufacturers,  deeders,  testing  labs) 
and  those  who  thought  it  did  not  go  fai 
enough    that  a  minimum  standard, 
based  on  a  dynamic  test,  is  needed  for 


rollover  (trial  attorney,  consumer 
groups).  The  commenters  raised  issues 
in  four  areas: 

The  suitability  of  SSF  as  a  measure  of 
rollover  risk, 

•  Whether  NHTSA's  statistical 
analysis  linking  SSF  to  single- vehicle 
rollover  rates  was  correct, 

•  Whether  consumers  are  capable  of 
understanding  the  concept  of  single- 
vehicle  crash  as  exposure  to  rollover, 
and 

•  The  need  for  a  minimum  standard, 
or  consumer  information,  for  rollover 
based  on  a  dynamic  test. 
Alternative  consumer  information 
programs  for  rollover  prevention  were 
also  offered  by  some  commenters.  Those 
four  issues  and  the  alternative  programs 
are  discussed  in  this  section. 

A.  SSF  as  a  Measure  of  Rollover  Risk 

Many  respondents  to  the  RFC  believe 
that  SSF  is  not  a  good  measure  of 
rollover  risk  for  various  reasons. 
Comments  and  the  parties  that  made 
them  were  the  following: 

•  NHTSA  has  exaggerated  the 
importance  of  SSF  in  rollover  crashes. 
Vehicles  have  littie  to  do  with  rollover; 
the  driver  and  road  conditions  bear  so 
much  of  the  blame  that  the  vehicles 
should  not  be  rated  for  rollover. — ^The 
Alliance  of  Automobile  Manufacturers 
(Alliance),  Association  of  Import 
Automobile  Manufacturers  (AIAM) 

•  Isuzu  SSF  is  too  simplistic.  SSF 
ignores  tire  properties,  suspension 
compliance,  handling  characteristics, 
antilock  brakes,  electronic  stability 
control,  vehicle  shape  and  structiu« 
(post-impact  rollover),  and  tripping 
factors  (tires). — Alliance,  University  of 
Michigan  Transportation  Research 
Institute,  JCW  Consulting,  SiSan, 
Automotive  Testing  Inc.,  Toyota,  Isuzu, 
Honda 

1.  Origin  of  Static  Stability  Factor 

Static  Stability  Factor  is  not  a  measure 
of  rollover  resistance  invented  by  the 
agency.  It  was  introduced  to  the  agency 
in  1973  by  vehicle  manufacturers  as  a 
scientifically  valid  potential  substitute 
for  the  dynamic  maneuver  tests  the 
agency  wanted  to  develop  regarding 
untripped  on-road  rollover.*  The  Motor 
Vehicle  Manufacturers  Association 
(which  has  evolved  into  the  present 
Alliance  of  Automobile  Manufacturers) 
stated  the  following  about  SSF, 
"Although  this  method  does  not 
embrace  all  vehicle  factors  relating  to 
rollover  resistance,  it  does  involve  the 


*  In  1973,  NHTSA  published  an  Advance  Notice 
of  Proposed  Rulemaking  on  Rollover  Prevention  (38 
FR  9598.  April  18.  1973).  The  comments  cited  here 
can  be  found  in  NHTSA  Docket  No.  73-10:  Notice 
1,  conunenu  11  (MVMA)  and  14  (GM). 


basic  parameters  of  [sic]  influencing 
resistance." 

In  1973,  all  of  the  manufacturers 
opposed  NHTSA's  plans  for  a  standard 
regarding  rollover  prevention  in  extreme 
accident  avoidance  maneuvers  because 
of  their  expectation  of  negligible 
benefits,  concern  about  banning  vehicle 
types,  degradation  of  vehicle 
capabilities  including  braking  traction 
and  handling  performance,  and 
uiu^solved  problems  with  maneuver 
testing.  General  Motors  presented  a  very 
detailed  set  of  comments  that  remain 
relevant  today.  For  example,  its 
observations  on  the  effect  of  restraint 
use  on  rollover  fatality  rates  and  on  the 
breakdown  of  the  rollover  problem 
between  multi-vehicle  and  single- 
vehicle  crashes  and  on-road  and  off- 
road  incidences  are  largely  supported  by 
present  data.  Likewise,  its  discussion  of 
the  problems  of  maintaining  consistent 
pavement  surface  and  tire  traction 
properties,  the  use  of  automatic  controls 
and  outriggers,  the  types  of  maneuvers 
and  their  relationship  to  real  crashes  is 
still  meaningful.  We  also  think  its 
comments  regarding  SSF  (which  it 
called  geometric  stability  measurement) 
are  still  accurate.  General  Motors  said: 

Resistance  to  rollover  is  mainly  influenced 
by  the  following  factors: 

1.  Height  of  the  center  of  gravity. 

2.  Horizontal  distance  from  center  of 
gravity  to  wheel  track. 

3.  Capability  for  generating  large  forces  in 
the  lateral  direction  of  the  tire  contacts  due 
to  high  tire  friction. 

Lateral  forces  sufRcient  for  rollover  can 
result  from  severe  maneuvers  under  high  tire- 
road  friction  conditions;  from  collisions  with 
other  vehicles,  curbs,  or  road  furniture  (signs, 
lamp  posts,  guard  rails),  and  frxim  maneuvers 
in  roadside  soil  capable  of  sustaining  high 
lateral  forces. 

General  Motors  qualified  the 
discussion  as  pertaining  to  relatively 
simple  maneuvers,  but  cautioned 
against  the  use  of  "special"  braking  and 
steering  inputs  for  rollover  maneuver 
tests  as  unrepresentative  of  vehicle 
operation.  It  also  discussed  the  relative 
importance  of  secondary  vehicle 
characteristics  other  than  those  above 
which  are  the  components  of  SSF. 

It  was  noted  in  a  previous  section  that  the 
dominant  factors  in  flat  road  rollover 
resistance  are  the  center  of  gravity  height, 
track  width,  and  the  ability  of  the  tire-road 
interface  to  generate  high  levels  of  lateral 
force.  Suspension  geometry,  component 
stiffness  factors,  allowable  ride  travel,  and 
tire  stiffness  factors  also  exert  a  measurable 
influence  on  rollover  performance.  But.  these 
latter  factors  are  considered  to  be  of 
secondary  importance.  It  should  be  noted 
that  in  many  cases,  very  careful  laboratory 
tests  are  required  to  establish  the  influence 
of  suspension  modifications  on  rollover 
resistance. 
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In  its  conclusions.  General  Motors 
maintained  that  there  was  no  safety 
need  for  the  on-road  rollover  resistance 
standard  the  agency  intended  to  propose 
and  that,  if  the  agency  decided  to  act  at 
all,  it  should  pursue  consumer 
information  based  on  SSF. 

If  any  regulation  is  required,  some  benefit 
may  be  derived  at  minimal  cost  by  better 
informing  the  customer  of  relative  product 
rollover  performance,  so  he  can  assess  this 
vehicle  perfonnance  factor  in  making  his 
selection  in  a  free  market.  This  information 
could  be  based  on  geometric  stability 
measurements  for  the  full  range  of  highway 
vehicles. 

This  comment  was  made  before  the 
NCAP  program  was  established  to 
provide  consumer  information  on  safety 
performance  and  before  the  consumer 
was  faced  with  such  a  large  range  of 
geometric  stability  (SSF)  in  non- 
commercial passenger  vehicles.  Also, 
most  of  the  practical  difficulties  in 
seeking  objective,  relevant  and 
repeatable  driving  maneuver  tests 
discussed  by  General  Motors  in  1973 
remain  imsolved.  Note  that  GM 
suggested  the  static  laboratory 
measurement  as  a  substitute  for 
maneuver  tests  when  onJy  on-road 
untripped  rollover  was  under 
consideration.  This  is  an  even  stronger 
endorsement  of  static  measurements 
than  that  represented  by  NHTSA's 
reasons  for  using  SSF  for  consumer 
information  on  all  single-vehicle 
rollovers,  tripped  and  untripped.^ 

We  view  the  rollover  safety  problem 
as  95  percent  a  problem  of  tripped 
rollover  and  five  percent  a  problem  of 
on-road  untripped  rollover.^  Maneuver 


'  Untripped  rollover  is  a  rollover  induced  by  tire 
friction  with  the  driving  surface  alone,  resulting 
from  a  driving  maneuver  and  usually  occumng  on 
the  roadway.  Tripped  rollovers  usually  occur  when 
a  vehicle  runs  off  the  roadway  and  the  tires  and 
wheels  contact  a  tripping  mechanism  (curb,  soft 
soil,  pavement  drop  off)  which  causes  the  vehicle 
to  roll.  A  much  smaller  number  of  tripped  rollovers 
occur  on  the  road  as  a  result  of  the  wheel  rim 
digging  into  the  pavement  during  an  extreme 
maneuver.  Whether  or  not  a  vehicle  rolls  when  it 
encounters  a  tripping  mechanism  is  highly 
dependent  on  the  geometric  properties  represented 
by  SSF.  In  an  untripped  rollover,  SSF  is  still  very 
important,  but  other  factors  come  into  play  (such 
as  tire  properties).  Therefore,  GM's  suggestion  to 
use  SSF  to  characterize  a  vehicle's  tendency  for 
untripped  rollover  was  a  very  strong  endorsement 
of  the  relationship  between  SSF  and  vehicle 
rollover. 

»In  1998.  the  agency  was  performing  research  on 
driving  maneuvers  to  see  if  we  could  develop  a  way 
to  ameliorate  the  incidence  of  onroad,  untripped 
rollover,  which  we  estimated  at  the  time  to  be  less 
than  10  percent  of  rollover  crashes.  The  American 
Automobile  Manufacturers  Association  (one  of  the 
predecessors  of  the  Alliance)  contracted  with 
Calspan  Corporation  to  review  all  the  cases  in 
NHTSA's  Crashworthiness  Data  System  coded  as 
untripped  to  try  to  demonstrate  that  we  were 
misplacing  our  research  fiinds  on  a  very  small 
problem.  Consequently  our  National  Automotive 


tests  do  not  represent  tripped  rollover. 
Once  the  vehicle  is  in  a  tripping 
situation  (e.g.,  has  left  the  road),  tire 
traction  is  largely  irrelevant  to  tripped 
rollover.  Center  of  gravity  height  and 
track  width  (and  to  a  much  lesser  extent 
roll  moment  of  inertia)  are  the  only 
vehicle  properties  with  general 
applicability  to  tripped  rollover 
situations.  So,  in  95  percent  of  rollovers, 
these  vehicle  properties  would  be  the 
most  relevant  vehicle  influences  on  the 
likelihood  of  rollover.  In  the  five 
percent  of  the  problem  involving 
untripped  rollover,  a  choice  exists 
between  using  static  measurements  and 
performance  in  maneuver  tests.  To  get 
data  to  make  an  informed  choice 
between  the  two,  NHTSA  conducted  a 
maneuver  test  program  using  12 
vehicles  in  1998.  That  testing  confirmed 
General  Motors'  opinion  of  25  years 
earlier  that  the  static  measurements 
correspond  well  to  dynamic  maneuver 
tests. ^  It  also  confirmed  that  the 
problems  with  maneuver  testing  ' 
identified  by  GM  in  1973  are  still  largely 
imresolved  today.  Accordingly,  we 
concluded  in  our  Jime  2000  notice  that 
there  were  no  practical  improvements  in 
rating  overall  rollover  resistance  to  be 
gained  at  this  time  by  using  something 
other  than  static  measurements. 

2.  The  Importance  of  the  Effect  of  SSF 
on  Rollover  Rate 

When  the  agency  first  sought  public 
comment  on  rollover  issues  in  1973,  the 
industry's  position  was  that  the 
frequency  of  untripped  on-road 
rollovers  was  too  low  to  justify 
significant  vehicle  modifications  and 
constraints  on  futiue  vehicle  design. 
The  vehicle  manufactiuers  questioned 
the  benefit/cost  relationship  and 
practicability  of  a  minimum  standard  on 
rollover  resistance,  but  they  did  not 
deny  the  relationship  between  SSF  and 
rollover  crashes.  The  agency's  June  2000 
plan  for  consiuner  information  on 
rollover  resistance  expressed 
considerable  agreement  with  the  1973 
industry  position  on  rollover  and 
offered  a  statistical  study  of  modem 
crash  data  in  order  to  quantify  the 
relationship  between  SSF  and  the 


Sampling  System  team  did  its  own  audit  of  the 
1992-96  rollover  data  and  concluded  that  some 
tripped  rollovers  were  miscoded  as  imtripped 
rollovers  (typically  these  were  onroad  rollovers  in 
which  the  vehicle  was  sliding  sideways  and  tripped 
on  its  own  wheel  rim).  Using  corrected  1992-96 
data,  our  National  Center  for  Statistics  and  Analysis 
estimated  that  3.7  percent  of  rollovers  are  untripped . 
and  3.5  percent  are  both  untripped  and  onroad, 
while  4.4  percent  of  single-vehicle  rollovers  are 
untripped.  (Research  Note.  "Passenger  Vehicles  in 
Untripped  Rollovers,"  September  1999.) 

^  See  the  June  1 ,  2000  Request  for  Comments  for 
a  summary  of  that  reseiarch. 


incidence  of  rollovers  occurring  in 
single- vehicle  crashes.  The  Alliance 
responded  in  August  2000  with  the 
position  that  vehicle  characteristics  are 
now  deemed  largely  irrelevant  to  the 
occurrence  of  rollover  crashes  and 
consumer  information  on  vehicle 
rollover  resistance  is  inherently 
misleading.  The  Alliance  provided  a 
statistical  study  purporting  to 
demonstrate  that  the  influence  of  SSF 
was  limited  to' three  to  eight  percent  of 
the  variability  between  vehicles  in 
rollover  crashes. 

While  the  laws  of  physics  prove 
beyond  question  that  vehicles  with  low 
SSF  roll  over  at  lower  lateral 
accelerations  than  vehicles  with  high 
SSF,  the  effect  of  SSF  must  be  shown  to 
have  a  significant  influence  on  the 
outcome  of  actual  crashes  (rollover  vs. 
no  rollover)  to  be  worth  using  for 
consumer  information.  It  is  a  fact  that 
types  of  vehicles  with  SSFs  lower  than 
passenger  cars,  as  a  group,  have  greater 
numbers  of  rollover  crashes  than 
passenger  cars,  either  as  a  percentage  of 
all  crashes  (passenger  cars,  1.6  percent; 
vans,  2.0  percent;  pickup  trucks,  3.7 
percent;  SUVs,  5.1  percent)  or  as  a 
percentage  of  single-vehicle  crashes 
(passenger  cars,  13  percent;  vans,  14 
percent,  pickup  trucks,  24  percent; 
SUVs.  32  percent).  The  Alliance 
attributes  these  differences  primarily  to 
differences  in  the  driver  and  road 
conditions  associated  with  the  various 
vehicle  types,  rather  than  to  the 
characteristics  of  the  vehicles.  For 
example,  if  young  males  using  alcohol 
and  driving  on  rural  roads  with  high 
speed  limits  are  over-represented  as 
drivers  of  four-wheel  drive  pickup 
trucks  in  crashes,  could  these  road-use 
variables  outweigh  the  vehicle  property 
to  the  point  of  insignificance? 
According  to  the  current  industry  view, 
the  correlation  between  the  SSF  of  a 
vehicle  and  its  ability  to  attract  risky 
drivers  who  operate  vehicles  under 
adverse  road  conditions  is  the 
fundamental  reason  vehicles  with  low 
SSF  are  involved  in  a  higher  proportion 
of  rollover  crashes. 

The  agency  agrees  that  driver 
behavior  and  road  conditions  are 
significant  factors  in  understanding  why 
single-vehicle  crashes  of  any  type  occiu', 
and  that  they  have  a  strong  influence  on 
whether  single-vehicle  crashes  result  in 
rollover.  However,  we  think  that  the 
rollover  resistance  of  the  vehicle 
represented  by  SSF  also  exerts  a  strong 
influence  on  whether  single-vehicle 
crashes  result  in  rollover.  The  statistical 
study  in  our  previous  notice  attempted 
to  address  the  important  question  of 
whether  road-use  differences  between 
vehicles  relegate  their  difference  in 
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rollover  resistance  to  insignificance  in 
actual  crash  experiences.  We  analyzed 
state  accident  reports  in  six  states 
(1994-1997)  on  184,726  single-vehicle 
crashes  with  36.575  rollovers  involving 
100  vehicle  make/models.  The  road-use 
variables  available  in  all  six  states 
identified  male  drivers,  young  drivers, 
alcohol  involvement,  darkness,  wet  or 
icy  surface,  speed  limit  55  mph  or  , 
greater,  storm,  hill,  and  curve.  We  used 
multiple  linear  regression  because  its 
"R-squared  statistic"  provided  an 
intuitive  method  of  comparing  the 
explanatory  power  of  individual 
variables  and  because  we  could  control 
the  effect  of  the  large  differences  in  the 
number  of  crash  samples  for  the  various 
vehicles.  Each  vehicle  was  represented 
by  its  SSF  and  the  average  of  each  road- 
use  variable  over  the  number  of  crashes 
in  each  state.  Systematic  differences 
between  states  in  rollover  rate  due  to 
factors  such  as  accident  reporting 
thresholds  were  accommodated  by  the 
inclusion  of  a  dummy  variable  for  each 
state.  The  "R-squared  statistic"  for  the 
complete  model  was  0.88,  indicating 
that  the  model  explained  88  percent  of 
the  observed  differences  in  rollover  rate 
per  single-vehicle  crash  between  the 
vehicle  make/models. 

The  linear  regression  that  used  only 
the  SSF  and  the  state  dimuny  variables 
as  predictor  variables  had  an  "R- 
squared"  of  0.73.  which  means  that 
almost  three-quarters  of  the  variability 
in  rollover  risk  between  vehicle  models 
is  explained  by  the  SSF  plus  the 
adjustments  for  state-to-state  differences 
in  crash  reporting.  This  is  greater  than 
the  "R-squared"  for  the  best  model  that 
used  only  the  road-use  variables  plus 
the  state  dummy  variables  (0.58).  Thus, 
the  SSF  appears  to  have  greater 
explanatory  value  than  the  combination 
of  the  road-use  variables.  We  conclude 
that  the  SSF  is  not  relegated  to 
insignificance  by  the  road-use  variables 
in  describing  rollover  risk. 

The  Alliance  comment  criticized  the 
agency's  use  of  linear  regression  because 
it  operates  on  averages  of  road-use 
variables  and  cannot  consider  the 
possible  interaction  among  variables. 
For  example,  the  linear  regression 
model  would  consider  that  the  crashes 
of  a  particular  make/model  may  involve 
30  percent  young  drivers,  20  percent 
with  alcohol  involvement  and  15 
percent  on  curves,  but  it  cannot 
distinguish  crashes  in  which  all  of  the 
factors  were  present  simultaneously. 
The  Alliance  used  logistic  regression 
rather  than  linear  regression  in  its 
analysis.  Logistic  regression  operates  on 
every  individual  crash  circumstance 
sampled,  rather  than  on  averages  of  the 
road-use  variables  for  crashes  of  each 


make/model,  and  thus  can  consider 
interactions  among  variables.  It  is  a 
popular  statistical  tool  in  the  health 
sciences.  The  Alliance  also  introduced 
the  concept  of  scenario  risk  in  its 
logistic  regression  model.  In  this 
technique,  each  combination  of  road-use 
variables  (with  some  states  providing  as 
many  as  14  variables)  is  a  scenario. 
Scenario  risk  becomes  a  continuous 
variable. 

Appendix  I  of  this  notice  presents  a 
new  statistical  study  which  adds 
another  year  of  state  crash  data  to  the 
database  of  our  previous  notice  and 
contrasts  analyses  of  the  crash  data 
using  logistic  regression  of  individual 
variables  and  risk  scenarios  to  the  linear 
regression  method  used  in  the  previous 
notice.  We  found  that  it  made  very  little 
difference  to  the  logistic  regression 
models  whether  the  road-use  variables 
were  used  as  individual  variables  or 
combined  to  form  risk  scenarios,  but 
that  the  curve  estimating  rollovers  per 
single-vehicle  drash  produced  by  the 
logistic  regression  was  slightly  different 
from  that  previously  reported  for  linear 
regression. 

The  estimated  risk  of  rollovers  per 
single-vehicle  crash  is  six  times  as  high 
for  a  vehicle  with  an  SSF  of  1 .00  as  for 
a  vehicle  with  an  SSF  of  1.53  (the  range 
of  the  observed  data)  based  on  the  linear 
regression  model.  The  average  slope  of 
the  rollover  risk  versus  SSF  curve  for 
the  linear  regression  model  (Figure  1)  in 
the  range  of  observed  data  was  -0.713. 
The  slope  of  the  corresponding  curve  of 
the  logistic  models  is  -  0.598  or 
-  0.580,  depending  on  whether  we  use 
the  individual  variables  or  the  scenario- 
risk  variable.  Both  the  linear  and  logistic 
approaches  produced  models  that  fit  the 
data  well,  and  both  estimated  a 
coefficient  for  the  SSF  term  that  was 
very  important  (in  terms  of  statistical 
significance  and  the  magnitude  of  the 
effect). 

The  linear  regression  is  judged  by  the 
"R-squared",  a  measure  of  fit  that  is 
familiar  to  many  people.  The  logistic 
regression  is  less  well  known,  but  it  also 
has  a  standard  measure  of  fit.  the 
association  of  predicted  probabilities 
emd  observed  responses.  The  percentage 
of  concordant  pairs  for  our  logistic 
models  was  very  high  (for  example,  it 
was  71.4  percent  for  the  six-state 
combined  model). 

We  can  also  measure  the  "Chi-square" 
value  for  the  coefficient  of  the  SSF  term 
in  each  model  to  describe  the 
significance  of  that  term.  Logistic 
regression  models  were  calculated  for 
the  original  six  states,  plus  Ohio  and 
New  Mexico,  which  report  rollover  only 
if  it  is  the  first  harmful  event.  In  seven 
of  the  eight  states,  the  "Chi-square" 


statistic  for  SSF  is  greater  than  for  any 
of  the  other  variables  in  the  logistic 
model  using  individual  variables.  In  the 
logistic  model  using  scenario  risk  to 
combine  all  the  variables  except  SSF, 
the  "Chi-square"  statistic  for  SSF  is 
greater  than  that  of  the  scenario  risk 
variable  in  three  of  the  eight  states.  This 
result  also  contradicts  the  Alliance's 
assertion  that  SSF  is  relegated  to 
insignificance  by  the  importance  of 
road-use  variables  on  the^rollover 
experience  of  vehicles  in  use. 

The  Alliance's  assertion  that  the  effect 
of  SSF  on  rollover  is  negligible  was  not 
a  consequence  of  the  possible 
superiority  of  logistic  regression  over 
linear,  nor  of  the  use  of  scenario  risk 
rather  than  individual  variables. 
Instead,  the  Alliance  assertion  depends 
upon  a  subtle  change  in  the  definition 
of  the  variables  which  serve  as 
alternatives  to  SSF  in  explaining 
rollovers. 

NHTSA  used  the  nimiber  of  police- 
reported  single-vehicle  crashes  as  a 
measiu«  of  each  make/model's  exposure 
to  rollover  risk.  We  did  not  include 
collisions  with  pedestrians  or  animals 
in  the  roadway  in  our  definition  of 
single-vehicle  crashes  because,  while 
those  crashes  generate  a  police  report, 
the  collision  itself  poses  no  risk  of 
rollover  of  the  vehicle.  Our  sample  size 
was  large  enough  that  we  did  not  need 
to  further  investigate  pedestrian  and 
animal  crashes  for  relevance.  We  did 
include  collisions  with  parked  vehicles 
because  they  represented  a  type  of 
roadway  departure  and  a  collision  with 
a  fixed  object,  although  these  collisions 
offer  the  least  exposure  to  typical 
tripping  mechanisms. 

Our  analysis  examined  the  effects  of 
road-use  variables  because  their 
correlations  with  SSF  were  the  basis  of 
an  alternative  theory  of  rollover 
causation.  It  is  plausible  that  the  greater 
rate  of  rollover  of  vehicles  with  low  SSF 
is  not  caused  by  low  SSF  but  rather  by 
characteristics  of  drivers  and  roads 
which  happen  to  be  correlated  with  low 
SSF  vehicles.  The  example  of  young 
males  being  the  predominant  driver 
population  of  particularly  low  SSF 
pickup  trucks  shows  that  this 
alternative  has  plausibility. 

However,  the  Alliance  departed  from 
the  road-use  variables  as  alternative 
causes  of  rollover.  The  Alliance  analysis 
was  not  an  explanation  of  alternative 
theories  of  rollover  causation  but  rather 
an  attempt  to  show  that  there  is  little, 
if  any,  effect  of  SSF  on  rollover 
causation.  To  do  this,  the  Alliance 
created  a  category  of  "non-vehicle" 
variables.  This  category  allowed  the 
addition  of  one  variable  whose  effect 
overwhelmed  the  effects  of  all  other 
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variables.  That  variable  was  "first 
harmful  event,  collision  with  a  traffic 
unit."  It  separated  crashes  which  were 
collisions  with  pedestrians,  animals  or 
parked  vehicles  from  other  single- 
vehicle  crashes.  In  essence,  the  extra 
variable  separates  crashes  with 
minimum  exposiue  to  tripping 
mechanisms  from  all  other  single- 
vehicle  crashes.  This  would  seem  to  be 
a  meaningless  addition  because  there  is 
no  reason  to  expect  a  significant 
correlation  between  SSF  and  collisions 
with  pedestrians,  animals  and  parked 
vehicles.  However,  it  sets  up  what  the 
Alliance  calls  its  "low  risk  scenario" 
which  serves  as  a  basis  for  comparison 
of  rollover  risk  factors. 

The  Alliance  then  compared  the  effect 
on  rollover  risk  of  increased  SSF  to  the 
effect  on  rollover  risk  made  by  moving 
from  the  scenarios  of  actual  crashes  to 
the  "low  risk  scenario".  The  effect  on 
rollover  risk  of  moving  actual  crash 
scenarios  to  the  "low  risk  scenario"  is 
essentially  the  effect  on  rollover  risk  of 
eliminating  tripping  mechanisms.  The 
effect  is  huge.  In  simplified  terms,  the 
Alliance  has  argued  diat  the  effect  on 
tripped  rollover  gained  by  an  increase  of 
SSF  is  minimal  compared  to  the  effect 
on  tripped  rollover  of  removing  tripping 
mechanisms.  The  statistical  study  in 
Appendix  I  includes  a  discussion  of 
how  this  type  of  analysis,  in  which 
characteristics  of  the  crash  itself  are 
used  to  define  the  risk  scenarios,  is 
eqiially  useful  for  "demonstrating"  that 
seat  belts  have  negligible  safety  benefit. 

We  do  not  find  the  Alliance  analysis 
persuasive.  It  may  well  be  true  that 
changing  a  single-vehicle  run-off-the- 
road  crash  (where  there  is  a  high  risk  of 
rollover)  into  a  crash  in  which  the 
vehicle,  for  example,  hits  an  animal  in 
the  road  (where  there  is  no  risk  of 
rollover)  virtually  eliminates  the  risk  of 
rollover,  and  may  do  far  more  to 
minimize  rollover  risk  than  changing 
any  single  vehicle  or  driver  factor. 
However,  the  point  of  this  is  unclear. 
One  could  also  show  that  if  vehicles 


could  fly,  there  would  be  far  fewer 
rollover  crashes,  based  on  the 
experience  of  actual  aircraft.  Since 
vehicles  can  not  fly,  and  run-off-the- 
road  crashes  can  not  be  changed  into 
different  types  of  crashes,  positing  these 
impossibilities  as  a  means  of  analyzing, 
or  addressing,  the  real  world  problem  of 
more  than  10,000  Americans  dying  each 
year  in  rollover  crashes  does  not  seem 
either  helpful  or  insightful. 

NHTSA  seeks  ways  to  address  real 
world  safety  problems  constructively.  In 
the  real  world,  driver  and  roadway 
factors  are  certainly  important  factors  in 
all  crashes,  including  rollovers.  That  is 
why  NHTSA  spends  so  much  effort  to 
increase  belt  use,  reduce  speeding, 
eliminate  impaired  driving,  and  so 
forth.  However,  the  vehicle  is  also  a 
significant  factor  in  crash  safety.  If  we 
take  the  driver  and  roadway  conditions 
as  givens  (for  example,  a  young  male 
driver  in  a  rural  area),  the  physical 
attributes  of  different  vehicles 
determine  different  outcomes  when,  for 
example,  the  vehicle  drops  two  wheels 
off  the  road,  and  the  driver  responds 
incorrectly.  Some  vehicles  will  roll  over 
much  more  often  than  others  in  these 
situations.  Such  vehicle  differences 
have  been  shown  to  strongly  correlate 
with  rollover  resistance  expressed  by 
SSF.  We  believe  the  American  public 
should  have  this  information  available 
to  consider  when  making  purchase 
decisions. 

B.  NHTSA's  Statistical  Analysis  Linking 
SSF  to  Rollover  Rates 

The  Alliance  commented  that  the 
method  NHTSA  used  to  analyze  the 
statistical  relationship  between  state 
crash  data  and  SSF  used  in  the  RFC 
failed  to  take  into  accoimt  possible 
interactions  between  the  various  non- 
vehicle  variables,  and  therefore 
underestimated  the  role  of  the  non- 
vehicle  factors  in  rollover  risk.  The 
possible  interaction  between  alcohol 
involvement  and  the  crash  occurring  on 
a  curve  in  a  particular  crash  was  given 


as  an  example.  The  commenter 
suggested  using  logistic  regression  to 
resolve  the  problem  of  variable 
interaction. 

As  introduced  in  the  previous  section. 
Appendix  I  of  this  notice  presents  a  new 
statistical  study  which  adds  another 
year  of  state  crash  data  to  the  database 
relied  on  in  our  previous  notice  and 
contrasts  analyses  of  the  crash  data 
using  logistic  regression  of  individual 
variables  and  risk  scenarios  to  the  linear 
regression  method  used  in  the  previous 
notice.  The  model  ciurves  estimating 
rollovers  per  single-vehicle  crash  using 
logistic  regression  were  nearly  identical 
regardless  of  whether  the  road-use 
variables  were  entered  individually  or 
as  combinations  in  risk  scenarios. 
However,  logistic  regression  does 
produce  a  slightly  different  curve 
estimating  rollovers  per  single-vehicle 
crash  &x»m  that  previously  reported  for 
linear  regression. 

Figiu«  1  shows  the  comparison 
between  the  updated  linear  regression 
analysis  of  the  summarized  data  and  the 
two  logistic  models  (the  six-state  models 
using  either  the  individual  variables  or 
the  scenario-risk  variable).  The  linear 
regression  curve  of  the  previous  notice 
was  essentially  unchanged  by  the 
addition  of  another  year  of  state  crash 
data  (for  a  toted  of  226,117  single-vehicle 
crashes  with  45,574  rollovers).  The 
logistic  models  are  very  similar  to  each 
other,  and  all  the  models  indicate  that 
the  SSF  is  very  important  in 
imderstanding  rollover  risk.  As  noted 
previously,  the  average  slope  of  the 
rollover  risk  vs.  SSF  curve  estimated  by 
the  linear  regression  model  in  the  range 
of  observed  data  was  -  0.713,  and  the 
average  slope  of  the  corresponding 
curve  of  the  logistic  models  is  -0.598 
or  -  0.580,  depending  on  whether  we 
use  the  individual  variables  or  the 
scenario-risk  variable.  Also,  logistic 
regression  estimates  a  greater  risk  of 
rollover  than  does  linear  regression  for 
vehicles  with  SSFs  higher  than  1.10. 
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Figure  1    National  rollover  rate  estimated  from  six  states,  linear  and  logistic  models 


BILLING  CODE  4910-59-C 

The  logistic  regression  and  linear 
regression  separate  the  effects  of  vehicle 
rollover  resistance  and  those  of  road-use 
variables  by  different  processes,  and  the 
logistic  regression  predicts  a  curve  with 
a  lower  average  slope.  The  Alliance 
commented  that  logistic  regression 
considers  the  potential  effect  of 
variables  in  combination  which  may 
intensify  or  dilute  their  individual 
effects,  but  that  linear  regression  would 
neglect  combination  effects.  With  this 
possibility  in  mind,  we  considered 
whether  the  use  of  the  curve 
corresponding  to  logistic  regression  on 
individual  variables  would  serve  as  a 
better  basis  of  rollover  risk  for  the 
vehicle  star  ratings  than  the  linear 


regression  curve  proposed  in  our  June  1 , 
2000  notice. 

The  proposed  rating  system  was  based 
on  equal  intervals  of  risk  and  positioned 
the  five-star  level  at  a  value  of  SSF 
achievable  by  favorably  designed  family 
sedans.  It  also  positioned  the  one-star 
range  where  it  captured  some  popular 
SUVs  and  pickup  trucks  of  the  recent 
past.  The  manufacturers  of  the  one-star 
vehicles  generally  have  improved  the 
current  versions  of  the  equivalent 
vehicles  to  the  two-star  level,  but  we 
believe  the  one-star  rating  ceiling  would 
be  stringent  enough  to  discoiuage 
companies  from  returning  to  old  design 
practices  or  from  importing  less 
advanced  vehicles.  A  fortuitous  feature 
of  the  ratings  based  on  the  linear 


regression  curve  was  that  reasonable 
one-star  and  five-star  SSF  boundaries 
occurred  at  predicted  levels  of  rollover 
risk  of  10  percent  and  40  percent, 
permitting  three  equal  intervals  of  risk 
between  them  divisible  by  ten  for  the 
two-star,  three-star  and  four-star 
boundaries.  Having  the  star  rating 
intervals  boimded  at  10,  20,  30  and  40 
percent  rollover  risk  levels  would  make 
the  meaning  of  the  ratings  easier  to 
explain  to  consumers.  Figiu«  2  presents 
the  proposed  rating  system  in  graphical 
form.  The  updated  linear  regression 
ciu^e  in  Figure  1  is  nearly  identical  to 
the  linear  regression  curve  in  Figure  2, 
except  that  it  would  set  the  one  star 
boimdary  for  40  percent  rollover  risk  at 
1.03  instead  of  1.04. 
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Figure  2    Star  rating  intervals  presented  in  June  2000  notice,  based  on  linear  regression 


BILLING  CODE  4910-S9-C 

We  considered  the  merits  of  the 
various  ways  in  which  the  rollover  risk 
versus  SSF  curve  produced  by  logistic 
regression  (Figure  1 ,  Individual 
Variables)  could  be  used  to  replace  that 
produced  by  linear  regression  (also  in 
Figure  1)  as  the  basis  for  defining 
rollover  risk  in  the  rating  system.  If  the 
proposed  rating  intervals  in  terms  of 
SSF  (1.04,  1.12, 1.24, 1.45)  were 
maintained,  they  would  no  longer 
satisiy  their  rationale  of  representing 
equal  increments  of  rollover  risk  in  a 
single- vehicle  crash.  Conversely,  if  the 
risk  intervals  at  10,  20,  30  and  40 
percent  are  maintained,  the  one-star  SSF 
level  would  become  1.01  and  the  five- 
star  level  would  become  1.51.  A  one-star 
level  of  1.01  is  so  low  that  we  know  of 
only  one  vehicle  (not  in  ciurent 
production)  that  it  would  describe. 
Similarly,  a  five-star  level  of  1.51 
appears  to  be  out  of  reach  for  even  the 
most  stable  family  sedans  which  have 


demonstrated  very  good  performance  in 
resisting  rollover.  We  believe  that 
maintaining  the  10,  20,  30  and  40 
percent  star  boundaries  with  the  logistic 
regression  curve  would  have  the 
practical  effect  of  replacing  the  five-star 
rating  system  with  a  three-star  rating 
system.  At  the  low  end  of  the  SSF  scale, 
the  distinction  between  some 
historically  poor  performing  vehicles 
and  their  improved  replacements  would 
be  lost.  At  the  higher  end  of  the  SSF 
scale,  the  distinction  between  some  very 
good  performing  mid-sized  and  large 
sedans  and  some  clearly  poorer 
performing  sub-compacts  would  be  lost. 

It  would  appear  that  the  best  way  to 
incorporate  the  rollover  risk  levels 
estimated  by  logistic  regression  while 
maintaining  the  usefulness  of  the  rating 
system  to  the  consumer  is  to  maintain 
the  proposed  one-star  and  five-star 
boundaries  as  closely  as  possible.  This 
approach  would  require  adjustment  of 
the  equal  risk  intervals  between  the  one- 


and  five-star  boundaries  to  reflect  the 
difference  in  average  slope  between  the 
linear  regression  curve  and  the  logistic 
regression  curve.  A  five-star  boundary  of 
1.46  corresponds  to  a  rollover  risk  of 
less  than  12  percent  on  the  logistic . 
regression  curve.  (The  previous        \ 
boimdary  of  1.45  would  require  a 
statement  of  risk  of  12.1  percent  which 
would  not  be  desirable  for  consumer 
information).  Similarly,  a  one-star 
boundary  of  1.05  would  correspond  to 
a  rollover  risk  greater  than  36  percent. 
These  one-star  and  five-star  boundaries 
would  allow  for  equal  risk  intervals  of 
eight  percentage  points  between  the 
other  star  boundaries.  A  change  from  10 
percent  risk  intervals  to  eight  percent 
risk  intervals  would  be  proportional  to 
the  difference  in  average  slope  between 
the  linear  regression  curve  and  the 
logistic  regression  curve.  Figure  3 
illustrates  this  idea  for  using  the  logistic 
curve  in  a  revised  rating  system  in  a 
graphical  form  comparable  to  Figiu'e  2. 
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Figure  3    Possible  star  rating  intervals  based  on  logistic  regression 


However,  this  idea  also  has  serious 
drawbacks.  It  would  move  the  three  star 
level  from  1.13  SSF  to  1.17  and  the  fouir 
star  level  fit)m  1.25  to  1.29  because  the 
logistic  regression  shows  less  of  the 
asymptotic  shape  of  the  raw  data  (Figure 
1  of  Appendix  1)  than  does  the  linear 
regression  (of  the  log  of  SSF)  curve 
previously  proposed.  This  is  troubling 
for  two  reasons.  The  shape  of  the 
original  linear  regression  curve 
conforms  better  than  does  the  logistic 
regression  curve  to  the  expectation  that 
a  given  increase  in  SSF  produces  a 
substantially  greater  benefit  for  a  vehicle 
with  a  low  SSF  than  for  one  with  a  high 
SSF.  Also,  NHTSA  believes  that  the 
proposed  star  rating  levels  may  have 
become  design  goals  for  manufacturers 
seeking  to  improve  rollover  resistance. 
A  change  in  star  rating  levels  at  this 
time  may  have  the  counterproductive 
effect  of  den3ang  manufacturers 
recognition  for  substantial 
improvements  in  rollover  resistance  of 
vehicle  designs. 

While  we  do  not  deny  the  theoretical 
advantages  of  logistic  regression  cited 
by  the  Alliance  regarding  interactions 
between  road  use"  variables,  the 
similarity  in  ciuves  describing  rollover 
risk  as  a  function  of  SSF  in  the  linear 
and  logistic  regression  approaches 
suggests  that  such  interactions  do  not 
exert  a  ^eat  influence  on  the  effect  of 
SSF.  Therefore,  we  do  not  believe  that 


the  difference  in  risk  analysis  methods 
is  great  enough  to  compel  a  change  in 
the  proposed  star  rating  levels  to  the 
detriment  of  manufactiu'ers  who  are 
trjdng  to  achieve  them  and  to  the 
detriment  of  consumers  who  we  believe 
will  find  the  proposed  rating  system 
simpler.  We  also  note  that  the  Unear 
regression  curve  presents  a  more 
conservative  estimate  of  rollover  risk  for 
vehicles  with  SSF  greater  than  1.10,  and 
we  anticipate  vehicles  with  SSF  lower 
than  1.10  becoming  rare  in  light  of 
manuliacturers'  reported  efforts  at 
improving  rollover  resistance. 

The  rating  system  that  ^4HTSA  will 
use  to  define  rollover  risk  and  assign 
star  rating  is  based  on  the  updated 
linear  regression  ciuve  in  Figiue  1  of 
this  section.  It  would  be  described 
verbally  as  follows: 

One  Star  •:  Risk  of  Rollover  40 
percent  or  greater  in  a  single-vehicle 
crash  is  associated  with  SSF  1.03  or 
less. 

Two  Stars  ••:  Risk  of  Rollover  30 
percent  or  greater  but  less  than  40 
percent  is  associated  with  SSF  1.04  to 
1.12. 

Three  Stars  •••:  Risk  of  Rollover  20 
percent  or  greater  but  less  than  30 
percent  is  associated  with  SSF  1.13  to 
1.24. 

Four  Stars  ••••:  Risk  of  Rollover  10 
percent  or  greater  but  less  than  20 


percent  is  associated  with  SSF  1.25  to 
1.44. 

Five  Stars  •••••:  Risk  of  Rollover 
less  than  10  percent  is  associated  with 
SSF  1.45  or  more. 

C.  Comments  on  Practical  Problems 
with  SSF  Ratings 

1 .  Difficulty  of  Improving  Vehicles 

The  Alliance  and  the  import 
manufacttirers'  organization,  AlAM, 
asserted  that  improvements  in  a 
vehicle's  SSF  are  not  practicable  since 
SSF  is  largely  determined  by  its  vehicle 
type.  That  is,  the  track  widths  and  e.g. 
heights  of  pickups,  SUVs,  vans,  and 
passenger  cars  are  more  or  less  fixed 
within  certain  limits.  Significant 
changes  to  those  measurements  would 
simply  eliminate  the  vehicle  attributes 
which  are  common  to  the  category  and 
which  are  presumably  desirable  to 
consumers.  These  comments  noted,  for 
example,  that  significantly  lowering  the 
e.g.  (thus  raising  the  SSF)  of  an  SUV 
could  be  accomplished  by  decreasing 
groimd  clearance,  but  doing  so  might 
make  it  unappealing  compared  to  other 
vehicles  in  the  SUV  category. 
Conversely,  the  comments  contended 
that  marginal  changes  to  track  width 
and  e.g.  height  small  enough  to 
maintain  attributes  in  a  vehicle  category 
would  not  improve  rollover  risk.  They 
conclude  that  SSF  is  not  a  useful  design 


3396  Federal  Register / Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


criterion,  and  it  lacks  the  potential  to 
reduce  rollover  rates  if  current  vehicle 
types  are  to  be  preserved. 

We  disagree  that  significant 
improvement  in  SSF  will  necessarily 
eliminate  desirable  attributes  within  a 
class  of  vehicles.  We  are  aware  of  a 
recent  redesign  of  a  production  SUV  "  in 
the  U.S.  that  achieved  a  decrease  in  e.g. 
height  of  approximately  2.0  inches 
(along  with  a  significant  increase  in 
track  width)  while  actually  increasing 
the  ground  clearance.  We  estimate  those 
changes  represent  an  improvement  in 
SSF  equivalent  to  at  least  one  star  rating 
interval,  and  we  would  expect  a 
significant  decrease  in  rollover  risk  in 
single-vehicle  crashes. 

We  also  would  note  that  passenger 
car-based  SUV's  with  significandy 
better  SSFs  than  traditional,  truck-based 
SUVs  have  been  gaining  popularity  in 
the  absence  of  any  consumer 
information  program  for  rollover.  The 
range  of  SSF  among  ten  SUVs  in  our 
1998  SSF  measurements  of  a  group  of  32 
then-new  vehicles  was  equivalent  to  a 
rollover  risk  reduction  of  approximately 
14  percent  using  the  predictive  curve 
from  the  linear  regression  analysis 
explained  in  this  notice.  So-called 
"crossover"  vehicles  promise  even 
greater  improvement.  While  these 
vehicles  may  offer  less  of  some 
attributes  of  traditional  SUVs,  like 
overall  ride  height,  the  increasing 
popularity  of  crossover  vehicles 
indicates  that  those  attributes  may  be 
less  important  to  consiuners  than  the 
ones  which  they  maintain  in  common 
with  traditional  SUVs,  such  as  cargo 
room  and  traction  on  snowy  roads. 
Thus,  the  suggestion  that  no  changes  to 
current  vehicle  designs  are  possible 
without  significant  customer  resistance 
appears  to  be  an  assertion  unsupported 
by  what  has  happened  recenUy  in  the 
market. 

On  the  other  hand,  one  of  the  models 
that  scored  highest  among  the  ten  SUVs 
in  the  1998  measurements  was  a  more 
or  less  traditional  design,  i.e.,  it  was  not 
passenger  car-based.^  This  gives 
evidence  that  more  stable  light  truck 
design  is  not  incompatible  with 
traditional  design  attributes. 

The  fact  that  SUVs  are  seldom  used 
off-road  indicates  that  not  all  SUV 
buyers  really  want  off-road  capability. 
Buyers  who  are  aware  of  the  tradeoff  in 
risk  of  rollover  that  such  off-road 
capability  usually  entails,  may  decide 
they  can  obtain  the  attributes  they  want 
or  need  in  a  more  rollover-resistant 


*  Mitsubishi  Montsro  redMign  from  model  year 
(MY)  1991-99  design  to  MY  2000  version  of  the 
same  nameplate. 

*  Isuzu  Rodeo. 


'  vehicle.  As  a  contrasting  example, 
buyers  who  desire  passenger  and  cargo 
capacity  may  choose  a  van  or  minivan 
over  a  conventional  station  wagon  after 
deciding  that  their  priorities  outweigh 
the  increase  in  rollover  risk  associated 
with  that  choice. 

We  believe  that  vehicle  modifications 
to  improve  rollover  resistance  ratings, 
are  both  achievable  and  beneficial.  Press 
accounts  suggest  that  manufacturers  are, 
in  fact,  making  such  modifications  as 
they  redesign  their  light  trucks. 
However,  the  ratings  do  not  force 
manufacturers  to  modify  vehicles,  nor 
do  they  force  consumers  to  accept  only 
certain  vehicle  alternatives.  The  ratings 
will  have  a  positive  effect  on  the  light 
vehicle  rollover  problem  by  making 
consiuners  more  aware  of  trade  offs  in 
rollover  stability,  allowing  consumers  to 
make  more  informed  purchase 
decisions,  and  influencing  their 
awareness  of  the  need  to  wear  seat  belts 
to  prevent  ejection  in  rollover  crashes. 
This  improvement  will  accrue  even  if 
the  manufactiuers  make  no  changes  to 
vehicles  whatsoever  in  response  to  the 
program. 

2.  Possible  Consequences  of  Improving 
SSF 

Honda  and  the  Alliance  also 
suggested  that,  with  a  design  criterion 
like  a  rollover  rating  based  on  SSF, 
manii&cturers  may  be  inclined  to 
"design  for  the  test."  The  manufacturer 
of  a  vehicle  whose  score  falls  just  below 
a  rating  cutoff  point  might  be  able  to 
make  design  adjustments  that  shift  the 
vehicle's  score  into  the  next  higher 
category.  We  believe  there  is  no  reason 
to  discourage  manufacturers  fi'om  taking 
such  actions  because  an  improvement  in 
SSF  will  result  in  a  corresponding 
improvement  in  rollover  risk.  In  fact,  we 
believe  that  a  major  advantage  of  SSF, 
one  that  distinguishes  it  from  other 
measures  of  roUover  resistance,  is  that  it 
"does  no  harm."  Since  SSF  is  a 
fundamental  measure  of  inherent 
vehicle  stability,  there  is  no  realistic  risk 
that  increasing  SSF  will  degrade  actual 
rollover  rate  or  have  other  unintended, 
negative  consequences.  In  contrast, 
improvement  in  other  metrics  can  residt 
in  trade-offs  that  compromise  overall 
safety.  For  example,  maximizing  a 
vehicle's  Tilt  Table  Ratio  can  be 
accomplished  by  trading  off  some 
vehicle  directional  control  (oversteer/ 
imdersteer)  characteristics.  As  another 
example,  it  is  apparent  that  the  Stability 
Margin  metric  can  be  improved  by 
reducing  tire  grip,  which  could  decrease 
driver  control  of  the  vehicle.  i° 


">  These  metrics  are  explained  in  detail  in  the 
June  1.  2000  notice. 


Furthermore,  SSF  is  relevant  to  stability 
imder  virtually  any  circumstance, 
whether  it  be  a  nm-off-the-road  crash, 
an  obstacle  avoidance  scenario,  or  even 
collisions  with  objects  or  other  vehicles, 
though  it  is  obviously  more  significant 
in  some  of  those  events,  i.e.,  single- 
vehicle  crashes,  than  in  others,  i.e., 
collisions,  where  impact  forces  can 
overwhelm  other  factors. 

It  was  suggested  in  the  comments  that 
vehicle  characteristics  which  an  SSF- 
based  rating  ignores,  like  body  shape 
and  tire  profile,  influence  rollover  rate 
because  they  determine  how  a  vehicle 
interacts  with  roadside  objects  and 
terrain  during  a  crash  event.  As  an 
example,  Honda  suggested  that  lowering 
a  vehicle's  e.g.,  thus  improving  its  SSF, 
by  equipping  it  with  low-profile  tires 
could  increase  the  risk  of  tripped 
rollover  by  making  sideward  wheel 
contact  with  tripping  mechanisms  more 
likely.  This  is  speculative  and  not 
persuasive.  Each  single-vehicle  crash  is, 
more  or  less,  a  unique  event,  because  of 
the  variety  and  complexity  of 
circiunstances  involved.  Although  we 
agree  that  tripping  usually  initiates 
through  interaction  of  a  vehicle's  wheels 
(i.e.,  tires  and/or  rims)  with  the  roadway 
environment,  generalizations  about  the 
influence  of  low-profile  tires,  or 
differences  in  body  shape,  on  tripping 
ft^uency  are  extremely  difficidt  to 
substantiate,  given  the  limitless 
combinations  of  terrain,  pavement 
condition,  shoulder  design,  barriers, 
soil,  vegetation,  etc.  A  vehicle  feature 
like  taller,  more  flexible  tire  sidewalls 
may  help  avoid  tripping  in'a  few 
crashes,  but  is  likely  to  be  ineffective  in 
the  vast  majority  of  others,  and  may  be 
coimterproductive  in  some  cases.  Even 
if  it  were  possible  for  a  manufacturer  to 
identify  tires  and  rims  that  were 
supposedly  more  resistant  to  tripping, 
safe  handling  and  road  holding 
considerations  should  certainly  weigh 
more  heavily  in  tire  and  rim  selection. 

A  notable  exception  to  this  involves 
the  problem  of  tire  debeading.  Clearly, 
a  wheel  rim  that  becomes  exposed  when 
a  tire  debeads  either  as  a  preciusor  to  a 
single-vehicle  crash  or  in  the  course  of 
one,  can  become  a  primary  tripping 
mechanism.  We  believe  that  tire  and  rim 
combinations  that  are  more  resistant  to 
debeading  may  indeed  lessen  the  risk  of 
rollover  in  a  single-vehicle  crash.  The 
agency  is  already  planning  to  improve 
debeading  requirements  in  FMVSS  No. 
109. 

A  further  difficulty  in  identifying 
vehicle  features  that  might  improve 
tripping  resistance  is  that  crash  data  is 
liioited.  The  minute  level  of  detail 
required  to  thoroughly  analyze  the 
interaction  of  a  vehicle's  wheels, 
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undercarriage,  body  components,  etc., 
with  the  roadway  environment  in  a  run- 
off-the-road  event  is  generally 
unavailable  in  state  or  national  crash 
databases.  NHTSA's  NASS-CDS 
database  does  contain  a  high  level  of 
detail,  but  it  focuses  on  a  relatively 
small  sampling  of  crashes.  In  contrast, 
the  SSF  of  vehicles  in  crashes  can  be 
determined  as  long  as  the  data  contain 
a  few  details  about  the  vehicle,  like 
make  and  model.  Availability  of 
extensive  crash  data  is  important  for 
analyses  like  NHTSA's  statistical 
analysis  of  crashes  in  six  U.S.  states  as 
reported  in  the  RFC  and  in  Appendix  I 
here. 

Honda  also  suggested  that 
problematic  suspension  behavior  such 
as  "suspension-jacking"  can  lead  to  a 
higher  risk  of  rollover  regardless  of  SSF, 
and  that  this  exemplifies  why  SSF  alone 
is  not  an  adequate  indicator  of  rollover 
resistance.  Although  vehicles  with 
particular  suspensions,  most  notably 
"swing-axle"  designs,  historically  may 
have  been  associated  with  rollover,  we 
believe  those  represent  relatively  few 
cases  out  of  a  very  large  popiUation  of 
rollover  crashes  and  that  such  examples 
of  suspension  design  are  luicommon  in 
current  vehicles.  Furthermore, 
suspension  behavior  is  less  important 
than  SSF  once  a  vehicle  has  left  the 
roadway,  where  factors  like  shoulder 
condition  and  terrain  interact  with  the 
basic  stability  characteristics  of  the 
vehicle  to  determine  crash  outcome. 

3.  SSF  Measurement  Acciuacy 

Honda  stated  in  response  to  the  RFC 
that  the  Vehicle  Inertia  Measiuement 
Facility{VIMF)  that  NHTSA  will  use  to 
ascertain  SSF  is  not  accurate  enough  to 
repeatably  give  useful  vehicle  ratings. 
Honda  suggested  that  for  e.g.  height 
measurement  the  measurement  error  is 
the  sum  of  0.5  percent  "repeatability" 
error  and  0.5  percent  "accuracy"  error, 
giving  a  total  measurement  error  of  ±1.0 
percent  of  the  measured  value.  Honda 
believes  an  error  of  that  magnitude  is 
significant,  compared  to  the  small 
Xlifferences  between  vehicles  being 
compared,  and  that  a  vehicle  could  be 
assigned  an  incorrect  number  of  stars 
due  to  measurement  error. 

Honda  appears  to  have  misinterpreted 
the  published  reports  available  on  the 
VIMF.  The  document  cited  in  Footnote 
19  of  the  RFC  does  indicate,  in  Table  1. 
"error  bounds"  for  e.g.  height  of  ±0.5 
percent  of  the  measiu-ed  value.  ^  ^  Other 


dociunents,'2- 13.  i4  describing  the 
design  of  the  VIMF  give  the  same  value 
for  "repeatability"  or  "two  standard 
deviation  error"  for  e.g.  height 
measurements. 

Basically,  "repeatability,"  as  used  in 
the  referenced  documents  in  regard  to 
the  VIMF,  is  not  separate  from  the 
"accuracy"  of  the  system.  It  is  incorrect 
to  assiune  that  the  total  VIMF  system 
error  in  e.g.  height  measurements  is  the 
sum  of  the  0.5  percent  repeatability  and 
0.5  percent  accuracy,  for  a  total  system 
emx  of  one  percent  in  e.g.  height 
measurements.  The  total  system  error  of 
the  VIMF  for  e.g.  height  measurement  is 
0.5  percent  or  less,  as  explained  below. 

When  the  VIMF  was  under 
development,  an  error  analysis  was 
conducted  based  on  experience  with 
NHTSA's  Inertial  Parameter 
Measurement  Device  (IPMD),  a 
precursor  to  the  VIMF.  Over  the  course 
of  several  years,  the  IPMD  vmderwent 
successive  updates  and  improvements, 
culminating  in  a  fifth  and  final  version 
of  the  machine  that  ultimately  served  as 
a  model  for  the  VIMF.  The  error  analysis 
accoiuited  for  all  the  known  sources  of 
error  arising  from  each  system 
component,  for  example,  platform 
deflection  and  vehicle  restraint  rigidity, 
as  experience  with  the  IPMD  had 
indicated.  By  mathematical  modeling, 
the  contribution  of  each  component  to 
the  whole  system  error  was  determined. 
The  final  design  specifications  for  the 
VIMF  were  set  by  that  analysis.  Each 
component  was  selected  or  fabricated  so 
as  to  limit  the  combined  error  from  all 
the  known  contributions  to  0.5  percent 
of  the  measiu^d  value  for  e.g.  height. 
The  details  of  the  error  analysis  are 
discussed  in  the  referenced  documents. 

Since  it  was  designed  and 
constructed,  the  accuracy  of  the  VIMF 
has  been  evaluated  using  a  custom-built 
calibration  fixtiu-e  with  a  known  e.g. 
location.  This  fixture  is  a  heavy 
weldment  made  frt)m  stock  steel  plates 
and  box  section  beams  whose 
individual  e.g.  locations  are  easily 
determined  by  geometry.  Because  it  is  a 
very  rigid  body  and  is  fabricated  from 
such  geometrically  simple  components, 
the  calibration  fixture's  e.g.  location,  as 
well  as  its  mass  moments  of  inertia,  are 
known  theoretically,  and  it  is  thus  a 
benchmark  for  reckoning  the  accuracy 
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of  the  VIMF.  The  calibration  fixture  can 
be  set  up  in  either  a  light  or  heavy 
configuration,  the  latter  achieved  by 
adding  weight  in  precise  locations  to 
increase  the  e.g.  height  by  a  known 
amount.  In  the  light  configuration,  the 
fixtiue  is  representative  of  the  mass  and 
e.g.  height.of  a  mid-size  passenger  car. 
In  the  heavy  configuration,  it  is 
representative  of  a  light  truck. 

In  calibration  tests  using  this  fixture, 
the  VIMF  consistently  measures  the  e.g. 
location  to  within  0.5  percent  of  the 
known  value.  Tables  6  and  7  of  the  1995 
Heydinger  paper  cited  here  indicate  that 
the  VIMF  was  able  to  measure  the  eg. 
height  of  the  fixture  to  within  0.46 
percent  (2.6  mm  in  561.2  mm)  and  0.32 
percent  (2.6  mm  in  809.2  mm)  of  its 
theoretically  known  values  in  the  light 
and  heavy  configurations,  respectively. 
Those  results  correspond  well  with  the 
VIMF  error  analysis  which  predicts  that 
the  degree  of  accuracy  should  be 
somewhat  higher  when  measuring 
heavier,  higher  e.g.  vehicles.  That  is,  the 
measurement  accuracy  for  vehicles 
which  are  likely  to  fall  into  the  lower 
SSF  categories  is  significantly  better 
than  0.5  percent. 

While  we  believe  the  NHTSA 
measurements  will  be  sufficiently 
accurate,  no  degree  of  measurement 
accuracy  can  prevent  borderline  cases. 
There  is  always  a  possibility  of  a  vehicle 
score  falling  so  close  to  a  cutoff  point 
between  star  ranges  that  applying  even 
a  small  amount  of  measurement 
uncertainty  to  the  score  results  in 
ambiguity  about  the  category  to  which 
the  vehicle  belongs.  This  situation  is 
characteristic  of  any  rating  scheme  and 
is  no  different  bom  what  eurrentiy 
exists  in  the  NHTSA  frontal  and  side 
NCAP.  We  plan  to  use  conventional 
roimding  methodology  to  determine  the 
SSF  of  each  test  vehicle  to  two  decimal 
places  and  assign  stars  based  on  that 
residt. 

If  a  manufacturer  determined  that  one 
of  its  models  was  on  the  border  between 
star  levels,  the  manufacturer  could,  if  it 
wished,  make  changes  to  the  vehicle  to 
improve  its  SSF  to  die  point  where  it 
falls  comfortably  in  the  higher  category. 
If  the  vehicle  was  indeed  on  the  border, 
the  changes  necessary  would  probably 
be  very  minor,  and  it  would  be 
voluntary,  not  mandatory. 

D.  Consumers'  Ability  to  Understand 
SSF  as  a  Measure  of  Rollover  Risk  in  the 
Event  of  a  Single-vehicle  Crash 

Some  commenters  had  misgivings 
about  consumers'  abilities  to  understand 
and  use  the  new  rollover  rating 
information  in  three  areas.  They  believe: 

•  Consumers  are  not  capable  of 
understanding  that  the  star  rating 
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describes  the  risk  of  rollover  in  the 
event  that  the  vehicle  is  involved  in  a 
single-vehicle  crash. 

•  Consumers  will  not  find  the 
infonnation  useful  in  making  a  vehicle 
choice. 

•  Even  if  consumers  use  the 
information,  the  new  program  will  not 
lead  to  a  decrease  in  rollover  crashes. 
Each  of  these  areas  are  discussed  and 
responded  to  below. 

1.  Are  Consumers  Capable  of 
Understanding  That  the  Star  Rating 
Describes  the  Risk  of  Rollover  in  the 
Event  That  the  Vehicle  Is  hivolved  in  a 
Single-vehicle  Crash? 

Auto  manufacturers  and  the  National 
Automobile  Dealers'  Association 
(NADA)  believe  that  consumers  are  not 
capable  of  understanding  that  the  star 
rating  describes  the  risk  of  rollover  in 
the  event  that  the  vehicle  is  involved  in 
a  single-vehicle  crash.  The  following  is 
a  list  of  comments  and  the  commenters 
who  made  them: 

•  Consumers  will  be  confused 
because  the  rollover  ratings  are  not  in 
terms  of  injury  risk  like  other  NCAP 
ratings — Alliance 

•  Consumers  will  not  understand  that 
the  rollover  ratings  do  not  include 
crashworthiness  attributes — ALAM 

•  Consvuners  will  think  the  rollover 
risk  is  the  life-time  rollover  risk  from 
driving  the  vehicle  or  the  risk  of  rollover 
each  time  they  drive  the  vehicle — 
Alliance,  Suzuki,  Toyota,  Honda 

•  Consumers  will  think  risk  is  the 
same  for  all  drivers  in  all  conditions  and 
have  the  false  impression  that  the 
vehicle  design  is  the  principal  cause  of 
rollover — Suzuki,  NADA 

The  language  that  will  be  used  in 
consumer  information  products 
concerning  this  rollover  rating  (see 
Section  IV)  was  developed  using  the 
outcome  of  focus  group  testing.  As 
discussed  in  the  June  2000  notice,  in 
April  1999  NHTSA  conducted  a  series 
of  six  focus  groups  to  examine  ways  of 
presenting  comparative  rollover 
information.  As  a  result  of  the 
comments  to  our  June  2000  notice, 
NHTSA  conducted  another  series  of 
focus  groups  in  November  2000.  Two 
versions  of  explanatory  language  were 
presented  to  a  total  of  12  groups  of  nine 
consumers  each  in  two  different  cities. 
NHTSA  asked  the  focus  groups  to 
evaluate  a  short  version  of  rollover 
rating  explanatory  language. that  read  as 
follows: 

Description  of  RoUover  Resistance 
Rating 

Most  rollover  crashes  occur  when  a 
vehicle  runs  off  the  road  and  is  tripped 
by  a  ditch,  soft  soil,  a  curb  or  other 


object  causing  it  to  roll  over.  These  are 
called  single-vehicle  crashes  because 
the  crash  did  not  involve  a  crash  with 
another  vehicle.  The  Rollover  Rating  is 
an  estimate  of  your  risk  of  rolling  over 
if  you  have  a  single-vehicle  crash.  The 
Rollover  Rating  essentially  measures 
how  "top-heavy"  a  vehicle  is.  The  more 
"top-heavy"  the  vehicle,  the  more  likely 
it  is  to  roll  over.  The  lowest  rated 
vehicles  (1-star)  are  at  least  4  times  more 
likely  to  roll  over  than  the  highest  rated 
vehicles  (5-stars). 

•  Here  are  the  Rollover  Ratings: 

In  A  Single-vehicle  Cmsh,  a  vehicle  with 
a  rating  of: 

Five  Stars     ••••• 

Has  a  risk  of  rollover  of  less  than  10% 

Four  Stars    **■*■* 

Has  a  risk  of  rollover  greater  than  10% 

but  less  than  20% 
Three  Stars    ••• 
Has  a  risk  of  rollover  greater  than  20% 

but  less  than  30% 
Two  Stars    ** 
Has  a  risk  of  rollover  greater  than  30% 

but  less  than  40% 
One  Star    • 

Has  a  risk  of  rollover  greater  than  40% 
We  also  asked  the  focus  groups  to 
evaluate  the  following  longer  version: 

Description  of  Rollover  Resistance 
Rating 

•  Thousands  of  crashes  occur  each 
year  when  a  driver  loses  control  of  his/ 
her  vehicle  and  nms  off  the  road.  These 
are  called  single-vehicle  crashes  because 
the  crash  did  not  involve  a  collision 
with  another  vehicle.  Once  the  vehicle 
leaves  the  road  it  can  hit  an  object  (pole, 
tree,  guardrail,  etc.),  or  the  wheels  can 
contact  a  ditch,  soft  soil,  a  cxuh  or  other 
object,  tripping  the  vehicle  and  causing 
it  to  roll  over.  Single-vehicle  rollovers 
can  also  occur  on  the  road,  but  most 
rollover  crashes  occiu  when  a  vehicle 
runs  off  the  road,  usually  sUding 
sideways. 

•  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  has 
provided  consumers  with  frontal  and 
side  impact  crash  test  ratings  for  several 
years.  Because  more  than  10,000  people 
die  each  year  in  rollover  crashes, 
NHTSA  has  added  a  Rollover  Rating  to 
provide  consumers  with  better  overall 
safety  information  on  new  vehicles. 

•  The  Rollover  Rating  is  an  estimate 
of  your  risk  of  rolling  over  if  you  have 
a  single-vehicle  crash.  If  that  happens, 
the  risk  of  rollover  for  the  highest  rated 
vehicles  (5-star)  is  less  than  10%,  but 
that  risk  factor  increases  by  a  factor  of 
3  to  4  for  the  lowest  rated  vehicles  (1- 
star). 

•  The  Rollover  Rating  essentially 
measures  how  "top-heavy"  a  vehicle  is. 


The  more  "top-heavy"  the  vehicle,  the 
more  likely  it  is  to  roll  over.  Based  on 
a  study  of  185,000  single-vehicle 
crashes,  this  measiu^ment  has  been 
shown  to  relate  very  closely  to  the  real- 
world  rollover  experience  of  vehicles. 

•  NHTSA's  Front  and  Side  Crash  Test 
Ratings  predict  a  vehicle  occupant's 
chance  of  serious  injury  if  the  vehicle  is 
involved  in  that  type  of  crash.  The 
Rollover  Rating  predicts  the  risk  of  a 
rollover  if  your  vehicle  is  involved  in  a 
single-vehicle  crash.  (It  does  not, 
however,  predict  the  likelihood  of  that 
crash.) 

•  While  the  Rollover  Rating  does  not 
directly  predict  the  risk  of  injury  or 
death,  keep  in  mind  that  rollovers  hav6 
a  higher  fatality  rate  than  other  kinds  of 
crashes.  Even  the  highest  rated  vehicle 
can  roll  over,  but  you  can  reduce  your 
chance  of  being  killed  in  a  rollover  by 
about  75%  just  by  wearing  yoiu  seat 
belt. 

•  Here  are  the  Rollover  Ratings: 

In  A  Single-vehicle  Crash,  a  vehicle  with 
a  mting  of: 

Five  Stars    ••••• 

Has  a  risk  of  rollover  of  less  than  10% 

Four  Stars    •••• 

Has  a  risk  of  rollover  greater  than  10% 

but  less  than  20% 
Three  Stars     ••• 
Has  a  risk  of  rollover  greater  than  20% 

but  less  than  30% 
Two  Stars    -k-k 
Has  a  risk  of  rollover  greater  than  30% 

but  less  than  40% 
One  Star    • 

Has  a  risk  of  rollover  greater  than  40% 
The  focus  group  testing  pointed  out 
areas  of  difficulty  in  comprehension 
that  were  addressed  in  writing  the  final 
language. 

Focus  group  participants  felt  that 
while  the  shorter  explanation  was  too 
short  to  fully  comprehend  the  rating,  the 
longer  version  was  overwhelming  and 
included  unnecessary'  information. 
Based  on  the  focus  group  inputs,  we 
have  developed  the  following  language: 

Description  of  RoUover  Resistance 
Rating 

•  Most  rollover  crashes  occur  when  a 
vehicle  runs  off  the  road  and  is  tripped 
by  a  ditch,  curb,  soft  soil,  or  other  object 
causing  it  to  roll  over.  These  crashes  are 
usually  caused  by  driver  behavior  such 
as  speeding  or  inattention.  These  are 
called  single-vehicle  crashes  because 
the  crash  did  not  involve  a  collision 
with  another  vehicle.  More  than  10,000 
people  die  each  year  in  all  rollover 
crashes. 

•  The  Rollover  Resistance  Rating  is 
an  estimate  of  your  risk  of  rolling  over 
if  you  have  a  single-vehicle  crash.  It 
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does  not  predict  the  likelihood  of  that 
crash.  The  Rollover  Resistance  Rating 
essentially  measuires  vehicle 
characteristics  of  center  of  gravity  and 
track  width  to  determine  how  "top- 
heavy"  a  vehicle  is.  The  more  "top- 
heavy"  the  vehicle,  the  more  likely  it  is 
to  roll  over.  The  lowest  rated  vehicles 
(1-star)  are  at  least  4  times  more  likely 
to  roll  over  than  the  highest  rated 
vehicles  (5-stars). 

•  The  Rollover  Resistance  Ratings  of 
vehicles  were  compared  to  220,000 
actual  single- vehicle  crashes,  and  the 
ratings  were  foimd  to  relate  very  closely 
to  the  real-world  rollover  experience  of 
vehicles. 

•  While  the  Rollover  Resistance 
Rating  does  not  directly  predict  the  risk 
of  injury  or  death,  keep  in  mind  that 
rollovers  have  a  higher  fatality  rate  than 
other  kinds  of  crashes.  Remember:  Even 
the  highest  rated  vehicle  can  roll  over, 
but  you  can  reduce  your  chance  of  being 
killed  in  a  rollover  by  about  75%  just  by 
wearing  yoiu'  seat  belt. 

•  Here  are  the  Rollover  Resistance 
Ratings: 

In  A  Single-Vehicle  Crash,  a  vehicle 
with  a  rating  of: 

Five  Stars    ••••• 

.    Has  a  risk  of  rollover  of  less  than  10% 

Four  Stars    ••••• 

Has  a  risk  of  rollover  between  10% 
and  20% 
Three  Stars    ••••• 

Has  a  risk  of  rollover  between  20% 
and  30% 
Two  Stars    •• 

Has  a  risk  of  rollover  between  30% 
and  40% 
One  Star    • 

Has  a  risk  of  rollover  greater  than  40% 
The  length  of  the  final  version  is 
midway  between  the  two  versions 
tested.  It  adds  information  not  included 
in  the  tested  short  version  that 
participants  felt  was  particularly 
important  in  understanding  the 
information  and/or  particularly 
compelling  to  cause  them  to  pay 
attention  to  the  information.  It  deletes 
information  in  the  tested  long  version 
that  participants  felt  was  unnecessary 
and/or  confusing.  In  addition,  the 
explanation  of  the  star  ratings  was 
simplified  because  the  original  format 
seemed  to  cause  some  confusion  about 
whether  more  stars  or  less  stars  was  a 
better  rating.  Finally,  NHTSA  has 
chosen  to  use  the  term  "Rollover 
Resistance  Rating"  rather  than  "Rollover 
Rating"  as  this  seemed  to  help    . 
participants  imderstand  the  rating. 

The  potential  confusions  cited  by  the 
commenters  aid  not  occur  in  the  focus 
groups.  From  the  discussions  during  the 
focus  groups,  it  is  clear  that  participants 


are  aware  that  rollover  is  heavily 
influenced  by  driver  and  road 
characteristics.  In  almost  all  groups  the 
first  cause  of  rollover  cited  by 
participants  was  speed.  Participants  also 
mentioned  road  conditions  and  driver 
behavior  and/or  experience  as  factors. 
However,  the  participants  also  seemed 
to  understand  that  the  vehicle  can  also 
play  a  part  in  determining  whether  or 
not  a  rollover  occurs,  and  that  this 
ratingwas  only  a  measure  of  that  factor. 

NrfrSA  notes  that  the  explanatory 
language  will  be  used  in  the  Buying  a 
Safer  Car  brochure,  and  other  places 
that  present  the  star  ratings.  This 
brochure's  primaty  focus  is  how  a 
person  can  purchase  a  safer  vehicle.  It 
does  not  include  extensive  discussion  of 
driver  behaviors  that  can  increase 
safety,  as  those  types  of  issues  tend  to 
be  addressed  by  other  agency  programs. 
NHTSA  will  include  additional 
information  about  rollover  in  the  form 
of  Q&A's  on  the  agency's  website,  and 
is  considering  developing  additional 
rollover  consumer  information,  both  of 
which  would  be  more  appropriate 
places  for  discussion  of  other  Actors 
that  can  reduce  the  risk  of  rollover. 

2.  Will  Consiuners  Find  the  Information 
Useful  in  Making  a  Vehicle  Choice? 

The  commenters  listed  below  believe 
that  even  if  consumers  do  understand 
the  risk  represented  by  the  stars,  this 
information  will  not  be  useful  to  them 
in  choosing  a  vehicle.  They  assert  the 
following: 

•  Consumers  pick  a  vehicle  class 
before  they  select  a  particular  model. 
There  are  not  enough  differences  in  star 
ratings  among  vehicles  in  the  same  class 
to  make  the  information  useful  to 
consumers.  The  stars  reflect  only  tiny 
differences  on  each  side  of  the  dividing 
line.— Alliance,  Ford,  BMW,  CU 

•  The  difference  in  SSF  made  by 
options  and  configiuations  available  on 
a  single  vehicle  are  too  great  to  allow 
meaningful  ratings — Alliance 

While  it  is  true  that  many  consumers 
limit  their  vehicle  choices  early  in  the 
purchase-decision  process  (e.g.,  must  be 
an  SUV),  many  others  are  also 
considering  vehicles  in  more  than  one 
class  (e.g.,  a  van  or  an  SUV).  As  the 
availability  of  rollover  resistance  rating 
information  becomes  more  widely 
known,  consiuners  will  begin  to  know 
that  certain  types  of  vehicles  have  better 
ratings  than  odiers.  In  addition,  while 
we  cannot  predict  the  final  spread  of 
ratings  for  the  2001  models  that  will  be 
tested,  in  oiu  research  there  was  usually 
a  two-  to  three-star  rating  range  lipr  each 
class.  Thus,  by  his  or  her  vehicle  choice 
alone,  a  consumer  could  reduce  his  or 
her  chance  of  a  rollover  in  a  single- 


vehicle  crash  by  up  to  24%  in  some 
cases. 

In  addition,  another  safety  benefit  of 
the  NCAP  program  is  the  general 
improvements  manufacturers  have 
made  to  vehicles  as  the  result  of 
publishing  such  ratings.  These 
improvements  benefit  all  consumers 
regardless  of  their  choice  of  vehicle. 
Over  the  years,  manufacturers  have 
responded  to  the  frontal  NCAP  program 
and  as  a  result  the  number  of  models 
achieving  a  five-star  rating  today  is  2.7 
times  what  it  was  when  the  program 
started  in  1979.  As  for  the  criticism  that 
star  ratings  do  not  indicate  the  tiny 
difference  among  vehicles  near  the 
dividing  lines,  this  is  also  true  for  the 
frontal  and  side  NCAP  ratings.  Just  as 
with  these  ratings,  the  actual  scores  for 
the  vehicles  will  be  available  on  the 
NCAP  website  to  anyone  who  is 
interested. 

Finally,  with  regard  to  comments  that 
options  can  cause  wide  difference  in  the 
rating  for  a  specific  model,  over  the 
years  that  we  have  been  researching 
vehicle  inertial  parameters,  four-wheel 
drive  is  the  only  equipment  option  for 
which  we  have  observed  a  large 
potential  effect  on  SSF.  NHTSA  intends 
to  test  the  most  common  versions  of  all 
vehicles.  Where  two-  and  four-wheel 
drive  versions  of  the  same  vehicle  are 
available,  we  will  test  them  both  and 
report  them  as  separate  models.  We  will 
acciuately  describe  the  actual  test 
vehicle  in  the  literature  reporting  the 
rating. 

Manufactiuers  who  believe  there  are 
significant  differences  in  SSF  for 
different  vehicle  configiuations  may 
fund  an  optional  NCAP  measurement, 
just  as  they  may  fund  optional  frontal  or 
side  NCAP  tests.  Then  if  the  difference 
in  equipment  or  configiuation  makes  a 
difference  in  the  SSF,  that  difference . 
vrill  be  available  to  the  public. 

3.  Even  ff  Consumers  Use  the 
Information,  Will  the  New  Program 
Lead  to  a  Decrease  in  Rollover  Crashes? 

Some  commenters  believe  that  even  if 
consumers  do  use  the  new  ratings,  the 
outcome  of  that  use  will  be  other  than 
what  we  desire.  The  following  are 
conunents  and  who  made  them. 

•  Rollover  ratings  will  encourage 
consumers  to  purchase  cars  instead  of 
trucks  and  cars  are  less  safe  than 
trucks. — Alliance 

•  A  system  based  on  RO/SVC  may 
cause  the  choice  of  a  less-safe  vehicle 
because  it  doesn't  take  the  make/ 
model's  risk  of  becoming  involved  in  a 
crash  into  account. — Suzuki,  Tenneco 

•  Consiuners  will  think  that  if  they 
drive  a  vehicle  with  a  high  SSF  they 
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will  be  immune  to  rollover  and  this  will 
lead  them  to  drive  unsafely — Alliance 

•  There  is  no  demonstrated  safety 
benefit  of  rollover  rating. — Alliance, 
BMW 

The  best  indicator  of  the  potential 
benefits  of  any  new  ratings  program  is 
the  firontal  NCAP  program.  As  discussed 
previously,  there  are  now  many  more 
five-star  vehicles  than  when  the  frontal 
NCAP  program  started.  Research  also 
indicates  that  a  five-star  rating  correlates 
to  enhanced  real-world  safety. 
Therefore,  all  consumers  benefit  fi'om 
these  improvements  in  the  vehicle  fleet 
even  if  they  don't  make  piut:hase 
decisions  based  on  the  star  ratings.  Both 


of  these  types  of  analysis  will  be 
possible  for  side  impact  and  rollover 
NCAP  after  an  adequate  number  of  years 
of  experience.  There  is  no  evidence  that 
consumers  have  responded  to  vehicles 
with  high  fi^ntal  NCAP  scores  or  other 
safety  features  by  riskier  driving 
behavior,  and  no  reason  to  believe  that 
they  will  respond  differently  to  rollover 
ratings.  Similarly,  there  is  no  indication 
that  consiuners  believe  they  are  immune 
to  injury  by  driving  a  vehicle  with  a 
five-star  frontal  or  side  NCAP  rating  or 
with  additional  safety  features. 

NHTSA  disagrees  that  cars  are  less 
safe  than  light  trucks.  Occupant  fatality 
rates  (average  1991-98,  PARS  data) 


across  all  crash  types  indicates  that 
large  cars  have  a  lower  fatality  rate  than 
SUV's  and  small  pickup  trucks,  and  the 
same  as  the  rate  for  standard  pickups. 
Medium  cars  have  a  rate  about  the  same 
as  SUV's  and  lower  than  the  rate  for 
small  pickup  trucks.  Small  cars  and 
small  pickup  trucks  have  about  the 
same  rate.  See  Figure  4.  If  we  narrow  the 
pictiu^  to  rollover  crashes,  as  in  Figtu« 
5,  we  see  that  SUV's  and  small  pickups 
have  the  highest  rates,  at  least  75 
percent  higher  than  the  rate  for  small 
cars.  The  rates  for  medium  and  large 
cars  are  below  any  of  the  light  truck 
types. 
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Fatality  Rates  in  all  Crash  Types 
1991-98  PARS  Average  Annual 
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Figure  4  Fatality  Rates  in  all  Crashes  by  Vehicle  Typel 99 1  -98  annual  average 
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Fatality  Rates  in  Rollover  Crashes 
1991-98  PARS  Average  Annual 
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Figure  5  Fatality  Rates  in  Rollover  Crashes  by  Vehicle  Types  1991-98  annual  average 


BILUNG  CODE  491O-S0-C 

However,  NHTSA  is  aware  that  as  we 
expand  the  areas  in  which  we  provide 
consumer  information  ratings,  it  is 
becoming  more  and  more  important  to 
provide  consumers  with  guidance  on 
how  to  weigh  ratings  in  different 
categories.  For  example,  it  is  quite 
common  for  SUVs  to  receive  five-star 
ratings  in  side  impact  NCAP,  but  our 
research  indicates  that  these  vehicles 
will  have  rollover  ratings  in  the  one-  to 
three-star  range.  NHTSA  can  help 
consumers  understand  these  differences 
by  providing  them  with  information  on 
the  frequency  of  various  crash  types,  as 
we  have  been  doing  with  the  front  and 


side  impact  NCAP  ratings,  and  we  plan 
to  do  for  rollover  crashes.  In  addition, 
NHTSA  has  been  considering  possible 
ways  to  provide  consumers  with  a 
single  summary  rating  of  a  vehicle's 
safety. 

E.  The  Question  of  Electronic  Stability 
Control 

Continental  Teves  objected  to  the  use 
of  SSF  to  rate  rollover  resistance 
because  the  ratings  would  not  reward 
manufacturers  for  equipping  vehicles 
with  Electronic  Stability  Control  (ESC). 
It  was  also  dissatisfied  with  language  in 
the  notice  promising  consumer 
information  about  ESC  as  part  of  the 


rating  presentation  after  there  is  some 
evidence  of  its  effectiveness.  BMW, 
Toyota,  Isuzu,  Tenneco  and  the  Alliance 
offered  similar  comments.  All  expressed 
confidence  that  the  technology  would 
reduce  the  number  of  on-road  loss-of- 
control  situations  that  often  result  in  off- 
road  tripped  rollovers.  The  Alliance 
suggested  that  ESC  may  also  reduce  the 
risk  of  untripped  rollover,  and 
Continental  believes  that  it  may  help 
drivers  regain  control  after  they  leave 
the  roadway.  Many  commented  that 
ratings  based  on  SSF  would  stifle  and 
undercut  advanced  vehicle  technology. 
The  notice  specifically  asked  • 
commenters  to  share  any  data  they  may 
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have  on  the  effectiveness  of  stability 
control  technologies  in  preventing 
single-vehicle  crashes,  but  none  did  so. 

The  NCAP  program  rates  the  risk  of 
rollover  in  the  event  of  a  single-vehicle 
crash.  Most  of  these  single-vehicle 
crashes  involve  hitting  a  oirb  or 
running  off  the  road  accidently  and 
encountering  soft  soil,  a  ditch  or 
something  that  trips  the  vehicle.  To 
repeat,  95  percent  of  rollovers  are 
tripped.  Once  a  vehicle  is  in  this 
situation  and  strikes  a  tripping 
mechanism,  its  chances  of  rolling  over 
depend  heavily  on  its  SSF. 

The  promise  of  ESC  is  not  that  it  can 
change  what  happens  when  a  vehicle 
hits  a  tripping  mechanism  but  that  it 
may  help  the  driver  to  avoid  going  off 
the  roadway  in  the  first  place.  ESC  can 
apply  one  or  more  brakes  automatically 
to  keep  the  yaw  rate  of  the  vehicle 
proportional  to  its  speed  and  lateral 
acceleration.  Essentially,  it  corrects  for 
vehicle  understeer  or  oversteer,  and 
some  systems  may  override  a  driver's 
failure  to  brake  when  in  fear  of  losing 
control.  This  benefit  could  minimize  the 
driver's  chances  of  compounding  his  or 
her  driving  errors  in  a  panic  situation^ 
However,  it  cannot  keep  a  vehicle  from 
leaving  the  roadway  if  the  vehicle  is 
going  too  fast  for  the  maneuver  the 
driver  is  attempting. 

Like  frontal  and  side  NCAP  ratings, 
the  Rollover  Resistance  Rating  is 
concerned  with  vehicle  attributes  that 
affect  the  outcome  of  a  crash.  None  of 
the  present  ratings  attempt  to  describe 
the  probability  of  a  vehicle's 
involvement  in  a  crash.  For  example, 
the  frt>ntal  crashworthiness  star  rating 
does  not  reward  manufacturers  who 
equip  vehicles  with  advanced  braking 
systems.  Also,  the  agency  cannot  rely  on 
skid  pad  demonstrations  to  determine 
the  effectiveness  of  a  safety  device  in 
the  hands  of  the  public.  Anti-lock 
brakes  were  once  considered  likely  to 
reduce  rollover  crashes  because  they 
had  the  potential  to  reduce  the  number 
of  vehicles  exiting  the  road  sideways  as 
a  result  of  rear  brs^e  lock-up.  This 
expectation  has  not  been  realized  in 
passenger  cars  according  to  years  of 
crash  statistics.  There  has  actually  been 
an  increase  in  the  rollover  rate  of 
passenger  cars  equipped  with  anti-lock 
brakes  that  researchers  have  not  yet 
been  able  to  explain. 

The  commenters  suggest  that  NHTSA 
should  abandon  SSF  as  a  basis  for 
rollover  rating  because  it  does  not 
reward  ESC  in  the  star  rating  and  that 
without  such  a  reward  the  use  of  the 
technology  would  be  in  doubt.  The 
importance  of  SSF  to  rollover  resistance 
is  supported  by  abundant  real-world 
evidence,  while  there  is  no  data  on  the 


effectiveness  of  ESC.  Based  on  the 
relative  data  available,  it  would  not  be 
appropriate  to  abandon  SSF.  We 
encourage  manufacturers  to  assist  us  in 
determining  the  effectiveness  of  ESC  by 
identifying  optional  ESC  systems  in  VIN 
codes  and  sharing  available  data.  We 
will  continually  monitor  data  on  the 
real-world  effectiveness  of  ESC  and 
make  appropriate  changes  based  on  that 
data.  We  do  not  expect  that 
manufacturers  will  abandon  ESC,  since 
they  express  so  much  conHdence  in  its 
ultimate  effectiveness. 

NHTSA  wants  to  encourage 
technological  applications  that  enhance 
vehicle  stability,  provide  drivers  with 
more  control  of  their  vehicle,  and  help 
prevent  rollover  and  other  crashes.  For 
ESC  in  particular,  it  is  reasonable  to 
assiime  that  it  will  help  some  drivers 
use  the  available  traction  to  stay  on  the 
road  in  circumstances  that  would 
otherwise  result  in  panic-driven  errors 
and  roadway  departure.  We  have  asked 
the  National  Academy  of  Sciences  to 
recommend  ways  of  combining  the 
effect  of  ESC  on  exposure  to  single- 
vehicle  crashes,  with  the  effect  of  SSF 
on  rollover  resistance  in  a  single-vehicle 
crash,  as  part  of  its  Congressionally- 
mandated  study  of  rollover  consumer 
information.  We  do  not  expect  that  a 
recommendation  can  be  implemented 
without  some  determination  of  ESC's 
real-world  effectiveness,  but  in  the 
meantime  we  will  identify  in  our 
Buying  a  Safer  Car  brochure  the  vehicles 
for  which  ESC  is  available  and  provide 
an  explanation  of  these  systems.  The 
identification  of  vehicles  with  ESC  will 
start  in  the  December  2000  issue  of 
Buying  a  Safer  Car.  The  April  2001  issue 
of  Buying  a  Safer  Car  will  also  present 
Rollover  Resistance  Ratings. 

The  first  presentation  of  Rollover 
Resistance  Ratings  will  be  on  the 
NHTSA  website.  The  website  will  also 
present  Questions  and  Answers  . 
regarding  rollover  crashes  including  one 
discussing  the  effect  of  ESC  and  its 
relationship  to  the  Rollover  Resistance 
Ratings.  Until  the  Rollover  Resistance 
Ratings  are  integrated  into  Buying  a 
Safer  Car,  the  NHTSA  website  will 
provide  a  chart  of  rated  vehicles  which 
will  include  a  colimm  indicating  the 
availability  of  ESC.  The  heading  of  that 
colunui  will  provide  a  link  to  the  Q&A 
about  ESC. 

The  Q&A  section  will  include  the 
following  discussion: 

Question:  How  does  Electronic  Stability 
Control  affect  rollover,  and  what  is  its 
relationship  to  the  Rollover  Resistance 
Ratings? 

Answer:  Most  rollovers  occur  when  a 
vehicle  runs  off  the  road  and  strikes  a  curb, 
soft  shoulder,  guard  rail  or  other  object  that 


"trips"  it.  The  Rollover  Resistance  Ratings 
estimate  the  risk  of  rollover  in  event  of  a 
single  vehicle  crash,  usually  when  the 
vehicle  runs  off  the  road.  Electronic  Stability 
Control  (which  is  offered  under  various  trade 
names)  is  designed  to  assist  drivers  in 
maintaining  control  of  their  vehicles  during 
extreme  steering  maneuvers.  It  senses  when 
a  vehicle  is  starting  to  spin  out  (oversteer)  or 
plow  out  (understeer),  and  it  turns  the 
vehicle  to  the  appropriate  heading  by 
automatically  applying  the  brake  at  one  or 
more  wheels.  Some  systems  also 
automatically  slow  the  vehicle  with  further 
brake  and  throttle  intervention.  What  makes 
Electronic  Stability  Control  promising  is  the 
possibility  that  with  its  aid  many  drivers  will 
avoid  running  off  the  road  and  having  a 
single  vehicle  crash  in  first  place.  However, 
ESC  cannot  keep  a  vehicle  on  the  road  if  its 
speed  is  simply  too  great  for  the  available 
traction  and  the  maneuver  the  driver  is 
attempting  or  if  road  departure  is  a  result  of 
driver  inattention.  In  these  cases,  a  single 
vehicle  crash  will  happen,  and  the  Rollover 
Resistance  Rating  will  apply  as  it  does  to  all 
vehicles  in  the  event  of  a  single  vehicle 
crash. 

A  similar  discussion  will  accompany 
the  rollover  resistance  ratings  in  the 
April  issue  of  Buying  a  Safer  Car. 

F.  Alternative  Programs  for  Rollover 
Consumer  Information  Suggested  by 
Commenters 

Three  commenters  to  the  RFC 
presented  ideas  for  consumer 
information  programs  to  be  used  in 
place  of  the  agency's  proposal  to  use 
SSF  to  rate  vehicles.  The  Alliance  had 
foiu"  suggestions: 

•  Cause  drivers  to  obey  the  speed 
limits,  be  alert  and  imimpaired,  and  use 
proper  restraints,  and  provide  driver 
training  in  off-road  recovery  and  crash 
avoidance  maneuvering. 

•  Improve  the  roadways  with  paved 
shoulders  to  eliminate  road  edge  drop- 
offs and  provide  road  edge  rumble  strips 
to  help  alert  drivers. 

•  Promote  Electronic  Stability 
Control. 

•  Promote  crashworthiness 
improvements  including  active  restraint 
systems,  tubular  and  side  curtain  air 
bags,  new  belt  reminder  systems, 
structiu^  crashworthiness 
improvements,  FMVSS  201  interior 
protection,  new  locks  and  latches  and 
alternative  glazings. 

Ford  and  Suzuki  commented  that  SSF 
should  be  used  only  to  rate  vehicle 
classes  and  should  not  be  used  to  show 
distinctions  between  make/models  in 
the  same  class.  These  commenters  also 
believe  that  the  program  should  not 
present  the  risk  of  rollover 
quantitatively. 

The  NADA  recommended  that 
NHTSA  put  more  emphasis  on  the  seat 
belt  message  in  the  context  of  rollover. 
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including  child  safety  restraints  and 
suggested  that  manufacturers  include  in 
their  vehicles'  ov*rners  manuals  material 
about  crash  avoidance  driving  practices. 
The  manufacturers'  association,  the 
Alliance,  on  the  other  hand,  wanted  to 
see  seat  belt  information  only  in  a 
general  sense,  not  specifically  referring 
to  rollover. 

The  major  flaw  with  all  of  these 
suggestions  is  that  they  do  not  deliver 
what  the  consumer  wants — definitive, 
comparative,  information  about  the 
relative  risk  of  rollover  in  specific 
vehicles.  We  have  shown,  in  the 
previous  sections  of  this  notice  and  the 
notices  that  have  preceded  it,  that  we 
can  link  rollover  risk  to  the  SSF  of 
specific  make/models.  Any  rollover- 
specific  consumer  information  product 
that  NHTSA  develops  in  the  future  will 
mention  driving  habits  that  contribute 
to  rollover  prevention  and  emphasize 
the  importance  of  seat  belt  use. 
However,  the  focus  of  the  present  action 
is  on  allowing  consiuners  to  make  an 
informed  choice  about  the  safety  of  the 
vehicles  they  purchase,  both  by  class 
and  by  model. 

G.  Commenters  Preference  for  a 
Minimum  Standard  Based  on  a 
Dynamic  Test 

Tab  Turner,  a  plantifTs  attorney,  and 
Insurance  Institute  for  Highway  Safety, 
Consumers  Union,  and  Advocates  for 
Highway  and  Auto  Safety,  stated  in 
their  comments  that,  while  they  had  no 
objection  to  using  SSF  to  provide 
consimief  information,  an  information 
program  was  not  sufficient  to  address 
the  rollover  problem.  They  believe  a 
federal  motor  vehicle  safety  standard, 
based  on  a  dynamic  track  test  of 
vehicles,  is  needed. 

Notwithstanding  the  recent 
Transportation  Recall  Enhancement, 
Accoimtability,  and  Documentation  Act 
(TREAD)  '5  which  requires  the  agency  to 
issue  ratings  based  on  a  dynamic  test 
within  two  years,  we  believe  that 
consumer  information  based  on  SSF  is 
an  appropriate  way  to  proceed  at  this 
time  to  address  rollover.  Two  issues  are 
involved  here:  the  issue  of  a  minimum 
standard  versus  consumer  information, 
and  the  issue  of  dynamic  testing  versus 
a  static  metric.  Both  of  these  issues  were 
addressed  at  length  in  the  RFC. 

We  agree  that  it  would  be  desirable  to 
have  a  standard  to  address  a  safety  issue 
as  significant  as  rollover  resistance. 
However,  as  explained  in  the  RFC, 
NHTSA  previously  decided  not  to  set  a 
vehicle  rollover  standard  at  a  level  that 
would  effectively  force  nearly  all  light 
trucks  to  be  redesigned  to  be  more  like 


passenger  cars.'^  NHTSA  also 
previously  decided  not  to  set  a  vehicle 
rollover  standard  at  a  level  that  would 
effectively  force  a  redesign  even  of 
certain  vehicle  types  like  small  pickups 
and  small  SUVs '''  because  it  would  not 
be  appropriate  to  prohibit  the 
manuJfactiuB  and  sale  of  those  vehicles 
without  some  predictable  benefit 
commensurate  with  the  cost  of  that 
action.  However,  we  can  still  provide 
accurate  and  meaningful  information 
about  rollover  resistance  to  allow  the 
public  to  make  fully  informed  choices 
when  selecting  a  new  vehicle. 

IV.  Rollover  Infbnnation  Dissemination 
using  SSF  in  NCAP 

The  agency  has  decided  to  go  forward 
with  a  pilot  consumer  information 
program  on  vehicle  rollover  resistance, 
using  the  SSF  as  a  basis  for  the  rating 
system.  This  program  will  be  part  of 
NCAP,  which  currently  gives  consumers 
information  on  frontal  and  side-impact 
crashworthiness.  Today  we  are 
announcing  the  2001  model  year 
vehicles  to  be  tested  and  how  the 
information  will  be  disseminated  to  the 
public. 

"There  are  two  activities  ongoing  in 
NHTSA  that  may  change  this  pilot 
program:  the  study  by  the  National 
Academy  of  Science  mandated  by 
Congress  in  the  Department's  Fiscal 
Year  2001  appropriations  bill  ^^  and  the 
Congressional  requirement  contained  in 
the  TREAD  Act  that  the  agency  develop 
a  dynamic  test  for  consumer 
information  on  rollover,  conduct  the 
tests,  and  determine  how  best  to 
disseminate  the  test  results  to  the  public 
by  November  1,  2002.  Changes  or 
additions  to  this  program  will  be 
developed  if  necessary  to  conform  to  the 
requirements  of  these  two  statutes. 

"The  rollover  information  program  will 
operate  just  as  the  current  frontal  and 
side  NCAP  does.  New  models  are 
selected  for  testing  before  the  beginning 
of  the  model  year.  Selection  is  based 
primarily  on  production  levels 
predicted  by  the  manufacturers  and 
submitted  to  the  agency  confidentially. 
Consideration  is  given  also  to  vehicles 
scheduled  for  major  changes,  or  new 
models  with  specific  features  that  may 
affect  their  SSF's.  The  vehicles  chosen 
for  NCAP  testing  will  be  obtained  and 
measured  by  NHTSA.  as  the  vehicles 
become  available.  Vehicles  are  obtained 
with  popular  equipment,  typical  of  a 
rental  fleet,  and  the  equipment  with 


"P.L.  106-414.  Novemtwr  1,  2000. 


'fi  Denial  of  the  Wirth  petition,  52  FR  49033 
(December  29.  1987). 

■'Termination  to  establish  a  minimum  vehicle 
standard  for  rollover  resistance  based  on  TTR  or 
CSV,  59  FR  33254  (June  28,  1994.) 

'■P.L.  106-346.  October  23,  2000. 


possible  influence  on  SSF  will  be 
included  in  the  vehicle  description 
when  the  rating  is  reported.  Two-wheel 
drive  and  four-wheel  drive  versions  of 
a  vehicle  are  treated  as  separate  models, 
because  a  four-wheel  drive  option  can 
have  a  significant  effect  on  SSF.  As 
provided  for  in  the  frontal  and  side 
NCAP.  manufacturers  can.  at  their 
option,  pay  for  tests  of  vehicles,  models, 
or  configiirations  not  included  in 
NHTSA's  test  plan,  if  they  wish  to 
inform  consumers  about  those  vehicles 
through  the  program.  i«  The  SSF  will  be 
converted  to  a  star  rating  according  to 
the  curve  presented  in  Section  ID  and 
Appendix  I  at  the  intervals  specified  in 
Section  HI.  The  rollover  rating 
information  will  be  available  on  the 
agency's  website,  and  will  be  included 
in  all  NHTSA  publications  and  press 
teleases  which  use  NCAP  data.  The 
brochures  and  the  website  presentation 
will  explain  the  basis  of  the  ratings, 
present  the  SSF  measurements,  and 
discuss  the  magnitude  of  rollover  harm 
prevention  provided  by  seat  belt  use. 

As  part  of  the  presentation  on  rollover 
the  following  explanatory  text  will  be 
used: 

Description  of  Rollover  Resistance 
Rating 

-    •  Most  rollover  crashes  occur  when  a 
vehicle  runs  off  the  road  and  is  tripped 
by  a  ditch,  curb,  soft  soil,  or  other  object 
causing  it  to  roll  over.  These  crashes  are 
usually  caused  by  driver  behavior  such 
as  speeding  or  inattention.  These  are 
called  single-vehicle  crashes  because 
the  crash  did  not  involve  a  collision 
with  another  vehicle.  More  than  10,000 
people  die  each  year  in  all  rollover 
crashes. 

•  The  Rollover  Resistance  Rating  is 
an  estimate  of  your  risk  of  rolling  over 
if  you  have  a  single-vehicle  crash.  It 
does  not  predict  the  likelihood  of  that 
crash.  The  Rollover  Resistance  Rating 
essentially  measures  vehicle 
characteristics  of  center  of  gravity  and 
track  width  to  determine  how  "top- 
heavy"  a  vehicle  is.  The  more  "top- 
heavy"  the  vehicle,  the  more  likely  it  is 
to  roll  over.  The  lowest  rated  vehicles 
(1-star)  are  at  least  3  times  more  likely 
to  roll  over  than  the  highest  rated 
vehicles  (5-stars). 

•  The  Rollover  Resistance  Ratings  of 
vehicles  were  compared  to  220,000 
actual  single-vehicle  crashes,  and  the 
ratings  were  found  to  relate  very  closely 
to  the  real-world  rollover  experience  of 
vehicles. 


"The  manufacturer  pays  for  the  vehicle  and  the 
test,  however,  actual  vehicle  leasing  and  testing  is 
done  by  a  testing  laboratory  under  contract  to 
NHTSA. 
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•  While  the  Rollover  Resistance 
Rating  does  not  directly  predict  the  risk 
of  injury  or  death,  keep  in  mind  that 
rollovers  have  a  higher  fatality  rate  than 
other  kinds  of  crashes. 

Remember:  Even  the  highest  rated  vehicle 
can  roll  over,  but  you  can  reduce  your  chance 
of  being  killed  in  a  rollover  by  about  75% 
just  by  wearing  your  seat  belt. 

•  Here  are  the  Rollover  Resistance 
Ratings: 

In  A  Single-Vehicle  Crash,  a  vehicle 
with  a  rating  of: 

Five  Stars    ••••• 

Has  a  risk  of  rollover  of  less  than  10% 

Four  Stars    •••• 

Has  a  risk  of  rollover  between  10%  and 
20% 

Three  Stars    ••• 

Has  a  risk  of  rollover  between  20%  and 
30% 

Two  Stars    •• 

Has  a  risk  of  rollover  between  30%  and 
40% 

One  Star    • 

Has  a  risk  of  rollover  greater  than  40% 


As  part  of  these  racings,  the  agency  also 
has  decided  to  note  vehicles  that  are 
equipped  with  "electronic  stability 
control"  technology,  which  may  reduce 
the  risk  of  a  vehicle  getting  into  an 
incipient  rollover  situation. 

Appendix  II  contains  a  preliminsiry 
list  of  vehicles  we  will  measiue  and  for 
which  we  wiU  report  SSF  and  star 
ratings.  The  vehicles  will  be  tested  as 
they  become  available  to  the  test 
facility.  As  of  today  24  vehicles  have 
been  tested;  the  results  are  available 
from  the  Auto  Safety  Hotline  (888-327- 
4236)  or  on  the  NHTSA  website  at 
www.nhtsa.dot.gov.  The  remainder  of 
the  test  results  and  star  ratings  for  the 
2001  model  year  will  be  available  by 
April  30,  2001. 

V.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866 

This  notice  was  not  reviewed  imder 
Executive  Order  12866  (Regulatory 
Plaiming  and  Review).  NHTSA  has 
■  analyzed  the  impact  of  this  decision  and 
determined  that  it  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  The  agency 
anticipates  that  providing  information 
on  rollover  risk  under  NHTSA's  New 
Car  Assessment  Program  would  impose 
no  regulatory  costs  on  the  industry. 

Authority:  49  U.S.C.  322.  30117,  and 
32302;  delegation  of  authority  is  at  49  CFR 
1.50  and  49  CFR  501.8. 


Issued  on:  January  8,  2001. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

Appendix  I:  Statistical  Analysis  in 
Response  to  Comments 

Response  to  Comments  of  the  Alliance  of 
Automotive  Manufacturers  based  on  a  Study 
by  Exponent  Failure  Analysis  Associates,  Inc. 
titled:  The  Relative  Importance  of  Factors 
Related  to  the  Risk  of  Rollover  Among 
Passenger  Vehicles 

Background 

The  agency  has  proposed  expanding  the 
New  Car  Assessment  Program  (NCAP),  which 
tests  vehicle  performance  in  front  and  side 
crashes,  to  include  information  on  rollover 
resistance.  We  proposed  a  rollover  metric  for 
consumer  information  based  on  the  Static 
Stability  Factor  (SSF)  and  described  the 
approach  in  a  Request  for  Comments,  Notice 
for  Rollover  NCAP  ("the  Notice,"  docket 
NHTSA  2000-6859,  item  1,  June  1,  2000). 
The  Appendix  to  the  Notice  described  a 
statistical  analysis  of  four  years  of  data  (1994 
to  1997)  from  six  states  (Florida,  Maryland, 
Missouri,  North  Carolina,  Pennsylvania,  and 
Utah),  and  we  provided  more  details  of  the 
analysis  (definitions,  programming 
statements,  and  computer  output)  in  another 
submission  to  the  Rollover  NCAP  docket 
(item  4).  The  Alliance  of  Automobile 
Maoui)Bct«irers  ("the  Alliance")  reviewed  the 
Notice  and  the  supplemental  material  and 
submitted  their  comments  to  that  docket 
(item  25). 

Appendix  4  of  their  comments  is  a  paper 
prepared  for  the  Alliance  by  Exponent 
Failure  Analysis  Associates,  Inc.  ("the 
Exponent  report")  on  The  Relative 
Importance  of  Factors  Related  to  the  Risk  of 
Rollover  Among  Passenger  Vehicles  (Alan  C. 
£)onelson,  Farshid  Forouhar,  and  Rose  M.> 
Ray,  in  a  paper  dated  August  30,  2000).  The 
Exponent  report  critiqued  our  linear 
regression  analysis  of  the  summarized  crash 
data  and  suggested  an  alternative  approach 
based  on  logistic  regression  analysis  of 
individual  crash  events.  This  {>aper  is  a 
comparison  of  the  two  approaches  (the  linear 
model  from  summarized  data  and  the  logistic 
model  of  individual  crash  events)  in  response 
to  those  comments. 

Overview 

The  Exponent  report  listed  four  goals  for 
their  study  (page  4  of  that  report),  and  we 
will  address  their  conclusions  in  our 
response.  The  four  goals  were  as  follows: 

(1)  "To  evaluate  the  statistical  study 
offered  by  NHTSA  as  a  basis  for  comparative 
'ratings'  [emphasis  in  original]  of  rollover 
risk," 

(2)  "To  gauge  the  strength  of  SSF  as  a 
predictor  of  rollover  relative  to  the  influence 
of  non-vehicular  factors," 

(3)  "To  quantify  the  relationship  between 
SSF  and  risk  of  rollover  after  adjusting  for  the 
influence  of  non-vehicular  factors,"  and 

(4)  "To  estimate  the  magnitude  and 
reliability  of  apparent  changes  in  rollover 
risk  with  changes  in  SSF." 

The  Exponent  report  offered  three 
corrections  to  our  vehicle  group  definitions. 


questioned  the  use  of  linear  models  of 
summarized  data,  and  recommended  logistic 
models  of  individual  crash  events  as  an 
improvement  (their  goals  1  and  2).  In 
response,  we  have  made  the  suggested 
corrections,  used  updated  VIN-decoded  data, 
added  a  year  of  data  (the  1998  calendar  year 
data  are  now  available  for  all  six  states  used 
in  our  original  analysis),  and  refit  the  model. 
Details  on  the  data  definitions  are  included 
below  in  "Available  Dat«,"  and  the  results  of 
are  described  in  "Refitting  the  Linear 
Model."  We  have  also  used  our  data  to  fit 
logistic  regression  models,  and  these  results 
are  described  in  "Fitting Logistic  Models."  A 
comparison  of  the  two  approaches  is 
provided  in  "Comparing  the  Models." 

Our  logistic  models  produced  results  that 
were  similar  to  those  produced  by  our  linear 
model  of  summarized  data  and  to  the  logistic 
models  described  in  the  Exponent  report 
(which  were  based  on  a  slightly  different 
group  of  states,  calendar  years,  and 
explanatory  variables).  That  is,  the  choice  of 
model  form  and  data  source  do  not  affect  our 
essential  conclusion:  the  SSF  is  strongly 
related  (both  in  terms  of  statistical 
significance  and  magnitude  of  effect)  to 
rollover  risk.  However,  there  are  some 
differences  among  the  models  in  the 
estimated  sensitivity  of  rollover  risk  to 
changes  in  the  SSF. 

Where  we  disagree  most  with  the  Exponent 
report  is  in  the  interpretation  of  the  results. 
The  authors  of  the  Exponent  report  argue  that 
the  SSF  plays  a  smaller  role  in  rollover 
causation  than  do  driver  and  othei^ad-use 
factors' (their  goals  2  and  4).  Goal  2  (gauging 
the  relative  strength  of  the  SSF  and  non- 
vehicle  factors)  is  so  important  to  the  authors 
that  they  used  it  as  the  title  of  their  report. 
We  believe  that  our  analysis  indicates  that 
the  SSF  is  very  important  in  describing 
rollover  risk,  as  measured  by  the  fit  of  each 
model,  the  significance  of  the  coefficient  of 
the  SSF  term,  and  the  magnitude  of  the 
coefficient  of  the  SSF  term.  We  do  recognize 
that  driver  and  other  road-use  variables  are 
also  important.  Federal,  state,  and  local 
education  and  enforcement  prognuns  are  all 
aimed  at  the  vulnerability  of  road  users  to, 
human  error,  and  we  recognize  that  the 
driver  plays  a  large  role  in  causing  or 
avoiding  crashes.  However,  what  we  set  out 
to  address  in  the  Notice  is  whether  the  SSF 
provides  information  that  is  useful  to 
consumers — information  they  can  use  in 
selecting  a  vehicle,  deciding  whether  to  use 
seat  belts  and  child  seats,  and  adapting  their 
driving  style  to  a  new  vehicle.  We  describe 
this  point  in  more  detail  below,  in 
"Interpreting  the  Analytical  Results,"  using 
an  example  based  on  the  relationship 
between  crash  severity,  belt  use,  and  injury 
severity. 

In  summary,  we  believe  that  our  statistical 
models  (both  the  linear  model  of  summarized 
data  and  the  logistic  models  of  individual 
crash  eveots)  and  the  statistical  models 
offered  in  the  Exponent  report  support  our 
conclusion  that  the  SSF  is  a  useful  measure 
of  rollover  risk  that  will  help  the  consumer 
choose  a  new  vehicle  and  use  it  wisely. 

Available  Data 

The  analysis  described  in  the  Notice  was 
ba.sed  on  single-vehicle  crashes,  which  we 
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defined  to  exclude  crashes  with  another 
motor  vehicle  in  transport  or  with  a 
nonmotorist  (such  as  a  pedestrian  or 
pedalcyclist),  animal,  or  train.  We  eliminated 
vehicles  without  a  driver  and  all  vehicles 
that  were  parked,  pulling  a  trailer,  designed 
for  certain  special  or  emergency  uses 
(ambulance,  fire,  police,  or  military),  or  on  an 
emergency  run  at  the  time  of  the  crash.  Our 
only  criterion  for  including  a  vehicle  model 
in  the  analysis  was  a  reliable  measure  of  the 
SSF.  The  100  vehicle  groups  we  identified 
were  described  in  the  Notice,  and  the 
definitions  for  these  groups  were  included  in 
another  submission  to  the  same  docket  (item 
4). 

Exponent  reviewed  this  information  and 
pointed  out  three  errors  in  the  specifications 
of  the  vehicle  groups  (page  37).  First,  vehicle 
group  65  should  have  been  defined  as  model 
years  1990-1995  (not  1988-1996).  Second, 
vehicle  group  66  should  have  been  defined 
as  model  years  1996-1998  (not  1997-1^98). 
And  third,  vehicle  group  91  should  have 
Included  model  code  "SKI"  (not  "SQ"),  as 
defined  by  the  output  from  The  Polk 
Company's  PC  VINA*  software  (PC  VINA* 
for  Windows  User's  Manual,  October  20, 
1998).  We  also  found  a  typographical  error  in 
the  specification  of  vehicle  group  79:  the 
number  of  drive  wheels  should  have  been 
specified  as  "not  equal  to  4"  (rather  than 
"equal  to  4").  We  corrected  these  mistakes  in 
the  list  and  computer  programs,  and  the 
corrected  list  of  vehicles  is  included  here  as 
Tables  1  through  4. 

Our  understanding  of  some  important 
differences  in  state  crash  reporting  are 
included  in  Table  5.  The  Notice  described 
our  criteria  for  including  a  state  in  the 
analysis,  which  were  as  follows: 

(1)  Data  availability  (the  state  must 
participate  in  the  agency's  State  Data  System 
(SDS)  and  have  provided  the  1997  data), 

(2)  VIN  reporting  (the  vehicle  identification 
number  (VIN)  must  be  coded  on  the 
electronic  file),  and 

(3)  Rollover  identification  (we  must  be  able 
to  determine  whether  a  rollover  occurred, 
regardless  of  whether  it  was  a  first  or 
subsequent  event  in  the  crash). 

Six  states  (Florida,  Maryland,  Missouri, 
North  Carolina,  Pennsylvania,  and  Utah)  met 
all  three  criteria.  Two  states  (New  Mexico 
and  Ohio)  met  two  of  the  three  criteria;  these 
states  participate  in  the  SDS  and  the  VIN  is 
available  on  the  electronic  file,  but  rollovers 
are  identified  only  if  they  are  reported  as  the 


first  harmful  event  in  the  crash.  We  have 
made  some  use  of  all  eight  states  in  this 
updated  analysis,  but  roost  of  the  analysis  is 
based  on  the  six  states  with  the  best  rollover 
reporting.  These  are  the  six  states  that  were 
the  basis  for  the  analysis  described  in  the 
Notice. 

For  this  analysis,  we  used  the  SDS  data 
and  the  VIN-decoded  data  available  on 
NHTSA's  Research  and  Development  Local 
Area  Network  (  LAN).  The  National  Center 
for  Statistics  and  Analysis  (NCSA,  an  office 
in  R&D)  recently  rebuilt  the  1997  VIN  files 
for  Maryland  and  Missouri,  and  the  numbers 
of  relevant  cases  differ  slightly  from  those 
reported  in  the  Notice.  The  major  changes 
were  a  slightly  more-conservative  approach 
to  dealing  with  mistakes  in  VIN  transcription 
and  some  additional  vehicle-make  codes.  We 
also  expanded  somewhat  our  definition  of 
"rollover"  in  North  Carolina  (adding 
information  from  the  four  impact-type 
variables),  which  increased  the  number  of 
rollovers  in  that  state  over  what  was  reported 
in  the  Notice.  The  number  of  relevant 
vehicles  identified  for  each  state  and 
calendar  year  are  shown  as  Table  6.  Note  that 
Ohio  reported  a  relatively  small  percentage  of 
VINs  in  1998  (about  29  percent  of  vehicles 
had  a  VIN  on  the  electronic  file),  so  case 
counts  for  the  vehicles  relevant  to  this  study 
are  low.  Our  analysis  is  not  too  sensitive  to 
missing  VIN  information  because  it  is  based 
on  internal  comparisons  of  the  crash  data 
(specifically,  on  rollovers  per  single-vehicle 
crash);  this  would  not  be  the  case  if  we  were 
basing  our  analysis  on  comparisons  with  an 
external  source,  such  as  rollovers  per 
registered  vehicle. 

We  added  a  calendar  year  of  data  (1998)  for 
the  six  states  used  in  the  analysis  described 
in  the  Notice.  However,  Pennsylvania  no 
longer  includes  on  the  electronic  file  some 
environmental  variables  that  we  need  for  this 
analysis  (specifically,  CURVE  and  GRADE), 
so  we  could  not  use  the  1998  Pennsylvania 
data  in  the  analysis.  The  variables  available 
for  this  analysis  are  shown  as  Table  7.  We 
calculated  the  SSF  to  two  decimal  places 
(with  observed  values  between  1.00  and 
1.53),  we  defined  NUMOCC  as  the  count  of 
occupants  in  each  vehicle,  and  we  defined  all 
the  other  road-use  factors  as  dichotomous 
variables  (with  "0"  coded  for  "no,"  and  "1" 
coded  for  "yes").  ' 

All  eight  states  reported  the  following  data: 
ROLL,  SSF,  DARK,  STORM,  FAST,  HILL, 
CURVE,  BADSURF,  MALE.  YOUNG,  OLD, 


and  DRINK.  Speed  limit  is  not  ref»orted  in 
New  Mexico,  so  we  defined  FAS'!"  based  on 
the  roadway  function  class  after  reviewing 
the  relationship  between  these  two  variables 
among  New  Mexico  cases  in  the  1994-1998 
Fatality  Analysis  Reporting  System  (FARS) 
data.  We  assumed,  based  on  our  review  of  the 
PARS  data,  that  (1)  interstate  and  rural 
arterial  roads  had  a  speed  limit  of  at  least  55 
mph,  (2)  local  roads  and  urban  arterial  roads, 
collectors,  and  ramps  had  a  speed  limit  of  no 
more  than  50  mph,  and  (3)  the  speed  limit 
was  unknown  for  all  other  roads.  RURAL  was 
unavailable  for  two  states  (Maryland  and 
Missouri),  BADROAD  was  unavailable  for 
two  states  (Missouri  and  Pennsylvania), 
NOINSURE  was  unavailable  for  three  states 
(Marj'land,  North  Carolina,  and  Utah),  and 
NUMOCC  was  unavailable  for  Missouri 
(where  uninjured  passengers  need  not  be 
reported). 

Refitting  the  Linear  Model 

We  refit  the  linear  model  using  the 
approach  described  in  the  Notice.  There  were 
241,036  single-vehicle  crashes  available  for 
this  analysis  (that  is,  involving  a  vehicle  in 
one  of  the  100  vehicle  groups,  occurring 
between  1994  and  1998,  and  occurring  in  the 
six  states  we  studied  in  preparing  the  Notice 
(Florida,  Maryland,  Missouri,  North  Carolina, 
Pennsylvania,  and  Utah),  and  48.996  of  these 
(20.33  percent)  involved  rollover.  We 
eliminated  the  1998  Pennsylvania  data 
because  CURVE  and  GRADE  are  not  available 
on  the  electronic  file,  and  this  left  227,194 
single-vehicle  crashes,  of  which  45,880 
(20.19  percent)  involved  rollover. 

We  summarized  the  data  for  each  vehicle 
group  in  each  state,  which  produced  599 
summary  records  (there  were  no  reported 
single-vehicle  crashes  involving  vehicle 
group  54  in  Utah).  As  with  the  earlier 
analysis,  we  eliminated  any  summary  record 
that  was  based  on  fewer  than  25  cases 
because  we  thought  estimates  based  on 
smaller  samples  were  too  unreliable.  This  left 
us  with  518  summary  records,  representing 
the  experiences  of  226,117  single-vehicle 
crashes,  including  45,574  (20.16  percent) 
rollovers.  Figure  1  shows  the  rollover  rate 
(rollovers  per  single- vehicle  crash)  as  a 
function  of  the  SSF  plotted  for  each  of  the 
100  vehicle  groups.  These  data  have  not  been 
adjusted  for  differences  in  vehicle  use  or 
state  reporting  practices,  but  they  do  show  a 
strong  tendency  for  lower  rollover  rates  with 
higher  values  of  the  SSF. 
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Figure  1:  Rollovers  per  Single -Vehicle  Cresh  Ettimated  from  Six  States 
(Not  Adjusted  for  Differences  in  Road  Use  or  State  Reporting) 
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We  used  the  1994-1998  General  Estimates 
System  (GES)  for  a  comparison  with  the  six- 
state  rollover  rate  for  the  study  vehicles  as  a 
group.  The  five  years  of  GES  data  include 
9,910  sampled  vehicles  that  we  identified  as 
being  in  one  of  the  100  vehicle  groups  (based 
on  decoding  the  VIN  with  the  PC  VINA* 
software  for  those  states  that  include  the  VIN 
on  their  fiolice  reports)  involved  in  a  single- 
vehicle  crash,  and  2,377  of  these  rolled  over. 
Weighting  the  GES  data  to  reflect  the  sample 
scheme  (but  not  adjusting  for  missing  VIN 
data)  i.roduces  estimates  of  1,185,474  single- 
vehicle  crashes  per  year,  of  which  236,335 
(19.94  percent)  involved  rollover.  That  is,  the 
six  states  in  our  study  have  a  rollover  rate  for 
police-reported  crashes  that  is  essentially  the 
same  as  the  national  estimate  produced  from 
the  GES  data  (with  the  qualification  that  the 
GES  estimate  is  based  on  data  from  just  those 
states  that  include  the  VIN  on  the  police 
report). 

We  defined  the  dependent  variable  ROLL 
as  the  fraction  of  single-vehicle  crashes  that 
involved  rollover.  The  independent 
(explanatory)  variables  in  the  six-state 
combined  model  were  those  available  in  all 
six  states.  They  were  expressed  as  the 
fraction  of  single-vehicle  crashes  that 
involved  each  of  the  following  ten  situations: 
DARK.  STORM,  FAST.  HILL,  CURVE, 
BADSURF.  MALE,  YOUNG,  OLD,  and 
DRINK.  We  also  defined  dummy  variables  for 
five  states  (DUMMY_FL,  DUMMY_MD, 
DUMMY_NC,  DUMMY_PA,  and 
DUMMY_UT,  with  Missouri  used  as  the 
baseline  case)  to  capture  state-to-state 
differences  in  reporting  thresholds  and 
defiiiitions.  These  variables  have  the  value 
"1"  if  the  crash  occurred  in  that  state  (for 
example  DUMMY_MD  =  1  for  all  Maryland 
crashes),  and  they  have  the  value  "0" 
otherwise  (for  example,  DUMMY_MD  =  0 


for  all  crashes  in  Florida,  Missouri,  North 
Carolina,  Pennsylvania,  and  Utah).  These  are 
the  fourteen  variables  we  used  in  the  earlier 
analysis  (described  in  the  Notice),  plus  the 
variable  OLD. 

We  ran  the  stepwise  linear  regression 
analysis  ageiinst  these  518  summary  records 
to  describe  the  natural  logarithm  of  rollovers 
per  single- vehicle  crash,  which  we  call 
LOGROLL,  as  a  function  of  a  linear 
combination  of  the  explanatory  variables.  (To 
avoid  losing  information  on  vehicle  models 
with  a  low  risk  of  rollover,  we  set  ROLL  to 
0.0001  if  there  were  no  rollovers  represented 
by  the  summary  record.)  We  used  the  option 
that  gives  more  weight  to  data  points  that  are 
based  on  more  observations,  so  vehicle 
groups  with  more  crashes  count  for  more  in 
the  analysis.  Each  data  point  was  weighted 
by  the  number  of  single-vehicle  crashes  it 
represented,  but  the  weighting  was  capped  at 
250.  That  is,  data  points  based  on  more  than 
250  observations  were  weighted  by  250.  Our 
rationale  was  that  we  wanted  the  model  to 
fit  well  across  the  full  range  of  SSF  values, 
so  we  did  not  want  to  over-weight  the  data 
for  the  most-common  models  on  the  road. 

We  ran  a  preliminary  model  using  the  SSF 
and  the  five  state  dummies  to  estimate 
LOGROLL.  The  model  had  an  R2  of  0.73,  and 
the  coefficient  of  the  SSF  term  ( -  2.8634)  was 
highly  significant  (the  t-statistic  indicates 
that  the  probability  that  the  coefficient  is 
really  zero  is  less  than  0.0001);  the  details  are 
included  as  Table  8a.  Thus,  it  appears  that 
the  SSF  is  very  useful  in  understanding 
rollover  risk.  We  then  performed  a  stepwise 
linear  regression  (using  forward  variable 
selection  and  a  significance  level  of  0.15  for 
entry  and  removal  from  the  model)  on  the 
six-state  data;  this  is  the  same  approach  we 
used  for  the  analysis  described  in  the  Notice. 
The  stepwise  regression  procedure  with  the 
SSF  chose  three  variables  that  describe  the 


1.60 


driving  situation  (DARK,  FAST,  and  CURVE), 
three  variables  that  describe  the  driver 
(MALE,  YOUNG,  and  DRINK),  and  all  five 
state  dummy  variables.  The  F-statistic  for  the 
model  as  a  whole  was  311,  and  the 
probability  of  a  value  this  high  by  chance 
alone  is  less  than  0.0001.  The  model  had  an 
R-  of  0.88  and  the  coefficient  of  the  SSF  term 
( -  3.3760)  was  highly  significant;  more 
details  on  the  fit  of  the  model  are  included 
as  Table  8b.  Note  that  adding  the  road-use 
variables  increased  both  the  model  R^  (fixjm. 
0.73  to  0.88)  and  the  absolute  value  of  the 
coefiicient  of  the  SSF  term  (from  -  2.8634  to 
-  3.3760).  That  is,  the  effect  of  the  SSF  on 
rollover  risk  is  estimated  to  be  even  greater 
after  adjusting  for  differences  in  road  use. 

We  used  the  results  of  the  model  to  adjust 
the  observed  number  of  rollovers  per  single- 
vehicle  crash  to  account  for  differences 
among  vehicle  groups  in  their  road-use 
characteristics  in  single-vehicle  crashes.  For 
each  of  the  518  sununary  records,  we  used 
the  regression  results  and  the  typical  road 
use  to  estimate  what  LOGROLL  would  have 
been  if  road  use  for  that  vehicle  group  had 
been  the  typical  road  use  observed  for  all  the 
vehicles  in  the  study.  The  approach  is  the 
one  used  in  the  Notice.  We  used  an 
intermediate  step  to  account  for  differences 
in  road  use  and  adjust  the  data  towards  the 
average  experience  for  the  study  vehicles: 

ADJ_LOGROLLi 

=LOGROLL, 

BETA_DARK  x  PARK*  - 
MEAN_DARK) 

-  BETA_FAST  x  (FASTj  - 
MEAN_FAST) 

-  BETA_CURVE  x  (CURVEi  - 
MEAN_CURVE) 

-  BETA_MALE  x  (MALE*  - 
MEAN_MALE) 

-  BETA_YOUNG  x  (YOUNGi  - 
MEAN_YOUNG) 
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-BETA 

DRINK  x  (DRINK.  - 

MEAN 

DRINK) 

-BETA 

DUMMY— FL  X  DUMMY 

FL, 

-BETA 

DUMMY     MDx  DUMMY 

MD 

-BETA 

DUMMY     NC  X  DUMMY 

NC, 

-BETA 

DUMMY     PA  X  DUMMY 

PA, 

-BETA 

DUMMY     UT  X  DUMMY 

UTi 

+  MEAN 

DUMMIES, 

where: 

ADJ_LOGROLLi  is  the  estimate  of  what 
LOGROLL  would  have  been  for  each 
summary  record  if  all  vehicles  were  used 
the  same  way, 

LOGROLL,  is  the  value  of  LOGROLL 
observed  for  each  summary  record, 

BETA_DARK  through  BETA_DRINK  are 
the  coefficients  (Beta-values)  of  the  road- 
use  variables,  DARK  through  DRINK, 
that  were  produced  by  the  model  (as 
shown  in  Table  8b), 

BETA_DUMMY_FL  through 
BETA_DUMMY_UT  are  the 
coefficients  of  the  state  dummy 
variables,  DUMMY_FL  through 

DUMMY UT,  that  were  produced  by 

the  model, 

DARK,  through  DRINK,  are  the  values  of 
the  road-use  variables  observed  for  each 
summary  record, 


DUMMY_FL.  through  DUMMY_UT,  are 
the  values  of  the  state  dummy  variables 
for  each  summary  record  (with  no  more 
than  one  of  these  equal  to  "1,"  and  all 
the  rest  equal  to  "0"), 

MEAN_DARK  through  MEAN_DRINK 
are  the  average  values  of  the  road-use 
variables  observed  in  the  study  data 
(with  MEAN_DARK=0.4314, 

MEAN_FAST=0.4807, 
MEAN_CURVE=0.3315,  MEAN_MALE 
=  0.6276, 

MEAN_YOUNG=0.3987,  and 
MEAN_DRINK=0.1509),  and 

MEAN_DUMMIES  is  the  average  state 
adjustment  in  the  study  data. 

MEAN_DUMMIES  was  calculated  for 
these  226,117  single-vehicle  crashes 
from  the  coefficient  of  the  state  dummy 
variables  and  the  number  of  cases  in 
each  state  as  follows: 

(1.2253  X  number  of  Florida  cases 
+0.6933  X  number  of  Maryland  cases 
■t-0.0000  X  number  of  Missouri 
+0.6969  X  number  of  North  Carolina  cases 
+1.2449  X  number  of  Pennsylvania  cases 
+0.8622  X  number  of  Utah  cases) 
/Total  number  of  cases 
=0.8019, 


The  adjusted  rollover  rate  for  each  vehicle 
group  is  then  estimated  by: 

ADI_ROLL=e<*»' ijooroll) 

This  is  our  estimate  of  what  the  rollover  rate 
would  have  been  if  all  vehicle  groups  were 
used  in  the  same  way.  and  it  reflects  the 
average  use  patterns  of  all  vehicles  in  the 
study.  The  adjusted  rollover  rates  are  shown 
in  Figure  2. 

The  average  adjusted  number  of  rollovers 
per  single-vehicle  crash  for  all  the  study 
vehicles  in  the  six  states  is  0.1982.  which  is 
essentially  the  same  as  the  rollover  rate  in  the 
original  study  data  (0.2016)  and  the  rollover 
rate  estimated  from  the  GES  data  (0.1994)  for 
these  100  vehicle  groups.  A  linear  model  fit 
through  the  adjusted  data  is  described  by  the 
equation: 

LOGROLL  =  2.5861—3.3760  x  SSF. 

The  model  has  an  R^  of  0.85.  and  the 
coefficient  of  the  SSF  term  was  highly 
significant.  Details  on  the  fit  of  the 
model  through  the  adjusted  rollover  rates 
are  included  as  Table  8c. 


Figure  2:  Rollovers  per  Single-Vehicle  Crash  Estlmatid  from  Six  States 
(Adjusted  to  National  Average  Road  Use  and  for  Differences  in  State  Rtporting) 
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Exponentiating  both  sides  of  the  equation 
produces  an  estimate  that  the  number  of 
rollovers  per  single-vehicle  crash  is 
approximated  by  the  curve: 
ROLL  =  13.28  X  e<-3  "«>  x  ssf). 


The  estimated  rollover  rates  for  the  SSF 
values  between  0.95  and  1.55  are  shown  in 
Table  19  in  the  column  labeled  "Model  1," 
and  the  estimates  for  the  observed  range  (SSF 
values  from  1.00  to  1.53)  are  shown  as  Figure 
2.  This  model  form  has  very  useful 
properties.  The  increase  in  the  SSF  that  is 


associated  with  halving  the  number  of 
rollovers  per  single-vehicle  crash  is  estimated 
as  0.21.  For  example,  the  number  of  rollovers 
per  single-vehicle  crash  under  average 
conditions  is  estimated  as: 
0.44  for  a  SSF  of  1.01 
0.23  for  a  SSF  of  1.22,  and 


3408  Federal  Register /Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


0.11  for  a  SSF  of  1.43. 

Thus,  rollover  risk  drops  by  a  half  when  the 
SSF  increases  firom  1.01  to  1.22,  and  it  drops 
in  half  again  when  the  SSF  increases  from 
1.22  to  1.43. 

The  SSF  is  both  highly  signiHcant  in  the 
model  and  very  important  in  de^ribing 
rollover  risk  (the  estimated  rollover  risk 
increases  by  a  factor  of  6.0  over  the  observed 
range  of  the  data,  from  a  SSF  of  1.00  to  1.53). 
This  means  that  changes  in  the  SSF  (or 
chimges  in  how  vehicles  with  low  SSF  values 
are  used)  has  the  potential  for  large 
reductions  in  rollover  risk. 

Fitting  Logistic  Models 

The  Exponent  report  questioned  the 
validity  of  using  a  linear  regression  analysis 
of  summarized  data,  though  they  noted  the 
advantages  of  this  approach  for  describing 
the  data.  They  suggested  using  a  logistic 
regression  analysis  with  the  SSF  and  road- 
use  variables,  and  they  also  suggested  (as  a 
way  of  dealing  with  potential  cross- 
correlations)  an  approach  that  uses  crash-risk 
scenarios  in  place  of  the  road-use  variables. 
They  provided  results  from  the  states  they 
used  in  their  analysis,  and  we  did  a  similar 
analysis  of  the  eight  states  available  to  us. 
The  data  for  two  states,  New  Mexico  and 
Ohio,  were  not  combined  with  the  data  from 
the  other  six  states  because  a  rollover  is 
reported  in  New  Mexico  or  Ohio  only  if  it  is 
considered  to  have  been  the  first  harmful 
event  in  the  crash.  However,  we  did  look 
briefly  at  these  data  because  we  were  curious 
about  how  the  rollover  definition  affects  the 
analysis.  We  wanted  to  see  how  the  risk  of 
a  rollover  occurring  as  the  first  harmful  event 
in  a  single-vehicle  crash  varies  as  a  function 
of  the  SSF  as  reported  in  these  two  states. 

We  ran  a  logistic  regression  analysis  for 
each  state  to  model  rollover  as  a  function  of 
the  SSF  and  the  road-use  variables.  For  each 
state,  we  used  the  explanatory  variables 
available  for  the  linear  regression  analysis 
plus  other  variables  that  were  available  in 
each  state,  as  described  in  Table  7.  The  fits 
of  the  models  are  summarized  in  Tables  9a 
through  16a.  Each  model  seems  to  fit  the  data 
well.  The  coefficient  of  the  SSF  term  varies 
frtjm  ( -  3.0800)  in  North  Carolina  to 
( -  4.3908)  in  Florida.  The  values  for  New 
Mexico  ( -  3.0809)  and  Ohio  ( -4.3642)  fall  in 
this  range,  which  suggests  that  the  choice 
between  "all  rollovers"  and  "first  harmful 
event  rollovers"  may  not  be  critical  for  a 
basic  understanding  of  the  sensitivity  of 
rollover  risk  to  the  SSF  (though  the  choice  is 
important  in  determining  the  absolute  level 
of  rollover  risk).  In  all  cases,  the  coefficient 
of  the  SSF  term  was  highly  significant;  the 
probability  of  a  chi-square  this  large  by 
chance  alone  (the  smallest  chi-square  values 
were  209  for  New  Mexico  and  416  for  Utah) 
was  estimated  as  less  than  0.0001. 

We  then  combined  the  data  from  the  six 
states  that  have  the  best  rollover  reporting 
(that  is,  data  that  were  not  limited  to  first- 
harmful-event  rollovers)  and  used  them 
together  in  a  logistic  model,  using  the 
explanatory  variables  they  have  in  common. 
We  used  the  approach  Charles  Kahane 
described  in  his  study  of  the  safety  effects  of 
vehicle  size.  He  used  dummy  variables  to 
capture  reporting  differences  in  a  logistic 


model  of  state  data,  and  the  results  are 
included  in  Relationships  between  Vehicle 
Size  and  Fatality  Risk  in  Model  Year  1985- 
93  Passenger  Cars  and  Light  Trucks  (Charles 
).  Kahane,  Evaluation  Division,  Office  of 
Plans  and  Policy,  National  Highway  Traffic 
Safety  Administration,  DOT  HS  808  570, 
January  1997).  The  results  of  the  six-state 
combined  model  are  shown  as  Table  17a.  The 
model  fits  the  data  well,  and  the  SSF  is 
highly  significant  in  the  model  (with  a  chi- 
square  value  of  7,230). 

The  coefficient  of  the  SSF  term  in  the 
logistic  model  for  each  state  and  for  the  six- 
state  combined  model  describes  the 
relationship  between  the  rollover  rates  for 
any  two  values  of  the  SSF,  and  we  can  use 
this  relationship  to  estimate  the  rollover  rate 
under  average  road-use  conditions  for  each 
value  of  the  SSF.  We  used  the  method  that 
Ellen  Hertz  described  in  her  study  of  the 
safety  effects  of  vehicle  weight.  She 
estimated  injury  risk  based  on  a  logistic 
model  of  state  data,  and  the  results  are 
included  in  A  Collection  of  Recent  Analyses 
of  Vehicle  Weight  and  Safety  (T.M.  Klein,  E. 
Hertz,  and  S.  Borener,  Mathematical  Analysis 
Division,  National  Center  for  Statistics  and 
Analysis,  Research  and  Development, 
National  Highway  Traffic  Safety 
Administration,  DOT  HS  807  677,  May  1991). 
We  defined: 

BETASSF  =  the  coefficient  of  the  SSF  term 
in  the  logistic  model  for  a  state, 

ROLLssF  =  the  rollover  rate  at  a  specific  value 
oftheSSF,  and 

ODDSssF  =  the  odds  of  rollover  at  a  specific 
value  of  the  SSF. 

We  choose  a  SSF  of  1.00  as  the  basis  for  the 
calculations.  The  relationship  between 
ROLL  1. 00  and  any  other  ROLLssf  can  be 
calculated  for  each  state  as  follows: 

ROLLssf  =  ODDSssf  /  (1  +  ODDSssf) 

where 

ODDSssf  =  e  «ssf  -  '  <») »  betassf)  x  RQLLi  oo 

/  (1  -  ROLL,  oo). 
The  results  of  the  logistic  analysis  of  the 
Florida  data  are  shown  in  Table  9a,  including 
an  estimate  that: 
BETASSF  =  ( -  4.3908), 

so  all  we  need  for  rollover  rate  estimates 
across  the  range  of  the  SSF  is  an  estimate  of 
ROLL,  00  in  Florida.  We  estimated  ROLLl.OO 
using  the  following  approach.  For  each  state, 
we  defined: 

ODDS  ALL  =  odds  of  rollover  for  the  study 

vehicles  as  a  group, 
LOGODDSau.  =  the  natural  logarithm  of 

ODDSall,  and 
MEANSSF  =  the  average  SSF  for  the  study 

vehicles. 
The  model  says  that: 
LOGODDS  =  T  +  (BETASSF  x  SSF), 
where 

T  =  a  linear  function  of  the  explanatory 
variables. 

and  we  solved  for  the  "average"  value  of  T 
such  that: 

LOGODDSau.  =  T  +  (BETASSF  x  MEANSSF). 
That  is,  we  assumed  that  the  results  of  the 
logistic  model  apply  to  the  average  rollover 
rate  and  SSF  value  for  the  vehicles  as  a 
group,  and  this  means  that: 


T  =  LOGODDSall  -  (BETASSF  x 

MEANSSF). 
The  rollover  rate  for  all  the  vehicles  included 
in  the  Florida  study  was  0.2044  and  their 
average  SSF  was  1.2894,  which  means  that: 
T  =  log,;(0. 2044/0.7956)  -  (- 4.3908  x 

1.2894)  and 
T  =  4.3025  at  the  average  rollover  odds  and 

SSF  values. 
We  call  this  specific  value  of  the  function  T, 
"TO."  Then,  after  controlling  for  other 
factors,  LOGODDSssF  is  estimated  as: 
LOGODDSssF  =  TO  +  (BETASSF  x  SSF), 
and  at  SSF=1.00  in  Florida,  this  is  calculated 
as: 

LOGODDSi  00  =  4.3025  -  (4.3908x1.00). 

so 

LOGODDS,  00  =  (  -  0.0883). 

ROLL,  00  is  estimated  from  the  LOGODDS,  oo 

as: 

e»/(l  +  e  »), 

where  x  is  the  LOGODDS,  oo,  so  the  rollover 
rate  at  a  SSF  value  of  1.00  is  estimated  as 
0.4778  rollovers  per  single-vehicle  crash.  The 
rollover  rate  for  all  other  values  of  the  SSF 
can  be  estimated  using: 
ODDSssf  =  e'issF  -  i  oo)  «  betassf)  x  ROLL,  oo/ 

(1  -  ROLL.oo) 
and 
ROLLssf  =  ODDSssf/(1  +  ODDSssf). 

We  used  this  approach  for  each  state  and 
for  the  six-state  combined  model.  The 
average  rollover  rate  and  SSF  for  each  state 
and  for  the  six-state  combined  data  are 
shown  in  Table  18,  along  with  the  estimated 
rollover  rates  for  a  SSF  of  1.00.  For  example, 
the  rollover  risk  for  the  six-states  combined 
is  estimated  as  0.4031  at  an  SSF  of  1.00,  and 
it  is  shown  in  the  column  for  the  results  of 
the  models  based  on  "individual  variables." 
(The  results  of  the  models  based  on  "crash 
scenarios"  are  described  below.)  The  results 
for  each  value  of  the  SSF  are  shown  in  the 
column  labeled  "Model  2"  in  Table  19. 

As  a  check  of  the  six-state  combined 
model,  we  calculated  the  average  rollover 
risk  for  each  value  of  the  SSF  based  on  the 
individual  state  models.  For  example,  we 
calculated  the  average  rollover  rate  for  a 
vehicle  with  a  SSF  of  1,00  by  taking  the 
average  of  the  estimates  for  these  six  states 
(that  is,  Florida,  Maryland,  Missouri,  North 
Carolina,  Pennsylvania,  and  Utah),  weighted 
by  the  size  of  each  state  (as  measured  by  the 
number  of  single-vehicle  crashes  involving 
any  study  vehicle  in  each  state).  The  result 
is  an  estimated  risk  of  0.4101  rollovers  per 
siiigle-vehicle  crash  for  an  SSF  of  1.00,  and 
the  same  procedure  was  applied  to  each 
value  of  the  SSF  from  0.95  to  1.55.  The 
results  are  shown  as  the  colimm  labeled 
"Model  3"  in  Table  19. 

The  Exponent  report  also  suggested  using 
an  approach  they  called  a  "crash  scenario 
analysis"  to  address  possible  interactions 
among  the  explanatory  variables.  This  idea  is 
interesting  and  conceptually  simple.  The 
single-vehicle  crashes  from  each  state  are 
categorized  into  cells  defined  by  the  possible 
combinations  of  the  road-use  variables.  For 
example,  the  Florida  logistic  analysis  used  14'' 
road-use  variables:  DARK,  STORM,  RURAL, 
FAST,  HILL,  CURVE,  BADROAD,  BADSURF, 
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MALE.  YOUNG,  OLD,  NOINSURE.  DRINK, 
and  NUMOCC.  NUMOCC  is  the  count  of 
occupants  in  each  vehicle,  and  the  other  13 
variables  take  on  the  value  "0"  or  "1" 
(indicating  "no"  or  "yes").  This  produces  a 
large  number  of  possible  combinations  of  the 
variable  values: 

2 '  5  X  the  number  of  levels  of  NUMOCC. 

Converting  NUMOCC  into  a  dichotomous 
variable  (for  example,  one  that  identifies 
vehicles  with  at  least  three  occupants)  yields 
14  dichotomous  variables,  which  means  214 
combinations  of  these  variables,  or  16,384 
cells  for  the  various  crash  scenarios.  In 
practice,  not  all  combinations  will  occur 
(there  were  2.034  non-zero  cells  in  the 
Florida  data),  and  some  non-zero  cells  have 
very  low  counts  (there  were  267  cells  in  the 
Florida  data  with  at  least  25  observations). 
The  rollover  rate  for  each  cell  can  be 
calculated  from  these  data,  and  this  is  a 
measure  of  the  risk  associated  with  that 
scenario.  This  rate  can  be  used  in  place  of  all 
the  road-use  explanatory  variables  (for 
example,  in  place  of  the  14  original  road-use 
variables  in  the  Florida  analysis).  The 
Exponent  report  recommends  a  refinement  to 
this  calculation  so  that  the  scenario-risk 
variable  for  each  specific  vehicle  reflects  the 
rollover  rate  for  all  other  vehicles  in  its  cell. 
For  example,  in  a  cell  with  100  vehicles  and 
20  rollovers,  the  scenario-risk  variable 
(SCENRISK)  will  be  calculated  as: 
20/(100  -  1)  for  each  nonrollover  vehicle 
and  as 
(20  -  1)/(100  -  1)  for  each  rollover  vehicle. 

Using  a  crash-scenario  variable  is  an 
interesting  idea,  even  though  the  analytical 
results  in  the  Exponent  report  seem  to  show 
that  the  individual-variable  and  crash- 
scenario  logistic  models  produced  very 
similar  results.  The  standardized  estimates 
for  the  coefficients  of  the  SSF  term  produced 
by  the  two  approaches  (and  our  own  results) 
are  shown  in  Table  20.  We  attempted  to 
duplicate  the  crash-scenario  analysis  based 
on  the  description  provided  in  the  Exponent 
report.  The  concept  seems  clear  and  logical, 
and  we  made  the  following  decisions  in 
implementing  it  for  this  analysis.  First,  we 
reviewed  the  output  from  the  logistic 
regression  on  individual  variables  for  each 
state  and  selected  those  for  which  the 


probability  of  a  greater  chi-square  value  was 
less  than  0.20.  We  reasoned  that  using  a  large 
number  of  variables  to  define  the  crash 
scenarios  would  tend  to  produce  many  cells 
with  small  sample  sizes,  and  that  the 
variables  with  smaller  chi-square  values 
would  be  missed  less.  A  review  of  Tables  9a 
through  16a  shows  that  this  eliminated  only 
one  variable  in  Florida  (DARK),  but  it 
eliminated  five  variables  in  Utah  (STORM, 
HILL,  MALE,  YOUNG,  and  OLD).  Second,  we 
converted  NUMOCC  into  MANYOCC  (with 
value_"l"  meaning  three  or  more  occupants, 
and  "0"  meaning  one  or  two  occupants). 
Again,  the  purpose  of  this  was  to  reduce  the 
number  of  cells  with  small  sample  counts, 
while  retaining  the  essential  information. 

Third,  we  tabulated  the  number  of  single- 
vehicle  crashes  (SVACCS)  and  the  number  of 
rollovers  (ROLLACCS)  for  each  combination 
of  DARK,  STORM.  RURAL,  FAST,  HILL. 
CURVE.  BADROAD.  BADSURF,  MALE, 
YOUNG.  OLD.  NOINSURE,  DRINK,  and 
MANYOCC  that  had  been  selected  for 
inclusion  in  each  state.  We  eliminated  any 
combination  (that  is,  any  crash  scenario)  with 
fewer  than  25  observations.  The  results  are 
summary  data  describing  the  experience  of 
all  vehicles  in  each  crash  scenario.  Fourth, 
we  merged  the  crash-scenario  summary  data 
for  each  state  back  onto  the  original  data  (that 
is,  the  data  for  each  individual  single-vehicle 
crash),  so  that  each  crash  was  linked  to  a 
count  of  the  total  number  of  single-vehicle 
crashes  and  the  total  number  of  rollovers  that 
occurred  in  its  crash  .scenario  (its  cell).  We 
defined  the  scenario-risk  variable. 
SCENRISK,  as  the  rollover  rate  for  all  other 
vehicles  in  that  crash  scenario  in  that  state. 
The  calculation  was  as  follows: 
SCENRISK  =  (ROLLACCS  -  ROLL)/ 

(SVAACCS  -  1). 
Recall  that  ROLL  is  coded  as  "1"  if  the 
vehicle  rolled  over  and  "0"  if  it  did  not,  so 
this  equation  produces  an  estimate  of  the 
rollover  rate  for  all  vehicles  in  the  crash 
scenario  except  for  the  one  case  under  study; 
this  was  the  method  recommended  by  the 
Exponent  report.  This  scenario-specific 
rollover  rate  is  calculated  for  each  vehicle  on 
the  file  and  is  then  available  as  an 
explanatory  variable  for  a  logi.stic  model. 

We  ran  a  logistic  regression  analysis 
against  the  data  for  each  state  and  for  the  six- 


state  combined  data  to  model  rollover  risk  as 
a  function  of  two  variables:  the  SSF  and 
SCENRISK.  The  fits  of  the  models  are 
summarized  in  Tables  9b  through  17b.  Each 
table  shows  the  number  of  crash  scenarios 
with  at  least  25  observations  and  the  total 
number  of  crashes  in  these  more-frequent 
scenarios.  Each  model  seems  to  fit  the  data 
well.  The  coefficient  of  the  SSF  term  in  the 
crash-scenario  logistic  model  for  each  state 
describes  the  relationship  between  any  two 
values  of  the  SSF.  We  applied  the  approach 
we  used  for  the  individual-variable  logistic 
model  to  estimate  the  rollover  risk  for  each 
value  of  the  SSF  and  to  combine  the  values 
across  states.  The  rollover  rates  at  a  SSF  of 
1.00  are  shown  in  Table  18,  and  the 
estimated  rollover  rates  as  a  function  of  the 
SSF  are  shown  in  Table  19.  The  column 
labeled  "Model  4"  shows  the  results  for  the 
six-state  model,  and  the  column  labeled 
"Model  5"  shows  the  average  of  the 
individual  models  for  the  six  states.  Note  that 
the  individual-variable  and  the  crash- 
scenario  approaches  produce  very  similar 
numbers.  This  is  consistent  with  the  results 
reported  in  the  Exponent  report  (and 
summarized  in  Table  20,  using  the 
standardized  estimates  of  the  coefficients). 

Comparing  the  Models 

The  rollover  rates  estimated  across  the 
range  of  SSF  values  for  the  six  states 
combined  are  shown  in  Table  19  for  all  five 
statistical  models  (the  linear  model  of 
summarized  data  and  the  four  versions  of  the 
logistic  model),  and  the  estimates  for  the 
observed  values  of  the  SSF  are  plotted  in 
Figure  3.  The  five  models  are  as  follows: 
Model  1:  Linear  model  of  the  summarized 

data. 
Model  2:  Logistic  model  of  the  six-state 

combined  data,  based  on  individual 

variables. 
Model  3:  Average  of  the  logistic  models  for 

the  six  states,  based  on  individual 

variables. 
Model  4:  Logistic  model  of  the  six-state 

combined  data,  based  on  crash  scenarios, 

and 
Model  5:  Average  of  the  logistic  models  for 

the  six  states,  based  on  crash  scenarios. 
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There  are  important  similarities  between  the 
estimates  produced  by  the  two  approaches: 
both  the  linear  model  of  summarized  data 
and  the  logistic  models  suggest  a  strong 
relationship  (in  terms  of  statistical 
significance  and  in  terms  of  the  magnitude  of 
the  effect)  between  the  SSF  and  rollover  risk. 
The  average  slope  across  the  range  of  the 
observed  SSF  values  (firom  1.00  to  1.53) 
shown  in  Figure  3  is  -0.713  for  the  linear 
model;  the  logistic  models  produce  estimates 
of  a  slightly  smaller  effect,  with  average 
slopes  between  -  0.598  and  -  0.555.  Both 
types  of  models  agree  in  estimating  a  large 
increased  risk  for  vehicles  with  a  low  SSF. 
The  four  logistic  models  produce  very  similar 
results,  and  each  suggests  that  rollover  risk 
is  very  sensitive  to  the  SSF  (only  slightly  less 
so  than  estimated  from  the  results  of  the 
linear  model  of  the  summarized  data). 

Figure  3  shows  that  the  greatest  absolute 
differences  in  the  rollover  rate  estimates  are 
at  the  lowest  values  of  the  SSF.  The  values 
of  the  rollover  rate  estimated  for  a  SSF  of 
1.00  were  as  follows: 

Model  1  =  0.4551  (linear  model  of  the 
summarized  data). 

Model  2  =  0.4101  (logistic  model  of  the  six- 
state  combined  data  with  individual 
variables). 

Model  3  =  0.4031  (average  of  the  logistic 
models  for  the  six  states  with  individual 
variables). 

Model  4  =  0.3999  (logistic  model  of  the  six- 
state  combined  data  with  crash  scenarios), 
.and 


Model  5  =  0.3929  (average  of  the  logistic 
models  for  the  six  states  with  crash 
scenarios). 
The  results  of  the  four  logistic  rdodels  are 
almost  indistinguishable  in  Figure  3:  the 
crash-scenario  approach  produces  results 
that  are  only  slightly  different  from  the 
individual-variable  approach  (the  former  are 
a  little  lower  at  a  SSF  of  1.00  and  little  higher 
at  an  SSF  of  1.53),  and  the  average  of  the 
logistic  models  for  the  six  states  produces 
results  that  are  only  slightly  different  from 
the  logistic  model  of  the  six-state  combined 
data  (the  former  are  a  little  lower  at  a  SSF 
of  1.00  and  little  higher  at  an  SSF  of  1.53). 

The  results  pf  our  logistic  analyses  seem  to 
differ  only  slightly  frtim  those  described  in 
the  Exponent  report,  and  much  of  the 
difference  may  be  the  result  of  om-  decision 
to  omit  wheelbase  from  the  models.  We  did 
not  include  wheelbase  as  an  explanatory 
variable  because  we  could  not  identify  any 
physical  reason  for  an  effect  on  rollover  risk. 
However,  we  reran  each  analysis  with  the 
addition  of  wheelbase  to  test  the  sensitivity 
of  the  results  to  this  decision.  In  eyery  case, 
adding  wheelbase  to  the  model  produced  a 
higher  estimate  of  the  effect  of  the  SSF  on 
rollover  risk  and  a  higher  estimate  of  rollover 
risk  for  the  lowest  values  of  the  SSF.  This 
occurred  for  all  18  models  (those  estimated 
using  both  the  individual-variable  and  crash- 
scenario  approaches  for  each  of  the  eight 
states  and  for  the  six-state  combined  data), 
despite  a  negative  value  for  the  coefficient  of 
the  wheelbase  term  in  each  model.  That  is, 
the  coefficient  of  the  SSF  term  was  negative 
in  each  of  the  original  models,  it  became 


more  negative  in  the  presence  of  wheelbase, 
and  wheelbase  itself  had  a  negative 
coefficient  in  each  model  in  which  it  was 
included. 

Adding  wheelbase  seemed  to  produce 
results  closer  to  those  in  the  Exponent  report. 
That  report  does  not  include  the  estimates  of 
the  variable  coefficients,  but  it  does  include 
the  standardized  coefficients.  These  are 
shown  in  our  Table  20,  along  with  the 
corresponding  values  from  our  analysis.  For 
example,  when  we  ran  the  logistic  regression 
analysis  on  the  Florida  data  and  used  ' 
wheelbase  as  one  of  the  explanatory 
variables,  we  obtained  values  of  ( -  0.392) 
and  ( -  0.374)  for  the  standardized 
coefficients  frx>m  the  individual-variable  and 
crash-scenario  models,  respectively.  These 
are  higher  than  the  values  we  obtained 
without  wheelbase,  (-0.349)  and  (-0.327), 
and  they  are  very  close  to  the  values  in  the 
Exponent  report,  (-0.383)  and  (-0.381). 
Adding  wheelbase  to  our  models  produced 
higher  estimates  of  the  coefficient  for  the  SSF 
term  and  higher  estimated  rollover  rates  for 
vehicles  with  lower  SSF  values.  For  example, 
the  six-state  models  that  included  wheelbase 
produced  estimates  that  the  coefficients  of 
the  SSF  term  are  ( -  3.9525)  and  ( -  3.7918) 
and  the  estimated  rollover  rates  for  a  SSF  of 
1.00  are  0.4338  and  0.4228  for  the  individual- 
variable  and  crash-scenario  approaches, 
respectively. 

There  is  also  one  important  difference 
between  the  linear  analysis  of  summary  data 
and  the  logistic  analysis  of  individual 
crashes.  We  limited  the  summary  data  to 
those  based  on  at  least  25  observations  and 
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we  capped  the  weighting  at  250  to  avoid 
over-emphasizing  the  more-popular  vehicles. 
However,  the  logistic  regression  analysis  on 
individual  crashes  uses  all  observations 
equally.  When  we  removed  the  two 
thresholds  from  the  linear  analysis,  we 
obtained  slightly  lower  estimates  of  the  effect 
of  the  SSF  on  rollover  risk,  and  the 
relationship  between  the  adjusted  rollover 
rates  and  the  SSF  is  described  by: 

ROLL  =  10.99c  ' "  '  -"*  "  ^^''> 
This  model  produces  an  estimate  of  0.4323 
rollovers  per  single-vehicle  crash  at  an  SSF 
of  1.00,  which  is  closer  to  the  estimates  from 
our  logistic  models  (and  essentially  the  same 
as  the  estimates  from  the  logistic  models  that 
include  wheelbase  as  an  explanatory 
variable). 

Interpreting  the  Analytical  Results 

Many  of  the  comments  in  the  Exponent 
report  reflect  an  interest  in  evaluating  the 
relative  strength  of  the  driver  and  vehicle 
contributions  to  rollover  risk.  We  agree  that 
this  is  an  interesting  question,  but  it  is  not. 
the  one  we  set  out  to  address.  Our 
perspective  is  that  of  a  person  choosing  a 
new  vehicle  who  wants  to  know  how  his 
choice  of  vehicle  will  affect  his  risk  of  being 
involved  in  a  rollover.  We  are  interested  in 
eliminating  the  confounding  effects  of  road 
use  so  we  can  isolate  the  effect  of  the  vehicle 
on  rollover  risk.  The  importance  of  road-use 
factors  does  not  preclude  a  role  for  vehicle- 
specific  information. 

Also,  a  factor  can  be  important  without 
suggesting  an  easy  remedy.  Consider  two 
factors  that  increase  the  risk  of  rollover  given 
a  single-vehicle  crash:  driver  age 
(specifically,  the  effect  of  young, 
inexperienced  drivers)  and  curved  roads.  We 
do  have  some  influence  over  their  effect  on 
rollover  risk:  better  driver  training  and  belter 
road  design  can  help  reduce  rollovers  even 
among  young  drivers  on  curved  roads. 
However,  some  additional  risk  is  a  given  for 
people  who  are  still  gaining  on-road 
experience,  and  curved  roads  are  a  necessity 
in  many  places.  So,  while  driver  and  other 
road-use  factors  are  important  to 
understanding  rollover  risk,  this  is  not  the 
same  as  saying  that  all  rollovers  can  be 
prevented  by  driver  and  other  road-use 
remedies.  Vehicle  design  plays  an  important 
role  in  understanding  and  mitigating  rollover 
risk  even  among  young  drivers  on  curved 
roads  by  making  vehicles  more- forgiving  of 
driver  and  road  limitations,  and  our  analysis 
describes  the  magnitude  of  that  effect. 

Another  comparison  may  help  clarify  why 
we  believe  that  the  SSF  can  be  useful  even 
though  driver  and  other  road-use  factors  are 
such  valuable  predictors  of  rollover  risk. 
Using  the  same  approach  Exponent  used  for 
SSF  and  other  factors  involved  in  rollover, 
one  can  statistically  demonstrate  that  seat 
belt  use  is  insignificant  in  preventing  injuries 
from  a  crash.  The  1998-1999  National 
Automotive  Sampling  System  (NASS)  data 
include  7,631  investigated  unbelted  drivers 
of  light  passenger  vehicles  that  were  towed 
from  a  frontal  nonroUover  crash  (Table  22), 
and  weighting  these  data  to  reflect  the 
sampling  plan  produces  an  annual  average 


estimate  of  171,284  drivers  involved  each 
year.  An  estimated  11,569  of  these  were 
seriously  injured  (that  is,  they  died  or 
received  an  injury  rated  as  three  or  higher  on 
the  Abbreviated  Injury  Scale).  The  overall 
risk  of  serious  injury  was  6.75  percent,  but 
the  risk  varied  greatly  as  a  function  of  the 
change  in  vehicle  velocity  during  the  impact 
(that  is,  the  delta  V).  For  delta  V  less  than  10 
mph,  the  risk  of  serious  injury  was  0.76 
percent. 

If  all  171,284  drivers  in  these  towaway 
crashes  had  been  injured  at  the  same  rate  as 
those  in  the  lowest  delta  V  range,  we  would 
have  seen: 

0.0076  X  171.284  =  1,302  serious  injuries 
among  unbelted  drivers  in  fix>ntal  crashes. 
Half  of  these  (601  serious  injuries)  could 
have  been  prevented  if  the  drivers  had  used 
a  lap  and-shoulder  belt.  Thus,  we  have  the 
following: 

171,284  serious  injuries  among  unbelted 
drivers,  of  which  1,202  would  have 
occurred  if  delta  V  was  low,  of  which 
601  would  have  occurred  if  belts  were 
used. 

According  to  the  logic  proposed  by 
Exponent,  we  would  interpret  the  results  as 
follows: 

99.30  percent  of  serious  injuries  are 

attributable  to  high  crash  s[)eeds,  and 
0.35  percent  are  attributable  to 
neglecting  to  use  belts. 

Clearly  this  is  nonsense.  Belt  use  will 
prevent  serious  injury  even  among  those  in 
higher-speed  crashes  (half  of  the  11,569 
serious  injuries  that  did  occur  among 
unbelted  drivers  at  any  crash  speed  could 
have  been  prevented  by  belt  use,  for  a 
reduction  of  5,784  serious  injuries  from  belt 
use).  More  importantly,  belts  offer  a  practical 
solution,  while  there  is  no  practical  way  to 
reduce  all  crash  speeds  to  less  than  10  mph. 

Note  that  this  is  comparable  to  the 
approach  that  the  Exponent  report  used  in 
arguing  that  the  value  of  the  SSF  in 
understanding  rollover  risk  was  in  the  range 
of  3-8  percent.  They  estimated  the  relative 
risk  of  the  lowest-risk  scenario,  estimated 
how  many  rollovers  could  be  prevented  if  all 
single-vehicle  crashes  occurred  with  the  risk 
of  the  lowest-risk  scenario,  and  relegated  the 
importance  of  the  SSF  to  a  fraction  of  the 
small  amount  of  risk  that  remained.  The 
lowest-risk  scenario  that  they  use  as  their 
standard  appears  to  be  (based  on  the  table  on 
page  31  of  their  report)  crashes  that  did  not 
involve  a  vehicle  defect  and  that  did  involve 
a  mature  driver  who  had  not  been  drinking 
or  engaged  in  risky  driving,  on  a  straight, 
urban  road  with  a  speed  limit  of  50  mph  or 
less,  and  for  which  the  first  harmful  event 
was  a  collision  with  a  traffic  unit  in  a  single- 
vehicle  crash:  the  bulk  of  these  crashes  may 
be  collisions  with  pedestrians  and 
pedalcyclists.  which  would  tend  to  be 
reported  because  of  the  injuries  to  the  non- 
motorists. 

These  are  crashes  with  almost  no  chance 
of  rollover,  and  so  they  are  essentially 
irrelevant  to  a  rollover-prevention  program. 
Also  note  that  some  of  these  factors  can  be 
addressed  by  the  driver  (driving  more 


carefully  and  when  fully  sober),  but  others 
are  beyond  the  control  of  the  driver  (roads 
are  curved,  through  rural  areas,  and  with 
speed  limits  of  55  mph  so  traffic  can  move 
efficiently  through  all  parts  of  the  country). 
Young  drivers  gain  experience  through 
driving,  and  they  eventually  become  mature 
drivers:  in  the  meantime,  they  also  benefit 
fitim  more-stable  vehicles.  It  is  difficult  to  see 
how  Exponent's  the  low-risk  scenario  could 
be  used  as  an  alternative  to  the  SSF  as  the 
basis  for  a  rollover  safety  program. 

The  approach  described  in  the  Exponent 
report  (comparing  the  risk  associated  with 
the  SSF  to  all  the  risks  associated  with  road- 
use  factors)  would  suggest,  in  our  example 
based  on  NASS  data,  that  reducing  delta  V 
should  be  a  higher  safety  priority  than 
increasing  belt  use.  (To  use  an  extreme 
example  to  make  a  point,  using  the  approach 
described  in  the  Exponent  report  for  a  study 
of  air  crashes  would  suggest  that  preventing 
gravity  is  more  important  than  regular 
maintenance  of  the  airplane.)  However,  belt 
use  programs  have  been  successful  because 
the  remedy  is  simple  and  cost-effective  and 
because  the  importance  of  delta  V  does  not 
reduce  the  importance  of  belt  use  in 
preventing  injury.  We  believe  a  similar 
argument  can  be  made  for  focusing  on  the 
SSF,  while  agreeing  that  driver  and  other 
road-use  variables  may  be  the  basis  for  other 
safety  improvements. 

Conclusion 

The  Exponent  report  acknowledged  the 
potential  advantages  of  multiple  linear 
analysis,  amd  their  recommendation  is 
relevant  here: 

Multiple  regression  analysis  can  have  some 
value  as  an  explanatory  tool  for  describing 
factors  related  to  vehicle  rollover.  Linear 
regression  analysis,  however,  must  only  be 
used  in  this  heuristic  way  and  only  when 
prior  research  has  demonstrated  that  linear 
regression  produced  essentially  the  same 
results  as  did  a  rigorous  and  valid 
statistical  analysis.  Ipage  28] 
Table  19,  Figure  3.  and  the  sensitivity 
analyses  described  above  suggest  that  the 
linear  and  logistic  regression  approaches 
produce  essentially  the  same  results.  The 
Exponent  report  recommended  a  logistic 
approach  and  concluded  that  the  linear 
approach  based  on  summarized  data 
overstated  the  value  of  the  SSF  in 
understanding  rollover  risk.  This  does  not 
seem  to  be  the  case.  The  linear  approach 
produces  estimates  of  rollover  risk  that  are  a 
little  more  conservative  (in  the  sense  that 
they  are  lower)  than  those  from  the  logistic 
models  for  most  observed  values  of  the  SSF 
and  for  most  vehicles  on  the  road  today.  The 
Exponent  report  included  much  lower 
estimates  for  rollover  risk  across  the  range  of 
SSF  values,  but  this  was  not  a  result  of  the 
logistic  approach.  Rather,  it  was  the  result  of 
tying  the  estimates  to  the  low-risk  scenario 
(where  rollover  is  unlikely). 
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Table  1:  Passenger  Cars  Used  in  the  Analysis 

Model 
Years 

95-98 
92-97 

,91-96 
97-98 
88-93 
93-97 

_8|r?5 
90-% 

SSF 

!•♦* 
•42 
138 

:. 1,37 

_     J-38_ 

. 1.41 

1-45 
1.44 

Vehicle    i 
Group 

1 

-  5           ' 

Make/ Model 

Dodge  Neon,  Plymouth  Neon 
Ford  Crown  Victoria 

.    3             i 

FordEscoit 

4 

Ford  Escort,  Mercury  Tracer 

5 

Ford  Mustang 
Ford  Probe 

7           1 

Ford  Taurus,  Mercury  Sable 

o 

Lincoln  Town  Car                                                         j 

t 

9          I 

Buick  Century,  Chevrolet  Celebrity,                              \ 
Oldsmobile  Cutlass  Ciera  /  Ciera,  Pontiac  6000                ; 

88-% 

_i8:?6_ 

_95:i98_ 

92-% 

91-% 

1.38 

1.41 

1.34 

-_  1-39 

1.38 

1.35 

.l_»-38  7 

10        ! 

Buick  Regal,  Pontiac  Grand  Prix                                     > 

11 

Chevrolet  Lumina                                                         | 

12 

Buick  Lesabre,  Pontiac  Bonneville                                j 

13         Buick  Park  Avenue,  Oldsmobile  98                               i 

Buick  Skylark  /  Somerset, 

Oldsmobile  Cutlass  Calais  /  Calais,  Pontiac  Grand  Am 

88-91 

L*  ___ 

Buick  Skylark,  Oldsmobile  Achieva,  Pontiac  Grand  Am  ! 

92-97 

Chevrolet  Camaro,  Pontiac  Firebird 

M:92 

_  93-98 

91-% 

1.53 
1.50 

Chevrolet  Camaro,  Pontiac  Firebird 

Buick  Roadmaster,  Chevrolet  Caprice 

1.40 

20 

Buick  Skyhawk,  Chevrolet  Cavalier,  Pontiac  Sunbird 

88-94 

1.32 

Chevrolet  Corsica 

_8«-?6_ 
89-94 
95-98 

_?0r?5 
96-98 

1.30 
.  1     1-32   . 

IA9_. 

_  J-39 

1.35 

21        iChevrolet  Geo  Metro,  Suzuki  Swift 

22      _ 
23 

Chevrolet  Geo  Metro,  Suzuki  Swift 
Saturn  SL 

___24 

.       25     J 
26 

Saturn  SL 

Chevrolet  Geo  Prizm 
Honda  Civic 

89-92 
92-95 
96-98 

1-38 
148 
V-43  _ 
_  1.47 
1.40 
1.44 

27 

HondaCtvic 

28 

Honda  Accord 

90-93 

29 

Mazda  Prot^d 

95-98 

30 

Nissan  Maxima 

89-94 

31 

Nissan  Sentra                                                                ; 

__91-94 
_95-M 

119-92 

_9>-94 
95-98 

1.46 

1.40 

_M6 

•     1,36 

1,41 

1.39 

32 
33 
34 

Nissan  Sentra 

Toyota  Canuy                                                           _!_ 
Toyota  Corolla 

36 

Toyota  T««cel ■_ 

Toyota  Tercel 
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Vehicle 
Group 

Table  2:  Sport  UtiUty  Vehicles  Used  in  the  Analysis 

^''^            SSF 
Wheels           ^^"^ 

Make /Model                                                                     ^°^^' 

Years 

._3_7  _ 
38 

Dodge  Ramcharger                                                     j      88-93 
Ford  Bronco                                                                j^     88-% 

_4 1.13 

-.         -*  _      i       1.13 
2                1.04 

39 

Ford  Bronco  II                                                                    88-90 

40 

Ford  Bronco  II                                                            i      88-90 

I        4                 1.04 

'         2         •       1.07 
4                 1.08 

1   .  2._T-_L^    _ 
4                1.06 

^     4       ;     1. 10 

41 

Ford  Explorer                                                                  91-94 

42 

Ford  Explorer                                                                     91-94 

43 

Ford  Explorer                                                                     95-98 

44 

Ford  Explorer                                                                     95-98 

45 

Chevrolet  S- 1 0  Blazer.  GMC  S- 1 500  Jimmy                        88-94 

46 

Chevrolet  S-10  Blazer,  GMCS-1500  Jimmy                        88-94 

47 

Chevrolet  Blazer,  GMC  Jimmy                                            95-98 

2                 1.09 

48 

49 

50 

51 

Chevrolet  Blazer,  GMC  Jimmy                                     |     95-98 
Chevrolet  VI0/K10/K1500  Blazer                                 !      88-91 

4                 1.09 

i          4                 1.09 

Chevrolet  K 1 500  Blazer  /  Tahoe,  GMC  Yukon                i      92-98 

1         4                 1.12 

Chevrolet  V 1 500/V2500  Suburban,                                      .^ 
^MCV1500/V2500  Suburban                                       ^   »»-yi 

Chevrolet  K1500/K2500  Suburban,    •                            ;      ^^.^g 
GMC  K1500/K2500  Suburban                                      i            ' 

4                 1.10 

4                 1.08 
4                 1.13 

52 

53 

Chevrolet  Geo  Tracker,  Suzuki  Sidekick                         i      89-98 

54 

Honda  CR-V                                                                       97-98 

L     _    4___,.      K19 

1         4    _^      1,06 

4                 1.02 

55 

56 

Honda  Passport,  Isuzu  Rodeo                                             9 1  -97 
Isuzu  Trooper                                                                     88-91 

57 
58 

Isuzu  Trooper                                                           _^    92-94 

.4    .^1.07 

Jeep  Cherokee                                                            j      88-97 

4         ;        1.08 

59 

Acura  SLX,  Isuzu  Trooper                                                 95-98 

4                 1.09 
i_.     4       ___  1.07 

4         _    1.20 
^        4                 1.07 

4                 1.10 

4                 1.09 

60 

Jeep  Grand  Cherokee                                                      93-98 
Jeep  Wrangler                                                                     88-% 

_6i 

62  ^ 

Nissan  Pathfinder                                                        '      88-95 

63 
64 

Nissan  Pathfinder                                                                96-98 
Suzuki  Samurai                                                                88-95 

65 
66 

Toyota  4Runner                                                           ^    90-95 

4                 1.00 
4                 1.06 

Tovota  4Runner                                                               96-98 
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Table  3:  PasscBgcr  Vans  Used  in  the  Analysb 

SSF 
1.21 

1.23 

|0?_ 

J 10 

»  U. 

.ML 
-1-24 

112_ 

1.12 

1.18 

1.08 

1.17 
1.23 

Vehicle 
Group 

67 
68 

Make /Model                                                                !     ^°*'          „^^« 

Years          Wheels 

Dodge  Caravan  /  Grand  Caravan,                                  '      »•  o<              -> 

Plymouth  Voyager  /  Grand  Voyager                     ;         :    _ 

iChrysler  Town  &  Country, 

Dodge  Caravan  /  Grand  Caravan,                                         96*98               2 

,  Plymouth  Voyager  /  Grand  Voyager 

69 

Dodge  B-ISO  Ram  Wagon                                             [     88-98               2 

70 
71 

iFord  Aerostar [     88-98               2 

|FordE-150Clubwagon                                                |      88-91               2 

72 

jFordE-lSOCIubwagon                                                       92-97               2 

7_3_  _ 
74 

'Ford  Windstar                                                            j      95-98              2 

Chevrolet  Astro,  GMCSafiui                                             88-98              2 

75 

iChevrolet  Lamina  APV,  Oldsmobile  Silhouette,              j      qaq^ 
I  Pontiac  Transport 

76 

!  Chevrolet  Venture,  Oldsmobile  Silhouette,                           97  98      ^         2 
iPontiac  Transport                                                          j         ■'"    • , 

77 
78 

;ChevroletG10/G20Sportsvan,                                      j                   i 
iGMCG1500/G2500  Rally  van                                       1      *^^^      \         ^ 

[Mazda  MPV                                                                 !      89,97      j         2 

79 

Tovota  Previa                                                                  91-97              2 
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Vehicle 
Group 

80 

81 


Make  /  Model 


Dodge  Dakota 


Tabk  4:  Pickup  Trucks  Used  in  the  Analysis 

:     Model 

i      Years 


97-98 


iDodgeRam  1500 


«2_ 
83 

85 


jDodgeD-lSORam 
IFordF-150 


94^98 
88-96 


!FordF-150 


88-96 


Ford  F- 1 50 


86 

87 


Ford  Ranger 
Ford  Ranger 


-h- 


97-98_ 
88-92 


88-92 


88        jFord  Ranger,  Mazda  B-series 


93-97 


89 
90 


jFord  Ranger,  Mazda  B-series 


93-97 


IChevrolet  C- 1500,  GMCC-1500  /Sierra 


88-98 


Drive 
Wheels 

.2 
2 

4 

__2 

2 

4 

-  _2__. 

4 

2 


91 IChevrolet  K-1500,  GMC  K-1500  /  Sierra 

92  !chevroletS-10,GMCS-15/ Sonoma 

93  jChevroletS-lO,  GMC  S-15/ Sonoma 


88-98 


88-93 


88-93 


94        jChevrolet  S- 1 0,  GMC  S- 1 5  /  Sonoma,  Isuzu  Hombre 
^5 JChevrolet  S-10,  GMC  S-15  /  Sonoma 


^94-98^ 
94-98 


.?6_ 

98_ 
99_ 

100 


iNissan  Pickup  _ 
jNissanPicki^ 


j^iuyoi 
Toyota  Tacoma 


89-94 
89-94 
95-98 


2 
4 
2 
4 
2 
4 
2 


SSF 

1.25 
1.22 
1.28 
1.19 
1.15 

.M« 

1.13 

1.03 

LIT. 
1.07 

L22 
1.14 


1.19 

1I9 
1.14 
1.14 
1.20 
1.1 1 
1.23 
1.07 
1.26 
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Table  5:  State  File  Characteristics  that  Affect  the  Estimated  Rollover  Rate 


STATE  and 
Reporting  Threshold 

FLORIDA 

Threshold  is  $500 
property  damage, 
injury,  or  fatality 


Vehicle  Form  Single- Vehicle  Crash 


IVIARYLAND 

Threshold  is  $500 
property  damage, 
injury,  or  fatality 


MISSOURI 

Threshold  is  $500 
property  damage, 
injury,  or  fatality 


NEW  MEXICO 

Threshold  is  $500 
property  damage, 
injury,  or  fatality 


Completed  for 
parked  vehicles, 
phantom 
vehicles, 
pedalcycles,  and 
trains 


i  Completed  for 
parked  vehicles 

i 


I- 


Completedfor 
parked  vehicles 


Identified  by  (1)  eliminating  vehicle  forms  for 
phantom  and  parked  vehicles,  (2)  selecting 
crashes  with  a  single  vehicle  form  that  meet 
this  criterion,  and  (3)  eliminating  crashes  for 
which  either  the  first  harmful  event  or  the 
subsequent  event  is  listed  as  a  collision  with  a 
pedestrian,  pedalcycle,  train,  or  animal 

Identified  by  (1)  eliminating  vehicle  forms  for 
parked  vehicles,  (2)  selecting  crashes  with  a 
single  vehicle  form  that  meet  this  criterion, 
(3)  eliminating  crashes  for  which  either  the 
first  harmful  event  or  the  subsequent  event  is 
listed  as  a  collision  with  a  pedestrian, 
pedalcycle,  other  nonmotorized  conveyance, 
train,  or  animal,  and  (4)  eliminating  vehicles 
for  which  the  most  harmful  event  is  listed  as  a 
collision  with  a  pedestrian,  pedalcycle,  other 
nonmotorized  conveyance,  train,  or  animal 


Rollover 

Identified  from  the 
first  harmful  event 
in  the  crash, 
subsequent  event 
in  the  crash,  and 
impact  point  for 
the  vehicle 

Identified  hrom  the 
first  harmful  event 
in  the  crash, 
subsequent  event 
in  the  crash,  most 
harmfiil  event  for 
the  vehicle,  initial 
impact  point  for 
the  vehicle,  and 
main  impact  point 
for  the  vehicle 


Completed  for 
parked  vehicles, 
pedalcycles, 
horses  with 
riders,  and  other 
non-motorized 
transport  devices 


Identified  by  (1)  eliminating  vehicle  forms  for     Identified  from  the 
parked  vehicles,  (2)  selecting  crashes  with  a        accident  type  for 
single  vehicle  form  that  meet  this  criterion,  the  crash 

and  (3)  eliminating  crashes  for  which  the 
accident  type  is  listed  as  a  collision  with  a 
pedestrian,  pedalcycle,  train,  or  animal 


:  Identified  by  (l)elmiinating  vehicle  forms  for  '.  Identified  from  the 
parked  vehicles,  (2)  selecting  crashes  with  a        first  harmful  event 
i  single  vehicle  form  that  meet  this  criterion,  in  the  crash 

{  and  (3)  eliminating  crashes  for  which  the  first 
j  harmfiil  event  is  listed  as  a  collision  with  a 
1  pedestrian,  pedalcycle,  train,  or  animal 
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Table  5  (continaed):  State  File  Characteristics  that  Affect  the  Estimated  Rollover  Rate 


STATE  and 
Reporting  Threshold 


Vehicle  Form  Single- Vehicle  Crash 


NORTH 
CAROLINA 

Threshold  is  $500 
property  damage, 
injury,  or  fatality 


OHIO 

Threshold  is  $150 
property  damage, 
injury,  or  fatality 


PENNSYLVANIA 

Threshold  is  all 
crashes 


Rollover 


UTAH 

Threshold  is  $750 
property  damage, 
injury,  or  fatality 


Completed  for 
parked  vehicles, 
pedalcycles,  and 
pedestrians 


Completed  for 
parked  vehicles, 
pedalcycles, 
animals  with 
riders,  and 
animals  with 
buggies 


-—- r 


Completed  for 
illegally  parked 
vehicles,  trains, 
pedalcycles, 
trolleys,  and 
horses  with 
buggies 

Completed  for 
parked  vehicles 


Identified  by  (1)  eliminating  vehicle  forms  for 
parked  vehicles,  (2)  selecting  crashes  with  a 
single  vehicle  form  that  meet  this  criterion, 

(3)  eliminating  crashes  for  which  the  first 
harmful  event  is  listed  as  a  collision  with  a 
pedestrian,  pedalcycle,  train,  or  animal,  and 

(4)  eliminating  vehicles  for  which  the  most 
harmful  event  is  listed  as  a  collision  widi  a 
pedestrian,  pedalcycle,  train,  or  animal 

Identified  by  (1)  eliminating  vehicle  forms  for 
parked  vehicles,  (2)  selecting  crashes  with  a 
single  vehicle  form  that  meet  this  criterion, 
and  (3)  eliminating  crashes  for  which  the  first 
harmful  event  is  listed  as  a  collision  widi  a 
pedestrian,  pedalcycle,  train,  animal,  or  other 
non-vehicle 

Identified  by  (1)  eliminating  vehicle  forms  for 
illegally  parked  vehicles,  (2)  selecting  crashes 
with  a  single  vehicle  form  that  meet  diis 
criterion,  and  (3)  eliminating  crashes  for 
which  the  most  harmful  event  is  listed  as  a 
collision  with  a  pedestrian  or  animal 


Identified  by  (1)  eliminating  vehicle  forms  for 
parked  vehicles,  (2)  selecting  crashes  with  a 
single  vehicle  form  that  meet  this  criterion, 
and  (3)  eliminating  crashes  for  which  the  first, 
second,  or  third  event  is  listed  as  a  collision 
with  a  pedestrian,  pedalcycle,  train,  or  animal 


Identified  fix>m  the 
rollover  identifier 
for  the  vehicle  and 
from  four  impact 
point  variables 


Identified  from  the 
first  harmful  event 
in  the  crash 


Identified  from  the 
most  harmful  event 
in  the  crash  and  the 
events  file 
(vehicle-event 
level) 

Identified  from  the 
first,  second,  and 
third  events  in  the 
crash 
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State 


Florida 


Maiyland 


Missouri 


New  Mexico 


North  Carolina 


Ohio 


Pennsylvania 


Utah 


FL 
MD 


Tabic  6:  Siaglc- Vehicle  Crashes  of  Relevant  Vehicles 

Calendar  Year  of  State  Data 
1994       I       1995       j       1996       ,       1997 

6,174  835  9,552 


1998 


Total 


4- 


MO 


3,795 
6,001 


4^ 


1" 


— +---      — 

4,296     \       5,079 


7,464 


NM 


I    NC 


1,591 
8,555 


2,018 
10,674 


8,988 

2,365 

12,880 


10,766 
4,957 
8,957 
2,454 

13,609 


OH 


PA 


11,031 


9,303 


12,333 
11,143 


12347 
13,530 


13334 


14,885 


UT 


1,499 


1,731 


1,955 


-[■ 


2,338 


10,832  45,619 

4,974  23,101 

9,620  41,030 

2,190  10,618 

12,866  58,584 
4,990     i     54,035 

13,842  62,703 

2,476  9,999 


Federal  Register / Vol.  66,  No.  9 /Friday,  January  12,  2001 /Rules  and  Regulations 


3419 


Table  7:  Data  Elements  Available  for  the  Analysb 

I  Data  Elements  Available  in  Each  State  (X) 


Variable  Defmition 


FL       MD      MO     NM      NC       OH       PA       UT 


ROLL 
SSF 


Did  the  single-vehicle  crash  involve 
rollovcf? 

What  was  the  Static  Stability  Factor? 


X     i     X 


(1) 


(1) 


DARK 
STORM 


Was  it  dark  when  the  crash  occurred? 


1 


Was  the  weather  inclement? 


XXX  XX  XX  X 

xixixxix        X        X        X 


RURAL 


Did  the  crash  occur  in  a  rural  area? 


FAST 
HILL 
CURVE 


Was  the  speed  limit  SO  mph  or  greater? 


X  X 


(2) 


Did  the  crash  occur  on  a  grade,  dip,  or 
summit? 


Did  the  crash  occur  on  a  curve? 


X       '  X 


— h- 


BADROAD        Were  there  potholes  or  other  bad  road 
conditions? 

BADSURF         Was  the  road  wet  or  icy  or  have  another 


X  X 


,.  .„  XXiXXXXXX 

bad  surface  condition?  I  !  ■  i 


MALE 


Was  the  driver  male? 


I     X  J     X     i     X  X  X  XX  X 


YOUNG 

OLD 

NOINSURE 


Was  the  driver  under  23  years  old? 


L. 


_,.i.- 


Was  the  driver  70  years  or  older? 


Was  the  driver  uninsured? 


X 
X* 


X  X 


4--- 


X    ; 

-.1. 


DRINK 


NUMOCC 


Was  drinking  or  illegal  drug  use  noted  for        y  X  X  X 


the  driver? 


How  many  occupants  were  in  the  vehicle?   'XX 


"( 1 )"  indicates  "rollover  reported  on  the  file  only  if  it  was  the  first-harmfiil  event  in  the  crash" 
"(2)"  indicates  "roadway  function  class  was  used  as  a  proxy  for  speed  limit  in  the  analysis" 


3420 


Federal  Register/ Vol.  66,  No.  9/Friday.  January  12,  2001 /Rules  and  Regulations 


Table  8a:  Liaaar  Modal  of  tkc  Losaritkai  oftlw  Rollover  Rate 
»s  a  Faactiea  of  dn  SSF  aad  State  ia  Six  States 


Summary  records  =  518;  R-squared  =  0.7278;  F-statistic  =  227.671 


Variable 

INTERCEPT 

SSF 

DUMMY  FL 


Degrees  of 
Freedom 


DUMMY  MD 


DUMMY_NC 
DUMMY  PA 


DUMMY  UT 


Parameter! . 
Estimate! 

I.4l30i 


1- 


-2.«634| 
0.55831 


0.32691 


0.5??3| 

0^69741 

1.02451 


Standard!  T  for  HO: 

-Errofi Parameter=0>^ 

_  ai25lL     _U:297X 

^-29  85'r 

liJMl 

0.MWI 6.6I0[ 

0.0463!  12.9301 


0.09S9I 


0.0472 


004761 
0.057lT 


J  4  641 
17.952! 


Probability 

.  >|T1 

_  _  P^oooi 

0.0001 
0,0001 
0.0001 
0.0001 
0.0001 
0.0001 


Table  8b:  Best  Linear  Model  of  the  Logarithn  of  the  Rollover  Rate 
a>  a  FwMtiea  of  the  SSF  is  Six  Stttat 


Summary  records -518;  R-squared  -  0.8809;  F-statistic=' 311.229 


Variable 


Degrees  of 
Freedom 


INTERCEPT 

SSF 

DARK 

FAST 
CURVE 

MALE 

YOyNG__ 
DRINK 


DUMMY  FL 


DUMMY_MD 
DUMMY  NC 


DUMMY  PA 


DUMMY  UT 


Parameter! 

Estimate| 

0.8509r 


Standard 
Errorl 


-3.3760! 


PJ946i 

0.0756; 


-0.4585 


1.6119 


0.20571 
0.1924 


.57181 


0.24541 


T  for  HO:  I 
Parameter-Oi 

-  4.372  i^ 

-44.652^ 

-2.2291 
_-  -     8-378i 
6.406! 


-128441 
0^58i!_ 
1.71781 


Plp64j 
0.0990 


0.2814! 


•12.0701 
6.104; 


1.22531 


0.0713 


_P:6933[ 
0.6969J^ 


124491 


0.8622 


.  I7,187[ 

0^5|_ T836[ 

0,0364j •9.125[ 

0.06391 19,466| 

0.0508i  I6.%lT 


Probability 

... .  >m\ 

p.oooi 

0.0001 

0.0262 

0,0001 

0.0001 
_      0.0001 

0.0001 

p.oooi 
ppooi. 

0.0001 
0.0001 
0.0001 
0.0001 


Table  8c:  Best  Liacar  Model  of  the  Legarithn  of  the  Adjusted  Rollover  Rate 
as  a  FuBctioB  of  the  SSF  ia  Six  States 


(Xwervttioas-518;  R-squared  -  0.8478;  F-stadstic- 2873.526 


Variable 

INTERCEPT 
SSF 


Degrees  of  Freedom  i 

I 

1 


Parameter! 
_Estiinate|_ 

2186Il 
-3.37601 


Standard! 
Errorl 
0.0795r 
0.0630! 


T  for  HO: 
Parameter^) 

32.5  [5i 

-53.605 


Probability 

>|T1 

0.0001 
0.0001 
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Table  9a:  Individaal-Var 
of  Rollover  as  a  Fanction 

iabic  Logbtk  Model 
of  the  SSF  ia  Florida 

%;  Discordant  =  24.3%;  Tied  =  0.3% 

Waldi  Probability  >  Standardized 
Chi-Square;    Chi-Square_        Estimate 

488.36851           0.0001; 
1931.1873           0.0001;         -0.3491 

Odds 
Ratio 

0.012 
0.967 
0.897 
1.860 
_3.Q40 
0.945 
1.871 
1.185 
0.865 

Variable 

INTERCEKI' 
SSF 

Observations  = 

Degrees  of 
Freedom 

1 

1                     ' 

=  37,300;  Concordant  =  75.4 

Parameter  1 
Estimate 

Standard 
EiTor 

194201 
-4.3908 

_  _0-A?3U 
0.0999i 

DARK 

1 

-0.0334[ 

0.0297 

1.2674 

026031 
0.0382! 

-0.00921 
-0.0237 

STORM 

1 
i 

•0.1083 

0.0522L 

4.2950 

RURAL 

FAST 

HILL 

i            -  ._  I. 

0^207}  - 
1.1120 
-0.0562 

0  0308! 
_  0.0292]  _ 
0.0382 

405.0068! 
1454.0623 
2.1664! 

0.0001 

0.1681 

0.0001 1          02933 
0.141  ij         -0.0110 

!                           1 

! 

CURVE 

1                           - 
1                           I 

0.6265 

0.03211 

380.90641 

0.0001 

0.1420 
0.0251 

BADROAD 

i             i 

0.1697 

0.05061 

1 1.2535 1 

0.0008 

BADSURF 
MALE 

1 

-0.1450J_ 

0.047  It 

9.4892 

0.0021 

-0.0354 

1 

-0.1234 

0.0297! 

17.28431 

0.0001 

-0.0323 

0.884 
1.429 

YOUNG 

1 

0.3567 

0.0285 

1562179 

0.0001 

0.0960 

OLD 

1       1 
1       ' 

1 

4- 

1 

.4-.. 

t 

! 

-0.4538 

0.1004 

20.4109 

0.0001 

-0,0469:   _ 
0.0510 

0.635 

1.246 

NOINSURE 

02198| 
0,1519  __ 
0.1612! 

0.0319 

.0^03511 

0.0134 

47.4223^ 

0.0001 

DRINK 
NUMOCC 

\i.ris6\_ 

144.7564! 

e.oooi 

0.0357 

1.164 
1.175 

0.0001 

0.0830 

Table  9b:  Crath-Sceaario  Logistic  Model 
of  Rollover  as  a  FaactkHi  of  the  SSF  ia  Florida 

Observations  =  29,370;  Scenarios  =  267;  Concordant  =  75.3%;  Discordant  =  24.3%;  Tied  =  0.3% 


Variable 


Degrees  of 
Freedom 


Parameterl 
Estimate! 


INTERCEPT 
SSF 


1 


2.6144 


SCENRISK 


-4.1227 


5.3457! 


StandardI             Waid I  Probability  >  Standardized!  Odds 

Enwj    Chi^uarei    Chi-Square;        Estimate Ratio 

0.0001' 

0.0001!          -0.3271  0.016 

0.1099!      2367.7499!           0.0001             0.4048  209.714 


pjjjlj       343.4J742I 
a  11_2_5|__  1343,95881 
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Tabic  10a:  ladividnal-Variablc  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  Maryland 


Observatk>ns=  18,874;  Concordant  =  68.6%;  Discordant  =  30.8%;  Tied  ==0.6% 


Variable 

INTERCEPT 

SSF_ 

DARK ■ 

STORM        ' 


Degrees  of 
Freedom 


FAST 

HILL 

CURVE 

BADROAD 


BADSURF 


DRINK 
NUMOCC 


_L 


Psrameter! 
Estiinate! 

2.I597I 


-3.7203 


Standard  I 
Error! 

0.1907* 
0.1441  i 


Waldi  Probability  >  Standardized 
_Qhi:Sqy«Oi:    Chi-Sguare         Estimate 


I 


j^OJl^  0.0651 

0.0675  i  0.0436 

0.765  iF 


128.2880] 

666^999?! 

23.31291 

2.40041 


0.23281 


0.3927 


,7 


0JM30L_AI?.  1.414 
0.0436.  28.54481 
0.0437i  80.7210 


0.3401 


0.0828 


0.0923 

p.OWO 

0.3525 

0.0389 

P.J431J 

0.13921 


0.0546 
0.0443 


16.8675 


2.8613 


0.0001 

0.0001; 

O.OOOL 
_Pil213|^ 

o.pooir 

p^pooi 

0.0001; 


-0^948^ 

_rO:P7Ii. 
CLpi86; 

0.2005 

0^0614, 

0.10541 


JOMMPII^ 
0.09071 


0^0426' 
0.0248 


0.04281 
0.1325! 
PP568I 
0.0222! 


—OiPWip 

67.7455 

0.0863 

6.35134 

39.29521 


0.96431 


0.0005 


o.popi] 

P 16901 
0^01171 
0.0001 


_0:P?49 
PPP37; 

_  0,^95 
0.0646 


Odds 
Ratio 

0024 
0.730 
1.070 
2.149 
1.262 
1.481 
1.405 
1.097 
1.002 

1040 
1.154 
1.149 


Table  10b:  Crash-Scenario  Logistic  Model 
of  Rollover  as  a  Fanction  of  the  SSF  in  Maryland 

Observations  =  16,553;  Scenarios  >  142;  Concordant  =  67.4%;  Discordant  =  3 1.9%;  Tied  =  0.7% 


Variable 

INTERCEPT 
SSF 

SCENRISK 


Degrees  of 
Freedom 

I_ 

I 

1 


Parameter 
Estimate 


T 


1.9412! 


-3.576Q 


5.5869 


Standard  Waldi  Probability  >  Standardized 
Error!  Chi-Square!    Chi-Square  EstimatCi 

0.1956i  98.4856i           0.0001 

O.I521J  __552.?069j           O.OOOj  -0.283 1 

0.31081  323.1908            0.0001  0.2125 


Odds 
Ratio 

0.028 
266.909 
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Table  Ua:  Individual-Variable  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  Missouri 

Observations 

=  34,937;  Concordant  =  68.0%;  Discordant  =  3 1.2%;  Tied 

Parameter  1        Standard!             Wald  Probability  >  Stai 
Estimate!             Error;    Chi-Square     Chi-Square, 

=  0.7% 

ndardized 
Estonate 

Odds 
Ratio 

Variable           ^^'''''^ 
Freedom 

INTERCEPT  _        1_ , 

2.02591           0.1722!        138.4234            O.OOOI 

SSF                         I 

-3.8283^           0.1325;    _  834._5754i^          p.OOOr 

-0.2879 

0.022 

DARK                     I 
STORM                   1 

0.0377J           0.03521           1.14991           0.2836] 

-0.1178i           0.054Ti           4.7493|^         0.0293; 

0.8503^          0.0414i        422.6698'           0.0001 1 

0.0103 

-0,0284 

0.2219 

1.038 

0.889 
2.340 

FAST                       1      __i 

HILL                        1 

0.01591           0.0340  i           0.2194            0.6395; 
0.29961           0.03451         75.31 10|           O.OOOli 

0.0044 
0.0792 

1.016 
1.349 
0.965 
0.866 

1.277 

CURVE         '           1           1 

BADSURF    1          1 

-0.0352           0.0486           0.5262 1          0.4682L 

-0.0095 
-0.0392 
_P:P666      _ 

MALE                     1 

-0.1444            0.03511     '    16.87171           0.0001, 
0.2448            0.0344!          50.5767            0.0001^ 

YOUNG                  1           1 

OLD             ;          1_       I 
NOINSURE^          1 

.O.3333I           0.1253!           7.0745i           0.0078; 

^.0316 

0.717 
1.307 

0.26801           0,0385 ! 48.5743; 0.0001 1 

0.0607 

DRINK                    1 

-0.0563            0.0559!            1.0162            0.3134 

-0.0096 

0.945 

Table  lib:  Crash-Scenario  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  Missouri 


Observations  -  34,959;  Scenarios -76;  Concordant  =  67.6%;  Discordant  =  3 1.6%;  Tied  =  0.8% 


Variable 

INTERCEPT^ 

SSF      ; 

SCENRISK 


Degrees  of 
Freedom 

1_ 

1 

1 


Parameter        Standard;  Wald  Probability  >  Standardized 

■   Estimate __Error|  Chi-Sguare     Chi-Square         Estimate 

1.4063^           0. 1 653  [  72.3498;           O.OOpr 

^3.644ij^          0.1290i  198p744_         0  0001,_     _-0.2712 

8.9135i           0.35781  620.4768            0.0001            0.2456 


Odds 
Ratio 

0.026 
999.000 
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Table  12a:  Individual- Variable  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  New  Mexico 


Observations  =  9,154;  Concordant  =  77.4%;  Discordant  =  22.4%;  Tied  =  0.3% 


Variable 


Degrees  of 
Freedom 


INTERCEPT 

SSF 

DARK        7; 
STORM 


RURAL 


FAST 


HILL 


CURVE 


BADROAD 
BADSURF_ 

MALE 

YOUNG 
OLD 


.4--- 


NOINSURE^ 

DRINK 

NUMOCC 


-1-- 


Parameter' 
Estimate; 

0.7299^ 

-3.p8p9j^ 

-0.0242^ 

0.1299r 

0-34 I2T 
0.1229 


0.1793 


Standard 
Error 

0-2724 

0.2133 

MSTTi 

0.0882; 

0.0733i 

0^597^ 

0.06151 


Waldi  Probability  >  Standardized 
Chi-Squarei    Chi-Square,         Estimate 

'71?WL.        0.0074 


208.5949 


PJ762j^ 
2.16931 


'^~ 


614.12281 
32.6510! 


0.0001 

-0.2331 

0.67461 
0.1408; 

-0^0066 
0.0277 

0.0001 

0.4988 

0.0001 

0.0911 

3.9975  i 


-0.5813 


0.0497 


0.0613 


8.54861 


_00456 
0.0035 


i-  - 


0.53411 


1.1847 


i 


4- 


-0tQ654| 
0  2Hl[ 
-0.241 1|^ 
0.1633 1 
0.35371 
0.1647' 


0.07951 

0Q57qi 

0.0572! 

o^74qr 

0.0282' 


0.27641 


_0:3?Q6 
J  3169 

24,6576 

l>^38 

J-4520i 

22.8347J 

34.0232' 


0.53201 


0.2511; 

O-OOpIL 

PI722: 
0.0349 


OOOOL 
0.000 1 


0iP295 
-PP427: 
_-M177 

0.0120 
-00175; 

00769 
-0^0251 

0.0310 
0.0754 
0.0823 


Odds 
Ratio 

0.046 
0.976 
1.139 
6.150 
1.407 

J131 
J-M 

_P,559 
1051 
0937 

.1329 
0.786 
1.177 
1.424 
1.179 


Table  12b:  Crash-Scenario  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  New  Mexico 


Observations  =  7, 156;  Scenarios  =  73;  Concordant  =  77.9%;  Discordant  =  21.8%;  Tied  =  0.3% 


Variable 

INTERCEPT 
SSF 

SCENRISK 


Degrees  of 
Freedom^ 

1 


Parameter!        Standard  I  Waldi  Probability  >  Standardized 

Estimate| Error:    Chi-Squarei    Chi-Square         Estimate 


0.8547 


-3.0129 


5.8555 


0.29801 
P-24061 
0.1996 


8-2271  j 
156JK74^ 
860.6319^ 


00041; 
0.0001 
0.000 1 


-0.2278 
0.5645 


Odds 
Ratio 

0.049 
349.164 
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Table  13a: 
of  Rollover  as  1 

Individual-Variable  Logistic  Model 
1  Function  of  the  SSF  in  North  Carolina 

Observations  «  55,434;  Concordant -73.1%;  Discordant  -  26.5%;  Tied 

=  0.4% 

Variable 

Degrees  of         Parameter 
Freedom             Estimate 

Standard 
Error 

Wald 
Chi-Square 

Probability  >  Standardized 
Chi-Square         Estimate 

Odds 
Ratio 

INTERCEPT 

1                      1.2711 

0.1103 

132.8526 

0.0001 

SSF 

1                    -3.0800 

0.0813 

1435.4357 

0.0001 

-0.2390 

0046 

DARK 

1                     0.0480! 

0.0235 

4.1522 

0.0416 

0  0130 

1.049 

STORM 

1                    -0.40301 

0.0376 

114.6765 

0.0001 

-0.0976 

0.668 

RURAL 

1                     0.7457 

0.0299 

620.7173 

0.0001 

0.2025 

2.108 

FAST 

1                     0.5310 

0.0295 

324.1840 

0.0001 

0.1431 

1.701 

HILL 

1                     0.0282 

0.0233 

14626 

0  2265 

0.0075 

1.029 

CURVE 

1                     0.6787 

00230 

873.3881 

0.0001 

0.1817 

1.971 

BADROAD 

i                     0.4013; 

0.0525 

58.4725 

0.0001 

0.0426 

1.494 

BADSURF 

1                     0.0159; 

0.0339 

0.2219 

0.6376 

0.0042 

1.016 

MALE 

1                    -0.1018 

0.0241 

17.8176 

0.0001 

-0.0273 

0.903 

YOUNG 

1                     0.4292; 

0.0230 

348.6563 

0.0001 

0.1165 

1.536 

OLD 

1                    -0.3667 

0.0802 

20.8821 

0.0001 

-0.0360 

0.693 

DRINK 

1                     0.6928; 

0.0331 

437.7642 

0.0001 

0.1214 

1.999 

NUMOCC 

1                     0.0286 

0.01 19 

5.7343 

0.0166 

0.0144 

1.0291 

Table  13b:  Crash-Scenario  Logbtic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  North  Carolina 

Observations  =  51,823;  Scenarios  «  276;  Concordant  -  72.9%;  Discordant  =  26.7%;  Tied  =  0.4% 


Variable 

INTERCEPT 

SSF 

SCENRISK 


Degrees  of 
Freedom 

1 


Parameter  Standard  Wald  Probability  >  Standardized  Odds 

Estimaiel  Error  Chi-Square  Chi-Square  Estimate  Ratio 

1.1053:  0.1045  111.8042  0.0001 

■2.9751  0.0817  1325.3747  0.0001  -0.2309  0.051 

5.8457  0.0921  4032.6846  0.0001  0.4086  345.746 
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Table  14a:  Individual-Variable  Logistic  Model 
of  Rollover  as  a  Fuaction  of  the  SSF  in  Ohio 


Observations  >  48,108;  Concordant »  68.6%;  Discordant  =- 29.6%;  Tied  =1.9% 


Variable 


Degrees  of 
Freedom 


INTERCEPT; 
SSF ; 

PARK_3! 
STORM ^ 

RURAL      _ 

FAST ; 

HILL ' 

CURVE 


BADROAD 


BADSURF 


MALE_ 

YOUNG 

OLD 

NOINSURE 

DRINK 

NUMOCC 


Parameter 
^Estimate 

1.4519 


4 


-4.36421 


-0.1452 


-0.2342! 


0.0474^ 
PJK9g 

_.ap6p7 

-02178 
-0.7001 


Standard  I 
EjTor| 

0.2621; 

0.20131 

-0  0502^ 

_pJ()658J^ 

0.0674| 

0.06611 


Waldi 
Chi-Square[ 

30.6806| 

469.9953  i 


jyinpj 

12.68781 


0,05074^ 
0.05151 


J0.4?54- 
J57,1036l 

1.4331: 


Probability  > 
Chi-Square 

PPPPt 

1^ P  ppoj^ 

0.0038| 

0,0004^ 

0.4815i 


-1 — 


Standardized 
Estimate 

-OJ257 
-0J)399 
-0,0631 
0.0118 


0.3838! 


17.8613| 


0.0001  i 
0.23131 
0.0001' 

_0J2p2_ 

_::PJI61^ 

0.0556^ 

3.32691 


0.0682 


i 

■  I 

--t- 
-.  i 


_0.p43p 
-0.0036 


PJ777 

-0.5707 

0.136l] 

-0.009Ji 

0.05461 


0.P644L 
0.0506| 
0.0489[ 
0.2355 
_PA*3l 
0:P777 
0.0232  j 


0.4470 
0.(K)51 

J2i^5p 
5.8740 
0.9034^ 

_0PI36J 
5.55 13] 


0.50381 
094321 
0.0001 


-ap^91; 

J?PLL8. 
-0.0010 

0.0749 


001541 
P3419j 
pi9p73. 
0.0185 


-0.0496 

M'2X 

0.0247 


Odds 
Ratio 

0.013 
0.865 
0.791 
1.049 
2.291 
0.941 
1.243 
0.497 
1.044 
0996 
j-32p 
0.565 
1.146 
0.991 
1.056 


Table  14b:  Crash-Scenario  Logistic  Model 
of  RoNever  as  a  Faaction  of  the  SSF  in  Ohio 

Observations  =  50,290;  Scenarios  =  83;  Concordant  =  68.0%;  Discordant  =  30.0%;  Tied  =  2.0% 


Variable 

INTERCEPT 
SSF 


Degrees  of 
Freedom 

1 


Parameter 
Estimate 


1.1495 


-4.3136 


SCENRISK 


22.4584 


Standard 
Error 

0.2357 

0.1912! 


"T 


Waldl  Probability  >  Standardized' 


1.2514; 


ChJ-S<iuare| 

23,7752 1. 

509.1057: 

322.0866: 


Chi-Square 
0.0001 
PXKWI 
0.0001 


Estimate 

-0.3217 
0.2334 


Odds 
Ratio 

0.013 
999.000 
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Table  15a:  Individual-Variable  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  Pennsylvania 

=  0.4% 

-    ■    - 

Observations  =  39,362;  Concordant  =  69.7%;  Discordant  =  29.9%;  Tied 

...             Degrees  of         Parameter!        Standard              Waldi  Probability  >  Standardized 
Variable      ^    Freedom    _        Estimate;             Error     Chi-Square     Chi-Square         Estimate 

Odds 
Ratio 

INTERCEPT            1                       1.7465!           0.1216i        206.3426,           0.0001 

-0.2453 
0.0038 

0.046 
1.014 

SSF                         1          j          -3.0793  j           0.0906       1155.47731          0.0001; 
DARK                     1          ,           0.01381           0.0264            0.2717J    .       0.6022: 

STORM                   1           i          -0.2369J           0.03401         48.5499!           0.000_1; 

-0.0615 
0,2067 
0.1285 

0.789 
2.128 
1.647 

RURAL        ^         1        _|           0.7553  i           0.0272        772.11061           O.OOOli 
FAST      .      ;          1          i           0.4987!           0.0262        363.5505L          0.0001 

HILL             '          1           I           0.30541           0,02501        148.9803            0.0001 

0.0835 

1.357 

CURVE         [          1           I           0.2721  i           0.02591        110.46281           0.0001; 

0,0718, 

J.313 

BADSURF              1                     0.22601           0.0329!         47.1891[          0.0001^ 
MALE                     1         j         -0.0926]          PJ)265i          12.1816.           0.0pp5_; 

_.  0.0623 

1.254 

-P:P247 

0.912 

YOUNG        '           1         ^           0.1955L          0.0262  i          55.7071'           0.0001; 

0.0523 
-0.0461 

...  1216 
0.641 

OLD                        1          I          -0.4441[          0.0847          27.5095;           0.0001 

NOINSURE             1                      0.00551           0.13981           0.0015i           0.9689' 

0.0003 
0.0207 
0.0027 

...  iPPS 
I  107 
1.006 

DRINK                   1                     0.1015[          0.0364!           7.7846^         0.0053: 

NUMOCC                1                      0.0060i           0.0148'           0.1649!           0.6847 

Table  15b:  Crash-Scenario  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  Pennsylvania 

Observations  =  43,092;  Scenarios  =  264;  Concordant  =  69.4%;  Discordant  =  30.2%;  Tied  =  0.4% 


Variable 

INTERCEPT 

SSF 

SCENRISK 


Degrees  of 
Freedom 

1 


Parameter! 
Estirn^ 

1.3045i 


i2:?574[ 
4.8066 


Standard! 


Waldl  Probability  >  Standardized 


Error  i  Chi-Square ,  ChUSquare         Estimate 

0.1074;  147.4610;           OPOPL 

0.08241  1287.84701  0.0001           -0.2365 

0.1058  2064.5693  0.0001             0.3074 


Odds 
Ratio 

0.052 
122.311 
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Table  16a:  Individnal-Variable  Logbtic  Model 
of  Rollover  as  a  FunctioB  of  the  SSF  in  Utah 


Observations  =  6.753;  Concordant  =  73.7%;  Discordant »  26.0%;  Tied  =  0.2% 


Variable 

INTERCEPT 

SSF       ^ 

DARK  _  J^ 

STORM 2 

RURAL 


Degrees  of 
Freedom 


FAST 


HILL 


CURVE 


BADROAD 


BADSURF 


MALE 


YOUNG 
OLD 


DRINK 


NUMOCC 


Parameter 
Estimate! 


Standard^ 


3.0214 


Error  j^w..._ 


^:Q534; 

0,0795} 

-0.01491 


1.16691 
0.6116] 
0.02071 
0.1068 


-t — 


•0.1441 


-0.4951 


_0-2.616i 
0.1988! 

AQ596r 

-00878| 
007441 

-0.0705] 
0.p5Wi 
0.0604 1^ 
0.0935 
0.0840 


Wald  Probability  >  Standardized 
Chi-Squarcj    Chi-Square         Estimate 

133.3965  0.0001 


415.8912; 
1.7795] 
0.02881 


0.0001 


-0.0032 


0.0503; 


0.0564 
0.0569 


246,0926! 

_  75.2753] 

0.12191 

_3,1263i 

2.3757| 

J4.7391J 

0.0032} 

0.78061 


0.1822! 

PW5lL 
p.pppi| 

o.oppiT 

0.7270i 


^•3297 
0.0203 

-P:0p38; 
P^32; 

A1513 
0.0056< 


Odds 
Ratio 

0.017 
1.083 
0.985 
3.212 
1.843 
1.021 


0.0770i 


0.0285 


0.1232!^ 
0.0001 1 


-0.0239 
-0.1356, 


-00157 

_057« 

0.1796 


0.1086 


0.00851 


0.9548; 
a.3770i 
0.9265  i 


-0.0009; 

0.0138 


-0.0014 


28.1849 


0.0001 


0.0236! 


58.0417' 


aoooi 


0^813 
0.1161 


1.113 

_08^ 
0.609 
0.997 
IQ52 
0,984 
1.780 
1.197 


Table  16b:  Crash-SccBario  Logiftk  Model 
of  Rollover  as  a  Faactioa  of  the  SSF  in  Utah 


Observations  =  5,864;  Scenarios  »  53;  Concordant  -  73.4%;  Discordant »  26.4%;  Tied  =  0.2% 


Variable 

INTERCEPT 

SSF 

SCENRISK 


;of 
Freedom 

1 


Parameter!        Standard!            Waidl  Probability  >  Standardized 
Estimate! Eirorj    Chi-Squarei    Chi-Square Estimate 


2.6307 


I 


-4.0590! 

1- 


4.71701 


0.2557! 

i 

0.2046! 
0.21101 


105,K4pi 

393.6800;^ 

499.94901 


Q:pOpi; 

0.0001 

0.0001 


-0^307 
0.4223 


Odds 
Ratio 

0.017 
111.828 
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Table  17a:  1 
of  Rollover  a 

ndividual-Variable  Logistic  Model 
s  a  Function  of  the  SSF  in  Six  Sutes 

iicordant'7t.4%;  Discordant  -  28.2%;  Tied 

-0.4% 

ndardized 
Estimate 

-0.2837 
-p.pp02_ 
-0.p453]_ 
-0.2544; 
0.0336 

Odds 
Ratio 

0.027 
0.999 
0.834 
2.517 
1.136 
1.689 
0.985 

_p,912 
1.381 
0.689 
1298 
3.211 
2.167 
2.223 

_  3.361 
4.587 

Observations '204,134;  Coi 

.,    ...               Degrees  of        Parameter 
^^"^"^               Fi^om            Estimate 

Standard  1             Wald l  Probability  >  Stai 
EiTori^  Chi-Square^  Chi-Square 

0.0569i       737.2266           0.0001 

0.0424;     7230.1063           0.0001 

0.0124i          0.0028]          0.9581 

0.0170!       114.224P[          0.0001 

INTERCEPT              1                     1.54591 

SSF                            1                   -3 .6054; 

DARK                        1                   -0.00061 
STORM           i          1          i         -0.1813 

FAST                          1                     0.9229 1 

0.0124      5497.03901           0.0001 
0.0125        104.2731            0.0001 

HILL                          1                    0.1274^ 

CURVE                      I          ;          0.52431 

0.0123,     1831.81791          0.0001, 

0.1368, 

^.0041 

-0.0247 

0.0873 
-0^368   _. 

0.0521 

0.2486 

BADSURF                 1          1         -0.0155 

0.0159           0.9484'          0.3301 

MALE                        1          i         -0.0924 

__     M*24[        55.3j414i           0.0001 1 
_  _      P  P120L     724.7098X         0,000 1 ; 
0.0408r       83.3029           0.0001 
0.0165;       249.7817!           0.0001 

YOUNG    •       L       >          [          03230] 
OLD                ^        1     _  !.      _-P-372p 
DRINK                       1          i          0.2604 

DUMMY  .FL  I         1                     1.1667 
DUMMY  MD  !           1           j           0.7735^ 

0.0214!     2965.0082;          0.0001! 

0.0267        841.24901           0.0001 
0.0192i     1728.8262;          0.0001 
U       0.0200J     3665.7178i           0.0001_  _ 

0.1237 
0.1969 
0.2783 
0.1512 

DUMMY  NC  '          1          i          0.7988 

DUMMY  PA              1                      12124 

DUMMY  UT              1                      1.5232 

0.0305i     2502.13931          0.0001 

Table  17b:  Crash-Scenario  Logistic  Model 
of  Rollover  as  a  Function  of  the  SSF  in  Six  States 


Observations  =  203,816;  Scenarios  =  654;  Concordant  =  71.6%;  Discordant  =  27.9%;  Tied  =  0.4% 


Variable 

INTERCEPJ 

SSF 

SCENRISK 


Degrees  of 
Freedom 


1 


Parameter!       Standard!  Wald >  Probability  >  Standardized 

Estimate;  Error  Chi-Square     Chi-Square  Estimate 

1.7339|          0.05231  1101,0809[    ,    AOOpi 

0.04131  7011,2375           0,0001  -0.2722 

0.0511  12221.2738            0.0001  0.3435 


-3.4555 


5.65401 


Odds 
Ratio 


0.032 
285.433 
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Tabk  18:  Baseline  Valacs  froa  the  Logistic  Modeb 


State 

Florida 
Maryland 


Average  of  Study  Vehicles 
SSF 


Rollover  Rate  for  SSF=1.00 


Rollover 
Rate 


0.2044 
0.1601 


— -t- 


— I 


Missouri 

New  Mexico 


North  Carolina 


.-4 


AI231 
02475 
0.2077 


-H 


J  •2894 

-L2928 

1-2715. 

1-2406 

1.2953 


..(.- 


Individual 
Variables 


0.4778 
0.3617 


~r 


0.2849 
0.4084 
0.3943 


Ohio 

Pennsylvania 
Utah 


0.0395 


0.2458 


L2658 
1.2648 


0.1161 


0.4241 


03615 


12331 


0.5930 


Crash 
Scenarios 

0,4585 
_p.352p 
0.2748 
0.4044 
0.3869 
0,1 147 
-0,4163 
0.5933 


Weighted  average  of  six  states 
(FL,  MD,  MO,  NC,  PA,  UT) 


02019 


1.2803 


Six-state  model . 
(FL,MD,MO,NC,PA,UT) 


02019 


12803 


0.4031 


0.3929 


0.4101 


0.3999 
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SSF 


MODEL  1: 

Linear  Model 

Based  on  the 

Summary  Data 

for  Six  States 


Table  19:  National  Rollover  Rates 
Estimated  from  the  Linear  and  Logistic  Modeb 

Logistic  Models 
Using  Individual  Variables 


Logistic  Models 
Using  Crash  Scenarios 


MODEL  2: 
Sue  States 
Combined 


MODEL  3: 

Average  of  the  Six 

State  Models 


MODEL  4: 
Six  States 
Combined 


MODEL  5: 

Average  of  the  Six 

State  Models 


0.95 

0.5374 

0.4543                     0.4458 

_      _PM20_        ; 

_i          0,4335          I 

1      _  0.4250     _   i 

]_       0.4166 

0.4082 

__■ 0J999           ; 

0.4334 

0.96      :_ 

0.97 

0.98 
0.99 

.0,5195    .. 
_    pJ02_3_ 
0.4856 
0.4695 

_  i          0,4454          ;          0.4372 
0.4365           !           0.4286 
0.4277                     0.4201 
0.4188           1           0.4116 

0.4252 

_     0.4171 

0.4090 

0.4009 

1.00 

0.4539 

0.4101           i          0.4031 

0.3929 

1.01  ^ 

1.02  ' 

_  0.4388 
0.4243 
0.4102 
0.3966 

i           0.4014                     0.3947 

_X       0  3928         1       _  0.3864 

i          0.3842          i          0.3781 

"]          0.3757           {           0.3699 

0.3673                    0.3618 

i          0.3590          i          0.3537 

,          0,3507           I  ^      0.3457 

L^         0,3425 ^.       0.3378 

;           0.3345           |           0.3300 

_^       _p.3916 

!          0.3834 

0.3849 
0.3770 

1.03 
1.04 

i          0.3753 

0.3692 

;  0.3672 
0.3592 

.  0.3513 
0.3435 

0.3614 

1.05  _^__ 

1,06               ; 

1    107_   :  . 
1.08      [ 
1.09 

0.3834 
0,3707 
0.3584 

0.3465 

0.3350 

0.3537 

0.3460 

0.3385 

:        _03351 

j          0.3281 
0.3205 

0.3310 
0.3236 

1.10 

0.3238 

0.3265          1          0.3223 

0.3163 

1.11 

0.3131 

0.3186                     0.3147 
i          0.3108                    0.3071 

0.3032                    0.2997 
i          0.2956          r         0.2924 

qJ130 

_            0.3056 

;           0.2984 

0.2912 
i           02841 

^ 0.2771 

_         02703 

0,2635 

0,.2568 

0.2503 

0.2439 

02376 

]        ,0.2314 

1          0.2253 

02193 

0.3091 

1.12 

0.3027 

0.3019 

1.13 

1-J4__ 
1.15 
1.16 
1.17 
•18 

1.20 

02926 
0.2829 
0.2735 

0.2949 

, 02879 

'           0.2882                     02852 

0281 1 

0.2645  _ 

0.2557 

0.2472 

0.2390 

02311 

02808          !          0.2780 
i           02736                     02710 

02743 
0.2677 

i           0.2665           ,          0.2641 

1           0.2595           ;           0.2574 

02526               _  _P2507 

0.2611 

1.         0.2547 
0.2484 

121 

0.2234 

;          0.2459          1          02441 

0.2421 

1-22-    _ 
1.23      " 

1,24 

1.25 

02160 
0.2088  _ 
02019 
0.1952 

I          0.2393                     0.2377 
:          0.2328          I        .0.2314 

0J264 0.2252 

!          02201           1          02191 

0.2360 
_     0.2300 

I 0.2241 

02183 
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SSF 


1.26 
1:27 

1.29 


MODEL  1: 

Linear  Model 

Based  on  the 

Summary  Data 

for  Six  States 


Tabic  19  (continued):  National  Rollover  Rates 
Estimated  from  the  Linear  and  Logistic  Models 

Logistic  Models 
Using  Individual  Variables 


Logistic  Models 
Using  Crash  Scenarios 


1.30 


0.1887 
0.1824 
0.1764 

0.1649 


MODEL  2: 
Six  States 
Combined 

0.2140 

0.2080 

0202\^ 

0.1964 

0.1907 


MODEL  3: 

Average  of  the  Six 

State  Models 

0.2132 

0.2074 
0.2016 

0.1960 


i-lL 
1.32 


qj594 
0.1541 


t 

r- 


0d«52_ 
0.1799 


0.1906 
0-1852 
0.1800 


MODEL  4: 
Six  States 
Combined 

0,2134 
0.2077 
0.2021 
0.1966 


0.1912 
0.1859 


0.1807 


1.33 

0.1490 

; 

0.1746 

1 

0.1749 

0.1756 

_    1.34      . 

0.1440 

! 

0.1695 

1 
1  • 

4 

0.1699 

0.1707 

l-35_  J 

0-1392 

i 

0.1645 

_..J... 

0.1650 

0.1659 

1.36 

1.37      _ 

0^1346 
0.1302 

0.1596 
0  1548 

i 

i 

0.1602 
0.1556 

0.1611 

0.1565 

1.38 

0.1258 

..  .  I  .. 

0.1501 

_l_ 

0.1510 

0.1520 

1.39 

0.1217 

U  — 

0.1456 

! 
1 

0.1466 

; 

0.1476 

1.40 

0.1176 

i 

-  !-- 

0.1412 

1 

0.1423 

0.1433 

1.41 

0.1137 

1 

0.1368 

1 

0.1381 

0.1391 

1.42 

0.1099 

0.1326 

0.1340 

0.1350 

1.43 

0,1063. 

j  • 

0.1285 

0.1300 

0.1310 

1.44 

0.1028 

'< 

0.1246 

-i    - 

0.1261 

0.1272 

1.45 

0  0994 

j 

0.1207 

i 

0.1223 

4  - 

0.1234 

y^ 

0.0961 

0.1169 

! 
1 

0.1186 

0.1197 

1.47 

1.48      ' 

0.0929 
0,0898 

j 

0.1132 
0.1097 

— i^ — — 

0.1150 
0.1115 

-i 

0.1161 

0.1126 

1.49 

0.0868 

1 

0.1062 

0.1081 
0.1048 

i- . 

0.1092 

1.50 

0.0839 

0.1028 

' 

0.1059 

1.51 

0.0811 

1 

0.0995 

0.1016 

0.1026 

1.52 

0.0784 

0.0964 

1 

.0-0985 
0^55 
0.0925 

.   .    1  _ 
._  .4... 

0.0995 

1.53 
1.54 

"0.0758 
0.0733 

0.0933 

i 
1 

0.0965 

j 

0.0903 

t 

0.0935 

1.55 

0.0709 

1 
1 

0.0873 

i 

0.0896 

l_ 

0.0906 

Avenge 
slope* 

-0.713 

■ 

-0.598 

-0.580 

-0.572 

MODEL  5: 

Average  of  the  Six 

State  Models 

0.2126 

0.2070 

0.2016 

0.1962 

A1910 

0.1858 

0.1808 

0.1759 

0.1711 

0.J663 

0.1617 

0.1572 

0.1528 

0.1486 
0.1444 

0.1403 

0.1363 

0.1324 
0.1286 

0.1249 

0.1213 

0.1178 
__  0.1 143 

O.I  no 

_  0-1078 
_        0.1046 

0.1015 
O^ZS 

0.0956 

0.0928 


-0.555 


'  The  Average  Slope  was  calculated  for  the  observed  range  of  SSF  values  for  our  vehicles  in  the  state  dau  (1 .00  to  I  S3),  as  the  difference  in  the 

estimated  rollover  rates  divided  by  the  difference  in  the  SSF  values. 
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V, 

State 

Table  20:  Standardized  Estimate  for  the  CocfTicients 
Produced  by  the  Logistic  Models  of  Rollover  as  a  Function  of  the  SSF 

1                        i     NHTSA:           NHTSA:          NHTSA:           NHTSA: 
:    Exponent:    ,    Exponent:        Individual           Crash            Individual           Crash 
Individual            Crash            Variables,        Scenarios,        Variables,        Scenarios, 
Variables          Scenarios           without            without               with                  with 

Wheelbase       Wheelbase       Wheelbase        Wheelbase 

Alabama 
Florida 

__L-   -P..2«2 
1       -0.383 

- 

_.^-p.2M._.|..   -_^      ■    .• .._ 

-0.381              -0.349              -0.327       ■       -0.392              -0.374 

Idaho 

•0.308 

1       -0.318 

Maryland 

-0.303              -0.310              -0.295              -0.283              -0.320              -0.310 

Missouri 

i 

-0.288       i       -0274              -0.312              -0.304 

New  Mexico 

i 

1       -0.233              -0.228       '       -0.239              -0.236 

North  Carolina 

Ohio 

Pennsylvania 

-0.287 
-0.271 

-0.292       '       -0.239              -0.231              -0.269              -0.266 

\       -0.326              -0.322  _j       -0.343              -0.342 

-0.284              -0.245              -0.236              -0.266              -0.260 

Utah 

I                             -0.330              -0.331              -0.368              -0.369 

^ 

r 

Tabk  21:  Coefficients  of  tlic  SSF  Variable  from  the  Logistic  Models 

State 

Florida 

Maiyland 

Missouri 

New  Mexico 

Model  without  Wheelbase                       Model  with  Wheelbase 

Individual       l           Crash                   Individual                  Crash 
Variables        '        Scenarios        '        Variables                Scenarios 

f- 

-4.3908         ^         -4.1227 rA9284 -4.7108 

-3.7203         I          -3.5760         _         -4J)387                   -3,9206 

-3.8283         i         -3.6441         ^        -4.1553         ^ i4-0384 

-3.0809                  -3.0129                  -3.1559                  -3.1185 

North  Carolina 
Ohio 

■          -3.0800         1          -2.9751                   -3.4710         ^        -3.4260 

-4.3642                  -4.3136         ,        -4.6001                   -4.5838 

Pennsylvania 
Utah 

1          -3.0793                  -2.9574                  -3.3352                  -3.2562 

1          -4.0534         !         -4.0590                  -4.5195                  -4.5338 

1 
Six-state  model                                     -3  6054         1         -3.4555                  -3.9525                  -3.7918 
(FL,MD.MO,NC.PA,UT)                    ^"^"^         i 

e 

• 

% 
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TaMc  22:  Risk  of  Serious  Injary  Amoag  UabcHed  Driven 

of  Towed  Uf  kt  Vekiclcs  ia  FroataJ  NoaroUover  Craskcs 

(1988-1999  NASS  lavestigatcd  Cases  aad  Aaaaalized  Natk>aal  Estimates) 


DehaV 
(in  mph) 

W-09 


Investigated  Cases 


All  Involved 
Drivers 


Drivers  with 
Serious  Injuiy 


517 


10-19 


20-29 
30-39 


50  + 


3,7SS 
2,343 

.207 
tt 


f 


«-__  i 


305 


All  Involved 
Drivers 

_  24,196 
107.038 


73 


33,564 
1,198 


Annualized  Estimates 

Drivers  with 
Serious  Injuiy 

J[83  : 

3^ L 


_4^573 

2,370   

726 


Percent  with 
Serious  Injury 

0.76 

3.12 
13.63 
49.15 


465 


374 


Total 


-4- 


-1 — 


7,631 


1.536 


171,284 


11.569 


r 


60.58 
80.46 

6.75 


BNJJNQ  CODE  4»10-4»-C 

Appendix  II:  List  of  Test  Vehicles  for 
MY2001  Rollover  Resistance  Rating 

^4HTSA  expects  to  measure  the  Static 
Stability  Factor  and  provide  rollover 
resistance  ratings  for  each  of  the  following 
model  year  2001  vehicles.  For  pickups  and 
SUVs,  the  agency  plans  to  measitre  and 
report  separately  on  both  two-wheel-drive 
and  four-or  all-wheel-drive  variants  of  each 


model,  where  applicable.  In  no  case  will  a 
two-wheel-drive  measurement  be  applied  to 
a  four-or  all-wheel-drive  variant,  or  vice 
versa.  The  agency  may  need  to  make 
substitutions  for  some  of  the  models  listed 
depending  on  availability.  The  list  is 
arranged  largely  alphabetically  within  each 
vehicle  category,  and  passenger  cars  are 
sorted  by  class  according  to  the 
classifications  used  in  the  NHTSA  NCAP 
frontal  and  side  crash  test  programs.  The 
order  in  which  vehicles  will  be  tested  will  be 


determined  by  the  test  laboratory  and  will 
depend  primarily  on  model  availability. 

The  following  class  abbreviations  are  used: 
LPC  =  light  passenger  car 
CPC  =  compact  passenger  car 
MPC  =  medium  passenger  car 
HPC  =  heavy  passenger  car 
SUV  =  sport  utility  vehicle 
LT  =  light  truck 


BILUNO  CODE  4010-Sa-« 


\ 
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1    MANDFACTtRER 

MAKE 

MODEL 

TWINS 

CLASS 

STYLE 

\  PASSENGER  CARS 

Ford 

Ford 

■1 
Focus 

LPC 

4DR 

Hyundai 

Hyundai 

Accent 

LPC 

4DR 

Toyou 

Toyou 

Corolla 

rfizin 

LPC 

4DR 

Toyoia 

Toyou 

Echo 

LPC 

4DR 

GM 

Chevrolet 

Cavalier 

Sunfire 

CPC 

4DR  • 

DC 

Dodge 

Neon 

Neon 

CPC 

40R 

Honda 

Honda 

Civic 

CPC 

4DR 

VW 

Volkswagen 

JetU 

CPC 

4DR 

GM 

Chevrolet 

Impala 

MPC 

4DR 

DC 

Dodge 

Stratus 

Se  bring 

MPC 

4DR 

Ford 

Ford 

Taurus 

Sable 

MPC 

4DR 

Honda 

Honda 

Accord 

MPC 

^R 

GM 

Pontiac 

Grand  Am  4dr 

Alero 

MPC 

4DR 

Toyota 

Toyou 

Camry 

MPC 

4DR 

Ford 

Ford 

Crown  Victoria 

Grand  Marquis 

HPC 

4DR 

Fold 

Lincoln 

LS 

HPC 

4DR 

\VANS                                                                                                                                    1 

GM 

Chevrolet 

Astro 

Safari 

Van 

GM 

Chevrolet 

Venture 

Silhouette:  Montana 

Van 

exl 

DC 

Dodge 

Caravan 

Voyager 

Van 

DC 

Dodge 

Grand  Caiavan 

Town  &  Country 

V«i 

DC 

Dodge 

Ram  VanAVagon 

Van 

Ford 

Ford 

Ecofioiine  Club  Wagon 

Econolifie  Van 

Van 

Ford 

Ford 

Windstar 

Van 

Honda 

Honda 

Odyssey 

Vm 

Mazda 

Mazda 

MPV 

Van 

Ford 

Nissan 

Quest 

Villager 

Van 

Toyota 

Toyou 

Sienna 

Van 

1  SUVs  (wiU  imdiule  2WD  and  4WD  or  AWD  versions  of  each  model  listed,  if  appUcable}                                                               \ 
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MANUFACTURER 

MAKE 

MODEL 

TWINS 

CLASS 

ST\LE 

GM 

Chevrolet 

Blazer 

Jimmy/Envoy:  Bravada 

SUV 

4DR 

GM 

Chevrolet 

Suburban 

Yukon  XL 

SUV 

GM 

Chevrolet 

Tahoe 

Yukon 

SUV 

4DR 

GM 

Chevrolet 

Tnckcr 

Vitara 

SUV 

4DR 

[x: 

Dodge 

Durango 

SUV 

DC 

Chrysler 

PT  Cruiser 

SUV 

Ford 

Ford 

Escape 

Mazda  Tribute 

SUV 

4DR 

Fofd 

Ford 

Expedition 

Navigator 

SUV 

Fofd 

Ford 

Explorer 

Mountaineer 

SUV 

4DR 

Honda 

Honda 

CR-V 

SUV 

Isuzu 

Honda 

Passpoit 

Rodeo 

SUV 

DC 

Jeep 

Cherokee 

SUV 

DC 

Jeep 

Grand  Cherokee 

SUV 

DC 

Jeep 

Wrangler 

SUV 

4WDonl> 

Toyou 

Lexus 

RX300 

SUV 

Mitsubishi 

Mitsubishi 

Montero  Sport 

SUV 

Nissan 

Nissan 

Pathfinder 

InfinUi  QX4 

SUV 

Nissan 

Nissan 

Xterra 

SUV 

GM 

Pomiac 

ATtek 

SUV 

Subaro 

Subm 

Forester 

SUV 

AWDonly 

I              Toyott 

Toyott 

4Runner 

SUV 

I              Toyoca 

Toyou 

RAV4 

SUV 

\PICK-UPS(wWMdMA2Hl}am4l4in>vertiomofeaekmoMliitttliiimoatemtes) 

1                GM 

Chevrolet 

S-IOExCab 

Sonotiu;  Hombre 

LT 
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MANUFACTURER 

MAKE 

MODEL 

TWINS 

CLASS 

STYLE 

GM 

Chevrolet 

Silverado  ExCab 

CMC  Sierra 

LT 

DC 

Dodge 

Dakota  ExCab 

•• 

LT 

DC 

Dodge 

Ram  ExCab 

LT 

Ford 

Ford 

F-150 

LT 

Ford 

Ford 

Ranger 

Mazda  B-Series 

LT 

Nissan 

Nissan 

Frontier  QuadCab 

LT 

Toyota 

Toyota 

Tacoma  ExCab 

LT 

Toyota 

Toyota 

Tundra  ExCab 

LT 

BILUNG  CODE  4910-5»-C 

(FR  Doc.  01-973  Filed  1-9-01;  2:33  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  12, 
2001 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Forest  transportation  system 
administration,  prohibitions, 
and  use  of  motor  vehicles 
off  forest  service  roads; 
published  1-12-01 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
Dairy  Indemnity  Payment 
Program;  published  1-12- 
01 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-93;  annual  survey  of 
royalties,  license  fees, 
and  other  receipts  and 
payments  for  intangible 
rights  between  U.S.  and 
unaffiliated  foreign 
persons;  published  12-13- 
00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Automated  Maritime 
Telecommunications 
System  and  high  seas 
public  coast  stations; 
application  and 
engineering  study 
requirements  eliminated, 
etc.;  published  12-13-00 

TRANSPORTATION 

DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Federal  Highway 
Administration 
Administrator;  published  1- 
12-01 

TRANSPORTATION 

DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
British  Aerospace;  published 

11-30-00 
Rolls-Royce  pic;  published 

12-13-00 

TREASURY  DEPARTMENT 
Customs  Service 
Customs  bonds: 


Articles  subject  to  exclusion 
orders  issued  by 
Intemational  Trade 
Commission;  bond 
procedures;  published  12- 
13-00 

Correction;  put}lished  12- 
21-00 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Russian  Federation  assets 
control  regulations: 
Highly  enriched  uranium; 
published  1-12-01 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Foreign  transfers, 
corporations;  exchanges, 
etc.;  withdrawal;  published 
1-12-01 
Procedure  and  administration: 
Last  known  address; 
definition;  published  1-12- 
01 

RULES  GOING  INTO 
EFFECT  JANUARY  13, 
2001 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
DG  Flugzeugbau  GmbH; 
published  11-30-00 

RULES  GOING  INTO 
EFFECT  JANUARY  15, 
2001 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
asslgnnr>ents: 

Pennsylvania;  published  12- 
11-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  grown  in — 

California;  comments  due  by 
1-19-01;  published  1-4-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Horses  from  contagious 
equine  meritis  (CEM)- 
affected  countries — 
Oregon;  receipt 

authorization;  coriiments 

due  by  1-17-01; 

published  12-18-00 
Spain;  Spanish  Pure' Breed 
horses;  comments  due  by 
1-16-01;  published  11-16- 
00 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
managenrtent: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 

Alaska  Commercial 
Operator's  Annual 
Report;  reporting  and 
recordkeeping 
requirements;  comments 
due  by  1-16-01; 
published  12-14-00 
Pacific  halibut  and 
sablefish;  comments 
due  by  1-16-01; 
published  12-14-00 
Atlantic  highly  migratory 
speaes — 

Atlantic  bluefin  tuna; 
comments  due  by  1-16- 
01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
servk»s  (CHAMPUS): 
Enuretic  devices,  breast 
reconstruction  surgery, 
Persons  with  Disabilities 
Program  valid 
authorization  period,  and 
eariy  intervention  services; 
comments  due  by  1-16- 
01;  published  11-15-00 

ENERGY  DEPARTMENT 

Acquisltion  regulations: 
Management  and  operating 
contracts;  patent 
regulations;  revision; 
comments  due  by  1-16- 
01;  published  11-15-00 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Electric  distribution 
transformers;  efficiency 
standards;  comments  due 
by  1-16-01;  published  12- 
1-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulatk>ns: 
Contract  quality 
requirements  removed, 
and  technical  amendment; 
comments  due  by  1-19- 
01;  published  12-20-00 


Air  pollution  control: 

Operating  permits  programs; 
interim  approval  exp«ratk>n 
dates;  reviskxi;  comments 
due  by  1-19-01;  put>lished 
12-20-00 
Air  quality  implementatk)n 

plans;  approval  and 

promulgation,  vanous 

States: 

Arizona;  comments  due  by 
1-17-01:  published  12-18- 
00 

California;  comments  due  by 
1-16-01;  published  12-15- 
00 

Colorado;  comnr>ents  due  by 
1-19-01;  published  12-20- 
00 

Georgia;  comments  due  by 
1-17-01;  published  12-18- 
00 

Pennsylvania;  comments 
due  by  1-16-01;  put)lished 
12-15-00 
Rhode  Island;  comments 
due  by  1-17-01;  published 
12-18-00 
Texas;  comments  due  by  1- 
19-01;  published  12-20-00 
Hazardous  waste  program 
auttx>rizatk>ns: 

Alabama;  comments  due  by 
1-19-01;  published  12-20- 
00 
Hazardous  waste: 
Identification  and  listing — 
ExduskKis;  comments  due 
by  1-18-01;  published 
12-4-00 
Exclusions;  comments  due 
by  1-19-01;  published 
12-5-00 
Exclusions;  correctksn; 
comments  due  by  1-19- 
01;  published  12-11-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 
Federal-State  Joint  Board 
on  Universal  Servk* — 
Non-rural  carriers; 
telephone  exchange 
transfers;  interim  hoW- 
harmless  support 
phase-down;  comments 
due  by  1-17-01; 
published  12-18-00 
Mandatory  FCC  Registration 
Number;  adoptk>n; 
comments  due  by  1-16- 
01;  published  12-15-00 
Digital  television  statk)ns;  table 
of  assignnr)ents: 
Florida;  comrrtents  due  by 
1-16-01;  published  12-1- 
00 
Nevada;  comments  due  t>y 
1-16-01;  published  11-29- 
00 


IV 
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South  Dsikota;  comments 
due  t)y  1-16-01:  published 
11-29-00 
Virginia;  comments-due  t)y 
1-19-01;  published  11-30- 
00 
Wisconsin;  comments  due 
by  1-16-01;  published  11- 
30-00 

FEDERAL  OEPOSIT 

INSURANCE  CORPORATION 

Risk-based  capital: 
Market  risk  measure: 
securities  borrowing 
transactk>ns:  comments 
due  by  1-19-01;  published 
12-5-00 

FEDERAL  HOUSING 

RNANCE  BOARD 

Practk»  and  procedure: 
Administrative  enforcement 
actions;  hearings  on 
record:  comments  due  by 
1-17-01;  published  12-18- 
00 

FEDERAL  RESERVE 

SYSTEM 

Risk-based  capital: 
Market  risk  measure; 
securities  borrowirig 
transactiorts;  convnents 
due  by  1-19-01;  published 
12-5-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptkin: 
Food  labeling — 
Trans  fatty  ackjs  in 
nutrition  labeling, 
nutrierrt  content  claims, 
and  health  claims; 
comments  due  by  1-19- 
01:  published  12-5-00 
Medical  devk:es: 
Menstrual  tampons  labeling; 
change  from  junior  to  light 
absorbency;  comments 
due  by  1-16-01;  puttlished 
10-18-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
H«Mlth  Car«  Financing 
Administration 
Medicare  and  Medk:aid: 
Hospital  conditkms  of 
partKipatkjn;  laboratory 
servk»s;  comments  due 
by  1-16-01:  published  11- 
16-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Grants  management 
regulatk>ns:  amendments; 
comments  due  by  1-16- 
01;  published  11-15-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  permrts: 


Fateonry  educatwn  permits; 
review;  comments  due  by 
1-19-01;  published  11-20- 
00 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Yellowstone  National  Park, 
John  D.  Rockefelier,  Jr., 
Pari^way,  and  Grand 
Teton  Natkjnal  Park; 
snowmobile  and 
snowplane  use;  limitatkins 
and  prohibitkxis; 
comments  due  t)y  1-17- 
01;  published  12-18-00 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

IrKlian  Gaming  Regulatory  Act: 
Environment  and  pubik: 
health  and  safety; 
comments  due  l>y  1-19- 
01;  published  12-5-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  sennce,  and  career 
and  career-conditional 
emptoyment: 
Federal  Career  Intern 
Program;  staffing 
proviskxis;  comments  due 
-       by  1-16-01;  published  12- 

14-00 
Prevailing  rate  systems; 
comments  due  by  1-18-01; 
published  12-19-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffk:  operating  and  flight 

rules,  etc.: 

Temporary  flight  restrictions: 
comments  due  by  1-16- 
01;  published  11-16-00 
Airworthiness  directives: 

Bell;  comments  due  by  1- 
16-01;  published  11-15-00 

Boeing;  comments  due  t>y 
1-19-01;  published  12-5- 
00 

Empresa  Brasileira  de 
AeronautKa  S.A.; 
comments  due  by  1-18- 
01;  published  12-19-00 

Groupe  Aerospatiale; 
comments  due  by  1-19- 
01;  published  12-14-00 

McDonnell  Douglas; 
comments  due  by  1-16- 
01;  published  11-14-00 

Airworthiness  standards,  etc.: 
Transport  category 
airplanes — 
Thermal/acoustw 
insulation  materials: 
flammability  standards; 
comments  due  by  1-18- 
01;  published  9-20-00 


Class  E  airspace;  comments 
due  by  1-15-01;  published 
11-20-00 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Practice  and  procedure: 
Audit  appeals;  polk:y  and 
procedure;  comments  due 
by  1-16-01;  published  11- 
16-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehKle  safety 
standards: 

Occupant  crash  protectkHi — 
Anthropomorphk:  test 
dummy;  comments  due 
by  1-16-01;  published 
11-29-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Risk-t>ased  capital: 
Maricet  risk  measure; 
securities  borrowing 
transactkjns;  comments 
due  by  1-19-01;  published 
12-5-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Estate  and  gift  taxes: 
Estate  tax  return  (Form 
706):  automatk:  6-month 
extensk}n  to  file; 
comments  due  by  1-18- 
01;  published  10-20-00 
Income  taxes,  etc.: 
Information  reporting 
requirements — 
Payments  made  on  behalf 
of  another  person, 
payments  to  joint 
payees,  and  payments 
of  gross  proceeds  from 
sales  involving 
Investment  advisers; 
comnients  due  by  1-17- 
01;  published  10-17-00 

LIST  OF  PUBLIC  LAWS 

This  comptetes  tfte  listing  of 
publk:  laws  enacted  during  the 
second  session  of  the  106th 
Congress.  It  may  be  used  in 
conjunctkxi  with  "PLUS" 
(Pubic  Laws  Update  Sendee) 
on  202-523-6641.  This  list  is 
also  available  online  at  http:// 
www.nara.gov/tedreg. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  tf>e 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
OffKe,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Interrtet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

The  list  will  resume  when  bills 
are  enacted  into  public  law 
during  ttie  next  session  of 
Congress.  A  cumulative  list  of 
Publk:  Laws  will  be  published 
in  the  Federal  Register  on 
Tuesday.  January  16,  2001. 
H.R.  5528/P.L.  106-568 
Omnibus  Indian  Advancement 
Act  (Dec.  27,  2000;  114  Stat. 
2868) 

H.R.  5640/P.L.  106-569 
American  Homeownership  arxl 
Economic  Opportunity  Act  of 
2000  (Dec.  27,  2000;  114 
Stat.  2944) 

S.  2943/P.L.  106-570 
Assistance  for  Intemational 
Malaria  Control  Act  (Dec.  27. 
2000;  114  Stat.  3038) 
H.R.  207/P.L.  106-571 
Federal  PhysKians 
Comparability  Allowance 
Amendments  of  2000  (Dec. 
28,  2000;  114  Stat.  3054) 
H.R.  2816/P.L.  106-572 
Computer  Crime  Enforcement 
Act  (Dec.  28,  2000;  114  Stat. 
3058) 

H.R.  3594/P.L  106-573. 
Installment  Tax  Correction  Act 
of  2000  (Dec.  28,  2000;  114 
Stat.  3061) 

H.R.  402Q/P.L  106-574 
To  authorize  the  additk>n  of 
land  to  Sequoia  National  Parte, 
and  for  otfier  purposes.  (Dec. 
28,  2000;  114  Stat.  3062) 
H.R.  4656/P.L.  106-575 
To  authorize  the  Forest 
Sen/k»  to  convey  certain 
lands  in  the  Lake  Tahoe 
Basin  to  the  Washoe  County 
School  District  for  use  as  an 
elementary  school  site.  (Dec. 
28,  2000;  114  Stat.  3063) 
S.  1761/P.L.  106-576 
Lower  Rio  Grande  Valley 
Water  Resources  Conservatkwi 
and  Improvement  Act  of  2000 
(Dec.  28,  2000;  114  Stat. 
3065) 

S.  2749/P.L.  106-577 
To  establish  the  California 
Trail  Interpretive  Center  in 
Elko,  Nevada,  to  facilitate  the 
interpretation  of  the  history  of 
development  and  use  of  trails 
in  the  settling  of  the  westem 
portkm  of  the  United  States, 
and  for  ottrer  purposes.  (Dec. 
28,  2000;  114  Stat.  3068) 
S.  2924/P.L.  106-578 
Internet  False  Identification 
Preventk>n  Act  of  2000  (Dec. 
28,  2000;  114  Stat.  3075) 
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S.  3181/P.L.  106-579 

National  Moment  of 
Remembrance  Act  (Dec.  28, 
2000:  114  Stat.  3078) 
H.R.  1795/P.L.  106-580 
Natkmal  Institute  of  Biomedical 
Imaging  and  Bioengineering 
Establishment  Act  (Dec.  29, 
2000;  114  Stat.  3088) 
Last  List  December  29,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
ratification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http7/ 


hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listssrvOlistserv.gsa.gov 
with  ttie  folk>wing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  wfien  bills  are  enacted 


into  law  during  tf>e  next 
sessk)n  of  Congress.  This 
sennce  is  strictly  for  E-mail 
notifk»tk>n  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  resporxl  to  spedfk: 
inquiries  sent  to  this  address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  arKi  the  current 
year's  volumes  are  mailed  to 
subscnt>ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  £)ocuments  Subscription  Order  Form 


OidM- Preoamng  Coda:  \ 

*5419  ^ 

I 1  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

D  Six  months  at  $126.50 
Code  of  Federal  Regnlatioiis  (CFRM7)       D  One  year  at  $290  each 


Charge  your  onhr.  BKiPffi^ 

It's  Easy!  ^Bm^^Sm 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Prkc  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

Street  address 

■^ 

City,  State,  ZIP  code 

Daytime  phone  including  area  code 

Please  Choose  Method  of  Payment: 

I 1  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I   1  VISA       I I  MasterCard  Account 

I     I     I     I     I     I     I     I 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaiiaUe  to  other  maien?      | |  | | 


Authorizing  signature  4A)c 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  die  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


Order  Now! 

The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
ftincticms,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


\     :     I-  tin        i> 


(loverfimeni 
IVteiual 


MMIft 


$36  per  copy 


£ 


Superintendent  of  Documents  Publications  Order  ¥ona 


nflucMoa  •  FB«oac«LS  •  afcmoMc  mooucra 


Charge  your  oidtr. 
ir»Ea»yl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2000/2001, 


♦7917 

I I  YliiiS,  please  send  me  — 

S/N  069-^X)0-«)I32-7  at  $36  ($45.00  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  hanwnng  and  is  subject  to  change. 


Conpsny  or  pr  rwinl  mne 


(Pleiaetype  or  prim) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  die  Superintendent  of  Documents 


Additiamil  addren/Utenliaa  line 


LJ  GPO  Deposit  Account        ["T 


Smet  address 


O  VISA       O  MasterCard  Account 

i"rr 


l-D 


Oiy,  StMe.  ZIP  code 


n 


(Credit  card  expiratian  date) 


Thank  you  for 
your  order! 


Daytime  ptaone  including  area  code 


Authorizing  signature 


9^ 


Purchase  order  number  (ofXional) 
Maywennhcjar 


YES    NO 

toothcroHkH?     Q  Q 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittebuigh^PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches. 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  CompiWion  of 

Presidential 
Documents 


Monday,  hmury  13,  its? 
Voliulw  33 — Niimbm-  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
Includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

♦  5420 


Charge  your  order.   (SKI  ^^1^1 

ItaEaayt  I^SI  d&l 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I — I  YlifS,  please  enter one  year  subscriptions  for  the  Weekly  Compilatioii  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Piiesidential  activities. 

n  $15 1.00  First  Class  Mail         \Z\  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  23%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account         |     |     |     |     |    TTI-n 
LJ  visa       LJ  MasterCard  Account 


Street  ^dress 


Qty,  Stale,  ZIP  code 


(Credit  card  expiration  dale) 


H 

Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  nnke  your  nanw/iBildressavaiiabie  to  other  maikrs?      | |  | | 


YES    NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1954,  Pittsburgh,  PA  1 5250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  wtwt 
documents  have  t>een  published  in  ttie 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscritie  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  bath. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sectwns  Affected) 
is  designed  to  lead  users  of  ttw  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  ttie  Federal  Register. 
Vre  LSA  IS  issued  monttity  in  cumulative  fonn. 
Enthes  indicate  the  nature  of  the  ctianges — 
such  as  revised,  removed,  or  conected. 
$31  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents '4  ttw 
daily  Federal  Register,  is  issued  monttily  "* 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sutJiects  are  earned 
as  cfoss-refefences. 
$28  per  year.  "^ 


Atkidrtgakii3inekjd»dineachp<ji)fcalionwhichlista 
Fedei^  Ragisiv  page  numbers  with  lt»  date  of  publicalion 
in  Hie  FedenI  Regisim: 


Superintendent  of  Documents  Subscription  Order  Form 


OrdBr  Processing  Cotto; 

*5421 


I    I  YES.  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $31  per  year. 
.  Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order.  j^^^BrH 


H'a  Eaeyl 


To  fax  your  ortiers  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  indudes  regular  domestic  posti^  and  iiandling  and  is  subject  to  change. 


Please  ClH>ose  Metliod  of  Payment: 

I    1  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  addiess/attentioa  line 


I     I  GPO  Deposit  Account         [ 

I     I  VISA       LJ  MasterCard  Account 


l-D 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


1    1    1  i  1  1           1 

(Crcdil  card  expiration  dale)                 „-„_  ^-j-,  / 

'                              your  oru€ri 

Puicbase  order  number  (optional) 

YES    NO 

Maywcmake^vamnKteddresavalaHetoodKriiHiers?     | |  | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbufgh,  PA  15250-7954 


«oo 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  montii/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


AEB   SMITH212J 

JOHN    SMITH 

212    MAIN    STREET 

FORESTVILLE   MD    20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


• 

•••••••     /•••■••• 

:  AFRDO    .qMTTHP12.T 

DEC97R1 

J  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

••••••••••••• 9^ ••••••• •••••••••• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Ekxuments,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  sul)scription:  Please  use  the  order  form  provided  below. 


Oidtr  ProoMsing  Code: 

*  5468 


Superintendent  of  Documents  Subsciiption  Order  Form 

Charge  your  order. 
Its  Easy! 

D  YES,  enter  my  subscription(s)  as  foUows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname/addressavaiUbfelo  other  maiers?     | j  |     | 


Please  Choose  Method  of  Payment: 

I I  Checjc  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  |     _ 

LJ  VISA       n  MasteiCard  Account 


-D 


1      II        II 

InaHkyoufor 

(Cnprfit  ranf  eYP'nution  dale)                                i     r 

'  11'iininni  wi,^ ,               youT  onter! 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


*IO0 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   1  ILo,  enter  my  subschption(s)  as  follows: 


OidBT  PR)CMting  Cods 

*6216 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  TIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  nwlrf  your  tmtne/aMress  avagable  to  other  mwlers?      | |  | | 


Please.  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         \_ 

D  VISA       EH  MasterCard  Account 


-n 


M   M   M   M      Ml                      1 

■  "T  ■■  ■                                                      I  noiiK  you  jor 

J (Credil  card  e»niration  (tale)                      ,  ,.-,l„«f 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


12/99 


66 


12 


® 


Printed  on  recycled  paper 


